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Rules  and  Regulations 


Vol.  66,  No.  188 

Thursday.  September  27.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  ot  which 
are  keyed  to  and  codified  in  the  Code  ot 
Federal  Regulations  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  99-092-2] 

Tuberculosis  in  Cattle,  Bison,  and 
Captive  Cervids;  State  and  Zone 
Designations 

agency:  Animal  and  Plant  H»Mlth 
In.spection  Senice.  l"SD,-\. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  bovine  tuberculosis 
regulations  to  recognize  two  separate 
zones  with  different  tuberculosis  risk 
classifications  in  the  State  of  Texas  The 
interim  rule  was  necessar\-  to  prevent 
the  spread  of  tuberculosis  and  to  further 
the  progress  of  the  domestic  bovine 
tuberculosis  eradication  program 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  November  22.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Joseph  Van  Tiem.  Senior  Staff 
Veterinarian.  National  Animal  Health 
Programs.  VS.  APHIS.  USD  A.  4700 
River  Road  Unit  43,  Riverdale,  MD 
20737-1231; (301)  734-7716. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 

November  22.  2000  (65  FR  70284- 
70286.  Docket  No.  99-092-1).  we 
amended  the  bovine  tuberculosis 
regulations  in  9  CFR  part  77  by 
recognizing  two  separate  zones  with 
different  tuberculosis  risk  classifications 
in  the  State  of  Texas.  That  action  was 
necessary-  to  prevent  the  spread  of 
tuberculosis  and  to  further  the  progress 
of  the  domestic  bovine  tuberculosis 
eradication  program. 


(-omments  on  the  interim  rult  were 
required  to  be  received  ^n    -r  before 
lanuarv  22.  2001    We  rei  ei\f,i  i.ne 
comment  bv  that  date,  from  <i  vterinarx 
medical  association.  The  comnieiiter 
supported  the  interim  rule 

Therefore,  for  the  reascms  m\er.  in  the 
interim  rule,  we  are  adciptin^,  the 
interim  rule  as  a  final  rule  without 
change. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatorv  Flexibilitv  Act. 
Executive  Orders  12:}72  and  12988,  and 
the  Paper.v.'irk  Redut  turn  .\,  t 

Further,  fur  this  action,  the  Ofiice  of 
Management  and  Budget  has  waived  the 
review  prcx  ess  required  b\  Executive 
Order 1286h 

Lists  of  Subjects  in  9  CFR  Pari  7  7 

.'\nimal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Transportation, 
Tuberculosis. 

PART  77— TUBERCULOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  chdnge,  the  interim 
rule  that  amended  M  f  FK  part  77  and 
that  was  published  at  fiS  FR  ~()2H4- 
7  0286  on  November  22.  2000. 

.\uthority:  Jl  L  S.C.   111.  114.  114a.  115- 
117    12U    121.  134b  and  134f:  7  CFR  2.22. 
_  80.  and  371.4. 

Done  in  Washington.  DC.  this  21st  day  of 
.September  2001. 

Bobby  R.  .\(ord, 

Ai  tiPii  AdniiiiLstrator.  Animal  and  Plant 

H'-alth  Iri^pprtion  Service. 

:[K[)<.(    in-J4iqi  Filed  9-26-01;  8:45  am] 

BILUNG  COOe  3410-34-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM196:  Special  Conditions  No 
25-18S-SC] 

Special  Conditions:  Dassault  Aviation 
Mystere-Falcon  50;  High-Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  A\iati(.n 
.Administration  lF.\.\;,  DOT 
ACTION:  Final  special  (enditinns   request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  Dassault  Aviation  Mystere- 
Falcon  50  airplanes  modified  by 
ElectroSonics.  These  modified  airplanes 
will  have  a  novel  or  unusual  design 
^  i'nr'  w  hen  compared  to  the  state  of 

bii   ,i)i:\  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  dual 
Electrotii    '  '  :   .ir\  Flight  Display 
systems  ti  i'  j  ■  rform  critical  functions. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity-radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standcu-ds 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  bv  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  7.  2001 
Comments  must  be  received  on  or 
before  Ottfiber  29.  2001. 
ADDRESSES:  Comments  on  these  special 
conditmns  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate. 
Attention:  Rules  Docket  (ANM-113), 
Docket  N     WV.'ii-    1601  Lind  Avenue 
SW.,  Rent:,    W  i-;,ington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked;  Docket  No.  NM196.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidavs. 

FOR  FURTHER  INFORMATION  CONTACT 
Meghan  Gordon.  FAA,  Standardization 
liianch.  ANM-113,  Transport  Airplane 
Directorate.  Aircraft  Certification 
^'  rvice,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056: 
telephone  (425)  227-2138;  facsimile 
'4.'''  JJ~-  1  ]A'* 

SUPPLEMENTARY  INFORMATION:  The  FAA 
h  1^   let.  ri-noed  that  notice  and 

I  (lortunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
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special  conditions  effective  upon 

issuance 

Comments  Invited 

Interested  persons  are  incited  to 
submit  such  written  data,  views,  or 
arguments  as  thev  mav  desire. 
Communications  should  identify  the 
rules  docket  number  and  be  submitted 
in  duplicate  to  the  address  specified 
above  The  Administrator  will  consider 
all  communu  ations  received  on  or 
before  the  t:losing  date  for  comments. 
The  special  conditions  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  a\ailable  in 
the  Rules  Docket  for  examination  bv 
interested  persons,  both  before  and  after 
the  closing  date  for  comments  A  report 
summarizing  each  substantive  public 
contact  with  ¥.\.\  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  ¥.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
comments  a  self-addressed,  stamped 
postcard  on  whn.h  the  following 
statement  is  made:    Comments  to 
Docket  No  NMl^e     The  postcard  will 
be  date  ^^tamped  and  returned  to  the 
commenter 

Background  '    - 

On  |ulv  i.  2001,  ElectroSonics.  4391 
International  Gatewav,  Columbus.  Ohio. 
applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modif>  Dassault 
Aviation  Mystere-Falcon  50  airplanes. 
The  Dassault  .\viation  Mystere-Falcon 
50  IS  a  small  transport  category  airplane 
The  Dassault  .-\viation  Mvstere-Falcon 
50  airplanes  are  powered  bv  three 
AlliedSignal  Model  TFE  7,31-,3-lC 
Turbofan  Engines  with  a  maximum 
takeoff  weight  of  J8.800  pounds.  This 
aircraft  operates  with  a  2-pilot  crew  and 
can  hold  up  to  14  passengers  The 
modification  incorporates  the 
installation  of  a  Rockwell  Collins  FDS- 
2000  Flight  Displav  Svstem  The  FDS- 
2000  IS  a  replacement  for  the  existing 
Analog  Flight  Instrumentation,  while 
also  providing  additional  functional 
capability  and  redundancv  in  the 
system  the  avionics- electronics  and 
electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  high-intensitv  radiated 
fields  !HIRF)  external  to  the  airplan*' 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21  101.  ElectroSonics  must  show  that 
the  Dassault  .Aviation  Mystere-Falcon  50 
airplanes  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A46EL,  or  the 


applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  tvpe  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Dassault  Aviation  Mvstere-Falcon  50 
airplanes  include  14  CFR  part  25.  dated 
February  1.  1965.  as  amended  by 
amendment  25-1  through  amendment 
25-34:  §  25.255.  as  amended  bv 
amendment  25-42:  §§  25.979td)  and  (e). 
as  amended  by  amendment  25-38; 
25  1013(b)(1)  as  amended  by 
amendment  25-36:  t»  25  1351(d),  as 
amended  by  amendment  25-41; 
25.1353(c)(6).  as  amended  by 
amendment  25-42:  Special  Conditions 
No.  25-86-EIJ-24  dated  March  6,  1979. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is.  part  25.  as  amenfled)  do  not 
contain  adequate  or  appropriate  safetv 
standards  for  the  Dassault  Aviation 
Mystere-Falcon  50  airplanes  modified 
by  ElectroSonics  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  these  Dassault  Aviation 
Mystere-Falcon  50  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  14  CFR  part 
34.  and  the  noise  certification 
requirements  of  part  36. 

Special  conditions,  as  defined  in 
^11.19.  are  issued  in  accordance  with 
11.38  and  become  part  of  the  airplane's 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  thev 
are  issued.  Should  ElectroSonics  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21  101(a)(1). 

Novel  or  Unusual  Design  Features 

.-X-.  noted  earlier,  the  Dassault 
.\viation  Mvstere-Falcon  50  airplanes 
modified  by  ElectroSonics  will 
in(  orporate  dual  Electronic  Primary 
Flight  Display  systems  that  will  perform 
critical  functions  These  systems  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane  The 
(  urrent  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 


this  svstem  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
(  onditions  are  needed  for  the  Dassault 
.■\viation  Mystere-Falcon  50  airplanes 
modified  bv  ElectroSonics.  These 
special  conditions  require  that  new 
avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
svstems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  survevs  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rras 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 
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Frequency 


Field  strength 
(volts  per  meteri 


Peak 


Average 


10  kHz-100  kHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz  

SO 

50 

2  MHz-30  MHz  

100 

50 

100 

30  MHz-70  MHz  

50 

70  MHz-100  MHz  

50 

50 

100  MHz-200  MHz     . 

100 

100 

.:00  MHz-100  MHz     , 

100 

IOC 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz     

2000 
3000 

200 

2  GHz-4  GHz      

200 

4  GHz-6  GHz      

3000 

200 

6  GHz-8  GHz  

1000 

200 

8  GHz-12  GHz  

3000 
2000 

300 

12  GHz-18  GHz  

200 

18  GHz-40  GHz  

600 

200 

The  field  strengths  are  expressed  m  terms 
of  peak  of  the  root-mean-square  irmsi  over 
the  complete  modulation  period 

The  threat  levels  identified  above  are 

the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  lif^ht 
of  the  onj^oing  work  of  the 
Eiectromagnetit  Effec  ts  Harniunization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  ("oinmittee. 

ApplirabiliU" 

As  discussed  abo\e.  these  >pecia! 
conditions  are  applicable  to  Dassault 
-Aviation  M\stere-Faicon  50  airfilanes 
modified  b\-  Elec:troSonif  s.  Should 
Elec  troSonics  applv  at  a  later  date  for  a 
supplemental  tvpe  rertific:ate  t<i  m^dlf^ 
dn\  other  model  included  on  the  same 
t\  pe  (  ertificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  appi\  tn  that 
model  as  well  under  the  provisions  of 
i!21  im(a)(l) 

Conclusion 

This  action  affects  onlv  certain  (iesign 
features  on  the  Dassault  Aviation 
Mvstore-Falcon  50  airplanes  modified 
bv  ElectroSonics.  It  is  not  a  rule  of 
general  applicability  and  affects  onlv 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikelv  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notit  e  and 
comment  are  unnecessary'  and 
impracticable,  and  good  cause  exists  for 


adopting  these  special  conditions  upt.n 
issuance  The  FAA  is  requestms: 
comments  to  allow  mtere'-ti'd  [I't^iM-  to 
submit  \iews  that  nun  nc'  )i.ne  been 
submitted  in  response  iii  tin   prior 
opportunities  for  (  nminent  described 
abo\-e 

List  of  Subjects  in  14  CFR  Part  25 

.\iri  raft   Aviation  safety.  Reporting 

<ind  r''(  i>rdke<>ping  requirements. 
The  authority  citation  for  these 
■-pef  lal  (  onditions  is  as  follows: 

Aulhont\    4  (  U.S.C.  106(g).  401  l.T.  44701. 

4-;'(i_    44"li4 

The  Special  Conditions 

.\(  cordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
.\dministrator.  the  following  special 
conditions  are  issued  as  part  of  the 
-■uiiplemental  type  certification  basis  for 
the  Dassault  Aviation  Mystere-Falcon  50 
airplanes  modified  by  ElectroSonics. 

1 .  Protection  from  I  'nwanted  Effects 
of  High-Intensity-  Radiated  Fields 
iHlRFi  Each  electrical  and  electronic 
s\  stem  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  th>     ii*  ;.i'ion  and 
operational  ( ri(i.ttiiii!\  of  these  systems 
to  p>'rtiirni  i  ritical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  hit:h-int<'nsitv  radiated 
fields 

2   For  the  purpose  ol  these  special 
(  nnditi  >ns.  the  following  definition 
applies   Cntual  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton.  Washington,  on 

S.n.t.'nih.r  "   2001. 

.\ii  Hahrami.  ^ 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFK  Dor.  01-2421P  Filed  9-26-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  211,  231  and  241 

[Release  Nos.  33-8005A;  34-44820 A;  FR- 
58A] 

Calculation  of  Average  Weekly  Trading 
Volume  Under  Rule  144  and 
Termination  of  a  Rule  10b5-1  Trading 
Plan 

AGENCY:  Securities  and  Exchange 

Ckimmission 

ACTION:  Interpretation. 


til'  .iMTage  weekly  reported  volume  oj 
tiadiiii,;  in  securities  under  Rule  144(e). 
given  the  lack  of  trading  during  the 
week  of  September  10,  2001.  This 
release  also  expresses  the  Commission's 
vievy-  that  termination  of  a  Rule  10b5-l 
trading  plan  during  the  period  between 
September  11.  2001  and  September  28. 
2001.  inclusive,  does  not.  bv  itself, 
suggest  that  the  plan  was  not  "entered 
into  in  good  faith  and  not  as  part  of  a 
plan  or  scheme  to  evade"  the  insider 
trading  rules  within  the  meaning  of  Rule 
10b5-l(c) 

EFFECTIVE  DATE:  ^-  ,  *•    :  ber  21.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Plesnarski.  Special  Counsel,  or 
Paula  Dubberly.  Chief  Counsel,  Office  of 
the  Chief  Counsel,  Division  of 
Corporation  Finance,  at  (202)  942-2900. 
U.S.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
\\  i^'    ::-ton.  DC  20549-0402. 
SUPPLEMENTARY  INFORMATION: 

1.  introduction  and  Summary 

In  light  of  the  emergency  closure  of 
the  U.S.  equity  and  options  markets 
from  September  11.  2001  through 
September  14.  2001.  law  firms  and 
registrants  have  asked  the  Commission 
how  to  calculate  the  average  weekly 
reported  volume  of  trading  in  an  issuer's 
securities  for  purposes  of  Rule  144  ' 
under  the  Securities  Act  of  1933.- 
Because  the  markets  were  open  for  only 
one  day  during  the  week  beginning  on 
September  10.  2001.  the  Commission 
believes  that  it  is  appropriate  to  use 
weeLs  preceding  and  subsequent  to  the 
week  of  September  10.  2001.  but  to  not 
include  that  calendar  week,  in 
determining  the  average  weekly 
reported  volume  of  trading  under  Rule 
144(e). 

The  Commission  also  believes  that 
termination  of  a  written  Rule  10b5-l  ' 
plan  between  September  11.  2001  and 
September  28.  2001,  inclusive,  will  not. 
by  itself,  call  into  question  whether  the 
plan  was  "entered  into  in  good  faith  and 
not  as  part  of  a  plan  or  scheme  to 
evade  ■  the  insider  trading  rules. 

II  Discussion 

A  Ai  fillet-  >\  tfkly  Reported  Volume  of 
Trading  for  Rule  1 44 

Rule  144  defines  specific 
circumstances  in  which  a  person  will  be 
deemed  not  to  be  engaged  in  a 
distribution  and,  therefore,  not  to  be  an 
underwriter  as  defined  in  Section 
2(a)(ll)  of  the  Securities  Act.-*  The 


SUMMARY:  This  release  expresses  the 

f  iommission  s  view  on  how  to  calculate 


■  17  CFR  230.144 

•  15  L'.S.C  77»j(a)  rt  s«j. 

'17CFR240.10b5-l 

M5  1I.S.C.  77t)(a)(ll). 
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amount  of  securities  that  may  be  sold 
under  this  safe  harbor  is  limited  to  a 
percentage  of  the  shares  outstanding  or 
a  percentage  of  the  average  weekly 
trading  volume  of  an  issuer's  securities. 
Rule  144(e)  prescribes  that  the  average 
week.lv  trading  volume  for  a  class  of 
securities  will  be  calculated  using  the 
average  weekly  reported  volume  nf 
trading  in  sucn  securities  on  all  national 
securities  exchanges  and/or  reported 
through  the  automated  quotation  system 
of  a  registered  securities  association 
during  the  four  calendar  weeks 
preceding  the  dates  outlined  in  Rule 
144(e)  The  markets  were  open  for  only 
one  dav  during  the  week  beginning  on 
September  10.  2001   Accordingly,  that 
week  will  not  provide  a  representative 
trading  volume  Thtrrefore.  the 
Commission  believes  that  the  week  of 
September  10.  2001  should  be  excluded 
horn  the  calculation  of  the  average 
weekly  reported  volume  of  trading  in  an 
issuer's  securities  under  Rule  144(e) 
during  a  four  calendar  week  period,  and 
an  additional  prior  week  should  be 
included,  for  a  total  of  four  calendar 
weeks 

B  Rule  10b5-l     Plans 

In  May  2001.  the  Commission  staff 
issued  interpretations  retjarding  th*' 
termination  of  a  written  plan  for  tradmi; 
securities  that  satisfies  the  affirmative 
defense  conditions  of  Rule  lObS-Uc). ' 
The  affirmative  defense  is  available  only 
for  plans  that  are  ■  entered  into  in  good 
faith  and  not  as  part  of  a  plan  or  a 
scheme  to  evade  "  the  insider  trading 
rules.  Questions  lT(b)  and  15[(:)  of  the 
staffs  interpretations  make  (.lear  that  a 
written  plan  may  be  terminated  through 
either  the  affirmative  termination  of  the 
plan  Itself  or  the  d<^empd  termination  of 
the  plan  through  the  cancellation  of  one 
or  more  plan  transactions.  Therefore,  for 
example,  if  a  plan  previously  had 
specifi-^d  that  sales  be  niadf  during  the 
week  of  September  17.  2001.  a  security 
holder  would  be  tnrminating  the  plan  if 
he  or  she  cancelled  that  sale  in  order  to 
continue  to  hold  the  securities.  The 
interpretations  also  state  that 
termination  of  a  plan  could  affect  tiie 
availability  of  thf>  Rule  10b5-l(c) 
defense  for  prior  plan  transactions  if  th*- 
terminatinn  calls  into  question  whether 
the  plan  was  '  entered  into  in  good  faith 
and  not  as  part  of  a  plan  or  scheme  to 
evade"  the  insider  trading  rules  within 
the  meaning  of  Rulf  10b5-l(c)i  l)(ii). 
The  absence  of  good  faith  or  presence  of 
a  scheme  to  evade  would  eliminate  the 


■'  Sff.  Division  of  Corporation  Finance:  Manual  of 
Publicly  .Available  Telephone  Interpretations. 
Fourth  Supplement  (May  30.  2001).  These 
interpretations  are  available  at  www  secgov/ 
interps'telephune/phonesupplement4.htin. 


Rule  10b5-llc:)  def*-nse  for  prior 
transactions  under  the  plan 

Due  to  the  tragic  events  of  September 
n,  2001  and  the  subsequent  closure  of 
the  US  equity  and  options  markets,  the 
Commission  believes  that  termination  of 
a  written  plan  established  prior  to 
September  11,  2001  will  not,  by  itself 
call  into  question  whether  the  plan  was 

entered  into  in  good  faith  and  not  as 
part  of  a  plan  or  scheme  to  evade  "  the 
insider  trading  rules  within  the  meaning 
of  Rule  10b5-l(c)(l)(ii)  if  the  plan  is 
terminated  between  September  11,  2001 
and  September  28.  2001,  inclusive. 
Thus,  the  Commission  believes  that 
availahilitv  of  the  Rule  10b5-l(c) 
defense  for  transactions  under  the 
written  plan  would  not  be  affected 
solely  by  termination  of  that  plan 
between  September  11.  2001  and 
September  28,  2001. 

List  of  Subjert.s  in  17  CFR  Parts  211, 
231  and  241 

Sp<  unties. 

.\mendment  of  the  Code  of  Federal 
Regulation.s 

P"or  the  reasons  set  forth  in  the 
preamble,  we  are  amending  title  17. 
chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  211— INTERPRETATIONS 
RELATING  TO  FINANCIAL  REPORTING 
MATTERS 

1.  Part  211.  Subpart  A.  is  amended  by 
adding  Release  No.  FR-.t8A  and  the 
release  date  of  September  21,  2001  to 
the  list  of  interpretive  releases. 

PART  231— INTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES  ACT 
OF  1933  AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

2.  Part  231,  is  amended  by  adding 
Release  No.  33-8005A  and  the  releasi 
date  of  September  21.  2001.  to  the  list 
of  interpretive  releases 

PART  241— JNTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES 
EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

3.  Part  241,  is  amended  by  adding 
Release  No.  34-44820A  and  the  release 
date  of  September  21,  2001,  to  the  list 
of  interpretive  releases. 

Dated:  September  21.  2001. 
Bv  thf"  Commission 
Margaret  H.  MrFarland, 

Deputy  Secnlary. 

IPR  Hnr  (11-24187  Filed  9-26-01.  S:43  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parti  22 

[T.D.  01-69] 

Name  Change  of  User  Fee  Airport  in 
Ocala,  FL 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
list  of  user  fee  airports  in  the  Customs 
Regulations  to  reflect  that  the  name  of 
the  user  fee  airport  located  in  Ocala, 
Florida,  has  been  changed  from  Ocala 
Regional  Airport  to  Ocala  International 
Airport.  User  fee  airports  ar^  those 
which,  while  not  qualifying  for 
designation  as  an  international  or 
landing  rights  airport  because  of 
insufficient  volume  or  value  of  business, 
have  been  approved  by  the 
Commissioner  of  Customs  to  receive  the 
services  of  Customs  officers  on  a  fee 
basis  for  the  processing  of  aircraft 
entering  the  United  States  and  their 
passengers  and  cargo. 
EFFECTIVE  DATE:  September  27.  2001. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Nancv  Bruner.  Office  of  Field 
Operations.  202-927-2290. 
SUPPLEMENTARY  INFORMATION: 

Background 

User  fee  airports  are  those  which. 
while  not  qualifying  for  designation  as 
an  international  or  landing  rights  airport 
because  of  insufficient  volume  or  value 
of  business,  have  been  approved  by  the 
Commissioner  of  Customs  to  receive  the 
services  of  Customs  officers  on  a  fee 
basis  for  the  processing  of  aircraft 
entering  the  United  States  and  their 
passengers  and  cargo. 

Pursuant  to  19  U.S.C.  58b.  an  airport 
mav  be  designated  as  a  user  fee  airport 
if  the  Secretary  of  the  Treasury 
determines  that  the  volume  of  Customs 
business  at  the  airport  is  insufficient  to 
justify  the  availability  of  Customs 
services  at  the  airport  and  the  governor 
of  the  State  in  which  the  airport  is 
located  approves  the  designation. 
Generally,  the  type  of  airport  that  would 
seek  designation  as  a  user  fee  airport 
would  be  one  at  which  a  company,  such 
as  an  air  courier  ser\'ice,  has  a 
specialized  interest  in  regularly  landing. 

Section  122.15(b),  Customs 
Regulations  (19  CFR  122.15(b)),  sets 
forth  a  list  of  the  user  fee  airports 
designated  by  the  Commissioner  of 
Customs  in  accordance  with  19  U.S.C. 
58b.  Section  122.15(b)  was  most 


f 
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rerently  updated  by  a  final  rule 
published  in  the  Federal  Register  (bo 
FR  31263)  on  May  17.  2000. 

This  document  amends  ^  122,15rbi  to 
reflect  that  the  name  of  the  user  fee 
airport  located  in  Ocala,  Florida,  has 
been  changed  from  Ocala  Regional 
.Airport  to  Ocala  International  Airport 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
reflects  the  changed  name  of  a  user  fee 
airport  that  has  already  been  designated 
by  the  Commissioner  of  Customs  in 
accordance  with  19  I'.S.C,  58b  and 
neither  imposes  additional  burdens  on, 
nor  takes  away  any  existing  rights  or 
privileges  from,  the  public,  pursuant  to 
,5  U.S.C.  5.53(b)(B).  notice  and  public 
procedure  are  unnecessan,',  and  for  the 
same  reasons,  pursuant  to  5  U.SC. 
553(d)(3),  a  delayed  effective  date  is  not 
required. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibilitv  Act  (5 
use.  601  ft  spq.)  do  not  apply.  This 
amendment  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  in  Executive  Order  12866 

Drafting  Information 

The  principal  author  of  this  doc  ument 
was  lanet  L.  Johnson,  Regulations 
Branch.  Office  of  Regulations  and 
Ruling,  U.S.  Customs  Service  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers.  .Aircraft.  Airports, 
Customs  duties  and  inspection.  Freight 

Amendment  to  the  Regulations 

Part  122.  Customs  Regulations  (19 
CFR  part  122)  is  amended  as  set  forth 
below. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  5  r.S.C.  ,301;  19  ISC.  .^Sb.  60 
14.i3.  14:if).  1448.  1459.  1590,  1594,  162.3. 

1624.  1644,  1644a. 

2.  Section  122.13(b)  is  amended  by 
removing  the  name  "Ocala  Regional 
Airport"  in  the  'Name  '  column 
adjacent  to  "Ocala.  Florida"  in  the 


"Location"  c(jlumn  and  dd(iin,i:  in  its 
place  "0(,ala  International  Airport". 

Charles  W.  Win  wood. 

Acting  Commissioner  of  Customs. 

Xpproved:  September  20,  2001. 

Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary-  of  the 
Treasury-. 

|FR  Do(    01-24167  Filed  9-26-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

RIN1205-AB30 

Labor  Certification  and  Petition 
Process  for  the  Temporary 
Employment  of  Nonimmigrant  Aliens 
in  Agriculture  in  the  United  States: 
Delegation  of  Authority  To  Adjudicate 
Petitions;  Deferral  of  Effective  Date 

AGENCY:  Empio\ment  and  Training 
.Administration,  Labor, 
ACTION:  Interim  final  rule  with  request 
for  comments:  deferral  of  effective  date 
of  final  rule. 

SUMMARY:  The  Department  of  Labor 
IDOL  or  Department)  is  deferring  the 

effectue  date  of  its  final  rule 
implementing  the  delegation  of 
authority  to  adjudicate  petitions  for  the 
temporary  employment  of 
nonimmigrant  aliens  in  agriculture  in 
the  United  States  Thr  Immigration  and 
Naturalization  Ser\  i'  r    INS)  is  also 
delaying  the  deipgdiuii  <  if  INS'  authority 
to  the  Department  to  adjudicate 
petitions  for  the  tempnrar>'  employment 
of  nonimmigrant  aliens  m  agriculture  in 
the  I  nited  States  The  Department  has 
the  need  for  additional  time  to 
effectively  implement  the  delegation  of 
authoritv,  develop  new  svstems  and 
procedures,  and  to  train  and  brief 
members  of  the  affected  public  and  the 
emplovment  and  training  communitv  in 
the  new  systems  and  procedures 
Therefore  the  Department  has 
determined  to  defer  the  effective  date  of 
the  Final  Rule  promulgated  at  65  FR 
43538  (lulv  13,  2000)  Comments  are 
being  requested  on  this  action.  The  rule 
being  deferred  amends  the  Employment 
and  Training  Administration  (ETA) 
regulations  to  implement  the  delegation 
of  authority  to  adjudicate  petitions  for 
temporarv  nonimmigrant  agricultural 
workers  (H-2As)  from  the  INS  to  the 
Department 

DATES:  The  effective  date  of  the  final 
rule  in  FR  Dot .  00-17641.  published  at 


65  IK  4  <-,  iH  (July  13,  2000).  was 
def'  irt'd  !i(im  November  13,  2000,  until 
October  1 .  2001 .  by  an  interim  final  rule 
published  in  FR  Doc.  00-28897. 
published  at  65  FR  67628  (November 
13.  2000).  This  interim  final  rule  defers 
the  effective  date  of  the  final  rule  until 
September  27.  2002. 

Comments:  Comments  are  invited  on 
the  deferral  of  the  effective  date.  Submit 
comments  on  or  before  October  29, 
2001 

ADDRESSES:  Send  comments  to  Assistant 
Secretan'  of  Labor  for  Employment  and 
Training,  Attention:  Division  of  Foreign 
Labor  Certifications,  Employment  and 
Training  Administration,  200 
Constitution  Avenue.  NW..  Room  N- 
4456.  Washington,  DC  20210 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  jM.  Gruskiii,  beium  ."spt-t  idlist. 
Division  of  Foreign  Labor  Certifications, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue.  NW..  Room  N-4456. 
Washington.  DC  20210.  Telephone  (202) 
693-2953  (this  is  not  a  toll-free  number) 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (D(JL  or 
Department)  published  a  final  nile  in 
this  rulemaking  in  the  Federal  Keiiisii  r 
at  65  FR  43538  duly  13.  zuuuj.  wim  an 
effective  date  of  November  13.  2000. 
implementing  a  delegation  of  authority 
from  the  INS  to  the  Department  to 
adjudicate  petitions  for  the  temporary 
employment  of  nonimmigrant  aliens  in 
agricultiu-e  in  the  United  States. 
Concurrently,  the  INS  published  a  Final 
Rule  at  65  FR  43528  (JuI>J3,  2000)  with 
an  effective  date  of  November  13.  2000. 
transferring  to  the  Secretary  of  Labor  the 
authority  to  adjudicate  petitions  for 
temporajy  agricultural  workers  and  the 
authority  to  decide  appeals  on  these 
decisions  and  to  make  determinations 
for  revocation  of  petition  approvals. 

Subsequently,  the  INS  at  65  FR  67616 
(November  13.  2000)  published  a  final 
rule  and  DOL  at  65  FR  67628  (November 
13.  2000)  published  an  interim  final  rule 
(IFR)  deferring  the  effective  dates  of 
their  final  rules.  The  Departmenf  in  its 
IFR  invited  comments  on  the  deferral  of 
the  effective  date.  No  comments  were 
received  by  DOL  on  the  deferral  of  the 
effective  date 

The  Department  also  reopened  and 
extended  "the  comment  period  at  65  FR 
501 70  (August  17.  2000)  on  a 
companion  notice  of  proposed 
rulemaking  (NPRM)  published  at  65  FR 
43545  (July  13,  2000)  setting  forth 
implementation  measures  necessan.  to 
the  successful  implementation  of  the 
delegation  of  authority  to  adjudicate 
petitions.  Among  the  implementation 
measures  was  a  new  Form  ETA  9079, 
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Applu  ation  fnr  Alifn  p:mplDyment 
Certification  And  H-2A  Petition,  which 
consnhdat»'(i  two  current  fornix.  LT.-\ 
"50  .XppUcation  for  .^hpn  Ernplovnu'nt 
Certification)  and  INS  1-129  iPetition  for 
Nonimmigrant  Workers).  The  NPRM 
also  set  forth  the  implementation  of  a 
npw  fet'  s'  hedule  to  collect  a  combined 
fpe  for  processing  the  petition  and  labor 
1  ertification  application.  It  is 
(  ontemplatpd  that  under  the 
administrative  procedures  arrived  at  by 
INS  and  the  Emplovment  and  Training 
.\dministrati(m  to  implement  th*- 
delegation  of  the  petition  authority  from 
INS  to  the  Department.  DOL  will  collect 
the  petition  fee  on  behalf  of  INS  and 
will  be  reimbursed  bv  INS  for  the  costs 
invoKed  in  processing  the  H-2A 
petition. 

The  IN.S  reopened  and  extended  the 
comment  period  at  65  FR  50166  (August 
17.  2000)  on  a  proposed  rule  published 
concurrently  at  65  FR  43535  (July  13. 
2000)  with  its  final  rule  delegating  the 
authoritv  to  adjudicate  petitions  to  DOl. 
The  INS  proposed  rule  provided,  among 
other  things,  that  all  petition  requests 
and  extensions  of  stay  and  change  of 
status  petition^  mu-^t  be  filed  with  DOL 
and  the  r  urrent  INS  petition  fee  will  be 
collected  by  DOL  as  pari  of  a  combined 

fee. 

Commenters  raised  a  number  of  issues 
about  the  proposed  rules.  The 
comments  received  by  the  Department 
as  a  result  of  the  August  17.  2000, 
reopening  and  extension  of  the 
proposed  rule  did  not  provide  sufficient 
information  to  permit  the  Department  to 
draft  a  final  rule-concerning  a  number 
of  issues  such  as  the  design  of  the  new- 
form  and  the  fee  structure. 
Con>e<jut'ntlv.  the  Department  intends 
in  the  near  future  to  again  reopen  and 
extend  th*'  comment  period  on  the  July 
13.  2000  NPRM  In  a  document 
published  eN^where  in  this  issue  of  the 
Federal  Register  th'-  Dppartment  is 
reopenint;  and  pxt»'nding  the  comment 
period  '>n  thf  NPRM   In  another 
document,  the  Department  is 
announcing  informal  briefings  to  allow 
agricultural  workers  and  employers  and 
other  interested  parties  to  communicate 
directly  with  the  Department  regarding 
the  proposed  rule  changes  which  would 
require  employers  to  submit  fees  for 
temporarv  labor  certification  and  the 
associated  H-2A  petition  with  a 
ccmsolidated  application  form  at  the 
time  of  filing,  and  as  indicated  above, 
^ets  forth  a  new  fee  structure  for  the 
labor  certification 

Finalizing  the  proposed  rules  is 
essential  to  the  effective  implementation 
of  anv  delegation  of  authority  to  DOL  to 
adjudicate  petitions  for  temporary 
employment  of  nonimmigrant  aliens  in 


the  United  States.  Allowing  the  Final 
Rule  to  become  effective  without 
finalizing  action  on  the  proposed  rule 
published  by  the  Department  w  ould 
lead  to  administrative  uncertainty  and 
result  in  confusion  on  the  part  of 
employers,  agricultural  workers,  and 
other  interested  parties.  Accordingly. 
the  Department  has  concluded  good 
causes  exists  to  defer  the  effective  date 
of  the  July  13.  2000.  Final  Rule  until  the 
rulemaking  on  the  companion  proposal 
is  completed.  At  this  time  we  are 
extending  the  effective  date  of  the  final 
rule  published  at  65  FR  43538  for  one 
year,  until  October  27,  2002.  The 
regulatory-  certifications  set  forth  in  the 
July  13.  2000.  Final  Rule  apply  to  this 
deferral  as  well. 

Signed  at  Washington.  DC.  this  24th  day  of 
September  2001. 
Emily  Stover  DeRocco, 
Assistant  Secretary-  for  Employment  and 
Training. 
(FR  Do(  .  01-24208  Filed  9-26-01:  8:45  am) 

BILLING  CODE    45^3-  30- P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration. 

21  CFR  Part  341 
[DocKet  No  76N-052G] 
RIN0910-AA01 

Cold,  Cough,  Allergy,  Bronchodiiator. 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use;  Partial 
Final  Rule  for  Combination  Drug 
Products  Containing  a  Bronchodiiator 

agency:  Food  and  Drug  Admmistration 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  cough-cold 
combination  drug  products  containing 
anv  oral  bronchodiiator  active 
ingredient  in  combination  with  any 
analgesic(s)  or  analgesic-antipyretic(s). 
anticholinergicf  antihistamine,  oral 
antitussive,  or  stimulant  active 
ingredient  are  not  generally  recognized 
as  safe  and  effective  and  are  misbranded 
for  over-the-counter  (OTC)  use  FDA  is 
issuing  this  final  rule  after  receiving  no 
public  comments  on  the  agency's 
proposed  nonmonograph  status  of  these 
specific  combination  drug  products, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
This  final  rule  is  part  of  the  ongoing 


review  of  OTC  drug  products  conducted 

by  FDA. 

DATES:  This  regulation  is  effective 

October  29.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cazemiro  R  Martin.  Center  for  Drug 

Evaluation  and  Research  (HFD-SBO). 

Food  and  Drug  Administration.  3600 

Fishers  Lane.  Rockville.  MD  20857, 

301-827-2222 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 

9.  1976  (41  FR  38312).  FDA  published, 
under  §  330.10(a)(6)  (21  CFR 
330  10(a)(6)).  an  advance  notice  of 
proposed  rulemaking  to  establish  a 
monograph  for  OTC  cold,  cough, 
allergy,  bronchodiiator.  and 
antiasthmatic:  (cough-(  old)  drug 
products  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Cold.  Clough, 
.■\llergv.  Bronchodiiator.  and 
.\ntiasthmatic  Drug  Products  (the 
Panel),  which  was  the  advisory  review- 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  this  drug  class 
The  Panel  placed  the  combination  of  an 
oral  bronchodiiator  with  either  an 
analgesic-antipyretic,  anticholinergic, 
antihistamine,  or  antitussive  (when  the 
product  is  labeled  only  for  cough 
associated  with  asthma)  ingredient  in 
Categorv  II  (not  generallv  recognized  as 
safe  and/or  effective)  (41  FR  38312  at 
38326). 

The  agency  concurred  with  the  Panel 
in  the  tentative  final  monograph  for 
i  ough-cold  combination  drug  products 
(53  Vr  30522  at  30556.  August  12. 
1988)  The  agency  also  classified  the 
(  omhination  of  caffeine  and  ephedrine 
or  pseudoephedrine  in  Category  II  (53 
FR  30522  at  30557)  No  comments  on 
these  specific  combinations  were 
submitted  in  response  to  the  tentative 
final  monograph. 

The  current  monograph  oral 
bronchodiiator  active  ingredients  are 
ephednne.  ephedrine  hydrochloride, 
ephedrine  sulfate,  and  racephedrine 
hydrochloride  (21  CFR  341, 16(a),  (b), 
(c),  and  (f))  The  agency  is  not  aware  of 
anv  OTC  drug  products  currently 
marketed  containing  an  oral 
bronchodiiator  active  ingredient  in 
combination  with  anv  analgesic(s)  or 
analgesic-antipyretic  (s).  anticholinergic, 
antihistamine,  oral  antitussive,  or 
stimulant  active  ingredient. 

II.  The  Agency's  Conclusion 

The  OTC  drug  review-  program 
establishes  conditions  under  which 
OTC  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
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Two  principal  condi'ions  examined 
during  the  review  are  allouahle 
ingredients  and  allowable  labeling  The 
Panel  evaluated  the  submitted  data  on 
actue  ingredients  in  combination 
products  from  the  standpoint  of  safetv 
and  effectiveness  and.  based  on  its 
evaluation,  recommended  specific 
combinations  of  ingredients  from  the 
same  and  different  pharmacologic 
groups.  The  Panel  classified  a  number  of 
cough-cold  combinations  as  Categorv  II 
(41  FR  38,312  at  38326)  and  considered 
medical  rationale  and  drug  interaction 
in  making  these  recommendations 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combination  drug 
products  (53  FR  30522  at  30556  to 
30557).  the  agency  agreed  with  the 
Panel's  recommended  Category  II  status 
of  any  oral  bronchodilator  active 
ingredient  in  combination  with  an\ 
analgesiclsj  or  analgesic-antipyreticls), 
anticholinergic,  antihistamine,  oral 
antitussive,  or  stimulant  active 
ingredient.  The  agencv  invited 
interested  persons  to  submit  written 
comments  and  new  data  demonstrating 
the  safety  and  effectiveness  of  those 
conditions  not  classified  in  Categorv  1 
(53  FR  30522  at  30560).  The  agencv  did 
not  receive  any  comments  in  response 
to  its  request  for  such  information 
concerning  the  proposed  Categor\  II 
status  of  any  of  the  above-mentioned 
OTC  cough-cold  combination  drug 
products  containing  an  oral 
bronchodilator 

Accordingly,  in  this  final  rule  the 
agency  is  finalizing  the  nonmonograph 
status  of  any  oral  bronchodilator  active 
ingredient  in  combination  with  anv 
analgesic(s)  or  analgesic-antipyretic(s), 
anticholinergic,  antihistamine,  oral 
antitussive,  or  stimulant  active 
ingredient.  Thus,  any  drug  product 
labeled,  represented,  or  promoted  for 
use  as  an  OTC  cough-cold  combination 
drug  that  contains  anv  oral 
bronchodilator  active  ingredients  in 
combination  with  any  of  these  specific 
active  ingredients  may  be  considered  a 
new  drug  within  the  meaning  of  section 
201(p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U  S.C.  321(p)) 
and  misbranded  under  section  502  of 
the  act  (21  U.S.C.  352).  These  specific 
combination  drug  products  can  not  be 
marketed  for  OTC  cough-cold  use  unless 
they  are  the  subject  of  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  part  314  of  the 
regulations  (21  CFR  part  314).  Any  OTC 
cough-cold  combination  drug  product 
included  in  new  §  310.545(a)(6)(iv)(D) 
that  is  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  stated 
in  §  310.545(d)(33)  of  this  final  rule  that 


is  not  in  compliance  with  the 
regulatiims  is  sub)ect  to  regulatory 
action  , 

III.  Analysis  oflmparts 

The  dgeiK  \  did  in  it  ri'i  five  any 
comments  )n  ffsponsf  tn  its  request  in 
the  tentative  final  monograph  (53  FR 
30522  at  30560)  for  specific  comment  on 
the  economic  impact  of  this  rulemaking. 
FDA  has  examined  the  impacts  of  this 
final  rule  under  Plxecutive  Order  12866, 
the  Regulator^'  Flexibilitv  Act  (5  U.S.C. 
601-612).  and  the  Unfunded  Mandates 
Reform  Act  of  lt^95  {2  L'  S.C,  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatorv  alternatives  and. 
when  regulation  is  necessarv.  to  select 
regulatory  approac;hes  that  maximize 
net  benefits  (including  potential 
et  onomic.  environmental,  public  health 
and  safetv,  and  other  advantages: 
distributive  impac  ts:  and  equity).  Under 
the  Regulatorv  Flexibilitv  .^ct,  if  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agencv  must  analyze  regulator)'  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Af:t  requires  that 
agencies  prepare  a  written  statement 
and  economic  analvsis  before  proposing 
anv  rule  that  mav  result  in  an 
expenditure  hv  State,  local,  and  tribal 
go\ernments,  in  the  aggregate,  or  by  the 
private  se(  tor,  of  Si 00  milliun  in  any 
one  vear  (adjusted  annually  for 
infiation). 

The  agency  believes  that  this  final 
rule  is  consistent  with  the  reguLiti  .r\ 
philosophy  and  principles  identified  iii 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulator)' 
actitm  as  defined  bv  the  Executne  order 
and  so  is  not  subject  to  re\iew  under  the 
Executive  order. 

The  purpose  of  this  final  rule  is  to 
declare  anv  oral  bronchodilator  active 
ingredient  in  combination  with  any 
analgesic(s)  or  analgesic-antipvretic(s). 
anticholinergic,  antihistamine,  oral 
antitussive,  or  stimulant  a(ti\e 
ingredient  as  not  generali\  recognized 
as  safe  and  effective.  The  agency  does 
not  believe  that  anv  of  these 
combination  drug  product>^  are  (  urreiulv 
marketed  OTC.  Therefore   !ii!^  fin,d  rule 
should  ha\'e  no  economn   iin[>a(  1  >m  anv 
manufacturer 

l.'nder  the  Unfunded  Mami.Oev 
Reform  Act,  FDA  is  not  required  to 
prepare  a  statement  of  costs  and  benefits 
for  this  final  rule  because  this  final  rule 
IS  not  expected  to  result  in  an 
expenditure  that  would  exceed  Si 00 
milliim  adjusted  for  infiatinn  m  .in\'  one 
vear 


The  agency  ce rtiiius  mat  me  anal  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

I\'.  Environmental  liiipai  t 

The  agency  has  determined  under  21 
CFR  25,31(aj  that  this  action  is  of  a  type 
that  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  because  these  actions,  as  a 
class,  will  not  result  in  the  production 
or  distribution  of  any  substance  and 
therefore  will  not  result  in  the 
production  of  any  substance  into  the 
environment 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  poUcies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summar\'  impact  statement  is 
not  required. 

List  of  Subjects  in  21  CFK  Part  <lo 

Administrative  practice  and 
procedure.  Drugs.  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Thi  ref  ri    under  the  Federal  Food, 
Drug,  and  (..osmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U  S  C.  321,  331,  351,  352, 
353,  355,  360b-360f,  360i.  361(a),  371,  374, 
375.  379e;  42  U.S.C  216,  241.  242(a),  262, 
263b-263n 

2.  Section  310.545  is  amended  bv 
adding  paragraph  (a)(6)(iv)(D),  by 
revising  paragraph  (d)  introductory  text, 
by  adding  and  reserving  paragraph 
(d){32),  and  by  adding  paragraph  {d)(33) 
to  read  as  follows 

§310.545      Drug  products  containing 
certain  active  ingre<3ients  oMerea  ove-  !hp 
counter  (OTC)  for  certain  uses 

(a)  *     •      ■ 

(6)  •      •      • 

(iv)  *      ■      ■ 

(D)  Approved  as  of  October  29.  2001. 
.^ny  oral  bronchodilator  active 
ingredient  (e.g..  ephedrine.  ephedrine 
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hvdrothlf)ride.  pphf>drinf  sulfate. 
racephf'drme  hydrochloride,  or  any 
other  ephedrine  salt)  in  combination 
with  anv  anal^esif '-.)  oranalgesic- 
antipyretu  is),  antK.hnhnergic. 
antihistamine,  oralantitussive.  or 
stimulant  ai  tive  intjrf^dif^nt. 
•         •         «         ♦         ♦ 

(d)  .Anv  f  )Tf:  :init:  pmdui  t  thai  is  not 
in  complian(.e  with  this  section  is 
subiect  \i,  regulatory  action  if 
mitiallvintroduced  or  initially  delivered 
for  introduction  intointerstate 
commerr  e  after  the  dates  specified  in 
paragraphsldKDthnumh  (dK33)  of  this 

section. 
***** 

(32)  [Reserved] 

(33)  October  29.  2001,  for  products 
subiect  to  paragraph  (a)(6)(iv)(D)  of  this 
section 

Dated   September  20.  2001 
Margaret  M.  Dotzel. 
.■^ssor/ofe  Commissiorer  for  Policy.] 
iFR  Do(    (11-J4127  Filed  9-26-01:  8:45  am] 

BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD8964] 

RIN  1545-AY55 

Liabilities  Assumed  in  Certain 
Corporate  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Trea.>ur\ 

ACTION:  Final  regulations  and  removal  of 

tt-mporarv  regulations 

SUMMARY:  This  document^contains  final 

regulations  relating  to  the  assumption  of 
liabilities  in  certain  corporate 
transaction^  under  section  301  of  the 
Internal  Revenue  Code  These  final 
r'>gulation^  aff"f  t  rorporations  and  their 
>harehnliier-   f.h.tn'^''^  to  the  applicable 
law  wer"  mid"  n\  •!!'■  Miscellaneous 
Trade  and  Tethniidi  (.orrections  Act  of 
1999 

DATES:  EfffcUvp  DatP:  These  regulations 
are  effec:tive  .September  27,  2001 

Appliccihilitv  DdtP:  For  dates  of 
applicabilitv.  see  th'-  Effective  Date 
portion  of  the  preamble  under 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Bates  !202i  622-7.1  "lO  'not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 

Ba(  kground  and  Kxplanation  of 
Provisions 

Changes  to  the  applicable  lavv'  were 
made  by  the  Miscellaneous  Trade  and 
Technical  Corrections  Act  of  1999. 
Public  Law  106-36  (113  Stat.  127).  On 
January  4.  2001,  temporary  regulations 
(TD  8924)  were  published  in  the 
Federal  Register  (66  FR  723]  under 
section  .iOl  of  the  Internal  Revenue 
Code,  relating  to  liabilities  assumed  in 
connection  with  a  distribution  of 
property  made  by  a  corporation  with 
respect  to  its  stock.  A  notice  of  proposed 
rulemaking  cross-referencing  the 
temporarv  regulations  was  published  in 
the  Federal  Register  for  the  same  day 
(66  FR  748).  N<(  public  hearing  was 
requested  or  held. 

No  written  comments  responding  to 
the  notice  were  received.  This 
document  adopts,  without  substantive 
change,  final  regulations  with  respect  to 
the  notice  of  proposed  rulemaking. 

Effective  Date 

The  regulations  apply  generally  to 
distributions  occurring  after  January  4. 
2001.  The  regulations  also  apply  to 
distributions  occurring  on  or  prior  to 
January  4.  2001 .  if  the  distribution  is 
made  as  part  of  a  transaction  described 
in.  or  substantially  similar  to,  the 
transaction  in  Notice  99-59  (1999-2 
C.B.  761),  including  transactions 
designed  to  reduce  gain.  Under  section 
7805(b)(3),  the  Secretary  may  provide 
that  any  regulation  may  take  effect  or 
apply  retroactively  to  prevent  abuse. 
These  regulations  are  being  applied 
retroactively  to  prevent  the  abuse 
described  in  Notice  99-59  No  inference 
should  be  drawn  regarding  the  tax 
treatment  of  distributions  not  covered 
bv  these  regulations. 

Special  .Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required 

It  is  hereby  certified  that  these  final 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  These  final 
regulations  under  se{:tion  Jni  address 
distributions  by  corporations  in  which 
liabilities  are  assumed  by  the 
shareholders  or  in  which  the  distributed 
propertv  is  subject  to  liabilities  These 
final  regulations  provide  that  the 
amount  of  a  distribution  under  section 
301  will  be  reduced  bv  the  amount  of 
any  liabilitv  that  is  treated  as  assumed 
by  the  distributee  within  the  meaning  of 
section  357(d), 


These  regulations  apply  to  persons 
receiving  distributions  of  property  in 
which  the  property  is  subject-to  a 
liability,  or  in  which  liabilities  are 
assumed  bv  the  distributee.  These 
regulations  however,  will  affect  onlv 
those  persons  described  in  the 
preceding  sentence  that  would  have,  but 
for  the  regulations,  considered  liabilities 
to  have  been  assumed  in  c:ircumstances 
other  that  those  described  in  section 
357(d).  Therefore,  most  businesses  will 
not  be  affected  by  the  final  regulations 
in  anv  given  year.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U,S.C, 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  accompanying 
these  regulations  was  submitted  to  the 
C:hief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  N,  Kaihni  of  the 
Office  of  the  Associate  Chief  Counsel 
(Corporate),  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations^ 

.Accordingly.  26  C^FR  part  1  is 
■imended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 

follows: 

.Authority:  Z6  L,.S,(;  7811"!  ■    "    •.Section 
I  iUl-l  also  issued  under  2r>  U.S.C. 
J,i7ldi(:i)  '   •   • 

Par.  2.  Section  1,301-1  is  amended  by 
revising  paragraph  (g)  to  read  as  follows; 

§  1 .301  -1     Rules  applicable  with  respect  to 
distributions  of  money  and  other  property. 

»         *         *         *         • 

(g)  Reduction  for  liabilities — (1) 
(ienewl  rule.  For  the  purpose  of  section 
301,  no  reduction  shall  be  made  for  the 
amount  of  any  liability,  unless  the 
liability  is  assumed  by  the  shareholder 
within  the  meaning  of  section  357(d), 

(2)  .\a  reduction  below  zero  Any 
reduction  pursuant  to  paragraph  (g)(1) 
of  this  section  shall  not  cause  the 
amount  of  the  distribution  to  be  reduced 
below  zero, 

(3)  Effective  dates — (i)  In  general.  This 
paragraph  (g)  applies  to  distributions 
occurring  after  January  4.  2001. 

(ii)  Retroactive  application.  This 
paragraph  (g)  also  applies  to 
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distributions  made  on  or  befnr°  January 
4.  2001.  if  the  distribution  is  made  as 
part  of  a  transaction  described  in.  or 
substantially  similar  to.  the  transaction 
in  Notice  99- .59  (1999-2  C.B.  7B1), 
including  transactions  designed  to 
reduce  gain  (see  §601. 601(d)(2)  of  this 
chapter).  For  rules  for  distributions  on 
or  before  |anuarv  4,  2001  (other  than 
distributions  on  or  before  that  date  to 
which  this  paragraph  (g)  applies),  see 
rules  in  effect  on  January  4.  2001  (see 
§  1.301-l(g)  as  contained  in  26  CFRpart 
1  revised  April  1,  2001). 


§1.301-1T    [Removed] 

Par.  3.  Section  1.301-lT  is  removed. 

.Approved:  September  17.  2001 
Robeil  K.  VVenzel. 

Ilrpiitv  < jinuin'^'^Ktnfrnf Iptf^rnnl Revenue. 

Mark  A.  Weinberger, 

Assistant  Secretan'  of  the  Treasury  for  Tax 
Policy. 

!FR  Doc.  ()]"2:U)H.T  \-i\rd  't-jh-oi.  B.45  am] 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27CFRPart4 

[T.D.  ATF-466:  Re:  Notice  No.  915] 
RIN1512-AC26 

Addition  of  New  Grape  Variety  Names 
for  American  Wines  (2000R-307P) 

agency:  Bureau  of  Ahohoi.  Tobacco 
and  Firearms.  Department  of  the 
Treasury 

ACTION:  Treasury  decision,  final  rule. 

summary:  The  Bureau  of  Alcohol. 

Tobacco,  and  Firearms  (ATF)  is  adding 
two  new  names,  "('.ounoise"  and    St. 
Laurent."  to  the  list  of  prime  grape 
variety  names  for  use  in  designating 
American  wines 

EFFECTIVE  DATE:  Effective  Novt^mber  26, 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 

lennifer  Berr\-.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Regulations 
Division.  Ill  W  Huron  Street.  Room 
219.  Buffalo,  NY  14202-2301; 
Telephone  (716)  551-4048. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  27  CFR  4.23  (b).  a  wine  bottler 
may  use  a  grape  variety  name  as  the 
designation  of  a  wine  if  not  less  than  75 
percent  of  the  wine  (51  percent  in 
circumstances  detailed  in  §  4.23(c))  is 


derived  from  that  grape  variety   I  nder 
M-23(d).  a  bottler  may  use  two  or  more 
grape  varietv  names  as  the  designation 
of  a  wine  if: 

•  All  grapes  used  to  make  the  wine 
are  the  labeled  varieti'^s. 

•  The  percentage  of  the  wine  derived 
from  each  grape  variety  is  shown  on  the 
label:  and 

•  If  labeled  witii  multiple 
appellations,  the  percentage  of  the  wine 
derived  from  each  varietal  from  each 
appellation  is  shown  on  the  label. 

Treasure-  Decision  ATF-370  (61  FR 
522).  January  8.  1996.  adopted  a  list  of 
grape  variety  names  that  ATF  has 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  *?4  91,  while  additional 
alternatue  grape  names  tf>mporarily 
•luthonzed  for  usf-  are  listed  at  §4.92. 

.\TF  has  received  petitions  proposing 
that  new  grape  variety  names  be  listed 
in  ^4  91   Under  §4.93  any  interested 
person  may  petition  ATF  to  include 
additional  grape  varieties  in  the  list  of 
prime  grape  names.  Information  with  a 
petition  sh(ni]d  provide  evidence  of  the 
following: 

•  Acceptance  of  the  new  grape 
variety; 

•  ThevalidiU  nf  thi>  name  for 
identifying  the  gr.ipt-  \ariety; 

•  That  the  variety  is  used  or  will  be 
used  in  winemaking;  and 

•  That  the  variet\  is  yrnvvn  and  used 
in  the  rnited  .states 

I'nr  the  approval  nf  ndnit.!.s  (jt  new 
grHp»>  \arieties.  the  petition  may 
include: 

•  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  nf  horticulture  or  a 
published  repoii  ti\  ,i  professional, 
scientific  or  winegrowers'  organization: 

•  ,\  referent  e  to  a  plant  patent,  if 
pat>>nted.  and 

•  Inlormation  about  the  commercial 
potential  of  the  \  .iriety,  such  as  the 
acreage  planted  and  its  location  or 
market  studies. 

Sei:tion  4  93  also  places  certain 
eligibility  restrictions  on  the  approval  of 
grape  \ariet\  names  A  grape  variety 
name  will  not  be  ajiprnved: 

•  If  the  name  has  previously  been 
used  for  a  different  grape  variety: 

•  If  the  name  contains  a  term  or  name 
found  to  be  misleading  under  ^  4.39;  or 

•  If  the  name  of  a  n'n\  gra[ie  \ariety 
contains  the  term    Riesling 

The  Direi:tor  reserves  the  auttiir  I'v  to 
disapprove  the  name  of  a  neu  t^rtp, 
variptv  developed  in  the  United  States 
if  the  name  ( ontains  words  of 
geographical  significance,  place  names, 
or  foreign  words  which  are  misleading 
under  §  4  39.  The  Director  will  not 


appro\  e  the  use  of  a  grape  variety  name 
that  is  misleading. 

2.  Rulemaking 

Counoise  Petition 

Tablas  Creek  Vineyard  in  Paso  Robles, 
California,  petitioned  ATF  proposing 
the  addition  of  the  name  "Counoise"  to 
the  list  of  prime  grape  variety  names 
approved  for  the  designation  of 
American  wines.  Counoise  is  a  red 
varietal  originally  from  the  Rhone 
region  of  France,  where  it  has 
traditionally  been  a  component  of 
Chateauneuf-du-Pape. 

The  petitioner  submitted  the 
following  published  references  to 
Counoise  to  establish  its  acceptance  as 
a  grape  and  the  validity  of  its  name: 

•  Cepages  et  Vignobles  de  France. 
Volume  II.  by  Pierre  Galet.  1990.  pp. 
106-107. 

•  Catalogue  of  Selected  Wine  Grape 
Varieties  and  Clones  Cultivated  in 
France,  published  by  the  French 
Ministry  of  Agriculture.  Fisheries  and 
Food.  1997,  pp.  67  &  216. 

•  Traite  General  de  Viticulture 
Ampelographie,  Volume  11.  by  P.  Viala 
and  V.  Vermoral,  1991,  pp.  78-80. 

•  Guide  to  Wine  Grapes.  Oxford 
University  Press.  1996,  by  )ancis 
Robinson,  p.  61. 

The  first  three  references  are  scientific 
articles  that  discuss  the  grape's  origin, 
cultivation,  and  ampelography  (the 
study  and  classification  of  grapevines) 
The  Guide  to  Wine  Grapes,  intended  for 
liie  general  reader,  discusses  the 
cultivation  of  Counoise  in  the  Rhone 
region  and  notes  that  it  is  "one  of  the 
more  rarefied  ingredients  in  red 
Chateauneuf-du-Pape.  " 

Tablas  Creek  Vineyard  stated  that  it 
imported  the  Counoise  plant  into  the 
USDA  station  in  Geneva.  New  York,  in 
1990.  The  plant  was  declarpd  virus  free 
in  1993  and  shipped  bare-root  to  Tablas 
Creek  Vineyard  in  Paso  Robles. 
California  in  February  1993  The  winery 
multiplied,  grafted  and  started  planting 
Counoise  in  1996. 

The  petitioner  stated  that  the 
Counoise  grape  is  currently  grown  and 
used  in  the  United  States  in 
winemaking.  It  reported  that  in  1999 
and  2)00,  it  shipped  several  orders  for 
Counoise  grafted  vines,  own-root  plants 
and  budwood  to  vineyards  in  California. 
Washington,  and  Arizona.  When  ATF 
contacted  some  of  these  vineyards,  they 
reported  that  the  plants  are  doing  well 
and  that  they  plan  to  produce  wine  from 
the  resulting  grapes. 

In  addition,  the  petitioner  stated  that 
Counoise  has  enormous  commercial 
potential  in  California.  The  variety  is 
easy  to  graft  and  moderately  vigorous.  It 
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is  well  adapted  to  most  California 
regions,  ripening  fairly  late  in  the  cycle, 
after  Grenache  but  before  Mourvedre 
and  Cabernet  Sauvignon.  Tablas  Crt'»^k 
has  had  three  crop>  off  their  3,5  aiTe 
planting  The  winery  reported  that  the 
1998  harvest  had  a  brix  of  2J.B  with  a 
pH  of  3.4.  while  the  1999  harvest  hdii 
a  bri.x  of  26,9  with  a  pH  of  3  4  The 
petitioner  further  stated  that  the  wine  is 
well-colored  and  rich,  with  excellent 
aromatics  and  spice. 

St  Laurfnt  Petition 

Mr  Robin  Partch  of  .Northern 
Vineyards  Winery  in  Stillwater. 
Minnesota,  petitioned  AT?  for  the 
addition  of  the  name  "St   l^urenf  to 
the  list  of  prime  grape  \ariety  names 
approved  for  the  designation  of 
American  wines  St  Laurent  is  a  red 
Vitis  vinifera  grape  originally  from 
France,  but  now  grown  mainly  in 
central  Europe,  especially  Austria. 

The  petitioner  submitted  several 
published  references  to  St  Laurent  as 
evidence  of  its  acceptance  and  name 
validity,  including  the  following; 

•  The  Oxford  Companion  to  Wine 
edition,  edited  bv  lancis  Robinson 
1994.  pp.  83'^840. 

•  Production  of  Grapes  and  Wine  in 
Cool  Climates,  bv  David  lackson  and 
Danny  Schuster.  1994.  pp    l(]5-10h 

•  Vines.  Grapes  and  Wines,  bv  lancis 
Robinson.  1986.  p  221  .\ccording  to 
these  references.  St  Laurent  is  a  deeply 
colored  grape  with  a  thick  skin,  which 
makes  it  disease  resistant  It  buds  early 
and  is  thus  susceptible  to  spring  frosts, 
but  it  also  ripens  earlv 

The  petitioner  offered  the  follow  ing 
evidence  that  the  St  Laurent  grape  is 
grown  and  used  in  the  U.S.  for 
winemaking.  .According  to  the 
petitioner,  one  commercial  grower  in 
Minnesota,  a  member  of  the  Minnesota 
Winegrowers  Cooperative,  planted 
about  '4  an  acre  of  St  Laurent  in  1995 
The  petitioner  has  made  wine  from  the 
1999  crop  and  is  pleased  with  the 
results.  The  grower  reported  that  the 
grape's  disease-resistance  and  tendency 
to  ripen  early  make  it  suitable  for  cooler 
climates  with  a  short  growing  season. 

The  petitioner  reported  that  St 
Laurent  plants  are  also  being  grown  in 
the  collection  of  the  University  of 
Minnesota.  This  was  confirmed  by  Peter 
Hemstad.  a  research  viticulturist  at  the 
University's  Horticulture  Research 
Center,  who  reported  that  he  has  made 
a  good  quality  red  wine  from  the 
University's  grapes  Mr  Hemstad  stated 
that  he  expects  St.  Laurent  to  become 
more  widely  planted  in  the  US  . 
especially  in  cooler  climates.  He  further 
stated  that  he  would  recommend  St. 
Laurent  to  growers  in  cooler  climate 


states  such  as  Minnesota.  Michigan,  and 
New  York. 

\'oticeNo.  915 

Based  on  the  evidence  submitted  by 
the  petitioners.  ATF  published  Notice 
415  on  April  17.  2001,  proposing  to  add 
the  names  "Counoise"  and  "St. 
Laurent  ■  to  tha  iLst  of  approved  names 
in  §4.91.  ATF  received  two  comments 
in  response  to  the  notice.  One  was  from 
the  vineyard  manager  of  the  Viticulture 
and  Enologv  Department  at  the 
University  of  California  at  Davis,  who 
noted  that  Counoise  has  been  in  the 
university's  collections  since  1975.  The 
other  comment,  from  a  Londfjn  wine 
merchant,  discussed  the  marketability  of 
Counoise  and  St.  Laurent  wines  in  the 
export  marke<. 

.•\fter  reviewing  the  evidence  and 
comments.  .^TF  has  decided  that 
sufficient  evidence  has  been  provided  to 
satisfy  the  requirements  under  §4.93. 
AT?  is  therefore  amending  §4.91  to 
include  the  names  'Counoise  "  and  "St. 
Laurent." 

3.  Regulatory  .\nalyses  and  Notices 

Does  tht'  Papenvork  Reduction  Act 
Apply  to  This  Fmai  Rule'' 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
('hapter  35.  and  its  implementing 
regulations.  5  CFR  part  1320.  do  not 
apply  to  this  final  rul^  bef:ause  no 
requirement  to  collect  information  is 
imposed. 

How  Does  the  Regulatory  Flexibility  Act 
Applv  to  This  Final  Rule'' 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
ecnnomu  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  permit  the  use  of  the 
grape  varietal  names  "Counoise"  and 
"St.  Laurent     No  negative  impact  on 
small  entities  is  expected.  No  new 
requirements  are  proposed. 
.\ccordinglv.  a  regulatory  flexibility 
analysis  is  not  required. 

Is  This  a  Significant  Reguhtorv  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory- 
action  as  defined  by  Executive  Order 
12866  Therefore,  a  regulatory 
assessment  is  not  required 

4.  Drafting  Information 

The  principal  author  of  this  document 
is  lennifer  Berrv.  Regulations  Division, 
Bureau  of  .\lcohul,  Tcjbacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspections, 


Imports.  Labeling.  Packaging  and 
containers,  Wine. 


Authority  and  Issuance 

Accordingly.  27  CFR  part  4.  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

.\uthority:  27  T  S  C;  20n 

Par.  2.  Section  4.91  is  amended  by 
republishing  the  introductory  text  and 
adding  the  names  "Counoise"  and  "St. 
Laurent.  "  in  alphabetical  order,  to  the 
list  of  prime  grape  names,  to  read  as 
follows: 

§  4.91     List  of  approved  prime  names. 

The  following  grape  variety  names 
have  been  approved  by  the  Director  for 
use  as  type  designations  for  American 
wines.  When  more  than  one  name  may 
be  used  to  identify  a  single  variety  of 
grape,  the  synonym  is  shown  in 
parentheses  following  the  prime  name. 
Grape  variety  names  may  appear  on 
labels  of  wine  in  upper  or  in  lower  case, 
and  mav  be  spelled  with  or  without  the 
hyphens  or  diacritic  marks  indicated  in 
the  following  list. 
***** 

Counoise 

***** 

St  Laurent 


lulv  11.  20U1 
Bradley  A.  Buckles, 

Director. 

.•\pproved;  .August  23.  2001. 
Timothy  E,  Skud, 

Acting  Deputy  Assistant  Secretary 

I  Regulator^' .  Tariffs-  Trade  Enforcement!. 

[PR  Doc.  01-24053  Filed  9-26-01;  8:45  ami 

BILUNG  CODE  M10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  110  and  165 

[CGD01-01-162] 

RIN  2115-AA84,  2115-AA97,  and  2115- 
AA98 

Anchorages,  Regulated  Navigation 
Areas,  Safety  and  Security  Zones; 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  three  temporary  Regulated 
Navigation  Areas  (RNAs)  and  one 
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temporan'  Anchorage  Ground  for 
certain  vessels  over  ,300  gross  tons 
operating  within  the  Boston  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone.  This  action  is  necessary  to  ensure 
public  safety  and  prevent  sabotage  or 
terrorist  acts.  The  rule  will  regulate  the 
circumstances  under  which  certain 
vessels  may  enter,  transit  or  operate 
within  Boston  Harbor.  Salem  Harbor 
and  Weymouth  Fore  River  Channel  and 
establish  a  temporary  Massachusetts 
Bay  Anchorage  Ground  for  certain 
vessels  awaiting  the  Captain  of  the 
Port's  permission  to  enter  the  Regulated 
Navigation  Areas.  This  nde  also 
establishes  five  safety  and  securitv 
zones  excluding  all  vessels  from 
waterfront  facilities  and  other  areas 
within  the  Captain  of  the  Port  Zone  at 
high  risk  from  sabotage  and  terrorist 
acts. 

DATES:  This  rule  is  effective  from 
September  18,  2001  until  March  16, 
2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston.  455  Commercial  Street. 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Dave  Sherry. 
Marine  Safety  Office  Boston.  Waterways 
Management  Division,  ai  [617)  223- 
3000. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NTRM.  On 
September  11.  2001.  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston.  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  This  rulemaking  is  urgently 
required  to  prevent  future  terrorist 
strikes  within  and  adjacent  to  waters 
within  the  Boston  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone.  The 
delay  inherent  in  the  NPRM  process  is 
contrary  to  the  public  interest  insofar  as 
it  may  render  individuals,  vessels  and 
facilities  within  and  adjacent  to  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  vulnerable  to 


subversive  activity,  sabotage  nr  terrorist 
attack. 

Under  5  U  S.C   553(d)(3).  the  Coast 
CJuard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  public, ation  in  the  Federal 
Register.  The  measures  contempUtcii  b\ 
the  rule  are  intended  to  prevent  future 
terrorist  attack  against  individuals, 
vessels  and  waterfront  fanhtie,';  within 
or  adjacent  to  the  Boston  MaruT' 
Inspection  Zone  and  Captain  of  the  Fort 
Zone  Immediate  action  is  required  to 
accomplish  these  objectives.  Any  delay 
in  the  effective  date  of  this  rule  is 
impracticable  and  (  ontrary  to  the  public 
interest 

Background  and  Purpose 

On  September  1 1 .  2001.  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance  \'essels  operating  within 
the  Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  present 
possible  targets  of  terrorist  attack  or 
platforms  from  which  terrorist  attacks 
may  be  launched  upon  other  vessels. 
waterfront  facilitips  and  adjacent 
population  centers  The  Coast  Guard  has 
established  a  temporary  anchorage 
ground  on  Massachusetts  Bay  and 
Regulated  Navigation  .Arpas  within  the 
waters  of  Boston  Harbor,  Salem  Harbor 
and  Weymouth  Fore  River  Channel,  as 
part  of  a  comprehensive,  port  security 
regime  designed  to  safeguard  human 
life,  vessels  and  waterfront  facilities 
from  sabotage  or  terrorist  acts  The 
Captain  of  the  Port  will  determine  the 
threat  posed  by  and  to  affected  \essels 
before  they  are  allowed  to  enter  the 
Regulated  Navigation  Areas  and  may 
establish  conditions  under  which  they 
are  allowed  to  enter  transit  or  operate 
within  those  areas.  Prior  to  the 
determination  of  whether  and  under 
what  conditions  a  vessel  ma\  enter, 
transit  or  operate  within  the  Regulated 
Navigation  Areas,  vessels  may  be 
directed  by  the  Captain  of  the  Port  to 
temporarily  anchor  in  the  temporary 
anchorage  area  established  m 
Massachusetts  Bay   In  addition,  the 
Coast  Guard  has  established  five  (5) 
safety  and  security  zones  having 
identical  boundaries,  which  restrict 
entr\-  into  or  movement  within  portions 
of  Boston  Inner  Harbor,  Salem  Harbor 
and  Plymouth  Bav 

Regulated  Navigation  Area  and 
Anchorage  Area 

The  rule  establishes  three  Regulated 
Navigation  Areas  (RNAs)  comprised  of 
the  waters  within  Boston  Inner  Harbor. 
Salem  Inner  Harbor  and  the  Wevmouth 


Fore  River  Channel,  respectively. 
Towing  vessels,  tankers,  tug  and  barge 
combinations,  research  vessels, 
container,  dry  bulk  ships  and  passenger 
ships  over  300  gross  tons  are  required  to 
obtain  authorization  from  the  Captain  of 
the  Port  before  entering  any  of  these 
RNAs.  The  rule  does  not  apply  to 
commuter  ferries,  recreational  boats  or 
commercial  fishing  vessels. 

In  order  to  obtain  authorization,  a 
vessel  subject  to  this  rule  is  required  to 
submit  a  "Notice  of  Arrival" 
information  sheet  and  its  crew  list  to 
Coast  Guard  Marine  Safety  Office 
Boston  at  least  24  hours  in  advance  of 
its  intended  entr\'  into  an  RNA.  In 
addition,  it  will  be  required  to  undergo 
an  inspection  to  the  satisfaction  of  the 
Captain  of  the  Port.  Vessels  awaiting 
Captain  of  the  Port  inspection  or 
authorization  will  be  directed  to  anchor 
in  the  Massachusetts  Bay  Anchorage 
Grounds  established  by  this  rule. 
Vessels  to  which  this  rule  is  applicable 
must  also  receive  approval  prior  to 
leaving  the  port.  Vessels  will  be 
required  to  notify  the  Captain  of  the  Port 
of  any  changes  in  crew  while  in  Port 
prior  to  receiving  authorization  to 
depart  any  of  the  Regulated  Navigation 
Areas. 

The  Captain  of  the  Port  may  authorize 
a  vessel  subject  to  this  rule  to  enter  an 
RNA  under  such  circumstances  and 
conditions  as  he  deems  appropriate  to 
minimize  the  threat  of  injury  to  the 
vessel,  the  port,  waterfront  facilities  or 
adjacent  population  centers  resulting 
from  sabotage  or  terrorist  acts  launched 
against  or  from  the  vessel. 

Violations  of  the  RNA  regulations  are 
punishable  by  civil  penalties  (not  to 
exceed  $25,000  per  violation),  criminal 
penalties  (imprisonment  for  not  more 
than  6  years  and  a  fine  of  not  more  than 
$250,000)  and  in  rem  liability  against 
the  offending  vessel. 

Safety  and  Securit>  Zones 

Thr  njle  also  establishes  five  distinct 
safety  and  security  zones  having 
identical  boundaries  Four  of  these 
zones  are  being  established  by  reference 
to  a  radius  around  a  particuUr 
coordinate  or  easily  identifiable 
landmark.  One  zone  is  being  established 
by  reference  to  readily  identifiable 
boundaries.  All  of  the  zones  are  being 
established  in  order  to  protect  the 
wdterfmnt  facilities,  terminals,  power 
plants,  as  well  as  pe^rsons  and  vessels 
from  subversive  or  terrorist  acts. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port 
Each  person  or  vessel  in  a  safety  and 
securitv  zone  shall  obey  anv  direction  or 
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order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Pon  inav  take  possession 
and  control  of  any  vessel  in  a  safetv  and 
security  zone  and/ or  remove  any 
person,  vessel,  article  or  thing  from  a 
securitv  zone.  \o  person  mav  board. 
take  or  place  any  article  or  thing  on 
board  anv  vessel  or  waterfront  facility  in 
a  securitv  zone  without  permission  of 
the  Captain  nf  the  Port, 

.■\nv  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by, 
among  others,  civil  penalties  (not  to 
e.xceed  S25.000  per  violation,  where 
each  dav  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties  - 
(imprisonment  for  not  more  than  10 
vears  and  a  fine  of  not  more  than 
SlOO.OOOj.  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Regulatory  Evaluation 

While  this  rule  may  be  later 
determined  to  be  a  significant  regulatory 
ac;tion  under  section  3(f]  of  Executive 
Order  12866.  requiring  further  analysis 
of  potential  costs  and  benefits  under 
section  6(a)i3)  of  that  order,  immediate 
implementation  'if  this  rule  is  necessary 
to  ensure  the  safety  and  security  of  the 
Port  and.  as  such,  must  be  made  without 
the  requisite,  prior  administrative 
finding.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order  It  may.  or  mav  not.  be  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOTJ  (44  FR  11040: 
Fehruarv  26.  1979).  However,  the  sizes 
of  the  zones  are  the  minimum  necessary 
to  provide  adequate  protection  for  the 
public,  vessels,  and  vessel  crews.  Any 
vessels  seeking  entr\'  into  or  movement 
within  the  safety  and  security  zones 
must  request  permission  froiti  the 
Captain  of  the  Pf,rt  or  his  authorized 
patrol  repre.^entatne  .■\n_\'  hardships 
experienced  by  persons  or  vessels  are 
considered  minima!  compared  to  the 
national  int-Ti'st  in  protecting  the 
public,  \essels.  and  vessel  crews  from 
the  further  devastating  consequences  of 
the  aforementioned  acts  of  terrorism, 
and  from  potential  future  sabotage  or 
other  subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

I  nder  the  Regulatory  Flexibility  Act 
15  L  .S.C  601  et  seq.].  the  Coast  Guard 
has  not  yet  determined  whether  this 

proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 

small  entities"  comprises  small 
businesses  and  not-for-profit 
organizations  that  ar^'  independi'ntly 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 


governmental  jurisdictions  with 
populations  of  less  than  .50.000  The 
Coast  Guard  is  not  presentlv  able  to 
certify  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 . 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  given  the  continued  risk  and 
potential  damage  to  the  national 
security  interests  of  the  United  States,  in 
addition  to  the  need  to  protect  and 
safeguard  innocent  civilians  within  and 
near  the  port,  it  is  necesseiry  to 
implement  this  regulation  before  said 
analysis  may  be  fully  accomplished. 
Maritime  advisories  will  be  initiated  b\ 
normal  methods  and  means  and  w  ill  be 
widely  available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L  104-1211. 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant 
(junior  grade)  Dave  Sherrv.  Marine 
Safety  Office  Boston,  at  (617)  223-3000. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  if  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247J. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  gu\  ernments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Ac:t 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  .\ct  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SI 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks.  This  rule  is  not 
an  economically  significant  rule  ai>d 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affef:t  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
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does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  1321 1, 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  A 
"Categorical  Exclusion  Determmation  " 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFRPart  110 
Anchorage  Grounds. 

33  CFR  Part  1 65 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  1 10  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1   The  authority  citation  for  part  110 
continues  to  read  as  follows 

Authority:  ?3  U.S.C.  471,  1221  through 
1236,  2030'.  2035.  2071:  49  CFR  1  46  diid  33 
CFR  1.05-l(g) 

2.  Add  temporary  §  110,T01-lb2  to 
read  as  follows: 

§  1 10.T01-162    Anchorage  Grounds: 
Massachusetts  Bay, 

(a)  Anchorage  grounds.  The  waters  of 
Massachusetts  Bay  enclosed  by  a  line 
beginning  at  position  42"30'00"N, 
070=32'00"W  and  running  east  to 
position  42  =  30'00'7si,  070=25'00"W: 
thence  running  south  to  position 
42°23'00'7s!.  070=25'00"W:  thence 
running  west  to  position  42"23'00'?si, 
070  32'00''  and  thence  running  north 
back  to  the  beginning  position. 

(b)  Effective  dates  This  regulation  is 
effective  from  September  18,  2001  until 
March  16,  2002 

(c)  Regulations.  (1)  The  Massachusetts 
Bay  Anchorage  Grounds  are  reserved  for 
vessels  over  300  gross  tons  which  have 
been  directed  to  the  anchorage  grounds 
while  awaiting  the  Captain  of  the  Port's 
authorization  to  enter  Regulated 
Navigation  Areas  comprised  of  the 
waters  within  Boston  Ihner  Harbor, 
Salem  Inner  Harbor  or  Weymouth  Fore 
River  Channel, 

(2)  Vessels  anchored  in  this  area  shall 
move  promptly  upon  notification  by  the 
Captain  of  the  Port. 


(3)  When  directed  to  enter  the 
anchorage  by  the  C-aptain  of  the  Purl. 
■•/essels  shall  do  so  at  safe  speed  in 
accordance  with  the  applicable 
navigation  rules, 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3  The  authoritv  citation  for  part  165 
continues  to  read  as  follows: 

.Authority:  33  L.S.C  1231;  50  U.S,C,  191, 
33  CFR  1  O's-Kg),  6,04-1,  6,04-6.  160,5;  49 

CFR  1  46 

4  Add  temporary  «?  165,T01-162  to 
read  as  foUcjws: 

§165.T01-162     Regulated  Navigation  Area 
Boston  Marine  Inspection  Zone  and  Captain 
ot  the  Port  Zone, 

(aj  Retiulated  navinnti'm  (in  a   The 
following  waters  VMthin  thf-  bmindaries 
of  the  Boston  Marine  Inspection  Zone 
and  Ciaptain  of  the  Port  Zone  are 
established  as  Regulated  Navigation 
Areas: 

(1)  Regulated  Savmntiii!}  .\rt'>i  .\   .\\\ 
waters  of  the  Boston  Innt'r  Harbor, 
including  the  Mystu  Ri\-er.  Chelsea 
River,  and  Reser\ed  Channel  west  of  a 
line  running  from  Deer  Island  Light  at 
position  42  20'-25"N.  070'57'-15"\V  to 
Long  Island  at  position  42  19'-48"N. 
070"57'-15"W.  and  west  of  the  Long 
Island  Bridge,  running  from  Lnns  Island 
to  Moon  Head 

(2)  Regulated  Savie'it'cn  Area  B    \li 
waters  of  the  Salem  Inner  Harb(jr 
southwest  of  a  line  running  from 
Juniper  Point  at  position  42  32'-02"N 
070"51  -.52"  W  and  Fluen  Point  at 
position  42  3T-16'TM.  070'51'-12'^V. 

(3)  Regulated  Savidatinn  An^a  ('  .Ml 
waters  of  the  Wtn'mouth  Votp  Rn  it 
Channel.  Hingham  Ba\  and  Hull  Hav. 
south  of  a  line  running  frimi  Windmill 
Point  at  position  42  18-14"N.  070-55'- 
19"  to  Peddr)cks  Island  at  position 

42  18'-10'?s,  070  55'-38^V  and  a  east 
of  a  line  running  across  West  Gut  from 
West  Head  at  position  42  17'-13"N, 
070-5H'-55"\V  and  Nut  Island  at 
position  42'16'-48"N,  070°57'-15'W. 

(b)  Applirat)ilitv.  This  section  applies 
to  all  towing  \essels  tankers,  tug  and 
barge  c  ombinations.  rnsearch  vessels. 
container  and  drv  bulk  vessels,  and 
passenger  ships  (n  er  300  gross  tons,  it 
does  not  apph  to  c nmmuter  boats, 
recreational  boats  or  commercial  fishing 
vessels. 

(c)  Effective  dates  This  section  is 
effective  from  September  18,  2001  until 
March  16.  2002. 

(d)  Regulations.  (1)  Any  vessel 
intending  to  enter,  transit  or  operate 
within  the  Regulatfd  Na\igation  Areas 
is  required  to  submit  its  crew  list  and  a 

"Notice  of  Arrival"  information  sheet  to 


the  Captain  nf  th»"  Port  at  Coast  Guard 
Mann'  ^  if'  i\  ( jffice  Boston  no  less  than 
24  h    ;irv  in  advance  of  the  vessel's 
intended  port  call.  "Notice  of  Arrival" 
information  sheets  may  be  obtained 
from  Marine  Safety  Office  Boston, 
Requests  for  and  submission  of  forms 
may  be  made  via  facsimile  machine 
number  (617)223-3032, 

(2)  Any  vessel  intending  to  transit, 
operate  within,  or  leave  the  Regulated 
Navigation  Areas  is  required  to  submit 

a  notification  of  any  change  of  crew  that 
occurred  while  in  port,  if  any.  including 
a  list  of  old  and  new  crew  members,  and 
the  names,  nationality,  and  passport 
numbers  of  any  crew  who  have  left  the 
vessel, 

(3)  Vessels  must  be  inspected  to  the 
satisfaction  of  the  United  States  Coast 
Guard  and  obtain  authorization  from  the 
Captain  of  the  Port  before  entering  the 
Regulated  Navigation  Areas, 

(4)  Vessels  awaiting  inspection  or 
Captain  of  the  Port  authorization  to 
enter  Regulated  Navigation  Areas  will 
anchor  in  the  Massachusetts  Bay 
Anchorage  Ground. 

5.  Add  temporary  =165.701-171  to 
read  as  follows: 

§165  T01-171     Satety  and  Security  Zones 
Boston  Marine  Inspection  Zone  and  CapXPiir 
of  the  Port  Zone 

(a)  Safety  and  security  zones    The 
following  are  established  as  safety  and 
security  zones: 

(1)  All  waters  of  the  Mystic  River 
within  a  five  hundred  (500)  yard  radius 

f  the  Distrigas  terminal  pier  in  Everett. 
,MA, 

(2)  All  waters  of  Boston  Harbor, 
including  the  Reserved  Channel,  west  of 
a  line  connecting  the  vSoutheastem  tip  of 
the  North  Jetty  and  the  Northeastern 
corner  of  the  PaulW.  Conley  Marine 
Terminal  pier 

(3)  All  waters  of  Boston  Inner  Harbor 
within  a  two  hundred  (200)  yard  radius 
of  Pier  2  at  the  Coast  Guard  Integrated 
Support  Command  Boston.  Boston.  MA 

(4)  All  waters  of  Plymouth  Bay  within 
a  five  hundred  (500)  yard  radius  of  the 
cooling  water  discharge  canal  at  the 
Pilgrim  Nuclear  Power  Plant.  Plvmouth. 
MA, 

(5)  All  waters  of  Salem  Harbor  within 
a  five  hundred  (500)  yard  radius  of  the 
PG  &  E  U.S,  Generating  power  plant  pier 
in  Salem.  MA, 

(b)  Effective  dates.  This  section  is 
effective  from  September  18,  2001  until 
March  16.  200^ 

(c)  RegulatioiTS.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
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designated  on-srenf-patri)!  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  I'pon  being 
hailed  hv  a  U.  S.  Coast  Guard  vessel  by 
siren,  raditj,  flashing  liaht.  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  September  18,  2001. 
Ci.N.  Nacrara. 

Hi  tir  Admiral.  I'.S.  Coast  Guard.  District 
Commander. 
FR  0".    ni-:42ir>  Filed  9-26-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Parties 

[CGDO9-01-125] 
RIN2115-AA97 

Security  Zone;  Lake  Ontario. 
Rochester,  New  York 

agency:  Ci.dst  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
•establishing  a  temporary  security  zone 
*>ncompassinu  the  navigable  waters  of 
Lake  Ontario  in  the  vicinity  of  the  Ginna 
nut  lear  power  plant.  This  security  zone 
IS  necessarv  to  prevent  damage  to  this 
nuclear  pn\v>'r  plant  Unauthorized 
entr\'  into  thi-  -.''c  urity  zone  is 
prohibited 

DATES:  This  rule  is  effective  from 
September  12,  2001.  through  June  15, 
2002. 

ADDRESSES:  Comments  and  material 

received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-01-125  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safftv  Office  Buffalo.  1 
Fuhrmann  Blvd  ,  Buffalo.  New  York 
14203  between  8  am  and  4  p.m.. 
Mondav  throut^h  Fridav  t^xcept  Federal 
holidays 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  David  Flahert\.  I    s.  (^odst 
Guard  Marine  Safetv  Offic,"  Buffalo, 
(716)843-9574 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPR.M)  for  this 
regulation   Under  5  U  S  f ".   5.53(b){B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and.  under 
5  U  S.C.  5.5.3(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 


dj\  s  after  publication  in  the  Federal 
Register  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporarv  final 
rule  that  would  be  effecti\e  before  the 
necessary  date.  Publication  of  a  notice 
of  proposed  rulemaking  and  delay  of 
effective  date  would  be  contrarv  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property. 

Background  and  Purpose 

This  temporary  security  zone  is 
necessar\'  to  ensure  the  security  of  the 
Ginna  nuclear  power  plant,  as  a  result 
of  the  terrorist  attacks  on  the  I  nited 
States  on  September  11,  2001   This 
security  zone  consists  of  all  navigable 
waters  of  Lake  Ontario  within  a  line 
from  43M6.9'  N,  77°18.9'  \V ;  noith  to 
43^7.5'  N,  77°18.9'  W:  east  to  43°17.5' 
N.  77°18.3'  W:  south  to  43"16.7'  N. 
77°18.3'  VV:  back  to  the  starting  point 
43"16.9'  N,  77°18.9'  \V.  (N.^D  83).  Entrv 
into,  transit  through  or  anchoring  w  ithin 
this  security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Buffalo  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  mav  be  contacted  via 
VHF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT! 
(44  FR  11040.  February  26.  1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentlv 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

The  Coast  Guard  certifies  under  5 
LLS.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
■^larine  Safety  Office  Buffalo  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  AgricuUure 
Reguiatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsi\eness  to  small  business.  If  vou 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REC;-FAIR  (1-888-734-3247) 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U  S  C   3501- 
3520), 

Federali.sm 

A  rule  has  implicatiims  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  d  les  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use,  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
Si 00.000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
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Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 

in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protec  tion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  b?t\veen  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator\'  action' 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator)'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not/equire  a  Statement  of  Energy 
Effects  under  Executive  Order  13211, 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1 . 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 


requirements.  Security  measurt's. 
Waterways 

For  the  reasons  set  out  m  tfn 
preamble,  the  Coast  Guard  .iiiifods  33 
CFR  part  1B5  as  follows 

1  The  authority  citation  for  part  165 
(  ontinues  to  read  as  follows: 

Authority:  33  L'.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5:  49 

CFR  1  4ft 

2  A  new  temporary  §  165.T09-101  is 
added  to  read  as  follows: 

§  165.T09-101     Security  Zone:  Lake 
Ontario.  Rochester.  NY. 

(a)  Location  The  following  area  is  a 
temporary  security  zone:  all  navigable 
waters  of  Lake  Ontario  within  a  line 
from  43  16,9' N.  77  18,9' W:  north  to 
43'17.5'N.  77  18  9' W:  east  to  43^*17.5' 
N,  77=18.3' W;  south  to  43  16.7' N, 
77°18.3'  W;  back  to  the  starting  point 
43=16,9'  N,  77^18. 9'  W,  (NAD  83). 

(b)  Effective  time  and  date  This 
section  is  effective  from  September  12, 
2001.  through  lune  15.  2002. 

(c)  Regulations  In  accordance  with 
the  genera!  regulations  in  *^  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Buffalo, 
or  the  designated  Patrol  Commander 
The  designated  Patrol  Commander  on 
scene  mav  be  cnntac  ted  nn  \'HF-FM 
Channel  16 

Dated:  September  12,  2001. 
S.  D  Hardy, 

Captain.  i'.S.  Coast  Guard,  Captain  of  the 

Port  Buffalo. 

;FKDo(    (11-24241  Filed  9-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD09-01-124] 

RIN211&-AA97 

Security  Zone;  Lake  Ontario,  Oswego. 
NY 

AGENCY:  Coast  Guard  DOT 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary'  security  zone 
encompassing  the  navigable  waters  of 
Lake  Ontario  in  the  vicinity  of  the  Nine 
Mile  Point  and  James  A.  Fitzpatrick 
nuclear  power  plants  This  security 
zone  IS  necessary  tu  pre\ent  damage  to 
these  nuclear  power  plants 
Unauthorized  entrv  into  this  security 
zone  is  prohibited 


DATES:  This  rule  is  effective  trom 
Septenilier  12.  2001.  through  June  15, 
2002. 

ADDRESSES:  Comments  and  material 
recLi\  ea  trom  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-01-124  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Buffalo,  1 
Fuhrmann  Blvd.,  Buffalo,  New  York 
14203  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Davia  i  jd!iir.>.  .    ^.  Coast 
Guard  Marine  Safety  Office  Buffalo. 

(71tV  h4'<^-M"~4 

SUPPLEMENTARY  INFORMATION. 

Regulatory  Intormation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  and.  under 
5  use  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Regtster  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporary  final 
rule  that  would  be  effective  before  the 
necessar>'  date.  Publication  of  a  notice 
of  proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  bec:ause  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
propert\ 

Background  and  Purpose 

A  temporary  security  zone  is 
necessarj'  to  ensure  the  security  of  the 
Nine  Mile  Point  and  James  A 
Fitzpatrick  nuclear  power  plants  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  on  September  11.  2001. 
The  security  zone  consists  of  all 
navigable  waters  of  Lake  Ontario  within 
a  line  from  43^30.8'  N,  76°25.7'  W:  north 
to  43°31.2'  N,  76°25.7'  W;  east-northeast 
to  43°31.6'  N,  76°24.9'  W;  east  to 
43°31.8'  N,  76=^23.2'  W;  south  to  43°31.5' 
N.  76°23.2'  W.  (NAD  83).  Entry  into, 
transit  through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Buffalo  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  may  be  contacted  via 
VHF  }  M  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory- 
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Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FK  11040.  Februarv  26.  1979). 

Small  Entities 

L'nder  th*--  Regulator)  Flexibility  Act 
15  L"  S.C.  601-612).  we  have  considered 
whether  this  rul>>  would  have  a 
significant  ♦economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses   not-for-profit 
nrganizatinns  that  ar»'  ind'^pendently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  lurisdirtidn-  with 
populations  of  less  than  SO.OOO 

The  Coast  Guard  certifies  under  .5 
i:  S.C,  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  f^ntities. 

Assistance  for  Small  Entities 

L'nder  si^ctinn  _'l  1(aj  of  the  Small 
Business  Rfgulatorv  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  busin>='-;s.  organization,  or 
aovernmentai  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Nlarine  Safetv  Office  Buffalo  (see 
ADDRESSES) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatf)rv  Fairness  Boards  The 
Ombudsman  evaluates  these  actions 
annualK  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actKsns  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-714-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 

Reduction  Art  of  1995  '44  L'.S.C.  3501- 
3520J 

Federalism  ' 

.■\  rule  has  implications  for  federalism 
under  Executive  Order  l,n 32, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 


wou^d  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

llnfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  f)f 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  m  the 
aggregate,  or  by  the  private  sector  of 
5100,000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.xecutive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  rfdnre  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  doeb  not  ha\e  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  f^oordination 
with  Indian  Tribal  Governments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  havi'  analvzed  this  rule  under 
Executive  Order  13211.  Actirms 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1. 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

1,  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

.Authority:  :i3  I  ,S.C.  12,31:  50  I   S.C.  191. 
H  CFR  l,l)5-l(g).  6.04-1.  h. 04-6.  160.,t;  49 

c;fr  1,46, 

2   A  new  temporary  §  165.T09-999  is 
added  to  read  as  follows: 

§165.109-999    Security  Zone;  Lake 
Ontario.  Oswego,  NY. 

(a)  Location.  The  following  area  is  a 
temporary  security  zone:  all  waters  of 
Lake  Ontario  within  a  line  from  43'30.8' 
N,  76  25,7' W;  north  to  43  31.2' N. 
76=25.7' W;  east-northeast  to  43=31.6' N. 
76=24.9'  W:  east  to  43-31.8'  N,  76=23.2' 
W;  south  to  43  =  31.5'  N.  76=23.2' 
W.(NAD  83) 

(b)  Effective  time  and  dotes.  This 
section  is  effective  from  September  12. 
2001,  through  lune  15.  2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Buffalo, 
or  the  designated  Patrol  Commander. 
The  designated  Patrol  Commander  on 
scene  may  be  contacted  on  VHF-FM 
Channel  16. 

UatPd:  .September  12,  2001 
S.  D.  Hardy, 

Captain.  I '  S  Coast  (iiiard. Captain  ot  tht-  Port 

Buffalo. 

[FR  Uoi    01-24237  Filed  9-26-01:  8:43  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Charleston-01-097] 
RIN2115-AA97 

Security  Zones;  Port  of  Charleston,  SC 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporarv'  moving 
security  zone  100  yards  around  all  tank 
vessels,  passenger  vessels  and  military 
pre-positioned  ships  entering  or 
departing  the  Port  of  Charleston.  We  are 
also  establishing  temporary  fixed 
security  zones  100  yards  around  all  tank 
vessels,  passenger  vessels  and  military 
pre-positioned  ships  when  these  vessels 
are  moored  in  the  Port  of  Charleston 
These  security  zones  are  needed  for 
national  security  reasons  to  protect  the 
public  and  ports  from  potential 
subversive  acts.  Entry  into  these  zones 
is  prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Charleston.  South  Carolina  or  his 
designated  representative. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Charleston  1-0971  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Charleston.  196 
Tradd  Street  .Charleston.  SC.  29401 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays 
DATES:  This  regulation  is  effective  from 
4  a.m.  on  September  14.  2001  through 
11:59  p.m.  on  October  l.=5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
lames  V.  Mahney,  Coast  Guard  Marine 
Safety  Office  Charleston,  at  (843)  724- 
7686' 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cau.se  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
protect  the  public,  ports  and  waterways 
of  the  United  States.  The  Coast  Guard 
will  issue  a  broadcast  notice  to  mariners 
and  place  Coast  Guard  vessels  in  the 
vicinity  of  these  zones  to  advise 
mariners  of  the  restriction. 

For  the  same  reasons,  under  5  US  C. 
553(d)(3).  the  Coast  Guard  finds  that 


good  cause  exists  for  making  this  rule 
effective  less  than  30  day;  after 
publication  in  the  Federal  Register 

Background  and  Purpose 

Based  on  the  Septemb+^r  11.  2001, 
terrorist  attacks  on  the  World  Trade 
C;enter  buildings  in  New  York  and  the 
Pentagon  m  Arlington.  \'irginia.  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximit\'  to  \hf  Port  of 
Charleston.  South  Carolina,  against  tank 
vessels,  cruise  ships  and  military  pro- 
positioned vessels  entering,  departing 
and  moored  within  this  port   There  is  a 
risk  that  subversive  activit\  i  fiuld  be 
launched  by  vessels  or  persons  m  close 
proximity  to  the  Port  of  Charleston, 
South  Carolina  against  tank  vessels, 
cruise  ships  and  military  pre-positioned 
vessels  entering,  departing  and  moored 
within  these  ports.  Military  pre- 
positioned  ships  are  US  fommercial 
ships  on  long-term  charter  to  the 
Military  Sealift  Command  They  are 
utilized  to  transport  militarv'  equipment 
and  cargo.  There  will  be  Coa^t  ( iii.ini 
and  local  police  department  patrui 
vessels  on  scene  to  monitor  traffic 
through  these  areas  Fntrv  into  these 
securit\  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port.  Charleston,  Smith  flarcilir.a 

Regulatory  Evaluation 

This  rule  is  not  a  «ignifir  ant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  Reuulaton,- 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  see  tion  6(a)(3)  of  that 
order  The  Offue  of  Management  and 
Budget  has  not  re\  leweii  ii  under  that 
order  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  (if  Transportation  (DOT) 
(44  FR  1 1040:  Februarv  26.  1979). 

Small  Entities 

Under  the  Reguiaturv  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  signifir  ant  economic  effe(  t  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  rnvned  .imi 
operated  and  are  not  dominant  iii  their 
fields,  and  governmental  |urisdictions 
with  populations  fif  less  than  50,000 

The  Coast  Guard  certifies  under  5 
use  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allnuer! 
to  enter  on  a  case  by  case  basis  with  thr 
authorization  of  the  Captain  of  the  I'ti 


.\ssistan(  e  for  Small  Kntities 

I  nder  section  Zl  JUJ  ol  Uie  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  H 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  rnntart  the  person  lifted  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's  <■ 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
HH8-REG-FAIR  (1-888-734-3247). 

( ollfdion  ol  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

.^  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
impliratinns  for  federalism 

Unfunded -Mandates  Rclorm  \(  i 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatorv'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
ii;>:r.H;iti      i  hv  the  private  sector  of 
Sioi), 0(1(1, ouu  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Fri)}>er1v 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
f  vder  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 
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Civil  Justice  Reform 

This  rule  meets  apphcdble  standards 
in  sections  Mdi  and  Mb)  [2]  of  Executive 
Order  12988.  Civil  lustire  Reform,  to 
minimize  litigation,  eliminate 
ambiguit\-.  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1.  paragraph 
34(g)  of  Commandant  Instruction 
M16475  ID.  this  rule  is  categorically 
excluded  from  further  environmental 
documentation 

Protection  of  Children  ' 

We  have  anah'zed  this  rul>^  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risk.s.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  mav 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 

implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
'with  Indian  Tribal  Governments, 
betause  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  betwt'en  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distnbution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  (Jrdnr 
12866  and  is  not  likelv  to  have  a 
significant  adverse  effect  on  the  supplv. 
distribution,  or  use  of  energy  It  has  not 
been  designated  bv  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211  | 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways  | 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amend-.  ,i.i 
CFR  part  165,  as  follows: 


PART1 65— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160  5  4q 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-097  is 
added  to  read  as  follows: 

§165.707-097    Security  Zone;  Port  of 
Charleston.  South  Carolina. 

>dj  HPiiuLitriJ  uff-a  Temporary  moving 
security  zones  are  established  100  yards 
around  all  tank  vessels,  passenger 
vessels  and  militarv  pre-positioned 
ships  during  transits  entering  or 
departing  the  port  of  Charleston,  South 
Carolina.  Temporary'  fixed  security 
zones  are  established  100  vards  around 
all  tank  vessels,  passenger  vessels  and 
military  pre-positioned  ships  docked  in 
the  Port  of  Charleston,  South  Carolina 

(b)  Regulations  In  accf^rdance  with 
the  general  regulations  in  *^  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authtirized  by  the 
Captain  of  the  Port,  or  a  Cf)ast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  nntifv  the  public  via  Marine 
Safetv  Radio  Broadcast  on  VHF  Marine 
Band  Radio.  Channel  13  and  16  (157,1 
MHz)  of  all  active  security  zones  in  port 
by  identifying  the  names  of  the  vessels 
around  which  thev  are  centered. 

(c)  Dates  This  section  becomes 
effective  at  4  a.m.  on  September  14. 
2001  and  will  terminate  at  11:59  p  m.  on 
October  15.  2001, 

Dated:  September  13.  2001. 
G.  W.  Merrick. 

Captain,  U.  S.  Coast  Guard.  Captain  of  the 

Port 

!FR  Do(    01-24238  Filed  9-26-01:  H  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-128] 
RIN2115-AA97 

Security  Zone:  Saint  Lawrence  River, 
Massena,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 

establishing  a  temporary  security  zone 
encompassing  I  nited  States  navigable 
waters  of  the  St   Lawrence  River  in  the 
vicinity  of  the  Moses-Saunders  Power 
Dam.  The  security  zone  is  necessary  to 


prevent  damage  to  the  dam. 

Unauthorized  entry  into  this  security 

zone  is  prohibited. 

DATES:  This  rule  is  effective  from 

September  12,  2001.  through  June  15. 

2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  1CGD09-01-128I  and  are 
available  for  inspection  or  copying  at 
the  U.S.  Coast  Guard  Marine  Safety 
Office  Buffalo,  1  Furhmann  Blvd., 
Buffalo,  New  York  14203,  between  8 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  David  Flaherty.  U.  S.  Coast 
Guard  Marine  Safetv  Office  Buffalo. 
(716)843-9574. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  Coast  Guard  for  good 
cause  finds  that,  under  5  U.S.C. 
553(b)(B)  and  (d)(3).  notice  and  public 
comment  on  the  rule  before  the  effective 
date  of  the  rule  and  advance  publication 
are  impracticable  and  contrary  to  public 
interest.  Immediate  action  is  necessary' 
to  ensure  the  safety  of  life,  property,  the 
environment,  as  well  as  safe  passage  for 
vessels  transiting  this  area.  The  conduct 
of  notice  and  comment  rulemaking 
proceedings  and  compliance  with 
advance  notice  requirements  present 
significant  public  safety  concerns  that 
outweigh  the  public  interest  in 
compliance  with  these  provisions. 
Public  rulemaking  proceedings  and 
advance  publication  could  provoke 
consequences  that  would  pose  a  risk  of 
harm  to  the  public,  military  personnel, 
and  law  enforcement  personnel  charged 
with  enforcement  of  the  security  zone. 
This  regulation  is  geographically  limited 
and  in  effect  for  such  limited  duration 
that  it  meets  the  needs  of  national 
security  with  a  minimal  burden  on  the 
public. 

Background  and  Purpose 

This  security  zone  is  required  to 
ensure  the  security  of  the  Moses- 
Saunders  Power  Dam  as  a  result  of  the 
terrorist  attacks  on  the  United  States  on 
September  11,  2001.  Pursuant  to  this 
regulation,  no  vessel  or  person  will  be 
allowed  to  enter,  transit  through,  or 
anchor  in  the  security  zone  unless 
specifically  authorized  by  the  District 
Commander,  the  Captain  of  the  Port 
Buffalo  (COTP).  or  one  of  the  Captain  of 
the  Port's  designated  representatives. 
The  Captain  of  the  Port  or  one  of  his 


Federal  Register/ Vol.  66.  No.  188 /Thursday.  September  27,  2001    Rules  rimi   Remildti.-n^        49289 


designated  representatives  can  be 
reached  on  Marine  Channel  16. 

This  security  zone  is  established 
pursuant  to  the  authority  of  Subpart  D 
of  part  165  of  Title  33  of  the  Code  of 
Federal  Regulations  and  the  Magnuson 
Act  regulations  promulgated  bv  the 
President  under  50  U.S.C.  191.' 
including  subparts  6.01  and  6  04  or  part 
6  Title  33  of  the  Code  of  Federal 
Regulations.  See  Executive  Order  10173. 
as  amended.  The  security  zone  is 
needed  to  protect  the  Moses-Saunders 
Power  Dam  on  the  St.  Lawrence  River 
This  zone  in  Massena,  New  York, 
encompasses  United  States  navigable 
waters  of  the  St.  Lawrence  River  from 
the  point  45^00.3'  N,  74  48.2'  W.  east  to 
the  international  border  at  45'00.5'  N. 
74'47,9'  W;  then  southeast  along  the 
international  border  to  4500. 3'  N, 
74 '47.6'  \V;  along  the  international 
border  to  45  00.3'  N.  74  47  4'  VV; 
southwest  to  44  00.0' N.  7447. 8' VV; 
northwest  to  45  00.2'  N.  74  48  0'  \V: 
back  to  starting  point  45  00  3'  \. 
74  48  2'\V.  (NAD  83). 

Vessels  or  persons  violating  this 
section  are  subject  to  the  penalties  set 
forth  in  50  U.S.C.  192:  seizure  and 
forfeiture  of  the  vessel,  a  monetary 
penaltv  of  not  more  than  S250.000.  and 
imprisonment  for  not  more  than  10 
years. 

Regulatory  Evaluation 

This  temporan'  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory-  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February-  26,  1979). 

The  security  zone  covers  a  vital 
portion  of  the  St.  Lawrence  River 
transited  by  commercial  vessels  and  is 
being  created  to  protect  the  Moses- 
Saunders  Power  Dam.  In  addition,  the 
security  zone  is  necessary  to  ensure  the 
safety  of  land  and  adjacent  waterfront 
facilities.  The  Coast  Guard  does  not 
foresee  any  interruption  to  the  passage 
of  vessels  through  this  area.  While  the 
vessels  will  need  authorization  to  transit 
the  zone,  the  Coast  Guard  expects  this 
not  to  interfere  with  or  delay  their 
passage. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq]  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  and  not-for- 


profit  organizations  that  are  not 
dominant  in  their  respective  fields,  and 
government  jurisdictions  with 
populations  less  than  50.000 

The  Coast  Guard  certifies  under 
section  605  (b)  that  this  tempnrdrN  final 
rule  will  not  ha\e  a  signifii  ant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  affett  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  St. 
Lawrence  River  in  th«^  vu  iiiitv  of  the 
Moses-Saunders  Power  Dani 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Vessel  traffic  will 
be  allowed  to  pass  through  the  zone 
with  the  permission  of  the  COTP  or  his 
designated  on  scene  representative. 

Assistance  for  Small  Entities 

Under  section  21.iia;  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  wp  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effectiveness  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  bv  this  rule,  and  vou  have 
questions  conc;erning  its  provisions  or 
options  for  compliance,  please  contact 
the  office  listed  in  ADDRESSES  in  this 
preamble 

Small  businesses  mav  M-nd  (  I'liuiientv 
on  the  actions  of  Federal  empln\.'es 
who  enforce,  or  otherw  ise  (ietermine 
compliance  with,  federal  rf-t:uUtions  to 
the  .Small  Business  and  ,\gri(  ulture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  (^oast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132.  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  Federalism  under 
that  order 

Unfunded  Mandates  Reform  Ad 

The  Unfunded  Mandate^  Kefnrin  Act 
of  1995  (2  US.C,  1531-1  53H;  governs 
the  issuance  of  Federal  regulations  that 


require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Pri)pert\ 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  |usti(  p  Relorm 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

ProtPftion  of  Children 

We  have  analyzed  this  rule  under 
Lxecutive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  ri'sli  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  (jovernnifrits 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action  "  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  ad veraf  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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Environment 

The  C:odsf  Guard  considered  the 
environmental  impact  nf  this  regulation 
and  concluded  that,  under  figure  2-1. 
paragraph  (34i(g)  of  Commandant 
Instruction  Mlfi475.lD.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copving  where  indicated  under 
ADDRESSES  | 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Watenvays. 

For  the  reasons  discussed  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1  The  duth(jrity  citation  fur  part  lb5 
continues  to  read  as  follows: 

Authority:  n  U.S.C.  1231:  50  L.S.C.  191. 
1.3  CFR  1.0.5-l(g).  6.04-1.  6.04-6.  160.5:  49 
C;FR1.46. 

2.  A  new  temporary  §  165.T09-103  is 
added  to  read  as  follow  ■> 

§165.109-103     Security  Zone:  St.  Lawrence 
River.  Massena,  New  York. 

!a)  Locution  The  following  area  is 
designated  a  secuntv  zone:  all  waters  of 
the  St   Lawrence  River  encompassed  bv 
the  points  from  45-00.3'  N.  74'48.2'  VV:' 
east  to  the  international  border  at 
4t  00  5'  N   '4  4"  9'  W;  then  southeast 
along  the  international  border  to 
45  00  3'  \.  "4  47  6'\V.  along  the 
international  border  to  45 "00.3'  N. 
"4  47  4'\V:  southwest  to  44  00.0' N. 
74  47  8'  W  northwest  to  45  00.2'  N. 
74'48  0'  VV:  back  to  starting  point 
45-00  3'  N.  74  48.2'  W.  (NAD  83). 

(b)  Effevtivf^  datps.  This  section  is 
effective  from  September  12.  2001, 
through  lune  15.  2002 

(c)  Regulations  In  ac:(  ordance  with 
the  general  regulations  in  <?  165.33  of 
this  pari,  entry  into  this  zone  is 
prohibited  unless  authorized  bv  the 
Coast  Guard  Captain  of  the  Port.  Buffalo. 
or  the  desiijnatf'd  Patrol  Commander. 
The  designated  Patrol  Commander  on 
scene  may  be  contacted  on  \'HF-FM 
Channel  16 

D^t^i!    September  12.  2001. 

S.D.  Hardy. 

Commander.  L'.S.  Coast  Guard.  Captain  of 
the  Port  Buffalo.  XY. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  PART  165 
[CGD09-01-127] 
RIN  211S-AA97 

Security  Zone;  Snell  and  Elsenhower 
Locks.  St.  Lawrence  Seaway.  Massena, 
New  York 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 

establishing  a  security  zone  covering  a 
portion  of  the  St.  Lawrence  Seawav  and 
adjacent  land,  including  waterfront 
facilities,  from  a  line  approximately 
one-half  mile  east  of  the  Snell  Lock  to 
a  line  approximately  one  mile  west  of 
the  Eisenhower  Lock,  inclurling  all 
waters  of  the  Wiley-Dondero  Canal 
between  the  locks,  in  Massena.  New- 
York.  No  portion  of  the  Grasse  River  is 
included  in  the  zone.  The  security  zone 
is  necessary  to  prevent  damage  to  the 
Snell  and  Eisenhower  locks. 
Unauthorized  entry  into  this  security 
zone  is  prohibited. 
DATES:  This  rule  is  effectn  e  from 
September  12,  2001,  through  June  15. 
2002 

ADDRESSES:  Comments  and  material 
recen  ed  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-01-1271  and  are 
available  for  inspection  or  copving  at 
the  U.S.  Coast  Guard  Marine  Safety 
Office  Buffalo,  1  Furhmann  Blvd. 
Buffalo.  New  York  14203.  between  8 
a.m.  and  5  p.m..  Monda\  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Uavid  P"lahfrt\ ,  l'  S  Coast 
Guard  Marine  Safety  Office  Buffalo. 
(■716)  841-1)574 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  Coast  Guard  for  good 
cause  finds  that,  under  5  U.S.C. 
553(b)(B)  and  (d)(3),  notice  and  public 
conunent  on  the  rule  before  the  effective 
date  of  the  rule  and  advance  publication 
are  impracticable  and  contrarv  to  public 
interest.  Immediate  action  is  necessary 
to  ensure  the  safety  of  life,  property,  the 
envirorunent.  as  well  as  safe  passage  for 
vessels  transiting  this  area.  The  conduct 
of  notice  and  comment  rulemaking 
proceedings  and  coniplianc  e  -.Mth 
advance  notice  requirements  present 


significant  public  safety  concerns  that 
outweigh  the  public  interest  in 
compliance  with  these  provisions. 
Public  rulemaking  proceedings  and 
advance  publication  could  provoke 
consequences  that  would  pose  a  risk  of 
harm  to  the  public,  military  personnel, 
and  law  enforcement  personnel  charged 
with  enforcement  of  the  security  zone. 
This  regulation  is  get)graphically  limited 
and  is  in  effect  for  such  a  limited 
duration  so  as  to  meet  the  needs  of 
national  security  while  presenting  a 
minimal  burden  on  the  public. 

Background  and  Purpose 

This  security  zone  is  required  to 
ensure  the  security  of  the  Snell  and 
Eisenhower  locks  as  a  result  of  the 
terrorist  attacks  on  the  L'nited  States  on 
September  11.  2001.  Use  of  these  locks 
is  vital  to  national  security.  Pursuant  to 
this  regulation,  no  \essel  or  person  will 
be  allowed  to  enter,  transit  through,  or 
anchor  in  the  security  zone  unless 
specifically  authorized  by  the  District 
Commander,  the  Captain  of  the  Port 
Buffalo  (COTP).  or  one  of  the  Captain  of 
the  Port's  designated  representatives. 
The  Captain  of  the  Port  or  one  of  his 
designated  representatives  can  be 
reached  on  Marine  Channel  16. 

The  security  zone  encompasses  the 
area  beginning  at  a  line  drawn  from 
44  59.17'  N.  74  46.01'  \V;  to  44-59.49' 
N.  74"46.01'  \V.  These  coordinates  are 
on  opposite  sides  of  the  Wiley-Donderc 
Canal  100  yards  inland  from  the 
shoreline.  The  security  zone  then 
proceeds  in  a  westerly  direction, 
encompassing  all  waters  in  the  canal 
and  land  100  yai-ds  inland  from  the 
shoreline,  along  the  Wiley-Dondero 
Canal  past  the  Snell  and  Eisenhower 
Locks,  to  a  line  drawn  from  44-58.75'  N. 
74  52.35'  W;  to  44  58.14'  N.  74  52.28'  W 
(N.AD  83).  These  coordinates  are  on 
opposite  sides  of  the  Wiley-Dondero 
Canal  100  yards  inland  from  the 
shoreline.  The  security  zone  does  not 
include  any  portion  of  the  Grasse  River. 

This  security  zone  is  established 
pursuant  to  the  authority  of  Subpart  D 
of  part  165  of  Title  33  of  the  Code  of 
Federal  Regulations  and  the  Magnuson 
Act  regulations  promulgated  bv  the 
President  under  50  U.S.C.  191, 
including  subparts  6.01  and  6.04  or  part 
6  Title  33  of  the  Code  of  Federal 
Regulations.  See  Executive  Order  10173, 
as  amended.  The  security  zone  is 
needed  to  protect  persons,  transiting 
vessels,  adjacent  waterfront  facilities, 
and  the  adjacent  land  of  the  St. 
Lawrence  River  from  a  line 
approximately  one-half  mile  east  of  the 
Snell  Lock  to  a  line  approximately  one 
mile  west  of  the  Eisenhower  Lock, 
including  all  waters  of  the  Wiley- 
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Dondero  Canal  between  the  locks,  in 
Massena.  New  York. 

Vessels  or  persons  violating  this 
section  are  subject  to  the  penalties  set 
forth  in  50  U.S.C.  192:  seizure  and 
forfeiture  of  the  vessel,  a  monetar\' 
penaltv  of  not  more  than  $250,000.  and 
imprisonment  for  not  more  than  10 
years. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979). 

The  security  zone  covers  a  vital 
portion  of  the  St.  Lawrence  River 
transited  by  commercial  vessels  and  is 
being  created  to  protect  the  Snell  and 
Eisenhower  locks.  In  addition,  the 
security  zone  is  necessary  to  ensure  the 
safety  of  land  and  adjacent  waterfront 
facilities.  The  Coast  Guard  does  foresee 
minor  interruption  to  the  passage  of 
vessels  through  this  area.  While  vessels 
will  need  authorization  to  transit  the 
zone,  the  Coast  Guard  expects  minimal 
interference  with  or  delay  in  their 
passage. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  nf  small  businesses  and  not-for- 
profit  organizations  that  are  not 
dominant  in  their  respective  fields,  and 
government  jurisdictions  with 
populations  less  than  50.000 

The  Coast  Guard  certifies  under 
section  605(b)  that  this  temporary  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the  St 
Lawrence  River  up-river,  between,  and 
down-river  of  the  Snell  and  Ei.senhower 
Locks  immediatelv  until  terminated  bv 
COTP  Buffalo. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons  Vessel  traffic  will 
be  allowed  to  pass  through  the  zone 
after  obtaining  permission  of  the  COTP 
or  his  designated  on  scene 
representative. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub  L   104-121), 
we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  tan 
better  evaluate  its  effectiveness  and 
participate  in  the  rulemaking  process   1! 
your  small  business  or  organization  in 
affected  by  this  rule,  and  you  ha\  e 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  office  listed  in  ADDRESSES  in  this 
preamble. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  federal  regulations  to 
the  Small  Business  and  Agrirulture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator)-  Fairness  Boards  The 
Ombudsman  evaluates  these  ac.tmns 
annually  and  rates  each  agencv  s 
responsiveness  to  small  busines-  If  vmi 
wish  to  comment  on  actions  bv 
emplovees  of  the  Coast  (iuard.  (.all  1- 
888-REG-FAIR  (1-888-7  34-3247). 

Collection  of  Information 

This  rule  t  ontains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  A(t  (44  U.S.C. 
3501  et  seq). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132.  Federalism   ami 
have  determined  that  this  rule  does  not 
have  implications  for  Federalism  under 
that  order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  .Art 
of  1995  (2  US.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates   .An 
unfunded  mandate  is  a  regulation  Uiat 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  prnv  ui-Mi  the 
funds  to  pa\'  those  unfunded  inaiiddte 
costs  This  rule  will  nut  impose  an 
unfunded  mandate 

Talcing  of  Private  Property 

This  rule  will  not  affer  1  a  taking  of 
private  prnpert\  or  othenvi-e  iiave 
taking  implications  under  E^xe(  utive 
Order  12630.  (Knernmenlal  .\itions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  justice  Reform 

This  rule  meets  applic  able  standards 
in  sections  3(al  and  3(b)(2)  of  Exec  utive 
Order  12988.  Civil  (ustice  Reform,  to 


minimize  litigation,  eliminate 

ambiguit\    ami  reduce  burden. 

Protection  of  (Children 

We  have  analyzed  this  rule  under 
Kxerutive  Order  13045.  Protection  of 

(  hildrfii  from  Environmental  Health 
Hi-k^  inn  s.if»tv  Risks.  This  rule  is  not 
in  II    iiDiiin  ,iiiy  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  1  r  risk  to  safety  that  may 
iii^f  r  f    riionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D.  it  is 
categorically  excluded  from  further 
environmental  documentation  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection  ^ 
><r  I  (ipNine  where  indicated  under 

ADDRESSES 

List  of  Sub|e(t.s  m  33  (.KR  Part  lh5 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  par*  165  as  follows: 

PART  165— (AMENDED] 

1  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aulhoritv:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CKR  l.o'S-Kg).  6.04-1.  6.04-6.  160. a;  49 
CFR  1  46 

2.  A  new  temporary  §  165.T09-102  is 
added  to  read  as  follows: 

§165  109-102     Security  Zone    St   Lawrence 
Seaway.  Massena,  New  YorK 

(a)  Location.  The  following  area  is 
designated  as  a  security  zone:  beginning 
at  a  line  drawn  from  44 '  59  1 7'  N. 

74°  46.01'  W  to  44"  59.49'  N.  74"  46.01' 
W.  These  coordinates  are  on  opposite 
sides  of  the  Wiley-Dondero  Canal  of  the 
St.  Lawrence  Seaway,  100  yards  inland 
from  the  shoreline.  "The  security  zone 
then  proceeds  in  a  westerly  direction, 
encompassing  all  waters  in  the  canal 
and  land  100  yards  inland  from  the 
shoreline,  along  the  Wiley-Dondero 
Canal  past  the  Snell  and  Eisenhower 
locks,  to  a  line  drawn  from  44'  58.75'  N. 
74°  52.35'  W;  to  44^  58  14'  N.  74"  52.28' 
W  (NAD  83).  These  coordinates  are  on 
opposite  sides  of  the  Wiley-Dondero 
Canal  100  yards  inland  from  the 
shoreline.  The  security  zone  does  not 
include  any  portion  of  the  Grasse  River. 

(b)  Effective  dates  This  section  is 
effective  from  September  12.  2001. 
through  lune  15.  2002. 
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(c)  Regulations.  In  accordance  with 
the  general  regulations  in  ^  165,33  of 
this  part,  entrv  into  this  zone  is 
prohihited  unless  authorized  bv  the 
Coast  Guard  Captain  of  the  Port,  Buffalo, 
or  the  designated  Patrol  Commander, 
The  designated  Pdtrol  Commander  on 
scene  mav  be  contacted  on  \'HF-FAI 
Channel  16. 

Ddtfii  September  12.  2001. 
S.D.  Hardy, 

Commander.  I  '.S.  Coast  Guard,  Captain  of 
tht-  Port.  Buffalo.  \Y. 
IK  Doc.  01-24240  Filed  9-26-01:  8:45  am] 

BILUNG  CO0€  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA^138a:  FRL-7061-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eleven  Individual 
Sources  Located  in  the  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule 

agency:  Envirnnrnf^ntdi  Protection 

.•\gencv  iEP.A; 

ACTION:  Withdrawal  of  direct  final  rule. 


summary:  Due  to  receipt  of  a  letter  of 

adverse  comment.  EP.\  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonablv  available 
control  technnlngv  (RAC'Ti  requirements 
for  eleven  mainr  s'lurces  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
o.xides  (NOx)  Ificated  in  the  Pittsburgh- 
Beaver  \'a!lev  ozone  nonattainment 
area.  In  the  direct  final  nile  publlsh^>li 
on  August  21.  2001  (66  FR  43788).  EPA 
stated  that  if  it  received  adverse 
comment  bv  September  20.  2001 ,  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture), 
EP.-\  will  address  the  comments 
received  in  a  subsequent  final  actiim 
based  upon  the  proposed  action  also 
published  on  August  21.  2001  (66  FK 
43823],  EP.A  will  not  institute  a  sectmd 
comment  period  on  this  action 
EFFECTIVE  DATE:  The  Direct  final  rule  is 
withdrawn  as  of  September  27,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A,  Frankford  at  (215)  814-2108 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  .^ir 
pollution  control.  Hydrf)Cdrbons. 
Incorporation  bv  reference.  Nitrogen 


dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  14.  2001. 
lames  W.  Newson, 

Ai  ting  Rfgional  Administnitor.  Res/on  ///. 

Accordingly,  the  addition  of 
§52.2020(c)(172)  is  withdrawn  as  of 
September  27,  2001. 

\VR  Drir   01-::lP.,tl  Filed  9-26-01:  8:45  am! 
BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4142a:  FRL-7060-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  Located  in  the  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 


SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  eight  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NO\)  located  in  thf  Pittsburgh- 
Beaver  Valley  ozone  nonattainment 
area.  In  the  direct  final  rule  published 
on  August  20,  2001  (66  FR  43492).  EPA 
stated  that  if  it  received  adverse 
comment  by  September  19.  2001.  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequentlv  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  20.  2001  (66  FR 
43550).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 

DATE:  The  Direct  final  rule  is  withdrawn 
as  of  September  27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harnld  A    Frankford  at  (215)  814-2108. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pf)llution  control.  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping;  requirements. 


Dated:  September  14.  2001. 
lames  W.  Newson. 

.■(rfu7i>  fh'oinnal  .■\(iministmtnr.  Rt'uinn  III 

Accordingly,  the  addition  of 
«?  52.2020(c)(176)  is  withdrawn  as  of 
September  27,  2001. 

[FR  D.K    ()l-2,ifi2«  Filed  9-26-01,  H:4,i  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA^141a:  FRL-7061-2] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  N0\  RACT 
Determinations  for  Armco  Inc.,  Butler 
Operations  Main  Plant  and  Butler 
Operations  Stainless  Steel  Plant 
Located  in  the  Pittsburgh-Beaver 
Valley  Area;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  a\ailable 
control  technology  (R.^CT)  requirements 
for  Armco  Inc..  Butler  Operations  Main 
Plant  and  Butler  Operations  Stainless 
Steel  Plant,  major  sources  of  nitrogen 
oxides  (N'0\)  located  in  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment 
area.  In  the  direct  final  rule  published 
on  August  22.  2001  (66  FR  44053),  EPA 
stated  that  if  it  received  adverse 
comment  by  September  21.  2001,  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  22,  2001  (66  FR 
44097).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 

DATE:  The  Direct  final  rule  is  withdrawn 
as  of  September  27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford  at  (215)  814-2108. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  September  14,  2001. 
lames  W.  Newson, 

Acting  Regional  Administrator.  Reait^n  !I! 

Accordingly,  the  addition  of 
§  52.2020(c)(l  75)  is  withdrawn  as  of 
September  27,  2001. 
[FR  Doc,  01-23630  Filed  9-26-01:  8:45  dml 

BILUNG  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4143a;  FRL-7061-3  ] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  Located  in  tt>e  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule 


summary:  Due  to  receipt  of  a  letter  of 
adverse  comment,  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  eight  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx)  located  in  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment 
area.  In  the  direct  final  rule  published 
on  August  21 ,  2001  (66  FR  43783),  EPA 
stated  that  if  it  received  adverse 
comment  by  September  20,  2001,  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  21,  2001  (66  FR 
43822).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 

DATE:  The  Direct  final  rule  is  withdrawn 
as  of  September  27.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford  at  (215)  814-2108. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  September  14   2001. 
lames  W.  Newson, 

Acting  Regujmil  Administrator,  Region  TIL 

Accordingly,  the  addition  of 
§52,2020(r)(177)  is  withdrawn  as  of 
September  27,  2001. 

IFRUfK    01-23632  Filed  fl-2r>-(n    8  45  am] 

BILUNG  CODE  6560-S0-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-7057-3]    * 

Approval  and  Promulgation  of 
Implementation  Plans:  Texas  State 
Implementation  Plan — Transportation 
Control  Measures  Rule;  Removal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Removal  of  amendments  lu 
direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment. 
EPA  is  removing  the  direct  final  rule  to 
approve  Texas  Transportation  (lontrol 
Measures  rule.  In  the  direct  final  rule 
published  on  luly  16.  2001  (66  FR 
36921).  we  stated  that  if  we  rw  ei\pd 
adverse  comment  by  .August  1.5,  2001 
the  rule  would  be  withdrawn  and  wnuid 
not  take  effect,  EPA  subsequently 
received  an  adverse  comment,  but  did 
not  publish  the  withdrawal  notice  prior 
to  the  effective  date  of  the  rule  In  this 
action,  EPA  is  removing  the 
amendments  published  on  luly  16  EPA 
will  address  the  comments  ref:eived  in 
a  subsequent  final  action  based  upon 
the  proposed  action  also  published  on 
luly  16,  2001  (66  FR  36963)  EPA  will 
not  institute  a  second  comment  period 
on  this  action, 

EFFECTIVE  DATE:  This  rule  is  effective  as 
of  September  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
J.  Behnam,  P.  E,;  Air  Planning  Section 
(6PDL),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency.  Region  6   144  5  Ross 
Avenue,  Dallas.  Texas  75202   Telephone 
(214) 665-7247 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Air  quality- 
transportation  planning.  Carbon 
monoxide.  Hydrocarbons,  Incorpcjratiun 
by  reference.  Intergovernmental 
relations.  Nitrogen  oxides,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 
Transportation  control  measures. 
Volatile  organic  compounds 


Dated:  September  6,  2001. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator.  Region  6. 

Trin  52.  chapter  I.  title  40  of  the  Code 
I't  1  ederal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authoritv:  42  U.S.C.  7401  et  seq 

Subpart  SS — Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  1 14  as 
follows: 

(a)  by  removing  Section  1 14.5. 
Transportation  Planning  Definition. 
under  Subchapter  A:  and 

(b)  by  removing  Section  114.270, 
Transportation  Control  Measures,  under 
Subchapter  G. 

3.  In  §  52.2270  the  table  in  paragraph 
(e)  is  amended  by  removing 

"Transportation  Control  Measures  SIP 
Revision  ".  in  the  table  entitled  "EPA 
.Approved  .Nonregulaton,'  Provisions  and 
Quasi -Regulatorv  Measures  in  the  Texas 
SIP." 

(FRDor  01-24213  Filed  9-2&-01;  8:45  am) 

BILLWG  CODE  6S60  S(»  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A2  063-0046   FRL-706&-7] 

Revisions  to  the  Arizona  State 
Implementation  Plan.  Pinal  County  Air 
Quality  Control  District 

AGENCY:  Environmental  Protection 

,^t;enr\  iKF.^i 

ACrtON:  Final  rule. 


SUMMARY:  FPA  is  finalizing  approval  of 

a  revision  to  the  Pinal  County  Air 
Uualit\  Cnritrnl  Distri.  (  'PrAQCD) 
jiiirlion  of  'he  .-\ri/-in,j  strt!.- 
Implementation  Plan  (SIP)  T'o' 
revision  was  pr'i|M,sed  in  the  Federal 
Register  II!)  luh  1 ' '2001  and  concerns 
\    latile  organic  compound  (VOC) 
eni)ss;i,ns  from  organic  solvents,  dry 
(  ieiinrs.  coating  operations,  and 
di'greasers.  We  are  approving  the 
remo\  al  of  a  local  rule  that  regulates 
these  emission  sources  under  the  Clean 
Air  Ac\  as  amended  in  1990  (CAA  or  the 
Art! 

EFFECTIVE  DATE:  This  rule  is  effective  on 

()( fober  d'-i   JOOl. 

ADDRESSES:  Y  lu  can  inspect  copies  of 
the  administrative  record  for  this  action 
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at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revision  at  the 

following  locations: 

Environmental  Protection  Agency. 
Region  IX,  75  Hawlhorne  Street,  San 
Francisco.  CA  94105-3901 

Envirnnmental  Protection  Agency,  Air 
Docket  (6102!   .\riel  Rios  Building, 


1200  Pennsylvania  Avenue.  NW.. 

Washington  DC  20460 
.Arizona  Department  of  Environmental 

Quality.  3033  North  Central  Avenue, 

Phoenix,  AZ  85012 
Pinal  County  Air  Quality  Control 

District.  31  North  Pinal  Street. 

Building  F,  Florence,  AZ  85232 
FOR  FURTHER  INFORMATION  CONTACT: 
\\oniH'  Fniit).  Kuii'in.iKinK  (Mficf  (AIR- 


Local  agency 


Rule# 


Rule  title 


4),  U.S.  Environmental  Protection 
Agency,  Region  IX.  (415)  744-1199. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  " 
and  "our"  refer  to  EPA. 


us 


I.  Proposed  Action 

On  luly  17.  2001  (66  FR  37204).  EPA 
proposed  to  approve  the  removal  of  the 
following  rule  from  the  Arizona  SIP. 


Adopted  Submitted 


PCAQCD 


7-3-3.4  1  Organic  Solvents  (rescission) 


10/12/95 


11/27/95 


Wp  proposed  to  approve  the 

rescissum  of  this  rule  because  we 
detf'rmined  that  it  was  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability.  R.-\CT.  and  SIP 
relaxations  Our  proposed  ai  tion 
contains  more  information  on  the  rule 
and  our  evaluation. 

II.  Public  Comments  and  EP.\ 
Responses 

EP.-\  s  propo>ed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  'a>^  did  not  rt^ceive  any 

commf'nts 

III.  EPA  Action  I 

Our  ds>t'ssm<^nt  that  the  submitted 
rule  rescission  complies  with  the 
relevant  V..\.\  requirements  has  not 
changed  Therefore,  as  authorized  in 
section  110(k)(3)  of  the  Act.  EPA  is  fully 
approving  th^>  removal  of  this  rule  from 
thp  .-Knzona  SIP 

IV.  Administrative  Requirements 

Under  Executive  Ord^r  12866  l58  FR 
51735.  (Jftober  4.  1^93;  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  this  af:tion  is  also  not 
subject  to  E.xecutive  Order  32111. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28.'!55.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requiren^ents  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  hav^  a  significant  economic 
impact  on  a  '>uhstantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  US  C.  601  ^t  spq).  Because  this' 
rule  approves  pre-existing  requirt^mt'nts 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  bv  state  law.  it  does  not 
contain  anv  unfunded  mandate  or 
signific  antl\-  or  uniqueK  affect  small 
governments,  as  descTibed  in  the 


Unfunded  Mandates  Reform  .Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indiaji  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  pow  er  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  sper  ified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EISA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 


with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  ".Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  spq  ). 

The  Congressional  Review  Act.  5 
use.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  Genera!  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  I'S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic: 
compounds. 

Dated:  September  17,  2001 
[ane  Diamond. 

Acting  Bfgional  Administrator.  Ht  gum  IX 

Part  52.  Chapter  I.  Title  40  nf  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  l'  SC    74U]  <.'(  ieq. 

Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(46)(i)(D)  to  read  as 
follows: 

§52.120     Identification  of  plan. 

*  *  *  *  X 

(c)  *    *    * 
(46)  *    *    * 
(i)*    *    * 

(D)  Previously  approved  on  April  12. 
1982  in  paragraph  (c)(46){i)(A)  of  this 


section  and  now  deleted  withmit 
replacement  with  respect  to  Pmal 
Countv  (inlv  Rule  7-3-3.4. 
♦         •         *         *         * 

ii'R  i)(H    ()].  J4  I'tf.  Filed  9-2&-01;  8:45  am] 

BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA242-0294:  FRL-7066-8] 

Revisions  to  tt^e  California  State 
implementation  Plan,  Imperial  County 
Air  Pollution  Control  District 

AGENCY:  Finvironmental  Protection 
.\gencv  (EPA) 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a 

disapproval  of  revisions  to  the  Imperial 
(xiuntv  Air  Pollution  Control  District's 
(ICAPC;D)  portion  of  the  California  State 
Implementation  Plan  (SIP)  These 
revisions  concern  visible  emissions  (VE) 
from  different  sources  of  air  pollution. 
We  are  taking  final  action  on  Rule  401  — 
Opacitv  of  Emissions,  a  local  rule 
regulating  these  different  emission 
sources.  Coder  authoritv  of  the  Clean 
\u  ;\ct  as  amended  in  1990  fCAA  or  the 

Table  1.— Submitted  Rules 


Act)  Act,  our  action  maintains  the 
existing  version  of  this  rule  within  the 
SIP. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

Oi  tiil-rr  ..:"*    2U01. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board  (CARE). 
Stationar>'  Source  Division.  Rule 
Evaluation  Section,  1001  "\"  Street. 
Sacramento.  CA  95814;  and 

Imperial  County  Air  Pollution  Control 
District.  150  South  9th  Street.  El 

Cpntro,  CA  92?4'' 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley.  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agencv.  Region  IX.  (415)  744-1226. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  ""or  "  f^fer  to  EPA. 

I.  Proposed  Action 

On  lune  26,  2001  (6  FR  33930),  EPA 
proposed  a  disapproval  of  the  following 
rule  submitted  by  CARB  for 
incorporation  into  the  SIP. 


Local  agency 


Rule# 


Rutefitte 


Adopted         Sut>mjtted 


ICAPCD 


401  1  Opacity  of  Emissions 


09/14/99 


05/26«X) 


We  proposed  a  disapproval  of  Rule 
401  because  provisions  of  Rule  401 
conflict  with  section  1 10  and  part  D  of 
the  Act  and  prevent  full  approval  of  this 
SIP  revision.  First,  given  the  section  189 
RACM  requirement.  Rule  401  should 
not  grandfather  existing  sources  as  it 
does  at  section  B,3,  Second.  California 
has  not  submitted  the  sections  of  the 
Health  and  Safetv  Code  (HSC)  cited  in 
section  V.  for  SIP  inclusion. 
Consequently,  EPA  can  neither  review, 
nor  act  on  these  incorporations  h\ 
reference.  While  one  remedy  would  be 
to  include  the  full  text  of  the  desired 
exemptions  within  the  rule,  thev  would 
be  subjc^ct  to  EPA  review  and  approval 
Finallv.  sec:tion  42350  of  the  HSC  allows 
for  \'ariances  to  a  district's  opacit\ 
limits.  We  object  to  these  variance 
provisions  because  thev  provide  broad 
discretion  to  modifv  the  SIP  in  violatiim 
of  CAA  sections  nn{i;.  110(1).  and  19,-i 


II  Public  Comments  and  EPA 
Responses 

EPA  s  proposed  action  provided  a  30- 
dav  public  comment  penoci   Uuring  this 
period,  we  received  no  (  omrnent^ 
concernint;  our  proposed  disnpprov.jl  of 
Rule  4m 

III.  EPA  Action 

No  {  onnoent'-  were  submitted  in 
respi.nse  t  1  I  air  jroposed  action  on  Rule 
401  .iiid  oi.i  ,is-.>'^-ir;'nt  of  the  rule 
remains  iini  ti.mued.  Therefore,  as 
authori7e(i  in  ■-ec  tions  110(k){3)  and 
M)\(a]  of  tlie  A(  t.  V.VA  is  finalizing  this 
(iisap[:ir(i\,il  nf  Rule  401.  Our  action 
preserv  es  tfie  \ .  r^-ions  of  Rule  401  &  402 
.i}iprnve(i  i:i  IMKM  within  the  federally 
aj)[)r('\e(l  sir  These  rules  remain 
tecieralh  >:iforceable.  As  a  result,  this 
(li-~diipn  >\  a!  a!  tion  does  not  trigger 
saiK  tioiis  I  a  Federal  Implementation 
Plan  time  clocks  under  section  179  of 
the  CAA, 


\\   ,\dministrafi\e  Requirenu  iit'. 
A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulator*'  Planning  and  Review." 

B  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Suppiv.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  1 2866. 

C  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "cjconomically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safetv  risk  that 
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EPA  has  reason  to  beWevp  may  have  d 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure    meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications  "    Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  thf* 
various  levels  of  government   '  I'nder 
Executive  Order  13132.  EPA  mav  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  fund< 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EP.\  cfjnsults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation  EPA  also  mav  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  .Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rul*'  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
m  the  Clean  Mr  Act  Thus,  the 
requirements  of  section  b  of  the 


Executive  Order  do  not  apply  to  this 
rule 

£.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249,  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications  '  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  mnr*^  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F  Re^ulator\'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulator*'  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  pld(  e  after  this 
disapproval  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 


grounds.  Union  Electric  Co  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new- 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  thf  I'nited  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US,  House  of  Representatives,  and 
the  ComjitroUer  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  rule  is  not  a  "major"  rule  as 
defined  bv  5  U.S.C,  804(2) 

/.  Petitions  for  Judirial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26. 
200U  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  X'olatile  organic 
compound 

Authority:  42  I'  S C.  -401  et  ^eq, 

UMi'd   August  24.  2001, 
Sally  Seymour. 
.■\f  tin^  Ht'^'.onal  Adnvni^tnitnr.  Hi'^iini  !.\ 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  C  S  L.  7401  ct  sim] 

Subpart  F — California 

2.  Section  52.242  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§  52.242    Disapproved  rules  and 
regulations. 

(a)  *   *    * 

(3)  Imperial  County  Air  Pollution 
Control  District. 

(i)  Rule  401.  Opacity  of  Emissions 
submitted  on  May  26,  2000.  Rule  401 
submitted  on  June  9.  1987.  is  retained. 


ENVIRONIWENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN138-2;  FRL-705&-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  IN 


E.  Does  Indian's  submission  meet  the 

requirements  for  approval  of  a  SIP 
revision? 

F.  What  action  is  EPA  taking  today? 

G.  Administrative  Requirements 


AGENCY:  Knvironm 
.Agency  (EP.\, 
ACTION:  Final  rule. 


ntal  Protection 


[KR  Do(  ,  01-24217  Kili'ii  '»- 
BILUNG  CODE  6560-S(M> 


Ih-01.  H  4'i  .iir. 


SUMMARY:  In  this  final  rule,  the  EPA  is 

announcing  approval  of  a  State 
Implementation  Plan  (SIPl  revision 
submitted  hv  the  Indiana  Department  of 
Environmental  Management  (IDEM)  on 
lune  8.  2000  The  revised  SIP  pertains 
to  the  Indiana  motor  vehicle  inspection 
and  maintenance  (1/M)  program.  The 
purpose  of  this  action  is  to  approve 
certain  amendments  to  the  Indiana 
program,  which  EPA  onginalh 
approved  on  March  19.  1996  (61  FK 
11142).  EP.-^  proposed  approval  of  the 
)une  8.  2000  SIP  rev  ismn  suimiitt.ii  in 
the  Federal  Register  mi  Iuii>-  'J.h  .mo] 
(66  FR  34391).  Because  EPA  did  iiu! 
receive  anv  public  comments  in 
response  to  its  proposed  approval,  we 
are  approving  Indiana  s  submission. 
DATES:  This  rule  is  effpctive  nn  October 
29. 2001 

ADDRESSES:  Copies  of  this  SIP  revision 
request  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5.  .\ir  and  Radiation  Division,  77 
West  lackson  Boulevard,  f^hii  ago. 
Illinois  60604   (It  is  recommended  that 
you  telephone  Francisco  |.  Acevedo  at 
(312)  886-6061  before  visiting  the 
Region  5  Office  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisc(.i  I   .Acevedu,  Rcuul.itiiin 
Development  .Section.  .Kir  i'n  iLjr.iins 
Branch  (.AR-IS)).  US  Envir.mnu'ntal 
Protection  Agency.  Region  5.  77  West 
lackson  Boulevard,  Chicago.  Illinois 
60604.  Telephone:  (312)  886-6061,  e- 
mail:  acevedo  francisco@epa  gov. 
SUPPLEMENTARY  (NFORMATtON: 
Throughout  this  doi  ument,  th^  t'^rms 
"vou"  and  "me    refer  to  the  reader  of 
this  proposed  rulemaking  and  to  sources 
subject  to  the  State  rule  afl(lr<"~s>Ml  by 
this  proposed  ruleniakmu  .j:h1  ttir  terms 
"we,"  "us."  or  "our"  reier  \<>  thi'  V.VA 

Table  ofC.ontents 

A  W  h.it  IS  a  State  Implementation  Plan 

I  SIP).' 
H  \\  (i.ii  is  the  federal  approval  process  for 

(    \\  fhit  lines  federal  approval  of  a  state  rule 

mean  to  me? 
D  What  i.s  EP,\  addressing  in  this  document? 


A.  What  Is  a  State 
(SIP)? 


Ininlfiiunldtiiin  I' 


Section  110  of  the  Clean  Air  Act  (Act 
or  CAA)  requires  states  to  develop  air 
pollution  control  regulations  and 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  the  EPA.  Each 
state  must  submit  the  regulations  and 
emission  control  strategies  to  the  EPA 
for  approval  and  promulgation  into  the 
federally  enforceable  SIP. 

Each  federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  points  of  origin.  The 
SIPs  can  be  and  generally  are  extensive, 
containing  many  state  regulations  or 
other  enforceable  documents  and 
supporting  information,  such  as 
emission  inventories,  monitoring 
documentation,  and  modeling 
(attainment)  demonstrations. 

B    What  Is  the  lederal   \iipru\,il 
Process  for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  federally 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  emission 
control  strategies  consistent  wr ith  state 
and  federal  requirements  This  process 
generally  includes  public  notice,  public 
hearings,  public  comment  periods,  and 
formal  adoption  by  state-authorized 
rulemaking  bodies. 

Once  a  state  has  adopted  a  rule, 
regulation,  or  emissions  control  strategy 
it  submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  federal  action  on 
the  state  submission.  If  we  receive 
adverse  comments  we  address  them 
prior  to  any  final  federal  action  (we 
generally  address  them  in  a  final 
rulemaking  action) 

The  EPA  incorporates  into  the 
federallv  approved  SIP  all  state 
regulations  and  supporting  information 
it  has  approved  under  section  110  of  the 
Act.  Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40,  part  52. 
titled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  the  EPA  has  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR.  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  (or 
rule)  with  a  specific  effective  date. 
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C.  What  Does  Federal  Approval  of  a 
State  Rule  Mean  to  Me? 

Enforcement  of  a  state  rule  before  and 
after  it  is  incorporated  into  a  federally 
approved  SIP  is  primarily  a  state 
responsibility  After  the  rule  is  federally 
approved,  however,  the  CAA  authorizes 
the  EPA  to  take  enforcement  actions 
against  violators.  The  CAA  also  offers 
citizens  legal  recourse  to  address 
violations,  as  provided  in  section  304  of 
the  Act.  I 

D.  What  Is  EPA  Addressing  in  This 
Document? 

In  a  letter  dated  June  8,  2000  to 
Francis  X.  Lyons,  Regional 
Administrator,  Lori  F.  Kaplan, 
Commissioner,  Indiana  Department  nf 
Environmental  Management,  submitted 
amendments  to  the  Indiana  I/M  rule  as 
a  SIP  revision.  These  amendments 
revise  portions  of  the  IM  requirements 
in  Lake/Porter  Counties  (Hammond. 
Gary.  East  Chicago)  and  Clark/Floyd 
Counties  (Louisville  area)  in  Indiana 
Among  the  most  significant  changes 
being  made  to  the  program  are:  the 
exemption  of  the  current  calendar  year 
model  vehicles  plus  tJie  three  previous 
model  year  vehicles  from  emission 
testing;  the  inclusion  of  language  that 
allows  the  use  of  the  IM93  alternative 
vehicle  emission  test  currently  being 
used  in  the  program;  language  that 
updates  the  requirement  to  test  vehicles 
equipped  with  second  generation  on- 
board diagnostics  systems  (GBDII).  and 
the  elimination  of  the  off-cycle  test, 
which  is  the  emission  test  currently 
required  when  there  is  a  change  in 
possession  of  motor  vehicle  titles.  In 
addition,  a  number  of  minor 
administrative  changes  are  also 
included  On  lune  28.  2001.  we 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  to  approve  the  SIP 
revision  request  The  public  comment 
period  was  open  through  July  30,  2001, 
and  EPA  received  no  comments  This 
Federal  Register  document  takes  final 
action  to  approve  the  June  8.  2000  SIP 
revision  submittal 

E.  Does  Indiana's  Submission  Meet  the 
Requirements  for  Approval  of  a  SIP 
Revision? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51  102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  5 1 . 
appendix  V  In  addition,  as  explained 
above  and  m  more  detail  in  our 
proposal  published  June  28,  2001,  these 
revisions  meet  the  substantive  SIP 
requirements  on  the  C.\A  including  I/M 
program  requirements  addressed  in  40 


CFK  pari  51.  subpart  S.  In  the  June  28 
proposal,  we  discussed  in  detail  how 
the  state's  submittal  meets  each  of  the 
relevant  requirements  of  the  I/M  rule 
and  EPAs  rationale  for  approval.  The 
reader  is  referred  to  that  discussion  for 
the  rationale  of  this  final  action. 

F.  What  Action  Is  EPA  Taking? 

The  EPA  is  approving  Indiana's  I/M 
SIP  revision  submitted  by  Indiana  on 
June  8,  2000.  The  SIP  revision  amends 
certain  program  elements  of  Indiana's 

motor  vehicle  inspection  and 
maintenance  requirements 

G.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  rse'(66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  bevond  those  imposed  by 
state  law   Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impart  on  a  substantial  number  of  small 
entities  under  the  Regulator)'  Flexibility 
.\ct  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govemm.ents.  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
(Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
It  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Cle.m  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 


19885,  April  23,  1997],  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be        / 
inconsistent  with  applicable  law  for 
EPA,  when  if  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  oi^the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  October  29,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  26, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
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review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  fded.  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Ozone,  Volatile  organic 
compounds. 

Authority;  42  L'  SC:  740-!  ft  seq. 
Dated;  Sepitember  14.  2001. 
Thomas  V.  Skinner, 

Rpsional  Administratoi.  Region  ,5, 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  .52 
continues  to  read  as  follows; 

Authority;  42  ISC.   7401-7671q. 

Subpart  P — Indiana 

2.  Section  52  770,  is  amended  by 
adding  paragraph  (c)(142)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

***** 

(c)*   *   • 

(142)  On  lune  8.  2000  the  Indiana 
Department  of  Environmental 
Management  submitted  a  State 
Implementation  Plan  (SIP)  revision 
amending  certain  provisions  of  the 
Indiana  vehicle  inspection  and 
maintenance  (I/M)  program  in  operation 
in  Lake,  Porter.  Clark,  and  Floyd 
Counties.  Among  the  most  significant 
changes  being  made  to  the  program 
include:  the  exemption  of  the  current 
calendar  year  model  vehicle  plus  the  (3) 
previous  model  years  vehicles  from 
emission  testing;  the  inclusion  of 
language  that  allows  the  use  of  the  IM93 
alternative  vehicle  emission  test 
currently  being  used  in  the  program: 
language  that  updates  the  requirement 
to  test  vehicles  equipped  with  second 
generation  on-board  diagnostics  systems 
(OBDII):  and  the  elimination  of  the  off- 
cycle  test,  which  is  the  emission  test 
currently  required  when  there  is  a 
change  in  possession  of  motor  vehicle 
titles.  The  Air  Pollution  Control  Board 
amended  326  lAC  13-1.1  and  repealed 
326  lAC  13-1.1-17,  thereby  putting  in 
place  the  revisions  to  the  I/M  program. 

(i)  Incorporation  bv  reference. 

(A)  326  Indiana  Administrative  Code 
13-1.1  adopted  December  2,  1998, 
effective  January  22.  1999. 


(ii)  Other  material 

(A)  June  8.  2000  letter  and  (Miclosures 
from  the  Indiana  Department  of 
Environmental  Management  (IDEM) 
Commissioner  to  thp  Regional 
Administrator  of  the  Ignited  States 
Environmental  Protection  Agency 
(USEPA)  submitting  Indiana's  revision 
to  the  ozone  State  Implementation  Plan 
(SIP). 

|FR  Doc    01-24200  Filed  9-2&-01;  8;45  am] 

BtLUNG  CODE  6560-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AC)-FRL-7067-9] 
RIN  2060-AG91 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From  Natural 
Gas  Transmission  and  Storage 
Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  On  June  17,  1999.  we  issued 
the  national  emission  standards  for 
hazardous  air  pollutants  from  ofl  and 
natural  gas  production  farilitios  and  the 
national  emission  standards  fur 
hazardous  air  pollutants  from  natural 
gas  transmission  and  storage  facilities 
(64  FR  32610)  On  |une  29,  2001.  we 
issued  technical  corrections  tu  ( :Urif\ 
intent  and  correct  errors  in  these 
national  emission  standards  for 
hazardous  air  pollutants  (N'ESHAP)  (66 
FR  34548).  This  action  corrects  an  error 
in  the  June  29,  2001  technical 
corrections  for  the  Natural  (ias 
Transmission  and  Storage  Facilities 
NIESHAP.  This  technical  correction  does 
not  change  the  level  of  health  protection 
or  the  basic  control  requirements  of  the 
Natural  Gas  Transmission  and  Storage 
Facilities  NESHAP.  which  requires  new 
and  existing  major  sources  to  control 
emissions  of  hazardous  air  pollutant^ 
(HAP)  to  the  level  reflecting  appli<,ation 
of  the  maximum  achievable  control 
technology 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C  553(b)(B), 
provides  that,  when  an  agencv  for  good 
cause  finds  that  notice  and  public 
procedure  are  impractible.  unnerpssar\  , 
or  contrar\'  to  the  public  interest,  the 
agency  may  issue  a  rule  without 
providing  notice  and  an  opp()rtunit\  for 
public  comment.  We  ha\e  dctprnnnt'd 
that  there  is  good  cause  for  making  this 
error  correction  without  prior  proposal 
and  opportunity  for  comment  because 


the  change  to  the  rule  is  a  minor 
tpchnical  correction,  is  noncontroversial 
in  nature,  and  does  not  substantively 
change  the  requirements  of  the  natural 
gas  transmission  and  storage  facilities 
NESHAP  Thus,  notice  and  public 
procedure  are  unnessary.  We  find  that 
this  constitutes  good  cause  under  5 
rsr  s=,:Ub)(5). 

EFFECTIVE  DATE:  September  27.  2001. 
addressees:  Docket  No.  A-94-04 
contains  the  supporting  information 
used  in  the  development  of  this 
rulemaking.  The  docket  is  located  at  the 
U.S.  EPA  in  room  M-1500,  Waterside 
Mall  (ground  floor).  401  M  Street  SW, 
Washington,  DC  20460,  and  may  be 
inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copving 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr 
dreg  Nizich.  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division(MD-13).  U.S.  EPA.  Research 
Triangle  Park  North  Carolina  27711, 
telephone  number:  (919)  541-3078, 
facsimile:  (919)  541-0246.  electronic 
mail  addrps<;   nizirh  s;r*'c^f'pa.gov. 
SUPPLEMENTARY  INFORMATION:  Regulated 
entitle;,  Enti'i- ■,  'hat  will  potentially  be 
affected  by  this  t  tjrrection  are  those  that 
store  or  transport  natural  gas  and  are 
major  sources  of  HAP  as  defined  in 
section  1 12  of  the  Clean  Air  Act.  The 
regulated  categories  and  entities 
include: 


C  a  leo  nn. 


Examples  of  regulated 
entities 


(- 

Industry  [  Glycol  dehydration  units  and 

natural  gas  transmission 
'      and  storage  facilities 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action  This  table  lists 
the  types  of  entities  that  we  are  now 
aware  could  potentially  be  regulated  by 
this  action  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc..  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §63.1270  of 
the  natural  gas  transmission  and  storage 
facilities  NESHAP.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  ppr'ion  lifted  in  th»'  preceding  TOR 
FURTHER  INFORMATION  CONTACT  section. 

World  U ide  Web  I IVIVU  i.  The  text  of 
todays  document  will  also  be  available 
on  the  WWW  through  the  Technolog>' 
Transfer  Network  (TTN).  Following 
signature,  a  copy  of  this  action  will  be 
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posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  /iffp'/'wu-u'epa  gov/ 
ttn/oarpg  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control   If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HDELP  line  at  (919) 
541-5384 

I.  Correction 

Today's  action  consists  of  one  error 
correction  to  the  natural  gas 
transmission  and  storage  facilities 
NESHAP  technical  corrections  notice 
that  was  published  on  lune  29,  2001  (66 
FR  34548)  This  error  correction  is 
minor  in  nature  and  noncontroversial 

This  correction  is  being  made  to 
reinstate  a  portion  of  the  first  sentence 
in  § 63.1270(a)  that  was  mistakenly 
deleted  during  the  editing  process  for 
the  lune  29,  2001  technical  corrections 
Reinstatement  of  this  language  will 
make  it  clear  that  the  natural  gas 
transmission  and  storage  facilities 
NESHAP  only  applies  to  natural  gas 
transmission  and  storage  facilities  that 
are  major  sources  of  HAP.  and  that 
transmission  and  storage  systems  are 
subject  to  the  rule  up  to  a  final  end  user 
only  when  a  local  distribution  rompanv 
IS  not  present 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993)  this  action  is 
not  a  "significant  regulatorv  action"  and 
is  therefore  not  subject  to  review  bv  the 
Office  of  Management  and  Budget 
(0MB)  Because  the  EPA  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice  and  comment 
requirements  under  the  Administrative 
Procedure  Act  ')r  any  other  statute,  it  is 
not  subject  to  the  regulator,'  flexibility 
provisions  of  the  Regulatorv'  Flexibility 
Act  (5  use  601  ft  spq  ].  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA;  iPublic 
Law  104-4i   In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impcsf*  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
the  UMR,-\  This  action  also  does  not 
significantlv  m  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  b.  2000),  This 
technical  trirrt^ftion  does  n(3t  have 
substantial  direct  effects  an  the  States, 
or  on  the  relationship  between  the 
national  yovernrnfut  and  the  Statps  as 
specified  in  Executiv<>  Order  13132  (64 
FR  43255.  August  10.  1999)  This 
technical  corrpcticm  also  is  not  subject 
to  Executive  (Jrder  13045  (62  FR  19885, 


April  23.  1997)  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  tpchnical  standards;  thus, 
the  requiremf-nts  of  section  12(d)  of  the 
National  Tec;hnologv  Transfer  and 
Advancement  Act  (NTTAA)  of  1995  (15 
U.S.C.  272)  do  not  apply.  This  technical 
correction  also  does  not  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by'^Executive 
Order  12898  (59  FR  7629.  February  16. 
1994)  In  issuing  this  technical 
correction,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (6i'FR  4729, 
February  7,  1996)  The  EPA  has 
complied  with  Executive  Order  12630 
(53  FR  8859.  March  15,  1988)  by 
examining  the  takings  implications  of 
this  rule  con'e<:tion  in  accordance  with 
the  "Attorney  General  s  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
(Jrder  This  technical  correction  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501  et  spry  )  The  EPA's 
compliance  with  these  statutes  and 
Executive  Orders  for  the  underlying  rule 
is  discussed  in  the  lune  17.  1999 
Federal  Register  document  containing 
the  Oil  and  Natural  Gas  Production  final 
rule  and  Natural  Gas  Transmission  and 
Storajge  final  rule  (64  F'R  32610) 

This  technical  correction  is  not 
subject  to  Executive  Order  1 3211 , 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use    (66  FR  28355,  May 
22.  2001)  because  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12866. 

The  Congressional  Review  Act  (CRA) 
(5  U.S.C.  801  ft  .seq  ).  as  added  by  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating^  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Se(  tion  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  GRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable. 
unnecessary  or  contrary  to  the  public 
interest.  This  detfrnunation  must  be 
supported  by  a  brief  statement  (5  U.S.C 
808(2)),  As  stated  previously.  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 


established  an  effective  date  of 
September  27,  2001.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S, 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subfects  for  40  CFR  Part  63 

Environmental  protection, 
.Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated   September  19,  2001. 

Robert  Brenner. 

Acting  As-iistant  Administrator  for  Air  and 
Radiation 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows; 

.Authority:  42  U.S.C.  7401    f^f  spq 

Subpart  HHH— {Amended] 

2.  Section  63.1270  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  introductory  text  to  read  as  follows; 

§  63.1270    Applicability  and  designation  of 
affected  source. 

(a)  This  subpart  applies  to  owners  and 
operators  of  natural  gas  transmission 
and  storage  facilities  that  transport  or 
store  natural  gas  prior  to  entering  the 
pipeline  to  a  local  distribution  company 
or  to  a  final  end  user  (if  there  is  no  local 
distribution  company),  and  that  are 
major  sources  of  hazardous  air 
pollutants  (HAP)  emissions  as  defined 
in  §63.1271.  *    *    * 

*  *  *  *  « 
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ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
bifenthrin  in  or  on  sweet  potato.  This 
action  is  in  response  to  HPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  .'Vet 
authorizing  use  of  the  pesticide  on 
sweet  potato.  This  regulation  establishes 
a  maximum  permissible  level  for 
residues  of  bifenthrin  in  this  food 
commodity.  The  tolerance  will  expire 
and  is  revoked  on  December  31,  2003 
DATES:  This  regulation  is  effective 
September  27.  2001.  Objections  and 
requests  for  hearings,  identified  bv 
docket  control  number  OPP-301 169. 
must  be  received  by  EPA  on  or  before 
November  26.  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  V'll,  of  the 
SUPPLEMENTARY  INFORMATION:  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify- 
docket  control  number  OPP-301 169  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave  .  N\V  . 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194:  and  e-mail 
address:brothers. shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

.4  Does  this  Action  Apply  to  Me' 

You  may  be  potentially  affected  bv 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentiallv 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categones 


NAICS 
codes 


Examples  of  poten- 
tially aflected  enti- 
ties 


Industry  1 1 1  Crop  production 

112  Animal  production 

311  Food  manutac- 

tufing 
32532         Pesticide  manutac- 

tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  Svstem 


(NAICS)  codes  havf  been  prri\  uli-d  t'l 
assist  you  and  others  in  determining 
whether  or  not  this  actionmight  apply  to 
certain  entities   If  vtiu  have  questions 
regarding  the  applu. ability  of  this  action 
to  a  particular  entit\ ,  cunsult  the  ptTMHi 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Cret  Additional 
Information.  Including  Copies'of  This 
Doriwient  and  Other  Related 
Documents^ 

1.  ElertronicaUy  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  he  available  electronicallv.  from 
the  EPA  Internet  Home  Page  at  http:// 
www  epa  gov    To  access  this 
document  on  the  Home  Page  select 

Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,    and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register— Environmental 
Documents  "  'I'uu  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  fT'R 
part  180  is  available  at  http 
www.accessgpo  g(i\   nara  (  fr 
cft-htmlOO/'Title  40;40cfrl80  OU.htiiil.  a 
beta  site  currently  under  development. 

2,  In  person  The  Agenc\  has 
established  an  official  record  for  thi^ 
action  under  docket  control  number 
OPP-301 169  The  official  rw  ord 
consists  of  the  documents  specifically 
referenced  in  this  action,  ami  nthc'' 
information  related  to  this  action. 
including  any  information  claimed  as 
Confidential  Business  Information  fCBH 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  anv  information 
claimed  as  CBI  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  \ersions  of  am  electronic 
comments  submitted  during  an 
applicable  comment  period  is  a\ailable 
for  inspection  in  the  Public  Information 
and  Records  Integnt\  Branc  h  iPIRIB). 
Rm.  119.  Mall  *2    1921  lefferson  Davis 
Hwy,.  .Arlington,  \'.\.  from  8:30  am.  to 

4  p  m..  Mondav  thrnugh  Fnda\ 
excluding  legal  holidays.  The  I'lKlB 
telephone  number  is  (703)  305-5805. 

II,  Background  and  Statutorv  Findings 

EP.A,  on  its  own  initiative,  in 
accordance  with  sections  408ie)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a. 
is  establishing  a  tolerance  for  residues  of 
the  insecticide  bifenthrin.  |(2-methyl 
n.r-biphenvl!  -.\-\\)  methvl-3-(2- 
chloro-3,3,3-trinuoro-l-propenyl)-2,2- 


dimethylcyclopropanecdrboxyldtei.  in 
or  on  sweet  potato  at  0.05  part  per 
million  (ppm).  This  tolerance  will 
■\[   r'    ind  is  revoked  on  December  31, 
.jOd  4   \.V\  will  publish  a  document  in 
tiir  Federal  Register  to  remove  the 
re\  oked  tolerance  from  the  Code  of 
Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe," 
Section  408fb)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
rrliahle  information. "This  includes 
<  X}'   '•lire  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
i'(  rupational  exposure.  Section 
40H  ;     2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  . " 

Section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFTL\) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
VWKA.  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  arpended  bv  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166, 
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III.  Emergency  Exemption  for 
Bifenthrin  on  Sweet  potato  and  F'FIK  .\ 
Tolerances 

EP.-\  hd^  .uith  inzed  under  FIFRA 
section  18  tht'  u^f  of  bifenthrin  on  sweet 
potato  for  (  ontrol  of  the  sweet  potato 
weevil  and  b*^"tle  in  the  states  of 
Mississippi  in<i  Louisiana.  After  having 
rtn  unved  ?."!►'  -utimission.  EPA  concurs 
that  empTi^ency  conditions  exist  for 
these  Stat^^s 

.\s  part  fit  it.>  a--.*'>'«ii>'nt  of  this 
ern*'roen(  \  •^'x-'mpMin   EP.-\  assessed  the 
potential  riska  presented  by  residues  of 
bifenthrin  in  or  on  sweet  potato.  In 
doing  '^o,  EP.\  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary- 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFR.-\  section  18. 
Consistent  with  the  need  to  move 
quick.lv  on  the  emergencv  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  t.i  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  issuing 
this  toleranc  e  without  notite  and 
opportunit\'  for  publu.  comment  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  wiii  expire  and  is  revoked 
on  December  .31.  2003,  under  FFDCA 
section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  swpet  potato  after  that  date  will 
not  be  unlawful,  provided  the  pesti(.;ide 
is  applied  in  a  mannt^r  that  was  lawful 
under  FIFRA  and  the  r^-sidues  do  not 
pxreed  a  U'\t»l  that  wa?  authorized  by 
this  toleranr*'  at  the  time  of  that 
application  EP.-\  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with.  s(  lontific  data  on,  or 
other  rf'li^vant  information  on  this 
pesticid>^  indicate  that  the  residues  are 
not  safe 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EP.^  has  not  made  any  decisions  about 
whether  bifenthrin  meets  EPA's 
registration  r>*quir>'n>'n?^  '   :  i.-.  on 
sweet  potato  or  uhelher  a  peni.anent 
tolerance  for  this  use  would  be 
appropriate  Lnder  these  circumstances. 
EP.\  does  not  believe  that  this  tolerance 
serves  as  a  basis  tor  rwi-tration  of 
bift'nthnn  bv  a  Sta!*'  tor  sper.ial  local 


needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
anv  States  other  than  Mississippi  and 
Louisiana  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  EPAs 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  bifenthrin. 
contact  the  Agency's  Registration 
Division  at  the  address  jjroMded  under 
FOR  FURTHER  INFORMATION  CONTACT 

IV    .\gsr»*^ate  Risk  .Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  th»'  rf'tjulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
determination  on  aggregate  exposure 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
bifenthrin  in  or  on  sweet  potato  at  0  05 
ppm.  EPA's  assessment  of  the  dietar> 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NCJ.AEL 
was  achieved  in  the  toxicology  studv 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  refiect  uncertainties  inherent 
in  the  extrapolation  from  laboratory- 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  I  'F  of  100  is 


routinely  used.  lOx  to  account  for 
interspecies  differences  and  lOx  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  LF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  Rf[3  or  chronic  RfD]  where 
the  RfD  IS  equal  to  the  NOAEL  divided 
bv  the  appropriate  IF  (RfD  =  NOAEL/ 
L'F)  Where  an  additional  safet\'  factor  is 
retained  due  to  concerns  unique  to  the 
FQP.\,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor  The  acute  or  chronic 
Population  .Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  safety 
factor. 

For  non-dietar>'  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOx  to  account  for 
interspecies  differences  and  lOx  for 
intraspecies  differences)  the  LOC  is  100 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/  exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  bv  the  Agency  to  quantify- 
carcinogenic  risk.  The  Q*  approach 
assumes  that  anv  amount  of  exposure 
will  lead  to  some  degree  of  canter  risk. 
.■\  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10^  or  one 
in  a  million)  L'nder  certain  specific 
1  ircumstances.  MOE  calculations  will 
be  used  for  the  c;arcinogenic  risk 
assessment  In  this  non-  linear 
approach,  a  "point  of  departure"  is 
icientified  below  which  carcinogenic 
effects  are  not  ^xpected.  The  point  of 
departure  is  typically  a  NOAEL  based 
on  an  endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  rati(j  of  the  point  of 
departure  to  exposure  (MOE  ,j,„ei  = 
point  of  departure/exposures)  is 
calculated.  A  summary  of  the 
toxicological  endpoints  for  bifenthrin 
used  for  human  risk  assessment  is 
shown  in  the  following  Table  1, 
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Table  1,  —  Summary  of  Toxicological  Dose  and  Endpoin^s  f^OR  Bifenthrin  for  use  in  Human  Risk 

Assessment 


Exposure  Scenario               Dose  Usecl^inR^sk  Assess-       Concern  for  Risk  Assess-    |               Study  and  Toxicological  Effects 

merit 

i                                              ■                                              1 

Acute  dieta'"/  general  population      Of-al  NOAEL  =  1  0  mg'kg         FQPA  SF  =  1x 
inciuding  infants  and  ctiildren           dav                                          aPAD  =  acute  RfD 

JF  -:  100                                 fQPA  SF  =  0.01  mg/kg/day 
Ac^Jte  RfD  ^  0  01  mg  kg 

1      day                                        1 

1 

Developmental  toxicity. 

Rats  -  tremors  in  dams  dunng  &  post  dosing 

Chrome  dietan,'  all  populations 

Ora;  dietary  <?>poSure                FQPA  SF  =  1x 

NOAEL=  1  5  mq  kg  da,             cf-AD  =  chronic  RfD 

UF  =  100                                  FQPA  SF  =  0.015  mg.'kg/ 

Chrome  RfD  -   0  015  mg               aay 
kg  day 

Chronic  oral,  dogs  -  tremors  in  txjth  sexes 

• 

Short-terrTi  dernial  (1  to  7  dayst 
(Occupational  Residential > 

Dermal  exposure 

Oral  NOAEL  r  1  0  mglcg 

day 
(derma;  absorption  rate  = 

25% 

LOG  for  MOE  =  100  (Resi- 
dential) 

Devetopmental  toxiCTty. 

Rats  -  tremors  m  dams  dunng  &  post  dosing 

Intermediate-term  dermal  ( i             Dermal  exposure 

Meek  to  several  months)              Oral  NOAEL  ^  i  C  mg  Kg 
(Occupational  Residential)                   day 

(Dermal  absorptior  -ate  = 
25'-: 

lOC  for  MOE  =  100  (Resi- 
dential) 

Developmental  toxicity. 

Fiats  -  tremors  in  dams  dunng  &  post  dosing 

Chronic  dermal  (several  months 

to  lifetime! 
(Occupational  Residential) 

Innaiation  exposure 
Oral  NOAEL  =  1  5  mg  ka 

day 
(Use  inhalation  absorption 

rate=  25%^ 

LOG  for  MOE  =  100  (ResJ- 

dentiai) 

Chronic  oral,  dogs  -  tremors  in  both  sexes 

All  time  periods   Inhalation 
(Occupational  Residential) 

Inhalation  exposure 

Oral  NOAEL  -^  1  0  mgkg 

day 
(Inhalation  absorption  rale 

1C)0=0 

LOC  for  MOE  =  100  (Resi- 
de ^'la 

RiSK  assessment  should  be 
ncius^ve  .■'  dietary 
&'nriaiatiop  pxoDsure 

COntKunentS 

Development  toxicity. 

Rats      tremors  m  dams  dunng  &  post  dosiiig 
(No  appropnate  inhalation  studies  available) 

Cancer 

Dietary  Dermal  inhalation         Use  retprence  dose  (RfD) 

Exposure  group  C  ca'                  dpprc.dc^ 
cinoqen                                   Lor^-term  consumption  of 

btfenthnn  are  adequately 
addressed  by  tfie  chronic 
exposure  analysis 

Carcinogenicity. 

Mice  -  unnary  Wadder  tumors  in  male  mice 

•  The  reference  to  the  FQPA  safety  factor  refers  to  any  aooitionai  safety  factor  retained  due  to  concerns  unique  to  the  FQPA 


1.  Dwtan,-  exposure  tmm  food  and 
feed  uspx-  Tolerances  have  bfen 
established  (40  CFR  180  442)  for  the 
residues  nf  bifenthrin.  m  or  nn  the 
followint;  raw  agricultural  commodities 
Globe  artichokp;  brassici,  head  and  sti'in 
subgroup  excluding  (  abbage:  cabbage 
canelH'rrv  subgroup,  i  urn,  i  ottonseed; 
eggplant:  gr<i[ie:  head  lettuce,  pea  ,ind 
b(Mn  su(  (  ulent  shelled  subgroup: 
pepp(>r  'bell  and  ntin-bell);  rapeseed: 
strawberries;  cue  urbit  vegetable  crop 
group,  and  edible  podded  legume 
vegetable  subgroup   F\gg;  fat.  meat  h\ 
product.  <ind  meat  of  c  attle.  go.its,  hogs, 
horses.  pou!tr\  and  sht'ep:  and  milk  fat 
tolerances  have  also  been  established  Inr 
bifenthrin.  Time-limited  tolerances 


liiidi  r  -iM  ton  18  I  urrently  exists  for 
grapi"-  and  pf.m.i!^  '  n^.titieats)  and  are 
set  to  expin-  on  n>>t>  inber  Jl.  2001. 
.Xdditiiin.il  toilerances  also  include 
(  itrus  :dri'ii  pul})   nil,  whole  fruit)  and 
potatii,  dnd  AT''  Set  to  e.xpire  on 
!)e(  I'.mht'r  <i,J(ii)-i   Risk  assessments 
vstTi'  (  I'niUii  tt'd  i!\  iV.\  to  assess 
diet,ir\  t\pi  i^urt-  ![:  'in  bifenthrin  in 
f-i.d  .i-  i.i!i..us: 

1   A'  i ;,'•  '  \;">v[jrf.  Acute  dietan  risk 
ass>s-in>  li:^  III  performed  for  a  food- 
use  p.'siH  id'   d  a  toxicological  study  has 
mdii  ,ttid  the  [  i'^s;bility  of  an  effect  of 
i  on>  I  rii    (  1  urn  Mi;  as  a  result  of  a  one 
da\  or  sins,le  e\[)i^^ur«    The  Diotarv 
1-ApoMire  i;\a!u,it!..n  M  ■.<.  i  (DEEM) 
anaKsis  e\ al'.nteci  !he  iii!i.\  oiiial  food 
(  onsumjitjiiii  a^  re[M  ,[-*eoi  o\ 
respimdeiits  111  ;h.    I  .^1).\  i  1994-1996) 


nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  A  probabilistic 
Monte  C.arlo  analysis  (Tier  3)  was  used, 
per  (%  crop  treated)  and  anticipated 
residues  were  used  for  registered  crops, 
and  100%  crop  treated  was  used  for  all 
other  unregistered  crops. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietar\'  risk  assessment  the 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  (1994-1996) 
nationwide  CvSFII  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposure 
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assessments:  In  conducting  this  new 
DEEM  analysis  for  the  chronic  dietary^ 
(food  only)  risk  assessment,  the  agency 
used  anticipated  residue  values  whnh 
were  determined  from  field  trial  data 
conducted  at  ma.ximum  label  conditions 
of  maximum  application  rates  and 
minimum  preharvest  intervals  Mean 
anticipated  residue  values  were 
calculated.  100%  crop  treated  was 
assumed  for  all  crops  except  hops  (43%) 
and  cottonseed-oil  and  cottonseed-meal 

(4%). 

iii.  Cancer.  Bifenthrin  has  been 
classified  as  a  Group  C  chemical 
(possible  human  carcinogpn)  based 
upon  urinary'  bladder  tumors  in  mice. 
No  Q*  was  assigned  because  the  RfD 
approach  was  recommended  for  cancer 
risk  assessment  Based  on  this 
recommendation,  a  quantitative  dietary' 
cancer  risk  assessment  was  not 
performed  since  dietan,'  risk  concerns 
due  to  long-term  consumption  of 
bifenthrin  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RfD 

IV  Anticipated  residue  and  percent 
crop  treated  information  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food   If  EP.\  relies  on  such 
information.  EP.-\  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect. 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipatt'd 
Ffdlowing  the  initial  data  submission, 
EPA  IS  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate  As  required  by  section 
408(b)(2ilE),  EP.-\  will  issue  a  data  call^ 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  lat^r  than  5 
vears  from  the  date  of  issuance  of  this 
tolerance 

Section  408|b)(2)(F)  states  that  the 
Agencv  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietar\  ri>k  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1.  that  the  data  used  are 
reliable  and  provide-  a  valid  basis  to 
show  what  p^rcnntagf'  of  the  food 
deri\'ed  from  such  crop  is  likely  to 
contain  such  pesticide  residue: 
condition  2,  that  the  »»\posure  ^>stimate 
does  not  underestimate  f^xposure  for  anv 
significant  subpopulation  group:  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  ar^>a.  the  expo>;ure  nstimate 
does  not  understate  exposure  for  the 
population  in  such  area,  In  addition,  the 
.■\gency  must  prnvid"^  for  periodic 
evaluation  of  any  estimates  used.  Tn 


provide  for  the  periodic  evaluation  of 
the  estimate  of  P(TT  as  required  by 
section  408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows. 43%  hops,  and  4%  cottonseed- 
oil  and  cotton-meal 

The  Agencv  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  condition  1.  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  vears,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PfTT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  rfgionally  and  nationally) 
tend  to  change  continuouslv  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime  For  acutp  dietary 
exposure  estimates.  EPA  uses  an 
estimated  maximum  PCT  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to  under 
estimate  an  individual's  acute  dietary 
exposure.  The  .^gen(:y  i*  reasonably 
certain  that  the  percentage  of  the  food 
treated  is  not  likely  to  be  an 
underestimation  As  to  conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  HP.-\  s  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPAs  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  i-s  exposed  to 
residue  levels  higher  than  those 
estimated  by  th*'  .AgcMic  v  Other  than  the 
data  available  through  national  food 
consumption  survK-ys,  EP.^  does  not 
have  available  information  on  the 
regional  c;onsuniptinn  of  food  to  which 
bifenthrin  may  be  applied  in  a 
particular  area. 

2  Dietary-  exposure  frnm  drinking 
niiter  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
bifenthrin  in  drinking  water.  Because 
the  Agency  does  not  have 


comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
bifenthrin. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw- 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
.\gency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify-  drinking  water 
exposure  and  risk  as  a  %RfI)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  bifenthrin 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models.  EECs  for  bifenthrin  acute  and 
chronic  exposure  for  surface  water  are 
estimated  to  be  0.1  parts  per  billion 
(ppb)  and  0.032  (average  56-day)  ppb, 
respectively.  The  ground  water 
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screening  concentration  is  0  006  pph. 
These  values  represent  upper-bound 
estimates  of  the  concentrations  that 
might  be  found  in  surface  water  and 
ground  water  from  the  highest 
application  rate  for  bifenthrin.  0  5  ib  ai. 
A.  used  on  cotton. 

3.  From  non-dietan.'  exposure  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietar\'  exposure 
(e.g..  for  lawn  and  garden  pest  control. 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 

Bifenthrin  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Lawn  for  flea  infestation 
control,  and  residential  flowable 
iiisecticide/miticide.  Under  current  EPA 
guidelines,  these  uses  do  not  present  a 
chronic  exposure  scenario,  but  may 
constitute  a  short-  and/or  intermediate- 
term  exposure  scenario.  A  residential 
exposure  assessment  for  the  lawn  care 
uses  of  bifenthrin  was  conducted  in 
conjunction  with  the  "Risk  Assessment 
for  Extension  of  Tolerances  for 
Synthetic  Pyrethroids." 

4.  Cumulative  exposure  to  su/rs/ono's 
with  a  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tfilerance.  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxiritv  " 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  'o 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  im  a 
common  mechanism  of  toxicity. 
bifenthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  bv  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26. 
1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  applv  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 


completeness  of  the  (iat,i  b.ivf  on 
toxicity  and  exposure  unlf'-'-  KPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infant^-  and 
children   Margins  of  sdfet\  .in 
incorporated  into  ¥A\\  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
apprec  iable  risk  to  humans. 

2.  Developmental  toxicitv  studies.  In  a 
rabbit  developmental  toxicitv  study, 
there  were  no  de\el()pmental  effects 
obser\ed  in  the  fetuses  exposed  to 
bifenthrin.  The  maternal  N'GAEL  was 
2,67  milligram  kilogram  day  (mg/kg/ 
day)  based  on  head  and  fnrelimb 
twitching  at  the  LGAEL  of  4  mg/kg/day. 

in  the  rat  developmental  study,  the 
maternal  NO.^EL  was  1  mg/kg/day. 
based  on  tremors  at  the  L().'\EL  of  2  mg/ 
kg/day.  The  developmental  ipup) 
N'OAEL  was  also  1  mg/kg/day.  based 
upon  increased  incidence  of 
hvdroureter  at  the  LOAEL  of  2  mg/kg/ 
day  There  were  5/23  (22%)  of  the  litters 
affected  (5  141  fetuses  since  each  litter 
only  had  one  affec  ted  fetus)  in  the  2  mg/ 
kg/day  group,  compared  with  zero  in 
the  control.  1.  and  0,5  mg  kg.day 
groups.  According  to  recent  historical 
data  (1992-1994)  f<ir  this  strain  of  rat. 
bac:kground  incident  e  of  distended 
ureter  averaged  ll"o  with  .i  maximum 
incidence  of  90%. 

3  Reproductive  toxicity  study.  In  the 
rat  reproductRin  stiidv   parental  toxicity 
occurred  as  decreased  body  weight  and 
tremors  at  5  1)  mg  kg  day  with  a  NOAEL 
f)f  3,0  mg/kg  day  There  were  no 
developmental  ipupi  or  repfoductive 
effe(  ts  up  to  5,0  mg/kg/dav  (highest 
dose  tested) 

4.  Prenatal  and  postnatal  sensitivity — 
1,  Prenatal  .Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  similar  incidences  in  the 
recent  historu:al  control  data,  the 
marginal  finding  of  hvdroureter  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  pro\  ide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic:)  for  infants  and  children  which 
would  require  an  additional  safety 
factor. 

ii   Postnatal  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  e\idenc:i'  of  special 
postnatal  sensiti\  it\  to  infants  and 
children  in  the  rat  reproduction  studv. 

5,  L"o/)(  /lisici/i  There  is  a  complete 
toxicity  data  base  for  bifenthrin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonablv 


.)         .i.s  ;    !  potential  expcjsures.  LP  A 
(i<  i>  ruiiiM   !  that  the  lOx  safety  factor  to 
protect  infants  and  children  should  be 
removed.  Based  on  the  above.  EPA 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  uncertainty 
factor,  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
chilciren. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DVVLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g..  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  -t-  chronic  non-dietar\',  non- 
occupational exposure))  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights  Default 
body  weights  and  consumption  values 
as  used  by  the  US  EPA  Office  of  Water 
are  used  to  calculate  DWLCXis:  2Liters/ 
70  kilograms  (adult  male).  2L/60  kg 
(adult  female),  and  lL/10  kg  (child). 
Default  body  weights  and  drinking 
water  consumption  values  var\'  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  bifenthrin  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  varv'  as  those  uses 
change.  If  new  uses  are  added  in  the 
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future.  OPP  will  reassess  the  potential 
impacts  of  bifenthnn  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process 

1,  Acute  risk.  I'sing  the  expusur*^ 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  bifenthnn  will 


occupy  60%  of  the  aPAD  for  the  US. 
population,  40%  of  the  aPAD  for 
females  13  years  and  older,  75%  of  the 
aPAD  for  all  infants  <1  year  old  and 
99.7%  of  the  aPAD  for  childten  ( 1-6 
years  old).  In  addition,  despite  the 
potential  for  acute  dietary  exposure  to 


bifenthrin  in  drinking  water,  after 
calculating  DVVLOCs  and  comparing 
them  to  conservative  model  EECs  of 
bifenthrin  in  surface  and  ground  water, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  aPAD, 
as  shown  in  the  following  Table  2. 


Table  2.  —  Aggregate  Risk  AssESSMEr.T  for  Acute  Exposure  to  Bifenthrin 


Popuiatior  Sutjgroup 


U.S.  Population  (48  contiguous  states) 


Female  13+  yr 


Children  (1-6  yr) 


aPAD  'mg/' 
kg) 


%aPAD 

(Food) 


Surface  Ground  Acute 

Water  EEC       Water  EEC         DWLOC 

(ppb)  (ppb)  (ppb) 


0.01 


0.01 


60 


0.1 


0.006 


140 


4- 


40 


0  1 


0.006 


180 


001 


997 


01 


0006 


030 


2.  Chronic  risk  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  bifenthnn  from  food 
will  utilize  3%  of  the  cPAD  for  th^'  U  .S 
population.  3%  ofthecPAD  for  femalp'^ 


13  vears  and  older  and  8 


)fth^ 


cPAD  for  children  (1-6  vears  old).  Based 
the  use  pattern,  chronic:  residential 
exposure  to  residues  of  bifentfirin  is  not 
expected.  In  addition,  despite  the 
potential  for  chronic  dietary  exposure  to 
bifenthnn  in  drinking  water,  after 
I  'i\'  ulatuiij  nvVLDds  and  comparing 


them  to  conser\'ative  model  EECs  of 
bifenthrin  in  surface  and  ground  water. 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  cPAD. 
as  shown  in  the  following  Table  3. 


Table  3.  —  Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Bifenthrin 


Population  Sut>group 


U  S  Population  (48  continguous  states 


Females  13+ 


Children  (1-6  yrs  otd) 


cPAD  mg, 
kg/day 


%cPAD 
(Food) 


Surface  Ground  Chronic 

Water  EEC       Water  EEC         DWLOC 
(ppb)  (ppb)  (ppb) 


0015 


0.015 


0015 


0.032 


0006 


530 


0032 


82 


0032 


0006 


450 


0006 


T 


140 


3.  Short'  and  intermediate-ierm  nsx 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level/ 

Bifenthnn  is  currently  registered  for 
use{s)  that  could  result  in  short-term 

residential  »^xposure  and  th*>  .Atjenrv  ha- 
determined  that  it  is  appropriate  to 


aggregate  i  hronii  food  and  water  and 
short-term  exposures  for  bifenthnn 
Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures.  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  940  for 
adults.  350  for  children  (1-6  yrs  old), 
and  4~0  for  infants  <  1  yr  old  These 
at;gregatp  MOEs  do  not  exceed  the 
Agency  s  level  of  concern  for  aggregate 


exposure  to  food  and  residential  uses.  In 
addition,  short-term  DVVLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  bifenthrin  in 
ground  water  and  surface  water  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  4. 


Table  4.  — 

Aggregate  Risk  Assessment  for  Short-  and  Intermediate-Term  Exposure  to  Bifenthrin 

1 

Popuiat'on  Sutjgroup 

^MT^       ^,^u!?nf^          Sunace            Ground         Short-Temi 
MOE(Food         Level  of         water  EEC       Water  EEC         DWLOC 

*"r^f"   Tocr     '^'      'pp^>      ^pp^^ 

Adutt 

940 

100                0  032                0  006  1                 320 

Children  (1-6yrs) 

350 

100  ,              0  032                0  006  1                 270 

1                         .                         1                   - 

Infants  <1yr 

470                    100  '              0  032                0  006                      71 

4.  As^rfgotP  cancer  risk  tor  l'  S. 
population   Bifenthnn  ha.s  be^n 
classified  as  a  Group  C  chemical 


(possible  human  carcinogen)  based 
upon  urinary  bladder  tumors  in  mice. 
.No  Q*  was  assigned  because  the  RfD 


approach  was  recommended  for  cncer 
risk  assessment.  Based  on  this 
recommendation,  a  quantitative  dietary 
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cancer  risk  assessment  was  not 
pertormed  since  dietarv'  risk  concerns 
due  to  long-term  consumption  of 
bifenthrin  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RfD.  Based  on  a  comparison  of  the 
calculated  DVVLCK^.s  and  the  estimated 
exposure  to  bifenthrin  in  drinking 
water,  the  agency  does  not  expect  the 
chronic  aggregate  exposure  to  exceed 
100%  of  the  cP-\D  (cRfD)  for  adults. 
Thus,  EPA  concludes  with  reasonable 
certainty  that  the  carcinogenic  risk  is 
within  acceptable  limits. 

,5  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  bifenthrin 
residues. 

V.  Other  Considerations 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from;  Calvin  Furlow,  PRRIB. 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave  .  N'W. 
Washington.  DC  20460:  telephone 
number:  (703)  30.5-5229;  e-mail  address; 
furlow.calvin@epa.gov. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  bifenthrin.  [(2-methyl 
[l.r-biphenyl]  -3-yl)  methyl-3-(2- 
chloro-3.3,3-trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylatel,  m 
or  on  sweet  potato  at  0.05  ppm. 

VTI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  mav 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessar>'  modifications  can  be  made 
The  new  section  408(g)  provides 
essentiallv  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  davs. 


A    What  Do  1  \eed  to  Dn  to  File  an 
Objection  or  Request  a  Hearing'' 

You  must  file  vour  objection  nr 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
prinided  in  this  unit  and  in  40  CFR  part 
178  To  ensure  proper  receipt  bv  FP.\ 
vou  must  identif\  docket  control 
number  ()PP-301169  in  the  subject  line 
on  the  first  page  of  \nur  sulimissuin   .'Ml 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  2H.  2001, 

1  Filing  the  request  Your  objection 
must  specifv  the  specific  provisions  in 
the  regulation  that  y(ju  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25)   If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178  27)  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidfiitial  by 
marking  any  part  or  all  of  that 
information  as  CB!.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2   A  ropv  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  incluMon  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publu  Iv 
bv  EPA  without  prior  notice 

Mail  vour  written  request  to   Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave,,  NW..  Washington.  DC  204f>0  Ymu 
mav  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm  C400. 
Waterside  Mall.  401  M  St..  ,SW., 
Washington.  DC  20460  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a  m 
to  4  p.m  .  Mondav  through  Fridav. 
excluding  legal  holidays  The  telephone 
number  for  the  Offic  e  of  th>'  H>'arin>.; 
Clerk  IS  (202)  260-4865 

2  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  vou 
must  also  pay  the  fee  pres(  riht>d  h\  40 
CFR  180  33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180  3.3(ml   You 
must  mail  the  fee  to:  EP.A  Headquarters 
-Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identifx  the  fee  submission  by  labeling 

it  "Tolerance  Petitiim  Fees  " 

EPA  is  authorized  to  waive  any  fee 
requirement    when  in  the  judgement  of 
the  .Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrarN  to 
the  purpose  of  this  subsection  '   For 
additional  information  regarding  the 
waiver  of  these  fees,  vou  mav  conta(  t 
lames  Tompkins  by  phone  at  (70,'()  305- 


5697.  b\  e-mail  at 

tompkins  jim»ae()a.gov,  or  b\  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
i;f  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protc!  tin  .\ci  lu  V.  1200  Pennsylvania 
Ave.,  .SW  .  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB  2. Mail  your  copies, 
identified  by  the  docket  control  number 
OPP-30n69.  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  IB. 2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  formal  and 
a\  Old  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
tirniat   Do  not  include  any  CBI  in  your 
electronic  copy  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depositor,'  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  just if\' 
the  action  requested  (40  CFR  178.32). 

VIll.  Rpgulatorv  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
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Order  12866,  entitled  Regulator,- 
Plannmg  and  Review  (58  FR  51 735. 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Sapplv. 
Distribution,  or  Use  (66  FR  28355.  Mav 
22,  2001)  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4)  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  vsith 
Indian  Tribal  Governments  (83  FR 
27655,  May  19,  1998):  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  m 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997).  This  action  does  not  involve  anv 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology- 
Transfer  and  Advancement  Act  of  1995 
(NTT,\A).  Public  Law  104-113.  section 
12(d)  (15  U.S.C,  272  note)  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  F1FR.\ 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States.  >m  th»> 
relationship  between  the  nationa! 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999)  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  'meaningful  and  timely  input 
bv  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  "  'Polines 
that  have  federalism  implications"  is 


defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,"  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use  801  ef  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
nile  in  the  Federal  Register,  This  final 
rule  IS  not  a    major  rule  "as  defined  by 
5  U.S.C.  804{2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements 

Dated:  September  11,  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q).  346(al  and 
371 

2.  Section  180.442  is  amended  by 
alphabeticallv  adding  the  following 
commodity  to  the  table  in  paragraph  (a) 
to  read  as  follows; 


Parts  cer  Expiration/ 

Commodity  I'lLn  Revocation 

million  Qgjg 


Sweet  potato        0  05 


12/31/03 


§180.442 
residues. 

(a)*     • 


Bifenthrin;  tolerances  for 
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BILLING  CODE  6S60-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301167;  FRL-6800-2] 

RIN  2070-AB78 

Cyhalof op-butyl;  Pesticide  Tolerances 
for  Emergericy  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  cyhalofop-butyl  plus  the 
cyhalofop-acid  and  di-acid  metabolites 
in  or  on  rice  grain  and  rice  straw.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on  rice. 
This  regulation  establishes  a  maximum 
permissible  level  for  residues  of 
cyhalofop-butyl  plus  the  cyhalofop-acid 
and  di-acid  metabolites  in  this  food 
commodity.  These  tolerances  will 
expire  and  are  revoked  on  June  30, 
2002. 

DATES:  This  regulation  is  effective 
September  27,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301167, 
must  be  received  by  EPA  on  or  before 
November  26,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VTI.  of  the 
SUPPLEMENTARY  INFORMATION:  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301167  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  204'60:  telephone 
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number:  (703)  305-6463;  and  e-mail 
address:  madden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  bv 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categones 


NAICS 
Codes 


Examples  of  Po- 
tentially Affected 
Entitle^ 


Industry 


111 
112 
311 

32532 


Crop  production 
Animal  production 
Food  manufac- 

tunng 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www, epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,  '  and  then  look  up 
the  entry  for  this  document  under  the  " 
Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301167.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 


including  any  information  claimed  as 
Confidential  Business  Information  (CBl) 
This  official  record  includes  the 
documents  that  are  physically  lor.ated  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  (ifficial  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  from  830  am  to  4 
p.m.,  Monday  through  Friday,  e.xcluding 
legal  holidays.  The  PIRIB  telephone 
number  is  (703)  305-5805 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U  S  C  346a. 
is  establishing  a  tolerance  for  combined 
residues  of  the  herbicide  cyhalofop- 
butyl,  2-[4-(4-cyano-2- 
fluorophenoxyiphenoxyi) -propanoic 
acid,  butyl  ester  (R)  plus  the  cyhalofop- 
acid  and  di-acid  metabolites,  in  or  on 
rice  grain  at  0.03  part  per  million  (ppm) 
and  rice  straw  at  8.0  ppm  These 
tolerances  will  expire  and  are  revoked 
on  June  30,  2002.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations 

Section  408(1){6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
ch&mical  residues  in  food  that  will 
result  from  the  use  of  a  pestii  ide  under 
an  emergency  exemption  granted  b\ 
EPA  under  section  18  of  FIFRA  .Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EP.'X 
determines  that  the  tolerance  is    safe 
Section  408(b)(2)(A)(ii)  defines  "safe"  tu 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 


rhemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information  "  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  hann  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EP.^  determines  that  "emergency 
(  onditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  bv  the  Food  Quality  Protection 
Ai  t  (FQPA)  EP.\  has  established 
regulations  governing  such  emergency 
exemptions  in  40  CFR  part  Ififi 

in.  Emergency  Exemption  for 
Cyhalofop-butyl  on  Rice  and  FFDCA 
Tolerances 

Weeds  c:ause  econoinic  damage  by 
competing  with  nee  plants  for  soil. 
nutrients  and  sunlight,  and  by 
interfering  with  harvesting  equipment. 
Bearded  sprangletop  is  one  of  the  most 
important  grass  weeds  in  California  rice. 
The  California  Rice  Research  Board 
surveyed  growers  in  1999,  and  found 
that  more  than  half  reported  an 
inc Teasing  trend  in  sprangletop 
infestation,  while  only  4%  thought  the 
weed  was  decreasing.  The  remainder 
tilled  the  weed  populations  "variable" 
or  "stable." 

.•\s  for  impacts  on  yield  the 
I  niversity  of  California  Cooperative 
Extension  Service  in  1999  conducted 
trials  to  inye^.iit;a'e  .i  \\\\\  'i. 'tween 
sprangletop  iiifevtiiinnv  ,;i,i  yield  loss. 
The  V<^.  found  that  a  50%  sprangletop 
cover  resultv  m  \  leld  losses  ranging 
from  20"    t    „-  fuijh  as  60%. 

In  2001)  K,i  .  K.-.. archers.  Inc. 
measured  yn  iil  .'i.^jacts  of  sprangletop 
at  levels  of  inf>'-i.!ti  'n  ranging  from  1- 
•I  plants  per  -i):,.irt  meter  to  25-30 
plants  per  squ.ir'  .'iieter.  In  three 
replications  it  was  shown  that  yields 
were  impacted  as  much  as  25%. 

The  following  conditions  give  rise  to 
sprangletop  infestations  in  California 
leading  to  yield  losses:  (1)  thiobencarb 
cannot  be  applied  to  soils  with  Delayed 
Ph'-totoxK.itv  Syndrome  (DPS):  (2)  water 
management  practices  (BMPs)  necessary 
for  the  protection  or  promotion  of  the 
rice  that  incidentally  lead  to  heavier 
weed  infestations;  and  (3)  the  lack  of 
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suitable  herbicides  that  are  effective 
under  all  conditions. 

EPA  has  authorized  under  FIFFL\ 
section  18  the  use  of  cvhalofop-butvi  on 
rice  for  control  of  Bearded  sprangletop 
in  California.  After  having  reviewed  thf 
submission,  EPA  concurs  that 
emergencv  conditions  exist  for  this 
State? 

As  part  of  its  assessment  of  this 
emergency  exemption.  EP.\  assessed  the 
potential  risks  presented  by  residues  of 
cvhalofop-butyl  in  or  on  nee.  In  doint; 
so.  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessary-  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFR.^  section  18  Consistent  with 
the  need  to  move  quick.lv  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  June  .10.  2002.  under  FFDCA 
section  408(lj(51.  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  rice  grain  or  rice  straw  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  m  a  manner  that 
was  lawful  under  FIFR,\.  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application  EPA  will  taJte  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EPA  has  not  made  anv  decisions  about 
whether  cyhalofop-butvl  meets  EPA's 
registration  requirements  for  u>e  on  rice 
or  whether  a  permanent  tolerance  for 
this  use  would  be  appropriate  Under 
these  circumstances,  EP.\  does  not 
believe  that  these  tolerances  serve  as  a 
basis  for  registration  of  cyhalofop-butvl 
by  a  State  for  special  local  needs  under 
F'1FR.\  section  24(c|,  Nor  do  the>e 
tolerances  serve  as  the  basis  for  any 
State  other  than  California  to  use  this 


pesticide  on  this  crop  under  section  18 
of  FIFR.-\  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  cyhalofop-butyl,  contact 
the  Agency's  Registration  Division  at  the 
addrf^ss  prn\idf>d  under  FOR  FURTHER 
INFORMATION  CONTACT 

IV.  .\ggregate  Ri.sk  Assessment  and 
Determination  of  Safety 

EP.\  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues  For 
further  discussion  of  the  regulatory- 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthnn  Pesticide  Tolerances  (62  FR 
62961.  November  26.  1997)  (FRL-5754- 

7). 

Consistent  with  section  408(bK2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cyhalofop-butyl  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  cyhalofop-butyl  plus  the 
cyhalofop-acid  and  di-acid  metabolites 
in  or  on  rice  grain  at  0.03  ppm  and  rice 
straw  at  8  0  ppm   EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A   Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  N().'\EL)  from  the 
toxicology  study  identified  as 
apprripnate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LO.^EL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected   An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory' 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  \J¥  of  100  is 


routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  »s  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
-  NOAEL/ exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q'  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-''  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure  "  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE,aiKcr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  cyhaiofop-butyl  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1. 
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Table  1. — Summary  of  Toxicological  Dose  and  Endpoin^s  fop  CvhALOFOP-BuTv,  fqp  Use   '.  h  .Mi'.  R  sk 

Assessment 


Exposure  Scenario 


Dose  Used  m  Risk  Assessment 
UF 


FQPA  SF'  and  Level  o*  Concern 
*or  Risk  Assessment 


Study  and  ToxKX)logcal  Effects 


Acute  dietary  females  13-50 
years  of  age  and  the  general 
population  including  infants 
and  children 


None 


None 


Chronic  dietarv  all  populations 


NOAEL  =  0  99  mg/kg'dav 

UF  =  100 

Chronic  RfD  =  0  01  mgkgday 


FQPA  SF  =  -r 

CPAD  --:  cnrjn>c  R«D      ^QF 

=  0  X<-   T.QVgaay 


An  appropnate  endpomt  attnb- 
utable  to  a  single  exposure 
(dose)  was  not  identified  m  any 
study  including  tt>e  acute 
neurotoxicity  study  or  develop- 
mental toxicity  studies  No  sys- 
temic effects  were  observed  in 
ttie  acute  neurotoxicity  study  m 
rats  at  2  OOC  -  u  kc  -mit  dosei 
and  no  deveiopTiental  effects 
were  observed  in  the  devetop- 
mental  toxicity  studies. 


Short-term  dermal  (1  to  30 
days)  and  intermediate-tenm 
dermal  (1-6  months)  (resi- 
dential) 


None 


None 


Carcinogenjcity  in  mice 

LOAEL  =  1006  mg/kg/day  based 
on  kidney  effects  in  females  in- 
cluding tubular  dilatation,  chron- 
<c  gkxnenjionephntis.  and  hya- 
line casts. 


system 


Nr  '-larar,:;  ^a'  ■"■••»-•  dentihed  to 
-1'  * '-  .r  >-  of  nsk  No 
"<-  •  A-  .-  observed 
in  the  .  •  0-1,  M-"-'a<  study  m 
t'ie  'a'  a'  loses  up  to  1  (XX)  rr^g 
K^da,  , imit  dose)  In  addition 
no  developmental  effects  were 
observed  m  the  developmental 
studies 


Long-term  dermal  (greater  than 
6  months)  (residential) 


oral  study 

NOAEL=  0  99  rng'T^gday  (dermal 
absorption  rate  =  34%  when  ap- 
propriate) 


LOC  tof  MOE  =  1.000  (residenttal) 


Short-term  inhalation  (1  to  30 
days)  and  intermediate-term 
inhalation  (1-6  months)  (resi- 
dential) 


inhalation  (or  oral)  study 
NOAEL=    4  3    mg'kgday    imhaia 
tion  absorption  rate  =  100%,! 


Carcinogemcitv  In  mice 

LOAEL  =10  06  mg/kg/day  based 
on  kidney  effects  m  females  m 
duding  tubular  dilatation,  chron- 
ic glomeruionephntis.  and  hya- 
line casts 


LOC  for  MOE  =  1.000  (residential) 


Long-term  inhalation  (greater 
than  6  months)  (residential) 
Inhalation  (or  oral)  study 
NOAEL  =  1  0  mg/kg/day  (inha- 
lation absorption  rate  = 
lOO^-o) 


LOC  for  MOE  =  1 ,000  f  resKJenfial 


Ca'"Clnogen■c!^y   -^  "ure 

LQAEL  :  'CC>6  'Tigkg-:!av  tjnsej 
on  kidney  etiects  •'"  te^^^aies  .n- 
ciudinq  tubjia'  iliiatat'ft^^  cn'an- 
ic  giomerjtonepnr't.t  a-'C  nya- 
line  casts 


Subchronic  feeding  study  in  mice 
LOAEL   :      i  •    -aVgday  based 
on  enlarge::  «  jneys  in  females 
accompanied  by  swelling  of  the 
proximal  tutxile  cells 


Cancer  (oral,  dermal,  inhala- 
tion) 


None 


None 


"The  reference  to  tfie  FQPA  Safety  Factor  refers  to  any  additionai  safety  factor  reiameo  due  'c  conce"is  jn.que  to  tt>e  FQPA. 


< 


B  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Cyhalofop-butyl  is  a  new 
chemical,  this  is  the  first  tolerance 
established  for  the  combined  residues  of 
cyhalofop-butyl  plus  the  cyhalofop-acid 
and  di-acid  metabolites,  in  or  on  a  raw 
agricultural  commodity  (rice  grain  and 


ricp  strawj.  Risk  assessments  u^r*' 
C(,)nducted  bv  EPA  to  assess  dii^tan 
exposures  from  cyhaiofop-butyi  m  ioud 
as  follows: 

i.  Acute  exposure  .\(u\f'  du'tan,  r:^k 
assessments  are  performed  for  d  foini 
use  pesticide  if  a  toxicological  -tud\  h.iv 
indicated  the  possihilitv  nf  an  efffHJt  o| 
concern  occurring  as  a  result  of  a  one 


>.ndi^ 

,ii:\  ■- 


^K  a- 


At  ttie  doses  tested  there  were  no 

treatment-related  increase     m 

■ /'■  '     incidence  wt>en     com- 

;.,i-ec  to  controls 


mgle  exposure  An  appropriate 

in'  attributable  to  a  single 
Mir>     1  ^e)  was  not  identified  in 
!:i\  111  hiding  the  acute 
!   XI  it\  study  or  developmental 
•\  ^ti.dii's  Therefore,  acute  dietan 
^s:iit';it^  were  not  conducted. 


u.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
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Dietan'  Exposure  E%aluation  Mode! 
(DEEN'r'-')  analysis  evaluated  the 
individual  food  consumption  as 
reported  bv  respondents  in  the  USD.-\ 
1989-1992  nationwide  Continuing 
Survevs  of  Food  Intake  by  Individuals 
(CSFIl)  and  accumulated  exposure  to 
the  chemical  for  each  commodity  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  Use 
of  100%  crop  treated  and  tolerance  level 
residues 

iii.  Cancer.  The  Agency  has  not  vet 
classified  cyhalofop-butyl  for  cancer  .^ 
combined  chronic  toxicity 
carcinogenicity  study  in  rats  and  a 
carcinogenicity  study  in  mice  were 
conducted  to  assess  the  carcinogenic 
potential  of  cyhalofop-butyl  At  the 
doses  tested,  there  was  no  treatment- 
related  increase  in  tumor  incidenc  e 
when  compared  to  controls 

2,  Dietar,'  exposure  from  dnnkiriii 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
cvhalofop-butyl  in  drinking  water 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data. 
drinidng  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  nn 
the  physical  characteristics  of 
cyhalofop-butyl. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  .\nalvsis  Modeling  System 
(PRZM;EX.\MS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GEN'EEC  (a  tier  1 
model)  before  using  PRZM/EX.\MS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EX.\MS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM, EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario  The  PRZM  EX.\MS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water  Thf' 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  i-s  highly  unlikely  that 


drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
modf'ls  to  quantiK-  drinking  water 
exposure  and  risk  as  a  "oRfDor  °oPAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  ccjmparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  piesticide's  crjncentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  cyhalofop- 
butvl  thev  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  r.n  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  cyhalofop- 
butvl  for  chronic  exposures  are 
estimated  to  be  4  parts  per  billion  (ppbj 
for  surface  water  and  0.016  ppb  for 
ground  water 

3.  From  non-dietar,-  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietarv  exposure 
(e.g..  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Cvhalofop-butvl  is  not  registered  for  use 
on  anv  sites  that  would  result  in 
residential  exposure, 

4.  Cumulative  exposure  to  substances 
ivitb  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modifw  or  revoke  a  tolerance,  the 
Agency  consider    available 
information'  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and   "other  substances  that 
have  a  common  mechanism  of  toxicity   " 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cvhalofop-butvl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment   Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  cvhalofop-butyl 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  PVjr  the  purposes  of  this 
tolerance  action,  therefore  EPA  has  not 
assumed  that  c  vhalofop-butyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EP.\"s  efff)rts  to  determine 
which  chemicals  have  a  common 


mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997), 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Developmental  toxicity  studies.  In  a 
developmental  toxicity  study  in  rats  the 
maternal  toxicity  NOAEL  is  1 .000  mg/ 
kg/ day  (limit  dose).  At  the  1.000  mg/kg/ 
day  treatment  level,  the  liver  to  body 
weight  ratio  and  the  liver  to  adjusted 
body  weight  ratio  were  both  increased 
(106-107%  of  controls;  p  <0.01).  and 
there  were  slight,  non-statistical 
increases  in  the  mean  absolute  liver 
weights  of  all  treated  groups:  however, 
these  increases  can  be  attributed  to 
enzyme  induction  as  an  adaptive 
response  to  a  xenobiotic  agent  rather 
than  a  treatment-related  adverse  effect. 
There  were  no  treatment-related  effects 
observed  at  25  and  250  mg/kg/day.  The 
developmental  toxicity  NOAEL  is 
greater  than  or  equal  to  1.000  mg/kg/day 
(limit  dose). 

In  a  developmental  toxicity  study  in 
rabbits  the  maternal  LOAEL  is  200  mg/ 
kg/dav  based  on  maternal  death.  The 
maternal  NOAEL  is  40  mg/kg/day.  The 
developmental  NOAEL  is  greater  than  or 
equal  to  1.000  mg/kg/day  (limit  test). 

3,  Reproductive  toxicity  study.  In  a  2- 
generation  reproduction  study  in  rats  no 
treatment-related  deaths,  clinical  signs, 
body  weight  changes,  or  food 
consumption  differences  were  observed 
for  parental  male  or  female  rats  in  either 
generation  administered  any  dose  of  the 
test  material.  No  effects  were  observed 
for  FO  or  Fl  females  during  gestation  or 
lactation.  The  Reproductive  NOAEL  is 
greater  than  or  equal  to  1 .000  ppm 
(50.1-138.7  mg/kg/day  for  males;  69.2- 
147  7  mg/kg/day  for  females,  highest 
dose  tested  (HDT))  and  the  Offspring 
NOAEL  is  greater  than  or  equal  to  1 ,000 
ppm  (50-147,7  mg/kg/day,  HDT), 

4.  Neurotoxicity  studies.  In  an  acute 
neurotoxicity  study  in  rats  the  NOAEL 
is  greater  than  or  equal  to  2.000  mg/kg 


Federal  Register/ Vol.  66.  No.  188 /Thursday.  September  27.  2001/Ru1b,s  and  Rpgulatidns        493l:^ 


(limit  dose)  based  on  the  absence  of 
clinical  signs,  a  lack  of  effects  on  FOB 
parameters  and  motor  activity,  and  the 
absence  of  neuropathologic  lesions 
following  gavage  dosing. 

In  a  suDchronic  neurotoxicity  study  in 
rats  the  NOAEL  is  greater  than  or  equal 
to  75  mg/kg/day  HDT  in  males  and 
greater  than  or  equal  to  250  mg/kg/day 
(HDT)  in  females  based  on  the  absence 
of  clinical  signs,  lack  of  effects  on  FOB 
parameters  and  motor  activity,  and 
absence  of  neuropathologic  lesions, 

5.  Conclusion.  There  is  no  evidence  of 
quantitatively  or  qualitatively  increased 
susceptibility  in  the  developmental 
toxicity  studies  in  rats  and  rabbits,  or  in 
the  two  generation  reproductive  toxicity 
study  in  rats.  However,  cyhalofop-butyl 
has  not  been  evaluated  by  the  Agency's 
FQPA  Safety  Factor  Committee 
Therefore,  for  the  purposes  of  this 
emergency  exemption,  the  FQPA  safety 
factor  of  lOX,  to  protect  infants  and 
children  has  been  retained  for  all 
dietary  and  residential  risk  assessments 

D  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 


to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i  p  ,  the  P.^Dl  !'• 
available  for  exposure  through  drinking 
water  eg  .allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietar\  ,  non- 
occupational exposure)  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Offii  e  of  Water 
are  used  to  calculate  DWLCX:s   2L  7(1  kg 
(adult  male).  2L/60  kg  (adult  female). 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis  This  variation  will  he 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessment^ 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term. 
intermediate-term,  chronic  and  cancer 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs.  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  cyhalofop-butyl  in  drinking  water 
(when  considered  along  with  other 
sources  of  exposure  for  which  OPP  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  human 
health  risk  at  this  time  Because  OPP 


considers  the  aggregate  nsk  resulting 
from  multiple  exposure  pathways 
asso(  idted  with  a  pestK  kh   ^  uses,  levels 
'f  f  nnipanson  in  drinking  water  may 
varv  a'-  those  uses  change.  If  new  uses 
are  added  m  the  future,  OPP  will 
reassess  the  potential  impacts  of 
c>'halofop-butyl  on  drinking  water  as  a 
part  (if  the  aggregate  risk  assessment 
process 

1.  Acute  risk-  .\n  appropriate 
endpoint  attributable  to  a  single 
exposure  (dose)  was  not  identified  in 
any  study  including  the  acute 
neurotoxicity  study  or  developmental 
toxicity  studies.  Therefore,  acute  dietary 
risk  assessments  were  not  conducted 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  cyhalofop-butyl  from 
innd  will  utilize  less  than  1%  of  the 

(  F.M)  fnr  the  US  population,  4%  of  the 
(.P.M.)  fcr  rmn  nur-^mg  infants  (infant 
subpopulatiiii  ,i'.  greatest  exposure)  and 
2%  of  the  (  \>.M)  fur  children  1-6  years 
old  (children  subpopulation  at  greatest 
exposure  There  are  no  residential  uses 
for  rvha;   f  p  butyl  In  addition,  despite 
the  pijtt.Miii.il  for  rhronic  dietary 
exposure  to  (  vhaiofop-butyl  in  drinking 
water  after  r.alculating  DWLOCs  and 
I omparing  them  to  conservative  model 
estimated  environmental  concentrations 
of  cvhalofop-butyl  in  surface  and 
ground  water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  (  F.Ml  as  shown  in  the  following 
Table  J 


Table  2.  —Aggregate  Risk  Assessment  fob  Chronic  (Non-Cancer)  Exposure  to  Cyhalofop-butyl 


Population  sut>group 

cPAD  mg/kg/day 

"focPAD  (Food) 

Surface  water 

EEC  ippf:;, 

1 
Ground  water  EEC 
c>c>t 

Chronic  DWLOC      ' 

(PPb) 

U.S.  population 

0  001 

1% 

4 

0016 

35 

Ctiildren  1-6  years  ok) 

OOOI 

!2o^ 

4 

0016 

5 

Non-nursing  infants 

0001 

4% 

4 

0016 

5 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Cyhalofop-butyl  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  were  previously 
addressed. 

4.  Intennediate-term  risk 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 


to  be  a  background  exposure  level). 
Cyhalofop-butyl  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposure  Therefore  the 
aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  were  pre\  iousK 
addressed 

5.  Aggregate  cane  pr  nsk  for  I '  S. 
population  The  Agent  v  has  not  vet 
classified  cyhalofop-butyl  for  cancer.  A 
combined  chronic  toxicity, 
carcinogenicity  study  in  rats  and  a 
carcinogenicity  study  in  mice  were 
conducted  to  assess  the  carcinogenic 
potential  of  cyhalofop-butvl   At  the 
doses  tested,  there  was  no  treatment- 


related  increase  in  tumor  incidence 
when  compared  to  controls.  Therefore, 
a  risk  assessment  to  estimate  risk  from 
cancer  was  not  conducted. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
hom  aggregate  exposure  to  cyhalofop- 
butyl  residues. 

\    Other  Considerations 

A  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 


I 
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e.xpression  The  method  may  be 
requested  from:  Calvin  Furlov\ .  PRRIB. 
IRSD  (7502C),  Office  nf  Pesticide 
Programs.  Environmental  Protection 
Agencv.  1200  Pennsylvania  Ave  .  NW. 
Washington,  DC  20460:  telephone 
number:  (703)  305-5229:  e-majl  address: 
furlow.calvin@epa.gov 

B  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits,  for  residues 
of  cyhalofop-butyl  and  its  metaboUtt^  in 
or  on  rice.  Therefore,  harmonization  is 
not  an  issue  for  this  use. 

VI.  Ck)nclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  cyhalofop- 
butyl,  2-l4-(4-cyano-2- 
fluorophenoxylphenoxyll  propanoic 
acid,  butyl  ester  (R)  plus  the  cyhalofop- 
acid  and  di-acid  metabolites  in  or  on 
rice  grain  at  0.03  ppm  and  rice  straw  at  ^ 
8.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDC.-\.  as 
amended  bv  the  FQP.-\,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EP.\ 
procedural  regulations  v\hif:h  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78 
.•Mthough  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
es.sentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  bv  EP.\  under  new- 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409 
However,  the  period  for  filing  obiections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Seed  to  Do  to  File  an 
Ohiection  or  Request  a  Hearinz^ 

You  must  file  vour  objection  rir 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178,  To  ensure  proper  receipt  by  EP.A. 
vou  must  identifv'  docket  control 
number  OPP-301 167  in  the  subject  line 
on  the  first  page  of  your  submission  .Ml 
requests  must  be  in  writing,  and  mustjt)»' 
mailed  or  delivered  to  the  Hearing  ('K'rk 
on  or  before  November  26,  2001 

1.  Filing  the  request  Your  objec    on 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CIFR 


178  25).  if  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  bv  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  mav  be  ( laimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
a(  I  ordani  e  with  procedures  set  forth  in 
40  CFR  part  2.  A  copv  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  ret  ord   Information  not  marked 
confidential  may  be  disclosed  publicly 
bv  EPA  without  prior  notice. 

Mail  vour  written  request  to:  Office  of 
the  Hearing  Cilerk  (1900),  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Ave..  NW  .  Washington.  DC  20460.  You 
mav  also  deliver  vour  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Mondav  through  Friday, 
excluding  legal  holidays  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2    To/nrano'  fee  payment  If  vou  file 
an  ob|ection  nr  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CP'R  180.3  3(1)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EP.-\  Headquarters 
.\ccounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O  Box 
360277M,  Pittsburgh.  P.\  15251.  Please 
identify  the  fee  submission  by  labeling 
it  'Tolerance  Petitum  Fees." 

EP.'\  is  authorized  to  waive  any  fee 
refjuirement  "when  in  the  judgement  of 
the  .Xdministrator  sur  h  a  waiver  or 
refund  is  e(|uitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waner  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703J  305- 
5697.  bv  e-mail  at 

tompkins  jim<§epa.go\ .  or  bv  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  .Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  vour  request  for  such  a  waiver  to: 
lames  HoUins,  Information  Resources 
and  -Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  .Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  (ilerk  as  described  in 


Unit  VILA.,  you  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B,2.  Mail  your 
copies,  identified  bv  the  docket  control 
number  OPP-301167,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
.Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW,,  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8,0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify' 
the  action  requested  (40  CFR  178.32).' 

VIII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Re\iew  (58  FR  51735. 
October  4.  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355',  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C,  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
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Title  II  of  the  Unhinded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  0MB  review  or  any  other 
Agency  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications  "  "Policies 
that  have  federalism  implications  '  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  "  This  final  "-ulc 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  no! 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408ln)(4) 
For  these  same  reasons,  the  Agenrv 
has  determined  that  this  rule  does  not 
have  any  "tnbal  implications  '  as 
described  in  Executive  Order  1.3175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000)  Executivp 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  bv  tribal 
officials  in  the  development  of 
regulator>'  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes     This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C,  801  et  seq  .  as  added  bv  the  Small 
Business  Regulator*  Enforcement 
Fairness  Act  of  1996,  generalU  prn\  uie< 
that  before  a  rule  may  take  effec  l  the 
agency  promulgating  the  rule  must 


submit  a  rule  report   w  huh  includes  a 
ropv  of  the  rulf^  tu  cat-h  House  of  the 
(  nngrtsN  ,iiid  t    'he  Comptroller  General 
nf  !ht  i  lit.  i  S!,ites,  EPA  will  submit  a 
n[)i  r'  !    iifninint;  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
thf  r  S   f^mjsf  of  Representatives,  and 
the  (jiniptrnlifi  (,t'!!i»ral  of  the  United 
State,  prior  t-i  piubiii  .ition  of  this  final 
rule  m  th(  Federal  Register  This  final 
rule  is  not  d  '  maior  rule"  as  defined  by 
S  r  S  r.  B04(2). 

Li.st  of  Subjects  in  40  CFR  Part  180 

Hn^'ironmentd!  [ir'>te<  tion, 
.^dmlnlst^atl\■(>  prartK  c  and  procedure. 
.Agricultural  i  (im.'iindities,  Pesticides 
and  pests,  RepnrtiHi;  and  recordkeeping 
requirements 

Dated:  August  29,  2001. 
.\nn»'  F.   Lindsey, 
Acting  Director.  Office  of  Pesticide  Progmms 

Therefore,  40  CFR  chapter  I  is 

amended  as  follows: 

t 

PARTI  8(>-{  ADDED] 

1  The  authonty  citation  for  part  180 
continues  to  read  as  follows. 

.Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§  180  576     Cyh«(of op-butyl,  tolerances  for 
residues 

2.  Set  Ik  ri  180  576  is  added  to  read  as 
follows: 

(a)  General  i Reserved) 

(b)  Section  18  emergency  exemptions. 
Time-limited  t   Itr.iiK  es  are  established 
for  combined  rusidues  of  cyhalofop- 
butyl.  2-|4-(4-cyano-2- 
f!ii(irnphpnoxy)phenoxyllpropanoic 

a(  id   hutvl  ester  (R),  plus  the  cyhalofop- 
ai  id  md  di-acid  metabolites  in 
(  onnection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  t  \  fht  VAW.  The  tolerances  will 
expir'  rtiii  are  revoked  on  the  dates 


the  following  table. 


Commcxjity 

Parts  per  million 

■    - 
Expiratton/revocation  date 

Rice,  gram    

0  03 

•              •              » 

aCiO'O? 

Rice,  straw 

80 

6/30/02 

- 
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(c)  Tolerances  with  reiiional 
registration  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Rpsen'edj 

:FK  IXii    Di-.M'.'tH  Filed  9-26-01:  8:45  am) 

8ILUNG  CODE  5560-5O-S 


DEPARTMENT  OF  AGRICULTURE 

Office  of  Procurement  and  Property 
Management 


48  CFR  Parts  419  and  452 


[AGAR  Case  2000-01] 
RIN  0599-AA09 


Agriculture  Acquisition  Regulation; 
North  American  Industrial 
Classification  System 

AGENCY:  C^fficp  of  Procurement  and 
Property  Minagement.  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  rule  amends 

the  .\gnculture  .Acquisition  Regulation 
(AGAR)  bv  replacing  references  to 
Standard  Industrial  Classification  (SIC) 
Codes  with  references  to  North 
American  Industrial  Classification 
Svstem  (NAICSl  codes.  On  luly  26. 
2000.  the  Federal  Acquisition 
Regulation  (FAR)  was  amended  to 
pmplov  N'AICS  codes  f(jr  smaii  business 
sizp  determinations  and  other  purposes 
in  lieu  of  SIC  codes  Since  the  .\GAR 
supplements  the  F.-\R.  I'SDA  is 
amending  the  AG.-\R  to  reflect  the  FAR  s 
adoption  of  NAICS  codes. 
DATES:  This  rule  is  effective  November 
26.  2001  without  further  action,  unless 
we  receive  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  on  or  before  October 
29.  2001    If  we  receive  adverse 
comments,  the  Office  of  Procurement 
and  Property  Management  will  publish 
a  timelv  withdrawal  of  the  rule  in  the 
Federal  Register 

ADDRESSES:  Please  submit  anv  adverse 
comments,  or  a  notice  of  intent  to 
submit  adverse  comments,  in  writing  to 
U.S.  Department  of  Agriculture.  Office 
of  Procurement  and  Propert\- 
Management   Procurement  Polir\ 
Division.  Stop  4,30.1.  1400  Independence 
Avenue  S\V.  Washingtcm.  DC  20250- 
9,^03.  You  mav  submit  comments  ^r 
request  additional  information  via 
electronic  mail  (E-mail)  to 
/OP  fiaragun'Tusr/a  gov  or  via  fax  at  (202) 
720-8972 

FOR  FURTHER  INFORMATION  CONTACT: 
loseph  I   Daragan,    202    "20-5724. 
SUPPLEMENTARY  INFORMATION: 


I.  Baciigrounil 

II.  Procedural  Requirements 

A.  Executive  Orders  Nos.  12866  and  1298H 

B.  Regulatory  Flexibility  Act 

C.  Paperworlc  Reduction  Act 

D.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13132:  Federalism 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
governments 

I.  Background 

The  AGAR  implements  the  F.\R  (48 
CFR  chapter  1 1  uhere  further 
implementation  is  needed,  and 
supplements  the  FAR  when  coverage  is 
needed  for  subject  matter  not  covered  by 
the  FAR.  On  July  26,  2000.  the  FAR  was 
amended  to  employ  NAICS  codes  for 
small  business  size  determinations  and 
other  purposes  in  lieu  of  SIC  codes  (65 
FR  4605.5^6063).  AGAR  452.219-70.  a 
solicitation  provision  prescribed  for  use 
by  AGAR  419.508.  informs  prospective 
offerors  which  small  business  size 
standards  will  be  used  in  determining 
whether  an  offeror  is  a  large  business  or 
a  small  business.  The  provision  sets  out 
size  standards  by  SIC  code.  We  are 
amending  this  provision  and 
prescription  to  use  NAICS  codes  to 
identifv  business  classifications  and 
applicable  size  standards.  In  this 
rulemaking  document.  USDA  is 
amending  the  AGAR  as  a  direct  final 
rule,  since  the  changes  are  non- 
controversial  and  unlikely  to  generate 
adverse  comment. 

Rules  that  an  agency  believes  are 
ntmcontroversial  and  unlikelv  to  result 
in  adverse  comments  mav  be  published 
in  the  Federal  Register  as  direct  final 
rules.  The  Office  of  Procurement  and 
Propertv  Management  published  a 
policv  statement  m  the  Federal  Register 
(63  FR  9158.  Feb.  24.  1998)  notifying  the 
public  of  its  intent  to  use  direct  final 
rulemaking  in  appropriate 
(  ir(  unistances. 

This  rule  makes  the  following  changes 
to  the  AGAR: 

(a)  In  parts  419  and  452.  we  substitute 
the  term  "North  American  Industrial 
Classification  Svstem  '  and  its  acronym 
"NAICS"  for  the  term  "Standard 
Industrial  Classification"  and  its 
acronym  "SIC. 

(b)  in  part  452.  we  change  the  date  of 
the  solicitation  provision  at  AGAR 
452.219-70.  because  the  provision  is 
amended  bv  this  direct  final  rule. 

II.  Procedural  Requirements 

A   Executivr  Orders  Sos   128H6  and 
12988 

USDA  prepared  a  work  plan  for  this 
regulation  and  submitted  it  to  the  Office 
of  Management  and  Budget  (OMBJ 


pursuant  to  Executive  Order  No.  12866. 
0MB  determined  that  the  rule  was  not 
significant  for  the  purposes  of  Executive 
Order  No.  12866.  Therefore,  the  rule  has 
not  been  reviewed  by  0MB.  U'SDA  has 
reviewed  this  rule  in  accordance  with 
Executive  Order  No.  12988.  Civil  justice 
Reform.  The  proposed  rule  meets  the 
applicable  standards  in  section  3  of 
Executive  Order  No.  12988. 

B  Regulatory-  Flexibility  Act 

USDA  reviewed  this  rule  under  the 
Regulaton.'  Flexibility  Act.  5  U.S.C.  601- 
611.  which  requires  preparation  of  a 
regulaton.-  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  USDA  certifies 
r'lat  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  and,  therefore,  no 
regulatorv  flexibility  analysis  has  been 
prepared.  However,  comments  from 
small  entities  concerning  the  effects  of 
the  rule  will  be  considered.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  609  (AGAR  Case  2000- 
01)  in  correspondence. 


C.  Papen^ork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  rule. 
Accordingly  no  0MB  clearance  is 
required  bv  the  Paperwork  Reduction 
.■\ct.  44  U.S.C.  chapter  35,  or  OMB's 
implementing  regulations  at  5  CFR  Part 
1320. 

D.  Small  Business  Regulaton,- 
Enforcement  Fairness  Act 

A  report  on  this  rule  has  been 
submitted  to  each  House  of  Congress 
and  the  Comptroller  General  in 
accordance  with  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996.  5  U'S.C.  801-808.  This  rule  is  not 
a  major  rule  for  purposes  of  the  Act. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
1531-1538,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator,-  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  USDA  has  determined  that  this 
direct  final  rule  does  not  contain  a 
Federal  mandate  as  defined  in  2  U.S.C. 
658(a).  USDA  has  also  determined  that 
this  direct  final  rule  does  not 
significantly  or  uniquely  affect  small 
governments.  Accordingly,  this  rule  is 
not  subject  to  the  requirements  of  Title 
II  of  UMRA. 
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F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  Federalism 
(64  FR  43255.  Aug.  10.  1999).  imposes 
requirements  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  'substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

USDA  has  determined  that  this  rule 
does,  not  have  federalism  implications 
It  will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  The 
rule  will  not  impose  substantial  costs  on 
States  and  localities.  Accordingly,  this 
rule  is  not  subject  to  the  procedural 
requirement  of  Executive  Order  13132 
for  regulatory  policies  having  federalism 
implications. 

G.  Executive  Order  131  75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  Nov,  9. 
2000).  imposes  requirements  in  the 
development  of  regulatory  policies  that 
have  tribal  implications.  Executive 
Order  13175  defines  "policies  that  have 
tribal  implications"  as  having 
"substantial  direct  effects  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes.  ' 
USDA  has  determined  that  this  rule 
does  not  have  tribal  implications  and. 
therefore,  the  consultation  and 
coordination  requirements  of  Executive 
Order  13175  do  not  apply. 

List  of  Subiects  in  48  CFR  Parts  419  and 
452 

Acquisition  regulations,  Government 
contracts.  Government  procurement. 
Procurement. 

For  the  reasons  set  out  in  the 
preamble,  the  Office  of  Procurement 
andPropertv  Management  amends  48 
CFR  Parts  419  and  452  as  set  forth 
below: 

PART  419— SMALL  BUSINESS 
PROGRAMS 

1.  The  authority  citation  for  Part  419 
continues  to  read  as  follows: 


.Authority:  5  T  S  C    ^01  and  40  U.S.C. 

4861(1 

2,  Amend  section  419  508  bv 
removing  the  acronym  "SIC    ansi 
adding,  in  its  place,  the  arrnnvm 
■  NAICS  ■ 

PART  452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1  The  authority  citation  for  Pari  4' 2 
continues  to  read  as  follows: 

Authority:  5  L  S.C  301  and  40  U.S.C. 

486((  1 

2  Amend  section  452.219-70  as 

follows: 

a.  Remove  the  acronym    SIC    and 
add.  in  its  place,  the  acronym    .\.M(,,s 

b.  Remove  the  date  '  .NOV  1996    and 
add.  in  its  place,  the  date    SEP  2001". 

c.  Remove  the  words    Standard 
Industrial  Classification  '  and  add   m 
their  place,  the  words  "North  American 
Industrial  Classification  System", 

Done  at  Washington,  DC.  this  20th  day  of 
September   200f 

W.R.  Ashworth. 

Director.  Uffice  oj  Procurement  and  Property 

Management. 

IFR  Do(    01-240S7  Filed  9-26-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  010111010-1223-02;  I.D. 
113000B1 

RIN  0648-AO42 

International  Fisheries  Regulations: 
Pacific  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanii  and 
Atmospheric  Administration  (N(I-\A). 
Commerce 

action:  Final  rule 


summary:  NMFS  issues  this  final  rule  to 

implement  fisher\  conservation  and 
management  measures  for  the  CS 
purse  seine  fishery  in  the  eastern  Pacific 
Ocean  (EPO)  to  reduce  bv(  atch  of 
juvenile  tuna,  non-target  fish  species, 
and  non-fish  species.  These  measures 
were  recommended  by  the  Inter- 
American  Tropical  Tuna  C>)mnu>,si(in 
(lATTC)  and  approved  by  the  U.S. 
Department  of  Slate  (DOS),  in 
accordance  with  the  Tuna  (;iin\t'Mtj.)ns 
Act  of  1950,  In  addition,  this  rule 
establishes  reporting  requirements  for 


U.S.  vessels  fisinrn:  f.r  tuna  in  the  EPO 
in  order  to  gatht  r  mfnrmation  that 
NMFS  can  provii.  i,  the  lATTC  for  a 
regional  vessel  register.  The  vessel 
register  will  promote  consistent 
compliance  across  all  lATTC  member 
nations  by  ensuring  constant  attention 
to  fleets  active  in  the  area  and  aiding  in 
identification  of  vessels  engaged  in 
illegal,  unreported  or  undocumented 
fishing  in  the  EPO. 
DATES:  Effective  October  29.  2001. 
ADDRESSES;  (     ;  ;.>s  of  the  final 
t  n\  ir   !ini<'nidi  .assessment  regulatory 
inifiH(  t  nview/final  regulatory 
flexibility  analysis  (EA  RIR  FRF  \i  may 
be  obtained  from  the  Si   ,!tl\^f  ^j 
Hoginiidi  .^dn;]nistrat;)r.  Southwest 
Region,  NMFS.  ',01  W  Ocean  Blvd.. 
Long  Beach.  CA  90802-4213  Send 
comments  regarding  the  reporting 
burden  estimate  or  any  other  aspect  of 
the  collection-of-information 
requirements  in  this  final  rule, 
including  suggestions  to  reduce  the 
burden,  to  the  Regional  Administrator. 
Southwest  Region,  and  to  the  Office  of 
Information  and  Regulatory-  Affairs. 
Offii  '     f  Management  and  Budget 
(OMH     V\ashmgton.  DC  20503  (ATTN: 
N(),\A  I )i'sk  Officer), 
FOR  FURTHER  INFORMATION  CONTACT: 
Sveiii  Itjugnt'i.  Sustainable  1  ishenes 
Division.  Southwest  Region.  NMFS. 
S82-MHO~-4()  iO    fa\  '^^•:    ''Hti  4047. 
SUPPLEMENTARY  INFORMATION 

ElectronK  .^kpss 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register's  website 
at  http://www, access.gpo.gov/su-docs/ 
aces/aces  140  html. 

Bar  Icground 

The  Inited  States  is  a  member  of  the 
1ATT(    whi(  h  was  established  under 
the  Ci  lu  •  n!iiin  for  the  Establishment  of 
an  Inter-Aniencan  Tropical  Tuna 
Commission,  signed  in  1949,  The 
I.MT(    was  's'  t,'  lished  to  provide  an 
int-  rihitii  luii  arrangement  to  ensure 
CI  iiserv  ation  and  management  of 
yei     w  *;r,  tuna  and  of  other  fish  species 
taki  n  ;  \  !  ,i.a  fishing  vessels  in  the  EPO 
(also  known  as  the  Convention  Area). 
definpH  at  50  CFR  part  300.  subpart  C. 
as  til'  waters  bounded  bv  the  coast  of 
the  Americas.  40'  N.  lat,.  150''  W.  long., 
and  40   S,  lat.  The  lATTC  maintains  a 
scientific  research  and  fisher\' 
monitoring  program,  which  annually 
assesses  the  status  of  tuna  stocks  and 
conditions  in  the  fisheries  to  determine 
appropriate  harvest  levels  or  other 
measures  to  prevent  overexploitation 
and  promote  maximum  sustainable 
yield.  The  lATTC  is  devoting  an 
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increased  amount  nf  time  and  resources 
to  assessing  the  need  for.  and 
recommending,  conservation  and 
management  mea.sures  to  deal  with 
problems  such  as  bvc  atch  in  the  tuna 
fisheries. 

The  actions  in  this  final  rule  are 
intended  to  address  concerns  about 
bvcatch  in  purse  seine  fisheries  in  the 
EPO  and  to  establish  a  regional  vessel 
register  that  will  be  useful  for 
compliance  monitoring  and  for 
management  decisions  affecting  the 
manv  fishing  gears  used  in  the  EPO  to 
take  tuna  and  tuna-like  fishes  These 
measures  were  recommended  by  the 
lATTC  and  approved  by  the  DOS.  The 
preamble  to  the  proposed  rule 
published  for  this  action  (66  FR  17,387. 
March  30,  2001.  corrected  at  66  FR 
20419.  April  23,  2001)  presented  the 
history  and  provisions  of  the  action,  and 
thev  are  not  repeated  here  Pursuant  to 
the  Tuna  Conventions  Act.  \'MF.S 
convened  a  public  hearing  on  the 
proposed  rule  in  San  Diego.  California, 
on  April  27.  2001 

Changes  From  the  Proposed  Rule 

Several  clarifications  to  the  language 
contained  in  the  proposed  rul^  w^re 
made  based  on  comments  and 
recommendations  that  NMFS  received 

Comments  and  Responses 

Comment  1:  The  rule  fails  to  address 
over-capacity  and  overfishing 

Response:  The  recommendations  of 
the  lATTC  did  not  address  these  issues, 
therefore,  the  rule,  which  is  intended  to 
carry  out  the  lATTC  recommendations, 
does  not  address  them  The  lATTC  staff 
has  been  charged  with  developing  a 
fleet  capacity  program  consistent  with 
the  Food  and  Agricultural  Organization 
Plan  of  Action  for  fishing  capacity 
management. 

Comment  2:  The  lATTC  member 
nations  are  not  enforcing  the  lATTC 
recommendations. 

Response  The  \'  S.  agrees  that  there 
is  concern  about  th^  uneven  level  of 
enforcement  among  the  members  and  is 
working  with  them  to  improve  this 
situation.  A  new  p»'rnianeiit  Working 
Group  on  C^umpliance  was  established 
and  met  for  the  first  time  in  lune  2000 
Reports  on  the  implementatifin  of,  and 
compliance  with,  lATTC 
recommendations  will  he  among 
priority  subjects  for  future  meetings  of 
this  working  group  The  working  group 
discussions  should  result  in  increase(i 
peer  pressure  tr)  imprr}vv  enfon.ement 
and  compliance  bv  all  members 

Comment  i:  The  proposed  rule  fails  ti 
implement  time  and  area  (Insures, 
which  would  be  more  effec  ti\  e  in 
reducing  bvcatch. 


Response:  Time  and  area  closures  are 
onlv  one  of  several  possible  tools  to 
limit  bvcatch.  especially  of  juvenile 
tuna  The  2000  resolution,  which  sets 
the  quota  for  yellowfin  tuna  included 
two  area  closures  that  would  go  into 
effect  when  the  purse  seine  catch 
reached  240,000  metric  tons.  These 
were  intended  to  ensure  that  juvenile 
vellowfin  catches  (which  are 
historicallv  higher  in  these  areas)  would 
be  curtailed  if  the  total  vellowfin  catch 
were  high.  However,  catches  were  slow 
the  second  half  of  2000,  and  the 
closures  were  not  needed  The  lATTC 
also  agreed  to  and  the  parties 
implemented  a  90-day  closure  of  the 
purse  seine  fishery  on  floating  objects 
(anv  natural  objet  t  or  manmade  fish 
aggregating  device  arf>und  which  fishing 
vessels  may  catch  tuna)  from  September 
15.  2000,  to  December  15.  2000.  The 
goal  of  this  closure  was  to  reduce  the 
probability  of  high  catches  of  juvenile 
vellowfin  and  bigeye  tuna.  End-of-year 
data  indicate  that  catches  of  juvenile 
tuna  were  indeed  relatively  low. 

Comment  4  The  bvcatch  reduction 
provisions  should  be  extended  to  all 
gear  tvpes  that  fish  in  the  EPO. 

Response:  The  lATTC  has  historically 
focused  on  managing  the  tuna  purse 
seine  fisheries,  which  account  for  the 
bulk  of  tuna  fishing  and  fishing 
mortalitv  in  the  EPO  However,  the 
LATTC  IS  dware  of  the  need  to  consider 
other  fishing  gears  in  the  future.  The 
regional  vessel  register  should  provide 
thf  initial  data  on  the  degree  to  which 
other  gears  are  us^d   For  the  time  being, 
however,  the  lATTC  only  recommended 
actions  dealing  with  bycatch  reduction 
in  the  purse  seine  fishery,  and  therefore. 
the  proposed  rul>^  could  only  deal  with 
those  recommendations.  However,  the 
Pacific  Fishery  Management  Council 
(Council)  is  preparing  a  fishery 
managemt-nt  plan  (FMP)  for  highly 
migrators'  species  fisheries  off  the  West 
Coast.  The  FMP  will  contain 
management  measures  that,  to  the 
extent  practicable,  minimize  bycatch 
and.  to  the  e.xtent  bycatch  c:annot  be 
avoided,  minimize  the  mortality  of  such 
bycatch. 

Comment  5:  The  bycatch  rule  should 
last  longer  than  1  year. 

Response:  The  lATTC's  initial 
recommendation  called  for  only  a  1-year 
[ulot  prniect.  At  its  meeting  in  June 
2001.  however,  the  lATFC  agreed  to 
extend  the  pilot  nroject  through  2002. 

Comment  6:  Tne  terms  of  reference  for 
the  evaluation  of  the  effectiveness  of  the 
pilot  program  should  be  made  available 
for  review  and  comment. 

Response:  The  lATTC  did  not 
establi'^H  terms  nf  ri'ferenfe  for  the 
evaluation;  therefore,  they  are  not 


available  at  this  time.  However,  NMFS 
and  the  DOS  expect  the  review  to 
include  the  extent  of  application  by  the 
parties,  the  records  of  observers  from 
initial  trips  (indicating  both  the  degree 
of  compliance  and  the  degree  of 
difficulties  that  operators  may  have  had 
in  implementing  the  measure),  and  the 
records  of  the  amount  of  fish,  by  species 
and  size,  that  were  retained  and 
discarded.  Only  very  preliminary  results 
were  discussed  at  the  annual  meeting  in 
June,  and  it  was  agreed  that  first  year 
results  would  be  discussed  at  a  Bycatch 
Working  Group  meeting  early  in  2002. 
The  Bycatch  Working  Group  meetings 
are  open  to  the  public,  and  the  LATTC 
often  posts  analytical  results  on  its 
website. 

Comment  7:  The  recordkeeping  and 
reporting  requirements  did  not 
explicitlv  list  all  the  information  listed 
in  the  lATTC  Resolution. 

Response:  NMFS  intends  to  provide 
to  the  lATTC  all  the  data  elements  listed 
in  the  lATTC  Resolution,  NMFS  already 
has  (or  has  access  to)  much  of  the 
information  needed,  and  will  only 
request  missing  data  elements  from 
individual  vessel  owners.  The  rule 
requires  owners  to  provide  such 
information  as  requested  by  the 
Regional  Administrator.  Also,  the 
lATTC  may  change  the  data  elements 
needed  in  the  future.  The  approach 
contained  in  the  rule  should  allow 
NMFS  to  implement  new 
recommendations  in  the  future  without 
going  through  additional  rulemaking, 
although  Paperwork  Reduction  Act 
(PRA)  requirements  will  apply. 

Comment  8:  The  rules  fail  to  address 
alternative  means  of  harvesting  free- 
swimming  mature  tuna. 

Response:  NMFS  appreciates  the 
manv  suggestions  it  received  concerning 
research  and  testing  of  alternative 
technological  innovations  that  can 
locate  and  harvest  mature  yellowfin 
tuna  not  associated  with  dolphins  or 
significant  bycatch,  and  has  provided 
these  suggestions  to  the  NMFS 
Southwest  Fisheries  Science  Center  and 
lATTC  staff  for  consideration.  However, 
since  neither  the  LATTC  recommends, 
nor  the  Tuna  Convention  Act  mandates, 
the  use  of  alternative  rmasures  for 
locating  and  harvesting  mature  tuna,  the 
rule  cannot  require  them  under  the 
Tuna  Conventions  Act. 

Comment  9:  NMFS  should  have 
prepared  an  environmental  impact 
statement  (EIS)  for  the  proposed  rule. 

Response:  The  proposed  measures  are 
limited  in  scope  and  time,  and  fewer 
than  30  U,S,  vessels  are  likely  to  be 
affected  by  this  rule.  Therefore,  NMFS 
has  determined  that  an  EIS  is  not 
necessary.  However,  NMFS  has 
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considered  the  comments  on  this  rule 
and  modified  accordingly  the  EA  for 
this  action. 

Comment  10:  The  EA  is  inadequate  in 
several  ways:  It  did  not  take  into 
consideration  all  information  before  it 
made  an  unwarranted  conclusion  that 
the  yellowfin  stock  is  healthy;  it  did  not 
contain  an  examination  of  the  effect  of 
bycatch  reduction  efforts  on  dolphins; 
and  it  did  not  take  into  consideration 
that  finfish  and  sharks  released  from 
purse  seine  nets  will  already  be  dead. 
Further,  the  EA  should  not  have  been 
separated  from  the  programmatic  EA  for 
the  implementation  of  the  International 
Dolphin  Conservation  Program  Act 
(IDCPA). 

Response:  NfMFS  agrees  that  the 
actions  are  related,  in  that  both  EAs 
address  management  of  the  U.S.  purse 
seine  fleet  in  the  EPO.  However,  this 
rule  was  adopted  independently  of  the 
actions  under  the  IDCPA.  The  final  EA 
for  this  action  refers  to  the  EA  for  the 
IDCPA  to  the  extent  necessary. 

Comment  11:  The  term  "discard" 
should  be  defined  or  clarified  to  prevent 
a  vessel  operator  from  circumventing 
the  intent  of  the  measure  by  dumping 
dead  fish  from  a  net  before  bringing 
them  on  board.  The  intent  of  the 
measure  was  "full  retention"  of  all  tuna 
caught  in  a  set. 

Response:  The  prohibition  on 
discarding  tuna  (other  than  those  unfit 
for  human  consumption)  has  been 
revised  to  match  the  language  of  the 
LATTC  recommendation,  which 
provides  the  circumstances  under 
which  fish  should  be  discarded.  NMFS 
agrees  that,  under  this  rule,  a  vessel 
operator  could  abort  a  set  or  terminate 
brailing  of  fish  on  board  if  it  was 
determined  that  there  was  a  large 
amount  of  small  tuna  or  non-tuna 
species  with  little  market  value.  If  a 
substantial  number  of  these  fish  survive, 
then  aborting  the  set  would  be 
beneficial.  This  is  one  of  the  factors  that 
should  be  considered  by  the  LATTC  in 
evaluating  the  pilot  program. 

Comment  12:  The  term  "as  soon  as 
practicable",  as  used  in  §§  300.28  and 
300.29  of  this  chapter  should  be  defined 
for  clarification. 

Response:  The  language  in  §§  300.28 
and  300.29  has  been  revised  to  clarify 
the  term  "as  soon  as  practicable."  Non- 
target  species  of  fish  must  be  returned 
to  the  sea  as  soon  as  practicable  after  the 
fish  have  been  brought  on  board  the 
vessel  during  the  brailing  operation  and 
identified. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 


NMFS  prepared  a  FRFA  describing 
the  impact  of  this  action  on  small 
entities.  For  the  2001  fishing  vear.  the 
final  rule  requires;  (1)  Full  rctpntion  (if 
all  tuna  taken  in  a  set  and  brought  on 
board  a  fishing  vessel,  except  on  the  last 
set  when  there  might  not  be  sufficient 
well  space  to  accommodate  all  tuna  in 
a  set:  (2)  the  prompt  release  of  non- 
target  species:  and  (3)  the  use  of  special 
procedures  to  release  sea  turtles  with  a 
minimum  of  injurv.  and  to  reduce 
overall  sea  turtle  mortality  These 
measures  should  not  have  significant 
economic  impacts.  Requiring  fishermen 
to  retain  all  tuna  caught  may  forre  the 
fishermen  to  retain  fish  with  little 
market  value  (due  to  small  sizel 
resulting  in  lower  income  per  trip 
However,  this  also  should  result  in 
faster  filling  of  the  vessel,  incurring  less 
total  cost  for  a  fishing  trip.  The  net 
impact  should  be  minimal 
Furthermore,  the  requirement  would 
reduce  the  time  normally  taken  to  sort 
the  tuna  catch  by  size  and  to  discard 
small  fish.  Moreover,  in  the  longterm, 
any  reduction  in  discards  and 
associated  mortality  should  assist  in 
maintaining  the  productivity  of  the 
stocks,  which  would  benefit  the 
fisheries  through  higher  catches  of  large 
fish  in  the  future,  as  the  fish  released  at 
a  small  size  may  be  caught  in  the  future 
at  a  larger  size.  The  requirement  to 
promptly  release  non-target  species 
essentially  codifies  current  practice 
under  which  most  if  not  all  vessels 
release  sea  turtles,  and  would  not 
generate  additional  cost  to  1 '  S 
fishermen.  The  requirement  to  relea.se 
non-target  species  would  not  prevent 
retention  of  occasional  non-target 
species  for  consumption  on  the  vessel 
Finally,  the  measures  to  handle  sea 
turtles  with  special  care  are  already 
standard  practice,  and  the  measure 
relating  to  resuscitation  of  c  omatose  sea 
turtles  is  already  codified  in  the 
regulations  at  50  CFR  223  206(d|(l  KiKB) 
that  implement  the  IDCPA   No  added 
costs  to  fishermen  will  be  generated 

All  of  these  measures  would  apply  to 
U.S.  purse  seine  vessels  fishing  for  tuna 
in  the  EPO,  From  1993  to  1997,  the 
maximum  number  of  US  tuna  vessels 
active  in  the  EPO  was  35  vessels  Of 
these,  27  small  vessels  (less  than  363  mt 
carrying  capacity)  are  considered  to  be 
small  business  entities  None  of  the  final 
measures  would  have  any 
disproportionate  economic  impact  on 
these  small  entities 

With  respect  to  information 
collection,  the  final  rule  would  require 
reporting  certain  information  about 
vessels  if  that  information  is  not  already 
being  reported  to  Federal  or  state 
agencies  under  other  programs  It  is 


estimated  that  about  1,290  vessels 
would  be  in\olved  However,  most  of 
the  information  required  for  the  LATTC 
register  can  be  obtained  from  other 
sources,  and  the  added  reporting  burden 
IS  estimated  to  average  about  565  hours 
.inri  Si  720  per  year  for  3  years. 

Twd  alternatives  to  the  selected  action 
were  considered:  A  no  action  alternative 
nnd  an  additional  action  alternative. 

I  nder  the  no  action  alternative,  U.S. 
regulations  would  be  deferred  until  it  is 
t  lear  that  other  nations  have  placed 
restrictions  on  their  vessels  equal  to 
those  imposed  by  the  U.S.  Deferring     • 
implementation  of  these  regulations  at 
this  time  would  not  immediately  have 
any  impacts  on  fish  stocks  because  the 
U.S.  share  of  total  fishing  in  the  EPO  is 
quite  small,  and  U.S.  fishermen 
generally  try  to  avoid  small  fish  already 
because  of  their  low  value.  U.S.  vessels 
currently  take  measures  to  minimize 
harm  to  sea  turtles  as  well.  However. 
this  approach  could  result  in  serious 
lung-term  impacts  if  other  nations 
viewed  failure  of  the  U.S.  to  rmplement 
regulations  in  a  timeh  manner  as  a  sign 
of  disagreement  with  the  measures 
recommended  by  the  lATTC.  The  U.S 
has  obligations  under  the  Tuna 
Conventions  .^c1  to  implement  such 
re(  ommendations  as  are  approved  by 
the  DOS   Failure  of  the  U.S.  to  fulfill  its 
obligatifins  would  weaken  the  ability  of 
the  IS  to  argue  strongly  for  aggressive 
implementation  and  enforcement  of 
L^TTC  recommendations  by  all  other 
member  nations. 

I  nder  the  additional  action 
altematne,  the  ('  S  would  go  beyond 
the  recommendations  of  the  LATTC  or 
take  an  alternative  approach  to  the 
vessel  register  information  collection 
For  example.  .NMF.S  might  require 
vessels  to  abort  sets  if  the  first  brailing 
of  fish  on  board  demonstrates  that  there 
is  a  certain  percentage  of  fish  below  a 
given  size  NMFS  could  perhaps  also 
prohibit  log  sets  (especially  sets 
involving  fish  aggregating  devices,  or 
F.\Ds)  to  ensure  that  bycatch  will  be 
reduced,  as  was  done  from  September 
15.  2000.  through  December  15,  2000. 
This  would  reduce  bycatch  NMFS 
might  also  establish  a  separate  EPO 
Ik  ensing  program,  with  applications  to 
include  all  the  specific  items  of 
information  specified  in  the  lATTC 
re(  ornmendation 

Taking  additional  actions  would  have 
greater  impact  on  U.S.  fleets  than  the 
proposed  action.  To  prevent  having  to 
retain  a  large  amount  of  low-value  tuna. 
vessel  operators  probably  would  abort 
more  sets  than  is  now  the  case.  This 
(  ould  put  US  vessels  at  a  disadvantage 
compared  to  foreign  fleets  It  is  not  clear 
that  the  benefits  of  further  reductions 
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would  offset  the  loss  of  economic  value 
associated  with  log  set  fishing  Log  sets 
constitute  a  cost-effective  fishing 
technique,  and  approaches  other  than 
closures  or  full  retention  mav  be  equallv 
effective  in  reducing  bycatch 

With  respect  to  licensing,  a  single 
Federal  license  mav  be  an  efficient  way 
to  document  who  is  fishing  for  these 
species  in  the  EPO.  to  establish  the 
universe  of  persons  who  would  need  to 
be  contacted,  and  to  determine  whose 
fishing  would  need  to  be  monitored  in 
order  to  ensure  adequate  information  for 
future  management  decisions 

Neither  of  these  alternatives  was 
adopted.  First,  the  Tuna  Conventions 
Act  does  not  provide  authority  for 
independent  action  to  carry  out  more 
than  the  recommendations  of  the 
lATTC.  Second.  NMFS  notes  that  the 
Council  is  preparing  an  FMP  for  U.S. 
fisheries  involving  highly  migratory- 
species  off  California,  Oregon,  and 
Washington.  Appropriate  conservation 
and  management  measures  for  the 
fisheries  and  licensing  and  reporting 
requirements  are  among  the  matters 
under  consideration  NMFS  believes  it 
is  more  appropriate  to  defer  action  on 
approving  a  licensing  and  reporting 
program  to  carry  out  obligations  under 
the  Tuna  Conventions  .\cX  until  it  is 
known  which  measures  the  Council  will 
recommend  and  the  basis  for  those 
recommendations.  NMFS  does  not  want 
to  foreclose  the  Council's  options  at  thi^ 
time  and.  therefore,  rejected  this 
alternative. 

An  informal  section  7  consultation 
under  the  Endangered  Species  Act  was 
concluded  by  NMFS  in  October  2000. 
on  the  operation  of  the  L"  S,  purse  seine 
fishery  under  the  terms  of  the  IDCPA. 
The  consultation  concluded  that  tht" 
management  measures  considered 
would  not  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  any  identified  critical 
habitat.  The  Regional  .\dministrator  has 
determined  that  fishing  activities 
conducted  pursuant  to  this  rule  will  not 
affect  endangered  or  threatened  species 
or  critical  habitat  in  any  manner  not 
considered  in  prior  consultations  on 
this  fisherv  This  action  is  within  the 
scope  of  that  earlier  consultation,  and 
no  further  consultations  are  necessary. 

This  action  is  consistent  with  the 
Marine  Mammal  Protection  .^ct.  as 
amended  by  the  IDCPA 

This  final  rule  contains  a  collection- 
of-information  requirement  subject  to 
review  and  approval  by  0\!B  under  the 
PFl,\.  This  requirement  has  been 
approved  by  0MB  under  control 
number  0648-0431 


Public  reporting  burden  for  this 
collection  is  estimated  to  average  65-80 
minutes  per  individual  response.  This 
includes  the  time  for  reviewing  an 
information  form  provided  by  NMFS. 
checking  the  accuracy  of  the 
information,  correcting  erroneous 
information  and  providing  information 
for  emptv  elements  on  the  form,  and 
submitting  the  form  with  the  picture  to 
NMFS.  Send  comments  regarding  this 
burden  estimate  or  anv  other  aspect  of 
the  collection   including  suggestions  foi 
reducing  the  burden,  to  NMFS  and  to 
0MB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with, 
a  collection  of  information  suhject  to  the 
requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currentlv  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  300 

Fisheries.  High  seas  fishing. 
International  agreements.  Permits, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  21.  2001. 
William  T  Hofiarth. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

F  ir  the  reasons  set  out  in  the 
preamble.  50  CFR  part  300.  subpart  C. 
is  amended  as  follows: 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

Subpart  C— Pacific  Tuna  Fisheries 

1.  The  authority  citation  for  subpart  C 
continues  to  read  as  follows; 

Autliority:  16  U.S.C.  951-961  and  971  ef 
seq. 

2   In  §  300.22.  the  section  heading  is 
revised;  the  existing  paragraph  is 
designated  as  paragraph  (a),  and  a  new- 
paragraph  (b)  IS  added  to  read  as 
follows: 

§  300.22     Recordkeeping  and  reporting. 

«  •  *  •  » 

(b)  The  owner  of  any  fishing  vessel 
that  uses  purse  seine,  longline.  drift 
t;illnet.  harpot)n.  or  troll  fishing  gear  to 
harvest  tuna  in  the  Convention  Area  for 
sale  or  a  person  authorized  in  writing  to 
serve  as  agent  for  the  owner  must 
provide  such  information  about  the 
vessel  and  its  characteristics  as  the 
Regional  Administrator  requests  to 
conform  to  LATTC  actions  to  establish  a 
regional  register  of  all  vessels  used  to 
fish  for  species  under  lATTC  purview  in 
the  Convention  Area.  This  initially 
includes,  but  is  not  limited  to,  vessel 
name  and  registration  number:  a 


photograph  of  the  vessel  with  the 
registration  number  showing:  vessel 
length,  beam  and  moulded  depth:  gross 
tonnage  and  hold  capacity  in  cubic 
meters  and  tonnage;  engine  horsepower; 
date  and  place  where  built;  and  type  of 
fishing  method  or  methods  used, 

3,  In  §  300,28.  paragraphs  (h)  through 
(1)  are  added  to  read  as  follows: 

§  300.28    Prohibitions. 

***** 

(h)  Fail  to  retain  any  bigeye,  skipjack, 
or  yellowfin  tuna  brought  on  board  a 
purse  seine  vessel  in  the  Convention 
Area,  except  fish  unfit  for  human 
consumption  due  to  spoilage,  and 
except  on  the  last  set  of  the  trip  if  the 
well  capacity  is  filled: 

(i)  When  using  purse  seine  gear  to  fish 
for  tuna  in  the  Convention  Area,  fail  to 
release  any  non-tuna  species  as  soon  as 
practicable  after  being  identified  on 
board  the  vessel  during  the  brailing 
operation: 

(j)  Land  any  non-tuna  fish  species 
taken  in  a  purse  seine  set  in  the 
Convention  Area: 

(k)  Fail  to  use  the  sea  turtle  handling, 
release,  and  resuscitation  procedures  in 
§  300.29(e):  or 

(1)  Fail  to  report  information  when 
requested  by  the  Regional  Administrator 
under  §  300,21, 

4,  In  §  300.29,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  300.29    Eastern  Pacific  fisheries 
management. 

***** 

(e)  Bycatch  reduction  measures.  (1) 
Through  December  31.  2001,  all  purse 
seine  vessels  must  retain  on  board  and 
land  all  bigeye,  skipjack,  and  yellowfin 
tuna  brought  on  board  the  vessel  after  a 
set.  except  fish  deemed  unfit  for  human 
consumption  for  other  than  reason  of 
size.  This  requirement  shall  not  apply  to 
the  last  set  of  a  trip  if  the  available  well 
capacity  is  insufficient  to  accommodate 
the  entire  fish  catch  brought  on  board, 

(2)  All  purse  seine  vessels  must 
release  all  sharks,  billfishes,  rays, 
mahimahi  (dorado),  and  other  non-tuna 
fish  species,  except  those  being  retained 
for  consumption  aboard  the  vessel,  as 
soon  as  practicable  after  being  identified 
on  board  the  vessel  during  the  brailing 
operation. 

(3)  All  purse  seine  vessels  must  apply 
special  sea  turtle  handling  and  release 
procedures,  as  follows: 

(i)  Whenever  a  sea  turtle  is  sighted  in 
the  net.  a  speedboat  shall  be  stationed 
close  to  the  point  where  the  net  is  lifted 
out  of  the  water  to  assist  in  release  of 
the  turtle: 

(ii)  If  a  turtle  is  entangled  in  the  net, 
net  roll  shall  stop  as  soon  as  the  turtle 
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comes  out  of  the  water  and  shall  not 
resume  until  the  turtle  has  been 
disentangled  and  released; 

(iii)  If,  in  spite  of  the  measures  taken 
under  paragraphs  (e)(3)(i)  and  (li)  of  this 
section,  a  turtle  is  accidentally  brought 
onboard  the  vessel  alive  and  active,  the 
vessel's  engine  shall  be  disengaged  and 
the  turtle  shall  be  released  as  quickly  as 
practicable: 

(iv)  If  a  turtle  brought  on  board  under 
paragraph  (e)(3)(iii)  of  this  section  is 
alive  but  comatose  or  inactive,  the 
resuscitation  procedures  described  in  § 
223.206(d)(l)(i)(B)  of  this  title  shall  be 
used  before  release  of  the  turtle. 
IFR  Doc  01-24223  Filed  9-26-01.  8:45  ami 

BILUNG  CODE  3510-22-5 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[i.D.  092001  A] 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefin  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NfMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  General  category  daily  retention 
limit  adjustment:  Harpoon  categon' 
reopening;  Quota  transfer. 

summary:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (BFT)  General 
category  daily  catch  limit  should  be 
adjusted  to  two  large  medium  or  giant 
BFT  per  vessel.  NMFS  has  also 
determined  that  the  BFT  General 
category  restricted  fishing  day  (RFD) 
schedule  should  be  adjusted;  i.e., 
certain  RFDs  should  be  waived  in  order 
to  allow  for  maximum  utilization  of  the 
General  category  subquota  for  the 
October-December  fishing  period. 
Therefore,  NMFS  increases  the  dailv 
retention  limit  from  zero  to  two  large 
medium  or  giant  BFT  on  the  RFDs 
previously  designated  for  October  1  and 
3,  2001.  and  from  one  to  two  large 
medium  or  giant  BFT  for  all  other 
fishing  days  through  October  31.  2001. 
NMFS  has  also  determined  that  the 
adjusted  BFT  Harpoon  category  quota 
has  not  been  fully  attained.  Therefore, 
NMFS  reopens  the  Harpoon  category 
until  the  adjusted  quota  is  reached 
Additionally.  NMFS  has  determined 
that  a  quota  transfer  to  the  Harpoon 
category  from  the  Reserve-  is  warranted, 
and  therefore  transfers  20  metric  tons 
(mt)  from  the  Reserve  to  the  Harpoon 


category  for  the  remainder  of  the  2001 
fishing  year. 

DATES:  The  Harpoon  category  reopening 
and  quota  transfer  are  effective 
September  21 ,  2001 ,  through  May  31 . 
2002.  The  General  category  catch  limit 
adjustments  are  effective  September  24 
2001,  through  October  31.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida  or  Brad  McHale.  978-281-9260. 
SUPP1.EMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  US  C  971  et  seq  ) 
and  the  Magnuson-Stevens  Fisherv 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act:  16  U  S  C   1801 
et  seq]  governing  the  harvest  of  BFT  bv 
persons  and  vessels  subject  to  I'  S 
jurisdiction  are  found  at  50  CFR  part 
635.  Section  635  27  subdivides  the  L'  S 
BFT  quota  recommended  bv  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  among 
the  various  domestic  fishing  categories, 
and  General  category  effort  controls 
(including  time-period  subquotas  and 
RFDs)  are  specified  annuallv  under  50 
CFR  635.23(a)  and  635  27(a)  The  2001 
Genera]  category  effort  control.s  were 
effective  on  [ulv  13.  2001  («>R  PR  37421 
July  18.  2001).  ' 

Adjustment  of  Daily  Retention  Limits 

Under  §  635.23  (a)(4).  NMFS  mav 
increase  or  decrease  the  daiiv  retention 
limit  of  large  medium  and  giant  BFT 
over  a  range  from  zero  (on  RFDs)  to  a 
maximum  of  three  per  vessel  to  allow 
for  maximum  utilization  of  the  quota  for 
BFT.  Based  on  a  review  of  dealer 
reports,  daily  landing  trends,  and  the 
availability  of  BFT  on  the  fishing 
grounds,  NMFS  has  determined  that  an 
increase  of  the  daily  retention  limit  for 
the  remainder  of  September  through 
October  31.  2001  is  appropriate 
Therefore,  NMFS  adjusts  the  dailv 
retention  limit  to  two  large  medium  or 
giant  BFT  per  vessel  from  September  24. 
2001.  through  October  31,  2001   Also 
under  50  CFR  635  23(a)(4).  NMFS  has 
determined  that  adjustment  to  the  RFD 
schedule,  and,  therefore,  an  increase  of 
the  daily  retention  limit  for  certain 
previously  designated  RFDs.  is 
necessar\-  Therefore.  NMFS  adiusts  the 
daily  retention  limit  for  October  1  and 
3.  2001.  from  zero  to  two  large  medium 
or  giant  BFT  per  vessel 

The  intent  of  these  adjustments  is  to 
allow  for  maximum  utilization  of  the 
General  category  subquotas  for  the 
September  and  Ocfober-Det  ember 
fishing  periods  (specified  under  50  CFR 
635.27(a))  by  General  category' 
participants  in  order  to  ac;hie\e 
optimum  yield  in  the  General  category 


fishery  to  tnlle(  t  ,i  hin^d  range  of  data 
for  stock  monitoring  purpo.ses,  and  to  be 
consistent  with  the  objectives  of  the 
HMS  FMP 

Reopening  of  the  Harpoon  C,ateRory 

The  final  initial  2001  BFT  quota 
spet  ifi(  atmns  issued  pursuant  to  50 
(  FR  h.^5  27  set  a  quota  of  55  mt  of  large 
medium  and  giant  BFT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  Harpoon  category 
during  the  2001  fishing  year  (66  FT? 
37421,  July  18,  2001).  The  Harpoon 
category  quota  was  adjusted  on  August 
29,  2001   when  15  mt  were  transferred 
from  the  Keser\e  to  the  Harpoon 
{  ategnry  for  an  adjusted  Harpoon 
(  ategorv  quota  of  70  mt  (66  FR  46400. 
Septembers    20(v,'   B.!--.--!  ■  .n  reported 
landings  and  cfinn    NM'rS  projected 
that  this  quota  would  be  reached  by 
September  lb  2r)()i    Thrn-fore,  fishing 
for,  retaining,  pos-,('^'~i!ii:     r  landing 
large  medium  m  i;i,iii'  HFT  bv  vessels  in 
the  Harpoon  categorN  i.uased  at  11:30 
p.m.  local  tune,  Sunday,  September  16, 
2001  (6f.  FR  48221.  September  19, 
2001  i  L  pon  review  of  actual  landings 
reports  as  of  September  19.  2001,  NMFS 
has  determined  that  Harpoon  category 
landings  totaled  approximately  68  mt. 
Therefore.  NMFS  is  reopening  the 
Harpoon  category  effective  September 
21,  2001,  through  May  31,  2002, 

Quota  Transfer 

I  nder  the  implementing  regulations 
at  50  CFR  635.27  (a)(7).  NMFS  has  the 
authority  to  allocate  any  portion  of  the 
Reser\  e  to  any  category  quota  in  the 
fishen  ,  other  than  the  Angling  category 
school  BFT  subquota  (for  which  there  is 
a  separate  reser\'e),  after  considering  the 
following  factors:  (1)  The  usefulness  of 
information  obtained  from  catches  in 
the  particular  category  for  biological 
sampling  and  monitoring  of  the  status  of 
the  stock:  (2)  the  catches  of  the 
particular  category  quota  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made;  (3) 
the  projected  ability  of  the  vessels 
fishing  under  the  particular  category 
quota  to  harvest  the  additional  amount 
of  BFT  before  the  end  of  the  fishing 
year:  (4)  the  estimated  amounts  by 
.which  quotas  established  for  other  gear 
segments  of  the  fishery  might  be 
exceeded;  (5)  effects  of  the  transfer  on 
BFT  rebuilding  and  overfishing;  and  (6) 
effects  of  the  transfer  on  accomplishing 
the  objectives  of  the  HMS  FMP. 

Annual  BFT  quota  specifications 
issued  under  50  CFR  635.27  provide  for 
a  quota  of  55  mt  of  large  medium  and 
giant  BFT  to  be  harvested  from  the 
regulatory  area  by  vessels  fishing  under 
the  Harpoon  category  quota  during  the 
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2001  fishing  year.  The  Harpoon  categur\ 
quota  was  adjusted  on  August  29.  2001 
vvhpn  15  nit  wpfp  transferred  from  the 
Resen'e  to  the  Harpoon  category  for  an 
adtusted  Harpoon  category-  quota  of  70 
mt  (66  FR  46400.  September  5,  2001). 

After  considering  the  reopening  of  the 
Harpoon  category  fishery  and  th*- 
criteria  for  making  transfers  between 
categories  and  from  the  Reserve.  NMFS 
has  determined  that  20  mt  of  the 
remaining  26  4  mt  of  Reserve  should  be 
transferred  to  the  Harpoon  category. 
Thus,  the  adjusted  annual  quota  for  the 
Harpoon  category  is  90  mt  for  the  2001 
fishing  year 

Once  the  adjusted  Harpoon  categon 
quota  has  been  attained,  the  Harpoon 
category  will  be  closed.  Announcement 
of  the  closure  will  be  filed  with  the 
Office  of  the  Federal  Register,  stating  the 
effective  date  of  closure  and  further 
communicated  through  the  Highly 
Migratory  Species  Fax  Network,  the 
Atlantic  tunas  Information  Line.  NO.AA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners  Although  notification  of 
closure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  Atlantic  Tunas 
Information  Line  at  (888!  USA-TUNA  or 
(978)  281-9305.  to  check  the  status  of 
the  fishery  before  leaving  for  a  fishing 
trip 

Classification 

This  action  is  taken  under  50  UFR 
635.23(a)(4)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authoritv:  16  L.S  C.  971  et  seq.  and  1801 
et  seq 

Dated   SHptember  21.  2001. 
Bruce  C.  Morehead, 

Acting  Dirvctor.  Office  of  Sustainable 
Fishfrif-s.  Sationtil  Marine  Fisheries  Service 
ipR  Dot    01-24123  Filed  9-21-01:  4;23  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  01 05021 10-111 0-01 ;  I.D. 
091 001 C] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason 
Adjustment  for  the  Commercial 
Salmon  Season  from  Queets  River, 
WA,  to  Cape  Falcon,  OR 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  fkeanii  and 
Atmospheric;  Administration  INOA.M, 
Commerce. 


ACTION:  Inseason  adjustment  to  the  2001 
annual  management  measures  for  the 
ocean  salmon  fishery;  request  for 
comments. 

SUMMARY:  NMFS  announces  a 
modification  of  the  open  periods  and 
limited  retention  regulation  for  the 
commercial  fishery  from  the  Queets 
River.  WA.  to  Cape  Falcon.  The  fishing 
period  opened  August  17.  2001.  and 
closed  at  midnight  on  August  27.  2001. 
with  a  limit  of  150  chinook  per  boat  for 
the  entire  open  period.  The  fishery  was 
assessed  on  August  29,  2001,  and  any 
further  openings  announced  as  needed. 
This  action  is  necessary  to  conform  to 
the  2001  annual  management  measures 
for  ocean  salmon  fisheries. 
DATES:  .Adjustment  in  the  area  from 
Queets  River.  WA.  to  Cape  Falcon.  OR 
—  effective  0001  hours  local  time  (l.t), 
August  17,  2001.  through  2359  hours  It. 
August  27,  2001.  Comments  will  be 
accepted  through  October  12,  2001. 
ADDRESSES:  Submit  comments  to  D 
Robert  Luhn   .Administrator,  .Northwest 
Region  (Regional  .Administrator).  NMFS. 
7600  Sand  Point  Wav  .NE..  Seattle.  WA 
98115-0070:  fax  206-526-6376:  or  Rod 
Mclnnis.  Acting  Regional 
Administrator,  Southwest  Regi(jn, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach.  CA  90802-4213:  fax 
562-980-^018  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet  Information  relevant  to  this 
document  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Regional  .Administrator.  Northwest 
Region.  NMFS 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright.  206-526-6140. 
Northwest  Region.  NMFS.  NOAA 
SUPPLEMENTARY  INFORMATION:  The 
Northwest  Regional  Administrator. 
NMFS  (Rfgional  .Administrator)  has 
determined  that  the  commercial  fishery- 
from  the  Queets  River.  W.A.  to  Cape 
Falcon.  OR.  should  reopen  for  11  days, 
starting  .August  17.  2001.  and  closing  at 
midnight  on  August  27.  2001.  with  a 
limit  of  150  chinook  for  this  open 
period  per  boat  Modification  of  fishing 
seasons  is  authorized  by  regulations  at 
50  CFR  660.409  (b)(  1  )(i).  Modification  of 
the  species  that  may  be  caught  and 
landed  during  specific  seasons  and  the 
establishment  or  modification  of  limited 
retention  regulations  is  authorized  by 
regulations  at  50  CFR  660  409  (b)(l)('ii). 

In  the  2001  annual  management 
measures  for  ocean  salmon  fisheries  (66 
FR  23185.  May  8,  2001),  NMFS 
announced  that  the  commercial  fishery 
for  all  salmon  in  the  area  from  the 
Queets  River.  WA  to  Cape  Falcon,  OR 
would  open  the  earlier  of  the  day 


followmg  closure  of  the  U.S. -Canada 
Border  to  Leadbetter  Pt.  [uly  troll  fishery 
or  luly  28.  2001.  but  not  before  [uly  20. 
2001.  through  the  earliest  of  September 
30  or  the  overall  chinook  quota 
(pre.season  6.000-chinook  guideline)  or  a 
63.000  marked  coho  guideline.  The 
fishery  was  scheduled  to  run 
continuously  until  75  percent  of  either 
guideline  was  caught;  it  would  then 
revert  to  a  cycle  of  4  days  open/3  days 
closed.  The  2001  annual  management 
measures  for  ocean  salmon  fisheries  also 
stated  that  trip  limits,  gear  restrictions, 
and  guidelines  would  be  instituted  or 
adjusted  inseason. 

The  U.S. -Canada  Border  to  Leadbetter 
Pt.  July  troll  fishery  closed  on  [uly  9, 
2001.  at  2359  hours  l.t. (66  FR  38573. 
July  25.  2001).  The  commercial  fishery 
for  all  salmon  from  Queets  River,  WA  to 
Cape  Falcon.  OR  therefore  started  luly 
20. 2001. 

Because  of  a  higher  than  expected 
chinook/coho  catch  ratio,  the 
commercial  fishery  from  the  Queets 
River,  WA,  to  Cape  Falcon.  OR  began 
July  20.  2001.  under  a  cycle  of  4  days 
open/3  days  closed,  and  with  a  limit  of 
65  chinook  per  open  period  per  boat  (66 
FR  45634,  August  29.  2001).  The 
modifications  to  the  fishing  season  were 
adopted  to  avoid  closing  the  fishery 
early  due  to  reaching  the  chinook  quota, 
thus  precluding  the  opportunity  to  catch 
available  marked  hatchery  coho  salmon. 

Evaluation  of  the  catch  rates  during 
the  first  open  period  indicated  that  no 
^further  season  modifications  were 
necessary  for  the  second  4  day  opening 
(July  27-'30,  2001). 

Because  the  availability  of  coho 
salmon  was  increasing,  the  next  fishing 
season  opening  was  lengthened  to  10 
days,  reopening  August  3  and  closing  at 
midnight  on  August  12,  2001,  with  a 
limit  of  100  chinook  for  the  open  period 
per  boat  (66  FR  46403.  September  5. 
2001). 

On  August  14.  2001,  after  the  third 
open  period,  the  Regional  Administrator 
consulted  with  representatives  of  the 
Pacific  Fishery  Management  Council. 
Washington  Department  of  Fish  and 
•Wildlife  (WDFVV).  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  The 
chinook/coho  catch  rates  and  effort  data 
indicated  that  the  availability  of  coho 
was  increasing  in  the  area  while  the 
availability  of  chinook  was  decreasing. 
The  WDFW  and  ODFW  recommended, 
and  the  Regional  Administrator 
concurred,  that  the  season  would 
reopen  August  17.  2001.  for  11  days  and 
close  at  midnight  on  August  27.  2001. 
with  a  limit  of  150  chinook  per  boat  for 
the  entire  open  period.  All  other 
restrictions  that  apply  to  this  fishery 
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remain  in  effect  as  announced  in  the 
2001  annual  management  measures  for 
ocean  salmon  fisheries  and  subsequent 
inseason  actions.  A  conference  call  with 
all  the  parties  involved  was  scheduled 
for  August  29,  2001,  to  assess  the  catch 
information  and  determine  the  structure 
for  the  next  open  period 

The  Regional  Administrator  has 
determined  that  the  best  available 
information  on  August  14.  2001, 
indicated  that  the  catch  and  effort  data, 
and  projections,  supported  the 
commercial  fishery  season 
modifications  recommended  bv  VVDFW 
and  ODFW  WDFW  and  ODFW  manage 
the  fisheries  in  state  waters  of 
Washington  and  Oregon,  respectively, 
adjacent  to  the  areas  of  the  exclusive 
economic  zone  in  accordance  with  these 
Federal  actions.  As  provided  by  the 
inseason  notice  procedures  of  50  CFR 
660.411,  actual  notice  to  fishermen  of 
the  adjustments  in  the  area  from  Queets 
River,  WA  to  Cape  Falcon,  OR  effective 
0001  hours  l.t.,  August  17,  2001.  was 


given  prior  to  the  effective  date  bv 
telephone  hotline  number  205-526- 
6667  and  800-662-9825.  and  bv  U,S, 
Coast  Guard  Notice  to  Manners 
broadcasts  on  Channel  1h  \"HP'-FM  and 
2182  kHz 

The  Assistant  Administrator  fur 
Fisheries.  NOAA).  finds  for  th<' 
following  reasons  that  good  cause 
existed  for  this  notification  tu  be  issyd 
without  affording  a  prior  oppDrtuintv 
for  public  comment  under  5  I    S  C 
553(b)(3)(B).  and  delaying  the 
effectiveness  of  this  rule  for  30  davs 
under  5  U.SC  553  (d)(3),  because  suii) 
notification  and  delay  would  be 
impracticable  and  contran  to  the  putsli; 
interest.  As  previously  noted,  actual 
notice  of  this  action  was  provided  to 
fishermen  through  telephone  hotline 
and  radio  notification  There  was 
insufficient  time  for  publication  of  a 
Federal  Register  action  and  tr;  take 
comments  between  the  time  the  data 
were  provided  and  the  time  this  action 
needed  to  be  taken  in  order  to  compl\ 


with  the  recjuirt'iTit';;!--     t  trie  annua] 
iiianagemen*  nita-,,M".  !   ■  ocean  salmon 
tisheripv  o,h  KK  ^  '>':    M:i\-  8.  2001) 
doii  thi'  !',i.  du  (     .I-'  Salmon  Plan, 
I)ei,i\  ::, 'ill  tdt":  i;\  >:, ess  of  this  rule 
'A  -ulii  -ii  .1  rt,ii  !\%  f.vi>frmen 
■ippropnatei'.  I    .■! trolled  access  to  the 
available  fist,  ,-.t  ",',(',  time  they  were 
ii\  ..idah'le 

I  his  4,  !i   !,   :  „  s  not  apply  to  other 
fisiicriev  th,,!  n,,j\  be  operating  in  other 

■ireas 

Ciassifitation 

This  ,i,  tiiin  is  .iii'horizedby  50CFR 

hbO  4(!'-i  and  hbfi  4  ;  ]  -md  is  exempt  from 
re\-ieu  un(ier  hxei  uiive  Order  12866, 

Authority:  16  U.S,C.  1801  et  seq. 

Dated;  September  21,  2001. 

Rniip  (     Morphcar! 
A^U::^  L\:  ^.  ;„; .  u;;..,o  of  Sustainable 
Fisheries,  National  Manne  Fisheries  Service. 
^f^  "i  .^:21  Filed  9-26-01;  8.45  ami 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  tc  the  public  of  the  proposed 
issuance  of  'uies  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart52 

Early  Site  Permits;  Standard  Design 
Certifications;  and  Combined  Licenses 
for  Nuclear  Power  Plants 

agency:  us.  Nuclear  Regulators 

Cummissinn 

ACTION:  Availability  of  draft  rul'- 

wording. 

summary:  The  Nuclear  Regulatory 

Commission  (NRC)  i>  making  available 
the  draft  wording  of  a  possible 
amendment  of  its  regulations  The 
proposal  would  amend  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR) 
part  52.  "Earlv  Site  Permits;  Standard 
Design  Certifications;  and  Combined 
Licenses  for  Nuclear  Power  Plants."  and 
associated  regulations  basf'd  on 
expenencp  gained  from  dfsi^n 
certification  reviews  and  discussions 
with  stakeholders  on  the  earlv  site 
permit  and  (;ombined  license  processes. 
The  changes  should  reduce"  the 
regulator^'  burden  for  future  applicant-- 
and  improve  the  effectiveness  of  10  CFR 
part  .T  J  The  availabilitv  of  the  draft 
wording  i-.  intended  to  inform 
stakeholders  of  the  current  status  of  the 
NRC  staffs  activities  to  amend  10  CFR 
part  52  and  to  provide  stakeholders  the 
opportunit\  ti)  Lomment  on  the  draft 
changes 

DATES:  Comments  should  be  submitted 
within  45  days  from  the  date  of  this 
notice  Anv  comments  received  after 
this  date  mav  not  be  ccmsidered  during 
drafting   if  the  proposed  ruK' 
ADDRESSES:  Submit  written  comments 
to  Secretarv.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff.  Mail  Stop  0-16C1 
or  deliver  written  romments  to  One 
White  Flmt  North,  11555  Rockville 
Pike.  Rockville.  Marvland,  between  7:30 
am  and  415  p  m,  on  Federal  workdays. 

\'ou  ma\  also  provide  comments  via 
the  NRC:>  intera(.tive  rulemaking  W'-b 
site  through  the  NRCs  home  page  at 


http://www.ru}eforum  Ilnl.gov.  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format),  if  vour 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher  at  (301  ]  415-5905  or  by  e-mail 
to  cag@nrc.gov.  Copies  of  any  comments 
received  and  (  ertain  documents  related 
to  this  rulemaking  mav  be  e.xamined  at 
the  NRC  Public  Document  Room. 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville. 
Marvland.  The  NKC  maintains  an 
.\t;enrvwide  Documents  Access  and 
Management  Svstem  (ADAMS),  which 
provides  te.xt  and  image  files  of  NRCs 
public  document-.  These  documents 
may  be  accessed  through  the  NRCs 
Public  Electronic  Reading  Room  on  the 
Internet  at  http;//www, nrc.gov/  NRC/ 
ADAMS/index  html,  if  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  AD.\MS.  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209,  301-415-4737 
or  bv  email  fn  pdr«.'nrf  gov 
FOR  FURTHER  INFORMATION  CONTACT:  lerry 
N.  Wilson.  New  Reactor  Licensing 
Project  Office,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory- 
Commission,  Washington,  DC  20555- 
0001:  Telephone:  (301)  415-3145; 
Internet:  /nw@nrr.gov 

SUPPLEMENTARY  INFORMATON:  Part  52  of 
lU  CFR  wd.s  ungiaally  issued  U)  reform 
the  licensing  process  for  nuclear  power 
plant  applications.  The  licensing 
processes  in  Part  52  include  early  site 
permits,  standard  design  certifications, 
and  combined  licenses.  These  licensing 
processes  provide  procedures  for  the 
early  resolution  qf  safety  and 
environmental  issues  in  licensing 
proceedings.  Three  nuclear  plant 
designs  have  been  certified  under 
Subpart  B  of  Part  52.  by  the  NRC  [U.S. 
Advanced  Boiling  Water  Reactor. 
Svstem  80+.  and  .-\PBno|.  and  were 
codified  in  Appendices  .\.  B.  and  C  of 
Part  52,  respectively 

The  NRC  intends' to  update  Part  52 
based 'on  experience  gained  in  the  use 
of  the  rule  and  discussions  w  ith 
stakeholders  in  public  meetings  and 
from  comments  on  SECY-OfM)092, 
"Combined  License  Review  Process." 
dated  April  20,  2000.  As  a  result  of  the 
above,  the  NRC  has  initiated  this 
rulemaking  to;  (i)  Make  corrections  to 
Parts  21.  50,  52,  including  the  three 


design  certification  rules.  72  and  140; 
(ii)  Modify  Part  52  to  enhance  its 
provisions:  and  (iii)  Consider  comments 
on  the  draft  rule. 

This  rulemaking  began  with  the 
issuance  of  SECY-98-282.  "Part  52 
Rulemaking  Plan."  dated  December  4, 
1998.  The  Commission  issued  a  staff 
requirements  memorandum,  dated 
January  14.  1999,  approving  the  NRC 
staffs  plan  for  revising  Part  52. 
Notification  of  this  rulemaking  was 
included  in  the  NRCs  rulemaking  Web 
site  on  June  16.  1999.  and  letters  were 
sent  to  ten  stakeholders  alerting  them  to 
this  rulemaking  on  September  3.  1999. 
Comments  on  this  rulemaking  were 
submitted  by  the  Nuclear  Energy 
Institute  on  April  3,  2001  (ADAMS 
Accession  Number  MLOl  1100405)  and 
are  being  considered  by  the  NRC  staff. 

The  NRC  has  now  developed  draft 
wording  for  the  changes  to  its 
regulations  and  has  made  them 
available  on  the  NRCs  rulemaking  Web 
site  at  http://ruleforuTri.llnl.gov.  This 
draft  rule  language  is  preliminary  and 
mav  be  incomplete  in  one  or  more 
respects.  This  draft  rule  language  was 
released  to  inform  stakeholders  of  the 
current  status  of  the  10  CFR  Part  52 
update  rulemaking  and  to  provide 
stakeholders  with  an  opportunity  to 
comment  on  the  draft  revisions. 
Comments  received  prior  to  publishing 
the  proposed  rule  will  be  considered  in 
the  development  of  the  proposed  rule. 
As  appropriate,  the  Statements  of 
Consideration  for  the  proposed  rule  will 
brieflv  discuss  substantive  changes 
made  to  the  rule  language  as  a  result  of 
comments  received.  Comments  may  be 
provided  through  the  rulemaking  Web 
site  at  http://ruiehrumllni.gov/  or  by 
mail  as  indicated  under  the  ADDRESSES 
heading.  The  NRC  may  post  updates 
periodicallv  on  the  rulemaking  Web  site 
that  mav  be  of  interest  to  stakeholders. 

Dated  Ht  Kik  kville,  M.irvKiiui.  this  20th  (Ihv 
<if  .S»'()tembHr  2001, 

Fur  the  Nlu  lear  Rcguldtnrs  Commission. 

fames  E.  Lyons, 

Diri'clur  .Ven  Hf^artnr  Licensing  Project  Office. 
( )ffiir  of  \u(lear  Reactor  Regulation. 
iFK  Uor.  Ul-24177  Filed  ')-2()-()l;  8:4,5  .im] 
BILUNG  CODE  7590-01 -P 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  Numt>er:  EE-RM/STD-01-375] 
RIN  1904-AB06 

Energy  Efficiency  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for 
Commercial  Unitary  Air  CofKiitioners 
and  Heat  Pumps 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  rescheduling  of  public 

workshop  and  extension  of  time  to 

submit  comments. 

SUMMARY:  This  document:  (1) 
Announces  a  new  date  of  Monday, 
October  1,  2001,  for  the  informal  public 
workshop  on  commercial  unitary  air 
conditioner  and  heat  pump  efficiency 
standards  originally  scheduled  for 
Wednesday,  September  12,  2001;  and 
(2)  extends  the  time  period  to  November 
1,  2001,  for  submitting  comments 
regarding  the  Framework  Document,  as 
described  in  a  previous  announcement 
on  Friday,  August  17,  2001  in  the 
Federal  Register.  (66  FR  43123). 
DATES:  The  public  workshop  originally 
scheduled  for  Wednesday.  September 
12.  2001  in  Washington,  DC,  has  been 
rescheduled  for  Monday,  October  1. 
2001  in  Washington,  DC  at  9  a.m.  to  5 
p.m.  Written  comments  must  be 
received  on  or  before  Thursday, 
November  1,  2001. 

ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-245,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585.  (Please  note  that 
foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures  If  you  are 
a  foreign  national  and  wish  to 
participate  in  the  workshop,  please 
inform  DOE  of  this  fact  as  soon  as 
possible  by  contacting  Ms.  Brenda 
Edwards-Iones  at  (202)  586-2945  so  that 
the  necessary  procedures  can  be 
completed.) 

A  limited  number  of  call-in  phone 
lines  will  be  provided  for  the  October  1 . 
2001,  workshop  from  9  a.m.  to  5  p.m. 
for  those  unable  to  travel.  Please  contact 
Ms.  Brenda  Edwards-Jones  at  (202)  586- 
2945  to  obtain  the  call-in  phone 
number. 

On  lune  18,  2001.  the  draft 
Framework  Document  was  placed  on 
the  DOE  website  at:  http:// 


www, ere/!  doe.gov/huildings/ 
codes  standards/ index  htm 

Written  comments  are  wel( omp, 
especially  following  the  worLshop 
Please  submit  written  cDmments  td  Ms 
Brenda  Edwards-Iones.  US  Department 
of  Energy,  Office  of  Energy  Efficiencv 
and  Renewable  Energy,  Enerpv 
Conservation  Program  for  Con.^^umer 
Products:  Energy  Conser\'ation 
Standards  for  Commert.ial  1  'nitdr\-  Air 
Conditioners  and  Heat  Pumps.  Docket 
Number:  EE-RM/STD-01-375,  EE-41, 
1000  Independence  A\'enue  SW., 
Washington,  DC  20585-0121 
Telephone:  (202)  586-2945;  Telefax: 
(202)586-4617   You  should  label 
comments  both  on  the  envelope  and  i>n 
the  documents  and  submit  them  for 
DOE  receipt  by  November  1 .  2001 
Please  submit  one  signed  opy  and  a 
computer  diskette  (WordPerfect  8)  or  10 
copies  (no  telefacsimiles)  The 
Department  will  also  accept 
electronically-mailed  comments,  e- 
mailed  to  Brenda  Edwnrds- 
Jones@ee  doe  gov .  but  you  must 
supplement  such  comments  with  a 
signed  hard  copy 

Copies  of  the  transcript  of  the  piibln 
workshop,  the  publir:  comments 
received,  the  Framework  Document   and 
this  notice  may  be  read  at  the  Freedom 
of  Information  Reading  Room,  U.S. 
Department  of  Energy.  Forrestal 
Building,  Room  lE-190.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585   (202)  586-^142. 
between  the  hours  of  9  am  and  4  p  in  , 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Bemnger.  US  Department  uf 
Energy.  Office  of  Energy  Efficiencv  and 
Renewable  Energy.  EE-41.  1000 
Independence  .■\venue,  SW  . 
Washington.  DC  20585-01  .'l .  (202)  586- 
0371.  email 

hryan  hern ngemee  doe  gov  i-r  Francine 
Pinto.  US  Department  of  Energy,  Office 
of  General  C;nunsel.  GC-72.  1000 
Independence  .^Nenue.  SW  , 
Washington.  Df:  20585-0103.  (202)  586- 
7432.  email:  francine.pinto^hq. doe.gov. 

issued  in  Washington.  DC.  on  September 
21,  2001 
David  k.  Garman, 

.\s<i>-tant  Sfcrt'tan-  for  Energy  Efficiency  and 

Rcnpwahlr  En^rvv. 

[f-K  [)o(    01-24226  Filed  9-26-01;  8:45  am) 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  Number  EE-RM/STD-98--440J 

RIN  1904-AA77 

Energy  Conservation  Program  tor 
Consumer  Products:  Central  Atr 
Conditior>ers  and  Heat  Pumps  Energy 
Conservation  Standards 

AGENCY:  (Jffice  of  Energy  Efficiency  and 

Renewahle  Fner^-  Department  of 

Enerp\ 

ACTION:  Notice  of  proposed  rulemaking; 

rebcheduling  of  public  hearing. 

extension  of  time  to  submit  comments. 

SUMMARY;  This  document:  Announces  a 

iirw  <idt.     I  (  )i  t  r^er  2.  2001.  for  the 
puhi;i  htanng  driginally  scheduled  for 
Sepieni!"  r  13.  2001;  and  extends  the 
tim«  p.  ri'd  to  October  19.  2001  for 
submitting  comments  regarding  the 
supplemental  notice  of  proposed 
rulemaking  published  on  )uly  25,  2001. 
DATES:  Oral  views,  data,  and  arguments 
may  be  presented  at  the  public  hearing 
res(  heduled  to  begin  at  9  a.m.  on 
October  2   2001  in  Washington.  DC. 
!)( )F  rmist  re(  eive  requests  to  speak  at 
the  publu  htvinnc  and  a  copy  of  your 
statements  nn  ,.it>T  than  4  p.m.. 
September  _f-   join    md  we  request  that 
you  pKAide  a  t  >uiipuler  diskette 
(WordPerfect  8)  of  each  statement  at  that 
time  Unless  we  hear  otherwise,  we  will 
assume  that  persons  who  previously 
submitted  requests  to  speak  at  the 
public  hearing  scheduled  for  September 
13.  2001  will  present  oral  statements  at 
the  hearing  on  October  2.  2001. 

(  nmrnents  must  be  received  on  or 
bef.  r.'  ( ).  tnber  19.  2001.  DOE  is 
reijiit^iiic  a  signed  original,  a  computer 
diskt  tti  .WordPerfect  8)  and  10  copies 
of  the  written  comments.  DOE  will  also 
accept  e-mailed  comments,  but  you 
must  send  a  signed  original. 
ADDRESSES:  Please  submit  WTitten 
comments,  oral  statements,  and  requests 
to  speak  at  the  public  hearing  to:  Brenda 
Edwards-Iones.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energv'.  Energy  Conservation 
Program  for  Consumer  Products:  Central 
Air  Conditioners  and  Heat  Pumps. 
Docket  No.  EE-RM/ST13-98-440.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585-0121. 
Telephone  (202)  586-2945;  Telefax: 
(202)  586-^617.  You  should  label 
comments  both  on  the  envelope  and  on 
the  documents  and  submit  them  for 
nOF  receipt  by  October  19.  2001.  You 
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mav  send  .^mad-  to:  brenda.edwards- 

innPS'S-ep  doe .  ^ov 

The  workshop  wdl  be  held  at  the  U.S. 
Department  of  Energy.  Forrestal 
Building,  Room  lE-245,  1000 
Independence  Avenue,  S\V,, 
Washington.  DC  2058,5  (Please  note  that 
foreign  nationals  visiting  D(1E 
Headquarters  are  subject  to  advance 
security  screening  procedures.  If  you  af 
a  foreign  national  and  wish  to 
participate  in  the  workshop,  please 
inform  DOE  of  this  fact  as  soon  as 
possible  bv  contacting  Ms  Brenda 
Edwards-Iones  at  (202)  586-2945  so  that 
the  necessary'  procedures  can  be 
completed,)  You  can  find  more 
information  concerning  public 
participation  in  this  rulemaking 
proceeding  in  Section  VII,    Public 
Comment, 'of  the  previous  published 
notice  of  proposed  rulemaking.  (66  PR 
38822). 

A  limited  number  of  call-in  phoru" 
lines  will  be  provided  for  the  October  2. 
2001,  workshop  from  9  am  to  5  p,m, 
for  those  unable  to  travel.  Please  contact 
Ms,  Brenda  Edwards-Jones  at  (202)  586- 
2945  to  obtain  the  call-in  phone 
number 

Copies  of  the  transcript  of  the  public 
hearing,  the  public  comments  received 
and  this  notice  may  be  read  at  the 
Freedom  of  Information  Reading  Room, 
U.S,  Department  of  Enersv,  Forrestal 
Building.  Room  lE-190.  1000 
Independence  Avenue.  SW,, 
Washington,  DC  20585.  (202)  586-3142, 
between  the  hours  of  9  a.m.  and  4  p,m,, 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Michael  E,  McC^abe,  CS,  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Forrestal  Building. 
EE-41.  1000  Independence  .Avenue. 
SW  ,  Washington,  IX:  20585-0121.  (202) 
586-0854,  e-mail: 

ME, mccabe@ee  doe.gov.  or  Michael 
Bowers.  Esq  .  L'.S.  Department  of 
Energy.  Office  of  General  Counsel. 
Forrestal  Building,  GC-72.  lOOn 
Independence  .Avenue.  SW,. 
W^ashington.  DC  20585.  (202)  586-8140. 
e-mail:  mike  howersfihq.doe.gov. 

Issued  in  Washington.  DC.,  on  September 

'Jl,  JUdl 

David  K,  ddrman. 

\  - .  -  r . ;  ,•  > .  i  'I'tan .  Energy  Efficiency  and 
F'  ■'•wahln  Energy. 

FK  ;)r.f    fii-:4227  Filed  9-26-01:  8:45  am] 
BiujNG  cooe  WSO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No  2001-NE-32-AD] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turtx>fan  Engines 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)^ 

SUMMARY:  The  Federal  Aviation 
Administration  (F.AA)  proposes  to  adopt 
a  new  airwdrthiiiess  dirw.tive  (AD)  that 
is  applicable  to  Cieneral  Electric 
Company  (GE)  GE90  series  turbofan 
engines  This  proposal  would  require 
removing  from  senice  high  pressure 
turbine  (HPT)  interstage  seals,  identified 
bv  GE  as  the  pre-life-improved  rotor 
(pre-IJR)  configuration,  and  installing  a 
new  design,  identified  by  GE  as  the  life 
improved  rotor  (LIR)  configuration  seal. 
This  proposal  would  also  require  a  new- 
lower  life  limit  for  the  LIR  configuration 
seal.  This  proposal  is  prompted  by  an 
uncontained  engine  failure  which 
occured  during  a  factory  development 
engine  ground  test.  The  actions 
specified  by  th?^  proposed  AD  are 
intended  to  prevent  failure  of  the  HPT 
interstage  seal  that  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Comments  must  be  received  by 
\MVfniher  26.  2001, 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
.Aciministration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.2001-NE- 
32-AD.  12  New  England  E.xecutive  Park. 
Burlington.  MA  01803-5299.  Comments 
mav  also  he  sent  via  the  Internet  using 
the  following  address:  9-<inp- 
odcomnipnf<g//oa,gov  Comments  sent  via 
the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
mav  be  inspec:ted  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  service  information 
referenced  in  the  proposed  rule  may  be 
obtained  from  General  Electric 
Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road.  Suite  C.Cincinnati,  (3H  45215: 
telephone:  (513)  672-8400.  fax:  (513) 
672-8422.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  the  Regional  Ciounsel, 


12  New  England  Executive  Park. 
Burlington.  MA, 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
E,  Golinski.  Aerospace  Engineer.  Engine 
Certification  Office.  FAA.  Engine  and 
PropellerDirectorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299:  telephone:  (781)  238-7135:  fax: 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comm-^nts.  specified 
above,  will  be  considered  uefore  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  tbe  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubRc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-32-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-32-AD.  12  New- 
England  Executive  Park.  Burlington,  MA 
01803-5299, 

Discussion 

In  September,  2000  a  GE90  factory- 
development  engine  experienced  an 
uncontained  failure  of  the  HPT 
interstage  seal  during  an  engineering 
ground  test.  The  failure  occurred  on  the 
current  configuration  HPT  interstage 
seal,  identified  as  the  LIR  configuration. 
The  LIR  configuration  HPT  interstage 
seal  was  introduced  as  part  of  an  HPT 
product  improvement  package.  The 
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earlier  production  configuration  HPT 
interstage  seal,  identified  as  the  pre-LIR 
interstage  seal,  part  numbers  (P/N's)  are 
171lM20P0a,  1711M20P14, 
1711M20P16.  and  17nM20Pl7  The 
LIR  HPT  interstage  seal  P/N  is 
1847M96P02, 

GE  initiated  an  investigation  to 
understand  the  root  cause  of  the  failure 
and  to  define  the  necessar^•  field 
containment  and  corrective  actions.  As 
part  of  the  investigation  GE  initiated 
inspections  on  pre-LIR  and  LIR  HPT 
interstage  seals  that  would  provide 
additional  data  to  support  the  failure 
investigation  and  assist  in  the 
determination  of  the  necessary  field 
containment  actions.  These  inspections 
identified  four  pre-LIR  interstage  seals 
and  one  LIR  interstage  seal  that  had 
confirmed  cracks. 

The  failure  investigation  consisted  of 
analysis  and  testing  to  identif\'  the 
failure  modes  of  the  pre-LIR  and  LIR 
HPT  interstage  seals.  In  addition.  GE 
instituted  an  on-wing  inspection 
program  of  pre-LIR  seals  to  acquire 
additional  data  to  support  the 
investigation.  To  prevent  pre-LIR  HPT 
interstage  seal  failures,  GE  issued  a 
service  bulletin  that  removes  pre-LIR 
HPT  interstage  seals  from  service  and 
replaces  them  with  improved  LIR  HPT 
interstage  seals  that  are  not  susceptible 
to  the  same  failure  modes.  This  AD 
proposes  scheduled  replacement  of  pre- 
LIR  HPT  interstage  seals. 

As  a  result  of  the  root  cause 
investigation  into  the  failure  of  the  LIR 
HPT  interstage  seal  and  the 
investigation  of  the  cracked  HPT  seals 
identified  by  the  inspection  program. 
GE  determined  the  root  cause  of  the 
cracks  in  the  forward  retainer  tip  area  of 
the  LIR  HPT  interstage  seal  were 
attributed  to  exposure  to  higher  than 
anticipated  operating  temperatures  This 
causes  a  reduction  of  the  low  cycle 
fatigue  properties  of  the  material  in  this 
local  area,  which  results  in  crack 
initiation.  Analysis  concludes  that  a 
reduction  of  the  life  limit  for  the  LIR 
HPT  interstage  seal  P/N  1847M96P02  is 
required.  GE  is  in  the  process  of 
incorporating  design  enhancements  that 
will  provide  improved  cooling  in  the 
forward  retainer  tip  area  that  may  allow 
for  a  life  limit  increase  at  some  future 
date.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  HPT 
interstage  seal,  uncontained  engine 
failure,  and  damage  to  the  airplane. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  GE90  series  turbofan 
engines  of  the  same  type  design,  the 


proposed  AD  would  require  scheduled 
replacement  of  HPT  interstage  seal  VI 
Ns  17nM20P08.  1711M20P14. 
17nM20Pl6,  and  17nM20Pl7  with  a 
sen'iceable  HPT  interstage  seal  This 
proposed  AD  would  also  p.stahlish  a 
new.  lower  life  limit  uf  3.500  cycles- 
since-new  for  HPT  interstage  seal  P/N 
1847M96P02  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bullptm 
described  previouslv. 

Economic  Analysis 

There  are  approximatelv  232  GE90- 
76B.  -77B.  -85B.  -90B.  and  -94B  series 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  36  engines  installed  on 
airplanes  of  U.S  registry,  with  one 
domestic  operator  would  be  affected  by 
this  proposed  AD  The  FAA  estimates 
that  the  cost  for  replacing  the  pre-LIR 
HPT  interstage  seals  is  S53b.340,  based 
on  an  assumption  of  how  manv  seals 
will  be  replaced  prior  to  reaching  the 
full  retirement  life  The  FAA  also 
estimates  that  the  LIR  HPT  interstage 
seal  life  reduction  cost  will  be 
53,396,820.  and  is  based  on  the  pro- 
rated costs  of  HPT  interstage  seals  that 
will  be  removed  due  to  the  reduced  life 
limit.  Based  on  these  figures,  the  total 
cost  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,933,160. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  rind 
the  States,  or  on  the  distribution  ul 
power  and  responsibilities  among  the 
various  levels  of  government, 
Accordinglv,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv  action" 
under  Executive  Order  12866.  (2)  is  not 
a  "significant  rule'  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  Februar>-  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  signifit  ant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CKK  Pari  39 

Air  traiispurtatiun,  Aircrah,  Aviation 
safety.  Safetv, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Aufhorit>':  49  I '  .S  C  106(g),  40113,  44701. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Cn^neral  Elet:trit  Company:  Docket  No.  2001- 

W-YZ-AU 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  lo  General  Elerfrir  Company  IGE) 
GE90-76B, -77B, -85B. -90B, and  -94B 
turbofan  engines  with  high  pressure  turbine 
(HPT)  interstage  seals  part  numbers  (P/N's) 
1711M20P08,  17nM20Pl4.  17nM20Pl6, 
1711M20P17.  and  1847M96P02  installed 
These  engines  are  installed  on.  but  not 
limited  to  Boeing  777  airplanes 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  failure  of  the  HPT  interstage 
seal  that  could  result  in  an  uncontained 
engine  failure,  and  damage  to  the  airplane, 
do  the  following: 

Replacement  of  HPT  Interstage  Seals  P/N's 
1711M20P08,  17nM20Pl4, 
1711M20P16,  and  17nM20Pl7 
(a)  For  GE90-76B,  -77B.  -656,  -90B 
engines  with  HPT  interstage  seals  P/N's 
1711M20P08.  171lM20Pl6.and 
1711M20P17  installed,  and  GE90-76B  and 
-778  engines  with  interstage  seal  P/N 
1711M20P14  installed,  replace  seals  at  next 
shop  visit  piece-part  exposure  with  a 
serviceable  HPT  interstage  seal,  after  the 
effective  date  of  this  .\D.  but  not  to  exceed 
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4,800  rv(  Ifs-sint  e-new  (CSN),  or  before 
DetembtT  31.  2006,  whichever  occurs  earlier. 

(b)  For  GE90-85B  and  -90B  engines  with 
HPT  interstage  seal  P'N  17nM20Pl4 
installed,  replace  seal  at  next  shop  visit 
pie<:e-pan  exposure  with  a  serviceable  HPT 
interstage  seal,  after  the  effective  date  of  this 
AD.  but  not  to  exceed  2.800  CSN.  or  before 
December  31.  2006.  whichever  occurs  earlier. 

(c)  .\fter  the  effective  date  of  this  .\D.  do 
not  install  anv  HPT  interstage  seal  P/N's 
17nM20P08.  17nM20Pl4.  1711M20P16. 
and  17nM20Pl7  into  an  engine. 

Reduced  Life  Limit  { 

(d)  For  engines  with  HPT  interstage  seals 
P.'N  1847M96P02  installed,  remove  engine 
from  service  before  exceeding  the  reduced 
cyclic  lifelimit  of  .3.500  CSN. 

(e)  This  .\D  establishes  a  new  cyclic  life 
limit  for  HPT  interstage  seal.  P/N 
1847M96P02  Except  as  provided  in 
paragraph  Ig!  of  this  AD.  no  alternate  life 
limits  for  this  part  may  be  approved. 

Definition 

(f)  For  the  purpose  of  this  .\D.  a  shop  visit 
piece-part  exposure  is  defined  as  an  engine 
removal,  for  maintenance  that  cannot  be 
performed  while  installed  on  the  airplane, 
and  that  the  HPT  interstage  seal  is 
completely  disassembled  when 
accomplished  in  accordance  with  the 
disassembly  instructions  of  the  engine 
manual 

Alternative  Vielhods  of  Compliance 

(g)  .\n  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECOi  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Pnncipai  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager  ECO 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any.  may  be  obtained  from  the  ECO 

Special  Flight  Perrnits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  §§21  197  and  21  199  of  the 
Federal  Aviation  Regulations  n4  CFR  21,197 
and  21199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished 

Issued  ;n  Burlington,  Massachusetts,  on 
September  20,  2001 

lay  ).  Pardee.  I 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Semce 

[FR  Doc  01-24274  Filed  9-26-01.  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB24 

Labor  Certification  and  Petition 
Process  for  Temporary  Agricultural 
Employment  of  Nonimmigrant  Workers 
in  the  United  States  (H-2A  Workers); 
(Modification  of  Fee  Structure; 
Reopening  and  Extension  of  Comment 
Period 

agency:  Empiliivment  and  Training 
Administration.  Labor 
ACTION:  Proposed  rule:  reopening  and 
extension  of  comment  period. 

SUMMARY:  This  document  reopens  and 

extends  the  period  for  filing  comments 
on  the  propcised  rule  that  would  require 
employers  to  submit  fees  for  Labor 
certification  and  the  associated  H-2A 
petition  with  a  ronsoiidated  application 
form  at  the  time  uf  filing.  The  proposed 
rule  also  would  modifv*  the  fee  structure 
for  H-2A  labor  certification 
applications  This  action  is  once  again 
being  taken  tn  permit  additional 
comment  from  interested  persons. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  or  before 
October  29,  2001 

ADDRESSES:  Submit  written  comments 
to  the  Assistant  Secretary-  for 
Employment  and  Training,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW  .  Room  C-4318. 
Washington.  DC  20210.  Attention:  Dale 
Ziegler.  Chief.  Division  of  Foreign  Labor 
Certifications 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Giles;  telephone  202-693- 
2950  (this  IS  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATKW:  In  the 
Federal  Register  of  July  13,  2000.  (65  FR 
43545)  we  published  a  notice  requesting 
comments  on  a  proposed  rule  to  require 
employers  to  submit  the  fees  for 
temporary  alien  agricultural  (H-2A) 
labor  certification  and  the  associated 
nonimmigrant  H-2A  petition  with  a 
consolidated  application  form  at  the 
time  of  filing.  The  proposal  also  would 
modifv  the  fee  structure  for  H-2A  labor 
certification  applications.  On  August  17, 
2000,  the  comment  period  was  reopened 
and  extended  65  FR  50170.  Because  of 
comments  received  during  the  comment 
period  and  continuing  interest  in  the 
proposal,  it  is  desirable  to  reopen  the 
comment  period  for  all  interested 
persons  Therefore,  the  comment  period 
for  the  proposed  rule  amending  20  CFR 
part  fi55,  subpart  B  (Labor  Certification 


Process  for  Temporan,'  Agricultural 
Employment  in  the  United  States  (H-2A 
Workers)  is  reopened  and  extended 
until  October  29,  2001. 

What  Comments  Did  the  Department 
Receive  on  the  Proposed  Rule? 

During  the  reopened  comment  period, 
the  Department  of  Labor  (Department  or 
DOL)  received  fourteen  additional 
written  comments  to  the  proposed  rule. 
The  comments  were  from  agricultural 
growers  and  associations,  farmworker 
advocacy  groups,  and  other  interested 
parties.  The  comments  generally  were 
divided  among  four  categories. 
Immigration  and  Naturalization  Service 
(INS)  Issues.  DOL  Issues,  Fee  Structure, 
and  the  proposed  ETA-9079  Form.  The 
following  is  a  discussion  of  the 
comments  and  the  Department's 
responses: 

1.  Ox'ernight  Delivery 

Some  commenters  believe  the 
overnight  delivery  requirement  is  not 
practical.  This  is  a  requirement  the 
Department  has  placed  upon  itself  and 
is  not  intended  to  be  mandated  for 
eraplovers  filing  labor  certifications.  In 
order  to  allow  Department  staff  to 
review  and  process  certification 
requests  on  a  timely  basis,  it  is 
necessary  to  forward  application 
packets  to  the  Employment  and 
Training  Administration  (ETA)  Regional 
Offices  from  the  ETA  Service  Centers  on 
an  overnight  basis. 


2.  Fourteen-Day  Grace  Period 

Some  commenters  objected  to  the 
fourteen-day  grace  period,  [i.e.,  the 
addition  of  14  days  of  certified 
employment  to  the  period  requested), 
stating  it  may  have  an  effect  on  the 
employer's  duty  to  guarantee  three- 
fourth's  of  the  offered  work  [Va 
guarantee)  and  the  employer's  duty  to 
accept  U.S.  workers  who  seek 
employment  through  50  percent  of  the 
work  contract  period  (50- percent  rule). 

In  view  of  the  issues  raised  by 
commenters  concerning  the  possible 
effects  of  the  14-day  grace  period  on  the 
employer's  %  guarantee  and  the 
administration  of  the  50-percent  rule, 
the  Department  is  seeking  additional 
comments  on  short-term  extensions  of 
14  days  or  less.  One  possible  approach 
would  be  not  to  make  14-day  extensions 
automatic,  but  to  provide  that  ETA 
would  grant  such  extensions  if  an 
employer  applies  for  an  extension  of  14 
days  or  less  directly  to  the  appropriate 
Regional  Administrator. 

3.  Fee  Structure 

Some  commenters  recommended  that 
the  fees  should  be  higher  to  generate 
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additional  monies  to  sustain  the 
program.  The  Department  lacks  the 
statutory-  authority  to  retain  H-2A  labor 
certification  fees  (  20  CFR  656.32). 

4.  ETA  Form  9079 

A  number  of  the  comments  addressed 
the  proposed  consolidated  certification 
and  petition  form. 

(a)  Style  and  Layout.  Some 
commenters  objected  to  the  form  for  a 
variety  of  reasons,  including  comments 
stating  that  Form  9079  is  too 
burdensome,  time-consuming,  and 
confusing.  As  a  result  of  these 
comments,  the  Department  is 
developing  a  more  "user-friendly" 
version  of  Form  9079,  which  will  be 
published  for  public  comment.  As  part 
of  this  revision,  as  requested  bv 
commenters,  space  will  be  provided  on 
the  form  indicating  that  the  emplover  is 
represented  bv  counsel. 

(b)  Data  Collection.  Some  commenters 
objected  to  the  amount  of  information 
requested  on  the  new  form,  comparing 

it  to  the  existing  Form  ETA-750,  This  is 
not  an  accurate  comparison,  since  DOL 
now  is  performing  some  of  the  functions 
previously  performed  by  INS.  Thus,  in 
addition  to  the  ETA-750.  the  proposed 
ETA  9079  replaces  INS  petition  Form  I- 
129.  resulting  in  an  overall  paperwork 
reduction  for  employers. 

(c)  Circles  and  Boxes.  Some 
commenters  stated  that  the  use  of  circles 
and  boxes  on  the  ETA  9079  is 
inconsistent.  This  will  be  addressed  on 
the  newly  revised  Form  9079, 

(d)  Redundant  Information.  Some 
commenters  stated  that  ETA  is 
requesting  the  same  information  of 
employers  on  both  the  ETA  9079  and 
the  ETA  790  job  order  with  respect  to 
crop  and  wage  information.  The  new 
Form  9079  will  address  this  concern  bv 
not  capturing  crop  and  wage  activity  on 
both  forms. 

(e)  Multiple  Languages.  Some 
commenters  asked  that  the  ETA  9079  be 
translated  into  other  languages  in 
addition  to  English.  Since  the 
application  form  is  prepared  bv 
agricultural  employers.  DOL  does  not 
anticipate  that  the  target  population  will 
require  language  assistance.  To  the 
extent  feasible,  local  ES  offices, 
particularly  those  with  bilingual 
(English-Spanish)  staff,  will  do  their 
best  to  assist  those  employer?  in  need  of 
such  assistance.  Foreign  language 
assistance  is  provided  to  U.S.  workers 
recruited  through  the  Employment 
Service  System. 

(f)  Addendum  C.  Confusion  about 
filing  of  the  ETA  From  9079  Addendum 
C  as  to  whether  it  should  be  filed  up 
front  or  after  acceptance.  Instructions  on 
page  43553  which  include  a  chart 


indicates  .Addendum  C  may  be 
submitted  anv  time  after  at  (.eptdnce 
letter  and  5  days  prior  to  r.ertifit  dtinn 
Addendum  ('  refers  to  Consulate 
locations  from  where  the  foreign 
workers  w  ill  be  prrKjessed  and  issued 
visas  to  enter  the  United  States,  If 
workers  cannot  be  located  in  one 
consulate  office,  the  emplover  nt'wi*;  thn 
option  of  requesting  worker  frnin 
another  consulate. 

tg)  S'umber  of  Workers  Some 
commenters  were  confused  about  where 
on  the  ETA  9079  the  total  number  of 
workers  is  specified   Worker  requested 
information  is  found  on  pag^'  1.  number 
II  and  number  III.  of  the  ETA  9079. 

(h)  Shared  Housing.  Some 
commenters  asked  where  on  the  ETA 
9079  a  sole  employer  can  indicate  that 
it  IS  sharing  housing  This  information 
is  not  collected  using  Form  ETA  9079. 
This  information  is  collected  on  form 
ETA  790 

(i)  Web-Based  Form.  Some 
commenters  suggested  that  the  forms  for 
the  program  should  be  accessible  on  the 
World  Wide  Web  A  website  is  currently 
under  development   whu  h  will  have  a 
web-accessible  on-line  application  fonn. 
allowing  applicants  tn  register 
demographic  and  static  informatum  that 
can  be  used  to  pre-fill  application  forms, 
thus  reducing  applicants  data  entr\ 
requirements.  For  those  forms  that  will 
require  signatures,  the  applicant  will  Ih- 
able  to  print  the  completed  form  at  tht'ii 
local  printer  Applicants  would  hv 
required  to  sign  the  form  and  then  si'iui 
it  in  to  DOL  along  with  any  associated 
fees, 

(j)  Worksite  Triinsters  Some 
commenters  stated  that  the  neu  furin 
requires  transfers  to  more  than  one 
worksite  to  be  specified  before  the 
actual  places  are  known  to  employers. 
This  transfer  information  has  never  been 
tracked  by  DOL  and  under  the  n^w 
system  the  information  will  tin  lunger  be 
gathered  by  Form  9079 

(k)  General  Comments  The 
Department  is  seeking  specific 
comments  regarding  Form  9079. 
Commenters  are  requested  to 
specifically  indicate  what  the\  liki'  .i 
dislike  about  Form  9079  Spec  ific 
comments  will  be  addressed  bv  the 
Department  when  Form  9079  is 
redeveloped.  As  stated  abo\e.  it  will  be 
published  for  public  comment. 

Signed  at  Washington.  DC,  this  24th  day  of 

.'>pplfmber   JOdl 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 

Tnimin^ 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Pari  655 
RIN  1205-AB24 

Labor  Certification  and  Petition 
Process  tor  Temporary  Agricultural 
Employment  of  Nonimmigrant  Workers 
in  the  United  States  (H-2A  Workers) 
Modification  of  Fee  Structure,  Informal 
Briefing 

agency:  Employment  and  Training 
Adininistration,  Labor. 
ACTION:  Proposed  rule;  notice  of 
informal  briefing. 

summary:  The  Division  of  Foreign  Labor 
Lertihcation,  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (Department),  announces  two 
informal  briefings  to  allow  agricultural 
workers  and  employers  and  other 
interested  parties  to  communicate 
directly  with  the  Department  regarding 
proposed  rule  changes  which  would 
require  employers  to  submit  fees  for 
temporary  alien  agricultural  labor 
'  >Tlif:(  ,ition  and  the  associated  H-2A 
pt'tUiLii  with  a  consolidated  application 
form  at  the  time  of  filing.  See  proposed 
rule  reopening  the  comment  period. 
published  elsewhere  in  today's  Federal 
Register  The  proposed  rule  also  would 
III  idif\  the  fee  structure  for  H-2A  labor 
(  t'lliiu  .ition  applications.  These 
briefings  are  being  held  to  allow  the 
Department  to  solicit  individual 
responses  and  experiences  from 
int.  rested  persons  and  other  entities. 
DATES:  The  briefing  dates  are: 

•  Thursday.  November  8.  2001.  9:30 
am  to  4  p.m  .  Washington.  DC 

•  Friday.  November  16.  2001.  9:30 
am.  to  4  p  m  .  Monterey,  CA. 

Notices  of  intention  to  appear  at  the 
briefing  must  be  postmarked  no  later 
than  0(  tuhcr  11.  2001. 
ADDRESSES:  The  briefing  locations  are: 

•  U.S.  Department  ofLabor.  Francis 
Perkins  Building.  200  Constitution 

A\  tnue.  Plaza  Level  Auditorium. 
W.i-hirigtnn.  DC  20010. 

•  Hilton  Monterey.  1000  Oguajito 
H    id   Monterey.  CA  93940. 

Send  notices  of  intention  to  appear  to: 
Charlene  Giles.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Room  C-4318.  Washington.  DC  20210. 
Notices  also  may  be  faxed  to  Charlene 
Giles  at  202-693-2760  (this  is  not  a  toll- 
free  number),  or  submitted  by  e-mail  at 
dflc@uis.doleta.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charleni'  L.iles.  tt;li  plujuo  202-693- 
2950.  (This  is  not  a  toll-free  number). 
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SUPPLEMENTARY  INFORMATION:  Thf 
informal  public  briefings  will  be  chaired 
by  a  senior  official  of  the  Employment 
and  Training  .administration.  Persons 
appearing  at  the  briefings  will  be 
allowed  to  present  their  views  and  pose 
questions  of  Department  staff  and  other 
parties  presenting  their  views. 

Signed  dt  Washington.  DC.  thi.  24th  day  of 
September.  :0()1 
Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 

Training 

[FR  Doc    01-24209  Filed  9-26-01;  8:43  am] 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  2001-6] 

Determination  of  Reasonable  Rates 
and  Terms  for  the  Digital  Performance 
of  Sound  Recordings 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

ACnON:  Extension  of  comment  period. 


and  service  of  certain  notices  on  the 
copyright  owner  of  a  musical  work.  66 
FR  45241  (August  28,  2001).  The  notice 
is  served  or  filed  bv  a  person  who 
intends  to  use  the  work  to  make  and 
distribute  phonorecords,  including  by 
means  of  digital  phonorecord  deliveries, 
under  a  compulsorv  license.  17  U.S.C 
115.  Comments  on  the  proposed 
amendments  were  due  on  September  27, 

2001. 

On  September  21,  2001 ,  the  Office 
received  a  request  for  an  extension  of 
the  filing  date  for  comments  until 
October  12,  2001.  The  Office  is  granting 
this  request  and  is  extending  the 
deadline  for  filing  comments  to  October 
12.2001. 

Dated:  September  24,  2001. 
Marilyn  I.  Kretsinger, 
Assistant  General  Counsel, 
(FR  Dor.  01-24248  Filed  9-26-01,  8:45  ami 

BILUfK:  CODE   1410-  31    P 


summary:  The  Copyright  Office  is 
extending  the  period  to  file  comments  to 
proposed  amendments  to  the 
regulations  governing  the  content  and 
service  of  certain  notices  on  the 
copyright  owner  of  a  musical  work  Th*' 
notice  is  ser\-ed  or  filed  by  a  person  who 
intends  to  use  the  work  to  make  and 
distribute  phonorecords.  including  by 
means  of  digital  phonorecord  deliveries, 
under  a  compulsory  license. 
DATES:  Comments  are  due  no  later  than 
October  12,  2001 

ADDRESSES:  .\n  original  and  ten  copies 
of  anv  comment  shall  be  delivered  to: 
Office  of  the  General  Counsel.  Cop\Tight 
Office,  fames  Madison  Building,  Room 
LM-403,  First  and  Independence 
Avenue,  SE..  Washington.  DC,  or  mailed 
to:  Copvnght  Arbitration  Royalty  Panel 
(CARP),  P  O  Box  70977,  Southwest 
Station.  Washington.  DC  20024-0977. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson.  General  Counsel,  or 
Tanva  M.  Sandros,  Senior  .^ttornpN 
Copvright  .Arbitration  Royalt\  Panel, 
P  O  Box  70977.  Southwest  Station. 
Washington.  DC  20024  Telephone: 
(202)  707-8380.  Telefax:  (202!  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  On  .-\upust 
28.  2001,  the  Copyright  Office  published 
a  notice  of  proposed  rulemaking  seeking 
comments  on  proposed  amendments  to 
the  regulations  governing  the  content 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2156;  MM  Docket  No.  01-243;  RM- 
10263] 

Radio  Broadcasting  Services;  Freer, 
TX 

AGENCY:  Federal  Communications 

(  ummission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  bv  )eraldine  Anderson,  requesting 
the  allotment  of  Channel  288A  to  Freer, 
Texas,  as  that  community's  second  local 
'FM  transmission  service.  This  proposal 
requires  a  site  restriction  6.8  kilometers 
(4.2  miles)  south  of  the  community, 
utilizing  coordinates  27-49-20  NL  and 
98-38-04  WL.  Additionally,  as  Freer. 
Texas,  is  located  within  320  kilometers 
(199  miles)  of  U.S. -Mexico  border, 
concurrence  of  the  Mexican  government 
tn  this  proposal  is  r«?quired. 
DATES:  Comments  must  be  filed  on  or 
before  November  5,  2001 .  and  reply 
comments  on  or  before  November  20. 
2001. 

ADDRESSES:  Secretary.  Federal 
( .(immunications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  (eraldine 
.\nderson,  1702  Cypress  Drive.  Irving. 
TX  75061. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  fovner.  .Mass  Media  Bureau.  (202) 
418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-243.  adopted  September  5,  2001,  and 
released  September  14,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street. 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  Qualtex  International, 
Portals  II.  445  12th  Street,  SW..  Room 
CY-B402,  Washington.  DC  20554.  (202) 
863-2893. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154.  .30,3,  iM  and  336 
§73.202    [Amended] 

2.  Section  73.202Cb),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  288A  at  Freer. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

IFR  Doc.  01-24139  Filed  9-26-01;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

46  CFR  Parts  801,  825.  832,  836,  846, 
and  852 

RIN  2900-AJ56 

VA  Acquisition  Regulation: 
Construction  and  Architect-Engineer 
Contracts 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  Acquisition  Regulation  (VAAR). 
We  propose  to  update  position  titles,  to 
make  minor  grammatical  corrections 
and  revisions,  to  revise  and  update 
section  numbers  and  titles,  to  relocate 
materia]  to  correspond  to  the  Federal 
Acquisition  Regulation  (FAR),  and  to 
delegate  authority.  In  addition,  we 
propose  to  update  regulations  on 
Construction  and  Architect-Engineer 
Contracts  and  on  Solicitation  Provisions 
and  Contract  Clauses,  and  to  add 
coverage  regarding  the  authority  of  the 
National  Cemetery  Administration  to 
award  architect-engineer  contracts. 
Also,  we  propose  to  replace  a  general 
prescription  directing  the  use  of  all 
VAAR  clauses  relating  to  construction 
contracts  with  specific  prescriptions  for 
each  clause,  remove  obsolete  or 
dupUcative  material,  update  the  VAAR 
regarding  the  requirement  for 
certificates  of  current  cost  or  pricing 
data,  and  provide  agency  procedures 
regarding  disclosure  of  the  Government 
cost  estimate  on  construction  contracts. 
This  document  would  also  remove  a 
"guarantee"  clause  from  the  VAAJl  and 
provide  agency  procedures  for  VA 
contracting  officers  to  use  the  FAR 
"warranty"  clause  for  construction 
contracts  exceeding  the  micro-purchase 
threshold  in  order  to  protect  the  best 
interests  of  the  Govenunent.  In  addition, 
this  document  would  revise  provisions 
regarding  the  acceptance  of  foreign 
construction  materials  to  correspond  to 
changes  made  in  the  FAR  and  to  comply 
with  the  North  American  Free  Trade 
Agreement  and  the  Trade  Agreements 
Act. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  on  or  before 
November  26,  2001  to  be  considered  in 
the  formulation  of  the  final  rule. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D], 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 


to  "OGCRegulations@mail.va.gov". 
Comments  should  indicate  that  thev  are 
submitted  in  response  to  'RIN  2900- 
AJ56."  All  comments  received  will  be 
available  for  public  inspection  m  the 
Office  of  Regulations  Management. 
Room  1158,  between  the  hours  of  8  am 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATK>N  CONTACT:  Don 
Kaliher.  Acquisition  Program 
Management  Team  (95A).  Office  of 
Acquisition  and  Materiel  Management, 
Department  of  Veterans  Affairs.  810 
Vermont  Ave.,  NW  .  Washington.  DC 
20420,  telephone  (202)  273-8819 
SUPPt£MENTARY  rNFORMATWN:  The 
Federal  Acquisition  Regulation  (FAR) 
contains  prescriptions  for  the  use  of 
clauses  in  the  applicable  related  FAR 
part.  It  contains  the  actual  clauses  m 
one  part,  part  52.  Consistent  with  this 
organization  of  the  FAR.  the 
prescription  for  the  use  of  the  FAR 
clause  at  52.235-26,  Preconstruction 
Conference,  is  located  in  FAR  part  36. 
which  deals  with  construction. 
Although  the  Department  of  Veterans 
Affairs  Acquisition  Regulation  (VAAR) 
contains  all  clauses  in  one  part,  part 
852,  it  currently  does  not,  in  most  cases, 
follow  the  organization  used  in  the  FAR 
regarding  the  location  of  the 
prescriptions.  This  document  proposes 
to  reorganize  the  VAAR  to  correspond  to 
the  organization  of  the  FAR  by 
relocating  the  existing  prescriptions  or 
placing  the  new  proposed  prescnptions 
in  the  appropriate  parts  of  the  VAAR 

The  VAAR  currently  contains  a 
general  prescription  at  852.236-70, 
Clauses  and  provisions  for  fixed-price 
construction  contracts,  which  requires 
the  contracting  officer  to  include  the 
construction-related  clauses  in  the 
VAAR  in  all  construction  solicitations 
and  contracts,  regardless  of  dollar  value 
In  addition,  a  few  of  the  clauses  in  the 
VAAR  have  their  own  individual 
prescriptions.  This  document  proposes 
as  set  forth  below,  to  remove  the  general 
prescription  that  applies  to  all 
construction-related  clauses  in  the 
VAAR  and,  for  each  clause  that  does  not 
currently  have  an  individual 
prescription,  to  provide  an  individual 
prescription  to  specifv'  when  the  clause 
is  to  be  used. 

The  general  prescription  at  852.236- 
70  requires  the  contracting  officer  to 
include  the  following  clauses  in  all 
solicitations  and  contracts  for 
construction,  regardless  of  dollar  value: 

852.236-76,  Corresponden(>' 
852,236-77,  Referencp  to    standards 
852.236-78,  Government  super%ision 
852.236-80.  Subcontracts  and  work 
coordmation. 


852.236-84.  Schedule  oi  worK  progress. 

852.235-85.  Suppiementarv'  labor  standard 
provisions. 

852.236-86,  Worker's  compensation. 

852.236-88,  ConU^ct  changes- 
supplement. 

852.236-91.  Special  notes. 

This  document  proposes  to  require 
usH  nf  these  clauses  only  if  the 
sciJH  itatinn  or  contract  is  expected  to 
exceed  the  micro-purchasp  threshold 
(currentlv  S2.0O0  for  construction) 
rather  than  in  all  solicitations  and 
contracts,  regardless  of  dollar  value,  as 
IS  currently  required  by  the  VA.\R  The 
FAR  does  not  require  the  use  of  anv 
clauses  in  contracts  below  the  micro- 
purchase  threshold  and  this  change 
would  correspond  to  the  FAR. 

The  general  prescription  at  852  236- 
70  also  requires  the  contracting  officer 
to  include  the  clause  at  852  236-79. 
Daily  report  of  workers  and  materials,  in 
all  solicitations  and  contracts  for 
construction   regardless  of  dollar  value. 
This  document  proposes  to  require  use 
of  this  clause  only  if  the  solicitation  or 
contract  is  expected  to  exceed  the 
simplified  acquisition  threshold 
(currently  $100  000)  rather  than  in  all 
solicitations  and  contrai  ts  as  is 
currently  required  bv  the  \  .^AR  Use  of 
this  clause  in  lesser  dollar  value 
contracts  would  be  optional  on  the  part 
of  the  contracting  officer,  when 
determined  to  be  in  the  best  intere'ii  if 
the  Government.  This  clause  requires 
information  from  the  contractor  that 
appears  critical  to  the  proper 
administration  of  more  r  om()licdted. 
larger  dollar  value  contracts  but  may 
not  be  ne(;essar\  on  smaller   less 
complif:ated  pro|e(-ts 

The  general  prescription  at  852.236- 
70  further  requires  the  contracting 
officer  to  include  the  following  clauses 
in  all  solicitations  and  contracts  for 
construction,  regardless  of  dollar  value: 

852.236-71.  Specifications  and  drawings 
for  construction 

852  236-72.  Performance  of  work  by  the 
(  ontractor. 

852  236-74.  Inspection  of  consUTJCtion. 

852  236-82,  Pa\Tnent  under  fixed-price 
construction  contracts  (without  NAS). 

852.236-83.  Payment  under  fixed-price 
consUTiction  contracts  (including  NAS). 

This  document  proposes  to  require 
use  of  these  clauses  only  if  the 
solicitation  or  contract  includes  the  FAR 
clauses  that  these  clauses  supplement 
rather  than  in  ail  solicitations  and 
contracts.  Since  these  clauses 
supplement  particular  FAR  clauses,  we 
believe  there  is  no  reason  to  include 
them  in  the  solicitation  or  contract  if  the 
solicitation  or  contract  does  not  also 
include  the  applicable  FAR  clauses. 
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FAR  36.203(c)  states  that  the  overall 
amount  of  the  Government's 
construction  cost  estimate  shall  not  be 
disclosed  except  as  permitted  by  agency 
regulations.  The  VAAR  does  not 
currently  contain  regulations  addressing 
this  issue.  We  propose  to  add 
regulations  at  section  836  203  providing 
that  the  overall  amount  of  the 
Government's  construction  cost  estimate 
shall  not  be  disclosed  until  after 
contract  award  and  then  may  be 
disclosed  upon  request.  We  believe  this 
would  ensure  that  release  of  this 
sensitive  information  does  not 
inappropriately  influence  the  outcome 
of  the  solicitation  prior  to  award. 

The  FAR  at  section  36.208  delegates 
to  the  head  of  the  contracting  activity 
the  authority  to  authorize  the  use  of 
cost-plus-fixed-fee.  price-incentive,  or 
other  cost-variation  type  contracts 
concurrentlv  with  firm-fixed-pnce 
contracts.  Section  836.208  of  the  VAAR 
currently  restricts  such  authority  to  the 
Chief  Facihties  Management  Officer  or 
the  Under  Secretar>'  for  Health.  We 
know  of  no  reason  for  VA  to  be  more 
restrictive  than  the  FAR  in  delegating 
this  authority.  This  document  proposes 
to  remove  section  836.208  of  the  VAAR. 
thereby  making  the  FAR  delegation  of 
authoritv  applicable  to  VA. 

FAR  section  36.209  requires  the 
approval  of  the  head  of  the  agency  or 
authorized  representative  before  a 
contract  for  construction  can  be 
awarded  to  the  architect-engineer  firm 
that  designed  the  project.  The  FAR  does 
not  specifv'  whether  section  36.209 
applies  to  both  design-bid-build  projects 
and  design-build  projects,  as  defined  at 
F.\R  36.K)2.  or  only  to  design-bid-build 
projects.  A  design-bid-build  project  is 
one  where  the  design  and  construction 
are  sequential  and  are  contracted  for 
separately  with  two  contracts,  one  to 
design  the  project  and  the  other  to  build 
the  project,  normally  with  two  separate 
and  independent  contractors.  A  design- 
build  project  is  one  where  both  the 
design  and  construction  work  are 
combined  in  a  single  contract  with  one 
contractor.  We  believe  a  requirement  for 
approval  to  award  a  design-build 
contract,  where  a  single  contractor  both 
designs  and  builds  a  project,  is  not 
necessan.'  Thus,  this  document 
proposes  to  add  a  statement  to  section 
836.209  to  clarify  that  the  provisions  of 
FAR  36.209  and  this  section  are 
applicable  only  to  design-bid-build 
projects,  not  to  design-build  projects 

The  FAR  at  36.602-3  states  that,  when 
acquiring  architect-engineer  (A/E) 
services,  agencies  shall  provide  for  one 
or  more  A/E  evaluation  boards.  The 
VAAR  currently  delegates  authority  to, 
and  provides  procedures  for  the 


establishment  of  A/E  evaluation  boards 
by,  the  Office  of  Facilities  Management 
(OFM)  and  VA  medical  facilities.  This 
document  proposes  to  delegate  the  same 
authoritv  to  the  National  C'.emeterv' 
Administration  (NCA).  This  is  necessary 
to  clarifv'  that  NCA  has  the  same 
authority  to  acquire  A/E  services  as  does 
OFM  and  VA  medical  facilities. 

FAR  36.211  states  that  advance 
notices  and  solicitations  should  be 
distributed  to  reach  as  many  prospective 
offerors  as  practicable  and  provides 
other  guidance  to  contracting  officers  on 
how  to  accomplish  this.  Section  836.211 
of  the  VAAR  currently  authorizes  the 
VA  Central  Office  Project  Manager  to 
determine  how  VA  Central  Office 
construction  specifications  will  be 
distributed  We  believe  there  is  no  need 
for  VA  to  have  a  separate  section 
covering  distribution  of  advance  notices 
and  solicitations  applicable  only  to 
Central  Office  Therefore,  we  propose  to 
remove  section  836  211.  Upon  removal 
of  this  section,  VA  Central  Office  would 
follow  the  FAR  regarding  the 
distribution  of  specifications. 

Section  836  213-4.  Notice  of  award,  is 
proposed  to  be  added  to  specifv'  when 
a  notice  of  award  (letter  of  acceptance) 
is  required  on  a  construction  contract. 
Thp  F.AR  specifies  that  the  contracting 
officer  shall  make  award  by  written 
notice  when  using  sealed  bid 
procedures  (FAR  14  408-1  (a))  and  by 
furnishing  the  executed  contract  or 
other  notice  of  award  when  using 
negotiated  procedures  (FAR  15.504). 
The  FAR  does  not  specify  the  method  of 
notice  when  using  the  simplified 
procedures  of  FAR  part  13  This 
document  proposes  to  require  the 
contracting  officer  to  issue  a  notice  of 
award  (letter  of  acceptance)  for  any 
contract  award  in  excess  of  525,000. 
Contracts  in  excess  of  525,000  require 
either  pavment  protection  (contracts 
greater  than  525.000  hut  not  greater  than 
5100.000)  or  payment  and  performance 
bonds  (contracts \)f  5100.000  or  more). 
The  FAR  at  36.21 3-4-Tequires  the 
contracting  officer  to  provide  certain 
information  to  the  contractor  when  a 
notice  of  award  is  issued,  including 
information  on  bonds.  We  believe  that 
use  of  a  letter  of  acceptance  is  the  best 
wav  to  provide  that  information  to  the 
contractor,  including  information  on  the 
requirement  for  either  payment 
protection  or  bonds. 

Section  836  371  uf  the  VAAR 
currently  (  ontains  guidance  on  the 

notice  to  proceed."  the  letter  that  is 
sent  ti)  (  ontractors  on  construction 
contracts  establishing  the  start  date  for 
contract  work.  Section  836.371 
currently  requires  the  contracting  officer 
to  send  the    notice  to  proceed"  by 


certified  mail,  return  receipt  requested, 
in  order  to  provide  proof  of  delivery. 
Other  methods  of  delivery,  such  as 
overnight  package  delivery'  services, 
provide  proof  of  delivery'  and  may  be 
less  expensive  or  less  administratively 
burdensome  than  certified  mail.  This 
document  proposes  to  renumber  this 
section  as  836.213-70  and  to  revise  the 
section  to  allow  the  contracting  officer 
to  use  any  delivery  method  that  would 
provide  proof  of  delivery.  We  believe 
this  would  reduce  the  cost  and 
administrative  burden  of  sending  the 
■'notice  to  proceed." 

The  introductory  text  in  section 
852.236-88  currently  requires  that  all 
proposed  construction  contract  changes 
costing  between  5100,000  and  5500,000 
shall  be  accompanied  by  certificates  of 
current  cost  or  pricing  data.  This 
document  proposes  to  relocate  this 
introductory'  text  to  section  836.578  and 
to  revise  the  text  to  require  certificates 
of  current  cost  or  pricing  data  only  if  the 
proposed  change  exceeds  5500,000.  The 
FAR  threshold  for  requiring  certificates 
of  current  cost  or  pricing  data  is 
5500,000  and  this  proposed  change 
appears  necessary  to  ensure  that  the 
VAAR  corresponds  to  the  FAR 
requirements. 

Paragraph  (b)  of  section  836.602-2 
currently  provides  that  the  head  of  the 
contracting  activity  (HCA)  or  alternate 
shall  serve  on  architect-engineer  (A/E) 
evaluation  boards  at  VA  field  facilities. 
Due  to  reorganization,  not  all  VA  field 
facilities  have  an  HCA  on  site. 
Therefore,  this  document  proposes  to 
revise  836.602-2(b)  to  allow  the  senior 
contracting  officer  to  sen'e  on  the  board 
if  an  on-site  HCA  is  not  present.  We 
believe  this  would  ensure  that  a  local 
representative  with  contracting 
experience  and  authority  is  available  to 
serve  on  the  board  in  the  event  that  an 
HCA  is  not  available. 

The  FAR  states  that,  when  authorized 
by  the  agency,  the  short  selection 
procedures  of  FAR  36.602-5  may  be 
used  to  select  firms  for  architect- 
engineer  contracts  not  expected  to 
exceed  the  simplified  acquisition 
threshold.  Although  the  VAAR 
currently  authorizes  the  use  of  the  short 
selection  procedures,  it  also  requires  the 
approval  of  specified  VA  officials  before 
those  procedures  may  be  used.  This 
document  proposes  to  remove  the 
approval  requirements  and  to  simply 
authorize  the  use  of  the  short  selection 
procedures.  We  believe  this  will 
simplify  the  acquisition  process  and 
will  remove  an  unnecessary 
administrative  burden. 

The  FAR  at  36.603(c)  provides  that, 
under  the  direction  of  the  parent 
agency,  A/E  evaluation  boards  shall 
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maintain  an  A/E  qualifications  file.  We 
propose  to  add  section  83B.603  to 
provide  that  the  Chief  Facilities 
Management  Officer  for  VA  Central 
Office,  or  the  Chief.  Engineering 
Service,  for  field  facilities,  shall  be 
responsible  for  maintaining  this  file. 

The  FAR  at  46.710  authorizes 
agencies  to  use  the  FAR  clause  at 
52.246-21,  Warranty  of  Construction,  if 
use  of  a  warranty  clause  has  been 
approved  under  agency  procedures  The 
VAAR  does  not  currently  contain 
agency  procedures  for  use  of  the  FAR 
warranty  clause.  Instead,  the  VAAR 
contains  a  "Guaranty"  clause  at 
852.236-75  that  is  similar  to  the  FAR 
clause  at  52.246-21.  This  document 
proposes  to  delete  the  VAAR  Guaranty 
clause,  with  the  exception  of  paragraph 
(f)  and  Supplement  I  of  that  clause,  and 
to  provide  agency  procedures 
authorizing  contracting  officers  to  use 
the  FAR  clause  in  construction 
solicitations  and  contracts  exceeding  the 
micro-purchase  threshold.  We  believe 
this  proposed  change  would  ensure  that 
all  VA  construction  contracts  exceeding 
the  micro-purchase  threshold  contain  a 
warranty  provision  to  protect  the  best 
interests  of  the  Government. 

Paragraph  (f)  of  the  current  VAAR 
clause  at  852.236-75,  Guaranty, 
provides  VA  with  additional  protections 
not  found  in  the  FAR  clause  at  52.24&- 
21,  Warranty  of  Construction  Paragraph 
(f)  provides  that  any  special  guaranties 
required  under  the  contract  are  subject 
to  the  same  elections  set  forth  in  the 
basic  guaranty/warranty  clause.  This 
document  proposes  to  retain  this 
paragraph  and  to  relocate  the  paragraph 
(as  a  new  clause)  to  new  section 
852.246-1,  Special  warranties.  This 
document  also  proposes  to  add  a 
prescription  for  use  of  this  new  clause 
at  846.710-70  providing  that  contracting 
officers  shall  include  the  new  clause  in 
contracts  as  a  supplement  to  the  FAR 
clause  at  52.246-21,  Warranties.  We 
believe  this  would  ensure  that  this 
additional  protection  regarding  special 
warranties,  currently  provided  by  the 
VAAR  as  paragraph  (f)  of  852.236-75. 
Guaranty,  is  continued,  despite  the 
projposed  deletion  of  clause  852.236-75. 

The  VAAR  currently  contains,  as  part 
of  the  Guaranty  clause  at  852.236-75.  a 
supplemental  paragraph  (Supplement  I) 
for  use  in  construction  contracts  that 
include  guarantee  jaeriod  services.  This 
supplemental  paragraph  provides 
remedies  for  the  Government  in  the 
event  that  the  contractor  fails  to  furnish 
the  guarantee  period  services.  The  FAR 
does  not  contain  provisions  addressing 
guarantee  period  services.  This 
document  proposes  to  renumber  and 
keep  this  supplemental  paragraph  as 


new  section  852.246-2.  Warranty  for 
construction — guarantee  period 
services,  to  revise  the  paragraph  to  make 
it  a  supplement  of  the  FAR  clause  at 
52.246-21.  Warranty  for  Con.struction, 
and  to  add  a  prescription  for  its  use  at 
new  section  846.710-71    We  believe  this 
would  ensure  that  the  VAAR  retains  an 
appropriate  warranty  clause  addressing 
guarantee  period  .ser\'ices  and  a 
prescription  for  use  of  that  clause. 

For  a  number  of  clauses  currently  in 
the  VAAR.  the  VAAR  states,  in  the' 
introductorv-  text  of  the  respective 
sections,  that  the  clauses  supplement 
FAR  clauses.  This  document  proposes 
to  move  these  introductory'  text 
statements  to  the  bodies  of  the  V.A.AR 
clauses  to  ensure  that  the  statements  are 
part  of  those  clauses.  This  would  ensure 
that  contracts  in  which  these  clauses 
appear  clearly  state  that  these  clauses 
supplement  the  applicable  FAR  clauses 

The  VAAR  currently  contains  a 
number  of  clause  alternates/ 
supplements  thai  are  to  be  used  with  the 
respective  clauses  under  the  specified 
circumstances.  This  document  proposes 
to  revise  the  method  used  in  the  VAAR 
to  identify  alternates  to  match  the 
method  used  in  the  FAR  For  instance, 
the  introducton'  text  for  the  clause  at 
836.23&-81.  Work  coordination 
(alternate  provision),  states  that  the 
clause  may  be  substituted  for  paragraph 
(b)  of  the  clause  at  852.236-80. 
Subcontracts  and  work  coordination   In 
other  words,  it  is  an  alternate  for  the 
clause  at  852.236-80  We  proposed  to 
delete  section  number  852  236-81  and 
revise  the  introductory-  text  to  cianfv 
that  the  currently  existing  material  at 
852.236-81  is  Alternate  1  to  the  clause 
at  852.23&-80.  We  propose  similar 
changes  to  the  other  alternates  and 
supplements  in  the  VAAR  to  match  the 
way  alternates  are  used  in  the  FAR. 

The  VAAR  currently  contains  a 
prescription  for  the  use  of  the  clause  at 
852.236-89,  Buy  American  Act.  in  the 
introductory  text  of  that  section  This 
document  proposes  to  revise  the 
prescription  and  relocate  it  to  part  825. 
Foreign  Acquisition  Since  the  clause 
concerns  the  Buy  American  Act  (BA.^) 
and  foreign  acquisition,  the  prescnption 
is  more  appropriately  located  in  that 
part  of  the  VAAR. 

In  addition,  this  document  proposes 
to  revise  the  prescription  to  the  clause 
at  852.236-89,  Buy  American  Act,  and 
to  revise  the  clause  to  correspond  to 
changes  in  the  FAR  Part  825  of  the  FAR 
was  recently  revised  to  make 
accommodations  for  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  Trade  Agreements  Act 
(TAA).  In  doing  so,  an  old  FAR  r  lause, 
52.225-5,  Buy  American  Act — 


Construction  Materials,  was  deleted  and 
two  new  clauses  were  created,  52.225- 
9.  Buy  American  Act— Balance  of 
Favment  Program — Construction 
.Materials,  and  52.225-11,  Buy 
American  Act — Balance  of  Pavment 
Program — Ctjnstrucrtion  Materials  Under 
Trade  .Agreements  The  VAAR  clause  at 
852  236-89  currently  references  the  old 
deleted  FAR  clause  52.225-5  and  does 
not  take  into  consideration  the  impact  of 
N.MT.A  or  T.A.A  This  document 
proposes  to  revise  the  prescription  for 
the  use  of  tht  (  iause  at  852.236-89  and 
to  revise  the  clause  to  accommodate 
NAFT.A  and  TAA.  As  currently  written, 
the  clause  places  extensive  limitations 
on  the  acceptance  of  any  foreign 
material  on  a  VA  construction  project. 
regardless  of  the  countrv  n{  origin.  Thus. 
the  clause  conflicts  with  NAFTA  and 
TAA.  which  provide  that,  over  certain 
dollar  thresholds  i  imstnidion  materials 
from  N.APT.A  or  T,-\A  designated 
countries  will  be  exempt  from  BAA 
restrictions  This  document  proposes  to 
add  two  alternate  provisions  for  use 
with  the  WA.AR  clause  at  852.236-89  to 
(  orrespond  to  the  changes  made  in  the 
FAR  and  to  ensure  compliance  with 
NAFT.A  and  TAA.  In  addition,  this 
doi  ument  proposes  to  remove  a 
delegation  of  authority  reserved  to  the 
Secretary  to  approve  determinations  to 
accept  foreign  t  onstruction  matenal  and 
to  instead  follow  the  delegations  of 
authority  c(mtained  in  the  FAR  at 
25  202 

The  clause  at  852.236-91,  Special 
notes,  currently  requires  a  bidder  to 
(  ertifv  Its  business  status  and  to  certify 
that  it  will  furnish  data  on  its  business 
if  so  requested  The  Clinger-Cohen  Act 
of  1996  precludes  agencies  from 
requiring  certifications  in  agency 
procurement  regulations  except  those 
required  by  law  or  as  approved  by  the 
head  of  the  agem  \   This  document 
proposes  to  remove  the  certification 
requirement  in  852  236-91  and  to 
change  paragraph  (a!  of  the  clause  to  be 
a    representation"  by  the  bidder.  This 
proposed  change  is  consistent  with 
similar  language  used  in  the  FAR.  such 
as  in  FAR  clause  52  219-19  The 
information  attested  to  in  this  clause  is 
considered  important  and  VAs  ability 
to  require  bidders  to  furnish  business 
data  IS  considered  essential  to  the 
evaluation  of  the  bidders  responsibility. 
By  changing  from  a    lertifH  rttio.n"  to  a 

representation.    \'A  wil!  siil!  he  able  to 
collect  the  needed  mfnriii,-)!ioi,  ,ind  will 
be  in  compliance  with  Uie  L.iuger- 
(^ohen  ,*lc1 

Miscellaneous  Changes 

This  d(>(  ument  proposes  to  make  new- 
delegations  of  authority,  to  revise  and 
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update  section  numbers  and  titles,  to 
update  position  titles,  to  make  minor 
grammatical  and  other  corrections  and 
revisions,  and  to  relocate  material,  all  tn 
correspond  to  the  FAR.  This  document 
would  also  remove  obsolete  or 
duplicative  material  and  make  non- 
substantive clarihing  changes 

This  document  proposes  to  revise 
section  801.301-70.  paragraph  (r),  to 
clarifv  which  Office  of  Management  and 
Budget  (0MB)  Paperwork  Reduction  .Act 
(PRA)  Control  Numbers  are  assigned  to 
which  clauses  V,\AR  clause  852.236- 
81  is  currentlv  assigned  OMB  Control 
No.  2900-0422  This  document 
proposes  to  rename  section  852.236-81 
as  ".'Mternate  1"  under  section  852.236- 
80  Therefore,  this  document  proposes 
to  remove  the  reference  to  852  236-81 
from  section  801.301-70.  paragraph  (c). 
and  replace  it  with  a  reference  to 
852,236-80  (Alt   1). 

This  document  proposes  to  obtain 
specific  OMB  PRA  Control  Numbers  for 
the  following  i  lauses,  shown  b^^!ow  in 
hill  text 

Buy  American  Act  (00/2001) 

(a)  Reference  is  made  to  the  clause 
entitled  "Buv  .American  \c\ — Balance  of 
Favments  Prf)t;ram — Ck)nstructii in 
Materials,'   FAR  52  225-9 

(b)  Notwithstanding  a  bidder's  right  to 
offer  identifiable  foreign  construction 
material  in  its  bid  pursuant  to  F.-\R 
52.225-9.  \'A  does  not  antuipatf 
accepting  an  offer  that  includes  foreign 
construction  material 

(c)  If  a  bidder  chooses  to  submit  a  bid 
that  includ*'s  fort^ign  construction 
material,  that  bidder  must  provide  a 
listirrg  of  the  specific  foreign 
construction  material  he/she  intends  to 
use  and  a  price  for  said  material. 
Bidders  must  include  bid  prices  for 
comparable  domestic  construction 
material   If  V.A  determines  not  to  accept 
foreign  ronstruction  matf-ridl  and  no 
comparable  domestic  construction 
material  is  provided,  the  entire  bid  will 
be  rejectt^d 

(d)  .\n\  for>'ign  construt  tion  material 
proposed  after  award  will  be  rejected 
unless  the  bidder  proves  to  VA's 
satisfaction:  (1)  It  was  impossible  to 
request  the  oxt-mption  prior  to  award. 
and  (2)  said  domestic  construction 
material  is  no  longer  available,  or  (3) 
where  thf  price  has  f'st  alated  so 
dramatically  after  the  nrntract  has  been 
awarded  that  it  would  be 
unconscionable  to  require  perffirmance 
at  that  price  Th*'  determinatKins 
required  hv  (1).  (2j.  and  (3)  of  this 
paragraph  shall  be  made  in  accordance 
with    ubpart  825  2  and  FAR  25  2 

(ej  Bv  signing  this  bid,  th>'  biddf^r 
declares  that  all  articles,  materials  and 


supplies  for  use  on  the  project  shall  be 
domestic  unless  specifically  set  forth  on 
the  Bid  Form  or  addendum  thereto. 
(End  of  Cause) 

Alternate  1 100/2001)  -As  prescribed  in 
825.1102(b).  substitute  the  following 
paragraphs  for  paragraphs  (a)  and  (b)  of 
the  basic  clause; 

(a)  Reference  is  made  to  the  clause 
entitled  "Buv  .American  .Act— Balance  of 
Payment  Program — Construction 
Materials  Under  Trade  .Agreements." 
FAR  52.225-11. 

(b)  The  restrictions  contained  in  this 
clause  852.236-89  are  waived  for  North 
American  Free  Trade  Agreement 
(NAFT.A)  country  construction  material, 
as  defined  in  F.AR  52.225-11. 
Notwithstanding  a  bidder's  right  to  offer 
identifiable  foreign  construction 
material  in  its  bid  pursuant  to  FAR 

52  225-11,  V.A  does  not  anticipate 
accepting  an  offer  that  includes  foreign 
construction  material,  other  than 
NAFTA  country  constructicm  material. 
Alternate  II 100/20011  As  prescribed 
in  825.1102(c),  substitute  the  following 
paragraphs  for  paragraphs  (a)  and  (b)  of 
the  basic  clause: 

(a)  Reference  is  made  to  the  clause 
entitled  "Buy  American  Act — Balance  of 
Payment  Program — Construction 
Materials  Under  Trade  Agreements." 
FAR  52.225-11. 

(b)  The  restrictions  contained  in  this 
clause  852.236-89  are  waived  for 
designated  countrv  and  North  .American 
Free  Trade  Agreement  (.N.AFT.Aj  country 
construction  material,  as  defined  in  FAR 
52.225-11.  Notwithstanding  a  bidder's 
right  to  offer  identifiable  foreign 
construction  material  in  its  bid  pursuant 
to  FAR  52.225-1 1 .  VA  does  not 
anticipate  accepting  an  offer  that 
includes  foreign  c:onstruction  material. 
other  than  designated  country  or 
NAFTA  country  construction  material 

852.236-91.  Special  Notes  (00/2001) 

(a)  Signing  of  the  bid  shall  be  deemed 
to  be  a  representation  bv  the  bidder  that: 

(1)  Bidder  is  a  construction  contractor 
who  owns,  operates,  or  maintains  a 
place  of  business,  regularly  engaged  in 
construction,  alteration  or  repair  of 
buildings,  structures.  communic:ations 
facilities,  or  other  engineering  projects. 
including  furnishing  and  installing  of 
necessarv  t^quipment.  or 

(2)  If  newlv  entering  into  a 
construction  activitv,  bidder  has  made 
all  necessary  arrangements  for 
personnel,  construction  equipment,  and 
required  licenses  to  [jerform 
constructiim  work;  and 

(3)  Upon  request,  prior  to  award, 
bidder  will  promptiv  furnish  to  the 
Government  a  statement  of  facts  in 


detail  as  to  bidder's  previous  experience 
(including  recent  and  current  contracts), 
organization  (including  company 
officers),  technical  qualifications, 
financial  resources  and  facilities 
available  to  perform  the  contemplated 
work. 

(b)  Unless  otherwise  provided  in  this 
contract,  where  the  use  of  optional 
materials  or  construction  is  permitted 
the  same  standard  of  workmanship, 
fabrication  and  installation  shall  be 
required  irrespective  of  which  option  is 
selected.  The  contractor  shall  make  any 
change  or  adjustment  in  connecting 
work  or  otherwise  necessitated  by  the 
use  of  such  optional  material  or 
construction,  without  additional  cost  to 
the  Government. 

(c)  When  approval  is  given  for  a 
svstem  component  having  functional  or 
physical  characteristics  different  from 
those  indicated  or  specified,  it  is  the 
responsibility  of  the  contractor  to 
furnish  and  install  related  components 
with  characteristics  and  capacities 
compatible  with  the  approved  substitute 
component  as  required  for  systems  to 
function  as  noted  on  drawings  and 
specifications.  There  shall  be  no 
additional  cost  to  the  Government. 

(d)  In  some  instances  it  may  have 
been  impracticable  to  detail  all  items  in 
specifications  or  on  drawings  because  of 
variances  in  manufacturers'  methods  of 
achieving  specified  results.  In  such 
instances  the  contractor  will  be  required 
to  furnish  all  labor,  materials,  drawings, 
services  and  connections  necessary  to 
product  systems  or  equipment  which 
are  completely  installed,  functional,  and 
readv  for  operation  by  facility  personnel 
in  accordance  with  their  use. 

(e)  Claims  by  the  contractor  for  delay 
attributed  to  unusually  severe  weather 
must  be  supported  by  climatological 
data  covering  the  period  and  the  same 
period  for  the  10  preceding  years.  When 
the  weather  in  question  exceeds  in 
intensity  or  frequency  the  10  year 
average,  the  excess  experienced  shall  be 
considered  "unusually  severe." 
Comparison  shall  be  on  a  monthly  basis. 
Whether  or  not  unusually  severe 
weather  in  fact  delays  the  work  will 
depend  upon  the  effect  of  weather  on 
the  branches  of  work  being  performed 
during  the  time  under  consideration. 
(End  of  Clause) 

Pfjperwor/c  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S  C.  3501-3520), 
collections  of  information  are  contained 
in  clauses  852.236-89,  Buy  American 
Act,  and  852.236-91,  Special  Notes,  as 
set  forth  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  proposed 
rule.  These  are  existing  clauses  and  the 
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paperwork  requirements  were 
previously  included  in  VA's  approved, 
but  now  expired.  Paperwork  Reduction 
Act  request  covering  all  acquisition 
activities  under  parts  813,  814,  and  815 
of  the  VAAR.  This  notice  is  to  obtain 
specific  Office  of  Management  and 
Budget  (OMB)  control  numbers  for  these 
specific  clauses.  As  required  under 
section  3507(d]  of  the  Act,  VA  has 
submitted  a  copy  of  this  proposed 
rulemaking  action  to  OMB  for  its  review 
of  the  collection  of  information. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  on  the  collection  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulator>-  Affairs. 
Washington,  DC  20503,  with  copies  to 
the  Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairr,,  810  Vermont  Ave., 
MV..  Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI56  " 

Title  and  Provision/Clause  Xumber 
Clause  at  852.235-89.  Buv  American 
Act. 

Summary  of  collection  of  information: 
This  clause  is  used  in  solicitations  and 
contracts  for  construction  that  also 
contain  the  FAR  clau.se  at  52.225-9,  Buv 
American  Act — Balance  of  Payment 
Program — Construction  Material,  or  the 
FAR  clause  at  52.225-11,  Buy  American 
Act — Balance  of  Pa\Tnent  Program — 
Construction  Material  Under  Trade 
Agreements.  It  requires  the  contractor,  if 
the  contractor  wishes  to  submit  a  bid 
that  includes  foreign  materials,  to 
furnish  a  list  of  the  specific  foreign 
materials  the  contractor  intends  to  use 
and  a  price  for  such  materials. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
information  is  required  to  evaluate 
whether  VA  will  accept  or  reject  the  bid 
that  includes  foreign  materials  The 
information  is  needed  to  ensure 
compliance  with  the  Buy  American  Act 
while  still  allowing  for  the  use  of 
materials  subject  to  the  North  American 
Free  Trade  Agreement  or  the  Trade 
Agreements  Act. 

Description  of  likely  respondents: 
Firms  submitting  bids  which  include 
foreign  materials. 

Estimated  number  of  respondents:  40. 

Estimated  frequency  of  responses: 
Once  with  the  bid. 


Estimated  average  burden  per 
collection:  30  minutes. 

Estimated  total  annual  reportnii:  and 
recordkeeping  burden:  20  hours 

Title  and  Provision/Clause  Xumber: 
Clause  at  852.236-91,  Special  notes. 

Summary  of  collection  of  information 
This  clause  is  used  in  solicitation.s  and 
contracts  for  construction  that  are 
expected  to  exceed  the  micro-purchase 
threshold.  It  requires  the  bidder,  at  the 
request  of  the  contracting  officer  to 
furnish  information  on  the  bidder's 
previous  experience,  organization, 
technical  qualifications,  financial 
resources,  and  facilities  available  to 
perform  the  work.  G«nerallv.  this 
information  is  requested  onlv  frnm  the 
bidder  in  line  for  award 

In  addition,  this  c:lause  requires 
contractors  to  submit,  along  with  anv 
claim  for  weather  delay,  climdtnlogical 
data  covering  the  period  of  the  rlaim 
and  covering  the  .same  period  for  the  10 
preceding  vears. 

Description  of  need  for  information 
and  proposed  use  of  information  The 
information  is  required  to  assist  the 
contracting  officer  in  evaluating  the 
bidder's  qualifications  and 
responsibilitv  and  to  assist  the 
contracting  officer  in  evaluating  a 
contractor's  claim  based  on  severe 
weather. 

Description  of  likelv  respond-^nt^  The 
low  bidder  on  a  construction  rontrac  t 
solicitation  and  any  contractors 
submitting  a  contract  claim  based  on 
severe  weather  conditions 

Estimated  number  of  respondents: 
850  low  bidders  and  20  contractors 
submitting  weather  related  claims. 

Estimated  frequency  of  responses: 
Once  for  each  low  bidder  and  once  for 
each  weather  related  claim 

Estimated  average  burden  per 
collection:  30  minutes  for  each  low 
bidder  and  60  minutes  for  eat  h  weather 
related  claim. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  445  hours 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessar\- 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluating  the  accurac  v  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness 
and  clarity  of  the  information  to  he 
collected:  and 


•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  a  comment 
to  OMF3  IS  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  Thi=  rines  not  affect  the 
deddline  for  the  i_iut),.i   to  comment  on 
the  proposed  regulation. 

Executive  Order  12866 

Thiv  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretan'  hereby  certifies  that  the 
adoption  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatorv 
Flexibility  Act  (RFA).  5  U.S.C.  601-612 
The  proposed  changes  are  small - 
business  neutral  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
Therefore,  pursuant  to  5  U.S.C.  605fb). 
this  proposed  rule  is  exempt  from  the 
initial  and  final  regulatorv  flexibility 
analysis  requirements  of  §§  603  and  604. 

List  of  Subjects 

48  CFR  Part  825 

Foreign  currencies.  Foreign  trade. 
Government  procurement. 

48  CFR  Parts  832  and  846 

(Tovernment  procurement. 

4ti  CFR  Parts  801.  836  and  852 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 

Approved:  May  23.  2001. 
Anthony  ].  Principi, 

.S>rnp/on'  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  Chapter  8  is  proposed 

to  be  amended  as  follows 

PART  801— VETERANS  AFFAIRS 
ACQUISITION  REGULATIONS  SYSTEM 

1  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  38  I'  S.C  501  and  40  U  S  C 

4Hb(i.  I. 
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801.103-70    [Redesignated  as  801.104-70] 

2.  Section  801  10.3-70  is  redesignated 
as  section  801  104-70 

3  -t  In  section  801.301-70. 
paragraph  (b)  introducton,-  text  is  addfd; 
paragraph  !bj(l)  is  revised;  and  the  table 
in  paragraph  (c)  is  amended  by 
removing  •852.236-81"  and  addmt;  in 
its  place' ■852,236-82'.  and  bv  adding 
in  numerical  order  the  following 
sections  and  0MB  control  numbers  to 
read  as  follows: 

801.301-70     Paperwork  Reduction  Act 

requirements. 

•  •  •  *  • 

lb)  Contractors  will  not  be  requested 
to  maintain  svstems  of  records  unless 
prescribed  in  FAR  or  this  VAAR 

(1)  A  deviation  to  this  prohibition 
mav  be  processed  in  accordanct^  with 
801.403  in  order  to  allow  the 
contracting  officer  to  require  contractor 
reporting  or  recordkeeping  bevond  that 
prescribed  in  FAR  and  VAAR  The 
request  for  deviation  will  clearly  specif>' 
what  information  or  recordkeeping  will 
be  required  and  whv  it  is  required.  The 
request  will  be  signed  bv  the  head  of  the 
contracting  activitv 


(c)  *    *    • 

48  CFR  pari  or  section  where      Current  0MB 
identified  and  descnbed  Control  No 


i 
852  236-80  (Alt   I)   2900-0422 

852  236-89     2900-XXXX 

852  236-91    290O-XXXX 


PART  825— FOREIGN  ACQUISITION 

5.  The  authority  citation  for  part  825 
continues  to  read  as  follows: 

Authority:  38  U  S.C  501  and  40  U.S.C. 

486(cl. 

6  Subpart  825  9  is  amended  bv 

A  Redesignating  subpart  825  9  as 
825  10  and  revising  the  subpart  heading 

B.  Redesignating  section  825  901  as 
825  1001  and  revising  the  section 
heading 

The  redesignations  and  revisions  read 
as  follows 

Subpart  825.10— Additional  Foreign 
Acquisition  Ragulation» 

825.1001     Waiver  of  right  to  examination  of 

records. 

7  Subpart  825  11  and  section 

825  1102  are  added  to  read  as  follows: 


Subpart  825. 11— Solicitation 
Provisions  and  Contract  Clauses 

825  1102     Solicitation  provisions  and 
contract  clauses. 

The  Buy  Aui-tk  .iii  Act  (41  U.S.C, 
lOa-d),  e.xcept  a.-,  modified  by  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  Trade  Agreements  Act 
(TAA).  requires  that  onlv  domestic 
construction  material  shall  be  used  in 
the  performance  of  contracts  for 
construction.  To  clarify  VA's  position 
on  foreign  material,  the  contracting 
officer  shall  insert  the  clause  at 
852.236-89,  Buy  American  Act,  in 
solicitations  and  contracts  for 
construction  that  contain  the  FAR 
clause  at  52.225-9,  Buy  American  Act- 
Balance  of  Payments  Program — 
Construction  Materials 

(b)  For  solicitations  and  contracts  for 
construction  that  include  the  FAR 
clause  at  52.225-1 1 .  Buy  American 
Act— Balance  of  Payment  Program- 
Construction  Materials  Under  Trade 
Agreements,  with  its  Alternate  I  (i.e., 
subject  only  to  NAFTA).  in.sert  the 
clause  at  852.236-89,  Buv  American 
Act.  with  its  Alternate  I 

(c)  For  solicitations  and  contracts  that 
include  the  FAR  clause  at  52  225-11 
without  its  .\lternate  1  (i  e,,  subject  to 
both  NAFTA  and  TAA).  insert  the 
clause  at  852.236-89.  Buy  .\mericdn 

,\i  t   with  its  Alternate  II, 

PART  832— CONTRACT  FINANCING 

8  The  authority  citation  for  part  832 


ro 


ntinues  to  read  as  follows: 


Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

9.  Subpart  832  1 ,  consisting  of  section 
832  1 1 1 ,  is  added  to  read  as  follows: 

Subpart  832,1 — Non-Commercial  Item 
Purciiase  Financing 

832.1 1 1     Contract  clauses  for  non- 
commercial purchases. 

(a)  The  (ontracting  officer  shall  insert 
the  clause  at  852  236-82,  Payments 
under  hxed-pnce  construction  contracts 
(without  NAS),  in  solicitations  and 
contracts  for  construction  that  include 
the  FAR  clause  at  52.232-5,  Payments 
Under  Fixed-Price  Construction 
Contracts,  but  that  do  not  contain  a 
section  entitled  "Network  Analysis 
System  (NAS)   '  When  the  solicitations 
or  contracts  include  guarantee  period 
services,  the  contracting  officer  shall  use 
the  clause  with  its  Alternate  I, 

(b)  The  contracting  officer  shall  insert 
the  clause  at  852.236-83,  Payments 
under  fixed-price  construction  contracts 
(including  NAS),  in  solicitations  and 
contracts  for  construction  that  include 


the  FAR  clause  at  52.232-5.  Payments 
Under  Fixed-Price  Construction 
Contracts,  and  that  also  contain  a 
section  entitled  "Network  Analysis 
System  (NAS)."  When  the  solicitations 
or  contracts  include  guarantee  period 
services,  the  contracting  officer  shall  use 
the  clause  with  its  Alternate  I, 

PART  836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

10.  The  authority  citation  for  part  836 
continues  to  read  as  follows: 

Authority:  .38  U.S.C.  501  and  40  U.S.C. 
486(c). 

836.202  [Amended] 

11.  Section  836.202  is  amended  by: 

A.  In  paragraph  (b),  removing  "of 
contract"  and  adding,  in  its  place,  "of  a 
contract" 

B.  In  paragraph  (c).  adding  a 
"comma"  immediately  after  "FAR 
52.236-5";  removing  "the  clause"  and 
adding,  in  its  place,  "the  contracting 
officer  shall  include  the  clause";  and 
removing  "shall  be  included". 

12.  Section  836.203  is  added  to  read 
as  follows: 

836.203  Government  estimate  of 
construction  costs. 

The  overall  amount  of  the 
Government  estimate  shall  not  be 
disclosed  until  after  award  of  the 
contract.  After  award,  the  overall 
amount  may  then  be  disclosed  upon 
request. 

836.208  [Removed] 

13.  Section  836.208  is  removed. 

14.  Section  836,209  is  revised  to  read 
as  follows: 

836.209  Construction  contracts  with 
architect-engineer  firms. 

When  it  is  considered  necessary  or 
advantageous  to  award  a  contract  for 
construction  of  a  design-bid-build 
project,  as  defined  at  FAR  36.102.  to  the 
firm  or  person  that  designed  the  project, 
prior  approval  will  be  requested  from 
the  facility  director  or  manager  or  the 
Director,  Technical  Support  Service  (for 
National  Cemetery  Administration 
contracts)  for  contracts  involving 
nonrecurring  maintenance  (NRM)  funds 
or  from  the  Chief  Facilities  Management 
Officer,  Office  of  Facilities  Management, 
for  contracts  involving  construction 
funds.  Complete  justification  will  be 
furnished  in  the  request.  This  section 
does  not  apply  to  design-build 
contracts,  as  defined  at  FAR  36.102, 

836.211    [Removed] 

15.  Section  836.211  is  removed. 

16.  Section  836.213-4  is  added  to 
read  as  follows: 
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836.21 3-4    Notice  of  award. 

The  contracting  officer  shall  provide 
the  contractor  a  notice  of  award  (letter 
of  acceptance)  for  an\'  contract  award  in 
excess  of  525,000. 

836.371     [Redesignated  as  836.213-70] 

17.  Section  836. .371  is  amended  bv: 
A  Redesignating  section  836  371  as 

836.213-70. 

B.  In  paragraph  (b).  removing 
"requested.  It  will"  and  adding,  in  its 
place,  "requested,  or  any  other  method 
that  provides  signed  evidence  of  receipt 
The  notice  to  proceed  will":  and 
removing  "post  office."  and  adding,  in 
its  place,  "post  office  or  on  the  proof  of 
deliver*'  provided  by  the  deliverv 
service." 

C.  In  paragraph  (d).  removing  "mail  is 
used,  the  certified  mail  receipt  card 
returned  by  the  post  office  will"  and 
adding,  in  its  place,  "mail  or  other 
method  of  delivery  is  used,  the  certified 
mail  receipt  card  returned  bv  the  post 
office  or  the  proof  of  deliverv  provided 
by  the  delivery  service  will". 

836.3    [Removed] 

18.  Subpart  836,3  is  removed. 

19.  Section  836.501  is  added  to  read 
as  follows; 

836.501     Performance  of  work  by  the 
contractor. 

The  contracting  officer  shall  insert  the 
clause  at  852.236-72.  Performance  of 
work  by  the  contractor,  in  solicitations 
and  contracts  for  construction  that 
contain  the  F.^R  clause  at  52.236-1, 
Performance  of  Work  by  the  Contractor 
When  the  solicitations  and  contracts 
include  a  section  entitled  "Network 
Analysis  System  (NAS)."  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 

20.  Section  836.521  is  added  to  read 
as  follows: 

836.521     Specifications  and  drawings  for 
construction. 

The  contracting  officer  shall  insert  the 
clause  at  852.236-71.  Specifications  and 
drawings  for  construction,  in 
solicitations  and  contracts  for 
construction  that  contain  the  FAR 
clause  at  52.236-21,  Specifications  and 
Drawings  for  Construction. 

21.  Sections  836.570  through  836  579 
are  added  to  read  as  follows: 

836.570  Correspondence. 

The  contracting  officer  shall  insert  the 
clause  at  852.236-76,  Correspondence, 
in  solicitations  and  contracts  for 
construction  expected  to  exceed  the 
micro-purchase  threshold. 

836.571  Reference  to  "standards." 

The  contracting  officer  shall  insert  the 
clause  at  852.23&-77,  Reference  to 


"standards,"  in  solic  itations  and 
contracts  for  construction  expected  to 
exceed  the  micro-purchase  threshold. 

836.572  Government  supervision 

The  rontrai  ting  offit  er  shaii  in>-iTt  the 
clause  at  852.236-78.  Guvt^rnment 
supervision,  in  solicitations  and 
contracts  for  construction  expected  to 
exceed  the  micro-purchase  threshold. 

836.573  Daily  report  of  workers  and 
materials. 

The  contracting  officer  shall  insert  the 
clause  at  852  236-79.  Daily  report  of 
workers  and  materials,  in  solicitations 
and  contracts  for  constniction  expected 
to  exceed  the  simplified  acquisition 
threshold  The  contracting  officer  may, 
when  in  the  best  interest  of  the 
Government,  insert  the  f  Iduse  in 
solicitation.s  and  contracts  for 
construction  when  the  contract  amount 
is  expected  to  be  at  or  below  the 
simplified  acquisition  threshold 

836.574  Sutx;ontractors  and  work 
coordination. 

The  contracting  officer  shall  insert  the 
clause  at  852  236-80.  Subcontracts  and 
work  coordination,  in  solicitations  and 
contracts  for  construction  expected  to 
exceed  the  micro-purchase  threshold. 
When  the  solicitations  or  contracts  are 
for  new  construction  work  with 
complex  mechanical-electrical  work,  the 
contrat:ting  officer  may  use  the  clause 
with  its  Alternate  I 

836.575  Schedule  of  work  progress 

The  contracting  i>fficer  shall  insert  the 
clause  at  852  236-84.  Schedule  of  work 
progress,  in  solicitations  and  contracts 
for  construction  that  are  expected  to 
exceed  the  micro-purchase  threshold 
and  that  do  not  contain  a  sec  tion 
entitled  "Network  .\nahsis  Svstein 
(NAS)  " 

836.576  Supplementary  labor  standards 
provisions. 

The  contrai  ting  utfii  fr  shall  msi-r;  the 
clause  at  852  236-85.  Supplementarv 
labor  standards  provisions,  in 
solicitations  and  contracts  tor 
construction  that  are  expec  ted  to  exceed 
the  micro-pun.hase  threshnjd 

836.577  Worker's  compensation. 

The  contracting  officer  shall  insert  the 
clause  at  852  235-86.  Worker  s 
compensation,  in  solu:!tdti(!ns  and 
contracts  for  construction  that  are 
expected  to  exceed  the  mu  r(i-p'ir(  base 
threshold 

836.578  Contract  changes — supplement 

(a)  The  c  ontracting  offi(  er  shall  iiis.Tt 
the  clause  at  852  236-88  (  ontrac  t 
changes — supplement,  in  solicitations 


and  (  iintr.)!  !s  tnr  construction  that  are 
expected  tu  exceed  the  micro-purchase 
threshold. 

(b)  Paragraph  (a)  of  the  clause  at 
852.236-88  will  apply  to  negotiated 
changes  exceeding  $500,000  and  does 
not  provide  ceiling  rates  for  indirect 
expenses.  Such  expenses  will  be 
included  as  part  of  the  submission  of 
certified  cost  or  pricing  data,  will  be 
negotiated  by  the  contracting  officer, 
and  may  be  audited  in  accordance  with 
FAR  15.404-2.  When  the  negotiated 
change  will  be  $500,000  or  less, 
paragraph  (b)  of  the  clause  at  852.236- 
88  will  apply. 

(c)  Proposals  over  $500,000  shall  be 
accompanied  by  certificates  of  current 
cost  or  pricing  data,  as  provided  in  FAR 
15.403—4  If  cost  or  pricing  data  is 
required  for  proposals  of  $500,000  or 
less,  the  contracting  officer  may  require 
that  the  data  be  certified  in  accordance 
with  FAR  15.403-4(a)(2). 

(d)  It  is  emphasized  that  the  indirect 
cost  rates  in  paragraph  (b)  of  the  clause 
at  852.236-88.  for  changes  costing 

,5  III!  riDO  or  less,  are  ceiling  rates  only 
and  tile  contracting  officer  must 
negotiate  the  indirect  expense  rates 
within  the  ceiling  limitations.  The 
clause  is  a  result  of  an  approved  FAR 
deviation  pursuant  to  subpart  801.4. 

836.579     Special  notes 

The  contracting  officer  shall  insert  the 
clause  at  852.236-91.  Special  notes,  in 
solicitations  and  contracts  for 
construction  that  are  expected  to  exceed 
the  micro-puri  ha'^e  threshold. 

836.602-1     [Amended] 

22.  Section  836.602-1.  paragraph  (c) 
is  amended  by  removing  "project,  and" 
and  adding,  in  its  place,  "project  and 
their". 

23.  Section  836.602-2  is  amended  by: 

A.  In  paragraph  (a),  removing 
"Director  of  the  Architect-Engineer 
Evaluation  Staff,  or  the  Area  Project 
Manager  (or  Deputy  Area  Project 
Manager)  will  be  designated  to  act 
when"  and  adding,  in  its  place, 
"Director,  A/E  Evaluation  and  Program 
Support  .Service  The  Area  Project 
Director  or  Project  Manager  will  be 
designated  to  act  as  Chair  when";  and 
by  adding  a  "comma"  immediatelv  after 
"board's  members' 

B.  In  paragraph  (b).  removing 
"activity  and  "  and  adding,  in  its  place, 
"activity  (HCA)  (or  the  senior 
contracting  officer  at  the  facility  if  there 
is  no  HCA  on  site)  and". 

C.  Paragraph  (c)  is  added. 
Thr  addition  reads  as  follows: 

836  602-2     Evaluation  boards 
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(c)  The  evaluation  board  for  National 
Cemetery  Administration  (NCA) 
contracts  will  be  appointed  by  the 
Director,  Technical  Support  Service, 
and  will  consist  of  no  less  than  three 
members,  one  of  whom  will  serve  as  the 
board's  Chair,  and  one  of  whom  will  be 
an  NCA  senior  lev^l  contracting  officer. 

836,602-4    [Amended] 

24.  Section  836.602^  is  amended  bv 
removing    Central  Office  contracts) 
and"  and  adding,  in  its  place,  "Central 
Office  contracts),  the  Deputy  Under 
Secretary-  for  Operations  (for  National 
Cemetery  Administration  contractsj. 
and" 

25  Section  836.605-5  is  revised  as 
follows: 

836.602-S    Short  selection  process  for 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

Either  of  the  procedures  provided  in 
FAR  36.602-5  may  be  used  to  select 
firms  for  architect-engineer  contracts 
not  expected  to  exceed  the  simplified 
acquisition  threshold 

26,  Section  836  603  is  added  to  re,id 
as  follows 

836.603    Collecting  data  on  and  appraising 
firms'  qualifications. 

The  Chief  Facilities  Management 
Officer.  Office  of  Facilities  Nlanagement. 
for  Central  Office;  the  Director, 
Technical  Support  Ser\-ice.  for  National 
Cemeterv  Administration  acquisitions; 
and  t.tie  Chief.  Engineering  Service,  for 
field  facilities,  are  responsible  for 
collecting  Standard  Forms  254  and  255 
and  for  maintaining  a  data  file  on 
architect-engineer  qualificatinn- 

27  Section  836  606  heading  is  added 
immediatelv  preceding  836  606-70,  to 
read  as  follows 

836.606    Negotiations. 

836.606-73     [Amended] 

28.  Section  836.606-73.  paragraph       '' 
(a)(3)(iii)  is  amended  bv  adding  a 
■  comma  "  immediateU  after    samples' 

PART  846— QUALITY  ASSURANCE 

29  The  authontv  citation  fi>r  part  846 
continues  to  read  as  follows: 

Authority:  3H  U.S.C.  501  and  40  U.S.C. 

48h(cl. 

846.302-70    [Amended] 

JO,  Section  84b  302-70  is  amended  In 
removing  '  852,210-72(a)"  and  adding 
in  its  place.  "852  21  l-72(a)",  and  h\ 
removing  "852  2  10-72(b)'  and  adding, 
in  its  place,  "852.2n-72(b)". 

31   Section  846  312  is  added  to  read 
as  follows: 


846.312    Construction  contacts. 

The  contracting  officer  shall  insert  the 
clause  at  852.236-74,  Inspection  of 
construction,  in  solicitations  and 
contracts  for  construction  that  contain 
the  FAR  clause  at  52.246-12,  Inspection 
of  Construction. 

32.  Subpart  846,7,  consisting  of 
sections  846.710.  846,710-70,  and 
846  710-71,  is  added  to  read  as  follows: 

Subpart  846.7— Warranties 

Sec, 

846.710    Construction  contracts. 
846.710-70    Special  warranties. 
H4H. 710-71     Warranty  for  construct  ion— 
guarantee  period  services. 


Subpart  846,7— Warranties 

846.710    Construction  contracts. 

Contracting  officers  shall  insert  the 
FAR  clause  at  52.246-21 .  Warranty  of 
Construction,  in  solicitations  and 
contracts  for  construction  that  are 
expected  to  exceed  the  micro-purchase 
threshold, 

846.710-70    Special  warranties. 

The  contracting  officer  shall  insert  the 
clause  at  852.246-1.  Special  warranties, 
in  solicitations  and  contracis  for 
construction  that  include  the  FAR 
clause  at  52.246-21.  Warranty  for 
Construction 

846.710-71     Warranty  for  construction- 
guarantee  period  services. 

The  contracting  office  shall  insert  the 
clause  at  852.246-2,  Warranty  for 
construction — guarantee  period 
services,  in  solicitations  and  contracts 
for  construction  that  inc  lude  the  FAR 
clause  at  52.246-21,  Warranty  for 
Construction,  and  also  include 
guarantee  period  services. 

PART  852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

33.  The  authority  citation  for  part  852 
--^ntinues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 

486(() 

852.236-70     [Redesignated  as  836.500] 

34.  Section  852.236-70  is  amended 

bv: 

A.  Redesignating  section  852.236-70 
as  section  836  500  and  transferring 
newlv  designated  section  836.500  to 
subpart  836  5 

B.  In  paragraph  (a)  of  new  section 
836  500.  removing    section"  and 
adding,  in  its  place,  "subpart". 

C.  Revising  the  new  section  heading. 
The  revision  reads  as  follows: 

836.500    Scope  of  sut>part.     - 

35.  Section  852.236-71  is  amended 
by: 


A.  Revising  the  section  introductory 
text. 

B.  Revising  the  date  in  the 
undesignated  center  heading  clause. 

C.  In  paragraph  (d)  of  the  clause, 
removing  the  "comma"  immediately 
after  "work". 

D.  Adding  introductory  text  to  the 
clause. 

The  revisions  and  addition  read  as 
follows: 

852.236-71     Specifications  and  drawings 
for  construction. 

As  prescribed  in  836.521.  insert  the 
following  clause: 

SpeciHcations  and  Drawings  for 
Construction 

The  clause  entitled  •Specifications  and 
Drawings  for  Construction  "  in  FAR  52  236- 
21  is  supplemented  as  follows 
***** 

36.-37.  Section  852.236-72  is 
amended  by: 

A.  Revising  the  section  introductory 
text. 

B.  Revising  the  date  in  the 
undesignated  center  heading  clause. 

C.  Adding  introductory  text  to  the 
clause. 

D.  Revising  paragraphs  [bl  and  (d). 

E.  Revising  the  introductory  Alternate 
I  paragraph  and  paragraph  (c)  of 
Alternate  I. 

The  revisions  and  addition  read  as 
follows: 

852.236-72    Performance  of  work  by  the 
contractor. 

.As  prescribed  in  836.501.  insert  the 
following  clause: 

Performance  of  Work  by  The  Contractor  (00/ 
2001) 

The  clause  entitled  "Performance  of  Work 
bv  the  Contractor"  in  FAR  52.236-1  is 
supplemented  as  follows: 
***** 

(bl  The  contractor  shall  submit, 
simultaneouslv  with  the  schedule  of  costs 
required  bv  the  Payments  Under  Fixed-Price 
Construction  Contracts  clause  of  the  contract, 
a  statement  designating  the  branch  or 
branches  of  contract  work  tu  be  performed 
with  his/her  forces.  The  approved  schedule 
of  costs  will  be  used  in  determining  the  value 
of  a  branch  or  branches,  or  portions  thereof. 
of  the  work  for  the  purpose  of  this  article. 
***** 

(d)  In  the  event  the  contractor  fails  or 
refuses  to  meet  the  requirement  of  the  F.^R 
clause  at  52.236-1.  it  is  expressly  agreed  that 
the  contract  price  will  be  reduced  by  15 
percent  of  the  value  of  that  portion  of  the 
percentage  requirement  that  is  accomplished 
by  others.  For  the  purpose  of  this  clause,  it 
is  agreed  that  15  percent  is  an  acceptable 
estimate  of  the  contractor's  overhead  and 
profit,  or  mark-up,  on  that  portion  of  the 
work  which  the  contractor  fails  or  refuses  to 
perform,  with  his/her  own  forces,  in 
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accordance  with  the  FAR  clause  at  52.236- 
1. 

(End  of  clause) 

Alternate  1 100/2001 1.  For  requirements 
which  include  Network  Analysis  System 
(NAS),  substitute  the  following  paragraphs 
(b)  and  (c)  for  paragraphs  (bj  and  (c)  of  the 
basic  clause; 
***** 

[c)  If.  during  progress  of  work  hereunder, 
the  contractor  requests  a  change  in  activities 
of  work  to  be  performed  by  the  contractor's 
forces  and  the  contracting  officer  determines 
it  to  be  in  the  best  interest  of  the 
Government,  the  contracting  officer  may.  at 
his  or  her  discretion,  authorize  a  change  in 
such  activities  of  said  work 

38,  Section  852,236-74  is  amended 
by: 

A.  Revising  the  section  introductory 
text. 

B.  Revising  the  date  in  the 
undesignated  center  heading  clause. 

C.  Adding  introductory  text  to  the 
clause. 

The  revisions  and  addition  read  as 
follows: 

852^36-74    Inspection  of  construction. 

As  prescribed  in  846.312,  insert  the 
following  clause: 

Inspection  of  Construction  (00/2001) 

The  clause  entitled  "Inspection  of 
Construction"  in  FAR  52.246-12  is 
supplemented  as  follows: 


852.236-75    [Radesignatad  as  852.246-2] 

39.  Section  852.236-75  is 
redesignated  as  852.246-2,  and  is 
revised  to  read  as  follows: 

852.246-2    Warranty  for  construction— 
guarantaa  pariod  aarvicaa. 

As  prescribed  in  846.710-71,  insert 
the  following  clause: 

Warranty  for  Construction — Guarantee 
Period  Services  (00/2001) 

The  clause  entitled  "Warranty  of 
Construction"  in  FAR  52.246-21  is 
supplemented  as  follows: 

Should  the  contractor  fail  to  prosecute  the 
work  or  fail  to  proceed  promptly  to  provide 
guarantee  period  services  after  notification  by 
the  contracting  officer,  the  Government  may, 
subject  to  the  default  clause  contained  at 
FAR  Section  52,249-10,  Default  (Fixed-Price 
Construction),  and  after  allowing  the 
contractor  10  days  to  correct  and  comply 
with  the  contract,  terminate  the  right  to 
proceed  with  the  work  (or  the  separable  part 
of  the  work)  that  has  been  delayed  or 
unsatisfactorily  performed.  In  this  event,  the 
Government  may  take  over  the  work  and 
complete  it  by  contract  or  otherwise,  and 
may  take  possession  of  and  use  any 
materials,  appliance,  and  plant  on  the  work 
site  necessary  for  completing  the  work.  The 
contractor  and  its  sureties  shall  be  liable  for 
any  damages  to  the  Government  resulting 
from  the  contractor's  refusal  or  failure  to 


complete  the  work  within  this  specified  time, 
whether  or  not  the  (.ontractnr's  right  tci 
proceed  with  the  work  is  tprminated    This 
liability  includes  any  in(  reased  costs 
incurred  by  the  Goyernmen!  in  completing 
the  work 
(End  (if  c  lause) 

40.  In  section  852.236-76, 
introductory  text  is  added  to  read  as 
follows: 

852.236-76    Corraspondence. 

As  prescribed  in  836.570,  insert  the 
following  clause: 

•  *         *         •         « 

41.  Section  852.236-77  is  amended 
by: 

A.  Adding  introductory  text 

B.  Revising  the  undesignated  center 
heading  clause  and  its  date 

The  addition  and  revision  read  as 
follows: 

852.236-77    Rafaranca  to  "sUndards." 

As  prescribed  Ln  836.571.  insert  the 
following  clause: 

Reference  To  "Standards"  (00/2001) 

*  *  •  <  • 

42.  In  section  852.236-78,  paragraph 
(c)  is  amended  by  removing  "mav  bv 
written  direction  make"  and  adding,  in 
it  place  "may.  by  written  direction, 
make";  and  a  section  introductorv'  text 
is  added  to  read  as  follows: 

852.236-78    Govammarrt  tuparvision. 

As  prescribed  in  836.572,  insert  the 
following  clause: 

♦  *         •         •         « 

43.  In  section  852.236-79.  section 
introductory  text  is  added  to  read  as 
follows: 

852.236-79     Daily  report  of  workers  and 
materials. 

As  prescribed  in  836  573,  insert  the 
following  clause: 

***** 

44.  Section  852.236-80  is  amended 
by: 

A.  Revising  the  introduciory  text. 

B.  Adding  a  new  paragraph 
immediately  following  the  phrase  "(End 
of  clause)". 

The  revision  and  addition  read  as 
follows: 

852.236-80    Subcontracts  and  worit 
coordination. 

As  prescribed  in  836,574,  insert  the 
following  clause: 

***** 

(End  of  clause) 

Alternate  I  (00/20011  For  new 
construction  work  with  complex 
mechanical-electrical  work,  the 
following  paragraph  relating  to  work 


c.oordinatKin  may  \.>v  '-jbvtitiit<'(i  for 
paragraph  (bj  oi  the  ba^ic  ciause. 
•         •         •         «         « 

4S   .StMtinn  8S2. 236-81  is  amended 
h\ 

A  Kemi  i\  ing  the  section  introductory 
text 

B  Remiivuig  till'  uii.ifsigiiated  center 
r lause  heading 

C  Adding  a  paragraph  "(b)" 
designation  tn  the  undesignated  clause 
paragraph 

D.  Removing  the  phra'-i'    :  hml  of 
clause)"  at  the  end  of  the  new  i\ 
designated  paragraph   hi 

E  Transferring  the  newiy  (insi^nrttcd 
paragraph  ib)  to  see  turn  852.236.80 
immediately  fcillowing  the   '.MternrftH  I" 
paragraph 

F  Removing  se<:ti(ni  H52. 236-81 
section  heading 

46.-47   In  .sectHin  852  236-82.  the 
introductory  text  and  paragraphs  rb)(2) 
and  (b)(3)  are  revised;  the  "Supplement 
I  (Ian  1988)"  clause  is  rem  i\wi  nnd  an 
alternate  I  clause  is  inserted  m  its  place 
to  read  as  folloy>s 

852.236.82     Payments  under  fixed-pnce 
construction  contracts  (wtttwut  NAS) 

As  prescribed  in  8.:t2  111    iiisMri  '>]>■ 
following  ( iause  in  ( cintrat  I'-  thdi   i     not 
contain  a  section  entitled    Nefw  i  rK 
Analysis  .System  (.NAS)  '. 


(2)  Costs  as  shown  on  this  schedule  must 
be  true  costs  and.  should  the  resident 
engineer  so  desire,  he/she  may  require  the 
contractor  to  submit  the  original  estimate 
sheets  or  other  information  to  substantiate 
the  detailed  makeup  of  the  schedule. 

(3)  The  sum  of  the  subbranches,  as  applied 
to  each  branch,  shall  equal  the  total  cost  of 
such  branch  The  total  cost  of  all  branches 
HhHli  pqua;  the  contract  price. 

•  •  •  •  • 

Mli'mati-  I  00/2001).  If  the  specifications 
mt  lude  guarantee  period  services,  the 
contracting  officer  shall  include  the 
following  paragraphs  as  additions  to 
paragraph  (b)  of  the  basic  clause: 

(6){i)  The  contractor  shall  at  the  time  of 
cnntrart  award  furnish  the  total  cost  of  the 
guarantee  period  services  in  accordance  with 
specification  section(s)  covering  guarantee 
period  services.  The  contractor  shall  submit. 
wilhin  15  t  alendar  days  of  receipt  of  the 
nolle  e  (o  proceed  »  guarantee  period 
pprforman(  e  program  which  shall  include  an 
Itemized  accounting  of  the  number  of  work- 
hours  required  to  perform  the  guarantee 
period  service  on  each  piece  of  equipment. 
The  (  ontractor  shall  also  submit  the 
est,ih!ished  srfjarv  i  osts.  including  employee 
fringe  benefits,  and  what  the  contractor 
reHstmatilv  expects  to  pay  over  the  guarantee 
period  all  of  which  will  be  subject  to  the 
contrac  ting  officer's  approval. 

(ii)  The  cost  of  the  guarantee  period  service 
shall  be  prorated  on  an  annual  basis  and  paid 
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in  equal  monthly  payments  by  VA  during  the 
period  of  guarantee  In  the  event  the  installer 
does  not  perform  satisfactorily  during  this 
period,  all  payments  may  be  withheld,  and 
the  contracting  officer  shall  inform  the 
c  ontrac  tor  of  the  unsatisfactory  performance. 
allowing  the  contractor  10  days  to  correct 
deficiencies  and  comply  with  the  contract. 
The  guarantee  period  sen'ice  is  subject  to 
those  provisions  as  set  forth  in  the  Payments 
and  Default  clauses. 

48,  Section  852,2,36-83  is  am>'ndfd 
by: 

A,  Revising  the  section  introductorv 
text 

B,  Revising  the  date  in  the 
undesignated  center  heading  clause, 

C,  Revising  the  clause  introductory 
text, 

D  Removing  the    Supplement  I  (JAN 
1988)"  introductory  text  and  inserting 
in  its  place  an  Alternate  I  paragraph, 
and  revising  paragraphs  (6)(u)  and  (iii). 

The  revisions  and  additions  read  as 
follows: 

852.236.83     Payments  under  fixed-price 
construction  contracts  (including  NAS). 

.■\s  prescribed  in  832  1 1 1 .  insert  the 
following  clause  in  contracts  that 
contain  a  section  entitled  'Network 
Analvsis  Svstem  (NAS)": 

Payments  L  nder  Fixed-Price  Construction 
Contracts(00  2001) 

The  clause  entitled  "Payments  Under 
Fixed-Price  Construction  Contracts"  in  FAR 

5i 


^7  2M-3  is  implemented  as  follows; 
•  *  *  * 


lEnd  of  clause] 

Alternate  1 100/2001).  If  the  specifications 
include  guarantee  period  services,  the 
contracting  officer  shall  include  the 
following  paragraphs  as  additions  to 
paragraph  fb)  of  the  basic  clause: 

i'6|{i)  •    •    • 

(ii)  The  contra<:tor  shall  submit  with  the 
CPM  a  guarantee  period  performance 
progran".  which  shall  include  an  itemized 
accounting  of  the  number  of  work-hours 
required  to  perform  the  guarantee  period 
service  on  each  piece  of  equipment.  The 
contractor  shall  also  submit  the  established 
salary  costs,  including  employee  fringe 
benefits,  and  what  the  contractor  reasonably 
expects  to  pay  over  the  guarantee  period,  all 
of  which  will  be  subject  to  the  contracting 
officers  approval 

(iii)  The  cost  of  the  guarantee  period 
service  shall  be  prorated  on  an  annual  basis 
and  paid  in  equal  monthly  payments  by  VA 
during  the  period  of  guarantee.  In  the  event 
the  installer  does  not  perform  satisfactorily 
during  this  period,  all  payments  may  be 
withheld  and  the  contracting  officer  shall 
inform  the  contractor  of  the  unsatisfactory 
performance,  allowing  the  contractor  10  days 
to  correct  and  comply  with  the  contract.  The 
guarantee  period  service  is  subject  to  those 
provisions  as  set  forth  in  the  Payments  and 
Default  clauses. 


852.236-84     [Amended] 

49.  In  section  852.236-84.  the 
introductory  text  is  revised  to  read  as 
follows: 

852.236-84     Schedule  of  work  progress. 

A--.  pre:>i.ribed  in  836.575.  insert  the 
following  clause: 
*         •         *         *         * 

50.  In  section  852.236-85, 
introductory  text  is  added  to  read  as 
follows: 

852  236.85     Supplementary  labor  standards 
provisions. 

As  prescribed  in  836.576.  insert  the 
following  clause; 

***** 

51.  Section  852.236-86  is  revised  to 
read  as  follows: 

852.236-86    Worker  s  compensation. 

As  prescribed  m  836.577,  insert  the 
following  clause: 

Worker's  Compensation  |00'2001) 

The  Act  of  June  25.  1936.  49  .St^t   iq:!8  (40 
U.S.C.  290)  authorizes  the  constituted 
authority  of  States  to  apply  their  worker's 
compensation  laws  to  all  lands  and  premises 
owned  or  held  by  the  United  States. 
(End  of  clause) 

52.-53.  Section  852.236-88  is 
amended  by: 

.\  Revising  the  section  heading  and 
introductory  text. 

B   Removing  paragraph  (a)  of  the 
section. 

C.  Revising  the  first  clause 
undesignated  center  heading 

D  Redesignating  paragraphs  (a} 
through  (d)  of  the  first  clause  as 
paragraphs  (a)(1)  through  (a)(4), 
respectively. 

E  Adding  a  new  paragraph  (a) 
introductorv  text  to  the  first  clause. 

F  Removing  frum  newly  designated 
paragraph  (a)(1)  "to  be  submitted"  and 
adding,  in  it  place,  "to  be  submitted  as 
expeditiously  as  possible  but" 

G.  Removing  from  newly  designated 
paragraph  (a)(2)  "submit  a  proposal" 
and  adding,  in  its  place,  "submit  a 
proposal,  which  includes  the 
information  required  bv  paragraph 
(a)(1).". 

H  Rf-moving  from  newlv  designated 
paragraph  iaji  <)  the  comma  immediately 
following  the  phrase  "the  contract",  and 
the  comma  immediatelv  following  the 
phrase  "calendar  davs" 

I  Removing  at  end  of  the  first  clause 
the  parenthetical  "(End  of  clause)". 

I.  Removing  paragraph  (b)  of  the 
section 

k  Removing  the  second  clause 
introductory  text  immediately  following 
the  second  undesignated  center  clause 
heading. 


L.  Redesignating  paragraphs  (a) 
through  (k)  of  the  second  clause  as 
paragraphs  (b)(1)  through  (b)(n), 
respectively. 

M.  Adding  a  new  clause  paragraph  (b) 
introductory  text. 

N.  Removing  from  newly  designated 
paragraph  (b)(1)  'to  be  submitted"  and 
adding,  in  its  place,  "to  be  submitted  as 
expeditiously  as  passible  but";  and 
removing  "data  are  required  under  FAR 
15.403  for  proposals  over  SIOO.OOO.  the 
cost  of  pricing"  and  adding,  in  its  place, 
"data  or  information  other  than  cost  or 
pricing  data  are  required  under  FAR 
15.403,  the". 

O.  Removing  from  newly  designated 
paragraph  (b)(2)  "submit  a  proposal  for 
cost  of  changes  in  work  within  30 
calendar  days."  and  adding,  in  its  place, 
"submit  with  30  calendar  days  a 
proposal,  which  includes  the 
information  required  by  paragraph 
(b)(1),  for  the  cost  of  the  changes  in 
work." 

P,  Removing  from  newly  designated 
paragraph  {b)(3)  the  comma 
immediately  following  the  phrase  '"the 
contract'",  and  the  comma  immediately 
following  the  phrase  "calendar  days". 

Q.  Removing  from  newly  designated 
paragraph  (b)(9)  "Workmen's"  and 
adding,  in  its  place,  "Worker's' 

R.  Removing  the  second  clause 
undesignated  center  heading. 

The  revisions  and  additions  read  as 
follows: 

852.236-88    Contract  changes- 
supplement. 

As  prescribed  in  836.578,  insert  the 
following  clause:        * 

Contract  Changes— Supplement  (00/2001) 

***** 

la)  Paragraphs  (a)(1)  through  (a)(4l  apply  to 
proposed  contract  changes  costing  over 
.S.iOO.OOO: 

***** 

(b)  Paragraphs  (bl(l)  through  (b)(ll)  applv 
to  proposed  contract  c;hanges  costing 
S500.000  or  less: 


852.236-89    [Amended] 

54.  Section  852.236-89  is  revised  to 
read  as  follows: 

852.236-89    Buy  American  Act. 

As  prescribed  in  825.1102,  insert  the 
following  clause: 

Buy  American  Act  (00/2001) 

(a)  Reference  is  made  to  the  ( lause  entitled 
"Buy  .\merican  Act — Balance  of  Payments 

Program — Construction  Materials."  F.-\R 
52.225-9, 

(b)  Notwithstanding  a  bidder's  right  to  offer 
identifiable  foreign  construction  material  in 
its  Old  pursuant  to  F.^R  52,225-9,  VA  does 
not  anticipate  accepting  an  offer  that 
includes  foreign  construction  material. 
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(r)  If  a  bidder  chooses  to  submit  a  bid  that 
inrludes  foreign  construrtion  material,  that 
bidder  must  provide  a  listing  of  the  sperifii 
foreign  construction  material  he/she  intends 
to  use  and  a  priie  for  said  material.  Bidders 
must  in(,lude  bid  pric:es  for  comparable 
domestic  construction  material.  If  V.^, 
determines  not  to  accept  foreign  i  onstnu  tion 
material  and  no  comparable  domestic 
c:onstruction  material  is  provided,  the  eiilire 
bid  will  be  rejected. 

(d)  Anv  foreign  construe  tion  material 
proposed  after  av\ard  will  be  reiec  ted  unless 
the  bidder  proves  to  VA's  satisfaction   ill  It 
was  impossible  to  request  the  e,xemption 
prior  to  award,  and  (2)  said  domestic 
construction  material  is  no  longer  available, 
or  (3)  where  the  price  has  escalated  so 
drarnaticallv  after  the  contract  has  been 
awarded  that  it  would  be  unconsc  lonahle  to 
require  performance  at  that  pri<  e.  The 
determinations  required  by  (1),  (2|,  and  (3)  of 
this  paragraph  shall  be  made  in  accordance 
with  subpart  825.2  and  FAR  25.2, 

iel  By  signing  this  bid.  the  bidder  dec  lares 
that  all  articles,  materials  and  supplies  for 
use  on  the  project  shall  be  domestic  unless 
specificalh  set  forth  on  the  Bid  Form  or 
addendum  thereto. 
(End  of  Cause) 

Alternate  1  lOO  2001 !  As  prescribed  in 
82.T.]  102(b).  substitute  the  following 
paragraphs  for  paragraphs  (a)  and  (b)  of  th>' 
basic  clause 

(a)  Refereni:e  is  made  to  the  c  lause  entitieil 
Buy  American  Act — Balanc:e  of  Pavmen; 
Program — (construction  Materials  I'nder 
Trade  Agreements."  F.\R  52  22.5-11. 


(b)  The  restrictions  i  ontained  in  this  c  laus,- 
852.235-8f)  are  waited  for  North  .American 
Free  Trade  .^greement  (N.-\FTA)  counlrv 
(  onstruc  tiMii  matenal,  as  defined  in  FAR 
52  223- 1 1    Notwithstanding  a  bidder's  right 
to  offer  iiientilidble  foreign  construction 
material  ;r.  its  [mi  [lursuant  to  FAR  52,225- 
1 1   \  .\  does  not  anticipate  accepting  an  offer 
that  ini  iudes  foreign  construction  material. 
other  than  N,\ri  A  country  construction 
material 

.Mtemate  11  (III  „(•(//     \>.  prescribed  in 
825  1 102i(  ).  substitute  the  following 
paragraphs  for  paragraphs  (a)  and  (b)  of  the 
basic  c  lause 

!a)  Reterenc  e  is  made  to  the  clause  entitled 
Buv  .American  Ac  t— Balance  of  Pavment 
Program — (.onstruc  tion  Materials  Lmder 
Trade  .Agreement*-      P,-\K  52  225-11. 

(b)  The  restru  tions  ,  (..r.tamed  in  this  clause 
852,236-89  are  v\ai\e(]  for  designated 
(  ountrv  and  .North  .'\merican  Free  Trade 
.•\greement  (N.^FT.M  country  construction 
material,  as  defined  in  F.^R  52.225-11. 
Notwithstanding  a  bidder's  right  to  offer 
identifiable  foreign  construction  material  in 
Its  hid  pursuant  to  FAR  52.225-11,  VA  does 
not  anticipate  accepting  an  offer  that 
includes  foreign  construction  material,  other 
than  designated  countrv  or  N.AFTA  country 
constriJitK  n  material 

55   Section  852  23f>-qi  is  aRR'nciocj 
bv: 

A.  Adiding  an  intrcxiiic  tiir\  text  t< :  ttie 
section 

B.  Revising  the  undcsignateci  c  enter 
clause  heading  and  its  date. 


aph  (a)  introductory 


text 

!)   ill  i  ir.ii,:,iiih  (b),  adding  a 
inrn  1      innniiitply  following  the 

j'tira-c'     >  (icrnuttt'd', 

I  he  1  1.1  it  ions  and  revisions  read  as 

fl    ll''.Uw. 

852.236-91     Special  notes. 

.\-  (sr.'M  ntjea  m  a-iL.579,  insert  the 
fniiiiu  ing  clause: 

Spw  lal  Notes  iIK)2(Kil  I 

laj  bigning  ol  the  bid  shall  be  deemed  to 
be  a  representation  by  the  bidder  that: 
*  *  *  •  • 

56   Sci  tiiiii  H'2  246-1  is  added  to 
read  a-  :   [[  >\\  - 

852.24&-1     Special  warranties. 

\-  ;  rev,  r  t„  ,i    .,  846.710-70.  insert 

'  !le    ii  11  li  .V\  illL    .    ;.1  i  I  ve 

Special  VNarranlies  !(K)  2001) 

The  cin  -  •  ■  Warranty  of 
Construction  in  FAR  52.246-21  is 
supplemented  as  follows: 

Any  special  warranties  that  may  be 
required  under  the  contract  shall  be  subject 
to  the  elections  set  forth  in  the  FAR  clause 
at  52.246-21.  Warranty  of  Construction, 
unless  otherwise  provided  for  in  such  special 
warranties. 

(End  of  clause) 

[FR  Dor  01-2?772  Filed  9-26-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

[Docket  No.  01-019-1] 

Declaration  of  Emergency  Because  of 
Chronic  Wasting  Disease 

Chronic  wasting  disPdse  (CVVT)).  a 
disease  of  deer  and  elk.  is  part  of  a 
group  of  diseases  known  as 
transmissible  spongiform 
encephalopathies  (TSE's),  a  group  that 
also  includes  scrapie  and  bovine 
spongiform  encephalopathy  (BSE). 
While  considered  rare,  the  incidence  of 
CWD  is  on  the  rise  among  both  wild  and 
domestic  cervids  The  disease,  which 
occurs  mosth'  in  adult  animals,  is 
progressive  and  always  fatal  The  origin 
and  mode  of  transmission  of  CWD  are 
unknnwn  The  disease  has  become  of 
particular  concern  due  to  its  fatal 
nature,  lack  of  known  prevention  or 
treatment,  its  impart  on  the  farmed 
cervid  industrw  and  its  possible 
transmissibihty  to  cattle  or  other 
domestic  livestock  and  humans. 

CWD  IS  known  to  be  endemic  in  free- 
ranging  deer  and  elk  in  a  limited  area 
in  the  western  L'nited  States  Officials 
have  detected  it  in  free-ranging  deer  and 
elk  in  southeastern  Wyoming, 
nortfieastern  Colorado,  and 
southwestern  Nebraska  State 
departments  of  wildlife  are  taking  steps 
to  conduct  sur\oil lance  in  the  endemic 
areas  and  to  contml  the  spread  of  CWT) 
in  wild  cervids 

In  recent  years.  CWD  has  been  found 
in  14  captive  elk  herds  in  Colorado. 
Montana,  Nebraska  Oklahoma,  and 
South  Dakota   Some  of  these  herds  have 
since  been  depopulated  Of  the  2.  U)0 
farmed  elk  herds  (with  a  total  of  1 10.000 
animals!  in  the  Cnited  States,  currently 
only  4  (with  a  total  of  appmximatelv 
1,000  animalsj  are  known  to  be  CWD- 
positive  We  do  not  know  the  full  extent 
of  infection  in  farmed  elk  in  the  United 
States   Limited  funds  and  the  absence  of 
a  CWD  program  have  allowed  the 


Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  conduct  only 
minimal  surveillance  and  testing,  and 
not  depopulation.  Presently,  herds  are 
placed  under  State  quarantine  when 
infection  is  found. 

While  current  efforts  have  been 
sufficient  tn  depopulate  or  send  to 
slaughter  a  number  of  positive  herds, 
primarily  through  State  indemnity 
programs  and  voluntary  depopulation. 
APHIS  has  determined  that  this  method 
will  not  work  to  eliminate  the  disease  in 
farmed  cervids.  First,  there  is  no  live 
animal  test  for  CWD.  so  it  is  impossible 
to  determine  whether  a  live  animal  is 
positive;  nor  is  there  a  vaccine  to 
prevent  the  disease.  Secf)nd.  the 
incubation  period  is  lengthy,  and  .3  to  5 
vears  of  continued  surveillance  is 
needed  (with  no  new  infection  found) 
before  a  herd  can  be  declared  free  of 
CWTD  through  quarantine  To  date,  only 
1  of  the  14  knoun  CWD-positive  herds 
has  been  declared  free  of  CWD 
following  quarantine. 

Indemnity  from  State  programs  has 
not  been  adequate  to  pay  fair  market 
value  for  depopulated  elk.  so  each 
depopulation  has  caused  considerable 
financial  loss  to  the  herd  owner. 
Because  no  funds  are  available  within 
APHIS  for  depopulation  and  payment  of 
indemnity,  the  onlv  option  for 
producers  to  gain  some  t  ompensation 
for  eliminating  a  CWD-positive  herd  is 
to  slaughter  the  animals  for  human 
consumption.  This  option  represents  a 
verv  limited  incentive  for  producers  to 
participate  in  an  eradication  program. 
Also,  it  poses  potential  problems  related 
to  contamination  of  slaughter  facilities 
and  potential  human  exposure  to 
preclinical  infected  animals  that  are  not 
detectable  with  our  current  testing  tools 

Aggressive  action  in  controlling  this 
disease  now  will  decrea.se  the  t.hance  of 
having  to  deal  with  a  much  larger. 
widespread,  and  costly  problem  later, 
such  as  the  situation  with  BSE  in 
Europe.  The  Eumpean  Union  is 
struggling  to  rebuild  consumer 
confidence  in  Europe's  beef  after  recent 
outbreaks  of  BSE  in  Prance.  Spain,  and 
Germanv.  As  demonstrated  in  Europe, 
once  shaken,  consumer  confidence  is 
verv  difficult  to  rebuild.  BSE's  human 
form,  known  as  variant  Oeufzfeldt- 
lakoh  Disease  (vCjD).  has  killed  more 
than  80  people  in  the  United  Kingdom 
and  2  in  Spain  There  is  no  known  cure 
for  this  deadly  disease,  or  for  any  of  the 


other  diseases  caused  by  TSE's  that 
affect  huraems  or  animals.  Although 
there  is  currently  no  evidence  that  CWD 
is  linked  to  disease  in  humans,  or  in 
domestic  animals  other  than  deer  and 
elk.  a  theoretical  risk  of  such  a  link 
exists.  Public  perception  and  consumer 
fears  that  CWD  from  deer  and  elk  could 
cause  disease  in  humans  or  in  domestic 
livestock  could  destroy  the  markets  for 
elk  or  deer  products.  Canada  has 
prohibited  the  import  of  U.S.  cervids 
due  to  CWD,  and  other  countries  are 
contemplating  import  restrictions  on  elk 
and  deer  and  their  products.  Recently, 
Korea  informed  APHIS  that  it  is 
temporarilv  suspending  the  importation 
of  deer  and  elk  and  their  products  from 
the  United  States  and  Canada. 

Without  a  Federal  program  in  place  to 
depopulate  infected  and  exposed 
animals,  the  movement  of  infected  elk 
into  new  herds  and  States  with  no 
known  infection  will  continue  or  may 
even  accelerate.  APHIS  needs  to  take 
action  to  document  the  prevalence  of 
the  disease  and  to  prevent  its  further 
spread.  Furthermore,  the  Agency  needs 
to  demonstrate,  as  with  other  TSE's.  that 
it  IS  able  and  willing  to  take  early  and 
effective  action  to  protect  the  health  of 
U.S.  animals  and  animal  industries. 
Therefore,  in  order  to  address  the 
CWD  threat  to  U.S.  livestock.  APHIS  has 
determined  that  additional  funds  are 
needed  for  a  CWD  eradication  program. 
In  addition  to  the  purchase  of  animals, 
the  additional  funds  will  be  used  for 
program  activities  such  as  depopulation 
and  disposal,  clean-up  and  disinfection, 
establishment  of  surveillance  and 
certification  programs,  testing, 
implementation  and  maintenance  of 
quarantines,  surveillance,  and  training 
for  producers  and  veterinarians.  These 
additional  funds  will  reduce  the  spread 
of  CWD  in  captive  elk  herds  and 
discourage  entry  of  positive  or  exposed 
animals  into  the  human  and  animal 
food  chains,  and  should  save  the 
Federal  Government  and  farmed  elk 
industry  from  having  to  deal  with  a 
more  costly  and  widespread  problem 
later. 

Therefore,  in  accordance  with  the 
provisions  of  the  Act  of  September  25, 
1981,  as  amended  (7  U.S.C.  147b).  I 
declare  that  there  is  an  emergency  that 
threatens  the  livestock  industry  of  this 
country  and  hereby  authorize  the 
transfer  and  use  of  such  funds  as  may 
be  necessary  from  appropriations  or 
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other  hinds  available  to  the  agencies  or 
corporations  of  the  United  States 
Department  of  Agriculture  to  establish  a 
chronic  wasting  disease  eradication 
program  in  the  United  States. 

Effer:tive  Date:  This  declaration  ot 
emergencv  shall  becomp  effe(  tivp  Scptpmbfr 
21.  2001.  ' 

Ann  M.  Veneman, 

Scrretan  ot  Agriculturr. 

[FR  Dor.  01-24192  Kilfd  9-26-01.  «:4.t  ami 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urt)an  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting  cancellation. 


SUMMARY:  On  September  18.  2001.  the 

Forest  Service  published  notice  in  the 
Federal  Register  (66  FR  48114)  of  a 
National  Urban  and  Community 
Forestry  Advisory  Council  meeting  to  be 
held  in  Burlington.  Vermont,  October  4- 
6.  2001.  That  meeting  has  been 
cancelled.  Notices  of  future  meetings  of 
the  Advisory  Council  will  be  published 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  M,  del  Villar.  Cooperative 
Forestr>-  Staff.  (209)  536-9201. 

Dated;  .September  20.  2001 
Michael  T.  Rains, 

Dfputy  Chiet.  State  and  Pnvalf  Fort^yln 
(FR  Doi  ,  01-24240  Fileii  q-2fi-<)l.  8  4n  am! 

BILLING  CODE  J410-11-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Amended  Final  Results  of 
Antidumping  Duty  New  Shipper 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Maureen 
Flannery,  AD/CXT)  Enforcement  Group 
III,  Office  7,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  EX:  20230;  telephone;  (202) 


482-4052  or  (202) 482-3020. 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  dil 
citations  to  the  statute  are  rpferenres  to 
the  provisions  effective  January  1,  1995 
the  effective  date  of  the  amendmpnt,>i 
made  to  the  Tariff  .^ct  of  193(1  (the  Act] 
by  the  Uruguay  Round  Agreements  .^c  t 
In  addition,  unless  otherwise  indicated 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  '20001 

Scope  of  the  Reviews 

The  product  ctnered  b\  these  rexieus 
is  freshwater  crawfish  tail  meat    ;n  all 
its  forms  (whether  washed  or  with  fat 
on.  whether  purged  or  unpurgedj. 
grades,  and  sizes:  whether  frozen,  fresh. 
or  chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared 
Excluded  from  the  st  ope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  State,-.  (HTS, 
under  item  numbers  1605  40  10  10. 
0306.19.00  10  and  0306  29  00  00  The 
HTS  subheadings  are  provid(>d  for 
convenience  and  Customs  purposes 
only  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Amendment  of  Final  Hcsults 

On  August  27,  2001.  the  Department 
of  Commerce  (the  Department) 
published  the  final  results  of  its 
antidumping  new  shipper  reviews  on 
freshwater  crawfish  tail  meat  (crawfish 
tail  meat)  from  the  People's  R(>pijhlic  of 
China  (PRO   Final  Results  of 
Antidumpins,  Dutv  .Vp»  ShipptT 
Reviews  Freshwater  C,r(l^^iish  Tmi  \f'-iil 
from  the  People's  Republu  of  China  ht- 
FR  45002  (August  27,  2001 1  The 
companies  covered  by  these  new 
shipper  reviews  are  China  Kingdom 
Import  &  Export  Co  .  Ltd   (China 
Kingdom).  Nantong  Shengfa  Frozen 
Food  Co  .  Ltd  (Nantong  Shengfaj,  and 
Weishan  Fukang  Frozen  Foodstuffs  Co  , 
Ltd,  (Weishan  Fukang)  The  period  of 
review  (POR)  is  .September  1,  1999 
through  March  31.  2000 

On  August  29.  2001.  we  re(ei\ed  <» 
submission  from  petitioner  alleging 
ministerial  errors  in  the  final  result^  of 
these  new  shipper  reviews  The 
allegation  was  timelv  filed  pursuant  tn 
section  351.224(c)(2')  of  the 
Department's  regulations  We  did  not 
receive  any  submissions  alleging 
ministerial  errors  in  the  final  results  of 
these  new  shipper  reviews  from  tlhiiia 


Kingdom,  Nantonti  ^henyfa   i'r\Neishan 
Fukang 

Comment  1   Application  of  Wet-to- 
Dr\  Conversion  Factor, 

Petitioner  argues  that  the  Department 
made  a  ministerial  error  in  its 
application  of  the  wet-dry  conversion 
for  the  (  rawfish  scrap  credit  to  the  raw 
I  rawfish  input  used  in  the  calculation  of 
normal  value  based  on  factors  of 
prodi,K:tiiin   F'''t!ti(!ni'r  explains  that 
"()' ,  1  if  the  weight  i.i  crawfish  scrap  is 
\s  aier  and  argues  that,  therefore,  to 
con\  ert  the  drv-weight  price  to  an 
et^uivaient  wet-weight  price,  the 
Department  must  multiply  the  dry- 
weight  price  by  30  percent.  Petitioner 
notes  that  in  its  narrative,  the 
Department  explained  that  it  was 
adiusting  the  amount  of  scrap  reported 
b\  tlie  respondents  by  30  percent  to 
a(  (  ount  for  its  wet  condition.  Petitioner 
states  that  the  Department  made  an  error 
in  its  calculations  by  multiplying  the 
dry-weight  surrogate  price  by  70 
percent. 

Department's  Position:  We  agree  with 
petitioner  We  should  have  multiplied 
th.'  dr\-weight  price  by  30  percent  as 
detailed  in  petitioner's  comments  on 
ministerial  errors.  We  are  making  this 
correction  for  these  amended  final 
results. 

Comment  2:  HTS  Numbers. 

Petitioner  arujes  that  the  description 
of  the  tariff  (  las- ifications  of  subject 
merchandise  in  the  "Scope  of  Reviews" 
section  that  the  Department  used  in  the 
prelinunar\  and  final  results  of  these 
new  shipper  reviews  contains  several 
errors,  omissions,  and  other 
inaccuracies  which  could  confuse  or 
mislead  the  U.S.  Customs  Ser\ice  or 
market  participants  Preliminan'  Results 
of  New  Shipper  Reviews  and  Rescission 
of  a  New  Shipper  Review:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China  66  FR  18604  (April 
10.  2001)  [Preliminary  Results)  and 
Final  Results  of  Antidumping  Duty  New 
Shipper  Reviews:  Freshwater  Crawfish 
Tail  Meat  from  the  People  s  Republic  of 
China  66  FR  45002  (August  27,  2001) 
'Final  Results).  Petitioner  states  that 
HTS  Item  number  1605.40.10.10 
provides  the  most  specific  category  for 
freshwater  crawfish  tail  meat.  Petitioner 
also  states  that  HTS  item  number 
lh()5  40  10  90.  which  was  listed  in  the 
(in  hnim  ir>'  and  final  results,  applies  to 
"..in   us  prepared  or  preserved 
r;;s'Mi  i  ,n  products  other  than 
freshuater  crawfish  tail  meat.  See 
Prelimmary  Results:  see  also  Final 
Hf-iilty  Petit  inner  concludes  its 
I  ommenis  li\  pruviding  suggested 
language  for  the  scope  of  these  reviews. 
u  hu  h  '\  hides  the  HTS  item  number 

;t)l!'>  -41!   Ill  '<(). 


49344 


I 
Federal  Register   Vol.  66.  N(^.   188 /Thursday,  September  27.  2001 /Notices 


Petitioner  further  argues  that  the 
Department's  description  does  not 
identih'  all  classifications  that  may  be 
expected  to  have  been  used  from 
September  1.  1999  through  March  U. 
2000.  which  is  the  period  of  review 
(POR).  Petitioner  notes  that  the  PUR 
precedes  the  promulgation  date  of  thf 
new  HTS  item  numbers,  1605  40  1010 
and  1605.40  1090.  which  occurred  in 
mid-2000.  Petitioner  further  states  that 
subject  merchandise  mav  have  entered 
under  HTS  item  number  1605  40.1000 
during  the  POR.  because  it  was  pritir  to 
the  introduction  of  these  two  new  HTS 
item  numbers 

Petitioner  requests  that  the  HTS  item 
numbers  listed  in  the  Departments 
scope  description  identifv'  all  of  the  HT.s 
item  numbers  under  which  subiect 
merchandise  is  "reasonably  belie\ed  to 
have  been  entered  during  the  POI.  and 
all  of  the  HTS  item  numbers  under 
which  subiect  merchandise  can 
reasonably  be  expected  to  enter  in  th^ 
future,  regardless  whether  such 
classifications  were  or  are  proper  ' 
Petitioner  argues  that  the  Departments 
description  should  not  create  a  false 
impression  that  Chapters  .3  and  16 
currentlv  provide  equally  correct 
classifications  of  subject  merchandise 
Petitioner  states  that  the  Department's 
description  should  be  neutral  with 
respect  to  this  question 

Department's  Position:  We  agree  in 
part  with  petitioner  We  have  corrected 
the  description  of  the  scope  of  these 
amended  final  results  to  omit  the 
reference  to  HTS  item  number 
1605.40  10  90  .^s  published  in  the 
Federal  Register  notices,  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes 
only  The  wntten  descnption  of  the 
scope  of  this  order  is  dispositive. 

,\mended  Final  Results  of 
Adnjinistrativp  Review  \ 

In  malung  the  above  corrections  for 
these  amended  final  results,  we  found 
transcription  errors  in  China  Kingdom  s 
calculations  We  are  correcting  these 
errors  for  these  amended  final  results 
See  Analysis  for  the  Amended  Final 
Results  of  the  Antidumping  Duty  .Vew 
Shipper  Review  of  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Repubhc  of 
China:  China  Kingdom  Import  Sr  Export 
Co  ,  Ltd^  and  American  Coast  Processing 
Enterpnses  Corp  f  China  Kingdom  I. 
dated  August  20.  2001 

As  a  result  of  our  review  and  the 
correction  of  the  ministerial 
transcription  errors  described  above  wf 
have  determined  that  the  following 
margins  exist; 


Manufacturer/exporter 


Margin 

(percent) 


China  Kingdom  .  . 

Nantong  Shengfa 
Weisfian  Fukang  . 


77.30 
21  85 
20  16 


The  Department  shall  determine,  and 

the  U.S.  Custom.s  Serv  ice  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  In  accordance  with 
19C:FR  .551  212(b).  we  will  instruct 
Customs  to  assess  an  importer-specific 
perc  entage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
►entries  during  the  review  period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  antidumping  new 
shipper  re\  lews  for  all  shipments  of 
freshwater  crawfish  tail  meat  from  the 
PRt:  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (l)The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  thn  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
I)  5  percent  and  therefore  de  minimis, 
the  Department  shall  require  no  deposit 
of  estimated  antidumping  duties;  (2)  for 
previously-reviewed  PRC  and  non-PRC 
exporters  with  separate  rates,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
r^*(  ent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  PRC-wide  rate.  201  63  percent;  and 
(4)  for  all  other  non-PRC  exporters  of  the 
subject  merchandise,  the  cash  deposit 
rate  will  be  the  rate  applicable  to  the 
PRC  supplier  of  that  exporter  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(fl{2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  (futies  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period   Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
otcurred  and  in  the  subsequent 
assessment  of  doubled  antidumping 
dutit^s. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 


accordance  with  section  .351.305  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
sanctionable  violation. 

These  new  shipper  reviews  and  notice 
are  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated;  September  24.  2001. 
Far\'ar  Shirzad. 

Assistant  Secretan'  for  Import 

Administration. 

[PR  Doc  01-24410  Filed  9-26-01;  8;4.5  ami 

BILLING  CODE  3510-O5-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-837] 

Antidumping  Duty  Investigation  On 
Greenhouse  Tomatoes  From  Canada: 
Notice  of  Postponement  of  Preliminary 
Determination 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  antidumping  duty 
determination  in  antidumping  duty 
investigation. 


EFFECTIVE  DATE:  September  27.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Ross  or  Minoo  Hatten,  AD/CVD 
Enforcement  3.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-1794  or  (202) 482-1690, 
respectively. 

SUMMARY:  The  Department  of  Commerce 
is  postponing  the  preliminary 
determination  of  the  antidumping  duty 
investigation  on  greenhouse  tomatoes 
from  Canada  from  September  24.  2001. 
until  October  1,  2001.  This 
postponement  is  made  pursuant  to 
section  733(c)(1)(B)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  Department  of 
Commerce's  (the  Department's) 
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regulations  are  to  19  CFR  Part  351 
(2000). 

Background 

On  April  17.  2001 .  the  Department 
initiated  an  antidumping  duty 
investigation  on  greenhouse  tomatoes 
from  Canada  covering  producers  and 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
January  1.  2000.  through  December  31. 
2000.  See  Initiation  of  Antidumping 
Duty  Investigation:  Greenhouse 
Tomatoes  From  Canada.  66  FR  20630 
(April  24,  2001)  The  notice  stated  that, 
unless  postponed,  the  Department 
would  issue  its  preliminan,- 
determination  no  later  than  140  days 
after  the  date  of  the  initiation.  On 
August  21,  2001,  the  Department 
published  a  partial  extension  of  the  time 
limit  for  the  preliminary'  results  of  this 
investigation  based  on  a  timely  request 
by  the  petitioner.  See  Antidumpmg  Duty- 
Investigation  Covenng  Greenhouse 
Tomatoes  from  Canada  Sotice  of 
Postponement  of  Preliminan,' 
Determination.  66  FR  43838  (August  21. 
2001). 

Postponement  of  Preliminary 
Determination 

Currently,  the  preliminary 
determination  is  due  no  later  than 
September  24.  2001   However,  pursuant 
to  section  733(c)(1)(B)  of  the  Act.  we 
have  determined  that  this  investigation 
is  "extraordinarily  complicated"  and  are 
therefore  postponing  the  preliminan*' 
determination  bv  seven  davs  to  October 
1.2001. 

Under  section  733(c)(1)(B)  of  the  Act. 
the  Department  can  extend  the  period 
for  reaching  a  preliminary 
determination  until  not  later  than  the 
190th  day  after  the  date  on  which  the 
administering  authority  initiates  an 
investigation  if; 

(B)  The  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that — 

(i)  the  case  is  extraordinarily 
complicated  by  reason  of — 

(I)  the  number  and  complexity  of  the 
transactions  to  be  investigated  or 
adjustments  to  be  considered. 

(II)  the  novelty  of  the  issues 
presented;  or 

(III)  the  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  additional  time  is  necessan,'  to 
make  the  preliminary  determination. 

The  parties  concerned  are  cooperating 
in  this  investigation.  Additional  time  is 
necessary,  however,  to  complete  the 
preliminary  determination  due  to  the 
number  of  firms  whose  activities  must 
be  investigated.  Specifically,  there  are 
over  100  Canadian  producers/exporters 


that  shipped  fresh  or  chilled  tomatoes  to 
the  United  States  during  the  period  of 
investigation,  and  most  of  these 
producers/ exporters  ship  greenhouse 
tomatoes  Since  it  was  not  prai  ticable  to 
examine  all  known  producers  pxpnrters 
of  subject  merchandise,  in  accordance 
with  section  777A(c)(2)  of  the  Act  and 
19  CFR  3.=51  204(c)(2).  we  rhose  to 
investigate  producers  and  exporters 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  reasonablv 
be  examined   See  the    Selection  of 
Respondents"  memorandum  dated  Ma\ 
15.  2001.  from  Laurie  Parkhill,  Diredi.r 
Office  3.  to  Richard  W  Moreland. 
Deputy  .Assistant  .Secretary'  Group  ! 
Although  this  limited  our  examination 
to  five  producers/exporters  of  subject 
merchandise,  several  of  these 
respondents  had  over  a  dozen  suppliers 
that  we  needed  to  evaluate  for  tost 
reporting.  After  identifying  the 
appropriate  companies  for  cost 
reporting  and  issuing  quesfinnnaire'.  t(, 
these  companies,  we  dts(  dvered  thnt 
two  of  them  were  resellers  nf 
greenhouse  tomatoes,  not  growers. 
Therefore,  we  had  to  request  cost-of- 
production  data  from  the  growers  that 
supplied  these  resellers.  After  selertine 
five  producers/exporters  for  re|iiirtiiie 
sales  data  and  eight  growers  for 
reporting  cost-of-production  data,  we 
disco\ered  several  affiliations  among 
these  companies  that  resulted  m 
revisions  to  oar  requests  fnr 
information   Investigating;  'he  ai  tivities 
of  this  large  number  of  mmpdnies,  and 
c  onsidenng  the  complex  sales,  cost,  and 
affiliation  issues  associated  with  them, 
has  significanth  delave{i  our  issuance  oi 
requests  for  information  In  addition, 
this  has  delaved  our  ability  to  re\  ipw 
and  analvze  this  information  tor 
purposes  of  calculating  dumpuik; 
margins.  As  such  we  determine  that 
additional  time  is  necessar\  to  complete 
the  preliminary  determination  in  this 
investigation 

Further,  certain  members  of  the 
Department  s  team  in  this  investigation 
were  unable  to  return  to  the  United 
States  from  abroad  as  scheduled  during 
the  week  of  September  10,  2001.  due  to 
the  closure  of  the  U.S.  air  system 
Because  these  individuals  were 
knowledgeable  about  the  i.ssues  and 
facts  in  this  investigation  and  had  the 
responsibilitv  to  prepare  the 
preliminary  calculations,  their  (iela\e(i 
return  to  the  I'nited  States  has  affei  ted 
the  Department  s  ability  further  to 
prepare  an  accurate  preliminan.' 
determination  for  this  investigation  hv 
September  24.  2001 

Therefore,  pursuant  to  section 
733(c)(1)(B)  of  the  Act.  we  are 
postponing  the  preliminary 


deferrninrtti'in  in  this  investigation  until 
()i  tnlur  ]    JOOI   This  notice  is  issued 
aiiil  [  >;!  li'<hed  pursuant  to  section 
7i.i(eM-i  of  the  Act  and  19  CFR 
351.205(f). 

Dated:  September  20,  2001. 
Farvar  Shirzad, 
A'-si^tant  Secretary  for  Import 
Administration. 

IFR  DcH    01-24246  Filed  9-26-01;  8:45  ami 
BtUJNG  CODE  3$10-06-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

lA-570-864j 

Notice  ot  Final  Determination  of  Sales 
at  Less  Than  Fair  Value   Pure 
Magnesium  in  Granular  Form  From  the 
Peopte's  Republic  of  China 

agency;  iinpnrt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  September  27,  2001. 
FOR  FURTHER  INFORMATtON  CONTACT: 

•  iiiuier  ( r<  hi     !  >(i.i\\n  Thompson.  AD/ 
CVT)  Enforcement  Group  I,  Office  2. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-1779  or 

J(L'   4HJ-1776,  respectively 
summary:  On  April  30,  2000,  the 
I)e}^iartment  of  Commerce  published  its 
prt  hrnin.in  i'-'ormination  of  sales  at 
les^  thn;,  ;  1.:     >;,ie  of  pure  magnesium 

r  cranular  form  from  the  People's 
K<  p.ihlic  of  China.  The  period  of 
;r,\>'^tigation  is  April  1,  2000,  through 


S. 


■inh.^ 


.100. 

iia'^i  1    Ii     .:  ojiaiysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore  the  final  determination 
differ^  tr-  r.>  'he  preliminary 
deterniiniiiMn  The  final  weighted- 
average  dumping  margins  for  the 
investigated  companies  are  listed  below 
in  the  section  entitled  'Final 
Determination." 

SUPPLEMENTARY  INFORMATION 

The  ,\ppliiablp  Statute  and  Keeulatien-. 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA)  In  addition, 
unless  otherwise  indicated,  all  citations 
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to  the  regulations  of  the  Department  of 
Commerce  (the  Department)  are  to  19 
CFR  part  351  (2000).  | 

Final  Determination 

We  determine  that  pure  magnesium  in 
granular  form  from  the  People  s 
Republic  of  China  (PRC)  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  (LTF\'),  as  provided 
in  section  735  of  the  Act, 

Case  History 

The  preliminarv'  determination  in  this 
investigation  was  issued  on  April  23, 
2001,  See  .\otjce  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Detennmation  Pure  Magnesium  in 
Granular  Form  from  the  People  s 
Republic  of  China.  66  FR  21314  (April 
30.  2001)  [Preliminary-  Determination) 

In  June,  we  conducted  verification  of 
the  questioruiaires  responses  of  the  sole 
participating  respondent  in  this  case, 
Mimnetals  Precious  &  Rare  Minerals 
Import  and  Export/China  National 
Nonferrous  Metals  Industrv'  Trading 
Group  Corp,  (Minmetals) 

In  July,  we  received  case  briefs  from 
the  petitioners  (i.e.,  Magnesium 
Corporation  of  America,  the  Uruted 
Steelworkers  of  America,  USVVA  482 
and  8319,  and  Concerned  Employees  of 
Northwest  Alloys.  Inc.)  and  the 
respondent,  as  well  as  from  two  US 
producers  of  magnesium- based  reagent 
mixtures  and  importers  of  magnesium 
products  {i.e.,  Rossborough 
Manufacturing  Co  L.P,  (Rossborough) 
and  ESM  Group,  Inc)  The  Department 
held  a  public  hearing  on  August  2,  2001 
at  the  request  of  the  petitioners, 
Minmetals,  and  Rossborough 

Although  the  deadline  for  this 
determination  was  originally  September 
12,  2001,  in  light  of  the  events  of 
September  11,  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time- frame  for 
issuing  this  determination  has  been 
extended  by  two  days 

Scope  of  Investigation  ' 

There  is  an  existing  antidumping  duty 
order  on  pure  magnesium  from  the  PRC 
See  \otice  of  Antidumping  Duty  Orders 
Pure  Magnesium  From  the  People's 
Republic  of  China,  the  f^ussian 
Federation  and  Ukraine;  S'otice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Antidumping 
Duty  Investigation  of  Pure  Magnesium 
From  the  Russian  Federation,  60  FR 
25691  (May  12.  1995)  The  scope  of  this 
investigation  excludes  pure  magnesium 
that  is  already  covered  bv  the  existing 
order,  and  classifiable  under  item 
numbers  8104  11  00  and  8104  19  00  of 


the  Harmonized  Tariff  Schedule  of  the 
United  States  {HTSVS] 

The  scope  fif  this  investigation 
includes  imports  of  pure  magnesium 
products,  regardless  of  chemistry, 
including,  without  limitation,  raspings. 
granules,  turnings,  chips,  powder,  and 
briquettes,  except  as  noted  above. 

Pure  magnesium  includes:  (1) 
product!  that  c  nntain  at  least  99,95 
percent  primarv  magnesium,  by  weight 
[generally  referred  as  "ultra-pure" 
magnesium);  (2)  products  that  contain 
less  than  99,95  percent  but  not  less  than 
99  8  percent  primary  magnesium,  by 
weight  (geneiallv  referred  to  as  "pure" 
magnesium),  (31  chemical  combinations 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  bv  weight,  that  do  not  conform 
ti)  an    ASTM  Specification  for 
Magnesium  Alloy  '  '  (generally  referred 
to  as  "off-specification  pure" 
magnesium),  and  (4)  physical  mixtures 
1)1  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  bv  weight   Excluded  from  this 
order  are  mixtures  containing  90 
percent  or  less  pure  magnesium  by 
weight  and  one  nr  more  of  certain  non- 
magnesium  granular  materials  to  make 
magnesium-based  reagent  mixtures.  The 
non-magnesium  granular  materials 
which  the  Department  is  aware  are  used 
tn  make  such  excluded  reagents  are; 
lime  calcium  metal,  calcium  silicon, 
calcium  carbide,  calcium  carbonate, 
carbon,  slag  coagulants,  fluorspar, 
nephaline  svenite,  feldspar,  aluminum, 
alumina  (Al:0<).  calcium  aluminate, 
soda  ash,  hydrocarbons,  graphite,  coke, 
silicon,  rare  earth  metals/mischmetal, 
cryolite,  sdica/flv  ash,  magnesium 
oxide,  penclase.  ferroalloys,  dolomitic 
limp,  and  colemanite  A  party  importing 
d  magnesium-based  reagent  which 
includes  one  or  more  materials  not  on 
this  list  is  required  to  seek  a  scope 
clarification  from  the  Department  before 
such  a  mixture  mav  be  imported  free  of 
antidumping  duties 

The  merchandise  subject  to  this 
investigation  is  classifiable  under  item 
8104  30  00  of  the  HTSUS,  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Comments  on  Scope 

We  made  changes  to  the  scope  based 
on  comments  received  from  interested 


'  The  meaning  of  this  term  is  the  same  as  that 
used  by  the  American  Society  for  Testing  and 
Vlatenals  in  its  Annual  Book  of  ASTSt  Standards: 
Volume  01  02  Aluminum  and  Magnesium  Alloys. 


parties,  Sep  Comment  14  of  the  Issues 
and  Decision  Memorandum  for  the 
Final  Determination  in  the 
Antidumping  Duty  Investigation  of  Pure 
Magnesium  from  the  People's  Republic 
of  China  (Decision  Memorandum),  from 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary,  Import  Administration  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated 
September  14,  2001. 

Period  of  Investigation 

The  period  of  investigation  is  April  1, 
2000  through  September  30,  2000, 
which  corresponds  to  Minmetals'  two 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e.. 
October  2000). 

Nonmarket  Economy  Status  for  the  PRC 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  (NME)  country 
in  all  past  antidumping  investigations. 
See,  e.g.,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China.  63  FR  72255,  72256  (Dec.  31, 
1998).  A  designation  as  a  NME  remains 
in  effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)  of 
the  Act.  No  party  in  this  investigation 
has  requested  a  revocation  of  the  PRC's 
NME  status.  Therefore,  we  have 
continued  to  treat  the  PRC  as  an  NME 
in  this  investigation.  For  further  details, 
see  the  Preliminary  Determination. 

Separate  Rate 

In  our  preliminary  determination,  we 
found  that  Minmetals  had  met  the 
criteria  for  receiving  a  separate 
antidumping  rate.  We  have  not  received 
any  information  since  the  preliminary 
determination  which  would  warrant 
reconsideration  of  our  separate  rate 
determination  with  resp)ect  to  this 
company.  Therefore,  we  continue  to 
find  that  Minmetals  should  be  assigned 
in  individual  dumping  margin.  For 
further  discussion,  see  Comment  1  in 
the  Decision  Memorandum. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  is  the  appropriate  primary 
surrogate  coimtry  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  countr>' 
selection  for  the  PRC,  see  the 
Preliminary  Determination,  66  FR  at 
18442. 

PRC- Wide  Rate  and  Use  of  Facts 
Otherwise  Available 

As  explained  in  the  Department's 
Preliminary  Detennination.  Minmetals 
was  the  only  exporter  to  respond  to  the 
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Department's  questionnaire  and 
cooperative  in  this  investigation. 
Therefore,  we  have  continued  to 
calculate  a  company-specific  rate  for 
Minmetals  only.  However,  in  the 
preliminar\'  determination,  we  stated 
that  our  review  of  U.S.  import  statistics 
from  the  PRC  revealed  that  Minmetals 
did  not  account  for  all  imports  into  the 
United  States  from  the  PRC.  For  this 
reason,  we  determined  that  some  PRC 
exporters  of  subject  merchandise  failed 
to  cooperate  in  this  investigation.  In 
accordance  with  our  standard  practice, 
as  adverse  facts  available,  we  are 
assigning  at  the  PRC-wide  rate  the 
higher  of:  (1)  the  highest  margins  stated 
in  the  notice  of  initiation;  or  (2)  margin 
calculated  for  Minmetals  See.  p  g  .  Final 
Determination  nf  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon  Quality  Steel  Products 
From  The  People's  Republic  of  China. 
65  FR  34660  (May  31,  200)  and 
accompanying  decision  memorandum  at 
Comment  1   For  purposes  of  the  final 
determination  of  the  investigation,  we 
are  using  the  margin  stated  in  the  notice 
of  initiation  (/  p  ,  305  56  percent)  since 
it  is  higher  than  the  margin  calculated 
for  Minmetals 

Analysis  of  Ckinunents  Received 

All  issued  raised  in  the  case  briefs  bv 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandum,  which  is 
adopted  by  this  notice  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Commerce  Building.  In 
addition  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  to  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copv  and 
electronic  %-ersion  of  the  Decision 
Memorandum  are  identical  in  content 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
to  the  margin  calculations.  For  a 
discussion  of  these  changes,  see  the 
■'Margin  Calculations"  section  of  the 
Decision  Memorandum 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 


original  source  documents  provided  hv 
the  respondent 

Final  Determination 

We  determine  that  the  follnwine 
percentage  weighted-a\eragp  marKins 
exist  for  the  period  .April  1,  200U 
through  September  30  2000: 


Manutaclurer/exporter         Margin  (percent) 


Minmetals  Precious  & 
Rare  Minerals  Import 
and  Export/China  Na 
tional  Nonterrous  Met 
als  Industry  Trading 
Group  Corp       , 

PRC-Wide  Rate  


24.67 
305  56 


The  PRC-wide  rate  applies  to  all 
entries  of  the  sul)|ert  mere  handise 
except  for  entries  from  exporters/ 
producers  that  are  idpntifipd 
individuallv  abo\p 

Continuation  of  Suspension  of 
Liquidation 

In  dc(  ()rdanc:e  with  section 
735!c)il)(B)  of  the  Ad.  we  are  directing 
the  Customs  Servic^o  continue  to 
suspend  liquidation  of  all  entries  of 
pure  magnesium  in  granular  form  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  30.  2001    The  Customs 
Service  shall  ciontinue  tn  require  a  cash 
deposit  or  the  posting  of  a  bond  based 
im  the  estimated  weighted-average 
dumping  margins  shown  abovp  Thp 
suspension  of  liquidation  instructionv 
will  remain  in  effect  until  furthor  notice. 

FTC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination  As  our  final 
determination  is  affirmatup,  tlie  FTC 
will  determine,  within  45  (ia\s.  v\h''fht'r 
these  imports  are  causing  materidl 
in)ur\  .  or  threat  of  materidl  in!ui"v,  to  an 
industrv  in  the  I'nitpd  .st,il.'-«   !f  th.'  ITf^ 
determines  that  material  in|ur\  i'r  ttir>M! 
of  iniury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled   if 
the  ITC  deterinines  that  mh  h  in|ur\' 
does  exist,  thp  Departmpiit  will  issue  an 
antidumping  dut\  order  ilirp(  ting 
Customs  offi(  idls  to  assess  antidumping: 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  i  (msumption  on  or 
after  the  pff»H  ti\p  date  of  thp  suspension 
of  liquidation 

This  noticp  spr\es  as  thp  only 
reminder  to  parties  subject  to 
administratup  protectivp  order  fAPO)  of 
their  responsibilit\  concerning  the 
disposition  of  propriPtar\  inffirniation 


disclosed  under  APU  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  735(d)  and  777{i) 
of  the  Act. 

n;!lf(l  Sppipmber  14,  2001. 

\  dr\  A\  s,hir7rtd, 

Abstslant  Set  retary  for  Import 

Administration 

.^ppendl\  —  issues  in  llip  l>«-(  isum 
Meniorandum 

LumrTH'tits 

Ctjinrneni  1;  Separate  Rate  for  Minmetals 
Comment  2:  The  Use  of  a  Combination  Ratt- 
Comment  3:  The  Prof>er  Surrogates  for 

Overhead.  SG&A  and  Profit  Ratios 
Comment  4;  Calculation  of  Overhead  and 

SG&A  Ratios  Applied  to  HEBI 
Comment  5:  Valuation  of  Steam  Coal 
Comment  6:  Valuation  of  Ferrosilicon  and 

Dolomite 
Comment  7:  Marine  Insurance  Adjustment 

for  Inflation 
Comment  8:  Ocean  Freight 
Comment  9:  Treatment  of  Fluorite  Powder  as 

Overhead  Expense  vs  Direct  material 

Input 
Comment  10;  Valuation  of  Tiayuan's  Julv 

2000  Electricity  Consumption  Factor 
Comment  11:  Correction  of  Tiayuan's  Uire<;t 

Labor  Hours 
Comment  12:  Correction  of  HEBIs  Packing 

Material  Weights 
Comment  13:  Treatment  of  Magnesium 

Shreds 
Comment  14;  Revision  to  the  Scope  of  the 

Investigation 
Comment  15:  Reconsideration  of  Industr\' 

Standing 

(FRDor  01-24230  Filed  9-19-01;  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-821-^13] 

Notice  of  Final  Determination  of  Sales 
at  Not  Less  Than  Fair  Value   Pure 
Magnesium  From  the  Russian 
Federation 

AGENCY:  Import  Administration, 

l:;"'  I  national  Trade  Administration. 

Dt  (  artment  of  Commerce. 

ACTION:  Notice  of  final  determination  of 

.s>iie5  at  not  less  than  fair  value. 

EFFECTIVE  DATE    ^.  ;  s  ■;  '  .      "-    2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alysia  Wilson  or  Shawn  Thompson. 
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AD/CVD  Enforcempnt  Group  I.  Office  2. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N\V,  Washington. 
DC  20230:  telephone:  (202)  482-0108  or 
(202)  482-1776.  respectively 

Summar,-  The  Department  of 
Commerce  is  conducting  an 
antidumping  duty  investigation   if  pure 
magnesium  from  the  Russian 
Federation  VV(>  determine  that  sah's 
have  not  bet^n  made  at  less  than  fair 
value 

The  Applicable  Statute  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  (jf  1930.  as  amended  (the  Act) 
are  references  to  the  provisions  effective 
lanuary  1,  1995.  the  effective  date  of  the 
amendments  made  to  the  .At  t  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerces 
("Department's")  regulations  are  tn  m 
CFR  part  351  (2000) 

Final  Determination  We  determine 
that  pure  magnesium  from  the  Russian 
Federation  'Russia)  is  not  being,  nor  is 
it  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).  as 
provided  in  section  735  of  the  Act. 

Case  History  I 

The  preliminarv  determination  in  this 
investigation  was  issued  on  .April  23 
2001.  See.  Sotice  of  Preliminan,- 
Determination  ot  Sales  at  Sot  Less  Than 
Fair  Value  Pure  Magnesium  From  the 
Russian  Fedemtion.^6  FR  21319  (April 
30.  2001 )  {Preliminary-  Determination) 

In  May  and  [une.  2001.  we  conducteil 
verification  of  the  questionnaire 
responses  submitted  by  each  of  the 
respondents  in  this  investigation  (i.e.. 
Avisma  Titanium  Magnesium  Works 
(Avisma).  Greenwich  Metals 
Corporation  (Greenwich),  and 
Solikamsk  Magnesium  Works  (SMW)). 

In  lulv  2001.  we  received  case  briefs 
from  the  petitioners  (i.e..  Magnesium 
Corporation  of  .America,  the  United 
Steelworkers  of  America.  I'SWA  482 
and  8319.  and  Concerned  Emplovees  of 
Northwest  .Alloys.  Inc  ).  the  three 
respondents  noted  above,  and  a  U.S. 
producer  of  magnesium-based  reagent 
mixtures  and  importer  of  magnesium 
products  (i.e..  Rossborough 
Manufacturing  Co.  (Rossborough)).  .Also 
in  luly  2001.  we  received  rebuttal  briefs 
from  the  petitioners.  .Avisma. 
Greenwich,  and  Rossborough 

Although  the  deadline  for  this 
determination  was  originally  September 
12.  2001.  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 


issuing  this  determination  has  been 
extended  hv  two  d.ivs 

Scope  of  Investigation 

The  scope  of  this  investigation 
includes  imports  of  pure  magnesium 
products,  regardless  of  chemistry,  form, 
or  size,  including,  without  limitation, 
ingots,  raspings,  granules,  turnings, 
chips,  powder,  and  briquettes. 

Pure  magnesium  includes:  (1) 
Products  that  contain  at  least  99.95 
percent  primarv  magnesium,  by  weight 
(generalK  referred  to  as  "ultra-pure" 
magnesium);  (2)  products  that  contain 
less  than  99.95  percent  but  not  less  than 
99.8  percent  primary  magnesium,  by 
weight  (generallv  referred  to  as  "pure" 
magnesium);  (3)  chemical  combinations 
of  pure  magnesium  and  other  material(s) 
in  which  the  purf  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight,  that  do  not  conform 
to  an  "ASTM  Specification  for 
Magnesium  Allov"  ^  (generallv  referred 
to  as  "off-specification  pure" 
magnesium);  and  (4)  physical  mixtures 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight.  Excluded  from  this 
order  are  mixtures  containing  90 
percent  or  less  pure  magnesium  by 
weight  and  one  or  more  of  certain  non- 
magnesium  granular  materials  to  make 
m.ignesiuni-based  reagent  mixtures.  The 
non-magnesium  granular  materials 
which  the  Department  is  aware  are  used 
tn  make  such  excluded  reagents  are: 
Lime,  calcium  metal,  calcium  silicon, 
calcium  carbide,  calcium  carbonate, 
carbon,  slag  coagulants,  fluorspar, 
nephaline  syenite,  feldspar,  aluminum, 
alumina  (AUO.).  calcium  aluminate. 
soda  ash,  hvdrocarhrms.  graphite,  coke. 
silicon,  rare  earth  metals/misc  hmetal. 
crvolite.  silica/fly  ash,  magnesium 
oxide,  periclase.  ferroallo\s.  dolomitic 
lime,  and  colemanite.  A  party  importing 
a  magnesium-based  reagent  which 
inr  huh's  one  or  more  materials  not  on 
this  list  IS  required  to  si'ek  a  scope 
clarificatKjn  from  the  Department  before 
such  a  mixturp  mav  be  imported  free  of 
antidumping  duties. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under  items 
8104  11  00.  8104  19  00.  and  8104.30.00 
of  the  Harmoni/ed  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  (  on\enH'n(  e  and  customs  purposes, 
the  written  description  of  the 


'  The  meaning  of  this  term  is  the  same  a.s  that 
used  bv  the  .^merican  5>ociely  for  Testing  and 
Materials  in  its  Annual  Bool(  of  .^STKI  Stnndnrri-i 
Volume  01.02  Aluminum  and  Ma^nrsium  .MIoys. 


merchandise  under  investigation  is 
dispositive. 

For  a  full  discussion  of  scope 
comments  and  determinations,  see  the 
accompanying  September  14,  2001, 
Issue  and  Decision  Memorandum  from 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Faryar  Shirzad.  Assistant  Secretary  for 
Import  Administration  ("Issues  and 
Descision  Memorandum ').  Comment 
12,  which  is  on  file  in  the  Central 
Records  Unit  of  the  main  Department 
building  ("B-099")  and  on  the  Web  at 
http://ia.ita.doc.gov. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
April  1,  2000,  through  September  30, 
2000.  which  corresponds  to  the  two 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  [i.e., 
October  2000). 

Nonmarket  Economy  Country  Status  for 
Russia 

The  Department  has  treated  Russia  as 
a  nonmarket  economy  (NME)  country  in 
all  past  antidumping  duty  investigations 
and  administrative  reviews.  See.  e.g., 
Sotice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value.  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation. 
64  FR  38626  (July  19.  1999);  Titanium 
Sponge  from  the  Russian  Federation: 
Final  Results  of  Antidumping 
Administrative  Review.  64  FR  1599  (Jan. 
11,  1999);  Sotice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  the  Russian  Federation.  62  FR 
61787  (Nov,  19,  1997);  Sotice  of  Final 
Determination  of  Sole  at  Less  Than  Fair 
Value:  Pure  Magnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation.  60  FR  16440  (Mar.  30,  1995) 
{Magnesium  1995  Investigation).  A 
designation  as  a  NME  remains  in  effect 
until  it  is  revoked  bv  the  Department. 
See  section  771(18)(C)  of  the  Act.  No 
party  in  this  investigation  has  requested 
a  revocation  of  Russia's  NME  status. 
Therefore,  we  have  continued  to  treat 
Russia  as  a  NME  in  this  investigation. 
For  further  details,  see  the  Preliminan' 
Determination. 

Separate  Rates 

In  our  preliminary  determination,  we 
found  that  Avisma  and  SMW  had  met 
the  criteria  for  the  application  of 
separate  antidumping  rates.  We  have 
not  received  any  other  information  since 
the  preliminary  determination  which 
would  warrant  reconsideration  of  our 
separate  rates  determination  with 
respect  to  these  two  companies. 
Therefore,  we  continue  to  find  that 
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Avisma  and  SMW  should  be  assigned 
individual  dumping  margins. 

Regarding  Greenwich,  as  stated  in  the 
Preliminary  Determination,  since 
Greenwich  is  located  in  a  market 
economy  country'  and  is  not  affiliated 
with  a  Russian  producer/exporter,  we 
calculated  a  separate  rate  in  accordance 
with  our  practice.  See  \'otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China.  61  FR  19026.  19027 
(Apr.  30,  1996). 

Russia-Wide  Rate 

As  explained  in  the  Preliminary 
Determination,  in  all  NME  cases,  the 
Department  implements  a  policy 
whereby  there  is  a  rebuttable 
presumption  that  all  exporters  ur 
producers  located  in  the  NME  comprise 
a  single  exporter  under  common 
government  control,  the  "NME  entity." 
The  Department  assigns  a  single  NME 
rate  to  the  NME  entity  unless  an 
exporter  can  demonstrate  eligibility  for 
a  separate  rate. 

Information  on  the  record  of  this 
investigation  indicates  that  Avisma  and 
SMW  were  the  only  Russian  producers 
and/or  exporters  of  the  subject 
merchandise  with  sales  or  shipments  to 
the  United  States  during  the  POI.  Based 
upon  our  examination  and  clarification 
of  Customs  data,  we  have  determined 
that  there  are  no  other  Russian 
producers  and/or  exporters  of  the 
subject  merchandise  and  consequently 
none  which  were  required  to  respond  to 
the  Departinent's  questionnaire.  See  the 
memorandum  from  Christopher  Priddy 
to  the  file  entitled  "Examination  of 
Customs  Data  for  Pure  Magnesium 
Russian  Imports  During  the  Period  of 
Investigation"  dated  April  23,  2001.  We 
have  not  received  any  other  information 
since  the  Preliminary  Determination 
which  would  warrant  reconsideration  of 
this  determination.  Therefore,  we  have 
continued  not  to  assign  a  Russia-wide 
rate  in  this  investigation. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  find  that  South 
Africa  remains  the  appropriate  primary 
surrogate  country  for  Russia.  For  further 
discussion  and  analysis  regarding  the 
surrogate  country  selection  for  Russia, 
see  the  Preliminary  Determination. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandum,  which  is 
hereby  adopted  by  this  notice.  Parties 
can  find  a  complete  discussion  of  the 


issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  nn 
file  in  the  Central  Records  L'nit,  rouin 
B-099  of  the  main  Commerce  building 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  bo  accessed 
directly  on  the  Web  at  http 
ia.ita.doc.gov.  The  paper  copy  anfi 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  r  hanges 
to  the  margin  calculations   For  a 
discussion  of  these  changes,  see  the 
"Margin  Calculations'  section  of  the 
Decision  Memorandum. 

Verification 

As  provided  in  section  782(0  of  the 
Act,  we  verified  the  informatidn 
submitted  by  the  respondents  for  use  ;n 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  bv 
the  respondents 

Final  Determination 

We  determine  that  the  fnllowing 
percentage  weighted-average  margins 
exist  for  the  period  April  1   2000 
through  September  30.  2000 


Manutacturer/exporler 


Margin 

(percent) 


Avisma  Tilanium  Magnesium 

Works 
Greenwich  Metals  Corporation 
Solikamsk  Magnesium  Works  .. 


000 
000 
000 


Suspension  of  Liquidation 

Because  the  estimated  weighted 
average  dumping  margins  for  all  the 
examined  companies  are  0  00  percent 
we  are  not  directing  the  Customs 
Service  to  suspend  liquidation  of  entries 
of  pure  magnesium  from  Russia 

Notification  of  the  International  Trade 
Commission 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
determination. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  matenals  or 


( (in\ersion  to  )u<lu  lal  protective  order  is 
hereby  requested   Failure  to  comply 
with  the  regulations  and  the  tenns  of  an 
.•\P()  IV  a  Stini  tionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)  of  the  Act. 

Dated  September  14,  2001. 
Farvar  Shirzad, 

Assistant  Secretary  for  Import 

.administration 

.\ppendix — l*>!>ues  in  the  Deci.sion 
Memorandum 

Comment  1;  Valuation  of  Factory  Overhead 

and  Profit 
Comment  2:  Adjustment  to  Factory  Overhead 

for  Cell  Rebuild  Costs 
Comment  3:  Knowledge  of  Destination  of 

Sales — Avisma 
Comment  4:  By-Producf  Processing  Costs — 

Avisma 
Comment  5:  Treatment  of  Sulfur  and  Boric 

Acid — Avisma 
Comment  6:  Chlorine  Offset  Purity  Levels — 

Avisma 
Comment  7:  Rounding  Surrogate  Value  Used 

for  Electricity — Avisma 
Comment  8.  Trial  Shipments — Greenwich 
Comment  9:  Date  of  Sale — Greenwich 
Comment  10:  U.S.  Freight  Expenses — SMW 
Comment  11:  US.  Warehousing  Expenses — 

SMW 
Comment  12:  Scope 
Comment  13:  Standing 

(FR  Doc  01-24229  Filed  9-26-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Tracle  Administration 
(A-50»-809] 

f4ottce  o1  Final  Determinatk>n  of  Sales 
at  Less  Than  Fair  Vatue:  Pure 
Magnesium  From  Israel 

AGENCY:  Impori  .^ciministration. 
InternatKinai  Trade  .\dniinistration, 
Department  of  ( .nmmerce. 
SUMMARY:  We  determine  that  pure 

magnesium  from  Israel  is  being,  or  is 
likely  to  be.  sold  in  the  I'nited  States  at 
less  than  fair  value  On  April  30,  2001. 
the  Department  of  (.ommerce  published 
its  preliminar\  determination  of  sales  at 
less  than  fair  value  of  pure  magnesium 
from  Israel   Based  on  the  results  of 
\erifiration  and  our  anahsis  of  the 
comments  received   we  have  made 
changes  in  the  margin  calculations. 
Therefore,  this  final  determinatjnn 
differs  from  the  preliminarN 
determination  The  final  v^elghted- 
average  dumping  margins  are  listed 
below  in  the  .section  entitled 
'  Continuation  of  Suspension  of 
Liquidation 

EFFECTIVE  DATE:  September  27,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Matney  or  Andr<'w  ("nvington. 
Import  Administration.  International 
Trade  Administration.  L'.S.  Department 
of  Commerce.  Washington.  DC  202..K). 
telephone:  (202)  482-1  778  nr  482-3534. 
respectiveU- 
SUPPLEMENTARY  INFORMATION; 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1.  1995. 
the  effective  date  of  the  amendment*. 
made  to  the  Tariff  Act  of  1930  (  •the 
Act")  by  the  Uruguay  Round 
Agreements  Act  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(Aprir20G0) 

Case  History 

Since  the  preliminan  determination 
of  this  investigation  I  see  \otice  of 
Preliminan,'  Determination  of  Sales  at 
Less  than  Fair  Value:  Pure  Stagnesium 
from  Israei  66  FR  21325  (April  JO. 
2001)  {"Prelimmar,-  Determination"]], 
the  following  event.s  have  occurred: 

On  May  2,  2001.  DSM  ^ubmltted  a 
supplemental  questionnaire  response 
regarding  the  appropriate  date  of  sale 
and  revised  databases  which  include 
sales  which  were  contracted  during  the 
POl  but  invoiced  after  the  POi 

On  Mav  14.  2001.  we  postponed  the 
final  determination  until  no  later  than 
September  12.  2001.  at  the  request  of 
Dead  Sea  Magnesium  Ltd  (DSM").  the 
sole  respondent  in  this  investigation  (66 
FR  24324.  May  14.  2001) 

We  verified  DSM's  questionnaire 
responses  in  Mav 

The  petitioners  (Magnesium 
Corporation  of  America  (  'Magcorp"). 
the  United  Steelworkers  of  America. 
USWA  Local  8319.  and  Concerned 
Employees  of  Northwest  Alloys,  inc.). 
and  DSM  filed  case  briefs  on  tuiy  17  and 
18.  2001.  respectively  The  petitioners 
and  DSM  filed  rebuttal  briefs  on  luly  2b 
and  27,  2001,  respectively  .-K  brief  was 
also  filed  by  Rossborough 
Manufacturing  Co,  LP  on  July  26,  2001, 
regarding  the  scope  of  this  and  the 
companion  antidumping  investigations 
of  pure  magnesium  from  Russia  and  thf 
People's  Republic  of  China  .-Kdditonal 
comments  on  the  scope  of  this 
investigation  were  submitted  bv  the 
petitioners  on  August  9  and  27,  2001 
No  hearing  was  held  because  the  parties 
withdrew  their  earlier  requests  for  a 
hearing 

Although  the  deadline  for  this 
determination  was  onginallv  September 
12.  2001.  in  light  of  the  events  of 


St'ptember  1 1 .  JOOl ,  and  the  subsequent 
closure  of  the  Ftnieral  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  bv  two  davs. 

Scope  of  Investigation 

The  scope  of  this  investigation 
includes  imports  of  pure  magnesium 
products,  regardless  of  chemistry,  form, 
or  size,  including,  without  limitation, 

ingots,  raspings,  granules,  turnings, 
chips,  powder,  and  briquettes. 

Pure  magnesium  includes:  (1) 
Products  that  contain  at  least  99  95 
percent  primar\-  magnesium,  by  weight 
(generally  referred  to  as  "ultra-pure" 
magnesium):  (2)  products  that  contain 
less  than  99.95  percent  but  not  less  than 
99.8  percent  primarv  magnesium,  by 
weight  (generallv  referred  to  as  "pure" 
magnesium):  (3)  chemical  combinations 
of  pure  magnesium  and  other  material(s) 
in  whifh  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  bv  weight,  that  do  not  conform 
to  an  "AS'TM  Specification  for 
Magnesium  ,\llov"  '  (generallv  referred 
to  as   'off-specification  pure' 
magnesium):  and  (4)  physical  mixtures 
of  pure  magnesium  and  other  material(s) 
in  which  the  purt-  magnesium  content  is 
50  percent  or  greater,  but  less  than  99,8 
percent,  by  weight.  Excluded  from  this 
order  are  mixtures  containing  90 
percent  or  less  pure  magnesium  by 
weight  and  one  or  more  of  certain  non- 
magnesium  granular  materials  to  make 
magnesium-based  reagent  mixtures  The 
non-magnesium  granular  materials 
which  the  Department  is  aware  are  used 
to  make  such  excluded  reagents  are: 
Lime,  calcium  metal,  calcium  silicon, 
calcium  carbide,  calcium  carbonate, 
carbon,  slag  coagulants,  fluorspar, 
nephaline  syenite,  feldspar,  aluminum, 
alumina  (Al:0,)  c:alc;ium  aluminate, 
soda  ash.  hydrocarbons,  graphite,  coke. 
silicon,  rare  earth  metals/mischmet&l, 
cryolite,  silica/fly  ash,  magnesium 
oxide,  periclase.  ferroalloys,  dolomitic 
lime,  and  colemanite  A  party  importing 
a  magnesium-based  reagent  which 
includes  one  or  more  materials  not  on 
this  list  is  required  to  seek  a  scope 
clarification  from  the  Department  before 
such  a  mixture  may  be  imported  free  of 
antidumping  duties. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under  items 
8104  n  on.  8104  19  00,  and  8104,30,00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSU'S)  Although 
the  HTSL'S  subheadings  are  provided 


'  The  meaning  of  this  term  is  the  samp  as  that 
used  by  the  American  Society  for  Tp?tmg  and 
Materials  in  its  Annual  Book  of  ASTM  Sfanddrd? 
Volume  01.02  Aluminum  and  Magnenum  Alloys 


for  convenience  and  customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

For  a  full  discussion  of  scope 
comments  and  determinations,  see  the 
accompanying  September  14.  2001. 
Issue  and  Decision  Memorandum  from     "^ 
Richard  W.  Moreland.  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Faryar  Shirzad.  Assistant  Secretary  for 
Im.port  Administration  ("Decision 
Memorandum"),  comments  9  and  10, 
which  is  on  file  in  the  Central  Records 
Unit  of  the  main  Department  building 
("B-099")  and  on  the  Web  at 
ia.ita.doc.gov/frn/. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1,  1999.  through  September  30, 
2000.  This  period  corresponds  to  the 
respondent's  four  most  recently 
completed  fiscal  quarters  prior  to  the 
filing  of  the  petitions  (see  19  CFR 
351  204(b)). 

Normal  Value  ("NV ") 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP.  and  the  NV.  with  the 
following  exceptions: 

a.  Cost  of  Production  Analysis 

We  used  the  reported  COP  amounts  to 
compute  a  weighted-average  COP 
during  the  POI.  except  in  the  following 
instances  in  which  the  costs  were  not 
appropriately  quantified  or  valued. 
Specifically,  we  restated  the  revenue 
received  from  sales  of  chlorine  to  DSM's 
affiliated  party  to  reflect  an  arm's  length 
price  (see,  Decision  Memorandum, 
comment  6),  adjusted  the  price  paid  by 
DSM  to  its  affiliated  electricity  supplier 
to  reflect  a  market  price  {see.  Decision 
Memorandum,  comment  7).  adjusted 
DSM's  reported  cost  of  manufacturing 
("COM  ")  by  treating  certain  joint 
products  as  byproducts  (rather  than  as 
coproducts)  which  required  the 
reallocation  of  manufacturing  costs  (see. 
Decision  Memorandum,  comment  2). 
and  recalculated  DSM's  reported 
interest  and  general  and  administrative 
(  "G&A  ")  expenses  based  on  this  revised 
COM.  For  further  information,  see  the 
September  12,  2001,  Cost  Calculation 
Memorandum, 

b.  Calculation  of  NV  Based  on 
Constructed  Value 

We  calculated  the  NV  based  on  the 
methodology  used  in  the  Preliminary 
Determination,  with  the  exception  of  the 
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changes  described  in  the  Cost  of 
Production  Analysis  section,  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pure 
magnesium  from  Israel  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  export  price  ("EP")  or 
constructed  export  price  (CEP")  to  the 
NV 

Date  of  Sale 

At  the  Preliminary  Determination,  we 
used  DSM's  invoice  date  as  the  date  of 
sale,  and  stated  that  we  would  examine 
this  issue  further  for  the  final 
determination.  Based  on  our  review  of 
DSM's  May  2.  2001.  submission  and  the 
information  examined  at  verification,  it 
is  clear  that  the  material  terms  of  sale  of 
DSM  s  various  long-term  agreements 
can,  and  frequently  do.  change  prior  to 
the  date  of  invoice,  but  are  fixed  at  the 
time  of  the  invoice  See.  e.g..  public 
version  of  June  29.  2001 .  "Sales 
Verification  Report"  at  5.  Accordingly, 
we  are  continuing  to  use  DSM's  invoice 
date  as  the  date  of  sale  for  the  final 
determination. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  to  the  United  States, 
we  used  EP  as  defined  in  section  772(a) 
of  the  Act.  For  the  remaining  sales  to  the 
United  States,  we  used  CEP  as  defined 
in  section  772(b)  of  the  Act.  We 
calculated  EP  and  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination.  At  the 
commencement  of  verification  DSM 
notified  the  Department  that  it  had 
discovered  a  data  sorting  error  which 
misclassified  certain  CEP  sales  as  EP 
sales  and  vice  versa.  We  have  corrected 
this  misclassification  fur  the  final 
determination.  Additionally,  based  on 
our  verification  findings,  we  revised 
DSM's  reported  values  for  inventor> 
rarrving  costs  for  all  sales  and.  for 
selected  sales,  we  revised  DSM's 
reported  values  for  its  sale  terms, 
contract  dates,  contract  type,  payment 
dates,  imputed  credit.  U.S. 
warehousing,  inland  freight,  and 
international  freight.  See  June  26.  2001. 
Verification  Report  and  September  12. 
2001.  Calculation  Memorandum 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

As  provided  in  section  782(4 )(1)  of  the 
Act,  we  verified  t)  e  information 
submitted  bv  DSM  for  our  final 


determination  We  used  standard 
verification  procedures,  int  luding 
examination  of  relevant  accounting  and 
production  records,  as  well  as  original 
source  documents  provided  by  the 
respondent 

Analysis  of  Comments  Received 

Ail  issues  raised  in  the  case  ,ind 
rebuttal  briefs  by  partips  to  this 
investigation  are  addressed  in  the 
September  14.  2001.  Issues  and  Dpcisinn 
Memorandum,  which  is  hereby  atinpi^d 
and  incorporated  by  reference  into  this 
notice,  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  bavp 
responded,  all  of  which  arc  m  the  Issues 
and  Decision  Memorandum,  is  attached 
to  this  notice  as  an  appendix  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  m 
this  public  memorandum  which  is  on 
file  in  B— 099   In  addition,  a  (  omplet*- 
version  of  the  Issues  and  Dpcision 
Memorandum  can  be  accessed  directly 
on  the  Web  at 

http:/ia.itu  doc  snv'frn/  The  paper 
copv  and  electronic  version  of  the  Issues 
and  Decision  Memorandum  are 
identical  in  content 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  --I'l  tinn 
735(c)(1)(A)  of  the  .\iA.  \\>'  are  directing 
the  U,S,  Customs  ,Ser\u:e  '    (  u-toms") 
to  continue  to  suspend  liquidation  of  all 
imports  of  pure  magnesium  from  Israel 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  30,  2001,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register  Customs  shall 
continue  to  require  a  cash  depoMt  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  am.ount  by  whic  h  the  N'\' 
exceeds  the  EP  or  (^EP  as  indicated  in 
the  chart  below  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notu > 

The  weighted-average  (jumping 
margins  are  as  follows: 


1 
Wetghted-av- 

Exportermanufaclurer            erage  margin 

1     percentage 

Dead  Sea  Magnesium  

28  14 

All  Otliers                        

28  14 

In  accordance  with  section 
735(c)(5)(A),  we  have  based  the  "all 
others  "  rate  on  the  dumping  margin 
found  for  the  sole  producer/exporter 
investigated  in  this  proceeding,  DSM, 

ITC  Notification 

In  act  ordance  with  set  tion  735(d)  of 
the  Act,  we  have  notifieii  the 


International  Trade  (     mmission  (  ITC  ") 
of  our  dpterniination  .\s  our  final 
determmatii  n  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  US. 
industry  If  the  ITC  determines  that 
material  injury,  or  threat  of  matenal 
iiiiur\  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
anlKiuiiiping  duty  order. 

Th  -  i>  lerinination  is  issued  and 
puiiisiit  li  111  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  14,  2001, 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

,^ppendix 

Lj>(  uj  Comments  and  Issues  in  the  Decision 
Memorandum 

I,  Issues  Related  to  DSM's  Sales 
Comment  1:  Sales  of  "Off  Specification" 

Magnesium 

II,  Issues  Related  to  DSM's  Cost  of 

Production/Cxjnslructed  Value 
Comment  2:  Treatment  of  Chlorine  and 

Sylvanite  as  Byproducts 
Comment  3:  Identification  of  "Split-off 

Point  in  the  Production  of  Joint  Products 
Comment  4:  Cost  Allocation  Methodology 
Comment  5:  Allocation  of  Production  Costs 

to  Pure  and  .Mloy  Magnesium 
C^omment  6:  Calculation  of  Byproduct 

Offset 
Comment  7:  Adjustment  of  Electricity 

Casts  for  Affiliated  Party  Transactions 
Comment  8;  Calculation  of  Profit  for 

Constructed  Value 

III,  Issues  Related  to  Petitioners'  Standing 

and  Scope 
Comment  9:  Reconsideration  of  Industr> 

Standing 
Comment  10:  Scope 

(PR  Doc  01-242.11  Filed  9-26-01;  8:45  am) 

BILLING  CODE    3f'&  OS   (= 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-508-eiO] 

Final  Affirmative  Countervailing  Duty 
Determination:  Pure  Magnesium  From 
Israel 

AGENCY:  import  Administration. 
hitiriiational  Trade  Administration. 


.)>  (i.irtment  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
determination  in  a  countervailing  duty 
investigation. 

SUMMARY:  The  Department  of  Commerce 
the  Department)  has  made  a  final 
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determination  that  countervailable 
subsidies  are  being  provided  to 
producers  and  exporters  of  pure 
magnesium  from  Israel.  For  information 
on  the  estimated  countervailing  duty 
rates,  please  see  the    Suspension  of 
Liquidation"  section  of  this  notice 
EFFECTIVE  DATE:  September  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Annika  O'Hara  or  Melanie  Brown. 
Office  of  .\D/CVD  Enforcement  1, 
Import  Administration,  L;.S,  Department 
of  Commerce.  Room  3096.  14th  Street 
and  Constitution  Avenue,  N"VV., 
Washington,  DC  20230:  telephone  (202) 
482-3798  or  482-1987,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  mdicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  laruary  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (UR.\A)   In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (April  2000).        , 

Petitioners 

The  petitioners  in  this  investigation 
are  the  Magnesium  Corporation  of 
America  (Magcorp),  the  United  Steel 
Workers  of  America  (USWA),  USWA 
Local  8319.  and  Concerned  Employees 
of  Northwest  .Mloys.  Inc  (coUectivelv, 
petitioners) 

Case  History  I 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  l^ee  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Pure  Magnesium  from 
Israel.  66  FR  11144  (February  22.  2001) 
(Preliminary  Detennination)).  the 
following  events  have  occurred 

On  March  13.  2001.  we  aligned  the 
countervailing  duty  investigation  of 
pure  magnesium  from  Israel  with  the 
companion  antidumping  duty 
investigation  at  the  request  of  the 
petitioners,  in  accordance  with  section 
705(a)(1)  of  the  Act, 'See  Notice  of 
Postponement  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  Pure  Magnesium  From 
Israel,  the  Russian  Federation,  and  thf^ 
People's  Republic  of  China  and 
Alignment  of  Final  Counten'oiling  Dufv 
Determination  With  Final  Antidumping 
Duty  Determinations  Pure  Magnesium 
From  Israel.  66  FR  14546  (March  13, 
2001). 

We  conducted  verification  of  the 
questionnaire  responses  submitted  by 
the  only  responding  company  in  this 


investiuation.  Dead  ,Sea  Magnesium  Ltd. 
IDSM)  from  May  6-8,  2001 

On  Mav  14,  2001,  based  on  a  request 
from  DSM  'which  is  also  the  respondent 
in  the  (ompanion  antidumping  duty 
investigation),  we  postponed  the  final 
antidumping  determination  until 
September  12,  2001.  Because  of  the 
alignment  of  the  countervailing  duty 
investigation  with  the  antidumping  duty 
investigation,  the  final  determination  in 
the  countervailing  dutv  investigation 
was  also  postponed  until  September  12, 
2001.  See  Sotice  of  Postponement  of 
Final  Antidumping  Determination  and 
Extension  ^f  Provisional  Measures  and 
Postponement  of  Final  Countervailing 
Dutv  Determination:  Pure  Magnesium 
From  Israel:  and  Sotice  of 
Postponement  of  Final  Antidumping 
Determination  Pure  Magnesium  From 
the  Russian  Federation.  66  FR  24324 
(Mav  14,  2001) 

On  lune  21  and  22,  2001,  we  received 
case  briefs  from  DSM.  the  petitioners, 
and  Rossborough  .Manufacturing  Co 
L.P.  (Rossborough).  an  interested  party 
in  this  investigation  Rebuttal  briefs 
were  filed  bv  DSM  and  the  petitioners 
on  June  28  and  29,  2001.  No  Rearing 
was  held  be<;ause  the  parties  withdrew 
their  earlier  requests  for  a  hearing. 

Although  the  deadline  for  this 
determination  was  originally  September 
12,  2001,  in  light  of  the  events  of 
September  1 1 .  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  bv  two  days 

Scope  of  Investigation 

The  scope  of  this  investigation 
includes  imports  of  pure  magnesium 
products,  regardless  of  chemistry,  form, 
or  size,  including,  without  limitation, 
ingots,  raspings,  granules,  turnings, 
chips,  powder,  and  briquettes. 

Pure  magnesium  includes:  (1) 
Products  that  contain  at  least  99.95 
percent  pnmarv  magnesium,  by  weight 
(generally  referred  to  as  "ultra-pure" 
magnesium).  (21  products  that  contain 
less  than  99  95  percent  but  not  less  than 
99.8  percent  primary  magnesium,  by 
weight  (generally  referred  to  as  "pure" 
magnesium);  (3)  chemical  combinations 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight,  that  do  not  conform 
to  an  "ASTM  Specification  for 
Magnesium  Allov  '  '  (generally  referred 
to  as  "off-specification  pure" 


'  The  meaning  of  Ihis  terra  is  the  same  as  that 
used  bv  thf  ^merlcan  Society  for  Testing  and 
.Matenal.s  in  its  Annual  Book  of  Af^TM  Standards 
Volume  01  02  Aluminum  and  Magnesium  Alloys 


magnesium);  and  (4)  physical  mixtures 
of  pure  magnesium  and  other  material(s) 
in  which  the  pure  magnesium  content  is 
50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight.  Excluded  from  this 
order  are  mixtures  containing  90 
percent  or  less  pure  magnesium  by 
weight  and  one  or  more  of  certain  non- 
magnesium  granular  materials  to  make 
magnesium-based  reagent  mixtures.  The 
non-magnesium  granular  materials 
which  the  Department  is  av\'are  are  used 
to  make  such  excluded  reagents  are: 
lime,  calcium  metal,  calcium  silicon, 
calcium  carbide,  calcium  carbonate, 
carbon,  slag  coagulants,  fluorspar, 
nephaline  syenite,  feldspar,  aluminum, 
alumina  (A1;0^),  calcium  aluminate, 
soda  ash,  hydrocarbons,  graphite,  coke, 
silicon,  rare  earth  metals/mischmetal. 
cryolite,  silica/fly  ash,  magnesium 
oxide,  periclase,  ferroalloys,  dolomitic 
lime,  and  colemanite.  A  party  importing 
a  magnesium-based  reagent  which 
includes  one  or  more  materials  not  on 
this  list  is  required  to  seek  a  scope 
clarification  from  the  Department  before 
such  a  mixture  may  be  imported  free  of 
countervailing  duties. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under  items 
8104.11.00,  8104.19.00,  and  8104.30.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

For  a  full  discussion  of  scope 
comments  and  determinations,  see  the 
accompanying  September  14,  2001 
memorandum  from  Richard  W. 
Moreland,  Deputy  Assistant  Secretary 
for  Import  Adininistration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  entitled  "Issues  and 
Decision  Memorandiun  for  the  Final 
Determination  in  the  Countervailing 
Duty  Investigation  of  Pure  Magnesium 
from  Israel  ("Decision  Memorandum"), 
Comments  9  and  10. 

Injury  Test 

Because  Israel  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (FTC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Israel 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  December 
13,  2000.  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured  by  reason  of  imports 
from  Israel  of  the  subject  merchandise 
[see  Pure  Magnesium  from  China,  Israel. 
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and  Russia:  Determinations.  65  FR 
77910). 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1999. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Decision  Memorandum,  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum^  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http// 
ia.ita.doc.gov/fm/  under  the  heading 
"Israel."  The  paper  copy  and  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(l){B)(i)  of  the  Act,  we  have 
calculated  an  individual  rate  for  DSM 
Because  DSM  is  the  only  respondent  in 
this  case,  its  rate  serves  as  the  all-others 
rate.  We  determine  that  the  total 
estimated  net  subsidy  rate  is  16.52 
percent  ad  valorem  for  DSM  and  for  all 
other  producers  and  exporters  of  the 
subject  merchandise. 

In  accordance  with  our  Preliminan' 
Determination,  we  instructed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  pure  magnesium  from 
Israel,  which  were  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  February  14. 
2001,  the  date  of  the  publication  of  our 
Preliminary  Determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
Customs  to  discontinue  the  suspension 
of  liquidation  for  merchandise  entered 
on  or  after  June  22,  2001.  but  to 
continue  the  suspension  of  liquidation 
of  entries  made  between  February  14. 
2001  and  June  21,  2001. 

We  will  issue  a  countervailing  dutv 
order  and  reinstate  the  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  if  the  rrC  issues  a  final  affirmative 
injury  determination  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injury,  or 


threat  of  material  injury,  does  not  exist 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  nnn- 
privileged  and  non-proprietar\ 
information  related  to  this  investigdtinn 
We  will  allow  the  ITC  access  to  ali 
privileged  and  business  proprietary 
information  in  our  files.  pro\  ided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  (APO),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  .administration 

Return  or  Destruction  of  Proprietarv 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injurv  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APC3  of  their 
responsibility  concerning  the 
destruction  of  proprietar%  inforindtmn 
disclosed  under  APO  in  accordani  e 
with  19  CFR  351.305(a)(3)   Failure  to 
comply  is  a  violation  of  the  .\P(  J 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated,  .September  14   2001 
Faryar  Shirzad. 

Assistant  Scrretan  for  Import 

.■\dmmistration. 

Appendix 

List  of  Commpnts  and  Issues  in  the  Decision 
Memorandum 

C'omment  1    The  Department  failed  to  take 

into  ac(  ouni  the  effects  of  the  privatization 

ot  ICL 
Comment  2  The  Department  should  change 

the  AUL  used  to  allocate  non-recurring 

subsidies  over  time 
Comment  3:  The  infrastructure  grant  is  not 

countervailable 
Comment  4  The  Department  should  treat 

DS.M  s  ECIL  grant  as  multiple  grants. 
Comment  5:  The  Department  should  use 

un(;reditworth\  liisi  ount  rates  to  allocate 

benefits. 
Comment  6:  Use  of  variable  discount  rates. 
Comment  7  The  Department  should  correct 

DSWs  1993  interest  rate 
C^omment  8  The  Department  should  change 

Its  I  ak  uiaiion  uf  thn  benefits  conveyed  by 

theEIRDgranf- 
(jomment  9  Reconsideration  of  industry' 

standmg 
C'omment  10:  Scope 

(FR  Dot    01-242:12  Filnd  9-2b-01.  8.45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID  091801B1 

Endangered  Species:  Permits 

AGENCY:  .Ndiiuiial  Marine  risheries 
Servic  p  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACUON:  Receipt  of  request  to  modify 
research  permit  1245  and  1324. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  rece;\>":i  i  request  to  modify  permit 
(1245)  fr-ui  .M:   j.  David  Whitaker,  of 
South  Carolina  Department  of  Natural 
Resources  (SCDNR)  and  a  request  to 
modif\'  permit  (1324)  from  Dr  Nancy 
Thompson,  of  the  NMFS-Southeast 
Fisheries  Science  Center. 
DATES:  (kimments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  October 
29,  2001. 

ADDRESSES:  Written  comments  on  any  of 
thf  new  ,ip plications  or  modification 
rt'ljue•^!'^  should  be  sent  to  the 
ipprnf  ridtf  office  as  indicated  below 
I  "niMiHiit-  may  also  be  sent  via  fax  to 
ttie  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet  The  applications  and 
related  documents  are  available  for 
review  in  the  indu.ated  office,  by 
appointment 

Endangered  Spei.ies  Division.  F/PR3, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910  (phone:301-713-1401.  fax: 
301-713-0376) 

FOR  FURTHER  INFORMATION  CONTACT 
Tern  lordan.  .Silver  Spring,  MD  (phone: 
301-713-1401,  fax:  301-713-0376,  e- 
mail:  Terri.Iordan@noaa.gov). 

SUPPLEMENTARY  INFORMATtON: 

.Authority 

IssuaiH  e  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  {16 
use  1531-1543)  (ESA),  is  based  on  a 
find  1  Hi;  th.it  such  permits/modifications: 
(1)  die  ipi  lied  for  in  good  faith;  (2) 
wouni  1)   t  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
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policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancennent  permits  are  issued  under 
Section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFT^  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applif  ant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice:  i 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  [Chelonia  mydas) 

Endangered  Hawksbill  turtle 
lEretmochelys  imbncata] 

Endangered  Kemp  s  ndley  turtle 
[Lepidochelys  kempii] 

Endangered  Leatherback  turtle 
[Dermochelys  conacea] 

Threatened  Loggerhead  turtle  (Caretta 
caretta] 

Modification  Requests  Received 

Permit  1245 

The  applicant  requests  a  modification 
to  Permit  1245  Permit  1245  authorizes 
the  take,  via  capture,  handling,  tagging, 
sampling,  and  release  of  250  loggerhead. 
50  Kemp's  ridley.  10  green,  one 
leatherback,  and  5  hawksbill  turtles. 
Modification  i3  would  extend  the 
expiration  date  to  October  31.  2004 
without  an  increase  in  the  authorized 
annual  take. 

The  goal  of  the  research  is  to  establish 
a  scientifically-valid  indices  of 
abundance  for  the  northern  sub- 
population  of  the  threatened  loggerhead 
turtle  and  the  endangered  Kemp's 
ridley,  green  and  leatherback  sea  turtles 
which  occur  in  the  Atlantic  Ocean  off 
the  southeastern  United  States.  This 
study  is  intended  to  capture  juveniles 
and  adults,  thereby  providing  a  more 
comprehensive  assessment  of  total 
population  abundance  and  an 
assessment  of  the  health  of  individual 
animals. 


Permit  1324 

The  applicant  requests  a  modification 
to  Permit  1324   Permit  1324  authorizes 
the  take  nf  thrf.itfned  and  endangered 
species  of  sea  turtles  in  the  northeast 
distant  statistical  sampling  area  (NTID) 
for  the  I'  S  longline  fisher\'.  The 
purpose  of  the  research  is  to  develop 
and  test  methods  to  reduce  bycatch  of 
research  that  occ:iirs  incidental  to 
commercial   pelagic  longline  fishing. 
The  researchers  propose  to  work 
cooperatively  with  0  S.  pelagic  longline 
fishermen  in  the  NED  area  to  conduct 
this  fishery-dependent  testing.  The 
fishery  dependent  use  of  commercial 
fishing  boats  for  this  research  is 
necessary  because  (1 )  a  large  level  of 
fishing  effort  is  necessary  for  the 
statistical  power  to  complete  this  testing 
and  fishery  independent  work  would  be 
cost-prohibitive  and  (2)  testing  should 
be  conducted  ahcjard  a  mix  of 
representative  platforms  so  that  the 
testing  results  are  clearly  applicable  to 
the  fleets  that  would  ultimately  adopt 
bycatch  reduction  measures  through 
this  research 

Modification  #1  would  increase  the 
authorized  lethal  take  of  leatherback 
turtle  from  one  to  two  over  the  life  of 
the  permit  and  to  increase  the 
authonzed  lethal  take  of  green, 
hawksbill.  and  Kemp's  ridley  turtles,  in 
combination,  from  one  to  two.  The 
permit  holder  has  requested  this 
modification  to  prevent  the  introduction 
of  confounding  of  year  and  season 
effects  that  could  result  in  a  shutdown 
due  to  meeting  lethal  take  limits 
authorized  in  the  original  permit. 

Dated;  September  20,  2001. 
Phil  Williams. 

.^Lting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc.  01-24222  Filed  9-26-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092101A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Issuance  of  modification  #1  to 

permit  1260. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 


species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  issued  modification  #1  to  permit 
1260  to  Dr.  Joseph  Powers,  of  the  NMFS 
-  Southeast  Regional  Office  (SERO) 
(1260) 

ADDRESSES:  The  permit,  application  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Endangered  Species  Division,  F/PR3, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910  {phone:301-713-1401,  fax: 
301-713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Silver  Spring,  MD  (phone: 
301-713-1401,  fax:  301-713-0376.  e- 
mail:  Terri.Jordan@noaa.gov) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  apphed  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
Section  10  (a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  (Chelonia  mydas] 

Endangered  Hawksbill  turtle 
{Eretmochelys  imbncata) 

Endangered  Kemp's  ridley  turtle 
[Lepidochelys  kempii) 
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Endangered  Leatherback  turtle 
[Dermochelys  coriacea] 

Threatened  Loggerhead  turtle  [Caretta 
caretta) 

Threatened  and  endangered  Olive 
ridley  turtle  [Lepidochelys  olivacea) 

Permits  and  Modified  Permits  Issued 

Permit  ^1260 

Notice  was  published  on  (65  FR 
52988)  that  Dr.  Joseph  Powers,  of  SERO 
applied  for  a  scientific  research  permit 
(1260).  Permit  #1260  was  issued  on  lune 
18.  2001.  The  original  permit 
application  underwent  a  30-day  public 
comment  period  following  notification 
of  receipt  in  the  Federal  Register  The 
applicant  addressed  all  comments 
submitted  on  this  application.  The 
modification  did  not  under  go  public 
review  because  the  activities  being 
authorized  under  the  modification  were 
previously  reviewed  under  the  original 
application  or  are  not  different  in  scope 
or  magnitude  than  those  reviewed  in  the 
original  application.  The  requestor 
currently  holds  a  permit  authorizing  the 
take  of  listed  sea  turtles  in  the  coastal 
waters  of  the  Atlantic  Ocean  and  Gulf  of 
Mexico.  The  research  conducted  in 
these  areas  support  the  National  Marine 
Fisheries  Service  sea  turtle  recovery 
program.  Research  activities  include: 
directed  in-water  research,  aerial 
surveys,  resource  surveys,  and  fishen,' 
technology  testing  and  implementation. 
Leatherback.  loggerhead,  green, 
hawksbill  and  Kemp's  ridley  sea  turtles 
are  the  focus  of  the  recover.'  efforts  in 
the  southeast  region.  For  modification 
#1.  the  applicant  has  requested  take  in 
the  Albermarle-Pamlico  Sound  Complex 
in  North  Carolina,  coverage  of  turtle 
research  by  observers  covering  oil  ng 
removal  activities  in  the  Gulf  of  Mexico, 
addition  of  turtle  species  to  the  Longline 
gear  modification  experiments  and 
extension  of  the  permit  expiration  date. 
The  permit  holder  has  also  requested 
that  the  permit  expiration  date  be 
extended  to  June  30,  2006  Modification 
#1  to  Permit  1260  was  issued  on 
September  18.  2001,  authorizing  take  of 
listed  endangered  and  threatened  sea 
turtles.  Permit  1260  expires  June  30. 
2006. 

Dated;  September  20.  2001. 
Phil  Williams, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources.  S'ational 
Marine  Fisheries  Service. 
|FR  Doc,  01-24224  Filed  9-26-01;  8:4.t  am! 
BILLING  CODE  3510-22-S 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  membership  of  NOAA 
Performance  Review  Board 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4).  NOAA  announces  the 
appointment  of  four  additional  members 
to  serve  on  the  NOAA  Performance 
Review  Board  (PRB)  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senujr 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees,  and 
SES  recertification.  The  appoint  of 
members  to  the  NOAA  PRB  will  be  for 
a  period  of  24  months 
DATES:  The  effective  date  of  service  of 
the  four  additional  appointees  to  the 
NOAA  Performance  Review  Board  is 
September  14.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M   Belt.  Executive  Resources 
Program  Manager.  Human  Resources 
Management  Office.  Office  of  Finance 
and  Administration.  NOAA.  1305  East- 
West  Highway,  Silver  Sprint;  .Marvland 
20910.  (301)  713-05320  (ext    204]. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
additional  members  of  the  NO.A.^  PRB 
is  set  forth  below: 
Jordan  P  St   John,  Director,  Offic  e  of 

Public  and  Constituent  Affairs,  office 

of  Public  and  Constituent  Affairs, 

NOA.^ 
Mary  Beth  S,  Nethercutt.  Director, 

Office  of  legislative  Affairs  Office  nf 

legislative  Affairs.  NOAA 
K.  David  Holmes.  Jr  .  Deputy  Assistant 

Secretary  and  Director  for  Seturitv, 

Office  of  the  Secretary.  Department  of 

Commerce 
Anthony  A,  Fleming.  Director  for 

Administrative  Servit  es.  Offn  e  of  tht- 

Secretary'.  Department  of  Commerce 

Dated:  September  17,  2001, 
Scolt  B.  Gudes, 
Acting  I'nder  Secretary/ Administrator  and 

Deputy  I  'nder  Secretan'. 

(FR  Doc    01-241.5,T  Filed  9-26-01:  8:45  am] 

BILUNG  CODE  aSIO-lJ-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  Intent  To  Renew 
Collection  3038-0012.  Futures  Volume 
Open  Interest,  Price,  Deliveries  and 
Exchange  of  Futures  for  Physicals 

AGENCY:  Commodity  Futures  Trading 

Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commodity  Futxires 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  thp  Paperwork  Reduction  Act  of 
1995  (PR.\!.  44  use.  3501  et  seq.. 
Federal  agencip--  arc  rt-irnred  to  publish 
notice  in  the  Federal  Register 
concerning  each  j  r   ;    '^ed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice  This  notice  solicits  comments  on 
futures  volume,  open  interest,  price, 
deliveries,  and  exchange  of  futures  for 
physicals. 

DATES:  Comments  must  be  submitted  on 
or  b*  fore  November  26,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Gary'  J  Martinaitis,  Division  of 
Economic  Analysis.  U.S.  Commodity- 
Futures  Trading  Commission,  1155  21st 
Street   \\V    W  ..-hington   DC  20581. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
I   Martinaiti-   ;.!).    4  :  ^-5209.  FAX: 
(202)  418-5527;  email: 
gmartinaitis®rftr  gov 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA.  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  of  sponsor 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party 
Section  3506(c)(2)(A)  of  the  PRA,  44 
U.S.C.  3506(c)(2)(A).  requires  Federal 
.^genries  tn  prnvidn  3  fiO-day  notice  in 
th<'  Federal  Register  i    nceming  each 
profniscii  (  ollection  of  end  information. 
includmt;  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 
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•  Whether  the  proposed  collection  of 
information  is  necessdry  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracv  "i  the  (.Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  th*^-  methodolog\  and 
assumptions  used. 

•  VVavs  to  enhance  the  quality. 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 


•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic. 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology:  f.g..  permitting 
electronic  submission  of  responses 

Futures  Volume,  Open  Interest,  Price. 
Deliveries  and  Exchange  of  Futures  for 
Physicals,  OMB  control  number  3038- 
001 2 — Extension 

Commission  Regulation  16  01 
requires  the  U.S.  futures  exchanges  to 

Estimated  Annual  Reporting  Burden 


publish  daily  information  on  the  items 
listed  in  the  title  of  the  collection.  The 
information  required  by  this  rule  is  in 
the  public  interest  and  is  necessary'  for 
market  surveillance.  This  rule  is 
promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  Sections  5  and  5a  of  the 
Commodity  E.xchange  Act.  7  US.C  7 
and  7a  (2000). 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


17  CFR 
section 


Annual  numtDer 
of  respondents 


Frequency  of  response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


1601 


12 


On  occasion 


2,640 


05 


1.320 


Dated   S-iHember  20.  2001. 
lean  \.  Webb, 

Secrftnn-  of  the  Commission. 
FR  Dn(    01-J4166  Filed  9-26-01;  8:45  am) 

BILUNG  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION  I 

Notice  of  Statement  of  Commission 
Policy  Regarding  Temporary  Relief 
From  Certain  Provisions  of  the 
Commission's  Regulations 

AGENCY:  Commndit\  Futur^>■^  Trading 

Commission, 

action:  Statement  of  pohcy. 


SUMMARY;  In  light  of  disruptions  to  the 
financial  markets  caused  by  the  terrorist 
attacks  of  September  11 .  200 1 .  the 
(Commission,  as  a  matter  of  regulatory' 
policy,  has  determined  not  to  require 
compliance  with  certain  (Commission 
regulations  to  the  extent  set  forth  below. 
EFFECTIVE  DATE:  September  11.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Smith.  Special  Coun.s^'l  i 202-4  18-5495. 
tsmith&cftrgovj.  or  Robert  Wasserman. 
.\ssociate  Director  (202-418-5092. 
nvassprmanQ^cftc^ovi.  Division  of 
Trading  and  Market>,  Commndit\' 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street,  NW., 
Washington.  DC  20581 
SUPPLEMENTARY  INFORMATION:  In  light  of 
disruptions  to  the  financial  markets 
caused  b\  the  terrorist  attacks  of 
September  1 1 ,  2001    the  (Ctjmmission.  as 
a  matter  of  regulatory'  policy,  has 
determined  not  to  require  compliance 
with  certain  CCfjmmission  regulations  to 
the  extent  set  forth  below  The 
Commission  rec:ognizes  that  ther*'  mav 
be  registrants  whose  individual 


circumstances  warrant  relief  beyond 
that  provided  by  this  Statement  of 
Policy.  Such  registrants  are  encouraged 
to  contact  the  National  Futures 
Association,  their  Designated  Self- 
Regulatory  Organization,  or  Commission 
staff,  and  advise  them  of  the  particulars 
of  their  situation  and  of  the  relief 
needed. 

(1)  Futures  Commission  Merchants 
("FCMs")  and  Introducing  Brokers 
("IBs")  need  not  count  September  1 1 . 
12,  13,  and  14  as  business  davs  for  the 
purpose  of  calculating  the  filing 
deadlines  under  Commission  Rule  1,10 
for  forms  IFR-FCM  A.\D  IFR-IB 

(2)  FCMs  need  not  count  September 
11,  12,  13.  and  14  as  business  days  for 
purposes  of  the  calculations  under 
Commission  Rule  1.17 

(3)  Any  registrant  that  has  had  its 
physical  operations  disrupted  as  a  result 
of  the  attacks  of  September  1 1 .  2001 . 
and  therefore  is  unable  to  comply  with 
the  following  requirements  of  1.31 .  1.35, 
4.23,  and/or  4.33  relating  to  books  or 
records  created  on  or  before  September 
11.  2001,  shall  not  be  required; 

a.  To  keep  such  books  or  records 
readily  accessible,  as  required  by 
Commission  Rule  1.31(a).  during  the 
period  September  11.  2001  through 
October  11,2001 

b.  To  have  available  at  all  times,  or  to 
be  ready  at  all  times  to  provide,  during 
the  period  September  11.  2001  through 
October  11.  2001  the  facilities  and/or 
records  under  Rules  1.31(b)(2)(i), 
1.31(b)(2)(ii).and  1.31(bK3):or 

c.  To  provide  such  books  or  records 
promptly,  as  required  by  Commission 
Rule  1  35.  during  the  period  September 
11. 2001  through  October  11, 2001 

(4)  FCMs  and  IBs  that  have  had  their 
physical  operations  disrupted  as  a  result 

.of  the  attacks  of  September  11.  2001. 


and  therefore  are  unable  to  comply  with 
the  timestamping  requirements  of  Rule 
1.35(a-l)(l)  due  to  their  inability  to 
access  timestamping  devices  shall  not 
be  required  to  comply  with  those 
requirements  between  September  11. 
2001  and  September  21.  2001.  In  that 
event,  any  such  FCM  or  IB  shall  use 
reasonable  alternative  methods  to 
document  the  time  sequence  of  orders 

(5)  Any  FCM  that  has  had  its  physical 
operations  disrupted  as  a  result  of  the 
attacks  of  September  11.  2001.  and 
therefore  was  unable  to  comply  with  the 
requirements  of  Commission  Rules  1.32 
or  30.7(fl  on  September  11.  12,  13,  and/ 
or  14  shall  not  be  required  to  comply 
with  those  requirements. 

(6)  Any  FCM  that  has  had  its  physical 
operations  disrupted  as  a  result  of  the 
attacks  of  September  1 1 .  2001 .  and 
therefore  is  unable  to  complete  the 
computations  required  under 
Commission  Rules  1.32  and  30.7(11  by 
the  noon  deadline  set  forth  in  the 
applicable  rule,  shall  be  permitted  to 
extend  that  deadline  to  the  close  of 
business  of  the  applicable  day  during 
the  period  from  September  17.  2001 
through  October  11,  2001. 

(7)  Any  FCM  that  has  had  its  physical 
operations  disrupted  as  a  result  of  the 
attacks  of  September  1 1 ,  2001 .  and 
therefore  was  unable  to  comply  with  the 
requirements  of  Commission  Rules 
1.33(b)  or  1.46(a)  need  not  count 
September  11,  12,  13,  and  14  as 
business  or  calendar  days  for  the 
purpose  of  such  ndes. 

(8)  Any  FCM  or  IB  that  has  had  its 
physical  operations  disrupted  as  a  result 
of  the  attacks  of  September  1 1 ,  2001 , 
and  therefore  is  unable  to  comply  with 
the  requirement  of  Commission  Rule 

1  65(g}  need  not  count  September  11. 


li 
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12.  13,  and  14  as  business  or  calendar 
days  for  the  purpose  of  such  rule. 

(9)  Any  Commodity  Pool  Operator 
that  has  had  its  physical  operations 
disrupted  as  a  result  of  the  attacks  of 
September  11,  2001.  and  therefore  was 
unable  to  comply  with  the  requirements 
of  Commission  Rule  4.22(a)  or  the 
mtroducton,-  paragraph  of  Rule  4  2,1 
need  not  count  September  11.  12.  13. 
and  14  as  calendar  or  business  davs  for 
the  purposes  of  the  filing  or  inspection 
provisions  of  such  rules. 

(10)  Registrants  that  file  paper  copies 
of  reports  with  the  New  York  Regional 
office  should  submit  the  reports  to  the 
Chicago  Regional  Office  at  the  following 
address:  Commodity  Futures  Trading 
Commission.  300  South  Riverside  Plaza. 
Suite  1600  North.  Chicago.  IL  60606. 

The  Commission  encourages  Self- 
Regulator\-  Organizations  to  grant 


analogous  relief  from  provisions  of  their 
own  rules  as  neressarv  and  appropriate. 

Issued  i:>.  WasiiiDtti  ,r,    .'J  C,  on  September 
m.  2001  b\  the  Commission. 
Jean  A.  Webb, 

Sf'i  retan  of  the  Commission. 
!FRD(.(    (ii-:4ir,5  Filed  9-26-01;  8:45  am) 

BILLING  CODE  6351-01-M 


DEPARTME^4T  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  01-23] 

36(b)<1)  Arms  Sales  Notification 

AGENCY:  Defense  Set  unt\  ( ,■  h  .|i..rdtion 
.Agency,  Department  of  iJcfcn.^e. 
ACTION:  Notice. 


SUMMARY:  The  n>  !  ...riTient  of  Defense  is 
piihli'.hiim  :!ii'  ;,i;i'  i.i^Mf-ed  text  of  a 
-eition   ^hf):  ;    ,!r:;i-  -,i..  -  notification. 
This  IS  publisheii  to  fulhll  the 
requirements  of  section  155  of  Pub.  L. 
;(>4    It  4    -dted  luly  21,  1996 

FOR  FURTHER  INFORMATION  CONTAC     Ms. 
'    Mur  i    i)s(;A/COMPT/RM,(7G3)604- 

The  following  is  a  copy  of  a  letter  to 
•'i'   "-1  ■  iK' r  of  the  House  of 
Kepieseiitatives.  Transmittal  01-23  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  19,  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING   CODF    SOC'    O*    M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


5  September  2001 


In  reply  refer  to: 
1-01/007052 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  .\ct,  we  are  forwarding  herewith  Transmittal  No.  01-23,  concerning  the 

Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Malaysia  for  defense  articles  and  serv  ices  estimated  to  cost  $45  million.  Soon  after  this 

letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


^=La 


TOME  H  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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TransmitUi  No.  01-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(  1) 

of  the  Arms  Export  Control  Act 


(I)       Prospective  Purchaser:  Malaysia 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipmenf^  $19  million 

Other  $26  million 

TOTAL  $45  million 

(iii)        Description  and  Quantity  or  Ouantities  of  Articles  or  Servicer  under 

Consideration  for  Purchase;  Five  AN/ALQ-165(V)  Airborne  Self-prottction 
Jammers  (ASPJ),  pre-amplifiers,  filters,  racks,  update/development  of  electronic 
warfare  suite  software,  spare  and  repair  parts,  support  and  test  equipment, 
modification  kits,  operator  and  maintenance  training,  software/technical  support, 
publications  and  technical  data,  U.S.  Government  and  contractor  technical  and 
logistics  assistance  and  other  related  elements  of  logistics  and  program  support 

(iv)       Military  Department;  Navy  (LAN) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)        Sales  Commission.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid:  ^  ej>. 
Consistent  with  FAR  and  DEARS. 

(vii)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)        Date  Report  Delivered  to  Congress:  5  September  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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I  POLICY  JUSTinCATION 

Malaysia  -  Airborne  Self-Protection  Jammers 

The  Government  of  Malaysia  has  requested  a  possible  sale  of  five  AN/ALQ-165(V)  Airborne 
Self-protection  Jammers  (ASPJ),  pre-amplifiers,  filters,  racks,  update/development  of 
electronic  warfare  suite  software,  spare  and  repair  parts,  support  and  test  equipment, 
modification  kits,  operator  and  maintenance  training,  software/technical  support, 
publications  and  technical  data,  U.S.  Government  and  contractor  technical  and  logistics 
assistance  and  other  related  elements  of  logistics  and  program  support  The  estimated  cost  is 
$45  million.  | 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Southeast  Asia. 

Malaysia  plans  to  upgrade  their  electronic  warfare  capability  of  F-18D  aircraft  through 
replacement  of  their  old  equipment  that  has  little  or  no  capability  against  pulse  doppler  and 
continuous  wave  threats.  The  proposed  sale  of  the  ASPJ  will  allow  Malaysia  to  maintain  its 
defensive  capability  against  existing  threat  systems  in  the  area.  Malaysia  will  have  no 
difTiculty  absorbing  these  new  jammers  into  its  armed  forces. 

The  proF>osed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region.  . 

The  principal  contractors  will  be  Northrop-Grumman  in  Linthicum,  Maryland;  ITT  Avionics 
in  Clifton,  New  Jersey;  and  Boeing  Corporation  in  SL  Louis,  Missouri.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  23  U.S.  Government 
representatives  for  two-week  intervals  twice  annually  to  participate  in  training,  program 
management  and  technical  review.  There  will  be  up  to  15  contractor  representatives  in 
Malaysia  for  one  year  to  assist  in  the  production,  installation,  and  modification  of  the 
jammers. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


BILLING  C 
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Transmittal  No.  01-23 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36{b)i  1 ) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(vi)    Sensitivity  of  Technology: 

1.  The  AN/ALQ-165(V)  Airborne  Self-Protection  Jammer  i  APSJ  *  is  classifitd 
ConHdential.  The  ASPJ  is  an  automated  modular  reprogrammable  active  radar  frequency 
(RF)  deception  jammer  designed  to  contribute  to  the  electronic  self-protection  of  the  host 
tactical  aircraft  from  a  yariety  of  air-to-air  and  surface-to-air  RF  threats.  The  ASPJ  was 
designed  to  accomplish  threat  sorting,  threat  identiHcation,  and  Jamming  management  in  a 
dense  signal  environment  to  counter  multiple  threats.  The  modular  architecture  supportv 
internal  integration  with  other  avionics/weapons  systems  in  a  variety  of  aircraft.  The  Digital 
RF  Memory  (DRFM)  within  the  ASPJ  is  classified'CoBfidential.  The  DRFM  allows  the  ASP  J 
to  perform  countermeasures  techniques  again  pulse  doppler  and  continuous  >*ave  threats. 
The  Operational  Flight  Programs  and  User  Data  Files  used  in  the  ASPJ  are  classified  Secret 
These  software  programs  control  the  ASPJ  hardware,  allowing  it  to  generate  RF  signals 
designed  to  defeat  the  threats. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  s>  stem 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Malaysia  can  provide  substantiallv  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  I  .S.  (iovernment.   T  his 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  securitv  objecti\es 
outlined  in  the  Policy  Justification. 


BILLING  CODE  5001-Oft-C 


49362 


Federal  Register    Vol    66,  No,   188 /Thursday.  September  27.  2001 /Notices 


DEPARTMENT  OF  DEFENSE 
Otflce  of  the  Secretary 

[Transmrttal  No.  01-24] 

36(bK1)  Arms  Seles  Notification 

agency:  Defense  Security  Cooperation 
Agency,  Department  of  Defense, 
action:  Notice 


summary:  The  Department  of  Defense  is 

publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  IS  published  to  fulfill  the 
requirpments  of  section  155  of  Pub.  L, 

llU-ib4  dat^'u  luiv  21,  1996 

FOR  FURTH€R  (NfORMATlON  CONTACT:  Ms 

;   Hurd   DSf  A  COMPT  RM,  (703)  604- 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  01-24  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  19.  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILLmC  COOe  S001-08-M 


Federal  Register /Vol.  66.  No.  188/Thursday,  September  27.  2001    Notices 


49:i6;i 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


5  September  2(M)1 


In  repiv  refer  l(»: 
1-01/007283 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515^501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(  1 )  of  the  Arrm  Kxpiirt 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  01-24,  conceminj;  the 

Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA )  to  Kuwait 

for  defense  articles  and  services  estimated  to  cost  $166  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerelv, 


dJ-Xfc 


Attachments 


TOME  H  WALTERS,  JR 

UEUTENANT  GENERAL,  USAF 

DIRECTOR 


Same  Itr  to:     House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conmiittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  01-24 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:   Kuwait 

(ii)        Totol  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$     0  million 
$166  million 
$166  million 


(iii)        Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  Contractor  maintenance  and  technical  services  in 
support  of  the  F/A-18  aircraft  to  include  Contractor  Engineering  Technical 
Services  (CETS),  Contractor  Maintenance  Support  (CMS),  technical  ground 
support  equipment,  spare  and  repair  parts,  publications  and  technical  data  and 
other  related  elements  of  logistics  support. 

(iv)        Military  Department:  Navy  (GFP) 

(v)        Prior  Related  Cases,  if  any: 

FMS  case  GEU  -  $97  million  -  12May96 
FMS  case  SAO  -  $1.6  billion  -  05 Jan89 

(vi)        Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vii)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(viii)        Date  Report  Delivered  to  Congress:  5  September  2001 


*  as  defined  in  Section  47(6}  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Kuwait  •  Technical/Logistics  Support  for  F/A-18  Aircraft 

The  Government  of  Kuwait  has  requested  a  proposed  continuation  sale  of  contractor 
maintenance  and  technical  services  in  support  of  the  F/A-18  aircraft  to  include  Contractor 
Engineering  Technical  Services  (GETS),  Contractor  Maintenance  Support  (CMS),  technical 
ground  support  equipment,  spare  and  repair  parts,  publications  and  technical  data  and  other 
related  elements  of  logistics  support  The  estimated  cost  is  $166  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  securitv  of  the  I  nited 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East. 

The  Government  of  Kuwait  needs  the  contractor  technical,  maintenance,  and  logistical 
services  to  maintain  the  operational  capabilities  of  the  aircraft,  previously  procured  from  the 
United  States.  These  contractor  services  will  provide  for  a  continuation  of  the  required 
logistics  support  through  CY  2008. 

The  contractor  maintenance  and  training  technical  services  will  not  alter  the  basic  miliiar) 
balance  in  the  region. 

The  principal  contractors  participating  in  this  proposed  sale  are  the  DYNCORP  of  Fort 
Worth,  Texas;  The  Boeing  Company  of  St.  Louis,  Missouri;  and  Kay  and  Associates. 
Incorporated  of  Arlington  Heights,  Illinois.  There  are  no  offset  agreements  proposed  in 
connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  50  contractor 
representatives  in  Kuwait  to  maintain  continuity  in  the  program  support  thrt>ugh  C\  2(K)H. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale 


;FR  Do(    01-24124  FiU'd  ct-ZB-Ol    8  4S  am! 
BtLUNG  COOe  S001-0»-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary  ' 

[Transmittal  No.  01-25] 

36<bK1)  Arms  Sales  Notification 

agency:  D^^ftTi^f'  S"(  urit\  (..i  ip.>rdtion, 
Agencv.  Df>partm^nf   if  Ut-'t^T.^" 
action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification 
This  is  published  to  fulfill  the 
requirements  of  section  155  ul  Pub  L 
104-164  dated  July  21,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  M'; 
).  Hard,  DbUA/LUMPI  KM  '()  fi  h()4- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  01-25  with 
attached  transmittal,  policv  justification, 
and  Sensitivity  of  Technology. 

D,.iteii    .SeptembtT  \<i.  2{K)\. 

Patricia  L.  Toppings. 

Alternate  OSf)  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  5001 -0»-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON   DC  20301  280C 


Septembi^r  :Of»I 


In  repl>  rift  r  to 
1-01/1)07605 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(  1 1  of  tht  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  01-25.  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  .Acceptance  (I  OA  >  to  the 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  for  defense 

articles  and  services  estimated  to  cost  $18  million.  Soon  after  this  letter  is  delivered  to 

your  office,  we  plan  to  notify  the  news  media. 


Attachments 


TOME  H  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Same  Itr  to:    House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  01-25 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States  pursuant  to  P.L.  96-8 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  $14  million 

Other  $  4  million 

TOTAL  $18  million 

(iii)        Description  and  Quantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  Forty  AGM-65G  Maverick  missiles,  48  LAU-117 
launchers,  10  training  missiles,  containers,  adapters,  spare  and  repair  parts, 
support  and  test  equipment,  software  support,  maintenance  and  pilot  training, 
publications  and  technical  documents,  U.S.  Government  and  contractor  technical 
assistance,  and  other  related  elements  of  logistics  support 

(Iv)        Military  Department:  Air  Force  (YPG) 

(v)        Prior  Related  Cases,  if  any:  FMS  case  YAD  -  $34  million  -  26Aug79 

(vi)        Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  A2reed  to  be  Paid:  none 

(vii)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)        Date  Report  Delivered  to  Congress:  5  September  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


Federal  Register/ Vol.  66,  \o.  188 /Thursday.  Spptpirit)er 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  tnited  States  •  AGM-65(; 
Maverick  Missiles 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  I  nited  States  has  requested  a 
possible  sale  of  40  AGM-65G  Maverick  missiles,  48  LAl'-l  17  launchers,  10  training  missiles. 
containers,  adapters,  spare  and  repair  parts,  support  and  test  equipment,  softnare  support. 
maintenance  and  pilot  training,  publications  and  technical  documents.  U.S.  Government  and 
contractor  technical  assistance,  and  other  related  elements  of  logistics  support.  The  estimated 
cost  is  $18  million. 


This  sale  is  consistent  with  United  States  law  and  policy  as  expre.ssed  in  Public  Law  96-S. 

These  missiles  will  allow  the  recipient's  F-16  aircraft  to  protect  and  defend  its  territory 
against  amphibious  assault.  The  AGM-65G's  increased  range  relative  to  the  A(>.M-65B  nill 
increase  aircraft  survivability.  The  recipient,  which  already  has  AGM-65B  missiles  in  its 
inventory,  will  have  no  difficulty  absorbing  these  additional  missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  m 
the  region. 

The  principal  contractor  will  be  Raytheon  Missile  Systems  Corporation  of  Tucson.  Arizona. 
There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  U.S.  (iovernment  and 
contractor  representatives  for  periodic  intervals  to  assist  in  the  training,  operation,  and 
maintenance  of  the  missiles. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale 
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Transmittal  No.  01-25 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 

of  the  Arms  Export  Control  Act 

Annex 

Item  N«.  vi 


(vi)    Sensitivity  of  Technoloev: 

1.  The  AGM-65G  Maverick  air-to-ground  missile  has  an  overall  classification  of 
Secret  The  Secret  aspects  of  the  Maverick  system  are  tactics,  information  revealing  its 
vulnerability  te  countermeasures,  and  counter-countermeasures. 

2.  Manuals  and  technical  documents  which  are  necessary  for  operational  use  and 
organizational  maintenance  have  portions  that  are  classified  Confidential.  Performance  and 
operating  logic  of  the  countermeasures  circuits  are  Secret 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the  same 
degree  of  protection  for  (b*  sensitive  technology  being  rel^^ased  as  the  VS.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


IFR  Doc   01-24125  Filpci  9-2*"^<!'    8:45  am] 
nujNG  CODE  5001 -oe-c 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Threat  Reduction  Agency 
(DTRA);  Membership  of  the  DTRA 
Performance  Review  Board  (PRB) 

AGENCY:  Defense  Threat  Reduction 
Agency.  Department  of  Defense 
ACTION:  Notice  of  PRB  membership. 

SUMMARY:  This  notice  announces  the 
appointment  of  DTRA's  PRB 
membership.  The  publication  of  the 
PRB  membership  is  required  bv  .5  U.S.C; 
4314  (c)(4).  the  PRB  shall  provide  fair 
and  impartial  review  of  Senior 
Executive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Director. 
Defense  Threat  Reduction  Agencv. 
EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DTR.A 
PRB  is  on  or  about  September  27.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tana  Farrell,  Workforce  Development 
Branch.  (703)  767-5759.  Defense  Threat 
Reduction  Agency.  8725  John  ]. 
Kingman  Road,  Stop  6201.  Ft.  Belvoir. 
Virginia  22060-6201. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U  S.C.  4314(c)(4).  the 
officials  appointed  to  ser\'e  as  members 
of  the  DTRA  PRB  are  set  forth  below. 
PRB  Chair:  Mr.  Robert  L.  Brittigan 
Member:  Mr.  M\Ton  K.  Kunka 
Member:  Mr  Michael  K.  Evenson 

The  following  DTR,\  officials  will 
serve  as  alternate  members  of  the  DTR.^ 
PRB.  as  appropriate.  Mr.  Douglas 
Englund,  Mr.  Joe  Golden.  Mr.  Richard 
Gullickson,  Dr.  Arthur  Hopkins.  Dr.  Don 
Linger.  Mr.  Vayl  Oxford.  Ms.  Joan  Ma 
Pierre.  Dr.  Michael  Shore,  Ms.  Ann 
Bridges  Steely.  Dr.  Leon  Wittwer. 

Dated:  September  19.  2001 
Patricia  L.  Toppings. 

Altprnate  OSD  Fedfral  Register,  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  01-24121  Filed  9-25-01;  H  45  ami 
BILUNG  CODE  S001-0S-M 


DEPARTMENT  OF  EDUCATION 

[CFDANo.84,-|70A] 

Office  of  Postsecondary  Education: 
Jacob  K.  Javits  Fellowship  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  The  purpose  of 
the  Jacob  K.  Javits  Fellowship  (JKJ) 
Program  is  to  award  fellowships  to 
eligible  students  of  superior  ability, 
selected  on  the  basis  of  demonstrated 


achievement,  financial  need,  and 
exceptional  promise  tu  undcrtakf- 
graduate  study  leading  to  a  dottoral 
degree  or  a  Master  of  Fine  Arts  (MFA) 
at  accredited  institutions  of  higher 
education  in  selected  fields  of  thf  arts, 
humanities,  or  social  sciences  Th»^ 
selected  fields  in  the  arts  are  Ocdtive 
writing,  music:  performanc c  miisu 
theory,  music  composition,  rnu.'-u 
literature,  studio  arts  (including 
photography),  television,  film. 
cinematography,  theater  arts, 
playwriting.  screenwriting.  acting,  and 
dance.  The  selected  fields  in  the 
humanities  are:  art  history  (including 
architectural  history'),  archeologv.  area 
studies,  classics,  comparative  literaturp. 
English  language  and  literature,  folklore, 
folklife.  foreign  languages  and  literaturp. 
histoPt".  linguistics.  philosoph\ . 
religion,  speech,  rhetoric,  and  debate. 
The  selected  fields  in  the  social  sciences 
are:  anthropology,  communications  and 
media,  economics,  rthnic  and  cultural 
studies,  geographv .  political  science, 
psychology  but  not  clinical  psychology, 
public  policv  and  public  administration, 
sociology  but  not  ihe  masters  or  Ph  D 
in  social  work 

Eligible  Applicants:  Individuals,  whn 
at  the  time  of  applH;ation.  haw  not  vet 
completed  their  first  full  vear  of 
doctoral  or  MFA  stud\ :  or  will  be 
entering  graduate  school  in  academic 
year  2002-2003  are  eligible  to  applv  for 
a  Javits  Fellowship  .^pplK.ants  must 
also  qualify  to  receive  Federal  student 
financial  assistance  pursuant  to  sectmn 
484  of  the  Higher  Education  .^ct,  as 
amended,  and  plan  to  attend  an 
accredited  U.S.  institutions  of  higher 
education. 

Applications  Availal)lp  Septemb<'r 
28,  2001.  2002  Free  .Application  for 
Federal  Student  Aid.  Januarv  2,  2001 

Deadline  for  Transmittal  of 
Applications  November  M).  2001    2002 
Free  Application  for  Federal  Student 
Aid.  January  31.  2002 

Estimated  Available  Funds  Thi" 
.Administration  has  requested 
Si 0,000.000  for  this  program  for  FY 
2002.  The  actual  level  of  funding,  if  any. 
depends  on  final  congressional  action 
However,  we  are  inviting  applications  to 
allow  enough  time  to  c  omplete  the  grant 
process  if  Congress  appropriates  fund< 
for  this  program 

Estimated  Average  Si/.e  nf  Awards 
$31,672. 

Estimated  \umber  of  A\\(irds:  60 
individual  fellowships. 

Note:  The  Department  is  not  bound  by  anv 

estimates  in  this  notice. 

Project  Period:  L'p  to  48  months 
Applicable  Regulations:  (a)  Thi' 
Education  Department  General 


Administrative  Regulations  iLUGAKj  in 
34  CFR  parts  74,  75  {except  as  provided 
m  34  CFR  650.3(b)),  77.  82,  85,  86.  97. 
98  and  99;  and  (b)  The  regulations  for 
this  program  in  34  CFT?  part  650. 

Supplementary'  Information: 

Stipend  Level:  The  Secretary  will 
determine  the  JKJ  fellowship  stipend  for 
the  academic  year  2002-2003  based  on 
the  level  of  support  provided  by  the 
National  Science  Foundation  (NSF) 
gradu.itn  fellowships,  except  that  the 
am   ant  will  be  adjusted  as  necessary  so 
as  not  to  exceed  the  JKJ  fellow's 
demonstrated  level  of  financial  need. 

Institutional  Payment:  The  Secretary 
will  determine  the  institutional 
payment  for  the  academic  year  2002- 
2003  by  adjusting  the  academic  year 
2001-2002  institutional  payment,  which 
was  $10,857  per  fellow,  by  the  US 
Department  of  Labor's  Consumer  Price 
Index  for  the  previous  year.  The 
institutional  payment  will  be  reduced 
bv  the  amount  an  institution  charges 
and  collects  from  a  fellowship  recipient 
for  tuition  and  fees. 

For  Applications  Contact:  Federal 
Student  Aid  Information  Center.  P.O. 
H.>\  84   Washington.  DC  20044-0084 
Telephone  (toll  free):  1-800-433-3243. 
F.VX:  (319)  358^316  or  via  Internet; 
SFAMail^ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  (toll  free)' at  1-800- 
730-8913. 

For  Further  Information  Contact: 
Carolvn  Pv<:  Vit  Jacob  K.  Javits 
Fellow shif  i'ri  i^ram.  U.S.  Department  of 
Education   International  Education  and 
(graduate  i'rnurams  Service.  1990  K  St  , 
\\\     .Smte  bOOd.  Washington.  DC 
J0(K)6-«521   Telephone;  (202)  502- 
~542   The  e-mail  address  for  the  JKJ 
FVdgram  is;  opejavits_program<S>ed.gov. 

If  you  use  a  telecommunications 
device  for  the  d^af  (TDD),  you  may  call 


the  Feder<i 


rination  Relay  Ser\'ice 


(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Further  Information 
CnntiU  : 

Individuals  may  obtain  a  copy  of  the 
application  par  kape  jn  an  alternative 
format  by  contu  ti.u  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
applic  atiiin  ()ackage. 

Electronic  .\ccess  to  This  Document 

'l  ou  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
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documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF]  on  the  Internet 
at  the  following  site:  hffp  /'vnv"tv.ec/.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  US  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  fhi.';  document 
is  the  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  an  GPO 
Access  at;  /iftp.//i*-HTv.access gpo.gov/nara' 
index  html 

Program  Authority:  20  U  S.C   1134- 
1134d 

Dated  September  21.  2001. 
Maureen  A.  McLaughlin.  | 

Deputy  Assistant  Secretary  for  Policy. 
Planning  nnd  Innovation.  Office  of 
Postsecondary  Education 
[FR  Doc.  01-24170  Filed  9-26-01.  8  45  am] 

MIXING  CODE  4000-01  HI 


DEPARTMEffT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energ>' 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory- 
Board  (EM  SSAB).  Oak  Ridge.  The' 
Federal  Advisory  Committee  Act.  5 
U  S.C.  App.  2  section  10(a)(2)  requires 
that  public  notice  of  this  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday.  October  10,  2001. 
6;00  p.m.-9;30  p  m 
ADDRESSES:  Garden  Plaza  Hotel.  215 
South  Illinois  .\venue.  Oalc  Ridge.  TN 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey.  Federal  Coordinator. 
Department  of  Energy  Oak  Ridgt^ 
Operations  Office,  P.O.  Box  2001.  EM- 
922.  Oak  Ridge,  TN  37831   Phone  (865) 
576—4025;  Fax  (865)  576-5333  or  e-mail 
halseypj'e.oro  doe  gov 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  .\n  overview  of  the  Oak  Ridge 
Reservation's  residential  well 


monitoring  program  will  be  provided  by 
a  Tennessee  Department  of  Environment 
and  Conservation/Oak  Ridge 
Operation's  representative 

Public  Participation  The  meeting  is 
open  to  the  public.  Written  statements 
mav  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copving  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
am  and  5  30  p  m  Monday  through 
Fridav.  or  bv  writing  to  Pat  Halsey, 
Department  of  Energv  Oak  Ridge 
Operations  Office,  P  O.  Box  2001,  EM- 
922.  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (865)  576-4025. 

issued  at  Washington,  DC  on  September 
21.2001. 

Rachel  M  Samuel, 

Deputy  Advison  Committee  Management 
Officer. 
(FR  Dor  01-24164  Filed  9-26-01 :  8  4.5  am] 

BIUJNG  CODE  6460-41-P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  Site  Recommendation 
Consideration  Hearings;  Yucca 
Mountain — Announcement  of  Changes 
in  Public  Hearings 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 

Energy 

ACTION:  Notice  of  change  in  public 
hearing  dates  and  times. 


SUMMARY:  The  Department  of  Energy 
(the  Department)  announces  a  change  in 
public  hearing  dates,  times  and  sites  for 
the  hearings  on  the  possible 
recommendation  of  the  Yucca  Mountain 
Site  in  Nevada  for  development  as  a 


spent  nuclear  fuel  and  high-level 
radioactive  waste  geologic  repository. 

DATES:  The  hearings  will  take  place  on 
October  10,  2001,  in  Amargosa  Valley 
and  on  October  12,  2001  in  Pahrump, 
Nevada, 

ADDRESSES: 

Amargosa  Valley:  Longstreet  Inn  and 
Casino.  Highway  373,  Amargosa 
Valley.  Nevada  89020;  2:00  p.m.-9:00 
p.m. — Poster  Session;  3:00  p.m. -9:00 
p.m. — Hearing 

Pahrump:  Bob  Ruud  Community  Center, 
150  Highway  North  #160,  Pahrump. 
Nevada  89048,  2:00  p.m.-9:00  p.m.— 
Poster  Session;  3:00  p.m.-9:00  p,m,— 
Hearing 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 

Department  of  Energy.  Office  of  Civilian 
Radioactive  Waste  Management,  Yucca 
Mountain  Site  Characterization  Office, 
(M/S  #025),  P.O.  Box  30307,  North  Las 
Vegas.  Nevada  89036-0307,  1-800-967- 
3477, 

SUPPLEMENTARY  INFORMATION:  In  the 
August  21,  2001,  Federal  Register 

Notice  (66  FR  43850-43851).  the 
Department  announced  the  scheduling 
of  public  hearings  in  Las  Vegas,  Nevada 
on  September  5,  2001.  in  Amargosa 
Valley  on  September  12,  2001,  and  in 
Pahrump,  Nevada  on  September  13, 
2001.  The  Department  decided  to 
postpone  the  latter  two  hearings  in  light 
of  the  recent  terrorist  attacks  on  the 
United  States. 

The  public  is  invited  to  participate  in 
these  hearings  in  Amargosa  Valley  and 
Pahrump.  Nevada  on  October  10  and 
October  12.  2001.  respectively,  by 
presenting  oral  or  written  views.  These 
hearings  will  be  informal,  and  the 
Department  will  use  a  facilitator  at  each 
site  in  an  effort  to  ensure  that  the 
hearings  are  fair  and  productive.  Poster 
sessions  will  begin  at  2:00  p.m.,  and  end 
at  9:00  p.m.  Receipt  of  oral  comments 
will  begin  at  3:00  p.m.  and  end  at  9:00 
p.m.,  or  when  all  present  have  had  the 
opportunity  to  be  heard.  Those  citizens 
wishing  to  speak  are  encouraged  to  call 
1-800-967-3477  to  reserve  a  five- 
minute  slot  for  oral  presentations.  Slots 
will  be  reserved  in  the  order  calls  are 
received.  Callers  will  not  be  permitted 
to  reserve  specific  time  slots.  One  time- 
slot  will  be  reserved  per  caller. 

The  Department  does  not  currently 
anticipate  further  changes  in  time  or 
location.  However,  those  planning  to 
attend  the  hearings  may  want  to  check 
the  Yucca  Mountain  web  site  at 
www.ymp.gov  or  call  1-800-967-3477 
to  confirm  times  and  locations. 
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Issued  in  Washington,  D.C.  on  September 
24.  2001. 

Lake  H.  Barrett, 

Acting  Director.  Office  of  Civilian  Radioactive 

Waste  Management 

[FR  Doc.  01-24247  Filed  9-26-01;  8:45  ami 

BILUNG  COO€  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -154-000] 

Virginia  Electric  and  Power  Company, 
dba  Dominion  North  Carolina  Power; 
Notice  of  Filing 

September  21.  2001. 

Take  notice  that  on  September  12, 
2001.  Virginia  Electric  and  Power 
Company  doing  business  in  North 
CaroUna  as  Dominion  North  Carolina 
Power  (the  AppHcant)  filed  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
and  approval  for  the  Applicant  to  sell  to 
Tideland  Electric  Membership 
Corporation  (TEMC)  a  certain  parcel  of 
land  located  in  Beaufort  County,  North 
Carolina,  and  certain  personal  property 
currently  belonging  to  the  Applicant 
located  on  the  real  property,  including 
a  transformer,  115kV  bus  and  structures, 
and  associated  equipment. 

The  Applicant  states  that  copies  of 
this  application  were  served  on  the 
North  Carolina  Utilities  Commission 
and  the  Virginia  State  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energ>'  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  3,  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS'  link, 
select  'Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing  '  link. 

David  P.  BoerRers, 

Secretan' 

[FR  Do(    (n-24143  Filed  9-26-01.  8:45  am) 

BILUNG  CODE  671 7-01 -F 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-1 5-003.  RPOO-632-004 
and  CP0O-«4-O02] 

Dominion  Transmission,  Inc.;  Notice  of 
lr>-Service  Date  of  Cap8tor>e  Pro)ect 

September  21,  2001. 

Take  notice  that  on  August  22.  2001. 
Dominion  Transmission,  Inc  (DTI), 
filed  with  the  Federal  Energy  Regulator\ 
Commission  (Commission)  a  letter 
notice  stating  that  the  in-sen.'ice  date  of 
the  Capstone  facilities  will  be  on  or 
before  November  1,  2001 

DTI  states  that  the  purpose  of  this 
informational  filing  is  to  comply  with 
Section  6.4  of  the  Offer  of  Settlement 
that  ^as  filed  on  June  22.  2001.  in 
Docket  Nos.  RP0O-632-O00,  RP97-406. 
et  al.,  and  RPOO-15  (Settlement)  The 
Settlement  is  unopposed  and  is  pending 
Commission  action.  The  Settlement 
would  allow  DTI  to  increase  its 
transportation  fuel  retention  percentage 
by  0.22  percent  on  the  in-service  date  nf 
the  "Capstone  Project."  a  facility 
expansion  that  DTI  is  constructing  in 
accordance  with  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CPOQ-64.  The  Settlement 
calls  for  DTI  to  "notifN-  its  customers  of 
the  effective  date  of  said  increase  no  less 
than  sixty  days  prior  to  the  in-ser\ice 
date  of  the  Capstone  Project' 

DTI  states  that  the  purpose  of  it.<- 
informational  filing  is  to  ser\p  as  the 
advance  notice  of  the  in-service  date  of 
the  Capstone  Project  and  the  incrpa.sp  to 
DTI's  fuel  retention  percentage.  On  the 
date  that  DTI  places  the  Capstone 
Project  facilities  into  service,  or  sixty 
days  after  the  date  of  the  filing  nf  its 
letter  notice  with  the  FERC,  whichever 
is  later,  DTI  is  prepared  to  place  its 
increased  fuel  increment  into  effect. 
provided  that  the  Settlement  has 
become  effective  on  that  date 

DTI  states  that  it  has  served  the  letter 
notice  upon  all  parties  of  record  in  the 
above  captioned  proceedings 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  CommissHin. 
888  First  Street,  NE  .  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission  s  Rules  and 


Regulations  All  such  protests  must  be 
filed  (in  or  before  September  28,  2001. 
Protests  will  be  considered  bv  the 
Commissiun  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://v^'H-w  ferr  gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter. entions  may  be  filed  electronically 
\ia  the  internet  in  lieu  of  paper.  See.  18 
f  :FR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P   Boergers, 

Sf  retan 

iFR  Dor   01-24145  Filed  »-26-01;  8:45  am) 

WLUNG  COO€  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  EL01 -115-000] 

Kinder  Morgan  Power  Company: 
Complainant,  v.  Southern  Company 
Services,  Inc.  Respondent:  Notice  of 
Complaint 

SeptembHr  Z\ .  2001. 

Take  notice  that  on  September  20, 
2001.  kinder  Morgan  Power  Company 
(KM)  filed  a  complaint  and  request  for 
fast  track  processing  under  Section  206 
(if  the  Federal  Power  .\c\   1ft  U.S.C.  824e 
(1994  J,  and  Section  206  of  the 
Commission  s  Rules  of  Practice  and 
Procedure   18  CFR  385,206,  against 
.Southern  (ompany  Services,  Inc. 
requesting  that  the  Commission  order 
Southern  to  review  interconnection 
requests  and  inform  the  interconnection 
customer  whether  the  application  is 
complete  within  a  reasonable,  specified 
time  period,  but  not  later  than  twenty 
(20)  days  after  re<  eipi  nf  ttu'  request  for 
interc  onnertion 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE    Washington.  DC  20426. 
in  ac( ordani  e  with  Rules  211  and  214 
of  the  Commission  s  Rules  of  Practice 
and  Procedure  ilH  CFR  .385.211  and 
385,214)  All  such  motions  or  protests 
must  be  filed  on  or  before  October  1. 
2001    Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
1,  2001   Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
WTvw, ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers.  I 

Secretan- 

IFR  Doc  01-24148  Filed  '^-26-01.  8:45  am] 

BtUJNG  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -153-000] 

Nevada  Sun-Pealt  Limited  Partnership 
and  Nevada  Power  Holdings  11.  LLC; 
Notice  of  Filing 

September  21   2001 

Take  notice  that  on  September  12. 
2001,  Nevada  Sun-Peak  Limited 
Partnership  and  Nevada  Power  Holdings 
II.  LLC  (Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  joint  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  Applicants  request  approval  of 
the  transfer  of  a  49%  general 
partnership  interest  and  a  1%  limited 
partnership  interest  in  Nevada  Sun-Peak 
Limited  Partnership  from  Quartz-Peak 
Energv  Companv  to  Nevada  Power 
Holdings  II,  LLC. 

Nevada  Sun-Peak  Limited  Partnership 
is  engaged  exclusively  in  the  business  i>{ 
owning  a  222  MW  peaking  facility 
located  in  Las  Vegas,  Nevada  (the 
Facility),  and  selling  its  capacity  at 
wholesale  to  Nevada  Power  Company 
The  Applicants  request  privileged 
treatment  by  the  Commission  of  the 
Partnership  Interest  Purchase 
Agreement  that  governs  the  proposed 
transfer. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission.  888 
First  Street.  NE  .  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 


and  Procedure  (18  CFR  385.211  and 
385  214)  All  such  motions  and  protests 
should  be  filed  on  or  before  October  3, 
2001   Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  nction  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http  //vkiA^^-  fere  gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

David  P.  Boei^ers. 

Secretary. 

IFR  Dor   01-24142  Filed  9-26-01;  845  am] 

BILUNG  COOe  671 7-01 -«» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0 1-3083-000] 

Niagara  Motiawk  Power  Corporation; 
Notice  of  Filing 

Septi'mber  21.  2001 

Take  notice  that  on  September  19. 
2001,  Niagara  Mohawk  Power 
Corporation  (NMPC).  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
regulations,  tendered  for  filing  and 
Commission  acceptance  the  First 
Revision  of  the  Interconnection 
Agreement  for  Nine  Mile  Point  Unit  No. 
2  nuclear  generating  station  (NMP-2) 
between  NMPC.  New  York  State  Electric 
&  Gas  Corporation  (NYSEG).  Long 
Island  Lighting  Company  d/b/a  LIPA 
(LIP A),  and  Nuclear  LLC.  designated 
Service  Agreement  No  309  of  the 
NYI.SO  OATT  On  fuly  6.  2001.  the 
Commission  accepted  the  NMP-2 
Interconnection  Agreement  for  filing, 
effective  on  the  date  of  closing,  and 
directed  NMPC!  to  submit  a  timely  filing, 
if  necessarv.  to  reflect  NYSEG's 
ownership  interest  in  the  NMP-2,  The 
filing  of  First  Revision  of  the  NMP-2 
Interconnection  Agreement  complies 
with  that  direction 

.•\nv  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  888 
First  Street,  NE  ,  Washington,  DC  20426, 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  5, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretary 

[PR  Doc.  01-24147  Filed  9-26-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -3084-000] 

Nine  Mile  Point  Nuclear  Station,  LLC; 
Notice  of  Filing 

September  21.  2001, 

Take  notice  that  on  September  20, 
2001.  Nine  Mile  Point  Nuclear  Station, 
LLC  (Nine  Mile  LLC)  submitted  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Commission's  regulations,  the  "Nine 
Mile  Point  Nuclear  Station  Unit  2 
Operating  Agreement"  (Operating 
Agreement)  dated  January  1.  1993,  as 
amended,  by  and  between  Niagara 
Mohawk  Power  Corporation  (NMPC), 
Rochester  Gas  &  Electric  Corporation 
(RG&E),  Central  Hudson  Gas  &  Electric 
Corporation  (CHGEC).  Long  Island 
Lighting  Company  (d/b/a  LIPA)  (LIPA) 
and  New  York  State  Gas  &  Electric 
Corporation  (NYSEG).  If  NYSEG  does 
not  sell  its  undivided  ownership 
interest  in  the  Nine  Mile  Point  Unit 
No. 2  nuclear  generating  station  (NMP- 
2)  to  Nine  Mile  LLC,  NMPC,  RG&E  and 
CHGEC  will  transfer  their  rights  and 
obligations  under  the  Operating 
Agreement  to  Nine  Mile  LLC  and  Nine 
Mile  LLC  will  operate  and  maintain 
NMP-2  on  behalf  of  LIPA  and  NYSEG 
pursuant  to  the  terms  and  conditions  of 
the  Operating  Agreement. 
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Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  5.  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Sec  rata  r\' 

(PR  Dor.  01-24146  Filed  9-26-01;  8:45  am] 

BtLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  New  Doclcet  Prefix  PF 

September  21,  2001 

Notice  is  hereby  given  that  a  new 
docket  prefix  PF  has  been  established 
for  Commission  staff  involvement  in 
pre-filing  National  Environmental 
Policy  Act  (NEPA)  activities  for 
proposed  gas  pipelines. 

The  Commission  will  use  this  docket 
prefix  when  opening  a  docket  after 
approving  a  written  request  from  the 
applicant  requesting  staff  involvement 
in  the  pre-filing  NEPA  process. 
Commission  staff  activities  under  this 
docket  could  include:  developing 
information  about  the  proposal: 
facilitating  issue  identification,  study 
needs,  and  issue  resolution;  attending 
meetings  and  visiting  sites;  preparing 
preliminary  EAs  or  DEISs;  and 
reviewing  draft  applications. 

The  prefix  will  be  PFFY-NNN-000, 
where  "FY"  stands  for  the  fiscal  year  in 


which  the  request  was  made,  and 
"NNN"  is  a  sequential  number 

David  P.  Boen;ers, 

Secretary- 

|FR  Do(    01-24144  Filed  9-26-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01-31 7-000,  et  al.] 

West  Valley  Generation,  LLC,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  21  2001 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  West  Valley  Generation  LLC 

[Docket  No  EGOl-31  7-0(JO| 

Take  notice  that  on  Septembor  19. 
2001,  West  Valley  Generation  LLC.  830 
NE  Holladay  Street.  Suite  250,  Portland. 
Oregon  97232,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  nf 
the  Commission's  regulations  The 
applicant  is  a  limited  liability  company 
organized  under  the  laws  of  the  State  of 
Oregon  and  a  wholly  owned  direct 
subsidian'  of  PacifiCorp  Power 
Marketing.  Inc.  an  Oregon  corporation 
(PPM).  PPM  is  a  wholly  owned  direct 
subsidiary-  of  PacifiCorp  Hf)ldings,  Inc.  , 
a  Delaware  corporation  with  general 
offices  in  Portland.  Oregon  (PHI)  PHI  is 
a  wholly  owned  direct  subsidiary  of  NA 
General  Partnership,  a  Nevada  general 
partnership  (NAGP).  NAGP's  two 
partners  are  Scottish  Power  NA  1 
Limited  and  Scottish  Power  NA  2 
Limited.  Scottish  Power  NA  1  Limited 
and  Scottish  Power  NA  2  Limited  are 
private  limited  companies  incorporated 
in  Scotland  and  are  wholly  owned 
subsidiaries  of  ScottishPower  pic.  a 
public  limited  corporation  organized 
under  the  laws  of  Scotland. 

Applicant  will  own  a  gas-fired,  simple 
cycle  combustion  turbine  project 
located  in  West  Valley  City,  Utah  (the 
Facility).  The  initial  nominal  capacity  of 
the  Facility  is'SOMW  and  the  maximum 
nominal  capacity  of  the  Facility  will 
eventually  be  200MW.  The  point  of 
delivery-  is  PacifiCorp's  138kV 
Terminal-Oquirrh  transmission  line 
The  applicant  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  an  eligible  facility  and  selling 
the  electric  energy-  from  the  Facility  to 
PPM  at  market-based  rates.  Copies  of  the 


application  have  been  sery-ed  upon  the 
Public  Sen.  ice  Commission  of  Utah,  the 

.effected  State  commission,"  and  the 
Secuntips  and  Exchange  Commission 
Comment  do fe.  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

2.  Klamath  Energy  LLC 

[Dockei  .No  tC:,0 1-3 18-000) 
Take  notice  that  on  September  19, 

2001    Klamath  Energy  LLC.  830  NE 
Hol)ada\  .Street,  Suite  250,  Portland. 
Oregon  97232.  filed  with  the  Federal 
Energy  Regulatory  Commission 
((^ominihsioni  an  application  for 
determination  (jf  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission  s  rewulations. 

The  applu  .'-int  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Oregon  and  a  v>  holly  owned 
direct  sub$idiar\'  of  Pat  ifi(  .orp  Power 
Marketing  Inc  ,  an  (M^gon  (.orporation 
(PPM)  PPM  IS  d  whoUv  owned  direct 
subsidian  of  PacifiCorp  Holdings.  Inc.. 
a  Delaware  corporation  with  general 
offices  in  Portland,  Oregon  (PHI)  PHI  is 
a  wholly  owned  direct  subsidiary  of  NA 
(^neral  Partnership,  a  .Nevada  general 
partnership  (NAGP)  NAGPs  two 
partners  are  Scottish  Power  NA  1 
Limited  and  Scottish  Power  NA  2 
Limited  Scottish  Power  NA  1  Limited 
and  Scottish  Power  NA  2  Limited  are 
priyate  limited  (  ompdnie-  im  orpMrrtt'-  i 
in  Scotland  and  are  whi^ilv  ^^vsuMd 
subsidiaries  of  ScottishFo^A^'r  pic,  a 
public  limited  corporation  i.rwianized 
under  the  laws  of  Scotland 

The  Fa(  ilif\  consists  of  a  gas-fired. 
simple  cycle  combustion  turbine  project 
located  outside  Klamath  Falls  in 
Klamath  County  Oregon  (the  Facility). 
The  Fa(  ility  will  have  a  maximum  net 
elet:tncal  capacity  of  100  MW  The 
point  of  delnery  is  the  point  at  which 
the  Facility  interconnects  with 
PacifiCorp's  Meridian-Captain  Jack 
SOOkV  line 

The  applicant  will  be  engaged  directly 
and  exclusiyeh  in  the  business  of 
owning  an  eligible  facility  and  selling 
the  electric  energy  from  the  Facility  to 
PPM  at  market -based  rates 

Copies  of  the  application  have  been 
sened  upon  the  Oregon  Public  Utility 
Commission,  the    Affected  State 
commission,  "  and  the  Securities  and 
Exchange  Commission 

Comment  dofe  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
CommissKm  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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3.  Broad  River  OL-1,  LLC 

;Docket  No   EGO  1  -  i m-^100 1 

Take  notice  that  on  Septemher  19. 
2001.  Broad  River  OL-1.  LLC  {Broad 
River  OL-1)  filed  with  the  Federal 
Energy  Regulator\'  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations 

Broad  River  OL-1  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
an  850  M\\  natural  gas  fired,  single 
cvcle  generating  facility,  located  in 
Cherokee  Countv.  South  Carolina,  for 
the  benefit  of  SBR-OP-1,  LLC.  as  owner 
participant  Broad  River  OL-1  proposes 
to  satisf\'  the  requirement  of  selling 
electric  energy  at  wholesale  by  sub- 
leasing an  undivided  interest  in  the 
facility  to  Broad  River  Energy,  LLC 
which  will  sell  the  output  of  the  facilitv 
at  wholesale 

Comment  date- October  12.  2001    in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  South  Point  OL-1,  LLC  | 

Docket  .No   EGOl-320-000' 

Take  notice  that  on  September  19 
2001.  South  Point  OL-1,  LLC  (South 
Point  OL-1 1  filled  with  the  Federal 
Energy  Regulator.'  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  tcj  Part  .365  of 
the  Commissions  regulations 

South  Point  OL-1  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
a  530  M\V  natural  gas  fired,  combined 
cycle  generating  facilitv.  located  m 
Mohave  Countv.  .\rizona.  for  the  benefit 
of  SBR-OP-1.  LLC,  as  owner 
participant  South  Point  OL-1  proposes 
to  satisfv  the  requirement  of  selling 
electric  energy  at  wholesale  bv  leasing 
an  undivided  interest  in  the  facility  to 
South  Point  Energy  Center,  LLC.  which 
will  sell  the  output  of  the  facility  at 
wholesale 

Comment  date  October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  South  Point  OL-2.  LLC  | 

D'xk^^f  No  EGO  1 -.32 1-000! 

Take  notice  that  on  September  19. 
2001.  South  Point  OL-2.  LLC  (South 


Point  OL-2)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

South  Point  OL-2  is  a  Delaware 
limited  liability  company,  which  will 
purc.hdse  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
a  530  M\V  natural  gas  fired,  combined 
cvcle  generating  facility,  located  in 
Mohave  County,  Arizona,  for  the  benefit 
of  SBR-<lP-2.  LlC.  as  owner 
participant.  South  Point  OL-2  proposes 
to  satisf\'  the  requirement  of  selling 
electric  energy  at  wholesale  by  leasing 
an  undivided  interest  in  the  facility  to 
South  Point  Energy  Center,  LLC.  which 
will  sell  the  output  of  the  facility  at 
wholesale. 

Comment  date:  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti(  e  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  South  Point  OL-3.  LLC 

(Docket  No.  EG01-322-000| 

Take  notice  that  on  September  19. 
2001.  South  Point  OL-3.  LLC  (South 
Point  OL-3)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
(ietermination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

South  Point  OL-3  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
a  530  M\V  ndtural  ga.s  fired  combined 
cvcle  generating  facility,  located  in 
Mohave  County,  Arizona,  for  the  benefit 
of  SBR-<:JP-3,  LLC.  as  owner 
participant.  South  Point  OL-3  proposes 
to  satisfv  the  requirement  of  selling 
electric  energy  at  wholesale  by  leasing 
an  undivided  interest  in  the  facility  to 
South  Point  Energy  Center.  LLC.  which 
will  sell  the  output  of  the  facility  at 
wholesale. 

Comment  date:  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  South  Point  OL-4.  LLC 

[Docket  No  EG01-323-000| 

Take  notice  that  on  September  19. 
2001.  South  Point  OL-4,  LLC  (South 
Point  OL-4)  filed  with  the  Federal 
Energy  Regulatory  (Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 


generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

South  Point  OL-4  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
a  530  MVV  natural  gas  fired,  combined 
cycle  generating  facility,  located  in 
Mohave  Countv.  Arizona,  for  the  benefit 
of  SBR-OP-4.  "LLC.  as  owner 
participant.  South  Point  OL— 4  proposes 
to  satisfy  the  requirement  of  selling 
electric  energy  at  wholesale  by  leasing 
an  undivided  interest  in  the  facility  to 
South  Point  Energy  Center,  LLC.  which 
will  sell  the  output  of  the  facility  at 
wholesale, 

Commenf  date;  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  RockGen  OL-1,  LLC 

[Docket  No.  EGOl-324-OOOl 

Take  notice  that  on  September  19. 
2001.  RockGen  OL-1,  LLC  (RockGen 
OL-1)  filed  with  the  Federal  Energy- 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

RockGen  OL-1  is  a  Wisconsin  limited 
liability  company,  which  will  purchase 
and  hold  an  undivided  ownership 
interest,  as  owner  lessor,  in  a  525  MW 
natural  gas  fired,  single  cycle  generating 
facility,  located  in  Christiana. 
Wisconsin,  for  the  benefit  of  SBR-OP- 
1.  LLC.  as  owner  participant.  RockGen 
OL-1  proposes  to  satisfy  the 
requirement  of  selling  electric  energy  at 
wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  RockGen 
Energy.  LLC,  which  will  sell  the  output 
of  the  facility  at  wholesale. 

Commenrdafe.  October  12,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  RockGen  OL-2,  LLC 

I  Docket  No.  EG01-325-000| 

Take  notice  that  on  September  19. 
2001.  RockGen  OL-2.  LLC  (RockGen 
OL-2)  filed  with  tJie  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

RockGen  OL-2  is  a  Wisconsin  limited 
liability  company,  which  will  purchase 
and  hold  an  undivided  ownership 
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interest,  as  owner  lessor,  in  a  525  MW 
natural  gas  fired,  single  cycle  generating 
facility,  located  in  Christiana. 
Wisconsin,  for  the  benefit  of  SBR-OP- 

2,  LLC,  as  owner  participant.  RockGen 
OL-2  proposes  to  satisfy  the 
requirement  of  selling  electric  energy  at 
wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  RockGen 
Energy,  LLC,  which  will  sell  the  output 
of  the  facility  at  wholesale. 

Comment  date:  October  12,  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  RockGen  OL-3,  LLC 

(Docket  No   EGOl-326-0O0| 

Take  notice  that  on  September  19. 
2001,  RockGen  OL-3,  LLC  (RockGen 
OL-3)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

RockGen  OL-3  is  a  Wisconsin  limited 
liability  company,  which  will  purchase 
and  hold  an  undivided  ownership 
interest,  as  owner  lessor,  in  a  525  MW 
natviral  gas  fired,  single  cycle  generating 
facility,  located  in  Christiana, 
Wisconsin,  for  the  benefit  of  SBR-OP- 

3,  LLC,  as  owner  participant  RockGen 
OL-3  proposes  to  satisfy  the 
requirement  of  selling  electric  energy  at 
wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  RockGen 
Energy,  LLC.  which  will  sell  the  output 
of  the  facility  at  wholesale 

Comment  date:  October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

11.  RockGen  OL-4,  LLC 

[Docket  No.  EG01-327-O00] 

Take  notice  that  on  September  19, 
2001,  RockGen  OL-4.  LLC  (RockGen 
OL-4")  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

RockGen  OL-4  is  a  Wisconsin  limited 
liability  company,  which  will  purchase 
and  hold  an  undivided  ownership 
interest,  as  owner  lessor,  in  a  525  MW 
natural  gas  fired,  single  cycle  generating 
facility,  located  in  Christiana, 
Wisconsin,  for  the  benefit  of  SBR-OP- 

4,  LLC,  as  owner  participant.  RockGen 
OL-4  proposes  to  satisfy  the 


requirement  of  selling  electric  energy  at 
wholesale  by  leasing  an  undivided 
interest  in  the  facility  to  RockGen 
Energy.  LLC,  which  will  sell  the  output 
of  the  facility  at  wholesale 

Comment  date:  OcXober  12   2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  Broad  River  OL-2.  LLC 

(Docket  No   EGOl-328-000' 

Take  notice  that  on  September  19 
2001,  Broad  River  OL-2.  LLC  (Broad 
River  OL-2)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  uf 
the  Commission's  regulations 

Broad  River  OL-2  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor  in 
an  850  MW  natural  gas  fired,  single 
cycle  generating  facility,  located  in 
Cherokee  Countv,  South  Carolina  for 
the  benefit  of  SB'R-OP-2.  LLC,  as  owner 
participant.  Broad  River  OL-2  proposes 
to  satisfy  the  requirement  of  selling 
electric  energy  at  wholesale  by  sub- 
leasing an  undivided  interest  m  the 
facility  to  Broad  River  Energy.  LLC, 
which  will  sell  the  output  of  the  facility 
at  wholesale 

Comment  date:  October  12.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideratum 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

13.  Broad  River  OL-3,  LLC 

Take  notice  that  on  September  19. 
2001,  Broad  River  OL-3,  LLC  (Broad 
River  OL-3)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations 

Broad  River  OL-3.  is  a  Delaware 
limited  liability  company  whii  h  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor   in 
an  850  MW  natural  gas  fired,  single 
cycle  generating  facility,  located  in 
Cherokee  Count\ .  South  Caroliila.  for 
the  benefit  of  SBR-(_)P-3,  LLC,  as  owner 
participant  Broad  River  OL-3  proposes 
to  satisf\'  the  requirement  of  selling 
electric  energy  at  wholesale  hv  sub- 
leasing an  undivided  interest  in  the 
facility  to  Broad  River  Energy.  LLC. 
which  will  sell  the  output  of  the  facility 
at  wholesale. 


Comment  date  October  12.  2001 ,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice  The 
Commission  wili  iiniit  its  consideration 
of  comments  tn  tn.  is»>  that  concern  the 
adequacy  or  accuracy  of  the  apphcation 

14.  Broad  River  OL^   LLC 

IDocket  Sl   h!  ■(>'    1 1(>  Mill 

Take  notice  thn'  ■  n  S'-ftember  19. 
2001.  Broad  Ri\.m  (  il.  A   I.LC  (Broad 
River  ()L-4   filed  u,*:.  'h--  P-deral 
Energy  Regulatory  LLmni.sbion 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  (commission's  regulations. 

Broad  River  OL-4  is  a  Delaware 
limited  liability  company,  which  will 
purchase  and  hold  an  undivided 
ownership  interest,  as  owner  lessor,  in 
an  850  MW  natural  gas  fired,  single 
1  \r  le  generating  facility,  located  in 
I  herokee  County.  SouUi  Carolina,  for 
the  benefit  of  SBR-OP-^.  LLC,  as  owner 
participant  Broad  River  OL— 4  proposes 
to  sdtisK  the  requirement  of  sellmg 
elei  tru  energy  at  wholesale  by  sub- 
leasing an  undivided  interest  in  the 
facility  to  Broad  Rjver  Energy.  LLC. 
whi(  h  will  sell  the  output  of  the  facility 
at  wholesale 

Comment  date  October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

15.  Michigan  Electrn  Transmis-sum 
Company 

;Doi.>.Kl  .Nos.  ER01-212&-002  and  EROl- 
2375-0021 

Take  notice  that  on  September  19, 
2001.  Consumers  Energy  Company 
(Consumers)  tendered  for  filing  the 
following  Service  Agreements  under  its 
FERC  Electric  Tariff  No  1  in 
compliance  with  the  August  20,  2001 
order  issued  in  these  proceedings: 

Substitute  Service  .Agreement  Nos.  24  and  25 

The  Service  Agreements  are  to  have 
effective  dates  of  April  27,  2001.  and 
June  21,  2001,  respectively. 

Copies  of  the  filing  were  served  upon 
those  on  the  official  service  lists  in  these 
proceedings 

Comment  date:  October  10.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

16.  San  Dipgo  das  \  h  le(  tru  I  iinip.in\ 

IDocket  No.  EROl-3074-OOOl 

Take  notice  that  on  .September  18. 
2001.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing  its 
limited  section  205  Application  for 
.\pproval  of  Supplemental  Surcharge 
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Transmission  Rate  and  Applicable 
Wholesale  Transmissum  Services, 
Through  this  filins^.  SDG&E  seeks  the 
recoven'  of  costs  ff^lated  to  the  upgrade 
of  its  230k.V  transmission  line 
connecting  SDGScE's  Imperial  Valley 
Substation  to  the  system  of  Mexico's 
Comision  Fed*:'ral  de  Electncidad  (CFE) 
at  the  international  border  SDGjsF. 
states  in  its  application  that  it  has 
accelerated  this  upgrade  in  order  to 
provide  increased  reliability  to  th^'  grid 
and  to  relieve  existing  constraints  on  its 
transmission  s\stem.  and  therefore 
qualifies  for  the  ratemaking  inc  entives 
outlined  in  the  Commission's  Orders 
dated  Mav  16.  2001  and  luly  27.  2001 
in  dockets  ELOl-47-OOO  and  EL01-t7- 
001 

SDG&E  requests  an  effective  date  of 
November  1.  2001  for  the  Supplemental 
Surcharge  Rate  The  rate  and  revenue 
impact  of  this  rate  will  be  passed  on  tn 
California  Independent  System  Operator 
(ISO)  high  voltage  ser\-ice  and  other 
Participating  Transmission  Owners 
based  upon  the  Transmission  .Access 
Charges  as  described  m  .Amendm^^nt  21" 
and  34  of  the  ISO  Tariff  That  is.  on 
lanuary  1.  2002  the  ISO  will  incorporate 
the  rV-La  Rosita  high  voltage  revenue 
requirement  to  adjust  its  High  \"oltage 
Wheeling  Access  Charge  and  its 
Transition  Charges,  which  charse-  or 
credits  each  Participating  Transmission 
Owner  High  Wjltaae  Transmission 
revenues 

Comment  datf  October  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Michigan  Electric  Transmis.sion 
Company 

Do<  kf"  No.  EROl-3075-0001 

Take  notice  that  on  .September  17, 
2001.  Michigan  Electric  Transmission 
Companv  (Michigan  Transco)  tendered 
for  filing  a  ntimber  of  revised  and 
original  tariff  sheets  as  part  of  the  pro 
forma  Generator  Interconnection  and 
Operating  Agreement  'GIO.Ai  which  is 
part  of  Attachment  !  of  Michigan 
Transco's  FERC  Electric  Tariff  No.  1. 
Most  of  the  changes  are  to  increase 
consistency  among  Michigan  Transco's 
GIOAs,  as  encouraged  bv  Michigan 
Transco.  96  FERC  !ibl,214  (20011   Thr 
sheets  filed  are 

F,rst  Revised  Sheet  .Nos.  126.  133.  134.  136 
137.  139.  140.  143.  144.  145.  154,  15fi.  167 
and  168  and  Original  Sheet  Nos.  137A. 
UO.A,  and  I4iA 

The  sheets  are  to  have  an  effective 
date  of  September  17,  200 1 

Copies  of  the  tariff  sheets  were  served 
upon  the  Michigan  Public  Service 
Commission, 


Comment  date:  0(  tober  9,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Allegheny  Energy  Supply  Company, 
LLC 

[Docket  No.  ER01-3076-OO0| 

Take  notice  that  on  September  19, 
2001.  Allegheny  Energy  Supply 
Company.  LLC  (Allegheny  Energy 
Supply)  filed  Service  Agreement  No. 
149  to  add  one  new  Customer  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services.  * 

Allegheny  Energy  Supply  requests  an 
effective  date  i  if  .August  2  7.  2001  for 
Central  Illinois  Light  Companv 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  date:  October  10.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

19.  Consumers  Energy  Company 

IDocket  No.  ES0O-27-O01| 

Take  notice  that  on  September  18. 
2001.  Consumers  Energy  Company 
submitted  an  amendment  to  its  original 
application  in  this  proceeding,  pursuant 
to  section  204  of  the  Federal  Power  Act 
The  amendment  seeks  authorization  to 
issue  up  to  an  additional  SI  billion  of 
short-term  securities  (up  to  an 
additional  S500  million  outstanding  at 
any  one  time  for  general  corporate 
purposes  and  up  to  an  additional  S500 
million  outstanding  at  anv  one  time  of 
first  mortgage  bonds  to  be  issued  solely 
as  security  for  other  short-term 
issuances.) 

Comment  date:  October  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  .\n\  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion- to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385  21 1 
and  385.214),  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proc:eeding 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
u^\■w.  fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

St'cretan, 

[PR  Doc.  01-24169  Filed  'i-Jb-Hl .  H  4.t  dm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -409-000] 

Calypso  Pipeline,  L.LC;  Notice  of  new 
Meeting  Date  and  Site  Visit 

Septerr.ber  21.  2001. 

The  Office  of  Energy  Projects  (OEP) 
staff  announces  that  the  public  scoping 
meeting  for  the  proposed  Calypso 
Natural  Gas  Pipeline  Project 
Environmental  Impact  Statement, 
originally  scheduled  for  September  12. 
2001 .  has  been  rescheduled  for  October 
10,  2001,  The  new  date,  location,  and 
time  for  this  meeting  is  listed  below. 

Schedule  for  the  Calypso  Nat- 
ural Gas  Pipeline  Project  Envi- 
ronmental Impact  Statement 
Public  Scoping  Meeting 


Date  and  time 

Location 

Phone 

Octot>er  10 

IT  Pa'Ver 

(954)  924- 

2001  at 

Community 

3698 

7  00  p  m 

Center,  901 
N  E   Third 
Street 
Dania 
Beach,  FL 
33004 

On  the  date  of  the  meeting,  staff  will 
also  be  visiting  some  project  areas. 
Anyone  interested  in  participating  in  a 
site  visit  may  contact  the  Commission's 
Office  of  External  Affairs  for  more 
details  and  must  provide  their  own 
transportation. 

For  additional  information,  contact 
the  Commission's  Office  of  External 
Affairs  at  (202)  208-1088. 

David  P.  Boergers, 

Srrrftar\- 

IFR  Dot.,  01-24141  Fileci  9-26-01:  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7067-7] 

Acid  Rain  Program:  Notice  of  Annual 
Ad)ustfnent  Factors  for  Excess 
Emission  Penalty 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  annual  adjustment 
factors  for  excess  emissions  penalty 

SUMMARY:  Under  the  Acid  Rain  Program, 
affected  units  must  hold  enough 
allowances  to  cover  their  sulfur  dioxide 
emissions  and  meet  an  emission  limit 
for  nitrogen  oxides.  Under  40  CFR  77  6. 
units  that  do  not  meet  these 
requirements  must  pay  a  penalty 
without  demand  to  the  Administrator 
based  on  the  number  of  excess  tons 
emitted  times  $2000  as  adjusted  by  an 
annual  adjustment  factor  that  must  be 
published  in  the  Federal  Register 

The  annual  adjustment  factor  for 
adjusting  the  penalty  for  excess 
emissions  of  sulfur  dioxide  and  nitrogen 
oxides  under  40  CFR  part  77  for 
compliance  year  2001  is  1  3868.  This 
value  is  derived  from  the  Consumer 
Price  Index  for  1990  and  2001.  as 
defined  in  40  CFR  part  72,  and 
corresponds  to  a  penalty  of  $2774  per 
excess  ton  of  sulfur  dioxide  or  nitrogen 
oxides  emitted. 

The  annual  adjustment  factor  for 
adjusting  the  penalty  for  excess 
emissions  of  sulfur  dioxide  and  nitrogen 
oxides  under  40  CFR  part  77  for 
compliance  year  2002  is  1  4246  This 
value  is  derived  from  the  Consumer 
Price  Index  for  1990  and  2002,  as 
defined  in  40  CFR  part  72.  and 
corresponds  to  a  penalty  of  $2849  per 
excess  ton  of  sulfur  dioxide  or  nitrogen 
oxides  emitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Miller,  Clean  Air  Markets 
Division  (6204N),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460  at 
(202)  564-9077. 

Dated:  September  21,  2001 
Larry  F.  Kertcher, 

Acting  Director,  Clean  An  Markets  Division 
Office  of  Atmospheric  Programs.  Office  of 
Air  and  Radiation 
iFRDoc.  01-24212  Filed  &-26-01 ,  8  4.t  am; 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7067-8;  CWA-HO-2001-6022] 

Clean  Water  Act  Class  H:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  ar>d  Opportunity  to 
Comment  Regardirig  Standard  Steel,  a 
DIvieion  of  Freedom  Forge  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notice, 


SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  Standard  Steel, 
a  Division  of  Freedom  Forge 
Corporation,  to  resolve  violations  cf  thp 
Clean  Water  Act  ('CWA   1  and  it.s 
implementing  regulations   Standard 
Steel  failed  to  prepare  a  complete  Spill 
Prevention  Control  and  Countermeasurf 
("SPCC")  plan,  failed  to  provide 
secondary  containment,  and  failed  to 
complete  and  maintain  certifiLation 
forms  for  two  facilities  where  thev 
stored  oil  or  oil  products  in  above 
ground  tanks.  Standard  Steel  failed  tn 
meet  all  requirements  of  it.s  General 
Permit  as  required  by  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  for  one  facility  EPA.  as 
authorized  b|^WA  section  3nfb)tfVi   3:^ 
U.S.C.  1321(b)(6).  and  CWA  section 
309(g).  33  use   1319(g)  has  assessed  a 
civil  penalty  for  these  violations  Thp 
Administrator,  as  required  bv  r\V,'\ 
section  311(b)(6)(C1,  33  I'.S  C 
1321(b)(6)(C),  and  CWA  section 
309(g)(4)(A),  33  U,S.C,  1319(g)(4)(A).  is 
hereby  providing  public  notic  e  of,  and 
an  opportunity  for  interested  persons  tn 
comment  on.  this  consent  agrw^mpnt 
and  proposed  final  order 
DATES:  Comments  are  due  on  or  before 
October  29.  2001 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  12201  A).  Docket 
Number  EC-2001-006,  Office  of 
Enforcement  and  Compliance 
Assurance,  US  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue.  NW'  .  Mail  Code  2201A, 
Washington.  DC  20460  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8  0 
or  earlier  versions  )  Written  comments 
may  be  delivered  in  person  to 
Enforcement  and  Compliance  Docket 
Information  Center.  US  Environmental 
Protection  Agency.  Rm  4033  ,\riel  Rios 
Bldg,.  1200  Pennsvlvania  Avenue  S\\  . 
Washington.  DC  Submit  comment-^ 
electronically  to  docket  oera^epa  gov 
Electronic  comments  mav  be  filed 
online  at  many  Federal  Depositor\- 
Libraries, 

The  consent  agreement,  the  prop(ls^•d 
final  order,  and  public  comments,  if 


anv.  mav  bt>  ri'\i"ut«(i  at  the 
Enforcenipnt  ami  (compliance  Docket 
hifrirmation  C  pnter.  at  the  address  noted 
ill  \!    !''[••   h    .literested  in  reviewing 
tht  vt-  nwitiriuii  must  make  arrangements 
in  -iilvance  by  calling  the  docket  clerk 
at  .:02-')64-2614.  A  reasonable  fee  may 
h»-  (harged  by  EPA  for  copying  docket 
materials 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Uav'dlifT   Multinif'iii.i  Lai- 'Ti  vnicnt 
Division  (2248-A).  US  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  N'W  ,  Washington,  DC  20460. 
telephone  (202)  564-3271;  fax:  (202) 
564-9001    p-mail: 
cavalinr  bft h@epa.gov. 

SUPPLEMENTARY  tNFORMAnON;  Electronic 

f.opiPs    ElH-tronu  copies  of  this 
document  are  available  from  the  EPA 
Home  F'age  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register— 

P.n\  ironmental  Documents  entry 
httj;     www  wp,,  gov/fedrgstr). 

I   Background 

Standard  Steel,  a  Division  of  Freedom 
Forge  Corporation,  an  iron  and  steel 
minimill  incorporated  in  the  State  of 
Ueldware.  located  at  500  North  Walnut 
Street  Burnham,  Pennsylvania  17009. 
and  at  107  Gertrude  Street,  Latrofte. 
Pennsylvania  15650,  disclosed, 
pursuant  to  the  EPA  "Incentives  for 
Self-Policing:  Discovery.  Disclosures. 
Correction  and  Prevention  of 
Violations"  ("Audit  Policy ').  65  FR 
19618  (April  11.  2000).  that  they  failed 
to  prepare  complete  SPCC  plans  for  two 
facilities  where  they  stored  oil  and  oil 
products  in  above  ground  storage  tanks, 
in  violation  of  the  CWA  section 
31Ub)(3)and  40  CFR  part  112.  Standard 
Steel  disclosed  that  it  had  not 
completed  and  maintained  at  the  facility 
the  certification  form  contained  in 
appendix  C  to  40  CFR  112  20(e)  and 
failed  to  have  secondary  containment. 
in  violation  of  the  CWA  section 
311(b)(3)  and  40  CFR  part  112.  Standard 
Steel  disclosed  that  they  had  failed  to 
meet  all  requirements  of  their  NPDES 
General  Permit,  specifically  the 
requirements  to  conduct  an  annual  site 
storm  water  compliance  evaluation,  to 
update  documents  relating  to  the 
facility's  method  to  control  storm  water 
discharges,  to  update  the  emergency 
coordinator  list,  and  to  maintain  a 
discharge  certification  and  authorization 
to  commit  resources,  at  one  facility  in 
violation  of  CWA  sections  301(a).  and 
402(a)  and  (p)  and  40  CFR  part  122 

EPA  determined  that  Standard  Steel 
met  the  criteria  set  out  in  the  Audit 
Policy  for  a  100%  waiver  of  the  gravity 
component  of  the  penalty  As  a  result. 
EPA  waived  the  gravity  based  penalty 
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(Si  37.500)  and  proposed  a  settlement 
penalty  amount  of  one  thousand,  eight 
hundred  and  fortv-five  (51.8451,  This  is 
the  amount  of  the  economic  benefit 
gamed  bv  Standard  Steel,  attributable  to 
its  delaved  compliance  with  the  SPCC 
regulations  and  N'PDES  General  Permit 
conditions.  Standard  Steel  has  agreed  \<' 
pav  this  amount  in  civil  penalties.  EP.\ 
and  Standard  Steel  negotiated  and 
signed  an  administrative  consent 
agreement,  following  the  Consolidated 
Rules  of  Procedure.  40  CFR  22  13.  on 
September  12.  2001,  [In  Re  Standard 
Steel,  a  Division  of  Freedom  Forge. 
Docket  No  C\V.\-HQ-20ni-6022)  Thi> 
consent  agreement  is  subiect  to  public 
notice  and  comment  under  CWA  section 
311ib)(6i.  i.i  US.C,  1321(b)(6)  and  CW.-\ 
section  309(gj(4)(A).  33  U.S.C. 
1319(gJ(4)(.A). 

Inder  C.WW  section  311(b)(6)(A),  33 
r,S  C   1321(b)(6)(Ai.  anv  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311(b)(3).  33  L'.S.C. 
1 321ib)(3).  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  set:tion  311(j), 
M  use,  1321(i),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
5137,500  bv  EP.\  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CP"R 
part  22 

Under  CWA  section  3U9(g)(l)(A).  33 
U  S.C.  1319  (g)(1)(A).  any  person  found 
in  violation  of  anv  permit  condition  or 
limitation  implementing  anv  of  such 
sections  in  a  permit  issued  under  the 
CWA  section  402(a).  33  U.S.C.  1342(a). 
or  the  CWA  section  301(a).  33  U.S.C, 
1311(a).  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
5137.500  bv  EP.-\  Class  11  proceedings 
under  CWA  section  309(g)(li(A)  are 
conducted  in  accordance  with  40  CFR 
part  22 

The  procedures  bv  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  .Act  Class  II  penalty  proceedini; 
are  set  forth  in  40  CFR  22  45  The 
deadline  for  submitting  public  ommfnt 
on  this  prcjposed  final  order  is  October 
29.  2001    .Ml  comments  will  be 
transferred  to  the  Environmental 
Appeals  Board  (    EAB":  of  EPA  for 
crinsideration  The  pnwers  and  duties  nt 
the  EAB  are  outlined  in  40  CFR  22, 04(a). 

Pursuant  to  CW.\  sectirm  311(hl(6)(C) 
and  CWA  section  309(gJ(4i(A).  EPA  will 
not  issue  an  order  in  this  proceeding 
prior  to  tht'  close  of  the  public  comment 
period. 


Dated  September  19.  2001. 
David  A.  Nielsen, 

Director.  Multimedia  Enforcement  Division. 
Office  of  Enforcement  and  Compliance 
Assurance. 
[PR  Doc.  01-24211  Filed  9-26-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7068-6] 

Children  s  Health  Protection  Advisory 
Committee;  Notice  of  Charter  Renewal 

AGENCY;  hinironmental  Protection 

At:»'[u  v  (EPA). 

action:  Notice  of  charter  renewal. 


The  Charter  for  the  Environmental 
Protection  Agency's  Children's  Health 
Protection  Advisory'  Committee 
(CHPAC);  will  be  renewed  for  an 
additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  Appl 
section  9(c).  The  purpose  of  CHPAC  is 
to  provide  advice  and  recommendations 
to  the  Administrator  of  EP,-\  on  issues 
associated  with  development  of 
regulations,  guidance  and  policies  to 
address  children's  health 

It  is  determined  that  CHPAC  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law. 

Inquiries  may  be  directed  to  Paula 
Goode.  Designated  Federal  Officer. 
CHPAC,  U.S.  EPA.  nCHP  MC  1107A. 
1200  Pennsylvania  Avenue.  NW.. 
Wishmgton,  DC  20460. 

::'.,,i:  lune  12.  2001. 
t.  Raraona  Trovato. 
Director.  Office  of  Children  s  Health 
Protection. 
IFR  nnr    0!-2425fi  Filed  9-26-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-706a-7] 

Notice  of  Meeting  of  the  EPA's 
Children  s  Health  Protection  Advisory 
Committee  (CHPAC) 

agency:  Environmental  Protection 

A^eiK  v  (EPA). 

ACTION;  Notice  of  meeting. 

summary:  Pursuant  to  the  provisions  of 
th^'  Federal  Advis<3ry  Committee  Act. 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 


Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held 
October  9-1 1 .  2001  at  the  Hotel 
Washington.  Washington.  DC,  The 
CHP.-\C  was  created  to  advise  the 
Environmental  Protection  .\gency  in  the 
development  of  regulations,  guidance 
and  policies  to  address  children's 
environmental  health. 
DATES:  Tuesday,  October  9.  2001. 
Science  Work  Group  meeting  only; 
plenary  sessions  Wednesday.  October 
10  and  Thursday.  October  11,  2001. 
ADDRESSES:  Hotel  Washington,  515  15th 
Street,  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  loanne  Rodman,  Office  of 
Children's  Health  Protection,  USEPA. 
MC  1107A.  1200  Pennsylvania  Avenue. 
NW..  Washington,  DC  20460,  (202)  564- 
2188.  rodman.joanne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Agenda  Items:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science  and  Research  Work  Group  will 
meet  on  Tuesday,  October  9  from  9:00 
am  to  3:00  p.m.  The  plenary  CHPAC 
will  meet  on  Wednesday.  October  10 
from  9  a.m.  to  5:30  p.m.,  with  a  public 
comment  period  at  5:00  p.m..  and  on 
Thursday.  October  11  from  9  a.m  to 
.  12:30  p.m.  The  plenary  session  will 
open  with  introductions  and  a  review  of 
the  agenda  and  objectives  for  the 
meeting,  .Agenda  items  include 
highlights  of  the  Office  of  Children's 
Health  Protection  (OCHP)  activities  and 
a  report  from  the  Science  Work  Group. 
the  Schools  .\d  Hoc  Group.  Other 
potential  agenda  items  include 
informational  panels  on  farmworker 
protection,  and  indoor  air  issues. 

Dated:  Septem'Der  1",  JlKJl, 
Joanne  K.  Rodman, 
Drsignatcd  Federal  Official. 
(FR  Doc.  01-24255  Filed  9-26-01:  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

(FRL-706&-3] 

Meeting  of  the  Local  Government 
Advisory  Committee  and  the  Small 
Community  Advisory  Subcommittee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Local  Government 
Advisory-  Committee  (LGAC)  and  its 
three  subcommittees  the  Small 
Community  Advisory'  Subcommittee 
(,SCAS).  the  Process  Subcommittee 
(Process)  and  the  Issues  Subcommittee 


Federal  Register/ Vol.  66.  No.  188 /Thursday,  September  27    2001    Not  up- 


49381 


(Issues)  will  meet  on  October  24-26, 
2001,  in  Dallas,  Texas.  The  Conunittee 
and  Subcommittees  will  be  discussing 
issues  concerning  the  relationship 
between  local  governments  and  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  focus  will  be  the 
development  of  recommendations  to  the 
EPA  Administrator  on  a  range  of  issues 
affecting  envirorunental  management 
activities  including:  Identification  of 
obstacles  to  effective  local  government 
environmental  improvement:  needs  of 
local  governments,  financial  and 
otherwise,  for  improving  environmental 
protection;  and  measure  the  success  of 
environmental  improvement  at  the  local 
level  over  the  long  term.  The  LGAC  in 
its  plenary  sessions  will  review  reports 
and  recommendations  ht)m  its 
Subcommittees,  receive  updates  on  the 
implementation  of  previously  approved 
recommendations,  consider 
development  of  an  annual  report, 
consider  work  plans,  and  engage  in  a 
discussion  on  State  and  local  water 
quality  issues. 

The  SCAS.  Process  and  Issues 
Subcommittees  will  meet  in  separate 
sessions  on  Wednesday,  October  24th  to 
review  the  status  of  their  prior  LGAC 
endorsed  recommendations  to  EPA,  to 
consider  the  topics  noted  above,  and  to 
receive  updates  on  pending  actions  on 
Federalism,  Total  Maximum  Dailv  Load 
(TMDL's).  Public  Participation. 
Chromated  Copper  Arsenate  (a  drinking 
water  contaminant),  Urban  Air  Toxics 
and  Communications  with  EPA.  The 
Subcommittee  will  also  develop  work 
plans  for  the  Federal  Fiscal  Year  2002 

Each  Subcommittee  will  hear  from  the 
public  during  their  meetings  on  October 
24th.  SCAS  is  scheduled  to  hear 
comments  from  the  public  from  1 :00 
pm-l:15  pm,  and  both  the  Process  and 
Issues  Subcommittees  will  hear  public 
comments  from  3:45  pm-4:00  pm. 

During  its  plenary  session  on 
Thursday,  October  25th,  the  LGAC  will 
hear  comments  from  the  public  between 
1:45  pm-2  pm.  Each  individual  or 
organization  wishing  to  address  the 
plenary  LGAC  meeting  or  a 
Subcommittee  will  be  allowed  a 
minimum  of  three  minutes.  Please 
contact  the  Designated  Federal  Officers 
(DFO)  at  the  numbers  listed  below  to 
schedule  agenda  time.  Time  will  be 
allotted  on  a  first  come,  first  served 
basis. 

These  are  open  meetings  and  all 
interested  persons  are  invited  to  attend 
LGAC  meeting  minutes  and 
Subcommittee  summary  notes  will  be 
available  after  the  meetings  and  can  be 
obtained  by  written  request  from  the 
DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  number 


listed  below  if  planning  to  attend  so  that 
arrangements  can  be  made  t(i 
comfortably  accommodate  attendees  as 
much  as  possible  Seating  will  he  on  a 
first  come,  first  ser\ed  basis 
DATES:  The  Small  Community  Advisorv 
Subcommittee  is  scheduled  tn  meet 
from  8:30  am — 5  pm  and  the  Issues  and 
Process  Subcommittees  are  scheduled 
from  2:30  pm-5  pm  on  Wednesday 
(3ctober  24th  and  from  8  30  am- 10  l.S 
am,  Thursday,  October  25,  pending 
unfinished  business  The  Local 
Government  Advisorv  Committee 
plenary  session  will  begin  at  10  30  am 
Thursday,  October  25  and  con(  iude  at 
3:00  pm  Friday,  October  26 
ADDRESSES:  All  meetings  will  be  held  in 
Dallas.  Texas  The  Subcommittees  will 
meet  on  Wednesday.  C3ctober  24th  at  the 
US.  EPA  Region  6  Office,  located  at 
Fountain  Place.  1445  Ross  .^vp^u^^  .Ml 
persons  desiring  to  attend  a 
Subcommittee  meeting  must  report  to 
the  EPA  offices  on  the  7th  floor  of 
Fountain  Place  to  sign  in  and  to  be 
directed  to  Subcommittee  meeting 
rooms.  The  LCAC  meeting  on  Thursdav 
and  Friday.  October  25-26.  will  bp  held 
in  the  Griffin  Conference  Room  at  the 
Magnolia  Hotel,  located  at  1401 
Commerce  Street 

Additional  information  can  be 
obtained  by  writing  the  DFOs  at  1200 
Pennsylvania  Avenue,  N'W  (1306.\i. 
Washington.  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Goyernment  .\dy:sor>' 
Committee  (LGAC),  the  Issues  and 
Process  Subcommittees  is  Paul  Guthne 
(202)  564-3649  and  the  DFO  for  the 
Small  Community  Advisory 
Subcommittee  (SCAS)  is  Anne 
Randolph. (202)  564-3679 

Dated  September  1",  2001 
Paul  Guthne. 

Designated  Federal  Officer.  Local  Government 
Advisor}'  Committee 

Dated   September  1~   2001 
Anne  Randolph, 

Designated  Federal  Officer.  Small  Community 
Advison  Suhrommittee. 
IFR  Doc  01-24197  Filed  9-26-01.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  W-00-16:  FRL-706»-41 

Availability  of  Draft  Ballast  Water 
Report  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency (EPA) 

ACTION:  Notice  of  document  aydilahiiit\ 
with  request  for  comments 


SUMMARY:  This  notice  announces  the 
d\rfildhility  of  a  draft  Ballast  Water 
Report  (Report),  which  summarizes  the 
results  of  a  study  on  aquatic  nuisance 
species  (ANS)  in  ballast  water 
discharges,  and  recommends  actions 
that  EP.'K  working  with  other  agencies, 
4i(iuld  take  to  address  the  issue.  We  are 
^f^eking  public  comment  on  this  draft 
Rppnri  and  its  rec  nmmendations 
DATES:  Submit  (Dinnipnts  on  or  before 
lanuarv'  11.  2002 

ADDRESSES:  The  record  for  this  notice  is 
dvaildhle  for  inspection  from  9  a,m.  to 
4pm.  Monday  through  Friday, 
exrludinp  Federal  holidays  at  the  Water 
Docket   401  M  .Strept  SW.  East  Tower 
Basemont  (Room  EB  57).  Washington, 
DC   20460  The  record  includes  the 
subject  draft  Report  and  supporting 
dm  urnents  For  access  to  the  Docket 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 

Please  send  requests  for  a  copy  of  the 
(iraft  Report,  or  written  comments  on 
the  Report,  to:  W-00-16  Ballast  Water 
Comment  Clerk.  Water  Docket  (MC- 
4101).  1200  Pennsylvania  Avenue.  NW  . 
Wd'ihington.  DC  20460   l-!.iii.i   i-iiveries 
should  be  made  to  the  Wdtrr  I  )m(  Ket  at 
401  M  Street,  SW  .  East  Tower  Basement 
(Room  EB  57).  Washington.  DC  20460 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references). 

The  draft  Report  can  also  be 
downloaded  from  internet  address  http/ 
/i\'\\'\%  epa.gov/owow/invasive_species/ 
petition. html  Comments  on  the  draft 
Rpport  ma'.  \»  ■^nhnnttcd  by  electronic 
mail  (t'-maii    (    H'^u:^;  \\ otei^iepa.gov. 
To  avoid  duplii  ntion  of  comments  in 
the  comment  record,  please  do  not  send 
the  same  i  nmments  by  paper  copv  and 
emdil 

FOR  FURTHER  INFORMATKDN  CONTACT:  John 
Heislprat  (202    2t>(>  ht.  ^.,  i  •  Kuby 
Cooprr-Ford  dt    2(i2    Sh4   u"-" 
SUPPLEMENTARY  INFORMATION:  in 
response  to  a  petition  r*-  ■  ,\  ■■  i  from  the 
Pacific  Environmental  Advocacy  Center 
to  EP.^  on  |anuar>  13.  1999,  and  in 
support  of  Executive  Order  13112. 
■  Invasive  Species,"  signed  on  Februarv 
i.  1994.  EPA  undertook  a  Ballast  Water 
Study  (Study)  to:  (1)  Assess  the  issue  of 
.\NS  from  ballast  water  discharges,  (2) 
research  and  report  what  mechanisms 
are  available  under  the  Clean  Water  Act 
(CWA)  or  other  statutes  to  effectively 
control  the  introduction  of  ANS  in 
ballast  water,  and  (3)  recommend 
actions  we  should  take  to  address  the 
issue. 

.^s  part  of  this  Study,  EPA  developed 
thf  (iraft  Report  to  generate  public 
(iis{  ussion  on  this  matter.  The  draft 
Report  includes  the  following: 
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(1 )  A  surv-ev  of  existing  Federal.  State 
and  international  actions  to  address 
ANS. 

(2)  Option^  for  controlling  ballast 
water  through  legal,  technical  and 
practical  mechanisms 

(3)  A  list  of  additional  ofin-regulatorv 
and  regulatory  actions  that  the  EPA  and 
other  agencies  might  take  to  minimize 
the  spread  of  invasive  ANS  in  ballast 
water;  and 

(4)  Other  relevant  factors  and 
considerations 

As  the  draft  Report  states,  the  Studv 
concluded  that  the  threat  of  ANS 
introduction  from  ballast  water 
discharges  is  real,  and  that  EPA  has  an 
appropriate  role  in  mitigating  that 
threat.  The  Report  recommends  against 
establishing  a  regulaton-  program  for 
ballast  water  discharges  under  the  C\\.\ 
at  this  time. 

The  Report  suggests  that  the  greatest 
barrier  to  effectively  preventing  the 
threat  of  ANS  introductions  from  ballast 
water,  which  has  to  be  resolved,  is  the 
lack  of  effective  and  affordable 
technologies  for  treating  ballast  water  to 
remove  or  reduce  the  ANS  threat  Those 
technologies  are  rapidly  emerging  and 
e.xpected  to  be  widely  available  in 
several  years 

The  Study  examined  the  US.  Coast 
Guard's  ballast  water  program  under  the 
National  Invasive  Species  Act  (NISA)  of 
1996,  the  work  of  the  Aquatic  Nuisance 
Species  Task  Force  under  NISA,  and  tht' 
interagency  efforts  established  under 
Executive  Order  13112.  The  Study 
concluded  that  although  the  NISA 
program  in  its  current  form  pxobably 
does  not  sufficiently  protect  against 
ANS  spread  from  ballast  water 
discharges,  the  primary  impediments  to 
its  success  {i.e..  the  lack  of  ballast  water 
treatment  technologies,  and  the  lack  of 
comprehpaffhre  mandatory  ballast  water 
treatment  standards)  are  waning  The 
Coast  Guard  is  expected  to  take  several 
actions  in  the  near  hiture  to  better 
incorporate  new  and  more  effective 
ballast  water  treatment  technologies  into 
its  ballast  water  program.  EPA  believes 
those  actions,  coupled  with  availability 
of  new  treatment  technologies,  provide 
the  most  effective  approach  for 
preventing  ANS  introductions  from 
ballast  water. 

Based  on  its  findings,  the  draft  Report 
proposes  recommendations  that  EPA 
work  with  the  Coast  Guard  and  other 
stakeholders  to  foster  the  rapid 
development  of  ballast  water  treatment 
technologies,  and  support  the  Coast 
Guard  regulatory  program  to  ensure  that 
it  is  as  effective  as  possible  against  ANS 
spread 


The  Report  makes  the  following 
sptM  ifit  draft  recommendations  for 
addressing  tht'  issue. 

a.  Actively  promote  research. 
outreach,  and  technology  development 
through  partuapation  in  the  ANS  Task 
Force,  the  Invasive  Species  Council,  and 
their  appropriate  committees  and 
working  groups  on  ballast  water. 

b   Promote  technology  development, 
for  example  through  its  Environmental 
Technology  Verification  (ET\').  Small 
Business  Innovative  Research,  and 
Green  Ships  and  Green  Ports  programs. 

c.  Establish  the  prevention  of  ANS 
introductions  as  an  EPA  research 
priority 

d.  Provide  technical  assistance  to 
ANS  research  projects  initiated  or 
funded  bv  the  National  Oceanic  and 
.■\tinuspherir,  .administration  (NOAA), 
the  U.S.  Fish  and  Wildlife  Service 
(USBVS).  the  U.S.  Coast  Guard,  or  other 
government,  academic,  or  non- 
governmental organizations 

e.  Support  the  U.S.  Coast  Guard's 
efforts  to  evaluate  the  effectiveness  of  its 
regulations  and  to  revise  them,  if 
necessary,  to  enhance  their  effectiveness 
in  preventing  .\NS  introductions, 
including  the  development  of  domestic 
ballast  water  standards  and  encouraging 
the  development  and  adoption  of  new 
technologies. 

f  Continue  EPAs  participation  on  the 
U.S.  delegation  to  the  Ballast  Water 
Working  Group  of  the  Marine 
Environmental  Protection  Committee  of 
the  intprnational  Maritime  Organization, 
which  IS  working  toward  an 
international  ballast  water  agreement, 
including  developing  standards. 

g.  Encourage  public  participation  and 
education/outreach  (e.g.,  through  the 
National  Estuary  Programs.  Great  Waters 
Programs,  .^quatic  Nuisance  Species 
Task  Fone  (ANSTF).  National  Invasive 
Species  Council,  Interagency  Committee 
on  the  Marine  Transportation  System, 
and  web  sites). 

h  Work  with  the  IS.  Coast  Guard  to 
maximize  compliance  with  the  National 
Invasive  Species  Act  (NISA)  regulations 
at  33CFR  151  hv; 

1  Providing  technical  assistance, 
coordination,  and  advocacy  support  to 
US  Coast-Guard  outreach,  education, 
and  research  projects:  and 

2  Partu  ipating  actively  on  the 
.ANSTF.  Its  regional  Panels,  and  its 
Ballast  Water  Committees. 

i.  In  cooperation  with  other  Federal 
agencies,  engage  the  regulated 
community  in  a  government-shipper 
partnership  f  mphasizing  the  use  of 
Environmental  Management  Systems  to 
address  all  aspects  of  ship-bome 
transfers  of  ANS.  by; 


1.  Formally  recognizing  the  efforts  of 
shipping  interests  which  commit  to  real, 
significant  actions  that  reduce  the  risk 
of  ANS  transfer; 

2.  Providing  technical  assistance, 
coordination,  and  where  appropriate, 
financial  support  to  shippers  projects 
designed  to  address  ANS:  and 

3.  Where  appropriate,  providing 
regulatory  flexibility  for  ANS 
prevention  projects  using  EPA's  Project 
XL  Program. 

j.  Provide  encouragement  for  national 
consistency  and  coordination  to  State 
and  local  governments'  efforts  to  control 
ANS  invasion  from  ballast  water. 

k.  Develop  EPAs  Invasive  Species 
Management  Plan  to  identify 
appropriate  EPA-specific  activities  to 
implement  the  Invasive  Species 
Council's  National  Invasive  Species 
Management  Plan. 

1.  Use  EPA's  authority  to  review 
NEPA  documents  and  other 
documentation,  to  promote  the  adequate 
consideration  of  the  effects  of  ANS  in 
Federal  actions  which  involve  ballast 
water, 

m.  Defer  consideration  of  the 
application  of  NPDES  permits  to  ballast 
water  discharges  pending  these  actions. 
The  effectiveness  of  other  programs, 
including  tlie  level  of  compliance  with 
the  Coast  Guard's  program  under  NISA, 
will  be  a  factor  in  EPA's  future 
consideration  of  this  issue. 

The  following  documents  are 
available  from  the  \V-0(>-16  Water 
Docket,  and  are  also  available  at  the 
internet  address  listed  above; 

1.  Petition  to  EPA  to  regulate  ballast 
water  under  NPDES.  dated  January  13. 
1999. 

2.  Letter  from  the  Assistant 
Administrator  for  Water,  to  petitioner, 
dated  April  6.  1999. 

3.  Written  comments  received  on  the 
petition  prior  to  release  of  the  draft 
Ballast  Water  Report. 

4.  Draft  Ballast  Water  Report. 

Dated:  September  21,  2001. 
G.  Tracy  Mehan,  III, 

Assistant  Administrator.  Office  of  Water. 
(FR  Doc.  01-24193  Filed  9-26-01:  8:45  am] 
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AGENCY 

[FRL-7063-91 

Clean  Water  Act  Clasa  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  the  California  Department  of 
Transportation 

agency:  Enviroimiental  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  Proposed  Clean  Water 
Act  administrative  penalty  assessment 
and  opportunity  to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  Consent  Agreement  for  alleged 
violations  of  the  Clean  Water  Act.  EPA 
is  also  providing  notice  of  opportunity 
to  comment  on  the  proposed  penalty. 

EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g).  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance 
Under  section  309(g),  any  person  who 
has  violated  the  conditions  of  a  National 
Pollutant  Discharge  Elimination  System 
permit  may  be  assessed  a  penalty  in  a 
"Class  11"  administrative  penalty- 
proceeding.  Class  II  proceedings  under 
section  309(g)  are  conducted  in 
accordance  with  the  "Consolidated 
Rules  of  Practice  Governing  the 
Administrative  Assessment  of  Civil 
Penalties,  Issuance  of  Compliance  or 
Corrective  Action  Orders,  and  the 
Revocation,  Termination  or  Suspension 
of  Permits,"  40CFRpart  22 
("Consolidated  Rules"),  published  at  64 
FR  40138,  40177  (July  23,  1999). 

EPA  is  providing  notice  of  the 
following  Class  II  penalty  proceeding, 
filed  on  September  6,  2001: 

In  the  Matter  of  the  California 
Department  of  Transportation,  District 
11,  Docket  No.  CWA-9-2001-0003; 
Complainant,  Alexis  Strauss,  Director, 
Water  Division,  U.S.  EPA,  Region  9,  75 
Hawthorne  St.,  San  Francisco,  CA 
94105;  Respondent,  California 
Department  of  Transportation,  District 
11,  2829  Juan  St.,  San  Diego,  CA  92186. 
In  accordance  with  the  terms  of  the 
Consent  Agreement,  Respondent  agrees 
to  pay  to  the  United  States  a  civil 
penalty  of  $137,500  (one  hundred 
thirty-seven  thousand,  five  hundred 
dollars)  for  various  discharges  from  the 
"State  Route  56  Construction  Project,  ' 
located  in  San  Diego  County  near  the 
City  of  Poway,  to  Deer  Creek  and  Los 
Penasquitos  Creek,  in  violation  of  the 
terms  and  conditions  of  the  "National 
Pollutant  Discharge  Elimination  System 
Permit  for  Storm  Water  Discharges  from 
the  State  of  California,  Department  of 
Transportation  Properties,  Facilities, 
and  Activities,"  NPDES  No 
CAS000003. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  or  participate  in  a  Class  II 
penalty  proceeding  are  set  forth  in  the 
consolidated  rules.  The  deadline  for 
submitting  public  comment  on  a 


proposed  Class  II  order  is  thirty  (."^0) 
days  after  publication  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishmg  to  receive  a  atp\  of  {h^' 
consolidated  rules,  review  the 
complaint  or  other  documents  filed  in 
the  proceedings,  or  comment  or 
participate  in  the  proceedings,  should 
contact  Danielle  Can.  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  9,  75 
Hawthorne  St.,  San  Francisco.  CA 
94105. (415)  744-1391    The 
administrative  record  for  this 
proceeding  is  located  in  the  EP,\ 
Regional  Office  identified  above,  and 
the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  EPA  will  not  issue  a  final  order 
assessing  a  penalty  in  these  proceedings 
prior  to  forty  (40)  days  after  the  date  of 
publication  of  this  document 

Dated  September  19,  2001 
Alexis  Strauss, 

Director.  Water  Division 

[FRDor    01-24216  Filed  9-26-01 .  8  45  ami 
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FEDERAL  COMMUNICATK>NS 
COMMISSION 

PubHc  Information  Collections 
Approved  t>y  Office  of  Management 
and  Budget 

-September  19.  2001 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  publu 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
Public  Law  104-13  An  agencv  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission.  (202)  418-1379 

Federal  Communications  Commission 

OMB  Control  So    3060-0715 
Expiration  Date  09'3"o/2004 
Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  (CPNI)  and  Other  Customer 
Information.  CC  Docket  No  96-1 15 
Form  \'o  :  N/A. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  6832 
respondents;  89.8  hour  per  response 
(avg);  613.616  total  annual  burden 
hours. 


Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden: 
$229,520,000 

Frequency  of  Response:  On  occasion; 
Rtn  ordkeeping;  Third  Party  Disclosure 

DescnptK.r,  Ttn  f   ! lowing  collections 
implement  the  sUtulury  obligations  of 
section  222  of  the  Telecommunications 
Act  of  1996:  (a)  Customer  Approval:  If 
carriers  choose  to  use  CPNI  to  market 
service  offerings  outside  the  customer's 
existing  service,  they  must  obtain 
customer  approval.  See  47  CFR  64  2005 
and  64  2007  (.No.  of  respondents:  4832: 
hours  per  response:  39  hours;  total 
annual  burden   188,448  hours). 
Customer  .'\ppr'  \  ril  Documentation  and 
Rpcordkeei  iiig    I  t'lecommunications 
carriers  must  implement  a  system  by 
which  the  status  of  a  customer's  CPNI 
approval  can  be  clearlv  established  prior 
to  the  use  of  CPNI  See  47  CFR 
64  2007(e)  and  64  2009.  (No  of 
respondents  4832;  hours  per  response: 
30  minutes;  total  annual  burden:  2416 
hours),  c  Notification  of  CPNI  Rights: 
All  telecommunications  carriers  mat 
choose  to  solicit  customer  approval 
must  provide  their  customers  a  one-time 
notification  of  their  CPNI  rights  prior  to 
anv  such  solicitation.  See  47  CFR 
64  2007(f).  (No.  of  respondents:  4832; 
hours  per  response;  78  hours;  total 
annual  burden:  376.896  hours)  d 
Notification  Recordkeeping:  Pursuant  to 
the  one-time  notification  requirement, 
carriers  must  maintain  a  r^*<  'ifii  :  i  -uch 
notifications  Carriers  rii  .-'  ;i;.iintain 
such  records  for  a  periud  uf  at  least  one 
year  See  47  CFR  64.2007(e).  (No.  of 
respondents:  4832;  hours  per  response 
30  minutes:  total  annual  burden:  2416 
hours)  e  Event  Histories 
Recordkeeping  Telecommunications 
(  amers  must  establish  a  super\'isory 
review  process  r"t;.iriing  carrier 
compliance  wuh  tin  rules  in  47  CFR 
part  64  for  outbound  marketing 
situations.  See  47  CFR  64.2009(c)  and 
(d).  (No.  of  respondents:  4832;  hours  per 
response:  15  minutes;  total  aimual 
burden   1208  hours),  f.  Compliance 
Certification  All  telecommunications 
ramers  must  obtain  on  an  annual  basis 
a  certification  signed  by  a  current 
corporate  officer  attesting  that  he  or  she 
has  personal  knowledge  that  the  carrier 
is  in  compliance  with  the  Commission's 
rules,  and  to  create  an  accompanying 
statement  fv;  laining  how  the  carriers 
are  impNiiK  iiting  the  rules  and 
safeguards  See  47  CFR  64.2009.  (No.  of 
respondents:  4832;  hours  per  response: 
1  hours,  total  annual  burden:  4832 
hours),  g.  Aggregate  Customer 
Information  Disclosure  Requirements 
for  Local  Exchange  Carriers  (LECs): 
LECs  must  disclose  aggregate  customer 
information  to  others  upon  request. 
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when  thev  use  or  disclose  the  aggregate 
customer  information  for  marketing 
service  to  which  the  customer  does  not 
subscribe  (No.  of  respondents:  1400; 
hours  per  response.  1  hour;  total  annual 
burden:  1400  hours),  h.  CPNl  Disclosure 
to  Third  Parties:  Section  222(c)(2) 
requires  carriers,  when  presented  with  a 
customers  affirmative  written  reque'^t. 
to  provide  that  customers  CPNI  to  anv 
person  designated  in  the  written 
authorization.  (No  of  respondents:  300. 
hours  per  response:  5  hours;  total 
annual  burden;  2500  hours),  i. 
Subscriber  List  Information  Disclosure 
Requirement  for  Providers  of  Telephone 
Exchange  Service;  Telecommunications 
carriers  that  provide  telephone 
exchange  service  must  provide 
subscriber  list  information  gathered  in 
its  capacity  as  a  provider  of  such  service 
on  a  timelv  and  unbundled  basis,  under 
nondiscriminatorv'  and  reasonable  rates, 
terms,  and  conditions,  to  any  person 
upon  request  for  the  purpose  of 
publishing  directories  in  any  format. 
See  47  CFR  64.2309.  (No.  of 
respondents;  2000;  hours  per  response 
10  hours;  total  annual  burden:  20,000 
hours),  j.  Notifications:  A  carrier  must 
provide  subscriber  list  information  at 
the  time  requested  by  the  directorv 
publisher,  provided  that  the  directory 
publisher  has  given  at  least  thirty  days 
advance  notice  and  the  carrier's  internal 
systems  permit  the  request  to  be  filled 
with  that  time  frame.  See  47  CFR 
64.2:^13,  64.2317,  and  64.2329.  (No.  of 
respondents:  500;  hours  per  response;  5 
hours;  total  annual  hours:  2500  hours) 
k.  Cost  Study:  In  the  event  a  directory 
publishers  files  a  complaint  regarding  a 
carrier's  subscriber  list  information 
rates,  the  carrier  must  present  a  cost 
study  providing  credible  and  verifiable 
cost  data  to  justif\-  each  challenged 
rates.  (No.  of  respondents:  100;  hours 
per  response:  100  hours;  total  annual 
hours:  10.000  hours)  1  Certification  A 
telecommunications  carrier  may  require 
a  person  requesting  subscriber  list 
information  pursuant  to  section  222\ej 
of  the  Communications  Act  or  section 
64.2309  to  certify  that  the  publisher  will 
use  the  information  only  for  purposes  of 
publishing  a  directory  The  certification 
may  be  either  oral  or  written,  at  the 
carrier's  option.  See  47  CFR  64  23;^7 
(No.  of  respondents:  2000,  hours  per 
response    5  hours;  total  annual  burden 
1000  hours)  m  Disclosure  of  Contracts. 
Rates,  Terms,  and  Conditions  and 
Recordkeeping:  A  telecommunications 
carrier  must  retain,  for  at  least  one  year 
after  its  expiration,  each  written  ccmtact 
that  it  has  executed  for  the  provision  of 
subscriber  list  information  for  directory 
publishing  purposes  to  itself,  an 
affiliate,  or  an  entity  that  publishes 


directories  on  the  carrier's  behalf.  A 
telecommunications  carrier  must 
maintain,  for  at  least  one  year  after  the 
(  arrier  provides  subscriber  list 
information  for  directory  publishing 
purposes  to  itself,  an  affiliate,  or  an 
entity  that  publishes  directories  on  the 
earner's  behalf,  records  of  any  of  its 
rates,  terms,  and  conditions  for 
providing  that  subscriber  list 
information  which  are  not  set  forth  in  a 
written  contract  Those  records  and 
contracts  shall  be  made  available  to  the 
Commission  and  to  any  directory 
publisher  upon  request  See  47  CFR 
f)4  2,M1    (No  of  respondents:  2000; 
hours  per  response:  1  hour;  total  annual 
burden:  2000  hours).  All  of  the 
collections  are  used  to  ensure  that 
telecommunications  carriers  comply 
with  the  requirements  the  Commission 
promulgates  in  its  rules  and  orders  and 
to  implement  section  222  of  the  statute. 
Obligation  to  respond:  Mandatory. 
OMB  Control  So.:  3060-0971.  ' 
Expiration  Date:  09/30/2004. 
Title  .Numbering  Resource 
Optimization.  Se<:ond  Report  and  Order. 
Order  on  Reccmsideration  in  CC  Docket 
No.  96-98  and  CC  Docket  No.  99-200. 
and  Second  Further  Notice  of  Proposed 
Rulemaking 
Form  So.:  N/ A 

Respondenta  State.  Local  or  Tribal 
Government;  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  2050 
respondents.  6  82  hour  per  response 
(avg);  14,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  ot  Response:  On  occasion; 
Third  Party  Disclosure 

Description:  In  the  Second  Report  and 
Order  in  CC  Dockets  96-98  and  99-200. 
the  Commission  requires  carriers  that 
report  forecast  and  utilization  data  semi- 
annually to  North  American  Numbering 
Plan  .Xdministrator  (NANPA)  or  the 
Pooling  .-Kdministrator  to  duplicate  such 
request  for  state  commissions  upon 
request.  (No  of  respondents:  50;  hours 
per  response:  30  hours  per  state:  total 
annual  burden:  1500  burden  hours).  In 
addition,  to  request  a  "for  cause"  audit 
of  a  camer.  the  N.'KNPA,  the  Pooling 
.Administrator  or  a  state  commission 
must  draft  a  request  to  the  auditor 
stating  the  reason  for  the  request,  such 
as  misleading  i.n  inaccurate  data,  and 
attach  supporting  documentation,  (No. 
of  respondents:  2000:  hours  per 
response:  6  25  hours:  total  annual 
burden:  12.500  burden  hours).  The 
information  collected  will  be  used  by 
the  F(;C,  state  commissions,  the  NANPA 
and  the  Pooling  Administrator  to  verify 
the  validit\  and  accuracy  of  such  data 
and  to  assist  slate  commissions  in 


carrying  out  their  numbering 
responsibilities  such  as  area  code  relief. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  DC  20554. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary-. 

IFR  Dor.  01-24135  Filed  9-26-01:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U,S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the    . 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whetlier  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wrww.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  22. 
2001. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue.  Boston, 
Massachusetts  02106-2204: 
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1.  Westfield  Mutual  Holding 
Company.  Westfield.  Massachusetts  and 
Westfield  Financial,  Inc.,  Westfield, 
Massachusetts:  to  become  a  bank 
holding  company  and  acquire  100 
percent  of  the  voting  shares  of  Westfield 
Savings  Bank,  Westfield,  Massachusetts 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-14.4: 

1.  Allied  First  Bancorp,  Inc.. 
Naperville,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Allied 
First  Bank,  s.b..  Naperville,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  21,  2001. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board 

[FR  Doc  01-24133  Filed  9-26-00;  8:4.5  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 111] 

Policy  Statement  on  Payments  System 
Risk  Potential  Longer-Term  Policy 
Direction 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTKMJ:  Extension  of  comment  deadline. 


summary:  The  Board  has  extended  the 
deadline  for  its  request  for  comment  on 
the  potential  longer-term  direction  of  its 
payments  system  risk  (PSR)  policy  (66 
FR  30208.  June  6.  2001).  The  longer- 
term  policy  options  include  the 
following:  (1)  Lowering  single-day  net 
debit  cap  levels  to  approximately  the 
current  two-week  average  cap  levels  and 
eliminating  the  two-v/eek  average  net 
debit  cap,  (2)  implementing  a  two-tiered 
pricing  regime  for  daylight  overdrafts 
such  that  institutions  pledging  collateral 
to  the  Reserve  Banks  pay  a  lower  fee  on 


their  collateralized  (jaylight  overdrafts 
than  on  their  uncollateralized  davlight 
overdrafts,  and  (3)  monitoring  in  real 
time  all  payments  with  settlement-dav 
finality  and  rejecting  those  pavments 
that  would  cause  an  institution  to 
exceed  its  net  debit  cap  or  davlight 
overdraft  capacity  level 

DATES:  Comments  must  be  received  bv 
November  16.  2001 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1  111.  may  be 
mailed  to  Ms,  Jennifer  J  Johnson 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C. 
Streets.  NW,  Washington,  D  C  20551  or 
mailed  electronically  to 
regs.cominents®federalreserv'e  gov 
Comments  addressed  to  Ms,  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  am  and  5  1  5 
p,m,  and  to  the  security  control  room 
outside  of  those  hours  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW 
Comments  may  be  inspected  in  Room 
MP-500  between  9  am  and  5  p  m 
weekdays,  pursuant  tc  §  261  12.  except 
as  provided  in  §  261  14,  of  the  Board  s 
Rules  Regarding  Availabilitv  of 
Information.  12  CFR  261  12'and  261  14 
FOR  FURTHER  rNFORMATKW  CONTACT:  Paul 
Bettge,  Associate  Director  (202/452- 
3174),  Stacy  Coleman.  Manager  (202 
452-2934),  or  John  Gibbons.  Senior 
Financial  Services  Analyst  (202  452- 
6409).  Division  of  Reserve  Bank 
Operations  and  Payment  Systems 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  terrorist  attacks  that  occurred  on 
September  11.  some  organizations  with 
an  interest  in  the  potential  longer-term 
policy  direction  of  the  Board  s  pavments 
system  risk  policy  have  had  to  devote 
significant  resources  to  ensuring  the 
continued  smooth  functioning  of  the 


pa\'mpnt^  v\-';tf'iii-  ,i;,(i  fin.ini  i,il 
markets  The  Bndul  has  tixtijiided  the 
t  (imment  deadline  to  provide  these 
>rt;anizations  with  adequate  lime  to 
doalvze  the  issues  raised  in  the  notice 
ajid  to  incorporate  their  perspectives  on 
recent  financial  market  experiences. 

Bv  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  Svstem.  September 
JI,  2001 

Jennifer  |.  Johnson, 

Secretary  of  the  Board. 

[FRDoc  01-24132  Filed  9-2&-01;  8:45  ami 
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FEDERAL  TRADE  COMMISSJON 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
under  the  Premerger  Notification  Ruies 

Section  ".\  of  the  Clayton  Act.  15 
V  S  C   18a.  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  cerlain  mergers 
or  acquisitions  to  givp  the  Federal  Trade 
Commissiun  and  the  .Assistant  Attorney 
Oeneral  ddvanrp  nnticp  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
".Mb)(2)  of  the  Ad  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  nf  this  action  be 
published  m  the  Federal  Ret^ister 

The  fnllovN  mt:  tr.-i;i>.,n  !  ,<  ins  were 
granted  earU  te.'^iMUdtuiii  wf  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  inadi'  h\  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
(renerai  fur  the  Antitrust  Division  of  the 
Department  of  Justice,  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acqumng 


Acquired 


Enttttes 


Transactions  Granted  Earty  Terminatior>— 09/04/2001 


20012324 
20012325 

20012327 
20012331 
20012332 
20012335 
20012336 
20012339 
20012341 
20012348 
20012351 
20012352 


Deutsctie  Post  AG      ING  Groep  N  V 

Hudson  United  Bancorp  Veremging  AEGON 


Mr  and  Mrs  Moustafa  &  Samia  Nasr  Brooks  Automation   loc       

Clear  Channel  Communications.  Ir>c  Mr  Keith  Rupert  Murdoch  

John  Wiley  &  Sons.  Inc Patrick  J   McGovem 

Alleghany  Corporation  Capitoi  Transanienca  Corporation 

Alcoa  Inc Newco  

BHP  Bllliton  Pic     ,', Newco  

Long  Star  Technologies,  Inc Cargill   Incorporated     

Charles  W  Ergen  StarBand  Communications   mc 

Pacific  Mutual  Holding  Company  Scottish  Annuity  &  L;fe  Holdings  Ltd 

TranSwitch  Corporation  Onex  Communications  Corporation 


BHF  lUSA)  Holdings,  Inc 

"ransamenca   Retail   Financial   Serv»ces 

Corporation 
Brooks  Automation.  Inc 
Fox  Television  Stations,  Inc 
Hungry  Minds   Inc 
Capitol  Transamenca  Corporation. 
Newco 
Newco 

North  Star  Steel  Company 
StarBand  Communications  Inc 
Scottish  Annuity  &  Life  Holdings.  Ltd. 
Onex  Communications  Corporation 
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Trans  * 


Acquinng 


Acquired 


Entities 


20012333 


Mr  Keitr  Rupert  Murdoch 


Transactions  Granted  Early  Termination — 09/06/2001 

Clear  Channel  Commuriications   Inc 


Clear    Channel    Broadcasting    Licenses. 
Inc. 


Transactions  Granted  Early  Termination — 09/07/2001 


20004606  Meiso  OYJ  ,  Svedaia  !iau.stn  AB 

20010263     -..     Chevron  Corporation  Tpxacn  nc 


Svedala  Industn  AB 
Texaco  Inc 


Transactions  Granted  Early  Termination— 09/10/2001 


20012353 
20012354 
20012356 

20012357 
20012360 
20012362 
20012364 
20012368 
20012377 
20012380 
20012389 


20012312 

20012350 
20012367 


Allegiance  Telecom,  Inc ,  Macro  Holding,  Inc 

United  Rentals  Inc  ;  Fluor  Corporation  

Swiss  Reinsurance  Company 1  Lincoln  National  Corporation 


Royal  BanK  of  Canada   !  Tucker  Anthony  Sutro 

Keane   mc  '  Metro  Intormation  Services  Inc 


Prestige  Brands  Holdings   inc , 

Reed  inteT^ationai  P  l  C 

Riverdeep  Group  pic      

McCain  Foods  Group  Inc i  Rotten  A  Joan  Follett 

H  J   Heinz  Company       McCam  Foods  Group  Inc 

The  Pokemon  Company  |  Nintendo  Co  Ltd 


Procter  A  Gamble  Company  (The) 

Classroom  Connect,  Inc 

Alec  E   Gores       


Macro  Holding,  Inc 

S&R  Equipment  Co    Inc 

The    Lincoln    National    Life    Insurance 

Company 
Tucker  Anthony  Sutro 
Metro  Information  Services  Inc 
Procter  &  Gamble  Company.  (The) 
Classroom  Connect  Inc 
TLC  Education  Properties  LLC 
Ancor  Food  Products.  Inc 
Anchor  Food  Products.  Inc. 
Nintendo  of  America  Inc 


Transactions  Granted  Early  Termination — 09/13/2001 


B. E  Aerospace   inc Pau^  and  Adnanne  Mittentag    a  marned 

couple 

Longs  Drug  Stores  Corporation  -...  j  Albertson  s.  Inc 

Grupo  1MSA.  S  A  de  C  V |  LTV  Corporation,  Debtor-in-Bankmptcy 


M&M  Aerospace,  Inc 

Rx  America  L.L  C 

VP  Buildings.  Inc..  United  Panel,  Inc. 


Transactions  Granted  Early  Termination — 09/14/2001 


20012349 
20012365 
20012374 
20012384 
20012385 

20012390 
20012391 


ZF  Fnednchsnater  AG   '  Siemens  AKtiengesellschafI 

Elsevier  NV  '  Classroom  Connect   mc 

Dr  Chnstoph  B'OCher    ;  Apax  Europe  V  A  LP    

CaMyie  Partners  Ml   L  P    DMDA   Inc     

Wella  AG  Robert  R  Taylor  


Veeco  Instruments  Inc    I  Paul  E.  Colombo 

Paul  E  Colombo   i  Veeco  Instalments  Inc. 


Mannesmann  Sachs  AG  • 

Classroom  Connect  Inc 
Netstal-Maschinen  AG 
DMDA.  Inc 

Graham  Webb  International  Limited  Part- 
nership 
Applied  Epi.  Inc 
Veeco  Instruments  Inc 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M,  Peav  or  Parcellena  P 
Fielding,  Contact  Rppresentativp-,, 
Federal  Trade  Commission.  Premerger 
N'otificatifin  Office,  Bureau  of 
Competition,  Room  U)A.  Wd.shington, 
DC  20580.    202)  32B-3100. 

B\  D\T^'<  ':i>n  of  the  Commission. 
Donald  S.  Clark. 

FK  Dm(    i);-24120  Filed  9-2&-01;  8:45  ami 

BtUJNG  CODE  67SO--01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  the  Secretary 


I 


Findings  of  Scientific  Misconduct 

AGENCY:  Office  uf  the  Secr»'tdr.-,  HHh 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Researcn  Integntv  (ORll 
and  the  Assistant  Secretary  for  Health 


have  taken  final  action  in  the  following 
case: 

David  D.  Sanchez.  Public  Health 
Foundation  Enterprises.  Inc  IPHFEi 
Based  on  the  report  of  <in  investigation 
conducted  by  PHFE  and  additional 
analysis  conducted  bv  ORI  in  its 
oversight  review,  the  I'  .S.  Public  Health 
Service  (PHS)  found  that  Mr  Sanchez. 
former  research  assistant  for  PHFE's 
California  Emerging  Infections  Program 
(CEIP),  engdgf'd  in  scientific  misconduct 
in  research  supported  bv  Centers  for 
Disease  C'ontrol  and  Prevention  (CDC) 
cooperative  agreement  U50 
CCU915546-03 

Specifically.  PHS  finds  that  Mr. 
Sanchez  engaged  in  scientific 
misconduct  bv  falsifying  and  fabricating 
data  in  interview  questionnaires 
involving  21  cases  and  27  controls  for 
the    Campvlobdcter  Ethnicity  Case 
Control  Studv,  '  which  he  submitted  to 
the  CEIP  coordinator  As  a  result  of  his 
actions,  none  of  Mr  Sanchez'  research 
could  be  considered  reliable  and  the 


research  project  was  terminated.  Mr. 
Sanchez  also  falsified  and  fabricated  an 
additional  15  data  records  relating  to 
PHFE's  "E.  coli  0157  Case-Control 
Studv."  which  he  also  submitted  to  the 
CEIP  coordinator.  Mr.  Sanchez  further 
engaged  in  a  pattern  of  dishonest 
conduct  that  indicates  that  he  is  not 
presently  responsible  to  be  a  steward  of 
Federal  funds.  This  pattern  of  behavior 
includes  falsely  claiming  hundreds  of 
hours  on  his  time  sheets  submitted  to 
CEIP  for  which  he  had  not  performed 
anv  work  and  repeatedly  refusing  to 
cooperate  with  the  misconduct 
investigation.  These  actions  adversely 
and  materially  affected  CEIP's  ability  to 
determine  risk  factors  for 
Campylobacter  infections  among  Latino 
and  Chinese-American  children.  No 
publications  required  correction. 

Mr,  Sanchez  has  entered  into  a 
Voluntary  Exclusion  Agreement 
(Agreement)  with  PHS  in  which  he  has 
voluntarily  agreed  for  a  period  of  three 
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(3)  years,  beginning  on  September  4, 
2001: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  C.F.R.  Part  76  (Debarment 
Regulations); 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board.  andVor  peer 
review  committee,  or  as  a  consultant. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Director.  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane.  Suite  700, 
Rockville,  NID  20852,  (301)  443-5330 

Chris  B.  Pascal. 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  01-24157  Filed  9-26-01;  8:45  am) 

BILUNG  CODE  41 50-31 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.,  Appendix  2),  the 
Agency  for  Healthcare  Research  and 
Quality  (AHRQ)  announces  meetings  of 
scientific  peer  review  groups.  The 
subcommittees  listed  below  are  part  of 
the  Agency's  Health  Services  Research 
Initial  Review  Group  Committee. 

The  subcommittee  meetings  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory- 
disclosure  under  the  above-cited 
statutes. 

1.  S'amc  of  Subcommittee  Health  Care 
Research  Training 

Date:  September  27-28.  2001  (Open  from 
8  a.m.  to  8:15  a.m.  and  closed  for  remainder 
of  the  meeting]. 

Place:  AHRQ,  Executive  Office  Center. 
6010  Executive  Boulevard.  4th  Floor 
Conference  Center,  Rockville,  Maryland 
20852. 

2.  Xame  of  Subcommittee  Health  C^re 
Technology  and  Decision  Sciences. 


Date  October  4-5.  2001  (Open  frnm  Sam 
to  8:15  am  and  closed  for  remainder  of  the 
meetmg). 

Place  ,\HRQ.  Executive  Offiie  Center. 
6010  Executive  Boulevard.  4th  Floor 
Conference  Center  Rockvillp,  Maryland 
20852 

3,  Same  of  Subcommittep  Health  Systems 
Research 

Dore  October  18-iq,  2001  (Open  from  8 
am,  to  8,15  am,  and  closed  for  remainder  nf 
the  meeting) 

Place  AHRQ,  Exei;utive  Office  Center, 
6010  Executive  Boulevard.  4th  Floor 
Conference  Center,  Rockville,  Mar\lanH 
20852 

4  Same  of  Subcommittee  Health  Research 
Dissemination  and  Implementation 

Dafe  Octobef  29- .30,  2001  (Open  from  8 
am  to  8:15  a  m  and  t.iosed  for  remainder  o^ 
the  meeting) 

Place  AHRQ  Executive  Offu  e  Center, 
6010  Executive  Boulevard   4th  Floor 
Conference  Center.  Rockville   Mar\  land 
20852 

5  \'ame  of  Subcommittee  Health  Care 
Quality  and  Effectiveness  Research 

Date  October  25-26.  2001  (Open  from  8 
a,m  to  8  15  am   and  (  losed  for  rerr.ai.ider  of 
the  meeting] 

Place  AHRQ,  Executive  (Jffn  er  (.enter. 
6010  Executive  Boulevard   4th  Floor 
Conference  Center,  Rofkvihe   Marx  land 
20852 

Contact  Person  .\nyone  wishing  to  obtain 
a  roster  of  members,  agenda^r  minutes  of  the 
nonconfidential  portions  of  the  meetings 
should  contact  Mrs   Bonnie  Campbell 
Committee  Management  Offn  er.  Offu  c  •-'. 
Research  Review,  Education  and  Poln  \ 
AHRQ,  2101  East  )efferson  Street,  Suite  400. 
Rockville.  Maryland  20852.  Telephone  (301) 
594-1846 

This  notice  is  being  published  less  than  1  S 
days  prior  to  the  September  27-28  and 
October  4-5  meetings  due  to  the  t^me 
constraints  of  reviews  and  funding  cycles 

Agenda  items  for  these  meetings  are 
sub|ect  to  change  as  priorities  dictate. 

Dated:  September  20  2001 
)ohn  M.  Eisenberg,  M.D. 

Director 

(FR  Doc  01-24225  Filed  Q-Jh-01;  8:45  am) 

BILUNG  COOC  4iaO-«>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-10045] 

Agericy  Information  Collection 
Acth^mes:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS).  Department  of  Health 
and  Human  Services,  has  submitted  to 


the  Office  of  Mdndgi'm'-rit  rtmi  H.iiiijel 
(OMB)  the  follnwint:  pr:  [i<in,i:  fur  liie 
collection  of  infrirnidtiur:    i;it<Tested 
persons  ar<-  ]r;\  .t^ii  t-    vtMid  i  ■  mments 
regarding  the  Durai:ii  ebtimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accurac> 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
'4 )  the  use  of  autiirnated  collection 
techniques  nr  i>tlier  f.  atii-  of  information 
tPchnoloKv  to  nuiioin/.-  ttie  information 
collection  buri1>'n 

Tvpe  of  Information  Collection 
Request-  New  Collection;  Title  of 
Information  Collection:  Durable  Medical 
Equipment  and  Prosthetics.  Orthotics, 
and  Supplies  (DMEPOS)  Supplier 
Survey  Texas  form  No    CMS-10045 
(OMB«  f)938-NJEW);  L'se  This  survey  is 
net  essarv  to  collect  information  on 
beneficiary  access,  quality  of  services, 
diversity  of  product  selection,  industry 
competitiveness,  and  financial 
performance  from  DMEpOS  suppliers. 
These  key  elements  of  the  evaluation  of 
Medicare  s  competitive  bidding 
demonstraticni  cannot  !>•■  thoroughly 
evaluated  vnthout  a  survey  of  suppliers 
The  information  will  be  presented  to 
('MS  and  to  ( ,iinijr>'s'-   v.  ho  will  use  the 
results  to  dett'rniint'  whi"h*'rthe 
demonstratifjn  sh^  ;..il  t.n  .  xtended  to 
other  sitps  The  rev[.-ii;,ii;its  will  be 
(.ompanies  w  h:  ■  m^  p,\  1  AlEPOS  to 
Medu  are  bent'fii  ;riri»'v     t  requency: 
.■\nnually:  Affected  Public  Business  or 
other  for-profit.  \' umber  of 
Respondents  iSi4   Total  Annual 
Responses  3HA   Total  Annual  Hours: 
768 

To  nbtdin  (    pies  o!  the  supporting 
statement  fcr  the  proposed  paperwork 
collect  Kins  referenced  above,  access 
CMS  s  U  KR  SITE  ADDRESS  at  http:// 
wviw  tu  Ui  k'  \  regs/prdact95  htm,  or  E- 
mai:  \    .ir  r-qiiest,  including  your 
address  ami  (hone  number,  to 
Papervs  irkwhcfa  gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
.\ttention  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington.  D.C.  20503. 
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Dated,  Septembt-r  4. 
lohn  P.  Burke  lU. 

CMS  Report'^  Clmmnce  Otticvr.  CMS.  Office 

of In'ormati'in  .Sen'ires.  Securityand 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

;FR  Do(    01-2-*! 53  Filed  9-26-01;  8:45  ami 

BlUiNG  C006  4120-03-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Food  and  Drug  Administration 

[Docket  No.  01 N-0398]  i 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Format  and 
Content  Requirements  for  Over-the- 
Counter  (OTC)  Drug  Product  labeling 

AGENCY:  Fnod  and  Drus^  .administration. 

HHS 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
.administration  (FD.M  is  announcing  an 
opportunity  for  public  commpnt  on  thp 
proposed  collection  of  certain 
information  by  the  agency  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PR.^).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  e.xisting  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  standardized  format  and  content 
requirements  for  the  Idbelmg  of  OTC 
drug  products. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  November  26.  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdatd  fda  gov  scripts/oc/ 
docket s/edocket home. cfm   Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
.administration.  5630  Fishers  Lane,  rm 
1061.  RockviUe.  MD  20852   All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Nelson.  Office  of  information 
Resources  Management  (HF.\-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  RockviUe,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR.A  (44  U  S.C   3501-3520).  Federal 
agencies  must  obtain  approval  from  the 


Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public:  submit  reports,  keep  records,  or 
provide  information  to  a  third  party 
Section  3506(c)(2)(A)  of  the  PR.^  (4'4 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  tn  pr()\  ide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  complv  with  this 
requirement,  FDA  is  publishing  notice 
iif  th"  proposed  collection  of 
intormation  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FD.\  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

[2)  the  accuracy  of  FD.\'s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  nf  the  cdljecfion  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  te<:hnology. 

Format  and  Content  Requirements  for 
Over-the-Counter  (OTC)  Drug  Product 
Labeling 

In  the  Federal  Register  of  March  17. 
1999  (64  FR  13254).  FD.-\  amended  its 
regulations  governing  requirements  for 
human  drug  products  to  establish 
standardized  format  and  content 
requirements  for  the  labeling  of  all 
marketed  OTC  drug  products  The  rule 
requires  OTC  drue  protluc:t  labeling  to 
include  uniform  headings  and 
subheadings,  presented  in  a 
standardized  order,  with  minimum 
standards  for  type  size  and  other 
graphical  features  The  rule  is  intended 
to  enable  consumers  to  better  read  and 
understand  OTC'  drug  product  labeling 
and  to  apply  this  information  to  the  safe 
and  effective  use  of  OTC]  drug  products. 
FD.-\  concludes  that  the  labeling 
statements  required  under  this  rule  are 
not  subject  to  review  by  the  OMB 
because  thev  are    originally  supplied  by 
the  Federal  government  to  the  recipient 
for  the  purpo.se  of  disclosure  to  the 
public  "  (5  CFR  1320.3(r)(2))  and 
therefore  do  not  constitute  a  "collection 


of  information"  under  the  PRA  (44 
U.S.C.  3501  etseq.). 

Section  201.66  of  the  labeling 
requirements  (21  CFR  201.66)  requires 
all  OTC  drug  manufacturers  to  format 
labeling  as  set  forth  in  paragraphs  (c) 
and  (d).  FDA  has  learned  from  the 
industry  that  OTC  drug  product 
manufacturers  routinely  redesign  the 
labeling  of  their  products  as  part  of  their 
usual  and  customary  business  practice. 
The  rule  provides  varied  timeframes  for 
implementing  the  labeling 
requirements.  Therefore,  the  majority  of 
respondents  will  be  able  to  format  OTC 
drug  product  labeling  in  accordance 
with  §  201.66  as  part  of  their  routine 
redesign  practice,  creating  no  additional 
paperwork  or  economic  burden. 

In  discussing  the  collection  of 
information  under  the  PR.'X  in  the  final 
rule  (64  FR  13254  at  13274  to  13276). 
the  agency  stated  that  of  the  39.310 
stock  keeping  units  (SKUs)  (individual 
products,  packages,  and  sizes)  currently 
marketed  under  a  final  monograph, 
approximately  32  percent,  or  12,573 
products,  may  necessitate  labeling 
changes  sooner  than  provided  under 
their  usual  and  customary  practice  of 
label  design.  FDA  estimated  that  of  the 
400  respondents  who  produce  OTC  drug 
products,  including  the  12,573  products 
described  above,  each  may  be  required 
to  respond  approximately  31.4  times  to 
this  rule  outside  of  their  usual  and 
customary  practice.  Each  response  was 
estimated  to  take,  on  the  average  of.  4 
hours,  for  a  total  of  50,292  hours  per 
year.  The  burden  was  expected  to  be  a 
one-time  burden. 

The  agency  stated  that  although  the 
usual  and  customary  practice  of  label 
redesign  would  minimize  the  burden  for 
the  remaining  68  percent  of  SKUs 
currently  marketed,  or  26,737  products, 
additional  time  may  be  necessary  for 
each  company  to  make  the  format 
changes  under  this  rule.  FDA  estimated 
that  of  the  400  respondents  who 
produce  OTC  drug  products,  each  may 
be  required  to  respond  approximately 
66.8  times  to  bring  the  26,737  products 
into  compliance  with  this  rule.  FDA 
estimated  that  for  this  group,  each 
response  will  take  an  average  of  2.5 
hours  for  a  total  of  66,842  hours.  The 
burden  was  expected  to  be  a  one-time 
burden. 

Finally,  the  agency  estimated  that 
approximately  61  respondents  hold  new 
drug  applications  (NDAs)  and 
abbreviated  new  drug  applications 
(ANDAs)  (41  NDA  holders  and  20 
ANDA  holders)  for  which  supplements 
and  amendments  will  be  required.  FDA 
expected  that  522  submissions  (350  to 
NDAs  and  172  to  ANDAs)  will  be 
required  for  labeling  changes  under 
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§  201.66(c)  and  (d),  which  averages  to 
8.5  submissions  per  respondent.  The 
agency  estimated  that  each  submission 
will  take  an  average  of  2  hours  to 
prepare  for  a  total  of  1,040  hours 
annually.  The  burden  was  also  expected 
to  be  a  one-time  burden. 

Since  the  final  rule  was  issued  on 
March  17,  1999,  the  agency  has 
extended  the  May  16,  2001,  compliance 
date  by  1  year  to  May  16,  2002  (with  a 
corresponding  extension  of  the  May  16. 
2002,  compliance  date  for  products  with 
annual  sales  of  less  than  $25,000  to  May 
16,  2003)  (65  FR  38191,  June  20,  2000).' 
During  this  time,  the  agency  has 
published  only  one  major  final  rule 
(which  has  had  its  effective  date 
extended  from  May  21,  2001,  to 
December  31,  2002)  (65  36319,  June  8, 
2000)  and  several  minor  amendments  to 
existing  final  rules.  These  monograph 
amendments  have  an  effective  date  of 


May  16,  2002,  so  that  the  relabeling 
required  by  the  amendments  may  be 
coordinated  with  the  relabeling  required 
by  the  OTC  drug  product  labeling  final 
rule.  For  these  reasons,  the  agency 
believes  that  the  numbers  of  affected 
products  in  the  different  categories 
discussed  in  the  collection  of 
information  in  the  final  rule  are  little 
changed.  Accordingly,  the  agency  is 
listing  the  same  number  of  respondents, 
annual  frequency  per  response,  and 
total  Emnual  responses  in  this  notice 
The  agency  believes  the  hours  per 
response  and  total  hours  may  be  less 
than  the  numbers  stated  in  the  final  rulf 
for  several  reasons.  First,  respondents 
have  made  a  number  of  inquiries 
already  since  the  final  rule  was  issued 
in  1999.  The  agency's  expenence  with 
these  inquires  made  to  the  agency  is  that 
inquiries  have  been  less  than  2  5  or  4 
hours  per  response,  generally  averaging 


0.25  to  0.5  hour  per  inquiry   Sp(  ond,  the 
agency  issued  a  draft  guidance  fur 
industry  entitled  "Labeling  Over-the- 
rinunter  fiuman  Dnii;  Products; 
I  'pdating  Ldbfliug  in  .A.MDA's"  (66  FR 
11174.  February  22,  2001).  which 
inrluded  a  number  of  labeling  examples 
to  assist  holders  of  ANDAs  for  OTC  drug 
produ(  t.s  and  manufacturers  of  reference 
listed  drugs  for  the  ANDAs  to 
implpmrnt  the  nf  w  OTC  drug  product 
labeling  rfgulatmn  This  guidance 
should  ha\t^  rt'tiu(  ("d  some  of  the  hours 
per  response  and  total  hours  for  some 
NTDA  and  AN'D.^  h-liirTs.  However,  the 
agen(  y  is  m!  i  u.'-n  :ii,v  able  to  estimate 
how  much  the  time  has  been  reduced. 
.^c^ord!ngl\    fh^  aponrv  is  listing  the 
same  hours  jxr  rc^fMiise  and  total  hours 
m  this  nnfK  (  d-  appeared  in  the  final 
nilr 
F!).\  estimates  the  burden  of  this 


coilectn 


information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


21  CFR  Section      No  of  Respondents        '^"""^Pte^onse^  ^'        '^°'^'  '^""'^^'  f^esponses 

Hours  pef  Response 

Total  Hours 

201  66 
201  66 
201  66(c)  and 

(d) 
201.66(e) 

400 
400 

61 
25 

31  43 
668 

8,5 

4 

12.573 
26  737 

522 

100 

4 
2JS 

2 
24 

50,292 
66.842 

1,044 
2,400 

Total 

120,578 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  nfo-rnatton 


Dated;  September  21.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Pnlir\ 

[FR  Doc.  01-24160  Filed  9-26-01:  8  45  am] 

BILLING  CODE  41GO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01N-0400] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Reqiiest;  Regulations 
Requiring  Manufacturers  to  Assess  the 
Safety  and  Effectiveness  of  New  Drugs 
and  Biological  Products  in  Pediatric 
Patients 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportuiiity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 


PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  cnllet:tion  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  un 
regulations  requiring  manufacturers  to 
assess  the  safety  and  effectiveness  of 
new  drugs  and  biological  products  in 
pediatric  patients 

DATES:  Submit  written  or  electrnnu 
comments  on  the  collection  of 
information  by  November  26,  2001 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
wyvw.accessdata.fda  gov/scripts/oc/ 
dockets/edockethome  cfm  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  thf 
heading  of  this  document 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 


Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 

Fishers  Lan(\  Rik  kville,  MD  20857, 

^01-«2'^14H2 

SUPPLEMENTARY  INFORMAT>ON:  Under  the 
PR.A  (44  ISC    \',[\]-  ^520).  Federal 
agencies  must    .btam  approval  from  the 
Office  of  Managpoipnt  and  Budget 
(0MB  j  for  each  collection  of 
information  thev  rnnduct  or  sponsor. 
"Collef:tion  of  mfririn.ition"  is  defined 
m  44  r  S  C    HSnj  ^i  and  5  CFR 
1.^2(3  3ir:;  and  iik  iudp";  agency  requests 
nr  requirement^  thi.it  ni''ii;J>ers  of  the 
public  submit  rofxirts.  keep  records,  or 
provide  information  to  a  third  partv 
Section  3506(c)(2)(A)  of  the  PRA  (44 
use  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
pr(ip:ispd  !  iill'H  ?i--n  of  information, 
ini  iudiiit;  < 'rt!  n  pi   posed  extension  of  an 
existing  (  nliM(  lion  of  information, 
before  submitting  the  collection  to  OMB 
for  approval  To  comply  with  this 
rt'quirement,  FDA  is  publishing  notice 
if  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 


I 
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comments  on:  i1 )  Whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of 
FDA  sfunctions,  including  whether  the 
information  will  have  practical  utility. 
[2]  the  accuracy  of  FDA"s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  ot 
the  methodology  and  assumptions  used; 
[3]  wavs  to  enhance  the  quality,  utility, 
and  claritv  of  the  information  to  ht- 
collected;  and  (4)  ways  to  minimize  thf 
burden  of  the  collection  of  information 
on  respondents,  including  through  thp 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
informaticm  technology-. 

Regidations  Requiring  Manufacturers 
to  Assess  the  Safety  and  Effectiveness  of 
New  Drugs  and  Biological  Products  in 
Pediatric  Patients  (0MB  Control  No 
0910-0392) — Extension 

FDA  regulations  require  pediatric 
studies  of  certain  new  drugs  and 
biological  products  to  ensur^^  that  those 
products  that  are  likely  to  be  commonly 
used  in  children  or  that  represent  a 
meaningful  therapeutic  benefit  nvt-r 
existing  treatments  contain  adequate 
pediatric  labeling  for  the  approved 
indications  at  thp  time  of.  or  soon  after, 
approval   (These  rpgulations  were 
issued  in  the  Federal  Register  of 
December  2.  1998  (63  FR  b66.32).)  Many 
new  drugs  and  biological  products 
represent  treatments  that  are  the  best 
available  treatment  for  children,  but 
most  of  them  have  not  been  adequately 
tested  in  the  pediatric  population.  As  a 
result,  product  labeling  frf>(^uently  fails 
to  provide  directions  for  safe  antf 
effective  use  in  pediatric  patients  The 
regulations  are  intended  to  increase  the 
number  of  new  drugs  and  biological 
products,  with  clinically  significant  use 
in  children,  that  carry  adequate  labeling 
for  use  in  that  subpopulation 
Specifically,  the  regulations  are    ^ 
intended  to  address  the  following 
concerns-  (1)  Avoidable  adverse  drug 
reactions  in  children — drug  reactions 
that  occur  because  of  the  use  of 
inadvertent  drug  overdoses  or  other 
drug  administration  problems  that  could 


have  been  avoided  with  better 
information  on  appropriate  pediatric 
use;  and  12)  undertreatment  of  children 
with  a  potentially  safe  and  effectivp 
drug  because  the  physician  either 
prescribed  an  inadequate  dosage  or 
regimen,  prescribed  a  less  effective 
drug,  or  did  not  prescribe  a  drug,  due 
to  the  physician's  uncertainty  about 
whether  the  drug  or  the  dose  was  safe 
and  effective  in  children. 

The  regulations  cont.iin  the  following 
reporting  requirements  that  are  subject 
to  thePRA; 

21  CFR  201  23(a)— Applicants  submit 
a  supplemental  application  containing 
data  adequate  to  assess  whether  the 
drug  product  is  safe  and  effective  in 
pediatric  populations;  applicants 
develop  a  pediatric  formulation  for  FDA 
approval. 

21  CFR  201.23(c)(1)— Applicants 
request  a  full  or  partial  waiver  of 
§  201.23(a). 

21  CFR  312,47(hHll(iv)— .Sponsors 
submit  background  informati(m  on  the 
sponsor's  plan  for  Phase  3,  including 
plans  for  pediatric  studies   including  a 
time  line  for  protocol  finalization. 
enrollment,  completion,  and  data 
analysis,  or  information  to  suppf)rt  any 
planned  request  for  waiver  or  deferral  of 
pediatric  studies. 

21  CFR  312.47(b)(2)— Sponsors 
submit  information  on  the  status  of 
needed  or  ongoing  pediatric  studies. 

21  CFR  314  50(d)(7)— Applicants 
submit  a  pediatric  use  section. 
describing  any  investigations  of  the  drug 
for  use  in  pediatric  populations. 

21  CFR  514  S5(a]— Applications 
contain  data  that  are  adequate  to  assess 
the  safety  and  effectiveness  of  the  drug 
product  for  the  claimed  indications  in 
pediatric  subpopulations  and  to  support 
dosing  and  administration  information. 

21  CFR  314  55(b) — Applicants  request 
a  deferred  submission  of  some  or  all 
assessments  of  safety  and  effectiveness 
required  under  §  314  55(a) 

21  CFR  314.55(c)— Applicants  request 
a  full  or  partial  waiver  of  the 
requirements  under  ^  314.55(a). 

21  CFR  314  Hl(b|(2)(i)— Applicant's 
annual  repcjrt  includes  a  brief  summary 
of  whether  labeling  supplements  for 


pediatric  use  have  been  submitted  and 
whether  new  studies  in  the  pediatric 
population  have  been  initiated. 
21  CFR314.81(b)(2)(vi)(r)— 
Applicant's  annual  report  includes  an 
analysis  of  available  safety  and  efficacy 
data  in  the  pediatric  population  and 
changes  proposed  in  the  labeling  based 
on  this  information. 

21  CFR  314. 81(b)(2)(vii)— Applicant's 
annual  report  includes  a  statement 
whether  postmarketing  clinical  studies 
in  pediatric  populations  were  required 
or  agreed  to.  and  if  so.  the  status  of  these 
studies. 

21  CFR  601.27(a)— Applications  for 
new  biological  products  contain  data 
that  are  adequate  to  assess  the  safety 
and  effectiveness  of  the  biological 
product  for  the  claimed  indications  in 
pediatric  subpopulations.  and  to 
support  dosing  and  administration 
information. 

21  CFR  601  27(b)— Applicants  request 
a  deferred  submission  of  some  or  all 
assessments  of  safety  and  effectiveness 
required  under  §  601.27(a). 

21  CFR  601.27(c)— Applicants  request 
a  full  or  partial  waiver  of  the 
requirements  under  §  601.27(a). 

21  CFR  601.28(a)— Sponsors  submit  to 
FDA  a  brief  summary  stating  whether 
labeling  supplements  for  pediatric  use 
have  been  submitted  and  whether  new 
studies  in  the  pediatric  population  to 
support  appropriate  labeling  for  the 
pediatric  population  have  been 
initiated. 

21  CFR  601.28(b)— Sponsors  submit 
to  FDA  an  analysis  of  available  safety 
and  efficacy  data  in  the  pediatric 
population  and  changes  proposed  in  the 
labeling  based  on  this  information. 

21  CFR  601.28(c)— Sponsors  submit  to 
FDA  a  statement  on  the  current  status  of 
any  postmarketing  studies  in  the 
pediatric  population  performed  by,  on 
or  behalf  of.  the  applicant. Based  on  the 
number  of  submissions  the  agency  has 
received  as  a  result  of  the  December  2, 
1998,  final  rule  (63  FR  66632).  FDA 
estimates  that  the  PRA  burden  to 
complv  with  the  regulations  will  be  as 
follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFB  Section 


No  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


201  23<a) 

201  23(c) 
312  47(b)(1)(iv) 
312  47(bK2) 
314  50<d)(7) 
314  550) 
314  55(b) 
314  55(C) 


2 

0 

103 

102 

47 

25 

65 

90 


1 

2 

48 

96 

0 

0 

0 

0 

^J^ 

122 

16 

1.952 

1.3 

130 

16 

2.080 

73 

SO 

3.650 

25 

48 

1,200 

65 

24 

1,560 

90 

8 

720 
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21  CFR  Section 


No  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information 
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Total  Hours 


314  81(b)(2)(i) 

100 

100 

8 

800 

314  81(b)(2)(vi)(o 

100 

100 

24 

2.400 

314.81(b)(2)(vii) 

100 

100 

1.5 

ISO 

601  27(a) 

2 

3 

48 

144 

60127(b) 

5 

5 

24 

120 

601  27(c) 

3 

4 

8 

32 

601  28(a) 

69 

69 

8 

552 

601  28(b) 

69 

69 

24 

1,656 

601  28(C) 

69 

69 

1.5 

103  5 

Total 

17.2155 

Dated   .Septembpr  21    2001 
Marsaret  M.  Dotzel. 

A:^fionatf  Commissionfr  tor  Policy. 

IFR  Do(  .  01-24162  Fileii  c»-26-0i;  8  45  ami 

BILUNG  CODE  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01  rM)399] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Rapid  Response 
Surveys 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUI«MARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  continued  collection  of  certain 
information  by  the  agency.  Under  the 
PapenA'ork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
Rapid  Response  Surveys  to  obtain  data 
from  health  professionals  and  medical - 
device-user  facilities  when  FDA  must 
quickly  determine  whether  or  not  a 
problem  with  a  medical  device  impacts 
the  public  health. 

DATES:  Submit  written  and  electronic 
comments  on  the  collection  of 
information  by  November  26.  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852  AH 
comments  should  be  identified  with  t.'n 
docket  number  found  in  brackets  in  the 
heading  of  thi.s  document 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg.  Qfficp  of  Informrttidn 
Resources  Management  iHF.-\-250i. 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
,301-827-1223 

SUPPLEMENTARY  INFORMATION:  !  nd'-r  ih. 
PR.^  (44  U.S.C   3501-35201,  Federal 
agencies  must  obtain  approval  hnm  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor 
"Collection  of  information"  is  defineci 
in  44  use  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agenc\'  requests 
or  requirements  that  members  nf  the 
public  submit  reports,  keep  re(  (irds,  ur 
provide  information  to  a  third  partv. 
Section  3506(c)(2)(A)  of  the  FR.^^  [44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notit  e  in 
the  Federal  Register  concerning  eat  h 
proposed  collection  of  informatum 
before  submitting  the  collection  tn  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FD.-\  s 
functions,  including  whether  the 
information  will  have  practical  utilitv: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validit\  of 
the  methodology  and  assumptions  used. 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


when  appropriate,  and  other  forms  of 

information  te<:hnoloi.'v 

Rapid  Resiponse  Surveys  |()MH  (.untrul 
.Number  091 0-0457>— Extension 

Under  '-ei  tion  519  of  the  Food.  Drug 
and  CdMTietic  Act  (the  act)(21  U.S.C. 
U)()i     VV).\  is  authorized  to  require 
iiMiiiii.K  turers  to  report  medical  device 
reUt'ii  siiMths.  serious  injuries,  and 
malfunctions,  and  user  facilities  to 
repnrl  de\  ire  related  deaths  directly  to 
FU  \  and  i     .'i.aiuifacturers.  and  to  report 
"-'■n   M'.  in  i;nes  to  the  manufacturer. 
Seition  '-^J  of  the  act  (21  U.S.C.  3601) 
authonzf"-  VDA  to  require 
nidinifi^i  t  10  r-  ■         nduct  postmarket 
^un  fiil, UK  (■  (if  iii«'i,ijcal  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
<)iith  iri/i'-  FDA  to  collect  and 
(ii^^i  niin.iw  information  regarding 
medu  al  j-ri  'diu  ts  or  cosmetics  in 
situations  in.  oiving  imminent  danger  to 
health,  or  gross  deception  of  the 
I  .  n^ini.  r   Section  903(d)(2)  of  the  act 
Ul  I    s(     193(d)(2))  authorizes  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  implement  general 
powers  (including  conducting  research) 
to  effp(  tively  carry  out  the  mission  of 
FDA.  These  sections  of  the  act  enable 
FDA  to  enhance  consumer  protection 
from  risks  associated  with  medical 
devict'  usage  that  are  not  foreseen  or 
apparent  diinni;  the  premarket 
nf)tifi(  .iinrn  and  review  process.  FDA 
monitor-  [Ti'dual  product  related 
postmarket  adverse  events  via  both  the 
mandatorv'  and  voluntary  MedWatch 
Reporting  Systems  using  FDA  form  3500 
and  35()(i.\   ( )MB  control  number  0910- 
0281 

F"I).\  ni  ei\t(i  a  1-year  OMB  approval 
on  February  5,  2001.  to  implement 
Emergency  Health  Surveys  (since  that 
time,  renamed    Raj. id  Response 
Surveys   )  via  a  series  of  surveys,  thus 
implementing  section  705(b)  of  the  act 
and  the  Cormnissioner's  authority  as 
specified  in  section  903(d)(2)  of  the  act. 
To  date.  FD.\  has  initiated  one  Rapid 
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Response  Survey,  with  two  mnrt'  m 
development  FDA  is  now  seeking  OMB 
clearance  to  continue  collecting  this 
information  Participation  in  these 
surveys  has  been,  and  will  continue  to 
be.  voluntarv-.  This  request  covers  Rapid 
Response  Sur\evs  for  general  type 
medical  facilities  and  specialized 
medical  facilities  (those  known  for 


cardiac  surgerv.  obstetric/gynecological 
ser\'ices.  pediatric  services,  etc.).  and 
health  professionals,  but  more  typically 
risk  managers  working  in  medical 
facilities. 

FDA  currentlv  uses  the  information 
gathered  from  these  surveys  to  quickly 
obtain  vital  information  from  the 
appropriate  clinical  sources  so  that  FDA 
mav  take  appropriate  public  health  or 


regulatory  action.  FDA  projects  10  rapid 
response  surveys  per  year  with  a  sample 
of  between  50  and  200  respondents  per 
surx'ey, 

FDA  originally  estimated  the  burden 
of  this  collection  to  be  2  hours  per 
sur\'ey.  However.  FDA  is  revising  the 
estimated  burden  of  this  collection  of 
information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


No  of  Respondents 


Annual  Frequency  of  Respondent       Total  Annual  Responses      Hours  per  Responses 


Total  Hours 


200 


10  (maximum) 


2.000 


1.000 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information 


These  estimates  are  based  on  the 
maximum  sample  size  per  questionnaire 
that  FDA  could  analyze  in  a  timely 
manner.  The  annual  frequency  of 
respondent  was  determined  by  the 
maximum  number  of  questionnaires 
that  will  be  sent  to  anv  individual 
respondent.  Some  respondents  may  be 
contacted  only  one  time  per  year,  while 
another  respondent  mav  be  contacted 
several  times —  depending  on  the 
medical  device  under  evaluation.  Based 
on  the  questions  developed  for  the  one 
survev  that  has  been  conducted,  and  for 
the  two  under  development,  it  is 
estimated,  given  the 
expected  type  of  issues  that  will  be 
addressed  by  the  surveys,  that  at  a 
maximum  it  will  take  30  minutes  for  a 
respondent  to  gather  the  requested 
information  and  fill  in  the  answers. 

Dated:  September  21.  2001       i 
Mai^aret  M.  Dotzel.  ' 

Assoi  laU  Commissioner  for  Policy. 
|FR  Doc  01-24163  Filed  9-2&-01:  8:45  am] 
BHJJNG  COOe  4160-01-S 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocltetNo.  01E-00981 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  TNKase 

AGENCY:  Food  and  Drua  .Administratiun. 

HHS 

ACTION:  Notice. 

summary:  The  Food  and  Drus 
.Administration  (FD.M  has  determined 
the  regulator%'  review  period  for  TNKase 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law   FD.A 
has  made  the  determination  because  of 
the  submission  of  an  application  to  th'> 
Conmiissioner  of  Patents  and 


Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  that  claims 
that  human  biological  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-.305),  Food 
and  Drug  .\dmuiistration.  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852, 
Submit  electronic  comments  to  http:// 
www  fdagov/dockets  ecomments 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Cnllo,  (Jffice  of  Regulatory 
Policy  iHFL)-()U71.  Food  and  Drug 
.Administration,  5600  Fishers  Lane, 
Rockvillp.  .MD  20857    301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  .\ct  of  1984  (Public  Law  98- 
4 17)  and  the  Ck>neric  Animal  Drug  and 
Patent  Tt'rm  Restoration  Act  (Public 
Law  100-t)70)  generally  provide  that  a 
patent  mav  be  extended  for  a  period  of 
up  to  5  \ears  so  long  as  the  patented 
item  thuman  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatorv  review  by  FD.A  before  the 
item  was  marketed  L'nder  these  ac^ts.  a 
product's  regulatorv  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive 

A  regulatory  review  period  consists  of 
two  periods  of  time:  .A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 
biological  product  becomes  effective 
and  runs  until  thf'  approval  phase 
begins  The  approval  phase  starts  with 
the  initial  submission  of  an  application 
to  market  the  human  biological  product 
and  continues  until  FDA  grants 
permission  to  market  the  biological 
product.  -Mthough  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 


Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  biological  product  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  biological  product  TNKase 
(tenecteplase).  TNKase  is  indicated  for 
reduction  of  mortality  associated  with 
acute  myocardial  infarction  (AMI). 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  TNKase 
(U.S.  Patent  No.  5.385.732)  from 
Genetech.  Inc..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  May  11.  2001,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  biological 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
TNKase  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory- 
review  period, 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
TNKase  is  1,990  days.  Of  this  time. 
1,741  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  249  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
3551  ijl  became  effective:  December  23. 

1994.  The  applicant  claims  February  22. 

1995.  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 
However.  FDA  records  indicate  that  the 
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IND  effective  date  was  December  23. 
1994.  which  was  30  days  after  FDA 
receipt  of  the  IND. 

2.  The  date  the  application  wan 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
505lhl  of  the  act:  September  28.  1999. 
FDA  has  verified  the  appHcant's  claim 
that  the  product  license  application 
(BLA)  for  TNKase  (BLA  99-0903)  was 
initially  submitted  on  September  28. 
1999. 

3.  The  date  the  application  was 
approved:  lune  2.  2000.  FDA  has 
verified  the  applicant's  claim  that  BLA 
99-0903  was  approved  on  June  2.  2000 

This  determination  of  the  regulators- 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  853  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  mav 
submit  to  the  Dockets  Management 
Branch  (address  above)  wTitten 
comments  and  ask  for  a  redetermination 
by  November  26.  2001.  Furthermore, 
any  interested  person  may  petition  FDA 
for  a  determination  regarding  whether 
the  applicant  for  extension  acted  with 
due  diligence  during  the  regulatorv 
review  period  by  February  26.  2002.  To 
meet  its  burden,  the  petition  must 
contain  sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857.  part  1. 
98th  Cong.,  2d  sess..  pp.  41-42.  1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  September  5.  2001. 
lane  A.  Axelrad. 

Associate  Director  for  Polic\    Outer  for  Pruy 

Evaluation  and  Research 

(FR  Doc.  01-24126  Filed  '+-2r>-01    8  45  rfm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv  committet' 
of  th»^ood  and  Drug  Administration 
(FDA).  The  meeting  will  bt>  open  to  the 
public. 

S'ame  of  Committee:  Biological 
Response  Modifiers  .advisorv 
Committee. 

General  Function  of  the  Contmitti-f 
To  provide  advice  and 
recommendations  to  the  agencv  on 
FDA's  regulatory  issues 

Date  and  Time:  The  meeting  will  he 
held  on  October  24.  2001.  from  9  a.m. 
to  3  p.m.,  on  October  25.  2001 .  horn  8 
a.m.  to  6  p  m  .  and  on  October  26,  2001. 
from  8  a.m  to  3  p.m. 

Location:  Holiday  Inn.  Two 
Montgomerv  N'illage  Ave  .  Gaithersburg. 
MD. 

Contact:  Gail  Dapolito  or  Rosanna  L. 
Harvey  (HFM-71).  Food  and  Drug 
Administration.  1401  Rockville  Pikf 
Rockville.  MD  20852,  301-827-(1314.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138 (301-443-0572 
in  the  Washington.  EC  area),  code 
12389.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  October  24.  2001 .  thp 
committee  will  meet  to  discuss  long- 
term  foUowup  of  participants  in  gene 
transfer  clinical  trials  On  (October  25 
2001.  the  committee  will  discuss  vector 
design,  manufacture,  and  preclinical 
studies  of  lentivirus  vectors  in  genn 
transfer  clinical  trials  On  October  2h 
2001.  the  committee  will  di.scuss 
development  of  a  lentivirus  vet:tor  gene 
transfer  product  for  people  with  human 
immunodeficiency  virus  (HI\i 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  October  18.  2001   Oral 
presentations  from  the  public  will  be 
scheduled  between  approximatelv  10:30 
a.m.  and  1 1  a.m.  on  October  24.  2001 
between  approximately  245  p.m  and  ^ 
p  m.  on  October  25.  2001    and  between 
approximately  11:15  am  and  1  ]:.H)  a  ni 
on  October  26.  2001    Time  allotted  for 
each  presentation  ma\  be  limited   Those 
desiring  to  make  formal  oral 


f)resentations  should  notify  the  contact 
person  before  October  18.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
lhp\  wish  to  present,  the  names  and 
.iddresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
re(juested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  {5 
use.  app.  2). 

Dated:  September  21.  2001. 
Linda  A,  Suydam. 
Senior  Associate  Commissioner. 
[FR  Doc.  01-24158  Filed  9-26-01:  8:45  am) 

BILUMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Microbiology  Devices  Panel  of  tt>e 
Medical  Devices  Advisory  Commitlee: 
Notice  of  Meeting 

AGENCY:  F  i  "i  ,,;i.i  Drug  Administration, 

HHS 

actk)N:  Notice, 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 

(FD.-M  .\t  ie,ist  one  portion  of  the 
meeting  \m!!  he  ;  losed  to  the  public. 

Same  ot  <  :j:!r,ittee:  Microbiology 
Devices  Panel  of  the  Medical  Devices 
.\dvisor\  (  (immittee 

CenemI  Function  of  the  Committee: 
To  pro\i(ie  advice  and 
recommendations  to  the  agency  on 
FD.^  s  regulators  issues. 

Date  and  Tune  The  meeting  will  be 
held  on  October  1 1 .  2001 .  from  9:30 
am  to  fi  30  p  m  .  and  October  12.  2001. 
from  8  am  to  5  p.m. 

Location  Hilton  DC  North — 
Gaithershurt:   S,..l.ins  A.  B.  and  C,  620 
PerrN  Pku\     ( ..littiersburg.  MD. 

(')/!;,;,  ,'  f  reddie  M.  Poole,  Center  for 
Devu  es  aiid  Radiological  Health  (HFZ- 
4401   Food  and  Drug  Administration, 
2098  Cailher  Rd    Rockville,  MD  20850, 
301-594-2096,  e\t   111,  or  FDA 
.■\dvisor\^  Committee  Information  Line, 
1-H0{>-'41-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12517. 
Please  i  all  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  October  11.  2001.  the 
committee  will  discuss,  make 
rf»rommendations.  and  vote  on  a 
preniarket  approval  application  for  an  in 
Mtro  diagnostic  device  for  the 
determination  of  endotoxin  activity  in 
human  whole  blood  samples.  On  the 
same  day.  the  committee  will  provide 
advice  and  recommendations  on  a 
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premarket  notification  submission  for 
an  in  vitro  diagnostic  device  for 
detecting  and  measuring  urinan'  tract 
infection  by  semiquantitative  analvsis  nf 
volatile  compounds  released  from  a 
urine  sample. 

On  October  12.  2001.  the  committee 
will  discuss,  make  recommendations. 
and  vote  on  a  premarket  approval 
application  for  an  in  vitro  diagnostic 
device  for  measuring  the  release  of 
gamma-interferon  from  sensitized 
lymphocvles  in  purified  protein 
derivative  (PPD)-stimulated  whole 
blood,  as  an  aid  in  the  diagnosis  of 
latent  tuberculosis  infection.  It  is 
intended  to  aid  in  the  evaluation  of 
individuals  who  are  suspected  of  having 
.Vfvcobarfenum  tuberculosis  infection  or 
disease,  have  close  contact  with  infected 
individuals,  or  originate  from  an  area 
where  tuberculosis  is  prevalent. 

Background  information  for  each 
day's  topic,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  1  business  day 
before  the  meeting,  on  the  Internet  at 
http://www.fda  gov  cdrh/ 
panelmtg.html  Material  for  the  October 

11,  2001,  session  will  be  posted  on 
October  10.  2001.  material  for  the 
October  12.  2001.  session  will  be  posted 
on  October  11.  2001. 

Procedure:  On  October  1 1.  2001.  from 
9:30  am  to  6:30  p  m  .  and  on  October 

12.  2001.  from  8:45  am   to  5  p.m  .  the 
meeting  is  open  to  the  public  Interested 
persons  may  present  data,  information. 
or  views,  orallv  or  in  writing,  on  issut'-. 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  26,  2001   Oral 
presentations  from  the  public  will  be 
scheduled  on  October  11.  2001.  between 
approximately  11  am,  and  11:45  am 
and  5:30  p.m  and  6  p  m  and  on 
October  12.  2001.  between 
approximately  11  am  and  12  noon  and 
3  p.m.  and  3:30  p.m.  Time  allotted  for 
each  presentation  mav  be  limited  Those 
desiring  to  make  formal  oral 
presentations  should  notif\-  the  contact 
person  before  September  26.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
em  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations  On 
October  12,  2001.  from  8  am  to  845 
a.m..  the  meeting  will  be  closed  to 
permit  FDA  staff  to  present  to  the 
committee  trade  secret  and/or 
confidential  commercial  information 
regarding  pending  and  future  device 
submissions.  This  portion  of  the 
meeting  will  be  closed  to  permit 


discussion  nf  this  information  (5  U.S.C. 
552b(()(4)), 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  (Committee  Act  {5 
U.S.C.  app.  2). 

Dated:  September  20.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
IFR  Doc.  01-24159  Filed  9-26-01;  8:45  am] 

BILLING  COOC  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97D-0318] 

Draft  "Guidance  for  Industry:  Revised 
Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
Variant  Creutzfeidt-Jakob  Disease 
(vCJD)  by  Blood  and  Blood  Products;" 
Availability;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 

HH.S, 

ACTION:  Notice;  extension  of  the 

comment  period. 

summary:  The  Food  and  Drug 
Administration  iFDA)  previously 
requested  that  comments  on  the  draft 
entitled    Guidance  for  Industry:  Revised 
Preventu>^  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Oeutzfeldt  lakob  Disease  (CID)  and 
\'ariant  (.reutzfeldt-Iakob  Disease  (vCJD) 
b\  Blond  and  BUjod  Products"  dated 
August  2001  be  submitted  by  .September 
28.  2001.  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document  [bfa  FR  45683.  August  29, 
2001)  The  agency  has  determined  that 
it  will  have  adequate  time  to  consider, 
in  preparation  of  the  final  guidance, 
comments  received  bv  October  28,  2001. 
FDA  is  taking  this  ac:tion  in  response  to 
a  request  that  the  agency  allow 
inter'-'sted  parties  additional  time  to 
review  and  to  submit  comments. 
DATES:  Submit  written  or  electronic 
comm>'nts  on  the  draft  guidance  to 
ensure  their  ade(]uate  t;onsideration  in 
preparation  of  the  final  document  by 
October  28   2001   General  comments  on 
agencv  guidance  documents  are 
welcome  at  any  liroe. 
ADDRESSES:  Submit  written  requests  for 
single  copips  of  the  draft  guidance  to  the 
Office  of  Communication.  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Researc  h  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  one 


self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  bv  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  Svstem  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm.  1061.  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448. 301-627-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  29. 
2001  (66  FR  45683).  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guidance  document  entitled 
"Guidance  for  Industry:  Revised 
Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Iakob  Disease  (CJD)  and 
Variant  Creutzfeldt-Jakob  Disease  (vCfD) 
by  Blood  and  Blood  Products."  The 
draft  guidance  document  provides 
comprehensive  current 
recommendations  to  all  registered  blood 
and  plasma  establishments  for  deferral 
of  donors  with  possible  exposure  to  the 
agent  of  vCfD.  The  agency  asked 
interested  persons  to  submit  written  or 
electronic  comments  on  the  draft 
guidance  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document  by  September  28.  2001. 

On  September  19.  2001.  a  comment 
from  America's  Blood  Centers  was 
submitted  to  the  docket  requesting  that 
FDA  consider  comments  received  after 
September  28,  2001.  The  comment 
stated  that  blood  establishment 
obligations  related  to  the  recent  terrorist 
attack  has  delayed  the  review  of  the 
guidance  by  a  number  of  blood 
establishments.  The  agency  has 
determined  that  it  will  have  adequate 
time  to  consider  comments  received  by 
October  28,  2001. 

n.  Comments 

Interested  persons  should  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  or  electronic 
comments  regarding  the  draft  guidance 
docimient  by  October  28.  2001 ,  to 
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ensure  consideration  of  comments  in 
FDA's  preparation  of  a  final  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  am  and 
4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http;/ 
/www. fda.gov/cber/guidelines. htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated;  September  21,  2001, 
Margaret  M.  Dotzel. 

Associate  Commissioner  tnr  Policy 

IFR  Dor,  01-24161  Filed  <»-26-01:  8  4.5  ani] 

BILUNG  CODE  41 60-01 -S 


DEPART1ylE^f^  of  health  and 

HUMAN  SERVICES 

Substance  At>use  and  Mental  Healtti 
Services  Administration 

Center  for  Mental  Health  Services; 
Notice  of  Meeting 

Fhirsuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  Telephone 
Conference  Call  meeting  of  the  Center 
for  Mental  Health  Services  (CMHS) 
National  Advisory  Council  in 
September  2001. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  Therefore  the 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator, 
SAMHSA,  in  accordance  with  Title  5 
U.S.C.  552b(c)(6)  and  5  U.S.C.  App.  2. 
Section  10(d). 

Substantive  program  information,  a 
summary  of  the  meeting  and  a  roster  of 
Council  members  may  be  obtained  from 
the  contact  listed  below. 

Committee  Name:  Center  for  Mental 
Health  Services  National  Advisory 
Council. 

Meeting  Date:  September  24.  2001 
(Closed). 

Time:  3  p.m.-4:30  p.m. 

Place(s):  Parklawn  Building,  5600 
Fishers  Lane,  Conference  Room  17-94. 
Rockville,  Maryland  20857. 

Contort:  Eileen  S.  Pensinger.  M.Ed.. 
5600  Fishers  Lane,  Parklawn  Building, 
Room  17C-27.  Rockville.  Maryland 
20857,  Telephone:  (301)  443-4823. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Dated    Septeniher  Jl    21K)1 
Toian  Vaughn. 

(.ximmiiti-t  Miinci^inifnt  Officer,  Substance 
Ahust'  and  Mental  Health  Sen'ices 
Administration. 
!KR  Do(    01-24257  Filed  9-26-01:  8:45  am) 

BILLING  COOe  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Monitoring  Plan  for 
American  Peregrine  Falcons  in  the 
United  States 

AGENCY:  Fish  and  Wildlife'  Service, 

Interior 

ACTION:  Notice,  reopeninj^  of  rommpnt 

period. 

SUMMARY:  We,  the  US  Fish  and 

Wildlife  Senice  (Ser\ice).  provide 
notice  that  the  public  comment  period 
is  reopened  for  the  Proposed  Munitonn^ 
Plan  (Plan)  for  American  peregrine 
falcons  in  the  United  States  \Vp  ar*' 
reopening  the  comment  period  for  an 
additional  30  days  to  provide  additional 
time  for  interested  parties  to  submit 
written  comments  on  the  Plan 
DATES:  The  comment  penod,  which 
originally  closed  on  August  30.  2001 
now  closes  on  October  29,  2001 
ADDRESSES:  Written  comments  and 
other  information  concerning  the 
proposed  American  peregrine  faicnn 
monitoring  plan  should  be  sent  to 
Robert  Mesta,  Sonoran  |oint  Venture 
Coordinator,  Office  of  Migratory  Birds. 
U.S.  Fish  and  Wildlife  Service,  12661  E 
Broadway  Blvd..  Tucson,  Arizona  85748 
(facsimile  (520)  258-7238.  phone  (5201 
258-7227).  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address.  A  copy  of  the  proposed  Plan  is 
available  upon  request  from  Robert 
Mesta  at  (520)  258-7227.  or  the  Chief, 
Division  of  Consultation.  Habitat 
Conservation  Planning,  Recover\   and 
State  Grants  at  (703)  358-2061   The 
proposed  Plan  is  also  available  through 
the  internet  at  [http:// 
endangered  fws.gov/recovery/docs/ 
peregrine — monitoring  pdf. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(g)(1)  of  the  Endangered 
Species  Act  of  1973,  as  amended  116 
U.S,C.  1531  et  seq.)  (ESA),  requires  that 
we  implement  a  system,  in  cooperation 
with  the  States,  to  effectively  monitor 


for  not  less  than  5  years,  the  status  oi 
all  sppcies  that  have  been  recovered  and 
removed  from  the  List  of  Endangered 
and  Threatened  Species,  Following  its 
recovery,  the  American  peregrine  falcon 
was  removed  from  the  List  of 
Endangered  and  Threatened  Species  on 
August  25,  1999  On  July  31.  2001.  the 
Service  published  a  Notice  of 
availability  for  the  proposed  monitoring 
plan  that  announced  a  30-day  public 
comment  period  (66  FR  39523),  In  order 
to  meet  the  ESAs  monitoring 
requirement  and  to  facilitate  the 
rffii  i<  lit  1  :  llt^ction  of  data,  a  sampling 
rii*  !h(nl    apable  of  assessing  the 
ppulation  status  of  the  American 
[>ir<'i:rn  t  'ilcon  [Faico  peregrinus 
a:iJtu:u,  w  :il  be  implemented. 

The  proposed  Plan  was  developed  in 
cooperation  with  State  resource 
agencies,  recovery  team  members,  and 
interested  scientists,  and  will  be  carried 
out  in  collaboration  with  Federal.  State, 
and  private  cooperators. 
Implementation  of  the  Plan  will  begin  in 
the  spring  of  2002,  Surveys  will  be 
conducted  even"  3  \'ears  for  a  total  of  5 
sur\Hys  Monitoring  will  include  the 
(  ollection  of  information  on  the 
population  trvnd  and  nf^tine  success. 
A\  the  end  of  eai  h  trit'imial  monitoring 
period,  we  will  review  rill  d\.iil,ible 
information  tn  lieternnnf  the  status  of 
the  Ameruan  pen'v;rine  falcon. 

Pursuant  to  50  CFR  424  16(c)(2).  the 

Ser\^ice  ma\  extend  i  r  reopen  a 
comment  period  upn  r.  finding  that  there 
is  good  cause  u.  di   so  Full  participation 
of  the  affected  publu  in  the  review  of 
the  Plan  i^  dfHTned  .i^  Miffi'  lent  cause. 

Public  Comments  Solu  ited 

The  previous  ■  uminen!  period  on  this 
proposal  <  losed  uri  „^ugust  30.  2001. 
With  the  publication  of  this  notice,  we 
reopen  the  public  comment  period. 
Written  (  ommeni^  may  now  be 
submitted  until  ()(t<ther  2^   2001 .  to  the 
ServK  e  ,iffi(  e  lu  the  ADDRESSES  -ection. 

Authority 

The  auihont\  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C,  1531  ef  seq). 

Driteil    'September  12.  2001, 
David  B   Allen. 
Acting  Director. 
FR  Doc  01-24134  Filed  »-2fr-01:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-030-01-1610-DO]  | 

Notice  of  Intent  To  Prepare  Douglas 
Point,  Maryland  Land  Acquisition 
Planning  Analysis/Environmental 
Assessment 

agency:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice  of  intent.  I 


summary:  The  Bureau  of  Land 
Management  (BLM).  Eastern  .States,  will 
prepare  a  Planning  Analysis  and 
Environmental  .Assessment   PA  EA)  to 
consider  acquisition  of  approximately 
600  acres  of  land  known  as  the  Douglas 
Point  tract,  located  in  Charles  Countv. 
Maryland.  These  documents  will  fulfill 
the  requirements  of  the  Federal  Land 
PoUcv  and  Management  Act  of  1976  and 
the  National  Environmental  Policy  Act 
of  1969 

The  public  has  30  days  from  the  date 
of  publication  of  this  notice  to  send  its 
ideas  regarding  the  proposal  described 
below  under  SUPPLEMENTARY 
INFORMATION.  These  comments  should 
be  written  to  help  focus  the  plan  on 
substantive  issues  and  develop 
appropriate  management  alternatives. 
These  comments  may  include  specific 
resource  data  or  information  or 
locations  where  these  data  or 
information  may  be  found 
DATES:  The  public  scoping  period 
commences  with  the  publication  of  this 
notice  Comments  must  be  postmarked 
no  later  than  October  29,  2001  to  ensure 
the  issues  they  raise  are  considered  in 
the  plan 

ADDRESSES:  Comments  mav  be  mailed  to 
the  following  addresses:  Jim  Dryden, 
Field  Manager,  Milwaukee  Field  Offirp. 
P.O  Box  631.  Milwaukee.  Wisconsin 
53201-0631  or  Ed  Ruda.  Project  Leader. 
Eastern  States  Office,  7450  Boston 
Boulevard.  Springfield.  Virginia  22153 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ruda.  (703)  440-1663,  or  by  electronu: 
mail  at  ed_rudams.blm  gov.  or  Howard 
Levine,  Planning  and  Environmental 
Coordinator,  (414)  297^463,  or  by  . 
electronic  mail  at  howard — 
levin&e>es.blm  gov 

SUPPLEMENTARY  INFORMATION:  BLM 
proposes  to  acquire  a  portion  of  the 
Douglas  Point  tract  for  recreation  and 
other  purposes  The  PA/EA  addresses 
only  the  acquisition  of  the  property. 
Another  on-going  planning  effort. 
known  as  the  Lower  Potomac  River 
Coordinated  Management  Plan  (CMP). 
will  address  long-term  management  of 
the  property  and  develop  criteria  to 


guide  future  BLM  acquisitions  (66  FR 
21412-3).  Congress  appropriated  a  total 
of  $3  million  derived  from  Land  and 
Water  Conservation  Funds  for  the 
acquisition  of  lands  by  the  BLM  for  the 
Douglas  Point  project.  (Emergency 
Defense  Appropriations  Act  of  2000 
(Public  Law  No.  106-246)  and  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  2001 
(Public  Law  No.  106-291).) 

Prior  to  expending  Federal  money  for 
acquisition  BLM  must  fulfill  the 
requirements  of  Sections  202  and  205(b) 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  as  amended 
(43  U.S.C.  1701,  et  sec/.)   Under  these 
requirements  any  land  acquisitions  by 
BLM  must  conform  with  applicable  land 
use  plans  Currently.  BLM  has  no  land- 
use  plans  in  the  State  of  Maryland.  The 
Douglas  Point  PA/EA  will  fulfill  that 
requirement.  This  analysis  is  for 
acquisition  purposes  only  and  does  not 
constitute  a  comprehensive  land-use 
plan. 

The  Lower  Potomac  River  CMP  will 
serve  as  the  (Timprehpnsive  land-use 
plan  and  will  be  prepared  with  full 
public  participation.  It  is  envisioned  the 
land  would  eventually  be  used  for  low 
impact  recreation  sightseeing  and 
nature  tourism.  Other  possible  uses  and 
permanently-excluded  uses  will  be 
considered  in  the  CMP. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  at  the 
Milwaukee  Field  Office  and  are 
available  upon  request. 

Dated:  .^ugust  13.  2001. 
James  VV.  Dryden, 

Milwaukee  Field  Manager 

'FR  Do(    01-:4?02  Filed  ^i-Ze-Ol:  8:4.5  am] 

BH.UNG  COD€  4310-GJ-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  TA-204-7] 

Wheat  Gluten:  ^  Evaluation  of  ttie 
Effectiveness  of  Import  Relief 

AGENCY:  Inited  .States  International 
Trade  Commission. 
ACTION:  Institution  of  an  investigation 
and  srheduiing  of  a  hearing  under 
section  204(d)  of  the  Trade  Act  of  1974 
{19  U.S.C.  2254(d))  (the  Act). 

SUMMARY:  Pursuant  to  section  204(a)  of 
the  Act,  the  Commission  has  instituted 
investigation  No  T.'\-204-7.  Wheat 
Cluten:  Evaluation  of  the  Effectiveness 


'  Wheat  gluten  is  provided  for  in  subheadings 
1109.00  10  and  1109.00.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 


of  Import  Relief,  for  the  purpose 
evaluating  the  effectiveness  of  the  relief 
action  imposed  by  the  President  on 
imports  of  wheat  gluten  under  section 
203  of  the  Act.  which  terminated  on 
June  1,  2001, 

The  President  imposed  the  relief 
action  on  May  30.  1998.  in  the  form  of 
a  quantitative  restriction  following 
receipt  of  an  affirmative  injury 
determination  and  relief 
recommendation  from  the  Commission 
on  March  18.  1998,  The  relief  was 
imposed  for  a  period  of  3  years  and  1 
dav.  See  Proclamation  7103  of  May  30, 
1998  (63  FR  30359),  as  modified  by 
Proclamation  7202  of  May  28,  1999  (64 
FR  29773),  and  Proclamation  7314  of 
May  26,  2000  (65  FR  34899),  Section 
204(a)  of  the  Act  requires  the 
Commission,  following  termination  of  a 
relief  action,  to  evaluate  the 
effectiveness  of  the  action  in  facilitating 
positive  adjustment  by  the  domestic 
industry  to  import  competition, 
consistent  with  the  reasons  set  out  by 
the  President  in  the  report  submitted  to 
the  Congress  under  section  203(b)  of  the 
Act,  The  Commission  is  required  to 
submit  a  report  on  the  evaluation  made 
to  the  President  and  the  Congress  no 
later  than  180  days  after  the  day  on 
which  the  relief  action  terminated 
203(b)of  the  Act. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201,  subparts  A  through  and  E),  and  part 
206,  subparts  A  and  F  (19  CFR  part  206, 
subparts  A  and  F). 

EFFECTIVE  DATE:  September  21.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  fim 
McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW,, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wwrw.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
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Participation  in  the  Investigation  and 
Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entr>-  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commissions 
rules,  not  later  than  14  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepar(>  a 
ser\'ice  list  containing  the  names  anci 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance 

Public  Hearing 

As  required  by  statute,  the 
Commission  has  scheduled  a  hearing  in 
connection  with  this  investigation.  The 
hearing  will  be  held  beginning  at  9:30 
a.m.  on  October  25,  2001,  at  the  LIS. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  October  16,  2001.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  October  18.  2001,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  hearing 
are  governed  by  sections  201.6(b)(2)  and 
201.13(0  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  m  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission.  The 
deadline  for  filing  prehearing  briefs  is 
October  18.  2001,  Parties  may  also  file 
posthearing  briefs.  The  deadline  for 
filing  posthearing  briefs  is  November  1, 
2001,  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  concerning  the  matters  to  be 
addressed  in  the  report  on  or  before 
November  1.  2001.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
information  must  also  conform  with  the 
requirements  of  section  201 .6  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  section  201.16(c) 
of  the  Conunission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 


parties  to  the  investigaticm  (a^  identified 
by  the  service  list),  and  a  (ertificatc  nf 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  Lortificate  uf  sen  ice. 

Authority:  This  investigation  is  being 
condiKJtui  under  the  authority  of  section 
204(d)  of  the  Trade  Act  of  1<)74:  this  notice 
is  published  pursuant  to  section  206.3  of  the 

O.jmmission's  rules. 

Issued:  September  24.  2001. 

U\  I'Tilnr  i.f  the  Cdrnmission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  !)n(    (ii-JtiiH:;  Filed  9-2&-01:  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection:  Comment  Request. 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Supplement  .X  tn  Fnrm 
1-.539  (Filing  Instructions  for  \ 
Nonimmigrant  Status). 

The  Office  of  Managein(>nt  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  hrlow 
This  proposed  information  i  ollectiiin 
was  previously  published  in  the  Federal 
Register  on  April  2,  2000  at  66  FR 
17576,  allowing  for  emergency  OMB 
review^  and  approval  The  notice  also 
allowed  for  a  60-day  public  review  and 
comment  period.  No  comments  were 
received  by  the  Immigration  ami 
Naturalization  Service  during  that 
period. 

The  purpose  of  this  notice  is  to  allnw 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  29. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320,10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  dire<  ted  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory- 
Affairs,  Attention:  Department  of  lustice 
Desk  Officer,  725— 17th  Street.  NW,. 
Suite  10102,  Washington.  DC:  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOI),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Robert  Briggs, 
Department  Clearance  Officer.  Patrick 
Henry  Building,  601  D  Street,  NW  , 


.Suite  IhOO   \\,iv|ii;it;t: ![;    IK    .H(i()4. 
(  jiniments  nid\  also  \>v  -uiuinttcii  DO) 
via  facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affer;ted  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OverAiew  of  This  Information 
Collection 

(1)  Ty^je  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Supplement  A  to  Form  1-539  (Filing 
Instructions  for  V  Nonimmigrant  Status 
Applicants). 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Departmfnt  of  Justice  sponsonng  the 
collection  Form  1-539  Supplement  A. 
.^djudu  dti   lis  Division,  Immigration 
and  Naturalization  Service, 

(4  j  Affpctt^d  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Individuals  or 
Households  This  form  is  used  by 
nonimmigrants  to  apply  for  extension  of 
stay  f)r  change  of  nonimmigrant  status 
or  for  obtaining  \'  nunnnmigrant 
classific  ation  The  INS  will  use  the  date 
on  this  form  to  determine  eligibility  for 
the  rt'quested  benefit. 

(5)  An  f^stimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  427.000  responses  at  30 
minutes  (  Sd)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  iin  hoursl  associated  with  the 
collection:  213,500  annual  burden 
hours 

if  you  have  additional  comments, 
suggestKjns.  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
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additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  US  Department 
of  Justice.  Room  4034,  425  1  Street,  NVV.. 
Washington.  DC  20536. 

Dated:  September  20.  2001. 
Richard  .A.  Sloan. 

Department  Clearancf  Officer.  United  States 
Department  of  justice.  Immigration  and 
Saturn! ization  Service. 
[FR  Doc  01-24128  Filed  Q-26-01;  R;45  ami 

aUJNG  COO£  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request  , 

action:  Notice  of  information  collection 
under  review:  Petition  for  alien 
fiancefe) 


The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  26.  2001 
at  66  FR  47518.  The  notice  requested 
emergency  0MB  review  and  processing 
and  allowed  for  a  60-day  public  review 
and  comment  period.  During  this 
period,  one  public  comment  was 
received  by  the  INS.  The  public 
comment  was  addressed  and  reconciled 
by  the  INS  in  the  accompanying 
supporting  statement 

The  purpose  of  this  notice  is  to  allow 
30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  October  29,  2001.  This 
process  is  conducted  in  accordance  with 
5CFR  1320  10 

Written  comments  and  or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatorv' 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Room  10235.  Washington. 
DC  20530; 202-395-7316 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agencv.  including 
whether  [h^'  information  will  have 
practical  utilitv: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  nf  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection 

(2)  Tvpe  of  thf  Form/Collection: 
Petition  for  Alien  Fiance(e). 

(3)  Agency  form  number,  if  any,  and 
the  appHcuhlf  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129F.  Adjudications 
Division,  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary':  Individuals  or 
households  This  form  is  used  by  a  US 
citizen  to  facilitate  the  entrv'  of  his  or 
her  fiance(e)  into  the  United  States  so 
that  a  marriage  may  be  concluded 
within  90  days  of  entry  between  the 
U.S.  citizen  and  the  beneficiary  of  the 
petition.  This  form  also  allows  the 
spouse  or  child  of  a  U.S.  citizen  to  enter 
the  United  States  as  a  nonimmigrant,  in 
accordance  with  provisions  of  section 
1103  of  the  Legal  Immigration  Family 
Equity  Act  of  2000. 

(5)  .-An  i^stimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20.000  responses  at  30  minutes 
per  response 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  mth  the 
collection    10.000  annual  burden  hours. 

If  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 


of  Justice.  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact;  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW..  Suite  1600,  Washington. 
DC  20004. 

Dated:  September  20.  2001. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  I  'nited  States 
Department  of  Justice.  Immmigmtion  and 
Saturalization  Service. 
IFR  Doc  01-24129  Filed  9-26-01;  8:45  am] 

BIUJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Fee  Remittance  Form  for 
certain  F-1.  J-1  and  M-1 
nonimmigrants. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  February  17, 
2000  at  65  FR  8207,  allowing  for  a  60- 
day  public  comment  period.  Ten  public 
comments  were  received  on  this 
information  collection.  The  INS  has 
addressed  and  reconciled  the  public 
comments  in  the  accompanying 
supporting  statement  for  this  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  (October  29. 
2001).  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
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Desk  Officer.  Room  10235.  Washington. 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessan,' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection:  Alien 
Change  of  Address  Card. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-901.  Information 
Services  Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
nonimmigrant  students  and  exchange 
visitors  to  submit  the  fee  authorized  bv 
Pub.  L.  104-208,  Subtitle  D,  Section 
641.  Additionally,  this  information  is 
required  to  send  receipt  to  the  student 
or  exchange  visitor  upon  payment  and 
to  positively  identify  that  a  particular 
student  or  exchange  visitor  has  paid  the 
fee. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  259,599  responses  at  19 
minutes  (.316  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  mth  the 
collection:  93,409  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 


Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  L'  S  Deparlmpnt 
of  Justice,  Room  4034.  42.5  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A.  Sloan 

If  additional  information  is  required 
contact:  Mr  Robert  B  Briggs.  Clearance 
Officer.  United  States  Department  (if 
Justice.  Information  Management  and 
Security  Staff,  justice  Management 
Division.  Patrick  Henrv  Budding  hm  n 
Street.  NW,  Ste.  1600,  Washington,  DC 
20530. 

Dated   .September  26,  2001. 
Richard  A.  Sloan. 

Dvpartment  Cieamnce  Officer,  United  States 
Dppartmvnt  of  justice.  Immigration  and 
Sdturalizntion  Senice. 
IFR  Dtx    01-241.^0  Filed  9-26-01;  8:45  ami 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACnON:  Notice  of  information  collection 
under  review:  Application  for  benefits 
under  the  Family  Unity  Program. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Ser\ice 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  The  informatiim 
collection  was  previously  published  in 
the  Federal  Register  in  the  preamble  of 
an  interim  rule  (INS  No  2115-01),  on 
June  1,  2001  at  66  FR  29661   The 
notification  allowed  for  a  60-day  public 
review  and  comment  period  The  INS 
received  no  comments  on  the  proposed 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  davs  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  29 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320  10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 


.Affairs  Attention:  Department  oi  justice 
Desk  Officer.  725-1 7th  Street.  NW.. 
Suite  10102.  Washington,  EX:  20530. 
Additionalh  .  ( nmments  may  be 
submitted  to  O.MB  via  facsimile  to  202- 
.^95-7285 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  foUovdng  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
method"  iog\  and  assumptions  used; 

(3j  Lnhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses 

Overview  of  this  information 
collection: 

(1)  Tyj>e  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Benefits  Under  the 
FamiU  Unity  Program. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Drpartment  of  Justice  sponsoring  the 
collection  Form  I-fll7  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Afff^rtpd  public  who  wiV/  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primar\    Individuals  or 
households  The  information  collected 
will  be  used  to  determine  whether  the 
applic  ant  meets  the  eligibility 
requirements  for  benefits  under  8  CFR 
245A.  Subpart  C. 

(5)  /In  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond  40.000  responses  at  2  hours 
and  30  minutes  (2.5)  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  wif/j  the 
collection:  100.000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
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instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policv  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  lustice,  Room  4034.  425  I  Street.  N\V.. 
Washington.  DC  20536. 

.additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr  Richard  .-X  Sloan 

If  additional  information  is  required 
contact:  Mr  Robert  B  Briggs,  Clearance 
Officer.  I'nited  States  Department  of 
Justice.  Information  Management  anii 
Security  Staff,  [ustice  .Management 
Division.  Patrick  Henn,'  Building.  601  D 
Street,  \\V  .  Suite  1600.  Washington. 
DC  20004 

Ud'^'.i   ^f'ptember  21.  2001. 
Richard  \.  Sloan.  ' 

Department  Clearance  Office.  United  States 
Department  of  lustice.  Immigration  and 
Saturalization  Service 
[FR  Do<    01-24149  Filed  9-26-01;  8:45  ami 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP{OJP)-1320] 

The  Young  Offender  Initiative:  Reentry 
Grant  Program;  Amendment 

AGENCY:  Office  of  justice  Programs. 

IuSti(.e 

ACTION:  .Amendment  to  Notice  of 
Funding  Availability. 

SUMMARY:  This  document  amends  the 

deadline  for  applications  to  the  Young 
Offender  Initiativ*-  Reentr\'  Grant 
Program  The  deadline  for  applications 
to  be  received  by  October  1.  2001.  by 
5:30  p.m  Eastern  Standard  Time, 
puhhsh^Hl  in  th*'  Federal  Register  on 
Friday,  lune  1.  2U01.  ibb  FR  29837)  has 
been  extended  to  Tuesday.  October  9. 
2001    5  "iO  p  m   Eastern  Standard  Time. 
DATES:  .■\pplK.at!on>  must  be  received 
by  October  9.  2001.  5:30  p.m.  Eastern 
Standard  Tim*' 

SUPPLEMENTARY  INFORMATION:  The 
Young  Offender  Initiative:  Reentrv' 
Grant  Program  is  authorized  by  P.L. 
106-553.  114  Stat   2762.^-65  The 
program  l^  designed  to  enhance 
communitv  safet\  by  successfully 
reintegrating  \r)ung  (offenders  into  the 
c:f)mmunitv  b\'  helping  them: 

•  Becf)me  productive,  responsible, 
and  law-abiding  citizens: 

•  Obtain  and  retain  lona-term 
employment, 


•  Maintain  a  stable  residence:  and 

•  Successfully  address  their 
substance  abuse  issues  and  mental 
health  needs. 

Originally,  applications  for  this 
program  were  due  on  October  1 .  2001 
The  due  date  is  being  amended  to 
October  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
juii'j  Kr">s,  tlu'  I  .nrr>'(  tiiHis  Program 
Office  at  1-202-616-2915. 

Mary  Lou  Leary, 

Acting  Assistant  Attorney  General,  Office  of 

lustice  Programs. 

(FR  Doc.  01-24171  Filed  9-26-01;  8:4.'}  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No  D-10954,  et  a!.] 

Proposed  Exemptions:  Metropolitan 
Life  Insurance  Company  (Metlife 
Insurance  Company)  et  al. 

AGENCY:  Pension  and  Wi'lfare  Benefits 

.administration.  Labor 

ACTION:  Notice  of  proposed  exemptions 

SUMMARY:  This  document  contains 

notii  •>-•  'tf  [.n-ndencv  before  the 
De(.i.irtnient  .it  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code) 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions. 
unless  otherwise  stated  in  the  Notice  of 
Proposed  E.xemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  nntice.  Comments  and 
requests  tnr  a  hearing  should  state:  (l) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  ami  i2i  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
t'\  id'Ti'  •'  to  be  presented  at  the  hearing 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649.  U.S  Department  of 
Labor.  200  Constitution  .Avenue,  .NW.. 


Washington,  DC  20210.  Attention: 
.Application  No.         ,  stated  in  each 
Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-1513, 
200  Constitution  Avenue,  NW. 
Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  davs  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847,  August  10,  1990). 
Effective  December  31.  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  L'.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretan,'  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Metropolitan  Life  Insurance  Company. 
(MetLife  Insurance  Company)  and  Its 
Affiliates  (collectively.  MetLife). 
Located  in  New  York,  NY 

l.\p[)li<  dtion  No.  D-ll)t).i4l 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authoritv  of  section  408(a)  of  the  Act  (or 
ERISA)  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
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2570.  subpart  B  (5.5  FR  .32836.  32847. 
August  10,  1990).' 

Section  1.  Retruactive  Evemptinn  for  the 
Acquisition.  Holding  and  DisposiIir)n  of 
MetLife,  In(..  (Common  .Stock 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a)(l  ){D), 
406(b)(])and  .section  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  sectifin  4975  of  the  (lode 
by  reason  of  section  4975(c)(1)(D)  and 
(E)  of  the  Code,  shall  not  apply,  as  of 
December  7.  2000  untd  the  date  this 
proposed  exemption  is  granted,  to  the 
acquisition,  holding  and  disposition  of 
the  common  stock  of  MetLife.  Inc  !the 
MetLife.  Inc  Stock),  by  Index  and 
Model-Driven  Funds  (collectively,  the 
Funds)  that  are  managed  by  MetLife.  in 
which  client  plans  of  MetLife  invest, 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section 
III  are  met; 

(a)  The  acquisition  or  disposition  of 
MetLife.  Inc.  Stock  is  for  the  sole 
purpose  of  maintaining  strict 
quantitative  conformity  with  the 
relevant  index  upon  which  the  Index  or 
Model-Driven  Fund  is  based,  and  does 
not  involve  any  agreement,  arrangement 
or  understanding  regarding  the  design 
or  operation  of  the  Fund  acquiring 
MetLife.  Inc.  Stock  which  is  intended  to 
benefit  MetLife  or  any  party  in  which 
MetLife  may  have  an  interest, 

fb)  All  aggregate  daily  purchases  of 
MetLife,  Inc.  Stock  by  the  Funds  do  not 
exceed  on  any  particular  day  the  greater 
of— 

(1)15  percent  of  the  average  dailv 
trading  volume  for  the  MetLife,  Inc. 
Stock,  occurring  on  the  applicable 
exchange  and  automated  trading  system 
(as  described  in  Section  1(c)  below)  for 
the  previous  5  business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  MetLife.  Inc.  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades 
occurring  on  that  date. 

(c)  All  purchases  and  sales  of  MetLife. 
Inc.  Stock  occur  (i)  either  on  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  IV(j)  below),  so  long 
as  the  broker  is  acting  on  an  agency 
basis;  (ii)  through  an  automated  trading 
system  (as  defined  in  Section  IV(i) 
below)  operated  by  a  broker-dealer 
independent  of  MetLife  that  is 
registered  under  the  Securities 
Exchange  Act  of  1934  (the  1934  Act) 
and  thereby  subject  to  regulation  bv  the 


'  Fur  purposes  of  this  propusoii  cxciiiplion, 
rpfiTt'ticcs  t{j  pnivislnii>  of  fdr  Art  r>'fpr  .lisn  t( 
(  on-fspiiniiins  pnn  lslon^  dt  the  L.diic 


.Securities  and  Exchange  Commission 
(SEC),  or  an  autf)mated  trading  system 
operated  by  a  recognized  U.S.  securities 
t'xchange.  which,  in  either  case, 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  in  a  direct,  arms 
length  transaction  entered  into  on  a 
princ  ipal  iiasis  with  a  broker-dealer,  in 
the  ordinary  (ourse  of  its  business, 
where  such  broker-dealer  is 
independent  of  MetLife  and  is  registered 
under  the  19.34  Aci.  and  thereby  subject 
to  regulation  by  the  SEC, 

(d)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to,  MetLife 
(including  officers,  directors,  or 
employees  thereof!,  or  any  party  in 
interest  that  is  a  fiduciar\-  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(e)  No  more  than  5  percent  of  the  total 
amount  of  MetLife.  Inc.  Stock,  that  is 
issued  and  outstamling  at  anv  time,  is 
held  in  the  aggregate  by  Index  and 
Model-Driven  Funds  managed  by 
MetLife 

(f)  MetLife,  Inc.  Stock  constitiitcs  no 
more  than  5  percent  of  anv  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Mcxfel- 
Driven  Fund  atv  based 

(g)  A  fiduciary-  of  a  plan,  which  is 
independent  of  MetLife,  authorizes  the 
investment  of  such  plan  s  assets  in  .^n 
Index  or  Model-Dn\en  Fund  which 
purchases  and/or  holds  MetLife,  Inc. 
Stock,  pursuant  to  the  procedures 
described  herein 

(h)  A  fiduciar\  independent  of  the 
MetLife  directs  the  voting  of  MetLife, 
Inc.  Stock  held  by  an  Index  or  Model- 
Driven  Fund  on  anv  matter  in  which 
shareholders  of  MetLife,  Inc  Stock  are 
required  or  permitted  to  vote. 

Section  II.  Prospective  Exemption  for 
the  .'Vcquisition,  Holding  and 
Disposition  of  MetLife.  Inc  Stock  and/ 
or  the  Commcm  Stoc  k  of  ,i  MetLife 
Affiliate 

If  the  proposed  extmiption  is  granted, 
the  restrictions  of  sections  406(a)(1)(D), 
406(b)(1)  and  .section  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  .s«:tion  4975(c)(1)(D)  and 
(E)  of  the  Code,  shall  not  apply  to  the 
acquisition,  holding  diui  (Lspnsition  of 
MetLife,  Inc  Stock  and' or  (  nmmon 
stock  issued  bv  a  WetLife  affiliate  (the 
MetLife  .affiliate  Stock;  together,  the 
MetLife  Stock),  bv  Inde.x  and  Model- 
Driven  Funds  that  are  managed  1>\ 
MetLife.  in  which  client  plans  of 
MetLife  invest,  provided  that  the 


i'  !h  w  iii;  conditions  and  the  Uenerai 
(     lidiin  ns  of  Section  III  are  met: 

(a)  The  acquisition  or  disposition  of 
MetLife  Stock  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fund  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  MetLife 
Stock  which  is  intended  to  benefit 
MetLife  or  any  party  in  which  MetLife 
may  have  an  interest.     - 

(b)  Whenever  MetLife  Stock  is 
initially  added  to  an  index  on  which  an 
Index  or  Model-Driven  Fund  is  based,  or 
initially  added  to  the  portfolio  of  an 
Index  or  Model-Driven  Fund,  all 
acquisitions  of  MetLife  Stock  necessary 
to  bring  the  Fund's  holdings  of  such 
stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the  model 
which  has  been  used  to  transform  the 
index,  occur  in  the  following  manner: 

(1)  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 

(3)  Purchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquir\-  from  non-affiliated  brokers; 

(5)  Aggregate  daily  purchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  security 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  5 
business  days,  both  based  on  the  best 
information  reasonably  available  at  the 
time  of  the  transaction: 

(6)  All  purchases  and  sales  of  MetLife 
Stock  occur  either  (i)  on  a  recognized 
U.S.  securities  exchange  (as  defined  in 
Section  rV'(j)  below),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  rV(i)  below)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  registered  under  the  1934  Act, 
and  thereby  subject  to  regulation  by  the 
SEC,  which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
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anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (lii) 
through  an  automated  trading  system  las 
defined  in  Section  IV'(i)  below)  that  is 
operated  by  a  recognized  US  securities 
exchange  (as  defined  in  Section  rV(j) 
below),  pursuant  to  the  applicable 
securities  laws,  and  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer,  and 

(7)  If  the  necessary  number  of  shares 
of  MetLife  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  MetLife  Stock.  MetLife 
appoints  a  fiduciary  which  is 
independent  of  MetLife  to  design 
acquisition  procedures  and  monitor 
compliance  with  such  procedures. 

(c)  Subsequent  to  acquisitions 
nocessarv  to  bring  a  Fund's  holdings  of 
MetLife  Stock  to  its  specified  weighting 
in  the  index  or  model  pursuant  to  the 
restrictions  described  in  Section  11(b) 
above,  all  aggregate  daily  purchases  of 
MetLife  Stock  by  the  Funds  do  not 
exceed  on  anv  particular  dav  the  greater 
of: 

(1)15  percent  of  the  average  daily 
trading  volume  for  MetLife  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  (as 
defined  below)  for  the  previous  5 
business  days,  nr 

(2)  15  percent  of  the  trading  volume 
for  MetLife  Stf)ck  occurring  on  the 
applicable  exchange  and  automatt'd 
trading  svstem  !as  defined  below)  on  the 
date  of  the  transaction,  as  determined  by 
the  best  available  information  for  the 
trades  that  occurred  on  such  date 

(d)  All  transactions  in  MetLife  Sttx  k 
not  otherwise  described  above  in 
Section  11  (b)  are  either — (i)  entered  into 
on  a  principal  basis  in  a  direct,  arm  s 
length  transaction  with  a  broker-dealer, 
in  the  ordinary  course  of  its  business. 
where  such  broker-dealer  is 
independent  of  MetLife  and  is  registered 
under  the  19.34  Act.  and  thereby  subjec:t 
to  regulation  by  the  SEC",,  (ii)  effected  im 
an  automated  trading  system  (as  defined 
in  Section  IV(i)  below)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  subject  to  regulation  by  either  thf 
SEC  or  another  applicable  regulatorv 
authority,  or  an  automated  trading 
system  operated  by  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  IV(j)  below)  which,  in  either 
case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  U.S 
securities  exchange  (as  defined  in 


Section  IV{j)  below),  so  long  as  the 
broker  is  acting  on  an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to.  MetLife 
(including  officers,  directors,  or 
emplovees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
uthnrwise  be  subject  to  an  exemption), 

(f)  No  more  than  5  percent  of  the  total 
amount  of  MetLife  Stock,  that  is  issued 
and  outstanding  at  any  time,  is  held  in 
the  aggregate  by  Index  and  Model- 
Driven  Funds  managed  by  MetLife. 

(g)  MetLife  Stock  constitutes  no  more 
than  r>  percent  of  any  independent  third 
partv  index  on  which  the  investments  of 
an  Index  or  Model-Driven  Fund  are 
based. 

(h)  A  fiduciary  of  a  plan  which  is 
independent  of  MetLife  authorizes  the 
investment  of  such  plan's  assets  in  an 
Index  or  Model-Driven  Fund  which 
purchases  and/or  holds  MetLife  Stock, 
pursuant  to  the  procedures  described 
herein, 

(i)  A  fiduciary  independent  of  the 
MetLife  directs  the  voting  of  MetLife 
Stock  held  by  an  Index  or  Model-Driven 
Fund  on  any  matter  in  which 
shareholders  of  MetLife  Stock  are 
required  or  permitted  to  vote. 

Section  III.  General  Conditions 

(a)  MetLife  maintains  or  causes  to  be 

maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (b)  of  this 
Section  III  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  e.xcept  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
havp  occurred  if,  due  to  circumstances 
beyond  the  control  of  MetLife.  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (2)  no 
party  in  interest  other  than  MetLife  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below 

(bid)  Except  as  provided  in  paragraph 
ib|(2)  of  this  Section  III  and 
notwithstanding  any  provisions  of 
section  5n4(a)(2)  and  (b)  of  the  Act,  the 
records  referred  to  in  paragraph  (a)  of 
this  Section  III  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the  SEC, 


(B)  «\ny  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(C)  Ajiy  contributing  employer  to  any 
plan  participating  in  an  Index  or  Model- 
Driven  Fund  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  a  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
Section  111(b)(1)  shall  be  authorized  to 
examine  trade  secrets  of  MetLife  or 
commercial  or  financial  information 
which  is  considered  confidential. 

Section  IV.  Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  MetLife,  in  which  one  or 
more  investors  invest,  and — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  securities  Index,  as 
described  in  Section  IV(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objective  criteria  and  data; 

(2)  For  which  MetLife  does  not  use  its 
discretion,  or  data  within  its  control,  to 
affect  the  identity  or  amount  of 
securities  to  be  purchased  or  sold: 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101. 
Definition  of  "plan  assets" — plan 
investments):  and, 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit 
MetLife  or  any  party  in  which  MetLife 
may  have  an  interest. 

(b)  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account  or 
portfolio  sponsored,  maintained, 
trusteed,  or  managed  by  MetLife,  in 
which  one  or  more  investors  invest, 
and — 

(1)  Which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  MetLife, 
to  transform  an  independently 
maintained  Index,  as  described  in 
Section  IV(c)  below; 
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(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CP'R 
2510.3-101,  Definition  of  "plan 
assets  ' — plan  investments);  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  MetLife  or  any  party  in  which 
MetLife  may  have  an  interest. 

(c)  The  term  "Index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equitv 
or  debt  securities  in  the  United  States, 
but  only  if — 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers:  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  MetLife;  and, 

(3)  The  index  is  a  generally-accepted 
standardized  index  of  securities  which 
is  not  specificallv  tailored  for  the  use  of 
MetLife. 

(d)  The  term  "opening  date"  means 
the  date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made. 

(e)  The  term  "Buy-up"  means  an 
acquisition  of  MetLife  Stock  by  an  Index 
or  Model-Driven  Fund  in  connection 
with  the  initial  addition  of  such  stock  to 
an  independently  maintained  index 
upon  which  the  Fund  is  based  or  the 
initial  investment  of  a  Fund  in  such 
stock. 

(f)  The  term  "MetLife"  refers  to 
Metropolitan  Life  Insurance  Company, 
its  parent,  MetLife.  Inc.  and  their 
current  or  future  affiliates,  as  defined 
below  in  paragraph  (gj. 

(g)  An  "affiliate"  olMetLife  includes: 
(1)  Any  person,  directly  or  indirectly, 

through  one  or  more  intermediaries, 
controUing.  controlled  by  or  under 
common  control  with  the  person; 

(2]  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  emphjyee. 

(h)  The  term  "control"  means  the 
power  to  exercise  a  controUing 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 


(i)  The  term  "automated  trading 
system"  means  an  electroni(  trdding 
.sy.<;tem  that  functions  in  a  manner 
intended  to  simulatp  a  spcuritif-s 
exchange  bv  plectronic.allv  matching 
orders  on  an  agency  basis  from  mulliplr 
buyers  and  sellers,  such  as  an 
"alternative  trading  svstem'   withjn  the 
meaning  of  the  SECs  Reg,  ATS  [T  ( ,FR 
Part  242.300).  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  svstem"  as 
described  in  Section  3(a)(51  )(A)(ii)  of 
the  1934  Act  [15  L'.S.C.  8c(a)(51)(A)(ii)l. 

(j)  The  term  "recognized  U.S. 
securities  exchange  '  means  a  U.S. 
securities  exchange  that  is  registered  as 
a  "national  securities  exchange    under 
Section  6  of  the  1934  Act  (l.S  L'  S.C 
78f).  as  such  definition  may  be  amended 
from  time  to  time,  which  performs  with 
respect  to  securities  the  functions 
conunonly  performed  by  a  stock 
exchange  within  the  meaning  of 
definitions  under  the  applicable 
securities  laws  (e.g..  17  CFR  Part  240  <!)- 
16) 

Effective  Date  If  granted,  this 
proposed  exemption  will  be  effective  as 
of  December  7.  2000  with  respect  to  the 
transactions  described  in  .Section  1 
above,  and  as  of  the  date  grant  notice  is 
published  in  the  Federal  Register  for 
the  transactions  described  in  Section  II 
above. 

Summary-  of  Facts  and  Representations 

1.  MetLife  Insurance  Company  (or  the 
Applicant)  is  a  life  insurance  company 
organized  under  the  laws  of  the  State  of 
New  York  and  subject  to  supervision 
and  examination  by  the  Superintendent 
of  Insurance  of  the  State  of  New  York 
MetLife  Insurance  Company  is  a  wholly 
owned  subsidiary'  of  MetLife.  Inc  ,  a 
publicly-held  Delaware  corporation.  As 
of  December  31.  2000,  MetLife 
Insurance  Company,  including  its 
insurance  company  subsidiaries,  had 
total  assets  under  management  of 
approximately  $302.3  billion  and  had 
approximately  $2  trillion  of  life 
insurance  in  force 

2.  Among  the  insurance  products  and 
services  offered.  MetLife  Insurance 
Company  and  certain  of  its  affiliates 
provide  funding,  asset  management  and 
other  services  for  thousands  of  ERISA 
covered  employee  benefit  plans  The 
Applicant  also  maintains  pooled  and 
single  plan  separate  accounts  in  which 
ERISA-covered  plans  invest  Alone  or 
with  its  affiliates.  MetLife  Insurance 
Company  may  manage  all  or  a  portion 
of  the  separate  account  assets  Further 
MetLife  Insurance  Company  has  a 
number  of  subsidiaries  and  affiliates 
that  provide  a  variety  of  financial 


•~t'r\  K  es,  UK  iiuiing  liu  cstnient 
inanagement  and  brokerage  services. 

MetLife  Insurance  Company  is  also 
the  investment  manager,  adviser  or  an 
affiliate  of  the  investment  manager  or 
adviser  with  respect  to  various 
portfolios  subject  to  ERISA  that  are 
invested  in  a  strategy  which  tracks  or 
transforms  an  index  maintained  bv  a 
third  party.  The  index  may  include  the 
stock  issued  by  MetLife,  Inc.  or  an 
affiliate. 

3.  MetLife  acts  as  investment  manager 
of  institutional  accounts,  including 
employee  benefit  plans  with  assets 
totaling  apprcxi.'i.  iiely  $28  billion. 
Additionally   Mc'I  ift  j  rovides  directed 
trust  or  inve'itnu'iit  iii.iiiagement 
services  ti    \  annus  employee  benefit 
plans.  MetLife  is,  to  the  extent  of  the 
provision  of  investment  management 
serv  ices,  a  fiduciary  of  these  plans. 

As  a  fiduciar\'.  MetLife  may  be  either 
directed  by  an  independent  plan 
fiduciary-  or  plan  panic  ipants  that  have 
the  ahilitN  tn  direc  t  iinestments  for  their 
own  plan  attounts   .'Mtematively,  in 
those  I  ases  in  .vhK.h  MetLife  manages 
the  m\  estnii'nts.  the  Applicant 
represents  that  it  does  not  exercise  any 
discn'tionar\  authority  over  whether  an 
employee  benefit  plan  invests  in 
particular  Index  nr  Ntrdel  Driven 
Funds 

4    MetLife  managi'v  iliftrrnnt 
collective  inyestinenl  fund;.,  trusts  and 
separate  accounts  in  various  ways  to 
enable  plan  assftv  tn  })<■  di\'ersified  to 
redui  e  risk  and  tu  be  iii\(;sted  in  the 
types  of  investments  that  a  particular 
manager  for  a  plan  ma\  determine  is 
appropriate  at  a  partu  ular  time   Index 
Funds  and  Model-Driven  Funds  are  two 
examples  of  MetLife  s  separate  account 
products  which  include  plan  investors. 

.\n  Index  Fund   as  fif-fm.-ii  .ilmve, 
ma_\'  be  a  separatel\-ni.inag-(i  .u  <  ount, 
an  insurance  compan\  st-par-iti  account. 
a  collective  investment  f\jn<l   or 
collective  trust   the  oliier  tn  e  of  which  is 
the  replication  of  the  [lerfurniaiii  e  of  an 
independentlv-mainlameii  stm  k  or 
bond  index  n^presenting  tht 
performance  of  a  spjtH  ifit  segment  of  the 
public  market  for  equit\  or  debt 
securities  The  Index  Funds  are 
passively-managed,  in  that  the  choice  of 
stocks  or  bonds  pun.hased  and  sold,  and 
the  volume  purchased  and  sold,  are 
made  ac:cording  to  predetermined  third 
party  indexes  rather  than  ai  t  ording  to 
active  evaluation  of  the  irnt-stments. 
Since  Dw:ember  7    2(10(1   ther^  tiave 
been  5  Index  Funds  hoidink:  '.hi-  assets 
of  ERI.S.-\-co\  ered  plans  tti,,!  ri.n*' 
acquired   heici  .mti  m  (ii--p  isi-i;    ^i 
MetLife,  Inc   Stock. 

A  Model -Dm  en  Fund,  as  defined 
above,  may  be  a  separately-managed 
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account,  an  insurance  company  sf-parate 
account,  a  collective  trust  or  a  collective 
investment  fund,  the  performance  of 
which  is  based  on  computer  models 
using  prescribed  objecti\e  criteria  to 
transform  an  independently-maintamfd 
stock  or  bond  index  representing  the 
performance  of  a  specific  segment  of  the 
public  market  for  equity  or  debt 
securities  The  portfolio  of  a  Model- 
Driven  Fund  is  determined  by  the 
details  of  the  computer  model,  which 
e.xamines  structural  aspects  of  the  stoc  k 
or  bond  market  rather  than  the 
underlving  values  of  such  securities.  An 
example  of  a  Model-Driven  Fund  would 
include  a  fund  which    transforms"  an 
index,  making  investments  according  to 
a  computer  model  which  uses  such  data 
as  earnings,  dividends  and  price 
earnings  ratios  for  common  stocks 
included  in  the  index. 

According  to  the  .\pplicdnt.  the 
process  for  the  establishment  and 
operation  of  all  Funds,  which  are 
model-driven,  is  disciplined  Objective 
rules  are  established  for  each  model 
Such  Funds  operate  pursuant  to  pre- 
specified  computer  programs,  the  rules 
and  programs  are  changed  only 
infrequentlv 

5.  MetLife  currently  offers  a  number 
of  separate  account  products  that  are 
invested  according  to  the  criteria  of 
various  third  party  indexes  or  are 
model-driven  based  on  such  indexes. 
These  indexes  are  compiled  by  financial 
information  agencies  that  are  engaged  in 
the  provision  of  financial  information  or 
securities  brokerage  ser\-ices  to 
institutional  investors  and/or  are 
pu"blishers  of  financial  information  For 
example,  some  Funds  track  the  Russell 
2000  Index.-  while  other  funds  track  the 
Standard  &  Poor's  500  Composite  Stock 
Pnce  Index  (the  S&P  500  Index), ^  Most 
of  the  Funds  track  stock  indexes, 
although  some  Funds  track  indexes  of 
debt  securities,  such  as  the  Lehman 
Brothers  Bond  Indexes/'  In  each 


-  The  Russell  2000  index  was  established  and  is 
maintained  by  '.he  Frani  Russell  Company,  which 
IS  not  an  aff.hate  jf  MetLife  The  Russell  2000 
Inde.n  :s  a  subset  of  the  larger  Russell  3000  Index 
The  Russ-11  3000  Index  consists  of  the  largest  3.000 
publiclv-'raded  stocks  of  U  S.  domiciled 
corporations,  identified  by  the  Frank  Russell 
Cjjmpany.  and  includes  larRe.  medium  and  small 
stocics 

'  The  S4P  500  Index  is  composed  of  500  slocks 
that  are  traded  on  the  New  York  Stock  Exchange 
and  the  V,\SD.\Q  National  Market  System.  The  S&P 
500  Index  is  a  market-weighted  index  (i  e..  shares 
outstanding  times  the  stock  pncel  in  which  each 
company  s  influence  on  the  Index's  performance  is 
directly  proportional  to  its  market  value 

*  The  indexes  nf  debt  securities  used  for  the 
Funds,  such  as  the  Lehman  Brothers  Bond  Index. 
consist  pnmariK  of  high  quality  fixed-income 
securities  representing  the  L'.S,  Government, 
corporate,  and  mortgage-backed  secunties  sectors  of 
the  bond  market  in  the  L  S  In  this  regard,  MetLifes 


instance,  the  indexes  are  compiled  by 
organizations  that  are  independent  of 
MetLife  and  are  generally-accepted 
standardized  indexes  of  securities  that 
are  not  tailored  for  the  use  of  MetLife. 

6   In  addition  to  Funds  that  are 
separate  accounts  or  collective 
investment  funds.  MetLife  may  have 
investment  responsibility  for  individual 
investment  funds  which  are  separate 
portfolios  for  various  client  accounts, 
including  employee  benefit  plans, 
\\  here  the  portfolio  is  invested  in 
accordance  with  a  third  partv  index  or 
a  model  based  on  that  index.  The 
Applicant  represents  that  the  ability  of 
all  Funds  to  invest  in  MetLife  Stock 
when  the  stock  is  included  in  an  index 
would  improve  the  tracking  of  such 
indexes. 

7,  Accordingly,  the  Applicant 
requests  an  administrative  exemption 
from  the  Department   If  granted,  the 
exemption  will  permit  the  Applicant 
and  its  current  or  future  affiliates  to 
maintain  separate  accounts,  collective 
funds  or  trusts  that  hold  securities 
issued  by  MetLife.  Inc.  and/or  the 
affiliated  entities,  provided  certain 
conditions  enumerated  in  the  operative 
language  of  the  exemption  are  met.  For 
purposes  of  the  exemption,  the 
Applicant  and  its  affiliates  are 
collectively  referred  to  as   "MetLife.  " 

Specifically,  the  exemption  will  allow 
Index  and  Model-Driven  Funds  which 
are  managed  by  the  Applicant  or  its 
affiliates,  in  which  client  plans  of 
MetLife  participate,  to  invest  in  MetLife 
Stock  if  such  stock  is  included  among 
the  secunties  listed  in  the  index  utilized 
bv  the  Fund  The  Applicant  is  not 
requesting,  nor  is  the  Department 
providing,  administrative  exemptive 
relief  herein  for  plans  sponsored  by 
MetLife  MetLife  believes  that 
investments  on  behalf  of  its  in  house 
plans  in  Index  and  Model-Driven  Funds 
have  been  made  (and  will  be  made)  in 
accordance  with  the  statutory 
exemption  provided  under  section 
408(e)  of  the  Act.'  Therefore,  the  subject 
exemption  will  apply  to  client  plans  of 
MetLife  only.  With  respect  to  its  client 
plans,  the  Applicant  states  that  plan 
fiduciaries  which  are  independent  of 
MetLife  have  authorized  or  will 
authorize  the  investment  of  a  plan's 
assets  in  an  Index  or  Model-Driven 


Fund  which  purchases  and/or  holds 
MetLife  Stock  pursuant  to  procedures 
described  herein. 

The  Applicant  requests  that  the 
proposed  exemption  be  made  effective 
as  of  December  7.  2000  with  respect  to 
investments  in  MetLife,  Inc.  Stock  by 
the  subject  Funds.  The  Applicant  is  not 
requesting  retroactive  relief  for 
investments  by  the  Funds  in  MetLife 
Affiliate  Stock  inasmuch  as  these  Funds 
have  not  held  such  stock. "^  Further,  the 
Applicant  states  that  any  exemptive 
relief  for  cross-trades  of  securities, 
including  MetLife,  Inc.  Stock,  by  Index 
and  Model-Driven  Funds  maintained  by 
it  should  be  considered  separately.' 

8.  The  Applicant  states  that  the 
proposed  exemption  is  necessary  to 
allow  Funds  holding  "plan  assets  "  to 
purchase  and  hold  MetLife  Stock  in 
order  to  replicate  the  capitalization- 
weighted  or  other  specified  composition 
of  MetLife  Stock  in  an  independently- 
maintained,  third  party  index  used  by 
an  Index  Fund  or  to  achieve  the  desired 
transformation  of  an  index  used  to 
create  a  portfolio  for  a  Model-Driven 
Fund. 

In  addition,  the  Applicant  represents 
that  when  MetLife  Stock  is  added  to  an 
index  on  which  a  Fund  is  based,  or 
when  MetLife  Stock  is  added  to  the 
portfolio  of  a  Fund  which  tracks  an 
index  that  includes  MetLife  Stock,  all 
acquisitions  necessary,  as  an  initial 
matter,  to  bring  the  Fund's  holdings  of 
MetLife  Stock  to  its  capitalization  or 
other  specified  weighting  in  the 
applicable  index,"  will  comply  with 
conditions  (see  Section  I(b)(l)-(7)  above) 
that  are  designed  to  prevent  possible 
market  price  manipulation  and  which 
are  based,  in  part,  on  the  restrictions  of 
SEC  Rule  10b  13.9 

The  conditions  required  for  a  "Buy- 
up  "  of  MetLife  Stock  are  as  follows: 


fixed  income  Index  Fund  portfolios  are  currently 
managed  against  the  Lehman  Aggregate  Bond  Index 
and  the  Lehman  Government/Credit  Index 
However.  MetLife  is  not  represented  m  either 
Lehman  Brothers  Bond  Index  nor  does  MetLife  hold 
any  of  its  debt  securities  in  its  separate  accounts 

^The  Department  is  not  providing  an  opinion  in 
this  proposed  exemption  on  whether  the  conditions 
of  section  408(e)  of  the  Act  have  been  or  will  be 
met  for  such  transactions. 


'■See2y  CFR  2510  3-101;  Definition  of  plan 
assets' — plan  investments 

'  In  this  regard,  the  Department  directs  interested 
persons  to  the  Proposed  Class  Exemption  for  Cross- 
Trades  of  Securities  by  Index  and  Model-Driven 
Funds  (the  Cross-Trading  Proposal)  which  was 
published  in  the  Federal  Register  on  December  15, 
1999  (64  FR  700571 

"These  instances  are  referred  to  herein  as  a  "Buy- 
up  "  The  .Applicant  anticipates  that  acquisitions  of 
MetLife  Stock  bv  an  Index  or  Model-Driven  Fund 
in  a    Buy-up  "  will  occur  within  10  business  days 
from  the  date  of  the  event  which  causes  the 
particular  Fund  to  acquire  MetLife  Stock.  MetLife 
does  not  anticipate  that  the  amounts  of  MetLife 
Stock  acquired  by  a  Fund  in  a  "Buy-up  '  will  be 
significant  In  this  regard,  the  Department  notes  that 
the  conditions  required  herein  are  designed  to 
minimize  the  market  impact  of  purchases  made  by 
the  Funds  in  any  "Buy-up  "  of  MetLife  Stock 

''SEC  Rule  lOb-18  provides  a  "safe  harbor'  for 
issuers  of  securities  from  section  9(a)(2)  of  the  1934 
.Art  and  SEC  Rule  lOb-5  (which  generally  prohibits 
persons  from  manipulating  the  price  of  a  security 
and  engaging  in  fraud  in  connec-tion  with  the 
purchase  or  sale  of  a  security) 
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•  Purchases  will  be  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

•  Based  on  the  best  available 
information,  purchases  will  not  be  the 
opening  transaction  for  the  trading  dav; 

•  Purchases  will  not  be  effecten  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

•  Purchases  will  be  at  a  price  that  is 
not  higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

•  Aggregate  daily  purchases  will  not 
exi:eed  15  percent  of  the  average  daii\- 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  securitv 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  5 
business  days,  both  based  on  the  best 
information  reasonablv  available  at  the 
time  of  the  transaction; 

•  All  purchases  and  sales  of  MetLife 
Stock  will  occur  either  (i)  on  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  IV(j)l.  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(i)l  operated  by  a  broker- 
dealer  independent  of  MetLife  that  is 
registered  under  the  1934  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 

'participation  of  a  broker-dealer,  or  (iii) 
through  an  automated  trading  system  (as 
defined  in  Section  rV(i)l  that  is  operated 
by  a  recognized  U.S.  securities  exchange 
[as  defined  in  Section  IV(j)],  pursuant  to 
the  applicable  securities  laws,  and 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer;  and 

•  If  the  necessary  number  of  shares  of 
MetLife  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  MetLife  Stock.  MetLife 
will  appoint  an  independent  fiduciary 
to  design  acquisition  procedures  and 
monitor  compliance  with  such 
procedures. 

9.  MetLife  states  that  the  independent 
fiduciary  and  its  principals  must  be 
completely  unrelated  to  MetLife.  The 
independent  fiduciary  must  also  be 
experienced  in  developing  and 
operating  investment  strategies  for 
individual  and  collective  investment 
vehicles  that  track  third  party  indexes. 
Furthermore,  the  independent  fiduciary 


must  not  act  as  thp  broker  fnr  an\ 
purchases  or  sales  of  MetLifp  Sloe  k  diui 
will  not  receive  any  consideration  as  a 
result  of  the  initial  acquisition  program 

As  its  primary  goal,  the  uidependi'nt 
fiduciarv-  will  dtneiop  tradini: 
procedures  that  minimizp  the  market 
impact  of  purchases  made  pursuant  to 
the  initial  acquisition  program  bv  the 
particular  Fund  Thus,  thf  .Applicant 
expects  that,  under  the  tradinp 
procedures  established  bv  the 
independent  fiduriarv.  the  trading 
activities  will  be  conducted  in  a  low 
profile,  mechanical,  non-discretionan' 
manner  and  would  involve  a  number  of 
small  purchases  over  the  course  of  each 
day.  randomly-timed  The  Applicant 
further  experts  that  sue  h  a  program  will 
allow  it  to  acquire  the  necessarv  shares 
of  MetLife  Stock  for  the  Funds  with 
minimum  impac  t  nn  the  market  and  in 
a  manner  that  will  lie  in  the  best 
interests  of  any  employee  benefit  plans 
that  participate  in  such  Funds. 

The  independent  fiduciary  will  also 
bo  required  to  monitor  compliance  w  ith 
the  trading  program  and  procedure.s 
developed  for  the  initial  acquisition  of 
MetLife  Stock.  During  the  course  of  anv 
initial  acquisition  program,  the 
independent  fiduciarv  will  be  required 
to  review  the  activities  weeklv  to 
determine  compliance  with  the  trading 
procedures  and  notify  MetLife  should 
any  non-compliance  be  detected 
Should  the  trading  procedures  need 
modifications  due  to  unforeseen  events 
or  consequences,  the  independent 
fiduciary  will  be  required  to  consult 
with  MetLife  and  must  approve  in 
advance  any  alteration  of  the  trading 
procedures. 

10.  Subsequent  to  the  initial 
acquisitions  necessar\-  to  'ring  a  Fund's 
holdings  of  MetLife  Stock  to  their 
specified  weightings  in  the  index  or 
model  pursuant  to  the  restrictions 
described  above,  all  aggregate  dailv 
purchases  of  MetLife  Stoc;k  by  the 
Funds  will  not  exceed  on  any  particular 
day  the  greater  of — 

•  15  percent  of  the  average  daily 
trading  volume  for  MetLife  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  for  the 
previous  5  business  days,  or 

•  15  percent  of  the  trading  volume  for 
MetLife  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
fransaction.  as  determined  by  the  best 
available  information  for  the  trades  that 
occurred  on  such  date. 

11.  MetLife  represents  that  as  of 
December  7,  2000  until  the  date  this 
proposed  exemption  is  granted,  all 
purchases  and  sales  of  MetLife,  Inc. 
Stock  by  the  Funds,  other  than 


d(  quisition  ol  such  stock  in  a  Buy-up 
have  occurred  or  will  continue  to  occur 
in  one  of  the  following  ways:  (a)  On  a 
prinripal  tiasis  with  a  broker-dealer,  in 
'iif    riiii.irv  course  of  its  business, 
where  such  broker-dealer  is 
independent  of  MetLife  and  is  registered 
under  the  1934  Act.  and  thereby  subject 
to  regulation  bv  the  SEC;  (b)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(i)  below)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  subject  to  regulation  by  the  SEC 
or  another  applicable  regulator)-  agency 
or  on  an  automated  trading  system 
operated  by  a  recognized  U.S.  securities 
exchange  (as  defined  in  Section  IV(j)) 
which,  in  either  case,  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer,  or  (c)  through  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  IV{j)),  so  long  as  the  broker  is 
acting  on  an  agency  basis.'" 

In  addition.  MetLife  represents  that  as 
of  the  date  this  proposed  exemption  is 
granted,  all  future  transactions  by  the 
Funds  involving  MetLife  Stock  which 
do  not  occur  in  connection  with  a  Buy- 
up  of  such  stock  by  a  Fund,  as  described 
above,  will  be  either  (a)  entered  into  on 
a  principal  basis  in  a  direct,  arm's 
length  transaction  with  a  broker-dealer. 
in  the  nrdinarv  course  of  its  business, 
wliere  ••111  ti  III' 'k<'r -dealer  is 
indepemirn!  •  !  MetLife  and  is  -egistered 
under  the  1934  Act.  and  thereby  subject 
to  regulation  by  the  SEC;  (b)  effected  on 
an  automated  trading  system  (as  defined 
in  Section  IVIjj  above)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  either  registered  under  the  1934 
.•\(:1  and  thereby  subject  to  regulation  bv 
the  SE(^.  or  an  automated  trading  system 
operated  by  a  recognized  U.S.  securities 
exc  hange  'as  denned  above)  which,  in 
either  case  prov  ide>-  ,i  mechanism  for 
customer  order  to  be  mati  hed  on  an 
anonvmous  basis  without  the 
participation  of  a  broker-dealer;  or  (c) 
effected  through  a  retogni/ed  U.S. 


">The  Departinent  notes  that  no  relief  u  bein^ 
provided  herein  for  purchases  and  sales  of 
securities  between  a  Fund  and  a  broker -dealer 
acting  as  principal,  which  may  be  considered 
prohibited  transactions  as  a  result  of  such  broker- 
dealer  being  a  party  in  interest  under  saction  3(14) 
of  the  Ad.  with  respect  to  any  plans  that  art 
investors  in  the  Fund  However,  such  transactions 
may  be  covered  by  one  or  more  of  the  Department's 
existing  class  exemptions  For  example.  Prohibited 
Transaction  Gass  Exemption  »4-M  (49  FR  9497. 
Marth  13.  1984)  permits,  under  certain  conditions. 
parlies  m  interest  to  engage  in  various  transactions 
with  plans  whose  assets  are  invested  in  an 
investment  fund  managed  by  a  "qualified 
professional  asset  manager"  (i  e.,  a  QPAM)  who  ii 
independent  of  the  parties  in  interest  (with  certain 
limited  exceptions)  and  meets  specified  financial 
standards 
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securities  exchange  (as  defined  in 
Section  IV(j)  above)  so  long  as  the 
broker  is  acting  on  an  agency  basis. 

12.  With  respect  to  al!  acquisitions 
and  dispositions  of  .MetLife  Stock  by  the 
Funds  since  December  7,  2000.  the 
Applicant  states  that  no  such 
transactions  have  involved  purchases 
from  or  sales  to  MetLife  (including 
officers,  directors  or  employees  thereof), 
or  any  party  in  interest  that  is  a 
fiduciary  with  discretion  to  invest  assets 
into  the  Fund  The  Applicant  represents 
that  all  future  acquisitions  and 
dispositions  of  MetLife  Stock  by  anv 
Index  or  Model-Driven  Funds 
maintained  by  MetLife  will  also  not 
involve  any  purchases  from  or  sales  to 
MetLife  (including  officers,  directors  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  assets  into  the  Fund 
(unless  the  transaction  by  the  Fund  with 
such  party  in  interest  would  otherwise 
be  subject  to  an  exemption).' ' 

13,  The  Applicant  represents  that  no 
more  than  5  percent  of  the  total 
outstanding  shares  of  MetLife  Stock  will 
be  held  in  the  aggregate  by  the  Index  or 
Model-Driven  Funds  managed  by 
MetLife.  In  addition,  the  Applicant 
states  that  MetLife  Stock  will  not 
constitute  more  than  5  percent  of  the 
value  of  any  independent  third  party 
index  on  which  investments  of  an  Index 
or  Model-Driven  Fund  are  based. 

For  purposes  of  the  acquisition  and 
holding  of  MetLife.  Inc.  Stock  by  all  of 
the  Funds  since  December  7.  2000  until 
the  date  this  proposed  exemption  is 
granted,  the  Applicant  states  that  such 
stock  will  constitute  no  more  than  5 
percent  of  any  independent  third  party 
index  on  which  the  investments  in 
Index  or  Model-Driven  Funds  are  based 
For  example,  the  Applicant  notes  that 
the  current  weighting  of  MetLife.  Inc. 
Stock  in  the  S&P  500  Index  is  0.213 
percent  and  its  weighting  in  the  Barra 
Value  Index  is  0  41  percent  .\lthough 
some  indexes  include  MetLife.  Inc. 
Stock  in  percentages  that  exceed  3 
percent  of  the  index.  MetLife  does  not 
currently  utilize  such  indexes  for  its 
Index  and  Model-Driven  Funds  with 
"plan  assets"  subject  to  the  .^ct. 
,  For  purposes  of  future  acquisitions 
and  holdings  of  MetLife  Stock  by  the 
Funds  once  this  proposed  exemption  is 
granted,  neither  MetLife.  Inc.  Stock  nor 
MetLife  Affiliate  Stock  will  constitute 
more  than  5  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 


"  In  this  resard  !h*=  Department  is  providing  no 
opinion  herein  on  whether  such  pnncipal 
transactions  would  be  covered  by  any  existing 

exemption. 


Driven  Fund  are  based   In  this  regard, 
the  Applicant  has  identified  5  indexes 
which  include  MetLife.  Inc.  Stock 
where  the  current  approximate 
capitalization  weight  of  the  index 
represented  bv  MetLife.  Inc.  Stock 
exceeds  3  percent.  Therefore,  the 
Applicant  requests  that  the  proposed 
exemption  allow  MetLife  to  design  a 
passive  investment  strategy  for  an  Index 
or  Model-Driven  Fund  which  seeks  to 
track  an  index  that  ( nntains  MetLife 
Stock,  or  whi(  h  transforms  such  an 
index  into  a  model-prescribed  way,  as 
long  as  the  MetLife  Stock  does  not 
constitute  more  than  5  percent  of  the 
index 

With  respect  to  an  index's  specified 
composition  of  particular  stocks  in  its 
portfolio,  the  .\pplicant  states  that 
future  Funds  may  track  an  index  where 
the  weighting  for  stocks  listed  in  the 
index  is  not  capitalization-weighted. 
However,  the  Applicant  notes  that 
Funds  maintained  by  it  or  its  affiliates 
may  track  indexes  where  the  selection 
of  a  particular  stock  by  the  index  and 
the  amount  of  stock  to  be  included  in 
the  index  is  not  established  based  on  the 
market  capitalization  of  the  corporation 
issuing  such  stock  Therefore,  since  an 
independent  organization  may  choose  to 
create  an  index  where  there  are  other 
index  weightings  for  stocks  composing 
the  index,  the  Applicant  requests  that 
the  proposed  exemption  allow  for 
MetLife  Stock  to  be  acquired  by  a  Fund 
in  the  amounts  which  are  specified  by 
the  particular  indent,  subject  to  the  other 
restrictions  imposed  under  this 
proposed  exemption.  In  addition,  the 
Applicant  represents  that,  in  all 
instances,  acquisitions  or  dispositions  of 
MetLife  Stock  bv  a  Fund  will  be  for  the 
sole  purpose  of  maintaining  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Fund  is  based,  or  in  the 
case  of  a  Model-Driven  Fund,  a 
modified  version  of  such  an  index  as 
created  by  a  computer  model  based  on 
prescribed  objective  criteria  and  third 
party  data 

14  The  Applicant  will  appoint  an 
independent  fiduciary  to  direct  the 
voting  of  anv  MetLife  Stock  held  by  the 
Funds  The  independent  fiduciary  will 
be  a  consulting  firm  specializing  in 
corporate  governanre  issues  and  proxy 
voting  on  behalf  of  public  and  private 
pension  funds  The  independent 
fiduc  lary  will  he  required  to  develop 
and  follow  standard  guidelines  and 
proc  edures  for  the  voting  of  proxies  by 
institutional  fiduciaries. 

The  .Applicant  will  provide  the 
independent  fiduciary  with  all 
necessary  information  regarding  the 
Funds  that  hold  MetLife  Stock  on  the 
record  date  for  MelLifes  shareholder 


meetings,  and  all  proxy  and  consent 
materials  with  respect  to  MetLife  Stock. 
The  independent  fiduciary  will 
maintain  records  with  respect  to  its 
activities  as  an  independent  fiduciary 
on  behalf  of  the  Funds,  including  the 
number  of  shares  of  MetLife  Stock 
voted,  the  manner  in  which  such  shares 
were  voted,  and  the  rationale  for  the 
vote  if  the  vote  was  not  consistent  with 
the  independent  fiduciary's  procedures 
and  current  voting  guidelines  in  effect  at 
the  time  of  the  vote.  The  independent 
fiduciary  will  supply  MetLife  with  the 
information  after  each  shareholder 
meeting.  The  independent  fiduciary  will 
be  required  to  acknowledge  that  it  will 
be  acting  as  a  fiduciary  with  respect  to 
the  plans  which  invest  in  the  Funds 
which  own  MetLife  Stock,  when  voting 
such  stock.'- 

15.  In  summary,  with  respect  to  all 
acquisitions,  holdings  and  dispositions 
of  MetLife  Stock  by  the  Funds  since 
December  7,  2000,  it  is  represented  that 
the  subject  transactions  meet  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  Each  Index  or  Model-Driven  Fund 
involved  is  based  on  an  index,  as 
defined  in  Section  rV(c)  above; 

(h)  The  acquisition,  holding  and 
disposition  of  MetLife,  Inc.  Stock  by  the 
Index  or  Model-Driven  Fund  is  for  the 
sole  purpose  of  maintaining  strict 
conformity  with  the  relevant  index 
upon  which  an  Index  or  Model-Driven 
Fund  is  based,  and  will  not  involve  an 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring 
MetLife,  Inc.  Stock  which  is  intended  to 
benefit  MetLife  or  any  party  in  which 
MetLife  may  have  an  interest; 

(c)  All  aggregate  daily  purchases  of 
MetLife,  Inc.  Stock  by  the  Funds  do  not 
exceed,  on  any  particular  day,  the 
greater  of  (i)  15  percent  of  the  average 
daily  trading  volume  for  the  MetLife, 
Inc.  Stock  occurring  on  the  applicable 
exchange  and  automated  trading  system 
for  the  previous  5  business  days,  or  (ii) 
15  percent  of  the  trading  volume  for 
MetLife,  Inc.  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades  that 
occurred  on  such  date: 

(d)  All  purchases  and  sales  of  MetLife, 
Inc.  Stock,  other  than  acquisitions  of 
such  stock  in  a  Buy-up  described  above. 


''Currently,  the  Applicant  is  utilizing  the 
Investor  Responsibility  Research  Center  to  vote 
proxies  related  to  MetLife.  Inc  .Slof;k  However,  any 
independent  fiduciary  duly  appointed  by  the 
Applicant  has  satisfied  or  will  satisfy,  in  the  case 
of  a  successor  independent  fiduciary,  the  criteria 
described  above. 


Federal  Register/Vol.  66,  No.  188 /Thursday.  September  27.  2001 /Notices 


4940: 


occur  either  (i)  on  a  recognized 
securities  exchange,  as  defined  herein, 
(ii)  through  an  automated  trading 
system  (as  defined  herein)  operated  bv 
a  brol^er-dealer  independent  of  MetLife 
that  is  subject  to  regulation  by  either  the 
SEC.  which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
in  a  direct,  arm's  length  transaction 
entered  into  on  a  principal  basis  with  a 
broker-dealer,  in  the  ordinary  course  of 
its  business,  where  such  broker-dealer  is 
independent  of  MetLife  and  is  registered 
under  the  1934  Act.  and  thereby  subject 
to  regulation  by  the  SEC. 

(e)  No  transactions  by  a  Fund  involve 
purchases  from  or  sales  to  MetLife 
(including  officers,  directors  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary'  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  bv  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption); 

(f)  No  more  than  5  percent  of  the  total 
amount  of  MetLife,  Inc.  Stock  that  is 
issued  and  outstanding  at  any  time  is 
held,  in  the  aggregate,  by  Index  or 
Model-Driven  Funds  managed  by 
MetLife; 

(g)  MetLife,  Inc.  Stock  constitutes  no 
more  than  5  percent  of  the  value  of  any 
independent  third  party  index  on  which 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based; 

(h)  A  plan  fiduciary  independent  of 
MetLife  will  authorize  the  investment  of 
such  plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 
holds  MetLife,  Inc.  Stock;  and 

(i)  A  fiduciary  independent  of  MetLife 
directs  the  voting  of  MetLife,  Inc.  Stock 
held  by  an  Index  or  Model-Driven  Fund 
on  any  matter  in  which  shareholders  of 
MetLife,  Inc.  Stock  are  required  or 
permitted  to  vote. 

With  respect  to  all  acquisitions, 
holdings  and  dispositions  of  MetLife 
Stock  by  the  Funds  after  this  proposed 
exemption  is  granted,  MetLife 
represents  that  such  transactions  will 
meet  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  Each  Index  or  Model-Driven  Fund 
involved  will  be  based  on  an  index,  as 
defined  in  Section  rV(c)  above; 

(b)  The  acquisition,  holding  and 
disposition  of  MetLife  Stock  by  the 
Index  or  Model-Driven  Fund  will  be  for 
the  sole  purpose  of  maintaining  strict 
conformity  with  the  relevant  index 
upon  which  an  Index  or  Model-Driven 
Fund  is  based,  and  will  not  involve  an 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  MetLife 


Stock  which  is  intended  to  benc^fit 
MetLife  or  any  party  in  which  MetLife 
may  have  an  interest; 

(c)  Whenever  MetLife  Stock  is 
initially  added  to  an  index  on  \vhi(  h  a 
Fund  is  based,  or  initiailv  added  tn  the 
portfolio  of  a  Fund  (i.e  .  a  Buv-up).  all 
acquisitions  of  MetLife  Stock  necessary 
to  bring  the  Fund's  holdings  nf  sik  h 
stock  either  to  its  capitalizatK in- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  its  correct 
weighting  as  determined  hv  the 
computer  mode!  which  has  been  used  to 
transform  the  index,  will  be  rpstru  t"ri 
by  conditions  which  are  designed  lo 
prevent  possible  market  price 
manipulations: 

(d)  Subsequent  to  acquisitions 
necessary'  to  bring  a  Fund's  holdings  fif 
MetLife  Stock  to  its  specified  weighting 
in  the  index  or  model,  pursuant  to  the 
restrictions  above,  all  aggregate  dailv 
purchases  of  MetLife  Stock  by  the 
Funds  will  not  exceed  the  greater  of  (i) 
15  percent  of  the  average  daily  trading 
volume  for  the  MetLife  Stock  rxt  urring 
on  the  applicable  exchange  and 
automated  trading  system  for  the 
previous  5  business  days,  or  (ii)  15 
percent  of  the  trading  volume  for 
MetLife  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  bv  the  best 
availabPe  information  for  the  trades  that 
occurred  on  such  date: 

(e)  All  transactions  in  MetLife  Stock. 
other  than  acquisitions  of  sue  h  stof.k  in 
a  Buy-up  described  above,  will  be  either 
(i)  entered  into  on  a  principal  basis  with 
a  broker-dealer,  in  the  ordinary  course 
of  its  business,  where  such  broker- 
dealer  is  independent  of  MetLife  and  is 
registered  under  the  1934  .^ct,  and 
thereby  subject  to  regulation  by  the  SEC, 
(ii)  effected  on  an  automated  trading 
system  operated  by  a  broker-dealer 
independent  of  MetLife  that  is  subject  to 
regulation  by  either  the  SEC  or  another 
applicable  regulator)-  authority,  or  an 
automated  trading  system  f)perated  b\  a 
recognized  L'.S.  securities  exchange 
which,  in  either  case,  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer,  or  (iii)  effected  through  a 
recognized  U.S.  securities  exchange  (as 
described  herein)  so  long  as  the  broker 
is  acting  on  an  agency  basis: 

(f)  No  transactions  "by  a  Fund  uill 
involve  purchases  from  or  sales  to 
MetLife  (including  officers,  directors  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciar\  with 
discretion  to  invest  plan  assets  into  the 


Fund    unii"--  the  tran.saction  by  the 
Fund  with  sm.h  party  in  interest  would 
otherwise  be  subject  to  an  exemption); 

(g)  No  more  than  5  percent  of  the  total 
amount  of  MetLife  Stock  that  is  issued 
and  outstanding  at  any  time  will  be 
held,  in  the  aggregate,  by  Index  or 
Model-Driven  Funds  managed  by 
MetLife; 

(h)  MetLife  Stock  will  constitute  no 
more  than  5  percent  of  the  value  of  anv 
mdependent  third  party  index  on  which 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based; 

(i)  A  plan  fiduciary  independent  of 
MetLife  will  authorize  the  investment  of 
^uf  h  plan's  assets  in  an  Index  or  Model- 
Driven  Fund  which  purchases  and/or 
holds  MetLife  Stock,  pursuant  to  the 
procedures  described  herein;  and 

(j)  A  fiduciary  independent  of  MetLife 
will  direct  the  voting  of  MetLife  Stock 
held  by  an  Index  or  Model-Driven  Fund 
on  any  matter  in  which  shareholders  of 
MetLife  Stock  are  required  or  permitted 
to  vote. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  mailed  by  first-class  mail  to 
interested  persons,  including  th*? 
appropriate  fiduciaries  of  employee 
benefit  plans  currently  invested  in  the 
Index  and/or  Model-Driven  Funds  that 
acquire  and  hold  MetLife  Stock.  The 
notice  will  include  a  copy  of  the  notice 

"f.      . 

the  Federal  Regi 
supplemental  statement,  as  required 
under  2M  CFK  2.S70  43(h)(2).  which  shall 
inform  interested  persons  of  their  right 
to  comment  and/or  to  request  a  hearing 
with  respect  to  the  proposed  exemption. 
All  notices  will  be  sent  to  interested 
persons  within  30  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Regi.ster  Any  wTitten 
comments  rtiut  or  requests  for  a  hearing 
are  due  u  ifhm  bO  days  after  the  date  of 
publuation  of  the  pendency  notice  in 
the  Federal  Register. 

In  addition.  MetLife  will  provide, 
upon  request,  a  copy  of  the  proposed 
exemption  and,  if  granted,  a  copy  of  the 
final  exemption  to  all  ERISA-covered 
plans  which  invest  in  any  Index  or 
Model-Driven  Fund  containing  MetLife 
Stock  in  their  respective  portfolios  after 
the  date  the  final  exemption  is 
published  m  the  Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT;  Ms. 
Ian  D  Broady  of  the  Department. 
telephone  (202)  219-8881   (This  is  not 
a  toll-free  number.) 


proposed  exemption,  as  publishedjn 
e  Federal  Register,  and  a  ~^     ^^'^ 
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The  Prudential  Insurance  Company  of 
America;  (Prudential  Insurance), 
Located  in  Newark.  \I 

(.\pplication  No.  L>-10984| 

Proposed  Exemption 

Based  on  thf  facts  and  representations 
^pt  forth  in  the  application,  the 
Dt'partmont  is  considering  granting  an 
exemption  under  the  authority  of 
section  408u)  of  the  Act  (or  ERISA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  J2836.  32847.  August  10.  1990).' ' 

Section  I  Covered  Transactions 

If  the  e.xemption  is  granted,  the 
restrictions  of  section  406(a)  nf  the  Act 
and  the  sanctions  resulting  from  the 
applicati' in  of  section  4975  of  the  Code, 
bv  reason  of  section  4975(c)(1)(A) 
through  iDl  of  the  Code,  shall  not  apply, 
effective  Sf'pt^'mber  1~   .001.  to  (1)  the 
receipt  of  shar*---  'if  lonunon  stock 
(Common  Stock)  issued  by  Prudential 
Financial.  Inc.  (Prudential  Financial  or 
the  Holding  C.ompanv!  or  (2)  the  receipt 
of  cash  (Cash)  or  polic\  credits  !Polic\ 
Credits)  by  anv  eligible  policvholder 
(the  Eligible  Policyholder)  of  Prudential 
Insurance,  which  is  an  employee  benefit 
plan  ithe  Plan),  including  Plans 
sponsored  by  Prudential  Insurance  and/ 
or  its  affiliates  for  the  benefit  of  their 
own  employees  (collectiyely.  the 
Prudential  InsurancePlans).'-'  m 
exchange  for  such  Eligible 
Policyholder  s  mutual  membership 
interest  in  Prudential  Insurance. 
pursuant  to  a  plan  of  conyersion  (the 
Plan  of  Reorganization)  adopted  by 
Prudential  Insurance  and  implemented 
in  accordance  with  section  17  17C-2  of 
the  ."^iew  Jersey  Insurance  Law. 

In  addition,  if  the  exemption  is 
granted,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply. 
effective  September  27  2001,  to  the 
receipt  and  holding,  by  the  Prudential 
Welfare  Benefits  Plan  (the  Prudential 
Welfare  Plan),  of  Common  Stock,  whose 
fair  market  value  exceeds  10  percent  of 
the  value  of  the  total  assets  held  by  such 
Plan. 

The  proposed  exemption  is  subject  to 
the  general  conditions  set  forth  below  in 
Section  II. 


' '  far  purposes  nf  this  proposed  exemption, 
referen'.e*  lo  pfjvisions  of  Title  1  tif  the  .Act.  unless 
otherwise  spetified.  refer  ilso  to  corresponding 
provision.?  cif  the  (^ixje 

'•I'nless  ."ithcrAisp  noted,  references  lo  the  term 
Plan"  are  me,ir.'  lu  include    outside    Plan 
policvhoiders  of  Pnidenlidi  In.surnnce  ,is  well  as  the 
Prudential  Welfare  Plan 


Section  11.  General  Conditions 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  Jersey 
Insurance  Lav^  and  is  subject  to  review 
and  supervision  by  the  New  Jersey 
Commissioner  of  Banking  and  Insurance 
(the  Commissioner). 

(b)  The  Commissioner  reviews  the 
terms  of  any  options  that  are  provided 
to  Eligible  Policyholders  of  Prudential 
Insurance  as  part  of  such 
Commissioner's  review  of  the  Plan  of 
Reorganization,  and  the  Commissioner 
only  approves  the  Plan  of 
Reorganization  following  a 
determination  that  the  Plan  of 
Reorganization  is  fair  and  equitable  to 
all  Eligible  Policyholders. 

(c)  Except  as  provided  below,  each 
Eligible  Policyholder  has  an  opportunity 
to  comment  on  and  vote  to  apprii\e  the 
Plan  of  Reorganization  after  hill  w  ritten 
disclosure  of  the  terms  of  the  Plan  of 
Reorganization  is  given  to  such 
policvholder  by  Prudential  Insurance. 
As  provided  under  the  Plan  of 
Reorganization  and  approved  by  the 
C'ommissioner. 

( 1 )  Eligible  Policyholders  of  policies 
issued  bv  designated  subsidiaries  (the 
Designated  Subsidiaries)  of  Prudential 
Insurance  will  not  have  the  opportunity 
to  c:omnient  and  vote  on  the  Plan  of 
Reorganization,  and 

(2!  Prudential  Insurance  will  be 
precluded  from  voting  on  the  Plan  of 
Reorganization  where  a  group  policy  is 
issued  to  Prudential  Insurance  as  trustee 
for  a  multiple  employer,  or  similar,  trust 
(the  MET)  which  is  not  a  plan  described 
in  section  J(J)  of  the  Act  or  section 
4975(e)(1)  of  the  Code. 

(d)  Anv  election  by  an  Eligible 
Policvholder  which  is  a  Plan  to  receive 
Common  Stock  pursuant  to  the  terms  of 
the  Plan  of  Reorganization,  or  any 
decision  by  such  Eligible  Policyholder 
to  participate  in  the  commission-free 
purchase  and  sale  program  (the 
Program),  is  made  by  one  or  more 
fiduciaries  fif  such  Plan  that  are 
independent  of  Prudential  Insurance 
and  neither  Prudential  Insurance  nor 
any  of  its  affiliates  exercises  any 
discretion  or  provides    investment 
advice,  '  within  the  meaning  of  29  CFR 
2510  3-21(c)  with  respect  to  such 
election  or  decision-making. 

(e)  In  the  case  of  the  Prudential 
Insurance  Plans,  the  independent 
fiduciary — 

(1 )  Conducts  a  due  diligence  review  of 
the  subject  transactions;  and 

(2)  Votes  whether  to  approve  or 
disapprf)ve  the  Plan  of  Reorganization, 
on  behalf  of  such  Plan. 


(f)  In  the  case  of  the  Prudential 
Welfare  Plan,  the  independent 
fiduciary — 

(1)  Votes  shares  of  Common  Slock 
that  are  held  by  such  Plan,  which 
exceed  the  limitation  of  section  407(a) 
of  the  Act; 

(2)  Disposes  of  Common  Stock  in 
excess  of  the  limitation  set  forth  under 
section  407(a)(2)  of  the  Act  as  soon  as 
reasonably  practicable,  but  in  no  event 
later  than  six  months  after  the  effective 
date  of  the  Plan  of  Reorganization; 

(3)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  such  Plan  prior  to  the  effective 
date  of  the  Plan  of  Reorganization:  and 

(4)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  such  Plan. 

(g)  After  each  Eligible  Policyholder 
entitled  to  receive  Common  Stock  is 
allocated  at  least  8  shares  (or  the 
equivalent  value  of  10  shares  of 
Common  Stock  for  Eligible 
Policyholders  receiving  Cash  or  Policy 
Credits),  additional  consideration  is 
allocated  to  Eligible  Policyholders  who 
own  eligible  policies  based  on  a 
methodology  that  takes  into  account 
each  eligible  policy's  contribution  to 
Prudential  Insurance's  surplus,  which 
methodology  has  been  reviewed  by  the 
Commissioner. 

(h)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(i)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Common 
Stock  or  in  connection  with  the 
implementation  of  the  Program. 

(j)  All  of  Prudential  Insurance's 
policyholder  obligations  remain  in  force 
and  are  not  affected  by  the  Plan  of 
Reorganization. 

(k)  The  terms  of  the  transactions  are 
at  least  as  favorable  to  the  Plans  as  an 
arm's  length  transaction  with  an 
unrelated  party. 

Section  III.  Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  'Prudential  Insurance" 
means  The  Prudential  Insurance 
Company  of  America  and  any  affiliate  of 
Prudential  Insurance  as  defined  in 
paragraph  (b)  of  this  Section  HI. 

(b)  An  "affiliate"  of  Prudential 
Insurance  includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Prudential 
Insurance.  (For  purposes  of  this 
paragraph,  the  term  "control"  means  the 
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power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person 

(c)  The  term  "Eligible  Pulicyhnlder" 
means  a  policyholder  who  is  eligible  to 
receive  compensation  under  Prudeniial 
Insurance's  Plan  of  Reorganization. 
Eligible  Policyholders  are  policyholders 
of  Prudential  Insurance  on  the  dav  the 
Plan  of  Reorganization  is  adopted  by  the 
Board  of  Directors  of  Prudential 
Insurance. 

(d)  The  term  "Designated  Subsidiary  ' 
means  stock  life  insurance  company 
subsidiaries  of  Prudential  Insurance 
whose  policyholders,  pursuant  to 
section  17:17C-1  of  New  lersey 
Insurance  Law.  have  been  deemed 
eligible  under  the  Plan  of 
Reorganization  to  receive  compensation, 
but  which  are  not  qualified  to  vote  on 
the  Plan  of  Reorganization. 

(e)  The  term  "Holding  Company" 
refers  to  a  New  (ersey  stock  business 
corporation  which  will  be  named 
"Prudential  Financial,  Inc.  '  Under  the 
Plan  of  Reorganization,  Prudential 
Insurance  will  become  an  indirect, 
wholly  owned  stock  life  insurance 
company  subsidiary'  of  the  Holding 
Company. 

(f)  The  term  "Policy  Credit"  means  a 
dividend  accumulation,  an  additional 
dividend,  an  increase  in  the  policy's 
account  value,  an  extension  of  the 
policy's  expiration  date,  or  an 
additional  payment  under  an  annuity 
contract. 

(g)  The  term  "Plan"  refers  to 
employee  benefit  plans  covered  by 
ERISA  or  section  4975(e)  of  the  Code. 

(h)  The  term  "demutualization"  refers 
to  the  process  of  an  insurance 
company's  reorganizing  or  converting 
from  a  mutual  life  insurance  company 
to  a  stock  life  insurance  company  "  As 
used  herein,  "reorganization  "  and 
'conversion"  also  refer  to  a 
demutualization. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of 
September  27,  2001. 

Summary  of  Facts  and  Representations 

Description  of  the  Parties 

1.  Prudential  Insurance  is  a  mutual 
life  insurance  company  organized  under 
the  laws  of  the  state  of  New  Jersey.  Its 
principal  place  of  business  is  located  at 
Prudential  Plaza,  Newark,  New  Jersey. 
The  company  is  licensed  to  conduct 
insurance  business  in  all  50  states  and 
the  District  of  Columbia.  As  of 
December  31,  1999,  Prudential 
Insurance  and  its  subsidiaries  bad  total 


assets  of  about  S285  billion,  total 
liabilities  of  about  S266  billion,  and 
equity  of  about  S19  billion.  Also  as  of 
December  31.  1991.  Prudential 
Insurance  had  approximately  1  million 
individual  and  group  insurance 
(ontracts  in  force  which  were  issued  to. 
or  on  behalf  of.  employee  benefit  plans. 
Currently.  Prudential  Insurance''" 
financial  strength  ratings  are  as  follows: 
"A-1.  "  Moody's;  ".A*,"  Standard  & 
Poor's;  and   'A."  A..M   Best 

Prudential  Insurance's  principal 
products  include  individual  and  group 
life  insurance  contracts,  endowment 
contracts,  insurance  contracts. 
annuities,  including  ta.x  deferred 
annuities  described  in  section  4U3tb)  of 
the  Code  (TDAs).  and  individual 
retirement  annuities  described  in 
section  408(b)  of  the  Code  {\ltL\s].  and 
a  variety  of  pension  contracts 
Additionally,  Prudential  Insurance  ha?:  a 
number  of  affiliates  and  subsidianev 
that  provide  financial  ser\K.es  and 
products,  including  investment 
management,  brokerage,  and  mutual 
funds,  as  well  as  real  estate  services 

As  a  mutual  life  insurance  company. 
Prudential  Insurance  has  no  authorized, 
issued,  or  outstanding  stock   Instead,  its 
policyholders  are  both  customers  and 
owners  of  the  company  In  this  regard 
the  life  insurance,  endowment,  annuity 
and  certain  other  insurance  and  pension 
plan  contracts  issued  by  Prudential 
Insurance  combine  both  insurance 
coverage  with  proprietary  rights,  whii  h 
are  referred  to  as  "membership 
interests."  These  membership  interests 
entitle  Prudential  Insurance 
po!ic;yholders  to  vote  for  the  Board  of 
Directors  and  on  other  matters  at  annual 
and  special  meetings,  as  well  as  on  the 
conversion  of  the  company  from  a 
mutual  life  insurance  companv  to  a 
stock  life  insurance  company  Further 
the  membership  interests  accord  most 
policyholders  of  Prudential  Insurance 
the  right  to  share  in  the  annual, 
divisible  surplus  of  the  company  that  is 
distributed  in  the  form  of  policyholder 
dividends.  A  membership  interest 
cannot  be  sold  separately  from  the 
underlying  insurance  policy  and  it  is 
extinguished  automaticaliv  when  the 
policy  ends 

2.  Prudential  Insurance  and  its 
affiliates  provide  fiduciary  and  other 
services  to  Plans  described  in  sec  tion 
3(3)  of  ERISA  and  to  other  plans 
described  in  section  4975(e)(1)  of  the 
Code,  many  of  which  are  Prudential 
Insurance  policyholders  As  a  result. 
Prudential  Insurance  ma\  be  considered 
a  party  in  interest  or  a  disqualified 
person  with  respect  to  such  Plans  under 
section  3(14)(A)  and  (B)  of  the  Act  as 
well  as  the  related  derivative  pro\  isions 


of  section  3(14)  of  the  Act  At  present, 
approximately  800,000  policyholders  of 
Prudential  Insurance  are  Plans. 

3  Although  Prudential  and  its 
affiliates  sponsor  a  number  of  in-house 
Plans  (i.e..  the  Prudential  Insurance 
Plans)  for  the  benefit  of  their  employees, 
the  only  Plan  that  will  be  covered  by  the 
subject  exemption  is  the  Prudential 
Welfare  Plan.^'^  This  Plan  provides 
medical,  dental  and  insurance  benefits 
to  its  employees.  Benefits  under  the 
Plan  are  paid  either  through  a 
combination  of  employer  and  employee 
contributions,  or  they  consist  entirelv  of 
employee  contributions.  As  of  December 
31,  1999,  the  Prudential  Welfare  Plan 
had  total  assets  of  $1.97  billion  and 
approximately  63,170  participants. 

Benefits  under  the  Prudential  Welfare 
Plan  are  funded  through  group 
insurance  policies  issued  by  Prudential 
Insurance  through  insurance  contracts 
issued  h\  unaffiliated  insurers,  or  on  a 
self-insured  basis  In  addition. 
Prudential  Insurance  has  established  a 
number  of  voluntary  employee 
beneficiary  associations  (VEBAs)  to  hold 
assets  of  the  Prudential  Welfare  Plan, 
including  Prudential  Insurance  group 
and  individual  policies  and  individual 
securities,  such  as  equities  or  bonds. 
Prudential  Insurance  or  its  affiliates 
generally  manage  assets  held  by  the 
N'EBAs  that  are  not  insurance  contracts. 

Reasons  for  the  Reorganization 

4  Prudential  Insurance  represents 
that  it  has  grown  from  a  company 
primarily  focused  on  selling  life 
insurance  to  a  financial  services 
institution  that  provides  a  wide  range  of 
insurance,  asset  management,  securities 
and  other  financial  products  and 
services  Although  the  mutual  company 
structure  has  worked  well  in  the  past. 
Prudential  Insurance  explains  that  its 
Board  of  Directors  has  had  to  reexamine 
retaining  this  structure  in  light  of 
changes  txxurring  in  the  global  financial 
services  market,  such  as  increased 

I  ompetition  fr  ni  i  ompanies  outside  the 
United  States  aiul  from  non-insurance 
companies,  changes  in  distribution 
channels  for  financial  services  products, 
and  the  reorganization  into  stock 
companies  (through  demutualization)  of 


"As  discussed  later  in  this  proposed  exemptjon. 
Prudential  Insurance  states  that  exemptive  relief 
under  section  408(e|  of  the  Act  i«  available  with 
respect  to  distributions  of  Common  Stock  to  its  in- 
house.  ERlSA<overed  plans,  namely,  the 
Prudential  Merged  Retirement  Plan,  the  Prudential 
Employee  Savings  Plan,  the  PSI  Long  Term  Care 
Plan,  the  PSI  Life/Disability  Plan  and  the  PSI  Dental 
Plan  Nevertheless,  the  Department  has  decided  In 
extend  the  exemption  to  cover  all  Prudential 
Insurance  Plans  in  order  to  mitigate  inadvertent 
prohibited  transactions  that  may  arise  in  connection 
with  the  demutualization. 
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manv  of  Prudentidl  Insurance's^ 
competitois. 

After  considering  these  changes  and 
f^valuatinjj  nthf>r  possibif  courses  of 
action.  Prudential  Insurance  states  that 
its  Board  of  Directors  concluded  that  a 
stock  company  structure  would  have 
manv  business  and  organizational 
advantages  Accordingly,  on  Februarv 
10.  1998.  Prudential  Insurance's  Board 
of  Directors  initiated  the  process  of 
reorganizing  into  a  stock  company  h\ 
authorizing  the  officers  of  Prudential 
Insurance  to  study  the  feasibility  of  a 
reorganization  and  tn  prepare  a  Plan  of 
Reorganizatum  for  the  Board  s 
consideration  On  December  15,  2000, 
the  Board  of  Directors  unanimously 
approved  and  adopted  the  Plan  of 
Reorganization  (which  was 
subsequently  amended  and  restated  as 
of  the  December  15,  2000  date)  to  effect 
the  change  in  Prudential  Insurance's 
business  strue:ture  through 
demutualization  The  Boards  reasons 
were  as  follows: 

•  First,  it  was  believed  that  a 
publicly-traded  stock  company  could 
compete  more  effectively  in  the  global 
financial  services  industry  Access  to 
capital  through  sales  of  Common  Stock 
would  facilitate  the  funding  of  new 
products,  services  and  sales  channels 
that  are  consistent  with  Prudential 
Insurance's  overall  business  strategy 
Also,  in  lieu  of  using  cash.  Common 
Stock  would  be  available  to  acquire 
other  companies  for  future  growlh 

•  Second,  the  demutualization  would 
enable  Prudential  Insurance  to 
distribute  the  total  value  of  the  company 
to  Eligible  Policyholders  pursuant  to  the 
Plan  of  Reorganization,  thereby 
affording  Eligible  Policyholders  the 
opportunity  to  realize  economic  value, 
in  the  form  of  Common  Stock.  Cash  or 
Policy  Credits,  in  e.xchange  for  such 
policyholders'  illiquid  memberstiip 
interests.  Eligible  Policyholders 
receiving  Common  Stock  would  be  able 
to  retain  their  shares  of  Common  Stock 
or  sell  it  for  cash  at  market  value 

•  Third,  the  Holding  Company  would 
be  able  to  use  stock-based  compensatum 
programs  to  recruit  and  retain  high- 
quality  employees  and  to  align  their 
long-term  interests  with  shareholders' 
interests. 

•  Fourth,  having  publicly-traded 
Common  Stock  would  require  that 
Prudential  Insurance  report  its  financial 
performance  to  the  financial  markets 
periodically  and  be  compared  with 
similar  institutions  by  financial 
analysts. 

5  .Accordingly,  Prudential  Insurance 
requests  an  administrative  exemption 
from  the  Department  that  will  permit 
certain  of  its  Plan  policyholders  to 


engage  in  t^ansaction^  related  to  the 
implementation  of  the  Plan  of 
Reorganization."'  Specifically, 
Prudential  Insurance  requests  a 
prospective  exemption  that  will  cover 
the  receipt  of  Common  Stock  issued  by 
the  Holding  Company,  Cash  or  Policy 
Credits  by  Eligible  Policyholders  that 
are  Plans,  inr  luding  thf  Prudential 
Welfare  Plan,  in  e.xch.inge  for  such 
Eligible  Member's  membership  interest 
in  Prudential  Insurance.''  Prudential 
Insurance  represents  that  the  receipt  of 
Common  Stock,  Cash,  or  Policy  Credits 
by  the  Plan  can  viewed  as  a  prohibited 
sale  or  exchange  of  property  between  it 
and  a  Plan,  or  as  a  transfer  or  use  of  the 
Plan's  assets  by  or  for  the  benefit  of 
Prudential  Insurance  in  violation  of 
section  406(a)(1)(A)  and  (D)  of  the  Act. 
In  addition.  Prudential  Insurance  has 
requested  that  the  exemption  apply  to 


'*ln  connection  with  its  demutualization,  it 
should  be  noted  that  Prudential  Insurance  has 
received  advisory  opinions  from  the  Department 
regarding  (a)  whether  it  would  be  deemed  to  be  a 
fiduciarv  when  implementing  policyholder 
decisions  to  allocate  compensation  among  plan 
participants  or  among  plans  where  the  policy  funds 
more  than  one  plan  (ERISA  Advisory  Opinion 
2001-02A  (Feb.  15.  2001)):  and  (b)  whether  the 
exercise  of  certain,  limited  policyholder  duties  in 
connection  with  the  receipt  of  compensation  bv 
TDA  and  IRA  policyholders  would  affect  the 
availability  of  the  Departments  "safe  harbor" 
regulations  for  TDAs  and  IRAs  (ERISA  .advisory 
Opinion  2001-03A  (Feb.  15.  2001))  In  addition,  in 
a  letter  dated  Februarv  15.  2001,  which  responded 
to  a  request  for  guidance  on  t)ehalf  of  Prudential 
Insurance,  the  Department  noted  that  it  would  not 
issert  a  violation  of  the  Act  in  any  pnfortempnt 
proceeding  solely  because  of  a  failure  to  hold 
demutualization  proceeds  in  trust,  provided  thnt 
the  plan  fiduciary  took  specific  steps  to  safeguard 
that  asset.  In  this  regard,  (a)  such  assets  would 
consist  solely  of  proceeds  received  by  the 
policyholder  in  connection  with  the 
demutualization:  (b)  such  assets,  and  any  earnings 
thereon  would  be  placed  in  the  name  of  the  plan 
in  an  interest-tjearing  account,  in  the  case  of  cash. 
or  a  custodial  account,  in  the  case  of  stock,  as  soon 
as  reasonably  possible  following  receipt,  and  such 
proceeds  would  be  applied  for  the  payment  of 
participant  premiums  or  applied  to  plan  benefit 
enhancements  or  distributed  to  plan  participants  as 
soon  as  reasonably  possible  but  no  later  than  twelve 
months  following  receipt:  (c)  such  assets  would  be 
subject  to  the  control  of  a  designated  plan  fiduciary  , 
id)  the  plan  would  not  olherwisr  \n-  r<K^uired  to 
maintain  a  trust  under  section  403  of  the  .\c\.  and 
(e)  the  designated  fiduciarv  would  be  required  to 
maintain  such  dfx;uments  and  records  as  deemed 
necessary  under  the  Act  with  respect  to  the 
foregoing. 

"Prudential  Insurance  represents  that  the  shares 
of  Common  Stock  that  will  be  issued  to  the 
Prudential  Insurance  Plans,  other  than  the 
Prudential  Welfare  Plan,  will  constitutt^  "qualifying 
employer  securities"  within  the  meaning  of  section 
407(d)(5)  of  the  Act  and  thai  section  408(e)  of  the 
Act  will  apply  to  such  distributions.  .As  such. 
Prudential  Insurance  explains  that  therp  will  he  no 
violation  of  section  407(a)  of  the  An  with  respect 
to  the  acquisition  of  Common  Stock  bv  these  Plans 
The  Department  however,  expresses  no  opinion 
herein,  on  whether  the  Common  Stock  will 
constitute  qualifying  employer  securities  and 
whether  such  distributions  will  satish  the  terms 
and  conditions  of  section  408(e)  of  the  .\ct. 


distributions  of  Common  Stock  to  the 
Prudential  Welfare  Plan.  Prudential 
Insurance  recognizes  that  there  may  be 
an  "excess"  holding  problem  with 
respect  employer  stock  that  is  received 
and  held  bv  this  Plan  which  would  be 
in  violation  of  section  406(a)(1)(E)  and 
(a)(2)  of  the  Act  and  section  407(a)(2)  of 
the  Act,  in  addition  to  section 
406(a)(1)(A)  and  (D)  of  the  Act.i« 
Prudential  Insurance  states  that,  if  the 
Prudential  Welfare  Plan  were  to  accept 
Common  .Stock  as  demutualization 
consideration,  the  fair  market  value  of 
such  stock  would  cause  the 
aforementioned  violations  of  the  Act.  To 
avoid  this  problem.  Prudential 
Insurance  represents  that  U.S.  Trust 
Company,  N.A.  (U.S.  Trust)  will  serve 
on  behalf  of  the  Prudential  Welfare  Plan 
as  the  independent  fiduciary  and  it  will 
represent  the  interests  of  such  Plan  with 
respect  to  the  Plan's  acquisition, 
holding  and  disposition  of  shares  of 
Common  Stock.'''  Finally,  Prudential 
Insurance  has  confirmed  that  the  shares 
of  Common  Stock  that  are  issued  to  the 
Prudential  Welfare  Plan  will  not  violate 
the  provisions  of  section  407(f)  of  the 
Act.^"  Therefore,  no  further  exemptive 
relief  is  required. 

Procedural  Requirements  for 
Demutualization 

6.  Prudential  Insurance  proposes  to 
reorganize  under  section  17:17C-2  of 
New  jersey  Insurance  Law.  In  this 


"'Se<:tion  406(a)(lKE)  of  the  Act  prohibits  the 
acquisition  bv  a  plan  of  any  employer  security 
which  would  t>e  in  violation  section  407(a)  of  the 
Act-  Section  406la)l2)  of  the  Act  states  that  no 
fiduciarv  who  has  authority  or  discretion  to  control 
the  assets  of  a  plan  shall  permit  the  plan  to  hold 
any  employer  security  if  he  [or  she]  knows  that 
holding  such  security  would  violate  section  407(a) 
uf  the  Act  Section  407(a)(1)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  IS  not  a  qualifying  employer  security  Section 
407(a)(2)  of  the  Act  provides  that  a  plan  may  not 
acquire  any  qualifying  employer  security,  if 
immediately  after  such  acquisition,  the  aggregate 
fair  market  value  of  such  securities  exceeds  10 
percent  of  the  fair  market  value  of  the  plans  assets. 

'^.^s  noted  in  Representation  18.  U.S.  Trust  has 
also  agreed  to  serve,  in  a  limited  capacity,  as 
independent  fiduciary  for  the  Prudential  Merged 
Retirement  Plan,  the  Prudential  Employee  Savings 
Plan,  the  PSl  Long  Term  Care  Plan,  the  PSI  Life/ 
Disability  Plan  and  the  PSl  Denial  Plan,  which  are 
also  Prudential  Insurance  Plans.  In  this  regard.  US 
Trust  is  required  to  conduct  a  due  diligence  review 
of  the  demutualization  and  vote  whether  to  approve 
or  disapprove  the  Plan  of  Reorganization  on  behalf 
of  such  Plans,  including  the  Prudential  Welfare 
Plan 

-"Section  407(f}  of  the  .^ct.  which  is  applicable 
to  the  holding  of  a  qualifying  employer  security  by 
a  plan  other  than  an  eligible  individual  account 
plan,  requires  that  (a)  immediately  following  its 
acquisition  by  a  plan,  no  more  than  25  percent  of 
the  aggregate  amount  of  stock  of  the  same  class 
issued  and  outstanding  at  the  time  of  acquisition  is 
held  by  the  plan,  and  (b)  at  )east  50  percent  of  the 
stock  be  held  bv  persons  who  are  independent  of 
the  issuer. 
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regard.  Prudential  Insurance's  Board  of 
Directors  adopted  the  Plan  of 
Reorganization  on  December  15,  2000 
under  which  Prudential  Insurance  will, 
subject  to  the  approval  of  its 
policyholders  and  the  Commissioner 
(who  was  provided  with  a  copy  of  the 
Plan  of  Reorganization  on  March  14, 
2001),  and  after  satisf\'ing  certain  other 
conditions  set  forth  in  the  Plan  of 
Reorganization,  be  reorganized  as  a 
stock  life  insurance  company. 
Simultaneously  with  this  corporate 
reorganization,  the  shares  of  Prudential 
Insurance  will  be  issued  to  the  Holding 
Company,  in  exchange  for  Holding 
Company  Common  Stock,  thereby 
making  Prudential  Insurance  an 
indirect,  wholly  owned  subsidiary  of 
the  Holding  Company.  The  Common 
Stock  will  be  distributed  to  Eligible 
Policyholders  of  Prudential  Insurance 
and  such  stock  will  be  offered  to  the 
public  through  a  concurrent  Initial 
Public  Offering  (IPO).  The  Common 
Stock  will  also  be  listed  on  the  New- 
York  Stock  Exchange  (the  NYSE). 

New  Jersey  Insurance  Law  e.stablishes 
an  approval  process  for  the  conversion 
of  a  mutual  life  insurance  companv  to 
a  stock  life  insurance  companv  Such 
conversion  must  be  initiated  bv  the 
board  of  directors  of  the  mutual 
company,  which  must  adopt  a  plan  of 
reorganization  by  a  vote  of  at  least  three- 
fourths  of  the  members  of  the  insurer's 
entire  board  of  directors  upon  an 
express  finding  that  the  plan  is  fair  and 
equitable  to  policyholders.  Once 
adopted  by  the  company's  board  of 
directors,  the  plan  of  reorganization 
must  be  submitted  to  the  Commissioner 
for  review  and  approval.  In  reviewing 
the  plan  of  reorganization,  the 
Commissioner  is  required  to  appoint 
one  or  more  qualified  and  independent 
actuaries  to  provide  a  certification 
regarding  the  reasonableness  of  the 
allocation  methodology  The 
Commissioner  is  also  permitted  to 
engage  the  services  of  other  advisors  to 
advise  him  or  her  on  matters  relating  to 
the  reorganization.  In  the  Prudential 
Insurance  demutualization,  the 
Commissioner  has  retained  the  law  firm 
of  Saul  Ewing  LLP  to  provide  lt»gal 
services;  Fox-Pitt,  Kelton.  Inc.  and 
Townsend  &  Shupp  Co.  to  provide 
investment  banking  services;  and  Ernst 
&  Young  and  Arthur  Andersen  to 
provide  actuarial  and  accounting 
ser\ices. 

7,  Under  New  Jersey  Insurance  Law, 
the  Commissioner  is  required  to  hold  a 
public  hearing  on  a  plan  of 
reorganization  no  later  than  90  davs 
after  the  Commissioner  determines  the 
application  for  reorganization  is 
complete.  Notice  of  the  public  hearing 


must  be  provided  to  each  polit  vhnldpr 
of  the  insurance  company  within  45 
days  of  the  hearing  The  notice  must  he 
in  the  form,  and  provided  in  the 
manner,  that  was  submitted  in  the 
company's  application  materials  and 
approved  by  the  Commissioner  The 
purpose  of  a  pubiir  hearing  is  to  allow 
interested  persons  to  ronimcnt  on  thf 
fairness  of  the  terms  of  the  plau  of 
reorganization,  and  to  consider  whethfr 
the  reorganization  is  in  the  best  interest 
of  the  insurer  and  its  piiluA  holders. 

The  policyholders  of  the  mutual  life 
insurance  company  generally  must  also 
approve  the  plan  of  reorganization.  New 
Jersey  Insurance  Law  provides  that  the 
policyholders  who  may  qualifv  to  vote 
on  the  plan  are  the  "qualified  voters"  of 
the  mutual  lift'  insurani  e  c  (iinpany.^^ 
Each  qualified  voter  is  entitled  to  one 
vote  and  the  plan  must  be  approved  by 
a  vote  of  not  Ifss  than  two-thirds  of  all 
the  votes  cast  by  th^  mutual  insurer's 
qualified  voters  Thp  qualified  voters  of 
the  mutual  life  insurance  fompanv  must 
be  provided  with  notice  nf  their 
opportunity  to  vote  on  the  plan  of 
reorganization,  which  nnti(>'  must  be 
approved  by  the  Commissioner  and 
accompanied  b\  a  < opv  of  th»'  plan  of 
reorganization  or  a  summary  thereof. 
Such  notice  may  also  be  combined  with 
a  notice  of  the  hearing 

8.  Once  a  plan  of  rt'organizafion  has 
been  adopted  bv  the  companv's  board  of 
directors,  and  after  any  public  hearing 
and  policyholder  vote  on  the  plan  of 
reorganization,  the  Commissujner  is 
required  to  approve  the  plan  if  he  or  she 
finds  that:  (a)  the  plan  is  fair  and 
equitable  to  policyholders;  fb)  the  plan 
promotes  the  best  interest  of  th*'  mutual 
insurer  and  its  policyholders:  (c)  the 
plan  provides  for  the  <>nhancement  of 
the  operations  of  the  rr-organized 
insurer;  (d)  the  plan  is  not  confrarv  to 
law,  (e)  the  plan  is  not  detrimental  to 
the  public;  and  (Fl  after  giving  effect  to 
the  reorganization,  the  rporganized 
insurer  will  have  an  amount  of  capital 
and  surplus  the  Commissioner  deems  to 
be  reasonably  necessarv  for  its  futur*' 
solventy.  A  decision  liy  thi* 
Commissioner  to  approve  a 


• '  As  further  described  herein.  New  Jersey 
!iisuran(  ('  l.dw  provides  that  certain  policvholders 
w  ho  otherwise  may  not  be  eligible  to  receive 
compensation  in  connRc:tion  with  Prudential 
Insurance's  reorganization  may  be  "deemed" 
eligible  to  receive  such  compensation.  However,  the 
\pw  lersey  demutualization  statute  does  not  grant 
Prudent Iril  Insurani  e  or  the  (Commissioner  similar 
.uithiiriiv  to    deem  "  certain  policyholders  qualifled 
to  vote  on  the  Plan  of  Reoi^anization.  As  sue  h. 
""deemed"  eligible  policyholders  will  be  eligible  to 
receive  compensation  but  will  not  t)e  qualified  to 
vote  on  the  Plan  of  Reorganization.  The  "deemed' 
pliRible  polif  vholders  represent  a  small  percentage 
of  all  eligible  policyholders. 


reorganization  plan  is  subject  to  judicial 
rtn  iew  in  the  New  Jersey  courts. 

The  Reorganization 

9.  Prudential  Insurance  anticipates 
that  the  Plan  of  Reorganization  will  be 
approved  or  disapproved  by  the 
Commissioner  and  Prudential 
Insurance's  policyholders  by  the  end  of 
2001    However,  the  main  features  of  the 
Plan  of  Reorganization  require  the 
formation  of  the  Holding  Company,  i.e.. 
Prudential  Financial,  which  has  been 
organized  initially  as  a  subsidiar\'  of 
Prudential  Insurance  with  Prudential 
Insurance  owning  all  of  the  formation 
shares  of  the  Holding  Company  On  the 
effective  date  of  the  reorganization. 
Prudential  Insurance  will  be  become  a 
stock  life  insurance  company,  and  issue 
common  stock  to  the  Holding  Companv 
in  exchange  for  the  Common  Stock, 
which  will  be  distributed  by  Prudential 
Insurance  in  accordance  with  the  Plan 
of  Reorganization  At  that  time. 
Prudential  Insurance  will  surrender  to 
the  Holding  Company,  which  will 
canf  p!   ,t1I  of  the  formation  shares  of  the 
H   iiiiiii:  t  ompany  initially  held  by 
Prudential  Insurance.  A  second  holding 
company.  Prudential  Holdings,  LLC 
(Prudential  Holdings),  has  been  formed 
as  a  subsidiary'  of  the  Holding  Companv 
As  part  of  the  reorganization,  the 
Holding  Company  will  contribute  shares 
of  Prudential  Insurance  to  Prudential 
Holdings  and  Prudential  Insurance  will 
become  an  indirect  whollv  owned 
subsidiar\'  of  the  Holding  Company. 

As  a  result  of  the  reorgcmization. 
Prudential  Insurance  will,  by  operation 
of  New  Jersey  Insurance  Law,  become  a 
stock  life  insurance  company. 
Prudential  Insurance's  charter  and  by- 
laws will  be  amended  and  restated,  and 
all  membership  interests  in  Prudential 
Insurance  will  be  extinguished  in 
accordance  with  New  Jersey  Insurance 
La"A    Fi  llowing  the  reorganization,  none 
of  Iriulf  ntial  Insurance's  insurance 
policies  will  be  terminated  All  policies 
then  in  force  will  remain  in  force,  and 
all  policyholders  will  be  entitled  to 
receive  all  of  the  benefits  under  their 
policies  and  contracts  to  which  thev 
would  have  been  entitled  if  the  Plan  of 
Reorganization  had  not  been  adopted.  In 
this  regard,  no  actual  exchange  of 
contracts  will  take  place  as  a  result  of 
the  reorganization.  The  contractual 
terms  and  b«'nefits  of  Prudential 
Insurance's  life  insurance,  endowment, 
annuity,  pension  plan,  and  other 
insurance  contracts,  including  the  fare 
values,  insurance  in  force,  borrowing 
terms,  amount  or  pattern  of  death 
benefit,  premium  pattern,  dividend 
eligibility,  interest  rate  or  rates 
guaranteed  on  issuance  of  the  contract. 
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and  guaranteed  mortality  and  expense 
charges,  will  be  unchanged  by  the 
reorganization.  | 

.•\liocation  and  Di.stribution  of 
Consideration  to  Eligible  Policyholders 

10.  Prudential  Insurance's  Plan  of 
Reorganization  provides  for  "Eligible 
Policyholders'  to  receive  compensation 
in  exchange  for  the  surrender  of 
membership  interests  in  the  mutual  iit\' 
insurance  company   Under  the  Plan  of 
Reorganization,  Eligible  Policyholders 
are  those  policyholders  whose 
Prudential  Insurance  policies  were  in 
force  on  the  date  of  adoption  of  the  Plan 
of  Reorganization  by  Prudential 
Insurance's  Board  of  Directors,  i.e.. 
December  15.  2000  --  Prudential 
Insurance's  Plan  of  Reorganization 
generally  provides  that  the  Eligible 
Policyholder  is  the  person  whose  name 
is  on  the  insurer  s  record  as  owner  of 
the  policy.- ' 

Prudential  Insurance  anticipates  that 
it  will  distribute  compensation  to 
Eligible  Policyholders  within  45  days 
after  the  effective  date  of  the 
reorganization  (or  within  45  days  after 
the  expiration  of  the  top-up  period  for 
Eligible  Policyholders  receiving  cash  or 
policy  credits).  (The  effective  date  is  the 
date  of  the  closing  of  the  planned  IPO. 
which  will  occur  after  the  Plan  of 
Reorganization  is  approved  by  the 
Commissioner  and  Prudential 
Insurance's  policyholders,  and  the  other 
conditions  set  forth  in  the  Plan  of 
Reorganization  are  satisfied.) 

1 1.  Under  the  Plan  of  Reorganization, 
the  total  value  of  Prudential  Insurance 
(currently  estimated  to  be  between  S18 
and  S20  billion)  will  be  allocated  among 
Eligible  Policyholders  as  follows: 

•  First,  each  Eligible  Policyholder 
that  holds  one  or  more  policies  in  the 


-'•  Ortain  policyholders  are    deemed    eligible 
under  the  Plan  of  Reorganization  as  provided  under 
New  Jersey  Insurance  Law, 

■ '  I  nder  'Hp  Plan  of  Reorganization  and  New 
lerspv  Iniiurini  e  Law.  the  general  rule  is  that  the 
iniup  cnntrart  hnlder  nr  group  insurance  policy 

iwner  uf  an  Eliijihlp  Policy,  and  not  the  individuals 
•  <r  entities  i  mered  under  the  eligible  contract  or 
piiiii  V    IS  entitled  to  vote  on  the  Plan  of 
Reorganization  and  to  receive  any  demutualization 
1  nmpensalion  payable  with  respect  to  that  contract 

)r  pohrv  However,  there  are  speciaJ  rules  under 
the  PUn  of  ReorRanization  concerning  Prudential 
Insurnntp  s  ability  to  vote  on  the  Plan  of 
Ke.  organization  and  to  receive  demutualization 

ompensation  on  contracts  or  policies  that  it,  or  an 
iffilute,  may  hold  In  this  regard,  where  Prudential 
Insurance  or  an  affiliate  is  the  trustee  of  a  MET.  it 
IS  precluded  under  New  jersey  Insurance  Law  from 
'It  tuallv  voting  on  the  Plan  of  Reorganization. 
SimiUrlv.  New  lersev  Insurance  Law  precludes 
witing  on  the  Plan  of  Reorganization  bv  employers 
ind  individuals  participating  m  the  MET  However. 
'he  statute  requires  that  the  demutualization 
I  nnsifieration  received  on  behalf  of  the  MET  by 
Pruilenlial  Insurance  be  passe<i  through  to  such 
panic  ipating  employers  and  individuals. 


same  legal  capacity  will  receive  one 
basic  fixed  component  of  compensation 
that  is  equal  to  8  shares  of  Common 
.Stoik  (or  the  equivalent  of  10  shares  of 
Common  Stock  to  Eligible  Policyholders 
receiving  Cash  or  Policy  Credits)  Each 
Eligible  Policyholder  will  be  allocated 
this  basic  fixed  component,  and  only 
line  basic  fixed  component,  regardless  of 
the  number  of  eligible  policies  the 
Eligible  Policyholder  owns  (in  the  same 
legal  capacity)  or  their  value, 

•  Second,  each  Eligible  Policyholder 
may  receive  a  basic  variable  component 
of  compensation  that  will  be  allocated 
to  Eligible  Policyholders  to  reflect  their 
policy's  or  polic;ies'  contribution  to 
Prudential  Insurance's  surplus,  in  the 
past,  compared  to  all  other  eligible 
policies,  and  how  much  their  policy  or 
policies  are  expected  to  contribute  to 
Prudential  Insuranc:e's  surplus  in  the 
future,  compared  to  all  other  eligible 
policies  (If  the  policy  or  policies  have 
madf,  and  are  expected  to  make,  no 
contribution  to  Prudential  Insurance's 
surplus,  then  the  basic  variable 
component  will  be  zero) 

.■\s  noted  above,  the  allocation 
methodology  developed  bv  Prudential 
Insurance's  actuaries  must  be  fair  and 
equitable,  a  finding  that  the 
Clommissioner  is  also  required  to  make 
before  approving  the  Plan  of 
Reorganization.  To  assist  in  making  this 
finding,  the  Commissioner  has  retained 
Ernst  &  Young  to  evaluate  and  provide 
an  opinion  on  the  fairness  of  the 
allocation  methodology  developed  by 
Prudential  Insurance.  In  addition. 
Prudential  lnsuranc:p  has  r(>tained  the 
a(  tuanal  firm  of  .Milliman  &  Robertson, 
Inc.  to  assist  it  in  developing  an 
equitable  allocation  methodology. 

12   Under  the  Flan  of  Reorganization. 
Eligible  Policyholders,  except  for  certain 
Eligible  Policyholders,  who  may  elect, 
or  are  required  to  receive  Cash  or  Policy 
Credits,  will  receive  Common  Stock  as 
compensation  for  their  membership 
interests  in  the  mutual  life  insurance 
company,  which  interests  will  be 
extinguished.-''  Any  election  by  a  plan 


-'■'  "The  proceeds  of  the  demutualization  will 
belong  to  the  plan  if  they  would  be  deemed  to  be 
owned  by  the  plan  under  ordinary  notions  of 
property  rights.  See  ERISA  Advisory  Opinion  92- 
02A.  Jan.  17.  1992  (assets  of  plan  generally  are  to 
be  identified  on  the  basis  of  ordinary  notions  of 
property  rights  under  non-ERJ.SA  law).  It  is  the  view 
of  the  Department  that,  in  the  case  of  an  employee 
welfare  benefit  plan  with  respect  to  which 
participants  pav  a  portion  of  the  premiums,  the 
appropriate  plan  fiduciary  must  treat  as  plan  assets 
the  portion  of  the  demutualization  proceeds 
attributable  to  participant  contributions.  In 
determining  what  portion  of  the  proceeds  are 
attributable  to  participant  contributions,  the  plan 
fiduciary  should  give  appropriate  consideration  to 
those  facts  and  circumstances  that  the  fiduciary 
knows  or  should  know  are  relevant  to  the 


policyholder  to  choose  stock  pursuant 
to  the  terms  of  the  Plan  of 
Reorganization  will  be  made  by  one  or 
more  independent  fiduciaries  of  the 
plan  policyholder,  and  neither 
Prudential  Insurance  nor  any  of  its 
affiliates  will  exercise  any  discretion 
with  respect  to  a  plan  policyholder's 
election  or  provide  "investment 
advice."  as  that  term  is  defined  in  29 
CFR  2510.3-21{c),  with  respect  to  the 
election. 

In  addition  to  shares  issued  to  Eligible 
Policyholders,  the  Holding  Company 
will  offer  to  the  public  its  Common 
Stock  in  an  IPO.  At  such  time  that  the 
Holding  Company  sells  shares  in  the 
IPO,  the  Common  Stock  will  be  listed 
on  the  NYSE.  Under  the  Plan  of 
Reorganization,  Eligible  Policyholders 
will  not  pay  any  brokerage  commissions 
or  similar  fees  in  connection  with  their 
receipt  of  Common  Stock. 

13.  Under  the  Plan  of  Reorganization, 
certain  policyholders  who  are  otherwise 
Eligible  Policyholders,  will  receive  Cash 
or  Policy  credits  in  lieu  of  Common 
Stock.  Eligible  Policyholders  who  may 
or  must  receive  Cash  or  Policy  Credits 
typically  are  policyholders  who  have 
been  allocated  50  or  fewer-''  shares  of 
Common  Stock,  whose  mailing  address 
is  outside  the  United  States  or 
unknown,  whose  policies  are  subject  to 
a  judgment  lien,  creditor  lien  (other 
than  a  policy  loan  made  by  Prudential 
Insurance)  or  bankruptcy  proceedings: 
or  who  hold  TDA  or  IRA  contracts. 

Eligible  Policyholders  who  hold  TDA 
or  IRA  contracts  will  receive  Policy 
Credits  in  exchange  for  their  mutual 
membership  interests  because  such 
policyholders  usually  are  not  able  to 
hold  Common  Stock  under  the 
applicable  tax  laws.  In  addition,  certain 
individual  life  insurance  or  annuity 
contracts  held  in  connection  with 
qualified  plans  [i.e.,  section  401(a)  or 
403(a)  of  the  Code)  will  receive  Policy 
Credits. 

Eligible  Policyholders  who  are 
allocated  50  or  fewer  shares  of  Common 
Stock  (the  specific  number  of  which 
will  be  determined  by  Prudential 
Insurance's  Board  of  Directors  on  or 


determination,  including  the  dorumrnts  and 
instruments  governing  the  plan  and  the  proportion 
of  total  participant  contributions  to  the  tiital 
premiums  paid  over  an  appropriate  time  period.  In 
the  rase  of  an  employee  pension  t)enefit  plan,  or 
where  any  type  of  plan  or  trust  is  the  policyholder, 
or  where  the  polity  is  paid  for  out  of  Inist  assets, 
it  is  the  view  of  the  Department  that  all  of  the 
proceeds  received  by  the  polic  yholder  in 
r.onnettion  with  a  demutualization  would 
constitute  plan  assets,  "  See  ERIS.^  .Advisory 
Opinion  2O01-O2A.  Feb    IS,  2001 

-■' Pruiiential  Insurance  represents  that  its  Board 
of  DirtH-tors  may  adjust  this  niiml»v  downward  (in 
or  before  the  effective  dale 
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prior  to  the  effective  date)  will  receive 
Cash  unless  the  policyholder  elects  to 
receive  Common  Stock.  Such  election 
must  be  indicated  on  a  form  provided 
by  Prudential  Insurance  to  the 
policyholder  and  returned  to  Prudential 
Insurance  prior  to  a  date  established  bv 
the  Board  of  Directors  and  approved  bv 
the  Commissioner.  The  election  can  also 
be  made  by  telephonically  or  over  the 
Internet. 

14.  Eligible  Policyholders  who  receive 
all  of  their  compensation  with  respect  to 
one  or  more  policies  held  in  the  same 
legal  capacity  in  the  form  of  Cash  and/ 
or  Policy  Credits  will  receive  one 
additional  fixed  component  that  is  equal 
to  two  shares  of  Common  Stock  and  an 
additional  variable  component  if  the 
sum  of  their  basic  fixed  and  basic 
variable  components  is  equal  to  26  or 
more  shares  of  Common  Stock.  The 
amount  of  the  additional  variable 
component  is  based  on  the  sum  of  the 
policyholder's  basic  fixed  and  basic 
variable  component.  As  a  result.  Eligible 
Policyholders  receiving  the  additional 
fixed  and  additional  variable 
component  will  be  provided 
approximately  a  10  percent  increase  in 
the  number  of  shares  of  Common  Stock 
allocated  to  them.  The  purpose  of  the 
additional  components  is  to  distribute 
to  Eligible  Policyholders  that  do  not 
receive  Common  Stock  the  value  that 
Prudential  Insurance  anticipates  will 
result  from  additional  savings  inherent 
in  having  a  smaller  shareholder  base. 

15.  The  Plan  of  Reorganization  also 
includes  a  "top-up"  provision.  The  top- 
up  is  designed  to  provide  Eligible 
Policyholders  who  will  receive  any 
portion  of  their  compensation  in  the 
form  of  Cash  and/or  Policy  Credits  with 
a  possible  upward  adjustment  to  their 
compensation  depending  on  the 
performance  of  Common  Stock  during 
the  top-up  period.  If  the  average  of  the 
closing  prices  of  the  Common  Stock 
during  the  first  20  trading  days  that  the 
stock  is  traded  on  the  NYSE  exceeds  110 
percent  of  the  IPO  price,  the  excess,  up 
to  120  percent  of  the  IPO  share  price, 
will  be  added  to  the  IPO  price  and 
reflected  in  the  Cash  and/or  Policy 
Credits  provided  to  Eligible 
Policyholders.  The  top-up  feature 
provides  Eligible  Policyholders  who  are 
receiving  any  portion  of  their 
demutualization  compensation  in  Cash 
or  Policy  Credits  with  their  full  share  of 
the  aggregate  value  that  is  being 
distributed  to  all  Eligible  Policvholders. 

16.  In  addition  to  the  owners  of 
mutual  insurance  policies  it  has  issued, 
Prudential  Insurance  has  determined 
that  persons  who  owned  in  force 
policies  on  December  15.  2000  that  have 
been  issued  by  certain  of  its  stock  life 


insurance  company  subsidiaries  [i  p  . 
the  Designated  Subsidiaries),  namelv. 
Pruco  Life  Insurance  Company,  Pruco 
Life  Insurance  Compan\  of  New  lersev 
and  Prudential  Select  Life  Insurance 
Company  of  America,  will  be    dpemod 
Eligible  Policyholders  under  the  Plan  ui 
Reorganization  for  purposes  of  receiving 
compensation  in  the  reorganization.-*' 
Prudential  Insurance  has  concluded  that 
"special  circumstances"  exist  with 
respect  to  these  policyholders  and  has 
determined  that  it  would  be  fair  and 
equitable  to  its  policvholders  and  in  the 
best  interest  of  Prudential  Insurance  and 
its  policyholders  to  include  these 
policyholders  as  Eligible  Policvholders. 

As  required  under  New  Jersev 
Insurance  Law.  the  Commissioner  will 
have  to  find  that  inclusion  of  the 
Designated  Subsidiary-  policyholders  is 
fair  and  equitable  to  all  Prudential 
Insurance  policyholders  as  a  whole. 
Moreover,  all  of  the  Eligible 
Policyholders  of  the  Designateii 
Subsidiaries  which  are  Plans  will  be 
treated  in  the  same  manner  as  any  otht-r 
Eligible  Policyholder  that  is  not  a  Plan 
under  the  Plan  of  Reorganization 

Although  the  policyholders  of  the 
Designated  Subsidiaries  will  receive 
compensation  in  connection  with 
Prudential  Insurance's  reorganization 
none  will  be  permitted  to  vote  on  the 
Plan  of  Reorganization.-'  Nevertheless. 
Prudential  Insurance  believes  the 
interests  of  the  policyholders  of  the 
Designated  Subsidiaries  will  be 
protected  because  the  Commissioner 
with  the  assistance  of  outside 
consultants,  is  required  to  find  that  the 
Plan  of  Reorganization  is  fair  and 
equitable  Any  Plan  policvholdor  of  a 
Designated  Subsidiary  will  be  treated 


-••New  Icrspv  Insurance  Law  provides,  in 
pertinent  part,  that  an  "eligible  policyholder"  is  a 

policyholder  who  owns,  or  is  deemed  bv  the  plan 
of  reorganization  to  own,  a  policy  that  is.  or  that 
is  deemed  by  the  plan  of  reorganization  to  be.  in 
force  on  the  adoption  date,  or  a  policyholder  who 
IS  det'med  eligible  by  the  plan  of  reorganization, 
inc  hiding  as  a  result  of  reinstatement  in  accordance 
w  ilh  the  terms  of  the  policy  or  the  plan  of 
reorganization,  or  otherwise."  (emphasis  added) 
-■  .Mthoiigh  New  lersey  Insurance  Law  permits 
these  polic  vholders  to  be    deemed"  eligible  for 
compensation  pursuant  to  the  Plan  of 
ReorganiZdtiun.  there  is  no  similar  flexibililv  to 

deem'  such  p<jli(\  holders  to  be  qualified  to  vote 
on  the  Plan  of  Reorganization   In  this  regard,  the 
\ew  lersey  denuitualizalion  statute  provides  that 
only    qualified  voters"  may  vote  on  a  plan  of 
reorganization,  and  makes  no  provision  for 

de«'med"  qualified  voters.  A  "qualified  voter"  is 
liefined  as    even,'  policyholder  who  is  18  years  of 
age  or  more  and  whose  policy  has  been  in  force  for 
at  least  1  year."  Because  the  owners  of  policies 
issued  by  Designated  Subsidiaries  do  not  qualif\  as 

policyholders"  of  Prudential  Insurance,  they  do 
not  meet  the  statutory  definition  of  "qualified 
voter"  and  are  not,  therefore,  entitled  to  vote  on  the 
Plan  of  Reorganization,  according  to  Prudential 
Insurance. 


the  same  under  the  Plan  of 
Reorganization  as  any  other  Designated 
Subsidiar\-  policyholder.  Moreover,  as  a 
condition  of  the  reorganization,  a 
qualified  and  independent  actuan,' 
appointed  by  Prudential  Insurance  must 
certif\'  that  the  methodology  and 
underlying  assumptions  used  to  allocate 
compensation  among  Eligible 
Policyholders  are  fair  and  equitable  to 
all  policyholders. 

17.  The  Plan  of  Reorganization  also 
provides  for  the  establishment  of  a 
commission-free  sales  and  purchase 
program  under  which  Eligible 
Policyholders  who  receive  99  or  fewer 
shares  of  Common  Stock  will  be 
permitted  to  sell,  on  a  commission-free 
basis,  all  of  the  stock  they  have  received 
pursuant  to  the  Plan  of  Reorganization, 
or  purchase  the  additional  amount  of 
shares  necessary'  to  increase  their 
holdings  to  100  shares.  The  Program 
will  commence  prior  to  the  second 
nnniversary  of  the  effective  date  of  the 
I'lan  of  Reorganization.  Neither 
FVmiential  Insurance  nor  its  affiliates 
\Mii  provide  "investment  advice."  as 
liescribed  in  29  CFR  2510.3-21(c),  or 
exercise  investment  discretion  with 
respect  to  those  policyholders  eligible  to 
participate  in  the  Program. 

Role  of  the  Independent  Fiduciary 

]  H  Pursuant  to  an  agreement  dated 
January  22.  2001  (the  Agreement). 
Prudential  Insurance  appointed  U.S. 
Trust  to  conduct  a  due  diligence  review 
of  the  proposed  demutualization  of 
Prudent idi  Insurance  and  to  vote  on 
whether  to  approve  or  disapprove  of  the 
Plan  of  Reorganization  on  behalf  of  ail 
of  the  Prudential  Insurance  Plans. 
L'nder  the  Agreement.  U.S,  Trust  has 
acknowledged  and  accepted  the  duties, 
responsibilities  and  liabilities  of  an 
independent  fiduciary  and  has  agreed  to 
act  on  behalf  of  such  Prudential 
Insurance  Plans.  In  return  for  services 
rendered,  Prudential  Insurance  will 
compensate  U.S.  Trust.  The  Agreement 
further  provides  that  if  Prudential 
Insurance  requests  U.S.  Trust  to  manage 
the  compensation  received  by  the 
Prudential  Insurance  Plans,  such 
responsibilities  will  be  the  subject  of  a 
separate  engagement  letter  (the 
Supplemental  Agreement). 

Under  the  Supplemental  Agreement 
dated  luly  30,  2001.  Prudential 
Insurance  has  engaged  US  Trust  as  an 
independent  fiduciary  specifically  for 
the  Prudential  Welfare  Plan,  to  take  all 
actions  that  are  necessary  and 
appropriate  to  safeguard  the  interests  of 
this  Plan,  including  the  management 
and  disposition  of  Common  Stock  to  be 
received  by  the  Plan  as  demutualization 
consideration,  to  the  extent  such 
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securities  exceed  the  10  percent 
limitation  of  section  407(a)(2)  of  the 
Act.-"  In  addition  to  its  previous 
commitments  set  forth  under  the 
Agreement,  US  Trust  agrees:  (a)  To 
ser.'e  as  an  independent  fiduciary  far 
the  Prudential  Welfare  Plan  (including, 
but  not  limited  to.  being  custodian  of 
the  compensation  received  on  behalf  of 
such  Plan  and/or  serving  as  investment 
manager  of  any  one  of  the  VEBAs 
holding  Common  Stock,  on  behalf  of  the 
Prudential  Welfare  Plan),  and  (b)  to  be 
represented  as  such  under  anv 
prohibited  transaction  filing  made  by 
Prudential  Insurance  with  respect  to  the 
Prudential  Welfare  Plan  As 
independent  fiduciary  for  the  Prudential 
Welfare  Plan.  US.  Trust  will  also  be 
required  dispose  of  any  shares  of 
Common  Stock  that  are  in  excess  of  the 
10  percent  limitation  set  forth  under 
section  407(a)(2)  of  the  .^ct  as  soon  as 
reasonablv  practicable,  but  in  no  event 
later  than  6  months  from  the  effective 
date  of  the  Plan  of  the  Reorganization. 
Further.  US.  Trust  will  be  required  to 
prepare  reports  and  documentation  for 
the  Department  that  may  be  required  for 
purposes  of  the  examination  process, 
including,  but  not  limited  to,  reports 
evaluating  the  Plan  of  Reorganization  as 
it  relates  to  the  Prudential  Welfare 
Plan's  holding  and  disposition  of 
Common  Stock  in  a  timelv  fashion. 
Finallv.  L'  S  Trust  will  be  required  to 
vote  on  shares  of  Common  Stock  that 
are  held  bv  the  Prudential  Welfare  Plan 
which  exceed  the  limitation  of  section 
407(a)(2)  of  the  Act. 

U.S.  Trust  represents  that  it  is 
qualified  to  act  as  an  independent 
fiduciarv  for  the  Prudential  Welfare 
Plan  in  connection  with  the  Plan  nf 
Reorganization.  Its  parent.  U.S.  Trust 
Corporation,  was  founded  in  1853  and 
is  subject  to  regulation  as  a  trust 
companv  by  the  State  of  New  York.  U.S. 
Trust  is  the  principal  subsidiary  of  U.S. 
Trust  Corporation,  a  member  of  the 
Federal  Reserve  Svstem  and  the  Federal 
Deposit  Insurance  Corporation,  and  an 
entity  having  approximately  S5  billion 
in  assets  as  December  31,  1999  In 
addition,  U  S  Trust  Corporation  is  a 
whollv-owned  subsidiary-  of  the  Charles 


-''It  IS  anticipated  that  the  PiMdential  Welfare 
Plan  will  receive  between  6  4  million  to  7.2  million 
shares  of  Cjjmmnn  Stock.  hd\  ing  an  initial  value  of 
ranging  from  S22  and  538  per  share  It  is  expected 
that  sur  h  Lonsideration  will  be  passed  on  to  eligible 
parlK-ipants  in  the  Prudential  Welfare  Plan,  except 
for  a  small  portion  that  will  be  used  bv  the  Plan 
\n  defrav  expenses  attributable  to  distributing 
compensation  to  participants  Prudential  Insurance 
-tales  that  the  price  at  which  the  share?  of  Common 
Stock  will  attuallv  trade,  or  for  that  matter  whether 
the  Prudential  Welfare  Plan  has  exceeded  the  10 
percent  limitation  of  section  407(a)  of  the  Act  will 
be  known  at  the  time  of  the  IPO. 


S(  hwab  Corporation  and  has  over  S73 
billion  in  assets  under  management,  a 
significant  percentage  of  which  consists 
of  KRISA  retirement  plan  assets   U.S. 
Trust  has  served  as  an  independent 
fiduciary  for  numerous  emplovee 
benefit  plans  that  acquire  or  hold 
employer  securities  and  has  managed,  at 
various  times,  over  $18  billion  in 
employer  securities  held  by  various 
such  plans.  In  managing  such 
investments.  U.S.  Tnist  has  exercised 
discretionary  authority  (jver  many 
transactions  involving  the  acquisition, 
retention  and  liisposition  of  employer 
securities. 

U.S.  Trust  represents  that  it  is 
independent  of  Prudential  Insurance 
and  its  affiliates  and  has  no  business 
ownership  or  control  relationship,  nor  is 
it  otherwise  affiliated  with  Prudential 
Insurance.  U.S.  Trust  further  represents 
that  it  derives  less  than  one  percent  of 
its  annual  income  from  Prudential 
Insurance  or  its  affiliates. 

U.S.  Trust  has  conducted  a 
preliminary  review  of  the  Plan  and  has 
determined  that  nothing  in  the  Plan  of 
Reorganization  should  preclude  the 
Department  from  proposing  the 
requested  exemption  As  noted  above, 
U,S.  Trust  will  provide  the  Department 
with  a  final  report  evaluating  the  Plan 
of  Reorganization  prior  to  its  effective 
date. 

19,  In  summary,  it  is  represented  that 
the  transactions  will  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  .\ct  because; 

(a)  The  Plan  of  Reorganization  will  be 
implemented  pursuant  to  stringent 
procedural  and  substantive  safeguards 
imposed  under  New  [ersey  Insurance 
Law  and  supervised  by  the 
Commissioner. 

(b)  The  Commissioner  will  only 
approve  the  Plan  of  Reorganization 
following  a  determination  that,  among 
other  things,  such  Plan  is  fair  and 
equitable  to  all  Eligible  Policyholders. 

(c)  tine  or  more  independent 
fiduciaries  of  each  Plan,  including  the 
Prudential  Insurance  Plans,  will  have  an 
opportunity  to  determine  whether  to 
vote  to  approve  and  comment  on  the 
terms  of  the  Plan  of  Reorganization,  and 
will  also  be  solely  responsible  for  any 
decisions  that  mav  be  permitted  under 
the  Plan  of  Reorganization  regarding  the 
form  of  consideration  to  be  received  in 
return  for  their  respective  membership 
interests. 

(d)  Because  of  all  of  the  protections 
afforded  to  Plans  under  New  Jersey  law, 
no  ongomg  involvement  bv  the 
Department  will  be  required  in  order  to 
safeguard  the  interests  of  Plan 
policyholders. 


(e)  The  Plan  of  Reorganization  will 
enable  Plans  to  convert  their  illiquid 
membership  interests  in  Prudential 
Insurance  into  shares  of  Common  Stock, 
Cash,  or  Policy  Credits. 

(f)  The  insurance  and  annuity 
contracts  affected  by  the  Plan  of 
Reorganization  will  remain  in  force  and 
there  will  be  no  changing  of  premiums 
or  compromising  any  of  the  benefits, 
values,  guarantees,  or  other  policy 
obligations  of  Prudential  Insurance  to  its 
policvholders  and  contractholders. 

\'otice  to  Interested  Persons 

Pursuant  to  the  requirements  of  New 
Jersey  Insurance  Law.  during  May  2001, 
Prudential  Insurance  provided 
policvholders.  including  Plan 
policyholders,  with  an  advance 
disclosure  document  relating  to  its 
conversion  to  a  stock  company.  The 
document,  known  as  "The  Policyholder 
Information  Booklet"  (or  PIE)  included, 
among  other  things,  (a)  a  notice  of  the 
date,  time,  and  place  for  voting  on  the 
Plan  of  Reorganization;  (b)  a  notice  of 
the  time,  place,  and  purpose  of  a  public 
hearing  on  the  Plan  of  Reorganization,  at 
which  policyholders  could  express  their 
views  on  the  Plan  of  Reorganization; 
and  (c)  general  information  regarding 
Prudential  Insurance's  Plan  of 
Reorganization.  The  PIB  was  provided 
in  a  form  and  manner  approved  by  the 
Commissioner  and  was  sent  to  over  11 
million  Prudential  Insurance 
policyholders,  of  which  approximately 
800,000  policyholders  were  Plans. 
Prudential  Insurance  has  deemed  these 
Plan  policyholders  to  be  'interested 
persons"  for  purposes  of  this 
exemption. 

In  connection  with  the  exemption 
request.  Prudential  Insurance  wishes  to 
provide  notice  of  the  proposed 
exemption  in  a  manner  which  takes  into 
account  (a)  the  costs  and  administrative 
burden  of  providing  copies  of  the 
proposed  exemption  to  800,000  Plan 
policyholders;  (b)  the  notices  required, 
and  policyholder  protections  accorded, 
under  state  law,  and  (c)  the  limited 
scope  of  exemptive  relief  that  it  has 
requested.  In  this  regard.  Prudential 
Insurance  has  incorporated  the 
Department's  required  supplemental 
statement  describing  the  exemption 
proceeding  (see  29  CFR  2570.43)  in  a 
slightly  modified  form  in  the  PIB  under 
the  special  heading  "Notice  of 
Application  by  The  Prudential 
Insurance  Company  of  America  for 
Prohibited  Transaction  Exemption" 
(hereinafter,  the  "PIB  Notice").  The  PIB 
Notice  is  intended  to  inform  Plan 
policyholders  of  the  anticipated 
publication  the  proposed  exemption  in 
the  Federal  Register  and  their  right  to 
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comment  on  the  proposal.  The  PIB 
Notice  states  that  a  Plan  policyholder 
may  call  a  toll-free  number  maintained 
by  Prudential  Insurance  (1-877-264- 
1163)  or  write  to  Prudential  Insurance  if 
such  policyholder  wishes  to  be 
provided  with  a  copy  of  the  proposed 
exemption  when  it  is  published  in  the 
Federal  Register.  In  addition,  the  PIB 
Notice  indicates  that  the  proposed 
exemption  will  be  posted  on  Prudential 
Insurance's  Web  site 
(l^■w^v. prudential.com)  after  publication. 

Any  Plan  policyholder  requesting  that 
Prudential  Insurance  provide  a  copy  of 
the  proposed  exemption  will  be  sent 
such  copy  within  30  days  of  its 
publication  in  the  Federal  Register.  The 
copy  of  the  proposed  exemption  will  be 
accompanied  by  another  version  of  the 
supplemental  statement,  as  required 
under  the  Department's  regulations.  In 
addition,  the  proposed  exemption, 
together  with  a  copy  of  the 
supplemental  statement,  will  be  posted 
on  Prudential  Insurance's  website 
within  15  days  of  publication. 

Prudential  Insurance  will  give  Plan 
policyholders  90  days  to  file  comments 
with  the  Department.  The  90  day 
comment  period  will  commence  on  the 
date  the  proposed  exemption  is 
published  in  the  Federal  Register. 
During  the  comment  period.  Prudential 
Insurance  will  send  copies  of  the 
proposed  exemption  to  interested 
persons  who  have  requested  receiving 
such  copies,  no  later  than  30  days  after 
the  publication  date  of  the  proposal  in 
the  Federal  Register.  Interested  persons 
will  then  have  no  less  than  60  days  from 
the  proposal's  dissemination  date  in 
which  to  file  comments  with  the 
Department. 

FOR  FURTHER  INFORMA'nON  CONTACT:  Ms 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-B881.  (This  is  not 
a  toll-free  number.) 

Ford  Motor  Company  (Ford),  Located  in 
Dearborn,  Michigan 

[Application  No  1.-10937] 

Proposed  Exemption 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  shall  not 
apply,  effective  August  4,  2000,  to:  (1) 
The  receipt  by  the  Ford-UAW  Benefits 
Trust  (the  VEBA)  of  approximately  $2.9 
billion  of  certain  securities  (the 
Partnership  Securities)  pursuant  to  the 
redemption  (the  Redemption)  by  the 
VEBA  of  its  interest  in  the  Ford 
Enhanced  Investment  Partnership  and 
the  Ford  Super-Enhanced  Investment 
Partnership  (collectively,  the 


Partnerships);  and  (2)  the  transfer  of  the 
Partnership  Securities  by  the  VTBA  to 
Ford  in  exchange  for  the  transfer  of 
approximately  S2  9  billion  (if  certain 
securities  (the  Ford-Owned  Set  unties) 
to  the  \TBA  (the  Exchange),  pnn  ided 
that  the  following  conditions  were  met 

(a)  The  terms  of  the  Redemption  and 
the  terms  of  the  Exchange  were  dt  least 
as  favorable  to  the  VEBA  as  the  terms 
that  would  have  been  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

(b)  The  total  value  of  the  Partnership 
Securities  received  by  the  X'EB,^ 
pursuant  to  the  Redemption  equaled  the 
value  of  the  VEBA's  pro  rata  interest  m 
the  Partnerships  on  the  date  of  the 
Redemption; 

(c)  The  net  asset  value  nf  the  VEBA's 
interest  in  the  Partnerships  and  each 
Partnership  Security  received  by  the 
VEBA  pursuant  to  the  Redemption  were 
valued  in  the  same  manner  using 
August  4,  2000  close-of-market  bid 
prices  as  determined  by  an 
independent,  recognized  pricing 
service; 

(d)  In  the  case  of  the  Exchange,  the 
VEBA  received  Ford-Owned  Securities 
equal  in  value  to  the  Partnership 
Securities  transferred  to  Ford; 

(e)  Each  Partnership  Security 
transferred  to  Ford  by  the  VEBA 
pursuant  to  the  Exchange  was  valued 
according  to  its  August  4,  2000  close-nf 
market  bid  price  as  determined  bv  an 
independent,  re<:ognized  pric  ing 
service; 

(f)  Each  Ford-Owned  Security 
transferred  to  the  VEBA  by  Ford 
pursuant  to  the  Exchange  was  valued 
according  to  its  .August  4,  2000  clnse-of 
market  bid  price  as  determined  by  an 
independent,  recognized  pricing 
service,  or  to  the  extent  that  a  price 
could  not  be  obtained  in  this  manner 
such  security  was  priced  according  Id 
the  average  of  three  (or  a  minimum  of 
two)  August  4,  2000  close-of-market  bid 
prices  obtained  from  independent 
market-makers; 

(g)  The  Ford-Owned  Securities 
transferred  to  the  VTEBA  pursuant  ta  th'- 
Exchange  were  not  issued  by  Ford  and 
were  comprised  solely  of  cash  and 
marketable  short-term  debt  securities 
under  the  management  of  unrelated, 
independent  investment  managers; 

(h)  The  Partnership  Securities 
transferred  to  Ford  pursuant  to  the 
Exchange  were  comprised  solely  of  cash 
and  marketable  short-term  debt 
securities; 

(i)  Upon  the  completion  of  the 
Exchange,  no  single  issue  of  Ford- 
Owned  Securities  accounted  for  more 
than  25%  of  the  assets  of  the  VEBA, 


(j)  State  Street  Bank  and  Trust 
Company  (SSBT).  acting  as  an 
independent  fiduciary'  on  behalf  the 
VEBA,  monitored  the  Redemption  and 
the  Exchange;  and 

(k)  SSBT,  as  independent  fiduciary, 
approved  the  Redemption  and  the 
Exchange  upon  determining  that  the 
Redemption  and  the  Exchange  were  in 
the  best  interests  of  the  VEBA  and  its 
participants. 

Effective  Date:  The  exemption  is 
effective  August  4,  2000, 

Summary  of  Facts  and  Representations 

1.  Ford  is  the  named  fiduciary  and  the 
plan  administrator  of  the  Ford-UAW 
Health  Care  Plan  (the  Health  Care  Plan). 
The  Health  Care  Plan  had 
approximately  265.562  participants  and 
beneficiaries  as  of  January  1.  2000.  and 
is  funded  through  the  VEBA,  a 
voluntary  employees'  beneficiary 
association  described  in  section 
501(c)(9)  the  Internal  Revenue  Code  of 
1986  (the  Code).  The  VEBA  was 
established  by  Ford  in  June  of  1997  and. 
as  of  August  1,  2000.  had  assets  totaling 
approximately  $3.1  billion. ^^ 

2  The  applicant  states  that  Ford 
customarily  administers  cash 
investments  on  behalf  of  the  employee 
benefit  plans  it  maintains.  Such 
administration  the  applicant  represents, 
is  typically  ac.c  nmplished  in  one  of  two 
ways  i  1 1  through  the  use  of  Ford 
investment  managers  (the  Ford 
Managers);  ^^  or  (2)  through  the  use  of 
certain  external  investment  managers 
(the  External  Managers).  "  Prior  to 
August  4.  2000.  the  applicant  states,  the 
assets  of  the  VKR.\  were  managed  by  the 
Ford  Manager^  .\t  the  direction  of  the 
Ford  Manager^  the  assets  of  the  VFBA 
were  invested  through  the  Partnerships. 
The  Partnerships  are  two  short-term 
investment  \ehicles  maintained  on 


"The  applicant  states  that,  prior  to  the 
Redemption  and  Exchange,  the  assets  of  the  \'EBA 
included  approximately  Saoo  million  in  cash  This 
was  the  result,  the  applicant  represents,  of  an 
investment  strategy  implemented  by  the  Ford 
Managers  (s<w  Footnote  2)  in  the  second  half  of 
2000  aimed  at  shortening  the  duration  of  the 
VEBA's  investments  As  part  of  this  strategy,  the 
VEBA  invested  in  the  Partnerships,  whose  assets 
included  large  holdings  of  cash  invested  on  a  daily 
basis  in  euro  time  deposits,  commercial  paper, 
agency  discount  notes,  or  repurchase  agreements  all 
of  which  earned  interest  at  approximately  the 
federal  funds  rate. 

'°The  applicant  states  that,  pursuant  to  the  terms 
of  the  VEBA  trust.  Ford  may  direct  the  trustee  to 
establish  investment  accounts,  and  Ford  may  also 
direct  the  trustee  to  segregate  all  or  a  portion  of  the 
VEBA  trust  into  an  account  with  respect  to  which 
Ford  has  investment  discretion 

''  Specifically,  the  External  Managers  are  State 
Street  Research.  Biackrock  Financiil  Management . 
Inc..  and  Pacific  Investment  Management  Compan\ 
The  applicant  represents  that  the  External  Managers 
are  each  independent  of.  and  unrelated  to,  SSBT 
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behalf  of  the  Hedlth  Care  Plan  and 
certain  other  investors  At  the  time  of 
the  Redemption  and  E.xchange.  the  other 
investors  were  Ford.  Ford  Gl')bal 
Technologies,  Ford  Fund  and  Ford 
Holdings.  The  applicant  states  that  the 
Health  C.Aie  Plan  was  the  only  employee 
benefit  plan  participating  in  the 
Partnerships  at  the  time  of  the 
Redemption  and  Exchange.  In  addition, 
the  applicant  represents  that,  during  the 
period  in  which  the  Health  Care  Plan 
invested  in  the  Partnerships,  the 
Partnerships  were  managed  in 
accordance  with  ERISA 

J.  The  applicant  states  that   in 
addition  to  administering  in\estments 
on  behalf  of  the  employee  benefit  plans 
it  maintains,  Ford  also  administers 
investments  on  its  own  behalf.  In  this 
regard,  the  applicant  represents  that 
Ford  maintains  an  in\'estment  portfolin 
(the  Ford  Portfolio)  to  meet  the  needs  of 
its  automobile  manufacturing  business. 
Prior  to  August  4.  2000.  the  Ford 
Portfolio  was  managed  by  the  External 
Managers.  At  the  direction  of  the 
External  Managers,  the  Ford  Portfolio 
held  the  Ford-Owned  Securities,  which 
were  marketable  short-term  debt 
securities  (none  of  which  were  issued 
by  Ford)  and  cash.  '- 

4.  The  applicant  represents  that  by 
luly  of  2000.  Ford  decided  to  shift 
certain  investment  management 
responsibilities  with  respect  to 
approximately  S2.9  billion  of  the 
VTlBA's  assets  The  shift  involved 
reassigning  investment  management 
duties  from  the  Ford  Managers  to  the 
External  Managers  and  was  based,  in 
part,  on  certain  characteristics  of  the 
VEBA.  In  this  regard.  Ford  believed  that 
given  certain  liquidity  characteristics 
historically  exhibited  by  the  VEBA.  the 
investment  strategy  implemented  by  the 
External  Managers  would  likely  provide 
a  greater  rate  of  return  to  the  VTBA  than 
the  rate  of  return  achieved  by  the  Ford 
Managers.  Specifically,  Ford  estimated 
that,  to  the  extent  the  External  Managers 
managed  $2.9  billion  of  the  VEBAs 
assets,  the  VEBA  would  receive,  over 
time,  an  increased  return  on  such  assets 
amounting  to  an  incremental  30  to  50 
basis  points. " 

5.  The  applicant  represents  that, 
contemporaneous  with  Ford's  decision 


'-The  applicant  ri-pres^nts  !hat  although  certain 
Ford-Owned  .Securities  have  nominal  terms  of  up 
to  30  years.  Ford  views  such  securities  as  being 

short-term    since  the  weighted  average  life  of  such 
securities  is  much  shorter  than  their  nominal  term 
In  this  regard.  Ford  represents  that  the  weighted 
average  duration  of  these  types  of  securities  is 
approximately  one  year  or  less 

"  SSBT.  the  independent  fiduciary,  has 
represented  that  from  April.  1998  until  February  13. 
2001,  the  Ford  Portfolio  outperformed  the  VEBA 
portfolio  by  eight  basis  points  annually 


to  have  the  External  Managers  manage 
the  assets  of  the  VEBA.  Ford  decided  to 
reduce  the  amount  of  Ford  Portfolio 
assets  managed  by  the  External 
Managers.  This  decision  was  based,  the 
applicant  states,  on  Ford's 
determination  that  the  high-yield 
investment  strategy  implemented  by  the 
External  Managers  was  inappropriate  as 
applied  to  the  Ford  Portfolio.  In  this 
regard.  Ford  determined  that  given  the 
unpredictable  nature  of  its  automobile 
business,  the  investment  strategv 
implemented  by  the  Ford  Managers  was 
better  suited  for  the  Ford  Portfolio's 
liquidity  needs  than  the  investment 
strategv  implemented  by  the  External 
Managers.  According  to  the  applicant, 
Ford  thus  decided  to  shift  investment 
management  responsibilities  with 
respect  to  the  assets  of  the  Ford 
Portfolio  from  the  External  Managers  to 
the  Ford  Managers.  '■* 

6.  The  applicant  represents  that,  upon 
deciding  to  shift  investment 
responsibilities  with  respect  to  the 
assets  of  the  VEBA  from  the  Ford 
Managers  to  the  External  Managers. 
Ford  considered  the  costs  associated 
with  reallocating  the  assets  of  the  VEBA. 
In  this  regard,  the  applicant  represents 
that,  tvpically.  transferring  the  assets  of 
a  portJFolio  to  a  different  investment 
manager  involves:  11 J  The  liquidation  of 
certain  assets  in  a  portfolio's  asset 
selection;  and  (2)  the  acquisition  of  new 
assets  which  are  consistent  with  the 
investment  strategies  of  the  new 
investment  manager  The  E.xtemal 
Managers  and  SSBT.  therefore, 
investigated  the  cost  of:  (1)  Liquidating 
the  Partnership  .Securities  on  the  open 
market:  and  (2)  acquiring  securities 
similar  to  the  Ford-Owned  Securities  on 
the  open  market.  Upon  doing  so.  the 
applicant  represents,  the  External 
Managers  determined  that  reallocating 
the  VEB.A's  assets  to  the  External 
Managers  through  open-market 
transactions  would  result  in 
approximatelv  S3. 5  million  in  aggregate 
transaction  costs  Of  this  amount,  the 
applicant  represents,  $1.75  million 
would  have  been  incurred  by  the  VEBA 
and  SI. 75  million  would  have  been 
incurred  bv  Ford.  SSBT.  meanwhile, 
determined  that  such  transaction  costs 
approximated  $2.5  million.  Of  this 
amount,  the  applicant  represents.  $1.25 
million  would  have  been  incurred  by 
the  VEBA  and  $1.25  million  would  have 
been  incurred  by  Ford 

The  applicant  represents  that  Ford,  in 
consideration  of  these  estimated 


transaction  costs,  determined  that 
transferring  investment  management 
responsibilities  with  respect  to  the 
assets  of  the  VEBA  from  the  Ford 
Managers  to  the  External  Managers 
through  the  Exchange  would  benefit  the 
\T1BA.  In  this  regard,  the  applicant 
represents  that  the  Exchange  would 
enable  the  VEBA  to  avoid  the 
substantial  transaction  costs  associated 
with  such  a  transfer  of  responsibilities. 
The  applicant  represents  further  that 
although  certain  transfer  costs  and  legal 
fees  did  arise  with  respect  to  the 
Redemption  and  Exchange,  such  costs 
and  fees  were  paid  for  solely  by  Ford. 

7.  Prior  to  effectuating  the  Exchange, 
Ford  initiated  the  Redemption.  In  this 
regard,  after  August  4.  2000.  the  VEBA 
received  the  Partnership  Securities  and 
cash  in  return  for  the  redemption  by  the 
\TBA  of  a  proportional  interest  in  the 
Partnerships.  The  applicant  represents 
that  the  Partnership  Securities  received 
bv  the  VEBA  pursuant  to  the 
Redemption  were  comprised  solely  of 
readily  marketable  short-term  debt 
securities. 

The  applicant  represents  that  SSBT, 
acting  on  behalf  of  ihe  VEBA.  monitored 
the  pricing  of  the  Partnership  Securities 
for  purposes  of  the  Redemption.  The 
applicant  represents  that  SSBT  received 
less  than  1  %  of  its  annual  revenue  from 
any  of  the  relevant  parties  to  the 
transactions  descrihed  herein.  SSBT,  in 
turn,  represents  that  it  manages  over 
S220  billion  in  fixed  income  assets, 
primarily  for  ERISA  plans,  and  has 
acted  as  an  independent  fiduciary  in  a 
wide  variety  of  transactions  including 
those  which  are  the  subject  of  this 
proposal. 

For  purposes  of  the  Redemption,  the 
Partnership  Securities  were  priced  as 
follows:  (1)  Wherever  possible,  a 
preselected  recognized,  independent 
pricing  servicers  provided  the  August  4, 
2000  close-of-market  bid  price  for  each 
Partnership  Security;  (2)  to  the  extent 
the  bid  price  could  not  be  determined 
by  the  initial  pricing  service,  a  second 
preselected  recognized,  independent 
pricing  service  provided  the  August  4, 
2000  close-of-market  bid  price  for  each 
such  Partnership  Security.  SSBT 
represents  that  this  pricing  methodology 
was  fair  to  the  participants  of  the  VEBA. 
In  this  regard,  SSBT  represents  that  the 
assets  received  by  the  VEBA  pursuant  to 
the  Redemption  were  equal  in  value  to 
the  proportional  interest  the  VEBA  had 


"The  applicant  represents  thai  the  Redemption 
and  Exchange  were  unrelated  to  Ford's  decision  to 
replace  certain  Firestone  tires  on  Tord- 
manufactured  vehw  les 


:"  For  purposes  of  both  the  Redemption  and 
Exchange,  the  services  that  provided  the  relevant 
prices  for  the  Partnership  Securities  and  the  Ford- 
Owned  Securities  were  chosen  by  SSBT. 
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in  the  net  asset  value  of  the 
Partnerships. 

8.  The  applicant  represents  that  upon 
the  completion  of  the  Redemption.  Ford 
initiated  the  Exchange.  In  so  doing,  on 
August  7.  2000,  Ford  caused  the  VTIBA 
to  transfer  to  Ford  the  cash  and 
Partnership  Securities  the  VEBA 
received  from  the  Redemption.  The 
applicant  represents  that  each  such 
Partnership  Security  was  transferred  at 
a  price  equal  to  its  respective 
Redemption  price. 

In  return  for  the  receipt  by  Ford  of  the 
cash  and  Partnership  Securities 
provided  pursuant  to  the  Exchange, 
Ford  transferred  approximately  S2.9 
billion  in  Ford-Owned  Securities  to  the 
VEBA.  **'  The  applicant  represents  that 
SSBT,  acting  on  behalf  of  the  VTiBA, 
monitored  the  pricing  of  the  Partnership 
Securities  for  purposes  of  the  Exchange. 
The  applicant  represents  that,  with 
respect  to  the  Ford-Owned  Securities 
transferred  to  the  VEBA  by  Ford,  each 
of  the  Ford-Owned  Securities  was 
priced  as  follows:  (1)  Wherever  possible, 
an  initial  preselected  independent, 
recognized  pricing  service  provided  the 
August  4,  2000  close-of-market  bid  price 
for  each  Ford-Owned  Security:  (2)  to  the 
extent  that  the  bid  price  could  not  be 
determined  by  the  initial  pricing 
service,  a  second  preselected 
recognized,  independent  pricing  service 
provided  the  August  4,  2000  close-of- 
market  bid  price  with  respect  to  each 
such  security;  (3)  to  the  extent  a  Ford- 
Owned  Security  could  not  be  priced 
according  to  the  initial  or  secondary' 
pricing  services,  such  security  was 
priced  according  to  the  average  of  three 
August  4,  2000  close-of-market  bid 
prices  (if  available,  but  in  any  event  not 
less  than  two  such  prices  wexe  used)  as 
provided  by  independent  market- 
makers  (to  the  extent  such  securities 
were  under  their  respective 
management).'^ 

9.  In  a  letter  dated  October  3,  2000, 
SSBT  stated  that,  prior  to  the 
Redemption  and  Exchange,  certain 
SSBT  analysis  regarding  the 
Redemption  and  Exchange  was 
presented  to  a  SSBT  fiduciary 
committee  (the  Committee),  this 
analysis  included  the  following 
findings:  (1)  The  management  style  of 
the  External  Managers  was  likely  to  add 
value  to  the  VEBA  in  terms  of  enhanced 
performance  and  that  the  Ford  Portfolio 


holdings  were  suitable  for  the  \TBA:  (21 
the  bid  side  pricing  convention  used  bv 
all  parties  to  the  Exchange  was  fair  to 
the  participants  in  the  VEBA:  and  (3) 
the  off-market  nature  of  \hp  F^xchange 
would  result  in  significant  cost  savings 
to  the  VTBA  relative  to  a  similar  open 
market  exchange.  Based  on  such 
analysis  and  findings,  the  Clommittee 
determined  that:  (1)  The  in-kind 
exchange  was  consistent  with  the 
VEBA's  investment  guidelines:  (2)  the 
VTBA's  investment  guidelines  were 
reasonable;  (3)  the  pricing  mechanisms 
used  with  respect  to  the  Redemption 
and  Exchange  were  appropriate  for 
establishing  the  fair  market  value  of  the 
Ford-Owned  Securities  and  the 
Partnership  Securities;  and  (4)  the 
Exchange  was  in  the  best  interests  nf  the 
participants  and  beneficiaries  (if  the 
VTBA. 

Additionaliv.  in  a  letter  dated 
Februar>-  13.  2001.  SSBT  stated  that,  at 
the  time  of  the  Redemption  and 
Exchange,  the  investment  guidelines  fur 
the  VEBA  portfolio  (the  \TBA  Portfolio) 
and  the  Ford  portfolio  were  essentially 
the  same  In  this  letter.  SSBT  also  stated 
that  the  VTBA  Portfolio  and  the  Ford 
Portfolio:  (1)  Were  comprised  of  fixed 
income  investments:  (2)  overlapped  in 
many  Treasury  and  higher  rated  issues; 
and  (3)  were  both  subject  to  a  loss 
provision  which  mandated  that  no  more 
than  one  percent  (1%)  of  asset  value 
may  be  reduced  in  any  one  quarter.  ""* 
SSBT  stated  that  the  securities  acquired 
by  the  VTBA  pursuant  to  the  Exchange 
were  high  quality  assets  comprised 
primarily  of  government  and 
government  agency  bonds,  along  with 
investment  grade  corporate  bonds,  and 
would  serve  to  position  the  \'EBA 
favorably  in  relation  to  its  investment 
objectives. 

10  SSBT  represents  that  since  the 
Exchange  was  to  be  executed  at  the  bid 
side  price  for  both  the  VTB.'X  Portfolio 
and  the  Ford  Portfolio.  SSBT 
determined  that  the  pricing  mechanism 
implemented  with  respect  to  the 
Exchange  was  fair  and  represented  the 
fair  market  value  of  the  affected 
securities.  In  addition.  SSBT  represents 
that  the  terms  of  the  Redemption  and 
Exchange  were  no  less  favorable  to  the 


'"Immediately  thereafter,  the  applicant  states,  the 
assets  of  the  VEBA  were  managed  bv  the  External 
Managers  and  the  assets  of  the  Ford  Portfolio  were 
managed  by  the  Ford  Managers 

'•  The  applicant  represents  that  approximately 
three  percent  (3%)  of  the  Ford-owned  Securities 
were  provided  according  to  bid  prices  provided  bv 
independent  market-makers. 


'"The  applicant  represents  that  the  investment 
guideline  for  portfolio  managers  is  based  on  a  level 
nf  n.^k.  tolerance  rather  than  managing  the  total 
return  to  a  spec  ific  benchmark  This  risk  tolerance. 
the  applicant  states,  is  defined  as  one  percent  of  the 
portfolio  value  per  quarter  Capital  losses  (including 
net  realized  and  unrtjahzed  mark-to-markel  losses) 
during  anv  rolling  three-month  period,  the 
applicant  slates  further,  should  therefore  not  exceed 
one  percent  of  the  portfolio  niarket  value.  The 
applicant  represents  that  risk  tolerance  is  used  to 
ensure  that  portfolios  are  being  managed  consistent 
with  their  guidelines  and  objectives 


\'EBA  than  the  terms  of  similar  arm  s- 
length  transactions  between  unrelated 
parties.  SSBT  represents  that,  prior  to 
the  Exchange,  SSBT  approved  the 
Exchange,  and  determined  that  the 
Exchange  was  in  the  best  interests  of  the 
participants  of  the  VEBA, 

1 1   In  summarv',  the  applicant 
contends  that  the  transaction  met  the 
statutorv  criteria  set  forth  in  section 
408(a)  of  ERISA  since: 

(a)  The  terms  of  the  Redemption  and 
the  terms  of  the  Exchange  were  at  least 
as  favorable  to  the  VEBA  as  the  terms 
that  would  have  been  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

(h)  The  total  value  of  the  Partnership 
Securities  received  by  the  VTBA 
[  iirsuant  to  the  Redemption  equaled  the 
value  of  the  VEBA's  pro  rata  interest  in 
the  net  asset  value  of  the  Partnerships 
on  the  date  of  the  Redemption; 

(c)  The  net  asset  value  of  the  VEBA's 
interest  in  the  Partnerships  and  each 
Partnership  Security  received  by  the 
\'EBA  pursuant  to  the  Redemption  were 
valued  in  the  same  manner  using 
August  4.  2000  close-of-market  bid 
prices  as  determined  by  an 
independent,  recognized  pricing 
service; 

(d)  In  the  case  of  the  Exchange,  the 
\TBA  received  ForH-Owned  Securities 
equal  in  value  to  the  Partnership 
Securities  transferred  to  Ford; 

(e)  Eat  h  Partnership  Security 
transferred  to  Ford  by  the  VEBA 
pursuant  to  the  Exchange  was  valued 
according  to  its  .August  4.  2000  close-of- 
market  bid  price  as  determined  by  an 
independent   recognized  pricing 
ser\'ice. 

(f)  Each  Ford(  Iwned  Security 
transferred  to  the  VEBA  by  Ford 
pursuant  to  the  Exc  hange  was  valued 
according  to  its  August  4.  2000  close-of- 
market  bid  price  as  determined  by  an 
independent,  recognized  pricing 
service,  or  to  the  extent  that  a  price 
could  not  be  obtained  in  this  manner. 
such  security  was  priced  according  to 
the  average  of  three  (or  a  minimum  of 
two)  August  4,  2000  close-of-market  bid 
prices  obtained  from  independent 
market -makers: 

(g)  The  Ford-Owned  Securities 
transferred  to  the  VEBA  pursuant  to  the 
Exchange  were  not  issued  by  Ford  and 
were  comprised  solely  of  cash  and 
marketable  short-term  debt  securities 
under  the  management  of  unrelated, 
independent  investment  managers; 

(h)  The  Partnership  Securities 
transferred  to  Ford  pursuant  to  the 
Exchange  were  comprised  solely  of  cash 
and  marketable  short-term  debt 
securities; 
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(i)  Upon  the  completion  of  the 
Exchange,  no  single  issue  of  Ford- 
Owned  Securities  accounted  for  more 
than  2,T%  nf  the  asset.s  of  the  VTBA; 

I'j)  SSBT.  acting  as  an  independent 
fiduciarv  (jn  hf'half  of  the  \'EBA. 
monitored  the  Redemption  and  the 
Exchange;  and 

(k)  SSBT.  as  independent  fiduciary. 
appro\-ed  the  Redemption  and  the 
E.xchange  upon  determining  that  the 
Redemption  and  the  Exchange  were  in 
the  best  interests  of  the  VEBA  and  its 
participants 

Sotice  to  Interf^ted  Persoiri 

The  applicant  represents  that  notice 
to  interested  persons  will  be  made 
within  twentv  (20)  business  days 
following  publication  of  this  notice  in 
the  Federal  Register  Comments  and 
requests  for  a  hearing  must  be  received 
bv  the  Department  not  later  than  sixtv 
(60)  davs  from  the  date  of  publication  of 
this  notice  of  proposed  exemption  in  th*' 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.)  , 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciarv'  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and,' or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary- 
responsibility  provisions  of  section  404 
of  the  Act.  which,  among  other  things, 
require  a  fiduciarv'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible. 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 


provlSlon^.  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutor\'  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  24lh  day  of 
September.  2001. 
Ivan  Strasfeld, 

Ihrntor  of  Exemption  Determinations. 
Pf-nsion  and  Welfare  Benefits  Administration. 
Department  of  Labor 
(FR  Dor  01-24151  Filed  9-26-01,  845  d.^li 

BILUNG  COOe  «510-29-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibrted  Transaction  Exemption  2001- 
34;  Exemption  Application  No.  D-10911,  et 

al.] 

Grant  of  Individual  Exemptions; 
Derrerred  Profit  Sharing  Plan  of  the 
Penslte  Corporation  {the  Plan)  et  al. 

agency:  Pension  and  Welfare  Benefits 

.\dministration.  Labor. 

ACTION;  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  .\c.\  of  1974  (the  Act)  and/ or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  propo.sals  to  grant  such 
exemptitms  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  ntjtices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 


held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31.  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury-  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

fb)  Thev  are  in  the  interests  of  the 
plans  and  their  paiticipants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Deferred  Profit  Sharing  Plan  of  the 
Penske  Corporation  (the  Plan)  Located 
in  Charlotte,  North  Carolina 

iProhibited  Transaction  Exemption  No. 
2001-34;  Exemption  Application  No.  D- 
lOQll! 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  and  section  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
(1)  effective  June  15,  2000,  to  the 
acquisition  and  holding  by  the  Plan  of 
interests  (the  Interests)  in  the  Penske 
Company,  LLC  (the  LLC),  a  wholly 
owned  subsidiary  of  the  Plan  sponsor, 
the  Penske  Corporation  (Penske),  which 
were  distributed  (the  Distribution)  as 
dividends  to  the  Plan  as  a  shareholder 
of  Penske  common  stock  (Penske  Stock); 
and  (2)  the  proposed  redemption,  by  the 
LLC.  of  the  Interests  held  by  the  Plan  for 
the  greater  of  $3.37  per-unit  or  their  fair 
market  value  at  the  date  of  the 
redemption,  provided  that  the  following 
conditions  were  or  will  be  met: 

(a)  The  Interests  were  acquired  by  the 
Plan  pursuant  to  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts; 
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(b)  The  Plan's  receipt  and  holding  of 
the  Interests  occurred  in  connection 
with  the  Distribution; 

(c)  The  Plan's  acquisition  of  the 
Interests  as  a  dividend  paid  to  all 
holders  of  Penske  Stock  resulted  from 
an  independent  act  of  Penske  as  a 
corporate  entity,  such  that  all  holders  of 
the  Penske  Stock,  including  the  Plan, 
were  treated  in  the  same  manner; 

(d)  Within  15  business  days  after  the 
date  the  notice  granting  the  final 
exemption  is  published  in  the  Federal 
Register,  the  LLC  will  redeem  the 
Interests  held  by  the  Plan  for  not  less 
than  S3. 37  per  unit; 

(e)  The  price  received  by  the  Plan  for 
the  Interests  is  not  less  than  the  fair 
market  value  of  the  Interests  on  the  date 
that  the  redemption  occurs;  and 

(f)  The  Plan  paid  no  fees  or 
commissions  in  connection  with  the 
acquisition  and  holding  of  the  Interests 
nor  will  it  pay  any  fees  or  commissions 
in  connection  with  the  redemption  of 
the  Interests. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  June  15.  2000  with 
respect  to  the  acquisition  and  holding 
by  the  Plan  of  the  Interests.  In  addition, 
this  exemption  is  effective  as  of  the  date 
the  final  exemption  is  granted  with 
respect  to  the  LLC's  redemption  of  the 
Interests  held  by  the  Plan, 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  (the  Notice) 
published  on  (ulv  10.  2001  at  66  FR 
36002. 

Written  Comments 

The  only  written  comments  received 
by  the  Department  were  submitted  bv 
the  applicant.  Penske.  These  comments 
sought  several  changes  to  the  Notice, 
each  of  which  is  discussed  below. 

In  Representation  1  of  the  Summar\- 
of  Facts  and  Representations  (the 
Summary),  the  applicant  requests  that 
the  first  two  sentences  of  the  second 
paragraph  be  revised  to  read  as  follows 
for  technical  accuracy: 

.\s  of  December  3 1 .  2000,  the  Pldn  hdd  a 
total  of  1.174  partiripants  The  Plan  had 
assets,  as  of  Man  h  ,31.  2000,  with  an 
approximate  aggregate  fair  market  value  of 
535,477,000.  .Also  as  ot  .Man.h  31,  2000, 
49  8"b  (or  $17,674,629)  of  the  fair  market 
value  of  the  total  assets  of  the  Plan  was 
insested  in  Penske  Stock. 

In  addition,  the  applicant  requests 
that  the  phrase  "qualifying  employer 
security  "  as  used  in  footnote  2  of  the 
Summary  be  revised  to  read  "employer 
security".  Further,  in  Representation  5 
of  the  Summary,  the  applicant 
represents  that  the  word  'Code  "  in  the 


next  to  the  last  line  of  the  first 
paragraph  should  be  revised  to  the  word 
"Act'  .  The  Department  concurs  in  these 
changes  submitted  by  the  applicant 

Finally,  the  applicant  request^  that 
Represpntatif)n  iKa)  nf  the  Notice  and 
its  corresponding  condition  (a)  be 
revised  to  read  as  follows;   'The 
Interests  were  acquired  bv  the  Plan  as 
the  result  of  a  dividend  paid  tfi  all 
holders  of  Penske  Stock'  tn  remove  any 
implication  that  the  Plan  participants 
directed  their  accounts  tn  invest  in  th^ 
Interests.  In  response  to  this  comment 
the  Department  notes  the  suggested 
modification  to  Representation  11(a)  but 
has  determined  to  leave  the  language  in 
condition  (a)  unchanged  and  to  mndif\ 
condition  (c)  to  read  as  the  follows: 
The  Plan's  acquisition  of  the  Interests 
as  a  dividend  paid  to  all  holders  of 
Penske  Stock  resulted  from  an 
independent  act  of  Penske  as  a 
corporate  entity,  such  that  ail  holders  of 
the  Penske  Stock,  including  the  Plan, 
were  treated  in  the  same  manner  ' 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  t  omments  l)y  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption  as 
modified.  In  this  regard,  the  comments 
submitted  to  the  Department  have  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  inc  luding  all 
supplemental  submissions  receixcd  1)\ 
the  Department,  is  made  available  for 
public  inspection  in  the  Publu 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  .^dministraticm.  Room 
N-1513.  US.  Department  of  Labor,  200 
Constitution  Avenue  NW.  Washington. 
DC  20210 

FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department 
telephone  (202)  21 '^8883.  (This  is  not 
a  toll-free  number  ) 

Riggs  Bank  N.A..  Located  in 
Washington,  DC 

|l'r')hibite(i  Irans.ii  ini,  lAemption  2001-35: 
hxemption  .Applicaliuii  .\u.  D-10928i 

Exemption 

Section  I — Transactions 

The  restrictions  of  >.e(  tion  406(a)  of 
the  Act,  and  the  sanction^  resulting 
from  the  application  of  .section  4975  of 
the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apph  to:  (a)  the  extension  of 
credit  (the  Advance  or  Advances)  by 
Riggs  Bank  N,A.  (Riggs)  to  a  participant- 
directed  individual  account  plan  (Plani, 
and  (b)  the  Plan's  repayment  of  an 
Advance  or  Advances,  plus  ate  rued 
interest 


Sei  tion  II- 


mditions 


The  relief  provided  under  Section  I  is 
available  only  if  the  following 
conditions  are  met: 

(a)  Each  Advance  is  made  in 
connection  with  the  administration  of  a 
portion  of  the  Plan's  assets  by  Riggs  as 

a  unitized  fund  (Unitized  Fund)  in  order 
to  facilitate  redemptions  from  the 
Unitized  Fund. 

(b)  Each  Advance  is  made  in 
accordance  with  the  terms  of  a  written 
agreement  (the  Agreement)  that 
describes  terms  and  procedures  for  the 
Advances,  including  standing 
instructions  addressing  the  initiation, 
amount,  repayment  and  formula  or 
method  for  determining  the  interest  rate 
payable  with  respect  to  each  Advance 
and  is  approved  in  writing  by  a 
fiduciary  of  the  Plan  who  is 
independent  of  and  not  an  affiliate  of 
Riggs  (Independent  Plan  Fiduciary) 

(c)  Interest  payable  by  the  Plan  on 
each  Advance  is  determined  in 
accordance  with  an  objective  formula  or 
method  described  in  the  Agreement. 

(d)  The  Plan  repays  each  Advance  and 
accrued  interest  in  accordance  with  the 
terms  of  the  Agreement  within  ten  (10) 
business  days  after  the  initiation  of  the 
Advance. 

(e)  Each  Advance  is  unsecured. 

(f)  The  aggregate  amount  advanced  on 
any  business  day  that  an  Advance  is 
initiated  does  not.  after  the  Advance  is 
made,  exceed  25%  of  the  total  market 
value  of  the  Unitized  Fund. 

(g)  On  the  date  that  an  Advance  is 
initiated.  Riggs  provides  the 
Independent  Plan  Fiduciar>  with  notice 
of  the  amount  of  the  Advance  and  the 
actual  interest  rate  to  be  applied. 

(h)  Within  ten  (10)  days  after  an 
Advance  is  fully  repaid,  Riggs  provides 
the  independent  Plan  Fiduciar\-  with  a 
confirmation  statement  which  includes 
the  date  of  repayment,  the  amount  of  the 
Advance,  the  actual  interest  rate 
applied,  and  the  total  amount  of  interest 
paid  bv  the  Plan. 

(i)  The  Agreement  may  be  terminated 
by  the  Independent  Plan  Fiducian,'  at 
an\  time,  subject  to  the  Plan's 
repayment  of  any  outstanding 
Advances. 

(j)  The  Advances  are  made  on  terms 
at  least  as  favorable  to  the  Plan  as  those 
ihe  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

(k)  Neither  Riggs  nor  its  afTiliate  has 
or  exercises  any  discretionan'  authorifv 
or  control  with  respect  to  the  initiation 
of  an  .\ii\  UK  •',  the  amount  of  an 
\(1vance.  the  interest  rate  payable  on  an 
\(i\  .ince.  or  the  repayment  of  the 
.\dvance, 

(1)  The  fair  market  value  of  the  assets 
;n  the  Unitized  Fund  is  determined  by 


I 
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an  obiPcti\'e  method  specified  in  the 
Agreement.  In  the  case  of  employer 
stock,  such  stock  must  be  stock  for 
which  market  quotations  are  readily 
available  from  independent  sources. 

(m)  Riggs  or  its  affiliate  is  not  (i)  a 
trustee  of  the  Plan  (other  than  a 
nondiscretiunary  trustee  who  does  not 
render  investment  advice  with  respect 
to  the  assets  of  the  Unitized  Fundi,  (ii) 
a  plan  administrator  (within  the 
meaning  of  section  3{16](A)  of  the  Art 
and  Code  section  414(g)).  (iii)  a 
fiduciarv  who  is  expressly  authorized  in 
WTiting  to  manage,  acquire  or  dispose  of 
on  a  discretionary  basis  any  assets  of  the 
Unitized  Fund,  or  (iv)  an  employer  anv 
of  whose  emplovees  are  covered  by  the 
Plan. 

(n)  (a)  Riggs  will  maintain  or  cause  to 
be  maintained  for  a  period  of  six  vears 
from  the  date  of  the  granting  of  the 
exemption  the  records  neces.sary  to 
enable  the  persons  descnbed  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that: 

(1)  A  prohibited  transaction  will  not 
be  considexpd  to  have  occurred  if.  due 
to  circunistances  beyond  the  control  of 
Riggs,  the  records  are  lost  or  destroved 
prior  to  the  end  of  the  six-year  period, 
and 

(2)  No  party  in  interest,  other  than 
Riggs,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  ta.xes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  bv  paragraph 
(b);and 

(h)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  anv 
provisions  of  subsections  (a)(2)  and  (b) 
of  section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (a)  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by:  lAj 
Any  duly  authorized  employee  or 
representative  of  the  Department  or  \hf 
Internal  Revenue  Service;  (B)  Anv 
fiduciary  of  the  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary;  and  (C)  Any 
participant  or  beneficiar\'  of  the  Plan  or 
duly  authorized  representative  of  such 
participant  or  beneficiary 

(2)  None  of  the  persons  descnbed  in 
paragraph  (b)(1)(B)  and  (b)(1)(C)  shall  he 
authorized  to  examine  trade  secrets  of 
Riggs  or  commercial  or  financial 
information  which  is  privileged  or 
confidential  i 

Section  III — Definitions 

(a)  The  term  "affiliate"  means  (i)  anv 
person  directly  or  indirectly,  through 


one  or  niorf  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  such  other  person;  (ii)  any  officer. 
director,  or  partner,  employee  or  relative 
(as  defined  in  section  .1(15)  of  the  Act) 
of  such  other  person;  and  (iii)  anv 
corporation  or  partnership  of  which 
such  other  person  is  an  officer,  director 
or  partner. 

(d)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual 

EFFECTIVE  DATE:  The  exemption  is 
effect: w  as  i if  .September  11,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  proposed 
exemption  published  on  Julv  .30,  2001, 
at  66  FR  39351. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Linvd  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a.  toll-free  number). 

Pnnupal  Mutual  Holding  Company 
(PMHC).  Located  in  Des  Moines.  lA 

1  Prohibited  Transaction  Exemption  2001-36; 
Exemption  Application  No.  I>-10940| 

Exemption 

Section  I  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  hv  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  ( 1)  the  receipt  nf  shares  of  common 
stock  ((Common  Slock)  issued  by 
Principal  Financial  Group.  Inc.  (PFG), 
the  successor  entitv  to  PMHC  or  (2)  the 
receipt  of  cash  (Cash)  (jr  policy  credits 
(Policy  Credits)  by  any  eligible 
policvholder  (the  Eligible  Policyholder) 
of  Principal  Life  Insurance  Company 
(Principal),  a  subsidiary  of  PMHC, 
which  is  an  employee  benefit  plan  (the 
Plan),  including  a  Plan  sponsored  by 
Principal  and  its  affiliates  (the  Principal 
Plan),  in  exchange  for  such  Eligible 
Policyholder's  mutual  membership 
interest  in  PMHC.  pursuant  to  a  plan  of 
c:onversion  (the  Plan  of  Conversion) 
adopted  bv  PMHC  and  implemented  in 
accordance  with  Iowa  Insurance  Law. 

In  addition,  the  restrictions  of  section 
406(a)(  1  ){E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  and  holding,  by  a  Principal 
Plan,  of  Common  Stock,  whose  fair 
market  value  exceeds  10  percent  of  the 
value  of  the  total  assets  held  bv  such 
Plan. 


'  For  purposes  of  this  exemption,  references  to 
PMHC  will  generally  include  references  to  PFG 
unless  noted,  or  unless  the  context  requires 
otherwise. 


This  exemption  is  subject  to  the 
general  conditions  set  forth  below  in 
Section  II. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Conversion  is 
implemented  in  accordance  with 
procedural  ^nd  substantive  safeguards 
that  are  imposed  under  Iowa  Insurance 
Law  and  is  subject  to  review  and 
approval  by  the  Iowa  Commissioner  of 
Insurance  (the  Commissioner). 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Policyholders  of  PMHC  as  part 
of  such  Commissioner's  review  of  the 
Plan  of  Conversion,  and  only  approves 
the  Plan  following  a  determination  that 
such  Plan  is  fair  and  equitable  to  all 
Eligible  Policyholders.  The  New  York 
Superintendent  of  Insurance  (the 
Superintendent)  may  object  to  the  Plan 
of  Conversion  if  he  or  she  finds  that 
such  Plan  of  Conversion  is  not  fair  and 
equitable  to  New  York  policyholders. 

(c)  As  part  of  their  separate 
determinations,  both  the  Commissioner 
and  the  Superintendent  concur  on  the 
terms  of  the  Plan  of  Conversion. 

(d)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  at  a  special  meeting 
to  approve  the  Plan  of  Conversion  after 
receiving  full  written  disclosure  from 
PMHC  and/or  Principal. 

(e)  One  or  more  independent 
fiduciaries  of  a  Plan  that  is  an  Eligible 
Policyholder  elects  to  receive  Common 
Stock,  Cash  or  Policy  Credits  pursuant 
to  the  terms  of  the  Plan  of  Conversion 
and  neither  PMHC  nor  any  of  its 
affiliates  exercises  any  discretion  or 
provides  "investment  advice,  "  within 
the  meaning  of  29  CFR  2510.3-21(c) 
with  respect  to  such  acquisition. 

(f)  If  Policy  Credits  are  elected  by  a 
Plan  policyholder  holding  a  group 
annuity  contract,  the  policyholder  may 
elect  to  have  the  policy  value  increased 
by  the  amount  of  compensation 
allocated  or  to  have  the  policy  enhanced 
with  an  interest  in  a  separate  account 
(the  Separate  Account),  which  is 
maintained  by  Principal. 

(1 )  If  no  election  is  made  by  a  Plan 
policyholder,  the  'default" 
consideration  for  the  policyholder  is 
Policy  Credits  (in  the  form  of  an  interest 
in  the  Separate  Account),  unless  the 
contract  or  regulatory  concerns  preclude 
this  form  of  compensation. 

(2)  Where  applicable.  Principal 
allocates  the  Policy  Credit 
compensation  received,  on  a  pro  rata 
basis,  among  the  participants  of  the  Plan 
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that  is  invested  in  the  Separate  Account, 
in  accordance  with  their  account 
balances,  unless  the  policyholder 
directs  othenvise,  and  neither  PMHC 
nor  its  affiliates  provides  investment 
advice  or  recommendations  to  the 
policyholder  on  which  option  to  choose 
or  with  respect  to  the  default 
consideration,  in  the  event  no  choice  is 
made. 

(3)  No  purchases  or  sales  of  assets  are 
made  between  Principal  or  its  affiliates 
and  the  Separate  Account. 

(4)  Upon  receiving  a  notice  of 
withdrawal  from  a  Plan  policyholder. 
Northern  Trust  Company  (NTC),  the 
custodian  for  shares  of  Common  Stock 
that  are  held  in  the  Separate  Account, 
may  sell  such  shares  of  Common  Stock 
on  the  open  market  at  fair  market  value. 

(5)  The  shares  of  Common  Stock  held 
in  the  Separate  Account  are  voted  in 
accordance  with  the  procedures 
contained  in  Section  8.9  of  the  Plan  of 
Conversion. 

(g)  In  the  case  of  a  Principal  Plan,  U.S. 
Trust,  N.A.,  the  independent  fiduciary 
appointed  to  represent  the  Principal 
Plans, 

(1)  Votes  on  whether  to  approve  or 
not  to  approve  the  proposed 
demutualization; 

(2)  Elects  between  consideration  in 
the  form  of  Common  Stock,  Cash  or 
Policy  Credits  on  behalf  of  such  Plans; 

(3)  Determines  how  to  apply  the 
Common  Stock,  Cash  or  Policy  Credits 
received  for  the  benefit  of  the 
participants  and  beneficiaries  of  the 
Principal  Plans; 

(4)  Votes  on  shares  of  Common  Stock 
that  are  held  by  the  Principal  Plans  and 
disposes  of  such  stock  held  by  a  Plan 
exceeding  the  limitation  of  section 
407(a)(2)  of  the  Act  as  soon  as  it  is 
reasonably  practicable,  but  in  no  event 
later  than  six  months  after  the  Effective 
Date  of  the  Plan  of  Conversion; 

(5)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  Principal  Plans  prior  to  the 
Effective  Date  of  the  demutualization; 
and 

(6)  Takes  all  actions  that  are  necessary- 
and  appropriate  to  safeguard  the 
interests  of  the  Principal  Plans  and  their 
participants  and  beneficiaries. 

(h)  Each  Eligible  Policyholder  entitled 
to  receive  Common  Stock  is  allocated  at 
least  100  shares  and  additional 
consideration  is  allocated  to  Eligible 
Policyholders  based  on  actuarial 
formulas  that  take  into  account  each 
policy's  contribution  to  the  surplus  of 
Principal,  which  formulas  have  been 
reviewed  by  the  Commissioner. 

(i)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  demutualization 
on  the  same  basis  and  within  their  class 


groupings  as  other  Eligible 
Policyholders  that  are  not  Plan.s. 

(j)  No  Eligible  Policyholder  pays  an\ 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  the 
demutualization  consideration 

(k)  All  of  Principal's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Conversion 

(1)  The  terms  of  the  transactions  arf*  at 
least  as  favorable  to  the  Plans  as  an 
arms  length  transaction  with  an 
unrelated  partv 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "PMHC"  mpans 
Principal  Mutual  Holding  Company ,  its 
successor  in  interest.  Principal 
Financial  Group.  Inc.  and  anv  of  their 
affiliates  as  defined  in  paragraph  (b)  uf 
this  Section  III.  unless  noted,  or  unless 
the  context  requires  othenvise, 

(b)  An  "affiliate"  of  PMHC  includes— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  bv.  or  under 
common  control  with  PMHC  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual  ):  and 

(2)  Any  officer,  director  nr  partner  in 
such  person. 

(c)  The  "Effective  Date"  refers  to  the 
date  on  which  the  closing  of  the  initial 
public  offering  (the  IPO)  occurs,  which 
will  be  a  date  occurring  after  the 
approval  of  the  Plan  of  Conversion  bv 
voting  policyholders  and  the 
Commissioner,  provided  that  m  no 
event  will  the  Effective  Date  be  more 
than  12  months  after  the  date  on  which 
the  Commissioner  has  approved  or  has 
conditionally  approved  the  Plan  nf 
Conversion,  unless  such  period  us 
extended  by  the  Commissioner  The 
Plan  of  Conversion  will  be  deemed  to 
become  effective  at  12;01  a.m..  Central 
Time,  on  the  Effective  Date. 

(d)  The  term  "Record  Date"  means  the 
date  that  is  one  year  prior  to  the 
Adoption  Date. 

(e)  The  "Adoption  Date'  reierb  to  the 
date  that  PMHCs  Board  of  Directors 
adopted  the  Plan  of  Conversion  This 
date  was  March  31,  2001 

(f)  The  term   'Eligible  Policvholder  ' 
means  a  pgrson  who.  on  the  Rerord 
Date,  is  the  owner  of  one  or  more 
policies  and  who.  as  reflected  in 
PMHCs  or  Principal's  records,  has  a 
continuous  membership  interest  in 
PMHC  through  ownership  nf  one  or 
more  policies  from  the  Record  Date 
until  and  on  the  Effective  Date. 
Meml>ers  of  PMHC  who  were  issued 
policies  on  or  before  April  8.  19HU  and 


transferred  ownership  rights  of  such 
policies  on  or  before  April  8.  1980  are 
Eligible  Policyholders  so  long  as  such 
policies  remain  in  force  through  the 
Effective  Date 

(g)  The  term  'Policy  Credit"  means 
consideration  to  be  paid  in  the  form  of 
an  increase  in  cash  value,  account 
value,  dividend  accumulations,  face 
amount,  extended  term  period  or  benefit 
payment,  as  appropriate,  depending 
upon  the  pojicv  If  the  policy  is  owned 
by  a  qualified  plan  customer  (the 
Qualified  Plan  Customer)  [i.e.,  an  owner 
nf  a  group  annuity  contract  issued  by 
Principal,  which  contract  is  designed  to 
fund  benefits  under  a  retirement  plan 
which  is  qualified  under  section  401(a) 
and  section  403(a)  of  the  Code 
(including  a  plan  covering  employees 
described  in  section  401(c)  of  the  Code, 
provided  sui  h  plan  meets  the 
requirements  of  Rule  180  promulgated 
under  the  Securities  Exchange  Act  of 
1933,  as  amended)  or  which  is  a 
governmental  plan  described  in  section 
414(d)  of  the  Code,  excluding  (1)  group 
annuity  contracts  that  fund  only 
guaranteed  deferred  annuities  or 
annuities  m  the  course  of  pavments  and 
(2)  group  an.nuity  contracts  for  which 
Principal  does  not  perform  retirement 
plan  recordkeeping  services  and  whose 
t;r()up  annuity  contracts  do  not  provide 
for  investments  in  Principal's  pooled 
unregistered  separate  accounts),  the 
Policv  C.redit  may  take  the  form  of  a 
.Separate  Ac  c  ount  Policy  Credit  or  an 
.■\ccount  Value  Policy  Credit.  If  the 
policy  IS  owned  by  a  Non-Rule  180 
Qualified  Plan  ('ustomer.  the  Policv 
Credit  will  take  the  form  of  an  Account 
Value  Policy  Credit. 

For  a  more  complete  statement  of  the 
fads  and  representations  supporting  the 
Department  s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  3.  2001  at  66  FR  40736. 

Written  Comments 

The  Department  received  five  written 
comments  with  respect  to  the  proposed 
exemption  Four  comments  were 
submitted  by  Plan  policyholders  of 
Principal  while  the  fifth  comment  was 
submitted  by  PMHC  Of  the 
policyholder  comments  received,  three 
expressed  opposition  to  the  exemption 
for  various  reasons  and  were  forwarded 
to  PMHC  for  response.  The  fourth 
policyholder  comment  raised  issues  that 
were  not  relevant  to  PMHCs 
demutualization  so  it  was  not  forwarded 
to  PMHC  for  response. 

PMHCs  comment  letter  expressed 
concerns  in  a  number  of  areas.  PMHC 
also  requested  that  the  Department 
make  certain  changes  to  the  proposed 
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exemption  and  the  Summarv  of  Facts 
and  Representations 

Following  is  a  discussion  of  the 
comments  received. 

Plan  Policyholder  Comments 

The  first  commenter  states  that  he  is 
opposed  to  PMHC's  demutualization 
because  he  believes  money  invested  in 
a  Plan  should  be  taken  after  the 
participant  reaches  retirement  age  and 
anv  dividends  received  thereunder 
should  be  reinvested  in  the  Plan. 
Othenvise.  the  commenter  e.xplains  that 
he  would  look  for  a  different  type  of 
companv  in  order  to  purchase  stock. 

The  second  commenter  indicates  that 
he  is  opposed  to  the  demutuaJization 
because  it  will  expose  the  insurer  to  the 
"abuse  of  stock  options."  The 
commenter  also  notes  that  there  are 
"millions  of  pensions  (i  e  ,  plans) 
reiving  on  Principal"  which  will  be 
adversely  affected  by  such  abuse 

The  third  commenter  states  that  he  is 
general Iv  opposed  to  the 
demutualization  process  because  he 
believes  it  will  allow  an  insurer  to  "play 
the  mergers  and  acquisitions  game"  to 
the  detriment  of  policvholders  but  to  fht- 
benefit  of  the  insurer's  officers  and 
directors.  The  commenter  also  explains 
that  he  cannot  help  but  think  that  the 
prohibited  transaction  provisions  of  the 
Act  from  which  PMHC  has  requested 
exemptive  relief  will  protect  the 
American  public  from  the  activities  of 
such  officers  and  directors. 

PMHC  states  that  it  has  reviewed  the 
aforementioned  comments  and  has 
concluded  that  the  issues  raised  therein 
are  not  germane  to  the  requested 
exemption  but  merely  reflect  the 
commenters'  opposition  to  the 
demutualization  transaction.  Therefore. 
PMHC  has  declined  to  respond 
specifically  to  each  of  the  comment 
letters.  In  PMHC's  view,  the  comment 
letters  do  not  request  additional 
information  but  instead  evpress  the 
opinions  of  the  comment*rs.  However, 
PMHC  observes  that  the  commenters 
had  a  sufficient  opportunitv  to  express 
their  opposition  to  the  demutualization 
at  the  public  hearing  held  on  luiv  25. 
2001.  On  luly  24,  2001.  PMHC  explains 
that  approximatelv  92  percent  of  the 
Principal  policyholders  who  voted 
voted  to  approve  the  Plan  of 
Conversion 

PMHCs  Comment 

In  its  comment  letter.  PMHC  has 
attempted  to  clarify  the  proposed 
exemption  and  the  Summarv  of  Facts 
and  Representations  in  the  following 
areas  of  specific  concern 

1.  Supenntendent  s  Findings.  In 
pertinent  part.  Section  11(b)  of  the 


proposed  exemption  states  that  the 
Superintendent  may  object  to  the  Plan 
of  Conversion  if  he  or  she  finds  that 
such  Plan  of  Conversion  is  "not  fair  or 
equitable  to  all  Eligible  Policyholders.  ' 
For  purposes  of  clarification,  PMHC 
states  that  the  last  sentence  of  this 
paragraph  should  end  with  the  phrase 
"not  fair  or  equitable  to  New  York 
policvholders."  Accordinglv,  the 
Department  has  made  the  requested 
change  in  the  final  exemption. 

2.  Allocation  of  Policy  Credits  by 
Principal.  Section  II(f](2)  of  the 
proposed  exemption  states  that 
Principal  will  allocate  Policy  Credit 
compensation  received  on  a  pro  rata 
basis,  among  the  participants  of  the  Plan 
that  IS  invested  in  the  Separate  Account, 
in  accordance  with  their  account 
balances,  unless  the  policyholder 
directs  otherwise  and  that  neither 
PMHC  nor  its  affiliates  will  provide 
investment  advice  or  recommendations 
to  the  policvholder  on  which  option  to 
choose  or  with  respect  to  the  default 
consideration,  in  the  event  no  choice  is 
made  PMHC  states  that  this  paragraph 
should  begin  with  the  words  "Where 
applicable  '  to  reflect  the  fact  that 
Principal  only  allocates  with  respect  to 
those  defined  contribution  plan 
customers  for  whom  Principal  is  the 
recordkeeper 

In  responst'  to  this  (.omment.  the 
Department  has  made  the  requested 
change  in  the  final  exemption. 

3.  Sale  of  Common  Stock  Held  by  the 
Separate  Account  Section  11(0(4)  of  the 
proposed  exemptif)n  states  that  upon 
receiving  a  notice  of  withdrawal  from  a 
Plan  policvholder.  NTC,  the  custodian 
for  shares  of  Common  Stock  that  are 
held  in  the  Separatf^  Account  will  sell 
such  shares  on  the  open  market  at  fair 
market  value.  PMHC  explains  that  the 
word  "sells"  should  be  replaced  with 
the  words  "may  sell"  because  there  will 
be  a  small  percentage  of  liquid  assets 
held  in  the  Separate  Account  in 
addition  to  the  Commf)n  Stock.  If  a 
withdrawal  recjuest  can  be 
accommodated  by  using  the  liquid 
assets,  PMHC  further  explains  that  a 
sale  mav  nf)t  be  necessarv  In  all  cases, 
PMHC  notes  that  distributions  will  be 
based  on  the  fair  market  value  of  the 
Common  Stock,  and  no  sales  or 
purchases  will  be  made  to  or  from 
P.MHC. 

In  response  to  this  comment,  the 
Department  has  made  the  requested 
change  in  the  final  exemption. 

4.  Separate  Account  Voting  Process. 
Section  11(f)(5)  of  the  proposed 
exemption  describes,  in  part,  the  voting 
to  be  utilized  for  the  Separate  .Account. 
PMHC  states  that  the  mechanics  of  the 
voting  process  would  be  clearer  if 


section  11(f)(5)  were  revised  to  read  as 
follows; 

(5)  The  shares  of  Common  Stock  held 
in  the  Separate  Account  are  voted  in 
accordance  with  the  procedures 
contained  in  Section  8.9  of  the  Plan  of 
Conversion. 

The  Department  does  not  object  to 
PMHC's  revisions  to  this  comment  and 
has  made  the  requested  modification. 
The  Department,  however,  notes  that 
Section  8.9  of  the  Plan  of  Conversion, 
emphasizes  the  roles  to  be  undertaken 
bv  Principal,  its  agent  or  Northern  Trust 
Investments,  Inc.  (NTI),  the  independent 
trustee  for  the  Separate  Account  in 
voting  shares  of  Common  Stock  that  are 
held  in  the  Separate  Account. 
Specifically.  Section  8.9  of  the  Plan  of 
Reorganization  currently  requires  that 
Principal  or  its  agent  obtain  specific 
instruction  from  a  Qualified  Plan 
Customer  as  to  how  such  Qualified  Plan 
Customer  wishes  to  vote  shares  of 
Common  Stock  representing  such 
Qualified  Plan  Customer's  interest  in 
the  Separate  Account.  If  specific 
instruction  is  not  given  to  Principal  or 
its  agent  by  the  Qualified  Plan 
Customer.  Principal  (or.  if  applicable,  its 
agent)  will  vote  on  routine  matters  (e.g.. 
the  appointment  of  accountants),  shares 
of  Common  Stock  held  in  the  Separate 
Account  representing  the  interest  of  the 
Qualified  Plan  Customer,  in  the  same 
ratio  as  those  shares  of  Common  Stock 
that  are  held  in  the  Separate  Account  for 
which  instructions  have  been  given  by 
Qualified  Plan  Customers. 

In  the  event  of  a  shareholder  vote  on 
a  non-routine  matter  (e.g.,  proxies), 
Section  8.9  of  the  Plan  of  Conversion 
provides  that  shares  of  Common  Stock 
held  in  the  Separate  Account  will  be 
voted  in  accordance  with  instructions 
provided  by  NTI,  In  this  regard.  NTI 
will  instruct  Principal  or  its  agent  that 
shares  of  Common  Stock  should  be 
voted  in  a  way  that,  in  NTI's  judgment, 
is  in  the  best  interest  of  the  participants 
and  beneficiaries  of  the  Plans  of 
Qualified  Plan  Customers  in  whose 
interest  such  Common  Stock  is  held.  In 
performing  its  fiduciary  duties,  as 
independent  trustee  of  the  Separate 
Account.  NTI  will  act  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  Plans  that  have 
invested  directly  or  indirectly  in  the 
Separate  Account  in  accordance  with 
section  404  of  the  Act  and  the 
provisions  of  Part  4  of  Title  I  of  the  Act, 
and  pursuant  to  an  investment  policy 
that  seeks  to  maximize  the  long-term 
investment  returns  of  the  Separate 
Account. 

5.  Common  Stock  Allocation.  Section 
11(h)  of  the  proposed  exemption  states 
that  each  Eligible  Policyholder  entitled 
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to  receive  Common  Stock  will  be 
allocated  at  least  100  shares  and  that 
additional  consideration  will  be 
allocated  to  such  Eligible  Policvholders 
who  own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 
to  the  surplus  of  Principal.  In  the  first 
sentence  of  Section  11(h).  PMHC 
requests  that  the  phrases,  'who  own 
participating  policies"  and  the  word, 
"participating"  in  the  next  line  be 
deleted.  The  Department  has  made  the 
suggested  revisions  in  the  grant  notice 

6.  Eligible  Policyholder  Definition 
Section  Ill(f)  of  the  proposed  exemption 
defines  the  term  "Eligible 
Policyholder."  The  last  sentence  of 
Section  Ill(f)  states  that  "Members  of 
PMHC  who  were  issued  policies  before 
April  8,  1980  and  transferred  ownership 
rights  of  such  policies  on  or  before  April 
8,  1980  are  Eligible  Policyholders  so 
long  as  such  policies  remain  in  force  on 
the  Record  Date."  For  purposes  of 
clarification.  PMHC  suggests  that  this 
sentence  be  revised  to  read  as  follows: 

"Members  of  PMHC  who  were  issued 
policies  on  or  before  April  8.  1980  and 
transferred  ownership  rights  of  such 
policies  on  or  before  April  8,  1980  are 
Eligible  Policyholders  so  long  as  such 
policies  remain  in  force  through  the 
Effective  Date" 

In  response  to  this  comment,  the 
Department  has  made  the  requested 
change  in  the  final  exemption, 

7.  PMHC's  Restructuring  Process. 
Representation  6  of  the  Summary  of 
Facts  and  Representations  describes 
PMHC's  restructuring  process.  To  reflect 
the  steps  that  are  entailed  in  its 
demutualization,  PMHC  suggests  that 
the  second,  third  and  fourth  sentences 
of  Representation  6  be  replaced  with  the 
following  text: 

Currently.  PMHC  owns  Principal  Financial 
Ciroup,  Inc  .  an  Iowa  business  corporation 
(PFG  Iowa),  which  owns  all  of  the  stock  of 
Principal  Financial  Services.  Inc..  an  Iowa 
business  corporation,  which,  in  turn,  owns 
all  of  Ihe  stock  of  Principal.  PMHC  also 
currently  owns  Principal  Finant:ial  Crouji. 
Inc.  (PFC).  a  Delaware  corporation,  whith 
owns  all  of  the  stock  of  Principal  Iovv,j 
Newco.  ln( .  (PIN),  an  Iowa  business 
I  orporation.  PP"G  is  a  holding  company  the 
shares  of  which  will  be  distributed  to  Eligible 
Policvholders  and  listed  on  the  New  York 
Stock  Exchange.  .After  PMHC"  is  (  on\  erted 
into  a  stock  i:ompanv.  it  will  be  merged  with 
and  into  PIN.  PFG  Iowa  will  then  merge  with 
and  into  PIN  Principal  Kinanciai  Ser\ite>-. 
Inc..  will  then  merge  with  and  into  PIN  and 
PIN  will  change  its  name  to  Principal 
Financ:ial  .Services.  Inc. 

The  Department  notes  the 
aforementioned  revisions  to 
Representation  6. 


8.  Sale  of  Common  Stork/Votmi: 
Process  Representation  13  of  the 
Summary  of  Facts  and  Representations 
restates  the  provisions  of  .Sections 
11(f)(4)  and  [5)  of  the  proposed 
exemption  As  noted  above,  these 
conditions  reiatf  to  the  sale  of  Common 
Stock  in  the  Separate  Account  by  NTC, 
the  custodian,  and  the  \  ntini: 
procedures  that  are  (  urrenlly 
established  for  the  Separate  Account.  In 
referring  to  its  two  previous  comments, 
PMHC  states  that  a  request  for  a 
withdrawal  from  the  Separate  Acxount 
may  not  require  a  sale  of  Common  Stock 
if  the  withdrawal  can  be  accommodated 
using  available  liquid  assets  held  h\  the 
Separate  Account.  Also.  PMHC'  points 
out  that  the  fifth  paragraph  in 
Representation  13,  attrihutt".  some 
mechanical  tasks  regarding  the  votint;  of 
shares  of  Common  Stock  to  NTl. 
whereas  such  tasks  should  be  attributed 
to  Principal  or  its  agent  under  Section 
8  9  of  the  Plan  of  C^onvprsion.  as 
explained  above  PMHC-  asserts  that 
Principal  or  its  agent  will  cause  the 
undirected  shares  to  be  voted  under  the 
"mirror  voting"  procedure  and  it  states 
that  such  action  will  not  involve  ,in\ 
discretionarv  act  on  the  pari  of 
Principal 

In  response  to  this  comment,  the 
Department  notes  these  rlanfii  ations 
made  by  PMHC 

For  further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  dixemptinn 
Application  No.  D-10940)  the 
Department  is  maintaining  in  this  case. 
The  complete  applicaticjn  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  PuHIk 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  Room 
N-1513.  I'.S,  Department  of  Labor   200 
Constitution  Avenue,  N\V  ,  Washington, 
DC  20210 

Accordinglv.  after  giving  full 
consideration  to  the  entire  record. 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption  sub)ect  to  the  modifications 
and  clarifications  described  above 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ian  D.  Broadv  of  the  Department 
telephone  (202)  219-8881.  (This  i.s  nut 
a  toll-free  number.) 


Miller  International,  Inc    Profit  Shanni; 
Plan  (the  Plan),  Located  in  Denver. 
C^olorado 

(Prohibited  Transaction  Exemption  2001-37; 
Exemption  Application  No.  D-109801 

Exemption 

The  restrictions  of  sections  406(a). 
406fb)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
a  certain  three-acre  parcel  of  vacant  land 
(the  Property)  by  the  Plan  to  Miller 
International.  Inc.,  the  sponsor  of  the 
Plan  and  a  party  in  interest  with  respect 
to  the  Plan:  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  sale  is  a  one-time  cash 
transaction: 

(b)  The  Plan  receives  the  current  fair 
market  value  for  the  Property,  as 
established  by  an  independent  qualified 
appraiser  at  the  time  of  the  sale;  and 

(c)  The  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
rvemption,  refer  to  the  notice  of 
yt'  i[t( ised  exemption  published  on  July 
:<()   2001  ,it  ()•>  ]'H   ','-t371. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Kkalenna  ,\   I  /.Ivan  ul  liic  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 

immher  ) 

(General  Information 

The  ,itti  ritii  n  of  interested  persons  is 
direc  teil  tn  the  following: 

( 1 )  The  f,irl  that  a  transaction  is  the 
subject  if  all  exemption  under  section 
408(a)  of  till  ,\(  1  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiducian  or  other  party  in  interest  or 
disqurtiifieii  person  from  certain  other 
prn\isi(i!iv  t(i  which  the  exemptions 
iie'.  nnt  a[i(.i\  ,ind  the  general  fiduciary 
ri"-[)   riMt  ;;itv  provisions  of  section  404 

if  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
pniiietit  f,i-hion  in  accordance  with 
MM  ti.ii  404ia)(l)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
40V,i    if  the  Code  that  the  plan  must 

i  1  i.iti   ft  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutor\'  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
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fact  that  a  transaction  is  subject  to  an 
administrative  or  statutor\'  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  24th  day  of 
September,  2001  i 

Ivan  Strasfield, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U  S  Department  of  Labor 

(FR  Doc  01-24150  Filed  9-2&-01   8.45  am) 

BHJJNG  COOE  4510-29-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Submission  for  OIMB  Review: 
Comment  Request  { 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  I 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  as  required  by  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L   104-13,44  L' S  C. 
Chapter  35).  Copies  of  this  iCR,  with 
applicable  supporting  documentation. 
may  be  obtained  by  calling  Susan  G 
Daisey,  Acting  Director.  Office  of  Grant 
Management,  the  National  Endowment 
for  the  Humanities  (202-606-8494)  or 
may  be  requested  by  email  to 
sdaisey@neh.gov  Comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs.  Attn:  0MB  Desk 
Officer  for  the  National  Endowment  for 
the  Humanities,  Office  of  Management 
and  Budget.  Room  10235.  Washington. 
DC  20503  (202-395-7316).  within  JO 
days  from  the  date  of  this  publication  in 
the  Federal  Register 
SUPPLEMENTAflY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB)  is 
particularly  interested  in  comments 
which:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  (if 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  nf 
the  methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  nf  the  information  to  be 
collected:  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

.-\^pncv  National  Endowment  for  the 
Humanities. 

Tith  nf  Proposal:  Generic  Clearance 
■■Xuthontv  to  [>velnp  Evaluation 
Instruments  for  the  National 
Endowment  for  the  Humanities. 

OMB  \'umber-  N/A. 

Affpf  tfd  Public  N'EH  grantees. 

Total  fipspondenfs:  1 .224  per  year. 

Frt'quenrv  of  Collection:  On  occasion. 

.Average  Time  per  Response:  30 
minutes 

Estimated  Total  Burden  Hours:  612 
hours  per  year 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services  I:  0 

Descnption  The  NEH  is  seeking  a 
general  clearance  authority  to  develop 
evaluation  instruments  for  its  grant 
programs  These  evaluation  instruments 
will  be  used  to  collect  information  from 
NTH  grantees  from  one  to  three  years 
after  the  grantee  has  submitted  the  final 
performance  report. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  G  Daisey,  Acting  Director.  Office 
of  Grant  Management.  National 
Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue.  NW..  Room  311. 
Washington.  DC  20506.  or  by  email  to: 
sdaisev@neh  gov  Telephone:  202-606- 
8494 

)ohn  W.  Roberts. 

Deputy  Chairman. 

:FR  Dm    01 -24228  Filed  9-26-01:  8:45  am] 
BU.UNG  COOE  7S36-01-M 


NORTHEAST  DAIRY  COH/IPACT 
COIMIMISSiON 

Notice  of  IMeeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  special  meeting. 


SUMMARY:  The  Compact  Commission 

will  hold  a  special  meeting  to  consider 
matters  relating  to  expiration  of 
Congressional  ctmsent  to  the  Northeast 
Dairy  Compact.  This  meeting  will  be 
held  in  C'nncord.  New  Hampshire. 
DATES:  The  meeting  will  begin  at  10:30 
am  on  Friday.  September  28,  2001. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Legislative  Office  Building,  33  North 
State  Street,  Room  301-303,  Concord. 

NH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Smith,  Executive  Director. 
Northeast  Dairy  Compact  Commission, 
64  Main  Street,  Room  21,  Montpelier, 
VT  05602.  Telephone  (802)  229-1941. 

Authority:  7  U  S.C  7256. 

Dated:  September  20.  2001. 
Daniel  Smith, 

Executive  Director 

[FR  Doc.  01-24154  Filed  9-26-01:  8:45  am] 
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NUCLEAR  REGUU^TORY 
COIMMISSION 

[Docket  No.  50-458] 

Entergy  Operations,  Inc.  River  Bend 
Station,  Unit  1 ;  Exemption 

1.0    Background 

Entergy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF— 47  which  authorizes 
operation  of  the  River  Bend  Station, 
Unit  1  (RBS).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  located  in  West  Felciana  Parish 
in  Louisiana. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50.  appendix 
G  requires  that  pressure-temperature  (P- 
T  or  P/T)  limits  be  established  for 
reactor  pressure  vessels  (RPVs)  during 
normal  operating  and  hydrostatic  or 
leak  rate  testing  conditions.  Specifically, 
10  CFR  part  50,  appendix  G.  section 
IV.2.a  states  that"*   *   *[t]he 
appropriate  requirements  on  both  the 
pressure-temperature  limits  and  the 
minimum  permissible  temperature  must 
be  met  for  all  conditions."  Pursuant  to 
10  CFR  part  50.  appendix  G.  section 
IV. 2. b,  the  requirements  for  these  limits 
are  the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code),  section  XI, 
appendix  G  Limits. 

To  address  provisions  of  amendments 
to  Technical  Specification  (TS)  3.4.11. 
"RCS  [Reactor  Coolant  System]  Pressure 
and  Temperature  (P/T)  Limits,"  and  the 
RCS  P/T  limits  in  TS  Figure  3.4-1 1, 
"Minimum  Temperature  Required  Vs. 
RCS  Pressure,"  in  the  submittal  dated 
January  24,  2001,  as  supplemented  by 
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letters  dated  July  2.  and  August  6  and 
20,  2001,  the  Ucensee  requested  that  the 
staff  exempt  RBS  from  appHcation  of 
specific  requirements  of  10  CFR  part  50. 
Section  50.60(a)  and  appendix  G.  and 
substitute  use  of  ASME  Code  Case  N- 
640.  Code  Case  N-640  permits  the  use 
of  an  alternate  reference  fracture 
toughness  (K^  fracture  toughness  curve 
instead  of  Ku  fracture  toughness  curve) 
for  reactor  vessel  materials  in 
determining  the  P-T  limits.  Since  the 
Kk  fracture  toughness  curve  shown  in 
ASME  Code  Section  XI,  appendix  A, 
Figure  A-2200-1  provides  greater 
allowable  fractiu-e  toughness  than  the 
corresponding  Ku  fracture  toughness 
curve  of  ASME  Code  Section  XI, 
appendix  G,  Figure  G-2210-1,  using  the 
Ku  fracture  toughness,  as  permitted  by 
Code  Case  N-640,  in  establishing  the  F- 
T  limits  would  be  less  conservative  than 
the  methodology  currently  endorsed  by 
10  CFR  part  50,  appendix  G. 
Considering  this,  an  exemption  to  apply 
the  Code  Case  would  be  required  bv  10 
CFR  50.60. 

The  licensee  has  proposed  to  revise 
the  P-T  hmits  for  RBS  using  the  Kr 
fracture  toughness  curve,  in  lieu  of  the 
Kia  fracture  toughness  curve,  as  the 
lower  bound  for  fracture  toughness. 

Use  of  the  Kic  curve  in  determining 
the  lower  bound  fracture  toughness  in 
the  development  of  P-T  operating  limits 
curve  is  more  technically  correct  than 
the  Kia  curve  since  the  rate  of  loading 
during  a  heatup  or  cooldown  is  slow 
and  is  more  representative  of  a  static 
condition  than  a  dynamic  condition. 
The  Kk  curve  appropriately  implements 
the  use  of  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  a  reactor  vessel.  The  staff  has 
required  use  of  the  initial  conservatism 
of  the  Kia  curve  since  1974  when  the 
curve  was  codified.  This  initial 
conservatism  was  necessary  due  to  the 
limited  knowledge  of  RPV  materials. 
Since  1974.  additional  knowledge  has 
been  gained  about  RPV  materials,  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Ki^ 
curve  is  well  beyond  the  margin  of 
safety  required  to  protect  the  public 
health  and  safety  from  potential  RPV 
failure. 

In  summary,  the  ASME  Code  Section 
XI,  appendix  G,  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  about  these 
topics  has  been  greatly  expanded.  The 
NRC  staff  concludes  that  this  increased 
knowledge  permits  relaxation  of  the 
ASME  Code  Section  XI.  appendix  G 


requirements  by  applying  the  Ku 
fracture  toughness,  as  permitted  by 
Code  Case  N-640,  while  maintaining 
pursuant  to  10  CFR  50.12(a)(2)(ii).  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  tn  ensurr  an 
acceptable  margin  of  safety. 

3.0     Discussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security;  and  (2)  when  special 
circumstances  are  present  The  staff 
accepts  the  licensee's  determination  that 
an  exemption  would  be  required  to 
approve  the  use  of  Code  Case  N-640 

The  staff  examined  the  licensee  s 
rationale  to  support  the  exemption 
request  and  concluded  that  the  use  of 
the  Code  Case  would  meet  the 
underlying  purpose  of  10  CFR  part  50 
Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
10  CFR  part  50,  appendix  G;  appendix 
G  of  the  Code;  and  Regulafor\'  Guide 
1.99,  Revision  2,  the  staff  concluded 
that  application  of  Code  Case  N-640  as 
described  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  is  also  consistent  with  the 
determination  that  the  staff  has  reached 
for  other  licensees  under  similar 
conditions  based  on  the  same 
considerations. 

The  safety  evaluation  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Librarv'  component 
on  the  NRC  website,  http://v^^^^^■  nn  pov 
(the  Electronic  Reading  Room) 

Therefore,  the  staff  concludes  that 
requesting  exemption  under  the  special 
circumstances  of  10  CFR  50  12(a)(2)(ii! 
is  appropriate  and  that  the  methodologv 
of  Code  Case  N— 640  may  be  used  tn 
revise  the  P-T  limits  for  RBS.  subject  to 
the  limitation  of  16  EFPYs 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  b\ 
law.  will  not  endanger  life  or  properlv 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest.  Also, 
special  circumstances  are  present. 
Therefore,  the  Commission  hereby 


grants  Entergv  Operations  Inc..  an 
exemption  from  the  rt»quirements  of  10 
CFR  part  5(1  Section  50.60(a)  and  10 
(  :FR  pari  "ifi.  appendix  G.  for  River  Bend 
■Station.  I  nit  1 

Pursuant  to  Id  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  48069, 
published  on  September  17,  2001). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  Septemt)er.  2001 

For  the  Nuclear  Regulator^'  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  01-24175  Filed  9-26-01,  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-331) 

Nuclear  Management  Company.  LLC; 
Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Ri'guUtory 
Commission  (Commi-isum    has  issued 
.Amendment  No  to  Facilit\  Operating 
License  No  DPR-4M  issued  to  Nuclear 
Management  (.ornpanv.  LLC  (the 
luenseei.  which  revised  the  license  for 
operation  of  the  Duane  Arnold  Energy  . 
Center  located  in  Lirm  County,  Iowa. 
The  amendment  is  effective  as  of  the 
date  of  issuance 

The  amendment  modified  the  license 
to  allow  refueling  actnities.  in 
accordance  with  a  revised  thermal- 
hvdraulic  analysis  based  upon  use  of 
advanced  core  designs  employing 
advanced  fuel   increased  fuel  bumup. 
increased  (  \(  le  length,  and  increased 
reload  batch  size.  The  revised  analysis 
also  corrects  several  input  parameter 
discrepancies  in  the  existing  analysis. 

The  application  for  the  amendment 
compiles  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission  s  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission  s  rules  and  regulations  in 
10  CFR  Chapter  1.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
.Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  7.  2001  Ibb  FK  1  -irn,^     No 
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request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (66  FR 
38442). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  17.  2000. 
and  supplemented  February  16.  and 
April  9,  2001,  (2)  Amendment  No  242 
to  License  No.  DPR-49,  (3)  the 
Commission's  related  Safety  Evaluation. 
and  (4)  the  Commission's 
Environmental  Assessment  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  PubUc  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc  gov/\'EC/ ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Docimient  Room  Reference  staff  at  1- 
800-397-4209.  301-415^737  or  by 
email  to  pdi^nrc.gov 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  September  2001 

For  the  Nuclear  Regulatory  Commission. 

Brenda  L.  Mozafari, 

Project  Manager.  Section  1 .  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Suciear  Reactor 
Regulation 

(FR  Doc  01-24173  Filed  9-26-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-331]  I 

Nuetoar  Management  Comisany,  LLC; 
Notice  of  Conaideration  of  lasuance  of 
Amendment  to  Facility  Operating 
Ucenae  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Conmiission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No  DPR- 
49,  held  by  Nuclear  Management 
Company.  LLC  (the  licensee),  for 


operation  r)f  the  Duane  Arnold  Energy 
Center  (the  facility)  located  in  Linn 
County.  Iowa. 

By  (pttfT  datpci  November  16,  2000,  as 
supplemented  April  16  (2  letters),  April 
17.  May  8  (2  letters).  May  10.  May  11 
(2  letters).  May  22,  May  29.  June  5,  June 
11,  June  18,  {une  21.  (une  28.  July  11, 
[uly  19.  lulv  25.  August  1  (2  letters). 
August  10,  August  16.  and  August  21, 
2001.  the  licensee  proposed  an 
amendment  to  change  the  operating 
license  Specifically,  the  proposed 
amendment  would  allow  an  increase  of 
the  operating  power  level  authorized  by 
Section  2  C  (1)  of  the  operating  Ucense 
from  1658  megawatts  thermal  (MWt)  to 
1912  MWt  at  the  facility.  The  request 
includes  supporting  technical 
specification  (TS)  changes  and  a 
revision  of  license  condition,  2.C.(2)(a) 
to  Operating  License  No.  DPR-49, 
which  are  necessary  to  implement  this 
increase  in  licensed  power  level.  The 
change  represents  an  increase  of  15.3 
percent  above  the  current  rated  thermal 
power  and  is  considered  an  extended 
power  uprate.  The  proposed  changes 
include; 

Operating  Ucense  DPR-49,  Section 
2.C.I1I:  Revise  the  Maximum  Power 
Level  to  be  1912  MWt. 

Operating  License  DPR-49,  Section 
2  C  I2llal:  Modify  existing  license 
condition  2.C.(2)(a)  to  allow  existing 
Surveillance  Requirements  (SRs)  whose 
acceptance  criteria  is  affected  by  this 
increase  in  authorized  power  level,  to  be 
considered  to  be  performed  per  TS  SR 
.3  0  1.  upon  implementation  of  the 
litense  amendment  approving  this 
application,  until  their  next  scheduled 
performance,  in  accordance  with  TS  SR 
3.0.2 

Section  1  1.  Definitions:  Revise  the 
definition  of  Rated  Thermal  Power  to  be 
the  extended  power  uprate  maximum 
licensed  power  level  of  1912  MWt. 

SL  2  1  1  1  Revise  the  safety  limit  (SL) 
for  fuel  cladding  integrity  at  low  core 
flow  and  reactor  pressure  from  the 
current  25  percent  rated  thermal  power 
(RTF)  to  21  7  percent  RTP  (25  percent 
x  1658/1912) 

LCO  3  2  1  Applicability.  Required 
Action  B  1,  and  SR  3.2.1.1:  Revise  the 
percentage  of  RTP  value  related  to 
thermal  limits  monitoring  from  25 
percent  RTP  to  21.7  percent  RTP. 

LCO  3  2  2  Applicability.  Required 
Action  B  1.  and  SR  3.2.2.1:  Revise  the 
perf:entage  of  RTP  value  related  to 
thermal  limits  monitoring  from  25 
percent  RTP  to  21  7  percent  RTP. 

LCO  3  3  1  1   SR  3  3  1  1.2:  Revise  the 
percentage  of  RTP  value  related  to 
deferral  of  the  SR  until  12  hours  after 
reaching  25  percent  RTP  during  plant 
startup,  from  25  percent  RTP  value  to 


21.7  percent.  The  RTP  value  being 
changed  is  contained  in  the  SR  and  the 
associated  NOTE. 

LCO  3.3. 1.1:  Required  Action  E.l,  SR 
3.3.1.1.16,  and  Table  3.3.1.1-1 
Functions  8  and  9:  Revise  the 
percentage  of  RTP  value  corresponding 
to  the  power  level  where  the  direct 
reactor  protection  system  (RPS)  trips, 
i.e.,  scram,  on  turbine  stop  valve  (TSV) 
or  turbine  control  valve  (TCV)  fast 
closure  are  automatically  bypassed  from 
30  percent  RTP  to  26  percent  RTP. 

LCO  3.3.4.1:  Applicability,  Required 
Action  C.2,  and  SR  3.3.4.1.4:  Revise  the 
percentage  of  RTP  value  corresponding 
to  the  power  level  where  the  end-of- 
cycle  recirculation  pump  trip  on  TSV  or 
TCV  fast  closure  is  automatically 
bypassed  from  30  percent  RTP  to  26 
percent  RTT. 

LCO  3.3.M;  Table  3.3.1.1-1  Function 
2b:  Description  of  Change:  Replace  the 
current  allowable  values  (AVs)  for  the 
two-loop  operation  average  power  range 
monitor  (APRM)  flow-biased,  high  RPS 
trip  with  the  equation  for  the  AV  to 
implement  the  maximum  extended  load 
line  limit  analysis  (MELLLA).  A  new 
footnote  (c)  is  being  added  to  define  the 
term  "W"  used  in  the  AV  equation. 

LCO  3.3.M.  Table  3.3.1.1-1  Footnote 
fb):  Replace  the  current  AVs  for  the 
single-loop  operation  APRM  flow 
biased-high  RPS  trip  with  the  equation 
for  the  AV  to  implement  the  MELLLA. 
The  new  footnote  (c)  identified  above  is 
used  to  define  the  term  "W"  used  in  the 
AV  equation. 

LCO  3.4.1:  SR  3.4.1.1  a  fi- fe.- Revise  the 
percentage  of  RTP  value  corresponding 
to  the  power  level  where  a  recirculation 
pump  speed  mismatch  surveillance  is 
performed  from  80  percent  RTP  to  69.4 
percent  RTP. 

LCO  3.4.2:  SR  3.4.2.1:  Revise  the 
percentage  of  RTP  value  contained  in 
NOTE  2  corresponding  to  the  power 
level  where  the  evaluation  of  jet  pump 
performance  can  be  deferred  for  up  to 
24  hours  from  25  percent  RTP  to  21.7 
percent  RTP. 

LCO  3.6.3.1:  SR  3.6.3.1.1:  Revise  the 
volume  requirement  for  nitrogen  storage 
for  the  containment  atmospheric 
dilution  (CAD)  system  from  50.000  scf 
to  67,000  scf. 

LCO  3.6.3.1:  SR  3.6.3.1.2:  Add  a 
comma  to  clearly  delineate  the 
requirement  for  performing  the  SR  for 
both  manual  and  power-operated  valves 
in  the  CAD  system. 

LCO  3.7.7:  Applicability  and  Required 
Action  B.l:  Revise  the  percentage  of 
rated  thermal  power  value  where  the 
main  tiirbine  bypass  valve  system  is 
required  to  be  OPERABLE  from  25 
percent  RTP  to  21.7  percent  RTP. 
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Section  5.5.12.  Primary  Containment 
Leakage  Testing  Program:  Revise  the 
peak  calculate  containment  pressure  (Pa) 
from  43  psig  to  45.7  psig. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  29.  2001.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  '  in  10 
CFR  part  2. 

Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commissions  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Marv'land  2085.5-2738. 
and  accessible  electronically  through 
the  ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  [http:/ 
/wTvw.nrt'.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above 

Not  later  than  15  days  prior  In  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  c:onsist  of  a  specifii  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitiont^r 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fads  or  pxporl 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  c(mtention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  vvhi(  h  the 
petitioner  is  aware  and  on  whii  h  the 
petitioner  intends  to  rely  to  pstablish 
those  facts  or  expert  opinion   Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  thr 
amendment  under  consideration  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  part\ 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  SeK:retar>'  of  the  Commission,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-4)001,  Attention 
Rulemakings  and  Adjudu  ations  .Staff,  or 
may  be  delivered  to  the  Commission  s 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland  2085.5- 
2738.  by  the  above  date.  A  (.opv  of  the 
petition  should  also  be  sent  to  the  Office 
of  the  General  Counsel.  US  Nuclear 
Regulator}'  Commission,  Washington, 
DC  20555-0001.  and  to  Al  Giitterman. 
Morgan,  Lewis.  &  Bockius  LLP,  1800  M 
Street.  NW..  Washington.  DC  2()0:<b- 
5869,  attorney  for  the  licensee 


Nonlimelv  filings  of  petitions  for 
leave  to  interv  ene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission  the  presiding  officer  or  the 
presiding  .Momic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2  714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commissions  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16.  2000. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Mar>  land  20855-2738.  and 
accessible  electronically  through  the 
ADAMS  PubUc  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September  2001 

For  the  Nuclear  Regulatory  Cx)mmission. 
Bn>nda  L.  Mozafari. 
Pnijert  Manager,  Section  1.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  ofSuclear  Reactor 
Regulation. 

IFR  Dor  01-24174  Filed  9-2&-01;  8:4.S  ami 
BIUJNCCOOE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-305   License  No  DPR  43] 

In  the  Matter  of  Wisconsin  Public 
Service  Corporation,  et  al  (Kewaunee 
Nuclear  Power  Plant):  Order  Approving 
Transfer  of  License  and  Conforming 
Amendment 

I 

Wisconsin  Public  Service  Corporation 
(WPSC).  Madison  Gas  &  Electric 
Company  (MG&E),  and  Wisconsin 
Power  &  Light  Company  (WP&L)  are  the 
licensed  owners  and  Nuclear 
Management  Company.  LLC  (NMC).  is 
the  exclusive  licensed  operator  of  the 
kevvaunee  Nuclear  Power  Plant  (KNPP), 
and  in  regard  thereto,  hold  Facilitv 
Operating  License  No.  DPR-43.  KNPP 
(the  fai  ilitv)  is  located  in  Kewaunee 
Couniv    \\  isconsin. 
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By  application  dated  April  JO.  2001. 
as  supplemented  June  27  and  August  3. 
2001.  NMC.  on  behalf  of  WPSC  SKW^K. 
and  VVP&L.  requested  the  consent  of  the 
U.S.  Nuclear  Regulatorv  Commission 
(NRC  or  Commission)  to  a  proposed 
transfer  of  the  license  for  KNPP.  to  the 
extent  held  by  MG&E.  to  VVTSC.  The 
application  and  supplements  are 
collectively  herein  referred  to  as  "the 
application."  unless  otherwise 
indicated  The  application  also 
requested  the  appro\al  of  a  c;onforming 
license  amendment  to  reflect  th^' 
transfer  of  the  license 

In  connection  with  the  transfer. 
V\TSC.  presently  the  holder  of  a  41.2- 
percent  ownership  interest  in  KNPP. 
would  assume  the  17  2-perc:ent 
ownership  interest  in  KNTP  rurrentU 
held  by  MG&E,  resulting  in  WP.S( : 
holding  a  59-percent  ownership  interest 
in  KNTP  VVP&L  is  not  involved  in  the 
transfer  of  MG&E's  interest  and  will 
remain  a  licensee  with  respect  to  its  41- 
percent  ownership  interest  in  KNPP 
NMC  will  maintain  its  responsibilit\  for 
the  operation  of  KNPP  The  application 
states  that  WPSC  would  assume  the 
decommissioning  funding  assurance 
obligation  that  is  currently  the 
responsibility  of  MG&E.  in  addition  to 
remaining  responsible  for  such  costs 
associated  with  WPSCs  current 
ownership  interest  in  KNPP. 

The  proposed  conforming  license 
amendment  would  delete  references  to 
MG&E  in  the  license,  as  appropriate,  to 
reflect  the  proposed  transfer 

The  application  requested  approval  of 
the  transfer  of  the  license  and  the 
conforming  license  amendment 
pursuant  to  10  CFR  50  80  and  10  CFR 
50.90.  The  NRC  staff  published  a  notice 
of  the  request  for  approval  of  the 
transfer  of  the  license  and  conforming 
amendment,  and  an  opportunity  for  a 
hearing  in  the  Federal  Register  on  July 
27. 2001 (66  FR  39214)  The 
Commission  received  no  requests  fur 
hearing  or  written  comments  pursuant 
to  the  notice 

Under  10  CFR  50  80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unlf^ss  the  Commission  ';hall 
give  its  consent  in  writing  Upon  revu'w 
of  the  information  in  the  application 
and  other  information  before  the 
Commission,  and  relying  upon  the 
representations  and  agreements 
contained  in  the  application,  the  NTJC 
staff  has  determined  that  WPSC  :s 
qualified  to  hold  the  license  to  the 
extent  propf)sed  in  the  application,  and 
that  the  transfer  of  the  license,  to  the 


extent  held  by  MG&E.  to  WPSC,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth  below 
The  NRC  staff  has  further  found  that  the 
application  for  the  proposed  license 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations  set  forth  in  10  CFR 
Chapter  I:  the  facility  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act,  and  the  rules  and 
regulations  of  the  Commission;  there  is 
reasonable  assurance  that  the  activities 
authorized  by  the  proposed  license 
amendment  can  be  conducted  without 
t^-ndangenng  the  health  and  '^afety  of  the 
pubJK  and  that  su(  h  activities  will  be 
conducted  in  compliance  with  the 
Commission's  regulations:  the  issuance 
of  the  proposed  license  amendment  will 
not  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  public;  and  the  issuance  of  the 
proposed  am<^ndment  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations  and  ail 
applicable  requirements  have  been 
satisfied. 

The  findings  set  forth  above  are 
supported  by  a  safety  evaluation  dated 
September  20,  2001 

m. 

Accordingly,  pursuant  to  sections 
161b,  161i,  1610  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  42 
U.S.C  2201(b),  2201(i),  2201(ol  and 
2234;  and  10  CFR  50  80,  it  is  hereby 
ordered  that  the  transfer  of  the  license, 
as  described  ht'pt'in   'm  VVTSC  is 
approved,  subjei  t  to  the  following 
conditions: 

(1)  WPSC  shall  take  all  necessary  steps  to 
ensure  that  the  decommissioning  trusts  are 
maintained  in  accordance  with  the  license 
transfer  application  regarding  the  transfer  of 
MG&E's  ownership  interest  in  K.NPP  to 
WPSC  and  the  requirements  of  this  Order 
approving  the  transfer,  and  consistent  with 
the  safety  evaluation  supporting  this  Order 
Additionally,  if  the  MG&E  Nonqualified 
Fund  is  not  transferred  (o  WPSC,  WPSC,  or 
NMC  acting  on  WPSC's  behalf,  shall 
explicitly  include  the  status  of  the  MG&E 
Nonqualified  Fund  in  all  future 
decommissioning  funding  status  reports  that 
WPSC.  or  NMC,  submit  in  accordance  with 
10CFR50.75(fKl), 

(2)  On  the  closing  date  of  the  transfer  ot 
MG&E's  interest  in  KNPP  to  WPSC.  M(;&E 
shall  transfer  to  WPSC  all  of  MCSits 
accumulated  qualified  decommissioning 
trust  funds  for  KNPP.  Immediately  following 
such  transfer,  the  amounts  for  radiological 
decommissioning  of  KNPP  in  WPSC  s 
decommissioning  trusts  must,  with  respect  to 
the  interests  in  KNPP  that  WPSC  would  then 


hold,  be  at  a  level  no  less  thnn  the  formula 
.imounts  under  10  CFR  .Tn.7,T 

(.^)  .After  receipt  of  all  required  regulatory 
(ifiprovals  of  the  transfer  of  MCi&L"s  interest 
in  K.NPP  tn  WPSC.  WPSC:  or  NMC  shall 
inform  the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation,  in  writing,  of  such 
receipt  within  .t  business  davs,  and  of  the 
date  of  the  closing  of  the  transfer  no  later 
'han  7  business  days  prior  to  the  date  of  the 
(. losing. 

(4)  If  the  transfer  of  the  li(,ense  is  not 
(  ompleted  by  September  30.  2002,  this  Order 
shall  become  null  and  void,  provided, 
however,  upon  written  applii  ation  and  for 
good  cause  shown,  suth  date  may  in  writing 
be  extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2, 1315(b),  a  license 
amendment  that  makes  changes,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  license 
transfer  is  approved.  The  amendment 
shall  be  issued  and  made  effective  at  the 
time  the  proposed  license  transfer  is 
completed. 
This  Order  is  effective  upon  issuance. 
For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
April  30,  2001,  the  supplemental 
submittals  dated  June  27  and  August  3, 
2001,  and  the  safety  evaluation  dated 
September  20,  2001,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  fioor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
//7ttp  .//wMw.  nrc.govy. 

Dated  at  Rockville.  Maryland  this  20th  dav 
of  September  2001 

For  the  .Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc  01-24176  Filed  9-26-01;  8:45  am] 

BILUNG  COO€  7590-01-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

Submission  of  Information  Collections 
for  0MB  Review;  Comment  Request; 
Multiemployer  Plan  Regulations 

AGENCY:  Pension  Benefit  Guaranty 

Corporation, 

ACTION;  Notice  of  request  for  extension 

of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (PBGC)  is  requesting  that 
the  Office  of  Management  and  Budget 
(OMB)  extend  approval,  under  the 
Paperwork  Reduction  Act.  of  collections 
of  information  in  the  PBGC's  regulations 
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on  multiemployer  plans  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collections  of  information. 
DATES:  Comments  must  be  submitted  by 
October  29.  2001. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory'  Affairs  of  the  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation.  Washington.  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collections  of 
information)  may  be  obtained  without 
charge  by  writing  to  or  yisiting  the 
PBGC's  Communications  and  Public 
Affairs  Department,  suite  240,  1200  K 
Street,  NVV.,  Washington,  DC  20005- 
4026,or  calling  202-326-4040.  (TTY 
and  TDD  users  may  call  800-877-8339 
and  request  connection  to  202-326- 
4040).  'The  regulations  on 
multiemployer  plans  can  be  accessed  on 
the  PBGC's  VVeb  site  at  http:// 
www.pbgc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington.  DC  20005-4026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  0MB  has  approved  and  issued 
control  numbers  for  the  collections  of 
information,  described  below,  in  the 
PBGC's  regulations  relating  to 
multiemployer  plans.  The  PBGC  is 
requesting  that  OMB  extend  its  approval 
of  these  collections  of  information  for 
three  years.  Comments  should  identify 
the  specific  part  number(s)  of  the 
regulation(s)  they  relate  to. 

The  collections  of  information  for 
which  the  PBGC  is  requesting  extension 
of  OMB  approval  are  as  follows: 

1.  Termination  of  Multiemployer  Plans 
(29  CFR  part  4041A)  (OMB  control 
number  1212-0020) 

Section  404lA(n(2)  of  ERISA 
authorizes  the  PBGC  to  prescribe 
reporting  requirements  for  and  other 
"rules  and  standards  for  the 
administration  of  terminated 
multiemployer  plans.  Section  404lA(c) 
and  (f)(1)  of  ERISA  prohibit  the  payment 
by  a  mass-withdrawal-terminated  plan 
of  lump  sums  greater  than  $1 .750  or  of 


nonvested  plan  benefits  unless 
authorized  by  the  PBGC 

The  regulation  requires  thf  plan 
sponsor  of  a  terminated  plan  to  submit 
d  notice  of  termination  to  the  PBGC.  It 
also  requires  the  plan  sponsor  of  a  mass- 
withdrawal-terminated  plan  that  is 
closing  out  to  giye  notices  to 
participants  regarding  the  election  of 
dlternatiye  forms  of  benpfit  distribution 
and  to  obtain  PBGC  approyal  to  pay 
lump  sums  greater  than  Si. 750  or  to  pay 
nonyested  plan  benefits 

The  PBGC  uses  the  informatiini  in  .i 
notice  of  termination  to  asspss  the 
likelihood  that  PBCX'  financial 
assistance  will  be  needed   Plan 
participants  and  beneficiaries  ust^  the 
information  on  alternative  furms  nf 
benefit  to  make  personal  financial 
decisions  The  PBGC  uses  the 
information  in  an  application  for 
approval  to  pay  lump  sums  grpater  thdii 
$1,750  or  to  pay  nonvested  plan  benefits 
to  determine  whether  such  pavmpnts 
should  be  permitted 

The  PBCtC  estimates  that  plan 
sponsors  each  year  (1)  submit  notices  uf 
termination  for  10  plans.  |2l  distribute 
election  notices  to  participants  in  7  of 
those  plans,  and  (3)  submit  requests  to 
pay  benefits  or  benefit  forms  not 
otherwise  permitted  for  1  of  those  plans 
The  estimated  annual  burden  of  thp 
collection  of  information  is  22.75  hours 
and  $9,031, 

2.  Extension  of  Special  Withdrawal 
Uability  Rules  (29  CFR  part  4203) 
(OMB  control  number  1212-0023) 

Sections  4203(fl  and  4208(e)(3)  of 
ERISA  allow  the  PBGC  to  permit  a 
multiemployer  plan  to  adopt  special 
rules  for  determining  whether  a 
withdrawal  from  the  plan  has  occurred 
subject  to  PBGC  approval 

The  regulation  specifies  the 
information  that  a  plan  that  adopts 
special  rules  must  submit  to  the  PBGC 
about  the  rules,  the  plan,  and  the 
industn'  in  which  the  plan  operates. 
The  PBGC  uses  the  information  !o 
determine  whether  the  rules  are 
appropriate  for  the  industry  in  which 
the  plan  functions  and  do  not  pose  a 
significant  risk  to  the  insurance  system 

The  PBGC  estimates  that  at  most  1 
plan  sponsor  submits  a  request  pach 
year  under  this  regulation  The 
estimated  annual  burden  of  the 
collection  of  information  is  1  hour  and 
$3,200 

3.  Variances  for  Sale  of  .\ssets  (29  CFR 
part  4204)  (OMB  control  number  1212- 
0021) 

If  an  employer's  covered  operations  or 
contribution  obligation  under  a  plan 
ceases,  the  employer  must  generally  pay 


withdrawal  liabilit>  to  the  plan.  Section 
4204  of  ERIS.'K  provides  an  exception, 
under  certain  conditions,  where  the 
cessation  results  from  a  sale  of  assets. 
Among  other  things,  the  buyer  must 
furnish  a  bond  or  escrow,  and  the  sale 
contract  must  provide  for  secondary 
liability  of  the  seller. 

The  regulation  establishes  general 
variances  (rules  for  avoiding  the  bond/ 
escrow  and  sale-contract  requirements) 
and  authorizes  plans  to  determine 
whether  the  variances  apply  in 
particular  cases.  It  also  allows  buyers 
and  sellers  to  request  individual 
variances  from  the  PBGC.  Plans  and  the 
PBGC  use  the  information  to  determine 
whether  employers  qualify  for 
variances. 

The  PBGC  estimates  that  each  year,  11 
employers  submit,  and  11  plans  respond 
to.  variance  requests  under  the 
regulation,  and  2  employers  submit 
variance  requests  to  the  PBGC.  The 
estimated  annual  burden  of  the 
collection  of  information  is  1  hour  and 
$3,550. 

4.  Reduction  or  Waiver  nf  Comwetp 
Withdrawal  Liability  129  (FR  ptir\ 
4207)  (OMB  control  number  1212-00441 

Section  4207  of  ERISA  allows  the 
PBCX  to  prnvidp  for  ril-.s-nK'nt  of  an 
employer  s  complete  witliarawal 
liability,  and  for  plan  adoption  of 
alternative  abatpnipnl  rules,  where 
appropriate 

Under  the  rpguiation,  an  employer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  liability  should  be  abated. 
and  thp  plan  notifies  the  employer  of  its 
determination.  The  employer  may, 
pending  plan  action,  furnish  a  bond  or 
escrow  instead  of  making  withdrawal 
liability  payments,  and  must  notify  the 
plan  if  it  does  so.  When  the  plan  then 
makes  its  determination,  it  must  so 
III  tif\  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC  approval.  The  PBGC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved. 

The  PBGC  estimates  that  each  year. 
100  employers  submit,  and  100  plans 
respond  to.  applications  for  abatement 
of  complete  withdrawal  liability,  and  1 
plan  sponsor  requests  approval  of  plan 
abatement  rules  from  the  PBGC.  The 
estimated  annual  burden  of  the 
collection  of  information  is  25.5  hours 
and  $20,000. 
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5.  Reduction  or  Waiver  of  Partial 
Withdrawal  Liability  (29  CFR  Part 
4208)  (OVIB  control  number  1212-0039) 

Section  4208  of  ERISA  provides  for 
abatement,  in  certain  circumstances,  of 
an  employer's  partial  withdrawal 
liability  and  authorizes  the  PBGC  to 

issue  additional  partial  withdrawal 
liabilit\'  abatement  rules 

Under  the  regulation,  an  ►■mployer 
applies  to  a  plan  for  an  abatement 
determination,  providing  information 
the  plan  needs  to  determine  whether 
withdrawal  liability  should  be  abated, 
and  the  plan  notifies  the  emplover  of  its 
determination  The  emplover  may. 
pending  plan  action,  furnish  a  bond  or 
escrow  instead  of  making  withdrawal 
liability  payments,  and  must  notify  the 
plan  if  it  does  so  When  the  plan  then 
makes  its  determination,  it  must  so 
notif\'  the  bonding  or  escrow  agent. 

The  regulation  also  permits  plans  to 
adopt  their  own  abatement  rules  and 
request  PBGC"  apprinal  The  PBCJC  uses 
the  information  in  such  a  request  to 
determine  whether  the  amendment 
should  be  approved 

The  PBGC  estimates  that  each  year. 
1.000  employers  submit,  and  1.000 
plans  respond  to.  applications  for 
abatement  of  partial  withdrawal  liabilitv 
and  1  plan  sponsor  requests  dpprov.U  of 
plan  abatement  rules  from  the  PBCrC 
The  estimated  annual  burden  of  the 
collection  of  information  is  250  5  hours 
and  S200.000 

6.  Allocating  Unfunded  Vested  Benefits 
to  Withdrawing  Employers  (29  CFR 
Part  4211)  (OMB  control  number  1212- 
0035) 

Section  4211ic)(.5j(.-\j  oi  ERIS.A 
requires  the  PBGC  to  prescribe  how 
plans  can.  with  PBGC  approval,  change 
the  vvav  thev  allocate  unfunded  vested 
benefits  to  withdrawing  employers  for 
purposes  of  calculating  withdrawal 
liability 

The  regulation  prescribes  the 
informatum  that  must  be  submitted  to 
the  PBGC  by  a  plan  seeking  such 
approval  The  PBGC  uses  the 
information  to  determine'  how  the 
amendment  changes  thf'  way  the  plan 
allocates  unfunded  vested  benefits  and 
how  it  will  affect  the  risk  of  loss  to  plan 
participants  and  the  PBGC 

The  PBGC  estimates  that  .5  plan 
sponsors  submit  approval  requests  each 
year  under  this  regulation  The 
estimated  annual  burden  of  the 
collection  of  information  is  10  hriurs 


7.  Notice.  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  (OMB 
controlnumlwr  1212-0034) 

Section  4219(cj(l)(D)  of  ERISA 
requires  that  the  PBGC  prescxibe 
regulations  for  the  allocation  of  a  plan's 
total  unfunded  vested  benefits  in  the 
event  of  a  "mass  withdrawal.  "  ERISA 
section  4209(c)  deals  with  an 
employer's  liability  for  de  minimis 
amounts  if  the  employer  withdraws  in 
a  "substantial  withdrawal." 

The  reporting  requirements  in  the 
regulation  give  employers  ncjtice  of  a 
mass  withdrawal  or  substantial 
withdrawal  and  advise  them  of  their 
rights  and  liabilities.  Thev  also  provide 
notice  to  the  PBGC  so  that  it  can 
monitor  the  plan,  and  they  help  the 
PBGC  assess  the  possible  impact  of  a 
withdrawal  event  t)n  participants  and 
the  multiemployer  plan  insurance 
program. 

The  PBGC]  estimates  that  there  is  at 
most  1  mass  withiirawal  and  1 
substantial  withdrawal  per  year.  The 
plan  sponsor  of  a  plan  subject  to  a 
withdrawal  covered  bv  the  regulation 
provides  notices  of  the  withdrawal  to 
the  PBCiC  and  to  employers  covered  by 
the  plan,  liability  assessments  to  the 
employers,  and  a  certification  to  the 
PBC;C  that  assessments  have  been  made. 
(For  a  mass  withdrawal,  there  are  2 
assessments  and  2  certifications  that 
deal  with  2  diffen-nt  tvpes  of  liability 
For  a  substantial  withdrawal,  there  is  1 
assessment  and  1  certification 
(combined  with  the  w ithdrawal  notice 
to  the  PBC}C).)  The  estimated  annual 
burden  of  the  collection  of  information 
IS  4  hours  and  S5.220 

8.  Procedures  for  PBGC  Approval  of 
Plan  Amendments  (29  CFR  part  4220) 
(OMB  control  number  1212-0031) 

Under  ^w.tion  4220  of  ERISA,  a  plan 
may  within  certain  limits  adopt  special 
plan  rules  regarding  when  a  withdrawal 
from  the  plan  occurs  and  how  the 
withdrawing  employer's  withdrawal 
liability  is  determined.  Any  such  special 
rule  is  effective  only  if,  within  90  days 
after  receiving  notice  and  a  copy  of  the 
rule,  the  PBCiC  either  approves  or  fails 
to  disapprove  the  rule 

The  regulation  provides  rules  for 
requesting  the  PBGC^s  approval  of  an 
amendment  The  PBCiC  needs  the 
required  information  to  identify  the 
plan,  evaluate  the  risk  of  loss,  if  any. 
posed  by  the  plan  amendment,  and 
determine  whether  to  approve  or 
disapprove  the  amendment 

The  PBGC  Mstimates  that  .3  plan 
sponsors  submit  approval  requests  per 
year  under  this  regulation.  The 


estimated  annual  burden  of  the 
collection  of  information  is  1.5  hours. 

9.  Mergers  and  Transfers  Between 
Multiemployer  Plans  (29  CFR  part 
4231)  (OMB  control  number  1212-0022) 

Section  4231(a)  and  (b)  of  ERISA 
requires  plans  that  are  involved  in  a 
merger  or  transfer  to  give  the  PBGC  120 
days'  notice  of  the  transaction  and 
provides  that  if  the  PBGC  determines 
that  specified  requirements  are  satisfied, 
the  transaction  will  be  deemed  not  to  be 
in  violation  of  ERISA  section  406(a)  or 
(b)(2)  (dealing  with  prohibited 
transactions). 

This  regulation  sets  forth  the 
procedures  forgiving  notice  of  a  merger 
or  transfer  under  section  4231  and  for 
requesting  a  determination  that  a 
transaction  complies  with  section  4231. 

The  PBGC  uses  information  submitted 
by  plan  sponsors  under  the  regulation  to 
determine  whether  mergers  and 
transfers  conform  to  the  requirements  of 
ERISA  section  4231  and  the  regulation. 

The  PBGC  estimates  that  there  are  35 
transactions  each  year  for  which  plan 
sponsors  submit  notices  and  approval 
requests  under  this  regulation.  The 
estimated  annual  burden  of  the 
collection  of  information  is  8.75  hours 
and  $5,569. 

10.  Notice  of  Insolvency  (29  CFR  part 
4245)  (OMB  control  number  1212-0033) 

If  the  plan  sponsor  of  a  plan  in 
reorganization  under  ERISA  section 
4241  determines  that  the  plan  may 
become  insolvent.  ERISA  section 
4245(e)  requires  the  plan  sponsor  to  give 
a  "notice  of  insolvency"  to  the  PBCiC. 
contributing  employers,  and  plan 
participants  and  their  unions  in 
accordance  with  PBCiC  rules. 

For  each  insolvency  year  under 
ERISA  section  4245(b)(4),  ERISA  section 
4245(e)  also  requires  the  plan  sponsor  to 
give  a  'notice  of  insolvency  benefit 
level"  to  the  same  parties. 

This  regulation  establishes  the 
procedure  for  giving  these  notices.  The 
PBG(]  uses  the  information  submitted  to 
estimate  cash  needs  for  financial 
assistance  to  troubled  plans.  Employers 
and  unions  use  the  information  to 
decide  whether  additional  plan 
contributions  will  be  made  to  avoid  the 
insolvency  and  consequent  benefit 
suspensions.  Plan  participants  and 
beneficiaries  use  the  information  in 
personal  financial  decisions. 

The  PBCiC  estimates  that  1  plan 
sponsor  gives  a  notice  each  year  under 
this  regulation.  The  estimated  annual 
burden  of  the  collection  of  information 
is  1  hour  and  $1,171. 


Federal  Register/ Vol.  66.  No.  188 /Thursday,  September  27.  2U()1    Notices 


494:n 


11.  Duties  of  Plan  Sponsor  Following 
Mass  Withdrawal  (29  CFR  part  4281) 
(OMB  control  number  1212-0032) 

Section  4281  of  ERISA  provides  rules 
for  plans  that  have  terminated  by  mass 
withdrawal.  Under  section  4281,  if 
nonforfeitable  benefits  exceed  plan 
assets,  the  plan  sponsor  must  amend  the 
plan  to  reduce  benefit.;.  If  the  plan 
nevertheless  becomes  insolvent,  the 
plan  sponsor  must  suspend  certain 
benefits  that  cannot  be  paid.  If  available 
resources  are  inadequate  to  pav 
guaranteed  benefits,  the  plan  sponsor 
must  request  financial  assistance  from 
the  PBGC. 

The  regulation  requires  a  plan 
sponsor  to  give  notices  of  benefit 
reduction,  notices  of  insolvency  and 
annual  updates,  and  notices  of 
insolvencv  benefit  level  to  the  PBGC 
and  to  participants  and  beneficiaries 
and.  if  necessary,  to  applv  to  the  PBGC 
for  financial  assistance 

The  PBGC  uses  the  information  it 
receives  to  make  determinations 
required  by  ERISA,  to  identify  and 
estimate  the  cash  needed  for  financial 
assistance  to  terminated  plans,  and  to 
verify  the  appropriateness  of  financial 
assistance  payments.  Plan  participants 
and  beneficiaries  use  the  information  to 
make  personal  financial  decisions 

The  PBGC  estimates  that  plan 
sponsors  each  year  give  benefit 
reduction  notices  for  1  plan  and  give 
notices  of  insolvency  benefit  level  and 
annual  updates,  and  submit  requests  for 
financial  assistance,  for  25  plans.  Of 
those  25  plans,  the  PBGC  estimates  that 
plan  sponsors  each  year  give  notices  of 
insolvency  for  3  plans.  The  estimated 
annual  burden  of  the  collection  of 
information  is  1  hour  and  $115,856 

Issued  in  Wa.shington.  DC.,  this  21st  (ia\  of 
September.  2001. 
Stuart  A.  Sirkin, 

Dirfctor.  Corporatp  Policv  and  Rpsparr/i 
Department.  Pension  Benefit  Guaranty 
Corporation 

\VR  Do(.  01-24251  FiU>d  9-25-01.  8  4,5  am] 
BILUNG  CODE  770S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  (Pharmaceutical  Resources,  Inc., 
Common  Stock,  of  $.01  Par  Value,  and 
Common  Stock  Purchase  Rights)  File 
No.  1-10827 

September  24.  2001 

Pharmaceutical  Resources,  Inc..  a 
New  Jersey  corporation  ("Issuer"),  has 


filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  tn  Sec  tinii 
12(d)  of  the  .Securities  Kxchauk^t'  .Act  of 
1934  ("Act")  '  and  Rule  12d2-2i(i) 
thereunder.-  to  withdraw  its  Common 
Stock.  S.O]  par  valur.  and  Common 
Stock  Purchase  Rights  ("Sccuritifs") 
from  listing  and  registration  on  the 
Pacific  Exchange.  Inc  ("PCX"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on  July 
9.  2001  to  withdraw  its  Securities  from 
listing  on  the  Exchange  The  Board 
believes  that  it  is  in  its  best  interest  to    ' 
reduce  its  listing  expenses  and 
corporate  oversight  by  limiting  the 
number  of  exchanges  on  which  the 
securities  are  listed  The  Issuer  will 
continue  to  list  its  Common  Stock  on 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"), 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirem«'nts  of  the 
PCX  by  complying  with  all  applu  able 
laws  in  effect  in  the  .stale  of  New  jersey, 
in  which  it  is  incorporated,  and  with  the 
PCX's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  securitv  frum 
listing  and  registration  The  Issuer's 
application  related  solely  to  the 
withdrawal  of  the  Securities  from  the 
PCX  and  shall  have  no  affect  upon  its 
listing  on  the  NYSE  or  its  registration 
under  Section  12(bi  of  the  Act  ' 

Any  interested  person  may.  on  or 
before  October  12.  2001.  submit  by  letter 
to  the  Secretary  of  the  Sec  unties  and 
Exchange  Commission.  450  Fifth  Street. 
N'\V..  Washington.  DC  2054^^)609.  fads 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  an\ 
should  be  imposed  bv  the  Commission 
for  the  protection  of  investors  The 
Commission,  based  on  the  infornidtnin 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  (  ommission.  by  the  Division  of 
Mdrkei  KeguMtiDn.  pursuant  to  delegated 

auth(3rit\  ' 

Jonathan  G.  katz. 

Si  (  n'tar\ 

IFK  Du(    01-24178  Filed  9-2&-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  3&-27441] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935.  as  Amended 
('■Act') 

S.epturnber21.  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
anv  ampndment(s)  is/are  available  for 
[   nil    ;n -flection  through  the 
(  Diiimissmn  s  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  16,  2001 .  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Wa^hmi^tcii   !M    jit',4'*  o». 09.  and  serve 
d  (  v,\:<\  I  '11  the  reie\  .lilt  dppiK:ant(s)  and/ 
or  dec^arant(s)  at  the  address(es) 
-pel  ifiei)  ))ei(  \v  Proof  of  service  (by 
riffuhn  it     r    ;r.  the  case  of  an  attorney  at 
lav\    b\  (  ertifu  ate)  should  be  filed  with 
the  request   A:iv  tvquest  for  hearing 
shouici  identifv  -pec  ifically  the  issues  of 
facts  or  lav\  !!i.i'  iri  disputed.  A  person 
whr)  so  reijuest^  v\  ;il  be  notified  of  any 
hednriK  if  i  r(iered.  and  will  receive  a 
I    [  \     f  .iii\  II   t!i  e  i,r  order  issued  in  the 
nidtter   After  (  h  u,v»'t  16.  2001,  the 
application(s)  and/or  declaration(s).  as 
filed    r  1-  .imended.  may  be  granted 
iiid     r  [e; in; tied  to  become  effective. 

Entersy Corp    pt  ai   i7(^-^H^^) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company.  639  Loyola 
.•\venue   \e\\  ( )rleans.  Louisiana  70113. 
iiif  )ts  piifilic  utility  subsidiary 
Lumpdnies,  Entergy  Arkansas,  Inc. 
("Arkansas"),  425  West  Capitol  Avenue, 
Little  Rock.  -Arkansas  72201,  Entergy 
Gulf  States.  Inc.  ("Gulf  States"),  350 
Pine  Street,  Beaumont,  Texas  77701, 
Entergy  Louisiana.  Inc  ("Louisiana"). 
4809  Jefferson  Highway,  New  Orleans, 
Louisiana  70121,  Entergy  Mississippi 
Inc,  ("Mississippi").  308  East  Pearl 
Street,  Jackson.  Mississippi  39201.  and 
Entergy  New  Orleans.  Inc.  ("New 
Orleans"),  1600  Perdido  Building.  New 
Orleans.  Louisiana  70112  (collectively. 
"Operating  Companies");  System 
Energy  Resources,  Inc.  ("System 
Energy"),  a  generating  public  utility 
subsidiary  company  of  Entergy.  Entergy 
Operations.  Inc.  ("EOI").  a  nuclear 
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management  public  utility  subsidiar\-  of 
Enterg\',  both  located  at  1340  Echelon 
Parkway.  lackson,  Mississippi  39213; 
Entergy  Services,  Inc.  CESi").  Entergy's 
service  company  subsidiary.  639  Loyola 
Avenue,  New  Orleans.  Louisiana  70113; 
and  Entergy's  indirect  subsidiary. 
System  Fuels,  Inc  CSFn,  350  Pine 
Street,  Beaumont.  Texas  77701 
(collectively.  "Applicants"),  have  filed 
an  application-declaration  under 
sections  6(a).  7.  9(a).  10.  and  12(b)  of  the 
Act  and  rules  43.  45.  and  54  under  the 
Act. 

Bv  order  dated  November  27.  1996 
(HCAR  No.  26617)  ("1996  Order"),  the 
Commission  authorized  the  Operating 
Companies  and  System  Energy,  through 
November  30.  2001.  to  issue  short-term 
securities  through  the  Entergy  System 
Money  Pool  ("Money  Pool")  and  to 
issue  and  sell  unsecured  short-term 
notes  and  commercial  paper  to 
comimercial  banks  and  dealers  in  this 
piper.  The  Money  Pool  consists  of 
available  funds  invested  in  by  the 
participating  Entergy  system  companies 
Under  the  1996  Order  and  the 
Commission's  supplemental  order  dated 
March  30.  2001  [HCAR  No.  27369) 
("Supplemental  Order"),  the  maximum 
amounts  of  the  loans,  notes  and 
commercial  paper  that  the  following 
companies  could  issue  were:  Arkansas. 
$235  million;  Gulf  Stats,  $340  million, 
Louisiana.  $225  million;  Mississippi. 
$160  million;  New  Orleans.  $100 
million;  and  System  Energy.  $140 
million  in  order  to  meet  their  interim 
financing  requirements 

The  Commission  in  the  1996  Order 
also  authorized  Entergy,  through 
November  30,  2001,  to  guarantee  bank 
loans  for  EOI,  ESI  and  SFI,  up  to  the 
maximum  amount  each  is  authorized  to 
borrow  According  to  the  1996  Order 
and  the  Supplemental  Order,  the 
aggregate  pnncipal  amount  of 
borrowings  outstanding  at  any  one  time 
from  the  Money  Pool,  Entergy,  and 
banks  would  be  limited  to:  EOI,  S20 
million;  ESI.  $200  million;  and  SFI. 
$200  million. 

Applicants  now  proposed  to  extend 
the  time  period  for  these  authorizations 
through  November  30.  2004 
("Authorization  Period").  Applicants 
represent  that  the  terms  of  the  Monev 
Pool  borrowings,  bank  borrowings,  and 
commercial  paper  borrowings  will 
remain  unchanged  from  the  1996  Order 
and  Supplemental  Order,  except  that,  in 
the  case  of  bank  borrowings,  each 
borrower  may  agree  to  pay  each  bank  a 
one  time  closing  fee,  consisting  of  up 
front  fees,  arrangement  fees, 
administrative  agency  fees  or  similar 
closing  fees. 


The  Operating  Companies  and  System 
Energy  propfise  to  use  the  proceeds  from 
borrowings  from  the  Money  Pool  and 
through  borrowings  from  banks  and  the 
issuance  and  sale  of  commercial  paper 
to  provide  intprirn  financing  for 
construction  expenditures,  to  meet  long- 
term  debt  maturities  and  satisf\'  sinking 
fund  requirements,  as  well  as  for  the 
possible  refunding,  redemption, 
purchase  or  other  acquisition  of  all  or  a 
portion  of  certain  outstanding  series  of 
debt  and  preferred  stock  and  for  general 
corporate  purposes  EOI  proposes  to  use 
the  proceeds  to  finance  its  interim 
Capital  needs.  ESI  proposes  to  use  the 
prof  eeds  for  the  repayment  of  other 
borrowings  and  to  fund  its  service 
company  activities.  SFI  proposes  to  use 
the  proceeds  to  repay  other  borrowings 
and  to  finance  its  fuel  supply  activities. 
including  acquiring,  owning  and 
financing  nuclear  materials,  related 
services,  and  the  acquisition  and 
ownership  of  fuel  oil  inventory.  None  of 
the  proceeds  to  be  received  from  the 
Applicants  will  be  used  to  invest 
directly  or  indirectly  in  an  exempt 
wholesale  generator  or  foreign  utility 
company 

Wisconsin  Power  &  Light  Company  (70- 
9927) 

Wisconsin  Power  &  Light  Company 
("WPL").  an  electric  utility  company 
subsidiary  of  .Mliant  Energy 
Corporation,  a  registered  holding 
companv,  both  located  at  222  West 
Washington  Avenue.  Madison, 
Wisconsin  53703,  has  filed  an 
application  under  sections  9  and  10  of 
the  Act  WPL  seeks  authorization  to 
acquire  15.800  shares  of  common  stock 
of  Wisconsin  River  Power  Company 
("Wisconsin  River")  that  are  currently 
owned  by  Wisconsin  Public  Service 
Corporation  ("WPS"),  a  wholly  owned 
subsidiary  under  section  3(a)(1)  of  the 
Act  (".Acquisition")  ' 

WPL  is  engaged  principally  in  the 
generation,  transmission,  transportation, 
distribution,  and  sale  of  electric  energy; 
the  purchase,  distribution, 
transportation,  and  sale  of  natural  gas; 
and  the  provision  of  water  service  in 
selective  markets.  Wisconsin  River 
owns  and  operate  hydroelectric 
generation  facilities  at  two  dam  sites  on 
the  Wisconsin  River  and  engages  in 
certain  related  activities.  Wisconsin 
River  also  has  a  13  71%  interest  in 
Wisconsin  Valley  Improvement 
f'ompanv.  which  operates  a  system  of 
dams  and  water  reservoirs  on  the 
Wisconsin  River  and  tributary  streams 
but  does  not  generate  electric  energy. 


'  WPS  Resources  Corp..  Holding  Co  .\ct  Release 
No.  26101  (Aug.  10,  1994). 


Wisconsin  River  was  incorporated 
under  the  laws  of  Wisconsin  and  is 
authorized  to  issue  95,000  shares  of 
common  stock  h?ving  a  par  value  of 
$100  per  share.  As  of  December  31, 

2000.  there  were  93,600  shares  of 
common  stock  issued  and  outstanding, 
of  which  WPL  and  WPS  each  owned 
31,000  shares  (33.12%),  and 
Consolidated  Water  Power  Company 
("Consolidated")  ovsnaed  31,600  shares 
(33.76%).  As  a  result  of  changes  in  its 
corporate  strategies.  Consolidated 
expressed  a  desire  to  sell  and  divest  the 
stock  it  owned  in  Wisconsin  River  to 
reduce  the  scope  of  electric  generating 
operations.  In  an  agreement  dated 
December  22,  2000  ("Purchase 
Agreement"),  WPS  agreed  to  purchase 
the  shares  of  Wisconsin  River  owned  by 
Consolidated.  The  transaction  closed  on 
January  1,  2001. 

As  a  result  of  the  Acquisition,  WPL 
will  purchase  one-half  of  the  shares  in 
Wisconsin  River  that  were  recently 
acquired  by  WPS  from  Consolidated 
("Option  Stock").  WPL  has  the  right  to 
purchase  the  Option  Stock  from  WPS  at 
the  same  price  per  share  as  that  paid  by 
WPS  to  acquire  the  stock  in  Wisconsin 
River  from  Consolidated,  subject  to  the 
same  payment  terms  as  those  applicable 
to  the  purchase  of  the  stock  by  WPS. 
Under  the  terms  of  the  Purchase 
Agreement,  WPS  paid  Consolidated 
$4,848,072  (i.e.,  $153.42  per  share)  in 
cash  at  closing  for  the  stock  in 
Wisconsin  River.  The  Purchase 
Agreement  provides  that  the  price  paid 
by  WPS  to  Consolidated  at  the  time  of 
closing  of  its  purchase  of  additional 
stock  in  Wisconsin  River  is  to  be 
adjusted  to  reflect  changes  in  Wisconsin 
River  pension  assets  and  liabilities  and 
retiree  health  assets  and  liabilities 
between  August  31,  2000  and  March  31, 

2001.  This  true  up  is  expected  to  be 
completed  during  the  third  quarter  of 
2001.  Any  adjustment  will  be  reflected 
in  the  payments  ultimately  made  by 
WPL  to  WPS  in  order  to  purchase  the 
Option  Stock. 

The  Purchase  Agreement  also 
provides  for  Wisconsin  River  to 
undertake  commercially  reasonable 
efforts  to  sell  real  estate  that  it  owns  in 
the  area  of  its  hydroelectric  generating 
facilities  as  soon  as  practicable  and  to 
maximize  its  return  from  the  sale  of 
standing  timber  from  all  such  real  estate 
for  a  period  of  12  years  from  the  date  of 
closing  of  the  stock  purchase.  WPS  is 
obligated  to  Consolidated  quarterly  an 
amount  equal  to  33.76%  of  the  net 
proceeds  realized  by  Wisconsin  River 
with  respect  to  such  sales  during  this 
period,  as  determined  in  accordance 
with  the  PxxTchase  Agreement. 
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American  Electric  Power  Company, 
Inc.,  et  al.  (70-9937) 

American  Electric  Power  Company. 
Inc.  ("AEP"),  at  registered  holding 
company  and  its  public  utility 
subsidiary  companies.  Central  Power 
and  Light  Company  ("CP&L"), 
Southwestern  Electric  Power  Companv 
("SWEPCO").  West  Texas  Utilities 
Company  ("WTU").  Columbus  Southern 
Power  Company  ("CSPC")  and  Ohio 
Power  Company  ("OPC").  all  located  at 
1  Riverside  Plaza,  Columbus.  Ohio 
43215  (collectively.  "Applicants"),  have 
filed  an  application-declaration  under 
sections  6(a).  7,  9(a)  and  10  of  the  Act 
and  rules  43,  45.  and  54  under  the  Act. 

By  order  dated  June  14.  2000  (HCAR 
No.'27186)  ("Merger  Order"),  the 
Commission  approved  the  merger  of 
AEP  and  Central  and  South  West 
Corporation  ("CSW"),  authorized  AEP 
to  continue  CSW's  system  money  pool 
("Money  Pool"),  added  AEP's  public 
utility  subsidiaries  as  Money  Pool 
participants,  and  established  borrowing 
limits  for  the  Money  Pool.'  Applicants 
propose  to  increase  their  respective 
borrowing  limits  through  December  31, 
2002  ("Authorization  Period")  as 
follows;  (1)  AEP's  external  borrowing 
limit  *  would  increase  from  $5  billion  to 
$6,910  biUion  ("Aggregate  Short-Term 
Debt  Limit");  (2)  CP&L's  borrowing  limit 
would  increase  from  $600  million  to 
$1.2  billion;  (3)  CSPC's  borrowing  limit 
would  increase  from  $350  million  to 
$800  million;  (4)  OPC's  borrowing  limit 
would  increase  from  $450  million  to  $1 
billion;  (5)  SWEPCO's  borrowing  limit 
would  increase  from  $250  million  to 
$350  million;  and  (6)  WTUs  borrowing 
limit  would  increase  from  $165  million 
to  $375  million.  The  aggregate  amount 
outstanding  at  any  one  time  for  all 
Applicants  will  not  exceed  the 
Aggregate  Short-Term  Debt  Limit 

Applicants  represent  that  the  increase 
in  AEP's  borrowing  authority  would 
ensure  that  AEP  has  sufficient 
borrowing  authority  in  order  to  loan 
funds  through  the  Money  Pool  during 
the  Authorization  Period.  CP&L.  CSPC. 
OPC,  SWEPC,  and  WTU  will  use  the 
proceeds  from  the  borrowings  from  the 
Money  Pool  to  replace  a  portion  of 
respective  long-term  securities  with 
short-term  debt  as  part  of  a  restructuring 
of  their  debt  portfolios 
("Restructuring").  Applicants  represent 
that  the  Restructuring  is  mandated  by 


the  states  of  Ohio  and  Texa.s  which 
require  the  separate  ownership  of 
generating  and  other  power  supply 
assets  from  transmission  and 
distribution  assets  nci  later  than  januarv 
1.2002. 

AEP  further  represents  that  it  will 
maintain  common  equity  as  a 
percentage  of  its  ronsohdatfd 
capitalization  (inclusive  of  shurl-term 
debt)  at  30%  or  above  during  the 
Authorization  Penod.  and  will  also 
maintain  common  equity  as  a 
percentage  of  capitalization  nf  AEP's 
utility  subsidiaries  that  arp  Applicants 
at  30%  or  above  during  the 
Authorization  Period 

For  the  Commission,  bv  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority 

Margaret  H.  McFarland, 

Deputy  SecTftan 

|FR  Doc  01-24181  Filed  9-26-01;  8:45  am) 
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-  The  Merger  Oder  permitted  AEP  t(i  continue 
CSW's  Money  Pool  program  authorized  bv  the 
Commission  by  order  dated  April  5.  m89  |H('AR 
No.  24855)  The  Commission  bv  order  dated  March 
28.  1997  (HC.\R  No   26697)  authorized  the  Money 
Pool  to  continue  through  March  31.  2002 

'  AEP's  external  borrowing  would  be  from 
commercial  paper  and  bank  loans. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25167:  812-12500) 

ING  Pilgrim  Investments,  LLC,  et  al.; 
Notice  of  Application 

September  21,  2001 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission    i 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(r)  and  23(c)(.11  of 
the  Investment  Company  .^ct  of  1940 
(the  "Act")  for  an  exemption  from  rule 
23c-3  under  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  under  sections  6lc!  and 
23(c)  of  the  Act  for  an  exemption  from 
certain  provisions  of  rule  J3c-3  to 
permit  a  registered  closed-end 
investment  company  to  make 
repurchase  offers  on  a  monthly  basis 
APPLICANTS:  ING  Pilgrim  investments. 
LLC  ("ING  Pilgrim  Investments").  ING 
Pilgrim  Securities,  Inc  (  "ING  Pilgrim 
Securities"),  and  Pilgrim  Senior  Income 
Fund ("Fund") 

RUNG  DATES:  The  application  was  filwi 
on  April  18.  2001.  and  amended  on 
August  31.  2001.  September  18,  2001 
and  September  20.  2001 
HEARING  OR  NOTIFICATION  OF  HEARING:  ,\n 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  mav  request 
a  hearing  by  writing  to  the 
Commission's  Secretar\  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  Commission 


by  5:30  pm  on  October  16.  2001.  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fihh  .Street.  NW,  Washington,  DC 
20549-0609, 

.Applicants:  William  H  Rivoir  III. 
Esq  ,  Senior  Vice  President  and 
Secretary.  ING  Pilgrim  Investments. 
LLC.  7337  East  Doubletree  Ranch  Road. 
Scottsdale.  AZ  85258 

FOR  FURTHER  INFORMATION  CONTACT    i.iea 
F   Hdhn.  .Senior  (.uuiibei,  at  uOi.i  942- 
0614   or  Janet  M,  Grossnickle,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
lollowing  IS  d  suiuindr\  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission  s  Public  Reference  Branch, 
450  Fifth  Street,  NW.  Washington.  DC 
20549-0102  (tel    202-942-8090). 

Applicants'  Representations 

1    The  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Deidware  business  trust,  ING 
Pilgrim  Investments,  an  investment 
adviser  registered  under  the  Investment 
.\dvisers  Act  of  1940  (the  "Advisers 
Act  ").  serves  as  investment  adviser  to 
the  Fund  ING  Pilgrim  Securities,  a 
broker-dealer  registered  under  the 
Securities  K\(  hange  Act  of  1934, 
distributes  the  Fund's  shares.  ING 
Pilgrim  Investments  and  ING  Pilgnm 
Securilie--  nif  both  indirect,  wholly 
owneti  s  11  t)s  1(11  dries  of  ING  Groep  N.V. 

2,  The  Fund  s  investment  objective  is 
to  provide  a  high  level  of  monthly 
income  The  Fund  invests  primarily  in 
r  S  dollar  denominated,  floating  rate 
secured  senior  loans  made  only  to 
corporations  or  other  business  entities 
organized  under  U.S.  laws  or  located  in 
the  I'.S  (Loans  ").  Under  normal 
market  conditions,  the  Fund  will  invest 
at  least  80%  its  total  assets  in  Loans. 
The  Fund  may  also  invest  up  to  20%  of 
its  total  assets  in  unsecured  loans. 
subordinated  loans,  corporate  debt 
se(  unties,  loans  made  to,  or  debt 
securities  issued  by,  corporations  or 
other  business  entities  organized  or 
located  outside  the  US  .  equity 
securities  incidental  to  investment  in 
loans,  and  other  investment  companies 
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such  as  money  market  funds.  Under 
normal  circumstances,  the  Fund  may 
also  invest  up  to  10%  of  its  total  assets 
in  cash  and  short-term  mstruments. 

3.  The  Fund  continuously  offers  four 
classes  of  share  to  the  public  at  net  asset 
value.  The  Fund  operates  as  an  "interval 
fund"  pursuant  to  rule  23c-3  under  the 
Act.  and  currently  makes  quarterly 
tender  offers  to  repurchase  its  shares 
Applicants  propose  that  the  Fund  offer 
to  repurchase  a  portion  of  its  shares  at 
one-month  intervals,  rather  than  the 
three,  six.  or  twelve-month  intervals 
specified  by  rule  23c-3.  The  Fund's 
shares  are  offered  without  any  initial 
sales  charges,  but  certain  classes  of 
shares  carry  deferred  sales  charges  and 
asset-based  distribution  fees  '  The  Fund 
may  in  the  future  offer  additional 
classes  of  shares  with  a  front-end  sales 
charge,  an  EWC  and/or  asset-based 
service  or  distribution  fees  The  Fund's 
shares  are  not  offered  or  traded  in  the 
secondary  market  and  are  not  listed  on 
any  exchange  or  quoted  on  any 
quotation  medium. 

4.  The  Fund  will  disclose  in  its 
prospectus  its  fundamental  policy  to 
make  monthly  offers  to  repurchase  a 
portion  of  its  securities  at  net  asset 
value,  less  deduction  of  a  repurchase 
fee,  if  any,  as  permitted  by  rule  23c- 
3fb)(l)  and  the  imposition  of  EWCs  as 
permitted  pufSuant  to  exemptive  relief 
previously  granted  by  the  Commission. 
The  policy  will  be  changeable  only  by 
a  majority  vote  of  the  holders  of  the 
Fund's  outstanding  voting  securities. 
Under  the  fundamental  policy,  the 
repurchase  offer  amount  will  be 
determined  by  the  Fund's  board  of 
trustees  (the  "Board")  prior  to  each 
repurchase  offer  A  majority  of  the 
Board  will  consist  of  persons  who  are 
not  interested  persons  of  the  Fund. 
Under  its  fundamental  policy,  the  Fund 
will  make  monthly  offers  to  repurchase 
not  less  than  5%  of  its  outstanding 
shares  at  the  time  of  the  repurchase 
request  deadline.  The  Fund  will  not 
repurchase  more  than  25%  in  the 
aggregate  of  its  outstanding  shares  in 
any  one-quarter  period. 

5.  The  Fund's  prospectus  will  state 
the  monthly  repurchase  request 
deadline,  which  will  be  the  tenth 
business  day  of  every  month  and  the 
maximum  number  of  days  between  each 
repurchase  request  deadline  and  the 


■  The  Fund  r.urT»ntiy  offers  Clas.s  A.  B.  C  and  Q 
shares  Each  class  of  shares  15  subiect  to  annual 
asset-based  service  fees  Class  B  and  C  shares  are 
subiect  !o  early  withdrawal  charges  I'EWCs"!  and 
an  annual  dislnbulion  fee  The  Fund  previously 
obtained  exemptive  relief  from  the  Commission  as 
1'  relates  to  the  imposition  of  EWCs  Sef  In  the 
Matter  of  I\f,  Pilgrim  Investments,  LLC.  et  al..  Rel. 
No  lC-24881  (Feb  28.  2001)  (noticel,  Rel.  No.  IC- 
24916  (Mar   27.  2(X)lj  (order) 


repurchase  pricing  date.  The  Fund's 
repurchase  pricing  date  will  normally 
be  the  same  date  as  the  repurchase 
rt'qupst  deadline  and  pricing  will  be 
determined  after  close  of  business  on 
that  date. 

6.  The  Fund  will  make  payment  for 
the  repurchased  shares  in  cash  on  or 
before  the  repurchase  payment 
deadline,  which  will  be  no  later  than 
five  business  davs  or  seven  calendar 
davs  (whichever  period  is  shorter)  after 
the  repurchase  pricing  date.  The  Fund 
expects  to  make  payment  on  the  first 
business  day  following  the  repurchase 
pricing  date.  The  Fund  will  mjike 
payment  for  shares  repurchased  in  the 
previous  month's  repurchase  offer  at 
least  five  business  days  before  sending 
notification  of  the  next  repurchase  offer. 
The  Fund  does  not  presently  intend  to 
deduct  any  repurchase  fees  from  the 
repurchase  proceeds  payable  to 
tendering  shareholders. 

7  The  Fund  will  provide 
shareholders  with  notification  of  each 
repurchase  offer  no  less  than  seven  days 
and  no  more  than  fourteen  days  prior  to 
the  repurchase  request  deadline.  The 
notification  will  include  all  information 
required  by  rule  23c-3fb)(4).  The  Fund 
will  file  the  notification  and  the  Form 
N-23C-3  with  the  Commission  within  3 
business  days  after  the  sending  the 
notification  to  the  Fund's  shareholders. 

8  The  Fund  will  not  suspend  or 
postpone  a  repurchase  offer  except 
pursuant  to  the  vote  of  a  majority  of  its 
disinterested  trustees,  and  only  under 
limited  circumstances,  as  provided  in 
rule  23c-3(b)(3)(i)  the  Fund  will  not 
condition  a  repurchase  offer  upon 
tender  of  any  minimum  amount  of 
shares  In  addition,  the  Fund  will 
comply  with  the  pro  rata  and  other 
allocation  requirements  of  rule  23c- 
3fb)(5)  if  shareholders  tender  more  than 
the  repurchase  offer  amount.  Further, 
the  Fund  will  permit  tenders  to  be 
withdrawn  or  modified  at  any  time  until 
the  repurchase  request  deadline,  but 
will  not  permit  tenders  to  be  withdrawn 
or  modified  thereafter 

9.  From  the  time  the  Fund  sends  its 
notification  to  shareholders  of  the 
repurchase  offer  until  the  repurchase 
pricing  date,  a  percentage  of  the  Fund's 
asset  equal  to  at  least  100%  of  the 
repurchase  offer  amount  will  consist  of: 
(a)  Assets,  which  may  include  Loans, 
that  can  be  sold  or  disposed  of  in  the 
ordinary  course  of  business  at 
approximately  the  price  at  which  the 
"  Fund  has  valued  such  investment 
within  a  period  equal  to  the  period 
between  the  repurchase  request 
deadline  and  the  repurchase  payment 
deadline;  or  ib)  assets,  including  Loans, 
that  mature  by  the  next  repurchase 


payment  deadline.  In  the  event  the 
Fund's  assets  fail  to  comply  with  this 
requirement,  the  Board  will  cause  the 
Fund  to  take  such  action  as  it  deems 
appropriate  to  ensure  compliance. 

10.  In  compliance  with  the  asset 
coverage  requirements  of  section  18  of 
the  Act,  any  senior  security  issued  by 
the  Fund  or  other  indebtedness  of  the 
FHnd  will  either  mature  by  the  next 
repurchase  pricing  date  or  provide  for 
the  Fund's  ability  to  call  or  repay  such 
indebtedness  by  the  next  repurchase 
pricing  date,  either  in  whole  or  in  part, 
without  penalty  or  premium,  as 
necessary  to  permit  the  Fund  to 
complete  the  repurchase  offer  in  an 
amount  determined  by  the  Board. 

11.  The  Fund's  Board  has  adopted 
written  procedures  to  ensure  that  the 
fund's  portfolio  assets  are  sufficiently 
liquid  so  that  the  Fund  can  comply  with 
its  fundamental  policy  on  repurchases 
and  the  liquidity  requirements  of  rule 
23c-3{b)(10)(i).  the  Board  will  review 
the  overall  composition  of  the  portfolio 
and  make  and  approve  such  changes  to 
the  procedures  as  it  deems  necessary. 

Applicants'  Legal  Analysis 

1 .  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  the  Act  or  rule  thereunder, 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  Section  23(c)  of  the  Act  provides  in 
relevant  part  that  no  registered  closed- 
end  investment  company  shall  purchase 
any  securities  of  any  class  of  which  it 

is  the  issuer  except:  (a)  On  securities 
exchange  or  other  open  market;  fb) 
pursuant  to  tenders,  after  reasonable 
opportunity  to  submit  tenders  given  to 
all  holders  of  securities  of  the  class  to 
be  purchased;  or  (c)  under  other 
circumstances  as  the  Commission  may 
permit  by  rules  and  regulations  or 
orders  for  the  protection  of  investors. 

3.  Rule  23c-3  under  the  Act  permits 
a  registered  closed-end  investment 
company  to  make  repurchase  offers  at 
net  asset  value  to  its  shareholders  at 
periodic  intervals  pursuant  to  a 
fundamental  policy  of  the  investment 
company.  "Periodic  interval"  is  defined 
in  rule  23c-3(a)(l)  as  an  interval  of 
three,  six.  or  twelve  months.  An  interval 
fund  may  not  suspend  or  postpone  a 
repurchase  offer  except  by  vote  of  the 
fund's  directors/trustees,  and  then  only 
under  limited  circumstances.  Rule  23c- 
3(b)(4)  requires  that  notification  of  each 
repurchase  offer  be  sent  to  shareholders 
no  less  than  21  days  and  no  more  than 


Federal  Register / Vol.  66,  No.  188 /Thursday.  September  27,  2001 /Notices 


494.15 


42  days  before  the  repurchase  request 
deadline.  Rule  23c-3(a)(3)  provides  that 
a  repurchase  offer  amount  may  be 
between  5%  and  25%  of  the  common 
stock  outstanding  on  the  repurchase 
request  deadline. 

4.  Applicants  request  an  order 
pursuant  to  sections  6(c)  and  23(c)  of 
the  Act  exempting  them  from  rule  23c- 
3(a)(1)  to  the  extent  necessary  to  permit 
the  Fund  to  make  monthly  repurchase 
offers.  Applicants  also  request  an 
exemption  from  the  notice  provisions  of 
rule  23c-3(b)(4)  to  the  extent  necessary- 
to  permit  the  Fund  to  send  notification 
of  an  upcoming  repurchase  offer  to 
shareholders  at  least  seven  days  but  no 
more  than  fourteen  days  in  advance  of 
the  repurchase  request  deadline 

5.  Applicants  contend  that  monthly 
repurchase  offers  are  in  the 
shareholders'  best  interests  and 
consistent  with  the  policies  underlying 
rule  23c-3.  Applicants  assert  that 
monthly  repurchase  offers  will  provide 
investors  with  more  liquidity  than 
quarterly  repurchase  offers.  Applicants 
assert  that  shareholders  will  be  better 
able  to  manage  their  investments  and 
plan  transactions,  because  if  they  decide 
to  forego  a  repurchase  offer,  they  will 
only  need  to  wait  one  month  for  the 
next  offer.  Applicants  also  contend  that 
the  Fund's  management  will  be  able  to 
better  manage  the  Fund's  Loan  portfolio, 
because  repurchase  offers  will  become 
part  of  a  routine  that  is  expected  to 
provide  management  with  more  regular 
and  predictable  liquidity  requirement. 

6.  Applicants  propose  to  send 
notification  to  shareholders  at  least 
seven  days,  but  no  more  than  fourteen 
days,  in  advance  of  a  repurchase  request 
deadline.  Applicants  assert  that, 
because  the  Fund  intends  to  price  on 
the  repurchase  request  deadline  and  pay 
on  the  next  business  day,  the  entire 
procedure  can  be  completed  before  the 
next  notification  is  sent  out  to 
shareholders;  thus  avoiding  any  overlap. 
Applicants  believe  that  these 
procedures  will  eliminate  any 
possibility  of  investor  confusion 
Applicants  also  state  that  monthly 
repurchase  offers  will  be  accepted  as  a 
fundamental  feature  of  the  Fund,  and 
the  Fund's  prospectus  will  provide  a 
clear  explanation  of  the  repurchase 
program. 

7.  Applicants  believe  that  both  the 
primary  and  secondary  markets  for 
Loans  have  experience  sufficient  growth 
in  recent  years  that  the  Fund  will  have 
adequate  liquidity  to  support  monthly 
repurchases.  Applicants  state  that  over 
the  past  decade,  the  Loan  market  has 
expanded  significantly,  with  greater 
volumes  and  a  significantly  larger 
number  of  buyers  and  sellers. 


Applicants  contend  that  the  depth  and 
efficiency  of  these  markets,  together 
with  the  portfolio  manager's  experience 
and  judgment,  will  enable  the  Fund  to 
maintain  fully  liquid  assets  at  levels  that 
will  meet  or  exceed  the  requirements  of 
rule  23C-3. 

8.  Applicants  submit  that  for  tht^ 
reasons  given  above  the  requested  relief 
is  necessary  and  appropriate  in  the 
public  interest  and  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  b\  the  policy 
and  provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  am  order 
granting  the  requested  relief  ".hali  be 
subject  to  the  following  conditions: 

1.  The  Fund  will  not  make  a 
repurchase  offer  pursuant  to  rule  23c- 
3(b)  for  a  repurchase  offer  amount  of 
more  than  5"'n  in  any  one-month  period, 
and  not  more  than  2.t%  in  the  aggregate 
in  any  one-quarter  period  of  its 
outstanding  shares  The  Fund  may 
repurchase  additicmal  tendered  shares 
pursuant  to  rule  23c-:}(b)(.T)  oniv  to  the 
extent  the  aggregate  of  the  pert  entages 
of  additional  shares  so  repurchased  does 
not  exceed  2%  in  anv  given  one-quarter 
period. 

2.  Payment  for  repurthased  shares 
will  occur  at  least  fixe  business  davs 
before  notification  of  the  next 
repurchase  offer  is  sent  to  shareholders 
of  the  Fund. 

3.  The  Fund  will  maintain  an 
investment  policy  that  require>.  under 
normal  conditions,  that  at  least  H()"'o  of 
the  value  of  its  total  assets  will  he 
invested  in  Loans 

For  the  (^ommisMon,  b\  the  Division  of 
Investment  Management,  under  delegated 
authoritv 

Margaret  H.  McFarland. 
Deputy  Secrptary. 

iPR  Dor    01-24180  Filed  9-2&-01;  8:45  am) 
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SECURtTfES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25166:  Fite  No.  812-12588] 

Met  Investors  Series  Trust  and 
Metropolitan  Life  Insurance  Company 

Septemher  21,  2(H)1 
AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  .Application  under 
176(b)  of  the  Investment  Companv  .\i  t 
of  1940  (the  "Act  ")  for  an  exemption 
from  section  17(a)  of  the  Act. 

SUMMARY:  Applicants  request  an  order  to 
allow  certain  series  of  a  registered  open- 


end  investment  i  ornprinx  !<   .k  ijiiim  all 
of  the  assets  and  iidiuiitie'-  ul  i  erl.nn 
other  series  of  the  same  registered  open- 
end  investment  rompanv.  Because  of 
certain  affiliations  appHcants  may  not 
relv  on  Rule  17a-8  under  the  Act. 
APPLICANTS:  Met  Investors  Series  Trust 
MIT   5  and  Metropolitan  Life 
Insurant  I'  Ctjmpany  ("MetLife"). 

FILING  DATES  The  applicants  was  filed  on 

.■\ugu'-l   i    2001 

HEARING  OR  NOTIFICATtON  OF  HEARING:  An 
order  granting  the  dppiK;atii)n  win  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary-  and  ser\'ing 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  12,  2001  and 
should  be  accompanied  by  proof  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary'. 
ADDRESSES:  Secretary,  Securities  and 
L\(  hange  Commission,  450  Fifth  Street, 
\\\     Washington   DC  20549-0609. 
.\pplnaiits  Met  Investors  Series  Trust, 
22  Corporate  Plaza  Drive,  Newport 
Beat  h.  flalifomia  92660,and 
Metropolitan  Life  Insurance  Company, 
One  siadisnn  ,\venue.  New  York,  New 

Vnrk   10(110 

FOR  FURTHER  INFORMATION  CONTACT 
Mark  Cowan,  Senior  Counsel,  or  Keith 
Carpenter,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NVV.,  Washington,  DC 
20549  (Tel   202-942-9080) 

.Xppluant.s  Representations 

1    Met  Investors  Series  Trust  ("MIT  ") 
is  a  recently  organized  Delaware 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company  and  is  presently  comprised  of 
twenty-three  separate  series.  Shares  of 
each  series  of  MIT  are  sold  only  to 
certain  accounts  of  MetLife  and  its 
affiliates  to  fund  benefits  under  certain 
individual  flexible  premium  and 
modified  single  premium  variable  life 
insurance  policies  and  certain 
individual  and  group  variable  annuity 
contracts  (  "Contracts")  issued  by 
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MetLife  and  its  affiliates  and  to 
qualified  pension  and  retirement  plans 
As  of  the  date  of  this  application. 
MetLife  and  its  affiliates  are  the 
shareholders  of  record  of  the  series  of 
MIT  '  OnJv  four  series  are  involved  in 
the  proposed  transactions.  These  series 
are  BlackRock  Equity  Portfolio. 
BlackRock  U.S.  Government  Portfolio, 
Met/Putnam  Research  Portfolio  and 
PIMCO  Total  Return  Portfolio  MIT, 
along  with  its  series,  are  referred  to 
herein  collectively,  as  the  "Met 
Portfolios". 

2.  MetLife.  a  New  York  life  insurance 
company,  is  a  leading  provider  of 
insurance  and  financial  products  and 
services  to  individual  and  group 
customers.  MetLife  provided  the  initial 
seed  money  for  the  Met/Putnam 
Research  and  the  PIMCO  Total  Return 
Portfolios.  MetLife  (as  a  result  of  its 
investment  of  seed  capital)  and  the 
separate  accounts  of  certain  of  MetLife's 
affiliates  are  the  shareholders  of  record 
of  Met/Putnam  Research  and  PIMCO 
Total  Return  Portfolios. 

3.  MetLife  Investors  USA  Insurance 
Company  ("MLI  USA")  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Delaware  MLI  USA 
is  a  wholly-owned  subsidiary  of  MetLife 
Investors  Group.  Inc.  ("MetLife 
Investors").  MetLife  Investors  is  a 
wholly-owned  subsidiary  of  MetLife 
MLI  USA,  through  its  separate  account, 
is  the  record  shareholder  for  the 
BlackRock  Equitv'  and  BlackRock  U.S. 
Government  Income  Portfolios 

4.  Met  Investors  Advisory  Corp. 
(formerly  known  as  Security  First 
Investment  Management  Corporation) 
("Met  Advisory")  serves  as  investment 
adviser  to  MIT  but  has  delegated 
responsibility  for  the  day-to-day 
management  of  the  series  to  various 
unaffialiated  sub-advisers.  Met  .\dvisorv 
is  a  wholly-owned  subsidiary  of  MetLife 
Investors.  Met  Advisorv  is  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  as 
amended  (the  "Advisers  Act"). 

5.  On  lune  5,  2001,  the  Board  of 
Trustees  of  MIT  ("MIT  Board"), 
including  a  majority  of  the  Trustees  who 
are  not  interested  persons  under  section 
2(a)(19)  of  the  Act  (the  "Disinterested 
Trustees"),  authorized  agreements  and 
plans  of  reorganization  (with  respect  to 
the  Fund  Reorganizations  as  defined 
below)  (the  'Plans")  pursuant  to  which 
certain  of  the  Met  Portfolios  (the 
"Acquiring  Portfolios")  will  acquire  all 
of  the  assets  and  stated  liabilities  of 


certain  other  Met  Portfolios  (the 

Acquired  Portfolios").  Pursuant  to  the 
terms  of  the  Plans,  the  Acquired 
Portfolios  have  agreed  to  sell  all  of  their 
assets  (sub|ect  to  the  assumption  of 
certain  stated  liabilities)  to  certain 
corresponding  ■\cquiring  Portfolios  in 
exchange  for  shares  of  the  Acquiring 
Portfolios  (the    Fund  reorganizations"), 
the  exchange  will  take  place  at  the 
respective  net  asset  values  calculated  as 
of  the  close  of  business  on  the  business 
dav  immediatelv  prior  to  the  date  on 
which  the  Fund  Reorganizations  will 
occur.  Shareholders  of  the  Acquired 
Portfolios  will  exchange  their  shares  for 
Class  A  shares  of  the  Acquiring 
Portfolios.-'  As  a  result  of  the  Fund 
Reorganizations,  each  Acquired 
Portfolio  shareholder  will  receive  Class 
A  shares  of  the  Acquiring  Portfolios 
shares  having  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  the  corresponding  Acquired 
Portfolio's  shares  held  by  that 
shareholder  After  the  distribution  of  the 
.■\cquinng  Portfolio's  shares  and  the 
winding  up  of  the  .Acquired  Portfolio's 
business,  the  Acquired  Portfolio  will  be 
liquidated. 

6.  No  sales  change  will  be  imposed  in 
connection  with  Class  A  shares  of  the 
Acquiring  Portfolios  received  by  the 
Acquired  Portfolios'  shareholders. 
.Accordingly,  no  sales  charges  will  be 
incurred  by  shareholders  of  the 
Acquired  Portfolios  in  connection  with 
their  acquisition  of  shares  of  the 
Acquiring  Portfolios  in  the  Fund 
Reorganizations.  L'pon  consummation 
of  the  transactions  described  above, 
each  .Acquired  Portfolio  will  distribute 
its  full  and  fractional  shares  of  the 
Acquiring  Portfolio  pro  rata  to  its 
shareholders  of  record,  determined  as  of 
the  exchange  date. 

"  Prior  to  the  Fund  Reorganizations, 
the  shareholders  of  "..he  Acquired 
Portfolio  and  the  Class  A  shareholders 
of  the  .Acquiring  Portfolio  will  hold 
shares  with  identical  characteristics. 
Class  A  shares  of  the  Met  Portfolios  are 
sold  without  a  front-end  sales  charge  or 
a  contingent  deferred  sales  charge  and 
are  not  subject  U>  any  Rule  12b— 1  fees. 

8  The  investment  objectives  of  each 
of  the  Acquired  Portfolios  is  similar  to 
that  nf  the  corresponding  Acquiring 
Portfolios  The  investment  strategies  of 
each  Acquired  Portfolio  and  its 
corresponding  Acquiring  Portfolio  are 
also  similar 

9  There  is  a  Plan  for  the  Fund 
Reorganizations.  Each  Plan  may  be 


■  For  "as*?  of  refprenrf .  the  term    sharpholder"  is 
gfnerally  used  hereindftcr  U>  refer  to  Cxsntract 
ownei^  that  are  unit  holders  of  a  registered  separate 
account  that  invests  in  a  respective  Met  Portfolio. 


^The  .Acquired  Portfolios  offer  only  Class  A 
shares.  The  Acquiring  Portfolios  offer  Class  A.  Class 
B  and  Class  E  shares.  Class  B  and  Class  E  shares 
axe  not  involved  in  the  Fund  Reorganizations. 


terminated  by  the  mutual  agreement  of 
the  Acquiring  Portfolio  and  the 
Acquired  Portfolio. 

10.  The  Board,  on  behalf  of  each  of 
the  Acquired  and  Acquiring  Portfolios, 
including  in  each  case  a  majority  of 
Disinterested  Trustees,  approved  the 
Fund  Reorganizations  as  in  the  best 
interests  of  shareholders  and 
determined-that  the  interests  of  existing 
shareholders  will  not  be  diluted  as  a 
result  of  the  Fund  Reorganizations.  The 
MIT  Board  on  behalf  of  each  Portfolio 
considered,  among  other  things,  (a)  the 
terms  and  conditions  of  each  Fund 
Reorganization;  (b)  whether  the  Fund 
Reorganization  would  result  in  the 
dilution  of  shareholders'  interests;  (c) 
the  effect  of  the  Fund  Reorganization  on 
the  Contract  owners  and  the  value  of 
their  Contracts;  (d)  the  comparative 
performance  records  of  the  Acquired 
Portfolio  and  the  Acquiring  Portfolio, 
and  the  case  of  the  Acquiring  Portfolio, 
the  prior  performance  of  a  comparable 
fund;  (e)  the  expense  ratios,  fees  and 
expenses  of  the  Acquired  Portfolio  and 
of  the  Acquiring  Portfolio;  (f) 
comparability  of  the  Acquiring  and 
Acquired  Portfolio's  investment 
objectives  and  policies;  (g)  the  fact  that 
the  costs  estimated  to  be  incurred  by  the 
Portfolios  as  a  result  of  the  Fund 
Reorganizations  will  not  be  borne  by  the 
Portfolios  but  will  be  borne  by  MetLife 
or  an  affiliate;  (h)  the  benefits  to 
shareholders,  including  operating 
efficiencies,  to  be  achieved  from 
participating  in  the  restructuring  of  the 
investment  portfolios  to  be  offered  in 
cormection  with  MLI  USA's  insurance 
products  and  to  employee  benefit  plans; 
(i)  the  fact  that  the  Acquiring  Portfolio 
will  assume  the  identified  liabilities  of 
the  Acquired  Portfolio;  (j)  alternatives 
available  to  shareholders  of  the 
Acquired  Portfolios,  including  the 
liability  to  redeem  their  shares,  and  (k) 
the  expected  federal  income  tax 
consequences  of  the  Fund 
Reorganizations. 

11.  Each  Fund  Reorganization  is 
subject  to  the  approval  of  the  Acquired 
Portfolios'  shareholders.  A  Special 
Meeting  of  the  Shareholders  of  each 
Acquired  Portfolio  is  scheduled  to  be 
held  on  or  about  October  5,  2001.  As 
stated  above,  the  shareholder  of  record 
of  the  Acquired  Portfolios,  at  the  date  of 
this  Application,  is  MLI  USA  through 
its  registered  separate  account.  MLI 
USA  will  vote  all  shares  of  the  Acquired 
Portfolios  in  accordance  with  and  in 
proportion  to  timely  voting  instructions 
received  from  Contract  owners 
participating  in  the  separate  account 
registered  under  the  Act,  the  value  of 
which  is  invested  in  shares  of  the 
Acquired  Portfolio  through  such 
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separate  account  at  the  record  date. 
Shares  of  each  Acquired  Portfolio  for 
which  properly  executed  voting 
instructions  are  not  received  will  be 
voted  in  the  same  proportion  as  that  of 
shares  of  such  Acquired  Portfolio  for 
which  instructions  are  received. 

12.  MetLife  or  an  affiliate  will  be 
responsible  for  the  expenses  incurred  in 
connection  with  the  Fund 
Reorganizations. 

13.  The  Plans  are  subject  to  a  number 
of  conditions  precedent,  including 
requirements  that  (a)  the  Plans  shall 
have  been  approved  by  the  Boards  on 
behalf  of  each  of  the  Acquiring 
Portfolios  and  the  Acquired  Portfolios 
and  approved  by  the  requisite  votes  of 
the  holders  of  the  outstanding  shares  of 
each  of  the  Acquired  Portfolios  in 
accordance  with  the  provisions  of  MIT's 
Agreement  and  Declaration  of  Trust  and 
By-laws;  (b)  the  Acquired  Portfolio  and 
the  Acquiring  Portfolio  have  received 
opinions  of  counsel  stating,  among  other 
things,  that  (i)  each  Fund 
Reorganization  will  constitute  a  "fund 
reorganization"  under  Section  368  of 
the  Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  (ii)  the 
Acquiring  Portfolio  and  the  Acquired 
Portfolio  is  a  "party  to  a  fund 
reorganization"  within  the  meaning  of 
Section  368  of  the  Code,  (iii)  no  gain  or 
loss  will  be  recognized  by  the  Acquiring 
Portfolio  upon  the  receipt  of  the  assets 
of  the  Acquired  Portfolio  solely  in 
exchange  for  the  Acquiring  Portfolio 
shares  and  the  assumption  by  the 
Acquiring  Portfolio  of  the  identified 
liabilities  of  the  Acquired  Portfolio  and 
(iv)  no  gain  or  loss  will  be  recognized 
by  the  Acquired  PortfoUo  upon  the 
transfer  of  the  Acquired  Portfolio's 
assets  to  the  Acquiring  Portfolio  in 
exchange  for  the  Acquiring  Portfolio 
shares  and  the  assumption  by  the 
Acquiring  Portfolio  of  the  identified 
liabilities  of  the  Acquired  Portfolio  or 
upon  the  distribution  of  the  Acquiring 
Portfolio  shares  to  Acquired  Portfolio 
shareholders  in  exchange  for  their 
shares  of  the  Acquired  Portfolio;  and  (c) 
the  Acquired  Portfolio  and  the 
Acquiring  Portfolio  shall  have  received 
from  the  Commission  an  order 
exempting  the  Fund  Reorganizations 
from  the  provisions  of  section  17(a)  of 
the  Act. 

Applicant's  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  "(1)  knowingly 
to  sell  any  security  or  other  property  to 
such  registered  company  *   *   *  [or]  (2) 
knowingly  to  purchase  from  such 


registered  company  •    *    *  any  securitv 
or  other  property  *    *    *  "  Section  2ia)13) 
of  the  Act  defines  the  term    affiliated 
person"  of  another  person  t(i  include   in 
pertinent  part.  "(A)  anv  person  diret  tl\ 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote.  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person: 
(B)  any  person  5  per  centum  or  more  of 
whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled. 
or  held  with  power  to  vote,  by  such 
other  person:  (C)  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with,  such  other 
person*    *    *:  and  (E)  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  thereof  *    *   *    ' 

2.  Rule  17a-8  may  not  be  available  to 
exempt  the  proposed  transactions 
described  herein.  The  premise  of  Rule 
17a-8  is  that  the  investment  companies 
involved  in  mergers  or  consolidations 
are  under  common  control  by  virtue  of  - 
having  a  common  investment  adviser, 
directors  and/or  officers  and  no  other 
affiliation  exists.  In  this  case,  the 
Portfolios  may  be  deemed  to  be 
affiliated  persons  or  affiliated  persons  of 
each  other  because  MetLife  beneficially 
owns  5%  or  more  of  the  outstanding 
voting  securities  of  the  Acquiring 
Portfolios  through  its  investment  of 
initial  seed  capital. 

3.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  Section  17(a).  anv 
person  may  file  with  the  Commission  an 
apphcation  for  an  order  exempting  a 
proposed  transaction  from  one  or  more 
provisions  of  that  subsection  and  that 
the  Commission  shall  grant  such 
application  and  issue  such  order  of 
exemption  if  evidence  establishes  that 
"(1)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  (the 
Act];  and  (3)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
ItheAct)  *    *    V" 

4.  Applicants  submit  that  the  terms  of 
the  Fund  Reorganizations  satisf\'  the 
standards  set  forth  in  section  17(b),  in 
that  the  terms  are  fair  and  reasonable 
emd  do  not  involve  overreaching  on  the 
part  of  any  person  concerned 
Applicants  note  that  the  MIT  Board. 
including  the  Disinterested  Trustees, 
found  that  participation  in  the  Fund 
Reorganization  is  in  the  best  interests  of 
each  Portfolio  based  on  the  following 
factors;  (a)  The  interests  of  shareholders 


will  not  be  diluted;  lb)  the  Portfolios 
investment  objectives  and  policies  are 
similar;  (c)  the  benefits  to  shareholders, 
including  operating  efficiencies  and 
potential  economies  of  scale,  to  be 
achieved  from  participating  in  the 
restructuring  nf  the  investment 
portfolios  to  be  offered  in  connection 
with  MLI  USA's  insurance  products  and 
to  employee  benefit  plans;  (d)  no  sales 
charges  will  be  imposed  in  connection 
with  the  Fund  Reorganizations;  (e)  the 
service  and  distribution  resources 
available  to  MIT  and  the  anticipated 
increased  array  of  investment 
dlternatiyes  available  to  the 
shareholders  of  MIT;  (f)  the  transactions 
will  be  free  from  federal  income  taxes; 
(g)  the  conditions  and  policies  of  Rule 
17a-fl  will  be  followed,  (h)  the  Fund 
Reorganizations  have  been  submitted  to 
shareholders  of  the  Acquired  Series 
pursuant  to  registration  statements  on 
Form  N-14  under  the  1933  Act;  (i)  the 
transfer  of  securities  in  exchange  for 
shares  will  be  at  relative  net  asset  value; 
(j)  MetLife  or  an  affiliate  will  pay  tiie 
expenses  incurred  by  the  Portfolios  in 
connection  with  the  Fund 
Reorganizations;  and  (k)  no 
overreaching  by  anv  person  concerned 
with  the  transactions  is  occurring. 

Conclusion 

For  the  reasons  and  upi  ii  !li<  factors 
set  forth  above  ,^pplK.ants  stale  that  the 
requested  order  meets  the  standards  set 
forth  in  section  17(b)  of  the  Ad  and 
should,  therefore,  be  granted. 

Kor  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 

authontv 

Margaret  H.  Mcharland 

ih'put\  >>fcrv\ar, 

[FR  Doc.  01-24183  Filed  9-2&-01:  8:45  am] 
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[Release  No.  2516S/Septefnber  21    2001  j 

Investment  Company  Act  of  1940: 
Order  Extending  Prior  Order  Under 
Sections  6<c),  17(b)  and  38(a)  of  the 
Investment  Company  Act  of  1 940 
Granting  Exemptions  from  Certain 
Provisions  of  the  Act  and  Certain 
Rules  Thereunder 

In  light  of  the  n.>c:ent  events aflEscting 
the  financial  markets,  the  Commission 

finds  that  an  order  extending  the 
exemptions  granted  in  its  order  of 
September  14,  2001,  investment 
C^impany  Act  Release  No.  25156 
("September  14  Order"):  Is  necessary 
and  appropriate  to  the  exercise  of  the 
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powers  conferred  on  it  by  the  Act;  is 
necessary'  and  appropriate  in  the  pubhc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act:  and  permits 
transactions  the  terms  of  which, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned. 

The  necessitv  for  immediate  action  of 
the  Commission  does  not  permit  prior 
notice  of  the  Commission's  action. 
Accordingly.  IT  IS  ORDERED: 

I.  The  Ability  of  Certain  Registered 
Investment  Companies  To  Borrow 

The  e.xemptions  from  sections 
12(d)(3),  13(a)(2).  13(a)(3).  17(a)  and 
18(f)(1)  granted  in  the  September  14 
Order  are  extended  through  September 
28.  2001  subject  to  the  terms  and 
conditions  set  forth  in  the  September  14 
Order. 

n.  Interfund  Lending  .\rrangements 

Until  September  28.  2001,  anv 
registered  investment  company 
currently  able  to  rely  on  a  Commission 
order  permitting  an  interfund  lending 
and  borrowing  facility  (  "IFL  Order") 
may  make  loans  through  the  facilitv  in 
an  aggregate  amount  that  does  not 
exceed  25  per  cent  of  its  current  net 
assets  at  the  time  of  the  loan 
notwithstanding  any  lower  limitation  in 
the  IFL  Order,  as  long  as  the  loan 
otherwise  is  made  in  accordance  with 
the  terms  and  conditions  of  the  IFL 
Order, 

Bv  thf  C^ornmis'iiDn  i 

Mar);aret  H.  VlcFarland,  ' 

Deputy  Secretary. 
FR  D')(    ni-2418q  Filed  9-2&-01;  8:45  am] 
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FEDERAL  REGISTER  CrTATlON  OF  PREVIOUS 

ANNOUNCEMENT:  [To  be  published 

Mondav,  September  24.  2001] 

STATUS:  Open  meeting. 

PtJkCE:  450  Fifth  Street.  N'W  , 

Washington.  DC 

TIME  AND  DATE  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday.  September  25.  2001 

at  1:00  p.m. 

CHANGE  IN  THE  MEETING:  Additional  Item 

The  following  item  has  been  added  to 
the  open  meeting  scheduled  for 
Tuesday,  September  25.  2001 

The  Commission  will  consider 
whether  to  extend  the  compliance  date 


for  certain  amendments  to  Rule  482 
under  the  Securities  Act  of  1993  and 
Rule  34b-l  under  the  Investment 
Companv  Act  of  1940,  These  rule 
amendments  require  that  fund 
advertisements  and  sales  literature 
include  standardized  after-tax  returns  if 
the  sales  material  either  (i)  includes 
after-t.ix  perfnrmanc  e  information;  or  (ii) 
includes  any  performance  information 
together  with  representations  that  the 
fund  is  managed  to  limit  taxes.  The 
compliance  date  for  the  rule 
amendments  is  October  1.  2001. 

For  further  information  contact  Katy 
Mobedshahi.  Staff  .Attornev,  Division  of 
investment  Management  at  (202)  942- 
0699. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  the  abn\  e  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
s^hedullng  i  if  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contac:t:  The  Office 
of  the  Secretarv'  (202)  942-7070. 

Dated:  September  24,  2001 
Jonatlian  G.  Katz, 

Secretary. 

|FR  Doc,  01-24279  Filed  9-24-01;  4:08  pmi 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  44828/September  21,  2001] 

Securities  Exchange  Act  of  1934; 
Order  Extending  Emergency  Order 
Pursuant  to  Section  12(k)<2)  of  the 
Securities  Exchange  Act  of  1934 
Taking  Temporary  Action  to  Respond 
to  Market  Developments  Concerning 
the  American  Stock  Exchange,  LLC 

The  Commission  is  extending  the 
Emergency  Order  Pursuant  to  Section 
12(k)(2)  of  the  Securities  Exchange  Act 
of  1934  Taking  Temporary  Action  to 
Respond  to  Market  Developments 
Concerning  the  American  Stock 
Exchange  LLC,  Securities  Exchange  Act 
Release  No,  44797  (September  16,  2001) 
("Emergency  Order")  for  five  additional 
business  davs  Based  on  all  available 
information,  the  Ciommission  has 
determined  that  extending  the 
Emergf'ncv  Order  is  necessary  in  the 
public  interest  and  for  the  protection  of 
investors  to  maintain  fair  and  orderly 
sec:urities  markets  in  the  wake  of  their 
reopening  following  the  attacks  of 
September  11,  2001 

Therefore,  it  is  Ordered,  pursuant  to 
section  12(k)(2)  of  the  Securities 


Exchange  Act  of  1934,  that  the 
Emergency  Order  is  extended  for 
another  five  business  days,  beginning  on 
September  24,  2001,  and  ending  on 
September  28,  2001.' 

B\'  the  Cnmmission. 
Margaret  H.  VicFarland, 

Deputy  Secretary. 

(FR  Doc.  01-24186  Filed  ''>-2B-(.)l;  8:4,t  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  44827/Septemt)er  21 ,  2001] 

Securities  Exchange  Act  of  1934; 
Order  Extending  Emergency  Order 
Pursuant  to  Section  12(k)(2)  of  the 
Securities  Exchange  of  Act  of  1934 
Taking  Temporary  Action  to  Respond 
to  Market  Developments 

The  Commission  is  extending  the 
Emergency  Order  Pursuant  to  Section 
12(k)(2)  of  the  Securities  Exchange  Act 
of  1934  Taking  Temporary  Action  to 
Respond  to  Market  Developments, 
Securities  Exchange  Act  Release  No. 
44791  (September  14,  2001) 
("Emergency  Order")  for  five  additional 
business  days.  Based  on  all  available 
information,  the  Commission  has 
determined  that  extending  the 
Emergency  Order  is  necessary  in  the 
public  interest  and  for  the  protection  of 
investors  to  maintain  fair  and  orderly 
markets  in  the  wake  of  their  reopening 
following  the  attacks  of  September  1 1 , 
2001. 

Therefore,  it  is  Ordered,  pursuant  to 
section  12(k)(2)  of  the  Securities 
Exchange  Act  of  1934,  that  the 
Emergency  Order  is  extended  for 
another  five  business  days,  beginning  on 
September  24.  2001.  and  ending  on 
September  28,  2001.'  The  Commission 
also  notes  that  the  week  of  September 
10.  2001  should  continue  to  be  excluded 
for  purposes  of  calculating  average  daily 
trading  volume  ("ADTV")  under  Rule 
lOb-18. 


'■  This  Ordpr  extends  the  reiief  of  the  Kmei^cncy 
Order  for  the  additional  five  busines.s  days  allowed 
in  .Swtion  12(1<.)(2)  of  the  Exchange  .\c:\   if  the 
Oimmission  beheves  that  cirrumstanc  es  warrant 
further  rehef  of  this  nature,  it  will  consider  whether 
it  should  take  additional  action,  such  as  issuing 
orders  under  Section  12(k)(2)  of  the  Exchange  .\ct. 
Section  36  of  the  Exchange  Act.  or  other  provisions 
of  the  securities  laws, 

'  This  Order  extends  the  relief  of  the  Emergency 
Order  for  the  additional  five  business  days  allowed 
in  Section  12(k)(2)  of  the  Exchange  Act  If  the 
Commission  believes  that  circumstances  warrant 
further  relief  of  this  nature,  it  will  consider  whether 
it  should  take  additional  action,  such  as  issuing 
orders  under  Section  12(k)(21  of  the  Exchange  Act, 
.Sec;tion  36  of  the  Exchange  .Act.  or  other  provisions 
of  the  securities  laws. 


Federal  Register/ Vol.  66,  No.  188 /Thursday.  Sep^teniber 


JOOl  'Notirps 


49439 


By  the  Commissinn 
Margaret  H.  McFarland, 

Deputy  Serrptcirw 

|FR  D(i(  ,  01-24180  Filed  4-2R-01 :  8'4,t  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44823;  File  No.  SR-NFA- 
2001-01] 

Self-Regulatory  Organization;  Notice  of 
FIHng  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Futures  Association  Relating  to 
Security  Futures  Products 

September  20.  2001. 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
('Exchange  Act"),'  and  Rule  19b-7 
under  the  Exchange  Act.'  notice  is 
hereby  given  that  on  August  21.  2001. 
the  National  Futures  Association 
("NFA")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I,  II.  Ill  below, 
which  Items  have  been  prepared  by 
NFA.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

On  July  20.  2001,  the  NFA  submitted 
the  proposed  rule  change  to  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  for  approval.  The 
CFTC  approved  the  proposed  rule 
change  on  August  20,  2001. ' 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

The  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA") 
amended  Section  15A  of  the  Exchange 
Act  to  add  new  subsection  (k).-*  which 
makes  NFA  a  national  securities 
association  for  the  limited  purpose  of 


'  15  r.S  C   78s(b)(7). 

M7CFR240  19b-7 

'On  .^ugust  29.  2001.  thp  NF.^  submitted  a 
proposed  rule  change  to  the  f;FTC  to  amend  the 
Interpretive  Notice  on  Obligation  to  (Customers 
and  Other  Market  Participants"  ("Interpretive 
Nofire")  that  is  included  in  the  instant  proprTsed 
rule  change  On  September  7.  2001,  pursuant  to 
Section  17(il  of  the  Commoditv  Exchange  .^ct,  7 
I'.S.C.  211|).  the  CFTC  deemed  the  prtiposed  rule 
change  to  amend  the  aforementioned  Interpretive 
Notice  to  be  effective  Telephone  conversation  with 
Kathrvn  Camp.  .^ssrx;iate  General  Counsel,  NF.A. 
and  Marc  McKavIe  and  -^ndrew  Shipe.  Spe<  lal 
C^ounsel.  Division  of  Market  Regulation 
("Division").  (Commission,  on  .September  i:(,  jOdl 
On  September  18.  2001,  the  NF.A  filed  a  proposed 
rule  change  ISR-.NF,*i-20Ol-O2|  with  the 
Commission  that  incorporates  the  amendment  to 
the  Interpretive  .Notice. 

M5  U.S,C.  78o-3(kl. 


regulating  the  activities  of  NFA 
Members  who  are  registered  as  brokers 
or  dealers  in  security  futures  products 
under  Section  15(b)(n)  of  the  Exchan^je 
■■\ct,"'  The  most  significari!  provisions  of 
the  proposed  rule  changf  wouhi  ni.ike 
the  requirements  that  applv  to  the 
security  futures  activities  nf  these  \FA 
Members  reasonably  comparable  to 
those  that  applv  to  NASD  members,''  as 
required  by  Section  15(k)(2)  of  the 
Exchange  Act," 

II.  Self-Regulatory  Organization't^ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  mav  be 
examined  at  the  places  specified  in  itom 
IV  below  These  statements  are  set  forth 
in  Sections  A.  B.  and  C  below  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretarv.  NFA.  and 
on  the  Commission's  web  site  (http:// 
w'H'Vi'.sec.gov). 

A   Self-Reguloion.'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CFMA  lifted  the  IH-vear  ban    .n 
single  stock  futures  and  narrow-hdscd 
security  indices  (security  futures- 
products)  and  regulates  these  produi  Is 
as  both  securities  and  futures.  The 
CFMA  amended  Section  15A  of  the 
Exchange  Act  to  add  new  subsection 
(k)."*  which  makes  NFA  a  national 
securities  association  for  the  limited 
purpose  of  regulating  the  activities  of 
NFA  Members  who  are  registered  as 
brokers  or  dealers  in  securit\  futures 
products  under  Section  1.5(b)(n)  of  tht 
Exchange  Act.''  which  was  also  added 
by  the  CFMA  Section  15A(k)(2)'" 
requires  NFA  to  have  anti-fraud  anti 
manipulation,  and  customer  protection 
rules  reasonablv  comparable  to  those  of 
the  National  Association  of  Securities 
Dealers.  Inc.  CNASD  j  for  the  purpose 


'  15  L.S.C   78o(b)(ll) 

'For  purposes  of  tlaritv.  references  to  "NASDR." 
•NASDR  memfwrs  ■  and  "NASDR  Conduct  Rules" 
in  this  notit  e  have  been  changed  to  "NASD." 

^.^SD  memtiers"  and  "NASD  Rules."  rcspedivelv 
Telephone  (  onversation  with  Kathryn  Camp. 
.■\sso(  late  General  Counsel.  NFA.  and  Nancy 
Sanow    .Assistant  Director,  and  Marc  McKayle, 
.Spet  lal  (kiiinsel.  D\\  ision.  Commission,  on 
.September  14,  21M11 

15  L.SC   78<>-3lk|(2J, 

"ISU.S.C.  78o-3(k). 

« 15  use.  78o(b)(n) 

"'15U.S.C.78«>-3(k)(2i. 


of  governing  the  secuntv  futures 
activities  of  these  Section  15{b)(ll) ' ' 
broker-dealers. 

NFA  represents  that  it  already  has 
anti-fraud,  anti-manipulation,  and 
customer  protection  rules  that  have 
proven  effective  in  governing  the  futures 
activities  of  NFA  Members.  However. 
NFA's  rules  sometimes  take  a  different 
approach  than  NASD's  rules  and,  as  a 
result,  they  do  not  correspond  in  every 
m^t.ince.  Therefore,  NFA  has  adopted 
tile  proposed  rule  change  in  order  to 
ensure  that  NFA  meets  the  standards 
imposed  by  Section  15A(k)(2)  of  the 
Exchange  Act.'^ 

In  NFA  staffs  discussions  with  SEC 
staff.  SEC  staff  suggested  that  NFA's 
rules  should  be  comparable  to  those 
NASD  rules  that  apply  to  options  since 
both  are  derivative  instruments.  SEC 
staff  also  told  NFA  in  include  those 
rules  that  apply  to  wTiting  options  since 
tlv  risks  of  futures  transactions  are  more 
Miiular  tn  the  risks  of  writing  options 
thrii.  t    'h<'  risks  of  purchasing  them. 
These  [rinciples  guided  NFA  in 
developing  the  proposed  rule  change.  A 
mor-    i'  tilled  discussion  of  the  rule 
ch.ingi'  fi'ijows. 

a.  Bylaw  1101  (Doing  Business  With 
Non-Members) 

Bylaw  :m\:  prohibits  NFA  Members 
from  dniiii.'  t  usiness  with  non-Members 
whi   .ifi  ri'ijiiifed  to  be  registered  with 
till'  crrt"  as  futures  commission 
nu>n  hants  (   FCMs"),  introducing 
brokers  ("IBs"),  commodity  pool 

pcrator*.  f "CPOs"),  or  commodity 
trading  acivisors  ("CTAs").  Section 
4  fi  H  ( 4  )(C)  of  the  Commodity  Exchange 
Act  i  CEA")  1  *  provides  that  registered 
futures  associations  may  not  prohibit 
their  members  from  doing  security 
futures  business  with  FCMs  and  IBs 
registered  under  Section  4f(a)(2)  of  the 
TEA    *  Rx  irtw  1 101  has  been  amended 
.11  I  i  iiiiirigU 

b  Bvlaw  1507,  Compliance  Rule  1-1, 
t.iii  (  .i(i,  ()f  Arbitration  Section  1 

l)''!initii.ns) 

The  definition  of  futures  has  been 
amended  to  include  security  futures 
I  r   liiK  t^  The  amendments  make  it 
t.ieai  tiidt  .\FA  has  both  compliance  and 
arbitration  jurisdiction  over  security 
futures  tr.ins.K  lions  involving  its  NFA 
Members- 
Compliance  Rule  1-1  has  also  been 
amended  to  add  a  definition  of 
"Exchange  Act,"  since  the  Exchange  Act 


"15  U.S.C.  78o(b)(ll). 
"ISU.SC.  78o-3(k)(2|. 
"7U.S.C  6fIa)(4)(C) 
'«7  U.S.C.  6«a)(2). 
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is  now  referred  to  in  a  number  of  places 
in  the  Compliance  Rules. 

c.  Compliance  Rule  2-7  (Designated 
Security  Futures  Principals) 

Proposed  Compliance  Rule  2-7(b) 
requires  NFA  Members  who  register  as 
broker-dealers  under  Section  15(b)(ll) 
of  the  Exchange  Act  '"'  ("passported 
Members")  to  designate  one  or  more 
security  futures  principals  and  requires 
the  principal  to  take  the  Series  30 
examination  (for  futures  branch  office 
managers),  which  will  be  updated  to 
include  questions  regarding  supervision 
of  activities  involving  security  futures 
products."'  This  is  comparable  to  NASD 
Rule  1022(f),  which  requires  NASD 
members  who  engage  in  options 
transactions  to  have  at  least  one 
registered  options  principal 

Corresponding  changes  to  Compliance 
Rules  2-8.  2-29,  and  2-30  require  a 
designated  security  futures  principal  to 
review  discretionary  trades,  approve 
promotional  material,  and  approve 
customer  accounts  for  security  futures 
transactions 

d.  Comphance  Rules  2-22  and  2-26 

Compliance  Rule  2-22  has  been 
amended  to  prohibit  NFA  Members 
from  implying  that  they  have  been 
sponsored,  recommended,  or  approved 
by  any  federal  or  state  regulatory  body 
This  maJtes  it  comparable  to  NASD  Rule 
2210{d)(2)(J). 

CFTC  Regulations  155.3'"  and  155.4"' 
dictate  the  terms  under  which  an 
associated  person  ("AP")  of  one 
Member  can  open  and  trade  an  account 
with  another  Member.  Compliance  Rule 
2-26  has  been  amended  to  incorporate 
these  regulations  in  order  to  make  it 
comparable  to  NASD  Rule  3050 

e.  Compliance  Rule  2-29  (Promotional 
Material) 

NFA's  and  NASD's  promotional 
material  rules  are  comparable  for  the 
most  part.  NASD's  rules  do.  however. 
contain  several  requirements  that  are 
either  not  included  or  not  explicitly 
stated  in  NFA's  rules  The  amendments 
to  Compliance  Rule  2-29  are  intended 
to  make  it  more  like  NASD's 
promotional  material  rules  in  the  wav  it 
applies  to  promotional  material  for 
security  futures  products. 

The  amendment  to  Compliance  Rule 
2-29(b)  adds  new  subsection  (6) 
regarding  testimonials.  This 
requirement  is  actually  stricter  than 


:'■  15  f  sc  78orbi(n). 

**  Current  registrants  will  not  have  lo  take  the 
S^^nes  30  examination  if  they  take  an  appropriate 
training  Lourse 

■'  1- CFR  155  3 

"laCFR  155  4 


NASD  Rule  _'210id)(2)(D),  which  is  the 
( (imparable  NASD  requirement,  since 
the  proposed  NFA  requirement  actually 
prohibits  the  use  of  anv  testimonial  that 
is  not  representative  of  all  reasonably 
( omparable  accounts. 

A  new  section  (j)  has  been  added  to 
be  comparable  with  various 
requirements  in  N.ASD  Rules  2210  and 
2220.  This  section  applies  only  to  the 
promotional  material  of  passported  NFA 
Members  (and  their  .Associates)  that 
specificallv  refers  to  security  futures 
products.  Among  other  things. 
Compliance  Rules  2-29()): 

•  Requires  promotional  material  that 
solicits  for  a  trading  program  to  be 
managed  bv  an  FCM  or  IB  Member  to 
include  the  cumulative  performance 
history-  of  the  Member's  customers  who 
have  used  the  trading  program  or  to 
state  that  the  program  is  unproven; 

•  Requires  NFA  Members  to  provide 
customers  with  supporting 
documentation,  upon  request,  for  any 
claims,  comparisons,  recommendations, 
statistics,  and  other  technical  data  made 
in  the  promotional  material; 

•  Prohibits  promotional  material  from 
referring  to  past  trading 
recommendations  in  security  futures 
products,  the  underlying  securities,  or 
derivatives  thereof  unless  it  describes 
all  other  recommendations  made  for 
similar  products  over  the  last  year; 

•  Protiibits  promotional  material  for 
securitv  futures  products  from  making 
specific  trading  recommendations 
unless  the  material  discloses  conflicts  of 
interest  based  on  activities  in  the 
underlying  security  and  offers  to 
provide  information  on  ail 
recommendations  made  for  similar 
products  over  the  last  year; 

•  Provides  that  promotional  material 
that  is  not  accompanied  or  preceded  by 
the  disclosure  statement  for  security 
futures  products  can  only  contain  a 
general  description  of  security  futures 
products,  the  name  of  the  NFA  Member, 
and  the  person  to  contact  for  a  current 
disclosure  statement;  and 

•  Requires  NFA  Members  to  pre-file 
all  mass  media  advertising  that  relates 
to  security  futures  products  (unless  it 
merely  mentions  them  as  one  of  the 
services  it  offers). 

f.  Compliance  Rule  2-30  (Suitability) 

Two  statutorv  provisions  effectively 
require  NFA  to  have  suitability  rules 
comparable  to  those  of  NASD.  First,  the 
suitabilitv  requirements  are  customer 
protection  rules  that  are  included  in  the 
requirements  for  qualification  under 
Section  15A(k)  of  the  Exchange  Act,'" 
Second,  the  listing  requirements  in 


Section  2(a)(l)(D)(i)(V)  of  the  CEA  -'" 
essentiallv  bar  transactions  by  FCMs, 
IBs,  CTAs,  CPOs,  and  APs  that  are  not 
subject  to  suitability  requirements 
comparable  to  those  of  NASD, 

NFA  Compliance  Rule  2-30  requires 
NFA  Members  (and  their  Associates)  to 
obtain  information  about  each 
customer's  experience,  income,  net 
worth  and  age  before  opening  a  futures 
account.  It  also  requires  NFA  Members 
to  give  risk  disclosure,  with  the  risk 
disclosures  required  by  the  CFTC  as  the 
minimum.  Compliance  Rule  2-30 
requires  NFA  Members  to  provide 
additional  risk  disclosure  if  the 
customer  needs  it  to  make  an  informed 
judgment  about  whether  he  or  she 
should  be  involved  in  the  futures 
markets.  In  fact,  if  the  Member  believes 
that  futures  are  simply  too  risky  for  that 
customer,  the  Member  must  tell  the 
customer  that  he  has  no  business 
trading  futures.  This  is  true  even  if  the 
Member  makes  no  recommendations 
whatsoever  to  the  customer.  If  the 
customer  still  decides  to  trade  futures, 
however,  the  Member  may  open  the 
account. 

Like  NASD  requirements,  Compliance 
Rule  2-30  is  designed  to  keep  customers 
from  trading  futures  if  they  are 
unsuitable.  Unlike  NFA  Compliance 
Rule  2-30,  however,  NASD  Rules  2310, 
2860(16),  2860(19),  and  IM-2860-2:  (1) 
require  members  to  obtain  more 
extensive  information  from  natural 
person  customers;  (2)  require  members 
to  specifically  approve  of  disapprove 
security  options  accounts  based  on  an 
evaluation  of  the  customer'  suitability  to 
trade  those  products;  and  (3)  explicitly 
prohibit  members  from  making 
unsuitable  recommendations.  Therefore, 
NFA  has  added  a  new  section  (j)  to 
Compliance  Rule  2-30  to  include  these 
requirements  for  security  futures  and 
apply  them  to  NFA  Members  who  are 
not  also  NASD  members  and  therefore 
are  not  sub"^ect  to  the  NASD's  suitability 
requirements). 

NFA  and  a  number  of  other  self- 
regulatory  organizations  are  currently 
drafting  a  standardized  disclosure 
statement  that  must  be  given  to  all 
security  futures  customers.  Compliance 
Rule  2-30(b)  has  been  revised  to 
required  NFA  Members  to  provide  this 
statement  when  or  before  and  account  is 
approved  to  trade  security  futures 
products, 

g.  Compliance  Rule  2-37  (Security 
Futures  Products) 

Compliance  Rule  2-37  is  an  entirely 
new  rule  that  applies  only  to  the 


•9  15  U.S.C.  7Bo-3(k). 
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security  futures  activities  of  passported 
NFA  Members  and  their  Associates 

•  Section  15A(k)(2)(A)  of  the 
Exchange  Act  ^'  requires  NFA  to  enforce 
relevant  provisions  of  the  securities 
laws.  Compliance  Rule  2-37(a)  requires 
passported  NFA  Members  and  their 
Associates  to  comply  with  Sections  9(a). 
9(b).  and  10(b)  of  the  Exchange  Act.--^ 
and  Compliance  Rule  2-3 7(b)  requires 
passported  NFA  Members  to  have 
procedures  reasonably  designed  to 
achieve  compliance  with  applicable 
securities  laws. 

•  Compliance  Rule  2-37(c)  requires 
passported  NFA  Members  that  carry 
accounts  to  provide  security  futures 
customers  with  annual  information  of 
NFA's  BASIC  system,  which  discloses 
disciplinary  information  regarding  NFA 
Members  and  their  Associates.  This 
requirement  is  similar  to  NASD  Rule 
2280 

•  Compliance  Rule  2-37(d)-(f) 
requires  Associate  of  passported  NFA 
Members  to  report  certain  information 
(e.g.,  significant  customer  complaints)  to 
their  sponsors  and  requires  those  NFA 
Members  to  report  similar  information 
to  NFA.  NFA  Members  also  be  required 
to  file  quarterly  reports  with  NFA 
containing  statistical  information  about 
customer  complaints  received  during 
the  quarter.  These  requirements  are 
comparable  to  NASD  Rule  3070. 

h.  Interpretive  Notice  Regarding 
Enhanced  Supervisory  Requirements 

This  notice,  found  at  Paragraph  9021 
of  the  National  Futures  Association 
Manual,  requires  enhanced  supervisory 
procedures  for  firms  that  have  a 
significant  number  of  Associates  who 
were  previously  employed  at  firms 
closed  down  for  sales  practice  fraud. 
Although  the  notice  is  generally  stricter 
than  NASD  Rule  3010(b)(2),  which  is 
the  comparable  NASD  requirement,  it 
has  been  amended  to  provide  that  firms 
must  have  written  supervisory 
procedures  for  complying  with  the 
requirements  for  the  notice  and  all 
applicable  provisions  of  the  securities 
laws  and  must  file  quarterly  reports 
with  NFA  concerning  their  compliance 
with  the  requirements  of  the  notice. 

i.  Interpretive  Notice  Regarding  « 
Obligations  to  Customers  and  Other 
Market  Participants 

Both  NFA  and  NASD  have  rules 
prohibiting  their  respective  members 
from  engaging  in  conduct  inconsistent 
with  just  and  equitable  principles  of 
trade  as  well  as  manipulative  or 
fraudulent  practices.  See  NFA 
Compliance  Rules  2-2  and  2-4  and 


NASD  Rules  2110  and  2120. 
Nonetheless,  several  NASD  interpretivp 
memoranda  explicitly  prohibit  sdme 
specific  conduct  that  has  not  bpen 
explicitly  prohibited  by  NFA  rules  or 
interpretive  notices.  NFA's  new 
interpretive  notice  explicitlv  prohibits 
this  conduct. 

One  of  the  linchpins  of  the  futures 
industry  is  the  concept  that  registrants 
may  not  trade  ahead  of  customer  orders 
Most,  if  not  all,  the  futures  exchanges 
have  rules  prohibiting  their  members 
from  engaging  in  this  conduct,  and 
CFTC  Regulations  155.3(a)  -'  and 
155.4(a)  -*  require  FCMs  and  IBs  tn  have 
and  enforce  procedures  to  insure  that 
they  and  their  employees  do  not  trade 
ahead  of  customer  orders.  Although 
NFA  does  not  have  a  specific 
requirement  prohibiting  NFA  Members 
and  Associates  from  trading  ahead  of 
customer  orders,  NFA  has  alwavs 
considered  if  a  violation  of  (Compliance 
Rule  2—4  However,  in  order  to  make 
iNFA  rules  more  comparable  to  NASD 
IM-2110-2,  NFA  has  specifically 
prohibited  that  conduct  in  this  new 
interpretive  notice  As  noted  previouslv. 
CFTC  Regulation  155  3-'  and  155.4  ^^  " 
have  also  been  incorporated  bv 
reference  into  NFA  Compliance  Rule  2- 
26. 

This  interpretive  notice  also  contains 
several  provisions  that  apply  only  to 
passported  NFA  Members  and  their 
Associates  when  they  engage  in  security 
futures  activities.  These  provisions;  (1) 
prohibit  trading  ahead  of  research 
reports  (comparable  to  NASD  IM-21U)- 
4);  (2)  prohibit  trading  based  on 
knowledge  or  an  imminent  block 
transaction  (generally  comparable  tn 
NASD  IM-2110-3).  with  an  exception 
for  hedging  counterpart  risk  under 
approved  exchange  block  rules:  and  !3j 
require  a  sound  basis  for  evaluating  the 
facts  regarding  a  particular  security 
futures  product  (comparable  to  NASD 
Rule  2210(d)(1)(A)). 

j.  Interpretive  Notice  Regarding  Special 
Supervisory  Requirements  for  NF.^ 
Members  Registered  as  Broker-Dealers 
Under  Section  1 5(b)(  1 1)  of  the  Exchange 
Act 

Both  the  NFA  and  the  NASD  have 
extensive  requirements  regarding 
supervision.  In  some  areas,  however,  the 
NASD's  requirements  are  more  detailed 
than  NFA's.  Therefore.  NFA  has 
adopted  a  new  interpretive  notice  tn 
NFA  Compliance  Rule  2-9 
(Supervision)  regarding  Special 
Supervisory  Requirements  for  .Security 


'MSU.S.C,  78o-3(k)|2)(A| 

"  15  U.S,C.  78i(a).  78i(b).  and  78i(bl 


"17CFR  15.S  3(a) 
"17CFR  155  4(a) 
"17CFR  155  3. 
"17CFR  155  4. 


Futures  Product.s  The  interpretive 
notice,  which  applies  only  to  security 
futures  ac  tuities  by  passported  NFA 
Members,  is  intended  to  be  comparable 
to  various  supervisory  requirements  in 
NASD  Rules  2210(f),  '2860(18),  2860(20), 
and  3010 

Among  other  ihings.  this  interpretive 
notice  requires  that: 

•  A  designated  security  futures 
[inncipal  approves  all  policies  and 
prni  edures  relating  to  security  futures 
products. 

•  Each  security  futures  sales  office 
has  a  designated  security  futures 
principal; 

•  N'F.^  Members  adopt  and  enforce 
procedures  requiring  a  designated 
security  futures  principal  to  review 
correspondence  relating  to  security 
futures  products; 

•  A  designated  security  futures 
principal  oversees  reviews  of  branch 
offices  and  guaranteed  IBs  that  engage 
in  security  futures  activities,  including 
a  yearly  on-site  audit  of  each  office  that 
engages  in  security  futures  activities; 
and 

•  NF.^  Members  check  securities 
records  as  well  as  futures  records  when 
de(  iding  whether  tn  hire  an  employee  or 
guarantee  an  IB 

k  Interpretive  Notice  on  Use  of  Past  or 
Prniected  Performance  and  Disclosing 

Conflicts  of  Interest  for  Serimtv  Futures 
Products 

NFA  has  also  adopted  a  new 
interj)retive  notice  to  NFA  Compliance 
Rule  2-29  on  Ise  of  Past  or  Project 
Performance  and  Disclosing  Conflicts  of 
Interest  for  Security  Futures  Products. 
rhe  notice  mostly  describes  positions 
taken  bv  N'F,^  s  Business  Conduct 
Committee  and  Hearing  Panels 
regarding  past  and  projected 
performanc  e  and  is  intended  to  be 
{  omparatile  to  some  of  the  specific 
provisions  of  NASD  Rules  2210  and 
2220  It  also  explains  the 
responsibilities  of  passported  NFA 
Members  under  new  section  (j)  of 
CAjmphance  Rule  2-29. 

2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with.  Section  15A(k)  of  the 
Exi  hange  .^ct.-'  The  proposed 
amendments  are  designed  to  make 
^'F.^'s  rules  correspond  more  closely  to 
\'.^SD's  rules,  as  is  contemplated  by 
Se(  tion  1 5.\(k)  of  the  Exchange  Act. 

B  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act  and 
the  CEA,  as  they  were  amended  bv  thf 
CF\tA.  In  fact,  the  CFMA  is  designed  to 
promote  an  even  regulator\-  playing 
field  among  securities  and  futures 
registrants — and  among  NFA  members 
and  NASD  members— so  that  neither 
group  has  a  competitive  advantage  over 
the  other  NFAs  rule  change  achieves 
that  objective 

C  Self-Regulators-  Organization's 
Statement  of  Comment^i  on  the 
Proposed  Rule  Change  Re(  eived  From 
Members.  Participants,  or  Others 

NFA  worked  with  Member 
committees  and  industrv  trade 
associations  in  developing  the  rule 
change.  NFA  did  not.  however,  publish 
the  rule  change  for  comment  by  its 
membership  NFA  received  one  written 
comment  letter  from  an  industr.'  t^ad^> 
association,  which  generally  supported 
the  rule  change 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  August  20.  2001,  which  is 
the  date  of  approval  of  the  proposed 
rule  change  bv  the  CFTC, 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission  after 
consultation  with  the  CFTC.  may 
summarilv  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  iy(b)(l) 
of  the  E.xchange  Act,-'** 

rV.  Solicitation  of  Comments 

Interested  persons  arp  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change  conflicts  with  the  E.xchange  Art 
Persons  making  written  submissions 
should  file  nine  copies  of  the 
submission  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V..  Washington.  DC 
20549-0609  Comments  also  mav  h»' 
submitted  electronicallv  to  the 
following  e-mail  address;  rule- 
commentsa-secgov  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CommissK)n.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  oth^r  than 
those  that  mav  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  US  (1.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
he  available  for  inspection  and  copying 
at  the  principal  office  of  NFA 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Internet 
website  (hffp.7/Mi\iv  s«  .,goiJ  All 
submissions  should  refer  to  File  No. 
SR-NFA-2001-01  and  should  be 
submitted  by  October  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland. 
Deputy  Secrvtary. 
IFR  Doc.  01-24184  Filed  9-26-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44825:  File  No.  SR-NYSE- 
2001-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Eliminating  the  Exchange's 
Discretion  To  Exempt  Relief 
Specialists  From  Registration  and 
Approval 

September  10.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19l>-4  thereunder.-' 
notice  is  hereby  given  that  on  August 
21.  2001.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  ■Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  1,  11  and  111  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commissi(m  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  NYSE 
Rule  103  (Registration  of  Specialists)  to 
delete  the  provision  that  grants  the 
Exchange  the  discretion  to  exempt  relief 
specialists  from  registration  and 
approval  requirements. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  NYSE  Rule  103 
(Registration  of  Specialists)  to  delete  the 
provision  that  grants  the  Exchange  the 
discretion  of  exempt  relief  specialists 
from  registration  and  approval 
requirements. 

NYSE  Rule  103  requires  that  members 
acting  as  specialists  be  registered  with 
and  approved  bv  the  Exchange  as  such. 
NYSE  Rule  103  provides  for  exempting 
relief  specialists  under  conditions  that 
the  Exchange  may  prescribe.  However, 
the  Exchange  has  required  and  will 
continue  to  require  the  registration  and 
approval  of  relief  specialists  in  order  to 
help  insure  that  the  role  of  specialist  is 
entrusted  to  qualified  individuals.  The 
Exchange,  therefore,  proposes  to  remove 
the  exemptive  provision  from  NYSE 
Rule  103. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(h)  of  the  Act,'  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),-*  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

8.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


■"•  17  CFR  200.3O-3(a)(75). 
'15  11.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


M5  (    .SC.  irHflb) 
*\b  i;.S.C.  78f(b)(5). 
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C.  Self-Fegulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  vdth  tiie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW  , 
Washington,  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  US  C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No 
SR-NYSE-2001-29  and  should  be 
submitted  by  October  18,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretan' 

[FR  Doc.  01-24185  Filed  9-26-01 .  8;4,t  am! 

BILLING  CODE  MIO-OI-M 


'17CFR200  3(>-3(aHl21 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for  Clearance 

The  following  form  has  been 
submitted  to  the  CHfice  of  ManHtzfiiicn! 
and  Budget  (OMB)  for  extensmn    if 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  144  U.S.C. 
Chapter  35): 

SSS  F0RM^«)4 

Title:  Potential  Board  Mpmbor 
Information 

Need  And /Or  Use:  Is  useii  tu  ulciitifv' 
individuals  willing  to  sct\p  as  mprnbers 
of  local,  appeal  or  review  boards  iii  thf- 
Selective  Servicp  .system 

Respondents  Potential  board 
members 

Burden  A  burden  of  15  minutes  or 
less  on  the  individual  respondent 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  rt^quest  ti 
the  Selective  Service  System.  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlinglon,  \'irginia  22209- 
2425. 

Written  comments  and 
recommendations  for  the  propcLsed 
extension  of  clearance  of  the  form 
should  be  sent  within  30  days  of 
publication  of  this  notice  to  the 
Selective  Service  System.  Reports 
Clearance  Officer.  1515  WiKson 
Boulevard.  Arlington.  Virginia  2220M- 
2425 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulator}'  Affairs.  Attention  Desk 
Officer,  Selective  Service  System.  Offii  e 
of  Management  and  Budget,  New 
Executive  Office  Building.  Room  321S 
Washington.  DC  20503. 

Alfred  Rascon, 

Director 

!FR  DfM    01-24152  Filed  '^26-01;  8  45  ami 

BILLING  CODE  M1S-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  ,S  of  the 
Statement  of  the  Organization 
Functions  and  Delegations  of  Authont\ 
that  covers  the  Social  Se<:uritv 
Administration  (SSA).  Chapter  S4 
covers  the  Deputy  Commissioner  for 
Systems.  Notice  is  given  that  Chapter  S4 
is  being  amended  to  reflect  the  addition 
of  a  new  subordinate  staff  office  to 
subchapter  S4N.  the  Office  of 
Information  Technology  Architecture. 
The  new  material  and  changes  are  as 
follows; 


Section  S4.10     The  Offu  v  of  ihv  Dtputv 
Commis-sioner  S\ stems — 
(Organization): 

Establish: 

H  The  Data  .^dminis.liation  Stati 
(S4NF) 

Section  S4N.20    Office  of  Information 
Technology  Architecture— (Functions): 

Establish: 

H.  Data  .•\dministratiun  Staff  iS4SJ  i 

1.  Responsible  for  all  SSA-wide  data 
administration. 

2.  Directs  the  development  of 

Systems  v\i I i>  policies,  procedures  and 
standard  f  r  the  specific  phases  of  the 
lift  (  \i  t    )r\  dopment  process  and 
de\t  ipiTu  ;i'  of  methods  to  assure  the 
qudlitx  i,'i  b>  stems  products. 

3.  Directs  the  integration  of  data  and 
process  models,  as  well  as  software 
designs 

4  Direrts  the  development  of 
requirements  for  standardizing  data 
collection  across  application  areas. 

5  Provides  program  expertise  and 
process  management  direction  and 
oversight  for  crr.iss(  uttin^:,  ^..^nients  for 
all  SSA  s\ stems  initialues,  legislative 
initiatives  or  proiects  involving  the 
initiation   iiiterfretation  and/or  the 
inipiementdtiin  jf  administrative  and 
{.irogrammatK  systems. 

h  Provides  a  variety  of  high  level 
(  oordinate  analytical,  consultative  and 
advisor\  ser\  ices  to  SSA  as  a  whole 
relative  to  \er\'  visible  and  complex 
systems  initiatives. 

Dated:  September  18,  2001. 
Larry  G.  Massanari, 
Ai  tir.g  Commissioner  of  Social  Security. 
IFR  Doc.  01-24119  Filed  »-26-01:  8:45  am) 

BILLtNG  COO€  4191  -OJ  -P 


DEPARTMENT  OF  STATE 

[Public  Notice  No  3746] 

Shipping  Coordinating  Commmee; 
Subcommittee  on  Ocean  Dumping; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  hold  an  open  meeting 
on  October  16,  2001,  from  1:30  p.m.  to 
<  30  p.m.  to  obtain  public  comment  on 
the  issues  to  be  addressed  at  the  October 
2  2-26.  2001,  Twenty-third  Consultative 
Meeting   if  Confr.n  tint;  Parties  to  the 
London  (     nvMii    n    which  is  the  global 
intornatu  n  I     :••.'»  regulating  ocean 
dumping   I  111  meeting  will  also  review 
the  results  of  the  Twenty-fourth 
Scientific  Group  Meeting  of  the  London 
Convention  held  in  May  2001 

The  meeting  will  be  held  at  the 
Environmrnt.il  Protection  Agency 
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offices  located  at  the  Fairchild  Building. 
499  South  Capitol  Street  SVV.. 
Washington,  DC  20003.  Room  809, 
Interested  members  of  the  public  are 
invited  to  attend,  up  to  the  capacity  of 
the  room.  For  further  information, 
please  contact  Mr.  David  Redford.  Chief. 
Marine  Pollution  Control  Branch, 
telephone  (202)  260-1952. 

Dated  September  19,  200).  | 

Stephen  M.  Miller. 

Executive  Secretarw  Shipping  Coordinating 
Committee.  T.S,  Department  of  State 
!FR  Doc.  01-24190  Filed  9-26-01:  8:45  am] 
BtLUNG  CCXX  *^^0~Cf7-P  I 


DEPARTMENT  OF  TRANSPORTATION 

Rapid  Response  Teams  on  Airport 
Security  and  Aircraft  Security 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG  2001-10031] 

Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  21 1 5-0043  and  21 1 5- 
0076 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  accordance  with  the 
Federal  .\dvisorv-  Committee  .^ct  i5 
U.S.C..  App.).  the  Secretary  of 
Transportation  is  establishing  two  Rapid 
Response  Teams  on  Airport  Secuntv 
and  .Aircraft  Security  Each  team  shall 
conduct  a  comprehensive  study  of  and 
make  recommendations  concerning, 
improvements  in  airport  security  and 
aircraft  securitv-,  respectively  Each  team 
shall  submit  a  report  to  the  Secretary  of 
Transportation  by  October  1.  2001.  diid 
shall  terminate  30  days  after  submitting 
its  final  report 

The  membership  shall  consist  of 
emplovees  of  the  Department  of 
Transportation  and  experts  from  the 
private  sector.  Due  to  national  security 
considerations,  under  Section  10(d)  of 
the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(c),  the  meetings  of 
each  team  will  be  closed  to  the  public, 
and  matters  discussed  are  exempt  from 
mandatory  disclosure  under  49  U.S.C. 
40119(b)  ' 

For  furiher  information,  contact  David 
Tochen,  Deputy  Assistant  General 
Counsel.  US  Department  of 
Transportation.  400  7th  St..  SVV.. 
Washington,  DC  20590,  phone  number 
(202)366-9161 

Usued  'i;i  SfptHmb^-r  20.  2001. 
Rosalind  .\.  Knapp, 
Acting  General  Counsel. 
iFR  Dor.  01-24250  Filed  9-26-01;  8:45  am) 

BILUNC  CODE  4910-«3-P 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  two 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  0MB  for  review  and 
comment  Our  ICRs  describe  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  0MB 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  October  29.  2001. 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS). 
US  Department  of  Transportation 
(DOT),  room  PL-401.  400  Seventh 
Street.  SVV  .  Washington.  DC  20590- 
0001.  and  (2)  the  Office  of  Information 
and  Regulator.  Affairs  (OIRA).  Office  of 
Management  and  Budget  (OMB),  725 
17th  Street.  NW  .  Washington.  DC 
2050 J .  to  the  attention  of  the  Desk 
Officer  for  the  USCG. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  docket  USCG  2001-10031  of  the 
Docket  Management  Facility  between  10 
am.  and  5  p.m..  Monday  through 
Fridav.  exr.ept  Federal  holidays;  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov:  and  for  inspection 
from  the  Commandant  (G-CIM-2).  U.S. 
Coast  (luard.  rnnm  6106,  2100  Second 
Street.  SW  ,  Wdshingtf)n.  DC.  between 
10  a.m.  and  4  p.m..  Monday  through 
Fridav  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis.  Office  of  Information 
Management.  202-267-2326.  for 
questions  on  this  document;  Dorothy 
Beard.  Chief.  Documentary  Services 
Division,  US  Department  of 
Transportatum,  202-366-5149.  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OMB.  The  Coast 
Guard  has  alreadv  published  (66  FR 
36028  (julv  10.  2001))  the  60-day  notice 
required  bv  OMB  That  notice  elicited 
no  comments. 


Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing;  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Numbers  of  all 
ICRs  addressed.  Conunents  to  DMS 
must  contain  the  docket  number  of  this 
request,  USCG  2001-10031.  Comments 
to  OIRA  are  best  assured  of  having  their 
fiill  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Requests 

1.  Title:  Plan  Approval  and  Records 
for  Load  Lines. 

OMB  Control  Number:  2115-0043. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Fonns:  LL  13-C,  LL-14-A.  LL  18-E, 
LL  19,  LL  40-A,  88  USA  LL.  and  A21 
HSSC  LL-EXEMPT. 

Abstract:  Collecting  this  information 
helps  the  Coast  Guard  ensure  that 
certain  vessels  are  not  loaded  deeper 
than  appropriate  for  safety.  Vessels  over 
150  gross  tons  or  79  feet  in  length 
engaged  in  commerce  on  international 
or  coastwise  voyages  by  sea  must  obtain 
Load  Line  Certificates. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  1,916  hours  a  year. 

2.  Title:  Security  Zones,  Regulated 
Navigation  Areas,  and  Safety  Zones. 

OMB  Control  Number:  2115-0076. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Federal.  State,  and 
local  government  agencies,  vessels,  and 
facilities. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require  the 
public  to  request,  in  writing,  to  the 
Coast  Guard  that  a  security  zone,  safety 
zone  or  regulated  navigation  area  be 
established  to  ensure  public  safety. 

Abstract:  The  Coast  Guard  collects 
this  information  only  when  someone 
seeks  a  security  zone,  regulated 
navigation  area,  or  safety  zone.  It  uses 
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the  information  to  assess  the  need  to 
estabhsh  one  of  these  areas. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  417  hours  a  vear. 

Dated:  September  21.  2001. 
V.S.  Crea, 

Director  of  Information  and  Technology. 
[FR  Doc.  01-24233  Filed  9-26-01:  8:45  am) 

BILLING  CODE  4S10-15-f> 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-9764] 

Information  Collectton  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  2115-0633 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  one 
Information  Collection  Report  (ICR), 
abstracted  below,  to  OMB  for  review 
and  comment.  Our  ICRs  describe  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  OMB 
ensiu^  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  October  29,  2001. 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS), 
U.S.  Department  of  Transportation 
(DOT),  room  PL^Ol,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001;  and 
(2)  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB),  725 
17th  Street  NW..  Washington.  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  USCG.    . 

Copies  of  complete  ICRs  are  available 
for  inspection  and  copying  in  public 
dockets.  A  copy  of  this  complete  ICR  is 
available  in  docket  USCG  2001-9764  of 
the  Docket  Management  Facility 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays; 
for  inspection  and  printing  on  the 
internet  at  http://dms.dot.gov:  and  for 
inspection  froin  the  Commandant  (G- 
CIM-2).  U.S.  Coast  Guard,  room  6106, 
2100  Second  Street  SW..  Washington. 
DC,  between  10  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326.  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 


Division,  U.S.  Department  of 
Transportation,  202-366-5149.  for 
questions  on  the  docket 
SUPPLEMENTARY  INFORMATION 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OMB  The  Coast 
Guard  has  already  publi.shed  (6b  FR 
30040  (June  4.  2001))  the  bO-dav  notice 
required  by  OMB.  That  request  elicited 
the  comment  treated  in  the  next  two 
paragraphs: 

The  comment  stated  that,  after  the 
company  had  spent  considerable 
resources  to  implement  the  Streamlined 
Inspection  Program  (SIP)  in  1998,  the 
Coast  Guard  changed  the  program  and 
made  it  more  burdensome  The 
comment  further  stated  that  the  program 
had  changed  so  far  that  the  company 
would  withdraw  from  it 

The  SIP  is  a  voluntary  program  with 
the  goal  of  providing  owners  and 
operators  of  vessels  registered  or 
documented  in  the  United  States  an 
alternative  method  of  complying  with 
requirements  of  the  Coast  Guard  for 
inspection.  The  Coast  (iuard  initiated 
the  SIP  as  a  series  of  local  pilot 
programs,  but  soon  recognized  the  need 
for  standardized,  national  guidelines  To 
ease  the  burden  of  converting  from  local 
to  national  guidelines,  the  Coast  Guard 
provided  a  three-year  period  for 
conversion.  The  guidelines  aim  at 
establishing  the  baseline  to  properly 
maintain  a  national  program  Because 
the  SIP  is  voluntary ,  each  owner  or 
operator  of  a  vessel  must  decide 
whether  continued  participation  is  t  ost 
effective  for  it.  On  September  10,  2001 . 
we  sent  a  reply  to  the  submitter  and  sent 
a  copy  of  it  to  OMB. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections: 
(2)  the  accuracy  of  the  Department  s 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections,  and  (4)  ways 
to  minimize  the  burden  of  collections 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

Comments,  to  DMS  or  OIR.\,  must 
contain  the  OMB  Control  Number  of  the 
ICR.  Comments  to  DMS  must  contain 
the  docket  number  of  this  request, 
USCG  2000-7821.  Comments  to  OIR.'K 
are  best  assured  of  having  their  full 


effect  if  OIRA  receives  them  30  or  fewer 

days  aftpr  thp  publiration  of  this 
request 

Information  Collection  Requests 

1    Titye.  Streamlined  Inspection 
Program. 

(  'MB  Control  Number:  21 15-0633. 

Tvpe    '  Rr(jiiest:  Extension  of  a 
I  urrenth  approved  collection. 

Afferted  Public:  Operators  and 
owners  of  vessels  registered  or 
documented  in  the  United  States. 

Forms:  This  collection  of  information 
(iops  not  require  the  public  to  fill  out 
I. oast  Guard  forms,  but  operators  or 
owners  of  vessels  that  choose  to 
participate  m  the  SIP  will  maintain  their 
covered  vessels  in  roniplidnce  with 
Company  .^ctlon  Plans  (CAPs)  and 
Vessel  Action  Plans  (VAPs)  and  have 
their  own  personnel  periodically 
perform  manv  of  the  tests  and 
examinations  normally  conducted  by 
marine  inspectors  of  the  Coast  Guard. 

.'\hstrait  The  Coast  Guard  established 
the  .SIP  to  provide  owners  and  operators 
of  vessels  registered  or  documented  in 
the  I'nited  States  an  alternative  method 
of  complying  with  requirements  of  the 
Coast  Cluar  i  for  inspection. 
Participation  in  the  SIP  was  and  is 
voluntarv 

Annual  Estimated  Burden  Hours  The 
estimated  burden  is  32,244  hours  a  year. 

Dated:  September  20.  2001. 
V.S.  Crea, 

Director  of  Information  and  Technology. 
IFR  Doc  01-24234  Filed  9-2&-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(USCG-2001 -10675] 

National  Boating  Safety  Advisory 
Council 

AGENCY:  Coast  Guard.  IXDT. 
ACTION;  .Notice  ot  meetings. 

SUMMARY:  The  National  Boating  Safety 
Advisory  Council  (NBSAC)  and  its 
subcommittees  on  boat  occupant 
protection  and  prevention  through 
people  will  meet  to  discuss  various 
issues  relating  to  recreational  boating 
safety  .Ml  meetings  will  be  open  to  the 
public 

DATES:  NBSAC  will  meet  on  Monday, 
()( tober  29.  2001.  from  8:30  a.m.  to  5 
pm  and  Tuesday,  October  30  from  8:30 
a  m  to  noon  The  Prevention  Through 
People  Subcommittee  will  meet  on 
Saturda\    October  27.  2001.  from  1;30 
pm,  to  4:30  p.m.  The  Boat  Occupant 
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Protpctiun  Subcommittee  will  meet  on 
Sundav.  Octciber  28.  2001.  from  9  a.m. 
to  noon.  Thf'se  mfetings  mav  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  October  12.  2001 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committt'e  or  subcommittees  should 
reach  the  Coast  Guard  on  or  before 
Octobers.  2001 

ADDRESSES:  NBS.\C  will  meet  at  the 
Boston  Marriott  Qu.ncy.  1000  Marriott 
Drive.  Quincv.  Massachusetts  The 
subcommittee  meetings  will  be  hfld  at 
the  same  address  Send  written  material 
and  requests  to  make  oral  presentations 
to  Mr  Albert  |.  Marmo.  Commandant 
(G-OPB-11,  L'.S  Coast  Guard 
Headquarters.  2100  Second  Street  S\V., 
Washington.  DC  20591-0001    Vou  may 
obtain  a  copv  of  this  notice  by  calling 
the  r.S  Coast  Guard  Infoline  at  1-800- 
368-5647  This  noticf>  is  available  on 
the  Internet  at  http:    dms  dot.gov  or  at 
the  Web  Site  for  thp  Office  of  Boating 
Safety  at  L'RL  address 
www.uscgboating  org 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  [.  Marmo.  Executive  Direi  tor  of 

NBSAC,  telephone  202-267-0950.  fax 

202-267-4285 

SUPPLEMENTARY  INFORMATION:  Notice  of 

these  meetings  is  given  under  the 

Federal  Advisorv  Committee  Act.  5 

use  App   2 

Agendas  of  Meetings  I 

Sational  Boating  Satctv  Advison' 
Council  I  \BS  AC  I  The  agenda  includes 
the  following 

(1)  Executive  Director's  report 

(2)  Chairman  s  session 

(3)  Prevention  Through  People 
Subcommittee  report. 

(4)  Boat  Occupant  Protection 
Subcommittee  report. 

(5)  Recreational  Boating  Safetv 
Program  report 

(6)  Coast  Guard  Auxiliarv  report 

(7)  Canadian  C^oast  Guard  report. 

(8)  National  Association  of  State 
Boating  Law  Administrators  Report 

(9j  Report  on  boating  safety  education 
in  Quincv.  Massachusetts  public 
schools. 

(10)  Discussion  on  boating  under  the 
influence  enforcement 

(11)  Discussion  on  watcrwaV' 
management  issues  associated  .s  i!h  high 
spped  recreatif)nal  vessels. 

(12)  Discussion  (jn  houseboat  carbon 
monoxide  issues. 

(13)  Discussion  on  proposed 
rulemaking  (jn  wearing  of  personal 
flotation  devices  bv  children  under  13 
vears  of  age.  (A  summary  of  public 


comments  received  in  response  to  the 
notice  of  proposed  rulemaking  will  be 
provided  at  the  NBSAf;  meeting  and 
will  also  be  available  in  the  docket  for 
this  rulemaking  |USCG-2000-8589l 
along  with  a  summary  of  NBSAC 
discussion.) 

(14)  Report  on  boating  injury  data 
capture  in  hospital  emergency 
departments  grant  project. 

(15)  Update  on  personal  flotation 
device  issues. 

(16)  Update  on  the  boat  factory  visit 
program. 

Prevention  Through  Pfople 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Discuss  canoe,  kayak  and  other 
human-powered  craft  safetv  issues. 

(2)  Discuss  partnering  with  retailers  to 
get  boating  safety  information  to  boat 
owners  and  operators. 

(3)  Discuss  status  of  mandatory 
education. 

(4)  Update  on  navigation  light 
projects,  rulemaking  and  other  issues. 

(5)  Update  on  current  regulatorv 
projects,  grants  and  contracts  dealing 
with  personal  flotation  devices. 

(6)  Update  on  "Operation  BoatSmart" 
and  other  brjating  safetv  outreach 
initiatives. 

Boat  Occupant  Protfction 
Subcommittee  The  agenda  includes  the 
following: 

(1)  Discuss  weight  and  horsepower 
compliance  issues  related  to  4-slroke 
engines. 

(2)  Discuss  industry  standard  warning 
label  for  boats. 

(3)  Discuss  comparative  safetv  of 
certified  boats. 

(4)  Update  on  current  regulatorv 
projects,  grants  and  contracts  impacting 
boat  occupant  protection. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
eeirly  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  mav  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  October  12,  2001. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  October  12,  2001.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
Octobers.  2001 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  .September  20.  2001, 
Kenneth  T.  Venuto. 

Ht^ar  Admiral.  I  '.S.  Coast  Guard.  Director  of 
Operations  Polirv 

|FR  Doc   01-242:3,=i  Filed  't-2(V-01.  B:45  ami 
BILLING  CODE  4910-15-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program  Phoenix  Sky  Hart)or 
International  Airport,  Phoenix,  Arizona 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  Submitted  by  the  city  of 
Phoenix.  Phoenix.  Arizona,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safetv  and  Noise  Abatement  Act  of  1979 
(Pub'  L.  96-193)  and  Title  14.  Code  of 
Federal  Regulations,  part  150  (FAR  part 
150).  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
October  10,  2000.  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  city  of  Phoenix  under  FAR  Part 
150  were  in  compliance  with  applicable 
requirements.  On  September  7,  2001. 
the  Acting  Associate  Administrator  for 
Airports  approved  the  Phoenix  Sky 
Harbor  international  Airport  Noise 
Compatibility  Program.  All  thirty-two 
program  measures  have  been  approved. 
Nine  measures  were  approved  as 
voluntary  measures  and  twenty-three 
measures  were  approved  outright 
EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  approval  of  the  Phoenix  Sky 
Harbor  International  airport  Noise 
Compatibilitv  Program  is  September  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Armstrong,  Airport  Planner. 
Airports  Division.  AVVP-611.1.  Federal 
Aviation  Administration.  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Los  Ange!es.  California 
90009-2007.  Telephone:  (310)  725- 
3614.  Street  address;  15000  Aviation 
Boulevard.  Hawthorne,  California 
90261.  Documents  reflecting  this  FAA 
action  mav  be  reviewed  at  this  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
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Compatibility  Program  for  the  Phoenix 
Sky  Harbor  International  Airport, 
effective  September  7   2001    Under 
section  104(a)  of  the  Aviation  Safetv  and 
Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previousiv 
submitted  a  Noise  Exposure  Map.  mav 
submit  to  the  FAA.  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  propf)sed  bv  the 
airport  operator  for  the  reduction  of 
existing  noncompatibie  land  uses  and 
prevention  of  additional  noncompatibie 
land  uses  within  the  area  covered  bv  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibilitv 
Program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAAs  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
FAR  part  150  and  is  limited  to  the 
following  determinations 

a.  The  Noise  Compatibilitv  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonablv 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatibie  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatibie  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  part  150,  §  150,5,  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not  by 


itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibilitv  measures  mav  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  bv  the  FAA  to  financially 
assist  m  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  (.overed  bv  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought. 
requests  for  pro|ect  grants  must  be 
submitted  to  the  FA.\  Airports  Di\ision 
office  in  Hawthorn'',  California 

The  city  of  Phoenix  subniittrd  the 
Noise  Exposure  Maps,  descripimns.  and 
other  documentation  produt  ed  during 
the  noise  c:ompatihilit\  planning  studv 
conducted  from  November  1998  through 
October  2000  to  the  FAA  on  Ortobor  2, 
2001    The  Phoenix  Sky  Harbor 
International  Airport  Noisf'  Exposure 
maps  were  determined  bv  FAA  to  be  in 
compliance  with  applicable 
requirements  on  o(  toht-r  in   2000. 
Notice  of  this  dftfrminatinn  was 
published  in  the  Federal  Register  on 
October  25.  2000 

The  Phoenix  Sk\  Harbor  International 
Airport  study  (  ontains  a  prupusi'ii  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  implementation  by 
airport  management  and  adjac  ent 
lurisdictions   It  was  requested  that  the 
FAA  evaluate  and  approve  this  material 
as  a  Noise  Compatibilitv  Program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  March  12.  2001.  and  was 
required  by  a  provision  of  the  Act  to 
appro\e  or  disapprove  the  program 
within  180  davs  (other  than  the  use  of 
new  fiight  procedures  for  noise  control) 
Failure  to  approve  or  disapprove  such 
program  within  the  IHO-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program 

The  submitted  programs  contained 
thirty-two  proposed  actions  for  noise 
mitigation  on  and  (iff  the  airport  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied  The 
Acting  Assoc  -ate  Administrator  f. ir 
Airports  approved  the  oviTdll  program 
effective  September  7,  2001, 

All  thirty-two  program  measures  have 
been  approved.  The  following  nine 
measures  were  approved  as  voluntar\' 
measures  Continue  the  runwav  use 
program  calling  for  the  equalization  of 
departure  operations  to  the  east  and 
west  for  both  davtime  and  nighttime; 
Continue  promoting  use  of  A(  91-5;<.-\ 
Noise  Abatement  Departure  Procedures 


by  air  t  ir.n-'r  jets;  Continue  promoting 
use  oi  NBAA  Noise  Abatement 
Procedures  or  equivalent  manufacturer 
procedures,  by  general  aviation  jet 
aircraft:  Continue  DP  (departure) 
procedure  for  Runway  26L  (now  25R) 
requiring  a  turn  to  a  240-degree  heading; 
Continue  the  4-DME  departure  route 
procedure  which  overflies  the  Salt  River 
by  all  jets  and  large  propeller  aircraft 
departing  Runway  8L/R  (now  8  and  7L); 
Implement  the  4-DME  departure  route 
procedure  for  all  jet  and  large  propeller 
aircraft  departing  Runway  7  (now  7RJ; 
Direct  propeller  aircraft  departing 
Runway  7  (now  7R)  to  turn  to  a  120- 
degree  heading  upon  reaching  the  end 
of  the  runway;  Direct  aircraft  departing 
Runway  25  (now  25L)  to  turn  to  a  240- 
degree  heading  upon  reaching  the  end 
of  the  runway;  and,  Establish  a  side-step 
approach  to  Runway  25  (now  25L)  for 
noise  abatement. 

The  following  twenty-three  measures 
were  approved  outright;  Continue 
requiring  compliance  with  the  Airport 
Engine  Test  Run-up  Policy;  Encourage 
the  use  of  DGPS,  RNAV.  and  FMS 
equipment  to  enhance  noise  abatement 
navigation;  Build  engine  maintenance 
run-up  enclosure;  Support  161st  Air 
Refueling  Wing  of  the  Arizona  Air 
National  Guard's  efforts  to  re-engine 
KC-135  Aircraft;  Sound  insulate  single 
family  homes  within  the  1992  65  DNL 
contour  and  single  family  homes 
outside  the  1992  65  DNL  contour  but 
inside  the  1999  65  DNL  Contour;  Sound 
Insulate  approximately  ten  schools 
within  the  1999  65  DNL  Contour; 
Acoustical  Treatment  of  Community 
Center  and  place  of  worship  classrooms/ 
meeting  rooms  within  the  1999  65  DNL 
Contour;  Voluntar\'  Acquisition  and 
Redevelopment:  Acquire  dwellmgs 
north  and  west  (to  7th  street)  of  the 
airport  within  the  1999  (65  and)  70  DNL 
Contour;  Exchange  dwellings  impacted 
within  the  70  DNL  noise  contour  with 
a  dwelling  outside  the  65  DNL  noise 
contour;  Update  General  Plans  to  reflect 
the  1999  noise  contour  planning 
boundar\'  from  Part  150  Study  as  basis 
for  noise  compatibility  planning; 
Amend  General  Plan  designations  to 
reflect  existing  compatible  and  existing 
lower  density  land  uses  within  the 
Noise  Contour  Planning  Boundary 
(NCPB);  General  Plan  Amendment: 
Amend  Mixed  Use  designations  within 
the  1999  65  DNL  contour  to  exclude 
residential;  Enact  guidelines  specifying 
noise  compatibility  criteria  for  the 
review  of  develojMnent  projects  within 
the  Noise  ContouK'lanning  Boundary 
(NCPB):  Retain  co\patible  land  use  ' 
zoning  within  the  llpise  Contour 
Planning  Boundar\yJCPB);  Amend 
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Zoning  Map  to  reflect  General  Plan  and 
existing  compatibile  land  uses  within 
the  Noise  Contour  Planning  Boundary 
(NCPB);  Encourage  rezoning  several 
large  tracts  of  land  currently  developed 
with  low  density  residential  but  zoned 
for  higher  densifv  non-compatible  land 
uses  within  the  1999  65  DNL  noise 
exposure  contour;  Enact  overlay  zoning 
to  provide  noise  compatibilitv  land  use 
standards  near  .Airport;  Subdivision 
Regulation  Amendment:  Require 
recording  of  fair  disclosure  agreements 
and  covenants  and  over  flights  within 
the  Noise  Contour  Planning  Boundary 
(NCPB);  Building  Code  Amendment: 
Enact  construction  standards  within  the 
Noise  Contour  Planning  Boundary- 
(NCPB);  Continue  noise  abatement 
information  program;  Monitor 
implementation  of  updated  Noise 
Compatibility  Program;  Update  Noise 
Exposure  Maps  and  Noise  Compatibility 
Program;  and.  Expand  flight  track 
monitonng  coverage 

These  determinations  are  set  forth  in- 
detail  in  a  Record  of  Approval  endorsed 
by  the  Acting  Associate  Administrator 
for  Airports  on  September  7,  2001   The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
city  of  Phoenix.  PhoenLX,  Arizona. 

Issued  in  Hawthorne  California  on 
September  18.  2001 
Herman  C.  Bliss. 

\fanager.  Airports  Dnisior..  A\\P-600. 
Western-Pacific  Region 
IFR  Dor  01-J4218  Filed  <l-26-Ol;  8:45  am] 
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DEPARTME^fr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Nashville  International  Airport, 
NashvHIe,  Tennessee 

agency:  Federal  Aviation 
Administration  (F.\A).  DOT 

ACTK3N:  .Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  revenue 
from  a  PFC  at  Nashville  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  bt'f( ire  October  29.  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address; 

Memphis  Airports  District  Office. 
3385  .Mrwavs  Boulevard.  Suite  302. 
Memphis.  Tennessee  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Paul 
Regalado.  President  of  the  Metropolitan 
Nashville  Airport  .Authority  at  the 
following  address: 

One  Terminal  Drive.  Suite  501, 
Nashville.  Tennessee.  37214. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Nashville  .Mrport  .Authority  under 
<5  158  23  of  part  158 
FOR  FURTHER  INFORMATION  CONTACT: 
Cvnthia  K  Wills.  Program  Manager. 
Memphis  .Airports  District  Office,  3385 
.■\irwavs  Boulevard,  Suite  302, 
Memphis,  Tennessee  38116-3841,  (901) 
544-3495.  extension  16.  The  application 
may  be  reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  revenue  from  a  PFC  at  Nashville 
International  .-Mrport  under  the 
provisions  of  the  .Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-5081  and  part  158  of  the  Federal 
.•\viation  Regulations  (14  CFR  part  158). 

On  September  20.  2001.  the  F.AA 
determined  that  the  application  to 
impose  and  use  revenue  from  a  PFC 
submitted  by  .Metropolitan  Nashville 
Airport  .Authority  was  substantially 
complete  within  the  requirements  of 
section  158  25  nf  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  lanuarv  4,  2002 

The  following  is  a  brief  overview  of 
the  application, 

PFC  Application  S'o.:  01-09-C-OO- 
BNA 
LcvpI  of  the  proposed  PFC:  $3,00. 
Proposed  charge  effective  date: 
September  1,  2002 

Proposed  charge  expiration  date: 
August  31.  2004 

T^ital  estimated  net  PFC  revenue: 
526,005,000 

Bnef  desi  nption  of  proposed 
proiectlsl:  Donelson  Pike  and  Terminal 
Drive  Relocation,  Inbound  Baggage 
Carousel  Security  Cages;  Elevator  on 


"A"  Concourse;  Airfield  Pavement 
Rehabilitation;  Airfield  Hold  Bar 
Modifications;  P-\PI  Lights  on  RW's  2L 
&  31;  ARFF  Vehicle;  Cargo  .\rea 
Infrastructure  and  Utility 
Improvements;  Live  Scan  Fingerprint 
Equipment, 

Class  of  classes  of  air  carriers  which 
the  public  agencv  has  requested  not  be 
required  to  collect  PFCs:  Part  1 35  Air 
Taxi's. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Nashville  Airport 
Authority, 

Issued  in  Memphis,  Tennessee  on 
September  20,  2001. 
LaVemc  F.  Reid, 

Manager.  Memphis  Airports  District  Office. 
Southern  Region. 
IFR  Doc.  01-24220  Filed  9-26-01;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Assessment(s)  or 
Environmerrtal  Impact  Statement(s): 
Cuyahoga  County,  City  of  Cleveland, 
Ohio 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  assessment(s)  or 
environmental  impact  statement(s)  will 
be  prepared  for  a  proposed  project  in 
the  City  of  Cleveland  in  Cuyahoga 
County.  Ohio, 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Armstrong,  Urban  Programs 
Engineer,  Federal  Highway 
Administration.  200  N.  High  Street. 
Room  328.  Columbus,  Ohio  43215, 
Telephone;  (614)  280-6855. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Ohio 
Department  of  Transportation  (ODOT), 
will  prepare  an  environmental 
assessment  (EA)  or  envirormiental 
impact  statement  (EIS)  on  a  proposal  to 
reconstruct  a  portion  of  the  Interstate 
Highway  System,  known  as  the 
Iimerbelt,  which  travels  through  the 
City  of  Cleveland's  CBD.  Specifically, 
the  proposed  action  is  being  considered 
from  Interstate  71  and  W.  25th  Street,  on 
the  west,  through  the  Interstate  90/490 
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interchange  (where  the  existing 
ahgnment  changes  to  Interstate  90)  to 
Interstate  90  and  Martin  Luther  King,  Jr. 
Boulevard,  on  the  East. 

Reconstruction  of  this  alignment  is 
considered  necessary  to:  provide  for  the 
infrastructure  which  is  approaching  the 
end  of  its  useful  life  especially  the  5.000 
foot  Interstate  90  Central  Viaduct  bridge; 
reduce  congestion  on  the  facilitv; 
improve  substandard  geometries  which 
result  in  high  accident  rates  and 
operating  inefficiencies;  and  improve 
access  into  and  out  of  the  Cleveland 
CBD.  the  Cuyahoga  River  Valley  and  the 
adjoining  neighborhoods. 

A  wide  range  of  alternatives  will  be 
considered  including:  (1)  taking  no 
action;  (2)  reconstruction  within  the 
existing  right-of-way;  (3)  relocating 
portions  of  the  facility  on  new 
alignment;  and  (4)  multi-modal  options. 
Alternatives  2,  3  and  4  have  sub- 
ahematives  that  may  involve  (1)  the 
redesign,  closure  or  construction  of  new- 
ramps  or  (2)  construction  of  mitigating 
measures. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  project  area 
with  a  series  already  held  during  the 
Summer  of  2001,  a  series  currently 
scheduled  the  Fall  of  2001,  another 
series  in  the  Winter/Spring  of  2002  and 
an  additional  meeting  in  the  Fall  of 
2002.  In  addition,  a  PubUc  Hearing  will 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  Project  reports  will  be  available 
throughout  the  studv  time  frame  and  the 
EA(S)  or  Draft  EIS(S')  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EA(S)  or  EIS(S) 
should  be  directed  to  FH\VA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistanc  e 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  artivities  applv  to  this 
program! 


Issued  on   .September  18,  2001 
Michael  B.  Armstrong, 

I  'rhan  Programs  Engini-ti .  Ffdeml Highway 

Administration.  Columbus,  Ohio. 

!FR  Do( ,  01-241  ih  Filed  9-26-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FR,^)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatorv  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company 

I'Docket  Number  FRA-2001-106531 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSFj  seeks  a 
waiver  of  compliance  from  the 
provisions  of  the  Track  Safety 
Standards.  49  CFR  213  121(b').  regarding 
cracked  or  broken  joint  bars  in  Classes 
3  through  5  track 

The  BNSF  is  petitioning  for  a  waiver 
which  would  provide  relief  from  cracks 
which  can  develop  between  the 
outermost  bolt  holes  of  a  specified  six- 
hole  skirted  joint  bar  in  use  on  1 15- 
pound  rail.  The  petitioner  states  that  the 
cracks  develop  from  spike  notches  on 
the  skirted  portion  of  the  bar  and  in 
some  cases  penetrate  the  entire  bar, 
producing  a  complete  end  failure 

The  petitioner  states  that  these  six 
hole  bars  which  develop  cracks  between 
the  outermost  bolt  holes  are  comparable 
in  strength  and  stabilitv  to  their 
conventional  115-pound  four-hole 
unskirted  joint  bars  and  present  no 
additional  safety  hazards.  B.NSF  has 
submitted  laboratorv  test  results  to 
support  their  request  for  a  waiver 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  UTitten  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  thev 
should  notify-  FR.,^.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request 


All  communication  concerning  these 
proceedings  should  identify-  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  2001-10653) 
and  must  be  submitted  to  the  Docket 
Clerk.  DOT  Docket  Management 
Facility  Room  PL-^01  (Plaza  Level), 
400  7th  Street,  SW.,  Washington.  DC 
j()')9()  ( dmmunications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable  All  wrritten  communications 
concprnmg  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility  ,^11  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/  dms.dot.gov. 

Issued  in  Washington.  DC  on  September 
21,2001 

Grady  C.  Colhen.  )r.. 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

IFR  Doc  01-24244  Filed  9-26-01.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFT?)  part  235  and  49 
l\S  C  20502(a).  the  following  raihoads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below 
Docket  Number  FRA-2001 -10594 

.\pplicant:  Pioneer  Valley  Railroad, 
Mr  Jonathan  S.  Lasko.  General  Manager, 
PO  Box  995.  Westfield.  Massachusetts 
01086. 

The  Pioneer  Valley  Railroad  seeks 
approval  of  the  proposed 
discontinuance  of  the  manual  block 
system  on  the  entire  Pioneer  Valley 
Railroad  system,  encompassing  the 
stations  of  Westfield  and  Holyoke. 
Massachusetts,  and  governed  train 
operations  bv  vard  limit  rules. 

The  reason  given  for  the  proposed 
changes  is  the  railroad's  decision  to 
return  to  a  true  yard  limit  operation. 

.\nv  interHsted  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  whirh  the  protest  is  made,  and 
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contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionallv.  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  bv  tht> 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  CenU-al  Docket 
Management  Facilitv.  Room  PI-4ni 
Washington.  DC  20590-0001. 
Communications  received  within  45 
davs  of  the  date  of  this  notice  will  be 
considered  bv  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  art- 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p  m.)  at  DOT 
Central  Docket  Management  Facilitv. 
Room  PMOl  (Plaza  Level).  400  Seventh 
Street.  SW  .  Washington.  DC  20.i9(V 
0001   All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copvins  on  the  internet  at  the 
docket  facilitv  s  Wfb  site  at  httf  ^^ 
rims  dot. ^ov 

¥TL\  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  partv  is  unable  to  adequately 
present  his  or  her  position  by  WTitten 
statements,  an  application  may  be  set 
for  public  hearing 

Is^ut'il    li  \\d-<h;nt!'')n.  DC  on  September 
1\    2001 

Grady  C.  Cothen.  Ir  , 

Df'put\  Msociale  Administrator  for  Safety 
Standards  and  Program  Devplapment. 
:FR  Uix    01-24245  Filed  9-26-01;  8:45  am) 

BILUNG  CODE  4910-06-P 


in  its  becoming  a  Class  I  or  a  Class  II  rail 
carrier 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  September  14, 
2001.  the  effective  date  of  the 
exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  CSC.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No  .UOyS.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  Secretary.  Case  C(mtrol  Unit.  1925  K 
Street,  NW..  Washington.  DC.  20423- 
0001,  In  addition,  one  copy  of  each 
pleading  must  he  served  on  Kevin  M. 
Shevs,  Kirkpatrick  &  I.ockhart  LLP.  1800 
Massachusetts  .\venue,  2nd  Floor. 
Washington.  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  September  19.  2001. 

Bv  the  Board,  David  M  Konschnik. 
Dirprtnr  Office  of  Proceedings. 
Vernon  \.  Williams. 
Secretary. 
!FR  D<H    m-:iW4  Filed  9-26-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34095] 

Allegheny  Valley  Railroad  Company- 
Lease  and  Operation  Exemption-Line 
of  CSX  Transportation,  Inc. 

Allegheny  Valh-v  Railroad  Company 
(AV'RI.  a  Class  III  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150  41  to  lease  and  operate,  pursuant 
to  an  agreement  with  CSX 
Transportation.  Inc.  (CSXT). 
approximately  0.75  miles  of  rail  line. 
The  sub|e{  t  line  (known  as  CSXTs 
River  Branch)  extends  between 
approximately  milepost  0  75  near  .iJrd 
Street  and  apprnximatelv  milepost  0  00 
near  43rd  Street  in  the  Citv  of 
Pittsburgh.  .Mleghenv  C(.)unt> ,  P.\  .XV'K 
certifies  that  its  projected  revenues  as  a 
result  of  this  transaction  wiil  not  rt-sult 


Western  fly.  Co.— Trackage  Rights— BN. 
354  I.CC,  605  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lease  &■ 
Operate.  360  I.CC,  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
mav  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34096.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001 .  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal.  1416  Dodge  Street.  Room  830. 
Omaha.  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
i\-TA-w. stb.dot.gov. 

Decided.  .St-pti-mber  19,  2001 

Bv  the  Board,  David  M.  Konschnik. 

Director.  Office  of  Proceedings. 

Vernon  .\.  Williams, 

,S»^rrpfan' 

IKRDoc.  01-24112  Filed  9-26-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34096] 

Union  Pacific  Railroad  Co.— Trackage 
Rights  Exemption — Illinois  Central 
Railroad  Co. 

Illinois  Central  Railroad  Company  (IC) 
has  agreed  to  grant  temporary  overhead 
trackage  rights  to  I'nion  Pacific  Railroad 
Company  (UP)  over  IC:'s  line  between  a 
( onnection  with  The  Indiana  Harbor 
Belt  Railroad  Companv  (IHB)  near  IC 
milepost  17  9  (Highlawn)  and  Moyers 
Intermodal  Terminal  near  IC  milepost 
20.9  in  Harvey.  IL.  a  distance  of 
approximately  3  miles 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  September  17. 
2001 .  the  effective  date  of  the 
exemption 

The  purpose  ot  the  trackage  rights  is 
to  permit  UP  to  operate  over  IC's 
tra(  kat;*'  for  delivering  or  receiving 
mterniodal  (  ars.  trailers,  and  containers 
at  the  Movers  Intermodal  Terminal. 

.^s  a  condition  to  this  exemption,  any 
imiplovees  affected  bv  the  trackage 
rights  will  be  protected  bv  the 
conditions  imposed  in  Sorfolk  & 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  19,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  29,  2001 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1341. 
Regulation  Project  S'umber:  EE-43-92 

Final, 

Tvpe  of  Review:  Extension. 

Title:  Direct  Rollovers  and  20-Percent 
Withholding  Upon  Eligible  Rollover 
Distributions  From  Qualified  Plans. 

Description:  These  regulations 
provide  rules  implementing  the 


provisions  of  the  Unemployment 
Compensation  Amendments  (Public 
Law  102-318)  requiring  20  percent 
income  tax  withholding  upon  certain 
distributions  from  qualified  pension 
plans  or  tax-sheltered  annuities. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government,  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
10.323,926. 

Estimated  Burden  Hours  Per 
Respondent:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,129,669  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244. 
1111  Constitution  Avenue,  NW. . 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503, 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc  01-24140  Filed  9-26-01;  8:45  am] 

BILUNG  CODE  4S30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Distribution  of  Continued  Dumping 
and  Subsidy  Offset  to  Affected 
Domestic  Producers 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  due  date  for  receipt  of 

certifications. 

SUMMARY:  Pursuant  to  the  Continued 
Dumping  and  Subsidy  Offset  Act  of 
2000  (CDSOA),  this  document  gives 
further  notice  of  the  time  within  which 
affected  domestic  producers  must  file 
certifications  to  obtain  a  distribution  of 
assessed  antidumping  duties  or 
countervailing  duties  that  were 
collected  in  Fiscal  Year  2001  in 
connection  with  antidumping  duty 
orders  or  findings  or  countervailing 
duty  orders.  This  distribution  under  the 
CDSOA  is  known  as  the  continued 
dumping  and  subsidy  offset. 
DATES:  Written  certifications  to  obtain  a 
continued  dumping  and  subsidy  offset 
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under  a  particular  order  or  finding  must 
be  received  no  later  than  Octdber  2 
2001. 

ADDRESSES:  Written  certifu.dtions 
should  be  addressed  to  .Assistant 
Commissioner.  Office  of  RegulatKins 
and  Rulings.  U.S.  Customs  Service.  \M)0 
Pennsvlvania  Avenue.  NW  .  ,3rd  Floor 
Washington.  DC  20229  (ATTN   Ieffre\  ] 
Laxague). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  I  Laxague,  Office  of  ReguJdtions 
and  Rulings  (202-927-0505). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  the  Continued  Dumpint 
and  Subsidy  Offset  Act  of  2000 
(CDSOA)  (19  U.S.C,  1675c!.  Customs 
published  in  the  Federal  Register  (66 
FR  40782)  on  August  3.  2001.  a  notice 
of  intention  to  distribute  asses.sed 
antidumping  or  countervailing  duties 
that  were  collected  in  Fiscal  Year  2001 
in  connection  with  antidumping  dut\ 
orders  or  findings  or  counter\  ailing 
duty  orders  The  August  3.  2001.  noticp 
listed  the  individual  antidumping  duty 
orders  or  findings  and  countervailing 
duty  orders,  together  with  the  affected 
domestic  producers  associated  with 
each  order  or  findmg.  who  were 
potentially  eligible  to  receive  a 
distribution  (known  as  a  continued 
dumping  and  subsidy  offset) 

In  the  August  3.  2001,  notice. 
Customs  provided  alternative  due  dates 
within  which  written  certifications  to 
claim  an  offset  had  to  be  filed  by 
affected  domestic  producers 
Specifically,  it  was  stated  that  f  Aistoms 
would  have  to  receive  certifications  to 
claim  an  offset  by  the  later  of  Ortober 
2.  2001.  or  10  days  after  the  effective 
date  of  the  final  regulations 
implementing  the  provisions  of  the 
CDSOA.  The  purpose  of  the  alternative 
due  date  was  to  ensure  that  the 
submission  of  certifications  could  be 
withheld  until  after  a  final  rule 
document  was  issued  which  would 
resolve  certain  matters  that  could  affw  t 
the  filing  of  the  certifications  These 
matters  involved  the  public  dis(  losure 
of  particular  information  contained  in 
the  certifications  and  the  adoption  of 
procedures  that  would  cover  the  filing 
of  certifications  both  by  successor 
companies  to  those  listed  on  an  order  or 
finding  and  by  associations  on  behalf  of 
their  members 


The  .^ut;u^t  i   2001.  notice  further 


stated  that  thi 


''  )f;'    i.JtTnative  date 


for  the  rec  eipt  t  ,  .'r.iir  ^:i.i<n^  would  be 
pubhshed  in  the  Federal  Register.  To 
this  end,  b<'(  .lU'.i'  the  final  regulations 
miplementiri^  \i\>'  CDSOA  were 
published  HI  thf  Federal  Register  (66 
\'R  4H54f)'  rts  T  I.)  i)l-+)b  on.  and  were 
effet  tne  ,i^  cf  .s.  ptember  21.  2001.  the 
t[)erati\f  (1^1. •  in  this  latter  respect  is 

()<  tnhei   1     ^'01)1. 

.\(  (  iirdin^ilv   certifications  submitted 

b\  dffe(  It'll  diiiiii'sti!,  jifoducers  to  claim 
.111  offset  unrte!  th.-  CUSOA  must  be 
received  b\  (  u--ti.ms  no  later  than 
Dt  tober  2.  2001. 

Dritt'd   September  24,  2001. 
Harold  M.  Singer. 
Chief.  Regulations  Branch. 
'FR  n<M    01    .,'4168  Filed  9-26-01:  8:45  am] 

BILUMG  COOe  4aiO-02-P 


DEPARTiyiENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  lyieeting  of  Citizen  Advocacy 
Panel.  ftHidwest  District 

agency:  Internal  Revenue  Service  (IRS), 

7'reasur\ 


ACTION:  Notice. 


SUMMARY:  Cancellation  of  the  Midwest 

( iitizen  .^dv(K  acy  Panel  meeting 

DATES:  Wednesday.  .Sepfem!»'r  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sandra  MrQuiii  at  ]  ^  hHH  41_    1227  (in 
Wisconsin.  Iowa   Nt^sraska  and  Illinois), 

or  414-29"- lh(i4 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 

10ia!;2i  of  'ht'  f-^der,!;    \'i\  :^,<r\ 


(  nmmittee  At  t 


s  ( 


-P  .lybttj 


that  the  open  meeting,   'f  the  Citizen 
.•\dv{H:ac  \  P.ine!   i  .-\]-   scheduled  for 
Wednesda\    Sept. -n. in  r  26.  2001.  from 
8  no  a  m   til  Noon  at  the  Hwi"  K.-i'.ncy 
Hotel,  :].VS  We-.t  Kilbourn  .\\enue. 
Milwaukee  W  s^i    nsin,  has  been 
cancelled. 

naf.'.l   '^.i  ♦irnber  19,  2001 

C!indy  Vanderpool, 

Detailed  Director,  CAP,  Communication  and. 
Liaison. 

IFRDoc  01-241 18  Filed  9-26-01.  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Canters  for  Medicare  &  Medicaid 
Services 

[CMS-1175-N] 
RIN  0936-ZA08 

Medicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS 
action:  Notice. 


summary:  This  notice  announces  the 

annual  update  to  the  hospice  wage 
index  as  required  bv  statute  This 
update  is  effective  October  1.  20ni 
through  September  30.  2002  The  wage 
index  is  used  to  reflect  local  differences 
in  wage  levels.  The  hospice  wage  index 
methodology  and  values  axe  based  on 
recommendations  of  a  negotiated 
rulemaking  advison,-  committee  and 
were  originally  published  in  the  Federal 
Register  on  August  8.  1997 
EFFECTIVE  DATE:  October  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
LvnnRilev.  (410)  78&-1286 
Carol  Blackford.  (410)  786-5909 
SUPPLEMENTARY  INFORMATION 

I.  Background 

A  StatutP  and  Regulations 

Hospice  Care  is  an  approach  to 
treatment  that  recognizes  that  the 
impending  death  of  an  individual 
warrants  a  change  in  the  focus  from 
curative  care  to  palliative  care  (relief  of 
pain  and  other  uncomfortable 
svmptoms)  The  goal  of  hospice  care  is 
to  help  terminallv  ill  individuals 
continue  life  with  minimai  disruption  to 
normal  activities  while  remaining 
primarilv  in  the  home  environment  .^ 
hospice  uses  an  interdisciplinar\ 
approach  to  deliver  medical,  social, 
psvchological,  emotional,  and  spiritual 
services  through  use  of  a  broad 
spectrum  of  professional  and  other 
caregivers,  with  the  goal  of  making  the 
individual  as  physically  and 
emotionallv  comfortable  as  possible. 
Counseling  and  inpatient  respite 
services  are  available  to  the  family  of 
the  hospice  patient.  Hospice  programs 
consider  both  the  patient  and  the  family 
as  a  unit  of  care 

Section  1861  (ddj  of  the  Social 
Security  Act  (the  Act)  provides  for 
coverage  of  hospice  care  for  terminally 
ill  Medicare  beneficiaries  who  elet  t  to 
receive  care  from  a  participating 
hospice  The  statuton*-  authoritv  for 
pavment  to  hospices  participating  in  the 
Medicare  program  is  contained  in 
section  1814(i)  of  the  Act. 


Our  existing  regulations  under  42  CFR 
Part  418  establish  eligibilitv 
requirements  and  pavment  standards 
and  procedures,  define  covered  services. 
and  delineate  the  conditions  a  hospice 
must  meet  to  be  approved  for 
participation  in  the  Medicare  program. 
Subpart  G  of  Part  418  provides  for 
payment  to  hospices  based  on  one  of 
four  prospectivelv  determined  rates  for 
each  day  in  which  a  qualified  Medicare 
beneficiar\'  is  under  the  care  of  a 
hospice.  The  four  rate  categories  are 
routine  home  care,  continuous  home 
care,  inpatit-nt  fpspito  care,  and  general 
inpatient  cart'   Pavment  rates  are 
established  for  each  categor\ 

The  regulations  at  ^418..306(cj,  which 
require  the  rates  to  be  adjusted  by  a 
wage  index,  were  revised  in  the  August 
a,  1997  final  rulejjublished  in  the 
Federal  Register  (62  PR  42860),  This 
rule  implemented  a  new  methodology 
for  calculating  the  hospice  wage  index 
based  on  the  recommendations  of  a 
negotiated  rulemaking  committee.  The 
committee  reached  consensus  on  the 
methodologv   We  included  the  resulting 
committee  statement,  describing  that 
consensus,  as  an  appendix  to  the  August 
8,  1997  final  rule  (62  FR  42883),  The 
provisions  nf  the  final  hospice  wage 
index  rule  are  as  follows; 

•  The  revised  hospice  wage  index 
will  be  calculated  using  the  most 
current  available  hospital  wage  data. 

•  The  revised  hospice  wage  index 
was  phased  in  over  a  3-vear  transition 
period  For  the  first  vear  of  the 
transition  period.  October  1.  1997 
through  September  30.  1998,  a  blended 
index  was  calculated  by  adding  two- 
thirds  of  the  1983  index  value  for  an 
area  to  one-third  of  the  revised  wage 
index  value  for  that  area  During  the 
second  year  of  the  transition  period. 
Octobt'r  1.  1998  through  September  30, 
1999,  the  calculation  was  similar, 
except  that  the  blend  was  one-third  of 
the  1983  index  value  and  two-thirds  of 
the  revised  wage  index  value  for  that 
area.  We  fullv  implemented  the  revised 
wage  index  during  the  third  transition 
period,  October  1,  1999 
throughSeptember  30,  2000. 

•  All  hospice  wage  index  values  of 
0.8  or  greater  are  subject  to  a  budget- 
neutralitv  adjustment  to  ensure  that  we 
do  not  pav  more  in  the  aggregate  than 
we  would  havf  paid  under  the  original 
1983  wage  index.  The  budget-neutrality 
adjustment  is  calculated  by  multiplying 
the  hospice  wage  index  for  a  given  area 
by  the  budget-neutrality  adjustment 
factor.  The  budget-neutrality  adjustment 
is  to  be  applied  annually,  both  during 
and  after  the  transition  period. 

•  All  hcjspice  wage  index  values 
below  0.8  receive  the  greater  of  the 


following  adjustments:  the  wage  index 
floor,  a  15  percent  increase,  subject  to  a 
maximum  wage  index  value  of  0.8:  or. 
the  budget-neutrality  adjustment. 

•  The  wage  index  is  to  be  updated 
annually,  in  the  Federal  Register,  based 
on  the  most  current  available  hospital 
wage  data.  These  data  will  include  any 
changes  to  the  definitions  of 
Metropolitan  Statistical  Areas  (MS'K), 

Section  4441(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  amended 
section  1814(i)(l)(C)(ii)  of  the  Act  to 
establish  updates  to  hospice  rates  for 
fiscal  years  (FYs)  1998  through  2002. 
Hospice  rates  were  to  be  updated  by  a 
factor  equal  to  the  market  basket  index, 
minus  1  percentage  point.  However, 
section  131(a)  of  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  changed 
the  pavment  rates  for  FYs  2001  and 
2002  bv  increasing  the  FY  2001  rate  by 
0.5  percent  and  the  FY  2002  rate  by  0.75 
percent.  Section  131(b)  of  the  BBRA 
states  that  any  additional  payments 
made  under  section  131(a)  of  the  BBRA 
shall  not  be  included  in  updating  the 
hospice  rates  after  those  2  years. 
Section  321(a)  of  the  Medicare, 
Medicaid  and  State  Child  Health 
Insurance  Program  (SCHIP)  Benefits 
Improvement  and  Protection  Act  (BIPA) 
amended  section  814(i)(l)(C)(ii)(VI)  of 
the  Act  by  increasing  Medicare  hospice 
rates  for  FY  2001  by  5  percentage 
points.  This  amendment  was  applicable 
to  hospice  care  furnished  on  or  after 
April  1.  2001.  Section  321(b)  of  BIPA 
further  stipulated  that  the  5  percent 
increase  in  Medicare  hospice  rates 
during  the  period  beginning  on  April  1, 
2001  through  September  30,  2001  will 
be  treated  as  the  payment  rates  in  effect 
during  the  FY  2001 .  This  means  that  the 
5  percent  increase  was  made  to  the  base 
that  is  updated  aimually  according  to  a 
statutorily  dictated  percentage  of  the 
market  basket  update,  as  provided  in 
section  1814(i)  of  the  Act.  The  new 
Medicare  rates  for  this  time  period  were 
announced  through  HCFA  Program 
Memorandum  A-01-04  on  Ianuar\'  16. 
2001. 

Also,  section  321(d)  of  BIPA  specified 
that  the  Secretary  of  Health  and  Human 
Services  use  1.0043  as  the  hospice  wage 
index  value  for  the  Wichita.  Kansas 
MSA  in  calculating  payments  for  a 
hospice  program  providing  hospice  care 
in  this  MSA  during  FY  2000.  CMSs 
Regional  Home  Health  Intermediaries 
were  instructed,  through  HCFA  Program 
Memorandum  A-01-07.  to  re-calculate 
the  payment  for  Medicare  hospice 
services  provided  during  FY  2000  by 
Medicare  hospice  providers  in  the 
Wichita.  Kansas  MSA  using  the  new 
wage  index  value  of  1.0043.  and  to 
disburse  a  lump  sum  payment  reflecting 
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the  difference  in  the  two  values  that 
fiscal  year. 

B.  Update  to  the  Hospice  Wage  Index 

This  annual  update  is  effective 
October  1,  2001  through  September  JO. 
2002.  in  accordance  with  the  agreement 
signed  by  the  Centers  for  Medicaid  & 
Medicare  Services  (CMS)  and  all  other 
members  of  the  Hospice  Wage  Index 
Negotiated  RulemakJng  Committee,  we 
are  using  the  most  current  CMS  hospital 
data  available,  including  anv  changes  to 
the  definitions  of  MSAs.  The  FY  2001 
hospital  wage  index  was  the  most 
current  hospital  wage  data  available 
when  the  FY  2002  wage  index  values 
were  calculated.  We  used  the  pre- 
reclassified  and  pre-floor  hospital  area 
wage  index  data. 

All  wage  index  values  are  adjusted  bv 
a  budget -neutrality  factor  of  1.064726 
and  are  subject  to  the  wage  index  floor 


adjustment,  if  applicable  Wp  ha\  p 
completed  all  of  the  calculations 
described  above  and  included  them  in 
the  wagp  index  valups  rpflprtfd  in  buth 
Tables  A  and  B  belnw  .A  dptailcd 
description  of  thp  method  useti  to 
compute  the  h()spic:p  wagp  indpx  1=: 
contained  in  both  thp  Spptembpr  4,  I'-iMh 
proposed  rule  published  in  the  Federal 
Register  (61  FR  46579)  and  thp  AnuuM 
8.  1997  final  rule  published  m  thp 
Federal  Register  (62  FR  4  2HM) 

1,  Metropolitan  Stati'-tu  al  .■XrPd'- 

As  explained  in  thp  Septpmber  4 
1996  hospice  wage  index  propospd  rulp 
each  hospice's  labor  market  area  wi  liiti 
be  established  bv  the  M.SA  definitinns 
issued  by  the  Office  of  Managempiit  and 
Budget  (OMB)  on  December  28    mq.' 
based  on  the  1990  census,  and  ujulatpd 
periodically  by  OMB  An\  (  hangpv  t( 
the  MSA  definitions  would  bp  pffpf  ti\p 


annualh  and  anii'^iin!  "ii    ;.  '.-i.   ;,;,  • 
rulp  updalint  th>'  lii'^fi:(,i'  u.-igL  .ii.li 


J  .Ms.\  \\ 'iK*'  iiidpx  \  dlues  Lower  than 

Hi.r.il  \  rtiues 

A^  ••xf'i.iinpd  above,  any  area  not 
inrludpd  in   ,n  MSA  is  considered  to  be 
ni  niirtdii  in  i  receives  the  statewide 

rur.i]  r.iU    \\i-  ,ir<'  .i\\,i:<-  '.':  '.1  in  the  past. 
!  nurnhP!  i^!  .M.^.Ai  lidM.'  .'uui  wage  index 
\  iiut^  tti.i!  were  lower  than  their  rural 
^;  it'  VN  ill  \  i!;ip  T}\,-  difference  is  due 
U'  \  ,<r;,tti!  iii^  ii,  r  ,1  ,:,  \\  dge  data  as 
com|).irpn  t  ,  national  wage  data.  The 
hnspi(  >   \\rtt;«   [iiHpx  is  computed  by 
linidini:  tru'  .ni'ii!i\  wage  rate  for  an 
M.S.-\  or  [iiiniir[i,in  .iri.i  by  a  national 
hi  iiri\  \\,ii;prritp   \   nirban  areas  could 
rpiPi'vp  d  hiLh'T  '.\.i,:'^  .ndex  value  than 
iifh.in  .!r<M-  in  tfn-  same  State  if  the 
fi  iir!\  \\,ii:p  rritp  m  the  nonurban  area 
mtTPaspd  d'  .1  L;ri-,i''':  rate. 


('    J..ibles 

Table  A.— Hospice  Wage  Index  fop  Urban  Areas 


MSA  Code 

No 


Urban  area  (constituent  counties  or  county  equivalents)'' 


Wage  index  2 


0040  

Abilene  TX   

0  8773 

Taylor,  TX 

0060  

AguadJIIa.  PR  

05050 

Aguada,  PR 

Aguadilla.  PR 

Moca,  PR 

0080  

Akron   OH      

1  0366 

Portage,  OH 

Summit.  OH 

0120  

Altsany.  GA             _. 

1  0576 

Dougherty  GA 

Lee,  GA 

0160  

Alt)any-Schenectady-Troy  NY  

0  9102 

Albany,  NY 

Montgomery  NY 

Rensselaer.  NY 

Saratoga,  NY 

Schenectady,  NY 

Schohane.  NY 

0200  

Alt)uquerque,  NM  

0  9727 

Bemalilk),  NM 

Sandoval,  NM 

Valencia,  NM 

0220  

Alexandria,  LA _ 

0  8649 

Raptdes,  LA 

0240  

Allentown-Bethlehem-Easton  PA 

1  0567 

CartX)n,  PA 

Lehigh.  PA 

Northampton.  PA 

0280  

Altoona,  PA  

0  9951 

Blair,  PA 

0320  

Amarillo,  TX  

0  9279 

Potter,  TX 

Randall,  TX 

0380  

Anctiorage.  AK  

1.3621 

Anchorage.  AK 

0440  

Ann  Artx)f,  Ml   

1  1962 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

0450  

Anniston,  AL 

08820 

Calhoun.  AL 

0460  

Appteton-Oshkosh-Neenah,  Wl     

09638 

Calunwt,  Wl 

49456 


MSA  Code 
No 


0470 

0480 
0600 

0520 


0560 

0580 
0600 

0640 

0680 
0720 

0733 
0743 
0760 

0640 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas — Continued 

Urban  area  iconstituent  counties  or  county  equivalents)  ' 

Outagamie  Wl 

Winnebago,  Wl 
Arecibo  PR    ~ 

Arecibo  PR 

Camuy  PR 

Hatillo  PR 
Asheville  NC         • 

Buncombe.  NC 

Madison,  NC 
Athens,  GA   • 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
Atlanta,  GA 

Baoow,  GA 

Bartow.  GA 

Carrod.  GA 

Cherokee.  GA 

Clayton.  GA 

Cobb,  GA 

Coweta,  GA 

OeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fu«on.  GA 

Gwinnett,  GA 

Henry,  GA 

Newton.  GA 

Paulding,  GA 

Px^ens,  GA 

Rockdale  GA 

Spakjing,  GA 

Warton,  GA 
Atlantic-Cape  May,  NJ  

Atlantic,  NJ 

Cape  May.  NJ 
Aubm-Opelika,  AL      

Lee,  AL 
Augusta-Aiken  GASC  •  •■•• 

Cotumbta.  GA 

McDuffie.  GA 

Richmond,  GA 

Aiken   SC 

EdgefieW.  SC 
Austn-San  Marcos  TX  

Bastrop  TX 

CakJwell,  TX 

Hays.  TX 

Travis,  TX 

Williamson,  TX 
Bakersfield  CA    

Kern,  CA 
Baltimore  MD  

Anne  Arundel  ,MD 

Baltimore  MD 

Baltimore  City  MD 

CamjII  MD 

Harford,  MD 

Howard,  MD 

Queen  Anne  s  MD 
Bangor  ME  

Penobscot  ME 
BamstaWe- Yarmouth,  MA  

Barnstable.  MA 
Baton  Rooge  LA  

Ascension  LA 

East  Baton  Rouge  LA 

Livingston,  LA  ^ 

West  Baton  Rouge  LA 
Beaumont-Port  Arthur  TX  


Wage  index  2 


08518 

1  0132 
1.0369 

1  0749 


1.1906 

08631 
09753 


1  0197 


1  0304 
0.9971 


1  0180 
1  4735 
0.9414 

09310 
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Table  A. — Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code 

No 


Urban  area  (constituent  counties  or  county  equivalents)^ 


0860 

0870 
0875 

0880 
0920 

0960 
1000 

1010 

1020 
1040 
1080 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 
1310 


1320 


Hardin.  TX 

Jefferson  TX 

Orange.  TX 
Bellingtiam.  WA     

Whatcom  WA 
Benton  Hartwr  Ml   

Bernen   Ml 
Bergen- Passaic.  NJ      

Bergen.  NJ 

Passaic.  NJ 
Billings,  MT 

Yellowstone.  MT 
Biloxi-Gulfporl-Pascagoula.  MS 

Hancock.  MS 

Harnson.  MS 

Jackson.  MS 
Bingfiamton,  NY   

Broome.  NY 

Tioga,  NY 
Birmingtiam  AL 

Blount,  AL 

Jefferson,  AL 

St  Clair,  AL 

Stielby.  AL 
Bismarck  ND 

Burteigti  ND 

Morton  ND 
Bloomington   IN 

Monroe.  IN 
Bloomington-Normal.  IL  

McLean  IL 
Boise  City,  ID  

Ada,  ID 

Canyon,  ID 
Boston-Worcester-Lawrence-Lowell-Brockton  MA-NH 

Bnstol,  MA 

Essex.  MA 

Middlesex.  MA 

Norfolk.  MA 

Plymoutti,  MA 

Suffolk.  MA 

Worcester,  MA 

Hillsborough.  NH 

Memmack,  NH 

Rockingham.  NH 

Strafford.  NH 
Boukler-Longmont  CO  

Boulder,  CO 
Brazona.  TX  , 

Brazona.  TX 
Bremerton,  WA    

Kitsap.  WA 
Brownsville-Harlingen-San  Benito.  TX 

Cameron,  TX 
Bryan-College  Station  TX  

Brazos.  TX 
Butfakj-Niagara  Falls  NY  

Ene.  NY 

Niagara.  NY 
Burlington  VT     

Chittenden.  VT 

Franklin.  VT 

Grand  Isle.  VT 
Caguas.  PR 

Caguas.  PR 

Cayey.  PR 

Cidra.  PR 

Gurabo.  PR 

San  Lorenzo.  PR 
Canton-Massilton  OH  

Can-oil.  OH 


Wage  index  ^ 


1.2179 


09232 


1  2615 


10205 


0  8^9 


09252 


0  8999 


08204 


0  9298 


09684 


09589 


1  1882 


1  0361 


0  9218 


1  1685 


0  9287 


08770 


1  0200 


1  1430 


05246 


09140 


49458 
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Table  A  — Hosp'CE  Wage  Index  fob  Urban  Areas— Continued 


MSA  Code 
No 


Urtan  area  (constituent  counties  or  county  equivalents) 


Wage  index  ■ 


1350 
1360 
1400 
1440 

1480 

1520 


1540 


1560 


1580 
1600 


1620 
1640 


1660 
1680 


Starv  OH 
Casper  WY     

Natrona   WY 
Cedar  Rapids   lA    

Linn    IA 
Champaign-Urbana,  IL  

Champaign   IL 
Charleston-Nort'^  Char'estof^   SC  

Berkeley  SC 

Charleston   SC 

Dorchester   SC 
Charleston  WV      

Kanawha  WV 

Putnam  WV 
Chariotle-Gastonia-RocK  >-' ':   NC   5C 

Cabarrus  NC 

Gaston   NC 

Lincoln    NC 

MecKienburg   NC 

Rowan   NC 

Stanly   NC 

Union.  NC 

Yon^.  SC 
ChanottesvHie  VA 

Albemarle   VA 

Chartortesv'iie  C  t\   VA 

Fluvanna  VA 

Greene  VA 
Chattanooga  TN-GA     

Catoosa  GA 

Dade  GA 

Walker  GA 

Hamilton   TN 

Mano^   TN 
Cheyenne  WY       .-.. 

Laramie  WY 
Chicago   IL 

Coo<<,  !L 

DeKab   iL 

Du  Page.  IL 

Gr'j"dy    IL      '     :  ' 

Kane   IL  j     . 

Kendai'   IL 

LaKB    IL 

McHenry    :L 

W'i'    IL 
Chico-Paradise   CA       

Butte   CA 
Cincinnati   OH-Kv-i\     

Brown   OH 

Clermont    QH 

Hamilton   Oh 

Warren   OH 

Boone    KY 

Campoe:^   KV 

Ga'iat'n  KV 

Grant  KV 

Kenton    KV 

Pendleton   KV 

DeartKDm    IN 

Ohio   IN 
ClarksviHe-Hopk  ns'v  ■' 

Chnstian    KV 

Montgomeny    TN 
Cleveiand-Loram-E  ya  OH 
Ashtabula  OH 
Cuyahoga  OH 
Geauga  OH 
Lake  OH 
Loram   OH 
Medina.  OH 


0  9289 
09301 
0  9793 
0  9623 

09838 

0  9999 


1  1487 


1.0469 


0  8846 

1  1867 


^M-K' 


1  0560 
1  0024 


08735 


1.0218 


Federal  Register/ Vol.  66,  No.  188 /Thursday.  September  2".  2001    Notices 
Table  A.— Hospice  Wage  Index  for  Urban  Areas — Continued 


49459 


MSA  Code 

No 

Urban  area  (constituent  counties  Of  counts  equivaieniSi ' 

Wage  index  ? 

1720   

Colorado  Springs  CO   

1  0325 

El  Paso,  CO 

1740  

Columbia  MO       

0  9541 

Boone  MO 

1760  

Columbia  SC        ; 

10172 

Lexington,  SC 

Richland  SC 

1800  

Columbus.  GA-AL     

0  9123 

Chanahochee,  GA 

Hams  GA 

Muscogee.  GA 

Russell  AL 

1840  

Columbus.  OH     

1  0242 

Delaware  OH 

Fairfield,  OH 

Franklin   OH 

Licking,  OH 

Madison  OH 

Pickaway.  OH 

1880  

Corpus  Chnsti  TX  

0  9291 

Nueces,  TX 

San  Patncio  TX 

1890  

1  2059 

Benton.  OR 

1900  

Cumberland,  MD-WV  

0  8911 

Allegany,  MD 

1920  

Dallas.  TX  

1  0555 

Colhn,  TX 

Dallas.  TX 

Ellis.  TX 

Henderson  TX 

Hunt,  TX 

Kaufman.  TX 

Rockwall  TX 

1950  

0  9145 

Danville  City,  VA 

Pittsylvania,  VA 

1960  

Davenport-Moline-Rock  Island  lA-IL    

C  '^•'■"■i 

Scott,  lA 

Henry,  IL 

Rock  Island.  IL 

2000  

Daylon-Spnngfield,  OH  

1  0053 

Clark,  OH 

Greerw,  OH 

Montgomery,  OH 

2020  

Daytona  Beach.  FL  « 

0  9795 

Flagler  FL 

Volusia,  FL 

2030  

Decatur,  AL  

09086 

Lawrence,  AL 

Morgan,  AL 

2040  

Decatur,  IL    

0  8651 

Macon,  IL 

2080  

Denver.  CO  

1  0840 

Adams.  CO 

Arapahoe.  CO 

Denver,  CO 

Jefferson.  CO 

2120  

Des  Moines.  lA  

0  9708 

Dallas.  lA 

Polk,  lA 

Wan-en.  lA 

2160  

Detroit,  Ml   

1  1190 

Lapeer.  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland.  Ml 

49460 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code 
No 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 
2340 
2360 
2400 
2440 

2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 

2750 
2760 


^tia"  area  .constituent  counties  or  county  equivalents)  * 


Wage  index ' 


St  Ciair,  Ml 

Wayne,  Mi 
Dothan   AL       

Daie   AL 

Houston    AL 
Dover  DE        

Kent,  DE 
Dubuque   lA  

Dubuque  lA 
Duluth-Supenor   MN  Wl  

St  Louis,  MN 

Douglas,  Wl 
Dutchess  County    NY     

Dutchess  NY 
Eau  Claire,  Wl         

Chippewa,  Wl 

Eau  Claire  Wl 
El  Paso,  TX     

El  Paso  TX 
Eikhart-Gosnen,  !N   

Elkhart   IN 
Etmira,  NY        

Chemung  NY 
Enid   OK  

Garfield.  OK 
Ene   PA  

Ene   PA 
Eugene-Spnngf'eid  OR  

Lane,  OR 
Evansville-Henderson    iNKY   

Posey   IN 

Vanderburgh   IN 

Wamck,  IN 

Henderson,  KY 
Fargo-Moortiead   ND-MN       

Ciay  MN 

Cass,  ND 
Fayetteville,  NC       

Cumberland  NC 
Fayefleville-Spnngdaie-Rogers   AR 

Benton   AR 

Washington   AR 
Flagstaff  A2-UT     

Coconino   ,AZ  ^ 

Kane   UT 
Flint.  Ml 

Genesee,  Ml 
Florence,  AL  

Colbert.  AL 

Lauderdale  AL 
Florence  SC  

Florence  SC 
Fort  Collins-Loveland  CO      , 

Lanmer.  CO 
Ft  Lauderdale   FL  

Broward.  FL 
Fort  Myers-Cape  Corai   FL    

Lee   FL 
Fort  Pierce-Pon  St  Lucie,  FL 

Martin.  FL 

St  Lucie.  FL 
Fort  Smith.  AR-OK 

Crawford,  AR 

Sebastian  AR 

Sequoyah.  OK 
Fort  Walton  Beacn.  FL 

Okakxisa.  FL 
Fort  Wayne   IN  .. 

Adams  IN 

Allen,  IN 

De  Kalb,  IN 


08457 


1  0730 


09312 


1.0681 


1  0912 


0.9359 


09951 


09737 


0  9099 


09167 


0  9567 


1  1675 


0  8702 


0  9315 


0.9215 


0  8422 


1  1378 


1  1930 


08109 


09345 


1  1336 


1  0776 


09846 


1.0155 


0.8573 


1  0229 


0.9226 
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Table  A. — Hospice  Wage  Index  fop  urban  Areas— Continued 

Urban  area  (constituent  counties  or  county  equivalents)  ^ 

Huntington,  IN 

Wells,  IN 

Whitley   IN 
Forth  Worth-Arlington   TX      

Hood.  TX 

Johnson,  TX 

Parker.  TX 

Tarrant.  TX 
Fresno  CA      

Fresno  CA 

Madera.  CA 
Gadsden.  AL  

Etowah.  AL 
Gainesville.  FL 

Alachua.  FL 
Galveston-Texas  City  TX     

Galveston.  TX 
Gary.  IN     

Lake.  IN  "^ 

Porter.  IN 
Glens  Falls  NY      

Warren.  NY. 

Washington.  NY 
Goldstxjro.  NC  

Wayne.  NC 
Grand  Forks.  ND-MN      

Grand  Forks  ND 

Polk.  MN 
Grand  Junction  CO  

Mesa.  CO 
Grand  Rapids-Muskegon-Holland  Ml  

Allegan,  Ml 

Kent.  Ml 

Muskegon,  Ml 

Ottawa,  Ml 
Great  Fans,  MT      

Cascade  MT 
Greeley,  CO  

Weld.  CO 
Green  Bay,  Wl  

Brown  Wl 
Greensboro- Winston-Salem-High  Point  NC  

Alamance.  NC 

Davidson,  NC 

Davie.  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph.  NC 

Stokes,  NC 

Yadkin,  NC 
Greenville.  NC '. 

Pitt,  NC 
Greenville-Spartanburg-Anderson.  SC 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pk*ens,  SC 

Spartar*urg,  SC 
Hagerstown,  MD  

Washington,  MO 
Hamilton-Mtddtetown  OH 

Butter.  OH 
Hanisburg-Lebanon-Carlisle.  PA  

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
Hartford,  CT  

Hartford,  CT 

LitchfieW,  CT 

Middlesex,  CT 


49461 


MSA  Code 

No 


2800 

• 

2840 

2880 
2900 
2920 
2960 

2975 

2980 
2985 

2995 
3000 

3040 
3060 
3080 

3120 


3150 
3150 

3180 
3200 
3240 

3283 


Wage  Index  ' 


1.0V 


10758 


08968 


1  0726 


1  0560 


1.0066 


0  8902 


08968 


0  9387 


0  9699 


1  0911 


09652 


1  0449 


0  9822 


0  9722 


0  9991 


09586 


1.0018 


09648 


0  QCic^ 


1  2109 


49462 

MSA  Code 
No 

3285  

3290  

i 
3320  i 

3350 : 

! 

3360  

i 

3400  I 

i 
I 

i 
I 

i 
3440  I 

i 
3480  t 
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Table  A  —Hospice  Wage  Index  tor  urban  Areas — Continued 


Urban  area  (constituent  counties  or  county  equivalents; 


-K/  OH 


3500 
3520 
3560 

3580 
3600 

3605 

3610 
3620 
3640 
3660 


Tolland  CT 
Hattiesburg  MS    

Porrest    MS 

La^ar  MS 
HickoPy'-Morga^.to^-Lenoir   NC 

Alexander   NC 

Burke  NC 

Caidwei!  NC 

Catawba   NC 
Honolulu   HI     

Honolulu    HI 
Houma   lA  

LafQurcne   LA 

Terrebonne   uA 
Houston   TX  

Chambers   TX 

Fort  Bend    TX 

Harrs    TX 

Liberty   TX  i 

Montgonie'-y    TX 

Waller    TX 
Huntington-Ashia'^1    W. 

Boyd   KY 

Carter   KY 

Greenup    KY  I 

Lawrence  Oh 

Cabell  WV 

Wayne,  'WV 
Huntsville  AL         

Limestone   Al 

Madisc^  Al 
Indianapoi'S   'N      

Boone  iN 

Hamilton   IN 

Hancock   IN 

Hendncks   IN 

Johnson    IN 

Madison,  iN 

Manon   IN 

Morgan   IN  I      ,  • 

Shelby,  IN             I 
Iowa  City  IA  , 

Johnson,  IA 
Jackson  Ml    

Jackson  Ml 
Jackson   MS  _ 

Hinds.  MS  I 

Madison.  MS        | 

Rankin,  MS 
Jackson   TN     

Madison   TN 

Chester  tn 
Jacksonville   EL     

Clay   EL 

Duval  EL  I 

Nassau   EL 

St   Johns    FL         I 
Jacksonville  NC    

Onslow,  NC 
Jamestown   NY      ..•; 

Chautauqua   NY 
Janesville-Beicit  Wl      ; 

Rock  Wl 
Jersey  City   NJ       

Hudson   NJ 
Johnson  City-K  ngsDor'-Brstoi.  TN  VA 

Carter  TN 

Hawkins  TN 

Sullivan   TN 

Unicoi    TN 

Washington   TN 


Wage  index  2 


0.8000 
09591 

ft 

1  2631 

0  8609 

1  0362 


1.0515 


0  9510 


1  0420 


1  0282 

0  9725 

0  9382 

0.9365 
09804 

08280 
08324 

1  0205 
1  2246 
08807 
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Table  A.— Hospice  Wage  Index  for  urban  Areas— Continued 


MSA  Code 
Nc. 

UrDan  area  (constilaen!  counties  :;'  ccu' 

t'y  eQj:,aients)' 

Wage  index  ' 

Bristol  City    VA 
Scoti,  VA 

3680  

Washington   VA 
Johnstown.  PA        

09419 

Cambna   PA 

Somerset   PA 

3700    

Jonesboro  AR        

0  8339 

3710  

Craighead  AR 
Jopiin  MO       '. 

0  8675 

Jasper  MO 
Newlon  MO 

3720    

Kalamazoo-Batllecreek  Ml    

1  1130 

Calhoun,  Ml                                               • 

Kalamazoo,  Ml 

Van  Buren,  Ml 

3740   

Kankakee   IL  

1  05423 

Kankakee.  IL 

3760  

Kansas  City  KS-MO      

1  0144 

Johnson,  KS 

Leavenworth   KS 

Miami  KS 

Wyandotte,  KS 
Cass  MO 

Clay,  MO 
Clinton   MO 

Jackson,  MO 

LaFayette,  MO 
Platte,  MO 

3800   

Ray  MO 
Kenosha  Wl    

1  0233 

Kenosha.  Wl 

3810  

Kileen-Temple  TX  

1  0774 

Bell  TX 

3840  

Coryell,  TX 
Knoxville  TN           

08880 

Anderson  TN 

Blount  TN 

Loudon  TN 

Sevier.  TN 

UnK)n,  TN 

3850  

Kokomo.  IN  

1  0134 

Howard  IN 

3870  

Tipton,  IN 
La  Crosse  WI-MN  

0  9807 

Houston  MN 

La  Crosse,  Wl 

3880  

Lafayette  LA  

0  9040 

Acadia,  LA 

Lafayette  LA 
St  Landry,  LA 
St  Martin  LA 

3920  

Lafayette.  IN    

09406 

Clinton.  IN 

3960  

Tippecanoe  IN 
Lake  Charles.  LA  

0  8000 

Cateasieu.  LA 

3980  

Lakeland-Winter  Haven,  FL  

0  9837 

Polk,  FL 

4000  

Lancater.  PA    

0  9856 

Lartcaster  PA 

4040  

Lansing-East  Lansing  Ml  

1  0577 

Clinton,  Ml 

Eaton,  Ml 

4080  

Ingham.  Ml 
Laredo,  TX  

0  8697 

Webb.  TX 

- 

4100  

Las  Cruces.  NM  

0  9218 

Dona  Ana.  NM 

4120  

Las  Vegas,  NV-AZ  

1  1495 

Mohave.  AZ 

Clarke,  NV 

49464 
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MSA  Coje 

No 


4150 
4200 
4243 
4280 


4320 

4360 
4400 

4420 

4480 
4520 


4600 
4640 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Urtoan  area  (constituent  counties  or  county  equivalents) ' 


4680 


4720 
4800 

4840 


4880 
4890 
4900 


Nye,  NV 
Lawrence.  KS  

Douglas.  KS 

Lawton.  OK 

Comanche,  OK 
Lewiston- Auburn,  ME 

Androscoggin,  ME 
Lexington,  KY 

BourtKjn   KY 

Clary.  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford.  KY 
Lima,  OH 

Allen,  OH 

Auglaize,  OH 
Lincoln,  NE  

Lancastef,  NE 
Little  RocK-North  Little  Rock  AR  .... 

Faulkner.  AR 

Lonoke  AR 

Puiaski,  AR 

Saline.  AR 
Longvtew-Marshall  TX 

Gregg,  TX 

Hamson,  TX 

Upshur,  TX 
Los  Angetes-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville,  KY-IN 

Clark.  IN  . 

Floyd,  IN  I 

Hamson,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

CMdham  KY 
LubtXJCk.  TX  

Lubbock.  TX 
Lynchburg,  VA 

Amherst,  VA 

Bedfofd.  VA 

Bedford  City  VA 

Campbell  VA 

Lynchburg  City   V A 
Macon  GA  

Btbb.  GA 

Houston  GA 

Jones.  GA 

Peach  GA 

Twiggs  GA 
Madison  Wl 

Dane,  Wl 
Mansfield.  OH       

Crawford.  OH 

Richland.  OH 
Mayaguez.  PR       

Anasco  PR 

Cabo  Roto  PR 

Hormigueros  PR 

Mayaguez  PR 

Sabana  Grande  PR 

San  German   PR 
McAllen-Edinburg-Missioo   TX  

Hidalgo.  TX 
Medford- Ashland.  OR  

Jackson  OR 
MelbCKjme-Titusville-Palm  Bay  FL 

Brevard.  FL 


Wage  index  2 


08720 
0  9578 
0.9621 
09440 


09923 

1  0249 
0  9482 

0.9499 

1.2772 
09955 


0.9410 
09441 


09555 


1  0936 
0.9252 

0.5277 


0.9120 
1.1014 
1  0315 


MSA  Code 

No. 

4920  

4940  

5000  

5015  

5080  

5120  


5140 
5160 

5170 
5190 

5200 
5240 

5280 
5330 
5345 
5360 


5380 


5483 


5523 
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Table  A. — Hospice  Wage  Index  for  Urban  Areas — Continued 

Urban  area  (constitueni  counties  or  countv  eouivaients  ' 

Memphis,  TN-AR-MS    , 

Crittenden,  AR 

DeSoto  MS 

Fayette,  TN 

Shelby  TN 

Tipton   TN 
Merced.  CA  

Merced.  CA 
Miami   FL     , 

Dade  FL 
Middlesex- Somerset-Hunterdon  NJ  

Hunterdon.  NJ 

Middlesex,  NJ 

Somerset,  NJ 
Milwaukee-Waukesha  Wl   „ 

Milwaukee  Wl 

Ozaukee.  Wl 

Washington  Wl 

Waukesha,  Wl 
Minneapolis-St  Paul,  MN-WI   

Anoka,  MN 

Carver  MN 

Chisago,  MN 

Dakota,  MN 

Henneptn,  MN 

Isanti.  MN 

Ramsey,  MN 

Scott  MN 

Sherbune,  MN 

Washington  MN 

Wnght,  MN 

Pierce.  Wl 

St  Croix,  Wl 
Missoula.  MT  

Missoula.  MT 
Mobile,  AL 

Baldwin,  AL 

Mobile.  AL 
Modesto,  CA     

Stanislaus.  CA 
Monmouth-Ocean,  NJ  

Monmouth,  NJ 

Ocean,  NJ 
Monroe.  LA    

Ouachita.  LA 
Montgomery.  AL   

Autauga.  AL 

Elmore.  AL 

Montgomery  AL 
Muncle.  IN    

Delaware.  IN 
Myrtle  Beach,  SC  

Hony,  SC 
Naples,  FL 

Collier,  FL 
Nashville.  TN    

Cheatham.  TN 

Davidson,  TN 

Dickson.  TN 

Robertson.  TN 

Rutherlord.  TN 

Sumner.  TN 

Williamson,  TN 

Wilson,  TN 
Nassau-Suttolk,  NY ; 

Nassau.  NY 

Suffolk.  NY 
New  Haven-Bndgeport-Stamford-Waterbur\-Danbury   CT  

Fairfield.  CT 

New  Haven.  CT 
New  London-Norwich.  CT  , 


49465 


Wage  index  ■ 


09288 


1 .0270 
1.0710 
1.1792 

1 .0399 
1.1730 


0  9874 
08691 

1  1069 
1.2008 

0  8939 

0  8148 

1  1679 
0.8986 
1  0286 
1  0104 


1  4834 


1  3093 


1  2844 
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Table  A  — Hospice  Wage  Index  for  Urban  Areas — Continued 


MSA  Code 
No 


Urban  area  (constituent  counties  or  county  equivalents) 


5560 


5600 


5640 


5660 


5720 


5775 

5790 
5800 

5880 


5910 
5920 


5945 
5960 


New  London    CT 

New  Orleans   lA   

Jetlerson   LA 
Orleans  LA 
Plaquemines  lA 
St  Bernard   LA 
St  Charles   LA 
St   James   LA 
St  John  The  Baptist 
St   Tammany   LA 
New  Yorx   NY 
Bronx   NY 
Kings   NY 
New  York    NY 
Putnam   NY 
Queens  NY 
Richmond,  NY 
Rockland   NY 
Westchester  NY 
Newark  NJ 
Essex  NJ 
Morns    NJ 
Sussex   NJ 
Union   NJ 
Warren   NJ 
Newburgh    NY-PA 
Orange   NY 
Pike   PA 
Norfoik-Virgima  Beacn-NoAC'C 
Curntuck.  NC 
Chesapeake  Or/,  vA 
Gloucester  VA 
Hampton  City    VA 
James  dty  VA 
Isle  of  W'ght  VA 
Mathews   VA 
Newport  News  CiT',    VA 

Norfolk  C'ty    VA 

Poquoson  City    VA 

Portsmoutn  C'ty    VA 

Suffolk  City   VA 

Virginia  Beacn  Cit-,    VA 

Williamsburg  City.  VA 
York   VA 
Oakland  CA  

Aiameda  CA 

Contra  Costa   CA 
Ocaia   FL  

Marion    FL 
Odessa-Midland   TX 

Ector  TX 

Midland  Tx 
Oklahoma  dty  OK 

Canadian  OK 

Cleveland  OK    I 

Logan  OK 

McClain.  OK 

Oklahoma  OK 

Pottawatomie  OK 
Olympia  WA 

Thurston   WA 
Omaha   NE-IA 

Portawattamie   lA 

Cass  NE 

Douglas  NE 

Sarpy,  NE 

Washington   NE 
Orange  County   CA 

Orange  CA 
Orlando  FL  

Lake  FL 


NeAb   VA  NC 


Wage  index '' 


0.9897 


1.5599 


1.2603 


1  1549 


08956 


1  5953 

0  9841 
0.9801 

09393 


1  1368 
1.0192 


1  2209 
1  0232 


MSA  Code 
No 


5990 

6015 
6020 

6080 

6120 

6160 


6200 

6240 
6280 


6323 
6340 
6360 


6403 


6440 


6483 


6520 
6560 
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Urban  area  (constituent  counties  c  coun-,  c-c,.  .aents)'' 

Orange   FL 

Osceola  FL 

Seminole,  FL 
Owensboro   KY      , 

Daviess  KY 
Panama  City   FL     , 

Bay^  FL 
Parkersburg-Marietla  WV-OH , 

Washington   OH 

Wood.  WV 
Pensacoia  FL       

Escambia  FL 

Santa  Rosa  FL 
Peona-Pekin   IL    

Peoria  IL 

Tazewell   IL 

Woodford,  IL 
Philadelphia  PA-NJ       

Burlington   NJ 

Camden,  NJ 

Gloucester.  NJ 

Salem  NJ 

Bucks  PA 

Chester.  PA 

Delaware.  PA 

Montgomery  PA 

Philadelphia  PA 
Phoenix-Mesa  AZ  

Maricopa.  AZ 

Pinal,  AZ 
Pine  Blufl  AR       

Jefferson.  AR 
Pittsburgh.  PA       :'. ; 

Allegheny.  PA 

Beaver.  PA 

Butler.  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
Pittsfiekj,  MA     

Berkshire,  MA 
Pocatelk).  ID  

Bannock.  ID 
Ponce.  PR    , 

Guayanilla,  PR 

Juana  Diaz  PR 

Penuelas.  PR 

Por>ce.  PR 

Vlllalba.  PR 

Yaiico,  PR 
Portland,  ME      _ 

Cumberland,  ME 

Sagadahoc,  ME 

York.  ME 
Portland-Vancouver,  OR-WA 

Clackamas,  OR 

Columbta.  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
Providence-Warwick-Pawlucket  Rl  

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington  Rl 
Provo-Orem  UT 

Utah,  UT 
Puebk).  CO  ; 

Pueblo,  CO 


49467 


Wage  ir>dex  ■ 


0  8687 
09593 
08810 

0  8705 

0  9205 

1  1645 


1  0295 

08295 
1.0371 


1  0954 
09663 
0,5757 


1  0379 


1  1616 


1  1567 


1  0678 
0  9386 


I 
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Table  A.— Hospce  Wage  Index  for  Urban  Areas— Continued 


MSA  Code 
No 


UrDar,  area  (constituent  counties  or  cojnty  equ'vaientsi 


Wage  index- 


6580 

6600 
6640 


6880 


6895 


6920 


6960 


6980 


7000 


6660 
6680 
6690 
6720 
6740 

6760 


Punfa  Gorda   FL       

Chanctie   Fl 

Racine  Wl  

Raieign-Durnam-C^apei  Hill,  NC 

Chatham   NC 

Durham   NC 

Franklin   NC 

Johnston    NC 

Orange  NC 

Wake  NC 
Rapia  Citv   SO  

Penn'ngton    SD 
Reading   PA 


6780 
6800 

6820 

6840 


;a 


Berks   PA 
Redding  CA     

Shasta  CA 
Reno  NV  

Washoe   NV 
RiChiand-Kennewick-Pasco  WA 

Benton   vVA 

Crankiin    WA 
RiCnmond-PetersDurg 

Charles  C't>  Countv 

Chesterlieid,  VA 

Colonial  Heights  C  •'y    va 

Dmwiddie  VA 

Goochland  VA 

Hanover  VA 

Hennco    VA 

Hopewell  C'ty   VA 

New  Kent.  VA 

Petersburg  City   VA 

Powhatan   VA 

Pnnce  George   VA 

Richmond  Cty    VA 
Riverside-San  Bernardino  CA  . 

Riverside  CA 

San  Bernardino,  CA 
Roanoke  VA     

Botetourt  VA 

Roanoke,  VA 

Roanoke  C'ty,  VA 

Salem  Cifv  VA 
Rochester  MN , 

Oimsted  MN 
Rochester  NY  

Genesee  NY 

Livingston   NY 

Monroe   NY 

Ontano,  NY 

Orleans,  NY 

Wayne,  NY 
RocMord,  IL     

Boone  IL 

Ogle.  IL 

Winnebago  iL 
Rocky  Mount   NC     

Edgecombe  NC 

Nash   NC 
Sacramento   CA       

El  Dorado  CA 

Placer  CA 

Sacramento  CA 
Saginaw-Bay  Cit-y-Midiand  Ml 

Bay  Ml 

Midland   Ml 

Saginaw  Ml 
St   Cloud   MN   .. 

Benton   MN 

Steams,  MN 

St  Joseph,  MO 


1  0235 

0  9845 
1.0270 


0  9439 


0  9744 


1  2419 


1  1233 


1  2202 


1  0239 


1.1966 


0  9316 


1  2047 


0  9776 


0  9390 


0.9422 


1  2723 


1  0195 


1.0664 


0.9658 
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Table  A. — Hospice  Wage  Index  fob  Urban  Areas— Contmuea 


MSA  Code 

No 

Urban  area  (constituent  counties  or  county  equivalents)^ 

Wage  index  2 

7040  .'. 

Andrew,  MO 
Buchanan  MO 
St  Louis  MO-IL    

0  9635 

Franklin  MO 
Jefterson   MO 
Lincoln,  MO 
St  Charles  MO 

7060 

7120 
7160 

7200 
7240 

7320 
7360 

7400 
7440 


7460 


St  Louis,  MO 

St  Louis  City  MO 

Warren.  MO 

Clinton,  IL 

Jersey   IL 

Madison   IL 

Monroe,  IL 

St  Clair,  IL 
Salem  OR   

Manon  OR 

Polk  OR 
Salinas  CA  

Monterey,  CA 
Salt  Lake  City-Ogden  UT   

Davis  UT 

Salt  Lake   UT 

Weber  UT 
San  Angelo   TX     

Torri  Green.  TX 
San  Antonio,  TX  

Bexar  TX 

Comal   TX 

Guadalupe  TX 

Wilson   TX 
San  Diego  CA      

San  Diego  CA 
San  Francisco  CA       

Mann  CA 

San  Francisco  CA 

San  Mateo,  CA 
San  Jose,  CA 

Santa  Clara,  CA 
San  Juan-Bayamon  PR      

Aguas  Buenas.  PR 

Barcelorteta.  PR 

Bayamon,  PR 

Carxjvanas,  PR 

Carolina.  PR 

Catano  PR 

Ceiba,  PR 

Comerio.  PR 

Corozal.  PR 

Dorado.  PR 

Fajardo,  PR 

Flonda  PR 

Guaynabo,  PR 

Humacao.  PR 

Juncos,  PR 

Los  Piedras,  PR 

Lotza.  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjrto,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  AHa,  PR 

Toa  Baja,  PR 

TrujiWo  Atto,  PR 

Vega  Atta,  PR 

Vega  Baja,  PR 
Yabucoa,  PR 
San  Luis  Obispo- Atascadero- Paso  Ftobtes  CA 


1  0848 

1  5441 
1  0442 

08606 
09135 

1  2547 
1.5072 

1  4536 
05394 


1  1364 
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MSA  Code 
No 


7480 
7485 
7490 

7500 
7510 

7520 
7560 

7600 

7510 
7620 
7640 
7680 

7720 

7760 

7800 
7840 
7880 

7920 

8003 

8050 
8080 

8120 
8140 
8160 
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Table  A —Hospice  Wage  Index  for  Urban  Areas — Continued 

Urban  area  (constituent  countres  or  county  equivalents) ' 

San  Luis  Obispo  CA 
Santa  Barbara-Santa  ManaLompoc  CA      

Santa  Bart)ara  CA 
Santa  Cruz-Watson  vine,  CA  

Santa  Cruz   CA 
Santa  fe  NM  

Los  Alamos.  NM 

Santa  Fe  NM 
Santa  Rosa  CA       

Sonoma.  CA 
Sarasota-Bradehton,  FL 

Manatee,  FL         | 

Sarasota,  FL         ' 
Savannah  GA  

Bryan,  GA 

Chatham,  GA 

Eftingham   GA 
Scranton-Wilkes-Barre-Hazleton,  PA    

Columbia,  PA 

Lackawanna  PA 

Luzerne,  PA 

Wyoming.  PA 
Seattte-Bellevue-Everett  WA  

Island,  WA 

King.  WA 

Snohomish  WA 
Sharon   PA 

Mercer,  PA 
Sheboygan.  Wl        

Sheboygan.  Wi 
Shemnan-Denison  TX 

Grayson  TX 
Shreveport-Bossier  City  LA   

Bossier,  L^A 

Caddo,  LA  i 

Webster,  LA 
Sioux  City   IA-NE  

Woodbury,  I A 

Dakota.  NE 
Sioux  Falls,  SD « 

Lincoln   SD 

Minnehaha,  SD 
South  Bend   IN   

St  Joseph,  IN 
Spokane,  WA  

Spokane  WA 
Sprngfield  IL  

Menard,  IL 

Sangamon,  IL 
Spnngfield  MO      

Chnstian,  MO 

Greene  MO 

Webster.  MO 
Spnngfield  MA       t 

Hampden,  MA 

Hampshire.  MA 
State  College.  PA  ^. 

Centre,  PA 
Steubenville-Weirton  OH-WV   

Jefferson  OH 

Brooke,  WV 

Hancock,  WV 
Stocklon-Lodi  CA  

San  Joaquin,  CA 
Sumter  SC   

Sumter,  SC 
Syracuse,  NY  

Cayuga  NY 

Madison,  NY 

Onondaga  NY 

Oswego,  NY 


Wage  index  ^ 


1  1283 


1  4949 


1.1219 


1  3465 


1.0444 


1  0325 


0  8966 


1  1708 


08441 


08921 


0.9257 


0.9316 


09021 


0.9359 


1.0647 


1  1193 


09247 


0.9037 


1.1325 


0.9623 


0.9101 


1.1317 


08806 


1.0167 
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MSA  Code 

No 

Urban  area  (constituent  counties  or  county  equivalents) ' 

Wage  index  2 

8200  

Tacoma,  WA     '. 

1  2312 

Pierce  WA 

8240  

Tallahassee.  FL  

0  9098 

Gadsden,  FL 

Leon,  FL 

8280  

Tampa-St  Petersburg-Clearwater  FL  

0  9563 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL                                                                                               -                                        ' 

8320  

Terre  Haute   IN  

0  8841 

Clay.  IN 

Vermillion,  IN 

Vigo,  IN 

8360  

Texarkana,  AR-Texan<ana  TX  

0  8904 

Miller.  AR 

Bowie,  TX 

8400  

Toledo,  OH  

1  0468 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

8440  

Topeka,  KS  

0  9707 

8480  

Trenton,  NJ  

1  0793 

Mercer.  NJ 

8520  

Tucson.  AZ  r. 

0  9363 

8560  

Tulsa,  OK  

0  9001 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

8600  

Tuscaloosa,  AL  

0  8586 

Tuscaloosa,  AL 

8640  

Tyler,  TX   

1  0013 

Smith.  TX 

8680  

Utica-Rome.  NY 

0  9114 

Herkimer,  NY 

Oneida,  NY 

8720    

Vallejo-Fairfield-Napa,  CA  

1,3679 

Napa,  CA 

8735 

Ventura,  CA  

1  1744 

Ventura,  CA 

8750  

Victoha,  TX    

0  8682 

Victona,  TX 

8760  

Vineland-Millville-Bndgeton,  NJ    

1  1181 

Cumberland,  NJ 

8780  

Visalia-Tulare-Porterville.  CA  

1  0169 

Tulare,  CA 

8800 

Waco,  TX  

08852 

McLennan,  TX 

8840  

Washington,  DC-MD-VA-WV  

1.1451 

Distnct  of  Columbia,  DC 

Catven,  MD 

Fredenck,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 

Clarke,  VA 

Culpeper,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

49472 
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Table  a.— Hospice  Wage  Index  for  Urban  Areas — Continued 


MSA  Code 

No 


Urtan  area  (constituent  counties  or  county  equivalents) 


Wage  index- 


VA 


Manassas  City  VA 

Manassas  Pa^K  City 

Prince  William   VA 

Spotsylvania   VA 

Statlord   VA 

Warren  VA 

Berkeley   WV 

Jetlerson,  WV 
8920  Waterloo-Cedar  Falls,  lA 

Black  Hawk   lA 
8940  '.  Wausau,  Wl  

Marathon,  Wi 
8960  West  Palm  Beach-Boca  Raton 

Palm  Beach,  Fl 
9000  Wheeling  WV-OH 

Belmont  OH 

Marshall  WV 

Ohio  WV 
9040  Wichita  KS    

Butler   KS 

Han^ey  KS 

Sedgwick  KS 
9080  Wichita  Falls  TX  

Archer   TX  i 

Wichita,  TX         ' 
9140  Wilhamsport.  PA   ' 

Lycoming   PA 
9160  '  Wilmington-Newark 

New  Castle  DE 

Cecil  MD 
9200  Wilmington   NC     

BrunswiCK   NC 

New  Hanover   NC 
9260  Yakima   WA  

Yakima  WA 
9270  Yolo   CA         

Yolo   CA 
9280  York    PA        

York    PA 

9320  I  Youngstown-Warren   OH 

'      Columbiana,  OH 

Mahoning   OH 

Trumbull,  OH 
9340  :  Yuba  City  CA       

Sutler  CA 

Yuba,  CA 
9360  Yuma,  AZ      ... 

Yuma,  AZ 


FL 


DE-MD 


08948 


1  0028 


1  0309 


08234 


1,0162 


08164 


08935 


1  1915 


1  0011 


1  0548 


1  0859 


09864 


1  0161 


1  1399 


1  0146 


'  This  column  lists  each  MSA  area  name  and  each  county  or  county  equivalent  in  the  MSA  area  Counties  not  listed  in  this  Table  are  consid- 
ered to  be  Rural  Areas  Wage  Index  values  *or  these  areas  are  found  m  Table  B 

2  Wage  index  values  are  based  on  FY  1997  hospital  cost  report  data  before  reclassification  This  wage  index  is  furttier  adjusted  Wage  index 
values  greater  than  0  8  are  subject  to  a  budget-neutrality  adjustment  of  i  064726  Wage  index  values  below  0  8  are  adjusted  to  be  the  greater  of 
a  15-percent  increase,  subject  to  a  maximum  wage  mdex  value  of  0  8  or  an  adjustment  by  multiplying  the  hospital  wage  index  value  for  a  given 
area  by  the  budget-neutrality  adjustment  We  have  completed  all  of  these  adjustments  and  included  them  in  the  wage  index  values  reflected  in 
this  table 


Table  B.— Wage  Index  for  Rural  Areas 


MSA  Code 
No 


Nonurban  area 


9901  Alabama 

9902  Alaska  

9903  Anzona 

9904  Arl^ansas 

9906  California 

9906  '  Cotofado 

9907  Connecticul 

9908  Delaware 

9910  Flonda  , 

9911  Georgia  , 


Wage  index  ^ 


0.8000 
1  3194 
08855 
0.8000 
1  0499 
0.9548 
1 .2473 
0.9661 
0.9496 
0.8868 
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MSA  Code 
No 


9912 
9913 
9914 
9915  .. 
9916 

9917  .. 

9918  .. 

9919  .. 

9920  .. 

9921  .. 

9922  .. 
9923 
9924 
9925  . 
9926 
9927  .. 
9928 
9929 

9930  . 

9931  ,. 
9932 

9933  . 

9934  .. 
9935 

9936  . 

9937  . 
9938 
9939 
9940 
9941  . 
9942 
9943 
9944 
9945 
9946 

9947  .. 

9948  . 
9949 

9950  . 

9951  .. 
9952 
9953  .. 
9965  . 


Hawaii  

Idaho  

Illinois       

Indiana      

Iowa  

Kansas     

Kentucky  

Louisiana  

Maine  

Maryland       

Massachusetts  . 

Michigan  

Minnesota 

Mississippi  

Missoun  

Montana  

Nebraska  

Nevada  

New  Hampshire 
New  Jersey"  ... 
New  Mexico      .. 

New  YorV   

North  Carolina  .. 

North  Dakota  

Ohio 

Oklahoma  

Oregon    

Pennsylvania  

Puerto  Rico  

Rhode  Island*  ... 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vennont  

Virgin  Islands    .., 

Virginia  

Washington  

West  Virginia  

Wisconsin  

Wyoming  

Guam  


Nonurban  area 


Wage  index  ^ 


1  1775 
09240 
08688 
0  9159 
0.8550 
08097 
08444 

0  8178 
09333 
0.9211 

1  1929 
09569 
09456 
08000 
081% 
09250 
08634 

0  9830 

1  0482 

09047 
09049 
08987 

0  8215 
09231 
08000 

1  0788 
09133 
04904 


0  8912 
08060 
0  8345 
08000 
0  9622 
09874 

0  7252 
08719 

1  1109 
08764 
09455 
09388 
1  0233 


3  Wage  index  values  are  based  on  FY  1997  hospital  cost  report  data  before  fBclassl^catlon  This  wage  index  is  further  adjusted  Wage  index 
values  greater  than  0.8  are  subject  to  a  budget-neutrality  adjustment  of  1  064726  Wage  index  values  beio*  0  8  are  adjusted  to  be  tf>e  greater  of 
a  15-percent  increase.  sut)ject  to  a  maximum  wage  index  value  of  0  8,  or  an  adjustment  by  multiplying  the  nospitai  wage  index  value  tor  a  given 
area  by  ttie  budget-neutrality  adjustment  We  have  completed  all  of  these  adjustments  and  have  included  thern  m  the  Aage  '  lei  values  re- 
flected in  this  table 

*AII  counties  within  the  State  are  classified  as  urban. 


n.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  &  Review)  and  the  Regulatory 
Flexibility  Act  (RFA)  (September  19. 
1980  Pub.  L.  96-354).  In  this  notice,  we 
identified  an  impact  on  hospices  as  a 
result  of  changes  in  the  way  we 
compute  the  hospice  wage  index.  The 
change  in  the  methodology  for 
computing  the  wage  index  was 
determined  through  a  negotiated 
rulemaking  committee  and 
implemented  in  the  August  8,  1997  final 
rule  (62  FR  42860).  We  recognize  that 


the  BIPA  adjusted  hospice  payments 
upward  by  5  percent;  however,  we  did 
not  do  a  separate  analysis  of  the  impae  t 
of  this  payment  adjustment  We  used 
the  new  rates  adjusted  by  the  BIP.^ 
when  estimating  the  payments  to  be 
made  under  the  new  wage  index  and 
when  calculating  the  budget-neutrality 
adjustment  factor  Overall,  we  believe 
the  changes  included  in  this  notice  to  be 
insignificant. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator\'  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 


eronnmic    pn\  ir'iimental.  public  health 
tind  iafet\  pffe(  !>.   distributive  impacts, 

and  equit\  1   A  rt^tulatory  impact 
analysis  |'RL^,|  mu'-t  tic  jircp.iri'ii  for 
major  rules  with  •■(  ki'm  i!;:;(  .-i',\\ 
significant  effects  iSlOO  million  or  more 
in  any  1  year)  We  have  dftfrmined  that 
this  notice  is  not  an  ••(  i^m  imically 
significant  rulf  iindfr  this  Executive 
Order 

The  RF.A  require^  .igt-ni.ies  to 
determine  whether  a  rulf  will  have  a 
significant  e(  i^nnni!!  );';(!<i;  t  on  a 
substantia!  numh'T    f  ^in<i;.  entities.  For 
purposes  of  th»'  RF.^   ^mall  entities 
include  small  hii'-.ncs-i'-   n  inprofit 
organizations  anii  k;o\.'r:u!,i'nt  agencies. 
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Most  hospital  and  mrist  other' provuiors 
and  suppliers  are  small  entities,  either 
bv  nonprofit  status  or  by  having 
revenues  rjf  S5  million  or  less  annually. 
For  purposes  of  the  RFA,  most  hospices 
are  small  entities.  Approximately  73 
percent  of  Medicare  certified  hospices 
are  identified  as  voluntarw  government, 
or  other  at^ent.ies.  and.  therefore,  are 
considered  small  entities  Because  the 
National  Hospice  and  Palliative  Care 
Organization  estimates  that 
approximately  70  percent  of  hospice 
patients  are  Medicare  beneficiaries,  we 
have  not  considered  other  sources  of 
revenue  in  this  analysis, 

.■\s  discussed  belnw.  the  estimated 
decreases  in  payment  to  hospices 
overall  are  ver\-  slight  The  effects  of  this 
notice  indicate  that  on  a  regicmal  basis. 
urban  hn>pices  in  the  N'nv  England, 
Middle  .Atlantic,  .South  .Atlantic.  East 
South  Central  and  Pacific  regions  will 
experience  a  slight  decrease  in 
pavments  The  pavment  decreases  range 
from  a  minimum  of  0.2  percent  (East 
South  Central  region]  to  a  maximum  of 
0  7  percent  (New  England  region).  The 
mid-range  of  the  decrease  in  estimated 
payments  for  urban  hospices  falls 
within  the  Middle  Atlantic  urban  region 
with  a  0  4  percent  decrease  Rural 
hospices  in  the  New  England  and 
Middle  .Atlantic  regions  will  also 
experience  a  slight  decrease  in 
pavments,  0  9  and  0  3  percent 
respectively.  Therefore,  based  on  an 
analvsis  of  the  wage  index  changes  for 
FY  2002,  hospices  in  the  urban  and 
rural  areas  of  the  New  England  and 
Middle  Atlantic  regions  will  be 
impacted  the  most  This  payment 
decrease  to  these  small  entities  indicates 
that  this  notice  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  However,  nationwide,  hospices 
will  receive  an  overall  slight  increase  in 
estimated  pavments  We  estimate  that 
total  hospice  payments  will  increase  by 
0  5  percent,  or  $13,632,000  Urban 
hospices  will  receive  an  increase  in 
estimated  pavments  of  0  3  percent  and 
rural  hospices  will  receive  an  increase 
in  estimated  payments  of  1  3  percent 

We  would  like  to  emphasize  that  the 
methodology  for  the  hospice  wage  index 
was  previously  determined  by 
consensus  through  a  negotiated 
rulemalung  committee  that  inc  iuded 
representatives  of  national  hospice 
associations,  rural,  urban,  large  and 
small  hospices,  multi-site  hospices,  and 
consumer  groups.  Based  on  the  options 


considered,  llie  committee  .jgreed  on  the 
methodology  described  m  the 
committee  statement,  and  adopted  it 
into  regulation  in  the  August  8,  1997 
final  rule.  The  committee  also  agreed 
that  this  was  favorable  for  the  hospice 
community  as  well  as  for  beneficiaries. 
Therefore,  we  believe  that  mitigating 
anv  negative  effects  on  small  entities 
has  been  taken  into  consideration. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  mav  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  n02(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  an 
MSA  and  has  fewer  than  100  beds. 

Section  202  of  the  Unfunded  Mandate 
Reform  Act  of  1995  also  requires  that 
agencies  assess  anticipati^d  costs  and 
benefits  before  issuing  any  rule  that  may 
result  in  an  expenditure  in  any  1  year 
by  State,  local,  and  tribal  governments. 
in  the  aggregate,  or  bv  the  private  sector, 
in  any  1  year  of  $110  mJliion  or  more. 
This  notice  has  no  consequential  effect 
on  State,  local,  or  tribal  governments 
We  believe  the  private  sector  costs  of 
this  notice  fall  below  the  threshold  as 
well. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism,  and  have 
determined  that  this  notice  will  not 
have  any  negative  impact  on  the  rights, 
roles,  and  responsibilities  of  State,  local, 
or  tribal  governments 

B  Anticipated  Effects 

We  have  compared  estimated 
pavments  using  the  FY  1983  hospice 
wage  index  to  estimated  payments  using 
the  FY  2002  wage  index  and  determined 
the  current  hospic  e  rates  to  be  budget- 
neutral.  This  impact  analysis  compares 
hospice  pavments  using  the  FY'  2001 
hospice  wage  index  to  the  estimated 
payments  using  the  FY  2002  wage 
index  The  data  used  in  developing  the 
quantitative  analvsis  for  this  notice  were 
obtained  from  the  March  2001  update  of 
the  national  claims  history  file  of  all 
bills  submitted  during  FY  2000,  We 
deleted  bills  from  hospices  that  have 
since  closed 

Table  C  demonstrates  the  results  of 
our  analysis.  In  Column  2  of  Table  C.  we 
indicate  the  number  of  routine  home 
care  davs  that  were  included  in  our 


analvsis.  although  the  analysis  was 
performed  on  all  types  of  hospice  care 
Column  3  of  Table  C  indicates  payments 
that  were  made  using  the  FY  2001  wage 
index.  Column  4  of  Table  C  is  based  on 
FY  2000  claims  and  (estimates  pavments 
to  be  made  to  hospices  using  the  FY 
2002  wage  index.  The  final  column, 
which  compares  Columns  3  and  4, 
shows  the  percent  change  in  estimated 
hospice  pavments  made  based  on  the 
category  of  the  hospice. 

Table  C  categorizes  hospices  by 
various  geographic  and  provider 
characteristics.  The  first  row  displays 
the  results  of  the  impact  analvsis  for  all 
Medicare  certified  hospices.  The  second 
and  third  rows  of  the  table  categorize 
hospices  according  to  their  geographic 
location  (urban  and  rural).  Our  analysis 
indicated  that  there  are  1.319  hospices 
located  in  urban  areas  and  824  hospices 
located  in  rural  areas.  The  next  two 
groupings  in  the  table  indicate  the 
number  of  hospices  by  census  region, 
also  broken  down  by  urban  and  rural 
hospices.  The  sixth  grouping  shows  the 
impact  on  hospices  based  on  the  size  of 
the  hospice's  program.  We  determined 
that  the  majority  of  hospice  payments 
are  made  at  the  routine  home  care  rate. 
Therefore,  we  based  the  size  of  each 
individual  hospice's  program  on  the 
number  of  routine  home  care  days 
provided  in  2000.  The  next  grouping 
shows  the  impact  on  hospices  by  type 
of  ownership.  The  final  grouping  shows 
the  impact  on  hospices  defined  by 
whether  thev  are  provider-based  or 
freestanding. 

The  results  of  our  analysis  shows  that 
the  greatest  increases  in  payment  are  for 
urban  areas  in  the  East  North  Central 
and  West  South  Central  Regions,  with  a 
1.8  percent  and  1.9  percent  increase, 
respectively.  The  greatest  decreases  in 
payment  are  for  urban  and  rural  areas  in 
the  New  England  and  Middle  Atlantic 
regions. 

The  breakdown  by  size,  type  of 
ownership,  and  facility  base  showed  an 
increase  in  payments  to  all  hospice 
programs.  Small  hospice  programs 
showed  significant  increases  of  about  5 
percent,  while  larger  programs 
experienced  only  a  negligible  increase. 
In  terms  of  hospice  base,  freestanding 
hospices  showed  the  greatest  estimated 
payment  increase  while  hospices 
affiliated  with  home  health  agencies  and 
skilled  nursing  facilities  showed  the 
smallest  amount  of  payment  increase. 
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Table  C— Impact  of  Hospice  Wage  Index  Change 


(By  Geographic  Location) 
Hospices 
Urban  Hospices  .-. , 


Rural  Hospices    

By  Region — Urban 

New  England       

Middle  Atlantic    

South  Atlantic  

East  North  Central     

East  South  Central   

West  Nonh  Central  

West  South  Central   

Mountain      

Pacific         

Puerto  Rico        

By  Region — Rural 

New  England     

Middle  Atlantic     

South  Atlantic  

East  North  Central      

East  South  Centra!    

West  North  Centra^     

West  South  Centra-    

Mountain      .^ 

Pacific  

Puerto  Rico  

fSkilieai 
Routine  Home  Care  Days 

0-1  754  Days  

1754^373  Days      

4  373-9,681  Days       

9  581  +  Days  

Type  of  Ownership 

Voluntary      , 

Proprietary   

Government  

Other  

Hospice  Base 

Freestanding         : 

Home  Health  Agency 

Hospital  

Skilled  Nursing  Facility      


Numterof 

h06piC6S 

(1) 


NuTitjer  of 
routine  home 
care  days  m 

thousands 
(2) 


Payi>ents 
using  FY  200' 
wage  mdex  f- 

t^iousa'^ds 


Estimated  pay- 
ments using 
FY  2002  wage 
irvJex  in  ttiou- 
sands 
<4) 


"43 
824  , 

89! 
169  I 
184 
225 

95 

94 
178 

87 
171 

27 

26 

35 
'  22 
138 

82 
178 

98 

86 

56 
3 


?>8f^ 

■180 
540 

:"36 

33f 

590 

183 

34 

680 

536 

17 


23,765 

20,078 

3,687 

662 
2.302 
4.402 
3.246 
1.312 
1.220 
2.752 
1.358 
2.553 

270 

67 
182 
763 
595 
649 
439 
479 
240 
251 

22 


347 

1.429 

3,600 

18.044 


14.401 

5.446 

3.789 

129 


2995.014 

2,616  198 

378816 

98.780 
321,614 
618.316 
408.377 
148.758 
139,067 
324.985 
186  025 
350  437 

19.840 

7,825 
19,862 

78.343 
61.827 
63.742 
45.187 
45.051 
25.762 
29.687 
1,530 


37.277 

154.353 

412,953 

2.348  755 


1 .826.242 

688,646 

460,963 

19.163 


3,008,646 

2.624.874 

383,772 

98.045 
320.170 
616.008 
415.850 
148.457 
139.550 
331,103 
187.093 
348,589 

20,010 

7,752 
19,798 
80,149 
62535 
64.465 
45.577 
45,793 
26.223 
29.946 

1.533 


39  056 

156.256 

414.477 

2.357  398 


15.108 

1.904,983 

1,913,143 

7.958 

1,011.373 

1.016,757 

594 

66.782 

66  840 

105 

11.877 

11.906 

1 ,840.289 

687.239 

461.980 

19.138 


Percent 

change  m  hos- 

ptce  payments 

(5) 


0.5 

03 
13 

■07 
■04 

-04 
18 

-02 
03 
1  9 
06 

-05 
09 

-09 
-03 
23 
11 
11 
09 
1  6 
1.8 
09 
02 


48 
12 
04 
0.4 

04 
05 
0.1 
0,2 

0.8 
-0.2 

0.2 
■01 


(,"  (Conclusion 

Wp  have  determined,  and  we  lortih 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  However,  we 
are  not  preparing  analvses  for  either  the 
RF.A  or  Section  1102(b)  of  the  Art 
because  the  methodologv  for  the 
hospice  wage  index  was  previouslv 
determined  by  consensus  through  a 
negotiated  rulemaking  committee   Based 
on  the  options  considered,  the 
committee  agreed  on  the  methodologv 
described  in  the  committee  statement, 
and  adopted  it  into  regulation  in  the 
August  8.  1997  final  rule  The 


conimittt'c   whii  h  ini  luii"ii 
rt>presentati\-fs  nf  n.itii  ri.ii  h -^j-n  >■ 
associates,  rural   urbdii   lare'-  -irn!  -mall 
hospice,  rnulti-sitc  hosfiiic   atui 
consumer  groups,  ai;rtn'd  ttiat  tii,-  w.t- 
fa\'orable  for  the  hosfjn  i-  c  ■  )ni;iiui!it\  .>.- 
well  as  for  benefu.iaru'v    I  ti"ri'fi  re.  we 
believe  that  mitigatint;  an\  lu-uaiive 
effects  nn  small  entities  !i,i-  hcfii  taken 
into  (  onsideration 

t)MB  Review 

In  accordance  with  tin   [ipA'isions  of 
Exec  utive  Order  128bfi   ttir  i  iffuo  r<f 
Management  and  Budtiei  ',i--\  ;.'\\.il  u^s 
regulation 


\uthi>nt\    .Section  1814(1)  of  the  Social 
Seiunlv  Alt  (42  U.S.C.  l,395f  (i)(l))(Calalog 
of  Federal  Domestic  Assistance  Program  No. 
93.773  Medicare — Hospital  Insurance 
Program,  and  No.  93.774.  Medicare — 
Supplementar>-  Medical  Insurance  Program) 

Dated:  (uly  10.  2001. 

!  h(irn,is   S    S<  n  M\  . 

Aiiiniiu^imuii .  i.rnfers  for Sifdicare  & 
Medicaid  Sen-ices. 

Dated:  August  31.  2001. 

Tomtn>  Ci   ThomiiMiri. 

|FR  Doc.  01-23820  Filed  9-20-01:  9:51  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AH79 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service  or  we)  prescribes  final  late- 
season  frameworks  from  which  States 
mav  select  season  dates,  limits,  and 
other  options  for  the  2001-02  migratory 
bird  hunting  seasons.  These  late  seasons 
include  most  waterfowl  seasons,  the 
earliest  of  which  commences  on  or 
about  October  1.  2001    The  effect  of  this 
final  rule  is  to  facilitate  the  States' 
selection  of  hunting  seasons  and  to 
further  the  annual  establishment  of  the 
late-season  migratory  bird  hunting 
regulations. 

DATES:  This  rule  takes  effect  on 
September  27.  2001 
ADDRESSES:  States  should  send  their 
season  selections  to:  Chief.  Division  of 
Migratorv  Bird  Management.  US.  Fish 
and  Wildlife  Service.  Department  of  thf 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
.VW..  Washington,  DC  20240  You  mav 
inspect  comments  during  normal 
business  hours  in  room  634.  .Xrlington 
Square  Building.  4401  N   Fairfax  Dri\  e. 
Arlington,  Virginia  i 

FOR  FURTHER  INFORMATION  CONTACT: 
[onalhan  .Andrew,  Chief,  or  Ron  W 
Kokel,  Division  of  Migratorv  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2001 

On  Apnl  30,  2001.  we  published  in 
the  Federal  Register  (66  FR  21298)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migrator,-  game 
birds  under  §§  20.101  through  20  107. 
20.109,  and  20  110  of  subpart  K  On 
June  14.  2001,  we  published  in  the 
Federal  Register  (66  FR  32297)  a  second 
document  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regulations 
frameworks  and  the  proposed  regulatory 
alternatives  for  the  2001-02  duck 
hunting  season  The  June  14 
supplement  also  provided  detailed 


information  nn  the  2001-02  regulatory 
schedule  and  annnunred  the  Service 
Migratory  Bird  Regulations  C'ommittee 
(SRC)  and  Flyway  Council  meetings. 

On  June  20-21,  we  held  open 
meetings  with  the  Flvwav  Council 
Consultants  at  which  the  participants 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed 
recommendations  for  the  2001-02 
hunting  regulations  for  these  species 
plus  regulations  for  migratory  game 
birds  in  Alaska,  Puerto  Rico,  and  the 
Virgin  islands,  special  September 
waterfowl  seasons,  special  sea  duck 
seasons  in  the  Atlantic  Fh'wav,  and 
extended  falcnnrv  seasons.  In  addition, 
we  reviewed  and  discussed  preliminary 
information  on  the  status  of  waterfowl 
as  it  related  to  the  development  and 
selection  of  the  2001-02  duck  season 
regulatorv  packages  On  lulv  24,  we 
published  in  the  Federal  Register  (66 
FR  38494)  a  supplemental  proposed  rule 
specificallv  dealing  with  the  proposed 
frameworks  for  these  early-season 
regulations  and  the  final  regulatory 
alternatives  for  the  2001-02  duck 
hunting  spasf)n   !n  the  August  21,  2001, 
Federal  Register  (B6  FR  44010),  we 
published  final  frameworks  for  early 
migratorv  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
iifficials  from  the  States.  Puerto  Rico, 
and  the  Virgin  Islands  selected  2001-02 
earlv-season  hunting  dates,  hours,  areas, 
and  limits   Finallv.  on  August  29,  2001, 
we  published  a  final  rule  in  the  Federal 
Register  (66  FR  45730)  amending 
subpart  k  of  title  50  CFR  part  20  to  set 
hunting  seasons,  hours,  areas,  and  limits 
for  earlv  seasons. 

On  August  1-2,  2001.  we  held 
meetings,  as  announced  in  the  April  30 
and  Iun^'  14  Federal  Registers,  to  review 
the  status  of  waterfowl  On  August  28, 
2001.  we  published  in  the  Federal 
Register  (66  FR  45516)  the  proposed 
framewfirks  for  the  2001-02  late-season 
migrators  bird  hunting  regulations.  This 
document  establishes  final  frameworks 
for  late-season  migratory  bird  hunting 
regulations  for  the  2001-02  season.  We 
will  publish  State  selections  in  the 
Federal  Register  as  amendments  to 
«?t?20  101  through  20  107,  and  §20.109 
of  title  50  CFR  part  20 

Population  Status  and  Harvest 

A  brief  summary  of  information  on 
the  status  and  harvest  of  waterfowl 
excerpted  from  various  reports  was 
included  in  the  August  28  supplemental 
proposed  rule  For  more  detailed 
information  on  methodologies  and 
results,  complete  copies  of  the  various 
reports  are  available  at  the  address 
indicated  under  the  caption  ADDRESSES 


or  from  our  website  at  http:// 
migratorybirds.fws.gov. 

Review  of  Public  Comments  and 
Flyway  Council  Recommendations 

The  preliminary  proposed 
rulemaJcing,  which  appeared  in  the 
April  30  Federal  Register,  opened  the 
public  comment  period  for  migratory 
game  bird  hunting  regulations.  The 
supplemental  proposed  rule,  which 
appeared  in  the  June  14  Federal 
Register,  defined  the  public  comment 
period  for  the  proposed  regulatory 
alternatives  for  the  2001-02  duck 
hunting  season.  The  public  comment 
period  for  the  proposed  regulatory 
alternatives  ended  July  6.  2001.  and  the 
public  comment  period  for  late-season 
issues  ended  on  September  7.  2001. 
Written  comments  relating  to  the 
proposed  late-season  frameworks  are 
summarized  and  discussed  below  in  the 
order  used  in  the  April  30  proposed 
rule.  Only  the  numbered  items 
pertaining  to  late  seasons  for  which 
written  comments  were  received  are 
included.  Consequently,  the  issues  do 
not  follow  in  direct  numerical  or 
alphabetical  order.  We  also  received 
recommendations  from  all  four  Flyway 
Councils.  Some  recommendations 
supported  continuation  of  last  year's 
frameworks.  Due  to  the  comprehensive 
natiu-e  of  the  annual  review  of  the 
frameworks  performed  by  the  Councils, 
support  for  continuation  of  last  year's 
frameworks  is  assumed  for  items  for 
which  no  recommendations  were 
received.  Council  recommendations  for 
changes  in  the  frameworks  are 
summarized  below. 

General 

Written  Comments:  The  Wildlife 
Management  Institute  supported  the 
proposed  late  season  migratory  bird 
hunting  regulations. 

The  Biodiversity  Legal  Foundation 
(BLF),  The  Fund  for  Animals  (FFA),  the 
Humane  Society  of  the  United  States 
(HSUS),  and  other  interests,  in  a  joint 
letter,  questioned  the  legality  and 
substantive  usefulness  of  the  shortened 
public  comment  periods  and  requested 
that,  at  a  minimum,  the  Service  should 
provide  a  30-day  comment  period  on 
late  season  frameworks.  Further,  they 
expressed  concern  that  the  general 
public  was  not  well  represented  in  the 
regulations-development  process  and 
that  the  entire  Flyway  and  framework 
process  is  seriously  flawed  and  largely 
meaningless  while  allowing  the  Service 
to  claim  it  is  permitting  public 
involvement  in  the  process.  They  also 
questioned  the  legal  ability'  of  the  States 
to  establish  their  individual  State 
hunting  regulations  before  the  Service 
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publishes  final  frameworks.  Lastly,  they 
question  the  Service's  claims  that  the 
environmental  impacts  of  migratory  bird 
hunting  were  evaluated  in  the  1988 
Supplemental  Environmental  Impact 
Statement  (SEIS  88).  They  claim  SEIS  88 
only  evaluated  the  impacts  associated 
with  the  framework  process  and  did  not 
provide  a  comprehensive  analysis  of  the 
envirorunental  impacts  of  migratory  bird 
hunting. 

Service  Response:  As  we  have  stated 
previously,  when  the  preliminary 
proposed  rulemaking  document  was 
published  in  the  April  30.  2001.  Federal 
Register,  we  announced  the  comment 
periods  for  the  early-season  and  late- 
season  proposals  and  gave  notice  that 
the  process  of  promulgating  hunting 
regulations  "must,  by  its  nature,  operate 
under  time  constraints."  Ample  time 
must  be  given  to  gather  and  interpret 
survey  data,  consider  recommendations 
and  develop  proposals,  and  to  receive 
public  comment.  Scheduled  dates  are 
set  to  give  the  greatest  possible 
opportunity  for  public  input,  while  also 
meeting  the  legal  obligations  of  the 
Administrative  Procedures  Act.  We  are 
obligated  to,  and  do  give  serious 
consideration  to  all  information 
received  as  public  comment.  We  have 
long  recognized  the  problems  associated 
with  the  length  of  time  necessary  to 
establish  the  frameworks,  and  in 
conjunction  with  States,  Flyway 
Councils,  and  the  public,  continue  to 
seek  new  ways  to  streamline  and 
improve  the  process. 

Regarding  the  question  of  the  legal 
ability  of  the  States  to  establish  their 
individual  State  hunting  regulations 
before  the  Service  publishes  final 
frameworks,  we  do  not  have  the 
authority  or  inclination  to  mandate  the 
State  process  for  establishing  their 
annual  migratory  bird  hunting 
regulations.  Because  each  State  has  its 
own  regulatory  establishment  process, 
time  is  of  the  essence  once  we  propose 
frameworks.  States  waiting  for  the  final 
frameworks  before  beginning  their 
regulatory  process  would  have 
insufficient  time  to  select  season  dates 
and  limits;  to  communicate  those 
selections  to  us;  and  to  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their 
decisions.  The  States  do  not  "violate" 
the  Migratory  Bird  Treaty  Act  or  Service 
regulations  or  policies  by  utilizing  this 
type  of  process.  All  States  understand 
that  their  regulations,  based  on  our 
proposed  frameworks,  are  subject  to 
change  pending  the  issuance  of  the  final 
frameworks. 

We  disagree  with  the  assertion  that 
SEIS  88  only  evaluated  the  impacts 
associated  with  the  framework  process 


and  did  not  pro\'idp  a  comprehensive 
analysis  of  the  environmental  imparts  nf 
migratorv'  bird  hunting.  SEIS  88 
provides  a  programmatic  analysis  nf  thr 
general  effects  of  hunting  regulations  on 
migrator\'  birds.  Further,  we  annually 
assess  populations  status,  harvest  rates, 
harvest,  and  survivability  of  migratory 
game  birds  to  determine  the  year- 
specific  hunting  regulations  This 
assessment  is  annually  covered  in  an 
Environmental  Assessment  (EA) 

Our  long-term  objectives  continue  to 
include  providing  opportunities  to 
harvest  portions  of  certain  migraton' 
game  bird  populations  and  to  limit 
harvests  to  levels  compatible  with  eae.h 
population's  ability  to  maintain  health\ 
viable  numbers.  Having  taken  intu 
account  the  zones  of  temperature  and 
the  distribution,  abundance,  economic: 
value,  breeding  habits  and  times  and 
lines  of  flight  of  migrator\'  birds,  we 
believe  that  the  hunting  seasons 
provided  herein  are  protective  of 
migratory  bird  populations  and  long- 
term  population  goals  and  there  is  no 
evidence  to  suggest  the  frameworLs 
provided  are  not  appropriate 

We  plan  to  initiate  public  scoping  for 
the  preparation  of  a  supplemental 
programmatic  EIS  in  the  spring  of  2002 
The  supplemental  EIS  will  update  the 
current  EIS  and  will  address  the 
cumulative  impacts  of  the  issuance  uf 
annual  hunting  regulations  permitting 
the  sport  hunting  of  migraton,'  birds. 

1  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  Harvest  Strategy  Considerations.  (B) 
Regulator}'  Alternatives.  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons' 
Species  Management.  The  categories 
correspond  to  previously  published 
issues/discussion,  and  onlv  those 
containing  substantial  recommendations 
are  discussed  below 

B.  Regulatory  Alternatives 

Council  Recommendations  The 
Atlantic,  Mississippi,  Central,  and 
Pacific  Flyway  Councils  recommended 
adoption  of  the  "liberal"  regulations 
package  for  duck  hunting  seasons  in 
2001-02 

Service  Response  The  original 
Adaptive  Harvest  Management  (AHM) 
protocol  was  based  solclv  on  the 
dynamics  of  midcontinent  mallards,  but 
efforts  to  account  for  eastern  and 
western  mallard  stocks  are  progressing 
For  the  2001  hunting  season,  we 
recommend  the  consideration  of  a 
regulatory  alternative  for  the  AtlantR 
FH'way  that  depends  exclusively  on  the 
status  of  eastern  mallards  This 
arrangement  should  remain  provisional. 


however,  until  the  management 
implications  ol  this  approach  are  better 
understood  The  recommended 
r^yulatory  alternative  for  the  western 
three  flyways  should  continue  to 
depend  exclusively  on  the  status  of 
midcontinent  mallards  The  set  of 
regulatory  alternatives  for  this  year, 
including  specification  of  season 
lengths,  bag  limits,  and  framework 
dates,  was  finalized  in  the  July  24 
Federal  Regi.stpr  with  the  finalization 
of  the  2001 -<I2  regulatory  alternatives. 
For  the  2001-02  hunting  season,  we  will 
utiliZH  the  "liberal"  regulatory 
alternative  ias  described  in  the  July  24 
Federal  Register)  for  all  Flyways,  based 
on  8  '  milliDn  mallards,  and  2.7  million 
ponds  in  Prairie  C>anada,  and  1.0  million 
eastern  mallards. 

D.  Special  Seasons/Species  Management 

i.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
allowing  States  to  increase  the  daily  bag 
limit  on  black  ducks  to  2  per  day  for  10 
consecutive  hunting  days,  provided  the 
black  duck  season  is  closed  for  an 
equivalent  number  of  days  During  the 
remainder  of  the  season,  the  black  duck 
dailv  bag  limit  would  be  1  bird  per  day. 

Wntten  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  expressed  disappointment  in 
the  Service's  decision  not  to  allow  an 
option  for  a  daily  bag  limit  of  two  black 
ducks  for  10  days.  They  urged 
reconsideration  of  the  option. 

The  Wildhfe  Management  Institute 
agreed  with  the  Service's  position  on 
the  importance  of  an  international 
harvest  strategy  for  black  ducks  and 

urged  its  completion. 

Senire  Response:  We  remain 
concerned  about  the  current  status  of 
black  du(  k  populations  and  believe  the 
best  approach  is  to  focus  on  the 
International  Harvest  strategy  that  has 
not  vet  b<^n  completed.  We  encourage 
the  .MlantK  anii  Mississippi  Flyway 
Councils  ?!'  vvnrk  cooperatively  with  the 
Serv  ice  and  i  mada  to  develop  and 
implement  an  international  harvest 
strategy  as  soon  as  possible  so  that 
recommendations  such  as  this  may  be 
evaluated  in  a  broader  context.  In  the 
absence  of  this  strategy,  significant 
changes  in  harvest  regulations  likely 
would  complicate  negotiations  with 
Canada.  Further,  we  are  concerned  that 
the  proposed  changes  might  increase 
harvest  We  believe  that  the  current 
level  of  harvest  reduction  on  black 
ducks,  achieved  since  the  1983  EA. 
must  be  maintained. 
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ii.  Canvasbacks 


I 


Council  Recommendations:  Thp 
Atlantic  Flywav  Council  recommended 
that  the  Canvasback  Harvest  Strategy  be 
modified  to  allow  for  a  limited 
canvasback  hunting  season  of  20  davs  in 
the  Atlantic  and  Mississippi  Flyways. 
25  davs  in  the  Central  Fl\-vvay.  and  :?9 
davs  in  the  Pacific  Flyway  during  the 
2001-02  season,  with  a  daily  bag  limit 
of  one  bird  per  day  States  can  select 
these  davs  during  anv  time  period 
within  their  regular  duck  season. 

The  Mississippi  and  Pacific  Flyway 
Councils  recommended  an  open 
canvasback  season  with  a  1-bird  daily 
bag  limit  for  the  entire  duck  season  in 
all  four  flvwavs  for  the  2001-02  season. 

The  Central  Flyway  Council 
recommended  modifving  the  current 
strategy  and  recommended  two  options 
for  individual  State  selections.  First, 
allow  a  within-season  closure  for 
canvasbacks  during  the  regular  duck 
hunting  season  Season  length  idaily  bag 
of  1 .  either  sex)  would  be  determined  by 
the  AHM  regulatory  alternative  when 
the  harvest  predicted  bv  the  canvasback 
model  is  less  than  the  allowable  harvest. 
For  the  2001-2002  duck  hunting  season, 
the  season  length  for  canvasbacks  would 
be  39  davs  in  the  Central  Flywav.  30 
davs  in  the  Atlantic  and  Mississippi 
Flyways,  and  60  days  in  the  Pacific 
Flywav.  States  would  be  allowed  to 
select  davs  during  any  time  period  of 
the  regular  duck  hunting  season  within 
established  criteria  for  zones  and  splits. 
Second,  offer  an  aggregate  dailv  bag  of 
1  canvasback  or  1  redhead  for  the  entire 
length  of  the  duck  hunting  season 

Semcp  Response  Since  1994.  the 
Sefvice  has  followed  a  canvasback 
harvest  strategy  such  that,  if  population 
status  and  production  are  sufficient  to 
permit  a  harvest  of  one  canvasback  per 
day  nationwide  for  the  entire  length  of 
the  regular  duck  season,  while  attaining 
a  spring  population  objective  of  500.000 
birds,  the  season  on  canvasbacks  should 
be  opened.  Otherwise,  the  season  on 
canvasbacks  should  be  closed 
nationwide.  This  spring,  the  estimate  of 
canvasback  abundance  was  580.000 
birds  and  the  number  of  ponds  in 
Prairie  Canada  in  May  (2.7  million)  was 
20%  below  the  long-term  average.  The 
size  of  the  spring  population,  together 
with  natural  mortality  and  below- 
average  expected  production  due  to  the 
relatively  dry  conditions,  is  insufficient 
to  offset  expected  mortality  associated 
with  a  canvasback  season  lasting  the 
entire  length  of  the  "liberal"  regulatory 
alternative  and  still  attain  the 
population  objective  of  500.000 
canvasbacks  in  the  spring  of  2002 


We  continue  to  support  the  harvest 
strategv  and  the  model  adopted  in  1994. 
However,  despite  reduced  numbers  and 
below-average  production  forecast  this 
year,  we  believe  there  is  still  some 
opportunitv  to  allow  a  limited  harvest 
this  fall  without  compromising  the 
population  s  ability  to  reach  500,000 
canvasbacks  next  spring.  Thus,  we  will 
allow  a  very  restrictive,  shortened 
canvasback  season  for  2001-02.  In  the 
Atlantic  and  Mississippi  Flyways,  the 
season  length  would  be  20  days,  in  the 
Central  Flyway,  25  days,  and  in  the 
Pacific  FIvwav.  38  days.  The  days  for 
this  limited  season  must  be  used 
consecutively.  Our  objective  is  to 
provide  some  hunting  opportunity 
while  still  maintaining  the  spring 
population  above  the  500.000  objective 
level.  Over  the  next  year,  we  are  willing 
to  discuss  the  possibility  of  revising  the 
strategy  Anv  proposed  changes  should 
have  broad-based  support  and  reflect 
the  interests  of  all  stakeholders. 
However,  we  emphasize  that  discontent 
with  the  canvasback  strategy  this  year  is 
symptomatic  of  difficulties  associated 
with  the  larger  issue  of  multi-stock 
management  in  the  existing  AHM 
framework.  For  example,  how  should 
hunting  seasons  be  designed  to 
accommodate  species'  varying  abilities 
to  support  harvest,  when  all  species  are 
subjected  to  a  common  sport  harvest? 
We  urge  the  Flvway  Councils  to  begin 
internal  discussions  toward  a  strategic, 
lr)ng-term  view  regarding  approaches  to 
this  and  other  critical  harvest- 
management  issues.  Such  discussions, 
complemented  by  ongoing  work  by  the 
AHM  working  group,  will  be  useful  as 
we  begin  the  development  of  a  new- 
Environmental  Impact  Statement  for  the 
sport  hunting  of  migratory  birds. 

Due  to  the  relative  lateness  of  this 
development,  the  generally  earlier 
opening  of  duck  seasons  in  Alaska 
(September  1).  and  the  very  low 
anticipated  level  of  harvest  in  Alaska, 
we  have  exempted  Alaska  from  the 
shorter  season  length  However,  we 
believe  that  Alaska  should  fully  engage 
in  anv  review  of  the  harvest  strategy  and 
remain  a  part  of  the  overall  strategy  for 
this  species. 

111.  Pintails 

Council  Recommendations:  All  four 
Flvway  Councils  recommended  a  daily 
bag  limit  of  one  pintail  in  the  2001-02 
hunting  season  as  prescribed  by  the 
Interim  Pintail  Harvest  Strategy. 

Service  Response:  We  will  continue 
use  of  the  interim  harvest  strategy  for  a 
fifth  year  Considering  the  current  status 
of  the  population  (3.3  million  breeding 
birds)  and  the  expected  recruitment  rate 
( 1.01).  the  strategy  prescribes  a  bag  limit 


of  1  pintail  for  all  Flyways  under  the 
"liberal  "  alternative.  Further,  we 
propose  that  the  interim  strategy  be 
revised  for  future  years  by  adjusting  the 
equations  used  to  predict  pintail  harvest 
to  more  accurately  reflect  realized 
harvest  based  on  the  experience  gained 
during  the  past  4  years.  The  proposed 
method  of  adjustment,  as  well  as  a  brief 
review  of  the  first  4  years  of  interim 
strategy,  will  be  provided  to  the  Flyway 
Council  Technical  Sections  for  their 
review  and  comment.  The  interim 
strategy  would  be  used  until  the 
development  and  adoption  of  a  direct 
methodology  for  incorporation  of 
pintails  into  the  formal  AHM  process. 
We  believe  that  such  an  action  may  be 
possible  by  the  2002-03  hunting  season, 
but  several  issues  remain  to  be  resolved 
as  described  in  this  year's  AHM  report. 
Recognizing  that  some  of  these  issues 
may  not  be  resolved  by  next  year,  we 
believe  that  adjustment  to  the  existing 
interim  strategy  is  a  prudent  step,  and 
intend  to  employ  the  interim  strategy 
until  formal  incorporation  of  pintail 
harvest  into  the  existing  AHM  process  is 
accomplished. 

iv .  Scaup 

Council  Recommendations:  The 
Atlantic,  Mississippi,  and  Central 
Flvway  Councils  recommended  a  daily 
bag  limit  of  three  scaup  for  the  2001-02 
hunting  season.  The  Pacific  Flyway 
Council  recommended  a  daily  bag  limit 
of  four  scaup  in  the  Pacific  Flyway  for 
the  2001-02  hunting  season. 

Service  Response:  In  1999,  we 
restricted  the  scaup  bag  limit  to  three  in 
the  Atlantic,  Mississippi,  and  Central 
Flyways  and  four  in  the  Pacific  Flyway. 
It  is  still  too  early  to  judge  the  effects  of 
the  harvest  restriction  with  only  2  years' 
data.  This  year,  we  will  continue  use  of 
the  restrictions  put  in  place  2  years  ago, 
and  note  that  last  year,  the  lesser  scaup 
immature/adult  ratio,  a  measure  of 
annual  production,  was  the  lowest  on 
record.  We  remain  concerned  about 
scaup  status  and  ask  the  Flyway 
Councils  to  continue  to  work  with  us  to 
develop  a  strategy  to  guide  scaup 
harvest  management. 

4.  Canada  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  made  a  number 
of  recommendations  regarding  Canada 
geese.  For  Atlantic  Population  (AP) 
Canada  geese,  the  Council 
recommended  expansion  of  regular 
seasons  to  move  toward  a  10  percent 
harvest  rate  on  adult  AP  geese  over  the 
2001-2002  season.  This  would  allow  for 
a  30-day  season  with  a  2-bird  daily  bag 
limit  in  AP  areas  of  New  York,  New 
Jersey,  Pennsylvania,  and  New  England 
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and  for  30-day  seasons  with  a  1-bird 
daily  limit  in  AP  areas  of  Maryland, 
Delaware,  and  Virginia  except  for  Back 
Bay.  The  regular  season  would  remain 
closed  in  Back  Bay,  Virginia,  and  the 
Northeast  Hunt  Unit  in  North  Cdrolina 
Recommended  framework  dates  in  New- 
York,  New  Jersey,  Pennsylvania,  and 
New  England  would  be  the  last 
Saturday  in  October  to  January  20; 
while  in  Maryland,  Delaware  and 
Virginia,  they  would  be  November  15  to 
January  20. 

In  North  Carolina,  the  Council 
recommended  allowing  modification  of 
the  boundary  of  the  Northeast  Hunt  Unit 
and  that  North  Carolina  be  allowed  to 
select  a  50-day  season  with  a  2-bird 
daily  bag  limit  with  framework  dates  of 
October  1  to  December  31  in  its 
Southern  James  Bay  Population  (SJBP) 
zone,  In  North  Atlantic  Population 
(NAP)  hunt  areas,  the  Council 
recommended  a  45-day  season  with  a  2- 
bird  daily  bag  limit  between  October  1 
and  January  20, 

For  resident  populations,  the  Council 
recommended  allowing  regular  seasons 
designed  to  maximize  harvest  of 
Resident  Population  (RP)  Canada  geese 
in  designated  areas  of  the  Flyway 
beginning  in  2001.  The  Council  defined 
designated  areas  as  accounting  for  no 
more  than  10  percent  of  migrant  geese 
(AP,  NAP,  SJBP)  band  recoveries  during 
1950-1999  in  any  State,  and  collectively 
accounting  for  less  than  5  percent  of  all 
Flyway  recoveries  of  any  migrant 
population.  Regular  seasons  in 
designated  RP  harvest  areas  of 
Maryland,  Pennsylvania,  and  Virginia 
would  be  70  days  between  November  15 
and  February  15.  In  North  Carolina, 
Massachusetts,  and  New  York,  the 
framework  would  be  70  days  between 
the  last  Saturday  in  October  and 
February  15.  Daily  bag  limits  would  be 
5  birds  in  all  RP  areas.  These  seasons 
would  be  in  lieu  of  any  special  late 
seasons  and  subject  to  armual 
evaluation  of  band  recovery  and  harvest 
data. 

The  Mississippi  Flyway  Council 
recommended  a  number  of  changes  in 
season  lengths,  bag  limits,  zones,  and 
quotas  for  Canada  geese.  All  of  these 
changes  are  based  on  current  population 
status  and  management  plans.  The 
Council  also  recommended  that 
Mississippi  Valley  Population  (MVP) 
and  SJBP  harvest  zones  be  established 
in  Michigan. 

Written  Comments  In  response  to 
concerns  expressed  by  the  Service 
during  the  late  season  meetings 
regarding  the  proposal  for  a  regular 
Resident  Canada  Goose  season  in 
portions  of  the  Atlantic  Flyway,  the 
Atlantic  Flyway  Council  prepared  a 


revised  proposal,  dated  August  30. 
2001,  for  further  consideration  Further. 
in  a  September  7.  2001.  letter  frnm  the 
Council  Chairman,  they  indicated  that 
neither  North  Carolina  nor 
Massachusetts  qualified  under  the 
revised  selection  criteria,  but  that  thy 
Council  continues  to  support 
implementation  of  the  expanded  "reason 
this  year  for  those  States  that  meet  the 
proposed  criteria  (i.e  ,  Maryland,  New 
York,  Pennsylvania,  and  \'irginia! 

The  Marvfand  Department  of  Natural 
Resources,  the  New  York  Division  nf 
Fish,  Wildlife,  and  Marine  Resources 
(New  York),  and  the  Permsylvania  Game 
Commission  (Pennsylvania)  expressed 
disappointment  in  our  de<:ision  not  tc 
allow  new  regular  seasons  specific;allv 
designed  to  maximize  harvest  of  Ri^ 
Canada  geese  in  designated  areas  uf  the 
Atlantic  Flyway  beginning  in  2001  and 
urged  reconsideration  of  this  proposal 
Additionally,  a  sportsmen's  group  from 
New  Jersey  and  several  individuals  from 
New  York  requested  reconsideration  uf 
the  Councils  resident  goose  proposal 

Pennsylvania  requested  approval  of  a 
45-day  season  with  a  2-bird  daily  bag 
limit  for  AP  areas  in  New  York  New 
Jersey,  Pennsylvania,  and  New  England 
for  the  2001-02  season,  while  New  York 
requested  an  opening  framework  date  uf 
the  last  Saturday  in  October  for  their 
SJBP  zone  rather  than  November  1 

The  Utah  Environmental  Congress 
expressed  concern  with  the  removal  uf 
Aleutian  Canada  goose  restrictions  in 
the  Pacific  Flyway 

Service  Response:  This  spring,  the 
estimated  number  of  AP  goose  breeding 
pairs  in  northern  Quebec  increased  bv 
more  than  50  percent  overall  from 
93,200  to  147,000  pairs  In  addition. 
production  prospects  this  year  appear  to 
be  very  good  and  a  larger  fall  flight  is 
expected.  In  view  of  this  strong 
recovery,  we  believe  it  is  appropriate 
this  year  to  increase  harvests  within  the 
AP  zones  of  the  Atlantic  Flyway  Thus 
we  concur  with  the  Atlantic  Flyway 
Council's  recommendation  and  believe 
this  expanded  framework  continues  the 
responsible  approach  the  Council  has 
taken  in  previous  years  Given  past 
history,  we  encourage  the  States  to 
closely  monitor  harvest  rates  in  the  next 
few  years. 

We  also  support  the  boundary 
modifications  and  framework  date 
changes  in  North  Carolina,  the 
recommendation  for  NAP  geese,  and 
New  York's  requested  SJBP  framework 
change. 

Regarding  the  Atlantic  Flyway 
Council's  recommendation  for  resident 
goose  areas,  we  recognize  the  problems 
associated  with  an  overabundance  of 
resident  Canada  geese  and  appreciate 


the  .-Ktlantu  Fl\\\,i\  <  .uuncil  s  effort  to 
develop  a  str.iti'^\  i,   increase  harve.st 
pressure  in  .dn'ri--  where  few  migrant 
geese  occur  Further,  we  appreciate  the 
Council's  effort  to  submit  a  revised 
proposal  containing  more  specific 
criteria  for  selecting  these  areas  and  a 
strategy  for  evaluation  and 
discontinuance  if  necessary.  However, 
based  on  the  criteria  that  these  areas 
contain  not  more  than  10  percent  of  the 
historic  band  recoveries  of  any  migrant 
t>(>pulation,  several  States  included  in 
the  August  30  revised  proposal 
(Massachusetts.  New  York,  and  North 
Carolina)  do  not  qualify.  In  addition,  we 
believe  that  the  number  of  band 
recoveries  available  for  the  Atlantic  and 
North  Atlantic  Populations  is  too 
limited  to  be  useful  in  delineating  these 
lareelv  mierant-free  zones.  Also,  the 
.Mlantu  Population  has  not  been  hunted 
in  Its  ma)or  wintering  areas  since  1995 
and  only  on  a  very  restrictive  basis 
elsewhere  since  1999.  Although 
significant  areas  of  the  Flyway  under 
SJBP  harvest  management  appear  to 
have  few  migrant  band  recoveries,  we 
suggest  that  the  available  neck-collar 
database  should  be  examined. 

In  view  of  all  these  factors,  we  believe 

that  approval  of  this  proposal  at  this 
time  would  be  premature,  and  request 
that  the  Council  c:ontinue  to  improve  it. 
Further,  while  we  recognize  that  the 
.States  nf  Massachusetts  and  .North 
Carolina  were  dropped  from 
( (insideration  and  New  York's  band 
recover)  data  were  modified  in  the 
Council  s  September  7  letter,  we  do  not 
support  a  piece  meal  approach  to 
approval  of  this  proposal  this  year. 
Rather  we  believe  the  proposal  should 
be  reworked  to  improve  the  criteria  We 
fully  sujiport  efforts  to  increase  harvests 
of  resident  Canada  geese  in  areas  where 
migrant  geese  do  not  occur  in  any 
appreciable  numbers.  However,  we  also 
must  ensure  that  our  scale  of 
management  is  commensurate  with  our 
monitoring  capability  to  detect  changes 
and  inform  future  regulatory  decisions. 

We  com  ur  with  the  recommended 
changes  m  the  Mississippi  Flyway.  Most 
of  these  changes  are  based  on  the 
current  population  status  of  geese  and 
are  consistent  with  current  management 
plans. 

Regarding  Aleutian  geese,  we  have 
acted  based  on  the  management  plan 
was  prepared  by  the  Pacific  Flyway  in 

(  ooperation  with  the  Aleutian  Canada 
goose  rec  overy  team  The  actions  taken 
are  consistent  with  this  plan  and 
monitoring  continues  as  described  in 
the  mdJiagement  plan. 
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C.  Special  Late  Seasons 

Council  Recommendations:  The 
Mississippi  Fl>"vvay  Council 
recommended  that  the  experimental  late 
season  in  the  Central  Michigan  Goo^p 
Management  Unit  be  made  operationdl 

Sen'ice  Response:  We  concur  with  the 
recommended  change. 

6  Brant  ' 

Council  Recommendations:  The 
Pacific  Flvway  Council  recommended 
allowing  Washington's  brant  season  to 
be  split  into  two  segments. 

Senice  Response:  We  concur  with  the 
recommended  change. 

8.  Swans 

Council  Recommendations:  The 
Pacific  FK'way  Council  recommended 
swan  fi-ameworks  as  outlined  in  the 
Service's  2001  EA  •Proposals  to 
establish  operational/ experimental 
general  swan  hunting  seasons  in  the 
Pacific  Fh'way." 

Written  Comments:  The  Trumpeter 
Swan  Society  (TSS)  requested 
reconsideration  of  the  recent  decision 
regarding  tundra  and  trumpeter  swan 
hunting  seasons  and  to  close  all  areas 
south  of  the  Idaho-Utah  State  border  to 
the  take  of  all  trumpeter  swans  and 
further  to  close  Bear  River  Migratory 
Bird  Refuge  to  all  swan  hunting.  The 
Biodiversity  Legal  Foundation  (BLF), 
the  Fund  for  Animals  (FFA).  the 
Humane  Society  of  the  United  States 
(HSUS),  and  other  interests,  in  a  joint 
letter,  offered  specific  comments  on  the 
proposed  regulations  for  hunting  swans 
in  the  Pacific  Flyway.  The  Utah 
Environmental  Congress  wrote  to 
express  concerns  regarding  the  proposal 
to  continue  swan  hunts  in  the  Pacific 
Flyway. 

Service  Response:  The  Service  has 
authorized  the  take  of  a  limited  number 
of  trumpeter  swans  in  the  previously 
existing  tundra  swan  seasons  in  the 
Pacific  Flyway  (excluding  Alaska)  since 
the  1995-96  hunting  season.  The 
regulations  establishing  this  limited  take 
were  first  based  on  a  1995  EL.\  (Bartonek 
et  al.  1995)  and  Finding  of  No 
Significant  Impact  (FONSI)  Last  year, 
we  issued  a  supplemental  EA  (Trost  et 
al.  2000)  and  new  FONSI.  The 
supplemental  EA  reviewed  the  first  5 
years  of  the  experimental  swan  season 
and  made  modifications  to  the  existing 
season  in  an  attempt  to  reconcile 
potentially  conflicting  management 
strategies  for  tundra  and  trumpeter 
swans  in  the  Pacific  Flyway. 

During  the  past  year  since  the  release 
of  the  supplemental  EA,  actions 
occurred  that  have  contributed  to  the 
Service's  revising  and  reissuing  both  a 


draft  and  final  EA  on  this  issue.  First, 
the  Service  and  cooperators  (Canadian 
Wildlife  Service,  numerous  States  and 
Provinces,  and  private  conservation 
groups)  conducted  a  comprehensive 
survev  f)f  tho  number  and  distribution  of 
breeding  trumpeter  swans  throughout 
their  known  North  American  breeding 
range  during  the  summer  of  2000. 
providing  new  information  nn  the  status 
and  population  trends  of  trumpeter 
swans  (Caithamer  2001).  This  new- 
comprehensive  survey  inf(3rmation 
documents  the  continued  increase  of  the 
three  recognized  Trumpeter  swan 
populations  in  North  America,  both  in 
numerical  abundance  and  in  geographic 
range  since  the  last  comprehensive 
survev  in  1995.  Second,  we  were 
challenged  in  a  lawsuit  directed  at  our 
decision  last  vear  to  allow  a  limited  take 
of  trumpeter  swans  in  the  200Q-01  swan 
hunting  season,  and  as  part  of  settling 
that  lawsuit,  we  agreed  to  re-initiate  the 
NEP,\  process  in  20U1. 

A  swan  season  that  also  permitted  the 
take  of  a  limited  number  of  trumpeter 
swans  in  the  Pacific  Flyway  was 
instituted  in  1995.  Prior  to  that  time, 
and  beginning  in  1962.  a  tundra  swan- 
only  season  had  been  in  effect.  Diuing 
the  tiindra  swan  seasons,  it  was  known 
that  some  number  of  trumpeter  swans 
were  taken  by  swan  hunters  who 
mistook  them  for  tundra  swans.  We 
looked  at  this  very  small  take  and 
concluded  that  any  impact  on  trumpeter 
swan  populations  would  be  minor. 
Because  of  that  conclusion,  we  decided 
to  authorize  a  limited  take  incidental  to 
the  hunting  of  tundra  swans.  This 
limited  take  was  authorized  in  an 
attempt  to  reconcile  potentially 
conflicting  strategies  for  managing  two 
swan  species  in  the  Pacific  Flyway.  The 
potentially  conflicting  strategies  are:  (1) 
to  enhance  the  winter  range  distribution 
of  the  less  abundant  RMP  of  trumpeter 
swans  bv  severely  restricting  or 
eliminatmg  swan  hunting  in  portions  of 
the  Pacific  Flyway  currently  open  to 
hunting  these  species,  and  (2)  to 
optimize  hunting  of  the  more  numerous 
and  widely  distributed  Western 
Population  (WP)  of  tundra  swans  in  the 
Pacific  Flyway. 

We  issued  a  FONSI  in  August  of  1995 
and  again  in  luly  of  2000  after  assessing 
impacts  in  two  previous  EAs  on  this 
issue  The  proposed  actions  in  these 
EAs  represented  a  balance  between  the 
two  competing  management  strategies 
by  establishing  a  general  swan  season  in 
portions  of  Montana,  Utah,  and  Nevada 
that  allowed  the  taking  of  any  species  of 
swan  [Cygnus  sp  )  subject  to  the 
following  conditions: 

IDA  limited  quota  on  the  take  of 
trumpeter  swans,  which,  upon  being 


reached,  would  trigger  the  cessation  of 
all  swan  hunting  in  the  designated  area, 

(2)  Modification  of  the  already-limited 
take  and  restricted  seasons  on  tundra 
swans  to  enhance  the  likelihood  that 
trumpeter  swans  would  be  successful  in 
expanding  their  winter  range,  and, 

(3)  The  development  and 
implementation  of  a  program  to  monitor 
the  effectiveness  of  this  action. 

Under  the  new  action,  identified  in 
the  2001  EA  (Trost  et  al.  2001),  we 
would  continue  to  establish  a  hunting 
season  for  tundra  swans  with  an 
authorization  of  a  small  take  of 
trumpeter  swans  in  designated  portions 
of  Montana,  Utah,  and  Nevada,  within 
the  Pacific  Flyway.  Constraints  imposed 
upon  swan  hunting  seasons 
implemented  last  year  would  be 
continued.  Additionally,  specific  areas 
open  to  swan  hunting  in  Montana,  Utah, 
and  Nevada  would  remain  as  defined  in 
the  2000-01  regulations.  Further, 
included  is  a  new  requirement  for  the 
development  of  a  Memorandum  of 
Agreement  (MOA)  between  the  State  of 
Utah  and  the  Service  detailing 
monitoring,  hvuiter  training,  and  season 
closure  procedures  for  the  experimental 
swan  hunt  in  Utah. 

A  notice  of  availability  of  the  draft  EA 
was  published  in  the  Federal  Register 
on  April  25.  2001  (66  FR  20828).  In 
addition,  the  draft  EA  was  posted  on  the 
Service's  web  page  and  mailed  to  all 
organizations  and  private  individuals 
who  requested  copies.  We  carefully 
reviewed  all  public  comments.  The 
comments  were  considered  in  light  of 
the  analysis  in  the  EA.  The  EA 
addressed  all  substantive  comments 
received  during  the  30-day  comment 
period.  Copies  of  the  EA  and  the 
Finding  of  No  Significant  Impact  are 
available  at  the  address  indicated  under 
the  caption  ADDRESSES  or  from  our 
website  at  http://migratorybirds.fws.gov. 

Additionally,  although  not  directly 
related  to  the  issue  of  hunting  seasons, 
we  have  continued  to  provide  a 
leadership  role  in  attempting  to  enhance 
tnunpeter  swan  status  and  breeding 
distribution  within  the  Pacific  Flyway 
through  increased  efforts  directed  at 
establishment  of  breeding  trumpeter 
swans  in  suitable  habitats  throughout 
the  Pacific  Flyway.  We  have  recently 
provided  funding  for  production  of 
cygnets  for  later  reintroduction  into 
suitable  habitat.  We  also  continue  to 
support  cooperative  efforts  to  address 
the  winter  distribution  issues  by 
working  with  States,  non-governmental 
organizations  (NGO).  and  individual 
partners.  We  support  limited  winter 
capture  and  translocation  on  a  case-by- 
case  basis  when  circumstances  develop 
that  warrant  such  activity.  We  do  not 
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plan  to  employ  winter  translocations  as 
the  primary  method  to  address  the 
winter  distribution  problem  of  RMP 
trumpeter  swans.  Rather,  translocation 
will  be  employed  as  a  method  to  limit 
risk  to  swans  from  direct  over-winter 
mortality,  on  an  as-needed  basis. 

Continued  progress  toward 
development  of  the  implementation 
plan  {Bouffard  et  al.  2001)  has  occurred. 
We  believe  the  actions  outlined  in  the 
plan  will  help  address  concerns 
regarding  the  numb  ^r  of  swans  nesting 
in  the  Tristate  area  and  help  establish 
new  winter  distribution  patterns. 
Evidence  suggests  current  and  past 
management  activities  have  made 
progress  toward  improving  the  winter 
distribution  situation  (Bouffard  2000) 
We  expect  that  further  actions  will 
continue  to  improve  the  status  and 
distribution  of  RMP  trumpeter  swans. 
We  will  continue  implementation 
efforts  to  the  greatest  extent  possible. 

We  appreciate  the  continued  support 
of  the  TSS  in  the  development  of  a  more 
comprehensive  implementation  plan  to 
achieve  the  goals  and  objectives  of  the 
1998  Pacific  Flyway  Management  Plan 
for  the  RMP  of  trumpeter  swans.  We 
remain  committed  to  the  goals  and 
objectives  of  this  plan  and  will  continue 
to  work  with  cdl  partners  to  achieve 
these  objectives.  We  have  carefully 
considered  all  the  input  received  from 
the  TSS  and  other  concerned  agencies, 
organizations,  and  individuals.  In 
particular,  we  reconsidered  the  request 
to  close  all  areas  in  Utah  and  Nevada  to 
any  legal  take  of  trumpeter  swans  and 
to  close  the  Bear  River  Refuge  in  Utah 
to  all  swan  hunting.  After  a  review  of 
the  situation,  we  continue  to  support 
the  conclusions  in  our  most  recent  EA 
regarding  the  need  to  implement  the 
specific  recommendations  of  the  TSS 
(Trost  etal.  2001:  pages  31-32  and  41- 
45).  We  acknowledge  a  wide  disparity  of 
opinion  regarding  the  potential  impact 
of  a  limited  take  of  trumpeter  swans  in 
Utah  and  Nevada  on  achieving  the  goals 
and  objectives  of  the  1998  plan. 
However,  we  believe  that  the  limited 
take  allowed  in  these  seasons  will  not 
adversely  impact  management  intended 
to  achieve  these  objectives  and  we 
conclude  that  the  existing  seasons 
should  be  maintained  as  described  in 
the  Final  EA  on  this  issue. 

In  response  to  the  concerns  expressed 
by  BLF,  FFA,  and  HSUS,  the  comments 
are  largely  the  same  as  those  addressed 
previously  with  regard  to  this  issue  over 
the  past  several  years  and  are  addressed 
in  the  current  Enviroimiental 
Assessment  (EA)  (Trost  et  al.  2001).  We 
provide  the  following  answers  and  also 
refer  to  the  2001  EA  where  these  issues 
are  also  addressed: 


(1)  The  letter  raises  concerns 
regarding  the  population  status  of 
trumpeter  swans  {i.e.,  "The  precarious 
and,  indeed,  endangered  status  of  the 
U.S.  resident  breeding  population  of 
trumpeter  swans").  The  2001  EA  (pgs 
10-12,  27)  discusses  the  number  of 
trumpeter  swans  in  the  three  rpcognizpd 
populations  of  trumpeter  swans  m 
North  America  and  then  describes  the 
various  components  of  the  RMP,  the 
group  at  issue  with  regard  to  swan 
seasons  in  Montana.  Utah,  and  Nevada. 
In  general,  trumpeter  swans  in  the 
United  States  have  been  increasing 
steadily  during  the  past  30  plus  vears 
{Caithamer  2001)  The  general  increase 
is  also  true  of  the  RMP,  and  although 
trends  in  the  various  geographic 
components  recognized  in  this 
population  have  not  been  consistent,  all 
but  the  Nevada  and  Oregon  restoration 
groups  have  shown  increases  during  thn 
experimental  harvest  period  This 
section  also  details  the  status  of  the 
petition  to  list  a  segment  of  the  RMP  as 
a  distinct  population  segment  under  thf 
Endangered  Species  Act.  Based  on  thpse 
population  estimates,  we  do  not  agree 
with  the  contention  that  the  U.S. 
breeding  population  trumpeter  swans  is 
"precarious,  and  indeed  endangered" 
Whether  or  not  there  is  merit  to  the 
contention  that  those  trumpeter  swans 
breeding  in  the  Tristate  area  require 
protection  under  the  Endangered 
Species  Act  as  a  distinct  population 
segment  i>  currently  awaiting 
evaluation. 

(2)  The  letter  also  questions  the 
potential  impacts  of  drought  conditions 
on  trumpeter  swans  We  recognize  that 
severe  drought  condition.s  currently 
prevail  in  the  Tristate  primar\  wintering 
area  of  the  RMP  of  trumpeter  swans 
Similar  conditions  existed  last  vear  and 
similar  concerns  were  also  offered  last 
year  by  the  same  groups  in  response  to 
our  proposal  for  the  swan  season  in  the 
Pacific  Fl\-way.  Our  response  of  last 
year  is  still  applicable:    With  regard  to 
the  current  drought  situation  in  the 
West,  we  recognize  once  more  that 
waterfowl  distributions  and  migratory 
behavior  are  often  impacted  by  weather 
events.  Migratory'  birds  are  among  the 
most  resilient  group  of  animals  in  their 
ability  to  react  to  such  changing 
conditions.  We  see  no  imminent  threat 
in  this  year's  situation  that  would  lead 
us  to  view  this  situation  as  more  serious 
than  in  previous  years  The  controls  put 
in  place  on  the  seasons  will  result  in 
season  closure  if  10  trumpeter  swans  are 
harvested  in  Utah.  Should  weather 
events  result  in  an  unexpected  mass 
movement  of  trumpeter  swans  into  the 
open  hunt  area,  we  believe  the  10  bird 


closure  limit  will  cii'-uri'  ih,t!  m    harm 
will  be  suffered  In  ttic  {liifjji.ifiun  as  a 
whole"  Federal  Register  t.5  FR  S8158). 
This  aspe(  t  is  alsn  addressed  on  pages 
12-13  nf  the  2001  LA. 

(3)  The  letter  contends  that  restoration 
requires  safe  and  secure  habitat  along 
traditional  migration  routes.  In  addition, 
the  letter  suggests  that  human  activities 
beyond  swan  hunting  must  be 
terminated  or  severely  restricted  to 
provide  safe  and  secure  habitats  to 
promote  trumpeter  swan  migration  from 
the  Tristate  region.  There  are  a  number 
of  complex  issues  contained  in  these 
statements  that  we  address  as  follows: 

(3  a)  This  comment  implies  that  the 
rommenter  believes  that  the  Service  is 
(jbligated  to  restore  migratory  birds  to 
all  former  habitats  Neither  the 
I  onventions  nor  the  MBTA  impose  a 
requirpmen;  that  the  Service  (1)  actively 
manage  distributions  of  migratory  birds 
or.  (2)  restore  migratory  birds  to  all 
fnrmer  habitats  The  MBTA  authorizes 
and  dirFK;t&  the  .Se-cretary  to  determine 
whether  and  to  what  extent  to  allow 
hunting  taking,  etc.,  of  migratory  birds. 
This  IS  to  be  done  subject  to  the 
conventions  and  having  due  regard  for 
the  zones  of  temperature  and 
distribution,  abundance,  economic 
value,  breeding  habitats  and  times  and 
lines  of  flight  of  migratory  birds.  This 
having  been  said,  we  have  cooperated  in 
attempts  to  restore  many  species  and 
will  continue  to  do  so  acknowledging 
that  there  is  authority  to  conduct  such 
activities,  where  appropriate.  We  wish 
to  make  clear,  however,  that  there  is  a 
fundamental  difference  between  a 
nidnagenient  objective  for  a  species  and 
a  statutory  requirement  for  restoration. 
The  letter  also  refers  to  "traditional 
migratory'  routes".  We  note  the 
discussion  of  this  question  in  the  2001 
EA  (pages  29-32).  In  brief,  we  do  not 
feel  that  traditional  migratory  routes  are 
well  known  and  requests  for  actions  at 
sf)ecific  locations  are  without  strong 
biological  foundation. 

(3.b)  The  letter  further  contends  that 
safe  and  secure  habitats  are  not 
presently  available  to  dispersing 
trumpeter  swans  We  note  that  the  vast 
nia)ority  of  both  Utah  and  Nevada  have 
bf'en  closed  to  all  swan  hunting  (in  Utah 
beginning  with  the  1995  EA),  and  that 
significant  portions  of  the  available 
swan  habitat  in  each  State  are  included 
in  these  closed  areas.  Further,  portions 
of  the  available  habitat  on  National 
Wildlife  Refuges  are  closed  to  all 
waterfowl  hunting  We  do  not  agree  that 
all  >.wan  hunting  must  be  prohibited  in 
order  to  provide  safe  and  secure  habitats 
for  dispersing  trumpeter  swans.  The 
contention  that  we  should  prohibit 
other  human  activities  (power  boating. 
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fishing,  etc.)  is  well  beyond  the  purpose 
and  intent  of  the  nile  to  establish  a  swan 
hunting  season.  We  do  not  have  such 
authority  under  the  MBTA  and  would 
note  that  migraton,-  behavior  and 
tradition  are  maintained  in  waterfowl 
throughout  North  Ameru  a  without  such 
regulatory  prohibitions,  and  we  are 
aware  of  no  scientific  evidence  to 
support  the  contention  that  such  an 
action  would  be  an  effective  method  to 
alter  wintering  or  migrational  waterfowl 
distributions.  Pages  29-32  of  the  2UU1 
EA  also  address  this  comment. 

(4)  The  letter  further  contends  that  the 
monitoring  of  the  harvest  is  inadequate. 
We  do  not  agree,  as  we  have  routinely 
provided  reliable  estimates  of  both 
annual  har\-est  and  wounding  loss  from 
every  year  that  we  have  conducted  these 
hunts  (Trost  ef  al.  2001)  In  addition, 
with  regard  to  the  reliability  of 
monitoring  methods,  we  have  discussed 
the  considerations,  both  of  non-response 
bias  and  wounding  loss  extrapolation  in 
several  previous  documents  (i  e..  2001 
EA  pgs  33-35).  However,  in  recognition 
of  the  concerns  expressed  regarding  this 
issue,  we  have  entered  into  a 
Memorandum  of  Agreement  with  the 
State  of  Utah  detailing  all  spec  iftc 
requirements  for  harvest  monitoring  for 
the  experimental  season  in  Utah.  We 
also  note  the  EA's  assessment  of  the 
potential  impacts  of  harvest  in  Nevada 
and  Montana  (2001  EA  pgs  41-45).  We 
concluded  that  the  harvest  monitoring 
occurring  in  these  two  States  is 
adequate  and  not  a  major  consideration 
in  winter  distribution  questions  raised 
by  those  opposed  to  continuation  of  the 
swan  hunts  in  Montana.  Utah,  and 
Nevada  We  have  not  ignored  this  issue, 
but.  on  the  contrary,  the  regulations 
account  for  the  fact  that  the  two  swan 
species  are  not  readily  distinguishable 
and  establishes  a  cessation  of  all  swan 
hunting,  including  for  tundra  swan>. 
when  5  or  10  trumpeter  swans 
(respectively,  in  Nevada  and  Itah)  are 
killed  We  selected  such  low  number^  to 
allow  for  and  address  the  concerns 
about  monitoring,  although  we  believe 
the  monitoring  system  to  be  very 
reliable 

(5)  Finally,  the  letter  included  as  an 
attachment  an  anonymous  report 
circulated  by  an  organization  Publu 
Employees  for  Environmental 
Responsibility  (PEER)  entitled  "Swan 
Dive".  At  this  juncture,  we  note  that  this 
anonymous  report  malces 
unsubstantiated  allegations  about 
decisions  we  have  made  and  we 
strongly  disagiee  with  them.  In 
addition,  the  report  contains  numerous 
factual  errors  and  omissions  such  that 
its  content  is  of  little  value  to  the 
decision  process  with  regard  to  swan 


hunting  regulations  in  the  Pacific 
FIvway. 

In  conclusion,  we  have  assessed  the 
information  available  and  conclude  that 
the  preferred  dlternative  will  not 
adversely  impact  trumpeter  or  tundra 
swans  in  the  Pacific  Flyway  The 
relatively  small  number  of  trumpeter 
swans  that  we  expect  to  be  harvested  by 
this  action  will  not  pose  a  risk  to  either 
the  RMP  as  a  whole,  or  any  segment  of 
this  population  that  has  been  identified 
[)V  others  We  recognize  that  there  are 
many  challenges  still  present  in 
developing  and  implementing  a  broad- 
scale  management  program  for 
trumpeter  swans  in  the  Pacific  Flyway 
and  we  will  continue  to  work  with 
interests  to  ensure  the  continued  growth 
of  this  population.  We  are  committed  to 
meeting  the  goals  and  objectives  of  the 
1998  Pacific  Flyway  Management  Plan 
for  this  population  of  trumpeter  swans, 
including  all  of  the  Regional  and  State- 
specific  objectives.  We  are  strongly 
committed  to  maintaining  and 
enhancing  trumpeter  swan  numbers 
throughout  the  Tristate  region, 
including  those  associated  with 
Yellowstone  National  Park,  and  should 
new  evidence  become  available  that 
suggests  that  efforts  to  maintain  and 
enhance  these  trumpeter  swans  are 
being  jeopardized  by  existing  hunting 
seasons,  we  will  modify  or  suspend 
these  seasons  to  ensure  no  adverse 
impacts  are  manifested.  We  believe  the 
existing  evidence  does  not  support  the 
contention  that  these  existing  seasons 
are  currently  having  a  significant  impact 
with  regard  to  protecting  and  conserving 
trumpeter  swan  populations.  In 
addition,  we  believe  the  active  program 
proposed  ffir  direct  augmentation  of  the 
C.ode  Tnstate  Area  nesting  trumpeter 
swans  will  offset  any  potential  negative 
impacts  caused  by  adopting  the 
preferred  alternative 

NEPA  Consideration 

NEPA  considerations  are  covered  by 

the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement-  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14J.  ■  filed  with  the  Environmental 
Protection  Agency  on  lune  9,  1988.  We 
publish  a  Notice  of  Availability  in  the 
Federal  Register  on  lune  Ifi,  1988  (53 
FR  22582)  We  published  our  Record  of 
Dec;ision  on  August  18,  1988  (53  FR 
31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES  Additionally,  issues 
pertaining  to  swan  hunting  in  the 
Pacific  Flyway  were  covered  under  a 
separate  NEPA  liocument,  "Swan 
Hunting  in  the  Pacific  Flyway,"  issued 


June  14.  2001.  with  a  Finding  of  No 
Significant  Impact  issued  June  14,  2001. 
Copies  are  available  from  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act.  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884).  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized  hinded  or  carried  out 
*    *    *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *    *    *" 
Consequently,  we  conducted  formal 
consultations  to  ensure  that  action 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  concluded  that 
the  regulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measures  previously 
proposed  and  the  final  frameworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  from  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  the  caption  ADDRESSES. 

Executive  Order  (E.O.)  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB).  The 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under  E.O. 
12866.  As  such,  a  cost/benefit  analysis 
was  prepared  in  1998  and  is  further 
discussed  below  under  the  heading 
Regulatory  Flexibility  Act.  Copies  of  the 
cost/benefit  analysis  are  available  upon 
request  from  the  address  indicated 
under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
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The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  a  National  Hunting 
and  Fishing  Survey,  which  is  conducted 
at  5-year  intervals.  The  analysis  vk^as 
based  on  the  1996  National  Hunting  and 
Fishing  Survey  and  the  U.S.  Department 
of  Commerce's  County  Business 
Patterns,  from  which  it  was  estimated 
that  migratory  bird  hunters  would 
spend  between  $429  million  and  $1 ,084 
million  at  small  businesses.  The 
Analysis  is  available  upon  request  from 
the  address  indicated  under  the  caption 
ADDRESSES. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  milhon  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
plan  to  make  the  rule  effective 
immediately  under  the  exemption 
contained  in  5  U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20.  Subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  9/30/2001).  This  information  is 
used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  A  Federal  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 


Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  E.O.  12988. 

Energy  Efifects— E.O.  13211 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  E.O  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions  While  this  rule  is  a 
significant  regulatory  action  under  E.O 
12866,  it  is  not  expected  to  adversely 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required 

Takings  Implication  Assessment 

In  accordance  with  E.O  12630,  this 
rule,  authorized  by  the  Migratory  Bird 
Treaty  Act,  does  not  have  significant 
takings  implications  and  does  not  affect 
any  constitutionally  protected  property 
rights.  This  rule  will  not  result  in  the 
physical  occupancy  of  property,  the 
physical  invasion  of  property,  or  the 
regulatory  taking  of  any  property  In 
fact,  this  rule  will  allow  hunters  to 
exercise  otherwise  unavailable 
privileges,  and,  therefore,  reduces 
restrictions  on  the  use  of  pnvate  and 
public  property 

Federalism  EfiEects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyaway  Councils 
This  process  allows  States  to  participate 
in  the  development  of  frameworks  from 
which  they  will  make  selections. 
thereby  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  fiscal 
capacity,  change  the  rules  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  E.O.  13132.  these 


regulations  dn  nnt  have  <;ignihi  ant 
federalism  effects  and  do  nol  have 
sufficient  federalism  implu  atKms  to 
warranl  the  preparation  of  a  Federalism 

Assessment 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  bv  its  nature, 
operate  under  severe  time  constraints. 
However  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment   Thus  when  the 
preliminary  proposed  rulemaii.ing  was 
published,  we  established  what  we 
believed  were  the  longest  peru^ds 
possible  for  public  comment  In  doing 
this,  we  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence  That  is.  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking. 
States  would  have  insufficient  time  to 
select  season  dates  and  limits;  to 
communicate  those  selections  to  us:  and 
to  establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions  We, 
therefore,  find  that    good  cause  '  exists, 
within  the  terms  of  5  U.S.C.  553(d)(3)  of 
the  Administrative  Procj»dure  ,^rt   and 
these  frameworks  will  take  effe<  t 
immediately  upon  publication 

Therefore,  under  authontv  nf  the 
Migratory  Bird  Treaty  .*ict  ijuly  3.  1918). 
as  amended.  (16  U.S.C  703-711).  we 
prescribe  final  framework.<-  setting  forth 
the  species  to  be  hunted   the  daiK  bag 
and  possession  limits  the  shooting 
hours,  the  season  lengths  the  earliest 
opening  and  latest  closing  season  dates, 
and  hunting  areas,  from  which  State 
conservation  agencv  officials  will  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  optnu. 
selections  from  these  offi(  lals   we  will 
publish  in  the  Federal  Register  a  final 
rulemaking  amending  50  C]FR  part  20  to 
reflect  seasons,  limit.s.  and  shooting 
hours  for  the  (.  nnterminous  Lnited 
States  for  the  2001-02  season. 

List  of  Subiects  in  50  CFR  Part  20 

Exports,  Hunting  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife 

The  rules  that  eventualh  will  be 
promulgated  for  the  2001-02  hunting 
season  are  authorized  under  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j.  Pub.  L 
106-108. 
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Urttfd    Srpt^-nii'er  19,  2001. 
Joseph  E.  Doddridge, 
Acting  Assistant  Secretary  for  Fish  and 
Wildliff  and  Park>- 

Final  Regulations  Frameworks  for 
2001-02  Late  Hunting  Seasons  on 
Certain  Nligratory  Game  Birds 

Pursurint  t(i  thf  Mii4rdtor\  Bird  Treaty 
Act  and  delegat^'d  duthonti'S.  the 
Department  has  approved  the  following 
frameworks  for  season  lengths,  shooting 
hours,  bag  and  possession  limits,  and 
outside  dates  within  which  States  may 
select  seasons  for  hunting  waterfowl 
and  coots  between  the  dates  of 
September  1    2001    and  .March  10.  2002. 

General 

Datei  Ail  outside  dates  noted  below 
are  inclusive. 

Shnotwg  and  Hawking  Itaklng  by 
falconn'l  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified  possession  limits  are  twice  the 
dailv  hag  limit. 

FIvways  and  .Management  L  nits 

Watprfnwl  Flpsays 

Atlantic  Fh^wav — includes 
Connecticut.  Delaware.  Florida.  Georgia. 
Maine.  Man."land.  Massachusetts,  New 
Hampshire.  New  jersew  New  ^'ork. 
North  Caroline,  Pennsylvania.  Rhode 
Island,  South  Caroline,  \'ermont. 
Virginia,  and  West  \'irginia 

Mississippi  Flywav — includes 
Alabama,  .Arkansas.  Illinois.  Indiana. 
Iowa,  Kentucky,  Louisiana.  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin 

Central  Flywav — includes  Colorado 
(east  of  the  Clontinental  Divide),  Kansas. 
Montana  (Counties  of  Blaine,  Carbon. 
Fergus.  ludith  Basin.  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof).  Nebraska,  N"w  Mexico 
(east  of  the  Continental  Divide  except 
the  licanlla  .-Kpache  Indian  Reservation). 
North  Dakota.  Oklahoma,  South  Dakota. 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide) 

Pacific  Flvwav — includes  Alaska. 
.Arizona,  California.  Idaho,  Nevada. 
Oegon.  Utah,  Washington,  and  those 
portions  of  Colorado,  Niontana,  New 
.Mexico,  and  Wyoming  not  included  in 
the  Central  Flvwav 


Management  Units 


I 


High  Plains  Mallard  Management 
Unit — roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian 

Definitions  For  the  purpose  of 
hunting  regulations  listed  below  the 


collective  terms    dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese — Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese — snow  (including  blue) 
geese  and  Ross'  geese. 

Area.  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  related  to  the 
late-season  regulations  are  contained  in 
a  later  portion  of  this  document, 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  Flyway. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flvwav  States  of 
Connecticut.  Delaware.  Maine. 
Marv'land,  Massachusetts,  New  lersey. 
North  Carolina,  Pennsylvania,  and 
Virginia,  where  Sunday  hunting  is 
prohibited  statewide  by  State  law  .  all 
Sundays  are  closed  to  all  take  of 
migraton,'  waterfowl  (including 
mergansers  and  coots). 

Atlantic  Flyway 

Ducks.  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits:  60 
days,  except  canvasbacks  which  may 
not  exceed  20  consecutive  days,  and 
dailv  bag  limit  of  6  ducks,  including  no 
more  than  4  mallards  (2  hens).  3  scaup, 
1  black  duck.  1  pintail.  1  mottled  duck, 

1  fulvous  whistling  duck.  2  wood  ducks, 

2  redheads.  1  canvasback  and  4  scoters 
Closure:  The  season  on  harlequin 

ducks  is  closed. 

Sea  Ducks:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway.  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5.  only  1  of  which  may 
be  a  hooded  merganser 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone.  Sew  York:  The 
waterfowl  season,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
\'ermont 

C()nne(  tiiut  River  Zone.  Vermont: 
The  waterfowl  seasons,  limits,  and 
shooting  hours  shall  be  the  same  as 
those  selected  for  the  Inland  Zone  of 
New  Hampshire 

Zoning  and  Split  Seasons:  Delaware, 
Florida.  Georgia.  Maryland.  North 


Carolina,  Rhode  Island.  South  Carolina, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Connecticut.  Maine. 
Massachusetts.  New  Hampshire.  New 
lersev,  New  York.  Pennsylvania. 
Vermont,  and  West  Virginia  may  select 
hunting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  in  each 
zone. 

Canada  Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  Specific  regulations  for  Canada 
geese  are  shown  below  by  State  Unless 
specified  otherwise,  seasons  may  be 
split  into  two  segments.  In  areas  within 
States  where  the  framework  closing  date 
for  .-Mlantic  Population  (AP)  goose 
seasons  overlaps  with  special  late 
season  frameworks  for  resident  geese. 
the  framework  closing  date  for  AP  goose 
season  is  Ianuar\'  14. 

Connecticut 

Sorth  Atlantic  Population  fSAPl 
Zone:  A  45-day  season  may  be  held 
between  October  1  and  January  20  with 
a  2-bird  daily  bag  limit. 

Atlantic  Population  I  API  Zone:  A  30- 
day  season  mav  be  held  between  last 
Saturday  in  October  (October  27)  and 
[anuarv  20  with  a  2-bird  daily  bag  limit. 

South  Zone:  A  special  experimental 
season  may  be  held  between  January  15 
and  Februarv'  15,  with  a  5-bird  daily  bag 
limit. 

Delaware 

A  30-day  season  may  be  held  between 
November  15  and  January'  20  with  a  1- 
bird  daily  bag  limit. 

Florida 

A  70-dav  season  may  be  held  between 
November  15  and  February  15.  with  a  5- 
bird  daily  bag  limit. 

Georgia 

In  specific  areas,  a  70-day  season  may 
be  held  between  November  15  and 
February  15,  with  a  5-bird  daily  bag 
limit, 

Maine 

A  45-day  season  may  be  held 
Statewide  between  October  1  and 
January  20  with  a  2-bird  daily  bag  limit, 

Maryland 

Southern  James  Bay  Population 
ISfBP)  Zone:  A  40-day  season  may  be 
held  between  November  15  and  January 
14,  with  a  2-bird  daily  bag  limit.  The 
season  may  be  split  3-ways. 
Additionally,  an  experimental  season 
may  be  held  from  January  15  to 
February  15,  with  a  5-bird  daily  bag 
limit. 
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AP  Zone:  A  30-day  season  ma\'  be 
held  between  November  15  and  January 
20  with  a  1-bird  daily  bag  limit. 

Massachusetts 

\AP  Zone  A  45-day  season  mav  be 
held  between  October  1  and  Ianuar\  20 
with  a  2-bird  daily  bag  limit. 
Additionally,  a  special  season  may  br- 
held  from  lanuary  15  to  February  15. 
with  a  5-bird  daih  bag  limit 

AP  Zone:  A  30-dav  season  ma\'  be 
held  between  last  Saturday  in  October 
(October  27)  and  January  20  with  a  2- 
bird  daily  bag  limit. 

New  Hampshire 

A  45-day  season  md\'  be  held 
statewide  between  October  1  and 
lanuary  20  with  a  2-bird  daily  bag  limit 

New  Jersey 

Stotpwide  A  30-dav  season  ma\  be 
held  between  last  Saturday  in  October 
(October  27)  and  Ianuar%  20  with  a  2- 
bird  daily  bag  limit 

Sppcial  Late  Goose  Season  Area:  An 
experimental  season  may  be  held  in 
designated  areas  of  North  and  South 
New  Jersey  from  lanuary  15  to  February 
15.  with  a  5-bird  daily  bag  limit 

New  York 

SJBP  Zone:  A  70-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  27)  and  January  30. 
with  a  2-bird  daily  bag  limit, 

SAP  Zone:  A  45-day  season  may  be 
held  between  October  1  and  January  20 
with  a  2-bird  daily  bag  limit. 

Special  Late  Goose  Season  Area:  An 
experimental  season  may  be  held 
between  January  15  and  February  15. 
with  a  5-bird  daily  bag  limit  in 
designated  areas  of  Chemung,  Delaware. 
Tioga,  Broome,  Sullivan.  Westchester. 
Nassau,  Suffolk.  Orange.  Dutchess. 
Putnam,  arid  Rockland  Counties 

AP  Zone:  A  3D-day  season  may  be 
held  between  the  last  Saturday  in 
October  (October  27)  and  January  20 
with  a  2-bird  daily  bag  limit. 

North  Carolina 

A  50-day  season  may  be  held  between 
October  1  and  December  31.  with  a  2- 
bird  daily  bag  limit,  except  for  the 
Northeast  Hunt  Unit  and  Northampton 
County,  which  is  closed, 

Pennsylvania 

SfBP  Zone:  A  40-day  season  may  be 
held  between  November  15  and  January 
14.  with  a  2-bird  daily  bag  limit. 

AP  Zone:  A  30-day  season  may  be 
held  between  last  Saturday  in  October 
(October  27)  and  January  20  with  a  2- 
bird  daily  bag  limit. 

Special  Late  Goose  Season  Area  An 
experimental  season  may  be  held  from 


January  15  to  Fet)ru.ir\  15  \s)th  .i  'vlurii 
daily  bag  limit 

Pymatunniii  Zone:  A  35-day  season 

mav  be  held  betwpen  Octf)bpr  1  and 
lanuary  20,  with  a  1-bird  daily  bag  limit. 

Rhode  Island 

A  45-da\  -^pa^nn  ni,iy  be  held  between 
October  1  and  Idnurirv  20  with  a  2-bird 
daily  bay  limit  .^n  experimental  season 
may  be  held  in  designated  areas  from 
|anuar\  15  ti.  Fpt)ruar\  1  ,'i   with  a  5-bird 
daily  bag  limit 

South  Carolina 

in  designated  areas,  a  70-day  season 
ma\  be  hfld  during  November  15  to 
Februar\  1 5   w  ith  a  5-bird  daily  bag 

limit 

X'ermont 

.\  30-day  season  ma\  be  held  between 
last  Saturday  m  October  (October  27) 
and  lanuars  20  with  a  2-bird  daily  bag 

limit 

\'irginia 

SJBP  Zone  A  40-day  season  may  be 
held  between  November  15  and  January 
14.  with  a  2-bird  daiK  bag  limit. 
Additionally,  an  experinifiit,il  season 
may  be  h^ld  between  January  15  and 
February'  15.  with  a  5-bird  daih'  h,ic 
limit 

AP  Zone:  A  30-day  season  may  be 
hpld  between  November  15  and  lanii.ir\ 
20  with  d  1-bird  daiK  nag  limit 

Back  Bnv  Area  St-asoii  is  closed. 
West  \'irginia 

A  70-da\  season  md\  be  h-'ld  [ift\\Hi>ii 
October  1  and  !anuar\  M    Aith  -i  <  \)<.rr\ 
daily  bag  limit. 

Light  Geesp 

Season  Lengths.  Outsidp  Pates,  and 
Limits:  States  may  select  a  107-day 
season  betwt'Hjn  October  1  and  March 
10.  with  a  15-bird  dail\  bag  limit  and  no 
pos.session  limit.  States  may  split  their 
seasons  into  three  segments,  except  in 
Delaware  and  Mar\land.  where, 
following  the  completion  of  their  duck 
season,  and  until  March  10.  Dflawarp 
and  Maryland  may  split  the  rem, lining 
portion  of  the  season  to  hunt  on 
Mondays,  Wednesdays,  Fridays,  and 
Saturdays  onlv 

Brant 

Season  Lengths.  Outside  Dates,  and 
Limits  States  may  select  a  50-day 
season  between  October  1  and  lanuary 
20,  with  a  2-bird  daih-  bag  limit.  States 
mav  split  their  seasons  into  two 
segments 


Mississippi  Hvwa\ 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (September  29)  and 
the  Sunday  nearest  January  20  (January 
20).  Seasons  in  Alabama,  Mississippi, 
and  Tennessee  mav  extend  to  January 
31. 

Hunting  Seasons  and  Duck  Limits:  60 
days  (51  days  in  Alabama,  Mississippi, 
and  Tennessee),  except  that  the  season 
for  canvasbacks  may  not  exceed  20 
consecutive  days.  The  daily  bag  limit  is 
6  ducks,  including  no  more  than  4 
mallards  (no  more  than  2  of  which  may 
be  females),  3  mottled  ducks.  3  scaup, 
1  black  duck,  1  pintail,  2  wood  ducks. 
1  canvasback,  and  2  redheads. 

Merganser  Limits:  The  daily  bag  limit 
is  5.  only  1  of  which  may  be  a  hooded 
merganser.  In  States  that  include 
mergansers  in  the  duck  bag  limit,  the 
daily  limit  is  the  same  as  the  duck  bag 
limit,  only  one  of  which  may  be  a 
hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama, 
Illinois,  Indiana,  Iowa.  Kentucky, 
Louisiana,  Michigan,  Missouri.  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zones. 

In  Alabama,  Indiana,  Iowa,  Kentucky. 
Louisiana,  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Arkansas,  Minnesota,  and 
Mississippi,  the  season  may  be  split  into 
three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Mississippi  Flyway  Council  and  U.S. 
Fish  and  Wildlife  Service  approval  and 
a  3-year  evaluation  by  each  participating 
State. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
light  geese  not  to  exceed  107  days  with 
20  geese  daily  between  the  Saturday 
nearest  October  1  (September  29)  and 
March  10:  for  white-fronted  geese  not  to 
exceed  86  days  with  2  geese  daily  or  107 
days  with  1  goose  daily  between  the 
Saturday  nearest  October  1  (September 
29)  and  the  Sunday  nearest  February  15 
(February  17);  and  for  brant  not  to 
exceed  70  days  with  2  brant  daily  or  107 
days  with  1  brant  daily  between  the 
Saturday  nearest  October  1  (September 
29)  and  January  31.  There  is  no 
possession  limit  for  light  geese.  Specific 
regulations  for  Canada  geese  and 
exceptions  to  the  above  general 
provisions  are  shown  below  by  State. 
Except  as  noted  below,  the  outside  dates 
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for  Canada  geese  are  the  Saturday 
nearest  October  1  (September  29)  and 
January  31.  < 

Alabama 

In  the  Southern  James  Bay  Population 
(SfBP)  Goose  Zone,  the  season  for 
Canada  geese  may  not  e.xceed  50  days. 
Elsewhere,  the  season  for  Canada  geese 
may  e.xtend  for  70  days  in  the  respective 
duck-hunting  zones,  the  daily  bag  limit 
is  2  Canada  geese. 

Arkansas 


I 


The  season  for  Canada  geese  may 
extend  for  23  days.  The  season  may 
extend  to  Februan-  15  The  daily  bag 
limit  is  2  Canada  geese 

Illinois  I 

The  total  harvest  of  Canada  geese  in 
the  State  will  be  limited  to  54.800  birds. 
The  possession  limit  is  10  Canada  geese. 

(a)  North  Zone — The  season  for 
Canada  geese  will  close  after  70  days  or 
when  7.250  birds  have  been  harvested 
in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

fb)  Central  Zone — The  season  for 
Canada  geese  will  close  after  70  days  or 
when  9,250  birds  have  been  harvested 
in  the  Central  Illinois  Quota  Zone. 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese 

(c)  South  Zone — The  harvest  of 
Canada  geese  in  the  Southern  Illinois 
and  Rend  Lake  Quota  Zones  will  be 
limited  to  16,550  and  2,100  birds, 
respectively.  The  season  for  Canada 
geese  in  each  zone  will  close  after  70 
days  or  when  the  harvest  limit  has  been 
reached,  whichever  occurs  first  The 
daily  bag  limit  is  2  Canada  geese.  In  the 
Southern  Illinois  Quota  Zone,  if  any  of 
the  following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 
hours  notice: 

(1)  Average  body  weights  of  adult 
female  geese  less  than  3,200  grams  as 
measured  from  a  weekly  sample  of  a 
minimum  of  50  geese. 

(2)  Starvation  or  a  major  disease 
outbreak  resulting  in  observed  mortality 
exceeding  5.000  birds  in  10  days,  or  a 
total  mortality  exceeding  10,000  birds 

In  the  remainder  of  the  South  Zone. 
the  season  may  extend  for  70  days  or 
until  both  the  Southern  Illinois  and 
Rend  Lake  Quota  Zones  have  been 
closed,  whichever  occurs  first.  The  daily 
bag  limit  is  2  Canada  geese. 

Indiana 

The  total  harvest  of  Canada  geese  in 
the  State  will  be  limited  to  19,200  birds 
The  daily  bag  limit  is  2  Canada  geese 


(a)  North  zone:  The  season  for  Canada 
geese  may  extend  for  50  days. 

(b)  SfBP  Zont^ — The  season  for  Canada 
geese  may  extend  for  50  days. 

(c)  South  Zone — The  season  for 
Canada  geese  may  extend  for  56  days. 

((i)  Ohio  Rivf-r  Zone 

( 1 )  Posev  C^ountv — The  season  for 
Canada  geese  will  close  after  56  days  or 
when  the  Canada  goose  harvest  at 
Hovev  Lake  Fish  and  Wildlife  Area 
exceeds  960  birds,  whichever  occurs 
first. 

(2)  Remainder  of  the  Ohio  River 
Zont? — The  season  may  extend  for  56 
days.   . 

Iowa 

The  season  mav  extend  for  70  days. 
The  daily  bag  limit  is  2  Canada  geese. 

Kentucky 

(a)  Western  Zone — The  season  for 
Canada  geese  mav  extend  for  50  days 
(bT)  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  11.520  birds. 
Of  the  1 1 .520-bird  quota,  7,490  birds 
will  be  allocated  to  the  Ballard 
Reporting  Area  and  2,880  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  50-day  season,  the 
season  in  that  reporting  area  will  be 
closed  If  the  quotas  in  both  the  Ballard 
and  Henderson/ Union  reporting  areas 
are  reached  prior  to  completion  of  the 
50-day  season,  the  season  in  the 
counties  and  portions  of  counties  that 
comprise  the  Western  Goose  Zone 
(listed  in  State  regulations)  may 
continue  for  an  additional  7  days,  not  to 
exceed  a  total  of  50  days  (65  days  in 
Fulton  County).  The  season  in  Fulton 
County  may  extend  to  February  15.  The 
daily  bag  limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone — The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana 

The  season  for  Canada  geese  may 
extend  for  9  days.  During  the  season,  the 
daily  bag  limit  is  1  Canada  goose  and  2 
white-fronted  geese  with  an  86-day 
white-fronted  goose  season  or  1  white- 
fronted  goose  with  a  107-day  season. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State. 

Michigan 

(a)  MVP  Zone— The  total  harvest  of 
Canada  geese  will  be  limited  to  30,950 
birds  The  framework  opening  date  for 
all  geese  is  September  16  and  the  season 


for  Canada  geese  may  extend  for  1 7 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

(1)  Allegan  County  GMU— The 
Canada  goose  season  will  close  after  25 
days  or  when  1,100  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU — The 
Canada  goose  season  will  close  after  25 
days  or  when  350  birds  have  been 
harvested,  whichever  occurs  first.  The  • 
daily  bag  limit  is  2  Canada  geese. 

(b)  SJBP  Zone — The  framework 
opening  date  for  all  geese  is  September 
16  and  the  season  for  Canada  geese  may 
extend  for  30  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(1)  Saginaw  County  GMU — The 
Canada  goose  season  will  close  after  50 
days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(2)  Tuscola/Huron  GMU — The  Canada 
goose  season  will  close  after  50  days  or 
when  750  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(c)  Southern  Michigan  GMU — A 
special  Canada  goose  season  may  be 
held  between  January  5  and  February  3. 
The  daily  bag  limit  is  5  Canada  geese. 

(d)  Central  Michigan  GMU — A  special 
Canada  goose  season  may  be  held 
between  January  5  and  February  3.  The 
daily  bag  limit  is  5  Canada  geese. 

Minnesota 

(a)  West  Zone 

( 1 )  West  Central  Zone — The  season  for 
Canada  geese  may  extend  for  40  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  40  days  or  when  12,000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone — The 
season  for  Canada  geese  may  extend  for 
40  days.  The  daily  bag  limit  is  1  Canada 
goose. 

fb)  Northwest  Zone — The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(d)  Special  Late  Canada  Goose 
Season — An  experimental  special 
Canada  goose  season  of  up  to  10  days 
may  be  held  in  December,  except  in  the 
West  Central  and  Lac  qui  Parle  Goose 
zones.  During  the  special  season,  the 
daily  bag  limit  is  5  Canada  geese,  except 
in  the  Southeast  Goose  Zone,  where  the 
daily  bag  limit  is  2. 
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Mississippi 

The  season  for  Canada  geese  may 
extend  for  70  days.  The  daily  bag  limit 
is  3  Canada  geese. 

Missouri 

(a)  Swan  Lake  Zone — The  season  for 
Canada  geese  may  extend  for  70  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Southeast  Zone — The  season  for 
Canada  geese  may  extend  for  70  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  1 
segment  occurs  prior  to  December  1 . 
The  daily  bag  limit  is  3  Canada  geese 
through  October  3 1 .  and  2  Canada  geese 
thereafter. 

(c)  Remainder  of  the  State — 

(1)  North  Zone — The  season  for 
Canada  geese  may  extend  for  70  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereafter. 

(2)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  70  days, 
with  no  more  than  30  days  occurring 
after  November  30.  The  season  may  be 
split  into  3  segments,  provided  that  1 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  hmit  is  3 
Canada  geese  through  October  31,  and  2 
Canada  geese  thereafter. 

(3)  South  Zone — The  season  for 
Canada  geese  may  extend  for  70  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  1 
segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  3  Canada  geese 
through  October  31.  and  2  Canada  geese 
thereafter. 

Ohio 

The  season  for  Canada  geese  may 
extend  for  70  days  in  the  respective 
duck-hunting  zones,  with  a  daily  bag 
limit  of  2  Canada  geese,  except  in  the 
Lake  Erie  SJBP  Zone,  where  the  season 
may  not  exceed  35  days  and  the  daily 
bag  limit  is  1  Canada  goose.  A  special 
experimental  Canada  goose  season  of  up 
to  22  days,  beginning  the  first  Saturday 
after  January  10,  may  be  held  in  selected 
areas  of  the  State.  During  the  special 
season,  the  daily  bag  limit  is  2  Canada 
geese. 

Tennessee 

(a)  Northwest  Zone — The  season  for 
Canada  geese  will  close  after  65  days  or 
when  4.300  birds  have  been  harvested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  A  3.000-bird 


harvest  quota  will  be  monitored  in  the 
Reelfoot  Quota  Zone  The  remaining 
1,300  quota  will  be  assigned  to  the  area 
outside  the  Reelfoot  Zone.  If  the  quota 
in  the  Reelfoot  Quota  Zone  is  reached 
prior  to  completion  of  the  65-day 
season,  the  season  in  the  entire 
Northwest  Zone  will  close  The  dailv 
bag  limit  is  2  Canada  geese 

(d)  Southwest  Zone — The  season  for 
Canada  geese  may  extend  for  50  davs. 
and  the  harvest  will  be  limited  to  500 
birds.  The  daily  bag  limit  is  2  Canada 
geese. 

(c)  Kentucky/ Barkley  Lakes  Zone — 
The  season  for  Canada  geese  may  extend 
for  50  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin 

The  total  harvest  of  Canada  geese  in 
the  State  will  be  limited  to  46.000  birds 

(a)  Horicon  Zone — The  framework 
opening  date  for  all  geese  is  September 
17.  The  harvest  of  Canada  geese  is 
limited  to  16,900  birds.  The  season  md\ 
not  exceed  94  days.  All  Canada  geese 
harvested  must  be  tagged.  The  dailv  bag 
limit  is  1  Canada  goose,  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee 

fb)  Collins  Zone — The  framework 
opening  date  for  all  geese  is  September 
17.  The  harvest  of  Canada  geese  is 
limited  to  600  birds.  The  season  mav 
not  exceed  68  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose,  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone — The  framework 
opening  date  for  all  geese  is  September 
22.  The  harvest  of  C>anada  geese  is 
Umited  to  24,000  birds,  with  500  birds 
allocated  to  the  Mississippi  River 
Subzone  The  season  may  not  exceed  70 
days,  except  in  the  Mississippi  River 
Subzone.  where  the  season  mav  not 
exceed  80  days.  The  daily  bag  limit  is 
1  Canada  goose.  In  that  portion  of  the 
Exterior  Zone  outside  the  Mississippi 
River  Subzone,  the  progress  of  the 
harvest  must  be  monitored,  and  the 
season  closed,  if  necessarv'.  to  ensure 
that  the  harvest  does  not  exceed  24.000 
birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits 

Quota  Zone  Closures:  Wnen  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  Illinois,  Southern 


Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois:  Posey  County  in  Indiana;  the 
Ballard  and  Henderson-Union  Subzones 
in  kentuc  k\ .  the  .Miegan  County, 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan;  the  Lac  Qui  Parle 
Zone  in  Minnesota:  the  Northwest  Zone 
ill  Tennessee:  and  the  Exterior  Zone  in 
Wisconsin  wi'!  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  zone  (and  associated  area,  if 
applicable!  will  be  closed  by  either  the 
Dire<:tor  upon  giving  public  notice 
through  lo(  al  information  media  at  least 
48  hours  m  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

Ducks.  Mergansers,  and  Coots 

Outsidf-  Dates  Between  September  29 

and  lanuarv  20 

Hunting  Seasons  and  Duck  Limits 

1 1 )  High  Plains  Mallard  Management 
I  'nit  imughh-  deUned  cif  that  portion  of 
tbf  Central  FhTtay  Hh;rh  lies  west  of 
the  WOth  mendiani  97  davs.  except 
(  anvasbacks  whirh  mav  not  exceed  25 
Lonsetulive  davs  and  a  daily  bag  limit 
of  6  ducks,  including  no  more  than  5 
mallards  (no  more  than  2  of  which  mav 
be  hens).  1  mottled  duck   1  <  anvasback. 
1  pintail.  2  redheads,  3  scaup,  and  2 
wood  ducks  The  last  2^  daw  ma\  start 
no  earlier  than  the  Saturd.i\  nr.irt'M 
December  10  (December  8j 

i  2 !  Remainder  of  the  Central  Fh'way: 
"4  days,  except  canvasbacks  which  mav 
not  exceed  25  consecutive  days,  and  a 
daily  bag  limit  of  6  ducks,  including  no 
more  than  .5  mallards  (no  more  than  2 
of  which  may  be  hens).  1  mottled  duck. 
1  canvasbacic.  1  pintail,  2  redheads.  3 
scaup  ami  2  wood  ducks. 

Merganser  Limits:  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser.  In  States  that 
include  mergansers  in  the  duck  daily 
bag  limit,  the  ciaiix  limit  may  be  the 
same  as  the  due  k  bag  limit,  only  one  of 
which  mav  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Kansas 
(Low  Plains  portion),  Montana. 
Nebraska  (Low  Plains  portion).  New 
Mexico.  Oklahoma  (Low  Plains  portion). 
South  Dakota  (Low  Plains  portion), 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  huiii:ng  seasons  by 
zones 

In  Kansas.  Montana.  Nebraska,  New 
Mexico  North  Dakota,  Oklahoma.  South 
Dakota.  Texas,  and  Wyoming,  the 
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regular  season  may  be  split  into  two 
segments. 

In  Colorado,  the  season  may  be  split 
into  three  segments  . 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments  Three-way 
split  seasons  for  Canada  geese  require 
Central  Flyway  Council  and  US.  Fish 
and  Wildlife  Service  approval,  and  a  3- 
year  evaluation  by  each  participating 
State. 

Outside  Dates:  For  dark  geese,  seasons 
may  be  selected  between  the  outside 
dates  of  the  Saturday  nearest  October  1 
(September  29)  and  the  Sunday  nearest 
February  15  (February  17).  For  light 
geese,  outside  dates  for  seasons  may  be 
selected  between  the  Saturday  nearest 
October  1  (September  29)  and  March  10 
In  the  Rainwater  Basin  Light  Goose  Area 
(East  and  West)  of  Nebraska,  temporal 
and  spatial  restrictions  consistent  with 
the  experimental  late-winter  snow  goose 
hunting  strategy  endorsed  by  the  Central 
Flyway  Council  in  July  1999,  are 
required. 

Season  Lengths  and  Limits 

Light  Geese:  States  may  select  a  light 
goose  season  not  to  exceed  107  days 
The  daily  bag  limit  for  light  geese  is  20 
with  no  possession  limit 

Dark  Geese:  In  Kansas,  Nebraska. 
North  Dakota,  Oklahoma,  South  Dakota. 
and  the  Eastern  Goose  Zone  of  Texas. 
States  may  select  a  season  for  Canada 
geese  (or  any  other  dark  goose  species 
except  white-fronted  geese)  not  to 
exceed  95  days  with  a  daily  bag  limit  of 
3.  Additionally,  in  the  Eastern  Goose 
Zone  of  Texas,  an  alternative  season  of 
107  days  with  a  daily  bag  limit  of  1 
Canada  goose  may  be  selected.  For 
white-fronted  geese,  these  States  may 
select  either  a  season  of  86  days  with  a 
bag  limit  of  2  or  a  107-day  season  with 
a  bag  limit  of  1 

In  South  Dakota,  for  Canada  geese  in 
the  Big  Stone  Power  Plant  Area  of 
Canada  Goose  Unit  3,  the  daily  bag  limit 
is  3  until  November  30  and  2  thereafter 

In  Colorado.  Montana.  New  Mexico 
and  Wyoming.  States  may  select  seasons 
not  to  exceed  107  days.  The  daily  bag 
limit  for  dark  geese  is  5  in  the  a^'egate 

In  the  Western  Goose  Zone  ofTexas. 
the  season  may  not  exceed  107  days. 
The  daily  bag  limit  for  Canada  geese  (or 
any  other  dark  goose  species  except 
white-fronted  geese)  is  5.  The  daily  bag 
limit  for  white-fronted  geese  is  1 

Pacific  Flyway  ' 

Ducks,  Mergansers,  Coots,  Common 
Moorhens,  and  Purple  Gallmules 

Hunting  Seasons  and  Duck  Limits 
Concurrent  107  days  and  daily  bag  limit 


of  7  ducks  and  mprgansers.  including  no 
more  than  2  female  mallards,  1  pintail, 
4  scaup,  2  redheads  The  season  on 
canvasbacks  is  closed,  except  one 
canvasback  may  be  included  in  the 
daily  bag  for  38  consecutive  days  within 
the  Pacific  Flvway  duck  season.  A 
single  canvasback  may  also  be  included 
in  the  7-bird  daily  bag  limit  for 
designated  youth-hunt  days. 

The  season  on  coots  and  common 
moorhens  may  be  between  the  outside 
dates  for  the  season  on  ducks,  but  not 
to  exceed  107  days. 

Coot,  Common  Moorhen,  and  Purple 
Gallmulf  Limits  The  daily  bag  and 
possession  limits  of  coots,  common 
moorhens,  and  purple  gallinules  are  25. 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (September  29)  and 
the  Sunday  nearest  lanuary  20  (January 
20) 

Zoning  and  Split  Seasons:  Arizona, 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona,  California,  Idaho.  Nevada, 
Oregon,  Utah,  and  Washington  may 
split  their  seasons  into  two  segments. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adja<^nt  portion  of  Arizona  (South 
Zon^ 

Geese 

Season  Lengths,  Outside  Dates,  and 
Umits  Except  as  subsequently  noted, 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (September  29),  and 
the  Sunday  nearest  January  20  (January 
20).  and  the  basic  daily  bag  limits  are  3 
light  geese  and  4  dark  geese,  except  in 
California.  Oregon,  and  Washington, 
where  the  dark  goose  bag  limit  does  not 
include  brant. 

Split  Seasons:  Unless  otherwise 
specified,  seasons  for  geese  may  be  split 
into  up  to  3  segments.  Three-way  split 
seasons  for  Canada  geese  and  white- 
fronted  geese  require  Pacific  Flyway 
Council  and  US  Fish  and  Wildlife 
Service  approval  and  a  3-year 
evaluation  by  each  participating  State. 

Brant  Season 

A  16-consecutive-day  season  maybe 
selected  in  Oregon.  A  16-day  season 
may  be  selected  in  Washington,  and  this 
season  may  be  split  into  2-segments.  A 
30-consecutive-day  season  may  be 
selected  in  California.  In  these  States, 
the  daily  bag  limit  is  2  brant  and  is  in 
addition  to  dark  goose  limits. 


Arizona:  The  daily  bag  limit  for  dark 
geese  is  3. 

California 

Northeastern  Zone — White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  44  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose  or  1  Aleutian 
Canada  goose. 

Balance-of-the-State  Zone — A  79-day 
season  may  be  selected.  Limits  may  not 
include  more  than  3  geese  per  day,  of 
which  not  more  than  2  may  be  white- 
fronted  geese  and  not  more  than  1  may 
be  a  cackling  Canada  goose  or  Aleutian 
Canada  goose.  Three  areas  in  the 
Balance-of-the-State  Zone  are  restricted 
in  the  hunting  of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  there  will  be  no  open  season 
for  Canada  geese,  except  for  the  Special 
September  Canada  goose  hunt  in 
Humboldt  County. 

(2)  In  the  Sacramento  Valley  Special 
Management  Area  (West),  the  season  on 
white-fronted  geese  must  end  on  or 
before  December  14,  and,  in  the 
Sacramento  Valley  Special  Management 
Area  (East),  there  will  be  no  open  season 
for  Canada  geese. 

(3)  In  the  San  Joaquin  Valley  Special 
Management  Area,  there  will  be  no  open 
season  for  Canada  geese. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  daily  bag  limit  is 
4,  including  not  more  than  1  cackling 
Canada  goose  or  Aleutian  Canada  goose. 

Lake  County  Zone — The  daily  dark 
goose  bag  limit  may  not  include  more 
than  2  white-fronted  geese. 

Western  Zone — Special  Canada  Goose 
Management  Area,  except  for  designated 
areas,  there  will  be  no  open  season  on 
Canada  geese.  In  the  designated  areas, 
individual  quotas  will  be  established 
that  collectively  will  not  exceed  165 
dusky  Canada  geese.  See  section  on 
quota  zones.  In  those  designated  areas, 
the  daily  bag  limit  of  dark  geese  is  4  and 
may  include  no  more  than  1  Aleutian 
Canada  goose. 

Closed  Zone:  Those  portions  of  Coos 
and  Cujry  Counties  west  of  US  101  and 
all  of  Tillamook  and  Lincoln  Counties. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese. 

Southwest  Quota  Zone — In  the 
Special  Goose  Management  Area,  except 
for  designated  areas,  there  will  be  no 
open  season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas  will 
be  established  that  collectively  will  not 
exceed  85  dusky  Canada  geese.  See 
section  on  quota  zones.  In  this  area,  the 
daily  bag  limit  of  dark  geese  is  4  and 
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may  include  4  cackling  Canada  geese.  In 
Southwest  Quota  Zone  Area  2B  (Pacific 
and  Grays  Harbor  Counties)  the  dark 
goose  bag  limit  may  include  1  Aleutian 
Canada  goose. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  3  geese. 

Idaho 

Northern  Unit — The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,  but  not 
more  than  3  light  geese. 

Southwest  Unit  and  Southeastern 
Unit — The  daily  bag  limit  on  dark  geese 
is  4. 

Montana:  West  of  Divide  Zone  and 
East  of  Divide  Zone — The  daily  bag 
limit  of  dark  geese  is  4. 

Nevada:  The  daily  bag  limit  for  dark 
geese  is  3  except  in  the  Lincoln  and 
Clark  County  Zone,  where  the  daily  bag 
limit  of  dark  geese  is  2. 

Xew  Mexico:  The  daily  bag  limit  of 
dark  geese  is  3. 

Utah:  The  dailv  bag  limit  for  dark 
geese  is  3  geese. 

Wyoming;:  The  daily  bag  limit  is  4 
dark  geese. 

Quota  Zones:  Seasons  on  dark  geese 
must  end  upon  attainment  of  individual 
quotas  of  dusky  Canada  geese  allotted  to 
the  designated  areas  of  Oregon  and 
Washington.  The  September  Canada 
goose  season,  the  regular  goose  season, 
any  special  late  dark  goose  season,  and 
any  extended  falconr\'  season, 
combined,  must  not  exceed  107  days, 
and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 
Hunting  of  dark  geese  in  those 
designated  areas  will  only  be  by  hunters 
possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Ser\'ice- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese.  If  the  monitoring  program 
cannot  be  conducted,  for  any  reason,  the 
season  must  immediately  close.  In  the 
designated  areas  of  the  Washington 
Quota  Zone,  a  special  late  dark  goose 
season  may  be  held  between  the 
Saturday  following  the  close  of  the 
general  goose  season  and  March  10.  In 
the  Special  Canada  Goose  Management 
Area  of  Oregon,  the  framework  closing 
date  is  extended  to  the  Sunday  closest 
to  March  1  (March  3).  Regular  dark 
goose  seasons  may  be  split  into  3 
segments  within  the  Oregon  and 
Washington  quota  zones.  The  3-way 
split  seasons  are  considered 
experimental  for  this  year.  An 
evaluation  of  the  3-way  split  seasons  is 
required  and  must  be  submitted  bv  lulv 
2002. 


Swans 

In  designated  areas  of  Utah,  Nevada, 
and  the  Pacific  Flywav  portion  of 
Montana,  an  open  season  for  taking  a 
limited  number  of  swans  ma\  be 
selected.  Permits  will  be  issued  by 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  swan  per  season. 
The  season  may  open  no  earlier  than  the 
Saturday  nearest  October  1  (Septpmbcr 
29).  The  .States  must  imp!em»'nt  a 
har\'est-monitoring  program  to  measure 
the  species  composition  of  the  swan 
har\'esf.  In  Utah  and  Nevada,  the 
harvest-monitoring  program  must 
require  that  all  har\'ested  swan.s  ur  their 
species-determinant  parts  be  examined 
by  either  State  or  Federal  biologists  for 
the  purpose  of  species  classification  ,-\ll 
States  should  use  appropriate"  measures 
to  maximize  hunter  compliance  in 
providing  bagged  swans  for  fxaminatidn 
or.  in  the  case  of  Montana,  rpporlinp 
bill-measurement  and  color  information. 
All  States  must  achieve  at  least  an  80- 
percent  compliance  rate,  or  subsequent 
permits  will  be  reduced  by  10  percent 
All  States  must  provide  to  the  Service 
by  lune  30,  2002.  a  report  f.overing 
har\'est,  hunter  partK:ipation.  rf'portmg 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas  These  seasons  will  be  subject  to 
the  following  conditions 

In  Utah,  no  more  than  2.000  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  second  Sundav  in 
December  (December  9)  or  upon 
attainment  of  10  trumpeter  swans  in  the 
harvest,  whichever  occurs  oarlifsf  !  tah 
must  enter  into  a  Memorandum  of 
Agreement  with  the  Ser\ic»^  regarding 
harvest  monitoring,  season  closure 
procedures,  and  education  rpqulremenls 
for  swan  seasons  in  Utah 

In  Nevada,  no  more  than  650  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  Sundav  following  Ianuar\ 
1  (Januar>'  6)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest. 
whichever  occurs  earliest 

In  Montana,  no  more  than  500  permits 
may  be  issued.  The  season  must  end  no 
later  than  December  1. 

Tundra  Swans 

In  the  Central  Flywav  portion  of 
Montana,  and  in  North  Carolina.  North 
Dakota.  South  Dakota  (east  of  the 
Missouri  River),  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected  Permits 
will  be  issued  by  States  that  authorize 
the  take  of  no  more  than  1  tundra  swan 
per  permit.  A  second  permit  mav  be 
issued  to  hunters  from  unused  permits 
remaining  after  the  first  drawing  The 
States  must  obtain  harvest  and  hunter 


participation  data  These  seasons  wiil  be 

>-uh|»>(i  to  the  following  conditions: 

in  the  .Atlantic  Flyway 

— The  season  will  be  experimental. 
— The  spdsnn  may  be  90  days,  from 

October  1  to  )anuar\'  31. 
— In  North  Carolina,  no  more  than  5,000 

permits  may  be  issued. 
—in  Virginia,  no  more  than  600  permits 

may  be  issued. 

In  the  Central  Flyway 

— The  season  may  be  107  days,  from  the 

Saturday  nearest  October  1 

(September  29)  to  Januar>'  31. 
—In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued. 
—  In  North  Dakota,  no  more  than  2.000 

permits  may  be  issued. 
— In  South  Dakota,  no  more  than  1,500 

permits  may  be  issued. 

.\rea,  Unit,  and  Zone  Descriptions 

Ducks  (Including  Mergansers)  and  Coots 

Atlantic  Flyway 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 

South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  extending  east  along  Maine  State 
Highway  110  from  the  New  Hampshire 
and  Maine  border  to  the  intersection  of 
Maine  State  Highway  11  in  Newfield; 
then  north  and  east  along  Route  11  to 
the  intersection  of  U.S.  Route  202  in 
.Auburn:  then  north  and  east  on  Route 
202  to  the  intersection  of  Interstate 
Highway  95  in  Augusta;  then  north  and 
east  along  i-95  to  Route  15  in  Bangor; 
then  east  along  Route  15  to  Route  9; 
then  east  along  Route  9  to  Stony  Brook 
in  Bailey\'ille;  then  east  along  Stony 
Brook  to  t|i"  rnitcMi  ^"'ites  border. 

SdiMt:  /'■:!'    K<'i!i.iiiiaer  of  the  State. 

Massachu'-ett^ 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9.  west  on  MA  9  to  MA  10.  south  on  MA 
10  to  U.S.  202.  south  on  U.S.  202  to  the 
Connecticut  border. 

Cpniral  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1.  south  on  U.S.  1  to  1-93.  south  on  I- 
93  to  MA  3.  south  on  MA  3  to  U.S.  6. 
west  on  U.S.  6  to  MA  28.  west  on  MA 
28  tfj  1-195.  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
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the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St  -Elm  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone.  i 

New  Hampshire  | 

Coastal  Zone  That  portion  of  the 
State  east  of  a  line  extending  west  from 
the  Maine  border  in  RoUinsford  on  NH 
4  to  the  city  of  Dover,  south  to  NH  108. 
south  along  NH  108  through  Madburv. 
Durham,  and  Newmarket  tc  '''H  85  in 
Newfields.  south  to  NH  101  in  E.xeter. 
east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  1-95  to  the  Massachusetts 
border 

Inland  Zone  That  portion  of  the  State 
north  and  west  of  the  above  boundarv 
and  along  the  Massachusetts  border 
crossing  the  Connecticut  River  to 
Interstate  91  and  northward  in  Vermont 
to  Route  2,  east  to  102.  northward  tn  the 
Canadian  border 


New  Jersey 


I 


Coastal  Zone  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  York  border  in  Raritan  Bay  and 
extending  west  along  the  New  ^'ork 
border  to  Nj  440  at  Perth  Amboy:  west 
on  NJ  440  to  the  Garden  State  Parkway: 
south  on  the  Garden  State  Parkway  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay 

Sorth  Zone  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  turnpike 
to  U.S.  206.  north  on  US.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Pennsylvania  border  in  the  Delaware 
River. 

South  Zone  That  portion  nf  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone 

New  York  ' 

Lake  Champlam  Zone  The  U.S. 
portion  of  Lake  Champlain  and  that  dr^^d 
east  and  north  of  a  line  extending  along 
NT  9B  from  the  Canadian  border  to  U.S 
9,  south  along  US  9  to  NT  22  south  of 
KeesviUe,  south  along  NY  22  to  the  west 
shore  of  South  Bay.  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4.  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long /s/and  Zone  That  area 
consisting  of  Nassau  County.  Suffolk 
County,  that  area  of  Westchester  (bounty 
southeast  of  1-95,  and  their  tidal  waters. 


H'esfern  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81.  and  south  along  1-81  to  the 
Pennsylvania  border. 

Northeastern  Zone-  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81  to  NY  31 .  east  along  NY 
31  to  NY  13,  north  along  NT  13  to  NY 
49.  east  along  NY  49  to  NT  365.  east 
along  NY  365  to  NY  28.  east  along  NT 
28  to  NY'  29.  east  along  NY  29  to  1-87, 
north  along  1-87  to  U.S.  9  (at  Exit  20), 
north  along  U.S.  9  to  NY  149,  east  along 
NY  149  to  U.S.  4,  north  along  U.S.  4  to 
the  Vermont  border,  exclusive  of  the 
Lake  Champlain  Zone 

Southeastern  Zone  The  remaining 
portion  of  New  York. 

Pennsvlvania 

Lake  Erie  Zone  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
vards  inland,  but  including  all  of 
Presque  Isle  Peninsula 

Norihwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

\'orth  Zone  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  US. 
220.  Route  220  to  1-180.  1-180  to  1-80, 
and  1-80  to  the  Delaware  River, 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  (>hamplain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  Zone:  That  portion  of 
Vermont  west  of  the  Lake  Champlain 
Zone  and  eastward  of  a  line  extending 
from  the  Massachusetts  border  at 
Interstate  91;  north  along  Interstate  91  to 
US  2;  east  along  US  2  to  VT  102;  north 
along  VT  102  to  VT  253;  north  along  VT 
253  to  the  Canadian  border 

Connecticut  River  Zone:  The 
remaining  portion  of  Vermont  east  of 
the  Interior  Zone. 

West  Virginia 

Zone  1:  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  I  Allegheny  Mountain  Upland): 
That  area  bounded  bv  a  line  extending 
-.outh  along  U.S,  220  through  Keyser  to 
US.  50;  U.S.  50  to  WV  93;  W\'  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 


WV  28  south  to  Minnehaha  Springs;  VV\' 
39  west  to  U.S.  219;  U.S.  219  south  to 
1-64;  1-64  west  to  U.S.  60;  US.  60  west 
to  US.  19;  U.S.  19  north  to  1-79,  1-79 
north  to  1-68;  1-68  east  to  the  Maryland 
border;  and  along  the  border  to  the  point 
of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

Morth  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280,  east  along  I- 
280  to  1-80,  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  south  of  the  North  Zone  to  a  line 
extending  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to  Modoc 
Ferry  Road,  east  along  Modoc  Ferry 
Road  to  Modoc  Road,  northeasterly 
along  Modoc  Road  and  5t.  Leo's  Road  to 
Illinois  Highway  3,  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70,  east  along  1-70  to 
the  Bond  County  line,  north  and  east 
along  the  Bond  County  line  to  Fayette 
County,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  County 
line  to  1-70,  then  east  along  1-70  to  the 
Indiana  border. 

South  Zone:  The  remainder  of  Illinois. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31,  north  along  U.S.  31  to 
U.S.  24,  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  the  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  Road  56,  east 
along  State  Road  56  to  Vevay.  east  and 
north  on  State  156  along  the  Ohio  River 
to  North  Landing,  north  along  State  56 
to  U.S.  Highway  50,  then  northeast 
along  U.S.  50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
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175  to  State  Highway  37,  southeast 
along  State  Highway  37  to  U.S.  Highway 
59,  south  along  U.S.  59  to  Interstate 
Highway  80,  then  east  along  1-80  to  the 
Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Kentucky 

West  Zone:  All  counties  west  of  and 
including  Butler,  Daviess,  Ohio, 
Simpson,  and  Warren  Counties. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  and  south  of  a  line  extending  south 
from  the  Arkansas  border  along 
Louisiana  Highway  3  to  Bossier  City, 
east  along  Interstate  Highway  20  to 
Minden,  south  along  Louisiana  7  to 
Ringgold,  east  along  Louisiana  4  to 
Jonesboro,  south  along  U.S.  Highway 
167  to  Lafayette,  southeast  along  U.S.  90 
to  the  Mississippi  State  line. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of 
Catahoula  Lake,  including  those 
portions  known  locally  as  Round 
Prairie,  Catfish  I'rairie,  and  Frazier's 
Arm.  See  State  regulations  for 
additional  information. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County,  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of  Stony  Creek  to  Scenic 
Drive,  easterly  and  southerly  along 
Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  easterly  along  U.S.  10  BR  to 
U.S.  10.  easterly  along  U.S.  10  to 
Interstate  Highway  75/TJ.S.  Highway  23. 
northerly  along  1-75 AJ.S.  23  to  the  U.S. 
23  exit  at  Standish,  easterly  along  U.S. 
23  to  the  centerline  of  the  Au  Gres 
River,  then  southerly  along  the 
centerline  of  the  Au  Gres  River  to 
Saginaw  Bay,  then  on  a  line  directly  east 
10  miles  into  Saginaw  Bay,  and  from 
that  point  on  a  line  directly  northeast  to 
the  Canadian  border. 

South  Zone:  The  remainder  of 
Michigan. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  (Lock  and  Dam  25)  on 
Lincoln  County  Highway  N  to  Missouri 


Highway  79:  south  on  Missouri 
Highway  79  to  Missouri  Highway  47; 
west  on  Missouri  Highway  47  to 
Interstate  70:  west  on  Interstate  70  to 
U.S.  Highway  54:  south  on  L'  S 
Highway  54  to  U.S.  Highway  50;  west 
on  U.S.  Highway  50  to  the  Kansas 
border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  running  west  from  the 
Illinois  border  on  Missouri  Highway  34 
to  Interstate  55:  south  on  Interstate  55  to 
U.S.  Highway  62;  west  on  L'  S  Highway 
62  to  Missouri  Highway  53,  north  on 
Missouri  Highway  53  to  Missouri 
Highway  51;  north  on  Missouri 
Highway  51  to  U.S.  Highway  60;  west 
on  U.S.  Highway  60  to  Missouri 
Highway  21;  north  on  Missouri 
Highway  21  to  Missouri  Highway  72; 
west  on  Missouri  Highway  72  to 
Missouri  Highway  32;  west  on  Missouri 
Highway  32  to  U.S.  Highway  65;  north 
on  U.S.  Highway  65  to  US  Highway  54 
west  on  U.S.  Highway  54  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Indiana  border  along  U.S.  Highway  30 
to  State  Route  37,  south  along  SR  37  to 
SR  95.  east  along  SR  95  to  LaRue- 
Prospect  Road,  east  along  LaRue- 
Prospect  Road  to  SR  203.  south  along  SR 
203  to  SR  739,  east  along  SR  739  to  SR 
4,  north  along  SR  4  to  SR  309.  east  along 
SR  309  to  U.S.  23,  north  along  US  23 
to  SR  231,  north  along  SR  231  to  U  S 
30,  east  along  U.S.  30  to  SR  42,  north 
along  SR  42  to  SR  603,  south  along  SR 
603  to  U.S.  30,  east  along  US.  30  to  SR 
60,  south  along  SR  60  to  SR  39/60,  east 
along  SR  39/60  to  SR  39.  east  along  SR 
39  to  SR  241,  east  along  SR  241  to  U  S 
30,  then  east  along  US  30  to  the  West 
Virginia  border. 

South  Zone:  The  remainder  of  Ohio 

Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Minnesota  border  along  State  Highway 
77  to  State  27.  south  along  State  27  and 
77  to  US  Highway  63,  and  continuing 
south  along  State  27  to  Sawyer  County 
Road  B,  south  and  east  along  County  B 
to  State  70,  southwest  along  State  70  to 
State  27,  south  along  State  27  to  State 
64,  west  along  State  64/27  and  south 
along  State  27  to  U.S  12,  south  and  east 


on  State  27/U.S.  12  tn  !    ,s    10  fdM  nn 
U.S.  10  to  State  ^)()  i',i-t  rilnny  Stale  310 
to  State  42.  north  dlint;  staii'  A2  to  State 
147.  north  along  .Stdtt    -4"  ti    ^t.itp  163, 
north  along  .Stale  IbMn  kf-w  .nmee 
County  Trunk  A.  north  along  County 
Trunk  A  to  State  57.  north  along  State 
57  to  the  Kewaunee/Door  County  Line, 
west  along  the  Kewaunee/Door  County 
Line  to  the  Door  Brown  County  Line, 
west  along  the  Uoor-  Brown  County  Line 
to  the  Door'Oconlo/Brown  County  Line. 
northeast  along  the  Door/Oconto  County 
Line  to  the  Mannette/Door  County  Line. 
northeast  along  the  Marinptle/Door 
County  Line  to  the  Michigan  border. 

South  Zone  The  remainder  of 
Wisconsin 

Central  Flywav 

Kansas 

High  Plains  Zone  That  portion  of  the 
State  west  of  U  S  283 

Low  Plains  Early  Zone  That  area  of 
Kansas  east  of  U  S   283  and  generally 
west  of  a  line  beginning  at  the  lunction 
of  the  Nebraska  border  and  KS  28;  south 
on  KS  28  to  L  S  36.  east  on  L'  S  36  to 
KS  199,  south  on  KS  199  if  Republic 
Co  Road  563   south  on  Republu  Co 
Road  563  to  KS  148,  east  on  KS  i48  to 
Republic  Co  Road  138  south  f)n 
Republic  Co  Road  138  tc  Cloud  Co 
Road  765:  south  on  Cloud  Co  Road  765 
to  KS  9.  west  on  KS  9  to  U  S  24.  west 
on  US  24  to  l\S  281 .  north  on  V  S 
281  to  US   36   west  on  I  S   36  to  U  S 
183.  south  on  U  S   183  to  IS   24  west 
on  US  24  to  KS  18.  southeast  on  KS  1ft 
to  US   183.  south  on  U  S   183  to  KS  4 
east  on  KS  4  to  1-135,  south  on  1-1  3."^ 
to  KS  61,  southwest  on  KS  61  to  KS  9f-> 
northwest  on  KS  96  to  I'  S   56,  west  on 
US.  56  to  US   281.  south  on  I'  S   281 
to  US  54,  and  west  on  l"  S  54  to  US 
183,  north  on  US   183  to  US   56; 
southwest  on  US   56  to  U  S  283. 

Low  Plains  Late  Zone  The  remainder 
of  Kansas 

Montana  (Central  Hywa>  Portion) 

Zone  2  The  Counties  of  Blaine, 
Carbon.  Carter  Daniels  Dawson,  Fallon. 
Fergus,  Garfield.  Golden  \'ailey.  Judith 
Basin.  Mc<~.one  Musselshell  Petroleum. 
Phillips,  Powder  Rner  Ric  hland 
Roosevelt.  Sheridan   Stillwater   Svieet 
Grass,  \'allev,  Wheatland,  Wibaux,  and 
Yellowstone 

Zone  2  The  remainder  of  Montana. 

Nebraska 

High  Plains  Zone  That  portion  of  the 
State  west  of  highways  L'  S   183  and 
U  S  20  from  the  South  Dakota  border  to 
Ainsworth.  NE  7  and  NE  91  to  Dunning, 
NT  2  to  Mema  NE  92  to  Arnold,  NE  40 
and  NE  47  through  Gothenburg  to  NE 
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23,  \E  23  to  Ehvood.  and  U.S.  283  to 
the  Kansas  border. 

Low  Plains  Zone  I  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  and  west  of  a  line  extending  from 
the  South  Dakota  border  along  NE  26E 
Spur  to  NE  12.  west  on  N'E  12  to  the 
Knox/Bovd  County  line,  south  along  the 
countv  Imp  to  the  Niobrara  River  and 
along  the  Niobrara  River  to  U.S.  183  {the 
High  Plains  Zone  line).  Where  the 
Niobrara  River  forms  the  boundan.'.  both 
banks  will  be  in  Zone  1 

Low  Plaim  Zone  2  Area  hounded  hv 
designated  Federal  and  State  highway's 
and  political  boundaries  beginning  at 
the  Kansas-Nebraska  border  on  I'S. 
Hwv  73.  north  to  NE  Hw\.  67  north  to 
US.  Hwy  136:  east  to  the  Steamboat 
Trace  'Trace);  north  to  Federal  Levee  R- 
562;  north  and  west  to  the  Trace/ 
Burlington  Nort.hfrn  Railroad  right-of- 
wav:  north  to  .NE  Hwy  2.  west  to  U.S. 
Hwy  75:  north  to  NE  Hwy  2;  west  to  NE 
Hwv  43;  north  to  US  Hwy.  34;  east  to 
N'E  Hwy.  63;  north  and  west  to  U.S. 
Hwv  77;  north  to  NE  Hwt.  92;  west  to 
us'  Hwy  81,  south  to  NE  Hwy.  66; 
west  to  NE  Hwy    14;  south  to  US.  Hw^ 
34;  west  to  NE  Hwy.  2;  south  to  U.S. 
Hwy  1-80;  west  toGunbarrrel  Rd.  (Hall/ 
Hamilton  county  line);  south  to  Giltner 
Rd  ;  west  to  U.S'.  Hwv  281.  south  to 
US  Hwy  34;  west  to  NT  Hwv  10;  north 
to  County  Road  "R"  (Kearney  County) 
and  County  Road  «742  iPhelps  County); 
west  to  County  Road  »4  38  i Gosper 
County  line);"South  along  County  Road 
«4  38  (Gosper  County  line)  to  County 
Road  »72b  iFurnas  Countv  Line);  east  to 
County  Road  «438  ; Harlan  County 
Line);  south  to  U.  S,  Hwy  34.  south  and 
west  to  U.S.  Hwy  136;  east  to  NE  Hwy. 
10;  south  to  the  Kansas-Nebraska 
border 

Low  Plains  Zone  3.  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1 ,  north  of  Low  Plains  Zone 
2 

Low  Plains  Zone  4  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2 

New  Mexico  (Central  Flyway  Portion) 

S'orth  Zone  That  portion  of  the  State 
north  of  1-40  and  US  54 

South  Zone  The  remainder  of  New 
Mexico 

North  Dakota  ' 

High  Plains  Unit  That  portion  of  the 
State  south  and  west  of  a  line  from  th" 
South  Dakota  border  along  U.S.  83  and 
1-94  to  NT)  41,  north  to  U.S.  2.  west  to 
the  VVilliams/Divide  County  line,  then 
north  along  the  County  line  to  the 
Canadian  border 

Low  Plain 'i  The  remainder  of  North 
Dakota 


Uklahoma 

High  Plains  Zone:  The  Counties  of 
Beaver.  Cimarron,  and  Texas. 

Low  Plains  Zone  1 :  That  portion  of  the 
State  east  of  the  High  Plains  Zone  and 
north  of  a  line  extending  east  from  the 
Texas  border  along  OK  33  to  OK  47,  east 
along  OK  47  to  U.S.  183.  south  along 
U.S.  183  to  1^0.  east  along  1-40  to  U.S. 
177.  north  along  U.S  177  to  OK  33.  west 
along  OK  33  to  1-35.  north  along  1-35 
to  U.S.  412,  west  along  U.S.  412  to  OK 
132.  then  north  along  OK  132  to  the 
Kansas  border. 

Low  Plains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
North  Dakota  border  and  extending 
south  along  U.S.  83  to  U.S.  14.  east 
along  U.S.  14  to  Blunt-Canning  Road  in 
Blunt,  south  along  Blunt-Canning  Road 
to  SD  34.  east  to  SO  47,  south  to  1-90. 
east  to  SD  47.  south  to  SD  49.  south  to 
Colome  and  then  continuing  south  on 
U.S.  183  to  the  Nebraska  border. 

North  Zone:  That  portion  of 
northeastern  South  Dakota  east  of  the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  US  212  to  the 
Minnesota  border. 

South  Zone:  That  portion  of  Gregorv 
County  east  of  SD  47,  Charles  Mix 
County  south  of  SD  44  to  the  Douglas 
County  line,  south  on  SD  50  to  Geddes. 
east  on  the  Geddes  Hwy.  to  US  281 , 
south  on  U.S.  281  and  U.S.  18  to  SD  50. 
south  and  east  on  SD  50  to  Bon  Homme 
County  line,  the  Counties  of  Bon 
Homme.  Yankton,  and  Clay  south  of  SD 
50,  and  Union  County  south  and  west 
of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 

Texas 

High  Plains  Zone  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Oklahoma  border  along  US 
183  to  Vernon,  south  along  US  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
.•\bilene.  south  along  US   277  to  Del 
Rio.  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border 

Low  Plains  \'orth  Zone.  That  portion 
of  northeastern  Texas  east  of  the  High 
Plains  Zone  and  north  of  a  line 
beginning  at  thf  International  Toll 
Bridge  south  of  Del  Rio.  then  extending 
east  on  US  90  to  San  Antonio,  then 
continuing  east  on  I-IO  to  the  Louisiana 
border  at  Orange.  Texas 

Low  Plains  South  Zone:  The 
remainder  of  Texas. 


Wyoming  (Central  Flyway  portion) 

Zone  1 :  The  Counties  of  Converse. 
Goshen.  Hot  Springs,  Natrona,  Platte, 
and  Washakie  Counties;  and  the  portion 
of  Park  County  east  of  the  Shoshone 
National  Forest  boundary  and  south  of 
a  line  beginning  where  the  Shoshone 
National  Forest  boundary  meets  Park 
County  Road  8VC.  east  along  Park 
County  Road  8\'C  to  Park  County  Road 
l.-\B.  continuing  east  along  Park  County 
Road  lAB  to  Wyoming  Highway  120, 
north  along  WY  Highway  120  to  WY 
Highway  294,  south  along  WY  Highway 
294  to  Lane  9.  east  along  Lane  9  to 
Powel  and  WY  Highway  14A.  and 
finally  east  along  WY  Highway  14A  to 
the  Park  County  and  Big  Horn  County 
line. 

Zone  2:  The  reminder  of  Wyoming. 

Pacific  Fly-way 
Arizona 

Game  Management  Units  (GMU)  as 
follows; 

South  Zone:  Those  portions  of  GML's 
6  and  8  in  Yavapai  County,  and  GMUs 
10  and  12B-45. 

S'orth  Zone:  GMUs  1-5,  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7.  9.  12 A. 

California 

Xortheastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  [unction 
with  County  Road  7K007;  south  and 
west  to  its  junction  with  Forest  Service 
Road  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
main  street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
junction  with  North  Arm  Road;  south 
and  west  to  the  junction  of  North  Valley 
Road:  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
state  line;  north  along  the  California- 
Nevada  state  line  to  the  junction  of  the 
Califomia-Nevada-Oregon  state  lines 
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west  along  the  California-C3regon  line 
state  to  the  point  of  origin 

Colorado  Rivpr  Zone:  Those  portions 
of  San  Bernarriino.  Riverside,  and 
Imperial  C'ounties  east  of  a  line 
e.xtending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  lunction:  south 
on  a  road  known  as  "Aqueduct  Road' 
in  San  Bernardino  Count\  through  the 
town  of  Rice  to  the  San  Bernaniinn- 
Riverside  County  line;  south  on  a  road 
known  in  Ri\erside  County  as  the 
"Desert  Centt^r  to  Rice  Road"  to  the 
town  of  Desert  Center:  east  31  miles  on 
1-10  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wilev  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Bi\the. 
Brawley.  Davis  Lake  intersintions,  suuth 
on  the  Blythe-Brawley  paved  road  to  the 
()gilb\-  and  Tumco  Mine  Road:  south  on 
this  road  to  l^S  80;  east  se\en  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road: 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones.  Me.xico. 

Southprn  Zone  That  portion  of 
southern  California  (but  e.xcluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99:  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass:  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
1 78  at  Walker  Pass;  east  on  CA  1 78  to 
U.S.  395  at  the  town  of  Invokern;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  I-lStoCA  127;  north  on 
CA  127  to  the  Nevada  border 

Southern  Son  foaquin  Willey 
Temporon-  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone 

Balanre-of-the-Stnte  Zone  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone 

Idaho 

Zone  1:  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  Countv  east  of  ID 
37  and  ID  39. 

Zone  2:  Includes  the  following 
Counties  or  portions  of  Counties 
Adams;  Bear  Lake;  Benewah;  Bingham 
within  the  Blackfoot  Reservoir  drainage: 
those  portions  of  Blaine  west  of  ID  75, 
south  and  east  of  U.S.  93.  and  between 
ID  75  and  U.S  93  north  of  U.S.  20 
outside  the  Silver  Creek  drainage: 
Bonner;  Bonneville;  Boundary;  Butte; 
Camas:  Caribou  except  the  Fort  Hall 
Indian  Reservation;  Cassia  within  the 


Minidoka  National  Wildlife  Refuge; 
Clark;  Cilearvvater;  Cluster;  Elmore  within 
the  Camas  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Lalah.  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida:  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shosh(in>'.  Tettm:  and  Valley  Counties. 

Zone  3:  Includes  the  following 
Counties  or  portions  of  Counties:  Ada: 
Blaine  between  ID  75  and  U.S.  93  south 
of  L'  S  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise.  ('an\()n:  Cassia  except  within  the 
Minidoka  National  Wildlife  Refuge; 
Klmorc  rxcept  the  Camas  Creek 
drainage.  Cem.  Gooding:  Jerome: 
Lincoln:  Minidoka,  Owvhee:  Payette; 
Power  WHst  of  ID  3  7  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Refuge;  Twin  Falls; 
and  Washington  Counties. 

Nevada 

Lincoln  and  CUirk  County  Zone:  All  of 
Clark  and  Lincoln  (dunties, 

Remninder-of-th'^-State  Zone:  The 
remainder  of  .Nfnada. 

Oregon 

Z.one  1   ('Idtsiip,  Tiliamook.  Lincoln, 
Lane.  Douglas.  C>MJ^.  (  urrw  Josephine, 
lackson,  Linn.  Benton.  Polk.  Marion. 
Yamhill.  Washington,  Columbia. 
Multnomah.  Clackamas,  Hood  River, 
Wasco.  Sherman  Gilliam,  Morrow  and 
I'matilla  Counties. 

Columbia  Basin  Mallard  Management 
I'nit:  Gilliam.  Morrow,  and  Umatilla 
Counties. 

Zone  2  The  remainder  of  the  State. 

Utah 

Zone  1    .\\\  (if  Biix  Klder,  Cache, 
Daggett.  Davis.  Duchesne,  Morgan,  Rich, 
Salt  Lake.  Summit,  Unitah,  Utah, 
Wasatc  h   and  \Vt>[)t'r  Counties  and  that 
part  of  TomIp  Cduntv  north  of  1—80. 

Zone  2  Thf  rt-mainder  of  1  'tab. 

Washingtnn 

East  Zofif    All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  Rivpr  in  Klickitat  County. 

Columbia  Basin  Mallard  Management 
I  'nit:  Same  as  Fast  Zone 

West  Zone:  All  areas  to  the  west  of  the 
East  Zone. 

Geese 

AthmtK  F/\"it(j\ 
Connectu  lit 

SAP  Zone-  Statewide  >'\!  opt  for 
Hartford  and  Lite  hfield  Counties  west  of 
the  Connecticut  River. 

AP  Zone:  Remainder  of  the  State. 

South  Zone:  Same  as  for  ducks. 


iVort/j  Zone:  Same  as  for  ducks, 
Maryland 

SfBP  Zone:  Allegheny,  Carroll, 
Frederick,  Garrett,  Washington  counties 
and  the  portion  of  Montgomery  County 
south  of  Interstate  270  and  west  of 
Interstate  495  to  the  Potomac  River. 

AP  Zone:  Remainder  of  the  State. 

Massachusetts 

NAP  Zone:  Central  Zone  (same  as  for 
ducks)  and  that  portion  of  the  Coastal 
Zone  that  lies  north  of  route  139  from 
Green  Harbor. 

AP  Zone:  Remainder  of  the  State. 

Special  Late  Season  Area:  That 
portion  of  the  Coastal  Zone  (see  duck 
zones)  that  lies  north  of  Route  14,  east 
of  St,  George  Road,  and  east  of  the 
Powder  Point  Bridge, 

New  Hampshire 

Same  zones  as  for  ducks. 

New  Jersey 

North — that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
along  the  New  York  State  boundary  line 
to  the  Hudson  River:  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18):  then 
north  along  Route  206  to  its  intersection 
with  Route  94:  then  west  along  Route  94 
to  the  tollbridge  in  Columbia:  then  north 
along  the  Pennsylvania  vState  boundary 
in  the  Delaware  River  to  the  beginning 
point. 

South — that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  Route  70;  then  west 
along  Route  70  to  Route  206:  then  south 
along  Route  206  to  Route  536;  then  west 
along  Route  536  to  Route  322:  then  west 
along  Route  322  to  Route  55:  then  south 
along  Route  55  to  Route  553  (Buck 
Road):  then  south  along  Route  553  to 
Route  40;  then  east  along  Route  40  to 
route  55:  then  south  along  Route  55  to 
Route  552  (Sherman  Avenue):  then  west 
along  Route  552  to  Carmel  Road;  then 
south  along  Carmel  Road  to  Route  49: 
then  east  along  Route  49  to  Route  555; 
then  south  along  Route  555  to  Route 
553;  then  east  along  Route  553  to  Route 
649;  then  north  along  Route  649  to 
Route  670;  then  east  along  Route  670  to 
Route  47:  then  north  along  Route  47  to 
Route  548:  then  east  along  Route  548  to 
Route  49:  then  east  along  Route  49  to 
Route  50:  then  south  along  Route  50  to 
Route  9;  then  south  along  Route  9  to 
Route  625  (Sea  Isle  City  Boulevard): 
then  east  along  Route  625  to  the  Atlantic 
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Ocean:  then  north  to  the  beginning 
point. 

New  York 

Special  Late  Season  Area  for  Canada 
Geese:  all  of  Tioga  and  Broome 
Counties;  and  that  area  of  Chemung 
Countv  lying  east  of  a  continuous  line 
extending  southeast  along  Route  224 
from  the  Schuyler  County  line  to  Route 
34.  then  south  along  Route  34  to  the 
New  York-Pennsylvania  boundary,  and 
that  area  of  Delaware,  Sullivan,  and 
Orange  Counties  lying  southwest  of  a 
continuous  line  extending  east  along 
State  Route  17  from  the  Broome  Countv 
Une  to  U.S.  Route  209  at  VVurtsboro  and 
then  south  along  Route  209  to  the  New 
York-Petmsylvania  boundary  at  Port 
lervis.  excluding  areas  on  or  within  50 
yards  of  the  Delaware  River  between  the 
confluence  of  the  West  Branch  and  East 
Branch  below  Hancock  and  the  mouth 
of  the  Shingle  Kill  (3  miles  upstream 
from  Port  Jervis);  and  that  area  of 
Orange.  Rockland.  Dutchess,  Putnam 
and  Westchester  Counties  lying 
southeast  of  a  continuous  line  extending 
north  along  State  Route  17  from  the 
New  York-New  Jersey  boundary  at 
Suffem  to  Interstate  Route  87,  then 
north  along  Route  87  to  Interstate  Route 
84,  then  east  along  Route  84  to  the 
northern  boundary  of  Putnam  County, 
then  east  along  that  boundary  to  the 
New  York-Connecticut  boundary;  and 
that  area  of  Nassau  and  Suffolk  Counties 
lying  north  of  State  Route  25  A  and  west 
of  a  continuous  line  extending 
northward  from  State  Route  25A  along 
Randall  Road  (near  Shoreham)  to  North 
Country  Road,  then  east  to  Sound  Road 
and  then  north  to  Long  Island  Sound 
and  then  due  north  to  the  New  York- 
Connecticut  boundary 

Long  Island  (NAP)  Zone:  Same  as 
Long  Island  Duck  Zone. 

Southwest  (SfBPI  Zone:  all  of 
Allegany,  Cattaraugus,  and  Chautauqua 
Counties;  and  that  area  of  Niagara,  Erie. 
Genesee,  Wyoming,  Livingston,  Yates. 
Steuben,  Schuyler,  Chemung  and  Tioga 
Counties  lying  south  and  west  of  a 
continuous  line  extending  from  the  New 
York-Ontario  boundary  near  Lewiston 
east  along  Interstate  Route  190  to  Route 
31,  then  east  along  Route  31  to  Route  78 
in  Lockport,  then  south  along  Route  78 
to  the  Niagara-Erie  County  boundary 
(Tonawanda  Creek),  then  east  along  the 
Niagara-Elne  County  boundary  to  Route 
93.  then  south  along  Route  93  to  Route 
5.  then  east  along  Route  5  to  Crittenden- 
Murrays  Comers  Road,  then  south  along 
Crittenden-Murrays  Comers  Road  to  the 
NY  State  Thruway,  then  east  along  the 
Thruway  to  Route  98  at  Batavia,  then 
south  along  Route  98  to  Route  20.  then 
east  along  Route  20  to  Route  19,  then 


south  along  Route  19  to  Route  63.  then 
southeast  along  Route  63  to  Route  246. 
then  south  along  Route  246  to  Route  39. 
then  southwest  along  Route  39  to  Route 
19 A,  then  south  and  east  along  Route 
19A  to  Route  436,  then  east  along  Route 
436  to  Route  .16  in  Dansville,  then  south 
along  Route  36  to  Route  17,  then  east 
along  Route  17  to  Belfast  Street  in  Bath, 
then  east  along  Belfast  Street  to  Route 
415  (Washington  Street),  then  east  along 
Route  415  to  Route  54,  then  northeast 
along  Route  54  to  Steuben  County  Route 
87.  then  east  along  Route  87  to  Steuben 
County  Route  96,  then  east  along  Route 
96  to  Steuben  County  Route  114,  then 
east  along  Route  114  to  Schuyler  County 
Route  23.  then  east  along  Route  23  to 
Schuvler  County  Route  28,  then 
southeast  along  Route  28  to  Route  409 
at  Watkins  Glen,  then  southeast  along 
Route  409  to  Route  14,  then  south  along 
Route  14  to  Route  224.  then  southeast 
along  Route  224  to  Route  34  at  Van 
Etten.  then  south  along  Route  34  to  the 
New  York-Pennsylvania  boundary. 
AP  Zone:  Remainder  of  the  State. 

North  Carolina 

Regular  Season  for  Canada  Geese: 
Statewide,  except  for  the  Northeast 
Hunt  Unit 

Northeast  Hunt  Unit — Counties  of 
Bertie  (that  portion  east  of  NC— 45.  and 
that  portion  which  is  both  west  of  U.S. 
17.  and  east  of  US-13),  Camden. 
Chowan,  Currituck,  Dare,  Hyde. 
Northhampton  (that  portion  which  is 
both  north  of  US-158  and  east  of  NC- 
35).  Pasquotank.  Perquimans,  Tyrrell, 
and  Washington 

Pennsylvania 

SIBP  Zone  Mea  from  the  New  York 
State  line  west  of  US.  Route  220  to 
intersection  of  1-180,  west  of  1-180  to 
intersection  of  SR  147,  west  of  SR  147 
to  intersection  of  US.  Route  322,  west 
of  I'  S.  Route  322  to  intersection  of  I- 
8 1 .  west  of  1-8 1  to  intersection  of  1-^3 , 
west  of  1-83  to  1-283,  west  of  1-283  to 
SR  441 .  west  of  SR  441  to  U.S.  Route  30. 
west  of  US  Route  30  to  1-83.  west  of 
1-83  to  Maryland  State  line,  except  for 
the  Pymatuning  Zone 

Pymatuntng  Zone:  Area  south  of  SR 
198  from  the  Ohio  State  line  to  the 
intersection  of  SR  18,  to  the  intersection 
of  US  Route  322/SR  18,  to  the 
intersection  of  SR  3013,  then  south  to 
the  Crawford/Mercer  County  line. 

Special  Late  Season  Area  for  Canada 
Geese  Same  as  SFBP  Zone  and  the  area 
from  New  York  State  line  east  of  U.S. 
Route  220  to  intersection  of  1-180.  east 
of  1-180  to  intersection  of  SR  147.  east 
of  SR  147  to  intersection  of  U.S.  Route 
322.  east  of  Route  322  to  intersection  of 
1-81.  north  of  1-81  to  intersection  of  I- 


80,  north  of  1-80  to  New  Jersey  State 
line. 
AP  Zone:  Remainder  of  the  State. 

Rhode  Island 

Special  Area  for  Canada  Geese:  Kent 
and  Providence  Counties  and  portions 
of  the  towns  of  Exeter  and  North 
Kingston  within  Washington  County 
(see  State  regulations  for  detailed 
descriptions). 

South  Carolina 

Canada  Goose  Area:  Statewide  except 
for  Clarendon  County  and  that  portion 
of  Lake  Marion  in  Orangeburg  County 
and  Berkeley  County. 

Vermont 

Same  zones  as  for  ducks. 

Virginia 

SJBP  Zone  and  Special  Late  Season 
Area  for  Canada  Geese:  All  areas  west 
of  1-95. 

Back  Bay  Area:  The  waters  of  Back 
Bay  and  its  tributaries  and  the  marshes 
adjacent  thereto,  and  on  the  land  and 
marshes  between  Back  Bay  and  the 
Atlantic  Ocean  from  Sandbridge  to  the 
North  Carolina  line,  and  on  and  along 
the  shore  of  North  Landing  River  and 
the  marshes  adjacent  thereto,  and  on 
and  along  the  shores  of  Binson  Inlet 
Lake  (formerly  known  as  Lake 
Tecumseh)  and  Red  Wing  Lake  and  the 
marshes  adjacent  thereto. 

AP  Zone:  Remainder  of  the  State. 

West  Virginia 

Same  zones  as  for  ducks. 
Mississippi  Flyway 
Alabama 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31,  north 
of  State  Highway  36,  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Illinois 

Same  zones  as  for  ducks,  but  in 
addition: 

North  Zone:  Northern  Illinois  Quota 
Zone:  The  Counties  of  McHenry,  Lake, 
Kane,  DuPage,  and  those  portions  of 
LaSalle  and  Will  Counties  north  of 
Interstate  Highway  80. 

Central  Zone:  Central  Illinois  Quota 
Zone:  The  Coimties  of  Grundy, 
Woodford.  Peoria,  Knox,  Fulton, 
Tazewell,  Mason.  Cass,  Morgan,  Pike, 
Calhoun,  and  Jersey,  and  those  portions 
of  LaSalle  and  Will  Counties  south  of 
Interstate  Highway  80. 
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South  Zone:  Southern  Illinois  Quota 
Zone:  Alexander,  Jackson,  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Indiana 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  Jasper,  LaGrange,  LaPorte. 
Starke,  and  Steuben  Counties,  and  that 
portion  of  the  Jasper-Pulaski  Fish  and 
Wildlife  Area  in  Pulaski  County 

Iowa 

Same  zones  as  for  ducks. 

Kentucky 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
Termessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
along  1-24  to  U.S.  Highway  641 ,  north 
along  U.S.  641  to  US.  60,  northeast 
cdong  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter:  then 
southwest  along  U.S.  60  to  the  northeast 
cit\'  limits  of  Wickliffe. 

Henderson-Union  Reporting  Area : 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Pennyroyal/Coalfield  Zone:  Butler, 
Daviess,  Ohio,  Simpson,  and  Warren 
Counties  and  all  counties  lying  west  to 
the  boundary  of  the  Western  Goose 
Zone. 

Michigan 

M\T  Zone:  The  MVP  Zone  consists  of 
an  area  north  and  west  of  the  point 
begiiuiing  at  the  southwest  comer  of 
Branch  county,  north  continuing  along 
the  western  border  of  Branch  and 
Calhoun  counties  to  the  northwest 
comer  of  Calhoun  county,  then  easterly 
to  the  southwest  comer  of  Eaton  county, 
then  northerly  to  the  southern  border  of 
Ionia  county,  then  easterly  to  the 
southwest  comer  of  Clinton  county, 
then  northerly  along  the  western  border 
of  Clinton  County  continuing  northerly 
along  the  county  border  of  Gratiot  and 
Montcalm  counties  to  the  southern 
border  of  Isabella  county,  then  easterly 


to  the  southwest  comer  of  Midland 
county,  then  northerly  along  the  west 
Midland  county  border  to  Highway  M- 
20.  then  easterly  to  U.S.  Highway  10, 
then  easterly  to  U.S.  Interstate  75/U.S 
Highway  23.  then  northerly  along  1-7.5 
U.S.  23  to  the  U.S.  23  exit  at  Standish. 
then  easterly  on  U.S.  23  to  the 
centerline  of  the  Au  Gres  River,  then 
southerly  along  the  centerline  of  the  Au 
Gres  River  to  Saginaw  Bay.  then  on  a 
line  directly  east  10  miles  into  Saginaw 
Bay,  and  from  that  point  on  a  line 
directly  northeast  to  the  Canadian 
border. 

SJBP  Zone  is  the  rest  of  the  state,  thai 
area  south  and  east  of  the  boundary 
described  above. 

Tuscola/Huron  Goose  Management 
Unit  (GMUj:  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  Cit\'  Road,  on  the  east  by  Colwood 
and  Bay  Port  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundar\\  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  Township 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 
Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
'  2  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
begirming. 

Saginaw  County  GMU:  That  portion  of 
Saginaw  County  bounded  by  Michigan 
Highway  46  on  the  north;  Michigan  52 
on  the  west:  Michigan  57  on  the  south; 
and  Michigan  13  on  the  east, 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6.  7.  8.  17.  18.  19.  20.  29.  30,  and  32 
TlON  R14W.  and  sections  1.  2.  10,  11. 
12,  13,  14,  24,  and  25,  TlON  R15W.  as 
posted. 

Special  Canada  Goose  Seasons 
Southern  Michigan  GMU;  That  portion 
of  the  State,  including  the  Great  Lxikes 
and  interconnecting  waterways  and 
excluding  the  Allegan  County  GMl 
south  of  a  line  beginning  at  the  Ontario 
border  at  the  Bluewater  Bridge  in  the 
city  of  Port  Huron  and  extending 


westerly  and  southerU  diung  Interstate 
Highway  94  to  \-b^.  westerly  along  1-69 
to  Michigan  Highway  21.  westerly  along 
Michigan  21  to  1-96.  northerly  along  1- 
96  to  1-196  we.sterh  along  1-196  to 
Lake  Michigan  Drive  (M-45)  in  Grand 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  I-ake  Michigan  shore,  then 
directh  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border 
Central  Mil  higan  GML^:  That  portion 
of  the  Lower  Peninsula  north  of  the 
-Southern  Michigan  t>Mt    but  south  of  a 
line  beginning  dt  the  Wisconsin  border 
in  Lake  Michigan  due  west  of  the  mouth 
of  Stony  Creek  in  Oceana  County:  then 
due  east  to.  and  easterly  and  southerly 
along  the  south  shore  of  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  .Scenic  Drive  to  Stony  Lake  Road. 
easterly  along  Stony  l^e  and  Garfield 
Roads  to  Michigan  Highway  20.  easterly 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  cit>'  of 
Midland  easterly  along  U.S.  10  BR  to 
U  S   10  easterK  along  U.S.  10  to 
Interstate  Highway  75/U.S.  Highway  23. 
northerly  along  i-75/U.S.  23  to  the  U.S. 
23  exit  at  Standish,  easterly  along  U.S. 
23  to  the  criiterline  of  the  Au  Gres 
River,  then  southerK  along  the 
centerline  of  the  .^u  ( >rf-'-  Ri\  -r  to 
Saginaw  Ba\,  then  on  a  iin''  iIikm  'iv  ■  •-• 
10  miles  into  Saginaw  B.i\    ,i:;.i  ir-ii. 
that  point  on  a  line  directly  nuntK-ast  to 
the  Canadian  border,  excluding  the 
Tuscold  Huron  GML'.  Saginaw  County 
GMl",  and  Muskegon  Wastewater  GMU 

Minnesota 

West  Zone  That  pnrli   n    >f  the  state 
encompassed  b\  a  lin>  tM-;,,iniiing  at  the 
junction  of  State  Tr-.iiu  ti,t:tu\.iv  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  bO  to  US,  Highway  71, 
north  along  IS   71  to  Interstate 
Highway  94  then  north  and  west  along 
1-94  to  the  North  Dakota  border. 

West  (.entml  Znnt'  Thai  .ivpa 
encompassed  b\  .i  line  bttiiiiiing  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  T  S  Highway  212  and 
extending  west  along  I 'S.  212  to  U.S. 
59  south  along  U.S.  59  to  STH  67.  west 
along  STH  67  to  US.  75.  north  along 
U.S.  75  to  County  State  Aid  Highway 
fCS.AHl  30  in  l^c  cjui  Parle  County,  west 
along  (.S.-\H  30  to  the  western  t)oundar\ 
of  the  State  north  along  the  westem 
boundar.  of  thf  State  to  a  point  due 
south  of  !h»'  ini'T^tM  ison  of  STH  7  and 
CS,\H  "  in  Big  Stone  County,  and 
continuing  due  north  to  said 
intersection,  then  north  along  CSAH  7 
lo  (^SAH  b  m  Big  Stone  County,  east 
along  CSAH  (.  to  CSAH  21  in  Big  Stone 
County,  south  alonu  ( :s.\H  21  to  CSAH 
10  in  Biw  Strmr  (  nunty.  east  along 
CSAH  10  t(.  I  .s.\H  22  in  Swift  County. 
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east  along  CSAH  22  to  CSAH  5  in  Swift 
Count>'.  south  along  CSAH  5  to  L'.S   12, 
east  along  U.S.  12  to  CSAH  17  in  Swift 
County,  south  along  CSAH  17  to  CS.\H 
9  in  Chippewa  Countv.  south  along 
CSAH  9  to  STH  40,  east  along  STH  40 
to  STH  29.  then  south  along  STH  29  to 
the  point  of  beginning. 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
uorth  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40,  north 
along  STH  40  to  STH  119,  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  and  north  along 
CSAH  38  to  U.S.  75,  north  along  US  75 
to  STH  7.  east  along  STH  7  to  CSAH  6 
in  Swift  County,  east  along  CSAH  6  to 
County  Road  65  in  Swift  County,  south 
along  County  65  to  County  34  in 
Chippewa  County,  south  along  County 
34  to  CSAH  12  in  Chippewa  County. 
east  along  CSAH  12  to  CSAH  9  in 
Chippewa  County,  south  along  CSAH  9 
to  STH  7,  southeast  along  STH  7  to 
Montevideo  and  along  the  municipal 
boundary  of  Montevideo  to  U.S.  212; 
then  west  along  U.S.  212  to  the  point  of 
beginning. 

Northwest  Zone:  That  portion  of  the 
state  encompassed  by  a  line  extending 
east  from  the  North  Dakota  border  along 
U.S.  Highway  2  to  State  Trunk  Highway 
(STH)  32,  north  along  STH  32  to  STH 
92,  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County, 
north  along  CSAH  2  to  CSAH  27  in 
Pennington  County,  north  along  CSAH 

27  to  STH  1,  east  along  STH  1  to  CSAH 

28  in  Pennington  County,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11,  west  along  STH  11  to  STH 
310,  and  north  along  STH  310  to  the 
Manitoba  border 

Special  Canada  Goose  Seasons 
Southeast  Zone:  That  part  of  the  State 
within  the  following  described 
boundaries:  beginning  at  the 
intersection  of  U.S.  Highway  52  and  the 
south  boundary  of  the  Twin  Cities 
Metro  Canada  Goose  Zone;  thence  along 
the  U.S.  Highway  52  to  State  Trunk 
Highway  (STH)  57;  thence  along  STH  57 
to  the  municipal  boundary  of  Kasson; 
thence  along  the  municipal  boundary'  of 
Kasson  County  State  Aid  Highway 
(CSAH)  13.  Dodge  County;  thence  along 
CSAH  13  to  STH  30;  thence  along  STH 
30  to  U.  S.  Highway  63;  thence  along  U 
S.  Highway  63  to  the  south  boundary'  of 


the  State:  thence  along  the  south  and 
east  boundaries  of  the  State  to  the  south 
boundary  of  the  Twin  Cities  Metro 
Canada  Goose  Zone;  thence  along  said 
boundarv  to  the  point  of  beginning. 

Missouri 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Swan  iMke  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north, 
Missouri  Highway  5  on  the  east, 
Missouri  240  and  U.S.  65  on  the  south, 
and  US  65  on  the  west. 

Middle  Zone 

Southeast  Zone:  That  portion  of  the 
State  encompassed  by  a  line  begiruiing 
at  the  intersection  of  Missouri  Highway 
(MO)  34  and  Interstate  55  and  extending 
south  along  1-55  to  US.  Highway  62, 
west  along  US  62  to  MO  53.  north 
along  MO  53  to  MO  51.  north  along  MO 
51  to  US  60,  west  along  US.  60  to  MO 
21.  north  along  MO  21  to  MO  72,  east 
along  MO  72  to  MO  34,  then  east  along 
MO  34  to  1-55 

Ohio 

Same  zones  as  for  ducks  but  in 
addition; 

North  Zone 

Lake  Fne  SJBP  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
beginning  in  Lucas  County  at  the 
Michigan  State  line  on  1-75,  and 
extending  south  along  1-75  to  1-280, 
south  along  1-280  to  1-80,  east  along  I- 
80  to  the  Pennsylvania  State  line  in 
Trumbull  county,  north  along  the 
Permsylvania  State  line  to  SR  6  in 
Ashtabula  county,  west  along  SR  6  to 
the  Lake/Cuyahoga  county  line,  north 
along  the  Lake/Cuyahoga  county  line  to 
the  shore  of  Lake  Erie. 

Tennessee 

Southwest  Zone  That  portion  of  the 
State  south  of  State  Highways  20  and 
104,  and  west  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Counties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/ BarkJey  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border 

Wisconsin 

Same  zones  as  for  ducks  but  in 
addition: 


Horicon  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  County  and  extending 
westerly  along  State  21  to  the -west 
boundary  of  Winnebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boundary  of  Green  Lake  County, 
westerly  along  the  north  boundaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33,  westerly  along  State  33  to 
Interstate  Highway  39,  southerly  along 
Interstate  Highway  39  to  Interstate 
Highway  90/94,  southerly  along  1-90/94 
to  State  60,  easterly  along  State  60  to 
State  83,  northerly  along  State  83  to 
State  175,  northerly  along  State  175  to 
State  33,  easterly  along  State  33  to  U.S. 
Highway  45,  northerly  along  U.S.  45  to 
the  east  shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21. 

Collins  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  Coimty  and  extending 
westerly  along  Hilltop  Road  to  Humpty 
Dumpty  Road,  southerly  along  Hvunpty 
Dumpty  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  JJ. 
southeasterly  along  County  JJ  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Burlington  Northern 
&  Santa  Fe  Railway  and  the  Illinois 
border  in  Grant  County  and  extending 
northerly  along  the  Burlington  Northern 
&  Santa  Fe  Railway  to  the  city  limit  of 
Prescott  in  Pierce  County,  then  west 
along  the  Prescott  city  limit  to  the 
Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  begiiming  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  Coimty  Highway  A, 
east  along  County  A  to  U.S.  Highway  12. 
southeast  along  U.S.  12  to  State 
Highway  50.  west  along  State  50  to  State 
120.  then  south  along  120  to  the  Illinois 
border. 
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Brown  County  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Fox  River  with  Green 
Bay  in  Brown  County  and  extending 
southerly  along  the  Fox  River  to  State 
Highway  29,  northwesterly  along  State 
29  to  the  Brown  County  line,  south, 
east,  and  north  along  the  Brown  County 
line  to  Green  Bay.  due  west  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Channel  to  the  Fox 
River. 

Central  Fly-H-ay 

Colorado  (Central  Flyway  Portion) 

iVort/iprn  Front  Range  Area:  All  lands 
in  Adams.  Boulder.  Clear  Creek.  Denver. 
Gilpin.  Jefferson.  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  I-7t):  west  on 
1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
lackson-Larimer  County  Line  to  the 
Wyoming  border 

South  Park/San  Lum  Valley  Area 
Alamosa.  Chaffee.  Conejos.  Costilla, 
Custer.  Fremont,  Lake.  Park.  Teller,  and 
Rio  Grande  Counties  and  those  portions 
of  Hinsdale,  Mineral,  and  Saguache 
Counties  east  of  the  Continental  Divide. 

i\'orth  Park  Area:  Jackson  County. 

Arkansas  Valley  Area:  Baca.  Bent. 
Crowley.  Kiowa,  Otero,  and  Prowers 
Counties. 

Pueblo  County  Area:  Pueblo  County. 

Remainder:  Remainder  of  the  Central 
FK^way  portion  of  Colorado. 

Eastern  Colorado  Late  Light  Goose 
Area:  that  portion  of  the  State  east  of 
Interstate  Highway  25. 

Nebraska 

Dark  Geese 

North  Unit:  Keya  Palia  Countv  east  of 
U.S.  183  and  all  of  Boyd  Countv, 
including  the  boundary-  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portictfi  of  Cedar  County  west  of 
U.S.  81.  Where  the  Niobrara  river  forms 
the  boundar\\  both  banks  will  be  in  the 
north  Unit. 

Platte  River  Unit:  That  area  south  and 
west  of  U.S.  281  at  the  Kansas/Nebraska 
border,  north  to  Giltner  Road  (near 
Doniphan),  east  to  NE  14.  north  to  NE 
91.  west  to  U.S.  183,  south  to  NT  92. 
west  to  NE  61,  north  to  U.S.  2,  west  to 
the  intersection  of  Garden,  Grant,  and 
Sheridan  counties,  then  west  along  the 
northern  border  of  Garden,  Morrill,  and 
Scotts  Bluff  counties  to  the  Wyoming 
border. 

Northcentral  Unit:  That  area  north  of 
the  Platte  River  Unit  and  west  of  U.S. 
183. 

East  Unit:  The  remainder  of  Nebraska. 


Light  Geese 

Rainwater  Basin  Light  Goose  Area 
I  West):  The  area  bounded  by  the 
junction  of  US  283  and  US   30  at 
Lexington,  east  fjn  US  30  to  U  S  281 
south  on  U.S.  281  to  NE  4.  west  on  NF. 
4  to  U.S,  34.  continue  west  on  \    S   34 
to  U.S.  283.  then  north  cm  US  283  to 
the  beginning. 

Rainwater  Ba-iin  Light  C^oDSf  Arra 
lEastl:  The  area  bounded  bv  the  June  tion 
of  U.S.  281  and  L'S  30  at  (;rand  island 
north  and  east  on  US   30  to  NE  92.  east 
on  NE  92  to  NE  15.  south  on  NT  15  to 
NE  4.  west  on  NE  4  to  U  S   281,  rmrlh 
on  L'  S  281  to  the  beginning 

Remainder  of  State  The  nTTidUKiir 
portion  of  Nebraska. 

New  Mexico  (Central  Fl\w,n  Purtion) 

Dark  Crcese 

Middle  Rio  Gniudt^  \'(iilt^\  I  'nit: 
Sierra.  Socorro,  and  \'alencia  counties. 

Remainder:  The  remainder  of  the 
Central  Flywa\  portion  of  New  Mexico. 

South  Dakota 

Canada  Geese 

I  'nit  }   Statewide  except  for  Units  2. 
3  and  4. 

Big  Stone  Power  Plant  Area  Th.it 
portion  of  Grant  and  Roberts  Count  ic^ 
east  of  SD  15  and  north  of  SO  20. 

Unit  2:  Brule.  Buffalo.  Charles  Mix. 
Gregor\'.  Hughes.  Hvde,  Lvman.  Potti-r 
Stanley,  and  Sully  Counties  and  that 
portion  of  Dewev  Countv  south  of  U.S. 
212. 

Unit  3  Clark.  Codington  Dav,  Deuel, 
Grant.  Hamlin.  Marshall,  and  Koht-rts 
Counties. 

Unit  4:  Bennett  County. 

Texas 

West  Unit:  That  portion  of  the  s\a\<' 
laying  west  of  a  line  from  the 
international  toll  bridge  at  l^rt'iin   rmrth 
along  1-35  and  1-35W  to  Fort  Worth. 
northwest  aionp  LIS  81  and  US.  287  tn 
Bowie;  and  north  along  US  81  to  the 
Oklahoma  border 

East  Unit  Remainder  of  St.ile 

Wyoming  (Central  Flyway  Portion) 
Dark  Geese 

Area  1:  Hot  Springs.  Natrona,  nnd 
Washakie  Counties,  and  the  portion  of 
Park  County  east  of  the  Shoshone 
National  Forest  boundary  and  south  (if 
a  line  beginning  where  the  Shoshone 
National  Forest  boundarv  crosses  Park 
County  Road  8\'C.  easterly  alon^  saui 
road  to  Park  Countv  Road  l.-\R,  easterh 
along  said  road  to  Wyoming  Highwri\ 
120,  northerly  along  said  highwav  t(- 
Wyoming  Highway  294.  southeasterly 
along  said  highway  to  Lane  9.  easterh 


along  sdiii  lane  tn  the  1()V^  n  (if  1'mv\  ci  and 
Wsoming  HiiihwH\  14A   easter!^  ni..ng 
said  higtuN  .n  t(  i  the  I'.jrk  County  and 
Big  Horn  t,ount\  Line. 

Area  2:  Converse  Countv. 

Area  <   .'\lh,in\    Hii;H(irt-   (  .inij-'x'll, 
Crook,  Preiniini ,  !'/Jui'-(i!i    1  ..u.t,ihii_:. 
Niobrara,  Shell iiriii  ,i!i.)  \\>-<-\\ 
Counties,  anii  ttut  p   rii   :      f  Carbon 
County  east    f  tti>  (     ii'ii'iital  Divide; 
that  portion  of  V,\\V  ( ,oii!it\  west  of  the 
Shrishoni   N.itii'nrtI  Forest  boundarw 
.ind  that  I'   rti   n   if  Park  Countv  north  of 
a  line  t-ieciiii'iiiit;  '.\  fiiT'  tho  siii  .shone 


Natl  on. li 


-t  t).jaiular\  i.russes  Park 


Count\  Hi  .!(!  hVC.  easterly  along  said 
riMiit.   (-.irK  (  oii;i'\  R'lad  lAB.  easterly 
.iicnj,  vdiii  ro.i'.t  t(   \\  \  uming  Highway 
120.  northerly  along  said  highway  to 
Wyoming  Highway  294.  southeasterly 
along  said  highway  to  Lane  9.  easterly 
along  said  lane  to  the  town  of  Powel  and 
Wyoming  Highway  14A,  easterly  along 
said  highway  to  the  Park  County  and 
Big  Horn  County  Line. 
Area  4:  Goshen  and  Platte  Counties. 

Pacific  Flyway 

.Arizona 

( >\U    1  and  27:  Game  Management 
'  nit-  1  and  27. 

i.Sil '  22  and  23:  Game  Management 
\  nits  22  and  23. 

Remainder  of  State:  The  remainder  of 
.^n7(lna 

(.allium  1.1 

\:>r!h'-ii-<tem  Zone:  In  that  portion  of 
Califcrni.!  lying  east  and  north  of  a  line 
beginning  at  thf  intersection  of  the 
Klamath  Ki\tr  \Mtfi  the  California- 
Oregon  line,  soutii  ind  west  along  the 
Klamath  River  t(  ttn  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersertion  with  Forest  Service  Road 
4(i\0'i  Ht  Burnt  Camp;  west  to  its 
iun(  ti(in  with  Forest  Service  Road 
4t)N  in  M  nth  and  east  to  its  junction 
uitti  (  o;int\  Road  7K007:  south  and 
west  III  its  junction  with  Forest  Service 
Ruad  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  smth  along  Highway  89  to 
;n.iin  Mr'  (  ;  ( .reenville;  north  and  east  to 
its  luni  t.t  11  \s  ith  North  Valley  Road; 
M  uth  t(   it-  lunction  of  Diamond 
MounLiin  Road:  north  and  east  to  its 
iun(  turn  with  North  Arm  Road;  south 
and  west  t'j  the  junction  of  North  Valley 
Road;  south  to  the  junction  with 
Xrlington  Road  (A22);  west  to  the 
lunction  of  Highwav  89;  south  and  west 
fii  the  iiHH  tidu  I  'f  Highway  70;  east  on 
Highway  7U  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
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intersection  with  the  California-Nevada 
state  line:  north  along  the  California- 
Nevada  state  line  to  the  junction  of  the 
California-Nevada-Oregon  state  lines 
west  along  the  California-Oregon  line 
state  to  the  point  of  origin 

Colorado  River  Zone  Those  portnuis 
of  San  Bernardino.  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U  S.  95  to  Vidal  [unction,  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Berndrdino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  3  1  miles  on 
I-IO  to  the  Wilev  Well  Road;  south  on 
this  road  to  Wiley  Well,  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley.  Davis  Lake  intersections,  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  US  80;  east  seven  miles  on 
L"  S,  80  to  the  .-\ndrade-Algodones  Road, 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones.  Mexico. 

Southern  Zone  That  portion  of 
southern  California  (but  excluding  ^h^^ 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  nn  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass,  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  C..\ 
178  at  Walker  Pass:  east  on  CA  178  to 
US.  395  at  the  town  of  Inyokem;  south 
on  US   395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127,  north  on 
CA  127  to  the  Nevada  border 

Balance-of-the-State  Zone  The 
remainder  of  California  not  included  in 
the  Northeastern.  Southern,  and  the 
Colorado  River  Zones 

Del  Sorts  and  Humboldt  Area  The 
Counties  of  Del  .Norte  and  Humboldt. 

Sacramento  Valley  Special 
Management  Area  lEast:  That  ar'M 
bounded  by  a  line  beginning  at  the 
lunction  of  the  Gridlev-Colusa  Highway 
and  the  Cherokee  Canal;  west  on  the 
Gridley-Colusa  Highway  to  Gould  Road; 
west  on  Gould  Road  and  due  west  0.75 
miles  directly  to  Highway  45;  south  on 
Highwav  45  to  Highway  20;  east  on 
Highway  20  to  West  Butte  Road:  north 
on  West  Butte  Road  to  Pass  Road,  west 
on  Pass  Road  to  West  Butte  Road,  north 
on  West  Butte  Road  to  North  Butte 
Road,  west  on  .North  Butte  Road  and 
due  west  0.5  miles  directly  to  the 
Cherokee  Canal,  north  on  the  Cherokee 
Canal  to  the  point  of  beginning 

Sacrumento  Valley  Spe<  lai 
Management  Area  iW'esti   That  area 
bounded  by  a  line  beginning  at  Willows 


south  on  1-5  to  Hahn  Road:  easterly  on 
Hahn  Road  and  the  Grimes-Arbuckle 
Road  to  Grimes;  northerly  on  CA  45  to 
the  junction  with  CA  162;  northerly  on 
CA  45/162  to  Glenn;  and  westerly  on 
t'A  162  to  the  point  of  beginning  in 
Willows. 

San  Joaquin  Valley  Special 
Management  Area.  That  area  bounded 
by  a  line  beginning  at  the  intersection  of 
Highway  5  and  Highway  120;  south  on 
Highway  5  to  Highway  33;  southeast  on 
Highway  33  to  Crows  Landing  Road; 
north  on  Crows  Landuig  Road  to 
Highway  99;  north  on  Highway  99  to 
Highway  120;  west  on  Highway  120  to 
the  point  of  beginning. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridlev-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
W'fst  Butte  Road,  southerlv  on  West 
Butte  Road  to  Pass  Road,  easterly  on 
Pass  Road  to  West  Butte  Road;  southerly 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River 

Colorado  (Pacific  Flyway  Portion) 

West  Central  Area  Archuleta.  Delta. 
Dolores.  Gunnison.  LaPlata, 
Montezuma,  Montrose.  Ouray.  San  [uan. 
and  San  Miguel  Counties  and  those 
portions  of  Hinsdale.  Mineral,  and 
Saguache  Counties  west  of  the 
Continental  Divide. 

State  Area:  The  remainder  of  the 
Pacific-Flyway  Portion  of  Colorado 

Idaho 

Zone  1:  Benewah.  Bormer.  Boundary. 
Clearwater,  Idaho,  Kootenai,  Latah. 
Lewis.  Nez  Perce,  and  Shoshone 
Counties. 

Zone  2:  The  Counties  of  Ada;  Adams; 
Boise;  Canyon;  those  portions  of  Elmore 
north  and  east  of  1-84,  and  south  and 
west  of  1-84 ,  west  of  ID  5 1 .  except  the 
Camas  Creek  drainage;  Gem;  Owyhee 
west  of  ID  51;  Payette;  Valley;  and 
Washington. 

Zone  3:  The  Counties  of  Blaine: 
Camas;  Cassia;  those  portions  (}f  Elmore 
south  of  1-84  east  of  ID  51.  and  within 
the  Camas  Creek  drainage;  Gooding; 
[erome:  Lincoln,  Minidoka;  Owyhee  east 
of  ID  51:  Power  within  the  .Minidoka 
National  Wildlife  Refuge;  and  Twin 
Falls 

Zone  4:  The  Counties  of  Bear  Lake; 
Bingham  within  the  Blat  kfoot  Reservoir 
drainage.  Bonneville.  Butte:  (>aribou 
except  the  Fort  Hall  Indian  Reservation: 
Clark;  Custer:  Franklin.  Fremont: 
Jefferson:  Lemhi;  Madison;  Oneida; 
Power  west  of  ID  37  and  ID  39  except 


the  Minidoka  National  Wildlife  Refuge; 
and  Teton. 

Zone  5:  All  lands  and  waters  within 
the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

Northern  Unit:  Benewah.  Bonner. 
Boundary.  Clearwater.  Idaho.  Kootenai, 
Latah,  Lewis.  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  US.  93)  to 
Challis,  northerfy  on  U.S  93  to  the 
Montana  border  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  US.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Counties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone  The 
remainder  of  the  Pacific  Flyway  portion 
of  Montana. 

Nevada 

Lincoln  Clark  Countv  Zone:  All  of 
Lincoln  and  Clark  Counties 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion] 

North  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  north  of 
1-40. 

South  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  locateAsouth  of 
1-40. 

Oregon 

Southwest  Zone:  Douglas.  Coos, 
Curry.  Josephine,  and  Jackson  Counties. 

Northwest  Special  Permit  Zone:  That 
portion  of  western  Oregon  west  and 
north  of  a  line  running  south  from  the 
Columbia  River  in  Portland  along  1-5  to 
OR  22  at  Salem;  then  east  on  OR  22  to 
the  Sta>'ton  Cutoff;  then  south  on  the 
Stavton  Cutoff  to  Stayion  and  due  south 
to  the  Santiam  River;  then  west  along 
the  north  shore  of  the  Santiam  River  to 
1-5;  then  south  on  1-5  to  OR  126  at 
Eugene;  then  west  on  OR  126  to 
Greenhill  Road;  then  south  on  Greenhill 
Road  to  Crow  Road;  then  west  on  Crow 
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Road  to  Territorial  Hwy;  then  west  on 
Territorial  Hwv  to  OR  126:  then  west  on 
OR  126  to  OR  36;  then  north  on  OR  36 
to  Forest  Road  5070  at  Bricken.ille;  then 
west  and  south  on  Forest  Road  5070  to 
OR  126;  then  west  on  OR  126  to  the 
Pacific  Coast, 

Northwest  Zone:  Those  portions  of 
Clackamas.  Lane,  Linn,  Marion, 
Multnomah,  and  Washington  Counties 
outside  of  the  Northwest  Special  Permit 
Zone 

Closed  Zone:  Those  portions  of  Coos 
and  Currv'  Counties  west  of  US  101  and 
all  of  Tilamook  and  Lincoln  Counties 

Eastern  Zone:  Hood  River,  Wasco, 
Sherman,  Gilliam,  Morrow,  Umatilla, 
Deschutes.  Jefferson,  Crook,  Wheeler. 
Grant,  Baker,  Union,  and  Wallowa 
Counties. 

Lake  County  Zone  All  of  Lake 
County, 

Utah 

Washington  County  Zone:  All  of 
Washington  County 

Remainder-of-the-State  Zone  The 
remainder  of  Utah. 

Washington 

Area  1:  Skagit,  Island,  and  Snohomish 
Counties. 

Area  2A  (SW  Quota  Zone):  Clark 
County,  except  portions  south  of  the 
Washougal  River:  Cowlitz,  and 
Wahkiakum  counties 


Area  2B  (SW  Quota  Zont-:  Fac  ifi(  ,iiul      M(  !'h.'r 
Grays  Harbor  counties  !':>!!. t   Riili- 

Area  3:  All  areas  west  of  ihe  l',«  ifn  ,,;ni  W.^iw.  \- 

Crest  Trail  and  west  of  thi>  Hie  \\  .hiSi 
Salmon  River  whit  h  .ire  nnt  iru  iudeu  m 
Areas  1.  2 A  and  2B 

Area  4  Adams,  Benton   (  helan. 
Douglas.  Franklin,  (»rdiil,  Kittitas. 
Lincoln,  Okanogan   .Spokane  and  W.-.l!,! 
Walla  Counties 


Mhi't   M,:i:ii  .'laha.  Moody. 
.SdiiLioui,  -Spink,  Sully, 
Counties. 


Area  5;  All  area.s  east  of  tiie  Pacific 
Crest  Trail  and  east  of  the  Big  W  hite 
Salmon  River  which  are  not  included  in 
Area  4 

Wyoming  (Pacific  FIvwa\  Portion) 

See  State  Regulations 

Bear  River  Area  That  portion  of 
Lincoln  County  described  in  .State 
regulations 

Salt  River  Area  That  portion  of 
Lincoln  County  described  in  Slate 
regulations 

Eden-Farson  Area:  Those  portum'-  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations 

Swans 

Central  Flyv^-ay 
South  Dakota 

Aurora.  Beadle.  Brookings  Brown 
Brule,  Buffalo,  Campbeil.  Clark. 
Codington.  Davison.  Deuel   Dav 
Edmunds.  Faulk.  Grant,  Hamlin  Hand 
Hanson,  Hughes.  Hyde.  lerauld, 
Kingsbury,  Lake,  Marshall,  McCook 


!':irific  Flyway 

M   :i!.ina  (Pacific  Flyway  Portion) 

Open  Area:  Cascade.  Chouteau,  Hill, 
I.ihertv  and  Toole  Counties  and  those 
i  orti  ,ns  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89 


;  r    Area:  Churchill,  Lyon,  and 

i'er'-h.Mk:  i  ounties. 


Utah 

(  >i)t- 


\r>-a    Ihos^•  [.ortions  of  Box 
F!der    V\eher    1  id\ os    S-ii!  '.„iKi    and 
T''oie  (.(funtif^s  ;\iii>;  wev'  ■  I  i    ', '    north 
of  1-80  and  south  ;  f  a  ..;;e  tte^.r;:ong 
from  the  For<-''-t  S!ri»ei  ex;'  o-  '.';i   iicii' 
River  National  VVioiiife  KefuK:'' 
b(Hiiidar>    tnen  north  anc.  v.e^t  ,::■■  o,,  *'  ■ 
Bear  River  Natio'i'ia,  W.irlofr'  Ho:,.^t 
r)oundar\  to  the  fa.ihes'  ues'  t-.o,.:.adr> 
of  the  Refuge-,  then  wes'  ai-ont  a  1   :,e  tO 
Proimontorv'  Road    then  no^rih  ■.••] 
Prnmontorv  Road  to.  the  nitersedion  of 
SR  8:-f   then  north  o.n  SH  h,>  ti    i   M4   then 
north  and  west  on  1-84  t(   State  fiwv  30. 
then  west  on  Slate  Hw\   ■^(■  'o  'hi 
Nevada-l'tah  "-tate  ]i:u-   tlien  '-.■ott,  on 
the  Nevada  1  "taf,  state  iine  ti;  ,—HL 

t  K  Ljo.      j    .•;'»■'  olc  tH26-01.  8:45  am) 
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The  President 


Presidential  Documents 


Proclamation  7470  of  September  24,  2001 
Family  Day,  2001 


By  the  President  of  the  I'nited  States  of  Amenta 


A  Proclamation 

Strong  families  make  a  .strung  Amenc  .i  Re^p 
parenting  dramatically  affects  the  direrticir,  oi  ,i 
influences  the  well-being  of  soi  iet\  ds  d  wt; 
future  for  our  children  and  for  our  Nntion 
to  strengthen  and  empower  families  m  !tieir 
preparing  children  for  the  challenges  of  toinorrow 

To   help   families,   we   must   fight 


: -ible,  caring,  and  involved 
I  };.id's  life  and  fundamentally 

it  To  help  ensure  a  bright 
we  must  expand  our  efforts 
important  task  of  effectively 


1   violence  in  our  schools  and 

iu;  -t:  ).'    i\  .liable  to  all  young 

•Jsv    u,,ik  lo  ensure  that  adults 

prt  \:.if    for  the  health,  safety, 


crimp   aiu 
communities,  and  we  must  make  a  {ju,il]t\  f 
people,  regardless  of  background    We  must 
have  the  skills  and  resources  the\    need   to 
and  well-being  of  their  children 

Our  Nation  should  send  a  consistent  message  th.-.t  h,ols  the  vital  importance 

of  families.  We  live  in  an  era  of  busy  schedules  ,iioi  siunifirant  ronimitni--;  *- 
to  work,  school,  and  community  However.  o'Ufi'iitv  tirne  -in;or;t:  *,i;ii.:\  •i;f,'; 
bers  remains  as  vital  as  ever  to  maintaming  strong  aro!  -ii'ui.v;  t'ni.is  tu'»\seen 
parents  and  children  and  to  protecting  voung  peofu*'  tv .m  harm.  In  its 
most  recent  survey,  the  National  (Center  on  .Addiction  .ino  .Substance  Abuse 
at  Columbia  University  (CASA)  found  that  a  leenniior  vst.n  sits  down  to 
dinner  with  his  or  her  family  seven  nights  a  week  is  'J.U  p^r. fn'  less  likely 
to  smoke,  drink,  or  use  illegal  drugs  than  tho.se  tfi.ii  om  :,,,'  By  contrast, 
teenagers  who  never  eat  dinner  with  then  tamilie.s  ,i:t  oi  percent  more 
likely  to  engage  in  these  activities. 

According  to  CASA's  research,  other  faniilv  htiniiine  .n  i;\ities  can  similarly 
promote  the  avoidance  of  drug,  alcohol,  or  :  igcirpttt-  ..-p  by  teer>  Tliese 
include  helping  teenagers  with  homework    altemnng  rengious  ser\  ill's  with 


lives,  and  praising  and 
that  parents  should 
>-    and  Internet  use, 
1'    tfter  school 
i   -end  a  clear 
-,i<  ite,  alcohol. 


lo'n 


them,  making  religion  an   important   part   of   tiieir 
disciplining  teens  as  appropriate    (\AS.'\   nlso  .uivises 
monitor  their  teen's  television  viewing,  nuisic    f)ur(  hi.ist 
and  should  establish  curfews  and  knov%  uhere  their  (  h.i 
and  on  weekends.  Perhaps  most  important]\     j),ir('nts 
message,  by  example  and  word,  of  their  dear  (iis.ipptrdv ,-.: 
and  drug  use. 

CASA's  findings  demonstrate  how  pi<ireni<il  influence  remains  the  single 
most  important  weapon  in  the  uar  on  drugs  XiutTicans  must  continue 
to   recognize   the   importance   of   strone    fainiht's    iii.;    involved    parents    in 

iKiety.  The  health,  safety. 

less. 


setting  our  Nation   on   the  road   to   a   drug  tree 
and  well-being  of  our  voung  people  rnent  nothu', 


NOW,  THEREFORE.  1,  c;EOR(;E  W  HISH  }'r. 
of  America,  by  virtue  of  the  authont\  vest^ii 
and  laws  of  the  I'nited  States,  do  herebv  prs 
as  Family  Day.  I  call  upon  the  people  of  thf  i 
this  day  by  spending  qualit\  time  with  taniiix  n 
other  wholesome  activities  that  helpi  unite  .md  --iifi 
parents  and  children. 


1  it>n;  of  the  United  States 
r.  me  by  the  Constitution 
i-.m;    .Sf'prember  24,   2001. 


rutt  J  St, lies  to  observe 
entuis  and  engaging  in 
i:tl;f  n  the  bonds  between 


66.  No    18K   Thursdav,  September  27,  2001 /Presidential  Documents 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  ot  September  in  th«'  vear  of  our  Lord  two  thousand  one.  and  of  the 
Independence  ut  the  Inited  States  of  America  the  two  hundred  and  twenty- 
sixth. 


(^ 


IFR  Doc    01-J4453 
Filed  9-2fr-01:  10:17  ami 
Billing  code  3195-01-P 


Presidential  Documents 


Memorandum  of  September  25.  2001 

Delegation  of  Authority  To  Compensate  Air  (Carriers  for 
Losses  Resulting  From  the  Terrorist  Attacks  of  September  1 1 , 
2001 


Memorandum  for  the  Secretary  of  Transportation 

By  the  authority  vested  in  me  as  President  bv  the  (]ons\itiA:i:i\  .nni  !,-/v\v 
of  the  United  States  of  America,  including  section  101  ..f  the  Air  Iraii'-pur- 
tation  Safety  and  System  Stabilization  Act  (Public  Law  1()--42.  ilhe  Act"), 
and  section  301  of  title  3,  United  States  Code,  1  herebv  delegrtte  to  •[,.- 
Secretary  of  Transportation  the  authority  vested  in  the  President  under  sei 
tion  lot  (a)  (2)  of  the  Act  to  compensate  air  carriers  for  the  direct  ,-.-  i- 
incremental  losses  they  incurred  from  the  terrorist  attacks  of  .Septen.t)e: 
11,  2001,  and  any  resulting  ground  stop  order 

You  are  authorized  and  directed  to  publish  this  memoranduni  in  the  Federal 
Register. 


(^ 


THE  WHTTE  HOUSE, 
Washington,  September  25.  2001 
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Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  39 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series  Airplanes; 
Final  Rule 


49510       Federal  Register/ Vol.  66.  No.   188  '  Thursday.  September  27.  2001 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  ' 

[Docket  No.  2001-NM-299-AD;  Amendment 
39-1 2451 :  AD  2001 -1 7-09  R1  ] 

RIN2120-AA64  , 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  .\\  idtinn         | 
Administration.  D(3T 
ACTION:  Final  rule;  rescission. 


SUMMARY:  This  amendnient  rescinds 
Airworthiness  Directive  (AD)  2000-17- 
09.  which  IS  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1 
series  airplanes.  That  .AD  requires  an 
inspection  of  the  upper  avionics  circuit 
breaker  panel  at  the  main  observer's 
station  to  detect  damage  of  the  wires 
and  to  verif\-  the  correct  routing  of  the 
wire  bundles,  corrective  actions,  if 
necessar\-;  and  installation  of  a  new 
clamp,  spacer,  and  sta-straps  The 
requirements  of  that  AD  were  intended 
to  prevent  chafing  in  the  upper  avuinics 
circuit  breaker  panel  of  the  mam 
observers  station,  which  could  result  in 
arcing  and  consequent  smoke  and/ or 
fire  in  the  cockpit  Since  the  issuance  of 
that  AD.  the  F.AA  has  determined  that 
the  improper  procedures  specified  by 
the  service  bulletin  referenced  in  that 
AD  could  lead  to  wiring  pre-load 
conditions  and  consequent  wire 
damage,  and  arcing  in  the  upper 
avionics  circuit  breaker  panel.  .Such 
conditions  could  result  in  arcing  and 
consequent  smoke  and- or  fire  m  the 
cockpit 

EFFECTIVE  DATE:  September  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood.  .Aerospace  Engineer. 
Systems  and  Equipment  Branch.  .ANM- 
130L.  F.\.A.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boule\ard.  Lakewood.  Califfirnia 
90712-4137;  telephone  (562)  627-i350. 
fax  (562) 627-5210 

SUPPLEMENTARY  INFORMATION:  On  August 
14.  2001.  the  Federal  .Aviation 
Administration  [V.\A]  issued  AD  2001- 
17-09,  amendment  39-12400  (66  FR 
44041.  August  22.  2001),  applicable  to 
certam  McDonnell  Douglas  .Model  MD- 


1 1  series  airplanes.  That  .AD  requires  an 
inspection  uf  the  upper  avionics  circuit 
breaker  panel  at  the  main  obser\'er's 
station  to  detect  damage  of  the  wires 
and  to  verify-  the  correct  routing  of  the 
wire  bundles:  corrective  actions,  if 
necessary;  and  installation  of  a  new- 
clamp,  spacer,  and  sta-straps.  Chafing  in 
the  upper  avionics  circuit  breaker  panel 
of  the  main  observer's  station,  could 
result  in  arcing  and  consequent  smoke 
and/or  fire  in  the  cockpit 

Background 

During  the  comment  period  preceding 
the  issuance  of  AD  2001-17-09.  an 
operator  submitted  a  letter  stating  its 
concern  about  the  validity  of  the  wiring 
procedures  specified  by  Boeing  Alert 
.Service  Bulletin  MDn-24Al79. 
Revision  01.  dated  October  31.  2000. 
which  was  cited  in  that  .AD.  In  response 
to  that  concern,  the  F.\A  consulted  with 
the  airplane  manufacturer  and  was 
informed  that  the  wiring  procedures  in 
the  service  bulletin  were  workable,  and 
that  the  specified  wire  lengths  were 
adequate.  In  litjht  of  this  information. 
we  determined  that  no  (.hange  to  the 
wire  routing  requirements  of  paragraph 
(a)(l)(ii)  in  the  final  rule  was  necessary-. 

.\ctions  Since  Issuance  of  Previous  AD 

Following  the  issuance  of  AD  2001- 
17-09,  the  same  operator  contacted  the 
FAA.  informing  us  that  the  wiring 
proc;edures  required  hv  the  .^D  per  the 
Boeing  service  bulletin  could  cause 
w-iring  pre-load  conditions  In  response, 
we  again  consulted  with  Boeing  to  re- 
confirm their  pre\  inus  assessment. 
Boeing  informed  us  that  it  had  re- 
evaluated the  procedures  specified  in 
the  sen-ice  bulletin  and  determined 
that,  contrary  to  its  (jriginal  assessment. 
those  procedures  could  actually  cause 
w  iring  pre-load  conditions  and  chafing. 

In  lignt  of  this  information,  the  FAA 
has  determined  that  the  procedures  in 
the  pn-viouslv  referenced  Boeing  serv-ice 
bulletin  could  lead  to  wiring  prtvload 
conditions  and  c;onsequent  wire 
damage,  and  arcing  in  the  upper 
avionics  circuit  breaker  panel.  Such 
conditions  could  result  in  arcing  and 
consequent  smoke  and/ or  fire  in  the 
cockpit. 

FAA's  Determination 

Since  accomplishment  of  the 
requirements  of  AD  2001-17-09  could 


cau.se  conditions  that  may  contribute  to 
the  identified  unsafe  condition,  the  FAA 
has  determined  that  it  is  necessary  to 
rescind  that  AD  to  prevent  operators 
from  performing  the  procedures 
included  in  the  previously  referenced 
Boeing  service  bulletin,  which  w-as  cited 
in  that  AD.  The  FAA  may  consider 
further  rulemaking  to  correct  the 
original  unsafe  condition  that  prompted 
AD  2001-17-09. 

Since  this  action  rescinds  a 
requirement  to  perform  improper 
procedures,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  rescission  may  be 
made  effective  upon  publication  in  the 
Federal  Register 

The  Rescission 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  I '.S.C.  106(g),  40113.44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  an  AD  which  removes 
amendment  39-12400.  to  read  as 
follows; 

2001-17-09    Rl  McDonnell  Douglas: 

Amendment  .39-124.51    Dof  ket  No. 
2001-NM-299-.\D.  RfS(  mds  AD  2001- 
17-09.  .Amendment  39-12400 
Applicability:  Model  MD-l  1  series 
airplanes,  as  listed  in  Boeing  .Mert  Service 
Bulletin  .MDl  1-24A179,  Revision  01.  dated 
October  31.  2000:  certificated  in  any 
category. 

This  rescission  is  effective  September  27, 
2001 

Issued  in  Rentnn.  Washington,  on 
September  25.  2001. 
Vi  L.  Lipski. 

Monagcr.  Transport  Airplant-  Dircrtorate, 
Aircraft  Certification  Service. 
IFR  Doc  01-244.56  Filed  9-26-01;  1110  dm| 
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2001   49075 


4  9084 


I'^OM 


490&4 

48202 

4907Q 


4  9'J84 


49507 


5  CFR 

550 

890 

Proposed  Rutes: 

213        

2608     


49^38^ 
49.r>86 

46968 
.48824 


7  CFR 

51 48785 

245 48323 

301 46365.  46509  46692 

354 46211 

400 47949 

770 47877 

905 49088 

928 48527 

948 48951 

966 48529 

Proposed  Ri,j>e« 

J  46310 

736 46310 

737 46310 

738 46310 

739 46310 

740 46310 

741 46310 

742 46310 

927 48623 

929 48626 

931 48628 

'2S0       48764 


8  CFR 


214 

245. 

248. 

2"'43 


Proposed  Rules 
214 


47379 
46697 
.46697 
.46697 
46697 
48334 
.46697 

48223 


9  CFR 

&4 46686 

77 49271 

-Q  46686 

Proposed  Rules. 

51 47593 

■^4     46228 

10  CFR 

^2     47380 

47061 
Proposed  R^ies 
2  46230  48828 

20 46230 

50 46230.  48828 

51  48828 

52  48828,48832,49324 

72 47059 

430 49325 

852 46742.  48630 

11  CFR 

Proposes)  Pules 

100  47120 

104 47120 

113 47120 


u 
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12CFR 

5   49093 

28   49093 

201  49098 

225  48532 

701  48205 

707  , 48206 

749  46307 

1510 47070 

1750  47730 

1770        47550 

Proposed  Ru4e«: 

8  48983 

614  .-. 48098 

703  48742 

704 48742 

1710 47557 

1773 47563 

13CFR 

120  47072.  47877 

134 47072 

UCFR 

25  46937.  49271 

39 46214.  46509.  46510. 

46512.  46515,  46517.  46939, 
47380.  47571,  47573.  47575. 
47878,  47881  47883.  48535, 
48538.  48789,  48791  49099 
49510 

71  46216,  46366,  47577 

4854a  48792,  48793,  48794, 
48953 

91  47372,  48942 

95 49101 

97 46940.  47074,  48541 

48543.  48545 

103  47372 

Propo— d  Rul««: 

25  48836 

39  46239,  46241  46243 
46246,  46247  46562  46968 
47600.  47899  47901  48102 
48381  48384  48388  48631 
48985.  48987,  48989  48991 
48993  49148,  49326 

71 46366  47120 

121 46308 

139 46308 

161 47601 

15CFR 

922 46942 

>*ropo»*d  Rui««: 

50 48013 

80  48013 

801     46407 

17CFR 

3 47059 

170 47059 

211 48335  49273 

231 49273 

241 49273 

19CfR 

122 49274 

148 46217 

159 .* 48546 

178 48546 

20CFR 

1   ., 47382 

30 47382 


655         49275 

Proposed  Rules: 

200   46408 

655      49328,  4S329 

21  CFR 

173  48208 

341 49276 

510 4636^  46368  465i8 

47959 
520  46369  47959  47962 
522  46705  47959 

524     46368.  46369  46705 
556  46370 

558     46371  46518  46705 
47076,  47959,  47962 

872  46951 

878  46951 

880  46951 

882  46951 

884  46951 

892  46951 

1313  46519 

Propoeed  Rules; 

888   46563 

1300 46567 

1301  46567 

1304 46567 

1305 46567 

1306  46567 

22  CFR 

Proposed  Rules: 

41       48224 

23  CFR 

Proposed  Ru4es: 

625     48103 

650    49152,  49154 

24  CFR 

Proposed  Rules: 

200  48080 

203    46502 

25  CFR 

11        48085 

103    46307 

26  CFR 

1 49278 

27  CFR 

4  49279 

28  CFR 

0  47379,  47382 

810  48336 

Proposed  Rules: 

25      48390 

29  CFR 

4022  47885 

4044 47885 

30  CFR 

Proposed  Rules: 

914  ..,,48390 

915 48841 

918 48393 

943   48396 

31  CFR 

1  48555 

32  CFR 

230  46372 


231      46707 

231a    46372 

33  CFR 

100  46374,46375,46377. 

46521    47384   48954 

110  49280 

117     46522,46523,46525, 

47077,  47577  47578,  48556, 

48558,  48955 

165  46218,47385,48209, 

48780  48782,  48795,  48956, 

49104   49106   49280,  49284, 

49285  49287,  49288,  49290 

Proposed  Rules: 

100 48014 

117         ,47121,47123,47601 

36  CFR 

Proposed  Rules: 

1230     47125 

1254 46752 

37  CFR 

1 47387 

6   48338 

104  47387 

Proposed  Rules: 

1  46409 

201 49330 

260 46250,  48648 

38  CFR 

3 48558 

13 48558 

Proposed  Rutss: 

3 48845 

17 46499 

39  CFR 

Proposed  Rules: 

111   48846 

40  CFR 

51 47887 

52  46220,46379.46525, 
46727,  46953.  47078,  47083, 
47086,  47392.  47578.  47887, 
48087.  48209,  48340,  48347, 
48348.  48349.  48561,  48796. 
48806,  48957,  49107.  49108, 
49292,  49293  49295,  49297 

61 48211 

62 46960,  48355,  48564 

63      47579,48211,49299 

70 48357,  48806 

81      47086,  48349,48808 

96 47887 

97 47887,48567 

141  46221 

180  46381.46390,46729, 

47394,  47403,  47964,  47971, 
47979,  47994,  48003,  48089, 
48577,  48585,  48593.  48601 , 
48961,  49110,  49300,  49308 

271    46961,49118 

300  46533,47093,47583. 

48968,  48969 
Proposed  Rules: 

52  46415,  46571,46573, 

46753.  46754,  46755,  46758. 
46760.  46971,  47129,  47130, 
47139,  47142.  47145,  47419, 
47603,  48399,  48401,  48648, 
48847,  48850,  48995 


62 46972,  48401 

63 47611,  48174 

70 46972,  47428,  48402, 

48851 

81 48401 

141 46251.  46928 

180 46415 

271 46976 

300 46574,  47153.  47612, 

48018 

41  CFR 

101-11 48357 

101-46 48614 

102-39 48614 

102-117 48812 

102-118 48812 

102-193 48357 

102-194 48357 

102-195 48357 

42  CFR 

2 47591 

52 47591 

124 49262 

411 48078 

412 46902 

422 47410 

447 46397 

Proposed  Rules: 

431 46763 

♦5  CFR 

Ch  XI 47095 

96 46225 

670 46739 

1000 48970 

Proposed  Rules: 

1611 46976 

1626 46977 

46  CFR 

1 48617 

10 48617 

12 48617 

28 48617 

30 48617 

32 48617 

35 48617 

67 48617 

78 48617 

97 48617 

131 48617 

161 48617 

162 48617 

167 48617 

182 48617 

196 48617 

199 48617 

401 48617 

Proposed  Rules: 

67 47431 

68 47431 

47  CFR 

0 48972 

1 47890 

2 47591 

21 47890 

52 47591 

61 47890 

73 46399,  47413,  47890, 

47897,  47898 

74 47890 

76 47890,  48219,  48981, 
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49124 
Proposed  Rules: 

2 47618,  47621 

69 48406 

73  46425  46426  46427. 

47432,  47433  47903,  47904 

48107.  48108,  48851    48852 

49330 

90 47435 

48  CFR 

204 47096 

207 47107 

219 47108 

226  47110 

252  47096.47108,47110 

47112 

253 47096,  48621 


419   49316 

452   49316 

1823  48361 

1852  48361 

Proposed  Rules: 

213 47153 

215 48649 

225 47155 

226 47158 

244 47159 

247 47153 

252      47153  47' 155  48652 

801 49331 

825 49331 

832 4933^ 

836 49331 

846    493.3'' 

852 49331 


49  CFR 

199        

571 

■IM.:;''" 

593 

Proposed  Rules 

■  72 

4&3fc2 

4~443 

^74 

4  '44 '1 

^75 

176 

.*  ■.■-' 

•77 

.:  ".;4  ■ 

604 

'111 48853 


50  CFR 


20  ,. 
3?  ,. 
300. 


.46536,  46548 
49478 

46346 
.46:40  49317 


635     46400  4b4u  1  4a.ii^  1 . 
48812  49321 

640 49135 

648 47413,  48011.  49136 

660 46403,  46966.  48370, 

49322 
679     46404,  46967.47416. 
47417  47418,  47591,  48371 
48813  48822  48823  49146 
P'opo&ed  Ruips 

40^:.-.  46428.  46575, 
48225.  48227,  48228.  49158 

216 47905 

223 47625 

648 46978,  46979,  48020, 

48996 

679 48410 

697 48853 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  27, 
2001 

DEFENSE  DEPARTME^f^ 

Civilian  health  and  medical 
program  of  uniformed 
sen/ices  iCHAMPUS): 
TRICARE  program- 
Professional  services  m 
low-access  locations 
payments   published  8- 
28-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants    hazardous 
national  emission  standards 
Natural  qas  transmission 
and  storage  facilities 
published  9-27-01 
Air  quality  implementation 
plans,  approval  and 
promulgation    various 
States 
Pennsylvania    publisr>ed  8- 

13-01 
Pennsylvania   correction 

published  8-2' -Oi 
Texas   published  9-27-01 
Pesticides   tolerances  m  food 
animal  feeds   and  raw 
agncultural  commodities 
Bifenthnn,  published  9-27-01 
Cyhalofop-but/i   publisned 
9-27-01 
INTERIOR  DEPARTMENT 
Migratory  bird  hunting 
Seasons   limits   and 
shooting  hours 
establishment   etc  . 
published  9-27-01 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  secunty  benefits 
Federal  old  age    survivors 
and  disability  insurance — 
Medical-vocational 
guidelines,  clarification; 
published  8-28-01 
TRANSPORTATION 
DEPARTMENT 
Hazardous  matenals 
Editonal  corrections  and 
clanfications   published  8- 
28-01 
TREASURY  DEPARTMENT 
User  fee  airports   Customs 
services  fees   published  9- 
27-01 
published  9-27-Ci 
TREASURY  DEPARTMENT 
Income  taxes 


Corporations    liability 
assumptions  in  certain 
corporate  transactions, 
publisned  9-27-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectarines  and  peaches 

grown  in — 

California    comments  due  Dy 
i0-'-0i    published  7-31- 
01 
Oranges  and  grapefruit,  grade 

standards   comments  due 

by  10-1-01    published  9-24- 

01 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
United  States  Warehouse  Act. 

implementation    comments 

due  by  lO-4-Oi    published 

9-4-01 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  anrj  threatened 
species 

Marine  and  anadromous 
species— 

California  Central  Valley 
spring-run  chinook, 
California  coastal 
Chinook    Norther" 
California  steeihead 
and  Central  California 
coast  coho   comments 
due  by  10-1-01: 
published  8-17-01 
vVest  Coast  saimomds 
evolutionar/  significant 
units,  comments  due  by 
10-1-01,  published  9-13- 
01 
Fishen/  conser>ation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisnertes- 

Pacific  Coast  groundfish; 
comments  due  by  10-1- 
Q!    published  8-30-01 
Pacific  whiting,  comments 
due  Dy  10-5-01 
published  9-20-01 
Ocean  and  coastal  resource 
management 
Marine  sanctuaries- 
Submarine  cable  permit; 
fair  market  value 
analysis    comments  due 
by  10-1-01,  published 
8-17-01 
Oil  Pollution  Act 
Natural  resource  damage 
assessments    comments 


due  by  10-1-01:  published 

7-31-01 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases 
Prior-filled  applications: 
benefit  claim  under 
eighteen-month  publication 
of  patent  applications, 
requirements,  comments 
due  by  10-5-01.  published 
9-5-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Secunty  futures  products: 
Cash  settlement  and 
regulatory  halt 
requirements:  comments 
due  by  10-1-01,  published 
8-30-01 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Baby  bath  seats  and  nngs; 
comments  due  by  10-1-01; 
published  8-1-01 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  <CHAMPUS) 
individual  case  mangement 
program  for  persons  with 
extraordinary  conditions: 
comments  due  by  10-1- 
01    published  8-1-01 
TRICARE  program — 
CHAMPUS  beneficianes 
65  and  older  eligibility 
and  payment 
procedures   comments 
due  by  10-2-01 
published  8-3-01 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act) 

Public  utility  filing 
requirements   comments 
due  by  10-5-01.  published 
8-6-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous, 
national  emission  standards: 
Coke  ovens   pushing, 
quenching,  and  battery 
stacks   comments  due  by 
10-1-01    published  7-3-01 
Reinforced  plastic 
composites  production, 
comments  due  by  10-1- 
01    published  8-2-01 
Air  quality  implementation 
plans   approval  and 
promulgation    various 
States 

Delaware   comments  due  by 
10-1-01    puWished  8-30- 
01 
Maryland,  comments  due  by 
10-5-01    published  9-5-01 


New  York;  comments  due 
by  10-1-01:  published  8- 
30-01 
Pennsylvania:  comments 
due  by  10-1-01    published 
8-30-01 
Hazardous  waste  management 
system 

Hazardous  waste  manifest 
system  modification, 
comments  due  by  10-4- 
01,  published  8-10-01 
Hazardous  waste 
Identification  and  listing — 
Exclusions:  comments  due 
by  10-5-01:  published 
8-21-01 
Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Atrazine.  etc  .  comments 
due  by  10-1-01.  published 
8-1-01 
Carfentrazone-ethyl : 
comments  due  by  10-1- 
01:  published  8-1-01 
Lysophospha- 
tidylethanolamine: 
comments  due  by  10-1- 
01:  published  8-1-01 
Oxadiazon  and  tetraditon: 
comments  due  by  10-1- 
01.  published  8-1-01 
Rhodamine  B:  comments 
due  by  10-1-01:  published 
8-2-01 
Sulfuryl  fluoride:  comments 
due  by  10-5-01;  published 
9-5-01 
Water  supply 
National  pnmary  drinking 
water  regulations — 
Unregulated  contaminant 
monitonng.  comments 
due  by  10-4-01, 
published  9-4-01 
Unregulated  contaminant 
monitonng:  comments 
due  by  10-4-01. 
published  9-4-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments 
Michigan:  comments  due  by 

10-1-01:  published  8-24- 

01 
Oklahoma  and  Texas; 

comments  due  by  10-1- 

01:  published  8-24-01 
Texas,  comments  due  by 

10-1-01:  published  8-24- 

01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Medicare  and  Medicaid 
Health  Care  Financing 
Administration:  agency 
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name  change  to  Centers 
for  Medicare  and 
Medicaid  Services; 
technical  amendments; 
comments  due  by  10-1- 
01;  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  and  Medicaid 
Health  Care  Financing 
Administration;  agency 
name  change  to  Centers 
tor  Medicare  and 
Medicaid  Services; 
technical  amendments; 
comments  due  by  10-1- 
01;  published  7-31-01 
Medicare; 
Hospital  outpatient  services; 
prospective  payment 
system;  comments  due  by 
10-3-01;  published  8-24- 
01 
Physician  fee  schedule 
(2002  CY);  payment 
policies  and  relative  value 
unit  adjustments; 
comments  due  by  10-1 - 
01;  published  8-2-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Child  Support  Enforcement 
Office 

Medicare  and  Medicaid 
Health  Care  Financing 

Administration;  agerKy 

name  change  to  Centers 

for  Medicare  and 

Medicaid  Services; 

technical  amervlments; 

comments  due  by  10-1- 

01;  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  arnj  Medicaid: 
Health  Care  Financing 

Administration:  agency 

name  change  to  Centers 

for  Medicare  and 

Medicaid  Services; 

technical  amerxJments; 

comments  due  by  10-1- 

01;  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 
Medicare  and  Medicaid; 
Health  Care  Financing 

Administration;  agerKy 

name  change  to  Centers 

for  Medicare  and 

Medicaid  Services; 

technical  amendnwnts; 

comments  due  by  10-1- 

01;  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 
Medicare  and  Medicaid: 


Health  Care  Financing 
Administration;  agency 
name  change  to  Centers 
for  Medicare  &  Medicaid 
Services:  technical 
amendments,  comments 
due  by  10-1-01.  published 
7-31-01 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
San  Bernardino  kangaroo 
rat;  comments  due  by 
10-4-01;  published  9-4- 
01 
Preble's  meadow  jumping 
mouse,  comments  due  by 
10-1-01,  published  8-30- 
01 
Sacramento  splittail; 
comments  due  by  10-1- 
01,  published  8-17-01 
Fish  and  wildlife  restoration. 
Federal  aid  to  States 
National  Coastal  Wetlands 
Conservation  Grant 
Program,  comments  due 
by  10-4-01,  published  8- 
20-01 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  uniorts 
Organization  and 
operations — 
Compensation,  definition 
amended,  comments 
due  by  10-2-01. 
published  8-3-01 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage, 
licensing  requirements 
Approved  spent  fuel  storage 
casi(s;  list;  comments  due 
by  10-1-01;  published  8- 
30-01 

SECURTTIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products 
Cash  settlement  and 
regulatory  halt 
requiremen'i,  comments 
due  by  10-1-01,  published 
8-30-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Florida,  comments  due  by 
9-30-01    published  7-11- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Advisory  circulars,  availability 
etc 


Turbine  engine  powered 

airplanes,  tuei  venting  and 

exhaust  emissions 

requirements    commenis 

due  by  10-1-01    publisried 

8-1-01 
Aircraft 
Repair  stations   comments 

due  by  10-5-01    published 

8-6-01 
Airworthiness  directives 
Airbus   comments  due  by 

10-1-01    published  8-3i 

01 
Boeing,  comnr>ents  due  tiy 

10-5-01    published  8-6-01 
Bomtjardier   comments  due 

by  10-4-01    published  9-4- 

01 

JanAero  Devices    comments 
due  by  lO-5-Oi    putHished 
8-22-01 
Class  D  and  Class  E 
airspace   comments  due  t)y 
10-1-01,  published  8-17-01 
Class  E  airspace    comments 
due  by  10- 1-01    published 
8-17-01 

Class  E5  airspace   comments 
due  by  10-5-01    published 
9-5-01 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Maritime  earners  arxl  related 

activities 

Vessel  transfer  to  foreign 
registry  upon  revocation 
of  fishery  endorsement 
demal,  comments  due  by 
10-2-01    published  8-3-0i 
Vessel  documentahon 

Fishery  endorsement    U  S  - 
flag  vessels  of  100  feet  or 
greater  in  registered 
length,  comments  due  by 
10-1-01    published  8-3i- 
01 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicie  safety 

standards 

Intenor  toink  release 
comments  due  by  10-1- 
01,  published  8-i7-oi 

TRANSPORTATION 
DEPARTMENT 
Research  ar>d  Special 
Programs  Administration 

Hazardous  matenals 

Hazardous  matenals 
transportatiorv— 

Hazardous  waste  manilesi 
requirements    comments 
due  by  1 0-4-01 
published  8-8-01 

Ircident  reporting 
requirements  ana  .ncident 


report  form,  revisions, 
comments  due  by  10-1- 

Qi    puDiisried  7-3-01 
TREASURY  DEPARTMENT 
Customs  Service 

A  if  co'^T^e'.c.P 

P' vate  aircrati  programs. 
General  Aviation 
Telephonic  Program 
estabitshmeni  and 
Overflight  Program-, 
revisions    commentt   n^e 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  tegal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.SC  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunf>enfs  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMErfT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Part  948 

[Docltet  No.  FV01 -948-1  FR] 

Irish  Potatoes  Grovim  in  Colorado; 
Modification  of  Area  No.  3  Handling 
Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases 
exemptions  to  the  handling  regulation 
prescribed  under  the  marketing  order 
(order)  for  Colorado  Area  No.  3  potatoes. 
The  order  regulates  the  handling  of 
Colorado  potatoes  and  is  administered 
locally  by  the  Colorado  Potato 
Administrative  Committee  for  Area  No. 
3  (Committee).  This  rule  exempts 
potatoes  shipped  for  the  purpose  of 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  from 
the  grade,  size,  maturity,  inspection, 
and  assessment  requirements  of  the 
order.  Relaxing  handling  requirements 
provides  handlers  with  greater 
marketing  flexibility,  producers  with 
increased  returns,  and  consumers  with 
more  choices  in  buying  fresh  potatoes. 
This  rule  also  clarifies  the  regulator.- 
text  by  specifying  that  potatoes  shipped 
for  livestock  feed,  charity,  and  certified 
seed  are  exempt  from  assessment 
requirements. 

EFFECTIVE  DATE:  This  final  rule  becomes 

effective  October  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland. 
Oregon  97204:  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George  J. 
Kelhart,  Technical  Advisor,  Marketing 


Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  .\MS,  I  SD,\.  room 
2525-S.  P  O  Box  96456.  Wdshin^ton. 
DC  20090-6456.  telephone  (202j  720- 
2491,  Fax: (202)  720-8938. 

Small  businesses  mav  request 
information  on  complying  with  this 
regulation  by  contacting  |ay  Guerb^^r 
Marketing  Order  Administration 
Branch,  Fruit  and  \'egetable  Programs. 
AMS,  USDA.  room  2525-S.  P  U   Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail; 
Jay  Guerber<Siusda  gov. 

SUPPLEMENTARY  INFORMATION:  Thi'-  final 
rule  is  issued  under  Marketing 
Agreement  No.  97  and  Marketing  Order 
No.  948  (7  CFR  part  948),  both  as 
amended,  regulating  the  handling  nf 
Irish  potatoes  grown  in  Colorado. 
hereinafter  referred  to  as  the  "order. 
The  order  is  authorized  by  the 
Agricultural  Marketing  .Agreement  Ac\ 
of  1937.  as  amended,  (7  U  S  C  601- 
674),  hereinafter  referred  to  as  ihe 
"Act."  • 

The  Department  of  Agriculture 
(Department)  is  issuing  thi.s  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  1298H.  Cnil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  Idws, 
regulations,  or  policies,  unless  the\' 
present  an  irreconcilable  conflu  t  with 
this  rule. 

The  .Act  provides  that  administrdti\  e 
proceedings  must  ho  exhausted  befure 
parties  may  file  suit  in  court   Under 
section  608c(15)(A)  of  the  /\ct,  any 
handler  subject  to  an  order  ma\  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connortmn 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  uf  the 
order  or  to  be  exempted  therefrom  A 
handler  is  afforded  the  opportunit\  for 
a  hearing  on  the  petition  .After  the 
hearing  the  Secretary'  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  tn 
review  the  Secretar\'s  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  ddte  of  the 
entr\'  of  the  ruling. 


Thi^  final  rule  increases  exemptions 
tn  the  handling  regulation  prescribed 
i.iil'  I  ihe  order.  This  rule  exempts 
l>n!  at  r  I's  shipped  for  the  purpose  of 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  from 
the  grade,  size,  maturity,  inspection  and 
assessment  re(ju.[«  ;nents  of  the  order. 
These  exen.pt;  ■n--  were  unanimously 
recommeii  i.  i  ;  .  1  tie  Committee.  This 
rule  also  clarifies  the  regulator^'  text  by 
specif\'ing  that  potatoes  shipped  for 
livestock  feed,  charity,  and  certified 
seed  .in  »  x.nipt  from  assessment 
requireiTu-nK 

Section  948.22  authorizes  the 
issuanc  e  rf  reculations  for  grade,  size. 
ijuaiit\    naitufitx .  and  pack  for  any 
varietv  or  varieties  of  potatoes  grown  in 
different  purlions  of  the  prudui-tion  area 
during  any  period.  Section  948.23 
authorizes  the  i>--;,infe  of  regulations 
that  modii\    suspeiKJ,  or  terminate 
requirements  issued  under  §948  22  or 
to  facilitate  the  handling  of  potatoes  for 
special  purposes.  Section  948.24 
requires  adequate  safeguards  be 
prescribed  to  ensure  that  potatoes 
handled  pursuant  to  §  948.23  enter 
authorized  trade  channels.  Safeguard 
procedures  for  special  purpose 
shipments  are  specified  in  §§  948.120 
through  948.125.  Section  948.387  of  the 
order's  handling  regulations  establishes 
the  grade,  size,  maturity,  and  inspection 
requirements  for  Area  No.  3.  The 
Committee's  assessment  rate  is 
established  under  §948.215 

.At  its  meetini'  "n  December  14,  2000, 
til''  (  nriiiiiitt.-.   ,,:i  ,:umously 
re(  ornni<  li  !'  .;  '.hat  potatoes  shipped  for 
the  [iiirpisL    .;  1  xperimentation  and  the 
ii,,in;:id(  ture  or  conversion  into 
spei  ifit'd  f  roducts  be  exempt  from  the 
t:ra(i>    M/r   maturity,  and  inspection 
reqiiireineiiJs  provided  under  the  order's 
reeulatii  !i-  \~ii  .Area  No.  3.  The 
(     iTiinit!!!-  recommended  that 
>  \(  .  riinenta!.;,  „nd  the  manufacture  or 
{    nvrsji  n  i:it    ^}  •    ified  products  be 
added  uiiiier  '4-lh  ih7(d)  as  Special 

purpose  shipinieri''. 

To  a[)pl\  fi  r  thi  >\emption.  handlers 
wdi  ohtaiii  a  Certificate  of  Privilege  for 
handling  su(  h  potatoes  and  furnish  the 
Committee  ^u(  h  injormation  as  it  may 
require  to  track  shipments,  determine 
whether  applicable  requirements  have 
been  met   and  \erit\  whether  proper 
dis{)osition  h.is  I  i(  (  iirred. 

.At  a  sulisiM^i;.  lit  meeting  on  March  8. 
200]    the  (     -11  ii.ittee  reconfirmed  its 
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earlier  di  tmn  dn:l.  ui  aiidition. 
unanimously  re(  innmended  that 
shipments  for  livestock  feed,  charity, 
certified  seed,  and  for  the  purpose  of 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  be 
exempt  from  assessment  requirements. 
Shipments  of  potatoes  for  livestock  feed, 
charity,  and  certified  seed  are  specified 
as  special  purpose  shipments  and  are 
exempt  from  grade,  size,  maturity,  and 
inspection  requirements. 

Some  producers  and  handlers  within 
the  production  area  are  interested  in 
de\el()ping  new  uses  for  fresh  potatoes 
using  experimental  varieties  and  packs. 
The  Committee  also  anticipates  that 
some  handlers  may  want  to  ship 
traditional  varieties,  or  experimental 
varieties,  for  use  in  the  manufacture  or 
conversion  into  special  products,  or 
perform  the  manufacture  or  conversion 
themselves  prior  to  shipment.  Handlers 
are.  for  example,  attempting  to  develop 
new  special  products  such  as  fresh  cut 
potatoes  shipped  in  vacuum-sealed 
bags.  Handlers  have  also  expressed  a 
desire  to  experiment  with  the  shipment 
of  potatoes  of  different  varieties  in  the 
same  container.  Prior  to  this  rule,  this 
was  not  possible  because  the  potatoes 
did  not  meet  the  minimum  grade 
requirement  that  a  particular  lot  of 
potatoes  must  have  "similar"  varietal 
characteristics. 

The  Committee  strongly  encourages 
innovation  that  could  result  in  the 
development  of  new  varieties,  markets, 
or  opportunities  for  the  expanded  use  of 
fresh  forms  of  potato  products,  such  as 
fresh  cut  potatoes  in  vacuum-sealed 
bags,  thus  benefiting  the  Colorado 
potato  industry   Some  of  the  new- 
varieties  have  irregular  shapes  or  are 
>mall  in  size,  and  did  not  meet 
minimum  order  requirements  This 
prevented  them  from  being  shipped 
except  under  the  minimum  quantity 
exemption  of  1,000  pounds  specified  In 
paragraph  (f)  of  s^  948.387.  Thus. 
handlers  were  prevented  from  shipping 
larger  Quantities 

For  tne  purpose  of  this  rule,  the  term 
manufacture  or  conversion  into 
specified  products"  means  the 
preparation  of  potatoes  for  market  into 
products  b\  peeling,  slicing,  dicing. 
applyint;  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
Committee,  but  not  including  oth»T 
processing  Under  the  prior  regulation, 
potatoes  for  manufacture  or  conversion 
into  specified  products  were  required  to 
be  inspected  and  certified  as  meeting 
the  specified  qualitv  requirements  prior 
to  preparation  for  market. 

Prior  tf)  this  final  rule,  the  handling 
regulations  required  that  all  potatoes 
shipped  to  fresh  market,  with  the 


exception  ul  those  meeting  minimum 
quantity  and  special  purpose 
exemptions,  be  inspected  and  assessed 
These  regulations  did  not  provide 
adequate  relief  for  commercially  viable 
shipments  of  non-traditional  varieties, 
potatoes  for  experimentation,  or  the 
shipment  of  potatoes  for  the 
manufacture  or  conversion  into 
products.  This  rule  exempts  such 
shipments  and  relieves  handlers  of  this 
regulatory  burden. 

This  relaxation  of  the  Area  No.  3 
handling  regulation  is  expected  to 
encourage  new  product  development 
that  could  lead  to  market  expansion, 
benefiting  producers,  handlers,  buyers, 
and  consumers.  By  relaxing  the 
handling  requirements  on  traditional 
and  experimental  varieties  and  on  new 
and  innovative  fresh  potato  products, 
additional  opportunities  should  be 
available  to  increase  the  fresh  utilization 
of  Colorado  potatoes. 

The  Committee  also  unanimously 
recommended  that  shipments  of 
potatoes  for  livestock  feed,  charity,  and 
certified  seed  potatoes  be  exempt  from 
assessment  requirements.  This 
Committee  recommendation  was  made 
with  the  intent  of  treating  all  special 
purpose  shipments  in  the  same  manner. 
As  explained  previously,  shipments  to 
these  fresh  outlets  are  exempt  from  the 
grade,  size,  maturity,  and  inspection 
requirements.  The  order  only  regulates. 
however,  the  shipment  of  potatoes 
outside  the  State  of  Colorado.  It  is  very 
uncommon  for  Area  No.  3  potatoes  to  be 
shipped  for  livestock  feed,  charity,  or 
certified  seed  outside  of  the  State  nf 
Colorado.  It  is  not  expected  that 
exempting  such  shipments  from 
assessments  will  have  the  effect  of 
increasing  shipments.  Thus,  this  rule  is 
expected  to  have  little  impact  on 
handlers  or  the  Committee's  assessment 
income.  And  finally,  this  rule  clarifies 
the  handling  regulation  to  indicate  that 
special  purpose  shipments  for  canning. 
freezing,  and  "other  processing    are 
exempt  from  assessments.  Such 
shipments  are  exempt  from  regulation 
under  federal  marketing  orders  in 
conformity  with  an  amendment  to  the    . 
Act  (Public  Law  No.  P2-233.  Feb.  15. 
1972). 

Final  Regulatory  Flexibility  Analysis 

I'ursudut  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  Hisproportionateh"  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  at, ting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  13  handlers 
of  Colorado  Area  No,  ,3  potatoes  who  are 
subject  to  regulation  under  the 
marketing  order  and  approximately  31 
producers  of  Colorado  potatoes  in  the 
regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  55,000.000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  S7nO.OOO. 

Based  upon  information  provided  by 
the  Committee,  all  handlers  of  Area  No. 
3  potatoes  have  shipped  under 
S5. 000. 000  worth  of  potatoes  during  the 
most  recent  season  for  whic  h  numbers 
are  available.  In  addition,  information 
reported  by  the  National  Agricultural 
Statistics  Service  was  considered  in 
determining  the  number  of  large  and 
small  producers  by  acreage,  production, 
and  producer  prices.  According  to  the 
information  provided,  the  average  yield 
per  acre  was  340  hundredweight,  the 
average  farm  size  was  53  acres,  and  the 
season  average  producer  price  was  S5.95 
per  hundredweight  for  1999  crop  This 
equates  \o  average  gross  receipts  to 
producers  of  approximately  Si 07. 200. 
Based  on  the  foregoing,  it  can  be 
concluded  that  all  handlers  and  the 
majority  of  produc:ers  of  ,\rea  3  potatoes 
may  be  classified  as  small  entities, 
excluding  receipts  from  other  sources. 

This  final  rule  exempts  special 
purpose  shipments  of  potatoes  from  the 
grade,  size,  maturity,  inspection  and 
assessment  requirements  prescribed 
under  the  order's  handling  regulations 
for  Colorado  Area  No.  3  potatoes.  Based 
on  authority  in  §§948.22.  948.23.  and 
948.24  of  the  order,  the  Committee  at  its 
meeting  on  December  14.  2000. 
unanimously  recommended  that 
potatoes  shipped  for  the  purpose  of 
experimentation  and  the  manufacture  or 
conversion  into  specified  products  be 
exempt  from  the  grade,  size,  maturity, 
and  inspection  requirements  of  the 
order.  The  Committee  at  its  meeting  on 
March  8,  2001.  recommended  that 
potatoes  for  experimentation  and  the 
manufacture  or  conversion  into 
specified  products  be  exempt  from 
assessment  requirements.  It  also 
recommended  that  the  regulatory  text  of 
the  applicable  provisions  be  clarified  by 
specifying  that  potatoes  shipped  for 
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li\t>stric:k  ftuHJ,  charitw  and  (  I'rtitii'd 
>i'P(\  arc  PXf'inpt  fri>m  aNSc^smcnt 
requirpments 

Prndurrrs  and  handli-r^  within  tht< 
[iroduclinn  arfa  arc  intorpsted  in 
dp\(-loping  innovativp  usps  for  fresh 
potatoes.  The  Committee  anticipates 
that  some  handlers  may  want  to  ship 
traditional  or  experimental  \arieties  for 
the  manufar ture  or  c(in\'ersinn  of 
potatoes  into  fresh  forms  such  as  fresh 
cut  french  fries  using  experimental 
packaging  and  preservation  methods 
The  Committee  strfinglv  encourages 
innovation  that  could  result  in  the 
dp\elopment  of  new  varieties  and 
market  opportunities  for  the  expanded 
use  of  fresh  forms  of  potato  products, 
such  as  those  packaged  in  vacuum- 
sealed  hags.  The  relaxation  of  Area  No 
3's  handling  and  assessment 
requirements  is  expf>c:ted  to  encourage 
new  product  de\(dopment.  which 
benefits  producers,  handlers,  buyers. 
c\n(i  consumers  bv  inc:reasing  the  frcNh 
utilization  of  Colorado  prjtatoes.  The 
changes  are  expected  to  have  a  positive 
economic  impact  on  the  Colorado  potato 
industr\ 

.■\s  with  all  >-pec  lal  purpose 
shipments,  handlers  are  required  tu 
apply  and  obtain  a  Certificate  of 
Privilege  for  handling  such  potatoes  and 
furnish  the  C^ommittee  such  information 
as  they  may  require  to  track  shipment ^ 
determine  whether  applicable 
requirements  have  been  met.  and  verify 
whether  proper  dispositiim  has 
occurred.  The  intent  of  the  Committee  is 
to  keep  reporting  requirements  to  a 
minimum  le\pl  nc»i  essar\'  to  mcmitor 
(.omplianc:*^  while  determining  the 
Mabiiity  and  extent  of  anv  change"-  m 
the  marketing  of  the  area  potatoes 
There  is  no  available  information 
detailing  how  manv  potatoes  thi- 
relaxation  will  allow  to  be  marketed. 
During  the  previous  growing  season, 
one  producer  planted  less  than  20  ac  re^ 
of  the  ncm-traditional.  experimental 
type  varieties  on  a  trial  basis.  No  viable 
alternatives  to  this  action  were 
identified  to  ensure  innovations  in 
marketing  and  product  development 
Furthermore,  the  goals  expressed  b\  the 
Committee  could  not  be  solved  absent 
this  action. 

The  Committee  estimates  that  tuo  or 
three  handlers  may  apply  for  and  obtain 
a  Certificate  of  Privilege  for  the  handling 
of  potatoes  for  experimentation  or  f'lr 
the  manufacture  or  conversion  into 
specified  products,  it  is  estimated  that 
the  time  taken  by  the  handlers  who 
applv  will  total  less  than  ttm  hours  and 
this  time  is  c:urrentl\'  approved  under 
OMB  No.  n581-{)]78  bv  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 


Rcdui  tion  .\(  t  (.f  lM<-»-,  i44  U.is.C. 
Ciiapter  .<'-ii 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodicallv  reviewed  to  reduce 
informatioM  i>";';:rements  and 
duplic  ati('!i  ;\  industry  and  public 
sector  ij'  IK  i'  s.  As  noted  in  the  initial 
n't:ul,it('[\  flexibility  analysis,  the 
I)e[>arin-,'nt  has  not  identified  any 
relevant  !  >  dtial  rules  that  duplicate, 
overlap  ni  i    iiriict  with  this  final  rule. 

In  additu  n  ttu-  Committee's  meetings 
wereui(ic:\  [  .,i^;i(  ;/.■  i  t'.r'  ^^jhoutthe 
('olorado  pntdtL.  iii:iuslr\  .m-i  all 
iiiterestpd  persons  were  invited  to 
attend  the  meetings  and  participate  in 
Committee  deliberations  on  all  issues. 
l.ike  all  (Jnimittee  meetings,  those  held 
on  December  14.  2000.  and  March  8. 
2001 .  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 

A  proposed  rule  concerning  this 
if  tion  was  published  in  the  Federal 
Register  on  August  2.  2001  (66  FR 
401 55).  Copies  of  the  rule  were  mailed 
or  sent  via  facsimile  to  all  Committee 
members  and  potato  handlers.  Finally. 
the  rule  was  made  available  through  the 
internet  by  the  Office  of  the  Federal 
Register  and  the  Department,  A  20-day 
comment  period  ending  August  22. 
2001 ,  \\  a--  pn  vided  to  allow  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received.  Accordingly, 
no  changes  are  made  to  the  rule  as 
[iroposed. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
niarketinc  ncrepments  and  orders  may 
ill  \  ].  \N.,i  ,i!   ,';,'.';,  7innv.ams.usdo.gov/ 
f'.   ..i   .i.'  !:!ml.  Any  questions  about  the 
cunipiiaiu  ('  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMAT»ON 
CONTACT  sec  tion 

After  consideiation  of  all  relevant 
matter  present»:'d.  including  the 
information  and  recommendation 
submitted  bv  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  titTtinafter  set  forth. 
•aill  tend  ti!  ftfei  tuate  the  declared 
j)oli(  \  of  tht'  .\i  t 

It  IS  further  fmiiid  ihat  good  cause 
exi>^ts  for  not  [lostponing  the  effective 
date  of  this  rule  until  Mi  davs  after 
publication  in  the  Federal  Register  (5 
r.S.C^  55.Vi  because  iiaiiiilers  are  already 
shipping  potatoes  from  the  2000-01 
trop  and  handlers  want  tn  t.ike 
ad\antatje  oi  the  relaxed  requirements 
as  soon  as  possible.  Further,  handlers 
are  a\sare  ij  this  rule,  which  was 
re(  oniineiKieii  at  two  public;  meetings. 
.\lso  a  20-day  comment  period  was 
provided  for  in  the  proposed  rule,  and 
no  i;ommi>nts  were  received. 


1, 1st  of  Sut)|e<  tv  111  ~  (  t  K  Part  '*4a 

Marketing  agreements.  Futaloes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  amended  as 

follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1 .  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  In  §  948.387,  paragraph  (d)(1) 
introductory  text  is  revised,  a  new 
paragraph  {d)(l)(v)  is  added,  and  in 
paragraph  (g)  a  new  sentence  is  added 
before  the  last  sentence  to  read  as 
follows: 

§946  38/"      Handling  'egulation. 
***** 

(d)*    *    * 

(1)  The  grade,  size,  maturitv  and 
inspection  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  and  the 
assessment  requirements  of  this  part 
shall  not  be  applicable  to  shipments  of 
potatoes  for: 

*  *  *  4  « 

(v)  Experimentation  and  the 
manufacture  or  ccmversion  into 
specified  products. 

*        *        *        «        • 

(g)  Definitions.  •   •   *  The  term 
manufacture  or  conversion  into 
specified  products  means  the 
preparation  of  potatoes  for  market  into 
products  by  peeling,  slicing,  dicing, 
applying  material  to  prevent  oxidation, 
or  other  means  approved  by  the 
committee,  but  not  including  other 
processing.  *   •   * 
***** 

Datett:  September  21.  2001. 
Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 

Senire. 

IVR  n<H    m -24.31 4  Filed  9-27-01;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103  and  214 

[INS  1946-98] 
RIN  1115-AF29 

Delegation  of  the  Adjudication  of 
Certain  Temporary  Agricultural  Worker 
(h4-2A)  Petitions,  Appellate  and 
Revocation  Authority  for  Those 
Petitions  to  the  Secretary  of  Labor 

AGENCY:  ImmigratRin  and  Naturalization 

Service,  [ustice 

ACTION:  Final  ruUv  d^iav  of  effective 

date. 

SUMMARY:  The  Immigration  and 
Naturalization  .Ser\u;e  (Service)  is 
delaymg.  for  the  second  time,  the 
effective  date  of  a  final  rule  previously 
published  in  the  Federal  Register  on 
luly  1.3.  2000.  at  65  FR  43528-435  34. 
which  delegated  the  adjudication  of 
certain  petitions  for  agricultural  workers 
(H-2A)  to  the  L'nited  States  Department 
of  Labor  (DOLi  This  action  is  necessary 
to  allow  additional  time  for  the  DQL  to 
effectively  implement  the  del»^iJrttMn  of 
authority.  de\'elop  new  svstnms  and 
procedures,  and  to  train  and  brief 
members  of  the  effected  public  and  the 
employment  and  training  c:ommunity  in 
the  new  systems  and  procedures. 
DATES:  The  effective  date  for  the 
regulation  published  on  fulv  13.  2000.  at 
65  FR  4  3528-4  35  34.  amending  8  CFR 
Parts  103  and  214.  which  was  delayed 
h-om  November  1  i.  2000.  until  October 
1.  2001.  bv  regulation  publish»^d  in  the 
Federal  Register  on  November  13.  2000, 
at  65  FR  67616-67617.  is  further 
deiavpd  until  October  1 ,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  John 
\V  Brown,  .-Kdiudications  Officer. 
Business  and  Trade  Ser\-ices  Branch. 
.■\d|udications  Division.  Immigration 
and  Naturalization  Service,  425  I  Street 
NVV  ,  Room  3214,  Washington.  DC 
20536.  telephone  (202)  353-8177 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Delegating  H-S.A  Authority 
to  DOL  and  First  Extension 

On  lulv  13.  2000,  tht'  s.-rvice 
publi>hed  in  thf  Federal  Register  at  65 
FR  43528-43534  a  final  rul.'  MNS  No. 
1946-48)  delegating  to  the  D(3L  the 
authority  to  adiudu  atf  certain  H-2A 
petitions  for  the  temporarv  employment 
of  nonimmigrant  ali^ms  in  agriculture  in 
th*'  Init'd  ,State«,  Thf  final  rule,  which 
amended  H  CFR  parts  103  and  214.  was 
to  take  fff('(  t  on  Nov>>mber  1  i   2000. 

.M-o  on  !ul\  13.  2000.  the  DOL 
published  a  final  rule  at  65  FR  4.i338 


u  ir!i  ,in  t'ffective  date  of  November  13, 
2U0U.  implementing  the  above- 
mentioned  delegation  of  authority  from 
the  Service  to  the  DOL. 

On  November  13.  2000.  the  Service  at 
65  FR  67616  published  a  final  rule;  and 
DOI.  at  65  FR  67628  published  an 
interim  final  rule  delaying  the  effective 
date  of  their  respective  July  13.  2000.  H- 
2A  rules  until  October  1    2001 

Rulemaking  Regarding  Procedures  for 
Processing  H-2.^  Petitions 

On  July  13.  2000.  and  concurrently 
with  the  H-2A  delegation  of  authority 
rule  (INS  No.  1946-98).  the  .Service 
published  a  proposed  rule  for  comment 
(INS  No.  2059-00)  proposing  among 
other  things,  that  all  petition  requests, 
extensions  of  stay,  and  change  of  status 
petitions  must  be  filed  with  DOL  and 
that  the  current  Service  petition  fee 
would  be  collected  bv  DOL  as  part  of 
the  combined  fee. 

Concurrently  with  publication  of  INS 
No.  2059-00.  the  DOL  published  at  65 
FR  43545  a  companion  notice  of 
proposed  rulemaking  (NPRM)  setting 
forth  implementation  measures 
necessary  for  the  successful 
implementation  of  the  delegation  of 
authority  to  adjudu  ate  petitions, ' 

On  August  17.  2000,  at  65  FR  50166 
the  Service  reopened  and  extended  the 
comment  period  for  INS  No.  2059-00 
Also  on  August  17.  2000,  at  65  FR  50170 
the  DOL  reopened  and  extended  the 
comment  period  on  its  NPRM  that  is  a 
companion  to  INS  No  2059-00 

.'\dditional  Information  Needed  Before 
H-2.\  Delegation  Rules  Can  Be 
Finalized 

Commenters  raised  a  number  of  issues 
about  \h^'  proposed  rules.  The 
comments  received  by  the  DOL  as  a 
result  of  the  August  17.  2000.  reopening 
and  extension  of  the  proposed  rule  did 
not  provide  sufficient  information  to 
permit  the  DOL  to  draft  a  final  rule  As 
a  result,  the  DOL  has  decided  to  reopen 
and  extend  the  comment  period  on  its 
proposed  rule  publishfd  at  65  FR  43545 
(julv  13,  2000).  In  addition   DOL 


'  Ami)ii«  the  DOL  implementation  measures  was 
a  new  fonn.  Form  ETA  9079.  .Application  for  Alien 
Employment  Ortification  and  H-2A  Petition, 
which  consolidated  two  current  forms.  Form  ETA 
750.  .Application  for  Alien  Employment 
Certification,  and  Ser\ice  Form  1-129.  Petition  for 
Nonimmigrant  Workers.  Thi'  NPRM  also  set  forth 
the  implementation  of  a  new  fee  schedule  to  collect 
a  combined  fee  for  processing  the  petition  and  labor 
certification  application.  It  is  contemplated  that 
under  the  administrative  prrx:edures  developed  by 
the  Ser\ice  and  the  Employment  and  Training 
.Administration  to  implement  the  delegation  of  the 
petition  authority  from  the  Service  to  the  DOL.  the 
IX)L  will  collect  the  petiti(m  fee  on  behalf  of  the 
.Service  and  will  be  reimbursed  by  the  Service  for 
the  costs  involved  in  processing  the  H-2A  petition. 


intends  to  hold  informal  briefings  to 
obtain  additional  information  necessary 
to  address  the  concerns  of  commenters 
and  resolve  a  number  of  issues  raised 
during  the  initial  comment  period  on  its 
proposed  rule. 

Finalizing  both  the  Service  and  DOL 
proposed  rules  is  essential  to  the 
effective  implementation  of  the  Service 
delegation  of  authority  to  the  DOL  to 
adjudicate  petitions  for  temporary    . . 
employment  of  nonimmigrant  aliens  in 
the  L'nited  States.  Allowing  the 
Ser\ice's  final  rule  to  become  effective 
without  finalizing  the  action  rm  the 
proposed  rule  published  by  the  DOL 
would  lead  to  administrative 
uncertainty  and  result  in  confusion  on 
the  part  of  employers,  agricultural 
workers,  and  other  interested  parties.  In 
response  to  DOLs  intended  actions  to 
reopen  and  extend  the  comment  period 
on  the  July  13.  2000.  proposed  rule  and 
their  additional  plans  to  hold  informal 
briefings,  the  Service  has  concluded  that 
it  is  necessary  to  delay  the  effective  date 
of  the  final  rule  until  the  rulemaking  on 
the  DOL  companion  proposal  is 
completed.  Therefore,  the  Service  is 
delaying  the  effective  date  of  the  July 
13.  2000.  final  rule  until  October  1.  ' 
2002. 

Dated:  September  25.  2001 

lames  W.  Ziglar. 

(jimniissiorwr.  Immigration  and 
Satiiralization  Sen  ire. 

!FR  Dot.  01-24.331  Filed  *-25-01:  2:04  pm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federaf  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-29-AD;  Amendment 
39-12446:  AD  2001-19-06] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Dart  525,  525F,  528,  S28D,  529, 
529D,  530,  532,  535,  542,  and  552 
Series  Turtjoprop  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls  Royce  pic  (RR)  Dart 
525.  525F.  528.  528D.  529.  529D.  530. 
532.  535.  542.  and  552  series  turboprop 
engines.  This  action  requires  the 
removal  of  certain  part  number  (P/N) 
high  pressure  turbine  (HPT)  discs  and 
replacement  with  serviceable  discs.  This 
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amendment  is  prompted  by  three 
reports  of  uncontainod  HPT  disc  failures 
and  the  manufacturer's  in\'estigatinii 
into  disc:  faihire.  The  actif)iis  spec  ifii'd 
in  this  AD  are  intended  to  prevent  HF'T 
disc  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airj)lane. 

DATES:  Effective  Octobei  15.  2001 
Comments  for  inclusion  in  the  Rules 
Docket  must  he  recei\ed  on  or  before 
November  27.  2001. 
ADDRESSES:  Submit  comments  m 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Ck)unsel. 
Attention.  Rules  Docket  No  2001-NE- 
29-AD.  12  New  England  E.xecutive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  he  ,';ent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov'.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  ser\'ice 
information  referenced  in  this  AD  may 
bo  obtained  from  Rolls-Rovce  pic.  P  O. 
Box  31  Derbv,  DE24  SB),  United 
Kingdom;  telephone  01 1-44-1 332- 
242424;  fax  011-44-1332-249936.  This 
information  may  be  examined.at  the 
FAA,  New  England  Region,  Clffice  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N\V.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New- 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone (781) 238-7744; 
fax (781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  ma\  exist 
on  RR  Dart  525,  525F,  528,  528D,"529, 
529D.  530,  532,  535,  542,  and  552  series 
turboprop  engines.  The  CAA  advises 
that  three  reports  of  uncontained  HPT 
disc  failures  have  occurred  on  in-ser\ice 
engines.  The  results  of  an  investigation 
reveal  that  fretting,  wear,  and  open 
clearance  between  the  HPT  disc 
diaphragm  seal  arm  and  intermediate 
pressure  turbine  (IPT)  disc  diaphragm 
seal  arm  can  result  in  a  high-response 
disc  vibration  mode,  which  results  in 
high-cycle-fatigue  (HCF)  fractures  in  the 
HPT  disc.  The  manufacturer,  through 
testing,  has  shown  that  by  adding  an 
interference  fit  between  the  HPT  and 
IPT  seal  arms,  the  discs  become 
effectively  preloaded  against  each  other, 
significantly  reducing  disc  diaphragm 
vibratorv  stresses.  This  condition,  if  not 


corrected,  could  result  in  HPT  disc 
failure  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  th"  airplane 

Bilateral  Airworthiness  Agreement 

This  engm"  model  is  manufactured  in 

th(>  UK.  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  .Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement. 
the  CAA  has  kept  the  F.AA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  .\D  action  is  necessary 
fur  produi  ts  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States 

FAA's  Determination  of  an  Un.safe 
Condition  and  Proposed  .\ctions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Rovce  pic  Dart 
525,  525F.  528.  528D. 529^  529D. 530, 
532,  535,  542,  and  552  series  turboprop 
engines  of  the  same  type  design,  this  AD 
is  being  issued  t(j  prevent  HPT  disc 
failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane  This  .*\D  requirfs  the 
scheduled  replacement  of  HPT  di^cs  of 
the  affected  design  with  ser\  u  'Mi)le 
discs.  The  cvcles  and  calendar  dates  of 
the  replacement  schedule  are  based  on 
risk  analysis  and  the  need  for  owners/ 
operators  to  have  an  adequate  length  of 
time  to  accomplish  tliis  AD. 

Immediate  Adoption  of  This  .\D 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunitv  for  prior  publn  (  omment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  in\ oKes  requirements 
affecting  flight  safetv  and.  thus,  was  not 
preceded  bv  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rulp  Intere-t«>(i  ti'rsons 
are  invited  to  comment  on  thi-  ruie  bv 
submitting  such  written  data   \  icus   i>r 
arguments  as  the\  mav  desire 
Communications  should  identifs  tti-- 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  spin  ified 
under  the  caption  ADDRESSES  .\li 
communications  recened  on  nr  before 
the  closing  date  fur  comments  will  be 
considered,  and  this  rule  mav  be 


amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2001-NE-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulator^  Impai  t 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  'significant  regulator^' 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EKDT  Regulaton,'  Policies  and 
Procedures  (44  FT?  11034.  February  26. 
1979)  If  it  is  determined  that  this 
emergency  regulation  othenvise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  loc  afion  provided 
under  the  caption  ADDRESSES 

List  of  Subjetts  in  14  LIK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safetv. 


I 

49516  Federal  Register    Vol.  66.  No    IH')    fridav.  September  28,  2001 /Rules  and  Regulations 


Adoption  of  the  Amendment 

Accordinglv.  pursuant  to  thp 
authoritv  delegdt*>(i  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  [14  CFR 
part  19]  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Th^^  authoritv  citatir)n  for  part  J9 
continues  to  read  as  follows. 


.\uthorilv;4H  L  .S.C;.  106(g).  401  1  :i   44701. 

§3913     [Amended] 

2.  bectiun  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-19-06     Rolls-Rovce  pic:  Amendment 
.ir)-12446.  Uotkel  '2001-NE-29-AD. 

.\ppli(  ability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Rovce  Dart  525,  525F, 
528-7E.  528I>-7E.  529-7E.  529D-7E.  529- 


7H,  529D-7H,  529-8E.  529D-8E.  529-8H. 
329D-8H.  529-8X.  529D-8X.  529-8Y.  52913- 
8Y,  529-8Z.  529D-8Z.  530,  532-7.  532-7L. 
532-7N. 532-7P. 532-7R. 535-2.  535-7R. 
542-10.  542-101.  542-lOk,  542-4.  542-4K, 
552-2.  552-7.  552-7R  series  turiwifan  engines 
that  (.ontain  high  pres.sure  turbine  (HPT) 
discs  having  the  part  numbers  listed  in  the 
following  Table  1: 


I 


Tab^e  1  --Part  NUMBERS  OF  Applicable  HPT  DISCS 


ARK49431 

ARK50121 

BRK50120 

C  RK50ir 

RK 33099 

RK33122 

RK33466 

RK34209 

RK34671 

RK36483 

RK38592 

RK40713 

RK40718 

RK40723 

RK43749 

RK44114 

RK44119 

RK44124 

RK443n 

RK44397 

RK46487 

RK46492 

RK46497 

RK48339 

RK49431 

RK50121 


ARK49434 

BRK49-i3- 

B  RK50^2' 

C  RK50120 

RK33104 

RK33125 

RK33499 

RK342^J 

RK34674 

RK36485 

RK38593 

RK40714 

RK407'9 

RK40724 

RK43750 

RK44115 

RK44120 

RK44"25 

RK44312 

RK45565 

RK45-188 

RK46493 

RK46498 

RK49'2' 

RK49434 


ARK49437 

BRK49434 

CRK49431 

CRK50121 

RK33114 

RK33130 

RK 34206 

RK34211 

RK36477 

RK3648" 

RK38594 

RK40715 

RK40720 

RK4072S 

RK43751 

RK44n6 

RK44'21 

RK44t26 

RK44328 

RK46136 

HK46489 

RK46494 

RK4649« 

PK49209 

RK49437 


ARK50111 

BRK49437 

CRK49434 

RK33092 

RK33117 

RK33131 

RK34207 

RK34212 

RK36479 

RK36489 

RK38595 

RK40716 

RK40721 

RK40726 

RK44112 

RK44117 

RK44122 

RK44127 

RK44342 

RK46485 

RK46490 

RK46495 

RK46531 

RK49210 

RK50111 


ARK50120 

BRK50111 

CRK49437 

RK33097 

RK33119 

RK33214 

RK34208 

RK34213 

RK36481 

RK36491 

RK40712 

RK40717 

RK40722 

RK40727 

RK44113 

RK44118 

RK44123 

RK44310 

RK44374 

RK46486 

RK46491 

RK46496 

RK46828 

RK49211 

RK50120 


These  engines  are  installed  on,  but  not 
limited  to  BAG  Viscount  Tvpe  810  aircraft, 
Fokker  F.27  Friendship  Mark  200.  400,  500, 
and  600  series  aircraft,  Marvland  Air 
Industries.  Inc.  Fairchild  F-27A,  F.  G,  M.  I. 
FH-227.  FH-227B,  C.  D.  anci  E  series  a.rcraft. 
Gulfstream  Aerospace  Model  G-159  aircraft. 
BAE  SYSTEMS  (Operations)  Limited  HS  748 
series  aircraft.  Mitsubishi  Heavy  Industries, 
Ltd.  YS-11  series  aircraft,  and  Convair 
r'\'600/B40  series  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  thib  .\D. 
The  request  should  include  an  as.sessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 

Table  2  --Removal  Schedule 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

C:omplianc:e  with  this  :\[)  is  rec)uired  as 
indicated,  unless  ,ilrea(lv  done. 

To  prevent  HPT  tiisi  failure.  whi(  h  (ouUi 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  do  the  following: 

(a)  Remove  from  ser\ic:e  the  discs  listed  by 
part  number  in  Table  1  of  this  .AD.  in 
accordance  with  the  following  Table  2  of  this 
AD: 


If: 


Then 


(1)  Engine  is  titled  witin  a  listed  HPT  disc  with  more  than  15,000  cycles 

since  ne^  iCSNi  on  etiective  Gate  of  this  AD 
(2i  Engine  is  fmed  with  a  ;isted  HPT  disc  that  has   i200Ci  CSN  to 

15  000  CSN  on  ettective  date  of  this  AD 
1 3)  Engine  .s  fitted  with  a  usted  HPT  a^sc  mat  ^^as  9  000  to  1 1  999  CSN 

on  etiective  date  ot  this  AD 
i4i  Engine  is  fitted  witt^  a  MSted  HPT  disc  tha'  nas  more  than  6  TOO 

CSN  as  of  June  30   2003 
(5)  Engine  is  fitted  <v'tn  a  ^iStecJ  hPT  disc  as  of  June  30  2004 


Remove  from  service  and  replace  with  a  serviceable  disc  within  300 
cycles  or  tsefore  June  30.  2002  whichever  occurs  earlier 

Remove  from  service  and  replace  with  a  serviceable  disc  withm  600 
cycles  or  before  June  30.  2002.  whichever  occurs  earlier 

Remove  from  service  and  replace  with  a  serviceable  disc  within  900 
cycles 

Before  further  flight,  remove  from  service  and  replace  with  a  service- 
able disc 

Before  further  flight  remove  from  service  and  replace  with  a  service- 
able d'sc 
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(h)  Removf!  from  servii  e  Hny  discs,  listed 
b\  [Mrt  numbt!r  in  (ahle  1  of  this  .\D.  from 
enginHs  that  arc  relurni'd  tor  h  s}io[i  \  isit  for 
aiiv  reason. 

Definitions 

(i )  For  the  purpose  of  this  AD,  a 
st'r\  ireable  disc  is  one  whose  P/N  is  not 
listed  in  Table  1  of  this  AD  Information  on 
the  reworking  of  affected  discs  into 
serviceable  discs  is  specified  in  Rulls-K()\'<.e 
[Jart  Service  Bulletin  [)a"2-,'>,ri  Re\  ision  2, 
dated  lulv  2.^,  2001. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  niethoii  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  ma\  be 
used  if  approved  b\  the  Manager.  Engine 
Certification  Office  {ECO]  Operators  must 
submit  their  requests  through  an  appropriate 
FA.^  Principal  Maintenant  e  Inspei  tor.  who 
may  add  comments  an(i  then  send  i!  In  the 
Manager.  ECO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  nietliods  of 
COinplianc:e  with  this  airworthiness  direi  ti\e. 
if  an\'.  ma\  be  obtained  from  the  FCO 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  190 
of  the  Fecieral  .\viation  Regulations  (14  C.VR 
21.197  and  21  199)  to  operate  the  airplane  tn 
a  loc  ation  wheie  the  requirements  of  this  AH 
can  f)e  accomplished. 

Note  3:  The  subject  ol  this  .AD  is  ad(!ress.'ii 
in  Civil  .Airworthiness  Aulhorit\ 
airworthiness  direi  tive  AD  007-02-2001. 
dated  April  12.  2001 

Effective  Date  of  this  AD 

(f)  This  amendment  bee  onies  effective  on 
0(  tober  I.t.  2001 

Issued  in  Burlington.  Massachusetts,  on 
September  20.  2001. 
lay  J.  Pardee, 

Manager.  Engine  and  Profii-'Ufr  Dirfi  tnrutr 
Ain  raft  Certifuation  Sfnitt 

|FR  Do(    01-24271  Filed  9-27-Ul.  H  4.")  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AEA-05FR] 

Amendment  of  Class  D  Airspace; 
White  Plains,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  Class  D 
airspace  at  Westchester  County  Airport. 
White  Plains.  NY.  This  action  is 
necessary  to  insure  continuous  altitude 
coverage  for  Instrument  Flight  Rules 
operations  to  the  base  of  the  overlying 


Class  B  airspace  The  area  would  be 

dopicti'd  on  aeronautical  (  harts  foi  pilot 

reference. 

EFFECTIVE  DATE:  0901  UTC  December  27 

2001 

FOR  FURTHER  INFORMATION  CONTACT:  Ml 

Francis  lordan.  .Airspati'  S[,io(  iniist. 

.•\irspacp  Branch.  .XE.^-.S^O  ,\ir  !  raffic 

Division.  Eastern  Region.  Federal 

.Aviation  -Administratioii.  1  .Xviation 

Plaza.  Jamaica.  New  Ymk  1  14.34-4809. 

toiephone:  (718)  55;-l-452  1 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  IH.  2001  a  document 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Rpuulations  (14  CFR 
Part  71 !  b\  c^xtending  C^ass  D  airspace 
upward  tn,  but  not  including  .3000  feet 
.\bovp  Cround  Level  (,^GL)  at 
Westchestc^r  County  Airport.  White 
Plains.  N"V'.  was  published  in  the 
Federal  Register  (66  FR  19907). 
Interested  jiarties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
commfinfs  on  the  proposal  to  the  F.\A 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed  The  coordinates  for  this 
airspace  docket  are  based  nn  North 
.American  Datum  83  Class  D  airs[)ace 
areas  designations  for  air'^jiai  e 
extending  upv\-ard  from  the  surfa'  e  are 
published  in  Paragraph  nOOO  of  1  .\.\ 
Order  7400,91.  dated  August  .31,  JDdl 
and  effective  September  16.  2001    T)if 
Class  D  airspace  designation  listed  in 
this  document  will  be  published  in  the 
order 

The  Rule 

This  amendment  to  I'.irl  71  of  the 
Federal  .■\\iatinn  Reguldtmns    14  f^FR 
Part  71)  provides  c  ontrolled  i  j,;ss  0 
airspac;(>  extending  upward  from  the 
surface  of  the  earth  to  .3000  feet  ACL  for 
aircraft  cimducting  IP'R  operations  at 
Westchestt>r  (](nintv  .Xirport   White 
Plains,  NY 

The  FAA  has  dctennineii  that  tiiis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatorv  ac  tion" 
under  Executive  Order  12866.  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Polic:ies  and  Procedures  (44 
FR  11034;  February  26.  1979i:  and  (3) 
does  not  warrant  preparation  of  a 
Regulator*'  Evaluation  as  tht^  antic  ipate<l 
impact  is  so  minimal  Sine  e  this  is  a 
routine  matter  that  will  on!\  affec  t  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  hd\ c 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 

!'lex;hllltV  .•\ct 

list  of  Subjects  in  14LtR  Fart  71 

.\irspd(  c\  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the   Vmendnient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authoritv:  49  L.S.C.  106(g).  4010.3.  40113. 
40120;  EO  10854.  24  FR  9565,  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth 

AEA  N^  U     White  l>Uin».  \^  IRevigedj 

Westchester  County  Airport,  White  Plains. 

NY 
(Lai.  41'04'01'N..  long.  73^42'27"W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  3.000  feet  MSL 
within  a  4.1  mile  radius  of  the  Westchester 
County  Airport.  This  Class  D  airspace  is 
effective  during  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
.^irmen.  The  effective  date  and  lime  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  famaica.  New  York  on  September 
13.2001 

Ric  harci  I    !)ii(  harme. 

>-l.s.s..s;,>.,.'  .'.i'u,..,p. . .  Air  Traffic  Division. 

Eastern  Region. 

(FR  Doc    ('  <  Filed  9-27-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pari  71 

(Airspace  Docket  No  Oi    AEA    16FR' 

Establishment  of  Class  E  Airspace 
Coudersport.  PA 

agency:  Federal  Aviation 
.\.imi!iistration(FAA).  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  action  establishes  Class 
¥.  airspace  at  Coudersport.  PA. 
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Development  of  an  Area  Navigation 
(RNAV),  Helicopter  RNAV343 
approach,  for  the  Charles  Cole  Memorial 
Hospital  Heliport.  Cnudersport.  PA  has 
made  thib  actum  necessarv  Controlled 
airspace  extending  upward  from  700 
feet  Abovp  Ground  Level  (AGLl  is 
needed  to  contain  aircraft  executing  the 
approach  to  the  Charles  Cole  Memorial 
Hospital  Heliport 

EFFECTIVE  DATE:  0901  i  TC  December  27. 
2001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Francis  Jordan,  airspace  Speciah^t 
Airspace  Branch.  AEA-520.  air  Traffic 
Division,  Eastern  Region.  Federal 
Aviation  Administration.  1  Aviation 
Plaza.  Kimaica.  New  York  n4  34-4rtaM 
telephone   i'718)  ,5,51—4521 
SUPPLEMENTARY  INFORMATION: 

History  I 

On  May  2M.  2001  a  document 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  C"FR 
part  71 ;  hv  establnhing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  lAGLi  for  an  RNAV, 
Helicripter  RNA\'  ^4  i  ipproach  to  the 
Charles  (>)le  .Menmridi  Ho-pital 
Heliport.  Coudersport  was  published  in 
the  Federal  Register  fi6  PR  2 4058- 
29059;    lntere5ted  parti'^s  Uf>r(>  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
commf^nts  on  the  proposal  to  the  FAA 
on  or  beforf-  lune  28.  2001    No 
comments  to  the  proposal  were 
received  The  rule  is  adopted  as 
proposed  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400  9l.  dated  August  31.  2001 
and  effec;ti%e  September  16.  2001.  which 
is  incorporated  by  reference  in  14  CFR 
711   The  Class  E  airspace  designation 
listed  in  this  document  will  hf 
published  in  the  Order 

The  Rule  I 

This  amendni'Mit  to  part  71  of  the 
Federal  .\viation  Regulations  fl4  CFR 
part  71 1  provider  (  nntrolled  Class  E 
airspace  extending  upward  from  ~n() 
feet  above  the  surface  for  airt.raft 
conducting  Instrument  Flight  Rules 
(IFR;  operations  at  the  Charlev  Cole 
Memorial  Hospital  H''lipnn. 
Couderport.  P.-\ 

The  F.\.\  ha',  determined  tha*  this 
regulation  onl\  inv(jlves  an  established 
body  rif  technical  regulations  for  whic:h 
frequent  and  routine  amendnietit>  tre 
necessar;  to  keep  them  oper.iti^.ii.iiK 


current  Therefore,  thi*-  regulation;  (1)  is 
not  a  "significant  regulatory  action' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Sine  e  this  is  a 
routing  matter  that  will  onlv  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  bv  reference. 
Navigation  (airl. 

Adoption  ot  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  "1  as  follows 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

.^uthority:  49  U.S.C.  106(g).  40103.  40U.V 
40120; E.O.  10854.  24  FR  9565. 3  CFR. 1959- 
1963  Comp..  p.  389. 

§71  1     [Amended] 

2.  The  incorporation  bv  reterenc  e  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9(.  Airspace 
Designations  and  Reporting  Points. 
dated  August  31.  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  class  E  airspace  areas 
exlending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5  (  ()ud»Tsport  |NF\\| 

Charles  Cole  Memorial  Hospital  Heliport. 
PAdat.  4r46'17"N..  long.  77  58'46"\V  ) 
That  airspace  extending  upward  from  "uo 
feel  above  the  surface  within  a  6  mile  radius 
of  the  Charles  Cole  Memorial  Hospital 
Heliport  excluding  that  airspace  within  the 
Galeton.  PA.  Class  E5  Airspace  area. 

Issued  in  {amaica.  New  York  on  September 
13.  2001 
Richard  I   I)u(  harme. 

Assistant  Manager.  Air  Traffic  Division. 

Eastern  Region. 

|FR  Doc.  01-23937  Filed  9-27-4J1    H  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-17FR] 

Establishment  of  Class  E  Airspace; 
Sharon,  PA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Sharon.  PA.  Development 
of  an  .^.rea  Navigation  (RNAV). 
Helicopter  RNAV262  approach,  for  the 
Shenango-UMPC  Horizon  Hospital 
Heliport.  Sharon.  PA  has  made  this 
action  necessary.  Controlled  airspace 
extending  upward  from  700  feet  .^bnve 
Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach 
to  the  Shenango-UMPC  Horizon 
Hospital  Heliport. 

EFFECTIVE  DATE:  0901  LTC;  December  27, 
2001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Francis  lordan.  Airspace  Specialist. 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  1  .Aviation 
Plaza.  lamaica,  New  York  11434-4809. 
telephone:  (718)  55,^-4521 
SUPPLEMENTARY  INFORMATION: 

History 

On  lune  11.  2001  a  document 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  bv  establishing  Class  E  airspace 
extending  upward  from  700  feet  above 
Ground  Level  (AGL)  for  an  RNAV. 
Helicopter  RNAV262  approach  to  the 
Shenango-UMPC  Horizon  Hospital 
Heliport.  Sharon.  PA  was  published  in 
the  Federal  Register  (66  FR  .31196- 
31197)  Interested  parties  were  invited  » 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  (uly  11.  2001.  No  comments 
to  the  proposal  were  received.  The  rule 
is  adopted  as  proposed.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.91.  dated  August  31.  2001 
and  effective  September  16.  2001.  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  order. 
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The  Rule 

This  amendment  to  Pari  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  CHass  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  Instrument  Flight  Rules 
(IFR)  operations  at  the  Shenango-UMPC 
Horizon  Hospital  Heliport.  Sharon,  PA 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation;  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv'  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulat()r\ 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  bv  refprence. 
Navigation  (air) 

Adoption  of  the  Amendment 

in  consideration  f)f  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 —[AMENDED] 

1   The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  IS  CI  10».(g).  4010,i.  4011.5 
40120  to  10854.  24  VR  956.T.  3  CFR  1959- 
196,i  Comp..  p   .189 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administmtion  Order  7400.91.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001  effective 
September  16.  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  t  airsfnu  i^  anas 
extending  upward  from  ~()0  ivft  or  mi>rt^ 
above  the  surface  ot  thi'  earth 

AEA  PA  E5.  Shartin.  V\  |NEW  1 

Shenago-l 'MP(^  Horizon  Hospital  Hclipnrt 
(lat   42    Uiq'N'  .  long.  80  28'05'AV  ] 
Point  in  Spat  e  ("oordinattts 
(lat.  41    l,r29'N  .  long   80  2H  10"\V  ) 

That  airspai  e  cxtfodinp  upward  from  70(1 
feet  abn\t'  the  Mirfat  e  within  a  f)  miii-  radiii'- 
of  the  Shenango-1  MPC.  Horizon  Hospital 
Heliport. 


Issued  in  famaica,  New  York  on  September 
l.i.  2001 
Richard  |.  Ducharme. 

Assistant  Manager.  Air  Traffic  Division. 

Eastern  Region. 

;FR  D(K    01-2iq^R  Filed  9-27-01;  8:45  am] 

B«LUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  01-AEA-20FR] 

Establishment  of  Class  E  Airspace: 
Stafford,  VA 

agency:  Federal  A\idtinn 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  artion  establishes  Class 

E  airspace  at  Stafford.  \'A.  Controlled 
airspace  extending  upward  from  the 
surface  is  needed  to  accommodate 
flights  operating  into  Stafford  Regional 
Airport  und<T  histruin'Tit  Fhcht  Rules 
fIFR) 

EFFECTIVE  DATE:  0901  L  IL  Uecember  J.: . 

2001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Francis  lordan.  .^irspac  e  Speciaiist. 
Airspace  Branch   .-^L.^-520.  Air  Traffic 
Division.  Eastern  Rt^gion.  Federal 
.Aviation  Administration,  1  .Aviation 
Plaza.  Jamaica.  New  ^'ork  1 14  U--4HIIM 
telephone;  (718)  o5'<-45Jl 
SUPPLEMENTARY  INFORMATION: 

History 

On  !ul\  24.  20(11.  d  liiK  uiiK'iit 
proposing  to  <imend  Part  "1  -if  the 
Federal  Aviation  Regulatiuns  ;14  t.FK 
Part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  f>'f!  .ihnve 
the  surface  within  d  h  2  milf  r.iiiii-  of 
the  Stafford  Regional  .Airport.  Slafldri 
VA  was  published  in  th*>  Federal 
Register  (86  FR  38J85-.<H38ti, 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  b\  submitting  written 
comments  on  the  proposal  tp  tin'  Y \\ 
on  or  before  August  23.  2(H)  1.  .\u 
comments  to  the  proposal  were 
receueri  The  rule  is  adopted  as 
proposed  The  coordinat(>s  for  thi^ 
airspace  docket  are  based  on  \iirl)i 
Ameri(.an  Datum  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  700  feet  nr  more 
above  the  surfai  e  of  the  earth  are 
published  in  paragraph  hO().S  nf  F.\.\ 
Order  7400  91,  dated  .August   -11    2001 
and  effective  September  lb   2001    \vhich 
is  incorporated  by  reference  in  14  (  VX 


71 .1 .  The  Class  E  airspace  designation 

listed  in  this  document  will  be 

pii))lisli.'ii  m  the  Order. 

The  Rule 

T).:-  liuendment  to  Part  71  of  the 
Feder.i,  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
fee!  ,,h  \  1  ttii  surface  for  aircraft 
cdi:  i;i(  'i:.j  !'•  R  operations  at  the 
Stallura  Kegiunal  Airport,  Stafford,  VA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
'liody  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  Is 
not  a  'significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Februar\'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  prtxredures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act, 

List  of  Subje« Is  in  14  CFR  Pari  71 

Airspdi.c-,  im.tiipoirtiiDii  i}\  reference. 
Navigation  (air) 

.Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

amends  14  CFR  par*  "i  hs  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

\ultinr  itv:  49  U.S.C.  106(g).  40103.  4011:1. 
40120.  bU  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p   389 

§711     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
.Administration  Order  7400.9).  Airspace 
Designations  and  Reporting  Points. 
dat.  li  August  31.  2001  and  effective 
Se[itt mtier  16.  2001,  is  amended  as 
follows: 

Paragraph  6005     Class  E  Airspace  Anvs 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

AEAVAE5     St..nor,t   \  A  (New) 

Stafford  ClommuMiiN  .-Miport 

(Lat  38'23'53'N.   long.  77'-27'26"UM 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.2  mile 
radius  of  the  Stafford  Regional  .Airport. 


I 
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Stafford  \  .\  ^-xc  luding  Special  Use  Airspace 

(SUAl. 

Issued  in  Jamaica.  New  York  on  September 
1  V  jnoi 
Richard  ].  Ducharme, 

A-''.i<'c!ni  Manager.  Air  Traffic  Division. 

Ea<trrn  Region. 

:FR  Doc.  01-23941  Filed  9-27-01;  8:45  am) 

BILLING  CODE  49lO-'3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71  I 

[Airspace  Docket  No.  01-AEA-19FR] 

Amendment  to  Class  E  Airspace; 
Pittsburgh,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  Class  E 
airspace  at  Pittsburgh.  PA.  This  action  is 

neressarv  to  insure  continuous  coverage 
for  instrument  Flight  Rules  (IFR) 
operations  to  th^^  Pittsburgh 
International  and  Allegheny  County 
.Airports  The  affet  ted  airspace  will  be 
depicted  on  afrcnaatK  a!  'harts  for  pilot 
reference 

EFFECTIVE  DATE:  nqrii  I  TC  November  1, 
2001 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Francis  [ordan,  .Air^pat  e  Spe(  iali?t. 
Airspace  Branch,  .\F.\-520.  .-Kir  Traffic 
Division.  Eastern  Region.  Federal 
.Aviation  .Administration.  1  Aviation 
Plaza.  lamaica,  N^w  >ork  114"^4-4Rnfl 
telephone:  '7181  55^-4521 
SUPPLEMENTARY  INFORMATION: 

History 

On  luly  24.  2001  a  document 
proposing  to  amend  Part  71  of  thi> 
Federal  .A\iation  Regulations  (14  i'VH 
Part  71 J  b\  expanding  Class  E  airspac  >• 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  at  Greater 
Pittsburgh  International  .Airport,  and 
Alleghenv  County  .Airport.  P.A  was 
published  in  the  Federal  Register  (66  FR 
.38386-:i8387)   Interested  parties  were 
invited  to  participate^  m  this  rulemaking 
proceedmg  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received-  The  iul'>  is  adopted  as 
proposed  The  coordinate^  for  this 
airspace  docket  are  based  on  North 
American  Datum  83  Class  E  airspace 
areas  designations  for  airspace 
e.xtending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  F.AA 


Order  74(10  Ml   ilat.-d  August  31.  2001 
and  effectuf  .St-ptember  16.  2001.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published  in  the 
order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  for 
aircraft  conducting  IFR  operations  at 
Greater  Pittsburgh  International  .Airport 
and  Allegheny  County  Airport. 
Pittsburgh.  PA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatorv  action' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onlv  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibilitv  Act. 

List  of  Subjects  m  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

.Adoption  of  the  .Amendment 

In  consideration  ot  th"  foregoing,  the 
Federal  Aviation  Adniinistratum 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  149  IJ.S.C.  106(g).  40103.  401 1.5. 
40120.  K.O'  10854.  24  FR  9565.  3. 

2.  The  incorporation  by  reference  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400.9),  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

Paragraph  5000  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  PA  E5.  Pittsburgh.  PA  IREVISFD] 

Greater  Pittsburgli  Inlerndtioiial  Airport 
(lat.  40"  29'  29'N..  long.  80   13'  57"W.) 
Alleghenv  County  Airport 
(lat.  40^~  21'  le'N..  long.  79=  55'  48'TV. 


STARG  OM 

(lat.  40"  29'  l.i"\..  long,  HO    21'  14"\V.) 

That  airspai  e  extending  upward  from  700 
feet  above  the  surface  within  a  7.9  mile 
radius  of  Greater  Pittsburgh  International 
Airport  and  within  3,!  miles  eaih  side  of  the 
Greater  Pitt'^burgh  International  .Airport 
Runwa\  U)R  localizer  (  ourse  extending  from 
the  7.9  mile  radius  to  5.7  miles  west  of  the 
STARG  OM  and  within  a  8,5  mile  ratiius  of 
.Alleghen\'  Gountv  .Airport. 

Issued  in  lamaica.  New  Vuri^  on  September 
10.  200! 
F.D.  Hatfield. 

.V/iinager.  .-Mr  Trnttic  ni\  i'>ion.  Eostcrn  Bfzion. 
[FRDoc.  01-23942  Filed  9-27-(]l,  H  4'i  ami 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  736,  738,  740.  742,  745, 
770,  and  774 

[Docket  No.  010914228-1228-01] 

RIN  0694-AC43 

Revisions  and  Clarifications  to  the 
Export  Administration  Regulations — 
Chemical  and  Biological  Weapons 
Controls:  Australia  Group;  Chemical 
Weapons  Convention 

agency:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BX^A)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  implement  the  understandings 
reached  at  the  October  2000  plenarv' 
meeting  of  the  Australia  Group  (AG). 
This  final  rule  amends  the  Commerce 
Control  List  (CCL)  and  the 
corresponding  export  licensing 
provisions  in  the  EAR  to  authorize 
exports,  without  a  license,  to  State 
Parties  to  the  Chemical  Weapons 
Convention  (CWC)  of  medical, 
analytical,  diagnostic,  and  foo9  testing 
kits  containing  small  quantities  of  AG- 
controlled  chemicals  that  are  also 
identified  on  CWC  Schedule  2  or  3, 
provided  that  they  meet  certain  criteria. 
An  export  license  for  these  kits  is  still 
required  for  anti-terrorism  (AT)  reasons 
or  for  other  reasons  specified  in  the  EAR 
(e.g.,  embargoes).  This  rule  also  amends 
the  CCL  to  implement  a  new  AG  policy 
on  mixtures  containing  certain  AG- 
controUed  chemicals.  Mixtures 
containing  less  than  30  percent  by 
weight  (previously  25  percent  or  less)  of 
any  single  AG-controUed  chemical 
generally  may  be  exported  without  a 
license,  unless  the  controlled  chemical 
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is  also:  (1)  A  CVVC  Schedule  1  chemical 
or  (2)  a  CWC  Schedule  2  chemical 
destined  for  a  State  not  Party  to  the 
CWC.  However,  exports  of  these 
mixtures  to  certain  destinations 
continue  to  require  a  license  for  AT 
reasons  or  for  other  reasons  specified  in 
the  EAR  (e.g..  embargoes).      . 

In  addition,  this  final  rule  amends  the 
CCL  to  clarify  controls  on  certain 
graphite-lined  chemical  manufacturing 
equipment,  to  revise  controls  on 
centrifugal  separators,  and  to  establish  a 
new  minimum  size  threshold  for  the 
control  of  heat  exchangers  and 
condensers  Furthermore,  this  rule 
amends  the  EAR  by  adding  Cyprus  and 
Turkey  to  Country  GrouptA:3.  which 
identifies  the  countries  that  participate 
in  the  Australia  Group,  thereby 
eliminating  license  requirements  for 
exports  and  reexports  of  certain  AG- 
controUed  items  to  these  two  countries. 

This  rule  also  amends  the  CWC- 
related  provisions  in  the  EAR  to  clarifx' 
the  export  license  requirements  and 
policies  for  certain  toxic  chemicals  and 
precursors  listed  in  the  Schedules  of 
Chemicals  contained  within  the  Annex 
on  Chemicals  to  the  CWC,  Specifically, 
this  rule  revises  certain  CWC-related 
provisions  in  the  EAR  to  clarif\  BXA's 
export  license  requirements  and  policies 
in  light  of  the  CWC  prohibition  on 
retransfers  of  Schedule  1  chemicals  to 
third  countries  and  the  CWC  prohibition 
on  exports  of  Schedule  2  chemicals  to 
States  not  Party  to  the  CWC  that  took 
effect  on  Aprir29.  2000.  Finally,  this 
rule  updates  the  list  of  countries  that  are 
currentlv  States  Parties  to  the  CWC  by 
adding  the  following  countries: 
Azerbaijan.  Colombia,  Dominica. 
Eritrea.  Gabon.  lamaica.  Kazakhstan. 
Kiribati.  Liechtenstein.  Malaysia. 
Mozambique,  Nicaragua.  San  Marino. 
the  United  Arab  Emirates.  Yemen,  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro),  and  Zambia 
DATES:  This  rule  is  effective  September 
28. 2001, 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Seevaratnam.  Office  of  Chemical 
and  Biological  Controls  and  Treaty 
Compliance.  Bureau  of  Export 
Administration.  Telephone:  (202)  501- 
7900. 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  Revisions  to  the  EAR  Based  on  the 
October  2000  Plenan-  Meetin:^  of  the 
Australia  Group 

The  Bureau  of  Export  Administration 
(BXA)  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
implement  understandings  reached  at 


the  annual  plenar\'  meeting  of  the 
Australia  Group  (AG)  chemical  anti 
biological  weapons  nonproliferatiun 
control  regime  that  was  held  in  Pans  on 
October  2-5.  2000  The  Australia  Group 
is  a  multilateral  forum,  consisting  of  32 
participating  countries,  that  maintains 
export  controls  on  a  list  of  chemicals, 
biological  agents,  and  related  equipment 
and  technology  that  could  be  used  in  a 
chemical  or  biological  weapons 
program  The  AG  periodically  reviews 
items  on  its  control  list  to  enhance  the 
effectiveness  of  participating 
governments  national  t:oiitrols  and  to 
achieve  greater  harmonization  among 
these  controls. 

At  the  October  2000  AG  plenary 
meeting,  partu  ipants  reached  an 
understanding  that  it  was  permissible  to 
allow  exports,  without  a  license,  to  State 
Parties  to  the  Chemical  Weapons 
Convention  (CVVC)  (destinations  listed 
in  Supplement  No  2  to  part  745  of  the 
EAR)  of  medical,  analytical,  diagnostic, 
and  food  testing  kits  containing  small 
quantities  of  .-XG-c  ontrolled  chemicals 
that  also  are  identified  as  Schedule  2  or 
3  chemicals  under  the  CWC,  provided 
that  the  kits:  (1 )  Are  pre-packaged 
materials  of  defined  composition,  (2)  are 
specificalU  de\'eloped,  [mi  kai:>'ri   ami 
marketed  for  diagnostic.  analyiiLdi.  i.ii 
public  health  purposes,  and  (3)  contain 
no  more  than  300  gram>  nf  anv  single 
AG-c:()n trolled  chemical 

This  final  rule  implements  the  AG 
understanding  cm  kits  by  amending  the 
License  Requirements  section  of  Export 
Control  (Classification  Number  (ECCN) 
1C350  on  the  CCommerce  Control  List 
IC;CL)  to  add  a  new  Note  4  that  excludes 
such  test  kits  from  the  scope  of  this 
ECCN  These  kits  are  now  controlled 
under  ECCN  1(^995.  where  they 
continue  to  require  a  license  to  States 
not  Partv  to  the  CWC  for  "CW"  reasons 
and  to  certain  destinations  for  "AT" 
reasons.  This  rule  also  revises  section 
742.18  of  the  EAR  to  include  a 
description  of  the  license  requirements 
and  licensing  policies  that  apply  to 
exports  of  test  kits  controlled  by  ECCN 
1C995  to  States  not  Partv  to  the  CWC. 

Partu  ipants  at  the  October  2000  AG 
plenar\  mf^eting  also  reached  an 
understanding  on  a  rule  govprning 
exports  of  mixtures  that  contain  AG- 
controlled  chemicals  (identified  in 
ECCN  1G350!   Mixtures  containing  less 
than  30  percent  In  weight  (previously 
25  percent  or  less)  of  anv  single  AG- 
controlled  chemical  generally  may  be 
exported  without  a  license  unless  the 
controlled  chemical  is  also:  ^1)  A  CWC 
Schedule  1  chemical  or  (2)^  CWC 
Schedule  2  <  hemical  destined  for  a  State 
not  Party  to  the  CWC.  Mixtures 
excluded  from  the  scope  of  ECCN 


1C350.  as  described  in  the  License 
KfHuiirements  Note  that  applies  to 
mixtures  containing  chemicals 
controlled  by  that  ECCN,  continue  to  be 
controlled  to  certain  destinations  under 
ECCN  1C995  for  AT  reasons.  This  final 
rule  revises  Note  2  in  the  License 
Requirements  section  of  ECCN  1C350  to 
reflect  the  new  AG  understanding  on 
mixtures. 

A  license  continues  to  be  required  for 
exports,  to  States  not  Party  to  the  CWC. 
of  mixtures  that  contain  more  than  10 
percent  of  any  single  AG-controlled 
CWC  Schedule  2  chemical.  A  license  is 
also  still  required  to  export  mixtures 
containing  AG-controlled  CWC 
Schedule  1  chemicals,  regardless  of  the 
concentration,  unless  the  mixture 
contains  less  than  0.5  percent  aggregate 
quantities  of  Schedule  1  chemicals  as 
unavoidable  by-nroducts  or  impurities 
(i.e..  the  Schedule  1  chemicals  have  not 
been  intentionally  produced  or  added) 

The  October  2000  AG  plenarv'  meeting 
also  resulted  in  understandings  to 
establish  a  new  minimum  size  threshold 
for  the  control  of  heat  exchangers  and 
condensers,  to  clarify  controls  on 
certain  graphite-lined  equipment,  and  to 
revise  controls  on  centrifugal  separators 
This  final  rule  implements  these 
changes  bv  revising  the  List  of  Items 
Controlled  in  ECCNs  2B350  and  2B352 

Specifically,  this  rule  revises  ECCN 
2B350.d  to  establish  a  minimum  size 
control  threshold  for  the  heat  transfer 
surface  area  of  heat  exchangers  and 
condensers  This  ECCN  now  controls 
heat  exchangers  or  condensers  with  a 
heat  transfer  surface  area  of  less  than  20 
m-,  but  greater  than  0  15  m^,  where  all 
surfaces  that  come  in  direct  contact  with 
the  chemical(s)  being  processed  are 
made  from  certain  listed  materials  This 
rule  also  revises  ECCN  2B350  to  clarif\- 
that  certain  heat  exchangers  or 
condensers  (2B350.d.4),  distillation  or 
absorption  columns  (2B350.e.4),  multi- 
walled  piping  (2B350.h.4),  and  pumps 
(2B350.i.6)  are  controlled  under  this 
entr\'  if  all  surfaces  that  come  in  direct 
contact  with  the  chemical  being 
processed  are  made  of  carbon-graphite 
A  technical  note  is  added  to  ECCN 
2B350  to  define  "carbon-graphite"  as  a 
composition  consisting  primarily  of 
graphite  and  amorphous  carbon,  in 
which  the  graphite  is  8  percent  or  more 
bv  weight  of  the  composition. 

This  final  rule  revises  the  controls  on 
centrifugal  separators  controlled  under 
ECCN  2B352  by  changing  the  control 
criterion  that  applies  to  sealing  joints 
located  within  the  steam  containment 
area  from  "double  or  multiple  sealing 
joints"  to  "one  or  more  sealing  joints". 
Finally,  this  rule  amends  the  EAR  to 
add  Cyprus  and  Turkey  as  the  two 
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newest  participating  countries  in  the 

Australia  Group  (which  now  includes  a 
total  of  32  countries;.  Supplemont  No.  1 
to  part  740  fCountPv'  Groupsj  is  revised 
to  add  Cvprus  and  Turkey  to  Country 
Group  A:3  (Australia  Group)  and 
Supplement  No   1  to  part  738 
(Commerce  Cnuntrv  c;hart)  is  revised  to 
remove  the  licensing  requirements  for 
both  countries  under  CB  Column  2  in 
conformance  with  the  licensing  policy 
that  applies  to  other  AG  particip-iting 
countries.  This  rule  also  amends  section 
770.2  paragraph  (k).  interpretation  11; 
Precursor  chemicals."  bv  removing  an 
unnecessary  listing  of  the  countries 
participating  in  the  Australia  Group. 

B.  Rp\isions  and  Clarifications  to  the 
CWC-Related  Provisions  in  the  EAR 

The  Bureau  of  Export  Administration 
(BX.\)  also  is  amending  provisions  in 
the  Export  Administration  Regulations 
(EAR)  related  to  the  Chemical  Weapons 
Convention  (CWC)  to  clarif\'  BXA  s 
export  license  requirements  and  policies 
for  these  chemicals  and  precursors  in 
light  of  the  CWC  prohibition  on 
retransfers  of  Schedule  1  chemicals  to 
third  countries  and  the  CWC  prohibition 
on  exports  of  Schedule  2  chemicals  and 
precursors  to  States  not  Party  to  the 
CWC  that  took  effect  on  April  29.  2000 

Specifically,  this  rule  revises  section 
742.18(b)(l)(i)  in  the  EAR.  which 
identifies  certain  factors  that  BXA  will 
consider  when  reviewing  license 
applications  to  export  Schedule  1 
chemicals  to  States  Parties  to  the  CWC 
(see  Supplement  No   2  to  part  745  of  the 
EAR),  Previouslv,  paragraph  (b)(l)(i) 
listed  three  conditions  that  had  to  be 
met  before  BXA  would  approve  an 
application  to  export  Schedule  1 
chemicals  to  States  Parties  to  the  CWC. 
.Now,  the  licensing  policy  in  paragraph 
(b)(l){i)  states  that  BXA  generally  will 
deny  license  applications  to  export 
Schedule  1  chemicals  to  States  Parties 
to  the  CWC.  unless  all  of  the  conditions 
are  met.  A  new  licensing  condition. 
which  restates  the  CWC  prohibition 
against  retransfers  of  Schedule  1 
chemicals  to  third  countries,  is  added  to 
the  three  conditions  originally  listed  in 
paragraph  (b)(l)(i]  BXA  generally  will 
deny  applications  to  export  CWC 
Schedule  1  chemicals  that  were 
imported  into  the  L'nited  States  on  or 
after  April  29,  1997.  unless  the 
Schedule  1  chemicals  are  to  be  exported 
back  to  the  same  State  Parly  from  which 
they  were  previously  imported 

This  rule  also  amends  section  742.18 
of  the  EAR  by  removing  the  license 
requirements  and  policies  that  applied 
to  exports  of  CWC  Schedule  2  chemicals 
and  precursors  to  States  not  Party  to  the 
CWC  prior  to  the  .\pril  29.  2000. 


effective  date  of  the  CWC  prohibition  on 
such  exports.  Since  April  29,  2000,  all 
exports  of  CWC  Schedule  2  chemicals  to 
States  not  Party  to  the  CWC  have 
required  a  license  and  have  been  subject 
to  a  general  policy  of  denial. 

In  addition,  this  rule  revises  section 
742.18  to  clarif\-  the  licensing 
requirements  and  policies  that  apply  to 
exports  of  Schedule  3  chemicals  and 
precursors  controlled  for  CW  reasons  by 
Export  Control  (Hassification  Number 
(ECCN)  1C350  or  1C355  to  States  not 
Party  to  the  CWC.  This  rule  states  that 
an  End-Use  Certificate  is  required  to 
export  any  quantity  of  a  CWC  Schedule 
3  chemical  to  States  not  Partv  to  the 
CWC,  regardless  of  whether  or  not  a 
license  is  required  for  reasons  other 
than  CW  reasons  (please  note  that  BX,-\ 
does  not  require  submission  of  an  End- 
Use  Certificate  for  reexports:  however. 
reexports  of  Schedule  3  chemicals  may 
be  subject  to  an  End-Use  flertificate 
requirement  by  governments  of  other 
countries).  The  CWC-related  licensing 
requirements  in  section  742.18  are  also 
revised  to  inform  exporters  that  exports 
of  chemicals  controlled  for  CW  reasons 
may  require  a  license  for  other  reasons 
set  forth  elsewhere  in  the  EAR.  Section 
742  18  now  cross-references  the 
Australia  Group  licensing  requirements 
and  policies  in  section  742.2  of  the  EAR, 
the  end-use  and  end-user  restrictions  in 
part  744  of  the  EAR.  and  the  restrictions 
in  part  746  of  the  EAR  that  apply  to 
embargoed  destinations. 

This  rule  revises  Supplement  No.  2  to 
part  745  (titled  'States  Parties  to  the 
Convention  on  the  Prohibition  of  the 
Development,  Production,  Stockpiling, 
and  Use  of  Chemical  Weapons  and  on 
Their  Destruction")  by  adding  the 
names  of  countries  that  have  recently 
become  CWC  States  Parties  (i.e.. 
Azerbaijan,  Colombia.  Dominica, 
Eritrea,  Gabon.  Jamaica,  Kazakhstan. 
Kiribati,  Liechtenstein.  Malaysia, 
Mozambique,  Nicaragua.  San  Marino, 
the  United  Arab  Emirates.  Yemen,  the 
Federal  Republic  of  Jugoslavia  (Serbia 
and  Montenegro),  and  Zambia). 

This  rule  amends  Supplement  No.  1 
to  part  774  (the  Commerce  Control  List) 
(CCL)  by  revising  the  "License 
Requirements  '  sections  of  ECCNs  1C350 
and  1C355  to  clarifv'  the  licensing 
requirements  and  policies  for  chemicals 
controlled  bv  the^e  ECCNs  for  CW 
reasons.  The  revisions  to  these  ECCNs 
conform  with  the  clarifications  that  this 
rule  makes  in  the  C;WC  licensing 
r«H]uirements  and  policies  described  in 
section  742.18  of  the  EAR.  The  rule 
clarifies  and  restructures,  but  does  not 
change.  BXAs  policy  r:oncerning 
sample  shipments  of  chemicals  and 
precursors  controlled  bv  ECCN  1C350. 


For  example,  this  rule  adds  CWC 
Schedule  2  chemicals  to  the  category  of 
"chemicals  not  eligible"  for  sample 
shipments,  as  described  in  the  License 
Requirements  Notes  for  ECCN  1C350. 
Language  is  added  to  the  eligibility 
requirements  for  sample  shipments  in 
ECCN  1C350  to  emphasize  that  the  End- 
Use  Certificate  requirement  described  in 
section  745.2  of  the  EAR  applies  to 
exports  of  "any  quantity"  of  Schedule  3 
chemicals  to  CWC  non-States  Parties. 

This  rule  also  revises  Note  1(b)  in  the 
License  Requirements  section  of  ECCN 
1C355  to  implement  a  decision  of  the 
Organization  for  the  Prevention  of 
Chemical  Weapons  (OPCW)  of  the  CWC 
concerning  mixtures  that  contain  one  or 
more  CWC  Schedule  3  chemicals.  The 
OPCW  eliminated  end-use  certificate 
requirements  for  products  containing 
"30  percent  or  less"  by  weight  of  anv 
single  Schedule  3  chemical.  However, 
the  AG  rule  for  mixtures  that  contain 
Schedule  3  chemicals  controlled  bv 
ECCN  1C350  only  exempts  mixtures 
that  contain  "less  than  30  percent"  by 
weight  of  any  single  Schedule  3 
chemical.  Therefore,  this  rule 
implements  a  mixtures  rule  of  "less 
than  30  percent"  in  ECCN  1C355  to  be 
consistent  with  the  AG  mi.xtures  rule  in 
ECCN  1C350. 

In  addition,  this  rule  revises  the 
requirements  for  mixtures  containing 
one  or  more  CWC  Schedule  2  chemicals 
controlled  by  ECCN  1C355  to  reflect  the 
more  stringent  CWC  controls  that  apply 
to  the  toxic  chemical  PFIB.  Mixtures 
containing  one  or  more  CWC  Schedule 
2  chemicals  controlled  by  ECCN  1C355 
do  not  require  a  license  for  CW  reasons 
if  they  contain  10  percent  or  less  of  any 
single  CWC  Schedule  2  chemical, 
except  for  mixtures  containing  PFIB. 
which  require  a  license  when  PFIB 
constitutes  more  than  1  percent  of  the 
weight  of  the  mixture. 

Finally,  this  rule  amends  section 
736.2(b)(7)(i),  which  contains 
Prohibition  Seven,  "Support  of 
Proliferation  Activitie^(U.S.  Person 
Proliferation  Activity)."  bv  removing  the 
reference  to  the  End-Use  Certificate 
requirement  that  previously  applied  to 
exports  of  CWC  Schedule  2  chemicals  to 
States  not  Party  to  the  CWC.  This 
change  is  based  on  the  CWC  prohibition 
on  exports  of  Schedule  2  chemicals  and 
precursors  to  States  not  Party  to  the 
CWC  that  took  effect  on  April  29,  2000, 
In  addition,  this  rule  amends  section 
736.2(b)(7)(i)  to  correctly  reference  the 
advance  notification  and  annual  report 
requirements  contained  in  section  745.1 
that  apply  to  Schedule  1  chemicals  and 
precursors  fisted  in  Supplement  No.  1  to 
part  745  of  the  EAR. 
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Rulemaking  Requirements 

1.  This  rule  has  been  determined  ncit 
to  be  significant  for  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  This  rule 
contains  collections  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Numbers  0694-0088  and  0694-0117 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  no'ce  of  propo-sed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  militarv  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U  S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law.  the 
analvtical  requirements  of  the 
Regulator.-  Flexibility  Act  (5  U.S.C:  601 
et  seq]  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  VVillard  Fisher.  Regulatory 
Policy  Division.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Room  2705.  14th  Street  and 
Pennsvlvania  Avenue.  N.W.. 
Washington.  DC  20230. 

List  of  Subjects 

15CFR  Part  738 

Administrative  practice  and 
procedure.  Exports.  Foreign  trade. 


ISCFRPart  740 

Administrative  prattiLf  and 
procedure.  Exports.  Foreign  trade. 
Reporting  and  rtn ordkcfpint^ 
requirements 

15  CFR  Purts  736,  742.  and  770 

Exports,  Foreign  trade. 

15  CFR  Part  745 

Administrative  practice  and 
procedure.  Chemicals.  Exports.  Foreign 
trade.  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  -'4 

Exports.  Foreign  trail*'.  Reporting  and 
recordkeeping  requirf'ments 

Accordingly.  Parts  736.  738   "40  742, 
745.  770.  and  774  of  thp  Export 
Administration  Regulations  115  f^I'R 
Parts  730-799)  are  amended  as  folldw. 

1    The  authority  citation  for  15  CFR 
Part  736  is  revised  to  read  as  follows: 

Authority:  nO  I  .S.C.  app.  2401  etseq..  50 
U.S.C,  1701  et  seq;  E.O.  12938.  59  FR  59099, 
3  CFR.  1994  Comp.  p.  950:  E.O.  13020.  61  FR 
54079.  3  CFR.  1996  Comp  p.  219;  E.O. 
1302B.  61  FR  58767,  3  CFR.  1996  Comp.  p. 
228;  E  O   1:^222,  66  FR  44025.  August  22. 
2001    Nfitue  of  November  9.  2000.  65  FR 
6806:f   3  CFR.  2000  Comp.  p.  408 

■    2,  The  authority  citation  for  I.t  (  VK 
Part  738  is  revised  to  read  as  follows: 

.Authority:  50  CSC.  app  2401  e(  seq.;  50 
CSC    l~oi  ft  s>-q.:  10  U.S.C.  7420;  10  U.S.C. 
7430ie);  18  U.S.C.  2510  et  seq..  22  U.S.C. 
287c;  22  U.S.C.  3201  et  seq.:  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
use.  6212;  43  U  S.C.  1354;  46  U.S.C.  app. 
466c;  50  I  .S.C.  app.  5;  E.O.  13026.  61  FR 
i876-  .iCFR   1996  Comp.  p.  228:  E.O. 
1  tJ2:   (>6  PR  44025,  .August  22,  2001. 

3  The  authority  ( itation  for  15  CFR 
Part  740  is  revised  to  read  as  follows: 

.Authority:  50  I    S.C.  app.  2401  et  seq.:  50 
r  SC.   1701  ft  st-q.:  E.O.  13026.61  FR  58767. 
:\  CFR.  1996  Comp     p   228:  E.O.  13222.  66 
FR  44025.  .August  22.  2001, 

4,  The  authorit\  (itatinn  ftir  1 "  t  \'K 
Part  742  is  re\is(Hl  to  read  as  follows: 

.Authority:  "ui  1  ,S.C.  app.  2401  et  seq.:  50 
1    ,S  {     roi  rt  -fq.:  18  U.S.C.  2510  et  seq.: 
22  I   S  C:  3201  ( /  ^t-q  :  42  U.S.C.  2139a;  E.O. 
12058  43  FR  2094-   3  CFR.  1978 Comp..  p. 
KM   [■:  C   12851.  58  FR  33181.  3  CFR.  1993 
Ciomp..  p.  608:  F  O.  12938.  59  FR  59099.  3 
CFR.  1994  Comp,,  p.  950;  E.O.  13026.  61  FR 
58767.  3  CFR   1996  Comp..  p.  228;  E.O. 
13222.  66  FR  44025.  August  22.  2001;  Notice 
of  NovembtT  9.  2000.  65  FR  68063.  3  CFK 
2000  Cump    p   408 

5.  The  authont\  i  itatimi  for  15  CFK 
Part  745  is  rexised  to  read  a^  fnllnws: 


Authority:  50  U.S.C.  1701  et  seq.:  E.O. 
12938.  59  FR  59099.  3  CFR.  1994  Comp..  p. 
950;  Notice  of  November  9.  2000.  65  FR 
68063.  3  CFR.  2000  Comp.  p.  408 

6.  The  authority  citation  for  15  CFR 
Part  770  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  el  seq.:  50 
use.  1701  et  seq.:  E.O.  13222.  66  FR  44025 
August  22.  2001. 

7.  The  authority  citation  for  15  CFR 
Part  774  is  revised  to  read  as  follows: 

Aulhiirity:  50  U.S.C.  app.  2401  ef  seq.:  50 
U.S.C.  1701  ef  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287(c);  22  U.S.C.  3201  et  seq.:  22  U.S.C  6004; 
30  U.S.C  185(s),  185(u];  42  U.S.C  2139a;  42 
U.S.C.  6212:  43  use.  1354;  46  V.S.t.  app. 
466(c):  50  U.S.C.  app.  5;  E.O.  13026,  61  FR 
58767.  3  CFR.  1996  Comp..  p.  228:  E.O. 
13222.  66  FR  44025.  August  22.  2001 

PART  736— {AMENDED] 

8.  Section  736.2  is  ainended  by 
revising  paragraphs  (b)(7)(i)(B)  and 
(b)(7)(i)(C)  to  read  as  follows: 

§736.2     General  prohibttions  and 
determination  of  applicability 

***** 

(b)*    •    * 

(7)*    •    • 
(i)*    *   * 

(B)  If  you  are  a  U.S.  person  as  that 
term  is  defined  in  §  744.6(c)  of  the  EAR. 
vou  mav  not  export  a  Schedule  1 
chen.K  1      -''  d  in  Supplement  No.  1  to 
Part  -4.'.  \Miiiout  first  complying  with 
:ht'  provisions  of  §§  742.18  and  745.1  of 
the  EAR 

(C)  If  you  are  a  U.S.  person  as  that 
term  is  defined  in  §  744.6(c)  of  the  EAR, 
vou  may  not  export  a  Schedule  3 
chemical  listed  in  Supplement  No.  1  to 
Part  745  to  a  destination  not  listed  in 
Supplement  No.  2  to  Part  745  without 
complying  with  the  End-Use  Certificate 
requirements  in  §  745.2  of  the  EAR  that 
applv  to  Schedule  3  chemicals 
controlled  for  CW  reasons  in  ECCN 
lC350orECCN  1C355. 


PART  736— {AMENDED] 

9.  Supplement  No.  1  to  Part  738  is 
amended  by  revising  the  entries  for 
"Cyprus"  and  "Turkey"  to  read  as 
follows: 

Supplement  So    !  In  Hart  "38  — 
Commeri  e  (  ()unlr\  (  hart 


I 
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Commerce  Country  Chart  Reason  for  Control 


Countries 


Chemical  &  biological  Nuclear  non-   National  secu-     Mis-      Regional  sta-     Fire- 
weapons               proliferation              nty               sile              biiity  arms 
■ — — tech   


Cnme  control 


CB 

1 


CB       CB       NP       NP 
2  3  12 


NS 

1 


NS 
2 


con- 
ven- 

•lon       CC       CC       CC 

2  "* 

FC 
1 


Anti-te-- 
ronsm 


AT      AT 
1         2 


Turxey 


PART  740— [AMENDED] 


10   III  -Ml fp lenient  No.  1  to  Part  740. 
(;.iuntr\  (jf   ups.  Countn'  Group  A  is 


amended  by  adding,  in  alptidbetic  al 
order,  a  new  entr\'  for  "Cyprus'  and  b\ 
revising  the  entry  for  "Turkey  "  to  kmI 
as  follows; 

Country  Group  A 


Supplement  No.  1  to  Part  740 — Country 
Groups 


Country 


fA  2: 

[A.I]  MissHe  !echnoicgv 

control  regime 


'A3: 
Australia  group 


[A  4! 

Nuclear  suppliers 

group 


,f^i 


Turkey 


PART  742— [AMENDED] 


1  1   Section  742.2  is  amended  by 

niiine  i  n- A  [  .r  i.:r  iph  (a)(2){i)(C)  to 

§742.2     Proliferation  of  chemical  and 
biological  weapons 

(a)*   •    ' 

(2)'    •    • 

(i)  *    •    ' 

T)  This  licen->in^  r(";uir''!nt'nt  does 
nn!  apph  to  export.N  to  CWC  .Sta*-s 
F'arti'-v   a*'^finations  listed  in 
SuppK'iTi-'n'  No.  2  to  Part  745  of  the 
¥..\R    >'  rr;''iical.  anahiical.  diagnostic. 
an(i  tii'id  f'vtin^  kits  containing  small 
qudn'!ti-'N  )1  '  h-  micals  identified  in 
F.f'fA  If  i")()  ihit  are  also  identified  as 
S(  h>'(iul>  J    r  i  chemicals  under  tfie 
(  \V( ;   ,'■.'■  ".  j'ifrj  that  the  kits  are  pre- 
pK  kai.;>'(i  materials  of  defined 
'  '  impi  --lU'  'it  'hit  are  specifically 
iif'\ '■!  ip.-.i   pat  kiged.  and  marketed  for 
iiamiostic.  analytical,  or  public  health 
p  irp'jses  and  contain  no  more  than  300 
^ram^    !  anv  controlled  chemical.  These 


kits  are  controlled  by  ECCN  1C995  for 
CW  and  AT  reasons. 
***** 

12.  Section  742.18  is  revised  to  read 

as  follows: 

§742  18     Chemical  Weapons  Convention 
(CWC  or  Convention) 

otdtes  that  are  parties  to  the 
Convention  on  the  Prohibition   i!  the 
Development,  Production.  Stoc  kpiliny 
and  Use  of  Chemical  Weapons  and  i>n 
Their  Destruction,  also  known  as  the 
Chemical  Weapons  Convention  ((  \V(    !rr 
Convention),  undertake  never  to 
develop,  produce,  acquire,  stockpile, 
transfer,  or  use  chemical  weapon^  A^  a 
State  Party  to  the  Convention,  thf 
United  States  is  subjecting  certain  toxK 
chemicals  and  their  precursor^  lisfd  in 
Schedules  within  the  Con\entinn  ti. 
trade  restrictions.  Trade  rtstrit  tiun-. 
include:  a  prohibition  on  the  export  of 
Schedule  1  chemicals  to  States  not  Part\ 
to  the  CWC:  a  prohibition  on  the 
reexport  of  Schedule  1  chemicals  to  ail 
destinations  (both  States  P  irti>'^  to  the 
CWC  and  States  not  Party  to  the  CWC): 
license  requirements  for  the  export  of 


Schedule  1  (  hemit  als  tn  all  States 
Parties,  a  prohibition  on  the  export  of 
Schedule  2  chemK;als  to  States  not  Party 
to  the  CWC;  and  an  End-Use  Certificate 
refjuirement  for  exports  fif  .Schedule  A 

1  hemicdls  to  States  not  Partv  tn  the 
(AVf^  Plxports  of  CWC  chemicals  that  do 
not  require  a  licence  for  CW  reasons 
^e.g..  exports  and  reexports  of  Schedule 

2  and  Schedule  :\  chemicals  to  States 
Parties  to  the  CWC)  may  require  a 

!i(  ense  for  other  reasons  set  forth  in  the 
EAR,  (See.  in  particular,  the  license 
requirements  in  *;  742,2  of  the  EAR  that 
apply  to  exports  and  reexports  of 
chemicals  and  precursors  controlled  bv 
ECCN  lC35n.  for  CB  reasnns  Also  note 
the  end-use  and  end-user  restrictions  in 
part  744  of  the  E.AR  and  the  restrictions 
that  apply  to  embargded  countries  in 
[)drt  746  of  the  EAR.) 

(a)  Lirpnsf  rpquirenients  (1)  Schedule 
1  chemicals  under  FCC'.V  lC:i50  or 
E(X'.\  ICJ.'jI   a  license  is  required  for 
CW  reasons  to  export  or  reexport 
Schedule  1  chemicals  controlled  under 
ECCN  lC.?,^0.a.20,  a. 24.  or  a. 31  or  ECCN 
1C"3,t1  d.T  or  d,6  tn  all  destinations 
including  Canada.  CW  applies  to 
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lC351.d.5  for  ricin  in  the  form  of 
Ritinus  Communis  Agglutininn  (RCAn). 
which  is  also  known  as  ricin  D  oi 
Ricinus  Communis  Lectinm  (RCLm).  and 
Ricinus  Communis  Lectini\  (RCLi\ ). 
which  is  also  known  as  ricin  E  C]\V 
applies  to  1C351  d.R  for  saxitoxin 
identified  by  C.A.S,  #35523-89-8.  (Note 
that  the  advance  notification  procedures 
and  annual  reporting  requirements 
described  in  §  745.1  of  the  EAR  also 
apply  to  exports  of  Schedule  1 
chemicals.) 

(2)  Schedule  2  and  J  <  hpinicals 
controlled  under  ECCS  1C350.  ECC\ 
1C355.  orECCX  1C995  (i)  States  Parties 
to  the  CWC  Neither  a  license  nor  an 
End-Use  Certificate  is  required  for  C\\ 
reasons  to  export  or  reexport  Schedule 
2  and  3  chemicals  controlled  under 
ECCN  1C350.  ECCN  1C355,  or  1095  b 
to  States  F'arties  to  the  CWC 
(destinations  listed  in  Supplement  No.  2 
to  part  745  of  the  EAR). 

(ii)  States  not  Partv  to  the  CWC.  (A) 
Schedule  2  chemicals.  A  license  is 
required  for  CVV  reasons  to  export  or 
reexport  Schedule  2  chemicals 
controlled  under  ECCN  1C350,  ECCN 
1C355.  or  ECCN  lC995.h  to  States  not 
Partv  to  the  CWC  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR), 

(B)  Schedule  J  chenutals.  {}]  Exports 
A  license  is  required  for  CW  reasons  to 
export  Schedule  3  chemicals  controlled 
under  ECCN  1C350.  ECCN  1C355.  or 
ECCN  lC995.b  to  States  not  Partv  to  the 
CW'C  (destinations  not  listed  in 
Supplement  No.  2  to  Part  745  of  the 
EAR),  unless  the  exporter  obtains  from 
the  consignee  an  End-Use  Certific  ate 
(issued  hv  the  government  of  the 
importing  country)  prior  to  exporting 
the  Schedule  3  chemicals  and  submits 
it  to  BXA  in  accordance  with  the 
procedures  described  in  §  745  2  of  the 
EAR.  Note,  however,  that  obtaining  an 
End-Use  Certificate  does  not  relieve  the 
exporter  from  the  responsibility  of 
complying  with  other  license 
requirements  set  forth  elsewhere  in  the 
EAR. 

(2)  Reexports  Neither  a  license  nor  an 
End-Use  Certificate  is  required  for  CW 
reasons  to  reexport  Schedule  3 
chemicals  controlled  under  ECCN 
1C350,  ECCN  1C355,  or  ECCN  1C995  b 
from  States  Parties  to  the  CWC 
(destinations  listed  in  Supplement  No.  2 
to  part  745  of  the  EAR)  to  States  not 
Party  to  the  CWC.  However,  a  license 
may  be  required  for  other  reasons  set 
forth  elsewhere  in  the  EAR.  In  addition, 
please  note  that  reexports  of  Schedule  3 
chemicals  may  be  subject  to  an  End-Use 
Certificate  requirement  by  governments 
of  other  countries  when  the  chemicals 


are  destined  for  States  not  Party  to  the 

cwc:. 

(C)  Technology  controlled  under 
ECCS  1E355.  A  license  is  required  fm 
CW  reasons  to  export  or  reexport 
technologv  controlled  under  ECCiN 
1E355  to  all  States  not  Partv  to  the  CWC 
(destinations  not  listed  in  Supplement 
No.  2  to  part  745  of  the  EAR),  except  for 
Israel  and  Taiwan. 

(b)  Licensing  policy.  (1)  Schedule  1 
chemicals — (i)  Exports  to  States  Parties 
to  the  CWC  Applu  atinns  to  export 
Schedule  1  chemicals  contrnllcd  under 
ECCN  lC350orECCN  1(  *3i  i:    states 
Parties  to  the  CWC^  (destinations  listed 
in  Supplement  No   2  to  part  745  of  the 
EAR)  generally  will  be  denied,  unless  all 
of  the  following  (  onditions  are  met: 

{.•\;  The  chemu  als  are  destined  only 
for  purposes  not  prohibited  under  the 
CWC  (i  e..  research,  medical, 
pharmat  eutical.  (»r  protective  purposes): 

(B)  The  type-  ana  quantities  of 
chemicals  are  strictly  limited  to  those 
that  can  be  justified  for  those  purposes; 

(C)  The  Schedule  1  chemicals  were 
not  previously  imported  into  the  United 
States  (this  does  not  apply  to  Schedule 

1  chemicals  imported  into  the  United 
States  prior  to  April  29.  1997.  or 
imported  into  the  I  nit"d  States  directly 
from  the  same  State  I'arty  to  which  they 
niiw  are  to  be  returned,  i.e..  exported); 
and 

(Di  The  aggrt'iiatf  annuini  of  Schedule 
1  chemicals  in  th-'  (  nuntry  of 
destination  at  an\  m\en  time  is  equal  to 
or  less  than  one  metric  ton  and  receipt 
of  the  proposed  export  will  not  cause 
the  country  of  destination  to  acquire  or 
to  have  acquired  one  metric  ton  or  more 
of  Schedule  1  i  hemii  al-  in  any  calendar 
year. 

(ii)  Exports  to  States  not  Party  to  the 
CIVC  Applications  to  export  Schedule  i 
chemicals  cimtrolled  under  ECCN 
1C350  or  ECCN  lC35i  to  States  not 
Party  to  the  CWC;  (destinations  not 
listed  in  Supplement  No.  2  to  part  745 
of  the  E.-\R)  generally  will  be  denied 
consistent  with  US  obligations  undei 
the  CWC  to  prohibit  exports  of  these 
chemicals  to  States  not  Part\  tc  th'' 
CWC 

(iii)  Reexports  Applicatimi--  to 
reexport  Schedule  1  chemicals 
controlled  under  ECCN  1C350  or  ECCN 
1C351  generally  will  be  denied  to  all 
destinations  (including  both  Stales 
Parties  to  the  CWC  and  States  not  Partv 
to  the  CWX:) 

(2)  Schedule  2  (  hemicals. 
Applications  to  export  or  reexport 
Schedule  2  chemicals  controlled  under 
ECCN  1C350.  ECCN  1C355.  or  ECCN 
lC995,b  to  States  not  Party  to  the  CWC 
(destinations  not  listed  in  Supplement 
No,  2  to  part  745  i  generallv  will  be 


denied,  consistent  with  U.S.  obligations 
under  the  CWC  to  prohibit  exports  of 
these  chemicals  to  States  not  Party  to 
the  CWC. 

(3)  Schedule  3  chemicals. 
Applications  to  export  Schedule  3 
chemicals  controlled  under  ECCN 
1C350,  ECCN  1C355.  or  ECCN  lC995.b 
to  States  not  Party  to  the  CWC 
(destinations  not  listed  in  Supplement 
No.  2  to  part  745)  generally  will  be 
denied. 

(4)  Technology  controlled  under 
ECCS  1E355.  Exports  and  reexports  of 
technology  controlled  under  ECCN 
1E355  will  be  reviewed  on  a  case-by- 
case  basis. 

(c)  Contract  sanctity.  Contract  sanctity 
provisions  are  not  available  for  license 
applications  reviewed  under  this 
section. 

PART  745— {AMENDED] 

13.  Section  745.2  is  amended  by 
revising  the  phrase  "Schedule  2  or 
Schedule  3"  to  read  "Schedule  3" 
wherever  it  appears  in  the  Note 
immediately  following  the  section 
heading  and  in  the  first  sentence  of 
paragraph  (a)(1). 

14.  Supplement  No.  2  to  Part  745  is 
amended  by  revising  the' undesignated 
subheading  entitled  "List  of  States 
Parties  as  of  September  13.  1999"  to 
read  "List  of  States  Parties  as  of  August 
1.  2001"  and  by  adding,  in  alphabetical 
order,  the  following  cou"ntries: 
Azerbaijan.  Cologibia.  Dominica, 
Eritrea,  Gabon.  Jamaica.  Kazakhstan. 
Kiribati.  Liechtenstein.  Malaysia. 
Mozambique.  Nicaragua.  San  Marino, 
the  United  Arab  Emirates.  Yemen. 
Yugoslavia  (Federal  Republic  of),  and 
Zambia. 

PART  770— {AMENDED] 

15.  Section  770.2  is  amended  by 
revising  the  introductory  text  of 

paragraph  (k)  to  read  as  follows: 

§770.2     Item  interpretations. 

•         •         *         *         • 

(k)  Interpretation  1 1  Precursor 
chemicals.  The  following  chemicals  are 
controlled  by  ECCN  1C350  The 
appropriate  Chemical  Abstract  Service 
Registry  (C.A  S.)  number  and  synonyms 
(i.e..  alternative  names)  are  included  to 
help  you  determine  whether  or  not  your 
chemicals  are  controlled  bv  this  entr\'. 


PART  774— {AMENDED] 

16.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
1— Materials.  Chemicals, 
"Microorganisms,"  and  "Toxins,"  is 
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amended  bv  rpvisino  the  heading  and 
the  License  Requirements  section  for 
ECCN  1C350.  ds  follows: 

1C350     Chemicals  That  May  Be  I  sed 
as  Precursors  for  Toxic  Chemical 
Agents 

License  Requirements 

Reason  for  Control:  CB.  CW.  AT 


Control(S) 


Country  ctiart 


CB  applies  to  entire  entry        CB  Column  2. 

CW  applies  to  lC350.a.2,  a. 3.  a. 5.  a.6. 
d  7.  d. 8.  a.  10,  a.  11.  a.  12,  a.  13,  a.  15.  a.  16, 
a  17.  a  20,  a.21,  a. 22,  a. 23.  a.24.  a. 28. 
a  29,  a  30.  a. 31.  a. 32.  a. 33.  a. 35.  a. 37. 
a  41.  a  47.  a.48.  a. 49,  a.50,  a.51,  a. 53,  or 
a  54  The  Commerce  Countrv'  Chart  is 
not  designed  to  determine  licensing 
requirements  for  items  controlled  for 
CVV  reasons  For  Schedule  1  chemicals 
(1C350  a  20.  a. 24  and  a  31 ).  a  license  is 
required  for  exports  to  all  destinations. 
including  Canada.  For  Schedule  2 
chemicals  '  lC350.a.2,  a. 3.  a. 5.  a.6.  a. 7. 
d  10.  a  11.  a.  12.  a  13.  a.  15.  a.l6.  a.21, 
a. 22.  a. 23.  a. 28.  a. 29.  a. 30.  a.37,  a.41, 
and  a. 49).  a  license  is  required  for 
e.xports  to  criuntries  not  listed  in 
Supplement  No  2  to  part  745  of  the 
E.-\R.  For  Schedule  3  chemicals 
(1C350  a  8,  a. 17.  a. 32,  a. 33.  a.35,  a.47. 
a.48.  a  50.  a. 51.  a  53.  and  a. 54),  a  license 
IS  required  ffir  exports  to  countries  not 
listed  in  Supplemf'nt  No.  2  to  part  745 
of  the  EAR.  unless  an  End-L'se 
Cfrtificate  issued  bv  the  government  of 
th^  importing  country  has  been  obtained 
bv  the  exporter  prior  to  export.  (See 
^742  1 8  of  the  EAR  for  license 
r^-quirements  and  policies  for  chemicals 
and  precursors  controlled  for  CW 
reasons  See  i^  745.2  of  the  EAR  for  End- 
I'se  Certificate  requirements  that  apply 
to  f'xports  of  Schedule  3  chemicals  to 
countries  not  listed  in  Supplement  No. 
2  to  part  745  of  the  EAR.) 

AT  applies  to  entire  entry        AT  Column  1. 

LicPHSP  Requirement  Notes: 

1   S.\MPl£  SHIPMESTS:  Subject  to 
the  foilnwine  requirements  and 
r^^strictions.  a  license  is  not  required  for 
sample  shipments  when  the  cumulative 
total  of  these  shipments  does  not  exceed 
d  55-gallon  container  or  200  kg  of  each 
(  hemical  t(j  anv  one  consignee  during  a 
ral"ndar  year.  A  consignee  that  receives 
d  sample  shipment  under  this  exclusion 
mav  not  r>'sfll,  transfer,  or  reexport  the 
sample  shipment,  but  mav  use  the 
sampK'  shipment  for  any  other  legal 
purpns*'  unrt'ldted  to  chemical  weapons. 

a  Chemicals  Sot  Eligible: 


A.  CWC  Schedule  1  chemicals  (all 
destinations).  The  following  CWC. 
Schedule  1  chemicals  are  not  eligible  for 
sample  shipments  to  any  destination 
without  a  license:  O-Ethyl-2- 
diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8).  Ethvlphosphonvl 
difluoride  (C.A.S.  #753-98-0).  and 
Methvlphosphonyl  difluoride  (C.A.S. 
#676^99-3). 

B.  CWC  Schedule  2  chemicals  (States 
not  Party  to  the  CWCj  No  CWC 
Schedule  2  chemical  controlled  bv  this 
ECCN  is  eligible  for  sample  shipment  to 
States  not  Part}'  to  the  CWC 
(destinations  not  listed  in  Supplement 
No.  2  to  part  745  of  the  EAR)  without 

a  license. 

b.  Countries  Not  Eligible  The 
following  countries  are  not  eligible  to 
receive  sample  shipments  of  any 
chemicals  controlled  by  this  ECCN 
without  a  license:  Cuba,  Iran.  Iraq. 
Libya.  North  Korea,  Sudan.  Syria 

c.  Sample  shipments  that  require  an 
End-Use  Certificate  for  CW  reasons:  No 
CWC  Schedule  3  chemical  controlled  by 
this  ECCN  is  eligible  for  sample 
shipment  to  States  not  Party  to  the  CWC 
(destinations  not  listed  in  Supplement 
No.  2  to  part  745  of  the  EAR)  without 

a  license,  unless  an  End-Use  Certificate 
issued  by  the  government  of  the 
importing  country  is  obtained  bv  the 
exporter  prior  to  export  (see  !*  745.2  of 
the  EAR  for  End-Use  Certificate 
reouirements). 

a.  Sample  shipments  that  require  a 
license  for  reasons  set  forth  eisewhprp  tn 
the  EAR:  Sample  shipments,  as 
described  in  this  Note  1 .  may  require  a 
license  for  reasons  set  forth  elsewhere  in 
the  EAR.  See.  in  particular,  the  end-use/ 
end-user  restrictions  in  part  744  of  the 
EAR.  and  the  restrictions  that  applv  to 
embargoed  countries  in  part  74B  of  the 
E,\R. 

e.  Quarterly  report  requirement.  The 
exporter  is  required  to  submit  a 
quarterly  written  report  for  shipments  of 
samples  made  under  this  Note  1   The 
report  must  be  on  company  letterhead 
stationerv'  (titled  "Report  of  Sample 
Shipments  of  Chemical  Precursors"  at 
the  top  of  the  first  page)  and  identif\-  the 
chemical(s),  Chemical  Abstract  Service 
Registry  (C.A.S.)  number(s). 
quantity(ies).  the  ultimate  consignee's 
name  and  address,  and  the  date 
exported.  The  report  must  be  sent  to  the 
U.S.  Department  of  Commerce.  Bureau 
-of  Export  Administration  F'  ()  Box  273. 
Washington.  DC  20044.  Attn:    Report  of 
Sample  Shipments  of  (Ihemical 
Precursors". 

2.  MIXTURES  Mixture's  that  contain 
precursor  and  intermediate  chemicals 
identified  in  ECCN  1C350.  in 


concentrations  specified  in  paragraphs 
(a)  through  (c)  of  this  Note  2,  are 
controlled  bv  this  ECCN  and  are  subject 
to  the  following  licensing  requirements 
(mixtures  that  contain  less  than  the 
concentrations  of  precursor  and 
intermediate  chemicals  specified  in  this 
Note  2  are  controlled  by  ECCN  1C995): 

a.  A  license  is  required  for  shipments 
to  all  destinations,  including  Canada, 
for  mixtures  containing  any  amount  of 
the  following  Schedule  1  chemicals, 
unless  the  mixture  contains  less  than 
0.5"'n  aggregate  quantities  (by  weight)  of 
these  chemicals  as  unavoidable  by- 
products or  impurities  (i.e..  the 
Schedule  1  chemicals  are  not 
intentionally  produced  or  added):  0- 
Ethyl-2-diisopropylaminoethyl 
methvlphosphonite  (QL) 
(C.A.S. #57856-1 1-8).  Ethvlphosphonvl 
difluoride  (C.A.S. #75,3-98-0)  and 
Methvlphosphonvl  difluoride 
(C.A.S. #676-99-3). 

b  A  license  is  required  when  at  least 
one  of  the  following  chemicals 
constitutes  30  percent  or  more  of  the 
weight  of  the  mixture,  for  shipments  to 
States  Parties  to  the  CWC  (destinations 
listed  in  Supplement  No.  2  to  part  745 
of  the  EAR)  that  are  not  in  Country 
Group  A:3  (see  Supplement  No.  1  to 
part  740  of  the  EAR),  or  more  than  10 
percent  of  the  weight  of  the  mixture,  for 
shipments  to  all  other  destinations: 
.Arsenic  trichloride  (C.A.S. #7784-34-1), 
Benzilic  acid  (C.A.S. #76-93-7),  Diethyl 
ethylphosphonate  (C.A.S. #78-38-6), 
Diethvl  methvlphosphonite 
(C  A. S. #1571 5^1-0).  Diethyl-N.N- 
dimethvlphosphoroamidate 
!C  A. S. #2404-03-7).  N.N-Diisopropyl- 
beta-aminoethane  thiol  (C,A.S.#5842- 
07-9),  N',N-Diisopropyl-2-aminoethyl 
chloride  hydrochloride  (C.-\.S.#4261- 
68-1).  N.N-Diisopropyl-beta- 
aminoethanol  (C:. AS. #96-80-0).  N.N- 
Diisopropvl-beta-aminoethvl  chloride 
(C.A.S. #96-79-7).  Dimethv'l 
ethylphosphonate  (C.A.S. #616.3-75-3). 
Dimethvl  methvlphosphonate 
(C.A.S  #756-79-6).  Ethylphosphonous 
dichloride  [Ethvlphosphinvl  dichloride| 
(CAS. #1498-40-4).  Ethvlphosphonus 
difluoride  [Ethvlphosphinvl  difluoride) 
(C.A.S. #430-78-4).  Ethvlphosphonvl 
dichloride  (C.A.S. #1066-50-8). 
Methylphosphonous  dichloride 
[Methvlphosphinvl  dichloride! 
(C.A.,S.#676-83-5).  Methylphosphonous 
difluoride  [Methvlphosphinvl 
difluoride]  (C.A.S. #753-59-3). 
Methvlphosphonvl  dichloride 
(C. A. .S. #676-97-1),  Pinacolvl  alcohol 
(C.A.S. #464-07-3),  3-Quinuclidinol 
(C.A.S. #1619-34-7),  and  Thiodiglvcol 
(C.A.S.#1 11^8-8)  (Related  ECCN: 
1C995); 
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c.  A  license  is  required  for  shipments 
to  destinations  that  are  not  in  Country- 
Group  A:3  (Supplement  No.  1  to  part 
740  of  the  EAR)  when  at  least  one  of  all 
other  chemicals  in  the  List  of  Items 
Controlled  under  ECCN  ir.350 
constitutes  30  percent  or  more  of  the 
weight  of  the  mixture  (related  ECCN: 
1C995);  and 

d  A  license  is  not  required  under  thi'- 
entr\'  for  mixtures  when  the  controlled 
chemical  is  a  normal  ingredient  in 
consumer  goods  packaged  for  retail  sale 
for  personal  use.  Such  consumer  goods 
are  c  lassified  as  EAR99. 

Note  to  .Mixtures:  (iaif  ulation  of 
corK.entralions  of  .-KC-t  ontrollpfi  chemicals: 

a  Exclusion.  No  chemical  may  be  added  ti 
the  mixture  (solution)  for  the  sole  purpose  of 
circumventing  the  Export  .Ndministratinn 
Regulations: 

b.  F'errent  Weight  Calculation.  When 
calf  uiating  the  percentage,  by  weight,  of 
componunis  in  a  chemical  mixture,  include 
all  components  of  the  mixture,  including 
those  that  act  as  solvents: 

c.  Example. 

31%  chemical  listed  in  paragraph  c.  of 
Note  2,  (destined  to  a  State  not 
Party  to  the  CWC) 

39%  chemical  not  listed  in  Nnte  2 

30%  Solvent 

100%  Mixture 

31/100  =  31%  chemical  listed  in 
paragraph  (    of  Note  2. 

In  this  example,  a  license  and  an  End- 
Use  Certificate  are  required  hecause  a 
chemical  li.sted  in  paragraph  c  of  \n\p 
2  constitutes  30  percent  or  more  of  the 
weight  of  the  mixture  and  the 
destination  is  a  State  not  Party  to  the 
CWC. 

3  CO.\/POr.VDS  Compounds  created 
with  anv  chemicals  identified  in  this 
ECCN  l'C350  may  be  shipped  NLR  (No 
License  Required),  without  obtaining  an 
End-L'se  Certificate,  unless  those 
compounds  are  also  identified  in  this 
entry  or  require  a  license  for  reasons  set 
forth  elsewhere  in  the  EAR 

4  TESTISG  KITS:  Certain  medic:al. 
analytic.al.  diagnostic,  and  food  testing 
kits  containing  small  quantities  of 
chemicals  identified  in  this  ECCN 
1C350  as  CWC  Schedule  2  or  3 
chemicals  are  excluded  from  the  scope 
of  this  ECCN  and  are  controlled  under   • 
ECCN  1C995.  (Note  that  replacement 
reagents  for  such  kits  are  controlled  by 
ECCN  1C350  if  the  reagents  contain  one 
or  more  of  the  precursor  or  intermediate 
chemicals  identified  in  this  ECCN  in 
concentrations  equal  to  or  greater  than 
those  specified  for  mixtures  in  License 
Requirements  Note  2  for  this  ECCN.) 

Technical  Notes:  1.  For  purposes  of  this 
t'ntr\ .  a  '  mixture"  is  defmed  as  a  soHd. 


liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 

iinilcr  iKirmal  storage  conditions. 

2.  The  scope  of  this  control  applicable 
to  Hydrogen  Fluoride  (Item  25  in  List  of 
Items  Controlled)  includes  its  liquid. 
gaseous,  and  aqueous  phases,  and 
hydrates. 

Licen.se  Exceptions 
•  *         *  >         * 

17,  In  Suppl.'nif'nt  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
1 — Materials,  f^h^micals. 
■  Mir;r(i(irganisnis.    and  "Toxins."  is 
amended  by  revising  the  heading  and 
the  License  Requirements  section  for 
ECCN  1C355.  as  follows; 

1C355  Chemical  Weapons  (Convention 
(CWC)  Schedule  2  and  3  C;hemi(  als  and 
Families  of  Chemicals  not  (onlrolled  by 
ECCN  1C350  or  bv  the  Department  of 
State  Under  the  ITAR 

License  Requirements 

Rposon  for  Control:  CW 

Con  trolls] 

C'W  applies  to  entire  entry.  The 
Commerce  Country  Chart  is  not 
designed  ti.  det*^rmine  licensing 
requirements  for  items  controlled  for 
(AV  reasons  A  license  is  required  to 
export  ('WC  Schedule  2  chemicals 
(lC355,aj  to  States  not  Party  to  the  CWC 
(destinations  not  listed  in  Supplement 
No  2  t(i  part  745).  A  license  is  required 
to  export  CWC  Schedule  3  chemicals 
(lC355.b)  to  States  not  Party  to  the 
CWC.  unless  an  End-Use  Certificate 
issued  b\  th<'  gnvernment  of  the 
importing  c:ountr\  is  obtained  by  the 
exporter,  prior  to  export.  (See  §  742.18 
of  the  EAR  for  license  requirements  and 
polic  les  for  (  hemicals  and  precursors 
controlled  for  CAV  reasons.) 

L/C  f'n.sp  Rpquirements  Sates: 

1    .V//AT[  'RES:  Mixtures  that  contain 
firecursor  and  intermediate  chemicals 
crmtrolled  In  this  Hntr\ ,  in  the 
concentrations  spec  ified  in  paragraphs 
(a)  through  U  )  of  this  Note  1.  are  subject 
to  the  followHiii  ri'i]iiir>'ments. 

a.  Mixtures  .m-  s  ontrolled  under  this 
entry  when  at  least  one  of  the  chemicals 
controlled  under  lC355.a  constitutes 
more  than  10  percent  of  the  weight  of 
the  mixture,  except  for  mixtures 
ccmtaining  PFIB.  which  are  controlled 
under  this  entry  when  PFIB  constitutes 
more  than  1  p<'rc  ml  of  the  weight  of  the 
mixturt' 

b  Mixtures  ar<>  <  uiitrulicii  ,;[ni.'r  this 
entry  when  at  least  one  of  tli"  i  hi-micals 
controlled  under  UC355.b  cuuslitutes  30 
percent  or  more  of  the  weight  of  the 
mixture 

c.  Mixtures  c  ont.oninu  chemicals 
identified  m  this  ('ntr\  .irf  not 


controlled  by  ECCN  1C355  when  the 
controlled  chemical  is  a  normal 
ingredient  in  consumer  goods  packaged 
for  retail  sale  for  personal  use  or 
packaged  for  individual  use.  Such 
consumer  goods  are  classified  as  EAR99 

Note  to  Mixtures:  Calculation  of 
concentrations  of  CW -controlled  chemicals: 

a.  Exclusion.  No  chemical  may  be  added  to 
the  mixture  (solution)  for  the  sole  purpose  of 
circumventing  the  Export  Administration 
Regulations: 

b.  Percent  Weight  Calculation.  When 
calculating  the  percentage,  by  weight,  of 
components  in  a  chemical  mixture,  include 
all  components  of  the  mixture,  including 
those  that  act  as  solvents: 

c.  Example. 

30%  chemical  listed  in  lC355.b. 

20%  chemical  not  listed  in  lC3S5.b 

50%  Solvent 

100%  Mixture 

30/100  =  30%  chemical  listed  in  lC355.b. 

In  this  example,  the  mixture  is  controlled 
under  this  entry,  because  a  chemical  listed  in 
lC355.b  constitutes  30  percent  or  more  of  the 
weight  of  the  mixture 

2.  COMPOUNDS:  Compounds  created 
with  any  chemicals  identified  in  this 
ECCN  l'C355  may  be  shipped  NLR  (No 
License  Required),  without  obtaining  an 
End-Use  Certificate,  unless  those 
compounds  are  also  identified  in  this 
entry-  or  require  a  license  for  reasons  set 
forth  elsewhere  in  the  EAR. 

Ii-«  hnicai  Notes:  For  purposes  of  this 
riiii  V    rt   mixture"  is  defined  as  a  solid, 
liquid,  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 

license  Exceptions 


18.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
1 — Materials.  Chemicals. 
"Microorganisms."  and  "Toxins."  is 
amended  by  revising  ECCN  1C995.  as 
follows: 

1C9Q5  \fi\tures  and  Nf.di.  .o 
.■\nal>ti(  a!,  DiayoostK    ,init  fumi 
Testing  Kits  Not  (.ontrnlli'i!  ^n  i  (  (  \ 
lC35n,  as  follows  IS.-.    I  iv!  (,l  111 ms 
(Contrcdiedl 

l.ii  ens*'  Kequirt'int  iits 

Reason  for  Control:  CW,  AT 

Controllsl        Country-  Chart 

CW  applies  to  lC995.b.  The 
Commerce  Country-  Chart  is  not 
designed  to  determine  licensing 
requirements  for  items  controlled  for 
CW  reasons.  A  license  is  required  to 
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export  cue  Schedule  2  chemicals  to 
States  not  Partv  to  the  C.W'C. 
(destinations  not  listed  in  Supplt-ment 
No.  2  to  part  745)  A  license  is  required 
to  export  C'VVC  Schedule  3  chemicals  to 
States  not  Party  to  the  CWC.  unless  an 
End-L'se  Certificate  issued  bv  the 
government  nf  the  importinij  countr\  is 
obtained  bv  the  exporter  prior  to  export 
(See  ^  742  18  of  the  EAR  for  license 
requirements  and  policies  for  chemicals 
and  precursors  rontrnllfd  for  ('\V 
reasons) 

AT  applies  to  1C995  a  The  Commerce 
CountPv'  Chart  is  not  designed  to 
determine  licensing  requirements  for 
lC995.a  A  license  is  required  for  items 
controlled  bv  lC995.a  to  Cuba.  Iran. 
Libva.  and  North  Korea  for  anti- 
terrorism reasons.  (See  part  746  of  the 
EAR  for  additional  information  on  Cuba. 
Iran,  and  Libva.  See  ^  742.19  of  the  EAR 
for  additional  mformatirm  nn  North 
Korea.) 
AT  applies  to  1C995  b        AT  Column  1 

Ur^nst^  Requirement  Notes: 

1    1C99=)  b  does  not  control  mixtures 
excluded  from  the  scope  of  ECCN  1C350 
bv  License  Requirements  Note  2  of  that 
ECCN   1C995  a  controls  such  mixtures, 
unless  they  are  consumer  goods  as 
described  in  License  Requirements  Note 
2  of  this  ECCN. 

2.  This  ECCN  does  not  control 
mixtures  when  the  controlled  chemicals 
are  normal  ingredients  in  consumer 
goods  packaged  for  retail  sale  for 
personal  use  Sue  h  consumer  goods  are 
classified  as  EAR99. 


License  Exceptions 

LVS-  N  A 
GBS  N  A 
CIV  N  A 


List  of  Items  Controlled 

L'nit:  S  \aiue 

Related  Controls  N.'.A 

Related  Definitions:  For  the  purpose 
of  this  entrv'.  "medical,  anahiical. 
diagnostic,  and  food  testing  kits"  are 
pre-packaged  materials  of  defined 
composition  that  are  specificalU 
developed,  packaged  and  marketed  tor 
medical,  anaiuical.  diagnostic,  or 
public  health  purposes  Replacement 
reagents  for  medical,  analvtic  al 
diagnostic,  and  food  testing  kits  are 
controlled  bv  ECCN  1C350  if  the 
reagents  contain  one  or  more  of  the 
precursor  and  intermediate  chemicals 
identified  in  that  ECCN  in 
concentrations  equal  to  or  greater  than 
those  specified  for  mixtures  in  License 
Requirements  Note  2  for  that  ECCN. 

Items: 

a  Mixtures  containing  concentrations 
of  precursor  or  intermediate  chemicals 


controlled  by  ECCN  1C350  that  are 
below  the  concentration  levels  for 
mixtures  indicated  in  the  License 
Requirements  Notes  to  that  ECCN; 

b.  "Medical,  analytical,  diagnostic. 
and  food  testing  kits'  (as  defined  in  the 
Related  Definitions  for  this  EflCN)  that 
contain  intermediate  and  precursor 
chemicals  controlled  b\  ECCN  1C350 
and  identified  as  Schedule  2  or  3 
chemicals  under  the  CWC  in  an  amount 
not  exceeding  300  grams  per  chemical. 
(ECCN  1C350  controls  any  sut  h  kits  in 
which  the  amount  of  any  single 
controlled  chemical  exceeds  300  grams 
by  weight.) 

19.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  Li.st).  Category 
2 — Materials  Processing,  is  amended  by 
revising  the  List  of  Items  Controlled 
section  in  ECCNs  2B350  and  2B352.  as 
follows; 

2B350     Chemical  manufacturing 
facilities  and  equipment,  as  follows  (see 
List  of  Items  Controlled) 


List  of  Items  Controlled 

I'nit:  Equipment  in  number. 

Related  Controls:  The  controls  in  this 
entrv'  do  not  apply  to  equipment  that  is; 
a.)  specially  designed  for  use  in  civil 
applications  (e.g.,  food  processing,  pulp 
and  paper  processing,  or  water 
purification);  AND  b  ]  inappropriate,  bv 
the  nature  of  its  design,  for  use  in 
storing,  processing,  producing  or 
conducting  and  controlling  the  flow  of 
chemical  weapons  precursors  controlled 
by  1C350. 

Related  Definitions:  For  purposes  of 
this  entry  the  term  "chemical  warfare 
agents"  are  those  agents  subject  tc  the 
export  licensing  authority  of  the  US 
Department  of  State.  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121) 

/ferns; 

a.  Reaction  vessels  or  redr;tors.  with  or 
without  agitators,  with  total  internal 
(geometric)  volume  greater  than  0.1  m' 
(100  liters)  and  less  than  20  m '  (20,000 
liters),  where  all  surface--  that  come  in 
direct  contact  with  the  chemical(s) 
being  processed  or  contained  are  made 
from  any  of  the  following  materials; 

a.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight: 
a. 2.  Fluoropolymers; 
a.3.  Glass  (including  vitrified  or 

enamelled  coating  or  glass  lining); 
a. 4.  Nickel  or  allovs  with  more  than 

40%  nickel  bv  weight, 
a. 5.  Tantalum  or  tantalum  allovs; 
a. 6.  Titanium  or  titanium  alloys;  or 
a.7.  Zirconium  or  zirconium  alloys; 

b.  Agitators  for  use  in  reaction  vessels 
or  reactors  where  all  surfaces  of  the 


agitator  that  come  in  direct  contact  with 
the  chemical(s)  being  processed  or 
contained  are  made  from  any  of  the 
following  materials; 
b.l.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight; 
b.2.  Fluoropolymers; 
b.3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining); 
b.4.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
b.5.  Tantalum  or  tantalum  alloys; 
b.6.  Titanium  or  titanium  alloys;  or 
b,7.  Zirconium  or  zirconium  alloys; 
c  Storage  tanks,  containers  or 
receivers  with  a  total  internal 
(geometric)  volume  greater  than  0.1  m' 
(100  liters)  where  all  surfaces  that  come 
in  direct  contact  with  the  chemical(s) 
being  processed  or  contained  are  made 
from  any  of  the  following  materials: 
c.l.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight; 
C.2.  Fluoropolymers: 
C.3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining); 
C.4.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
C.5.  Tantalum  or  tantalum  alloys: 
c.6.  Titanium  or  titanium  alloys:  or 
C.7.  Zirconium  or  zirconium  alloys; 

d.  Heat  exchangers  or  condensers 
with  a  heat  transfer  surface  area  of  less 
than  20  m-'  but  greater  than  0.15  m-. 
where  all  surfaces  that  come  in  direct 
contact  with  the  chemical(s)  being 
processed  are  made  from  any  of  the 
following  materials: 

d.l.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight: 
d.2.  Fluoropolymers; 
d.3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining): 
d.4.  Graphite  or  carbon-graphite: 
d.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
d.6.  Silicon  carbide; 
d.7.  Tantalum  or  tantalum  alloys: 
d.8.  Titanium  or  titanium  alloys: 
d.9.  Titanium  carbide:  or 
d.lO.  Zirconium  or  zirconium  alloys; 

e.  Distillation  or  absorption  columns 
of  internal  diameter  greater  than  0.1  m, 
where  all  surfaces  that  come  in  direct 
contact  with  the  chemical(s)  being 
processed  are  made  from  any  of  the 
following  materials; 

el.  Alloys  with  more  than  25% 

nickel  and  20%  chromium  by 

weight: 
e.2.  Fluoropolymers: 
e,3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining): 
e.4.  Graphite  or  carbon-graphite: 
e.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight: 
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e.6.  Tantalum  or  tantalum  alloys: 
e.7.  Titanium  or  titanium  alloys;  or 
e.8.  Zirconium  or  zirconium  alloys; 

f.  Remotely  operated  filling 
equipment  in  which  all  surfaces  that 
come  in  direct  contact  with  the 
chemical(s)  being  processed  are  made 
from  any  of  the  following  materials: 

f.l.  Ailoys  with  more  than  25% 
nickels  and  20%  chromium  by 
weight;  or 

f.2.  Nickel  or  alloys  with  more  than 
40%  nickel  by  weight; 

g.  Multiple  seal  valves  incorporating  a 
leak  detection  port,  bellows-seal  valves, 
non-return  (check)  valves  or  diaphragm 
valves,  in  which  all  surfaces  that  come 
in  to  direct  contact  with  the  chemicaKs) 
being  processed  or  contained  are  made 
from  any  of  the  following  materials: 

g.l.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight: 
g.2.  Fluoropolymers: 
g.3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining); 
g.4.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
g.5.  Tantalum  or  tantalum  alloys; 
g.6.  Titanium  or  titanium  alloys;  or 
g.7.  Zirconium  or  zirconium  alloys; 
h.  Multi-walled  piping  incorporating 
a  leak  detection  port,  in  which  all 
surfaces  that  come  in  direct  contact  with 
the  chemicaKs)  being  processed  or 
contained  are  made  from  any  of  the 
following  materials: 
h.l.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by 
weight; 
h.2,  Fluoropolymers; 
h.3.  Glass  (including  vitrified  or 

enamelled  coatings  or  glass  lining); 
h.4.  Graphite  or  carbon-graphite: 
h.5.  Nickel  or  alloys  with  more  than 

40%  nickel  by  weight; 
h.6.  Tantalum  or  tantalum  alloys; 
h.7.  Titanium  or  titanium  alloys:  or 
h.8.  Zirconium  or  zirconium  alloys; 
i.  Multiple-seal,  canned  drive, 
magnetic  drive,  bellows  or  diaphragm 
pumps,  with  manufacturer's  specified 
maximum  flow-rate  greater  than  0.6  m  '/ 
hour,  or  vacuum  pumps  with 
manufacturer's  specified  maximum 
flow-rate  greater  than  5  m*/hour  (under 
standard  temperature  (27,3  K  (0   C))  and 
pressure  (101.3  kPa)  conditions),  in 
which  all  surfaces  that  come  into  direct 
contact  with  the  chemical(s)  being 
processed  are  made  from  any  of  the 
following  materials: 
i.l.  Alloys  with  more  than  25%  nickel 

and  20%  chromium  by  weight: 
1.2.  Ceramics; 
i.3.  Ferrosilicon; 
i.4.  Fluoropolymers: 
i.5.  Glass  (including  vitrified  or 
enamelled  coatings  or  glass  lining); 


i.6.  Graphite  or  carbon-graphite: 

i,7.  Nickel  or  alloys  with  more  than 
40%  nickel  by  weight, 

1  8.  Tantalum  or  tantalum  alloys; 

i  9,  Titanium  or  titanium  alloys,  or 

1.10.  Zirconium  or  zirconium  alloys; 

j.  Incinerators  designed  to  destroy 
chemical  warfare  agents,  nr  i  homical 
weapons  precursors  Cdnlrnlled  by 
1C350.  having  speciallv  desiijned  waste 
supply  systems,  special  hamilint; 
facilities  and  an  average  i  "inlni^Min 
chamber  temperature  greriti'i  thiii  1000" 
C  in  which  all  surfaces  in  the  wnste 
supply  system  that  come  into  direct 
contact  with  the  waste  produ(  ts  are 
made  from  or  lined  with  any  of  the 
following  materials; 

i.l   Allovs  with  more  tlian  25%  nickel 
and  20%  chromium  bv  weight; 

j.2.  Ceramics:  or 

j.3.  Nickel  or  allovs  with  more  than 
40%  nickel  bv  weight. 

Technical  Note:  ( .Hr!>on-graphite  is  a 
composition  consisting  primarily  of  graphite 
and  amorphous  carbon,  in  which  the  graphite 
is  8  percent  or  more  by  weight  of  the 
(  omposition. 


2B352  Equipment  Capable  of  I'se  in 
Handling  Biological  Materials,  as 
Follows  (See  List  of  Items  Controlled) 


List  ofltems  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  N/A 

Related  Defmitionf::  For  purposes  of 
this  entrv,  isolators  inc  ludc  flexible 
isolators,  dry  boxes,  anaerobic  chambers 
and  glove  boxes. 

Items: 

a.  Complete  containmnnt  facilities  at 
P3  or  P4  containment  level; 

Technical  Note:  P3  or  P4  IBL3,  BL4,  L3. 
lA)  I  untrtinmen!  levels  are  as  specified  in  the 
World  Heahh  Organization  Laboratory 
Biosafetv  Manual  (Geneva,  1983). 

b  Fermenters  capable  of  (  ultivation  of 
pathogenic  microorganisms,  viruses,  or 
for  toxin  production,  without  the 
propagation  of  aerosols.  ha\ing  a 
capacitv  equal  to  or  greater  than  TOO 
liters. 

Technical  Note;  Fermenters  include 
bioreaclurs,  cheniostats.  and  continuous-flow 
svstems. 

c.  Centrifugal  separators  capable  of 
the  continuous  separation  of  pathogenic 
microorganisms,  without  the 
propagation  of  aerosols,  and  havine  all 
of  the  following  characteristii  s 

c.l   One  or  more  sealing  joints  within 
the  steam  containment  aren 

C.2.  A  flow  rate  greater  than  lOD  l:t(>rs 
per  hour: 

C.3,  Components  nt  polished  stainless 
steel  or  titanium:  n.nd 


C.4.  Capable  of  in  situ  steam 

sterilization  in  a  closed  state. 
Technical  Note:  Centrifugal  separators 

include  decanters. 

d.  Cross  (tangential)  flow  filtration 
equipment  capable  of  continuous 
separation  of  pathogenic 
microorganisms,  viruses,  toxins,  and 
cell  cultures  without  the  propagation  of 
aerosols,  having  all  of  the  following 
characteristics: 

d.l   Equal  to  or  greater  than  5  square 

meters; 
d.2.  Capable  of  in  situ  sterilization. 

e.  Steam  sterilizable  freeze-drying 
equipment  with  a  condenser  capacity 
greater  than  50  kgs  of  ice  in  24  hours  but 
less  than  1,000  kgs; 

f.  Equipment  that  incorporates  or  is 
contained  in  F3  or  P4  containment 
housing,  as  follows: 

f.l.  Independently  ventilated 
protective  full  or  half  suits; 

f.2.  Class  III  biological  safety  cabinets 
or  isolators  with  similar 
performance  standards; 

g.  Chambers  designed  for  aerosol 
challenge  testing  with  microorganisms, 
viruses,  or  toxins  and  having  a  capacity 
of  1  m^  or  greater. 

Dated:  September  24.  2001. 
James  |.  lochum. 

Assistant  Secretary  for  Export 

Administration. 

IFR  Hn.    m-24289  Filed  9-27-01;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

16CFR  Pan  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (Appliance  Labeling  Rule) 

AGENCY:  rederal  iraae  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  ("Commission ')  amends 
its  Appliance  Labeling  Rule  (  "Rule ')  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
compact  dishwashers.  The  Commission 
also  announces  that  the  current  ranges 
of  comparability  for  standard-sized 
dishwashers,  central  air  conditioners, 
and  heat  pumps  will  remain  in  effect 
until  further  notice.  Finally,  the 
Commission  amends  the  portions  of 
Appendices  H  (Cooling  Performance 
and  Cost  for  Central  Air  Conditioners) 
and  I  (Heating  Performance  and  Cost  for 
Central  Air  Conditioners)  to  reflect  the 
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rurrpnt  (20()#^K^'prest'ntatl\e  Average 
I 'nit  Cnst  (jf  El(x.triLitv  that  was 
published  on  March  8.  2001  (66  FR 
1  .I'll  7),  bv  the  Department  of  Energv 
(■'DOE"),  and  on  Mav  21.  2001  (66  FR 
278.56)  bv  \hf  Ojmmissinn 
EFFECTIVE  DATE:  The  amendments  to 
Appendix  Cl  to  part  30,5  establishing 
new  ranges  of  comparabilitv  for 
compact  dishwashers  will  become 
effective  March  22.  2002.  The 
amendments  to  Appendices  H  and  I  to 
Part  305  will  become  effec;ti\'e  December 
27.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  N'ewsome.  .\ttornev.  Division 
of  Enforcement.  Federal  Trade 
Commission.  Washington.  D.C  205K0 
(202-326-2889):  hnewsomf-fiftcaov 
SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  bv  the  Commission  in  1979, 
44  FR  66466 '(Nov.  19,  1979).  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975.' 
The  Rule  covers  eight  categories  of 
major  household  appliances- 
refrigerators  and  rt^frigerator-freezers. 
freezers,  dishwashers,  clothes  washers, 
water  heaters  (this  categor."  includes 
storage-tvpe  water  heaters,  gas-fired 
instantaneous  water  heaters,  and  heat 
pump  water  heaters),  room  air 
conditioners,  furnaces  (this  category 
includes  boilers),  and  central  air 
conditioners  (this  category-  includes  heat 
pumps).  The  Rule  also  covers  pool 
heaters.  59  FR  49556  (Sept.  28.  1994]. 
and  contains  requirements  that  pertain 
to  fluorescent  lamp  ballasts.  54  FR 
28031  (Julv  5.  1989).  certain  plumbing 
products.  58  FR  54955  (Oct.  25,  1993). 
and  certain  lighting  products.  59  FR 
25176  (May  13.  1994.  eff  May  15.  1995). 
The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  (onsumption  or 
efficiencv  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  'EnergyGuide"  label 
and  in  catalogs  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry'  directory  showing  the  cost 
information  for  their  products.  The  Rule 
requires  manufacturers  to  include,  cm 
labels  and  fact  sheets,  an  energ\ 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
shows  the  highest  and  lowest  energv 
consumption  or  efficiencies  for  all 


comparable  appliance  models  so 
consumers  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  model.  The  Rule 
also  requires  manufacturers  to  include. 
on  labels  for  some  products,  a  secondary 
energy  usage  disclosure  in  the  form  of 
an  estimated  annual  operating  cost 
based  on  a  specified  D(JE  national 
average  cost  for  the  fuel  the  appliance 
uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  (by  specified 
dates  for  each  product  type)  -'  the 
estimated  annual  energ\'  consumption 
or  energv  efficienc  y  ratings  for  the 
appliances  derived  from  tests  performed 
pursuant  to  the  DOE  test  procedures. 
Because  manufacturers  legularlv  add 
new  models  to  their  lines,  improve 
existing  models,  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  Under  Section 
305.10  of  the  Rule,  to  keep  the  required 
information  on  labels  consistent  with 
these  changes,  the  Commission 
publishes  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%.  Otherwise, 
the  Commission  publishes  a  statement 
that  the  prior  ranges  remain  in  effect  for 
the  next  year. 

The  annual  submissions  of  data  for 
dishwashers,  central  air  conditioners, 
and  heat  pumps  have  been  made  and 
have  been  analyzed  by  the  Commission. 
The  ranges  of  comparabilitv  for  central 
air  conditioners  and  heat  pumps  have 
not  changed  by  more  than  15"o  from  the 
current  ranges  for  these  products 
Therefore,  the  current  ranges  for  these 
products,  which  were  published  on 
September  16.  1996  (61  FR  48620).  will 
remain  in  effect  until  further  notice. 

The  data  submissions  for  dishwashers 
show  no  significant  change  in  the  high 
or  low  ends  of  the  range  of 
comparability  scale  for  standard  models, 
but  a  significant  change  in  the  low  end 
of  the  compact  scale. '  Rather  than 
require  new  ranges  fur  the  vast  majority 


42  U.S.C.  6294.  The  statute  also  requires  the 
Department  of  Energy  (DOE)  to  develop  lest 
procedures  that  measures  how  much  energy  the 
rippliances  use.  and  to  Jetermine  the  representative 
average  cost  a  consumer  pays  for  the  different  types 
of  energv  availdble. 


-  Reports  for  dishwashers  are  due  June  1;  reports 
for  central  air  conditioners  and  heat  pumps  are  due 
July  1. 

'The  Commission's  classification  of  ".Standard" 
and  "Compact"  dishwashers  is  based  on  internal 
load  capacity.  Appendix  C  of  the  Commissions 
Rule  defines  "Compact"  as  including  countPrtop 
dishwasher  models  with  a  capacity  of  fewer  than 
eight  (8)  place  settings  and  "Standard"  as  including 
portable  or  built-in  dishwasher  models  with  a 
capacity  of  eight(8)  or  more  place  settings.  The  Rule 
requires  that  place  settings  be  determined  hi:  in 
accordance  with  appendix  C  to  10  CKR  Part  430. 
subpart  B.  of  DOE's  energy  conservation  sl,in<l,trd'- 
program. 


of  dishwashers  (the  standard  category) 
when  only  the  high  end  of  the  compact 
range  has  changed  significantly,  the 
Commission  has  decided  to  publish  new 
ranges  of  comparability  only  for 
compact  dishwashers.  These  new  ranges 
of  comparability  supersede  the  current 
ranges  for  compact-sized  dishwashers, 
which  were  published  on  September  1. 
2000.-*  As  of  the  effective  date  of  these 
new  ranges,  manufacturers  of  compact- 
sized  dishwashers  must  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  compact-sized 
dishwashers  on  the  2001  Representative 
Average  Unit  Costs  of  Energy  for 
electricity  (8.29  cents  per  kiloVVatt-hour] 
and  natural  gas  (83.7  cents  per  therm) 
that  were  published  bv  DOE  on  March 
8.  2001  (66  FR  13917)'and  by  the  FTC 
on  May  21,  2001  (66  FR  27856). 

The  effective  date  of  the  Federal 
Register  Notice  that  established  the 
current  ranges  of  comparability  for 
compact-sized  dishwashers  was  March 
22.  2001.  Because  section  326(c)  of 
EPCA  states  that  the  Commission  cannot 
require  that  labels  be  changed  more 
often  than  annually  to  reflect  changes  in 
the  ranges  of  comparability,''  the 
effective  date  of  today's  revised  ranges 
of  comparability  for  compact-sized 
dishwashers  therefore  will  be  March  22, 
2002. 

The  ranges  of  comparability  for 
standard-sized  dishwashers  will  remain 
in  effect  until  further  notice.  This  means 
that  manufacturers  of  standard-sized 
dishwashers  must  continue  to  use  the 
ranges  of  comparability  that  were 
published  on  August  25.  1997  (62  FR 
44890),  and  must  continue  to  base  the 
disclosures  of  estimated  annual 
operating  cost  required  at  the  bottom  of 
EnergyGuides  for  these  products  on  the 
1997  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.31  cents  per 
kiloWatt-hour)  and  natural  gas  (61.2 
cents  per  therm)  that  were  published  bv 
DOE  on  November  18.  1996  (61  FR 
58679),  and  bv  the  Commission  on 
February  5.  1997  (62  FR  5316). 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendix  Cl  of 
Part  305  by  publishing  the  following 
ranges  of  comparability  for  use  in 
required  disclosures  (including  labeling) 
for  compact-size  dishwashers  beginning 
March  22,  2002,  and  amends  the  cost 
calculation  formulas  in  Appendices  H 
and  1  to  Part  305  that  manufacturers  of 


■*  The  current  ranges  for  compact-sized 
dishwashers  (.\ppendi\  Cl  I  wen-  published  at  h5 
FK  5:1165.  along  with  a  rc[)iii)li'.ation  of  the  c  urrent 
I  ]q97)  ranges  for  standard-sized  dishwashers 
(.^ppendl,x  C2).  which  were  onginalU  published  on 
August  25.  1997.  at  62  FR  44840, 

'42  I'.S.C  629fi((  I 
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central  air  conditioners  and  heat  pumps 
must  include  on  fact  sheets  and  in 
directories,  effective  December  ?.l .  2001 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulators 
Flexibility  Act  analysis  (5  U.S  C,  fi03- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  Thus,  the  amendments 
will  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  60.5.  The  Commission 
has  concluded,  therefore,  that  a 
regulator\'  flexibility  analysis  is  not 
necessary,  and  certifies,  under  Section 
605  of  the  Regulatory'  Flexibility  Act  (5 
U.S.C  605(b)).  that  the  amendments 
announced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows; 

Authority:  42  I '  S  C:  fi294 

2.  Appendix  Cl  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  Cl  to  Part  305 — Compact 
Dishwashers 

Range  Information 

■■('.ompad'   inc  ludes  rountertop 
dishwasher  models  with  a  (:aparit\'  of  fewer 
than  eight  (8)  place  settings.  Plat  e  settings 
shall  be  in  accordance  with  appendix  C  to  U) 
(]FR  part  4.31).  subpart  B   Load  patterns  shall 
((inform  tfi  the  operating  normal  ior  the 
model  being  tested. 

Range  of  estimated  an- 
nual energy  consumption 


V  In  section  2  of  Appendix  H  of  Part  M^. 
the  text  and  formulas  are  amended  by 
removing  the  figure  "8.03c"  wherever  it 
appears  and  by  adding,  in  its  place,  the  figure 
"8.29c'.  In  addition,  the  text  and  formulas 
are  amended  by  removing  the  figure  "12.05c' 
wherever  it  appears  and  by  adding,  in  its 
place,  the  figure  "12.45c". 

4.  In  section  2  of  Appendix  I  of  Part  305, 
the  text  and  formulas  are  amended  by 
removing  the  figure  "8.03G"  wherever  it 
appears  and  b\  adding,  in  its  place,  the  figure 

8  29c  '   In  addition,  the  text  and  formulas 
are  amended  bv  removing  the  figures 

12  05c'  and  '12.24e  "  wherever  they  appear 
and  bv  adding,  in  their  place,  the  figure 

12  45r  ■ 

B\  dire(  tK<n  of  the  Commission. 
Donald  S.  Clark, 

lFRDo(    ni-242f.l  Filed  9-27-01:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  40,  44,  275  and  295 
[T.D.  ATF— 467] 
RIN  1512-AC55 

Implementation  of  Public  Law  106-544 
for  Certain  Amendments  Related  to 
Balanced  Budget  Act  of  1997  (2001 R- 
90T) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (.ATF),  Department  of  the 

Treasur* 

ACTION:  Final  Rule  (Treasury  Decision). 


Capacity         | 

(kWh/yr.) 

Low                  High 

Compact  

214                   307 

Cost  Information 

When  the  above  ranges  of  (;omparabilit\ 
are  used  on  EnergyCuide  labels  for  (  oni[).)i  t 
sized  dishwashers,  the  estimated  annual 
operating  ( ost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  21)01  Kepresentatn f 
.•\verage  Cnit  C^ists  for  elet  trii:ity  (H.29r  per 
kilo  Watt-hour)  and  natural  gas  (S.t  7c  per 
therm),  and  the  text  below  the  box  must 
idpntif\  the  costs  as  sue  h 


SUIMMARY:  This  document  imjilements 
regulations  relating  to  r:ertain  proxisidns 
of  the  Consolidated  Appropncitmns  \i  \. 
2001,  Public  Law  106-554.  These 
provisions  revised  the  definition  of 
"manufacturer  of  cigarette  papers  .iiui 
tubes"  and  remo\ed  the  definition  of 
"cigarette  papers"  in  section  5702  of 
Title  26  of  the  I'nited  States  f:(>de  The 
pro\isions  of  these  sections  are 
retroactive  to  the  effective  date  of 
section  9302  of  the  Balanced  Budget  A.  ' 
of  1997.  which  was  lanuarv  1    .MKKi 
EFFECTIVE  DATE:  Ianuar\  1,  2()()() 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf.  Regulations  I)i\ision. 
Bureau  of  Alcohol.  Tobat  lo  and 
Firearms.  650  Massachusetts  Avenue. 
N'W.  Washington.  IX:  20226.  (202)  927- 
8210.  e-mail,  ah  tntm.atf}]q  ntf.treas.iiov 
SUPPLEMENTARY  INFORMATION:  On 
December  21.  2000.  the  President  signe<i 
the  Consolidated  Appropriations  Ari. 
2001,  Public  Law  106-554  (114  .Stat 
2763),  which  contains  the  (iommunity 
Renewal  Tax  Relief  Act  (referred  to  as 


the  .\i  t     Z^-  noted  in  the  accompanying 
ConicK  ni  (   Report,  sections  315(a)(2)(A) 
and  (B)  of  the  Act,  contained  in  Title 
III — Administrative  and  Technical 
Provisions,  were  conforming 
amendments  to  reflect  the  fact  that  the 
tax  on  cigarette  papers  has  not  been 
imposed  on  "books  '  or  papers  since 
January  1,  2000.  See  146  Cong.  Rec.  H 
12418  (daily  ed.  December  15.  2000). 
Section  315(b)  of  the  Act  made  the 
effective  date  of  the  provisions  of 
section  315  retroactive  to  the  effective 
date  of  section  9302  of  the  Balanced 
BudEf'l  .Art  of  1997,  January  1,  2000 
(111  St.it    t.72). 

The  provisions  of  section  315(a)(2)(A) 
revised  the  definition  of  manufacturer  of 
cigarette  papers  and  tubes.  Prior  to  this 
revision,  the  definition  of  manufacturer 
of  cigarette  papers  and  tubes  meant  any 
person  who  makes  up  cigarette  paper 
into  books  or  sets  containing  more  than 
25  papers  each,  or  into  tubes,  except  for 
[  •  r^i  udl  use  or  consumption.  Section 
315(a)(2)(A)  amended  the  definition  to 
mean  "anv  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption  '  This 
definition  was  amended  because  section 
9302  of  the  Balanced  Budget  Act  of  1997 
changed  the  imposition  of  the  Federal 
excise  tax  on  cigarette  papers  under 
section  5701(c)  of  Title  26  of  the  United 
States  Code.  Under  section  5701(c).  a 
tax  now  is  imposed  on  all  cigarette 
papers  manufactured  in  the  United 
States  regardless  of  whether  the 
cigarette  papers  were  in  books  or  sets 
containing  more  than  25  papers  each. 
Consequently,  the  definition  of 
mariufa(  turer  of  r  iq.u'ette  papers  and 
tubes  \N,,s    n.iiJi:'  i  to  conform  to  the 
Federal  excise  tax  imposed  on  cigarette 
papers. 

The  provisions  of  section  315(a)(2)(B) 
removed  the  definition  of  cigarette 
papers  in  26  U.S.C.  5702.  Prior  to  this 

imeiiiment,  the  definition  of  cigarette 
papers  meant  taxable  books  or  sets  of 
cigarette  papers.  Because  section  5701 
of  Title  26  of  the  United  States  Code 
imposes  a  tax  on  all  cigarette  papers, 
regardless  of  whether  the  cigarette 
(lapers  are  in  books  or  sets,  the 

It  fjnifion  of  cigarette  papers  was 

In  this  final  rule,  we  are  amending  the 
ret^ulations  in  27  CFR  parts  40.  44,  275 
and  295  to  conform  to  the  changes  made 
bv  the  aforementioned  provisions. 
Consequently,  we  are  revising  the 
regulatory  definition  of  "manufacturer 
of  cigarette  papers  and  tubes  '  and 
removing  the  definition  of  "cigarette 
papers ', 
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Administrative  Procedure  Act 

This  document  merply  revises 
existing  regulations  to  restate  the 
language  as  currpntl\  set  forth  in  the 
statute.  Therefore,  we  find  it  is 
unnecessar*'  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  5  L'SC'  553(b).  or 
subject  to  the  effective  date  limitatmn  m 
section  553fd!. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  a  final 
regulatorv  flexibilitv  analvsis  (5  IJ.S.C. 
604;  do  not  apply  to  this  final  rule.  We 
were  not  required  to  publish  a  general 
notice  of  proposed  rulemaking  under  5 
U.S.C.  553  or  ar)\  other  law.  The 
revenue  effects  of  this  rulemaking  nn 
small  businesses  result  directly  from  the 
underlying  statute  Pursuant  to  2H 
U.S.C.  7805(n.  we  have  sent  a  copv  nf 
this  regulation  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses.  No 
comments  were  received. 

Executive  Order  12866 

It  has  been  determined  that  this  fin.-il 
rule  is  not  a  significant  regulatory  d(  tion 
as  defined  by  Executive  Order  12866. 
Therefore,  a  regulatorv  assessment  is  not 
required 

Paperwork  Reduction  Act  of  1995 

The  prtn'isions  of  the  Paperwork 
Reduction  Act  of  1995.  Public  Liu   104- 
13.  44  L'S.C,  Chapter  35.  and  its 
implementing  regulations.  5  CFR  part 
1320.  do  not  applv  to  this  final  rule 
because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Ruhf.  Regulations  Division, 
Bureau  of  Alcohol.  Tobarm  and 
Firearms 

List  of  Subjects  I 

27  CFR  Part  40  i 

.•\dministrati\  e  practice  and 
procedure.  Authontv  delegations.  Cigars 
and  cigarettes,  C'laims.  Electronic  fund 
transfers.  Excise  taxes.  Imports 
Labeling.  Packaging  and  cfmtainer>. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures, 
Surety  bonds.  Tobacco. 

27  CFR  Part  44 

Administrati\e  prac,tic:e  and 
procedure,  Authority  delegations.  Cigars 
and  cigarettes.  Claims.  Customs  duties 
and  inspections.  Excise  taxes,  Exports, 


Foreign  trade  zones.  Labeling,  Packaging 
and  c  (Mitdiners,  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Tobacco.  Transportation, 
Warehouses. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations.  Cigars 
and  cigarettes.  Claims.  Electronic  fund 
transfer.  Excise  taxes.  Imports,  Labeling. 
Packaging  and  containers,  Penalties. 
Reporting  requirements.  Seizures  and 
forfeitures.  Surety  bonds.  Tobacco. 
Warehouses. 

27  CFR  Part  295 

Administrative  practice  and 
procedure.  Authority  delegations.  Cigars 
and  cigarettes.  Excise  taxes.  Labeling. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Tobacco. 

Issuance 

27  CFR  chapter  I  is  amended  as 
follows: 

PART  40— {AMENDED] 

Paragraph  1.  The  authority  citation 
fur  27  cyR  part  40  c:ontinues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142.  5143.  5146. 
5701.  5703-5705.  5711-5713.  5721-5723. 
5731,  5741.  5751.  5753.  5761-5763.  6061. 
fi065.  6109.  6151.  6301.  6302.  6311.  6313. 
6402,  6404,  6423.  6676.  6806,  7011,  7212, 
7325,  7342,  7502,  7,503,  7606,  7H05:  31  l'  S.C 
')301.  9303,  9304,9306. 

Par.  2.  Section  40.11  is  amended  to: 

a.  Remove  the  definition  of    cigarette 
papers";  and 

b.  Revise  the  definition  of 
"manufacturer  of  cigarette  papers  and 
tubes"  to  read  as  follows: 

§40.11     Meaning  of  terms. 


Manufacturer  ofcigarptte  papers  and 
tubes.  Any  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption 


Par.  3.  Section  40.391  is  revised  to 
read  as  follows: 

§  40.391     Persons  required  to  qualify. 

Every  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption,  must  first 
qualifv'  as  a  manufacturer  of  cigarette 
papers  and  tubes  in  accordance  with  the 
provisions  of  this  subpart. 


PART  44— [AMENDED] 

Par.  4.  The  authoritv  citation  for  27 
CFR  part  44  continues  to  read  as 
follows: 

Authority:  26  f.S  C;.  5142.  5143,  5146, 
5701,  5703-5705,  5711-,-j713,  5721-5723, 
5731,  5741,  5751,  5754.  6061,6065,  6151, 
6402.  6404.  6806.  7011.  7212.  7342.  7606. 
7H()5;  31  r  S.C.  9301.  9303.  9304.  9;106 

Par,  5.  Section  44.11  is  amended  to: 
a.  Remove  the  definition  of  "cigarette 
papers";  and 

b.  Revise  the  definition  of 
"manufacturer  of  cigarette  papers  and 
tubes"  to  read  as  follows: 

§44.11     Meaning  of  terms. 

***** 

Manufacturer  of  cigarette  papers  and 
tubes.  Any  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption. 


PART  27&— {AMENDED] 

Par.  6.  The  authority  citation  for  27 
CFR  part  275  continues  to  read  as 
follows: 


Authority:  18  f.S.C.  ; 
570:i.  5704.  5705.  5708. 
5722.  5723,  5741.  5754. 
6301.  6302.  6313.  6404. 


:342:  26  U.S.C.  5701, 
5712,  5713,  5721, 
5761,  5762,  5763, 
7101.  7212,  7342, 


7606, 
9306. 


7652.  7805;  31  I'. S.C.  9301.  9303.  9304. 


Par.  7.  Section  275.11  is  amended  to: 

a.  Remove  the  definition  of 
"cigarette  papers";  and 

b.  Revise  the  definition  of 
"manufacturer  of  cigarette  papers  and 
tubes"  to  read  as  follows: 

§  275.1 1     Meaning  of  terms. 

***** 

Manufacturer  of  cigarette  papers  and 
tubes.  Any  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption. 


PART  295— {AMENDED] 

Par.  8.  The  authority  citation  for  27 
CFR  part  295  continues  to  read  as 
follows: 

Authority:  26  US  C.  5703.  5704.  5705, 
5723,  574U  5751,  5762,  5763,  6313,  7212. 
7342.  7606  7805.  44  U.S.C.  3504(h). 

Par.  9.  Section  295.11  is  amended  to: 

a.  Remove  the  definition  of  "cigarette 
papers";  and 

b.  Revise  the  definition  of 
"manufacturer  of  cigarette  papers  and 
tubes"  to  read  as  follows: 
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§  295.1 1     Meaning  of  terms. 

***** 

Manufacturer  of  cigarette  papers  and 
tubes.  Any  person  who  manufactures 
cigarette  paper,  or  makes  up  cigarette 
paper  into  tubes,  except  for  his  own 
personal  use  or  consumption. 
***** 

Signed:  !ulv  17.  2001. 
Bradley  .\.  Buckles, 

Director 

.•\pproved:  August  2 J.  2001. 
Timothy  E.  Skud. 

Acting  Deputy  Assistant  Secretan,' 
IRegulaton  .  Tariff  and  Trade  Enforcement! 
IFRDoc.  01-24052  Filed  ^-27-01;  8:45  am] 

BILUNG  CODE  481 0-31 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Charleston-01-101] 

RIN2115-AA97 

Security  Zones;  Port  of  Charleston,  SC 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporarv'  final  rule. 

SUMMARY:  The  Coast  Guard  is  closing  a 
section  of  the  Cooper  River  in  the 
vicinity  of  U.S.  Naval  Weapons  Station. 
Charleston,  SC,  to  all  vessel  traffic  until 
further  notice.  This  security  zone  is 
needed  for  national  security  reasons 
following  the  recent  events  in  New  York 
City,  Washington  DC  and  Western 
Pennsylvania.  Entry  into  this  zone  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Charleston.  South  Carolina  or  his 
designated  representative. 
DATES:  This  regulation  becomes 
effective  at  12  noon  on  September  19. 
2001  and  will  terminate  at  12  noon  on 
December  17,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(COTP  Charleston  1-101]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Charleston,  196 
Tradd  Street,  Charleston,  SC  29401 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Erin  Healey,  Coast  Guard  Marine 
Safety  Office  Charleston,  at  (843)  724- 
7686. 
SUPPLEMENTARY  INFORMATION 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  .^  US  C  ,55.i(b)(B),  ihn 
Coast  Guard  finds  thijt  goad  causp  exists 
for  not  publishing  a  NPRM  Because  of 
the  events  described  behnv,  publishing 
a  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  pub!i(  interest 
since  immediate  action  is  needed  to 
protect  the  public,  ports  and  waterways 
of  the  United  States  The  Coast  Guard 
will  issue  a  broadcast  notice  to  mariners 
and  place  Coast  Guard  vessels  in  the 
vicinitv  of  these  zones  to  ad\ise 
mariners  of  the  restriction 

For  the  same  reasons,  under  5  I'.S.C. 
.=i53(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  M)  davs  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  closing  a  section 
of  the  Cooper  River  in  the  vicinii\  nf 
L'.S.  Naval  Weapons  Station. 
Charleston.  SC,  to  all  vessel  traffu  until 
further  notice  to  protect  the  significant 
national  security  interests  in  this  area. 
The  Captain  of  the  Port  Charleston  has 
closed  the  Cooper  Ri\er  to  all  \essel 
traffic  from  Cooper  River  Lighted  Buoy 
62  (LLNR  2930)  in  the  vicinity  of  the 
entrance  to  Goose  Creek  to  Cooper  Ri\  er 
Light  87  (LLNR  3135)  near  the  entrant  e 
to  Foster  Creek  until  further  notice 
Goose  Creek  is  also  closed  until  further 
notice. 

This  security  zone  is  needed  fur 
national  security  reasons  following  the 
recent  terrorist  attacks  in  New  '^'ork 
City,  Washington.  DC  and  Western 
Pennsvlvania.  particularly  the  attack  on 
United  States  military  interests  in 
Washington.  DC  There  will  be  Coa.st 
Guard  and  naval  patrol  vessels  on  scene 
to  monitor  traffic  through  these  areas. 
Entr\-  into  these  security  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Charleston.  South  Carolina 

The  Coast  Guard  has  met  with 
members  of  the  waterway  communitv  In 
discuss  this  closure.  Ves.sels  may  be 
allowed  to  enter  the  zone  with  the 
authorization  of  the  Coast  Guard 
Captain  of  the  Port  Vessels  wishing  to 
transit  the  security  zone  are  encouraged 
to  contact  the  Captain  of  the  Port  as 
soon  as  possible  to  request  this 
authorization.  This  securitv  zone  only 
slightly  extends  the  existing  restricted 
area  for  this  facility  found  in  33  CFR 
334.460. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulator)-  action  under  section  i[V]  of 


Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
nrfier  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulator\  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  Februar\'  26.  1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

This  rule  may  affect  the  following 
f'ntities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
the  Cooper  River  in  the  vicinity  of  U.S. 
Naval  Weapons  Station.  Charleston.  SC. 
The  Coast  Guard  preliminar>'  review- 
indicates  this  temporar\'  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  5  U.S.C.  605(b)  because  small 
entities  may  be  allowed  to  enter  on  a 
case  bv  case  basis  with  the  authorization 
of  the  Captain  of  the  Port 

.\ssistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
\1\].  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  e\  aluate  its  effects  on  them  and 
partic  ipate  in  the  rulemaking  process.  If 
the  rule  will  afffc  t  \our  small  business, 
organizatiiii)   m  gi  \emment  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistani  ••  in  understduding  tlus  rule. 

Small  hiisint'sses  may  send  comments 
on  the  M  til  in-  of  Federal  employees 
who  enfiin  •    .  r  otherwise  determine 
( (impliani  e  uith,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulaton  Lnforcement  Ombudsman 
and  the  Hei;innal  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  '1-Hftfi- "^4-3247). 

Collection  of  Information 

This  rule  calls  fur  iiu  new  collection 
of  information  requirements  under  the 
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Papenvork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism  ' 

A  rule  has  implication  for  federalism 
under  Executive  Order  131  32. 
Federalism,  if  it  has  d  substantial  direct 
effect  on  State  or  Icjcal  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effect.'^  of 
their  discretionar\'  regulator*  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  anv  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  nnt  effect  a  taking  of 
private  propertv  or  nthervvise  have 
taking  implications  under  Executive 
Order  126  <0.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(al  and  3fbK2}  of  Executive 
Order  12988.  Civil  justice  Reform,  to 

minimize  litigation,  eliminate 
ambiguitv.  and  reduce  burden. 

Environmental  I 

The  Coast  Guard  prt'hminary  review 
indicates  this  temporar.'  rule  is 
categorically  excluded  from  further 
environmental  documentation  under 
Figure  2-1.  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D. 
The  environmental  analysis  and 
Categorical  Exclusion  Determinatinn 
will  be  prepared  and  submitted  after 
establishment  of  this  temporarv  securitv 
zone,  and  will  be  available  in  the 
docket  This  temporarv  rule  protects  the 
Navv  facility,  the  public,  and  th'^ 
waterways  of  the  United  States  The 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  dnc:ket  for 
inspection  or  copving  where  indicated 
under  ADDRESSES^ 

Protection  of  Children 

We  have  analvzpd  tnis  rule  under 
Executive  (Jrder  13045.  Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executiv  e  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Go\ernment  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executivp  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energv   It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 

PARTI  6S— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2  A  new  temporar\-  §  165.T07-101  is 
add^d  to  read  as  follows- 

§  165  T07-101     Security  Zone;  Cooper 
River.  Charleston.  South)  Carolina. 

(a)  Rfsulntfii  Arfa  The  following 
closed  waters  are  encompassed  in  the 
security  zone  for  this  section:  Captain  of 
the  Port  Charleston.  South  Carolina  has 
closed  the  Cooper  River  to  all  vessel 
traffic;  from  Cooper  River  Lighted  Buoy 
62  (LLNR  2930)  in  the  vicinity  of  the 
entrance  to  Goose  Creek  to  Cooper  River 
Light  87  (LLNR  3135)  near  the  entrance 
to  Foster  Creek.  Goose  Creek  is  also 
closed. 


(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  13  and  16 
(157.1  MHz). 

(c)  Dates.  This  section  becomes 
effective  at  12  noon  on  September  19, 
2001  and  will  terminate  at  12  noon  on 
December  17.  2001.  The  Coast  Guard 
will  publish  a  separate  document  in  the 
Federal  Register  announcing  any  earlier 
termination  of  this  rule. 

Dated:  September  19.  2001. 
G.  W.  Merrick, 

Captain.  i'.S.  Coast  Guard.  Captain  ofthf 

Port. 

\¥R  Doc,  01-24425  Filed  9-27-01;  8:45  am) 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Juan-01-098] 
RIN2115-AA97 

Security  Zones;  St.  Croix,  U.S.  Virgin 
Islands 


agency:  Coast  Guard.  DOT 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  temporary  fixed  security 
zones  aroun  1  all  commercial  tank  and 
freight  vessels  moored  at  every  dock  at 
the  HOVENSA  refinery  at  St.  Croix,  U.S. 
Virgin  Islands.  All  persons  aboard 
commercial  tank  and  freight  vessels 
moored  at  the  HOVENSA  docks  must 
remain  on  board  for  the  duration  of  the 
port  call  unless  escorted  by  designated 
HOVENSA  personnel  or  specifically 
permitted  to  disembark  by  the  U.S. 
Coast  Guard  Captain  of  the  Port  San 
luan.  These  security  zones  are  needed 
for  national  security  reasons  to  protect 
the  public  and  port  of  HOVENSA  from 
potential  subversive  acts. 
DATES:  This  regulation  becomes 
effective  at  9  p.m.  on  September  15, 
2001  and  will  terminate  at  1 1 :59  p.m.  on 
October  15,  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  San  Juan-01-098l  and  are 
available  for  inspection  or  copying  at 
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Marine  Safetv  Office  San  fuan.  RODVAL 

Bldg.  San  Martin  St.  #90  Ste  400. 

Guaynabo.  PR  00968.  betwpen  7  am 

and  3:30  p.m.  Monday  thrtaigh  Friday, 

except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Robert  Lefevers,  Marine  Safetv 

Office  San  Juan.  Puerto  Rico  at  (787) 

706-2440. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation   Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  e.xists 
for  not  publishing  a  NPRM.  Because  of 
recent  terrorist  attacks  in  the  United 
States,  ^ere  is  an  urgent  need  to  protect 
persons  in  the  vicinity  of  the  HOVENSA 
refiner\'.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrar\'  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
the  public  and  this  port  in  the  U.S. 
Virgin  Islands.  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners  to 
advise  mariners  of  the  restriction 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  1 1 .  2001 .  there  were 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington.  Virginia.  Given 
these  events  and  the  highly  volatile 
nature  of  the  substances  stored  at  the 
HOVENSA  facility,  there  is  a  risk  that 
subversive  activity  could  be  launched 
bv  persons  aboard  commercial  tank  and 
freight  vessels  calling  at  the  HOVTNSA 
facility  in  St.  Croix.  USVI.  The  Captain 
of  the  Port  San  Juan  is  reducing  this  risk 
by  prohibiting  all  persons  aboard  these 
vessels  from  disembarking  while 
moored  at  the  HOVENSA  facility  unless 
escorted  by  designated  HOVENSA 
personnel  or  specifically  permitted  by 
the  Captain  of  the  Port  San  luan. 
HOVENSA  security  personnel,  in 
conjunction  with  local  police 
department  personnel,  will  assist  in  the 
enforcement  of  these  security  zones. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulator*'  action  under  section  3(f)  uf 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory'  policies  and  procedures  of 


the  Department  of  Transpnrtatiim  (DOT) 
(44  F'R  11040;  Febniarv  26.  1979). 

Small  Entities 

L'nder  the  Rcgulritorx  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
ha\  e  a  signific:ant  econf)mic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
use.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  person.*-  ma\  be  allowed  to 
disembark  the  vessels  on  a  case  by  case 
basis  with  the  authorization  of  the 
Captain  of  the  Port  and  this  temporar\' 
rule  is  onlv  in  effect  for  a  limited  time. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  RegulatorN  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  thev  can 
better  evaluate  it^  effects  on  them  and 
participate  in  the  rulemaking  process   If 
the  rule  will  affect  vour  small  business, 
organization,  or  government  jurisdiction 
and  vou  have  questions  concerning  its 
provisions  or  options  for  (.ompliance. 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATKDN  CONTACT  for 
assistance  in  understandint;  this  rule. 

Small  businesses  mav  send  c  cnini'  iits 
on  the  actions  of  F'ederal  empl(i\ees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  ri^gulations  to 
the  Small  Business  and  Agric  ulture 
Regulator*  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-RECt-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  umierthe 
Paperwork  Reduc:tion  A(  t  i44  i    s  C. 
3501-35201 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  .State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  fur  federalism. 


I  nfunded  Mandates  Reform   \(  1 

The  Unfunded  Mandates  KeJorm  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator*'  actions  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Pri\  ati  Prii|)erl\ 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sectfons  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available 
for  inspection  or  copyinc  where 
indicated  under  ADDRESSES 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  duvernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Knerg)  Kflet  ts 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply. 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply. 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211 

List  of  Subjects  in  33  CFR  Part  163 

Harbors.  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements.  Securitv  measures. 
Waterways 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  pa«  165 
continues  to  read  as  follows: 

Authoritv:  3:3  L.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1  ()i-l(g).  6  04-1 .  6,04-6.  160.5;  49 
CFR  1,46 

2.  A  new  temporary  5  lb5,TU7-uy8  is 
added  to  read  as  follows: 

§165.107-098    Security  Zone:  HOVENSA 
Refineiy.  St.  Croix.  U.S.  Virgin  Islands. 

(a)  Regulatfd  area  This  section 
establishes  temporary  fixed  security 
zones  encompassing  20  vards  around  all 
commercial  tank  and  freight  vessels 
moored  at  every  dock  at  the  HOVENSA 
refinery  at  St  Croix.  US.  Virgin  Islands. 
All  persons  aboard  commercial  tank  or 
freight  vessels  moored  at  the  docks  must 
remain  on  board  for  ihe  durajion  of  the 
port  call  unless  escorted  by  designated 
HOVENSA  personnel  or  specificalh 
permitted  to  disembark  by  the  (Captain 
of  the  Port  San  [uan.  These  security 
zones  are  needed  for  national  security 
reasons  to  protect  the  public  and  port  of 
HOVENSA  from  potential  subversive 
acts. 

fb)  Regulations  In  accordance  with 
the  general  regulaticms  in  §  165, .3.^  of 
this  part,  all  persons  aboard  commernal 
tank  and  freight  vessels  moored  at  the 
docks  must  remain  on  hoard  for  the 
duration  of  the  port  call  unless  esc:orted 
by  designated  HOVENSA  personnel  or 
specifically  authorized  by  the  Captain  of 
the  Port  San  fuan.  or  a  Coast  Guard 
commissioned,  warrant,  or  pett\'  offii >^r 
designated  by  him   In  addition  tu 
publishing  it  in  the  Federal  Register 
the  Captain  of  the  Port  will  nntif\  the 
public  of  any  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  V^HF  Marine  Band  Radio. 
Channel  16  (157,1  MhzJ 


(c)  Dates.  This  section  becomes 
effective  at  9  p.m,  on  September  15, 
2001  and  will  terminate  at  11:59  p.m.  on 
October  15.  2001. 

iJHtpd:  SHptember  15.  2001. 
|,.\,  Servidio, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port. 
[FR  Doc.  01-24424  Filed  9-27-01:  H  4.5  ami 
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DEPARTME^f^  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[00001-01-166] 
RIN2115-AA97 

Safety  Zorte;  Tomlinson  Bridge, 
Quinnipiac  River,  New  Haven,  CT 

agency:  Coast  Guard,  1307 
ACTION:  Temporary  final  rule, 

summary:  The  Coast  Guard  is 

establishing  a  temporary  safety  zone  on 
the  waters  of  the  Quinnipiac  River 
within  100  yards  of  the  north  side  and 
500  yards  of  the  south  side  of  the 
Tomlinson  Bridge,  This  safety  zone  will 
prevent  marine  traffic  from  transiting 
beneath  the  Tomlinson  Bridge  while  a 
new.  permanent  lift  span  is  installed  on 
the  bridge.  The  safety  zone  is  needed  to 
enable  installation  of  a  new  lift  span  on 
the  bridge  and  to  protect  marine  traffic 
from  the  hazards  associated  with  this 
operation. 

DATES:  This  rule  is  effec  tive  from  7  a.m. 
(E.ST)  fin  October  15,  2001  through  7 
am   (E.ST)  on  October  20.  2001. 
ADDRESSES:  Comments  and  material 
re(;ei\ed  from  the  public,  as  well  as 
documents  uidicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-01-166  and  are  available 
for  inspection  or  copving  at  Coast  Guard 
Group/Marine  Safety  Office  Long  Island 
Sound.  Waterways  Management  Branch. 
120  Woodward  Avenue.  New  Haven.  CT 
between  8  am  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (lunior  grade)  Pamela  Garcia. 
Waterways  Management  Branch.  Group/ 
MSO  Long  Island  Sound,  telephone 
(203)468-4429. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

\Vf  liid  nut  publish  a  noti(.:e  of 
proposed  rulemaking  (NPRM)  for  this 
regulation,  Under  5  US.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NTRM,  The  safety 


zone  is  being  established  to  enable  the 
installation  of  a  new  lift  span  on  the 
Tomlinson  Bridge.  This  operation  is  one 
of  the  final  stages  of  a  multi-year  bridge 
reconstruction  project.  The  timing  of 
this  phase  is  dependent  upon  a  number 
of  variables,  including  tidal  conditions 
and  ambient  temperatures  for  curing 
concrete.  Following  the  installation  of 
the  new  lift  span,  portions  of  the 
navigable  channel  must  be  dredged  and 
the  temporary  Tomlinson  Bridge  will  be 
removed.  Both  of  these  operations  are 
permitted  to  occur  only  between 
October  1  and  January  31, 

For  these  reasons,  it  was  determined 
that  the  delay  inherent  in  the  NPRM 
process  would  be  contrary  to  the  public 
interest.  Failure  to  complete  installation 
of  the  new  lift  span  will  delay  reopening 
the  Tomlinson  Bridge  and  prevent 
removal  of  the  temporary  bridge  until 
October  2002.  That  delay  would,  in 
turn,  result  in  significant  additional 
construction  costs  and  prolong  the 
impediment  to  navigation  represented 
by  the  presence  of  two  adjacent  bridges 
across  the  waterway. 

Moreover,  it  was  determined  that  the 
NPRM  process  would  be  unnecessary. 
The  State  of  Connecticut  met  with 
known  watenvay  users  August  22,  2000 
and  July  10.  2001  to  discuss  the 
anticipated  channel  closure  required  for 
the  lift  span  installation.  Waterway 
users  in  attendance  acknowledge  the 
necessity  of  the  channel  closure  and  the 
ability  to  adjust  their  waterway  use 
accordingly.  The  State  has  continued  to 
communicate  with  waterway  users  to 
apprise  them  of  the  anticipated  safety 
zone  dates  and  has  identified  the 
effective  dates  of  this  temporary  rule  as 
those  preferred  by  those  affected. 

Under  5  U.S.C." 553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  For  the  reasons  stated  above, 
we  have  determined  that  a  delay  in  the 
effective  dates  of  the  temporary  rule 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Advance  notice  of 
the  safety  zone  will  be  disseminated  by 
notice  to  mariners. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
safety  zone  on  all  waters  of  the 
Quinnipiac  River  within  100  yards  of 
the  north  side  and  500  yards  of  the 
south  side  of  the  Tomlinson  Bridge, 
located  in  approximate  position  41' 
1 7'9''  N.  072°  54'3"  W.  This  safety  zone 
is  effective  from  7  a.m.  (EST)  on  October 
15,  2001  to  7  a.m.  (EST)  on  October  20. 
2001.  The  safety  zone  will  prevent 
watenvay  users  from  transiting  through 
this  portion  of  the  Quinnipiac  River 
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while  the  new  Tomiinson  Bridge  lift 
span  is  transported  by  barge  beneath  the 
bridgr  and  raised  into  position.  The 
safety  zone  will  enable  construction 
personnel  to  complete  this  vital  phase  of 
a  long-term  bridge  reconstruction 
project  and  protect  mariners  from  the 
hazards  associated  with  this  operation. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulator^'  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiuiing  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator^'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040,  February  26,  1979). 

Recreational  vessel  traffic  on  the 
waterway  is  minimal  during  the  period 
of  the  proposed  safety  zone.  The  State 
of  Connecticut  held  several  meetings  in 
advance  of  the  proposed  channel 
closure  to  apprise  known  waterway 
users  of  the  effective  dates  of  the  safety 
zone  so  that  necessary,  alternate 
arrangement  could  be  made  to  avoid  or 
mitigate  any  adverse  consequences. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  may  affect  the 
owners  and  operators  of  vessels 
intending  to  transit  the  boundaries  o*^ 
the  safety  zone  during  its  effective  dates. 
The  rule  will  not  have  a  substantial 
affect  on  small  entities  because  it  has 
been  preceded  by  regular 
communication  between  the  State  of 
Connecticut  and  known  watenvay  users 
regarding  the  need  for  and  timing  of  the 
channel  closure.  Any  entities  that  might 
be  affected  by  the  closure  have  had 
sufficient  advance  notice  to  make 
alternate  arrangements. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 


compliance  with.  Federal  regulations  tc 
the  Small  Business  and  Agrkiiiturp 
Regulator*'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  vou 
wish  to  comment  on  actions  bv 
emplovees  nf  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-7,^-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  go\ernmpnts  and 
would  either  preempt  State  law  nr 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analvzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  hH\  e 
implications  for  federalism 

Unfunded  Mandates  Reform  ,Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar>'  regulator\'  actions   In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  nf 
Si 00.000,000  or  more  in  any  one  year 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  other\Mse  ha\e 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  .md 
Interference  with  Constitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  hxe*  utne 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  redu(  e  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protec  turn  if 
Children  from  Environmental  Heaitti 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safetv  that  ma\ 
disproportionately  affect  children. 


Indian  Tribal  (rovernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  h-iye  analvzed  this  rule  under 
K\e(  uti\e  Order  13211,  Actions 
( .(in(  ernmg  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  thai  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  by  the 
.administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
jiaragraph  34(g)  of  Commandant 
liistrui  tiun  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation 

List  of  Sub|e<:ts  in  33  CFR  Part  165 

Harbors.  Marine  safety.  .Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  part  lfi5  as  follows: 

PART  16S— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  3.3  L  .S.C.  1231;  .SO  l'  S.C  191. 
33  CFR  l.o'5-llg).6  04-1.6.04-fi.  160.5;  49 
CFR  1.46 

2.  Add  temporary  §  165,T01-166  to 
read  as  follows: 

§165.101-166     Safety  Zone    Tomlmso" 
Bridge.  Quinnipiac  River   New  Haven 
Hart>or.  New  Haven.  CT 

(a)  Location.  The  following  area  is 
designated  as  a  safety  zone;  all  waters  of 
the  Quinnipiac  River  within  100  yards 
of  the  north  side  and  500  yards  of  the 
south  side  of  the  Tomiinson  Bridge. 
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located  at  approximate  position  41^ 
17'9"N.  072^  54'3"  W 

(b)  Enforcement  period.  This  section 
is  effective  from  7  am  (EST)  October 
15.  2001  to  7  a.m.  (EST)  October  20. 
2001 

[c]  Reoulations  (1)  The  general 
regulations  contained  in  3  3  CFR  165.23 
apply 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard   Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Da'^ri   September  20.  2001. 
(.).  Coccia, 

Captain.  L'.S.  Coast  Guard.  Captain  of  the 
Port.  GroupSfSOLong  Island  Sound. 
[FR  Dor    01-24423  Filed  9-27-01;  8:45  am] 

BIU.WG  CODE  4910-15-O 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  20 
RIN  290&-AJ58 


Board  of  Veterans'  Appeals:  Rules  of 
Practice — Subpoenas 

agency:  Department  of  \'eterans  .\ffairs. 
action:  Final  rule 

summary:  The  Board  of  Veterans' 
Appeals  (Board)  adjudicates  appeals 
from  denials  of  claims  for  veterans' 
benefits  filed  with  the  Department  of 
Veterans  Affairs  (VA).  This  document 
adopts  as  a  final  rule  amendments  to  a 
Board  Rule  of  Practice  concerning 
subpoenas. 

DATES:  Effective  datp  0(  tohfr  2^,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller.  Senior  D^ pufv  Vice 
Chairman.  Board  of  \'eterans'  Appeals. 
Department  of  Veteran>  .Affairs,  810 
Vermont  Avenue.  \W.  Washington.  DC 
20420  (202-565-5978) 
SUPPLEMENTARY  INFORMATION:  On 
Februarv-  15.  2000.  VA  published  a 
proposed  rule  in  the  Federal  Register 
(65  FK  7468).  to  clarifv  a  Board  Ruif'  of 
Practice  at  38  CFR  20.711  dealing  with 
subpoena  procedures  in  Board 
proceedings  The  proposed  changes 
relate  to:  i  1 )  Where  such  a  motion  must 
be  filed;  !2J  ruling  on  the  motion;  (3) 
service  of  a  subpoena:  (4)  motions  to 
quash  or  modify  >ubpoenas,  and  i5! 
enforcing  compliance  with  a  subpoena 


Onlv  two  comments  were  received  A 
national  veterans'  service  organization 
stated  that  it  concurred  in  the  proposed 
amendments   A  representative  of  a 
group  of  attorneys  engaged  in  the 
practice  of  veterans'  law  posed  several 
objections. 

"The  primar\'  objection  of  this  writer, 
occupying  approximatelv  half  of  his 
comments,  is  grounded  in  the 
misconception  that  these  amendments 
remove  authority  from  local  VA  offices 
to  issue  subpoenas  in  cases  that  are  not 
before  the  Board.  The  Rule  never  gave 
that  authority,  nor  do  the  amendments 
remove  it. 

The  authority  of  field  facility  heads  to 
issue  subpoenas  in  matters  within  their 
jurisdiction  is  at  38  CFR  2.1(b).  The 
Board's  Rules  of  Practice  deal  only  with 
procedures  in  matters  that  are  before  the 
Board  and  within  its  statutory 
jurisdiction.  The  Rule  in  question 
appears  in  a  section  of  the  Board's  Rules 
entitled  "Hearings  on  Appeal." 
Paragraph  (aj  of  the  Rule,  which  is  not 
being  amended,  describes  who  may 
move  for  a  subpoena  under  the  rule  as 
"the  appellant,  or  his  or  her 
representative.  '  (Emphasis  added.) 
What  is  to  be  removed  is  a  now  obsolete 
procedure  that  once  permitted  VA  field 
facilitv  directors  to  decide  motions  for 
subpoenas  in  Board  proceedings  held  at 
those  facilities.  Under  38  U.S.C,  7102(a) 
onlv  members  of  the  Board  may  make 
determinations  on  motirms  in  Board 
proceedings. 

The  writer  objects  to  the  addition  of 
certain  quoted  language  to  Rule  71 1(e) 
(38  CFR  20.7n(e))  and  urges  that  it  be 
stricken.  The  language  he  quotes  is 
being  removed  from  paragraph  (e).  not 
added,  as  the  proposed  rule-making 
document  explained  Thus  this 
objection  is  also  moot 

Next,  the  writer  objects  to  language  in 
proposed  Rule  711(h)  (which  deals  with 
motions  to  quash  or  modih  a 
subpoena),  stating  that  it  "creates  a 
mechanism  for  adversarial  proceedings 
regarding  the  modification  t)r  attempts 
by  the  Agency  to  'quash   subpoena 
requests."  He  maintains  that  this  would 
be  for  the  convenience  of  VA  at  the 
expense  of  veterans. 

Motions  to  quash  are  not  new.  The 
procedure  has  been  available  through 
this  Rule  since  1992.  (57  FR  4088.  4122) 
Permitting  motions  to  quash  subpoenas 
is  standard  practice  throughout 
.American  jurisprudence.  Such  motions 
provide  a  mechanism  for  resolving 
disputes  between  persons  seeking 
subpoenas  and  persons  subpoenaed  and 
has  nothing  to  do  with  agencv 
convenience,  or  the  lack  of  it. 

The  amendments  in  fact  aid  veterans 
and  their  representatives,  who  are 


usually  the  persons  seeking  subpoenas 
as  a  means  of  obtaining  evidence  to 
present  to  the  Board.  The  amendments 
provide  a  way  for  them  to  get  relief 
when  the  person  who  has  evidence 
makes  unreasonable  demands  regarding 
its  release.  The  proposed  rule-making 
document  gives  the  example  of 
unreasonable  demands  for 
reimbursement  for  costs  involved  in 
honoring  a  subpoena  duces  tecum  to 
obtain  physical  evidence,  typically 
documents,  The  writer  further  implies 
that  this  amendment  is  purposefully 
designed  to  impede  access  to  documents 
held  by  VA.  That  is  simply  not  the  case. 
VA  itself  is  seldom  the  subject  of  a 
subpoena  in  a  Board  proceeding  because 
there  are  other  methods  for  readily 
obtaining  VA  records.  See  38  U.S.C. 
5701(b)  and  5  U.S.C.  552. 

The  proposed  rule  is  adopted  without 
changes. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  rule  will 
affect  VA  beneficiaries  and  will  not 
affect  small  businesses.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirement  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Lav^-ers.  Legal 
services.  Veterans. 

.Approved:  .September  20.  2001. 
Anthony  ].  Principi. 

SffTPtary  of  Veterans  Affairs 

For  the  reasons  set  out  in  the 
preamble,  amend  38  CFR  part  20  as 
follows: 

PART  20— BOARD  OF  VETRANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  .IH  I'.S  C  .SOl(a). 

2.  Section  20.711  is  amended  by: 

(a)  Revising  paragraphs  (c)  and  (e); 

(b)  Revising  the  second  sentence  of 
paragraph  (f): 

(c)  Revising  the  first  sentence  of 
paragraph  (g); 

(d)  Revising  paragraph  (h):  and 

(e)  Adding  paragraph  (i). 

The  revisionTs  and  addition  read  as 
follows: 

§  20.71 1     Rule  71 1 .  Subpoenas. 
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(c)  Wherp  filed.  Motions  for  a 
subpoena  must  be  filed  with  the 
Director  of  Administrative  Service  {014). 
Board  of  Veterans'  Appeals.  810 
Vermont  Avenue,  NW,  Washington,  UC 
20420. 
***** 

(e)  Ruling  on  motion  for  subpoena. 
{"[]  To  whom  assignpd.  The  ruling  on 

the  motion  will  be  made  by  the  Member 
or  panel  of  Members  to  whom  the  case 
is  assigned.  Where  the  case  has  not  been 
assigned,  the  Chairman,  or  the 
Chairman's  designee,  will  assign  the 
case  to  a  Member  or  panel  who  will 
then  rule  on  the  motion. 

(2)  Procedure.  If  the  motion  is  denied, 
the  Member(s)  ruling  on  the  motion  will 
issue  an  order  to  that  effect  which  sets 
forth  the  reasons  for  the  denial  and  will 
send  copies  to  the  moving  party  and  his 
or  her  representative,  if  any  Granting 
the  motion  will  be  signified  by 
completion  of  a  VA  Form  0714, 
"Subpoena.  "  if  attendance  of  a  witness 
is  required,  and/or  VA  Form  0713. 
'Subpoena  Duces  Tecum."  if 
production  of  tangible  evidence  is 
required.  The  completed  form  shall  be 
signed  bv  the  Member  ruling  on  the 
motion,  or.  where  applicable,  bv  any 
panel  Member  on  behalf  of  the  panel 
ruling  on  the  motion,  and  ser\'ed  in 
accordance  with  paragraph  (g)  of  this 
section. 

(f)  *    *    *  A  subpoena  for  a  witness 
will  not  be  issued  or  served  unless  the 
party  on  whose  behalf  the  subpoena  is 
issued  submits  a  check  in  an  amount 
equal  to  the  fee  for  one  day's  attendance 
and  the  mileage  allowed  by  law.  made 
payable  to  the  witness,  as  an  attachment 
to  the  motion  for  the  subpoena.  *    *    * 

(g)  *    *    '  The  Board  will  serve  the 
subpoena  by  certified  mail,  return 
receipt  requested.  ♦    *    * 

(h)  Motion  to  quash  or  modify 
subpoena 

(1)  Filing  procedure  Upon  written 
motion  of  the  party  securing  the 
subpoena,  or  of  the  person  subpoenaed, 
the  Board  may  quash  or  modify  the 
subpoena  if  it  is  unreasonable  and 
oppressive  or  for  other  good  cause 
shown.  Relief  may  include,  but  is  not 
limited  to,  requiring  the  party  who 
secured  the  subpoena  to  advance  the 
reasonable  cost  of  producing  books, 
papers,  or  other  tangible  evidence  The 
motion  must  specif\'  the  relief  sought 
and  the  reasons  for  requesting  relief. 
Such  motions  must  be  filed  at  the 
address  specified  in  paragraph  (c)  of  this 
section  within  10  days  after  mailing  of 
the  subpoena  or  the  time  specified  in 
the  subpoena  for  compliance,  whichever 
is  less.  The  motion  may  be  accompanied 


by  such  supporting  evidence  as  lhi> 
moving  party  ma\'  choose  to  submit   !t 
must  be  accompanied  by  a  declaration 
showing: 

(i)  That  a  copv  of  the  motion,  and  any 
attachments  thereto,  were  mailed  to  the 

partv  who  secured  the  subpoena,  or  the 
person  subpoenaed,  as  appli(  tit)li' 

(ii)  The  date  of  mailing,  and 

(iii)  The  address  to  which  the  copy 
was  mailed 

(2)  Hesponse.  Not  later  than  10  days 
after  the  date  that  the  motion  was 
mailed  to  the  responding  partv .  tli.ii 
party  may  file  a  response  tn  the  motion 
at  the  address  specified  in  [Mragraph  (c) 
of  this  section  The  res[Hms('  md\  be 
accompanied  bv  sue  h  supporting 
evidence  as  the  resptjnding  partv  mav 
choose  to  submit   It  must  i)e 
accompanied  bv  a  dei:  lardtmn  showing: 

(i)  That  a  copy  of  the  response,  and 
any  attachments  thereto,  were  mailed  to 
the  moving  party: 

(ii)  The  date  of  mailing,  .md 

(iii)  The  address  to  which  the  copy 
was  mailed.  If  the  subpoena  involves 
testimony  or  the  production  of  tangible 
evidence  at  a  hearing  before  the  Board 
and  less  than  30  days  remain  before  the 
scheduled  hearing  date  at  the  time  the 
response  is  received  by  the  Board,  the 
Board  mav  reschedule  the  hearing  to 
permit  disposition  (»f  the  motion 

(3)  Ruling  on  the  motion   The  Member 
or  panel  to  whom  the  case  is  asMgntvi 
will  issue  an  order  disposing  of  the 
motion.  Such  order  shall  set  forth  thi 
reasons  for  which  a  motion  is  either 
granted  or  denied.  The  order  will  be 
mailed  to  all  parties  to  the  motion. 
Where  applicable,  an  order  quashing  a 
subpoena  will  require  refund  of  any 
sum  advanced  for  fees  and  mileage. 

(i)  Disobedience  In  case  of 
disobedience  to  a  subpoena  issued  by 
the  Board,  the  Board  will  take  such 
steps  as  ma\  be  necessar\'  to  invoke  the 
aid  of  the  appropriate  district  court  of 
the  United  States  in  requiring;  the 
attendance  of  the  witness  and  or  the 
production  of  the  tangibli'  evuience 
subpoenaed  A  failure  to  obey  the  order 
of  such  a  court  mav  be  punished  by  the 
court  as  a  contempt  thereof 

(Authority:  38  U  S  C  5711.5713, 

7102(a)) 

iFK  Dill    (11-^-4  i(M  Filed  9-27-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[PA-^133a    FRL-7060-7; 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans 
Pennsylvania:  VOC  and  NO    RACT 
Determinations  tor  Ten  Individual 
Sources  Located  in  the  Pittsburgh 
Beaver  Valley  Area  Withdrawal  of 
Direct  Final  Rule 

agency:  Environmental  Protection 

Agenr\  (EPA), 

ACTION:  Withdrawal  of  direct  final  rule, 

summary:  Due  to  receipt  of  a  letter  of 
dd\  >  rs>'  comment,  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  ten  major  sources  of  volatile  organic 
compounds  (VOC)  and  oxides  of 
nitrogen  (NOx)  located  in  the 
Pittsburgh -Beaver  Valley  ozone 
nonattainment  area  In  the  direct  final 
rule  published  on  August  24,  2001  (66 
IK  44-1  V2     VV.\  stated  that  if  it  received 
adverse  comment  by  September  24, 
2001,  the  rule  would  be  withdrawn  and 
not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Citizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  August  24. 
2001  (66  FR  44580).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  The  Direct  final  rule  is 

\\:-h:ir,\\ii  .>-     f  '^"ptember  28.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A  Frankford  at  (21  S)  814-2108. 

List  of  Subjects  in  4(1  (,hK  I'art  '^Z 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  September  14.  2001 
James  W.  Newson, 

Acting  Regional  Adminislrator,  Region  III. 

Accordingly,  the  addition  of 
§52.2020(c)(167)  is  withdrawn  as  of 
September  28,  2001. 

(FR  n™    01-2:t*vn  Filed  9-27-01;  8:45  am] 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4144a;  FRL-7061-5J 

Approval  and  Profnulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Ten  Individual 
Sources  Located  in  the  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION;  Withdrawal  of  Direct  final  rule. 


SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technology  !R.\CTi  requirements 
for  ten  major  sources  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area   In  the 
direct  final  rule  published  on  August 
24.  2001  166  FR  445381.  EPA  stated  that 
if  it  received  adverse  comment  by 
September  24.  2001.  the  rule  would  be 
withdrawn  and  not  take  effect  EP.A 
subsequently  received  adverse 
comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  .August  24.  2001  (66  FR 
44581)  EPA  will  not  institute  a  second 
comment  period  on  this  action. 

EFFECTIVE  DATE:  The  Direct  final  rule  is 

withdrawn  as  of  .September  28.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A   Franktord  at  (21^    814-2108 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  bv  reference.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  14.  2001 
lames  W.  Newson. 

ActiDii  Bfoi  .'.  ;,  Administrator.  Region  III. 

PART  52— {AMENDED] 
§52.2020    [Amended] 

.■\ccordingh  .  the  addition  of 
§52.2020(c)ll78)  is  withdrawn  as  of 
September  28.  2001. 
!FR  Do(    1)1 -J  ihU  Filed  9-27-01;  8;45  am) 

BUJJMG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-^141a;  FRL-7061-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  Armco  Inc.,  Butler 
Operations  Main  Plant  and  Butler 
Operations  Stainless  Steel  Plant 
Located  in  the  Pittsburgh-Beaver 
Valley  Area;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 

.•\gency  lEPA). 

ACTION:  Withdrawal  of  Direct  final  rule. 

SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technologv  (RACT)  requirements 
for  Armco  Inc..  Butler  Operations  Main 
Plant  and  Butler  Operations  Stainless 
Steel  Plant,  major  sources  of  nitrogen 
oxides  (NOx)  located  in  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment 
area.  In  the  direct  final  rule  published 
on  August  22,  2001  (66  FR  4405,3).  EPA 
stated  that  if  it  received  adverse 
comment  by  September  2 1 .  2001 .  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture) 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  22,  2001  (66  FR 
44097).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 
EFFECTIVE  DATE:  The  Direct  final  rule  is 
■•v  ithiira\sn  a^  nf  Spptt">mb*'r  28.  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A   Frankfnrd  at  (215)  814-2108. 

List  of  Subjet  ts  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

DaU-d:  .September  14,  2001. 
lames  W.  Newson, 
Acting  Regional  Administrator,  Region  III 

PART  52— {AMENDED] 

§52.2020     [Amended] 

Accordingly,  the  addition  of 
§52.2020(c)(i75i  is  withdrawn  as  of 
September  28,  2001. 

'PR  n.<    f)l-J  !f.,r.  Filed  9-27-01:  8;4=i  am! 
BILUNC  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4136a;  FRL-7060-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  RACT 
Determinations  for  Nine  Individual 
Sources  Located  In  the  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  nine  major  sources  of  volatile 
organic  compounds  (VOC)  located  in 
the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area.  In  the  direct  final 
rule  published  on  August  24.  2001  (66 
FR  44528),  EPA  stated  that  if  it  received 
adverse  comment  by  September  24. 
2001.  the  rule  would  be  withdrawn  and 
not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Citizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  August  24. 
2001  (66  FR  44580).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  The  Direct  final  rule  is 
withdrawn  as  of  September  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford  at  (215)  814-2108. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  September  14.  2001. 
James  W.  Newson, 

Artinii  Rfoional  .Administrator.  Region  III. 

PART  52— [AMENDED] 

§52.2020    [Amended] 

Accordinglv.  the  addition  of 
§  52.2020(c)(170)  is  withdrawn  as  of 
September  28,  2001. 
iFR  Doc  01-236.36  Filed  9-27-01;  8;45  am] 
BILUNG  COOE  6560-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA^146a;  FRL-7061-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  tfte  Koppel  Steel 
Corporation  in  the  Pittsburgh-Beaver 
Valley  Area;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  Direct  final  rule. 


SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment,  EPA  is  withdrawing 
the  direct  final  rule  to  approve  a 
revision  which  establishes  reasonably 
available  control  technology  (RACT) 
requirements  for  Koppel  Steel 
Corporation,  a  major  source  of  nitrogen 
oxides  (NOx)  located  in  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment 
area.  In  the  direct  final  rule  published 
on  August  24.  2001  (66  FR  44544),  EPA 
stated  that  if  it  received  adverse 
comment  by  September  24.  2001.  the 
rule  would  be  withdrawn  and  not  take 
effect.  EPA  subsequently  received 
adverse  comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  24.  2001  (66  FR 
44581).  EPA  will  not  institute  a  second 
comment  period  on  this  action 

EFFECTIVE  DATE:  The  Direct  final  rule  is 
withdrawn  as  of  September  28.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford  at  (215)  814-2108 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  14,  2001 
James  W.  Newson, 

Acting  Rpgional  Administrator.  Rfgion  III 

PART  52— {AMENDED] 

§52.2020    [Amended] 

Accordingly,  the  addition  of 
§  52.2020(c)(180)  is  withdrawn  as  of 
September  28.  2001. 

(FR  Doc.  01-2.36.37  Filed  3-27-01;  8  45  am! 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA^147a:  FRL  -7061-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Pennsylvania;  NOx  RACT 
Determinations  for  Four  Individual 
Sources  Located  in  the  Pittsburgh- 
Beaver  Valley  Area:  Withdrawal  of 
Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Withdrawal  uf  Dirtn  t  fmdl  rule. 

summary:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  appro\p  revisions 
which  establish  reasonably  available 
control  technologv  (RACTT)  requirements 
for  four  major  sources  of  nitrogen  o.xides 
(  NOx)  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area  In  the 
direct  final  rule  published  on  .August 
22.  2001  (66  FR  44057).  EPA  stated  that 
if  it  received  adverse  comment  bv 
September  21.  2001.  the  rule  vvmild  be 
withdrawn  and  not  take  effect,  EPA 
sub.sequently  received  adverse 
comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  22,  2001  (66  FR 
44096).  EPA  will  not  institute  a  second 
comment  period  on  this  action, 

EFFECTIVE  DATE:  The  Diret  t  final  rule  is 
withdrawn  as  of  .September  2ti   JOOl 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A,  Frankford  at  (215)  814"J1()H 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  proteflifm,  .Air 
pollution  control.  Ine.orporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements 

Dated   Septemt>er  14,  2001. 
lames  W.  Newson. 
Acting  Rfgiunal  Administrator.  Region  III. 

PART  52— {AMENDED] 
§  52.2020    [Amended] 

Accordingly,  the  addition  jrf§ 52.2020 

(c)(181)  is  withdrawn  as  of  September 
28, 2001, 
KR  D(i(    01-23638  Filed  9-27-01:  8:45  am) 

BtLUNG  COD€  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[AQ-FRL-7065-91 

Clean  Air  Act  Final  Approval  of 
Operating  Permits  Program: 
Commonwealth  of  Massachusetts 

agency:  Environmental  Protection 

.\t:<>n(\  lEPA), 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  taking  final  action 
to  fully  approve  the  Clean  Air  Act 
Operating  Permits  Program  of  the 
Commonwealth  of  Massachusetts. 
Massach\isetts  subrnitted  its  program  for 
the  purpose  of  complying  with  federal 
Clean  Mr  Act  requirements  for  a  State 
tr  devcinp  a  program  to  issue  operating 
[iTmili.  to  all  major  stationary  and 
( (Plain  other  sources  of  air  pollution. 
HP.\  granted  interim  approval  to 
Mrfssachusetts'  operating  permit 
program  on  February  2.  1996. 
DATES:  This  direct  final  rule  is  effective 
on  November  27,  2001  without  further 
notice,  unless  EPA  receives  relevant 
adverse  rnmment  by  October  29,  2001. 
1!  F.l'.\  rt'i  fives  relevant  adverse 
(  nminent.'-  KPA  will  publish  a  timely 
uithiirawrtj  nf  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
thd!  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Steven  Rapp.  Unit  Manager.  Air  Permit 
Program  Unit.  Office  of  Ecosystem 
Protection  (mail  code  CAP)  U.S. 
Environmental  Protection  Agency, 
EPA — New  England.  One  Congress 
Street.  Suite  1100.  Boston.  MA  02114- 
2023.  Copies  of  the  State  submittal,  and 
other  supporting  documentation 
relevant  to  this  action,  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency. 
EPA — New  England.  One  Congress 
Street,  11th  floor.  B^<    .   '.'  • 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon.  'Bl  7   'j;  h    :  >  ' 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  addilioiiai  information 
by  addressing  the  following  questions: 
What  is  tl\.  operating  permit  program? 
Hnw  h.is  Massachusetts  addressed 

FP.\  s  interim  approval  issues? 
\\  tidt  additional  changes  to 

Massachusetts'  program  is  EPA 

approving? 
What  i<;  involved  in  this  final  action? 

What  Is  the  Operating  Permits 
Program:' 

Tht  I  !•  ii:   \  r  ,^ct  Amendments 
(CAAj  (li  1^90  required  all  state  and 
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local  permitting  authorities  to  develop 
operating  permit  protjrams  that  meet 
certain  federal  c:riteria  42  I'  S.C.  7661- 
7661e.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA,  The  focus  of  the  operating  permit 
program  is  to  impro\t'  compliance  and 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements,  the  source,  the  public, 
and  the  permitting  authorities  can  more 
easily  determine  what  C^.AA 
requirements  applv  and  how  to 
determine  compliance  widi  those 
requirements 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include    ma)or"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  See  40  CFR  70  Ji   For 
example,  all  sources  regulated  under  the 
acid  rain  program,  regardless  of  size. 
must  obtain  operating  permits. 
E.xamples  of  major  sourc:es  include; 
those  that  have  the  potential  to  emit  100 
tons  per  vear  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead. 
sulfur  dioxide,  nitrogen  oxides,  or 
particulate  matter  (PM  10);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  specifically 
listed  under  the  CAA  (HAP I,  or  those 
that  emit  25  tons  per  year  or  more  of  a 
combination  of  HAPs.  In  areas  that  are 
not  meeting  th^=  National  Ambient  Ait 
Qualit\  Standards  fnr  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,  '  such  as 
Massachusetts,  major  sources  include 
those  with  the  potential  of  emitting  50 
tons  per  year  or  mnre  of  volatile  organic 
compounds  or  nitrogen  oxides, 

WJiat  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  meets  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulation^  part  "0  EP.\  may 
grant  the  program  interim  approval. 
Because  Massachusetts'  operating 
permit  program  substantialh ,  but  n^t 
fully,  met  the  retjuirements  of  part  7(), 
EPA  granted  interim  approval  to  the 
program  in  a  rulemaking  published  on 
Februarv  2    1996  ihl  FR  ,1827)  Th.' 
interim  apprrjval  doc  ument  described 
the  corrf'ctions  that  had  to  be  mad"  in 


order  for  Massachusetts'  program  to 
receive  full  approval,  Massachusetts 
submitted  two  revisions  to  its  operating 
permit  program:  these  revisions  were 
dated  November  19.  1996  and  May  11, 
2001.  This  document  describes  changes 
made  to  the  Massachusetts  operating 
permit  program  since  interim  approval 
was  granted. 

How  Has  Massachusetts  .\ddressed 
EPA's  Interim  .Approval  Issues? 

EPA's  Februar\  J    IMMh  rulemaking 
explained  that  Md>sdc  husetts  must 
make  the  following  rule  changes  to 
receive  full  approval  of  its  operating 
permit  program. 

(1)  Revise  Appendix  C(8)(b)(4)  to 
eliminate  the  applicability  of  the  permit 
shield  for  administrative  amendments, 
Massachusetts  changed  Appendix 
C(8)(b)(4)  to  state  the  permit  shield 
provisions  shall  not  npplv  to  changes 
made  to  the  operating  permit  using  the 
modification  procedures  of  Appendix 
C(8). 

(2)  In  Appendix  C(7)(b)(3)(e).  the 
program  regulation  provided  that  a 
notice  of  an  operational  flexibility 
change  made  pursuant  to  an  intra- 
facility  emissions  trading  plan  may 
include  notice  of  "'[alny  permit  term  or 
condition  that  is  no  longer  applicable  as 
a  result  of  the  change."  Changes  made 
pursuant  to  an  intra-facility  emissions 
trading  plan  must  be  provided  for  in  the 
permit,  and  such  plans  provide  no 
authority  to  render  permit  conditions 
inapplicable  through  a  simple  notice.  40 
CFR  70.4(bKl2){iii)(A).  Massachusetts 
has  removed  this  section  of  its 
regulation. 

(3)  Appendix  C(4)(a)(5)  did  not  clearlv 
require  a  facility  to  apply  for  an 
operating  permit  if  it  became  Subject  to 
AppendLx  C  without  any  new 
construction,  for  example  by  relaxing 
an  emissions  cap  in  a  restricted 
emission  status  plan  approval. 
Appendix  C(4)(a)(6)  and  Appendix 
C(4)(a)(7)  have  been  added  to  clarifv 
when  an  application  must  be  submitted 
for  facilities  that  e.xceed  the  ma|or 
source  threshold  of  a  regulated 
pollutant. 

(4)  Appendix  C(8)(a)(2)(b)  prohibited 
any  relaxation  of  monitoring,  reporting. 
or  recordkeeping  from  qualifving  as  a 
minor  permit  modification.  EPA's  rule 
prohibits  all  significant  changes  to 
monitoring,  reporting  or  recordkeeping, 
whether  or  not  they  are  classified  as  a 
relaxation,  from  being  processed  as  a 
minor  permit  modification, 
Massachusetts  has  revised  Appendix 
C(8)(a)(2)(b)  by  replacing  relaxation 
with  significant  change. 


EPA  has  concluded  that  these  changes 
address  all  of  EPA's  interim  approval 
issues. 

What  Additional  Changes  to 
Massachusetts  Program  Is  EPA 
Approving? 

Massachus(;tts  made  other  substantive 
changes  after  EPA  granted  interim 
approval  to  its  operating  permit  program 
on  February  2.  1996,  On  November  19, 
1996  and  May  11,  2001,  Massachusetts 
submitted  revisions  to  310  CMR  7,00; 
Appendix  C:  Operating  Permit  and 
Compliance  Program,  In  addition  to 
certain  changes  in  formatting  and  non- 
substantive revisions,  Massachusetts 
made  the  following  substantive  program 
c;hanges 

(1)  Massachusetts  amended  the 
definition  of  "volatile  organic 
compound  "  (\'CK:)  to  be  consistent  with 
revisions  EPA  has  made  to  its 
definition, 

(2)  Massachusetts  clarified  the 
applicability  of  Appendix  C  by  adding 
the  definition  of  facility  which  is  more 
inclusive  than  the  federal  definition  of 
major  source  Unlike  major  source  a 
facility  IS  not  subdivided  by  Major 
Group  as  described  in  the  Standard 
Industrial  Classification  Manual  (SIC), 
The  term  facility  aggregates  all 
emissions  of  a  pollutant  located  on  the 
same,  adjacent,  or  contiguous  property, 
regardless  of  the  SIC  grouping  of  the 
emission  units, 

(3)  Massachusetts  amended  Appendix 
C(2)  to  ensure  that  the  time  frame  for 
submitting  an  operating  permit 
application  by  a  non-major  source  does 
not  conflict  with  EPA  requirements.  As 
previously  promulgated,  Massachusetts" 
rule  allowed  facilities  to  submit 
applications  subsequent  to  the  date 
established  "oy  EPA  at  40  CFR  part  63. 

(4)  Massachusetts  amended  the 
definition  of  major  source  to  include  a 
provision  to  sum  all  HAPs  regardless  of 
SIC  code  classification.  This  is 
consistent  with  EPA's  definition  of  a 
major  source  as  defined  under  Section 
112oftheCAA.  42U.S,C,  7412. 

(5)  In  Appendix  C{2)(f).  Massachusetts 
provides  two  additional  mechanisms  for 
a  source  to  establish  that  its  emissions 
are  below  major  source  thresholds,  and. 
therefore,  the  source  is  not  required  to 
apply  for  an  operating  permit.  Pursuant 
to  section  (2)(f)(3).  a  source  may  take  a 
limit  on  its  potential  to  emit  in  a 
construction  permit,  or  "plan  approval  "" 
Pursuant  to  section  (2)(f)(4).  a  facility 
with  actual  emissions  below  50  or  25 
percent  of  the  major  source  thresholds 
may  document  those  very  low  emissions 
to  maintain  its  exemption  from  the 
operating  permit  program. 
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(6)  Massachusetts  adopted  and 
incorporated  b%'  reference  the  proxisions 
of  the  acid  rain  program  as  amended  on 
October  24.  1997.  and  40  CFR  part  7H 

as  in  effect  on  September  1.  1998.  Both 
provisions  were  promulgated  after  EPA 
granted  interim  approval  to 
Massac:husetts'  operating  permit 
program  on  February  2.  1996 

(7)  Massachusetts  added  a  provision 
reducing  the  45-day  period  for  EPA 
objection  to  a  proposed  operating  permit 
if  EPA  notifies  Massachusetts  before  the 
end  of  45  days  that  the  Agency  does  not 
intend  to  object  to  the  operating  permit 
This  provision  has  no  effect  on  the  time 
frame  for  citizen  petitions.  The  6n-day 
filing  period  for  a  citizen's  petition  runs 
from  the  expiration  of  EPA"s  full  45-day 
objection  period 

What  Is  Involved  in  This  Final  Action? 

EPA  is  taking  final  action  to  fuih 
approve  Massachusetts'  operating 
permit  program.  EPA  is  also  taking 
action  to  appro\  e  the  additional 
program  changes  Massachusetts 
submitted  on  November.  19,  1996  and 
May  1 1 .  2001 .  EPA  is  publishing  this 
action  without  prior  proposal  be(  ause 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to  grant 
full  approval  should  relevant  adverse 
comments  be  filed.  This  action  will  be 
effective  November  27.  2001  unless  the 
Agencv  receives  adverse  comments  bv 
October  29,  2001. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  EPA  receives  no 
such  comments,  the  public  is  advised 
that  this  action  will  be  effective  on 
November  27,  2001 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatorv  Planning  and  Review'   (58 
FR  51735,  October  4^  1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  bv 
the  Office  of  Management  and  Budget 
Under  the  Regulator)-  Flexibility  Act  (5 
U.S.C.  601  pt  seq]  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 


meeting  ft'deral  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  bv  ^tate  law  This 
rule  does  not  contain  an\  iinfund<'d 
mandates  and  does  not  vignifi(.antlv  ui 
uniquelv  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  At  t  of  1995  (Public  Law  104-4) 
because  it  appro\es  pre-existing 
requirements  under  state  law  and  does 
not  impose  anv  additional  enforceable 
duties  beyond  that  retjuired  h\  state 
law  This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  iir  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  b\  E.xw  utue  Order  13175, 

Consultation  and  Coordination  with 
Indian  Tribal  Gn\  I'rnments'  (65  FR 
67249.  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
miplications  because  it  will  not  have 
substantia!  direct  effects  on  the  States, 
f)n  the  relationship  betwe^'n  the  national 
eo\ernment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  'Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merelv  approves  existing 
requirements  under  state  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  thf  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act  This  rule  also  is  not 
subject  to  Executi\e  Order  1  ^04^ 
"Protection  of  Children  from 
Environmental  Health  Risk--  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  because  it  is  not  a  significant 
regulatorv-  action  under  Executue  (Jrder 
12866.  This  action  will  not  imp  ise  any 
collection  of  information  subject  to  the 
provisions  of  the  Papenvork  Reduction 
.\ct.  44  use  3501  ft  sfij  .  other  than 
those  pre\  iouslv  approxed  and  assigned 
OMB  control  number  2060-0243,  For 
additional  information  oncerning  these 
requirements,  see  40  CFR  part  70.  An 
agencv  mav  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  cif  information  unless  it 
displavs  a  current  valid  OMB  control 
number 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  .\i  t   EP.\  will  approve 
State  programs  pro\  ided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 


and  EPA  s  regulations  codihed  at  40 
CFR  part  70  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995(15  U.S.C 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq] 

The  Congressional  Review  Ad,  5 
U.S.C.  section  801  et  seq  .  as  added  by 
the  Small  Business  Regulaton.' 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  US 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  tak-  'll-i  t  until  60  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "ma)or  rule    as 
defined  by  5  U.S.C.  section  804(2) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  27, 
2001.  Interested  parties  should 
comment  in  response  to  the  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  rule.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
.307fb)(2l  1 

List  of  Sub»ectj>  ui  4U  Ll^  K  i'art  7U 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  Protection  Agency, 
Intergovernmental  relations.  Operating 
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permits,  and  Reporting  and 
recordkeeping  requirements. 

Drf'p'i   Sf-pt..mher  I'l.  2001. 
Robert  W.  \arney, 
Regional  Administrator.  EPA  .Ven  England. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 


PART  7(MAMENDED] 


I 


\   The  authority  citation  for  part  70 
continues  to  read  as  follows: 

.\uthority:  42  I    .S  C   7401.  et  seq 
2  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (b)  in  the  entry  for 
Massachusetts  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Massachusetts 


(b)  The  Massachusetts  Department  of 
Environmental  Services  submitted  program 
revisions  on  November.  19.  1996  and  May  11. 
2001   EP.\  is  hereby  granting  Massachusetts 
full  approval  effective  on  November  27,  2001 
***** 

■PK  [)".    01-24064  Filed  9-27-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services  . 

42  CFR  Parts  402  and  405 


CMS-6145-FC 
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Medicare  Program;  Civil  Money 
Penalties,  Assessments,  and  Revised 
Sanction  Auttiorities 

AGENCY;  Onters  ior  Medicare  and 

Medicaid  Ser%ices  (CMS),  HHS 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  is  a  technical  rule  that  updates 
our  civil  money  penalty  (CMP) 
r<'gulatinns  to  add  ('MP  authorities 
already  enacted  as  part  of  the  Balanced 
Budget  Act  of  1997  (BBA)  and  delegated 
to  us.  The  rule  uf-Iineates  our  authoritv 
to  assess  penalties  for:  failure  to  bill 
outpatient  therapy  services  or 
comprehensive  outpatient  rehabilitation 
ser\ices  (CORSj  do  an  assignment- 
related  basis,  failure  tn  bill  ambulaiK  »' 
ser\ic:es  on  an  assignment-related  basis. 
failure  to  provide  an  itemized  statement 
for  Medicare  items  and  services  to  a 
Medicare  beneficiary  upon  his/her 


request,  and  failure  of  physicians  or 
nonphysician  practitioners  to  provide 
diagnostic  codes  for  items  or  services 
they  furnish  or  failure  to  prov  ide  this 
information  to  the  entity  furnishing  the 
item  or  service  ordered  by  the 
practitioner.  The  rule  also  contains 
technical  changes  to  further  conform 
our  current  CMP  rules  to  changes  in  the 
statute  enacted  by  the  BBA. 
DATES:  These  regulations  are  effective 
on  October  29.  2001.  We  will  consider 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  27, 
2001 

ADORfcSSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  and  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-6145-FC,  P.O. 
Box  8013.  Baltimore.  MD  21 244-801 .3. 

Since  comments  must  be  received  by 
the  date  specified  above,  please  allow 
sufficient  time  for  mailed  comments  to 
be  received  timely  in  the  event  of 
delivery  delays.  If  you  prefer,  you  may 
deliver  your  written  comments  (one 
original  and  three  copies)  by  courier  to 
one  of  the  following  addresses:  Room 
44^-(^,.  Hubert  H.  Humphrev  Building. 
200  Independence  Avenue,  S\V  . 
Washington,  DC  20201.  or  Room  C5-16- 
03.  Central  Building.  7500  Security 
Boulevard,  Baltimorp.  MD  21244-1850. 

Comments  mailed  to  the  two  above 
addresses  may  be  delayed  and  received 
too  late  to  be  considered  Because  of 
staffing  and  resource  limitations,  we 
cannot  accept  comments  by  facsimile 
(FAX)  transmission.  In  commenting. 
please  refer  to  fde  code  CMS-6145-FC1 

Comments  received  timelv  will  be 
available  for  public  inspec  tion  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  44  \^',  nf  the 
Department's  offices  at  200 
Independence  Avenue.  SW  . 
Washington.  DC  20201,  on  Monda\ 
through  Friday  of  eai'h  week  from  8::J0 
a.m.  to  5  p.m.'iphone:  (202)  890-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  [oel 
Cohen,  (410)  7Hh-  i  <4M 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  De(. ember  14.  1998.  we  published 
a  final  rule  m  the  Federal  Register  (63 
FR  68687).  the  procedures  for  pursuing 
civil  money  penalties  (CMPs)  and 
assessments  now  set  forth  at  42  CFR 
part  402   We  are  now  amending  part 
402.  subpart  B.  to  incorporate  additional 
CMPs  authorized  bv  sections  4541(a)(2). 
4531(b)(2).  4.m(b);and  4317  of  the 
Balanced  Budget  Act  of  1997  (BBA), 


Public  Law  105-33.  This  final  rule  with 
comment  period  incorporates  the 
statutory  revisions  of  the  BBA 
concerning  CMPs  and  assessments  into 
our  existing  CMP  and  assessment 
regulations  at  42  CFR  part  402.  subparts 
A  and  B.  as  well  as  makes  technical 
changes  to  existing  delegated  authority. 
BBA  statutory  revisions  that  would 
affect  subpart  C.  which  addresses  our 
exclusion  authority,  are  not  addressed 
in  this  final  rule,  but  will  be  addressed 
in  a  separate  rulemaking. 

II.  Provisions  of  the  Final  Rule 

This  final  rule  amends  42  CFR  part 
402,  to  incorporate  changes  resulting 
fiom  the  enactment  of  the  BBA. 
Specificallv.  we  are  revising  S*?  402.1(c). 
402.1(d).  402. 105(d).  and  402.107  and 
adding  §  402.105(g)  with  regard  to  the 
following  statutory  authorities  that  are 
delegated  to  us: 

A  Payment  for  Outpatient  Therapy 
Services  and  Comprehem^ive  Outpatient 
Rehabilitation  Services 

Section  4541(a)(2)  of  the  BBA  adds 
subsection  (k)  to  section  1834  of  the 
Social  Security  Act  (the  Act).  Payment 
for  Outpatient  Therapy  Services  and 
Comprehensive  Outpatient 
Rehabilitation  Services.  Subsection 
(k)(6).  through  its  cross-reference  to 
section  1842(b)(18)  of  the  Act,  requires 
that  billing  for  therapy  services  be 
subject  to  the  mandatory  assignment 
requirements  of  the  Medicare  statute. 
Failure  to  bill  on  an  assignment-related 
basis  may  subject  the  violator  to  certain 
sanctions,  including  assessments  and 
CMPs,  as  provided  bv  section  1842(j)(2) 
of  the  Act.  (See  §  402.105(d)(3).) 

B  Fee  Schedule  for  Ambulance  Sen'ices 

Section  4531(b)(2)  of  the  BBA  adds 
paragraph  (1)  to  section  1834  of  the  Act, 
Establishment  of  Fee  Schedule  for 
Ambulance  Services.  This  provision 
requires  the  establishment  of  a  fee 
schedule  for  ambulance  services 
furnished  and  requires,  in  section 
1834(1)(6)  of  the  Act,  suppliers  of 
ambulance  services  to  accept 
assignment  (that  is,  to  accept  Medicare's 
approved  payment  amount  as  payment 
in  full).  Failure  to  bill  on  an  assignment- 
related  basis  may  subject  the  violator  to 
sanctions,  including  assessments  and 
CMPs,  as  provided  bv  section  1842(j)(2) 
of  the  Act.  (See  §  402.105(d)(4).) 

C.  Request  for  Itemized  Statement  for 
Medicare  Items  and  Sen'ices 

Section  4311(b)  of  the  BBA  adds 
section  1806  to  the  Act.  Section  1806(b). 
Request  For  Itemized  Statement  For 
Medicare  Items  and  Services,  provides 
that  a  Medicare  beneficiary  has  the  right 
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to  request  and  receive  an  itemized 
statement  from  health  care  providers 
(for  example,  hospitals,  nursing 
facilities,  home  health  agencies, 
phvsicians.  practitioners,  and  Durable 
Medical  Equipment  Prosthetics. 
Orthotics  and  Supplies  (DMEPOS) 
suppliers).  From  the  date  of  the 
beneficiarv's  request,  the  health  care 
provider  has  30  days  to  furnish  this 
statement  to  the  beneficiarA'.  Any 
provider  or  supplier  who  fails  to 
provide  an  itemized  statement  may  be 
subject  to  a  CMP  of  Si 00  for  each 
failure,  (See  §  402.105(g),) 

D.  Provision  of  Diagnostic  Codes 

Section  4317  of  the  BBA  amends 
section  1842(p)  of  the  Act  to  include 
nonphysician  practitioners  under  the 
requirement  to  provide  diagnostic  codes 
for  items  and  services  they  furnish  or  to 
provide  this  information  (if  required)  to 
the  entity  furnishing  the  item  or  service 
if  ordered  by  the  physician  or 
nonphysician  practitioner.  Failure  of 
these  practitioners  to  supply  required 
diagnostic  codes  subjects  them,  through 
a  cross-reference  to  section  1842(j)(2)  of 
the  Act.  to  sanctions  including 
assessments,  (See  '=402,l(c)(16).) 

E.  Technical  Amendment/Revision 

Section  4031(a)(2)  of  the  BBA  adds  a 
new  paragraph  as  section  1882(s)(3)  of 
the  Act,  As  a  result,  the  original  section 
1882(s)(3)  of  the  Act  is  redesignated  as 
section  1882(s](4)  of  the  Act,  We  have 
conformed  the  regulations  to  reflect  this 
redesignation,  (See  §402,llc](29)  and 
§402.1(e)(vii).) 

F.  Technical  Correction 

Finally,  this  final  rule  makes  a 
technical  correction  to  §405,520(cJ. 
which  currently  lists  the  maximum  civil 
money  penalty  amount  as  S2.000  for 
each  bill  or  request  for  payment  in 
which  a  benefician*'  was  billed  in  excess 
of  Medicare  coinsurance  and  deductible 
amounts.  Section  231(c)  of  the  Health 
Insurance  Portabilitv  and 
Accountability  Act  of  1996  (HIPAA). 
Public  Law  104-191,  increases  the 
maximum  civil  money  penalty  amount 
to  SlO.OOO  for  certain  acts  described  in 
section  1128A(a)  of  the  Act,  Section 
1 1 28A(a)  of  the  Act  provides  the  basis 
for  the  amount  of  CMPs  that  may  be 
imposed  under  §  405, 520(c),  We  are 
accordingly  clarif\'ing  that  the 
maximum  CMP  amount  under 
§  405.520(c)  is  SlO.OOO  for  each  bill  or 
request  for  payment.  To  do  this,  we  are 
revising  §  405.520(c)  because  the  CMP  it 
describes  was  again  addressed  in  part 
402  when  it  was  published  on  December 
14,  1998  (63  FR  68690),  Specificallv. 
§§402,l(c)(ll)and402,105(d)(2)(viii) 


address  CMPs  that  we  ma\  impose 
when  practitioners  bill  for  sf>r\ices  on  a 
nonassigned  basis  in  violation  of  section 
1842(b)(18)  of  the  Act,  When  part  402 
was  published,  however,  it  did  not  take 
into  account  the  existing  provision  in 
§405, 520(c)  that  addresses  the  samr 
issues.  To  eliminate  any  confusion  that' 
the  duplication  may  cause,  we  are 
revising  the  CMP  provision  that  appears 
in  *? 405  520(c)  to  make  the  appropriate 
cross-reference  to  the  provision  that 
now  appears  in  §§  402  l(c)(ll). 
402  105{d)(2)(viii),  and  402, 107(b)(8) 
This  conforming  change  serves  as  a 
cross-reference  to  the  appropriate  CMP 
provisions  and  automatically  corrects 
the  maximum  penalt\  amount  for  the 
CMP  described  in  *5  405  5201  (  ; 

III.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  iii  thf  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  prruedurp  can  be 
waived.  howe\er,  if  an  agenc\  finds 
good  cause  that  a  notice-and-commi'nt 
procedure  is  impracticable, 
unnecessary,  or  contrary  tcj  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued 

In  the  present  rulemaking,  we  find 
that  subjecting  this  rule  to  a  notice  and 
comment  period  is  unnecessarv"  because 
this  final  rule  with  comment  period 
incorporates  technicdl  changes  to 
previously  published  CMP  authorities 
and  codifies  additional  authorities  that 
result  from  the  enactment  of  sections 
4541(a)(2).  4531(b)(2;.  4311(b),  4317, 
and  4031(a)(2)  of  the  BB.-\  and  section 
231(c)  of  the  HIPAA,  This  final  rule 
with  comment  period  docs  not  alter  the 
legal  responsibilities  and  regulators- 
requirements  of  the  affected  program 
participants,  and  does  nothing  more 
than  update  our  regulations  to  reflect 
already  existing  statutor\  obligations 

Therefore,  we  find  good  cause  to 
waive  the  notice  of  proposed 
rulemaking  and  to  issue  this  final  rulf 
on  an  interim  basis  We  are  pro\  iding  a 
60-day  comment  period  for  the  public. 

IV,  Regulatory  Impact  Statement 

We  have  examined  th^  n-qiiiremi'nts 
of  Executive  Order  128bh  (S«'pteniher 
1993,  Regulator*-  Planning  and  Review), 
the  Regulator*  Flexibilit\  Ac  t  (RF.\) 
(September  19.  1980  Public  Law  M(>- 
354).  Executive  Order  13132  (.August  4 
1999.  Federalism)  and  the  Lnfunded 


Mandates  Reform  Act  of  1995  (2  USC 
1532). 

Executive  Order  12866  found  in  58  FR 
51735  directs  agencies  taking 
"significant  regulatory  action"  to  reflect 
consideration  of  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary',  to  select 
regulator)'  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  This  technical  rule  is  not  a 
significant  regulatory  action  as  defined 
by  section  3(e)  of  Executive  Order 
12866,  We  believe  that  there  are  no 
significant  costs  associated  with  this 
technical  rule  that  would  impose  any 
mandates  on  State,  local  or  tribal 
governments,  or  the  private  sector  that 
would  result  in  an  expenditure  of  SlOO 
million  in  any  given  year.  This  rule 
incorporates  technical  changes  to 
previously  published  CMP  authorities 
and  establishes  in  regulation  additional 
authorities  mandated  by  the  BBA  We 
expect  that  all  program  participants  will 
comply  with  the  statutory  and 
regulator}  requirements  making 
unnecessarv-  the  imposition  of  a  CMP. 
Therefore,  we  do  not  anticipate  more 
than  a  de  minimis  economic  impact  as 
a  result  of  this  technical  change. 
Further,  any  impact  that  may  occur  will 
only  affect  those  limited  few  individuals 
or  entities  that  engage  in  prohibited 
behavior.  We  do  not  anticipate  any 
savings  or  costs  as  a  result  of  this 
technical  change. 

The  Regulator}-  Flexibility  Act  of  1980 
codified  in  15  USC  603(a).  as  modified 
by  the  Small  Business  Regulaton.' 
Enforcement  Fairness  Act  of  1996 
(SBREF.A),  requires  agencies  to 
determine  whether  this  technical  rule 
will  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
and.  if  so,  to  identify  regulatory  options 
that  could  mitigate  the  impact  when 
publishing  a  general  notice  of  proposed 
rulemaking.  We  believe  that  any  impact 
as  a  result  of  the  technical  rule  will  be 
minimal,  since,  as  mentioned  above,  the 
only  individuals  or  entities  affected  will 
be  those  limited  few  who  engage  in 
prohibited  conduct.  Since  the  vast 
majority  of  program  participants  comply 
with  statutory  and  regulatory 
requirements,  any  aggregate  economic 
impact  will  not  be  significant. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (2  U.S.C. 
1532).  We  believe  that  there  are  no 
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significant  costs  associated  with  this 
technical  rule  that  would  impose  any 
mandates  on  State,  local  or  tribal 
governments,  or  the  private  sector  that 
would  result  in  an  expenditure  of  Si 00 
million  in  any  given  vear.  As  was 
pre\'iously  mentioned-  since  the 
ma|oritv  of  program  participants  comply 
with  statutory  and  regulatory 
requirements,  anv  aggregate  ec  '.mnmic 
impact  will  not  be  significant 
Accordinglv.  we  belie\e  that  a  full 
analvsis  under  the  Regulatory 
Fle.xibility  Act  is  not  necessarv 

Executive  Order  131,12  establishes 
certain  requirements  that  an  agenrv 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  technical 
rule  will  not  significantly  affect  the 
rights,  roles,  or  responsibilities  of  the 
States,  This  rule  does  not  impose 
substantial  direct  requirement  costs  on 
State  or  local  governments,  preempt 
State  law,  or  otherwise  implicate 
Federalism, 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Offic*^  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  402  ' 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicaid.  Medicare. 
Penalties, 

42  CFR  Part  405  I 

.Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidnev  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirementi.  Rural  areav,  X-ravs. 

For  the  reasons  stated  in  the 
preamble,  the  Centers  for  Medicare  and 
Medicaid  Services  amends  42  CFR 
chapter  I\'  as  set  forth  below: 

PART  402— CIVIL  MONEY  PENALTIES. 
ASSESSMENTS,  AND  EXCLUSIONS 

.■\   Part  402  is  amf'nded  as  set  forth 
below 

1   The  authority  citation  for  part  402 
continues  to  read  as  follows: 

Authority:  Sees,  1102  and  1871  of  the 
Social  Seciintv  Act  (42  U.S.C.  1302  and 

13P5hh) 

1    In  !?402  1,  the  following  changes 
ar*'  made 

.\  Paragraph  (cl  introductory  text  is 
revised  to  r>M(i  as  >.et  f(jrth  below. 

B   Paragraph  (c)l  16)  is  revised  to  read 
as  set  forth  below. 


C.  Paragraph  {c)(29)  introductory  text 
is  revised  to  read  as  set  forth  below, 

D.  Paragraphs  (c)(31).  (c](32j.  and 
(c)(33)  are  added  to  read  as  set  forth 
below. 

E.  Paragraph  (d)  introductory  text  is 
republishf*d, 

'  F  Paragraph  (d)(2)  is  revised  to  read 
as  set  forth  below, 

G  Paragraph  lej(lj  introductory  text  is 
republished. 

H.  Paragraph  (e)(l)(ii)  is  revised  to 
read  as  set  forth  below. 

I.  Paragraph  (e)(l)(vii)  is  revised  to 
read  as  set  forth  below 

§  402.1     Basis  and  scope. 

v  *  k  »  k 

(c)  Civil  money  penalties  CMS  or  OIG 
mav  impose  civil  money  penalties 
against  any  person  or  other  entity 
specified  in  paragraphs  (c)(1)  through 
(c)(33)  of  this  section  under  the 
identified  section  of  the  Act.  (The 
authorities  that  also  permit  imposition 
of  an  assessment  or  exclusion  are  noted 
in  the  applicable  paragraphs  ) 

*         •         •         *         * 

(16)  Section  1842(p)(3)(A)— Any 
physician  or  practitioner  who 
knowingly  and  willfully  fails  promptly 
to  provide  the  appropriate  diagnosis 
code  or  codes  upon  request  bv  CMS  or 
a  carrier  on  any  request  for  payment  or 
bill  not  submitted  on  an  assignment- 
related  basis  for  any  service  furnished 
by  the  physician.  (This  violation,  if  it 
occurs  in  repeated  cases,  may  also  cause 
exclusion.) 
***** 

(29)  Section  1882(s)(4)— 

***** 

(31)  Sections  1834(k)(6)  and 
1842(j)(2) — Any  person  or  entity  who 
knowingly  and  willfully  bills  or  collects 
for  any  outpatient  therapy  services  or 
comprehensive  outpatient  rehabilitation 
services  on  other  than  an  assignment- 
related  basis.  (This  violation  may  also 
include  an  assessment  and  cause 
exclusion.) 

(32)  Sections  ia,14(l)(6i  and 
1842(j)(2) — Any  supplier  of  ambulance 
services  who  knowingly  and  willfully 
bills  or  collects  for  any  services  on  other 
than  an  assignment-related  basis,  (This 
violation  may  also  include  an 
assessment  and  cause  exclusion.) 

(33)  Section  1806(b)(2)(B)— Any 
person  who  knowuiglv  and  willfully 
fails  to  furnish  a  beneficiary  with  an 
itemized  statement  of  items  or  services 
within  30  days  of  the  beneficiary's 
rnquest- 

(d)  Assessments  CMS  or  OIG  may 
impose  assessments  in  addition  to  civil 
money  penalties  for  violations  of  the 
following  statutory  sections: 


(2)  Section  1834;  Paragraphs 

(a)(ll)(A),(a)(18)(B).  (b)(5)(C).  (c)(4)(C), 
(h)(3).  (j)(4).(k)(6),  and  (1)(6). 
***** 

(e)  Exclusions.  (1)  CMS  or  OIG  may 
exclude  any  person  from  participation 
in  the  Medicare  program  on  the  basis  of 
any  of  the  following  violations  of  the 
statute: 
***** 

(ii)  Section  1834:  Paragraphs 
(a)(ll)(A),(a)(18){B).  (b)(5)(C).  (c)(4)(C), 
(h)(3).  (j)(4).(k)(6),  and  (1)(6). 

***** 

(vii)  Section  1882:  Paragraphs  (a)(2). 

(p)(8),  (p)(9)(C).(q)(5)(C).  (r)(6)(A),(s)(4). 
and(t)(2). 

***** 

3,  In  §402,105.  the  following  changes 
are  made: 

A,  Paragraph  (a)  is  revised  to  read  as 
set  forth  below, 

B,  Paragraphs  (d)(3)  and  (d)(4)  are 
added  to  read  as  set  forth  below, 

C,  Paragraph  (g)  is  added  to  read  as  set 
forth  below, 

§402.105    Amount  of  penalty. 

(a)  $2,000.  Except  as  provided  in 
paragraphs  (b)  through  (g)  of  this 
section.  CMS  or  OIG  may  impose  a 
penalty  of  not  more  than  S2.000  for  each 
service,  bill,  or  refusal  to  issue  a  timely 
refund  that  is  subject  to  a  determination 
under  this  part  and  for  each  incident 
involving  the  knowing,  willful,  and 
repeated  failure  of  an  entity  furnishing 
a  service  to  submit  a  properly 
completed  claim  form  or  to  include  on 
the  claim  form  accurate  information 
regarding  the  availability  of  other  health 
insurance  benefit  plans  {§402.1(c)(21)). 
*     ,    ♦         *         *         * 

(d)  *   *   * 

(3)  CMS  or  OIG  may  impose  a  penalty 
of  not  more  than  SlO.OOO  for  each 
violation,  if  a  person  or  entity 
knowingly  and  willfully  bills  or  collects 
for  outpatient  therapy  or  comprehensive 
rehabilitation  ser\ices  other  than  on  an 
assignment-related  basis. 

(4)  CMS  or  OIG  may  impose  a  penalty 
of  not  more  than  SlO.OOO  for  each 
violation,  if  a  person  or  entity 
knowingly  and  willfully  bills  or  collects 
for  outpatient  ambulance  services  other 
than  on  an  assignment-related  basis. 
***** 

(g)  $100.  CMS  or  OIG  may  impose  a 
penalty  of  not  more  than  Si 00  for  each 
violation  if  the  person  or  entity  does  not 
furnish  an  itemized  statement  to  a 
Medicare  beneficiary  within  30  days  of 
the  beneficiary's  request. 

4.  In  §402.107.  the  introductory  text 
to  the  section  and  paragraph  (b) 
introductory  text  are  republished,  and 
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paragraph  (b)(8)  is  revised  to  read  as 
follows: 

§402.107    Amount  of  assessment. 

A  person  subject  to  ci\il  money 
penalties  specified  in  <»  402.1(c)  may  be 
subject,  in  addition,  to  an  assessment 
An  assessment  is  a  monetarv'  payment 
in  lieu  of  damages  sustained  by  HH.S  or 
a  .State  agencv 
***** 

(b)  For  the  \inlations  specified  in  this 
paragraph  occurring  after  JanuarN  1, 
1997.  the  assessment  may  not  be  more 
than  three  times  the  amount  claimed  for 
each  service  that  was  the  basis  for  a  civil 
money  penaltv  The  violations  are  the 
following: 
***** 

(8)  Knowingly  and  willfully  billing  or 
collecting  for  any  ser\'ices  on  other  than 
an  assignment-related  basis  for  a  person 
or  entitv  specified  in  sections 
1834(k)"(6).  1834(1){6),  or  1842(b)(18)(B) 
(§402.1(c)(ll),(c)(31).or(c)(32)). 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  E — Criteria  for  Determining 
Reasonable  Charges 

B.  Part  405.  subpart  E  is  amended  as 
set  forth  below: 

1.  The  authority  citation  for  part  405. 
subpart  E  continues  to  read  as  follows: 

Authority:  .Sees.  1102  and  1871  of  the 
,S(K  iril  Sf(  urily  Act  (42  L'.S.C.  1302  and 
i:iil5hh]. 

2.  In  §405  520.  paragraph  (c)  is 
revised  to  read  as  follows: 

§405.520    Payment  for  a  physician 
assistant's,  nurse  practitioners,  and 
clinical  nurse  specialist's  services  and 
services  furnished  incident  to  their 
professional  services. 
***** 

(c)  Civil  money  penalties.  Any  person 
or  entity  who  kp.owingly  and  willingly 
bills  a  Medicare  beneficiarv'  amounts  in 
e.xcess  of  the  appropnate  coinsurance 
and  deductible  is  subject  to  a  civil 
monev  penaltv  as  described  in 
§§402.1(c)(ll").  402.105(d)(2)(viii).  and 
402.107(b)(8)  of  this  chapter 

(Catalog  of  Federal  Uomestit  .XsMiIanfH 
Pnigrani  No,  S.1.77.'i,  Medicare — Hospital 
Insurance:  and  Program  No  93.774. 
Medicare — Sup[ilemenlarv  Medical 
Insurance  Program) 


Dated:  September  19.  2001. 
Thomas  \.  Scully. 

Adruiiii-^trntiir.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  September  21,  2001. 
Tommy  G.  Thompson. 

Scrretfjn 

f  K  D(>(    (n-Z4<,!h  Filed  9-27-01;  8:4.'i  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergenc  v 
Management  .Ageniy,  FFM.\ 
ACnON:  Final  rule. 


summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  belnw    These 
modified  elevations  will  be  used  tn 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
communitv  prior  to  this  date 
ADDRESSES:  The  modified  base  flijod 
elevations  for  each  communitv  are 
available  for  inspertidn  at  \\)'-  nffireof 
the  Chief  Executive  ( iffu  cr  nt  f,n  h 
communitv.  Th^  respective  addresses 
are  listed  in  the  following  table 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B   Miller.  P  E,.  Chief,  liaAtrd- 
Studv  Branch.  Federal  Insurance  antl 
Mitigation  .administration,  Hazard 
Mapping  Div'ision.  Federal  f"ni('ri:>'ni  \ 
Management  .^gencv.  500  C  ,str"t't    ,s\V,, 
Washington.  DC  20472.  1202)  h4h-<4hl, 
or  (email)  mattmillens'fema  eiiv 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergencv  Managenient  .Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  communitv  listed  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninetv  (90)  days  have 
elapsed  since  that  publication  The 
Acting  Executive  .Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  ele\'atinns 
are  not  listed  for  each  c:ommunit\  iii 
this  notice.  However,  this  rule  ini  ludes 
the  address  of  the  Chief  Executiv  e 
Officer  of  the  community  where  the 
modified  base  fiood  elevation 
determinations  arf>  a\  ailahle  for 
inspection. 

The  modifications  ,ire  niade  piif.iiant 
to  secticm  206  of  the  Flu  "1  Di^.-.i-'er 


Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Plood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  bv  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulator)' 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulator,- 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have 
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federalism  implicdtiDns  under  Executu-' 
Order  12612.  Fpd^>rallsm.  dated  Ort^ihfr 
26. 198" 

Executive  Order  12778.  Civil  justice 
Reform  \ 

This  rule  meets  the  appludble 
standards  of  .St^ction  2ib]i2'  oi  Executive 
Order  12778. 

I 


I.i.st  of  Subjei  ts  in  44  CFR  Part  65 

E'lood  insurance,  flnddplains, 
reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  HS  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  Litation  for  Pari  65 
continues  to  read  as  follows: 


Authority:  42  i;.S.C.  4001  et  seq.: 
Reorganization  Plan  \o   3  of  1078.  3  CFR. 
1978  Comp..  p.  329:  E,().  12127.  44  FR  19367 
3  C:FR.  1979  Comp  .  p.  376. 

§65.4    [Amended] 

2  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


T 

1 

Dates  and  name 

ol  newspaper 

Cn  et  executive  officer  of  commu- 

Effective date  of 

Community 

State  anc3  county 

Location 

where  notice 

nity 

modification 

numt)er 

Illinois 

Coot'  (FEMA  DocKe'  No 

D- 

Unincorpcated 

August  3,  2000. 

Mr    John  H    Stroger   President  of 

November  7 

1 70054  F 

7503. 

Areas 

August  10. 
2000   Daily 
Southtown 

ine    Cook    County,    Board    of 
Commissioners,       118       North 
Clark   Street    Room   537,   Chi- 
cago, Illinois  60602 

2000 

Kane  iFEMA  Doc^e'  No 

D- 

City  of  Geneva 

August  8.  2000, 

The  Honorable  Thomas  Coughiin, 

November  13 

170325  B 

7503 

August  15. 
2000  Kane 
County  Chron- 
icle 
January  7.  2000, 

Mayor  of  the  City  of  Geneva, 
22  South  First  Street,  Geneva, 
Illinois  60134 

2000 

Madison  'FEMA   Docket 

No. 

Unincorporated 

Mr     Rjdoiph    J     Papa.    Madison 

December  28, 

170436  D 

0-7309,1 

Areas. 

January  14, 
2000   The  In- 
telligencer 

County  Board  Chairman,  Madi- 
son      County       Administration 
Building        157      North      Mam 
Street.  Suite  165   Edwardsville, 
Illinois  62025-1964 

1999 

• 

S'    Car  .PEMA  Docket 

No 

City  of 

February  15, 

The  Honorable  Gerald  Daugherty. 

May  24.  2001 

170630 

[>--509 

Mascoutati 

2001.  Feb- 
ruary 22. 
2001    Belle- 
ville News- 
Democrat 

Mayor       of       the       City       of  ■ 
Mascoutah       3      West      Mam 
Street,       Mascoutah,       Illinois 
62258 

Cook  (FEMA  Docke*  No 

D- 

Village  of  Onand 

August  3.  2000. 

The       Honorable       Darnel       J 

November  7 

170140  F 

7503,1 

1 

Park 

1 

August  10, 
2000.  Daily 
Southtown. 

McLaughlin     Mayor  of   the   Vil- 
lage   of    Orland    Park      14700 
South  Ravinier  Avenue    Orland 
ParK   Illinois  60462 

2000 

Will    (FEMA    DocKe'    No 

D- 

Village  of  Piam- 

October  25. 

M^      Richard     Rock,     Village     of 

October  17, 

170771  E 

7505) 

1 

field. 

! 

2000.  Novem- 
ber 1    2000 
The  Enterpnse 

piainfieid   President    530  West 
Lockport     Street.     Suite     206. 
Piamtield   Illinois  60544 

2000 

InQia.na    Aiie^    ffma  Doc^e' 

No 

City  of  Fort 

July  12,  2000. 

Tnc  Honorable  Graham  Richard. 

July  3  2000 

1 80003  D 

D-"503 

Wayne 

July  19.  2000. 
The  Journal 
Gazette. 

Mayor     of    the     City    of    Fort 
Wayne     1    Mam   Street,   Room 
900       For!      Wayne       Indiana 
46802-1804 

Michigan 

Macoi^b    t^EMA   Docket 

No 

Township  of 

January  4  2000. 

Mr     John    D     Brennan.    Macomb 

December  28 

260445  B 

D-^309i 

1 

Macomb 
i 

January  11, 
2000.  The 
Macomb  Daily 

Township     Supervisor      19925 
Twenty-Three        Mile        Road. 
Macomb   Michigan  48042 

1999 

Macomb   (FEMA   Docket 

No 

City  of  Sterling 

June  14   2000. 

The  Honorable  Richard  J    Notte 

September  5, 

260128  F 

O--507). 

Heights. 

June  21. 
2000.  The 
Macomb  Daily. 

Mayor   of   the   City   of   Sterling 
Heights     40555    Utica     Road, 
P  0        Box       8009        Sterling 
Heights  Michigan  48311 

2000 

Ohio    Licking    t^EMA   Docke' 

No      City  of  Newark 

June  5  2000, 

The  Honorable  Frank  L    Stare  III 

September  1 1 

390335  F 

D-7509J 

June  12. 

Mayor   of   the   City   of   Newark, 

2000 

1 

1 

2000,  The  Ad- 

40 West  Mam  Street    Newark, 

'   I 

vocate 

Ohio  43055 
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iCatalog  ot  Federal  Doniesti(   A^>•l';tan(  c  NO 
8.^.100.  ■•Flood  Insurance,  '1 
Robert  F.  Shea. 

Acting  Administrator.  Ft-dcml  Insunim  r  and 
Mitigation  Administration 
[PR  Doi    01-24. M7  Fiicd  4-2~-()l.  H4n  nm\ 
BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-D-751 3] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation.  an\ 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Executive  Associate  Director 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Studv  Branch,  Federal  Insurance  and 


Mitigation  Administration.  Federal 
Emergencv  Manauement  Agency.  500  C 
Street.  S\V  ,  Washington.  DC  20472. 
(202)  646-3461.  or  (email) 

matt,  mil  ler@fpma.g(n- 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  Hood  ple\ations  are  not 
listed  for  each  communitv  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executn  e  Officer  df  thf 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  nri)\  nipii 

Anv  request  for  reconsuleratiin  :r,  „-! 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  s(  lentifn  or 
technical  data 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disastf^r 
Protection  Act  of  1973,  42  L  .S  C  4105, 
and  are  in  acc:ordance  with  the  National 
Flood  Insurance  Act  of  1468.  42  U.S.C. 
4001  et  seq  .  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals 

The  modified  base  flood  elevations 
are  the  basis  for  the  fioodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  alreadv  in 
effect  in  order  to  qualif\'  or  ti,  niii,!:n 
qualified  for  participatmn  iii  ihi 
National  Flood  Insurance  Frugrdin 
(NFIP) 

These  modified  elevations,  together 
with  the  fioodplain  management  criteria 
required  bv  44  (;FR  60.3.  are  the 
minimum  that  are  required  Thev 
should  not  be  construed  to  mean  that 
the  communitv  must  (  hantje  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirement^  The 
community  may  at  anv  timt'  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  ba>-e  flnnd  elevations 
are  in  accordant  e  with  44  CFR  65.4. 

Sational  Envimnnit'iitt}'  Policy  Art 

This  rule  is  i  ateguru  alU  i"m  Imied 
from  the  requirenifnts  it  44  (  i'K  t'art 
10.  Environmental  Consideratiuu.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director.  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulaton,' 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  197.3. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
Nitional  Flood  Insurance  Program.  No 
regulatorv'  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulator\'  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  PR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778 

Li.sl  ol  Sub(e(  \s  m  44  C.F  K  Fart  t..'i 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  6&— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  L  .S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  F'R  19367. 
riCFR.  1079  Cnmp.  p.  376. 

§65  4     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chie'  executive  officer  ot  communrty 


Effective  date  of 
modification 


Community 
numtjer 


Alabama  Morgan        City  of  Decatur 


Connecticut 
Haven 


New 


Town  of  Branford 


May  29 
2001 
Daily 

June  11 
2001, 
i&er. 


2001   June  5  The  Honorable  Julian  Price.  Mayor  of    September  4.  010176 

The  Decatur  the  CUv  o)  Decatur.  P  O   Box  488,        2001 

Deratu-   Alabama  35602 
2001    Jcine  18         Mr    Anthony   Dares    Town   of   Bran-     June  1    2001  090073  C 

New  Haven  Reg-         'ord   First   Selectman    Town   Hal', 

I      PO     Box     150     Branford     Con- 

I      neclicul  06405 
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State  and  county 


Dates  and  name  of  news- 
Location  oaper  where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 

modification 


Community 

number 


Florida 

Cnarofe 


Duval 

Seminole 
Gecgia   Gw^'^ei' 


iinois 

DuPage  and 

W.I. 


Cook 


W-iiamson 


Cook 


WiH 


Indiana 
Allen 


Allen 


Nobie 


Rusn 


Rush 


Kentucky 


Massacnuse^s 
Middlesex 


Unmcorpcralej 
Areas 


City  of  Jackson- 
ville. 

ijr.  nco^DC''a'e':: 
A'eas 

C'tv  ot  SwAB'^ee 


Village  of 
Bolingbrook 


Unmcorporaiea 
Areas 


•'.   z'  '.'arion 


Village  of  Nonn- 

brooK 


Un.^.corpfirated 

'^reas 


Unincorporated 
Areas 


July  2,  2001.  July  9, 
2001.  Charlotte  Sun 
Herald 

August  1,  2001   August  8. 
2001.  Financial  News 
and  Daily  Record 

May  30  2001   June  6. 
2001.  Sen  mole  Herald 

May  18  2001    Gwinnett 
Daily  Post 


July  6  2001   July  13. 
2001    The  Bolingbrook 
Sun 


August  9  2001.  August 
16  2001.  Northbrook 
Star 

July  30.  2001.  Augusts. 
2001    The  Manon  Daily 
Republican 

June  7,  2001.  June  14, 
2001    Northbrook  Star 


July  6  2001   July  13. 
2001,  Herald-News. 


July  19.  2001,  The  Jour- 
nal Gazette. 


City  of  Fort  Wayne    July  19.  2001,  The  Jour- 
nal Gazette. 


Unincorporated 
Areas 


Un  ncorporated 

Areas 


May  30,  2001   June  6 
2001.  The  News-Sun 


July  31    2001    August  7, 
2001.  Rushville  Repub- 
lican 


City  of  RuShville    -     July  31,  2001    August  7, 
2001    Rushville  Repub- 
lican 

Lexinglon-flayette      May  30  2001   June  6 
Urt>an  County  2002  Lexington  Herald- 

Government  Leader 


I 


ToAn  ot  Peppereii      June  19  2001    The  Lov<, 
e"  Sun. 


Mr    Jan    W-nte^s     Charlotte    County     June  25   2001  iZOOGi  D 

Administrator    18500  Vurdock  Cir- 
cle     Room,     536     Port    Charlotte  | 
Florida  33948- ^D94 

November  7   2001      120077  E 


Mr.  Kevin  Grace  Manager  of  Sem,- 
nole  County  I'd  East  First 
Street.  Santord   Fionda  32771 

The  Honorable  Nick  Masmo  Mayor 
of  the  City  of  Suwanee  373  U  S 
Highway  Suwanee  Georgia 
30024 

The  Honorable  Roger  C  Claar 
Mayor  of  the  Village  of 
Bolingbrook  375  West  Bnarchtf 
Poad  Boiingbrook  Illinois  50440- 
395 1 

Mr  Johr  H  Stroger  Jr ,  President  of 
the  Cook  County  Board  of  Com- 
missioners 1 18  North  Clark  Street, 
Room  537   Chicago   Illinois  60602 

The  Honorable  Robert  Butler    Mayor 
of  the   City   of   Marion,   City   Hall 
1102  Tower  Square  Plaza   Manon. 
Illinois  62959 

Mr  Mark  V  Damisch  Village  of 
NorthbrcKDk  Pi-esident  1225  Cedar 
Lane  Northprook  Illinois  60062- 
^582 

Mr  Joseph  Mikan  Will  County  Exec- 
utive 302  North  Chicago  Street 
Joiiet   Illinois  50432 

Mr  Edwin  J  Rousseau  President  of 
the  Allen  County  Board  of  Com- 
missioners 1  East  Mam  Street, 
Room,  200  City  County  Building 
Fort  Wayne   Indiana  46802 

The  Honorable  Graham  Richard 
Mayor  of  the  City  of  Fort  Wayne  1 
East  Ma^n  Street  9th  Floor,  City,' 
County  Building  Fort  Wayne  Indi- 
ana 46802 

V'  Mark  Pankap  President  ot  the 
NoPie  County  Board  of  Commis- 
sioners Noble  County  Courthouse 
101  North  Orange  Street  Albion 
Indiana  46701 

Mr  Kenneth  Brashaber  President  of 
the  Rush  County  Board  of  Com- 
missioners County  Courthouse, 
101  East  Second  Street  Rushville, 
Indiana  46173 

Tne  Honorable  Robert  M  Bndges 
Mayor  J  the  City  of  Rushville 
RushviHe  City  Hall  133  West  First 
Street  Rushville   Indiana  46173 

The  Honorable  Pam  Miller  Mayor  of 
the  Lexington-Fayette  Urban 
County  Government  200  East 
Mai'i  Street  I2lh  Floor.  Lexington- 
Fayette  Government  Building,  Lex- 
ngton    Kentucky  40507 

M'  Scott  Butcher  Town  of  Pepperell 
Chairman  1  Mam  Street 
Pepperell  Massachusetts  01463 


May  23   2001    120289  E 


June  18   2001 


June  26  2001 


November  15 
2001 


170812  F 


170054  F 


November  5  2001      170719  B 


June  1    2001    170132  F 


October  12   2001        170695  F 


August  8  2001 


August  8  2001 


September  5 
2001 


180302  E 


18003  E 


180183  A&B 


July  20,  2001  ,  180421  B 


July  20   2001  180223  B 


May  23  2001 


210067  C 


July  12.  2001 


250210  C 


s 
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State  and  county 


Dates  and  name  of  news- 
-ocaton  paper  where  notice  was 

pubiisned 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
number 


Michigan,  Macomb      City  of  New  Balti- 
I     more. 


June  20  2001    June  27, 

200''    The  eav  Vo-ce 


June  8,  2001 


Mississippi   Macji-         City  ot  Ridqeianc!        May  '7   2001    May  24 
son  2001    Maa:sor  Courn 

jownai 


May  10.2001    280110  D 


New  Hanipshire 

Suiiivan    ,,, 


City  ot  C.aremor,;       Juiy  23   200'    Ju^  3C 
I      2001    Eaa'e  "'^es 


Hillsborough    ,  ,      Town  ot  HoiliS 


June  19  2001  June  26 
2001  "he  Te  e^'Bp" 


New  York 

Chemung  Town  ot  Big  Fiats       Ajgus'  '5   200'    A^quS' 

I  I      22   200 1    S:3-  Sa^ere 


July  11.2001 


September  25. 
2001 


February  2,  2002 


Erie 


own  of  Jui>  '9   200^    J'..',  26 

Cheektoivaga  2001    Cheex'a^aga 

Times 


January  26  2002       360231  E 


North  Carolina 

Brunswick  Unincorporated  June  28   2001    Ju'v  5 

Areas  2001     Wiimmgton  Mor 

I  I      :na  Sta' 


Orange 


Town  of  Ca'rlDorc       May  21    200*    Mav  28 
I      2001    Chape!  H,i'  Her 
'      aio 


Wake  Town  of  Can/  May  24   2001    Mav  3" 

]      200-1    The  Car\  News 


Wake  Town  of  Gamer         July  18  200 1    Ju'y  25 

2001    The  News  ana 
Observer 

Wake  City  of  Raleign  July  18   200^    July  25 

'  2002    The  News  ana 

Obsenver 


Wake 


Unincorporated  July  18   200''    Ju'v  25 


Areas 


2001    The  News  ana 
Observer 


Ohio 


Fairfield  C^ty  of  Coiumbus       May  i6  2001    May  23 

Franklin  and  2001  Gahanna  News 

Delaware        ,  1 

Counties         '  ' 

Franklin  Unincorporated  May  16  200'    Ma,  23 

Areas  2001  Gahanna  News 


Pennsylvania  Dau-     Township  of  East       August  3  20Cii    August 
phin'  Hanover  10  2001,  Paf.no/ A^ekvs 

i  I 


The  Honorable  Joe  Grajek.  Mayor  of 

the  City  of  New  Baltimore  City 
Hall  36535  Green  Street,  New 
Baltimore,  Michigan  48047 
"ne  Honorable  Gene  F  McGee. 
Mayor  of  the  City  of  Ridgeland, 
PO  Box  217  Ridgeland  Mis- 
sissippi 39158 

f.v  Rca-i  Hodgkinson.  City  Man- 
ager of  Claremont  58  Tremont 
Square  City  Hall  Claremont  New 
Hampshire  03743 

Mr  Daniel  McManus  Chairman  of 
the  Board  of  Selectmen  7  Monu- 
ment Square  Hollis  New  Hamp- 
shire 03049 

'/■  Mernll  Lynn  Supervisor  of  the 
"  'wn  of  Big  Fiats  P  O  Box  449 
Bg  Flats   New  YorV  14814-0449 

'/'  Dennis  H  Gabryszak  Town  of 
CneektoAaga  Supervisor,  Town 
ria  B'D^dway  and  Union  Roads. 
I      Cnec-T./.dga    New  YorV  14227. 

Mr  Marry  Lawing  Brunswick  County 
Manager  P  O  Box  249,  45  Court- 
house Dnve.  Bolivia.  North  Caro- 

na  28422 

M-    Rotf:"^   /.    Mo-ga"    '.lanager  of 

'he    Town   ot   Carrtwro,   301    West 

Mam  Street   Carrtxiro   North  Caro- 

na  27510 

^ne     Honorable     Glenn     D      Lang 

f.^a.T  0'  'he  Town  of  Cary    PC 

Bc»    8005     Cary,    f^rth    Carolina 

Ms    Mary  LOu  fia-^c   ^'■v\-   ','=1- .i'-jer 

P  O     Bon    44?      -^'li      Sf. .-■.••     Av-e- 

-  jf-    'jTrner  North  Carolina  27529 

"r^e  Honorable  Paul  Y   Cobie   Mayor 

0'   'he    3'»    :'   f^a^-"Q'      ^0    Box 

590    222  .Vest  Hargeti  Street,  Ra- 

eig--   N?r'  Carolina  27602 

M'      Da.  c     Cooke      Wake     County 

Manager    Suite    1100.    337   South 

I      Salisbury    Street     Raleigh     North 

Carolina  27602 


Tne    Honoraoe    Michael    Coleman      August  22  2001 
Mav  or  of  the  City  of  Columbus  90 

.'.r-s'     Bia'n     Street      Columbus 


260125  B 


330154  C 


330091  B 


360148  E 


October  4  2001 


370295  C 


August  27.  2001         370275  C 


August  29.  2001   .      370238  E 


July  1 1 .  2001 
July  11   2001 


370240  D 
370243  D 


July  11.  2001  I  370368  D 


390170  G 


390167  G 


Puerto  Rico 


South  Carolina: 
Anderson 


Commonwealth  August  3   200i    Augus' 

10   2001    San  Jain 
S'ar 


Unincorporated  June  20   2001    June  27 

Areas  2001    Anderson  Inae- 

I      pendent 


Ms    Anen<:  .S-^  >.  ■  ake'    President  of    August  22.  2001 

the  FranKi '   : :  jnfy  Board  of  Corn- 
el ssooers   373  South  High  Street  I 
26tn       Floor       Columbus       Ohio 
432''5--63CW 

Mr    George  Rish    Township  of  Han-     November  9,  2001      420377  B 
over  Board  of  Supervisors    80848 
Jonestown  R.,.a':;    G'a^'v  le    Penn-  j 

sv'vania  '  '"028  ' 

Tne  HonoraDe  S  a  Mana  Caideron      November  9  2001     720000  B 
3ove"^or   ;t  Pjer"   Rico    Post  Of- 
fice  Box    %i2'X82    La   Fortaleza.  ,  i 
Sar-  jua-    P,.je'io  Rico  00902 


M'    Joe,   p'eston    Anderson  County     Septemtier  26 

Adminisfaior      100     South     Mam        2001 
Street    P  O    Box  8002    Anderson 

South  Carolina  2%22 


450013  B 
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State  and  counr, 


Dates  and  name  of  news- 
Location  paoc  where  notice  //as 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
number 


Richland 


Unincorporated 

Areas 


Tennessee   Wilson      Citv  of  Lebanon 


West  Virginia 
Upshur 


Wisconsin   Sauk 


City  of 
BucKhannon 


Unincorporated 
Areas 


June  28  2001.  July  5. 
2001 .  The  State 


June  21    2001,  June  28 
2001,  The  Lebanon 
Democ-at. 

August  15  2001    August 
22,  2001,  Delta  Record 


Mav  29   200'    ,\ews-,Re- 


pubiic 


Mr.  T  Carv  fvlcSwain,  Richland 
County  Administrator,  2020  Hamp- 
ton Street,  PO  Box  192,  Colum- 
bia South  Carolina  29202 

The  Honorable  Don  Fox.  Mayor  of 
the  City  of  Lebanon,  200  Castle 
Heights  Avenue  North.  Suite  100. 
Lebanon  Tennessee  37087-2845. 

The  Honorable  Nancy  Shoebe,  Act- 
ing Mayor  of  the  City  of 
Buckhannon  70  East  Mam  Street, 
Buckhannon   West  Virginia  26201. 

Mr  Melvin  Rose.  Sauk  County  Board 
Chairperson  505  Broadway  Street. 
Room  140.  Baraboo.  Wisconsin 
53913 


June  21,  2001    450170  G 


September  27 
2001 


470208  C 


February  2.  2001        540199  B 


June  21.  2001 


550391  D 


(Catalog  of  Federal  Domestic  Assistance  No. 

8.3  100.  "Flood  Insurance.") 
Robert  F.  Shea. 

At  '.:n'j  Ainvi^trator.  Federal  Insurance  and 

MiUiia'.icn  Ayinistration. 

[FR  Do(    01-:4  i-tfi  Filed  9-27-01;  8:45  am] 

BILUNG  COOe  671»-<M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  FedfTdi  Emergenc\ 
Managempnt  .\gencv  (FEMA), 
ACnON:  Final  rule. 

summary:  Base  '1%  annual  chance) 
flood  elevations  and  modified  base 
flo.id  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  thp  basis  for  th^^ 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
alread\'  in  effect  in  order  to  qualif\'  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(N'FIP) 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  TIRMi 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  eai  h 
community  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
am  available  for  inspection  as  indicated 
on  the  table  below 
ADDRESSES:  The  final  base  flood 
elevations  for  each  communit\  are 
available  for  inspection  at  the  office  pf 
the  Chief  Executi\'e  Officer  of  each 
communitv  The  respective  addresses 
are  listed  in  the  table  below 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B   Millpr,  P,E  .  Chief.  Hdzanl-, 


Studv  Branch.  Federal  Insurance  and 
Mitigation  .administration.  Federal 
Emergencv  Management  Agency.  500  C 
Street.  S\V..  Washington.  DC  20472. 
(202)  64&-3461.  or  temail] 
matt.miller#fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergencv  .Management  .Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevation--  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  L'.S.C.  4104. 
and  44  CFR  Part  67. 

The  Agencv  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60 

Interested  lessees  and  owners  of  real 
propertN  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  'n  the  communities  listed  below 
Elevations  at  selected  locations  in  each 
community  are  shown. 

S'ational  Environmental  Policy  Act 

This  rule  is  categoricallv  excluded 
fnun  the  requirements  of  44  CFR  Part 
10.  Em  l^onm^•ntal  ConsidtTation,  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director,  Mitigation  Directorate,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory- 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory- 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authoriU'  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  r.S.C.  400!  ft  seq.: 
Reorganization  Plan  No.  3  of  1978.  ^  CFR. 
1978  r.omp  .  p.  329;  E.O.  12127.  44  FR  193fi7. 
:iCFR.  1979  Comp.  p.  376. 


Federal  Register/ Vol.  66,  No.  189/Friday.  September  28.  2001    Rules  arui  Kegu. 


dtiOIl' 


4955:< 


§67.11     [Amended] 

2,  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


*Depth  in 

feet  above 

Source  of  flocxJing  and  lo<"ation 

ground 
'Elevation 

in  feet 

(NGVDi 

CONNECTICUT 

New  Britain  (City),  Hartford 

County  (FEMA  Docket  No. 

D-7508) 

Webster  Brook 

Approximately  500  feet 

downstream  of  corporate 

limits    

•51 

Approximately  1 70  feet  up- 

stream of  New  Bntain  Ave- 

nue      

•66 

Piper  Brook 

At  downstream  corporate  lim- 

its      

•80 

Approximately  280  feel  up- 

stream of  corporate  limits 

•80 

Bass  Brook 

At  downstream  corporate  lim- 

its                                    

•87 

Approximately  770  feet  up- 

stream of  Lewis  Road  

•265 

Batterson  Park  Pona  Brook 

At  Alexander  Road           

•182 

Aporoximately  275  feet  up- 

stream of  Bnttany  Farms 

! 

Road  culverts               

•207 

Sanay  Brook 

At  confluence  with  Bass 

Brook                              

•87 

Approximately  575  feet  up- 

stream of  Ella  Grasso  Bou- 

levard 

•130 

Maps  available  for  inspection 

at  ttie  New  Bntain  City  Hall, 

27  West  Mam  Street  New 

Britain  Connecticut 

Newington  (Town),  Hartford 

County  (FEMA  Docket  No. 

D-7508) 

Mill  Brook 

At  the  confluence  with  Piper 

Brook                       

•50 

Approximately  380  feet  up- 

stream of  dam  with  foot- 

bndge        

•74 

Schoolhouse  Brook: 

Approximately  0  3  mile  down- 

stream of  Wilson  Avenue 

•74 

At  Robbins  Avenue 

•81 

Piper  Brook 

i 

At  the  downstream  corporate 

limits     .                   

•49 

Approximately  350  feet  up- 

stream of  confluence  of 

Bass  Brook               

■79 

Rock  Hole  Brook 

Approximately  340  feet 

downstream  of 

Stonehedge  Dnve  

•51 

Approximately  380  feet  up- 

stream of  Willard  Avenue 

•89 

Webster  Brook 

Approximately  0  54  mile 

downstream  of  Kelsey 

Street  

•48 

Approximately  0.52  mile  up- 

stream of  railroad  embank- 

ment                       

•74 

Webster  Brook  Tributary: 

At  the  confluence  wifh  Web 
ster  Brook 

Approximately  i  300  teet  up- 
stream of  LitterTy  Street 
Bass  Brook 

At  confluence  with  Piper 
Brook  

Approximately  100  teet  up- 
stream of  Route  9 

Maps  available  for  inspection 

at  the  Newington  Town  Haii 
131  Cedar  Street 
Newington  Connecticut. 


GEORGIA 


MASSACHUSETTS 


#Oepth  in 

feet  above 

ground. 

'Elevatioo 

in  feet 

(NGVD) 


Morgan  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7510) 

Apalachee  River 
Approximately  2  98  miles 

downstream  of  State  Route 

186 
Just  downstream  of  State 

Route  186  

Maps  available  for  inspection 

at  the  Morgan  County  BuiiO 
ing  Inspector  s  Office   384 
Hancock  Street  Madiso.n 
Georgia 


Northbridge  (Town). 

Worcester  County   (FEMA 
Docket  No.  D-7508) 

Riverdaie  MiHs  Snjice  Gates 
ana  Tail  Race 
Approximately  675  fee' 

downstream  o'  Riveraaif- 

Street 
Approximately  40C  tee!  up 

stream  of  Rivefda  e  Street 
Blackstone  River 
Approximately  25  feci  oown- 

stream  of  R'ver'aaie  Street 
Approximately  0  9  mue  jp 

stream  of  Factony  Bndge 

Maps  available  for  inspection 

at  the  Northbndge  Town  Han. 
Zoning  Office  ^  Main  Street, 
Whitinsville   Massachusetts 


NEW  HAMPSHIRE 


^ 


Nashua  (City).  Hillsborough 
County  (FEMA  Docket  No. 
D-7506) 

Nashua  River 
At  the  downstream  side  o' 

B&M  Railroad  Bndge 
Approximately  0  75  mile  up 
stream  of  State  Route  11  ,. 
Bartemus  Brook 
At  confluence  with  Nashua 

River 
At  upstream  corporate   mi  ts 

Maps  available  for  inspection 

at  the  Nashua  Cav  Ha:    229 
Main  Street  Nashua.  New 
Hampshire 


•68 
•71 

•79 

•too 


•574 
•623 


•256 
•260 

•257 
•274 


•114 
•176 


•165 
•166 


#Oeptti  in 

teet  above 

Source  of  tkxxJing  and  kxation 

groond 
"Elevation 

in  teet 

(NGVD) 

NEW  JERSEY 

Bernards   (Township)     Som- 

erset County  (FEMA  Dock- 

et No   D-75041 

Passa:   ^\e- 

Approiiin',dieiv  1 .6  miles 

downstream  of  Passaic 

Valley  Road       

•214 

Apprcx  mate'v  i(X)  feel 

OCA '-stream  of  the  up- 

b"ea'^•  corporate  limits  

*303 

Deaa  «  ^er 

At  the  downstream  corporate 

limits 

•214 

Approximately  0  78  mile  up- 

stream of  tt>e  dowr\stream 

corporate  limits  

•216 

Maps  available  for  inspection 

ai  trie  BernarT'-  '  ■  ,/.■■'-,■■  : 

Hall   fcngir-ieer  s  Office   d/f 

South  Maple  Avenue.  Bar-' 

nards   New  Jersey. 

Warren      (Township)       Som- 

erset County  (FEMA  Dock- 

et No   D-750€i 

Passaic  River 

Approximately  0  38  mile 

downstream  of  Hillcresi 

Road              

•213 

Approximately  3  45  miles  up- 
stream of  Stirling  Road 

•214 

Maps  available  for  inspection 

at  '-.e  v\a're"'  '  :^.'  f  '^  -"d 
Engineers  Office  46  Moun- 
tain Boulevard,  Warren.  New 
Jersey 


NEW  YORK 

Davenport  (Town)  Delaware 
County  (FEMA  Docket  No 
D-7508) 

Chanone  Creek 

At  the  confluerx»  with  tfie 
Susquehanna  River  

At  upstream  corporate  limits 
Maps  available  for  inspection 

at  \he  Davenport  Town  Hall. 

Route  23  Davenport  Center, 

New  YorV 


Evans  (Town)   Erie  County 
(FEMA  Docke,  No    D   7S08) 
Reisch  Creek 
At  the  confluence  with  Lake 

Ene  

A  point  approximately  180 
feet  upstream  of  Revere 

Dnve  

Lake  Ene 
Southwest  corporate  limits 

along  Lake  Ene 

Norttieast  corporate  limits 
along  Lake  Erie 

Maps  available  for  inspection 

at  the  Evans  Town  Hall. 

8787  Ene  Road   Angoi? 

New  YorV  14006-960*; 
Leray      (Town)       Jefferson 

County  (FEMA  Docket  No. 

D-7508) 

/nd/an  River: 


•1.101 
•1,327 


•seo 

•681 

•580 

•581 
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Source  of  flooding  ana  location 


ifDepth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVD) 


Approximately  0  43  mile 
downstream  of  Joachim 
Road  ■-'Oe 

Approximately  i  48  miles  up- 
stream of  Eim  Ridge  Road  '413 
West  Creek 

At  its  confluence  wth  Indian 

River  '410 

Approximately  1  07  miles  up- 
stream of  the  confluence       i 

with  Indian  River  |  *410 

Maps  available  for  inspection 

at  the  Leray  Town  Hall,  B433 

Willow  Street  Evans  Mills, 

New  York  13637 

TENNESSEE  } 

Adamsville  (Town),  McNairy    I 
County  (FEMA  Docket  No. 
D-7510) 

Beason  Creek 
Approximately  725  feet 
downstream  of  the  cor- 
porate limits  '         '452 

Approximately  25  feet  up- 
stream of  Lynn  Street    *494 

Beason  Creek  Tributary 
At  the  confluence  Aitn 
Beason  CreeK  ......  '468 

Approximately  100  feet  up- 
stream of  South  Oak 

Street  *505 

Snake  Creex 
Approximately  1,440  feet 
downstream  of  State  Route 
22  '402 

Approximately  600  feet  up- 
stream of  State  Route  22  '402 
Maps  available  for  Inspection 
at  the  Adamsville  Citv  Hall. 
231  East  Mam  Street 
,      Adamsville  Tennessee. 

I  VERMONT 

Stowe  (Town),  Lamoille 
County  (FEMA  Docket  No 
D-7510) 

West  Branch  Little  River 
At  confluence  of  East  Branch 

Little  River  '705 

Approximately  100  feet  up- 
stream of  State  Route  108  '960 
Little  Piver 
Approximately  630  feet  up-       1 1 
I          stream  of  Canoe  Factory      ' ' 

I  Dam  "SSS 

At  confluence  of  East  Branch 
Little  River  "705 

East  Branch  L'tlie  R'ver  [ 

At  confluence  -vith  Little 

River  "       '705 

Approximately  400  'eet  jd- 
stream  of  Cemeteo  Roaa  '708 

Maps  available  for  Inspection 
at  the  Stowe  Town  Hall   67       , 
Mam  Street  Stowe  Vermont,    I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  209 
RIN  3067-AD06 

Supplemental  Property  Acquisition 
and  Elevation  Assistance:  Correction 

agency:  Fi'deral  EmergenLV 
Management  Agency  (FEMA). 
ACTION:  Final  Rule;  Correction. 


(Catalog  of  Federal  Domestic.  .Assistance  No. 
83.100,  "Flood  Insurance.") 
Robert  K.  Shea. 

^itin^  Administrator.  Federal  Insurance  and 
\litii>ation  Administration. 
FK  UiK    1)1-24  U'l  Filed  9-27-Ot;  8:45  ami 

BILLING  COOe  6719-04-P 


SUMMARY:  We.  FEM.A.  published  a  final 
rule  on  |une  13,  2001,  B6  FR  .32666,  that 
provides  guidance  on  the  administration 
of  the  Supplemental  Propertv 
Acquisition  and  Assistance  Program.  In 
codifying  that  rule,  some  errors  were 
found.  This  document  mrrfrts  those 
errors. 

EFFECTIVE  DATE:  August  14.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  tifrmtin,  ( )ffiLf  uf  the 
General  Counsel,  Federal  Emergency 
Management  Agency.  -500  C  Street  S\V, 
Washington,  DC  20472,  (202)  646-4097, 
(Fax)  202-64&-4536.  or  email: 
mirhiit'l  hfrnuin'^fpivti  i^ov 

SUPPLEMENTARY  INFORMATION:  Un  June 
15.  2001  we  published  a  final  rule,  44 
CFR  Fart  209,  66  FR  32666,  that 
provides  guidance  on  the  administratinn 
of  the  Supplemental  Property 
Acquisition  and  Assistance  Program.  In 
codifying  that  rule,  some  errors  were 
found.  Neither  the  errors  nor  these 
corrections  change  the  meaning  of  the 
rule.  The  errors  consist  of  spacing 
errors,  incorrect  punctuation  and 
numbering  errors.  This  document 
corrects  those  errors. 

In  final  rule  FR  Doc.  01-15053, 
published  June  15,  2001  (66  FR  32666) 
make  the  following  Corrections: 

PART  209— {CORRECTED] 

§209.2    [Corrected] 

1.  On  page  32669,  third  column,  in 
§  209.2,  remove  the  semicolon  in  thft 
definition  of  Principal  residence. 

§209.7    [Corrected] 

2.  On  page  32671,  first  column   in 

§  209.7.  correctly  designate  paragraph 
(d)  as  paragraph  (h). 

§  209.8    [Corrected] 

3.  On  page  32671.  second  column,  in 
§  209. 8(c)(8)(ii).  third  line  nmoye  wfjrd 
"and". 

4.  On  page  32672,  first  column   in 

§  209.8(c)(9)(xiii).  last  line,  correct  the 
period  to  read  ";  and". 

5.0n  page  32672,  first  column,  in 
§  209.8,  correctly  designate  the  secrmd 
paragraph  (c)(9)  as  paragraph  (c)(10). 


Dated:  September  24.  2001, 
Michael  D.  Brown, 

Gi'ni'rnl  CouiisrI. 

[FK  no(  ,  Hl-243:i2  Filed  9-27-01;  H:4^  am] 

3ILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2151] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(ll  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
(^commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[l  'pgradesl  bv  Applications,  8  FCC  Red 
47.35  (1993).' 
DATES:  Effective  September  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  September  5,  2001. 
and  released  September  14,  2001.  The 
hdl  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  S\V.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SVV.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  7.1 
continues  to  read  as  follows: 

.Authority:  47  U  SX:    154.  :U):i,  .i,14  arxi  AAh 

§  73.202     [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  270C  and  adding 
Channel  270C0  at  Montgomery 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  273C  and  adding 
Channel  273C1  and  by  removing 
Channel  284C3  and  adding  Channel 
284C1  at  Fairbanks. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  243C1  and  adding 
Channel  243A  at  Julesburg. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  292C3  and  adding 
Channel  295C3  at  Bloomfield 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Channel  293A 
and  adding  Channel  293C3  at  Atlanta, 

7.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  275C0  and  adding 
Channel  275A  at  imperial, 

8.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  288A  and  adding 
Channel  287C3  at  Levelland  and  by 
removing  Channel  229A  and  adding 
Channel  230C3  at  Uvalde. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  277C3  and  adding 
Channel  277C2  at  Waterburv 

10.  Section  73.202(b).  theTable  of  FM 
Allotments  under  Wyoming,  is  amended 
by  removing  Channel  247C1  and  adding 
Channel  244C2  at  Casper,  by  removing 
Channel  244C3  and  adding  Channel 
244C2  at  Laramie.'  and  by  removing 
Channel  299C  and  adding  Channel  300C 
at  Midwest.-^ 

1 1 .  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Guam,  is  amended  by 
removing  Channel  262C2  and  adding 
Channel  262C1  at  Agana. 

Ft'derdl  Communications  Commission. 
|ohn  A.  Karousos, 

ChwI.  Allocation:'  branch.  Pollr\  and  Ruirs 
Division.  Mass  Media  Bureau 
[FRDoc.  01-241.T7  Filed  '1-2-~()l,  H  4.")  ,(m: 
BILLING  CODE  6712-01-P 


•  .Station  K.KRK.  Litr.jiiui  .  Wvnmini;.  uh'. 
previously  inodifii'd  from  Channt'l  i;44.-\  to  tihanne 
i:44C:3.  .Spphfi  l-K  2n()l)H,  Apnl  24,  2001 

-  Station  KR\'K.  Muiwi'st,  \V\i)iiiiMg.  was 
pr('\  iouslv  modirieil  trum  ('hannt'l  :^00A  to  Channc 
299C.  Set-  66  FK  20608.  .April  24.  2001. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-2145;  MM  Docket  No.  01-134; 
RM-10137] 

Television  Broadcasting  Services:  Elk 
City,  OK  and  Borger,  TX 

AGENCY:  Federal  Cioniniunications 

Commission 

action:  Final  rule. 

SUMMARY:  This  document  reallots 
Channel  31  from  Elk  City.  Oklahoma  to 
Borger.  Texas,  and  modifies  the 
authorization  for  Station  KBC.A  to 
specif\-  operation  on  Channel  .U  at 
Borger  in  response  to  a  petition  filed  b\ 
TV  31,  L,L.C.  S>pb6  FR  35767.  |uly  9. 
2001,  The  coordinates  for  Channel  31  at 
Borger  are  35-m-56  and  100-53-34, 
DATES:  Effective  October  29,  2001 
FOR  FURTHER  INFORMATION  CONTACT' 
Kathleen  Scheuerle  Mds,'~  Mpd.d 
Bureau, (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  t^ommission's  Report 
and  Order.  MM  Dn:  k"i  .Mc.  01-134. 
adopted  September  5   2001.  and 
released  September  14.  2001   The  full 
text  of  this  Commission  de(  ision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center. 
Portals  II.  445  12th  .Street.  S\V.,  Room 
CY-A257,  Washington.  DC  20554.  This 
document  ma\'  also  be  purchased  fmm 
the  Commissions  duplicating 
contractor.  Qualex  international.  Portals 
II.  445  12th  Street.  S\V  .  room  CY-B402. 
Washington.  DC  20554.  telephone  202- 
863-2893.  facsimile  2n2-86:<-289H.  kt 
via  e-mail  qualexintoaol  com 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcast  in  t; 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  -  The  authoritN  ( itation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  4"  I    S  (     1  i4.  303.  334  and  336. 
§73.606    [Amended] 

2,  Section  73.606(h),  the  Table  oi  TV 
Allotments  under  (Jklahoma,  is 
amended  h\  remn\ mg  Channel  31  at  Elk 
City. 

3.  Section  73.606(b).  the  Table  of  TV 
Allotments  under  Texas,  is  amended  by 
adding  Borger,  Channel  31. 


Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief.  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

'FR  rvv    ei -24138  Filed  9-27-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  173  and  179 

[Docket  No   RSPA -2001-9567  !HM    '89R)] 

RIN2137-AD51 

Hazardous  Materials  Regulations: 
Minor  Editorial  Corrections  and 
Clarifications;  Correction 

agency;  Research  and  Special  Programs 
^  iministration  (RSPA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  Tuesday.  August  28,  2001. 
KSPA  published  a  final  rule  under 
Docket  HM-189R  which  amended  the 
Hazardous  Materials  Regulations  (HMR) 
to  correct  inconsistencies  in 
terminology  and  editorial  errors  to 
improve  the  clarity  of  the  HMR.  This 
final  rule  makes  certain  corrections  to 
the  August  28.  2001  final  rule. 

EFFECTIVE  DATE:  Stj  <.--!..-  :"    2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gigi 
Corbin.  Office  of  Hazardous  Materials 
Standards.  (202)  366-8553.  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation.  400 
,Se\.  !;!)i  ^iriM  f   <>\V    Washington.  DC^ 
20' M(i  -iiiin: 

SUPPLEMENTARY  INFORMATION 
Ba(  kground 

On  August  28,  2001,  RSPA  published 
a  final  rule  under  Docket  HM-189R  (66 
FR  45376)  to  correct  inconsistencies  in 
terminology  and  minor  editorial  errors 
to  improve  the  clarity  of  the  HMR,  This 
final  rule  makes  minor  corrections  to 
the  .August  28,  2001  final  rule,  which 
was  effective  September  27.  2001 

Because  the  amendments  do  not 
impose  new  requirements,  notice  and 
public  procedure  are  unnecessary'.  The 
following  is  a  summarization  of  the 
correction';  m^H*'  nndpr  this  final  rule. 

Summar)  of  Changes 

Part  1 73 

In  amendatory  instruction  55.  for  the 
entr\'  for  §  173.133.  we  are  removing  the 
reference  for  paragraph  (b)(l)(ii).  In 
addition,  we  are  adding  new 
amendator>'  instruction  71a.  to  correct 
the  formula  in  §  173.133,  paragraph 
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{b)(l  )(iil  bv  rpmiivi'.ig  the  .UTonvm  "ml" 
and  adding  the  acronvm  "mL "  in  iIn 
place 

Part  1  79  I 

In  amendatdrv  instruction  198.  for  the 
entry  "§  179.220-24"  the  word 
"heading"  is  renio\ed. 

Accordingiv,  in  the  final  rule.  FR  Doc. 
01-16660,  published  at  66  FR  45376. 
make  the  following  cnrrections: 

PART  173— {CORRECTED] 

§173.133     [Corrected] 

1,  On  page  45381,  in  culumn  1 ,  m 
amendatorv  instruction  ,55,  for  the  entry 
§  173.1.33.  the  paragraph  reference 
'(b)(l)(ii)."  is  removed. 

2,  On  page  45382.  in  column  1,  a  new 
amendatorv  instruction  71a.  is  added  to 
read  as  follows: 

71a.  In  i^  173  133.  in  paragraph 
(b)(l)(ii).  the  formula  is  revised  to  read 
as  follows: 

§173.133     Assignment  of  packing  group 
and  hazard  zones  for  Division  6.1  materials. 


(b)  *  *  • 
(1)  •  *  • 
(ii)*   *   * 


V    =  P  y 


101 


mL/m^ 


PART  179— {CORRECTED] 

§179.220-24     [Corrected] 

3  On  page  45390,  in  r  olumn  2,  in 
amendator\'  instruction  198,  for  the 
entrv     1"9, 220-24    remove  the  word 
"heading". 

Issued  in  Washington.  DC.  on  September 
2 1 .  2001 .  under  authority  delegated  in  49 
(  KR  V  I-  ;  '  I 

Edward  A.  Bngham.  ' 

Acting  Dfputy  Administrator. 
FK  n.      n'-:44;-  Filed  9-27-01:  8:43  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  233.  235  and  236 

[FRA  Docket  No.  RSSI-1 ;  Notice  No  2] 
RIN  21 30— AB06:  21 30— AB05 

Signal  and  Train  Control: 
Miscellaneous  Amendments 

AGENCY:  Federdl  Railroad  I 

.\(iministration   FR-Ai,  D''partinent  of 
Transportation  iDOT]. 
ACTION:  Final  Rule. 


SUMMARY:  On  Ma\  30   1996.  FRA,  bv 
issuing  an  Interim  Final  Rule,  amended 
FRA's  signal  system  reporting 
requirements  to  reduce  signal  system 
reporting  burdens  on  the  rail  industry 
At  that  time  FRA  also  amended  its 
regulations  govemmg  applications  for 
approval  of  discontinuance  or  material 
modification  of  a  signal  system  and  also 
consolidated  certain  pneumatic  valve 
cleaning  and  testing  intervals  to 
eliminate  overlapping  and  unnecessary 
test  schedules.  This  document  discusses 
comments  received  in  response  to  the 
notice  of  Interim  Final  Rule  and  adopts 
the  Interim  Final  Rule  as  a  permanent 
final  rule 

EFFECTIVE  DATE:  This  regulation  is 
•■ffe(  ti\i'  ,'^fpteinber  28.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
VV'Uiam  Ooodman,  Staff  Director.  Signal 
and  Train  Control.  Office  of  Safety. 
FRA.  400  Seventh  Street,  SW.. 
Washington.  DC  20590  (telephone  202- 
493-6325),  or  Mark  Tessler.  Office  of 
Chief  Counsel.  FR.A,  400  Seventh  Street, 
SW..  Washington.  DC  20590  (telephone 
202-493-ti061). 
SUPPLEMENTARY  INFORMATION: 

Ba(  kground 

CJn  luiv  1,  1996.  FR/\  published  an 
Interim  Final  Rule  [61  FR  33871]  in 
which  the  agency  made  minor  changes 
in  reporting  requirements  FR.\  solicited 
comments  on  the  interim  final  rule  and 
stated  that  those  comments  would  be 
considered  in  determining  whether 
there  would  be  a  need  to  take  further 
action  to  improve  these  regulations 

FRA  received  comments  frfim  three 
parties:  the  Brotherhood  of  Railroad 
Signalmen  (BRS),  Association  of 
American  Railroads  (A.-\R):  and 
Consolidated  Rail  Corporation  (Cimraill 
Ail  commenters  were  in  general 
agreement  that  the  regulatory-  changes 
were  beneficial,  however  they  provided 
various  comments  regarding  certain 
provisions. 

Section  By  Section  Analysis 

Section  233  9     Signal  System  Rf^pnrtinu 
Requirements 

The  Signal  Systems  Annual  Report 
has  historically  been  used  to  monitor 
changes  in  the  types  of  signal  systems 
installed  on  the  nation'  s  railroads. 
Based  on  its  regulatory  review.  FR.\ 
concluded  that  the  signal  system 
information  base  could  be  maintained 
while  at  the  same  time  the  reporting 
burden  imposed  on  railroads  could  be 
reduced.  FRj\  concluded  that  the 
information  provided  by  this  report 
does  not  need  to  be  updated  annually. 
FR-A  therefore  amended  this  section  to 
provide  for  filing  of  signal  system 


reports  every  five  years  rather  than  on 
an  annual  basis,  as  was  previously 
required.  This  more  realistic  time  frame 
will  reduce  the  reporting  burden  to  the 
industry  while  maintaining  an  adequate 
information  base.  FR.^  also  revised  the 
information  to  be  reported  in  order  to 
refiect  technological  changes  and  FRA 
information  needs.  There  yvas  no 
opposition  to  this  section. 

Section  235.7    Changes  Sot  Requinng 
Filing  of  Application 

Section  235.7  specifies  those 
modifications  to  railroad  signal  systems 
that  can  be  made  by  a  railroad  without 
the  necessity  of  filing  an  application  for 
FR.A  approval.  Section  235.7(c)(24) 
provides  that  it  is  not  necessary-  to  file 
an  application  for  approval  for  the 
installation,  relocation,  or  removal  of 
signals,  interlocked  switches,  derails, 
movable-point  frogs,  or  electric  locks  in 
an  existing  system  directly  associated 
with  the  installation  of  new  track:  the 
elimination  of  existing  track  other  than 
a  second  main  track:  the  extension  or 
shortening  of  a  passing  siding: 
elimination  of  second  main  track  in 
certain  stated  circumstances  or  a  line 
relocation.  FR>\  added  to  this  list  of 
changes  not  requiring  pre-approval  from 
FRA  the  conversion  of  pole  line  circuits 
to  electronic  (coded)  track  circuits 
provided  that  the  railroad  gives  notice 
and  a  profile  plan  of  the  change  to  the 
FRA  regional  office  having  jurisdiction 
over  that  territory-  at  least  60  days  in 
advance  of  the  change.  In  addition,  the 
amendment  requires  the  railroad  to  also 
provide  a  copy  of  the  notice  and  profile 
plan  to  representatives  of  employees 
responsible  for  maintenance,  inspection 
and  testing  of  the  signal  system  under 
49  CFR  part  236. 

The  AAR.  while  it  "appreciates  any 
efforts  by  government  to  reduce 
reporting  burdens  on  railroads." 
questioned  the  wisdom  of  being 
required  to  provide  a  copy  of  the 
advance  notice  to  representatives  of 
employees  responsible  for  maintenance, 
inspection  and  testing  of  the  signal 
system.  The  industry  trade  association 
stated,  'since  the  union  is  only  one  of 
the  several  stakeholders  in  the  signal 
system  partnership.  AAR  questions  the 
appropriateness  of  its  being  singled  out 
for  special  treatment  by  FR^-\  in  the 
rule." 

FR,-\  notes  that  no  other  stakeholder 
objected  to  this  provision,  nor  did  the 
AAR  suggest  that  any  specific 
stakeholder  receive  such  notices.  Signal 
maintainers  on  the  line  of  railroad 
planning  such  w-ork  are  in  a  perhaps 
unique  position,  w-ith  a  valuable 
perspective  to  offer  regarding  the  signal 
changes.  Their  involvement  in  signal 
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modification  and  discontinuance 
proceedings  in  the  past  has  provided 
valuable  insight  to  FR.^ — insights  that 
FR.\  is  not  willing  to  lose  in  its  effort 
to  ease  reporting  burdens  on  railroads 

Conrail  expressed  the  opinion  that  the 
changes  to  this  section  do  not  go  far 
enough.  Conrail  states  that:  "Iplole  line 
carrving  signal  control  circuits  can  be 
replaced  by  a  number  of  systems  to 
carry  vital  signal  information  between 
locations.  Such  systems  in  use  and 
being  installed  on  Conrail  today 
include:  electronic  track  circuits 
carr\'ing  encoded  information, 
conventional  AC  or  DC  coded  track 
circuits,  underground  buried  cable,  and 
polar  track  circuits  *  *  *  "  Conrail 
therefore  asked  that  FRA  amend  the  rule 
to  provide  relief  from  filing  an 
application  to  re-space  signals  when 
open  wire  signal  pole  line  is  replaced 
with  the  noted  systems,  including 
"future  technologies  performing  the 
same  fimction  "  FR.^  notes  that  the  rule 
changes  will  not  necessarily  prevent 
railroad  use  of  other  systems  to  replace 
pole  line,  however,  such  replacement 
will  continue  to  require  FR.^  review  and 
approval,  FRA  will  continue  to  review 
the  use  of  other  systems  and  new 
technologies  as  they  develop,  and  will 
amend  its  procedures  when  it  can  be 
assured  that  use  of  other  systems  can  be 
implemented  safely  without  the 
necessitv  of  FR.A  review.  Therefore. 
FR.A  IS  making  n(5  change  to  the  rule 

Section  236.590     Pneumatic  apparatus 

FRA  amended  49  CFR  236.590  to 
provide  that  the  inspection  and  cleaning 
time  interval  requirements  for 
pneumatic  apparatus  (automatu  train 
stop,  automatic  train  control  or 
automatic  cab  signal  pxneumatir 
apparatus)  be  governed  by  the  air  brake 
testing  inter\als  established  in  49  CFR 
229.29  rather  than  the  requirements  of 
this  section  that  required  that  inspection 
and  cleaning  at  least  once  every  73f> 
days.  Although  section  229.29  also 
requires  a  736-dav  test  inter\'al.  due  to 
existing  waivers,  the  testing  and 
cleaning  intervals  for  air  brake  systems 
and  pneumatic  systems  on  many 
locomotives  do  not  coincide  Bv 
conforming  the  requirements  of  section 
236.590  to'those  of  49  CFR  229.29,  any 
changes  tn  inspection  ajid  testing 
inte'r\als  or  recordkeeping  requirements 
made  to  air  brake  systems  will 
automatically  apply  to  pneumatic  train 
control  valves  on  similar  types  of 
locomotive. 

In  addition  to  the  above  changes.  FR.-\ 
also  provided  "out  of  service"  credit 
that  is  applied  to  air  brake  svstems 
under  49  CFR  229.33  to  train  control 
svstems  under  49  CFR  235.590.  When  a 


locomotive  with  automatic  train  stop, 
train  control,  or  cab  signal  pneumatu 
apparatus  receives  out-of-use  credit 
pursuant  to  ^  229.33,  the  automatit  triiii 
stop,  train  control,  or  cab  signal 
apparatus  must  be  tested  in  accordance 
with  ^  236  588  prior  to  the  locomotive 
being  plai:ed  in  service.  This  hirther 
conforms  the  two  sets  of  testing  and 
maintenance  requirements.  All 
commenters  supported  this  provision. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

These  amendments  ha\e  been 
evaluated  in  ac.c Drdani  e  with  existing 
policies  and  procedures  and  because 
thev  are  primarily  technicallv  oriented 
and  generaih'  reduce  the  regulatory 
burden  on  railroads  FRA  has  concluded 
that  the  revisions  do  not  constitute 
significant  rule  under  either  Executive 
Order  12866  or  DOTs  regulatory 
pfjlicies  and  proc:tMiures 

Regulatory  Flexibility  Act 

The  Regulator*  FlHXihilit\  Act  of  1980 
(5  U.S.C  601  et  seqi  requires  a  review 
of  rules  to  assess  their  im[)ac:t  nn  <mall 
entities,  FR.'X  certifies  that  thi^  riil>  will 
not  have  a  significant  impact  on  a 
substantial  number  of  ^maii  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Art 

These  anu'ndmt^nt>  rciiuc  •• 
information  collection  requirements  and 
therefore  reduce  reporting  burdens 
imposed  on  railroad.s 

Environmental  Impart 

FR.-\  has  t'valudted  these  regulations 
in  ari:orddn(  i'  w  ith  its  procedure  for 
ensuring  full  t  nn>uieration  of  the 
potential  environmental  impacts  of  FRA 
acticms.  as  required  hv  the  National 
Environmental  Polu  \  .\ct  (42  U.S.C. 
4321  pf  spq  )  and  related  directives.  FR,'^ 
has  determined  that  this  final  rule  is  not 
a  major  FRA  actum  requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmental  assessment. 

Federalism 

FRA  believes  it  is  in  compliance  with 
Executive  Order  1  <1  IJ  Thi^  final  rule 
will  not  have  a  substantial  ette(  i  on  the 
States,  (m  the  relationship  between  the 
national  government  and  \h>'  M  ttes.  or 
on  the  distribution  of  povser  diid 
responsibilities  among  the  various 
levels  of  governmtnit   This  final  rule 
will  not  have  federalism  implications 
that  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments. 


Environmental  Impact 

FRA  has  evaluaiea  mese  regulations 
in  accordance  with  its  procedure  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  FRA  has  determined  that  the 
amendment  of  Parts  233.  235  and  236  of 
Title  49  of  the  CFR  does  not  constitute 
a  ma)or  FRA  action  requiring  an 
environmental  assessment 

List  of  Subjec  ts 

49  CFR  Part  233 

Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  235 

Administrative  practice  and 
procedure.  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  236 

Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing,  the 
interim  final  rule  amending  49  CFR 
parts  233,  235.  and  236  which  was 
published  at  61  FR  33871  on  |uly  1. 
1996.  is  adopted  as  a  final  rule  without 
change. 

Issued  in  Washington.  DC  on  September 

^9.  2001 
\ilrin  KuIl.T. 

Federal  Hmlroad  Administrator 
:fR  Dn,    111-2474  1  Filed  9-27-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fecteral  Railroad  Administration 

49  CFR  Part  234 

[FRA  Docket  No   RSGC-5    Notice  No   9] 

RIN2130-AA97 

Grade  Crossing  Signal  System  Safety 

AGENCY;  !  ederal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTK5N:  Final  Rule. 

summary:  On  June  20,  1996.  FRA 
published  Interim  Final  Rule 
Amendments  amending  the  regulations 
on  grade  crossing  signal  system  safety. 
That  rule  required  that  railroads  comply 
with  specific  maintenance,  inspection, 
and  testing  requirements  for  active 
highway-rail  grade  crossing  warning 
systems.  The  rule  also  required  that 
railroads  take  specific  and  timely 


tih.    \i 
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dctinns  t(i  protfc  !  the  traveling  public 
and  railniiid  pmpli)\(H's  from  the 
hazards  pnsed  bv  nialhinctitining 
highway-raii  grade  crossing  warning 
<vstems  Aside  from  the  typographical 
and  minor  corrections  made  todav.  the 
final  rule  issued  todav  is  identical  to  the 
Interim  Final  Rule  Amendments 
published  on  fune  20.  1996.      i 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  IH.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.i>odman.  .Staff  Director,  Signal 
and  Train  Control.  Office  of  safety. 
FR.-\.  400  Seventh  Street.  S.W. 
VVdshingtr)n.  DC  20.190  (telephone 
202-49.J-6325).  or  .Mark  Tessler,  Office 
of  Chief  Counsel.  FRA.  400  Seventh 
Street.  S\V  .  Washington.  DC  20.590 
(telephone  202— 49:?-b061)  (e-mail 
address:  mark, tessler*ifrd, dot. gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  M.  1994.  FRA 
published  a  final  rule  (59  FR  50086) 
requiring  that  railroads  comply  with 
specific  maintenance,  inspection,  and 
testing  requirements  for  active  highway- 
rail  grade  crossing  warning  systems.  The 
final  rule  also  requires  that  railroads 
take  specific  and  timel\-  actions  to 
protect  the  trav^-ling  public  and  railroad 
employees  from  the  hazards  posed  by 
malfunrtioning  highwav-rail  grade 
crijssing  warning  svstfm> 

On  lune  20,  1946  FR.-\  published  an 
Interim  Final  Rule  which  amended  the 
rule  issued  in  1994  (61  FR  31802)  The 
interim  Final  Rule  addressed  issues 
raised  as  a  result  of  actual  fxperiencie 
under  the  new  regulations,  in  addition. 
shortly  after  the  regulations  were  issued, 
an  FR.^  Technical  Resolution 
Committee  I'TRCi  met  to  discuss  the 
regulations,  their  interpretation  and 
implementation,  included  in  the  TRC 
were  FR.-\  signal  and  train  control 
specialists  from  across  th*-  country  along 
with  headquarters  staff.  Representatives 
from  rail  labor  and  management  were 
invited  to  attend  certain  sessions  as 
non-voting  members  U)  (jffer  their 
perspectiv  e  and  expertise  to  the  group, 
together  with  representatives  of  two 
States  active  m  FR.-\  s  Siate 
Participation  Program,  .Mthough  the 
purpose  of  this  TRC  was  to  develop  the 
appropriate  application  and 
interpretation  of  the  final  rule,  the 
discussion  together  with  other  lessons 
learned  during  implementation,  also 
indicated  th''  need  to  clarif\  t  ertain 
portion-  of  thf  r''uiilatory  text, 
.Additionally,  the  .\merican  Short  Line 
Railroad  Association,  the  Brotherhood 
of  Railroad  Signalmen,  and  the 
.Assf)ciation  of  American  Railroads 


jointly  filed  a  Petition  for 
Reconsideration  with  FRA  requesting 
that  FRi\  stay  enforcement  of  certain 
sections  of  the  final  rule  (§§  234.215  and 
234.223)  pending  further  consideration 
of  those  provisions.  Subsequent  to  the 
joint  filing,  FR.A  issued  an  interim 
Policy  Manual  addressing,  among 
others,  the  issues  and  questions  raised 
by  the  petitioners.  FRA  granted  the 
petition  for  reconsideration  although  it 
did  not  agree  to  stay  enforcement  since 
enforcement  issues  had  been  addressed 
in  the  Interim  Policy  Manual,  The 
Interim  Final  Rule  was  in  part  a 
response  to  the  joint  petition  for 
reconsideration. 

FRA  received  a  number  of  comments 
on  the  Interim  Final  Rule  The  following 
discussion  addresses  those  comments. 

The  Brotherhood  of  Railroad 
Signalmen  (BRS)  pointed  out 
typographical  errors  in  ^i?  234.215  and 
234.247(b).  Those  errors  are  being 
corrected 

Section-By-Section  .\naiysis 

The  majority  of  changes  contained  in 
the  Interim  Final  Rule  generated  no 
comments.  Accordingly,  the  following 
section-by-section  analysis  addresses 
only  those  sections  about  which 
comments  were  received. 

Section  234.7    Accidents  Involving 
Grade  Crossing  Signal  Failure 

The  Illinois  Department  of 
Transportation  suggested  that  the  term 
"activation  failure"  in  the  first  sentence 
of  §234. 7(a)  should  be  replaced  with  the 
term  "warning  system  malfunction" 
which  would  then  include  partial 
activation  and  false  activation  as 
situations  for  which  telephonic  reports 
of  accidents  must  be  made  This  section 
requires  reports  within  24  hours  of 
occurrence  of  impact  accidents 
involving  activation  failure.  Because 
activation  failures  are  much  more  likely 
to  immediatelv  result  in  accidents.  FRA 
needs  information  regarding  these 
malfunctions  as  soon  as  possible. 
Telephonic  reports  of  accidents 
involving  partial  and  false  activations 
would  not  materiallv  assist  FR,'\  in  its 
safety  function,  while  requiring  such 
reports  would  place  an  undue 
administrative  burden  on  the  railroad 
FRA  will  still  receive  information 
pertaining  to  partial  activations  and 
false  activations  in  the  normal  course  of 
accident  reporting  This  information. 
together  with  the  r(K:(jrd  keeping 
requirements  of  §  234,109.  will  provide 
FRA  sufficient  information  w  ith  which 
to  monitor  compliance  w  ith  this  part 
and  grade  crossing  safety  generally. 


Section  234.9     Grade  Grossing  Signal 
Svstem  Failure  Reports 

The  Illinois  Department  of 
Transportation  recommends  that  the 
term  "ac  ti\ation  failure  '  he  replaced  in 
this  section  with  the  all  enctmipassing 
term  "warning  system  malfunction". 
This  change  would  have  the  effect  of 
requiring  that  partial  activations  and 
false  a(;ti\ati(ms  be  reported  to  FRA 
within  15  days  of  occurrence.  This 
requirement  would  burden  railroads 
with  a  reporting  requirement  while 
providing  FRA  with  information  not 
needed  on  such  a  short  time  frame. 
FfLA's  information  requirements  will  be 
adequatelv  ser\ed  by  the  record  keeping 
requirements  of  ^  234.109.  Under  that 
section,  records  of  partial  activations 
and  false  activations  will  be  available  to 
FR.-\  for  a  period  of  one  year  after  the 
occurrence.  The  availability  of  those 
records  will  provide  FRA  with  sufficient 
information  for  safety  oversight. 
Therefore,  the  change  suggested  by  the 
Illinois  Department  of  Transportation's 
suggestion  will  not  be  adopted. 

Section  234  217    Flashing  Light  I  'nits 

The  Iowa  Department  of 
Transportation  (Iowa  DOT) 
recommended  that  the  last  sentence  of 
paragraph  (b)  be  amended.  This 
paragraph  pre.sently  states:  "Each 
flashing  light  unit  shall  be  maintained 
to  prevent  dust  and  moisture  from 
entering  the  interior  of  the  unit, 
Rcmndels  and  reflectors  shall  be  clean 
and  in  good  condition,"  Iowa  DOT 
suggests  adding  to  the  last  sentence 
"including  the  condition  of  the  paint 
adequate  to  provide  a  contrasting  dark 
background," 

We  agree  with  the  importance  of 
maintaining  conditions  which  ensure 
that  the  light  unit  maintain  its  visibility 
to  the  motorist.  Essential  to  good 
visibility  is  the  non-reflective  black 
finish  of  the  light  hood  and  background 
surrounding  the  light.  Maintaining  a 
contrasting  dark  background  contributes 
to  the  light's  visibility.  The  present 
language  of  the  rule  is  adequate  to  cover 
the  situation  in  which  the  background 
or  hood  are  in  such  a  condition  that  the 
background  does  not  provide  sufficient 
contrast.  FRA  expects  that  the  railroad 
responsible  for  maintenance  of  the 
crossing  warning  system  will  comply 
with  §  234.207  which  requires  that 

when  any  essential  component  of  a 
highway-rail  grade  crossing  warning 
system  fails  to  perform  its  intended 
functi(m,  the  cause  shall  be  determined 
and  the  faulty  component  adjusted, 
repaired,  or  replaced  without  undue 
delay."  The  railroad  thus  has  the 
responsibility  to  repair  or  replace 
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backgrounds  or  hoods  if  they  fail  to 
perform  their  intended  function — to 
provide  adequate  cf)ntrasting 
background  in  the  case  of  the 
background,  and  to  provide  a  non- 
reflective  shade  in  the  case  of  the  hood 
FRi-\  expects  that  the  railroad 
responsible  for  maintenance  of  the  grad(> 
crossing  warning  system  will  t  (imply 
with  §  2.34.207  in  these  situations   FRA 
Signal  and  Train  Control  inspect(jrs  will 
be  prepared  to  enforce  this  section 
accordingly. 

Section  234.225     Activation  of  W'nrmn^ 
Systpni 

The  Illinois  Department  of 
Transportation  recommended  that 
language  be  added  to  the  present 
regulatory  section  as  follows:  "Where 
highway  traffic  signals  and  railroad 
warning  signals  are  interc:onnected, 
additional  warning  time  may  be 
required  to  enable  the  traffic  signals  to 
clear  the  intersection  and  displav  a 
green  signal  for  the  track  approach  ieg 
of  the  intersection.  This  time  will  \ary 
depending  on  the  length  of  storage 
distance  between  the  tracks  and  the 
highway  intersection  " 

This  important  subject  has  been 
addressed  by  the  Secretary  of 
Transportations  Technical  Working 
Group  The  language  proposed  b\  the 
Illinois  DOT  is  best  approac;hed  as  a 
general  guideline  to  be  used  in  certain 
situations  rather  than  as  a  regulatorv 
requirement  The  Technical  Working 
Group  has  recommended  that 
practitioners,  when  planning  and 
designing  preemption  systems,  use 
guidance  found  in  the  Institute  of 
Transportation  Engineers  (ITE)  revised 
Recommended  Practices  (ITE  lournal. 
February  1997)  "Design  Guidelines  for 
Railroad  Preemption  at  Signalized 
intersections." 

Section  234.245     Signs 

One  commenter  suggested  that  this 
section  require  that  signs  "shall  reflect 
current  site  conditions.  '  The  content  of 
signs  mounted  on  grade  crossing  signal 
posts  is  not  an  appropriate  matter  for  a 
rule  dealing  with  maintenance, 
inspection  and  testing  and  is  beyond  the 
scope  of  this  proceeding  The 
information  needed  to  be  conveyed  on 
a  signal  post  is  dependent  on  a  decision 
by  the  state  or  local  transportation 
authority  having  jurisdiction  over  the 
highw^ay  crossing  the  railroad  tracks  and 
is  subject  to  the  requirements  of  the 
Federal  Highway  Administration's 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD). 


Sf'ction  2.U  24~     Purpose  of 
!ns[M^<  tinns  und  Tests:  Removal  From 
Sf^nn  f  nf  Belay  or  Device  Failing  To 
Mfft  Ti'st  Ht'quirements 

The  f3RS  questioned  whether  a 
railr(jad  has  an  obligation  under 
*>  234.247.  to  respond  to  reports  of  false 
activations  while  a  track  is  out  of 
service.  A  railroad  would  have  an 
obligation  tn  respond  to  any  false 
activation  reports  since  the  motorist  will 
be  responding  to  the  grade  crossing 
warning  system  irrespective  of  the 
status  of  rail  service.  However,  this 
section  would  not  apply  if  the  grade 
crossing  warning  system  is  temporarily 
taken  out  of  service  when  the  tracks 
over  the  grade  crossing  are  taken  out  of 
ser\ice  or  when  the  railmaH  =;ii';pends 
operations  during  a  pi  irtn  i:;  i  }  ••:,>•  year. 
Of  course,  a  full  inspin  tmr,  and  ail 
required  tests  must  be  sue  (cs.sfully 
completed  before  railroad  operations 
over  the  grade  crossing  resume.  This 
sec  tion  IS  being  revised  to  eliminate  the 
typographical  error  of  in  which  the 
phrase  "or  the  railroad  suspends 
operations  during  a  portion  of  the  year" 
appeared  twice  in  paragraph  (b). 

Section  234  261     Hii:h\v(iy  Traffic 
Signal  Preemption 

Iowa  Department  of  Tr.in>jiortation 
suggests  that  this  section  be  amended  by 
adding  the  following  paragraphs;  "(b)  A 
tag  or  marking  shall  be  affi.xed  inside 
the  control  unit  for  any  railroad  signal 
which  IS  interconnected  witn  a  highway 
traffic  signal.  In  addition  to  the  words 
"WARNING.  INTERCONNECTION  WITH 
HIGHWAY  TRAFFIC  SIGNALS. "  th"  name, 
date  and  telephone  nijmt)er  of  the 
respcmsible  highway  authority  shall  be 
posted  therein  in  a  legible  manner  and 
be  maintained  currt-nt  a'-  of  the  date  of 
the  last  contact  with  that  authority,  (c) 
The  responsible  highwa\  authority  shall 
be  contacted  immediateh  when  any 
change  is  made  in  the  crossing  warning 
system  that  affects  the  operation  of  the 
highway  traffic  signal  system." 

This  concept  has  been  addressed  by 
the  Secretary's  Technical  Working 
Group  A  form  similar  to  that  suggested 
by  Iowa  DOT  has  been  developed  and 
IS  being  distributed  throimhnut  the 
countrv'  for  placement  in  bmh  crade 
crossing  signal  cases  and  m  highway 
traffic  signal  cases.  The  form  --tatps  in 
part:   'Highwa\ -Rail  Grade  Gro>>-ing 
Warning  System  and  Highwav  Traffic: 
Signals  are  Interconnected   BEFORE 
MODIFICATION  is  made  to  any  nfHTation 
which  conne<:ts  to  or  controls  the  timing 
of  an  active  railroad  warning  system 
and/or  timing  and  phasing  of  a  traffic 
signal  the  appro[)riate  party(ies)  shall  be 
notified  and.  if  necessary,  a  joint 


inspection  conducted."  The  form 
contains  the  U.S.  DOT/AAR  Crossing 
Number  together  with  contact  names 
and  phone  numbers  for  the  appropriate 
highway  agency  and  railroad.  This 
voluntary'  approach  has  been  working 
vent'  well  and  there  does  not  appear  to 
be  anv  need  tcj  reeulale  thi^  isvuc. 

Executivi'  ()r(tr>r   I.!Hl.t.  .nid  DO  1 
Re,gulati»r\  f'nlu  lev  ,1111!  I'riM  cdures 

These  amendments  have  been 
evaluated  in  accordance  with  existing 
policies  and  procedures.  Because  these 
amendments  are  primarily  technically 
oriented  and  generally  reduce  the 
regulaton,'  burden  on  railroads,  FRA^as 
concluded  that  this  revisions  do  not 
constitute  a  significant  rule  under  either 
Executive  Order  12866  or  DOT's 
reGuhtMr\  policies  and  procedures. 

Regulatory  Flexibility  Act 

The  Regulator)  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq]  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  nrcanizations. 

Paperwork  Redui  lion  .\ct 

These  amendments  to  part  234  do  not 
change  any  information  collection 

fqiiin'mfn*-- 

Lnvironmenlai  impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedure  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.)  and  related  directives.  FRA 
has  determined  that  this  final  rule  is  not 
a  major  FRA  action  requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmental  assessment. 

Federalism 

FRA  believes  it  is  in  compliance  with 
Executive  Order  13132.  This  final  rule 
will  not  have  a  substantial  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  final  rule 
will  not  have  federalism  implications 
that  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments. 

List  ot  Subjec  ts  in  44  •  I  K  Part  ^34 

Highway  safety.  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 
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in  consideration  of  the  foregoing,  the 
interim  final  rule  re\  ising  49  CFR  part 
234  which  was  published  at  61  FR 
31802  on  June  20.  1996.  is  adopted  as 
a  final  rule  with  the  following  changes: 

PART  234— GRADE  CROSSING 
SIGNAL  SYSTEM  SAFETY 

1.  The  authority  citation  for  part  2.U 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  and  49 
CFR  1  49 

2."Revise  §234.215  to  r'^ad  as  follows: 
§234.215    Standby  power  system. 

A  standbv  source  of  power  shall  b.' 
provided  with  sufficient  capacity  to 
operate  the  warning  svstem  for  a 
reasonabl*^  length  of  time  during  a 
period  of  pnmarv  power  interniption. 
The  designated  capacity  shall  be 
specified  on  the  plans  required  by 
§234.201  of  this  part. 

3.  Revise  §  234.247[bl  to  read  as 
follows: 

§  234.247    Purpose  of  inspections  and 
tests;  removal  from  service  ot  relay  or 
device  tailing  to  meet  test  requirements. 
»  *  •  *  « 

(b)  If  a  railroad  elects  not  to  comply 

with  the  requirements  of  §§  234  249 
through  234.271  because  all  tracks  over 
the  grade  crossing  are  out  of  service  or 
the  railroad  suspends  operations  during 
a  portion  of  the  year,  and  the  grade 
crossing  warning  system  is  also 
temporarilv  taken  out  of  service,  a  full 
inspection  and  all  required  tests  must  be 
successfullv  completed  before  railroad 
operations  over  the  grade  crossing 
resume 


Issufd  in  Washington,  D.C.  on  September 
I't   2001 
.\llan  Rutter. 

Ffdf'rnl  Railroad  Administrator. 
IR  Dor.  01-24242  Filed  9-27-01.  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AG02 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Astragalus 
holmgreniorum  (Holmgren  milk-vetch) 
and  Astragalus  ampullarioides 
(Shivwits  milk-vetch) 

agency:  Fish  and  Wildlife  Service. 

Intermr. 

action:  Final  rule. 

SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service],  have  determined 
endangered  status  under  the 
Fndangered  Species  Act  (Act)  of  1973. 
as  amended,  for  two  perennial  herbs — 
Astragalus  bolnigrenionim  (Holmgren 
milk- vetch)  and  Astragalus 
ampullarioides  (Shivwits  milk-vetch). 
Three  small  populations  of  A. 
holmgreniorum  exist  in  Washington 
County.  Utah,  and  adjacent  Mohave 
County,  Arizona.  Five  small  populations 
of  A  ampullarioides  e.xist  in 
Washington  County.  Utah.  Significant 
portions  of  the  habitat  of  both  species 
are  subject  to  disturbance  from  urban 
development,  off-road  vehicles  (ORVs). 
grazing,  displacement  by  exotic  weeds, 
and  mineral  development.  This 
determination  that  A  holmgreniorum 
and  A  ampullarioides  are  endangered 
species  implements  the  Federal 
protections  provided  by  the  Act  for 
these  plants. 

DATES:  Fffective  October  29,  2001. 
ADDRESSES:  The  complete  file  for  this 
rulf  1^  available  for  inspection,  by 
appointiiifnt.  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Lincoln  Plaza.  Suite  404,  145 
East  1300  South,  Salt  Lake  City,  Utah 
84115. 

FOR  FURTHER  INFORMATION  CONTACT;  lohn 

L.  England.  Botanist,  I  tah  Field  Office. 
at  the  address  listed  above  (telephone 
801;'524-.innil 
SUPPLEMENTARY  INFORMATION 

Background 

Astragalus  holmgreniorum  (Holmgren 
milk-vetch)  was  first  collected  as  a 
scientific  specimen  in  1941  by  Melvin 
Ogden.  Rupert  Barnebv  and  Noel  and 
Patricia  Holmgrf-n  rediscovered  the 
species  in  1979   Uarneby  (1980) 
recognized  the  species  as  a  unique  taxon 
occurring  in  a  localized  area  on  the 
Arizona-Utah  border,  and  named  it  for 
its  co-discoverers.  Astragalus 
ampullarioides  (Shivwits  milk-vetch) 


was  first  collected  near  Shem  in 
Washington  County,  Utah,  by  Duane 
Atwood  in  1976.  The  species  was 
originally  described  by  Stanley  Welsh 
(1986)  as  a  variety  of  A.  eremiticus. 
Barnebv  (1989)  questioned  the 
taxonomic  significance  of  the  species 
and  submerged  A.  eremiticus  var. 
ampullarioides  within  typical  A. 
eremiticus.  Later  research  work  by 
Harper  and  Van  Buren  (1998)  and 
Stubben  (1997)  demonstrated  significant 
genetic  and  ecological  differences 
between  typical  A.  eremiticus  and  A. 
eremiticus  var.  ampullarioides.  Welsh 
(1998)  revised  the  species'  taxonomy 
elevating  the  taxon  to  full  species  status 
as  A.  ampullarioides.  Both  species  are 
narrowly  distributed  Mojave  Desert 
endemics  restricted  to  the  immediate 
vicinity  of  St.  George,  Utah. 

A  member  of  the  pea  family 
(Fabaceae),  Astragalus  holmgreniorum 
is  a  stemless  herbaceous  (non-woody) 
perennial  that  produces  leaves  and 
small  purple  flowers  in  the  spring,  both 
of  which  die  back  to  its  roots  after  the 
flowering  season.  The  plant's  pinnately 
compound  leaves  (leaves  arranged  on 
opposite  side  of  the  stem  in  a  row)  arise 
directly  from  the  root  crown.  The  leaves 
are  pressed  close  to  the  ground,  and  are 
4  to  13  centimeters  (cm)  (1.5  to  5.1 
inches  (in))  long,  and  have  9  to  15 
leaflets.  The  leaflets  are  0.8  to  1.6  cm 
(0.3  to  0.6  in)  long  and  are  broadly 
obovate  (oval  with  the  narrow  end 
towards  the  base  of  the  leaf]  in  shape. 
The  flowers  of  A.  holmgreniorum  are  1.8 
to  2.4  cm  (0.7  to  0.9  in)  long,  and  0.6 
to  0.9  cm  (0.2  to  0.4  in)  wide  and  have 
the  distinctive  papilionaceous  flower 
shape  of  a  legume  (pea-like  flower  with 
five  petals  that  include  a  large  petal  on 
top  enclosing  two  lateral  petals  and  two 
smaller  lower  petals).  The  flowers  are 
borne  in  a  raceme  inflorescence  (flowers 
occur  along  a  stalk),  commonly  with  6 
to  16  flowers.  The  peduncle  (flower 
stalk)  is  2  to  8.5  cm  (0.8  to  3.6  in)  long 
and  arises  directly  from  the  root  crown. 
The  peduncle  is  erect  during  anthesis 
(period  the  flower  is  open)  and  is 
prostrate  when  the  plant's  in  fruit 
(Barnebv  1980;  1989;  Welsh,  et  al.  1987; 
Stubben  1997).  The  fruits  are  pods  3  to 
5  cm  (1  to  2  in]  long  and  0.6  to  0.9  cm 
(0.2  to  0.4  in]  across.  The  pods  retain 
seeds  even  after  the  pods  fully  open  up 
along  the  margin.  With  age,  each  pod 
eventually  dries  out  and  opens  up  at 
both  the  top  and  bottom  ends  (Bameby 
1989;  Stubben  1997). 

Astragalus  holmgreniorum  grows  on 
the  shallow.  spar,sely  vegetated  soils 
derived  primarily  from  the  Virgin 
limestone  member  of  the  Moenkopi 
Formation.  The  species  is  a  principal 
member  of  a  warm-desert  shrub 
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vegetative  community  dominated  bv  the 
following  perennial  shrubs — 
Acamptopappus  sphaerocephalus 
(desert  goldenhead),  Ambrosia  dumosa 
(white  burrobush).  Krameria  panifolia 
(range  ratany).  and  Lycium  andersonii 
(Anderson  wolfberry).  In  addition,  plant 
species  associated  with  A. 
holmgreniorum  include  several 
perennial  and  annual  forbs  and  grasses; 
most  significant  are  the  introduced 
weedy  species — Bromus  rubens  (foxtail 
brome).  Erodium  cicutarium  (storksbill). 
and  Malcolmia  africana  (African 
mustard)  (Stubben  1997;  Armstrong  and 
Harper  1991;  Van  Buren  1992;  Harper 
and  Van  Buren  1998.  2000b). 

Only  three  populations  of  Astragalus; 
holmgreniorum  are  known.  The  species 
primary  population  exists  on  the 
Arizona  (Mohave  County)  and  Utah 
(Washington  County)  border 
approximately  11  kilometers  (km)  (7 
miles  (mi))  south  of  the  center  of  St 
George.  Utah  (Stubben  1997).  This 
population  is  fragmented  by  Interstate 
Highway  15.  areas  of  urban 
development,  and  spotty  natural  habitat 
occurrences.  The  numoer  of  individual 
plants  in  all  the  species'  populations 
varies  considerably  from  year  to  vear 
This  population  averages  about  9.000  to 
10.000  plants  in  vears  with  wet  winters 
(Stubben  1997;  R.  Van  Buren,  Utah 
Valley  State  College.  Orem.  Utah,  pers 
comm.  1998).  The  second  population  is 
south  of  the  town  of  Santa  Clara  about 
8  km  (5  mi)  west  of  St.  George.  This 
population  consists  of  2  sites  whose 
total  numbers  average  about  1,000 
individual  plants  (Stubben  1997;  Van 
Buren  1992;  R.  Bolander.  Bureau  of 
Land  Management.  Salt  Lake  City,  Utah, 
pers.  comm.  2000).  The  third  population 
consists  of  about  30  plants,  and  is 
located  in  Purgatory  flat  approximately 
15  km  (9  mi)  east  of  St.  George  (Stubben 
1997;  R.  Bolander,  pers.  comm.  2000). 
The  small  number  of  populations  and 
restricted  habitat  of  this  species  make  it 
vulnerable  to  human-caused  and  natural 
environmental  disturbances.  Urban 
expansion  of  St.  George  and  highway 
and  power  line  construction  have 
destroyed  significant  portions  of  the 
species'  potential  habitat  and  threaten 
additional  occupied  habitat.  The  species 
also  is  threatened  by  ORV  use. 
displacement  by  exotic  weeds,  mineral 
exploration  and  development  (Harper 
1997,  Stubben  1997,  Van  Buren  and 
Harper  2000b). 

Astragalus  ampullarioides  (Shivwits 
milk-vetch)  is  a  perennial,  herbaceous 
plant  that  is  considered  a  tall  member 
of  the  pea  family,  although  some  plants 
appear  shorter  because  of  grazing 
impacts.  Stems  may  grow  along  the 
ground  or  to  a  height  of  20  to  50  cm  (8 


to  20  in).  However,  ungrazod  flowering 
stems  may  attain  a  height  of  l  meter  (40 
in).  Its  leaves  are  pinnatelv  compound. 
4  to  18  cm  (1.6  to  7  1  in)  long,  and  have 
11  to  23  elliptical  leaflets  Each  plant 
produces  about  45  small  croam-colored 
flowers  about  2  cm  (0.8  in)  long  on  h 
single  stalk  in  the  spring  Seeds  are 
produced  in  small  pods,  and  the  plant 
dies  back  to  its  root  crown  after  the 
flowering  .season.  The  fruit  is  a  short, 
broad  pod  between  0  8  and  1.5  cm  (0.3 
to  0.6  in)  in  length  and  O.b  to  12  cm  (0.2 
to  0.5  in)  in  width  (Barnebv  1989;  Welsh 
1986.  1998;  Welsh,  et  al    1987). 

Differences  between  Astragalus 
ampullarioides  and  tvpical  A 
eremiticus.  which  also  is  found  in 
Washington  County.  Utah,  are  apparent 
from  the  following  morphological  and 
ecological  characteristics — (1  j  A 
ampullarioides  has  more  flowers  in 
each  inflorescence,  (2)  A. 
ampullarioides  has  more  elongated 
flower  stalks.  (3)  A  ampullarioides  has 
wider  pods.  (4)  A.  ampullarioides  has 
taller  plants,  (5)  ^4  ampullarioides  has 
hollow  stems,  while  A  eremiticus  stems 
are  solid,  and  (B)  A   ampullunoides 
plants  are  highly  palatable  to  grazing 
animals,  while  tvpical  A   eremiticus  is 
seldom  if  ever  eaten  IBarnebv  1989; 
Welsh  1986,  1998;  Welsh,  ct  al.  1987, 
Van  Buren  1992;  Harper  and  Van  Buren 
1998),  The  variation  between  the  twfi 
species  also  is  apparent  at  the  genetic 
le\el  The  DNA  analvsis  ni  Astragalus 
species  have  shown  significant 
differences  in  genetic  marker';  between 
A  ampullarioides  and  A   erf-^miticus 
(Stubben  1997). 

Astragalus  ampullarioides  grows  onlv 
on  purple  clay  soils  derived  from  the 
Petrified  Forest  member  of  the  C^hinle 
geological  formation  The  speries  is 
known  from  five  separate  sites  in 
Washington  County,  Utah  These  sites 
are  distributed  on  a  narrow  band  of  the 
exposed  (^hinle  formation  over  a 
distance  of  about  72  km  (45  mi)  near  St. 
George,  Utah  These  5  populations 
contain  a  total  of  approximatelv  1.000 
individual  plants  (R  \'an  Buren,  pers 
comm.  1998.  2000)  Two  of  the  five 
populations  o(  c:ur  near  Shi\'wits  on  the 
western  edge  of  the  spec  les  range  tine 
population  occurs  on  the  Shnwits 
Indian  Reser\ation  and  contains  about 
50  individual  plants  (L  England,  pers. 
comm.  1999);  the  other  pupulatuin 
occurs  on  Bureau  of  Land  Management 
(BLM)  land  and  contains  about  135 
individual  plants  (U'tah  Natural  Heritage 
Program  1999).  Two  other  populations 
occur  near  Harrisburg  (unction  on  the 
eastern  edge  of  the  species  range  One 
of  these  populations  with  4  disjunct 
sites  occurs  on  a  mixture  of  State  and 
BLM  lands  and  contains  about  3UU 


individual  plants  |L.  England,  pers. 
comm   1999.  Utah  Natural  Heritage 
Program  1999.  \'an  Buren.  pers.  comm. 
2000)  The  second  population  in  the 
Harrisburg  area  is  located  within  a 
rapidly  expanding  commercial. 
recreational,  and  residential 
development.  This  population 
contained  over  1.000  individuals  in 
1995  (England,  pers.  comm.  1995)  and 
had  declined  to  about  200  individual 
plants  in  1998  (Utah  Natural  Heritage 
Program  1999).  This  population 
declined  to  less  than  50  individuals  in 
2000  (England,  pers.  comm.  2000).  Most 
of  its  habitat  has  been  converted  to  a 
golf  course  The  fifth  population  occurs 
in  the  southwest  comer  of  Zion  National 
Park  with  a  population  estimated  at  300 
to  500  individuals  (Harper,  pers.  comm. 
2000;  Van  Buren.  pars,  comm,  2000). 
Native  plant  species  normally 
associated  with  A  ampullarioides 
include  Dichlostemma  pulchellum 
(beautiful  bluedicks),  Lofus  humistratus 
Cbirdsfoot  trefoil),  Gutierrezia 
microcephala  [snakeweed).  Calochortus 
flexuosus  (mariposa  lily),  and  several 
other  Mojave  Desert  plants.  Currently 
the  most  significant  plant  species 
associated  with  A.  ampullarioides  are 
the  introduced  weedy  species  Bromus 
rubens  (foxtail  brome).  B  tectorum 
(cheat  grass),  Erodium  cicutarium 
(storksbill).  and  Malcolmia  africana 
(African  mustard)  (.Armstrong  and 
Harper  1991:  Van  Buren  1992.  1998: 
Harper  and  Van  Buren  1998.  2000a). 

Astragalus  ampullarioides  is 
threatened  by  the  same  activities  as  A 
holmgreniorum.  In  addition.  A 
ampullarioides  is  heavily  grazed  by 
most  wild  and  domestic  herbivores,  and 
one  of  its  five  populations  is  threatened 
by  activities  associated  with  clay  quarry 
mining  and  unauthorized  waste 
disposal  (Harper  1997).  A 
ampullarioides  is  restricted  to  clay  soils 
derived  from  outcrops  of  the  Chinle 
formation,  which  naturally  limits  its 
potential  habitat  and  population  (Van 
Buren  and  Harper  2000a).  The 
populations  of  both  species  fluctuate 
significantly  year  to  year  primarily  due 
to  extreme  variations  in  local 
precipitation.  The  population  numbers 
cited  above  reflect  the  highest  levels 
observed  since  1992:  in  an  average 
precipitation  year  populations  will  be 
about  half  of  that  cited  above,  while 
drought-year  population  numbers  will 
be  10  percent  or  less  of  the  maximum 
obser\ed  levels  (Van  Buren  and  Harper 
1998,  2000a:  Van  Buren  1999:  R. 
Bolander.  pers.  comm.  2000:  |. 
Anderson,  Bureau  of  Land  Management. 
Phoenix,  Arizona,  pers.  comm.  2000). 
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Previous  Federal  Action 

Section  12  of  the  Act  (16U.S.C.  1533 
et  spq.)  dirertpd  thp  Secretan,'  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  thoso  plants  ucmsidprod  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-.51.  was 
presented  to  Congress  (jn  fanuar>'  9. 
1973.  We  published  a  notice  in  the  julv 
1.  1975.  Federal  Register  (40  FR  27823) 
announcing  our  decision  to  treat  the 
Smithsonian  report  as  a  pptificin  within 
the  context  of  section  4(c)(2;  [nuw 
section  4(b)(.3j!  of  the  Act.  and  our 
intention  to  review  the  status  of  those 
plants. 

The  lulv  1975  notice  was  updated  by 
a  notice  in  the  Federal  Register  on 
December  15.  1980  f45  FR  82480;.  On 
November  28.  1983.  we  amended  the 
1980  notice  (48  FR  53640j  and  added 
Astrngalui  holmgreniorum  as  a  categorv' 
2  candidate  species,  Categorv'  2 
candidates  were  defined  as  taxa  for 
which  information  indicated  that 
proposing  to  list  the  ta.xa  as  endangered 
or  threatened  was  possibly  appropriate 
but  substantial  data  on  biological 
vulnerability  and  threats  were  not 
currentlv  known  or  on  file  to  support  a 
listing  proposal,  A  later  Notice  of 
Review  published  on  February  21.  1990 
(55  FR  6185).  maintained  A 
holmgrpniorum  as  a  category  2  species 
and  included  A  eremiticus  var. 
ampullarioides  (a  synonym  of  A. 
ampullahoidps]  as  a  categorv  2  species. 

Based  on  new  biological  and  threat 
information  (Armstrong  and  Harper 
1991.  Van  Buren  1992)  we  identified 
Astragalus  holmgreniorum  as  a  categor\' 
1  candidate  in  the  199J  plant  Notice  of 
Review  i58  FR  51133)  At  that  time, 
categorv  1  candidates  comprised  taxa 
for  which  wp  had  significant  biological 
information  to  propose  the  species  as 
endangered  or  threatened 

In  the  February  28.  1996.  Notice  of 
Review  (61  FR  7596).  we  ceased  using 
the  rateaorv  designations  for  candidates 
and  included  both  Astragalus 
holmgreniorum  and  A.  ampullarioides 
(A  premiticus  var  ampullarioides]  as 
candidate  species  Candidate  species  are 
those  for  which  we  have  on  Fde 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  the  species  as 
threatened  or  endangered. 

On  lune  2.  1999.  we  received  a 
petiti(,in  from  Peter  GaKin  of  the 
Southwest  Center  for  Biological 
Diversity.  Tucson.  Arizona,  to  list  both 
Astragalus  holmsrpniorum  and  A. 
ampulhnoidps  as  endangered  species 
under  the  .-Xct  The  petition  specified 
endangered  status  because  of  the  raritv 


of  the  plants  and  the  significant 
population  and  individual  losses  of  both 
plants  The  petition  also  requested 
designation  of  critical  habitat 
concurrent  with  the  listing.  Inasmuch  as 
A.  holmgreniorum  and  A. 
ampullarioides  are  currentlv  designated 
candidate  species  with  assigned  listing 
priorities  of  two  and  three,  respectively. 
we  consider  them  already  under 
petition  and  covered  by  a  warranted  but 
precluded  finding.  We  responded  to  this 
petition  on  June  14.  1999.  notifying  the 
petitioner  that  our  Endangered  Species 
Petition  Management  Ctiidance  issued 
in  July  1996  considers  a  petition  for  a 
candidate  species  as  redundant,  and  as 
such  will  be  treated  as  a  sec;ond 
petition  We  also  notified  the  petitioner 
that  preparation  of  a  proposed  rule  for 
listing  of  A.  holmgreniorum  and  A 
ampullarioides  was  ongoing  and  would 
be  published  in  the  Federal  Register  in 
the  near  future. 

On  April  12.  2000,  we  published  a 
proposed  rule  to  list  Astragalus 
holmgreniorum  and  A.  ampullarioides 
as  endangered  species  in  the  Federal 
Register  (65  FR  19728)  The  comment 
period  was  open  until  [une  12.  2000. 
With  the  publication  of  this  final  rule, 
we  now  determine  that  A 
holmgreniorum  and  A.  ampullarioides 
are  endangered. 

We  have  updated  this  rule  to  reflect 
any  changes  in  distribution,  status,  and 
threats  since  publication  of  the 
proposed  rule  and  to  incorporate 
information  obtained  during  the  public 
comment  period  This  additional 
information  did  not  alter  our  decision  to 
list  these  species. 

Summary  of  Comments  and 
Recommendations 

We  have- reviewed  all  written  and  oral 
comments  received  during  the  comment 
period  and  have  incorporatf'd  updated 
data  and  information  into  appropriate 
sections  of  this  rule.  We  have  organized 
substantive  comments  concerning  the 
proposed  rule  into  specific  issues.  We 
grouped  comments  of  a  similar  nature  or 
subject  matter  into  a  number  of  broader 
issues.  These  issues  and  our  response  to 
each  are  presented  in  the  subsections 
below. 

In  the  .\pril  12.  2000.  proposed  rule 
in  the  Federal  Register  (B5  FR  19728) 
and  associated  notifications,  we 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  .i  final  rule.  We 
contacted  and  requested  comments  from 
all  appropriate  Federal  and  State 
agencies.  City  and  County  governments, 
scientific  organizations,  and  other 
interested  parties.  Wp  published 


newspaper  notices  requesting  public 
comment  on  the  proposed  rule  in  the 
following  newspapers — the  Salt  Lake 
Tribune  and  the  Deseret  News,  both 
published  in  Salt  Lake  City.  Utah,  with 
general  circulation  throughout  Utah,  on 
May  6.  2000:  The  Spectrum,  published 
in  St.  George.  Utah,  with  circulation  in 
Washington  County.  Utah,  on  April  28, 
2000:  and  The  Kingman  Daily  Miner, 
published  in  Kingman.  Arizona,  with 
circulation  in  Mohave  County.  Arizona, 
on  May  9.  2000.  No  public  hearing 
requests  were  made  pursuant  to  the 
April  12.  2000.  proposed  rule.  However, 
at  the  invitation  of  the  Shivwits  Band  of 
the  Paiute  Tribe,  the  Washington 
County  Commission,  and  the  St.  George 
Area  Chamber  of  Commerce,  we  met 
with  those  groups  respectively  on  May 
3.  2000.  May  18,  2000.  and  lune  7.  2000. 
and  answered  and  addressed  the 
questions  and  concerns  of  those  groups 
concerning  the  impact  of  the  proposed 
listing  on  regional  land  use  and  urban 
development  plans  in  the  St.  George 
area. 

We  received  a  total  of  five  comments 
(one  from  private  organization,  two  from 
a  Federal  agency,  one  from  a  State 
agency,  and  one  from  a  local 
government)  during  the  proposed  rule's 
open  comment  period  from  April  12. 
2000  to  June  12.  2000.  Three  comments 
were  in  general  agreement  with  and 
supportive  of  our  proposal.  One  of  these 
provided  additional  information  on  the 
status  of  the  species  and  made 
suggestions  to  clarif>'  our  proposed  rule. 
One  comment  was  a  request  for 
continued  consultation  on  their  actions 
affecting  one  of  these  species.  One 
comment  raised  a  series  of  issues  related 
to  the  listing  of  Asfraga/tis 
holmgreniorum  and  A.  ampullarioides 
and  is  discussed  below.  A  summar\'  of 
comments  received  in  response  to  the 
proposed  rule  follows. 

Issue  1.  Will  actions  affecting 
unoccupied  potential  habitat  of 
Astragalus  holmgreniorum  and  A. 
ampullarioides  invoke  the  need  for 
formal  interagency  consultation  under 
the  provisions  of  section  7  of  the  Act? 

Response — We  do  not  consult  on 
projects  that  do  not  affect  listed  species 
or  their  critical  habitat.  We  have  not  yet 
delineated  critical  habitat  for  Astragalus 
holmgreniorum  and  A.  ampullarioides. 
Actions  affecting  only  unoccupied, 
potential  habitat  for  the  species  will  not 
trigger  formal  consultation  unless  such 
areas  are  ultimately  designated  as 
critical  habitat. 

Issue  2.  How  will  land  exchanges  for 
the  Red  Cliffs  Desert  Reserve  (Mojave 
desert  tortoise)  impact  these  two 
species?  Can  BLM  proceed  with  the 
exchanges?  Is  the  land  exchange  subject 
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to  formal  consultation?  Will  the 
exchange  be  halted  completely' 

Response — The  statement  in  the 
proposed  rule  concerning  the  impact  of 
the  Red  Cliffs  Desert  Reserve  on 
Astragalus  holmgreniorum  and  A. 
ampullanoides  referred  to  urban 
developmerU  in  the  local  area  in 
general.  The  presence  of  the  tortoise 
reser\'e.  established  as  the  pnmarv 
mitigation  measure  under  the 
Washington  County  Habitat 
Conservation  Plan,  approved  in  1996. 
will  accelerate  development  in  a 
southern  direction  from  St.  George  and 
other  surrounding  cities.  Thus,  the 
reserve  may  hasten  development  in 
habitat  occupied  by  both  of  these  plant 
species.  However,  some  land  acquisition 
and  protection  associated  with  the 
reserve  will  improve  recover)'  prospects 
for  A.  ampullanoides.  Land  exchanges 
are  one  mechanism  used  by  the  BLM  to 
acquire  tortoise  habitat  within  the 
reserve.  All  administrative  land 
exchanges  are  subject  to  section  7 
interagency  consultation  under  the  Act. 
Land  exchanges  that  could  result  in  loss 
of  habitat  for  either  plant  species  will  be 
evaluated,  and  neither  the  Service  nor 
the  BLM  will  approve  any  exchanges 
that  jeopardize  the  future  existence  of 
either  species.  Currently,  the  BLM,  as  a 
matter  of  policy,  does  not  exchange 
lands  occupied  by  either  A. 
holmgreniorum  and  A.  ampullanoides 
for  private  or  State  lands  within  the 
boundaries  of  the  Reserve.  Land 
exchanges  that  do  not  adversely  affect 
A  holmgreniorum  and  ,4 
ampullanoides  will  proceed  as  normal. 

Issue  3.  Habitat  conditions  favorable 
to  the  growth  oi  Astragalus 
holmgrenionim  and  A.  ampullanoides 
are  more  widespread  than  the  actual 
itnown  populations.  Listing  should  be 
delayed  until  the  true  extent  of  the 
populations  is  determined. 

Response — There  have  been  extensive 
surveys  for  both  species  within  and  far 
beyond  their  known  habitat.  While 
these  species  may  occupy  other 
currently  unknown  sites,  it  is  unlikely 
that  unknown  sites  would  be  of 
significant  size  to  materially  change  the 
current  status  of  either  species. 

Peer  Review 

In  accordance  with  our  policv 
published  in  the  Federal  Register  on 
luly  1,  1994  (59  FR  34270),  we  solicited 
the  expert  opinion  of  four  appropriate 
and  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
supportive  biological  and  ecological 
information  for  Astragalus 
holmgrenionim  and  A  ampullanoides 
The  purpose  of  this  review  is  to  ensure 


that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions. 
and  analyses,  includinjj  mput  frnm 
appropriate  experts  and  specialists. 
Three  specialists  responded  to  our 
request  for  peer  review  of  this  listing 
action  and  supported  the  listing  and  our 
analysis  of  the  biological  and  ecological 
situation  facing  these  species.  In 
addition,  two  reviewers  provided 
additional  bicjlogiral.  eeol'igical,  and 
demographic  information  concerning 
these  species.  Thai  information  was 
incorporated  into  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Ac\  and 
regulations  (.50  CFR  part  424  i 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  mav  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus 
ampullanoides  (Welsh)  Welsh  (Shivwits 
milk-vetch)  and  A  holmgrenionim 
Barneby  (Holmgren  milk-vetch)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  at  its  habitat  or  range.  The 
entire  population  of  Astragalus 
holmgreniorum  and  most  of  the 
population  of  A  ampullanoides  are 
vulnerable  to  habitat  loss  and 
extirpation  due  to  urban  growth  and 
development  in  the  St.  George  area  of 
Washington  County.  Utah.  St.  George  is 
a  rapidly  growing  citv.  The  population 
of  the  St.  George  area  has  grown  from 
about  48.000  in  1990  to  over  75.000  in 
1999.  and  is  projected  to  double  within 
the  next  20  years  The  cnnstrurtion  ot 
residential  housing,  commercial 
buildings,  and  recreational  facilities  has 
destroyed  occupied  and  potential 
habitat  of  both  species  during  the  last  5 
years  (Harper  1997,  Stubben  1997;  R. 
Van  Buren.  pers.  comm.  1998.  2000:  K. 
Harper,  pers  comm   2000)  The 
continued  demand  for  land  for  urban 
expansion  of  Washington  Count\ 
communities  threatens  all  populations 
oi  A.  holmgreniorum  and  the  central 
populations  of -4  ampullanoides 
(Harper  1997:  Stubben  1997) 
Residential  and  commercial 
development,  along  with  associated 
construction  of  new  roads.  high\va\'s, 
electric  power  transmission  lines. 
pipelines,  airports,  residential  and 
commercial  buildings,  recreational 
facilities  such  as  golf  courses,  and 
maintenance  of  existing  roads  will 


encroach  on  and  threaten  the  habitat  of 
both  species. 

Habitat  degradation  from  ORV  use  is 
increasing  within  both  species'  habitats. 
Both  Astragalus  holmgreniorum  and  A 
ampullahoides  are  in  the  same  general 
area  as  the  listed  plant  species 
Arctomecon  humilis  (dwarf  bear- 
poppy),  which  has  been  severely 
impacted  by  ORV  use  and  urban 
development  (Harper  1997:  R  Van 
Buren,  pers.  comm.  1998).  The  Utah 
.\rmy  National  Guard  conducts  militan 
training  on  State  of  Utah  lands  within 
the  occupied  habitat  oi  A. 
holmgreniorum  between  the  current 
urbanized  center  of  St.  George  and  the 
Utah-Arizona  border  (D.  Johnson.  Utah 
Army  National  Guard,  pers.  comm. 
2000).  This  activity  has  destroyed 
individual  A.  holmgreniorum  plants  and 
has  degraded  the  species'  habitat  (Van 
Buren.  pers.  comm.  2000). 

Conservation  measures  to  protect  the 
recently  listed  Mohave  Desert  tortoise 
[Gopherus  agassizii)  population  from 
development  may  have  caused  a  change 
in  urbanization  patterns  that  may  lead 
to  an  increase  in  urban  development 
and  encroachment  into  the  habitat  of 
Astmgalus  holmgreniorum  and  A 
amputlarioides  (Stubben  1997:  Harper 
1997:  D  Pietrzak.  BLM,  St.  George, 
Utah.  pers.  comm   1993).  Patterns  of 
urban,  commercial,  and  residential 
expansion  north  of  St.  George  City  were 
affected  by  consenation  efforts  for  the 
Desert  tortoise  including  the 
Washington  County  Habitat 
Conservation  Plan.  Significant  areas  of 
potential  community  growth  in  the  St, 
George  area,  especially  between  the  city 
and  the  Arizona  border,  are  within  the 
occupied  habitat  oi  A.  holmgreniorum 
and  A  ampuUarioides. 

The  presence  of  tha  tortoise  reserve, 
established  as  the  primary  mitigation 
measure  under  the  Washington  County 
Habitat  Conservation  Plan  approved  in 
1996,  will  accelerate  development  in  a 
southern  direction  from  St.  George  and 
other  surrounding  cities.  Thus,  the 
reserve  may  hasten  development  in 
habitat  occupied  bv  both  plant  species 
(E.  Owens,  U.S.  Fish  and  Wildlife 
Service.  Salt  Lake  City,  Utah,  pers. 
comm.  2000). 

In  Utah,  occupied  Astragalus 
holmgreniorum  and  A.  ampullahoides 
habitat  occurs  on  Federal  (BLM),  State 
of  Utah,  Tribal  (Shivwits  Band  of  the 
Paiute  Tribe),  and  private  land.  In 
Arizona,  A.  holmgreniorum  is  restricted 
to  State  of  Arizona  lands  immediately 
adjacent  to  the  Utah  border.  Private  and 
State  lands  may  be  subject  to  land  use 
changes  such  as  an  increase  in  urban 
development.  Federal  lands  with 
populations  oi  A.  holmgreniorum  may 
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be  subject  to  exchange  or  sale  to  the 
States  or  prnate  parties  The  State  of 
Utah  had  proposed  to  the  BLM  to 
acquire  lands  that  harbor  the  largest 
portion  of  the  ,-\  holm^rpniorum 
population  in  exchange  ffir  occupied 
desert  tonoise  habitat  north  of  St. 
George  in  Washington  County  (Stubben 
1997;  D  Pietrzak,  pers  comm   19931.  A 
private  land  developer  has  proposed  to 
develop  much  of  the  Utah  portion  of  the 
A  holmgreniorum  habitat  for  a  planned 
residential  community  A  major 
highway  is  proposed  for  construction 
through  the  A  holmgreniorum  habitat 
between  St  George  and  the  Arizona 
border.  A  proposed  planned  community 
development  near  Harrisburg  [unction 
has  significantly  reduced  and  has  the 
potential  to  destroy  one  of  the  two 
central  A  ampuUanoides  populations 
(Rosenberg  Associates  1999)   Another 
planned  community  development  near 
AtkinviUe  has  significantly  impacted 
the  main  A  holmgreniorum  populaticm, 
and  projected  community  develfipment 
south  of  Santa  Clara  has  the  potential  to 
significantly  impact  the  species' 
northwestern  population  (R.  Bolander. 
pers.  comm   2000)  An  electric  power 
transmission  line  is  proposed  to  pass 
through  the  two  western  A 
ampuUanoides  populations  A  second 
electric  power  transmission  line  is 
proposed  to  pass  through  its  eastern 
population.  Gypsum  mining  operations 
occur  adjacent  to  occupied  A 
holmgreniorum  habitat  south  of  St 
George.  An  existing  clay  pit  now  being 
used  as  an  unauthorized  waste  disposal 
area  occurs  adjacent  to  occupied  A 
ampullannides  habitat  east  of  St. 
George.  Both  of  these  mining-related 
activities  have  the  potential  to  destroy 
both  A   holmgreniorum  and  A 
ampuUanoides  habitat 

8.  Ch-erutilization  for  commervial. 
recreational,  scientific,  or  educational 
purposes  Astragalus  holmgreniorum 
and  A  ampuUanoides  have  no  known 
commercial,  recreational,  or  scientific 
use  at  this  time.  There  is  no  evidence  of 
over  collection  by  botanist*;  or 
horticulturists  at  this  time 

C.  Disease  or  predation  We  have  no 
information  tr)  indicate  that  diseases 
threaten  the  continued  survival  of  either 
Astrusalus  holmgreniorum  or  .^ 
ampuUanoides 

Astragalus  ampullarioides  is 
extremely  palatable  to  both  wildlife  and 
domestic  livestock,  but  A 
holmgreniorum  is  not.  The  two  western 
A  ampuUanoides  populations  currently 
are  overgrazed,  often  to  the  point  that 
reproduction  is  forgone  due  to  the  loss 
of  the  entire  flower  and  fruit  of  virtually 
every  plant  in  the  population  (Harper 
1997.  Harper  and  Van  Buren  1998!   In 


addition,  overgrazing  over  a  period  of 
time  can  cause  a  shift  in  the  plant 
communities  to  favor  faster  growing 
invasive  alien  plants,  which  has  a 
negative  effect  on  both  A 
homgreniorum  and  A.  ampullarioides. 

D.  The  inadequacy  of  existing 
regulator^-  mechanisms.  No  Federal  or 
State  laws  or  regulations  directly  protect 
Astragalus  holmgreniorum  and  A 
ampullarioides  or  their  habitat. 
However,  the  BI  M  Manual  6340  states 
that   The  BLM  shall  carry  out 
management,  consistent  with  multiple 
use,  for  the  conservation  of  candidate 
species  and  their  habitats  and  shall 
ensure  that  actions  authorized,  funded, 
or  carried  out  do  not  contribute  to  the 
need  to  list  any  of  these  species  as 
Threatened  or  Endangered."  The  BLM 
has  incorporated  its  intent  to  conserve 
these  species  into  the  "Dixie  Resource 
.\rea  Proposed  Management  Flan  and 
Final  Fn\  ironmental  Impact  Statement" 
(Bureau  of  Land  Management  1998). 
However,  the  location  of  these  species 
in  areas  valued  for  future  urban 
expansion  makes  the  long-term  security 
of  their  habitat,  even  on  Federal  lands, 
uncertain.  There  is  no  legal  protection 
for  either  species  on  State  of  Arizona  or 
State  of  Utah  lands  or  on  private 
property 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence  Past 
habitat  disturbance  has  caused  the 
proliferation  of  introduced  annual 
weeds  into  both  species'  occupied 
habitat  (Harper  1997.  Van  Buren  and 
Harper  2000a.  2000b).  Foxtail  brome. 
cheatgrass.  storksbill,  and  African 
mustard  are  now  the  rlominant  species 
within  the  plant  communities  of  both 
Astragalus  holmgreniorum  and  A 
ampullarioides  (Stubben  1997:  Harper 
and  Van  Buren  199H.  2000:  \'an  Buren 
1999)   Both  species  are  vulnerable  to 
displacement  by  introduced  weeds 
(Harper  1997:  Harper  and  Van  Buren 
1998;  Stubben  1997:  Van  Buren  1999] 
Concurrent  with  the  establishment  of 
these  invasive  species  is  further  habitat 
modification  and  perhaps  permanent 
change  of  the  vegetative  community 
caused  bv  the  introduction  of  fire  into 
the  Mojave  Desert  ecosystem.  Cheatgrass 
and  foxtail  brome  grow  in  densities  and 
dr\  up  sufficiently  to  can^  fire  over 
large  areas.  The  native  Mojave  Desert 
vegetation  is  not  adapted  to  a  frequent 
fire  regimen  (R.  Bolander.  pers.  comm. 
2000). 

Pollination  of  both  Astragalus 
holmgreniorum  and  A.  ampullarioides 
is  a  long-term  concern.  Both  species  are 
pollinated  by  native  solitary  ground- 
dwelling  bees  (V.  Tepidendo.  U.S. 
Agricultural  Research  Service,  Bee 
Biology  Laboratory.  Utah  State 


University,  Logan,  Utah  pers.  comm. 
2000;  R.  Bolander,  pers.  comm.  2000). 
Fragmented,  isolated  populations 
restrict  pollinator  exchange  between 
occupied  population  sites.  This 
situation  may  cause  genetic  isolation, 
which  may  potentially  lead  to 
inbreeding  and  local  extirpation  of 
isolated  populations.  LIrban  expansion 
and  associated  impacts  may  directly  and 
indirectly  affect  pollinators  through  loss 
of  pollinator  habitat  and  increased 
pesticide  use  (R.  Bolander,  pers.  comm. 
2000). 

Any  factor  preventing  seed  set  or  seed 
germination,  in  addition  to  natural 
abiotic  factors  (i.e.,  precipitation  and 
temperature),  will  adversely  affect  both 
species'  viability  (R.  Bolander,  pers. 
comm.  2000).  These  factors  include 
reduced  pollination  and  weed 
competition. 

Both  species  exhibit  varying  high  and 
low  population  counts.  However,  trend 
data  show  that,  even  with  the  highs,  the 
general  total  populations  are  declining 
(R.  Bolander,  pers.  comm.  2000).  A  long- 
term  trend  study  indicates  a  significant 
reduction  in  the  population  numbers  of 
A.  holmgreniorum  at  the  BLM's 
monitoring  plot  on  state  land  in  Arizona 
(J.  Anderson,  pers.  comm.  2000).  Both 
species  are  relatively  short-lived  (about 
4  years  for  .4.  holmgreniorum  and  6 
years  for  A.  ampullarioides)  and  depend 
on  soil  seed  banks  to  maintain  the  long- 
term  viability  of  their  populations  (R. 
Bolander  pers.  comm.  2000;  K  Harper 
pers.  comm.  2000,  R.  Van  Buren  pers. 
comm.  2000). 

Because  of  the  low  numbers  of 
individuals,  low  number  of  populations, 
and  restricted  habitats  of  both 
Astragalus  holmgreniorum  and  A. 
ampullarioides.  these  plants  are 
vulnerable  to  human  disturbances, 
which  may  increase  the  negative 
impacts  of  natural  disturbances  to 
populations  of  these  species.  The 
numbers  of  individuals  and  populations 
are  sufficiently  low  that  future  losses 
may  result  in  the  loss  of  population 
viability.  The  extremely  small  and 
disjunct  populations  of  A. 
ampullarioides  may  be  vulnerable  to  a 
loss  of  genetic  viability  (Harper  1997; 
Harper  and  Van  Buren  1998). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  concerning  the  past,  present, 
and  future  threats  faced  by  these  species 
in  finalizing  this  rule.  Threats  to 
Astragalus  holmgreniorum  and  A. 
ampullarioides.  including  development 
of  land  for  residential  and  urban  use, 
habitat  modification  from  human 
disturbances,  competition  with  non- 
native  plant  species,  and  impacts  from 
mining  and  grazing,  imperil  the 
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continued  existence  of  these  species. 
Much  of  the  habitat  where  these  species 
occur  is  suitable  for  development  and 
for  modification  by  mining  and  grazing, 
and  is  uaprotected  from  these  threats. 
Because  of  the  high  potential  of  these 
threats  to  result  in  the  extinction  of  both 
species,  the  preferred  action  is  to  list  A, 
holmgreniorum  and  A.  ampullahoides 
as  endangered.  The  Act  defines  an 
endangered  species  as  one  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  Endangered  status 
reflects  the  vulnerability  of  these 
species  to  factors  that  may  adversely 
affect  these  species  and  their  extremely 
limited  habitat. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3. 
paragraph  (5)(A)  of  the  Act  as  the 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act. 
on  which  are  found  those  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection:  and 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed  in  accordance  with  the 
provisions  of  section  4  of  the  Act.  upon 
a  determination  by  the  Secretarv  that 
\      such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  designation  directly 
affects  only  Federal  agency  actions 
through  consultation  under  section 
7(a)(2)  of  the  Act.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  destroy  or  adversely  mf3dif\-  its 
critical  habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  our  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 


In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  for  Astragalus 
holmgreniorum  and  A   ampullanoidt"- 
because  of  a  concern  that  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  could 
increase  the  vulnerability  of  thpst^> 
species  to  incidents  of  collection  and 
vandalism.  We  also  indicated  that 
designation  of  critical  habitat  was  nnl 
prudent  because  we  believed  it  would 
not  provide  any  additional  benefit 
beyond  that  provided  through  listing  as 
endangered. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  .Service 
determinations  that  designation  of 
critical  habitat  for  a  variety  of  species 
would  not  be  prudent  (eg,,  Satural 
Resources  Defense  Council  v,  i.S. 
Department  of  the  Interior  \\3  F.  3d 
]  121  (9th  Cir  1997);  Consenation 
Council  for  Hawaii  v  Babbitt.  2  F  Supp 
2d  1280  (D  Hawaii  1998))   Based  on  tho 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  fnr 
Astragalus  holmgreninrum  and  A 
ampullanoides  would  be  prudent. 

As  with  other  species  we  list,  we  have 
the  concern  that  unrestricted  collection, 
vandalism,  or  other  disturbances  could 
be  exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  locational  information 
However,  we  have  examined  the 
evidence  available  for  Astragalus 
holmgreniorum  and  A  ampullarioides 
and  have  not  found  spec  ifi(  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
these  species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  we 
do  not  expect  that  the  identification  of 
critical  habitat  will  increase  the  degree 
of  threat  to  these  spet.it>s  of  tailing  or 
other  human  activity 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  these 
species,  if  any  benefits  would  result 
from  a  critical  habitat  designation,  then 
a  prudent  finding  is  warranted.  In  the 
case  of  both  of  these  species, 
designation  of  critical  habitat  ni,n 
provide  some  benefits  The  primar\ 
regulatory  effect  of  critK;al  habitat  iv  the 
section  7  requirement  that  Federal 
agencies  refrain  from  taking  anv  action 
that  destroys  or  adversely  modifies 
critical  habitat.  While  a  critical  habitat 
designation  for  habitat  currentlv 
occupied  by  these  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  also  would  be  likelv  to 
result  in  jeopardy  to  these  species,  in 


certain  instances,  section  7  consultation 
might  be  triggered  only  if  critical  habitat 
IS  designated  Examples  could  include 
some  actions  in  unoccupied  habitat  or 
occupied  habitat  that  may  become 
unoccupied  in  the  future.  Designating 
critical  habitat  may  provide  some 
educational  or  informational  benefits. 
Therefore,  we  find  that  critical  habitat  is 
prudent  for  both  Astragalus 
holmgreniorum  and  A.  ampullarioides. 

As  explained  in  detail  in  the  Final 
Listing  Priorit%  Guidance  for  Fiscal  Year 
2000  (64  FK  57114).  our  listing  budget 
IS  currentK  insufficient  to  allow  us  to 
immediately  complete  all  of  the  listing 
actions  required  by  the  Act.  We  focus 
our  efforts  on  those  listing  actions  that 
provide  the  most  c  nnser\ation  benefit. 
Deferral  of  the  cntic:al  habitat 
designation  for  these  species  will  allow 
us  to  concentrate  our  limited  resources 
on  higher  priority  critical  habitat  and 
other  listing  actions,  without  delaying 
the  final  listing  decision  for  both 
Astragalus  holmgreniorum  and  A. 
ampullarioides  We  will  develop  a 
proposal  to  designate  critical  habitat  for 
Astragalus  holmgreniorum  and  .\. 
ampullarioides  as  soon  as  feasible, 
considering  our  workload  priorities  and 
available  funding.  Unfortunately,  for  the 
immediate  future,  most  of  Region  6's 
listing  budget  must  be  directed  to 
(  omplying  with  numerous  court  orders 
and  settlement  agreements,  as  well  as 
due  and  overdue  final  listing 
determinations 

Available  Consenation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
re(  oynition.  recovery  actions. 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  can 
encourage  and  result  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  Tribal  (Shivwits  Band  of 
the  Paiute  Tribe),  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species 
Funding  may  be  available  through 
section  6  of  the  Act  for  the  States  to 
conduct  recovery  activities.  The 
protection  required  by  Federal  agencies 
and  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
IS  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  proposed  or 
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designated   Rei^ulations  implementing 
this  interagencv  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402   Section  7(a)(1)  of  the  .\ct  requires 
Federal  agencies  to  use  their  authorities 
1. 1  further  the  purposes  of  the  Act  by 
carr\ing  out  programs  for  listed  species. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize. 
fund,  nr  carr\'  out  are  not  likely  to 
leopardize  the  ( ontinued  existence  of  a 
listed  spt^cies  or  destroy  or  adversely 
modif>  its  designated  critical  habitat.  If 
a  Federal  action  may  affect  a  listed 
•^pecies  or  its  designated  (  ntical  habitat. 
tiic  responsible  Federal  agency  must 
enter  into  formal  consultation  with  us. 

Considerable  portions  of  the  habitat  of 
both  Astragalus  holmgreniorum  and  A 
ampullanoides  are  on  lands  under 
Federal  jurisdiction  managed  by  the 
BL.M,  The  BLM  i>  responsible  for 
ensuring  that  ail  activities  and  actions 
on  lands  that  they  manage  are  not  likely 
to  jeopardize  the  continued  existence  of 
A  holmgrpniorum  and  A 
ampuilanoidps.  Such  activities  include 
grazing,  mining,  and  recreational 
management  on  Federal  lands.  Proposed 
highwav  and  power  line  projects  within 
the  habitat  of  both  species  will  require 
Federal  permits  from  the  Federal 
Highwav  .Administration  and  Federal 
Energ\  Regulatory  Commission.  These 
agencies,  also,  must  ensure  that  actions 
which  they  permit  are  not  likely  to 
jeopardize  the  continued  existence  of 
both  species,  in  addition,  sections 
2(c)(1)  and  7(a)(1)  of  the  Act  require 
Federal  agencies  ti'  usf>  their  authorities 
in  furlherancf  ..f  th--  piirpnx's  of  the  Act 
to  earn'  out  conser\atinn  programs  fur 
endangered  and  threatened  species. 

The  .\cX  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  applv 
to  all  endangered  plants  .Ml  trade 
prohibitums  of  sectir)n  Mia)(2j  of  the  Act. 
implemented  by  50  CFR  17  61  for 
endangered  plants,  will  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
anv  person  subject  to  the  lunsdiction  of 
the  L'nited  States  to  import  or  export. 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activitv.  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  these 
species  from  areas  under  Federal 
jurisdiction   !n  addition,  for  plants 
listed  as  endangered,  the  .-\f  t  prohibits 
the  malicious  dam.age  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal  cutting,  digging  up.  damaging, 
or  destruction  of  such  plants  in  knowing 
violation  of  an\  State  law  or  regulation, 
or  in  the  course  of  a  violation  of  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 


our  agents  and  agents  of  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  and 
threatened  plant  species  under  certain 
circiunstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  VVe  anticipate  that  few  trade 
permits  would  be  sought  or  issued-for 
Astragalus  holmgreniorum  and  A. 
ampullanoides  because  these  species 
are  not  common  in  the  wild  and  are 
unknown  in  cultivation. 

It  is  mir  policv.  published  in  the 
Federal  Register  (59  FR  34272)  on  lulv 
1.  1994.  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  likely  constitute  a 
violation  of  section  9  of  the  Act  if  a 
species  is  listed.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  species'  listing  on 
proposed  and  ongoing  activities  within 
its  range.  Collection  of  listed  plants  or 
activities  that  would  damage  or  destroy 
listed  plants  on  Federal  lands  are 
prohibited  without  a  Federal 
endangered  species  permit  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  of  the 
Act  if  they  were  conducted  in  knowing 
violation  of  State  law  or  regulation,  or 
in  the  course  of  violation  of  State 
criminal  trespass  law.  Otherwise,  such 
activities  would  not  constitute  a 
violation  of  the  Act  on  non-Federal 
lands.  Conducting  commerce  with  this 
species  is  also  prohibited. 

Questions  regarding  whether  specific 
activities,  such  as  changes  in  land  use. 
constitute  a  violation  of  section  9 
should  be  dir"r  ted  tn  the  Ttah  Field 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  regarding 
listed  species  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to — Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  Center.  Denver. 
Colorado  80225-0486. 

National  Environmental  Policy  Art 

We  have  determined  that  an 
environmental  assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  as  amended.  VVe 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25.  1983  (48  FR 
4'-»J44j. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  anv 
collections  of  information  that  require 
Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  .\c\.  44  U.S.C,  3501  et  .sec/. 
.-\n  information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  appro\al  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement.  An  agenc\-  mav  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
(  urrently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 
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ADDRESSES 


List  of  Subjects  in  50  CFR  Part  17 

HndangtTed  and  tliri-att  iifii  species, 
Kxports.  Imptirts,  Rf'pi^rtifv^  a:;) 
rccordkeeptiiu  ri'Cjuirfmt'nfs    ,,:,o 
Transptirlatinn 

Regulation  Promulgation 

For  the  reasfm^  ■u:;\  "n  iii  the  preamble. 
we  amend  part  17.  subchapter  B  of 


i  ,,[  ter  1,  title  50  of  the  Code  of  Federal 

K'  ;  i.itinns   a^  -.t  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
^„^.j„,,„5  to  read  as  follows: 

.Vuthonty:  16  U.S.C.  1.361-14C7;  16  U.S.C. 
I,=i31-1544:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
-^25.  100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  17  12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FI.(  )\\  KKING  PLANTS,  to  the  List  of 
En.i  j;i=:'  red  and  Threatened  Plants: 

§  ■' 7  1  2      Endangered  and  threatpnpri  D'a^ts. 


(h) 


Species 


Scientific  name 


Common  name 


H'Sionc  'anqe 


Family 


Status 


When 
listed 


Special  rule 


FiOWEPiNG  Plants 


Astragalus 
ampullanoides 


Stiivwits  milk -vetch 


S   A     :UTj 


dDaceae 


711 


NA 


Astragalus 
holmgreniorum 


Holmgren  nilk-vetch  USA   fAZ   UT) 


Fabaceae 


711 


NA 


Dated:  September  1  "    2001. 
Marshall  P.  |ones.  [r.. 

Artin^  Dirt'i  tor  Fi^'h  end  \\'i!dl:>r  St  nice. 
IFR  Doc    01-2,182!  Filed  i^-j-~()i    8  4S  am] 
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Federal  Register 

\'ol    ()6.  No,    189 

Friday.  September  28.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMEhfT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  No.  FV01 -928-2  PR] 

Papayas  Grown  in  Hawaii: 
Reapportionment  of  Grower 
Membership  on  the  Papaya 
Administrative  Committee 

agency:  Agricultural  Marketing  Service. 

USDA 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  reapportion 
grower  membership  on  the  Papava 
Administrative  Committee  (committee) 
due  to  shifts  in  papaya  production.  The 
committee  locally  administers  the 
Hawaii  papaya  marketing  order  (urderi 
which  regulates  the  handling  of  papayas 
grown  in  Hawaii  The  committee  is 
comprised  of  13  members  of  which  9  are 
growers.  3  are  handlers,  and  1  is  a 
public  member.  Since  1994.  District  1 
has  been  represented  by  seven  grower 
members,  and  Districts  2  and  1  have 
been  represented  by  one  grower  memh»'r 
each.  This  rule  would  reapportion 
grower  membership  by  decreasing  the 
number  of  grower  members  representing 
District  1  to  six  members  and  incrf-asing 
the  number  of  grower  members 
representing  District  3  to  two  members. 
DATES:  Comments  must  be  received  by 
October  29, 2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  room  252,5-S,  P  o!  Bo.x 
96456,  Washington.  DC  20090-6456; 
Fax:  (202)  720-5698:  or  E-mail 
moab  docketclerk@usda  go\'  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 


can  be  viewed  at:  http:// 

www, ams. usda.gov/fv/moab. html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrv  Vdwter.  Marketing  Specialist. 
California  Marketing  Field  Office. 
Marketing  Ord^-r  .administration 
Branch.  F&\\  AMS.  USDA.  2202 
Monterev  Street,  suite  102B.  Fresno. 
California  93721,  telephone:  (559)  487- 
5901,  Fa.x  (559)  487-5906:  or  George 
Kelhart.  Technical  Advisor.  Marketing 
Order  Administration  Branch.  Fruit  and 
VegetabU-  Programs.  .\MS.  USDA.  room 
2525-S.  P  ()  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  fay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  P.O  Box  96456.  room 
2525-S,  Washington.  DC  20090-6456; 
telephone:  (202l'720-2491,  Fax:  (202) 
720-8938,  or  E  mail: 
Iav.Guerber<ftusda.gov 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  No   155  and  Order  No.  928. 
both  as  amended  (7  CFR  part  928), 
regulating  th^'  handling  of  papayas 
grown  in  Hawaii,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referreci  to  as  the 
Act." 

The  Dppartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposal  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  .^ct  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  St'cretary  a  petition  stating  that 
the  order,  anv  provision  of  the  order,  or 
■in\  iihligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  tn  be  exempted  therefrom,  A 
handler  is  afforded  the  opportunity  for 


a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  U'nited  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposal  invites  comments  on 
the  reapportionment  of  grower 
membership  on  the  committee.  This 
rule  would  increase  the  number  of 
grower  members  from  District  3  (the 
island  and  county  of  Oahu)  by  one 
member  and  reduce  the  number  of 
grower  members  from  District  1  (the 
island  and  county  of  Hawaii)  by  one 
member.  Increased  papaya  production 
in  District  3  and  decreased  production 
in  District  1  have  necessitated  this 
proposed  grower  member 
reapportionment.  While  production  in 
District  2  (the  county  of  Kauai  which 
consists  of  the  islands  of  Kauai  and 
Niihau;  the  county  of  Maui  which 
consists  of  the  islands  of  Maui,  Molokai, 
Lanai.  and  Kahoolawe;  and  Kalawao 
County)  also  increased  in  recent  years, 
the  increase  is  not  significant  enough  to 
qualify  the  district  for  increased  grower 
membership. 

Section  928,20  of  the  order  provides 
for  the  establishment  of  the  committee 
to  locally  administer  the  terms  and 
provisions  of  the  order.  The  committee 
is  comprised  of  13  members,  each  with 
an  alternate.  Of  the  12  industry 
members,  9  are  growers  and  3  are 
handlers.  This  section  also  specifies 
how  the  grower  membership  on  the 
committee  is  apportioned. 

Section  928.31,  paragraph  (o), 
provides  that  the  duties  of  the 
committee,  with  the  approval  of  the 
Secretary,  are  to  redefine  the  districts 
into  which  the  production  area  is 
divided,  to  reapportion  the  grower 
member  representation  on  the 
committee  among  the  districts,  to 
increase  or  decrease  the  number  of 
grower  and  handler  members  and 
alternates  on  the  committee,  and  to 
change  the  composition  of  the 
committee  by  changing  the  ratio 
between  grower  members  and  handler 
members,  including  their  alternates. 
Paragraph  (o)  of  §928.31  further 
provides  that  any  such  changes  shall 
reflect,  insofar  as  practicable,  structural 
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changes  within  the  papaya  indu.stry  and 
shift.s  in  papaya  production  among  the 
districts  within  the  production  area. 

Based  on  this  authority,  4;  932.120  of 
the  order's  administrative  rules  and 
regulations  currently  provides  that 
seven  grower  members  represent 
District  1,  and  one  grower  member  oach 
represents  Districts  2  and  3  This 
apportionment  became  effective  in 
1994,  when  production  in  District  1 
accounted  for  52.525.000  pounds  of 
fresh  papayas,  or  93  percent  of  the  total 
annual  production  of  fresh  papavas  of 
56.200.000.  At  that  time,  production  in 
District  2  accounted  for  2.735.000 
pounds  or  5  percent  of  fresh  papaya 
production.  Fresh  papaya  production  in 
District  3  accounted  for  940,000  pounds 
or  2  percent  of  fresh  papava  production 
in  1994. 

However,  papava  production  in 
District  1  has  been  declining,  in  part 
due  to  the  entrenchment  of  the  Papava 
Ringspot  Virus  (PRSV),  a  virulent  and 
debilitating  disease  which  reduces 


papaya  production  and  rventuallv  kills 
the  papaya  tree.  Although  papava 
varieties  which  are  immune  to  the  virus 
have  been  de\eloped  and  distributed  tn 
growers,  the  fresh  production  in  recent 
years  in  District  1  has  not  reached  the 
levels  previouslv  noted   In  fac  t 
production  of  fresh  papavas  in  Di^tru  ! 
1  has  decreased  recenth  from  the  1MM4 
high,  in  the  1999  crop  year,  fresh 
papaya  production  in  District  1  fell  to 
25.455.000  pounds,  or  65  percent  of  the 
total  fresh  papava  production  of 
39,400,000  pounds.  In  the  2000  crop 
vear.  production  of  fresh  papayas  in 
District  1  incrcMsed  somewhat  to 
.^3. 950, 000  pounds,  but  was  still  only  68 
percent  of  the  2000  crop  vear  total 
production  of  50,250.000 

Production  in  District  2  where  PR,S\' 
IS  not  present,  and  District  3.  where 
PRSV  is  present  but  carefully  managed. 
increased  significantlv  in  1999  and 
2000.  In  the  1999  crop  year,  production 
of  fresh  papavas  in  District  2  increasei! 
to  5,680.000  pounds,  or  14  percent  i<\ 


the  IMM'M   i.ii  production  of  39,400,000 
pounds.  ]  iii?>  i.ompares  with  only  5 
percent  of  total  production  in  1994. 
Fresh  papaya  production  in  District  3  in 
1999  increased  to  21  percent  of  the  1999 
total  production,  or  8,265.000  pounds. 

Data  from  the  2000  season  indicates 
that  District  2  experienced  a  slight 
decrease  in  production  while  District  3 
continued  to  experience  increased  fresh 
papaya  production.  During  the  2000 
crop  year,  fresh  papaya  production  in 
District  2  declined  to  4.785.000  pounds, 
or  9  percent  of  the  total  2000  fresh 
papaya  production  of  50.250.000 
pounds.  At  the  same  time,  fresh  papaya 
production  in  District  3  increased  to 
11.515.000  pounds,  or  23  percent  of  the 
total  2000  crop  year  fresh  ,^apava 
production  of  50.250.000  pounds. 

Table  1.  below,  identifies  the  shifts  in 
fresh  p,i[i,iva  production  in  recent  years 
sini  I    1  '<'t4 .  and  is  based  upon  data 
}  rovided  by  the  National  Agricultural 
.statistics  Service  (NASS). 


Table  1.— History  of  Fresh  Production;  1994.  1999.  and  2000  (per  NASS) 


1994 

Percent 

1999 

Percent 

2000 

Percent 

Distnci  1    

52,525000 

2  735  000 

940  000 

56.200.000  1 

93 
5 
2 

25  455  000 
5  680  000 
8  265  000 

65 
14 
21 

33.950  000 

4  785  000 

11.515,000 

68 

9 

23 

Distnct  2  

Districts     

Total 

39.400.000 

50.250.000 

When  reapportionment  was 
recommended  to  the  Secretary  in  1994, 
the  committee  noted  that  the  papava 
industry  has  historically  maintained 
equitable  representation  among 
handlers  and  growers.  The  committee 
has  a  duty  to  reapportion  membership 
on  the  committee  based  upon  shifts  in 
production,  as  specified  in  §928.31(o) 

The  current  proposal,  approved  by  a 
mail  vote  of  the  committee  by  an  8  to 
5  vote,  reflects  the  committee's  prior 
history  in  recommending 
reapportionment  of  grower  membership 
based  upon  shifts  in  fresh  papava 
production  within  the  districts  in  recent 
years. 

The  recommended  number  of 
representatives  per  district  is  based 
upon  the  amount  of  fresh  papava 
production  each  district  represents,  as  a 


percentage  of  total  fresh  p,i[irt\,i 
production  (in  million  pounds).  For 
example:  In  the  1999  t  rop  vear.  District 
1  represented  65  percent  of  the  total 
fresh  papa\a  production  for  that  \ear. 
By  multiplying  65  percent  times  the 
total  of  nine  grower  members.  District  1 
would  be  entitled  to  six  {5  85  rounded 
to  the  nearest  whole  person)  grower 
representatives.  By  the  same  method. 
District  2.  with  14  percent  of  total  fresh 
papaya  production  in  1999.  multiplieii 
by  nine  grower  members,  would  be 
entitled  to  1  (1.26  rounded  to  the 
nearest  whole  person)  grower 
representatives  District  3,  whu  h  had  21 
percent  of  total  fresh  papava  production 
that  year,  multiplied  bv  nine  grower 
members,  would  be  entitled  tn  J  '1  H9 
rounded  to  the  nearest  whole 
grower  representatives. 


persDllj 


In  the  2000  crop  year.  District  1  with 
68  percent  of  total  fresh  papaya 
produrtinn,  multiplied  by  nine  grower 
me!ii!.e[     would  be  entitled  to  6  (6.12 
rounded  to  the  nearest  whole  person) 
grower  representatives;  District  2.  with 
9  percent  of  total  fresh  papava 
production,  multiplied  by  nine  grower 
members,  would  be  entitled  to  1  (.81 
rounded  to  the  nearest  whole  person) 
t;r(iv\er  representatives:  and  District  3. 
\Mtli  2  A  percent  of  total  fresh  papava 
production,  multiplied  by  nine  grower 
members,  would  be  entitled  to  2  (2.07 
rounded  to  the  nearest  whole  person) 
grower  representatives. 

Table  2.  below,  reflects  the 
recommended  reapportionment  based 
upon  percentages  of  total  volume 
represented  by  each  grower  member  for 
the  1999  and  2000  crop  years. 


Table  2.— Representation  by  District  Based  on  1999  and  2000  Crop  yeac  Statistics 


Percentage 

of  Fresh 

Production 

X 

Total  Grow- 
er Members 

Number  ot 
Grower 

Members/ 
District 

1999  Crop  Year: 

District  1  

65% 
14% 

9 
9 

S85  f6 

District  2  

1  26(1 

49570 


Federal  Register /Vol    66,  No.  189 /Friday.  September  28,  2001 /Proposed  Rules 


Table  2.— Representation  by  District  Based  on  1999  and  2000  Crop  Year  Statistics— Continued 


Percentage 

of  Fresh 
I    Production 


Total  Grow- 
er Members 


DistnCt  3         

2000  Crop  Year 

Distnct  1  

Distnci  2  

Distnct  3         1 

4. 


21°> 
68°  c 
23°c 


Number  of 
Grower 

Members' 
Distnct 


1.89  (2) 

6  12(6) 

81  (1) 

2  07  (2) 


Initial  Regulatory  FlexibiliU'  .\nalysis 

Pursuant  to  requirements  >et  forth  in 
the  Regulatorv-  Flexibility  Act  (RF.AJ,  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  proposed  rule  on  small  entities. 
Accordinglv.  .-WIS  has  prepared  this 
initial  regulator%-  flexibility  analysis. 

The  purpose  of  the  RF.-\  i>  to  fit 
regulator\-  actions  to  the  scal^»  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
sniall  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  haye  small 
entity  orientation  and  compatibility 

There  are  approximately  60  handlers 
of  papayas  in  the  production  area  and 
approximately  400  producers  subject  to 
regulation  und»^r  the  marketing  order. 
Small  agricultural  ser\'ice  firms  are 
defined  as  those  whose  annua!  receipts 
are  less  than  S5. 000. 000,  and  small 
agricultural  producers  are  defined  bv 
the  Small  Business  .-Kdministration  (13 
CFR  IJ  1,201  J  as  those  haying  annual 
receipts  less  than  57,50,000 

Based  on  a  reported  current  ayerage 
f.o.b.  price  of  S  65  per  pound  of 
papayas,  a  handler  would  have  to  ship 
in  excess  of  7.69  million  pougds  of 
papayas  to  have  annual  receipts  of 
55,000.000   Based  on  a  reported  current 
average  grower  price  of  SO  25  per  pound 
and  average  annual  industry-  shipments 
of  40  million  pounds  since  199f>,  total 
grower  revenues  would  be  510  million. 
.Average  annual  grower  revenue  would, 
therefore,  be  525.000,  Thus,  the  majority 
of  handlers  and  produrers  of  papayas 
may  be  classified  as  small  entities, 
excluding  receipts  from  other  sources. 

This  rule  would  reapportion  grower 
membership  on  committee  b\ 
decreasing  the  number  of  grower 
members  who  represent  District  1  by 
one.  and  increasing  the  number  of 
grower  members  who  represent  District 
1  by  one  Sue  h  reapportionment  is 
authorized  in  ^  928  .31.  paragraph  (o)  of 
the  order.  Section  928  120  of  the  order's 


administrative  rules  and  regulations 
provides  the  current  apportionment  of 
grower  and  handler  representatirm  on 
the  committee,  as  amended  in  199t 

Shifts  in  production  within  the  three 
districts  have  occurred  in  recent  years. 
prompting  a  review  by  the  committee, 
which  culminated  in  this  proposal 
recommended  by  the  committee  on  a 
mail  vote  of  8  in  favor  and  5  opposed 
The  five  members  who  opposed  the 
recommendation  represent  District  1. 
but  not  all  of  the  District  1  members 
opposed  the  recommendation.  Two 
District  1  members  joined  the  majority 
and  voted  in  favor  of  the 
reapportionment. 

As  evidenced  by  the  table  presented 
earlier,  fresh  papaya  producti(in  in 
District  1  has  decreased  since  1994  from 
93  percent  of  total  fresh  papaya 
production  to  68  percent  of  total  fresh 
papaya  production  in  2000:  and  fresh 
papaya  production  in  District  3  has 
increased  since  1994  from  2  percent  of 
fresh  papaya  production  to  23  percent  of 
total  fresh  papaya  production  in  2000 
As  a  result  of  this  shift  in  fresh  papaya 
production,  the  committee 
recommended  that  grower  membership 
on  the  comlnittee  be  reduced  by  one 
grower  member  in  District  1  and 
increased  by  one  grower  member  in 
District  3. 

This  proposed  rule  is  expected  to 
provide  more  equitable  representation 
on  the  committee  that  is  more  reflective 
of  current  production  levels  in  the 
various  production  districts. 

An  alternative  to  this 
rec;ommendation  would  be  to  make  no 
changes  in  grower  member 
representation.  Such  an  alternative 
woulci  be  counterproductive  in  this 
instance,  however,  since  the  committee 
has  the  authority  and  duty  to  ensure 
equitable  representation  of  growers  and 
handlers  based  upon  shifts  in  papaya 
production  The  recommended 
reapportionment  is  supported  bv  the 
NASS  data  on  recent  trends  in  fresh 
papaya  production 

This  proposed  rule  would  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  entities.  As  with  all 


Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  bv 
industry  and  public  sector  agencies.  In 
addition,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

While  the  committee  did  not  meet  to 
discuss  this  issue  in  public,  it  is  the 
Department's  view  that  such 
reapportionment  would  be  appropriate 
since  NASS  statistics  provide  adequate, 
third-party  documentation  of  shifts  in 
fresh  papaya  production,  A  mail  vote 
was  deemed  acceptable  in  this  matter 
since  only  one  issue  was  brought  to  the 
committee  for  consideration.  Had  any  of 
the  committee  members  voting  bv  mail 
requested  an  assembled  meeting  in 
which  to  vote  on  this  issue,  the 
committee  would  have  convened  such  a 
meeting.  In  addition,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
http://www.ams,  usda,gov/f\-/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jav 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  current 
representation  on  the  committee  is  not 
reflective  of  fresh  papaya  production  in 
each  district,  and  District  3  would  be 
permitted  another  grower  member 
position  under  this  proposal.  To  ensure 
equitable  grower  member 
representation,  this  proposal  should  be 
in  effect  as  soon  as  possible.  It  is 
important  that  the  committee  operate  at 
full  strength  with  the  appropriate 
grower  member  representation.  Any 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 
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List  of  Subiects  in  7  CFR  Part  928 

Marketing  agreements.  Papavas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  proposed  to 
be  amended  as  follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citationjor  7  CFR 
part  928  continues  to  read  as  follows: 

Authority:  7  L'.S  C  601-674 

2.  Section  928.120  is  revised  to  read 
as  follows: 

§  928.1 20    Committee  reapportionment. 

The  Papaya  Administrative 
Committee  shall  consist  of  13  members 
and  alternate  members.  Nine  of  the 
members  shall  represent  growers,  and 
three  shall  represent  handlers.  Six 
grower  members  and  their  alternates 
shall  represent  District  1,  one  grower 
member  and  alternate  shall  represent 
District  2.  and  two  grower  members  and 
alternates  shall  represent  District  3.  No 
grower  organization  shall  have  more 
than  two  members  on  the  committee. 
The  three  handler  members  shall  be 
nominated  from  the  production  area  at 
large.  No  handler  organization  is 
permitted  to  have  more  than  one 
handler  member  on  the  committee.  One 
voting  public  member  and  alternate 
shall  also  be  included  on  the  committee 
The  eligibility  requirements  and 
nomination  procedures  for  the  public 
member  and  alternate  are  specified  in 
§928.122. 

Dated:  September  21,  2001 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service 

[FR  Doc.  01-24316  Filed  9-27-01;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 

7  CFR  Part  1033 

[Docket  No.  AO-166-A68;  DA-01-04] 

Milk  in  the  Mideast  Marketing  Area; 
Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  Notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  A  public  hearing  is  being  held 
to  consider  proposals  that  would  amend 


certain  pooling  and  related  provisions  nf 
the  Mideast  order.  Proposals  include 
increasing  the  minimum  route 
disposition  requirements  fnr 
distributing  plants:  amending  thf 
automatic  pool  plant  qualifu  atidn 
provision;  decreasing  the  amount  ot 
producer  milk  that  can  be  dixcrti'd  to 
nonpool  plants  for  varying  months  of 
the  year;  and  increasing  the  minimum 
amount  of  milk  that  a  producer  needs  to 
deliver  to  pool  plants  in  order  to  qualifv 
as  a  producer  and  to  be  eligible  to  be 
pooled  on  the  order. 

Additionally,  other  proposals  whirh 
call  for  eliminatmg  a  provision  that 
currently  permits  a  pool  plant  to  havf 
both  a  pool  and  a  nonpool  portion, 
establishing  a  "net  shipment'provision 
for  milk  received  at  pool  plants  for 
determining  pooling  eligibility:  and 
establishing  the  criteria  for  requiring  a 
waiting  period  for  a  supply  plant  to 
regain  pool  status  if  it  fails  to  meet  the 
pooling  requirements,  will  also  be 
considered.  A  proposal  that  would 
change  the  rate  of  partial  pavments  to 
producers  will  also  be  heard 
DATES:  The  hearing  will  convene  at  8:.'?0 
a.m.  on  Tuesday,  October  23,  2001 
ADDRESSES:  The  hearing  will  be  held  at 
the  Holidav  Inn  Express  Hotel  and 
Suites/Galaxy  Banquet  Center.  231  Park 
Centre  Dr.,  Wadsworth,  OH  44281 .  (330) 
334-7666. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Gino  Tosi.  Marketing  Specialist.  Order 
Formulation  Branch,  USDA'.'V.MS.  Dairv 
Programs,  Room  2971.  .South  Building. 
P.O.  Box  96456.  Washington   DC  20090- 
6456,  (202)  690-1366,  e-mail  address 
Gino, Tosi@usda, gov 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  David 
Z,  Walker  at  440-826-3220;  email 
David, Walker^usda, gov  before  the 
hearing  begins 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  bv  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  128B6 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Holiday  Inn 
Express  Hotel  and  Suites/Galaxv 
Banquet  Center,  231  Park  Centre  Drive, 
Wadsworth.  OH  44281.  (330)  334-7666, 
begirming  at  8:30  am  .  on  Tuesdav, 
October  23,  2001,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Mideast  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 


I    S(     ()01-674),  and  the  applicable 
rules   if  practice  and  procedure 
governine  the  formulation  of  marketing 
aer>'enients  and  marketing  orders  (7  CFR 
F\iri  Ml)  )). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
\vhif;h  rel.ite  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentati\  e  nuirketing  agreement 
and  to  the  ordet 

Evidence  ai-    \s  1    :.    aken  to 
determine  whetiier  eiiieigency 
marketing  (  onditions  exist  that  would 
warrant  oiiii^vi   ri  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  (  FH  400  12(d))  with 
respect  to  any  |)r"i)osed  amendments. 

Actions  under  the  F»»deral  milk  order 
program  are  sub|ei  '  ii   •;,(•  Regulatory 
Flexibility  Act  (5  L  .S  C,  bOl  et  seq.). 
This  .\(\  seeks  to  ensure  that,  within  the 
statutoPk  authority  of  a  program,  the 
regulator\'  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
|)urposp  of  the  ,\(  t   ,1  dairy  farm  is  a 
small  bu^int'v-    if  it  has  an  annual 
gross  revenut  oi  less  than  $750,000,  and 
a  dairv  products  manufacturer  is  a 

small  luMiies'.    if  it  has  fewer  than  500 
empli'vees   Mivf  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business  Accordingly,  interested  pariies 
are  invited  to  present  evidence  on  the 
probable  regulatorv  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses   .A.ls(    [arties  may 
suggest  modifuation-  <  f  ']\i---f  proposals 
for  the  purpose  of  laii<  r.ot:  'heir 
applicabilitv  to  small  li;j-.,;i>  ^ses. 

The  amendments  \"  ttu  rules 
proposeii  herein  ha\e  been  re\'iewed 
under  Exec  utne  Order  ;  J4hH.  Civil 
justice  Reform  The\  axe  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreronrilable  conflict  with 
this  ruie 

The  .■\gru:uitural  Marketing 
,-\grf^ment  .^ct  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court   I  nder  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modifu  ation  or  exemption  from 
such  order  bv  filing  with  the  Secretary' 
d  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  acccjrdance  with  the  law.  A  •■ 

handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  v.ould  rule  on  the 
petition  The  Act  provides  that  the 
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district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  e.xhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with 
three  (3)  copies  of  such  exhibits  for  the 
Official  Record.  Also,  it  would  be 
helpful  if  additional  copies  are  dvailah!^^ 
for  the  use  of  other  participants  at  the 
hearing. 

List  of  Subjects  in  7  CFR  Part  1033 

Milk  marketing  orders. 

PART  1033— {AMENDED] 

The  authority'  citation  for  7  CFR  Part 
1033  continues  to  read  as  follows; 

Authority:  7  U.S  C.  601-674 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  thf^ 
approval  of  the  Spcretar."  of  Agriculture 

Submitted  by  Dairy  Farmers  of  America 

Proposal  No.  1 

1.  .\mend  §  1033.7  by  revising 
paragraph  (a),  to  read  as  follows: 

§1033.7     Pool  Plant. 

(a)  \  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  fb)  of  this  section  or 
§  1000.7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  months  of 
August  through  April  are  not  less  than 
forty  percent,  and  during  the  months  nf 
May  through  July  are  not  less  than 
thirty-five  percent  or  more  of  the  total 
quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  are  disposed  of 
as  route  disposition  or  are  transferred  in 
the  form  nf  packaged  fluid  milk 
products  to  other  distributing  plants.  .-Kt 
least  twenty-five  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

*  •  *  »  * 

Proposal  No.  2  I 

1.  Amend  §  1033.7  by  removing 
paragraph  (c)(l)(iv)  and  revising 
paragraph  lc)(4)  to  read  as  follows; 

§1033.7    Pool  Plant. 


(4)  Shipments  used  in  determining 
qualif>-ing  percentages  shall  be  milk 
transferred  or  diverted  and  physically 
received  by  distributing  pool  plants,  less 


anv  transfers  or  diversions  of  bulk  fluid 
milk  products  from  such  distributing 
pool  plants. 
***** 

Proposal  No.  3 

1.  Amend  §  1033. l.H  by  redesignating 
paragraphs  (d){3)  through  (d)(6)  as 
paragraphs  (d)(4)  through  (d)(7). 
revising  paragraphs  (d)(2)  and  (d)(4), 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows; 

§103313     Producer  Milk. 

(d)*    •    • 

(2)  The  equivalent  ot  at  least  two 
day's  production  is  caused  by  the 
handler  to  be  phvsif:ally  received  at  a 
pool  plant  in  each  of  the  months  of 
August  through  November; 

(3)  The  equivalent  of  at  least  two 
day's  production  is  caused  by  the 
handler  to  be  physically  received  at  a 
pool  plant  in  each  of  the  months  of 
December  through  July  if  the 
requirement  nf  k  1033.13(d)(2)  for  the 
prior  August  through  November  period 
are  not  met,  except  in  the  case  of  a  dairy- 
farmer  who  marketed  no  grade  A  milk 
during  the  prior  .August-November 
period 

(4)  Of  the  total  quantity  of  producer 
milk  received  during  the  month 
(including  diversions  but  excluding  the 
quantity  of  producer  milk  received  from 
a  handler  described  in  §  1000.9(c)),  the 
handler  diverted  to  nonpool  plants  not 
more  than  sixty  perc;ent  during  the 
months  of  August  through  Februarv', 
and  seventy  percent  during  the  months 
of  March  through  luly 


Proposal  No.  4 

1    Amend  §  1033.73  by  revising 
paragraphs  (a)(1),  (b)(1).' and  (b)(2]  to 
read  as  follows: 

§1033.73     Payments  to  producers  and  to 
cooperative  associations. 

i,Hi   *      '      * 

111  Partial  Pavment   For  each 
producer  who  has  not  discontinued 
'ihipments  as  of  the  date  of  this  partial 
payment,  pavment  shall  be  made  so  that 
it  is  received  by  each  producer  on  or 
before  the  26th  of  the  month  (except  as 
provided  in  §  1000.90)  for  milk  received 
during  the  first  15  days  of  the  month 
from  the  producer  at  not  less  than  one 
hundred  ten  percent  of  the  lowest 
announced  class  price  for  the  preceding 
month,  less  proper  deductions 
authorized  in  writing  by  the  producer. 
«         ♦         »         •         » 

(b)*    *    * 

(1)  Partial  Payment  to  a  cooperative 
association.  For  bulk  fluid  milk/ 


skimmed  milk  received  during  the  first 
15  days  of  the  month  from  a  cooperative 
association  in  any  capacity,  except  as 
the  operator  of  a  pool  plant,  the  partial 
payment  shall  be  equal  to  the 
hundredweight  of  milk  received 
multiplied  by  not  less  than  one  hundred 
and  ten  percent  of  the  lowest 
announced  price  of  the  preceding 
month. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk/skimmed 
milk  products  received  during  the  first 
15  days  of  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  partial 
payment  shall  be  at  not  less  than  one 
hundred  and  ten  percent  of  the  lowest 
announced  price  of  the  preceding 
month 


Proposal  No.  5 

1.  Amend  §  1033.7  by  removing 
paragraph  (h)(7). 

Submitted  by:  Alto  Dairy  Cooperative 

Proposal  No.  6 

1.  Amend  §  1033.13  by  revising 
paragraph  (d)(3)  to  read  as  follows: 

§1033.13     Producer  Milk 

***** 

(d)  *   *   * 

(3)  Of  the  total  quantity  of  producer 
milk  received  during  the  month 
(including  diversions  but  excluding  the 
quantity  of  producer  milk  received  from 
a  handler  described  in  §  1000.9  (c)),  the 
handler  diverted  to  nonpool  plants  not 
more  than  sixty  percent  during  the 
months  of  September  through  February. 
The  handler  diverted  to  nonpool  plants 
no  more  than  seventy  percent  during  the 
months  of  March  through  August. 
***** 

Submitted  by:  Independent  Dairy 
Producers  of  Akron 

Proposal  No.  7 

1.  Amend  §  1033.13  by  revising 
paragraphs  (d)(2)  and  (d)(3)  to  read  as 
follows: 

§1033.13    Producer  Milk 

***** 

(d)  *   *   * 

(2)  The  equivalent  of  at  least  four 
day's  production  is  physically  received 
at  the  pooling  plant  from  August  to 
March. 

(3)  Of  the  quantity  of  producer  milk 
physically  received  during  the  month, 
the  handler  diverted  to  nonpool  milk 
not  more  than  sixty  percent  during  the 
months  of  August  through  March. 
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Submitted  by:  Dean  Dairy  Products 
Company.  Schneider's  Dairy,  Inc.. 
Turner  Dairy  Farms.  Inc..  Marburger 
Farm  Dairy.  Inc..  Fike's  Dain,'.  Inc.. 
United  Dairy.  Inc..  Carl  Colterx'ahn 
Dairy.  Inc.,  Smith  Dairy  Products 
Company.  Superior  Dairy.  Goshen  Dair\- 
and  Reiter  Dairy 

Proposal  No.  8 

Amend  §  1033.7  by  re\-ising  paragraph 
(c)(4)  to  read  as  follows: 

§1033.7    Pool  Plant 


(4)  A  supply  plant  that  meets  the 
shipping  requirements  of  this  paragraph 
during  each  of  the  immediately 
preceding  months  of  August  through 
February  shall  be  a  pool  plant  during 
the  following  months  of  March  through 
luly  unless  the  milk  received  at  the 
plant  fails  to  meet  the  requirements  of 
a  duly  constituted  regulator)-  agency, 
the  plant  fails  to  meet  a  shipping 
requirement  instituted  pursuant  to 
paragraph  (g)  of  this  section,  or  the  plant 
operator  requests  nonpool  status  for  the 
plant.  Such  nonpool  status  shall  be 
effective  on  the  first  day  of  the  month 
following  the  receipt  of  such  request 
and  thereafter  for  si.x  consecutive 
months,  after  which  the  plant  must 
requalif\-  as  a  pool  plant  on  the  basis  of 
its  deliveries  to  a  pool  distributing 
plant(s).  The  automatic  pool 
qualification  of  a  plant  can  be  waived  if 
the  handler  or  cooperative  requests  in 
writing  to  the  market  administrator  the 
nonpool  status  of  such  plant.  The 
request  must  be  made  prior  to  the 
beginning  of  any  month  during  the 
March  through  July  period.  To  requalif)' 
as  a  pool  plant,  such  plant  must  first 
have  met  the  percentage  shipping 
requirements  of  paragraph  (c)  of  this 
section  for  six  consecutive  months. 


Proposal  No.  9 

1.  Amend  §  1033.13  by  revising 
paragraph  (d)(3)  to  read  as  follows: 

§1033.13    Producer  Milk 

*  *  «  *  * 

(d)  *   *   * 

(3)  Of  the  quantity  of  producer  milk 
physically  received  during  the  month, 
the  handler  diverted  to  nonpool  plants 
not  more  than  sixty  percent  during  the 
months  of  August  through  February.  Of 
the  quantity  of  producer  milk  physically 
received  during  the  month,  the  handler 
diverted  to  nonpool  plants  not  more 
than  eighty  percent  during  the  months 
of  March  through  July. 


Submitted  by:  Proposed  bv  Dair.- 
Programs.  Agricultural  Marketmc. 
Service 

Proposal  No,  10 

Make  such  changes  as  may  be 
necessarv'  to  make  the  entire  marketing 
agreement  and  the  order  r onfrirm  with 
any  amendments  therptti  that  mHV  rt'^ult 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  th«'  Mnifdsi 
Marketing  Area  or  from  the  Hearing 
Clerk,  Room  1083.  .South  Building. 
United  States  Department  of 
Agriculture.  Washington.  DC  20250.  (jr 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerks  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  mav  bf  mad('  with 
the  reporter  at  the  hearing 

From  the  time  thai  a  hearing  notice  is 
issued  and  until  the  issuancp  of  a  final 
decision  in  a  proceeding.  Department 
employees  involvod  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  anv 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 
Office  of  the  Secretary'  of  .^gru  ulturc 
Office  of  the  Administrator.  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy'  Programs.  Agricultural  Markctinc 

Service  (Washington  office)  and  the 

Office  of  the  Market  .administrator  of 

the  Mideast  Market  Area 

Procedural  matters  are  not  subject  lu 
the  above  prohibition  and  may  be 
discussed  at  any  time 

Dated:  .Septembpr  21,  2001, 
Kenneth  C.  Clayton, 

Acting  Administrator,  .^sncultural Marketing 
Srnire 
iPR  Doc  01-24.^1,T  Filed  9-27-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AEA-261 

Establishment  of  Class  E  Airspace; 
Fort  Meade,  MD 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking 


summary:  This  ,i<  tidii  firnpn-Rsto 
establish  (^lass  K  air'-p.ii  •■  ,i'  Tiptnn 
Airport  (FMEi.  Furt  Mra.i.  ,  Ml)    The 
development  of  Si.inl.ir  1  Instrument 
Approach  Procedurt^.  iSlAP)  to  serve 
nights  operating  into  the  airport  during 
!iistrum»'iii  llmht  Rules  (IFR)  conditions 
nidkes  thi*-  .(<  tun  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  executing  an 
approach.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
iir  l)t  forp  October  29,  2001. 
ADDRESSES:  .Send  comments  on  the 
j  K  posal  in  triplicate  to:  Manager. 
Airspace  Branch,  AEA-520,  Docket  No. 
01-.\EA-26,  FAA.  Eastern  Region.  1 
Aviation  Plaza,  Jamaica,  NY.  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
AEA-7,  FAA.  Eastern  Region.  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520. 
FAA.  Eastern  Region,  1  Aviation  Plaza. 
I,im,ii(  d    \^'    1  l4'?4-4Hn'1 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

I  r.incisT.  Jordan,  Jr.,  Airspace 

>pt'(  ialist.  Airspace  Branch,  AEA-520. 

!   .\  .\  Kastern  Region.  1  Aviation  Plaza. 

lamaica.  NY  114:^4-4809:  telephone: 

l"lHi  S5,?-4521 

SUPPLEMENTARY  INFORMATION: 

(-ommenLs  Invited 

InttTP^tcii  [Mrties  are  invited  to 
[  artii  ]\iM>'  i)i  this  proposed  rulemaking 
\)\  ^utuiiittnig  '■iich  written  data,  views, 
or  arguments  as  they  may  desire. 
Oimmont'-  that  prn  ide  the  factual  basis 
suppnrliiii:  ;ii(>  \  :•  w-  and  suggestions 
pn'^ente(i  ,ir<'  (Mr!:-  i.i,irl\  helpful  in 
di'vidupmg  riMscjiieU  regulatory 
decisions  on  the  proposal.  Comments 
are  specified  1!\  iin  ii^d  on  the  overall 
regulatory.  e(  iukihk  ,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identif\'  the  airspace  docket  number  and 
bf  suiimitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acitnowledge  receipt  of  their 
comment^    n  tins  action  must  submit 
with  those  I  oninients  a  self-addressed, 
stamped  postcard  on  which  the 
fiilldwing  statement  is  made: 
lommt'iits  to  Airspace  Docket  No.  01- 
AEA-26"  The  postcard  will  be  dale/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
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taking  action  on  the  proposed  rule  Th^' 
proposal  contained  in  this  action  max 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments  .■X 
report  summarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  b*^- 
filed  in  the  docket 

Availability  of  NPRMs  I 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  uf 
the  Regional  Counsel.  AEA-7.  F  A  A. 
Eastern  Region.  1  Aviation  Plaza, 
lamaica.  NY,  11434^809 
Communications  must  identif\'  thp 
docket  number  of  this  NPR.M.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2 A.  which  describes  the  application 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  Fort 
Meade.  MD.  The  development  of  SIAP 
to  serve  flights  operating  into  the  airport 
during  Instrument  Flight  Rules  (IFR) 
conditions  makes  this  action  necessary 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SIAPs  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400  91. 
dated  August  31,  2001,  and  effective 
September  16.  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71,1  The  Class  E  airspace  designation 
listed  in  this  document  w(juld  be 
published  subsequently  in  the  Order 

The  ¥\A  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent. and 
routine  amendments  aie  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  12)  i-  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (J) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1,  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p. 389 

§71  1     [Amended] 

2,  The  incorporation  by  reference  in 
14  f"FR  71  1  of  Federal  Aviation 
.administration  Order  400  9f,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

.\E\  MD  tS     Fort  Meade.  MD  [New] 

Tipton  Airport 

(Lat,  39°  05'  04'  N.,  long.  75°  45'  20"  VV  ) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6,2  mile 
radius  of  the  Tipton  Airport.  Fort  Meade, 
IVID. 

Issued  in  [amaica.  New  York  on  September 
3,  2001. 
Richard  I.  Duf.harme, 

Assistant  Mond^er,  Air  Traffic  Division, 

Eastern  Region. 

(FR  Doc  01-23936  Filed  9-27-01   8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-24] 

Proposed  Establishment  of  Class  E 
Airspace;  Beebe  Mentor iai  Hospital 
Heliport,  Lewes,  DE 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
f'stablish  Class  E  airspace  at  Lewes,  MD. 
The  development  of  a  Standard 
Instrument  .Approach  Procedure  (SIAP) 
based  on  .Area  Navigation  (RNAV), 
Helicopter  Point  in  Space  approach  at 


Beebe  Memorial  Hospital  Heliport, 
Lewes,  MD  has  made  this  proposal 
necessary.  Sufficient  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  an  instrument 
approach.  The  area  would  be  depicted 
on  aeronautics!  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  October  29.  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520.  Docket  No. 
Ol-AEA-24,  Eastern  Region.  1  Aviation 
Plaza.  Jamaica.  NY  11434-4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FA. A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica.  NY  11434- 
4809, 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
FA. A.  Eastern  Region.  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809;  telephone: 
(718)  553-^521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtiments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No  01- 
AEA-24"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
cormnenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
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closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  NfPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  FAA. 
Eastern  Region.  1  Aviation  Plaza, 
Jamaica,  NY.  11434-4809. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  Beebe 
Memorial  Hospital  Heliport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9J,  dated  August  31.  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  Rule 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "Significant  regulatory  action" 
under  Executive  Order  12866  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979)  aqd  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  afffect 
air  traffic  procedures  and  air  navigation, 
it  is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows 

.Authority:  49  U.S.C.  106(g).  40103.40113 
40120;  KO  10854.  24  FR  95f)S,  3  CFR.  1959- 
mB3  Comp  .  p.  389 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400  91  Airspai  »> 
Designation  and  Reportinc  Points,  dated 
August  31.  2001.  and  effective 
September  16.  2001.  is  proposed  to  bf 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  areas 
t'xtendin^  upward  from  700  feet  or  more 
abovr  thf  surface  of  the  earth 


AEA  DE  E5.  Lewes,  DE  |\ew| 

Beebe  Memorial  Hospital  Heliport 
(Lat  38-4R'17"\.;  long  r.S  na'42"\V.) 

Point  in  Space  Coordinates 

(Lat  38  4614"N.;  long  75''12'05'VV.) 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  6  mile  radius 
of  the  point  in  spare  for  the  .SIAP  to  the 

Beet)e  .Memorial  Hosptial  Heliport   Lewes 
DE 

Issued  in  jamaitd   New  "i Ork  on  Septemt)er 
13.  2001 

Richard  ].  Ducharme. 

Assistant  Manag'T.  Air  1  raffic Division. 
Eastern  Region 

fFR  Doc.  01-23940  Filed  9-27-01;  8:45  ami 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltat  No.  01-AEA-25] 

Proposed  Establishment  of  Class  E 
Airspace;  EWT  4  Heiiport,  Honey 
Grove,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Honey 
Grove,  PA.  The  development  of  a 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS),  Helicopter 
Point  in  Space  Approach  at  EWT  4 
Heliport,  Honey  Grove.  PA  has  made 
this  proposal  necessar\^  Sufficient 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 


(AGL)  is  needed  t(j  contain  aircraft 
executing  an  instrument  approach.  The 
area  would  be  depicted  on  aeronautical 
f  harts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
>r  before  October  29,  2001. 

ADDRESSES:  Send  comments  on  the 
firnpusal  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-.520.  Docket  No. 
Ol-AEA-25.  Eastern  Region.  1  Aviation 
Plaza.  Jamaica.  NY  11434-^809. 

The  official  docltet  may  be  examined 
in  the  Office  of  t.hi  Ki>gional  Counsel, 
.\EA-7,  FAA  L,istt  rn  Region,  1 
Aviation  Plaza.  lamaica,  NY  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F  A  A  Eastern  Region,  1  Aviation  Plaza. 
lanidK  ,1    \>    11434—4809 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T   Jordan,  jr..  Airspace 
specialist  Airspace  Branch,  AEA-520 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY  114  34-4809;  telephone: 
(718) 553-4521 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  parties  are  invited  to 
participate  m  this  prnpn<;pd  rulemaking 
b\  submitting;  sui  ii  writinn  data,  views, 
or  arguments  as  the\  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator>' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulators  economic ,  environmental, 
and  energ\  related  aspe<:ts  of  the 
proposal  Communications  should 
identih  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
(  omments  on  this  action  must  submit 
with  those  (  omments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
■f 'omments  tn  Airspace  Docket  No.  01- 
.■\EA-25'    The  postcard  will  be  date/ 
lime  stamped  and  returned  to  the 
commenfer  .Ml  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
(losing  date  for  comments   .X  report 
summarizing  each  substantive  public 
contact  with  the  F.AA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 
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Availability  of  N'PR.Ms 


Anv  person  may  nbtdin  a  cnpv  nf  this 
Notice  of  Proposed  Rulemaking  ;\PRM) 
bv  submitting  a  request  to  the  Offii  *■  ot 
the  Regional  Counsel.  .\EA-7,  P\A.A. 
Eastern  Region.  1  Aviation  Plaza. 
Jamaica,  MY.  11434-4809 
Communications  must  identify  the 
docket  of  this  NPRM   Persons  interested 
in  being  placed  on  a  mailing  list  for 
future  NPRMs  should  also  request  a 
copy  of  Advisory  Circular  No   11-2A, 
which  describes  the  application 
procedure 

The  Proposal  ' 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  '14  ("FR  Part  71)  to 
establish  Class  E  airspace  area  at  EWT 
4  Heliport,  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400  9],  dated 
.\ugust  31,  2001,  and  effective 
September  16.  2001,  which  is 
incorporated  by  reference  in  14  CFR 
711  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
IS  not  a    significant  regulatorv  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule    under  DOT 
Regulatory  Policies  and  Procedure-  i44 
FR  11034;  February  26.  19791  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  minimal   Since  this  is  a 
routine  matter  that  would  onlv  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.-\irspace.  Incorporation  b\  reference. 
.\d\igation  (air),  . 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
proposes  to  amend  14  CFR  Part  71  as 

follr)Ws 

PART  71— {AMENDED] 

1    Tht' authnrit\  (.itation  for  14  CFR 
Fart  71  contlnu^'1  to  read  as  follows: 


Authority:  49  li.S.C.  106(g).  4010.-^.  401  Ki. 
40120:  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71  1     [Amended] 

I.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400,91.  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16.  2001.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  PA  E5.  Honey  Grove.  PA  (New) 

EWT  4  Heliport 

ILar  40"24'13"  N.:  long  77°33'24"  W.) 

Point  in  Space  Coordinates 

(Lai  40'^22'27'  N.:  long  77°37'44"  W  ) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  point  in  space  for  the  SlAP  to  the  EWT 

4  Heliport. 

Issued  in  lamaica.  New  York  on  September 
10.  2001. 
F  I)  Hdlfield. 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(FR  Dor  m-2.194.1  Filed  9-27-01;  8:45  am] 
BtLUMG  COO€  4910-13-** 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  No,  010712175-1175-01] 
RIN  0648-XA71 

Fair  Market  Value  for  a  Submarine 
Cable  Permit  in  National  Marine 
Sanctuaries 

agency:  National  .Marine  Sanc:tuary 
Program  (NMSP).  National  Ocean 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration  (N(3AA). 
Department  of  Commerce  (DOC). 

ACTION:  Extension  of  public  comment 

pi'ri'Mi 

SUMMARY:  Pursuant  to  public  request. 
NO.\.\  is  extending  by  15  days  the 
comment  period  on  the  draft  report 
■'Fair  Market  Valu*'  for  a  Submarine 
Cable  Permit  in  National  Marine 
Sanctuaries,"  published  on  August  17, 
2001,  h6  FR  43135 

DATES:  Comments  must  bf'  now  received 
h\  ()(t(>U-r  Ifi,  2001 
ADDRESSES:  Address  all  c  omments 
regarding  this  notice  to  Helen  Golde. 
Chief.  Conservation  Policy  and  Planning 
Branch.  Office  of  .National  Marine 


Sanctuaries.  1305  East-West  Highway. 
1 1th  Floor.  Silver  Spring.  MD  20910. 
Attention:  Fair  Market  Value  Analysis. 
Comments  may  also  be  submitted  by 
email  to:  submarine, cables@noaa, gov. 
subject  line    Fair  Market  Value 
.Analysis,'"  The  report  is  available  for 
download  at  http:// 
\^^\^v.sanctua^esnos  noan.gov  or  by 
requesting  an  electronic  or  hard  copy. 
Requests  can  be  made  by  sending  an 
email  to  submarine.cables@noaa.gov 
(subject  line  "Request  for  Fair  Market 
Value  Analysis ")  or  by  calling  Matt 
Brookhart  at  the  number  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Brookhart.  (301)  713-3125.  xl40. 
SUPPLEMENTARY  INFORMATION:  On  August 
17.  2001.  NOA.^  published  a  Notice  of 
Availability  (66  Federal  Register  43135) 
and  reopening  of  opportunity  to 
comment  on  the  draft  report  "Fair 
Market  Value  for  a  Submarine  C^ble 
Permit  in  National  Marine  Sanctuaries." 
In  response  to  several  requests  from  the 
public,  NOAA  is  extending  the  existing 
45  dav  public  comment  period  by  15 
days.  Therefore,  comments  on  the 
analysis  must  now  be  received  by 
October  16.  2001 

Dated:  September  21    JOOl 
lamison  S.  Hawkins, 

DepuU  .Assistant  .■Admmistmlor 

|FR  Dor  01-24.345  Filed  9-27-01.  8  45  ami 

BILUNG  CODE  JSKMM-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1,  5c,  5f,  18,  and  301 

(REG-1 0691 7-99] 
RIN1545-AX15 

Changes  In  Accounting  Periods; 
Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
sections  441.  442.  706.  898.  and  1378  of 
the  Internal  Revenue  Code  of  1986  that 
relate  to  certain  adoptions,  changes,  and 
retentions  of  annual  accounting  periods. 
DATES:  The  public  hearing  originally 
scheduled  for  October  2.  2001,  at  10 
a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Regulations  Unit. 
Associate  Chief  Counsel  (Income  Tax 
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and  A(  counting).  (2021  622-7180  {not  a 
toll-frop  number) 

SUPPLEMENTARY  INFORMATION:  A  notic  -■ 
of  proposed  rulenidking  and  notue  of 
publir  hearing  that  appeared  in  the 
Federal  Register  on  lune  Ti  2001.  (Bb 
FR  .31850).  announced  that  a  public 
hearing  was  sc:heduled  for  Orfober  2. 
2001  .at  10  a.m.,  in  the  Auditorium, 
internal  Revenue  Servu;e  Building.  1111 
Con.stitution  Avenue,  NVV..  Washington. 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  under  sections 
441. 442,  706. 898. and  1378  of  the 
Internal  Revenue  Code  The  public 
comment  period  for  those  proposed 
rcigulations  expired  on  September  1 1 , 
2001. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instrucied 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  .September  24.  2001.  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
October  2.  2001,  is  cancelled. 

Cynthia  E.  Grigsbv. 

Chi't.  Rf'i:ulati('n>  I  'nil.  Associate  Chief 

Counsi'l  ilni  unif  Tax  and  Ac(  ountingl. 
\¥K  !)<.(    U1-J42tH  h,i.'(1  '»-.!--0l:  8:43  am) 

BILUNG  CODE  M30-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[VT-021-1224:  A-1-fRL-706»-6] 

Full  Approval  of  Clean  Air  Act 
Operating  Permit  Program;  State  of 
Vermont 

AGENCY:  Environmental  Protection 
Agency (EPA  1 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to  fullv 
approve  the  operating  permit  program 
for  the  State  of  Vermont.  Vermont's 
operating  permit  program  was  created  to 
meet  the  federal  Clean  Air  Act  (Act) 
directive  that  states  develop,  and  submit 
to  EPA.  programs  for  issuing  operating 
permits  to  all  major  stalionar\-  sources 
of  air  pollution  and  to  certain  other 
sources  within  the  states'  jurisdiction 
EPA  is  proposing  to  approve  Vermont's 
program  at  the  same  time  Vermont  is 
proposing  changes  to  its  state 
regulations  to  address  EPA's  interim 
approval  issues.  The  public  comment 
period  for  Vermont's  program 
regulations  (Air  Pollution  Control 
Regulations.  Subchapter  X)  is  open  for 
comment  from  September  13,  2001  until 
October  15,  2001. 


DATES:  Ciimment>  on  this  federal 
projinscd  rule  must  be  receued  on  or 
beforeC^'  t  iber  29.  2001. 

ADDRESSES:  (  niiiirient'-  may  be  mailed  to 
Donald  Dahl   .Air  F'ermits  Program  Unit. 
Office  of  I'(  tisystem  Protection  (mail 
code  CAP)  IJ.S  Environmental 
Protection  Agency.  EP.A — New  Fnuland. 
One  Ciongress  Street.  Suite  llDt.  Unsion. 
MA  021 14-2023.  EPA  strongly 
recommends  that  anv  c  omments  should 
also  be  sent  to  Conrad  \V   Smith  of  the 
.■\ir  Pollution  Control  Division. 
Department  of  Environmental 
(^(mservation.  2nd  floor.  South  Building. 
Waterburv    Vermont    0.5671-0402. 
Copies  ot  \hf  State  Mibmittal  and  other 
supporting  (ioc  unu'ntatiMn  ri'levant  to 
this  action,  are  a\ailal)li'  for  pulilic 
inspection  during  normal  hy^irii'ss 
hours,  by  appointment  at  ;f).'  .itv.ve 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Dahl  at  |Bl~i  mH-lt).')7. 

SUPPLEMENTARY  INFORMATION: 

I,  Why  Wa.s  Vermont  Required  To 
Develop  an  Operating  Permit  Program.' 

Titli'  \'  of  the  ("lean  An  At  \  as 
amended  (42  IS  C.  7401  and  7661,  et 
seq  ).  requires  all  states  to  de\elop  an 
operating  permit  program  and  submit  it 
to  EP.A  for  approval   KP.A  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  a[ipni\.ible 
state  operating  permit  proj:rani  and  the 
corresponding  standard-  and 
proceciures  bv  which  EP.A  will  ajiprovp. 
o\-ersee.  and  withdraw  approval  of  ■.!,(!(• 
operating  permit  [irograms   .See  5  7  FK 
32250(|ulv  21.  19921  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (ClFRj  part  70  Titlr  \" 
directs  states  to  develop  programs  for 
issuing  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources.  The  Act  directs  states  to  Mil)mi! 
their  operating  permit  prourani^  u<  \'\\\ 
by  November  15.  199, <.  and  n-(}uir»'-  ftiat 
EP.A  act  to  approve  or  disapprox  c>  en  (i 
program  within  one  \ear  after  rec  ii\  inr 
the  submittal.  The  HP.-\s  pri.grani 
review  cx:curs  pursuant  to  se(  tion  502  of 
the  .Acrt  (42  V  SC   76fi]a)  .ind  \\v  part 
70  regulations,  which  together  outline 
criteria  for  approval  or  disappmv  ,)1 

Where  a  program  sub^tantialK    [mt 
n(jt  fullv.  meets  the  re(]uirenienfv  o!  part 
70.  EPA  mav  grant  the  prour.iin  i:itfnni 
approval   FP.\  granted  the  Mate  ol 
\'ermcmt  final  interim  approval  of  its 
program  on  October  2.  1996  (see  61  FR 
51368)  and  the  program  became 
effective  on  November  1.  I49t) 


II.  What  Did  \  f  rmonl  Sulmiil  to  Me.  t 
the  Title  \  Requirements, 

Vermont  submitted  its  Title  V 
operating  permit  program  on  April  28, 
1995.  In  addition  to  regulations 
(Environmental  Protection  Regulations. 
Air  Pollution  Control  Chapter  V, 
Definitions  and  Subchapter  X).  the 
program  submittal  included  a  legal 
opinion  from  the  Attorney  General  of 
Vermont  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  ail  aspects  of  the  program,  and 
a  description  of  how  the  State  wonld 
implement  the  program.  The  submittal 
additionally  contained  evidence  of 
proper  adoption  of  the  program 
regulations,  application  and  permit 
forms,  and  a  permit  fee  demonstration. 
This  program,  including  the  operating 
permit  regulations,  substantially  met  the 
requirements  of  part  70 

III.  What  Was  EPA's  Action  on 
Vermont's  1995  Submittal 

EPA  deemed  the  program 
administratively  complete  in  a  letter  to 
the  state  dated  June  12.  1995,  On  May 
24,  1996,  EPA  proposed  to  grant  interim 
approval  to  Vermont's  submittal  After 
responding  to  comments.  EPA  granted 
interim  approval  to  Vermont's  submittal 
on  October  2.  1996  In  the  document 
cr  mttii.    nterim  approval.  EPA  stated 
•hat  the!>  were  several  areas  of 
\  enii  ui  -  program  regulations  that 
would  neeci  to  be  amended  in  order  for 
EPA  to  fully  approve  the  state's 
program   FPA  has  been  working  closely 
with,  tlie  st,it<  ,iiid  has  determined  that 
the  vt„t.    v  pi   (losing  to  make  all  of  the 
necessar\'  rule  changes  for  full  approval. 
The  following  section  contains  details 
regarding  the  areas  of  Vermont's 
regulations  where  the  state  is  proposing 
to  address  EPA's  interim  approval 
issues. 

I\    What  Wpre  VV  \  s  Interim    \|ifiriiv„ 
Issue*  and  How  Has  \  ermont  Fr(i|io'.e!! 
To  ,\mend  Its  Keculalion  lu  Address 
the  Interim  .Xpprovai  Ksuet? 

1.  40  CFR  70.4(b)(12)(iJ  requires  states 
to  allow  for  facilities  to  make  changes  as 

e;  irei  '\  section  502(b)(10)  of  the 
Act.    Section  502(b)(10)  changes  "  as 
defined  in  part  70.  with  just  a  seven  day 
notice.  Subchapter  X.  section  5-1014  of 
the  state's  proposed  rule  has  been 
amended  to  allow  a  facility  to  make 
changes  that  are  equivalent  to 

"502(b)(10)  changes"  after  a  fifteen-day 
notice.  Vermont's  regulations  satis^-  the 
requirements  of  Title  V  regarding 
"section  502(h)(10)  changes, ' 

2.  40  CFR  70,4(b)(12)(iii)  requires 
states  to  allow  facilittes  to  trade 
emissions  under  an  emission  cap 
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established  solely  within  a  permit, 
provided  the  emissions  are  quantifiable 
and  there  are  replicable  procedures  to 
enforce  the  emission  trades.  Subchapter 
X,  sections  5-1014  and  5-1015(dj(15)  of 
the  state's  proposed  rule  have  been 
amended  to  require  the  state  to  grant 
emission  trades  that  meet  these 
requirements.  Any  emissions  involved 
in  such  a  trade  are  now  required  to  be 
quantifiable,  with  replicable  procedures 
to  enforce  the  trade. 

J,  40  CFR  70.6(a)(3)(ili)(Bl  requires  a 
state  to  write  a  source's  obligation  in 
everv  permit  to  promptly  report  all 
permit  deviations  The  state's  permitting 
rule  or  each  permit  itself  must  also 
define  what  is  "prompt  reporting." 
Subchapter  X.  section  5-1015(a)(6)  of 
the  state's  proposed  rule  requires 
Vermont  to  include  a  permit  c:ondition 
that  mandates  sources  to  promptly 
report  all  permit  deviations.  This 
proposed  section  of  the  rule  also 
requires  \'ermont  to  define  'prompt  "  in 
each  permit  and  provides  that  such 
reporting  shall  be  at  least  as  stringent  as 
required  bv  EPA  in  permits  issued 
under  40  CFR  part  71 

4.  40  CFR  70,6(a)(9)(i)  requires  all 
permits  to  contain  a  condition  that  a 
source  maintain  a  record  when 
switching  between  operating  scenarios 
Subchapter  X.  section  5-1015(a)l8)  of 
the  state's  proposed  rule  requires 
Vermont  to  include  a  permit  condition 
that  specifies  a  source  must  maintain 
records  of  switches  between  operating 
scenarios 

5.  40  CFR  70.6(b)(2)  requires  a  state  to 
designate  those  permit  terms  which  are 
enforceable  only  by  the  State  and  are 
not  enforceable  under  federal  law. 
Subchapter  X,  section  5-1015(a)(9!  of 
the  state's  proposed  rule  requires 
Vermont  to  designate  in  the  Findings  of 
Fact  section  of  each  permit  all  terms  and 
conditions  of  a  permit  that  are  not 
federallv  enforceable  The  Findings  of 
Fact  section  accompanies  each  permit 
and  makes  the  distinction  required 
under  section  70  6(b)(2)  available  to  the 
public  and  the  permittee 

6.  40  CFR  70.6(a)(l](i)  requires  a  state 
to  indicate  in  a  Title  V  permit  tne  origin 
and  auLhoritv  ot  all  permit  terms  and 
conditions,  and  identih'  anv  difference 
in  form  as  compared  to  the  applit  able 
requirement  upon  which  a  permit  term 
or  condition  is  based  Subchapter  X, 
section  5-101 5(a)(2)  of  the  state's 
proposed  rule  requires  \'ermont  to  list 
"[al  reference,  but  not  necessarily  all 
references  of  the  origin  and  authority  for 
each  term  or  condition"  The  state's 
proposed  language,  although  it  does 
appear  to  anticipate  less  than  all 
references  will  be  included  in  some 
circumstances,  is  adeouate  to  meet  this 


program  element  Vermont  has  bound 
itself  to  provide  a  sufficient 
identification  of  the  origin  and  authority 
of  permit  terms. 

7.  40  CFR  70.7(0  requires  each  permit 
to  contain  provisions  specifying  the 
conditions  when  a  permit  must  be 
reopened  and  revised.  Subchapter  X, 
section  5-101 5(a)(  13)  of  the  state's 
proposed  rule  requires  the  state  to  write 
a  permit  condition  stating  when  a 
permit  mav  be  reopened  and  reissued  in 
accordance  with  ser  tion  5-1008  of  the 
proposed  rule  Subchapter  X.  section  5- 
1008{o){l)  of  the  proposed  rule  requires 
that  the  state  must  reopen  and  reissue 
permits  under  certain  circumstances. 
EPA  understands  that  the  combination 
of  these  provisions  has  the  effect  of 
requiring  the  reopening  of  any  permit 
for  which  cause  to  reopen  exists  under 
section  5-1008(e)(l).  The  permissive 
language  used  in  section  5-1015(a)(13) 
simplv  incorporates  and  does  not 
change  the  mandate  in  section  5- 
1008(e)(1)  to  reopen  a  permit  for  cause 
when  necessary.  Provided  Vermont  does 
not  disagree  with  this  interpretation, 
these  two  provision  of  the  state's  rule 
are  now  consistent  with  federal 
requirements. 

8.  40  CFR  70.7(f)(l)(i)  requires  a  state 
to  reopen  and  reissues  a  permit  within 
18  months  of  a  source's  becoming 
subject  to  an  additional  applicable 
requirement  if  there  Are  3  or  more  years 
remaining  in  the  permit  term 
Subchapter  X.  section  5-1008(e){l)(i)  of 
the  state's  proposed  rule  requires  the 
state  to  reopen  and  reissue  a  permit 
under  such  circumstances. 

V.  Proposed  Action 

EF.A  proposes  to  fuUv  approve 
Vermont's  Title  V  program,  provided 
the  state  finalizes  its  regulations 
consistent  with  the  terms  and 
interpretations  of  this  proposed  rule  and 
submits  its  regulations  to  EP.A  for 
approval 

VI.  Administrative  Requirements 

Under  Executive  Order  12866. 

■Regulatorv  Planning  and  Review"  (58 
FR  51735,  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  b\  the  (Jffice  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.)  the  Administrator  certifies  that 
this  propost>d  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merelv  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  by  state  law.  This 
rule  does  not  contain  anv  unfunded 


mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrmient,  as  specified  in 
Executive  Order  13132.  "Federalism  " 
(64  FR  43255.  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law', 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  ^nd 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
,  13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997)  o'r 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  '  (66  FR  28355,  May 
22.  2001),  because  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  use.  3501  et  seq..  other  than 
those  previouslv  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act.  EPA  will  approve 
State  programs,  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPAs  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
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absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntar\'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  19.  2001. 
Robert  W.  Varaey, 

Regional  Administrator.  EPA-Sew  England 
iFR  Doc,  01-24381  Filed  9-27-01.  8:45  am] 

BH.LJMG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[AD-FRL-7065-8] 

Clean  Air  Act  Rruil  Approval  of 
Operating  Permits  Program; 
Commonwealth  of  Massactiusetts 

agency:  Environmental  l*rotection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  full  approval  of 
the  Clean  Air  Act  operating  permit 
program  submitted  by  the 
Commonwealth  of  Massachusetts.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the 
Massachusetts  Operating  Permit 
Program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  relevant  adverse  comments 
in  response  to  this  action,  we 
contemplate  no  further  activity.  If  EPA 
receives  relevant  adverse  comments,  we 
will  withdraw  the  direct  final  rule  and 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  October  29,  2001. 


ADDRESSES:  Comments  mav  be  maiird  tn 
Steven  Rapp.  Unit  Manager.  Air  Permit 
Program  Unit,  Office  of  Ecosystem 
Protection  (mail  code  CAP)  U.S. 
Environmental  Protection  Agencv. 
EPA — New  England.  One  Congress 
Street,  Suite  1100.  Boston.  MA  02114- 
2023.  Copies  of  the  State  submittal,  and 
other  supporting  documentatitm 
relevant  to  this  action,  are  available  for 
public  inspection  during  normal 
business  hours,  bv  appointment  at  thi- 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
EPA — New  England.  One  Congress 
Street.  11th  floor.  Boston,  MA 
FOR  FURTHER  INFORMATK)N  CONTACT:  Ida 
E.  Gagnon, (617)  918-1653 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register 

Dated:  September  19,  2001, 
Robert  W.  Vamey, 

Regional  Administrator.  EPA — Sew  England. 
[FR  Df)C.  01-2406."i  Filed  9-27-01,  8:45  am] 

BUXMG  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-O-7512] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  eai  )i 
community. 

ADDRESSES:  The  proposed  base  flor.ii 
elevations  for  each  communitv  are 
available  for  inspection  at  the  office  uf 
the  Chief  Executive  Officer  of  each 
community  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B   Miil.-r   P  K    (hi.'f,  Hazards 
Studv  Branch.  Federal  Insurance  and 
Mitij^alinn  .Ailniiiuvtration.  Federal 
Emergenc  \  Management  Agency,  500  C 
Street  SW  ,  Washington,  DC  20472, 
(202)  646-3461.  or  (email) 
matt  miller@fema.gov 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  .Agency)  proposes  to  make 
determinations  of  base  fiood  elevations 
and  mo(iified  hasr  fl;it.ii  elevations  for 
each  communit\  li •-led  below,  in 
accordance  vMtli  St  <  tion  110  of  the 
Flood  Disaster  F'n  te.  tion  Act  of  1973. 
42  use  41(M    .iiiiM4  CFR  67.4(a). 

These  prop!  seii  i.ise  flood  and 
modified  ti,i^>   n  >  Ml  '!i  \  ations,  together 
with  the  fiiM  Mipi.iiii  :i,,iiiagement  criteria 
required  bv  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  communit\  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fl(jodplain 
managenienl  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  bv  other 
Federal,  state  or  regional  entities  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  tn  (  alculate  the  appropriate  flood 
in.surance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  an(i  for  the  contents  in  these 
buildings 

.S'atinnd!  Envirnnmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration  No  environmental 
impart  assessment  has  been  prepared. 

Hegulotor}'  Flexibility  Act  The  Acting 
Exerutive  .Associate  Director,  Mitigation 
Directorate,  t  ertifies  that  this  proposed 
rule  IS  exempt  from  the  requirements  of 
the  Regulator,  Flexibilitv  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C,  4104   and  .ire  required  to 
establish  an(i  maintain  community 
eligibility  in  the  NFIP,  As  a  result,  a 
reeulator\  flexibility  analysis  has  not 
been  prepared. 

Regulator^-  Classification.  This 
[imposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30   1993.  Regulatory 
Fianning  anci  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
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Executive  Order  12612,  Ff^dprali>m. 
dated  October  26.  1987 

Executive  Order  1277H.  Civil  fusf/'  >-• 
Reform  This  pniposed  rulf  mc't^  \hf 
applicdblp  standards  of  Sfctinn  2(b)(2) 
of  E.xpcutiv>' Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

.■\ilniiiiis'r,itu>'  [ira(  ti(  ('  and 
[ifi^f  •Miiu>',  f'lnini  insurance,  Reporting 
ui'i  r>'(  ordkoepin.ij  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citatinn  tor  Part  67 
continues  to  read  as  follows: 


authority:  42  I'.S.C.  4001  et  scq  ; 
Reorganization  Plan  No.  3  of  1978.  ?  CFR. 
1978  Comp..  p    )29;  E.O,  12127.  44  FR  19, i(. 
<  ("FR.  1979  t;onip..  p   .(76. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


C.v,  tcwn,  county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground   Elevation  in  feet 

CNGVD)  (♦NAVDl 


Existing 


Modified 


Aiat)ama 


Baldwin  County 
I  Unincorporated 
Areasi 


Fisti  River 


'  Approximately     420     feet     upstream     of 
Threemile  Creek 


Maps  available  for 
Send  comments  to 


At  the  upstream  side  of  U  S    Route  51 
(State  Highway  59) 

pp^one  Branch  At  confluence  with  Fish  River   

At  State  Highway  59       

STyx  Ri-e'      At  confluence  with  Perdido  River  

At  Brady  Road  (Toick  Route  17) 
nspection  at  the  Baldwin  Countv  Bu'  amg  Department  201  East  Section  Street,  Bay  Minetle,  Alabama 
Mr  Joe  Faust  Chairman  of  the  Baidwm  County  Commission   P  0  Box  1488,  Bay  Minette.  Alabama  36507 


♦  105 


None 


Alabama 


Maps  available  for 
Send  comments  to 


Maps  available  tor 
Send  comme'^ts  to 

Alabama  


Maxwell  Avenue 

nspectic"  at  tne  B^>  cii"q  i^^spectors  Office,  1705  Ma  n  Stre^'  Daphne  Alabama 
The  Honorabe  E,  Harry  Brown,  Mayor  of  ttie  City  of  Daphne.  P  O  Drawer  400,  Daphne  Alabama  36526 


Maps  available  'or 
Send  comments  to 


Fairhope  (Cityi  Mob'e  Ba,    Approximately  900  feet  west  of  the  inter-  ♦M 

Baldwin  County  j      section  of  Mam  Street  and  Chapman 

Street 
At  the  intersection  of  Pecan  Avenue  and  None 

I  ■  '  Mobile  Street 

nspection  at  the  Buiidmg  Department,  161  North  Section  Streei  Fairtiope.  Alabama 

The  Honorable  Tim  Kant,  Mayor  of  the  City  of  Fairtiope,  P.O  Drawer  429,  Fairtiope.  Alatjama  36533 


♦  104 


♦  196 


♦35 

♦34 

None 

♦  145 

♦6 

♦9 

None 

♦  77 

Bay  Minefte 'Cifyl       McCurlin  Creek  Tributary     [Approximately    1725    feet    upstream    of  None  ^216 

Baidw-n  County  ,       Rock  Hill  Road 

At  dam         I  None  '  ^221 

nspection  at  the  C^ty  Ha^i    ,30'  D  Oi  ve  Sfeet   Bay  M'neHe  Alabama. 

The  Honorable  Son'-,  DobCns   Mayor  of  the  City  of  Bay  Minette  P  O  Box  1208  Bay  Minette,  Alabama  36507 


Alabama  

Daphne  'Cfy 

Baldwin  Count\ 

D  0'  .e  Creek  

A!  'ne  confluence  with  D  Olive  Bay  

♦  12 

♦  13 

Approx.mately    100   feet   downstream   of 

♦  12 

♦  13 

LaKe  Forest  Dam 

Mobile  Bay     

Approximately    2.500    feet    west    of    the 
intersection  of  Mam  Street  and  Bel  Air 

♦  17 

♦  19 

Drive 

At  the  intersection  of  Oak  Bluff  Dnve  and 

None 

♦  13 

♦  17 


♦  11 


Alabama 


Gulf  Shores  Gulf  of  Mexico 

(Town;    Baldwin 

Counr-v 


jn   ^eC.:',j'  Ddy 


Oyster  Ba, 


Approximately  250  feet  south  of  the  inter-  "  None 

section    of    State    Park    RD    2    and 

Branyon  Loop 
Approximately  500  feet  southeast  of  the  ♦I 2 

intersection  of  West  Beach  Boulevard 

and  Sand  Dollar  Lane 
Approximately  0  7  mile  east  of  intersec-  None 

tion  of  Galloway  Lane  and  Fori  Morgan 

Road 
At    most    northwest   comer   of   the    Gulf  ♦I 4 

Shores  corporate  limits  along  the  Bon 

Secour  Bay  shoreline  | 

Approximately  250  feet  north  of  intersec-  '  None 

tion  of  Quail  Run  West  and  Oyster  Bay 

Lane 
Approximately  0  4  mile  nortti  of  intersec-  ♦lO 

tion  of  Quail  Run  West  and  Oyster  Bay 

Lane 


♦8 


♦  15 


♦  10 


♦  15 


♦  10 


♦  14 
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State 


City'town/county 


Source  ot  tlooding 


L'jcation 


#Oepth  in  feet  above 

ground  Elevation  in  feet 

CNGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  for  inspection  al  the  Community  Developme.nt  Department   l9Ci5  Wes-  F's'  t-^enue.  Gulf  Shores,  Alabama. 

Send  comments  to  The  Honorable  David  Bodenhamer  Mayor  o*  tie  Town  o<  Gu'*  Sho'es   p  C   B  >  ."3'!'  Gj"  Scores.  Alabama  36547 


Alabama 


Orange  Beach 

(City)   Baldwin 
County 


Gulf  ot  Mexico 


None 


♦12 


Perdido  Bay 


Apprcximatef\  4iX  tpp'  south  of  the  Inter-  ■ 
section    ot    Pe'a>6c    Boar-     Bojir-va"^ 
and  Polaris  St'ee: 
Approximate'v    "  'XK    'ee\    south    of   the 
intersect'or    0'    tcis'    Beac^   Boulevard 
ar<a  HcxiKiander  ..n^f  [ 

Intersection      o'      Mohup      A.,"-ue      and 

Carney  Drive 
Appro ximaieiv  360  teei  soutneasi  ot  inter- 
section ot  Jackson  Avenue  and  BurKart  , 
j      Dnve  I 

Wolf  Bay     At  intersection  ot  Hickor\  Lane  and  Canal 

Road 
Appro xiT.ateu    1.250   (eel   north   of   the 
ntersection   of  Magnoila  Avenue  and  j 

Bay  C'cie  I  I 

Maps  available  for  inspection  at  the  Building  Department  4099  Orange  Beacn  Booieva'O   Orange  Beach.  Alabama 
Send  comments  to  The  Honorable  Steve  Russo,  Mayor  ot  the  City  of  Orange  Beach.  P.O.  Box  458.  Orange  Beacti,  Alabanra  36561. 


♦e 


♦  15 


None  ♦€ 

♦8 

♦9 

None 

♦6 

♦6 

♦e 

Alabama  i  Spanish  Fori  (City)      Mobile  Bay Approximately  0  4  mile  west  of  the  inter-  ♦U  ♦IS 

Baldwin  County  section  ot  Spamsti  Mam  and  Bull  Run 

I  I  App'oxinnateu   oOC  »ee'  Af-s'     •    "'e-sec-  !  None  ^13 

lion  0*  Caisson  I'st'  an.^  Spanish  Main  1 

Maps  available  for  inspection  at  the  City  of  Spanish  Fon  Flood  Protection  Arjmmistra'o'  s  0"ice    "■-:•>-•  Spanish  Fort  Boulevard,  Spanish  Fori. 
Alabama 

Send  comments  to  The  Honorable  Oregon/  A  Kuhlmann  Mayor  ot  toe  City  o*  Spams'-  Fort   P  O   Bo  '^?26   Spanish  Fort.  Alabama  36577. 
Connecticut 


Cheshire  iTowni 
New  Haven 
County 


Judd  Brook 


A'  West  Johnsc-  A,.'enje 


,Apprcxirr,ateiv  GK-  («■••    ;ps"eam  of  Inter- 
state 84 


•138 


"139 


•137 
•140 


Maps  available  for  inspection  at  the  Town  Planning  Department  Town  Mali  84  South  K'-a-"  Stree'   Chesnire,  Connecticut. 
Send  comments  to  Mr  Michael  Milone  Manager  of  the  Town  of  Chest^ire  84  Soutr  Ma  '-  S"ee!  Cheshire.  Connecticut  06410. 


Connecticut 


Enfield  (Town).  Waterworks  BrooK 

Hartford  Coun^y 


xwnstream   of 


Approxi^iate'v     "4^     ' 
nreached  aan- 

Apprcximatei,  >'X  'pe'  upstream  of  Elm 
Avenue 
Terry  Brook  At  the  confluence  Aith  the  Scanttc  River      ' 

Approximately     250     feet     upstream     of  | 
Somers  Roao 

Maps  available  for  inspection  at  the  Enfield  Town  Engineer  ?  Office  820  Entieid  St^ee'   hn*,eiO   Connecticut 

Send  comments  to  Mr  Scott  Shanley   EntieW  Town  Manager  820  Enfield  Street   En'iei.o   Connecticut  06082-2997. 


•55 

•121 

None 
None 


•54 

•124 

•117 
•204 


Connecticut 


Marlborough  Blackledge  River 

(Town)  Hartford 
County 


Fawn  Brook 


Unnamed  Tributary  of 
Dickinson  Creek 


Approximately  2  620  feet  of  West  Road  .. 


ApproxinateN     h^c     'ep'     .jT'^'t  .••."■■■     of 

Jones  HoiiovN  Br.oqe 
Approximately     2-0     'eet     lipstream     of 

Soutti  Mam  Street 
Approximateiv    :-  925    tee;    upstrearr,    of 

South  Mam  Street 
At  confluence  wt^  DicKmso"  C'f"^i-^k  

A  point  approximate'v  66C  'fxM  upstream 
of  State  Route  2 


•351 

None 

•179 

None 

None 

None 


•352 

•384 
•180 
•193 
•419 
•423 
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State 


City  town/county 


Source  of  flooding 


Location 


#Depth  m  feet  above 

ground  Elevation  in-feet 

CNGVDl  (♦NAVD) 


Existing 


Modified 


Maps  ava  -able  lor  msoection  at  the  Marlborough  Town  Planner's  Office,  Town  Hall  26  North  Mam  Street  Marlborough  Connecticut 

Send  comrnents -0  M^   howa^'J  Dean.  Jr.,  Town  of  Marlborough  First  Selectman   Town  Haii  ?6  Norih  Mam  Street  PO  Box  29  Marlborough. 

Connecticut  06447 


[ ■ 1 

Connect  cut    Southmgton  Judd  Brook  Approxmnately  75  teet  upstream  of  Hart- 

(Town)   Hartford  ''^-l  County  corporate  limits 

Count-, 


•138 


•139 


At  confluence  of  East  Branch  Judd  BrooK 
and  Hjmiston  Brook 

Humiston  Brook  At   confluence   of  Judd   Brook   and   East 

I      Branch  Judd  Brook 
Aoproximateiy    60    feet    downstream    of 
Manon  Avenue 
East  Branch  Judd  Brook         At     confluence     of     Judd     Brook     and 

HjmiSton  BroOK 

Approximately    1,940    feet    upstream    of 
Manon  Avenue 

Maps  a-a-ab^e  tor  nspection  at  tne  Planning  and  Zoning  Department,  75  Mam  Street.  Southington.  Connecticut 
Send  comments  to  Mr  John  Weichsel,  Manager  of  the  Town  of  Southington,  P  O  Box  610.  75  Mam  Street,  Southington  Connecticut  06489. 


•143 

■144 

•143 

•144 

•164 

■166 

•143 

•144 

■186 

•185 

Fonda 


Franklin  Cod"% 

fUmncorpo^a'e' 
Areas) 


^ 

Analachicola  Bav  

Approximately    2  6    miles    southeast    of 

•7 

•8 

West  Pass 

Aporoximateiy    4  1    miles    southwest    of 

•7 

•10 

Government  Cut  m  St  George  Island 

St.  George  Sound  

Just  east  of  St  George  Island  Bndge    

•9 

•10 

Shoreline  of  St  George  island  at  (and  in- 

•15 

•12 

clude)  Marsh  Island 

Gulf  of  Mexico  

Approximately    2  6    miles    soutl-.east    of 
West  Pass 

•7 

•8 

Approximately  1  5  miles  southeast  of  the 

•21 

•23 

confluence  of   Big   Claires  Creek  with 

Ochlockonee  Bay 

Alligator  HartX)r  

Approximately    1000    feet    north    of    the 
intersection   of   State    Route    370   and 
West  Hartior  Road 

•15 

•16 

Approximately  900  feet  east  of  Peninsula 

•18 

•17 

Point  I 

Maps  ava.apie  for   nspection  a'  tne  Piannmg  and  Engineering  Department   33  Commerce  Street,  Apalachicoia.  Flonda 
Send  comments  to  Mr    Tim  Turner,  Director  of  the  Franklin  County  Emergency  Management  Agency.  33  Commerce  Street.  Apalachicoia 
Florda  32320 

: 1 1 1 \ 


F  orda    Lane  County  (Unin-  '  Leeshurg  Unnamed  Entire  shore-ne  withm  community  

corpc rated  Ponding  Area. 

I      Areas  I  I 

Maps  ava'aP'e  'or  nspection  at  the  Lake  County  Public  Works.  123  North  Sinclair  Avenue  Tavares  Flonda 
Send  comments  to  Mr  Jim  Strvender,  Jr.,  P.E..  P.LS.,  123  North  Sinclair  Avenue,  Tavares  Flonda  32778 


None 


•70 


iinois 


Milan  ?V>iiage). 
Rock  isiand 

Counry, 


Rock  River 


Approximately  0  63  mile  downstream  of 
Chicago  Rock  Island,  and  Pacific  Rail- 
road 

Approximately  530  feet  upstream  of  U  S 
Route  67  I 

North  Channel  Rock  River      At  confluence  wth  Rock  River  | 

Approximately  300  feet  downstream  of 
the  Sears  Dam 

Maps  available  'cr  nspec'cn  a'  'ne  W  lan  viiage  Administrators  Office   321  West  2nd  Avenue.  Milan.  Illinois 

Send  comments  'c  Mr   Dja"e  Dawson.  Milan  Village  P-es  -len-    ;    age  Han   321  West  2nd  Avenue.  Milan.  Illinois  61264. 


•563 


•565 

•563 
•563 


•564 


•564 

•564 
•564 


(Minois   ,  Pock  isiand    C 

Rock  Island 
County 


Mississippi  River 


Rock  River 


A!  confluence  of  Rock  River 


Approximately    2  100    feet    upstream    of 

conf'uence  with  Rock  River 
A!  tne  confluence  with  Mississippi  River 
Approximately  0  55  mile  downstream  of 
Chicago   Rock  Island   and  Pacific  Rail- 
road 


•563 


•563 

•563 
•563 


•564 


•564 

•564 
•564 
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State 


City  town  cojnfy 


Source  cf  f!ood'nq 


Location 


#Oeptri  in  teet  aoove 

ground.  Elevation  in  feet 

(♦NGVD)  (♦NAVD) 


Existing 


Modified 


North  Channe   Rc>:«R.f      A- confluence  with  Rock  River  '563  "564 

Approximately    1650    teet    upstream    of  •SSS  "564 

confluence  with  Rock  River 

O'd  Channel  f/ii' Creew  A 'Interstate  280  None  |  "563 

Approximately    1.280   feet   upstream   o(  None  j  '563 

1      Interstate  280  I 

Maps  available  for  inspection  at  the  City  Mali   1528  3rd  Avenue   Rock  island.  Illinois 
Send  comments  to  The  Honorable  Mark  Schwieben.  Mayor  of  the  City  of  Rock  Island.  1528  3rd  Avenue,  Rock  Island,  Illinois  61201. 


T 


Illinois 


•572 


•573 


None 


Rock  Island  County     Shaffer  Creek  At  the  confluervce  with  Rock  River  .... 

(Unincorporated  I 

Areas  I  I 

I  App'ox  -Tidtety  900  feet  upstream  of  East 

Maps  available  for  inspection  at  the  Rock  Isiand  County  Buiidmg   ^504  'MO  A.-enue   Boor  Is. ana  Illinois 

Send  comments  to  Mr   William  R    Armstrong,  Chairman  o1  the  Rcxk  isiand  County  Board,  Rock  Island  County  Building,  1504  3rd  Avenue 
Rock  Island.  Illinois  61201. 


579 


Illinois 


Silvis  (City;,  Rock 
Island  County, 


Maps  available  for  inspection  at  the  Silvis  City  Inspectors  O^tce 


Unnamed  CreeK  Approximately  165  feet  upstream  of  ttie 

dam 
Approximately  525  feet  upstream  of  tt>e 

dam 

12  '  si  Avenue   Silvis  Illinois. 


None 

None 


Maps  available  for  inspection  at  the  City  of  Carmei  Department  o'  CoTiTijnirv  Se^  ceb    1  Civic  Square,  Carmel,  Indiana 
Send  comments  to  The  Honorable  James  Bramard  Mayor  of  the  0%  ;'  Cd^mel,  1  Civic  Sq-a-e  Carmel,  Indiana  46032. 


Indiana 


Grant  County  (Un- 
incorporated 
Areas) 


Lugar  Creek 


A'     '-.e 
Fiver 


confluence    with    Mississinewa 


Mi.nroe    Dilch    and 


Monroe  Ditch 


Tippey  Ditch   

Mississmewa  River 


At    cont.jeni,.  t     A 

Tippe>  D^tc* 

At  the  confluence  with  Lugar  Creek    

A  point  approximately  1  4  miles  upstream 

of  State  Route  700, 

At  the  confluence  with  Lugar  Creek  

Oovvnstream  side  of  Bradford  Pike 

Approximately  0  4  miie  upstream  of  State 

Routes  9  and  13 
Approximately  1.600  feet  downstream  of 

confluence  of  Bean  Run 


None 


None 

None 
None 

None 
None 

None 

None 


•650 
•650 


Send  comments  to  The  Honorable  Lyie  E 

Lohse   Mayor  ot  the  C^ty  ,o! 

Si  MS    10.32  "St  Avenue.  Silvis,  Illinois  61282 

Indiana 

Carmel  (City), 

Hamilton  County 

Cool  Creek  

Hot  L'Ck  CreeK 

Appiox.^ateiv   0  975  miles  upstream  o( 
confiuencf:  A—  West  Fork  White  River. 

At  East  146th  Street    

A'  'ontiuence  with  Hot  Lick  Creek  

•744 

'•816 
•769 
•769 

None 
None 

None 
None 
None 
None 
None 

None 
None 

None 
None 
None 
None 
None 

•743 

•818 
•770 

Little  Coo'  Creek  

Ltlie  Eagle  Creek  

Kirkendan  CreeK  

Approximately    450   feet    upstream   from 

confluence  with  Cool  Creek 

Ai  confluence  with  Co^     ''t-'-k    

Approximately    150    tee!    downstream   of 

most  jrsi'eam  crossing  of  East  136tti 

Street 

A'COijntj    r>i '■.'"' >!■".             

•770 

•806 
•845 

'865 

A'  Wes*  '46;'-  S''<'H-'            

A' -ro'M'jeii.i^  A  t'-'  ,t,-i--!  Ditch  

A'  Fast  MPf-  Slrr-pt               

•865 
•768 

Mitchener  D'tch    

Spring  Mill  Run     

•770 

Appro x:mate'>    'Cn'j    'ee'    downstream   o< 

Che-fy  Tree  Road 

A!  East  M6tr-  Street                    

Approximate'v  3CC  'eet  upstream  of  con- 
fluence v\.  t*-  vV  ■  .dms  Creek 

At  ronti,je'X,f"   ^•■■'*'   »'»'>^l'  Run                      

•771 

•804 

•794 

Vestal  D'tch  

•853 

A*  co'^fiuence  a'  rr  Aes'  f^ork  While  River 
At  East  146th  Street                           

•746 

Well  Run        

•769 

.^ 

At  confluence  with  Spnng  Mill  Run  

•853 

Approximately  ■"  000  feet  downstream  o< 

Torrey  Pines  Circle 

•860 

•794 


•835 

•835 
■851 

•835 
•841 
•784 

•824 
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State 


City  town,  counr. 


Source  of  flooding 


Location 


#Oepth  In  feet  above 

ground  Elevation  in  feet 

CNGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  'or  inspection  at  the  Gra^t  Count,  Aif-M  Pidnni.nq  Qttice  401  South  Adams  Street.  Marion.  Indiana. 

Send  comments  to  M'   David  GiicKfieid   ChariTian  ^  -he  Gram  Counf,  Board  of  Commissioners  401  Southi  Adams  Street.  Marion.  Indiana 
46953 


Salmon  Falls  River 


Maine  Lebanon 

(Town)  York 

Coun^/ 

At  upstream  corporate  limits 

Maps  available  tor  inspectio'-'  a'  'he  Lebar^oo  Code  Eotorcpf^^ent  Qttice  655  Upper  Guinea  Road.  Lebanon,  Maine. 
Send  comments  'o  Mr  Giiber  Zmck   Chairman  of  the  Town  of  Lebanon  Selectmen   P  O  Box  339.  Lebanon.  Maine  04027 


I 


A!  lownstream  corporate  limits  .. 


None 


None 


•190 


•421 


Grand  Falls  Flowage 


Maine    Princeton  iTowm 

Washington 

COuhtv 

Lewv  Lake  Entire    shoreline    within    the    Town    of  None 

Pnnceton 
Long  Lake  Entire     shoreline     within     the     Town     of  None 

Princeton 

Maps  available  'or  inspection  a*  'he  P^'nceton  Town  Office   15  Dppo'  Sf^eet   Princeton,  Maine 

Send  comments  to  M^  Greg  Mon^   Chairman  of  the  Town  of  Pnnceton  Board  of  Selectmen.  P  O  Box  408.  Princeton.  Maine  04668 


Entire     shoreline     within     the     Town     of 
Princeton 


None 


•204 

•204 

•204 


Massachusetts 


Westwood    Town 
NortoiK  Courts 


Bubhiirq  Brook 


Mm  Brook 


Pj'qatory  Brook 


South  Brook 


I 


Approximately  40  feet  upstream  of  the 
confluence  with  Petiee  Pond 

Approximately  800  feet  upstream  of  North 
Street 

Approximately  40  feet  upstream  of  con- 
fluence with  Pettee  Pond 

Approximately  1 ,000  feet  upstream  of 
Hartford  Street 

At  Everett  Street  

Approximately  1  19  miles  upstream  of 
Gay  Street 

At  the  confluence  with  Purgatory  Brook  ... 

Downstream  side  of  East  Street     

Maps  available  for  inspection  at  the  Westvvood  BuHdmq  Department   50  Corby  Street,  Westwood,  Massachusetts 

Send  comments  to  Mr    Thomas  J    Djnn    Cnai-man  :*  the  Tow  ot  Westwood  Board  of  Selectmen.  Town  of  Westwood,  580  High  Street, 
Westwood   Massachusetts  02090 


•145 

•144 

None 

•228 

•145 

•144 

.  '240 

•236 

•69 

•66 

None 

•175 

•71 

•67 

•78 

•76 

Minnesota    Blame  (CityV  '  Countv  Ditch  41  (Sand 

Anoka  County  Creek i 


Counfy  Ditc^  60  'Branch 


At  upstream  side  of  117th  Avenue 


Pleasure  C'eek 


Approximately    1  100    feet    upstream    of 

State  Route  65 
Approximately    350   feet   downstream   of 

.Jefferson  Street 
At  State  Route   14  downstream  side  of 

Polk  Street 
Approximately  450  feet  upstream  of  Uni- 

/ersity  Avenue 
At  98th  Lane         


None  j 

None 

I 

•891  I 

I 

•896 
•891 
•894 


•892 


•894 
•895 
•892 

•893 


Maps  available  for  inspection  at  the  City  ot  Blame  Admi'ustrative  Ottce    Engineenng  Department,  9150  Central  Avenue  Northeast,  Blame, 
Minnesota 

Send  comments  to  The  Honorable  Tnomas  Ryan    Mayor  of  the  City  oi  Blame,  City  of  Blame  Administrative  Office.  9150  Central  Avenue 
Noftfieast  Blame  Minnesota  55434 


New  Hampshire 


Conway  iTown, 
Carroll  County 


Kearsarge  Br'»i> 


I 


PequawKe"  Roao 


At  the  Conway  Scenic  Railroad  bndge  .... 

Approximately    0  36    mile    upstream    of 

Cranmore  Road  bndge 
Entire  shoreline  within  community 


•472 

None 

•465 


•471 
•550 
•464 


Maps  available  for  inspection  at  the  Town  Han    1634  East  Mam  Street  Center  Conway,  New  Hampshire, 

Send  comments  to  Mr  Gan^  Webster  Chairman  of  the  Town  of  Conway  Board  of  Selectmen,  Town  Hall.  P  0.  Box  70.  Center  Conway.  New 


Hampshire  03813 

New  Hampshire           Strafford  (Town) 

Bow  Lake  

: : , 

Entire  shoreline  in  the  Town  of  Strafford 

None 

*517 

Strafford  County 
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State 


City /town/county 


Source  of  flooding 


L  ocat'O" 


*Depth  ,n  leet  above 

ground  Elevation  m  teel 

(•NGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Tovi/n  Office,  Route  202A.  Center  Strafford   Nevs  Hamps^^  re 

Send  comments  to  Mr   Lester  Huckms,  Chairman  of  the  Town  of  Strafford  Boaro  o*  Seieci-^e'    'v.-  Office,  P.O  Box  23.  Center  Straftord. 
New  Hampshire  03815 


New  Jersey Berkeley  (Town- 
ship), Ocean 
County 


Atlantic  Ocean 


At  10th  Lane  extenoed 


•13 
•9 


Approximately  "  X  ^ee'  east  ot  intersec- 
tion 0*  'Otn  Lane  a^o  East  Ce''''a'  A-,- 
enue 

Bamegat  Bay Snoreime  at  Base'r  l"  vt-   exte' ,:)f^:  *6  '9 

Approx.fTiate'v   ■  "Ti-e  ^tT^fieas'  „■■  Sedge  ;  '9  *6 

Islands 

Maps  available  for  inspection  at  the  Berkeley  Town  Hall,  627  Pmewaid-Keswic  Roao   Ba,    -e   Ne^  .-e'sey  08721-0287 
Send  comments  to  Mr   Leonard  Roeber   Berkeley  Township  Administrator   62~  P  npAaa  KesAu  >■  Road    p  0   Box  B.  Bayville.  New  Jersey 
08721-0287. 


•16 


#1 


'305 


•335 


•336 


New  York  Fort  Plain  (Village)       Otsquago  Creek      Approximately  540  feet  upstream  of  the  1 

Montgomery  i      confluence  wit*^  tne  MonawK  River            \ 

County  ' 

I  '  Apprcximaie'v  SO  teet  jpstrea.m  o*  State  i 

Maps  available  for  Inspection  at  the  Fort  Plain  Village  Hall   168  Canai  Street   Fon  Pia  -    Slew  Vo^v 

Send  comments  to  The  Honorable  Thomas  L  Quackenbush.  Mayor  of  the  Village  ol  Fon  Pia -i   >-l"  ^'am  Village  Hall,  168  Canal  Street.  Fort 
Plain,  New  York  13339 


•306 


New  York  Herkimer  (Village),       West  Canada  Creek 

Herkimer  County 


Approximately    6(Xi    tee'    aow^st^eam   of  |  *388  ^387 

East  Slate  Street 'Stale  Rojte  5'  ' 

At  the  upstream  corporate  umits  Af  tne  ^414  '413 

,       Town  ot  Herkimer  'approximately   1  36  , 
miles  upstream  o*  East  State  Street)        ' 
Maps  available  for  inspection  at  the  Herkimer  Village  Municipal  Hall,  120  Green  Street  Hen^me'   Ne*  >  or^ 
Send  comments  to  Mr  James  Franco.  Herkimer  County  Department  of  Public  Worxs   Souti-  vNasn  ngto-   Si-eet   Herkimer,  New  York  13350 


New  York  i  Jay  (Town),  Essex       East  Branch  Ausabie  At  tne  confluence  wi'--  Ajsaoie  R  ver 

County  River. 

At  the  upstream  corporate  '"-its    aoproxi- 
maleiy    2  24    miies    jpstrea""    <.) 
Route  9N 1 

Ausabie  River  '  At  the  downstrea'^  corctorate  h't^is 

At    the    confluence    o*    East    a'^d 
Branches  of  Ausabie  R  ve' 
Tnbutary  to  East  Branch         At  the  confluence  wfi-  East  Bra'v  -  Ajsa 
Ausabie  River  bie  River 

At  NYS  Route  9R 
West  Branch  Ausabie  At  the  confluence  wif-  tne  Ausab.e  River 

River  I      and  East  Brancn  Ausapie  Rver 

Approximately   250  fee'   upstream  of  the 
confluence  w-tti  the  AusaDie  f^^^e' 

Maps  available  for  inspection  at  the  Jay  Town  Hall   School  Street  Ausabie  Forks   New  Von< 

Send  comments  to  Mr  Thomas  O'Neill.  Jay  Town  Supenvisor  P  O  Box  730  Ausab'e  ForKs   Nev»  York  12&12. 


•551 

•550 

0X1- 

None 

•724 

.■YS 

None 

"491 

V  (■■•:- 1 

•551 

•550 

None 

None 
•551 

•553 


New  York  Port  Jervis  (City),         Neversink  River    ,  Downsfrea'^"  corporate  limits  

Orange  County 

Approximately   C  05    mfe    do/inst^eam  of 
Mam  Street 

Delaware  River      Downstream  corporate  '  rris  

Upstream  corporate  Hmits      

Maps  available  for  inspection  at  the  Port  Jervis  Municipal  Buildmg   14  Hammond  Street  Pon  jervis  New  ^  ork  12771. 

Send  comments  to  The  Honorable  R  Michael  Worden,  Mayor  of  the  Cify  ot  Pon  jer^-s  p  C  Box  •  30^   p  .n  jervis,  New  York  12771. 


•432 
•431 


•451 
•431 


•589 

•765 
•550 

•552 


•427 

•427 

•448 
•426 


North  Carolina 

Belmont  (City), 
Gaston  County 

Catawt)a  River 

Approximate!.   3  650  'eet  dcwn^feam  of 

^4one 

•585 

Norfolk  Southern  Rai'road 

Approximately  250  'eel  upstrea^  o'  I'^ter- 

None 

•587 

state  85 

South  Fork  Catawba  River 

Approximately    S'fi    '^ries    jpsfeam    of 
Armstrong  Road 

•569 

•571 

At  Armstrong  Ford  Roaa      

•570 

•571 

1 
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1                   1 

#Depth  In  feet  above 

1                    ' 

ground.  Elevation  in  feet 

State                       Ciry  town, county                 Source  ''f  *looOirq 

Location 

CNGVD)  (♦NAVD) 

Existing 

Modified 

Curtis  Brancri  

At  confluence  with  South  Fork  Catawba 
River 

•569 

*571 

, 

\  Approximately  980  feet  upstream  of  the 

•570 

•571 

confluence  with   South   Fork  Catawba 

River 

Maps  available  tor  inspection  at  the  Belmont  C^tv  Hail    '  15  Nonth  Mam  Street,  Belmont,  North  Carolina, 

Send  comments  to  The  Honorable  Billy  Joye   Mayor  of  the  City  of  Belmont,  P.O  Box  431,  Belmont,  North  Carolina  28012. 

North  Carolina 

Bessemer  City 
iCityi   Gaston 
County 

• 
Unnamed  Tributary  2  to          Approximately  1 .6^5  feet  downstream  of 
Long  Creek                             Iowa  Avenue 

None 

•793 

Approximately     325     feet     upstream     of 

None 

*820 

Maine  Avenue 

Gates  CreeK   Approximately    1  12    miles    upstream    of 

None 

•790 

Interstate  85 

Approximately  1  5  feet  upstream  of  Inter- 

None 

•840 

state  85 

Unnamed  Tributary  1  to          Approximately   290   feet   downstream   of 

None 

•788 

Long  CreeK                              Arrowood  Dam, 

]  Approximately    1  1 90    feet    upstream    of 

None 

•830 

Arrowood  Dam 

Unnamed  Tnbutanv-  to             Approximately  650  feet  upstream  of  Elev- 

None 

•789 

Abemathv  Creek.              ,      enth  Street 

Approximately  875  feet  upstream  of  Elev- 

None 

•790 

enth  Street 

Maps  availabte  for  inspection  at  the  Bessemer  C'tv  Hall    '32  West  Virginia  Avenue,  Room  207.  Bessemer  City.  North  Carolina. 

Send  comments  to  The  Honorabfe  Allan  Fams   Mayor  o*  the  City  of  Bessemer  City,  132  West  Virginia  Avenue,  Bessemer  City. 

North  Caro- 

Iina  28016 

North  Carolina             Cherryville  (Town:       Beaverdam  CreeK   ]  Approximately    150   feet   downstream   of 

None 

•868 

Gaston  County 

Sullivan  Road 

Approximately  500  feet  upstream  of  Pink 

None 

•916 

Street 

Approximately  1  31  miles  upstream  of  8th 

•601 

•611 

Avenue 

Maps  availaWe  for  inspection  at  the  Cramierton  Town  nan    i55  North  Mam  Street,  Cramerton,  North  Carolina, 

Send  comments  to  The  Honorable  Cathy  Sues  Mayor  o*  tne  Town  of  Cramerton    155  North  Main  Street,  Cramerton,  North  Caroli 

na  28032 

North  Carolina  Gaston  County            Catawba  Creek Approximately  1,475  feet  upstream  Beaty 

•618 

•626 

(Unincorporated 

Road 

Areas) 

1 

Approximately   838  feet   downstream   of 

None 

•588 

1 

j      Union  New  Hope  Road 

Ca'awba  River  Aporoximately  2  8  miles  upstream  of  con- 

None 

•594 

1 

fluence  with  Dutchman  s  Creek 

At  confluence  with  South  Fork  Catawtia 

None 

"571 

River 

Duharts  Creek  Approximately  0  60  mile  downstream  of 

•596 

•604 

1                                                  Cramerton-McAdenville  Road 

J 

1  Approximately    0  35    mile    upstream    of 

•65? 

•656 

Lowell- Bethesda  Road 

• 

F'tes  Cree»     Approximately  75  feet  upstream  of  CSX 

•619 

•620 

Transportation 

Approximately    1  1    miles    upstream    of 

None 

•674 

West  Catawba  Avneue 

Tnbutan,  R-5 Approximately    150   feet  downstream   of 

None 

•713 

Interstate  85 

Approximately    0  50    mile    upstream    of 

None 

•814 

Gates  Road 

Unnamed  '^'ibutan^  1  to          Confluence  with  Long  Creek  

None 

•773 

Long  CreeK. 

Approximately   325   feet   downstream   of 

None 

•788 

Arrowwood  Dam, 

Unnamed  Tritji_,tarY  2  to          Confluence  with  Long  Creek  

None 

•741 

' 

Long  CreeK 

Approximately  1  645  feet  downstream  of 

None 

•793 

Iowa  Avenue 

!  Unnamed  Tributary  to             Approximately  625  feet  upstream  of  Elev- 

None 

•789 

Abernathy  Creek 

enth  Street 

- 
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State 


City /town/county 


Source  of  flooding 


Locafion 


Abernathy  CreeK 


Beaverdam  Creek 


Gates  Creek 


i^Oepth  in  teet  above 

ground  Elevation  in  feet 

rNGVD)  (♦NAVD) 


Existing 


Modified 


Tributary  C-iO 


Tributary  C-10-1 


Kittyt  Branch 


:-io-i 

jrs'red'^'  of  East 

now^s!'f-a'r;    of 


I'd  Aba  River 


ConfiLience  with  Abernathy  Creek None 

Approximatety  50  feet  upstream  of  US  None 

Route  2974 
Approximately  660  'ee'  jpsfea'^'  o!  inter  None 

state  85 
Approximately    425    tee'    oow's'^eam    gf  None 

Dallas  CherryvHie  HighAav 
Approximately    2"5    *ep'    :!o\\' sfr'a-^,    of  None 

PinK  Street 
Approximateiv    'OC'    tee'    :ii,'A'^K'T-am   of  None 

Interstate  85 
Approximately    6  025    'eet    .jps^'ftrt-^    of  None 

Interstate  85 
At  the  confluence  wif^  Tr  t',,!a 
Approximateiv   100  'eet 

Hudson  Bojievara 
Approximately    575    tee 

East  Hudson  Bouieva 
Approximately  650  tee' 

Hudson  Bouievara 
At  the  confluence  wif^  C 
Approximateiv    40    tee' 

CSX  Railroad 

At  tne  cont'uence  wt*"  Cata\At)a  F-^  ■.(■'  

At  North  Carolina  State  Roaa  25"^ 
At  confluence  with  Catawoa  Rive? 
Approximately    3  620    tee'    upstream    of 

confluence  with  Catawtia  River 

At  the  confluence  wif-  Catawba  Rvr-'  

Approximately     '  4~C'    teei     jps'-eaTi    of 

confluence  o'  the  Stowc  Branch  Tntxi- 

tary 

Stowe  Tnbutany'       At  the  confluence  witr  Stowe  Branc'- 

Approximateiy     1  260    feet    jpstream    of 

confluence  witt-  Stowe  Brancn 
Maps  available  for  inspection  at  the  Gaston  County  Planmn^'Code  Enforcement  Office  2t2  West  Mair^  Avenue   Gastonia, 
Send  comments  to  Mr.  Philip  Ponder,  Intenm  Gaston  County  Manager  P  O  Box  i578  Gaston, a   Norn-  Caronna  28053 


•720 
•716 

•771 

•834 

•909 

•726 

•790 


of 


South  Fort<  Catawba  River 
Nancy  Hanks  Branch 

Stowe  Branch  


•712 
•726 

•715 
•732 

•724 

•720 

'.one 

•731 

•571 
•584 

•sas 

'565 

•569 
•569 
•571 
•584 

•571 
•571 
•585 
•565 

•572 
•584 

•585 
•S85 

•576 
•584 

•565 

•565 

North  Carolina 

North  Carolina 


"T 


Gastonia  (City) 
Gaston  County 


Forest  Brook  Branch  .  At  coritiupnce  vMf-  Catawt-a  Oeek 


I  Approx.maieiy      '2'-     tee 
j      Pmeridge  Avenue 

Duharts  Creek  ■  Approximately   0  48   m.-e 

I      Loweii-Bethesda  Road 
i  Approximately     450     'ee 
I      Redbud  Road 

Catawba  Creek i  Approximately   0  8 


jps"ea 


dCA' 


of 

rf^m    of 


Jpst'p.1'^" 


of 

e    dow'nstream   of 


confluence  w-tr^  f^orps!  B-O'*'"  Branch 


App'oximateiy     6: 
Vance  Street 


•ee'     jpsiream     of 


Tnbutary  C-3  I  At  the  con' 


Of 


;e  A'!'.  CaiawPa  Cffek 
1  Approximately  '  200  teei  ^ps'-f-ar^ 
'      Sieepie  Chase  Road 

Tnbutary  C^    '  At  the  confluence  with  Catawba  C-eei- 

j  Approximately  2  OOC-  'eel  upstream  ot  the 
!      confluence  w  t^  Catawba  Creek 

Tributary  C-5  '  At  the  confluence  wif-  Catawba  Creek 

Approxim.ateiy    '  350    'ee'    upstream    of 
East  Hudsor-^  Boulevard 

Tnbutary  C-5-i   [  Al  the  confluence  o*  Tnbuiar,  C    5        

I  Approximately     '  325    '^et    jps'Tr^m    of 
I      East  Hudson  Bouievarc 

Tnbutary  C-6  !  At  the  confluence  wth  CatawDa  C 

j  Approximately  0  4  mne  upstrearr' 
I      Hudson  Boulevard 

Tnbutary  C-7  \  App'oximateiy  250  feet   upstrea-r 

confluence  with  Catawba  C'ee*! 
■  Approximately  480  feet  jpstrea 
rel  Lane 
Tnbutary  C-8 '  At  the  confluence  wir-  Catawba  C'eek 


•628 

•819 
*623 
'665 
•617 
None 
•644 


T 


"ek 


East 


ot  the 


o'  Laj- 


•648 
•674 

•654 
•687 

•660 
•691 

•678 
•7» 


•734 
•695 


'635 
•821 
•628 

DOO 

•625 

'769 

•649 
•696 

•655 
•681 

•658 
•681 

•658 
•680 

•680 
•735 

•695 

•731 

•699 
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State 


Cit^;  town, county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground  Elevation  in  feet 

CNGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  for 
Send  comments  !o 

Nortti  Carolina 


Approximately    0  34    mile    upstream    of 
Scotch  Drive 

Tributary  C-9 At  tne  confluence  with  Catawba  Creek    ... 

Aporoximiately  0  30  mile  upstream  of  con- 
fluence with  Catawba  Creek 

Tributary  C-10 At  the  confluence  with  Catawba  Creek  ....  | 

Approximately  100  feet  upstream  of  East 
Hudson  Boulevard 

Tributary  C-10-1  At  the  confluence  with  Tnbutary  C-10 

Approximately    575   feet   downstream   of 
East  Hudson  Boulevard  1 

Tributary  C-11  At  the  confluence  with  Catawba  Creek     .   ' 

Approximately    1.210    feet    upstream    of 
Efird  Street  . 

Tributary  C-12 At  the  confluence  with  Catawba  Creek    ...  | 

Approximately  275  feet  upstream  of  Oak- 
land Street 

Tributary  C-14  At  the  confluence  with  Catawba  Creek    ...  j 

Approximately     300    feet     upstream     of 
Tenth  Avenue 

Tributary  C-15  At  the  confluence  with  Catawba  Creek 

Approximately     540     feet     upstream     of 
Home  Trail  1 

Tributary  C-16  At  the  confluence  with  Catawba  Creek 

Approximately  475  feet  upstream  of  the 
confluence  of  Tnbutary  C-1&-1  j 

Tributary  C-16-1  At  the  confluence  with  Tnbutary  C-16    .,     ' 

Approximately  1,310  feet  upstream  of  ttie 
confluence  with  Tnbutary  C-16 

Tributary  R-5 Approximately  0  32  mile  from  confluence 

of  Crowders  Creek, 
Approximately  350  feet  from  confluence 
of  Oates  Creek  j 

Avon  Creek  At  the  confluence  with  Catawba  Creek    ... 

Approximately    75    feet    downstream    of 
U  S   Route  2974  j 

Oates  Creek  At  the  confluence  with  Tnbutary  R-5  I 

Approximately    100   feet   downstream   of 
Interstate  85 

psoectior  at  the  Citv  ot  Gastooia  Engineer  5  Of+ioe   181  South  Street,  Gastonia,  North  Carolina 
The  HcToraoie  ,jennite'  S'uitz   Mayor  of  the  C^t\  of  Gastonia   P  0  Box  1748,  Gastonia, 


McAdenviile 
(Town)   Gaston 
County 

I 


South  F?rk  CataAOa  River     Approximately  2,950  feet  downstream  of 

i      Mam  Street 


•733 

•736 

•697 

•702 

•714 

•717 

•704 

•714 

•726 

•732 

•712 

•715 

•724 

•720 

•712 

•717 

•757 

•759 

•713 

•718 

■762 

•760 

•725 

•728 

•732 

•735 

•733 

•737 

•747 

■746 

•743 

•744 

•749 

•753 

•745 

•747 

■756 

■758 

•689 

■688 

•708 

■707 

•701 

•703 

•779 

•778 

None 

•708 

None 

■726 

None 


None 


Approximately     1  9    miles    upstream    of 
Highway  85 

Maps  available  for  inspection  at  tne  McAden.ine  TQi^n  Hail    i25  Mam  Street,  McAdenviile,  North  Carolina, 
Send  coTiments  '0  The  HororaDie  Jer-v  i-ietton   Mayor  of  the  Town  nt  McAdenviile.  P  O  Box  9,  McAdenviile,  North  Carolina  28101. 


Mount  Hofiy  :C'tV 
Gaston  Count> 


North  Carolina  Mount  Hofiy   C'tv         Catawba  River     Approximately  230  feet  upsream  of  Inter- |  None 

state  85 
Approximately    1.910    feet    upstream    of  None 

confluence  of  dutchmans  Creek  j 

Files  Creex  At  confluence  with  Catawba  River    '  None 

I  Aoproximately    2,850    feet    upstream    of  '612 

Belton  Avenue  i 

Duicnmans  C.resk  At  confluence  with  Catawba  River  j  '577 

I  Approximately    3,750    feet    upstream    of  '591 

'  Mam  Street 

Maps  available  for  .nspecticr  at  tre  Moun*  HoiIv  City  Haii    1 3i  Soutr  Mam  Street  Mount  Holly,  North  Carolina 
Send  comments  tc  The  Honcrao'e  F^a 


Ohio 


Montezuma  iVii- 
lage-  Mercer 

Courrv 


McLean   Mayor  of  'he  Cty  of  Mount  Holly  P  O  Box  406,  Mount  Holly.  North  Carolina  28120. 

Giand  LaKe  St   Man^s  At  intersection  of  Wyatt  Street  and  Canal  None 

Street  i  i 


•584 


•611 


•587 
•591 

•589 

•615 

■592 
•592 


•873 
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#Depth  m  feet  above 

ground  Elevation  m  feet 

State  . 

City/town'county              Source  of  flooding 

Location 

CNGVD)  (♦NAVD) 

1                                                                                      ' 

Existing           Modified 

Maps  available  for  inspection  at  the  Montezuma  Village  Hall,  69  West  Mam  Street  MoniezjT-.a   O'il 

Send  comments  to  The  Honorable  Charlotte  Garman,  Mayor  of  the  Village  ot  Montezuma   p  C    Box  '  '6   Montezuma.  Ohio  45866. 

Ohio Niles  (City),                  Meander  Creek    Approximaleiy  0  5  n-me  jpst'ea^'  ot  CSX 

•861 

•862 

Trumball  County 

Transponaiion 

Approximately  5C  *ee'   jpstream  of  cor- 

'861 

•862 

porate  limits 

Maps  available  for  inspection  at  the  Niles  Building  and  Zoning  Department  34  West  State  Street   Nnes  0*-iic 

Send  comments  to  The  Honorable  Ralph  Infante.  Mayor  of  the  City  of  Niles  34  West  State  Stree'   Nies   0'  "    44446 

Pennsylvania  

Browmanstown             Lehiah  River  ADoroxirnateiv   0  ^6   mne   c!ov\nst'ea'^    of 

None 

•417 

(Borough),  Car- 

State Route  895 

bon  County 

Approximately     0  49     m.ie     jpst'eam    of 

None                 -432 

Slate  Route  895 

Fireline  Creek           

At  confluence  with  Lehigh  River  

None 
None 

•424 
•545 

Approximately   i  "50  tee"  dOA-ns'^paf^  of 

Cherry  Hiii  Road 

Maps  available  for  inspection  at  the  Bowmanstown  Borough  Hall   Mill  and  Ore  Streets   Browrriaistovw    Pe'"Sv\an,a, 

Send  comments  to  Mr   Verdell  Steigenwalt.  President  of  tt>e  Bowmanstowri  Borough-  Counc     PC    Bo   ';"    B  /.manstown.  Pennsyfvama 

18030 

Pennsylvania  East  Penn  (Town-        Lehigh  River  Approximately   1  7  miles  aovs-istream  of 

•385 

•388 

ship),  CartKin 

Paimerior  Dam 

County 

Approximately    5  1(K    tee'     jpst^eaT    of 

•437 

438 

Stale  Route  895 

Maps  available  for  inspection  at  the  East  Penn  Township  Building   167  Municipal  Road   Lerngntor^   Pennsylvania 

Send  comments  to  Mr  Gordon  Scherer,  Chairman  of  the  East  Penn  Township  Board  ot  Supervisors    167  Municipal  Road.  Lehighton.  Penn- 

sylvania. 

Pennsylvania  

Franklin  (Town-            Lehigh  River  Approx.maleiy     '     m.ie     .aownst'ea-r       '                   449 

ship),  CartJon                                                        |      State  Route  209 

•452 

County 

1 

Approximately   0  82   mite   downstrpa-"   of 

•491 

•497 

Lehigh  Valley  Railroad                                 1 

Maps  available  for  inspection  at  the  Franklin  Township  Hail  900  Fairyland  Road  Lehighton   PennsvWania 

Send  comments  to  Mr  Glen  Haydt.  Chairman  of  the  Franklin  Township  Boa'd  of  Supervisors   9(Xj  Fa^vanr;  R:,af1   Lehighton   Pennsylvania 

18235 

Pennsylvania  

I                                               1 

Jim  Thorpe  (Bor-          Lehigh  River  Approximately  0  82  mile   downstream  of                 '491 

ough),  Cartxjn                                                            Leh.gh  Vaiiey  Raiiroao 

•497 

1                            ■                       Approximately   2   miie   jpst'eaT'     if   Siaii'                 None 

•564 

1                                                       Route  903 

Maps  available  for  inspection  at  the  Jim  Thorpe  Borough  HaH   101  East  Tenth  Street  J  m  Thorpe    Pennsyvana 

Send  comments  to  Mr  Mike  Sotranko,  President  of  the  Borough  of  Jim  Thorpe.  101  East  Tenth  Sfeet  Jim  Thorpe.  Pennsytvania  18229. 

Pennsylvania  

Langhome  Manor        Chubb  Run       .                       At  Comiy  Avenue         

•83                   '96 

(Borough).  Bucks  > 

1 

Approximately   9C  teet   Apprc*  ""ately  90 

•196                 '197 

feet  upstream  of  Giiiar^'  Avpnje                                       1 

Maps  available  for  inspection  at  the  Langhome  Borough  Building  618  Huimevilie   Langhome  Mano-    Pe-^T-,  van.o 

Send  comments  to  Ms  Maryann  Bames.  Borough  of  Langhome  Manor  Counci  President  6 "6  Hu-mevi  ^t  Head.  Langhome  Manor,  Pennsyl- 

vania 19047. 

Pennsylvania  

Lehighton  (Bor-            Lehigh  River  Approximately   1  *6C  teei  aow^s"-ea-^    of 

ough).  Carbon                                                       i      State  Route   209 

•459                  '464 

County 

Approximately     i  3    miles    AppioximMely 

•475                  ^482 

90  tee!  upstream  ot  State  Route  209. 

Mahoning  Creek  

At  the  COnfijence  yv't^  LPh.g'-  R\e' 

•459                   -464 

1 

Approximateiv  t  60C^  fept  ,jps''f-a'^~  ot  the  '                 '463                   '464 

contijence  w  tn  Lehigh-  P've- 

49590 
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Sta!^ 


Cit>  town  county 


Source  of  flooding 


^ocation 


^'Depth  in  feet  above 

ground  Elevation  in  feet 

(•NGVD)  (♦NAVD) 


Existing 


Modified 


Maps  ava!iar:ie  to^  pscec'ic  a'  •'^e  ^ehighton  Borougfi  Hall.  1  Constitution  Avenue   Lehigfiton   Pennsylvania 

Send  ccn"nen!s  to  Mr  John  Ha^ose^   Manager  of  the  Borough  of  Lehighton,  P.O  Box  29   Lehighton   Pennsylvania  18235 


Pennsylvania 


Lower 

TcAamensigf 
iTownshipi   Car- 
bon Counry 


Lehigh  River 


Aquashicola  Creek 
Fireline  Creek  


Approximate S;    '  7  miies  downstream   of 
Palmerton  Dam 


'None 


None 


♦388 


•443 


Approximately   620   feet   downstream    of 

Pennsylvania  Turnpike 

At  the  confluence  with  Lehigh  River     |  None  *393 

Approximately  2  miie  upstream  of  State  None  *468 

Route  903 
Approximately  1  750  feet  downstream  of  None  *545 

Chern/  Hill  Road 
Approximately     i  2     miles     upstream     of  None  *687 

Chern/  Hill  Road  i 

Maps  a'^a  iaoie  'c  ^spec  or  a;  'ne  Lower  Towamensing  Township  Hail,  595  Hahns  Dair/  Road   Palmerton   Pennsylvania 
Sena  com'-^en's  'c  Mr   G  en  Hahn,  Chairman  of  the  Lower  Towamensing  ToA^snip  Board  of  Supervisors  595  Hahns  Damy'  Road   Palmerton 
Pennsylvania  18071 


Pennsylvania 


I 


Lehigh  River     

Mahoning  Creek  


Approximately    5  100    feet    upstream    of 
State  Route  895 


•437 


•438 


Mahoning  iTo/.n 
5hip(   CartX)' 
County, 

A'  'i^e  confluence  with  Lehigh  River 
Approximately     500    upstream    of    con 
fluence  with  Lehigh  River 

Maps  ava  laoie  'or  nspec'ic  a'  'he  Masoning  Township  Office.  2685  Mahoning  D^ive  East  Lehighton,  Pennsylvania. 

Send  comments  to  M'   Brucp  l    i<eiDe'   Chairman  of  the  Mafroning  Township  Board  of  Supervisors,  2685  Mahoning  Dnve  East.  Lehighton 
Pennsylvania  18235, 


•459 
•463 


*464 
•464 


Pennsylvania  MidcJIetown  (Town-      Chutib  Run 

shipi   Bucks 
County. 


At  confluence  with  Neshammy  Creek 


Approximately  90  feet  upstream  of  Gillam 

Avenue 


None 


•196 


•40 


•197 


Maps  avaiiaote  tor  .nspectior  at  're  M  dOie*:;/."  lownsnip  Zoning  and  Planning  Office,  2140  Trenton  Road,  Levittown,  Pennsylvania 
Send  comments  to  Mr   Burke   Middie'0/.r  ',: a nship  Manager  2140  Trenton  Road   Levittown   Pennsylvania  18235 


Lehigh  River 


Approxim.ateiy  2  miles  upstream  of  State  ; 

Woute  903 


Uone 


Pennsylvania  Nesquer^onmg 

Borough  I   Ca* 

don  County, 

I  Nesquehoning  Creek At  confluence  with  Lehigh  River     

I  ■  I  Approximately  1  850  feet  upstream  of  of 

III  I      Tonolli  Corporate  Road 

Maps  av2iiaDie  for  in<--pecl!on  a'  'he  Nesquehoning  Borough  Hall   1  M  Wps'  Ca'awissa,  Nesquehoning  Pennsylvania 
Send  comments  to  Mr  Joseph  Greco  Secretary  of  the  Borough  of  Nesquehoning,  114  West  Catawissa,  Nesquehoning,  Pennsylvania  18240 


•564 


None 
None 


•555 
•1,014 


Pennsylvania 


Palmerton  'Bor- 
ough i   Career, 
County 


.ehigh  River 


Aquashicola  Creek 


Approximately  5  070  feet  downstream  of 
PalrT>erton  Dam 


None 


•395 


Approximately    1  37    miles    upstream    of 

Palmerton  Dam 
Approximately     1  4    miles    upstream    of 

State  Route  248 
Approximately  1  000  feet  downstream  of 

CONRAIL 
Maps  available  'or  nsoection  at  'he  Paimerton  Borough  Hall,  443  Deia^are  Avenue   Palmerton   Pennsylvania, 

Send  comments  'o  Mr    john   Vignone    Council  President  of  the  B(,rr)uqh  of  Palmerton    443  Delaware  Avenue,  Palmerton,  Pennsylvania 
180:" 


•418 

•417 

•393 

•394 

•417  '' 

•418 

Pennsylvania  Pam/ville    Bor- 
ough i   Carbon 
County. 


Lehigh  River 


Pcnop<.x::o  CreeH 


Approximately   850   feet   downstream   of 

Pennsylvania  Turnpike 

Approximately     1     mile    downstream    of 

State  Route  209 

At  conrluence  with  Lehigh  River  

Approximately    1,175    feet    upstream    of 

confluence  with  Lehigh  River 


•439 


•449 

•439 
•442 


•443 


•452 

•443 
•443 
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■li.puM' 


Kales 


49.'i91 


State 


Cfty  town  county 


Source  of  •'oodnc 


Location 


#Oepth  in  feet  above 

ground  Elevation  in  feet 

CNGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  tor  inspection  at  tne  ParryviHe  Borougf^  Han  96"  Cnpr'Yhill  Road,  Parryville,  Pennsylvania. 

Send  comments  to  Ms  Bernice  Bashore  Councj!  President  o'  tne  Borajgn  of  Parryville,  P.O.  Box  263,  Parryville.  Pennsylvania  18244. 


Pennsylvania 


Pennde! iBorougni       Chjbb  R^ 
Bucks  Countv 


■  Approvimately    0  70    feet    upstream    of  None  *62 

Hulmeville  Road  | 

just  downstream  of  CONRAIL  I  None"  80 

Maps  available  for  inspection  at  the  Pennde^  Borojgn  Otttce   300  Be^evje  Avenue   Pennde'   Pennsylvania 

Send  comments  to  Ms  Artene  Harms   Borough  of  Penndei  Councn  Presideni   300  Beiievue  Ave'..j6   Penndel.  Pennsylvania  19047 


Pennsylvania  Weissport  iBor- 

ough)   CartDon 
I       County 


Lehigh  River  <  Approximately  052  mile  downstream  of 

State  Route  209. 


•457 


ApD'ox  mately  700  feet  upstream  Central 

'  '  Ra  foad 

Maps  available  for  inspection  at  the  Weissport  Borough  Hai'  440  '^  -e"  St'eet   v'^eisspon   Pennsylvania. 

Send  comments  to  Mr  Can  WoHe  Jr    Borough  of  We-sspor^  Zoning  Ot+icer  P.O.  Box  339,  Lehighton,  Pennsylvania  18235 


•472 


•460 


•475 


Tennessee  Chattanooga  (Cityi 

Hamilton  Counfv 


North  ChicKa'T-ia.jqa  C'ee"      At  confluence  with  thie  Tennessee  River 


Tennessee  River 


Mountain  CreftK 


•661 
'684 
•651 


Approximately  200  feet  dowrnstream   of 

Thrasher  Pike 
Approximately  1.625  feet  downstream  of 

Stioal  Creek 
Just  downstream  of  Chickamauga  Dam  '661  *660 

A'    the     or  f  uf 'ce   with   tt>e   Tennessee  '653    •  "652 

R've- 
Approx'^.aieiv  "  ■> 09  *pe*  upstream  of  the  *653  '652 

Nofloif  Southern  Rai'wav 

Lookout  Creek  i  At  the  conttuence  wif^  Tennessee  River   .  '655  "654 

Approximately    '60  fee'    jfs"eam  of  the  *655  *654 

confluence  of  BiacK  C'(=^'>. 

Black  Creek    At  the  confluence  Ait'-  l  k'kmu'  C'»-f-»  *655  '654 

At  downstrearr.  side  o*  Norio:K  Southern  *655  '654 

Railway  .first  cross-ngi 
Shallow  Flooding  Areas  f^-   the   vicmitv    of   the    ^e'^nessee    River,  '657  '656 

south  of  CheroKee  BouievarT 

Stnngers  Branch     .  At  the  cont'uence  wt'   M.  ..."ta  '^  Creek  ...  •653  '652 

At  Signa   Moun'a- B.:',..Pv4'::!  •653  '652 

Chattanooga  Crj^k  ,  Approximate'v    9SC    'pe*    lownstream   of  *656  '655 

Marvel  Siree' 
At  downstrearr  s  de  of  Norfolk  Souttiem  •656  '655 

Railway 
Maps  available  for  inspection  at  the  City  of  Chattanooga  City  Han  Annex    '0'  East  '  '"•  Strf^e-   h  .^r-^  44   Chattanooga,  Tennessee. 

Send  comments  to  The  Honorable  Bob  Corker  Mayor  o'  the  City  oi  Cnarianc>oga   C  'v  ^a     East  11th  Street,  Room  100.  Chattanooga,  Ten- 
nessee 37402 


660 
682 
650 


Tennessee  Collegedale  (City)        Wotftever  Creek  Tnbutary       At  the  conftuence  with  Wotftever  Creek    ..  |  '762  '761 

Hamilton  County  j 

Approximateiv   950  feet   upstream  of  Bill  None  '790 

Reed  Road 

Wolftever  Creek     At    the    confluence    of    Wottiever   Creek  '762  '761 

Tributany 
Approximate^',     4::>      teet     upstream    of  ^767  '7R6 

Ringgo'd'Ooifawah  Road 
Maps  available  for  inspection  at  the  C>ty  of  Collegedale  Pub'ic  Safety  Director  s  Office  4910  Swinyar  Dnve.  Collegedale.  Tennessee. 
Send  comments  to  Mr  Bill  Magoon  Collegedale  City  Manager   PQ   Box  '880  C:>'|f-Qpaale,  Tennessee  37315. 


Tennessee  East  Ridge  iCityi,        Spnng  Creek   a>  i-'prs'ate  '5      

Hamilton  County 

A'   Spr  ng  CreCK    Roa^    

I  South  Chickamauga  Creek     Approximate'v    800   feet   downstream   of 
i  Louisviiie  and  Nashville  Railroad 

A'  .jpstrca"^  state  tioundan/  

Maps  available  tor  inspection  at  the  Buildmg  Department    I5t7  Tompras  Ave'^ue   Last  Ridge.  Tennessee. 

Send  comments  to  The  Honorable  Fred  Pruett  Mayor  of  the  Cty  c*  Eas'  Ridge   1517  Tombras  Avenue.  East  Ridge.  Tennessee  37412 


•678 


•678 
•677 

•691 


•679 

•679 
'678 

'689 


Tennessee  i  Hamilton  County  Rogers  Branch 

(Unincorporated 
Areas) 


At  confluence  with  Woiftever  Creek 


•687 
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State 


City  town  county 


Source  of  flooding 


Location 


#Depfh  in  feet  above 

ground  Elevation  in  feet 

(•NGVD)  (♦NAVD) 


Existing 


Modified 


Rogers  Branch  Tributary 


LiCK  Branch  """ribulan/  1 


Lick  Branch  Tributary  2 


Lick  Branch  Tnbufany  3 


i 


Maps  available  for 
Send  comments  to 


Ai  AccessMountain  View  Road      

At  confluence  with  Rogers  Brancti  

Approximately  550  feet  upstream  of  Inter- 
state 75 

Woltiever  Creek    Aithe  confluence  with  Wolflever  Creek    ,. 

Approximately  2  000  feet  upstream  of  Bill 
Reed  Road 
Woittever  Creek  Tnbuian,       At    the    confluence    of    Wolftever    Creek 

Tributary 
Approximately  350  feet  upstream  of  con- 
fluence of  Wolftever  Creek  Tnbutary. 
Little  Soddy  Creek  At  the  City  of  Soddy-Daisy  corporate  lim- 
its 
Approximately  120  feet  upstream  of  the 
City  of  Soddy-Daisy  corporate  limits 

Lookout  Creek  Approximately    135   feet   downstream   of 

the  Norfolk  Southem  Railway 
Approximately     525     feet     upstream     of 
Cummings  Highway 

Tennessee  River  ■  At  the  county  boundary  

At  the  confluence  of  Sfioal  Creek  

F'oeoenberq  Cree^  Approximately  250  feet  upstream  of  con- 

fluence of  Middle  Creek 
Approximately  0  9  mile  upstream  of  con- 
fluence of  Middle  Creek 

LiCk  Branch  At  confluence   with   North  Chickamauga 

Creek 
Approximately    50    feet    downstream    of 
Thrasher  Pike 

At  confluence  with  Lick  Branch      

Approximately    100   feet   downstream    of 
Thrasher  Pike 

At  confluence  with  Lick  Branch  

Apprc/imately    50    feet    downstream    of 
Thrasher  Pike 

At  confluence  with  Lick  Branch     

Approximately    50    feet    downstream    of 
Thrasher  Pike 

Middle  Creek  Approximately  1,100  feet  downstream  of 

Edwards  Point  Road 
Approximately    50    feet    downstream    of 
Timesville  Road 
Nor-rh  Chickamauqa  Creek     At  the  upstream  side  of  Lower  Mill  Road 

Approximately  1  mile  upstream  of  Dayton 
Pike 

Possum  Creek  At  Lee  Pike  

Approximately     1  4    miles    upstream    of 
Black  Valley  Road 

Saie  Creek At   the   confluence   with   the   Tennessee 

River 
Approximately  1 ,580  feet  upstream  of  the 
confluence  with  the  Tennessee  Rrver, 
nspection  at  the  Regional  Planning  Agencv  County  Courthouse.  Room  208,  Chattanooga,  Tennessee 
Mr  Claude  Ramsey,  Hamilton  County  Executive,  County  Courthouse,  Room  208.  Chattanooga.  Tennessee  37402 


None 

None 

None 

•762 

None 

•762 

•762 

None 

None 

•655 

•655 

•649 

•652 

None 

None 

•671 

None 

•671 
None 

•671 
None 

•671 
None 

•670 

•754 

•670 
•754 

•688 
•861 

•687 

•687 


Tennessee Red  Bank  (City) 

Hamilton  Counfv 


*748 
•719 
•742 

•761 
•795 

•761 

•761 

•820 

•823 

•654 

•654 

•646 

•650 

•1,670 

■1.777 

•670 

•676 

•670 
•683 

•670 
•675 

•670 
•680 

•669 

•753 

•669 
•753 

•862 
•687 

•688 

•688 


Stringers  Branch     Approximately   400   feet   downstream   of  i  •eSS  •652 

Signal  Mountain  Boulevard 

At  Barker  Road  I  None  ^785 

Maps  available  for  inspection  at  the  Red  Bank  City  Hall   3i  1 7  Dayion  Boulevard,  Red  Bank,  Tennessee, 

Send  comments  to  The  Honorable  Ronme  Moore   Mayor  of  the  City  of  Red  Bank,  3117  Dayton  Boulevard,  PO  Box  15069.  Red  Bank,  Ten- 
nessee 37415 


Tennessee 


Selmer  iCityi, 
McNairy  County 


Cypress  Creek       Approximately  1,700  feet  downstream  of 

South  Fourth  Street 
Approximately    1,855    feet    upstream    of 
Purdy  Road 

Crooked  Creek       I  At  the  confluence  with  Cypress  Creek  

Approximately     05     mile     upstream     of 
Highschool  Road. 


None 

None 

None 
None 


•433 

•444 

•439 
•459 
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State 


.1 


City /town/county 


Source  of  flooding 


Location 


#Oepth  in  feet  atxive 

ground.  Elevation  in  feet 

(•NGVD)  (♦NAVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  City  Hall   144  Nortti  Second  Street,  Selmer   Te'-'nessee. 

Send  comments  to  The  Honorable  Jimmy  Whittington.  Mayor  of  the  City  of  Seimer    144  North  Second  Street.  Selmer,  Tennessee  38375. 


Tennessee 


Fruedent)erg  Creek 


None 


•1,641 


Signal  Mountain  Middle  Creek  At  Edwards  Pom;  Road 

(Town).  Hamilton 
County. 

Approximately  85C  feet  jpsfearr  0I  Mid- 
dle Creek  Road 
At  confluence  with  Middie  C'ee>^ 
Approximately  0  9  mile  jpstream  of  con- 
fluence with  Middle  Cree"  I 
Maps  available  for  inspection  at  the  Building  Inspector's  office,  1111  Ridgeway  Avenue   Signa:  Mounta'-.   Tennessee 

Send  comments  to  The  Honorable  James  Althaus   Mayor  of  the  Town  of  Signa   Mountai'^    '^'"  R-dqc-wa,  Avenue,  Signal  Mountain,  Ten 
nessee  37377. 

1 r 


None  I 

None  I 
None 


•1,675 

•1,667 
•1.774 


Tennessee 


Poe  Branch 


Soddy  Creek 


Soddy-Daisy  (City),      North  Chickamauga  Creek     Approximately   200   feet   downsfeam   of 
Hamilton  County.  Thrasher  Pike 

Approximately  "  miie  upstream  0'  Dayton 

Pike 
Approximately  2  SOO  teet  dcwnbtream  o( 

Harnson  Lane 
Approximately     ■  325    'ee'    jpstrear^'i    of 

Card  Road 
Approximately    50   teet    jpstrea^    of   the 

Norfolk  Southern  Ranway 
Approximately  T40  fee!  upstream  of  the 
Norfolk  Southern  Raiiwav 
Maps  available  for  inspection  at  the  City  Hall  Office.  9835  Dayton  Pike  Soddy- Daisy   Tennessee 
Send  comments  to  The  Honorable  Bob  Pnvett.  Mayor  of  the  City  of  Soddy-Daisy.  9835  Dayton  PiKe  Soody  Daisy.  Tennessee  37379 


•684 

•682 

•754 

•753 

•685 

•684 

None 

•741 

•755 

•748 

None 

•758 

Vermont  Woodstock  (Town       Ottauquechee  River  Approximately  550  feet  upstream  of  U.S. 

and  Village),  Route  4 

Windsor  County     1 

I  At  the  upstream!  corpc-atp    m  ts       *816 

Maps  available  for  inspection  at  the  Town  Hall.  31  The  Green  Woodstock  Vermont 

Send  comments  to  Mr  John  Doten  Chairman  of  the  Board  of  Selectmen,  Town  Hall,  P  0.  Box  488.  Woodstock,  Vermont  05091 


•697 


•812 


(Catalog  of  Federal  Domestic  .Assistance  No 

83-100.  "Flood  Insurance,"] 

Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurancp  and 

Mitigation  Administration 

IFRDoc.  01-24.348  Filed  9-27-01:  8  45  ami 

BILUNG  CODE  671B-04-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2146;  MM  Docket  No.  01-236,  RM- 
10242  ;  MM  Docket  No.  01-01-137,  RM- 
10243;  MM  Docket  No.  01-238,  RM-10244; 
MM  Docket  No.  01-239,  RM-10245;  MM 
Docket  01-240,  RM-10246;  MM  Docket  No. 
01-241;  RM-10247;  MM  Docket  No.  01-242; 
RM-10248] 

Radio  Broadcasting  Services;  ArT>ett, 
OK;  Sayre,  OK,  Hebbronville,  TX; 
Bruni,  TX;  Rison,  AK;  Oscoda,  Ml;  and 
Highland,  Mi 

AGENCY:  Federal  Communications 
Comcilssion. 


ACT>ON:  Proposed  rule. 


SUMMARY:  This  document  proposes 
seven  new  FM  allotments  to  Amett, 
Oklahoma:  Sayre,  Oklahoma: 
Hebbronville,  Te.xa.s;  Brum,  Texa.s: 
Rison,  Arkansas:  Oscoda.  Michigan:  and 
Highland,  Michigan  The  proposed 
allotments  are  in  response  to  petitions 
filed  See  SUPPLEMENTARY  INFORMATION 
for  more  detailed  information  on  the 
proposed  allotments 

DATES:  Comments  must  be  filed  on  <ir 
before  November  5.  2001.  and  replv 
comments  on  or  before  November  20 
2001. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554   In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant  as 
follows.  Katherine  Pyeatt.  6655  .•\intree 
Circle.  Dallas  Texas,  (Petitioner  for 
Arnett,  Oklahoma):  Jeraldine  Anderson, 
1702  Cypress  Drive,  Irvmg,  Texas  75061 
(Petitioner  for  Sayre,  Oklahoma; 
Hebbronville  and  Bruni,  Texas);  Charles 


Crawford  45.".-!  R  r^crix  Ave..  Dallas. 
Te,\.i>  ~'.ij(),'i   }''''.:.   :,•■:  ior  Rison, 
Arkansas;  Oscoda  and  Highland, 
Michigan) 

SUPPLEMENTARY  INFORMATION:  This  is  a 

-vncipsi^  if  the  Commission's  Notice  of 
Prnpii^ed  Rule  Making,  MM  Docket  No. 
()l-23f)   MM  Docket  No.  01-237;  and 
MM  Docket  No.  01-238,  MM  Docket  No. 

0;-23q   \m  ntirk"*  \'-   m  -240;  MM 
IlMikptN.'   (i;-.4'.    -ih^t  MM  Docket  No. 


01-242   d(l 


ii  ^. 


iber  5,  2001,  and 


relea^ed  Septenibei  ;4.  2001.  The  full 
text  of  this  Commission  decision  is 
a\ailable  for  inspection  and  copying 
during  nnriiirti  business  hours  in  the 
FXX  Reference  Information  Center 
'Room  f:V-A25-     445  12th  Street.  SW.. 
Washmgtnn   I.)(     The  complete  text  of 
this  det  iMiin  may  also  be  purchased 
from  the  (Commission's  copy  contractor, 
Qualex  International,  Portals  II.  445 
12th  .Street,  SW    K-  in:  (  >    H402. 
\\ ashingliin  i)(    2II')t4 

The  ('nmniis^mn  ri'.;uests  comments 
iin  n  fietition  liieii  !i\  K.ithrrine  Pyeatt 
prupcisiiig  the  aiintnii'iu  uj  i  .hannel 
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285C2  at  Arnett.  Oklahoma,  as  the 
community's  first  local  aural 
transmission  sen.'ice  Channel  285C2 
can  be  allotted  to  Arnett  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  24  kilometers  ( 14.9 
miles)  southwest.  The  coordinates  for 
Channel  285C2  are  35-00-10  North 
Latitude  and  9&-59-06  West  Longitude 

The  Commission  requests  comments 
on  a  petition  filed  by  [eraldine 
Anderson  proposing  the  allotment  of 
Channel  269C2  at  SavTe,  Oklahoma,  as 
the  community's  first  local  aural 
transmission  service.  Channel  269C2 
can  be  allotted  to  Sayre  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  citv 
reference  coordinates.  The  coordinates 
for  Channel  269C2  at  SavTe  are  35-17- 
28  North  Latitude  and  99-38-23  West 
Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  feraldine 
Anderson  proposing  the  allotment  of 
Channel  254A  at  Hebbronville.  Texas,  as 
the  community's  second  local  FM 
transmission  service.  Channel  254A  can 
be  allotted  to  Hebbronville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
10.6  kilomters  (6,6  miles)  west  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  KGBT-FM,  Channel  253C. 
McAllen,  Texas.  The  coordinates  for 
Channel  254A  at  Hebbronville  are  27- 
20-15  North  Latitude  and  98—16-^5 
West  Longitude.  Since  Hebbronville  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

The  Commission  requests  comments 
on  a  petition  filed  by  Jeraldine 
Anderson  proposing  the  allotment  of 
Channel  293A  at  Brum.  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  293A  can 
be  allotted  to  6,8  kilometers  (4.2  miles) 
north  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  to  avoid  a 
short-spacing  to  the  licensed  site  of 
Station  KPSO-FM.  Channel  292A. 
Falfurria.  Texas,  the  construction  permit 
site  of  Station  KTKY(FM),  Channel 
293C2,  Taft.  Texas,  and  the  allotment 
site  for  Channel  294A  at  El  Lobo,  Texas. 
The  coordinates  for  Channel  293A  at 
Bruni  are  27-29-12  North  Latitude  and 
98-51-00  West  Longitude.  Since  Brum 
is  located  within  320  kilometers  (199 
miles)  of  the  U.S. -Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

The  Commission  requests  comments 
on  a  petition  filed  by  Charles  Crawford 


proposing  the  allotment  of  Chamiel 
255A  dt  Rison,  Arkansas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  255A  can 
be  allotted  to  Rison  in  compliance  with 
the  t'ommission  s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.2  kilomters  (1.4  miles) 
southwest  to  avoid  a  short-spacing  to 
the  lu:en.sed  site  of  Station  KZYP)(FM). 
Channel  257A.  Pine  Bluff,  Arkansas, 
The  coordinates  for  Channel  255A  at 
Rison  are  33-56-30  .North  Latitude  and 
92-12-13  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Channel 
243.^  at  Oscoda.  Michigan  as  the 
communitv's  third  local  FM 
transmission  service.  Channel  243A  can 
be  allotted  to  Oscoda  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction  The  coordinates  for  Channel 
243A  at  Oscoda  are  44-25-48  North 
Latitude  and  83-19-36  West  Longitude. 
Since  Oscoda  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Canadian, concurrence  of  the  Canadian 
government  has  been  requested. 

The  Commission  requests  comments 
on  a  petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Channel 
236.^  at  Highland,  Michigan,  as  the 
communitv's  first  local  aural 
transmission  service,  Channel  236A  can 
be  allotted  to  Highland  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction  The  coordinates  for  Channel 
236A  at  Highland  are  44-15-47  North 
Latitude  and  85-20-27  West  Longitude. 
Since  Highland  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Canadian, concurrence  of  the  Canadian 
government  has  been  reauested. 

Provisions  of  the  Regulatory 
Flexibilitv  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  .Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
partp  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See47CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  proposes  to  amend  47  CFR 
part  73  as  follows' 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  ISC.  154,  .303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkemsas,  is  amended 
by  adding  Rison,  Channel  255A. 

'  3.  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Michigcm,  is  amended 
by  adding  Highland,  Channel  236A;  and 
by  adding  Channel  243A  at  Oscoda. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Arnett,  Chanjiel 
285C2:  and  by  adding  Sayre,  Channel 
269C2. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Bruni,  Channel  293A;  and  by 
adding  Channel  254A  at  Hebbronville. 

Federal  Communications  Commission. 

(ohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  01-24136  Filed  9-27-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  01-8885;  Notice  01] 
RIN2127-AH81 

Glare  From  Headlamps  and  Other 
Front  Mounted  Lamps  Federal  Motor 
Vehicle  Safety  Standard  No.  108; 
Lamps,  Reflective  Devices,  and 
Associated  Equipmerrt 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACDON:  Request  for  comments. 

SUMMARY:  The  agency  is  currently 
examining  the  issues  related  to  glare 
produced  by  lamps  mounted  on  the 
fronts  of  vehicles.  Typically,  these  are 
lower  and  upper  beam  headlamps,  fog 
lamps,  driving  lamps,  auxiliary  lower 
beam  headlamps  and  daytime  riinning 
lamps.  All  except  the  latter,  are  used 
almost  exclusively  at  night.  Glare 
associated  with  daytime  running  lamps 
is  the  subject  of  an  ongoing  rulemaking 
intended  to  reduce  their  intensity  (see 
63  FR  42348,  Docket  NHTSA-98-4124 
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Notice  1.)  This  notice  does  not  address 
daytime  running  lamps;  it  does  address 
headlamps  and  other  front-of-vehicle 
roadway  illumination  lamps  that  are 
used  primarily  at  night. 

We  have  received  almost  two  hundred 
complaints  from  consumers  on  this 
subject  in  the  last  two  years.  The  three 
most  common  complaints  we  have 
received  recently  were  on  the  glare 
created  by  the  higher-mounted 
headlamps,  glare  from  high  intensity 
discharge  headlamps  (HIDs),  and  glare 
from  "extra"  headlamps.  While  we  have 
received  complaints  about  upper  beams, 
too,  this  paper  addresses  only  those 
lamps  mentioned  above  that  drivers  use 
in  the  presence  of  other  drivers. 
Regardless,  the  subject  of  glare,  whether 
from  lower  beams,  upper  beams, 
davlime  running  lamps  or  any  other 
similar  lamp,  is  important  to  NHTSA. 

The  first  of  the  complaints  is  about 
high  mounted  headlamps  found  on 
sport  utility  vehicles  (SUV's),  pickup 
trucks,  and  vans,  collectively  known  as 
LTVs.  Mounted  high  enough  to  place 
the  more  intense  part  of  their  low  beam 
into  passenger  car  inside  and  outside 
mirrors  and  to  light  up  the  interiors, 
high  mounted  headlamps  are  viewed  by 
many  drivers  as  dangerous  and 
intimidating,  in  addition  to  being 
annoying  and  disabling.  The  second  set 
is  about  HID  headlamps  initially  found 
on  higher  priced  passenger  cars,  and 
recently  on  LTV^s  and  moderately  priced 
passenger  cars.  Their  robust 
illumination  performance  and  whiter, 
almost  blue,  color  make  them  easily 
identifiable  as  a  new  source  of  glare 
The  third  set  is  about  extra  headlamps, 
that  are  those  auxiliar\-  lamps  fitted  to 
motor  vehicles  that  are  typically  called 
fog,  driving  and  auxiliarv'  headlamps. 
Potential  misuse  by  drivers  and 
characteristics  of  these  popular  original 
equipment  and  aftermarket  lamps  may 
be  creating  a  glare  problem.  All  three  of 
these  form  a  common  thread  throughout 
the  letters  written  to  NHTSA  about 
nighttime  glare.  Many  of  these  letters 
mav  be  found  in  Docket  Number: 
NHTSA-1 998-4820. 

This  document  discusses  these  and 
other  issues,  some  potential  solutions 
and  asks  some  questions  that  we  hope 
will  help  us  find  some  practical  and 
effective  solutions  for  the  American 
public. 

DATES:  Comments  must  be  received  on 
or  before  November  27,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Docket  Management. 
Room  PL-401,  400  Seventh  Street  SW, 
Washington,  DC  20590.  It  is  requested. 


but  not  required,  that  two  copies  of  the 
comments  be  provided  The  Docket 
Section  is  open  on  weekdays  from  TO 
a.m.  to  5  p.m.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Dockets  Management  System 
website  at  http://dms  dot  gov  Clu  k  nn 
"Help"  to  obtain  instructions  fur  fiiint: 
the  document  electronical!\ 
FOR  FURTHER  INFORMATION  CONTACT:  Fur 
technical  issues,  please  ccmtac  t  Mr 
Chris  Flanigan,  Office  of  Safety 
Performance  Standards.  NHTSA,  100 
Seventh  Street,  SW,  Washington.  D( " 
20590.  Mr.  Flanigan  s  telephone  number 
is  (202)  366-^918  and  his  facsim.ile 
number  is  (202)  366-4.329  For  legal 
issues  please  contact  Mr  Taylor  Vinson 
Office  of  Chief  Counsel,  at  the  same 
address.  Mr.  Vinson's  telephonn  numbpr 
is  (202) 366-2992 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1     Baikpround 
^     Spec  iti(  Isvues 

2  1     Glare  from  High  Mounted  Headlamps 

2  2     (ilare  from  High  Intensity  Discharge 
Headlamps 

2.3  Glare  from  HID  Look-alike  Bulbs  and 
Other  Colored  Headlamp  Bulbs 

2.4  Glare  from  Fog  Lamps,  Driving 
Lamps,  and  .Auxiliarv'  Low  Beam 
Headlamps 

2.5  Voltage  to  Headlamp 
.!     Discussions 

^  1     Dis<:ussion  of  Headlamp  Performance 
in  General 

3.2  Headlamp  Mounting  Height  Issues 

3.3  Dis(  ussion  of  HID  Issues 

3.4  Discussion  of  Glare  from  HID  Look- 
alike  Bulbs  and  Other  Colored  Headlamp 
Bulbs 

3.5  Discussion  of  Glare  from  Fog  Lamps. 
Driving  Lamps,  and  .Auxiliary  Low  Beam 
Headlamps 

3  fi     Discussion  of  Voltage  to  Headlamp 

1     Background 

At  the  turn  of  the  Twentit-th  Clcntury, 
with  the  automohile  industr>'  still  in  its 
infancv.  some  vehicles  began  tn  be 
equipped  with  kerosene  lamps  for  use 
as  night  time  road  illumination   Within 
ten  years,  vehicle  manufacturers  be^Ja^ 
to  use  electric  headlamps  on  vehiclo   In 
1914.  members  of  the  So(,iety  ot 
Automotive  Engineers  (SAE)  who  were 
involved  in  the  design  and  specification 
of  motor  vehicle  lighting  began  to 
express  their  first  concerns  about  the 
glare  produced  by  these  headlamps. 
Since  that  time.  SAE  members,  who 
were  primarily  lighting  and  optical 
engineers,  and  human  factors  scientists 
have  sought  various  wavs  to  reduce 
glare  for  other  drivers  and.  at  the  same 
time,  improve  the  roadway  illumindtiun 
for  drivers.  Over  the  years,  hundreds  of 
variations  of  headlamps  and  unique 


technologies  have  been  implemented  on 
motor  vehicles.  For  example,  there  were 
mdn\  variants  of  glare  reducing  devices, 
before  lower  and  upper  beams  became 
the  norm,  that  were  achieved  by  a 
mechanical  metal  shield  that  was 
rntated  into  place  in  front  of  the  bulb 
within  the  headlamp,  typically  by  using 
d  driver  actuatf^d  table.  The  effect  was 
t(i  reduce  the  i  n.ittiii  light,  either  direct 
or  reflected,  leaving  only  light  directed 
away  from  oncoming  drivers.  Another 
example  from  about  1929,  was  General 
Kl.'i  tru  s  Tung-Sol  Blue-WiteT^^ 
headlamp  bulb  It  was  advertised  as 
providing  whiter  light  for  safer  road 
illumination  and  added  comfort,  with 
(  Durtesy  extended  to  others.  The  pale 
blue  color  of  the  glass,  reduced  the  red 
content  of  the  light  emitted. 

Many  formal  research  reports, 
technical  papers  and  meeting  minutes  of 
the  World's  motor  vehicle  lighting 
experts  have  been  generated  over  the 
last  nine  decades  to  discuss  and  tune 
the  delicate  balance  between  glare  and 
vision  at  night  from  motor  vehicle 
headlamps.  These  resulted  in  fairly 
consistent  decisions  among  the 
headlamp  researchers  and  designers 
around  the  world.  The  resultant  beam 
pattern  specifications,  with  some  subtle 
variations  to  accommodate  specific 
roadway  and  driving  conditions  in 
different  countries,  have  been 
incorporated  in  the  lighting  regulations 
of  many  countries  for  many  decades 

The  headlamps  available  in  the  first 
third  of  the  Twentieth  Century  were  not 
nearly  as  reliable  and  as  resistant  to 
environmental  degradation  as 
headlamps  today.  Consequently,  the 
replacement  of  headlamps  parts  was  a 
persistent  safety  maintenance  and 
inspection  issuQ  that  concerned  the 
states.  This  occurred  because  of  the 
proliferation  of  hard  to  find  replacement 
lenses,  replacement  reflectors  and 
replacement  bulbs.  These  were  often  not 
available  at  local  ser\'ice  stations.  Thus, 
in  the  U.S.,  the  states  agreed  circa  1937 
to  adopt  and  standardize  sealed  beam 
headlamps  technology,  establishing 
interchangeabiiity  as  specified  in  SAE 
standards  as  a  top  safety  priority.  In 
1 968,  in  response  to  Congressional 
initiatives.  Federal  Motor  Vehicle  Safety 
Standard  No.  108,  "Lamps,  reflective 
devices,  and  associated  equipment." 
(FMVSS  No.  108)  set,  on  a  national 
basis,  the  minimum  and  maximum 
luminous  intensities  for  headlamps, 
headlamp  mounting  heights,  and 
standardization  of  headlamps.  This 
standard  essentially  adopted  the 
existing  performance  levels  in  industry 
consensus  standards  bv  the  SAE.  That 
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performanro.  as  evolved  since  the 
beginnino  of  motor  \  ehicle  lighting,  is 
still  intended  toddv  to  ensure  that  a 
balance  between  glare  and  necessarv' 
illumination  is  maintained 

The  balance  the  agt^ncy  has 
maintained  between  visibility  for  the 
vehicle  operator  while  minimizing  glare 
for  other  operators  has  changed  ver>' 
little  -iince  its  Federal  codification,  in 
1968   however,  light  trucks  represented 
onlv  10  percent  of  light  vehicle  sales 
and  the  most  advanced  technology  used 
then  for  lighting  was  inc  andescent 
filament  type  sealed  b*Mm  lamps. 

The  allowable  range  of  total 
illumination  performance  in  Federal 
standards  is  fairlv  wide.  There  are 
points  in  the  beam  that  require 
minimum  levels  of  intensity,  maximum 
levels  and  some  that  have  both 
minimums  and  ma.\imums.  Between 
those  points,  there  are  no  requirements. 
The  NHT.SA  cxinclusion  has  been  that 
the  nature  of  headlamp  optics  tend  to 
make  additional  test  points  not 
necessarv 

Also,  the  range  of  headlamp  mounting 
height  has  been  relativelv  consistent  for 
decades.  In  adopting  the  industry 
consensus  standard.  NHTSA.  set  the 
initial  mounting  height  requirements  to 
be  within  the  range  of  24  to  54  inches 
measured  to  the  center  of  the  headlamp. 
Today.  NHTSA's  requirements  set  a 
mounting  height  range  frf)m  22  to  54 
inches.  The  range  e.xists  to 
accommodate  the  wide  variations  in 
vehicle  size  and  ground  f:learan(>' 
needed  for  vehicles'  intended  purpos.-'. 
while  addressing  the  need  for  safety. 
Heavy  dutv  trucks  and  LTA's.  which 
may  use  larger  tires,  usuallv  have 
headlamps  mounted  higher  than 
passenger  cars  This  is  because  the  bodv 
is  higher,  so  the  lamps  arf  higher,  too 
Tvpically.  glare  complamts  of  years  past 
were  about  hea\  \  trucks  More  recently, 
such  complaints  are  rare  to  non- 
existent We  believe  that  it  is  likely  that 
the  public  has  transferrt>d  its  glare 
concerns  to  vehicles  tha'  represent  a 
larger  portion  to  the  total  vehicle 
population  Manv  of  the  recent  glare 
complaints  are  about  I.T\'  headlamps. 

The  nature  and  response  to  glare  is 
interesting.  Whether  from  headlamps  or 
lamps  in  your  home,  there  is  a 
distinction  between  glar*^  that  is 
disturbing  and  glare  which  is  disabling 
Essentiallv,  as  the  intensity  of  a  light 
source  increases,  the  impression  of  the 
light  sef n  bv  obser\ers  can  range  from 
barelv  notii  eable  to  disturbing,  and 
eventually  disabling  The  particular 
response  of  an  individual  to  anv  glare 
sourcp  varips  based  on  its  himinancr 
the  intensity  of  ambient  lighting,  the 
distance  and  angle  between  the  light 


source  and  the  obser\'er,  the  duration  of 
observation,  the  age  of  the  observer,  and 
many  other  factors.  Controlling  the 
intensity  of  the  light  source  is  one 
variable  among  many  dozens  that  affect 
the  glare  for  drivers.  Controlling  the 
location  of  the  light  source,  relative  to 
the  observer's  line  of  sight,  whether 
direct  view  or  indirect  view  (eg.  from 
mirrors)  is  another  way.  As  an  example 
of  controlling  the  intensitv.  the  use  of 
day-night  mirrors  has  been  available  for 
decades.  As  an  example  of  changing  the 
position,  most  formal  driver's  training 
teaches  drivers  to  avert  their  pves  away 
from  oncoming  vehicles'  headlamps  and 
look  toward  the  road  shoulder  on  their 
side.  The  effect  of  this  is  to  increase  the 
angle  between  the  obser\'ers'  line  of 
sight  and  the  glare  source,  reducing 
glare  and  make  it  less  annoying  and/or 
disabling. 

In  the  past,  the  agencv  has  taken  a 
number  of  steps  to  address  headlamp 
glare,  in  the  1970's.  NHTSA  began 
research  in  response  to  consumer 
suggestions  that  vehicles  should  have  a 
lower  intensity  third  beam  for  driving  in 
well-lit  areas.  A  contractor  was  asked  to 
(IftHrmine  wht^ther  such  a  three-beam 
head  lighting  system  was  feasible.  This 
system  would  give  the  option  of  using 
an  urban  beam,  a  suburban  beam,  or  an 
open  highwav  beam.  The  results  of  this 
rt'search.  however,  were  discouraging, 
for  the  reasons  discussed  below. 

With  three  beams,  choosing  the 
correct  beam  quicklv  would  be  at  least 
as  important  as  choosing  between  just 
the  lower  and  upper,  today.  A  wrong 
choice  because  of  indecision  or  because 
of  a  poorlv  thought-out  switching 
scheme  would  cause  risk  of  a  crash  from 
either  disabling  glare  or  from 
insufficient  illumination.  Ideally, 
approaching  drivers  should  deselect  the 
upper  beam  and  choose  one  of  the  lesser 
beams.  Choosing  the  suburban  beam 
might  still  achieve  disabling  glare, 
especiallv  if  the  opposing  driver  had 
chosen  the  urban  beam  intended  for 
lower  speed,  higher  density  traffic.  One 
of  the  problems  was  the  difficulty  of 
devising  a  sw itching  scheme  that  would 
assure  that  the  driver  would  be  able  to 
easily  select  the  desired,  and  hopefully 
correctly  chosen,  beam  With  a  three 
beam  system,  the  selection  of  the 
particular  beam  desired,  becomes  not 
one  of  just  selecting  "the  other."  but  of 
selecting  the  better  of  the  two  remaining 
choices,  and  switching  to  it  correctly 
and  quicklv  Then,  and  today,  the  lower 
or  upper  beam  is  selected  by  a  simple 
alternating  switching  method.  A  switch 
or  stalk  is  pushfMJ  or  pulled  once,  and 
the  other  beam  is  selected  There  is  little 
likelihcjod  for  error,  either  in  choosing 
or  selecting.  It  is  a  decision  that  on 


occasion,  must  be  done  virtually 
instantaneously,  and  mostly  without 
conscious  thought. 

Another  step  that  the  agency  took  was 
to  address  the  issue  of  headlamp 
misaim.  Studies  of  headlamp  aim  have 
shown  that  as  vehicles  age.  the  amount 
of  misaim  increases.  Misaim  will  cause 
glare;  it  will  also  cause  loss  of  seeing 
distance.  Thus,  in  March  of  1997.  the 
agency  implemented  a  final  rule  based 
on  a  negotiated  rulemaking  intended  to 
reduce  the  number  of  vehicles  with 
misaimed  headlamps.  The  rule  reflects 
the  consensus  of  the  negotiated 
rulemaking  concerning  the 
improvement  of  headlamp  aimability 
performance  and  visual/optical 
headlamp  aiming.  This  committee  was 
composed  of  representatives  of  federal 
and  state  governments,  world-wide 
motor  vehicle  industry.  industr\' 
consensus  standards  bodies  and 
consumer  interest  groups. 

The  new  rule  established  improved 
headlamp  aiming  features  that  will 
provide  more  reliable  and  accurate 
aiming,  and  help  vehicle  operators  to 
more  easily  determine  the  need  for 
correcting  aim.  As  the  number  of 
vehicles  on  the  road  with  these  features 
increases,  the  number  of  vehicles  with 
misaimed  headlamps  should  decrease. 
This  should  help  to  moderate  some  of 
the  aim-related  glare  problems. 

While  this  action  results  from 
NHTSA's  authority  to  regulate  new- 
motor  vehicles  sold  to  the  public, 
NHTSA  does  not  regulate  motor 
vehicles  in  use.  The  states  have  that 
responsibility.  Thus,  it  is  the  states  that 
have  the  authority  to  regulate  the  safe 
condition  and  operation  of  motor 
vehicles  in  use.  Headlamp  aim  and 
condition  inspection  is  an  area  that  is 
addressed  by  many  states.  However, 
many  states  do  not  have  periodic  motor 
vehicle  inspection,  and  even  those  that 
do.  do  not  always  inspect  headlamps. 

Complaints  about  headlamp  glare  also 
accompanied  the  introduction  of 
halogen  technology  in  headlamps  that 
began  in  1979.  The  public  wrote  about 
the  blinding  white  lights  in  letters  to  the 
press  and  to  NHTSA.  As  introduced,  the 
halogen  lamps,  generally,  were  not 
intended  to  be  more  intense  than  non- 
halogen  headlamps:  their  only 
distinguishing  characteristic  was  that 
they  were  whiter  in  color  than  other 
headlamps  in  use.  This  occurred 
because  the  vehicle  manufacturers  were 
interested  in  using  less  energy,  while 
achieving  acceptable  performance.  The 
halogen  lamps  used  about  two-thirds  of 
the  energy  of  that  of  a  non-halogen 
headlamp.  Gradually,  vehicle 
manufacturers  chose  to  provide  more 
performance  oriented  halogen 
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headlamps.  Many  halogen  headlamps 
were  made  with  better  than  average 
performance  within  the  bounds  of  the 
federal  safety  standards  on  headlighting 
intensity.  Tbe  complaints  about  halogen 
headlamps  ceased  fairly  quickly, 
however.  This  may  have  been  because 
of  their  widespread  use  and  subsequent 
lack  of  distinguishing  characteristics.  By 
about  1985.  the  majority  of  new  vehicles 
were  halogen  equipped. 

Now,  with  the  introduction  of  another 
new  technology  for  headlamp  light 
sources,  HID  and  "look-alike"  halogen 
bulbs,  combined  with  the  increased 
popularity  of  LTV's.  and  the  upswing  in 
auxilian-  lamp  use,  citizens  have  begun 
to  complain  about  headlamp  glare  again. 
The  agency  has  received  hundreds  of 
letters  regarding  glare  from  the  new 
"blue"  headlamps  on  luxury  cars,  and 
about  the  glare  from  the  ever  increasing 
number  of  LTVs.  Also,  over  the  last 
three  years,  the  number  of  glare 
complaints  about  fog  and  other  auxiliary 
front-mounted  lamps  has  increased 
substantially.  This  may  be  because  of 
the  significantly  increased  OEM 
installation  of  optional  fog  lamps  and 
the  similar  increased  aftermarket 
installations  by  the  public  on  vehicles 
in  use.  This  is  accompanied  by  frequent 
misuse  of  these  lamps:  using  fog  lamps 
during  conditions  other  than  permitted 
by  most  states'  laws.  They  are  reported 
to  be  most  often  used  at  night  in  clear 
weather,  amd  not  under  conditions  of 
reduced  visibility. 

One  critical  issue  regarding  glare  is 
whether  it  increases  the  risk  of  being  in 
a  crash.  Given  this  renewed  response  to 
glare,  complaints  do  not  mention  crash 
involvement,  yet  concern  about  that 
issue  is  expressed.  While  it  is  easy  to 
say  that  there  are  few,  if  any,  crashes 
that  are  documented  to  have  been 
directly  caused  by  nighttime  glare  from 
other  vehicles,  it  may  not  be  totally 
representative  of  the  relationship 
between  glcire  and  crashes. 

The  drivers'  dependence  upon 
artificial  lighting  and  the  lesser  field  of 
view  at  night  are  factors  that  contribute 
to  this  greater  safety  risk.  In  these 
circumstances,  glare,  whether  at  the 
levels  that  are  annoying  or  disabling, 
increases  the  stress  for  drivers. 
Increasing  stress  for  drivers  in  a  more 
dangerous  nighttime  environment  has 
adverse  safety  consequences,  even  if 
those  consequences  can  not  be  precisely 
quantified.  Many  remedies  for  glare 
work  by  reducing  the  driver's  vision  of 
the  driving  environment;  for  example, 
switching  mirrors  to  the  nighttime 
driving  position  or  averting  one's  eyes 
to  the  right  shoulder  instead  of  the 
middle  of  the  road.  It  is  reasonable  to 
assume  that  reducing  vision  will  lessen 


the  amount  of  warning  a  driver  has  of 
particular  risks,  and  that,  in  at  least 
some  cases,  less  reaction  time  will  result 
in  more  crashes.  Accordingly.  N'HTSA 
believes  increased  glare  is  something 
the  American  people  are  experienc  int; 
and  that  this  glare  raises  imporldnt 
safety  concerns  that  need  to  be 
addressed  thoughtfully  and  offpctivph 

2     Specific  Issues 

2.1     Glare  from  High  flaunted 
Headlamps 

Because  LTVs,  in  general,  are  taller 
than  passenger  cars,  their  headlamps  art^ 
generally  mouuif^d  higher  than  those  nf 
passenger  cars.  This  often  occurs  for 
styling  or  functionality  purposes,  the 
latter  related  to  load  carr\ing  capat  ity 
and  potential  off-road  use  Whenever  a 
headlamp  is  higher  than  an  ohser\ers 
eyes,  or  higher  than  the  height  of  a 
mirror,  the  more  intense  portions  of  the 
lower  beam,  tho.se  portions  aimed 
straight  to  downward,  can  cause  much 
greater  glare  than  the  portions  of  the 
beam  aimed  upward.  This  height 
differential  creates  a  problem  for 
operators  of  lower  vehicles,  when  the 
more  intense  areas  of  the  taller  vehicle's 
headlamps,  shine  directly  into  the  eyes 
of  oncoming  drivers  or  into  the  mirrors 
of  preceding  vehicles.  The  oncoming 
drivers  experience  transient  glare 
because  of  the  rate  of  closure  speed,  the 
quickly  widening  angle  from  the 
observer  to  the  glare  source,  and  the 
transient  nature  of  hills  and  curves 
Preceding  drivers,  however,  can 
experience  long  term  reflected  glare  and 
high  interior  brightness  adaptation 
They  are  more  likely  to  have  greater 
discomfort  and  disability,  and  thus 
higher  risk  of  a  crash. 

Consequently,  the  agency  is  interested 
in  examining  the  issue  of  headlamp 
mounting  height  on  LT\'s  that  have  a 
gross  vehicle  weight  rating  of  10.000 
pounds  or  less,  for  their  ability  to 
produce  glare,  and  for  what  potential 
solutions  can  be  implemented  to  reduce 
the  glare  and  its  consequences. 

In  model  year  2000,  LTV's  achieved 
about  50  percent  of  new  vehicle  sales, 
adding  about  eight  million  of  them 
everv'  year  to  the  170  million  vehicle 
national  fleet.  With  this  steady  increase. 
the  average  headlamp  mounting  height 
is  increasing.  This  results  in  more  and 
more  glare  events  being  experienced  bv 
drivers. 

The  most  obvious  way  to  address  the 
issue  of  high-mounted  headlamps  is  to 
reduce  the  permissible  mounting  height 
As  noted  previously,  the  current 
maximum  mounting  height  for 
headlamps  is  54  inches.  This  limit  was 
adopted  in  1968  from  existing  state  laws 


and  consensus  standards  Huv\e\er.  this 
limit  is  so  hi^h  ri:  t(   lenNr  the  maximum 
mounting  height  essentially  unregulated 
for  most  light  vehicles.  While  that 
choice  may  have  been  acceptable  when 
nearly  all  light  vehicles  were  cars  (so 
the  range  of  actual  mounting  heights 
was  within  a  relatively  narrow  margin). 
it  may  not  be  as  appropriate  as  the  light 
vehicle  fleet  becomes  more  evenly 
divided  between  cars  and  LTVs. 

An  independent  organization,  the 
SAE.  is  also  looking  at  glare  from 
higher-mounted  headlamps.  The  SAEs 
Lighting  Committee  is  the  source  for 
many  automotive  lighting  standards  in 
the  United  States  (including  many 
already  incorporated  in  the  Federal 
lighting  standard!  whether  they  are  used 
voluntarily  by  manufacturers  or 
referenced  in  state  or  Federal  laws.  The 
SAE  Lighting  Committee's  Headlamp 
Mounting  Height  Task  Force  examined 
the  issue  of  truck  headlamp  mounting 
height  and  its  relationship  to  glare  in 
1996  and  published  a  report  on  that 
effort  (.SAE  12328  OCT96)  This  report 
concluded  that  headlamp  mounting 
height  for  trucks  should  be  lowered,  but 
the  task  fnn  e  could  not  achieve  a 
consensus  for  a  new  lower  maximnm 
mounting  height.  The  task  force 
discussed  900  mm  and  1000  mm 
maximum  mounting  heights  (as 
(  unipared  to  the  current  1  370  mm 
maximum),  but  got  no  definitive 
majority  for  either  alternate  maximum 
limit  A  minority  opinion  was  that 
factors  other  than  headlamp  mounting 
height  should  also  be  studied,  including 
beam  distribution,  headlamp  output. 
rearv  lew  mirror  reflertivity.  and 
different  glare  limits.  The  1996  report 
did  forew  arn  that  as  headlamps 
incorporating  new  technology  are 
implemented  to  improve  seeing,  there  is 
the  distinct  possibility  of  increasing 
glare  to  others  if  headlamp  mounting 
heieht  1^  nni  Inwpred  on  trucks.  The 
refiiirl  (  irn  luil'  i  that  the  transportation 
industr\  and  standards  associations 
should  consider  significantly  reducing 
the  mounting  height  of  headlamps  on 
light  trucks  and  MPVs. 

The  Headlamp  Mounting  Height  Task 
Force  then  reconvened  to  further 
examine  the  issue  of  mounting  height  of 
light  truck  headlamps  and  glare.  At  the 
Fall  1999  SAE  Lighting  Committee 
meetings  in  Cleveland.  Ohio,  the 
Chairman  of  the  Headlamp  Mounting 
Height  Task  Force  commented  on  data 
that  showed  a  substantial  increase  in 
side  mirror  luminance,  or  glare,  as  the 
mounting  height  of  the  following 
vehu  les  headlamps  increased.  The  data 
show  that  historically  the  driving  public 
has  been  exposed  to  between  three  and 
six  lux  in  the  side  mirror  with  sealed 
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beam  headlamps  and  early  replaceable- 
bulb  types  using  transverse  bulb 
filaments.  With  the  advent  of  axially- 
oriented  bulbs  in  newer  replaceable- 
bulb  headlamps,  the  side  mirrors  are 
now  illuminated  to  more  than  50  lux 
when  the  headlamps  are  12  inches 
higher  than  the  mirror,  a  not  uncommon 
difference  between  car  mirrors  and  LTV 
headlamps  During  this  same  meeting. 
other  measures  to  limit  glare  from  high- 
mounted  headlamps  were  also 
discussed,  such  as  using  special 
automatic-dimming  mirrors  and  altering 
headlamp  beam  patterns.  The  data 
discussed  dre  not  available;  however, 
that  task  force  is  preparing  a  document 
that  is  intended  to  be  published  by  the 
SAE  sometime  later  this  year 

Lowering  the  headlamp  height  is 
likely  to  be  a  ver>-  effective  solution  to 
the  glare  problem  associated  with  higher 
mounted  headlamps.  One  reason  that 
might  be  brought  forward  to  N'HTSA  by 
commenters  for  not  pursuing  this  direct 
approach  is  that  it  might  necessitate  a 
redesign  of  the  front  ends  of  some  LTVs 
which  potentially  imposes  substantial 
costs  if  that  redesign  occurs  sooner  than 
a  vehicle  manufacturer  had  planned 
However,  such  costs  would  be 
minimized  if  lower  headlamp  heights 
were  one  of  the  parameters  that  had  to 
be  accomplished  during  a  scheduled 
redesign  or  refreshing  of  the  front  end 
of  the  vehicle.  Another  concern  likely  to 
be  expressed  bv  commenters  is  that  thf 
utility  of  the  vehicles  could  be  reduced 
if  the  redesigns  needed  to  accommodate 
lowered  headlamps  resulted  in 
significantly  lessened  load  capacity  or 
off-road  capabilities.  Significantlv 
reducing  the  off-road  capabilities  of 
LTVs  could  make  them  less  desirable  to 
potential  purchasers  NHTS.\  nf)tes. 
however,  that  some  Daimler-Chrvsler 
LTVs.  specifically  the  Ram  pickup  and 
the  Durango  sport  utility  vehicle,  have 
headlamps  mounted  lower  than  some 
other  manufacturers  LTV's  and  that  this 
has  been  accomplished  without 
reducing  the  off-road  capabilities  of 
those  vehicles,  to  the  best  of  NHTSA's 
knowledge,  N'HTSA  also  notes  the  new 
Model  2002  Chevrolet  Avalanche,  a  five 
door/short  bed  sport  utility  vehicle  has 
headlamps  mounted  below  the  turn 
signal  lamps.  The  height  of  these  lower 
beam  lamps  is  about  890  mm  (35 
inches].  This  new  vehicle  does  not 
appear  to  be  hampered  in  capability  or 
marketing  value  NHTSA  prefers  a 
policy  of  making  the  vehicle  type 
(LTVs)  that  caused  the  problem  (glare 
for  other  drivers)  achieve  the  solulion, 
as  long  as  it  is  done  in  a  manner  that 
considers  the  magnitude  of  the  problem 
and  the  cost  of  the  fix 


There  are  other  approaches  to 
addressing  the  problem  of  glare  from 
high-mounted  light  truck  headlamps, 
although  none  so  intuitively  appealing 
as  the  above.  One  approach  is  to  make 
a  special  beam  pattern  for  headlamps  to 
be  mounted  above  a  certain  height.  This 
is  an  alternative  that  the  S.AE  task  force 
continues  to  consider.  It  is  certainly 
possible  to  develop  a  beam  pattern  that 
would  reduce  the  glare  from  current 
levels.  It  would  appeai  to  be  a 
challenge,  however,  to  develop  a  pattern 
that  reduced  glare  at  higher  mounting 
heights  while  still  providing  acceptable 
light  for  illuminating  the  roadway. 
.■\nother  approach  would  be  to  adjust 
the  aim  of  light  truck  headlamps  down, 
thereby  decreasing  the  distance  in  front 
of  such  a  hearllamp  where  it  could 
cause  glare  for  other  drivers.  Again, 
however.  NHTSA  would  need  to  be 
assured  that  this  aim  adjustment  would 
still  result  in  acceptable  roadway 
illumination  for  the  LT\'  driver.  A 
significant  advantage  of  these 
approaches  is  that  the  costs  for  the  new 
light  with  the  altered  beam  pattern  or 
the  altered  aim  would  be  borne  by  the 
purchasers  of  the  vehicles  with  the 
higher-mounted  headlamps  that  were 
causing  the  glare  issues  for  other 
vehicles. 

Other  approaches  involve  modifying 
cars  so  their  drivers  experience  less 
glare  frum  the  higher-mounted 
headlamps  on  LTVs  .-Xs  a  policy  matter, 
these  approaches  are  less  appealing 
since  they  oblige  purchasers  of  vehicles 
that  receive  the  LTVs'  glare  to  bear  the 
entire  burden  of  addressing  that  glare 
problem.  One  approach  in  this  category 
is  to  require  enhanced  mirrors  on  cars. 
Automatic  electro-mechanical  dimming 
inside  mirrors  have  been  available  for 
decades  as  standard  equipment  on 
luxurv'  models  and  as  an  option  in  many 
\  ehicles   More  recently,  there  have  been 
f'iec  tronirallv  dimming  mirrors, 
typically  called  photochromic  and 
liquid  crystal  automatic  dimming 
mirrors  The  advantage  of  these  mirrors 
IS  that  they  reduce  the  intensities  of 
incoming  light  at  least  as  well  as  manual 
or  electro-mechanical  auto-dimming 
interior  mirrors,  but  they  also  reduce 
glare  reflected  from  the  outside  mirrors 
as  well.  The  primary  disadvantages  are 
that  these  mirrors  can  add  SlOO  or  more 
to  the  cost  of  a  new  vehicle  and  they  can 
lessen  only  the  glare  from  following 
vehicles. 

.\nother  approach  to  addressing  glare 
from  following  vehicles'  high-mounted 
headlamps  is  to  reduce  the  amount  of 
light  reflected  off  the  interior  surfaces  of 
the  car,  particularly  the  instrument 
panel  and  the  inside  surface  of  the 
windshield.  These  changes  would  have 


the  concurrent  advantage  of  enhancing 
visibility  during  the  day,  when  veiling 
glare  may  occur  as  light  reflects  from  the 
inside  of  the  windshield  onto  the 
instrument  panel.  Again,  these  costs 
would  be  borne  by  the  glare  burdened 
driver,  and  help  only  with  glare  from 
following  vehicles. 

.•\  third  indirect  approach,  would  be 
to  reduce  light  transmitted  through  side 
and  rear  windows  on  cars.  Cars  are 
currently  required  to  have  at  least  70 
percent  light  transraittance  through  all 
windows.  Reducing  the  light 
transmission  through  the  glazing  would 
reduce  glare,  but  vehicles  that  have 
reduced  light  transmission  also  have 
outside  mirrors,  usually  larger  ones,  that 
will  reflect  glare  quite  handily. 
However,  reducing  visibility  through 
side  and  rear  windows  would  also 
reduce  the  ability  of  drivers  to  see 
through  those  windows  when  it  is 
important  to  safety  to  see  clearly  and 
well.  Tinted  glazing  can  also  reduce  the 
effectiveness  of  mandated  safety 
equipment  like  inside  rear  view  mirrors 
and  center  high-mounted  stop  lamps. 
NHTSA  would  prefer  to  address  glare 
without  trading  off  safety  performance 
in  other  areas. 

2.2     Glare  From  High  Intensity 
Discharge  Headlamps 

In  the  case  of  HIDs,  we  have  received 
numerous  complaints  stating  that  these 
newer  lamps  produce  excessive  glare. 
Even  though  they  are  required  to 
comply  with  all  federal  lighting 
requirements.  HIDs  are  still  being 
singled  out  as  being  troublesome  glare 
producers  for  other  drivers.  The  reason 
expressed  by  drivers  is  that  the  HID 
headlamps  are  brighter.  This  may  be 
due  to  the  spectral  content  of  the 
produced  light,  the  generally  wider  and 
more  robust  beam  pattern,  and/or  their 
conspicuous  color  relative  to  other 
headlamps,  or  misaim. 

In  an  effort  to  create  a  headlamp 
which  provides  better  illumination, 
longer  life,  and  a  unique  styling 
appearance,  vehicle  lighting 
manufacturers  developed  HIDs.  They 
have  been  typically  offered  on  higher 
end  vehicles  and  can  cost  as  much  as 
$400  to  $800  for  the  option.  HIDs  are 
unlike  conventional  halogen  headlamps 
in  that  they  operate  more  like  street 
lamps.  Instead  of  heating  a  tungsten 
filament,  an  electrical  arc  is  created 
between  two  electrodes.  This  excites  a 
gas  inside  the  headlamp  (usually  xenon) 
which  in  turn  vaporizes  metallic  salts. 
These  vaporized  metallic  salts  sustain 
the  arc  and  emit  the  light  used  for  the 
headlamp's  beam.  These  lamps  provide 
more  light  than  that  produced  by 
halogen  lamps  and  only  use  two-thirds 
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the  power.  As  a  result,  they  are  more 
efficient,  and  because  there  is  no 
filament  to  bum  out,  these  bulbs  are 
claimed  to  last  for  as  much  as  100.000 
miles  of  driving  time. 

Although  the  agency  has  seen 
advertising  and  received  many 
complaints  claiming  that  the  light 
produced  by  HIDs  is  twice  or  three 
times  as  bright  as  that  which  is 
produced  by  halogen  lamps,  laborator\ 
measurement,  made  by  various  parties, 
do  not  support  these  claims.  HID  light 
sources  (bulbs)  typically  have  about  two 
to  three  times  the  available  light  flux 
(volume)  of  halogen  light  sources,  but 
because  of  such  an  abundance  of  light, 
the  HID  optical  design  does  not 
necessarily  need  to  be  as  efficient  at 
collecting  and  distributing  light  as  a 
halogen  system.  The  HID  beam  pattern 
is  certainly  more  robust,  providing  more 
even  and  wider  illumination  and  the 
potential  for  better  visibility  and 
comfort.  This  performance  results  in 
more  light  on  the  road  surface  and  more 
of  the  roadway  being  illuminated. 
However,  this  additional  light  is  not 
supposed  to  be  projected  upward  from 
the  lamp  toward  other  drivers'  eyes. 
During  inclement  weather,  when  the 
road  surface  is  wet,  the  additional 
volume  of  light  can  result  in  higher 
levels  of  light  reflected  off  the  road 
surface  into  other  drivers'  eyes. 
However,  those  who  have  complained 
about  HID  glare  have  not  specifically 
reported  inclement  weather  as  the  only 
time  when  there  is  a  problem  with  HID 
glare. 

Another  factor  that  may  be  involved 
is  the  phenomenon  that  may  have 
occurred  with  the  introduction  of 
halogen  lamps  in  the  early  1980's. 
Drivers  are  attracted  to  headlamps  that 
are  different  colors  than  would  normally 
be  seen.  As  such,  the  drivers  may  look 
directly  at  oncoming  headlamps  during 
driving  to  see  the  unfamiliar  item  This 
is  something  that  they  do  not  normally 
do.  Initial  halogen  headlamp 
introduction  elicited  some  glare 
complaints,  even  though  the  first 
halogens  used  were  actually  very 
similar  in  performance  to  the  standard 
non-halogens  headlamps.  The  only 
marked  difference  was  the  color  of  the 
halogen  headlamps.  If  this  is  the  case 
now,  one  would  expect  glare  complaints 
about  HIDs  to  stop  when  drivers  become 
familiar  with  the  HID  color.  However, 
NHTSA  is  aware  of  no  studies  or 
evidence  to  suggest  that  this  theory  is 
correct. 

Another  factor  that  may  lead  to  the 
perception  that  HIDs  are  significantly 
brighter  than  halogen  lamps  is  that 
human  eyes  may  be  more  sensitive  to 
bluish-white  light  of  HIDs  than  to 


yellowish-white  light  of  halogens  When 
observing  some  HIDs,  it  may  seem  that 
they  are  not  emitting  white  light,  as 
required  by  Standard  No   lOH   However, 
when  observing  the  btMm  pattern 
projected  on  a  white  screen.  HID 
headlamps  that  romplv  with  our 
lighting  standard  will  appear  to  be 
white  with  color  separations  ocrurrin^j 
only  at  the  extreme  edges  of  the  pattern 
Non-halogen,  halogen,  and  HID  light 
sources  appear  to  be  different  <  nlors  to 
observers   Non-halogen  lamps  d[)pear  to 
be  yellow  when  compared  to  haloijen 
lamps,  and  halogen  lamps  appear  to  be 
yellow  when  compared  to  HIDs. 

In  a  recent  study  by  the  L'ni\prsit\  (if 
Michigan  Transportation  Researi  h 
Institute  (Fiannagan.  M   I..  1994. 
"Subjective  and  Objective  Aspects  of 
Headlamp  Glare:  Effects  of  Size  and 
Spectral  Power  Distribution,'   Report 
No.  UMTRI-99-36,  available  in  Docket 
Number;  NHTSA-2001 -8885-3)  the 
differences  reported  between  halogen 
versus  HID  lamps  caused  a  small  but 
statistically  significant  difference  in 
discomfort  glare  noted  by  observers 
However,  it  had  no  effect  on  disabilitv 
glare.  It  is  not  known  yet  whether  it  is 
the  difference  in  spectral  power  densit\ 
of  these  headlamps,  but  this  difference 
in  the  human  eye's  glare  response  to 
these  different  lamp  designs  is  shown  in 
that  study. 

HIDs  are  not  just  more  white  (having 
less  yellow  content  and  more  blue 
content  in  the  emitted  spectrum),  but 
the  light  is  generated  in  a  different 
manner.  HIDs  achieve  light  by  having 
vaporized  metallic  salts  participate  in 
the  electrical  current  flow  through  an 
arc  in  the  bulb  capsule  This  is 
contrasted  to  a  heated  metal  filament 
which  gives  a  relativelv  even  level  of 
light  at  all  colors  in  the  spectrum  and 
thus  achieves  smoother  white  light  The 
HIDs  blend  of  metallic  salts  is  designed 
such  that  the  different  salts,  emitting 
different  colors  of  light  with  different 
energy  levels,  will  complement  each 
other  when  fully  heateci  and  elet  tricity 
is  passed  through  them,  because  each 
salt  contributes  various  frequencies  df 
light  and  at  different  levels  of  energv 
The  result  is  white  light,  but  with  a  feu 
relatively  high  energy  spikes  of  light  at 
ver\'  narrow  bandwidths  These  spikes 
are  obvious  in  a  mapping  of  the  spectral 
power  densitv  of  the  light  emitted   (See 
Docket  Number;  NHTSA-2001-H8H!S^. 
USA  Today,  June  7,  2001.    Bright 
Lights,  Big  Controversy"  bv  James  R 
Healey.  page  1,  the  side  bar  "harsh  bluf 
light  contributes  to  glare")  This 
comparison  shows  that  the  light 
spectrum  of  HIDs  is  not  as  smooth  as  the 
light  from  a  heated  filament  in  a  halogen 
lamp.  It  is  possible  that  our  eyes  are  nut 


iie(  essdriU  r<Mi  '!:iL'  '■    ",■   whiter  light, 
but  tc  thr  )uuli  i'iiiT;K\  -I  ikes  that  rise 
above  a  background  energy  achieving 
the  white  light.  If  this  is  a  cause  for  the 
UMTRI  findings,  it  may  be  that  a 
redesign  of  the  HID  system  is  necessary. 
However,  this  is  just  a  theory,  with  no 
supporting  data.  NHTSA  is  initiating 
research  to  study  all  potential  factors 
that  may  be  causing  HIDs  to  be  an 
annoying  lighting  source. 

2.3     Glare  From  HID  Look- Alike  Bulbs 
and  Other  Colored  Headlamp  Bulbs 

The  advent  of  HIDs  on  more 
expensive  vehicles  has  spawned 
attempts  at  achieving  halogen-based 
look-a-likes.  These  are  achieved  by 
using  coated,  tinted,  filtered  or 
otherwise  alterpd  glass  capsules  for  the 
halogen  headl.iinp  bulbs  that  can  be 
lived  111  j:il,)(  .  is!  t()<.  OEM  bulbs. 
.-\lternati\  e|\    ■tftenii.irket  headlamp 
housings  with  similar  coating,  tinting 
and  filtering  are  being  sold  as 
replac  ernents  for  OEM  headlamps.  The 
t>(ial  of  manv  of  these  bulbs  is  to  emit 
li^ht  that  IS  different  than  an  OEM 
halogen  headlamp  bulb  while 
rftteinpting  to  maintain  a  headlamp's 
legally  coinpiving  performance.  The 
w  hifer  light  is  offered  as  being  closer  in 
color  to  natural  davlight.  thus  the  claim 
IS  that  drivers  see  better  with  the  same 
amount  of  emitted  light  This  is  not 
unique  in  motor  vehicle  lighting  history; 
in  fact,  it  is  the  same  claim  and  intent 
as  ac  c:ompanied  the  1929  Tung-Sol 
Blue-Wite  '  ^'  headlamp  bulb.  The 
yellow  variants  of  colored  bulbs  are 
intended  to  be  more  useful  in  wet 
weather  where  the  color,  still  measured 
t(t  ))e  white,  is  mure  yellow  than  OEM 
halogen  bulbs.  The  intent  is  to  offer  a 
( ;4()r  of  light  less  likely  to  be  reflected 
bd<  k  from  prec  ifutation  and  fog.  At  the 
other  extreme  oi  colored  aftermarket 
bulbs,  are  those  that  are  very  blue  or 
multicolored  The  multicolored  bulbs 
are  the  result  of  many  different  colors 
being  emitted  by  the  bulb  in  various 
dinx~tions   instead  of  white  light  being 
emitted  in  all  directions  as  occurs  in 
norni.ii  hdiiit;en  bulbs. 

(TenerH  ally  categorized  as  "blue" 
liulbs  all  of  these  aftermarket  bulbs 
ha\  e  become  popular  among  some 
drivers,  either  because  the  bulbs 
produce  the  look  of  a  more  expensive 
vehicle  at  a  fraction  of  the  cost,  or 
(  laims  of  improved  visibility.  Many  of 
tht  hulhv  are  from  well  known  bulb 
inaiiufaLturers,  others  are  from  less 
familiar  companies  and  importers. 
Depending  on  the  make  and  model  of 
bulb  desired,  some  are  sold  by  auto 
parts  stores  and  mass  merchandisers, 
others  are  sold  by  specialty  auto 
accessory  stores  and  through  the 
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Internet.  While  there  are  no  reasons  to 
believe  that  all  such  bulbs  cause 
headlamps  to  perform  badly,  many  such 
bulbs  do  just  that,  as  explained  below. 

Designing  original  equipment 
headlamp  bulbs  is  a  precise  science, 
fraught  with  many  design  compromises 
in  order  to  achieve  the  desired  balance 
of  energ\'  usage,  service  life,  emitted 
light  and  robust  optical  images  of  thf 
filament.  In  general,  headlamp  bulb 
designs  take  years  of  thoughtful  work  in 
consultation  with  the  designers  of 
headlamp  optics.  The  OEM  bulb  design 
is  standardized  and  codified  by  industry 
consensus  in  SAE  and  International 
Electrotechnical  Committee  (lEC) 
standards  so  that  all  bulb  manufacturers 
can  build  and  sell  bulbs  with  the 
expectation  that  they  will  perform  in  a 
safe  and  satisfactory  manner  in  all 
headlamps  in  service.  This 
standardization  is  incorporated  into 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  Lamps,  reflective  devices  and 
associated  equipment  (FMVSS  108)  by 
referencing  information  about  each 
bulb.  This  information  is  in  Docket 
Number:  NHTSA-98-3397 

When  changing  the  basic  design  of  d 
headlamp  bulb  the  way  that  placing  a 
coating,  filter  or  tinting  can.  the  results 
can  range  from  just  color  changes  to 
reducing  the  emitted  volume  of  light 
from  a  headlamp  by  almost  half.  For 
example,  certain  kinds  of  filters  and 
coatings,  while  having  the  effect  of 
reducing  yellow  light  emission,  are 
sometimes  also  ver\-  reflective  The 
result  is  that,  instead  of  most  of  the  light 
coming  from  the  filament  directly 
through  the  glass  capsule  and  being 
used  by  the  headlamp's  optical  design 
to  have  a  focused  beam  down  the  road. 
the  light  bounces  once  or  twice  off  the 
inner  wall  of  the  bulb.  This  causes 
strong  images  of  the  filament  to  be 
emitted  from  the  capsule  in  directions 
and  intensities  never  possible  in  the 
standardized  OEM  design.  Because 
headlamps  are  designed  to  use 
standardized  bulbs,  the  lighting 
performance  of  the  headlamp  could  be 
markedly  different,  both  impairing 
seeing  down  the  road  and  causing 
others  to  have  undue  glare,  when  a 
modified,  non- standardized  bulb  is 
substituted.  Such  poorly  designed  bulbs 
may  also  be  a  reason  for  the  publics 
glare  complaints. 

In  contrast,  if  the  bulb  designer  uses 
a  more  benign  filter  element,  the  inner 
bulb  reflectivity  may  be  substantially 
reduced  or  virtually  eliminated.  For  a 
bulb  that  is  intended  to  be  whiter,  less 
yellow  light  may  be  emitted,  giving  th»' 
light  a  whiter,  even  bluish  light,  but  still 
white  light  as  defined  in  various 
industrial  and  legal  standards.  To  assure 


that  this  bulb  emits  the  equivalent  and 
correct  volume  of  light  compared  to  an 
OEM  Version,  the  filament  design  must 
be  subtly  changed,  but  not  so  much  so 
that  wattage  increases  above  the 
acceptable  limits  required  of  a  standard 
bulb.  These  careful  changes  may 
continue  to  make  the  bulb 
interchangeable  with  an  OEM  design 
without  noticeable  consequence  other 
than  whiter  light. 

Besides  replacin'g  the  OEM  bulbs  with 
bulbs  with  the  characteristics  described 
above,  it  is  possible  to  purchase  whole 
headlamps  and  replacement  lenses  for 
those  that  are  replaceable,  that  are 
tinted  Under  our  standards,  these  must 
complv.  with  our  lighting  standard  but 
again,  the  blue,  or  other  color,  tinting 
mav  have  similar  adverse  disturbing  and 
disabling  glare  effects. 

Another  disturbing  trend  in  this  look- 
a-like  phenomenon  is  the  substitution  of 
OEM  filament  headlamp  bulbs  with 
aftermarket  HID  c:onversion  bulbs.  The 
desire  is  to  achieve  the  look  and  achieve 
the  more  robust  performance  of  HIDs. 
While  not  designed  to  be 
interchangeable,  some  aftermarket 
companies  are  substantially  altering  the 
HID  bulb  bases  or  providing  adapters  so 
that  the  HID  bulbs  can  be  inserted  in 
headlamps  designed  for  filament  bulbs. 
The  consequence  of  making  these 
substitutions  is  to  adversely  affect 
safety   Filament  headlamps  are  optically 
designed  for  the  volume  of  light  and 
filament  placement  and  other  critical 
dimensions  and  performance  that  OEM 
filament  bulbs  have.  The  HID 
conversions  result  in  two  to  three  times 
the  volume  of  light  and  potentially 
imprecise  arc  placement.  Such 
conversions  often  result  in  beam 
patterns  that  behave  nothing  like  the 
original  filament  beam  pattern,  cannot 
be  reliably  aimed,  and  have  many  times 
the  permitted  glare  intensity.  In 
informal  conversations  with  persons 
who  have  tested  such  conversions,  the 
light  intensity  on  one  at  a  point  aimed 
toward  oncoming  drivers  was  22  times 
the  allowable  intensity  limit.  Another 
lamp  was  more  than  7  times  too  intense. 
With  poor  HID  bulb  and  arc  placement, 
the  glare  intensity  could  be  significantly 
worse  Thus,  the  use  of  these 
conversions  f:oiild  be  vet  another  source 
of  the  glare  problems  about  which  many 
drivers  have  complained. 

Regarding  bluer  light  achieved  by 
these  filament  bulbs,  recent  research 
[Sullivan.  1  M  and  Flannagan.  M.f.: 
"Visual  Effects  of  Blue-Tinted  Tungsten- 
Halogen  Headlamp  Bulbs  ",  Report  No. 
I  MTRl-2001-q.  available  in  Docket: 
NHTSA-200 1-8885-2)  shows 
consistency  with  prior  research,  that 
discomfort  glare  ratings  increase  as  the 


chromaticity  moves  toward  the  blue 
color  range  of  the  visible  light  spectrum. 
The  authors  also  state  that  there  is  no 
evidence  to  show  that  target  detection  is 
enhanced  with  such  blue  colored 
headlamps,  either  in  direct  viewing  or 
peripheral  viewing  of  illuminated 
targets.  This,  essentially,  shows  that 
there  likely  is  an  inherent  disbenefit 
from  the  use  of  such  blue  bulbs  and 
headlamps  that  are  intended  to  change 
the  color  of  light  emitted  from 
headlamps.  While  one  might  assume 
that  this  also  applies  to  the  bluer  HID 
powered  OEM  headlamps,  the  authors 
did  not  study  this,  nor  speculate  about 
it. 

2.4     Glare  From  Fog  Lamps,  Driving 
Lamps,  and  Auxiliary  Low  Beam 
Headlamps 

Fog  lamps,  driving  lamps,  and 
auxiliary  low  beam  headlamps  are 
lamps  used  in  addition  to  the  normally 
required  headlamps.  These  lamps  have 
been  identified  in  state  laws  for  decades 
as  being  allowed  to  be  used  under 
certain  conditions  of  visibility. 
Generally,  as  defined  in  SAE  standards, 
fog  lamps  have  a  wide  even  beam,  less 
intense  than  a  low  beam,  and  intended 
to  be  mounted  low  to  shine  out  under 
blankets  of  fog  hovering  near  the 
ground,  and  in  other  conditions  of 
reduced  visibility  such  as  rain,  snow 
and  dust.  Properly  aimed,  fog  lamps  can 
be  used  to  reduce  the  back  scatter  glare 
that  often  results  from  water  droplets, 
snowflakes  and  dust  particles 
illuminated  by  headlamps.  The  fog  lamp 
with  its  downward  aimed  beam  can 
reduce  that  veiling  glare  and  permit 
seeing,  albeit  at  much  shorter  distance, 
the  roadway  and  important  targets. 
Speeds,  of  course,  have  to  be  reduced 
under  those  conditions. 

Driving  lamps  are  lamps  not  intended 
for  general  driving,  but  are  intended  to 
supplement  the  upper  beam  headlamps. 
In  essence,  they  are  auxiliary  upper 
beam  headlamps.  As  such,  they  should 
never  be  used  under  conditions  that  do 
not  permit  the  use  of  upper  beam 
headlamps.  Their  beam  intensity  and 
aim  are  described  in  SAE  standards  and 
often  referenced  in  state  motor  vehicle 
law. 

The  Auxiliary  Low  Beam  Headlamp, 
is  just  that,  a  lamp  similar  in  beam 
pattern  and  performance  to  a  lower 
beam  headlamp.  It  is  intended  to 
supplement  the  lower  beam  headlamp, 
more  typically  for  turnpike  driving, 
where  the  roadway  has  widely 
separated  opposing  lanes. 

More  and  more  passenger  cars  and 
LTVs  are  being  equipped  with  auxiliary 
lamps  these  days.  As  an  OEM  option, 
the  lamps,  usually  fog  lamps,  offer 
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different  styling  cues  than  the  normal 
model  vehicle  to  help  differentiate  it  in 
the  market.  Also,  the  public  may  be 
interested  in  "better"  lighting,  because 
the  number  of  both  OEM  and 
aftermarket  installations  is  increasing 
markedly.  Because  of  fog  lamps'  limited 
performemce.  they  by  design  will  not 
markedly  improve  seeing  under  normal 
conditions. 

These  auxiliar\'  lamps  are  now 
becoming  a  source  of  complaint  for 
glare.  Often  described  as  another  set  of 
headlamps,  sometimes  mounted  lower, 
the  public  reports  that  these  lamps  seem 
to  be  used  all  the  time  at  night.  In  fact, 
research  has  now  documented  that  the 
public  is  right.  Sivak  et.  al.  reported  that 
fog  lamps  were  in  fact  used  much  more 
often  than  was  rppropriate  for  the 
conditions.  In  fact,  most  of  the  auxiliar\' 
lamps  in  the  census  were  on  regardless 
of  the  weather  or  visibility  conditions, 
and  most  vehicles  that  had  them 
installed  had  them  in  use  (see  Sivak.  M.; 
Flannagan.  M.  J.;  Traube,  E.  C; 
Hashimoto,  H.;  Kojima,  S.  1997,  "Fog 
lamps:  Frequency  of  Installation  and 
Nature  of  Use."  No.  UMTRI-96-31 . 
available  as  Docket  NHTSA-1998- 
8885-1). 

This  documented  misuse  of  fog  lamps 
in  particular  helps  substantiate  the 
complaints  that  NHTSA  has  been 
receiving.  NHTSA  has  had  complaints 
about  fog  lamp  use  for  a  while,  but 
never  so  many  as  recently.  As  part  of 
another  rulemaking  (63  FR  68233. 
December  12.  1998),  NHTSA  asked 
whether  it  should  regulate  fog  lamps  in 
general,  because  it  was  petitioned  to 
regulate  the  geometric  visibility  of  fog 
lamps  as  installed  on  motor  vehicles. 
The  response  by  commenters  to  this 
question  was  unanimous:  yes,  please 
regulate  them.  NHTSAs  authority  to 
regulate  their  safety  will  have  the 
cojisequence  of  having  a  common 
national  standard  for  them.  Some  of  the 
commenters  suggested  waiting  until  the 
SAE  and  other  international 
organizations  achieved  a  harmonized, 
but  updated  version  of  a  fog  lamp 
standard.  As  a  result  of  that  request, 
NHTSA  has  been  waiting  several  years 
for  this  to  occur.  However,  there  appears 
to  be  significant  disagreement  within  • 
both  the  SAE's  Lighting  Committee  and 
the  Groupe  de  Travail  Brusselles,  1958', 


(GTB)  as  to  what  constitutes  the  current 
state  of  industry'  performance  for  fog 
lamps.  For  the  foreseeable  future. 
NHTSA  has  no  expectation  that  a 
harmonized  fog  lamp  performance 
consensus  standard  will  be  forthcoming 
from  SAE  or  GTB.  Because  of  the 
significant  increase  in  complaints, 
NHTSA  plans  to  propose  action 
independently  of  outdated  industr> 
standards  for  fog,  auxiliar\  and  driving 
lamps  to  regulate  these  at  the  federal 
level. 

2.5     Voltage  to  Headlamp 

The  voltage  supplied  to  headlamps  is 
one  of  many  factors  that  establish  the 
performance  achieved.  Safety  Standard 
No.  108  specifies  that  headlamp.s  be 
tested  in  a  laboraton.-  for  the  purposes 
of  compliance  at  a  test  voltage  (jf  12  8 
volts  D.C.  The  designers  of  headlamps 
and  their  filament  type  bulbs  relv  on 
this  standardized  voltage  to  assure  that 
when  anyone  tests  the  headlamp  at  the 
standardized  voltage,  the  lamp  will 
perform  as  prescribed  in  the  law.  The 
lamp  designers,  in  setting  out  to  design 
the  headlamp,  use  the  standardized 
specifications  set  forth  for  the  light 
source  (bulb),  determined  at  12.8  volts 
and  use  them  as  part  of  the  calculations 
for  the  prescriptions  of  the  lamps 
optical  elements  The  finished  produe  t 
is  a  lamp  design  that  will  be  reliable  bf 
capable  of  mass  production,  and  meet 
the  prescribed  illumination  perfornidnre 
set  out  in  the  Standard. 

Unfortunately  for  drivers,  the  lamp 
performance  experienced  in  the  real 
world  on  their  vehicles  is  not  always  the 
performance  measured  in  the  laboraton, 
The  reason  for  this  is  that  motor 
vehicles  need  to  store  vast  amounts  of 
electrical  energy  in  its  batter>  .  and  must 
have  a  electrical  charging  system  to 
supply  the  energy  that  is  stored  That 
charging  system  must  provide  varsing 
voltages  to  charge  the  batter\    Batteries 
expend  some  of  that  energy  when  used 
to  start  the  vehicle's  engine.  To  fully, 
charge  the  batter>-.  a  voltage  higher  than 
that  of  the  battery'  is  necessary'  to  return 
energy-  to  the  battery'  for  storage  and 
future  availability.  Depending  on  the 
state  of  charge  of  the  batten,',  the 
ambient  temperature,  the  quickness  of 
restoration  designed  into  the  charging 
system,  and  other  factors,  the  voltage  of 


the  veh)(  If  s  electrical  system  may  be  as 
high  ds  14  or  15  volts.  On  the  other 
hand,  it  may  be  below  12.8  volts,  if  the 
ambient  temperature  is  ver\'  low 

The  effect  on  filament  headlamps, 
taking  into  consideration  the  electrical 
rpsistance  of  the  wiring  to  them,  the 
headlamp  switch,  fuses,  distribution 
panels,  relays,  and  other  devices  often 
found  in  the  headlamp  circuit,  is  to 
reduce  the  voltage  slightly  when 
compared  to  the  voltage  at  the  battery. 
When  the  standardization  of  test  voltage 
was  (  niK  ei\e(i   ii  was  intended  to 
accommodate  this  vehicle  electrical 
system  \  anability  by  testing  at  the 
typical  nperatin):;  M)ltageofthe 
headlamp  mk  h  tti.ii  tiic  lamp  in  a  motor 
vehicle  could  be  expe(  ted  to  operate 
most  of  the  time  with  the  same  intensity 
as  measured  in  th<  laboratory,  and  as 
spe<;ified  fur  it. 

Over  the  years,  the  design  of  motor 
vehicle  electrical  systems  has  evolved 
such  that  the  amount  of  electrical 
energy  necessar\'  to  operate  the  myriad 

of  elertricalh  powered  devices,  has 
more  than  quadrupled  in  many  cases. 
from  what  was  ne«»ded  twenty  or  thirty 
or  more  \ear^  ai;'   W  itli  tl:-  advent  of 
electricalK  po\sere(l  steering  and 
brakes,  and  complex  environmental 
s\stenis  the  electrical  energy  need  will 
continue  to  in(  rease  To  supply  all  this 
energy  and  to  still  charge  the  battery  in 
a  quick  manner,  the  average  voltage  on 
vehicles  has  increased  over  the  years. 
The  ( i)nst»quent:e  to  many  vehicles  as 
stated  dbo\  e.  is  that  for  headlamps,  the 
operating  vcdtage  is  more  Ukely  to  be 
somewhat  above  the  specified  test 
\'oltage 

In  NHTSAs  experience  in  measuring 
the  voltage  supplied  to  dayiime  running 
lamps,  that  voltage  can  be  at  least  14 
volts  Others  who  have  measured  the 
voltage  of  headlamps  have  documented 
such  high  \oltages,  too.  Even  vehicle 
manufacturers  have  documented 
voltages  higher  than  12.8  volts.  The 
effect  on  incredsed  intensity  as  a  result 
of  varying  voltages  to  filament  type 
headlamps  can  be  seen  in  the  table 
below    It  provides  a  multiplier  for 
finding  the  new  intensity  when  going 
from  one  voltage  to  a  higher  or  lower 
one. 


Factor  to  use  to  get  candeta  at 


Candeta  specified  at 

12.0  V 

12.8  V 

13.2  V 

13  5  V       ! 

14.0  V 

12.0  V   

10 

0  8C 
0.73 

125 

10 

090 

137 
1,1 
10 

150 
12  1 
107 

1  68 

12.8  V   

1  35 

13.2  V  

1  23 

'  The  i;  TB  IS  the  orjiani/ation  ni  motor  vehicle 
ami  llshtinp  indiistn  experts  Ihal  advises  the 
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Candeia  specified  at. 

Factor  to  use  to  get  candeia  at: 

12  0  V 

12  8  V 

132  V 

13.5  V 

14  0  V 

13  5  V 

.    .  ] 

0.67 
0.60 

0.83 
0.74 

0.93 
0.81 

1.0 
0.88 

1  14 

14  0  V 

1.0 

In  the  case  of  US  headlamps,  12.8  is 
the  specified  test  voltage  in  FMVSS  So 
108.  However,  moving  to  the  right  in  thf 
row,  one  can  see  that  if  the  vehicle 
voltage  at  the  headlamp  was  only  12 
volts,  the  headlamps  intensity  would  be 
onlv  80  percent  of  the  specified 
intensity.  Conversely,  if  the  voltage 
measured  on  the  vehicle  were  14  volts, 
the  headlamp  would  be  operating  at  135 
percent  of  its  specified  intensity.  The 
consequence  for  a  driver  in  these  two 
cases  would  be  respectively,  less  light 
on  the  road  and  less  glare  to  others,  and 
more  light  on  the  road  and  more  glare 
to  drivers.  Both  situations  are  pos.sible. 
depending  on  many  factors  as  stated 
earlier.  The  possibility  of  newer 
vehicles  having  headlamps  operating  at 
higher  than  specified  intensities  is  very- 
real.  For  your  vehicle,  you  would 
probably  be  more  comfortable  with  the 
higher  voltage  and  higher  intensity 
Drivers  who  oppose  you  probably 
would  not  appreciate  that  more  robust 
performance. 

3    Discussions 

3.1     Discussion  of  Headlamp 
Performance  in  General 

As  was  discussed  above,  the 
specification  of  a  lower  beam  headlamp 
pattern  slowly  evolved  o\er  the  last  one 
hundred  years.  In  the  U.S.,  most  of  that 
work  was  done  by  motor  vehicle 
lighting  engineers  and  other  automotive 
engineers  and  human  factors  scientists 
through  the  auspices  of  SAE  Today, 
that  beam  pattern  as  codified  in  FMVSS 
No.  108  is  certainly  more  robust  than  it 
was  in  1914.  1937.  1968,  or  1985  The 
latest  performance  change  in  1997  made 
the  beam  wider  to  lessen  its  sensitivitv 
to  horizontal  misaim  and  to  add  a 
horizontally  oriented  cutoff  dplineatin>; 
a  sharp  gradient  between  the  higher 
intensity  roadway  light  below  and  lesser 
intensity  glare/ sign  light  above  This 
cutoff  was  the  cue  for  determining 
correct  aim  of  the  beam.  Still,  the 
fundamental  aspects  of  specifying  the 
beam's  performance  remained  the  same 
as  it  has  for  over  the  last  hundred  years 
Individual  test  points  in  various  places 
on  an  angular  coordinate  system  with 
the  axis  originating  at  the  headlamp  lens 
center.  The  test  point  performance 
specified  is  applied  to  each  headlamp, 
and  the  consequence  is  that  each 
individual  headlamp  has  the  same 


general  beam  pattern  Yet.  because 
lamps  are  made  bv  many  different 
companies,  with  differing  customer 
needs,  headlamps  for  different  models 
of  vehicles  can  have  visually  different 
beam  patterns  and  performance,  and 
still  complv  with  the  specifications  set 
forth  in  FMVSS  No.  108.  Regardless  of 
headlamp  mounting  height  or 
separation  distance,  the  Federal 
specification  for  the  beam  pattern  is  the 
same  (and  at  the  state  level,  the  aim  is 
almost  always  the  same.)  Thus,  the 
result  is  what  we  now  have  in  our 
vehicles-varying  performance  between 
vehicle  makes  and  models,  and  even 
between  makes  of  headlamps.  The 
inherent  philosophy  that  guided  this 
evolution  was  absolute 
interchangeability  and  ease  and 
quickness  of  replacement  (to  limit  the 
time  and  miles  driven  before 
replacement  of  the  failed  lamp  occurs). 
That  was  the  basis  for  the  1937  decision 
to  mandate  sealed  beam  headlamps.  All 
were  the  same  so  there  would  be  only 
one  model  to  find  at  the  local  service 
station  Considering  how  often 
headlamp  bulbs,  lenses  and  reflectors 
failed  prior  to  1937,  this  was  a 
paramount  safety  concern.  Until  1983. 
this  was  still  the  basic  approach, 
although  a  few  alternative  sizes  and 
shapes  were  introduced.  Then  the 
standardized  replaceable  bulb  headlamp 
was  introduced,  allowing  virtually  any 
size  or  shape  of  headlamp,  but  using  the 
universal,  standardized,  replaceable 
light  source  It  was  this  standardized, 
colorless  bulb  that  was  to  be  readily 
available  at  manv  stores,  many  of  which 
were  no  longer  ser\ice  stations.  The 
ad(jitional  performance  required  of 
these  headlamps  was  intended  to  assure 
that  thev  had  long  term  environmental 
resistance  performance  similar  to  what 
sealed  beams  had. 

This  move  toward  headlamp  housings 
made  specific  allv  for  an  individual 
make,  model  and  year  of  vehicle, 
together  with  substantially  longer  bulb 
life,  led  NHTSA  to  consider  the 
potential  for  having  a  vehicle-based 
roadwav  illumination  performance 
requirement  As  tinvisioned,  the  vehicle 
as  assembled,  regardless  of  the  type  of 
headlamps,  the  type  of  vehicle,  the 
mounting  height  or  separation  distance, 
would  be  required  to  illuminate  the 
roadwav  in  a  c:ertain  manner,  taking  into 
account  all  the  various  important  and 


often  conflicting  aspects  of  illumination 
versus  glare.  Such  an  approach  would 
ensure  that  a  vehicle's  lighting 
performance  would  be  evaluated  just  as 
it  would  be  on  the  road  when  used  by 
the  public,  and  remove  NHTSA  from  the 
business  of  specifying  details  of  bulb 
and  lamp  design.  With  this  approach, 
the  challenge  for  vehicle  manufacturers 
was  that  the  performance  had  to  be 
designed  into  the  vehicle,  rather  than 
being  added  on  at  the  end. 
Consideration  of  the  vehicle's 
performance  is  required  by  most  of 
NHTSA's  safety  standards,  but  not  for 
compliance  with  many  aspects  of 
FMVSS  108.  To  specify  the  roadway 
illumination  and  glare  performance  of 
the  whole  vehicle  would  add  design 
complexity  and  make  compliance  test 
procedures  more  expensive,  and  time- 
consuming.  Both  vehicle  and  lamp 
manufacturers  have  commented  that  a 
move  toward  a  more  systems-based 
approach  toward  vehicle  lighting  is  not 
desirable  because  of  these  issues. 

Given  the  dilemma  raised  above, 
NHTSA  has  not  pursued  this  approach 
since  investigating  in  the  late  1980s.  We 
would  like  your  comment  on  the 
following  questions: 

Question  1 :  Given  the  vast  amount  of 
new  technology  in  headlamp  hardware 
and  design,  and  in  the  design  of  light 
sources,  is  the  long-standing  method  of 
specifying  a  single  headlamp's 
performance  by  test  points  irrespective 
of  its  particular  vehicle  application,  still 
an  effective  way  to  consider  the  problem 
of  glare?  Please  explain. 

Question  2:  Is  there  any  feasible 
alternative,  such  as  having  many  more 
test  points  in  and  near  the  glare  areas  in 
the  beam?  Would  applying  intensity 
zones  for  glare  be  appropriate  instead  of 
points?  Would  a  whole  vehicle  roadway 
illumination  specification  solve  the 
problem,  limiting  glare  regardless  of 
lamp  mounting  height?  Please  discuss 
these  and  fully  explain  your  reasoning 
for  your  choice  or  suggestions. 

One  consideration  in  deciding 
whether  to  proceed  with  regulations  in 
this  area  is  assessing  how  effectively  an 
industry  is  addressing  a  problem.  With 
respect  to  lighting  generally,  the  vehicle 
and  headlamp  manufacturers'  customers 
are  most  likely  to  complain  if  the  lamps 
are  not  robust  enough  to  allow  good 
nighttime  driving  visibility.  The  glare 
from  the  lamps  would  not  disturb  the 
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customer  of  this  vehicle  or  headlamp 
unless  the  lamps  were  so  glaring  that 
even'  passing  vehicle  flashed  its  lights. 
In  these  circumstances,  the  charge  to 
designers  could  be  to  get  as  much  light 
as  possible  from  the  headlamps  and 
consider  glare  only  to  the  extent 
necessarv'  to  comply  with  legal 
requirements.  Alternatively,  designers 
could  be  charged  with  producing  lights 
that  deliver  good  lighting  performance 
but  also  consider  how  this  headlamp 
design  will  affect  others  on  the  road. 

Question  3:  To  what  extent  do  lamp 
or  vehicle  manufacturers  consider 
potential  glare  from  headlamps  beyond 
the  glare  limits  set  in  the  Federal 
lighting  standard?  What  assessment  is 
made  of  potential  glare  from  lamps  at 
points  in  the  beam  pattern  that  are 
unregulated?  Are  there  any  lamp  or 
vehicle  manufacturer  corporate  design 
guidelines  that  lamp  or  vehicle 
manufacturers  use  at  unregulated  points 
in  the  beam  pattern?  If  so,  please 
indicate  what  those  guidelines  are  and 
explain  why  the  manufacturer  believes 
they  are  appropriate.  Please  provide 
examples  of  specific  headlamp  designs 
and  identify  changes  that  were  made  to 
the  beam  pattern  specifically  to  reduce 
glare  for  other  drivers,  even  though  the 
beam  pattern  met  the  existing  Federal 
standard. 

Question  4:  To  what  extent  do  vehicle 
manufacturers  consider  potential  glare 
from  headlamps  as  installed  on  their 
vehicles,  even  though  this  is  not 
currently  required  by  the  Federal 
lighting  standard?  Please  provide  details 
on  the  assessment  procedures  that  are 
used.  Do  vehicle  manufacturers 
■"vtinely  evaluate  prototype  vehicles 
driven  at  night  as  occupants  of  other 
vehicles  to  evaluate  the  potential  glare 
from  headlamps?  Are  there  other 
assessment  methods  used  to  assess  the 
glare  from  the  headlamps  actually 
installed  on  the  vehicle  before  vehicle 
manufacturers  commit  to  a  particular 
headlamp  design?  Please  provide 
examples  of  specific  recent  or  new 
vehicles  and  identify-  changes  that  were 
made  to  the  headlamp  beam  pattern  as 
installed  nn  the  vehicle,  even  though 
such  changes  were  not  required  by  the 
existing  Federal  standard. 

Question  5:  To  what  extent  do  lamp 
and  vehicle  manufacturers  consider  the 
reports  and  work  by  the  Society  of 
Automotive  Engineers  and  other  non- 
governmental bodies  on  the  subject  of 
glare  in  designing  the  performance  of 
lamps  on  their  vehicles?  If  so,  please 
provide  a  list  of  the  reports,  papers  and 
data  that  you  use.  Please  provide 
specific  examples  of  internal  glare  limits 
that  have  been  adopted  as  a  result  these 
references. 


Another  approach  to  reduce  glare  that 
was  mentioned  earlier  i.s  correct  aim. 
While  NHTSA  has  made  changes  to 
improve  the  ability  to  cnrrectlv  aim 
headlamps  and  to  determine  when 
aiming  may  be  needed,  such  changes  are 
not  all  tnat  different  from  what  has  bpen 
used  in  Europe  for  decades   Howtn  it 
even  with  these  features,  European 
vehicles  are  also  required  to  have 
headlamp  aiming  knobs  or  levers  inside 
the  passenger  compartment  so  thut 
drivers  may  move  the  headlamp  ami 
downward  to  compensate  for  vehicle 
loading  conditions  More  recentlv  a^  d 
condition  for  allowing  HID  headlamps 
in  Europe,  these  lamps  must  be  installed 
only  wh>^n  automatic  It'veling  (aiming) 
and  automatic  low  beam  washinji  and/ 
or  wiping  is  installed.  European 
regulaton.'  bodies  have  detHrmmeri  thiit 
automatic  leveling  and  washing  would 
help  reduce  the  potential  for  glare  from 
these  headlamps  that  are  sjief  ifi(.all\ 
allowed  to  have  higher  beam 
performance  than  current  halogen 
headlamps.  The  rationale  behind  the 
automatic:  washing  is  that,  in  genrral   a 
lamp  with  higher  luminance  is  more 
adversely  affected  by  dirt  on  the  lens, 
resulting  in  more  light  dirfH;ttHi  toward 
the  glare  zone  In  the  IS,  because  HID 
headlamps  have  been  designed  to 
comply  with  the  existing  n'quired 
intensity  performanc:e.  and  not  some 
new,  higher  performance  as  in  Europe 
there  appeared  to  be  no  need  for 
manufacturers  to  seek  changes  to 
introduce  HID  headlamps  into  the 
market  nor  for  NHTSA  to  prevent  them 
from  being  introduced 

Question  6  Should  the  U.S.  adopt  the 
HID  glare  control  measures  of  automatic 
leveling  and  washing  that  have  been 
adopted  by  Europe'  Please  identif)'  the 
data  and  analyses  that  support  your 
views.  What  costs  would  be  in(  urred  to 
do  so' 

Quef^tinn  T  Should  the  V  S   .uiopt  the 
driver  operated  manual  headlamp 
leveling  for  halogen  andor  HIDs  that 
has  been  the  norm  in  Europe-  is  there 
(nidence  that  leveling  (ie\  u  es  are  used 
(and  used  properly)  by  many  drivers? 
What  would  the  costs  he  from  adopting 
these? 

Another  aspect  of  glare  is  whether 
NHTSA  should  redui:e  glare  at  the 
expense  of  seeing  down  the  road 
Comments  and  letters  over  the  vears 
have  been  mixed  Some  people  want 
"better"  headlamps,  meaning  ones  ihd) 
will  serve  them  better  for  s(>eing  at 
night.  Others  state  that  the  glare  from 
headlamps  is  so  bad  that  we  should  all 
be  required  to  use  the  same  headlamps 
that  we  had  in  the  lyfiOs  As  stated 
earlier.  NHTSA  and  other  go\ernmenls 
as  well  as  lighting  researchers  have 


searched  for  the  < nrn'c  t  balance  between 
roadwa\  illuminatHin  aiui  t;l.ire.  The 
perfect  balaiK  <■  i^  "i  i  i  wr^i-  different  for 
each  roadway  h>ecause  of  the  variability 
in  geomeln  ,  ambient  light  and  other 
factors,  for  each  person  because  of  age. 
visual  acuity  and  other  factors,  and  for 
each  vehicle  because  of  lamp  mounting 
height,  headlain[)  aim  and  other  factors. 

Some  lighting  researchers  have 
suggested  that  net  visibility  would  be 
maximized  if  all  drivers  would  use  only 
upper  beams  While  this  may  sound 
incredible,  it  is  based  on  findings  that 
the  increase  in  roadway  illumination 
wr)uld  provide  greater  benefit  than  the 
high  glare  from  upper  beams  would  take 
away  While  this  is  an  interesting 
observation,  the  driving  experience  at 
night  would  not  likely  be  optimized, 
based  on  the  volume  of  complaints  of 
glare  with  current  headlamps.  This 
raises  the  issue  of  whether  NHTSA's 
balance  between  glare  and  roadway 
illumination  should  move  toward  less 
glare  even  if  that  means  less  visibility  of 
the  roadwav  environment. 

The  average  age  of  our  driver 
population  increases  even,'  year.  Older 
persons'  eyes  are  more  sensitive  to  glare, 
\et  Mmultaneously,  such  drivers  need 
im  re  light  to  see  down  the  road. 

Qiit'stion  H  Because  reducing  glare 
might  improve  older  persons'  mobility. 
■iod  improving  roadway  illumination 
may  do  so  too,  given  the  age  trend, 
should  the  reduction  of  glare  be  a 
priority,  even  at  the  expense  of  some 
visibility? 

Question  9:  To  what  extent  do 
medical  problems  with  eyes  that  are 
associated  with  aging,  such  as  cataracts, 
and  the  current  medical  procediires 
such  as  Lasik.  reduce  or  improve 
resistance  to  glare  effects? 

A  possible  model  for  glare  reduction 
would  he  to  move  toward  the  European 
(•'uii  [  tttem  for  headlamps.  That 
headlamp  beam  pattern  allows  less  glare 
than  the  current  U.S.  beam  pattern,  but 
it  also  offers  less  seeing  distance  and 
less  visibility  for  road  signs.  NHTSA  is 
not  presently  contemplating  an 
adoption  of  the  European  standard 
because  the  roadway  environment  is 
quite  different — Europe  relies  heavily 
on  lighted  signs,  while  the  United  States 
largely  depends  on  vehicle  headlamps 
to  illuminate  signs.  Nevertheless,  the 
U.S.  beam  pattern  could  move  closer  to 
the  European  beam  pattern  in  response 
to  concerns  about  glare. 

Question  10:  Is  it  reasonable  for  the 
United  States  to  sacrifice  some  visibility 
at  night  to  address  the  glare  problems 
identified  by  the  driving  public?  Would 
a  move  closer  to  the  European  headlamp 
beam  pattern  effectively  address  glare 
concerns?  Please  provide  any  data  that 
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are  available  on  the  glare  with  European 
headlamps.  What  would  be  the  effects 
on  visibility  at  night  from  switching  to 
a  more  European  beam  pattern  with  its 
downward  aim'  Please  provide 
available  studies  on  the  comparative 
visibility  of  roadway  and  si^n  targets 
with  the  current  European  and  Li.S. 
headlamp  beam  patterns,  and  on  the 
safety  tradeoffs  between  visibility  and 
glare,  and  what  the  safety  and  cost 
consequences  of  those  tradeoffs  are 

Question  1 1:  What  would  be  the  cost 
impacts,  if  any.  for  lamp  manufacturers 
if  the  U.S.  headlamp  beam  pattern  were 
changed  for  new  lamps'  Please  provide 
a  detailed  breakdown  of  how  that  cost 
impact  was  estimated. 

Question  12  Is  it  conceptually 
feasible  to  produce  a  viable  beam 
pattern  by  retaining  test  points  needed 
10  ensure  adequate  sign  visibility  in  the 
U.S.  while  moving  to  European  values 
and  test  points  to  reduce  glare  for  other 
drivers'  If  feasible,  might  this  beam 
pattern  be  adopted  as  a  global  standard' 

Question  13:  Because  XHTS.A's  funds 
for  safety  initiatives  are  finite  and  the 
agency  must  use  its  judgment  in 
deciding  which  initiatives  are  the  most 
appropriate,  is  it  appropriate  for  NHTSA 
to  initiate  an  effort  to  develop  an 
updated  balance  between  glare  and 
roadway  illumination  from  headlamps 
at  this  time'  On  the  other  hand,  if 
NHTSA  does  not  undertake  such  an 
effort  now  and  the  public's  complaints 
about  glare  continue  to  increase,  what 
are  the  likely  consequences' 

Question  14:  U  NHTSA  begins  such  an 
effort,  should  the  desired  end  be  a  new 
beam  pattern  with  the  rest  of  the 
headlamp  portions  of  the  lighting 
standard  retamed  largely  intact,  or 
should  the  agency  aim  for  a  vehicle- 
based  performance  standard  that 
evaluates  the  performance  of  headlamps 
as  installed  on  the  vehicle'  With  this 
latter  approach,  vehicle  manufacturers 
would  have  much  greater  freedom  in 
choosing  headlamp  location  and 
attributes.  The  agency's  goal  could  be  to 
simply  turn  on  the  vehicle's  headlamps 
and  shine  them  on  a  screen,  and  assess 
the  performance  of  the  headlamps  as 
they  will  perform  when  used  and  seen 
by  the  American  public  What  would  be 
the  impact  on  vehicle  and  headlighting 
manufacturers  from  such  an  approai  h' 

3  2     Headlamp  Mounting  Height  Issues 

As  noted  above,  the  most  direct  way 
of  addressing  glare  from  light  truck 
headlamps  is  to  mandate  lower 
mounting  heights  .\s  headlamps  inu'.f 
higher,  the  most  intense  part  of  the 
beam  moves  closer  to  the  height  of 
mirrors  and  drivers'  eves  in  lower 
vehicles,  typically  cars. 


Question  15:  Is  there  a  reasonable 
policy  rationale  for  addressing  the  glare 
to  drivers  of  lower  vehicles  from  higher- 
mounted  headlamps  by  requiring 
changes  to  the  lower  vehicles?  Please 
articulate  that  rationale  as  clearly  and 
succinctly  as  possible. 

Assuming  that  the  preferred  approach 
is  to  address  the  problem  on  the 
vehicles  with  the  higher-mounted 
headlamps,  one  might  consider 
lowering  the  acceptable  mounting 
height  for  headlamps 

Question  16:  Has  the  current  54-inch 
ma-ximum  mounting  height  for 
hf^ddlamps  ever  forced  a  vehicle 
manufacturer  to  modify  the  design  of  a 
light  vehicle  because  the  headlamps 
would  have  been  too  high'  Please 
provide  some  details  on  the  design  and 
indicate  the  height  at  which  the 
headlamps  would  have  been  mounted. 
Question  1 7:  How  often  do 
refreshes"  and  "redesigns"  occur  for 
l.TVs'  Please  he  spec:ific  as  to  the 
models  and  approximate  sales  volumes 
of  the  vehicles.  For  example,  some  LTV's 
such  as  SUVs  appear  to  be  on 
approximately  the  same  styling/redesign 
cycle  as  passenger  cars,  while  full-sized 
vans  apparently  are  not.  Please  provide 
estimates  of  the  costs  that  would  be 
associated  with  lowering  headlamp 
mounting  heights  if  it  were  done  during 
the  normally-planned  refresh  or 
redesign  over  and  above  the  cost  of  the 
refresh  and  redesign,  and  explain  how 
those  estimates  were  derived.  Is  there  a 
lead  time  that  would  minimize  the  costs 
of  lowering  headlamp  mounting  heights 
on  LTVs.' 

Question  18:  Assuming  that  NHTSA 
were  to  mandate  lower  headlamps  on 
LTVs,  and  that  a  time  frame  were 
specified  that  minimized  the  costs,  are 
there  other  design  considerations 
NHTSA  should  be  aware  of  in  reviewing 
the  SAE  report  suggesting  a  limit  of  900 
or  inOO  mm'  For  instance,  would  the 
headlamps  necessarily  then  be  so  low 
that  they  would  interfere  with  the 
ground  clearance  or  the  bumper 
performance  of  LTVs'  Please  provide  as 
much  information  as  possible  to  support 
or  explain  the  answer. 

There  are  two  possible  negative 
ramifications  if  the  maximum  allowable 
headlamp  mounting  height  were 
lowered  significantly,  although  the  size 
of  these  negative  ramifications  is 
unclear.  First,  the  ability  to  see 
retroreflective  traffic  signs  could  be 
modestly  degraded  These  signs  depend 
on  vehicle  headlighting  for  their 
conspicuity  and  legibility.  Second, 
detection  distance  will  be  modestly 
decreased.  This  could  reduce  the  ability 
of  vehicle  operators  to  detect  an  obstacle 
in  time  to  avoid  hitting  it. 


In  past  research  when  the  detection  of 
objects  was  studied  in  comparison  with 
the  mounting  height  of  the  headlamps, 
there  was  a  detection  loss  noticed  as  the 
mounting  height  was  decreased.  For 
passenger  cars,  the  general  findings 
have  been  that,  for  every  one  inch  the 
headlamp  is  lowered,  the  detection 
distance  is  decreased  by  approximately 
ten  feet.  Lowering  light  truck  headlamps 
five  inches  could  result  in  a  loss  of  fifty 
feet  of  roadway  visibility.  It  should  be 
noted  that  roadway  visibility  would  still 
be  greater  than  passenger  car  roadway 
visibility  because  the  lamps  may  still  be 
higher  than  passenger  cars  lamps.  Also, 
light  trucks  do  not  necessarily  have 
different  stopping  distances  than 
passenger  cars.  Consequently,  there  may 
be  no  safety  reason  that  would  need  to 
be  considered  in  such  a  decision. 

Question  19:  Please  comment  on  these 
and  any  other  trade-offs  of  lowering  the 
maximum  mounting  height.  Is  there  a 
maximum  permissible  mounting  height 
that  would  not  significantly  reduce  the 
seeing  afforded  to  vehicles  with  higher 
mounted  headlamps,  while  significantly 
reducing  the  glare  to  drivers  of  lower 
vehicles?  Because  LTVs  are  increasingly 
being  used  as  passenger  vehicles,  why 
should  their  seeing  distance  and 
stopping  distance  be  different  enough  to 
make  this  a  concern? 

3.3     Discussion  of  HID  Issues 

HlDs  are  beginning  to  become  more 
prevalent  in  many  vehicles.  Overseas, 
they  constitute  a  much  higher 
percentage  of  production  than  in  the 
U.S.  HIDs  appear  to  have  an  advantage 
of  providing  a  beam  pattern  that  is 
broader,  more  uniform,  and  modestly 
more  intense,  especially  to  the  sides. 
Some  halogen-based  lamps  behave  this 
way.  also,  but  it  is  generally  more 
difficult  to  make  such  robust  headlamps 
with  the  limited  volume  of  light  flux 
available  from  halogen  bulbs.  On  the 
other  hand,  the  HID  bulbs  with  up  to 
two  to  three  times  more  available  flux 
(2800  to  3200  lumen  versus  1200  to 
2300  lumen  for  halogen),  would  seem  to 
have  an  abundant  volume  of  light 
available.  Based  on  various  technical 
papers  about  HID  headlighting.  the 
technology  offers  significant  styling 
freedom,  and  is  able  to  sacrifice 
efficiency  and  still  achieve  a  robust 
beam  because  there  is  so  much  light  flux 
available.  As  mentioned  above, 
European  rulemakers,  concerned  about 
such  high  available  flux,  impose  upon 
HID  headlamps  the  requirement  that 
they  must  have  automatic  aiming  and 
cleaning. 

Also,  NHTSA  notes  that  HID  light 
sources  are  being  used  for  auxiliary 
lamps  such  as  fog,  low  beam  and 
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driving  lamps  that  are  just  now 
appearing  in  the  aftermarket,  as  well  as 
for  upper  beams  in  OEM  applications 

Qupstian  20:  Do  HID  bulbs  have  too 
much  light  flux  available  for  the 
roadway  illumination  task?  If  so.  please 
discuss  why  and  what  could  be  done  to 
resolve  this. 

Question  21:  How  do  HID  headlamp 
lower  beam  patterns  vary  from  halogen 
lower  beam  patterns?  Do  these 
differences  necessarily  result  in  higher 
levels  of  glare  for  other  drivers? 

Question  22:  The  agency  is  interested 
in  receiving  comments  regarding  human 
factors  issues  surrounding  the  use  of 
whiter  (and/or  bluer)  light  in  headlamp 
systems,  whether  from  HID  or  halogen 
bulbs,  that  has  uneven  spectral  density 
emission  performance  as  do  HIDs.  Have 
there  been  any  studies  done  regarding 
HID  light  sources,  whether  with 
automotive,  industrial,  home  or  any 
other  venue  that  addresses  this  uneven 
energy  emission  and  its  visual 
perception  by  people? 

Question  23:  One  theorv'  is  that 
drivers  are  attracted  to  HID  headlamps 
because  of  the  newness  or  different 
appearance.  This  theory  suggests  that 
drivers  then  end  up  staring  into  the  HID 
headlamps.  Is  this  type  of  behavior 
documented  relative  to  automotive  or 
any  other  type  of  lighting  event?  Is  there 
some  period  that  is  necessary  for  the 
public  to  adapt  to  a  new  lighting 
technology,  whether  on  vehicles  or 
otherwise  (for  example  during  the 
introduction  of  HID  street  lighting)?  Are 
there  any  safety  or  other  consequences 
from  that  adaption  period? 

Question  24:  Are  there  any  studies  or 
data  that  support  or  disprove  the  claim 
that  illumination  that  is  closer  to 
daylight  in  color  provides  vision 
improvements  that  could  enhance 
driving  safety  in  the  myriad  of  driving 
conditions  at  night?  Please  disc&ss 
these. 

Question  25:  Are  there  any  studies  or 
data  that  support  or  disprove  the  claim 
that  illumination  that  is  more  yellow  (or 
any  other  color)  provides  vision 
improvements  that  could  enhance 
driving  safety  during  inclement  weather 
in  day  or  night?  Please  discuss  these. 

Question  26:  Are  the  conventional 
photometry  and  color  measurement 
methods  specified  in  current  industry 
consensus  standards  and  national  and 
international  regulations  appropriate  for 
HID  powered  headlamps?  Does  it 
accurately  predict  glare  or  does  it 
underestimate  it?  What  alternative 
testing  methods  should  be  used? 

Question  27:  Has  there  been  any 
research  on  achieving  a  more  uniform 
spectral  power  distribution  from  HIDs 
that  would  be  similar  to  that  of  a  heated 


metal  filament?  If  so.  please  provide 
references  and  discuss  What  wnuld  be 
the  safety  and  economic  const'qucnt  es 
of  a  rulemaking  change  that  mandates  a 
more  uniform  spectral  power 
distribution' 

Question  28  Tiie  I  'MTRI-99-36 
study  found  that  to  hv  considered 
similar  in  glare  perception  by  test 
subjects,  the  halogen  lamp  had  to  be 
about  1.5  times  or  50  pen  ent  brighter 
than  the  comparable  HID  lamp  What 
would  be  the  safety  and  economic 
consequences  if  HID  headlamps  were 
required  to  meet  photometrit  intensity 
performance  but  limited  to  about  two- 
thirds  of  that  now  permitted'  Please 
explain  how  your  answer  is  determint'd 

Question  29:  It  is  well  understood  that 
raising  the  mounting  height  of 
headlamps  raises  the  most  intense  part 
of  the  headlamp  beam  up  to  where  it  is 
closer  to  causing  glare  problems  for 
other,  lower  drivers.  It  is  also  well 
understood  that  HIDs  afford 
significantly  more  light  flux  and  this 
greater  volume  of  light  raises  the 
potential  for  increasing  glare  for  otheTs 
Based  on  these  generally  understood 
glare  parameters,  one  would  expect  that 
manufacturers  would  be  verv  fautinus 
about  installing  HIDs  in  higher-mounted 
positions,  because  the  likelihood  of 
glare  would  seem  to  be  very  high 
Nonetheless.  HIDs  are  now  offered  on 
several  LTVs  such  as  the  BMW  X-5 
Mercedes  Benz  ML  series  and  in 
previous  model  years,  the  Oldsmobile 
Bravada.  To  allow  us  to  better 
understand  the  current  practices  of 
manufacturers  of  trucks  having  HID 
headlamps  as  standard  or  optional 
equipment.  What  were  the  analyses  of 
glare  that  you  considered  when 
deciding  to  use  HIDs  in  these  higher- 
mounted  lamps  and  why  did  these 
analyses  lead  you  to  conclude  that  glare 
from  these  lamps  was  acceptable'  Please 
provide  copies  of  these  analyses 

Question  30:  Given  that  HID  light 
sources  are  being  used  in  non-headlamp 
applications  such  as  fog.  auxiliary'  low- 
beam  and  driving,  and  for  OEM  upper 
beam,  should  NHTSA  regulate  any  or  all 
exterior  lighting  devices  that  use  HID 
light  sources  on  motor  vehicles'  If  so, 
should  the  regulated  aspects  be  the 
same  as  those  required  for  the  furrentlv 
required  lighting  devices,  or  should 
these  requirements  be  different,  more 
constraining  or  less  constraining.  W'hich 
lighting  devices  should  have  the  highest 
priority  to  regulate  first? 

3.4    Discussion  of  Glare  from  HID  Lank 
alike  Bulbs  and  Other  Colored 
Headlamp  Bulbs 

NHTSA  has  regulated  headlamp  bulbs 
since  about  1983  by  standardizing  their 


interchangeability  performance.  Until 
about  three  years  ago,  colored  bulbs 
other  than  those  used  for  amber  turn 
signal  lamps  were  generally  not 
available  to  the  public  With  HIDs.  this 
changed.  The  specifications  for  halogen 
and  HID  light  sources  (bulbs)  collected 
in  NHTSA  s  public  docket  (NHTSA-98- 
3397)  list  a  myriad  of  necessary' 
interchangeability  details  including 
capsule  coatings  that  are  necessary  for 
proper  operation.  One  such  coating  is 
called  a  bulb  cap  or  capsule  cap  or  black 
cap.  One  of  these  was  present  on  the 
very-  first  bulb  introduced  in  FMVSS  No. 
108  for  headlamp  use  in  1983.  It  reduces 
glare  by  preventing  light  from  the 
filament  from  being  emitted  toward  the 
headlamp's  lens.  While  not  essential  for 
all  headlamp  designs,  the  majority  of 
those  using  this  first  bulb  needed  such 
a  coating  and  bulb  types  designed 
specifically  for  low  beam  use  almost 
universally  have  such  a  black  cap. 

Since  1983.  manv  other 
interchangtMbilit\  specifications  for 
inanv  oth'T  hf.i  ilarnp  bulbs  have  been 
introduced  into  federal  law.  Manv  have 
black  caps  Intil  recently,  none  had  any 
other  specified  coating,  filter,  tinting  or 
shifldin^  Then'  are  two  types  of  bulbs, 
HlRl  and  H1K2.  that  have  special 
durable  infrared  reflective  coatings  on 
the  bulb  t  apsujc  These  coatings  exist  to 
make  the  tmlhs  more  efficient  at 
producing  hght,  focusing  back  on  the 
filament  heal  energy  that  would 
otherwise  be  lost  This  insulating  effect 
permits  the  filament  to  operate  at  a 
higher  temperature  while  using  less 
electrical  energy   Also  there  is  an  HID 
bulb  that  has  a  coating,  dissimilar  to  a 
traditional  black  cap,  but  serving  the 
same  function  None  of  the  listed  bulbs 
have  had  an\  other  coatings  specified. 

Because  coatings,  filters,  tinting,  and 
shielding  can  adversely  affect  the  light 
emission  of  bulbs,  these,  of  necessity, 
have  to  be  part  of  the  original 
specification  of  a  newly  introduced 
headlamp  bulb  There  are  two  reasons 
for  requiring  these  to  be  included  with 
the  bulb  s  onginal  specifications.  The 
first  IS  so  that  in  designing  a  headlamp's 
optics,  headianif   lii  ^i^ners  can  rely  on 
the  fact  that  hulti--  si, id  ior  this 
headlamp  will  a(  hieve  the  performance 
designed  into  it  .iini  reijuired  of  it  by 
FMVSS  No  lOH    I  );>  s..,  ond  is  so  that 
the  headlamp  will  continue  the  same 
safe  performance  when  replacement 
bulbs  are  pun. based. 

.Any  changes  to  the  original 
specification  for  a  bulb  that  can  affect 
the  interchangeability  performance  can 
cause  headlamps  to  perform  poorly, 
such  as  emitting  not  enough  roadway 
illumination  or  too  much  glare  and 
havinp  beam  shape  rhant;e«  As  with 
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photography  and  the  use  of  filters  to 
alter  photographic  images,  coatings, 
filters,  etc. .  that  alter  the  image  of  the 
bulbs  filament  will  change  headlamp 
performance.  Coatings,  filters  and  etc., 
can  change  the  color  of  light,  the 
intensity,  the  sharpness  of  filament 
image  and,  in  some  cases,  make 
multiple  images  of  the  filament, 
appearing  much  like  a  double  or  triple 
exposure  in  a  photograph.  Any  of  these 
alterations  could  adversely  affect  a 
headlamp's  performance. 

Marketers  of  auto  parts  began  to  sell 
colored  headlamp  bulbs  to  allow 
vehicles  to  appear  to  have  the  latest 
HIDs,  at  an  aJFfordable  price.  These  bulbs 
began  to  show  up  on  cars  and  trucks  in 
early  1998,  shortly  after  the  introduction 
of  HIDs  on  more  expensive  cars  Having 
noticed  this,  NHTSA  lighting  engineers 
who  regularly  participate  in  SAE 
Lighting  Committee  meetings  asked 
committee  members  to  discuss  the 
science,  engineering,  optics  and  other 
aspects  of  these  new  bulbs.  Those 
engineers  were  mostly  ignorant  of  the 
existence  of  those  bulbs  in  the  US. 
market.  Upon  being  shown  one  of  the 
suspect  bulbs,  all  were  surprised  by  the 
orange  metallic  interference  coating  that 
was  present  on  the  entire  surface  of  the 
bulb  capsule,  because  they  did  not 
believe  that  it  would  allow  a  headlamp 
to  perform  properly.  During  that 
meeting,  a  test  was  performed  on  the 
bulb  in  a  headlamp,  comparing  it  to  the 
OEM  bulb  for  the  headlamp.  VVhen  set 
up  in  a  photometry  laboratory,  the 
colored  bulb  reduced  peak  intensity  in 
the  seeing  light  area  of  the  beam  by  two- 
thirds,  and  markedly  increased  the  glare 
intensity  in  the  area  where  preceding 
and  oncoming  drivers'  eyes  are  tvpicallv 
located  and  the  total  volume  of  light 
emitted  by  the  headlamp  dropped  by 
almost  half  The  beam  emitted  using  the 
colored  bulb,  shining  on  a  white 
measuring  screen  in  the  lab,  showed  a 
broad  array  of  colors,  ranging  from 
white  near  the  hot  spot  to  reds,  greens, 
golds,  blues  and  magentas,  in  vast  areas 
of  the  beam.  It  was  remarkably  different 
than  the  performance  of  an  OEM  bulb. 
While  the  laboratory  at  which  the 
meetings  were  held  did  not  test  the 
colored  bulb/headlamp  combination  fnr 
compliance  with  FMV'.SS  .\o.  108.  the 
plot  of  its  intensities  implied  that  it  was 
incapable  of  complying.  The  plots  of 
this  testing  of  the  head-lamp  with  the 
OEM  bulb  versus  the  colored  one  mav 
be  seen  in  Docket  NHTSA-2001-888'5- 
6. 

Since  that  time,  NHTSA  staff  have 
asked  and  worked  with  SAE  and  other 
international  organizations  to  develop  a 
test  procedure  for  objectively 
determining  when  a  coating,  filter,  etc.. 


would  change  a  bulb's  performance 
such  that  it  would  be  unacceptable  from 
a  bulb/headlamp  interchangeability  and 
performance  perspective  Since  that  first 
meeting,  the  organizations  have  worked 
together  to  discuss  the  issue  and 
potential  methods  to  deal  with  it.  A 
consensus  test  procedure  and 
performance  criteria  have  been 
developed  that  could  be  added  to  the 
specifications  of  headlamp  bulbs.  This 
would  help  to  ensure  that  the  color 
separations  and  the  resulting  multiple 
filament  images  would  be  minimized 
enough  to  provide  a  headlamp  w  ith 
uniformlv  strong  white  colored  images 
of  the  filament  and  not  introduce 
headlamp  performanc;e  problems.  The 
first  fiirmal  proposal  of  that  procedure 
was  provided  to  the  United  Nations 
Economic  Commission  for  Europe's 
Working  Party  on  Lighting  and  Light 
Signaling.  That  procedure  and  its 
supporting  information  is  provided  in 
Docket  NHTSA-2001-8885-5.  Such  a 
procedure,  when  used  in  the 
development  of  a  new  bulb  should 
markedlv  help  to  reduce  the 
introduction  of  glare  and  vision  loss  that 
might  otherwise  occur  from  the  addition 
of  coatings,  filters,  etc.  Thus,  if  the 
specification  of  a  coating  and  the  use  of 
this  test  were  to  be  added  to  an  existing 
bulb's  specification  as  an  optional 
method  of  building  a  complying  bulb, 
coated  bulbs  might  be  readily  evaluated 
to  ensure  that  there  would  be  no  adverse 
effects  on  a  headlamp's  performance. 
Based  on  the  work  done  to  date  by 
SAE  members  and  their  associates,  it 
appears  to  he  possible  to  have  bulbs 
with  coatings  that  provide  whiter  light 
and  still  achieve  satisfactory  headlamp 
performance  even  though  none  are 
specifically  referenced  by  FMVSS  No. 
108.  For  vears.  under  the  provisions  of 
Part  564.  manufacturers  of  bulbs  have 
had  the  opportunity  to  amend  the 
original  specifications  of  a  headlamp 
bulb.  This  opportunity  comes  with  the 
proviso  that  anv  adverse  consequences 
of  the  amendment  would  be  the 
responsibility  of  the  manufacturer 
making  the  amendment.  In  this  case, 
such  an  amendment  could  provide  for 
an  option  that  is  a  colored  version  (but 
still  achieving  the  defined  white  light) 
of  the  original  design.  Such  an 
amendment  to  a  bulb's  specifications 
would  clarifv  that  a  coated  version  of  an 
OEM  bulb  could  be  built  and  certified 
under  FMVSS  No.  108.  The  potential  for 
such  amendments  that  would  be 
submitted  by  manufacturers  wishing  to 
sell  coated  bulbs  has  been  discussed  at 
numerous  SAE  meetings  in  the  U.S.  and 
at  numerous  GTB  Meetings  and  at  the 
Working  Party  for  Lighting  and  Light 


Signalling  (GRE)  meetings  overseas  as 
mentioned  and  referenced  above. 
However,  possibly  because  of  the 
proviso  regarding  the  responsibility  for 
the  amendment,  no  manufacturer  has 
taken  the  opportunity  to  use  it  to 
standardize  any  coated,  filtered,  tinted 
or  colored  bulbs. 

Question  31:  Given  the  concern  of 
commenters  that  "whiter"  and  "bluer" 
mean  more  glare,  should  any  halogen 
bulbs  be  permitted  to  have  emitted  light 
with  altered  color  that  is  different  than 
that  emitted  by  a  heated  wire  filament 
through  a  colorless,  unfiltered,  uncoated 
glass  or  quartz  bulb  envelope? 

Question  32:  Alternatively,  and  less 
restrictively,  should  NHTSA  reduce  the 
allowable  tolerance  for  the  measurement 
of  color  within  the  defined  definition  of 
the  color  white  such  that  bulbs  will  emit 
color  traditionally  provided  by  halogen 
bulbs  with  colorless,  coating-less,  filter- 
less  capsules?  Would  the  procedure 
proposed  to  the  United  Nations 
Economic  Commission  for  Europe's 
Working  Party  on  Lighting  and  Light 
Signaling  Docket  {see  NHTSA-2001- 
8885-5)  be  a  reasonable  one?  Would 
this  test  performance  resolve  all 
performance  problems  associated  with 
coatings,  filters,  tintings,  and  shields 
that  are  not  part  of  the  original 
specifications? 

Question  33:  What  safety  value  do  any 
of  these  colored  bulbs  have?  If  there  are 
any  safety  claims  made,  please  provide 
the  data  and  studies  that  substantiate 
those  claims.  If  there  are  safety  claims, 
provide  an  analysis  of  how  those  claims 
offset  the  possible  disbenefit  of 
increased  glare. 

Question  34:  If  there  are  substantiated 
safety  claims  that  overwhelmingly  offset 
the  glare  disbenefits.  should  NHTSA 
mandate  these  colored  bulbs,  or  just 
allow  them?  Would  mandating  these 
bulbs  ensure  greater  safety  benefit  to  the 
public  than  the  public  pays  in 
differential  cost  for  these  versus 
uncolored  bulbs? 

Question  35:  If  there  are  no 
substantiated  positive  or  negative  safety 
claims,  should  NHTSA  prohibit  these 
colored  bulbs?  What  justification  is 
there  for  being  so  performance  or  design 
restrictive? 

Question  36:  Given  the  results  of 
recent  research  documented  in  UMTRI 
2001-9,  indicating  that  discomfort  glare 
ratings  increase  as  the  chromaticity 
moves  toward  the  blue  color  range  of 
the  visible  light  spectnim,  should 
NHTSA  ban  headlamp  bulbs  and 
headlamps  that  alter  the  color  of  the 
light  emission? 

Question  37:  Should  all  replaceable 
light  sources  be  designed  to  conform  the 
specifications  of  the  standardized  OEM 
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light  sources,  regardless  of  whether  thev 
are  to  be  used  as  original  or  replacement 
equipment? 

Question  38:  Because  manufacturers 
appear  to  be  reluctant  to  modify  the 
standardized  OEM  design  specifications 
to  account  for  the  advertised 
performance  enhancements  that  some  of 
the  replacement  light  sources  are 
claimed  to  have,  should  NHTSA  restrict 
manufacturers  ability  to  modif>'  Part  564 
submission  information  to  simply  those 
modifications  that  correct  errors  in 
previous  submissions? 

Question  39:  Many  states  have 
restrictions  on  the  use  of  lamps  on 
motor  vehicles  that  have  appearance 
similar  to  lamps  required  for  emergency 
vehicles,  i.e.,  lamps  that  have  the 
emission  of  blue  or  red  light.  Has  the 
enforcement  of  these  state  laws  been 
affected  since  the  introduction  of 
replacement  light  sources  that  have 
bluish  or  other  non-permitted  colors? 

3.5    Discussion  of  Glare  From  Fog 
Lamps.  Driving  Lamp,  and  Auxiliary 
Low  Beam  Headlamps 

Fog  Lamps,  Driving  Lamp,  and 
Auxiliary  Low  Beam  Headlamps  are 
governed  by  many  states'  laws.  Often 
the  state  laws  reference  SAE 
performance  and  installation  standards 
set  for  these  lamps.  Because  state  laws 
regarding  the  installation  and  use  of 
these  lamps  are  not  consistent,  motor 
vehicle  manufacturers  have  publicly 
stated  that  NHTSA  should  regulate  front 
fog  lamps.  Because  of  the  complaints  of 
glare,  NHTSA  has  stated  in  the  past  that 
it  is  inclined  to  do  that  for  safety 
reasons,  pending  the  development  of  the 
world-wide  harmonized  front  fog  lamp 
standard.  Complaints  do  not  always 
specifically  identify  fog  lamps  as  the 
cause  of  glare;  complaints  are  often 
about  extra  headlamps.  Because 
aftermarket  sales  of  auxiliary  lamps, 
including  fog  lamps,  appear  to  be 
increasing,  it  is  possible  that  some  of  the 
complaints  concerning  front  mounted 
lamps  are  about  auxiliary  lamps  other 
than  front  fog  lamps.  Currently, 
European  and  other  regional  regulations 
speciftcally  deal  with  front  fog,  driving 
and  rear  fog  lamps.  In  these,  there  is  not 
an  auxiliary  low  beam  lamp  defmed:  it 
appears  to  be  uniquelv  North  American. 

Question  40:  Should  NHTSA  regulate 
any  of  these  auxiliary  lamps?  If  so, 
which  ones,  and  whv? 

Question  41:  For  fog  lamps,  should 
NHTSA  adopt  either  or  both  of  the 
existing  SAE  and  the  ECE  performance 
requirements  for  this  lamp?  In  the 
absence  of  any  newer  fog  lamp 
standards,  should  NHTSA  propose  a 
new  standard  based  on  the  recent, 
efforts  of  SAE  and  ECE?  Should  NHTSA 


propose  switching,  wiring,  and  aiming 
hardware  performance  that,  to  the 
extent  possible,  reduces  the  incidence  nf 
fog  lamp  abuse?  Please  provide  suppoH 
for  your  answers  and  recommendation.'- 
Question  42:  Should  NHTSA  regulate 
any  of  the  other  auxiliary  lamps  to 
minimize,  to  the  extent  possible, 
aberrant  performance  and  misuse^  If  sn, 
should  NHTSA  adopt  either  or  both  cf 
the  SAE  and  the  ECE  performance 
requirements  for  these  lamps'  In  the 
absence  of  any  newer  auxiliary  lamp 
standards,  should  NHTSA  propo.se  new 
standards?  Should  NHTSA  propose 
switching,  wiring,  and  aiming  hardware 
performance,  that  to  the  extent  possible, 
reduces  the  incidence  of  their  abuse' 
Please  provide  support  for  your  answers 
and  recommendations. 

3.6     Discussion  of  Voltage  to  Headlamp 

Is  there  an\lhing  that  should  be  done 
about  the  problem  of  higher  than 
specified  lighting  intensity  that  is  bound 
to  occur  on  motor  vehicles  in  service? 
Certainly,  NHTSA  testing  the 
headlamp's  illumination  performance  dt 
a  voltage  higher  than  12,8  volts  would 
ensure  that  future  designs  of  headlamps 
would  operate  in  the  real  world  at  a 
performance  level  closer  to  their  tested 
level.  However,  their  performance 
would  still  vary  because  of  the  varying 
voltage  present  in  any  particular 
vehicle.  Nevertheless,  this  solution 
would  be  a  relatively  inexpensive  wav 
to  moderate  the  upward  creeping 
intensity  and  attendant  glare  that  it  can 
produce. 

Alternatively,  providing  a  constant 
voltage  to  headlamps  would  make  their 
performance  be  virtually  the  same  as 
that  achieved  when  they  are  tested  The 
effect  would  be  that,  regardless  of  the 
vehicles  performance,  the  headlamps 
would  provide  the  intended 
illumination  and  the  measured  levels  of 
glare.  There  would  be  an  increase  in 
vehicle  purchase  cost  for  this  solution, 
however,  because  an  electronic  module 
that  can  perform  this  constant  voltage 
supply  would  be  required.  The  installed 
price  of  this  module  on  a  new  vehicle 
would  be  similar  to  that  of  the  modules 
used  for  many  current  da\iime  running 
lamps,  typically  less  than  S20 

Question  43:  Should  NHTSA  require 
a  standardized  voltage  be  applied  to 
headlamps  when  they  are  operating  nn 
motor  vehicles  in  service? 

Question  44:  What  is  the  actual  cost 
of  providing  such  solutions  for  bringing 
on-vehicle  headlamp  intensity  back  in 
line  with  what  is  specified  for  them  in 
the  laboratory?  Provide  an  analysis  of 
the  source  of  these  costs  to  justify  your 
answer. 


Qufstion  4.5  What  \i.it.iei   levels  will 
future  vehicles  providr  ti,  headlamps  if 
left  unregulated  b\  F'MVSS  No  108? 
Provide  information  and  data  to  support 
your  prediction 

Question  46:  Because  higher  voltages 
also  shorten  filament  lamp  life 
mdrkedlv.  what  are  the  costs  and 
benefits  to  the  public  from  having 
headlamp  bulbs  last  longer  than  they 
would  otherwise'  What  are  the  cost 
savings  to  vehicle  manufacturers  from 
averting  warranty  costs  that  normally 
occur  because  of  shortened  bulb  life? 
Are  both  of  these  savings  more  than  the 
I  ost  of  [)roviding  a  constant  voltage  to 
headlamps?  Should  NHTSA  amend 
FMV'.SS  No   108  tn  require  such  constant 
\-oltage-' 

Rulemaking  .Analyses  and  .Notices 

Executive  Order  12866  and  DOT 
Rf^sulatnr,-  Policies  and  Procedures 

This  request  for  comment  was  not 
re\iewed  under  Executive  Order  12866 
(Regulator*  Planning  and  Review). 
NHTSA  has  anahzeci  the  impact  of  this 
request  for  c:(,mment  .lOd  ii>'t('rmined 
that  it  IS  not    signifii  ho'    \^  ;thin  the 
meaning  of  the  Departnu'iit  of 
Transportation  s  regulatory  policies  and 
prrcedures  The  agenc\'  anticipates  if  a 
proposal  and  ultimately  a  final  rule 
should  result  from  this  request  for 
comment,  new  Requirements  would 
apply  to  the  applu.able  vehicles  and 
items  after  the  specified  implementation 
date  The  request  for  comment  seeks  to 
determine  the  ramifications  of  requiring 
a  lower  maximum  mounting  height  of 
headlamps  cm  passenger  cars  and 
multipurpose  passenger  vehicles.  It 
seeks  to  learn  more  about  claims  and 
causes  of  glare,  lo  determine  whether 
any  kinds  of  constraints  on  HID 
headlamps  should  be  implemented.  It 
seeks  information  on  whether  to 
specificalK  dllnv\  or  prohibit 
purposefully  colored  headlamp  bulbs.  It 
s»^ks  to  determine  whether  and  how  to 
regulate  auxiliarv  frr)nt  and  rear  lamps 
that  are  intended  or  claimed  to  enhance 
sdfety  under  certain  limited  driving 
conditions 

How  do  !  prf^fxiFf  and  submit 
rommpnf.s' 

■^  our  comments  must  be  written  and 
in  Knglish  To  ensure  that  your 
I  ninments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  nf  this  document  in  your 
(  omments 

'I  our  comments  must  not  be  more 
than  15  pages  long  (49  CFR  553. 21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  coirmients  in  a 
concise  fashion.  However,  you  may 
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attach  necessan'  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  at  the  beginning  of  this  document. 
under  ADDRESSES 

How  can  I  he  sure  that  my  comments 
were  received? 

If  vou  wish  Docket  Management  to 
notih'  vou  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  vour  comments.  L'pon 
receiving  vour  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  submit  confidential  business 
information^ 

If  vou  wish  to  submit  any  infornidtion 
that  you  do  not  want  to  be  made  public, 
under  a  claim  of  confidentialitv,  vnu 
should  submit  three  copies  of  your 
complete  submission  to  the  Chief 
Counsel,  NHTSA.  at  the  address  given  at 
the  beginning  of  this  document  under 
FOR  FURTHER  INFORMATION  CONTACT  This 
submission  must  include  the 
information  that  you  are  claiming  to  be 
private,  that  is,  confidential  business 
information.  In  addition,  you  should 
submit  two  copies  from  which  yo'>  have 
deleted  the  private  information,  to 
Docket  Management  at  the  address 
given  at  the  beginning  of  this  document 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  that  provides  the  information 
specified  in  our  confidential  business 
information  regulation.  49  C.FK  Fart  51i 

Will  the  agency  consider  late 
comments^ 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date  If  Docket 
Management  receives  a  comment  too 
late  for  us  to  consider  in  developing  a 
proposed  response  to  these  glare  issues, 
we  will  consider  that  comment  as  an 
informal  suggestion  for  future 
rulemaking  action. 

How  can  I  read  the  comments  submitted 
by  other  people"" 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
and  times  given  near  the  beginning  of 
this  document  under  ADDRESSES 


You  mav  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
(ims  dnt.ciov/l 

(2)  On  that  page,  click  on  "search." 
[3]  On  the  next  page  [http:// 

dms  dnt.gov/seanh/].  type  in  the  four- 
digit  docket  number  shown  at  the 
heading  of  this  document.  Example:  if 
the  docket  number  were  'N'HTSA- 
;jUUl-8885,  '  vou  would  tvpe  "8885." 

(4)  After  typing  the  docket  number, 
click  on  "search." 

(5)  The  next  page  contains  docket 
summary  information  for  the  docket  you 
selected.  Click  on  the  conunents  you 
wish  to  see. 

You  mav  download  the  comments. 
.Mthough  the  comments  are  imaged 
documents,  instead  of  the  word 
processing  documents,  the  "pdf ' 
version^  of  the  doc:uments  are  word 
searchable  Please  note  that  even  after 
the  comment  closing  date,  we  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further.  s<ime  people  may  submit  late 
( omments.  .Accordingly,  we  recommend 
that  vou  periodically  search  the  Docket 
for  new  material. 

Authority:  49  U.S.C.  322,  30111.  30115. 
U)l  17,  and  30166:  delegation  of  authority  at 
49CFR  1.50. 

Issued  on:  Spplpmber  25.  2001. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Ptrformance  Standards. 
(FR  Doc.  01-24430  Filed  9-27-01:  8:45  am] 

BILLING  COO€  491&-59-P 


DEPARTMENT  OF  THE  l^^■ERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  To  List  the  Lower  Kootenai 
River  Burt>ot  as  Threatened  or 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  .Notice  of  petition  finding  and 

initiation  of  status  review. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  a  90-day 
finding  on  a  [)etition  to  list  lower 
Kootenai  River  burbot  [Lota  lota)  as  an 
endangered  or  threatened  species 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended.  VVe  find  that  the 


petition  presents  substantial  scientific 
or  commercial  information  indicating 
that  listing  the  lower  Kootenai  River 
burbot  may  be  warranted.  We  are 
initiating  a  status  review  to  determine  if 
listing  tiiis  population  is  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  September  14, 
2001.  To  be  considered  in  the  12-monfh 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
us  by  November  27,  2001. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  this  petition 
should  be  submitted  to  the  Supervisor, 
Upper  Columbia  River  Basin  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
11103  E.  Montgomery-  Drive,  Spokane. 
Washington  99206.  The  petition  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Deeds  at  the  above  address  or 
telephone  (509)  893-8007. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C.  1531  et  seq.].  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designation, 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  we  make  this  finding  within  . 
90  days  of  receipt  of  the  petition  and 
publish  the  finding  promptly  in  the 
Federal  Register.  If  we  find  that 
substantial  information  was  presented, 
we  are  required  to  promptly  commence 
a  review  of  the  status  of  the  species 
involved.  After  completing  the  status 
review,  we  will  issue  an  additional 
finding  (the  12-month  finding) 
determining  whether  listing  is  in  fact 
warranted. 

On  February  7,  2000.  we  received  a 
petition,  dated  Februar\-  2.  2000.  from 
American  Wildlands  and  the  Idaho 
Conservation  League  requesting  the 
emergency  listing  of  Kootenai  River 
burbot  [Lota  lota]  in  Idaho  as 
endangered  and  the  designation  of 
critical  habitat  concurrent  with  the 
listing.  Accompanying  the  petition  was 
supporting  information  relating  to 
taxonomy,  ecology,  biology,  threats,  and 
past  and  present  distribution. 

The  petitioners  requested  listing  for 
the  Kootenai  River  burbot  that  occur 
only  in  Idaho;  however,  we  believe  that 
a  consideration  of  an  ecologically  based 
delineation  of  the  population  is  needed. 
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Our  analysis  addressed  a  population  of 
burbot  that  is  potentially  isolated  in  the 
lower  Kootenai  River,  but  has  the  ability 
to  freely  migrate  between  Kootenai  Falls 
in  Montana  and  Kootenay  Lake  in 
British  Columbia.  In  all  further 
references  to  burbot  in  this  potentially 
isolated  portion  of  the  Kootenai  basin  in 
Montana.  Idaho,  and  British  Columbia, 
we  identify  this  fish  as  the  lower 
Kootenai  River  burbot. 

Burbot,  also  referred  to  as  eelpout  or 
ling,  were  first  described  in  Europe  by 
Linnaeus  in  1758  (American  Fisheries 
Society  1991).  They  are  a  cold-water, 
bottom-dwelling  species  and  the  only 
freshwater  member  of  the  otherwise 
marine  cod  family  (Gadidae).  Burbot  are 
extremely  elongate  or  eel-like  with 
marbled  body  coloration  from  dark  olive 
to  brown  on  the  back  contrasted  v  -ith 
brown  or  black;  the  sides  are  lighter 
than  the  back:  and  the  belly  is  yellowish 
white  (Simpson  and  Wallace  1982). 
Burbot  have  a  distinguishing  single 
slender  barbel  on  the  chin.  In  the  lower 
Kootenai  River,  burbot  can  weigh  up  to 
4.5  kilograms  (10  pounds)  and  live  up 
to  15  years  (Vaughn  Paragamian.  Idaho 
Department  of  Fish  and  Game,  pers. 
comm.  2000:  Burbot  Recoven'  Strategy 
!BRS],  in  draft). 

Burbot  distribution  is  circumpolar.  In 
North  America,  the  historic  range 
includes  a  majority  of  mainland  Canada 
and  several  northern  States  from  coast 
to  coast  (Scott  and  Grossman  1973: 
Simpson  and  Wallace  1982).  Burbot  that 
occur  in  the  Kootenai  River  basin 
exhibit  three  life  history  strategies  in 
several  potentially  isolated  groups  The 
burbot  that  constitute  the  lower 
Kootenai  River  population  spend  a 
portion  of  their  life  in  the  South  Arm  of 
Kootenay  Lake,  and  then  migrate  up  the 
Kootenai  River  during  the  winter 
months  to  spawn  in  the  mainstem  river 
or  tributar\'  streams  in  British  Columbia 
or  Idaho  (an  adfluvial  life  form.  i.e..  one 
that  migrates  from  lake  to  river  and 
tributary  streams  for  spawning). 
Kootenai  Falls  in  Montana,  present  for 
approximately  10,000  years,  physicallv 
isolates  this  population  of  burbot  from 
the  population  that  occurs  above  the 
falls  (Paragamian  et  al.  1999).  Burbot 
above  the  falls  are  believed  to  spend 
their  entire  lives  in  the  river  system  (a 
fluvial  life  form,  i.e..  one  that  spends  its 
entire  life  in  the  river  or  migrates  from 
river  to  tributary  streams  for  spawning). 
A  burbot  population  also  exists  in  Lake 
Koocanusa,  a  reservoir  formed  when 
Libby  Dam  was  constructed  near  Libbv. 
Montana,  in  the  early  1970s.  In  the 
North  Arm  of  Kootenay  Lake  is  a 
remnant  population  of  burbot  that  is 
believed  to  spend  its  entire  life  cycle 
within  the  lake  ecosystem  (lacustrine 


life  form).  A  lacustrine  population  was 
also  known  to  spawn  in  the  West  Arm 
of  Kootenay  Lake,  but  is  now  believed 
to  be  extirpated.  Mixing  is  not  believed 
to  currently  occur  among  any  of  these 
potentially  isolated  populations 
(Paragamian.  pers.  comm  2000) 

Genetic  studies  support  the  belief  that 
the  adfluvial  burbot  that  occur  in 
Kootenay  Lake  and  Kootenai  River  in 
Idaho  and  British  Columbia  constitute 
the  same  population,  and  that  thev  are 
genetically  dissimilar  and  separate  from 
the  burbot  above  Kootenai  Falls 
(Paragamitji  et  al  1999)  Tagging  and 
telemetry  studies  performed  on  burhnt 
from  Kootenay  Lake  and  the  Kootenai 
River  in  Idaho  and  British  Columbia 
also  support  the  conclusion  that  these 
fish  are  likely  of  the  same  population 
(Paragamian  1995a)  In  addition,  none  of 
the  more  than  400  burbot  that  have  been 
tagged  above  Kootenai  Falls  have  ever 
been  documented  moving  downstream 
into  Idaho  or  British  Columbia 
(Paragamian  et  al  1999) 

LInder  natural  conditions,  burbot  in 
the  Kootenai  River  basin  spawn  under 
ice  during  the  winter  months  in  water 
temperatures  below  4'  C  (39"  F) 
(Simpson  and  Wallace  1982),  The 
burbot  of  the  lower  Kootenai  Ri\  er  that 
spawn  in  Idaho  generally  begin 
migrating  up  the  Kootenai  River  in 
November  and  travel  up  to  120 
kilometers  (75  miles)  to  traditional 
spawning  sites  (Paragamian.  in  draft) 
Spawning  commences  in  earlv  February 
and  lasts  2  to  3  weeks,  as  both  gamete 
maturation  and  arrival  to  spawning  site-. 
are  highly  synchronous  (Arndt  and 
Hutchison,  in  draft:  Eveson,  in  draft] 

Most  information  suggests  that  river 
spawning  burbot  prefer  low  velorit\ 
areas  in  main  channels  or  in  side 
channels  behind  deposition  bars,  with 
the  preferred  substrate  consisting  of  fiiK' 
gravel,  sand,  or  silt  (Fabricius  1954  in 
McPhail  and  Paragamian.  in  draft: 
McPail  and  Paragamian,  in  draft). 
Spawning  is  also  known  to  occur  in 
small  tributary  streams  and  is  generally 
believed  to  take  place  at  night  (.Sinip'-on 
and  Wallace  1982:  McPhail  and 
Paragamian.  in  draft) 

Female  burbot  are  larger  than  males 
and,  depending  on  their  size,  ma\ 
produce  between  50,000  and  1.500.000 
eggs  (Simpson  and  Wallace  1982).  Male 
burbot  typically  reach  sexual  maturit\ 
in  3  to  4  years,  with  females  maturing 
in  4  to  5  years  (BRS.  in  draft)  During 
spawning,  burbot  typically  collect  m  a 
large  mass  referred  to  as  a  spawning 
ball,  with  one  or  more  females  in  the 
center  surrounded  bv  inanv  males 
(Simpson  and  Wallace  1982:  Me  Phail 
and  Paragamian,  in  draft)  There  is  no 
site  preparation  during  spawning,  and 


eggs  are  broadcast  inti:  thi   water 
column  well  above  the  ^iil)strate.  The 
eggs  are  semi-buovant  and  eventually 
settle  into  ( racks  in  the  substrate.  Newly 
hatched  burbot  drih  passively  in  open 
water  until  they  develop  the  ability  to 
swim  (McPhail  and  Paragamian,  in 
draft)  Young  burbot  initially  select 
shoreline  areas  among  rocks  and  debris 
for  feeding  and  habitat  security. 

Burbot  prefer  cold  water  and,  during 
summer  months,  move  to  the 
hypohmnion  (lower  zone  of  a  thermally 
stratified  lake)  areas  of  lakes  or  deep 
water  pools  of  large  rivers  (Simpson  and 
Wallace  1982)  Feeding  is  mostly  done 
at  night,  with  adult  burbot  feeding 
almost  exclusively  on  fish.  Young 
burbot  feed  on  a  variety  of  aquatic 
organisms,  such  as  insects,  amphipods. 
snails,  and  small  fish  (Simpson  and 
Wallace  1982).  Burbot  are  most  active  in 
the  winter  when  they  move  great 
distances  t(   sp  u\  n  but  are  rather 
sedentar\  during  the  non-spawning 
seasons. 

In  accordance  with  our  distinct 
population  segment  (DPS)  policy  (61  FR 
4721  i.  three  elements  must  br 
considered  in  decisions  regarding  the 
status  of  a  possible  DPS  as  endangered 
or  threatened  under  the  Act:  (1) 
discreteness  of  the  population  segment 
in  relation  to  the  remainder  of  the  taxon 
to  whi(  h  It  belongs:  (2)  significance  of 
the  population  segment  in  relation  to 
the  remainder  of  the  taxon,  and  (3) 
conser\'ation  status  of  the  population 
segment  in  relation  to  the  Aci's 
standards  for  listing.  Criteria  for  all 
three  element^  must  be  satisfied  to  list 
aDF.S 

Discreteness  refers  to  the  separation  of 
■1  po[uilation  segment  from  other 
members  of  the  taxon  based  on  either  (1) 
phvsir  al   physiological,  ecological,  or 
beha\  loral  factors:  or  (2)  international 
boundaries  ttiat  result  in  significant 
differences  in  control  of  exploitation, 
habitat  management,  conser\'ation 
status,  or  regulator)'  mechanisms.  Lower 
Kootenai  River  burbot  may  be  discrete 
in  that  ( 1 )  they  are  physically  isolated 
from  other  burbot  in  the  Kootenai  River 
by  a  natural  barrier  (Kootenai  Falls)  and 
unsuitable  habitats  between  the  two 
populations  below  the  falls,  and  are 
t)elieved  to  be  behaviorally  isolated 
from  those  that  occur  in  the  North  Arm 
of  Kootenai  Lake:  (2)  they  are 
genetically  distinct  from  burbot  above 
Kootenai  Falls  (Paragamian  et  al.  1999): 
and  (3)  the\  mav  be  ecologically 
isolated  in  tti.it  they  have  a  different  life 
histor\-  (adfluvial)  than  those  above  the 
falls  (fluvial)  and  in  the  lake 
llacustrine). 

Significance  refers  to  the  biological 
and  ecological  importance  or 
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contribution  of  a  discrete  population  to 
the  species  threughout  its  range 
Examples  of  significance  criteria  used  in 
our  DPS  analysis  for  burbot  in  the  lower 
Kootenai  River  basin  include  (1 ) 
persistence  of  the  discrete  population 
segment  in  a  unique  or  unusual 
ecological  setting;  (2)  evidence  that  loss 
of  the  discrete  segment  would  result  in 
a  significant  gap  in  the  range  of  the 
taxon;  (3)  evidence  that  the  discrete 
population  segment  represents  the  onlv 
surviving  natural  occurrence  of  the 
taxon  that  may  be  more  abundant 
elsewhere  as  an  introduced  popula'ion 
outside  of  its  historic  range;  or  (4) 
evidence  that  the  discrete  segment 
differs  markedly  from  other  populations 
in  its  genetic  characteristics  (61  FR 
4721).  Lower  Kootenai  River  burbot  may 
be  significant  in  that  (1)  the  loss  of  this 
potentially  isolated  population  may 
cause  a  significant  gap  in  its  range  in  the 
U.S..  as  well  as  eliminate  iheir  only 
occurrence  in  Idaho;  and  (2)  they  differ 
genetically  from  burbot  that  occur 
upstream  of  Kootenai  Falls  in  Montana 
(Paragamian  et  al.  1999), 

The  lower  Kootenai  River  once 
supported  a  significant  number  of 
burbot  and  provided  an  important 
winter  fisher>-  to  the  region  Although 
declines  in  burbot  numbers  in  Idaho 
and  British  Columbia  had  been 
documented  as  early  as  1959,  they  were 
still  considered  relatively  stable  through 
the  1960s,  Despite  fishery  regulations 
implemented  in  the  1970s,  the  burbot 
fisheries  in  the  Idaho  and  British 
Columbia  portion  of  the  basin  collapsed 
after  the  construction  of  Libby  Dam  in 
1972  Only  145  adult  burbot  have  been 
captured  in  the  Kootenai  River  in  idahn 
and  British  Columbia  since  1993 
(Paragamian  et  al  1999)  Spawning  was 
known  to  occur  in  many  tnbutarv 
streams  in  Idaho  and  likeh  occ  urred  in 
the  river  (BRS.  in  draft).  However. 
recent  studies  reveal  scant  evidence  of 
burbot  reproduction  in  Idaho,  as  no 
lar\'al  fish  and  only  one  juvenile  fish 
have  been  captured  since  1993 
(Paragamian  and  Whitman  1999). 
Currently,  the  only  tributar\'  known  to 
support  spawning  burbot  is  the  Goat 
River,  which  is  just  north  of  the  Idaho 
border  in  British  Columbia  (Paragamian 
1995a;  Paragamian.  in  draft) 

Prior  to  the  collapse  of  the  lower 
Kootenai  River  burbot  population  in  the 
1970s,  anglers  reported  catching  more 
than  40  burbot  a  night  during  the  winter 
using  setlines.  It  was  estimated  that  th^' 
annual  harvest  for  the  sport  and 
commercial  fisherv'  was  in  the  tens  of 
thousands  of  kilograms  or  several 
thousand  fish  annually  (BRS,  in  draft; 
Paragamian,  pers  comm  2000) 
However,  the  annual  harvest  of  burbot 


between  1979  and  1983  was  estimated 
at  about  250  fish  In  Kootenay  Lake,  the 
harvest  of  burbot  in  1969  and  1970  was 
estimated  to  be  25.000  and  20.000  fish, 
respectively  (BRS,  in  draft).  These 
estimates  represent  harvest  levels 
throughout  Kootenav  Lake  and  include 
the  ddfluvial  and  lacustrine  lifeforms. 
Concurrent  with  the  decline  of  burbot  in 
Idaho  was  the  decline  in  British 
Columbia  and.  despite  numerous 
harvest  regulations  implemented  in  both 
Idaho  and  British  Columbia,  burbot 
continued  to  decline  and  both  fisheries 
were  closed  in  the  1990s. 

The  earliest  record  of  burbot  sampling 
by  the  Idaho  Department  of  Fish  and 
Game  (IDFG).  from  the  winter  of  1957- 
58.  showed  that  199  burbot  were 
collected  with  onlv  a  few  days  worth  of 
effort  (Partridge  1983;  Paragamian.  pers. 
comm.  2000).  The  nets  were  reported  to 
he  full  of  both  young  and  adult  fish. 
From  1979  to  1983.  IDFG  personnel 
captured  108  burbot.  They  concluded 
that  the  abundance  of  burbot  was 
substantiallv  less  than  in  the  1950s,  as 
the  effort  in  1979  (8  burbot  captured) 
was  similar  to  that  in  1957-58  (199 
burbot  captured).  In  1993.  IDFG 
pf^rsonne)  began  a  follow-up  study  to 
determine  the  abundance,  distribution, 
reproductive  success,  movement,  and 
possible  limiting  factors  on  the 
population  in  the  lower  Kootenai  River. 
Extensive  sanipling  effort  over  the  last  7 
vears  has  re.sulted  in  the  capture  of  only 
145  adult  burbot  at  a  rate  of 
approximatelv  1  burbot  per  30  net  days 
of  sampling  (Paragamian  pers.  comm. 
2000) 

Declines  in  lower  Kootenai  River 
l)urbot  appear  to  be  most  strongly 
associated  with  habitat  modification 
resulting  from  the  construction  and 
operation  of  Lihbv  Dam  (Paragamian 
1993:  Paragamian  et  al  1999). 
Temperature  and  fiow  changes  that  alter 
spawning  patterns  and  poor  fr\'  survival 
due  to  a  reduction  in  food  productivity 
in  the  river  are  believed  to  be  the 
primarv  threats  to  burbot  (Paragamian 
1993;  Paragamian  and  Whitman  1998: 
Paragamian  et  al  1999) 

Libbv  Dam  was  built  for  power 
production  and  fiood-water  control  in 
the  earlv  1970s  Consequently,  the 
seasonal  characteristics  of  water  fiow 
and  velocitv  of  the  Kootenai  River  have 
changed  markedly  During  the  winter, 
fiows  are  now  300  percent  higher  than 
natural  levels  (Paragamian,  in  draft). 
Paragamian  (in  draft)  reported  that  as  a 
result  of  power  production  peaking 
within  any  given  day.  discharge  from 
Libbv  Dam  nan  range  from  113  to  765 
cuhu  meters  per  second,  depending  on 
power  demand   Prior  to  the  construction 
of  Libbv  Dam,  the  natural  conditions  of 


the  lower  Kootenai  River  in  Idaho  and 
British  Columbia  during  winter  months 
were  relatively  stable,  with  fiows 
ranging  from  roughly  125  to  200  cubic 
meters  per  second.  With  wintertime 
fiows  being  more  erratic  and  greatly 
increased  as  a  result  of  power  peaking 
and  flood  control,  the  spawning 
migration  of  burbot  is  disrupted.  This 
disruption  is  believed  to  reduce 
spawning  fitness,  stamina,  and 
spawning  synchrony,  as  well  as  gamete 
maturation  (Paragamian,  in  draft). 

Many  studies  (e.g.,  Paragamian  1995a: 
Paragamian,  in  draft)  since  1993  have 
determined  that  burbot  movement  up 
the  Kootenai  River  during  the  pre- 
spawning  migration  is  significantly 
greater  during  low  fiow  test  periods  (113 
cubic  meters  per  second),  which  were 
designed  to  replicate  pre-dam 
conditions,  than  when  Libby  Dam  is 
being  operated  for  normal  water 
management  and  power  production  (383 
to  510  cubic  meters  per  second).  The 
studies  showed  that  once  discharge  was 
increased  to  510  cubic  meters  per 
second  after  the  test  periods,  burbot 
drifted  back  to  where  they  were 
previously  or  even  further  downstream 
(Paragamian  1995a;  Paragamian,  in 
draft). 

Laboratorv'  studies  have  shown  that 
even  the  largest  burbot  cannot  maintain 
their  position  for  more  than  10  minutes 
in  current  velocities  greater  than  24 
centimeters  per  second  (Jones  et  al. 
1974).  Paiagamian  (1995b)  determined 
that  a  discharge  velocity  of  24 
centimeters  per  second  in  the  lower 
Kootenai  River  near  Copeland,  Idaho, 
occurs  when  the  discharge  is 
approximately  255  cubic  meters  per 
second,  indicating  that  when  flows  are 
greater  than  this,  burbot  may  have 
difficulty  maintaining  their  position  or 
moving  upstream. 

In  addition  to  flow  change,  winter 
water  temperature  has  increased  by  2  to 
3'C  (4  to  5  ''F)  since  the  construction  of 
Libby  Dam.  This  temperature  increase  is 
believed  to  influence  the  activity  level 
and  location  of  burbot  during  the  pre- 
spawn  migration.  Prior  to  the 
construction  of  Libby  Dam,  many 
portions  of  the  lower  Kootenai  River 
would  freeze  allowing  burbot  to  spawn 
under  ice  in  water  temperatures 
between  1  and  3  °C  (34  and  37  °F) 
(Becker  1983  in  Paragamian  1995a). 
Lower  Kootenai  River  temperatures  are 
now  4  to  5  °C  (39  to  41  °F)  during  the 
winter  months  and  many  sections  no 
longer  freeze  over  (Paragamian  1995a).  It 
has  also  documented  that  once  burbot 
did  ascend  the  Kootenai  River  to 
spawming  areas  in  Idaho,  it  was  after  the 
spawning  season,  and  water 
temperatures  were  warmer  (7  °C  (45  °F)) 
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than  burbot  prefer  for  spawning.  In 
addition,  behavior  indicative  of 
spawning  was  not  documented. 
Paragamian  (1995b)  concluded  that  the 
prolonged  travel  time  for  ripe  burbot 
and  the  disparity  between  prevailing 
water  temperatures  and  preferred 
spawning  temperatures  may  preclude 
spawning  in  Idaho.  Since  1994.  the 
examination  of  five  female  and  ten  male 
burbot  (all  mature)  caught  shortly  after 
the  spawning  season  in  the  spring  has 
indicated  all  were  unspawned 
(Paragamian.  pers.  comm.  2000). 

The  decline  in  the  productivity  of  the 
Kootenai  River  and  in  Kootenay  Lake 
following  the  construction  of  Libbv  Dam 
may  also  be  linked  to  the  decline  of 
burbot.  Sediment  nutrients  settle  behind 
Libby  Dam  in  Lake  Koocanusa  and 
reduce  the  nutrient  loading  to  the  river. 
Analyses  of  macrozooplankton  in  the 
lower  Kootenai  River  indicated  that 
there  is  a  scarcity  of  important  foods 
such  as  Daphnia.  Diaphanosoma.  and 
Cyclops  (Paragamian  1995b). 

Considering  the  available  information, 
the  lower  Kootenai  River  burbot  mav  be 
discrete  and  significant.  In  addition,  the 
extensive  information  regarding  the 
population's  conservation  status, 
suggests  that  the  lower  Kootenai  River 
burbot  mav  satisfy-  the  criteria  for  listing 
as  a  DPS. 

We  have  reviewed  the  petition  and 
other  available  information,  including 
published  and  unpublished  agency 
reports,  and  mformationfrom  our  files. 
On  the  basis  of  this  review,  we  find  that 
there  is  sufficient  information  to 
indicate  that  listing  the  lower  Kootenai 
River  burbot  as  a  threatened  or 
endangered  species  may  be  warranted. 
Declines  in  lower  Kootenai  River  burbot 
have  been  most  strongly  associated  with 
the  construction  and  operation  of  Libbv 
Dam  since  the  early  1970s.  Discharges  at 
the  dam  for  power  production  and  flood 
control  have  caused  winter  flows  to 
increase  by  300  percent.  Increased  water 
temperatures  and  decreased  food 
productivity  may  also  be  factors 
associated  with  the  dramatic  decline  of 
burbot.  While  regulatory  mechanisms 
are  in  place  to  protect  burbot  from 
harvest  in  the  Kootenai  River  in  Idaho 
and  British  Columbia,  and  Kootenav 
Lake,  no  conservation  efforts  currently 
appear  to  be  recovering  the  lower 
Kootenai  River  burbot  population. 

In  the  information  provided,  the 
petitioners  state  that  the  lower  Kootenai 
River  burbot  are  at  significant  risk  and 
near  demographic  extinction,  and 
requested  that  we  protect  them  through 
emergency  listing.  We  may  issue  an 
emergency  rule  when  an  immediate 
threat  poses  a  significant  risk  to  the 
well-being  of  a  species.  Although  the 


lower  Kootenai  River  burbot  appear  to 
be  in  danger  of  extirpation,  we  do  not 
believe  that  the  threats  are  so  great  that 
extirpation  is  imminent.  Lipon  receiving 
the  petition,  we  reviewed  the  available 
information  to  determine  if  the  existing 
and  foreseeable  threats  posed  an 
emergency.  Consequently,  we 
determined  that  an  emergency  listing 
was  not  warranted  at  this  time  and  we 
sent  a  letter  to  the  petitioners  nn  .April 
7,  2000,  documenting  this  decision 
However,  if  at  any  time  we  determine 
that  emergency  listing  of  lower  Kootenai 
River  burbot  is  warranted,  wc  would 
seek  to  initiate  an  emergency  listing 
The  petitioners  also  requested  that 
critical  habitat  be  designated  for  this 
species.  The  designation  of  critical 
habitat  is  not  an  action  that  may  be 
petitioned  under  the  Act   However,  if 
the  12-month  finding  determines  that 
listing  the  lower  Kootenai  River  burbot 
is  warranted,  then  the  designation  ol 
critical  habitat  would  be  addressed  in 
the  subsequent  proposed  rule. 

Public  Information  Solicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  required  to  promptly 
commenc:e  a  review  of  the  status  of  the 
species.  To  ensure  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  commen  lal 
information,  we  are  soliciting 
information  on  burbot  throughout  Itn' 
entire  Kootenai  River  tiasin  We  request 
any  additional  information,  t  unmients, 
and  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  indu.strv.  or  an\ 
other  interested  parties  cone  erning  thi' 
status  of  lower  Kootenai  River  burbot 
We  are  seeking  information  regarding 
historic  and  current  distribution,  habitat 
use  and  habitat  conditions,  hiolog\-  and 
efxilogy,  ongoing  consenation  measures 
for  the  population  and  its  habitat,  and 
threats  to  the  population  and  its  habitat 
In  addition,  we  request  information 
relating  to  the  designation  of  critical 
habitat  for  burbot  in  the  lower  Kootenai 
River 

Of  particular  interest  is  information 
regarding  whether  the  lower  Kootenai 
River  burbot  satisfies  the  criteria  for 
listing  as  a  DPS  This  includes 
information  on  the  discreteness  ami 
significance  of  the  population  segment. 
Discreteness  is  the  separation  of  a 
population  segment  from  other  members 
(jf  the  taxon  based  on  either  (1)  physical, 
physiological,  ecological,  or  behavioral 
factors;  or  (2)  international  boundaries 
that  result  in  significant  differences  in 
control  of  exploitation,  habitat 
management,  conservation  status,  or 


regulatory  mechaniMits    ]  hr 
signifu  ,in<  f  of  t}i>|  ,:[,,,• ,    :>  segment 
refers  ti'  the  hii in-jjji  .li  .i;i!i  >■>  ological 
inijiinrince  or  contribution  of  a  discrete 
population  to  the  species  throughout  its 
range.  For  additional  information 
concerning  the  listing  of  DFSs  under  the 
Act.  please  refer  to  our  DPS  policy 
(Februars-  7.  1996:  61  FR  4721) 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  finding  to  the 
Supervisor.  Upper  Columbia  River 
Basin  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  11103  E.  Montgomery 
Drive,  Spokane.  Washington,  99206 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
u  ithhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law. 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
fnr  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
Upper  Columbia  River  Basin  Field 
Offii  r   MM.  ADDRESSES  section). 
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.Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]. 

Dated:  September  14.  2001. 
David  B.  Allen. 

Aitinfi  DirtHtor.  U.S  Fish  and  Wildlife 

Sen-ice. 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Privacy  Act  of  1974:  New  System  of 
Records 

agency:  Foreign  Agricultural  Service. 
USD  A. 

ACTJON:  Notice  of  a  proposed  new 
system  of  records. 

SUMMARY:  The  Foreign  Agricultural 
Service  (FAS)  proposes  to  add  a  new 
svstem  of  records  to  its  inventor\^  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 
This  action  is  necessary  tf)  meet  the 
requirements  of  the  Privacy  Act  to 
publish  in  the  Federal  Register  notice  of 
the  existence  and  character  of  records 
svstems  maintained  bv  the  agencv  (5 
U.S.C.  552a(e)(4)!. 

DATES:  The  new  system  will  be  effective 
without  further  notice  on  September  28. 
2001.  except  for  the  proposed  routine 
uses,  which  will  become  effective  or 
November  13.  2001  unless  comments 
are  received  that  would  result  in  a 
contrarv  determination 
ADDRESSES:  Send  written  comments  to 
the  US.  Department  of  Agriculture. 
FSA/HRD/PMBAB  STOP  0595.  Attn 
Sallv  Reed   1400  Independence  Avenue. 
SW.'.  Washington.  DC  20250-0595. 

FOR  FURTHER  INFORMATION  CONTACT: 

USDA/FSA/HRD/PMBAB  at  (202i  418- 
9000 

SUPPLEMENTARY  INFORMATION:  The  Child 
Day  Care  Assistance  Records  System 
will  collect  family  income  data  from 
FAS  employees  for  the  purpose  of 
determining  their  eligibility  for  child 
care  assistance,  and  the  amounts  of  the 
assistance.  It  also  will  collect 
information  from  the  employee's  child 
care  provider(s)  for  verification 
purposes,  e.g..  that  the  provider  is 
licensed.  Collection  of  data  will  be  by 
assistance  application  forms  vnluntarih 
submitted  by  employees. 


USDA/FAS-5 

SYSTEM  NAME: 

FAS  Child  Day  Care  Assistance 
Records  System. 

SYSTEM  location: 

F'aper  and  eletitronic  records  will  be 
maintained  by  the  contractor.  Federal 
Employee  and  Education  Assistance 
Fund.  Suite  200.  8441  West  Bowles 
.Avenue,  Littleton.  CO  80123-9501;  as 
well  as  the  US.  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Budget  Division.  1400 
Independence  .Avenue.  SW  , 
Washington.  DC  20250;  and  the  Farm 
Service  Agency.  Human  Resources 
Division.  1400  Independence  Avenue, 
SW  ,  Washington.  DC  20250  (L  Street 
Idcidtinn). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

(1)  Present  and  former  employees  of 
the  Foreign  .'\grK:ulture  Service  who 
voluntarily  apply  for  child  care 
assistance,  their  spouses,  and  their 
children  who  are  enrolled  in  a  licensed 
child  day  care 

(2)  Child-care  providers  of  these 
employees 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.\p[)li(  ation  forms  for  child  day  care 
assistance  which  f:ontain  personal 
information,  including  employee 
(parent)  name,  social  security  number, 
pay  grade,  home  and  work  numbers, 
addresses,  total  family  income,  spouse's 
name  and  social  .security  number, 
spouse's  employment  information, 
names  of  children  on  whose  behalf  the 
employee  (parent)  is  applying  for 
assistance,  each  applicable  child's  date 
of  birth,  information  on  child  care 
providers  used  (including  name. 
address,  provider's  license  number  and 
State  where  issued,  day  care  cost,  and 
provider's  tax  identification  number), 
amount  of  any  other  subsidies  received, 
and  copies  of  employee's  and  spouse's 
IRS  Forms  1040  and'l040A  for 
verifitation  purposes.  Other  records 
may  include  the  child's  social  security 
number,  weekly  expenses,  pay 
statements,  records  relating  to  direct 
deposits,  and  verification  of 
qualification  and  administration  for 
child  care  assistance. 

AUTHORrnr  for  maintenance  OF  THE  SYSTEM: 

Pub  L.  106-58,  section  643.  and  E.G. 
9397. 


routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  Records  may  be  released  to  agency 
employees  on  a  need-to-know  basis. 

b.  Relevant  records  relating  to  an 
individual  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

c.  Relevant  information  may  be 
disclosed  to  the  Office  of  the  President 
for  responding  to  an  individual 
pursuant  to  an  inquiry  from  that 
individual  or  from  a  third  party  on  his/ 
her  behalf. 

d.  Relevant  records  may  be  disclosed 
to  representatives  of  the  National 
Achieves  and  Records  Administration 
who  are  conducting  records 
management  inspections. 

e.  Records  may  be  disclosed  in 
response  to  a  request  for  discovery  or  for 
the  appearance  of  a  witness,  to  the 
extent  that  what  is  disclosed  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

f.  Relevant  records  may  be  disclosed 
to  the  appropriate  Federal.  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  FAS  becomes  aware  of 
an  indication  of  a  violation  of  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

g.  Relevant  records  may  be  disclosed 
to  another  Federal  agency,  to  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  relevant  records 
may  be  disclosed  if  a  subpoena  has  been 
signed  by  a  judge  of  competent 
jurisdiction. 

h.  Records  may  be  disclosed  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  FAS  is  authorized  to 
appear,  when: 

(1)  FAS,  or  any  component  thereof;  or 

(2)  Any  employee  of  FAS  in  his  or  her 
official  capacity:  or 

(3)  Any  employee  of  FAS  in  his  or  her 
individual  capacity  where  the 


Department  of  Justice  or  FAS  has  agreed 
to  represent  the  emplovees;  or 

(4)  The  United  States,  when  FAS 
determines  that  litigation  is  likely  to 
affect  FAS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
FAS  is  deemed  by  FAS  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

i.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule,  or  order 
issued  pursuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order,  issued 
pursuant  thereto. 

j.  Relevant  records  may  be  disclosed 
to  respond  to  a  Federal  agency's  request 
made  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of 
a  contract  or  issuance  of  a  grant,  license 
or  other  benefit  by  the  requesting 
agency,  but  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

k.  Relevant  records  may  be  disclosed 
to  the  Office  of  Management  or  the 
General  Accounting  Office  when  the 
information  is  required  for  evaluation  of 
the  subsidy  program. 

1.  Recoras  may  be  disclosed  to  a 
contractor,  expert,  consultant,  grantee, 
or  volunteer  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Federal 
Government  requiring  the  use  of  these 
records. 

m.  Relevant  records  may  be  disclosed 
to  child  care  providers  to  verify  a 
covered  child's  dates  of  attendance  at 
the  providers'  facility. 

n.  Records  may  be  disclosed  by  FAS 
in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  workforce 
studies.  While  published  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

o.  Records  may  be  disclosed  to 
officials  of  the  Merit  Systems  Protection 
Board  or  the  Office  of  the  Special 


Counsel,  when  requested  in  connec  tion 
vith  appeals,  special  studies  of  the  civil 
ser\ice  and  other  merit  svslems,  rfnunv 
of  FAS  rules  and  regulations, 
investigations  and  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S,C.  120.5  and  12()h, 
or  as  may  be  authorized  by  law 

p.  Records  may  be  disclosed  to  the 
Equal  Employment  Oppor1unit\ 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures  or  other  functions 
vested  in  the  Commission  and  to 
otherwise  ensure  compliance  with  the 
provisions  of  5  US.C  7201 

q.  Records  may  be  disclosed  to  the 
Federal  Labor  Relations  Authontv  or  its 
General  Counsel  when  requested  in 
coimection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel 

r.  Relevant  rec:ords  mav  be  disclosed 
to  the  Internal  Ser\'ice  in  connection 
with  tax  audit  and  tax  rec:ord 
administration,  as  well  as  suspected  tax 
fraud, 

PURPOSE: 

To  establish  and  verifv'  FAS 
employees'  eligibility  for  the  child  day 
care  assistance  program  in  order  for  FAS 
to  provide  monetary  assistance  to  its 
employees, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  mav  be 
stored  as  paper  forms  or  on  computers, 

RETRIEVABIUTY: 

By  name:  may  also  be  cross- 
referenced  to  social  security  number 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  paper  records  are  stored  in 
locked  file  cabinets  or  secured  rooms. 
Electronic  records  are  protected  b\  the 
use  of  passwords. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
permanently  until  their  official 
retention  period  is  establishe<i  bv  the 
Agency  or  the  National  Archives  and 
Records  Administration 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Performance  Management, 
Benefits  and  Awards  Branch.  FSA'  HRD.' 


PMBAB  .STOP  0595.  1400  Independence 
.\\  e   .S\V    Wa.shington.  DC  20250-0595. 

NOTIFICATION  PROCEDURE: 

Iiuiividuals  may  submit  a  request  on 
whether  a  system  contains  records  about 
them  to  the  system  manager  indicated. 
Individuals  must  furnish  their  full  name 
and  social  security  number  for  their 
records  to  be  iorated  and  identified. 

RECORD  ACCESS  PROCEDURE: 

Indi\  iduals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager  indicated. 


Individuals  must 


■  r  I  :  \ 


<le  their  full 


name  and  social  security  number  »or 
their  records  to  be  located  and 
identified.  Individuals  requesting  access 
must  also  follow  the  USDA's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  access  to  records  (7  CFR 
part  1 ,  subpart  C^ 

CONTESTING  RECORD  PROCEDURE: 

indn  iduals  wishing  to  request 
amendment  of  ret ords  about  them 
should  contac:t  the  system  manager 
indicated   individuals  must  furnish 
their  full  name  diiii  -m  lal  security 
number  for  their  ri-i  urds  to  be  located 
and  identified   lndi\iduals  requesting 
amendment  must  also  follow  the 
USDA  s  Privacy  Act  regulations 
regarding  verification  of  identity  and 
amendment  of  records  i~  (TR  part  1, 
subpart  (',) 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  FAS 
employees  whf)  apply  for  child  dav  care 
assistance  Furnishing  of  t!it 
information  is  voluntary. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

None. 

Dated:  September  20.  2001. 
Ann  M.  Veneman. 

^I'fretan.  L  i>  Department  of  Agriculture. 
IFR  Doc.  01-24317  Filed  9-27-01 ;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tongass  Forest  Plan  Revision 
Supplemental  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  supplement 
an  en\  ironmental  impact  statement. 


SUMMARY:  The  Department  of 
Agncuituri'.  Forest  Ser\ice,  will  prepare 
a  supplemental  environmental  impact 
statement  (SEIS)  that  evaluates  and 
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considers  roadless  areas  within  the 
Tongass  National  Forest  for 
recommendations  as  potential 
wilderness  areas  The  Record  of 
Decision  will  disc:lose  the  Regidnal 
Forester's  decision  of  whether  to 
recommend  lands  on  the  Tongass 
National  Forest  for  inclusion  in  the 
National  Wilderness  Preservation 
System  Those  recommendations  will 
receive  further  review  and  possible 
modification  by  the  Chief  of  the  Forest 
Service  and  the  Secretarv  of  Aj^riculture. 
The  Congress  has  reserved  the  authority 
to  make  final  decisions  on  wilderness 
designations 

DATES:  A  public  mailing  that  outlines 
the  project  timeline  and  public 
involvement  opportunities  is  planned 
for  distribution  in  September  2001   The 
Draft  SEIS  is  expected  in  lanuarv  2002 
and  will  begin  a  9-day  public  comment 
period.  Public  meetings  will  be 
scheduled  during  the  90-dav  comment 
period.  The  Final  SEIS  and  Record  of 
Decision  are  expected  during  the 
Summer  of  2002 
ADORESSCS:  Please  send  written 
correspondence  to;  Forest  Supervisor, 
Tongass  National  Forest,  Attn:  Forest 
Plan  SEIS.  648  Mission  Street. 
Ketchikan.  AK  99901 
FOB  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  SEIS  should  be 
directed  to  Larr*'  Lunde.  SEIS  Team 
Leader,  648  Mission  Street.  Ketchikan. 
AK  99901    (Telephone  907-228-6303  or 
e-mail  llundf'ifs  ft^d.us] 
SUPPLEMENTARY  INFORMATION:  In  Sierra 
Club  V.  Lvons  (fOO-0009).  the  U.S. 
District  Court.  District  of  Alaska  ordered 
the  Tongass  National  Forest  to  prepare 
a  supplemental  environmental  impact 
statement  that  evaluates  and  ccmsiders 
roadless  areas  within  the  Ttmgass  for 
recommendation  as  potential  wilderness 
areas  The  Court  found  that  the  Forest 
Service  had  violated  the  National  Forest 
Management  .^ct  (NFMA)  and  the 
National  Environmental  Policy  .\(  t 
(NEP.M  in  the  Forest  Plan  Revision  by 
failing  to  consider  any  alternatives  with 
new  wilderness  recommendations  in  the 
Revision  Final  EIS  The  Forest  Service 
will  provide  the  relative  contribution  to 
the  National  Wilderness  System  in  its 
analysis'of  the  management  situation, 
also  included  in  the  Courts  order. 

The  Tongass  Forest  Plan  Revision 
examined  110  inventoried  roadless 
areas  for  potential  wilderness 
recommendations.  Each  of  the  roadless 
areas  was  analyzed  and  results  were 
recorded  in  Appendix  C  of  the  .Analvsis 
of  the  Management  Situation  (AMSl 
The  SEIS  will  update  Appendix  C  of  the 
AMS  and  the  Forest  Plan  Roadless 
Inventory  Map  to  reflect  current 


conditions.  The  1997  Tongass  Forest 
Plan  will  be  used  as  a  baseline  for  land 
allocation  and  to  reflect  the  No  Action 
alternative.  A  range  of  alternatives 
relative  to  wilderness  recommendations 
for  all  roadless  areas  on  the  Tongass 
National  Forest  will  be  developed. 

Opportunities  for  the  public  to 
participate  in  the  development  of  the 
SEIS  will  be  provided  throughout  the 
process.  The  Forest  Service  will  use  a 
combination  of  methods  to  engage  and 
involve  the  public  throughout  the 
development  of  the  SEIS.  Methods 
include  public  mailings,  establishment 
of  an  internet  webpage  specific  for  the 
SEIS.  public  meetings  and  the  news 
media.  The  SEIS  team  will  also  use 
information  from  previous  public  input 
efforts  related  to  wilderness  and 
management  of  roadless  areas  on  the 
Tongass  National  Forest.  These  include 
public  comments  on  the  1997  Forest 
Plan  Revision  Draft  EIS  documents,  as 
well  as,  public  input  on  the  2001 
National  Roadless  Area  Conservation 
Rule  and  the  National  Forest 
Transportation  Rule  and  Policy 
documents  specific  to  the  Tongass 
National  Forest.  The  comment  period  on 
the  Draft  SEIS  will  be  a  minimum  of  90 
davs  from  the  date  the  Environmental 
Protection  .Agency  (EPA)  publishes  the 
notice  of  availability  in  the  Federal 
Register  .■X  series  of  public  meetings 
will  bv  held  during  the  90-day  public 
comment  period.  The  Draft  SEIS  is 
projected  to  be  filed  with  the  EPA  in 
lanuary  2002. 

The  Forest  Service  believes,  at  this 
earlv  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
rt^lated  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer  s  position  and  contentions. 
Vemiont  Yankpp  Suclear  Powfr  Corp.  v 
S'EDC.  4.t5  US.  519.  553.  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
mav  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v  Model.  803 
F.2nd  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Hentagps,  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (ED.  Wis.  1980). 
Bec:ause  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 


the  final  supplemental  environmental 
impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  supplemental 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  supplemental 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Requesters  should  be 
aware  that,  under  FOIA,  confidentiality 
mav  be  granted  in  only  ver>'  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments  * 
mav  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

No  permits  are  required  for 
preparation  of  this  SEIS. 

The  Regional  Forester.  Alaska  Region 
of  the  Forest  Service,  luneau,  Alaska  is 
the  responsible  official.  The  responsible 
official  will  consider  the  comments, 
response,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
decision  and  stating  the  rationale  in  the 
Record  of  Decision, 

Dated:  September  14.  2001. 
Beth  Giron  Pendleton, 

Acting  Deputy  Regional  Forester  for  Natural 

Resources. 

[FR  Doc.  01-24267  Filed  9-27-01;  8:45  amj 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a 
commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  29,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Sev?rely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2  3.  Its 
purpose  is  to  jKOvide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  or  ser\'ice 
will  be  required  to  procure  the 
commodity  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

3.  There  are  no  known  regulator.' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  Oie 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 


underlying  the  certification  on  whu  li 
they  arc  pro\iding  udditinnci! 
information 

The  fullouing  i  ()mmo(iit\  .iiui  service 
are  proposed  fur  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commoditv 

Cheesecloth 

8305-00-205-3558 
NPA:  Lions  Services.  ln(   ,  f'harlotte. 

North  (^.aroiina 
Government  Agency:  GSA — General 

Products  Commoditv  C.ontpr 

Sfn-icp 

Janitorial/Custodidl 

Special  Processing  (Dftcntion)  Center 

U.S.  Immigration  &  Naturalization 

Service 
Ramey.  Puerto  Rico 
NPA:  The  Corporate  Sourcp   Int     N'pw 

York,  New  York 
Government  Agenrv  l'  S   Immigration 

&  Naturalization  Service 

Sher>'l  D.  Kennerly, 

Dire(  tor  Intormation  Shiiin^ement. 

[FR  Do(    ()l-24<4.i  Filed  »-27-01;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Pun  hase  From 

People  Who  Are  Blind  or  Severe!) 

Disabled 

ACTION:  Additions  to  the  Prof  urement 

List 


SUMMARY:  This  action  adds  to  the 

Procurement  List  commodities  and 
services  to  be  furnished  b\  non[)rofit 
agencies  employing  persons  u  ho  are 
blind  or  have  other  severe  disabilities 
EFFECTIVE  DATE:  October  29.  2001 
ADDRESS:  Committee  for  Purchase  i  rom 
People  Who  Are  Blind  or  Severeh 
Disabled.  Jefferson  Plaza  2.  Suite  lUhOli 
1421  Jefferson  Davis  Highwa\ 
Arlington,  Virginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 
Sher\l  D.  Kennerly  (703)  603--74n 
SUPPLEMENTARY  INFORMATION:  On  lulv 
27.  August  3  and  August  10,  2001.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (66  FR  39142.  40672. 
42198)  of  proposed  additions  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capabilitv  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 


iinpai  t  of  the  additions  on  the  current 
ut  most  recent  contractors,  the 
Coii.iiu'tee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
4r>-48(   ,ind  41  CFR  51-2.4. 

i    rrtif\  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

<  The  i(  tin  will  result  in 
.^uUn  ri/iii^  small  entities  to  furnish  the 
conuiiodities  and  services  to  the 
GoverniMi'iit 

4  Tlier I  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javils-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
conne(ti  iM  u:th  the  commodities  and 
sen.  i<  es  pn  [used  for  addition  to  the 
!'ro(  iir''iii«'nt  List. 

.\i  !  oriingly,  the  following 
cnniinoiiities  and  services  are  added  to 
the  i'rni  urement  List: 

Commodities 

Frui'lope  Translucent 

-',,<(!  41  ]^-j5 4-3982 
ScHfi  sh;[iper 

M  K   -?  ^  1 
)'hl!!i!)er  -.  Helper 

.M  K   1046 
Salad  Shaker 
M  K    11839 

Services 

I  iroiinds  Maintenance,  National 

.\dvocacy  Center,  1620  Pendleton 

Street,  Columbia,  South  Carolina 
lanitorial/Custodial.  Andrews  Air  Force 

Base,  Maryland 
ianitonal/Custodial, 
\i  the  following  Richmond.  Virginia 

Locations: 
iLt  Montcitii  ;  ^.'.Ki  : 
Cnlonrl  [).'r\.s(i,.!;i  '   '^ARC 
Ki(  hiiioiiM  ,\rK( 
lanilonai  (.rounds  Maintenance 
,\t  the  Following  Locations: 
(alexico  Border  Station,  11150  Birch 

Street 
Calexii  1 1,  (  aliforiiia 
Fl  ( ciitro  HQ  Section.  1111  N.  Imperial 

,\venue  K!  fentro.  California 
Lxistmi;  Hi  (  entro  Station,  1081  N. 

Imperial  Avenue,  El  Centra. 

California 


I 
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Highway  n  1  Chpckpoint,         I 
Mile  Starker  51  Niland.         ' 
Niland,  Califrirnia 
High! way  H6  Checkpoint,  100  Yards 
South  of  Highway  78.  Highway  78 
and  Highway  86.  Niland.  California 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Ihri-Tlor  Inf'>r;ni}t:n:t  Management. 

IFR  D()(    ()l~J4i4-l  Filed  9-27-01:  8:45  ami 

BILUNG  C00€  6353-0 1-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professional  Associations 

agency:  Bureau  of  the  Census, 

Cominerce 

ACTION:  Notice  of  public  meeting 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub   L.  92- 
463  as  amended  by  Pub   L,  94-4[)9).  the 
Bureau  of  the  Census  (Census  Bureau)  is 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  of  Professional 
Associations.  The  Committee  is 
composed  of  36  members  appointed  by 
the  Presidents  of  the  American 
Economic  Association,  the  American 
Statistical  Association,  the  Population 
Association  of  America,  and  the 
Chairperson  of  the  Board  of  the 
American  Marketing  .Association  The 
Committee  advises  the  Acting  Director, 
Census  Bureau,  on  the  full  range  of 
Census  Bureau  programs  and  activities 
in  relation  to  their  areas  of  expertise 

DATES:  The  meeting  will  convene  on 

October  1&-19.  2001   On  October  18.  the 

meeting  will  begin  at  9  a.m.  and  adjourn 

at  5:15  p,m  On  October  19,  the  meeting 

will  begin  at  9  am,  and  adjourn  at  12:30 

p.m. 

ADDRESSES:  The  meeting  will  take  plac  e 

at  the  Sheraton  Crystal  City  Hotel.  1800 

lefferson  Davis  Highway.  Arlington  V.\ 

22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maxine  Anderson-Brown.  Chief. 

Conference  and  Travel  Management 

Services  Branch.  US.  f^ensus  Bureau. 

Commerce.  Room  1647.  Federal 

Building  3.  Washington,  DC  20233   Her 

phone  number  is  301-457-2308,  TDD 

301-457-2540 

SUPPt-EMENTARY  INFORMATION:  The 

agenda  for  the  meeting  on  October  18, 

which  will  begin  at  9  am   and  adjourn 

at  5:15  p.m.,  is  as  follows: 


•  introductory  Remarks  by  the  Acting 
Director,  Census  Bureau,  and  the 
Principal  Associate  Director  for 
Programs,  Census  Bureau 

•  Census  Bureau  Responses  to 
Committee  Recommendations 

•  Executive  Steering  Committee  for 
Accuracy  and  Coverage  Evaluation 
Policy  Update 

•  2002  Economic  Censuses  Update 

•  Census  2000  Update 

•  American  Community  Survey  and 
Economic  Analysis  Update 

•  2010  Census  Planning — Next  Steps 

•  E-Business  Infrastructure 

•  Census  2000  Supplementarv-  Survey 
Data  Over\'iew 

•  Services  Sector  Data:  What  We 
Have  and  What  We  Need 

•  Census  2000  Experiments — Results 

The  agenda  for  the  meeting  on 
October  19.  which  will  begin  at  9  a.m. 
and  adjourn  at  12:30  p  m  ,  is  as  follows: 

•  Chief  Economist  Update 

•  Interviewer  Refusal  Aversion 
Training 

•  Promoting  Business  Response  to  the 
2002  Economic  (Census 

•  Unit  Level  Models  for  Small  Area 
F-.stimation   .Applications  to  Census 
.Adjustment  of  Small  Areas  and  Small 
Area  Estimation  for  the  American 
Community  Survey 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside,  during 
the  closing  session,  for  public  comment 
and  questions.  Those  persons  with 
extensive  questions  or  statements  must 
submit  them  in  writing  to  the  Census 
Bureau  Committee  Liaiscjn  Officer,  at 
least  three  days  before  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-cume,  first-served  basis. 
Individuals  wishing  additional 
information  or  minutes  regarding  this 
meeting  may  i  ontact  the  Liaison  Officer 
as  well.  Her  address  and  phone  number 
art'  identified  under  this  notice's  FOR 
FURTHER  INFORMATION  CONTACT  heading. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  (;hief,  Conference  and  Travel 
Management  Services  Office. 

Dated:  September  21,  2001. 
William  G.  Barron,  |r.. 
Acting  Director.  Bureau  of  the  Cennus 
iPR  Dor  m-2427S  Filed  9-27-01:  8:4n  dm] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Procedures  for  Supporting 
Documentation 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)), 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  27, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  DOC  Paperwork 
Clearance  Officer,  (202)  482-3129, 
Department  of  Commerce.  Room  6086, 
14th  and  Constitution  Avenue.  NW, 
Washington,  D.C.  20230  or  via  e-mail  at 
mciayton@doc.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  (202)  482-0637, 
Department  of  Commerce,  Room  6883, 
14th  &  Constitution  Avenue,  NW. 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATK>N: 

I.  Abstract 

Exporters  will  retain  in  their  files  for 
a  period  of  five  years  (1)  certain 
supporting  documents  that  previously 
accompanied  the  request  for  an  export 
license  and  then  were  retained  by  BXA, 
and  (2)  all  other  records  that  they  had 
previously  been  required  to  keep  for  two 
years.  Also  outlined  are  the  procedures 
for  returning  unused  or  partially  used 
import  certificates,  or  their  equivalent, 
to  the  foreign  importer. 

II.  Method  of  Collection 

Record  retention  and  submission  of 
documents. 

in.  Data 

0MB  Number:  0694-0064. 

Form  Number:  Not  applicable. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collectibn. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 
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Estimated  Number  of  Respondents: 
5.924. 

Estimated  Time  Per  Response  1  to  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  352  hours. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

rV.  Request  for  Comments 

Comments  are  invited  on:  1a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection: 
they  will  also  become  a  matter  of  public 
record. 

Dated:  .September  2.t,  2001 
Madeleine  Cla\1on. 

Departmental  Paperwork  Ch.'orarKV  Of'/oT, 
Office  of  the  Chief  Information  OUivtr 
[FR  Dor   01-24400  Filed  9-27-01.  HAh  ami 
BILUNG  CODE  3S10-33-P 


DEPARTME^4T  OF  COMMERCE 

Bureau  of  Export  Administration 

Import  Certificates  and  End-User 
Certificates 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44U.S.C. 
3506(c)(2KA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  27, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clavton,  DOC  Paperwork 
Clearance  Officer,  [202)  482-3129, 


Department  of  Commerce.  Room  bOHd, 
14th  and  Constitution  Avenutv  NW, 
Washington,  B.C.  20230,  or  vid  intcriiet 
at  MCIa\ion@doc  gov 
FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Brfttli-   HX,\ 
ICB  Liaison.  (202)  482-0637, 
Department  of  Commerce.  Room  688  < 
14th  &  Constitution  Avenue  NW, 
Washington.  DC.  20230 
SUPPLEMENTARY  INFORMATION 

I.  Abstract 

This  collection  of  informally >n  i^  ih> 
certification  of  the  overseas  importt^r  ti. 
the  U.S.  government  that  he  she  will 
import  specific  commodities  finni  thf 
I'  S,  and  will  not  reexport  such 
commodities  except  in  accordance  with 
L',S.  export  regulations, 

II.  Method  of  Collection 

Requests  for  inf<jrmdtiun,  copies  of 
documents  or  requirements  to  send 
notifications  submitttni  to  BX.\. 

HI.  Data 

OMB  Sumher:  0694-0043. 

Form  Sumber:  Not  dpplicable. 

Type  of  Review  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public    Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions 

Estimated  Sumber  oj  Respondents: 
5.775. 

Estimated  Time  Per  Response:  15 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  1.144  hours 

Estimated  Tntul  Annual  Cost:  No 
start-up  capital  expenditures. 

IV.  Request  for  Comments 

Comments  ore  invitfd  on:  (a)  Whether 
the  proposed  <  oUec  tionof  information  is 
necessarv  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  dc:(:ura('y  of  the 
agency  s  estimate  of  the  burden 
(including  hours  andcost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mininii/f  tht' 
burden  of  the  coUectuui  of  inforniatidn 
on  respondents,  including  through  the 
use  of  automated  collection  tin  hniques 
or  other  forms  of  inforniatidii 
technology. 

Comments  submitted  m  rtspi  ,n^r  to 
this  notice  will  be  sumniari/rd  .tiiil  or 
included  in  the  request  tnr  OMB 
approval  of  this  informatmn  i  uni'i  'inn. 


tht'\  will  also  become  a  matter  ot  pubhc 

rec  urd. 

Dated:  September  25,  2001. 
Madeleine  Clayton. 

Dtfpartmental  Paperv^'ork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

|FR  Doc  01-24401  Filed  9-27-01;  8:45  amj 

BILLING  COOE  3510-33-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-830] 

Coumarin  From  the  People  s  Republic 
of  China:  Rescission  in  Whole  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  import  Administration, 
international  Trade  Administration. 
U.S.  Department  of  Commerc*. 

SUMMARY:  In  response  to  a  timely 
request  from  petitioner,  the  Department 
of  Commerce  (the  Department)  initiated 
an  administrative  review  of  the 
antidumping  dutv  order  on  coumarin 
from  the.Peoples  Republic  of  China 
(PRC).  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  66  FR  16037  (March  22.  2001). 
This  rt\  iew  covers  one  manufacturer/ 
evf   irii  f  of  coumarin  for  the  period  from 
Fef!ru.tr\  1 ,  2000  through  January  31 . 
2001    Because  petitioner  has  withdrawn 
its  request  for  review,  the  Department  is 
rescinding,  in  whole,  its  review  of 
coumarin  from  the  PRC  in  accordance 
with  19  CFR  351.213(d)(1). 

EFFECTIVE  DATE:  September  28.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
i^ii.in  ur  Abdeiaii  LiuuaidUiti,  AD/CVD 
1  -li   rcement  Group  III.  Office  7.  Import 
A  1i!i: lustration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202) 482-0197  or  (202) 482- 
1374.  respectively. 

.Applicable  Statute  and  Rei;uiati!iris 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(2000) 

SUPPLEMENTARY  INFORMATION. 
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Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  coumarin  from  the  PR(^  on 
Februar\  9.  1995   Sfe  S'oticf  of 
Antidumping  Order:  Coumarin  From  the 
People's  Republic  of  China.  60  PR  7751 
(February- 9.  1995)  The  Department 
received  a  timely  request  from 
petitioner,  Rhodia  Inc.,  to  rnndur t  an 
administrative  review  pursuant  to 
§  351.213(b)  of  the  Department's 
regulations  On  Marcii  22,  2001.  the 
Department  initiated  an  administrative 
review  c;o\ering  one  manufarturt'r/ 
exporter  of  coumarin  from  the  PRC. 
[iangsu  Native  Produce  Import  k  E.xport 
Corp..  Ltd   (liangsu),  .See  Initiation  m 
Antidumping  and  Counten-aihng  nut\- 
Administrative  Bevieixs  and  Requests 
for  Revocations  in  Part.  66  FR  160  r 
'March  22.  2001) 

On  lune  20,  2001.  petitiontT  timely 
withdrew  its  request  for  an 
administrative  review  of  coumarin  from 
the  PRO'  for  [iangsu 

Rescission,  in  Whole,  of  Antidumping 
Duty  Administrative  Review  of 
Coumarin  | 

Pursuant  to  our  regulations,  the 
Department  will  rescind  an 
administrative  review,  "if  a  party  th.it 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  'if  th>' 
requested  review  "  See  19  CFR 
'151.213(d)(1).  This  section  further 
provides  that  the  Secretary  mav  extend 
this  time  limit  if  the  Secretary  decides 
that  it  is  reasonable  to  do  so.  See  19  CFR 
351  213(d)(1).  In  this  case,  petitioner  s 
withdrawal  of  its  request  for  review  was 
within  the  90-dav  time  limit.  No  other' 
partv  requested  a  re\iew  of  this  fird^T 
Therefore,  we  are  resc  inding  the 
administrative  review  of  roumann  for 
the  period  February  1.  2000  through 
lanuary  31,  2001    See  .Memorandum  for 
the  File  thr'nigh  Barbara  Tillman. 
Director,  from  Elfi  Blum.  Case  Analyst: 
(Coumarin  trnm  the  People's  Republic  of 
China.  Rescission  o*  Antidumping 
.■\dministnitivp  Review  The  Department 
will  issue  appropriate  assessment 
instructions  to  the  V  S.  f  Aistoms  Service 
(Customs) 

This  notice  ser\es  as  a  reminder  to 
parties  subiert  to  administrative 
protective  order  (APO)  of  their 
responsibilit\  c  (mcerning  th>' 
(iisposition  nf  proprietar.  informatiun 
disclosed  under  .\P()  in  accordance 
with  19r;FR  <5l  305(a)()l  Timely 
written  nntifii  atirm  of  the  return  or 
(iestruf  tion  of  .XPO  materials  or 
conversion  to  ludic  ial  protective  order  is 
hereby  requested.  Failure  to  complv 


with  the  regulations  and  terms  of  an 
.-\P()  is  a  sanc:tionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR  351.213(d)(4)  and  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Diicd:  September  24,  2001. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary,  AD/C\'D 
Enforcement  Group  III. 
IFR  Doc  01-24408  Filed  9-27-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-835] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Cart}on  Steel  Flat  Products 
From  Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value. 

EFFECTIVE  DATE:  September  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
I'atru  ia  Tran  or  Robert  [ames  at  (202) 
4H2-1 121  and  (202) 482-0649. 
respectively.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N\V, 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  .Applicable  Statute  and  Regulations 

briless  otherwise  uuiu  ated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuar>'  1.  1995. 
the  effective  date  of  the  amendments  to 
theTariff  Act  of  1930  (the  Tariff  Act)  by 
the  Iruguav  Round  Agreements   In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce  (Department)  regulations  are 
to  the  regulations  at  19  CFR  part  351 
(April  1.  2000). 

Final  Determination 

W  ■■  (i>'t>Tniin»'  tti.it  (  ertain  hot-rolled 
cart)iin  >tet'l  flat  proihu.ts  from  Taiwan 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
til''  Tariff  .\c\.  The  estimated  margin  of 
sales  are  shown  in  the  '  (Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Trie  [J>'partmeiit  published  the 
pn-linuiKir)  determination  of  sales  at 


less-than-fair-value  on  May  3.  2001.  See 
S'otice  of  Preliminary  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  Taiwan.  66  FR  22204  (May  3, 
2001)  (Preliminary  Determination).  In 
the  Preliminary  Determination,  the 
Department  collapsed  China  Steel  and 
Yieh  Loong  (hereafter  referred  to  as 
China  Steel/Yieh  Loong)  pursuant  to 
§  351.401(f)  of  the  Department's 
regulations  for  purposes  of  calculating  a 
weighted-average  margin.  For  details  of 
the  Department's  analysis,  see  the 
Memorandum  to  Joseph  Spetrini  from 
Patricia  Tran,  April  19,  2001.  a  copy  of 
which  is  in  room  B-099  at  the  main 
Department  of  Commerce  building.  We 
gave  intere.sted  parties  an  opportunity  to 
comment  on  the  Preliminary 
Determination.  Since  the  April  23.  2001 
signing  of  the  Preliminary 
Determination  the  following  events  have 
occurred: 

On  April  23,  2001.  China  .Steel/Yieh 
Loong  submitted  responses  to  the 
Department's  April  17  and  18,  2001 
supplemental  questionnaires.  After 
reviewing  these  responses,  the 
Department  concluded  that  they  failed 
to  adequately  remedy  or  explain 
deficiencies  in  earlier  responses. 
Therefore,  the  Department  cancelled  the 
sales  and  cost  verifications  of  China 
Steel/Yieh  Loong.  See  Letter  to  Peter 
Koenig  from  Robert  James,  Program 
Manager,  Enforcement  Group  III.  Mav 
10.2001. 

On  May  30  and  31.  2001.  China  Steel/ 
Yieh  Loong  submitted  additional 
responses  to  the  Department's  April  17 
and  18.  2001  supplemental 
questionnaires.  Pursuant  to  section 
782(0  ofthe  Tariff  Act  and  19  CFR 
351.302(d)(i)  the  Department  returned 
all  documents  due  to  the  untimely 
nature  of  these  submissions  See  Letter 
to  Peter  Koenig  from  Robert  James. 
Program  Manager,  Enforcement  Group 
III,  June  5.  2001. 

On  June  22,  2001.  respondents  and 
petitioners  filed  their  case  briefs  in  this 
matter;  both  parties  filed  rebuttal  briefs 
on  June  27,  2001.  The  Department 
published  a  postponement  of  the  final 
determination  for  antidumping  duty 
investigation  on  July  17,  2001.  See 
X'otice  of  Postponement  of  Final 
Determination  for  Antidumping  Duty 
Investigation:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Taiwan.  66  FR  37213  (July  17.  2001). 

Although  the  deadline  for  this 
determination  was  originally  September 
1 7,  2001 ,  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
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issuing  tliis  determination  has  been 
extended  by  four  days. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1.  1999  through  September  30, 
2000. 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  hot- 
rolled  carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  [i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations 

Specifically  included  within  the 
scope  of  these  investigations  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonly 
referred  to  as  columbium).  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSL,\  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  these  investigations,  regardless 
of  definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight:  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated:  1.80 
percent  of  manganese,  or,  2.25  percent 
of  silicon,  or.  1.00  percent  of  copper,  or, 
0.50  percent  of  aluminum,  or,  1.25 
percent  of  chromium,  or,  0.30  percent  of 
cobalt,  or,  0.40  percent  of  lead,  or.  1.25 
percent  of  nickel,  or,  0.30  percent  of 
tungsten,  or,  0.10  percent  of 
molybdenum,  or,  0.10  percent  of 


niobium,  or,  0.15  percent  of  vanadium, 
or.  0.15  percent  of  zirconium 

All  products  that  meet  the  physical 
and  chemical  description  pr(^\  ided 
above  are  within  the  scope  of  these 
investigations  unless  otherwise 
excluded  The  following  produ(  ts.  hv 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
these  investigations. 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  p.g  .  American  .Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543,  A387.  A514   A517, 
A506) 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher 

•  Ball  bearing  steels,  as  defined  m  tiie 
HTSUS. 

•  Tool  steels,  as  defined  in  tlie 
HTSUS 

•  Silico-manganesp  (as  defined  m  th>* 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2  25  percent 

•  ASTM  specifications  Ann  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500) 

•  All  products  (proprietary  or 
otherv\'ise)  based  on  an  alloy  ASTM 
specification  (sample  spec  ifications: 
ASTM  A506.  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS 

Tne  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  at  subheadings:  7208  10  15  00, 
7208.10  3000. 
7208.25  3000, 
7208.26.00.30. 
7208.27.00.30,  7208.27  00  60, 
7208.36.00.30.  7208  36  00  60. 
7208.37.00.30.  7208,37  00  60, 
7208.38.00.15.  7208  38  00.30, 
7208.38.00.90.  7208  39  00  15. 
7208,39.00.30.  7208  39  00  90. 
7208.40.60.30.  7208  40.60  60, 
7208.53.00.00.  7208  54  00  00. 
7208.90.00.00.  7211  14  00  90, 
7211.19,15.00.  7211  19  2000. 
7211.19.30.00,  7211  1945  00. 
7211.19.60.00.  7211.19.75.30. 
7211.19.75.60.  and  7211  19  75  90 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  these 
investigations,  including;  vai  uuni 
degassed  fully  stabilized:  high  strength 
low  alloy:  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers 
7225.11.00.00.  7225  19.00  00, 
7225.30.30.50,  7225.30.70.00. 


^208  10.6000. 
:'208  25  6000. 
:208  2600  60, 


7225,40,70,00,  ~2':'.  '*'<  IMi  ■<(), 
7226.11,10  00.  :^2t)  11  yu  ,jO. 
7226,11.90.60.  7226.19.10.00, 
7226  19.90.00,  7226,91.50.00, 
7226.91,70,00.  7226.91  80.00,  and 
7226,99  00  00  Subject  merchandise 
may  also  enter  under  7210,70.30.00. 
7210  90  90  00,  7211  14.00.30. 
7212,40  10  00,  7212.40.50.00.  and 
7212  50  00,00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive 

.\nalysis  of  Comments  Received 

.■Ml  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  duty  investigation  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision 
Memorandum)  from  Joseph  A.  Sjietrini. 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration,  dated  September  19, 
2001 .  which  is  hereby  adopted  by  this 
notice  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
thi"-  ri'  Ik  >'  ,i^  in  appendix.  Parties  can 
find  a  (  oniiltte  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099  of  the  Department  of 
Commerce  building.  In  iddition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
un  the  internet  at  ^*■^^■w  ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content 

Use  of  Facts  .Available 

On  !.inii.ir\  4   2001.  the  Department 
issut'd  Its  rtnli(iiini|'!iii:  duty 
questionnaire  tn  ( .liiin  .Steel/Yieh 
Loong.  On  February  2.  2001.  the 
Department  received  from  China  Steel 
and  Yieh  Loong  the  response  to  section 
.\  of  the  questiormaire.  On  Februar>'  15, 
2001  and  February-  21,  2001,  the 
petitioners  filed  comments  on  the 
section  A  responses  of  China  Steel/Yieh 
Loong  On  February  27,  2001.  the 
Department  issued  a  supplemental 
questionnaire  for  China  Steel/Yieh 
Loong  ^  .Section  A  response.  The 
I  onipanies  submitted  their  responses  on 
Man  h  20,  2001   China  Steel  made 
additional  submissions  in  follow-up  to 
its  March  20,  2001  response  on  March 
21  and  March  26.  2001 

China  Steel/Yieh  Loong  filed  their 
sections  B,  C.  and  D  responses  on 
Februar>'  26.  2001,  On  March  6.  2001. 
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petitionors  submittod  commpnts  on  the 
sections  B.  C.  and  D  responses  of  China 
Steel/Yieh  Loong  The  Department 
issued  supplemental  questionnairf^  to 
China  Steel  '^'ieh  Loong  regarding  its 
sections  B  and  C  responses  on  March 
15.  2001   On  April  3.  2001.  China  Steel/ 
Yieh  Loong  filed  its  supplemental 
sections  B  and  C  responses,  H(,)wever, 
China  Stf-el's  submission  failed  to 
correct  the  deficiencies  the  Department 
detailed  in  its  supplemental 
questionnaire,  i  p..  missing  product 
characteristics  and  downstream  sales, 
and  Yieh  Loong's  submission  failed  to 
provide  narratives  and  supporting 
documentation  for  all  expenses  and 
adjustments  for  its  downstream  sales. 
On  March  16,  2001.  petitioners 
submitted  additional  comments 
regarding  China  Steel's  section  D 
response  On  March  21,  2001, 
petitioners  filed  additional  comments 
regarding  Yieh  Loong's  Section  D 
response  The  Department  issued 
supplemental  questionnaire's  concerning 
China  Steels  and  Yieh  Loong's  section 
D  response  on  March  21    2001.  The 
Department  received  the  responses  to 
these  supplf'menta!  (juestionnaires  on 
April  4.  2001 

On  April  17  and  April  18.  2001.  the 
Department  issued  its  third 
questionnaire  to  China  Steel,  Yieh  Luong 
regarding  its  sections  B.  C  and  D 
responses.  In  these  questiimnaifs  th" 
Department,  again.  re(]uested  China 
Steel  to  provide  missing  product 
charact>^ristics  and  downstream  sales 
information   In  addition,  this  was  the 
Department  s  third  request  to  Yifh 
Loong  for  its  downstream  sales 
narrative  and  supporting  documentation 
of  all  expenses  and  ad|ustments  On 
April  23,  2001,  China  Stt'el  Yieh  Loong 
-.ubmittf^d  responses  to  the  Department's 
.\pril  17  and  18,  2001  supplemental 
questionnaire',  .A.fter  reviewing  these 
r»'sponses,  the*  Department  com  luded 
that  China  Ste?el  Yieh  Loong  failed  to 
adequately  remedy  or  explain 
deficiencies  in  earlier  response's,  and 
failed  to  provide  vital  data  previously 
required  hv  the  Department  Therefore, 
the  Department  cancelled  the  sales  and 
(  ost  verifications  of  Clhina  Steel/Yieh 
Loong  S'e'e  Letter  to  Potfr  Koonig  from 
Robert  lames.  Program  Manager. 
Enforcement  Croup  III,  Mav  10,  2001. 

On  Mav  30  and  31.  2001.f:hina  Steel/ 
Yieh  Loong  submitted  additional 
responses  to  th"  Department  s  .\pril  17 
and  18.  2001  supplemental 
questionnaires  Pursuant  to  section 
782(0  of  the  Tariff  Art  and  \<iCFR 
)51  302(d;(ii  th»'  Department  returned 
all  documents  duf  to  the  untimelv 
nature'  of  thesf  submissions   .Sep  Letter 
to  Peter  Koenig  from  Robert  lames. 


Program  Manager  Enforcement  Group 
III.  lune  .5.  20U1. 

.•\s  mentioned  above,  we  determined 
that  these  two  companies  are  affiliated 
under  section  771(33HE)  of  the  Tariff 
Act.  Further.  China  Steel  and  Yieh 
Loong  were  collapsed  and  treated  as  a 
single  producer  under  section  351, 401(f) 
of  the  Department's  regulations  for 
purposes  of  calculating  a  weighted- 
average  margin.  See  Memorandum  from 
Patricia  Tran  to  Joseph  Spetrini.  April 
19.  2001. 

Section  776(a)(2)  of  the  Tariff  Act 
provides  that,  if  an  interested  party  fA) 
withholds  information  that  has  been 
requested  bv  the  Department:  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested  subject  to  sections  782(c)(1) 
and  (e)  of  the  Act:  (C)  significantly 
impedes  a  proceeding  under  the 
antidumping  statute;  or  (D)  provides 
such  information  but  the  information 
cannot  be  verified,  the  De-partment 
shall,  subject  to  subsection  782(d)  of  the 
Tariff  Act,  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination. 

Section  782(c)(1)  of  the  Tariff  Act 
provides  that  if  an  interested  party, 

promptly  after  receiving  a  request  from 
(the  Department)  for  information. 
notifies  (the  Departriipnt)  that  such  party 
is  unable  to  submit  the  information 
requested  in  the  requested  form  and 
manner,  together  with  a  full  explanation 
and  suggested  alternative  form  in  which 
such  party  is  able  to  submit  the 
information."  the  Department  may 
modify  the  requirements  to  avoid 
imposing  an  unreasonable  burden  on 
that  party. 

Also,  section  782(d)  of  the  Tariff  Act 
provides  that,  if  the  Department 
determines  that  a  response  to  a  request 
for  information  does  not  comply  with 
the  request,  the  Department  will  inform 
the  person  submitting  the  response  of 
the  nature  of  the  deficiency  and  shall. 
to  the  extent  practicable,  provide  that 
person  the  opportunity  to  remedy  or 
explain  the  deficiency  If  that  person 
submits  further  information  that 
continues  to  be  unsatisfactory,  or  this 
information  is  not  submitted  within  the 
applicable  time  limits,  the  Department 
may.  subject  to  section  782(e).  disregard 
all  or  part  of  the  original  and  subsequent 
responses,  as  appropriate 

Additionally,  section  782(e)  of  the 
Tariff  Act  states  that  the  Department 
shall  not  decline  to  c:onsider 
information  deemed  "deficient  "  under 
section  782(d)  if;  (1)  The  information  is 
submitted  by  the  established  deadline; 
(2)  the  information  can  be  verified:  (3) 
the  information  is  not  so  incomplete 
that  it  cannot  serve  as  a  reliable  basis  for 


reaching  the  applicable  determination: 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability:  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

Finally,  section  776(b)  of  the  Tariff 
Act  provides  that  the  Department  may 
use  an  inference  adverse  to  the  interests 
of  a  party  that  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  ihe  Department's  requests 
for  information.  See  also  Statement  of 
Administrative  Action  (SAA) 
accompanving  the  UR,\.\.  H.R.  Rep,  No. 
103-316  at  870(1994). 

For  the  reasons  discussed  below,  the 
Department  determines  that,  in 
accordance  with  sections  776(a)(2)(B) 
and  776(b)  of  the  Tariff  Act.  the  use  of 
adverse  facts  available  is  appropriate  for 
the  final  determination  for  China  Steel/ 
Yieh  Loong. 

We  determine  pursuant  to  sections 
776(a)(2)(A).  (B).  and  (C)  that  China 
Steel  has  withheld  information 
requested  by  the  Department,  failed  to 
supply  such  information  by  the 
applicable  deadlines  and  has 
significantly  impeded  this  proceeding. 
In  each  of  its  three  submissions  China 
Steel  failed  to  provide  complete  sales 
and  cost  questionnaire  responses.  In  its 
initial  and  supplemental  responses, 
China  Steel  failed  to  provide  the 
information  requested  in  the 
Department's  |anuar>-  4,  2001 
antidumping  questionnaire,  the  March 
15.  2001  sections  B  and  C  supplemental 
questionnaire,  and  the  March  21,  2001 
supplemental  section  D  questionnaires. 
Additionally,  Yieh  Loong  failed  to 
provide  a  narrative  and  supporting 
documentation  for  its  downstream  sales. 
In  the  next  section,  we  discuss  the 
particular  deficiencies  identified  in 
China  Steel/Yieh  Loong's  three 
responses.  We  note  that  China  Steel/ 
Yieh  Loong  never  requested  any 
modification  of  the  reporting 
requirements  under  section  782(c). 
Incieed.  it  repeatedly  told  the 
Department  that  the  missing 
information  would  be  forthcoming.  The 
Department  informed  China  Steel/Yieh 
Loong  that  its  submission  was  deficient, 
and  provided  it  with  specific  deficiency 
questions  which  it  failed  to  answer. 
Finally,  pursuant  to  section  782(e)  the 
Department  finds  that  the  sales 
information  China  Steel/Yieh  Loong  did 
provide,  absent  the  missing  sales 
information,  was  too  incomplete  to  form 
a  reliable  basis  for  making  a 
determination  and  that  China  Steel/Yieh 
Loong  has  not  acted  to  the  best  of  its 
ability  in  providing  information. 

Finally,  in  light  of  our  finding  that 
China  Steel/Yieh  Loong  has  not 
cooperated  by  acting  to  the  best  of  its 
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ability,  as  evidenced  by  it.s  failure  to 
provide  the  information  repeatedly 
requested  nor  to  provide  any  proof  that 
it  was  unable  to  provide  such 
information,  the  Department  ha^  drawn 
an  adverse  inference  in  selecting  the 
facts  available  under  section  776(b). 

Deficiencies  in  the  Sales  Response 

For  the  reasons  discussed  below,  we 
find  that  the  use  of  facts  available  is 
warranted  under  section  776(a)(2)  in 
light  of  the  significant  missing 
information  from  China  Steel/Yieh 
Loongs  sales  responses.  Our  analysis  of 
this  sales  response  found  deficiencies 
that  preclude  us  from  ensuring  that 
products  sold  in  the  U.S.  market  are 
accurately  matched  to  identical  or  most 
similar  products  sold  in  the  home 
market.  Without  properly  matching 
products  sold  in  the  U.S.  and  home 
markets,  we  carmot  accurately  identif\' 
similar  matches  and.  as  appropriate, 
calculate  an  accurate  difference  in 
merchandise  (DIFMER)  adjustment  to 
account  for  the  differences  in  the 
products  being  matched.  Moreover, 
without  accurate  product 
characteristics,  we  are  unable  to  assign 
costs  with  any  degree  of  confidence  and 
are.  therefore,  unable  to  determine  if 
home  market  sales  were  made  at  prices 
below  the  cost  of  production. 
Ultimately,  lacking  the  information  in 
question,  the  Department  is  unable  to 
calculate  an  accurate  dumping  margin 
which  meets  the  requirements  of  the 
statute. 

Since  these  functions  are  essential 
elements  to  a  dumping  analysis,  we  find 
that  China  SteeFs  responses  cannot 
ser\'e  as  a  reliable  basis  for  this 
preliminarv'  determination.  Specifically. 
China  Steel/Yieh  Loong  failed  to 
provide:  (1)  Complete  and  adequate 
affiliated  parties'  resale  information; 
and  (2)  complete  and  accurate  product 
characteristics. 

1.  Affiliated  Parties'  Resale 

On  fanuary  4.  2001.  the  Department 
requested  China  Steel  to  provide 
affiliated  parties'  resale  information  if 
sales  to  affiliates  constituted  more  than 
five  percent  of  total  home  market  sales. 
On  January  19.  2001.  China  Steel 
requested  that  it  be  excused  from 
reporting  home  market  resales  by 
affiliates.  China  Steel  stated  that  sales  to 
its  affiliates,  China  Steel  Global  Trading 
Corporation  (China  Steel  Global)  and 
China  Steel  Chemical  Corporation 
(China  Steel  Chemical),  constituted  less 
than  five  percent  of  total  home  ruarket 
sales.  On  januar)'  29.  2001.  the 
Department  replied,  stating  that  we 
could  not  make  a  determination  based 
on  the  information  provided.  The 


Department  requested  respondent  to 
document  the  total  quantity  nf  sub)»?ct 
merchandise  sold  to  all  affiliated  parties 
(regardless  of  whether  suhiert 
merchandise  was  later  further  processed 
by  affiliates).  China  Steel  failed  to 
provide  such  information 

The  Department  concluded  from 
China  Steels  Februarv  26,  2001  hfime 
market  sales  data  that  it  coded  sales  to 
Yieh  Loong.  Yieh  Phui.  and  Yioh  Hsing 
as  sales  to  unaffiliated  parties.  China 
Steel  owns  a  substantial  percentage  of 
Yieh  Loong.  and  Yieh  Loong 
arknowledged  that  Yieh  Phui.  Yieh 
Hsing.  and  Persistence  HiTech  are 
affiliateii  entities.  See  Affiliated 
Resellers  Memorandum,  .^pnl  19,  2001. 
The  Department  determined  that  China 
Steel's  sale^  to  Yieh  Loong.  '^'ieh  Phui. 
and  Yieh  Hsing  are  to  affiliated  parties 
and  constituted  more  than  five  percent 
of  China  Steel's  Februarv  26,  2001  home 
market  sales  obser\ations  On  March  15. 
2001.  the  Department  issued  its 
supplemental  sections  B  and  C: 
questionnaire,  reiterating  that  (^hina 
Steel  must  report  all  affiliated  parties' 
resale  informatum  ("I'seh  Loong.  China 
Steel  Chemical,  China  Steel  (ilobal, 
'i'ieh  Phui,  and  Yieh  Hsing)  tn  the  first 
unaffiliated  partv  We  note  that  our 
subsequent  finding  that  (^hina  Steel  and 
Yieh  Loong  should  be  treated  as  the 
same  entity  meant  that  we  no  longer 
needed  the  sales  fmm  China  Steel  tn 
Yieh  Loong;  however  that  finding  did 
not  diminish  the  need  for  affiliated 
parties"  resale  information  for  China 
Steel  Chemical.  China  Steel  Cllobal. 
Yieh  Phui.  Yieh  Hsing  and  Persistence 
Hi-Tech 

China  Steel/Yieh  Loong's  April  23. 
2001  response  provided  incomplete, 
deficient,  and  in(  onsistent  affiliated- 
party  resales  information   Moreover. 
Yieh  Loong's  April  23.  2001  submission 
failed  to  contain  narratives  and 
supporting  documentation  for  all 
expenses  and  adjustments  ol  its 
downstream  sales  (^hina  Steel  only 
reported  downstream  sales  by  Yieh 
Loong,  Yieh  Phui.  and  '^'leh  Hsing. 
made  after  Februar>-  21.  2000  As  the 
questionnaire  clearly  indicates,  the 
period  of  unestigation  is  October  1, 
1999  through  September  30.  2000 
Therefore  a  significant  number  of 
downstream  sales  have  not  been 
provided  C'hina  Steel's  .Vpril  3,  2001 
narrative  states  that  it  does  not  control 
Yieh  Phui  and  Yieh  Hsing;  however,  it 
has  provided  no  evident  e  of  the  steps  it 
took  to  obtain  this  information 

2  Physical  Product  C^hamrteristics 

The  Department  found  other 
deficiencies  that  made  China  Steel's 
submission  unusable  for  purposes  (jf 


cak  ulating  i  <i\rr.i\  :\\\:  margin.  The 
principal  (iefii.ii;!K\  uas  the  failure  to 
report  certain  product  characteristics  on 
particular  types  of  sales,  eg.,  quality, 
carbon  content,  yield  strength, 
thickness,  and  width.  These  deficiencies 
affected  a  significant  share  of  China 
Steel's  home  market  sales  of  prime 
merchandise  that  could  be  matched  to 
U.S.  sales,  including  both  sales  to  its 
unaffiliated  customers  and  to  its 
affiliates  Yieh  Phui.  Yieh  Hsing.  and 
China  Steel  Global.  The  absence  of  the 
noted  five  cheiracteristics  for  numerous 
sales  limits  the  ability  to  compare 
properly  sales  made  to  the  U.S.  market 
to  sales  made  in  the  home  market  due 
to  the  uniqueness  of  each  characteristic 
Quality,  carbon  content,  and  yield 
strength  will  determine  the  performance 
characteristics  of  a  given  steel  product 
and  are  critical  physical  characteristics, 
which  will  significantly  affect  the  cost 
of  production  and  pricing  of  various 
steel  products.  Width  and  thickness  are 
physical  characteristics  that  also  affect 
pricing  of  the  product,  due  in  part  to 
costs  associated  with  producing 
material  with  different  dimensional 
characteristics,  and  these  characteristics 
also  affect  the  cost  of  production,  since 
thinner  or  narrower  products  require 
additional  processing.  This  information 
is  required  to  calculate  a  difference-in- 
merchandise  adjustment  when  price-to- 
price  comparisons  involve  similar,  but 
not  identical,  models.  China  Steel's 
failure  to  provide  complete  physical 
(  harai  teristics  for  its  home  market 
men  handise  precluded  the  Department 
fmni  performing  its  normal  cost  and 
price  analysis. 

China  Steel  has  contended  that  all 
sales  which  are  missing  such 
characteristics  are  so-called  "leeway" 
sales.  When  China  Steel  manufactures 
products  to  a  customer's  specifications. 
it  often  produces  somewhat  more  than 
it  needs  to  meet  the  customer's  needs. 
This  remainder  is  put  into  inventory  for 
subsequent  sale  to  other  customers. 
Thus.  China  Steels  characterizations  to 
the  contrarv'  notwithstanding,  the 
merchandise  in  question  is  not 
"secondary  "  quality  merchandise  which 
should  not  be  matched  to  prime  quality 
merchandise.  The  merchandise  in 
question  is  prime  quality;  it  has  simply 
not  been  purchased  by  the  customer  to 
whose  specifications  it  was  originally 
produced.  Moreover,  although  China 
Steel  has  claimed  that  it  does  not  have 
the  characteristics  in  question,  China 
Steel  has  not  explained  how  it  could 
sell  steel  without  knowing  such 
fundamental  characteristics  as  the  width 
and  thickness  of  the  steel.  In  the 
Department's  experience,  hot-rolled 
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steel  customers  demand  tn  know  all  of 
the  physical  characteristics  in  the 
Department's  hierarchy  in  order  to  be 
sure  that  the  product  they  are 
purchasing  will  m^^\  the  demands  of 
their  intended  application.  Even  for  an 
application  as  simple  a.s  covering  a  hole 
in  the  street,  a  customer  must  know  the 
thickness  and  width  in  order  to  be  sure 
that  the  hole  will  be  covered  and  the 
steel  will  not  bend. 

China  Steel  has  not  reported  the 
product  characteristics  of  quality. 
carbon,  yield  strength,  thickness,  and 
width  on  a  significant  percentage  of  its 
home  market  sales;  thus,  none  of  these 
sales  data  can  be  used  for  cost  tests. 
model  match,  or  price  comparisons. 
Yieh  Loong.  Yieh  Phui,  and  Yieh  Hsing 
resold  merchandise  purchased  from 
China  Steel  without  any  further 
processing:  therefore,  the  same 
deficiency  affecting  China  Steel's  sales 
to  its  affiliates  carries  through  to  the 
resales  by  affiliates.  Because  China 
Steel's  sales  to  affiliates  constituted 
approximately  one- fifth  of  its  total  home 
market  sales  observations,  its  affiliated 
parties'  resale  product  characteristics 
are  severely  incomplete  Sales  of 
merchandise  with  the  missing  model 
characteristics  constitute  more  than  half 
of  Yieh  Loongs.  Yieh  Phui's,  and  Yieh 
Hsing's  reported  resales.  Furthermore. 
the  unaffiliated  party  sales  are  similarlv 
affected.  Sales  of  prime  merchandise 
with  the  missing  product  characteristics 
totaled  nearly  one-fifth  of  total  home 
market  sales  observations  by  China  Steel 
to  unaffiliated  companies,  and  more 
than  eight  percent  of  the  reported  home 
market  sales  of  China  Steel/Yieh  Loong. 

Adverse  Inferences 

Pursuant  to  section  776(b)  of  the 
Tariff  Act.  we  find  that  China  Steel 
failed  to  cooperate  to  the  best  of  its 
ability  because  it  repeatedly  ignored  the 
Department's  instructions  to  submit 
accurate  downstream  sales  data  as 
demonstrated  by  its  selective 
submission  of  China  Steel's  affiliates' 
data,  and  never  provided  alternativf  s  or 
reasonable  explanations  for  why  it 
could  not  report  all  downstream  sales. 
Further,  without  this  data,  the 
information  regarding  home  market 
sales  is  unusable  In  addition,  a 
significant  quantity  of  China  Steel's 
home  market  sales  are  made  through 
affiliates  Without  this  information  the 
Department's  ability  to  calculate  an 
accurate  dumping  margin  would  be 
se\erely  hindered. 

Moreover,  we  also  find  that  China 
Steel  failed  to  cooperate  to  the  best  of 
its  ability  because  it  repeatedly  ignored 
the  Department  s  instructions  to  submit 
complete  physu  al  characteristics  for  its 


sales  Without  this  information,  the 
Department  cannot  identify  home 
market  sales  of  identical  or  most  similar 
products,  thus  rendering  its  entire  home 
market  database  unusable.  Nor  can  vvf' 
properly  perform  a  cost  test  for  home 
market  sales. 

Because  the  deficiencies  in  China 
Steel/Yieh  Loongs  responses  affect  a 
significant  portion  of  its  responses,  its 
data  is  unusable  for  purposes  of 
calculating  a  margin  Accordinglv.  for 
the  purpose  of  this  final  determination. 
we  have  assigned  as  adverse  facts 
availablf'  the  highest  margin  from  the 
antidumping  petition  as  recalculated  bv 
the  Department.  See  \'otire  nf  Initiation 
of  Antidumping  Duty  Investigations: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Prndurts  from  Argentma.  India. 
Indonesia.  Kazakhstan,  the  Xetherkwds. 
the  People's  Republic  of  China. 
Romania,  South  Africa.  Taiwan. 
Thailand.  Ukraine.  65  PR  77568 
(December  12.  2000). 

All  Others  Rate 

Pursuant  to  section  735(5)(B)  of  the 
Tariff  Act,  the  estimated  "all-others" 
rate  is  equal  to  the  average  of  the 
dumping  margins  calculated-in  the 
antidumping  dutv  petition  as 
recalculated  bv  the  Department   See 
Preliminarv  Determination  at  22208. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(ll(B)  of  the  Tariff  Act.  we  are 
directing  the  Customs  .Service  to 
continue  to  suspend  the  liquidation  of 
all  entries  of  hot-rolled  carbon  steel  flat 
products  from  Taiwan  that  are  entered, 
or  withfirawn  from  warehouse,  for 
consumption  on  or  after  May  3,  2001, 
the  date  of  publication  of  the 
Preliminarv  Determination  in  the 
Federal  Register    The  (iustcjms  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted  average  dumping  margin,  as 
indicated  in  the  chart  below  These  cash 
deposit  instructions  will  remain  in 
effect  until  further  notice.  , 


Manufacturer/exporter 


Margin 
(percent) 


1 

China  Steel  Corporation  (in-     •  29.14 
eluding  Vieh  Loong). 

An  Feng  Steel  Co    Ltd  29.14 

All  Ottiers  '  20.28 

International  Trade  Commission 
Notification 

In  ai  fiordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  (the 
Commission)  of  the  determination.  As 


the  final  determination  is  affirmative, 
the  Commission  will,  within  45  days, 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injurv  to.  the  U.S.  industrv'.  If  the 
Commission  determines  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  canceled.  If  the 
Commission  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  section  735(d) 
and  777(i)(l)  of  the  Tariff  Act. 

Dated;  September  21,  2001 
Far>'ar  Shirzad. 

.■\ssistant  Serretan'  fnr  impnii 
.Administration. 

Appendix 

Comments  and  Responses 

1  ("ojlapsing  of  China  Steel  and  Yieh 
Loong 

2  Affiliation 

i  Time  to  Respond  to  Request  for 
Information 

4,  .Application  of  Facts  Available  & 
.Adverse  Facts  Available 
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FOR  FURTHER  INFORMATION  CONTACT: 

Angelica  Mendoza  or  Nancy  Decker  at 
(202)  482-.3019  or  (202)  482-0196. 
respectiveh':  Antidumping  and 
Counter\aiiing  Duty  Enforcement  (iroup 
III,  Import  Administration.  International 
Trade  Administration.  US  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N\V..  Washington. 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (Department)  regulations  are 
to  the  regulations  at  19  CFR  part  351 
(April  2000). 

Final  Determination 

We  determine  that  certain  hot-rolled 
carbon  steel  flat  products  (HR)  from 
Thailand  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV).  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  preliminar>'  determination  in  this 
investigation  on  May  3.  2001   See 
S'oticp  of  Preliminar}'  Determination  of 
Sales  at  Less  Than  Fair  Value  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  Thailand.  66  FR  22199  (May  3. 
2001 )  {Preliminary  Determination]. 
Since  the  publication  of  the  Preliminary 
Determination  the  following  events  have 
occurred. 

On  May  1,  2001,  Sahaviriya  Steel 
Industries  Public  Co..  Ltd.  (SSI),  the  sole 
responding  company  in  this 
investigation,  requested  that  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminarv'  determination  in  the 
Federal  Register  and  requested  an 
extension  of  the  provisional  measures. 
On  June  4,  2001.  we  extended  the  final 
determination  until  not  later  than  135 
days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  See  Notice  of 
Postponement  of  Final  Antidumping 
Duty  Determination:  Certain  Hot  Rolled 
Caihon  Steel  Flat  Products  from 
Thailand  and  Notice  of  Postponement 
of  Final  Countervailing  Duty 
Detenni nations:  Certain  Hot  Rolled 
Carbon  Steel  Flat  Products  from 


Thailand  and  South  Africa,  66  FR 
31888  dune  13.  2001). 

The  Department  verified  sections  A- 
C  of  SSI's  responscN  frrjin  SU\  14.  2001 
through  May  21.  2001,  at  ,SS1  s 
administrative  headquarters  in  Bangkok, 
Thailand  and  at  its  production  far  ilitx- 
in  Bangsaphan.  Thailand  The 
Department  also  \erified  section  D  of 
SSI's  response  from  Mav  28,  2001 
through  [une  1 .  2001 .  at  SSI's 
administrative  headquarters.  See 
Memorandum  For  the  File;  "Sales 
Verification  of  Sections  A-C 
Questionnaire  Responses — SSI",  July 
11.  2001  (Sales  X'erification  Report)  i»nd 
Memorandum  to  Neal  Halper  Director, 
Office  of  Accounting:   "Wrification  of 
the  Cost  of  Production  and  Constructed 
Value  Data-SSI,  "  luly  10.  2001  (Cost 
Verification  Report)  Public  versions  of 
these,  and  all  other  Departmental 
memoranda  referred  to  herein,  are  on 
file  in  the  (Central  Records  Unit,  room 
B-099  of  the  main  Commerce  building. 

On  May  23.  2001.  some  petitioners 
(Bethlehem  Steel  Clorporation,  LTV 
Steel  Companw  Inc  ,  National  Steel 
Corporation,  and  United  States  Steel 
LLC  (formerly  known  as  "U.S.  Steel 
Group  (a  Unit  of  U.SX  Corporation)") 
requested  a  public  hearing  The 
remaining  petitioners  (IPSCO  Steel  Inc.. 
Gallatin  Steel  Company.  Nucor 
Corporation.  S\eii\  Dynamics.  Inc., 
Weirton  Steel  Corporation,  and  the 
Independent  Steelworkers  Union)  also 
requested  a  public  hearing  on  [une  1, 
2001    In  addition,  on  Iune4,  2001    SSI 
requested  a  public  hearing  On  July  2A. 
2001  the  petitioners  which  first 
requested  a  hearing  and  SSI  withdrew 
their  requests  for  a  publu  hearing.  On 
July  26.  2001.  the  remaining  petitionerv 
withdrew  their  request  for  a  public 
hearing  On  July  25.  2001.  we  received 
case  briefs  from  SSI  and  petitioners  We 
received  rebuttal  briefs  from  all  parties 
on  luly  30.  2001. 

Although  the  deadline  for  this 
determination  was  originally  September 
1 7.  2001 .  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
cdosure  of  the  Federal  Go\ernment  for 
reasons  of  security,  the  timeframe  fnr 
issuing  this  determination  has  been 
extended  by  four  days 

Period  of  Investigation 

The  period  of  investigation  (POD  i*^ 
October  1,  1999  through  September  3U, 
2000. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  <,ase  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A. 


Spetrini,  Deputy  Assistant  vSecretary. 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  September  21, 
2001 ,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 
www.ia.ita.doc.gov/fm.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
-IK  '  r--.i\i'l\  -ii|'"r imposed  layers). 
rt'gdidles^   li  itiii  Miess,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  fares  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm.  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation. 
Specifically  included  vyithin  the  scope 
of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (HTS),  are 
products  in  which:  (i)  iron 
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predominates,  by  weight,  over  each  of 
the  other  contained  elements:  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  e.xceeds  the  quantity,  by 
weight,  respectively  indicated: 

1  80  percent  of  manganese  or 

2  25  percent  of  silicon,  or 
1  00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium 
All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded  The  following  products,  bv 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM  specifications 
A543,  A387.  A514,  A517.  A506), 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  and  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS 

•  Silico-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR400.  USS  AR500) 

•  All  products  (proprietarv'  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
AST\i  A506,  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTS  at 
subheadings:  7208.10  15.00. 
7208.10.30.00.  7208.10.60  00. 
7208.25.30.00.  7208.25.60  00. 
7208.26.00.30.  7208.26  00.60. 
7208.27  00.30.  7208.27.00.60, 
7208  36  00.30.  7208.36  00  60, 
7208.37  00.30.  7208.37  00  60, 
7208.38.00.15.  7208.38.00  30. 
7208.38.00.90,  7208,39  00.15, 
7208.39.00  30,  7208.39  00  90. 
7208.40.60.30,  7208.40  60.60. 


7225.30.30.50. 
7225.40.70.00, 
7226.11.10.00, 

7226  11  90  RO. 
722619  90  00, 


7208.53.00.00.  7208.54.00.00, 
7208,90.00.00.  7211.14.00.90, 
7211.19.15  00,  7211.19.20.00. 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00.  7211.19.75.30. 
7211.19.75.60,  and  7211.19.75.90. 
Certain  hot-rolled  flat-rolled  carbon 
steel  flat  products  covered  by  this 
investigation,  including:  Vacuum 
degassed  fullv  stabilized:  high  strength 
low  allov.  and  the  substrate  for  motor 
lamination  steel  mav  also  enter  under 
the  following  tariff  numbers: 
7225.11.00  t)0.  7225  19.00.00, 

7225. ,^0.70. 00, 

7225.99.00  90, 

7226.11.90.30, 

7226.19.10.00. 

7226.91.50.00. 
7226.91.70.00.  7226.91.80.00,  and 
7226.99.00  00  Subject  merchandise 
mav  also  enter  under  7210.70.30.00, 
7210  90  90  00.  7211  14.00  30, 
7212.40.10  00.  7212  40.50.00,  and 
7212.50.00  00.  Although  the  HTS 
subheadings  are  piovided  for 
convenience  and  US  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analvsis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calt  ulations  These  changes  are 
noted  in  various  sections  of  the  Decision 
Memorandum,  accessible  in  B— 099  and 
on  the  Web  at  i^tvw  lo  ita  doc.gov/frn. 

Use  of  Facts  Available 

SSM 

In  the  preliminary  determination,  the 
Department  determined  that  the 
application  of  total  adverse  facts 
available  (AFA)  was  appropriate  with 
respect  to  Siam  Strip  Mill  Public  Co.. 
Ltd.  (SSM),  a  mandatory  respondent 
that  failed  to  respond  to  the 
Department's  questionnaire.  As  AFA, 
the  Department  applied  a  margin  rate  of 
20  30  percent,  the  highest  alleged 
margin  based  on  our  recalculation  for 
Thailand  in  the  petition.  The  interested 
parties  did  not  object  to  the  use  of 
adverse  fads  available  for  SSM.  or  to  the 
Department's  choice  of  facts  available, 
and  no  new  facts  were  submitted  which 
would  cause  the  Department  to  revisit 
this  decision.  Therefore,  for  the  reasons 
set  out  in  the  preliminary 
determination,  we  have  continued  to 
use  the  highest  margin  alleged  by  the 
petitioner  (as  recalculated  by  the 
Department  at  initiation)  for  the 
purposes  of  this  final  determination 
notice. 


SSI 

In  accordance  with  section  776  of  the 
Act.  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  our  analysis  of  SSI.  For  a 
discussion  of  our  determination  with 
respect  to  these  matters,  spp  the 
Decision  Memorandum. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  HR  products  from  Thailand 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
May  3.  2001.  the  date  of  publication  of 
the  Preliminary  Determination. 

Article  VI. 5  of  the  General  Agreement 
on  Tariffs  and  Trade  (GATT  1994) 
provides  that  "[nlo  product  *   *    *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  in  section  772(c)(1)(C)  of 
the  Tariff  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributed  to  export  subsides 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount.  The 
Department  has  determined  in  its  Final 
Affirmative  Counter\'ailing  Duty 
Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand  that  the  product  under 
investigation  benefitted  from  export 
subsidies.  Normally,  where  the  product 
under  investigation  is  also  subject  to  a 
concurrent  countervailing  duty 
investigation,  we  instruct  the  Customs 
Service  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  export  price,  as 
indicated  below,  minus  the  amount 
determined  to  constitute  a  export 
subsidy.  See,  e.g..  Notice  of 
Antidumping  Duty  Order:  Stainless 
Steel  Wire  Rod  From  Italy.  63  FR  49327 
(September  15.  1998).  Accordingly,  for 
cash  deposit  purposes  we  are 
subtracting  from  SSI's  cash  deposit  rate 
that  portion  of  the  rate  attributable  to 
the  export  subsidies  found  in  the 
countervailing  duty  investigation 
involving  SSI  {i.e..  0.58  percent).  We 
have  made  the  same  adjustment  to  the 
"AH  Others")  and  SSM  cash  deposit  rate 
by  subtracting  the  rate  attributable  to 
export  subsidies  found  in  the 
countervailing  duty  investigation  of  SSI. 

We  will  instruct  the  Customs  Service 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  for  each  entry  equal  to  the 
weighted-average  amount  by  the  normal 
value  exceeds  the  export  price,  adjusted 
for  the  export  subsidy  rate,  as  indicated 
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below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  We  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  October  1 , 
1999  through  September  30.  2000: 


Export/manufac- 
turer 


Bonding/Cash  Deposit 
Rate 


Weighted- 
average 
margin 
percent 


(Percent) 


SSI 

SSM  

All  Others 


444 

20  30 
444 


386 

19  72 

386 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry'  in  the  United  States.  If  the  ITC 
determines  that  material  injur\'  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  on  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  21.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  tor  Import 
Administration 

Appendix  I — Issues  in  Decision 
Memorandum 

1.  Depireciation 

2.  Kefund  of  Import  Unties  on  Slab 

3.  Cutting  Costs 

4.  St:rap  Sales  Revenue 

5.  L'se  of  Full  Year  2000  .Audited  Finani  iai 
Statements  for  G&A  and  Interest  Expenses 

6.  Cse  of  Exi  hange  Rate  Losses  in  Interest 
Expenses 

7.  Subsidiaries'  GStA  Expenses 

8.  Skin  Passing  C;osts 

9.  U.S.  Date  of  Sale 

10.  Indirect  Selling  Expenses  (and  C.&.M  nf 
one  of  SSI's  .\ffiliated  Resellers 

11.  Home  Market  Credit  Expense  of  one  of 
SSI's  Affiliated  Resellers 

12.  Home  Market  Movement  Expenses — 
Freight  .'\diustmenl  of  one  of  SSI's  .^ffiliateti 
Resellers 

1.3  Warranty  Expenses — ("odmg  Sales  as 
Prime  Versus  Non-Prime 


14   Weighted  .Average  Margin 
Calculation— Zerriing  Negative  Margins 

IFR  Doc    01-24411  Filed  9-27-01;  8:45  am] 

BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-806] 

Notice  of  Final  Determination  of 
Antidumping  Duty  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Romania 

AGENCY:  Import  Administration 
International  Trade  Administration, 
Department  of  Commerce 
summary:  We  determine  that  certain 
hot-rolled  carbon  steel  fiat  products 
(HRS)  from  Romania  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  (LTF\').  as  provided 
in  section  735  of  the  Tariff  AcA  of  1930, 
as  amended  On  May  3.  2001.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminar\- 
determination  of  its  investigation  of 
HRS  from  Romania,  and  on  lune  6, 
2001,  the  Department  published  its 
amended  preliminar\-  determination. 
The  period  of  investigation  (POI)  is 
April  1,  2000.  through  .September  30. 
2000.  This  p?riod  corresponds  to  the 
two  most  recent  fiscal  quarters  prinr  to 
the  month  of  the  filing  of  the  petition 
{i.e.,  November  2000).  Based  on  our 
analysis  of  comments  receiv(>d  the  fulfil 
determination  differs  from  tlie 
preliminary  determination  The 
estimated  margins  of  sales  at  LTF\'  is 
listed  below  in  the  "Suspension  of 
Liquidation"  section 
EFFECTIVE  DATE:  September  28   2001 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Christopher  Riker  or  Charles  Riggitv 
Office  5.  Group  II.  AD/C\T) 
Enforcement.  Import  Administratidii. 
International  Trade  Administration 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  \'\V, 
Washington.  DC;  20230.  telephone:  (202) 
482-0186  and  (202)  482-0650. 
respectively 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  inditatod  all 
citations  to  the  statute  are  refen-nces  to 
the  provisions  effective  lanuarv  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  .\ct 
(URAiM  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  are  references 


tiitlie  prn\  isions  codified  at  19CFRPart 

in  I  iJllOll 

Case  History 

On  May  3.  2001.  the  Department 
published  its  preliminary  determination 
of  this  investigation.  See  Notice  of 
Prpliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Romania.  66  FR  22194  [Preliminary 
Determination).  On  June  6,  2001.  the 
Depailment  amended  its  preliminary 
determination  in  this  investigation.  See 
Notice  of  Amended  Preliminary 
Antidumping  Dut\-  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Cad)on  Steel  Flat  Products 
from  Romania,  66  FR  30411  {Amended 
Preliminary  Determination).  After  the 
.■\mpnded  Prt'liminaiy  Determination, 
the  Department  verified  the  information 
submitted  on  the  record  by  the 
respondents.  See  the  verification  report 
from  the  verification  of  the 
Questionnaire  Responses  of  Sidex  S.A. 
and  Sidex  Trading  SRL  (August  2. 
2001 )  See  also,  the  verification  reports 
from  the  verifications  of  the 
Questifinnaire  Responses  of  ^4E1. 
Mt'trfiiif   Mit.ikjrimex  and  Sidex 
Internatinndl   Pic  (August  2.  2001).  On 
.■\ugust  1 7  2001   (  ertain  petitioners  ' 
and  the  res()iin!l>  nts  -  submitted  case 
briefs.  Furthermore,  on  August  24.  2001. 
we  received  rebuttal  briefs  from  both 
parties  as  well  as  additional  petitioners  ' 
in  this  proceeding.  The  department 
rtH  pived  requests  for  a  public  hearing 
from  Rf  thl'  ht  II   ^ti^l  Corporation,  LTC 
Steel  (  iiinpanv.  inc..  National  Steel 
Corp  rat] (in.  and  United  States  Steel 
!  I,(   .!>  well  as  the  respondents.  The 
lii'driiig  was  held  on  August  28,  2001. 

Although  the  deadline  for  this 
determination  was  originally  September 
1 7.  2001 ,  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  bv  four  davs 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 


'  These  petitioners  are  Bethlehem  Steel 
Corporation.  Inc..  National  Steel  Corporation,  and 
L'nited  Stales  Steel  LIX". 

'  The  respondents  are  Sidex.  S.A.  (Sidex).  Sidex 
Trading  SRL,  Sidex  International  Pic  (collectively, 
the  Sidex  Exporters).  Metalexportimport  S  A  (MEIl, 
Metanef  S  A  (Metanef)  and  Metagrimex  Business 
Croup  S.A  (Metaghmex) 

^  These  Petitioners  are  Callatin  Steel  Companv 
IPSCO  Steel  Inc.,  Nucor  Corporation.  Steel 
Dynamics,  Inc  .  Weirton  Steel  Corporation  and  thn 
Independent  Steelworkers  Union. 
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rectangular  shape,  of  a  width  of  0  5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallir 
substances,  in  coils  (whether  or  not  m 
successively  superimposed  lavers). 
regardless  of  thickness,  and  in  straight 
length,  of  a  thickness  of  less  than  4^3 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  {ie..  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm.  and  of  a  thickness 
of  not  less  than  4,0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation 

Specifically  included  within  the 
scope  are  vacuum  degassed,  fullv 
stabilized  (commonlv  referred  to  as 
interstitial-free  (IF)  steels,  high  strength 
low  alloy  (HSLA)  steels,  and  the 
substrate  for  motor  lamination  stpels  IF 
steels  are  recognized  as  low  carbon 
steels  with  micro-alloying  levels  of 
elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbiumj.  or  both  added  to  stabilize 
carbon  and  nitrogen  elements  HSL^ 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloving  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  th*'  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
are  products  in  which;  (i)  iron 
predominates,  bv  weight,  over  each  of 
the  other  (.ontaineii  elements;  lii)  the 
carbon  contf^nt  is  2  percent  or  less,  by 
weight,  and  (ui)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  rf'spfctivelv  indicated;  l.SO 
per(;ent  of  manganese,  or  2.25  percent  of 
silicon,  or  1.00  percent  of  copper,  or 
0  50  percent  of  aluminum,  1  25  percent 
of  chromium,  or  0  M)  percent  of  cobalt, 
or  0,40  pcrctnit  of  It'ad,  "r  1 ,25  percent 
of  nickel,  or  0  UJ  percent  of  tungsten,  or 
0  10  percent  of  molvbdenum,  or  0.10 
pt?rcpnt  of  niobium,  (.ir  (J,  15  percent  of 
vanadium,  or  0  15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  d<>scription  provided 
above  are  wi'hin  th»'  sc;opp  of  this 
investigation  unlf'ss  otherwise 
ex(;luded  The  following  prfiflucts.  bv 
wav  of  example,  are  outsidf  or 
specifically  pxcluded  from  the  s(  ope: 

•  Alloy  hot-rollpd  steel  prndut  ts  in 
which  at  least  one  of  the  chemical 
eioments  exceeds  those  listed  above 
including,  e.g..  American  Society  for 


T'^sting  and  Materials  f  ASTM) 
specifications  /\543,  A387,  A514.  A517. 
A506).  Society  of  Automotive  Engineers 
ISAE)/American  Iron  &  Steel  institute 
(AISl)  grades  of  series  2300  and  higher 

•  Ball  bearing  steels,  as  defined  in  the 
HTSl'S 

•  TodI  steels,  as  defined  in  the 
HTSIJS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A7 10  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AK  400.  USS  AR  5001. 

•  All  products  (proprietary  or 
otherwise)  bas?d  on  an  alloy  ASTM 
specification  (sample  specifications; 
ASTM  A50t,.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  bv  f:utting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
(hapter  72  f.f  the  HTSL'S, 

Thf'  merc;handise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings;  7208.10  15.00, 
7208  10.30.00,  7208  10  HO  00, 
7208  25  30  00,  720H  25  fiO  00, 
7208,26.00.30,  7208  2ti.00.60. 
7208.27.00.30,  7208.27  00.60, 
7208.36.00.30.  720H  36  00  60. 
7208.37.00.30,  7208  3700.60. 
7208.38.00,15,  7208  38  00.30, 
7208.38.00  90.  7208  39  00.15, 
7208.39.00.30.  7208  39  00.90, 
7208.40.60.30.  7208,40  HO  60, 
7208.53.00.00.  7208,54  00  00, 
7208.90.00.00.  7211.14  00  90. 
7211.19.15.00,  7211.19  20  00. 
7211.19.30.00,  7211.19  45.00. 
7211.19.60.00.  7211.19.75.30, 
7211.19.75.60.  and  7211.19,75  90 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  investigation, 
including;  vacuum  degassed  hilly 
stabilized;  high  strHngth  low  alloy;  and 
the  substrate  ff)r  motor  lamination  steel 
mav  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225.19.00.00, 
7225.30.30.50,  7225.30  70  00, 
7225.40.70.00,  7225.99  00,90. 
7226.11.10.00.  7226.11.90.30. 
7226.11.90.60.  7226  19  10  00, 
7226.10.90.00.  7226.91  50  00, 
7226.91.70.00,  7226  91  80,00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00, 
7210  90  90  00.  7211.14  00.30. 
7212,40.10  00,  7212.40.50.00,  and 
7212.50  00  ()(1 

.Mthough  thi'  HTSrS  subheadings  are 
provided  fur  convfjiiience  and  U.S. 
Customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  this  proceeding  is  dispositive. 


Non-market  Economy  Country 

The  Department  has  treated  Romania 
as  a  non-market-economy  (NME) 
country  in  all  past  antidumping 
proceedings  (see.  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Romania. 
65  PR  39125  dune  23,  2000)).  A 
designation  as  a  NME  remains  in  effect 
until  it  is  revoked  bv  the  Department 
(see  section  771(18)'(C)  of  the  Act).  The 
respondents  in  this  investigation  have 
not  requested  a  revocation  of  Romania's 
NME  status  and  no  further  information 
has  been  provided  that  would  lead  to 
such  a  revocation.  Therefore,  we  have 
continued  to  treat  Romania  as  a  NME  in 
this  investigation. 

When  theDepartment  is  investigating 
imports  from  a  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  normal 
value  (NV)  on  the  NME  producer's 
factors  of  production,  valued  to  the 
extent  possible  in  a  comparable  market 
economy  that  is  a  significant  producer 
of  comparable  merchandise.  The 
sources  of  individual  factor  prices  are 
discussed  under  the  Normal  Value 
section,  below. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review- 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  [Decision 
Memorandum)  from  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  September  21. 
2001,  which  is  hereby  adopted  by  this 
notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room 
B-099  of  the  main  Commerce 
Department  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
a  single  rate  to  all  exporters  of  subject 
merchandise  subject  to  investigation  in 
a  NME  countT}'  unless  an  exporter  can 
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demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  to  a 
separate  rate.  For  purposes  of  this 
"separate  rates"  inquirv',  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6. 
1991)  [Sparklers],  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
Peoples  Republic  of  China,  59  FR  22585 
(May  2.  1994)  [Silicon  Carbide).  Under 
this  test,  exporters  in  NME  countries  are 
entitled  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control  over 
exports,  both  in  law  (de  jure)  and  in  fact 
(de  facto). 

In  our  preliminar\'  determination,  we 
found,  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide,  that  the  Sidex  Exporters,  MEI, 
Metanef  and  Metagrimex  had  met  the 
criteria  for  the  application  of  separate 
antidumping  duty  rates.  For  a  complete 
discussion  of  the  Department's 
determination  that  the  Sidex  Exporters, 
MEI,  Metanef  and  Metagrimex  are 
entitled  to  separate  rates,  see  the  April 
23,  2001,  memoranda.  Assignment  of 
Separate  Rate  for  Sidex  Trading  SRL 
and  Sidex  International,  Pic  in  the 
Antidumping  Duty  Investigation  of 
Certain  Hot-rolled  Carbon  Steel  Flat 
Products  from  Romania,  as  well  as 
Assignment  of  Separate  Rate  for 
Metalexportimport.  S.A.  I  MEI  I.  Metanef. 
S.A.  (Metanef)  and  Metagrimex  Business 
Group,  S.A.  (Metagrimex)  in  the 
Antidumping  Duty  Investigation  of 
Certain  Hot-rolled  Carbon  Steel  Flat 
Products  from  Romania,  which  are  on 
file  in  the  CRU.  The  Petitioners  argued 
in  their  case  briefs  that  the  Department 
should  reconsider  granting  separate 
rates  for  the  Sidex  Exporters,  MEI. 
Metanef  and  Metagrimex.  For  a  more 
detailed  analysis  of  why  we  continue  to 
find  that  the  responding  exporting 
companies  in  this  investigation  should 
be  assigned  individual  dumping 
margins,  see  the  Decision  Memorandufp. 

Romania- Wide  Rate 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  comprise  a  single  entity  under 
common  government  control,  the  "NME 
entity.  "  Therefore,  the  Department 
assigns  a  single  NME  rate  to  the  NME 
entity,  unless  an  exporter  can 
demonstrate  eligibility  for  a  separate 
rate.  If  all  exporters,  accounting  for  all 
exports  of  subject  merchandise  to  the 
United  States  during  the  FKDI, 
demonstrate  eligibility  for  a  separate 


rate,  the  Department  will  calculate  an 
"all  others  '  rate  as  it  doe.s  in  market 
economy  cases.  However,  if  record 
evidence  suggests  that  certain  exportt^rs 
have  not  responded  to  at  least  the 
Department's  initial  shipment 
information  quer>-.  the  Department  wiil 
rely  on  its  presumption  that  there  is  an 
additional  entity  under  gnvernment 
control  and  will  assign  a  t  nuntrv-wide 
rate  to  the  NME  entity.  Such  is  the 
situation  in  this  investigation.  See 
Preliminary  Determination,  see  also 
Decision  Memorandum  Specifitalh    we 
have  not  been  unable  to  confirm 
through  a  comparison  of  the  reported 
data  to  public:  sources  that  no  other 
company  exported  HRS  from  Romania 
to  the  United  States  during  the  POi 

Changes  Since  the  Amended 
Preliminary  Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
calculation  methodology  in  lah  ulating 
the  final  dumping  margin  in  this 
proceeding  These  adjustments  are 
summarized  below: 

1   We  revised  the  surrogate  values 
assigned  to  all  of  our  inputs  using  1999 
United  Nations  Commodity  Trade 
Statistics  (UNCTS)  data,  which  is  more 
contemporaneous  than  the  199B  data 
used  in  our  preliminary  determination 
For  further  details  see  Comment  1  m  the 
Decision  Memorandum 

2.  Through  our  analysis  of  dix  uments 
at  verification,  we  determined  that 
Sidex  neglected  to  report  a  portion  of  its 
labor  hours  for  the  flat-rolling  mill  thnt 
should  have  been  included  in  its 
original  calculations  Based  on  our 
analysis  of  the  information  on  the 
record,  we  increased  the  total  labor 
hours  in  order  to  account  for  these 
unreported  activities  for  not  onl\  the 
fiat-rolling  mill,  but  all  of  the 
production  shops  For  further  details  see 
Comment  2  in  the  Decision 
Memomndum 

3.  We  increased  the  reported  amount 
of  electricity  consumed  bv  the 
respondents  to  account  for  missing  (iatci 
discovered  at  verification  F{jr  further 
details  see  Comment  3  in  the  Decision 
Memorandum 

4.  We  revised  the  values  assigned  to 
limestone,  sulphuric  acid, 
ferromanganese.  iron  slag,  coke,  caustic 
soda,  raw  tar  and  manganese  ore  to 
more  contemporaneous  and  non- 
aberrational  values.  For  further  o.'taiLs 
see  Comments  6,  7,  10-13  and  16  in  the 
Decision  Memorandum. 

5.  We  have  revised  the  value  assigned 
to  iron  pellets  as  we  have  determined 
that  iron  pellets  are  similar  enough  to 
iron  lumps  that  they  should  be  assigned 


the  same  value  For  further  details  see 
Comment  9  in  the  Dei  liion 
Memorandum. 

6.  We  have  revised  the  value  assigned 
to  coal  powder,  using  an  actual 
purchase  price.  For  further  det^ls  see 
Comment  14  in  the  Decision 
.Memorandum 

7.  We  determined  at  verification  that 
Sidex  provides  coke  gas  and  furnace  gas 
to  an  on-site  electrical  facility  in 
exchange  for  de-mineralized  water. 
Therefore,  we  have  not  assigned  a  cost 
to  the  de-mineralized  water,  nor  have 
we  assigned  a  credit  to  the  sales  of  coke 
gas  and  furnace  gas.  For  further  details 
see  Comments  15  and  18  in  the  Decision 
Memorandum. 

8  We  have  revised  our  freight 
calculations  for  several  sales  made  by 
MEI  and  Metanef  where  a  cost  was 
calculated  for  sales  whose  terms  of 
deliver,  were  FOB  Galati  For  the  final 
determination  we  have  not  calculated  a 
freight  ( ost  for  these  obser\'ation 
numbers  For  further  details  see 
Comments  21  and  22  in  the  Decision 
Memorandum 

9  We  have  revised  (crlain  surrogate 
freight  distances,  assigned  to  imports  of 
raw  materials  bv  the  protiucer.  in  our 
normal  value  to  reflect  a  surrogate 
freight  (  ost  using  the  shorter  of  the 
distance  from  the  seaport  to  the  factor\' 
Of  the  reported  distance  from  the 
domestic  supplier  to  the  factory 
pursuant  tf)  the  Court  of  Appeals  for  the 
Federal  Circuit  s  decision  in  Sigma 
Corp  V    I'nited  States,  117  F.  3d  1401, 
1408-11  (Fed.  Cir.  1997), 

10  We  have  used  a  surrogate  financial 
ratio  for  overhead  that  includes  both 
non-depreciation  and  depreciation  for 
our  final  determination.  For  further 
details  see  Comment  19  in  the  Decision 
Memorandum 

Suspension  of  Liquidation 

Pursuant  to  section  7J5icJ(l)(B)  of  the 
Act,  we  are  instructing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  HRS  from 
Knmaniri  that  are  entered,  or  withdrawn 
from  wareh   use  for  consumption  on  or 
after  Md\    i   JDOl    the  date  of 
(njf)li(  atioii  iif  thi'  Preliminary 
Of'tiTrtiiniition.  The  Customs  Service 
shall  I  ontinue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dumping 
margins  shown  below.  The  suspension 
of  liqui(idtion  imstructions  will  remain 
m  effect  until  further  notice, 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  the  period  April  1,  2000 
through  September  30,  2000;  — 
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Manufaclurer  exporter 


Margin 
(percent) 


Sidex  Trading  SRL  &  Sidex 

IntemationaL  Pic           

Metanef  S  A            

16  88 
22  48 

17  14 

MptalPXDOrtimDOrt   S  A    

18  63 

Rnnrwinia-Widp        ^                     .... 

88  62 

The  Romania-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 

rrC  Notification  I 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  oi 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  iniury  or  th^^Mt 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled  If 
the  ITC  determines  that  such  iniurv 
does  exist,  the  Department  will  issuf  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Ddte  September  231.  2001. 
Faryar  Shirzad. 

.Ass/>(ci;U  Stx  rvlary  for  Import 

Admini^lmtion. 

Appendix 

List  of  Comments  in  the  Issues  and  Decision 
Memorandum 
1   Issues  Specific  to  SIDEX 
C'omment  1;     Surrogate  Statistics 
Comment  2:     Labor  Hours 
C:omment  ,1;     Elei;tricity 
Comment  4:     Acuterm  and  Quartz  Sand 
CAjmrneni  .i.     Water 
CJjmment  ft      Limestone 
C;omment  7:     Sulphuric  Acid 
Comment  8:     Ferromanganese 
("omment  9:     Iron  Lumps  and  Pellets 
Cdmmfnt  10      Iron  Slag 
CnmmKrit  1 !      Coke  | 

('ommt:-!'.'  IJ      f^ustic  Soda 
Comment  1  i      Raw  Tar 
(Comment  14      CJjal  Powder 
Comment  1.5:     Demmeralued  Water 
Comment  16:     Manganese  Ore 
C  (irnnunt  17:     Methane 
Conim-nt  18:     Furnace  and  Coke  Gas 
(.ommi'ni  19:     Overhead.  SG4 A,  Interest 
and  Profit  Ratios 


I.  Issues  .Spw  ifi(  TO  MEI 
Comment  20:     Export  Licenses 
Comment  21:     Freight  Terms 

II.  issues  Specific  to  ME  T.^.NEF 
Comment  22:     Freight  Terms 

III.  General  Issues 

Comment  23:     Romania-Wide  Rate 
Comment  24:     Separata  Rates  for  Metanef. 

MEI.  and  Metagrimex 
Comment  25:     Brokerage  and  Freight 
Comment  26:     Barter  Transactions 
Comment  27:     Expenses  Incurred  from 

Imported  Inputs  from  Market  Economv 

Suppliers 

IFR  Doc.  01-24412  Filed  9-27-01.  84.5  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-812) 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Cartx>n  Steel  Flat  Products 
From  Indonesia 

agency:  Import  Administration. 
International  Trade  Administration. 
Departmt'nt  of  Commerce 
EFFECTIVE  DATE:  .September  28.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Manning  or  Ronald  Trentham  at 
(202)  482-;iy36  and  (202)  482-6320. 
respectively.  AD/C\'D  Enforcement. 
Croup  II.  (iffice  4   Import 
.\dministratinn,  International  Trade 
Administration.  U.S.  Department  of 
C^itnmerce.  14th  Street  and  Constitution 
Av.-nue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  .Applicable  Statute 

I  nless  >, ittuTw  1st'  indicated,  all 
citations  tu  th»'  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  lanuary  1.  1995.  the 
effective  date  of  thf  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (L'R.\A).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Departments  regulations  are  to  19 
CFR  Part   ni  ;2000) 

Final  Determination 

We  determine  that  certain  hot-rolled 
carbon  stef'l  flat  products  from 
Indonesia  are  being  sold,  or  are  likely  to 
be  sold,  in  the  Linited  States  at  less  than 
fair  value  (LTFV).  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the  Final 
Determination  of  Investigation  section 
of  this  iiiiti(.»' 

Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on  May  3. 
2001.  See  Motice  of  Prflinuncir, 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  From  Indonesia.  66 
FR  22163  (May  3.  2001)  [Preliminary 
Determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred.  On  May  11,  2001.  we 
received  a  letter  from  PT  Krakatau  Steel 
Corporation  (Krakatau),  the  respondent, 
that  requested  permission  to  submit  a 
revised  response  to  the  Department's 
April  16,  2001  supplemental 
questionnaire.  The  Department  granted 
this  request  on  May  23,  2001  and 
received  Krakatau's  submission  on  May 
29,  2001.  We  verified  Krakatau's 
questioimaire  responses  from  July  23 
through  July  27,  2001.  On  August  17. 
2001,  we  released  a  calculation 
me.-norandimi  and  computer  programs 
to  interested  parties  for  the  purpose  of 
allowing  parties  to  comment  on  the 
margin  calculation  methodology  that 
would  be  used  in  the  event  the 
Department  calculated  a  margin  for  the 
final  LTFV  determination.  The 
petitioners  '  and  respondent  filed  case 
briefs  on  August  24  and  August  27, 
2001,  respectively.  Both  parties  filed 
rebuttal  briefs  on  August  31,  2001.  A 
public  hearing  was  held  on  September 
6.  2001.  Although  the  deadline  for  this 
determination  was  originally  September 
17.  2001,  in  light  of  the  events  of 
September  11,  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  determination  has  been 
extended  by  four  days. 

The  Department  has  conducted  this 
investigation  in  accordance  with  section 
731  of  the  Act, 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
stSccessively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  [i.e.,  flat-rolled  products  rolled  on 
four  faces  cr  in  a  closed  box  pass,  of  a 


'  The  petitioners  in  this  investigation  are 
Bethlehem  Steel  Ciorporation,  (ialldtin  .Steel 
tiompdHN .  !H,S(:t)  Steel  liu  .  1  T\'  Steel  Company, 
liu  .  National  Steel  (Uirporation.  \u(  or  Corporation. 
Steel  Dynamics.  Ini .,  t   S  Steel  (.roup  (a  unit  of 
I  SX  Cor[>oratuiiil,  Weirtnn  Sllel  Cxirporation. 
Independent  Sleelworkers  1  iiion.  ad  I  niled 
Sleelworkers  of  .America  ((ullectivelv  the 
petitioners) 
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width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  laniination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloving  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSIJS). 
are  products  in  which:  i)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1 .80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1 .00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.^.,  American  Societv  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387.  A514,  A517. 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 


•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Siiico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2  25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500), 

•  All  products  (proprietar>'  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifinatK/ns 
ASTM  A506.  A507) 

•  Non-rectangular  shapes,  not  m 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  uulsidc 
chapter  72  of  the  HTSUS 

Tne  merchandise  subject  to  these 
investigations  is  classified  in  the 
HTSUS  under  the  following  tariff 
classification  numbers:  7208  10  l.^.OU. 
7208,10  30.00,  7208  10  60  00, 

208  25  bOOO. 

208  2600  60, 


7208.25,30.00, 
7208.26  00.30, 
7208.27.00  30. 
7208.36.00.30. 
7208.37.00.30. 
7208.38,00.15. 
7208.38,00.90, 
7208.39  00.30, 


"208  27,00  60. 


7208.36  00  60. 
7208.37.00  60, 

7208.38  00  30. 

7208.39  00  15. 
7208  39  00,90. 

7208.40.60.30.  7208  40  60  60. 
7208  53,00.00,  7208.54  00  00. 
7208  90  00.00,  7211  14  00  90. 
7211,19  15.00.  7211  19  2000. 
7211,19,30.00,  7211  19  45  00. 
7211  19,60.00,  7211.19.75.30. 
7211  19  75.60.  and  7211  19  75  90 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  this  investigatum, 
including  vacuum  degassed  fully 
stabilized;  high  strength  low  alln\ .  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
classification  numbers:  7225,1 1  00.00, 
7225,19,00,00.  7225  30  30,50. 
7225.30,70.00,  7225  40  70  00. 
7225.99.00.90.  7226  11  10  00. 
7226.11,90.30,  7226  1 1  90  60, 
7226,19.10.00.  7226.199000. 
7226,91,50.00,  7226  91  70  00, 
7226.91,80,00.  and  7226  99  00  00. 
Subject  merchandise  mav  also  enter 
under  7210  70.30,00.  7210  90  90  00 
7211  14.00,30.  7212,40  10  00 
7212.40  50.00.  and  7212  50  00,00. 
Although  the  HTSl'S  tariff  classification 
numbers  are  provided  for  convenience 
and  US,  Customs  Ser\ice  (Custum>) 
purposes,  the  written  description  of  the 
merchandise  under  in\estigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  1999  through  September  30. 


2000  This  [i.TiM(i  (  (  rri-|  I  [ids  to  the 
four  inti'-'  t<'(  I'! It  tis'  ,1.  i[i;,iiters  prior  to 
the  mnnth    f  the  filing  of  the  petition 

(;  p  .  N"(:\"mlH'r  2000), 

Verification 

As  provided  in  section  782{i)  of  the 
Act.  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
oritiin,)!  -^uti  <•  ii'  uments  provided  by 
the  rcxpuiuirn:   >'-p  Memorandum  to 
the  Fih'  frdni  Mark  Manning,  "Sales 
\'enfi(  atmii  Hep!  irt  f.  ■'  PT  Krakatau 
Steel  (  iir[inr,i!in:i      :i,i;ed  August  10. 

2001  (Sales  Verification  Report). 

Use  of  Facts  .\vailable 

in  the  prelimin.ir\  >ietermination.  the 
ne()annient  based  the  dumping  margin 
fur  krakatau  on  facts  otherwise  available 
[lursuant  to  section  776(a)(2)(A)  of  the 
\i  1   1  he  use  of  facts  otherwise  available 
was  v\  arranted  because  Krakatau  failed 
to  a(iemiately  respond  to  the 
Department's  questionnaire  The 
riepartmenf  also  found  that  Krakatau 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability.  As  a  result,  pursuant 
to  section  776(b)  of  the  Act.  the 
Department  used  an  adverse  inference 
in  sele(  ting  frnm  the  facts  available. 
Spec  ifi(  all\ .  the  Department  assigned 
Krakatau  a  margin  of  59.25  percent,  the 
margin  published  in  the  Department's 
Notice  of  Initiation  which  was  based  on 
information  in  the  petition.  See  Notice 
of  Initiation  of  Antidumping  Duty 
Investigations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  India.  Indonesia. 
Kazakhstan,  the  Netherlands,  the 
People's  Republic  of  China,  Romania, 
South  Africa.  Taiwan,  Thailand,  and 
Ukraine.  65  FR  77568  (December  12. 
2000). 

After  the  preliminary  determination. 
the  Department  allowed  Krakatau  to 
submit  a  revised  questionnaire 
response.  In  this  response,  Krakatau 
corrected  several  of  the  deficiencies 
upon  which  the  Department  based  its 
preliminary  total  adverse  facts  available 
determination  In  light  of  the  corrected 
information,  we  conducted  verification 
and  released  a  calculation  memorandum 
and  dumping  calculations,  unadjusted 
for  verification  findings,  to  interested 
parties  for  comment.  Based  upon  our 
analysis  of  the  comments  received,  we 
find  that  Krakatau  has  corrected  enough 
of  its  dofiriem  ies  to  allow  the 
Department  ti   calculate  an  dumping 
margin  f   i  tin   final  determination. 
Howe\er.  bei.ause  of  additional 
deficiencies  discovered  at  verification. 
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we  are  applving  partial  facts  available  to 
tvvn  aspects  of  Krakatau's  sales 
response. 

1   Application  of  Facts  Available 

Section  776(a)f2)  nf  thf-  Act  prn\ndes 
that,  if  an  intprpstf<d  party  (A)  withholds 
information  requt'Stpd  by  the 
Department.  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  subject  to 
sections  782(c)(1)  and  (ejof  the  .Act.  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  he 
verified,  the  Department  shall  use, 
subject  to  section  782(d)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination   Pursuant  to 
section  782(e)  of  the  Act.  thf 
Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  a> 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability,  and  (5) 
the  information  can  be  used  without 
undue  difficulties 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  complv  with 
the  request  for  information   .S'ee  e  g  . 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  62  FR  53808.  53819-20 
(October  16.  1997).  Finally,  section 
776(b)  of  the  Act  states  that  an  ach  erse 
inference  may  include  reliance  on 
information  derived  from  the  petition. 
See  also  Statement  of  Administrative 
Action  (S.AA)  accompanving  the  LJRAA. 
H  R  Rep  .\'o   103-316  at  870  (1994) 

For  the  reasons  discussed  below,  the 
Department  determines  that,  in 
accordance  with  sections  776(a)(2)(B) 
and  776(b)  of  the  Act,  the  use  of  partial 
adverse  facts  available  is  appropriate  for 
the  final  determination  for  krakatau 
The  evidence  on  the  record  establishes 
that  the  use  of  partial  facts  available  for 
Krakatau  is  warranted  because  Krakatau 
failed  to  provide  complete  sales 
questionnaire  responses  within  the 
meaning  of  section  776(a)(2)(B)  of  the 
Act,  In  its  initial  and  supplemental 
responses,  Krakatau  failed  to  prf)vide 
information  conci'rning  the  currencv  of 
its  reported  I'  .S,  sales  and  it'- 
calculation  of  its  home  market  dnd  I'.S. 
market  short-term  interest  rates  in  the 


manner  requested  in  the  Department's 
initial  and  supplemmital  aiiti(fumping 
questionnaires. 

Moreover.  Kra);atau  does  n(;t  fall 
within  the  deadline  exceptions 
established  in  782(c)(1)  of  the  Act  At  no 
time  did  Krakatau  notify  the  Department 
that  it  was  unable  to  submit  the 
requested  information  in  the  requested 
form  and  manner:  nor  did  it  suggest 
alternative  forms  in  which  it  would  be 
able  to  submit  the  requested 
information.  Throughout  the  course  of 
this  antidumping  investigation,  the 
Department  gave  Krakatau.  a  company 
without  U.S.  legal  counsel,  assistance 
and  opportunities  to  complv  with  the 
Department's  requests  for  information. 
as  pro\'i(ied  bv  section  7R2((:)(2J  - 
Specifically,  taking  into  consideration 
the  fact  that  the  respondent  is  a  pro  se 
company,  the  Department  provided 
Krakatau  detailed  information  and 
guidance  on  how  to  properly  calculate 
and  report  sales  and  cost  data  and 
adjustments,  granted  Krakatau 
extensions  to  repiv  to  requests  for 
information,  and  provided  an 
opportunity  to  explain  and  correct  the 
deficiencies  in  its  responses  However, 
at  no  point  in  the  investigation  did 
Krakatau  notify  the  Department  that  it 
had  anv  difficulties  in  submitting  the 
information  in  the  form  and  manner 
requested,  seek  guidance  on  alternative 
reporting  requirements,  or  propose  an 
alternate  form  for  submitting  the 
required  data,  as  contemplated  in 
section  782(c)(1)  of  the  Act,  Despite  the 
efforts  at  assistance  on  the  part  of  the 
Department,  Krakatau  failed  to  provide 
information  reliable  enough  that  it  can 
serve  as  a  basis  for  reaching  the 
applicable  determination. 

Pursuant  to  section  782(e)(3)  of  the 
Act.  we  find  that  certain  aspects  of  the 
sales  information  Krakatau  provided  in 
its  initial  and  su{)plemental  responses  is 
deficient  such  that  th(>  Department 
cannot  use  this  informatif)n  in  reaching 
the  applicable  determination. 
Specifically,  our  analysis  of  Krakatau's 
sales  response  found  deficiencies  with 
regard  to  the  Bank  of  Indonesia  (BOI) 
exchange  rates  used  bv  Krakatau  to 
ctmvert  its  U.S.  dollar  invoice  prices 
into  the  reported  rupiah  prices,  and  the 
calculation  of  its  home  market  and  U,S, 
market  interest  rates  that  are  used  in  its 
imputed  credit  calculations 

We  also  find  that  pursuant  to  section 
776(b)  of  the  .-\ct,  the  application  of  an 
adverse  inference  in  this  case  is 
appropriate,  Krakatau  failed  to  act  to  the 
best  of  its  abilitv  to  complv  with  the 
Department's  requests  for  information 
when  it  failed  to  report  its  IJ..S.  market 
sales  in  the  currency  of  transaction  {i.e.. 
U.S.  dollars)  and  its  home  market  and 


U.S.  market  short-term  intere,st  rates. 
Despite  the  Department's  directions  in 
the  original  and  supplemental 
questionnaires,  and  the  extensions 
granted,  Krakatau  made  no  effort  to 
provide  any  explanation  or  propose  an 
alternate  form  of  submitting  the  data. 

Furthermore,  the  information  cannot 
be  obtained  elsewhere.  There  is  no 
information  on  the  record  of  this 
investigation  with  which  the 
Department  could  determine  the  correct 
exchange  rates  and  short-term  interest 
rates.  Without  this  information,  the 
Department  cannot  accurately 
determine  the  dumping  margin  for 
Krakatau.  Despite  the  Department's 
directions  in  the  questionnaires, 
Krakatau  did  not  provide  the 
information  requested  by  the 
Department,  made  no  effort  to  explain 
any  difficulties  it  was  having  in 
supplying  the  information,  and  did  not 
propose  an  alternate  form  of  submitting 
the  information.  For  these  reasons,  we 
find  that  Krakatau  did  not  act  to  the  best 
of  its  ability  in  responding  to  the 
Department's  requests  for  information, 
see.  e.g..  Circular  Stainless  Steel  Hollow 
Products,  and  that,  consequently,  an 
adverse  inference  is  warranted  under 
section  776(b)  of  the  Act, 

Pursuant  to  section  776(b)  of  the  Act, 
the  Department  is  applying  partial 
adverse  facts  available  to  the  exchange 
rates  needed  to  convert  Krakatau's  U.S. 
sales  from  the  reported  rupiah  values  to 
the  original  U.S.  dollar  invoice  prices 
and  Krakatau's  short-term  home  market 
and  US,  market  interest  rates.  Section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  from 
the  LTFV  investigation,  a  previous 
administrative  review,  or  any  other 
information  placed  on  the  record.  As 
adverse  facts  available,  we  are  applying 
the  largest  BOI  exchange  rate  contained 
in  the  U.S.  market  discrepancy  chart, 
which  was  obtained  at  verification,  to 
all  U.S.  sales  invoiced  in  time  periods 
not  covered  by  this  chart.  See  Sales 
Verification  Report,  at  Exhibits  3  and  4, 
With  regard  to  the  short-term  interest 
rates,  we  are  applying  the  largest 
imputed  credit  expense  for  any  single 
U.S,  sale  to  all  of  the  respondent's  U.S. 
sales,  and  applying  the  smallest 
imputed  credit  expense  for  any  single 
home  market  sale  to  all  of  Krakatau's 
reported  home  market  sales, 

2.  Selection  and  Corroboration  of  Facts 
Available 

Since  the  Department  is  using  as 
adverse  facts  available  information 
submitted  by  the  respondent  in  the 
course  of  this  verification,  or  obtained  at 
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verification,  there  is  no  need  to  conduct 
a  corroboration  analysis. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the 
Memorandum  from  Bernard  T.  Carreau 
to  Far>'ar  Shirzad,  "Issues  Memorandum 
for  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Antidumping 
Duty  Investigation  of  Certain  Hot-Rolled 
Stfiel  Flat  Products  from  Indonesia." 
dated  September  21,  2001  [Issues 
Memorandum),  which  is  hereby 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Issues  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:/.' 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Issues 
Memorandum  are  identical  in  content 

Changes  Since  the  Preliminary 
Determination 

On  August  17.  2001.  the  Department 
released  to  the  petitioners  and  Krakatau 
a  calculation  memorandum  and 
computer  programs  demonstrating  the 
methodology  the  Department  would 
follow  in  the  event  we  calculated  a 
dumping  margin  for  the  final 
determination.  The  programs  released  at 
that  time  did  not  take  into  account  our 
verification  findings.  As  mentioned 
above,  the  parties  had  the  opportunity 
to  comment  on  the  unadjusted  programs 
and  on  the  verification  findings.  Based 
upon  our  analysis  of  the  comments 
received  from  the  petitioners  and 
Krakatau,  we  made  the  following 
revisions  to  the  unadjusted  calculations 
released  on  August  17,  2001: 

A.  Convert  all  reported  U.S.  prices 
from  rupiahs  to  U.S.  dollars  using  the 
BOI  exchange  rates  obtained  from  the 
U.S.  market  discrepancy  chart 
(Verification  Exhibit  4); 

B.  Revise  the  exchange  rate  errors  in 
the  U.S.  sales  database,  as  listed  on 
Verification  Exhibit  4,  with  the  correct 
data  contained  in  that  exhibit; 

C.  Revise  the  invoice  errors  in  the 
U.S.  sales  database,  as  listed  on 
Verification  Exhibit  4,  with  the  correct 
data  contained  in  that  exhibit; 

D.  Revise  the  exchange  rate  errors  in 
the  home  market  sales  database,  as 
listed  on  the  home  market  discrepancy 
chart  (Verification  Exhibit  3),  with  the 
correct  data  contained  in  that  exhibit; 


E.  Revise  the  invoice  errors  in  the 
home  market  sales  database,  as  listed  on 
Verification  Exhibit  ,3,  with  the  cornn  t 
data  contained  in  that  exhibit; 

F.  Remove  home  market  sales  nf  rut- 
to-length  products  with  a  rpp()rtH(i 
thickness  code  #5  becau^^p  sue  h 
merchandise  is  non-foreign  like 
product; 

G.  Apply  the  largest  transdrtit.n 
specific  U.S.  credit  expense  (CREUITU) 
for  any  single  U.S.  sale  to  all  of  the 
respondent's  U.S.  sales,  and  apply  the 
smallest  transaction-specific  home 
market  credit  expense  ((^REDITH)  for 
any  single  home  market  sale  to  dll  of 
Krakatau's  reported  home  market  sales; 

H  Classify  the  reported  home  inarkHt 
and  U.S.  market  advertising  costs  as 
indirect  expenses  and  include  these 
costs  with  Krakatau's  rppfirtfd  indiriM  t 
expenses: 

I.  Classify  the  reported  home  market 
and  U.S.  market  technical  ser\'ice  costs 
as  indirect  expenses  and  include  these 
costs  with  Krakatau's  reported  indirect 
expenses; 

1.  Revise  the  reported  home  market 
and  U.S.  market  packing  costs  to 
account  for  unreported  packing  labor 
and  overhead; 

K,  Revise  Krakatau's  general  and 
administrative  expense  ratio  to  account 
for  our  findings  at  verification; 

L.  Calculate  Krakatau's  financial 
expense  ratio  based  on  the  financial 
statements  of  its  parent  company,  FT 
Bahana  Pakar>'a  Industn  Strategies; 

.M.  Adjust  the  total  cost  of 
manufacture  to  include  Krakatau  s  vear- 
end  accounting  adjustments 

N.  Revise  Krakatau's  depreciation  of 
fixed  assets  to  account  for  inflation  that 
occurred  prior  to  the  PQl. 

O.  Adjust  the  cost  of  electncity  to 
reflect  tbe  market  cost  of  electricity  as 
quoted  in  certain  newspaper  artK;les; 
and 

P.  Calculate  an  average  market  price 
for  natural  gas  using  prices  quoted  in 
certain  newspaper  articles,  Krakatau's 
internal  books  and  records,  and 
Talisman  Energy  Inc.'s  2000  annual 
report. 

For  a  further  discussion  of  these 
calculations,  see  Memorandum  from 
Mark  Manning  to  the  File,  "(.'.ait  uiatioii 
Memorandum  of  the  Final 
Determination  for  the  Antidumping 
Duty  Investigation  of  PT  Krakatau  Steel 
Corporation."  September  21   2001.  and 
Memorandum  from  l^urens  Van  Houten 
to  Neal  Halper,  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Final 
Determination.  "  September  19,  2001 


Final  Determinatitm  of  Investigation 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  October  1,  1999 

through  .September  30,  2000: 


Manutacturer/exporter 


Margin 
(percent) 


PT  Krakatau  Steel  Corporation 
All  Others 


47  86 
47  86 


Cxintinuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  hot-rolled 
steel  from  Indonesia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
oonsumption  on  or  after  May  3,  2001 
(the  date  of  publication  of  the 
Preliminarv  Determination  in  the 
Federal  Register).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
above 

International  Trade  Commission 
Notification 

in  di  >  nrddiii  e  with  section  735(d)  of 
the  .\i.\.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determinHtion  i<  affirmative,  the  ITC 
\s  ;11  deterriuii'    \\  ithin  45  days,  whether 
the».i   iiT![    irts  are  causing  material 
iii]ur\    I  ir  threat  of  material  injury,  to  an 
industr\  m  th<  United  States.  If  the  ITC 
determines  that  material  injury,  or 
ttireat  of  in;ur\',  does  not  exist,  the 
proceed  me  wil!  (■  terminated  and  all 
securities  posteci  will  be  refunded  or 
canceled  If  the  ITC  determines  that 
such  in)ur\  does  exist,  the  Department 
will  issue  an  antidumping  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered  or 
withdrawn  fr.m  warehouse  for 
consum[)tH  n  on  or  after  the  effective 
date  of  tfie  suspension  of  liquidation. 

This  (i.  itrnuiiation  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  21.  2001 
tar\ar  Shir/dri 

Assif'lanl  Sn  it-tan'  for  Import 
Administration. 

Appendix — Topics  in  Issues 
Memorandum 

1.  Application  of  Facts  Available  to 
U.S.  Sales  Database 
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2.  Application  of  Facts  Available  to 
Short-Term  Interest  Rate  Used  to 
Calculate  Credit  Expense 

3.  General  and  .administrative 
Expense  Ratio 

4.  Financial  Expense  Ratio    I 

5.  Depreciation  Expense 

6.  Electricity  and  Natural  Cds 
Valuation 

7.  Year  End  .^udit  .adjustments 

8.  Understated  Direct  Material  Costs 

9.  Calculation  of  Total  Variable 
Overhead  Costs 

10.  Inclusion  of  Direct  Selling 
Expenses  in  the  Cost  Test 

IFR  Doc:.  01-24413  Filed  9-27-01.  8.45  amj 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-570-865]  I 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Cart>on  Steel  Flat  Products  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration 
Department  of  Commerce 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  September  28.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy.  Catherine  Bertrand. 
Doreen  Chen.  Import  .\dministration. 
International  Trade  .\dministration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  .\venue  N.W  , 
Washington.  DC:  20230,  telephone:  (202) 
482-0165.  482-3207,  482-0193 
respectively 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  .Act  of  1930  {the 
Act")  by  the  Uruguay  Round 
Agreements  .Act  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 

Final  Determination 

We  determine  that  certain  hot-rolled 
cart)on  steel  flat  products  from  the 
People's  Republic  of  China  (  "PRC  ")  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTTV").  as  provided  in  section  735  of 
the  Act  The  estimated  margin  of 
dumping  is  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice 


Case  History 

We  published  in  the  Federal  Register 

the  preliminarv  determination  in  this 
investigation  on  Mav  3.  2001.  See 
\'oticf  al  Prfliminary  Determinatirn  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  the  People's  Republic  of  China,  66 
PR  22183  (.May  3,  2001)  {■Preliminary 
Determination"].  Since  the  publication 
of  the  Preliminary  Determination,  the 
following  events  have  occurred. 

On  .April  30,  2001,  Angang  Group 
International  Trade  Co.  Ltd.,  New  Iron 
&  Steel  Co..  Ltd  .  &  Angang  Group  Hong 
Kong  Co..  Ltd  ,  ("Angang")  requested 
that  the  Department  correct  ministerial 
errors  found  in  Angang's  margin 
calculation  On  May  16,  2001,  the 
Department  determined  that,  although 
there  were  certain  ministerial  errors, 
thev  did  not  meet  the  definition  of 
significant  ministerial  error  within  the 
meaning  of  19  CFR  351  224(g)(1),  As  a 
result,  at  that  time  we  did  not  make  the 
suggested  corrections.  However,  we 
have  made  the  adjustment  for  these 
three  errors  in  this  final  determination. 

On  May  22,  2001    petitioners 
submitted  a  request  for  a  public  hearing 
in  accordance  with  19  CFR  351, 310(c). 
On  August  10,  2001,  petitioners 
withdrew  their  request  for  a  hearing. 
Because  petitioners  were  the  only  party 
to  request  a  hearing,  and  because  it  was 
withdrawn  in  a  timely  manner,  the 
Department  did  not  conduct  a  hearing. 
On  May  14-18,  2001,  the  Department 
conducted  a  verification  of  Shanghai 
Baosteel  Group  ('orporation  ("Baosteel 
Group")  On  May  21-25,  2001,  the 
Department  conducted  a  verification  of 
.Angang  On  Mav  28-31.  2001,  the 
Department  conducted  verification  of 
Benxi  Iron  &  Steel  Group  International 
Economic  &  Trade  Co  .Ltd.,  Bengang 
Steel  Plates  Co  .  Ltd  and  Benxi  Iron  & 
Steel  (iroup  Co  ,  Ltd  .  (  "Benxi"). 

On  June  19,  2001,  .Angang  and  Benxi 
placed  on  the  record  public  information 
for  the  purpose  o{  providing  the 
Department  with  additional  information 
that  can  be  used  in  valuing  the  factors 
of  production.  .Also  on  June  19,  2001, 
petitioners  placed  on  the  record  public 
information  for  the  purpose  of  providing 
the  Department  with  additional 
information  that  can  be  used  in  valuing 
the  factors  of  production. 

On  July  27,  2001,  petitioners 
submitted  their  case  brief  with  respect 
to  the  sales  and  factors  of  production 
verification  and  the  Department's 
Preliminary  Determination.  On  July  27, 
2001.  respondent  Baosteel  Group 
submitted  its  case  brief  with  respect  to 
the  sales  and  factors  of  production 
verification  and  the  Department's 


preliminary  determination.  On  August 
6,  2001,  Angang  and  Benxi  submitted 
their  case  briefs  with  respect  to  the  sales 
and  factors  of  production  verification 
and  the  Department's  preliminary 
determination.  On  August  8,  2001, 
petitioners  and  respondents  submitted 
rebuttal  briefs  with  respect  to  tlie  sales 
and  factors  of  production  verification 
and  the  Department's  Preliminary 
Determination. 

Although  the  deadline  for  this 
determination  was  originally  September 
17,  2001,  in  light  of  the  events  of 
September  11,  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  by  four  days. 

Period  of  Investigation 

The  period  of  investigation  is  April  1, 
2000  through  September  30,  2000. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  its  past  antidumping 
investigations.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000),  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Steel 
Concrete  Reinforcing  Bars  From  the 
Peoples  Republic  of  China.  66  FR  33522 
(June  22,  2001).  A  designation  as  an 
NME  country  remains  in  effect  until  it 
is  revoked  by  the  Department.  See 
section  77 l('l8)(C)  of  the  Act.  The 
respondents  in  this  investigation  have 
not  requested  a  revocation  of  the  PRC's 
NME  status.  We  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  discussion,  see  Department's 
Preliminary  Determination. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  the  respondents  had  met  the 
criteria  for  the  application  of  separate 
antidumping  duty  rates.  On  July  10, 
2001,  the  Department  placed  on  the 
record  of  this  case  information  from  the 
World  Steel  Forum,  2001 ,  OECD/China 
Workshop  on  Steel  Market,  Trade  and 
Structural  Adjustment,  held  in 
Shanghai,  China  on  May  10-11,  2001. 
We  gave  parties  until  July  20,  2001,  to 
submit  factual  information  to  rebut, 
support,  clarify,  or  correct  the  new 
factual  information  placed  on  the  record 
by  the  Department.  We  extended  this 
deadline  until  July  24,  2001,  at  the 
request  of  respondent  Baosteel  Group, 
On  July  24,  2001,  we  received  responses 
from  Angang,  Baosteel  Group,  Benxi, 
and  the  petitioners.  On  July  26  and 
August  3,  2001,  Baosteel  Group 
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submitted  additional  information  to 
"rebut,  clarify,  or  correct"  the 
information  submitted  by  petitioners. 
For  a  complete  discussion  of  the 
Department's  determination  that  the 
respondents  are  entitled  to  separate 
rates,  see  Decision  Memorandum. 

The  PRC-Wide  Rate 

For  the  reasons  set  forth  in  the 
Preliminary  Determination,  we  continue 
to  find  that  the  use  of  adverse  facts 
available  for  the  PRC-wide  rate  is 
appropriate.  See  Preliminan- 
Determination.  66  FR  22183.  Consistent 
with  our  Preliminary  Determination,  as 
adverse  facts  available,  we  have  used 
the  highest  rate  calculated  for  a 
respondent,  i.e..  the  rate  calculated  for 
Benxi.  We  note  that  this  rate  is  higher 
than  the  adjusted  margin  of  dumping 
calculated  from  the  petition  (69.08 
percent).  For  recalculation  of  petition 
margin,  see  Memorandum  to  the  File: 
Recalculation  of  Petition  Margin  in  the 
Antidumping  Duty  Investigation  of  Hot- 
Rolled  Steel  from  the  People's  Republic 
of  China.  September  21.  2001. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  is  the  appropriate  primarv 
surrogate  country'.  For  further 
discussion  and  analysis  regarding  the 
surrogate  country- selection,  see  » 

Department's  Preliminary 
Determination. 

Use  of  Facts  Available 

For  the  reasons  set  forth  in  the 
Preliminary-  Determination,  we  have 
continued  to  apply  facts  available  to 
certain  aspects  of  Angang's  and  Benxi's 
analysis.  See  Preliminan' 
Determination.  66  FR  22189.  For  a 
discussion  of  our  application  of  facts 
available,  see  Final  Analysis 
Memorandum  for  Angang  at  page  3  and 
Final  Analysis  Memorandum  for  Benxi 
at  page  4.  Specifically,  for  Angang  and 
Benxi,  we  used  facts  available  for  the 
freight  charge  for  certain  inputs  because 
freight  distance  was  not  provided  by  the 
respondents.  Id.  at  3  and  4. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  brief  bv 
parties  to  this  investigation  are 
addressed  in  the  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  A  list  of  the  issues  which 
parties  raised,  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 


public  memorandum,  which  is  on  file  in 
B— 099.  In  addition,  a  complete  version 
of  the  Decision  Memornnduni  c;an  he 
accessed  directly  on  the  World  Wide 
Web  at  http://ia,ita  doc  gov/frn'  The 
paper  copy  and  electronic  vprsum  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
calculation  methodnlogv  in  calculating 
the  final  dumping  margin  in  this 
proceeding   See  Final  Analysis 
Memorandum  for  Angang.  Final 
Analysis  Memorandum  for  Baosteel 
Group:  and  Final  Analv^^is 
Memorandum  for  Ben.\i. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  each  respondent  for  u-^e  in 
our  final  determination  We  used 
standard  verification  procedures 
including  examination  of  relevanl 
accounting  and  production  records,  and 
original  source  documents  provided  bv 
the  respondents  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  Final  Analysis 
Memorandum  for  Angang.  Final 
Analysis  Memorandum  for  Baosteel 
Group:  and  Final  Analysis 
Memorandum  for  Ben\i 

Scope  of  Investigation 

For  purposes  of  this  investigation  th« 
products  covered  are  certain  hot-ro!lc(i 
carbon  steel  fiat  products  of  a 
rectangular  shape,  of  a  width  of  f)  =i  in(  h 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallu 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  lavers). 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4  7.S 
mm  and  of  a  width  measunng  at  least 
10  times  the  thickness.  Universal  mill 
plate  (;  e..  fiat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm.  and  of  a  thickness 
of  not  less  than  4,0  mm,  not  in  c  oils  anci 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4  0  mm  is  not  inc:luded 
within  the  scope  of  this  investigation 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonK 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  stwls. 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  Inu 


(  arbon  steeN  wnti  micro-alloying  levels 
of  elements  --ik  h  as  titanium  or  niobium 
.also  I  onmionly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloving  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1  00  percent  of  copper,  or 
U.50  percent  of  aluminum,  or 
1,25  percent  of  chromium,  or 
0  30  percent  of  cobalt,  or 

0  40  percent  of  lead,  or 

1  25  percent  of  nickel,  or 

0  30  perr:ent  of  tungsten,  or 
0  10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

ea  '■'ruumAll  products  that  meet  the 
physical  and  chemical  description 
provided  above  are  within  the  scope  of 
this  investigation  unless  otherwise 
>'\(  luded  The  {ollowiag  products,  for 
example,  are  outside  or  specifically 
excluded  from  the  scope  of  this 
investigation 

•  .MIov  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
!m(  ludinK,  e  c  .  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387,  ASH.  A517. 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  &  Steel  Institute 

( AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  |e\(>|  exceeding  2.25  percent 

•  ASTM  specifications  A710  and 
A736. 

•  rSS  abrasion-resistant  steels  (USS 
AK  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
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specification  'samplp  specifications: 
ASTM  A506,  A507) 

•  Non-rectangular  shapes,  not  m 
coils,  which  are  the  result  of  having 
been  processed  bv  cutting  nr  -itampinu 
and  which  have  assumed  the  chdra*  t>"c 
of  articles  or  products  classified  outside 
chapter  72  oftheHTSl'S 

The  merchandise  subject  t"  this 
investigation  is  classified  in  the  HTSl'S 
at  subheadings:  7208  10  15,00, 
7208  10.30  00.  7208  10.60.00, 

7208  25  60  00. 

7208.26  00  60, 

7208  27.00.60. 

7208  36  0060, 

7208  37  00  60, 

7208  38  00  30, 

7208  3900  15, 

7208  39  00.90, 


7208.25.3000 
7208.26,00  30 
7208.27  00  30 
7208.36.00  30 

7208.37  00  30 

7208.38  00  15 
7208.3800  90 
7208.39.00  30 
7208  40.60  30,  7208  40  60  60, 
7208.53.00.00,  7208  54  00  00, 
7208.90.00.00.  7211  14  00.90, 
7211  19.15  00.  7211  19  20  00, 
7211,19.30  00.  7211  19  45  00, 
7211.19.60.00.  7211  19.75.30. 

7211  19  75  60.  and  7211  19  75,90, 
Certain  hot-rnlied  carbon  steel  flat 
products  covered  bv  this  investigation. 
including:  Vacuum  degassed  fuUv 
stabilized;  high  >trength  low  allov;  and 
the  substrate  for  motor  Idniinatjnn  steel 
mav  also  enter  under  the  ftillowing  tariff 
numbers:  7225.11  00.00.  7225  19  00  00. 
7225  30  30  50.  7225  30  70  00, 

7225  40  70  00.  7225.99  00  90, 
7226.11.10.00.  7226.11.90.30. 

7226  n  90  60.  7226  19  10.00, 
7226.19.90  00.  7226  91  50.00, 
7226.91  70  00    7226  91  80  00,  and 
7226.99.00  00   Subject  merchandise 
mav  also  enter  under  7210.70.30.00. 
721090  90  00.  7211  14  00  10 

7212  40  10  00.  7212  40  50  00  and 
7212.50  00  00  Although  thf  HTSUS 
subheadings  arp  provided  for 
convenience  and  l'  S  Customs 
purposes,  the  written  description  of  the 
merchandise  undf>r  investigation  is 
dispositive 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  .Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  th<^  PRC.  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the 
Preliminun'  Dftf-rnunatinn  in  the 
Federal  Register,  The  Customs  Service 
shall  continue  to  n-quire  a  cash  deposit 
or  posting  of  a  bond  fqud\  to  the 
estimated  ammint  by  which  the  normal 
value  exc:eeds  the  U.S.  price  as  shown 
below  This  suspension  of  liquidation 


instructions  will  remain  in  effect  until 
further  notice 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 


Angang  Group  International 
Trade  Corporation     

Shanghai  Baosteel  Group  Cor- 
poration   

Benxi  Iron  &  Steel  Group  Co., 
Ltd 

Panzhihua  Iron  &  Steel  (Group) 
Company    

Wuhan  Iron  &  Steel  Group  Cor- 
poration       

PRC-Wide     


Weighted- 
average 

margin 
(percent) 


69  85 

64  20 
90  83 

65  59 

65  59 
90  83 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  oiir  determination  As  fmr  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  iniur\'  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

Ttiis  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  21.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

I.  Changes  from  the  Preliminary 

Determination 

II.  General  Issues 
Comment  1:  Separate  Rates 

Comment  2:  Self-Produced  Energy  and  Gas 
Factors 

Comment  3:  By-Products 

Comment  4:  Valuation  of  Financial  Ratios 

(;omment  5:  Calculation  of  Cost  of 
Materials.  Labor,  and  Utilities 

Comment  6:  Calculation  of  Profit 

Comment  7:  Application  of  Financial 
Ratios 

Comment  8:  Brokerage  and  Handling 
Valuation 

Comment  9:  Domestic  Inland  Insurance 
Valuation 

Comment  10:  Marine  Insurance  Valuation 

Comment  11:  Lime  Valuation 


Comment  12:  Coal  Valuation 

Comment  1,3:  Steel  Scrap  Valuation 

Comment  14:  Silicon  Barium  Strontium 
■Muminum  Calcium  Valuation 

Ojmment  15:  iron  CJre  \'aluation 

Comment  16:  Issues  .-\rising  at  Verification 
III,  Company  Specific  Issues 

A.  Baosteel  Group 

Comment  1":  Market  Economy  Price  tor 
Iron  Ore 

Comment  18:  Purchased  Slab 

Comment  19:  Hot-Rollfd  C:oil 
Consumption  .\mounts 

Comment  20:  Valuation  of  Hydrogen 

Comment  21:  Cilerical  Errors 

B  .\ngang  and  Benxi 

t:omment  22:  Ref:ycled  and  Circle  Water 

Comment  2.3:  Sigma  Freight 

C.  Angang 

Comment  24:  International  Freight 

(Comment  25:  Iron  Ore  Pellets 

Comment  26:  Steel  Scrap  at  Steel-Making 

D,  Yi  Chang 

Comment  27:  Suspension  of  Liquidation 

iFR  Doc.  01-24414  Filed  9-27-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-828] 

Welded  Large  Diameter  Line  Pipe  From 
Mexico:  Postponement  of  Final 
Determination  of  Antidumping  Duty 
Investigation 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  postponement  of  final 

determination  of  antidumping  duty 

investigation. 

EFFECTIVE  DATE:  September  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
lohnson  at  (202)  482-3818;  Import 
Administration.  International  Trade 
.■\dministration.  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N\V..  Washington.  DC  20230. 

Statutory  Time  Limits 

Section  735(a)(1)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  requires  the 
Department  of  Commerce  (the 
Department)  to  issue  the  final 
determination  of  an  antidumping  duty 
investigation  within  75  davs  of  the  date 
of  the  preliminary  determination. 
However,  if  a  request  is  made  in  writing 
by  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
merchandise  which  is  the  subject  of  the 
investigation,  in  a  proceeding  in  which 
the  preliminary  determination  by  the 
administering  authority  under  section 
733(b)  was  affirmative,  section  735(a)(2) 
of  the  Act  allows  the  Department  to 
postpone  the  final  determination  until 
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not  later  than  the  1.35th  day  after  the 
date  on  which  it  published  notice  of  its 
preliminary  determination. 

Background 

On  January  30.  2001.  the  Department 
initiated  the  above-referenced 
investigation.  See  X'otice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Welded  Large  Diameter  Line  Pipe  from 
Mexico  and  Japan.  66  FR  11 266 
(February  23,  2001).  The  preliminar, 
determination  was  published  in  the 
Federal  Register  on  August  15,  2001. 
See  Notice  of  Preliminary-  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Welded  Large  Diameter  Line  Pipe  From 
Mexico  ("Preliminary'  Determination"]. 
66  FR  42841  (August  15,  2001). 

Extension  of  Final  Determination 

The  respondent  in  this  investigation 
has  requested  that  the  Department 
postpone  by  60  days  the  final 
antidumping  determination.  Because 
this  request  was  made  consistent  with 
section  735(a)(2)(A)  of  the  Act.  the 
Department  is  postponing  the  deadline 
for  issuing  this  determination  until 
December  28.  2001,  which  is  135  days 
after  publication  of  the  Preliminar%' 
Determination. 

Dated:  September  20.  2001. 
Faryar  Shirzad, 

.■\ssi:^tant  Se( Tf^tan,  fur  Import 

Administration 

iFK  Doi  -  01-2441.5  Filed  9-27-01    8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-821] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
countervailing  duty  investigation. 


SUMMARY:  On  April  20.  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  affirmative 
determination  in  the  countervailing 
duty  investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  India  for 
the  period  April  1,  1999  through  March 
31,  2000. 

The  net  subsidy  rates  in  the  Final 
Determination  differ  from  those  of  the 
Preliminary  Determination.  The  revised 
final  net  subsidy  rates  for  the 
investigated  companies  are  listed  below 


in  the  "Suspension  of  Liqindation" 
section  of  this  noticp 
EFFECTIVE  DATE:  .SeptemhtT  2h    2(101. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B   (Jreynolds  at  (202)  482-60"!  (^r 
Robert  Copvak  at  [202j  482-22Uy.  Office 
of  AD/C\T)' Enforcement  VI.  Group  II, 
Import  Administration.  IntPrnationa! 
Trade  Administration.  L'.S  Department 
of  Commerce.  Room  4012.  14th  Street 
and  Constituticm  ,^venue,  NW., 
Washington.  DC  20230 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  atherwise  indi'dteii,  dli 
citations  to  the  statute  are  references  to 
the  provisions  effective  ]anuar\  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  -Act  of  19.U)  'the  Act) 
hv  the  Uruguay  Round  Agreements  Act 
(UR.\A).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

Background 

On  April  20.  2001.  the  Department 
published  the  preliminarv  rosults  nf 
investigation  on  certain  hfit-ndli  ri 
carbon  steel  flat  products  from  Imii.i 
See  \otice  nf  Preliminar\-  Atfir!:).;!i\  i- 
Counten-ailing  Dutv  Determination  and 
Alignment  nf  Final  C.ounten'ailmg 
Determination  with  Final  Antidumping 
Duty  Determinations:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
India.  66  FR  20240  {April  20.  2001) 
[Preliminan-  Results]  This  investigation 
covers  the  following  manufacturer/ 
exporters:  Steel  Authoritv  of  India 
Limited  (SAIL),  Essar  Steel  Limited 
(Essar).  Lspat  Industries  Limited  (Ispat), 
and  the  Tata  Iron  and  Steel  Companv 
Limited  (TISCO)  The  investigation 
covers  the  period  .April  1 .  1999.  through 
March  31.  2000  The  investigation 
covers  10  programs 

We  invited  interested  parties  to 
comment  on  the  Preliminar\- 
Determination.  On  August  20,  2001,  we 
received  comments  from  petitioners  and 
respondents.  On  August  30,  2001    we 
received  rebuttal  comments  from 
petitioners  and  respondents  .\\  \hv 
request  of  the  Department,  respondents 
subsequently  submitted  revised  rebuttal 
comments  on  September  6.  2001   A 
public  hearing  was  held  at  the 
Department  of  Commerce  on  September 
5, 2001 

The  Government  of  India  IGOI) 
submitted  a  proposed  suspension 
agreement  on  April  20.  2001   The  (;01 
proposed  an  agreement  again  on  .August 
6.  2001.  The  Department  did  not  .u  i  ept 
the  GOI's  proposals 


Although  the  deadline  for  this 
determination  was  originallv  September 
1 7,  2001 .  in  light  of  the  events  of 
September  11,  2001,  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  bv  four  davs 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  certain  hot-rolled  flat- 
rolled  carbon-qualify  steel  products  of  a 
rectangular  shape,  of  a  Vkfidth  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
[)ainted,  vauTiished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  [i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4  mm.  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4  0  mm  is  not  included 
within  the  scope  of  this  investigation. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  ( (immonly  referred  to  as 
columbmm).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steel-  i[.  recognized  as  steels  with 
mi;  r    .11     \  ing  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contdin^  inicro-alloying  levels  of 
plen.eritv  such  as  silicon  and  aluminum. 

sti-t  i  [  [oducts  included  in  the  scope 
{ this  ;;i\e-tiuation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  are 
products  in  which;  (i)  Iron 
[iredominates.  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  Ifess,  by 
weight:  and  (iii)  none  of  the  elements 
listed  hell  u  exceeds  the  quantity,  by 
weight  respettively  indicated: 
1.80  percent  of  manganese,  or 

J   ;"   peri  eiit   ,  if  -:)};   •   r;     or 

;  0(1  peri  t'.'it  -*!■((':    or 
0  5(1  pen  eiit  !  if  aluminum,  or 
1.25  percent  oi  chromium,  or 
0.30  percent  of  cobalt,  or 
0  40  percent  of  lead,  or 
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1.25  percent  of  nickel,  or  I 

0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or     i 
0.15  percent  of  zirconium.         ' 

All  products  tfiat  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  othenvise 
excluded.  The  following  products,  by 
wav  of  example,  are  outside  or 
specificallv  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g..  ASTM  specifications 
A543.  A387.  A514.  A517.  A506) 

•  SAE/AISI  grades  of  series  2300  and 
higher, 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS. 

•  Silico-manganese  ^as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  .-i 
silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  .^710  and 
A736 

•  USS  .^brasiiDn-resistant  steels  (USS 
AR400.  USS  .\R  500) 

•  All  product-^  (proprietarv  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  bv  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subiect  to  this 
investigation  is  classified  in  the  HTS  it 
subheadings;  7208  10  15  00 

7208  10  6000, 

7208  25  60  00, 

7208  26  00  60. 

7208  27  0060. 

7208  36  0060, 

7208  37  0060. 

7208  38  00  30. 

7208  39.00  15. 


7208.10  3000. 
7208  25  3000. 
7208.26  00.30. 
7208  27.00.30. 
7208.36.00  30, 
7208.37  00.30. 
7208.38.00.15, 
7208.38.00.90. 
7208.39.00.30.  7208.39  00.90, 
7208.40  60.30.  7208  40  60  60. 
7208  53  00  00.  7208,54  00  00. 
7208,90  00  00.  7211,14  00  90. 
7211  19  15  00.  7211,19  20  00. 
7211  19  30.00.  7211  19  45  00, 
7211  19.60  00.  7211.19.75  30 
7211  19.75.60,  and  7211  19  75.90. 
Certain  hot-rolled  flat-roLled  carbon- 
quality  steel  covered  by  this 
investigation,  including;  vacuum 
degassed  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers; 

7225.11  00.00.  7225.19.00.00, 


7225.30.30.50.  7225.30.70.00. 
7225.40.70.00,  7225.99.00  90, 
7226.11.10.00.  7226.11.90  30. 
7226.11.90.60.  7226.19.10.00. 
7226.19.90.00.  7226.91.50  00. 
7226.91.70.00.  7226.91.80  00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30  00, 
7210.90.90,00,  7211.14.00.30, 
7212.40,10.00.  7212  40  50  00,  and 
7212,50.00,00.  Although  th^  HTS 
subheadings  are  provided  for 
convenience  and  L'.S.  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  dated 
September  19.  2001.  which  is  hereby 
adopted  bv  this  notice.  A  list  of  issues 
which  parlies  have  raised  and  to  which 
we  have  responded,  all  of  which  are  in 
the  Decision  Memorandum,  is  attached 
to  this  notice  as  Appendix  I  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public:  memorandum  which  is  on  file  in 
room  B-09M  of  the  Main  Commerce 
Building  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  bo  accessed  direc  tlv  im  the  World 
Wide  Web  at  http;// www, la  ita.doc.gov. 
under  the  heading  "Federal  Register 
Notices.  "  The  paper  copv  and  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Suspension  of  Liquidation 

in  accordance  with  section 
705(c)(l)(B)(i)(l)  of  the  Act.  we  have 
calculated  individual  rates  for  the 
companies  under  investigation.  For  the 
period  April  1.  1999.  through  March  31. 
2000.  we  determine  the  net  subsidy 
rates  for  the  investigated  companies  to 
be  as  follows: 


Producer  Exporter 

Net  subsidy 

rate 

(percent  ad 

valorem) 

Essar  Steel  Limned  lEssar) 
Ispat  Industries  Limited  (Ispat) 
Steel  Authority  of  India  Limited 

(SAIL) 
Tata  Iron  and  Steel  Company 

Limited  (TISCO)     

832 

31  94 

1838 
9  26 

All  Others  Rale    

16  17 

weight-averaged  the  individual  rates  of 
SAIL,  Essar.  TISCO.  and  Ispat  by  each 
company's  respective  sales  of  subject 
merchandise  made  to  the  United  States 
during  the  POI. 

Under  §  351.526  of  the  regulations, 
the  Department  can  adjust  cash  deposit 
rates  to  account  for  program-wide 
changes.  During  this  investigation,  the 
Department  verified  that  two  programs 
have  been  terminated  subsequent  to  the 
POI.  Therefore,  we  are  adjusting  the 
cash  deposit  rates  to  take  into  account 
these  program-wide  changes.  Thus,  in 
determining  the  cash  deposit  rates  listed 
below,  we  have  deducted  the  subsidies 
found  for  these  two  programs  from  the 
overall  subsidy  rate  calculated  for  the 
investigated  companies. 


As  explained  in  the  Decision 
Memorandum,  we  have  applied  the 
facts  available  rate  to  Iindal.  To 
calculate  the  "all  others  '  rate,  we 


Producer/ Exporter 

Cash  de- 
posit rate 
(percent  ad 

valorem) 

Essar  Steel  Limited  (Essar) 

Ispat  Industnes  Limited  (Ispat) 
Steel  Authority  of  India  Limited 

(SAIL)    

Tata  Iron  and  Steel  Company 

Limited  (TISCO)      

825 
31  89 

18  22 

9.17 

All  Others  Rate  

16  08 

In  accordance  with  our  preliminary 
affirmative  determination,  we  instructed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain  hot- 
rolled  carbon  steel  flat  products  from 
India,  which  were  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  20.  2001.  the  date  of  the 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
In  accordance  with  section  703(d)  of  the 
Act.  we  instructed  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation  for  merchandise  entered  on 
or  after  August  18,  2001.  but  to  continue 
the  suspension  of  liquidation  of  entries 
made  between  April  20.  2001  and 
August  17.  2001. 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  for  all  entries  if  the  ITC  issues  a 
final  affirmative  injury  determination 
and  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
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making  available  to  the  ITC  all  non- 
privileged  and  non-proprietar\' 
information  related  to  this  investigation 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publically  or 
under  an  administrative  protective  order 
(APO),  without  the  written  consent  of 
the  Assistant  Secretar\'  for  Import 
Administration. 

If  the  ITC  determines  that  material 
injurv',  or  threat  of  material  injur\'.  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  dutv 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  September  21.  2001. 
Faryar  Shirzad. 

Assistant  Secretan  far  Import 
Administration 

Appendix  I — Issues  and  Decision 
Memorandum 

Methodology  and  Background  Information 

/  The  Set  Subsidy  Rate  Atthbutahle  lo  linda! 
Viiaynagar  Ltd. 

II  Subsidies  \'aluation  Information 

A.  Allocation  Period 

B.  Creditworthiness 

C.  Benchmarks  for  Loans  and  Discount 
Rate 

III  Program-Wide  Changes 
Analysis  of  Programs 

/  Programs  Conferring  Subsidies 

A.  Pre-Shipment  and  Post-Shipment 

Export  Financing 
B  Duty  Entitlement  Passbook  Scheme 

C.  Advance  Licenses 

D.  Special  Import  Licenses  iSIUil 

E  Export  Promotion  Capital  Goods  Scheme 

lEPCGSl 
F.  Loans  from  the  Steel  Development  Fund 

iSDFi  Fund 
G   The  GUI's  Forgiveness  of  SDF  Loans 

Issued  to  SAIL 
H.  GOI  Forgiveness  of  CTther  U->ans  Issued 

to  SAIL 
I.  Lcxin  Guarantees  from  the  GOI 
].  Exemption  of  Export  Credit  from  Interest 

Taxes 


11.  Program''  Dftrrmincd  In  Hi  Sot  Used 

A   Incomf  Ta\  Did  actions  Under  Section 

80  HHC 
B   Crant-iti-Aid  Reported  on  SAIL's  Annual 

Report'- 

III  lotal  Ad  Wilnri'in  Rate 
l\    Analysis  at  Cumnwnts 

Comment  1:  .Steel  De\('l()pment  Loans  and 
Loan  Forgiveness 

Comment  2;  .Attribution  of  theGOI's 
AVaiver  of  S.MLs  SDF  Loans 

Comment  ,1:  The  .Mtribution  of  GOI  Debt 
F')rgi\eness 

Comment  4:  Suspension  of  Interest 
Pavmeiits  Due  on  S.ML's  SDF  Loans  During 
the  POI 

Commf^ni  h  ((juntfrvailability  of  Advance 
Lirenses 

Comment  6  C'uunierxailability  of  DEPS 

Comment  7  Program-Wide  Changes 

t^omment  8  Income  Tax  Deductions  under 
.Section  80HHC  of  the  Indian  Tax  Act 

Comment  9  L'nrreditworthy  Allegations 

Comment  10:  Denominator  to  be  Lsed  for 
S.ML  and  Fssar  s  Pfp-shifiment  Export 
Financing 

Comment  11:  Long-term  Interest  Rate 
Benchmark  for  Cali  ulating  the  Benefit  to 
Essar  from  the  h\;Tort  F'romotion  Capital 
Goods  Scheme 

Comment  12   Sales  Tax  Obtained  from  the 
Sales  of  Special  Import  Li(  enses 

Comment  1.3  Exemption  of  Export  Credit 
from  Interest  Tax 

Comment  14  Ispat  s  Uninstalled  and 
Common  Capitcil  Equipment  under  the 
EPCGS 

Comment  "iS  Ispat  ^  Corrected  FOB  Sales 
Values 

Comment  16  \alue  of  DEPS  Benefits 
Conferred  on  Ispat 

Comment  17   Pelitmners   Allegation  of 
Errors  in  the  C.ah  ulatiori  of  Ispafs  Subsidy 
Rate 

Comment  18  Uiiarantep  Fpe>.  Charged  bv 
the  GOI  for  Loans  Obtained  h\  "^.XK.  from 
International  Lending  Institutions 

Comment  19:  Calculation  of  TISCO's  Long- 
term  Benchmark  Iiiterest  Rate 

Comment  20,  Calf  ulation  of  I)ui\  and 
Application  Fees  A(iualh  Paui  by  TISCO 
Under  the  EPCGS  Program 

Comment  21   Cak  ulation  of  TISCO's  SDF 
Loan  Repayments 

Comment  22:  Calculation  ot  TISCO's  Short- 
Term  Rupee-Denominated  Ben(  hmark 
Interest  Rate 

Comment  2,3  Cah  ulaiinr!  <if  DEl'S  Program 
Rate  for  TISCO 

Comment  24   Beneti!  to  TISCO  Cnder  the 
EPCGS  Program 

Comment  2.S   Denominator  for  TISCO's 
Post-Shipment  Export  Financing  Program 

Comment  2fi  Cait  ulatmn  of  TISCO's  SDF 
Loans 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-560-fl13] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled 
Cart)on  Steel  Flat  Products  From 
Indonesia 

AGENCY:  liiip -r!  .\iiministration, 
hitcriMtK  nal  Trade  Administration. 
Urp,irtini'iit  of  Commerce. 

ACnON:  Notice  of  Final  Affirmative 
Couiit(r\  ciilmg  Duty  Investigation. 


SUMMARY:  (Jn  April  20,  2001,  the 
I)t>partmont  of  Commerce  (the 
I  )e[)drimcnt)  published  in  the  Federal 
Register  its  preliminary  affirmative 
determination  in  the  countervailing 
duty  investigation  of  certain  hot-rolled 
(  arbon  stfel  flat  products  from 
Indiinesia  for  the  period  januan,'  1,  1999 
thrnugh  I>(  ember  31.  1999. 

The  net  subsidy  rate  in  the  Final 
Determination  differs  from  that  of  the 
Preliminary  Determination  The  revised 
final  net  subsidy  rate  for  the 
investigated  company  is  listed  below  in 
the    Suspension  of  Liquidation"  section 
of  this  notice 

EFrECTiVE  DATE:  September  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stt'[ihdnie  Moore  at  l2U2j  4B^-Jby2  or 
Tipten  Troidl  at  (202)  482-1767,  Office 
of  AD  C\ll  Enforcement  VI,  Group  II. 
Import  .^dmlnlstration,  International 
Trade  .^dmlnlstratlon,  U.S.  Department 
of  Commerc  o.  Room  4fn  .1    '  4*fi  Street 
and  Constitution  Avenut;.  .\\\.. 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION 

.\pplicable  Statute  and  Regulations 

Inles^  othervviv..  iiiiii,  ,,'..ii   ,^l\ 
citation^  to  the  st,i!,i!c  ,iri   ;•  S  innces  to 
the  provisions  effective  lanuary  1,  1995. 
the  pffectiy  e  date  nf  the  amendments 
made  to  the  Tariff  A(  t  of  -.430  (the  Act) 
h\  the  Cru^uaN  Ro;j:in  .'•.i:r>*ements  Act 
:L'KAAi   In  adciition    .^tucss  otherwise 
indicated,  all  (Stations  to  the 
Department  •-  rcyulat;-.!!^  ,-ire  to  the 
regulations  (  odifioi)  dt  I'l  ( ,FR  part  351 
(2000). 

Background 

{ )n  April  20.  2001 .  the  Department 
published  the  prehminan.'  results  of 
investigation  on  certain  hot-rolled 
carbon  steel  flat  products  from  India. 
See  \otice  of  Preluninan,'  Affirmative 
Counlen'oiling  Dut\-  Determination  and 
Alignment  of  Final  Counten'ailing  Duty 
Determination  With  Final  Antidumping 
Dutv  Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From 


I 
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Indonesia.  66  FR  20236.  (April  20.  2001) 
[Preliminan.-  Rpsultfi).  This  inve.stigdti(in 
covers  one  manufacturer/exporter:  P  T 
Krakatdu  Steel  (Krakatau).  The 
investigation  covers  the  period  lanuar\' 
1.  1999,  through  December  31,  1999. 
The  investigation  covers  2  programs. 

We  invited  interested  parties  to 
comment  on  the  Preliminary 
Determination  On  .\ugust  10,  2001,  we 
received  comments  from  petitioners  and 
respondents  On  .August  21,  2001.  we 
received  rebuttal  comments  from 
petitioners  and  respondents.  A  public 
hearing  was  held  at  the  Department  of 
Commerce  on  September  6,  2001 

Although  the  deadline  for  this 
determination  was  originally  Septemlier 
17,  2001.  in  light  of  the  events  of 
September  11.  2001.  and  the  subsequ»'nt 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  determination  has  been 
e,xtended  bv  four  davs 

Scope  of  the  Investigation         ' 

The  merchandise  subject  to  this 
investigation  is  certain  hot-rolled  flat- 
rolled  carbon-quaiity  steel  produc:ts  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  nut 
painted,  varnished,  or  c:oated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  lrt\ers). 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thi(:kne>>   I'nivi^rsal  mill 
plate  {i.e..  flat-rolled  products  rolled  on 
four  faces  or  in  a  c:losed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4  mm,  not  in  c:oiU  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4  0  mm  is  not  inf:luded 
within  the  sc;op*'  I'f  this  investigntion. 

Specifically  included  within  the 
scope  of  this  insestigatum  are  \acuum 
degassed,  fuUv  stabilized  (commimlv 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  allo\  IHSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commimlv  referred  to  as 
columbium'.  or  both,  addi'd  to  stabilize 
carbon  and  nitrogen  elemfnt.s   HSL.A 
steels  are  rec:ognized  as  steels  with 
micro-alloying  levels  of  elements  such 
a.s  chromium,  copper,  niobium, 
vanadium,  and  molybdenum  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  included  in  the  scope 
of  this  mvestigatum,  rf'gardless  of 


definitions  in  the  Harmonized  Tariff 

Schedule  of  the  I 'nited  States  (HTS).  are 

products  in  which:  (i)  Iron 

predominates,  by  weight,  over  each  of 

the  other  contained  elements;  (ii)  the 

carbon  content  is  2  percent  or  less,  by 

weight;  and  (iii)  none  of  the  elements 

listed  below  exceeds  'he  quantity,  by 

weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.25  percent  of  silicon,  or 

1,00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0  30  percent  of  tungsten,  or 

0  10  percent  of  molybdenum,  or 

0  10  percent  of  niobium,  or 

0.15  percent  of  vanadium,  or 

0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
wav  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM  specifications 
A543,  A387.  A514,  A517.  A506), 

•  SAE/AISI  grades  of  series  2300  and 
higher 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS 

•  Silico-manganese  (a.s  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  A7 10  and 
A736, 

•  l.'SS  Abrasion-resistant  steels  (USS 
AR  400.  IJSS  AR  500) 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507) 

•  Non-rettangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subject  to  this 
in\estigdtiim  IS  classified  in  the  HTS  at 
subheadings   7208  10.15.00, 
7208.10.30.00,  7208  10.60  00. 
7208  25  30  00.  7208  25.60  00. 
7208.26  00  30    7208  26  00,60. 
7208.27.00  30,  7208  27  00  60. 
7208  36.00  30.  7208.36.00.60. 
7208  37  00  30.  7208.37  00.60. 
7208  38  00  15,  7208  .i8  00.30. 
7208.38.00.90.  7208.39.00.15. 


7208.39.00.30.  7208.39.00.90, 
7208.40.60,30.  7208,40.60.60, 
7208.53,00.00.  7208.54.00.00, 
7208.90.00.00,  7211.14,00,90. 
7211.19.15,00.  7211.19,20,00. 
7211.19,30,00.  7211.19,45.00, 
7211.19,60,00.  7211,19.75,30. 
7211.19.75.60.  and  7211,19,75,90. 
Certain  hot-rolled  flat-rolled  carbon- 
quality  steel  covered  by  this 
investigation,  including:  vacuum 
degassed  fully  stabilized;  high  strength 
low  uUoy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11.00,00,  7225,19,00,00. 
7225.30.30.50,  7225.30.70.00. 
7225,40,70,00.  7225.99,00,90. 
7226.11.10,00.  7226.11,90,30. 
7226.19.10.00, 
7226.91.50.00. 
7226.91.80.00.  and 
Subject  merchandise 
may  also  enter  under  7210,70.30.00, 
7210.90.90,00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212,50.00.00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  Departments  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Analysis  of  Comments  Received 


7226.11,90,60, 
7226,19.50.00. 
7226,91.70.00, 
7226.99.00.00. 


All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
issues  and  Decision  Memorandum" 
(Decision  Memorandum)  dated 
September  19.  2001.  which  is  hereby 
adopted  by  this  notice.  A  list  of  issues 
which  parties  have  rai.sed  and  to  which 
we  have  respronded.  all  of  which  are  in 
the  Decision  Memorandum,  is  attached 
to  this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  http://www.ia.ita.doc.gov. 
under  the  heading  "Federal  Register 
Notices."  The  paper  copy  and  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(l)(B)(i)(I)  of  the  Act,  we  have 
calculated  an  individual  rate  for  the 
company  under  investigation,  Krakatau. 
The  "all  others "  rate  is  the  rate 
calculated  for  Krakatau,  the  sole 
company  subject  to  this  investigation. 
For  the  period  January  1  1999,  through 
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December  31.  1999,  we  determine  the 
following  net  subsidy  rates: 


Producer/exporter 


Net  subsidy  rate 

[percent] 


P  T  Krakatau  Steel 
All  Others  


10  21  Ad  Valorem 
10.21  Ad  Valorem 


In  accordance  with  our  preliminary 
affirmative  determination,  we  instructed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain  hot- 
rolled  carbon  steel  flat  products  from 
Indonesia,  which  were  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  20,  2001, 
the  date  of  the  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
the  U.S.  Customs  Service  to  discontinue 
the  suspension  of  liquidation  for 
merchandise  entered  on  or  after  August 
18,  2001,  but  to  continue  the  suspension 
of  liquidation  of  entries  made  between 
April  20,  2001  and  August  17,  2001. 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  for  all  entries  if  the  ITC  issues  a 
final  affirmative  injury  determination 
and  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notif\-  the  ITC  of  our 
determinatibn.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietar\' 
information  related  to  this  investigation 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary' 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publically  or 
under  an  administrative  protective  order 
(APO),  without  the  written  consent  of 
the  Assistant  Secretary  for  Import 
Administration. 

If  the  FTC  determines  that  material 
injury,  or  threat  of  material  injur\'.  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injur)'  does  exist, 
we  will  issue  a  countervailing  duty 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 


notice  will  serve  as  the  only  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietarv  informatinn 
disclosed  under  APO  in  accordance 
with  19  CFR  351.30.5(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  .Septpmbfr  21,  ZOfJl. 
Faryar  Shirzad. 

Assistant  Strretaty  for  Import 

Administration 

Appendix  I — Issues  and  Decision 
Memorandum 

Methodology  and  Background  Information 

i   Subsidies  Valuation  Information 
A  Allocation  Period 
B   C^reditwnrthiness  and  Calculation  of 

Discount  Rate 
C.  Equit\-worthiness 

Analysis  of  Programs 

i   Program'i  Conferring  Subsidies 
A   GUI  Equity  Infusions 
B,  Two  Step  Loan 
li.  Program  Determined  To  Be  Not 

Countenailable 
III  Program  Determined  To  Bi  Sot  Used 
A  Rediscount  Loans  from  the  Bank  of 
Indonesia 
IV.  Total  Ad  Valorem  Hntf^ 
\'  Analvsi'^  of  Comments 
(Comment  1   Effe(  ts  of  Hyperinflation 

during  19S8 
Ckjmnient  2  GOIs  Equits  Infusion  to 

Krakatau 
C^oniment  1  ■(jOI's  Equity  Infusion  Specific 

to  Krakdtaii 
Comment  4   I  "se  of  tjmsf.'lidated  Total 

Sales  as  the  Denominator 
Comment  5:  Feasibility  Study  and 

Equit\  worthiness 
Comment  6:  Two  Step  Loan  Program 
(Comment  7:  CsOl  Equity  Infusions  applying 

.•\dverse  Facts  .Available 
Comment  8   krakatau's  Creditworthiness 

|FR  Do( ,  01-2440fi  Filed  ')-2~-(il    R  45  am] 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[C-580-835] 

stainless  Steel  Sheet  and  Strip  in  Colls 
from  the  Republic  of  Korea:  Notice  of 
Initiation  of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  Initiation  of  (.hanged 
Circumstcmces  Countervailing  Duty 
Administrative  Review 


SUMMARY:  On  .\iit;ust  6,  2001,  the 
Department  ^f  f    .nimerce 
r  Departincn!      r«  i  eived  a  letter  on 
(ifhalf  (if  the  IM  Steel  Company  ("INI"), 
lurmerly  Im  hi  n  Iron  and  Steel  Co.,  Ltd. 
("Inchon "i  n   tif\  lag  the  Department 
that  In(  ht)]]\  t  orporate  name  has 
chaiigeij  1.   l\i  Steel  Company.  INI 
requests  ttidt  tfi.  Department  initiate  a 
rhanped  (  ir(  !i!ii^t.ini  e  administrative 
re\icw  ti  i  (  nnf.rns  tii.it  INI  is  the 
^ii(  (  essMr-in-iiitiTi'M  •:.  Inchon,  and 
entitled  t(i  liK  hi  m  -  mti' 
FOR  FURTHER  INFORMATION  CONTACT; 
Tipten  Troidl  or  Richard  Hemng, 
Import  .'\dmini^?ration,  International 
Trade  ,*idmini'-tr.ition,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION; 

Applicable  Statute  and  Regulations 

Unless  olher\M.se  uidR.jted.  ail 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuary  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(2001) 

Baclisround 

In  an  .Augu-.t  ».   2uu;,  letter  to  the 
Department   I\ I  Mt^l  Company, 
formerU  Iik  Uku  I;-:-,  .ind  Steel  Co.,  Ltd.. 
notifie<i  t|u'  Dep.irtment  that  as  of 
.\iit;ust  1    JOO]    Inchon's  corporate 
name  tiad  i  hdneed  to  INI  Steel 
Com[ian\    IN:  stated  that  its  owners. 
niana^^eiii.  ;;t  v(ru(  ture.  production 
fdLihtu  .s.  supplier  relationships  and 
customer  base  are  unchanged  and 
unaffected  by  the  adoption  of  the  new 
corporate  name.  INI  provided 
documentation  to  support  the  official 
adoption  of  a  new  corporation  name 
consistmtj  of  The  minutes  of  Inchon's 
'ul\  J"   .'0111  ^h,jr>-holders' meeting 
H  here  tfit  a.iinc  cliange  was  approved; 
the  Ini  hon  District  Court's  official 
I  ertifu  ation  of  the  name  change 
registered  on  July  31,  2001;  and  INI's 
Husiness  Registration  Certificate  issued 
on  .^iiciist  1    2001  hv  the  Inchon  Tax 

Offue 

Scope  of  the  Review 

For  purposes  of  this  changed 
circumstances  review,  the  products 
covered  are  certain  stainless  steel  sheet 
and  strip  in  coils.  Stainless  steel  is  an 

allov  ';teel  frntain;nc   hv  weight,  1.2 
pen  en  I  or  less  ,  ;  ,  .niu-n  and  10.5 
percent  nr  more    t  (  hromium,  with  or 
w  ithi'ut  other  eii  inents.  The  subject 
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in 


sheet  and  strip  is  a  flat-rolled  produt 
coils  that  is  greater  than  9  5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  nr 
otherwise  descaled  The  subject  sheet 
and  strip  may  also  be  further  processed 
(eg  .  cold-roiled,  polished,  aluminized. 
coated,  etc.)  provided  that  it  maintains 
the  specific,  dimensions  of  sheet  and 
strip  following  such  processing 

The  merchandise  subject  to  this 
review  is  classified  in  the  Hnrmonizfd 
Tanff  Schedule  of  the  I'nited  States 
(HTSUS)  at  subheadings:  7219.13.0031. 


7219.13.0051. 
7219.1300  81. 
7219  14.0065. 
7219.32  0005. 
7219.32.0025. 
7219.32  0036. 
7219  32.0042. 
7219.33.0005. 
7219.33.0025. 
7219.33.0036. 
7219.33.0042. 

7219  34  0005, 
7219.34,0025, 

7219.34  0035. 

7219.35  0015. 
7219.35  0035. 
721990  0020. 
7219.90.0060. 

7220  12.1000, 
7220  20  1010. 
7220.20  1060. 
7220.20.6005, 


7219  13.0071, 
7219.14.0030. 
7219  14  0090, 
7219.32.0020. 
7219.32  0035. 
7219.32  0038, 
721932,0044, 
7219  33,0020. 
7219  33.0035. 
7219,33.0038, 
7219  33  0044. 
7219.34  0020. 
7219  34  0030. 
7219  35  0005. 
7219  35.0030. 
721990.0010. 
7219  90  0025, 

7219  90  0080. 
7220.12.5000. 
7220.20  1015. 

7220  20  1080. 
7220,20,6010. 


7220.20  6015.  7220  20  6060, 

7220,20.6080.  7220.20  7005. 

7220  20,7010 

7220  20  7060 

7220  20  8000 

7220.20  9060 

7220.90.0015 


7220  20  7015. 

7220,20  7080. 

7220  20.9030, 

722090  0010 

7220  90  0060,  and 
7220.90  0080   .although  the  HT.SUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1  i  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled.  (2)  sheet  and  strip  that  is  cut 
to  length.  (3)  plate  (i.e..  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4  75  mm  or  more).  (4)  flat  wire  [i.e.. 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9  5  mm),  and  (5)  razor 
blade  steel  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 


'  Due  to  changes  to  the  HTSUS  numbers  m  2001, 
'219  n  CX)3n,  7219  13  0050.  7219  13  0070.  and 
-219  l.t  nOttOarc  now  7219  13  0031.  7219  13  0051. 
'219  n  0071   ;)n(i  -219  13  tK)81.  respectively 


reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0  26H  mm  or  U'ss.  containing,  by  weight. 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
LlS.  Note"  Kdl, 

The  Department  has  determined  that 
certain  additional  specialty  stainless 
steel  products  are  also  excluded  from 
the  scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  value  steel  is  excluded  from 
this  review   Flapper  valve  steel  is 
defined  as  stainless  steel  strip  in  coils 
containing,  by  weight,  between  0.37  and 
0.43  percent  carbon,  between  1.15  and 
1.35  percent  molybdenum,  and  between 
0.20  and  0.80  percent  manganese.  This 
steel  also  contains,  by  weight, 
phosphorus  of  0.025  percent  or  less, 
silicon  of  between  0  20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  an  remelting.  with 
inclusion  controls  f(jr  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi.  yield  strength 
of  between  1 70  and  270  ksi.  plus  or 
minus  8  ksi.  and  a  hardness  (Hv)  of 
between  460  and  590   Flapper  valve 
steel  is  most  ( (jmmonly  used  to  produce 
specialtv  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2  01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm.  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
mav  onlv  be  visible  on  one  side,  with 
no  s(  rati  hes  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  16  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialtv  ff>il  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honevcomb  structure  for  use  in 
automotive  catalytic  converters.  The 
stt^el  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  10  percent,  manganese  of  no 
more  than  10  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5,0  percent,  phosphorus 


of  no  more  than  0,045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  ram.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel.  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."' 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S4550O-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight.  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  btanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 


-    .Arnokrome  HI"  is  a  trademark  of  the  Arnold 
tngineering  Corajjany. 

'  "Cilphy  36"  is  a  trademark  of  Imphy.  S.A. 
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mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  tele\'ision 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
Durphynox  \7"-* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (eg.. 
carpet  knives). '■  This  steel  is  similar  to 
AISI  grade  420  but  containing,  bv 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contams. 
by  weight,  carbon  of  between  10  and 
1 . 1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary'  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-12  and  contains,  by  weight, 
carbon  of  between  0.62  and  0  70 
percent,  silicon  of  between  0  20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GINe"  "^ 

Initiation  of  Changed  Circumstance 
CVD  Review 

At  the  request  of  INI,  and  in 
accordance  with  sections  751(b)(1)  of 
the  Act,  and  §  351.216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstance  review  of  stainless  steel 
sh6»et  and  strip  in  coils  from  Korea  to 
determine  whether  INI  is  the  successor- 
in-interest  to  Inchon  Iron  and  Steel.  Co.. 
Ltd. 

The  information  submitted  by  INI 
shows  changed  circumstances  sufficient 


to  warrant  a  review  under  19  CFR 
351.216.  We  will  publish  in  the  Federal 
Register  a  notice  of  preliminar\  r^^ult^ 
of  countervailing  (iut\  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  c one  lusums  upon 
which  our  preliminan.  results  are  based 
and  a  description  of  anv  action 
proposed  based  on  those  results   .\s  ]m'T 
351  221(b)(4),  interested  parties  will 
have  an  opportunity  to  comment   The 
Department  will  issue  its  final  results  of 
review  in  accordance  with  the  tini'' 
limitations  set  forth  in  19  CFR 
351.216(e).  All  written  comments  must 
be  submitted  to  the  Department  and 
served  on  all  interested  parties  on  the 
Departments  service  list  in  accordance 
with  19  CFR  351  303 

During  the  course  of  this  c  hdnged 
circumstances  review,  we  will  not 
change  anv  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  r  hant^r 
is  determined  to  be  warranted  pursuant 
to  the  final  results  of  this  nmcw 

This  notice  is  in  ace  ordain  •■  with 
section  751(b)(1)  of  the  .^ct  and  19  Cl'K 
351.216  and  351  221 

Ddtfd   September  21,  2001. 

Far>ar  Shirzad. 

Assistant  Secrvtary  for  Import 
.■\dministration 

\VR  Do(    01-24407  Filed  9-27-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-580-842] 

Structural  Steel  Beams  From  the 
Republic  of  Korea:  Notice  of  Initiation 
of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review 

AGENCY;  Import  Administration 
International  Trade  Admini.stratiun. 
Department  of  Commerce 
ACTION:  Notice  of  initiation  of  changed 
circumstances  countervailing  duty 
administrative  review. 


'    Diirphvnov  17     js  ,)  tniili'm.irk  nl  Iriiplu  .  S.,\ 
I'his  list  i>f  iix's  IS  illustr.ttivf  iiiui  pr'nidiM)  Un 
liesi  riplive  purposes  iml\ 

"   IIIM  Mo.     tilN^'  diui    (ilNb    divihe 
proprietary  grade.s  of  Hitac  hi  Metals  .\merica,  Ltd. 


SUMMARY:  Cln  August  6.  2001,  the 
Department  of  Commerce 
("Department")  received  a  letter  un 
behalf  of  the  INI  Steel  Company  ("INI"), 
formerly  Inchon  Iron  and  .Steel  C-.    Ltd. 
("Inchon"),  notifying  the  I)fpartiii''i!t 
that  Inchon's  corporate  name  has 
changed  to  I.NI  Steel  (iompain    1\1 
requests  that  the  Departmenl  iiutidti-  a 
c;hanged  c:irc  umstance  administrative 
review  to  cxinfirni  that  INI  is  the 


successor-in-interest  to  Inchon,  and 

I'xrluded  frr^m  !h<  order 
FOR  FURTHER  INFORMATION  CONTACT: 
I  ipt'-n  Troidl  or  Richard  Herring. 
hiipnrt  Administration,  International 
!  ruii    \it  ministration.  U.S.  Department 
c)t  (    iinni>'rc;e.  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION 

.'\pplicable  Statute  and  Rpgulatinns 

I   nlt'v-  iithervMse  indicated,  aii 
cit<iti'  ri-  !u  the  statute  are  references  to 
tht  provisions  effective  Januarv  1,  1995, 
!ht'  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act   )  by  the  Uruguay  Round 
Agreements  Act  (  URAA  ").  In  addition. 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(2001). 

Background 

In  an  August  6.  2001 .  letter  to  the 
Department,  INI  Steel  Company. 
formerh  Inchon  Iron  and  Steel  Co..  Ltd.. 
notified  the  Department  that  as  of 
Xamist  1.  2001.  Inchon's  corporate 
name  lirni  -  h.mufd  to  INI  Steel 
Comf)dii\    l\i  st.jted  that  its  owners, 
management  structure,  production 
facilities,  supplier  relationships  and 
customer  base  are  unchanged  and 
unaffected  by  the  adoption  of  the  new 
corporate  name.  INI  provided 
documentation  to  support  the  official 
adoption  of  a  new  corporate  name 
consisting  of:  The  minutes  of  Inchon's 
July  27.  2001  shareholders'  meeting 
where  the  name  change  was  approved: 
tiie  Inchon  District  Court's  official 
certification  of  the  name  change 
registered  on  July  31.  2001;  and  INI's 
Business  Registration  Certificate  issued 
on  August  1,  2001  bv  the  Inchon  Tax 
Office 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  structural  steel  beams  that  are 
doubly-symmetric  shapes,  whether  hot- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
1  unted.  coated  or  clad.  These  products 
include,  but  are  not  limited  to.  wide- 
flange  beams  ("VV  "  shapes),  bearing 
piles  ("HP"  shapes),  standard  beams 
("S"  or  "I  "  shapes),  and  M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products  are 
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outside  and/or  specifically  exclud»Hl 
from  the  scope  of  this  investigatinn; 
structural  steel  beams  greater  than  400 
pounds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth! 
over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings;  7216  32.0000. 
7216.33.0030.  7216  33  0060. 
7216.33.0090.  7216.50.0000. 
7216.61.0000,  7216  69.0000, 
7216.91.0000.  7216.99.0000. 
7228.70.3040.  7228.70.6000   Although 
the  HTSUS  subjeadmgs  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merrhandi--;e 
under  investigation  is  dispositive 

Initiation  of  Changed  Circumstance 
CVD  Review 

At  the  request  of  INI.  and  in  I 
accordance  with  sections  751fh)(l)  of 
the  Act.  and  section  351  216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstance  review  of  stainless  steel 
sheet  and  strip  in  coils  from  Korea  to 
determine  whether  IN!  is  the  successor- 
in-interest  to  Inchon  Iron  and  Steel.  Co  . 
Ltd. 

The  information  submitted  bv  INI 
shows  changed  circumstances  sufficient 
to  warrant  a  review  under  19  CFR 
351  216  We  will  publish  in  the  Federal 
Register  a  notice  of  preliminan,  results 
of  countervailing  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351  221(b)(4)  and 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary'  results  are  based 
and  a  description  of  any  ac  tion 
proposed  based  on  those  results  .\s  per 
351.221(b)(4).  interested  parties  will 
have  an  opportunitv  to  c:omment  The 
Department  will  issue  its  final  results  of 
review  in  accordance  with  the  time 
limitations  set  forth  in  19  CFR 
351  216(e).  All  written  comments  must 
be  submitted  to  the  Department  and 
served  on  all  interested  parties  on  the 
Department  s  service  list  in  accordaru  e 
with  19  CFR  151  303. 

During  the  course  of  this  changed 
circumstances  revi'>w.  we  will  not 
change  any  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  change  it 
determined  to  be  warranted  pursuant  tn 
the  final  results  of  this  review 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act  and  IM  CFR 
351  216  and  351  221. 


Dated:  September  21.  2001. 
Faryar  Shirzad. 

Assistant  Setrftaryfor Import 

Administration. 

iFR  Ddi    ni-244nr;  Filed  9-27-01;  8:4n  am! 

BILUNG  COO€  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Channel 
Islands  National  Marine  Sanctuary 
Advisory  Council 

agency:  National  Marine  Sanctuary- 
Program  (NMSP).  National  Ocean  ' 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Clommerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Channel  Islands  National 
Marine  Sanctuary  ((^INMS  or  Sanctuary) 
is  seeking  applicants  for  the  following 
six  member  and  three  alternate  seats  on 
its  Sanctuarv  Advisorv  Clouncil 
(Count  ill;  Recreation  member.  Business 
member  and  alternate.  Public  At-Large 
(2  members.  1  alternate).  Fishing 
member.  Conservation  member,  and 
Research  alternate  Applicants  are 
chosen  based  upon  their  particular 
expertise  and  experience  in  relation  to 
the  seat  for  which  they  are  applying; 
communitv  and  professional  affiliations; 
philosophv  regarding  the  conservation 
and  management  of  marine  resources; 
and  the  length  of  residence  in  the  area 
affected  bv  the  Sanctuary  Applicants 
who  are  chosen  should  expect  to  serve 
three-year  terms,  pursuant  to  the 
Council's  Charter. 
DATES:  .Applications  are  due  by 
November  5.  2001. 
ADDRESSES:  .Application  kits  may  be 
obtained  from  Michael  Murray  at  the 
Channel  Islands  National  Marine 
Sanctuarv.  1  l.i  Harbor  Way.  Santa 
Barbara,  (California,  93109,  or  online  at: 
www. cinms  nos.noaa.gov/ 
sachomel.html.  Completed  applications 
should  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ml(:ha^'l  Murrav  at  (8U5)  844-1464.  or 
Michael.Murray@noaa.gov. 

SUPPLEMENTARY  INFORMATK)N:  The 

CINMS  .Advisorv  (Council  was 
established  in  Deo-mber  1998  to  assure 
continued  [luhlu  participation  in  the 
manag^'ment  of  the  Sanctuary  Since  its 
establishment,  the  Council  has  played  a 
vital  role  in  the  decisions  affecting  the 
Sam  tuary 

The  Council's  twenty  voting  members 
represent  a  varietv  of  local  user  groups. 


as  well  as  the  general  public,  plus  ten 
local,  state  and  federal  governmental 
jurisdictions.  In  addition,  the  respective 
managers  of  the  four  California  National 
Marine  Sanctuaries  (Channel  Islands 
National  Marine  Sanctuary.  Cordell 
Bank  National  Marine  Sanctuary,  Gulf 
of  the  Farallones  National  Marine 
Sanctuary,  and  the  Monterey  Bay 
National  Marine  Sanctuary)  participate 
as  non-voting  members. 

The  Council  is  currently  supported  by 
four  working  groups:  the  Conservation 
Working  Group  chaired  by  the 
Conservation  representative,  the  Fishing 
Working  Group  chaired  by  the  Fishing 
representative,  the  Ports  and  Harbors 
Working  Group  chaired  by  the  Ventura 
County  representative,  and  the  Military 
Working  Ciroup  chaired  by  the 
Department  of  Defense  representative 
each  respectively  dealing  with  matters 
concerning  the  Sanctuary.  The  working 
groups  are  composed  of  experts  from  the 
appropriate  fields  of  interest,  serving  as 
invaluable  advisors  to  the  Council  and 
the  Sanctuary  Manager. 

The  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
management  agencies,  user  groups, 
researchers,  educators,  policy  makers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the  marine 
ecosystems  of  the  Channel  Islands. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  manager  and 
is  instrumental  in  helping  develop 
policies,  program  goals,  and  identify 
education,  outreach,  research,  long-term 
monitoring,  and  resource  protection 
priorities.  The  Council  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of 
California's  marine  programs  and 
policies. 

.\uthority:  16  CSC.  Sei  tinn  1431  c/  seq. 

(Federal  Domestif:  .Assistance  (Jatalog 
Number  11.429  Marine  Sanr  tuary  Program) 

Dated;  September  24.  2001. 
lamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Seniles  and  Coastal  Zone  Management. 
IFR  Do(    01-24290  Filed  9-27-01;  8:45  am] 

BILLING  CODE  3510-(W-4M 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact 

agency:  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agencv 

ACTION:  Notice  of  availability  of 
proposed  findings  documents, 
environmental  assessments,  and 
findings  of  no  significant  impact  on 
approval  of  coastal  nonpoint  pollution 
control  programs  for  Georgia,  Texas  and 
Ohio. 

SUIMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Documents.  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  for  Georgia.  Texas, 
and  Ohio.  Coastal  states  and  territories 
were  required  to  submit  their  coastal 
nonpoint  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agencv  (EPA) 
for  approval.  The  Findings  Documents 
were  prepared  by  NOAA  and  EPA  to 
provide  the  rationale  for  the  agencies' 
decision  to  approve  each  state  and 
territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  The  Environmental 
Assessments  were  prepared  by  NO.AA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
program  submitted  to  NOAA  and  EPA 
by  Georgia,  Texas,  and  Ohio. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  programs  submitted  by 
Georgia,  Texas  and  Ohio.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  Quality 
(CEQ)  regulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  these 


Environmental  Assessments 
Specifically.  40  CFR  section  1506  R 
requires  agencies  to  provide  publu 
notice  of  the  availability  of 
environmental  documents  This  nntire 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  proposed  Findings 
Documents.  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  may  be  found  on  the 
NOAA  website  at  http.// 
\i-\M\\oc'-m. nos.noaa.gov/czm/621 7/  or 
may  be  obtained  upon  request  from 
Joseph  Flanagan.  Coastal  Programs 
Division  (N/ORM3).  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA.  1305  East-West  Highway.  Silver 
Spring.  MD  20910,  phone  (301)  713- 
3155.  extension  201.  e-mail 
Joseph. nanagan@noaa.go\ 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  October 
29.2001 

AODflESSES:  Comments  should  be  made 
to:  lohn  King.  Acting  Chief  Coastal 
Programs  Division  (N/f)RM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS.  NOAA.  1305  East- 
West  Highway,  Silver  Spring.  MD 
20910.  phone  (301)  713-3155  extension 
195.  e-mail  John. king@noaa  gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Georgia  and  Texas,  Chris  G.  Rilling, 
Coastal  Programs  Division  (N  'ORM3). 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  .NOAA,  1305  East- 
West  Highway.  Silver  Spring.  MD 
20910.  phone  (301)  713-3155.  extension 
198.  e-mail  chris.rilling@noaa  gov.  for 
Ohio.  Keelin  S.  Kuipers.  Coastal 
Programs  Division  (N/ORM3).  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS.  NOAA.  1305  East- 
West  Highway.  Silver  Spring.  MD 
20910.  phone  (301)  713-3155.  extension 
175.  e-mail  keelin. kuipers@noaa  gov 

Federal  Domestic  .Assistant  i^  (^tal'ig  11  41't 
Coastal  Zone  Management  Program 
Administration 

Dated    September  21    2001. 
Margaret  A.  Davidson. 

Acting  Assistant.  Administrator  for  Ocean 
Ser\ires  and  Coastal  Zone  Klanogement, 
.\ational  Ocpanic  and  Atmospheric 
Administration. 

G.  Tracy  Mehan  ITI, 

."Kssistant  Administrator.  Offict  at  Wdter, 

Environmental  Protection  Agencv 

!FR  Do(    01-24392  Filed  9-27-01;  8:45  ami 

BtLUNG  CODE  3510-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive. 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Live  Attenuated  Virus  Vaccine  for 
Western  Equine  Encephalitis  Virus, 
Eastern  Equine  Encephalitis  Virus,  and 
Venezuelan  Equine  Encephalitis  Virus 
IE  and  IIIA  Variants. 

agency:  1    ,s   .^rni\  Medical  Research 
<in(i  Materiel  Command.  DOD. 

act)0N:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  for 
availability  for  licensing  of  U.S.  Patent 
No  B. 261. 570  entitled  "Live  Attenuated 
\'irus  Vaccine  for  Western  Equine 
Encephalitis  \'irus,  Eastern  Equine 
Encephalitis  \  irus,  and  Venezuelan 
Equine  Encephalitis  Virus  IE  and  IIIA 
Variants    and  issued  July  17,  2001. 
Foreign  rights  are  also  available  (PUT/ 
US98/10645)  Tin-  |  .,N  :,'  lias  been 
a'.sicned  to  the  \  iiitt-d  Males 
'  >' t\  i-rnnien!  ,i^  rejiresented  by  the 
SecjreiarN  of  the  .\rmy. 

ADDRESSES:  Commander,  U.S.  Army 

M''di(  al  Ke.search  and  Materiel 
Command,  .MTN   Comniand  fudge    . 
Advocate  M(  MK-jA,  504  Scott  Street. 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT    For 

[latent  issues  Ms  1- 1  ./.itit!?:  \."'.n  ine. 
Patent  .-Xttornev  . '.Dl ,  bl'>  "bob  For 
licensing  issues.  Dr  Paul  Mele.  Office  of 
Research  &  Technology  Assessment, 
(301)619-€664  Both  at  telefax  (301) 
hT+-5034 

SUPPLEMENTARY  INFORMATION:  cDNAs 

coding  for  an  infei  ti'  nj-  W  'stem  Equine 
Encephalitis  virus   UKf    .jiid  infectious 
\'ene7uelan  Equine  Encephalitis  virus 
variant  IR  (VTE  IE)  are  disclosed  in 
addition  to  cDNA  coding  for  the 
structural  proteins  of  Venezuelan 
Equine  Encephalitis  virus  variant  IIIA 
(\'EE  lIL^i   Novel  attenuating  mutations 
of  WEE  and  VV.V.  1!  and  their  uses  are 
described   .Mso  tiis(,losed  are  attenuated 
chimearic  alphavirus  and  their  uses. 

l.ui  I)  Orli/. 

Army  Federal  Register  Liaison  Officer 

'FR  n..(    01  -:4T^,7  Filed  9-27-01:  8:45  am) 

BILUNG  CODE  371(MW-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusively 
Licensing  of  U.S.  Patent  Application 
Concerning  Substituted  Aromatic 
Compounds  for  Treatment  of  Antibiotic 
Resistant  Infections 

agency:  I    S  Arin\  Medudl  Research 
and  MdtfTU'l  Command.  DOD 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 

404  6.  annniincement  is  made  of  the 

availabilitv  for  licensing  of  U.S.  Patent 
.Application  .Serial  iNo.  09/275.878 
entitled    Suh>tituted  Aromatic 
Compounds  for  Treatment  of  .Antibiotic 
Resistant  Infections",  filed  March  25. 
1999   Foreiun  rights  are  also  available. 
This  patent  application  has  been 
assigned  to  th^'  I'nited  States 
Government  as  represented  bv  the 
Secretary  of  the  .Armv 
ADDRESSES:  Commander.  L   ^  .\rmy 
Medical  Research  and  Materiel 
Command.  .ATTN  Command  ludge 
.Advocate.  MCMR-I.A.  504  .Scott  Street. 
Fort  Detrick.  Frederick.,  .Mar\ldnd 
21702-5012 

FOR  FURTHER  INFORMATION  CONTACT:  h->r 
patent  issues.  Ms.  Elizabeth  .Arvvine. 
Patent  .Attornev  iV)\  i  H19--808  For 
licensing  issuer  Dr  Paul  Mele.  Office  of 
Researt:h  &  Technology  .Assessment, 
:;301)  619-»Sft64  Both  at  telpfa.x  '301) 
619-50J4 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  n impounds  useful 
for  treating  patients  suffering  from 
infections  including  gram  positive 
organisms,  such  as  str^pt^  k  ^  n  cus. 
staphvlococcus.  anthm  i-   ^ram 
negative  bacteria  su(,h  d^  n^'i^^en  i 
species,  veasts  and  mvcoha(  'friain 
Thev  are  effective  against  strains  which 
have  shown  resistance  to  other 
antimicrobial  agents. 

Luz  D.  Ortiz, 

Armv  Fed f ml  Reifister Liaison  Officer 
FX  On,    m  -24158  Filed  9-27-01:  8:45  ami 
BILLING  COO€  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Df'partment  of  Education 
SUMMARY:  The  Leader,  Regulatcirv 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  in\it"s 
r:omments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  .Act  of  1995 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  27.  2001. 
SUPPLEMENTARY  INFORMATION:  Section 
J5l)6  ol  the  Paperworik  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  .15)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  ncjtice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection,  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner: 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  th^' 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  September  24,  2001. 
|ohn  Tressler, 

Leader.  Regulatory  Information  Management 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Criteria  for  distribution  of  the 
S225  Million  FY  2001  Appropriation 
For  School  Improvement 

Frf^qufniy:  One  time 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  832. 


Abstract:  To  receive  funds  provided 
for  school  improvement  in  the  FY  2001 
appropriation,  a  State  must  submit 
information  on  the  use  of  FY  2000 
school  improvement  funds  int;luding  (1) 
the  names  of  the  districts  and  schools 
that  received  FY  2000  hinds  and  the 
allocation  they  received.  (2)  a 
description  of  the  interventions  that 
districts  and  schools  have  used  to 
in(  rease  student  achievement,  (3)  the 
number  of  students  who  transferred  out 
of  low-performing  schools  in  districts 
receiving  the  FY  2000  school 
improvement  funds  as  a  result  of  the 
transfer  requirement  in  the  statute,  and 
(4)  the  number  of  school  districts 
receiving  school  improvement  funds 
that  subsequently  met  the  States 
adequate  yearly  progress  targets. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb  ed  gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Mar\land 
Avenue,  SVV  .  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Plea.se  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Kathv  Axt%ed.gov  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

KK  [)'ii    (11-24.10!  F:l>'d  'l-2"-01:  8  45  am] 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Direct  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  reopening  competitions 
or  extending  application  deadline  dates 
for  certain  direct  grants. 


SUMMARY:  The  Secretary  reopens 
competitions  or  extends  the  deadline 
dates  for  the  submission  of  applications 
for  direct  grants  under  several  programs. 
.All  of  the  affected  competitions  are 
among  those  under  which  the  Secretary 
is  making  new  awards  for  fiscal  year 
(FY)  2002.  The  Secretary  takes  this 
action  to  allow  more  time  for  the 
preparation  and  submission  of 
applications  by  potential  applicants 
who  may  have  been  precluded  by 
terrorist  attacks  of  September  11,  2001, 
from  meeting  previously  announced 
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(leadlines.  The  reopenings  or  extensions 
apply  to  all  eligible  applicants  for  the 
Lompetitions  listed  in  this  notic  e 
DATES:  The  new  deadline  date  for 
transmitting  applications  under  each 
( (inipetition  is  listed  with  that 
c  ompotitinn  on  the  (hart  in  this  notice. 

If  the  program  in  whit  h  vou  are 
interested  is  subject  to  Executive  Order 
12.J72.  the  deadline  date  for  the 
transmittal  of  State  proc  ess 
recommendations  bv  State  Single  Points 
of  C(mtact  (SHOCKS)  and  comments  bv 
other  interested  parties  remains  as 
originalK  announced. 


ADDRESSES:  The  address  and  tfl''|)hnni 
numb(>r  for  obtaining  apjihi  .itioiis  fur . 
or  information  about,  an  indix  uiu.il 
(  ompetition  are  in  the  application 
notice  for  that  pri>uram   \Ve  have  listed 
the  date  and  Federal  Register  citation  of 
the  applicHtinn  nntK  r  for  im(  h 
competitmu  on  the  (  hart  in  tt;iv  notice. 

If  vou  use  a  tt'lei  iininmnK  atinns 
device  for  the  de.if  ;TDI)i,  \  mi  may  call 
the  TDD  number,  if  aii\    liNtcd  in  the 
individual  applii  atinri  in  iti(  >    If  we 
have  not  listed  a  TDD  ruimtier.  vou  mav 
call  the  Federal  Information  Relay 
Service  (FIRS)  at  !  -H()(>-877-8339. 

List  of  Programs  Affected 


If  you  want  to  transmit  a 
re(  nmmrndation  or  comment  under 
Exei  ui.\    (Jrder  12372.  you  can  find  the 
latest  list  and  addresses  of  individual 
SPOCs  on  the  Web  site  of  the  Office  of 
Management  and  Budget  at  the 
following  address: 

http;// www.  whitehouse.gov/omb/grants 

SUPPLEMENTARY  INFORMATION:  The 

toliQwing  is  speciiic  inlurmation  about 
each  competition  covered  by  this  notice: 


CFDA  No   and  Name 


Office  of  Vocational  and  Adult  Education 

84  353A  Tech-Prep  Demonstration  Program  

Office  of  Postsecondary  Education 

84  066A  Educational  Opportunity  Centers      

Office  of  Special  Education  and  Rehabilitative  Services 

84  133F  Research  Fellowships  Program  .' 

84  133G  Field-lnitiated  Projects       

84  133P  Fiekj-lniliatecj  Projects   

'Electronic  applicants  should  be  aware  that  e  Application  wiii  nc'  t>e  a.aiiaDtr-  ^o'  prfjcessng  of  apptications  on  October  1.  2001.  but  will  be 
available  lollowmg  that  date  and  through  the  10  12'01  deadline 


Publication  date      Original  deadline       Revised  deadline 
and  Federal  date  for  applica-        date  for  applica- 

Regtster  citation  tions  tions 


7/09«)1 

9/17/01 

•10/12/01 

(66  FR  35862) 

6/11/01 

9/28/01 

ia'i2A)i 

(66  FR  31338) 

7/31/01 

10/09/01 

11/13A)1 

(66  FR  39610) 

7  31  01 

10/09/01 

11/13/01 

(6€  FR  39612) 

7/31  01 

10«)9rt)1 

11/13AD1 

(66  FR  39612) 

If  you  are  an  individual  with  a 
disability,  yo.  may  obtain  a  copy  of  this 
notice  in  an  alternative  format  (pij., 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contac:t  person  listed  in  the  individual 
application  notices 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www  ed.gov/ 
legislation/ FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  dot  unien! 
IS  the  doiarnent  published  in  the  Federal 
Register  Free  Internet  act  ess  to  the  offi(  ihI 
edition  of  the  Federal  Register  and  the  C.ode 
of  Federal  Regulations  is  available  on  GPO 
.^(.(  ess  at.  http;/' www, access, gpo  gov   nara 
index, hinil 


Dated:  September  25.  2001. 
Mark  Carney, 

Dvputy  Lttwf  Financial  Officer. 
(FR  Doc  01-24418  Filed  9-25-01;  3:54  pml 

BILLING  COO€  4000-01  -U 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.220A] 

Office  of  Postsecondary  Education: 
Centers  for  International  Business 
Education  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Prngmiii  The  Centers  fur 
International  Business  Education 
Program  provides  grants  to  elit:ihle 
applicants  to  pay  the  P'ederal  share  r^f 
the  cost  of  planning.,  establishing    iiui 
operating  centers  for  internatinnai 
business  education  v.hu  h— 

(1)  will  be  national  resoiin  es  Inr  thi 
teaching  of  improved  business 
techniques,  strategies,  and 
methodologies  which  ernphasi/e  th>' 
international  conte.xt  in  uhi(  h  tiuMnt"-'- 
is  transacted. 

(2)  will  provide  instrut  tion  iii  s  ritical 
foreign  languages  and  internatmn.ii 


fields  needed  to  provide  understanding 
of  the  cultures  and  customs  of  United 
States  trading  partners:  and 

(3)  will  provide  research  and  training 
in  the  international  aspects  of  trade, 
commerce,  and  other  fields  of  study 

Eligible  Applicants:  Institutions  of 
higher  education  and  combinations  of 
institutions  of  higher  education 

Applications  Available:  September 
28.  2001. 

Deadline  for  Transmittal  of 
Applications:  November  5.  2001 

Deadline  for  Intergovernmental 
h-  view:  January  4.  2002. 

F^timnted  Available  Funds:  The 
\iini, lustration  has  requested 
SH  760.000  for  this  program  for  FY  2002. 
The  actual  level  of  funding,  if  any.  will 
depend  on  final  congressional  action. 
Hi  u  .v  i'i   w  f  ,ire  inviting  applications  to 
il!   \s  em   )t:t,  time  to  process  the 
i[  (hi  .iti   MS  and  make  the  awards  if 
i  i  iicr- -^s  ijiprnpriates  funds  for  this 
pnn^r.iiii 

F-tin!.it''<:  /ll;.^i.'•  nf  Awards: 
,S-'JII  IIOO-,S  *4li,UUU. 

fs.'i't  ;,'»,'   \\erage  Size  of  Awards: 
S  <  1  -  H'~  [MT  \  ear, 

/:  s  :j  ;;i .  j.'r  {,'  \  umber  of  Awards:  28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


I 
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Project  Period  L'p  to  48  months. 

Applicable  Rroulntions:  (d)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  82.  8.5.  86. 
97.  98  and  99  as  applicable,  (b)  As  there 
are  no  program-specific  regulations, 
applicants  are  encouraged  to  read  the 
authorizing  statute  for  the  Centers  for 
International  Business  Education 
Program  in  section  bl2  of  Title  \'l.  Part 
B.  of  the  Higher  Education  Act  of  1965. 
as  amended,  (HEA),  20  U  S  C   11,10-1 
SUPPLEMENTARY  INFORMATION:  Matching 
requirement:  Under  Title  \T,  Part  B, 
section  612(e)(2)  of  the  HEA,  the  Federal 
share  of  the  cost  of  planning, 
establishing,  and  operating  centers 
under  this  section  shall  be: 

(1)  Not  more  than  90  percent  tor  the 
first  vear  in  which  Federal  funds  are 
received; 

(2)  Not  more  than  70  percent  for  the 
second  year;  and 

(3)  Not  more  than  50  percent  for  the 
third  year  and  for  each  year  thereafter, 

(4i  Applicants  who  have  received 
previous  grants  must  match  50  percent 
of  the  costs  of  projects  for  each  fiscal 
vear  The  non-Federal  share  mav  be 
either  in  cash  or  in-kind  assistance. 
Example:  If  the  total  cost  of  the 
proposed  project  is  S300.000  in  the  first 
vear.  a  new  applicant  can  only  request 
a  grant  for  S270.000  or  less  in  the  first 
vear.  and  must  provide  the  remaining  10 
percent  (S30.000)  in  cash  or  in-kind 
contributions  If  the  total  cost  of  the 
project  for  the  second  >ear  is  S350.000. 
the  applicant  tan  only  request  S245.00() 
or  less,  and  must  provide  the  remaining 
30  percent  (S105.000).  For  both  the  third 
and  fourth  vears.  if  the  total  cost  of  the 
project  IS  5400,000.  the  applicant  can 
onlv  request  S200.000  or  less,  and  must 
provide  the  remaining  50  percent 
(S200.0001   All  applicants  who  have 
received  funding  in  prior  years  must 
provide  50  percent  per  year  for  each  of 
the  four  vears  of  the  project 
FOR  APPLICATK)NS  AND  FURTHER 
INFORMATION  CONTACT:  Susanna  Easton. 
Centers  for  International  Business 
Education  Program.  IS  Department  of 
Education.  International  Education  and 
Graduate  Programs  Ser\ice.  1990  K 
Street.  N\V  .  Suite  600.  Washington.  DC 
20006-8521    Telephone.  202-502-7628 
or  via  Internet:  su.sanna.easton*Sed.gov 
If  vou  use  a  telecommunications  device 
for  the  deaf  (TDD),  vou  may  call  the 
Federal  Information  Relav  Service 
(FIRS)  at  1-800-877-83.39. 

Individuals  with  disabilities  may 
obtain  this  docum.ent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 


listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  injiluded  in 
the  application  package. 

Electronic  Acces.s  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Dep.irtment  of  Education 
df)cument.s  pulilished  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister 

To  use  PDF  vou  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  vou  have  questions  about 
using  PDF.  call  the  L'  S.  Gfivernment 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)512-1530. 

Note:  The  official  version  of  this  rioi  uninnt 
is  thfi  document  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  thn  Code 
of  Federal  Regulations  is  available  on  liPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html 

Program  Authority:  20  U.S.C.  1130-1. 
Dated:  September  24.  2001. 
Maureen  A.  McLaughlin, 

Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation.  Office  of 
Postsecondary  Education. 
IFR  Dor.  01-2426.5  Filed  9-27-01:  8:45  arn| 

BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

[CFDA  No  84.337A] 

Office  of  Postsecondary  Education; 
Technological  Innovation  and 
Cooperation  for  Foreign  Information 
Access  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2002 

Purpose  of  Program:  The 

Technological  Innovation  and 
Cooperation  for  Foreign  Information 
Access  Program  provides  grants  to 
support  projects  that  will  develop 
innovative  techniques  or  programs 
using  new  electronic  technologies  to 
collect,  organize,  preserve,  and  widely 
disseminate  information  on  world 
regions  and  countn»'s  other  than  the 
United  States  that  address  our  Nation's 
teaching  and  research  needs  in 
international  education  and  foreign 
languages. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  or  nonprofit 


private  libraries,  or  consortia  of  these 
institutions  or  libraries,  applications 
available: 

Applications  Available:  October  10, 
2001. 

Deadline  for  Transmittal  of 
Applications:  November  30.  2001. 

Deadline  for  Intergovernmental 
Review:  Ianuar\-  29,  2002. 

Estimated  Available  Funds:  The 
Administration  has  requested 
51,300,000  for  this  program  for  FY  2002. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estirr.ated  Range  of  Awards: 
S105,00O-S230,000. 

Estimated  Average  Size  of  Awards: 
5216,000  per  year. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  nut  hound  b\  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  82,  85,  86, 
97,  98.  and  99. 

Note:  The  regulations  in  .34  CFR  part  Sfi 
applv  to  institutions  of  higher  ('duration 
only. 

Note:  As  there  are  no  program-specific 
regulations,  we  enc  ourage  each  potential 
applii  ant  to  read  the  authorizing  statute  for 
the  Technologic:al  Innovation  and 
Ciooperation  for  Foreign  Information  .■\c:cess 
Program  in  set^tion  606  of  title  V'l,  part  .\.  of 
thf  Higher  Eduf:ation  .\(:t  of  196.5.  as 
amended  (HEA).  20  V.S.C.  1126. 

SUPPLEMENTARY  INFORMATION:  Matching 
requirement;  Under  section  606(d)  of 
the  HEA.  the  Federal  share  of  the  total 
cost  of  carrying  out  a  program  may  not 
exceed  66-  i  percent.  The  non-Federal 
share  of  the  total  cost  may  be  provided 
either  in-kind  or  in  cash  and  may 
include  contributions  from  private 
sector  corporations  or  foundations. 
Example:  The  estimated  project  cost 
will  be  $290,000  per  year.  The 
institution  may  request  a  grant  of 
5193,314.  The  institution  must  provide 
the  remaining  $96,686  in  cash  or  in- 
kind  contributions. 
FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Susanna  Easton, 
Technological  Irmovation  and 
Cooperation  for  Foreign  Information 
Access  Program,  International 
Education  and  Graduate  Programs 
Service,  1990  K  Street,  N\V.,  Suite  600. 
Washington,  DC  20006-8521. 
Telephone:  (202)  502-7628  or  via 
Internet:  susanna.easton@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
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the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  AND 
FURTHER  INFORMATION  CONTACT 

Individuals  w^ith  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://w-wv\-.ed  gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  offic  ia!  version  (if  this  dm  iimeni 
is  the  d()(  ument  piil)lished  in  the  Federal 
Register.  Free  internet  aci  ess  to  the  offu  ial 
eciitif)n  of  the  Federal  Register  and  the  C^odc 
of  Federal  Regulations  is  available  on  (JPO 
.\( :t:ess  at:  http://i\'w-v\. access.gpo.gov/nara/ 
indf'x  html 

Program  Authority:  20  U.S.C.  1126. 

Dated:  September  25.  2001 

Maureen  A.  McLaughlin. 

Dt'pulv  .Assistant  Sn  retan  for  Policy, 
Planninii  and  Innovation,  (^ffup  of 
PoststTondan  Educnt}on. 

iFR  Do<.  01-24419  Filed  9-27-01.  8:4.t  ami 

BILUNG  CODE  4000-01 -U 

DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Grant 
Applications  Under  Part  D,  Subpart  2 
of  the  Individuals  With  Disabilities 
Education  Act 

agency:  Department  of  Education 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  vear  (FY)  2002. 


SUMMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  FY 
2002  competitions  under  three  programs 
authorized  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended.  The  throe  programs  are:  (1) 
Special  Education — Research  and 


Innovation  to  Improve  Ser\'ices  and 
Results  for  Children  with  Disabilities 
(five  priorities);  (2)  Special  Education — 
Technology  and  Media  Services  for 
Individuals  with  Disabilities  (one 
priority);  and  (3)  Special  Education — 
Training  and  Information  for  Parents  of 
Children  with  Disabilities  (one  pnuntyj 

National  Education  Goals 

The  eight  National  Education  tioals 
focus  the  Nations  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning. 

These  priorities  address  the  National 
Education  Goals  by  helping  to  improve 
results  for  children  with  disahiilities. 

Waiver  of  Rulemaking 

It  is  generalh  our  prac  tice  to  offer 
interested  parties  the  opportunity  to 
comment  on  propf)sed  priorities. 
However,  section  6bl(e)(2)  of  IDEA 
makes  the  Administrative  Procedure  ,\(  t 
(5  U.S.C.  553)  inapplicable  to  the 
priorities  in  this  notice 

General  Requirements 

(a)  The  projects  funded  under  this 
notice  must  make  positive  efforts  to 
employ  and  advance  in  emplovment 
qualified  individuals  with  disabilities  in 
project  activities  (see  section  hOti  of 
IDEA). 

(b)  .\ppli(;an1s  and  grant  ret  ipifiit- 
funded  under  this  notu c  must  in\(iKe 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  proiects  (see  section  661(f)(l  )(A)  nf 
IDEA) 

(c)  The  projet  ts  funded  under  these 
priorities  must  budget  for  a  two-da\ 
Project  Directors'  meeting  m 
Washington.  DC  during  each  year  of  the 
project. 

(d)  In  a  single  application   an 
applicant  must  address  onU  one 
absolute  priority  in  this  notice. 

(e)  Part  III  of  each  applic:ation 
submitted  under  a  pnorit\  in  this 
notice,  the  application  narnitivr   is 
where  an  applicant  addrf>sses  thf 
selection  criteria  that  are  used  In 
reviewers  in  evaluating  the  appli'  .itinn 
You  must  limit  Part  III  to  the  ihjihv  ,,i.iit 
of  no  more  than  the  number  of  pages 
listed  under  each  applicahl.'  prioritN 
and  in  the  tahle  at  the  end  of  tlii^  notice. 
using  the  following  standards 

•  A  "page  "  is  8  5"  >  11"  (on  one  side 
only)  with  one-inch  margins  (top. 
bottom,  and  sides) 

•  Double-spac:e  (no  more  th.ui  throo 
lines  per  vertical  inch)  all  te.xt  in  ttv' 
application  narrative,  including  titles. 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 


•  If  using  .1  |r'  (!.  if,   iial  computer 
font,  use  no  ^hkjIii'T  Uiau  a  12-point 
font,  and  .in  ax  •  r.i^^i  character  density 
no  tiri  .it"'  than  18  characters  per  inch. 
If  usiiic  •,  [I   nproportional  font  or  a 
tvpew  r:!.'   do  not  use  more  than  12 

(  !i-it.i!  !>•! •-  per  inch, 

rtn  J  igi  iimit  does  not  apply  to  Part 
1 — the  cover  sheet;  Part  II — the  budget 
spctinn   including  the  narrative  budget 
i.istifii  ation,  i'.irt  IV,  the  assurances  and 
I  «  rtifii  dtions;  or  the  one-page  abstract, 
thi  resumes,  the  bibliography  or 
reforeiK  es.  or  the  letters  of  support. 
However,  vou  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  without  consideration 
or  evaluation  any  application  if  — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit, 

RESEARCH  AND  INNOV  \TH)\  JO 
IMPROVE  SERVICES  AND  RKSll  TS 
FOR  CHILDREN  WITH  niSABILII  lES 
ICTOA  84,324) 

Purpose  of  Program:  To  produce,  and 
advance  the  use  of.  knowledge  to 
improve  educational  and  early 
inler\ention  results  and  outcomes  for 
inf. ml ^  toddlers,  and  children  with 
disai'i^;!,'  - 

F;jL,;/  /'  .-Ipp/yra/i^s.  State  and  local 
■  I  1  .ttional  agencies;  institutions  of 
[iiutu  r  ediH  ation;  other  public  agencies; 
priNdle  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81 .  82.  85. 
86,  97.  98.  and  99;  (b)  The  selection 
criteria  for  the  priorities  under  this 
program  that  are  drawn  from  the 
EDGAR  general  selection  criteria  menu 
The  specific  selection  criteria  for  each 
priority  are  included  in  the  funding 
application  packet  for  the  applicable 
competition, 

Nole:  The  regulations  in  34  CFR  part  8b 
applv  lo  institutions  of  higher  education 
only. 

PRIORITY 

Under  34  CFR  75.105(c)(3),  we 
consider  onlv  applications  that  meet 
one  of  the  following  priorities: 

Absolute  Priority  1 — Student-Initiated 
Research  Projects  ( 84.324 B) 

This  priority  provides  support  for 
^liort  term  (up  to  12  months) 
postsecondar\'  student-initiated  research 
projects  focusing  on  special  education 
and  related  services  for  children  with 
disabilities  and  earlv  intervention 
ser\'ices  for  infants  and  toddlers  with 
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disabiliti«?s.  consistent  with  the 
purposes  i)f  the  program,  as  described  in 
section  672  of  the  Act 
Projects  must — 

(a)  Develop  research  skills  in 
postsecondary  students;  and 

(b)  Include  a  principal  investigator 
who  serves  as  a  mentor  to  the  student 
researcher  while  the  project  is  carried 
out  by  the  ^tudent. 

Prn]fct  Pf'nod  Up  to  12  months. 

\ia\imum  Awara  The  maxinuim 
award  amount  is  S20.000.  Consistent 
with  EDGAR  ,<4  C:FR  ~n  104ib).  we  will 
reject  anv  application  that  proposes  a 
project  funding  level  for  anv  year  that 
exceeds  the  stated  maximum  dward 
amount  for  that  war 

Pag'  Lniits:  T"he  maMmum  page  limit 
for  this  priority  is  25  double-spaced 
pages 

Note:  Applications  must  meet  the  required 
page  iiiiiit  standards  that  are  described  in  the 
General  Requirements"  section  of  this 
noti(  e 

Absolute  Pri'jntv  2 — Fwld-lnitiatfd 
Reseanh  Projetts  184  3240 

This  priority  provides  support  for  a 
wide  range  of  field-initiated  research 
protects  that  support  mn(n-ation. 
development,  exchange,  and  use  of 
advancements  in  knowledge  and 
practice  as  described  in  section  672  of 
the  Act  inc  luding  the  improvement  of 
early  intervention,  instruction,  and 
learning  for  infants,  toddlers,  and 
children  with  disabilities. 

Pro|ects  must — 

(a)  Prepare  their  procedures,  findings. 
and  conclusions  in  a  manner  that  will 
improve  results  and  outcomes  for 
children  with  disabilities  bv  informing 
other  interested  researchers  and 
advancing  professional  practice  or 
improving  programs  and  services  to 
infants,  toddlers,  and  children  with 
disabilities  and  their  families;  anti 

(b)  Disseminate  pro|ect  procedures. 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers 


Invitational  Priorities 


I 


Within  absolute  priority  2  for  FY 
2002.  we  are  particularlv  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 

However,  under  .34  CFR  75  105(c)(1) 
we  do  not  give  to  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  a  competitive  or  absolute 
preference  over  other  applications. 

(a)  Projects  to  address  the  spei  ific 
problems  of  over-identification  and 
under-identification  of  children  with 
disabilities.  (See  section  672(aH  3)   if  the 
Act) 

(b)  Projects  to  develop  dnd  impUmi'Tit 
effective  strategies  for  addressing 


inappropriate  behavior  of  students  with 
disabilities  in  schools,  including 
strategies  to  prevent  children  with 
emotional  and  behavioral  problems 
from  developing  emotional  disturbances 
that  require  the  provision  of  special 
education  and  related  services.  (See 
section  672(a)(4)  of  the  Act). 

(c)  Projects  studying  and  promoting 
improved  alignment  and  compatibilitv 
of  regular  and  special  education  reforms 
concerned  with  curriculum  and 
instruction,  evaluation  and 
accountability,  and  administrative 
procedures  in  order  to  improve  results 
and  outcomes  for  children  with 
disabilities.  (See  section  672(b)(2)(D)  of 
the  Act). 

(d)  Projects  that  advance  knowledge 
about  the  coordination  of  education 
with  health  and  social  services  in  order 
to  improve  results  and  outcomes  for 
children  with  disabilities  and  their 
families.  (See  section  672(b)(2)(G)  of  the 
Act). 

Competitive  Preference 

Within  this  absolute  prioritv,  we  will 
give  the  following  competitive 
preference  points  under  section  606  of 
IDEA  and  34  CFR  75.105(c)(2)(i),  to 
applications  that  are  otherwise  eligible 
for  funding  under  this  prioritv: 

Up  to  ten  (10)  pt)ints  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements"  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal 

Therefore,  within  this  competitive 
preference,  applicants  can  be  awarded 
up  to  a  total  of  10  points  in  addition  to 
those  awarde<i  under  the  published 
sele(.:tion  criteria  tor  this  priority.  That 
is,  an  applicant  meeting  this 
competitive  preferenc  e  could  earn  a 
maximum  total  of  1 10  points 

Project  Period  The  majority  of 
projects  will  be  funded  for  up  to  36 
months  Onlv  in  exceptional 
circumstances — such  as  research 
questions  that  require  repeated 
measurement  within  a  longitudinal 
design — will  pro|('<  t>  be  funded  for 
more  than  36  months,  up  to  a  maximum 
of  60  months. 

Maximum  Award  The  maximum 
award  amount  is  .Si 80. 000  Consistent 
with  EDGAR  (34  CFR  75  104(b)),  we 
will  reiect  anv  appliration  that  proposes 
a  project  funding  level  for  anv  vear  that 
ex(  eeds  the  stated  maximum  award 
amount  for  that  vear. 


Page  Limits:  The  maximum  page  limit 
for  this  prioritv  is  50  double-spaced 
pages 

Note:  .Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
"(ieneral  Requirements"  section  of  this 
notice. 

Absolute  Prioritv  3 — Model 
Demonstration  Projects  for  Children 
with  Disabilities  (84.324M) 

This  priority  supports  model 
demonstration  projects  that  improve 
results  and  outcomes  for  children  with 
disabilities.  Projects  must  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for 
providing  early  intervention,  special 
education,  and  related  ser\'ices  to 
infants,  toddlers,  and  children  with 
disabilities  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondarv 
education,  or  independent  living  goals. 
Projects  supported  under  this  prioritv 
are  expected  to  be  major  contributors  of 
models  or  components  of  models  for 
service  providers  and  for  outreach 
projects  funded  under  IDEA. 

REQUIREMENTS  FOR  ALL 
DEMONSTRATION  PROJECTS 

A  model  demonstration  project 
must — 

(a)  Develop  and  implement  the  model 
with  specific  components  or  strategies 
that  are  based  on  theory  .  research,  or 
evaluation  data  documenting  improved 
results  and  outcomes; 

(b)  Determine  the  effectiveness  of  the 
model  and  its  components  or  strategies 
by  using  multiple  measures  of  results; 
and 

(c)  Produce  detailed  procedures  and 
materials  that  would  enable  others  to 
replicate  the  model. 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development, 
implementation,  evaluation,  and 
dissemination  of  the  project  (see  section 
661(f)(2)(A)  of  IDEA). 

In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington,  DC  mentioned  in  the 
"General  Requirements  "  section  of  this 
notice,  projects  must  budget  for  another 
annual  meeting  in  Washington,  DC  to 
collaborate  wiOi  the  Federal  project 
officer  and  the  other  projects  funded 
under  this  priority,  to  share  information 
and  discuss  model  development, 
implementation,  evaluation,  and 
dissemination  issues. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
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preference  points  under  section  606  of 
IDEA  and  34  CFR  75.105(c)(2)(i).  to 
applications  that  are  othervvi.se  eligible 
for  funding  under  this  priority; 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
,  for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements"  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority  That  is.  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period:  Up  to  48  months. 

Maximum  Award:  The  maximum 
award  amount  is  SI  75.000.  Consistent 
with  EDGAR  (34  CFR  75.104(b)).  we 
will  reiect  any  application  that  proposes 
a  project  funding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Page  Umit:  The  maximum  page  limit 
for  tliis  priority  is  50  double-spaced 
pages. 

Note:  .Xpplications  must  meet  the  required 
page  limit  standards  that  are  desc;ribed  in  thn 
"General  Requirements"  section  of  this 
notice. 

Absolute  Priorit\-  4— Initial  Career 
Awards  (84. 324M 

Background 

There  is  a  need  to  enable  individuals 
in  the  initial  phases  of  their  careers  to 
initiate  and  develop  promising  lines  of 
research  that  would  improve  results  and 
outcomes  for  children  with  disabilities 
and  their  families  through  better  early 
intervention  services  for  infants  and 
toddlers,  and  special  education  and 
related  services  for  children  with 
disabilities.  Support  for  research 
activities  among  individuals  in  the 
initial  phases  of  their  careers  is 
intended  to  develop  the  capacity  of  the 
earlv  intervention  and  special  education 
research  community  to  more  effectively 
meet  the  needs  of  children  with 
disabilities  and  their  families.  This 
priority  would  address  the  additional 
need  to  provide  support  for  a  broad 
range  of  field-initiated  research 
projects — focusing  on  the  special 
education  and  related  services  for 
children  with  disabilities  and  early 
intervention  for  infants  and  toddlers — 
consistent  with  the  purpose  of  the 


]jrr)gram  a>  desc  ribt^d  in  st'ction  672  of 
the  Act 

Pnontv  The  [lurpost-  ni  thi'-  prmniv 
is  to  award  grants  tc  chsiihi*'  njiplicants 
for  the  support  of  indu  uiuals  in  the 
initial  phases  of  their  careers  to  initiate 
and  develop  pidmising  lines  of  research 
consistent  with  the  purposes  of  the 
program.  For  purposes  of  this  priority, 
the  initial  phase  of  an  individual's 
career  is  considered  to  be  the  first  three 
years  after  completing  a  doctoral 
program  and  graduatine  (i  f"    for  fiscal 
\ear  2002  award--,  pruitM  t-  iii.iv  support 
individuaN  whn  (.(unpli'ted  a  doctoral 
program  and  graduated  no  earlier  than 
the  1998-1999  academic  year). 

At  least  30  percent  of  the  initial  career 
researcher  s  time  must  be  devoted  to  the 
project. 

Projects  must — 

(a)  Pursue  a  line  of  research  that  is 
developed  either  from  theory  or  a 
conceptual  framework  Thr  line  of 
research  mu>t  establish  dirtn  tions  for 
designing  future  studies  extending 
bevond  the  support  of  this  award.  The 
proiect  is  not  intended  to  represent  all 
inquiry  related  to  the  particular  theory 
or  conceptual  framework,  rather,  it  is 
expected  to  initiate  a  new  line  or 
advance  an  existing  one; 

(b)  Include,  in  design  and  conduct, 
sustained  involvement  with  one  or  more 
nationally  recognized  experts  havine 
substantive  or  methodoiogiLal 
knowledge  and  expertise  relevant  to  the 
proposed  research  The  experts  do  not 
have  to  be  at  the  same  institution  'H 
agency  at  which  the  protect  i>  loc  ated. 
but  the  interaction  with  the  project  must 
be  sufficient  to  develop  the  capacity  of 
the  initial  career  reseajc:her  to 
effectively  pursue  the  resear(;h  into  mid- 
career  activities; 

(c)  Prepare  procedures,  findings,  and 
conclusions  in  a  manner  that  impro\  •■ 
results  and  outcomes  for  children  with 
disabilities  by  informing  other 
interested  researchers  and  is  useful  for 
advancing  professional  prac  tic  e  or 
improving  programs  and  servup'-  t^ 
infants,  toddlers,  and  children  with 
disabilities  and  their  families  and 

(d)  Disseminate  pro|ec  t  procedures. 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers 

Invitational  Priority 

Within  absolute  prioritv  4  for  I"Y 
2002.  we  are  particularh  interested  in 
applications  that  meet  the  fnliouing 
invitational  priority   However,  under  14 
CFR  75.105(c)(1)  w-e  do  not  give  to  an 
application  that  meets  the  priority  a 
competitive  or  absolute  ])referen(  e  over 
other  applications. 


Projects  that  include,  in  the  design 
and  conduct  of  the  research  project,  a 
practicing  teacher  or  clinician,  in 
addition  to  the  required  involvement  of 
nationally  recognized  experts. 

Project  Period:  Up  to  36  months. 

Maximum  Award:  The  maximum 
award  amount  is  $75,000.  Consistent 
with  EDGAR  (34  CFR  75.104(b)).  we 
will  reject  any  application  that  proposes 
a  project  hinding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Page  Limits:  The  maximum  page  limit 
for  this  priority  is  30  double-spaced 
pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  thai  are  described  in  the 
"General  Requirements  '  section  of  this 
notice. 

Absolute  Priority'  5 — Outreach  Projects 
for  Children  with  Disabilities  184  324R) 

This  priority  supports  projects  that 
will  improve  results  and  outcomes  by 
assisting  educational  and  other  agencies 
in  replicating  proven  models, 
components  of  models,  and  other 
exemplary  practices  that  improve 
services  for  infants,  toddlers,  children 
with  disabilities,  and  students  with 
disabilities  who  are  pursuing  post- 
school  employment,  postsecondary 
education,  or  independent  living  goals. 

For  the  purposes  of  this  priority,  a 
■proven  model  "  is  a  comprehensive 
description  of  a  theor\'  or  system  that, 
when  applied,  has  been  shown  to  be 
effective  by  e\  idence  of  improved 
results  and  outcomes.  "Exemplary 
practices"  are  effective  strategies  and 
methods  used  to  deliver  educational, 
related  or  early  inter\ention  services. 
The  n. ndels.  components  of  models,  or 
•  xeiiiplarA  practices  selected  for 
^.atrea^h  may  include  those  developed 
for  pre-senice  and  in-service  personnel 
preparation,  and  do  not  need  to  have 
been  developed  through  projects  funded 
under  1DF.^.  or  by  the  applicant. 

Important  elements  of  an  outreach 
project  include  but  are  not  limited  to: 

(a)  Providing  supporting  data  or  other 
documentation  in  the  application 
regarding  the  effectiveness  of  the  model. 
com;  I'lHiit^    i  a  model,  or  exemplary 
practices  seit-cted  for  outreach; 

(b)  Selecting  implementation  sites  in 
multiple  regions  within  one  State  or 
multiple  States  and  describing  the 
criteria  for  their  selection: 

(c)  Describing  the  expected  costs, 
needed  personnel,  staff  training, 
equipment,  and  sequence  of 
;r!.p!enientation  activities  associated 

.\  tti  :ne  replication  efforts,  including  a 
description  of  any  modifications  to  the 
model  or  practice  made  by  the  sites; 
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(d)  Including  public:  awareness, 
product  development  and 
dissemination,  training,  and  technical 
assistance  activities  as  part  of  the 
implementation  of  the  project;  and 

(e)  Coordinating  dissemination  and 
replication  activities  conducted  as  part 
of  outreach  with  dissemination  proioct^. 
technical  assistance  providers, 
consumer  and  advocacy  organizations. 
State  and  local  educational  agencies. 
and  the  lead  agencies  for  Part  C  of  IDEA, 
as  appropriate. 

Projects  must  prepare  products  from 
the  project  in  formats  that  are  useful  for 
specific  audiences,  including  parents, 
administrators,  teachers,  early 
intervention  personnel,  related  services 
personnel,  and  individuals  with 
disabilities.  (See  section  661(f)(2)(B)  of 
IDEA), 

Federal  financial  participation  for  a 
project  funded  under  this  priority  will 
not  exceed  90  percent  of  the  total 
annual  costs  of  development.  operatK)n, 
and  evaluation  of  the  project  (see 
section  661(f)(2)(A)  of  IDEA) 

Applicants  must  (1)  specify  in  the 
application  whether  the  primary  focus 
of  the  models,  components  of  models,  or 
exemplary  practices  intended  for 
outreach  are  for  pre-service  or  in-service 
personnel  preparation,  and  (2)  specif\- 
the  use  of  scientifically  based  research 
demonstrating  improved  results  and 
outcomes  for  children  with  disabilities 
and  their  families. 

In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington.  DC  mentioned  in  the 
"General  Requirements"  section  of  this 
notice,  projects  must  budget  annuallv 
for  another  annual  meeting  in 
Washington.  DC  to  collaborate  with  the 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  to 
share  information  and  discuss  project 
implementation  issues. 

Competitive  Preference 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  section  606  of 
IDEA  and  34  CFR  75.105(c)(2)(i).  to 
applications  that  are  otherwise  eligible 
for  funding  under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements"  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  this 
competitive  preference,  applicants  can 


be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is,  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  1 10  points. 

Project  Period:  Up  to  36  months. 

Xfaximum  AuardThe  maximum 
award  amount  is  .SI  75.000.  Consistent 
With  EDGAR  (34  CFR  75.104(b)).  we 
will  reject  any  application  that  proposes 
a  project  funding  level  for  anv  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year 

Pa^e  Limits:  The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages. 

Note:  .Applications  must  meet  the  required 
[irfge  limit  standards  that  are  described  in  the 
"General  Requirements"  section  of  this 
notice 

TECHNOLOGY  AND  MEDIA  SERVICES 
FOR  INDIVIDUALS  WITH 
DISABIUTIES  ICFDA  84.327) 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  improve  results  and 
(jutcomes  for  f;hildren  with  disabilities 
bv  promoting  the  development, 
demonstration,  and  utilization  of 
technolf)gv  and  to  support  educational 
media  activities  designed  to  be  of 
educational  value  to  children  with 
disabilities  This  program  also  provides 
support  for  some  captioning,  video 
description,  and  cultural  activities. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80.  81.  82. 
85.  86.  97,  98,  and  99;  (b)  The  selection 
criteria  for  the  priorities  under  this 
program  that  are  drawn  from  the 
EDGAR  general  selection  criteria  menu. 
The  specific  selection  criteria  for  each 
priority  are  included  in  the  funding 
application  packet  for  the  applicable 
competition. 

.Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

PRIORITY 

Under  section  687  of  IDEA  and  34 
CFR  75.105(c)(3).  we  consider  only 
applications  that  meet  the  following 
priority: 


Absolute  Priority  1 — Steppingstones  of 
Technology  Innovation  for  Students 
With  Disabilities  (84. 327 A  j 

The  purpose  of  this  priority  is  to 
support  projects  that — 

(a)  Develop  or  select  and  describe  a 
technology-based  approach  for 
achieving  one  or  more  of  the  following 
purposes  for  early  inter\'ention. 
preschool,  elementary,  middle  school, 
or  high  school  students  with 
disabilities:  (1)  improving  the  results  of 
education  or  early  intervention:  (2) 
improving  access  to  and  participation  in 
the  general  curriculum,  or 
developmentally  appropriate  activities 
for  preschool  children;  and  (3) 
improving  accountability  and 
participation  in  educational  reform.  The 
technology-based  approach  must  be  an 
innovative  combination  of  a  new 
technology  and  additional  materials  and 
methodologies  that  enable  the 
technology  to  improve  educational  or 
early  intervention  results  and  outcomes 
for  children  with  disabilities; 

(b)  Justify  the  approach  on  the  basis 
of  scientifically  rigorous  research  or 
theory  that  supports  the  effectiveness  of 
the  technology-based  approach  for 
achieving  one  or  more  of  the  purposes 
presented  in  paragraph  (a); 

(c)  Clearly  identify  and  conduct  work 
in  ONE  of  the  following  phases: 

(1)  Phase  1 — Deveyopmenf;  Projects 
funded  under  Phase  1  must  develop  and 
refine  a  technology-based  approach,  and 
test  its  feasibility  for  use  with  students 
with  disabilities.  Activities  may  include 
development,  adaptation,  and 
refinement  of  technology,  curriculum 
materials,  or  instructional 
methodologies.  Activities  must  include 
formative  evaluation.  The  primary 
product  of  Phase  1  should  be  a 
promising  technology-based  approach 
that  is  suitable  for  field-based 
evaluation  of  effectiveness  in  improving 
results  and  outcomes  for  children  with 
disabilities. 

(2)  Phase  2 — Research  on 
Effectiveness:  Projects  funded  under 
phase  2  must  select  a  promising 
technology-based  approach  that  has 
been  developed  in  a  manner  consistent 
with  Phase  1,  and  subject  the  approach 
to  rigorous  field-based  research  and 
evaluation  to  determine  effectiveness 
and  feasibility  in  educational  or  early 
intervention  settings.  Approaches 
studied  in  Phase  2  may  have  been 
developed  with  previous  funding  under 
this  priority  or  with  funding  from  other 
sources.  Products  of  Phase  2  include  a 
further  refinement  and  description  of 
the  technology-based  approach,  and 
sound  evidence  that,  in  a  defined  range 
of  real  world  contexts,  the  approach  can 
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be  effective  in  achieving  one  or  more  of 
the  purposes  presented  in  paragraph  (a). 

(3)  Phase  3 — Rasearch  on 
Implementation:  Projects  funded  under 
Phase  3  must  select  a  technolog\'-based 
approach  that  has  been  evaluated  for 
effectiveness  and  feasibility  in  a  manner 
consistent  with  Phase  2,  and  must  study 
the  implementation  of  the  approach  in 
multiple,  complex  settings  to  acquire  an 
improved  understanding  of  the  range  of 
contexts  in  which  the  approach  can  be 
used  effectively,  and  the  factors  that 
determine  the  effectiveness  and 
sustainability  of  the  approach  in  this 
range  of  contexts.  Approaches  studied 
in  Phase  3  may  have  been  developed 
and  tested  with  previous  funding  under 
this  priority  or  with  funding  from  other 
sources.  Factors  to  be  studied  in  Phase 
3  include  factors  related  to  the 
technology,  materials,  and 
methodologies  that  constitute  the 
technology-based  approach.  Also  to  be 
studied  in  Phase  3  are  contextual  factors 
associated  with  students,  teacher 
attitudes  and  skills,  physical  setting, 
curricular  and  instructional  or  early 
intervention  approaches,  resources, 
professional  development,  policy 
supports,  etc.  Phases  2  and  3  can  be 
contrasted  as  follows:  Phase  2  studies 
the  effectiveness  the  approach  can  have, 
while  Phase  3  studies  the  effectiveness 
the  approach  is  likely  to  have  in 
sustained  use  in  a  range  of  typical 
educational  settings.  The  primary 
product  of  Phase  3  should  be  a  set  of 
research  findings  that  provide  evidence 
of  improved  results  and  outcomes  for 
children  with  disabilities  and  that  can 
be  used  to  guide  dissemination  and 
utilization  of  the  technology-based 
approach; 

(d)  In  addition  to  the  annual  two-day 
Project  Directors'  meeting  in 
Washington,  DC  mentioned  in  the 
"General  Requirements"  .section  of  this 
notice,  budget  for  another  annual  trip  to 
Washington,  DC  to  collaborate  with  the 
Federal  project  officer  and  the  other 
projects  funded  under  this  priority,  and 
to  share  information  and  discuss 
findings  and  methods  of  dissemination: 
and 

(e)  Prepare  products  from  the  project 
in  formats  that  are  useful  for  specific 
audiences  as  appropriate,  including 
parents,  administrators,  teachers,  early 
intervention  personnel,  related  services 
personnel,  researchers,  and  individuals 
with  disabilities. 

Projects  for  Children  From  Birth  to  3: 
We  intend  to  fund  at  least  two  projects 
focusing  on  technology-based 
approaches  for  children  with 
disabilities,  ages  birth  to  3. 


Competitive  Preference 

Within  this  absolute  priority,  wp  will 
give  the  following  competitivp 
preference  points  under  section  606  of 
IDEA  and  34  CFR  75  105(c)(2)(i),  tn 
applications  that  are  ntherwisr  eligible 
for  funding  under  this  prioritv 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant  s  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  thp 
"General  Requirements"  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  mav  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is,  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period:  We  intend  to  fund  at 
least  three  projects  in  each  phase 
Projects  funded  under  Phase  1  will  be 
funded  for  up  to  24  months  Projects 
funded  under  Phase  2  will  be  funded  for 
up  to  24  months.  Projects  funded  under 
Phase  3  will  be  funded  for  up  to  36 
months.  During  the  final  year  of  projects 
funded  under  Phase  3.  we  will 
determine  whether  or  not  to  fund  an 
optional  six-month  period  for  additional 
dissemination  activities 

Maximum  Award:  The  maximum 
award  amount  is  $200,000  for  projects 
in  Phases  1  and  2.  and  $300,000  for 
projects  in  Phase  3.  Consistent  with 
EDGAR  (34  CFR  75,104rb)).  we  will 
reject  any  application  that  proposes  a 
project  funding  level  for  any  year  that 
exceeds  the  stated  maximum  dward 
amount  for  that  year. 

Page  Limits:  The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages. 

Note:  .^pplK"atll)n^  mu^t  mf>>!  thf  rt^quired 
fiage  limit  standards  that  are  described  in  the 
General  Requirements"  section  of  this 
noti(  e 

SPECIAL  EDUCATION— TRAINING 
AND  INFORMATION  FOR  PARENTS 
OF  CHILDREN  WFTH  DISABILITIES 
(CFDA  No.  84.328) 

Purpose  of  Program  The  purpose  of 
this  program  is  to  ensure  that  parents  of 
children  with  disabilities  rec:eive 
training  and  information  to  help 
improve  results  and  outcomes  for  their 
children. 

Eligible  Applicants:  Eligible 
applicants  are  local  parent 
organizations.  According  to  section 


682(g)  oi  the  Act.  a  parent  iiri;ani/.ation 
IS  a  private  nonprofit  organization  (other 
than  an  institution  of  higher  education) 
that 

laj  Has  a  board  of  directors  — 

(1)  The  parent  and  professional 
memhfTs  of  which  are  broadly 
rcprpsentative  of  the  population  to  be 
served. 

(2)  The  ma)oritv  of  whom  are  parents 
of  children  with  disabilities;  and 

(;<)  That  includes  individuals  with 
disabilities  and  individuals  working  in 
the  fields  of  special  education,  related 
services,  and  earl\  intrn  ?ntion;  or 

(b)  Has  a  mpmtx  rvhifi  that  represents 
the  interests  nf  :r,(i;\  iduals  with 
disabilities  and  fi.i'-  established  a  special 
governing  cnnHi.it!<>e  meeting  the 
rpquirement'-  fur  i  Si.h  i  of  directors  in 
paragraph  sa;  aiui  lia>  ,i  memorandum  of 
understanding  between  this  special 
governing  committee  and  the  board  of 
directors  of  the  organization  that  clearly 
outlines  the  relatumship  between  the 
board  and  the  committee  and  the 
decisionmaking  responsibilities  and 
authority  of  earh 

According  to  sp(  tuni  683(c)  of  the  Act. 
local  parent  organizations  are  parent 
organizations  that  tnu'«!  meet  one  of  the 
following  criteria  — 

(a)  Have  a  hoard  of  directors  the 
ma)oritv  of  whom  are  from  the 

(  ommunitv  to  be  served;  or 

(b)  Have,  as  part  of  their  mission, 
serv  ing  the  interests  of  individuals  with 
disabilities  from  that  community;  and 
have  a  sp«  lal  governing  committee  to 
administer  the  project,  a  majority  of  the 
members  of  which  are  individuals  from 
that  community 

Examples  of  administrative 
responsibilities  include  controlling  the 
use  of  the  project  funds,  and  hinng  and 
managing  project  personnel. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
.^fiministrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80,  81,  82. 
85,  97,  98,  and  99:  and  (bj  The  selection 
criteria  for  this  priority  that  are  drawn 
from  the  EDGAR  general  selection 
criteria  menu.  The  specific  selection 
criteria  for  this  priority  are  included  in 
the  funding  application  packet  for  this 
competition. 

PRIORITY 

1  nder  sections  661(e)(2)  and  683  of 
the  Act,  and  34  CFR  75, 105(c)(3),  we 
will  give  an  absolute  preference  to 

aj)pli(  atinns  that  meet  this  absolute 

[innritN 

Ahsi  liiih^  I'nohty — Community  Parent 
Resource  Centers  I84.328CJ 

The  purpose  of  this  priority  is  to 
support  local  parent  training  and 


I 
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information  centers  that  will  help 
ensure  that  undersersed  parents  nf 
children  with  disabilities,  including 
low-income  parents,  parents  of  children 
who  are  English  language  learners,  and 
parents  with  disabilities,  have  the 
training  and  information  the\-  need  to 
enable  them  to  participate  effer  ti\-elv  in 
helping  their  childr'm  with  disahijitie'- 
to- 
la) Meet  established  developmental 
goals  and.  to  the  ma.\imum  extent 
possible,  those  challenging  standards 
that  have  been  established  for  all 
children:  and 

(b)  Be  prepared  tf)  lead  productive 
independent  adult  lives,  to  the 
maximum  extent  possible 

Each  community  parent  training  and 
information  center  supported  under  this 
prioritv  must — 

(a)  Provide  training  and  information 
that  meets  the  training  and  information 
needs  of  parents  of  children  with 
disabilities  proposed  to  be  served  bv  the 
project.  particularK  uniierserved 
parents  and  parents  of  children  who 
may  be  inappropriately  identified; 

(b)  Assist  parents  to  understand  the 
availabilitv  of.  and  how  to  effec:ti\'elv 
use,  procedural  safeguards  under 
section  615  of  the  Act,  including 
encouraging  the  use.  and  explaining  the 
benefits,  of  alternative  methods  of 
dispute  resolution,  such  as  the 
mediation  process  described  in  the  Act: 

(c)  Serve  the  parents  of  infants, 
toddlers,  and  children  with  the  full 
range  of  disabilities  by  assisting  parents 
to — 

(l!  Better  understand  the  nature  of 
their  children  s  disabilities  rind  their 
educational  and  de\elopmental  needs: 

(2)  Communicate  effectively  with 
personnel  responsible  fur  prr>viding 
special  education,  early  inter\ention. 
and  related  services; 

(3!  Participate  in  decisionmaking 
processes  and  the  dewlopment  of 
individualized  education  programs  and 
individualized  familv  ser\-ice  plans: 

(4)  Obtain  appropriate  information 
about  the  range  of  options,  programs, 
services,  and  resources  available  to 
assist  children  with  disabilities  and 
their  families: 

(5)  Familiarize  themselves  with  the 
provision  of  special  education  and 
related  ser\  ices  in  the  areas  thev  ser\'e 
to  help  ensure  that  children  with 
disabilities  are  receiving  appropriate 
services; 

(6)  Understand  the  provisions  of  the 
Act  for  the  educ;ation  of.  and  the 
provision  of  early  inter\ention  services 
designed  to  improve  results  and 
outcomes  to,  (  hildn-n  with  disabilitifs. 
anil 


(7)  Participate  in  school  reform 
activities: 

(d)  Contract  with  the  State 
educational  agencies,  if  the  .State  elects 
to  contract  with  the  community  parent 
resource  centers,  for  the  purpose  of 
meeting  with  parents  who  choose  not  to 
use  the  mediation  process  to  encourage 
the  use  and  explain  the  benefits  of 
mediation,  consistent  with  section 
615(e)(2)(B)  and  (D)  of  the  Act; 

(e)  In  order  to  ser\e  parents  and 
families  of  children  with  the  full  range 
of  disabilities,  network  with  appropriate 
clearinghouses,  inrluding  organizations 
conducting  national  dissemination 
activities  under  section  68,5(d)  of  the 
Act.  and  with  other  national.  State,  and 
local  organizations  and  agencies,  such 
as  protection  and  advocacy  agencies: 

(f)  Establish  cooperative  partnerships 
with  the  parent  training  and  information 
centers  funded  under  section  682  of  the 
Act: 

(g)  Be  designed  to  meet  the  specific 
needs  of  families  who  experience 
significant  isolation  from  available 
sources  of  information  and  support;  and 

(h)  Annually  report  to  the  Department 
on — 

(1)  The  number  of  parents  to  whom  it 
provided  information  and  training  in 
the  most  recently  concluded  fiscal  vear, 
demographic  information  about  those 
parents  ser\ed;  and 

(2)  The  effectiveness  (jf  strategies  used 
to  reach  and  serve  parents,  including 
underserved  parents  of  children  with 
disabilities  by  providing  evidence  of 
how  those  parents  w ere  served 
effectively. 

We  intend  to  fund  a  maximum  of  15 
awards. 

(a)mpetitive  Preferences 

Within  this  absolute  priority,  we  will 
give  competitive  preference  to 
applications  under  J4  C.FR 
75.105(c)(2)(i)  that  meet  one  or  more  of 
the  following  priorities: 

(a)  We  will  award  20  points  to  an 
application  submitted  bv  a  local  parent 
organization  that  has  a  board  of 
directors,  the  majority  of  whom  are 
parents  of  children  with  disabilities, 
from  the  cfunmunitv  to  be  served. 

(b)  We  will  award  5  points  to  an 
application  that  proposes  to  provide 
services  to  one  or  more  Empowerment 
Zones  or  Enterprise  ^immunities  that 
are  designated  within  the  areas  served 
by  projects.  To  meet  this  priority  an 
applicant  must  indicate  that  it  will: 

(l)(i)  Design  a  program  that  includes 
special  activities  focused  on  the  unique 
needs  of  one  or  more  Empowerment 
Zones  or  Enterprise  Communities;  or 

(ii)  Devote  a  substantial  portion  of 
program  resources  to  providing  services 


within,  or  meeting  the  needs  of 
residents  of  these  zones  and 
communities. 

(2)  As  appropriate,  contribute  to  the 
strategic  plan  of  the  Empowerment 
Zones  or  Enterprise  Communities  and 
become  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

A  list  of  areas  that  have  been  selected 
as  Empowerment  Zones  or  Enterprise 
Communities  is  included  in  the 
application  packet. 

fc)  We  will  award  up  to  five  (5)  points 
based  on  the  effectiveness  of  the 
applicant's  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  project 
activities  as  required  under  paragraph 
(a)  of  the  "General  Requirements" 
section  of  this  notice  (section  606  of 
IDEA),  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  these 
competitive  preferences,  applicants  can 
be  awarded  up  to  a  total  of  30  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is.  an  applicant  meeting 
all  of  these  competitive  preferences 
could  earn  a  maximum  total  of  130 
points. 

Project  Period:  Up  to  36  months. 

Maximum  Awara:The  maximum 
award  amount  is  SIOO.OOO.  Consistent 
with  EDGAR  (34  CFR  75.104(b)).  we 
will  reject  any  application  that  proposes 
a  project  funding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Page  Limits:  The  maximum  page  limit 
for  this  priority  is  30  double-spaced 
pages. 

Note:  .Xpplications  must  meet  tht;  rfquired 
page  limit  siHndanis  that  are  described  in  the 
"C.enerril  Reqiiiremeiit-;"  set  lion  of  thi'i 
nr)ti(  t> 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  lessup.  Marvland  20794-1398. 
Telephone  (toll  free):  1-8 7 7-4 ED- Pubs 
(1-877-433-7827).  FAX:  301-470-1244. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  (toll  free)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site  (http://w\vw. ed.gov/pubs/ 
edpubs.html)  or  its  E-mail  address 
(edpubs@inet.ed.gov). 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  the  competition 
by  the  appropriate  CFDA  number. 

For  Further  Information  Contact: 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Marvland  Avenue,  SW.,  room  3317, 
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Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  260- 
9182. 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relav  Senice 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  nn 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternative  format  by  contacting 
the  Department  as  listed  abo\p 
However,  the  Department  is  nut  dt)U'  tn 
reproduce  in  an  alternative  format  thr 
standard  forms  included  m  the 
application  package 

Intergovernmental  Review 

All  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 


and  th''  reeui,ii>iiiis  in  34  CFR  pari  79. 
The  ntiiei  ti\  I  i  if  the  Executive  Order  is 
h>  )n».!er  ,u)  ii)!eit;ii\-ernmental 
i  .iPinrrship  and  a  strengthened 
ieiierdiibra  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  we 

iiiieiiii  till'-  r!  (  iment  to  provide  early 
iintiiii  at  111    i  Uie  Department's  specific 
plans  and  actions  for  those  programs. 


Individuals  With  Disabilities  Education  Act  Application  Notice  Fiscal  Ymt-  2002 


CFDA  No  and  Name 


...  A     ,     4  Deadline  for    '      Maximum         o„^^„^  Estimated 

^Kair        .eS^'Ze       ::l-go-n,.  --^'r^^         ^S  '     ^^^e  ..m.t "     !      number^ol 


mental  review 


veaff 


84  324B  Student  Initiated  Re- 

10/05/01 



02/08/02 

04/09/02 

1 

$20,000 

Up  to 

25 

12 

search  Proiects 

m 

12 
mos. 

84  3240  Field-lnitiated  Re- 

10/05/01 

11  1601 

01  16  0? 

180,000 

•••Up 

50 

14 

search  Proiects. 

to  60 
mos. 

84  324 M  Model  Demonstration 

10'05/01 

1 1  '30/01 

01  30  0? 

175.000 

Up  to 

50 

14 

Projects  for  Children  with 

48 

Disabilities 

mos. 

84  324N  Initial  Career  Awards 

10/05/01 

11/09/01 

01  OS  02 

75.000 

Up  to 
36 
mos. 

30 

4 

84  324 R  Outreach  Projects  for 

10/05/01 

12  14  01 

02/12/02 

175.000     Up  to 

50 

14 

Children  with  Disabilities. 

36 
fnos. 

84  324A  Steppingslones  of 
Technology  Innovation  for 

10/05/01 

12  07'01 

02  OS  02 

10 

Students  with  Disabilities 

Phase  1  and  2 

200  OOO     Up  to 
24 
mos. 

SO 

Phase  3  

300  000     Ud  to 

50 

36 

mos. 

84  328C  Community  Parent 

10/05/01 

12'21/01 

02  1 9  02 

100.000 

Up  to 

30 

10 

Resource  Centers 

36 
mos 

'Consistent  with  EDGAR  {34  CFR  75  104(b)),  we  will  reject  any  application fl«l  proposes  a  project  funding  level  tor  any  year  ttiat  exceeds  the 
stated  maximum  award  amount  tor  that  year  We  will  consider  and  may  fund  requests  for  additional  funding  as  an  addendum  to  an  application 
to  reflect  the  costs  of  reasonable  accommodations  necessary  to  allow  individuals  with  disabilities  to  be  employed  on  the  project  as  personnel  on 
project  activities,  **  Applicants  must  limit  ttie  Application  Nan-ative,  Part  III  of  the  Application  to  the  page  limits  noted  atxjve  Please  refer  to  ftie 
"Page  Limit"  requirements  and  the  page  limit  standards  descnbed  m  the  General  Requirements  section  mctuOea  under  each  pnonty  descnp- 
tion  We  will  reject  and  will  not  consider  an  application  that  does  not  adhere  to  this  requirement  •"The  mapniv  of  projects  will  be  funded  for  up 
to  36  months.  Only  in  exceptional  circumstances  will  projects  be  funded  for  more  than  36  months  up  to  a  -^.aximum  of  60  months 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  the  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  the  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-153D. 


Note:  The  offic  iai  versiim  cif  this  document 
IS  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  (tPO  .^^(:ess  at: 
http;//www  at  cess  gpoi  nara  inciex  html 

Program  Authority:  20  U.S.C.  140^    ■.4(1 
1472,  1474.  and  1487 

Dated:  September  2=i,  2001. 
Robert  H.  Pastemack. 

.^ssi.stanf  Spcrvtary-  for  Special  Education 
and.  Rehabilitative  Senices. 
|FR  Dor   01-24403  Filed  9-27-01;  8:45  am] 
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Proposed  Information  Coliectton  and 
Request  tor  Comments 

September  24,  2001. 

AGENCY:  Federal  Energy  Regulatory 

( nnimission,  DOE. 

AcnoN:  Notice  of  proposed  information 

1  ollin  !i  ill  ind  request  for  comments. 
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summary:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(d)  of 
the  Paperwork  Reduction  Act  nf  1995 
(Pub.  L.  No,  104-13).  the  Federal  Energv 
Regulator,'  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
November  27,  2001 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  ran  be 
obtained  from  and  written  c  omments 
mav  be  submitted  to  the  Federal  Energy 
Regulator\'  Commission,  Attn:  Mic:hap! 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1.  888  First  Street  NE,. 
Washington.  DC  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  bv 
telephone  at  (202)  208-1415  bv  fax  at 
(202)  208-2425,  and  bv  e-mail  at 
mike  miller^ferc  fed.us.  < 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC  Form  2  "Annual 


Report  for  Major  Natural  Gas 
Companies'  ((3MB  No.  1902-0028)  is 
used  bv  the  Commission  to  implement 
the  statutorv  provisions  of  the  Natural 
Gas  Act  (NGA)  15  U,S,C,  717.  The  FERC 
Form  2  is  a  financial  and  operating 
report  for  natural  gas  rate  regulation  for 
major  pipeline  owners.  "Major"  is 
defined  as  companies  having  combined 
gas  sold  for  resale  and  gas  transported 
or  stored  for  a  fee  that  exceeds  50 
million  Dth  in  each  of  the  three 
previous  calendar  vears.  Under  the 
Form  2,  the  Commission  investigates, 
collects  and  records  data  and  prescribes 
rules  and  regulations  concerning 
accounts,  records  and  memoranda  as 
necessary  to  administer  the  NGA.  The 
Commission  is  empowered  to  prescribe 
a  system  of  accounts  for  jurisdictional 
gas  pipelines  and  after  notice  and 
opportunitv  for  hearing,  may  determine 
the  accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited. 

Commission  staff  uses  the  data  in  the 
continuous  review  of  the  financial 
condition  of  jurisdictional  companies. 


in  various  rate  proceedings  and  in  the 
Commission's  audit  program.  FERC 
Form  2  data  are  also  used  to  compute 
annual  charges  which  are  assessed 
against  each  jurisdictional  natural  gas 
pipeline  and  which  are  necessary  to 
recover  the  Commission's  annual  costs. 

The  NGA  mandates  the  collection  of 
information  needed  by  the  Commission 
to  perform  its  regulator*'  responsibilities 
in  the  setting  of  just  and  reasonable 
rates.  The  Commission  could  be  held  in 
violation  of  the  NGA  if  the  information 
was  not  collected. 

The  annual  financial  information  filed 
with  the  Commission  is  a  mandatory 
requirement  submitted  in  a  prescribed 
format  which  is  filed  electronically  and 
on  paper.  The  Commission  implements 
these  filing  requirements  in  18  CFR 
parts  158,  201.  260.1  and  385.2011. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  ol  respondents  annually 

ID 


Numlser  of  responses  per 
respondent  (2) 


Average  burden  tiours  per 
response  (3) 


-4- 


Total  annual  burden  hours 
(1)>-(2)x(3) 


57 


1,485 


84,645 


Estimated  cost  burden  to  respondents: 
86,130  hours/2, OHO  hours  per  vear  >• 
5117,041  per  year  =  54,762,949  The 
cost  per  respondent  is  equal  to  583,561. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resource^ 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  th^^ 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information: 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information,  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information: 
and  (7)  transmitting,  or  otherwi.se 
disclosing  the  information. 

The  cost  estimate  for  respondents  is 
based  upon  salaries  for  professional  and 
clerical*support,  as  well  as  direct  and 
indirect  overhead  costs  Direct  costs 
include  all  costs  directlv  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  bv  an 
organization  in  support  of  its  mission. 


These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collectum  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumptions  used;  (3) 
ways  to  enhance  the  (quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond. 

David  P   Boenjers. 

i>ecretary 

IFR  Doc.  01-24293  Filed  9-27-in.  8  45  am] 
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[Docket  No.  IC01 -73-000.  FERC  Form  73] 

Proposed  Information  Collection  and 
Request  for  Comments 

September  24,  2001 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTtON:  Notice  of  proposed  information 
collection  and  request  for  comments. 


SUMMARY:  Ifi  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below, 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
November  27,  2001. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
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Officer.  CI-1.  888  First  Street  NE.. 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  mav  be  reached  bv 
telephone  at  (202)  208-1415,  bv  fax  al 
(202)  208-2425.  and  by  e-mail  at 
mikfi® fen. feci  us 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  FEF.C 
Form73  "Oil  Pipelines  Service  Life 
Data"  (OMB  No.  1902-0019)  is  used  hv 
the  Commission  to  implement  the 
statutory  provisions  governed  by 
Sections  306  and  402  of  the  DRpartmenl 
of  Energy  Organization  Act  42  l'  S  (. 
7155  and  7172.  and  Executive  Order  No 
12009,  42  FR  46277  (September  13. 
1977).  The  (Commission  has  authontv 
over  interstate  oil  pipelines  as  stated  in 


the  Interstate  Commerce  Act,  49  U.S.C. 
t)501  et  al  As  part  of  the  infurmatinn 
necessary  for  thp  subsequent 
investigation  and  review  of  tlie  oil 
pipeline  companv  s  proposed 
depreciation  rates,  the  pipeline 
companies  are  required  In  provide 
service  life  data  as  pari  of  tlieir  data 
submissions  if  the  propn^ed 
depreciation  rates  are  based  on 
remaining  ph\si(  al  life  calculations. 
This  service  life  dat.i  ^lihinitti'd  on 
FERCForm  73 

The  data  submitted  are  used  by  the 
Commission  to  assist  in  the  selection  of 
appropriate  ser\  ire  lives  and  book 
depreciation  rates.  Book  depreciation 
rates  are  used  h\  oil  pipeline  companies 
to  ccmipute  thf  dcprei  i.ition  portion  of 
their  operating  expense  which  is  a 


(  iiiii)i(,rien'  (if  their  cost  of  service 
uiiu  h  i>  turn  is  used  to  determine  the 
transportation  rate  to  assess  customers. 
Staffs  recommended  book  depreciation 
rates  become  legally  binding  when 
issued  by  Commission  Order.  These 
rates  remain  in  effect  until  a  subsequent 
review  is  requested  and  the  outcome 
indicates  that  a  modification  is  justified. 
The  Commission  implpments  these 
filing  requirements  in  18  CFR  347  and 
357. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually              NLimt)er  of  responses  per 
(1)                                              respondent  (2) 

Average  burden  hours  per                 Total  annual  burden  hours 
response  (3)                                       (1)j<(2)p>(3) 

2                                                          1 

40                                                       80 

Estimated  cost  burden  to  respondents: 
80  hours/2,080  hours  per  year  ' 
,S1 17,041  per  year  =  S4,501,  The  cost  per 
respondent  is  equal  to  S2251 

The  cost  estimate  for  respondents  i^ 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs  Direct  costs 
include  all  (  osts  directly  attributable  to 
providing  this  information,  sui  h  as 
administrative  costs  and  the  cost  for 
information  technolf)gy.  Indirpct  or 
overhead  c:osts  are  costs  incurred  h\  an 
organization  in  support  of  its  mission 
These  costs  apply  to  ac:tivities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  func:tion  or 
activity. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  assemble  and  disseminate 
the  information  including;  (1) 
Reviewing  the  instructions,  (2) 
developing,  or  acquiring  appropriate 
technological  support  systems  necessary 
for  the  purposes  of  collecting, 
validating,  processing,  and 
disseminating  the  information:  (3) 
administration:  and  (4)  transmitting,  or 
otherwise  disclosing  the  information 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  acc:urac:v  of 
the  agencv's  burden  estimate  of  the 
proposed  c:nllection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
wavs  to  enhance  the  quality,  utility  and 
claritv  of  the  information  to  be 


collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic:,  mechanic  al.  or  cjther 
technologic;al  c  ()llec:tion  techniques  or 
other  forms  of  infonnalion  technology, 
f  C  .  permitting  elei  trniiK  submission  of 
responses. 

David  P  Boenjers. 

S'  r  rrtary 

il  K  !)<h:.  01-24295  Filed  9-27-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01 -550-000.  FERC-550) 

Proposed  Information  Collection  and 
Request  for  Comments 

.September  24.  2001. 

AGENCY:  Federal  Fm  rg\  Regulatory 

( ionunission.  DCJF. 

ACTION:  Notice  of  proposed  information 

c;ollection  and  request  for  comments. 


SUMMARY:  In  c omplianc  e  with  the 
rcHjuirements  of  Secticm  3506(c)(2)(a)  of 
the  Paperwork  Reduc  tion  .\r\  of  1995 
iPub  L.  No.  104-13).  the  !  edt-ral  Energy 
Regulatorv  Commission  i(  Jiiiniission)  is 
soliciting  public  c:omment  i>:\  t\\< 
spec:iric:  aspcvts  of  the  iiifi  iini.ttmn 
collection  descritied  lieinw 
DATES:  Ccmsideration  will  be  given  to 
comments  submitted  withm  f>0  days  of 
the  publication  of  this  notice. 


ADDRESSES:  Copies  of  the  proposed 
c;ollec:tion  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer.  CI-1,  888  First  Street  NE.. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mu.h.ii'i  Miller  ;iia\  lit  n  .i..;.i  .:  '.ty 
telephone  at  (202)  208-1415.  by  fax  at 
(2021  208-2425.  and  by  e-mail  at 
mike.miller®ferr.  fed  us 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  FERC  Form 
550  "Oil  Pipeline  Rates:  Tariff  Filings" 
(OMB  No.  1902-0089)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  governed  by  Part  I.  Sections 
1,  6  and  15  of  the  Interstate  (Commerce 
Act  (ICA)(PL.  No.  337,  34  Stat.  384). 
jurisdiction  over  oil  pipelines,  as  it 
relates  to  the  establishment  of  rates  or 
charges  for  the  transportation  of  oil  by 
pipeline  or  the  establishment  of 
valuations  for  pipelines,  was  transferred 
from  the  Interstate  Commerce 
Commission  (ICC)  to  FERC.  pursuant  to 
Section  306  and  402  of  the  Department 
of  Energv  Organization  Act  (D(3E  Act), 
42  U,S,C.  7155  and  7172  and  Executive 
Order  No.  12009.  42  FR  46267 
(September  15.  1977). 

The  filing  requirements  provide  the 
basis  for  analysis  of  all  rates,  fares,  or 
charges  whatsoever  demanded,  charged 
or  collected  by  any  common  carrier  or 
carriers  in  connection  with  the 
transportation  of  crude  oil  and 
petroleum  products  and  are  used  by  the 
Commission  to  establish  a  basis  for 


I 
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determining  the  just  and  roasonablc 
rates  that  should  be  charged  by  the 
regulated  pipeline  company.  Based  on 
this  analysis,  a  recommendation  is  made 
to  tlie  Commission  to  take  action 


whether  to  suspend,  accept  or  reject  the 
proposed  rate.  The  data  required  to  be 
filed  for  pipeline  rates  and  tariff  filings 
are  specified  in  18  CFR  340- .348. 

Action:  The  CAjmniission  is  requesting 
a  three-vear  extension  of  the  current 


expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  of  respondents  annually 
(1) 


Number  ot  responses  per 
respondent  (2) 


Average  burden  hours  per 
response  (3) 


Total  annual  burden  tiours 
(1)^(2)x(3) 


200 


11 


6,600 


Estimated  cost  burden  to  respondents: 
6.600  hours/2,080  hours  per  year  < 
$117,041  per  year  =  5371.380.  The  cost 
per  respondent  is  equal  to  .S  1.856. 

The  cost  estimate  for  respondents  is 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  assemble  and  disseminate 
the  information  including:  (1) 
Reviewing  the  instructions:  (2) 
developing,  or  acquiring  appropriate 
technological  support  systems  necessary 
for  the  purposes  of  collecting, 
validating,  processing,  and 
disseminating  the  information:  (3) 
administration:  and  (4)  transmitting,  or 
otherwise  disclosing  the  information 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission. 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
the  agency's  burden  estimate  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used,  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  th«' 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

David  P.  Boer>;ers.  | 

Secrfftan, 

IFR  Doc    01-24246  Filed  9-27-01.  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  (COO-574-001 ,  FERC-574] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

September  24  .  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  submission  for  review 

of  the  Office  of  Management  and  Budget 

(OMBJ  and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  (if  Management  and  Budget 
(OMB)  for  review  under  the  provisions 
of  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
.\nv  interested  person  may  file 
comments  on  the  collection  of 
information  directlv  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  Federal  Register  notice  of 
April  19.  2001  (66  FR  20143)  and  has 
made  a  notation  in  this  submission. 
DATES:  Comments  regarding  this 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
October  24,  2001. 

ADDRESSES:  Address  comments  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
.\ffairs.  Attention:  Federal  Energy 
Regulatory  Commission  Desk  Officer. 
725  17th  Street,  NW.,  Washington  DC 
20503  A  copy  of  the  comments  should 
also  be  sent  to  FederaJ  Energy 
Regulatory  Commission,  Office  of  the 
Chief  information  Officer,  Attention: 
Mr  Michael  Miller.  CI-1,  888  First 
Street  NE  ,  Washington,  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)208-1415.  bv  fax  at  (202)208-2425. 
and  by  e-mail  at 
mike  miller^fcrr  fed  us. 

SUPPLEMENTARY  INFORMATION: 


Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  In  formation :  FERC- 
574  "Gas  Pipeline  Certificates:  Hinshaw 
Exemption" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0116.  The 
Commission  is  requesting  a  three-vear 
extension  of  the  current  expiration  date 
(November  30,  2001)  with  no  changes  to 
the  existing  collections  of  data.  This  is 

a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  Section  1(c).  4.  7,  10(a) 
and  16  of  the  Natural  Gas  Act  (NGA). 
Natural  gas  pipeline  companies  file 
applications  with  the  Commission 
furnishing  information  in  order  for  a 
determination  to  be  made  as  to  whether 
the  applicant  qualifies  for  an  exemption 
from  the  provisions  of  the  Natural  Gas 
Act  (Section  1(c)). 

The  exemption  applies  to  the 
companies  engaged  in  the  transportation 
or  sale  for  resale  of  natural  gas  in 
interstate  commerce  if:  (a)  It  receives  gas 
at  or  within  the  boundaries  of  the  state 
from  another  person;  (b)  such  gas  is 
transported,  sold,  consumed  within 
such  state;  and  (c)  the  rates,  service  and 
facilities  of  such  company  are  subject  to 
regulation  by  a  State  Commission.  The 
data  required  to  be  filed  by  pipeline 
companies  is  specified  by  18  Code  of 
Federal  Regulations  (CFR)  Part  152. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average  approximately 
one  natural  gas  pipeline  company. 

6.  Estimated  Burden:  245  total  burden 
hours,  1  respondent,  1  response 
annually,  245  hours  per  response. 

Authority:  Sections  1(c)  4.  7,  10(a)  and  16 
of  the  NGA(15  U.S.C.  717-717w). 

David  P.  Boergers, 

Secretary'. 

[FR  Doc.  01-24297  Filed  9-27-01;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -562-001] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Ctianges  in  FERC  Gas  Tariff 

September  23.  2001 

Take  notice  that  on  September  19. 
2001,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No, 
1,  the  following  tariff  sheets  proposed  to 
become  effective  September  1.  2001: 

Substitute  Forty-eighth  Revised  S'.ieet  No.  8 
Substitute  Forty-eighth  Revised  Sheet  No.  9 

On  August  31.  2001  ANR  Pipeline 
Company  (ANR)  filed  in  Docket  No. 
RPOl-562  revised  tariff  sheets  to 
implement  recovery  of  capacity  and 
supply  costs  (Dakota  Costs)  associated 
with  ANR's  obligations  to  Dakota 
Gasification  Company  (Dakota),  and 
which  have  not  been  recovered  through 
the  bidding  procedures  established  in 
GTScC,  Section  28.1(c)(4),  of  ANR's 
Tariff.  ANR  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
correct  a  clerical  error  made  in  posting 
the  ITS  corrunodity  rate  reflected  on 
Forty-eighth  Revised  Sheet  No.  9  and 
the  FTS-2  overrun  rate  reflected  on 
Forty-eighth  Revised  Sheet  No.  8,  for 
five  of  the  rate  routes  presented  on  each 
matrix. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestemts  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS  " 
link,  select  "Docket#  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-24311  Filed  9-27-01;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -509-001 ) 

Florida  Gas  Transmission  Company; 
Notice  of  Correction  Filing  of  Annual 
Charge  Adjustment 

September  25.  2001 

Take  notice  that  on  September  20, 
2001.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheet,  effective  October 
1. 2001: 

First  Revised  Sheet  No  8.A,  0? 

FGT  states  that  on  .August  17.  2001 
FGT  filed  revised  tariff  sheets  in  Docket 
No.  RPOl-509-000  (August  17  Filing)  \o 
reflect  a  reduction  in  the  ACA  charge 
from  0.22c  to  0.21c  per  MMBtu  based 
on  the  Commission's  Annual  Charge 
Billing  for  Fiscal  Year  2001   FGT 
inadvertently  failed  to  include  Rate 
Sheet  No.  8A.03  as  part  of  the  August 
17  Filing.  FGT  states  that  the  instant 
filing  is  made  to  reflect  the  redurtion  in 
the  ACA  charge  on  Sheet  No.  8A  03 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  Street.  NE.,  Washington  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  2,  2001 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS  ' 
link,  select  "Dock^t#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  Sep,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boer^ers. 

Secrptary 

IFR  Doc.  01-24310  Filed  '»-^7-01    8:45  ami 

BtLUNG  CODE  671 7-01 -f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOl -369-001] 

Mississippi  River  Transmission 
Corporation:  Notice  of  Filing  of 
Request  for  Extension  of  Time 

September  25.  2001 
Take  notice  that  on  September  20. 

2001    ^1!^'-l^Mppl  River  Transmission 
Clorpuratuin   NlKTj  tendered  for  filing  a 
request  for  an  extension  of  time  until  no 
Idtt^r  than  .\\m\  1 .  2002  to  implement 
the  Internet-related  GISB  Standards  in 
\  ersion  1.4  MRT  states  that  a  copy  of 
this  filing  is  being  mailed  to  each  party 
to  this  proceeding  as  reflected  on  the 
official  service  list  compiled  by  the 
Secretarv  of  the  Cnrnmission. 

Any  person  (ifsiring  to  protest  said 
filing  should  file  n  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
383  211  of  the  Commission's  Rules  and 
Regulations   .Ml  mk  li  protests  must  lje 
filed  on  or  before  f  )<  l^^her  2.  2001. 
Protests  Will  he  i  i  i!i-;:ic:i'd  by  the 
(Commission  m  lif'rri'.iiiing  the 
appropriate  .ittujii  ti '  [)v  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proreedings  (Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  he  viewed  on  the  web  at 
http.i  ''wwy^  fen  gov  using  the  "RIMS" 
link,  select  "Dr>cket#"  and  follow  the 
instructions  lc:all  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
mstnu  tions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Da»id  P.  Boergers, 

.Sei-reforv'. 

FR  Dn(    01-24309  Filed  9-27-01;  8:45  am) 
BILUNG  COO€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RPOO-399-005) 

National  Fuel  Gas  Supply  Corporation. 
Notice  of  Correction  Filing 

Sip'.-ni[.,er  25.  2001 

Take  notice  that  on  September  18. 
2001  National  Fuel  Gas  Supply 
r.nrporation  (National  Fuel)  tendered  for 
filing  ds  pari  of  its  FERC  Gas  Tariff, 
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Fourth  Revised  Volume  No   1    Sub   Fir^f 
Revised  Sheet  \o.  45. 

National  Fuel  states  that  the  purpose 
of  the  instant  Filing  is  to  make  a  correct 
to  Sheet  No.  45  included  in  the  August 
31.  2001  compliance  filing,  which 
contained  redundant  language  that 
should  have  been  deleted,  Natifinal  Fufl 
is  submitting  Substitute  First  Revis'ni 
Sheet  No.  45  to  make  this  correction, 
which  conforms  the  EFT  Rate  Schedule 
language  regarding  overrun 
transportation  to  the  language  of  the  FT 
Rate  Schedule. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator*'  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385,211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  f^opies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://\\-w\y  ferc-gov  using  the    RIMS" 
link,  select  'Docket  »"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(uil  and  the 
instructions  on  the  Commission's  weh 
site  under  the  'e-Filing'  link. 

David  P.  Boergers. 

Secrelary-- 

(FR  Do.    01-24307  Filed  «+-27-01:  8:45  am) 

BtLUMG  CODE  S717-01-P 


DEPARTMErfT  OF  ENERGY 

F«deral  Energy  Regulatory 
Commission 


[Docket  P4o,  RP01-368-001] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Filing  of  Request 
for  Extension  of  Time 

September  2")   2001 

Take  notice  that  on  September  20. 
2001,  Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  a 
request  for  an  extension  of  time  until  no 
later  than  April  1.  2002  to  implement 
the  Internet-related  GISB  Standards  in 
Version  1  4. 


RFGT  states  that  a  copv  of  this  filing 
IS  being  mailed  to  each  partv  to  this 
proceeding  as  reflected  on  the  official 
service  list  compil<'d  bv  the  Secretary  of 
the  Commission 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Ciommission. 
HHH  First  Street,  NE,.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  2,  2001. 
Frotests  will  be  considered  by  the 
Commission  in  determining  the 
apprfipriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspectitm.  This 
filing  may  also  be  viewed  on  the  web  at 
/iffp./Av'ww-./erc.gov  using  the  "RIMS" 
link,  select  "Docket#'*  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments/protests  and 
interventions  may  be  fried  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR385  2001(a)(l)(iii)and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boertjers. 

Secretary 

[FR  Doc.  01-24308  Filed  9-27-01;  8:45  amj 

BILUNG  CODE  6717^1   p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -609-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Tariff  Filing  and  Annual 
Charge  Adjustment 

September  25,  2001 

Take  notice  that  on  September  20. 
2001,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  Its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  tariff  sheets 
to  become  effective  October  1 ,  2001: 

Twenty-Si.xth  Revised  Sheet  No.  6 
Nineteenth  Revised  Sheet  No.  6.^ 
Tenth  Revised  Sheet  No  6B 

Viking  states  that  the  purpose  of  this 
filing  is  to  decrease  Viking's  Annual 
Charge  Adjustment  (ACA)  from  $0.0022 
per  dekatherm  to  ,$0.0021  per  dekatherm 
as  permitted  by  Sections  154.204  and 
1 54  402  of  the  Clommission's  Rules  and 
Regulations.  18  CFR.  §  154.204, 
154.402  (2001)   Viking's  authority  to 
make  this  filing  is  set  forth  in  Article 
XIX  of  the  General  Terms  and 
Conditions  of  Vikings  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1. 


Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE..  Wa.shington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wuw./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
in.structions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boei^ers, 

SecTf'tan. 

[FR  Doc.  01-24312  Filed  *-2;-01;  8:45  amj 

WLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2534-001,  et  al.] 

New  England  Power  Pool.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  24.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Pool 

(Docket  No.  EROl-2534-OOlj 

Take  notice  that  on  September  20, 
2001,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
amended  its  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  on  the  Market  Rule  dated 
July  6,  2001,  which  had  sought  to 
implement  changes  to  the  treatment  of 
Installed  Capability  (ICAP)  transactions 
in  order  to  facilitate  and  standardize  the 
trading  of  ICAP  and  firm  energy 
products  across  control  area  boundaries. 
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The  amendment  makes  no  substantive 
change  to  NEPOOL's  original  filing  and 
requests  a  November  1 .  2001  effective 
date  for  the  Market  Rule  changes 
contained  therein. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulator)'  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  c/afe:  October  11.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

[Docket  No.  EROl-2609-001 1 

Take  notice  that  on  September  20. 
2001  as  directed  by  letter  dated 
September  13,  2001.  from  the  Federal 
Energy  Regulatory  Commission, 
Southern  California  Edison  Company 
(SCE)  filed  supplemental  information 
regarding  its  filing  in  Docket  No.  EROl- 
2609-000. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California.  California 
Independent  System  operator  and 
Wildflower. 

Comment  date:  October  1 1 .  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Colton  Power  L.P. 

(Docket  No.  ER01-2644-O01| 

Take  notice  that  on  September  19. 
2001.  Colton  Power  L.P.  (Applicant) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  amended  market- 
based  rate  schedule  under  Section  205 
of  the  Federal  Power  Act.  in  order  to 
comply  with  the  Commission's  Letter 
Order  issued  on  September  18,  2001  in 
Docket  No.  EROl-2644-000. 

Comment  date:  October  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  American  Electric  Power  Service 
Corporation 

IDocket  No.  ER01-303.1-O011 

Take  notice  that  on  September  21 . 
2001,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  amended 
its  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission). 
in  Docket  No.  EROl-3033-000  to  correct 
Inconsistencies  with  Order  No.  614 
issued  in  Docket  No.  RM99-1 2-000 
Tendered  for  filing  are  executed  Firm 
and  Non-Firm  Point-to-Point 
Transmission  (PTP)  Service  Agreements 
for  Split  Rock  Energy  LLC,  a  Firm  PTP 
Service  Agreement  for  PSEG  Energy 
Resources  &  Trade  LLC.  and  a  Revised 
Firm  PTP  Service  Agreement  for  Exelon 


Generation — Power  Team  for  a  long- 
term  PTP  reser\ation.  AEPSC]  also  filed 
Network  Integration  Transmission 
Service  (NTS)  Agreements  ff)r  energy 
suppliers  in  retail  supplier  choice 
programs,  i.e..  AES  NewEnergy,  Inc.  and 
MidAmerican  Energy  Companv  (MECR). 
and  Revised  NTS  Agreements  inr 
Wabash  Valley  Power  Association,  Inc. 
(WVPA).  and  for  American  Electric 
Power  Service  Corporation — Wholesale 
Power  Merchant  Organization  (AEPM) 
All  of  these  agreements  are  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Second  Revised  Volume  No  6 

AEPSC  requests  waiver  of  notice  to 
permit  the  Revised  NTS  Service 
Agreement  for  W\TA  to  be  made 
effective  on  and  after  May  16.  2001.  and 
the  Revised  NTS  Service  Agreement  for 
AEPM  to  be  made  effective  for  service 
on  and  after  August  1 .  2001   An 
effective  date  of  September  1 .  2001  is 
requested  for  all  other  agreements  filed 
herewith. 

Pursuant  to  a  request  by  El  Paso 
Merchant  Energy-.  LP.  formerlv  Engage 
Energy  US.  LP."  AEPSC  also  filed  a 
Notice  of  Cancellation  of  firm  and  non 
firm  service  agreements  executed  April 
1.  1998,  under  AEP  Companies  FERf: 
Electric  Tariff  Original  Volume  Nn  4 

A  copy  of  the  filing  was  .served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas. 
Indiana.  Kentucky.  Louisiana.  Michigan 
Ohio.  Oklahoma.  Tennessee,  Texas, 
Virginia  and  West  Virginia 

Comment  date:  October  12.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Duke  Energy  Oakland,  LLC 

IDocket  No  EROl-3034-OOl) 

Take  notice  that  on  September  20 
2001,  Duke  Energy  Oakland.  LL.C. 
(DEO)  tendered  for  filing  with  the 
Federal  Energy  Regulator^'  Commission 
(Commission),  two  sets  of  substitute 
sheets  to  correct  omissions  from  their 
September  10.  2001  filing  in  this 
proceeding.  Specificalh  these 
corrections  are  to  Table  B-6  of  Schedule 
B  of  its  Reliability  Must  Run  Service 
Agreement  (RMR  Agreement)  with  the 
California  Independent  Svstem  Operator 
(CAISO).  DEO  requests  effective  dates  of 
October  1.  2000.  and  lanuarv-  1,  2001, 
respectivelv.  for  its  two  revisions 

Copies  of  the  filing  have  been  served 
upon  the  CAISO.  PG&E  and  the 
California  Public  Utilities  Commission. 
Comment  date:  October  1 1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Florida  Power  &  Light  (ompany 

!)-(  K-'  \(i  EROl-3077-0001 

On  September  19,  2001,  Florida 
Power  &  Light  Company  (FPL)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Service 
.Agreement  for  Entergy-Koch  Trading. 
LF"  for  service  pursuant  to  FPL's  Market 
Based  Rates  Tariff  FPL  requests  that  the 
Service  Agreement  be  made  effective  on 
August  20,  2001. 

Comment  date:  October  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  .American  Electric  Power  Service 
C^orporation 

[Docket  No   KROl-3078-OOOl 

Take  notice  that  on  September  20, 
2001 .  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  with  the  Federal  Energy 
Regulators  (  oinmission  (Conunission).  a 
Service  Agreement  with  Cleveland 
Public  Power,  City  of  Cleveland, 
Department  of  Public  Utilities  (CPP)  for 
a  transaction  exceeding  one  year  in 
length  hv  the  AEP  Companies  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  (.ompanies  (Power  Sales 
Tariff)  The  Power  Sales  Tariff  was 
d(  (  epted  for  filing  effective  October  10, 
]  9^7  and  has  been  designated  AEP 
Operating  (Companies'  FERC  Electric 
Tariff  (Original  Volume  No.  5.  Effective 
Ot  tnher  10,  1997  in  Docket  ER  97- 
414J-00  (WholesaleTariff  of  the  AEP 
Operating  Companies)  and  FERC 
Electric  Tariff  Original  Volume  No.  8, 
Effective  !anuar\  h    1 '•''>■    :   Docket  ER 
98-542-OOU  iMdik-t  ti  ,-.   ;  Rate  Power 
Sales  Tariff  of  the  (  S\\  ( )perating 
Companies).  AEPs'   r-pectfuUv 
requests  waiver  i  ;  n   '.  >■  to  permit  this 
Service  Agreement  to  be  made  effective 
on  or  prior  to  September  1 ,  2001 , 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulator*'  Commissions  of  Arkansas. 
Indiana.  Kentucky,  Louisiana,  Michigan, 
Ohio.  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  October  1 1 .  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Illinois  Power  (iompanx 

(Docket  No  ER01-3079-OO0| 

Take  notice  that  on  September  19  , 
2001,  Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
Seiond  Revised  Network  Integration 
Transmission  Service  (including  a 
Network  Operating  Agreement)  entered 
into  with  Dynegy  Power  Marketing, 
Incorporated  (DPM)  pursuant  to  Illinois 
Power  s  Open  Access  Transmission 
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Tariff.  Illinois  Power  requests  an 
effective  date  of  August  29.  2001  fur  the 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission  s  notice 
requirement.  Illinois  Power  states  that  a 
copy  of  this  filing  has  been  sent  to  DPM 

Commpnt  date  October  1 1.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Mexico 

iDcK.kHt  No.  ER01-,i08O-OU0i 

Take  notice  on  September  20,  2001, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  (^ommissmn 
(Commission),  two  executed  service 
agreements  with  Farmington  Electric 
Utility  System,  under  the  terms  of 
PNM's  Open  Access  Transmission 
Tariff.  One  agreement  is  f(;r  non-firm 
point-to-point  transmissi..m  service  and 
one  agreement  is  for  short-term  firm 
point-to-point  transmission  service. 
PNM  requests  the  date  of  the  agreement, 
August  27.  2001,  as  the  effective  date  for 
the  agreements   PNM\  filing  is  d\ailable 
for  public  inspection  at  its  offices  in 
.■Mbuquerque.  New  Mexico 

Copies  of  the  filing  have  been  sent  to 
Farmington  Electric  Utility  System,  and 
to  the  New  Mexico  Public  Regulation 
Commission 

Comment  date:  October  1  1 .  200 1 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ERO 1-308 1-000] 

Take  notice  that  on  September  20 
2001,  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing  with 
the  Federal  Energy  Regulatory 
Coramissicm  (Commission),  two 
executed  service  agreements  with 
Conoco  Gas  &  Power  Marketing,  iindt'r 
the  terms  of  PNM's  Open  Acre>s 
Transmission  Tariff  One  agreement  is 
for  non-firm  point-to-point  transmission 
service  and  one  agreement  is  for  short- 
term  firm  point-to-point  transn.ission 
service.  PNM  requests  the  date  of  th>' 
agreement,  August  24.  2001.  as  thf 
effective  date  for  the  agreements.  PN.M  s 
filing  is  available  for  public  inspection 
at  its  offices  m  .Mbuquerque,  New- 
Mexico 

Copies  of  th>'  filing  have  been  sent  to 
Conoco  Gas  &  Power  Marketing,  and  to 
the  New  Mexico  Puhlir  Regulatinn 
Commission 

Comment  date.  October  1 1 .  200 1 .  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 


1 1.  American  Transmission  Company 
LLC 

(Docket  No.  ER01-3082-O00| 

Take  notice  that  on  September  19, 
2001.  American  Transmission  Companv 
LLC  (ATCLLC)  tendered  for  filing  with' 
the  Federal  Energy  Regulatory 
Commission  (Commission).  Firm  and 
Non-Firm  Puint-to-Point  Service 
.\greements  for  Consumers  Energy 
Company  d/b/a  Consumers  Energy 
Traders.  ATCLLC  requests  an  effective 
date  of  September  1.1  2001. 

Comment  date:  October  10,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Western  System  Coordinating 
Council 

(Docket  No.  ER01-3085-O00| 

Take  notice  that  on  September  20, 
2001.  the  Western  Svstems  Coordinating 
Council  (WSCC)  tendered  for  filing  with 
the  Federal  Energv  Regulatory 
Commission  (Commission),  certain 
revisions  to  its  Unscheduled  Flow 
Mitigation  Plan  (Plan)  intended  to 
increase  the  numbers  of  available  hours 
of  coordinated  nperations  under  the 
Plan,  and  to  update  other  provisions  of 
the  Plan.  The  WSCC  requests  an 
effective  date  of  October  1.  2001  for 
these  changes 

Copies  of  this  filing  were  served  on  all 
members  of  the  VVSCX>  and  all  affected 
state  commissions 

Comment  date:  {)( tuber  11,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  ISO  New  England  Inc. 

[Docket  No.  ERO 1-3086-000] 

Take  notice  that  on  September  20. 
2001.  ISO  New  England  Inc.  (the  ISO) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  amendments  under 
Section  20.t  nf  the  Federal  Power  Act  to 
the  Special  Interim  Market  Rule 
originally  filed  with  the  Commission  on 
November  1,  2000. 

Copies  of  said  filing  have  been  served 
upon  the  Secretarv  of  the  NPC.  the 
Participants  in  the  New  England  Power 
Pool,  and  upon  the  .New  England  State 
Govi^rnors  and  Rfgulatorv  (Commissions. 

Comment  date:  October  11.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  South  Carolina  Electric  &  Gas 
Company 

IDocket  No.  ERO 1-3087-000] 

Take  notice  that  on  September  19, 
2001,  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  submitted  to  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  service  agreement 


establishing  North  Carolina  Electric 
Membership  Corporation  as  a  customer 
under  the  terms  of  SCE&G's  Negotiated 
Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
August  8,  2001  to  coincide  with  the  first 
day  service  was  provided  under  the 
agreement:  alternatively,  SCE&G 
requests  an  effective  date  no  later  than 
September  20,  2001,  Accordingly, 
SCE&G  requests  w'aiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
North  Carolina  Electric  Membership 
Corporation  and  the  South  Carolina 
Public  Service  Commission, 

Comment  date:  October  10,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Hudson  Gas  &  Electric 
Corporation 

IDocket  No.  EROl -.3088-0001 

Take  notice  that  on  September  19, 
2001,  Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
revisions  to  its  Rate  Schedule  FERC  No. 
201  which  sets  forth  the  terms  and 
charges  for  transmission  facilities 
provided  by  the  Company  to 
Consolidated  Edison  Company  of  New- 
York,  Inc.  (Con  Edison)  and  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk)  for  the  transmission  of  output 
from  the  Roseton  Generating  Station. 

The  aforementioned  revisions  address 
the  development  of  actual  annual  costs 
for  2000  which  amounted  to  $176,930  to 
Con  Edison  and  5360,390  to  Niagara 
Mohawk  and  are  the  basis  for  charges 
for  the  period  January  1,  2001  through, 
and  including,  January  30,  2001. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1 , 
2001  as  agreed  to  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison, 
Niagara  Mohawk  and  the  State  of  New- 
York  Public  Serv'ice  Commission. 

Comment  date:  October  10,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCorp 

IDocket  No.  EROl -3089-000) 

Take  notice  that  on  September  20, 
2001 ,  PacifiCorp  tendered  for  filing  with 
the  Federal  Energy  Regulatory- 
Commission  (Commission  or  FERC).  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
PacifiCorp's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  11  (Tariff).  The 
Tariff  is  being  revised  only  to  change 
the  pagination. 


Federal  Register/ Vol.  66,  No.  189/Friday,  September  28.  2001 /Notices 


49661 


Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  October  1 1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Transmission  Systems, 
Inc. 

(Docket  No.  ERO 1-3090-000] 

Take  notice  that  on  September  21. 
2001.  American  Transmission  Systems, 
Inc.,  filed  with  a  Service  Agreement  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  Calpine 
Energy  Services.  L.P.,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  American  Transmission 
Systems.  Inc.  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER99-2647- 
000.  The  proposed  effective  date  under 
the  Service  Agreement  is  September  20, 
2001  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  American  Transmission  Systems, 
Inc. 

[Doclcet  No  EROl-3091-0001 

Take  notice  that  on  September  21 , 
2001,  American  Transmission  Systems, 
Inc.  filed  a  Service  Agreement  to 
provide  Firm  Point-to-Point 
Transmission  Service  for  Calpine 
Energy  Services,  L.P..  the  Transmission 
Customer.  Services  are  being  provided 
under  the  American  Transmission 
Systems,  Inc.  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER99-2647- 
000.  The  proposed  effective  date  under 
the  Service  Agreement  is  September  20, 
2001  for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  October  12,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisvest-Connecticut,  LIX;  and  NRG 
Connecticut  Power  Assets  LLC,  NRG 
Connecticut  Power  Assets  LLC,  NRG 
Connecticut  Power  Assets  LLC 

[Docket  Nos.  ECOl-70-000  and  EROl-1259- 
000  (Consolidated).  EG01-12i-000.  EGOl- 
185-000  (Not  Consolidated)! 

Take  notice  that  on  September  21, 
2001,  Wisvest-Connecticut,  LLC  and 
NRG  Connecticut  Power  Assets  LLC 
(NRG),  notified  the  Commission  of  the 
withdrawal  of  their  application  for 
authority  under  Section  203  of  the 
Federal  Power  Act  to  dispose  of 
jurisdictional  facilities,  filed  with  the 


Commission  in  Docket  No.  EC01-70- 
000  on  Februar>'  16.  2001 .  as 
subsequently  amended. 

In  addition,  NRG  notified  the 
Commission  of  the  withdrawal  of  its 
application  for  market-ba.sed  rate 
authority  under  Section  205  of  tho 
Federal  Power  Act.  which  wa.s  filed 
with  the  Commission  on  February  20. 
2001  in  Docket  No  EROl -1259-000.  as 
subsequently  amended  Furthermore,  m 
light  of  the  above,  pursuant  to  Section 
365.8  of  the  Commission's  regulatuins. 
NRG  also  notified  the  Commission  of 
this  material  change  in  facts  regarding 
NRG's  application  for  exempt  wholcsah' 
gene-ator  ("EWG")  filed  with  the 
Commission  on  February  8.  2001  in 
Docket  No.  EGO1-121-OO0.  as 
subsequently  amended.  red(K  keted  as 
Docket  No.  EGOl -185-000.  and 
ultimately  approved  by  operation  of 
law. 

Comment  dafe.  October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Dominion  Dresden  Ser>'ices 
Company,  Inc. 

[Docket  No  EGOl-331-OOo; 

Take  notice  that  on  September  20 
2001.  Dominion  Dresden  Services 
Company.  Inc.  (DDSA)  filed  with  the 
Federal  Energy  Regulatory'  Commission 
an  application  for  determination  nf 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

DDSA.  a  Delaware  corporation,  is  a 
wholly  owned  subsidiary  of  Dominion 
Energy,  Inc.  (DEI)  also  a  Virginia 
corporation.  DEI  is  a  wholly  owned 
subsidiary  of  Dominion  Resources.  ln( 
a  Virginia  corporation  DDSA  will  be 
directly  and  exclusively  engaged  in  the 
business  of  operating  and  selling 
electricity  at  wholesale  from  an 
approximately  668  MW  (nominal) 
generating  facility  currently  under 
construction  near  Dresden,  Ohm 

Comment  date:  October  15.  2001    in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

21.  Dominion  Armstrong  Services 
Company,  Inc. 

[Docket  No  EG01-332-000| 

Take  notice  that  on  September  20 
2001,  Dominion  Armstrong  Services 
Company.  Inc.  (  "DASA  ")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 


DASA  a  Delaware  corporation,  is  a 
wholly  owned  subsidiary  of  Dominion 
Energy,  Inc.  (DEI)  also  a  Virginia 
corporation  DEI  is  a  wholly  owned 
subsidiary  of  Dominion  Resources,  Inc., 
a  Virginia  (orporation.  DASA  will  be 
directly  and  exclusively  engaged  in  the 
business  of  operating  and  selling 
t'lei  tric:ity  at  wholcsrtlc  from  an 
approximately  bbU  MW  inominal) 
j^enerating  facility  currently  under 
(.onstruction  m  .ArnT-lri'iitJ  County, 
Pennsyhanid 

Comment  dafe.  October  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
(Commission  will  limit  its  consideration 
of  (  omments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

22.  Dominion  Troy  Services  (ompany, 
Inc. 

[Docket  No.  EGOl-333-OOOl 

Take  notice  that  on  September  20. 
2001,  Dominion  Troy  Services 
Company  Inc.  (DTSA)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission.  (Commission) 
an  appli(  afion  for  determination  of 
exempt  whole.sale  genprator  status 
pursuant  to  i'art  <('')  '  if  'he 
Ciommissiun  s  regulatums- 

Comment  date:  October  15.  2001,  in 
act  ordanc  e  with  Standard  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  (  omments  to  those  that  concern  the 
adequai  v  or  accuracy  of  the  application 

23.  Dominion  Pleasants  Services 
Cx)mpany.  Inc. 

ll'.i  kp!  \.'   KlrOl- 134-0001 

Take  notice  that  on  September  24. 
2001.  Dominion  Pleasants  Services 
( iumpany  Inr   iDPSA)  filed  with  the 
Federal  Energy  Regulatory'  Commission 
an  application  for  determination  of 
exempt  wholesale  fciciicrator  status 
pursuant  to  Fart  it>'>  cl  the 
(Commission's  regulations. 

DPS  A,  a  Delaware  corporation,  is  a 
wholly  owned  subsidiary  of  Dominion 
Knergy,  Inc  (DEI)  also  a  Virginia 
corporation  DEI  is  a  wholly  owned 
subsidiary  of  Dominion  Resources.  Inc. 
a  \  irginia  t  orporation.  DPS  A  will  be 
dirfH  tly  and  exclusively  engaged  in  the 
business  of  operating  and  selling 
ele(:tric:itv  at  vvhdlf^alt"  from  an 
approximatt'U  ■^S'-  MU  u'Ti'Tating 
facility  currently  undc:  ■    n^truction  in 
Pleasants  (".ountv.  West  \  ircnia 

Cninrnt-nt  date  Orlobfr  IJ^i,  2001.  in 
accordance  with  Stamlani  Paragraph  E 
at  the  end  of  this  notice  The 
Commission  will  limit  its  consideration 
of  ( nmments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


49662 


Federal  Register  '  Vol.  66,  No.  189 /Friday,  September  28,  2001 /Notices 


Standard  Paragraph 

E.  Anv  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214)  .■Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwTA-  ferc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See.  18 
CFR  385,2001(a](l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link 

David  P,  Boer^ers.  . 

SFcrftnr.  I 

|FR  Dof    01-24303  Filed  9-27-01;  8:45  am] 

WLUNG  COOe  671 7-01 -M  i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Convey 
Easement  and  Soliciting  Comments. 
Motions  To  Intervene,  and  Protests 

Septfmb»'r  J4   Jiio', 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection 

a.  Application  Type  .^uth()^lzalion  to 
convey  an  easement  across  certain 
Coosa  River  Project,  H,  Neely  Henr>' 
Development  lands  and  waters  to  the 
City  of  Gadsden,  .Alabama  fur  the 
development  of  a  municipal  golf  course. 

b.  Project  So  2146-091 

c.  Date  Filed:  August  15,  2001. 
d  Licensee  Alabama  Power 

Company 

e.  S'ame  of  Project:  Coosa  River 
Hydroelectric  Project, 

f.  Location  On  the  Coosa  River,  in 
Calhoun.  St,  Clair  and  Etowah  Counties, 
Alabama  This  project  does  not  occupv 
any  federal  lands 

g.  Filed  Pursuant  to  Federal  Power 
Act.  16  U,S,C,  791la]-825(r), 


h,  Luf'nsee  (lontact:  Mr,  Jim  Crew, 
Alabama  Power  Company.  PO,  Box 
2641,  Birmingham.  Alabama  35291, 
(205) 257-4265, 

i,  FERC  Contact  .\n\  questions  on 
this  notice  should  be  addressed  to  Jean 
Potvin,  )ean.potvine)ferc,fed,us,  or  (202) 
219-0022, 

j  Deadline  for  filing  comments  end  or 
motions:  Octoher  25.  2001, 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr,  David 
P,  Boergers.  Secretary.  Federal  Energy 
Regulator\'  ('ommission.  888  First 
Street.  NE  .  Washington,  DC  20426, 
Comments,  protests  and  interventions 
mav  be  filed  electronically  via  the 
internet  in  lieu  of  paper  See,  18  CFR 
385  2001(a)(l)(iii)  and  the  instructions 
on  the  C;ommission's  web  site  at 
http :/ /www. fere  fed. us frfi/doorbell.htm. 
Please  reference  the  following  number, 
P-2 146-091,  on  any  comments  or 
motions  filed, 

k.  Description  of  Proposal:  The 
licensee  proposes  to  convey  an 
easement  for  (1)  a  berm  to  hold  water  in 
a  small  lake  at  summer  pool  and  an 
adjoining  concrete  rubble  retaining  wall, 

(2)  certain  excavation  and  fill  activities, 

(3)  a  small  bridge  for  a  golf  cart  crossing, 

(4)  associated  drainage  structures  and 

(5)  a  permanent  water  quality 
monitoring  station  near  the  outfall  of  the 
small  lake  into  the  river  channel, 

1,  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE,,  Room  2A. 
Washington,  DC  20426,  or  by  calling 
202-208-1371   The  application  may  be 
viewed  on-line  at  http:// 
www.ferc.fed.us/online/rims  htm  (call 
202-208-2222  for  assistance),  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m   Individuals  desiring  to  be  included 
on  the  Commission  s  mailing  list  should 
so  indicate  by  writing  to  the  Secreteiry 
of  the  Commission 

n.  Comments,  Protests,  or  Motions  to 
Intprvf'n*^ — .Anvone  may  submit 
(  omments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  C:FR  385,210,  ,211,  .214, 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  •.  •PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  tlie  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P,  Boergers, 

Secretary 

(PR  Doc,  01-24298  Filed  9-27-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

.September  24,  2001, 

Take  notice  that  the  following 
Settlement  Agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Settlement 
Agreement. 

b.  Project  No.:  2496-051, 

c.  Date  filed:  September  13,  2001. 

d.  Applicant:  Eugene  Water  &  Electric 
Board. 

e.  Name  of  Project:  Leaburg- 
Walterville  Hydroelectric  Project. 

f.  Location:  On  the  McKenzie  River,  in 
Lane  County,  Oregon.  The  project  does 
not  occupy  any  federal  land. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602, 

h.  Applicant  Contact:  Gale  Banry, 
Relicensing  Project  Manager.  Eugene 
Water  &  Electric  Board,  500  East  4th 
Avenue,  P.O,  Box  10148,  Eugene,  OR 
97440,(541)484-2411, 

i.  FERC  Contact:  John  Smith,  202- 
219-2460,  john,sraith@ferc.fed.us. 

j.  Deadline  for  filing  comments: 
October  15,  2001.  Reply  comments  due 
October  30,  2001, 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P.  , 
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Boergers,  Secretan',  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  (http://ww\v. fere. gov)  under  the 
"e-Filing"  link. 

The  Commissions  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  ser\e  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Filing:  Eugene  Water 
&  Electric  Board  filed  the  Settlement 
Agreement  on  behalf  of  itself  and  the 
U.S.  Department  of  Commerce's 
National  Marine  Fisheries  Service 
(NMFS)  and  the  U.S.  Department  of  the 
Interior's  Fish  and  Wildlife  Service 
(FWS).  The  purpose  of  the  Settlement 
Agreement  is  to  resolve  among  the 
signatories  issues  raised  in  NMFS's  and 
FWS's  pending  Request  for  Rehearing 
and  Reconsideration  and  EWEBs 
pending  Petition  for  Rehearing  of  the 
Commission's  April  27,  2000,  Order  on 
Remand  and  Lifting  Stays  for  the 
Leaburg-Walterville  Hydroelectric 
Project  (FERC  Project  No.  2496).  The 
signatories  request  that  the  Commission 
accept  the  Offer  of  Settlement;  approve 
the  Agreement  and  the  construction 
schedule  proposed  pursuant  to  license 
article  403  (Attachment  2  to  the  Offer  of 
Settlement)  without  material 
modification;  substitute  revised  and 
updated  license  articles  410,  416,  417, 
418.  419,  420,  and  421  (Attachment  3  to 
the  Offer  of  Settlement)  for  those 
contained  in  the  license  as  issued  on 
March  24,  1997;  and  delete  Appendices 
A  and  B  from  the  March  24.  1997 
license  order.  Comments  and  reply 
comments  on  the  Settlement  Agreement 
are  due  on  the  dates  listed  above. 

1.  A  copy  of  the  Settlement  Agreement 
is  on  file  with  the  Commission  and  is 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS  " 
link-select  "Docket  #"  and  follow 
instructions  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-24299  Filed  9-27-01;  8:4.'i  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Rescheduled  SIxtti  Interstate 
Natural  Gas  Facility-Planning  Seminar 
Presentation  of  Staff's  Findings 

.September  24.  2001. 

The  Office  of  Energy  Pnijects  has 
rescheduled  it.s  sixth  in  a  series  of 
public  meeting.s  for  the  purpose  of 
exploring  and  enhancing  strategies  for 
constructive  public  par1iripatit)n  in  the 
earliest  stages  of  natural  gas  fa(  ilit\ 
planning.  This  seminar  will  be  held  in 
VVashington.  DC  at  the  Federal  Energv 
Regulatory-  Commissitm  on  Frida\ 
October  26.  2001  '  The  seminar  will 
focus  on  the  staffs  report  entitled: 
"Ideas  For  Better  Stakeholder 
Involvement  In  The  Interstate  Natural 
Gas  Pipeline  Planning  Pre-Filing 
Process  "  and  provide  an  opportunit\  fur 
an  open  discussion  of  the  report 

We  are  inviting  all  attendees  from  our 
previous  seminars  and  any  other 
interested  persons;  natural  gas 
companies;  Federal,  state  and  local 
agencies;  landowners  and  non- 
governmental organizations  with  an 
interest  in  searching  for  improved  wavs 
to  do  business  to  )oin  us  We  will 
specifically  discuss  the  findings  in 
staffs  report  and  the  overall  facility 
planning  process,  not  the  merits  of  any 
pending  or  planned  pipeline  pro)ert>- 

The  staff  report  can  be  downhwided 
from  tbe  FERC  web-site  at  www.ferc.gov 
or  requested  by  e-mail  at  gas  outrearh 
feedback@ferc. fed  us 

At  the  seminar,  the  staff  of  the 
Commission's  Office  of  Energ>  Pro]erts 
will  give  a  presentation  on  the  findings 
in  the  staff  report.  These  were  compiled 
from  our  first  five  seminars  in  Albany. 
New  York;  Chicago,  Illinois;  Tampa. 
Florida;  Seattle.  Washington:  and 
Portsmouth,  New  Hampshire  We  will 
discuss  each  set  of  action  options 
stakeholders  can  use  as  tools  to  improve 
their  involvement  in  the  pre-filing 
planning  process.  The  open  discussion 
time  will  focus  on  ideas  people  have  for 
implementing  the  options  and  also 
experiences  people  have  had  with  them 

■The  meeting  will  be  held  in  the  FERC 
Headquarters  at  888  1st  St.,  NE  . 
Washington,  DC.  The  meeting  is 
scheduled  to  start  at  9;30  am  and  finish 
at  12  noon. 

If  you  plan  to  attend,  please  email  our 
team  by  October  22.  2001  at 
gasoutreach@ferc.fed,us  Or,  you  can 


respcind  \  u  i,i(  vniMh^  \,,  I'l-nnie  Lewis- 
Partee  at  2()J^(ih-(j.i.')j.  i'luase  include 
in  the  re'^j  >  ii^i  the  names,  addresses, 
and  telephone  numbers  of  ail  attendees 
from  your  organization.  We  will  send  an 
acknowledgment  of  your  request. 

If  you  have  any  questions,  you  may 
contact  anv  of  the  staff  listed  below: 
Richard  Hoffmann.  202/208-0066 
Lauren  O  Donnell.  202/208-0325 
Jeff  Shenot,  202/219-2178 
Howard  Wheeler.  202/208-2299 

].  Mark  Robinson, 

Director,  Office  of  Energy  Projects. 

(PR  Doc.  01-24306  Filed  9-27-01;  8:45  am] 
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'■  Please  nolo  that  this  nict'tiiiy;  »a^  'jriRinally 
s<  heduled  for  September  20.  2(J(>1,  at  the  I  tRC 
Headquarters  in  Washinplon,  LX~  but  was 
postponed. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Protect  No  2634] 

Great  Northern  Paper,  Inc:  Notice  of 
Proposed  Restricted  Service  List  tor  a 
Programmatic  Agreement  for 
Managing  Properties  Included  In  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

Septemt)er  24.  2UU1 

Rule  2010  of  the  Federal  Energy 
Regulatorv  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary- 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.'  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who   in  the  ludgment  of  the  decisional 
duthoritv  establishing  the  list,  are  active 
participants  with  r>  vf-i  t  to  the  phase  or 
issue  in  the  pnx  •''■,iin,  fnr  which  the 
list  is  establisheii 

The  (  (immissiun  is  consulting  with 
the  Maine  State  Historic  Preservation 
Officer  (hereinafter,  SHPO)  and  the 
,^dvlso^  C,ouncil  on  Historic 
Preserv  ation  (hereinafter.  Council) 
pursuant  to  the  Council's  regulations.  36 
CFR  part  800,  implementing  Section  106 
of  the  National  Historu  Preser\'ation 
.'\ct.  as  amended.  (16  IJ  S.C.  Section 
4700  tf)  prepare  a  programmatic 
agreement  for  managing  properties 
included  in.  or  eligible  for  inclusion  in. 
the  National  Register  of  Historic  Places 
at  the  Storage  Project  (FERC  No.  P- 
2634). 

The  prdgraiiiinatic  agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
(iniiusMin's  Section  106 


'  18  CFR  385.2010. 
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responsibilities  for  all  individual 
undertakings  carried  out  in  accorddme 
with  the  license  until  the  license  expires 
oris  terminated  (36  CFR  800  14)  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  above  project 
would  be  fulfilled  through  the 
programmatic  agreement,  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  Order  issuing  a  license 

Great  Northern  Paper,  Inc.  as 
prospective  licensee  for  Project  No  P- 
2634,  and  the  Passamaquoddy  Indian 
Tribe.  Penobscot  Indiafi  Nation,  and 
U.S.  Bureau  of  Indian  Affairs  have 
interest  in  this  proceeding  are  invited  to 
participate  in  consultations  to  develop 
the  programmatic  agreement  and  to  sign 
as  a  concurring  party  to  the 
programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  sen.ice  list  for  Project  No.  P- 
2634  as  follows 
Dr.  Laura  Henley  Dean,  Advisory- 

Council  on  Historic  Preservation,  The 
Old  Post  Office  Building,  Suite  803, 
1100  Pennsvlvanid  .Avenue,  N\V  , 
Washington,  DC  20004 
Earle  G.  Shettlewnrth.  Ir.,  State  Historic 
Preservation  Officer.  Maine  Historic 
Preservation  Commission.  5,5  Capitol 
Street.  65  State  House  Station 
Augusta,  Maine  043  33 
Brian  R.  Stetson.  Manager  of  I 
Environmental  ,\ffair^,  Great  Northern 
Paper,  Inc  ,  Engineering  and  Research 
Building,  1  Katahdin  Ave  , 
Millinocket,  .Maine  04462-1  ^"3 
Richard  H  Hamilton,  Clhief,  Penobscot 
Indian  Nation,  6  River  Road;  Indian 
Island,  Old  Town,  Maine  04468 
Gregory  VV  Sample.  Drummond 
Woodsum  &  NlacMahon,  245 
Commercial  Street,  P.O  Box  9781. 
Portland.  Maine  04104-5081 
|im  Harriman.  U  S   Bureau  of  Indian 
Affairs.  Eastern  Area  Office,  M.S. 
26Q-VASQ,  3701  Fairfax  Drive, 
.Arlington,  Virginia  22203-1700 
Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date 

An  original  and  8  copies  of  anv  sut  h 
motion  must  be  filed  with  the  Secretary 
of  the  Commission  (888  First  Street. 
NT..  Washington,  DC  20426)  and  must 
be  served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 


of  the  15  dd\  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion, 

David  P.  Boergers, 

Secretary. 

fPR  Dnr  01-24n00  Filed  9-27-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Montana/Dakotas  Regional 
Transmission  Study  Scope 

agency:  Western  Area  Power 
.Administration,  D(JE. 
ACTION:  Notice  of  public  workshop  and 
request  for  comments. 

SUMMARY:  The  Western  .\rea  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  nf  Energv,  will  hold  a 
public  workshop  to  solicit  input  on  a 
planning  study  of  transmission 
expansion  options  and  projected  costs 
in  Western's  Upper  Great  Plains  Region, 
Western  is  soliciting  suggestions  from 
interested  parties  for  the  sites  in 
Montana  and  North  Dakota  that  should 
be  studied  as  potential  locations  for  new 
generation  and  possible  transmission 
alternatives  needed  to  deliver  these 
resources  to  the  eastern  and  western 
electric  grids.  This  study  is  being 
conducted  in  accordance  with  the 
Supplemental  Appropriations  Act, 
2001,  (Pub.  L  107-20,  C:hapter  4) 
Western  will  accept  oral  and  written 
comments  on  the  study  scope  at  the 
workshop  and  will  accept  written 
comments  until  November  2,  2001    A 
final  s(  ope  of  study  will  be  published 
Niivember  21.  2001.  and  posted  on 
Western's  Website  at  wi\iv  wnpa.gov. 
DATES:  The  w(jrkshop  will  be  held 
October  19.  2001.  from  9:30  a.m.  to  12 
p.m.  (noon)  and  1  p.m.  to  4:30  p.m. 
MDT  Lunch  will  not  be  provided.  All 
comments  must  be  received  by 
November  2.  2001.  to  assure 
consideration. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  Hotel.  27  North  27th 
Street.  Billings.  Montana.  All  comments 
should  be  sent  to:  Ms  Robin  Johnson. 
Pniject  Manager.  Western  Area  Power 
.Administration.  2900  4th  .Avenue  North. 
Hillings,  MT  59101-1266  CJimments 
mav  also  be  faxed  to  (406)  247-7408  or 
e-mailed  to  UGPRStudySiwapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Robin  Johnson.  Project  Manager,  Upper 
Great  Plains  Customer  Region.  Western 
.Area  Power  .Administration.  2900  4th 
Avenue  North.  Billings.  MT  59101- 


1266.  telephone;  (406)  247-7426,  e-mail: 
I  'GPRStudy^wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Upper 
Great  Plains  Region  owns,  operates,  and 
maintains  7,700  miles  of  transmission 
and  99  substations  in  Montana,  North 
Dakota,  South  Dakota,  Minnesota,  Iowa, 
and  Nebraska.  This  transmission  grid 
was  designed  and  constructed  to  deliver 
Federal  hydropower  to  more  than  300 
preference  customers  in  the  Region,  but 
is  constrained  from  accepting  new 
generation  resources  presently  being 
planned  in  Montana  and  North  Dakota. 
This  study  will  identify  potential  new 
generation  sites  and  evaluate 
enhancements  to  the  existing 
transmission  system  along  with  new 
transmission  projects  needed  to  deli%'er 
new  energy  resources  to  customers  in 
both  the  east  and  west  grids. 

The  workshop  will  consist  of  a  brief 
presentation  on  transmission  constraints 
in  the  Western  transmission  system, 
possible  remedies,  and  presently 
plaimed  system  improvements.  Open 
discussion  of  new  projects  will  follow. 
Maps  of  the  existing  transmission 
system  will  be  available  to  assist 
workshop  participants  in  locating 
proposed  projects.  Western's  staff  will 
review  the  proposed  projects  and 
develop  a  final  scope  of  study  by 
November  21.  2001.  The  final  study 
scope  will  be  posted  on  Western's 
Website  at  www.wapa.gov.  Various 
types  of  generation  and  both  alternating 
current  and  direct  current  technology 
will  be  considered.  The  study  will 
require  assumptions  as  to  future 
generation  locations  for  creation  of  a 
benchmark  model.  Power  flow  and 
stability  analyses  will  be  conducted  on 
the  selected  scenarios  as  limited  by 
study  schedule  and  budget.  A  final 
report  of  study  results  will  be  published 
in  June  2002  and  posted  on  Western's 
Website  at  www.  wa pa  gov.  Electronic 
copies  will  be  available  by  request. 

Dated:  September  14.  2001. 
Michael  S.  Hacskaylo, 

Administrator. 

!FR  Doc.  01-24313  Filed  9-27-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  7069-8] 

Agency  Information  Collection 
Activities;  OUAB  Responses 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 


Federal  Register/ Vol.  66.  No.  189/Friday,  September  28.  2001    Notice.'. 


49665 


requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  OMB  control  number  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  260-2740,  or  email  at 
Farmer.sandv@epa.gov,  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1849.01:  Landfill 
Methane  Outreach  Program;  was 
approved  06/05/2001;  OMB  No.  2060- 
0446;  expires  10/31/2003. 

EPA  ICR  No.:  1643.04:  Application 
Requirements  for  the  Approval  and 
Delegation  of  Federal  Air  Toxics 
Programs,  to  State,  Territorial.  Local, 
and  Tribal  Agencies;  in  40  CFR  Part  63. 
subpart  E;  was  approved  06/05/2001; 
OMB  No.  2060-0264;  expires  06/30/ 
2004 

EPA  ICA  No.  0222.05:  Investigation 
into  Possible  Noncompliance  of  Motor 
Vehicles  with  Federal  Emission 
Standards:  was  approved  06/05/2001; 
OMB  No.  2060-0086;  expires  06/30/ 
2002. 

EPA  ICR  No.  1687.05:  NESHAP 
Aerospace  Manufacturing  and  Rework 
Operations;  in  40  CFR  part  63,  subpart 
GG;  was  approved  05/31/2001;  OMB 
No.  2060-0314;  expires  05/31/2004. 

EPA  ICR  No.  1080.10:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  Benzene  Emission  from 
Benzene  Storage  Vessells  and  Coke  by- 
product recovery  plants  in  40  CFR,  part 
61,  subpart  L  &  Y  was  approved  08/01/ 
2001;  OMB  No.  2060-0185;  expires  08/ 
31/2004. 

EPA  ICR  No.  1135.07:  New  Source 
Performance  Standards  (NSPS)  for 
Magnetic  Tape  Coating  Facilities;  40 
CFR  part  60,  subpart  SSS;  was  approved 
02/15/01;  OMB  No.  2060-0171;  expires 
02/29/2004. 

EPA  ICR  No.  0574.11:  Pre- 
Manufacture  Review  Reporting  and 
Exemption  Requirements  for  New 
Chemical  Substances  and  Significant 
New  Use  Reporting  Requirements  for 
Chemical  Substances;  in  40  CFR  Part 
720,  721,  723  and  725;  was  approved 
07/23/200;  OMB  No.  2070-  0012; 
expires  07/21/2004. 

EPA  ICR  No.  1432.20:  Recordkeeping 
and  Periodic  Reporting  of  the 


Production  Import.  Recycling. 
Destruction.  Transshipment  and 
Feedsto(;k  L'se  of  Ozone-Depleting 
Substances;  in  40  CFR  Pari  82  l.i.  was 
approved  07/19/2001;  OMB  No   20fi{V 
0170;  expires  09/30/2001 

EPA  ICR  No   1710  03.  Residenlial 
Lead-Based  Paint  Hazard  Disclosurt' 
Requirements;  in  40  CFR  Part  745 
subpart  F;  was  approved  07/03/2001, 
OMB  No.  2070-0151;  expires  07/31/ 
2004. 

EPA  ICR  No.  1246.08:  Rule  Related 
Replacement  ICR  to  the  Existing  ICR 
entitled  "Reporting  and  Recordkeeping 
for  Asbestos  Abatement  Worker 
Protection";  in  40  CFR  part  763.  subparl 
G;  was  approved  07/23/01;  OMB  \u 
2070-0072;  expires  07/31/2004 

EPA  ICR  No.  1693  02.  Plant- 
Incorporated  Protectants.  CBI 
Substantiation  and  Adverse  Effects 
Reporting;  was  approved  07'23/2001. 
OMB  No.  2070-0142;  expires  07/31/ 
2004. 

EPA  ICR  No.  1593  05:  Standards  of 
Performance  for  Air  Emission  Standards 
for  Tanks,  Surface  Impoundments  and 
Containers,  in  40  CFR  part  264,  subpart 
CC.  and  40  CFR  part  265:  was  apprn\  .>(i 
07/11/2001;  OMB  No   2060-0318; 
expires  on  07/31/2004 

Short  Term  Extensions 

EPA  ICR  No   1012  06.  Pnlvchlonnatod 
Biphenvls  (PCBs)  Disposal  Permitting 
Regulation;  OMB  No  2070-0011  on  06/ 
29/2001  OMB  extended  the  expiration 
date  through  07/31  2001 

EPA  ICR  No.  101 1  40:  Partial 
Updating  of  TSCA  Inventorv  Data  Base. 
Production  and  Site  Reports.  OMB  No 
2070-0070;  on  06/30/2001  OMB 
extends  the  expiration  date  through  09- 
30/2001 

EPA  ICR  No  U8b~.07:  Polvf  hloriii<ited 
Biphenyls  (PCBs):  Manufacturing. 
Processing,  and  Distribution  in 
Commerce  Exemptions.  OMB  No  2070- 
0021;  on  06/29/2001  OMB  extended  the 
expiration  date  through  07/31/2001 

EPA  ICR  No   1001.06:  Poly(,hlonnate(i 
Biphenyls  (PCBs);  Exclusions. 
Exemptions,  and  Use  Authorizations. 
OMB  No.  2070-0008;  on  06/29/01  OMB 
extended  the  expiration  date  through 
07/31/2001. 

EPA  ICR  No.  1823  01.  Reporting  ami 
Recordkeeping  Requirements  under  the 
Perfluorocompound  (PFC')  EmisMon 
Reduction  Partnership  for  the 
Semiconductor  Industrv:  OMB  NO 
2060-0382;  on  06/29/01  OMB  extended 
the  expiration  date  through  09/30/2001 

Comment  Filed 

EPA  ICR  No.  1957.01.  Reporting  and 
Recordkeeping  Requirements  for  Metal 
Coil  Surface  Coating  Plants;  on  06/07/ 


2001;  OMB  filnd  rnmment  and 
continue 

EPA  ICR  No.  1938.01:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  Municipal  Solid  Waste 
Landfill--   in  40  CFR.  pairt  60,  subparts 
CC  and  WWW     .n  06/07/2001;  OMB 
filed  comment  .hk)  (  ontinue. 

EPA  ICR  No.  1^51.01:  NESHAP  for 
Source  Categories;  Paper  and  Other  Web 
Coating  Operations;  in  40  CFR,  Part  63. 
subpart  [JU  on  06/14/2001;  OMB  filed 
comment  and  continue. 

EPA  ICR  No  1886.01:  Recordkeeping 
and  Reporting  Requirements  for 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP  for 
Manufacturing  of  Nutritional  Yeast 
Source  Categor\';  40  CFR,  part  63, 
subpart  CCCC;  on  08/01/2001;  OMB 
filed  comment. 

Withiirin'i'n 

EPA  ICR  No.  1969.01;  National 
Emission  Standards  of  Hazardous  Air 
Pollutants  (NESHAP)  ft-om 
Miscellaneous  Organic  Chemical 
Manufacturing;  was  withdrawn  from 
OMB  on  07/13/2001, 

Dated:  September  12,  2001 
Oscar  Morales. 

Director,  Collection  Strategies  Division 
|FR  Doc.  01-24376  Filed  9-27-01;  8:45  ami 
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Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request:  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  tor  Total  HAP  Emissions 
From  Pulp  and  Paper  Production  Pulp 
and  Paper  Source  Category — Process 
Operations 

AGENCY:  Environmental  Protection 

Ageni  V  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
l'a(ieru()rk  Reduction  Act  (44  U.S.C. 
/i5()1  i-t  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forw  arded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Total  HAP 
Emissions  from  the  Pulp  and  Paper 
Production  Source  Category — Process 
Operations,  OMB  Control  Number 
2060-0387,  expiration  date  September 
30,  2001   The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
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appropriate,  it  includes  the  actual  data 
collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  October  29.  2001 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1657,04  and  0MB  Control 
No.  2060-0387.  to  the  following 
addresses:  Susan  Aubv,  US 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
N.W  .  Washington.  DC  20460-0001:  and 
to  Office  of  Information  and  Reguiatorv 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  \  W. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATHDN  CONTACT:  For 
a  copv  of  the  ICR  contact  Susan  Aubv 
at  EPA  by  phone  at  (202)  260-t901,  by 
E-mail  at  aubv  susan^^epamail.epa.^ov 
or  download  off  the  Internet  at  http'' 
www.epagov'icr  and  refer  to  EP.^  ICR 
No,  1657  04.  For  technical  question.-) 
about  the  ICR  contact  Seth  Heminwav 
by  phone  at  (202)  564-7017  or  by  E-mail 
at:  heminway  seth^epagov 
SUPPLEMENTARY  INFORMATON: 

Title:  NESHAP— MACT  Subpart  S. 
Pulp  and  Paper  Production  Source 
Category — Process  Operations  (OMB 
control  number  2060-0387.  EPA  ICR 
No.  1657  04)  expiration  date  September 
30.  2001  This  review  is  for  an  extension 
of  the  currently  approved  information 
collection 

Abstract:  This  NESHAP  covering 
emissions  from  the  pulping  process 
relies  on  the  capture  and  destruction  of 
hazardous  air  pollutants  (HAP)  by  either 
burning  them  in  a  boiler  or  kiln  or  by 
mtroducing  them  into  the  wastewat^T 
treatment  system,  HAP's  captured  from 
bleaching  systems  are  controlled  with  a 
chlorine  gas  scrubber  The  record 
keeping,  notification  and  reporting 
requirements  of  the  standard  are 
critically  important  as  they  allow  the 
Agency  to  determine  to  which  facilities 
the  standards  apply  and  thev  enable  thf 
Agency  to  monitor  initial  and  ongoing 
compliance  with  the  standards.  As 
much  as  possible,  in  order  to  reduce  the 
burden,  the  compliance  monitoring  and 
record  keeping  requirements  are 
designed  to  cover  parameters  that  are 
already  being  monitored  as  part  of  the 
manufacturing  process 

Pulp  mill  owners  or  operators 
(respondents)  are  required  to  submit 
initial  notifications,  maintain  records  of 
the  occurrence  and  duration  of  anv 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facilitv.  or 
any  penod  during  which  the  monitonny 
system  is  inoperative.  Respondents  dr<^ 
required  to  monitor  and  keep  records  of 
specific  operating  parameters  for  each 


control  device  and  to  perform  and 
document  periodic  inspections  of  the 
closed  vent  and  wastewater  conveyance 
systems.  All  respondents  must  submit 
semi-annual  summarv  reports  of 
monitored  parameters,  and  they  must 
submit  an  additional  monitoring  report 
during  each  quarter  in  which  monitored 
parameters  were  outside  the  ranges 
established  in  the  standard  or  during 
initial  performance  tests.  A  source 
identified  to  be  out  of  compliance  with 
the  .NESHAP  will  be  required  to  submit 
quarterlv  repDrts  until  the  Administrator 
IS  satisfied  that  the  source  has  corrected 
its  compliance  problem.  These 
notification^,  reports,  and  records  are 
essential  in  determining  compliance, 
and  are  required  of  all  sources  subject 
to  MAC^T  standards  Since  none  of  the 
required  reports  tQ  the  Agency  have 
been  deemed  confidential  business 
information  they  will  not  be  treated  as 
such. 

An  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EP.^'s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15., 
Th^'  Federal  Register  document 
required  under  5  CFR  1320  8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  2.  2001  (66  FR8591):  no 
comments  were  received. 

Burden  Statpment  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  100  hours  per 
response  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technologv  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  priividing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  persrmnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  informatitm. 

Respondents/Affected  Entities:  Pulp 
mill  owners  or  operators. 

Estimated  S'umber  of  Respondents: 
162. 

Frequency  of  Response:  Semi-annual 
and  quartt'rlv. 

Estimated  Total  Annual  Hour  Burden: 
50,232. 


Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $370,500. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1657.04  and 
OMB  Control  No.  2060-0387  in  any 
correspondence. 

Dated:  September  12,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division 
(FR  Doc,  01-24377  Filed  9-27-01;  8:4.5  am] 
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Agency  kiformation  CoHection 
Activities;  Submission  to  OMB; 
Comment  Request;  EPA  ICR  No. 
0596.07;  Application  and  Summary 
Report  for  RFRA  Section  18 
Emergency  Exemption  for  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.],  this  document 
announces  that  the  following 
Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Application  and 
Summary'  Report  for  Emergency 
Exemption  for  Pesticides  (EPA  ICR 
No.0596.07;  OMB  No.  2070-0032).  The 
ICR.  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  activity  and  its  expected 
burden  and  costs.  The  Federal  Register 
document,  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  December  20,  2000  (65  FR  79823). 
EPA  received  no  comments  on  this  ICR 
during  the  60-day  comment  period. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  bctober  29. 
2001. 

ADDRESSES:  Send  your  comments, 
referencing  the  proper  ICR  number,  to: 
Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency.  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  and  send  a  copy  of  your 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
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Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA.  72.5 
17th  Street 
2050.3. 


N\V.,  Washington.  DC 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandv  Farmer  at  EPA  bv  phone  on  202- 
260-2740,  by  e-mail: 
farmer.sandy@epa.gov  or  arxess  the  ICR 
at  http://w'ww. epa.gov/icr/icr. htm  and 
refer  to  EPA  ICR  No.  0596.07:  OMB 
Control  No,  2070-0032. 
SUPPLEMENTARY  INFORMATION: 

ICR  Title:  Application  and  Summary 
Report  for  Emergency  Exemption  for 
Pesticides 

(EPA  ICR  0596.07.  OMB  Control  No. 
2070-0032) 

ICR  Status 

This  is  a  request  for  extension  of  an 
existing  approved  collection  that  is 
currently  scheduled  to  expire  on 
September  30.  2001.  EPA  is  asking  OMB 
to  approve  this  ICR  for  three  years. 
Under  5  CFR  1320.10(e)(2).  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  the 
submission  is  pending  at  OMB. 

Abstract 

This  information  collection  activity  is 
designed  to  provide  EPA  with  necessar\' 
data  to  evaluate  an  application  for 
permission  to  temporarily  ship  and  use 
a  pesticide  product  for  an  unregistered 
use  to  mitigate  an  emergency  situation, 
and  to  evaluate  the  effectiveness  of  that 
product  in  allaying  the  emergency.  The 
state  lead  agency,  territorial 
government,  or  federal  agency  evaluates 
the  need  to  submit  an  emergency 
exemption  application,  and  submit 
these  applications  to  EPA  for 
unregistered  uses  of  pesticides  they 
believe  are  warranted.  The  uses  are 
requested  for  a  limited  period  of  time  to 
address  the  emergency  situation  only. 
Applications  for  Section  18  emergency 
exemptions  are  submitted  at  the 
discretion  of  a  state.  U.S.  territory,  or 
federal  agency.  Should  one  of  these 
entities  apply  for  the  emergency,  then 
the  information  and  data  described  in 
the  ICR  must  be  submitted  to  EPA. 

Burden  Statement 

The  annual  respondent  burden  for 
collection  of  information  associated 
with  the  rule  is  estimated  to  average  99 
hours  per  application.  According  to  the 
Paperwork  Reduction  Act  (PRA), 
"burden"  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verihing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  complv  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  tn  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collertinn  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  tn  d 
collection  of  information  that  is  subjee  t 
to  approval  under  the  PRA.  unless  it 
displays  a  currently  valid  OMB  control 
number  The  OMP  control  numbers  for 
EPA's  information  collection>  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ILK 
notices,  and.  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  (^FR  pari 
9 

The  ICR  provides  a  detailed 
explanation  of  the  information 
collection  activity  and  the 
corresponding  burden  estimate,  which 
is  only  briefly  summarized  here. 

Respondents/affected  entities  States 
I'S  territories,  and  Federal  Agencic:-  that 
regulate  pesticides  or  pesticide 
products. 

Estimated  total  number  of  potential 
respondents:  60 

Frequency  of  response:  As  necessary, 
when  a  pest  emergency  is  identified  hv 
the  respondents 

Estimated  total/average  number  of 
responses  for  each  respondent:  10 
annually. 

Estimated  total  annual  hiirdt^n  hours 
59,400. 

Estimated  total  annual  non-labor 
costs:  $0. 

Changes  m  the  ICR  Since  the  L<jsf 
Approval:  The  total  annual  burden 
associated  with  this  ICR  has  increaspcf*' 
15,934  hours,  from  43,466  hours  in  the 
previous  ICR  to  59.400  hours  for  this 
ICR.  This  change  reflects  a  substantial 
increase  in  the  number  of  FIFR,\ 
Section  18  emergency  exemption 
applications  submitted  to  the  Agency 
and  is  described  in  detail  in  the  ICR. 
The  estimated  burden  per  application, 
which  decreased  slightly  due  to  an 
arithmetic  correction  to  the  estimate  in 
the  previous  ICR,  is  otherwise 
unchanged. 

According  to  the  procedures 
prescribed  in  5  CFR  1320  12.  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be         • 


submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated   September  20,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Dor  01-243^8  Filed  9-27-01;  8.45  am) 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7069-1] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review:  Comment  Request.  New 
Stationary  Performance  Sources 
(NSPS)  for  Hospital/Medical/lnfectious 
Waste  Incinerators 

AGENCY:  l,ii\  ir  nraental  Protection 

.•\u<'n(  \  [EPAj. 
ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ),  this  document  announces 
that  the  following  Information 
(  dIIih  tion  Request  (ICR)  has  been 
forw  arded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
rippro\al   Nev^  Stationary  Sources; 
Hospital  Medical  Infectious  Waste 
Inc  ineratiirs.  40  CFR  part  60.  subpart 
Ec  .  OMB  Control  Number  2060-0363. 
expiration  date  of  September  30,  2001. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES;  (dmments  must  be  submitted  on 

(.r  before  Ortdbcr  2^-1    ;-'n01. 

ADDRESSES:  Send  i  nninK'nt^    rtferencing 
EPA  ICR  Ni'    \7 Mi  ().<  rtiKl  OMH  Control 
\(!   20b(MJ363,  to  the  following 
addresses   Susan  Auby.  U.S. 
Environmental  Protection  Agency- 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue. 
N.W  ,  Washington.  DC  20460-0001;  and 
!■ '  Offii  •■  I  if  InfririTwit-  111  .iri'i  Regulatory 
.■\lfriir^,  ( )ffii  •■  "f  M<uMt.!«-i!;''nt  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  NW., 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  (if  the  1(;R  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901 .  by 
E-mail  at  Auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
Vi-ww. epa.gov/icr  and  refer  to  EPA  ICR 
No.  1730.03.  For  technical  questions 
about  the  ICR  contact  Jonathan  Binder 
in  the  Offic  e  of  Enforcement  and 
Comf)lianc  o  Assurance  at  (202)  564- 
2516  or  binder.jonathan@epa.gov. 
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SUPPt.EMENTARY  INFORMATION: 
Tide 

Information  Collection  for  New 
Stationar>'  Sources  Hospital-Medical/ 
Infectious  Waste  Incinerators,  40  CFR 
part  60.  subpart  Ec  .  0MB  Control 
Number  2060-0363.  expiring  9/30/01. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract 

Hospital/Medical  Infectious  Waste 
Incinerators  (HMIWIJ,  burning  hospital 
waste  and/or  medical  infectious  waste 
are  subject  to  specific  reporting  and 
recording  keeping  requirements. 
Notification  reports  are  required  related 
to  the  construction,  reconstruction,  or 
modification  of  an  HMIWI.  Also 
required  are  oae-time-only  reports 
related  to  initial  performance  test  data 
and  continuous  measurements  of  site- 
specific  operating  parameters  .\nnual 
compliance  reports  are  required  related 
to  a  variety  of  site-specific  operating 
parameters,  including  exceedance  of 
applicable  limits  Semi-annual 
compliance  reports  are  required  related 
to  emission  rate  or  operating  parameter 
data  that  were  not  obtained  when 
exceedances  of  applicable  limits 
occurred.  Affected  entities  must  retain 
for  five  years  the  reports  and  records 
that  are  required  under  40  CFR  part  hO. 
subpart  Ec  and  40  CFR  part  60. 
subpart — General  Provisions. 

Co-fired  combustors  and  incinerators 
burning  only  pathological,  low-level 
radioactive,  and/or  chemotherapeutic 
waste  are  required  to  submit  notification 
reports  of  an  exemption  claim,  and  an 
estimate  of  the  relative  amounts  of 
waste  and  fuels  to  be  combusted.  These 
co-fired  combustors  and  incinerators  are 
also  required  to  maintain  rec  ords  on  a 
calendar  quarter  basis  of  the  weight  of 
hospital  waste  combusted,  the  weight  of 
medical/infectious  waste  combusted. 
and  the  weight  of  all  other  hiels 
combusted 

All  reports  required  under  the  New 
Source  Performance  Standard  (NSPS) 
and  the  General  Provisions  are 
submitted  to  the  resptindent's  state, 
tribal,  or  local  agencv.  whichever  has 
been  delegated  enforcement  authoritv 
by  the  EP.^  The  information  is  used  hv 
EPA  soleK  to  determine  that  all  sources 
subject  to  the  .NSPS  are  in  compliance 
with  the  NSPS  and  that  the  control 
system  installed  to  complv  with  the 
standards  is  being  properlv  operated 
and  maintained  Based  on  reported 
information.  EP.A  can  decide  whicn 
facilities  should  be  inspec:ted  and  what 
records  or  processes  should  be 
inspected  at  the  facilities.  The  records 
that  sources  maintain  would  indicate  to 


EP.A  whether  fanlitv  pt^rsrmnel  are 
operating  and  maintaining  control 
equipment  properly.  The  NSPS  for 
HMlWIs  requires  initial  notifications, 
performance  tests,  and  periodic  reports. 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  start-up,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative  These  n(jtifications,  reports, 
and  records  are  essential  in  determining 
compliance  and  are  required  of  all 
sources  subject  to  NSPS,  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  c:ontrol  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
C;FR  1320  8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  April  12,  2001;  (66  FR 
18927);  no  comments  were  received. 

Burden  Statement 

The  annua!  public  reporting  and 
record  keeping  burden  for  this 
collection  of  information  is  estimated  to 
average  19  hours  per  response.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire, 
install,  and  utilize  technology  and 
svstems  for  the  purposes  of  collecting, 
validating,  and  verifving  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
cqjpplete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Facilities  burning  hospital  waste  and/or 
medical  infectious  waste 

Estimated  Number  of  Respondents:  6. 

Frequency  of  Response:  On  occasion, 
semi-annual,  and  initial  (one-time). 

Estimated  Total  .Annual  Hour  Burden: 
4.T41  hours. 

Estimated  Total  .Annualized  Capital. 
O&M  Cost  Burden:  S19618. 

Send  comments  on  the  Agencv's  need 
for  this  information,  the  accuracv  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
th»  use  of  automated  collection 


techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.1730,03  and 
OMB  Control  No,  2060-0363  in  any 
correspondence. 

Dated-  September  20.  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  01-24.379  Filed  9-27-01:  8:4.S  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6622-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information,  (202) 

564-7167  or  v^,■ww. epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  September  17,  2001  Through 
September  21.  2001 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  010353.  Final  EIS.  BOP.  FL.  GA. 
MS.  AL,  Criminal  Alien  Requirement 
(CAR)  II,  To  Contract  for  a  Private 
Contractor-Owned/Contractor- 
Operated  Correctional  Facility  in 
Florida.  Mississippi,  Georgia  and 
Alabama  to  House  Adult-Male  and 
Non-US  Citizen,  AL,  FL,  GA  and/or 
MS  ,  Due:  October  29,  2001,  Contact: 
David  [,  Dorworth  (202)  514-€470. 

EIS  No.  010354.  Final  EIS.  FH\V.  VA. 
Coalfields  Expressway  Location 
Study,  Improvements  from  Route  23 
near  Pound,  VA  to  the  WV  State  Line 
east  of  Slate,  VA,  Funding  and  COE 
Section  404  Permit,  Wise,  Dickerson 
and  Buchanan,  VA,  Due:  October  29, 
2001,  Contact:  Roberto  Fonseca- 
Martinez  (804)  775-3320. 

EIS  No.  010355.  Final  EIS.  IBR.  WA. 
Keechelus  Dam  Project,  Safety  of 
Dams  Modification,  Implementation, 
COE  Section  404  Permit.  Yakima, 
Kittitas,  Benton,  and  Klickitat 
Counties,  WA.  Due:  October  29.  2001. 
Contact:  Dave  Kaumheimer  (509)  575- 
5848. 

EIS  No.  010356.  Final  Supplement. 
UMC,  AZ,  CA.  Yuma  Training  Range 
Complex  Management,  Operation  and 
Development,  Marine  Corps  Air 
Station  Yuma.  Goldwater  Range, 
Yuma  and  La  Paz  Cos.,  AZ  and 
Chocolate  Mountain  Range.  Imperial 
and  Riverside  Counties,  CA,  Due: 
October  29,  2001.  Contact:  Deb 
Theroux  (619)  532-1162, 

EIS  No.  010357.  Draft  EIS.  SFW.  Light 
Goose  Management  Plan, 
Implementation  of  Reducing  and 
Stabilizing  Specific  Populations 
"Light  Geese"  in  North  America,  Due: 
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November  28,  2001,  Contact:  |on 
Andrew  (703)  358-1714. 

EIS  No.  010358,  DRAFT  EI S,  AFS.  MT. 
Threemile  Stewardship  Project.  A 
Proposed  Short-term  and  Long-Term 
Vegetation  and  Road  Management 
Activities.  Ashland  Ranger  District, 
Custer  National  Forest,  Pow-der  and 
Rosebud  Counties,  MT.  Due: 
November  13,  2001,  Contact: 
Elizabeth  McFarland  (406)  784-2344, 
This  document  is  available  on  the 
Internet  at:  http:/7www,fs.fed,us/rl/ 
custer/. 

EIS  No.  010359.  Final  EIS.  GSA.  MD. 
Suitland  Federal  Center,  Construction 
and  Operation  of  a  226-acre  Federal 
Employment  Center,  Programmatic 
Development  Plan  and  Phase  I 
Implementation,  Prince  George's 
County,  MD,  Due:  October  29,  2001, 
Contact:  Jag  Bhargava  (202)  708-6944. 

EIS  No.  010360.  Draft  EIS.  FHW.  IN. 
Indianapolis  Northeast  Corridor 
Transportation  Connections  Study,  To 
Identify  Actions  to  Reduce  Expected 
Year  2025  Traffic  Congestion  and 
Enhance  Mobility,  Between  1-69:  from 
1-465  to  IN-328;  1-465:  from  US  31  to 
1-70:  1-70:  from  1-65  to  1-465:  IN-37 
from  1-69  to  Allisonville  Road 
(Noblesville),  Marion  and  Hamilton 
Counties,  IN,  Due:  November  28. 
2001,  Contact:  Larry  Heil  (327)  226- 
7491. 

EIS  No.  010361.  Draft  EIS.  FAA.  IL. 
South  Suburban  Airport,  Proposed 
Site  Approval  and  Land  Acquisition, 
For  Future  Air  Carrier  Airport,  Will 
and  Kankakee  Counties,  IL,  Due: 
November  13,  2001,  Contact:  Denis  R, 
Rewerts  (847)  294-7195. 

Amended  Notices 

EIS  No.  010302.  Draft  EIS.  DOE.  NM.  ID. 
NV,  Technical  Area  18  (TA-18) 
Relocation  of  Capabilities  and 
Materials  at  the  Los  Almos  National 
Laboratory  (LANL),  Operational 
Activities  Involve  Research  in  and  the 
Design.  Development,  Construction, 
and  Application  of  Experiments  on 
Nuclear  Criticality,  NM,  NV  and  ID, 
Dae:  October  26,  2001,  Contact:  James 
J.  Rose  (866)  357-4345.  Revision  of  FR 
Notice  Published  on  08/17/2001:  CEQ 
Review  Period  Ending  on  10/05/2001 
has  been  Extended  to  10/26/2001. 

EIS  No.  010303.  Draft  EIS.  AFS.  WA. 
Crystal  Mountain  Master 
Development  Plan,  To  Provide  Winter 
and  Summer  Recreational  Use, 
Special-Use-Permit,  Mt.  Baker- 
Snoqualmie  National  Forest,  Silver 
Creek  Watershed,  Pierce  County.  WA, 
Due:  October  31,  2001,  Contact:  Larry 
Donovan  (425)  744-3403.  Revision  of 
FR  Notice  Published  on  08/17/2001: 
CEQ  Review  Period  Ending  10/16/ 


2001  has  been  extended  to  10/31 
2001 

EIS  No  010315.  Draft  EIS.  FHW  \V.-\.  I- 
405  Corridor  Transportatinn 
Improvements,  i-5  in  the  City  of 
Tukwila  to  1-5  in  Snohomish  Countv 
Funding  and  Possible  COE  Sw  tuin 
404  Permits  Issuance.  King  and 
Snohomish  Counties.  CA,  Due 
October  24,  2001,  Contact   lames 
Leonard  (FHWA)  (360)  75  3-9408. 
Revision  of  FR  Notice  Published  on 
08/24/2001:  CEQ  Comment  Period 
Ending  10/09/2001  has  been  extended 
to  10/24/2001. 

EIS  No.  010334.  Draft  EIS.  IBR.  CA. 
American  River  Pump  Station  Project, 
Providing  Placer  County  Water 
Agency  (PCWA)  with  the  Year-Round 
Access  to  its  Middle  Fork  Protect 
(MFP)  Water  Entitlements  from  the 
American  River,  Placer  County,  CA, 
Due:  November  13,  2001.  Contact: 
Rod  Hall  (916)  989-7279  Revision  of 
FR  Notice  Published  on  09/07/2001; 
CEQ  Review  Period  Ending  10/22/ 
2001  has  been  extended  to  11/13/ 
2001. 

EIS  No.  010350.  Draft  EIS.  NOA. 
Dolphin  and  Wahoo  Fishery 
Management  Plan.  Establishing 
Fishery  Management  Units.  Stock 
Status  Determination  and  Harvesting 
Restrictions,  Initial  Regulatory 
Flexibility  Analysis,  South  Atlantic. 
Caribbean,  and  Gulf  of  Mexico.  Due: 
November  05.  2001.  Contact   Joseph 
E.  Powers  (727)  570-5301    Published 
FR  09-21-01— the  Correct  Website 
Address  should  read  as  http:// 
www.nmfs.noaa.gov/prot_res/ 
overview/publicat  html 

EIS  No  010351.  Draft  EIS.  FHW.  IL, 
Lake  County  Transportation 
Improvement  Project,  To  IdentiK  a 
System  of  Strategic  Roadway   Rail 
and  Bus  Improvements. 
Transportation  Management 
Strategies,  Lake  County.  IL.  Due 
November  05,  2001,  Contact  Norman 
R.  Stoner  (217)  492-4640.  Published 
FR-09-2 1-01— Correction  to  State 
from  IN  to  IL. 

Dated:  September  28.  2001. 
Joseph  C.  Montgomery, 

Director.  SEP  A  (Aimplinnce  Division.  Office 

of  Federal  .4rt;i;ne.s, 

IFR  Dot    01-24:^83  Filed  9-27-01;  8:45  am] 

BILLING  CODE  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6622-3) 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

.\vailabilitv  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102l2)(c)  of  the  National  Environmental 
Policy  Art  as  amended  Requests  for 
copies  of  EPA  comments  can  be  directed 
tf)  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  envirorunental  impact 
"Statements  (ElSs)  was  published  in  FR 
dated  Mav  18,  2001  (97  FR  27647), 

Draft  EISs 

ERP  No  D-AFS-16534  7-MT  Rating 
EC2.  Gold/Boulder/Sullivan  (GBS), 
Implementation  of  Timber  Harvest  and 
.Associated  Activities  and  Rexford 
Ranger  District.  Lincoln  County,  MT. 

Summon'  EPA  expressed 
environmental  concerns  about  proposed 
nparian  timber  har\'ests  with 
modification  of  INFISH  RH(.A 
guidelines  harvests  in  the  MA-2  semi- 
pnmitue  non-motorized  recreation  area, 
open  road  density  levels  exceeding 
Forest  standards,  and  regeneration 
harvests  in  older  forest  habitat  EPA 
recommended  that  additional  analysis 
be  conducted  to  modify'  the  preferred 
alternative  to  optimize  environmental 
and  resourt  es  trade-offs    and  to  include 
monitoring;  to  iietei  i  .'ffci  !s  ,,n  water 
quahtv 

ERP  No  I)-AFS-l65348-CO  Rating 
EC2.  Bark  Beetle  Analysis,  Proposal  to 
Reduce  Infestation  of  trees  by  Tree- 
Killing  Baxk  Beetles,  Medicine  Bow- 
Routt  National  Forests.  Hahans  Peak/ 
Rears  Ears  Ranger  District.  Routt,  Grand, 
iai  kson  and  Moffat  Counties,  CO. 

Summon-  EP.A  generallv  supports 
beetle  suppression  acti\ities;  however, 
EPA  expressed  en\  ironmental  concerns 
with  potential  adverse  impacts  from 
thinning  and  associated  road 
construction  Additional  analysis  and  a 
description  of  the  proposed  adaptive 
management  plan  should  be  considered 
and  included  in  the  FEIS. 

ERP  No  D-AFS-K65234-CA  Rating 
EC2.  Mineral  Forest  Recovery  Project. 
Proposes  to  Constnict  Defensible  Fuel 
Profile  Zones  (DFPZs),  Lassen  National 
Forest,  Almanor  Ranger  District, 
Tehama  County.  CA. 

Summon  ■  EPA  raised  concerns 
related  to  purpiise  and  need,  alternative 
development,  road  construction  and 
decommissioning,  and  analysis  of 
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cumulative  impacts  associated  with 
maintaining  DFPZs. 

ERP  So.  D-AFS-L63386-ID  Rating 
EC2.  Little  Blacktail  Ecosystem 
Restoration  Project.  To  Improve  the 
Health  and  Producity  of  Terrestrial  and 
Aquatic  Habitats.  Idaho  Panhandle 
National  Forests,  Sandpoint  Ranger 
District.  Bonner  County.  ID 

Summary:  EPA  expressed  concerns 
that  no  rationale  was  provided  about 
choice  of  a  preferred  alternative  over  a 
more  environmentally  beneficial 
alternative.  EPA  also  believes  further 
rationale  is  needed  on  why  two 
alternatives  were  considered  but 
eliminated  Finally,  the  EIS  needs  to 
discuss  how  these  project  activities  are 
consistent  with  the  TMDL  for  the 
Cocolalla  Creek. 

ERP  \a.  D-COE-J64008-SD  Ratine. 
EC2.  Title  VI  Land  Transfer  South 
Dakota.  Transfer  of  91,178  Acres  of 
Land  at  Lake  Oahe.  Lake  Sharp.  Lake 
Francise  Case,  and  Lewis  &  Clark  Lake, 
from  the  US  Armv  Corps  of  Engineers 
(USAGE)  to  the  South  Dakota 
Department  of  Game.  Fish  and  Parks 
(SDGFP).  SD. 

Summary'  EPA  expressed  concerns 
about  the  absence  of  an  alternatives 
analysis  and  mitigation  EPA 
recommends  developing  mitigation  for 
threatened  and  endangered  species, 
water  quality,  cultural  resources  and 
historic  properties,  and  Native 
American  access  to  lands  transferred  to 
the  state. 

ERP  \o  D-DOD~Al  1076-00  Rating 
EC2.  Assembled  Cheuiical  Weapons 
Destruction  Technologies  at  One  nr 
More  Sites:  Design.  Construction  and 
Operation  of  One  or  More  Pilot  Test 
Facilities,  Anniston  Army  Depot.  AL; 
Pine  Bluff  .Arsenal,  AR;  Blue  Grass 
Armv  Depot,  KY  and  Pueblo  Chemical 
Depot.  CO 

Summan,-:  EPA  expressed  concern 
regarding  transportation  of  wastes, 
impacts  on  agriculture  and  accident 
planning.  EPA  requested  additional 
information  on  these  issues 

ERP  So  D-FmV-F40396-[L  Rating 
EC2.  US  67  (FAP-310)  Expresswav 
from  facksonville  to  Macomb 
Transportation  Improvements.  .NPDES 
and  COE  Section  10  and  404  Permits. 
Morgan.  Cass.  Schuyler  and  McDonough 
Counties.  IL. 

Summary  EPA  expressed  concern 
regarding  purpose  and  need,  alignment 
alternatives,  surface  water  quality 
impacts,  and  groundwater  quality 
impacts 

ERP  So  D-FHW-K40245-CA  Ratine, 
EC2.  CA-78/111  Brawley  Bvpass. 
Construction  of  an  Expresswav  from 
CA-86  to  CA-1 1 ,  City  of  Brawley. 
Funding.  Imperial  County.  C^. 


Summan':  EPA  expressed  concerns 
regarding  the  pott-ntial  loss  of  380  to 
450  acres  of  prime  and  statewide 
important  farmland  from  the  proposed 
action,  and  over  2.500  acres  of  farmland 
cumulatively,  from  the  set  of  highway 
improvements  from  the  Calexico  Port  of 
Entry  at  the  NU'xu  an  Border  to 
Riverside  County.  Additionally,  EPA 
found  the  air  qualit\  analyses  to  be 
inc:onclusive. 

ERP  So  D-FR(:-Bn:W72-€0  Rating 
EC2.  Phase  III/Huhline  Project, 
Construction  and  Operation  a  Natural 
Gas  Pipeline.  Maritimes  and  Northeast 
Pipeline  (Docket  No  CPOl-4-000), 
Algonquin  Gas  Transmission  (Docket 
No.  CPO 1-5-000)  and  Texas  Eastern 
Transmission  (Docket  No.  CPOl-8-000). 
MA  and  fT 

Summary:  EPA  requested  additional 
information  concerning  impacts  to  the 
marine  environment,  drinking  water 
supplies  and  project  mitigation. 

ERP  So  D-FTA-K5W41-CA  Rating 
EC2.  BART-Oakland  International 
Airport  Connec  tor.  Extending  south 
from  the  Existing  C](3liseum  BART 
Station,  about  3.2  miles,  to  the  Airport 
Terminal  Area.  Alameda  County,  CA. 

Summon"  EPA  expressed  concerns 
regarding  the  absence  of  a  formal 
jurisdictional  wetland  delineation  and 
the  absence  of  an  environmental  review 
of  the  candidate  sites  for  the  Quality 
Bus  maintenance  and  storage  facility. 
EP.^  requested  additional  analysis  and 
d(H  umentation  on  both  of  these  issues. 

ERP  Sn  D-GSA-D81032-MD  Rating 
EC2.  Suitland  Federal  Center. 
Construction  and  Op»!ration  of  a  226- 
acre  Federal  Employment  Center, 
Programmatic  Development  Plan  and 
Phase  I  Implementation.  Prince  George's 
County,  MD. 

Summary:  EPA  expressed  concern 
relating  to  air  quality  impacts  associated 
with  increased  traffic  and  that  the 
phases  of  development  may  not  conform 
with  the  air  quality  attainment  plan. 
EPA  encouraged  consultation  with  the 
Metropolitan  Washington  Air  Quality 
Committee  prior  to  the  issuance  of  the 
FEIS  and  that  GSA  make  a  committed 
effort  to  mitigate  ongoing  traffic  impacts 
by  adopting  alternatives  that  will 
alleviate  traffic  c  ongestion  during 
standard  peak  hours 

ERP  So  D-SF\V-L91014~WA  Rating 
EC2.  Icicle  Creek  Restoration  Creek 
Project.  To  Protect  and  Aid  in  the 
Recovery  of  Threatened  and  Endangered 
Fish.  Leavenworth  National  Fish 
Hatchery  (LNFH).  COE  Section  404  and 
.NPDES  Permits.  Leavenworth.  WA. 

Summary:  EPA's  expressed  concerns 
that  the  DEIS  did  not  evaluate  all 
reasonable  alternatives  and  did  not 


adequately  analyze  the  projects 
environmental  impacts. 

ERP  No.  DA-SPS-K61137-AZ  Rating 
LO.  Organ  Pipe  Cactus  National 
Monument  General  Management  Plan 
and  Development  Concept  Plan, 
Updated  Information  concerning  Re- 
Analysis  of  Cumulative  Effects  of  the 
Sonoran  Pronghom,  Portion  of  the 
Sonoran  Desert.  Pima  County,  AZ, 

Summary:  EPA  commended  the 
National  Park  Service  for  its  thorough 
evaluation  of  cumulative  effects 
associated  with  activities  that  could 
potentially  impact  Sonoran  pronghorn, 
and  encouraged  the  National  Park 
Service  to  continue  to  work  with 
federal,  state,  and  local  partners  to 
address  the  continuing  incremental 
reduction  in  the  ability  of  Sonoran 
pronghom  to  maintain  a  viable 
population  in  United  States. 

ERP  No.  DS-USA-K11099-CA  Rating 
EC2,  Oakland  Army  Base  Disposal  and 
Reuse  Plan,  Implementation,  New 
Information  concerning  a  Flexible 
Alternative,  City  of  Oakland,  Alameda 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  due  to 
pollution  prevention  issues  and 
environmental  justice  related  impacts/ 
environmental  justice  related  mitigation 
measures. 

Final  EISs 

ERP  No.  F-AFS-J65286-MT.  Hemlock 
Point  Access  Project.  Construction  of 
860  feet  of  Low  Standard  Road  Access 
for  Plum  Creek  Lands,  Approval,  Swan 
Valley,  Swan  Lake  Ranger  District. 
Flathead  National  Forest.  Lake  and 
Missoula  Counties,  MT. 

Summary:  EPA  continues  to  express 
environmental  concerns  with  impacts 
from  the  connected  actions  of  road 
construction  and  timber  harvest 
resulting  from  granting  the  access 
easement.  EPA  concerns  are  based  on 
potential  adverse  impacts  from  Plum 
Creek  road  and  harvest  plans  to  water 
quality  and  fisheries  in  Windfall  Creek 
and  the  threatened  bull  trout  and  grizzly 
bear.  EPA  recommended  the  ROD 
address  less  damaging  road  construction 
and  logging  measures  on  Plum  Creek 
lands  from  the  proposed  action. 

ERP  No.  F-AFS-J65327-CO.  Baylor 
Park  Blowdown  Project,  Salvage  and 
Treat  Down  and  Damaged  Timber,  To 
Reduce  Impact  of  Spruce  Beetles, 
Implementation,  White  River  National 
Forest.  Sopris  and  Rifle  Ranger  Districts, 
Garfield,  Mesa,  and  Pitkin  Counties,  CO. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-165345-MT.  Pink 
Stone  Fire  Recovery  and  Associated 
Activities,  Reduction  of  Existing  and 
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Expected  Future  Fuel  Accumulations. 
Kootena  National  Forest.  Rexford 
Ranger  District,  Lincoln  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
effects  of  timber  harvest  on  the  fire 
impacted  streams.  Additional  harvest 
and  fuel  reduction  action  in  the 
preferred  alternative  w^ill  increase  peak 
flow  impacts.  EPA  suggested  evaluating 
an  alternative  that  provides  a  more 
optimal  balance  of  the  environmental 
and  resource  trade-offs. 

ERPNo.  F-BOP-G81010-LA.  Pollock 
Federal  Correctional  Institution, 
Construction  and  Operation,  near  Town 
of  Pollock,  Grant  Parish,  LA. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative 
as  described  in  the  Final  EIS. 

ERP  No.  F-BOP-K80043-AZ. 
Soutbern  Arizona  Federal  Correctional 
Facility.  Construction  and  Operation, 
Pima  and  Yuma  Counties.  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency 

ERPNo.  F-COE-K90029-CA.  Deha 
Wetlands  Project.  Construction  and 
Operation  Water  Storage  Project  on  Four 
Islands  in  the  Sacramento-San  Joaquin 
Delta,  Approval  of  Permits,  San  loaquin 
and  Contra  Costa  Counties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agencv 

ERPNo.  F-FHW-G40147-NM,  Paseo 
del  Volcon  Corridor,  Acquisition  of 
Right-of-Way  and  Construction  of 
Roadway,  from  the  Intersection  of  1—40 
to  Intersection  of  NM-44  near  the  Town 
of  Bemcdillo,  Bernalillo  and  Sandoval 
Counties,  NM. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative  as 
described  in  the  FEIS.  Comments 
offered  on  the  DEIS  have  been  fully 
responded  to.  We  have  no  additional 
comments  to  offer. 

ERP  No.  F-GSA-D80030-DC. 
Department  of  Transportation 
Headquarters,  Proposal  to  Lease  1.3  to 
1.35  Million  Rentable  Square  Feet  of 
Consolidated  and  Upgraded  Space.  Five 
Possible  Sites.  Located  in  the  Central 
Employment  Area,  Washington,  DC. 

Summary:  The  Final  EIS  adequately 
addresses  the  comments  raised  in  the 
Draft  EIS.  EPA  requested  that  GSA,  prior 
to  the  opening  of  the  new  DOT 
Headquarters,  coordinate  with  the 
Washington  Metropolitan  Area 
Transportation  Authority  (WMATA)  on 
Green  Line  capacity  assurance  for  the 
additional  DOT  passengers. 

ERPNo.  F-IBR-K36132-CA.  Colusa 
Basin  Drainage  District,  Developing  an 
Integrated  Resource  Management 
Program  for  the  Control  of  Flooding, 
Glenn,  Colusa  and  Yolo  Counties,  CA. 


Summary:  EPA  urged  a  focus  on 
effective  management  and  smaller 
structural  approaches  such  as  Best 
Management  Practices,  flood  easements, 
setback  levees  and  modified  grazing 
practices.  The  District  aiid  Reclamation 
have  stated  that  the  current  pvaiuatmn 
is  programmatic  and  that  identified 
information  gaps  will  be  address»»d  at 
the  project  level.  We  requested  a 
specific  commitment  in  the  Record  of 
Decision  to  full  project  level  evaluation 
and  analvsis  of  these  information  gaps 

ERPNo  F-SFW-K64020-CA.  Metro 
Air  Park  Habitat  Conservation  Plan. 
Issuance  of  an  Incidental  Take  Permit, 
To  Protect,  Conser\'e  and  Enhance  Fish, 
Wildlife  and  Plants  and  their  Habitat. 
Natomas  Basin,  Sacramento  County,  CA 

Summary:  EPA  remains  concerned 
with  cumulative  impacts  and  general 
conformity  with  regional  air  quality 
plans.  We  recommended  the  ROD 
include  a  more  complete  cumulative 
impact  analysis  and  a  general 
conformitv  analvsis,  if  applicable. 

ERPNo  F-USA-K11092-AZ.  Yuma 
Proving  Ground  Multipurpose 
Installation.  Diversification  of  Mission 
and  Changes  to  Land  Use.  NPDES 
General  Permit  and  COE  Section  404 
Permit.  Yuma  and  La  Pas  Counties.  AZ 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  September  24   2U01 

loseph  C.  Montgomen'. 

Director  \EP.^  Complnince  Division.  Office 
of  Federal  Activities 

[VR  Do(    01-24384  Filed  9-27-01:  8:45  am j 

BILLINO  COOC  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00325  FRL-6805-9] 

Workshop  on  Characterizing  and 
Presenting  Summary  Chemical 
Exposure  Assessment  Results 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Postponement  of  a 

Workshop. 

SUHMARY:  This  notice  is  intended  to 
advise  interested  persons  that  the 
Workshop  on  Characterizing  and 
Presenting  Summary  Chemical 
Exposure  Assessment  Information 
scheduled  for  Septemb)er  25  and  26, 
2001  has  been  postponed  The 
Workshop  Notice  appeared  in  the 
Federal  Register  on  September  17,  2001 , 
(66  FR  48056)  (FRL-6800-1)  A  new 
date  has  not  been  set  for  the  workshop 
FOR  FURTHER  INFORMATION  CONTACT: 
Fredric  C.  Arnold,  Economics, 


Exposure,  and  Technology  Division 
(7406),  Office  of  Pollution  Prevention 
and  Toxics,  1200  Pennsylvania  Avenue 
NW,  Washington.  DC  20460:  telephone 
number:  (202)  260-6146;  e-mail: 
arnold.fred&epa.gov. 

List  of  Subjects 

Environmt  ntril  protection. 

Dated    S.;  ;.  !;.;..^i  21,  2001. 
Mar>'  tllen  Wetjer. 
Director.  Economics.  Exposum  and 
Technology  Division. 
|FR  Doc  01-24382  Filed  9-25-01.  3:27  pm| 

BILLING  coot  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  7069-4] 

Science  Advisory  Board:  Notification 
of  Public  Advisory  Commrttee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  two 
committ(>es  fif  the  US  EPA  Science 
Advisorv  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Standard  Time.  All 
meetings  are  open  to  the  public, 
however  sealing  i^  limited  and 
a\ailable  rm  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subie< :t  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
avaiiabilitv  of  documents  from  the 
relevant  Program  Office  is  included 
below 

1.  Research  StrateRies  Advisor> 
Committee  (RSAC)  October  16-17.  2001 

The  Research  Strategies  Advisory 

Committee  (RSAC)  of  the  US  EPA 
Science  Advison.  Board  (SAB),  will 
meet  on  Tuesda\  and  Wednesday, 
Octobf^r  16-17,  2001  at  EPA 
headquarters  in  room  6013  of  the  Ariel 
Rins  Building   1200  Penn^v  K  ariia 
Avenue.  NW,  Washingtnn   !,»(    .(K)05, 
The  meeting  will  tM»gin  by  8:30  a,m,  and 
ad)ourn  no  later  than  'i  \>  m   Ea<^tem 
.Standard  time  on  both  (i.i\s 

The  RSAC.  will  ( Dnduct  a  review  of 
two  of  EPAs  Office  of  Research  and 
Development's  multivear  plans.  The 
Committee  is  expet  ted  to  review  the 
Pollution  Prevention  and  Water  Quality 
Multivear  Plans,  however,  the  specific 
multi-vear  plans  to  be  reviewed  are 
siibieci  to  change   KPA  uses  several 
means  to  develop  and  coordinate  it's 
research  activities  and  has  recently 
developed  Multivear  Plans  for  certain 
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key  research  activities  to  describe  the 
research  ORD  intends  to  accomplish  to 
meet  the  long-term  goals  and  objectives 
as  set  forth  in  the  Agency's  Strategic 
Plan.  The  Committee  will  also  meet 
with  Agency  officials  to  discuss  the 
Agency's  FY  2002  budget  and  to  begin 
to  plan  for  its  review  of  the  President  s 
FY  2003  S&T  budget  request  for  EPA 

Charge  to  the  Committee — The  charge 
questions  for  the  review  of  the 
Multiyear  Plans  are:  (1)  Does  the  multi- 
year  plan  convey  the  Office  of  Research 
and  Development's  strategic  research 
plans  for  the  subject  area  in  an 
understandable  fashion  and  at  an 
appropriate  level  of  detail?;  (2)  Do  the 
long  term  goals  and  underlying  science 
questions  identified  in  the  plan  address 
the  most  important  areas  of  scientific 
uncertainty  in  the  subject  area';  (3)  Does 
the  proposed  scope  of  work,  proposed  by 
the  Office  of  Research  and  Development 
complement  research  by  others?;  (4) 
Would  accomplishing  the  annual 
performance  goals  allow  the  Office  of 
Research  and  Development  to  both 
achieve  the  long  term  goals  and  answer 
the  science  questions  identified  in  the 
plan?;  (5)  Would  accomplishing  the 
annual  performance  measures  clearly 
demonstrate  that  the  associated  annual 
performance  goal  was  attained';  and  (6) 
Does  the  plan  clearly  describe  the 
outcomes  that  the  Office  of  Research 
and  Development  will  achieve  through 
the  proposed  research 

For  Further  Information — Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Dr.  jack  Fowle,  Designated 
Federal  Officer.  Research  Strategies 
Advisory  Committee  (RSAC).  USEPA 
Science  Advisory  Board  (1400A).  Room 
6450,  1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564^547;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
fowle. jack@epa  gov  For  a  copy  nf  the 
draft  meeting  agenda,  please  contact  Ms. 
Wanda  Fields,  Management  Assistant  at 
(202)  564-4539  or  by  F.\X  at  (202)  501- 
0582  or  via  e-mail  at 
fields  wanda'Qiepa  gov 

Materials  that  are  the  subject  of  this 
review  are  available  from  Mr.  Paul  R. 
Zielinski,  Chief,  Planning  Staff.  Office  nf 
Science  Policy  of  the  Office  of  Research 
and  Development  (202)  564-6772  or  bv 
e-mail  at  zielinsla  paul&epa  gov. 

Providing  Oral  or  Written 
Comments — Members  of  the  public  who 
wish  to  make  a  brief  oral  presentation  to 
the  Committee  must  contact  Dr  Fowle 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time.  Thursday, 
October  1 1 .  2001  in  order  to  be  included 
on  the  Agenda.  The  request  should 


identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  'if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (eg  .  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  the 
presentation  itself  See  below  for  more 
information  on  providing  written  or  oral 
comments. 

2.  Environmental  Engineering 
Committee— October  24-26,  2001 

The  Surface  Impoundments  Study 
Subcommittee  (SISS).of  the 
Environmental  Engineering  Committee 
of  the  EPA  Science  Advisory  Board  will 
meet  on  Wednesday  through  Friday, 
October  24-26,  2001  at  EPA 
headquarters  in  Room  6013  of  the  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20005. 
The  meeting  will  begin  by  9  a.m.  and 
adjourn  no  later  than  5  p.m.  Eastern 
Standard  time  on  all  days.  This  meeting 
was  originally  scheduled  for  September 
17-19,  2001  but  was  cancelled.  For 
further  details,  see  66  FR  30917-30920, 
Iune8,  2C01 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advison,  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
.■KdvisDPy  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  often 
minutes  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total   Deadlines  for 
t^etting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
cf)mments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting   Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
(Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats;  one  hard  copy  with 


original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  foniiat: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  {http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at 
these  meetings,  including  wheelchair 
access  to  the  conference  room,  should 
contact  the  relevant  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  September  21.  2001. 
Donald  G.  Barnes, 

Staff  Director.  EPA  Science  Advisory  Board. 
[FR  Doc.  01-24380  Filed  9-27-01;  8:4.5  am] 
BILUNG  CODE  G5G0-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7069-5] 

Public  Water  System  Supervision 
Program  Revisions  for  the  State  of 
Indiana 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C.  300g-2,  and 
subpart  B  of  40  CFR.  part  142,  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR),  that  the  State  of 
Indiana  is  revising  its  approved  Public 
Water  System  Supervision  (PWSS) 
primacy  program.  On  December  8.  1999, 
the  Indiana  Department  of 
Environmental  Management  (IDEM) 
adopted  the  NPDWR.  On  August  19, 
1998,  the  U.S.  Environmental  Protection 
Agency  (U.S.  EPA)  promulgated  a  final 
rule  in  63  FR  44511-44536  requiring 
community  water  systems  to  prepare 
and  provide  customers  annuaJ 
Consimier  Confidence  Reports  (CCRs). 
The  U.S.  EPA  has  reviewed  Indiana's 
application  to  revise  its  PWSS  primacy 
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-program  in  order  to  adopt  the  federal 
CCR  rule. 

On  April  28,  1998,  U.S.  EPA  also 
promulgated  a  final  rule  to  revise  the 
definition  of  "Public  Water  System" 
found  at  42  U.S.C.  300f(4)(A),  63  FR 
23361-23368.  The  U.S.  EPA  has 
completed  its  review  of  Indiana's 
application  to  revise  its  PWSS  primacy 
program  to  conform  with  the  revised 
definition  of  "Public  Water  System." 

The  U.S.  EPA  has  determined  that  the 
Indiana  rules  meet  the  requirements  of 
the  federal  rules.  Therefore,  the  U.S. 
EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations,  and  is  proposing  to  approve 
IDEM's  rule  revisions. 

This  proposed  approval  includes  the 
entire  adopted  Indiana  Consumer 
Confidence  Report  Rule  and  the  Public 
Water  System  Definition. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
October  29,  2001.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determinations  shall  not 
became  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  public  hearing  should  be 
addressed  to:  David  Horak  (WG-15J). 
U.S.  Environmental  Protection  Agency, 
Region  5,  17  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  persons 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or.  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Indiana.  A 
notice  will  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Indiana.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 


Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  n(Tt 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  October  29.  2001 
Please  bring  this  notice  to  the  attention 
of  any  persons  known  by  you  to  have  an 
interest  in  these  determinations 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8; 30 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  following  offices: 
Indiana  Department  of  Environmental 

Management,  Office  of  Water  Quality. 

Drinking  Water  Branch.  100  N  Senate 

Avenue,  P.O.  Box  6015.  Indianapolis. 

hidiana  46206-6015 
U.S.  Environmental  Protection  Agency. 

Region  5.  Ground  Water  and  Drinking 

Water  Branch  (WG-15I).  "7  West 

Jackson  Boulevard.  Chicago.  Illinois 

60604-3590 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Horak,  Region  5,  Ground  Water 
and  Drinking  Water  Branch,  at  the 
Chicago  address  given  above,  telephone 
(312)  353^306. 

(Section  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1996)  .  and  40 
CFR  142.10  of  the  National  Priraarv 
Drinking  Water  Regulations) 

Dated;  August  28,  2001 
Nortnan  Niedergang. 

Acting  Regional  Administrator  Region  5 
|FR  Doc  01-24375  Filed  9-27-01;  8:45  am] 

BIUJNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

September  21.  2001 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworlc  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-1 3.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


number.  No  person  shall  be  sub)wjt  to 
any  penalty  for  failing  to  (  oiiiph  with 
a  collection  of  information  subiert  to  the 
Paperwork  Reduction  .^i  t   I'R.\   that 
does  not  di,spla\  a  \'aliH  (  f  iiUi-.  number. 
Comments  are  rtM^iicvti'ii  i  mu  crning  (a) 
whether  the  proposed  t  oiii'i  turn  of 
information  is  necessary  for  the  proper 
performance  oi  the  fun(  tions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Cummi.ssion's 
burden  estimate;  Ir )  wavs  to  enhance 
the  qualitv,  utilitv,  and  riaritv  of  the 
information  colie<;ted:  and  idj  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technolog\ 
DATES:  Written  comments  should  be 
submitted  on  or  before  .November  27. 
2001   If  you  anticipate  that  vnu  will  be 
submitting  comments,  but  fin<i  ii 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  idniinenls  to  Les 
Smith.  Federal  Communications 
Commissions,  445  12th  Street.  SW  . 
Room  1— .^804,  Washington   DC  20554 
or  via  the  Internet  to  lesmith^Sfccgov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith'&f cc.gov. 
SUPPLEMENTARY  INFORMATION  (  '\ffl 
Control  \umber  .3Ub(.Mmj(l 

Title  Application  for  ( .nnstruction 
Permit  for  a  Low  Power  FM  Broadcast 
Station 

Fnrm  Sum  her  VCC  318, 

Type  of  Hpijpiv  Extension  of 
rurrentlv  approved  collection. 

Hespondents:  Not-for-profit 
institutions;  state,  local  or  tribal 
government 

Sumber  at  Respondents  2,500. 

Estimated  time  per  response:  1  hour 
30  minutes  for  new  or  major  change 
applications;  45  minutes  for  minor 
(  hange  applications 

Frequency  of  Response:  Reporting,  on 
occasion 

Total  annual  burden  6,315. 

Total  annual  costs  SO. 

Seeds  and  Uses:  FCC  Form  318  is 
required  to  apply  for  a  construction 
permit  for  a  new  LPFM  station  or  to 
make  changes  in  the  existing  facilities  of 
such  a  station  The  data  is  used  by  FCC 
staff  to  determine  whether  an  applicant 
meets  basic  statutory'  and  regulatory 
requirements  to  become  a  Commission 
licensee  and  to  ensure  that  the  public 
interest  would  be  ser\ed  bv  grant  of  the 
application. 
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Federal  Communications  Commission 

Magalie  Roman  Salas, 

Secretary 

[FR  Doc,  01-24281  Filed  9-27-01;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3169-EM] 


New  Jersey;  Emergency  and  Related 
Determinations  i 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice.  I 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  New  Jersev 
(FEMA-3'l69-EM),  dated  September  19, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  September  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  19,  2001.  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U  S.C.  5121-5204c 
(the  Stafford  Act),  as  follows: 

Pursuant  to  the  request  of  the  Acting 
Governor  of  the  State  of  New  fersey.  I  hereby 
declare  that  an  emergenrv  withm  the 
meaning  of  Section  501  (a)  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
.Assistance  .Act,  42  U.S.C.  5121-5204c  (the 
Stafford  .Act],  exists  in  the  State  of  New 
lersey. 

I  so  declare  based  on  the  Acting  Governor's 
finding  that  the  conditions  in  New  lersev 
resulting  from  fires  and  explosions  in  the 
State  of  New  York  on  September  1 1.  2001. 
are  of  such  severity  and  magnitude  that 
effective  response  requires  Federal 
assistance.  These  e\ents  in  New  York  have 
had  a  direct  and  significant  impact  on  New 
lersey.  which  has  provided  response  servic  os 
and  emergenrv  measures  at  an  extraordinary 
level  due  to  its  immediate  proximitv  to  the 
disaster  site  in  New  York,  as  well  as  its  joint 
responsibility,  through  the  Port  .Authority  of 
New  York  and  .New  lersey,  for  facilities  such 
as  bridges  to  New  York  City. 

You  are  authorized  to  coordinate  all 
disaster  relief  efforts  that  have  the  purpose  of 
alleviating  the  hardship  and  suffering  of  the 
loral  population  caused  by  'he  emergency 
and  to  provide  appropriate  assistance  for 
required  emergency  measures,  as  authorized 
under  Title  V  of  the  Stafford  .Act  to  save 
lives,  protect  property  and  public  health  and 
safetv.  or  to  lessen  or  avert  the  thrt'at  of  a 
catastrophe  in  the  designated  areas   You  are 
further  authorized  to  identifv,  mobilize,  and 


provide  at  vour  discretion  equipment  and 
resources  ne<:essary  to  alleviate  the  impacts 
of  the  emergency  and  such  other  forms  of 
assistance  under  Title  V  of  the  Stafford  Act, 
as  you  may  deem  appropriate.  Specifically, 
you  are  authorized  to  provide  emergency 
protective  measures  (Category  Bl  at  100 
percent  Federal  funding.  This  assistance 
excludes  regular  time  costs  for  subgrantees 
regular  employees. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  Peter  Martinasco  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Jersey  to  have 
been  affected  adversely  by  this  declared 
emergency: 

Emergency  protective  measures  (Category 
B)  under  the  Public  .Assistance  program  at 
100  percent  Federal  funding  for  all  21 
counties  in  the  State  of  New  Jersey. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program.  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program,  83.541.  Disaster  L'nemployment 
Assistance  (DL'.A);  83  542.  Fire  Suppression 
-Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Progrriin  1 

Joe  .Vi.  Ailbaugh, 

Director 

(FR  [)n(    01-24351  Filed  9-27-01;  8:45  ami 

BN.UNG  CODE  67ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1391-DR] 

New  Yorit;  Amendment  No.  1  to  Notice 
of  a  Ma)or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  d  major  disaster  for  the  State  of  New 
York  (FEMA-1391-DR),  dated 
September  11,  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  September  18.  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  18,  2001,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  Joe  M.  Ailbaugh,  Director 
of  the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  fires  and  explosions  on 
September  11,  2001,  is  of  sufficient  severity 
and  magnitude  that  the  provision  of 
additional  Federal  assistance  to  ensure 
public  health  and  safety  is  warranted  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
§§  5121-5204C  (the  Stafford  Act). 

Therefore,  I  amend  my  major  disaster 
declaration  of  September  11,  2001,  to  provide 
that  the  Federal  Emergency  Management 
Agency  (FEMA)  may  reimburse  100  percent 
of  total  eligible  costs  for  all  Categories  under 
Public  Assistance.  This  adjustment  of  the 
cost  share  may  be  provided  to  all  counties 
under  the  major  disaster  declaration. 

Furthermore,  because  of  the  unique  nature 
and  magnitude  of  this  event,  the  federal 
contribution  for  the  Hazard  Mitigation  Grant 
Program  is  authorized  for  up  to  five  percent 
of  the  estimated  aggregate  amount  of  grants 
(less  any  associated  administrative  costs).  I 
believe  that  this  amount  will  sufficiently 
address  the  mitigation  needs  of  the  State  of 
New  York. 

Please  notify  the  Governor  of  New  York 
and  the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83,542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

|oe  M .  Ailbaugh, 

Director. 

[FR  Doc.  01-24350  Filed  *-27-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  ofthe  Act  (12 
U.S.C,  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
ofthe  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
12.  2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Stephen  Chandlee  Davis.  Little 
Rock.  Arkansas:  to  retain  voting  shares 
of  Riverside  Bancshares,  Inc.,  Little 
Rock,  Arkansas,  and  thereby  indirectly 
retain  voting  shares  of  Riverside  Bank. 
Little  Rock,  Arkansas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  Wayne  Edsall  Trust  No.  2  (trustee 
Wayne  Edsall),  Bozeman,  Montana;  to 
acquire  additional  voting  shares  of  Inter- 
Mountain  Bancorp,  Inc.,  Bozeman, 
Montana,  and  thereby  indirectly  acquire 
additional  voting  shares  of  First  State 
Bank  of  Fort  Benton,  Fort  Benton, 
Montana,  and  First  Security  Bank. 
Bozeman,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24,  2001 
Robert  deV.  Frierson, 
Deputy  Secretary  ofthe  Board 
[FR  Doc.  01-24276  Filed  »-27-01:  8:45  am] 
BNXING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41}  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  arp 
considered  in  acting  on  the  notices  arf 
set  forth  in  paragraph  7  ofthe  Act  (12 
U.S.C.  1817{))(7)) 

The  notices  are  available  for 
immediate  inspection  at  the  Fedfra! 
Reserve  Bank  indicated  The  n(jti(:('s 
also  will  be  available  for  inspection  d1 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reser\e  Bank 
indicated  for  that  notice  or  to  the  offu  es 
ofthe  Board  of  Governors  C^ommenls 
must  be  received  not  later  than  October 
15.  2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis.  Minnesota 
55480-0291: 

J.  WCB  Bancshares.  Inc  401(kl  Plan 
and  Trust  (trustee  is  John  A  Malmhteqiii. 
Lake  Elmo.  Minnesota;  to  acquire  voting 
shares  of  WCB  Bancshares.  Inc  . 
Oakdale,  Mirmesota,  and  thereby 
indirectly  acquire  voting  shares  of 
Washington  County  Bank.  National 
Association,  Oakdale,  Minnesota 

Board  of  Go\ernors  ofthe  Federal  Reserve 
System.  September  25,  2001 
Robert  deV.  Frierson, 

DepuW  Secretary  of  the  Board 

IFRDoc  01-24421  Filed  9-2-^11    8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U  S.C.  1841  p?  spq  1 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  ail  other  applicable  statutes 
and  regiilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c))   if  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  ofthe  BIT  Act 
(12  use.  1843)  Unless  otherwise 
noted,  nonbanking  activities  will  be 
condu(  ted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www  ffiecgov/nic/. 

1  nless  otherwise  noted,  comments 
regarding  ea(  h  of  these  applications 
must  be  rei  eived  at  the  Reserve  Bank 
indicated  or  the  offit  i-^  nf  tfif  B'  ird  of 
Governors  nnt  later  lh<-in  ( ).  '    ii'-:  22, 
2001 

A.  Federal  Reserve  Bank  of  Boston 
(RK:hard  Walker,  ( ,iininiunit\  .Ml.n!- 
Officer)  600  .Atlantic  Avenue.  Boston. 
Massachusetts  02106-2204: 

1  Berkshire  Financial  Senices.  Inc., 
L9f.  Massai  husetts;  to  acquire  up  to  100 
percent  of  the  voting  shares  of  Freedom 
National  Bank  (in  organization). 
Greenville,  Rhode  island 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Hanking  Supervision) 
14.5.5  East  Sixth  .Street  rUn.-land  Ohio 
44101-2566 

1   PHSB  Financial  Corporation, 
Beaver  Falls.  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Home  Savings  Bank   B^^a\•er  Falls. 
Pennsylvania 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  .Assistant  \  in 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  641^^8-0001: 

i   Southern  C.oUjrado  National 
Bancorp.  Inc  .  Pueblo.  Colorado;  to 
be(  ome  a  hank  holding  (  iini(irtii\  !n 
acquiring  100  pen.ent  nf  t)i>'  \  >  tiUt 
shares  of  Southern  (A)l(irado  National 
Bank.  Pueblo.  Colorado 

Board  of  Lro\  ernors  of  the  Federal  Reserve 
System.  September  24,  2001. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board 

(FR  Doc.  01-24277  Filed  9-27-01;  8:45  am) 

BILUNG  COOf  62'0-Ol-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  list"il  m  this  notice 
have  applied  to  the  Bimrd  for  approval. 
pursuant  to  the  Bank  Hi  ilding  Company 
Act  of  1956  (12  1' ,S  (,    1841efseq.) 
(BHC  Act).  Reguiati   11  V  112  CFR  part 
225).  and  all  other  ^|i|Mii  .ihle  statutes 
and  regulations  t(,-  t)e(  i  i^k   :i  [)ank 
holding  (  ompain  .md  ■  )r  to  acquire  the 
assets  or  the  own(>rship  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  ofthe 
banks  and  nonbanking  companies 
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owned  by  the  bank  holding  companv. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writ'ng  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C   1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  .Mational  Information  Center 
website  at  www  ffiec  gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  nf 
Governors  not  later  than  October  25, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner,  Vice  President)  41 1 
Locust  Street,  St  Louis,  Missouri 
63166-2034; 

1   Clover  Leaf  Financial  Corp  . 
Edwardsville,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Clover 
Leaf  Bank,  S.B..  Edwardsville,  Illinois. 

Board  nf  Governors  of  the  Federal  Reserve 
System.  September  25,  2001, 
Robert  deV  Frierson,  i 

Dfputi  Sf'tT^-^tan  Jt  the  Board.       | 
PR  Do(    Ul-244^0  Filed  9-27-01:  8:45  am] 

BILUNG  CODE  621 0-01 -S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advison,-  Committee  Act 
(Pub  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
Advisory  Committee  meeting 

.Same:  National  Vaccine  Advison' 
Committee  (W'AC) 

Times  and  Date   10  a  m  -1  p  m.. 
October  2. 2001 

Place:  ,-\udio  Conference  Call 

Status:  This  meeting  is  open  to  the 
public,  telephone  lines  are  limited.  The 


public  can  join  the  meeting  by  Audio 
Conference  Call  by  calling  (888)  396- 
9928  and  providing  the  following 
information: 

Leaders  Name;  Sagar. 

Password:  NVAC. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director 
of  the  National  Vaccine  Program  on 
matters  related  to  the  Program 
responsibilities. 

Matters  To  Be  Discussed:  Agenda 
items  will  include,  but  not  be  limited  to: 
A  report  from  the  National  Vaccine 
Program  Office  (NVPO)  and  the 
Interagencv  Vaccine  Workgroup; 
Institute  of  Medicine  (lOM)  Report  on 
Thimerasol  in  Vaccines;  a  report  on  the 
Workgroup  on  Public  Health  Options  for 
Implementing  Vaccine 
Recommendations  Regional  Meetings; 
an  update  on  Vaccine  Supply  and  a 
Report  from  the  NVAC  Vaccine  Supply 
Workgroup;  and  a  discussion  of  future 
priorities  of  the  lOM  Vaccine  Safety 
Committee. 

.•\genda  items  are  subject  to  change  as 
priorities  dictate. 

Pubic  comments  will  be  permitted  at 
the  end  of  the  NVAC  meeting  on 
October  2,  2001 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day 
publication  requirement 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Gloria  Sagar  Committee  Management 
Specialist.  NVPO.  CDC.  4770  Buford 
Highway,  M/S  K-77,  Atlanta,  Georgia 
30333,  telephone  (770)488-2040. 

The  Director,  Management  Analysis 
and  Ser\'ices  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  r:ommittee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  .Agencv  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  24,  2001, 
John  Burckhardt. 

Acting  Director.  Management  Analvsis  and 
Ser\ices  Office.  Centers  for  Disease  Control 
and  Prevention. 

|FKD<)(    01-24:!0,-3  Filed  9-27-01:  8:45  ami 
BH.UNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-102, 105] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS,In  compliance 
with  the  requirement  of  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
(formerly  known  as  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  collections  fof 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

T\^e  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  CLIA  Budget 
Workload  Reports  and  Supporting 
Regulations  in  42  CFR  493.1-.2001: 
Form  No.:  HCFA-102/105  (OMB#  0938- 
0599);  Use:  This  information  will  be 
used  by  HCFA  to  determine  the  amount 
of  Federal  reimbursement  for 
compliance  surveys.  In  addition,  the 
HCFA  102/105  is  used  for  program 
evaluation,  budget  formulation  and 
budget  approval,;  Freguency.  Quarterly 
and  Annually:  Affected  Public:  State, 
local  or  tribal  government:  Number  of 
Respondents:  50;  Total  Annual 
Responses:  50:  Total  Annual  Hours: 
4,500, 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  "  Web  Site 
address  at  http://www, hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
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information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human' 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503. 

Dated:  September  11.  2001. 
John  P.  Burke,  HI, 

CMS  Reports  Clearance  Officer.  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards 

[FR  Doc.  01-24285  Filed  9-27-01;  8:45  am) 

BILUNG  CODE  4120-(O-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2099-FN] 

RIN  0938-ZA13 

Medicare  Program;  Approval  of 
Deeming  Authority  for  Critical  Access 
Hospitals  by  ttie  American  Osteopattiic 
Association  (AOA) 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  final  notice  announces 
our  decision  to  approve  the  American 
Osteopathic  Association's  (A0A)4nitial 
application  as  a  national  accrediting 
organization  for  critical  access  hospitals 
(CAHs)  seeking  to  participate  in  the 
Medicare  program.  Following  our 
evaluation  of  the  organizational  and 
programmatic  capabilities  of  the  AOA. 
we  determined  that  AOA  standards  for 
CAHs  meet  or  exceed  the  Medicare 
conditions  of  participation.  Therefore, 
CAHs  accredited  by  the  AOA  will  be 
granted  deemed  status  under  the 
Medicare  program. 
EFFECTIVE  DATE:  This  final  notice  is 
effective  December  27,  2001,  through 
December  27,  2007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  H.  Dustin  (410)  786-0495. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Statutory  Provisions  and  Regulations 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  a  critical  access  hospital 
(CAH),  provided  that  the  CAH  meets 
certain  requirements.  Sections 
1820(c)(2)(B)  and  1861(mm)  of  the 
Social  Security  Act  (the  Act)  establish 
distinct  criteria  for  facilities  seeking 
CAH  designation.  Under  this  authority. 


the  minimum  requirements  that  a  CAH 
must  meet  to  participate  in  Medicare  are 
set  forth  in  regulations  at  42  CFR  pari 
485,  subpart  F  (Conditions  of 
Participation:  Critical  Acce.ss  Hospitals 
(CAHs))  which  determine  the  basis  and 
scope  of  CAH  covered  serv  ices 
Conditions  for  Medicare  payment  for 
critical  access  services  are  in  §413  70 
Applicable  regulations  concerning 
provider  agreements  are  at  part  489 
(Provider  Agreements  and  Supplier 
Approval)  and  those  pertaining  to 
facility  survey  and  certification  are  at 
part  488.  subparts  A  and  B. 

Verifying  Medicare  Conditions  of 
Participation 

In  general,  we  approve  a  CAH  for 
participation  in,  or  coverage  under  the 
Medicare  program,  if  it  is  participating 
as  a  hospital  at  the  time  it  applies  for 
CAH  designation,  and  is  in  compliance 
with  parts  482  (Conditions  of 
Participation  for  Hospitals),  and  485. 
subpart  F  (Conditions  of  Participation: 
Critical  Access  Hospitals  (CAHs)). 
Section  403  of  the  Balanced  Budget 
Refinement  Act  of  1999  expanded  thesp 
criteria  to  allow  a  limited  number  of 
additional  facilities  to  become  eligible 
for  CAH  designation  under  certain 
circumstances  Specifically,  a  rural 
health  clinic  previously  downsized  from 
an  acute  care  hospital,  or  a  closed 
hospital  that  requests  to  reopen  as  a 
CAH,  need  only  meet  the  provisions  of 
part  485,  subpart  F  at  the  time  they 
apply  for  CAH  designation  tn  bp  eligible 
to  participate  in  Medicare 

For  a  hospital  to  enter  into  a  provider 
agreement,  a  State  survey  agency  must 
certify  that  the  hospital  is  in  compliance 
with  the  conditions  or  standards  set 
forth  in  the  statute  and  part  482  of  our 
regulations.  Then,  the  hospital  is  sub)ert 
to  ongoing  review  by  a  State  survey 
agency  to  determine  whether  it 
continues  meeting  Medicare 
requirements.  There  is.  however,  an 
alternative  to  State  compliance  surveys 
Certification  by  a  nationally-recognized 
accreditation  program  can  substitute  fnr 
ongoing  State  review- 
Section  1865(b)(1)  of  the  Act  provides 
that,  if  a  provider  is  accredited  by  a 
national  accreditation  body  under 
standards  that  meet  or  exceed  the 
Medicare  conditions  of  participation, 
the  Secretan'  can  "deem"  the  provider 
as  meeting  the  Medicare  requirements 
for  those  conditions.  Accreditation  is 
voluntary  and  not  required  for 
participation  in  Medicare:  providers 
have  the  option  to  undergo  State 
surveys  or  pursue  accreditation  Prior  to 
this  application  for  deeming  status  by 
the  AOA.  there  has  been  no  national 
accreditation  organization  for  CAHs. 


II.  Deeming  Application  .\ppn)val 
Process 

Section  1865(b)(3)(A)  of  the  Act 
provides  a  statutory  timetable  to  ensure 
that  our  review  of  deeming  applications 
is  conducted  in  a  timely  manner. 
Regulations  provide  us  with  210 
calendar  days  to  complete  our  survey 
activities  and  application  review 
process  Within  sixt\'  days  of  receiving 
a  completed  application,  we  must 
publish  a  notice  in  the  Federal  RegLster 
that  identifies  the  natumal  di  <  reilitation 
body  making  the  request,  describes  the 
nature  of  the  request,  and  provides  no 
less  than  a  JO-day  public  comment 
period 

III.  Proposed  Notice 

On  April  16,  2001   we  puhli-herl  .i 
proposed  notice  in  the  Federal  Register 
at  66  FR  19509  announcing  the  AOA's 
request  for  approxal  a'  a  d<'<'mi!m 
organization  for  (.AHs  In  ilii'  iiiitice,  we 
detailed  our  evaluation  criteria.  Under 
section  1865(b)(2!  of  the  Act  and  42  CFR 
488  4.  we  conducted  a  re\iew  of  the 
A(OA  application  in  accordance  with  the 
criteria  specified  by  oiu  regulation. 
which  includes,  but  is  not  limited  to  the 
following 

•  .\n  unsite  administrative  review  of 
AOA's  (1)  corporate  polu  lev  (2) 
financial  and  human  rescun  es  available 
to  accomplish  the  prnpused  surveys.  (3) 
procedures  for  training  rii;  iDtrring.  and 
evaluation  of  Its  surveyors   ,4    .ibility  to 
investigate  and  respond  appropriately  to 
<  iimplaints  against  atcred.ti'ii  !-ii  ilities; 
and  (51  sur\ey  review  ami   ie<  i-ion- 
making  process  for  an  re(iit,ition. 

•  A  comparison  of  .\()A  s  CAH 
accreditation  standards  to  our  current 
Medicare  r onditinns  nf  participation 
standards 

•  A  documentation  r''View  of  AOA's 
processes  to 

•  Determine  thf  (  nrnposition  of  the 
sur\ey  team,  surxeyor  qualifications, 
and  the  ability  of  AC),^  to  provide 
continuing  surveyor  training 

•  t  Compare  .^O.^  s  processes  to  that  of 
.State  agencies,  including  survey 
frequency,  and  the  ability  to  investigate 
and  respond  appropriately  to 
complaints  against  accredited  facilities. 

•  Evaluate  AO.'Ks  procedures  for 
monitoring  providers  or  suppliers  found 
out  of  compliance  with  .^0A  program 
requirements 

•  Assess  .\OA  s  ability  to  report 
deficiencies  to  the  sun  eyed  facilities 
and  respond  to  the  facility's  plan  of 
correction  in  a  timelv  manner. 

•  Kstablish  AOA  s  dbilit\  to  provide 
us  with  elertronu-  data  in  .^SCIl- 
comparable  code  and  reports  necessary' 
for  effec  ii\  f  \  alidation  and  assessment 
of  A().\  s  sur\ey  prcx:ess. 
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•  Determine  the  adequacy  of  staff  and 
other  resources, 

•  Review  AOAs  ability  to  provide 
adequate  funding  for  performing 
required  surveys 

•  Confirm  AOAs  policies  on  whrtiicr 
surveys  are  announced  or  unannounced 

•  Obtain  AOAs  agreement  to  provide 
us  with  a  copy  of  the  most  current 
accreditation  survey  together  with  any 
other  information  related  to  the  survey 
as  we  may  require,  including  corrective 
action  plans. 

In  accordance  with  section 
1865(b)(31(A)  of  the  Act,  the  proposed 
notice  also  solicited  public  comments 
regarding  whether  AOAs  requirements 
met  or  exceeded  th^"  Medicare 
conditions  of  participation  for  CAHs. 
We  received  no  public  comments  in 
response  to  our  proposed  notic  e 

IV.  Provisions  of  the  Final  Notice 

A  DiffprfncfiS  Between  AUA  and 
\tedicare's  Conditions  and  Sunw 
Requirements 

We  compared  the  standards  contained 
in  the  AOA's  published  '  2000-2001 
Standards  Manual  of  Acxreditation 
Requirements  for  Critical  .\ccess 
Facilities  '  and  its  survey  process  in  the 
■2000-2001  Healthcare  Facilities 
Accreditation  Survey  Team  Handbook' 
with  the  Medicare  CAH  conditions  of 
participation  and  CMS's    State  and 
Regional  Operations  Manual."  Our 
review  and  evaluation  of  the  AOA's 
deeming  application,  which  were 
conducted  as  described  in  section  III  of 
this  notice,  yielded  the  following: 

•  The  AOA  provided  an  updated 
crosswalk  (a  table  showing  the  match 
between  their  standards  and  our 
standards)  of  the  following 
recommended  revisions  or  clarifications 
to  their  requirements  to  ensure  that  the 
requirements  meet  or  exceed  C^MS 
requirements 

•  AOA  adjusted  language  to 
consistently  refer  to  Critical  Access 
Hospitals  as  opposed  to  Critical  Access 
Facilities. 

•  AOA  modified  their  standards  to 
require  that  a  doctor  of  medicine  or 
osteopathy  provide  medical  supervision 
of  the  health  care  staff  in  additif)n  to 
providing  for  the  health  care  staff  in 
order  to  meet  requirements  at 
§48.T.631(b)fl)(i). 

•  AOA  added  a  cross-reference  in 
their  crosswalk  to  the  AOA 
Accreditation  Requirements  Manual  to 
indicate  the  location  of  CMS  regulation 
at  ^  485.610  regarding  status  and 
location 

•  AOA  added  a  standard  to  the 
crosswalk  to  include  a  description  of 
personnel  requirements  for  emergency 


services  provided  by  the  CAH. 
consistent  with  ^485  618(d). 

•  .\0.'\  added  language  to  their 
standards  to  clarify-  that  a  CAH  must 
document  in  its  records  any 
extraordinary  circumstances  that  would 
excuse  the  CAH  from  compliance  with 
the  requirement  for  biweekly  physician 
assessments,  as  required  by 
§485.631[b)(2). 

•  AOA  corrected  their  standard  to 
read  "services  provided  by  the  critical 
access  hospital"  rather  than    services 
provided  by  the  pharmacy."  in  order  to 
meet  the  requirement  in 
§485.63.5(a)(3)(iii) 

•  AOA  added  language  to  their 
standards  to  address  the  CAH's  periodic 
review  of  the  o\erall  utilization  of  its 
services,  including  at  least  the  number 
of  patients  served  and  the  volume  of 
services,  as  specified  in 
§485.641(a)tl)(i). 

•  AOA  addressed  our  regulations  at 
§48-5.650  for  number  of  beds  and  length 
of  stav  in  their  .Accreditation 
Requirements  Manual.  For  clarification. 
,\0A  cross-referenced  this  regulation  in 
their  crosswalk. 

•  AOA  standards  previously 
indicated  resurvey  of  a  CAH  every  3 
years  .AOA  modified  their  standards  to 
indicate  in  the  resurvey  requirements 
that  a  follow-up  visit  one  year  after  the 
initial  accreditation  survev  is  required. 
.After  the  one-vear-follow-up.  CAHs  will 
be  re-surveved  ever\'  three  years, 

•  AOA  modified  its  manual  to  require 
that  CAHs  meet  the  requirements  of 
Cihapter  12  (New  Health  Care 
Occupancy),  or  (ihapter  13  (Existing 
Health  Care  Occupancy)  of  the  1985 
edition  nf  the  Life  Safetv  Code  (LSC)  of 
the  National  Fire  Prevention 
Association  (.NFi'A)  in  accordance  with 
§485, 623(d).  AOA  added  to  their 
application  a  crosswalk  between  AOA's 
LSC  standards  and  ours  found  at 

§485  623(d|.  Further.  AOA  added 
language  specifv  ing  that  facilities  must 
be  inspected  hv  .AO.A  and  that  self- 
assessment  by  the  ClAH  does  not  meet 
or  exceed  our  requirements.  AOA  may 
use  their  own  staff  or  may  provide  this 
service  under  arrangement  with 
qualified  entities. 

B   Tf-rm  of  Approval 

Based  on  the  review  and  observations 
described  in  sec:tion  III  of  this  final 
notice,  we  have  determined  that  the 
AOA's  requirements  for  CAHs  meet  or 
exceed  our  requirements.  Therefore,  we 
recognize  the  AOA  as  a  national 
accreditation  organization  for  CAHs  that 
request  participation  in  the  Medicare 
program,  effective  December  27,  2001 
through  December  27.  2007. 


V.  Collection  of  Information 
Requirements 

This  final  notice  does  not  impose  any 
information  collection  and 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  (PRA). 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  authority 
of  the  PRA.  The  requirements  associated 
with  granting  and  withdrawal  of 
deeming  authority  to  national 
accreditation  organizations,  in  part  488, 
"Survey,  Certification,  and  Enforcement 
Procedures,  '  are  currently  approved  by 
OMB  under  OMB  approval  number 
0938-0690.  with  an  expiration  date  of 
[une  30,  2002. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regu'latorv  Flexibilitv  Act 
(RFA)  (Pub.  L.  98-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulator*'  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1 102(b)  of  the 
Act.  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

This  final  notice  recognizes  the  AOA 
as  a  national  accreditation  organization 
for  CAHs  that  request  participation  in 
the  Medicare  program.  There  are  neither 
significant  costs  nor  savings  for  the 
program  and  administrative  budgets  of 
Medicare.  Therefore,  this  notice  is  not  a 
major  rule  as  defined  in  Title  5,  United 
States  Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 


Federal  Register /Vol.  66.  No.  189 /Friday.  September  28.  2001    Notices 


49679 


not  preparing  analyses  for  either  the 
RFA  or  section  1162(b)  of  the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget.  In  accordance 
with  Executive  Order  13132.  we  have 
determined  that  this  notice  will  not 
significantly  affect  the  rights  of  States, 
local  or  tribal  governments. 

Authority;  Section  1865  of  the  Sot  iai 

Security  Act  (42  U.S.C.  1395bb), 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 

Program;  No  9377.3  Medicare — Hospital 
Insurance  Program;  and  No  93.774. 
.Medic;are — Supplemental  Medical  Insurance 
Program) 


Dated;  September  10,  2001 
Thomas  A.  Scully. 

Administrator,  (.'cnrers  far  Medicare  B- 

Medicaid  Sen  ices 

(FK  D<)(    01-2432"  f-iied  9-27-01;  8:45  am] 

BILUNG  CODE  «12(M)1-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  The  Revised  Reporting 
Requirements  And  Transmission 
Layouts  On  TANF  Work  Measures  Fur 
FY  2002.  TANF  High  Performance 
Bonuses  (HPB) 

OMB  So  :  New  CJjllection. 


Description:  The  purpose  of  this 
coll  on  ion  is  to  obtain  data  upon  which 
to  base  the  computation  for  measuring 
Statt'  pfpformance  in  meeting  the 
it'gisiritivt'  goals  of  TANF  as  specified  in 
section  403(a)(4)  of  the  Social  Security 
Act  and  4  5  CFR  p.irt  270.  Specifically, 
It  data  to  award  the 
.1  is  that  rewards  States 
1.  moving  TANF 
\  t'lfare  to  worlt.  This 

lion  will  replace 
i,  FY  2002  (Bonus  Year 
2002)  States  will  not  be  required  to 
submit  !hi^  infi  rmation  unless  they 
elp(  t  ti  (  .iiii)'  ti     n  a  work  measure  for 
the  TANF  High  Performance  Bonus 
awards. 

Hespondents:  Respondents  may 
.IK  lude  any  of  the  50  .States,  Guam, 
I'jt  rm  Rico,  and  the  Virgin  Islands. 
Annual  Burden  Estimates: 


DHHSuill  u-r 

portii )i'i  '  'f  till  !' 
fnr  th<'ii  -u(  ;  1'^ 
rci  ijii'-nts  trnii; 
infnrir.d!.i>ii  <  ■  . 
l-urni  AC  i^~  .:i»n 


Instrument 


Numtier  of 
'espondenis 


Numlser  of  re- 
sponses per 
respondent 


Average  kxjr- 

den  hours  per 
response 


Total  t)ur<Jen 
hout^ 


-+■ 


The  Revised  Reporting  Requirements  And  Transmission  Layouts  On  TANF 
Work  Measures  For  FY  2002.  TANF  High  Perlonnance  Bonuses  (HPB) 
Estimated  Total  Annual  Burden  Hours  


54 


16 


1.728 
1.728 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services.  370  L'Enfant 
Promenade.  SW,  Washington.  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  davs  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street.  NW  . 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 


Instrument 


Dated    Sepl.-mber  24    2001 
Bob  Sargis. 

Reports  (Pleura nee  Officer. 
IFR  D(H    01-24  324  Filed  9-27-01;  8:45  am] 
HLUNG  CODE  4164-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title  Low  Income  Home  Energ\ 
Assistance  Program  (LIHE.^P)  Carr\intr 
and  Reallotment  Report 

OAfB.Vo    0970-0106 

Description  The  LIHEAP  statute  and 
regulations  rt»quire  LIHEAP  grantees  tn 
report  certain  information  to  HH.S 
concerning  funds  fonvarded  and  fund'- 
subject  to  reallotment  The  1994 
reauthorization  of  the  LIHE.\P  statute. 
the  Human  Service  Amendments  of 

Annual  Burden  Estimates 


Numtjer  ot 
respondents 


1994  (Public  Law  103-252),  requires 
that  the  carryover  and  reallotment 

refuiri  f  r  one  fiscal  year  be  submitted 

li   Hli.s  ! n  the  grantee  before  the 

.Ml   tnit  iit  f  ir  the  next  fiscal  year  may 

he  dWVirdrd 

We  are  requesting  changes  in  the 
collection  of  data  by  adding  a  form,  the 
Carryover  .ini  H. allotment  Report  for 
FY  2(1  f  I!  !he  collection  of  data 

prt\  liUs.N  F'-qiit'-ted  by  the  Simplified 
Instrui  i!   iT^  tor  Timely  Obligations  of 
FY  .(!         ;.IHEAP  Funds  and  Reporting 
!  unds  ti  I  (  arr\    \  er  and  Reallotment. 
The  addition  of  the  form  will  clarifv'  the 
information  being  requested  and  ensure 
th»  viitniission  of  all  the  required 
informatiiiH   Use  of  the  form  will  be 
\nluntdr\    It  IS  being  added  in  response 
ti   numerous  queries  each  year 
i  i  !n  1  riling  how  to  provide  information. 
h  v\  1,,  iiut  add  any  additional  burden  on 
eriotees.  Grantees  would  have  the 
option  to  use  another  format. 

Respondents: 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Carryover  and  reallotment 


Estimated  total  Annual  Burden  Hours 


177 


1 


531 


531 
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Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  bv 
writing  to  The  Admini.stration  for 
Children  and  Families.  Office  of 
Information  Services,  370  LEnfant 
Promenade.  S\V  .  Washington.  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed.information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17Lh  Street.  \W  . 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  September  24.  ZOOl 
Bob  Sar^s, 

Reports  Clearance  Officer. 
!FRDoc.  01-24,325  Filed  9-27-01:  8  4S  am] 

BILUNG  COOe  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act.  as 
amended  (5  U.S  C  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U  S.C  , 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee  National  Institute  on 
,-\ging  Special  Emphasis  Panel.        . 

Date  0(  tuber  2,  2001  ' 

Time  4  p  m,  to  5  ,30  p  m, 

.Agendo  Tn  review  and  evaluate  grant 
appli(  atifjns 

Place  "201  Wlsf  onsin  .^ve^ue,  Bethesdd 
Vtd  20892   (Telephone  Conference  Call). 

Contact  Person  Ramesh  Vemuri,  PhD, 
Health  Scientific  .Administrator.  Office  of 
Scientific  Review.  National  Institute  on 
.Aging.  The  Bethestia  (rdtewav  Building,  7201 
VVisf.onsin  .\veniif'.  Suite  2("212.  Bethesda, 
.Md  20892.  1301)  496-9666. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  October  11-12.  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Trent  Plaza  Hotel,  222  St.  Paul  PI  , 
Baltimore.  Md  21202, 

Contact  Person:  Ramesh  Vemuri,  PhD 
Health  Scientific  Administrator.  Office  of 
Scientific  Review,  National  Institute  on 
.Aging.  The  Bethesda  Gateway  Building.  7201 
Wisconsin  Avenue.  Suite  2C212.  Bethesda. 
Md  20892,  (301)  496-9666. 

Same  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel 

Date:  October  23-24.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Alicja  L.  Markowska,  PhD, 
DSC.  Scientific  Review  Office,  Gateway 
Building/Suite  2C212,  7201  Wi.sconsin 
Avenue.  Bethesda,  MD  20817 

Same  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  November  27-29,  2001. 

Time:  7  p.m.  to  4:30  p.m. 

Agen(^:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms.  5520 
Wisconsin  Avenue.  Chew  Chase.  MD  20815 

Contact  Person:  Jefferey  M.  Chernak.  PhD. 
Scientific  Review  Administrator.  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda,  .MD  20892. 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  September  21.  2001. 
LaVerne  \'.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  01-24359  Filed  9-27-01 :  8:45  am] 

BILUNG  C00€  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Deafness 
and  Other  ("ommunication  Disorders 
Advisor\'  Council.  September  21.  2001. 
8:30  am  to  September  21.  2001,  3  p.m., 
45  Center  Drive,  Natcher,  Bldg.,  Conf. 
Kms  A  &  D.  Bethesda,  MD.  20892 
which  was  published  in  the  Federal 


Register  on  August  23,  2001,  66  FR 
44366. 

This  meeting  will  be  held  by 
teleconference  to  review  grant 
applications.  The  meeting  is  closed  to 
the  public. 

Dated:  September  21,  2001. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advison,- 

Committee  Policy 

|FR  Doc.  01-24360  Filed  9-27-01;  8:45  am] 

BILUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Due  to  the  recent  tragic  events  in  the 
United  States  and  resultant  travel 
limitations,  notice  is  hereby  given  of 
changes  to  the  meeting  of  the  National 
Advisory  Allergy  and  Infectious 
Diseases  Council,  September  24,  8:30 
AM  to  adjournment,  Natcher  Building, 
Conference  Room  D,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  August  29,  2001,  66 
FR, 45686. 

The  Immunology  and  Transplantation 
Subcommittee,  the  Microbiology  and 
Infectious  Diseases  Subcommittee,  and 
the  Acquired  Immunodefiency 
Syndrome  Subcommittee  will  hold  their 
closed  sessions  as  telephone  conference 
calls  from  11:00  am  to  12:30  pm. 

The  meeting  of  the  National  Advisory 
Allergy  and  Infectious  Diseases  Council 
will  be  held  as  a  telephone  conference 
call  to  review  grant  applications.  The 
meeting  will  be  held  at  NIH,  9000 
Rockville  Pike,  Building  31,  Room 
7A03,  Bethesda.  MD  20802  beginning 
from  2:00  pm  to  adjournment.  The 
meeting  will  be  closed  to  the  public. 

Dated:  September  19.  2001, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advison' 
Committee  Policy 

[FRDoc,  01-24361  Filed  9-27-01;  8:45  am] 
BILUNG  COOE  440-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Due  to  the  recent  tragic  events  in  the 
United  States  and  resultant  travel 
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limitations,  notice  is  hereby  given  of 
changes  to  the  meeting  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  September  24,  2001,  1:30  PM 
to  6  PM,  Natcher  Building,  Conference 
Rooms  E1/E2.  Bethesda.  MD  20892 
which  was  published  in  the  Federal 
Register  on  August  29,  2001,  66  FR, 
44365. 

The  meeting  now  will  be  held  at 
6700B  Rockledge  Drive,  Room  1205. 
Bethesda  MD  20817  from  12:30  pm  to  6 
pm.  The  meeting  will  remain  open  to 
the  public,  with  attendance  limited  to 
space  available. 

Dated:  September  19,  2001.  , 
LaVeme  Y.  StringReld, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|FR  Doc,  01-24.362  Filed  9-27-01,  8  45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  USC,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S,C,. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

\ame  of  Committee:  National  institute  nt 
.Mlergv  and  Infectiou";  Disease*-  Sfiet  ial 
Emphasis  Panel 

Da(t'  November  14-1,t   2001 

Time:  November  14,  2001,  9  am  tn 
adjournment 

Agenda  To  review  and  e^  aluate  grant 
applications. 

Place:  Holidav  Inn  Cieorgetown,  2101 
Wisconsin  Avenue,  N\V  ,  Washington,  IX' 
20007, 

Contact  Person:  Eleazar  Cohen,  i'hD. 
Scientific  Review  ,^dmlnist^ator,  \I.\1D 
DEA.  Scientific  Review  F^rogram,  Room  2220, 
H700B  Rockledge  Drive.  MS(:-7blf.. 
Bethesda,  MD  20892,  :}01-49<i-2,TnO, 
eel  7w@nih,gov 

((Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93,855,  .*M!erg\.  Immunology, 


and  Transplantation  Research,  93,856, 
Microbiology  and  Infectious  Diseases 
Research.  National  institutes  of  Health,  HHS) 

Dated:  September  20.  2001, 
LaVeme  Y.  Stringfield, 

Director.  Office  u!  Federal  Advisory 

Committee  Policy 

IFR  Dot    01-2436,3  Filed  9-27-01;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  'he 
Federal  Advisory  Committee  Act.  as 
amended  (5  USC,  Appendix  2i.  m'tice 
is  herebv  given  of  the  following 
meetings 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6),  TitJe  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning; 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dt7(p  October  16-17.2001, 

7(.Tip  8:30  am  to  5  pm. 

.Asenda:  To  review  and  evaluate  grant 
applications 

Place:  Holidav  Inn — (^ieorgetown.  2101 
Wisconsin  ,\\tniit>  \  W    Washington.  DC 
20007 

Contact  Person:  Martha  Ann  Carey.  Phd, 
R\,  Sc  lentific  Review  Administrator. 
Division  of  Extramural  .Activities,  National 
Institute  of  Mental  Health.  NIH. 
Neuroc:scienc:e  Center.  6001  Executive  Blvd.. 
Room  6151    MSC:  9608,  Bethesda.  MD  20892- 
9608,  301-443-1606   mcarev^mail, nih.gov 

Same  ol  (Mmniitli ,    \,'t,'ina!  Institute  of 
Mental  Health  Spec  id,  i.niphasis  Panel. 

DoJc October  IM,  JOOI. 

Time  H  am  In  .c  jun 

.■\i>enda    I  d  rt'x  if\K  and  evaluate  grant 
applic:ations. 

Place.  The  Melrose  Hotel,  2430 
Pennsylvania  Ave    N  \\     Washington.  DC 
20037! 

Contact  Person-  Peter  ].  Sheridan.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  -Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Exe(  iitive  Blvd..  Room  6142.  MSC  9606. 
Bethesda.  MD  20892-9606,  301-443-1513. 
psherida@niail  nih.gov 


Slame  o/Commi»ee,National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  30,  2001 . 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applic::ations. 

Place:  NeuroscierH:e  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call), 

Contact  Person:  David  I,  Sommers,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd  .  Room  6144,  MSC  9606. 
Bethesda,  MD  20892-9606.  301-443-6470. 
dsommers®mail,nih,gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>afe.  October  31,  2001, 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd  , 
Bethesda,  MD  20892.  (Telephone  Conference 
Call), 

Contact  Person:  David  I,  Sommers,  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6144,  MSC  960«. 
Bethesda,  MD  20892-9606,  301-443-6470. 
dsommers@mail.nih.gov, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93,281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
903,282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  September  20,  2001, 
LaVeme  Y.  Stringfield, 
Director.  Oft:  •  ■:: !  ■  aeral  Advisory 
Committee  Policy. 
TK  n       -•      4  364  Filed  9-27-01:  8:45  am] 

BILLIMG  coot  4140-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursu.iiit  to  section  10(d)  of  the 
Federal  Advisor*'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
iv  hereby  given  of  the  following 
nift'tini' 

Hit'  ui'-eting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
))rMp('rt\  such  as  patentable  material, 
dad  personal  information  concerning 
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individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committer  National  Institute  of 
Neurologiidl  Disorders  and  Stroke  Special 
Kmphasis  Panel 

Do(e:  October  25-26,  2U01 

Time  8:30  am  to  5  pm 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  On  The  Hill.  415  New 
lersev  .Avenue.  Washington.  DC  20001 

Contact  Person   katherine  VVoodburv,  PhD. 
Scientific  Review  .administrator.  Scientific 
Review  Branch,  NINDS/MH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd 
Suite  3208,  MSC  9529.  Bethesda,  MD  20892- 
9529. 301-196-9223 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  9,i.853,  Clinical  Researt  h 
Related  to  N'eurologK.al  Disorders,  93  H54 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health 
HHS) 

Dated.  September  20.  2001,  i 

LaVeme  Y.  Strin|^eld, 

Director.  Office  nf  Federal  Advisarv 
Committee  Policy 

IFR  Doc-  01-24365  Filed  9-2"-01   8  45  .m] 

BHJJNG  CO06  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  AppendLx  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  (Committee  National  Institute  of 
.Mlergy  and  lnfe(  tious  Diseases  Special 
Emphasis  Panel 

Date  November  1  t-14   JOO! 

r;me  8  30  am  to  5  pm 

Agenda  To  review  and  e\dluaie  contract 
proposals 

Place  Holidav  Inn — (ihevv  Chase.  5520 
Wisconsin  .Avenue,  t^hev  \  Chase.  MD  20H15 

Contact  Person   Yen  Li.  Phd.  .Scientifii 
Review  Administrator.  S(  lentifu.  Review 


I'nigram.  Di\  ision  of  Extramural  Activities. 
NIAID,  NIH.  Room  2217.  6700-B  Rockledge 
Drive,  MSC  7610.  Bethesda.  MD  20892-7610. 
301^96-2550.  yli@niaid.nih.gov 
(Catalogue  of  Federal  Domestic;  Assistance 
Program  Nos.  93.855.  Allergy.  Immunologs. 
and  Transplantation  Research:  93  H56. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHSI 

Dated:  September  19.  2001 
LaVerne  Y.  Stringfield, 
DinctoT.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-24367  Filed  9-27-01;  845  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  se<;;tion  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  give  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  m  sections 
5.52b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
.Miergv  and  Infectious  Diseases  Special 
Emphasis  Panel 

Date  0(  tober  30,  2001 

Time  8.30  am  to  5  pm 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Wyndham  City  Center,  1 143  New 
Hampshire  Avenue.  NW  .  Washington.  EX] 
20037. 

Contact  Person   Kotiertri  Binder,  PhD. 
Scientin(   Review  .•Kdiiunistrator.  Division  of 
ExU-amural  Activities.  M.MD.  6700B 
Ko<  kledge  Drive.  Rm  2155.  Bethesda.  MD 
20H92.  301-496-7966.  rblfi9n»nih.gov 

(Catalogue  of  Federal  Dfimestu  .Assistani  e 
Program  Nos  93.855.  .Mlergy,  Immunology. 
and  Transplantation  Researf;h;  93,856. 
Microbiology  and  Infectious  Disease 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  September  19,  2001 
La  Verne  Y  Stringfield, 

Direi  tor.  (Jtjicr  oj  tedvral  Advisory 

Committee  Policy. 

!FR  no(    ni-243r,H  Filed  9-27-01;  8  45  am] 

BILLING  COOe  4180-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scentific  Counselors.  NIA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552(b)(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA. 

Date:  October  22-24,  2001 . 

Closed:  October  22,  2001.  7  pm  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue,  Baltimore.  MD  21224. 

C/osed;  October  23.  2001.  8  am.  to  8:30 
am 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore.  MD  21224. 

Open  October  23,  2001,8:30  a.m.  to  11:45 
a.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue,  Baltimore.  MD  21224. 

Closed:  October  23.  2001.  11:45  a.m.  to 
12:45  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue.  Baltimore,  MD  21224. 

Open;  October  23,  2001.  12;45  p.m.  to  5 
p.m. 

Agenda:  Committee  Discussion 

Place:  (ierontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore.  MD  21224. 

Closed:  October  23,  2001,  5  p.m.  to  5:30 
p.m. 
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Agenda:To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224. 

Closed:  October  24.  2001.  8  am  to  8:30 
a.m. 

.Agenda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224 

Open.  October  24,  2001,8:30  a.m.  to  12 
p.m. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224 

Closed:  October  24,  2001,  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individuals  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eas»ern  Avenue,  Baltimore.  MD  21224 

C/osed.  October  24.  2001,  1  p.m.  to  4  p.m. 

Agenda:  Committee  Discussion 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224 

Closed:  October  24,  2001,  4  p.m.  to  5  p.m. 

Agenda.  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue.  Baltimore.  MD  21224. 

Contact  Person:  Dan  L.  Longo,  MD, 
Scientific  Director.  National  Institute  on 
Aging.  Gerontology  Research  Center, 
National  institutes  of  Health.  5600  Nathan 
Shock  Drive.  Baltimore.  MD  21224-6825, 
410-558-8110,  dll4q©nia. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  September  19.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  01-24369  Filed  9-27-01;  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkxMl  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persons  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  Mole<  ular,  rplliilHr 
and  Developmental  Neurosr.ience  integrated 
Review  Group.  Visual  Sciences  A  Studv 
Section 

Date:  October  7-9,  2001     ' 

Time:  630  pm  to  4  pm 

Agendo;  To  review  and  e\aluatp  grant 
applications 

Place:  Mayflower  Renaissance  Hotel    112' 
Connecticut  Ave.  NW    Washington   IX 
20036 

Contact  Person:  Mary  Custer.  PhD, 
Scientific  Review  Administrator  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  'if  02 
MSC  7P50.  Bethesda.  MD  20892   (301!  4  ts^ 
1 164,  custerm@csr  nih.gov 

This  notice  is  being  published  less  than  1  S 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Mame  of  Committer  C;enter  for  Si  lentific 
Review  Special  Emphasis  Panel 

Date  Octdber  8,  2001 

Time  7  pm  to  9  30  pm 

Agenda  To  review  and  evai'.iate  gran' 
applications 

Place  Georgetown  Suites  .  1000  29th  Sf  . 
NW.,  Washington,  DC]  2007 

Confacf  Person  Eileen  W   Bradle\    USC. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  institutes  of 
Health,  6701  Rockledge  Drive.  Room  5102. 
MSC  7854,  Bethesda,  MD  20892,  13U11  4H5- 
1179,  bradleye@csr.nih.gov 

This  noti(e  is  being  publishi-d  less  than  1  .t 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

Name  of  Committee  tlentcr  lor  Scientific 
Review  Special  Emphasis  Panel 

Date  October  8.  2001 

Time:  9:30  pra  to  10  pm 

Agenda:  To  review  and  evaluate  grant 
applications 

P/ace  Georgetown  Suites     U)0()  2c*tfi  Si 
NW  ,  Washington.  DC:  2007 

Contact  Person  Eileen  W    Bradle\    DSC, 
Scientific  Review  .\dminLSlrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  51(J2 
M.SC  7854,  Bethesda.  MD  20892.  (301)  43.5- 
1179,  bradleye@f:sr  nih.gov 

This  notue  is  being  published  less  than  1  .t 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  CommittPf  Surgerv.  Radiology 
and  Bioengineenng  Integrated  Review  Croup. 
Diagnostii  Radiolog\  Study  Section. 

Date;  October  9-10  2001 

Time:  8  am  to  5  pm 

Agenda  To  review  and  e\aluale  grant 
applications 

P/ore  Georgetown  Suites     1000  29th  St.. 
NW.,  Washington.  DC  2007 

Contact  Pennon  Eileen  W   Bradlev    DS('. 
Scientific  Review  .^dm^llst^ator  Cent'T  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5120, 


MSC  7854   Bethesda   MD  20Hq2,  (301)  435- 
117q,  bradleyt-tdcsr, nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  In  the  meeting  due  to  the  timing 
limitation'  in,;ii.'«',i  'jn' the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery.  Radiology 
and  Bioejigineering  Integrated  Review  Group. 
Diagnostic  Imaging  Study  Section 

Z>3re.  October  9-10,  2Ck)l. 

Time  8  am  to  4  pm 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Bethesda  Holiday  Inn,  8120 
VN  isi  onsin  .Avenue.  Bethesda.  MD  20814. 

Contact  Person  Lee  Rosen,  PhD,  Scientific 
Review  .^dmlnlstrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda,  MO  20892,  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
binding  cycle 

Name  of  Committee  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Virologv  Study  Section. 

Dofe  October  9-10,  2001 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Montgomery  Village 
Ave.  Gaithersburg,  MD  20879 

Contact  Person  Rita  Anand,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  780H  Bethesda.  MD  20892,  (301)  435- 
1151.  anandrl®!  sr  nih  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysoiological 
Sciences  Integrated  Review  Group.  Alcohol 
and  Toxicology  Subcommittee  4. 

Z)ore.  October  9-10.  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue.  Bethesda.  MD  20815 

Contact  Person:  Rass  M.  Shayiq,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2182. 
MSC;  7818,  Bethesd,^   MD  20892,  (301)  435- 
2359,  shaMc^rifti  m  ;,;h  gov. 

This  notice  is  being  published  less  than  15 
dd\  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

£)o/e  October  9,  2001 

Time:  11:00  am  to  12  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Aghela  Y  Ng,  PhD,  MBA 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804.  Bethesda.  MD  20892,  301-435- 
1715,  nga@csr.nih.gov. 
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This  notice  is  being  published  less  than  I.t 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  rvrle 

S'amt-  of  Committee:  CeU  Development  and 
Function  Intfgraied  Review  Group.  Cell 
Development  and  Function  3. 

Date  October  10-11,  2001. 

Time  8:30  a.m.  to  2  p.m. 

.Agendo  To  review  and  evaluate  grant 
applications. 

Place  Holida\  Inn,  T.Tiu  Wisconsin 
.■\venue,  Chev>  Chds>^.  WD  20815. 

Contact  Person  Gerhard  Ehrenspeck,  PhD, 
Scientific  Review  .\dministrator.  Center  for 
Scientific:  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5138, 
MSC  7840.  Bethesda.  .MD  20892.  (301)  435- 
1022.  ehrenspeckg®. nih.csr.gov 

Same  of  Committee  Biophysical  and 
Chemical  Sc:iences  Integrated  Review  Group. 
Medicinal  Chemistrv  Studv  Section. 

Dafe  October  10-11,  2001. 

Time  8:30  a.m.  to  4  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Hohdav  Inn,  8120  Wisconsin 
.■\venue,  Bethesda,  MD  20814. 

Contact  Person  Ronald  f,  Dubois.  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4156. 
MSC  "806.  Bethesda,  MD  20892,  (301)  435- 
1722 

Same  of  Committee  Integrative, 
Functional  and  Ccjgnitive  Neuroscience 
Integrated  Rp\iew  Group,  Visual  Sciences  B 
Studv  Section 

Date  October  10-U,  2001 

Time  8  .10  am   to  430  p  m 

Agenda  To  re\ie\\  and  evaluate  grant 
applications 

Place  Georgetown  Holidav  Inn.  2101 
Wisconsin  .Avenue.  .\'\V  ,  Washington,  DC 
20007 

Contact  Person  Christine  Melchior,  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
171,3,  melchioc:^csr, nih.gov. 

.Vamp  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dotp  October  10,  2001. 

Time.  1  p,m.  to  2  p,m. 

Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Sc  lentific  Review  Administrator,  Center  for 
Sc  lentifit  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4120. 
M.SC  7804,  Bethesda,  MD  20814-9692.  (301) 
435-1504,  fungv&c sr.nih.gov. 

Vfj/Tif  of  Committee:  Molecular.  Cellular 
ind  Development  Neuroscience  Integrated 
Re\  lew  Group,  Visual  Sciences  C  Study 
Section 

Dote;  October  11-12.  2001. 

Time:  8  a.m.  to  4  p,m, 

.■\i;enda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue.  NVV..  Washington.  DC  20037. 


Contact  Person:  Michael  H.  Chaitin.  PhD. 
Scientific  Review  Administrator.  Onter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5202, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
0910,  chailinm@csr,nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Integrative, 
Functional  and  Cognitive  Neuroscience  7. 

Z?afe.  October  11-12.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  3520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815 

Contact  Person:  Bernard  F   Driscoll.  PhD. 
Scientific  Review  .Aiiministrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5158. 
MSC  7844m  (301)  435-1242. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group,  Epidemiology  and 
Disease  Control  Subcommittee  1. 

Dofe.  October  11-12.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814 

Contact  Person:  ].  Scott  Osborne,  PhD, 
MPH,  Scientific  Review  .Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114.  MSC  7816.  Bethesda.  MD  20892. 
(301)435-1782. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 
Hematology  Subcommittee  1 

Dafe.  Ociober  11-12.  2001. 

Time:  8  am  to  5  pm. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  Su.  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4134,  MSC  7802, 
Bethesda,  MD  20892.  (301)  435-1195. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe.  October  11-12,  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Prabha  L  Atreya,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5152, 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
8367. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group.  Medical 
Biochemistry  Study  Section. 

Ehte:  October  11-12.  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  State  Plaza  Hotel.  2117  E  Street, 
Washington,  DC  20037. 

Contact  Person:  Alexander  S.  Liacouras. 
PhD,  Scientific  Review  Administrator,  Center 


for  Scientific  Review,  .National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1740, 

Name  of  Committee:  CeW  Development  and 
Function  Integrated  Review  Group.  Cell 
Development  and  Function  1 

Dofe  October  11-12,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/orp;  Georgetown  Suites,  1111  30th  Street, 
NVV,,  Washington,  DC  20007. 

Contact  Person  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5128. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219,  sayrem@csr.nih, gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  October  11-12,  2001, 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Loews  L'Enfant  Plaza,  480  L'Enfant 
Plaza,  SW..  Washington,  DC  20024-2197, 

Contact  Person:  Lee  S.  Mann.  PhD.  [D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC,  7848,  Bethesda,  MD  20892,  (301)  435- 
0677 

Same  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
E.xperimental  Immunology  Study  Section. 

Dofe:  October  11-12.  2001. 

Time:  8:30  am  to  5  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  Terrace 
Room,  5520  Wisconsin  .Avenue.  Chew 
Chase,  MD  20815. 

Contact  Person.  Cathleen  L  Cooper,  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC.  7812,  Bethesda,  MD  20892,  (301)  435- 
3566,  cooperc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe  October  11.  2001 

Time:  8.30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Churchill  hute',  1914 
Connecticut  Avenue,  N.W..  Washington,  DC 
20009, 

Contact  Person:  Noni  Bvrnes,  PhD. 
.Scientific:  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC.  7806.  Bethesda.  .MD  20892.  (301)  435- 
1217,  byrnesn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  October  11-12.  2001, 

Time:  9:00  am  to  5:00  pm. 

.Agendo,- To  review  and  evaluate  grant 
applications. 

P/ore;  Governor's  House.  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC  20036, 

Contact  Person:  lulian  L.  .Azorlosa.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health.  6701  Roc.kledge  Drive,  Room  .3190. 
MSC  7848.  Bethesda.  MD  20892.  1.301)  43?,- 
1507 

.\'ame  nf  Committee  Onter  for  ,Sr  ientifit 
Review  Special  Empha.'.is  Panel. 

Da(p;  October  11.  2001 

Time:  9:00  am  to  5:00  pm 

Agenda:To  review  and  evaluati-  grant 
app'ications. 

Place:  Holiday  Inn.  8120  Wisconsin 
.Avenue.  Bethesda.  .MD  20814 

Contact  Person:  Richard  Marcus.  PhD. 
Sc:ientific  Review  .administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5168. 
MSC  7844.  Bethesda.  MD  20892.  (301)  4,35- 
1245.  richard.marcus  ©nih.gov 

\'ame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  October  11.  2001 

Time:  1:00  pm  to  2:30  pm. 

Agenda:Tu  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Victor  A   Fung.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120. 
MSC  7804.  Bethesda.  MD  20814-9692,  (301) 
435-3504,  fungv@csr.nih.gov 

(C^atalogup  of  Federal  Domestu  .Assistance 
Program  Nos  93.306,  Comparative  Medicine, 
93  306:  93.333,  Clinical  Research.  93.333. 
93.337.  93.393-93  396.  93.837-93  844. 
93.846-93.878.  93  892.  93.893.  National 
Institutes  of  Health,  rtriS) 

Dated:  September  20.  2001. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doc.  01-24366  Filed  9-27-01.  845  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  National 
Toxicology  Program  (NTP) 

EPISKINF^,  EpiDermrvi,  and  Rat  Skin 
Transcutaneous  Electrical  Resistance 
Methods:  In  Vitro  Test  Methods 
Proposed  for  Assessing  the  Dermal 
Corrosivity  Potential  of  Chemicals: 
Notice  of  Availability  of  a  Background 
Review  Document  and  Proposed 
ICCVAM  Test  Method 
Recommendations  and  Request  for 
Public  Comment. 

Summary 

The  NTP  Interagency  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  (NICEATM)  announces 
availability  of  a  background  review 
document  (BRD)  entitled  "EPISKINTm, 
EpiDermTM.  and  Rat  Skin 


Transcutaneous  Electrical  Resistance 
(TER)  Methods:  In  Vitro  Test  Methods 
for  Assessing  the  Dermal  C^orrosivitv 
Potential  of  Chemicals."  and  proposed 
test  method  recommendations  from  the 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM)  on  the  use  of  these  methods 
The  NICEATM  invites  public  comment 
on  the  BRD  and  ICCVAM 
recommendations 

Availability  of  Background  Review 
Document  and  Proposed  ICCV  AM 
Recommendations 

An  electronic  version  of  this  BRD  and 
proposed  ICCVAM  test  method 
recommendations  may  be  obtained  truni- 
the  NICEATM/ICC\'AM  web  site  at 
httpJ/iccvam.niehs  nih  gov.  Vox  a  paper 
copy  (a  limited  number  are  availablej. 
please  contact  the  NICEATM  at  "4T'ii 
541-3398  or  via  email  at 
niceatm^niehs  nih  gov 

Request  for  Public  Comment 

NICEATM  invites  written  public 
comments  on  the  BRD  on  in  vitro 
corrosivity  methods  and  the  proposeii 
ICCVAM  recommendations  for  these 
methods  The  deadline  for  submission 
of  comments  is  .November  I,-!.  2001 
Comments  submitted  via  email  are 
preferred;  the  acceptable  file  formats  are 
MS  Word  (Office  98  or  older),  plain  text, 
or  PDF,  Comments  should  be  sent  to  Dr 
WiUiam  Stokes,  Director,  NICEATM. 
NIEHS,  MD  EC-17.  P,0,  Box  12233. 
Research  Triangle  Park,  NC,  27709: 
telephone  919-541-3398;  fax  919- .541- 
0947;  email  niceatm^niehs  nih  gov. 
Persons  submitting  written  comments 
should  include  their  contact 
information  (name,  affiliation,  address. 
telephone/fax  numbers,  and  email;  and 
sponsoring  organization,  if  anv 

Public  comments  received  in  response 
to  this  Federal  Register  notice  will  be 
posted  on  the  NICEATM/ICCVAM  web 
site  bttp://ircvam  niehs  nih  gov  and 
provided  to  the  ICCX'AM   itiCVAM  uill 
consider  all  comments  prior  to 
finalizing  its  test  ref:ommendatioiis  on 
EpiDermf^'.  EPISKIN'^'.  and  Rat  Skm 
TER.  In  accordance  with  Public  I-au 
106-545.  ICCVAM  test 
recommendations  will  be  forwarded  to 
appropriate  Federal  agencies  and  will  he 
made  available  to  the  publu  on  the 
NICEATM/ICC\'AM  website. 

Background 

ICCVAM  and  the  ICCVAM  Corrosivity 
Working  Group  (CWC)  rei  ently 
evaluated  three  in  vitro  test  methods  for 
assessing  the  dermal  corrosivity 
potential  of  chemicals  and  chemical 
mixtures— EpiDerm'^'.  EPISKIN'^',  and 
Rat  Skin  TER  EpiDerm'^'  and 


EPISKIN^^  utilize  a  three  dimensional 
human  skin  model  comprised  of  a 
reconstructed  epidermis  and  a 
functional  stratum  comeum.  The  test 
chemical  is  applied  to  this 
re(  onstructed  epidenmis  for  a  specified 
time  and  subsequent  cell  viability  is 
measured.  Rat  Skin  TER  assesses  the 
skin  corrosivity  of  a  chemical  by 
applying  the  test  material  to  the 
epidermal  surface  of  a  rat  skin  disc  for 
t\Mianii  dA  h'  urs;  subsequently,  the 
transcutaneous  electrical  resistance 
(TER)  of  the  skin  disc  is  measured. 
NICEATM  prepared  a  background 
review  document  summarizing  the 
n\  aiiable  data  and  prior  reviews  for  the 
*hree  test  methods,  which  was  then 
.  <  nsidered  by  the  CWG  and  ICCVAM 
The  CWG  concluded,  based  on  the 
information  provided  and  outcomes  of 
the  previous  reviews,  that  further 
e\,n  j.iiiin  by  an  independent  scientific 
peer  re\  lew  panel  did  not  appear 
necessary,  and  recommended  that  these 
methods  undergo  ICCVAM  evaluation 
using  an  expedited  review  process 
(ICCVAM,  2001).  ICCVAM  agreed  with 
the  CWG  recommendation  for  expedited 
review.  This  process  involves  the 
development  of  a  draft  ICCVAM 
position  (proposed  ICCVAM  test 
recommendations)  and  publishing  the 
position  in  the  Federal  Register  for 
public  comment   Public  i -iiinu'nts  are 
(  onsidereii  try  K  (  \  \M  and  if  no  major 
[irohlenis  are  found.  K.CVAM  then 
finali/es  its  test  recommendations  and 
foruird'-  '     feii>  r  .:  agencies  for  their 
determmati!.  !i  ^  i  M'gulatory 
acceptability  If  major  problems  are 
noted,  then  ICCVAM  will  determine  an 
appropriate  process  for  further 
evaluation,  such  as  an  independent  peer 
rp\ip\\  panel  evaluation. 

ECVAM  tvaluation 

The  European  Center  for  the 
Validation  of  Alternative  Methods 
(ECVAM)  conducted  validation  studies 
on  these  three  in  vitro  methods  (Barratt 
et  al..  1998;  Fentem  et  al..  1998:  Liebsch 
et  al..  2000).  The  ECVAM  Management 
Team  concluded  that  EpiDerm^^'.  Rat 
Skin  TER  and  EPISKIN^^  were 
scientifically  valid  for  use  as 
replacements  for  the  animal  test 
currently  used  to  distinguish  between 
corrosive  and  non-corrosive  chemicals 
and  for  all  chemical  classes  (Fentem  et 
al    1498:  Liebsch  etal.  2000). 

Uilw!  Reviews 

The  validation  status  of  these  three 
methods  was  then  evaluated  by  the 
ECVAM  Scientific  Advisory  Committee 
(ESAC)  The  ESAC  also  concluded  that 
the  Rat  Skin  TER.  EpiDerm^"^.  and  the 
EPISKIN^^'  tests  were  scientifically 
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valid  for  use  as  replacements  for  the 
animal  test  and  were  ready  to  be 
considered  for  regulator\  acceptance 
(Balls  and  Corcello.  1998:  Balls  and 
Hellsten.  2000).  The  European  Scientific 
Committee  for  Cosmetic  Products  and 
Non-food  Products  (SCCNFP)  evaluated 
the  EPISKIN^'^'  and  Rat  Skin  TER  and 
concluded  that  thev  were  applicable  fur 
the  safety  evaluation  of  cosmetic 
ingredients  or  mixtures  of  ingredients 
(Anon.    1999).  The  European 
Commission  subsequently  adopted 
EpiDerm^^',  EPISKINtm.  and  Rat  Skin 
TER  (Anon..  2000! 

Proposed  ICCVAM  Recommendations 

ICCVAM  proposes  that  these  assays 
can  be  used  to  assess  the  dermal 
corrosion  potential  of  chemicals  in  a 
weight-of-evidence  approach  in  an 
integrated  testing  scheme  (eg.,  OECD 
Globally  Harmonised  Classification 
System'lOECD,  1998);  OECD  Revised 
Proposals  for  Updated  Test  Guidelines 
404  and  405:  Dermal  and  Eve  Corrosion/ 
Irritation  Studies  (OECD,  2001a)l  These 
integrated  testing  schemes  for  dermal 
irritation/corrosion  allow  for  the  use  of 
validated  and  accepted  in  vitro 
methods.  In  this  approach,  positive  in 
vitro  corrosivity  responses  do  not 
generally  require  further  testing  and  can 
be  used  for  classification  and  labeling. 
Negative  in  vitro  corrosivity  responses 
shall  be  followed  by  in  vivo  dermal 
corrosion/ irritation  testing.  (Note  The 
first  animal  used  in  the  irritation/ 
corrosivity  assessment  would  be 
expected  to  identify  any  chemical 
corrosives  that  were  false  negatives  in 
the  in  vitro  test).  Furthermore,  as  is 
appropriate  for  any  in  vitro  assay,  there 
is  the  opportunity  for  confirmatory 
testing  if  false  positive  results  are 
indicated  on  a  weight  of  evidence 
evaluation  of  supplemental  information, 
such  as  pH,  structure  activity 
relationships  (SAR),  and  other  chemical 
and  testing  information. 

Additional  Information  About  ICCVAM 
and  NICEATM 

ICCVAM.  with  15  participating 
Federal  agencies,  was  established  in 
1997  to  coordinate  interagency  issues  on 
toxicological  test  method  development, 
validation,  regulatory'  acceptance,  and 
national  and  international 
harmonization.  The  ICCVAM 
Authorization  Act  of  2000  (Public  Law 
106-545)  formally  authorized  and 
designated  ICCVAM  as  a  permanent 
committee  administered  by  the  NIEHS 
with  specific  duties  that  include  the 
technical  evaluation  of  new  and 
alternative  testing  methods.  ICCVAM  is 
charged  with  developing  test 
recommendations  based  on  those 


technical  evaluations,  and  forwarding 
these  to  Federal  agencies  for  their 
consideration.  The  NICEATM  was 
established  in  1998  to  coordinate  and 
facilitate  ICCVAM  activities,  to  provide 
peer  review  for  validation  activities  and 
til  promote  communication  with 
stakeholders.  The  NICIEATM  is  located 
at  the  NTEHS,  Research  Triangle  Park, 
NC.  Additional  information  concerning 
ICCVAM  and  NICEATM  can  be  found 
cm  the  ICCVAM/NICEATM  web  site  at 
http://iccvam.nwhs.nih.gov. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Health  Sciences  (NIEHS);  National 
Toxicology  Program  (NTP) 

Report  of  the  International  Workshop 
on  In  Vitro  Methods  for  Assessing  Acute 
Systemic  Toxicity;  Guidance  Document 
on  Using  In  Vitro  Data  to  Estimate  In 
Vivo  Starting  Doses  for  Acute  Toxicity: 
Notice  of  Availability  and  Request  for 
Public  Comment. 

Summary 

Notice  is  hereby  given  of  the 
availability  of  the  reports  entitled, 
"Report  of  the  International  Workshop 
on  In  Vitro  Methods  for  Assessing  Acute 
Systemic  Toxicity"  NIH  Publication  01- 
4499  and  "Guidance  Document  on 
Using  In  Vitro  Data  to  Estimate  In  Vivo 
Starting  Doses  for  Acute  Toxicity"  NIH 
Publication  01^500.  The  Report 
provides  conclusions  and 
recommendations  from  expert  scientists 
based  on  their  review  of  current  in  vitro 
methods  for  assessing  acute  toxicity  at 
an  October  17-20.  2000  workshop.  The 
workshop  was  organized  by  the 
National  Toxicology  Program 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM)  and  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM).  The  Guidance  Document 
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provides  Standard  Operating  Procedures 
(SOPs)  for  performing  two  in  vitro  basal 
cyiotoxicity  assays  and  describes  how  to 
use  this  in  vitro  data  to  predict  starting 
doses  for  in  vivo  acute  oral  toxicity 
studies. 

Availability  of  the  Documents 

To  receive  a  copy  of  either  report, 
please  contact  NICEATM  at  P.O.  Box 
12233,  MD  EC-17,  Research  Triangle 
Park,  NC  27709  (mail).  919-541-3398 
(phone),  919-541-0947  (fax),  or 
niceatm@niehs.nih.gov  (email).  The 
reports  are  also  available  on  the 
ICCVAM/NICEATM  website  at  http:// 
iccvam.niehs.nih.gov. 

Request  for  Public  Comments 

NICEATM  invites  written  public 
comments  on  the  Workshop  Report  and 
the  Guidance  Document.  Comments 
should  be  sent  to  NICEATM  by 
November  13.  2001.  Comments 
submitted  via  e-mail  are  preferred;  the 
acceptable  file  formats  are  MS  Word 
(Office  98  or  older),  plain  text,  or  PDF 
Comments  should  be  sent  to  Dr.  William 
S.  Stokes,  Director,  NICEATM.  NIEHS, 
MD  EC-17.  PO  Box  12233.  Research 
Triangle  Park,  NC.  27709:  telephone 
919-541-2384:  fax  919-541-0947;  e- 
mail  niceatm@niehs.nih.gov.  Persons 
submitting  written  comments  should 
include  their  contact  information  (name, 
affiliation,  address,  telephone  and  fax 
numbers,  and  e-mail)  and  sponsoring 
organization,  if  any  Public  comments 
received  in  response  to  this  Federal 
Register  notice  will  be  posted  on  the 
NICEATM/ICCVAM  web  site  {http:// 
iccvam.niehs.nih.gov). 

Background 

The  International  Workshop  on  In 
Vitro  Methods  for  Assessing  Acute 
Systemic  Toxicity  was  held  October  17- 
20.  2000.  at  the  Hyatt  Regency  Crystal 
City  Hotel.  2799  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  The 
workshop  was  organized  by  the 
NICEATM  and  ICCVAM.  and  sponsored 
by  the  NIEHS.  the  NTP.  and  U.S.  EPA. 
The  objectives  of  the  workshop  were  ( 1 ) 
to  assess  the  current  validation  status  of 
in  vitro  test  methods  that  might  be 
useful  for  assessing  the  acute  systemic 
toxicity  potential  of  chemicals  and  (2)  to 
develop  recommendations  for  future 
research,  development,  and  validation 
studies  that  might  further  enhance  the 
use  of  in  vitro  methods  for  this  purpose. 

A  Federal  Register  notice  (Vol  65. 
No.  115,  pp.  37400-37403.  June  14, 
2000)  requested  information  and  data 
that  should  be  considered  at  the 
workshop,  and  nominations  of  expert 
scientists  to  participate  in  the 
workshop.  A  second  Federal  Register 


notice  (Vol.  65.  No.  184.  pp  57203- 
57205,  September  21.  2000)  announced 
availability  of  the  workshop  agenda, 
registration  information,  and  a 
background  summary  of  available  m 
vitro  methods. 

At  the  workshop,  the  invited  expert 
scientists  were  divided  into  four 
breakout  groups  as  follows: 
Breakout  Group  1:  In  Vitro  Screening 

Methods  for  Assessing  Acute  Toxic  itv 
Breakout  Group  2:  In  Vitro  Methods  for 

Toxicokinetic  Determinations 
Breakout  Group  3:  In  Vitro  Methods  for 

Predicting  Organ-Specific  Toxicity 
Breakout  Group  4:  Chemical  Data  Sets 

for  Validation  of  In  Vitrn  Acute 

Toxicity  Test  Methods 

Each  breakout  group  subsequently 
prepared  a  written  report  that 
represented  the  consensus  of  the  invited 
scientists  assigned  to  that  group  and 
these  reports  are  included  in  the 
Workshop  Report,  it  also  includes  as 
appendices;  A  detailed  workshop 
agenda:  summary  minutes  of  plenarv 
sessions  and  public  comments;  the 
background  document  for  workshop 
participants;  a  NICEATM  summary  of 
the  Multicenter  Evaluation  ot  In  Vitro 
Cytotoxicity  (MEIC):  a  summary  of 
Federal  regulations  on  acute  toxicity: 
related  Federal  Register  notices,  and 
ICCVAM  test  method  recommendations 
The  ICCVAM  test  recommendations 
were  developed  following  the  workshop 
to  forward  to  Federal  agencies  in 
accordance  with  Pub.  L   106-545. 

The  Breakout  Group  on  In  Vitro 
Screening  Methods  recommended 
preparation  of  a  document  that  would 
provide  guidance  on  how  to  use  in  vitro 
data  to  estimate  starting  doses  for  in 
vivo  acute  toxicity  studies.  Three 
scientists  subsequently  collaborated 
with  the  NICEATM  to'develop  a 
"Guidance  Document  on  Using  In  X'ltrn 
Data  to  Estimate  In  Vivo  Starting  Doses 
for  Acute  Toxicity".  The  Guidance 
Document  provides  SOPs  for 
conducting  two  in  vitro  cytotoxicity 
tests  (the  BALB/c  3T3  Neutral  Red 
Uptake  (NRU)  and  the  Normal  Human 
Keratinocyte  (NHK)  NRU  assays)  and 
instruction  for  using  these  assays  to 
estimate  starting  doses  for  in  vivo 
testing.  The  Guidance  Document  also 
includes  the  ZEBET  (German  National 
Centre  for  the  Documentation  and 
Evaluation  of  Alternatives  to  .Animal 
Experimentation)  Registry  of 
Cytotoxicity  (RC)  Regression  .Analysis 
that  provides  a  mathematical 
relationship  between  acute  oral 
systemic  rodent  toxicity  and  in  vitro 
basal  cytotoxicity  using  data  for  .347 
chemicals  (Halle.  1998;  Spielmann  et 
al..  1999).  The  Guidance  Document 


"xpands  on  an  appni.K  t:  ^iii;gested  bv 
Spielmann  and  coUedgues  that — as  an 
initial  step — the  relatiuus>hip  found  with 
the  R(     i  ^t,^  \u-  used  to  predict  starting 
dose.s  lur  subsequent  in  vivo  acute 
lethality  assays. 

.Additional  Information  .About  I(X,\  AM 
and  NICEATM 

KXA'.AM  with  15  participating 
Federal  agencies,  was  established  in 
m97  to  coordinate  interagency  issues  on 
toxicological  test  method  development, 
validation,  regulatory  acceptance,  and 
national  and  international 
harmonization  The  ICCVAM 
.Authorization  Act  of  2000  (Pub.  L  106- 
545)  formally  authorized  and  designated 
Icr\'.AM  as  a  permanent  committee 
administered  by  the  NIEHS  with 
specific  duties  that  include  the 
technical  e\aluation  of  new  and 
alternative  testing  methods.  ICCVAM  is 
charged  with  developing  test 
recommendations  based  on  those 
technical  evaluations,  and  forwarding 
these  to  Federal  agencies  for  their 
consideration  The  NICEATM  was 
established  in  1998  to  coordinate  and 
facilitate  ICCVAM  activities,  to  provide 
peer  review  for  validation  activities  and 
to  prr)mote  communication  with 
stakeholders  The  NICEATM  is  located 
at  the  NIEHS,  Research  Triangle  Park, 
NC  .Additional  information  concerning 
ICCVAM  and  NICEATM  can  be  found 
on  the  ICCNAM/NICEATM  web  site  at 
http://iccvamniehs  nih.gov  In 
accordance  with  Public  Law  106-545. 
the  Workshop  Report  iind  the  Guidance 
Document  will  \>i-  t-  rw.irded  with 
ICCVAM  tes(  fi   . emendations  to 
Federal  agem  !«>  ior  their  consideration 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-M-67] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Technical  Assistance  for  Community 
Planning  and  Development  Programs 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HLTD 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  29. 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
approval  number  (2506-0166)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
0MB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  102.15. 
New  Executive  Office  Building. 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 

VVavne  Eddins.  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest.  Washington,  DC  20410:  e- 
mail  IVavTie  Eddins@HUD.gov: 
telephone  (2021  708-2374,  This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agencv  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  bv  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (81  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information. 

Title  of  Proposal:  Technical 
Assistance  for  Community  Planning  and 
Development  Programs. 

OMB  Approval  Number:  2506-0166. 

Form  Numbers:  HUD-^24M,  HUD- 
50070,  HUD-50071,  HUD-2880,  HUD- 
2992. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Periodically,  HUD  conducts 
competitions  to  select  technical 
assistance  providers  to  supply  expertise 
to  CPD  grantees  to  shape  their  CPD  and 
other  available  resource  into  effective, 
coordinated,  neighborhood  and 
community  development  strategies  to 
revitalize  and  physically,  socially  and 
economically  strengthen  their 
communities. 

Respondents:  Business  or  other  for 
profit,  Not-for-Profit  Institutions,  State, 
Local  or  Tribal  Government. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 


Numtjer  of 
respondents 


Frequency 
of  responses 


Hours  per 
response 


Burden 
hours 


152 


2425 


6.3 


23,264 


Total  Estimated  Burden  Hours: 
23,264. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  .Section  3507  of  the  Paperwork 
Reduction  .\a  of  1995,  44  US.C.  .T5,  a.'; 
amended 

Dated  September  20.  2001 

Donna  L.  Eden. 

Director.  Office  of  Investment  Strategies, 
Policy  and  Management 

[FR  Doc  01-24264  Filed  9-2--01;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4650-N-681 

Notice  of  Sut)mission  of  Proposed 
Information  Collection  to  OMB;  Tribal 
Colleges  and  Universities  Program 

agency:  Office  of  the  Chief  Information 
Officer.  HUD 
ACTION:  Notice 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date:  October  29, 
2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  bv  name  and/or  OMB 
approval  number  (2528-0215)  and 
should  be  .sent  to:  [oseph  F  Lackey.  Jr., 
OMB  Desk  Officer.  Office  of 
.Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Waynp  Eddins.  Reports  Management 
Officer.  Q  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410;  e-mail 
IV'fjvnp     Edihns'(i>Hl'D  gov:  telephone 
(202)  708-2374.  This  is  not  a  toll-free 


number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information. 


Title  of  Proposal :  Tribal  Colleges  and 
Universities  Program. 

OMB  Approval  Number:  252ft-0215 

Form  Numbers:  HUD-50070.  HUD- 
50071.  HUD^24-M,  HUD-2880 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  I'se  A 
grant  to  provide  assistance  to  tribal 
colleges  and  universities  to  use  to  build, 


expand   renoviitc  .iiid  '-quip  their  own 
facihtit's 

Hespondf  nts   \i.tii,i  Profit 
Institutions,  State,  Local  or  Tribal 
(invernment 

Frequency  of  Submission:  Semi- 

.-innualK    C)th^'r  (Final  Report), 


Number  of 
respondents 

X 

Frequency 
of  responses 

X 

Hours  per 
response 

= 

Burden 
fKXjrs 

32  

1  6 

62 

3.208 

Total  Estimated  Burden  Hours:  3,208. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C   35,  a.s 
amended 

Dated:  September  18.  2001 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer 

[FR  Doc  01-24263  Filed  9-27-01:  845  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4463-H-08] 

Notice  of  FHA  Debenture  Call 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  armounces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  debentures,  in 
accordance  with  authority  provided  in 
the  National  Housing  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Keyser,  Room  3119P.  LEnfant 
Plaza,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC  20410,  telephone 
(202)  755-7510  xl37  This  is  not  a  toll- 
free  number. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  204(c)  and  207(j)  of  the 
National  Housing  Act.  12  U.S.C. 
1710(c).  1713(j),  and  in  accordance  with 
HUD'S  regulation  at  24  CFR  203.409  and 
207.259(e)(3).  the  Federal  Housing 
Commissioner,  with  approval  of  the 
Secretarv'  of  the  Treasur>'.  announces 
the  call  of  all  Federal  Housing 
Administration  debentures,  with  a 
coupon  rate  of  6.375  percent  or  above, 
except  for  those  debentures  subject  to 
"debenture  lock  agreements",  that  have 
been  registered  on  the  books  of  the 
Federal  Reserve  Bank  of  Philadelphia, 


and  are.  therefore,  "outstanding    as  df 
September  30.  2001   The  date  of  the  tail 
is  January-  1,  2002. 

The  debentures  will  be  redeemed  at 
par  plus  accrued  interest  interest  will 
cease  to  accrue  on  the  debentures  as  i^f 
the  call  date.  Final  interest  on  any 
called  debentures  will  be  paid  with  tho 
principal  at  redemption 

During  the  period  from  the  date  ni 
this  notice  to  the  call  date,  debentures 
that  are  subject  to  the  call  may  not  be 
used  by  the  mortgagee  for  a  special 
redemption  purchase  in  payment  of  a 
mortgage  insurance  premium 

No  transfer  of  debentures  covered  by 
the  foregoing  call  will  be  made  on  the 
books  maintained  by  the  Treasury 
Department  on  or  after  October  1 ,  2001 
This  does  not  affect  the  right  of  the 
holder  of  a  debenture  to  sell  or  assign 
the  debenture  on  or  after  this  date 
Payment  of  final  principal  and  interest 
due  on  January-  1.  2002,  will  be  made 
automatically  to  the  registered  holder 

Dated   September  21,  2001. 
John  C.  Weicher, 

Assistant  Serretan,  for  Housing-Federal 
Housing  Commissioner. 
iFR  Doc  01-24262  Filed  9-27-01;  8:45  ami 

BILUNG  CODE  4210-77-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-391 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  .^sslstant 
Secretary-  for  Community  Planning  and 
Development,  HUD 
ACTION:  Notice. 


SUMMARY:  This  Notice  identirios 
unutilized,  underutilized,  extess.  and 
surplus  Federal  property  reviewt'd  b\ 
HUD  for  suitability  ftrr  possible  use  to 
assist  the  homeless 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  72bb.  Dcpartnit'ii' 
of  Housing  and  Urban  Development, 


451  Seventh  Street  SW..  Washington, 
DC  20410:  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impairpd  (202)  708-2565  (these 
telephont  M;jn:bers  are  not  toll-free),  or 
(  all  the  ti  li  fre,  Title  V  information  line 
at  1~800-M2^    "iHH 
SUPPLEMENTARY  INFORMATION:  In 
.u  rordan(  e  v\  iih  ^4  ( .FK  part  581  and 
se(  tion  ,501  of  the  .Mewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended  HUD  is  publishing 
this  NotK  e  ti    ileiitify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
re\  ipwed  using  information  provided  to 
HUD  bv  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildmgs  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  properly   This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Admmistration.  No.  88-2503- 
OG(D.D.C) 

Properties  re\  leued  are  listed  in  this 
Notice  a(  (  ordini;  *(   the  following 
ratppones  Su.tablu.  available,  suitable/ 
uiia\  rfiiable.  suitable/to  be  excess,  and 
un^uit.ible  T'he  |ri  iperiies  listed  in  the 
thre*  '•iiit.ibie  I  diei;ijnes  have  been 
reviewed  b\  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
jroperty  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement    f  the  reasons  that  the 
prnpertv  rami  t  bi  declared  excess  or 
nude  .i\  iilaiiie  for  use  as  facilities  to 
,i--i-i  ttie  biiiiieless. 

I'ritjertn  s  jilted  as  suitable/available 
w  1,.  •)e  1,  M I  at  lie  exclusively  for 
.1.  nieie-,^  use  fur  a  period  of  60  days 
fr  HI  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Ri  >  ine\ .  Division  of  Property 
Managenieiit   I'rogram  Support  Center, 
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HHS,  room  5B-41.  5600  Fishers  Lane. 
RockviUe,  MD  20857;  (301)  443-2265 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  tu 
refer  to  the  interim  rule  goveming  this 
program.  24  CFR  part  581 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  bv 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  appli(  abl^ 
law,  subject  to  screening  for  other 
Federal  use  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable- 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (;■  e  .  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landhulding  agencies  at  the 
following  addresses:  AIR  FORCE:  .Vis. 
Barbara  lenkins.  Air  Force  Real  Estate 
Agency.  (Area-,V1I).  Boiling  .Mr  Force 
Base,  112  Luke  .Avenue.  Suite  104. 
Building  5683.  Washington.  DC  203  )2- 
8020;  (202)  767-4184;  GSA:  Mr.  Brian 
K.  Polly,  .Assistant  Commissioner. 
General  Services  Administration.  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NVV,  Washington,  DC  20405,  (202)  501- 
0052;  INTERIOR:  Ms   Linda  Tribby. 
.Acquisition  &  Property  Management. 
Department  of  the  Interior.  1849  C 
Street,  NVV.  Washington,  DC  20240; 
(202)  219-0728;  NAVT:  Mr  Charles  C. 
Cocks.  Director,  Department  of  the 


Navy,  Real  Estate  Policy  Division,  Naval 
Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000.  Washington.  DC 
20374-5065; (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated:  September  20,  2001. 
|ohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

Title  V.  ppderal  Surplus  Property  Program 
Federal  Register  Report  for  9/28/01 

Suitable/ Available  Properties 

Buildings  (by  State) 

.Mabama 

Federal  Bldg. 

301  Third  Ave. 

Cullman  Co:  AL  35055- 

Landholding  Agency:  GSA 

Property  Number:  54200120005 

Status:  Excess 

Comment:  30,887  sq.  ft.,  2-story,  most  ret  ent 

use — office 
GSA  Number:  4-G-AL-769 

California 

Bldg.  50 

.Naval  Postgraduate  School 
Monterey  Co:  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  77200130106 
Status:  Excess 

Comment:  252  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — storage 

Bldg.  58 

Naval  Postgraduate  School 

Monterey  Co:  CA  93943- 

Landholding  Agency:  Nav% 

Property  Number:  7'7200130107 

Status:  Excess 

Comment:  1200  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  rei  ent  use — 

storage 

Bldg.  203 

Naval  Postgraduate  School 
Monterey  Co:  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  77200130108 
Status:  Excess 

Comment:  7956  sq:  ft.,  presence  of  asbestos, 
most  recent  use — admin, 

Bldg.  209A 

Naval  Postgraduate  School 
Monterey  Co:  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  77200130109 
Status:  Excess 

Comment:  1826  sq.  ft.,  presence  of  asbestos' 
lead  paint,  most  recent  use — sotorage 

Bldg,  258 

.Naval  Postgraduate  School  ^ 

Monterey  Co:  CA  93943- 
Landholding  Agency:  Navy 
Property  Number:  77200130110 
Status:  Excess 

(Comment:  6468  sq,  ft.,  presence  of  asbestos' 
lead  paint,  most  recent  use — firehouse 

Illinois 

Milo  Comm.  Tower  Site 

350  N   Rt  8 

Milo  Co:  Bureau  IL  56142- 


Landhokiing  .-Xgencv:  C,S.\ 

Property  Number:  542000211018 

Status:  Excess 

tk>mment:  120  sq.  ft.  cinder  block  bldg. 

GSA  Number:  l-D-IL-795 

LaSalle  Comm.  Tower  Site 

1500  NE  8th  St. 

Kit  hland  Co:  LaS,ille  IL  fil370- 

Landholding  .-ygencv :  GS.A 

Property  Number:  54200020019 

Status:  Excess 

Comment:  120  sq.  ft.  t  inder  block  bldg.  and 

a  300'  tower 
(;SA  Number:  l-[>-IL-724 

Kentuck\ 

So(..  Sec.  .Admin,  Fed.  Bldg. 

614  Master  Street 

Corbin  Co:  KY  40702- 

Landholding  .Agency:  C"S.\ 

Property  Number:  54200120001 

Status:  Excess 

(Comment:  approx,  9078  sq   ft  ,  some  repair 

needed,  presence  of  asbestos/lead  paint. 

most  recent  use — offices 
GSA  Number;  4-G-KY-609 

Maryland 

La  Plata  Housing 

Radio  Station  Rd. 

La  Plata  Co:  Charles  MD 

Landholding  Agency:  GS.A 

Property  Number:  54200110006 

Status:  Excess 

Comment:  townhouse  complex  of  20  units.  3- 

bedroom  units  =  997  sq.  ft,,  1115  sq,  ft.. 

and  101 1  sq.  ft.,  needs  rehab,  presence  of 

asbestos/lead  paint 
GSA  Number:  4-N-MD-601 

29  Bldgs. 

Walter  Reed  .Army  Medical  Center 

Forest  Glen  Annex.  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 
1246 

Location:  24  bldgs.  are  in  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — hospital  annex,  lab,  office 

Landholding  .Agency:  GS.A 

Property  Number:  54200130012 

Status:  Excess 

(Comment:  Historic  Preservation  Covenants 
will  impact  reuse,  property  will  not  be 
parcelized  for  disposal,  high  cost 

■  associated  w/maintenance.  estimated  cost 
to  renovate  S17  million 

fiSA  Number:  4-D-MD-558-B 

Massachusetts 

Cross  Terrac  e 

S  Weymouth  Naval  .Air  Station 

S  Weymouth  Co:  MA 

Landholding  Agency:  GSA 

Property  Number:  54200110004 

Status:  Excess 

Comment:  5  one  story.  2  bedroom  duplex 

housing  units,  needs  rehab,  off-site  use 

onlv 
GSA  Number:  l-U-MA-860 

L'SCG  Air  Station 

Cape  Clod  Co.  Barnstable  M.A 

Landholding  Agency:  GSA 

Property  Number:  54200110005 

Status:  Underutilized 

Comment:  60 — 2  &  3  bedroom  housing  units, 

may  be  difficulty  in  moving  foundation, 

off-site  use  only 
GSA  Number:  l-U-MA-859 
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Michigan 

Natl  Weather  Svc  Ofc 

214  West  14th  Ave, 

Sault  Ste.  Marie  Co:  Chippewa  MI 

Landholding  Agency  GSA 

Property  Number;  54200120010 

Status:  Excess 

Comment;  2230  sq.  ft.,  presence  of  asbnstfjs 

most  recent  use— office 
GSA  Number:  l-C-MI-802 

Minnesota 

GAP  Filler  Radar  Site 

St  Paul  Co;  RiceMN  55101- 

Landholding  Agency:  GSA 

Property  Number:  54199910009 

Status;  Excess 

Comment;  1266  sq.  ft.,  concrete  block., 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements, 
preparations  for  a  Phase  I  study  underway, 
possible  underground  storage  tank 

GSA  Number;  l-GR(l)-MN-475 

Nevada 

6  Cabins 

#70,  14,  24,  5,  2.  21 

Lake  Meade,  601  Nevada  Highwdv 

Boulder  Co;  NV  89005- 

Landholding  Agency:  Interior 

Property  Number:  61200130011 

Status:  Unutilized 

Comment:  vacation  cabins,  remote  location, 

entranced  fee  required,  presence  of 

asbestos,  off-site  use  only 

New  lersey 

Old  Bridge  Housing 

Route  9 

Old  Bridge  Co:  NJ  08857- 

Landhoiding  Agency:  GSA 

Property  Number:  54199940010 

Status:  Excess 

Comment:  12  three  bedroom  housing  units, 

no  long-term  wastewater  treatment  system 

for  property,  presence  of  asbestos/lead 

paint,  needs  repair 
GSA  Number:  0-0-NI-OOO 
Holmdel  Housing  Site 
Telegraph  Hill  Road 
Holmdel  Co;  Monmouth  NI  07733- 
Landholding  Agency:  GSA 
Property  Number:  54200040005 
Status:  Excess 
Comment:  12  housing  units  on  5.59  ac:res, 

1196  sq  ft.  each,  extreme  disrepair 
GSA  Number:  l-N-NI-622 

New  York 

Terry  Hill" 

County  Road  51 

Manorville  NY 

Landholding  .\gen(  y;  GS.^ 

Property  Number:  54199830008 

Status;  Surplus 

Comment:  2  block  structures,  780-272  sq,  ft.. 
no  sanitary  facilities,  most  recent  use — 
storage/comm.  facility,  w/6.19  acres  in  fee 
and  4.99  acre  easement,  remote  area 

GSA  Number:  l-EV-NY-864 

Binghampton  Depot 

Nolans  Road 

Binghampton  Co;  NY  00000- 

Landholding  .Agency:  GS.^ 

Property  Number;  54199910015 

Status:  Excess 


Comment:  45.977  sq   ft,,  needs  repair. 

presence  of  asbestos,  most  recent  use — 

office 
GSA  Number;  1-G-NY-760A 
Naval  Reserve  Center 
Frankfort  C!o;  Hprk[m>^r  N't 
Landholding  .^geni  \ ,  GS.^ 
Property  Number   54200040006 
Status;  Excess 
Comment.  23.800  sq   ft  .  britk,  good 

condition,  most  recent  use — training  center 
GSA  Number:  l-D-NY-874 
Lockport  Comm  Fa(.ilit\  .'\nntx 
6625  Shawnee  Road 
Wheatfield  Co:  NY  14120- 
Landholding  Agency,  GSA 
Property  Number  5420012000^1 
Status:  Excess 
Comment;  3334  sq  ft  ,  presence  of  asbestos, 

most  recent  use — admin- storage 
GSA  Number;  l-D-NY-885 

Pennsylvania 

L'niontown  F'ed,  Bldg 

34  West  Peter  Street 

Uniontown  Co;  Fayette  PA  1^401-3336 

Landholding  .Agency  GS.^ 

Property  .Number  54200110009 

Status:  Excess 

Commert;  24,031  sq   ft  .  office  space, 

possible  lead  paint/asbestos,  hostoric 

property 
GSA  Number:  4-(^PA~-89 

Liniuntown  Federal  Bldg. 

34  West  peter  Street 

Uniontown  Co;  Fayette  P.-\  1.5401-  H.iti 

Landholding  Agency;  C,S.\ 

Property  Number  542001 1001 1 

Status:  Excess 

Comment:  24.031  sq  ft.,  office  space, 

presence  of  asbestos/possible  lead  paint, 

historic  property 
GSA  Number-  4-OPA-7HM 

South  Carolina 

Greenwood  Fed  Bldg 

120  Main  Street 

Greenwood  Co  SC  29645- 

Landholding  ,Agen(  \    GS.^ 

Property  Number  54200120012 

Status;  Ext  ess 

Comment;  35.782  sq  ft  ,  presence  of  asbestos, 
possible  lead  paint,  most  recent  use — 
office,  historic  preservation  covenents 

GSA  Number:  4-(;-Sr-601 

SSA'Fed   Bldg 

404  East  .Main  Street 

Rock  Hill  Co  York  SC  29730- 

Landholding  .\gency:  GSA 

Property  Number   54200120013 

.Status  Surplus 

Comment   45895  sq   ft    presence  of  asbestos, 

most  recent  use — offit  e 
GSA  Number  4-S(:-600 

Tennessee 

Marine  Corp!>  Rsv  (^entt-r 

2109  W   Market  St 

lohnson  Cit\  Cd  Washington  TN  37604 

I>andholding  .Agency:  GSA 

Property  Number;  54200120003 

Status:  Surplus 

Comment  4  bidgs  .  presence  of  a.sbestos/lead 
paint,  possible  environmental  restrictions, 
most  recent  use — training  "-tcirage 

GSA  Number:  4-N-TN-0651 


\  irginia 

Bldg  K-49 

Na\al  Station 

Norfolk  Co;  VA  23511-3095 

Landholding  Agency:  Navy 

Property  Number:  77200130128 

Status:  Excess 

Comment;  12506  sq.  ft.,  extensive  termite 

destruction,  presence  of  asbestos,  most 

recent  use — admin,,  off-site  use  only 
Bldg.  SP-122 
Naval  Station 

Norfolk  Co:  VA  23511-3095 
Landholding  Agency:  Navy 
Property  Number:  77200130129 
Status:  Excess 
Comment:  1994  sq,  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — instructions 

bldg.,  off-site  use  only 
Bldg.  Z-206 
Naval  Station 
Norfolk  Co:  VA  23511- 
Landholding  Agency:  Navy 
Property  Number:  77200130130 
Status:  Excess 
Comment:  37499  sq.  ft.,  needs  rehab,  most 

recent  use — shed,  off-site  use  only 

West  Virginia 

Beckley  Fed.  Bldg. 

400  Neville  Street 

Beckley  Co;  Raleigh  WV  25801- 

Landholding  Agency:  GSA 

Property  Number:  54200110002 

Status:  Excess 

Comment:  2  story,  good  condition,  presence 

of  asbestos — pipes 
GSA  Number:  4-5-WV-53B 

Land  (by  State) 
Missouri 

Improved  Land 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfelfow  Blvd 

St.  Louis  Co:  MO  63120-1798 

Landholding  Agencv:  GSA 

Property  Number:  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bldgs.  and 
numerous  small  bldgs.  situated  on  13 
acres,  5  acres  =  parking  lot  and  streets, 
presence  of  asbestos/lead  paint,  clean-up 
required  to  state  regulator  standards 

GSA  Number:  000000 

Ohio 

Jersey  Tower  Site 

Tract  No.  100&  lOOE 

Jersey  Co:  Licking  OH  00000- 

Landholding  Agency:  GSA 

Property  Number:  54199910013 

Status:  Surplus 

Comment:  4.24  acres,  subject  to  preservation 

of  wetlands 
GSA  Number:  l-W-OH-813 
Licking  County  Tower  Site 
Summit  &  Haven  Comer  Rds. 
Pataskala  Co:  Licking  OH  43062- 
Landholding  Agency:  GSA 
Property  Number:  54200020021 
Status:  Excess 
Comment:  Parcel  100  =  3.67  acres.  Parcel 

lOOE  =  0.57  acres 
GSA  Number:  l-W-OH-813 

Pennsylvania 

Gwen  Site  #868 
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Bonneauville 

Smith  Rnad 

GettvsbursJ  C^u:  .^danis  P.\  I 

Ldndholding  .Agency:  r.S,-\  ' 

Property  Number:  .S4200040007 

Status-  Surplus 

Cjimnit-rit    !  i  85  acres,  most  recent  use — to 

support  (  ommunication 
GS.\  Number  4-D-PA-0788 

Suitahit'  !  'navailable  Properties 

Buildings  (bv  State) 

.Mabama 

Residence  122.3 

204  .■\kin  Drive 

Tuskegee  Co  Macon  .\L  .36083- 

Landholding  .Agencv  GS.\ 

Property  Number   54200020023 

Status:  Excess 

Comment:  1375  sq  ft  .  brick  veneer,  most 

recent  use — residential 
GS.A  Number  ■i-.\-.\l.-~f^H 

Georgia  | 

Federal  Building  ' 

109  N   Main  Street 

Lafayette  Co   Walker  GA  30728- 

Landholding  .Agency  GSA 

Property  Number   54199910014 

Status   E.xress 

Comment   approx  4761  sq.  ft  .  does  not  meet 
\D.\  requirements  for  accessibility, 
easements  reservations  restrictions, 
historic  protective  covenants 

GSA  Number  4-G-GA-858 

U.S.  Post  Office  Courthouse 

337  VV   Broad  St 

Albany  Co  Dougherty  GA  31702- 

Landholding  .Agency:  GS.A 

Property  Number  54200120002 

Status  Excess 

Comment  4800  sq.  ft  ,  presence  of  asbestos/ 

lead  paint,  historic  preservation  covenants. 

most  recent  use — Fed.  ofcs/P.O./ 

CourthousM 
GSA  Number:  4-G-GA-86b.\ 

Illinois 

Radar  Corr.mur.c  ation  Link 

'  J  mi  east  ot  1 16th  St. 

Co:  Will  IL 

l^ndholdmg  Agency:  GSA 

Property  Number:  54199820013 

Status:  Excess 

Comment;  297  sq.  ft.,  concrete  block  bidg. 
with  radar  tower  antenna,  possible  lead 
based  paint,  most  recent  use — air  traffic. 
contrril 

GSA  Number  2-r-IL-fi96 

Maryland 

Wdshingt.in  Court  .\partmenls 

Mar\  land  Rt    755 

EdgHwond  C'l  Harford  MD  21040- 

Lan'in'ii'ii.'ii^  Aa^n!  \    'iS.A 

PropertN  Nu;r.!i.-r    5419<)M400.) 

Status;  Excess 

Commer'   55  'ildgs.  housing  276 apartments, 
!2  ■  •  4  ')>'ii'^  "  ms).  need  repairs,  presence 
of  lead  'M-^-.',  p^  !i'    ^-r.ptT''.  published  in 
error  .i-^  r.  ri;  ..tts:--  ■  ;;  j    1  ;   om 

GSA  Number   4-D-M[)-55m 

DeL)Salle  Bldsj 

4900  l^Sdlle  Road 

.\\..;;.l,i;.-  f:.'     I'ri;;.  •■  f.-Mrye  MD  20782- 

Lan.irio.il.c^  A^.-;  <  ,    ;,S.\ 


Property  Number:  54200020007 

Status:  Excess 

Comment:  130,000  sq.  ft.,  multi-story  on 
17.79  acres,  extensive  rehab  required. 
presence  of  asbestos/lead  paint/pigeon 
infestation,  subj.  to  easements,  eligible  tor 
Nat'l  Register 

GSA  Number:  4-G-MD-565A 

Cheltenham  Naval  Comm.  Dtchmt. 

9190  Commo  Rd..  AKA  7700 

Redman  Rd. 

Clinton  Co:  Prince  George  MD  20397-5520 

Landholding  Agency:  GSA 

Property  Number:  77199330010 

Status:  Excess 

Comment:  32  bldgs.,  various  sq.  ft.,  most 
recent  use — admin/comm.  &  39  family 
housing  units  on  230.35  acres,  presence  of 
lead  paint/asbestos,  20.09  acres  leased  to 
County  w/improvements 

GSA  Number:  4-N-MD-544A 

Michigan 

Detroit  Job  Corps  Center 

10401  E.  Jefferson  &  1438  Garland; 

1265  St.  Clair 

Detroit  Co:  Wayne  Ml  42128- 

Landholding  Agency:  GSA 

Property  Number:  54199510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80.590  sq  ft  .  5- 
story,  adjacent  parking  lot.  2nd  bldg  on  St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg.,  to  be  vacated  8/97 

GSA  Number:  2-L-M1-757 

Minnesota 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Landholding  Agency:  GS.A 

Property  Number:  54199930003 

Status:  Excess 

Comment:  4320  sq.  ft.  training  (enter  and 
1316  sq.  ft.  vehicle  maintenance  shop, 
presence  of  environmental  conditions 

GSA  Number:  l-D-MN-575 

Mississippi 

Federal  Building 

236  Sharkey  Street 

Clarksdale  Co:  Coahoma  MS  38614- 

Landholding  Agency:  GSA 

Property  Number:  54199910004 

Status:  Excess 

Comment:  15,233  sq.  ft.,  courthouse 

GSA  Number:  4-G-MS-553 

Missouri 

Hardesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  [ackson  MO  64124-3032 

Landholding  Agencv:  GSA 

Property  Number:  54199940001 

Status:  Excess 

Comment;  7  warehouses  and  sujiport 

buildings  (540  to  216  000  ^(\   ^lo^dge office 

utilities  ea.sement 
GSA  Number:  7-G-MO-637 

North  Carolina 

Barbell  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  2~215- 

Landholding  Agency;  GSA 

Property  Number:  54199820002 

Status:  Excess 

Comment:  31  bldgs.,  presence  of  asbestos. 

most  recent  use — admin.,  warehouse. 

production  space  and  10.04  acres  parking 


area,  contamination  at  site — environmental 

clean  up  in  proc:ess 
GSA  Number;  4-D-NC-593 
\'ehicle  Maint.  Facility 
310  New  Bern  .Ave. 
Raleigh  Co:  Wake  NC  27601- 
Landholding  .Agency:  GS.A 
Property  Number:  54200020012 
Status:  Excess 
Comment,  10.455  sq,  ft  ,  most  recent  use — 

maintenanc:e  garage 
GSA  Number;  NC076AB 
Goldsboro  Federal  Bldg. 
134  North  lohn  Street 
Goldsboro  Co:  Wayne  NC  27530- 
Landholding  Agency:  GS.A 
Property  Number:  54200020016 
Status:  Excess 
Comment-  24.492  sq.  ft,,  presence  of 

asbestos/lead  paint 
GSA  Number:  4-G-NC-736 

Tennessee 

3  Facilities.  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930011 
Status:  Surplus 

Comment:  48-64  sq.  ft.,  most  recent  use — 
access  control,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

4  Bldgs, 

Volunteer  .Army  Ammunition  Plant 

Railroad  System  Facilities 

Chattanooga  Co;  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930012 

Status:  Surplus 

Comment:  144-2.420  sq.  ft.,  most  recent 
use — storage/rail  weighting  facilities/dock, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11,00 

GSA  Number:  4-D-TN-594F 

200  bunkers 

Volunteer  Arm\  .Ammunition  Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  ,37421- 

Landholding  .Agenc:y;  CJS.A 

Property  Number:  54199930014 

Status:  Surplus 

Comment:  approx  200  t  oncrete  bunkers 
covering  a  land  area  for  approx.  4000  acres, 
most  recent  use — storage 'buffer  area, 
potential  use  restrit  tions.  property  was 
published  in  error  as  available  on  2/1 1  00 

GSA  Number:  4-D-TN-594F 

Bldg.  232 

Volunteer  .Army  .Ammunition  Plant 

(Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  .Agency:  GS.A 

Property  Number:  54199930020 

Status:  Surplus 

Comment:  10.000  sq.  ft,,  most  recent  use — 
office,  presence  of  asbestos,  approx.  5  acres 
associated  w/bldg..  potential  use 
restrictions,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

2  Laboratories 

Volunteer  Army  .Ammunition  Plant 

(Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agent  \:  GS.A 

Property  Number:  54199930021 
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Status;  Surplus 

Comment:  2000-12. ()()()  sq   ft.,  potenlidl  use/ 

lease  restrictions,  property  was  published 

in  error  as  available  on  2/1 1/00 
GSA  Number:  4-D-TN-.594F 
3  Facilities 

Volunteer  .'\rmy  -Ammunition  Plant 
Water  Distribution  Facilities 
Chattanooga  Co  Hamilton  TN  37421- 
Landholding  .Agency:  GS.A 
Property  Number:  .541999.10022 
Status:  Surplus 
Comment:  2.5f>-l  5.204  sq,  ft,.  35.86  acres 

associated  w/bldgs.,  most  recent  use — 

water  distribution  svstem.  potential  use 

lease  restrictions,  property  was  published 

in  error  as  available  on  2/11/00 
CSA  Num.ber:  4-D-TN-594F 
Na\'al  Hospital 
5720  Integrilv  Drive 
Millington  Co:  Shelb\  TN  38054- 
Location:  Bldgs.  98,  100,  103,  105,  111.  114, 

116.  117,  118 
Landholding  .Agenc  y  GS.A 
Property  Number:  54200020005 
Status:  Excess 
Comment:  9  bldgs,.  various  sq   ft,,  need  major 

rehab 
CSA  Number  4-N-TN-64H 

West  Virginia 

Moundsville  Federal  BIdg. 

7th  Street 

Moundsville  Co  Marshall  WV  26041- 

Landholding  Agenc  \  :  (jS.A 

Property  Number-  54200020024 

Status:  Excess 

C'omment:  9674  scj,  ft.,  good  conciition. 

presence  of  asbestos,  most  recent  use — 

offit:e  space 
CS.A  Number:  4-t;-W\'-535 
Old  Post  Office 
Maple  ii  King  Streets 
Martinsburg  Co:  Berkelev  VV\   25401- 
Landholding  .\genc\ :  CS.A 
Property  Number,  54200030004 
Status:  Exi  ess 
Comment:  22,845  sq,  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

office/storage,  inc  luded  on  the  Natl 

Register  of  Historu  Places 
GSA  Number:  4-<;>-WV-537 

Former  .\rmy  Rsv  c;tr 

201  Kanawha  .Avenue 

Rainelle  Co:  WV  25962-1107 

Landholding  .Agencv:  tiS.A 

Propertv  Number;  54200030006 

Status:  Ex'  ess 

Comment;  needs  repair,  possible  asl)es!i)». 

lead  paint 
GSA  Number;  4-D-VVV-536 

Wisconsin 

Wausau  Federal  Building 
317  First  Street 

Wausau  Co;  Marathon  Wl  54401- 
Landholding  Agency:  GS.A 
Property  Number:  54199820016 
Status:  Excess 

(Comment:  30.300  sq  ft  ,  preseni  e  of  asbestos, 
eligible  for  listing  on  the  .Natl  Register  i 


Historic  Places,  most  recent  use 
c;SA  Number:  l-G-WI-593 
.Army  Reserve  Center 
401  Fifth  Street 
Kewaunee  Co:  Wl  34216-1838 


-offic  e 


Landholding  .Agen(  v:  (IS.A 

Property  Number;  54199940004 

Status:  Excess 

Comment:  2  admin,  bldgs.  (15,593  sq,  ft,).  1 
garage  (1325  sq   ft,),  need  repairs,  property 
was  published  m  f-rrnr  as  availabe  on  2/11/ 
00 

GSA  Number:  l-l)-VVI-597 

Land  |b\  State) 
Marvland 

12,52  acres 

Casson  Neck 

Cambridge  Co:  Dorchester  MD  OOOriO- 

Landholding  Agenr  v  GS.A 

Property  Number   542()002n(t2(l 

Status:  Excess 

Comment:  12,32  acres,  possible  restrictions 

due  to  wetlands 
GSA  Number:  4-L'-MD-600A 

Mississippi 

Proposed  Site 

.Arm\  Reserve  Center 

Wavnesboro  Co  Wavne  MD  39367- 

Landholding  .Ageni  \    GS.A 

Propert\  Number;  54200010005 

Status:  Excess 

Comment:  7,60  acres,  most  recent  use — pine 
plantation,  periodic  flooding,  possible 
wetlands  on  30—40%  of  property 

GSA  Niimoer   4-n-MS-0555 

North  Carolina 

6,45  a(  res 

Portion  of  M(  kinnt'\  Lake 
Fish  Hat(  her\ 
Millstone  Chun  n  Road 
Hoffman  Co   Ru  hmond  NC  28347- 
Landholding  Agenc  \    GS.A 
Property  Number  54200020011 
.Status'  Excess 

(aiminen'   6  45  acres,  most  recent  use — 
outdoor  horticulture  classes 

Puerto  Rico 

La  Hueca — Naval  Station 

RcH)^t>\elt  Roads 

Vieques  PR  00:'63- 

Landholding  .Agency:  GS.^ 

Property  Number   541  9942()(HM) 

Status,  Exi  ess 

C'omment   32.3  acres,  cultural  site 

Bahia  Rear  Range  Light 

Ocean  Drive 

CatanoClo:  PR  00632- 

Landholding  .Agenc  \    GS.A 

Propertv  Number   ">4  1  M^'(4()()03 

Status:  Ex(  ess 

Comment:  0.167  w/skeletal  tower,  fenced,  aid 

to  navigation 
GSA  Number:  l-I-PK^'iOh 

Tennessee 

1  500  a(  res 

Volunteer  ,Arm\  .Aiiimunition  Plant 

Chattanodga  Go   Hamiit.m   TN  37421- 

Lanriholdmg  .Ageni  \    ( iS.N 

Properly  Number   54T(>n)  «)(ir. 

Status:  Surplus 

Comment   si  altered  throughout  facility,  most 
re(  ent  use — buflc:  area,  steep  topography, 
potential  use  restric  tions.  property  was 
published  in  error  as  available  on  2/1 1/00 

GSA  Number;  4-D-TN-594F 


Unsuitable  Properties 
Buildings  (by  State) 
Alabama 

Sand  Island  Light  House  • 

Gulf  of  Mexico 

Mobile  AL 

Landholding  Agency:  GSA 

Property  Number:  54199610001 

Status:  Excess 

Reason:  Inaccessible 

GSA  Number:  4-U-AL-763 

Mobile  Point  Light 

Gulf  Shores  Co:  Baldwin  AL  36,S42- 

Landholding  Agency:  CSA 

Property  Number:  54199940011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-U-AL-767 

Arizona 

Bldgs.  301.  302,  303,  304 

Lake  Mead 

Willow  Beach  Co:  Mojave  AZ 

Landholding  Agency:  Interior 

Property  Number;  61200130012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Florida 

Cape  St.  George  Lighthouse 

St.  George  Island  Co:  Franklin  PL  32328- 

Landholding  Agency:  GSA 

Property  Number:  54199940012 

Status:  Excess 

Reasons:  Floodwav.  Extensive  deterioration 

GSA  Number:  4-U-FL-1167 

Boca  Grande  Range 

Rear  Light 

Gasparila  Island  Co:  Lee  PL  33921- 

Landholding  Agencv:  GS.A 

Property  Number:  54199940013 

Status:  Excess 

Reason:  Flood  way 

GSA  Number:  4-U-FL-l  169 

Sanibel  Island  Light 

Sanibel  Co:  Lee  FL  33957- 

Landholding  Agency:  GSA 

Property  Number:  5419994014 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-U-FL-l  162 

"Storage  Bldg." 

Naval  .Air  Station 

Key  West  Co:  Monroe  FL  3,3040- 

Landholding  Agency:  Navy 

Property  Number:  772001,30138 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  A-108 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agencv:  Navy 

Property  Number:  77200130139 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  .Area 
Bldg.  A-109 
Naval  Air  Station 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  Navy 
Property  Number:  772001.30140 
Status:  Unutilized 
Reasons:  Within  2000  ft,  of  flammable  or 

explosive  material.  Secured  Area 


49694 


Federal  Register- Vol.  66,  No.  189 /Friday,  September  28,  2001 /Notices 


Bldg  \-\  14  I 

Naval  Air  St.it ion  ' 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Fropertv  Number:  77200130141 

Status,  [  niitihzefi 

Reasons  Withm  MiH)  tt  of  flammable  or 

explosnf  iTiHtfTMl,  Within  airpirt  runway 

clear  zone.  Secured  Area 
Bldg.  A-227 

Naval  .Mr  Station  , 

Key  West  Co  Monroe  FL  33040- 
Landhoiding  .-\gency:  Navy 
Property  Number:  77200130142 
Status:  L'nderutili/ed 
Reasons:  Within  dirport  runway  clear  zone. 

Sec  iired  .Area 
Bldg.  A-5n  I 

Naval  Air  Station  I 

Kev  West  Co:  Monroe  FL  33040-    ' 
Landholding  Agency:  Ngw 
Property  Number:  7722001  W\A  * 
Status:  I'nderutilized 
Reasons:  Within  airport  runway  clear  zone, 

Sef;ured  .-Krea 
Bldg.  A-'m3  ' 

Naval  .-Mr  Station 
Kev  West  Co  Monroe  FL  33040- 
Landholding  Agency:  Navy 
Property  Number:  77200130144 
Status:  Unutilized 
Reason:  Secured  .Xrea  . 

Bldg.  .-K-W  i  ' 

Naval  Air  Station 
Kev  West  Co:  Monroe  FL  3304U- 
Landholding  .Agency:  Navv 
Properly  Number:  7720013014i 
Status  I'nutilized 
Reason:  Secured  ,\rea 
Bldg   A-406: 
Naval  AiT  Statior, 
Kev  West  Co:  Monroe  FL  33040- 
Landholding  .Agency:  Navy 
Propertv  Number,  772001  k)14fi 
Status.  Lnutilized 
Reason:  Within  2000  ft   of  flammable  or 

explosive  malpnal   Within  airport  runway 

clear  zone   Secured  .Area 
"Washrac  k  ' 
Naval  .Mr  Station 
Kev  West  Co  Monroe  FL  3304O- 
Landholding  .Agency:  Navv 
Propertv  Number   7720013014' 
Status  L'nutilized 
Reason  Secured  .Area 
Bldg  V-1005  '  , 

Naval  .Air  Station  I 

Kev  West  Co   Monroe  FL  33040- 
LandhoUiing  .Agencv:  Navv 
Property  Number  77200130148 
Status   Underutilized 
Reason  Secured  .Area  I 

Bldg  V-4064 
Naval  .Air  Station 
Kev  West  C;o   Monroe  FL  33040- 
Landholding  .Agenc  y  Navv 
Propertv  Number   77200130140 
Status:  Underutilized 
Reason  Sec  ured  .Area 

Georgia 

Bldg.  811 

Robins  AFB 

Warner  Robins|f'.o  CA  31098- 

Landholding  .\geni.\    .Air  Force 


Property  Number:. 182001  U)017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Stored  Products  Insects 

R&D  Lab 

3401  Edwin  Street 

Savannah  Co:  Chatham  GA  31403- 

Landholding  Agency:  GSA 

Property  Number:  54200010003 

Status:  Excess 

Reason:  Floodwav 

GSA  Number;  4-A-GA-861 

Range  Rear  Light 

BIythe  Island 

Brunswick  Co:  Glynn  GA  31525- 

Landholding  Agency:  GSA 

Property  Number:  54200020001 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  4-U-GA-863 

Idaho 

Moore  Hall  U.S.  Army  Rsve  Ctr 

1575  N.  Skyline  Dr. 

Idaho  Falls  Co;  Bonneville  lU  83401- 

Landholding  Agency:  GSA 

Property  Number;  21199720207 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-I>-ID-i44 

Rexburg  Army  Reserve  Center 

379  S.  2nd  St'  East 

Rexburg  Co:  Madison  ID  83440- 

Landholding  Agency:  GSA 

Property  Number;  54200110001 

Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  9-D-ID-546 

Illinois 

Navy  Family  Housing 

18-units 

Hanna  City  Co:  Peoria  IL  6153&- 

Landholding  Agency:  GSA 

Property  Number:  54199940018 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  l-N-lL-723 

Kansas 

Sunflower  AAP 

DeSoto  Co;  john.son  KS  66018- 

Landholding  Agency;  GSA 

Property  Number:  54199830010 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  7-I)-KS-0581 

Michigan 

Parcel  14.  Boat  House 

East  Tawas  Co:  losto  MI 

Landholding  Agenc:y;  CiSA 

Property  Number:  .541997  !001 4 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-Ml-500 

Round  Island  Passage  Light 

Lake  Huron 

Lake  Huron  Co:  Mac:kinac  MI 

Landholding  .Agencv  (tSA 

Property  Number:  54199730019 

Status;  Excess 

Reason;  Inaccessible 


GSA  Number:  1-U-MI-444B 

Tracts  100-2.  100-3 

Calumet  Air  Force  Station 

(Calumet  Co;  Kc'vvecmavv  MI  49913- 

Landholding  .Agencv;  CS.A 

Property  Number:  .54199840004 

Status;  Excess 

Reason:  No  legal  access  ' 

(;SA  Number:  l-D-Ml-f)59 A 

Navy  Housing 

54  Barberrv  Drive 

Springfielci  Co:  Calhoun  MI  4901.5- 

Landholding  .Agency:  CiS.A 

Property  Number:  54200020013 

Status;  Excess 

Reason:  Within  2000  ft   of  flammable  or 

explosive  material 
(iSA  Number:  l-N-Ml-795 
Stroh  ,Armv  Reserve  Center 
17825  Sherwood  .Ave. 
Detroit  Co:  Wayne  MI  00000- 
Landholding  Agency:  (^.S.A 
Property  Number:  54200040001 
Status:  Surplus 
Reason:  Within  2000  ft.  cjf  flammable  or 

explosive  material 
GSA  Number:  l-D-MI-798 

Minnesota 

Naval  Ind.  Rsv  Ordnance  Plant 

Minneapolis  Co:  MN  55421-1498 

Landholding  .Agencv:  CS.A 

Property  Number:  54199930004 

Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
C;SA  Number:  l-N-MN-570 
Nike  Battery  Site,  MS-40 
Castle  Rock  Township 
Farmington  Co;  Dakota  MN  00000- 
Landholding  Agency  GSA 
Property  Number:  54200020004 
Status;  Surplus 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-I^51-B 

Nevada 

Former  Weather  Service  Office 

Winnemucca  Airport 

Winnemucca  Co;  Humbolt  NV  89445- 

Landholding  Agency:  GSA 

Property  Number:  54199810001 

Status;  Excess 

Reason;  Within  airport  runway  clear  zone 

GSA  Number;  9-C-NV-509 

6  Bldgs. 

Dale  Street  Complex 

300,  400,  500,  600,  Block  Bldg,  Valve  House 

Boulder  City  Co;  NV  89005- 

Landholding  Agency:  GSA 

Property  Number:  54200020017 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number;  LC-00-Ol-RP 

New  [ersey 

Telephone  Repeater  Site 

U.S.  Coast  Guard 

Monmouth  Beach  Co:  Monmouth  Beach  N| 

07750- 
Landholding  Agency;  GSA 
Property  Number:  54199910001 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number;  l-U-NI-628 
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30  Bldgs. 

Camp  Charles  Wood 

Ft.  Monmouth  Co:  Eatontown  NJ 

Landholding  Agency:  GSA 

Property  Number:  5420020008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-D-NM70f 

New  York 

2  Offshore  Lighthouses 
Great  Lakes  NY 
Landholding  Agency:  GSA 
Property  Number:  54199630015 
Status:  Excess 
Reason:  Extensive  deterioration 

Turkey  Point  Light 

Saugerties  Co:  LHster  NY 

Landholding  Agency:  GSA 

Property  Number:  54200120014 

Status:  Excess 

Reason:  Floodwav 

GSA  Number:  l-U-NY-880 

Ohio 

Toledo  Harbor  Lighthouse 

Lake  Erie 

Toledo  Co:  Lucas  OH  43611- 

Landholding  Agency:  GSA 

Properly  Number:  54199710014 

Status:  Excess 

Reason:  Inaccessible 

GSA  Number:  l-U-OH-801 

Tennessee 

22  Bldgs, 

Volunteer  .-Xrmy  .Ammunition  Plant 

Warehouses  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GS.A 

Property  Number:  54199930016 

Status:  Surplus 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-594F 
17  Bldgs. 

Volunteer  Army  Ammunition  Plant 
Acid  Production 

Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GS.A 
Property  Number:  54199930017 
Status:  Surplus 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  contamination 
GSA  Number:  4-D-TN-594F 
41  Facilities 

Volunteer  Army  Ammunition  Plant 
TNT  Production 

Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930018 
Status:  Surplus 
Reason:  contamination 
GSA  Number:  4-D-TN-594F 

Tennessee 

5  Facilities 

Volunteer  Army  Ammunition  Plant 
Waste  Water  Treatment 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930019 
Reason:  Extensive  deterioration 
GSA  Number:  4-D-TN-594A 

6  Bldgs. 

Volunteer  Army  Ammunition  Plant 


Offices  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  3  7421- 

Landholding  Agenc:v:  GS.A 

Property  Number:  54199930(123 

Status:  Surplus 

Reason:  Within  2000  ft   of  flammrible  or 

explosive  material 
GSA  Number:  4-D-TN-5941- 

Army  Reser\'e  Center  »2 

360  Ornamental  Metal  Muspuir.  Dr. 

Memphis  Co:  Shelby  TN  3810e.- 

I^ndhoiding  .-Kgency  GSA 

Property  Number:  54200120004 

Status:  Surplus 

Reasons:  Within  2000  ft   of  flamniahip  ar 

explosive  matenal.  Extensive'  detenoratiui 
GSA  Number:  4-D-TN-Oe5(J 

Texas 

Station  Port  Mansfield 

Port  Mansfield  Co:  WiUary  TX  78598- 

Landholding  .Agency:  GS.A 

Property  .Number:  541999300(m 

Status.  Surplus 

Reason:  Floodwa\ 

GSA  Number.  7-1 --TX- 1057 

Virginia 

Bldg  A137 

Naval  AmphihiouR  Base 

Norfolk  Co   \'A  23521-.3229 

Landholding  .Ageni  \    .Navy 

Property  Number   77200130111 

Status:  Excess 

Reason:  Exten'.ivn  deterioration 

Bldg,  3034 

Naval  Amphibious  Base 

Norfolk  Co:  \'A  23521-3229 

Landholding  .Agency:  Navv 

Property  Number;  77200130112 

Status:  Excess 

Reason:  Extensive  detenoratmn 

Bldg  SP-228 

Naval  Station 

Norfolk  Co,  VA  2,151 1- 

Landholding  .Agent, v  Navy 

Property  Number:  77200130113 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs,  24143   24142 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  .Agent  y:  Navy 

Property  Number:  7720013011-! 

Status;  Excess 

Reason:  Extensi\p  deteiKiraUdn 

Bldgs  55.  3233 

.Marine  Corps  Base 

Quantico  Co  VA  22134- 

Landholding  .Agency;  Navy 

Property  Number:  77200130115 

Status:  Excess 

Reason:  Extensi\e  deterioration 

Bldg,  B260 

Naval  Surface  Warfare  Ontei 

Dahlgren  Co:  King  George,  \',\  2J44H-  ',  ;iHi 

Landholding  Agenc\    Na\  \ 

Properly  Number:  772001301  Hi 

Status:  Linitilized 

Reason:  Extensi\e  deteriordti(/n 

Bldg.  B452 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  Crf?orge  VA  22448- 

Landholding  Agent  y   Na\\ 

Property  Number:  77200130117 


Slrf!;;'.    I   r;:;:,./ed 

Kert<i'i!:   .*-\ie;i^ive  deterioration 

N rt \  d    s I, - f .^ ,'  f  Warfare  Center 

Dftt   ur.;,  i       KingGeorge.VA  22448- 

Lm;  i!.i  iii.sig  ,Agency:  Navy 

Pr    ii.rn  Number:  77200130118 

Status:  b'nitilized 

Reason:  Extensive  deterioration 

Bldg.  B1360 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George.  VA  22448- 

Ln;'iih   ;,iing  Agency:  Navy 

i»:i  [  ertv  Number:  7'7200130119 

status:  Unitilized 

Reason;  Extensive  deterioration 

Bldg.  B1362 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George,  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130120 

Status:  Unitilized 

Reason-  Extensive  deterioration 

tv.iL   B'•^409 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George,  VA  22448- 

Landholding  Agency:  Navy 

Property  Number;  77200130121 

Status;  Unitilized 

Reason;  Extensive  deterioration 

Bldg.  B9412 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George  VA  22448- 

Landholding  Agency;  Navy 

Property  Number:  77200130122 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  B9438 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130123 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  B9445 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number;  77200130124 

Status:  Unutilized 

Reason  Extensive  deterioration 

Bldg.  B9446 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George  VA  22448- 

Landholding  Agency;  Nav\ 

Property  Number;  77200130125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9461 

Naval  Surface  Warfare  Center 

Dahlgren  Co  King  George  VA  22448- 

Landholding  Agency;  Navy 

Property  Number;  77200130126 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9462 

Naval  Surface  Warfare  Center 

Dahlgren  Co;  King  George  VA  22448- 

Landholding  Agency;  Navv 

Property  Number;  77200130127 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  LF-38 

Naval  Station 
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Norfolk  Co,  VA  23511- 

Landholding  .Agency:  Navy 

Property  Number:  77200130131 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs,  N\Ui,  Wnh,  NM47 

Naval  Station 

Norfolk  Co:  \A  23511- 

Landholding  .Agency:  Navy 

Properly  Number:  77200130132 

Status:  Excess 

Reason  Extensive  deterioration 

Bldg-  r-41 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  .Ager.cy:  Navy 

Property  Number  77200130133 

Status:  Excess 

Reason  Extensive  deterioration 

Bldg  SP-6- 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  .Agency:  Navv 

Property  Number   '"200130134 

Status.  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-70 

Naval  Station 

Norfolk  Co  VA  23511- 

Landholding  Agencv  Navy 

Property  Number  7^200130135 

Status  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-71 

Naval  Station 

Norfolk  Co  VA  23511- 

Landholding  .Agencv  Navy 

Property  Number  :'7200n0136 

Status:  Excess 

Reason.  Extensive  deterioration 

Bldg.  LP-159 

Naval  Station 

Norfolk  Co  VA  23511- 

Landholding  .Agencv:  Navy 

Property  Number  "7200130137 

Status:  Excess 

Reason:  Extensive  deterioration 

Land  (by  State] 

Alaska 

2,3  acre  site 

Dillingham  Small  Beat  Harbor 

Dillingham  Co  ,AK 

Landholding  .Agenc  v  GSA 

Property  Number  54200110010 

Status  Excess 

Reason   Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number  9-D-AK--57 

Connecticut 

FAA  Direction  Finder 

1 1  Quarrv  Rd  1 

Killinglv  Co  CT  06241-  I 

Landholding  .Agenr  v  C.S.A 

Property  Number:  542001 10008 

Status:  Excess 

Reason:  Within  2000  ft  of  Rammable  or 

explosive  mdterial 
GSA  Number:  l-r-Cr-544 

District  of  Columbia 

Square  62 
2216  C  St    NVV 
Washington  Co:  DC  20037- 


Landholding  Agencv:  CjSA 
Property  Number:  54200040004 
Status:  Excess 
Reason:  contamination 
GSA  Number:  4-G-DC-0478 

Florida 

(P)  Ponce  de  Leon  Inlet 

2999  N.  Peninsula  Ave. 

New  Smyrna  Beach  Co:  Volusia  FL  32169- 

Landholding  Agency:  GSA 

Property  Number:  54199940015 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-U-FL-1170 

Kentucky 

9  Tracts 

Daniel  Boone  National  Forest 

Co:  Owsley  KY  37902- 

Landholding  Agency:  GSA 

Property  Number:  54199620012 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-G-KY-607 

Massachusetts 

USCG  Loran  Station 

Siasconset  Co:  Nantucket  MA  20564-0880 

Landholding  Agencv  GSA 

Property  Number  54200040008 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number:  l-U-MA-858 

Michigan 

Port/EPA  Large  Lakes  Rsrh  Lab 

Grosse  He  Twp  C^o:  VVavne  MI 

Landholding  .Agent:y  GSA 

Property  Number  54199720022 

Status:  Excess 

Reason:  Within  airport  runwav  r:lear  zone 

GSA  Number:  1-Z-MI-554-A 

Ohio 

Lewis  Research  Center 
Cedar  Point  Road 

Cleveland  Co:  Cuvahoga  OH  44135— 

Landholding  Agency  GSA 

Property  Number  54199610007 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Within  airport  runway 

clear  zone 
GSA  Number:  2-Z-OH-598-I 

Pennsylvania 

Novak  Estate  Land 

off  the  Parkway  West 

Moon  Township  Co:  Allegheny  PA  15222 — 

Landholding  Agency:  GSA 

Property  Number  54200010006 

Status:  Excess 

Reason:  inaccessible 

GSA  Number:  4-G-PA-787 

(PR  Doc.  01-24007  Filed  9-27-01.  8:45  am) ' 
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Commercial  Fisheries  Compensation 
Plan. 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  implementation  of  the 
Glacier  Bay  National  Park  and  Preserve 


SUMMARY:  In  accordance  with  Section 
123  of  the  Omnibus  Consolidated  and 
Emergency  Appropriations  Act  of  FY 
1999,  as  amended,  the  National  Park 
Service  is  implementing  the  Glacier  Bay 
National  Park  Commercial  Fisheries 
Compensation  Plan. 

Applications  for  compensation  under 
this  plan  are  being  accepted  for  a  120- 
day  period  beginning  on  September  28, 
2001  and  ending  on  January  28,  2002. 
Application  instruction  packets  are 
available  at:  Glacier  Bay  National  Park 
and  Preserve,  Juneau  Field  Office,  2770 
Sherwood  Lane,  Suite  I,  Juneau,  AK 
99801-8545,  Phone  907-586-7027,  FAX 
907-586-7097. 

This  Compensation  Plan  will  involve 
information  collection  from  ten  or  more 
parties.  A  federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
Therefore,  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  Part  1320,  Reporting  and 
RecordKeeping  Requirements,  The 
National  Park  Service  requested  an 
emergency  approval  of  the  information 
collection  requirements  of  this 
Compensation  Plan.  The  Office  of 
Management  and  Budget  has  approved 
the  request  under  0MB  control  number 
1024-0240,  with  an  expiration  date  of 
February  28,  2002. 

Information  will  be  collected  from 
respondents  by  mail  using  the  process 
described  in  the  Glacier  Bay 
Commercial  Fishing  Compensation  Plan 
Part  V  and  will  be  sent  to  the  Glacier 
Bay  Office  of  Commercial  Fishing 
Compensation  to  be  used  by  the  park 
superintendent  to  establish  eligibility  to 
obtain  compensation  for  the  inability  to 
fish  in  the  waters  of  Glacier  Bay 
National  Park.  NPS  anticipates  that 
there  will  be  a  total  of  approximately  six 
hundred  respondents  per  year  with  an 
estimated  total  aimual  reporting  and 
record-keeping  burden  of  2400  hours.  A 
response  to  the  information  collection 
portion  of  this  plan  is  required  to  obtain 
compensation  in  accordance  with 
Section  123  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  [P.L. 
105-277). 

FOR  FURTHER  INFORMATION:  Contact 
Ronald  Dick  at  907-586-7047. 

Dated:  August  22,  2001. 
Bill  Pierce, 
Alaska  Desk  Officer. 
IFR  Doc.  01-24394  Filed  9-27-01;  8:45  am] 
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DEPARTMErrr  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  petition  to  remove 
conditions  on  residence. 


The  Department  of  justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  27.  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Remove  Conditions  on 
Residence. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-751.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Persons  granted  conditional 
residence  through  marriage  to  a  United 


States  citizen  or  permanent  resident  use 
this  form  to  petition  for  the  removal  of 
those  conditions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  118.008  at  80  minutp.'?  11  :^V 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  lin  hoursi  associated  with  thr- 
collection:  156.951  annua!  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collt'ctuin 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Policv  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Serxice.  US  Department 
of  justice.  Room  4034.  425  I  Street,  \\V.. 
Washington.  DC  20535  Addinnallv. 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notic  e 
especially  regarding  the  estim<ited 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan 

In  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Securitv  Staff,  (ustice  Managi^ment 
Division.  Patrick  Henry  Building.  HOI  D 
Street.  NW..  Suite  1600.  Washington, 
DC  20004. 

Ddlcd    .SffjlHinher  2'    2001 
Richard  A.  Sloan. 

l^eparlment  CJeamnce  Officer.  United  Stales 
Drparlnu'nt  nf  Itistire  Immigration  and 
Satumliza'.ion  Sen/re, 
jFR  Do(    01-24353  Filed  9-27-01:  8:45  am] 
BILUNG  CODE  4410-1 0-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  coilectiun 
under  review;  H-lB  Data  Collection  and 
Filing  Fee  Exemption. 

The  Department  of  lustice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  informatuni 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  27.  2001. 


Written  ( (unnirnt^  .ind  suggestions 
from  the  pul}ii(  .iini  dfiected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  of  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessan' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology'  and  assumption  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  H-lB 
Data  Collection  and  Filing  Fee 
Exemption. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129VV.  Adjudications 
Division.  Immigration  Naturalization 
Service. 

(4)  Affected  public  who  »ill  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primarv:  Business  or  other  for- 
profit  Thi.s  .iddendum  to  Form  1-129 
will  be  used  by  the  INS  to  determine  if 
and  H-lB  petitioner  is  exempt  from  the 
additional  filing  fee  of  $500,  as  provided 
bv  the  .American  Competitiveness  and 
Workforce  Improvement  Act  of  1998 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
I'sti mated  for  an  average  respondent  to 
rrspond:  128,092  responses  at  30 
minutes.  (.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  Im  hoursi  associated  with  the 
collection:  64,046  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A   Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  .Ser\  ice,  U.S.  Department 
of  lustice.  Room  4034,  425  I  Stn  .  i    \W., 


I 
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Washington   DC  20536.  Additiondlly. 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 
esperidlh'  regarding  the  estimated 
publu  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr  Robert  B   Brig,iis.  Clearance 
Officer,  t'nited  States  Department  of 
Justice,  Information  Management  and 
Secuntv  Staff.  lu^tire  Management 
Division,  BOl  D  Street   \ AV  .  Suite  1600. 
Patrick  Henrv  Building.  Washington,  pC 
2004. 

Dated;  .September  24,  2001 
Richard  A.  Sloan. 

Dt'partment  Cleamnre  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Sen'ice. 
IFR  Doi    ni-:-Ji54  Filed  9-27-01;  8:45  am] 
BRXMO  COOe  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notii  e  of  information  collection 
under  review:  employment  eligibility 
verification. 


The  Department  of  [ustice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  th*-  following 
information  collet  tion  request  to  the 
Office  o[  Management  and  Budget 
(OMB)  for  review  and  r:learaii(.e  in 
accordance  with  the  Paperwork 
Reduction  Act  of  194.5  A  notice 
containing  this  information  collection 
was  previ(.)uslv  published  in  the  Federal 
Register  on  lune  ~.  2001 .  at  66  FR 
30753.  The  notice  allowed  tor  a  60-day 
public  revieu  and  (:i)mment  period   No 
comments  were  re(.ei\t'd  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  24. 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10 

Written  comments  and  or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  [ustice 
Desk  Officer.  725— 17th  Street.  NW  , 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  (jf  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  threiugh  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection, 

(2)  Title  of  the  Form/Collection: 
Employment  Eligibilitv  Verification. 

(3)  Agency  form  nunihf^r.  ifanv.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  thf^ 
collection:  Form  1-9,  Programs  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  was  developed 
to  facilitate  compliance  with  Section 
274A  of  the  Immigration  and 
Nationality  Act  (the  Act),  as  amended 
bvthe  Immigration  Reform  and  Control 
Act  of  1986  (IRCA).  which  prohibits  the 
knowing  employment  of  unauthorized 
aliens.  The  information  cnllec:ted  is 
used  by  employers  or  by  recruiters  for 
enforcement  of  provisions  of 
immigration  laws  that  are  designed  to 
control  the  emplovment  of  unauthorized 
aliens. 

(5)  An  estimutr  nt  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  78,000,000  respondents  at  9 
minutes  or  (.15)  hours  per  response  and 
20.000,000  record  keepers  at  4  minutes 
or  I  066)  hours  [ler  response. 

(6)  An  estimate  of  the  total  public 
burden  Im  hoursl  associated  with  the 
collection:  13.020,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 


additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item  (s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  I'nited  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street.  NW,.  Suite  1600.  Washington. 
DC  20530. 

Dated:  Si-ptemlier  24.  2001. 
Richard  .\.  Sloan, 

D-'partmcnt  (Clearance  Officer.  I'nited  States 
Ih'partment  nf  justice.  Immigration  and 
Xfitiinilization  Srn.  ic  f 
[FR  Do(  .  ()l-243.i.T  Filed  4-27-01;  8:45  am] 

BILUNG  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  LIFE  Legalization 
Supplement  to  Form  1-485  Instructions. 

The  Department  of  [ustice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  w^as  previously  published  in 
an  interim  rule  INS  No.  2115-01  in  the 
Federal  Register  on  June  1.  2001  at  66 
FR  29661.  allowing  for  a  60-day  public 
review  and  comment  period.  No 
comments  were  received  by  the  INS  on 
this  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  29, 
2001,  This  process  is  conducted  in 
accordance  with  5  CFR  1320,10, 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
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Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725-1 7th  Street,  N.W., 
Room  10235.  Washington.  DC  20530. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection, 

(2)  Title  of  the  Form/Collection:  LIFE 
Legalization  Supplement  to  Form  1—485 
Instructions. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1—485  Supplement  D 
Adjudications  Division.  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  may  be  used  by 
certain  class  action  participants 
applying  for  adjustment  of  status 
pursuant  to  Pub.  L.  106-553  and  8  CFR 
245(a).  The  information  collected  on 
this  form,  in  combination  with  the  data 
collected  on  Form  1-485,  will  be  used 
by  the  Service  to  determine  eligibility 
for  the  requested  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400,000  responses  at 
approximately  one  (1)  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  400,000  annual  burden 
hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  col]erlK)n 
instrument  with  instructions,  ur 
additional  information,  please  contact 
Richard  A.  Sloan  202-51 4- :^291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Servif:e,  \'  S  Departrnpnt 
of  justice.  Room  4034.  42,S  1  Street.  N'W 
Washington.  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Securitv  Staff.  Justice  Management 
Division.  601  D  Street.  N  \V  ,  Patrick 
Henrv  Building.  Suite  1600, 
Washington.  DC  20004 

Dated:  September  24.  2001. 
Richard  \.  Sloan. 

Dfpartmt'nt  Clearance  Officer,  Defxirtment  of 

Justice  Immigration  and  Naturalization 

Sf-nices 

[FR  Doc    01-24,156  Filed  »-27-01;  8:45  ami 

BILUNG  COO€  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Record  of  Vote  of  Meeting  Ciosure 
(Public  Law  94-409)  (5  U.S.C.  Sec. 
552b) 

I.  Edward  F  Reilly,  Jr  .  Chairman  of 
the  United  States  Paroie  (commission, 
was  present  at  a  meeting  of  said 
Commission  which  started  at 
approximately  11:30  am  un  Thursday, 
September  20.  2001.  at  the  U  S  Parole 
Commission.  5550  Friendship 
Boulevard.  4th  Floor.  Chew  Chase. 
Mar\'land  20815.  The  purpose  of  the 
meeting  was  to  decide  two  appeals  from 
the  National  Commissioners  decisions 
pursuant  to  28  CFR  Section  2  27  Three 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted 

Public  announcement  further 
describing  the  subject  matter  of  the 
meting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  rlosed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made. 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F  Reilly,  Ir  ,  Michael 
J.  Gaines,  and  John  R,  Simpson 

In  Witness  Whereof,  I  make  this 
official  record  of  the  vote  taken  to  (lose 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public 


Dated   Sf-ptpmber  20,  2001 
Kdward  F,  Reilly.  |r.. 
Chairman,  U.S.  Parole  Commission 
[FRD(K    01    24455  Filed  9-26-01:  11:04  am) 

BILUNG  COOe  441(MI1-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  tor  0MB  Review; 
Comment  Request 

September  24,  2001 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Offic  e   if  Management  and  Budget 
(UMBJ  fur  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L,  104-13. 
44  use.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documents  may  be  obtained  by  calling 
the  Department  of  Labor.  To  obtain 
documentation  contact  Darrin  King  at 
(202)  693-4129  or  E-Mail:  King- 
Denin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs, 
Attn  ONIB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register 

Th»  ( )MB  IS  particularly  interested  in 
I  '  Hiii.fiits  which: 

•  h\  ,1    irtti'  whether  the  proposed 
rnllet'i   !,    f  : r. ft  rmation  is  necessary 
f  r  th(  1  r   p-  I  [1.  rfurmance  of  the 
fun(  tions  i.f  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
inr  lading  the  validity  of  the 
methodology  and  assumptions  used; 

•  EnharK  e  the  juality,  utilit>'.  and 
clarity  of  the  infi  riiiation  to  be 
collected:  and 

•  Minimise  \]\r  '"..rden  of  the 

c  dllei  tmi)  of  iiifuniirition  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic ,  mechanical,  or  other 
technoloijK.  al  <  i  Ihh  tion  techniques  or 
other  forms  of  miurmation  technology. 
e.g..  permitting  electronic  submission  of 
responses 

.\gpniy  Employment  and  Training 
.Administration  (ETA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title  Benefits.  Timeliness  and 
Quality  (BTQj  Review  System. 

OMB  Sumber:  1205-0359. 
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Affected  Public:  State.  Local,  or  Tribal 
Government. 

Frequency:  Monthly.  | 

Type  of  Response:  Reporting. 

S'umber  of  Respondent:'^:  33. 

S'uwber  of  Annua!  Response-^-  28.912. 

Estimated  Time  Per  Respondent: 
720.15  hours. 

Total  Burden  Hours:  38.168 

Total  Annualized  Capital  Startup 
Costs:  SG 

Total  Annual  Costs  loperatmg/ 
maintaining  systems  or  purchasing 
senicesl  SO 

Description  The  Secrptar\  ut  Labor 
has  a  legal  respunsibilitv  under  the 
Social  Security  Act  iSSA).  Title  lU. 
Section  303(a)(  1 ).  for  reimbursing  State 
Employment  Securitv  Agencies  the 
necessary  costs  of  proper  and  efficient 
administration  of  State  unemployment 
insurance  (L'l)  law^  SSA.  Titlf  III. 
Section  303(a)(6)  authorizes  the 
Secretary  of  Labor  to  require  reports  to 
assure  the  correctness  and  verification 
of  state  reports  Thf  Department  of 
Labor  and  State  Emplovment  Security 
Agencies  use  the  BTQ  Review  System  to 
assess  and  evaluate  timeliness  and 
qualitv  of  l'l  benefit  operations  The 
results  help  to  determine  operating 
areas  that  need  Corrective  Action  Plans 
to  meet  achievement  standards  in 
State's  annual  State  Qualit\  Service 
Plan. 

Darrin  \.  Kins. 

Ai  tina  Departmental  Clearance  Officer. 
FR  Do(    01-24,322  Filed  9-27-01;  8:45  am) 

BILLING  COOe  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review: 
Comment  Request 

Sefilembf  J4    Jill): 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(ONtB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  19^5  (Pub.  L  104-13. 
44  L'  S.C,  Chapter  35)   A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mai! 
King-Darrin@dol  gov 

Comments  should  be  sent  to  Office  of 
Information  and  Regulator*'  .Affairs. 
Attn:  Stuart  Shapiro,  0MB  Desk  Officer 
MSHA.  Office  of  Management  and 
Budget,  Room  10235,  Washington   DC 
20503  ((202)  395-7316).  within  30  days 


of  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  qualit\ .  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Training  Plan  Regulations — 30 
CFR  48.3  and  48.23. 

OMB  Number:  1219-0009 

Affected  Public:  Business  or  other  for- 
profit. 

Tx'pe  of  Response  Recordkeeping  and 
Reporting. 

Frequency:  On  Occasion. 

Number  of  Respondents:  1.294. 

Number  of  Annual  Responses:  1.294. 

Average  Time  Per  Response:  8  hours. 

Annual  Burden  Hours:  10,352, 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S2. 588. 

Description:  30  CFR  48.3  and  48.23 
require  coal  mine  operators  to  have  an 
MSHA  approved  training  plan 
containing  programs  for  training  new 
miners;  newiv-emplo\'ed  miners;  miners 
receiving  new  tasks;  annual  refresher 
training,  and  hazardous  training  to 
ensure  that  miners  will  be  effectively 
trained  in  matters  affecting  their  health 
and  safety,  with  the  ultimate  goal  being 
the  reduction  of  the  frequency  and 
severity  of  injuries  in  the  nation's 
mines. 

.-^genrv  Mine  Safety  and  Health 
.-\dministralion  (MSHA), 

Type  i)t  Rt'vif'w:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  Waiver  of 
Surface  Facilities  Requirements. 

OMB  Number:  1219-0024. 


Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Reporting. 

Frequency:  On  Occasion. 

Number  of  Respondents:  546. 

Number  of  Annual  Responses:  546. 

Average  Time  Per  Response:  10 
minutes. 

Annual  Burden  Hours:  221. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
ser\-icesl:  SO. 

Description:  30  CFR  71.403.  71.404. 
75.1712-^.  and  75.1712-5  require  coal 
mine  operators  to  provide  bathing 
facilities,  clothing  changing  rooms,  and 
sanitary  flush  toilet  facilities  in  a 
location  convenient  for  the  use  of  the 
miners.  If  the  operator  is  unable  to  meet 
any  or  all  of  the  requirements,  he/she 
may  apply  for  a  waiver.  Applications 
are  filed  with  the  District  Manager  for 
the  district  in  which  the  mine  is  located. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Representative  of  Miners. 

OMB  Number:  1219-0042. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping: 
Reporting:  and  Third-party  disclosure. 

Frequency:  On  Occasion. 

Number  of  Respondents:  108. 

Number  of  Annual  Responses:  108. 

Average  Time  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  81. 

Total  Annualized  Capital/Startup 
costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
senicesl:  SO. 

Description:  The  Federal  Mine  Safety 
and  Health  Act  of  1977  requires  the 
Secretary  of  Labor  to  exercise  many  of 
her  duties  under  the  Act  in  cooperation 
with  miners'  representatives.  The  Act 
also  establishes  miners'  rights  which 
must  be  exercised  through  a 
representative.  30  CFR  40.3.  40.4.  and 
40,5  contain  procedures  which  a  person 
or  organization  must  follow  in  order  to 
be  identified  by  the  Secretary  as  a 
representative  of  miners. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

T\j}e  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Escape  and  Evacuation  Plans. 

OMB  Number:  1219-0046. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping: 
Reporting;  and  Third-party  disclosure. 
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Frequency:  On  occasion. 

Number  of  Respondents:  284. 

Number  of  Annual  Responses:  568. 

Average  Time  Per  Response:  8  hours. 

Annual  Burden  Hours:  4,544. 

Total  Annualized  Capital/Startup 
costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,704. 

Description:  30  CFR  57.11053  requires 
underground  Metal  and  Nonmetal  mine 
operators  to  develop  an  escape  and 
evacuation  plan  addressing  the  unique 
conditions  of  the  mine.  Plans  are 
required  to  be  revievk^ed  ever\'  six 
months  and  revisions  submitted  to 
MSHA  as  necessary 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Tyrpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Certificate  of  Training — 30  CFR 
48.9  and  48.29. 

OS4B  Number:  1219-0070. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping. 

Frequency:  Annually. 

Number  of  Respondents:  3,730. 

Number  of  Annual  Responses: 
105,050. 

Average  Time  Per  Response:  5 
minutes. 

Annual  Burden  Hours:  8,393. 

Total  Annualized  Capital/Startup 
costs:  SO. 

Total  Annual  Costs  I  operating/ 
maintaining  systems  or  purchasing 
services):  $210,074. 

Description:  The  MSHA  Form  5000- 
23,  Certificate  of  Training,  is  required  by 
30  CFR  part  48.9  and  48.29  and  is  used 
by  mine  operators  to  record  mandatory 
training  received  by  miners.  The  form 
provides  the  mine  operator  with  a 
recordkeeping  form,  the  miner  with  a 
certificate  of  training,  and  MSHA  with 
a  monitoring  tool  for  determining  mine 
operator  compliance. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer 
IFRDoc.  01-24323  Filed  9-27-01:  8:4S  am) 

BILUNG  CODE  4S10-4»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  Thev 
specifv'  the  basic  hourly  wage  rates  and 
fi-inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projec:ts  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3   1931 . 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  pari  1 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  m 
accordance  with  the  Davis-Bacon  A(  t 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  proietts 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuant  e 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industr\  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary-  to  the  publir 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  2M 
CFR  Parts  1  and  5  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  ever\'  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  h\ 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  DntHrminations  Issued 
L'nder  The  Davis-Bacon  And  Related 
.^cts."  shall  hv  thf"  niiiiinnim  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

.^HN  person,  organization,  or 
govemmiTital  acency  having  an  interest 
in  the  ratp^  firii-rmined  as  prevailing  is 
encouraged  t(>  submit  wage  rate  and 
fringe  benefit  information  for 
f  onsideration  bv  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  I '  S  D''p.irTment  of  Labor, 
Kmploymen!  .stniui.iM^  ,\dministration, 
WagH  and  Hour  Division,  Division  of 
Wago  Di'tt^rmiiidtions,  200  Constitution 
.Avenue   N\V  ,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Derisions 

The  number  of  decisions  listed  to  the 
Govemment  Printing  Office  document 
entitled    r^'neral  Wage  determinations 
Issued  L'ndiT  tlu-  Davis-Bacon  and 
related  Ai  t-    '»\ng  modified  are  listed 
by  Volumi    nn;  state  Dates  of 
publication  m  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MAP10001  (Mar  2,2001) 

\r\(i!i'002(Mar.  2.2001) 

M.^01000.^  (Mar.  2,  2001) 

MAO  10006  (Mar  2.  2001) 

MA(M0D07  (Mar.  2,  2001) 

MAi)10009(Mar  2.2001) 

MAi)10013  (Mar.  2.2001) 

MA(M()017(Mai  2,  2001) 

MAdl  1)018  (Mar.  2,  2001) 

.MA010019(Mar.  2.2001) 

MA010020(Mai.  2,  2001) 

MA01C)021  (Mar.  2,2001) 
.New  Jersey 

NIOIO062  (Mar.  2,2001) 

Volume  11 

Delaware 

DEOl 0002  (Mar.  2,2001) 

DEO  10009  (Mar.  2,2001) 
Maryland 

!vtt)010022  (Mar  2,2001) 
VVe<it  Virginia 

\\A010002  (Mar  2.2001) 

\\\'010006(Mar.  2.2001) 

\S\  010009  (Mar.  2.  2001) 

WAOlOOll  (Mar.  2.2001) 

UV010012  (Mar.  2,  2001) 

I  'olume  III 

(ieorgia 

GA010036  (Mar.  2.2001) 

GA010073  (Mar  2.  2001) 
North  Carolina 

NCOIOOOB  (Mar.  2,  2001) 

Volume  [\' 

Illinois 

IL010001  (Mar.  2,  2001) 
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1L010002  (Mar  2,  2001) 

MOO  11)043  (Mar.  2,  2001) 

Government  Depositor^-  Libraries  across 

!L0 10004  (Mar.  2 

2001) 

MO010043  (Mar.  2,  2001) 

the  country. 

IL010005  (Mar,  2 

2001) 

MO010046  (Mar.  2.  2001) 

General  wage  determinations  issued 

I LO 10006  iMar   2 

2001) 

MO010048(Mar,  2.  2001) 

under  the  Davis-Bacon  and  related  Acts 

I LO 10008  iMar   2 
ILO 10009  IMar   2 

200!) 
2001) 

MO010052  (Mar.  2.  2001) 
MO010054  (Mar.  2,  2001) 

are  available  electronically  at  no  cost  on 

ILOlOOn  (Mar  2 

20011 

MO010057  (Mar.  2.  2001) 

the  Government  Printing  Office  site  at 

IL0U)0!2  (Mar   2 

2001) 

MOO  100,58  (Mar.  2.2001) 

iv^-w.access.gpo.gov/davisbacon.  They 

ILOlOOl  i  (Mar,  2 

2001) 

\U)(i!iiii62  (Mar.  2,2001) 

are  also  available  electronically  by 

IL010015  (Mar  2 

2001) 

Ml  )'';iiiih3(Mar.  2,  2001) 

subscription  to  the  Davis-Bacon  Online 

!L010016(Mar,  2 

2001) 

MOUlUOba  (Mar.  2,  2001) 

Service  [http:// 

ILOlOOl 7  (Mar  2 

2001) 

Nebraska 

davisbacon.fedworld.gov]  of  the 

IL010024  (Mar   2 

2001) 

NEOlOOOl  (Mar.  2.2001) 

National  Technical  Information  Service 

1L010027  (.Mar   2 
IL0100!2  (Mar,  2 
IL0100.r  IMar  2 
IL010039(Mar  2 

2001) 
20011 
2001) 
2001) 

NE010003(Mar.  2.2001) 
NE010005  (Mar.  2,  2001) 
NEOlOOlOlMar.  2.  2001) 
NEOlOOll  (Mar.  2.2001) 

(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 

IL010O45  (Mar,  2 

2001) 

NE010019  (Mar.  2,2001) 

such  as  electronic  delivery  of  modified 

I  LO  10046  (Mar  2 

2001) 

NE010021(Mar.  2.2001) 

wage  decisions  directly  to  the  user's 

IL010047  (Mar  2 

2001) 

Volume  VI 

desktop,  the  ability  to  access  prior  wage 

IL010050  (Mar  2 

2001) 

decisions  issued  during  the  year, 

IL010051  (Mar  2 

2001) 

Alaska 

Extensive  Help  Desk  Support,  etc. 

[L0100,i4  (Mar   2 
IL010059  (Mar   2 
IL01006t  (Mar   ' 

2001) 
2001) 
200 1) 

AKOlOOOl  (Mar  2.  2001) 
AK010002  (Mar.  2.  20011 

Hard-copy  subscriptions  ma    be 
purchased  from:  Superintendent  of 

IL010066  (Mar  2 

20011 

AKO 10006  (Mar.  2,  2001) 

Documents,  U.S.  Government  Printing 

IL010070  (Mar  2   2001) 

AK0100)8  (Mar.  2.  2001) 

Office.  Washington.  DC.  20402.  (202) 

Michigan 

MI0100'j9  (Mar  2,  2001) 

North  Dakota 

512-1800. 

NDOlOOOl  (Mar  2.  2001) 

When  ordering  hard-copy 

MI010062  (Mar  2,  2001) 

ND0U)002  (Mar  2.  2001) 
ND01C005  (Mar  2   2001) 
ND010007  (Mar  2   2001) 

subscription(s),  be  sure  to  specify  the 

MI010083  (Mar  2,  2001) 

State(s)  of  interest,  since  subscriptions 

Wisconsin 

A     '    *_^  XjT      k     \J  \J  'J     '           \     i^   kKX\              4^1         &^  \J  \J     A     f 

ND010008  (Mar  2   2001) 

may  be  ordered  for  any  or  all  of  the  six 

WIOIOOOI  (Mar  2   2001) 
VVIO 10002  (Mar  2,  2001) 
WIO 10003  (Mar   2,  2001) 
VVI010004  (Mar  2,  2001) 

ND010009  (Mar   2   2001) 

separate  volumes,  arranged  by  State. 

NDOIOOIO  (Mar  2,  2001) 
NDOlOOll  (Mar   2,  20011 

Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 

VVI010005  (Mar  2,  2001) 

MD010013  IMar  2,  2001) 

include  all  current  general  wage 

\VI010007  (Mar  2.  2001) 

ND010014  (Mar   2   2001) 

determinations  for  the  States  covered  by 

WI010009  (Mar  2   2001) 

ND010015  (Mar   2,  2001) 

each  volume.  Throughout  the  remainder 

WIOIOOIO  'Mar  2,  2001) 

ND010017  (Mar   2,  2001! 
ND010018  (Mar   2,  2001) 
.ND010019  (Mar   2,  2001) 

of  the  year,  regular  weekly  updates  will 

WlOlOOll  (Mar  2.  2001) 
W1010012  (Mar  2   2001) 

be  distributed  to  subscribers. 

VVIO  100 14  (Mar   2,  2001) 

Washington 

Signed  at  Washington.  DC  this  20th  day  of 

VVI010019  (Mar   2.  2001) 

WAOlOOOl  (Mar.  2.2001) 

September  2001. 

WI010O24  (Mar   2,  2001) 

WA010002  (Mar  2   2001) 

Carl  I.  Poleskey, 

Wl010026(Mar  2,  2001) 

Volume  VII 

Chief.  Branch  of  Construction  Wage 

W1010030  (Mar  2,  2001) 

California 

CAOlOOOl  (Mar  2.  2001) 
CA010002  (Mar  2,  2001) 
CAO 10009  (Mar  2   2001) 
CA010028  (Mar  2.  2001) 

Determinations. 

WI010035  (Mar  2   2001) 
WI010037  (Mar  2.  2001) 
WI010049(Mar   2   2001) 
VVI010069  (Mar   2.  2001J 

[FR  Doc.  01-24027  Filed  9-27-01;  8:45  am] 
BILUNG  CODE  4S10-27-M 

Volume  V 

CA010031  (Mar  2.  2001) 

DEPARTMENT  OF  LABOR 

Iowa 

CA010032  (Mar  2   2001) 

L^010002  iMar   2.  2001) 

CA010033  (Mar   2,  2001) 

Pension  and  Welfare  Benefits 

L'\010003  (Mar  2.  2001) 

€,^0100.34  (Mar   2.  2001) 

Administration 

IA010004  (Mar  2,  2001) 

CAO  1003 5  IMar  2.  2001) 

L\010OO5  (Mar  2,  2001) 

CA010036  (Mar  2.  2001) 

Proposed  Extension  of  information 

LA010006  (Mar  2,  2001  i 

CA01003"  (Mar   2.  2001) 

Coilection  Request  SutMnitted  for 

L\0 10008  (Mar  2,  2001) 
IA010010(Mar   2,  2001) 
IA010012  (Mar  2   2001) 

CA010038  (Mar   2.2001) 
CA010039  (Mar  2.  2001) 
CA010040  (Mar   2    2001) 

Pubiic  Comment  and 
Recommendations 

L^OIOOU  (Mar.  2.  2001) 
L\010014  (Mar   2,  2001) 

General  Wage  Determination 
Publication 

action:  Notice. 

L-\010016  (Mar   2,  2001) 

summary:  The  Department  of  Labor,  as 

lAO  10020  (Mar  2.  20011 

Cieneral  wage  determinations  issued 

part  of  its  continuing  effort  to  reduce 

L^01002■")  (Mar   2,  2001) 

under  the  Davis-Bacun  and  related  Acts, 

paperwork  and  respondent  burden 

L'\010028  IMar  2.  2001) 

including  those  noted  above,  may  be 

conducts  a  preclearance  consultation 

L-\010024  (Mar  2.2001) 
L\0 10032  (Mar  2,  20011 
1A010056  (Mar   2.  2001) 

found  in  the  Government  Printing  Office 

program  to  provide  the  general  public 

(GPO)  document  entitled  "General  Wage 

and  other  federal  agencies  with  an 

lAO  10059  (Mar   2   2001) 

Determinations  Issued  Under  The  Davis- 

opportunity  to  comment  on  proposed 

lAOlOOeO  (Mar   2,  2001) 

Bacon  And  Related  Acts".  This 

and  continuing  collections  of 

LAO  10070  (Mar   2.  2001) 

publication  is  available  at  each  of  the  50 

information  in  accordance  with  the 

Missouri 

Regional  Government  Depository 

Paperwork  Reduction  Act  of  1995  (PRA 

MOO  1004 2  (Mar 

2.  2001) 

Libraries  and  many  of  the  1,400 

95)  (44  U.S.C,  3506(c)(2)(A)).  This 
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program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  extension 
without  change  of  the  information 
collection  request  (ICR)  included  in  the 
suspension  of  pension  benefits 
regulation  issued  pursuant  to  the 
authority  of  section  203(a)(3)(B)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  which  governs  the 
circumstances  under  which  pension 
plans  may  suspend  pension  benefit 
payments  to  retirees  who  return  to 
work,  or  of  participants  who  continue  to 
work  bevond  normal  retirement  age  (29 
CFR  2530.203-3).  A  copy  of  the  ICR 
may  be  obtained  by  contacting  the  office 
listed  in  the  Addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  27.  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
regarding  the  collection  of  information. 
.Send  comments  to  Mr.  Gerald  B. 
Lindrew.  Office  of  Policy  and  Research. 
U.S.  Department  of  Labor.  Pension  and 
Welfare  Benefits  Administration.  200 
Constitution  Avenue.  NW..  Room  N- 
5647.  Washington.  DC  20210. 
Telephone:  (202)  219-4782  Fax:  (202) 
21^-4745  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  203(a)(3)(B)  of  ERISA  governs 
the  circumstances  under  which  pension 
plans  may  suspend  pension  benefit 
payments  to  retirees  that  return  to  work 
or  to  participants  that  continue  to  work 
beyond  normal  retirement  age. 
Furthermore,  section  203(a)(3)(B)  of 
ERISA  authorizes  the  Secretary  to 
prescribe  regulations  necessary  to  carry- 
out  the  provisions  of  this  section. 

In  this  regard,  the  Department  issued 
a  regulation  which  describes  the 
circumstances  and  conditions  under 
which  plans  may  suspend  the  pension 
benefits  of  retirees  that  return  to  work, 
or  of  participants  that  continue  to  work 
beyond  normal  retirement  age  (29  CFR 
§  2530.203-3).  In  order  for  a  plan  to 
suspend  benefits  pursuant  to  the 
regulation,  it  must  notify  affected 
retirees  or  participants  (by  first  class 
mail  or  personal  delivery)  during  the 


first  calendar  month  or  payroll  period  in 
which  the  plan  withholds  payment,  that 
benefits  are  suspended.  This  notice 
must  include  the  specific  reasons  for 
such  suspension,  a  general  description 
of  the  plan  provisions  authorizing  thf 
suspensifin.  a  copy  of  the  relevant  pUii 
provisions,  and  a  statement  indicating 
where  the  applicable  regulations  may  be 
found,  (i.e..  29  CFR  §2530.20:5-3)  In 
addition,  the  suspension  notification 
must  inform  the  retiree  or  partic  ip,int  nf 
the  plan's  procedure  fur  affording  a 
review  of  »he  suspension  of  benefits. 

II.  Desired  Focus  of  Commentc 

The  Department  of  Labor  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  nf  information  is  ne(  esscirv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  uf  th< 
agency's  estimate  of  the  burden  (  t  tin 
proposed  collection  of  inforni.itiiin 
including  the  validity  uf  the 
methodology  and  assumplinns  ii^cd: 

•  Enhance  the  quality.  utilit\ .  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  nf  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  thf 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  tec  hniques  or 
other  forms  of  information  technology, 
eg,  permitting  electronic  submission  of 
responses. 

III.  Current  Actions 

The  Clffice  of  Management  and 
Budget's  approval  of  this  ICR  will  expin 
on  November  30,  2001   This  notice 
requests  comments  on  the  extension  of 
the  ICR.  The  Department  is  not 
proposing  or  implementing  changes  to 
the  existing  ICR  at  this  time  in 
connection  with  this  extension. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  c:ollection 
request:  they  will  also  become  a  matter 
of  public  record 

Agency:  Department  of  Labor.  Pension 
and  Welfare  Benefits  Administration 

Title:  Suspension  of  Benefits 
Regulation  pursuant  to  29  CFR 
2530.203-3. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0048. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit. 
Not-for-profit  institutions 


Tnttjl  Respondents:  74.872. 
It>tai  Responses:  74.872. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden:  18,718 
Total  Burden  Cost  (Operating  and 
Maintenance):  $63,000. 

PHSt-'l-  '^.•r'fmtwr  25.  2CK)1. 
(iiTaid  B   1  intlrew. 
Deputy  Director,  Office  of  Polirv  and 
Research.  Pension  and  Welfare  Benefits 
Administration. 

IFRDck:.  01-24.^21  Filed  9-27-01;  8:45  ami 
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PENSION  AND  WELFARE  BENEFITS 
ADMINISTRATION 

[Application  Number  D- 11034; 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  80-26  (PTE  80 
26)  for  Certain  Interest  Free  Loans  tc 
Employee  Benefit  Plans 

AGENCY:  !>.  iision  and  Welfare  Benefits 

.\(iministrdtion.  U.S.  Department  of 

Labor 

ACTION:  Notice  of  proposed  amendment 

to  PTL  HO-26. 

SUMMARY:  This  document  contains  a 
notic  e  of  pendency  before  the 
Di'partnient  of  Labor  (the  Department)  ot 
a  ()ro[)osed  amendment  to  PTE  80-26 
ITL  H(l-26  is  a  class  exemption  that 
[)trin!t  -  parties  in  interest  with  respect 
t(  em^ilovee  benefit  plans  to  make 
interest  free  loans  to  such  plans, 
provided  the  conditions  of  the 
exemption  are  met.  The  proposed 
.imrndment,  if  adopted,  would  affect  all 
t  iii[)lo\t'e  benefit  plans,  the  participants 
ami  tnni'ficiaries  of  such  plans,  and 
p.irtii'^  in  interest  with  respect  to  those 
f  l.iiis  I  ngaging  in  the  described 
tr.iiisactions. 

DATES:  if  adopted,  the  proposed 
aiiu'n(inient  would  be  effective  from 
September  11.  2001  until  January  9. 
2002  Written  comments  and  requests 
for  a  public  hcMring  should  be  received 
by  the  Department  on  or  before 
November  13.  2001. 
ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
three  copies)  should  be  addressed  to  the 
U.S.  Department  of  Labor.  Office  of 
F.\<>mption  Deteriiiinations.  Pension  and 
Weifap'  Benefits  Administration,  Room 
N'-5649,  200  Constitution  Avenue,  NW, 
Washmcto!!   DC  20210,  (Attention:  PTE 
80-ih  .Xiii-'niinientl, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  !   Motta   (  )lfice  ol 
Exemption  DcttTiiiiiiations.  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor.  (202)  219-8881. 
(This  Ls  not  a  toll-fri?e  number):  or 
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Charlps  larkson.  Plan  Benofit-^  N"(  urit\ 
Division,  Office  of  tho  Solu;itur,  L  ^i 
Department  of  Labor.  (202)  693-5600 

(This  :s  not  d  toll-fr''»'  number). 

SUPPLEMENTARY  INFORMATION:  .Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  ri  proposed  amendment 
to  PTE  H0-2h  >45  FR  28545,  April  29, 
1980,  as  amended  at  65  FR  17540,  April 
^  2000,     [^TH  80-26  provides  an 
exemption  from  the  r''stri(:tions  of 
section  406(,a)(l  )(B)  and  (Di  and  section 
406(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA  or 
the  AvU  and  from  the  taxes  imposed  bv 
section  4y75ia]  and  (b)  of  the  Internal 
Revenue  Code  of  19^6  (the  Code),  bv 
reason  of  section  4975(c)(1)(B)  and  (D) 
of  the  Code 

The  Department  is  proposing  the 
amendment  on  its  own  motion  pursuant 
to  section  408! a!  of  ERISA  and  section 
4975(c)(2)  of  theCiode.  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  UH^h.  ^2847,  Aiit^iist  10,  1990).- 

A.  General  Background 

The  prohibited  transaction  provisions 
of  the  .^ct  generallv  prohibit 
transactions  between  a  plan  and  a  party 
in  interest  (including  a  fiduciary)  with 
respect  to  such  plan.  Specificaliv. 
section  406(a)(l)lB!  and  (D!  of  the  Act 
states  that  a  fiduciary  with  respect  to  a 
plan  shall  not  cause  the  plan  to  engagf 
in  a  transaction,  if  he  knows  or  should 
knfiw  that  sue  h  transaction  constitutes  a 
direct  or  indirect — 

(B)  Lending  of  money  or  other 
extension  of  credit  between  the  plan 
and  a  party  in  interest;  or 

(Dl  Transfer  to.  or  use  by  or  tor  the 
benefit  of.  a  party  in  interest  of  anv 
assets  of  the  plan 

,-\ccordingly.  unless  a  statutor\  or 
administrative  exemption  is  applicable, 
loans,  including  interest  free  Irjans.  to  a 
plan  from  a  partv  in  interest  and  the 
repayment  of  such  loans  mav  be 
prohibited 

In  addition,  section  406(b)(2)  of  the 
Act  provides  that  a  fiduciary  with 
respect  to  a  plan  shall  not.  in  his 
individual  or  any  other  capacitv,  ac  t  in 
a  transaction  involving  the  plan  on 
behalf  of  a  party  (fjr  repres^-nt  a  partv) 
whose  interests  are  adverse  to  the 
interests  of  the  plan  or  the  interests  of 
its  participants  or  beneficiaries. 


A  tniiKir  (.oiTPction  was  made  to  the  title  of  the 
final  cxemplion  in  a  notice  published  in  the 
Federal  Register  on  Mav  23.  1980  (45  FR  35040). 

s>»i  tion  102  of  the  Reorganization  Plan  No.  4  fit 
1978  (5  V  SX:  ,App.  1  11996)  generally  transferred 
the  authority  of  the  Setrelary  of  the  Treasury  to 
is-sue  administrative  exemptions  under  section  4975 
of  the  l>>de  to  the  S«  retan'  of  Labor. 


B.  Description  of  Existing  Relief 

Section  1  of  PTE  8U-2t>  permits  the 
lending  of  money  or  other  extension  of 
credit  from  a  party  in  interest  or 
disqualified  person  to  an  emploveo 
benefit  plan,  and  the  repayment  of  such 
loan  or  other  extension  of  credit  in 
accordance  with  its  terms  or  other 
written  modifications  thereof,  if: 

(a)  No  interest  or  other  fee  is  charged 
to  the  plan,  and  no  discount  for 
payment  in  cash  is  relinquished  by  the 
plan,  in  connection  with  the  loan  or 
extension  of  credit: 

(b)  The  proceeds  of  the  loan  or 
extension  of  credit  are  used  only — 

(1)  for  the  payment  of  ordinarv 
operating  expenses  of  the  plan. 
including  the  payment  of  benefits  in 
accordance  with  the  terms  of  the  plan 
and  periodic  premiums  under  an 
insurance  or  annuity  contract,  or 

(2)  for  a  period  of  no  more  than  three 
days,  for  a  purpose  incidental  to  the 
ordinary  operation  of  the  plan; 

(c)  The  loan  or  extension  of  credit  is 
unsecured:  and 

(d)  The  loan  or  extension  of  credit  is 
not  directly  or  indirectlv  made  bv  an 
employee  benefit  plan 

On  April  3.  2000,  PTE  80-26  was 
amended  through  the  addition  of 
sections  II  and  111  to  that  exemption  (65 
FR  17540).  Section  II  of  PTE  80-26 
allowed,  from  November  1,  1999 
through  December  31,  2000,  the  lending 
of  money  or  other  extension  of  credit 
from  a  party  in  interest  or  disqualified 
person  to  an  employee  benefit  plan,  and 
the  repayment  of  such  loan  or  other 
extension  of  credit  in  accordance  with 
its  terms  or  written  modifications 
thereof;  provided  that,  among  other 
requirements,  the  proceeds  of  the  loan 
or  extension  of  crerjit  are  used  onlv  for 
a  purpose  incidental  to  the  ordinarv 
operation  of  the  plan  which  arises  in 
connection  with  the  inabilitv  of  the  plan 
to  liquidate,  or  otherwise  access  its 
assets  or  access  data,  as  a  result  of  a 
"Y2K  problem".  Section  III  of  PTE  80- 
26.  as  amended,  provides  a  definition  of 
the  term  "y2K  problem". 

C,  Discussion  of  the  Proposed 
Exemption 

The  Department,  on  its  own  motion, 
proposes  to  amend  PTE  80-26  in  order 
to  expand  its  interest  free  loan 
exemption  to  address  potential  liquiditv 
problems  faced  b\  many  employee 
benefit  plans  due  to  the  tragic  events 
that  occurred  on  September  11,  2001.  In 
this  regard,  as  a  result  of  the  terrorist 
attac  ks  on  the  World  Trade  Center  and 
the  Pentagon,  all  major  stock  markets  in 
the  United  States  were  clo,sed  from 
September  11,  2001  to  September  14, 


2001 .  Among  other  things,  the 
shutdown  prevented  the  buying,  selling 
and/or  trading  of  se;curities  on  these 
markets 

The  terrorist  incidents  of  September 
11,  2001  have  led  to  temporary 
disruptions  in  the  financial  and 
securities  markets  that  may  have  an 
impact  on  employee  benefit  plans. 
Temporary  impairments  to 
communication  systems,  pricing  and 
valuation  operations,  and  marketplace 
liquidity,  could  interfere  with  the 
operation  of  employee  benefit  plans. ' 

The  Department  notes  that,  fill  lowing 
the  September  11,  2001  incidents, 
telephone  communications  svstems  in 
lower  Manhattan  experienced  partial  or 
total  interruptions  that  could  prevent. 
for  example,  the  immediate 
transmission  of  valuation  information 
necessary'  to  effectuate  a  participant's 
withdrawal  request  from  a  plan 
investment  option.  In  such  instance,  a 
party  in  interest  could  provide  a 
liquidity  loan  to  a  plan  to  facilitate  the 
prompt  execution  of  a  participant's 
investment  instructions. 

In  addition,  satisfaction  of  plan 
participant  withdrawal  instructions 
occurring  shortly  after  September  11, 
2001,  may  require  the  plan  fiduciarv  to 
liquidate  portfolio  assets  during  a 
period  of  fluctuating  market  conditions. 
In  such  instance,  the  proposed 
amendment  would  provide  added 
flexibility  in  satisfving  partic:ipant 
withdrawal  requests. 

Lastly,  the  Department  notes  that  the 
September  11,  2001  incidents  mav  have 
rendered  certain  asset  valuation  svstems 
temporarily  inoperable.  The  resulting 
delays  with  respect  to  the  availability  of 
certain  portfolio  valuations  also  mav 
have  affected_the  ability  of  plans  to 
promptly  satisfy  participant  investment 
instructions. 

As  a  result,  the  Department  has 
determined  to  amend  PTE  80-26  to 
expand  its  provisions  for  interest  free 
loans  to  employee  benefit  plans. 
Accordingly,  beginning  September  11. 
2001  and  ending  January  9,  2002.  the 
proposed  amendment  to  PTE  80-26 
would  permit  certain  interest  free  loans 
with  repayment  periods  of  up  to  120 


'  In  this  regard,  the  OepHrtmcnl  rei  ognized  in  a 
release  dated  September  H   2001  (Release  No  Gl- 
ib) Ihdl  plan  fidut.iaries  mav  ent.ouriter  an  arrav  nf 
problems  with  respetl  to  llie  investment  ol 
emplovee  benefit  plan  assets  upon  the  reopening  of 
the  spLuntjes  markets  fnder  these  circumstances, 
plan  fidiK.iaries  mav  in  gtxid  faith  find  it  necessarv 
and  pnident  to  take  extraordinary  steps  in  order  to 
safeguard  plan  assets  and  to  fai  ilitalr  the  return  to 
iirderlv  markets.  The  Department  further  stated  that 
in  taking  these  steps,  plan  fiduciaries  should  b«' 
sensitive  to  ensuring  that  the  temporarv  prrx  edures 
adopted,  and  the  decisiims  made,  are  dtx.umented 
and  adequately  prote<  I  the  mterests  of  plans  and 
their  participants  and  fienefii  iaries. 
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days  to  address  plan  liquidity  needs 
arising  in  connection  with  the 
September  11,  2001  attacks  on  the 
World  Trade  Center  and  the  Pentagon. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary, 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan,  from 
certain  other  provisions  of  ERISA  and 
the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  ERISA 
which  require,  among  other  things,  that 
a  fiduciary'  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2J  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(1)  and  (3)  of  the  Act  or  section 
4975(c)(1)(E)  or  (F)  of  the  Code: 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(4)  If  granted,  the  proposed 
amendment  is  applicable  to  a  particular 
transaction  only  if  the  transaction 
satisfies  the  conditions  specified  in  the 
exemption;  and 

(5)  The  proposed  amendment,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing  Request 

The  Department  invites  all  interested 
persons  to  submit  written  comments  or 
requests  for  a  public  hearing  on  the 
proposed  amendment  to  the  address  and 
within  the  time  period  set  forth  above. 
All  comments  received  will  be  made  a 
part  of  the  record.  Comments  and 
requests  for  a  hearing  should  state  the 


reasons  for  the  writer's  interest  in  the 
proposed  exemption  Comments 
received  will  be  available  for  public 
inspection  at  the  above  address. 

Proposed  Amendment 

Under  section  408(a)  of  the  Art  dud 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  proccdurfs  st^t 
forth  in  29  CFR  2570.  Subpart  B  (55  VH 
32836,  32847.  August  10.  1990).  the 
Department  proposes  to  amend  PTK  Hih 
26  as  set  forth  below 

Section  1.  General  Exemption 

Effective  [anuary  1.  1975.  the 
restrictions  of  section  406(a)(  1  j(B)  and 
(D)  and  section  406(b)(2)  of  the  Act.  and 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  bv  reason  of  serlinn 
4975(c)(1)(B)  and  (U)  of  the  Code,  shall 
not  apply  to  the  lending  of  money  nr 
other  extension  of  credit  from  a  partN  in 
interest  or  disqualified  person  to  an 
employee  benefit  plan,  nor  to  the 
repayment  of  such  loan  or  other 
extension  of  credit  in  accordance  with 
its  terms  or  written  modific:ations 
thereof,  if: 

(a)  No  interest  or  other  fee  is  c  barged 
to  the  plan,  and  no  discount  for 
payment  in  cash  is  relinquished  bv  the 
plan,  in  connection  with  the  loan  nr 
extension  of  credit: 

(b)  The  proceeds  of  the  loan  or 
extension  of  credit  are  used  only — 

(1)  for  the  payment  of  ordinary 
operating  expenses  of  the  plan, 
including  the  payment  of  benefits  in 
accordance  with  the  terms  of  the  plan 
and  periodic  premiums  under  an 
insurance  or  annuity  contrac;t.  or 

(2)  for  a  period  of  no  more  than  three 
business  days,  for  a  purpose  incidental 
to  the  ordinar.'  operation  of  the  plan: 

(c)  The  loan  or  extension  of  credit  is 
unsecured: and 

(d)  The  loan  or  extension  of  credit  is 
not  directly  or  indirectly  made  bv  an 
employee  benefit  plan 

Section  II:  Temporary'  Exemption 

Effective  November  1.  1999  through 
December  31.  2000,  the  restrictions  of 
section  406(a)(1)(B)  and  (D)  and  sec:tion 
406(b)(2)  of  the  Act.  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(B)  and  (D)  of  the  Code,  shall 
not  apply  to  the  lending  of  money  nr 
other  extension  of  credit  from  a  partv  iii 
interest  or  disqualified  person  to  an 
employee  benefit  plan,  nor  to  the 
repayment  of  such  loan  or  other 
extension  of  credit  in  accordance  with 
its  terms  or  written  modifications 
thereof,  if: 

(a)  No  interest  or  other  fee  is  charged 
to  the  plan,  and  no  discount  for 


payment  in  (  a^-h  i>-  r<!inijuished  by  the 
plan,  in  connection  wiUi  the  loan  or 
extension  of  credit; 

(b)  The  proceeds  of  the  loan  or 
extension  of  credit  are  used  only  for  a 
[Mriiisf  mi  uiental  to  the  ordinary 
lipiTrftjuri  (if  the  plan  which  arises  in 
1  (innei:  turn  witti  \\\v  [ilan's  inability  to 
hijiHiidtiv  or  otherwise  access  its  assets 
!■•!  ,n  ( t  '.s  data  as  a  result  of  a  Y2K 

(    Die  loan  or  extension  of  credit  is 

lilisec  iired 

(d)  The  i(tan  or  extension  of  credit  is 
nr»t  dire(  tl\  or  indirectly  made  by  an 
riii[)l(i\ee  henefit  plan;  and 

«    Thr  i   an  or  extension  of  credit 
tiegin^     II     r  after  November  1,  1999  and 
IS  repaid  or  terminated  no  later  than 
Dec  ember  n.  2000. 

.Se(  tion  111  September  11.  2001  Market 
Disruption  Exemption 

Effective  September  11.  2001  through 
January  9,  2002,  the  restrictions  of 
section  406(a)(1)(B)  and  (D)  and  section 
406(b)(2)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(B)  and  (D)  of  the  Code,  shall 
not  apply  to  the  lending  of  money  or 
other  extension  of  credit  from  a  party  in 
interest  or  disqualified  person  to  an 
employee  benefit  plan,  nor  to  the 
repayment  of  such  loan  or  other 
extension  of  credit  in  accordance  with 
its  terms  or  written  modifications 
thereof,  if 

(a)  No  interest  m  oilier  fee  is  charged 
to  the  plan,  and  no  discount  for 
payment  in  cash  is  relinquished  by  the 
plan,  in  connection  with  the  loan  or 
extension  of  credit; 

(b)  The  proceeds  of  the  loan  or 
extension  of  credit  are  used  only  for  a 
purpose  incidental  to  the  ordinary 
operation  of  the  plan  which  arises  in 
connection  with  difficulties 
encountered  t  \  "n   [ilan  in  liquidating, 
or  otherwise  ai..t.iiMng  its  assets,  or 
accessing  its  data  in  a  timely  manner  as 
a  dire(  t  or  indirect  result  of  the 
.September  11,  2001  disruption; 

(c)  The  loan  or  extension  of  credit  is 
unsecured: 

(d)  The  loan  or  extension  of  credit  is 
not  directly  or  indirectly  made  by  an 
employee  benefit  plan;  and 

(e)  The  loan  or  extension  of  credit 
begins  on  or  after  September  1 1 ,  2001 . 
and  is  repaid  or  terminated  no  later  than 
January  4   jdOj 

Section  W   1  ii'lmitions 

(a)  For  purposes  of  section  II.  a  Y2K 
problem  is  a  disruption  of  computer 
operations  resulting  from  a  computer 
s\  stem's  inability  to  process  data 
del  a  use  sui  h  system  recognizes  years 
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only  by  the  last  two  digits,  causing  a 
"00"  entr\-  to  be  read  as  the  year  "igoo 
rather  than  the  year  "2000  ' 

(b)  For  purposes  of  Section  III.  the 
September  11.  2001  disruption  is  the 
disruption  to  the  United  States  financial 
and  securities  markets  and  or  the 
operation  of  persons  providing 
administrative  services  to  employee 
benefit  plans,  resulting  from  the  acts  of 
terrorism  that  occurred  on  September 
11.  2001. 

Signt'd  .it  Washington.  DC.  this  25st  day  of 

SHptfmhpr,  2001 

Ivan  I..  Strasfeid. 

Director.  ( )jfup  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  at  Labor. 

[FR  Do<    01-24195  Filpd  9-27-01;  8:45  am] 

BILLING  CODE  4510-29-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

agency:  Nuclear  ReguiatorA- 
Commission  (NRC), 

ACTION:  Notice  of  pending  NRC^  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35) 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1    The  tale  of  the  ^'formation 
collection  -  \ 

Nl'REG,  BR-0238.  Materials  Annual  Fee 

Billing  Handbook 
NUREG  BR-()239.  Financial  EDI 

Authorization  (NRC  Form  628, 

"Financidl  ED!  Authorization") 
NUREG- BR-0253.  Electronu  Funds 

Transfer — Fact  Sheet 
NUREG  BR-02  34.  Pavment  Methods 

(NRC  Form  629.  "Authorization  for 

Payment  by  Credit  Card") 

2.  Current  OMB  approval  ixumber: 
3150-0190 

3.  How  often  the  collection  is 
required  Annually 

4.  Who  is  required  or  asked  to  report: 
Anyone  doing  business  with  the 
Nuclear  Regulatorv  Commission, 
including  licensees,  applicants,  and 
individuals  who  are  required  to  pay  a 
fee  for  inspections  and  licenses. 

5   The  number  of  annual  respondents: 
530  (50  for  the  NRC  Form  B2H  and  480 
for  NRC  Form  629J 


6.  The  number  of  hours  needed 
an  nun  I  Iv  to  complete  the  requirement  or 
request:  42  (4  hours  for  NRC  Form  628 
and  38  hours  for  NRC  Form  629). 

7  ,^/jsfrar(.  The  U.S.  Department  of 
the  Treasury  encourages  the  public  to 
pay  monies  owed  the  government 
through  use  of  the  Automated 
Clearinghouse  Network  and  credit  card 
These  two  methods  of  payment  are  used 
by  licensees,  applicants,  and 
individuals  to  pay  civil  penalties,  full 
cost  licensing  fees,  and  inspection  fees 
to  the  NRC. 

Submit,  by  November  27.  2C01. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessarv  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected' 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rnckville 
Pike,  Room  O-l  F23.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRt^  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC;  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  E6, 
Washington,  DC  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electroiiic  mail  at 
BJSKSNRC.GOV. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  September  2001. 

P'or  the  N'u<  |par  Regulatory  Commission. 
Brenda  |o  Shelton. 

.VflC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

(FR  D(k:  01-24340  Filed  9-27-01:  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

riA-01-022] 

In  the  Matter  of  Mr.  Virgil  J.  Hood,  Jr.; 
Demand  for  Information 

I 

Mr.  Virgil  J.  Hood,  Jr.  was  the  Vice 
President  of  Moisture  Protection 
Systems  Analysts,  Inc.  (MPSA  or  the 
Licensee)  formerly  located  at  1350 
Beverly  Road,  Suite  223,  McLean. 
Virginia  22101.  The  Licensee  was  the 
holder  of  Byproduct  Materials  License 
No.  45-24851-02  (the  license),  which 
was  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  30  on  June  19, 
1986  and  renewed  on  January  30.  1992. 
The  license  authorized  MPSA  to  possess 
byproduct  material,  i.e.,  a  Seaman 
Nuclear  Corporation  Model  R-50 
portable  roofing  gauge  containing  a 
nominal  40  millicuries  (mCi)  of 
Americium-241.  for  use  in  measuring 
moisture  density  of  roof  surfaces  in 
accordance  with  the  conditions 
specified  in  the  license.  On  April  20. 
1998.  the  Licensee's  license  was 
revoked. 

n 

Between  December  31,  1997,  and 
[anuary  31,  2001,  the  NRC  Office  of 
Investigations  (OI)  conducted  an 
investigation  to  determine  the  location 
of  a  moisture  density  gauge  containing 
licensed  material  after  the  Licensee 
failed  to  pay  the  NRC  annual  license  fee 
for  fiscal  year  1996.  and  had  vacated  the 
premises  listed  on  its  license  without 
prior  notice  to  the  NRC.  These  actions 
by  the  Licensee  had  resulted  in  the  NRC 
issuing  an  Order  Suspending  License 
(Effective  Immediately)  (Order 
Suspending  License)  to  MPSA  on  May 
15.  1997.  The  Order  Suspending  License 
imposed  certain  requirements  upon  the 
Licensee  and  required  a  response  from 
the  Licensee.  Subsequently,  after  the 
Licensee  failed  to  submit  the  required 
answer  to  the  Order  Suspending 
License,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty — 
S5.500.  and  Order  Modifying  Order 
Suspending  License  (Effective 
Immediately)  and  Order  Revoking 
License  (Order  Revoking  License)  were 
issued  to  MPSA  revoking  its  license  on 
April  20,  1998.  The  Order  Revoking 
License  required  that  the  Licensee 
maintain  licensed  material  in  safe 
storage,  immediately  notify  the  NRC  of 
Its  current  business  location  and  status 
of  licensed  material,  test  the  gauge  for 
leak  tightness,  and  transfer  all  licensed 
material  to  an  authorized  recipient 
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within  30  days  of  the  Order  Revoking 
License.  To  date,  the  Licensee  has  failed 
to  respond  to  the  Order  Revoking 
License.  On  May  5,  2000.  the  NRC  was 
notified  that  a  portable  moisture  density 
gauge  containing  licensed  material  had 
been  received  at  a  landfill.  The  gauge 
was  a  Seaman  Nuclear  Corporation 
Model  No.  R-50  portable  moisture 
density  gauge,  and  was  labeled  as 
belonging  to  MPSA. 

The  OI  investigation  determined  that 
the  Licensee  deliberately  refused  to 
allow  NRC  inspection  of  the  licensed 
material  or  of  required  records,  as 
required  by  10  CFR  30.52;  failed  to 
control  licensed  material,  as  required  bv 
10  CFR  20.1801  and  10  CFR  20.1802. 
and  deliberately  failed  to  notify  the  NRC 
of  a  missing  or  stolen  source  as  required 
by  10  CFR  20.2201(a)(l)(i).  It  further 
concluded  that  the  Licensee's  Vice 
President.  Mr.  Hood,  failed  to  control 
licensed  material  not  in  storage  and 
deliberately  failed  to  notif>'  the  NRC  of 
a  missing  or  stolen  source.  In  addition, 
information  developed  during  the 
investigation  indicated  that,  although 
not  named  as  an  authorized  user  on  the 
license,  Mr.  Hood  used  the  moisture 
density  gauge  containing  licensed 
material.  Consequently,  it  was 
reasonable  for  the  NRC  to  expect  Mr 
Hood  to  respond  to  questions 
concerning  the  Licensee's  activities. 
During  the  investigation,  numerous 
attempts  were  made  to  contact  Mr.  Hood 
in  order  to  determine  his 
responsibilities  under  the  license  and 
his  responsibilities  with  regard  to  the 
identified  violations.  In  this  regard,  the 
NRC  issued  a  subpoena  for  Mr.  Hood  to 
appear  at  a  compelled  interview  on 
September  16.  1998:  requested  an 
interview  with  Mr.  Hood  on  September 
22,  1998;  subpoenaed  Mr.  Hood  on 
November  4.  1999.  to  attend  a 
compelled  inten'iew  on  December  3. 
1999;  and.  by  letter  dated  March  23, 
2001.  requested  Mr.  Hood  to  respond  to 
the  apparent  violations  in  writing  or  to 
attend  a  predecisional  enforcement 
conference  to  discuss  the  apparent 
violations  identified  during  the 
investigation.  Mr.  Hood  failed  to 
respond  to  the  subpoenas  or  to  appear 
at  the  inter\'iews.  and  did  not  respond 
to  the  letter  dated  March  23.  2001, 

This  situation  demonstrates  a  lack  of 
regard  for.  and  adherence  to.  NRC 
requirements  and  raises  serious 
questions  as  to  whether  Mr.  Hood  will 
in  the  future  adhere  to  NRC 
requirements. 

Therefore,  further  information  is 
needed  to  determine  whether  the 
Commission  can  have  reasonable 
assurance  that  in  the  future  Mr.  Hood 
will  conduct  licensed  adivities  in 


accordance  with  the  Commission  s 
requirements 

III 

Accordingl\\  pursuant  to  s('(  tinns 
161b, 161c.  1610. 182.  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amendni 
and  the  Commission's  regulations  in  Id 
CFR  2.204.  thp  Commission  requests 
that  Mr,  Hood  submit  the  following 
information: 

1 .  A  description  of  your 
responsibilities  as  \'ice  PrPMdcnt  of 
MPSA  with  regard  to  NRC  licensed 
activities. 

2.  An  explanation  as  to  whether  or  not 
vnu  were  an  authorized  user  nf  the 
gauge 

3.  An  explanatitm  as  to  why  you  did 
not  heed  the  subpoenas  issued  for 
compelled  interxiews  on  September  16, 
1998.  and  Derember  3.  2000.  or  respond 
to  the  letter  dated  March  2.?,  2001, 
offering  vou  an  opportunity  to  respond 
to  the  apparent  \inlati(>n  and  to  request 
a  predecisional  enforrpment  conference. 

4.  A  statement  that  demonstratfs  xour 
commitment  to  compliance  vMth 
regulator)'  requirements  and  sets  forth 
the  basis  for  why  the  CommisMon 
should  have  confidence  that  you  will 
comply  with  applicable  NRC 
requirements  in  the  future 

"i'ou  may  provide  dn\  other 
information  that  you  want  thf  NRC^  tn 
consider,  including  a  statement  as  tn 
whether  you  believe  that  thr  statPir.t'nts 
made  in  Section  II  are  accurate.  '\'ou 
may  respond  to  this  Demand  ior 
Information  by  filing  a  written  ansuci 
under  oath  or  affirmation  or  b\  setting 
forth  vour  reasons  why  this  Demand  for 
Information  should  not  have  bfcn 
issued  if  the  requested  information  is 
not  being  provided.  The  resfionse  to  this 
Demand  for  Information  is  to  be 
submitted  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulator)' 
Commission.  Washington,  I)(^  20555    in 
writing  and  under  oath  or  affirmation 
Copies  also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  .Administrator,  \R( 
Region  II.  61  Forsvth  St   SW,  Suite 
23T85.  Atlanta.  GA  30303-8931,  The 
response  should  be  sent  30  days  from 
the  date  of  this  Demand  for  Information 
if  your  current  employment  is  involved 
in  NRC-licensed  activities  or  within  20 
days  of  acceptance  of  an  emplo\  ment 
offer  involving  NRC-licensed  activities 
or  your  becoming  involved  in  NRC- 
licensed  activities  for  five  vears  from  the 
date  of  this  Demand  for  Information 
NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC  including,  but  not  limited  to. 


tlios.'  activities  of  Agreement  Slate 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150,20. 

Upon  review  of  your  answer  the 
Commission  may  institute  a  proceeding 
pursuant  to  10  CFR  2.202  or  take  such 

ther  action  as  may  be  necessar>'  to 
•  iisure  compliance  with  regulator}' 
nqiiirements.  Your  response  to  the 
Demand  for  Information  will  be 
considered  before  a  decision  is  made  in 
this  matter. 

If  you  choose  to  respond,  your 
response  will  be  made  available 
electronically  for  public  inspection  in 
the  NRC  Public  Document  Room  or  from 
the  Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://wwHnrc.gov/ 
\RC/ ADAMS/ index. html  (the  Public 
Electronic  Reading  Room).  Therefore,  to 
the  extent  possible,  it  should  not 
include  any  personal  privacy, 
proprietary,  or  safeguards  information 
so  that  it  can  be  made  available  to  the 
Public  without  redaction  If  personal 
privacy  or  proprietary  information  is 
necessan'  to  provide  an  acce;  'able 
response,  then  please  provide  a 
bracketed  copy  of  your  response  that 
identifies  the  information  that  should  be 
protec:ted  and  a  redacted  copy  of  your 
response  that  deletes  such  information. 
If  you  request  withholding  of  such 
material,  you  must  specifically  identify 
the  portions  of  your  response  that  vou 
seek  to  have  withheld  and  provide  in 
detail  the  bases  for  your  claim  of 
withholding  (e.g.,  explain  why  the 
disclosure  of  information  will  create  an 
unwarranted  invasion  of  personal 
privacy  or  provide  the  information 
required  by  10  CFR  2.790(b)  to  support 
a  request  for  withholding  confidential 
commercial  or  financial  information).  If 
safeguards  information  is  necessar>'  to 
provide  an  acceptable  response,  please 
provide  the  level  of  protection  described 
in  10  CFR  73.21. 

Dated  this  12th  day  of  September  2001. 

For  the  Nuclear  Regulatory  Commission, 
(  arl  I   Paperiello, 

Deputy  E\fcuti\-c  Director  for  Materials. 
Research  and  Stale  Programs 
IFR  Doc.  01-24335  File  S-27-01;  8:45  am) 

BILUMG  CODE  T59&-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  71-0122,  Approval  No.  0122 
EA-01-164] 

In  the  Matter  of  J.L.  Shepherd  & 
Associates,  San  Fernando,  California; 
Confirmatory  Order  Relaxing  Order; 
Effective  Immediately 

I  j 

I  L.  Shepherd  k  Associates  (JLS&A  or 
Approval  Holder)  was  the  holder  of 
Quality  Assurance  (QA)  Program 
Approval  for  Radioactive  Material 
Packages  No.  0122  (Approval  No  0122), 
issued  by  the  U.  S  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  71.  subpart  H 
The  approval  was  previously  issued 
pursuant  to  the  QA  requirements  of  10 
CFR  71.101.  QA  activities  authorized  by 
Approval  No.  0122  include:  design. 
procurement,  fabrication,  assembly. 
testing,  modification,  maintenance, 
repair,  and  use  of  transportation 
packages  subject  to  the  provisions  of  10 
CFR  part  71.  Approval  No.  0122  was 
originally  issued  fanuary  17.  1980 
Revision  No  5  was  issued  lanuarv  24. 
1996.  with  an  expiration  date  on 
lanuary  31.  2001.  and  is  under  timelv 
renewal.  In  addition  to  having  a  QA 
program  approved  by  the  NRC  to  satisf\- 
the  provisions  of  10  CFR  part  71. 
subpart  H,  to  transport  or  deliver  for 
transport  licensed  material  in  a  package. 
fLS&A  is  required  by  10  CFR  part  71. 
subpart  C.  to  have  and  comply  with  th*' 
package's  Certificate  of  Compliance 
(CoC)  issued  bv  the  NRC  Based  on 
fLS&A  failure  to  comply  with  10  CFR 
part  71.  QA  Program  Approval  No  0122 
was  withdrawn,  by  the  immediatelv 
effective  NRC  Order  dated  July  3,  2001 

II 

.NT?C  staff  conducted  an  inspection  on 
May  2^31.  2001.  at  fLS&As  faciiitv 
The  inspection  identified  significant 
concerns  with  the  implementation  of 
the  fLS&A  QA  program  regarding  the 
design,  use,  repair,  and  maintenance  of 
transportation  packages  approved  for 
use  by  NRC  under  CoC  No  6280 
Specifically,  .NRC  found  that  ILS&A 
failed  to  implement  portions  of  the  QA 
Program  Approval  No  0122  which 
resulted  in  fLS&A  delivering  for  export 
radioactive  material  in  a  transportation 
package  that  did  not  comply  with  the 
requirements  of  10  CFR  part  71   As  a 
result  of  the  findings  during  the  Mav 
29-31,  2001,  inspection  the  N'RC  lacked 
confidence  that  fLS&A  would 
implement  the  QA  Program  approved  hv 
NRC  in  accordance  with  10  CFR  part  71 , 
subpart  H.  in  a  manner  that  would 


assure  the  required  preparation  and  use 
of  transportation  packages  in  full 
conformance  with  the  terms  and 
conditions  of  an  NRC  CoC  and  with  10 
CFR  part  71   Consequentlv,  as  noted 
above,  in  the  interest  of  protecting 
public  health  and  safety,  fLS&.\  QA 
.Approval  No.  0122  was  withdrawn  by 
an  immediatelv  effective  (Irder  issued 
July  -i.  2001,  [July  2001  Order). 

m 

By  letter  dated  August  17.  2001. 

fLS&A  respondf'd  to  the  l'  S.  Nuclear 
Regulatory  Commission's  fuly  2001 
Order  In  a  response,  dated  August  16. 
2001.  IL.S&A  requested  that  provisions 
of  the  Order  be  relaxed  based  on  a 
showing  of  good  cause.  Specifically. 
lLS&.-\  requfjsted  interim  relief  from  the 
fuly  2001  Order  based  on  fLS&A's 
proposed  Near-Term  Corrective  Action 
Plan  (NTCAP).  to  allow  66  shipments  to 
15  customers,  in  Department  of 
Transportation  specification  packaging 
designated  as  20\VC.  The  NRC  staff 
reviewed  fLS&A's  relief  request  and 
identified,  in  a  September  7,  2001, 
letter,  information  necessary  for  the 
NRC;  staff  to  detf  rmine  whether  to  grant 
the  requested  relief  consistent  with 
assurances  that  public  health  and  safety 
are  maintained 

Bv  letter  dated  "September  13,  2001, 
fLS&A  requested  to  make  two  additional 
shipments  to  an  additional  customer 
also  using  the  20\VC  packaging.  With 
respect  to  the  substantive  concerns 
identified  by  the  staff  in  the  fuly  2001 
Order,  JLS&A  agreed  to  take  the 
following  c:orrec;ti\e  actions  listed 
below .  before  it  makt^s  anv  of  the 
proposed  68  shipments  to  16  customers 
in  accordance  with  the  proposed 
NTCAP. 

1   a   ILS&A  will  corrpct  the 
deficiencies  or  clarify  language,  as 
applicable,  in  the  QA/QC  implementing 
doc:uments,  including  procedures,  for 
the  199.5  ILS&A  Quality  Assurance 
Program  Plan  (QAPP).  identified  in  the 
Qualitv  .Assurance  ,-\udit  (QA  Audit) 
issued  bv  Donald  R  Neelv  Associates  on 
December  4.  2000,  with  respect  to  those 
items  that  require  full  or  limited 
application  of  the  NTCAP  as  stated  in 
Section  12  and  Appendix  A  of  the 
August  response; 

b.  JLS&A  will  make  available  to  NRC 
inspectors  a  document  indicating  how 
each  deficiencv  in  the  QA  Audit  was 
corrected; 

2.  a.  fLS&A  vvill  use  the  implementing 
procedures  for  the  1995  QAPP,  as 
revised  and  corrected  in  accordance 
with  Item  1,  to  complete  an  inspection 
of  all  20VVC  packages  involved  in  the 
proposed  NTCAP  The  inspection  will 
confirm  that  the  packages  and 


associated  procedures  are  in 
conformance  with  49  CFR  178.362. 
"Specification  20WC  wooden  protective 
jacket."  Each  inspection  will  include,  at 
a  minimum,  actual  physical 
measurements,  and  visual  inspections 
for  damage,  corrosion,  or  other 
potentially  unacceptable  conditions: 

b.  fLS&A  will  document  the  results  of 
each  inspection  in  separate  reports 
approved  by  the  QA  Administrator  and 
prepared  in  accordance  with  the  revised 
QAPP  and  implementing  procedures. 
The  report  will  include  the  list  of 
attributes  verified,  the  acceptance 
criteria,  and  the  results  for  each 
attribute: 

3.  JLS&A  will  train  all  fLS&A's  staff, 
contractors,  and  sub-contractors, 
involved  in  the  NTCAP.  in  the  revised 
QA.PP  and  implementing  procedures  for 
NTCAP  activities.  Training  of  the  QA 
Administrator  will  be  performed  by  a 
QA  auditor  with  the  following 
minimum  qualifications:  an 
understanding  of  the  NTCAP.  a 
university  degree  in  a  physical  science 
or  engineering  program  or  equivalent 
experience,  experience  in  the  review  of 
engineering  drawings,  scientific 
technology,  nuclear  technology, 
transportation  regulations,  and  at  least  5 
years  experience  with  International  and 
American  national  quality  assurance 
standards  and  quality  assurance 
programs.  Training  of  the  JLS&A  staff, 
contractors,  and  sub-contractors  shall  be 
performed  by  either  the  QA  Auditor  or 
the  QA  Administrator  once  trained.  The 
QA  Auditor  who  will  perform  duties 
under  this  paragraph  will  be  Mr.  Donald 
R.  Neely: 

4.  fLS&A  will  provide  certifications 
under  oath  and  affirmation  from  both  f. 
L.  Shepherd  and  the  independent 
auditor  that  the  three  conditions  listed 
above  have  been  completed: 

5.  JLS&A  commits  to  implement  the 
actions  in  the  August  response: 

6.  a.  fLS&A  commits  to  have  an 
independent  auditor,  who  has  full 
authority,  to  review  and  inspect  all 
aspects  of  JLS&A  operations,  shipments, 
and  documentation,  that  the 
independent  auditor  believes  are 
necessary,  perform  monthly 
performance  based  and  in-depth  audits 
of  all  ongoing  NTCAP  items.  The 
independent  auditor  shall  be  approved 
by  NRC  or  have  been  previously 
approved  by  NRC  to  perform  audits  at 
fLS&A.  The  QA  Auditor  who  will 
perform  duties  under  this  paragraph 
will  be  Mr.  Donald  R.  Neely: 

b.  The  audits  described  in  paragraph 
6. a.  will,  at  a  minimum,  be  performed 
using  the  inspection  evaluation 
guidelines  in  Chapter  4  of  NUREG/CR- 
6314,  "Quality  Assurance  Inspections 
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for  Shipping  and  Storage  Containers." 
and  will  include  a  combination  of 
procedure.s  and  records  review  and 
observations  of  actual  packaging 
acti\ities.  as  appropriate'for  the  audits 
performed; 

c.  The  independent  QA  auditor  will 
document  the  objective,  scope,  findings 
and  proposed  corrective  actions  of  the 
audits  and  will  provide  copies 
simultaneoush-  to  both  ILS&A  and  NRC 
The  audit  report  shall  be  provided  20 
calendar  days  after  the  end  of  each 
month:  and 

7.  JLS&A  commits  to  hold  all 
shipments  until  NRC.  has  completed  an 
inspection.  At  the  conclus'on  r)f  the 
inspection,  NRC  will  notif\-  (LSivA  if 
shipments  can  commence. 

In  addition,  on  September  13.  2001. 
ILS&A  consented  to  issuance  of  this 
Confirmatory  Order  granting  interim 
relief  from  the  luly  2001  Order  subject 
to  the  commitments,  as  described  in 
Section  I\'  below,  agreed  that  this 
Confirmatory  Order  is  to  be  effective 
upon  issuance,  and  agreed  to  waive  its 
right  to  a  hearing  on  this  action 
Implementation  of  these  commitments 
will  provide  assurance  that  sufficient 
resources  will  be  applied  to  the  QA 
program,  and  that  the  program  will  be 
conducted  safely  and  in  accordance 
with  NRC  requirements. 

I  find  that  ILS&As  commitments  as 
set  forth  in  Section  I\'  are  acceptable 
and  necessar\-  and  conclude  that  with 
these  commitments  the  public  health 
and  safety  are  reasonably  assured   In 
view  of  the  foregoing.  I  have  determined 
that  the  public  health  and  safety  require 
that  JLS&A's  commitments  be  confirmed 
by  this  Confirmator\-  Order.  Based  on 
the  above  and  JLS&A's  consent,  this 
Confirmatory  Order  is  effective 
immediately  upon  issuance 

IV 

Accordinglv.  pursuant  to  sections  62. 
81.  161b,  16li,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission  s  regulations  in  10 
CFR  2.202  and  10  CFR  parts  71  and  110. 
It  Is  Hereby  Ordered.  Effective 
Immediately,  That  The]u\\  3.  2001 
Order  Is  Relaxed  To  Grant  Interim  Relief 
To  Allow  68  Shipments  to  16  Customers 
20  WC  Packages  in  Accordance  with 
JLS&AS  NTCAP.  Through  March  2002, 
Provided: 

1.  a.  fLS&A  will  correct  the 
deficiencies  or  clarify  language,  as 
applicable,  in  the  QA/QC  implementing 
documents,  including  procedures,  for 
the  1995  QAPP.  identified  in  the 
Quality  Assurance  Audit  (QA  Audit) 
issued  by  Donald  R.  Neely  Associates  on 
December  4,  2000,  with  respect  to  those 
items  that  require  full  or  limited 


application  of  the  NTCAP  as  stated  in 
Section  12  and  Appt'ndix  .\  of  the 
August  response: 

b:  ILS&A  will  makr  .ivdil.ihii   \<'  NRC 
inspectors  a  documi'nt  indi(  ating  hnw 
each  deficiencN  in  thi'  Q,\  .Audit  was 
corrected: 

2.  a.  JLS&.\  wil!  Use  the  implementing 
procedures  for  the  1'-t'15  Q.APP,  as 
revised  and  ( nrrectcd  in  accordance 
with  Item  1 .  to  (  omplete  an  inspection 
of  all  20\Vf'  packages  in\olved  in  the 
proposed  NTCAP  The  inspection  will 
confirm  that  the  packages  and 
associated  procedures  are  in 
conformance  with  49  CFR  178.362. 
"Specification  20\VC  wooden  protective 
jacket."  Each  inspection  will  include,  at 
a  minimum,  actual  physical 
measurements,  and  visual  inspections 
for  damage,  corrosion,  or  other 
potentialh'  unacceptable  (  oiiiiitions; 

b.  ILS&A  will  document  the  results  of 
each  inspection  in  -.e(iarat<'  rejiorts 
approved  b\  the  QA  .Administrator  and 
prepared  in  accordantc  with  the  revised 
QAPP  and  implementing  pnu  eiiun's. 
The  report  will  inc  lude  the  list  of 
attributes  verified,  the  ac(  eptaiice 
criteria,  and  the  results  for  each 
attribute; 

3.  IL.S&A  will  train  all  IL.S&A's  staff, 
contractors,  and  suh-((intra(  tor--,  that 
will  be  involved  in  the  \TC.\1\  in  the 
revised  QAPP  and  implementing 
procedures  for  NTC.AP  ai  luities 
Training  of  the  QA  Administratnr  wili 
be  performed  b\  a  Q.\  audiliu  v\  itii  the 
following  minimum  r^ualifit  ations,  an 
understanding  of  the  NTC,\P.  a 
universitv  degree  in  a  plnsical  science 
or  engineering  program  or  equivalent 
experience,  experience  in  the  r^v  nvs     t 
engineering  drawings,  sr  lentific 
technolog)',  nuclear  tet.hnologv. 
transportation  regulations,  and  ai  li'ast  5 
vears  experience  with  Internatmnai  and 
American  national  qualitv  a'-sur.ini  < 
standards  and  quality  assurance 
programs.  Training  of  the  ILS&.\  ■-t.iff 
contractors,  and  sub-contrae  tiir^  -tiali  Sf 
performed  by  either  the  Q,A  .Auditor  <'i 
the  QA  Administrator  one  e  trained    Ttu 
QA  Auditor  who  will  perform  duties 
under  this  paragraph  wil!  ht>  Mr   Dunald 
R.  Neely: 

4.  ILS&A  will  provide  certification>- 
under  oath  and  affirmation  from  both  I. 
L.  Shepherd  and  the  independent 
auditor  that  the  three  conditionv  listed 
above  have  been  completed. 

5.  JLS&A  commits  to  implement  the 
actions  in  the  August  response. 

6.  a.  ILS&A  commits  to  have  an 
independent  auditor,  who  has  full 
authoritv  to  review  and  inspect  all 
aspe<:ts  of  ILS&A  operations,  shipments, 
and  documentation  that  the 
independent  auditor  believes  are 


iie(  eNsar\',  perform  monthly 
performance-based  and  in-depth  audits 
of  all  ongoing  NTCAP  items  The 
independent  auditor  shall  be  approved 
by  NRC  or  have  been  previously 
approved  by  NRC  to  perform  audits  at 
ILS&A.  The  QA  auditor  who  will 
perform  duties  under  this  paragraph 
will  he  Mr.  Donald  R.  Neely; 

b.  The  audits  described  in  paragraph 
6. a.  will,  at  a  minimum,  be  performed 
using  the  inspection  evaluation 
guidelines  in  Chapter  4  of  NLIREG/CR- 
6314.  "Quality  Assurance  Inspections 
for  Shipping  and  Storage  Containers." 
and  will  include  a  combination  of 
procedures  and  records  review  and 
observations  of  actual  packaging 
activities,  as  appropriate  for  the  audits 
performed: 

c.  The  independent  QA  auditor  will 
document  the  objective,  scope,  findings 
and  proposed  corrective  actions  of  the 
audits  and  will  provide  copies 
simultaneously  to  both  ILS&A  and  NRC 
The  audit  report  shall  be  provided  20 
calendar  days  after  the  end  of  each 
month;  and. 

7.  ILS&A  commits  to  hold  all 
shipments  until  NRC  has  completed  an 
inspection   At  the  conclusion  of  the 
inspection.  NRC  will  notifv-  ILS&A  if 
shipments  can  commence  for  the 
proposed  68  shipments  to  16  customers 
in  accordance  with  the  NTCAP. 

The  Director.  Office  of  Enforcement  or 
( )ffi(  e  of  Nuclear  Material  Safety  and 
Safeguards,  may  in  writing,  relax  or 
rescind  this  Confirmatorv-  Order  upon 
demonstration  of  good  cause  by  the 
Approval  Holder. 

In  accordance  with  10  CFR  2.202.  any 
person,  other  than  ILS&A,  adversely 
affected  by  this  Confirmatory-  Order  may 
request  a  hearini^  within  20  days  oUts 
issuance  W  ti'  ;•   cnod  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Knforcement.  U.S.  Nuclear  Regulatory 
(  onimission.  Washington.  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
fie.irinj  ^hall  be  submitted  to  the 
Set  ri'tar\  .  US.  Nuclear  Regulatory 
Commission.  Attn:  Rulemakings  and 
.Adjudications  Staff,  Washington.  DC 
20555.  Copies  of  the  hearing  request 
also  should  be  sent  to  the  Director. 
Offii  e  if  Enforcement,  U.S.  Nuclear 
Kegiilatorv  (Commission.  Washington. 
DC  20555.  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards 
at  the  sani"    lilress.  to  the  Assistant 
G<>neral  Cuunsei  for  Materials  Litigation 
and  Enforcement  at  the  same  address,  to 
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the  Regional  Administrator,  N'RC  Regicm 
IV,  611  Ryan  Plaza  Drive.  Suite  400. 
Arlington.  TX  76011.  and  to  the 
Approval  Holder  If  .sue  h  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adverseh 
affected  bv  this  Confirmatorv  Order  and 
shall  address  the  criteria  set  forth  in  in 
CFR  2.714(dl. 

If  a  hearing  is  request*'(i  h\'  a  per^nn 
whose  interest  is  ad\'ersel\-  affec:ted.  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  an\ 
hearing  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  (Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  anv  request  fur 
hearing,  or  written  dppro\-al  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  I\'  above  shall  be  final  20  davs 
from  the  date  of  thi.i  Confirmatorv  (kd^r 
without  hirther  Order  or  proceedings.  If 
an  e\tensi(m  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  I\'  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received.  A 
Request  for  Hearing  Shall  N'ot  Stav  The 
Immediate  Effec  tiveness  of  This 
Confirmaton.  Order. 

Udlfd  this  19th  dav  of  September  2001 
Kor  'ht'  Niirlear  Regulatory  Commission. 

Frank  I.  Congel. 

Director.  Office  of  Enforrement. 

FR  D.u    nv.'4138  Filed  0-27-01;  8:4.=>aml 

BILLING  CODE  759O-01-P 


NUCLEAR  REGULATORY         | 
COMMISSION 

[Docket  Nos.  50-^98  and  50-499] 

SIP  Nuclear  Operating  Company. 
South  Texas  Project,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Application  of  Central  Power  and  Light 
Company  Regarding  Transfer  of 
Facility  Operating  Licenses  and 
Conforming  Amendments  and 
Opportunity  for  a  l-iearing 

The  Nuclear  Regulator\  Commission 
[the  Commission)  is  considering  the 
issuance  of  an  order  under  10  CFR 
.50.80.  approving  the  direct  transfer  of 
control  of  the  25  2  percent  undivided 
ownership  interest  of  Central  Power  and 
Light  Company  (CPL]  in  the  South 
Texas  Project  Electric  Generating 
Station  (STPEGS).  Units  1  and  2.  under 
Facility  Operating  License  Nos   NPF-76 
and  NTF-80.  to  an  as  yet  unnamed 
Texas  partnership  (referred  to  in  the 
application  as  CPL  Genco  LP);  and.  to 
the  extent  a  direct  transfer  would  result, 


CPL's  25.2  percent  int(;rest  in  STP 
.Nuclear  Operating  Company  (STPNOC). 
the  licensed  operator  of  STPEGS  under 
the  licenses,  to  CPL  Genco  LP  CPL  is 
one  of  four  joint  owners  of  STPEGS 
under  the  licenses.  CPL  Genco  LP  will 
he  indirectly  wholly  owned  by 
.Xmeruan  Electric  Power  Company,  the 
parent  company  of  CPL. 

The  Commission  is  further 
considering  amending  the  licenses  for 
administrati\e  purposes  to  reflect  the 
proposed  direct  transfer  of  CPL's 
interest  in  STPEGS.  incduding  reflecting 
the  company  now  referred  to  as  CPL 
Genco  LP  as  the  licensee.  According  to 
an  application  for  approval  filed  bv 
STPNOC.  acting  on  behalf  of  CPL.NRC 
will  be  provided  with  the  actual  name 
of  the  new  compan\  before  the 
Commission  c:an  issue  conforming 
administrative  amendments. 

According  to  the  application, 
following  the  proposed  transfer.  CPL 
Genco  LP  would  possess  a  25.2  percent 
undivided  ownership  interest  in 
STPEGS  under  essentially  the  same 
conditions  and  authorizations  as 
included  in  the  existing  NRG  licenses 
for  STPEGS,  including  the  antitrust 
conditions,  which  would  be  retained. 
No  physical  or  operational  changes  to 
STPEGS  are  being  proposed,  and 
STPNOC  would  at  all  times  remain  the 
licensed  operator  of  the  facility. 

Pursuant  to  10  CFR  50,80.  no  license 
shall  be  transferred,  directlv  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  (k)mmission 
gives  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license. 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  be 
the  holder  of  the  license,  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law. 
regulations,  and  orders  issued  by  the 
C'ommission  pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
rec^uired  by  the  Atomic  Knergv  Act  of 
lM'i4.  as  amended  (the  Act),  and  the 
Commissions  regulations. 

As  provided  in  10  CFR  2.1315.  unless 
otherwise  determined  by  the 
(Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  anv  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  ccmsideration.  No 
contrarv  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generu  determination  reflected  in  10 
CCFR  2. 1315.  no  public  comments  with 


respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
Ficense  transfer  application,  are 
discussed  below. 

By  October  18,  2001.  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M.  'Public 
Notification.  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications."  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
L'ntimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  established  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2), 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  George  L.  Edgar.  Morgan,  Lewis 
and  Bockius.  LLP,  1800  M  Street,  N\V, 
Washington,  DC  20036-5869:  telephone: 
202-467-7459:  fax:  202-^67-7176: 
email:  gedgar@morganlewis.com:  the 
General  Counsel,  U.S.  Nuclear 
Regulatorv'  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
dgclt@nrc.gov):  and  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
October  29,  2001,  persons  may  submit 
written  comments  regarding  the  license 
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transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary',  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  June 
28,  2001,  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-^209,  301-415-4737  or 
by  email  to  pdr@nrc.gov 

Dated  at  Rockville,  Maryland  this  21st  day 
of  September.  2001, 

For  the  Nuclear  Regulatory  Commission 

Mohan  C.  Thadani, 

Senior  Project  Manager.  Section  7,  Project 

Directorate  FV.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc  01-24339  Filed  9-27-01;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclttar  Operating  Company, 
South  Texas  Project,  Units  1  and  2; 
Notice  of  Consideration  of  Approval  of 
Application  of  Reliant  Energy 
Incorporated  (Formerly  Known  as 
Houston  Ligtiting  &  Power  Company 
Regarding  Transfer  of  Facility 
Operating  Licenses  and  Conforming 
Amendments,  and  Opportunity  for  a 
Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  the 
issuance  of  an  order  under  10  CFR 
50,80,  approving  the  indirect  transfer  of 
control  of  the  30.8  percent  undivided 
ownership  interest  of  Reliant  Energy, 


Incorporated  (Reliant)  ^  in  the  South 
Texas  Project  Electric  Cienerating 
Station  (STPEGS),  Dnits  1  and  2  under 
Facility  Operating  License  Nos   NPF-76 
and  NPF-80,  to  an  as  yet  unnamed  new 
parent  holding  company  (referred  to  m 
the  application  as  Regco);  and.  to  the 
extent  an  indirect  transfer  would  resuii 
Reliant's  30.8  percent  interest  in  STP 
Nuclear  Operating  Company  (STPNOC). 
the  licensed  operator  of  STPEGS  under 
the  licenses,  to  Regco  Reliant  is  one  of 
four  joint  owners  of  STPEGS  under  the 
licenses. 

The  Commission  is  also  considering 
approving  the  direct  transfer  of  Reliant's 
30.8  percent  ownership  interest  in 
STPEGS  to  an  as  yet  unnamed  new 
Texas  partnership  (referred  to  in  the 
application  as  Texas  Genco  LP),  which 
will  be  indirectly  wholly  owned  by 
Regco,  and.  to  the  extent  that  a  direct 
transfer  of  Reliant's  interest  will  result 
Reliant's  30.8  percent  interest  in 
STPNOC  to  Texas  Genco  LP  The 
Commission  is  further  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  direct  transfer  of  Reliant  s 
interest  in  STPEGS,  including  reflecting 
the  company  now  referred  to  as  Texas 
Genco  LP  as  the  licensee  According  to 
an  application  for  approval  filed  by 
STPNOC,  acting  on  behalf  of  Reliant. 
NRC  will  be  provided  with  the  actual 
name  of  the  new  company  before  the 
Commission  can  issue  conforming 
administrative  amendments  The 
applicant  states  that  the  transfer  of 
Reliant's  ownership  interests  to  Texas 
Genco  LP  would  occur  either 
contemporaneously  with  Regco 
becoming  the  parent  holding  company 
of  Reliant  or  some  time  thereafter 

According  to  the  application, 
following  the  proposed  transfers,  Texas 
Genco  LP  would  possess  a  30  8  percent 
undivided  ownership  interest  in 
STPEGS  under  essentially  the  same 
conditions  and  authorizations  as 
included  in  the  existing  NRC  licenses 
for  STPEGS,  including  the  antitrust 
conditions,  which  would  be  retained 
No  physical  or  operational  changes  to 
STPEGS  are  being  proposed,  and 
STPNOC  would  at  all  times  remain  the 
licensed  operator  of  the  facilitv 

Pursuant  to  10  CFR  50.80,  no  license 
shall  be  transferred,  directly  or 
indirectly,  through  transfer  of  control  of 
the  license,  unless  the  Commission 
gives  its  consent  in  writing  The 
Commission  will  approve  an 
application  for  the  direct  transfer  of  a 
license,  if  the  Commission  determines 


'  Rpliant  was  known  as  Houston  Lighting  &  Powpr 
(x)mpany  (HL&Pl  HL&P  changed  its  name  to 
Reliant  EnergN  Incorporated  in  IQPq. 


thai  the  proposed  transferee  is  qualified 
III  be  the  holder  of  the  license;  and  an 
applu  .ilion  for  indirect  transfer,  if  the 
CommisMiin  determines  that  the 
proposed  transfer  of  control  will  not 
afftM  t  til"  (jualifications  of  the  licensee. 
With  re^jiiM  t  In  both  direct  and  indirect 
transfers  tiie  (  ommission  must  also 
determine  that  the  transfer  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission  pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendments,  the 
Commission  will  have  made  Findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  regulations. 

.'Ks  provided  in  10  CFR  2.1315.  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  tlian  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contran  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 
generic  determination  reflected  in  10 
CFR  2  1313   no  public  comments  with 
respect  to  significant  hazards 
(  onsiderations  are  being  solicited. 
notwithstanding  the  general  comment 
procedures  ( ontained  in  10  CFR  50.91 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below 

By  October  18,  2i)01   an\  person 
whose  interest  mav  be  affected  by  the 
Commissions  action  on  the  application 
may  request  a  hearing  and.  if  not  the 
applicant  may  petition  for  leave  to 
infer\ene  in  a  hearing  proceeding  on  the 
Commission  s  action  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  C'immission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification.  .^vaiiabilitN  of  Documents 
and  Records  Hearing  Requests  and 
Pro(  edures  for  Hearings  on  License 
Transfer  .\pplications,"  of  10  CFR  part 
2  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306. 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
revirwing  untimelv  requests  or 
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petitions,  set  forth  in  10  CFR 
2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  John  E.  Mathews.  Morgan,  Lewis 
and  Bakius.  LLP;  1800  M  Street,  N\V. 
Washington  DC  20036-5869  (telephone: 
202^67-7524;  fax:  202^67-7176; 
email:  JTiathews@morganlewis.com): 
the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
dgclt@nrc.gov);  and  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulator.- 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  in  accordance  with 
lOCFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  ser\'ed  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
October  29,  2001,  persons  may  submit 
written  comments  regarding  tlie  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretar>-.  U.S.  Nucledo- 
Regulatory  Commission,  Washington, 
DC  2055S-O001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  May 
31,  2001,  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencv-wide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209,  301-415-4737  or 
by  email  to  pdi@nrc.gov. 

Dated  at  Rockville,  Maryland  this  21st  dav 
of  September.  2001. 


For  the  Nuclear  Regulatory  Commission. 
Mohan  C.  Thadani, 

Senior  Project  Manager.  Seciion  1.  Project 

Directorate  A',  Pivision  of  Licensing  Project 

Management,  Office  of  Suclear  Reactor 

Regulation. 

!FR  Dor    01-24.341  Filed  9-27-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-01176] 

Consideration  of  License  Amendment 
Request  to  University  of  Wyoming  and 
Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

amendment  request  and  opportunity  for 

a  hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
(>)mmission  is  considering  issuance  of 
d  license  amendment  to  Materials 
License  No.  49-09955-10,  issued  to  the 
University  of  Wyoming,  to  release  for 
unrestricted  use  two  burial  sites  located 
near  Laramie.  Wvoming.  as  requested  in 
the  licensee's  revised  decommissioning 
plan  dated  Mav  30.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Blair  Spitzberg.  Chief,  Fuel  Cycle 
Decommissioning  Branch  (FCDB)  at 
(817)  860-8191  or  Robert  Evans.  FCDB 
at  (817) 860-8234 
SUPPLEMENTARY  INFORMATION:  The 
L'niversitv  of  Wvoming  currently 
possesses  radioactive  material  under  a 
license  of  broad  scope.  The  licensee 
uses  the  material  for  research  and 
development,  academic  instruction,  and 
animal  studies.  On  May  30,  2001.  the 
licensee  submitted  a  revised 
decommissioning  plan  (DP)  to  the  NRC 
requesting  release  of  two  burial  sites 
previouslv  used  bv  the  University  of 
Wyoming  during  1952-1985.  The 
licensee  was  previously  authorized  to 
dispose  of  radioactive  material  by  burial 
in  accordance  with  10  CFR  20.304  and 
20.302.  By  1981,  10  CFR  20.304  had 
been  rescinded  by  the  NRC,  so  the 
licensee  then  conducted  burials  in 
accordance  with  10  CFR  20.302.  During 
1985.  the  NRC  rejected  the  licensee's 
request  to  continue  to  dispose  of 
radioactive  material  bv  burial  in 
accordance  with  10  CFR  20.302.  The 
licensee  now  requests  that  the  two 
burial  sites  be  left  in  place  and  the  sites 
released  for  unrestricted  use.  The 
licensee's  decision  is  based  on  dose 
modeling  calculations  conducted  using 
the  DandD  computer  program.  The 
licensee  concluded  that  the  annual  dose 
rate  for  the  Quarry  burial  site  is  2.74 


millirem  per  year,  and  the  annual  dose 
rate  for  the  Airport  burial  site  is  22.5 
millirem  per  year.  Both  dose  rates  are 
below  the  25  millirem  per  year  dose 
limit  specified  in  10  CFR  20.1402.  The 
licensee  also  claims  that  remediation  of 
the  two  sites  is  not  financially  viable 
and  is  not  ALARA  (as  low  as  reasonably 
achievable).  As  such,  the  licensee 
requests  NRC  approval  to  release  the 
two  sites  for  unrestricted  use  with  no 
further  decommissioning  being 
conducted. 

NRC  Approval  Process 

Prior  to  approving  the  DP,  NRC  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  The  University 
of  Wyoming  burial  sites  fall  under  the 
Type  IV  decommissioning  facility 
requirements.  The  final  approval  of  the 
DP  will  be  incorporated  into  the  license 
as  a  license  amendment.  The  review  of 
the  DP  shall  be  supported  by  the 
development  of  an  Environmental 
Assessment  (EA),  Finding  of  No 
Significant  Impact  (FONSI),  and  Safety 
Evaluation  Report  (SER)  by  the  NRC 
staff.  Facilities  under  Type  IV 
decommissioning  requirements  will 
receive  a  confirmatory  survey  and  a 
closeout  inspection  by  the  NRC.  If  the 
confirmatory  survey  results  indicate  that 
the  licensee's  evaluation  of  the 
radiological  status  of  the  site  is 
statistically  valid  and  meets  NRC's 
criteria  and  NRC  has  determined  that 
the  Final  Status  Survey  demonstrates 
that  the  site  satisfies  NRC  requirements, 
the  site  is  suitable  for  release  from 
regulatory  control.  At  the  time  of  release 
of  the  site  or  termination  of  the  license, 
a  subsequent  Federal  Register  notice 
will  be  published  to  announce  the 
intent  of  the  NRC  Staff  to  release  the  site 
for  unrestricted  use  or  to  terminate  the 
license. 

Documents 

The  revised  DP  submitted  by  the 
University  of  Wyoming  to  the  NRC  is 
available  for  public  inspection  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  web  site  at  http://www.nrc.gov/ 
NEC/ADAMS/index.html  (the  Public 
Electronic  Reading  Room).  Assistance 
with  the  Public  Electronic  Reading 
Room  may  be  obtained  by  calling  (800) 
397-4209. 

Notice  of  Opportunity  for  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
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Materials  and  Operator  Licensing 
Proceedings,"  of  NRC's  rules  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a),  any  person  vv^ose  interest 
may  be  affected  by  the  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretar>' 
either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Office  of  the 
Secretar\'  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852-2738;  or 

2.  By  mail,  telegram  or  facsimile 
addressed  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 


2.  How  that  interests  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h): 

3.  The  requester's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  establisning  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §2. 1205(d) — that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  University  of 
Wvoming,  Environmental  Health  & 
Safety.  303  Merica  Hall,  PO  Box  3413. 
Larainie.  Wyoming  82071-3413:  and 

2.  The  NRC  staff,  by  deliver\'  to  the 
General  Counsel.  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville. 
MD  20852,  or  by  mail,  addressed  to  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555'. 

Dated  at  Arlington.  Texas,  this  20th  day  of 
September  2001. 

For  the  Nuclear  Regulator}'  Commission. 
D.  Blair  Spitzberg, 

Chief.  Fuel  Cycle  Decommissioning  Branch. 
Division  of  Nuclear  Materials  Safety.  Region 

a: 

[FR  Doc.  01-24337  Filed  9-27-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC 
Dresden  Nuclear  Power  Station,  Units 
2  and  3;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator*' 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  contain 
requirements  of  10  CFR 
50.55a(g)(6)(ii)(A)(2)  for  Facility 
Operating  License  Nos.  DPR-19  and 
DPR-25,  issued  to  Exelon  Generation 
Company.  LLC  (Exelon,  nr  the  licensee) 
for  operation  of  the  Dresden  Nuclear 
Power  Station,  Units  2  and  3.  located  in 
Grundv  County.  Illinois.  Therefore,  as 
required  by  lO'CFR  51,21.  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  exemption  for  Dresden 
Nuclear  Power  Station  (DNPS),  Units  2 
and  3.  from  implementation  of  inser\ice 
examinations  of  the  reactor  pressure 
vessel  (RPV)  vertical  welds  and  the  top 
shell  course  to  vessel  flange  weld,  per 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  Section  XI.  Table  IWB- 
2500.  items  Bl,12  and  Bl,30.  bv  the  t>nd 
of  the  current  ten  year  inter\als,  as 
required  by  10  CFR  50,55a,  "Codes  and 
standards."  paragraph  (g)(6)(ii)(A)(2i 
The  current  inter\'als  end  on  lanuan  m 
2003.  for  DNPS  Unit  2  and  October  31 , 
2002,  for  DNPS  Unit  3,  This  schedular 
exemption  requests  an  extension  for  the 
performance  of  the  third  intenal 
inspections  of  these  welds  until  the 
completion  of  the  D2R18  outage  for  Unit 
2  in  October  2003.  and  until  tho 
completion  of  the  D3R18  outage  in 
October  2004  for  Unit  3 

The  proposed  action  is  in  accordance 
with  the  licensees  application  dated 
lune  12.  2001.  as  supplemented  by  letter 
dated  July  23.  2001 

The  Need  for  the  Proposed  Action 

The  proposed  schedular  exemption  is 
needed  to  prevent  an  extension  of  the 
upcoming  refueling  outages   10  CTR 
50.55a(g)(6)(ii)(A)(2)  requires  DNPS  to 
perform  an  examination  of  its  RPV 
welds  during  the  current  ten-year 
inspection  interval  which  concludes  for 
each  unit  during  the  upcoming  refueling 
outages,  D2R17  and  D3R17,  scheduled 
for  October  2001  and  September  2002, 
respectively.  Using  conventional 
equipment,  the  licensee  could  fulfill 


this  commitment  dunnii  ttx-  iipt  nming 
refueling  outages  and  [lerforin 
examinations  of  npproximately  60 
percent  of  the  Rl'\'  welds  which  is 
typical  for  similar  BWR  plants, 
HoweNcr,  the  licensee  hns  proposed  to 
implement  the  impro\ed  AIRIS  21 
system  technology  which  will  provide 
increased  RP\'  weld  coverage.  The 
AIRIS  21  system,  which  requires 
additional  refueling  bridge  support  in 
order  to  perform  inspections,  would  add 
approximately  64  hours  of  critical  time 
to  each  refueling  outage.  In  lieu  of 
extending  the  refueling  outages,  the 
licensee  has  proposed  to  spread  the  RPV 
weld  examinations  over  the  next  two 
refueling  outages  for  both  DNPS  Units  2 
and  3  A  one-cycle  extension  would 
allow  optimum  coverage  without 
imposing  production  penalties 
associated  with  a  refueling  outage 
extension, 

10  CFR  50.12  permits  the  Nuclear 
Regulatory  Commission  to  grant 
exemptions  which  are  authorized  by 
law.  will  not  present  undue  risk  to  the 
health  and  safety  of  the  public,  and  are 
consistent  with  the  common  defense 
and  se(  unty,  provided  that  special 
circumstances  are  present.  Pursuant  to 
10  CFR  51,12  (a)(2).  the  Commission 
believes  that  special  circumstances  exist 
in  that  the  requested  schedular 
extension  is  required  to  prevent 
extended  shutdown  of  DNPS,  Units  2 
and  3  Preparations  for  a  refueling 
outage  are  proceeding  based  on  a 
>(  heduled  shutdown  in  October  2001, 
.\n  extended  outage  would  present 
undue  hardship  and  costs  due  to  lost 
generation  The  requested  exemption 
will  onl\  provide  temporary  relief  from 
the  applic  able  regulation  and  does  not 
[oopardize  the  health  and  safety  of  the 
public. 

Environmental  Impacts  of  the  Proposed 

.Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposed  action. 

Tne  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effiuents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  environmental  impacts,  the 
proposed  action  does  not  have  a 
potential  to  affect  any  historic  sites.  It 
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does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
impacts  associated  with  the  proposed 
action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no  action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar  i 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Dresden  Nuclear  Power  Station.  Units  1 
and  3,  dated  November  1973 

Agencies  and  Persons  Consulted 

On  fuly  24.  2001.  the  staff  consulted 
with  the  Illinois  State  official.  Frank 
Niziolek,  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordinglv.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees  letter 
dated  June  12.  2001.  as  supplemented 
by  letter  dated  fuly  23.  2001.  Documents 
may  be  examined,  and/ or  copied  for  a 
fee.  at  the  NRC's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor). 
Rockville.  Mar\land.  Publicly  available 
records  will  be  accessible  electronicallv 
from  the  ADAMS  Public  Library 
component  on  the  NTIC  Web  site,  http:/ 
/wvi-}\-  nrc.gov  (the  Public  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
or  301^15-4737,  or  by  e-mail  at 
pdr@nrc  gov 


Dated  at  Rockville,  Mar\'land.  this  10th  day 
of  September  2001. 

For  The  Nuclear  Regulatory  Commission. 

Anthony  J.  Mendiola. 

Chief.  Section  2.  Project  Directorate  III. 
Division  of  Licensing  Project  .Manngement. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  01-24336  Filed  9-27-01;  8:45  am) 

BILLING  C00€  759O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Availability  of  Model 
Application  Concerning  Technical 
Specification  Improvement  To  Modify 
Requirements  Regarding  Missed 
Surveillances  Using  the  Consolidated 
Line  Item  Improvement  Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability. 


SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  application  relating  to  the 
modification  of  requirements  regarding 
missed  sur\'eillances  imposed  on 
licensees  through  technical 
specifications.  The  purpose  of  this 
model  is  to  permit  the  NRC  to  efficiently 
process  amendments  that  propose  to 
modify  requirements  for  missed 
surveillances  as  generically  approved  by 
this  notice.  Licensees  of  nuclear  power 
reactors  to  which  the  model  applies 
could  request  amendments  utilizing  the 
model  applir;ation 

DATES:  The  NRC  staff  issued  a  Federal 
Register  Notice  {fi6  FR  32400,  June  14. 
2001)  whu:h  provided  a  Model  Safety 
Evaluation  relating  to  modification  of 
requirements  regarding  missed 
sur\'eillances  '  similarly,  the  NRC  staff, 
herein  provides  a  Model  Application. 
The  NRC  staff  can  most  efficiently 
consider  applications  based  upon  the 
Model  Application,  which  reference  the 
Model  Safety  Evaluation,  if  the 
application  is  submitted  within  a  year  of 
this  Federal  Register  Notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dennig,  Mail  Stop:  C)-12H4, 
Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  telephone  301-415-1161. 
SUPPLEMENTARY  INFORMATION: 


'  lln  conjunction  with  the  propospd  i  hange, 
technical  specifications  (TS)  requirements  for  <i 
Bases  Control  Program,  consistent  with  the  TS 
Bases  Control  Program  described  in  .Section  5  5  of 
the  applicable  vendors  standard  TS  (STS).  shall  be 
incorporated  into  the  licensee's  TS,  if  not  already 
in  the  TS.) 


Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  i^opting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20.  2000.  The  consolidated  line  item 
improvement  process  (CLIIP)  is 
intended  to  improve  the  efficiency  of 
NRC  licensing  processes.  This  is 
accomplished  by  processing  proposed 
changes  to  the  standard  technical 
specifications  (STS)  in  a  manner  that 
supports  subsequent  license  amendment 
applications.  The  CLIIP  includes  an 
opportunity  for  the  public  to  comment 
on  proposed  changes  to  the  STS 
following  a  preliminary  assessment  by 
the  NRC  staff  and  finding  that  the 
change  will  likely  be  offered  for 
adoption  by  licensees.  The  CLIIP  directs 
the  NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  to  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
technical  specifications  are  responsible 
for  reviewing  the  staffs  evaluation, 
referencing  the  applicable  technical 
justifications,  and  providing  any 
necessary  plant-specific  information. 
Each  amendment  application  made  in 
response  to  the  notice  of  availability 
will  be  processed  and  noticed  in 
accordance  with  applicable  rules  and 
NRC  procedures. 

This  notice  involves  the  modification 
of  requirements  regarding  missed 
surveillances  in  technical  specifications. 
This  change  was  proposed  for 
incorporation  into  the  standard 
technical  specifications  by  all  Owners 
Groups  participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-358  Revision  5.  The 
change  referenced  in  the  Federal 
Register  Notice  (FRN)  66FR32400,  of 
June  14,  2001,  is  TSTF-358  Revision  5 
with  some  modifications  that  are 
identified  in  the  FRN.  The  modified 
TSTF-358  Revision  5  is  further  r«  vised 
by  the  response  to  the  public  comments, 
as  noted  in  the  responses.  The  TSTF- 
358  Revision  5  as  submitted,  and  as 
revised  by  both  the  FRN  and  the  public 
comments  ("fully  modified  TSTF-358 
Revision  5"),  can  both  be  viewed  on  the 
NRC's  web  page  at  http://w\^-w.nrc.gov/ 
NRR/sts/sts.htm. 

Applicability 

This  proposed  change  to  modify 
technical  specification  requirements  for 
missed  surveillances  is  applicable  to  all 
licensees  who  ciirrently  have  or  who 
will  adopt,  in  conjunction  with  the 
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proposed  change,  technical 
specification  requirements  for  a  Bases 
control  program  consistent  with  the 
Technical  Specifications  (TS)  Bases 
Control  Program  described  in  Section 
5.5  of  the  applicable  vendor's  STS. 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  the  fully 
modified  TSTF-358  Revision  5  using 
the  CLIIP  to  include  Bases  for  the 
proposed  technical  specification 
consistent  with  the  Bases  proposed  in 
the  fully  modified  TSTF-358  Revision 
5.  In  addition,  for  those  licensees  that 
have  not  adopted  requirements  for  a 
Bases  control  program  by  converting  to 
the  improved  STS  or  by  other  means, 
the  staff  requests  that  you  include  the 
requirements  for  a  Bases  control 
program  consistent  with  the  STS  in  \our 
request  for  the  proposed  change.  The 
need  for  a  Bases  control  program  stems 
from  the  need  for  adequate  regulatory 
control  of  some  kev  elements  of  the 
proposal  that  are  contained  in  the 
proposed  Bases  for  SR  3.0.3.  The  staff  is 
requesting  that  the  Bases  be  included 
with  the  proposed  license  amendments 
because,  in  this  case,  the  changes  to  the 
technical  specifications  and  changes  to 
the  associated  Bases  form  an  integrated 
change  to  a  plant's  licensing  bases.  To 
ensure  that  the  overall  change, 
including  the  Bases,  includes  the 
appropriate  regulatory  controls,  the  staff 
plans  to  condition  the  issuance  of  each 
license  amendment  on  incorporation  of 
the  changes  to  the  Bases  document  and 
on  ensuring  the  licensee's  TS  have  a 
Bases  Control  Program  for  controlling 
changes  to  the  Bases.  The  CLIIP  does 
not  prevent  licensees  from  requesting  an 
alternative  approach  or  proposing  the 
changes  without  the  requested  Bases 
and  Bases  control  program.  Variations 
from  the  approach  recommended  in  this 
notice  may.  however,  require  additional 
justification,  additional  review  by  the 
NRC  staff  and  may  increase  the  time  and 
resources  needed  for  the  review. 

Public  Notices 

The  staff  issued  a  Federal  Register 

Notice  (66  FR  32400.  June  14,  2001)  that 
requested  public  comment  on  the  NRC's 
pending  action  to  approve  modification 
of  technical  specification  (TS) 
requirements  regarding  missed 
surveillances.  In  particular,  following  an 
assessment  and  draft  safety  evaluation 
by  the  NRC  staff,  the  staff  sought  public 
comment  on  proposed  changes  to  the 
standard  technical  specifications  (STS), 
designated  as  TSTF-358  Revision  5 
with  some  modifications  that  are 
identified  in  the  FRN.  The  modified 
TSTF-358  Revision  5  is  further  revised 


by  the  response  to  the  public  comments. 
The  TSTF-35a  Revision  5  a^  submitted. 
and  as  revised  by  both  the  FRN  and  the 
public  comments  ("fuUv  modified 
TSTF-35H  Revision  5")'.  can  both  be 
viewed  on  the  NRC's  web  pa^v  at  http:/ 
www.nrt  .go\/NRR/sts  sts  htm.  The 
TSTF-358  Revision  5  chanae  request, 
the  fully  nuidified  TSTF-^5H  R<'vim(.i) 
5,  as  well  as  the  NRC  staffs  s.iU'\\ 
evaluation  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC/s  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockviile  Pike  (first 
floor).  Rockviile.  Maryland  Publicly 
available  records  are  accessible 
electronicalK'  from  the  .^D.AMS  Public 
Librar>'  component  on  the  \'K(   Web 
site,  (the  Electronic  Reading  Room). 

In  response  to  the  notice  soliciting 
comments  from  interested  members  of 
the  public  about  mndifving  the  TS 
requirements  regarding  missed 
surveillances,  the  staff  received  six  sets 
of  comments  (three  fnini  indiMdurt! 
licensees,  one  from  the  Nuc  iear  I. in  ri;y 
Institute,  one  from  a  law  firm  that 
represents  licensees,  and  one  from  a 
member  of  the  public)  Specific 
comments  on  the  model  SE  were 
offered,  and  are  summarized  and 
discussed  below: 

1.  CJommpnt  A  licensee  suggested  thdl 
the  risk  evaluation  required  b\  the 
modification  to  SR  3.0.3  for  a  missed 
surveillance  (SR)  after  24  hours  is:  (1) 
Redundant  to  10  CFR  50  B5(a)(4)  since 
a  missed  surveillance  would  be  treated 
as  an  emergent  condition  per  NEl 
guidance  and.  in  addition,  since  the  SR 
would  still  need  to  be  performed,  a  risk 
assessment  is  nH:juired  per  irf)(4).  and  {2'> 
in  error  in  that  it  implies  that  there  i> 
no  need  to  perform  a  risk  assessment  for 
sur\eillanc;es  that  will  be  missed  for  les>. 
than  24  hours  since  10  CFR  50  fi5  laVA' 
requires  a  risk  as.sessment  regardless  of 
the  time  the  sur\eillance  will  remain 
missed. 

Response  SR  3.0.3  does  not  supplant 
the  requirements  of  10  CFR  50  65  (a)(4) 
In  accordance  with  (a)(4).  before  anv 
maintenance  activity  (int:luding 
performing  surveillances  under  anv 
circumstances),  the  licensee  shall  assess 
and  manage  risk  associated  with  the 
maintenance  activity 

The  SR  3.0.3  required  risk  evaluation 
is  an  additional  increment  to  the  usu.hI 
(a)(4)  evaluation,  and  is  to  address  the 
decision  to  use  the  extended 
surveillance  frequency  (the  longer 
sur\'eillance  test  inter\'al  (STI)  of 
performing  the  SR  late)  and  provide 
information  on  the  length  of  time  the 
STI  can  be  safely  extended  For 
surveillances  that  would  be  delaved 
beyond  24  hours  after  discover)  of  heme 
missed,  it  is  essential  to  satisf\  te(  hni.  .il 


spe(  ifi(  .itions  that  a  specific  risk 
assessment  be  performed,  above  that 
required  by  10  CFR  50.65  (a)(4).  to 
account  for  STI  increases  This 
additional  risk  evaluation,  stipulated  by 
SR  3.0.3.  is  not  required  if  the 
surveillance  can  be  performed  within  24 
hours  of  its  discovery  of  being  missed: 
the  usual  (a)(4)  analysis  will  suffice. 

2.  Comment:  Several  of  the  comments 
addressed  the  Bases  statement  that  a 
missed  sur\'eillance  "shall  be  performed 
at  the  first  reasonable  opportunity." 
There  are  two  aspects  to  these 
comments:  first,  that  the  list  of 
considerations  for  "first  reasonable 
opportunity"  is  different  in  the  SE  and 
the  Base,  and  the  impact  on  the  safety 
analysis  may  be  difficult  to  determine: 
ind  second,  that  the  use  of  the  term 

shall  "  implies  a  requirement,  which 
should  not  be  made  in  the  Bases. 

Response:  The  list  of  considerations 
for  the  basis  of  the  delay  in  the  safety 
evaluation  (SE)  is  intended  to  clarify  the 
Bases  list  in  light  of  the  risk  informed 
nature  of  the  SR  3.0.3  modification,  and 
not  intended  to  be  materially  different 
However,  to  avoid  confusion,  the  Bases 
list  will  be  made  consistent  with  the  SE 
list.  The  added  phrase  on  evaluating  the 
"impact  on  the  accident  analysis," 
\s  hile  it  is  very  rare  that  a  missed 
sur\eillance  will  have  any  effect  on  the 
accident  analysis,  will  be  retained  since 
it  is  consistent  with  the  purpose  of  the 
maintenance  rule.  The  staff  felt  that  the 
use  of  the  term  "shall  "  in  the  Bases  was 
balanced  bv  the  "first  reasonable" 
phrase.  However,  to  avoid  confusion. 
and  since  the  intent  of  SE  3.0.3  is  to 
impose  requirements  and  the  intent  of 
its  Bases  is  to  provide  clarification,  the 
^taff  will  replace  the  word  "shair"  with 
tile  word  "should"  in  the  Bases 

3.  Comment:  A  licensee  commented 
that  the  proposed  Bases  statement,  "the 
missed  sur\'eillance  should  be  treated  as 
an  emergent  condition  as  discussed  in 
the  Rf»gulatory  Guide,"  is  in  error  since 
Regulator}'  Guide  1.182  does  not  discuss 
emergent  conditions,  or  other  similarly 
mentioned  phrases. 

Rt'sponse:  Regulatorv  Guide  1.182 
endorses  NEI  document.  "NUMARC  93- 
01."  which  disnisses  these  terms: 
RegulatorN  (uui'    M  82  contains  these 
[ihra--e-    iHil  associated  discussion. 
throuKti  relerence  of  NUMARC  93-01 
The  significant  point  being  made  is  that 
the  missed  surveillance  should  be 
treated  as  an  emergent  condition. 

4.  Comment:  A  member  of  the  public 
commented  that  the  FRN  did  not 
provide  a  complete  and  accurate  text  of 
the  proposed  change,  because  it  lacked 
A  mark-up  of  the  STS  that  showed  the 

I  lianges. 
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Response:  The  staff  believes  that  the 
FRN  completely  and  accurately 
described  the  TS  and  Bases  changes 
such  that  the  public  could  understand 
the  proposal.  The  markup  of  STS 
wording  was  available  in  the  TSTF;  the 
proposed  TSTF-358  Revision  5  markup 
was  available  upon  request 

5.  Comment:  A  memoer  of  the  public 
and  NEI  noted  that    the  staff  plans  to 
condition  the  issuance  of  each  license 
amendment  on  incorporation  of  the 
changes  into  the  Bases  document  and  on 
requiring  the  licensee  to  control  the 
changes  in  accordance  with  the  Bases 
Control  Program  "  The  member  of  the 
public  stated  that  thi'^  requirement  is 
not  addressed  the  SE  and  seems 
contrary  to  the  concept  of  the  Improved 
Standard  Technical  Specifications 
(STSl  NEI  is  conc;erned  that  the 
addition  nf  N'RC  conditions  )ust  before 
publication  for  comment  of  a  model 
safety  evaluation  could  impede  industry 
adoption  of  the  assoc  iated  f'LIIP 

flrspnnsf^  The  staff  believes  that  the 
need  for  this  requirement  is  adequBiely 
addressed  in  the  Applicabilitv 
paragraph  of  the  introductinn  to  the  SE. 
and  need  not  be  in  the  SE  prop^T  sint  >' 
it  is  not  directly  related  to  the  pmposed 
SR  3  0.3  modification,  but  rather  to  the 
control  process  of  th*'  related  Bases 
Further,  this  requirement  is  not  contrary 
to  the  concept  of  the  STS  since  all 
plants  adopt  this  program  upon 
conversion  to  th*^  STS  The  intent  of  this 
statement  is  to  indicate  that  this  aspect 
of  the  STS  is  viewed  as  essential  to 
approval  of  the  proposed  change,  and 
will  be  included  a-;  part  of  the  CLIIP 
Thus,  prior  to  granting  this  change,  the 
staff  will  ensure  that  the  licensee  has  a 
Bases  Control  Program,  consistent  with 
the  STS  Licensees  wishing  to  justify 
adopting  this  change  without  adopting 
the  Bases  Control  Program  can  submit 
such  a  request  under  the  normal  license 
amendment  process,  and  not  part  of  the 
CLIIP 

The  staff  does  n(jt  believe  that  the 
addition  of  this  conditii^n  will  impede 
industr\-  adoption  of  this  change  In 
addition  to  being  needed  to  adopt 
TSTF-3.58.  this  requirement  facilitates 
the  common  goal  of  standardizing  this 
program,  which  is  part  of  the  STS  that 
serves  as  the  "point  of  departure"  for 
this  proposed  change 

6.  Comment  A  member  of  the  public 
commented  that  it  was  unnecessarv  to 
state.  "AH  missed  Surveillances  will  be 
placed  in  the  licensees  Correctivf 
Action  Program,"  since  a  missed 
Sur\eillance  is  a  nonconformanc  e  and 
10  CFR  50.  Appendi.x  B,  Criterion  .XVI, 
already  requires  a  nonconformance  bp 
evaluated  bv  a  Corrective  Action 
Program  .\nother  comment  was  that  it 


should  be  clarified  how  invoking  SR 
3.U.3  will  be  viewed  and  treated  with 
regard  to  "violation." 

Response:  As  long  as  the  requirements 
of  SR  3.0.3  are  met  for  TS  surveillances, 
then  a  missed  surveillanf:e  will  not  be 
considered  either  a  nonconformance 
issue  nor  a  TS  violation.  Therefore,  it  is 
necessary  to  explicitlv  state  that.  "All 
missed  Surveillances  will  be  placed  in 
the  licensee's  Corrective  Action 
Program." 

7  Comment:  A  member  of  the  public 
commented  that  it  should  be  clarified 
that  SR  3.0.3  does  not  extend  the 
regulation  requirements;  TS  cannot 
override  regulation. 

flespon.se.- The  comment  is  correct  in 
that  TS  cannot  override  regulation.  If  a 
regulation-based  surveillance  frequency 
is  exceeded,  the  licensee  is  in 
nonconformancf  with  the  regulations 
and  the  TS  (  annot  alter  that  fact.  This 
differs  from  the  previous  questions 
where  a  TS  controlled  STI  has  been 
exceeded  and  SR  3.0  3  is  enterc^d.  all 
with  in  thf  framework  of  the  TS.  and 
the  TS  are  not  then  violated.  When  a 
regulation-based  surveillance  frequency 
is  exceeded,  the  regulation  has  been 
violated,  but  the  appropriate  operational 
course  of  action  still  needs  to  be 
determined.  If  a  regulation  based  SR  is 
missed,  the  regulation  normally  does 
not  stipulate  the  subsequent  course  of 
action;  the  TS  provide  the  appropriate 
actions.  What  the  Bases  are  intending  to 
clarify  is  that  once  the  surveillance 
frequency  is  exceeded,  and  the  unit  is 
out  of  the  condition  in  which  the 
surveillance  can  be  performed,  SR  .i  0.^ 
then  will  provide  the  means  for 
determining  the  correct  and  safest 
course  of  action. 

8  Comment  A  commenter  suggested 
that  a  period  of  at  least  one  vear  be 
prtn  idcui  during  which  licensees  mav 
reference  the  model  SE  and  NSHC 
determination  of  the  CLIIP  product. 

Response:  This  w  ill  be  stipulated. 

9.  Comment:  NEI  commented  that  the 
CLIIP  process  should  be  refined  such 
that  modifications  to  a  TSTF  change 
traveler  that  are  identified  before 
publication  of  a  CLIIP  for  public 
comment  can  be  resolved  prior  to  that 
publication  The  objective  would  be  a 

notic;e  of  opportunitv  to  c;omment"  that 
endorses  a  TSTF  traveler  without 
exception. 

Response:  In  general,  that  staff  agrees. 
Howfver.  in  some  spec:ific  cases  when 
the  proposed  change  does  not  involve  a 
substantive  technical  change,  as  in  this 
case,  it  mav  be  beneficial  to  publish  the 
change  in  the  FRN.  and  resolve  anv 
issues  through  the  comment  process. 
Also,  public  comments  may  require 
changes.  Those  changes,  if  substantive. 


will  be  discussed  with  stakeholders  in 
a  public  forum  prior  to  the  second  FRN. 

10.  Comment:  It  was  commented  that 
a  sample  model  application  package 
should  be  noticed  to  facilitate  the 
adoption  of  these  changes. 

Response:  A  sample  model 
application  package  is  included  with 
this  second  FRN. 

1 1.  Comment:  It  was  commented  that 
the  first  paragraph  of  Section  2.1, 
"Background  Determination,"  in  the 
Proposed  Safety  Evaluation  (66  FR 
32402),  Item  2  should  read:  "(as  stated 
in  the  existing  [SR  3.0.3)  Bases)." 

Response:  This  editorial  comment  is 
correct,  and  the  Proposed  Safety 
Evaluation  will  be  revised  accordingly. 

12.  Comment:  It  was  commented  that 
TSTF-358,  Revision  5,  should  be 
updated  to  include  the  NRC  noted 
editorial  changes  to  enable  the  model  SE 
to  endorse  the  TSTF  revision  without 
exception. 

Response:  The  change  referenced  in 
the  Federal  Register  Notice  (FRN) 
66FR32400.  of  lune  14,  2001.  is  TSTF- 
358  Revision  5  with  some  modifications 
that  are  identified  in  the  FRN.  The 
modified  TSTF-358  Revision  5  is 
further  revised  by  the  response  to  the 
public  comments  (fullv  modified  TSTF- 
358  Revision  5).  The  model  SE 
references  the  final  fullv  modified 
TSTF-358  Revision  5.  the  NEI  TSTF 
can  incorporate  the  modifying  changes 
to  TSTF-358  Revision  5  and  submit 
TSTF-358  Revision  6. 

Dated  at  Rockville,  Maryliind,  this  24tli  day 
nf  St'ptember  2001. 

For  the  Niu  lear  Kegiilalorv  C!(imiiiissioii. 
William  D.  Beckner. 

Ti'chnirdI  Spi'cifiaition  Branch.  Division  of 
Rc^uiaton  Improvt'nunt  Proamins,  Office  of 
\i}(h>cir  Reactor  Regulation 
Attachment:  Sample  Model  Application. 

The  fallowing  example  of  an  application 
was  prepared  by  the  NRC  staff  to  fac  ilitate 
use  of  the  consolidated  line  item 
imprtnement  process  (CXilP).  The  model 
provides  the  expec;ted  level  of  detail  and 
content  for  an  application  to  revise  tec:hnit:al 
spe(;iFic:ations  regarding  ojissed  surveillance 
(and  adoption  of  a  technical  specification 
bases  control  program) '  using  CLIIP. 
lic:ensees  remain  responsible  for  ensuring 
that  their  actual  application  fulfills  their 
administrative  requirements  as  well  as 
Nuclear  Regulatory  Commission  Regulations. 
I'.S.  Nuclear  Regulatory  Commission, 
Document  Control  Desk. 
Washington.  DC  20555. 
.Subjet:t:  Plant  name 

Docket  no.  50 — Application  for  technical 
specification  change  regarding  missed 
surveillance  (and  adoption  of  a  technical 


'  If  not  already  in  the  facility  Technical 
.Specifications. 
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specifications  bases  control  program)' 

using  the  consolidated  line  item 

improvement  process 

Gentleman:  In  accordance  with  the 
provisions  of  10  CFR  50.90  ILICENSEE)  is 
submitting  a  request  for  an  amendment  to  the 
technical  specifications  (TS)  for  [Pl.AN'T 
N.^ME.  UNIT  NOS  ]. 

The  proposed  amendment  would  modif\ 
TS  requirements  for  missed  surveillances  in 
SR  3.0.3.  (and,  in  conjunction  with  the 
proposed  change,  TS  requirements  for  a 
Bases  control  program  consistent  with  TS 
Bases  Control  Program  described  in  Section 
5.5  of  the  applicable  vendor's  Standard 
Technical  Specifications.) 

Attachment  1  provides  a  description  of  the 
proposed  change,  the  requested  confirmation 
of  applicability,  and  plant-specific 
verifications.  Attachment  2  provides  the 
existing  TS  pages  marked  up  to  show  the 
proposed  change.  Attachment  3  provides 
revised  (clean)  TS  pages.  Attachment  4 
provides  a  summary  of  the  regulatory 
commitments  made  in  this  submittal  (IF 
APPLICABLE:  Attachment  5  provides  the 
existing  TS  Bases  pages  marked  up  to  show 
the  proposed  change  (for  information  only)  ) 

[LICENSEE]  requests  approval  of  the 
proposed  License  Amendment  by  (DATE), 
with  the  amendment  being  implemented  (BY 
DATE  OR  WITHIN  X  DAYSl. 

In  accordance  with  10  CFR  50.91.  a  copy 
of  this  application,  with  attachments,  is  being 
provided  to  the  designated  [STATE]  Official 

I  declare  under  penalty  of  perjury  under 
the  laws  of  the  United  Stats  of  .America  that 
I  am  authorized  by  [LICENSEE]  to  make  this 
request  and  that  the  foregoing  true  and 
correct.  (Note  that  request  may  be  notarized 
in  lieu  of  using  this  oath  or  affirmation 
statement). 

If  you  should  have  any  questions  regarding 
this  submittal,  please  contact  [NAME, 
TELEPHONE  NUMBER] 
Sincerely, 
(Name,  Title] 
Attachments: 

1.  Description  and  Assessment 

2.  Proposed  Technical  Specification  Changes 

3.  Revised  Technical  Specification  Pages 

4.  If  applicable:  Regulatory  Commitments 

5.  Proposed  Technical  Specification  Bases 
Changes 

cc:  NRC  Project  Manager 
NRC  Regional  Office 
NRC  Resident  Inspector 
State  Contact 

ATTACHMENT  1 

Description  and  Assessment 

JO    DESCRIPTION 

The  proposed  amendment  would  modify 
technical  specifications  (TS)  requirements  for 
missed  surveillances  in  SR  3.0.3.- 


'  If  not  already  in  the  facility  Technical 
Specifications 

-  In  conjunction  with  the  proposed  chanj^e. 
technical  specifications  (TS)  requirements  for  a 
Bases  Control  Program,  consistent  with  the  TS 
Bases  Control  Program  described  in  .Section  5  5  of 
the  applicable  vendor  s  standard  TS  (STS),  shall  be 
incorporated  into  the  licensee's  TS.  if  not  already 
in  the  TS. 


The  changes  are  consistent  with  Nuclear 
Regulatory  Commission  (NRC)  approved 
Industrv,'Te(.hni(:al  .Spwificdlion  Task  Force 
(TSTF)'STS  change  TSTF-3.5B  Revision  5,  as 
modified  by  Federal  Register  Notice 
66FR32400.  of  (une  14.  2001,  and  in  response 
to  public  comments  The  availability  of  this 
TS  improvement  was  published  in  the 
Federal  Register  on  [D.^Tt]  as  pari  of  the 
consolidated  line  item  improvement  process 
(CLIIP), 

2.0    ASSESSMEM 

2  1     Apphcahilitv  o>  Published  Safety 
Evaluation 

[LICENSEE)  has  rev  lewed  the  safety 
evaluation  dated  [D.ATE]  as  part  of  the  CLIIP 
This  review  included  a  review  of  the  NRC 
staffs  evaluation,  as  well  as  the  supporting 
information  provided  to  support  TSTF-358 
[LICENSEE]  has  concluded  that  the 
justifications  presented  in  the  TS TF  proposal 
and  the  safety  evaluation  prepared  b\  the 
NRC  staff  are  applicable  to  IPLANT.  UNIT 
NOS]  and  justify  this  amendment  for  the 
incorporation  of  the  changes  to  the  iPL.^NT] 
TS 

2  2     Optional  Changes  and  \'anation<; 

[LICENSEE]  is  not  proposing  any  variations 
or  deviations  from  the  TS  t  hanges  described 
in  the  fully  modified  TSTF-35H  Revision  5 
or  the  NRC  staffs  model  safety  evaluation 
dated  [DATE] 

3  0     REG ULA  TOR  Y  A\AL  YSIS 

3  1     .Vc  Significant  Hazards  Consideration 
Determination 

(LICENSEE)  has  reviewed  the  proposed  no 
significant  hazards  consideration 
determination  (NSHCD)  published  in  the 
Federal  Register  as  pari  of  the  CLIIP 
(LICENSEE]  has  concluded  that  the  proposed 
NSHCD  presented  in  the  Federal  Register 
notice  is  applicable  to  [PLANT]  and  is  hereb\ 
incorporated  by  reference  to  satisfv  the 
requirements  of  10  CFR  50  91(a) 

3.2     Verification  and  Commitments 

As  discussed  in  the  notice  of  availability 
published  in  the  Federal  Register  on  [DATE] 
for  this  TS  improvement.  plant-spet:ific 
verifications  were  performed  as  follows 

[LICENSEE]  has  established  TS  Bases  for 
SR  3.0.3  which  state  that  use  of  the  dela\ 
period  established  by  (Surveillance 
Requirement  3.0.3]  is  a  fiexibilitv  w  hich  is 
not  intended  to  be  used  as  an  operational 
convenience  to  extend  surveillance  intervals. 
but  only  for  the  performance  of  missed 
surveillances 

The  modification  will  also  inc  iude  changes 
to  the  Bases  for  [SR  3  0  3]  that  provide  details 
on  how  to  implement  the  new  requirements 
The  Bases  c:hanges  provide  guidance  for 
surveillance  frequencies  that  are  not  based  iin 
time  inter\-als  but  are  based  on  specified  unit 
conditions,  operating  situations,  or 
requirements  of  regulations  In  addition,  the 
Bases  changes  state  that  [LICENSEE)  is 
expected  to  perform  a  missed  surveillance 
test  at  the  first  reasonable  opportunity,  taking 
into  account  appropriate  considerations, 
such  as  the  impact  on  plant  risk  and  acxideni 
analysis  assumptions,  c  onsideration  of  unit 
conciitions  planning,  availability  of 


personnel,  and  the  time  required  to  perform 
the  surveillance.  The  Bases  also  state  that  the 
risk  impact  should  be  managed  through  the 
program  in  place  to  implement  10  CFR 
50.65(a)(4)  and  its  implementation  guidance, 
NRC  Regulatory  Guide  1.182.  "Assessing  and 
Managing  Risks  Before  Maintenance 
Activities  at  Nuclear  Power  Plants."  and  that 
the  missed  surveillance  should  be  treated  as 
an  emergent  condition,  as  discussed  in 
Regulatory  Guide  1.182.  In  addition,  the 
Bases  state  that  the  degree  of  depth  and  rigor 
of  the  evaluation  should  be  commensurate 
with  the  importance  of  the  component  and 
that  missed  surveillances  for  important 
components  should  be  analyzed 
quantitatively.  The  Bases  also  state  that  the 
results  of  the  risk  evaluation  determine  the 
safest  course  of  action.  In  addition,  the  Bases 
state  that  all  missed  surveillances  will  be 
placed  in  the  licensee's  Corrective  Action 
Program  Finally.  [LICENSEE]  has  a  Bases 
Control  Program  consistent  with  Section  5.5 
of  the  STS. 

4.0    ESMRONKfENTAL  EVALUATION 

[LICE^ISEEl  has  reviewed  the 
environmental  evaluation  included  in  the 
model  safety  evaluation  dated  [DATE]  as  part 
of  the  CLIIP.  [LICENSEE]  has  concluded  that 
the  stafTs  findings  presented  in  that 
evaluation  are  applicable  to  (PLANT)  and  the 
evaluation  is  hereby  incorporated  by 
reference  for  this  application. 

ATTACHMENT  2 

PROPOSED  TF;t;HM(  AI  SPFClFir  ^Tins 
CHANGES  (MARkl  PI 

ATTACHMENT  3 

PROPOSED  TECHNU.AL  SPEC  IH(  Alios 
PAGES 

ATTACHMENT  4 

LIST  OF  REGULATORY  COMMITMLNTS 

The  following  table  identifies  those  actions 
committed  to  by  [LICENSEE]  in  this 
document   Any  other  statements  in  this 
submittal  are  provided  for  information 
purposes  and  are  not  considered  to  be 
regulatory  commitments.  Please  direct 
questions  regarding  these  commitments  to 
(CONTACT  NAME). 


Regulator,'  cornTut 
ments 


Due  date/event 


[LICENSEE]  Will  es- 
tablish the  Tech- 
oicai  Specification 
Bases  lor  SR  303 
as  adopted  ^itt-i  the 
applicable  license 
amendment. 


I  [Complele  or  impte- 
mented  wttti 
amendment] 


ATTACH  MK  VI  5 

PROK)SFl)C:HAS(,fS  Id  IK  HMCAL 
SPECIFK  ATION  BASfS  PM.KS 


'FR  D'i(    1,1 ;    ^4  -.-iL  }•  Ilea 

BILUNG  COOE  7590-01 -P 


:;-01;  8:45  ami 
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OPnCE  OF  MANAGEMENT  AND 
BUDGET  I 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies 

AGENCY:  Executive  Office  of  the 

President,  Office  of  Management  and 

Budget. 

ACTION:  Final  guidelines,  with  request 

for  comments. 

SUMMARY:  These  guidelines  implement 
section  515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554). 
Section  515  directs  the  Office  of 
Management  and  Budget  (0MB)  to  issue 
government-wide  guidelines  that 
"provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  Within  one  year  after  OMB 
issues  these  guidelines,  agencies  must 
issue  their  own  implementing 
guidelines  that  include  "administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency"  that  does 
not  comply  with  the  OMB  guidelines. 
OMB  is  also  requesting  additional 
comment  for  30  days  on  the  "capable  of 
being  substantially  reproduced" 
standard  (paragraphs  V  3  B.  V.9.  and 
V.IO)  which  is  issued  on  an  interim 
final  basis. 
DATES:  Effective  Date.  October  1.  2001 

Comment  Date:  Comments  on  the 
"capable  of  being  substantially 
reproduced"  standard  in  paragraphs 
V.3.B.  V.9,  and  V.IO  must  be  submitted 
by  October  29,  2001 
ADDRESSES:  Please  submit  comments  to 
Brooke  I.  Dickson  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  Comments  can 
also  be  e-mailed  to 
informationquahty^omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brooke  ].  Dickson.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Telephone  (202)  395-3785 
SUPPt-EMEMTARY  INFORMATION:  In  section 
515(a)  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554; 
H.R.  5658).  Congress  directed  the  Office 
of  Management  and  Budget  (OMB)  to 
issue,  by  September  30.  2001 . 
government-wide  guidelines  that 


"provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies*    *    *."  Section  515fb)  goes  on 
to  state  that  the  OMB  guidelines  shall: 

"(1)  apply  to  the  sharing  by  Federal 
agencies  of.  and  access  to,  information 
disseminated  bv  Federal  agencies;  and 

"(2)  require  that  each  Federal  agency 
to  which  the  guidelines  apply — 

"(A)  issue  guidelines  ensuring  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
(including  statistical  information) 
disseminated  bv  the  agency,  by  not  later 
than  1  year  after  the  date  of  issuance  of 
the  guidelines  under  subsection  (a); 

"(Bj  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  guidelines  issued 
under  subsection  (a);  and 

"(C)  report  periodically  to  the 
Director — 

"(i)  the  numb^ir  and  nature  of 
complaints  received  bv  the  agency 
regarding  the  accuracy  of  information 
disseminated  bv  the  agency;  and 

"(li)  how  such  complaints  were 
handled  by  the  agency." 

These  guidelines  are  to  be  issued 
"under  sections  3504(d)(1)  and  3516"  of 
the  Paperwork  Reduction  Act  of  1995; 
pursuant  to  section  3503  of  that  Act,  the 
authorities  of  the  OMB  Director  are 
carried  out  bv  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
.•\f  fairs 

Background 

The  focus  of  section  515  is  on  the 
Federal  Government's  information 
dissemination  activities.  Indeed,  Federal 
agencies  have  disseminated  information 
to  the  public  for  decades.  Until  recently, 
agencies  have  disseminated  information 
principallv  bv  making  paper  copies  of 
documents  available  to  the  public.  In 
recent  years,  however.  Federal 
information  dissemination  has  grown 
due  to  the  advent  of  the  Internet,  which 
has  ushered  in  a  revolution  in 
communications.  The  Internet  has 
enabled  Federal  agencies  to  disseminate 
an  ever-increasing  amount  of 
information.  (Congress  has  strongly 
encouraged  the  Executive  Branch's 
dissemination  efforts  in  statutes  that 
include  particular  dissemination 
activities  and  in  the  government-wide 
dissemination  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  chapter  35)  (the  PRA).  In 
addition,  the  Executive  Branch's  strong 


support  for  information  dissemination  is 
reflected  in  the  dissemination 
provisions  of  OMB  Circular  A-130, 
"Management  of  Federal  Information 
Resources,"  as  well  as  in  the  provisions 
in  OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations,"  related  to  a 
Freedom  of  Information  Act  request  for 
research  data  relating  to  published 
research  findings  produced  under  an 
award  that  were  used  by  the  Federal 
Government  in  developing  an  agency 
action  that  has  the  force  and  effect  of 
law  (64  FR  54926;  October  8,  1999). 

Section  515  builds  upon  the  existing 
agency  responsibility  to  ensure 
information  quality.  According  to  the 
PRA,  agency  Chief  Information  Officers 
(CIOs)  must  manage  information 
resources  to  "improve  the  integrity, 
quality,  and  utility  of  information  to  all 
users  within  and  outside  the  agency, 
including  capabilities  for  ensuring 
dissemination  of  public  information, 
public  access  to  government 
information,  and  protections  for  privacy 
and  security."  Before  an  agency  collects 
information  from  10  or  more  persons, 
the  agency  must  seek  public  comment 
"to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected."  The  agency  then  must  obtain 
OMB  approval  that  is  based  upon  an 
evaluation  of  the  agency's  need  for  the 
information,  the  "practical  utility"  of 
the  information  to  be  collected,  and  the 
minimization  of  burden  that  would  be 
imposed  on  the  public  in  responding  to 
the  collection.  The  CIO  must  certify  to 
OMB  that  the  agency,  "to  the  maximum 
extent  practicable,  uses  information 
technology  to  reduce  burden  and 
improve  data  quality." 

In  developing  these  guidelines  to 
implement  section  515,  OMB 
recognized  that  Federal  agencies 
disseminate  many  types  of  information 
in  many  different  ways.  A  few  examples 
can  only  begin  to  describe  the  breadth 
of  information  disseminated  by  the 
Federal  government.  Agencies 
disseminate  statistical  information,  such 
as  the  aggregated  information  from  the 
2000  Census  and  the  monthly  and 
quarterly  economic  reports  issued  by 
the  Bureau  of  Economic  Analysis  and 
the  Bureau  of  Labor  Statistics.  Agencies 
disseminate  information  that  aids 
members  of  the  public  in  their  daily 
activities,  such  as  the  National  Weather 
Service's  weather  reports  and  the  FAA's 
air  travel  advisories.  Agencies 
disseminate  information  about  health, 
safety,  and  environmental  risks  and 
information  that  they  collect  from 
regulated  entities,  such  as  EPA's 


Federal  Register/ Vol.  66.  No.  189 /Friday,  September  28.  2001/ Notices 


49719 


dissemination  of  Toxic  Relea.se 
inventory-  information.  Agencies  also 
disseminate  technical  information  that 
they  create  or  obtain  in  the  course  of 
developing  regulations,  often  involving 
scientific,  engineering,  and  economic 
analvsis.  Agencies  disseminate 
information  when  they  issue  reports  and 
studies.  Moreover,  agencies  provide  the 
public  with  basic  descriptions  of  agency 
authorities,  activities  and  programs, 
along  with  the  contact  information  for 
the  public  to  interact  with  and  access 
that  information  or  those  services. 

Underlying  Principles 

In  accordance  with  section  515,  0MB 
has  designed  the  guidelines  to  help 
agencies  ensure  and  maximize  the 
qualitv,  utility,  objectivity  and  integrity 
of  the  information  that  they  disseminate 
(meaning  to  share  with,  or  give  access 
to,  the  public).  It  is  crucial  that 
information  Federal  agencies 
disseminate  meets  these  guidelines.  In 
this  respect,  the  fact  that  the  Internet 
enables  agencies  to  communicate 
information  quickly  and  easily  to  a  wide 
audience  not  only  offers  great  benefits  to 
societv,  but  also  increases  the  potential 
harm  that  can  result  from  the 
dissemination  of  information  that  does 
not  meet  basic  information  quality 
guidelines.  Recognizing  the  wide  variety 
of  information  Federal  agencies 
disseminate  and  the  wide  variety  of 
dissemination  practices  that  agencies 
have,  OMB  developed  the  guidelines 
with  several  principles  in  mind. 

First,  OMB  designed  the  guidelines  to 
apply  to  a  wide  variety  of  government 
information  dissemination  activities 
that  may  range  in  importance  and  scope. 
OMB  also  designed  the  guidelines  to  be 
generic  enough  to  fit  all  media,  be  they 
printed,  electronic,  or  in  other  form. 
OMB  sought  to  avoid  the  problems  that 
would  be  inherent  in  developing 
detailed,  prescriptive,  "one-size-fits-all' 
government-wide  guidelines  that  would 
artificially  require  different  types  of 
dissemination  activities  to  be  treated  in 
the  same  maimer.  Through  this 
flexibility,  each  agency  will  be  able  to 
incorporate  the  requirements  of  these 
OMB  guidelines  into  the  agency's  own 
information  resource  management  and 
admini<itrative  practices. 

Second,  OMB  designed  the  guidelines 
so  that  agencies  will  meet  basic 
information  quality  standards.  Given  the 
administrative  mechanisms  required  by 
section  515  as  well  as  the  standards  set 
forth  in  the  PRA,  it  is  clear  that  agencies 
should  not  disseminate  substantive 
information  that  does  not  meet  a  basic 
level  of  quality.  We  recognize  that  some 
government  information  may  need  to 
meet  higher  or  more  specific 


information  quality  standards  than 
those  that  would  apply  to  other  types  of 
government  information.  The  more 
important  the  information,  the  higher 
the  quality  standards  to  which  it  should 
be  held,  for  example,  in  those  situations 
involving  "influential  scientific  or 
statistical  information  '  (a  phra.sed 
defined  in  these  guidelines).  The 
guidelines  recognize,  however,  that 
information  quality  comes  at  a  cost. 
Accordingly,  the  agencies  should  weigh 
the  costs  (for  example,  including  costs 
attributable  to  agency  processing  effort, 
respondent  burden,  mainlenance  of 
needed  privacv.  and  assuranc  (?s  of 
suitable  confidentialitv)  and  thf  bonnfits 
of  higher  information  qualit>  in  the 
development  of  information,  and  the 
level  of  qualitv  tfj  which  the  information 
disseminated  will  be  held 

More  specifically,  the  OMB  guidelines 
state  that  "agencies  shall  hav  a  hasir 
standard  of  qualitv  (including 
objectivitv.  utilitv.  and  integrity)  as  a 
performance  goal  *    *    *".  We  note,  in 
the  scientific  context,  that  in  1996  the 
Congress,  for  health  decisions  under  the 
Safe  Drinking  Water  Act.  has  already 
adopted  a  basic  standard  of  quality  for 
the  use  of  .science  in  agency 
decisionmaking.  Under  42  U.S.C.  30()g- 
1(b)(3)(A).  an  agency  is  directed,  "to  the 
degree  that  an  Agency  action  is  based  on 
science,"  to  use  "(i)  the  best  available, 
peer-reviewed  science  and  supporting 
studies  conducted  in  accordance  with 
sound  and  objective  scientific  practices; 
and  (ii)  data  collected  by  accepted 
methods  or  best  available  methods  (if 
the  reliability  of  the  method  and  the 
nature  of  the  decision  justifies  use  of  the 
data)."  We  also  note  that  the  OMB 
guidelines  call  for  an  additional  level  of 
quality  "in  those  situations  involving 
influential  scientific  or  statistical 
information,"  The  additional  level  of 
quality  concerns  a  standard  of  care  for 
scientific  or  statistical  anahlical  results. 
a  "capable  of  being  substantially 
reproduced"  standard  that  is  di.scussed 
below. 

We  further  note  that  in  the  1996 
amendments  to  the  Safe  Dnnking  Water 
Act  the  Congress  adopted  a  basic  qualitv 
standard  for  the  dissemination  of  publu 
information  about  risks  of  adverse 
health  effects.  Under  42  U.SC  3U0g- 
1(b)(3)(B).  the  agencv  is  directed,  "to 
ensure  that  the  presentation  of 
information  [risk]  effects  is 
comprehensive,  informative,  and 
understandable."  The  agency  is  further 
directed,  "in  a  document  made  availabli 
to  the  public  in  support  of  a  regulation 
[to]  specify,  to  the  extent  practicable — 
(i)  each  population  addressed  by  any 
estimate  [of  applicable  risk  effects);  (ii) 
the  expected  risk  or  central  estimate  of 


risk  for  the  specific  populations 
i affected  1.  (iii)  each  appropriate  upper- 
bound  or  lower-bound  estimate  of  risk; 
(iv)  each  significant  uncertainty 
identified  in  the  process  of  the 
assessment  of  [risk]  effects  and  the 
studies  that  would  assist  in  resolving 
the  uncertainty;  and  (v)  peer-reviewed 
studies  known  to  the  [agency]  that 
support,  are  directly  relevant  to.  or  fail 
to  support  any  estimate  of  jrisk]  effects 
and  the  methodology  used  to  reconcile 
inconsistencies  in  the  scientific  data." 
We  urge  each  agency  in  developing  its 
guidelines  to  evaluate  whether  adopting 
or  adapting  these  basic  Congressional 
standards  would  be  appropriate  for 
judging  the  quality  of  disseminated 
scientific  or  statistical  information. 

Third.  OMB  designed  the  proposed 
guidelines  so  that  agencies  can  apply 
them  in  a  common-sense  and  workable 
manner  It  is  important  that  these 
guidelines  do  not  impose  unnecessary 
administrative  burdens  that  would 
inhibit  agencies  from  continumg  to  take 
advantage  of  the  Internet  and  other 
technologies  to  disseminate  information 
that  can  be  of  great  benefit  and  value  to 
the  public  In  this  regard.  OMB 
encourages  agencies  to  incorporate  the 
standards  and  procedures  required  by 
these  guidelines  into  their  existing 
information  resources  management  and 
administrative  practices  rather  than 
(  reale  new  and  potentially  duplicative 
or  ( iintradu  tor\  processes.  The  primary 
example  of  this  is  that  the  guidelines 
recognize  that,  in  accordance  with  OMB 
(Circular  A-13n,  agencies  alreriiu  fi.r.  e 
in  place  well-established  information 
qualitv  standards  and  administrative 
mechanisms  that  allow  persons  to  seek 
and  obtain  (  orrection  of  information 
that  IS  maintained  and  disseminated  by 
the  agency.  Under  the  OMB  guidelines. 
agencies  need  nnlv  ensure  that  their 
own  KUidehnev  are  <  (.nsistent  with 
these  OMB  euidelmes,  and  then  ensure 
that  their  adnunislrative  mechanisms 
satisfy  the  standards  and  procedural 
requirements  in  the  new  agency 
guidelines  Similarly,  agencies  may  rely 
on  their  implementation  of  the  Federal 
Government's  computer  security  laws 
iformerlv  the  Computer  Security  Act. 
and  now  the  c  omp titer  security 
provisions  of  the  P]L\)  to  establish 
appropriate  securitv  safeguards  for 
ensuring  the    integrity"  of  the 
information  that  the  agencies 
disseminate. 

Summary  of  OMB  r.uidelines 

These  guidelines  applv  to  Federal 
agencies  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
.Agencies  are  directed  to  develop 
information  resources  management 
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procedures  for  reviewing  and 
substantiating  (by  documentation  or 
other  means  selected  by  the  agency)  the 
quality  (including  the  objectivity. 
utility,  and  integrity)  of  information 
before  it  is  disseminated.  In  addition, 
agencies  are  to  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate. 
correction  of  information  disseminated 
by  the  agency  that  does  not  comply  with 
the  0MB  or  agency  guidelines 
Consistent  with  the  underlying 
principles  described  above,  these 
guidelines  stress  the  importance  of 
having  agencies  apply  these  standards 
and  develop  their  administrative 
mechanisms  so  they  can  be 
implemented  in  a  common  sense  and 
workable  manner  Moreover,  agencies 
must  apply  these  standards  flexibly,  and 
in  a  manner  appropriate  to  the  nature 
and  timeliness  of  the  information  to  be 
disseminated,  and  incorporate  them  into 
existing  agency  information  resources 
management  and  administrative 
practices. 

Section  515  denotes  four  substantive 
terms  regarding  information 
disseminated  by  Federal  agencies 
quality,  utility,  objectivity,  and 
integrity.  It  is  not  always  clear  how  each 
substantive  term  relates — or  how  the 
four  terms  in  aggregate  relate — to  the 
widely  divergent  types  of  information 
that  agencies  disseminate.  The 
guidelines  provide  definitions  that 
attempt  to  establish  a  clear  meaning  so 
that  both  the  agency  and  the  public  can 
readily  judge  whether  a  particular  tvpe 
of  information  to  be  disseminated  does 
or  does  not  meet  these  attributes. 

In  the  guidelines.  0MB  defines 
"quality"  as  the  encompassing  term,  of 
which  "utility."    objectivity."  and 
"integrity"  are  the  constituents. 
"Utility"  refers  to  the  usefulness  of  the 
information  to  the  intended  users. 
"Objectivity"  focuses  on  whether  the 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner,  and  as 
a  matter  of  substance,  is  accurate. 
reliable,  and  unbiased.  "Integrity  '  refers 
to  seciirity — the  protection  of 
information  from  unauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification.  OMB 
modeled  the  definitions  of 
"information."  "government 
information."  "information 
dissemination  product."  and 
"dissemination"  on  the  longstanding 
definitions  of  those  terms  in  OMB 
Circular  A-130.  but  tailored  them  to  fit 
into  the  context  of  these  guidelines. 

In  addition,  agencies  have  two 
reporting  requirements.  The  first  report. 


implemented  no  later  than  one  year 
after  the  issuance  oi  these  OMB 
guidelines  (no  later  than  October  1, 
2002).  mu.st  provide  the  agency's 
information  quality  guidelines  that 
describe  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain,  where  appropriate,  correction  of 
disseminated  information  that  does  not 
comply  with  the  OMB  and  agency 
guidelines.  The  second  report  is  an 
annual  fiscal  year  report  to  OMB  (to  be 
first  submitted  on  )anuary  1.  2004) 
providing  information  (both  quantitative 
and  qualitative  where  appropriate)  on 
tht-  number,  nature,  and  resolution  of 
complaints  received  by  the  agency 
regarding  its  perceived  or  confirmed 
failure  to  comply  with  these  OMB  and 
agency  guidelines. 

Public  Comments  and  OMB  Response 

Section  515(a)  required  OMB  to 
provide  the  public:  and  the  Federal 
agencies  the  opportunity  to  comment  on 
these  guidelines.  OMB  worked  with 
Federal  agencies,  through  a  working 
group  and  through  an  inter-agency 
comment  process,  in  the  development  of 
the  proposed  guidelines.  The  proposed 
guidelines  were  published  in  the 
Fedsral  Register  on  lune  28,  2001  (66 
FR  .34489)  providing  a  public  comment 
period  of  45  days.  OMB  received  a  total 
of  100  comments  from  academic 
institutions  (36).  Federal  agencies  (26), 
individual  members  of  the  public  (7), 
associations  affiliated  with  academia 
(5),  associations  affiliated  with  medical, 
social  science  or  science  interests  (15), 
associations  affiliated  with  Federal 
Government  interests  (4).  and 
associations  affiliated  with  industry- 
interests  (7). 

General  Concerns.  Many  comments 
expressed  support  for  the  idea  of 
government-wide  quality  standards  for 
information  disseminated  by  Federal 
agencies  Comments  also  expressed 
support  for  OMB's  commitment  to 
creating  flexible  general  guidelines  and 
to  minimizing  the  administrative  costs 
and  burdens  that  these  guidelines  will 
impose  The  majority  of  comments 
focused  on  two  aspects  of  the  proposed 
guidelines:  suggestions  for  placing 
limitations  on  the  administrative 
correction  mechanisms  requirements  of 
the  statute;  and  the  need  to  clarify 
specific  definitions  and  other  terms 
found  in  the  guidelines. 

Many  comments  raised  questions  and 
concerns  about  how  these  guidelines 
interact  with  existing  statutes  and 
policies,  including  the  Paperwork 
Reduction  Act  and  the  Government 
Performance  and  Results  Act.  We  have 
attempted  to  draft  these  guidelines  in  a 
way  that  addresses  the  requirements  of 


section  515,  but  does  not  impose  a 
completely  new  and  untried  set  of 
standards  upon  Federal  agencies.  We 
encourage  agencies  to  consider  the 
effect  of  relevant  existing  statutes  and 
policies  in  the  development  of  their 
own  guidelines. 

Administrative  Mechanisms.  These 
guidelines  require  agencies  to  establish 
administrative  mechanisms  allowing 
affected  persons  to  seek  and  obtain, 
where  appropriate,  correction  of 
information  maintained  emd 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  guidelines. 
Many  comments  suggested  that  limits  be 
imposed  on  the  types  of  information 
that  should  be  subject  to  these 
guidelines,  in  particular,  information 
that  is  disseminated  by  agency  libraries. 
OMB  agrees  that  archival  information 
disseminated  by  Federal  agency 
libraries  (for  example,  Internet 
distribution  of  published  articles) 
should  not  be  covered  by  these 
guidelines,  given  that  libraries  do  not 
endorse  the  information  that  thev 
disseminate.  Moreover,  an  agency's 
dissemination  of  public  filings  (for 
example,  corporate  filings  with  the 
Securities  and  Exchange  Commission)  is 
not  covered  by  these  guidelines.  In  each 
of  these  situations,  the  agencies  have 
not  authored  these  documents  and  have 
not  adopted  them  as  representing  the 
agencies'  views.  By  disseminating  these 
materials,  the  agencies  are  simply 
ensuring  that  the  public  can  have 
quicker  and  easier  access  to  materials 
that  are  publicly  available.  In 
developing  its  implementing  guidelines, 
and  in  accordance  with  the  criteria  set 
forth  in  these  guidelines,  each  agency 
should  evaluate  and  identify  the  types 
of  information  that  it  disseminates  that 
will  be  subject  to  its  guidelines. 

In  addition,  comments  also  raised  the 
concern  that  the  guidelines  would  apply 
to  "preliminary"  information,  and  they 
recommended  that  the  guidelines 
exclude  such  information.  OMB 
appreciates  the  concerns  that  these 
comments  have  raised.  However,  OMB 
does  not  believe  that  an  exclusion  for 
"preliminary"  information  is  necessary 
or  appropriate.  It  is  still  important  that 
the  quality  of  preliminary  information 
be  ensured  and  that  preliminary 
information  be  subject  to  the 
administrative  complaint-and-correction 
process. 

A  few  comments  stated  that  affected 
information  should  be  limited  to 
information  used  in  agency  rulemaking. 
While  this  has  been  the  position  of 
previous  policies  which  these 
guidelines  are  not^intended  to  modify  or 

replace  (see,  e.g..  section .36(d)  in 

OMB  Circular  A-110),  we  believe  the 
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plain  meaning  and  intent  of  section  515 
covers  the  larger  government 
information  universe. 

Based  on  the  public  comments 
received,  these  guidelines  allow 
agencies  to  determine  the  appropriate 
level  of  correction  for  a  complaint 
received.  Several  comments  suggested 
that  agencies  use  disclaimers  to 
distinguish  the  status  of  information,  a 
practice  that  agencies  should  consider 
adopting  as  they  consider  their 
information  holdings. 

0MB  received  detailed  discussion  on 
the  requirement  that  agencies  develop 
administrative  mechanisms  allowing  for 
affected  persons  to  "seek  and  obtain 
correction  of  information  that  does  not 
comply  with  OMB's  guidelines." 
Members  of  the  scientific  community 
expressed  strong  concerns  about  the 
possibility  of  a  Federal  agency  that 
would  "correct"  scientific  information 
without  carrying  out  the  scientific 
analysis  to  support  the  correction. 
Comments  from  all  fields  suggested  in 
various  ways  that  challenging 
individuals  should  be  "required  to 
openly  state  his/her  relationship  with 
the  data/information  (familiarity/ 
expertise)  and  provide  information  (as) 
to  his/her  interest  in  it." 

Comments  also  pointed  out  great 
potential  for  abuse  of  this  process.  As 
one  association  summarized.  "This 
could  be  seen  to  provide  grounds  for 
interested  parties  to  demand  access  to 
underlying  data,  to  compel  the 
government  to  replicate  research 
findings  (at  great  expense  and  with 
unnecessary  delay),  or  in  other  ways 
impede,  discredit,  harass  or  stymie 
research."  For  example,  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  explained  that 
they  receive  numerous  complaints  from 
the  public  when  they  miss  a  weather 
forecast.  "Does  this  mean  that  the  NWS 
[National  Weather  Service]  could  be 
requested  to  change  a  forecast  after  the 
fact?  Or  could  someone  with  an 
economic  interest  challenge  official 
obserxational  data  which  could  affect 
the  value  of  an  insurance  paxTnent?" 
asks  NOAA. 

Overall,  0MB  does  not  envision 
administrative  mechanisms  that  would 
burden  agencies  with  frivolous  claims. 
Instead,  the  correction  process  should 
serve  to  address  the  genuine  and  valid 
needs  of  the  agency  and  its  constituents 
without  disrupting  agency  processes. 
Agencies,  in  making  their  determination 
of  whether  or  not  to  correct  information, 
may  reject  claims  made  in  bad  faith  or 
without  justification,  and  are  required  to 
undertake  only  the  degree  of  correction 
that  they  conclude  is  appropriate  for  the 
nature  and  timeliness  of  the  information 


involved,  and  explain  such  practices  in 
their  annual  fiscal  year  reports  to  OMB 

Numerous  comments  provided 
language  to  clarify  or  limit  the  term, 
"affected  persons."  One  academic 
institution  suggested  that  the  term, 
"affected  persons."  reflects  a  critenonof 
"direct  measurable  impact  with 
significant  personal  consequence." 
Other  academic  institutions  suggested 
that  "affected  persons  should  not  be 
permitted  to  challenge  the  substance  of 
information  without  showing  thai  a 
qualified  scientist  has  found  fault  with 
its  quality  or  integrity."  Similarly,  some 
comments  argued  that  the  ability  to 
correct  scientific  information  should  be 
limited  only  to  other  scientists  .Several 
associations  suggested  that  OMB 
identify  the  types  of  information  that 
could  be  challenged  rather  than  to  focus 
on  the  characteristics  of  a  "legitimate" 
challenger.  OMB  considered  these 
comments  at  length.  Our  conclusion  i.'^ 
that  "affected  persons  '  are  people  who 
may  benefit  or  be  harmed  by  the 
disseminated  information  This  includes^ 
persons  who  are  seeking  to  address 
information  about  themselves  as  well  as 
persons  who  use  information  However. 
each  agency  should  consider  how 
persons  (which  includes  groups. 
organizations  and  corporations,  as 
defined  by  the  Paperwork  Reduction 
Act)  will  be  affected  by  the  agency  s 
information.  Agencies  should  address 
the  issue  of  "affected  persons"  in 
consultation  with  their  constituents 
through  the  public  comment  proces.'; 
that  agencies  will  provide  after  drafting 
their  proposed  guidelines  and  before 
submitting  them  for  OMB  review 

These  guidelines  require  that  an 
agencv  official  be  designated  to  receive 
and  resolve  complaints  regarding 
information  that  does  not  complv  with 
either  the  OMB  guidelines  or  the 
agency's  guidelines  In  the  proposed 
guidelines,  we  required,  with  a  limited 
exception,  that  the  Chief  Information 
Officer  (CIO)  of  the  agency  have  this 
responsibility.  Of  the  government 
agencies  that  commented  on  this 
provision,  many  pointed  to  their 
specific  agencv  practices  on  information 
quality  and  their  designation  of  a 

■quality  official"  who  was  not 
necessarily  working  under  the  agency 
CIO.  Recognizing  that  some  agencies 
may  have  specific  officials  in  place  to 
address  quality  issues,  the  final 
guidelines  allow  agencies  to  designate 
an  appropriate  official.  Agencies  may 
also  designate  multiple  officials,  i.e., 
based  on  the  needs  of  individual  agency 
components,  as  long  as  there  is  a  single 
official  with  these  overall 
responsibilities  designated  at  the  agem  \ 
level.  The  authorized  official  also  needs 


to  consult  with  the  (  lO  on  quality 
matters  pertaining  to  infnrmation 
disseminated  bv  ttir  rft;<'iu  v. 

Agencies  need  to  respond  to 
complaints  in  a  manner  appropriate  to 
the  nature  and  extent  of  the  complaint. 
Examples  of  appropriate  responses,  as 
suggested  by  comments,  include 
personal  contacts  via  letter  or  telephone. 
form  letters,  press  releases  or  mass 
mailings  that  correct  a  widely 
disseminated  error  or  address  a 
frequentlv  raised  complaint.  Agencies 
may  want  to  utilize  other  methods  of 
response  under  existing  agency 
practices  For  example,  for  agencies 
with  a  high  volume  of  complaints,  it  is 
a(  (  eptahle  for  the  agency  to  describe  a 
sample  of  those  complaints  m  the 
annual  fiscal  year  report  to  OMB.  For 
categories  of  inconsequential  or  trivial 
complaints  identified  in  the  agency 
guidelines,  an  agency  may  decide  that 
no  response  is  necessar\'.  Agencies 
should  des(  ribe  to  OMB  as  part  of  the 
annual  fiscal  vear  report  the  chosen 
response  mechanisms  and  how  they  are 
working 

ppfinitinns  and  Other  Terms.  Section 
51.5  denotes  four  substantive  terms 
regarding  information  disseminated  by 
Federal  ageiu  ies  (]ual)1v.  utility, 
iibjectnitv.  and  integnt\    We  have 
defined    quality"  as  an  encompassing 
term  The  organizations  and  individuals 
that  submitted  t  omments  did  not  object 
to  having  "qualitv"  defined  as  an 
encompassing  term,  but  suggested  that 
we  should  discuss  each  term  separately. 
The  principles  laid  out  in  the  proposed 
guidelines,  stated  one  comment,  create 
"subjective  definitions"  of  the  four 
terms  This  comment  warned  OMB  that 
"subjective  definitions  of  quality, 
objectivity,  utility,  and  integrity  could 
cause  agent  IPS  to  delay  data  release  or 
disregard  data  for  fear  of  challenge." 
Other  comments  expressed  similar 
views,  or  as  one  association  obser\'ed, 
"Science  does  not  recognize  a  sliding 
scale  of  quality  " 

These  guidelines  reflect  OMB  s 
determination  that  "quality,"  "utility," 
■ob)ectivitv.    and  "integrity"  are  closely 
interrelated  concepts  in  the  context  of 
these  guidelines  Collectively,  these 
terms  address  the  following  three 
aspects  of  the  information  that  is  to  be 
disseminated  whether  the  information 
is  useful  to  the  intended  users  of  the 
information:  whether  the  disseminated 
information  is  hcint:  presented  in  an 
accurate,  clear  i  i.nifilete.  and  unbiased 
manner  in  both  presentation  and  as  a 
rharactenstir  that  should  be  inherent  to 
(jualitN  information,  and  whether  the 
information  has  been  protected  from 
unauthorized  access  or  revision. 
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Some  comments  stated  that  OMB  v\  ,i> 
"e.xceeding  the  statutory  mandate"  and 
going  beyond  ■(longressional  intent"  in 
specifying  scientific  and  statistical 
information  in  these  guidelines  Others 
felt  that  we  should  simply  ackjiowledge 
that  the  scientific  and  statistical 
communities  already  have  practices  and 
standards  for  their  information,  rather 
than  create  another  set  of  standards  for 
these  information  tvpes.  OMB  does  not 
agree  with  those  comments  that  said  the 
proposed  guidelines  went  bevond  the 
statute  in  covering  statistical  and 
scientific  information.  Section  515 
expressly  states  that  its  scope  includes 
statistical  information.  Moreover. 
section  515  has  no  exclusion  for 
scientific  information,  and  in  manv 
respects  it  is  vpp,-  similar  to  (and 
overlaps  with)  statistical  information 
OMB,  however,  does  appreciate  the 
concerns  that  the  comments  raised 
about  the  guidelines  not  creating 
another  set  of  standards  for  statistical 
and  scientific  information.  Our 
guidelines  do  not  seek  to  impose  new 
standards  on  these  communities,  but  to 
reiterate  the  standards  that  are  already 
held  in  those  communities. 

Recognizing  public  interest  in 
medical  and  public  health  information. 
we  have  specifically  added  a  provision 
stating,  "Agencies  shall  adopt  specific 
standards  of  quality  that  are  appropriate 
for  the  various  categories  of  information 
they  disseminate  "  For  example,  OMB 
encourages  agencies,  in  crafting  their 
agency-specific  guidelines,  to  promote 
objectivity  in  information  qualitv  in 
ways  that  protect  the  confidentialitv  of 
research  subjects  and  encourage  public 
participation  in  research.  These 
concerns  are  particularly  salient  in 
medical  and  public  health  research 

A  number  of  comments  regarded  our 
discussion  of  ensuring  that  scientific 
information  be  "substantiallv 
reproducible"  as  requiring  agencies  to 
replicate  original  data  and  to  perform 
independent  analysis  upon  all  scientific 
information  disseminated  bv  the  agency 
We  have  responded  to  these  concerns  in 
a  number  of  ways.  First,  we  make  it 
clear  that  what  we  now  refer  to  as  the 
"capable  of  being  substantiallv 
reproduced"  standard  applies  to 
analytical  results  that  are  disseminated. 
and  does  not  apply  to  the  original  or 
supporting  data.  Thus,  replication  of 
original  data  is  not  required  Second, 
the  "capable  of  being  substantiallv 
reproduced"  standard  is  applicable  onlv 
to  "influential"  scientific  and  statistu.ai 
information  as  defined  in  the 
guidelines  Third,  the  guidelines  call  for 
the  agency  to  determine  that 
"influential"  analytical  results  be 
capable  of  being  substantially 


['"[troducible  b\  independent  analysis. 
We  intend  this  standard  to  sav  that,  if 
appropriately  qualified  persons  used  the 
same  or  a  similar  methodology,  they 
would  be  expected  to  achieve  similar 
findings  and  results. 

Based  on  the  concerns  expressed  in 
the  comments,  we  expanded  upon  our 
discussion  of  "capable  of  being 
substantially  reproduced"  in  our 
definition  of  "objective."  and  added  two 
explanatorv  definitions.  We  state,  in 
paragraphs  V.i.B.  V  .9.  and  VMO: 

In  addition,  "objectivity"  involves  a 
focus  on  ensuring  accurate,  reliable,  and 
unbiased  information   In  a  scientific  or 
statistical  context   the  original  or 
supporting  data  shall  be  generated,  and 
the  analytical  results  shall  be 
develop»Hl  using  sound  statistical  and 
research  methods. 

i.  If  the  results  have  been  subject  to 
formal,  independent,  external  peer 
review,  the  information  can  generally  be 
considered  of  acf;eptable  objectivity. 

li  In  those  situations  involving 
infiuential  scientific  or  statistical 
information,  the  results  must  be  capable 
of  being  substantially  reproduced,  if  the 
original  or  supporting  data  are 
independentlv  analyzed  using  the  same 
models.  Reproducibilitv  does  not  mean 
that  the  original  or  supporting  data  have 
to  be  capable  of  being  replicated 
through  new  experiments,  samples  or 
test.>. 

iii.  Making  the  data  and  models 
publicly  available  will  assist  in 
determining  whether  analytical  results 
are  capable  of  being  substantiallv 
reproduced   However,  these  guidelines 
do  not  alter  the  otherwise  applicable 
standards  and  procedures  for 
determining  when  and  how  information 
is  disclosed.  Thus,  the  objectivity 
standard  does  not  override  other 
compelling  interests,  such  as  privacy, 
trade  secret,  and  other  confidentiality 
protections 

Influential"  when  u.sed  in  the  phrase 
"influential  scientific  or  statistical 
information"  means  the  agency  expects 
that  information  in  the  form  of 
analytical  results  will  likely  have  an 
important  effect  on  the  development  of 
df)mestic  or  international  government  or 
private  sector  policies  or  will  likely 
have  important  consequences  for 
specific  technologies,  substances, 
products  or  firms 

(Capable  of  being  substantially 
reproduced"  means  that  independent 
reanalysis  of  the  original  or  supporting 
data  using  the  same  methods  would 
generate  similar  analytical  results, 
subject  to  an  acceptable  degree  of 
imprecision 

As  a  general  matter,  in  the  scientific 
and  research  context,  we  regard 


technical  information  that  has  been 
subjected  to  formal,  independent, 
external  peer  review  as  presumptively 
objective.  An  example  of  a  formal 
independent  external  peer  review  is  the 
review  process  used  by  scientific 
journals.  However,  depending  on  the 
nature  and  timeliness  of  the  information 
involved,  an  agency  may  decide  that 
peer  review  is  not  necessary  or 
appropriate.  On  the  other  hand,  in  those 
situations  involving  influential 
scientific  or  statistical  information,  the 
substantial  reproducibility  standard  is 
added  as  a  quality  standard  above  and 
beyond  some  peer  review  quality 
standards.  In  the  definition  of 
"influential,"  when  used  in  the  phrase 
"influential  scientific  or  statistical 
information,"  we  note  that  the  manner 
in  which  people  perceive  the  scientific 
or  statistical  information  can  have 
important  consequences  for  specific 
policies,  technologies,  substances, 
products,  and  firms. 

Based  on  concerns  with  the 
"substantially  reproducible"  standard,  a 
number  of  comments  suggested  that 
OMB  should  repropose  this  standard  for 
additional  public  comment,  rather  than 
going  final  at  this  time.  While,  in 
deference  to  the  statutory  deadline, 
OMB  is  issuing  the  "capable  of  being 
substantially  reproduced"  standard 
(paragraphs  V.3.B,  V.9.  and  V.IO),  OMB 
is  doing  so  on  an  interim  final  basis.  We 
specifically  request  public  comments  on 
this  standard  by  October  29,  2001.  In 
addition.  OMB  wants  to  stress  that  the 
guidelines  published  today  should  be 
understood  as  a  begirming  of  an 
evolutionary  process  that  will  include 
draft  agency  guidelines,  public 
comment,  final  agency  guidelines, 
development  of  experience  with  OMB 
and  agency  guidelines,  and  continued 
refinement  of  both  OMB  and  agency 
guidelines. 

OMB  modeled  the  draft  definitions  of 
"information,"  "government 
information,"  "information 
dissemination  product,"  and 
"dissemination"  on  the  longstanding 
definitions  of  those  terms  in  OMB 
Circular  A-130,  but  tailored  them  to  fit 
into  the  context  of  these  guidelines. 
Information  that  is  disseminated  on 
behalf  of  an  agency  (through  a  contract 
or  a  grant)  is  considered  to  be  sponsored 
by  the  agency  and  is  subject  to  these 
guidelines.  Consistent  with  the  PRA 
concept  of  agency  "sponsorship"  of  a 
collection  of  information,  information  is 
considered  to  be  disseminated  on  behalf 
of  an  agency  by  a  contractor  or  grantee 
if  the  dissemination  is  done  at  the 
agency's  specific  request  or  with  the 
agency's  specific  approval.  See  5  CFR 
1320.3(d).  Finally,  it  should  be  noted 


Federal  Register /Vol.  66.  No.  189 /Friday,  September  28.  2001 /Notices 


4^72:^ 


that  these  guidelines  focus  primarily  on 
the  dissemination  of  substantive 
information  (i.e.  reports,  studies, 
summaries)  rather  than  information 
pertaining  to  basic  agency  operations. 
We  have  clarified  two  terms  for  the 
final  guidelines.  The  proposed 
guidelines  included  "opinions"  in  the 
definition  of  "information."  We  agree 
with  comments  that  indicated  agencies 
should  not  be  accountable  for  correcting 
someone's  opinion,  but  in  the  agency's 
presentation  of  the  information,  it 
should  be  clear  that  what  is  being 
offered  is  someone's  opinion  rather  than 
facts  or  the  agency's  views.  "Opinion" 
has  therefore  been  removed  from  the 
definition  of  "information"  in  the  final 
guidelines.  The  definition  for 
"dissemination  "  was  also  revised  after 
discussions  with  two  Federal  agencies 
that  correspond  frequently  with 
individual  members  of  the  public 
regarding  their  participation  in  the 
agency's  programs.  In  addition,  in  the 
definition  of  "dissemination.  "  we 
changed  the  exclusion  for  "judicial 
process"  to  "adjudicative  process  "  to 
make  it  clear  that  these  guidelines  do 
not  apply  to  the  issuance  of  agency 
adjudicative  decisions. 

Reporting  Requirements.  Agencies 
have  two  reporting  requirement. .  The 
first  report,  taking  effect  no  later  than 
one  year  after  the  issuance  of  these  OMB 
guidelines,  must  provide  the  agency's 
information  quality  guidelines  that 
describe  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain,  where  appropriate,  correction  of 
disseminated  information  that  does  not 
comply  with  these  OMB  guidelines. 
During  the  vear  that  agencies  have  to 
complete  their  agency  guidelines, 
agencies  must  publish  the  draft  reports 
in  the  Federal  Register  for  a  period  of 
public  comment,  and  no  later  than  nine 
months  after  the  issuance  of  OMB's 
guidelines,  submit  their  draft  reports  to 
OMB  for  review.  Upon  completion  of 
OMB's  review,  finaJ  agency  guidelines 
must  be  published  in  the  Federal 
Register  and  made  available  through  the 
agency  website.  The  entire  process  must 
be  completed  by  no  later  than  one  year 
after  the  issuance  of  the  OMB  guidance 
(no  later  than  October  1,  2002). 

The  second  report  is  an  annual  fiscal 
year  report  to  OMB  (to  be  first  submitted 
on  January  1,  2004)  providing 
information  on  the  number,  nature,  and 
resolution  of  complaints  received  by  the 
agency  regarding  its  perceived  or 
confirmed  failure  to  comply  with  these 
OMB  and  agency  guidelines.  Regarding 
the  proposed  guidelines,  we  received 
detailed  comments  on  the  required 
report  to  OMB  describing  the  number 
and  nature  of  complaints  received  by 


the  agency  and  how  such  complaints 
were  resolved.  Two  Federal  agencies 
stated  that  it  would  be  burdensome  tn 
report  to  OMB  on  even,'  single 
complaint  they  received  and  responded 
to,  particularly  because  many  of  the 
complaints  may  be  received  in  phone 
calls  and  given  informal  responses  that 
address  the  callers'  concerns. 
Recognizing  that  agencies  may  deal  with 
large  volumes  of  complaints  on 
particular  tvpes  of  information 
disseminated  by  the  agency.  OMB  s 
guidelines  allow  the  agency  to  provide 
qualitative  and/or  quantitative 
descriptions  of  complaints  received  and 
how  thev  were  resolved  (or  not)  OMB 
also  recognizes  that  a  large  number  nf 
comments  about  a  specific  document 
may  only  demonstrate  that  the 
information  is  controversial,  not  thrit  it'- 
quality  is  flawed. 

In  conclusion,  issuance  of  these  find 
guidelines  meets  the  statuton,- 
requirement  that  section  515  imposed 
on  OMB.  As  we  stated  earlier  in  this 
preamble,  and  in  connection  with  the 
proposed  guidelines,  OMB  has  sought  in 
developing  these  guidelines  to  make 
them  flexible  enough  sn  that  Federal 
agencies  ran  apply  them  in  a  (.ommon 
sense,  workable,  and  appropriately 
tailored  manner  to  the  wide  variety  of 
dissemination  activities  that  the  Federal 
Government  undertakes  hi  addition,  in 
drafting  guidelines  that  will  applv  on  a 
government-wide  basis.  OMB  has  been 
sensitive  to  the  problem  of  unintended 
consequences  and  has  tried  to  anticipate 
and  address  issues  that  could  arise 
during  the  implementation  of  these 
guidelines.  In  this  respect,  the  public 
and  agencv  comments  that  we  received 
on  the  proposed  guidelines  were  very 
helpful  and  are  greatly  appreciated.  As 
we  explained  above,  we  made  a  number 
of  revisions  to  the  guidelines  to  address 
the  concerns  raised  in  the  comments, 
and  we  also  believe  that  these  and  other 
concerns  can  be  addressed  as  well  in  the 
implementing  guidelines  that  each 
agency  will  develop  in  the  coming 
months.  In  addition,  OMB  is  issuing  the 
"capable  of  being  substantially 
reproduced"  standard  (paragraphs 
V.3.B,  V.9,  and  V.IO)  on  an  interim  final 
basis.  We  specifically  request  public 
comments  on  this  standard  over  the 
next  30  days. 

Moreover,  over  time  as  the  agencies 
and  the  public  gain  further  experience 
with  the  OMB  guidelines,  we  would 
appreciate  receiving  any  suggestions  tor 
how  OMB  could  improve  them,  lust  as 
OMB  requested  public  comment  before 
issuing  these  final  guidelines,  OMB  will 
refine  these  guidelines  as  experience 
develops  and  further  public  comment  is 
obtained. 


Dated   Septrmher  24.  2001. 
)ohn  U  Graham. 
Administrator,  Office  of  Information  and 

Rpgvlnton-  Affairs 

(iuidelines  for  En.surin«  and 
Maximizing  the  Quality   l)b|e(tlvlt^ 
rtilitv'.  and  Integrity  of  Information 
Disseminated  by  Federal  .Xgeni  les 

/  UMB  Responsitiilities 

Section  SIS  ni  \  h<  Treasury  and 
General  Ciovernment  Appropriations 
Ac\  for  FY20()1  (Public  Law  106-554) 
direils  the  Office  of  Management  and 
Budget  to  i>sue  government-wide 
guidelines  that  provide  policy  and 
(iriK  I'liural  t;uidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
qualit\ .  obiectivity.  udlity.  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  Federal 
agencies. 

//.  Agency  Responsibilities 

Section  515  directs  agencies  subject  to 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3502(a))  to— 

1.  Issue  their  own  information  quality 
guidelines  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  the  agency 
no  later  than  one  year  after  the  date  of 
issuance  of  the  OMB  guidelines: 

2.  Establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  these  OMB  guidelines: 
and 

3  Report  to  the  Director  of  OMB  the 
number  and  nature  of  complaints 
received  by  the  agency  regarding  agency 
( (impliance  with  these  OMB  guidelines 
(  oncerning  the  quality,  objectivity, 
utility,  and  integrity  of  information  and 
how  such  complaints  were  resolved. 

///  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity. 
I  'tilitv.  and  Intfgntv  of  Information 
Pi^si^minated  by  Federal  Agencies 

1  Overall  agencies  shall  adopt  a 
basic  standard  of  quality  (including 
obiectivity.  utility,  and  integrity)  as  a 
fierformance  goal  and  should  take 
appropriate  steps  to  incorporate 
informalinn  quality  criteria  into  agency 
information  dissemination  praciices. 
Quality  is  to  be  ensured  and  established 
at  le\eis  a[ipropriate  to  the  nature  and 
timeliness  of  the  information  to  be 
disseminated  Agencies  shall  adopt 
specific  standards  of  quality  that  are 
appropriate  for  tlx  \  .iriuis  categories  of 
information  the\    li^-. -innate. 

2  As  a  matter  ol  good  and  effective 
agency  information  resources 
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management,  agencies  shall  develop  a 
process  for  reviewing  the  qualitv 
(including  the  objectivity,  utilitv.  and 
integrity)  of  information  before  it  is 
disseminated.  Agencies  shall  treat 
information  quality  as  integral  to  fVfrv 
step  of  an  agency's  development  of 
information,  including  creation, 
collection,  maintenance,  and 
dissemination   This  process  shall  enable 
the  agency  tn  sub.>>tantiate  the  qualitv  of 
the  information  it  has  disseminated 
through  documentation  or  other  means 
appropriate  to  the  information. 

3  To  facilitate  citizen  review, 
agencies  shall  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
timely  correction  of  information 
maintained  and  disseminated  by  the 
agency  tnat  does  not  comply  with  OMB 
or  agenrv  guidelines.  These 
administrative  mechanisms  shall  be 
flexible,  apjiropriate  to  the  nature  and 
timelinesN  of  the  disseminated 
information,  and  incorporated  into 
agency  information  resourc:es 
management  and  administrative 
practices. 

4.  The  agency's  pre-dissemination 
review,  under  paragraph  III,-,  shall 
apply  to  information  that  the  agency 
first  disseminates  on  or  after  October  1, 
2002.  The  agency's  administrative 
mechanisms,  under  parat^raph  III. 3, 
shall  apply  to  information  that  the 
agency  disseminates  on  or  after  October 
1.  2002.  regardless  of  when  the  agencv 
first  disseminated  the  information. 

A'  Agency  Reporting  Requirements 

1   .\gencios  must  designate  the  Chief 
Informatitm  CTfficer  or  another  official  to 
be  responsible  for  agency  compliance 
with  these  guidelines. 

2.  The  agency  shall  respond  to 
complaints  in  a  manner  appropriate  to 
the  nature  and  extent  of  the  complaint. 
Examples  of  appropriate  responses 
include  personal  contacts  via  letter  or 
telephone,  form  letters,  press  releases  or 
mass  mailings  that  correct  a  widely 
disseminated  error  or  address  a 
frequently  raised  complaint. 

3   Each  agencv  must  prepare  a  draft 
report,  no  later  than  .April  1.  2002. 
providing  the  agency's  information 
quality  guidelines  and  e.xplaining  how 
such  guidelines  will  ensure  and 
maximize  the  quality,  ob)ectivitv. 
utility,  and  integrity  of  information, 
including  statistical  information. 
disseminated  by  the  agencv  This  report 
must  also  detail  the  administrative 
mechanisms  developed  by  that  agencv 
to  allow  affected  persons  to  seek  and 
obtain  appropriate  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 


not  complv  with  the  OMB  or  the  agencv 
guidelines 

4.  The  agency  must  publish  a  notice 
of  availabilitv  of  this  draft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agencv's  website,  to  provide  an 
opportunity  for  public  comment. 

5.  Upon  consideration  of  public 
comment  and  after  appropriate  revision, 
the  agency  must  submit  this  draft  report 
to  OMB  for  review  regarding 
consistency  with  these  OMB  guidelines 
no  later  than  July  1,  2002.  Upon 
completion  of  that  OMB  review  and 
completion  of  this  report,  agencies  must 
publish  notice  of  the  .uailabilitv  of  this 
report  in  the  Federal  Regi-ster.  and  post 
this  report  on  the  agent  v's  web  site  no 
later  than  October  1,  2002 

6.  On  an  annual  fiscal-year  basis,  each 
agency  must  submit  a  report  to  the 
Director  of  OMB  providing  information 
(both  quantitative  and  qualitative. 
where  appropriate)  on  the  number  and 
nature  of  complaints  received  hv  the 
agency  regarding  .igency  compliance 
with  these  OMB  guidelines  and  how 
such  complaints  were  resolved. 
Agencies  must  submit  these  reports  no 
later  than  January  1  of  each  following 
year,  with  the  first  report  due  Januarv  1 . 
2004. 

V.  Definitions 

1.  "Quality"  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 
sometimes  refer  to  these  four  statutorv 
terms,  collectively,  as  "qualitv." 

2.  "Utility"  refers  to  the  usefulness  of 
the  information  to  its  intended  users. 
including  the  public,  in  assessing  the 
usefulness  of  information  that  the 
agency  disseminates  to  the  public,  the 
agency  needs  to  consider  the  uses  of  the 
information  not  onlv  fr'un  the 
perspective  of  the  agency  but  also  from 
the  perspective  of  the  public.  As  a 
result,  when  reproducihilitv  and 
transparency  of  infurniation  are  relevant 
for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  the  agency  must  take  care 
to  ensure  that  reproducihilitv  and 
transparency  have  been  addressed  in  its 
review  of  the  information. 

3.  "Objectivitv  "  involves  two  distinct 
elements,  presentation  and  substance. 

A.  "Objectivity"  includtjs  whether 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner  This 
involves  whether  the  information  is 
presented  within  a  proper  context. 
Sometimes,  in  disseminating  certain 
types  of  information  to  the  public,  other 
information  must  also  be  disseminated 
in  order  to  ensure  an  accurate,  clear, 
complete,  and  unbiased  presentation. 


Also,  the  agency  needs  to  identify  the 
sources  of  the  disseminated  information 
(to  the  extent  possible,  consistent  with 
confidentiality  protections)  and,  in  a 
scientific  or  statistical  context,  the 
supporting  data  and  models,  so  that  the 
public  can  assess  for  itself  whether  there 
may  be  some  reason  to  question  the 
objectivity  of  the  sources.  Where 
appropriate,  supporting  data  should 
have  full,  accurate,  transparent 
documentation,  and  error  sources 
affecting  data  quality  should  be 
identified  and  disclosed  to  users. 

B.  In  addition,  'objectivity"  involves 
a  focus  on  ensuring  accurate,  reliable, 
and  unbiased  information.  In  a  scientific 
or  statistical  context,  the  original  or 
supporting  data  shall  be  generated,  and 
the  analytical  results  shall  be 
developed,  using  sound  statistical  and 
research  methods. 

i.  If  the  results  have  been  subject  to 
formal,  independent,  external  peer 
review,  the  information  can  generallv  be 
considered  of  acceptable  objectivitv. 

ii.  In  those  situations  involving 
influential  scientific  or  statistical 
information,  the  results  must  be  capable 
of  being  substantially  reproduced,  if  the 
original  or  supporting  data  are 
independently  analyzed  using  the  same 
models.  Reproducibility  does  not  mean 
that  the  original  or  supporting  data  have 
to  be  capable  of  being  replicated 
through  new  experiments,  samples  or 
tests. 

iii.  Making  the  data  and  models 
publicly  available  will  assist  in 
determining  whether  analytical  results 
are  capable  of  being  substantially 
reproduced.  However,  these  guidelines 
do  not  alter  the  otherwise  applicable 
standards  and  procedures  for 
determining  when  and  how  information 
is  disclosed.  Thus,  the  objectivitv 
standard  does  not  override  other 
compelling  interests,  such  as  privacy, 
trade  secret,  and  other  confidentialitv 
protections. 

4.  "Integrity"  refers  to  the  securitv  of 
information — protection  of  the 
information  from  unauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification. 

5.  'Information"  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms.  This 
definition  includes  information  that  an 
agency  disseminates  from  a  web  page, 
but  does  not  include  the  provision  of 
hyperlinks  to  information  that  others 
disseminate.  This  definition  does  not 
include  opinions,  where  the  agency's 
presentation  makes  it  clear  that  what  is 
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being  offered  is  someone's  opinion 
rather  than  fact  or  the  agency's  views. 

6.  "Government  information"  means 
information  created,  collected, 
processed,  disseminated,  or  disposed  of 
bv  or  for  the  Federal  Government. 

7.  "Information  dissemination 
product"  means  any  book,  paper,  map, 
machine-readable  material,  audiovisual 
production,  or  other  documentary 
material,  regardless  of  physical  form  or 
characteristic,  an  agency  disseminates  to 
the  public.  This  definition  includes  any 
electronic  document,  CD-ROM.  or  vveh 
page. 

8.  "Dissemination  "  means  agency 
initiated  or  sponsored  distribution  of 
information  to  the  public  (see  5  CFR 
1.320.3(d)  (definition  of  "Conduct  or 
Sponsor"),  Dissemination  does  not 
include  distribution  limited  to 
government  employees  or  agencv 
contractors  or  grantees;  intra-  or  inter- 
agencv  use  or  sharing  of  government 
information;  and  responses  to  requests 
for  agencv  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
other  similar  law.  This  definition  also 
does  not  include  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
public  filings,  subpoenas  or  adjudicative 
processes. 

9.  "Influential  "  when  used  in  the 
phrase  ""influential  scientific  or 
statistical  information"  means  the 
agency  expects  that  information  in  the 
form  of  analytical  results  will  likely 
have  an  important  effect  on  the 
development  of  domestic  or 
international  government  or  private 
sector  policies  or  will  likely  have 
important  consequences  for  specific 
technologies,  substances,  products  or 
firms. 

10.  "Capable  of  being  substantially 
reproduced"  means  that  independent 
reanalysis  of  the  original  or  supporting 
data  using  the  same  methods  would 
generate  similar  anahiical  results, 
subject  to  an  acceptable  degree  of 
imprecision, 

|FR  Doc.  01-24172  Filed  '*-27-01.  H  45  dnil 
BILUNG  CODE  311 0-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  0MB  Review;  Comment  Request; 
Disclosure  to  Participants 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 


summary:  The  Pension  Benefit  Cuarantv 
Corporation  ("PBGC  ")  is  requesting  that 
the  Office  of  Management  and  Budget 
('"OMB")  extend  approval,  under  the 
Paperwork  Reduction  Ac:t,  uf  d 
collection  of  information  in  its 
regulation  iin  Disclosure  tn  Participant^ 
(29  CFR  Part  4011)  (OMB  rontrnl 
number  1212-00.50)  This  nntii  r 
informs  the  public  of  the  PBGC;'s  request 
and  solicits  public  comment  on  the 
collection  of  information 
DATES:  Comments  should  be  submitted 
by  October  29.  2001, 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guarant\  (Corporation,  W.ishingtnn   Df 
20503.  Copies  of  the  request  fur 
extension  (including  the  t  oiler  turn  of 
information)  may  be  obtained  uithnut 
charge  bv  writing  to  or  visiting  the 
PBGC's  Communications  and  Publu 
Affairs  Department,  suite  240   120(1  K 
.Street,  N'W  ,  Washingtcm,  DC  20()(),t- 
4026,  or  calling  202-32b-4040  (TTY 
and  TDD  users  mav  call  800-877-8339 
and  request  connection  In  202-326- 
4040),  'The  regulation  on  Disclosure  to 
Participants  can  be  accessed  on  the 
PBGC's  Web  site  at  http:// 
www  pbgcgov, 

TOR  FURTHER  INFORMATION  CONTACT: 

Catherine  B,  Klion.  Attorney,  (Jffire  nf 
the  General  Counsel,  Pension  Benefit 
Guarantv  Corporation.  1200  K  Street, 
NW',,. Washington.  DC  20005-^026.  202- 
326-4024.  (For  TTY  and  TDD,  call  800- 
877-8339  and  request  connection  to 
202-326-4024) 

SUPPLEMENTARY  INFORMATION:  Sec  tion 
401 1  of  the  Employee  Retirement 
Income  Security  Act  of  1974  requires 
plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plans  funding  status  and  the  limits 
on  the  PBGCs  guarantee 

The  PBWTs  regulation  implementing 
this  provision  (29  CFR  Part  4011) 
prescribes  which  plans  are  subject  tn  the 
notice  requirement,  who  is  entitled  tn 
receive  the  notice,  and  the  time,  form, 
and  manner  of  issuance  of  the  notice 
The  notice  provides  rcHjipients  with 
meaningful,  understandable,  and  timely 
information  that  will  help  them  l)ecome 
better  informed  about  their  plans  and 
assist  them  in  their  financial  planning 

The  collection  of  information  under 
the  regulation  has  been  approved  h\ 
OMB  under  control  number  1212-0050 
(expires  October  31,  2001 )  The  PBCrC  is 
requesting  that  OMB  extend  its  approv  al 
for  three  years  An  agency  ma\  not 


(  ondurt  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenlh  \a!i(i  OMB  control  number 

The  PBLrC  tsiimates  that  an  average  of 
3,331  plans  per  year  will  respond  to  this 
(  ollection  of  information.  The  PBGC 
further  estimates  that  the  average  annual 
burden  of  this  collection  of  information 
is  2  1  3  hours  and  $107  per  plan,  with  an 
dM  r  cur  total  annual  burden  of  7.102 
hours  and  5355,200. 

Issued  in  Washington.  DC.  this  24lh  day  of 
September,  2001 
Stuart  A.  Sirkin, 

Director.  Corporate  Policy  and  Hesoanh 
Department. 

IFR  Doc    01-24372  Filed  ft-27-01:  8:45  ami 
BILLING  CODE  770»-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
tor  OMB  Review:  Comment  Request: 
Liability  for  Termination  of  Single- 
Employer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 


SUMMARY:  The  Pension  Benefit  Guaranty 

( ,orpnration  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
(   OMB   )  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  a 
collection  of  information  in  its 
regulation  on  Employer  Liability  (29 
CFR  Part  4062)  (OMB  control  number 
1212-0017]  This  notice  informs  the 
public  nf  Ihp  PBGC's  request  and  solicits 
]\\]h\i<.  I  orrmK  rit  on  the  collection  of 
mforni.ition 

DATES:  Comments  should  be  submitted 
by  October  29,  2001, 

ADDRESSES:  Comments  should  be. 
mailed  t    the  Office  of  Information  and 
Regulat)r\  .affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington.  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collection  of 
information)  may  be  obtained  without 
charge  bv  writing  tn  or  visiting  the 
PBGC's  Communications  and  Public 
Affairs  Department,  suite  240,  1200  K 
Strt^?t.  N\V    Washington.  DC  20005- 
4026,  or  <  alliiii:  ^02-326-4040  (TTY 
and  TDD  us'r^  may  call  800-877-8339 
and  n^ques!  i  oiinection  to  202-326- 
4040)  The  regulation  on  Employer 
I. lability  can  be  accessed  on  the  PBGC's 
Web  site  at  http://www, pbgcgov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  B,  Klion,  Attorney.  Office  of 
the  General  Counsel.  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street, 
N\V..  Washington.  DC  20005-402H,  202- 
326-4024,  (For  TTY  and  TDD,  call  800- 
877-8.3  39  and  request  connection  to 
202-326-4024) 

SUPPLEMENTARY  INFORMATION:  Section 
4062  of  the  Employee  Retirement 
Income  Security  Act  of  1974  proyides 
that  the  contributing  sponsor  of  a  single- 
employer  pension  plan  and  members  of 
the  sponsor's  controlled  group  ("the 
employer")  incur  liability  ("employer 
liability ')  if  the  plan  terminates  with 
assets  insufficient  to  pay  benefit 
liabilities  under  'he  plan  The  PBGC's 
statutory  lien  for  employer  liability  and 
the  payment  terms  for  employer  liability 
are  affected  by  whether  and  to  what 
extent  employer  liability  exceeds  30 
percent  of  the  employer's  net  worth 

Section  4062,6  of  the  PBGC's 
employer  liability  regulation  (29  CFR 
4062,6)  requires  a  contributing  sponsor 
or  member  of  the  contributing  sponsor's 
controlled  group  who  believes  employer 
liability  upon  plan  termination  exceeds 
30  percent  of  the  employer's  net  worth 
to  so  notify  the  PBGC  and  to  submit  net 
worth  information.  This  information  is 
necessary  to  enable  the  PBGC  to 
determine  whether  and  to  what  extent 
employer  liability  exceeds  30  percent  of 
the  employer's  net  worth. 

The  collection  of  information  under 
the  regulation  has  been  approyed  by 
0MB  under  control  number  1212-0017 
(expires  October  31,  2001)  The  PBGC  is 
requesting  that  OMB  extend  its  approyal 
for  three  years  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  nut 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  PBGC  estimates  that  an  average  of 
6  contributing  sponsors  or  controlled 
group  members  per  year  will  respond  to 
this  collection  of  information.  The 
PBGC  further  estimates  that  the  average 
annual  burden  of  this  collection  of 
information  will  be  12  hours  and  S2.400 
per  respondent,  with  an  average  total 
annual  burden  of  72  hours  and  $14,400 

Issued  m  Washington.  DC.  this  24th  day  of 

September   2001  ' 

Stuart  A.  Sirkin.  ' 

Ihrpctor.  Corporate  Policy  and  Research 
Department.  Pension  Benefit  Guarantv 

Corporation 

(FR  Dru    01-24373  Filed  9-27-01:  845  ami 

BHJJNG  COO€  770S-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 

the  tollmving  [)ri)posdl(s)  for  the 
collection  of  information  to  the  (Office  of 
Management  and  Budget  fr)r  review  and 
approval, 

Summun,-  of  Proposallsl: 

(1)  Collfctinn  title:  Verification  of 
Supplemental  Annuity, 

(2)  Fnrmlsl  submitted:  G-88P.1,  G- 
88P  2 

(3)  OMB  \umher:  N/A. 

(4)  Expiration  date  of  current  OMB 
clearance:  N/A, 

(5)  Type  of  request:  New, 

(6)  Respondents:  Business  or  other- 
for-profit 

(7)  Estimated  annual  number  of 
respondents:  90 

(8)  Total  annual  responses:  90, 

(9J  Total  annual  reporting  hours:  180, 
(10)  Collection  description:  Under 
Section  2(b)  of  the  Railroad  Retirement 
Act.  the  Railroad  Retirement  Board  pays 
supplemental  annuities  to  qualified 
annuitants  The  collection  will  obtain 
information  from  railroad  employers 
needed  to  insure  that  the  supplemental 
annuities  are  correctly  adjusted  and  that 
the  supplemental  tax  credits  and 
liabilities  a^'  correct 

AOOmONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  r;ollection  should  be 
addressed  to  Ronald  I  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago.  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  (RRB).  at 
the  Office  of  Management  and  Budget. 
Room  10230,  New  Executive  Office 
Building.  Washington,  DC  20503, 

(^huck  .Mierzwa, 

Clearance  Officer. 

IFR  Ooi    01-24286  Filed  9-27-01.  8  45  am) 

BILUNG  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  (To  be  published 
Wednesday.  September  26.  2001). 
STATUS:  Closed  meeting, 
PLACE:  450  Fifth  .Street.  NW.. 
Washington,  UC. 


TIME  AND  DATE  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Monday,  September  24,  2001 
at  11:30  a.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  was  added  to  the 
closed  meeting  held  on  Monday, 
September  24.  2001:  regulatory  matter 
regarding  financial  institutions. 

Commissioner  Unger.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  delegated 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  September  25.  2001, 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc,  01-24450  Filed  9-26-01:  10:21  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub,  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
held  the  following  additional  meeting 
during  the  week  of  September  24,  2001: 
a  closed  meeting  was  held  on  Tuesday. 
September  25.  2001.  at  10:45  a.m. 

Commissioner  Unger.  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9){A),  {9)(B),  and 
(10)  and  17  CFR  200.402(a)(5),  (7),  9{i), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matter  of  the  closed 
meeting  held  on  Tuesday,  September 
25.  2001.  was:  institution  of  an 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission  , 

priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 
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The  Office  of  the  Secretarv'  at  (202) 
942-7070. 

Dated:  September  25,  2001. 
Jonathan  G.  Katz, 

Secrctar, 

IFR  Dor.  01-24451  Filed  9-26-01;  10:21  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  1.  2001:  closed 
meetings  will  be  held  on  Tuesday. 
October  2,  2001  at  10:30  a.m.  and 
Thursday,  October  4,  2001,  at  10:00  a.m. 
and  an  open  meeting  will  be  held  on 
Wednesday,  October  3,  2001,  in  Room 
1C30,  the  William  O.  Douglas  Room,  at 
10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(A),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(5),  (7).  9(i). 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
2,  2001  and  Thursday,  October  4,  2001. 
will  be: 

Institution  and  settlement  of 
injunctive  actions:  smd 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

The  subject  matters  of  the  open 
meeting  scheduled  for  Wednesday, 
October  3,  2001,  will  be: 

1.  The  Commission  will  consider  a 
recommendation  to  adopt  final 
amendments  to  its  broker-dealer  books 
and  records  rules,  Rule  17a-3  and  Rule 
1 7a— 4  under  the  Securities  Exchange 
Act  of  1934.  The  amendments  to  Rule 
17a-3  would  clarify  and  expand 
recordkeeping  requirements  with 
respect  to  purchase  and  sale  documents, 
customer  records,  associated  person 
records,  customer  complaints,  and 
certain  other  matters.  The  amendments 
to  Rule  17a-4  would  expand  the  types 
of  records  that  broker-dealers  must 
maintain  and  require  broker-dealers  to 


maintain  or  promptly  produce  certain 
records  at  each  office  to  which  those 
records  relate.  These  amendments  are 
designed  to  assist  securities  regulatcirs. 
particularly  state  securities  regulators, 
when  conducting  sales  practit.f^ 
examinations  of  broker-dealers  These 
amendments  were  originally  proposed 
on  October  22.  1996  (see  Exchange  Act 
Release  No   378,50.  61  FR  55593  (Oct. 
28.  1996)),  and  were  reproposed  on 
October  2.  1998  (see  Exchange  Act 
Release  No.  40518,  63  FR  54404  (Oct.  9. 
1998)). 

For  further  information,  please 
contact  Michael  Macchiaroli.  ,'\ssociate 
Director,  Division  of  Market  Regulation 
at  (202)  942-0132.  Thomas  McGowan. 
Assistant  Director.  Division  of  Market 
Regulation  at  (202)  942-i886.  or  Bcmnie 
Gauch.  Attomev.  Division  of  Market 
Regulation  at  (202)  942-0765 

2.  The  Commission  will  consider  a 
recommendation  to  propose 
amendments  to  Rule  17f-4  under  the 
Investment  Company  Act  of  1940.  the 
rule  that  governs  investment  companies' 
use  of  securities  depositories  The 
proposed  amendments  would  permit 
additional  types  of  organizations  to 
operate  as  depositories  under  the  rule, 
allow  depositories  to  perform  additional 
functions,  and  expand  the  types  of 
investment  companies  that  can  rely  on 
the  rule. 

For  further  information,  please 
contact  Hugh  P.  Lutz,  Attorney,  Division 
of  Investment  Management,  at  (202) 
942-0690 

3.  The  Commission  will  consider 
approving  proposed  amendments  to  its 
debt  collection  rules  to  conform  to  the 
Debt  Collection  Act,  as  amended,  and 
the  Federal  Claims  Ciollection 
Standards,  as  amended:  the  rule 
amendments  would  facilitate  offset  of 
unpaid  debts  against  amounts  owed  by 
the  government  to  the  debtor,  and 
permit  administrative  garnishment  of 
non-federal  wages. 

For  further  information  contact, 
please  contact  Kenneth  H  Hall.  Division 
of  Enforcement  at  (202)  942-4635 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  25.  2001. 
lonathan  G.  Katz. 
Sfcrftary 
IFR  Do<    01-24452  Filed  »-2f>-{)l;  10:21  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[REL.  NO.  44839/September  24  2001] 

Securities  Exchange  Act  of  1934; 
Order  Regarding  Government 
Securities  Reconciliations 

Section  36  of  the  Securities  Exchange 
Act  of  1934  (  "Exchange  Act"  ) 
authorizes  the  Commission,  by  rule, 
regulation,  or  order,  to  conditionally  or 

unconditionallv  exempt  any  person, 
se(  urit\ .  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Exchange  Act  or  any 
rule  or  regulation  thereunder,  to  the 
extent  that  such  exemption  is  necessar)' 
or  appropriate  in  the  public  interest, 
and  IS  consistent  with  the  protection  of 
investors  In  light  of  the  events  of 
September  1 1 ,  2001 ,  and  to  facilitate  the 
(irrlerlv  reconciliation  of  transactions  in 
yii\ernment  securities,  the  Commission 
has  determined  to  provide  broker- 
dealers  with  certain  relief  under 
Exchange  Act  Rules  15c3-l  and  15c3- 
3.  Accordinglv. 

/( IS  Ordfred.  pursuant  to  Section  36 
of  the  Exchange  Act.  that. 

Broker-dealers  need  not  consider  the 
17th.  18th,  19th,  JOth  ,ind  21st  of 
September  2001   ■>-  'ii-mess  or  calendar 
days  for  purposes  i  i  taking  deductions 
when  computing  net  capital  under  Rule 
15c3-l  or  for  [lurjMiK.-^  i  if  determining 
the  amount  ot  i  ash  ana  or  qualified 
securities  required  to  be  maintained  in 
a  'Speri,il  Resen.  e  Bank  for  the 
Exclusive  Benefit  mI  I  ustomers"  in 
accordance  with  the  formula  set  forth  in 
Exhibit  A  to  Rule  15c3-3  arising  from 
aged  fail  transactions  in  government 
securities  and  unresolved  reconciliation 
differences  with  accounts  or  clearing 
( (irporations  or  depositories  involving 
go\emment  securities. 

//  IS  Further  Ordered,  That 

Broker-dealers  subject  to  paragraph  (e) 
of  Rule  15c3-3  that  must  maintain  with 
a  bank  a  "Special  Reser\e  Bank  Account 
for  the  Exclusive  Benefit  of  Customers" 
and  perform  the  computation  specified 
in  paragraph  (e)(1)  of  Rule  15c3-3  as  of 
Friday.  September  21.  2001.  need  not 
deposit  until  1  00  pm  on  Tuesday, 
September  25.  2001 .  the  amount  of  cash 
and'or  qualified  securities  required  to 
be  maintained  in  such  an  account, 
rather  than  one  hour  after  the  opening 
of  banking  business  on  that  day 

B\  itie  C^omniission. 
lonathan  G.  Katz, 
Secretary. 
[FR  Dot    (n-:'4-i2q  Filed  <>-2"-01,  8:45  am) 

BILUNC  CODE  801 0-01 -M 


49728 


Federal  Register /Vol.  66.  No.  189    Friday.  September  28,  2001 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  34-44831 :  File  No.  500-22] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Approving  a  Request  for  an 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

September  21.  2001.  1 

Pursuant  to  Spction  19fa]  of  the 
Securities  E.xchdngp  Act  of  1934 
{■■Act" ■)."  notice  is  hereby  given  that  on 
August  24.  2001.  MBS  Clearing 
Corporation  (•'MBSCC")  filed  with  th^' 
Securities  and  Exchange  Commission 
["Commission")  an  application 
requesting  that  the  Commission  grant 
MBSCC  full  registration  as  a  clearing 
agency  or  in  the  alternative  extend 
MBSCC's  temporary'  registration  as  a 
clearing  ager\cy  until  such  time  as  the 
Commission  is  able  to  grant  MBSCC^ 
permanent  registration-  Thf 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend 
MBSCC's  temporary  registration  d>  a 
clearing  agency  through  March  31,  2002 

On  February  2.  1987.  pursuant  to 
Sections  17A(b)  and  19(aJ  of  the  Act  ^ 
and  Rule  17Ab2-l  promulgated 
thereunder. ■•  the  Commission  granted 
MBSCC  registration  as  a  clearing  agenc\ 
on  a  temporary  basis  for  a  period  of 
eighteen  months  '  The  Commission 
subsequently  has  extended  MBSCC's 
registration  through  September  30. 
2001.^ 

The  Government  Securities  Cleanns 
Corporation  ( "GSCC").  the  Emerging 
Market  Clearing  Corporation  ("EMCC "). 
and  MBSCC  are  currently  taking  step> 
toward  the  integration  of  GSCC.  EMC:C. 
and  MBSCC  and  the  acquisition  of  these 
clearing  agencies  by  The  Depository 
Trust  and  Clearing  Corporation   In  order 
to  have  time  to  study  the  affect  of  the 
acquisition  and  integration  on  MBSCX.s 
governance  and  organizational 


'  15  ISC   78s(a).  * 

-  Letter  from  Jeffrey  F.  Ingber  Managing  Director. 
General  Counsel  and  Secretar\.  MBSCC  (August  21. 
'20011 

M3  L  S  C  78q-lfb)  and  78s(a). 

'17CFR  240.17Ab2-l. 

■  Securitips  Exchange  Act  Release  No.  24046 
IFeb^ua^^  Z.  19871.  52  FR  3218 

"Secunties  Exchange  Act  Release  Nos.  25957 
(August  2.  19881.53  FR  29357:  27079  (julv  31. 
1184!   54  FR  34212;  28492  (September  28^  19901  53 
FR  4!  148.  29751  (September  27,  1991).  56  FR 
50602;  31750  (January  21.  1993).  58  FR  6424:  33348 
(December  15.  1993).  58  FR  68183;  33132 
(December  21    1994).  54  FR  67743.  37372  (|unp  26. 
1996).  61  FR  35281:  38784  dune  27.  1997).  62  FR 
)h5H7:  39776  (March  20.  1998),  63  FR  14740;  41211 
(Manh  24.  1999).  64  VH  15854:  42568  (March  73, 
21X101   65  FR  16980;  and  44089  (March  21.  2001). 
*i6  FR  lb41 


structure,  the  Commission  is  e.xtending 
MBSCC's  registration  as  a  clearing 
agency  on  a  temporary  basis  thrfiugh 
March  31.  2002. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views. 
and  arguments  will  be  considered  bv  the 
Commission  in  granting  registration  or 
institution  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  Section  19(a)(1)  of 
the  Act."  Persons  making  written 
submissions  should  file  si.x  copies 
thereof  with  the  Secretary.  Securities 
and  E.xchange  Commission.  450  Fifth 
Street,  N.W  ,  Washington.  D.C.  20549. 
Copies  of  the  amended  application  for 
registration  and  all  written  comments 
will  be  availabh'  for  inspection  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549  All  submissions  should  refer  to 
File  No.  600-22  and  should  be 
submitted  by  October  19.  2001 

It  Is  Therefore  Ordered  that  MBSCCs 
temporary'  registration  as  a  clearing 
agency  (File  \o  600-22)  be  and  hereby 
is  extended  through  March  31.  2002. 

For  the  Cotnmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authori(v  " 

Ntargaret  H.  .MrFarland. 

Deputy  Secretary. 

[FR  Dor   01-24278  Filed  9-27-01 ,  8  45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44830;  File  No.  SR-PCX- 
2001-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Changes  in  Marketing  Fees 

September  21.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  KuIp  19b-^  thereunder.- 
notice  is  hereby  given  that  on  August 
30.  2001.  the  Pacific  E.xchange.  Inc. 
("PCX')  filed  with  the  .Securities  and 
Exchange  Commissirm  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
the  iH'.X  has  prepared.  The  Commission 
is  publishing  this  notice  to  solicit 


•15  (i.S.C.  78s(a)(l). 
■17CFR200.30-3(a)|16). 
M5  1I.SC.  78s{bHl). 
-•17CFR240.19b-4. 


comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  change  the 
amount  of  the  marketing  fee  that  it 
currently  imposes  on  options 
transactions,  A  copy  of  the  proposed 
new  schedule  of  fees  is  available  at  the 
PCX  and  at  the  Commission.  The  PCX 
also  proposes  to  rebate  excess  marketing 
fees  on  a  monthly  rather  than  a 
quarterly  basis. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpese  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  fe,xt  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  the 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PCX  currently  collects  a 
marketing  fee  of  SO. 40  per  market  maker 
contract  in  equity  options  traded  on  the 
PCX.^  Trades  between  market  makers, 
including  trades  between  market  makers 
and  Lead  Market  Makers  ( "LMMs ")  are 
not  subject  to  the  marketing  fee. 

The  PCX  segregates  the  funds  by 
trading  post  and  makes  the  funds 
available  to  LMMs  for  their  use  in 
attracting  orders  in  the  options  traded  at 
the  posts.  The  LMMs  are  obligated  to 
account  to  the  PCX  for  the  use  that  they 
make  of  the  funds.  The  LMMs,  and  not 
the  PCX,  make  all  determinations 
concerning  the  amount  that  they  may 
pay  for  orders,  as  well  as  the  types, 
sizes,  and  other  factors  relating  to  orders 
that  qualify  for  payment.  The  PCX 
provides  administrative  support  to  the 
LMMs,  keeping  track  of  the  number  of 
qualified  orders  each  firm  directs  to  the 
PCX  and  making  the  necessary  debits 
and  credits  to  the  accounts  of  the  LMMs 
and  member  firms. 

The  PCX  periodically  rebates  to  PCX 
market  makers  the  marketing  fees  that 
the  LMMs  have  not  paid  to  order  flow 


'  Sep  .Sw  urities  Exchans''  AtA  Koleasp  No.  43290 
(SeptemlMT  13,  2000),  65  FR  5721:1  (.Septembor  21 . 
2000)  (order  approving  .SK-K:X-OO-30|. 
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providers.''  The  amount  refunded  to 
each  market  maker  is  based  on  the 
percentage  of  the  total  marketing  fees 
that  the  market  maker  paid  at  each 
trading  post  during  the  rebate  period. 
Currently,  the  PCX  rebates  excess 
marketing  fees  to  PCX  market  makers  on 
a  quarterly  basis. 

The  PCX  is  proposing  to  eliminate  its 
current  fee  of  $0.40  per  contract  and  to 
replace  it  with  new  fees,  per  option 
issue,  as  set  forth  in  the  PCX's  Schedule 
of  Rates.  Only  the  amount  of  the  fee  is 
being  changed.  The  PCX  intends  to 
collect  the  marketing  fees  set  forth  in 
the  Schedule  of  Rates  beginning  with 
the  September  trade  month  and 
continuing  until  further  notice. 

The  PCX  is  also  proposing  to  change 
its  method  of  rebating  excess  marketing 
fees  to  market  makers.  Specifically,  the 
PCX  intends  to  rebate  the  fees  on  a 
monthly,  rather  than  quarterly,  basis. '^ 

2.  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.f'  The  PCX  believes  that 
the  proposal  has  been  designed  to 
provide  for  the  equitable  allocation  of 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities,  and  therefore  furthers  the 
objectives  of  Section  6[b){4)  of  the  Act.' 
The  PCX  also  believes  that  its  proposed 
change  with  respect  to  the  rebating  of 
excess  marketing  fees  has  been  designed 
to  facilitate  transactions  in  securities 
and  to  promote  just  and  equitable 
principles  of  trade,  thereby  furthering 
the  objectives  of  Section  6(b)(5)  of  the 
Act." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  PCX  received  eleven  written 
comment  letters  and  e-mails  on  the 


proposal.^  Generally,  these  commenters 
maintained  that  the  proposal  should  not 
be  adopted  because  it  would  impair  the 
quality  of  the  PCX's  markets  bv 
reducing  depth  and  liquidity;'"  would 
raise  antitrust  concerns."  would 
adversely  impact  options  prices:'^ 
would  be  difficult  to  detect  or  prevent 
an  LMM's  misuse  of  funds;' '  would 
constitute  an  improper  delegation  of 
authority  to  private  parties;'"  would 
subject  the  PCX  to  litigation;''  and, 
generally,  would  be  unfair" 

The  PCX  believes  that  the  vast 
majority  of  these  concerns  were 
addressed  and  resolved  in  the 
Commission's  order  approving  the 
proposal  of  the  Intemational  Securities 
Exchange  ("ISE")  concerning  pavment 
for  order  flow.'"  The  PCX  believes  that 
the  PCX's  fee  change  proposal,  like  the 
ISE's  proposal,  is    a  reasonalilc 
competitive  response  '    *    *  to  the 
adoption  of  similar  payment-for-order- 
flow  programs  on  other  exchanges."  '" 
The  PCX  contends  that,  because  its 
proposal  involves  marketing  fees  that 
are  set  on  a  per  issue  basis,  in  amounts 
ranging  horn  SO  to  Si. 00  per  contrac  t,  it 
is  substantially  similar  to  the  program  of 
the  Philadelphia  Stock  Exchange 
("Phlx")  whereby  the  Phlx  imposes  a 
Si. 00  fee  in  certain  issues  (j  p  .  the  "Top 


■•  See  Securities  E.xchange  .^^t  Release  No  44071 
(March  13,  2001),  66  FR  15939  (March  21   20011 
(SR-PCX-01-08) 

'  L'nder  the  current  quarterU  rebate  program,  the 
PCX  would  issue  a  rebate  for  the  quarterly  peruxi 
that  includes  the  luly,  August,  and  September  trade 
months.  During  the  transition  to  monthly  rebates, 
the  PCX  anticipates  that  it  would  rebate  the  excess 
funds  that  were  collected  for  the  July  and  ,^ugust 
trade  months,  and  thereafter  begin  administering 
the  rebates  on  a  monthly  basis 

"ISIJ.S.C  78f(b), 

-  15U.S.C  78f(b)(4). 

•15U.S.C.  78flb)l5). 


•Thes.'  ini iudfd  the  following  letter  from  Karini 
Tahawi  (and  other  PCX  market  makers)  to  the  PCX 
Board  ol  (>'\ernnr<.,  dated  |uly  23.  2001  ("Tahawi 
JHtter   1.  letter  from  David  B.  Bayless.  Morrison  & 
Foersler  LLP,  to  the  PtlX  Board  of  Governors,  dated 
UiK  23,  2001  (   Baviess  letter"),  letter  from  |oel 
tireentierg.  Susquehanna  International  Group,  to 
Thoma'.  h  f  onnaghdn.  PCX.  dated  August  9.  2001 
(   (.reentierK  letter  );  letter  from  Paul  Liang.  PCX 
Lessors  Assixiation  to  the  PCX  Board  of  Governors 
(undated!  I    Liang  letter   1,  letter  from  the  Pacific 
E\r  hangc  Markei  Maker  .\ssiK:iation  to  the  PCX 
Board  of  Covemors.  dated  .August  14,  2001 
i    PFMM.^  letter   I,  e-mail  from  Richard  Cabanes. 
PCX  mariket  maker  to  Stephen  Edman.  PCX.  dated 
August  14,  2001  (Cabanes  e-mail");  e-mail  from 
lamisnn  Stn)fs,  PCX  maiket  maker,  to  Stephen 
tdman,  PCX.  dated  Augu.st  15.  2001  ("Strofs  e- 
mail   ),  e  mail  from  Mark  Cormier.  PCX  market 
maker,  to  the  1»CX  Rates  and  Charges  Committee. 
dated  August  15   2001  ("Cormier  e-mail");  e-mail 
from  Mark  Cormier  Pacific  Research  and  Trading 
(   PRT   )  to  the  ["CX  Rates  and  Charges  Committee. 
dated  August  15.  2001  (PRT  e-mail'  );  letter  from 
Mark  Cormier.  Pi'.X  market  maker,  to  the  K^X  Board 
of  Governors  lundatedl  I   t.onnier  letter"!;  e-mail 
from  Ronald  Chin  to  Mike  king,  PCJC  dated  August 
22.  2001  ('Chin  e-mail) 

'"Tahawi  letter  Bavless  letter;  Liang  letter: 
( jirbanes  letter  Strofs  letter  r^rinnier  e-mail;  PRT  e- 
maii,  Cormier  letter 

'■  Tahaw)  letter,  Baviess  lett.T  (.reenberg  letter; 
PEMMA  letter   HKT  letter,  (^jrmie:  letter 

'•  Bavless  letter,  Liang  letter 

'  ■  Bavless  letter.  PF.MMA  letter. 

'♦Greenberg  letter  PEMMA  letter. 

"Chin  e-mail 

"•Bavless  letter. 

'  ■  See  Sei  unties  Exchange  Act  Release  No.  43833 
(lanuan.  10,  2001).  66  FR  7822  (januar>  25.  2001) 
("ISE  Reloaie"). 

"Id 


120  Options  nn  the  Phlx'1  and  $0  in 
others  '" 

The  Pt.X  believes  that  its  proposed 
rule  change  is  reasonable  and  equitable 
because,  like  the  ISEs  payment  for 
order  flow  program,  its  fee  has  been 
"designed  to  enable  the  Exchange  to 
compete  with  other  markets  in  attracting 
options  business  ■  -'  In  this  regard,  the 
PCX  asserts  that  it  needs  greater 
npxibilitv  in  Its  marketing  fee  structure 
in  order  to  compete  effectively  with  the 
other  options  exchanges. 2'  According  to 
the  Pr.X  while  payment  for  order  flow 
fees  mav  be  unaffordable  to  some 
market  makers  the  Commission  has 
found  thai  "thf  dot*  rrainatjon  to  impose 
them  is  a  business  liecision  legitimately 
made  bv  the  Exchange  in  assessing  the 
( osts  that  must  be  assumed  if  it  is  to 
remain  competitive  as  a  market 
center    -  The  PCX  also  noted  that, 
under  its  proposal,  no  distinctions  are 
made  among  PCX  members  with  respect 
to  the  amounts  that  they  must  pay. 

The  PCX  also  noted  its  disagreement 
with  the  contention  of  certain 
commenters  -^ '  that  the  proposal  would 
involve  an  improper  delegation  of 
authority  from  the  PCX  to  private 
parties,  the  PCX  asserted  that,  although 
it  considered  suggestions  and  other 
input  from  the  PCX  membership  on  the 
proposed  rate  schedule,  it  also 
considered  objective  data  -*  and 
ultimately  made  the  final  determination 
itself  as  to  the  specific  fees  to  be  charged 
per  issur  bv  virtue  of  this  rule  filing. 
With  regard  to  the  antitrust  concerns 
raised  bv  some  of  the  commenters,  the 
PCX  noted  that  it  has  consulted  with  its 
legal  counsel  on  antitrust  issues  and 
concluded  that  the  proposal  is 
consistent  with  the  antitrust  laws. 

As  to  the  PCX's  ability  to  detect  and 
prevent  an  LMM  -•  possible  misuse  of 
funds,  the  PCX  i  iti'd  to  the 
Commission  s  order  approving  the  ISEs 
payment  for  fuifj  Hins  program,  in 
which  the  (.luiiiiii^M    1.  stated  that  it 
"expects  Ithati  the  ISE.  in  fulfillment  of 
its  self-regulator\'  function,  will  be  alert 
to  any  inappropriate  expenditure  of 
such  funds,  in  the  service  of  particular 
members,  or  for  use  of  these  funds  to 


'•Sep  Securities  Exchange  Act  Release  No  43177 
(August  18.  2001),  65  FR  54330  (August  25,  2000) 

'"ISE  Release,  supra 

^'  The  PCX  added  that,  in  the  ISE  Release,  the 
Commission  stated  that  "the  V  S  options  markets 
are  in  the  midst  of  profound  and  dynamic  structural 
change,  resulting  from  the  intense  competition  (or 
options  order  flow  "  ISE  Release,  supra 

"W 

"Greenberg  letter,  PEMMA  letter 

'*  According  to  the  PCX,  this  data  included 
trading  volume  per  issue,  PCX  market  share  per 
issue,  disposition  of  previous  marketing  fees 
collected,  relative  size  of  each  trading  crowd,  and 
other  such  information 
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encourage  trades  on  other 
exchanoes,"  -'' 

Finally,  in  support  of  its  position  th*' 
PCX  included  the  following  quote  from 
the  Commission's  order  approving  the 
ISE's  payment  for  order  flow  proposal: 

i'dymHnt  for  order  lloxv  assumes  many 
different  forms  and  guises — as  numerous  as 
the  many  different  kinds  of  incentives 
granted  to  order  flow  providers  to  induce 
them  to  send  their  business  to  them.  Without 
more,  this  form  of  payment  or  incentive — 
however  objectionable  to  some — cannot  be 
said  to  be  in  itself  inconsistent  with  the  Act 
while  other  forms  are  accepted  as  consistent 
with  the  Act.  In  this  context,  the  ISE  proposal 
cannot  be  said  to  constitute  an  undue  burden 
on  romppfition,-'* 

In  the  light  of  all  of  the  foregoing,  the 
PCX  believes  that  is  proposal  is 
consistent  with  the  Act.  the  rules 
thereunder,  and  the  Commission's  order 
approving  the  ISE's  payment  for  order 
flow  plan,-" 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  PCX  has  designated  the 
foregoing  as  a  fee  change  pursuant  to 
Section  iq{b)(3)(A)  of  the  Act  2«  and 
Rule  iqb-4{f)i2;  thereunder.-'' the 
proposal  h^s  become  effective 
immediately  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to' 
the  Commission  that  such  action  is 
necessary-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  i^f  the 
purposes  of  the  AcA. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  th*'  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  si.x  copies  thereof  with  the 
Secretary-.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.,  DC  20549-0609  Copies  of 
the  submission,  all  subsequf-nt 
amendments,  all  written  statements 
with  respect  to  the  proposod  rul" 
change  that  are  filed  with  thf 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 


-'ISE  Relnaso,  supra. 

"W  (footnotes  omitted). 

"Id. 

"ISIiS.C.  78s(b)(3)fA). 

"17  (FK  ^40  19b-t(f). 


public  in  accordance  with  the 
provisions  of  .5  U.S.C.  552,  will  he 
a\ai!ahle  for  inspection  and  copying  in 
the  (Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington.  DC  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-200]- 
37  and  should  be  submitted  bv  October 
19,2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  .Miharland. 

Deputy  SecKtan. 

|FR  Uoc.  01-24330  Filed  9-27-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44829;  File  No.  SR-Phlx- 
2001-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Alternative  Wheel 
Allocation  Model 

September  21.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act"),'  and  Rule  19l>-4  thereunder. - 
notice  is  herebv  given  that  (m  March  6. 
2001.  the  Philadelphia  Stock  E.xchange. 
Inc.  CPhlx"  or  "Exchange  ")  filed  wifh 
the  Securities  and  Exchange 
Commission  ("Commission  ")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phlx  submitted  Amendment  No   1 
on  May  21.  2001. '  The  Commission  is 
publishing  this  notice  to  solicit 


'"17C:FR  200.30-3(a)(12). 

'  i5i;.s.c:.  78s(iii(i). 

-l-t:FR240.19t>-4. 

'  letter  from  Richard  .S.  Rudolph.  Counsel.  Phlx. 
to  Nancy  ].  .Saiiow.  Assistant  Director.  Divisioo  of 
Market  Regulation  ('Division'").  Commission,  dated 
.May  17.  2001  (Amendment  No.  1").  In 
Amendment  No.  1  the  Phlx  amended  the  proposed 
rule  change  hy  deleting  rule  language  which  would 
have  sat  forth  a  minimum  participation  pert  cntsge 
of  30%  for  specialists  and  a  maximum  p.micipalion 
pert:entage  of  60%  for  any  single  Wh.'cl  panu.ip.int 
In  addition,  in  Amendment  No.  1  the  Phlx  further 
amended  its  proposal  to  specify-  that  the  '  Review 
Period.  ■  during  which  the  specialist  and  cruwil 
participants  mav  earn  Participation  Units,  will  last 
a  maximum  of  14  calendar  days.  Finally,  the  Phi\ 
corrected  several  minor  typographical  errors 
contained  in  the  original  filing.  The  substant  p  nf 
Amendment  .\o.  1  is  incorporated  intu  the 
description  of  the  proposed  nde  change  m  Sot  tion 
II.A..  below. 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes,  on  a  six-month 
pilot  basis,  to  amend  Exchange  Options 
Floor  Procedure  Advice  ('"OFPA  ")  F-24. 
AUTO-X  Contra-Party  Participation,  to 
allow  specialists,  on  an  issue-by-issue 
basis,  to  elect  to  implement  a  new  order 
assignment  model  for  contra-side 
participation  in  orders  delivered  via 
AUTOM  and  automatically  executed  via 
AUTO-X. ■♦  The  proposed  order 
assignment  model  set  forth  in  new 
proposed  Section  (e)(ii)  of  OFPA  F-24  is 
called  the  Alternative  Wheel  Allocation 
Model  C-Moder'). 

The  proposed  new  rule  text  is  as 
follows.  Proposed  new  language  is  in 
italics. 

F-24     AUTO-X  Contra-Partv 
Participation  (The  Wheel) 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

{e)(i)  Wheel  Rotation/Assigning 
Contracts— AUTO-X  participation  shall 
be  assigned  to  Wheel  Participants  on  a 
rotating  basis,  beginning  at  a  random 
place  on  the  rotational  Wheel  each  day. 
from  those  participants  signed-on  in 
that  listed  option  at  that  time.  At  a 
minimum,  the  Wheel  shall  rotate  and 
assign  contracts  depending  upon  the 
size  of  the  AUTO-X  guarantee,  as 
follows. 
1-10  contracts 
every  2  contracts; 
11-25  contracts 
every  5  contracts; 
26  and  more 
every  10  contracts 

The  Options  Committee,  or  its 
designees,  may  approve  a  Wheel 
rotation  in  a  size  larger  than  the 
minimum  stated  above,  if  requested  by 
the  specialist  and  Wheel  participants. 
However,  the  Wheel  may  not  rotate  in 
a  size  larger  than  ten  contracts. 

Each  remaining  portion  shall  be 
successively  assigned  to  individual 
Wheel  Participants  on  that  same  basis. 


'  .MTOM  is  the  Ext  hansjes  electrDiilt  tirder 
deliver)  and  reporting  system,  whiih  provides  for 
the  auJomalir  entry  and  routing  nf  equit\  option 
and  index  option  orders  to  the  Ext  hange  trading 
flixjr  Oders  delivered  through  At  "TOM  may  be 
executed  manually;  allemativeU,  certain  orders  are 
eligible  for  ACTOMs  aulomalit,  execution  feature. 
■W  TC>-X.  Fx]uily  option  and  index  option 
specialists  are  recjuired  by  ihi;  Exchange  to 
participate  in  At 'TOM  and  its  features  and 
enhancements  Option  orders  entered  bv  Exchange 
members  into  .M'TOM  are  routed  to  the  appropriate 
specialist  unit  on  the  E.xchange  trading  floor. 
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The  specialist  shall  receive  the  first 
execution  of  the  day;  thereafter,  if  four 
or  less  ROTs  are  participating  on  the 
Wheel,  the  specialist  shall  participate  in 
a  normal  rotation.  However. if  an  average 
of  five  to  15  ROTs  have  signed-on  the 
Wheel,  the  specialist  shall  receive  oven- 
fifth  execution;  if  an  average  of  16  or 
more  ROTs  have  signed-on  the  Wheel, 
the  specialist  shall  receive  everv  tenth 
execution,  unless  Wheel  participation 
falls  below  ten  participants  at  any  time, 
then  the  specialist  shall  automaticallv 
participate  in  a  normal  rotation. 

Exception  to  the  normal  rotation; 
With  the  unanimous  consent  of  Wheel 
participants  in  an  option  and  approval 
of  the  Options  Committee  Chairman  or 
his  designee,  the  specialist  shall  receive 
an  enhanced  participation  substantiallv 
equivalent  to  twice  the  number  of 
contracts  as  other  crowd  participants 
where  the  Enhanced  Specialist 
Participation  of  Rule  1014(g)(ii)  applies. 

The  provisions  of  this  clause  lelfi)  will 
not  apply  under  circumstances  where 
clause  leimi  applies. 

mi  Alternative  Wheel  Allocation 
Model.  The  Alternative  Wheel 
Allocation  Model  (the  "Model"!  is  a 
method  for  allocating  Wheel 
participation  with  respect  to  certain 
Eligible  Options  las  defined  belowi.  In 
general,  the  Model  allocates  contracts 
that  comprise  Ai'TO-X  during  a 
"Trading  Period"  las  defined  below)  bv 
taking  into  account  the  participation  of 
Wheel  Participants  in  non-Wheel 
contracts  and  trade  effected  during  a 
"Review  Period"  fas  defined  below  I  that 
immediately  precedes  the  Trading 
Pertod.  The  Model  allocates  contracts 
for  a  given  Trading  Period  based  on  the 
number  of  "Participation  Units"  las 
defined  below)  earned  bv  the  Wheel 
Participant  during  the  immediately 
preceding  Review  Period. 

Participation  Units  will  be  awarded  to 
a  Wheel  Participant  based  on  a 
weighted  "Ratio"  (as  defined  belowi  of 
the  sum  of  such  Wheel  Participant's  in- 
person,  non-Wheel  agency  contracts 
traded  and  the  number  of  such  Wheel 
Participant's  in-person,  non-Wheel 
agency  trades  executed  during  the 
Review  Period,  divided  by  the  sum  of  all 
in-person,  non-Wheel  agency  contracts 
traded  and  all  in-person,  non-Wheel 
trades  executed  during  the  Review 
Period  in  the  Eligible  Option. 

The  purpose  of  the  Model  is  to  reward 
liquidity  providers  by  assigning 
contracts  with  respect  to  Auto-X  orders 
in  Eligible  Options  executed  during  a 
given  Trading  Period  to  each  Wheel 
Participant  in  a  manner  that  ivill 
approximate  the  product  of  the  Ratio  las 
defined  below)  and  the  number  of 


contracts  eligible  for  allocation  on  thf 
Wheel. 

With  respect  to  any  Trading  Period, 
the  Ratio  for  a  Wheel  Participant  with 
respect  to  an  Eligible  Option  shall  he 
equal  to  the  sum  lexpressed  as  a 
percentage,  rounded  to  the  nearest  1 
percent!  of  A  and  B.  where: 

A  =  80%  oflal  the  number  of  Eligible 
Contracts  effected  bv  the  Wheel 
Participants  in  the  Eligible  Option 
during  the  previous  Review  Period, 
divided  by  lb!  the  number  of  al!  Eligible 
Contracts  effected  by  all  Wheel 
Participants  in  the  Eligible  Optmn 
during  the  pre\;ou.s  Review  Period. 
And 

B  -  20%  oflal  the  numlier  of  non- 
Wheel  agency  trades  effected  bv  the 
Participant  m  the  Eligible  Option  during 
the  previous  Review  Period,  divided  bv 
lb]  the  number  of  all  non-Wheel  trades 
effected  by  all  Wheel  Participants  in  the 
Eligible  Option  during  the  previous 
Review  Period 

Once  a  Wheel  Participant  has  signed 
onto  the  Wheel,  he  will  be  assigned 
contracts  on  the  Wheel  until  his 
awarded  number  of  Participant  Units 
has  been  met.  This  may  mean  that 
multiple  orders  lor  an  order  and  a  part 
ot  this  succeeding  orderi  will  tie 
assigned  to  the  same  Wheel  Participant 
To  understand  how  the  AUTO-X  orders 
will  actually  be  allocated  to  Wheel 
Participants  to  meet  those  percentages, 
one  must  understand  the  concepts  of 
"Participants  Units  "  and  "Wedges.    .■\ 
Participants  Unit  is  1%  of  the  Wheel 
and  often  nuv  he  equal  to  one  contract. 
The  Options  Committee  may  determine 
the  number  of  contracts  that  make  up 
one  Participants  Unit  Each  Wheel 
Participant  for  that  option  class. 
regardless  ot  whether  such  Wheel 
Participant  executed  any  agency  trades 
in  Eligible  Contracts  during  the 
immediately  prior  Review  Period,  is 
entitled  to  be  assigned  at  least  one 
Participation  Unit  on  even,-  revolution  of 
the  Wheel.  For  example,  if  a 
Participation  I  'nit  equals  one  contract 
then  there  will  be  100  Ai'TO~X 
contracts  that  will  be  assigned  to  Wheel 
Participants  on  ever,-  revolution  of  the 
Wheel  If  a  Participation  I  'nit  is  defined 
as  five  contracts  then  there  will  be  500 
AUTO-X  contracts  assigned  to  the 
Wheel  Participants  before  the  Wheel 
completes  one  revolution   Generallv.  thf- 
Wheel  will  consist  of  the  number  of 
Participation  Units  replicating  the 
cumulative  percentage  of  all  Wheel 
Participants  signed  onto  the  system  who 
have  been  awarded  Participation  Units 
based  on  agency  trades  m  Eligible 
Contracts  during  the  immediately  prim 
Review  Period,  plus  one  Participation 
Unit  for  each  market-maker  that  has  not 


been  awarded  a  specific  number  of 
Participation  Units. 

.■\    Wedge"  is  a  maximum  number  of 
Participation  Units  that  a  Wheel 
Participant  may  be  consecutivelv 
assigned  at  any  one  time  on  the  Wheel 
The  purpose  of  the  Wedge  is  to  break  »»p 
the  distribution  of  contracts  into  smaller 
groupings  to  reduce  the  exposure  ofanv 
one  Wheel  Participation  to  market  risk. 
If  the  size  of  the  Wedge  is  smaller  than 
the  number  of  Participation  Units  to 
which  a  particular  Wheel  Participation 
is  entitled,  then  that  Wheel 
Participation  would  receive  one  or  more 
additional  assignments  during  one 
revolution  of  the  Wheel 

The  decision  to  participation  in  the 
Model  pilot  fas  opposed  to  the  Wheel 
allocation  set  forth  in  Section  le)(il  of 
this  Advice)  shall  be  made  bv  the 
specialist  on  an  issue-by-issue  basis 
However,  once  the  specialist  determines 
to  participate  in  the  Model  pilot,  such 
participation  shall  be  effective  until  the 
end  of  the  review  period  as  set  forth  in 
Section  (f)  of  this  Advice,  unless  the 
Options  Committee  determines  to 
permit  the  specialist,  on  an  issue-bv- 
issue,  to  opt  out  the  pilot  program. 

Definitions:  As  used  in  this  clause 
(e)(iil,  the  following  terms  have  the 
meanings  set  forth  below: 

"Eligible  Contracts"  means  contracts 
comprising  all  in-person.  n  on -Wheel 
agency  trades  in  an  Eligible  Option 
effected  during  a  given  Review  Period, 
provided  that,  except  as  otherwise 
determined  by  the  Options  Committee, 
in  the  event  that  the  percentage  that  any 
indi\idual  non-Wheel  agency  trade 
effected  by  a  Wheel  Participation  would 
exceed  in  size  5%  of  the  total  non- 
Wheel  agency  contracts  effected  during 
that  Review  Period  (the  'Period  Total"!, 
then  the  number  of  Eligible  Contracts 
attributable  to  such  trade  shall  be 
counted,  for  purposes  of  calculating  the 
Ratio,  as  the  number  of  contracts  equal 
to  5%  of  the  Period  Total. 

"Eligible  Options"  means  those 
multiply  listed  equity  options 
designated  for  inclusion  in  the  Model  by 
the  specialist  on  an  issue-by-issue  basis. 
subject  to  the  approval  of  the  Options 
Committee.  The  Option:^  Committee  will 
notify  the  membership  of  each  class  of 
options  that  is  subject  to  the  Model 

.1  "Participation  Unit"  is  1%  of  the 
Wheel  and  often  may  be  equal  to  one 
contract.  The  Options  Committee  may 
determine  the  number  of  contracts  that 
make  up  one  Participation  Unit. 

"Period  Total"  means  the  number  of 
all  Eligible  Contracts  effected  by  all 
Wheel  Participants  in  the  Eligible 
Option  during  the  Relevant  Review 
Period 
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"Review  Period"  means  a  period  I  not 
to  exceed  14  calendar  days)  determined 
by  the  Options  Committee  that 
commences  on  the  trading  day  follo\Mng 
the  final  day  of  the  proceeding  Review 
Period.  The  Ratio  for  a  Wheel 
Participation  for  an  Eligible  Option  for 
each  Trading  Period  will  be  based  upon 
the  non-Wheel  lin-crown)  trading 
activity  in  the  Eligible  Option  dunng  the 
Review  Period  that  ends  immediately 
prior  to  the  beginning  of  the  Tradmg 
Period. 

'Trading  Period"  means  a  period  (not 
to  exceed  14  calendar  daysl  determined 
bv  the  Options  Committee  that 
commences  on  the  tradmg  day  following 
the  final  day  of  the  preceding  Trading 
Period. 

A  "Wedge    is  the  maximum  number 
of  Participation  Units  that  a  Wheel 
Participant  may  be  consecutively 
assigned  at  anv  time  on  the  Wheel 
Because  the  size  of  the  Wedge  may  be 
smaller  than  the  number  of  contracts  to 
which  a  particular  Wheel  Participant  is 
entitled  dunng  one  revolution  of  the 
Wheel,  that  Wheel  Participant  will 
receive  more  than  one  turn  during  one 
revolution  of  the  Wheel  The  Wedge  size 
will  be  variable,  at  the  discretion  of  the 
Options  Committee  and  mav  be 
different  for  different  option  classes  or 
the  same  for  all  option  classes. 

"Wheel  Participant  ' — for  the  purprr^p 
of  determining  the  Ratio  and  number  ot 
Participation  L'nits  awarded  for  a  given 
Trading  Period,  a  Wheel  Participant  is 
deemed  to  be  a  firm,  regardless  of  which 
individual  member  of  that  firm  has  been 
designated  to  trade  in  a  particular 
crowd  during  a  particular  trading  day 
In  situations  where  such  a  firm  has 
more  than  one  crowd  participant  at  one 
time,  the  Ratio  and  number  of 
Participation  i'nits  would  be  calculated 
as  through  all  such  crowd  participants 
that  are  members  ofthp  same  firm  are 
trading  as  the  beneficial  owner  of  onf 
single  account 

if]  The  provisions  of  section  lei  above 
will  be  reviewed  and  evaluated  by  the 
Options  Committee  as  needed,  but  not 
less  frequently  than  on  a  six  month 
basis,  to  determine  the  effectiveness  of 
the  program  to  achieve  its  stated 
purpose  as  well  as  to  resolve  specific 
issues,  including,  without  limitation, 
continued  eligibility  of  an  option  on  an 
issue-bv-issue  basis. 
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II.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Kxchange  included  statements 
concerning  tne  purpose  of  and  basis  for 
the  proposed  nile  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatnr\-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  institute  a  new  method  for 
assigning  contra-side  participation  in 
orders  delivered  through  ALTOM  and 
dutomaticallv  executed  on  AUTO-X  via 
the  Exchange  s    Wheel."' 

Currently.  OFPA  F-24  sets  forth  the 
method  of  alhu  atinn  of  trades  executed 
via  AL  T()-.\  among  specialists  and 
ROTS"  signed  on  to  the  Wheel  in  a 
particular  option  ("Wheel 
Participants")  Under  the  current  rule. 
Al'TC)-.X  participation  is  assigned  to 
Wheel  Participants  on  a  rotating  basis. 
i)eginning  at  a  random  place  on  the 
Wheel  each  dav  The  Wheel  signs 
contracts  depending  upon  the  size  of  the 
AIJTO-X  guarantee,  based  on  (1)  the 
number  of  contracts  to  be  assigned,  and 
[2]  the  number  of  Wheel  Participants 
signed  on  the  Wheel  for  a  given  option. 

The  current  method  of  assignment 
does  not  take  into  account,  or  reward, 
the  overall  level  of  liquiditv  in  respect 
of  non-Wheel  agencv  contracts  and 
trades  provided  bv  a  Wheel  Participant 
in  a  given  optiim  The  Model  is 
intended,  primarily,  to  enhance 
incentives  for  Wheel  Participants  to 
quote  competitivelv  ^  and  to  reward 


such  Wheel  Participants  by  assigning 
contracts  with  respect  to  AUTO-X 
orders  based  on  the  number  of  in- 
person.  non-Wheel  agency  contracts  and 
trades  (on  a  weighted  basis  as  set  forth 
in  detail  below)  effected  by  such  Wheel 
Participant  during  a  given  Review 
Period  (as  defined  below).**  The 
Exchange  believes  that  the  Model  will 
encourage  Phlx  specialists  and  ROTs  in 
Eligible  Options  (as  defined  below)  to 
quote  more  aggressively  because  the 
potential  rewards  therefore  will  be 
increased. 

The  Exchange  notes  that  because  this 
proposal  is  primarily  descriptive  in 
nature,  the  Fine  Schedule  applicable  to 
OFPA  F-24  will  remain  limited  to 
member  violations  of  the  sign-on 
requirements  of  Section  (c).  To  the 
extent  a  member  may  violate  any  other 
provision  of  OFPA  F-24.  such  matters 
are  subject  to  review  by  the  Business 
Conduct  Committee.'' 

(a)  Definitions.  For  purposes  of  this 
proposed  rule,  the  following  definitions 
apply; 

•  "Eligible  Contracts  '  means 
contracts  comprising  all  in-person.  non- 
Wheel  agency  trades  in  an  Eligible 
Option  effected  during  a  given  Review 
Period,  provided  that,  except  as 
otherwise  determined  by  the  Options 
Committee,  in  the  event  that  the 
percentage  that  any  individual  non- 
Wheel  agency  trade  effected  by  a  Wheel 
Participant  would  exceed  in  size  5%  of 
the  total  non-Wheel  agency  contracts 
effected  during  that  Review  Period  (the 
"Period  Total"),  then  the  number  of  • 
Eligible  Contracts  attributable  to  such 
trade  shall  be  counted,  for  purposes  of 
calculating  the  Ratio,  as  the  number  of 


Fine  Schedule 


I 


F-24     Fine  not  applicable,  except 
paragraph  (c)  Matters  subject  to  review 
bv  the  Business  Conduct  Committee 


*The  "Wheel"  is  a  feature  of  .M  TQM  that 
provides  an  automated  mechanisni  for  assigning 
specialists  and  Registered  Options  Traders 
("ROTs")  signed  on  the  Whfel  for  a  given  listed 
option,  on  a  rotating  basis,  as  contra-side 
partiripants  to  trades  executed  via  Al  T()-X   See 
ExrhangH  Rule  1080(gJ 

•  A  KOT  IS  d  Fibular  mfnitjer  or  a  foreign  currencv 
options  partu  ipant  of  the  Exchange  located  on  the 
trading  t[n<jr  who  has  received  permission  from  the 
Ex(  hange  tf<  trade  in  options  for  his  own  account. 
See  tx(.hange  Rule  U)14(h|. 

'The  Ext  hange  notes  that  the  Commission  has 
directed  that  the  options  markets  adopt  new.  or 
amend  existing,  rules  concerning  its  automated 
quotation  and  execution  systems  which 
substantially  enhance  incentives  to  quote 
ompetitivelv  and  reduce  disincentives  for  market 


participants  to  act  competitively  See  Section  IV 
^  h  (i).  Order  Instituting  Public  .Administrative 
Proceedings  Pursuant  to  Section  19lhlltl  of  the 
Seruntics  Exchange  Act  of  19.3-4.  Making  Findings 
and  Imposing  Hemedial  Sanctions.  Securities 
Exchange  Act  Release  .\'o.  43268  (September  11. 
2000)  and  Administrative  Proceeding  File  3-10282 
(the  "Order") 

'The  Exchange  represents  that  this  is  not 
intended  to  be  interpreted  to  imply  that  the  current 
Wheel  model  fails  to  encourage  competition  among 
wheel  Participants.  The  Exchange  states  that,  under 
the  current  system,  if  a  ROT  wishes  to  participate 
in  more  Wheel  contracts,  he  or  she  may  place  an 
order  on  the  limit  order  book  that  improves  the 
Phlx  market  This  causes  the  Wheel  to  stop,  and 
incoming  executable  AUTOM  orders  that  would 
otherwise  be  allocated  on  the  Wheel  would  be 
executed  manually  against  the  booked  order  until 
if  IS  exhausted  (see  Exchange  Rule  1080(c)).  The 
Exchange  represents  that  this  feature,  which  creates 
Strong  incentives  for  price  improvement,  would  be 
retained  under  the  proposed  Model. 

*  Telephone  conversation  between  Richard  S. 
Rudolph,  Counsel,  Phlx.  and  Geoffrey  Pemble, 
Attorney,  Division  of  Market  Regulation, 
Ckjmmission  (June  26,  2001). 
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contracts  equal  to  5%  of  the  Period 
Total.'" 

•  "Eligible  Options"  means  those 
multiply  listed  equitv  options 
designated  for  inclusion  in  the  Model  bv 
the  specialist  on  an  issue-bv-issue  basis. 
subject  to  the  approval  of  the  Options 
Committee.  The  Options  Committee  will 
notify  the  membership  of  each  class  of 
options  that  is  subject  to  the  Model. 

•  A  "Participation  Unit"  is  1%  of  thp 
Wheel  and  often  may  be  equal  to  one 
contract.  The  Options  Committee  may 
determine  the  number  of  contracts  that 
make  up  one  Participation  Unit. 

•  'Period  Total"  means  the  number 
of  all  Eligible  Contracts  effected  by  all 
Wheel  Participants  in  the  Eligible 
Option  during  the  relevant  Review 
Period. 

•  The  "Ratio"  for  a  Wheel  Participant 
with  respect  to  an  Eligible  Option 
means  the  sum  (expressed  as  a 
percejitage,  rounded  to  the  nearest  1 
percent)  of  A  and  B,  where: 

A=80%  of  (a)  the  number  of  Eligible 
Contracts  effected  by  the  Wheel 
Participant  in  the  Eligible  Option  during 
the  previous  Review  Period,  divided  by 
(b)  the  number  of  all  Eligible  Contracts 
effected  by  all  Wheel  Participants  in  the 
Eligible  Option  during  the  previous 
Review  Period: 
and 

B=20%  of  (a)  the  number  of  non- 
Wheel  agency  trades  effected  bv  the 
Participant  in  the  Eligible  Option  during 
the  previous  Review  Period,  divided  by 
(b)  the  number  of  all  non-Wheel  trades 
effected  by  all  Wheel  Participants  in  the 
Eligible  Option  during  the  previous 
Review  Record. 

•  "Review  Period  '  means  a  period 
.(not  to  exceed  14  calendar  days 
calculated  on  a  rolling  basis) 
determined  by  the  Options  Committee, 
that  commences  on  the  trading  day 
following  the  final  day  of  the  preceding 
Review  Period."  The  Ratio  for  a  Wheel 


'"  Thp  purposp  nf  this    ,S%  cap'  is  to  avoid  the 
(.ircumstance  in  which  a  Wheel  Participant  could 
obtain  an  unfair  advantage  over  other  regular  Wheel 
Participants  as  a  result  of  a  single  trade  during  the 
Review  Peritxi  for  an  extraordinarily  large  size  in 
effect,  the    cap'  limits  the  extent  to  which  verv 
large  trades  would  count  as  Eligible  (jintracts  to  be 
ini  luded  in  the  PencMJ  Total 

"  The  Exchange  represents  that  the  review  period 
will  be  set  at  14  calendar  davs  for  all  options  classes 
and  that  the  Options  Cximmittee  will  not  var\  the 
term  of  the  review  period  except  in  the  case  of 
exigent  circumstances  Telephone  t onversation 
between  Richard  ,S  Rudolph,  (kiun.sel.  Phlx  and 
(kjrdon  Fuller.  Cxiunsel  to  the  .Assistant  Dire<  tor 
Division  of  Market  Regulation  Oimmission 
(September  21.  20011.^ 


Participant  for  an  Eligible  Option  for 
each  Trading  Period  will  be  based  upon 
the  non-Wheel,  in-porson  trading 
activity  in  the  Eligible  Option  during 
the  Review  Period  that  ends 
immediately  prior  Iti  the  h('<4inning  of 
the  Trading  Period 

•  "Trading  Period    means  a  period 
(not  to  exceed  14  calendar  davs) 
determined  bv  the  Options  Committee 
that  commences  on  thr  trading  dav 
following  the  final  day  of  the  preceding 
Trading  Period 

•  A  "Wedge"  is  the  maximum 
number  of  Participation  Units  that  a 
Wheel  Participant  ma\  be  consecutiveh 
assigned  at  any  one  time  on  the  Wheel 
Because  the  size  of  the  Wedge  md\  be 
smaller  than  the  number  of  t  ontrd(  ts  to 
which  a  particular  Wheel  Participant  is 
entitled  during  one  revolution  of  the 
Wheel,  that  Wheel  Participant  will 
receive  more  than  one  turn  during  one 
revolution  of  the  Wheel.  The  Wedge  size 
will  be  variable,  at  the  discretion  of  ^h^^ 
Options  Committee  and  may  be 
different  for  different  option  classes  or 
the  same  for  all  option  classes  '  - 

•  Solely  for  the  purpose  of 
determining  the  Ratio  and  number  nf 
Participation  Units  awarded  for  a  gi\«'n 
Trading  Period,  the  term  "Wheel 
Participant"  shall  be  deemed  to  includf" 
a  Firm,  regardless  of  which  individual 
member  of  that  firm  has  been  designated 
to  trade  in  a  particular  crowd  during  a 
particular  trading  day  In  situations 
where  such  a  firm  has  more  than  one 
crowd  participant  at  one  time,  the  Ratn 
and  number  of  Participation  Units 
would  be  calculated  as  though  as  such 
crowd  participants  that  are  members  nf 
the  same  firm  are  trading  as  the 
beneficial  owner  of  one  single 
account." 

(b)  The  Model  Under  the  Model. 
AUTO-X  orders  in  Eligible  Options 
would  be  assigned  to  signed-on  Whe<'l 
Participants  according  to  the  percentage 
of  a  weighted  sum  of  their  in-person. 
non-Wheel  agency  contracts  and  trades 
in  a  given  option,  compared  to  a 


'■  The  purpose  i.f  !ht-  U  i-iigi-  i^  i.i  !ir>-rtk  up  the 
distribution  of  <  ontrac  Is  inln  sni.iiirr  Krn:;p,iiev  to 
rt^iiuce  the  exposure  (jf  dii\  oni'  VVtu-ei  !'drti>  ifiant 
to  market  risk  b\  liniiliiig  the  number  of  contracts 
that  would  be  t  nnsei  ulii  elv  assigned  to  a  given 
Wheel  Partic  ipant 

'  '  The  purpose  of  thl^  pr' i\  iMiin  iv  to  avoid 
uiuiuh  penalizing  ii  Wtu-el  i'.irtii  ^jluiI  if  an 
individual  ass(K  laled  will,  mji  h  \Vhi?<?l  Participant 
IS  at>sent  from  the  tradint  i  rnwd  during  the  Review 
Period,  and  thus  unablf  tii  p,ini(  ipatr  in  in-person. 
non-Wheel,  ageni '.  tr,iil>'s    Xf'rii.   >iild  substitute 
a  different,  qualified  rulj\i(iiial  tor  the  absent 
induidiial  and  :ii  '  :.■  p.-nnlized  for  such  absence 


weighted  sum  of  all  in-person.  non- 
Wheel  agency  contracts  and  trades  in 
such  an  option  during  the  Review 
Period.  Under  the  Model,  on  each 
revolution  of  the  Wheel,  each  Wheel 
Participant  that  is  signed-on  to  the 
Wheel  at  the  time  would  be  assigned 
enough  contracts  so  that  the  percentage 
of  Wheel  contracts  allocated  to  such 
Wheel  participant  on  that  revolution  of 
the  Wheel  will  approximate  the 
weighted  percentage  of  agency  contracts 
and  trades  that  he  or  she  executed  in- 
person  in  that  option  during  the  Review 
Period  (except  those  contracis  excluded 
by  the  •'5%  cap"  set  forth  in  the 
dt^finition  of  Eligible  Contracts).  The 
()(itinns  Committpe  would  determine 
thf  liuratiiui  n!  ttu-  Review  Period. 
\\  huh  u  ill  be  c:aiculated  on  a  "rolling 
bdMs    .iiui  will  in  no  event  exceed  the 
prminus  1  4  (  alendar  davs.'* 

(il  Participation  Units.  During  the 
Trading  Period,  a  Wheel  Participant 
would  be  assigned  contracts  on  the 
Wheel  for  trades  executed  via  AUTO-X 
based  un  the  number  of  Participation 
Units  such  Wheel  Participant  attained 
during  tht^  immediately  preceding 
Revit'w  Period  The  number  of 
Participation  Units  awarded  will  be 
I  al(  lilated  for  each  Wheel  Participant 
for  Pd(  h  option  the  wheel  Participant 
trades   .\  iif'u  Wheel  participant  (who 
(lid  no;  participate  in  the  immediately 
previous  Review  Period)  would  be 
'■ntitlfd  to  liiu'  I'articipation  Unit. 

1 11 J  Fiirmulii  [ietermining 
Participtitmr)  I  nits  Participation  Units 
(for  Wht^'l  Participant  "A"  in  this 
Example)  during  the  preceding  Review- 
Period  i   trades"  refers  to  trades  in  the 
given  Eligible  Option)  are  determined  as 
folliiws: 


'*The  "rolling  basis"  means  that  the  Review 
Period  will  be  for  a  duration  not  to  exceed  the  most 
recent  14  calendar  days  The  Options  Committee 
may  shorten  the  Review  Penod.  but  in  no  event 
shall  it  exceed  14  calendar  days  The  purpose  of  the 
"rolling'   14-day  Review  Period  is  to  avoid  undulv 
penalizing  a  Wheel  Partic  ipant  that  cannot 
participate  in  in-person.  non-Wheel  ageno  trades 
due  to  absence  during  the  Review  Penod  'The 
reason  for  limititig  the  Review  Penod  to  a 
maximum  of  14  calendar  davs  (the  Options 
Committee  may  determine  to  shorten  the  Review 
Period)  is  to  ensure  that  the  Mcxiel  does  not  operate 
to  prevent  Wheel  Participants  from  increasing  their 
attained  number  of  Participation  I 'nits  bv 
entrenching  other  Wheel  Participants  who  initially 
have  a  large  number  of  in-person.  non-Wheel 
agency  contracts  and  trades  A  long  Review  Period 
could  have  the  effect  of  "freezing"  the  status  quo. 
thus  effectively  preventing,  or  at  least  delaving. 
Wheel  Participants  from  increasing  their  number  of 
Participation  Units, 
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(.8)x 


(#  ot  FiliL'ibic  Cnniract^  executed  b\  Wheel  Participant  "A" ) 
(  #  of"  Elieible  Contracts  executed  by  ail  Wheel  Participants) 


I  ^  ot  trades  executed  bv  Wheel  Participant  "  A"  I 

+  (.2)x  ^ ^ 

I  I  a  nt  ir.iJeN  excviiieu  b\  .ili  Wheel  Participants) 

=  \ui".Het  .'!  ('.irtM[i.i[ion  Units  Xttained  h\  Wheel  Participant  "A" 


As  stated  abnvp,  the  calrulatinn  nf  thf 
number  of  Pdrtic:ipatiiin  I  nit-,  fc.  hf> 
attained  bv  a  Wheel  Participant  is  has(>ii 
on  a  weighted  Ratio  of  (d,  the  nurnh*'- 
of  Eligible  Contract^  and  trader  ►■![■    !>■■! 
bv  the  Wheel  Partuipant  m  an  Klis^ibie 
Option  during  the  pre\  l()u^  R>'vi>'w 
Period,  divided  h\'  ib    th^'  number  i  if  all 
Eligible  C'ontra(  t<  and  trader  f-ffpi  ted  by 


I 


all  Wheel  Participant';  in  the  Eligible 
( iption  during  the  [!r»'\  kiu*^  Review 
f'fTii'd   Th-'  nuir.hn  i if  Eligible 
(aiiitracts  extx.uttHi  during  the  Re\iew 
Period  n-ould  be  weighted  as  80%  of  the 
Ratio,  and  the  number  of  trades  pffpcted 
during  the  Review  Period  would  be 
weighted  as  20".     >l  ;hf  Ratio 

The  numb»'r  "t  i'ar'n  ipation  L'nits  to 
be  attained  Ir.    .  W  h'"!  Participant  in  a 


gi\en  option  would  be  calculated  as 
follows  for  a  given  Review  Period. 

Example — How  Participatinn  I  'nits  Are 
Calculated 

In  this  example,  assume  three  Wheel 
Participants  attained  Participation  Units 
during  the  Review  Period,  and  that  no 
single  trade  accounted  for  greater  than 
5"b  of  the  Period  Total. 


Wheel  Participant 

Review  Period                              %  oi' Pajticipalion  Units  in 

Following  Trading  Period 

A 

5000  FliL'ihIc  Contract'; 

40  .\gcncy. 
non-Wheel  Irades 

5.000                40 
S     (10,000)      +    .2(100) 

.8  (.5)     +     .2  (.4) 

.40   -      .08        =       48% 

B 

3,000  Eligible  Contracts 

25  Agency, 
non-Wheel  Trades 

3,000                25 
.8     (10,000)      +    .2(100) 

.8  (.3)     +     .2  (.25) 

.24     +     .05     =          29% 

C 

2000  Eligible  (  ontracts 

35  .Agency. 

non- Wheel  Trades 

2.000                35 
.8     (10,000)      +    .2(100) 

8  (.2)     -     .2  (.35) 

.16     +    .07    =          23% 

Total 

10,000  Eligible  Contracts 
100  Trades 

48%  +  29%  +  23%  = 
100% 

(c)  Djsr(;ss;o,'i   One  »>  a  \V'h"i'l 
Participant  has  >iijned  onto  thf  \Vh."  1 
he  or  'ihe  will  b*'  assmnt-d  f  ontraf  ts    ai 
the  Wheel  during  "at  h  ri".,iliitMn  .it  i[\,^ 
Wheel  until  his  or  her  a\\ard''d  p,unii)«'r 


of  Participation  rmf-  has  bet>n 
ipprnxim.ated.  Thi>  nia\  mean  that 
imiitijMt'  .  'fders  (or  an  order  and  a  part 

t  ni>'  siK  (  .'.'iliiig  order)  will  be 
a.i.Mgiied  to  the  sann'  Wheel  Participant 


To  understand  how  the  .'MJTO-X 
orders  will  be  allocated  to  Wheel 
Participants  to  meet  those  percentages, 
one  must  understand  the  concepts  of 
"Participation  Units"  and  "Wedges."  A 
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"Participation  Unit"  is  1%  of  the  Wheel 
and  often  may  be  equal  to  one  contrac;t 
The  Options  rommittee  may  determine 
the  number  of  contracts  that  make  up 
one  Participation  Unit.  For  example,  if 
a  Participation  Unit  equals  one  contract 
then  there  will  be  100  AUT()-X 
contracts  that  will  be  assigned  to  Wheel 
Participants  on  every  revolution  of  the 
Wheel.  If  a  Participation  Unit  is  defined 
as  five  contracts  then  there  will  be  500 
AUTO-X  contracts  assigned  to  the 
Wheel  Participants  on  everv  revolution 
of  the  Wheel. 

Each  Wheel  Participant  lor  a  given 
option,  regardless  of  whether  such 
Wheel  Participant  executed  anv  agencv 
trades  in  Eligible  Contracts  during  the 
immediately  prior  Review  Period,  is 
entitled  to  be  assigned  at  least  one 
Participation  Unit  on  every  revolution 
of  the  Wheel.  Generally,  the  Wheel  will 
consist  of  the  number  of  Participation 
Units  replicating  the  cumulative 
percentage  of  all  Wheel  Participants 
signed  onto  the  system  who  have  been 
awarded  Participation  Units  based  on 
agency  trades  in  Eligible  Contracts 
during  the  immediately  prior  Review 
Period,  plus  one  Participation  Unit  for 
each  Wheel  Participant  that  has  not 
been  awarded  a  specific  number  of 
Participation  Units.'"' 

A'Wedge"  is  the  maximum  number 
of  Participation  Units  that  a  Wheel 
Participant  may  be  consecutively 
assigned  at  any  one  time  on  the  Wheel. 
The  purpose  of  the  Wedge  is  to  break  up 
the  distribution  of  contracts  into  smaller 
groupings  to  reduce  the  exposure  of  any 
one  Wheel  Participant  to  market  risk  If 
the  size  of  the  Wedge  is  smaller  than  the 
number  of  Participation  Units  to  which 
a  particular  Wheel  Participant  is 
entitled,  then  that  Wheel  Participant 


'^In  the  event  that  a  new  Wheel  Participant  signs 
onto  the  Wheel  and  is  assigned  one  Participation 
Init  (representing  1%  of  the  Wheel),  the  remaining 
99  Participation  Units  would  be  allocated  among  all 
Wheel  Participants  that  had  attained  Participation 
I  'nits  during  the  previous  Review  Period  on  a  pro- 
rata basis  according  to  their  percentage  of 
Participation  Units  attained  In  the  event  that  two 
new  Wheel  Participants  sign  onto  the  Wheel  and 
each  is  assigned  one  Participation  L  nit 
(representing  a  total  of  2%  of  the  Wheel),  the 
remaining  98  Participation  L^nits  would  be 
allocated  among  all  Wheel  Participants  that  had 
attained  Participation  Units  during  the  previous 
Review  Period  in  the  same  fashion,  etc 

In  the  event  that  a  Wheel  Participant  that  has 
attained  Participation  Units  during  the  previous 
Review  Period  is  not  signed-on  to  the  Wheel  during 
a  portion  of  the  Trading  Period,  the  Wheel  will 
consist  of  the  number  of  Participation  Units 
remaining  while  such  Wheel  Participant  is  not 
signed-on  to  the  Wheel   For  example,  if  a  Wheel 
Participant  attains  7  Participation  Units  during  the 
previous  Review  Period  and  is  not  signed-on  during 
a  portion  of  the  Trading  Period,  the  Wheel  will 
consist  of  93  Participation  Units,  In  this  case,  .i  full 
revolution  of  the  Wheel  wojUi  iK:cur  everv  9J 
contracts. 


would  reciMve  one  or  niori'  additional 
assignments  during  unc  ri'Miliitinri  nf 
the  Wheel. 

(i)  Miscfllant^nus  Aspects  of  the 
Operntinn  nfthr  Modfl  a.  5%  Cap  for 
Lrirge  Trades  The  proposed  rule 
provides  that,  in  the  event  that  the 
percentage  that  anv  individual  non- 
Wheel  agenrv  trade  effec  teti  by  a  Wheel 
Participant  would  exceed  in  size  5%  of 
the  Period  total,  then  the  number  of 
Eligible  Contracts  attributable  to  such 
trade  shall  be  counted,  for  purposes  nf 
calculating  the  Ratio,  as  the  number  ul 
contracts  equal  to  5%  of  the  Period 
Total.  The  purpose  of  this  pro\  ision  is 
to  a\'oid  the  circumstani  e  m  which  a 
Wheel  Participant  could  obtain  an 
unfair  advantage  in  Participation  Units 
over  other  regular  Wheel  Participants  as 
a  result  of  a  single  trade  during  the 
Review  Period  for  an  extraordinarily 
large  size.  The  Ext  hange  believes  that 
this  limitation  on  the  number  nf 
contracts  in  any  single  transaction 
counted  towards  the  Period  Total, 
combined  with  the  weighted  calculation 
of  total  number  of  trades  in  Eligible 
Options  during  the  Review  Period, 
enhances  incentives  for  specialists  and 
ROTs  to  quote  competitivelv  bv 
rewarding  them  not  onh'  for  the  number 
of  Eligible  Contracts  traded  the  review 
Period,  but  also  by  taking  into  account 
the  number  of  trades  effected  in  EligihW' 
Options  during  the  Review  Period 

b.  SpecHilist  Election  The  proposed 
rule  provides  that  the  decision  to 
participate  in  the  Model  pilot  (as 
opposed  to  the  Wheel  allocation  set 
forth  in  Section  (e)(i)  of  the  current 
OFPA)  shall  be  made  bv  the  specialist 
on  an  issue-by-issue  basis."  fiowever, 
once  the  specialist  determines  to 
participate  in  the  Model  pilot,  such 
participation  shall  be  effective  until  the 
end  of  the  Options  Committees  penodu 
review  described  in  Section  (f)  of  the 
proposed  rule,  unless  the  Options 
Committee  determines  to  permit  the 
specialist,  on  an  issue-bv-issue  basis,  to 
opt  out  of  the  pilot  program 

c.  Options  Committee  fleview  The 
proposed  rule  would  require  the 
Options  Committee  to  review  and 
evaluate  the  Model  as  needed,  but  not 
less  frequently  than  on  a  six-m(nith 
basis,  to  determine  the  effec  tueness  of 
the  program  to  achieve  its  stated 
purpose  as  well  as  to  resolve  specific 


issues,  incluiiiii.:  without  limitation, 
continued  eligibility  of  an  option  on  an 
issue-by-issues,  including. without 
limitation,  continued  eligibility  of  an 
option  on  an  issue-by-issue  basis.  The 
purpose  of  this  provision  is  to  enable 
the  Options  Committee  to  continually 
evaluate  the  effectiveness  of  the  Model 
and  to  determine  whether  the  Model  is 
assigning  contracts  on  the  Wheel  in 
proportion  to  a  Wheel  Participant's  in- 
person,  non- Wheel  agency  contracts 
traded  during  the  Review  Period  This 
provision  would  also  enable  the  Options 
Committee  to  effect  changes  as  needed 
in  the  Model  that  would  further  its 
stated  purpose. 

It  is  the  Exchanges  intent  to 
implement  the  Model  at  or  around  the 
same  time  as  two  other  proposals, 
specifically  proposing  (i)  ROT  access  to 
the  limit  order  book  through  electronic 
interface  with  ALTOM;  and  (ii)  broker- 
dealer  access  to  AUTOM.'" 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
implementation  of  the  pilot  program  for 
the  Model  will  result  in  AUTO-X 
contra-party  participation  that  will 
essentially  approximate  a  Wheel 
Participants  percentage  of  in-person. 
non  Wheel  agency  contracts  executed, 
and  number  of  trades  effected,  in 
options  in  which  such  Wheel 
;  articipant  is  assigned.  The  Exchange 
further  believes  that  such 
implementation  will  result  in  a  higher 
Wheel  Participation  for  those  specialists 
and  ROTs  who  are  most  active  in 
providing  the  .ser\'ices  that  specialists 
and  ROTs  are  expected  to  perform,  i  e.. 
consistently  providing  liquidity  in 
agency  trades  in  the  options  in  which 
such  specialists  and  ROTs  are  assigned. 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
IS  consistent  with  Section  6(b)  of  the 
Act  '"  in  general,  and  furthers  the 
objectives  of  Section  6fb){5) '"  in 
particular,  in  that  it  is  designed  to 
perfec  t  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


"•The  Kx(  hangp  has  represented  that  it  will 
amend  'he  [imposal  to  clarify  that  the  decision  bv 
the  specialist  to  participate  in  the  Model  pilot  is 
subiect  til  the  approval  of  the  Options  Committee. 
Telephone  conversation  between  Richard  S. 
Rudolph.  Counsel,  Phlx.  and  Gordon  Fuller, 
Counsel  to  tlie  Assistant  Direcior,  Division  of 
Market  Regulation,  Commission  (September  21, 
2001). 


''The  Exchange  represents  that  the  proposal 
regarding  broker-dealer  access  to  Al'TOM  was  filed 
as  SR-Phlx-2001-40  on  May  2.  2001  and  is 
pending  with  the  Commission  The  Exchange  also 
represents  that  the  proposal  regarding  ROT  access 
to  the  limit  order  book  has  not  vet  been  filed  with 
the  Commission.  The  Exchange  will  notifv  all 
members  on  the  Options  Floor  when  it  has 
completed  the  development  of  the  svsleins 
necessary  to  implement  these  changes,  and/or 
deployed  such  systems  on  the  Options  Floor  This 
provision  is  included  in  the  proposed  rule  change 
because,  in  the  event  that  the  (Commission  approves 
this  proposal,  the  Exchange's  abilitv  to  deplov  such 
systems  may  not  coincide  with  the  effective  dale  of 
the  rule. 

■•15U.S.C  78flb) 

'•15U.S.C.  78flb)(5) 
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system,  protect  investors  and  the  public: 
interest  and  promote  just  and  equitable 
principles  of  trade  bv  enhancing 
incentives  for  Exchange  specialists  and 
ROTs  to  quote  (  ompetitively  bv 
assigning  .\LTOX  contra-sidc 
participation  in  proportion  to  their  in- 
person.  non-Wheel  agencv  contracts 
traded  and  number  (if  trades  effected. 

B.  Self-Regulatoiy  Urganization  < 
Statement  on  Burdpii  on  Competition 

Tm-  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will: 

A.  Bv  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act,  Persons  making  written 
submissions  should  file  sLx  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  MW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written    | 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission  s  Public  Reference 
room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  print  ipa!  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-Phlx-2001-30  and  should  be 
submitted  by  October  19,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aiilhnritv  -" 

Marsarel  H.  McFarland, 
Deputy  Secretary: 

IFRDoc  01  -24280  Filed  9-27-01;  H;45  ami 
SILLING  CODE  B010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3366] 

Commonwealth  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  21. 
2001.  I  find  that  Arlington  County  in  the 
Commonwealth  of  Virginia  constitutes  a 
disaster  area  due  to  damages  caused  by 
explosions  and  fires  occurring  on 
September  11.  2001   Applications  for 
loans  for  phvsical  damage  as  a  result  of 
this  disaster  mav  be  filed  until  the  close 
of  business  on  November  21.  2001  and 
for  economic  injury  until  the  close  of 
business  on  June  21.  2002  at  the  address 
listed  below  or  other  locally  announced 
locations;  Li  S.  Small  Business 
Administration.  Disaster  Area  1  Office. 
360  Rainbow  Blvd..  South  3rd  Fl.. 
Niagara  Falls.  NY  14303-1192. 

In  addition,  applications  for  economic 
in|ur\'  loans  from  small  businesses 
lo(  ated  in  the  following  contiguous 
t:ounties  mav  be  filed  until  the  specified 
date  at  the  above  location:  Fairfax 
County  and  the  Independent  City  of 
Alexandria  in  the  Commonwealth  of 
Virginia,  the  District  of  Columbia:  and 
Montgomer\'  Countv  in  the  State  of 
Marviand 

The  interest  rates  are: 

Percent 


The  number  assigned  to  this  disaster 
for  physical  damage  is  336604.  For 
economic  injury  the  number  is  9M8300 
for  Virginia:  9M8400  for  the  District  of 
Columbia;  and  9M8500  for  Maryland. 

(Catalog  of  Federal  Domi?sti(,  .\ssistan(:e 
Program  Nos.  59002  and  .59008) 

Dated:  September  24.  2001. 
Hert>ert  L.  Mitchell. 
Associate  Administrator  For  Disaster 
Assistance. 
[PR  Doc.  01-24402  Filed  9-27-01;  8:45  ami 

BILLING  CODE  B025-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3790  TE] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Splendid  isolation:  The  Art  of  Easter 
Island" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 


For  Physical  Damage 

Homeowners  With  Credit 
Available  Elsewhere      

Homeowners  Without  Credit 
Available  Elsewhere 

Businesses  With  Credit  Avail- 
able Elsewhere 

Businesses  and  NonProfit 
Organizations  Without 
Credit  Available  Elsewhere 

Others  (Including  Non-Profit 
Organizations)  With  Credit 
Available  Elsewhere 
For  Economic  ln|ury 

Businesses  and  Small  Agn- 
cultural  Cooperatrves  With- 
out Credit  Availatjie  Else- 
where   


6  750 
3.375 
8000 

4000 

7.125 

4000 


"ITCFRZOO.aO-alaHlZj 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1 ,  1999  (64  PR 
56014),  Delegation  of  Authority  No.  236 
of  October  19,  1999  (64  FR  57920),  as 
amended  by  Delegation  of  Authority  No. 
236-3  of  August  28,  2000  (65  FR  53795), 
and  Delegation  of  Authority  dated  June 
29,  2001, 1  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Splendid  Isolation:  The  Art  of  Easter 
Island,"  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
from  on  or  about  December  12,  2001 ,  to 
on  or  about  August  4,  2002,  and  other 
possible  venues  yet  to  be  determined,  is 
in  the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Maiming,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street,  SW..  Washington,  DC  20547- 
0001. 
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Dated;  September  24.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secrctan,-  (or  Educational 
and  Cultural  Affairs.  L  'nitpd  Statps 
Depart  rvpnt  of  State 

[FR  Doc.  01-24393  Filed  9-27-01;  8:45  am! 
BILUNG  CODE  4710-(»-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L  104-13; 
Submission  for  Office  of  Management 
and  Budget  (0MB)  Review;  Comment 
Request 

agency:  Tennessee  Valley  Authority. 

ACTION:  Submission  for  Office  of 
Management  and  Budget  (OMB)  Review; 
comment  request. 


SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35.  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley.  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  SB),  Chattanooga,  Tennessee  37402- 
2801; (423)  751-2523. 

Comments  should  be  sent  to  OMB 
Office  of  Information  and  Regulator\- 
Affairs.  Attention:  Desk  Officer  for 
Tennessee  Valley  Authority  no  later 
than  (October  29.  2001). 
SPPLEMENTARY  INFORMATION: 

T\j>e  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Power 
Distributors  Monthly  and  Annual 
Reports  to  TVA. 

Type  of  Affected  Public:  Business  or 
local  government. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Categor,- 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  2.054. 

Estimated  Total  Annual  Burden 
Hours:  3.792 

Estimated  Average  Burden  Hours  Per 
Response:  18. 

Need  For  and  Use  of  Information: 
This  information  collection  supplies 
TVA  with  financial  and  accounting 
information  to  help  ensure  that  electric 
power  produced  by  TVA  is  sold  to 


consumers  at  rates  which  are  as  low  a.s 
feasible. 

lacklyn  ).  Stephenson. 

Senior  Mnnager.  Enterprise  Operations 

Information  Senices. 

|FR  Do(,  01-24288  Fil.'H  9-27-01.  8:45  am) 

BILUNG  CODE  81?0-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Trade  and 
Environment  Policy  Advisory 
Committee  (TEPAC) 

AGENCY:  Office  of  the  I'nitpd  States 
Trade  Representative. 

ACTION:  Notice  that  the  (3ctr)l)(>r  1 1 
2001.  meeting  of  the  Trade  and 
Environment  Policy  Advisorv 
Committee  will  be  held  from  8  a.m.  to 
10:30  a.m.  the  Meeting  will  be  closed  to 
the  public  from  8  am  to  10  am  and 
open  to  the  public  from  U)  am   In  1(1  Ul 
a.m. 

SUMMARY:  The  Trade  and  Environment 

Policy  Advisory  Committee  will  hold  a 
meeting  on  October  1 1 ,  2001 ,  from  8 
a.m.  to  10:30  a.m.  The  meeting  will  be 
closed  to  the  public  from  H  am  to  10 
a.m.  The  meeting  will  include  a  review 
and  discussion  of  current  issues  which 
influence  U.S.  trade  policy  Pursuant  ti. 
section  2155(f)(2)  of  Title '19  of  the 
United  States  Code.  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Government  of 
trade  policy,  priorities,  negotiating 
objecti\'es  or  bargaining  positions  with 
respect  to  the  operation  of  anv  trade 
agreement  and  other  matters  arising  m 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
The  meting  will  be  open  to  the  public 
and  press  from  10  am  to  10:30  am 
when  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meting  is  for  observation  onh 
Individuals  who  are  not  members  of  tlie 
committee  will  not  be  invited  to 
comment. 

DATES:  The  meeting  is  scheduled  for 
October  11.  2001.  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  .\NNEX  Building  in 
Conference  Rooms  1  and  2.  located  at 
1724  F  Street.  N\V..  Washington.  DC. 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  A.  Ginini,  Office  of  the  United 


States  Trade  Repr('--entative,  (202)  395- 
6120 

Robert  B.  Zoellick, 

I'nited  States  Trade  Representative. 

IFR  Doc.  01-24334  Filed  9-27-01;  8:45  am) 

BILUNG  CODE  319CM)1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  President  s 
Advisory  Committee  on  Trade  Policy 
and  Negotiations  (ACTPN) 

AGENCY:  (  lifite  of  the  United  States 
Tradr  Ki'[}resentative. 

ACTION:  Notice  that  the  October  31, 
200] .  meeting  of  the  President's 
.■\dvisor\  Committee  on  Trade  Policy 
and  Negotiations  will  be  held  from  1:30 
p.m.  to  4  p.m.  The  meeting  will  be 
closed  to  the  public  from  1:30  p.m.  to 
3:30  p.m.  and  open  to  the  public  from 
3:30  p.m.  to  4  p.m. 

SUMMARY:  The  Presidents  Advisory 
c  ummittee  on  Trade  Policy  and 
Negotiations  will  hold  a  meeting  on 
October  31 .  2001 .  from  1 :30  p  m.  to  4 
p  m  The  meeting  will  be  opened  to  the 
public  from  3:30  p.m.  to  4  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
MHtion  2155(f)(2)  of  Title  19  of  the 
I  nited  States  Code.  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Government  of 
trade  policy,  priorities,  negotiating 
objectives  or  bargaining  positions  with 
respect  to  the  nppration  of  any  trade 
agreement  ami   i!h'  r  matters  arising  in 
connection  with  the  development. 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
The  metning  w  ill  be  open  to  the  public 
and  press  from  3:30  p.m.  to  4  p.m.. 
when  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  ;he  meeting  is  for  obser\ation  only. 
Indi\  -(iuais  w  lio  are  not  members  of  the 
I,  iimmitto'  u  ili  not  be  invited  to 
(  I  irnnient 

DATES;  The  iiueting  is  scheduled  for 
October  31.  2001,  unless  otehrwise 

notified 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Room  1  and  2.  located  at 
1724  F  Street.  .N\V  .  Washington.  DC 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  .-X   (iianini    ( )ffice  uf  ihe 
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United  States  Trade  Representative, 
(202)395-6120 

Robert  B,  Zoellick, 

United  S;of^'s  Trade  Representative 

[FR  Doc    01-24333  Filed  9-27-01;  8:45  am] 

BILUNG  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  EKJT 
SUMMARY:  The  FAa  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  (jf 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisorv'  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures 
DATES:  The  meeting  will  be  held  from 
October  10-12.  2001.  from  8  a.m.  to  4 
p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation, 
NASSIF  Building,  400  7th  Street.  S\V  , 
Washington,  DC  20590 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Eric  Harrell,  Executive  Director, 
ATPAC,  Terminal  and  En  Route 
Procedures  Division.  800  Independence 
Avenue,  SVV..  Washington,  DC  205^1. 
telephone  (202)  267-3725 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisors'  Committee  Act  (Pub,  L.  92- 
463:  5  use.  App  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  he 
held  October  10  through  October  12. 
2001,  at  the  Department  of 
Transportation,  NASSIF  Building.  400 
7th  Street.  SW..  Washington.  DC  20590 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include; 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director. 
5  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 


Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  October  1.  2001.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  October  10-12. 
2001.  in  Washington.  DC. 

Anv  member  nf  the  public  may 
present  a  written  statement  to  the 
Committee  at  anv  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  September 
18,  2om 
David  W.  Madison, 

Exei'utivf  Din-itor.  Air  Traffic  Pnxvdures 
Advisory  Committee. 

IFR  rVir    01-23778  Filed  '+-27-01.  8:4.5  am| 
BILUNG  COOE  491C^-13-«I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Planned  Establishment  of  the  Raleigh- 
Durham  International  Airport  Class  B 
Airspace  Area,  NC;  and  Revocation  of 
the  Raleigh-Durham  International 
Airport  Class  C  Airspace  Area,  NC 

AGENCY:  Federal  Aviation 
Administration  (F.^A).  DOT. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  This  notice  announces  two 
fact-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users,  and  others.  c()n(;orning  a  plan  to 
establish  a  Class  B  airspace  area  at  the 
Raleigh-Durham  International  Airport, 
NC  The  purpose  of  these  meetings  is  to 
provide  interested  parties  an 
opportunity  to  present  views, 
re<:ommendations,  and  comments  on  the 
plan  to  establish  the  Raleigh-Durham, 
N(^,  Class  B  airspace  area.  All  comments 
received  during  these  meetings  will  be 
considered  prior  to  any  revision  or 
issuance  of  a  notice  of  proposed 
rulemaking. 

TIMES  AND  DATES:  Meetings.  These 
informal  airspace  meetings  will  be  held 
on  Tuesday.  December  4,  2001 ,  at  7 
p  m  ;  and  Wednesday,  December  5, 
2001,  at  7  p  m  Comments  must  be 
received  on  or  before  lanuary  4.  2002. 
ADDRESSES:  Both  meetings  will  be  held 
at  the  Raleigh-Durham  Airport 
Authority,  Room  100,  1000  Trade  Drive, 
at  the  Raleigh-Durham  IntemationaJ 
Airport,  NC 

Comments  Send  comments  on  the 
proposal  in  triplicate  to;  Manager,  Air 
Traffic  Division,  ASO-500,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  GA  30320. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A,  Belmonte,  Manager,  Raleigh- 
Durham  Airport  Traffic  Control  Tower, 
Raleigh-Durham  International  Airport, 
1000  Sawyer  Circle,  Raleigh,  NC  27623; 
telephone  (919)  840-5502, 
SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  These  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  one  or 
more  representatives  of  the  FAA 
Southern  Region.  A  representative  from 
the  FAA  will  present  a  formal  briefing 
on  the  proposed  Class  B  airspace  area. 
Each  participant  will  be  given  an 
opportunity  to  deliver  comments  or 
msike  a  presentation  at  the  meetings. 
Only  comments  concerning  the  proposal 
to  establish  a  Class  B  airspace  area  will 
be  accepted. 

(h)  These  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  These  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  handout 
material  relating  to  the  substance  of 
these  meetings  will  be  accepted. 
Participants  wishing  to  submit  handout 
material  should  present  three  copies  to 
the  presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  These  meetings  will  not  be 
formally  recorded. 

Agenda  for  the  Meetings 

— Presentation  of  Meeting  Procedures. 
— Presentation  on  the  planned  Class  B 

airspace  area  at  Raleight-Durham,  NC. 
— Public  Presentations  and  Discussions. 
— Closing  Comments. 

Issued  in  Washington.  DC,  on  September 
24.2001. 

Reginald  C.  Matthews, 
Manager.  Airspace  and  Rules  Division. 
(FR  Doc.  01-24428  Filed  9-27-01;  8:45  am] 
BtLUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Supplemental  Environmental  Impact 
Statement:  City  of  Charlottesville  and 
Albemarle  County,  Virginia 

AGENCY:  Federal  Highway 
AdministratioD,  DOT. 
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ACTION:  Notice  of  Intent. 


SUMMARY:  The  Federal  Highway 
Administration  (FHVVA)  is  issuing  this 
notice  to  advise  the  public  of  its  intent 
to  prepare  a  supplemental 
Environmental  Impact  Statement  (EIS) 
in  cooperation  with  the  Virginia 
Department  of  Transportation  (\T30T)  to 
more  thoroughly  examine  the  impacts 
associated  with  the  selected  bypass 
alternative  (Alternative  10)  from  the 
Route  29  Corridor  Study  final  EIS  and 
the  suosequent  changes  to  the  termini 
on  the  South  Fork  Rivanna  River 
Reser\'oir  and  archeological  resources 
not  previously  accounted  for. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Sundra,  Senior  Environmental 
Specialist,  Federal  Highway 
Administration,  Post  Office  Box  10249, 
Richmond,  Virginia  23240-0249. 
Telephone  804-775-3338. 

SUPPLEMEffTARY  INFORMATION:  In  the  late- 
1980s.  an  EIS  was  initiated  to  address 
congestion  on  Route  29  through  the  City 
of  Charlottesville  and  Albemarle  County 
in  central  Virginia.  In  1993,  a  Record  of 
Decision  (ROD)  was  issued  by  FHWA 
which  identified  a  series  of 
improvements  to  address  the  project's 
purpose  and  need.  This  series  of 
improvements  included  a  bypass 
alternative  known  as  Alternative  10 
located  west  of  existing  Route  29. 
Shortly  after  issuing  the  ROD,  changes 
were  requested  by  the  localities  to  the 
termini  of  the  bypass.  To  address  these 
changes,  an  Environmental  Assessment 
was  prepared  which  concluded  that  a 
supplemental  EIS  was  not  required.  In 
1996.  a  Reevaluation  was  initiated  to 
address  design  changes  to  the  bypass 
recommended  by  a  local  design 
advisory  committee  as  well  as  other 
issues  that  arose  since  the  EA.  In  1998. 
litigation  was  brought  against  the 
project  by  the  Southern  Environmental 
Law  Center  on  behalf  of  the  Piedmont 
Environmental  Council  and  Sierra  Club 
alleging  violations  of  the  National 
Environmental  Policy  Act  and  section 
4(f)  of  the  U.S.  Department  of 
Transportation  Act  of  1966.  On  March 
13.  2000.  FHWA  completed  its 
Reevaluation  and  issued  a  revised  ROD 
documenting  the  changes  to  the  selected 
alternative  and  the  mitigation  for  the 
bypass.  In  August  of  2001,  a  judge  for 
the  United  States  District  Court  in  the 
City  of  Charlottesville  rendered  his 
decision  on  the  litigation  granting  the 
plaintiffs  motion  for  summary  judgment 
in  part.  As  a  result,  the  Court  enjoined 
further  action  on  the  project  until  a 
supplemental  EIS  was  completed  which 
addressed  the  issues  enumerated  in  the 
judge's  memorandum  opinion — impacts 


to  the  South  Fork  Ri\  anna  River 
Reservoir  and  arrhediugicalTesources 
which  had  nut  been  previouslv 
considered.  On  the  other  eight  counts 
raised  bv  the  plaintiffs,  the  judge 
granted  thf  defendants  motion  for 
summary  judgment  concluding  that 
FHVV.A  adequately  (  nnsidrred  the  issues 
raised  by  the  plaintiffs  in  th»>  NEPA 
process  and  were  not  arhitrarv  and 
capricious  in  rendering  its  decision. 
Therefore,  this  supplemental  EIS  will  be 
of  limited  scope  with  the  pur()i»se  of 
determining  whether  the  FH\V.\ 
decision  for  the  selected  alternative 
represented  by  the  revised  ROD  dated 
March  13,  2001.  remains  reasonable 
once  the  impacts  of  the  bvpass  on  the 
South  Fork  Rivanna  River  Resenoir  and 
archeological  resources  not  currenth 
accounted  for  are  thoroughly  examined 
and  considered. 

In  accordance  with  40  CFR 
1502.9(c)(4).  scoping  will  not  be 
reinitiated  for  the  project.  To  support 
the  development  of  the  supplemental 
EIS,  local  officials  and  State  and  Federal 
agencies  will  be  coordinated  with  as 
necessary,  given  the  limited  scope  of  the 
supplemental  EIS,  Letters  describing  the 
proposed  study  and  soliciting  input  will 
be  sent  to  the  appropriate  agencies 
which  are  known  to  have  an  interest  or 
legal  role  in  the  project.  Once 
completed,  copies  of  the  supplemental 
EIS  will  be  sent  to  all  recipients  of  the 
final  EIS  for  the  Route  29  Corridor 
Study.  A  public  hearing  is  planned 
where  the  draft  supplemental  EIS  will 
be  made  available  to  the  public  for 
review  and  comment  prior  to  and  after 
the  hearing.  Notices  of  the  public 
hearing  will  be  given  through  various 
forums,  including  the  newspaper, 
providing  the  time  and  place  of  the 
meeting  along  with  other  relevant 
information.  Any  comments  that  arc 
received  during  the  public  comment 
period  that  address  the  issues  for  which 
the  supplemental  EIS  is  being  prepared 
will  be  considered  before  FHW.A 
renders  its  decision  regarding  the 
existing  selected  alternative  Anv 
comments  that  are  received  whu  h 
address  issues  which  the  Court  has 
already  determined  have  been 
adequately  addressed  will  be  reviewed 
but  not  considered  unless  thev  raise 
significant  new  information 

Comments  and  questions  (tmrprning 
the  development  of  the  supplemental 
EIS  and  its  scope  should  be  directed  to 
FHWA  at  the  address  provided  above 
Preparation  of  this  supplemental  EIS 
does  not  require  the  withdraw  al  of  am 
previous  approvals  or  documents 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20  20')   Hlgln\vi\  Fl.ininnL! 


and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  lo  this 
proposed  action.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  September  14.  2001. 
Edward  S.  Sundra, 

Senior  Envintnmcntal  Specialist. 

(PR  Doc.  01-24287  Filed  9-27-01.  8:45  am) 

BILLING  CODE  49' 0-22-11 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Assessment  or 
Environmental  Impact  Statement 
Summit  County,  OH 

agency:  Federal  Highway 
.^dministratinn  I  FHWA),  DOT. 
ACTION:  Notue  of  intent. 


SUMMARY:  The  FmVA  is  issuing  this 

notu  e  to  ad\  ise  the  public  that  an 
environmental  assessment  or 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Summit  C^oiintv    Ohin 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Armstnini;   I  ri.ui  Programs 
Engineer,  Federal  Mik;}i\\d\ 
.^dministratiiiii   joo  \   High  Street. 
Room  328.  Columbus,  Ohio  43215, 
Telephone:  (614;  28n-88n''. 
SUPPLEMENTARY  INFORMATION:   I  he 
FHWA.  in  cooperation  with  the  Ohio 
Department  of  Transportation  (ODOT). 
will  prepare  an  environmental 
assessment  [EA]  or  environmental 
impact  statement  (FI,'^'  on  h  proposal  to 
upgrade  5.2  miles  of  SH  h  S.'iwt^en  SR 
^(11  and  1-271  in  Summit  County,  Ohio 

1  pgrading  SR  8  is  considered 
necessary  to  improve  the  traffic  flow 
and  to  meet  current  design  standards. 
The  pmposal  will  reduce  the  existing 
\ehi(  ular  traffic  congestion  along  SR8. 

.Mternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
upgrading  the  existing  4-lane  controlled 
access  facility  to  a  4-lane  limited  access 
fa(  ility;  (3)  constructing  a  higliway  on 
new  alignment:  and  (4)  upgrading  the 
existing  4-lane  controlled  access  facility 
to  a  hiane  ( ontrolled  access  facility. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
afjpropnate  Federal.  State  and.  lo<;al 
agenc  les.  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal   .\  public  hearing  was 
pre\  lousiv  held  for  the  project  on  May 
24,  2000  In  Spring  of  2002.  an 
additional  public  hearing  will  be  held  in 
the  project  area.  Public  notice  will  be 
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given  of  the  time  and  place  of  the  publit 
hearing.  The  draft  EA  or  draft  EIS  will 
be  available  for  public  and  agencv 
review  and  comment  prior  to  the  public 
hearing.  \n  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EA  or  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  the  Federal  Domestic  .Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  E\e(;utive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  20.  2001. 
Michael  B.  Armstrong. 

i  rban  Program^  Engirif'er,  Federal  Highway 
Administration.  Columbus,  Ohio. 
FR  Dn<    m-24284  Filed  9-27-01;  8:45  am] 

BILUMG  CODE  4910-23-P 


DEPARTlylE^fT  OF  TRANSPORTATION 

Federal  Highway  Administration 

intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highwav  | 

Administration  (FHWA).  DOT 
ACTION:  Notice  of  publu.  meeting 

SUMMARY:  The  Intelligent  Transportation 
Society  of  .\merica  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  VVednesdav.  October  24, 
2001.  The  meeting  begins  at  8.30  am 
with  a  Breakfast  Business  Meeting  (#41). 

Note:  There  is  a  Coordinating  Council 
Workshop  on  Tuesday.  October  23,  2001 
from  12  30  p  m.-6:30  p  m.  The  Council 
mission  and  objwtives  will  be  discussed.  The 
FK  ommended  actions  will  be  reported  out  on 
\Vednesda\   October  24.  2001,  from  10:13 
a.m  -12  p.m. 

The  letter  designations  that  follow 
each  item  mean  the  following:  (I)  is  an 
information  item;  (A)  is  an  action  item; 
(D)  is  a  discussion  item  The  General 
Session  includes  the  following  items;  i  li 
Housekeeping  Items;  Welcome, 
Introductions.  ^Antitrust  statement, 
previous  minutes,  etc   (I);  (2)  US  DOT 
Federal  Report  (1/D);  (31  President  ■> 
Report  (I/D);  (4)  Advanced  Construction 
Management  Systems  Task  Force  (D/A); 
(5)  Committee  Reports/ Updates/Issues 
(TBD);  (6)  Closing  Housekeeping  (Next 
meeting  dates/ locations;  (7) 
Adjournment. 


ITS  AMERICA  priivuies  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisorv  (Committee  Act 
(FACA)  5  IJ.S.C.  app.  2.  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs   i.^fi  FR  9400.  March  6.  1991). 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  im  Wednesday. 
October  24.  2001  from  8  30  a.m. -10  a.m. 
Room  TBA.  Note:  There  is  a 
Coordinating  Council  Workshop  on 
Tuesday.  October  23,  2001  from  12:30 
p.m. — 6:30  p.m.  The  Council  mission 
and  objectives  will  be  discussed.  The 
recommended  actions  will  be  reported 
out  on  Wednesday,  October  24.  2001. 
fnmi  10  15  a.m. -12  p.m. 
ADDRESSES:  Bourbon  Orleans — A 
Wvndham  Historic  Hotel.  717  Orleans 
Street.  New  Orleans,  Louisiana,  70116 
Phone:  (504)  523-2222. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  assonated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA  400  \'irginia  .Avenue  SW.. 
Suite  800.  Washington.  DC  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Debbie  M   Busch  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
2904  or  bv  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Kristv  Frizzell,  FHWA. 
HOIT,  Washington.  DC  20590,  (202) 
366-9536  Office  hours  are  from  8:30 
a.m.  to  5  p.m.,  e.t  .  Monday  through 
Friday,  except  for  legal  holidays. 

(23  U.S.C.  315;  49CFR  1.48) 

Issued  on-  September  24.  2001. 
leffrey  Paniati, 

Program  Manager.  ITS  {oint  Program  Office. 
VS.  Department  of  Transportation. 
(FR  Doc.  01-24422  Filed  9-27-01;  8:45  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34091] 

Delaware-Lackawanna  Railroad  Co., 
Inc. — Operation  Exemption — Monroe 
County  Railroad  Auttiority 

Delaware-Lackawanna  Railroad  Co., 
Inc   (D-L),  a  Class  III  rail  carrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  operate  over 
approximately  10  miles  of  rail  line  to  be 


acquired  by  Monroe  County  Railroad 
Authority  (MCRA)  pursuant  to  a 
sublease.  The  line,  which  has  been 
operated  by  Norfolk  Southern  Railway 
Company  (NSR),  consists  of  that  portion 
of  the  Stroudsburg  Secondar\'  Track 
extending  between  milepost  2.0. 
approximately  old  milepost  74,4  (Slate), 
and  milepost  12,2,  approximately  old 
milepost  84,6  (Gravel),  in  Monroe  and 
Northampton  Counties.  PA.' 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34092,  Monroe 
Countv  Railroad  Authority — Lease 
Exemption — S'orfolk  Southern  Railway 
Company  and  Pennsylvania  Lines  LLC, 
wherein  MCRA  seeks  to  sublease  the 
line  involved  here. 

The  transaction  was  scheduled  to  be 
consummated  on  or  about  September 
14.  2001.  The  earliest  the  transaction 
could  have  been  consummated  was  on 
September  14,  2001,  the  effective  date  of 
the  exemption  (7  days  after  the 
exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S,C,  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34091.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N\V.,  Washington,  DC  20423- 
0001,  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Keith  G. 
O'Brien.  Esq..  REA,  CROSS  & 
AUCHINCLOSS,  1707  L  Street.  NW., 
Suite  570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
l\^\'w. stb.dot.gov. 

Decided:  September  24.  2001. 

By  the  Board.  David  M.  Konschnik. 
Dire(.tor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
;FR  Doc.  01-24396  Filed  9-27-01;  8:45  am] 

BILLING  CODE  491S-01-P 


■  D-L  N  operation  of  the  line  is  subject  to  the 
NSK's  retention  of  overhead  trackage  rights 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34092] 

Monroe  County  Railroad  Authority- 
Lease  Exemption — Norfolk  Southern 
Railway  Company  and  Pennsylvania 
Lines  LLC 

Monroe  County  Railroad  Authnritv 
(MCRA),  a  political  subdivision  and 
nonoperating  Class  III  rail  common 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1 150,41  to  sublease 
approximately  10  miles  of  rail  line 
currently  owned  by  Pennsylvania  Lines 
LLC  (PRE)  and  currently  operated  by 
Norfolk  Southern  Railway  Company 
(NSR).'  The  line  consists  of  that  portion 
of  the  Stroudsburg  Secondary  Track 
extending  between  milepost  2,0, 
approximately  old  m.ileposf  74.4  (Slate), 
and  milepost  12.2.  approximately  old 
milepost  84,6  (Gravel),  in  Monroe  and 
Northampton  Counties,  PA.- 

This  transaction  is  related  to  STB 
Finance  Docket  No,  34091.  Delaware- 
Lackawanna  Railroad  Co.,  Inc  — 
Operation  Exemption — Monroe  County 
Railroad  Authority-,  wherein  Delaware- 
Lackawanna  Railroad  Co..  Inc.  has 
concurrently  filed  a  notice  of  exemption 
under  49  CFR  1 150,41  to  operate  over 
the  rail  line  involved  here. 

The  transaction  was  scheduled  to  be 
consummated  on  or  about  September 
14,  2001.  The  earliest  the  transaction 
could  have  been  consummated  was  on 
September  14.  2001,  the  effective  date  of 
the  exemption  (7  days  after  the 
exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34092.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Keith  G. 
O'Brien,  Esq.,  REA,  CROSS  & 
AUCHINCLOSS,  1707  L  Street.  NW.. 
Suite  570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided;  September  24,  2001 


'  MCRA  slates  that  NSR  will  relam  overhead 
trackage  rights  over  the  line 

-  MCRA  anticipates  that  it  will  have  a  contingent 
option  to  purchase  the  line 


B\  the  Bitani.  IJaviiJ  M    kmivf  hmk. 
Uir('(  t(ir.  Offii  f  ol  Prni  iH^dings. 
Vernon  .\  Williams, 
Secretary. 
IFR  Doi    (ii-_'4  )'*-  Filed  9-27-01:  8:45  am] 

BILUNG  CODE  4915-00-f 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-565  (Sut)-No  4X).  STB 
Docket  No.  AB-55  (Sub-No.  597X)] 

New  York  Central  Lines,  LLC— 
Abandonment  Exemption — in 
Vermillion  and  Warren  Counties,  IN, 
CSX  Transportation,  Inc.— 
Discontinuance  of  Service 
Exemption — in  Vermillion  and  Warren 
Counties,  IN 

New  York  Central  Lines,  LLC  (NYC) 
and  CSX  Transportation,  Inr   (CSXT) 
have  filed  a  notice  of  exemptuin  untiiT 
49  CFR  ll,i2  Subpart  F— Exempt 
Abandonments  and  Dis(  nntmuances  of 
Sen-ice  for  NYC]  to  abandon  and  CSXT 
to  discontinue  service  ever 
approximately  6.12  miles  of  railroad 
between  milepost  QSC)-1,5  18  near  the 
Illinois/ Indiana  State  line  and  mil^-pobt 
QSO-11  30  near  Olin,  in  Vermillion  and 
Warren  Counties,  IN  The  line  traverses 
United  States  Postal  Service  Zip  Code 
47932. 

NYC  and  CSXT  have  certified  that   i  1 1 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years,  (2)  there  is  no 
overhead  traffic  on  the  line,  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105  7 
(environmental  reports),  49  CFR  1105  8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105  12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  these  exemptions. 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  tie 
protected  under  Oregon  Short  Line  R 
Co.— Abandonment — Goshen.  360  I  C  ( 
91  (1979)  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.SC  10502(dl 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  nf 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 


effective  on  ( )(  tM^er  30.  2001.  unless 
stayed  ["  ndiiiii  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
t>\[  its^i   lis  of  intent  to  file  an  OFA 
Lindei  4'M;FR  1152.27(c)(2).'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152  29  must  be  filed  by  October  9. 
2001   Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152  28  must  be  filed  by  October  18. 
2001    with  Surface  Transportation 
Board.  Office  of  the  Secretary'.  Case 
Control  Unit.  1925  K  Street.  NW., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Paul  R.  Hitchcock. 
.Assistant  General  Counsel,  CSX 
Transportation.  Inc..  500  Water  Street 
J150,  Jacksonville.  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NYC  and  CSXT  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any.  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources  SEA  will  issue 
an  environmental  assessment  (EA)  by 
( )(  lober  5.  2001.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board.  Washington.  DC  20423)  or  by 
railing  SEA,  at  (202)  565-1545 
(oniments  on  environmental  and 
hist  irii  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historii  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
approprialo,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
11 52  29(et(2).  NYC  shall  file  a  notice  of 
<  onsummation  with  the  Board  to  signify 
that  it  has  exert  ised  th>'  .iijihoritv 
^jranted  and  fulK  dbandimi'd  the  line.  If 
consummation  has  not  been  eiiected  by 
NYC's  filing  of  a  notice  of 
consummation  by  September  28,  2002, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  wil!  rtwt:iniatically  expire, 

Board  dec  isiiin^  ^nii  :iatices  are 
available  on  our  website  at 
H-\s  A  stb.dot.gov 

Tht  hosrd  will  grant  a  *tD\  if  »r  inrnrmnl 
dKision  on  rnMronmenu)  usun  iwheiher  raised 
h>  I  p«rt>  or  b>  ih»  Board's  S«:tion  of 
Fnvironmrnul  ,^n»l><iu  (SF  A  i  in  its  indtprndrnl 
ln>Mtigation)  cannot  b*  made  htforr  tht 
eifmption's  ffTtctivf  dait.   Srt  f  ifmptKTi  ■■<  •  ui 
of- i»rMc«  Rail  Lin«.  f  l.C  f  2d  3"  d'Ji^'Ji     \nv 
request  for  a  sia>  should  bt  filrd  a<  mmjh  m  possible 
so  the  Board  m«>  takt  appropnatf  aciii^n  t^fci  thf 
fiemption's  efrectr>e  datt 

2       Each  offer  of  rinancial  asMMancr  muM  ht 
accompanied  b>  the  filing  fet.  Which  currrnitv  u  set 
at  SI  000    See  4<»  C  FR  1 00:.:(  0(25). 


I 
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Upridfd    Sf>ptf-nib»>r  1').  2001 

B\  the  Board  Uh\  id  M.  konsthnik. 

Uirei  tor  ()tfi<  c  i)f  Fruc  ecding.s. 

V'emon  A.  Williams. 

Ser^^'ta^\^ 

!KR  Dfx  ■()!  -2:i1fn  Filed  <^L'7-()1:  8:45  ami 

BILUNG  CODE  491&-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  nrdpr  to  complv  with  th»'  mandate 
of  section  999(a)(J;  of  the  Internal 
Revenue  Code  of  1986.  the  Departnient 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in.  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(.3i  of  the 
Internal  Revenue  Code  of  1986) 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasur\\  the  following  countries 
may  require  participation  in.  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Republic  of 

Dsted    S.  fjtem'i-r  Jl    JOUl 
Barbara  Angus, 

Intfrnational  Tax  Counsel  ITax  Policyl- 
iFR  l>i'    i);-J42«J  Filed  9-27-01;  8:45  am) 

BILUNG  CODE  4810-2S-W 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

FEDERAL  TRADE  COMMISSION 

COMMODITY  FUTURES  TRADING 
COMMISSION 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Public  Workshop  on  Financial  Privacy 
Notices 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC);  Board  of  Governors 
of  the  Federal  Reserve  System  (Board); 
Federal  Deposit  Insurance  Corporation 
(FDK;);  Office  of  Thrift  Supervision 
lOTS);  National  Credit  Union 
Administration  (NT^l  A);  Federal  Trade 
Commission  (FTC;).  (Commodity  Futures 
Trading  Commission  (CFT(;);  and 
Securities  and  Exchange  Commission 
(SEC) 

ACTION:  loint  Notice  Announcing  Public 
Workshop  and  Requesting  Public 
Comment. 

summary:  The  OCC,  Board.  FDIC,  OTS, 
NCUA,  FTC.  CFTC,  and  SEC  ("the 
Agencies")  are  planning  to  host  a  joint 
public  workshop  to  educate  the 
Agencies  and  the  public  about  how 
financial  institutions  can  provide 
consumers  with  effective  notice  of  their 
privacy  policies  and  practices  as 
required  by  Title  V  of  the  Gramm-Leach- 
Bliley  Act,  15  U  S.C.  6801  et  seq.  (the 
"GLB  Act"  or  "Act"). 

DATES:  The  workshop  will  be  held  on 
Tuesday.  December  4,  2001.  from  9:00 
a.m.  to  5:00  p.m  at  the  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NVV.,  Washington.  DC  20580. 

Pre-registration:  The  event  is  open  to 
the  public  and  there  is  no  fee  for 
attendance.  However,  attendees  are 
strongly  encouraged  to  pre-register.  as 
seating  will  be  limited.  To  pre-register, 
please  email  your  name  and  affiliation 
by  November  16,  2001.  to 
g//)uorA:s/iop"4ffr  gov 


Requests  to  participate  as  a  panelist: 
As  discussed  below,  written  requests  to 
participate  as  a  panelist  in  the  workshop 
must  be  filed  on  or  before  October  15. 
2001.  Persons  filing  requests  to 
participate  as  a  panelist  will  be  notified 
on  or  before  November  16.  2001,  if  they 
have  been  selected  to  participate. 

Written  comments:  Whether  or  not 
selected  to  participate,  persons  may 
submit  written  comments  on  the 
Questions  to  be  Addressed  at  the 
workshop.  Such  comments  must  be 
filed  on  or  before  January  4.  2002. 
ADDRESSES:  Written  comments  and 
requests  to  participate  as  a  panelist  in 
the  workshop  should  be  submitted  to: 
Secretary'.  Federal  Trade  Commission. 
Room  159.  600  Pennsylvania  Avenue. 
N.W..  Washington.  DC  20580. 
Alternatively,  they  may  be  emailed  to 
glbworkshop^ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toby  Milgrom  Levin.  Division  of 
Advertising  Practices.  202-326-3224.  or 
lulie  Brof,  Division  of  Financial 
Practices.  202-326-3224.  Both  of  the 
above  staff  can  be  reached  by  mail  at: 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20580, 

Interested  parties  may  also  contact  the 
following  staJFf  at  the  Agencies: 

OCC:  Amy  Friend,  Assistant  Chief 
Counsel,  202-874-5200 

Board:  Ky  Tran-Trong,  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  202-452-3667 

FDIC:  Stacy  Messett,  Review 
Examiner.  Division  of  Compliance  and 
Consumer  Affairs.  202-942-3406 

OTS:  Cindy  Baltierra,  Program 
Analyst,  202-906-6540 

NCUA:  Mary  Rupp,  Staff  Attorney. 
Office  of  General  Counsel,  703-518- 
6553 

CFTC:  Nancy  Yanofsky.  Assistant 
Chief  Counsel.  Division  of  Economic 
Analysis.  202^18-5260 

SEC:  Penelope  Saltzman.  Senior 
Counsel,  Office  of  Regulatory  Policy, 
Division  of  Investment  Management, 
202-942-0690 
SUPPLEMENTARY  INFORMATION: 

Background  and  Workshop  Goals 

The  GLB  Act  (Pub.  L,  No.  106-102) 
was  signed  into  law  on  November  12. 
1999.  Subtitle  A  of  Title  V  of  the  Act, 
captioned  "Disclosure  of  Nonpublic 
Personal  Information,"  limits  the 
instances  in  which  a  financial 
institution  may  disclose  nonpublic 
personal  information  about  a  consumer 
to  nonaffiliated  third  parties,  and 
requires  a  financial  institution  to 
disclose  to  all  of  its  customers  the 
institution's  privacy  policies  and 
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practices  with  resp)ect  to  information 
sharing  with  both  affiliates  and 
nonaffiliated  third  parties.'  With  certain 
exceptions,  the  Act  also  prohibits  a 
financial  institution  from  disclosing 
nonpublic  personal  information  about  a 
consumer  to  nonaffiliated  third  parties 
if  the  consumer  opts  out  of  the 
disclosure. 

The  Act  directed  each  of  the  Agencies 
to  adopt  regulations  implementing  these 
provisions. 2  Compliance  with  those 
regulations  was  required  not  later  than 
July  1,  2001.3  Each  Agency's  final  rule 
requires  that  financial  institutions 
provide  clear,  conspicuous,  and 
accurate  notice  of  their  privacy  policies 
and  practices  to  their  customers.  Each 
rule  also  specifies  the  general  content 
(but  not  the  particular  language)  to  be 
included  in  the  notices  and  provides 
sfimple  clauses  designed  to  illustrate  the 
appropriate  level  of  detail. 

Some  consimier  and  privacy 
advocates  and  others  have  expressed 
concerns  about  the  adequacy  of  a 
number  of  privacy  notices  provided 
thus  far.  stating,  for  example,  that  the 
notices  are  conJFusing  and/or  misleading 
and  that  the  opt-out  disclosures  are  hard 
to  find.  At  the  same  time,  some  financial 
institutions,  which  are  implementing 
these  rules  for  the  first  time,  have 
sought  additional  guidance  from  the 
Agencies  about  the  form  and  content  of 
their  notices.  The  Agencies  therefore 
believe  that  it  would  be  useful  to 
provide  a  public  forum  to  discuss 
strategies  for  providing  effective  notices. 
The  workshop  will  bring  together 
financial  institutions,  consumer  and 
privacy  groups,  experts  on  readability 
and  consumer  communication,  and 
others  to  discuss  the  issues  through 
moderated  panel  discussions.  The 
Agencies  anticipate  that  the  workshop 
will  provide  a  greater  understanding  of 
the  challenges  financial  institutions  face 
in  developing  effective  notices  under 
the  Act  and  may  also  be  a  vehicle  for 
developing  consumer  and  business 
education  materials  about  GLB  notice 
issues. 


'  15  U.S  C.  6801  et  seq  The  implementing 
regulations  are  set  forth  at  12  CFR  part  40  [OCC]: 
12  CFR  part  216  (Board);  12  CFR  part  332  (FDIC); 
12  CFR  part  573  (OTS):  12  CFR  part  716  (NCUA), 
16  CFR  part  313  (FTC);  and  17  CFR  part  248  (SEC). 

'  Persons  or  entities  subject  to  the  jurisdiction  of 
the  CFTC  were  initially  excluded  from  the  coverage 
of  the  GLB  Act.  15  U.S'.C.  6«09(3)(B).  That  was 
changed  by  the  Commodity  Futures  Modernization 
Ad  of  2000.  which  made  the  CFTC  a  federal 
functional  regulator  under  the  GLB  Act.  and 
required  it  to  promulgate  privacy  regulations  for 
certain  persons  or  entities  subject  to  its  jurisdiction. 
7  U.S.C.  7b-2.  The  CFTC's  implementing 
regulations  are  set  forth  at  17  CFR  part  160. 

'  The  compliance  date  for  the  CFTC's  final 
privacy  rule  is  March  31,  2002.  17  CFR  160.18 


Registration  Information 

The  workshop  will  be  open  to  the 
public  and  there  is  no  fee  for 
attendance.  As  discussed  above,  pre- 
registration  is  strongly  encouraged,  as 
seating  will  be  limited.  To  pre-register, 
please  email  your  name  and  affiliation 
to  glbworkshop@ftc.gov  by  November 
16,  2001.  A  detailed  agenda  and 
additional  information  on  the  workshop 
will  be  posted  on  the  FTC's  website  at 
www.ftc.gov/glbworkshop  before 
December  4th.  After  the  workshop,  a 
transcript  will  be  posted  on  the  website 

Questions  To  Be  Addressed 

The  questions  to  be  addressed  at  the 
workshop  include: 

1.  What  challenges  are  associated 
with  providing  effective  privac>' 
notices? 

2.  What  are  some  examples  of  privacy 
notices  that  are  easy  to  read  and 
understand  and  that  can  serve  as  models 
for  effective  communication  to 
consumers?  What  formats  are 
particularly  effective? 

3.  What  can  we  learn  from  readability 
and  communications  experts  that  will 
help  financial  institutions  draft  notices 
that  are  easy  to  read  and  easy  to  find' 

4.  Are  any  industry  groups  developing 
self-regulatory  guideUnes  or  "best 
practices"  regarding  GLB  privacy 
notices  and  reasonable  opt-out 
methods?  Are  there  useful  models  or 
guidelines  from  other  contexts,  such  as 
online  privacy,  that  could  provide 
guidance  here? 

5.  Have  individual  financial 
institutions  or  industry,  consumer,  or 
privacy  groups  developed  effective 
business  and  consumer  education 
materials  regarding  GLB  privacy 
policies?  Would  it  be  useful  for  the 
Agencies  or  others  to  develop  additional 
consumer  and  business  education 
materials  regarding  GLB  privacy 
policies?* 

Form  and  Availability  of  Comments 

The  Agencies  request  that  interested 
parties  submit  written  comments  on  the 
above  questions  to  facilitate  greater 
understanding  of  the  issues.  Of 
particular  interest  are  any  studies, 
surveys,  research,  or  other  empirical 
data  related  to  these  questions 
Comments  should  indicate  the 
number(s)  of  the  specific  question{s) 
being  answered,  provide  responses  to 
questions  in  numerical  order,  and  use  a 
new  page  for  each  question  answered 


*The  FDIC  has  published  guidancp  for  i.nnsuniers 
about  the  GLB  Ad,  available  at  »t»m  fdic  ftov' 
consumen/consumer'neHs.'tndex  html  l^ter  this 
year,  the  Agencies  expect  lo  issue  additional 
consumer  education  matenals  on  the  GLB  Ad, 
which  will  be  available  online  as  wpII. 


Comments  should  bf  captioned  'GLB 
Act  Notice  Workshop — (lomment, 
P014814,  '  and  mu.st  Iw  fil.'d  on  or 
before  lanuary  4,  2002 

Parties  sending  written  (  mninenls 
should  submit  an  original  and  two 
copies  o{  each  dot  ument  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  inLJudp  a  version 
on  diskette  in  PDF,  ASCII,  WordPerfect, 
or  Microsoft  Word  format  Diskettes 
should  be  labpled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  document   Alternatively,  comments 
may  be  emailed  In  ^lhworkshop®ftc.gov, 
and  should  include  the  same 
information  requested  above 

Written  comments  will  be  available 
for  public  inspectiDH  in  af  t  nrdance  with 
the  Freedom  of  Information  Act.  5 
U.S.C.  552,  and  FTC  regulations.  16  CFR 
part  4  9,  Monday  through  P>iday 
between  the  hours  of  8  .10  a  m  and  5 
p  m-  at  the  Public  Reference  Koom  130, 
Federal  Trade  Commission  600 
Pennsylvania  Avenue.  NW  . 
Washington.  DC  20580  This  notice  and. 
to  the  extent  technologically  possible. 
all  comments  will  also  be  posted  on  the 
FTC  website  at  w-wm  fic  pnv 
glbworkshop.  and  a  link  \u  this  sue  will 
appear  on  the  website  of  t-ai  h  of  the 
participating  Agencies 

Requests  To  Participate  as  a  Panelist  in 
the  Workshop 

Those  parties  who  wish  to  parfu  ipaic 
as  panelists  in  the  workshop  must  notify 
the  FTC  in  writing  of  their  interp.vt  in 
participating  on  or  before  October  1 ") 
2CX)1.  either  by  mail  to  the  Secretar\  oi 
the  FTC  or  by  email  to 
glbworkshop^ftc  gov  Requests  to 
participate  as  a  panelist  should  be 
captioned   "GLB  Act  Notice  Workshop — 
Request  to  Participate  P014814  " 
Parties  are  asked  to  include  m  their 
requests  a  statement  setting  forth  their 
expertise  in  tir  knowledge  of  the  issues 
on  which  the  workshop  will  focus  and 
their  contact  information  inc  ludmg  a 
telephone  number,  facsimile  numtjer, 
and  email  address  (if  available),  to 
enable  the  Agencies  to  notify  them  if 
they  are  selected   An  original  and  two 
copies  of  each  document  should  be 
submitted  Panelists  will  be  notified  on 
or  before  November  16,  2001  whether 
they  have  been  selected 

L'sing  the  following  c  riteria   .\gency 
staff  will  select  a  limited  number  of 
panelists  to  partiripale  in  the  workshop. 
The  number  of  parties  selec  ted  will  not 
be  so  large  as  to  inhibit  effective 
discussion  among  them 

1   The  party  has  expertise  in  or 
knowledge  of  the  issues  that  are  the 
focus  of  the  workshop 
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2.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  workshop 

3.  The  party  has  been  designated  by 
one  or  more  interested  parties  (who 
timelv  file  requests  to  participate)  as  a 
party  who  shares  group  interests  with 
the  designatorfs). 

In  addition,  there  will  be  time  during 
the  workshop  for  those  not  serving  as 
panelists  to  ask  questions. 

Dated:  September  14   2001. 
lohn  D.  Havvke,  |r., 

Comptroller  nt'thf^  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reser\»  Ss^tem   September  21.  2001. 
(ennifer  ].  lohnson, 
Secretary  of  tht'  Board 

Dated  at  Washington   DC  this  18th  day  of 
September  2001 

Federal  Deposi*  Insurance  Corporation. 
Robert  E.  Feldman,  . 

Executive  Serr^'tary 

Dated  September  13.  2001 

By  the  Office  of  Thrift  Supervision. 
Ellen  S«idman, 
Director  ' 

By  the  National  Credit  Union 
Administration  Board  on  September  5th. 
2001 

Becky  Baker.  ■ 

Secretary  of  the  Board.  ' 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary  of  the  Commission 

Issued  in  Washington,  DC.  on  this  3th  day 
of  Septembir  2001  b\'  the  Commission. 

Catherine  D.  Dixon, 

Assistant  Secretary .  Commodity  Futures 
Trading  Commission 

By  the  Commission 

Dated:  September  21.  2001 

Margaret  H.  McFariand. 

Deputy  Secretary 

|FR  Doc.  01-24260  Filed  9-2--01,  8  45  ami 

MLUNO  COOe  t750-01-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  S«rviC8;  Financial  Management 
Sarvtea 

Propoaad  Collection  of  Information: 
Financial  Inatltution  Agreement  and 
Application  Forms  for  Deaignation  as  a 
Treasury  Tax  and  Loan  Depositary  and 
Reaolutlon 

agency:  Financial  Management  Service. 
Fiscal  Service,  Treasun,- 
ACTION:  Notice  and  request  for 
conunents 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  forms  "Financial  Institution 
Agreement  and  Appli{;ati(jn  Forms  for 
Designation  as  a  Treasury*  Tax  and  Loan 
Dispositarv  and  Resolution." 
DATES:  Written  comments  should  be 
received  on  or  before  November  27. 
2001 

ADDRESSES:  Direc  1  all  written  comments 
to  Financial  Management  Service.  .3700 
East  West  Highway  Programs  Branch. 
Room  144.  Hvattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Karol  Forsberg. 
Electronic  Banking  Services  Division. 
401-14th  Street.  SW,  Room  31.3. 
Washington,  DC  20227.  (202)  87'! -6580. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(r!(2l(A,!).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title  Financial  Institution  Agreement 
and  .Application  Forms  for  Designation 
as  a  Treasury  Tax  and  Loan  Depositary 
and  Resolution 

OMB  \u  m  her  1 5 1 0-00  5  2 

Form  Sumber  FMS  458  and  FMS 
459 

Abstract  Financial  Institutions  are 
required  to  complete  and  submit  the 
information  on  the  Agreement 
Application  and  Resolution  forms  to 
participate  in  the  Treasury  Tax  and 
Loan  program 

Current  Actions:  Extension  of  a 
currently  approved  collection. 

Type  of  Review  Regular 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
450 

Estimated  Time  Per  Respondent:  30 
minutes 

Estimated  Total  Annual  Burden 
Hours  255 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 


enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information  . 

Dated:  September  20.  2001. 
Bettsy  H.  Lane. 

Assistant  Commissioner.  Federal  Finance. 
[FR  Dor.  01-24266  Filed  f>-27-01:  8:45  am] 

BILLING  CODE  4610-35-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0590] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Acquisition  and 
Materiel  Management.  Department  of 
Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Acquisition  and 
Materiel  Management  (OA&MM), 
Department  of  Veterans  Affairs  (VA),  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  revision  of  a 
currently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  ensure  that  VA  will  not  be 
held  liable  for  any  negligent  acts  of  the 
contractor  or  its  employees  and  ensures 
that  VA  and  VA  beneficiaries  are 
protected  by  adequate  insurance 
coverage. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  27, 
2001.  1 

ADOnESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Donald  E.  Kaliher,  Office  of  Acquisition 
and  Materiel  Management  (95 A], 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  IX! 
20420  or  e-mail 

donaId.kaIiher@inail.va.gov.  Please  refer 
to  "OMB  Ck)ntrol  No.  2900-0590"  in 
any  correspondence. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Donald  E.  Kaliher  at  (202)  273-8819 

SUPPLEMENTARY  INFORMATION:  Inder  the 
PRA  of  1995  (Public  Law  104-13;  44 
US.C,  3501—3520],  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PR.^, 

With  respect  to  the  following 
collection  of  information.  OA&MM 
invites  comments  on;  (1 1  Whether  the 
proposed  collection  of  information  is 
nocessarv  for  the  proper  performance  ot 
OA&MM's  functions,  including  whether 
the  information  will  have  practical 
utility:  (2)  the  accuracy  of  OA&MM's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  wavs  to 
enhance  the  quality,  utility,  and  ( larity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


the  use  of  other  forms  of  inf'irmation 
technology 

Titles 

a,  \'eterans  .\ffaus  Ac  (|insi!ii<ii 
Regulation  C;iauses  852.237-73, 
Indemnification  and  Medical  I.iabi!i1\ 
lnsuran(,e 

b,  Veterans  Affair--  .\<  cjuimI:'  ii 
Regulation  Clauses  8,52  J,<"  -  i . 
lndemnific:ation  and  In^uraiK  e. 

c,  Veterans  .Affairs  At  (jui'-itirin 
Regulation  Clauses  852  207-  ~o    H,-i  r.r 
of  F.nipioMiit'nt  liider  C  iiir.nifii  i.ii 
Activities 

OMB  Cnntnil  \umt»T   2M0(>-.(|-,'»(i 
Tvpf'  of  Hf'vit^w    Re\  ision  of  a 
currentiv  approved  (  Cillcc  tion. 
Abstract:  For  \'A  Ai  quisiMnn 
Regulation  Clauses  852.237-7  diid 
852,237-71,  failure  to  collect  the 
information  wduld  h.ne  ,i  ni'tntn- 


impact  on  \'.\'s  abilitN  t( 


-n.Mirr  t.'i.it  \  \ 
will  not  be  h(>ld  liable  fm  .hi\  n<'i;ii:''ii: 
ai  ts  of  the  (-ontractor  ami  tli.i!  \  .\ 
beneficiaries  and  the  publii  .in- 
protected  bv  adequate  m'-ur.iin  • 
coverage  For  rlausi'  H'2  .Ml"    "n   f.iiluri- 
to  collect  the  data  cuiihi  haM-  •!  i!i't;-it.'- . 


i;npai  1  nn  \:\  "inplovees  who  are 
(li^filac  eo  <iv  ttn   ri'sult  of  award  of  a 
(  ;  'lira;  t  ;i    s  ,  i  !:ii;,ercial  firm  and 
\\    iiiii  in.iKi   ;■  ilifficult  for  VA  to 
luiorci  t!  •  r.juirements  of  Federal 
Acquisit)   i;  K"t:ulation  clause  52,207-3. 
Kit;!ii  -t  !  .!■ 


fusal  of  Employment. 


A' 


'  '  I'^Liic:  Business  or  other  for- 
profit    Individuals  and  households;  Not- 
for-profit  institutions,  and  State,  Local 
or  Tribal  (Tovernment, 

h-'.r.'d  Annual  Burden:  1,300 
hours. 

Estimatttd  Average  Burden  Per 
H'  spondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2.200. 

Number  of  Responses  Annually: 
2.600. 

Dated:  September  10.  2001 

M\  dirertion  of  the  Secretary': 
Bdrfoara  H.  Epps, 

Management  Analyst.  Information 

Management  Sen-icr. 

■f-U  rVv    rii -:MHgi  Filed  «-27-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018-AH79 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule.  I 


SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hour?,  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  and  those  early 
seasons  for  which  States  previously 
deferred  selection  Taking  of  migraton,- 
birds  is  prohibited  unless  specifically 
provided  for  by  annual  regulations  This 
rule  permits  the  taking  of  designated 
species  during  the  2001-02  season. 
DATES:  This  rule  is  effective  on 
September  29,  2001. 
F0«  FURTHER  INFORMATION  CONTACT: 
Jonathan  Andrew,  Chief,  or  Ron  \V.  '" 
Kokel,  Division  of  Migratorv-  Bird 
Management.  U.S.  Fish  and  Wildlife 
Service,  (703)  358-1714 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2001 

On  April  30,  2001,  we  published  in 
the  Federal  Register  (66  FR  21298)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  dealt  with  the  establishment  of 
seasons,  limits,  and  other  regulation.s  for 
migratory  game  birds  under  §§20  101 
through  20.107.  20.109,  and  20.110  of 
subpart  K.  On  June  14,  2001,  we 
published  in  the  Federal  Register  (66 
FR  32297)  a  second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migrator*'  bird  hunting 
regulations  frameworks  and  the 
proposed  regulaton.'  alternatives  for  the 
2001-02  duck  hunting  season.  The  June 
14  supplement  also  provided  detailed 
information  on  the  2001-02  regulatorv 
schedule  and  announced  the  Ser\ice 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings. 

On  June  20-21,  we  held  meetings  that 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed  2001-02 
migratorv'  game  bird  regulations 
recommendations  for  these  species  plus 
regulations  for  migratorv'  game  birds  in 
Alaska.  Puerto  Rico,  and  the  Virgin 
Islands,  special  September  waterfowl 
seasons  in  designated  States,  special  sea 
duck  seasons  in  the  Atlantic  Flyway, 
and  extended  falconn,'  seasons.  In 
addition,  we  reviewed  and  discussed 


preliminan,'  information  on  the  status  of 
waterfowl  as  it  relates  to  the 
development  and  selection  of  the 
regulatory  packages  for  the  2001-02 
regular  waterfowl  seasons.  On  July  24, 
we  published  in  the  Federal  Register 
(66  FR  38494)  a  third  document 
specifically  dealing  with  the  proposed 
framt'vvnrks  for  early-season  regulations 
and  final  regulatory  alternatives  for  tha 
2001-02  duck  hunting  season.  On 
Augu.st  21,  2001,  vvH  published  in  the 
Federal  Register  (HB  FR  44010)  a  final 
rule  that  contained  final  frameworks  for 
earlv  migratorv  bird  hunting  seasons 
from  which  wildlife  conservation 
agencv  officials  from  the  States,  Puerto 
Rico,  and  the  Virgin  Islands  selected 
early-season  hunting  dates,  hours,  areas, 
and  limits  On  August  29,  2001,  we 
published  in  the  Federal  Register  (66 
FR  45730)  a  final  rule  amending  subpart 
K  of  title  50  CFR  part  20  to  set  hunting 
seasons,  hours,  areas,  and  limits  for 
earlv  seascjns. 

On  August  1-2,  2001.  we  held  a 
public  meeting  in  Washington,  DC,  as 
announced  in  the  April  30,  and  June  14 
Federal  Registers,  to  review  the  status 
of  waterfowl.  Proposed  hunting 
regulations  were  discussed  for  late 
seasons  We  published  proposed 
frameworks  for  the  2001-02  late-season 
migratorv'  bird  hunting  regulations  on 
August  28,  2001 ,  in  the  Federal  Register 
(66  FR  45516)  We  published  final  late- 
season  frameworks  for  migratory  game 
bird  hunting  regulations,  from  which 
State  wildlife  conservation  agency 
officials  selected  late-season  hunting 
dates,  hours,  areas,  and  limits  for  2001- 
02  in  the  September  27,  2001,  Federal 
Register 

The  final  rule  described  here  is  the 
eighth  and  final  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
game  bird  hunting  regulations  for  2001- 
02  and  deals  specifically  with  amending 
subpart  K  of  50  CFR  part  20.  It  sets 
hunting  seasons,  hours,  areas,  and  limits 
for  species  subject  to  late-season 
regulations  and  those  for  early  seasons 
that  States  previously  deferred. 

NEPA  Consideration 

NEP.-\  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement   Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migrator>'  Birds  (FSES  SB- 
HI."  filed  with  the  Environmental 
Protection  Agency  on  June  9,  1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16,  1988  (53 
FK  22582)  We  published  our  Record  of 
Decision  on  August  18.  1988  (53  FR 
31341).  Copies  are  available  from  the 


address  indicated  under  the  caption 
ADDRESSES. 

Endangered  Species  Act  Consideration 

We  have  considered  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  that  the  action  is  consistent  with 
conservation  programs  for  those  species. 

Executive  Order  (E.O.)  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB).  The 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under  E.O. 
12866.  " 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primarv'  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Hunting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns,  from  which  it 
was  estimated  that  migrator>'  bird 
hunters  would  spend  between  $429 
million  and  SI. 084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  address  indicated  under  the 
caption  ADDRESSES. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808  (1)  . 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
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We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  Subpart  K,  in  the  formulation  ot 
migratory  game  bird  hunting 
regulations.  Specifically,  0MB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  9/30/2001).  This  information  is 
used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  0MB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
control  number  1018-0023  (expires  71 
31/2003).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  SlOO 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Refbnn — Executive  Order 
1298a 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  E.O.  12988. 

Takings  Implication  Assessment 

In  accordance  with  E.O.  12630,  this 
rule,  authorized  by  the  Migratory  Bird 
Treaty  Act,  does  not  have  significant 
takings  implications  and  does  not  affect 
any  constitutionally  protected  property 
rights.  This  rule  will  not  result  in  the 
physical  occupancy  of  property,  the 
physical  invasion  of  property,  or  the 
regulatory  taking  of  any  property.  In 
fact,  this  rule  will  allow  himters  to 


exercise  otherwise  unavailable 
privileges,  and,  therefore,  reduces 
restrictions  on  the  use  ol  private  and 
public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  bv  the 
Migratory  Bird  Treaty  Act  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Fl>'way  Councils 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  polic\- 
or  administration.  Therefore,  in 
accordance  with  E.O.  13132,  these 
regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Govenunent-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Govemment-to-Government  Relations 
with  Native  American  tribal 
Governments  '  (59  FR  22951 ).  E.O. 
13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects 

Energy  Effects— E.O.  13211 

On  May  18,  2001,  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  energ>'  supply, 
distribution,  and  use.  E.O  13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  when  undertaking 
certain  actions.  While  this  rule  is  a 
significant  regulatory  action  under  E.O 
12866,  it  is  not  expected  to  adversely 
affect  energy  supplies,  distribution,  or 


use.  Therefore,  thi^  action  is  not  a 
significant  energy  action  and  no 
Statement  oi  Knergv  Effects  is  required. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  (  omment  on  the  regulations.  Thus, 
when  the  preliminary  proposed 
rulemaking  was  published,  we 
established  what  we  believed  were  the 
longest  periods  possible  for  public 
comment  In  doing  this,  we  recognized 
that,  when  the  comment  period  closed. 
time  would  be  of  the  essence.  That  is. 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
nilemaking.  the  States  would  have 
insufficient  iinie  to  implement  their 
selected  season  dates  and  limits  and 
start  their  seasons  in  a  timely  manner. 

We  therefore  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553{d)(.3j  of  the  Administrative 
Procedure  Act.  and  these  regulations 
will,  therefore,  take  effect  imnif^diately 
upon  publication  Accordingly,  with 
each  conser\'ation  agency  having  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  State 
or  Temtorv  on  those  species  of 
migratory  birds  for  which  open  seasons 
are  now  prescribed,  and  consideration 
having  been  given  to  all  other  relevant 
matters  presented,  certain  sections  of 
title  50.  chapter  I,  subchapter  B,  part  20, 
subpart  K.  are  heretn  amended  as  set 
forth  below 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting   hnfi  r'.^   Ki-porting 
and  recordkeeping  requirements. 
Transportation.  Wildhie. 

Dated   .Sep'ember  19,  2001. 
[oseph  E.  Doddndgp. 
Acting  Assistant  becretary  for  Fish  and 
Wildlife  and  Parks 

For  the  reasons  set  out  in  the 

preamble,  title  50  chapter  I.  subchapter 
B.  Part  20.  subpart  K  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— (AMENDED] 

1   The  authorit\  i  itation  for  Part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C  703-712  and  16 

U.S  C   -42  a-i.  Pub.  L  106-108. 

BILUNG  COOC  4310-«S-*> 


49750  Federal  Register/ Vol.  66,  No.   189;  Friday.  September  28,  2001 /Rules  and  Regulations 


3 

z 


5        => 


I 


-  ? 


11 


S  ! 


o 
u 


i    ^ 


o 
u 


a 


o 
u 


** 

•«^ 

r)  fN 

n    !N 

O) 

fsi 

fN 

.    i3 

-   J5 

3   U. 

O  u- 

2m 

2<T. 

1 

©  tN 

(O    fN 

(D 

55 


2 


O  Q 


51 

X 

1. 


(A 


1^ 

O  Z 

Si 

<^ 

|£ 

-J  w 

IS  •- 

o  < 


z  * 

2< 

y! 
c  o 

iO  I*- 

<  > 

Z  r' 

s| 

<l 

o  »« 

'*■  %  <c 

sB8 

<  •-  * 


< 

in  -1 

K  10  5 

u  <  £ 

«  «  Q 

Z  BC  uj 

U  <  u. 


2 

a 
1 


? 
1 

I 

i 

5 

c 
1 


!^5     § 


I   I 


1 

S 


h 

?2 


;  i 

:? 
II 

Z  i 

n 

ft. 

•   t  3 

llil 


■  -  5 

u  o  2 

HI 

2  Z  £ 

ill 


si 


:1 


if 

•  - 

li 


I! 


c? 


2 

C 

s 
: 
t 


iJ 


II    °  = 


I 


0  • 

-'I 


i 


5 

u 


I 

I 


o 
u 


I2 


i5 


■  N 
I  I 

li 


o 

z 


s   E 


I   1 


o 
0 


o 
u 


r^  7  9  lb 
>  u  u  w 

z  a  2  o 


Federal  Register/ Vol.  b6.  No.  i89,frida\    hepiembtn   .8,  zUUi    Ku 


am     K»-i.iiiat-nn5 


49751 


i 


^n  tA  tf)  to 


« 

n  » 

«        d 

•«  O  ♦  <o 

^    c 

c 

u    c 

-    c    -    " 

O   ~> 

u    «    u  -1 

O  ->  O  r. 

—  <c  ■-  ^ 

^    > 

-    o   -    > 

O  5  O  2 

o  z 

s 


i^ 


ui  ^ 

5- 


•»  e 


a       a 

iT.         (A 


1^ 


>   a 

«  1 


o  o     o  o 


S 

c 
0 


1^ 

1-3 

!l 


:   f 


«  o 

!  J 

«  c 

£  m 

>  i 


6   - 

o  a 


>       » 


> 


E  S 


I 


.S       E 


5i 


£   E 


s  s 

«   c 


1« 


*  of 

*  a 


>  t 

^    c 


i  ? 


9  • 


?  x: 


!  ■:  * 

f  i  s 


£1  : 

f  S  f 
I  i  t 

;  i  ; 

c         c 
c.  i   c 

*    >    e 

I    *    ^ 


z   ? 


>    V 

I- 

o    « 


c    .^ 
i  2 


J  < 
1  . 


i   It 


^5 


49752  Federal  Register/ Vol.  66,  NO    189 /Friday.  September  28,  2001 /Rules  and  Regulations 


i  - 


a    o 

:  s 


5  = 


i  t  ' 

^  z  Z 


<    : 


II 


-  5 

>  _ 


Z.  ¥ 

m 

•  « 

m  c 

1  £ 

•  = 


"  »  s 

"  2  > 

"  S  " 

9  C  ^ 

=  z  - 

o  .  J 

*  *  a.    e 

«  ;  S  5 

I  i  :  a 

^  z  =  « 


B    -    e    - 


-  z  a.  C 
r  s  <  o 

—  >■ 
J  H  5  $ 

;  5  S  r 

t;  »  i  i 

s  . :  • 

e  9)  o  •- 

—  c 


^  =      •=  -^ 


0     3> 

-CO 


^  ^  —  «> 

5  *  Z  :i 

>  »  5  -' 

E  £  ..J  5 


o  3 :  - 

—      SB    «     ^ 


•  Z 


"  "  5 


c  =  5. 

U  j<  A 


-    o    =-    c 


5  •  ?  i 

5    »    E  G 

?  2   c   - 


c    c    - 
1    ?   r 


lis 


»  '-, 


:  55 

5  3    i 


—  t 

E   * 


-   i 

i  1 


5   J 


o   B  r 

f  r  E 


3 


< 


•"     ^ 


■s    ;?  "  -2 

u-      a  ^  *- 


I 

z 


S22 


•a 

0)  r^  w  . 


c    cj    s    o    c 


'  O 

■  o  2 


o„>  o->EE 
cuo  «ucc« 
OOZ    OOZO^bO 


^  i=  = 


"1 

a  ■  w    O  *  «- 

.  r  u  o   =  u  o 


5  u 


I 


'J   s 

==1   .•; 


1 


3 


z  « 

i  ; 


>  a. 
1 


•is 


6  6 


O 


s 

u 


c   -  S  2 


Federal  Register/Vol.  66,  No.  189/Friday,  September  28,  2001 /Rules  and  Regulations  4975:i 


o  o 


t£i  \£i  a  a  t*i 


£  2  *       c 
-too" 

O  O  ^  S  O 

5  5  o  c  5 

•-  *-  z  «  "- 

*  '  —    ^      *    -B 

E  E  J  S  E  I 

u)  (O  z  o  tn  u 


fN    fX    (N    >'>    fN 


r^   f>   f^    ^ 


SO  *       t  S 
•  o  ■       ?! 

2  u  u       -I  a 


8& 


as 


°°o66     S 


4   <£ 


E^V 


WW  y^     w     w     w     V 

O  O        O  O  Z  </)  (A 


o   c   o   u   u 

o  o  z  o  o 


55 

w  c 

•c  -6 

»  *   ^  ff.   £    X 

S  _    >   S   c   c 

--;     U    5    -1    *    * 

flc  C  2  ^   «    ■ 

(N  as  "^  —  T 

nl 


z  I  •  I  -•  I  s  4  I  -• 


_.   o 

£     •    t    £ 

r  u  o  5  1 


S? 


CX   r     «    Z    CT 


II 


c 


3  u  ~- 


>s 

I  5  8 
u  o  o 


•C  c 


111 

"SI     J    ' 


I 
I 


*  *  *  *  C  rN  fs 


lP^(N4fi  —   —  *<^^  '^'^ 


0 


-  c  -  '  a  »  a 

V  *  u  c  •  2  X 

O  7  O  •  iT  5  P 

i:  <w  i:  -  „  n  o 

^  >  •-  u  c  >  > 


00  00 

6  6 


c 

I 


,1 

o        • 


a. 
< 


s-s 

II 


;;of 


o  o 

,.    -    '   c 

)    c    c    c    « 


45 

u-->£c>v       -  c 
O00ZU!t«2O        Ow 


S  ^3  - 

Z  a   -.  f 

»  '^    o*  ^ 

-  >    ^  > 

c  z  -I  z 


->££>> 

*   c   «   c    c    c 
C  Z  1/5  «  z  z 


.:   c 


i5  '<i 


S-6 

■      ^ 

'So 


s 

r      S 

S     o 

c       • 


S6 


c  5:  S  : 

1     C     c    ■>- 

•    c    «    a 


49754  Federal  Register/ Vol.  66.  No.   189 /Friday,  September  28,  2001 /Rules  and  Regulations 


i\ 

,1! 


OC         fl.^-*rf«*«ro 


r»  iN  fs  r^  r^  ."N  . 


♦  *  ^  «r  *  * 


r^    CN    (N    <N    CS    (N 


in  rn  n 


■o  Jt    ^    01    i    ^ 

«  *-  J"       '-  "  ~ 


^  ^ 


■     0     «  « 

-)  2  -5         -I 
r^   .•I  -^         X 


C 
2 


-         2 


£  5i 


<«  r^  -e  m* 

r-,  (S  t-  ^  ^  X 

>  u  >  u  - 

5  S  0  •  >  • 

2  Q  2  O  O  -1 

-,  tN  O  "^  ^  IS 

^  ^  ?^  ^  rt  tN 

-  >  ^  >  >  > 

u  O  u  O  O  C 

o  z  o  z  z  z 


O       ■    fN 

•^       >  -  w 

fir          J  "  » 

=  O  O 


^  «  ^ 


«  "^    "         i  u  u 

-"o  ^      „  o  o 

<0   —   f\ 


.    »-    (N 


CO  CM  CO 

6  6 

«  >  « 

D  o  O 

r,  Z  r.. 

^  lO  - 


o   u    u 

zoo 


-  r  u  o 


^     K    Z 


li 


?u  o      s  u  <2 


•  5  '- 

s  I  J 

f  <3o 


9  ^  ^  <t 


c^  x>  "  "        X.   r. 


^    3^    -^    ^ 
-.<    -    .^    ^ 


z  5  o  -^  J:  2 


»  ^  m 

■9  s  -2 


9      «    -"      «    ^ 


2  O  Z  U5  in 


if' 

•     ^ 

u  c 


s  s 


U   C 


5  r 


c    c 


i  i 

u  u 


-  i 


z  ^ 


5  u 

U  O 


"  ^  •=  •= 

-  5  o  o 

<j  O  —  '- 

_  ^  r^  •  • 

U  O  Z  (T  en 


u  ^ 

II 


N  a 


^  <»  ■«■  * 


CN    (N    fN    ^ 


«    *    ^    * 


CN    rs    fS.    fN 


>  •  -  • 

o  Q  o  O 

z  ^  o  ^ 

(s  tN  r-S  "^ 

•:>•;> 

u  o  U  0 

O  Z  O  Z 


O  O 

rsi  en 


O  O 


c  Q  u  O 

Z  ^  O  ^ 

f,^  CN  (wj  fN 

—  >  —  > 

u  c  u  o 

O  Z  O  2 


U 


3 

u 


£    O 

ON 

e  £  U 


Federal  Register/Vol.  66,  No.  189/Friday,  September  28,  2001 /Rules  and  Rpguiaiion-  49755 


*   *   C   ^ 


iD    Ifl    fN    fN 


•e  « 


Ills 

fM  «  6  "> 

<N  •-   —   00 

«-  >  >  u 
u  o  o  c 
O  2  Z  Q 


£   *  * 

O    o    -1 

2  z  ^ 

(N  (c  (N 

>    -     U 

cue 

zoo 


S2 


1  "  "> 

°    O    U! 
—   10   •- 


"  -  K 

5SS 


!     3 

'  z 

■   01 


?l 


!    O    O 

:   c   S 


u  ^   »        w  *-   ^ 

B     U     O  cue 

O  O  Z        2  O  2 


i!  -  J  E   £ 

C     W     C     B     C 

fi    O    Z    l/l    1/5 


?     s 


C     9    ' 


O     •     w  O     •     w 

f  ■         ••  £  ■         *■ 


c  u  o 


II    -SI 


< 
« 


>    c    ^ 

c  i  * 

,r.  o  *^ 


o   «   c 
z  a  2 


51 


c    » 
^z 


Is 

t  u 

s 
z 


-  S  ? 

a.   c   ' 
OS   •  ^ 

c   C   c 

I     I' 


'^  ^    r    ^  fs 


^   u.   -1  ^   T 


-  -  '  ^  .  ^  -.  -  ^  ^  -  ^ 

t-CtC*CC«--tt 

■-   r  ?  c  v'  ^'  2  c  ■-   r  ?  - 


5  o ; 


*  SI 

cp  I-  e  55 

^   u  c  «   X 

•  *  •  5  .2 

-1  5  ->  "-  - 


S5 


•  ■ 

lA  (/) 


fs  fN  (S  fs  rs 


r>,  (S  fs  rs  .r 


n  r*4  i^ 


kT  tr  .r  j~  .r^  u^  X  -~  X  ^ 


<  iC  c  It 


tp  O  tfi  t''  ^   (><  * 
t^  r^  r^  r*  ^  --  •- 

Jc>>»c>  =  "E.c       ^cSi.        .i^-C-        c£?,i 
Z-igJo-iz-iO-iiT       ;;^*"5i3^5^3  -ZSi- 


'     —    C    fS, 

c    ^    c    ^ 


? ;«  * 


II 


C  C 
c    o 


•    (N   (N  <**  '^  <N   (^    (S 

ZQOOZQCOO 


OZOC5o5c5c5 


c    c 
Z  O 


la 


o 

s; 


CD 


! 

C 

? 
si 
I? 


E       S 


E   •  £ 

I  si 


si 

z  u 


1% 


=!  £    2 


II 


I 


si 


49756  Federal  Register /Vol.  66,  No    189    Friday,  September  28,  2001 /Rules  and  Regulations 


X)   .C   ^   ^ 


n  n  n  c*i 


^ 

? 

•0 

•0 

« 

^ 

"6 

C 

•* 

tr 

X 

-^ 

7} 

e    0 

-!     ■- 

J 

« 

■■J 

r 

-^ : 

« 

■-) 

^ 

« 

M 

B 

> 

- 

h 

^ 

i..- 

^ 

_, 

h 

r 

s^ 

Z  t 

rt 

(fi 

o 

O 

O 

Q 

X 

X 

L3 

E   i 


£  i 


E  d 


-    s 
>  n 


1^1 


III 

3   E   „ 


28' 


X'   X    --    .r.   X:   "^ 


(N    CN    ^    ^    flO 


•-  •-  'N  fN  V  in  fs 


O  C  -6 

_  ^  >  -  ^ 

o  o  0  i  o 

•-  •-  Z  -i  — 


11 

■ex  -B  e: 

^      o  o 


u 


C 

i  -  - 

*  Z  Z  : 


2   ' 


"   Z  Q  . 


■  t    C    -    - 

:    a    a    ij    J 

■  -77  u-i  O  O 


50 


•9 

c  - 
a   u 

-1  o  ■ 

CD  O  ' 


""  5  I 


>  E  E 


-  -  »  7  ^  *  ' 

■O  (N  (N  •-  ©  •-  ®  I 


Z    T   Z 


■s  O  -1 
~  ^  c 


>   u    >    u    c    >    > 

/^    M    n     ■,     ±     (^     n 


:2l£ 


i 

s 

'a 


I 


c 


<  ^ 


m  n 

II 


?  ?       €.  S 


2   U: 


§1 

>  c 


:5 


|g  i 

2  U  U 


O 


!  u  O 


o  ; 


Federal  Register / Vol.  66.  No.  189/Friday,  September  28.  2001    Rules  and  Kegu 


<lll(! 


4975: 


(N  ^  r 
-  c  c 
o  *-)  2 


-   >   E 


-     >   u   E 
u    o   c   c 


O  Z  lA        O  Z  O  U5 


S        O' 


tN  cN  fN  fN  rs 


c 

c 

^ 

•e 

V 

« 

OD   ■" 

r 

t- 

£L 

£ 

(S. 

rs  <N 

") 

cr 

u 

o 
en 

3 
0 

^ 

r 

^    c 

^ 

^, 

<S 

c 

O 

c 
-1 

o  -^ 

i: 

tr 

-) 

CI 

c 

n 

O 

kT    "* 

iT 

c 

'" 

— 

tt 

— 

' 

(N    "■ 

.... 

« 

t; 

„ 

f- 

F 

^ 

> 

w      > 

W 

V 

• 

u 

c 

t 

■ 

Q 

-1 

tf> 

tft 

O 

z 

o  z 

Q 

I/; 

o  o  o     o  o  z 


O  O  2  u:!  (j^ 


f»<   <N   (N   <N 


lO  f>*  lO  <N 

•:  u  .^  u 

u  c  u  • 

O  O  O  O 


u   u    u    u         c    o    • 
O  O  O  O        O  Z  O 


o 

M 

C 

c 


Z    ?H 


•  .S  3    0 

•  Z  _  0  </! 

if  °  o  >  o 

-)  5  .c  o  • 

ui  0-  ^  0.  (r 


rz       - 


-   "^   *   ^ 


S.C 


5  J 


S  £ 


■D  J,   J 


•*    ~    "O 


S  c 


•ff   V    ^    ^. 


°s 


li 

1 

m  -^  r^ 

^  m  -• 
ri  rM  ''J 

Ul 

III 

5 

^S£ 

ri^  (^  ifl 

• 

fN   -N    fN    r> 


"ZQ       -iZOmm 


r-  "^  n  '^  (-  c 

c  u  c  "  c  - 

•  O  •  O  •  c 

*"  *.  *.  * 

L,  Q  O  Q  L,  E 

V  c  c  «  c  c 

C  (/!  D  (jO  C  tn 


si 


<N  00 


>  -       >  >  E  E 

c   u        o  o  i  « 
Z  O        Z  Z  (fl  tf) 


r 

•  i 

S2 


II 

U  O 


=3  5' 


2  u 


55 


5         a 

!  V  T^   i  s^  15-i 

c:         « 

-«.--«     fc     O     •     w 

. .-     • 

C>«,       ^CNlJCw 

5          c  i  -  - 

IfS^ll! 

5-2            :            .•             i,| 

i  i  S 

1;                              •  S  S 

5  f  c 

=.  o                                     5  (J  o 

49758  federal  Registei    \ 


t)b.     \u. 


ib'i    iiuuiv.  it-ptembei   28,  ZUOi/Ruie^  anci  Keguialiuns 


S8 


'T    T    ■»    ■«■ 


»-  f>*  CN   i 


ss 

u  u 


o  o 


2  0> 


a   o 
2  V) 


^   c    °   ° 


—  >C  w 

n  O  -1 

—  to  iO 

>  •-  c 

o  u  c 


u 


^    ^    fS   fN   «■ 


<>3  «9 

^  '^  "  O  '^ 

o  »  o  £  y 

z  o  z  -^  '- 

en  ^  n  ^^  *" 

»  U  >  -  Q. 

C  9  C  £  C 

z  □  2  n  in 


e   c 
-  =  P 


s  s 


Jo 


O? 

^ 

^  o 

rs 

•  - 

D 

i  = 

o 

£ 

11 

> 

0 

::; 

n 

> 
2 

^    <« 

-J) 

:     « 

II 

c 

u  -« 

(J     -* 

c 
o 

O 

58     iJ 
2      « 

c 

5  3 

>      • 

6 

5 

>     V 

dn 

<N 

« 

5 
< 

3 

a- 

3 

> 

s 

■__^ 

t: 

U  O 

u  o 

U  O 

C 

^ 

^ 

te 

2 

5 

C 
31 

oa 

9 

s 
U 

ii 

o 

2 

U 

2 


^    t    •«■    T 


CN    >N    (N    ^    rs    IN 


•J     3 


5^5-^ 


",   "^    B    e 

-s,     -,     ■-> 

e    e 

«      •     fN 

St 

-n     O    L,T     ." 

?  .5  z 

£   c   a 
Ui  (/s  t/> 

?  r  9  ^ 

-=  is  . 

w  '^  ^  -3 

•  >  <=  J 

~        i  e  _  ; 

_       X  *  «  = 

c  3  e  r 

;        2  a  X  - 

u       r  e 

-       O  ■= 


o 


o5I 


>  £  e 


c   c   : 
c   c   « 


U     U     U     U     >     U 


15  5  5; 


8  =  1 


2I 

•i  7 


;<5: 


1'^ 


-    o    e 

•    o    e 


2r$ 


s  u  o  -  u  o 


^8 


I 

c 

—  J  -  2 

•  J  li  c  5  s  — 

II         -I  £ 


$a 


S  u  o 


Federal  Register/ Vol.  66,  No.  189 /Friday.  September  28.  2001    Rules  and  RpRul.itKin--  49759 


g'^o 


>  e 


=  ■  - 


s  ;  •  M  ; 


«  «  o  «  » 


CN  r>d  rt  CN  fN 


^  <D  ♦   *    * 


(N  r5  c  fS  ^ 


«  .8  " 

ii5  n  —  IT)  o 

fN  •-  *  fS  <N 

>  c  c  >  c 


-n 


Z  -1 

fv    IN 
(M   Ol 


d  4 

g«*gs 


^  OJ  z 


UVeUC  OcOCO 

OOtrtOO         Zt^ZOZ 


O    C 
rsi   m 


-51 

?|! 

9    3    " 
1  (/I  2 


V    *    *    «    « 


pm  rsi  (N  rs  fs( 


^   *   *   «   «   * 


i%   o.   fN   rs  rs   rs 


S8 


-s  n 


>    c    u    >    c 
c    •  n    c   • 

■»  ^  ^-'  ^  — 1 


in  O  Q 


RoS 
S 


c     c     O     C    C     c 

r  in  z  O  z  lA 


2   Q  I 


5f  "55 

CD   fM  <0 

"  u  "  i  I 

O  O  O  t/>  M 


5|5£ 

ill 


uo 


^ii 

5ll 

« 

t  ■-  0 

5  u  0 

0 

iL  E 

!S 

ac 

2  u 

I 


e  e      ^      «  le 


«« 


ill 


illl      ini 


(NfSO.O'^^*** 


r-«-tO'-if)^<^<^<<C'' 


,   o  •  a  » 

fx  -^  fN  r*.  (N 


OmawQo'^''"'"'' 


I 

I  I  I 


°  *  ■•  S 


T3   n 

5  5 

i  £  s 


^        ij       U        -        _ 

■  5  i!  i?  *  tn 


c    u   u   c   £ 


II 

O  C 


>    u 

12 


O  O 


1 


5  ;  4  £ 


^& 


2  L 


Sc 


49760         Federal  Register/ Vol.  66,  No.  189 /Friday,  September  28,  2001 /Rules  and  Regulations 


O  O  O       O  O  in  en 


S   c 

•   .£}    O 
•^     3     S 

3    N* 


?  i 


"  -SfS  5  o  - 
a  g  K  °  ■=  I 


iz 


m 

m 

i 


«1 


c   c 
E  5 

S  3 
2  S 


if 


5  = 


<0    ■ 


5| 


e  -■  s 


"So 

i  H 
:  •  s 

ifi 

oil 

»-   c   « 


^  E 


J£ 


S  •  i 

^11 


S  at 
»-   a 

^  >  -o 

•CO 

til 

II 

?  o  - 
1^1 


rMr>**^^^^t^O 


l-r-^^«i^*^nf^(C^*^^^, 


■ 

V 

« 

3 

3) 

• 

e 

«0 

10 

^ 

■^3 

T 

^ 

0 

^ 

C 

-^ 

CN 

r-i 

C 

r\ 

r^ 

-^ 

> 

c 

> 

u 

0 

r 

0 

0 

a 

r 

« 

^ 

r^* 

r^ 

rs 

— 

IN 

ii 


0000-)OQ(rt(/5 


*  't  *  *  *  ^  <• 


rv<fS(N(N(NfN(NO 


1^ 


X 

X 

?^ 

iC  -   -  •*        ^        ^ 

■" 

OD 

■n 

T-^ 

?n 

So 

r 

0 

• 

c 

m 

-1 

0 

-^ 

r^ 

J^ 

s  s 

fr)ir)r>P"»(N"*r^ 

— 

" 

•" 

"" 

«   « 

---«-«><-- 

J 

> 

£   £ 

UUU*-'U>U> 

* 

Z 

5 

c 

Q 

• 

«    m 

22<SS2^<SI 

r^ 

Rll 

00 

.  ■  > 

•  >55 

''1 

||55 

6  S 

6S  : : 

^  n 

0  lo  in  to 

SJ! 

I 


■^  a  2 


»  ti  -s 


II 


^  * 

5  c 


r  en 

o 


«  ■« 


c   5  ■"  Is' 


i  £ 


5  0 


i  U 

e 


5a5    I 


.Sz 


-llf  |ls 

c  <J  5  3  o  6  S 

05- 

<n 


2  9  .9 


*  S  * 
E  E  E 

•  •     • 

«  «  s 

>  >  > 

CO  to  (0 

9  a  a 

■  •  ■ 

K   t-    t- 


2Sg 

6   >   ^ 

5|| 


•  ■ 


Z  u 


s 

o 


9  o 
I  o 


Federal  Register/ Vol.  66,  No.  189/Friday,  September  28.  2001 /Rules  and  Regiilations  49761 


I 
3 


28 


X   C    C    C    C    4 


ss 


n 
O  -1 

n  •  S  - 
CN  r)  t  5  •- 

-   c°°   c 

at  a> 

II 
in  <rt 

III  ll 

(A  u)  CA  (A  en 

g   s 


II 

U  O 


IN     C    ^ 

f  "  o 


>  S  c 


O   fM 


■^  *  s 

"-    ■-   <^ 

>  .-  t 
cue 
Z  O  C 
C  n  O 


:<J!3 


u    w    u  w 

o  o  o     o 


*  „,  •■ 

"^  ff,  "c  •«: 

>  •  i  - 

a  I-  £ 

(S  Q  tr 


CZ'T. 


il 

a 


1^ 


?^l 


I, 


2  U 


Plains 
anva«tia< 
that  due 

0 

ID    c 

i     >    «    ,    r    J   s.' 

:_■    X     c     •    c     ■    * 

^   .   £    J   *    *   f 
S   1    «  ^    i    i    « 

£   U   O 

t  "^ 

"S 

*  z  - 

Z  £   ;:  £  ct  c  n 

I 

o 

II 

15 

I 


II 


•I 
^  ^  « 

fN    fM    Ol    I 

_  _  <N ; 

9>  d>  2 

<N   <N   J, 


o 


^  tf)  z  O  I 


00«»«wO» 


irrfiOPNlNfNlTO" 


O  , 


•8        * 
,  O  ^  O  ^  ^ 


O   'OiO  •   '^ 


? 
1 

> 


!   = 


3     ;r 


s 

0. 


k 

a. 


u  2 


II 


a  c  a  c  ^ 


>   >   >   >    > 

O    0    C    £    C 

z  z  z  z  z 


■i  5 


•? 

*f 

« 

i 

«r 

X 

•" 

* 

— 

c 

C 

^ 

~    "^ 

i 

> 

r, 

i 

X 

X 

- 

V 

7 

7 

0. 

™- 

^ 

c 

e 

• 

- 

•* 

O 

„', " 

- 

- 

"^ 

" 

^., 

^ 

e 

« 

rx 

"  r\ 

,„. 

..- 

, 

^ 

> 

\- 

- 

_ 

> 

t^ 

>   .. 

C 

c 

z 

L' 

z 

J- 

u" 

- 

/ 

^  O 

S   J 


•0  .5 


iw  c 


49762  Federal  Register/ Vol.  66,  No    189 /Friday,  September  28,  2001 /Rules  and  Regulations 


i 


CO    "t    CO    CO   (C 


II 


5  5 


a>  Q  C7J 

a.  ^  a  - 

c   V  «  u 

'71  O  tr  O  ■ 


•8 
O  p<  o 

"N   IN  fM 


->  O  T 
1^  6  r~ 

*N   (N   (N 


Q  O  O 


•0  w 

o  00  o      o  to 

IN  n  N         (N  <V  O 
.  CN 

c  ~  c 
«  u  • 
-)  O  "> 


r*,  r^  o       r^  f^ 

I  "-  <N  IN  00 


IN  IN  ' 

U  «^  > 

V  u  o 

O  O  Z 


Si  £ 

~?  z 


5  5 


c   u  • 

D  O  Q 


E  E 

in  V) 


=  €   •  £  ^ 


S  *  -  u  c  5 
^  £  5  - 

O    J  2  5 


I 


_    i 


«  J* 


w 


2  = 


3  "     *   S    '.J 

i  o   e 

•  o    e 

5  U  O 


-■  -   « 

«  A    3 

C  5  T3 

°  !    - 

^  .  _      r  ££ 
^  r  <J  o      300 
a.  o              o 
{  z              (0 

o 


SI' 


I  s  s 

Z  u  o 


-o   S    > 

=  =  s 

•  o  • 
sl-^5 


c  -o 

C    B 

s 
O 


I 


s 
S 


I 


II 


^   3D   2 


V  U  V 

o  O  "> 

d*  (O  ^ 

>  _  > 

O  U  D 

z  o  z 


n  '^  O 

a> ::  • 

>  -  E 

o  u  « 

Z  O  ul 


—  m  fT' 


fN     ^ 

rs,     31     -^ 

C 

•N    -N    rs    fN 

g» 

(N  (N  rt 

f^  tN  S  5  0 

55 

5^5 

3 

5SS5 

C  £ 

l^s 

l^lll 

a  £  0  i£  0  if 

ai  33 

3i   CD     •) 

•» 

7>   0)   91   A 

0  " 

^    Fi    "> 

rv,  rN 

_____     C 

fs  CM  rs,  (N 

<o  0 

IN  IN  CO 

i  j  H  *  E 

cr  00  n  00  n  00 

^  ^ 

-.  ri  " 

s  s  J  a  J  a 

(n  «i 

»   e   c 

(/^  tr-  tn 

ceo* 
t/>  (/>  (/I  tfl 

0  0 

000 

ii<sj;<^ 

I2I<SI£ 

I 


s  « 


If 

I? 


I  S 

•      > 


c 


u  0 


5     5 


Federal  Register/ Vol.  66,  No.  189/Friday,  September  28,  2001  /  Rules  ami  Kegula 


tlOH' 


49763 


El 

=  s 


II 


M 

o 


?  E 


11 


2-  * 


*  ? 


^ 


O  o 


•     > 


Q  O 


O  o  J= 
;>  rs  5 

•1  = 


cue 

O    O   (/! 


-  £  c  t   £    c   t 

:  t;  U  O    3  U  O 

,  O  o 

(  Z  en 


>    — 

z  c 


5o 


J«     JK  J<  J(     JC 

u   u  u  u   u 

■r   T3  €  "O  « 

5  O  O  5  O 

c  c  0  o  5 


t.  t  t  t  t 
■  ■  «  •  c 
(/)  en  tn  t/}  cA 


I 
I 


.«  5 


c ,  _, 


^  5  It  r  5  i 

■  C  O  (E  j:  C  a: 


>    «    r 

i  •£  -6 

.     c 


-   iT    J 


a:  iM  en  ^ 

-    r   c  0 


■   ~    -    - 


•So 


c    « 
c    « 


<  c 


-    i  1 
(A  en  ec 


ir    .i^    X    iT. 


rs(  <N  ^  t  ' 


r,      s 


V  '^  r  r~       <M  cs 

(D  (N  (O  (N 


O  O  •  £ 


u    u    u    u 


o  o-   E   E 

•     •     V     •     « 

t/5  tf)  O  (rt  « 


O 


O  O  tn  O  O 


o  " 


J  u  O 


:   I 

S      o 

<      r 


3ld 


u  o 


»:•_  J I 


.» /  \r„l 


M«    iQQ/Pfi^o^T    <;or>tomKt.r   9«     ^ODI/Rnlps  and   Rpyulations 


49765 


49764  Federal  Register    Vol    bb,   \u     iH't    l-ii(i,i\.  September  28,  2001 /Rules  aiui  Keguiations 


cs.^SiOf^XiC^'VTrx^.c 


tT)  V   (£)  (O  <D  (O  fO 


iX^        fN  f^  f*^        n  r*5  r*) 


« 


3  C 


E    t    ts         «    r 


o 

j: 

O 

O 

r> 

o 

n 

n 

(N 

n 

fN 

rs* 

(N 

<N 

5 

a 

c 

5 

C 

Li 

—) 

"~ 

-1 

-1 

-1 

-) 

r^ 

<r> 

« 

"^ 

o 

o 

r<^ 

o 

cS 

fN 

— 

* 

■- 

CN 

fSd 

"" 

r< 

(N 

> 

> 

m 

■■J 

t- 

u 

U 

O 

U 

'Ji 

2 

o 

o 

Z 

C 

o 

f 

o 


If 


(D  fD  ^         r\  (N  CN 


n  ro  rsi        —  .- 


::?ps 


U     C     c 
2  'N'  n 


"Sg 


Z  -=5 

®  ®   s  ■  J  -  ^  ■ '  -  - 

uuio  itoc  a)OC! 

OOcn  o-)ZC  uizo 


5  C   ^    ?   3 


5,s 


a  «  s  = 

3-.  u  O 


2a 


u  o 


■=  ;  ■=  a  s. 


fc  U  «   "O 


-2 

o  a 


:o  £ 


-J  !/)  tr   rr  _i  t/5  tt 


*  S  =  S  £ 
u  O  2  w  2 


o  O   o 
w  -  z 


XT%-TX'rrr-c- 


■N    ,-    ^    -1 


~S     ^     r>»     -V* 


-  >  >  - 

i  =  5  i 

-)  2  2  -) 

'■C  C  o  :0 

5  5  5  o 


I  a 
'  o 


0    0     0    0 


81 

o  5 


:  s 


u  sn  S 


i  • 


•«  s 


O-  ►J 

« 
o  * 


e  o  -  5 


E  ,i 


«   • 
en  cr 


S     !r  -^     * 


*  *  ^  ?  ^  ^ 

_  ^  ^  O  ^  *^ 

tj  U  c  t  u  c 

O  O  «  £  O  • 


a  a  -  £  a  - 
•  •  "  •  •  w 
w  tf>  O  crt  en  O 


s! 

o  Z 
u  o 


Sou 
O  O  O 


o 
■g  ® ' 

•)  ■ 
3  u 
<J  O 


O  (/) 


J  u  o 


u  o 


Federal  Register / Vol.  66.  No.  189/Friday.  September  28.  2001  ,  Rules  and  Rpgulatn.ns  49765 


■e  « 


1 

o 

O  <!  c 

2  *  °  £ 

;  c  ^  ^ 

-  * 

il 

CD  CO 

6  Nov    11 
6  Jan    19 
a  as  lor  Ot 

en 

i 

(0 

c 
^  to 

16  Jan    2 
6  Oct  1  ; 
20  Jan    2 

*  o  o  J 
^  e  "■   , 

c 
c 

r- 

O  O 

u    u    « 
O  O  I/) 

u 
O 

o  o 

»    c    u 

o  o  o 

u  -   -   £ 
c    ^    u-   c 
Q  O  O  yi 

-  ^     >      >     :_ 

-  u   c    c   e 

O  O  2   2   C 

C 

i  I  i 


> 


o  S 


u  O  S  u  o 


:  S 

I  o 


-  U  C 


So 


< 


^1 


c   t   • 


■is 


•  ••■-•   ^ 

=»^  t^as  ''- 

•  •     •    fS     •    ■ 

•  ,•«••■ 
c  ^    c    •   c    • 


fl 


u  o 


•Cf 


'6 
•-  e  M 

1  5  5 

2  O  O 


II 
II 


m   O 


S 


i 

I 


w  ^     .       00  ^     .  O 

iS2     ?PA     996S 


ISlI 


SuO 


8)  (D  OD  OD  OD 


(C  <0         OC  QO  C   IS 


*    «2« 


1^1 

*  ♦  6 
n  <N  i: 

>  >  rt 

III 


i: 


ceo:'-*        <a:c<E         ccct   -^   ■:!■■   j:    i" 


mm        *  *   r>  n 


5  s.^  s 

O  ->  p  7 
m  6  (^  6 


u   u   u   w 

o  o  o  o 


SI 

z 


0  S 


i  1 

O  C 
•   • 


I 


«    IN 


c    t    c  C 

r 


•  25^ 
^  5  "  - 
_  4  U    c 

■I 


r  s 

c    • 


^1 


49766  Federal  Register/ Vol.  66,  No.  189 /Friday,  September  28.  2001 /Rules  and  Regulations 


V  -8  o  -a  ^ 

W!  (N  Oi   05   ^ 

^  ^  '^  ~  o 

>  a  E  E  - 

o  ©  ©    ©    IJ 

Z  in  1/)  1/1  O 


s 


£       o  ,  c 

a    S     _     n     O 


c  5  o 


=   E 


3 


?  -  I  ^  E  c 

•  =  I  S  2  ^ 

?  •  »-  tr  • 

■"  o  •  5  2  ? 

u  -1  _i  Z  irt  > 

3 


I 


6 


!S 


8 

s 


•8  d 


o  o  o 


"^  «  « 

•Boo 
m  —  '- 

»  >  > 
u  o  o 
O  Z  Z 


!l 

2  = 

II 

(J   * 

■  « 

It 
=  1 

{1 


>■  ■© 

o  • 


I* 

■  o 


8» 

o  ■ 

>-  c 


5  » 


« 


s 

& 


3 

c 
m 

9 

• 
E 


< 

i 


ra  — 


e 

0 

u 


Federal  Register /Vol.  66.  No.  189 /Friday.  September  28.  2001 /Rules  and  Keguldtions  49767 


o  o 


c 
■    m 

a>  c   c 


a>  c   c 

I  r  ;?  •=  - 

.£,00 
>    O   >  Z  10 

!i  5 


a  i 


15 


■o   c 

if 

o  ^ 

c    • 

Si 


i  £ 


"  2 


§? 


SI 

0 


I 

I 

8 


1"?     B 


ll 


i  e 

°  c 

c  5 

•  S 


S  ? 


£  a 
V  c 
c    z 

i  i 

11 


li 


a   «   c 


■o  O 
=  ir 


2     < 


a  •* 


i<- 


i      - 


o       O 
-  O  r< 


s<s 


I 


UJ 


III 


ii 


r     C     • 
>    O    O 


to 


i 

? 

s 
& 

c 


;;2 

ii 


s 


: 

1 


-I 


li 


I 


_   00  « 

fV   fN    — 

•e  *  * 


I 


c 
4 


o  o 


g         1 

s       i 

c  c 

«  a 

a  a 

I  I 

3    ay 
a    jd 


r 


E   c   0 

•  »  -v  , 

E  t  2- 


49768  Federal  Register/ Vol    66.  No    189 /Friday.  September  28,  2001 /Rules  and  Regulations 


11 

c    • 

0      9 


•   > 

fl 


a  ■ 

li 

^  r 
^   a  • 
•  £   S 

O    »   s 


II 


I      I 

.a      ' 
5      3 


3  r 
f  S 


0  i 


I  < 


I  5 


a.  ^ 


5    $ 

^   o 


1  si 


^^ 


a       —  — 


4 

CO   O) 

n 

<r!  — 


8 

U 

1 


< 
5 

_4 

^ 

?     a 

I 

I 


O  ID  ^ 
-   "N  (N 


10  o  , 


o  e  ,- 

-    IN   tv, 


-  c  s 
«  c  c 
a  c   o 

Erf 
•'  5  o 

o 


P  s 


s  • 

o    w 


S  - 

■  3 

S  a 

a  > 


=  3 

(J    £ 

2   ? 


•   «       <- 


^   a.  -o 

u     =     * 


^        yi    y    a 


i^ 


S 


II 


?. 


E  2 


S?? 


^5 

« 

•o  c 

n  2 

=  3 

£    C 

*2 


£        S 


;       111 


5  z 


•  S 

!f 


:£  ^  .^  = 

'   c  -o   -   E 
,   S  a  =  S 

i  S  ??! 

I         >    B    c 
I    •    S,  O  £ 

■     .  =  -   S 

1  i  = " 

5    3   •   " 

•   u  ■n  ■^ 

X  !  =  • 
fO  •  c 

I  Ml 

=   ^  •  « 

111! 
if"? 

2  «ls 
5  <n  S  g 


2  -  E  .  -=       - 


?  =  :s 
§;  s  & 

■  "  J  E 

=     n    "     = 

=  11- 

CO    •    •    • 

I  <  <  z 


|S  si 

2  c  9 

8  •  E  S 

1  -  5  = 
c  £  s  c 

.^  u  5  ■ 

2  *::  £ 

o  e  •  a 

&?»! 
i  — 


■c  I 


S"SS 


•  ■25 

£  ■5£m 


a 
S 


.•  * 


£      S 


Federal  Register/ Vol.  66,  No.  189/Friday.  September  28.  2001 /Rules  and  RegiuHtu. 


49769 


•B  « 


^         <D         •»  *  -  « 

u     ^    *      > 

Cf)  ^'  r<«  ^  ^  CD 


^    o   •  ^ 
Z2"02000COO 


•B  _ 

(O  - 

_  « 

O  e 

(C  <^ 

.-  > 

c  0 

o  z 


J    C    £    - 
Z    ^f   C 


>i      5 


oi 


*  "  »  O  ' 
0)   ,.  -  - 


s! 


O  ©  -1  O  ©  -J  o  , 

kfi  *^  (N  iC  f^  "^  tC    I 

-  >  c  -  >  c  - 

U  O  ■  U  O  a  U 


■-■   rs.  -:   a:   - 


—  -  z  — 


\\ 


^  s 

3    C 


"I 


3 

e 

X: 

$ 

V 


49770  Federal  Register '  Vol    H6,  NO    IHM    Fnciav.  September  28,  2001 /Rules  and  Regulations 


z  "' 


r^»  <N  fs         — 


O   O   C 

O    r'   ^ 


X   c 


^   »    -    ^   c    ~    ■" 
yi  -'  5  en  ■ 
^   CD  ^   ^ 


x5°c5 


"   U- 


oS        .0        .0 

m  ©  n        f^ 

(N   *^   rsi  fN 


a  w  a 
e  O  * 
(/3  ,  ■    ■ 


CD   (N   CO      ■ 


CD    '^ 


,'■  z  5  gi  z  5  r.  r.  5 


•  •  •  "  •  "J 

C/5  VS  CO  O  Wl   O 


.     3 


?  5 


>     - 


I 
1 


s 

?  o 
£  £ 


I    c 


-^       £ 


i  - 


z 


;  -  o  ^  o  r^ 


a  c  ~  n 


ro  Ci  — 

.  >  c 

c  o  • 

■  Z  7 


y  J    —    J 

*  O  O  5 


2 

I 


?s 


i 


< 


C  c  « 

•  c  c 

-■  05  = 

a  •«    Z  « 


I 


Federal  Register/ Vol.  66,  No.  189/Friday.  September  2H.  2001    Rules  and  R.'tiuiHtK.ii 


49771 


—  *    0>    -    <N    oi   <N,   ' 
CN    ^    ^    fN  •- 

-  i-  o  -   a  o  ■& 


i^ 


aauaauaaoa 
ccecccccc* 


i! 


o  -> 


"     «  « 

-  -    CM   fX   J;  "^   <M 

C  "     C     >  >     C 

->  O  7  Z  •  Z  7 

^  rt  •^  r)    '  r)  •^ 

'-  -"^^  -« 

c  •;  c  r-  c  ~  e 

-I  O  -1  O  -1  O  -1 


Hi 


«     C 


I 

c 

1 

o 

-1 

c 
c 

I 


I 


•3     3 
<      = 


—  OD 

(rt  o  • 

-  m  '^ 

5.  *^  xi 

•  Ji  • 

V)  O  u. 


as  (C 


4 


5    |5     S^ 


1  ;     ti ; 


S 

> 

o 

? 

£ 

I 
2 


i 


ii 


X      «      £      « 

m  ^  c^  CM 


I 


49772  Federal  Register 'Vol.  66.  NO    189    Fridav.  September  28,  2001/Rules  and  Regulations 


i$ 


I 
I 


;  I 


^  I  s  " 


t.'  «  - 
'-     i     i 


•  ^  S  o 

"  »  •  s 

J-  -  e  c 
5  ?  <  S, 

a  11  ? 


3 
It 


:  I 

ill 
III 

ill 


<e  X 


X  a-  -  ■»  ^ 

O 

i  ^  £  ;  5 

-  °  ^  2  ^ 

*    -^    ■-    —    •- 

—  —    -s,         rs. 

>    — 
0     o 

z  o 

>  ^ 

z  O 

s   ^ 


•  Nl     ,^ 


ill 

?  2  in 


Z  O 


1^ 


11 


III 


[FRDot  01-242^2  Filed  9-2--01    H  45  ^ml 
BILUNC  COOC  4310-W-C 


Friday. 

September  28.  2001 


®    F=^ 


Part  in 

Department  of  the 
Interior 

FLsh  and  \l'ildUfe  Service 

50  CFR  Part  20 

Migrator\   Bird  Hunting;  Regulations  on 
Certain  Federal  Indian  Reiservations  and 
Ceded  Lands  for  the  2001-02  I^tt-  Stasoii: 
Final  rule 
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DEPARTMEhfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service        I 

50  CFR  Part  20  i 

RIN1018-AH79 

Migratory  Bird  Hunting;  Regulations 
on  Certain  Federal  Indian  Reservations 
and  Ceded  Lands  for  ttie  2001-02  Late 
Season 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  prescribes  special 
late  season  migratorv'  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  Wildliff 
Service  (hereinafter  Service  or  we) 
recognition  ot  their  authority  to  regulate 
hunting  under  established  guidelines 
This  rule  allows  the  establishment  of 
season  bag  limits  and.  thus,  harvest  at 
levels  compatible  with  populations  and 
habitat  conditions. 
DATES:  This  rule  takes  effect  on 
September  29,  2001. 
ADDRESSES:  You  may  inspect  comments 
on  the  special  hunting  regulations  and 
tribal  proposals  during  normal  business 
hours  in  Room  634.  .\rlington  Square 
Building,  4401  N,  Fairfax  Drive, 
Arlington.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Division  of  Migrator\'  Bird 
Management,  US.  Fish  and  Wildlife 
Service,  (703/358-1714) 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  Julv  3, 
1918  (40'Stat.  755;  16  U.S.C  703  et 
seq.],  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution. 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  a  proposed  rule  published  in  the 
August  14,  2001,  Federal  Register  (66 
FR  42712),  we  proposed  special 
migrator\'  bird  hunting  regulations  for 
the  2001-02  hunting  season  for  certain 
Indian  tribes,  under  the  guidelines 
described  in  the  fune  4.  1985.  Federal 
Register  (50  FR  23467).  The  guidelines 
respond  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 


i)f  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for: 

(1 )  On-reservati(in  hunting  by  both 
tribal  members  and  nonmembers,  with 
hunting  bv  non-tribal  members  on  some 
reservations  to  take  plac:e  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  onlv,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
f^anada 

In  a  propf)sed  rule  published  in  the 
April  30,  2001.  Federal  Register  (66  FR 
21298).  we  requested  that  tribes  desiring 
special  hunting  regulations  in  the  2001- 
02  hunting  season  submit  a  proposal 
including  details  on: 

(a)  Harvest  anticipated  under  the 
requested  regulations: 

(b)  Methods  that  would  be  employed 
to  measure  or  monitor  harvest  (such  as 
bag  checks,  mail  questionnaires,  etc.): 

(c)  Steps  that  would  be  taken  to  limit 
the  level  of  harvest,  where  if  could  be 
shown  that  failure  to  limit  the  harvest 
would  adverselv  impact  the  migratory 
bird  resource,  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory*  bird  hunting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  We  have 
successfully  used  the  guidelines  since 
the  1985-86  hunting  season.  We 
finalized  the  guidelines  beginning  with 
the  1988-89  hunting  season  (August  18, 
1988.  Federal  Register  [53  FR  31612]). 

Although  the  August  14,  2001 
proposed  rule  included  generalized 
regulations  for  both  early-  and  late- 
season  hunting,  this  rulemaking 
addresses  only  the  late-season 
proposals  Early-season  proposals  were 
addressed  in  a  final  rule  published  in 
the  August  31  Federal  Register  (66  FR 
46200).  As  a  general  rule,  early  seasons 
begin  during  September  each  year  and 
have  a  primary-  emphasis  on  such 
species  as  mourning  and  white-winged 
dove  Late  seasons  begin  about  October 


1  or  later  each  year  and  have  a  primary 
emphasis  on  waterfowl. 

Status  of  Populations 

In  a  proposed  rule  published  in  the 
luly  24,  2001  Federal  Register,  we 
reviewed  the  status  for  various 
populations  for  which  seasons  were 
proposed.  This  information  included 
brief  summaries  of  the  May  Breeding 
Waterfowl  and  Habitat  Survey  and 
population  status  reports  for  blue-wing 
teal,  Canada  goose  populations  hunted 
in  September  seasons,  sea  ducks, 
sandhill  cranes,  woodcock,  mourning 
doves,  white- winged  doves,  white- 
tipped  doves,  and  band-tailed  pigeons. 
As  a  result  of  these  status  reports,  we 
have  responded  by  proposing  for  the 
2001-02  waterfowl  hunting  season 
Flyway  frameworks  that  are  essentially 
the  same  as  those  of  last  season  (August 
22.  2000.  Federal  Register.  65  FR 
51174).  The  tribal  seasons  established 
below  are  commensurate  with  the 
population  status. 

Comments  and  Issues  Concerning 
Tribal  Proposals 

For  the  2001-02  migratory  bird 
hunting  season,  we  proposed 
regulations  for  29  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  esirlier, 
only  those  with  late-season  proposals 
are  included  in  this  final  rulemaking;  20 
tribes  have  proposals  with  late  seasons. 
Comments  and  proposals  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  14,  2001,  closed  on  August 
24,2001. 

We  received  one  comment  regarding 
the  notice  of  intent  published  on  April 
30,  2001,  which  announced  rulemaking 
on  regulations  for  migratory  bird 
hunting  by  American  Indian  tribal 
members.  We  responded  to  this 
comment  in  the  August  31  final  rule. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)).  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13.  1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
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Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migraton,-  Birds  (SEIS  88- 
14)"  was  fded  on  June  9.  1988.  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  [une  16.  1988 
(53  FR  22582),  and  June  17,  1988  (5.3  FR 
22727).  Copies  of  these  documents  are 
available  from  us  at  the  address 
indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  same  address. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  anv 
action  authorized,  funded  or  carried  out 
*    *   *  is  not  likely  to  jeopardize  the 
continued  existence  of«eny  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *   *   *" 
Consequently,  we  conducted 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
advefse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  Our  biological  opinions 
resulting  from  this  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MBM,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998, 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 


Hunting  and  Fishing  Survov,  which  is 
conducted  at  5-year  intenajs  The 
Analysis  was  based  on  the  1996 
National  Hunting  and  Fishing  Survey 
and  the  US  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  betwp«>n  S4  29 
million  and  Si  084  billifin  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request. 

Executive  Order  (E.G.)  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratun  bird 
hunting  are  economically  significant 
and  have  been  reviewed  by  the  Office  oi 
Management  and  Budget  (OMB)  under 
E.O.  12866.  This  rule  is  a  small  portion 
of  the  overall  migrator^'  bird  huntinj^ 
frameworks  and  was  not  individually 
submitted  and  reviewed  bv  OMB  under 
E.O. 12866 

Energy  Effects— E.O.  13211 

On  May  18.  2001.  the  President  issued 
E.O.  13211  on  regulations  that 
significantly  affect  onerg}  supplv. 
distribution,  and  use,  EC)   13211 
requires  agencies  to  prepare  Statements 
of  Energy  Effects  wh"n  undertaking 
certain  actions.  This  rule  is  not  expected 
to  adversely  affect  energy  supplies, 
distribution,  or  use  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  annual  migrator,'  bird  hunting 
regulations  constitute  a  ma|ur  rule 
under  5  USC,  804(2).  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  For  the  reasons  outlined 
above,  these  series  of  rules  has  an 
annual  effect  on  the  economv  of  Si  00 
million  or  more.  However,  because 
these  rules  establish  hunting  seasons 
we  do  not  plan  to  defer  the  effective 
date  of  this  rule  under  the  exemption 
contained  in  5  USC.  808  (1 )  and  this 
rule  will  be  effective  immediately. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  .^ct  of  isys 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20.  Subpart  K.  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  9/30/2001).  This  information  is 
used  to  provide  a  sampling  frame  for 


voluntarv  national  surveys  to  improve 
our  ban  est  estimates  for  all  migratorv 
game  birds  in  order  to  better  manage 
thesi'  juipij!,itions. 

( )\\B  hd-  also  approved  the 
information  collection  requirements  of 
the  Sandhill  Crane  Harvest 
Questionnaire  and  assigned  clearance 
number  lOlH-0023  (expires  7/31/2003). 
The  information  from  this  sur\'ey  is 
used  to  estimate  the  magnitude,  the 
geographical  and  temporal  distribution 
of  harvest,  and  the  portion  it  constitutes 
if  the  total  population.  A  Federal 
agency  may  not  conduct  or  sponsor,  and 
d  person  is  not  required  to  respond  to. 
d  collection  of  information  unless  it 
displays  a  rurrenflv  \alid  OMB  control 
number 

Unfunded  Mandates  Reform  A(  I 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
use,  1502  et  seq..  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities  Therefore,  this  rule  is  not  a 
"significant  regulatory  action  "  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  it  will  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  E.O.  12988. 

Takings  Implication  .\sses,smpnf 

In  a(  (  nrd,in(  e  with  L,(J    12630.  the 
annual  migratory  bird  hunting  rules. 
authorized  by  the  Migrator)-  Bird  Treaty 
.^ct,  do  not  have  significant  takings 
implications  and  do  not  affect  any 
(  onstitutionalh'  protected  property 
rights  These  rules  will  not  result  in  the 
physical  occupancy  of  property,  the 
ph\'siral  invasion  lif  f'r"[.ierty,  or  the 
regulator)  taking  of  .iri\  property.  In 
fact,  these  rules  allow  hunters  to 
exercise  privileges  that  would  be 
otherwise  unavailable:  and.  therefore. 
reduce  restrictions  on  the  use  of  private 
and  public  propertx- 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
rPsponsihilit\  over  these  species  by  the 
MigratorN  Bird  Treaty  Act,  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
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reser\'ations  and  ceded  lands.  Thi.s 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  Vvhich 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  therebv 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  E.O   131,32,  these 
regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment,  j 

Govemment-to-Govemment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migraton.-  Bird  Treaty  Act.  Thus,  in 
accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Government- to-Govemmenf  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  E.  O. 
13175,  and  512  DM  2.  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects  on 
Indian  trust  resources.  However,  by 
virtue  of  the  tribal  proposals  received  in 
response  to  the  April  30,  2001 .  request 
for  proposals  and  the  August  14,  2001. 
proposed  rule,  we  have  consulted  with 
all  the  tribes  affected  by  this  rule. 

Regulations  Promulgation     I 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature 
operate  under  severe  time  constraints 
However,  we  intend  that  the  public,  be 
given  the  greatest  possible  opportunit\- 
to  comment  on  the  regulations  Thus. 
when  the  preliminary'  proposed 
rulemaking  was  published,  we 
established  w  hat  we  believed  were  the 
longest  periods  possible  for  public 
Li.'mment  In  doing  this,  we  recognized 
that  when  the  comment  period  closed, 
time  would  be  of  the  essence  That  is. 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  tribes  would  have 
insufficient  time  to  communicate  these 
seasons  to  their  member  and  non-tribal 
hunters  and  to  establish  and  publicize 


the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

We  therefore  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act.  and  these  regulations 
will,  tfu^refore.  take  effect  immediately 
upon  publication 

Therefore,  under  the  authority  of  the 
Migratory  Bird  Treaty  Act  of  [uly  3, 
1918.  ds  amended  (40  Stat.  755:  16 
r  Si'.   703  rt  spq  ),  we  prescribe  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservdtion  trust  lands),  and  ceded 
lands.  The  regulations  specify'  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migrator\  tjame  liirds. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports.  Reporting 

and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  lb  U.S.C.  703-712  and  16 
I'.SC.  742  a-j.  Pub.  Law  10f>-108 

Note:  'I'he  following  hunting  regulations 
provided  for  by  50  CFR  20  110  will  not 
appear  in  the  Code  of  Federal  Regulations 
bw;ause  of  their  seasonal  nature 

2.  Section  20.110  is  amended  by 
revising  paragraphs  (a),  (b).  (f).  (hj,  (k). 
(1),  (p).  (q),  (r).  and  (t).  and  by  adding 
paragraphs  (u)  through  (cc)  to  read  as  set 
forth  below,  (Current  §  20,110  was 
published  at  B6  FR  46200,  August  31. 
2001  ) 

§20.110    Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  Colorado  River  Indian  Tribes, 
Parker,  .\rizona  (Tribal  Members  and 
Non-tribal  Hunters) 

Doves 

Season  Dates:  Open  September  1. 
close  September  15.  2001:  then  open 
November  Ih,  2001,  close  January  13, 
2002 

Dnilv  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  "is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves  Possession  limits  are 
twice  the  daily  bag  limits. 


Ducks  (including  mergansers) 

Canvasbacks:  Open  October  6,  close 
November  12,  2001. 

Other  ducks:  Open  October  6.  2001. 
close  January'  6.  2002. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
one  pintail,  two  redheads,  two  hen 
mallards,  four  scaup,  two  goldeneyes, 
two  cinnamon  teal,  and  one  canvasback 
(when  open).  The  possession  limit  is 
twice  the  daily  bag  limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  common  moorhens,  singly  or 
in  the  aggregate. 

Geese 

Season  Dates:  Open  November  17. 
2001.  close  January  13.  2002. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  no  more  than  two  dark 
(Canada)  geese  and  three  white  (snow, 
blue,  Ross's)  geese.  The  possession  limit 
is  eight,  but  could  include  no  more  than 
six  white  geese  or  four  dark  geese. 

GeneralConditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Crow  Creek  Sioux  Tribe,  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  Dakota  (Tribal 
Members  and  Non-tribal  Hunters) 

Sandhill  Cranes 

Season  Dates:  Open  September  15, 
close  October  21.  2001. 

Daily  Bag  Limit:  Three  sandhill 
cranes. 

Permits:  Each  person  participating  in 
the  sandhill  crane  season  must  have  a 
valid  Federal  sandhill  crane  hunting 
permit  in  their  possession  while 
hunting. 

Ducks 

Canvasbacks  (Applies  to  Non-tribal 
Hunters  Only):  Open  October  6.  close 
October  30.  2001. 

Other  ducks:  Open  October  6.  close 
December  18.  2001. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (including  no  more  than  two 
female  mallards),  two  redheads,  one 
canvasback  (when  open),  one  pintail, 
three  scaup,  and  two  wood  ducks.  The 
possession  limit  is  twice  the  daily  bag 
limit. 
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Mergansers 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  Five 
mergansers,  including  no  more  than  one 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Open  October  20,  2001. 
close  ianuar\'  22.  2002. 

Daily  Bag  and  Possession  Limits: 
Three  and  six.  respectively. 

White-fronted  Geese 

Season  Dates:  Open  September  29. 
close  December  23.  2001. 

Daily  Bag  and  Possession  Limits  Two 
and  four,  respectively. 

Light  Geese 

Season  Dates:  Open  September  29. 
2001.  close  lanuarv-  3.  2002. 

Daily  Bag  and  Possession  Limits:  20 
geese  daily,  no  possession  limit. 

General  Conditions:  The  waterfowl 
hunting  regulations  established  by  this 
final  rule  apply  only  to  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reser\'ation.  Tribal  and  non-tribal 
hunters  must  comply  with  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 


(f)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 
Non-Tribal  Hunters) 

Tribal  Hunters  Within  Kalispel  Ceded 
Lands 

Ducks 

Season  Dates:  Open  September  15. 
2001.  close  lanuar,'  31.  2002. 

Daily  Bag  Limit:  7  ducks,  including  no 
more  than  2  female  mallards.  1  pintail. 
4  scaup.  2  redheads.  The  season  on 
canvasbacks  is  closed. 

Geese 

Season  Dates:  Open  September  1. 
close  January  31.  2002. 

Daily  Bag  Limit:  3  light  geese  and  4 
dark  geese.  The  daily  bag  limit  is  2  brant 
and  is  in  addition  to  dark  goose  limits 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit. 


Non-tribal  Hunters 
Ducks 

Season  Dates:  Open  Spptember  29. 
2001.  close  January  19.  200 J   During 
this  period,  days  to  be  hunted  are 
specified  by  the  Kalispel  Tribe  as 
weekends,  holidavs  and  for  a 
continuous  period  in  the  months  of 
December  and  lanuary  Non-tribal 
hunters  should  contact  the  tribe  for 
more  detail  on  hunting  da\> 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
one  pintail,  two  hen  mallards,  two 
ledheads,  and  four  scaup  The  season  on 
canvasbacks  is  closed 

Geese 

Season  Dates:  Open  September  1, 
2001,  close  September  15.  and  heijin 
September  29.  close  lanuarv  IM   JOOJ 
During  this  period,  daws  to  be  hunt^ni 
are  specified  by  the  Kalispel  Tribe  as 
weekends,  holidays  and  for  a 
continuous  period  in  the  months  of 
December  and  |anuar\    Non-tribal 
hunters  should  contact  the  tribe  for 
more  detail  on  hunting  davs 

Daily  Bag  and  Possession  Limits:  5 
and  10.  respectively  during  the  earh 
period  and  four  geese,  including  four 
dark  geese  but  net  more  than  three  light 
geese  during  the  late  period  The 
possession  limit  is  twice  the  daiK  ba^ 
limit. 

General:  Hunters  must  obsene  all 
State  and  Federal  regulations,  sue  h  as 
those  contained  in  50  CFR  pari  20  and 
including  the  possession  of  a  \alidat(>(i 
Migratory  Bird  Hunting  and 
Conservation  Stamp. 
***** 

(h)  Little  River  Band  of  Ottawa  Indians, 
Manistee,  Michigan  (Tribal  Members 
Only) 

Ducks 

Season  Dates:  Open  September  29, 
close  Dec:ember  5.  2001 

Daily  Bog  Limits:  Six  ducks,  mc  ludint; 
no  more  than  four  mallards  (onh  onr  of 
which  may  be  a  hen),  three  scaup,  one 
black  duck,  two  redheads,  two  wood 
ducks,  one  pintail,  and  one  i  an\  asback. 

Afp;^ansers 

Season  Dates:  Same  as  ducks 
Daily  Bag  and  Possession  Limits   !m\  »■ 
mergansers,  including  no  more  tliaii  nnr 
hooded  merganser.  The  possession  limit 
is  twice  the  daily  bag  limit 

Coots  and  Common  Moorhens  (Conunon 
GallinulesI 

Season  Dates:  Open  September  29, 
close  December  5.  2001 


Daily  Bag  Limit:  15  coots  and 
common  moorhens  (common 
gallinules).  singly  or  in  the  aggregate. 

(Canada  Geese 

Season  Dates:  Open  September  1. 
close  September  15.  2001,  early  season, 
then  open  September  16,  close 
December  2.  2001,  regular  season,  and 
open  February  2.  close  February  17. 
2002.  late  season. 

Daily  Bag  Limits:  Five  geese  in  the 
early  and  late  seasons  and  two  geese 
during  the  regular  season. 

Other  Geese 

Season  Dates:  Open  September  16. 
close  December  2,  2001. 

Daily  Bag  Limits:  Ten  geese,  including 
no  more  than  two  white-fronted  geese  or 
two  brant. 

Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  15, 
close  November  14.  2001. 

Daily  Bag  Limit:  25  rails.  8  snipe,  and 
3  woodcock. 

General  Conditions  are  as  follows: 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  resource  card  and 
200] -o„  tiuntim:  'n  rnse. 


H 


litK'd  bv  the  Ser\'ice 


ruli'--  ado()lfd  in  ii--.[iniisc  ',i  this 
proposal,  th>'v(.  anieiiueil  legulations 
parallel  all  Federal  regulations 
( ontained  in  SO  CFR  part  20. 

i.-  Particular  regulations  of  note 
include: 

[1 1  N()n1n\i(  shot  will  be  required  for 
all  wdterfoui  hunting  by  tribal 
mpmber^ 

,2i  Triha!  mi  ii.urs  in  each  zone  will 
(  omph  with  U:!)a,  regulations 
[iro\id)nt:  for  (  losrii  nvni  restricted 
watf-rfoul  huiitiiiu  art-as.  I  hese 
regulations  ui-ii'Tallv  incorporate  the 
same  Tf^U'H  ti,  ns  contained  in  parallel 
Stale  regulatii  'ns. 

(3)  Possession  limits  for  each  species 
are  double  the  daiK  hag  limit,  except  on 
the  opening  da\  li  \n<  season,  when  the 
possess!i  n  luTiit  equals  the  daily  bag 
limit,  unices   i!h<'nvise  noted  above. 

n  'Irihai  n)rnii).Ts  hunting  in 
Mi(  hman  w  il;      :  iply  with  tribal  codes 
that  LuiitiiiM  [I   \  i-ions  parallel  to 
Michigan  law  nj.i  ding  duck  blinds  and 
decovs. 


(k|  Navajo  Indian  Ke?.er\  at  ion    W  iiidi  v\ 
Rotk.  .\ri7ona  (Tribal  MemtM^rs  anil 
Nonmemben.! 

Banc,  tiiiled  Pigeons 

Season  Dates:  Open  September  1. 
close  September  30.  2001 . 

/^(;;.'v  Hue  and  Possession  Limits:  5 
and  U)  pig;eons.  respectively. 


I 
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Mourning  Doves  \ 

Season  Dates:  Open  September  1 
close  September  30,  2001 

Daily  Bag  and  Possession  Limits  10 
and  20  doves,  respectively. 

Ducks  I  including  mergansersl 

Canvasbacks  Open  September  29, 
close  November  5.  2001 

Other  ducks:  Open  September  2'^. 
2001,  close  lanuary  13,  2002 

Daily  Bag  and  Possession  Lmits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail,  four 
scaup,  two  redheads,  and  one 
canvasback  (when  open)  The 
possession  limit  is  twice  the  daily  bag 
limit.  I 

Coots  and  Common  Xfoorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  moorhens,  singly  nr  in  the 
aggregate. 

Dark  Geese  ' 

Season  Dates:  Open  September  30, 
2001.  close  |anuar>-  7.  2002 

Daily  Bag  and  Possession  Limits: 
Three  and  six  geese,  respectively 

General  Conditions:  Tribal  and  non- 
tribal  hunters  will  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  taking  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carr%  on  his 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  stamp 
face  Special  regulations  established  b\ 
the  Navajo  Nation  also  applv  on  the 
reservation. 

(1)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members  Only) 

Ducks  I  including  meigansers) 

Season  Dates:  Open  Septpmber  29 
close  November  30,  2001 

Dailv  Bag  and  Possession  Limits  Si\. 
including  no  more  than  si.x  mallards 
(three  hen  mallards),  five  wood  ducks, 
one  canvasback,  one  redhead,  two 
pintails,  and  one  hooded  merganser. 

Geese 

Season  Dates  Open  September  1, 
close  November  16.  2001.  and  open 
November  26.  clo>e  December  31.  2001 

Daily  Bag  and  Possession  Limits: 
Three  Canada  geese.  Hunters  will  be 
issued  three  tribal  tags  for  gw^se  in  order 
to  monitor  goose  harvest  .^n  additional 
three  tags  will  be  issued  each  time  birds 
are  registered  A  season  quota  of  150 
birds  is  adopted.  If  the  quota  is  reached 
before  the  season  concludes,  the  spdsun 
will  be  closed  at  that  time. 


Woodcock 

Season  Dates:  Open  September  1. 
close  November  12.  2001. 

Daily  Bag  and  Possession  Limits:  5 
and  10  woodcock,  respectively. 

Creneral  Conditions:  The  tribe 
proposes  shooting  hours  be  one-half 
hour  before  sunrise  to  one-half  hour 
after  sunset   Nontnbal  members  hunting 
on  the  Reservation  or  on  lands  under 
the  jurisdiction  of  the  tribe  must  comply 
with  all  State  of  Wisconsin  regulations. 
Tribal  members  and  nontribal  members 
hunting  on  the  Reservation  or  on  lands 
under  the  jurisdiction  of  the  tribe  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR 
part  20.  with  the  following  exceptions: 
Indian  hunters  would  be  exempt  from 
the  purchast'  of  th*^  Migratory  Waterfowl 
Hunting  and  (Conservation  Stamp  (Duck 
Stamp);  and  shotgun  capacity  is  not 
limited  to  three  shells. 


(p)  Tulalip  Tribes  of  Washington. 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and  Non- 
Tribal  Hunters) 

Tribal  Members 

Ducks  I  Including  Coots  and  Mergansers, 
excluding  canyashackl 

Season  Dates:  Open  September  15. 
2001.  and  close  Februar\  28.  2002. 

Daily  Bag  and  Possession  Limits:  7 
and  14  ducks,  respectively,  per  species 
for  all  species  except  that  bag  and 
possession  limits  may  include  no  more 
than  2  female  mallards.  1  pintail.  4 
scaup.  2  redheads,  and  one  canvasback. 

Geese 

Season  Dates:  Open  September  15. 
2001.  and  close  February  1.  2002 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  may  not  include  more 
than  2  brant  and  1  cackling  Canada 
goose.  The  tribes  also  set  a  maximum 
annual  bag  limit  on  ducks  and  geese  for 
those  tribal  inHrnhtTs  who  engage  in 
subsistence  hunting  of  365  ducks  and 
365  geese. 

Snipe 

Season  Dales.  Open  September  15. 
2001.  close  Februar\'  1.  2002. 

Daily  Bag  and  Possession  Limits:  8 
and  16.  respectively, 

\'on-tnbal  Hunters 

Ducks 

Canvasbacks:  The  season  on 
canvasbac  k  is  the  same  as  those 
established  b\  the  State  of  Washington, 
under  final  Federal  frameworks,  to  be 
announced. 


Other  ducks:  Open  October  6.  2001. 
close  January  20,  2002. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail,  four 
scaup,  two  redheads,  and  one 
canvasback  (when  open).  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Dailv  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Open  October  13,  2001. 
close  January  20.  2002. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  four  dark  geese  but  no 
more  than  three  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Open  January  5.  close 
January  20.  2002. 

Daily  Bag  and  Possession  Limits:  Two 
and  four  brant,  respectively. 

Snipe 

Season  Dates:  Open  September  15, 
2001,  close  February  1,  2002, 

Daily  Bag  and  Possession  Limits:  8 
and  16.  respectively. 

General  Conditions:  All  hunters  on 
Tulalip  Tribal  lands  are  required  to 
adhere  to  shooting  hour  regulations  set 
at  one-half  hour  before  sunrise  to 
sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  tribe. 
Nontribal  hunters  16  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes"  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conser\'ation  Stamp  and  a  valid 
State  of  Washington  Migrator\' 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face  of 
the  stamp.  Other  tribal  regulations 
apply,  and  may  be  obtained  at  the  tribal 
office  in  Marysville.  Washington. 

(q)  Upper  Skagit  Indian  Tribe,  Sedro 
Woolley,  Washington  (Tribal  Members 
Only) 

Ducks 

Season  Dates:  Open  November  1, 
2001.  close  Februarv'  8.  2002. 

Daily  Bag  and  Possession  Limits:  15 
and  20.  respectively. 

Coots 

Season  Dates:  Open  November  1, 
2001.  close  February  8,  2002. 

Da/7y  Bag  and  Possession  Limits:  20 
and  30,  respectively 


Federal  Register/Vol.  66.  No.  189/Friday.  September  28.  2001 /Rules  and  Regulntions  49779 


Geese 

Season  Dates:  Open  November  1 , 
2001,  close  Februan-  8.  2002. 

Daily  Bag  and  Possession  Limits: 
Seven  geese  and  five  brant.  The 
possession  limit  for  geese  and  brant  are 
10  and  7.  respectively. 

Mourning  Dove 

Season  Dates:  Open  September  1. 
close  December  31.  2001, 
Daily  Bag  Limit:  12  mourning  dove 
Tribal  members  must  have  the  tribal 
identification  and  harvest  report  card  on 
their  person  to  hunt.  Tribal  members 
hunting  on  the  Reservation  will  observe 
all  basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR. 

(r)  Wampanoag  Tribe  of  Gay  Head, 
Aquinnah,  Massachusetts  (Tribal 
Members  Only) 

Ducks 

Season  Dates:  Open  October  27.  2001, 
and  close  February  23,  2002. 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  two  hen 
mallards,  two  black  ducks  (one  black 
duck  from  December  2  to  December  9. 
2001),  two  mottled  ducks,  one  fulvous 
whistling  duck,  four  mergansers,  three 
scaup,  one  hooded  merganser,  two 
wood  ducks,  one  canvasback,  two 
redheads,  one  pintail,  and  one  hen 
eider.  The  season  is  closed  for  harlequin 
ducks.  In  addition  to  the  daily  duck  bag 
limit,  a  daily  bag  limit  of  six  teal  is 
allowed. 


Sea  Ducks 


2001. 


Season  Dates:  Open  October  27 
and  close  Februaiy  23,  2002. 

Daily  Bag  Limit:  Seven  ducks 
including  no  more  than  four  of  any  one 
species. 

Geese 

Season  Dates:  Open  September  15. 
close  September  22.  2001.  and  open 
November  3.  2001.  close  Februarv  23, 
2002. 

Daily  Bag  Limit:  5  Canada  geese 
during  the  first  period.  3  Canada  geese 
during  the  second  period,  and  15  snow 
geese. 

Woodcock 

Season  Dates:  Open  October  13,  and 
close  November  17,  2001. 

Daily  Bag  and  Possession  Limits: 
Three  woodcock. 

General  Conditions:  Shooting  hours 
are  one-half  hour  before  sunrise  to 
sunset.  Non-toxic  shot  is  required. 
Tribal  members  will  observe  all  basic 
Federal  migratory  bird  hunting 
regulations  contained  in  50  CFR  part  20. 


(t)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver. 
Arizona  (Tribal  Members  and  Non- 
tribal  Hunters) 

Band-tailed  Pigeons 

Season  Dates  Opf  n  Spptombor  5, 
close  Septemb)er  19,  2001 

Daily  Bag  and  Possession  Limits: 
Three  and  six  pigeons.  rpspe(:ti\  oly. 

Mourning  Doves 

Season  Dates:  Open  .September  5, 
close  September  19.  2001. 

Daily  Bag  and  Possession  Limits  1  n 
and  20  doves,  respectiveiv 

Ducks  (Including  Mergansers) 

Canvasback:  Open  Ortnber  .^l)  i  !- -^ 
November  25.  2001 

Other  ducks:  Open  October  20.  2001 . 
close  lanuan-  20.  2002 

Daily  Bag  and  Posst'ssmn  Limits   F->  njr 
ducks,  includmg  no  more  than  thn-e 
mallards  (including  no  more  than  one 
hen  mallard),  two  redheads,  one  pintail. 
and  one  canvasback  (when  open)  The 
possession  limit  is  twice  the  dailv  baj* 
limit. 

Coots.  Moorhens  and  CroU mules 

Season  Dates:  Same  as  ducks 
Daily  Bag  and  Possession  Umits'  25 
coots,  moorhens,  and  gallinules.  singh 
or  in  the  aggregate.  The  possession  limit 
is  twice  the  daily  bag  limit 

Canada  Geese 

Season  Dates:  Open  October  20   2001 
close  lanuary  20.  2002 

Bag  and  Possession  Unuts  Three  and 
six.  respectively 

General  Conditions:  All  non-tnbal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reser\ation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  ,^pache  Dailv  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  the  White  Mountain 
Apache  Tribe  apply  on  the  reser\afioii 
Tribal  and  non-tribal  hunters  will 
comply  with  all  basic  Federal  migratorv 
bird  hunting  regulations  in  50  (]FR  Part 
20  regarding  shooting  hours  and  manner 
of  taking.  In  addition,  the  iu-ea  open  to 
waterfowl  hunting  in  the  above  seasons 
consists  of:  the  entire  length  of  the  Biai  k 
River  west  of  the  Bonito  Creek  and 
Black  River  confluence  and  the  entire 
length  of  the  Salt  River  forming  the 
southern  boundary  of  the  reser\'ation; 
the  White  River,  extending  from  the 
Canyon  Day  Stockman  Station  to  the 
Salt  River;  and  all  stock  ponds  located 


within  Wildlife  ManaM''!iH  !it  Units  4,  5, 
h  and  7  Tanks  io(  rited  below  the 
Mogollon  Rini   within  Wildlife 
Mrina^ii'mi'ii'  I  nits  2  and  3.  will  be  open 
til  wdterfiw  1  huntine  during  the  2001- 
OJ  se.jsnn    Th«   iint;th  of  the  Black  River 
^,^^t  nf  tbr  Hl,i.'  K  K:\  er/Bonito  Creek 
I  onfliit'nLe  is  Liusrd  to  waterfowl 
hunting.  All  other  waters  of  the 
resen.'ation  would  be  closed  to 
waterfowl  hunting  for  the  2001-02 
season. 

(u)  Bois  Forlp  Band  of  ChipfX'wa  Sett 
Lake.  Minnesota  (Tribal  Nlemtn-rs  .uid 
Non-tribal  Hunters) 

Ducks 

Canvasbacks  (For  non-tribal  hunters 
onlyl  Open  October  13,  close  November 

1. 2001 

Othf!  (Ui.k^  (i!.n  September  29, 
I  lose  Ni  i\  I'liiber  sh.  2001.  except 
•^ hooting  hours  on  opening  day  and  for 
•  v  erv  hunting  day  for  the  remainder  of 
the  season  would  be  one-half  hour 
before  sunrise  and  continue  to  one-half 
hour  after  sunset  for  tribal  members. 
Non-tnbal  shooting  hours  will  go  from 
one-half  hour  before  suru'ise  to  sunset 
on  reser\ation 

Daily  Bag  Limits  and  Possession 
Lmits  Six  ducks,  including  no  more 
than  one  canvasback  (nontribal  hunters 
only  when  the  season  is  open).  The 
possession  limit  i^  twirc  fh'^  dailv  bag 
limit 

The  Band  s  (  "Iimtn  .itKjn  Department 
regulates  non-tribal  hardest  limits  under 
the  following  regulations;  (1)  Non-tribal 
hunters  must  be  accompanied  at  all 
times  by  a  Band  Member  guide;  (2)  Non- 
tnbal  hunters  mu-t  have  in  their 
posses*;ion  .»  \a!ii!  -rri.ill  camr  hunting 
IJLense.  ,i  Fecii'i.ii  niicr,!'^  .r\    .\,il>TfowI 
stamp  and  a  Minne^oi,i  .st.oe  waterfowl 
stamp,  i.i]  \on-trih.il  himtersand  Band 
Members  must  b.uf  -  i; iv  Service- 
approvf'd  nun  iixn   shot  in  possession 
at  ail  times  14,  Nun  tribal  hunters  must 
conform  to  possession  limits  established 
and  regulated  h\  th^  State  on  Miimesota 
and  the  Bois  Firtf  Hand. 

(v)  Confederated  Salish  and  koolpnai 
Tribes,  Flathead  Indian  Rewrvation 
Pablo,  Montana  (Non-tnbal  Hunters! 

Ducks  'including  nit-r^aiistrs. 

(Ainvashacks  Open  September  22-23, 
2001.  for  Youth  Waterfowl  Season  only. 
and  open  .September  29.  close 

November  5,  2001 

Other  ducks  Open  September  29, 
2001,  close  |anu.ir\  13.  2002. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  inrluding  nn  .more  than 
two  hen  mallards  one  psritml,  four 
scaup,  two  redhead^   and  erne 
canvasback  iuhen  open/.  The 


I 
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possession  limit  is  twice  the  dailv  bag 
limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Dailv  Bag  and  Possession  Limits:  The 
daily  bag  and  possession  limit  is  25. 

Geese:  Dark  Geese 

Season  Dates:  Open  September  29. 
2001.  close  January  6.  2002 

Dailv  Bag  and  Possession  Limits  Four 
and  eight  geese,  respectively. 

Ught  Geese  I 

Season  Dates:  Open  September  29. 
2001.  close  Januar>-  6,  2002. 

Daily  Bag  and  Possession  Limits: 
Three  and  six  geese,  respertivelv 

Youth  Waterfowl  Hunt 

Season  Dates  September  22-23,  2001. 

Daily  Bag  and  Possession  Limits: 
Same  as  ducks  but  includes  one 
canvasback. 

General  Conditions:  Non-tribal 
hunters  must  comply  with  all  basic 
Federal  migrator\'  bird  hunting 
regulations  contained  in  50  CFR  part  20 
regarding  manner  of  taking.  In  addition 
shooting  hours  are  sunrise  to  sunset, 
and  each  waterfowl  hunter  16  years  of 
age  or  older  must  carry  on  his  'her 
person  a  valid  Migraton.'  Bird  Hunting 
and  Conser\'ation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  bv  the 
Confederated  Salish  and  Kootenai 
Tribes  also  apply  on  the  reservation 

(w)  Jicariila  Apache  Tribe,  licarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tribal  Members  and  Non-tribal 
Hunters) 

Ducks  (except  canvasbacks  but 
including  mergansers! 

Canvasbacks  (Applies  to  \'on-tribal 
hunters  only  I  Open  October  6,  close 
November  12,  2001 

Other  ducks:  Open  October  6,  close 
.November  30,  2001 

Daily  Bag  and  Possession  Limits^  The 
daily  bag  limit  is  seven,  including  no 
more  than  two  hen  mallards,  one 
pintail,  two  redheads,  four  scaup,  and 
one  canvasback  (when  open)  The 
possession  limit  is  twice  the  daily  bag 
limit 

Canada  Creese 

Season  Dates  Open  October  b,  close 
November  30,  2001. 

Daily  Bag  and  Possession  Limits  Twn 
and  four,  respectively 

General  Conditions:  Tribal  and  non- 
tribal  hunters  must  complv  with  all 
basic  Federal  migraton,'  bird  hunting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 


addition,  each  waterfowl  hunter  16 
vears  of  age  or  older  must  carrs'  on  his/ 
her  person  a  valid  Migratorv'  Bird 
Hunting  and  (Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  stamp 
face.  Special  regulations  established  by 
the  licarilla  Tribe  also  apply  on  the 
reservation. 

(x)  Klamath  Tribe,  Chiloquin.  Oregon 
(Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  October  1,  2001 , 
close  January  28,  2002. 

Daily  Bag  and  Possession  Limits:  9 
and  18  ducks,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively. 

General:  The  Klamath  Tribe  provides 
its  game  management  officers, 
biologists,  and  wildlife  technicians  with 
regulatory  enforcement  authority,  and 
has  a  court  system  with  judges  that  hear 
cases  and  set  fines 

(y)  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Reservation,  Lower  Brule,  South 
Dakota  (Tribal  Members  and  Non-tribal 
Hunters) 

Ducks 

Season  Dates:  Open  October  6.  2001, 
close  January  10,  2002 

Daily  Bag  and  Possession  Limits:  Six 
ducks,  including  no  more  than  five 
mallards  (only  one  of  which  may  be  a 
hen),  one  pintail,  three  scaup,  one 
mottled  duck,  two  redheads,  and  two 
wood  ducks.  The  season  on  canvasbacks 
is  closed  The  possession  limit  is  twice 
the  daily  bag  limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 
Daily  bag  Limits:  Five,  including  no 
more  than  one  hooded  merganser. 

Canada  Geese 

Season  Dates:  Open  October  20,  2001, 

close  fanuary  22,  2002 

Daily  Bag  and  Possession  Limits: 
Three  and  six.  respectively. 

Whit'^-tronted  Geese 

Season  Dates  Open  October  20.  2001, 
close  lanuarv-  13,  2002. 

Daily  Bag  and  Possession  Limits:  Two 
geese  The  possessirm  limit  is  twice  the 
daily  bag  lunit 


Light  Geese 

Season  Dates:  Open  October  20,  2001, 
close  January  19,  2002,  then  Open 
February  24,  close  March  10,  2002. 

Daily  Bag  Limit:  20  geese. 

Youth  Waterfowl  Hunt 

Season  Dates:  Open  September  29, 
close  September  30,  2001. 

Daily  Bag  Limit:  Same  as  above. 

General  Conditions:  All  hunters  must 
comply  with  the  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20,  including  the  use  of  steel  shot.  Non- 
tribal  hunters  must  possess  a  validated 
Migratory  Bird  Hunting  and 
Conservation  Stamp.  The  Lower  Brule 
Sioux  Tribe  has  an  official  Conservation 
Code  that  hunters  must  adhere  to  when 
hunting  in  areas  subject  to  control  by 
the  tribe. 

(z)  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 
(Non-tribal  Hunters) 

Ducks  (including  Mergansers! 

Season  Dates:  Open  October  6,  2001, 
close  January  18,  2002. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks,  including  no  more  than 
two  hen  mallards,  one  pintail,  one 
scaup,  and  two  redheads.  The  season  on 
canvasbacks  is  closed.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  5 
and  10  mergansers,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  10 
and  20  coots,  respectively. 

Geese 

Season  Dates:  Open  October  6.  2001, 
close  January  11,  2002. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  including  not  more  than  three 
light  geese  or  two  white-fronted  geese. 
The  possession  limit  is  twice  the  daily 
bag  limit. 

Common  Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

General  Conditions:  Non-tribal 
hunters  must  comply  with  all  basic' 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  possess  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
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Other  regulations  established  by  the 
Shoshone-Bannock  Tribes  also  appiv  on 
the  reservation. 

(aa)  Stillaguamish  Tribe  of  Indians, 
Arlington,  Washington  (Tribal  Members 
Only) 

Ducks  (including  mergansersl 

Season  Dates:  Open  October  1.  2001, 
close  lanuary  31,  2002. 

Daily  Bag  and  Possession  Limits:  10 
including  no  more  than  five  hen 
mallards,  four  pintail,  four  canvasback. 
seven  scaup,  and  five  redheads.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Lmits:  Six 
and  twelve,  respectively  The  season  on 
brant  is  closed  for  conservation 
measures. 

Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits   10 
and  20.  respcctivelv 

Tribal  members  hunting  on  lands 
under  this  proposal  will  observe  all 
basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20. 
which  will  be  enforced  by  the 
Stillaguamish  Tribal  Law  Enforcement 
Tribal  members  are  required  to  use  steel 
shot  or  a  non-toxic  shot  as  required  b\' 
Federal  regulations 

(bb)  Swinomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

Off  Reservation 

Ducks  (including  mergansers) 

Season  Dates:  Open  September  29. 
2001,  close  Februarv'  19.  2002. 

Daily  Bag  and  Possession  Umits:  10 
ducks,  including  no  more  than  5  hen 
mallards,  4  pintail,  4  canvasback.  7 
scaup,  and  5  redheads.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 


Geese 

Season  Dates:  ,Same  as  ducks 
Daily  Bag  and  Possession  Limits- 
Seven  geese,  including  se\i'i)  (i.irk  Liif^' 
but  nn  more  than  six  light  gtH'sc    I  h' 
possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates-  Same  ;ts  ducks. 
Daily  Bag  and  Pr/s.^.esMon  Umits:  5 
and  10  brant.  respt>(  tivclv. 

On  Rt  ser\ation 

Ducks  I  including  mergansers  j 

Season  Dates   Open  S»';)t('iTilHT  15, 
2001.  close  Martii  9.  2002 

Daily  Bag  and  Possession  Lun:!'^   10 
ducks,  includmg  no  mf)re  tliaii  ')  hen 
mallards,  4  pintail,  4  i  .inv.isl)<ii  k 
scaup,  and  5  redhfMiis,  Tht  ji,  iKscssion 
limit  is  twice  the  daily  bag  imiii, 

Coots 

Season  Dates   S,imc  ri,N  liuc  ks. 
Daily  Bag  ami  Po.w  s.sm.'j  Limits:  25 
coots 

Creese 

Season  Dates   .Saiiif  hs  (im  ks. 

Daily  Bag  and  Po.s,sps-;--,-?  /./.'?!;■*' 
Seven  geese,  including  sr\i>ii  dark  gui-M 
but  no  more  than  m\  li.;ht  ^i-cse.  The 
possession  limit  i^  tw n  c  ttir  li.iih'  bag 
limit 

Brant 

Sf-ason  Aiff'.s   Same  as  (im  ks. 

Daily  Bag  and  Pus^fssvp,  Limits:  5 
and  10  brant,  resptM  ti\»'i\ 

CJeneral  Conditions  Steps  will  li<' 
taken  to  limit  le\'el  of  har\est,  uher.-  il 
could  be  shown  that  failure  ti^  iiiiii* 
such  harvest  would  seriou.vK  inip.u  \  the 
migrators'  bird  resource.  Tribal  members 
hunting  on  lands  under  this  luoposal 
will  obser\'e  all  basn  Feoer.il  !iiiur>i!nr\ 
bird  hunting  regulations  fiaiiid  i.'i  '^n 
C]FR  part  20.  which  will  be  eufun  eii  \\\ 
the  Swinomish  Tribal  Fish  and  ('.aine 

(cc)  Yankton  Sioux  Tribe.  Mart\ .  South 
Dakota  (Tribal  Members  and  Non-tribal 
Hunters) 

Ducks  I  including  Mergnn<rT^I 

Canvashacks  Open  ()(tiil)ei  i:^,  close 
November  6.  2001 


'  >r/  f  f  ducks:  Open  October  13,  close 
De, ,-;.,'.,. I  ::=;.  2001. 

/ > ;  ,    .')  JL,  and  Possession  Limits:  Six 
ii;  ks,  including  no  more  than  five 
.':i  illards  (no  more  than  two  hen 
III  illar.is),  two  redheads,  one  pintail, 
thiee  ^(  aup,  two  wood  ducks,  and  one 
can^dsback  (when  open).  The  daily  bag 
limit  for  mergan.sers  is  five,  of  which  no 
n;    r<  than  one  can  be  a  hooded 
r.ierg.iiiser  The  possession  limit  is  twice 
the  daily  bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  15 
and  30  coots,  respectively. 

Dark  Geese 

Season  Dates:  Open  October  27,  2001 . 
close  January  31,  2002. 

Daily  Bag  and  Possession  Limits: 
Three  geese,  including  no  more  than 
one  white-fronted  goose  or  brant.  The 
possession  limits  is  twice  the  daily  bag 
limit. 

Light  Geese 

Season  Dates:  Open  October  27,  2001, 
close  January  20,  2002. 

Daily  Bag  and  Possession  Limits:  20 
geese,  no  possession  limit 

Creneral  Conditions: 

(1)  The  waterfowl  hunting  regulations 
established  by  this  final  rule  apply  to 
tribal  and  trust  lands  within  the  external 
boundaries  of  the  reservation. 

(21  Tribal  and  non-tribal  hunters  must 
coni(  l\  \\  ith  all  basic  Federal  migrator,' 
bud  huiitniL  rti^ulations  in  50  CFR  pari 
JO  reg.iriimj;  ^looting  hours  and  manner 
of  taking.  In  addition,  each  waterfowl 
Iniiitei  in  \  e.irs  of  age  or  older  must 
( .irr\     ;,  tiis  her  person  a  valid 
Migratory  Bird  Hunting  and 
(  nnsen  itinn  Stamp  (Duck  Stamp) 
^icii'  1  i;i    [ik  ,u TOSS  the  stamp  face. 
Spe(  i.il  rei^ulations  established  by  the 
Y.inktin  -Sioux  Tribe  also  apply  on  the 
resf-n  .ition. 

Dated:  September  19,  2001. 
foseph  E  DoddridEf 
Acting  A-  ^  '  tarv  for  Fish  and 

Wildlife  and  Parks. 
<yv]^:-.:    n->,    ?!:"i^  L-led  9-27-01;  8:4.5  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4580-N-01] 

Tribal  Govemment-to-Govemment 
Consultation  Policy 

AGENCY:  Office  of  the  Secretar>',  HUD. 
action:  Notice. 


SUMMARY:  Through  this  notice  HUD 
advises  the  public  of  its  tribal 
govemment-to-government  consultatidn 
policy  The  purpose  of  the  consultation 
policy  is  to  enhance  communication 
and  coordination  between  HUD  and 
federally  recognized  Indian  tribes,  and 
to  outline  guiding  principles  and 
procedures  under  which  all  Hl'D 
employees  are  to  operate  with  regard  to 
federally  recognized  Indian  or  Alaska 
Native  tribes 

DATES:  Effective  Date:  June  28,  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Tpd 

L.  Key.  Acting  Deputy  Assistant 
Secrptar\-  for  Native  American 
Programs.  Office  of  Public  and  Indian 
Housing,  U.S.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SVV.  Room  4128.  Washington.  DC 
20410;  telephone  (202)  401-7914  (this  is 
not  a  toll-free  telephone  number). 
Persons  with  hearing  or  speech 
disabilities  may  access  this  number  via 
TTY  by  calling  the  toll  free  Fed^'ral 
Information  Relav  Service  at  1-800- 
877-8339 

SUPPLEMENTARY  INFORMATION:  This 
notice  sets  forth  HUDs  tribal 
govemment-to-govemment  consultation 
policy.  The  purpose  of  the  consultation 
policy  is  to  enhance  communication 
and  coordination  between  HUD  and 
federally  recognized  Indian  tribes,  and 
to  outline  guiding  principles  and 
procedures  under  which  all  HLT) 
employees  are  to  operate  with  regard  to 
federally  recognized  Indian  or  Alaska 
Native  tribes  The  policv  is  as  follows: 

Department  of  Housing  and  Urban 
Development 

Tribal  Govemment-to-Govemment 
Consultation  Policy  , 

I.  Introduction 

A.  The  United  States  Government  has 
a  unique  relationship  with  American 
Indian  governments  as  set  forth  in  the 
Constitution  of  the  United  States, 
treaties,  statutes,  court  decisions,  and 
executive  orders  and  memoranda. 

B.  On  April  29.  1994,  a  Presidential 
Memorandum  was  issued  reaffirming 
the  federal  government's  commitment  to 
operate  within  a  govemment-to- 
govemment  relationship  with  federally 
recognized  .^mencan  Indian  and  Alaska 


Native  tribes,  and  to  advance  self- 
governance  for  such  tribes.  The 
Presidential  Memorandum  directs  each 
executive  department  and  agency,  to  the 
greatest  extent  practicable  and  to  the 
extent  permitted  hv  law.  to  consult  with 
tribal  governments  prior  to  taJcing 
actions  that  have  substantial  direct 
effects  on  federally  recognized  tribal 
governments.  In  order  to  ensure  that  the 
rights  ijf  sovereign  tribal  governments 
are  fullv  respected,  all  such 
consultations  are  to  be  open  and  candid 
so  that  tribal  governments  may  evaluate 
for  themseKes  the  pcjtential  impact  of 
relevant  proposals.  On  Mav  14,  1998, 
the  President  issued  Executive  Order 
11084.  "donsultntian  and  Coordination 
with  Indian  Tribal  Governments." 
which  was  revoked  and  superseded  on 
November  6.  2000.  bv  the  identically 
titled  Executive  Order  13175,  which  sets 
forth  guidelines  for  all  federal  agencies 
to  ( 1 )  establish  regular  and  meaningful 
consultation  and  collaboration  with 
Indian  tribal  officials  in  the 
development  of  federal  policies  that 
have  tribal  implications;  (2)  strengthen 
the  United  States  government-to- 
government  relationships  with  Indian 
tribes;  and  (3)  reduce  the  imposition  of 
unfunded  mandates  upon  Indian  tribes. 

C.  This  consultation  policy  applies  to 
all  HUD  programs  that  have  substantial 
ciirK'c  t  effects  on  federaliv  recognized 
Inilian  tribal  governments  In 
formulating  or  implementing  such 
policies.  HUD  will  be  guided  bv  the 
fundamental  principles  set  forth  in 
section  2  of  Ex»'cutive  Order  13175.  to 
the  extent  applicable  to  HUD  programs. 
Section  2  of  the  Executive  Order 
provides  as  follows: 

Set.  2.  Fundamental  Principles.  In 
formulating  or  implemf'ntuig  policies  that 
have  tribal  implications,  agenc  ies  shall  be 
guided  by  the  following  fundamental 
principles: 

(a)  The  United  States  has  a  unique  legal 
relationship  with  Indian  tribal  governments 
as  set  forth  in  the  Constitiiti(jn  of  the  L'nited 
States,  treaties,  statutes.  Executive  Orders, 
and  court  decisions.  Since  the  formation  of 
the  Union,  the  United  States  has  recognized 
Indian  tribes  as  domestic  dependent  nations 
under  its  protection.  The  Federal  government 
has  enacted  numerous  statutes  and 
promulgated  numerous  regulations  that 
establish  and  define  a  tnisf  relationship  with 
Indian  tribes 

(b)  Our  Nation,  under  the  law  of  the  Ignited 
States,  in  accordance  with  treaties,  statutes. 
Executive  Orders,  and  judicial  decisions,  has 
recognized  the  right  of  Indian  tribes  to  self- 
government  .^s  domestic  dependent  nations, 
Indian  tribes  exercise  inherent  sovereign 
powers  over  their  members  and  territorv'.  The 
I  nited  .States  i  (;ntinues  to  work  with  Indian 
tribes  on  a  govemment-to-government  basis 
to  address  issues  con(.ernmg  Indian  tribal 


self-government,  tribal  trust  resources,  and 
Indian  tribal  treaty  and  other  rights. 

(c)  The  United  States  recognizes  the  right 
of  Indian  tribes  to  self-government  and 
supports  tribal  sovereignty  and  self- 
determination. 

II.  Definitions 

A.  "Consultation"  means  the  direct 
and  inter-active  (i.e..  collaborative) 
involvement  of  tribes  in  the 
development  of  regulatory  policies  on 
matters  that  have  tribal  implications. 

Consultation  is  the  active,  affirmative 
process  of  (1)  identif>'ing  and  seeking 
input  from  appropriate  Native  American 
governing  bodies,  community  groups 
and  individuals;  and  (2)  considering 
their  interest  as  a  necessary  and  integral 
part  of  HUD's  decision-making  process. 

This  definition  adds  to  any  statutorily 
mandated  notification  procedures.  The 
goal  of  notification  is  to  provide  an 
opportunity  for  comment:  however, 
with  consultation  procedures,  the 
burden  is  on  the  federal  agency  to  show 
that  it  has  made  a  good  faith  effort  to 
elicit  feedback. 

B.  "Exigent  situation"  means  an 
unforeseen  combination  of 
circumstances  or  the  resulting  state  that 
calls  for  immediate  action  in  order  to 
preserve  tribal  resources,  rights, 
interests,  or  federal  funding. 

C.  "Indian  tribe"  means  an  Indian  or 
Alaska  Native  tribe,  band,  nation, 
pueblo,  village,  or  community  that  the 
Secretary  of  the  Interior  acknowledges 
to  exist  as  an  Indian  tribe  pursuant  to 
the  Federally  Recognized  Indian  Tribe 
List  Act  of  1994.  25  U.S.C.  479a. 

in.  Principles 

A.  HUD  acknowledges  the  unique 
relationship  between  the  federal 
government  and  Indian  tribes. 

B.  HUD  recognizes  and  commits  to  a 
goverrmient-to-govemment  relationship 
with  Federally-recognized  tribes. 

C.  HUD  recognizes  tribes  as  the 
appropriate  non-federal  parties  for 
making  their  policy  decisions  and 
managing  programs  at  the  local  level  for 
their  constituents. 

D.  HUD  shall  take  appropriate  steps  to 
remove  existing  legal  and  programmatic 
impediments  to  working  directly  and 
effectively  with  tribes  on  housing  and 
community  development  programs 
administered  by  HUD. 

E.  HUD  shall  encourage  states  and 
local  governments  to  work  with  and 
cooperate  with  tribes  to  resolve 
problems  of  mutual  concern. 

F.  HUD  shall  work  with  other  federal 
departments  and  agencies  to  enlist  their 
interest  and  support  in  cooperative 
efforts  to  assist  tribes  to  accomplish 
their  goals  within  the  context  of  all  HUD 
programs. 


G.  HUD  shall  be  guided  by  these 
policy  principles  in  its  planning  and 
management  activities,  including  its 
budget,  operating  guidance,  legislative 
initiatives,  management  accountability 
system  and  ongoing  policy  and 
regulation  development  processes  for  all 
programs  affecting  tribes. 

IV.  Tribal  Coordination,  Collaboration 
and  Consultation 

A.  Tribal  Coordination.  Collaboration 
and  Consultation  applies  when  any 
proposed  policies,  programs  or  actions 
are  identified  by  HUD  as  having  a 
substantial  direct  effect  on  an  Indian 
tribe.  The  Office  of  Native  American 
Programs  (ONAP),  within  the  Office  of 
Public  and  Indian  Housing,  may  serve 
as  the  lead  Departmental  office  for  the 
implementation  of  this  policy,  and  is 
the  principal  point  of  contact  for 
consultation  with  tribes  on  all  HUD 
programs. 

B.  Procedures  and  Methods  for 
Implementation — Tribal,  Regional  and 
National  Forums. 

1.  Based  on  a  govemment-to- 
govemment  relationship  and  in 
recognition  of  the  uniqueness  of  each 
tribe,  a  primary  focus  for  consultation 
activities  is  with  individual  tribal 
governments.  The  use  of  tribal 
organizations/committees  will  be  in 
coordination  with,  and  not  to  the 
exclusion  of,  consultation  with 
individual  tribal  governments.  When 
proposed  federal  government  policies, 
programs  or  actions  are  determined  by 
HUD  as  having  tribal  implications.  HUD 
will  notify  the  affected  tribe(s)  and  take 
affirmative  steps  to  consult  and 
collaborate  directly  with  the  tribe{s)  or 
its  (their)  designee.  Tribes  at  any  time 
may  exercise  their  right  to  request 
consultation  with  HUD. 

2.  Tribes  are  encouraged  to  exercise 
their  option  to  convene  regional  tribal 
meetings  to  identify  and  address  issues. 
Tribes  may  schedule  quarterly  regional 
meetings  with  HUD  representatives  to 
address  issues  relevant  to  HUD  policies, 
regulations,  and  statutes. 

3.  At  least  one  national  tribal 
consultation  and  coordination  meeting 
will  be  held  by  HUD  each  year.  To 
reduce  costs  and  conserve  resources,  to 
the  extent  feasible,  tribes  and  HUD  will 
coordinate  consultation  meetings  to  be 
held  before  or  after  other  regularly 
scheduled  meetings  such  as  multi- 
agency  and  association  meetings. 

C.  Tribal  Advisory  Organizations/ 
Committees.  The  principal  focus  for 
consultation  activities  of  HUD  is  with 
individual  tribal  governments.  However, 
it  is  frequently  necessary  that  HUD  have 
organizations/committees  in  place  from 
which  to  solicit  tribal  advice  and 


recommendations,  and  to  involve  tribes 
in  decision-making  and  policy 
development.  In  consultation  with 
elected  tribal  governments.  HIT) 
recognizes  tribal  advisor*  organizations/ 
committees.  Consultation  shall  be 
conducted  as  follows. 

1 .  Headquarters.  HUD  will  consult 
with  existing  national  organization.'^ 

2.  Area  Offices  Each  Area  ONAP 
Administrator,  in  consultation  with 
tribal  governments,  will  consult  with 
organizations/committees  and  or 
representatives  of  tribal  governments 
served  bv  the  Area  ONAP  The  tribal 
organizations/committees  and  or 
representatives  will  provide  advice  and 
consultation  to  the  Area  ON,AP 
Administrator  and  staff  Meetings  with 
the  Area  ONAP  shall  occur  at  least 
annually,  or  more  frequently  when  there 
is  a  need 

3.  National/Area  Coordination  To 
promote  coordination  in  addressing 
issues  arising  from  tribal  consultation 
events  at  both  the  national  and  local 
level,  a  summary  record  of  the 
comments  made  during  national  and 
area  consultations  will  be  made 
available  to  tribes. 

D.  foint  Federal /Tribal  Work  Groups 
or  Task  Forces  It  may  become  necessar. 
for  HUD,  to  establish  or  select  a  work 
group  or  task  force  to  develop 
recommendations  on  certain  issues.  The 
work  group  or  task  force  may  conduct 
its  activities  through  conventional  (eg. 
telephone  and  mail),  as  well  as 
irmovative  (e.g..  e-mail  and  video 
conferences)  means  of  communication 

1.  Membership  and  Meeting  Sotices. 

a.  Tribal  representation  should  be 
consistent  with  the  established  standard 
of  geographically  diverse  small,  medium 
and  large  tribes,  whenever  possible 

b.  Meetings  will  be  posted  on  the 
Internet  and  will  be  open  to  the  public. 
In  addition  to  internet  posting,  HUD 
may  also  announce  meetings  through 
FAX,  letter,  e-mail,  publication  in  the 
Federal  Register,  or  other  appropriate 
means. 

2.  Participation 

a.  Attendance  Work  group  members 
shall  make  good-faith  attempts  to  attend 
all  meetings.  They  may  be  accompanied 
by  other  individuals  to  advise  them  as 
they  deem  necessary 

b.  Appointment  of  Alternates 
Alternate  work  group  members  may  be 
appointed  by  written  notification  signed 
by  the  member.  Such  alternates  shall 
possess  the  authority  of  the  work  group 
member  to  make  decisions  on  their 
behalf  if  such  authority  is  so  delegated 
to  them  in  writing. 

3.  WorJc  Group  Protocols  that  may  be 
established. 

a.  Roles  of  the  work  group  members 


b  Process  for  decision-making. 

c  Pnx  ess  f(ir  (Te,iting  written 
products  ,;nii     thrr  decisional 
documents 

d.  Other  items  as  deemed  necessary 
by  the  work  group. 

4.  Work  Group  Final  Products  and 
Recommendations.  All  final 
recommendations  will  be  given  serious 
consideration  by  HUD.  Whenever 
possible,  all  work  group  products 
should  be  circulated  to  tribal  leaders  for 
review  and  comment. 

V.  Rulemaking 

On  issues  relating  to  tribal  self- 
government,  tribal  trust  resources,  or 
treaty  and  other  rights,  HUD  will 
explore  and  where  appropriate,  use 
(  onsensual  mechanisms  for  developing 
regulations,  including  negotiated 
rulemaking  HUD  may  establish  a 
standing  committee,  consisting  of 
representatives  of  tribal  goverrmients,  to 
consult  on  the  appropriateness  of  using 
negotiated  rulemaking  procedures  on 
particular  matters.  The  procedures 
governing  such  a  standing  committee 
would  be  established  through  the 
mutual  agreement  of  HUD  and  tribal 
governments, 

V'l.  Unfunded  Mandates 

To  the  extent  practicable  and 
permitted  by  law.  HUD  shall  not 
promulgate  any  regulation  that  is  not 
required  bv  statute,  that  has  tribal 
imphcatirms.  and  that  imposes 
substantial  direct  compliance  costs  on 
such  communities,  unless: 

1   Funds  nee  essar\'  to  pay  the  direct 
costs  incurred  b\  the  Indian  tribal 
government  in  complying  with  the 
regulation  are  provided  by  the  federal 
government,  or 

2.  HLTD.  prior  to  the  formal 
promulgation  of  the  regulation: 

a  Consulted  with  tribal  officials  early 
in  the  process  nf  developing  the 
proposed  regulation; 

h  In  a  separatelv  identified  portion  of 
the  preamble  to  the  regulation  as  it  is  to 
be  issued  in  the  Federal  Register, 
provides  to  the  Direi  tor  ui  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  Hl'D  ^  [  ri'  r 
consultation  w  ith  rt'pr-"->Mtatives  of 
affected  Indian  tribal  governments,  a 
summarv  of  the  nature  nf  their  concerns 
and  the  agencA  s  position  supporting  the 
need  to  issue  the  regulation,  and 

c  Makes  available  to  the  Director  of 
the  Office  of  Management  and  Budget 
any  written  communications  submitted 
to  HUD  by  such  Indian  tribal 
governments. 
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VII.  Increasing  Flexibility  for  Indian 
Tribal  Waivers 

HUD  shall  re\iew  the  processes  under 
which  Indian  tribal  governments  applv 
for  waivers  of  statutory'  and  regulatory 
requirements  and  take  appropriate  steps 
to  streamline  those  processes 

1.  HLTD  shall,  to  the  extent  practicable 
and  permitted  by  law.  consider  anv 
application  by  an  Indian  tribal 
government  for  a  waiver  of  statutory  or 
regulatory  requirements  in  connection 
with  any  program  administered  bv  HID 
with  a  general  view  toward  increasing 
opportunities  for  utilizing  flexible 
policy  approaches  at  the  Indian  tribal 
level  in  cases  in  which  the  proposed 
waiver  is  consistent  with  the  applicable 
federal  policy  objectives  and  is 
otherwise  appropriate 

2.  HUD  shall,  to  the  extent  practicable 
and  permitted  by  law.  render  a  decision 
upon  a  complete  application  for  a 
waiver  within  120  days  of  receipt  of 
such  application  by  HUD  HUD  shall 
provide  the  applicant  with  timely 
written  notice  of  the  decision  and.  if  the 
application  for  a  waiver  is  not  granted, 
the  reasons  for  such  denial. 

3.  This  section  applies  only  to 
statutory  or  regulatory  requirements  that 
are  discretionary  and  subject  to  waiver 
by  HUD.  Applicable  civil  rights  statutes 
and  regulations  are  not  subject  to 
waiver 

VIII.  Implementation 

1.  All  committees  shall  be  chaired  by 
at  least  one  tribal  and  one  HUD 
representative 

2.  Time  Frames  Time  frames  for 
consultation  outreach  will  depend  on 
the  need  to  act  quickly  Suggested 
guidelines  are  not  less  than  60  davs  for 
significant  new  matters  of  national 
scale.  30  days  for  routine  proposed 
actions,  and  2-3  weeks  with  expanded 
tribal  outreach  efforts  for  proposed 
actions  which  must  be  "fast  tracked'  to 


respond  to  critic:al  deadlines  These 
time  frames  ma\  be  compressed  in 
exigent  situations 

5  \}pthods  of  Communication.  The 
following  are  examples  of 
communication  means  bv  which 
consultation  can  be  accomplished.  The 
method(s)  of  communication  used  will 
be  determined  by  the  significance  of  the 
consultation  matter,  the  need  to  act 
quickly,  and  other  relevant  factors: 
Internet;  broadcast  fax.  U.S.  Postal 
Service;  telephone-c;onference  calls: 
multimedia,  direct  contact;  and  formal 
meetings 

4  Rpportm^  Mechanisms.  In  all  cases 
where  a  tribe  or  tribes  have  been 
involved  in  the  consultation  process, 
the  tribe(s)  shall  be  notified  of  the  HUD 
decision  by  one  or  more  of  the 
communication  method(s)  identified 
above  This  notification  shall 
specifically  include  a  discussion  of  the 
basis  for  the  HUD  decision,  including 
public  comments  rec:eived.  relationship 
to  the  C(3ncerns  raised  in  consultation, 
and  any  avenues  available  for  further 
discussion,  protest  or  appeal  of  the 
decisions 

5  Internal  Hl'D  policies  and 
procedures  are  excluded  from  this 
policy. 

IX.  Applicability  of  the  Federal 
Advisory  Committee  Act 

The  provisions  of  the  Federal 
Advisor\'  (Committee  Act  (5  U.S.C.  App.) 
fF.*\rA)  do  not  apply  to  consultations 
undertaken  pursuant  to  this  policy.  In 
accordance  with  section  204(b}  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub  L    104-4.  approved  March  22. 
1995).  FACA  IS  not  applicable  to 
consultations  between  the  Federal 
government  and  elected  officers  of 
Indian  tribal  governments  (or  their 
designated  employees  with  authority  to 
act  on  their  behalf)  As  the  Office  of 
Management  and  Budget  stated  in  its 
guidehnes  implementing  section  204(b); 


This  exemption  applies  to  meetings 
between  Federal  officials  and  employees  and 
•    "    *  tribal  governments  ar;ting  through 
their  elected  officers,  officials,  employees, 
and  Washington  representatives,  at  which 
views,  information,  or  advice'  are  exchanged 
concerning  the  implementation  of 
intergovernmental  responsibilities  or 
administration,  including  ihose  that  arise 
explicitly  or  implicitly  under  statute, 
regulation,  or  Executive  Order.  The  scope  of 
meetings  covered  by  this  exemption  should 
be  construed  broadly  to  include  meetings 
(;alled  for  any  purpose  relating  to 
intergovernmental  responsibilities  or 
administration.  Such  meetings  include,  but 
are  not  limited  to.  meetings  called  for  the 
purpose  of  seeking  consensus,  exchanging 
views,  information,  advice,  and/or 
recommendations;  or  facilitating  anv  other 
interaction  relating  to  intergovernmental 
responsibilities  or  administration.  (OMB 
Memorandum  95-20  (September  21.  1995), 
pp.  6-7,  published  at  60  FR  50651 .  50653 
(September  29,  1995)). 

X.  General  Provisions 

This  document  has  been  adopted  for 
the  purpose  of  enhancing  govemment- 
to-govemment  relationships, 
communications,  and  mutual 
cooperation  between  the  U.S. 
Department  of  Housing  and  Urban 
Development  and  tribes  and  is  not 
intended  to,  and  does  not,  create  any 
right  to  administrative  or  judicial 
review,  or  any  other  right  or  benefit  or 
trust  responsibility,  substantive  or 
procedural,  enforceable  by  a  partv 
against  the  United  States,  its  agencies  or 
instrumentalities,  its  officers  or 
employees,  or  any  other  persons.  This 
document  is  effective  on  the  date  it  is 
signed. 

Dated:  [une  28,  2001. 
Mel  Martinez. 
Secretary. 
[FR  Doc.  01-24268  Filed  »-27-01:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  1000  ' 

[Docket  No.  FR-4517-F-02] 
RIN2577-AC14 

Revision  to  Cost  Limits  for  Native 
American  l-iousinq 

AGENCY:  Office  of  the  Assistant 
Secretan'  for  Public  and  Indian 
Housing,  Hl'D 
action:  Final  rule. 


SUMMARY:  This  rule  revises  HUD's 

regulations  regarding  the  way 
construction  (  usts  are  rdntrollcd  in  the 
Indian  Housing  Block  Grant  (IHBG) 
program  administered  bv  IHBG  grantees, 
who  are  Indian  tribes  or  their  triballv 
designated  housing  entities  (TDHEs) 
This  rule  replaces  the  svstem  of  Hl'D- 
established  Dwelling  Gonstruction  and 
Equipment  costs  (DG&Es)  with  a  choice 
between  Hl'D-established  Total 
Development  Costs  (TDCs)  or  standards 
established  bv  the  tribe  TDHE  based  on 
standards  in  its  geographic  area.  Thi- 
rule  also  provides  that  the  construction 
acquisition,  or  assistance  of  non- 
dwelling  structures  is  either  subiect  to 
triballv  developed  standards  or  to 
documentation  of  comparability  to  the 
size,  design  and  amenities  of  similar 
buildings  constructed  in  the  geographic 
area.  This  rule  follows  an  .-Xpril  10.  JOOO 
proposed  rule  and  takes  into 
consideration  the  public:  comments 
received  on  the  proposed  rule  .After 
careful  consideration  of  .ill  the  public 
comments  received  on  the  .\pril  20. 
2000  proposed  rule.  Hl'D  has  decided  to 
adopt  the  proposed  nile  without 
significant  change 

DATES:  Effective  Date:  October  29.  2001. 
The  information  collection  requirements 
required  bv  this  rule,  howevpf.  will  not 
be  effective  until  the  Office  of 
Management  and  Budget  (OMRi 
approves  them  under  the  Paperwork 
Reduction  Act  of  1495  and  assigns  them 
a  control  number  Publication  of  the 
control  number,  which  will  be  by 
separate  Federal  Register  notice. 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Knott.  Office  of  Native  American 
Programs,  at  103-67=5-1600,  extension 
rJ02,  rir  email  him  at  the  following 
address:  Bruce_A._Knott@hud,gov. 
Persons  with  hearing  or  speech 
impairments  mav  ac:(  es>,  the  above 
telephone  number  via  TTY  bv  calling 
the  Federal  Information  Relav  S'tvk  e  at 
l-800-877-8.i39 


SUPPLEMENTARY  INFORMATION 
I.  Statutory  Background 

The  implementing  regulations  for  the 
Native  American  Housing  Assistance 
and  Self-Determination  .\c  t 
(NAHASDA)  (25  U.S.G,  4101  ef  seq] 
provide  for  the  control  of  construction 
costs  through  HlJD-establisheci  Dwelling 
Construction  and  Equipment  limits,  also 
referred  to  as  DC&Es.  (see  24  CFR 
1000.156).  The  DC&E  limits  replaced  a 
limit  called  Total  Development  Cost 
(TDC)  which  included  an  amount  for 
DC&E  as  well  as  other  costs  such  as 
administration,  planning,  site 
acquisition  and  financ  ing.  The  tribe/ 
TDHE  is  responsible  for  insuring  that 
the  amount  of  IHBG  funds  used  for  each 
unit  does  not  exceed  the  most  recentlv 
published  DC&E  limit  for  the  area. 

In  an  effort  to  provide  flexibilitv  in 
high  cost  situations,  DC^&E  standards 
were  designed  to  limit  only  the  hard 
costs  of  construction  within  five  feet  of 
the  foundation.  Ne\t'rtheless.  tribes/ 
TDHEs  which  began  using  DC&E  limits 
in  place  of  TDC  limits  in  accordance 
with  24  CFR  part  1000  disc:overed  that 
the  new  limits  were  still  inadequate. 

II  The  April  20.  2000  Proposed  Rule 

On  April  JO,  2000  (b.5  FR  21288). 
HI  n  piihlisheci  ,i  proposed  rule  to 
amend  24  CFR  part  1000,  The  purpose 
of  the  proposed  rule  was  to  implement 
changes  for  dwelling  c:ost  limits  bv 
replacing  the  svstem  of  HI  'D-established 
DC&E  limits  with  a  choice  between 
HUD-established  TDC  limits  or  triballv 
developed  standards  based  on  an 
assessment  of  local  factors.  The 
proposed  rule  also  provided  that  the 
construction,  acquisition,  or  assistance 
of  non-dwelling  structures  be  subject  to 
triballv  developed  standards  or  to 
documentation  of  comparabilitv  to  the 
size,  design  and  amenities  of  similar 
buildings  constructed  in  the  geographic 
area. 

III.  Public  Cumments.  Generally 

The  public  comment  period  for  the 
proposed  rule  closed  on  June  19.  2000. 
HUD  received  six  public  comments  on 
the  proposed  rule.  The  comments  were 
received  from  housing  authorities. 
affdiated  organizations  and  a  law  firm 
representing  a  munic:ipalitv 
participating  in  the  IHBG  program 

.Mthough  tht-  ((iinmenlers  expressc^d 
varving  degrees  of  c:onc:ern  with  the 
rule,  most  focus  was  on  the  narrow 
issue  of  mandatory  HUD  approval  of 
excess  construction  costs  where  triballv 
developed  alternative  standards  were  in 
place.  HUD  appreciates  the  suggestions 
offered  by  the  commenters  and  carefullv 
considered  the  issues  raised  bv  them. 


Nonetheless.  HUD's  responsibility  to 
protect  the  interests  of  all  tribal  grant 
recipients  is  of  paramount  importance. 
Additionally,  the  extensive  and  diverse 
tribal  participation  in  the  development 
of  the  rule  coupled  with  the  low  overall 
number  of  comments  submitted  on  the 
proposed  rule  indicates  that  the  rule 
and  its  underlying  policies  are 
supported  by  a  majority  of  the  affected 
entities. 

Several  of  the  commenters  suggested 
technical  changes  that  did  not  alter  the 
substance  of  the  proposed  rule.  These 
changes  were  incorpcjrated  where 
appropriate  to  improve  readability  or 
better  explain  the  policies  and 
procedures  contained  in  the  rule.  For 
example,  one  commenter  suggested  that 
the  term  "non-dwelling  buildings"  be 
changed  to  "non-dwelling  activities"  or 
"non-dwelling  affordable  housing 
activities."  HUD  responded  to  this 
suggested  change  by  replacing  "non- 
dwelling  building"  with  "non-dwelling 
structure."  Another  commenter 
suggested  moving  a  sentence  from  24 
CFR  1000.158  to  1000.156.  HUD 
responded  by  moving  the  sentence  as 
suggested  since  the  modification 
improved  the  claritv  of  the  rule. 

IV.  This  Final  Rule 

For  the  reasons  discussed  below.  HUD 
has  decided  to  adopt  the  April  20.  2000 
proposed  rule  without  significant 
change.  The  following  section  of  the 
preamble  contains  a  discussion  of  the 
significant  issues  raised  by  the  public 
commenters  and  HUD's  response  to 
their  comments. 

V.  Discussion  of  the  Public  Comments 
Received  on  the  April  20.  2000 
Proposed  Rule 

Comment:  Existing  DC&E  stnnHards 
arc  adequate  to  cover  the  cost  of 
constructing  affordable  residential 
divellings.  If  TDC  limits  are  restored, 
difficulties  will  arise  in  completing  the 
construction  of  projects.  DC&E 
standards  should  be  retained. 

HL'D  Response:  The  proposed  rule 
change  was  initiated  at  the  request  of  a 
large  number  of  Indian  tribes  and 
organizations  whose  past  experiences 
under  the  rule  indicated  that  DC&E 
standards  cheated  barriers  to  the 
provision  of  affordable  housing.  Given 
the  minimal  comment  on  this  proposed 
rule.  HUD  believes  that  the  majority  of 
tribes  and  TDHEs  agree. 

Comment:  HVD  should  allow- 
part  ici  pants  to  continue  using  DC&E 
standards  rather  than  requiring  them  to 
choose  between  published  TDCs  or 
triballv  developed  standards  since  TDCs 
are  inadequate  in  areas  with 
particularly  high  infrastructure  costs.  If 
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it  is  necessary  to  reinstate  the  TDC 
limits  for  the  benefit  of  a  majority  of 
tribes,  the  rule  should  allow  tribes  the 
option  to  use  DC&E  limits  as  an 
acceptable  alternative.  While  the  option 
of  allowing  tribes  to  determine  their 
own  TDC  limits  may  appear  to  be  a 
solution  to  the  way  construction  costs 
are  controlled,  this  option  can  result  in 
a  significant  amount  of  research  and 
effort  on  the  part  of  a  tribe. 

HUD  Response:  Although 
infrastructure  costs  within  a  housing 
site  are  included  in  TDC  limits,  the 
recipient  may  request  an  increased  cost 
limit  where  necessar\-  for  a  specific 
dwelling  unit  or  project.  The  recipient 
may  also  provide  documentation  to 
HUD  supporting  a  general  increase  in 
cost  limits  for  their  area  if  the  cost  of 
developing  housing  is  consistently 
higher  than  the  published  cost  limits. 
Furthermore,  the  TDC  standard 
contained  in  the  final  rule  poses  no 
limitation  on  the  cost  of  infrastructure 
outside  the  boundaries  of  a  housing  site 
Given  the  ability  of  recipients  to  request 
an  increase  in  cost  limits  where  justified 
bv  local  conditions,  HUD  believes  that 
the  potential  benefit  of  maintaining  dual 
limits  is  outweighed  by  the 
administrative  burden  of  establishing 
and  enforcing  a  second  set  of  standards. 

Comment:  The  term  "local"  should  be 
expressly  defined  in  the  rule.  This  term 
is  used  throughout  the  rule  and  given 
the  importance  of  the  term  for  tribal 
formulations  of  written  standards  for 
houses  and  non-dwelling  buildings, 
HUD  should  define  this  term. 

HUD  Response:  To  the  maximum 
extent  allowable  under  the  enabling 
legislation.  24  CFR  part  1000  encourages 
tribes  to  develop  and  implement 
programs  in  a  regulaton*-  environment 
supportive  of  self-determination.  For  the 
purposes  of  the  final  rule,  the  term 
"local"  is  given  its  usual  and  customary 
meaning,  referring  to  the  tribes  general 
geographic  area. 

Comment:  HUD  should  describe  m 
detail  the  procedure  for  reviewing 
tribally  developed  written  standards  for 
affordable  housing  programs.  The  rule 
should  contain  provisions  for 
discussion  or  negotiation  between  a 
tribe  and  HUD  before  HUD  makes  a  final 
decision  to  disapprove  or  modif\  tribal 
standards  and  a  specific  certification 
process  should  be  included  to  address 
those  instances  when  HUD  accepts 
tribal  standards  under  24  CFR  1000.158 
or  1000.162(c). 

HUD  Response:  The  rule  does  not 
include  provisions  for  HUD's  review 
and  approval  of  tribally  developed 
standards.  HUD's  review  of  tribally 
developed  standards  will,  instead,  be 
conducted  in  accordance  with  24  CFR 


part  1000.  subpart  F  which  describes 
procedures  for  monitoring  of  recipients 
and  the  process  for  notification, 
discussion  and  appeal  of  HUD 
determinations.  The  rule  does  contain, 
in  both  24  CFR  1000  1.5H  and  1000  102. 
a  narrative  description  of  the  process 
and  the  recordkeeping  a  tribe  must 
employ  when  it  elects  ti)  develop  and 
use  its  own  written  standards. 

Comment:  The  rule  should 
specifically  address  the  danger  of 
earthquakes  as  a  consideration  in  the 
development  nt  written  tnhal  standards. 
In  order  to  ensure  the  safety  and 
structural  integrity  of  tribal  homes  and 
buildings  in  areas  of  active  geological 
fault  lines,  the  rule  needs  to  require 
standards  that  address  these  concerns. 

HUD  Response:  The  list  of 
considerations  contained  in  24  CVR 
1000.158  is  not  exhaustive  It  is 
intended  to  provide  examples  of  itt-ms 
that  may  be  assessed  in  the  formulation 
of  written  tribal  standards   A  number  of 
other  environmental  concerns,  such  as 
flooding,  hurricanes  and  permafrost,  are 
not  expressly  included  in  the  list  dI 
considerations  These  areas,  alonj^  with 
the  design  or  retrofitting  of  struc  tures  to 
withstand  earthquake  hazards,  are 
addressed  under  generally  applicable 
environmental  regulations  or  other  linal 
codes  and  ordinances  Thus,  they  nei'd 
not  be  specifically  enumerated  in  the 
rule.  These  factors  do,  however,  fall 
within  the  listed  considerations  of 
environmental  concerns  and 
mitigations,  climate  and  design  anti 
construction  features  that  are  reasonable 
and  necessary'  to  provide  decent,  safe, 
sanitar>'  and  affordable  housing. 

Comment:  The  requirement  for  HI  'D 
approval  of  project  costs  exceeding 
110%  of  the  TDC  limit  should  be  ' 
eliminated  or.  m  the  alternative,  the 
maximum  allowable  amount  by  which 
costs  may  exceed  the  TDC'  limit  without 
HUD  approval  should  be  raised  If  the 
tribe  is  allowed  to  develop  its  own 
standards  for  modest  low  income 
housing,  the  tribe  should  be  allow eci  t.- 
develop  the  local  costs  of  these 
standarcis  This  requirement  renders  ihc 
development  and  adoption  of  local 
standards  essentiallv  meaningless. 

HUD  Response  The  provision 
requiring  HUD  approval  of  project  costs 
in  excess  of  110%  of  the  TD("  limit  was 
added  after  completion  of  tribal 
consultation  as  a  result  of  discussions 
conducted  during  pre-publit  atmn 
clearance.  HUD  believes  that  this 
provision  is  consistent  with  the  intent  of 
the  consulting  group  sint:e  it  operates 
for  the  general  protection  of  all  tribes  for 
which  program  funds  are  being  used  to 
develop  moderately  designed  housing 
Tribes  may  still  adopt  written  standards 


pursuant  to  2A  (,1K  1000.1581b)  and 
1000.162(c)— and  must  request  HUD 
review  and  approval  only  in  extreme 
cost  situations.  In  those  situations 
where  published  TDC  limits  are 
inadequate  to  develop  moderately 
priced  housing,  the  tribe  has  the 
alternative  of  requesting  revised  limits 
for  an  individual  project  or  their  local 
area.  Thus,  the  imposition  of  the  110% 
of  TDC  threshold  for  requiring  HUD 
approval  does  not  significantly  curtail 
program  flexibility. 

Comment:  Remove  language  in  24 
CFR  1000.158lcl  and  WOO  162lal  which 
includes  "funding  from  all  sources  '  in 
the  maximum  development  cost.  A  tribe 
should  be  allowed  to  add  non- 
NAHASDA  funds  on  top  of  the  TDC  and 
not  have  these  funds  included  in  the 
TDC.  Under  the  prior  TDC  and  DC&E 
guidance,  tribes  were  allowed  to 
exclude  donations  from  TDC 
consideration.  To  now  include 
donations  in  the  TDC  limit  is  a 
substantial  deviation  from  all  prior 
practices  and  guidance. 

HUD  Response:  Grant  recipients  are 
required  under  24  CFR  1000.156  to 
develop  housing  that  is  moderate  in 
design  and  under  24  CFR  1000.160  to 
develop  non-dwelling  structures  that  are 
reasonable  and  necessar\'  to  accomplish 
the  purpose  of  the  intended  building — 
regardless  of  the  source  of  funds.  In  the 
past,  a  limited  number  of  recipients 
have  developed  housing  that  was  more 
than  moderate  in  design  by  providing 
non-HUD  funded  assistance  in  addition 
to  the  published  maximum  HUD 
assistance  for  the  project.  The  language 
in  question  merely  reiterates  that 
ludximum  cost  provisions  apply  to  all 
units  whether  assisted  in  whole  or  part 
with  NAHA.SDA  fund' 

VI.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  the  rule  will 
be  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
dc xordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U  S.C.  3501- 
3520).  The  0MB  approval  number,  once 
assimi..(i   will  be  published  in  the 
Federal  Register.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Consultation  ivjfh  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13084,  Consultation  and  Coordination 
With  Indian  Tribal  Governments,  issued 
(jn  May  14,  1998,  the  Department  has 
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consulted  with  representatives  of  tribal 
governments  concerning  the  subiect  of 
this  rule.  As  described  above,  the  rulf> 
originated  from  concerns  brought  to 
HLTD's  attention  by  tribal 
representatives  i 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulator,-  Flexibility  .Act  (5  U.S.C. 
601-612)  has  reviewed  and  approved 
this  final  rule  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  many 
TDHEs  may  be  small  entities,  the  effect 
of  this  rule  developed  in  consultation 
with  tribal  representatives,  will  not  be 
likely  to  have  a  significant  impae  t  on  a 
substantial  number  of  them  As 
mentioned  above,  it  is  expected  that 
fewer  than  ten  TDHEs  will  be  affected 
by  this  rule.  To  the  extent  that  small 
entities  will  be  affected,  the  impact  is 
expected  to  be  beneficial,  as  a  result  of 
the  consultation  that  has  taken  place. 
Accordingly,  the  economic  impact  of 
this  final  rule  is  not  significant,  and  it 
will  not  affect  a  substantial  number  of 
small  entities.  i 

Environmental  Impact 

A  Finding  of  .N'o  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HLT)  regulations  at  24 
CFR  part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  This  finding  remains 
applicable  to  this  final  rule  and  is 
available  for  public  inspecticm  between 
the  hours  of  730  a.m.  and  5  30  p.m 
weekdays  in  the  Regulations  Division  at 
the  address  stated  above. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  impose'^ 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  bv  statute,  or  the  rule  preempts 
State  law.  unless  the  agency  meets  ih^' 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order  This 
rule  would  not  have  federalism 
implications  and  would  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order  i 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  AcA 
of  1995  (2  U.S.C.  1532)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 


governments  and  the  private  sector. 
This  final  rule  does  not  impose  a 
Federal  mandate  that  will  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year. 

Regulatory  Rexievy 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  rule  under 
Executive  Order  12866,  Regulator,' 
Phmnine,  and  Review,  issued  bv  the 
President  on  September  30,  1993,  OMB 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(0  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Anv  changes  made  in  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  in  the  Regulations 
Division.  Office  of  General  Counsel. 
Room  10276.  US  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  S\V.  Washington.  DC 
20410. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 

Assistanc^^  Program  number  applicable 
to  24  CFR  part  1000  is  14  867 

List  of  Subjects  in  24  CFR  Part  1000 

.\ged.  Community  development  block 
grants.  Grant  programs — housing  and 
community  development,  Grant 
programs — Indians.  Indians.  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble.  HUD  amends  24  CFR 
part  1000  as  follows: 

PART  1000— NATIVE  AMERICAN 
HOUSING  ACTIVITIES 

1   The  duthontv  citation  for  part  1000 
continues  to  read  as  follows; 

.Authority:  25  U.S.C.  4101  et  seq.:  42  U.S.C. 
.J535ld). 

2.  Revise  §  1000  156  to  read  as 
follows: 

§  1 0OO.  1 56     Is  affordable  housing 
developed,  acquired,  or  assisted  under  the 
IHBG  program  subject  to  limitations  on  cost 
or  design  standards? 

^'es  Affordable  housing  must  be  of 
moderate  design  For  these  purposes, 
moderate  design  is  defined  as  housing 
that  is  of  a  size  and  with  amenities 
consistent  with  unassisted  housing 
offered  for  sale  in  the  Indian  tribe's 
general  geographic  area  to  buyers  who 
are  at  or  below  the  area  median  income. 


The  local  determination  of  moderate 
design  applies  to  all  housing  assisted 
under  an  affordable  housing  activity, 
including  development  activities  [e.g.. 
acquisition,  new  construction, 
reconstruction,  moderate  or  substantial 
rehabilitation  of  affordable  housing  and 
homebuyer  assistance)  and  model 
activities.  Acquisition  includes 
assistance  to  a  family  to  buy  housing. 
Units  with  the  same  number  of 
bedrooms  must  be  comparable  with 
respect  to  size,  cost  and  amenities. 

3.  Add  new  §§  1000.158,  1000.160. 
and  1000.162  to  read  as  follows: 

§1000.158     How  will  a  NAHASDA  grant 
recipient  know  that  the  housing  assisted 
under  the  IHBG  program  meets  the 
requirements  of  §  1000.156? 

(a)  A  recipient  must  use  one  of  the 
methods  specified  in  paragraph  (b)  or  (c) 
of  this  section  to  determine  if  an 
assisted  housing  project  meets  the 
moderate  design  requirements  of 

^  1000.156.  For  purposes  of  this 
requirement,  a  project  is  one  or  more 
housing  units,  of  comparable  size,  cost, 
amenities  and  design,  developed  with 
assistance  provided  by  the  Act. 

(b)  The  recipient  may  adopt  written 
standards  for  its  affordable  housing 
programs  that  reflect  the  requirement 
specified  in  §  1000.156.  The  standards 
must  describe  the  type  of  housing, 
explain  the  basis  for  the  standards,  and 
use  similar  housing  in  the  Indian  tribe's 
general  geographic  area.  For  each 
affordable  housing  project,  the  recipient 
must  maintain  documentation 
substantiating  compliance  with  the 
adopted  housing  standards.  The 
standards  and  documentation 
substantiating  compliance  for  each 
activity  must  be  available  for  review  by 
the  general  public  and,  upon  request,  by 
HUD.  Prior  to  awarding  a  contract  for 
the  construction  of  housing  or  beginning 
construction  using  its  own  workforce, 
the  recipient  must  complete  a 
comparison  of  the  cost  of  developing  or 
acquiring/rehabilitating  the  affordable 
housing  with  the  limits  provided  by  the 
TDC  discussed  in  paragraph  (c)  of  this 
section  and  may  not,  without  prior  HUD 
approval,  exceed  by  more  than  10 
percent  the  TDC  maximum  cost  for  the 
project.  In  developing  standards  under 
this  paragraph,  the  recipient  must 
establish,  maintain,  and  follow  policies 
that  determine  a  local  definition  of 
moderate  design  which  considers: 

(1)  Gross  area; 

(2)  Total  cost  to  provide  the  housing; 

(3)  Environmental  concerns  and 
mitigations; 

(4)  Climate; 

(5)  Comparable  housing  in 
geographical  area; 
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(6)  Local  codes,  ordinances  and 
standards: 

(7)  Cultural  relevance  in  design; 

(8)  Design  and  construction  features 
that  are  reasonable,  and  necessar\-  to 
provide  decent,  safe,  sanitary  and 
affordable  housing:  and 

(9)  Design  and  construction  features 
that  are  accessible  to  persons  with  a 
varietv  of  disabilities. 

(c)  If  the  recipient  has  not  adopted 
housing  standards  specified  in 
paragraph  fb)  of  this  section.  Total 
Development  Cost  (TDC)  limits 
published  periodically  by  HUD 
establish  the  maximum  amount  of  fujids 
(from  all  sources)  that  the  recipient  may 
use  to  develop  or  acquire/rehabilitate 
affordable  housing  The  recipient  must 
complete  a  comparison  of  the  cost  of 
developing  or  acquiring/rehabilitating 
the  affordable  housing  with  the  limits 
provided  by  the  TDC  and  may  not. 
without  prior  HUD  approval,  exceed  the 
TDC  maximum  cost  for  the  project. 

§  1 000.1 60    Are  non-dwelling  structures 
developed,  acquired  or  assisted  under  the 
IHBG  program  sut>iect  to  limitations  on  cost 
or  design  standards? 

Yes.  Non-dwelling  structures  must  be 
of  a  design,  size  and  with  features  or 
amenities  that  are  reasonable  and 
necessary  to  accomplish  the  purpose 
intended  by  the  structures.  The  purpose 
of  a  non-dwelling  structure  must  be  to 


support  an  affordable  housing  arti\  itv. 
as  defined  by  the  Act 

§  1000.162     How  will  a  recipient  know  that 
non-dwelling  structures  assisted  under  the 
IHBG  program  meet  the  requirements  of 
1000.160? 

(a)  The  recipient  must  use  one  'if  th'' 
methods  described  in  paragraph  it)!  or 
(c)  of  this  section  to  determine  it  a  mm- 
dwelling  structure  meets  the  hmitatnin 
requirements  of  §  1000  160   if  the 
recipient  develops,  acquires,  or 
rehabilitates  a  non-dwelling  structure 
with  funds  from  NAHAvSDA  and  other 
sources,  then  the  cost  limit  standard 
established  under  these  regulation- 
applies  to  the  entire  structure  If  funds 
are  used  from  two  different  sources  the 
standards  of  the  funding  snun  e  with  the 
more  restrictive  rules  applv 

{b)(l)  The  recipient  may  adopt  written 
standards  for  non-dwelling  structures 
The  standards  must  describe  the  tvpe  of 
structures  and  must  clearlv  describe  the 
criteria  to  be  used  to  guide  the  cost,  size 
design,  features,  amenities,  performance 
or  other  factors  The  standards  for  su(  h 
structures  must  be  able  to  support  the 
reasonableness  and  necessity  for  these 
factors  and  to  clearly  identifv'  the 
affordable  housing  activity  that  is  being 
provided. 

(2)  When  the  recipient  applies  a 
standard  to  particular  structures,  it  must 
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(v)  ProvisK  ii  t   :  future  growth  and 

(  hani:e 

(vij  (,u!tur.i!  relevance  of  design; 

(vii)  ,Si/e  ami  scope  supported  by 
P'lpulati!'!!  anil  need; 

\  lu   1)<  -iui!  and  construction  features 
tliat  <ire  ,i(  i  ess, hie  to  persons  with  a 
\  .irie;\  I  if  disabilities; 

(ixj  (,iis!   and 

(x)  Cnnii,iatit'ii!i\  \M'h  community 
infrastru'  ture  .i;iii  s>'r\  :■  es. 

i  1  If  the  rei  ly,,-]]'  ;;,i-  not  adopted 
[)ri)gram  stand<ir(>  sji,.,  ified  in 
paragraph  it)   nf  tfii- s.-t  tion.  then  it 
must  dennmstr.ite  and  document  that 
ttie  nnn-dwelhnt!  striji  ture  is  of  a  cost, 
size,  design  and  w  ,\\]  .irnenities 
I  (.insistent  wiiii  sin,;,a!iy  designed  and 
I  onstriH  teii  strui  tures  in  the  recipient's 
genera!  gederaptm  area. 

:j,i'.-.-:   ^  :i;..si  -.:.  -ooi. 

MpI  Martinez, 

Secretary. 

'FRDor   m    24 2f.o  t-i led  9-27-01:8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-7069-7] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Whole  Effluent  Toxicity 
Test  Mettwds 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  Today.  EPA  proposes  to  ratify 
its  approval  of  several  analytic  test 
procedures  measuring  "whole  effluent 
toxicity."  which  the  Agencv 
standardized  in  an  earlier  rulemaking. 
Today's  proposal  also  would  modif\ 
some  of  those  test  procedures.  EPA  is 
proposing  todays  notice  to  satisfv' 
obligations  in  a  settlement  agreement 
designed  to  resolve  litigation  over  that 
earlier  rulemaking.  The  proposed 
changes  are  intended  to  improve  the 
performance  of  whole  effluent  toxicity 
(\VET]  tests,  and  thus  increase 
confidence  in  the  reliability  of  the 
results  obtained  using  the  test 
procedures. 

DATES:  Comments  on  this  proposal  must 
be  postmarked,  delivered  by  hand,  or 
electronically  mailed  on  or  before 
November  27.  2001.  Comments 
provided  electronically  will  be 
considered  timely  if  they  are  submitted 
electronically  by  11:59  p.m.  Eastern 
Standard  Time  (EST)  on  November  27, 
2001. 

ADDRESSES:  Send  written  or  electronir 
comments  on  the  proposed  rule  to 
•Whole  Effluent  Toxicity  (WET)  Test 
Method  Changes  "  Comment  Clerk 
(WETEU-K):  Water  Docket  (4101). 
Environmental  Protection  Agencv;  .Ariel 
Rios  Building;  1200  Pennsylvania 
Avenue.  NW:  Washington,  DC— P 
20460.  EPA  requests  that  commenters 
submit  copies  of  any  references  cited  in 
comments.  Commenters  also  are 
requested  to  submit  an  original  and 
three  copies  of  their  written  comments 
and  enclosures.  Commenters  that  want 


receipt  nf  their  comments  acknowledged 
should  include  a  self-addressed, 
stamped  envelope.  All  written 
comments  must  be  postmarked  or 
delivered  by  hand,  .No  facsimiles  (faxes) 
will  be  accepted.  Hand  deliveries 
should  be  delivered  to  EPA's  Water 
Docket  at  401  M  Street.  SW.  Room 
EB57.  Washington,  D.C.  20460. 

fiomments  may  be  submitted 
electximically  to:  OW-Dockpt@epa.gov 
Electronic  comments  must  be  submitted 
as  a  Word  Perfect  5/6/7/8  file  or  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  disk.s  in  WordPerfect  5/6/7/ 
8  or  ASCII  file  format.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  anv  Federal  Depository 
Librarv    .Ml  electronic  comments  must 
be  identified  by  docket  number  (WET- 
IX).  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record   EPA  will  attempt  to 
clarif\'  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 

The  record  for  this  rulemaking  has 
been  established  under  docket  number 
WET-IX  A  copy  of  the  supporting 
documents  cited  in  this  proposal  is 
avadable  for  review  at  EPA's  Water 
Docket.  East  Tower  Basement  (Room  EB 
57).  401  M  Street.  SW.  Washington.  DC 
20460  For  access  to  docket  materials, 
call  (202)  260- .3027  on  Monday  through 
Friday,  excluding  Federal  holidays, 
between  9  00  am.  and  3:30  p.m.  EST  to 
schedule  an  appointment. 

This  Federal  Register  document  has 
been  placed  on  the  Internet  for  pubhc 
review  and  downloading  at  the 
following  location:  http://www.epa.gov/ 
fedrgstr/  The  final  report  of  EPA's  WET 
Interlaboratory  Variability  Study, 
Volumes  1  and  2  (USEPA.  200l'a; 
USEPA.  2001b)  and  the  document  titled, 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA. 
2001d).  which  is  referenced  in  today's 
rule  and  provides  details  of  proposed 
changes,  also  are  available  on  the 
Internet  at  hftp://www, epa.gov/ 
waterscience/WET. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

regulatory  information  regarding  this 
proposal,  contact  Marion  Kelly, 
Engineering  and  Analysis  Division 
(4303),  Office  of  Science  and 
Technology.  Office  of  Water.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW.  Washington. 
DC  20460  (e-mail: 
kelly.marion@epa.gov)  or  call  (202) 
260-7117.  For  technical  information 
regarding  method  changes  proposed  in 
today's  rule,  contact  Teresa  J.  Norberg- 
King,  National  Health  and 
Environmental  Effects  Research 
Laborator\',  Mid-Continent  Ecology 
Division,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency.  6201  Congdon 
Boulevard.  Duluth.  MN  55804  (e-mail: 
norberg-king.teresa@epa.gov)  or  call 
(218)529-5163. 

SUPPLEMENTARY  INFORMATION: 
Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  State. 
Territories  and  Tribes  authorized  to 
implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  issue  permits  that  comply  with 
the  technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act.  In  doing  so.  the  NPDES  permitting 
authority,  including  authorized  States, 
Territories,  and  Tribes,  make  a  number 
of  discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and,  in 
many  cases,  limited  in  permits.  If  EPA 
has  "approved"  (i.e..  promulgated 
through  rulemaking)  standardized 
testing  procedures  for  a  given  pollutant, 
the  NPDES  permitting  authority  must 
specify  one  of  the  approved  test 
procedures  or  an  approved  alternate  test 
procedure  for  the  measurements 
required  under  the  permit.  In  addition, 
when  a  States,  Territory,  or  authorized 
Tribe  provides  certification  of  Federal 
licenses  under  CWA  section  401. 
measurements  required  by  such 
certifications  must  be  made  using  the 
approved  testing  procedures.  Categories 
and  entities  that  may  be  regulated 
include: 


Category 


Examples  of  potentially  affected/regulated  entities 


States.  Temlonal.  and  Indian  Tnbal  Governments  i  States.  Territories,  and  Tribes  authorized  to  administer  the  NPDES  per- 
mitting program;  States.  Tenitories,  and  Trit)es  that  certify  Federal  li- 
censes 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 


aware  could  potentially  be  regulated  by 
this  action  Other  types  of  entities  not 
listed  in  the  table  also  could  be 
regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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1.  Updates 

a.  Incorporation  of  Previous  Addenda  and 
Errata 

b.  Update  of  Method  Precision  Data 

2.  Minor  Corrections  and  Clarifications 

3.  Specific  Stakeholder  Concerns 

a.  Blocking  bv  Known  Parentage 

b.  pH  Drift 

c.  Concentration-Response  Relationships 

d.  Nominal  Error  Rates 

e.  Confidence  Intervals 

f.  Dilution  Series 

g.  Dilution  VVatgrs 

h.  Pathogen  Interference 

C.  Ratification  or  Withdrawal  of  Methods 

1.  WET  Variability  Study 

2.  Ceriodaphnia  dubia  Ac  ute  Test, 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test,  Fathead  Minnow 
Acute  Test,  Fathead  Minnow  Larval 
Survival  and  Growth  Test.  Sheepshead 
Minnow  .^cute  Test.  Sheepshead 
Minnow  Larval  Survival  and  Growth 
Test,  and  Inland  Silverside  Acute  Test 

.3.  Inland  Silverside  Larval  Survival  and 
Growth  Test 

4.  Champia  parvula  Reproduction  lest 

5.  Mvsidopsis  bahia  Survival.  Growth,  and 
Fec:undity  Test 

6.  Selenastrum  capricornutum  Growth  Test 

7.  Holmesimysis  costata  ,^cute  Test 

IV.  Regulatory  Requirements 

A   Executive  Order  12866— Regulators 
Planning  and  Review 

B.  Unfunded  Mandates  Reform  Act 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  bv  the  Small  Business 
Regulatorv  Enforcement  Fairness  Ac  t  of 
1996  (SBREFA).  .5  U  S.C.  601  et  si-q. 

D.  Paperwork  Reduction  Ac:t 

E.  National  Technology  Transfer  and 
.Advancement  Act 

F.  Executive  Order  1.3045 — Protec  lion  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  1317.S — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

H.  Exec;utive  Order  13132— Federalism 
I.  Exec:utive  Order  13211 — Energy  Effects 
].  Plain  Language  Directive 
\'   Request  for  Comments  and  .Available  Data 

A.  pH  Drift 

B.  Percent  Minimum  Signific:ant  Differenc  e 
C;.  Other  Method  Modificiaticins 

VI.  References 

I.  Statutory  Authority 

Today's  proposal  is  pursuant  to  the 
authority  of  sections  101(a).  301,  304(b). 
402.  and  501(a)  of  the  Clean  Water  Act 
(CWA).  33  U.S.C.  1251(a).  1311, 
1314(h).  1342,  1361(a)  (the  "Act"). 
Section  101(a)  of  the  Act  sets  forth  the 
"goal  of  restoring  and  maintaining  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters"  and 
prohibits  "the  discharge  of  toxic 


pollutants  in  toxic  amounts."  Section 
301  of  the  Act  prohibits  the  discharge  of 
any  pollutant  into  navigable  waters 
unless  the  discharge  complies  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
issued  under  section  402  of  the  Act 
Section  304(h)  of  the  Act  requires  thn 
Administrator  of  the  EPA  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessar\'  to  carr\'  out  his  function 
under  this  Act." 

II.  Regulatory  Background 

Standardized  analytical  procedures 
for  monitoring  and  reporting  required  in 
NPDES  permits  (40  CFR  part  122, 
§§122.21.  122.41.  12244, and  123  25). 
and  in  the  implementation  of  the 
pretreatment  standards  issued  under 
section  307  of  the  Act  (40  CFR  part  A03 
§§403.10  and  402.12)  appear  at  40  CFR 
part  136.  There  may  be  discharges  that 
require  limitations  for  certain 
parameters  using  test  procedures  not  yi*t 
approved  under  40  CFR  part  13b   Under 
40  CFR  122.41(j)(4)and  122.44(i)(l)liv) 
permit  writers  may  include,  through 
permit  proceedings,  parameters 
requiring  the  use  of  test  procedures  that 
are  not  approved  part  136  methods  EP.A 
also  may  include  such  parameters  in 
accordance  with  the  provisions 
prescribed  at  40  CFR  401  13,    Test 
Procedures  for  Measurements     Permits 
may  include,  for  example,  effluent 
limitations  for  WTT  using  standard izfd 
testing  procedures  other  than  thosp 
published  at  40  CFR  part  136  that  arc 
approved  for  nationwide  use.  In  such 
cases,  use  of  the  particular  test  spfHies 
and  test  protocols  would  remain  subject 
to  challenge  on  a  case-by-case  basis  in 
permit  proceedings  (except,  for 
example,  if  an  authorized  State 
conducted  rulemaking  to  standardize  a 
particular  testing  procedure  applicable 
within  the  State). 

In  1995.  EPA  amended  the 
"Guidelines  Establishing  Test 
Procedures  for  the  Analvsis  of 
Pollutants,'  40  CFR  part  136,  to  add  a 
series  of  standardized  whole  effluent 
toxicity  (WET)  test  methods  to  the  list 
of  Agency  approved  methods  for  (^W.A 
data  gathering  and  compliance 
monitoring  programs  (60  FR  5352V) 
October  16,  1995)  (WET  final  rule)  The 
WET  final  rule  amended  40  CFR  136.3 
(Tables  lA  and  II)  by  adding  acute 
toxicity  methods  and  short-term 


methods  for  estimating  t  hrona  toxK  ity. 
These  methods  measure  the  tnxicit)  uf 
effluents  and  receiving  waters  to 
freshwater,  marine,  and  estuarine 
organisms  Acute  methods  (USEPA, 
1993b)  generally  use  death  of  the  test 
organisms  during  24  to  96  hour 
exposure  durations  as  the  measured 
effec:t  of  an  effluent  or  receiving  water. 
The  short-term  methods  for  estimating 
chronic  toxicity  (USEPA,  1994a; 
\  SEP.A   1994b)  use  longer  durations  of 
exposure  (up  to  nine  days)  to  ascertain 
the  adverse  effects  of  an  effluent  or 
rec  eiving  water  on  sunival,  growth. 
and  or  reproduc  tmn  of  the  organisms. 
For  this  ruleni.ikini_  ncjtice.  the  short- 
term  methods  till  .'v'l mating  chronic 
Inxii  it\  will  !)'■  ri'ttrri'd  to  as  chronic 
methods  for  ease  of  notation. 

.Standardized  lest  procedures  for 
(undue  ting  the  approved  acute  and 
<  hronic  WET  tests  are  provided  in  the 
foilovMng  three  method  manuals,  which 
were  incorporated  by  reference  in  the 
VVPrT  final  rule  Methoii^  f,  ,r  Measuring 
the  Acute  Toxicit\  of  Ffflin'iils  and 
Receiving  Water  to  Freshwater  and 
Marine  Organisms.  Fourth  Edition, 
August  1993.  EPA/h00/4-90/027F 
(acute  method  manual):  Short-Term 
Methods  for  Estimating  the  Chronic 
Toxic  il\  of  Effluents  and  Receiving 
Water  to  Freshwater  Organisms.  Third 
Edition,  lulv  1994.  EPA  hOO/4-91/002 
(fri'shwater  chronic  method  manual); 
and  Short-Term  Methods  for  Estimating 
the  C'hronif  Toxic;itv  of  Effluents  and 
Receiving  Water  to  Marine  and 
F^stuanne  Organisms.  .Sec  ond  Edition. 
[uly  1994.  EF.-\bOO/ 4-91 '003  (marine 
chronic  method  manual). 

-After  promulgation  of  the  WET 
methods,  a  variety  of  parties  filed  suit 
(  hallenging  the  EPA  rulemaking  (Edison 
Ehrtru  Institutf  v   EPA.  No.  96-1062 
(D  C  Cir  ).  h  Hs^ern  Coalition  of  And 
Sfu/es  v  EPA.\i'  4h-l  124;  Lone  Sf or 
Stf'pl  Co  V   EPA   Sn  9f>-1157(D.C. 
Cir  )i  To  resolve  that  litigation.  EPA 
entered  into  settlement  agreements  with 
the  various  parties  EPA  proposes 
actions  todav  to  fulfill  obligations  under 
some  of  those  settlement  agreements. 

In  February  1999.  EPA  published  a 
technical  corrections  notice  that 
incorporated  into  the  WET  final  rule  an 
errata  doc  ument  to  correct  minor  errors 
and  omissions  provide  clarification, 
and  establish  (  or.'-i^t*  1)1  \  ,i;iiongthe 
WEIT  final  rule  ami  ni>thnd  manuals  (64 
FK  4975.  FebruarN  i;   1499)  Further 
background  on  thr  \\  FT  N-t  nn'thods 
and  these  technii  .il  d'n  uiik  ntv  .ire 
included  in  the  Federal  Re?i.ster  notices 
cited  above  (f>()  FK  'i.U.j'^  .iini  hA  FR 
4975). 


I 
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lU.  Explanation  of  Today's  Action 

A  Introduction 

Toddy's  proposal  would  make  a 
number  of  revisions  to  the  currently 
approved  WET  test  methods.  See 
section  IIl.B.  .-Mso  in  today's  action.  EPA 
presents  final  results  of  an 
interlaboratory  variability  study  of  WET 
test  methods  and.  based  on  these 
results,  proposes  to  ratif\'  11  of  the  12 
methods  evaluated  in  the  study  (see 
section  III  C)  Todav's  proposal  requests 
public  comment  on  the  inclusion  of 
additional  technical  changes  to  the 
approved  WET  test  methods  and  on 
EPA's  proposal  to  ratif\-  1 1  of  12  WET 
test  methods 

Although  today's  action  fulfills 
portions  of  settlement  agreements 
resolving  litigation  over  the  199,t  WET 
test  method  rulemaking,  EPA 
acknowledges  that  some  stakeholders 
still  have  significant  concerns  related  to 
implementation  of  WET  control 
strategies  through  NPDES  permits.  Bv 
today's  proposal,  EPA  intends  to  focus 
only  on  analytic  testing  methodologies 
to  measure  VVET,  not  on  WET 
implementation  generallv. 

Since  the  1995  WET  final  rule,  EPA 
and  authorized  States  have  taken 
additional  actions  to  improve  and 
enhance  implementation  of  VVET 
control  strategies.  EPA.  for  example,  has 
published  additional  guidance  on  the 
conduct  of  a  toxicity  identification 
evaluation  (TIE)  and  a  toxicity  reduction 
evaluation  (TRE).  as  well  as  guidance  "n 
the  circumstances  that  trigger  such 
evaluations  (USEPA.  1999c:  USEPA, 
2001g). 

Other  questions  have  arisen  about  th*' 
significance  of  EPA  action  to 
standardize  WET  testing  procedures 
through  rulemaking.  For  example,  some 
stakeholders  question  whether,  bv 
promulgating  WET  test  methods,  EPA 
has  published  recommended  water 
quality  criteria  (pursuant  to  CWA 
section  304(a))  for  "toxicity."  To 
respond  and  clarifv,  EPA's 
promulgation  of  VVET  test  procedures 
are  not  water  quality  criteria 
recommendations  under  section  304(aj 
When  States  develop  and  implement 
water  quality  standards,  including 
narrative  water  quality  criteria.  States 
should  translate  those  criteria  into 
measurable  expressions  of  toxicitv  The 
test  methods  themselves  are  not  per  se 
translators  of  the  narrative  criterion:  "no 
toxics  in  toxic  amounts   "  The  test 
methods  are  merely  the  measurement 
tools  according  to  which  such  criteria 
may  be  translated. 

Today  s  proposed  revisions  include 
changes  to  the  three  method  manuals 
(USEPA.  1993b;  USEPA.  1994a;  USEPA. 


1994h)  incorporated  bv  reference  in  the 
VVET  rule  (60  PR  53529:  October  16, 
1995)  and  amend  the  'Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants"  (40  CFR  part 
136)  to  reference  the  updated  editions  of 
the  method  manuals.  Modifications  to 
the  method  manuals  are  intended  to 
update  the  methods,  provide  additional 
nuntjr  corrections  and  clarifications, 
and  address  specific  stakeholder 
concerns  (see  Section  III.B).  EPA 
proposes  to  update  the  methods  (1)  by 
incorporating  previous  method  addenda 
and  errata  and  (2)  bv  revising  method 
precision  statements  to  reflect  results 
from  recent  EPA  studies  (USEPA, 
2000d;  USEPA,  2001a).  In  addition  to 
corrections  identified  in  previous 
method  addenda  and  errata,  EPA 
proposes  to  correct  other  minor 
technical  errors  and  omissions,  EPA 
also  seeks  comment  on  an  additional 
modification  to  VVET  test  methods  that 
would  require  the  application  of  upper 
and  lower  bounds  on  the  percent 
minimum  significant  difference  (PMSD) 
calculated  in  VVET  tests  (see  section 
V.B). 

EPA  also  proposes  method  revisions 
in  response  to  specific  stakeholder 
concerns.  Specifically,  these  revisions 
include:  requiring  "blocking"  by  known 
parentage  in  the  Ceriodaphnia  dubia 
Survival  and  Reproduction  Test;  adding 
procedures  to  control  pH  drift  that  may 
occur  during  testing;  incorporating 
review  procedures  for  the  evaluation  of 
concentration-response  relationships; 
clarif\mg  allowable  nominal  error  rate 
adjustments;  clarifving  limitations  in 
the  generation  of  confidence  intervals; 
adding  guidance  on  dilution  series 
selection;  clarifying  dilution  water 
acceptabilitv:  and  adding  procedures  for 
determining  and  minimizing  the  impact 
of  pathogens  in  the  Fathead  Minnow- 
Survival  and  Growth  Test.  These  are 
summarized  below  in  section  III.B  and 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA, 
2001d)  Proposal  of  these  revisions 
partiallv  fulfills  the  requirements  of  two 
settlement  agreements  between 
stakeholders  and  EPA  (Edison  Electric 
Institute.  Pt  al  v.  EPA.  No.  96-1062  & 
consolidated  case  (DC.  Cir,),  Settlement 
Agreement,  [ulv  24.  1998;  Lone  Star 
Steel  V.  EPA.  No.  9&-1157  (D.C.  Cir.), 
Settlement  .Agreement.  March  4.  1998). 

EPA  requests  public  comment  on  the 
proposed  changes  to  the  VVET  test 
methods  and  on  the  proposal  to  ratify 
the  VVET  test  methods  (see  section  V). 
When  EPA  takes  final  action  on  today's 
proposal,  the  Agency  intends  to 
incorporate  the  modifications  proposed 


today  into  the  text  of  new  editions  of 
each  of  the  WET  method  manuals. 

B.  Proposed  Method  Changes 

Todav,  EPA  proposes  to  revise  each  of 
the  WET  method  manuals  (USEPA. 
1993b;  USEPA.  1994a;  USEPA.  1994b). 
Proposed  method  changes  include:  (1) 
updates  to  the  methods,  (2)  minor 
corrections  and  clarifications,  and  (3) 
modifications  to  address  specific 
stakeholder  concerns.  These  method 
changes  are  described  in  Sections  1 
through  3  below  and  are  detailed  in  the 
document  titled,  Proposed  Changes  to 
Whole  Effluent  Toxicitv  Method 
Manuals  (USEPA,  200ld).  which  is 
included  in  the  docket  supporting 
today's  rule  and  is  available  online  at 
http://www.epa.gov/waterscience/\VET. 

1.  Updates 

a.  Incorporation  of  Previous  Addenda 
and  Errata 

Subsequent  to  promulgating  the  WET 
final  rule  in  1995,  EPA  issued  several 
documents  to  correct  and  amend  that 
rule  and  its  supporting  documentation. 
Specifically,  in  February  1999,  EPA 
published  a  final  rule  that  incorporated 
into  the  WET  rule  an  errata  document 
(USEPA,  1999a)  to  correct  minor  errors 
and  omissions  in  the  WET  method 
manuals  (64  FR  4975;  February  2,  1999). 
In  addition,  a  1996  addenda  document 
(USEPA,  1996a)  revised  the  1993  acute 
method  manual  (USEPA,  1993b).  Today, 
EPA  proposes  to  incorporate  the 
changes  noted  in  the  errata  and  the 
addenda  documents  into  the  text  of  the 
appropriate  method  manuals  by  issuing 
revised  editions  of  each  of  the  three 
method  manuals.  EPA  plans  to  issue  the 
revised  editions  when  it  takes  final 
action  on  this  proposal.  The 
incorporation  of  the  errata  and  addenda 
into  the  method  manual  text  would  not 
further  alter  the  methods.  This  action 
would  simply  assist  users  of  the  method 
manuals  by  incorporating  all  previous 
corrections  into  updated  editions. 

b.  Update  of  Method  Precision  Data 

Since  publishing  the  WET  method 
manuals,  EPA  has  conducted  two  large- 
scale  studies  of  WET  test  method 
precision.  During  1999  and  2000,  EPA 
conducted  an  interlaboratory  variability 
study  (the  WET  Variability  Study)  of  12 
of  the  1 7  WET  test  methods 
promulga"ed  at  40  CFR  part  136.  This 
study  generated  data  from  more  than 
700  blind  samples  tested  in  55 
laboratories.  EPA  published 
interlaboratory  precision  results  from 
the  WET  Variability  Study  in  2000 
(USEPA,  2000b;  USEPA,  2000c)  and 
submitted  the  study  results  for  expert 
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peer  review  in  2001  (USEPA.  2001c). 
Following  expert  peer  review.  EPA 
published  a  final  studv  report  (USEPA, 
2001a:  USEPA,  2001bj. 

In  addition  to  the  WET  Variability 
Study.  EPA  conducted  a  study  of 
intraiaborator\-  WET  test  precision 
based  on  routine  laboratory  reference 
toxicant  test  data.  EPA  compiled  a 
database  of  more  than  1.800  reference 
toxicant  tests  conducted  for  23  different 
methods  between  1988  and  1999  in  75 
laboratories.  EPA  used  this  database  to 
quantify  estimates  of  precision  for  each 
of  the  WET  methods.  EPA  published 
this  precision  data  and  additional 
guidance  on  reducing  method 
variability  in  a  guidance  document 
titled.  Understanding  and  Accounting 
for  Method  Variability  in  Whole 
Effluent  Toxicity  Applications  Under 
the  National  Pollutant  Discharge 
Elimination  System  Program  (USEPA. 
2000d)  (the  Variability  Guidance 
Document). 

In  today's  action,  EPA  proposes  to 
modify  the  WET  method  manuals  by 
updating  statements  and  inserting  tables 
regarding  the  multi-laboratory 
(interlaboratory)  and  single-laboratory 
(intralaboratory)  precision  of  the 
methods  using  data  from  the  WET 
Variability  Study  and  the  Variability 
Guidance  Document.  Results  from  these 
two  studies  represent  the  most  current 
and  complete  data  available  on 
intralaboratory  and  interlaboratory 
precision  of  WET  test  methods.  The 
proposed  changes  would  modify  the 
chronic  method  manuals  (USEPA, 
1994a:  USEPA,  1994b)  by  revising 
subsections  on  precision  and  accuracy 
for  several  test  methods.  The  proposed 
changes  also  would  modif\'  Section  4 
(Quality  Assurance)  of  each  of  the 
method  manuals  (USEPA,  1993b: 
USEPA,  1994a:  USEPA.  1994b)  to 
update  statements  on  test  method 
variability  and  precision.  The  specifics 
of  the  proposed  method  manual  changes 
related  to  updating  precision  statements 
are  detailed  in  the  document  titled, 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA, 
200ld).' 

2.  Minor  Corrections  and  Clarifications 

In  addition  to  the  incorporation  of 
changes  identified  in  the  1999  errata 
(USEPA,  1999a)  and  the  acute  manual 
addenda  (USEPA,  1996a).  EPA  proposes 
to  correct  additional  minor  errors  and 
omissions  in  the  WET  method  manuals. 
All  of  the  minor  corrections  and 
clarifications  identified  to  date  are 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA, 
200ld).  This  list  may  not  be  exhaustive. 


and  EPA  proposes  to  correct  additional 
minor  errors  and  omissions  that  becomp 
apparent  during  the  correcting  or 
revising  of  sections  of  the  WET  method 
manuals. 

3.  Specific  Stakeholder  Concerns 

Today.  EPA  also  proposes  to  modif>' 
the  WET  method  manuals  to  address 
specific  stakeholder  concerns  The 
proposed  modifications  are  summarized 
in  Section? a  through  h  below  and  are 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA. 
2001d),  which  is  included  in  the  docket 
supporting  today's  rule  and  is  available 
online  at  http://www.epa.gov/ 
waterscience/WET.  Proposal  of  these 
revisions  partially  fulfills  the 
requirements  of  two  settlement 
agreements  between  stakeholders  and 
EPA  (Edison  Electric  Institute,  et  ai  \ 
EPA.  Settlement  Agreement,  July  24. 
1998:  Lone  Star  Steel  \'  EPA.  Settlement 
Agreement.  March  4.  1998) 

a.  Blocking  by  Knov^ri  Parentage 

EPA  proposes  to  amend  the 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test  (section  13  of 
USEPA,  1994a)  to  require  that  test 
organisms  be  allocated  using    blocking 
by  known  parentage  "  Blocking  by 
knowTi  parentage  is  a  block 
randomization  technique  for  allocating 
test  organisms  among  test  chambers 
such  that  offspring  from  a  single  female 
are  distributed  evenly  among  the  test 
treatments  (one  per  treatment).  In  this 
arrangement,  a  block  consists  of  the  set 
of  six  test  chambers  (one  for  each  test 
treatment)  containing  organisms  denved 
from  a  single  female  parent 

Currently',  the  promulgated  method 
describes  a  blocking  by  known 
parentage  procedure  for  use  in  test 
setup,  but  the  method  does  not  require 
the  use  of  this  procedure.  Todays 
proposal  would  require  the  usp  of 
blocking  by  known  parentage  by  using 
compulson,'  terms  such  as    must"  and 
"shall."  The  procedure  described  for 
test  setup  in  the  current  promulgated 
method  would  be  retained  as  an 
example  of  how  blocking  by  known 
parentage  may  be  accomplished 

In  association  with  a  blocking  by 
known  parentage  requirement,  today  s 
proposal  also  would  add  guidance  on 
the  treatment  of  males  that  may  occur  in 
tests.  The  proposed  changes  would 
require  exclusion  of  an  entire  block 
from  reproduction  analysis  (i.e.. 
calculation  of  the  no  observed  effect 
concentration  for  reproduction  and  the 
25%  inhibition  concentration  for 
reproduction)  when  50%  or  more  of  the 
sur\'iving  organisms  in  that  block  are 


identified  as  ni.ile^   If  loss  than  50%  ol 
survivint;  oryanisni'-  iii  a  block  are 
identified  as  iii.il<  -     iilv  those  males 
would  be  e\(  iudt'd  iroin  the 
reprodiK  tion  analysis.  The  proposed 
changes  also  would  stipulate  that  a  test 
is  invalid  if  fewer  than  eight  replicates 
remain  m  the  control  after  excluding 
indi\  idual  males  and  necessary'  blocks 
(i.e  .  those  having  50%  or  more  of 
surviving  organisms  identified  as 
males)  The  specifics  of  all  proposed 
method  manual  changes  related  to 
blocking  by  known  parentage  are 
detailed  in  the  do<  ument  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxintv  Method  Manuals  (USEPA. 
JOOld) 

Blocking  by  known  parentage 
provides  at  least  two  benefits  to  the 
performanc:e  of  the  (>ri<idaphnia  dubia 
.Sur\ival  and  Reproduf  tion  Test 
irSEPA.  2001e)   First,  this  tef  hnique  of 
test  organism  alloration  ensures  that 
any  'brood  effect    is  e\enl\  distributed 
among  the  test  treatments   Brood  effe<  ts 
include  differences  in  organism 
fecundity  or  sensitivit\  that  ir.ay  be 
attributed  to  the  health  nr  >.'''netics  of  the 
parent  organism   Bl'i(kingli\  krii-wn 
parentage  minimizes  ,in\  piii'nlul  bias 
that  may  be  caused  b\  •  n.  n  vt  treatment 
rec:eiving  an  inordiiiair  ii:;;!it"  r  <  f 
underperffirnung  im  !i\  .tji'T tunning) 
young  from  the  same  parent  organism. 
in  an  analysis  of  389  tests  frnrn  FPA's 
reference  toxicant  test  (i,i!,i!!,is,     '   sEPA, 
2000d)  and  102  tests  imn,  IA\\  ^  W  1  : 
\'ariabihtv  Study  iLbtlW,  ZUUla,.  'j  .- 
and  25%  of  tests,  respectively,  showed 
statistically  significant  (alpha  =  0.05) 
bl(K  k  effects  on  the  reproduction 
endpoint  (L.'SEPA.  2001e).  This  means 
that   for  these  tests,  the  number  of 
offspring  produced  by  test  organisms 
was  significantlv  affected  bv  the 
parental  source  of  those  test  orgemisms. 
The  blocking  by  known  parentage 
technique  distributes  this  effect  evenly 
across  the  test  treatments  to  ensure  that 
observed  differences  in  reproduction 
between  treatments  are  due  to  the  effect 
of  the  treatment  and  not  the  parental 
source  of  test  organisms. 

A  second  benefit  of  blocking  by 
known  parentage  would  be  that  it 
provides  a  means  of  minimizing  the 
impact  of  male  production  on  test 
performance  In  healthy  cultures. 
Ceriodaphnia  dubia  generally  reproduce 
parthenogenetically  to  produce  cloned 
females  for  use  in  testing.  Under 
conditions  of  envirorunental  stress, 
however,  cladocerans  (such  as 
Ceriodaphnia  dubia  and  Daphnia 
magna  i  are  knov\  n  to  produce  males 
iPennak   1984J,  which  can  negatively 
affect  the  performance  of  toxicity  tests 
designed  to  measure  reproductive 
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effects  (Haynes  et  al  .  19H9).  When  using 
blocking  by  known  parentage,  males 
produced  by  a  given  brood  female  are 
contained  within  a  single  block  of  the 
test  rather  than  randomly  scattered 
throughout  the  test   If  a  large  number  of 
males  are  produced  from  a  given  brood 
female,  the  associated  block  may  be 
removed  from  the  analysis  of 
reproduction,  thereby  minimizing  the 
effect  of  those  males  on  the  test. 
Blocking  by  known  parentage  also 
allows  the  source  of  males  to  be 
identified,  so  that  potential  problems 
with  culture  health  can  be  more  easily 
isolated. 

b.  pH  Drift 

During  the  conduct  of  static  or  static- 
renewal  WET  tests,  the  pH  in  test 
containers  may  fluctuate  or  drift  from 
the  initial  pH  value.  This  pH  drift  may 
be  upward  or  downward  depending 
upon  test  conditions  and  sample 
characteristics.  For  instance,  the 
addition  of  food  substances  such  as 
algae  may  cause  a  decrease  in  pH,  while 
the  loss  of  carbon  dioxide  (CO:)  from 
supersaturated  effluent  samples  mav 
cause  an  increase  in  pH  A  change  in  pH 
during  testing  means  that  an  effluent 
sample  might  be  tested  for  toxicity  at  a 
different  pH  than  the  effluent  sample 
pH  at  the  point  of  discharge.  Under 
certain  circumstances,  this  pH  drift 
could  influence  sample  toxicity  and  be 
considered  a  test  interference.  For  this 
reason,  EPA  is  proposing  to  provide 
guidance  in  the  chronic  method 
manuals  (USEPA,  1994a;  USEPA, 
1994b)  on  how  to  identify-  if  pH  drift  is 
a  test  interference  and  how  to  control 
test  pH  if  artifactual  toxicitv  due  to  pH 
drift  is  confirmed. 

For  most  tests,  the  range  of  pH  drift 
is  small,  is  well  within  the  organisms' 
tolerance  range,  and  does  not  interfere 
with  the  analysis  of  whole  effluent 
toxicitv.  In  EPAs  WET  Variabilitv 
Study  (USEPA,  2001a).  daily  pH  drift  in 
blank  samples  averaged  only  -fO.l  unit.> 
(with  a  range  of  -  0.3  to  +0.8  among  35 
tests)  in  the  Ceriodaphnia  dubia 
Sur\'ival  and  Reproduction  Test  and 
-  0.1  units  (with  a  range  of  -  1  4  to  +0  7 
among  25  tests)  in  the  Fathead  Minnow 
Larval  Survival  and  Growth  Test.  For 
effluent  samples  (municipal  wastewater 
spiked  with  KCl)  analvzed  in  EP,\'s 
WET  Variability  Study.  pH  drift  in  the 
100%  sample  increased  slightly  for  the 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test,  averaging  +0.3  units 
(with  a  range  of  -0.2  to  +11  among  28 
tests).  For  the  Fathead  Minnow  Larval 
Survival  and  Growth  Test,  daily  pH  drift 
in  effluent  samples  averaged  -0  1  units 
(with  a  range  of  -  0.6  to  +0  4  among  28 
tests),  the  same  degree  of  drift  observed 


in  blank  samples  Ninetv  percent  of 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Tests  (126  tests) 
experienced  absolute  pH  drift  (up  or 
down)  of  less  than  0.7  units,  and  90% 
of  Fathead  Minnow  Larval  Survival  and 
Growth  Tests  1105  tests)  experienced 
absolute  pH  drift  of  less  than  0.5  units. 

While  pH  drift  was  relativelv  mild  for 
most  samples  analyzed  in  the  WET 
Variabilitv  Study  (USEPA.  2001a),  other 
effluent  samples  may  routinely  exhibit  a 
greater  degree  of  pH  drift.  For  example, 
munu  ipal  wastewater  from  Publiclv- 
Owned  TreHtment  Works  (POTW)  is 
typically  discharged  at  a  pH  of  7.2-7.4, 
but  the  pH  mav  equilibrate  after  contact 
with  air  and  stabilize  at  8.0-8  5 
(USEPA.  1992),  In  a  1998  survey  of  433 
POTWs.  sg"-;)  of  respondents  indicated 
that  upward  drift  of  effluent  sample  pH 
had  been  observed  during  acute  or 
chronic  WET  testing  (DeGraeve  et  al., 
1998).  Upward  pH  drift  in  POTW    • 
effluent  is  generally  caused  by 
dissipation  of  CO:  from  the  sample. 
Biological  treatment  often  produces  an 
effluent  that  is  supersaturated  with  CO;. 
As  dissolved  CO:  in  the  supersaturated 
sample  equilibrates  with  the 
atmospheric  CO;  concentration,  CO:  is 
lost  from  the  sample.  Because  dissolved 
CO:  acts  as  a  weak  acid.  pH  increases 
as  CO:  is  lost.  In  cases  where  pH  drift 
IS  due  to  the  effli  ent  characteristics,  the 
degree  of  drift  will  be  greatest  in  the 
100%  effluent  concentration  and  will 
decrease  with  decreasing  test 
concentrations 

EPA  does  not  consider  pH  drift  alone 
to  be  an  interference  in  WET  testing  if 
pH  is  within  the  organism's  tolerance 
range  (typically  pH  6  to  9).  Belanger  and 
Cherry  (1990)  showed  that  Ceriodaphnia 
dubia  survival  and  reproduction  did  not 
differ  significantly  in  receiving  water 
tests  conducted  at  pH  values  ranging 
from  6  to  9.  The  degree  of  pH  drift 
typically  observed  in  effluent  samples 
should  generally  only  interfere  with  test 
results  if  the  sample  contains  a 
compound  with  toxicity  that  is  pH 
dependent  and  at  a  concentration  that  is 
near  the  toxicity  threshold.  Compounds 
with  pH-dependent  toxicity  are  those 
with  chemical  characteristics  that  allow 
sufficient  differences  in  dissociation, 
solubility,  or  speciation  to  occur  within 
a  physiologically  tolerable  pH  range  of 
6  to  9  (Schubauer-Berigan  et  al..  1993). 
Examples  of  such  compounds  include 
ammonia,  metals,  hydrogen  sulfide, 
cyanide,  and  lonizable  organics. 
Ammonia,  for  instance,  is  very  common 
in  effluent  samples,  and  its  toxicity 
changes  sharply  within  the  typical 
effluent  pH  range  of  7  to  8.5.  As  pH 
increases  and  the  temperature  is  held 
relatively  constant,  the  percent  of  total 


ammonia  in  the  un-ionized  form 
increases  (USEPA,  1994a;  Emerson  et 
al..  1975).  Because  the  un-ionized  form 
of  ammonia  (NH3)  is  significantly  more 
toxic  than  the  ionized  form  {NH4  '  ), 
toxicity  increases  as  pH  increases.  For 
metals,  toxicity  may  increase  or 
decrease  with  increasing  pH.  Lead  and 
copper  were  found  to  be  more  acutely 
toxic  at  pH  6.5  than  at  pH  8.0  or  8.5, ' 
while  nickel  and  zinc  were  more  toxic 
at  pH  8.5  than  at  pH  6.5  (USEPA,  1992). 
pH-dependent  toxicity  is  likely  to  be 
affected  by  temperature,  dissolved 
oxygen,  CO:  concentrations,  and  total 
dissolved  solids  (USEPA.  1992).  When 
pH-dependent  compounds  are  present 
at  concentrations  near  the  threshold  for 
toxicity.  pH  drift  during  WET  testing 
may  produce  artifactual  toxicity,  or 
toxicity  that  would  not  have  been 
observed  if  the  initial  test  pH  had  been 
maintained. 

In  addition  to  the  issue  of  pH  drift 
affecting  toxicity  in  the  presence  of  pH- 
dep'endent  compounds,  stakeholders 
have  raised  concerns  about  daily  pH 
drift  and  sample  renewal  cycles 
producing  toxicity  even  in  the  absence 
of  pH-dependent  compounds.  The 
circumstance  of  concern  would  be  in 
static-renewal  tests,  where  the  pH  may 
change  between  the  time  test  organisms 
are  placed  into  the  test  solutions  and  the 
time  at  which  the  test  solution  is 
renewed.  At  renewal,  the  pH  of  test 
solutions  may  be  quickly  returned  to  the 
initial  sample  pH.  For  chronic  tests  that 
require  daily  renewal,  a  daily  cycle  of 
pH  drift  and  renewal  may  be 
established.  Stakeholders  expressed 
concern  that,  if  the  difference  in  pH 
between  the  test  solution  and  the 
renewal  solution  is  great,  these 
adjustments  in  pH  at  renewal  may  cause 
shock  to  the  test  organisms.  Because  the 
control  treatment  does  not  always 
experience  the  same  pH  drift  as  effluent 
treatments,  any  shock  resulting  from 
daily  renewal  would  be  experienced 
only  in  effluent  treatments  and 
artifactual  toxicity  could  result.  In  a 
1998  settlement  agreement  with  these 
stakeholders  [Edison  Electric  Institute, 
et  al.  v.  EPA,  Settlement  Agreement, 
luly  24.  1998).  EPA  agreed  to  propose 
changes  to  the  WET  methods  that  would 
provide  methodological  solutions  for 
controlling  pH  drift. 

Currently,  the  WET  method  manuals 
(USEPA.  1993b;  USEPA.  1994a;  USEPA. 
1994b)  provide  guidance  for  effluent 
samples  that  arrive  (i.e.,  at  the  testing 
laboratory  prior  to  testing)  with  a  pH 
outside  of  the  6.0  to  9.0  range.  This 
range  represents  the  general  organism 
tolerance  range,  so  pH  values  outside  of 
this  range  may  produce  toxic  effects  due 
to  pH  alone.  For  samples  that  arrive 


Federal  Register/Vol.  66.  No.  189/Friday,  September  28,  2001 /Proposed  Rules 


49799 


with  a  pH  outside  of  this  range,  the 
current  method  manuals  require 
adjustment  of  the  sample  to  pH  7  for 
freshwater  testing  or  pH  8  for  marine 
testing.  The  method  manuals  also 
suggest  brief  aeration  of  samples  prior  to 
use  if  dissolved  oxygen  levels  are  not  at 
or  near  saturation.  Aeration  provides  the 
benefit  of  bringing  other  dissolved  gases 
(e.g..  CO;)  into  equilibrium  with  the 
atmosphere  and  stabilizing  pH,  but  use 
of  aeration  should  be  minimized  to 
reduce  the  loss  of  volatile  chemicals. 

In  1996.  EPA  issued  additional 
guidance  on  ammonia  and  pH  control  in 
chronic  testing  (USEPA.  1996b).  This 
guidance  recognized  that  the  analyst  has 
flexibility  to  control  artifactual  toxicity 
caused  by  pH  drift  in  chronic  tests 
provided  that  the  analyst  verifies  that 
the  source  of  toxicity  is.  in  fact, 
artifactual.  To  verify  that  the  toxicity  is 
artifactual,  EPA  recommended  parallel 
testing  using  one  test  with  an  adjusted 
pH  and  one  test  without  an  adjusted  pH. 
If  toxicity  is  removed  or  reduced  when 
pH  is  adjusted,  the  source  of  toxicity 
could  be  artifactual  and  pH  could  be 
controlled  in  the  testing  of  the  effluent. 
This  guidance  acknowledged  that  pH 
could  be  controlled  during  testing  with 
procedures  that  do  not  significantly 
alter  the  nature  of  the  sample. 

Today,  EPA  proposes  to  modify  the 
chronic  method  manuals  (USEPA, 
1994a;  USEPA.  1994b)  to  incorporate 
procedures  for  controlling  pH  drift  in 
static-renewal  tests  when  sample 
toxicity  is  confirmed  to  be  artifactual 
and  caused  by  pH  drift.  EPA  proposes 
adding  guidance  that  is  consistent  with 
the  1996  USEPA  guidance  oh  pH  and 
ammonia  control  in  chronic  testing 
(USEPA.  1996b).  and  extending  this 
guidance  to  include  situations  where 
artifactual  toxicity  is  caused  by  pH  drift 
in  the  absence  of  ammonia. 

The  proposed  method  changes  would 
require  that,  prior  to  the  use  of  pH 
control  techniques,  the  analyst  must 
confirm  that  observed  toxicity  is 
artifactual  and  caused  by  pH  drift. 
Evidence  of  artifactual  toxicity  would  be 
demonstrated  by  conducting  parallel 
tests:  one  with  controlled  pH  and  one 
with  uncontrolled  pH.  Several  such 
parallel  tests  conducted  on  a  given 
effluent  may  be  required  by  the 
regulatory  authority  to  verify  that  the 
toxicity  observed  in  that  effluent  is 
artifactual  and  caused  by  pH  drift  (as 
opposed  to  variability  in  effluent 
samples).  Following  this  determination, 
the  regulatory  authority  may  allow  pH 
control  in  subsequent  chronic  toxicity 
testing  of  the  effluent.  The  proposed 
method  changes  would  specify  the  use 
of  acid/base  addition  and/or  a  CO;- 
controlled  atmosphere  technique  for 


adjusting  and  controlling  pH  in  chronic 
tests. 

The  CO:-controlled  atmosphtTc 
technique  that  is  proposed  for  pH 
control  in  chronic  tests  is  coiidui  tod 
using  enclosed  test  chambers  with  (X); 
injected  into  the  headspace  above  the 
test  solution  (USEPA.  1991d;  TSEPA 
1992;  USEPA.  1996c;  Mount  and  Mount 
1992).  An  enriched-CO;  environment 
increases  the  dissolution  of  CX).  mtn  the 
sample,  which  acts  as  a  weak  ac  ui  tn 
prevent  pH  increases.  This  ter  hniqiif 
uses  the  natural  carbonate  buffering 
system  to  control  pH  and  requires 
minimal  alteration  of  the  sample  This 
technique  is  one  method  recommended 
for  adjusting  pH  in  toxicity 
identification  evaluations  (TIEs) 
(USEPA.  1991a;  USEPA.  1992;  USEPA, 
1996c). 

In  acute  testing,  the  proposed  method 
changes  would  recommend  the  use  of 
static-renewal  testing  or  flow-through 
testing  when  artifactual  toxicity  due  to 
pH  drift  is  suspected.  The  use  of  static- 
renewal  testing  may  reduce  the  degree 
of  pH  drift  (compared  to  static  non- 
renewal tests),  and  flow-through  testing 
should  eliminate  pH  drift  that  could 
occur  due  to  static  testing  conditions  In 
flow-through  testing,  new  sample  is 
continually  added  to  the  test  chambers, 
so  drift  from  the  initial  sample  pH 
should  not  occur.  Flow-through  testing 
also  eliminates  any  potential  for 
organism  shock  from  pH  drift  and 
renewal  cycles,  because  test  renewal  is 
continuous.  Because  flow-through 
testing  provides  an  available  option  for 
reducing  pH  drift  in  acute  tests  without 
modifying  the  sample.  EPA  does  not 
propose  additional  techniques  (such  as 
acid/base  addition  and/or  CO. - 
controlled  atmosphere  technique.s  that 
are  proposed  for  chronic  test  methods) 
forpH  control  in  acute  test  methods 

Tne  specifics  of  all  proposed  method 
manual  changes  related  to  pH  drift  are 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxicity  Method  Manuals  (USEPA. 
2001  d).  The  proposed  changes  related  to 
pH  drift  will  affect  all  methods  in  the 
freshwater  chronic  method  manual 
(USEPA.  1994a).  except  for  the 
Selenastnim  capricomutum  Crowlh 
Test;  and  all  methods  in  the  marine 
chronic  method  manual  (USEPA. 
1994b),  except  for  the  Arbacia 
punctulata  Fertilization  Test  and  the 
Champia  par\ula  Reproduction  Test. 
The  Selenastnim.  Artxicia.  and 
Champia  tests  do  not  require  test 
solution  renewal,  so  daily  pH 
fluctuations  should  not  be  a  concern. 
Proposed  changes  to  the  acute  method 
manual  (USEPA,  1993b)  would  simplv 
recommend  the  use  of  static-renewal 


testing  or  flow  tiuough  testing  when 
artifactual  toxicity  due  to  pH  drift  is 
suspected  EPA  invites  comments  on 
how  pH  drift  would  and  should  be 
fiddressed  in  WET  testing  (see  Section 
V.A). 

r.  Concentration-Response 
Hplationships 

The  concentration-response 
nldtionship  established  between  the 
(ontentration  of  a  toxicant  and  the 
magnitude  of  the  response  is  a 
fundamental  principle  of  toxicology. 
This  principle  assumes  that  there  is  a 
causal  relationship  between  the  dose  of 
ri  toxuant  (or  concentration  for  toxicants 
in  solution)  and  a  measured  response  A 
response  mav  be  any  measurable 
biochemical  or  biological  parameter  that 
is  I orreiated  with  exposure  to  the 
toxicant  The  classical  concentration- 
response  relationship  is  depicted  as  a 
sigmoidal-shaped  curve  with 
detrimental  responses  increasing  as  the 
concentration  of  the  toxicant  increases. 
Not  all  concentration-response 
relationships,  however,  are  represented 
bv  the  (  iassical  sigmoidal-shaped  curve. 
.A  (  orollary  of  the  concentration- 
response  concept  is  that  ever>'  toxicant 
should  exhibit  a  ccmcentration-response 
relationship,  given  that  the  appropriate 
response  is  measured  and  iiivn  that  the 
concentration  range  evaluated  is 
appropriate.  Use  of  this  concept  can  be 
helpful  in  determining  whether  an 
effluent  sample  causes  toxicity  and  in 
identifving  anomalous  test  results 

In  luly  2000.  YAW  published  guidance 
on  evaluating  cone  entration-response 
relationships  to  assist  in  deterrniiHiiL 
the  validity  of  WFT  test  rexiilJ-    1  SLi'A. 
2000a)  This  doi  ument  exfii.nii.'.i  the 
concentration-re'-pdiivr  <  i  Mi  .  [  i  ,iiid 
pnn'ided  re\  iev\  ^tep^  fur  ;ii  ,i,ffirent 
concentration-response  [.if'Tu-.  that 
mav  be  encountered  in  \\\.]  test  data. 
Based  on  the  results  of  the  r<'\  lew.  the 
guidance  anticipat4's  iiii«  nf  !(iree 
determinations   !  1 1  thdt  -  .m  ,ilated  effect 
concentrations  are  re|iat)li'  ,irid  should 
be  reported.  (2)  th.it  i  .iii  lil.it.'d  effect 
concentrations  are  diioiiidii ',i~  and 
should  be  explained;  or  (3)  that  the  test 
was  inconc  iusive  and  should  be 
repeated  with  a  newly  collected  sample. 

In  today  s  action,  EPA  proposes  to 
require  the  review  of  concentration- 
response  relationships  generated  for  all 
multi-(  OIK  entration  WET  tests  reported 
under  the  .N'PDKS  program.  EPA 
proposes  to  modify  section  10  of  the  two 
I  hninif  method  manuals  (USEPA. 
lMM4.i   I  SKI' A   iy94b)  and  section  12  of 
the  ac  ute  method  manual  (USEPA. 
1993b)  to  incorporate  this  required  test 
review  procedure    T!h>  modified 
sections  would  explain  the 


49800 


Federal  Register    Vol.  BB.  N'o.   189 /Friday.  September  28,  2001 /Proposed  Rules 


concentration-response  concept,  require 
the  review  of  concentration-response 
relationships,  and  reference  EP.A 
guidance  (l'SEP.-\,  2000aJ  describing 
various  forms  of  concentration-response 
relationships  and  re\ipvv  procedures. 
Use  of  thf  concentration-response 
review  procedure's  lL'SEP.-\,  2000a) 
would  ensure  that  a  valid  concentration- 
response  relationship  is  demonstrated 
prior  to  the  determination  of  toxicity. 
EP.A  intends  to  maintain  the  review 
procedures  described  in  th«>  ijuKiance 
document  (USEP.A,  2000al  as 

guidance"  because  thesr'  procedures 
may  be  revised  as  new  information  on 
the  review  of  concentration-response 
relationships  (including  additional 
forms  nf  concentration-respimse 
relationships]  becomes  available. 

To  demonstrate  the  effectiveness  of 
the  proposed  ronc:entration-response 
review  steps,  EP.\  used  the  guidance  on 
concentration- response  relationships 
(USEP.\.  2000aj  in  the  review  and 
reporting  of  results  from  EPA's  WET 
Variabilitv  Study  (I'.SEPA.  2001a).  In 
this  study.  635  valid  tests  (i.e..  those 
that  met  test  acceptability  criteria)  were 
reviewed  according  to  the  proposed 
concentration-response  evaluation 
procedures  Based  f)n  thesp  review 
procedures,  the  calculated  effect 
concentrations  in  14  tests  were 
determined  to  be  anomalous,  and  the 
effect  concentrations  calculated  in  9 
tests  were  determined  to  be 
inconclusive.  Eight  of  the  23  test  results 
that  were  considered  anomalous  or 
inconclusive  had  erroneouslv  indicated 
toxicity  in  blank  samples.  These  results 
would  have  been  reported  as  false 
positives  if  the  conc^-ntration-response 
review  procedures  had  not  been  used. 
This  study  indicates  that  the  proposed 
concentration-response  review 
procedures  are  effective  in  reducing  the 
incidence  of  false  positives  in  WET 
testing.  The  use  of  these  review- 
procedures  reduced  the  rate  of  reported 
false  positives  in  the  WET  Variabilitv 


Studv  from  11. To  to  3 


for  the 


Ceriodaphnia  dubia  Survival  and 
Reproduction  Test;  from  12.5%  to 
4,35^0  for  the  Fathead  Minnow  Larval 
Survival  and  Growth  Test;  from  14.3% 
to  0'^J  for  the  Mvsidopsi?  bpJiia 
Survival,  Grov\th,  and  Fecunditv  Test: 
and  from  14,3%  to  0"-  for  the  Inland 
Silverside  Larval  Survival  and  Growth 
Test, 

In  addition  to  requiring  the  review  of 
concentration -response  relationships, 
EPA  proposes  to  modifv  section  12  of 
the  acute  method  manual  (USEPA, 
1993b)  and  section  10  of  the  two 
chronic  method  manuals  (l'SEP.-\, 
1994a.  USEPA,  1994b)  to  consolidate 
other  important  test  review  components 


that  are  described  elsewhere  in  the 
method  manuals.  These  revised 
sections,  titled  "Report  Preparation  and 
Test  Review."  would  describe  the 
review  of  sample  collection  and 
handling  conditions,  test  acceptabilitv 
criteria,  test  conditions,  statistical 
methods,  concentration-response 
relationships,  reference  toxicant  testing. 
and  test  variability.  The  specifics  of  the 
proposed  method  manual  changes 
related  to  concentration-response 
relationship  evaluation  and  other  test 
review  components  are  detailed  in  the 
document  titled.  Proposed  Ghanges  to 
Whole  Effluent  Toxicitv  Method 
Manuals  (USEPA.  200l'd) 

The  quality  of  WET  Variabilitv  Studv 
data  (USEPA.  2001a;  USEPA.  2doib) 
used  to  make  decisions  for  this 
rulemaking  is  of  primary^  importance  to 
the  Agency  and  to  stakeholders.  These 
data  and  the  test  review  and  acceptance 
criteria  used  in  the  WET  Variability 
Study  are  detailed  in  a  final  study  report 
contained  in  the  record  for  this 
rulemaking  (USEPA.  2001a)  Some 
stakeholders  believe  thai  EPA 
improperly  applied  different  .standards 
in  accepting  or  rejecting  data  generated 
in  the  WET  Variability  Studv  and 
departed  from  the  stated  objectives  of 
the  study  design.  EPA  is  proposing  test 
review  procedures  consistent  with  the 
test  reviews  that  EP.A  (;onducted  on  data 
developed  in  the  WET  Variabilitv  Studv 
(though  EPA  notes  that  the  objectives  of 
the  study  differ  from  those  associated 
with  compliance  monitoring).  EPA 
proposes  modifications  to  standardize 
the  minimum  elements  of  WT:;T  test 
review.  While  some  of  these  test  review 
components  provide  specific;  criteria  for 
the  acceptance  or  rejection  of  test  results 
(e.g..  the  method  test  acceptabilitv 
criteria),  others  (e.g.,  review  of  test 
conditions,  reference  toxicant  testing. 
and  concentration-response 
relationships)  must  be  reviewed  within 
the  context  of  the  test  objective.  Also. 
State  and/or  regional  regulaton' 
authorities  may  require  additional  test 
review  components  and  criteria  to 
further  standardize  the  reporting  and 
review  of  WET  test  data.  EPA  requests 
comment  on  the  acceptance, 
interpretation,  and  use  of  the  WET 
Variabilitv  Studv  data  and  on  the 
proposed  section  of  the  method  manuals 
titled.  "Report  Preparation  and  Test 
Review". 

d.  Nominal  Error  Rates 

WET  test  results  (i.e..  effect 
concentrations)  may  be  determined  bv 
point  estimation  or  hvpothesis  testing 
tec  hniques  (USEPA.  1994a;  USEPA. 
iy94b).  Hypothesis  testing  techniques 
compare  responses  in  the  control 


treatment  with  responses  in  other 
treatments  to  test  the  "null  hypothesis" 
that  there  is  no  statistically  significant 
difference  between  the  treatments  (i.e., 
that  the  effluent  is  not  toxic).  To 
determine  when  a  difference  between 
treatments  is  large  enough  to  be 
statistically  significant,  the  statistician 
or  analyst  must  select  a  nominal  error 
rate.  The  nominal  error  rate,  or  alpha 
level,  is  an  intended  upper  bound  on 
the  probability  of  incorrectly  concluding 
that  the  treatments  are  different  when, 
in  fact,  they  are  not  (a  Type  I  statistical 
error).  The  larger  the  alpha  level,  the 
greater  the  probability  of  incorrectly 
rejecting  the  null  hypothesis  (i.e.. 
determining  that  the  effluent  is  toxic 
when,  in  fact,  it  is  not).  For  all  WET 
tests,  EPA  recommends  using  an  alpha 
level  of  0.05.  which  corresponds  to  a 
5%  probability  of  making  a  Type  I  error. 

In  response  to  stakeholder  concerns 
that  an  alpha  level  of  0.05  does  not 
adequately  protect  against  Type  I  errors 
(Moore  et  al..  2000;  Edison  Electric 
Institute,  et  al.  v.  EPA.  Settlement 
Agreement.  July  24.  1998).  EPA 
published  guidance  on  nominal  error 
rate  selection  (USEPA,  2000a).  This 
guidance  clarifies  that  the  alpha  level 
may  be  reduced  to  0.01  in  specific 
circumstances.  These  circumstances 
include  instances  when  sublethal 
endpoints  from  Ceriodaphnia  dubia  or 
fathead  minnow  tests  are  reported  under 
NPDES  permit  requirements,  or  when 
WET  permit  limits  (based  on  any  WET 
method)  are  derived  without  allowing 
for  receiving  water  dilution.  Even  under 
these  circumstances,  however,  the  alpha 
level  may  be  reduced  only  in  tests  that 
meet  a  fixed  criterion  for  test  sensitivity 
because  reductions  in  the  alpha  level 
also  reduce  statistical  power. 
Specifically,  the  percent  minimum 
significant  difference  (PMSD)  calculated 
for  the  test  using  an  alpha  level  of  0,01 
should  be  less  than  or  equal  to  criteria 
set  forth  in  the  guidance  document 
(USEPA.  2000a).  The  document  also 
provides  guidance  on  determining  the 
need  for  additional  test  replication  to 
meet  PMSD  criteria  and  guidance  on  the 
decision  process  for  reducing  the 
nominal  error  rate  in  hypothesis  testing. 

In  today's  action,  EPA  proposes  to 
modify  the  chronic  WET  method 
manuals  (USEPA.  1994a;  USEPA, 
1994b)  to  clarif\'  the  circumstances 
under  which  the  recommended  alpha 
level  may  be  reduced.  The  proposed 
change  would  modifv'  subsection  9.4.6 
(Recommended  Alpha  Levels)  of  the 
two  chronic  method  manuals  (USEPA. 
1994a;  USEPA,  1994b).  This  subsection 
would  maintain  the  current 
recommendation  that  an  alpha  level  of 
0,05  be  used  for  hypothesis  testing.  In 


addition,  the  subsection  would  identify 
the  specific  circumstances  where  the 
alpha  level  used  for  hypothesis  testing 
could  appropriately  be  reduced  from 
0.05  to  0.01.  The  subsection  would 
describe  these  circumstances  and 
reference  the  published  guidance 
(USEPA,  2000a)  for  information  on 
determining  adequate  test  sensitivity 
and  determining  the  appropriateness  of 
reductions  in  the  alpha  level.  The 
specifics  of  the  proposed  method 
manual  changes  related  to  nominal  error 
rates  are  detailed  in  the  document  titled, 
Proposed  Changes  to  Whole  Effluent 
Toxicitv  Method  Manuals  (USEPA. 
200ld)." 

e.  Confidence  Intervals 

Point  estimation  techniques  described 
in  the  WET  method  manuals  are  used  to 
generate  effect  concentrations  and 
associated  95%  confidence  intervals 
(USEPA.  1993b;  USEPA,  1994a;  USEPA. 
1994b).  Software  used  to  conduct  these 
statistical  procedures  occasionally  do 
not  provide  the  associated  confidence 
intervals.  This  situation  may  arise  when 
test  data  do  not  conform  with  specific 
assumptions  required  by  the  statistical 
methods,  when  point  estimates  are 
outside  of  the  test  concentration  range, 
and  when  specificJimitations  imposed 
bv  the  softwEire  are  encountered.  In  July 
2000.  EPA  published  guidance  on  the 
specific  circumstances  under  which 
confidence  intervals  are  not  generated 
or  are  not  suitable  (USEPA,  2000a). 

In  today's  action,  EPA  proposes  to 
modify  the  WET  method  manuals  to 
clarifv  the  circumstances  under  which 
confidence  intervals  are  not  generated 
bv  point  estimation  techniques  and  to 
reference  the  published  guidance  on 
this  issue  (USEPA,  2000a).  The 
proposed  change  would  modify 
subsection  9.3.2  (Point  Estimation 
Techniques)  of  the  two  chronic  method 
manuals  (USEPA,  1994a:  USEPA. 
1994b)  and  subsection  11.2 
(Determination  of  the  LC50  from 
Definitive,  Multi-Effluent-Concentration 
Acute  Toxicitv  Tests)  of  the  acute 
method  manual  (USEPA,  1993b).  The 
specifics  of  the  proposed  method 
manual  changes  related  to  confidence 
inter\'als  are  detailed  in  the  document 
titled.  Proposed  Changes  to  Whole 
Effluent  Toxicitv  Method  Manuals 
(USEPA,  2001d)'. 

f.  Dilution  Series 

In  multi-concentration  (definitive) 
WET  tests,  organism  effects  are 
measured  in  a  range  of  effluent 
concentrations.  The  dilution  series 
selected  for  the  test  defines  the 
concentrations  of  effluent  tested.  The 
WET  methods  recommend  preparing 


test  concentrations  using  a  dilution 
factor  of  greater  than  or  equal  to  0  5  and 
provide  an  example  dilution  series  of 
100%.  50%,  25%.  12.5%.  and  6  25% 
effluent.  While  this  particular  dilution 
series  is  commonly  used  in  WET  te.sting. 
test  concentrations  for  ear.h  te.st  should 
be  selected  independently  based  on  the 
objective  of  the  study,  the  expected 
range  of  toxicity,  the  receiving  water 
concentration  (or  instream  waste 
concentration),  and  any  available 
historical  testing  information  on  the 
effluent.  The  dilution  series  should  be 
selected  tcr optimize  the  precision  of 
calculated  effect  concentrations  and 
assist  in  establishing  concentration- 
response  relationships  In  luly  2000. 
EPA  published  guidance  on  selecting 
appropriate  dilution  series  for  WET 
testing  (USEPA.  2000a). 

In  todav's  action.  EPA  proposes  to 
modif\'  the  WET  method  manuals  to 
reference  the  published  guidance  on 
selecting  dilution  series  (USEPA.  2000a) 
and  to  clarify  that  dilution  series  should 
be  selected  independently  for  each  test 
based  on  the  objective  of  the  study,  the 
expected  range  of  toxicity,  the  receiving 
water  concentration  (or  instream  waste 
concentration),  and  any  available 
historical  testing  information  on  the 
effluent.  The  proposed  change  would 
modify  subsection  8.10  (Multi- 
concentration  [Definitive]  Effluent 
Toxicitv  Tests)  of  the  two  chronic 
method  manuals  (USEPA,  1994a; 
USEPA,  1994b)  and  subsection  9  3 
(Multi-concentration  (Definitive! 
Effluent  Toxicitv  Tests)  of  the  acute 
method  manualU'SEPA,  1993b)  The 
specifics  of  the  proposed  method 
manual  changes  related  to  dilution 
series  selection  are  detailed  in  the 
document  titled.  Proposed  Changes  to 
Whole  Effluent  Toxicitv  Method 
Manuals  (USEPA.  20Dld). 

g.  Dilution  Waters 

Test  concentrations  in  definitive  WET 
tests  are  prepared  by  diluting  the 
effluent  sample  with  an  approprialp 
dilution  water.  The  WET  methods  allou 
the  use  of  natural  receiving  waters  or 
svnthetically  prepared  waters  for 
dilution.  Because  the  choice  of  dilution 
water  can  affect  WET  test  results 
(Coonev  et  al,.  1992;  Belanger  et  al 
1989;  DeLisle  and  Roberts.  1988|. 
selecting  an  appropriate  dilution  water 
is  important.  To  assist  in  this  process, 
EPA  published  guidance  on  dilution 
water  selection  (USEPA.  2000a)  that 
clarifies  what  EPA  considers  to  be  an 
acceptable  dilution  water  .■^n 
acceptable  dilution  water  is  one  that  is 
appropriate  for  the  objectives  of  the  test. 
supports  adequate  performance  of  the 
test  organisms  with  respect  to  sur\ival. 


growih.  reproduction,  or  other 
responses  that  mav  be  measured  in  the 
test  (i.e  ,  consistently  meets  test 
acceptability  criteria  for  control 
responses);  is  consistent  in  quality;  and 
does  not  contain  contaminants  that 
could  produce  toxicity.  The  guidance 
also  provides  recommendations  on  how 
to  select  an  appropriate  dilution  water 
based  on  the  objectives  of  the  test  the 
conditum  and  quality  of  ambient 
receiving  water,  in-stream  dilution 
potential,  and  recommendations  or 
requirements  from  local  regulatory 
authorities  Lastly,  the  guidance 
explains  the  use  of  dual  controls  when 
dilution  water  differs  from  organism 
culture  water 

In  today's  action,  EPA  proposes  to 
modif\'  the  W^ET  method  manuals  by 
clarif\'ing  the  definition  of  acceptable 
dilution  waters  and  referencing  the 
published  guidance  (USEPA.  2000a)  for 
more  information  on  selecting 
appropriate  dilution  waters.  The 
proposed  change  would  modif>' 
subsection  7.1  (Types  of  Dilution  Water) 
of  each  of  the  method  manuals  (USEPA. 
1993b;  USEPA.  1994a;  USEPA.  1994b). 
The  specifics  of  the  proposed  method 
manual  changes  related  to  dilution 
waters  are  detaili'd  .n  the  document 
titled,  Proposed  Cihaages  to  Whole 
Effluent  Toxicitv  Method  Manuals 
(USEPA.  20(11  dj. 

h   Pathogen  Interference 

WET  testing  is  designed  to  measure 
the  aggregate  toxicity  of  an  aqueous  test 
sample  The  presence  of  pathogens  and/ 
or  parasites  in  the  test  sample,  however, 
mav  confound  this  measurement  of 
toxicitv  bv  causing  sporadic  mortality 
among  test  organisms.  Today,  EPA 
proposes  to  modif\'  the  Fathead  Minnow 
(Pimephales  promelas)  Larval  Survival 
and  Growih  Test  to  provide  guidance  on 
the  adverse  effects  of  pathogens  and/or 
parasites  on  test  performance  (i.e., 
pathogen  and/or  parasite  test 
interference!  FP.^  proposes  procedures 
tu  control  pathogen  and/or  parasite 
effects  without  compromising  the 
capacity  of  the  test  to  measure  the 
toxicitv  of  the  test  sample.  The 
proposed  method  modifications  are 
summarized  below  and  detailed  in  the 
document  titled,  Proposed  Changes  to 
Whole  Effluent  Toxicitv  Method 
Manuals  (USEPA,  200ld). 

Pathogens  that  interfere  with  the  test 
md\  {  ome  from  the  receiving  water  used 
for  test  dilutions,  from  the  effluent,  or 
fri  m  the  receiving  water  that  is  used  as 
intake  water  Most  recpiving  waters 
contain  all  the  (  iinninn  fish  pathogens, 
but  these  fish  palhotjcns  do  not  cause  a 
problem  in  the  stream.  At  times, 
however,  the  test  conditions  during 
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WET  tests  (e.g..  24  hour  durations 
between  sample  renewals,  beakers  used 
for  seven  days  without  change,  or 
uneaten  brine  shrimp)  may  promote 
bacterial  growth.  Some  opportunistic 
bacteria  take  advantage  of  these 
conditions  and  flourish  (jp    bloom."  The 
bacteria  that  bloom  mav  be  harmless  or 
they  may  be  fish  pathogens  Blooms 
may  even  differ  between  replicates.  In 
some  cases,  the  presence  of 
uncontrolled  pathogen  and;  or  parasite 
effects  in  the  WET  test  mav  suggest  the 
selection  of  a  different  test  spetnes. 

Stakeholders  have  identified 
particular  concerns  with  the  adverse 
effect  of  pathogens  on  the  performance 
of  the  Fathead  Minnow  Larval  Survival 
and  Growth  Test.  A  typical  indication 
that  pathogen  interference  has  occurred 
in  a  WET  test  is  when  test  organisms 
exhibit  "sporadic  mortality."  This 
sporadic  mortality  phenomenon  is 
characterized  by  an  unexpected 
concentration-response  relationship 
(i  e..  effects  that  do  not  increase  with 
increasing  effluent  concentration)  and 
fathead  minnow  survival  that  varies 
greatly  among  replicates  and  among 
effluent  dilutions  The  observed 
sporadic  mortality  among  replicates 
tends  to  occur  in  receiving  water 
controls  and  in  lower  effluent 
concentrations  (or  occasionally  in  the 
full-strength  effluent  samples)  on  day 
three  or  day  four  of  the  Fathead  Minnow 
Larval  Sun.ival  and  Growth  Test  EPA 
does  not  have  evidence  of  such  sporadic 
mortality  occurring  in  concurrently 
conducted  chronic  tests  using  the 
cladoceran.  Cenodaphnia  dubia.  or 
concurrent  acute  tests  with  the  fathead 
minnow,  C  dubia.  or  other  acute  test 
species 

When  sporadic  mortality  is  observed, 
often  a  fungal  growth  occurs  directly  on 
the  fish,  especially  in  the  yill  area.  This 
grov\'th  interferes  with  measuring 
toxicity  in  the  WET  test.  Biological  test 
interference  due  to  this  type  of  funoal 
growth  may  occur  during  the  toxit.itv 
test  when  effluents  and  water  samples 
tested  are  derived  from  the  receiving 
water  (i.e.,  their  source  is  a  receiving 
water  intake)  or  when  the  receiving 
water  is  used  as  the  diluent  The  fungal 
growih  has  been  attributed  to 
Saprolegnia  sp.  (Downey  et  al.,  2000) 
which  may  be  a  secondary  infection 
following  infection  from  a  known  fish 
pathogen  Microbiological  evaluations 
on  receiving  waters,  the  fish,  and  their 
food  indicated  the  ubiquitous  nature  of 
pathogenic  organisms  (e.g.,  Flexibacter 
spp..  Aeromonas  hydrophila) 
Eradicating  these  types  of  organisms 
from  the  test  through  the 
decontamination  of  the  fish  and  their 


food  has  not  been  practical  (Geis  et  al.. 
2000a). 

Data  from  the  WET  test  must  be 
reviewed  carefully  to  ascertain  if 
pathogens  are  suspected  The  key 
indicators  that  pathogen  interference 
has  occurred  are  the  presence  of  an 
unexpected  concentration-response 
relationship  (i.e..  effects  that  do  not 
increase  with  increasing  effluent 
concentration),  and  organism  survival 
that  varies  greatly  among  replicates  and 
among  effluent  (iilutions.  The  analyst 
should  evaluate  the  test  data  to 
determine  a  cause  for  any  unexpected 
concentration-response  pattern  and 
subsequently  to  determine  the  validity 
of  calculated  results  (USEPA.  2000a). 
Normal,  reversed,  or  bimodal 
concentration-response  relationships  are 
not  considered  indicators  of  test 
interference  bv  pathogenic  bacteria 
(USEPA.  2000a)  The  analyst  also 
should  evaluate  the  responses  at  each 
test  concentration  for  unusually  high 
mortality  and/or  for  unevenness  of 
mortalities  among  replicates.  If  the 
within-treatment  coefficient  of  variation 
(CVs)  for  survival  in  an  effluent 
treatment  is  greater  than  40%  and 
relatively  low  for  control  replicates  in 
standard  synthetic  water,  pathogen 
interference  should  be  considered. 
Following  data  evaluations,  additional 
testing  would  be  required  to  ascertain 
that  sporadic  mortality  observed  in  the 
WET  test  is  due  to  interference  by 
pathogenic  bacteria.  Parallel  tests 
should  be  conducted  using 
reconstituted  water  and  rtn  eiving  water 
as  diluents  with  the  effluent. 

Before  modifying  any  test  procedures 
that  will  allow  the  analyst  to  account  for 
pathogen  interference,  all  available 
options  within  the  fiexibilitv  of  the 
method  should  be  exhausted  Samples 
should  be  filtered  through  a  2-4  mm 
mesh  opening  (as  described  in 
Subsection  8.8.2  of  the  freshwater 
chronic  method  manual  (USEPA, 
1994a))  to  remove  indigenous 
organisms.  Tests  should  be  conducted 
using  separate  glassware,  pipettes,  and 
siphons  for  each  concentration  to 
minimize  cross  contaminating  replicates 
of  all  treatments.  The  analyst  also  must 
keep  laboratory  equipment  clean  and 
dry  when  not  in  use  Use  of 
reconstituted  laboratory  waters  instead 
of  receiving  waters  may  eliminate  the 
interference,  and  the  use  of 
reconstituted  water  would  be  preferable 
to  invalid  tests.  However,  for  those 
instances  when  receiving  water  is 
required  as  the  diluent  or  when  the 
effluent  and  the  subsequent  dilutions 
exhibit  the  interference,  EPA 
recommends  modifying  the  test  design 


to  prevent  the  spread  of  the  pathogen 
among  the  test  chambers  during  the  test. 
Once  pathogenic  test  interference  has 
been  confirmed  by  additional  testing, 
the  proposed  modifications  to  the 
Fathead  Minnow  Larval  Survival  and 
Growth  Test  would  recommend  use  of 
an  altered  test  design  to  minimize  the 
effects  of  the  pathogenic  interference. 
The  use  of  fewer  fish  per  test  chamber 
and  new  test  chambers  daily  has  been 
the  most  effective  technique  for 
controlling  the  effects  of  pathogenic 
bacteria  in  the  Fathead  Minnow  Larval 
Survival  and  Growth  Test,  Use  of  small 
plastic  30-ml  cups  containing  two  fish 
per  cup  showed  the  greatest 
improvement  to  the  test  method, 
removing  the  pathogenic  effect  91%  of 
the  time  (Geis  et  al.,  2000a).  For 
instance,  use  of  20  ml  of  test  solution  in 
a  1  ounce  plastic  cup  and  two  fish  per 
beaker  significantly  reduced  the 
sporadic  mortality  not  attributed  to  the 
effluent  toxicity.  The  total  number  of 
fish  tested  is  not  reduced  (i.e.,  40  per 
treatment),  and  the  fish  are  combined  at 
the  end  of  the  test  into  the  typical 
number  of  replicates  so  that  data 
analysis  following  the  test  method 
manuals  is  unchanged. 

When  parallel  testing  has  confirmed 
pathogen  interference  and  the 
modifications  to  the  test  design  for  the 
number  of  fish  per  chamber  does  not 
reduce  the  pathogen  interference,  the 
regulatory  authority  may  allow 
modifications  of  the  effluent  samples  to 
remove  or  inactivate  the  pathogens.  The 
analyst  should  apply  TIE  filtration  steps 
(USEPA.  1991a:  USEPA,  1992)  in 
combination  with  various  sterilization 
techniques  listed  below  to  ascertain  and 
control  adverse  influences  on  tests 
caused  by  pathogens  in  the  intake  or 
receiving  waters  used  for  dilution.  For 
some  samples,  one  or  more  techniques 
such  as  irradiation  with  ultraviolet  light, 
pasteurization,  filtration  (0.2  |i  m  pore 
size),  and  addition  of  antibiotics  has 
been  shown  to  improve  survival  and 
reduce  variability  among  replicates 
effectively  (SETAc,  1999).  EPA  cautions 
that  some  treatment  methods  that  might 
control  pathogens  in  the  test,  (e.g.. 
ultraviolet  light  treatment  or  the 
addition  of  antibiotics  (Downey  et  al., 
2000))  may  also  improperly  reduce  or 
increase  the  toxicity  of  the  sample. 
Filtration  also  may  remove  some 
toxicity  in  the  sample  as  shown  in 
toxicity  identification  evaluations 
(USEPA,  1991a:  1992;  1993a),  The  use 
of  ultrafiltration  on  an  effluent  sample 
containing  particulate  matter  to  which 
process-induced  metals  have  adsorbed 
may  improperly  remove  a  significant 
source  of  process-related  toxicity.  Also, 
chlorination  and  dechlorination  mav  be 
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a  treatment  option  where  pathogenic, 
bacteria  are  suspected  as  the  sole  source 
of  toxicity  in  the  ambient  intake  waters. 
However,  when  the  analyst  prepares 
samples  using  techniques  of 
chlorination  and/or  dechlorination, 
potential  exists  for  oxidation  and 
reduction  of  other  compounds  (IJSEPA. 
1991a;  1992).  All  toxicity  tests 
conducted  on  modified  samples  (e.g.. 
sterilized)  must  include  an  additional 
blank  preparation  (control)  consisting  of 
similarly  treated  reconsituted  laboratory 
water  (USEPA.  1991a:  1992). 

Procedures  to  control  the  adverse 
influences  of  pathogens  must  not  be 
used  to  reduce  process-related  sources 
of  toxicity.  With  effluents  and  ambient 
waters,  the  pathogen(s)  may  mask  the 
presence  of  a  chemical  that  is.  by  itself, 
toxic.  It  is  also  possible  that  the 
pathogen  infection  is  induced  by  some 
predisposing  factor  in  the  receiving 
water  and  would  not  occur  without  that 
factor.  The  need  to  evaluate  both  intake 
water  and  effluent  samples  to  determine 
the  cause  of  the  pathogen  or  the  source 
of  pathogens  is  essential  before  applying 
anv  pathogen/parasite  control 
technology  and  cannot  be 
overemphasized.  The  analyst  must 
evaluate  whether  the  intake  water  is 
contributing  the  interference  observed 
in  the  toxicity  test  of  the  final  effluent, 

The  method  modifications  proposed 
todav  provide  techniques  to  assess  and 
control  the  effects  of  pathogens  in  the 
Fathead  Minnow  Larval  Sur\-ival  and 
Growth  Test.  Today's  proposal  does  not 
address,  however,  the  determination  as 
to  the  conditions  under  which  this 
control  is  appropriate  for  purposes  of 
NPDES  permit  compliance.  By  todays 
proposal,  EPA  does  not  concede  that  the 
discharge  of  toxic  biological  agents  to 


waters  of  the  US  is  appropriate  or 
authorized  but  merely  that  pathogens  in 
test  samples  mav  confound 
measurement  of  whole  effluent  luxu.Uy. 

C  Ratification  or  Withdrawal  of 
Methods 

In  a  1998  settlement  agrfoment  with 
Edison  Electric  Institute  et  al.  (Edisun 
Electric  Institute,  et  al  v.  EPA.  No.  9f>- 
1062  &  consolidated  case  (DC.  Cir.). 
Settlement  Agreement,  )uly  24,  1998). 
EPA  agreed  to  conduct  an 
interlaboratopv  variability  study  of  12  of 
the  17  approved  WET  test  methods  (the 
WET  Variability  Study).  The  12 
methods  evaluated  in  the  study  (Table 
1 )  represent  a  combination  of  acute  and 
chronic  test  methods,  freshwater  and 
marine  test  methods;  and  invertebrate. 
fish,  and  algal  species  EPA  conducted 
the  WET  Variability  .Study  in  1999 
through  2000.  and  published 
preliminary  results  from  the  studv  in 
October  2000  (USEPA.  20C)0b;  I'SEPA. 
2000c).  In  2001.  EPA  submitted  the 
preliminary  results  of  the  studv  for 
expert  peer  review  (USEPA.  2001  c).  The 
peer  review  comments  and  EPA's 
respon.se  to  those  comments  are 
included  in  the  record  established  (or 
this  rulemaking  (see  Addresses  section 
of  this  rule).  Based  on  peer  re\  iew 
comments,  EP.\  revised  the  prelimin.irx 
studv  report  to  produce  a  final  study 
report.  In  conjunction  with  todays 
action.  EPA  is  publishing  a  findl  studv 
report  (USEPA.  2001a;  USEPA.  .'OOlh) 
that  presents  the  final  results  of  EPA  s 
WET  Variability  Studv  These  results 
are  discussed  in  section  III  C  1  below. 

The  settlement  agreement  [Edison 
Electric  Institute,  et  al  v.  EPA. 
Settlement  Agreement,  [ulv  24.  1998) 
also  required  that  EPA  propose  to  ratify* 


or  withdraw  each  of  the  12  WET  test 
methods  evaluated  in  the  WET 
\'ariabilitv  Study.  Based  on  the  results 
of  the  WET  Variability  Study, 
consiiier.jtKti  of  peer  review  comments, 
and  an    x  er.ill  evaluation  of  the  WET 
pri'giani.  Ll'A  proposes  to  ratify  11  of 
tin  methods  evaluated  in  the  WET 
Variability  Study  EPA  proposes  to 
ratif\  nine  of  these  methods,  in  an 
amended  form,  as  described  in  Section 
lil.B  of  this  rule.  EPA  proposes  to  ratify 
two  other  methods  (the  Selenastrum 
capricornutum  Growth  Test  and  the 
Mysidopsis  bahia  Survival,  Growih  and 
Fecundity  Test)  with  additional 
modifications  (i.e.,  in  addition  those 
described  in  Section  III.B  of  this  rule)  to 
improve  the  performance  of  the 
methods.  EPA  proposes  to  withdraw 
and  propose  a  new  Holmesimysis 
costata  Acute  Test  method.  The 
Hoimesimvsis  costata  Acute  Test 
method  was  promulgated  and  tested  in 
the  WET  Variability  Study  using  acute 
test  procedures  designed  for  the 
Mysidopsis  bahia  Acute  Test  (except  at 
a  temperature  of  12°C.  instead  of  20''C 
or  25°C;  and  a  salinity  of  32-34%o. 
instead  of  5-30%o).  Results  of  the  WET 
Variability  Study  revealed  that  acute 
test  procedures  designed  for  Mysidopsis 
bahia  were  insufficient  for  successful 
test  conduct  using  Holmesimysis 
costata  For  this  reason,  EPA  proposes  to 
withdraw  Holmesimysis  costata  as  an 
acceptable  species  for  use  in  the 
Mysidopsis  bahia  Acute  Test  method 
and  to  propose  it  as  an  acute  toxicity 
test  method  designed  specifically  for 
Holmesimysis  costata.  Sections  2-7 
below  discuss  the  proposed  ratification 
and/or  withdrawal  of  each  method 
evaluated  in  the  WET  Variability  Study. 


Table  1.— Whole  effluent  toxicity  test  methods  included  in  EPA  s  WET  Variability  Study 


Test  method 


Common  test  method  name 


Test  method 
No.' 


and 


Fattiead  Mmnow  Acuie  Test        

Fathead  Mmno^  Laaai  Survival  and  Growth  Test 


Cladoceran.  Cenodaphnia  dubia.  Acute  Test  Cenodaphma—  dubta  Acute  Test  

Cladoceran.    Cenodaphma   dubia,    Survival    and    Reproduction     Cenodaphnia  dubia  Sun/ivai  and  Reproduction  Test 

Test 
Fathead  t</1innow  Pimephales  promelas  Acute  Test 
Fathead   Minnow,    Pimephales   promelas    Larval   Survival 

Growth  Test 
Green  Alga.  Selenastrum  capncomutum  Growth  Test 
Mysid,  Mysidopsis  bahia.  Survival,  Growth,  and  Fecundity  Test 
Sheepshead  Minnow  Cypnnodon  variegatus.  Acute  Test 
Sheepshead   Minnow,   Cypnnodon   vane&atus.    Larval   Survival 

and  Growth  Test 

Inland  Silverside.  Menidia  beryllina.  Acute  Test     Inland  Silverside  Acute  Test     

Inland  Silverside,  Menidia  beryllina.  Larval  Survival  and  Grovirth     Inland  Silverside  Larval  Survival  and  Growth  Test 

Test. 

Red  Macroalga,  Champia  parvula.  Reproduction  Tesf^  Champia  parvuia  Reproduction  Test 

Mysid.  Holmesimysis  costata.  Acute  Test"- Holmesimysis  costata  Acute  Test  


Selenastrum  capncomutum  Growth  Test  

Mysidopsis  bahia  Survival  Growth  and  Fecundity  Test 

Sheepshead  Mmnow  Acute  Test    , 

Sheepshead  Minnow  Lar\al  Survival  and  Growth  Test  ., 


10020 


10000 

1003  0 
10070 


10040 


10060 


1009  0 


■■Test  method  numbers  were  not  designated  for  acute  test  methods  m  USEPA   i993b 

"Due  to  insufficient  laboratory  support,  interlaboratory  data  were  not  obtained  for  this  methoa  .         t  .*, 

'  The  EPA-approved  acute  test  with  Holmesimysis  costata  was  pertormed  using  the  lesi  condit  -^ns  tor  the  Mysidopsis  bahia  Acute  Test  metn- 
od  (except  at  a  temperature  of  12  C,  instead  of  20  C  or  25  C  and  a  saiimty  ot  32  34tc  instead  of  5-30%c) 
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In  ratifving  WET  test  methods,  EPA 
reafTirms  the  conclusion  expressed  in 
the  1995  VVET  final  rule  (60  FR  53529: 
October  16,  1995).  that  these  methods 
are  applicable  for  use  in  N'PDES 
permits.  In  the  1995  VVTT  final  rule,  this 
conclusion  was  based  on  the  well- 
established  use  of  the  methods,  the 
existence  of  extensive  guidance  on 
quality  assurance  and  routine  qualitv 
control  activities,  and  validation  data 
from  a  number  of  studies  conducted  b\ 
EPA,  State  programs,  and  universities. 
Since  promulgation  of  the  methods,  this 
basis  for  approval  has  been  strengthened 
by  more  widespread  use  of  the  methods, 
additional  guidance  on  quality 
assurance  and  qualitv  control  issues 
(L'SEPA,  2000a;  USEPA,  2000d),  and  the 
VVET  Variability  Study  to  confirm 
method  performance  data  from  original 
validation  studies  fUSEP.-\,  2001a; 
USEPA,  2001b) 

1.  WET  Variability  Study        ' 

EPA  designed  the  WET  Variability 
Study  to  characterize  interlaboratnn,- 
variability,  the  rate  of  successful  test 
completion,  and  the  rate  of  "false 
positive"  incidence  (i  e..  the 
measurement  of  toxicity  in  non-toxic 
blank  samples)  for  the  12  test  methods 
listed  in  Table  1 .  For  two  of  these 
methods  (the  Champia  parvula 
Reproduction  Test  and  the 
Holmesimysis  costata  Acute  Test),  EPA 
was  unable  to  obtain  interlaboratorv 
data  due  to  laboratory  unavailabilitv 
(i.e.,  EPA  was  unable  to  contract  with  a 
minimum  of  six  laboratories  qualified 
and  willing  to  conduct  these  test 
methods  within  the  time  frame  of  the 
study).  Intralaborator\-  data  were 
obtained  for  the  Champia  par\'ula 
Reproduction  Test,  but  no  valid 
intralaboratorv-  or  interlaboratorv  data 
were  obtained  for  the  Holmesimvsis 


costdtd  acut*'  test.  For  each  of  the 
remaining  10  methods.  7  to  35 
lab(iratories  participated  in  multi- 
laburator>'  testing  of  3  or  4  "blind"  test 
samples.  Laboratories  received  some 
( iimhinatHin  nf  th^  following  test 
sample  types:  reagent  water  (or 
"blank");  reference  toxicant;  municipal 
nr  industrial  effluent;  and  receiving 
water  F^articipant  laboratories  were 
required  tt)  analyze  each  blind  test 
sample  acrnrding  to  the  promulgated 
WET  test  method  manuals  and  specific 
instructions  in  participant  laboratory' 
standard  operating  procedures 
developed  for  the  studv  (appendix  B, 
USEPA,  2001h)   In  total,  the  study 
generated  interlaboratory  precision  data 
from  testing  more  than  700  blind 
samples  among  55  participant 
lahoratones  EPA  had  not  previously 
conducted  a  study  of  this  magnitude 
with  these  objectives  in  this  time  frame. 

The  results  of  the  WET  Variabilitv 
Study  (Table  2)  supported  the 
conclusions  of  the  1995  WET  final  rule 
and  confirmed  the  dcc:eptability  of  the 
WET  test  methods  for  use  in  NPDES 
permits,  except  as  noted  below  in 
sections  2  through  7  The  analysis  of 
successful  test  completion  rates 
revpaled  that  most  WET  test  methods 
could  be  consistently  and  reliably 
performed  bv  qualified  testing 
laboratories   For  the  purposes  of  the 
study,  EP.-\  defined  successful  test 
completion  rates  to  be  the  percentage  of 
initiated  and  properly  terminated  tests 
that  met  the  test  acceptability  criteria  as 
specified  in  the  WET  method  manuals. 
Successful  test  c(jmpletion  rates  were 
above  90%  for  8  of  the  10  methods 
evaluated  during  interlaboratory  testing. 
Only  the  Cenodaphnia  dubia  Survival 
and  Reproduction  Test  method  (see 
section  2  below)  and  the  Selenastrum 
capricornutura  Growth  Test  method  (see 


section  5  below)  produced  successful 
test  completion  rates  less  than  90%. 

The  analysis  of  false  positive  rates 
revealed  that  the  WET  test 
methodologies,  including  applicable 
guidance  on  reviewing  WET  test  results 
(USEPA,  2000a),  effectively  control  the 
incidence  of  falsely  identifying  toxicity 
in  non-toxic  "blank"  samples.  False 
positive  rates  were  defined  as  the 
percentage  of  valid  tests  conducted  on 
blank  samples  that  indicated  toxicity  by 
producing  LC50  (median  lethal 
concentration),  NOEC  (no  observed 
effect  concentration),  or  IC25  (25% 
inhibition  concentration)  values  of  less 
than  100%  sample.  False  positive 
results  were  reported  for  three  test 
methods,  and  the  rates  of  false  positives 
were  below  the  theoretical  false  positive 
rate  of  5%  (based  on  the  recommended 
0.05  alpha  level  for  hypothesis  testing) 
for  all  but  the  Selenastrum 
capricomutum  Growth  Test  conducted 
without  ED TA. 

The  analysis  of  interlaboratorv- 
precision  data  revealed  that  the  WET 
test  methods  are  sufficiently  precise  for 
use  in  NPDES  permits.  Interlaboratory 
coefficients  of  variation  (CVs)  calculated 
in  the  WET  Variabilitv  Studv  ranged 
from  10,5%  to  58.5%'(Table  2).  This 
observed  range  of  interlaboratory 
variability  is  consistent  with  the  range 
of  variability  reported  for  chemical 
methods  approved  at  40  CFR  part  136 
(USEPA,  199-ib).  For  chemical  methods 
measuring  metals  at  the  low  end  of  the 
detection  range,  interlaboratory  CVs 
range  from  18%  to  129%,  with  a  median 
CV  of  45%.  Interlaboratory  CVs  for 
chemical  methods  for  organic  analyses 
range  from  greater  than  12%  to  91%, 
and  interlaboratory  CVs  for  nonmetal 
inorganic  analyses  range  from  4.6%  to 
70%. 


Table  2.— Summary  of  Test  Results  From  EPA's  WET  Variability  Study 


Successful 
test  comple- 
tion rate 

(%) 


False  posi- 
tive rate-" 
(%) 


Interlabora- 
tory preci- 
sion 
(%CV)»' 


Cenodaphnia  dubia  Acute  Test 

Cenodaptinia  dubia  Survival  and  Reproduction  Test 

Fathead  Minnow  Acute  Test 

Fathead  Minnow  Larval  Survival  and  Growth  Test     

Selenastrum  capncornuium  Growth  Test  (with  EDTA)-  .. 
Setenastaim  capncornuium  Growth  Test  (without  EDTA)' 
Mysidopsis  bahia  Survival,  Growth,  and  Fecundity  Test  .. 
Sheepshead  Minnow  Acute  Test 
Sheepshead  Minnow  Larval  Sun/ivai  and  Growth  Test  .... 
Inland  Silverside  Acute  Test 

Inland  Silverside  Larval  Survival  and  Growth  Test  

Champta  parvula  Reproduction  Test'^  

Hotmesimysis  costata  Acute'         


■False  positive  rates  reported  for  each  method  represent  the  higher  of  false  positive  rates  observed  for  hypothesis  testing  or 


95.2 

0.00 

29.0 

82.0 

3.70 

350 

100 

000 

20  0 

98.0 

4.35 

209 

63.6 

0.00 

34.3 

65.9 

33.3 

58.5 

"97.7 

0.00 

41.3 

100 

000 

26.0 

100 

000 

10.5 

94.4 

0.00 

38.5 

100 

0.00 

43.8 

ND 

ND 

'ND 

ND 

ND 

ND 

■d  for  hypothe 
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x>in)  estimate 
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^Coefficients  of  variation  (CVs)  reported  for  each  method  represent  the  CV  of  LC50  values  for  acuie  tesi  methods  and  IC26  values  to'  criromc 
test  methods  CVs  reported  are  based  on  total  interlabcratory  vanability  (including  within-iabcrator\  and  between-iatwratoa  components  ot  varia- 
bility) and  averaged  across  sample  types. 

^The  Selenastoim  capricomutum  Growth  Test  method  v^as  conducted  with  and  without  ethyienediammetetraacetic  acid  (EDTA)  as  a  compo- 
nent of  the  nutrients  added  to  test  and  control  treatments  Due  to  improved  test  performance  with  the  addition  o'  ED"!^A  F  PA  s  proposing  to  rec- 
ommend the  addition  of  EDTA  in  the  Selenastnjm  capricomutum  Growth  Test 

-J  Successful  test  completion  for  the  optional  fecundity  endpoint  was  50°o 

'ND  =  not  determined  Due  to  insufficient  laboratory  support  interlaboratory  data  >^ere  not  oDta^neo  tor  the  Champia  parvuia  ReproductKxi 
Test  method  and  the  Holmesimysis  costata  Acute  Test  method 

'While  interiaboratory  test  data  were  not  obtained  for  the  Champia  parvuia  Reproduction  Test  method  intraiatxjraiorv  lata  was  obtained  from 
the  referee  laboratory  Intralaboratory  CVs  were  27  6%,  49  7%.  and  50  0°o  tor  reference  toxicant  receiving  wate'  ana  c^uent  sample  types, 
respectively. 


29.0 

35.0 

20  0 

209 

34.3 

58.5 

41,3 

26.0 

105 

385 

43.8 

'ND 

ND 

2.  Ceriodaphnia  dubia  Acute  Test. 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test,  Fathead  Minnow- 
Acute  Test.  Fathead  Minnow  Lan'al 
Survival  and  Growrth  Test.  Sheepshead 
Minnow  Acute  Test,  Sheepshead 
Minnow  Larval  Survival  and  Growth 
Test,  and  Inland  Silverside  Acute  Test 

Today.  EPA  proposes  to  ratify-  its 
previous  rulemaking  standardizing  the 
following  WET  test  methods: 
Ceriodaphnia  dubia  Acute  Test. 
Ceiiodaphnia  dubia  Survival  and 
Reproduction  Test,  Fathead  Minnow 
Acute  Test,  Fathead  Minnow  Larval 
Survival  and  Growth  Test,  Sheepshead 
Minnow  Acute  Test,  Sheepshead 
Minnow  Larval  Survival  and  Growrth 
Test,  and  the  Inland  Silverside  Acute 
Test.  At  the  time  of  method 
promulgation,  interlaboratory  precision 
data  were  available  for  each  of  these  test 


methods.  Based  on  these  precision  data. 
EPA  concluded  that  to.xicity  tests  are  nci 
more  variable  than  chemical  analyliral 
methods  in  40  CFR  part  1  36,  and  that 
toxicity  tests  provide  reliable  indicators 
of  whole  effluent  toxicity  .^t  that  time, 
EPA  also  anticipated  that  laboratorv 
performance  would  impro%e  with  use  of 
the  methods  over  time.  Results  from  the 
VVET  Variability  Study  not  onlv 
confirmed  the  level  of  precision 
previously  cited  for  these  methods,  but 
indicated  that  the  methods  currently 
exhibit  even  lower  variabilitv  than 
estimated  at  the  time  of  method 
promulgation  (60  FR  53529;  October  lb 
1995).  Such  data  also  confirm  EPA's 
assumptions  regarding  the  likely 
improvement  in  laboratory'  performance 
over  time.  The  average  of  interlaboraton. 
CVs  reported  (in  the  WET  method 
manuals  and/or  the  Technical  Support 
Document  for  Water  Quality-based 


Toxics  Control  (USEPA.  1991b))  for 
each  method  at  the  time  of 
promulgation  ranged  from  34%  to 
44  2 'V  (Table  3)   Interlaboratory  CVs 
reported  for  these  methods  in  the  WET 
\  anability  Study  ranged  from  10.5%  to 
^H  ,T"f    r~nr  I'aih  method,  interlaboratory 
vanabilitv  measured  in  the  WET 
Variability  Study  was  lower  than  that 
cited  at  the  tinif  if  [rimulgation  (Table 
3).  lnterlaboral(ir\  (  \  >■  measured  in  the 
WET  Variabilit\  stu(i-.  -vv ere  4%  to  34% 
lower  than  avprat^i  \  ,4;  j.>s  cited  in  the 
method  manual'-  !   r  th<  same  methods. 
On  average,  interlaboratory  variability 
measured  in  th*  WFT  \'irM!iility  Study 
was  15%  lower  tli.iii    .rigiiunly  reported 
at  the  time  of  method  promulgation. 
These  results  strongly  confirm  EPA's 
ron(  lusions  that  these  methods  provide 
sufficient  precision  for  use  in  MPDES 
permits. 


Table  3.— Comparison  of  Interlaboratory  Method  Precision  at  the  Time  of  Method  Promulgation  and 

Measured  in  EPA's  WET  Variability  Study 


Method 


Ceriodaphnia  dubia  Acute  Test  

Ceriodaphnia  dut)ta  Survival  and  Reproduction  Test  

Fattiead  Minnow  Acute  Test  

Fathead  Minnow  Larval  Survival  and  Growth  Test  

Selenastmm  capricomutum  Growth  Test  

Mysidopsis  bahia  Survival,  Growth,  and  FecurnJity  Test 

Sheepshead  Minnow  Acute  Test  

Sheepshead  Minnow  Larval  Survival  and  Growth  Test  . 

Inland  Silverside  Acute  Test  

Inland  Silverside  Larval  Survival  and  Growth  Test 

Champia  parvuia  Reproduction  Test  

Holmesimysis  costata  Acute  Test 


lntenatx)ra- 
tory  preo 
sion  esti- 
mates 
(%CV)  at 
time  of 
method  pro 
mulgation ' 


Updated 
intenatx)ra- 
ton^  preci- 
sion esti- 
mates 
(%CV)e 


Improved 
precision'' 


44.2 
42 
35 
34 

=  NR 

42 

44  2 
42  2 
■^NR 
'NR 
<=NR 


290 
350 
200 
209 
"343 
41.3 
260 
105 
385 
43  8 
■^NR 
'NR 


Yes 
Yes 
Yes 
Yes 
NA- 
NA* 
Yes 
Yes 
Yes 
NA» 
NA' 
NA' 


•Precision  estimates  represent  an  average  of  all  interlaboratory  CVs  reported  for  a  given  method  m  tfie  WET  method  manuals  (USEPA, 
1993b;  USEPA,  1994a;  USEPA,  1994b)  and'or  the  Technical  Support  Document  for  Water  Oualify-based  Toxics  Control  USFPa  'Q91b)  The 
number  ot  significani  figures  displayed  differs  because  these  data  are  obtained  from  vanous  sources  which  reported  -esjts  t-  foer  two  or 
three  significant  figures. 

"Precision  estimates  were  obtained  from  EPA's  WET  Vanabiltty  Study  conducted  m  199&-2000  (USEPA  200ia! 

<=NR  =  None  reported 

''PreciSKXi  estimates  for  tt>e  Selenastrum  capncomutum  Growth  Test  method  are  tiased  on  conduct  of  the  test  with  Fthyienediam.netet'aacetic 
acid  (EDTA)  as  a  componeni  of  the  nutrients  added  to  test  and  control  treatments 

"NA  =  not  applicable.  Improved  precision  could  not  be  determined  because  estimates  of  mtertatxiraioPr  precision  ^^ere  noi  'eix^neo  a*  'r  <^  time 
of  mettrad  promulgation. 

'NA  =  not  applicable.  Improved  precision  could  not  be  determined  because  estimates  ot  interlaboratory  precision  ^ere  not  reported  a!  the  tirrw 
of  mettrod  promulgation  or  determined  in  the  WET  Vanability  Study 
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Other  test  performance  characteristics 
measured  in  the  WET  Vanabilitv  Studv 
also  confirmed  EPA's  conclusions  that 
these  methods  are  applicable  for  use  in 
N'DPES  permits.  False  positive  rates  for 
these  methods  were  below  the 
theoretical  false  positive  rate  of  5% 
(based  on  the  recommended  0.05  alpha 
level  for  hvpothesis  testing),  indicating 
that  the  methods  do  not  routinelv 
indicate  toxicity  in  non-toxic  samples. 
Successful  test  completion  rates  for 
these  methods  were  also  at  acceptable 
levels  (82.0%  to  100%).  with  6  of  these 

7  methods  exhibiting  successful  test 
completion  rates  above  90°o.  While  the 
82.0%  successful  test  completion  rate 
for  the  Ceriodaphnia  dubia  Survival  and 
Reproduction  Test  method  was  lower 
than  for  most  other  methods  evaluated 
in  the  WET  Variabilitv  Studv.  this  rate 
is  consistent  with  successful  test 
completion  rate  information  available 
for  this  method  at  the  time  of 
promulgation  The  82  0  "o  successful  test 
completion  rate  observed  in  the  WET 
Variability  Studv  is  consistent  with  the 
80%  rate  reported  for  this  method  in  a 
1989  interlaboratory  study  (USEPA. 
1991b)  and  represents  tremendous 
improvement  from  a  1987 
interlaboratorv  study  that  reported  a 
successful  test  completion  rate  nf  Sfi^o 
(DeGraeve  et  al  .  1992.1 

The  overall  successful  test  completion 
rate  observed  for  the  Ceriodaphnia 
dubia  Survival  and  Reproduction  Test 
method  in  the  WET  Variability  Studv 
was  also  suppressed  bv  poor 
performance  in  a  subset  of  laboratories. 
Only  10  of  the  34  participant 
laboratories  performed  invalid  tests,  but 

8  of  these  laboratories  performed  invalid 
tests  on  50%  or  more  of  the  samples 
tested  The  low  rate  of  successful  test 
completion  in  these  8  laboratories  may 
have  been  influenced  bv  the  studv's 
strict  testing  schedule,  which  required 
each  test  to  be  conducted  on  a  given  dav 
and  all  tests  to  be  conducted  within  a 
15-day  time  period  When  invalid  tests 
conducted  in  a  given  laboratorv  were 
due  to  marginal  or  poor  health  of  the 
test  organism  cultures,  then  it  was 
logical  that  the  laboratorv  would  fail  a 
high  percentage  of  tests  during  this 
study  because  culture  health  was 
unlikelv  to  fully  recover  within  15  days. 
EPA  believes  that  successful  test 
completion  rates  for  this  method 
improve  when  testing  laboratories  are 
allowed  flexibilitv  in  the  timing  f)f 
sample  collection  and  can  avoid 
initiating  tests  during  periods  of 
marginal  to  poor  culture  health 


3.  Inland  Silverside  Larval  Survival 
Growth  Test 


and 


EPA  proposes  to  ratif\-  the  Inland 
Silverside  Larval  Survival  and  Growth 
Test  rhethod.  Similarly  to  the  methods 
listed  in  section  2  above,  the  Inland 
Silverside  Larval  Survival  and  Growth 
Test  method  exhibited  acceptable 
successful  test  completion  rates  and 
false  positive  rates  (Table  2j.  No  false 
positives  were  observed  for  the  method 
in  the  WET  Variability  Study,  and  the 
successful  test  completion  rate  was 
100%.  Unlike  the  methods  listed  in 
section  2  above,  however.  EPA  cannot 
compare  interlaboratory  precision  data 
cited  at  the  time  of  method 
promulgation  and  data  reported  from 
the  WET  Variabilitv  Study  because  EPA 
did  not  rely  on  interlaboratorv  precision 
data  for  this  method  at  the  time  of 
promulgation  (Table  3).  Instead.  EPA 
relied  on  intralaboratorv  data  for  the 
method.  The  Agencv's  previous 
experience  with  method  variabilitv 
evaluations  supported  EPA's 
assumption  that,  though  WET  tests 
typically  have  lower  CVs  (higher 
precision)  in  intralaboratorv  studies 
than  in  interlaboratorv  studies. 
acceptable  ranges  of  precision 
demonstrated  in  intralaboratorv  studies 
tend  to  subsequently  be  confirmed  bv 
int"rlahorator\-  studies 

In  the  WET  Variability  Study,  an 
interlaboratorv  GV  of  43.8%  was 
reported  for  the  Inland  Silverside  Lar\-al 
Survival  and  Growth  Test  method. 
While  interlaboratorv-  variability  for  this 
meth(jd  is  higher  than  for  other  methods 
reported  in  the  study,  it  is  within  the 
range  of  interlaboratorv  CVs  (34%  to 
44.2%)  cited  for  other  WET  methods  at 
the  time  of  promulgation  (Table  3).  It  is 
also  within  the  range  of  interlaboratorv 
CVs  reported  for  chemical  methods 
approved  at  40  CFR  part  136  (USEPA. 
1991b).  Therefore,  EPA  reaffirms  the 
conclusions  that  this  method  is  n(j  more 
variable  than  chemical  analytical 
methods  approved  at  40  CFR  part  136 
and  that  this  method  is  applicable  for 
use  in  NPDES  permits  (60  FR  53529: 
October  16,  1995). 

4.  Champia  parvula  Reproduction  Test 

In  the  WET  Variability  Study. 

insufficient  participant  laboratorv 
support  was  available  to  conduct 
interlaboratory  testing  of  the  Champia 
parvula  Reproduction  Test  method 
within  the  time  frame  of  the  study.  In 
addition  to  the  referee  laboratory,  onlv 
one  laboratory-  submitted  the  necessarv' 
qualitv  ctmtrol  information  to  prequalifv- 
for  participation  in  the  interlaboratory 
study  of  this  method.  Due  to  insufficient 
laboratory  support  and  failure  to  meet 


the  study's  data  quality  objective  of  a 
minimum  of  six  laboratories.  EPA 
canceled  interlaboraton,-  testing  of  the 
Champia  parvula  Reproduction  Test 
method.  Though  interlaboratorv  testing 
was  canceled,  the  referee  laboratory 
conducted  single-laboratory  testing  of 
the  Champia  parvula  Reproduction  Test 
method.  In  the  1995  WET  rule.  EPA 
addressed  the  issue  of  limited  laboratory 
availability  for  conduct  of  the  Champia 
parvula  Reproduction  Test  method.  EPA 
predicted  that  as  the  requirements  for 
use  of  this  organism  in  the  NPDES 
permit  program  increased,  the  resulting 
increase  in  market  demand  would  result 
in  an  increase  in  the  number  of 
laboratories  capable  of  performing  this 
test.  However,  the  number  of  permits 
requiring  the  Champia  parvula 
Reproduction  Test  method  has 
remained  low-  (DeGraeve  et  al..  1998).  so 
few  laboratories  have  invested  in 
developing  Champia  parvula  cultures  or 
standard  operating  procedures  for 
conduct  of  the  method. 

EPA  believes  that  the  limited  use  of 
the  Champia  parvula  Reproduction  Test 
method  does  not  reduce  the  value  of  the 
test  method.  The  Champia  parvula 
Reproduction  Test  represents  the  only 
approved  test  method  for  a  marine  plant 
species.  Maintaining  an  approved  test 
method  for  this  functional  group 
(marine/plant/chronic  test)  is  important 
for  proper  implementation  of  the  WET 
program.  The  Technical  Support 
Document  for  Water  Qualitv-Based 
Toxics  Control  (USEPA.  1991b) 
recommends  the  use  of  at  least  three 
marine  species  representing  three 
different  phyla  (e.g..  a  fish,  an 
invertebrate,  and  a  plant)  for  testing  the 
toxicity  of  effluents  discharged  to 
estuarine  and  marine  environments. 

The  limited  use  of  the  Champia 
parvula  Reproduction  Test  method  also 
does  not  affect  the  performance  of  the 
test  method  in  laboratories  that  are 
qualified  to  conduct  the  test.  While  the 
WET  Variability  Study  did  not  provide 
interlaboratory  precision  data  for  the 
Champia  parvoila  Reproduction  Test 
method,  referee  laboratory  data 
confirmed  the  estimates  of 
intralaboratorv-  precision  cited  at  the 
time  of  method  promulgation  (USEPA. 
1994b).  Intralaboratorv-  CVs  cited  in  the 
method  manual  for  Champia  parvula 
Reproduction  Tests  conducted  using 
copper  sulfate  and  sodium  dodecyl 
sulfate  averaged  63%.  In  preliminary 
testing  for  the  WET  Variability  Study, 
the  referee  laboratory  achieved  an 
intralaboratorv  CV  of  27.6%  for  3 
reference  toxicant  tests  using  copper 
sulfate,  and  an  intralaboratory  CV  of 
49.7%  for  4  tests  of  spiked  receiving 
water.  Only  one  pair  of  replicate 
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effluent  samples  was  tested  using  the 
Champia  panula  Reproduction  Test 
method.  Tests  of  these  duplicate 
effluent  samples  yielded  a  CV  of  .50.0%. 
All  other  testing  of  the  effluent  sample 
type  was  conducted  on  samples  from 
different  sampling  dates,  so  additional 
precision  measurements  were  not 
obtained  for  this  sample  type.  In 
addition  to  intralaboratory  test  data 
from  the  WET  Variability  .Study,  EPAs 
Variability  Guidance  Document 
(USEPA,  ZOOOd)  reported  an 
intralaboratory  CV  of  .59%  for  the 
Clhampia  parvula  Reproduction  Test 
based  on  23  reference  toxicant  tests 
conducted  in  2  laboratories. 
Intralaboratory  data  from  both  the  WET 
Variability  Study  and  the  Variability 
Guidance  Document  support  the 
intralaborator\'  precision  data 
previously  cited  in  the  method  manual 
(USEPA,  i994b)  for  the  Champia 
parvula  Reproduction  Test  method. 
Based  on  the  confirmation  of 
intralaboratory  precision  data  cited  at 
the  time  of  method  promulgation,  EPA 
proposes  to  ratify-  the  Champia  par\-ula 
Reproduction  Test  method. 

5.  Mysidopsis  bahia  Survival.  Growth, 
and  Fecundity  Test 

The  Mysidopsis  bahia  Sur\ival. 
Grovrth,  and  Fecundity  Test  uses  three 
test  endpoints  to  evaluate  toxicity: 
survival,  growth,  and  fecundity  (or 
reproduction).  The  survival  and  growth 
endpoints  are  required  endpoints  and 
specific  test  acceptability  criteria  for 
these  endpoints  must  be  met  (80% 
survival  and  mean  weight  of  0.20  mg  in 
the  control  treatment)  to  produce  a  valid 
test.  The  fecundity  endpoint  is  optional 
and  may  be  used  if  the  test  acceptability 
criterion  for  fecundity  (egg  production 
by  50%  or  more  of  control  females)  is 
met.  Failure  to  meet  the  test 
acceptability  criterion  for  fecundity 
does  not  invalidate  a  test  but  means  that 
the  fecundity  endpoint  may  not  be  used 
in  calculating  test  results.  In  the  WET 
Variability  Study.  97.7%  of  tests  met  the 
required  test  acceptability  criteria  for 
survival  and  growth,  but  only  50%  of 
tests  met  the  test  acceptability  criterion 
for  fecundity.  While  failure  to  generate 
fecundity  data  does  not  invalidate  a  test, 
it  may  affect  the  sensitivity  of  the 
measurement.  Researchers  have  shown 
that  the  fecundity  endpoint  is  often  the 
most  sensitive  endpoint  and  that  the  test 
most  effectively  estimates  the  chronic 
toxicity  of  effluents  when  all  three 
endpoints  are  used  (Lussier  et  al..  1999). 
EPA  proposes  to  ratif\-  the  Mysidopsis 
bahia  Survival.  Growth,  and  Fecundity 
Test  method  with  an  additional 
modification  to  improve  the 
performance  of  the  method.  EPA 


proposes  to  add  guidance  to  improve 

the  success  of  obtaining  fecundity  data. 
The  specifics  of  the  proposed  niPthnd 
manual  changes  to  implement  this 
modification  arc  detailed  in  the 
document  titled.  Proposed  Changes  tn 
Whole  Effluent  Toxicity  Method 
Manuals  (USEPA.  2001d)  The 
additional  guidance  would  recommend 
optimizing  temperature,  feeding,  and 
organism  densities  during  the  seven-day 
pre-test  holding  period  and  during  the 
testing  period  These  factors  are  critical 
to  the  success  of  the  fecundity  endpoint. 
because  they  control  the  rate  of  m\si(i 
development  and  maturation.  While 
these  factors  are  typically  controlled 
during  the  testing  period,  equal 
attention  should  be  paid  to  these  factors 
during  the  pre-test  holding  peruKl  to 
ensure  ma.ximum  mvsid  development. 
Lussier  et  al  (1999)  found  that  by 
increasing  holding  temperature  and  test 
temperature  frtjm  26^C  ±  1  "C  to  26'-C- 
27''C  and  maintaining  holding  densities 
at  <10  organisms/L.  the  percentage  of 
tests  meeting  the  test  acceptability 
criteria  for  fecundity  increased  from 
60%  to  97%. 

With  the  exception  of  the  low- 
successful  test  completion  rate  for  the 
fecundity  endpoint,  other  test  method 
performance  measures  evaluated  m  the 
WET  Variability  Study  for  the 
Mysidopsis  bahia  Survival.  Growth,  and 
Fecundity  Test  were  acceptable  No 
false  positives  were  observed  for  the 
method,  the  successful  test  completion 
rate  was  97  7%  for  the  survival  and 
growth  endpoints,  and  interlaboratnrv 
variability  (%CV)  was  41.3%  for  the 
growth  IC25  endpoint  (Table  2).  No 
interlaborator\-  precision  data  were 
reported  for  the  Mysidopsis  bahia 
Survival.  Growth,  and  Fecundity  Test 
method  at  the  time  of  method 
promulgation;  therefore  interlaboratorx 
precision  data  from  the  WET  \ariahilit\ 
Study  could  not  be  compared  to 
previously  cited  values  for  this  method 
(Table  3).  While  interlabnratory 
variability  for  this  method  is  higher  than 
for  most  other  methods  reported  in  the 
study,  it  is  within  the  range  of 
interlaboratory-  CVs  (34%  to  44.2%) 
cited  for  other  WET  methods  at  the  time 
of  promulgation  (Table  3)  It  is  also 
within  the  range  of  interlaboratory-  CVs 
reported  for  chemical  methods 
approved  at  40  CFR  part  136  (USEPA. 
1991b).  Therefore.  EPA  reaffirms  the 
conclusions  that  this  method  is 
applicable  for  use  in  NPDES  permits  (60 
FR  53529;  October  16,  1995). 

6.  Selenastrum  capricornutum  Growth 
Test 

In  the  WET  Variability  Study  the 
Selenastrum  capricornutum  Grouih 


Test  method  was  conducted  with  and 
without  the  addition  of 
eth\  lenediaminetetraacetic  acid  (EDTA), 
In  the  approved  Selenastrum 
capricornutum  Growth  Test  method. 
EDT.\  is  an  optional  component  of  the 
nutrient  mixture  that  is  added  to  test 
and  control  treatments,  While  algal 
growth  is  enhanced  by  the  addition  of 
EDTA.  the  method  recommends 
excluding  EDTA  from  the  nutrient 
mixture  when  testing  samples  that  may 
contain  metals  EDTA  is  a  chelating 
agent  that  effectively  binds  metals. 
thereby  potentially  reducing  the  toxic 
efffKt  of  metals  present  in  the  analyzed 
sample  Because  the  presence  of  metals 
in  WET  samples  is  often  unknown  at  the 
time  of  testing,  laboratories  often 
conduct  the  Selenastrum  capricornutum 
Growth  Test  method  without  the 
addition  of  EDTA. 

Results  h-om  the  WET  Variability 
Study  revealed  that  Selenastrum 
capricornutum  Growth  Test  method 
performance  was  substantially  better 
when  EDTA  was  added  to  the  nutrient 
mixture  than  when  it  was  excluded.  No 
ffilse  positives  were  observed  when 
KDTA  was  used,  but  2  of  the  6  blank 
samples  (33.3%)  analyzed  without 
EDT.'K  produced  false  positive  results 
iUSEP.^.  2001a)  Interlaboratory 
variabilitv  of  the  Selenastrum 
capricornutum  Growth  Test  method  was 
also  much  lower  with  EDTA  (34.3%) 
than  without  EDTA  (5H  ,S%).  When 
conducted  with  KDT.A  the  Selenastrum 
capricornutum  Growl h  Test  method 
exhibited  interlaborator\-  precision 
similar  to  other  (  hronic  methods 
evaluated  m  the  WET  Variability  Study 
No  interlaboraton,  precision  data  were 
reported  for  the  .Selenastrum 
capricornutum  Growth  Test  method  at 
the  time  of  method  promulgation,  so 
interlaboratory  precision  data  from  the 
WET  Variability  Study  could  not  be 
I  om pared  to  previously  cited  values  for 
this  method  When  compared  to 
interlaboratory  precision  cited  for  other 
WET  test  methods  at  the  time  of 
promulgation,  the  Selenastrum 
capricornutum  Growth  Test  method 
(conducted  with  EDTA)  was  well  within 
the  range  (Table  3). 

The  successful  test  completion  rale  of 
the  Selenastrum  capricornutum  Growth 
Test  method  was  low  for  tests 
conducted  with  and  without  EDTA 
(63.6%  and  65.9%.  respectively), 
however,  the  low  successful  test 
completion  rates  were  in  part  due  to 
laboratnr\  inexperience  in  using  both 
the  with  and  without-EDTA  techniques. 
Two  laboratories  that  cultured 
organisms  without  EDTA  and  generally 
conducted  tests  without  EDTA  showed 
poor  successful  test  completion  rates 
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(failing  eight  of  eight  test.s)  when  EDT.A 
was  used.  These  laboratories  faileii  <ill 
eight  tests  mnriurted  with  EDT.A  and 
passed  all  but  one  test  (seven)  without 
EDTA  When  these  two  laboratories 
were  removed  from  thf  analvsis.  the 
successful  test  completion  rate  for  tests 
conducted  with  EDT.A  inc  rea-^ed  to 
77.8%. 

Based  on  WET  Variability  Study 
results.  EP.\  proposes  to  ratify  the 
Selenastrum  capricornutum  Growth 
Test  method  with  a  modificati(jn  to 
recommend  the  addition  of  EDTA  to  the 
nutrient  mixture  added  to  ( ontrul  and 
test  treatments.  The  specifics  of  the 
proposed  method  manual  changes  to 
implement  this  modification  are 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effluent 
Toxicitv  Method  Manuals  (USEPA. 
200ld)  This  method  mf)dification  v\ill 
improve  overall  test  method 
performance  by  reducing  false  positives 
and  increasing  interlaborator\-  precision. 
EP.A  also  believes  that  recommending 
the  use  of  EDT.A  will  improve 
successhil  test  completion  rates  for  the 
method  as  laboratories  consistenth' 
culture  and  test  with  EDTA   In  addition 
to  improving  test  method  performanov 
the  method  modification  to  recommend 
the  use  of  EDT.-\  is  consistent  with  other 
established  Selenastrum  {apricornutum 
toxicitv  testing  protocols  Both  .ASTM 
(1992)  and  Environment  Canada  (1992) 
methods  for  toxicity  testing  using 
Selenastrum  capricornutum  r'^commend 
the  use  of  EDTA 

EP.-\  recognizes  that  the  proposed 
modification  to  the  Selenastrum 
capricornutum  Cirowth  Ti^st  method 
'may  cause  the  method  to  und^•r^•stlmate 
the  toxicity  of  metals.  EP.-\  believes, 
however,  that  this  modification  is 
necessarv  to  ensure  adequate 
performance  of  the  Selenastrum 
capricornutum  Growth  Test  method 
EPA  also  believes  that  under 
appropriate  implementation  of  the  WET 
program,  this  modification  will  not 
significantly  reduce  environmental 
protection.  The  Technical  Support 
Document  for  Water  Qualitv-based 
Toxics  Control  i  USEPA.  1991b) 
recommends  that  permitting  decisions 
be  based  on  testing  using  a  minimum  of 
three  species  representing  three 
different  ph\la  (e.g..  a  fish,  invertebrate, 
and  plant).  This  recommendation  is 
based  on  the  recognition  that  species 
differ  in  their  sensitivity  to  toxu  ants.  By 
using  a  batterv-  of  species  to  test  the 
toxicity  of  an  effluent,  permitting 
decisions  can  be  made  to  protect  the 
most  sensitive  species  tested  I'sing  this 
approach,  the  addition  of  EDT.\  in  the 
Selenastrum  capricornutum  (Jrowth 
Test  method  would  affect 


environmental  protection  onlv  when 
Selenastrum  (apricornutum  is 
determined  to  be  the  most  sensitive 
species  and  when  the  effluent  contains 
metals  whose  toxicity  is  reduced  bv  the 
addition  of  EDTA  This  situation  should 
be  infrequent,  and  result  in  only  minor 
decreases  in  test  sensitivity.  Geis  et  al. 
(2000b)  showed  that  Ceriodaphnia 
dubia  was  more  sensitive  than 
Selenastrum  capricornutum  to  three  of 
five  metals  tested  (copper,  nickel,  and 
cadmium),  and  Selenastrum 
capricornutum  was  onlv  slightlv  mor<^ 
sensitive  than  Ceriodaphnia  dubia  to 
zinc  and  lead. 

7.  Holmesimysis  costata  Acute  Test 

Holmesimysis  costata  is  a  Pacific 
coast  mysid  spe<:ies  that  was  elevated 
from  the  supplemental  species  list  in 
the  previous  acute  method  manual  and 
added  to  the  list  (jf  approved  acute 
toxicitv  test  species  at  the  time  of  the 
WET  final  nile  (60  PR  5.3529;  October 
If).  1995)  This  species  was  added  in 
response  to  comments  that  the 
recommended  test  species  in  the  acute 
method  manual  did  not  include  anv 
invertebrate  species  indigenous  to 
Pacific  coastal  waters.  One  commenter 
also  submitted  data  showing  that 
Holmesimysis  costata  was  at  least  as 
-ensitive  to  toxicants  as  the 
recommended  acute  toxicitv  test 
species.  Based  on  these  comments,  the 
acute  method  manual  was  modified  to 
add  a  footnote  listing  Holmesimvsis 
costata  as  an  acceptable  species  for  use 
with  the  Mysidopsis  bahia  Acute  Test 
procedures  The  footnote  to  the  table  of 
te.st  conditions  for  the  Mvsidopsis  bahia 
Acute  Test  states  that     Holmesimysis 
costata  can  be  used  w  ith  the  test 
conditions  in  this  table,  except  at  a 
temperature  of  12'('.  instead  of  20  C  or 
25^C.  and  a  salinity  of  J2%o-34%o. 
instead  of  5%o-30%o.  where  it  is  the 
required  test  organism  in  discharge 
P'Tinits."  Because  the  acute  method 
manual  was  incorporated  by  reference 
in  the  final  rule,  thf  incorporation  of 
this  footnote  established  Holmesimvsis 
costata  as  an  appro\  ed  acute  toxicity 
test  species.  The  WET  final  rule  (60FR 
53529:  October  16.  1995)  clarified  this 
bv  stating  that    EPA  accepts  the  use  of 
*    *    '  Holmesimysis  costata  in  place  of 
Mysidopsis  bahia,  with  the  same  test 
conditions  (except  at  a  temperature  of 
12'C,  instead  of  20"C  or  25  C],  and  a 
salinity  of  32%o-34%o,  instead  of  5%o- 
30%o)." 

EPA  decided  to  evaluate  the 
Holmesimv  sis  (  ostata  Acute  Test 
method  in  the  WET  Variability  Study 
according  to  the  protocol  as  the  method 
was  promulgated,  i.e..  using  the  test 
conditions  for  Mysidopsis  bahia  (except 


at  a  temperature  of  12"C.  instead  of  20°C 
or  25"C,  and  a  salinity  of  32%o  to  34%o. 
instead  of  5%o  to  30%o).  Sufficient 
participant  laboratory  support,  however, 
was  not  available  to  conduct 
interlaboratory  testing  of  the 
Holmesimysis  costata  Acute  Test 
method  within  the  time  frame  of  the 
study.  In  addition  to  the  referee 
laboratory,  only  two  laboratories 
submitted  the  necessary  quality  control 
information  to  prequalif\'  for 
participation  in  the  interlaboratory 
study  of  this  method.  This  method  is 
required  only  in  NPDES  permits  issued 
in  California,  so  few  laboratories 
currently  conduct  this  test  routinely. 
Due  to  insufficient  laboratory  support 
and  failure  to  meet  the  study's  data 
quality  objective  of  a  minimum  of  six 
laboratories,  EPA  canceled 
interlaboratory  testing  of  the 
Holmesimysis  costata  Acute  Test 
method.  Though  interlaboratory  testing 
was  canceled,  the  referee  laboratorv  did 
attempt  to  conduct  single-laboratory 
testing  of  the  Holmesimysis  costata 
Acute  Test. 

During  the  WET  Variability  Study,  the 
referee  laboraton,-  initiated  five 
Holmesimysis  costata  acute  tests.  The 
referee  laboratory  did  not  initiate 
additional  tests  due  to  difficulties  in 
obtaining  test  organisms.  luvenile 
Holmesimysis  costata  used  for  testing 
are  generally  obtained  from  field- 
collected  gravid  females.  The  referee 
laboratory  was  unable  to  collect 
sufficient  numbers  of  gravid  females 
during  most  of  the  time  frame  for  the 
WET  Variability  Study  (September  1999 
through  April  2000).  Of  the  five  tests 
that  were  initiated,  none  successfully 
met  test  acceptability  criteria  and 
required  test  conditions.  Three  tests 
failed  to  meet  test  acceptability  criteria 
for  control  survival,  and  two  tests  failed 
to  meet  requirements  for  the  age  of  test 
organisms  (all  within  24  hours).  These 
test  failures  demonstrated  the 
inadequacy  of  Mysidopsis  bahia  Acute 
Test  procedures  for  use  in  conducting 
acute  tests  with  Holmesimysis  costata. 
EPA  has  since  concluded  that  modified 
test  procedures  are  needed  for 
successful  conduct  of  the  Holmesimysis 
costata  Acute  Test.  These  modifications 
include  more  detailed  organism 
collection  and  holding  procedures, 
specific  dilution  water  requirements, 
revised  temperature  requirements,  and 
less  restrictive  test  organism  age 
requirements. 

Today,  EPA  proposes  to  withdraw 
Holmesimysis  costata  as  an  acceptable 
species  for  use  in  the  Mysidopsis  bahia 
Acute  Test  method  and  proposes  a 
separate  Holmesimysis  costata  Acute 
Test  method.  This  proposal  would  add 
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to  the  acute  method  manual  a  table  of 
test  conditions  specific  to  Holmesimysis 
costata  and  information  in  Appendix 
A. 3  on  the  morphology,  taxonomy, 
collection,  holding,  culturing.  feeding, 
and  testing  of  Holmesimysis  costata. 
The  specifics  of  the  proposed 
Holmesimysis  costata  Acute  Test 
method  and  the  method  manual  changes 
necessary  to  implement  the  addition  of 
this  method  are  detailed  in  the 
document  titled,  Proposed  Changes  to 
Whole  Effluent  Toxicity  Method 
Manuals  (USEPA,  2001d). 

The  proposed  Holmesimysis  costata 
Acute  Test  method  is  based  on  method 
development  data  from  the  California 
Water  Resources  Control  Board's  Marine 
Bioassay  Project  (State  Water  Resources 
Control  Board,  1990)  and  from  peer- 
reyiewed  literature  (Martin  et  al.,  1989, 
Hunt  et  al.,  1997).  These  data  show  that 
given  the  appropriate  test  procedures 
and  test  conditions,  the  Holmesimysis 
costata  Acute  Test  can  produce  reliable 
and  sensitive  toxicity  results  with 
adequate  precision.  Single-laboratorv' 
testing  of  zinc  with  the  Holmesimysis 
costata  Acute  Test  method  yielded 
intralaboratorx'  precision  (CVs)  of  19% 
and  23%  in  48-h  and  96-h  acute  tests, 
respectively.  Multi-laborator\'  testing  of 
zinc  with  the  Holmesimysis  costata 
Acute  Test  method  yielded 
interlaboratory  precision  (CVs)  of  24% 
and  1%  in  2  separate  trials. 

In  addition  to  the  proposed 
Holmesimysis  costata  Acute  Test 
method.  EPA  requests  comment  on  the 
applicability  of  similar  methods 
published  by  voluntary  consensus 
standard  bodies.  A  mysid  toxicity  test 
method  with  specific  test  procedures  for 
Holmesimysis  costata  is  published  in 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  (APHA  et  al.. 
1998),  and  a  West  Coast  mysid  toxicity 
test  method  is  published  by  the 
Americem  Society  for  Testing  and 
Materials  (ASTM,  1993).  EPA  does  not 
believe  that  these  methods  from 
voluntarv'  consensus  standard  bodies 
provide  the  detailed  requirements 
necessan,-  for  routine  use  in  compliance 
monitoring,  so  EPA  is  proposing  a  new 
Holmesimysis  costata  Acute  Test 
method  for  inclusion  in  EPA's  acute 
method  manual  (USEPA,  1993b).  EPA 
invites  comment,  however,  on  whether 
to  approve  the  other  organizations' 
testing  procedures,  including  comment 
on  their  use  for  compliance  monitoring. 

rv.  Regulatory  Requirements 

A.  Executive  Order  12866— Regulatory- 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 


must  determine  whether  a  regulator)- 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order 
The  Executive  Order  defines 
"significant  regulator)  action  '  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
economy  of  SI 00  million  or  more  or 
adversely  affect  in  a  material  wav  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  othenvise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  \h^' 
budgetarv'  impact  of  entitlements 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order  " 

Pursuant  to  the  terms  of  Executivt^ 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatorv  action  "  Therefore,  thiv 
action  is  not  subject  to  OMB  review 

3  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (I'MR^M,  Pubiit 
Law  104-^.  establishes  rn^quirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.\ 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  '  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments   in  the  ag,uregHt<' 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year  Before 
promulgating  an  EP.A  rule  for  which  a 
written  statement  is  needed,  section  2()"i 
of  the  UMR.^  generallv  requires  V.P.\  to 
identify-  and  consider  a  reasonable 
number  of  regulatory  alternatives  aiui 
adopt  the  least  costly,  most  t ust- 
effective  or  least  burdensome  allernatne 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effectne 
or  least  burdensome  allernativo  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted   Befon-  FP.-\ 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
goverrmients,  it  must  have  de\ eloped. 


under  section  ^O.-i  of  the  L  MRA.  a  small 
government  agene  \  plan  The  plan  must 
provide  for  the  notification  of 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
eovernmenls  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulaton  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements, 

EPA  has  determined  that  today's 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments. 
in  the  aggregate,  or  the  private  sector  in 
anv  one  vear.  Today's  rule  proposes 
revisions  to  WET  test  methods  that  are 
currently  approved  for  use  in  NPDES 
l)prmits  and  certification  of  Federal 
Ik  nnse*.  under  the  CWA.  The  revisions 
are  minor  and  the  cost  to  implement 
them  is  minimal.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  sienifit  antK  or  uniquely  affect 
small  government-  it  would  not 
significantly  affect  them  because  any 
incremental  rn<:ts  incurred  are  minimal. 
and  it  would  mt  i.niquely  affect  them 
because  it  would  affect  entities  of  all 
sizes  required  to  test  for  whole  effluent 
toxK  it\  h\  A  regulatory  authority  the 
s.iin-    Further,  whole  effluent  toxicity 
mnnitonng  by  small  entities  is  generally 
expected  to  be  less  frequent  than  such 
monitoring  by  larger  entities.  Therefore. 
toda\  s  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMR.\ 

C.  Regulator}-  Flexibility  Act  IRFAI.  os 
Amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  5  US.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  anv  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
ir  anv  other  stature  unless  the  agency 
(  ertifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  imparts 
of  todav  s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  a  small  business 
as  defined  by  the  U.S.  Small  Business 
.\dministration  definitions  at  13  CFR 
121  JOl;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
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than  50.000.  and  (3)  a  small 
organization  that  is  anv  not-for-profit 
enterpriso  vvhu  h  i.s  indeppndently 
owned  and  operated  and  is  not 
dominant  in  its  field 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certif\'  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  proposes  revisions 
to  U'ET  test  methods  that  are  currently 
approved  for  use  in  NPDE.S  permits  and 
certification  of  Federal  licenses  under 
the  CAVA  The  revisions  are  minor  and 
the  cost  to  implement  them  is  minimal. 
The  proposed  revisions  are  intended  to 
improve  the  performance  of  WET  tests, 
and  thus  increase  confidence  in  the 
reliability  of  the  results  obtained  using 
the  test  methods.  EPA  estimates  that  any 
incremental  costs  associated  with  the 
proposed  revisions  would  be  alleviated 
by  a  potential  reduction  in  retestin^  that 
may  result  from  improved  test 
performance  and  increased  confidence 
in  the  reliability  of  testing  results.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts 

D  Papenvork  Reduction  Act 

This  action  does  not  impose  an 
informatirm  collection  burden  under  the 
provisions  of  the  Paperwork  Rrduction 
Act.  44  U.S.C.  3501  et  seq  It  does  not 
contain  any  information,  cnllectiop. 
reporting,  or  record  keeping 
requirements 

Burden  mean>  the  trital  time,  effnrl.  or 
financial  resources  e.xpended  bv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agenc:y  This  includes  the  time 
needed  to  re\ievv  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  r)f 
collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
e.xisting  wavs  to  complv  with  anv 
previously  applicable  instructions  and 
requirements,  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  (  ollection  of 
information:  and  transmit  or  otherwise 
disclose  the  informatujn 

An  Agency  mav  not  cfinduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OWB 
control  number  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15 


E.  National  Technology-  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  vuhintarv  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  \'oluntar\-  consensus 
standards  are  technical  standards  {e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practice's)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTA^\  directs  EPA  to 
provide  Congress,  through  QMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Today's  action  would  revise  existing 
EPA  WET  test  methods  and  add  a  new 
Holmesimysis  costata  Acute  Test 
method.  For  the  methods  that  EPA  is 
proposing  to  revise,  the  Agency  did  not 
conduct  a  search  to  identify  potentially 
applicable  voluntary  consensus 
standards,  because  the  revisions  EPA 
proposes  today  would  merely 
incorporate  more  specific  ity  and  detail 
into  already  approved  EPA  test 
methods.  EPA  invites  comment, 
however,  on  the  extent  to  which 
voluntary  consensus  standard 
organizations'  methods  would  be 
consistent  with  the  EPA  methods  for 
which  revisions  are  proposed  today.  For 
the  new  Holmesimysis  costata  Acute 
Test  method,  the  Agencv  reviewed 
applicable  voluntary  consensus 
standards  and  identified  two  mvsid 
methods  (A.STM,  144,^.  APHA  et  al.. 
1998)  that  provide  specific  test 
procedures  for  use  v.  'th  Holmesimysis 
costata.  While  EPA  requests  comment 
on  the  applicability  of  these  voluntary 
consensus  standards,  the  Agencv  does 
not  believe  that  these  methods  would 
provide  the  additional  detailed 
requirements  EP.\  proposes  today.  For 
this  reason.  EPA  proposes  a  new  EPA 
Holmesimysis  costata  Acute  Test 
method  EPA  welcomc^s  c;omments  on 
this  aspect  of  the  proposed  rulemaking 
and.  specifically,  invites  the  public  to 
identify  potent ially-applic;able 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

F.  Executive  Order  1304.', — Protection  of 
Children  Fmm  Environmental  Health 
Frisks  and  Safetv  Ri.>ks 

Executive  Order  13045  (62  FR  19885, 

April  2:^.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 


Order  12866.  and  (2)  ccmcerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  the  Executive  Order 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866,  nor  does  it  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

G.  Executive  Order  131  75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249;  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  defined  in  Executive  Order  13175. 
Today's  proposed  rule  would  revise 
WET  test  methods  that  are  currently 
approved  for  use  in  NPDES  permits  and 
certification  of  Federal  licenses  under 
the  CWA.  The  revisions  are  minor  and 
the  cost  to  implement  them  is  minimal. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175.  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments.  EPA  specifically 
solicits  comment  on  this  proposed  rule 
from  tribal  officials. 

H.  Executive  Order  13132 — Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255;  August  10, 
1999),  requires  EPA  to  develop  an 
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accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
proposes  revisions  to  VVET  test  methods 
that  are  currently  approved  for  use  in 
NPDES  permits  and  certification  of 
Federal  licenses  under  the  CVVA.  The 
revisions  are  minor  and  the  cost  to 
implement  them  is  minimal.  Thus, 
Executive  Order  13132  does  not  applv 
to  this  rule.  In  the  sprit  of  Executive 
Order  13132,  and  consistent  with  EPA 
policv  to  promote  communications 
between  EPA  and  State  and  local 
governments,  EPA  specifically  solicits 
comment  on  this  proposed  rule  from 
State  and  local  officials. 

/  Executive  Order  13211— Energy- 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supply.  Distribution,  or  Use"  (66 
PR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  We  invite  your  comments  on 
how  to  make  this  proposed  rule  easier 
to  understand.  For  example,  have  we 
organized  the  material  to  suit  your 
needs?  Are  the  requirements  in  the  rule 
clearly  stated?  Does  the  rule  contain 
technical  language  or  jargon  that  isn't 
clear?  Would  a  different  format 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing)  make  the  rule 
easier  to  understand?  Would  more  (but 
shorter)  sections  be  better?  Could  we 
improve  clarity  by  adding  tables,  lists. 
or  diagrams?  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 


V.  Request  for  Comments  and  Available 
Data 

EPA  requests  public  comments  on 
this  proposed  rule,  EPA  invites 
comment  on  the  technical  merit, 
applicabilitv.  and  implementation  of  the 
specific  WET  test  method  changes 
included  in  this  proposal  EP.^  also 
invites  comments  on  the  ratification  nf 
the  methods  listed.  EPA  encouragiis 
commenters  to  provide  copies  of 
supporting  data  and/or  references  cited 
in  comments. 

EPA  recognizes  that  stakeholders 
continue  to  have  concerns  over  a  variety 
of  issues  related  to  implementation  of 
whole  effluent  toxicity  controls  through 
NPDES  permits.  Todav's  notice, 
however,  invites  comments  only  on  the 
conduct  of  WET  test  methods  and  not 
on  the  implementation  of  WET  r ontrol 
strategies  through  NPDES  permits   EP.^ 
is  interested  in  comments  on  the  cxtcnl 
to  which  some  aspect(s)  of  the  technu  al 
components  of  the  method  revisions 
proposed  today  may  affect 
implementation  of  WET  control 
strategies.  For  example,  todav's  notice 
solicits  comments  related  to  the 
propo.sed  application  of  pen  ent 
minimum  significant  differenc  e  (PMSD1 
approaches  to  evaluate  the  precision  of 
VVET  test  results  (see  Section  B  below). 
Application  of  the  PMSD  approach  is 
intended  to  control  the  within-test 
variability  in  WET  methods 
Nationwide,  however,  NPDES  agencies 
have  implemented  other  concepts,  such 
as  limits  on  CVs  to  control  for  within- 
test  variability  rather  than  the  PMSD 
concepts  about  which  EPA  solicits 
comment  today.  It  is  not  EP.\s  nb)ective 
to  create  conflict  with  the  (  urrent 
implementation  of  WET  control 
strategies  that  do  not  presently  applv 
the  PMSD  concepts,  but  instead  to 
enhance  ongoing  implementation  efforts 
by  providing  an  additional  review  step 
for  WET  test  results  to  promote  WET 
test  precision.  To  the  extent  that 
application  of  the  PMSD  concepts  (  luild 
result  in  conflicts  with  the  current  .md 
ongoing  WET  implementation.  V.]\\ 
invites  comments  on  how  to  amclioratt' 
any  such  adverse  effects  on  WET 
implementation. 

A.  pH  Drift 

In  particular.  EPA  requests  ((inuncnt.v 
and  available  data  to  support  or  refute 
test  method  changes  related  to  pH  drift 
(see  Section  III  B  3.b)   EPA  requests  that 
commenters  provide  any  data  that  show 
the  value  of  proposed  pH  (  ontrol 
measures  in  situations  where  ammonia 
or  other  pH-dependent  toxicants  arc  not 
present.  EPA  specifically  requests 
chronic  toxicity  data  from  parallel 


controlled-pH  and  uncontrcilifd  [)H 
tests  on  well-trt'aled  municipal  or 
industrial  effluents.  Such  data  should 
include  raw  toxicity  test  data  sheets, 
ammonia  measurements  on  tested 
samples  and  d.ul\  initial  and  final  pH 


measurt^mrnt^ 


h  list  treatment. 


EPA  also  requt  v!-  ,\„;,<  tmm  multiple 
test"-  (  ondui  ti'ti  I  -ii  ...  i:i'.  I'ti  effluent  over 
tiiin'  t( :  di'iiii iii'^'i ni>    I  ';t'nd  of 
ar1if.K  ludl  toxicity  due  to  pH  drift  in 
that  effluent   Data  sets  should  include 
full  strength  effluent,  as  well  as  a  range 
of  effluent  concentrations  and  a  dilution 
water  control.  Electronic  as  well  as  hard 
copy  formats  of  raw  test  data  and 
statistical  analysis  are  encouraged. 
Though  EPA  continues  to  search  for  and 
m.n  \  (M  d<'\elop  data  supporting  the 
need  fur  procedures  to  control  pH  drift 
in  the  absence  of  ammonia  or  other  pH- 
dependent  toxicants,  if  sufficient  data 
are  not  available  at  the  time  of  final 
action  on  today's  proposal.  EPA  may  not 
incorporate  changes  to  the  methods 
beyond  the  1996  guidance  in  the  final 
rule. 

B  Percent  Minimum  Significant 

Difference 

The  percent  minimum  significant 
difference  (PMSD)  is  a  measure  of 
wilhin-test  variability  and  test 
sensitivity  T!i<  I'MSD  for  a  given  WET 
tist  (  Hii  hi-  ill  fimi  as  the  smallest 
pcri  t'litrtgi  ditfiTfiu  e  between  the 
control  and  a  treatment  (an  e'^Huent 
dilution)  that  could  be  declared  as 
statisticalU  significant.  As  test 
variability  im  n-.i^'v  the  ability  of  a  test 
to  detect  small  toxic  effects  diminishes 
and  the  test  becomes  a  less  sensitive 


miM^uri' 


if  'i 


itv.  Appendix  C  of  the 


WET  inrihnd  manuals  (USEPA,  1994a; 
USEPA.  1994b)  describes  the 
calculation  of  the  minimum  significant 
difference  (MSD).  The  PMSD  is  simply 
the  MSD  expressed  as  a  percentage  of 
the  control  response  (i.e..  PMSD  =  MSD/ 
control  mean  *  100). 

In  ]\m>'  2000  EPA  published  guidance 
in  WKT  test  v.iriability  that 
recommended  placing  upper  and  lower 
bounds  on  the  PMSD  to  control 
variabilitv  and  ensure  a  specified  range 
of  test  sensitivity  (USEPA,  2000d).  This 
guidance  derived  lower  and  upper 
bounds  as  the  lOlh  and  90th  percentiles, 
respectively,  of  PMSDs  from  a  large 
number  of  reference  toxicant  tests 
Based  on  this  guidance,  tests  for  which 
the  PMSD  exceeds  an  upper  bound 
would  be  conducted  again  (with  a 
newly  collected  sample),  if  the  test  leads 
to  a  decision  that  there  is  no  significant' 
toxicity  at  the  concentration  identified 
in  the  permit  as  a  limit  ("Instream 
Waste  Concentration"  (!WC)  or 
Receiving  Water  Concentration").  This 
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guidance  also  applies  lower  PMSD 
bounds  for  the  purpose  of  determining 
the  no  observed  effect  concentration 
(NOEC).  The  purpose  of  the  lower 
PMSD  bound  is  to  avoid  declaring  as 
"significant"  toxic  effects  that  are 
smaller  than  those  that  can  generally 
and  routinely  be  detected  by  the  method 
as  currently  conducted  bv  qualified 
laboratories,  Applicaticin  of  a  lower 
bound  does  not  imply  that  EPA  has 
knowledge  that,  or  considers  that, 
percent  differences  smaller  than  the 
lower  bound  represent  non-tnxn  effects. 
The  lower  bound  PMSD  is  used  here  not 
as  a  threshold  for  toxicity  but  as  a 
measure  of  method  precision 

Today,  EPA  seeks  comment  un 
proposing  to  require  the  applic;atu)n  of 
the  upper  and  lower  PMSD  bounds  for 
sublethal  endpoints  in  the  (1) 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test.  (2)  Fathead  Minnow 
Larval  Survival  and  Growih  Test;  (3) 
Mysidopsis  bahia  Survival.  Growth,  and 
Fecundity  Test,  and  (4)  Inland 
Silverside  Larval  Survival  and  CJrowth 
Test,  The  proposed  requirement  would 
apply  to  the  determination  of  the  NOEC 
and  LOEC  (lowest  observed  effect 
concentration)  for  sublethal  endpoints 
in  multi-concentration  tests.  In  the 
proposed  application,  the  upper  and 
lower  PMSD  bounds  would  be  used  to 
determine  when  a  treatment  differs 
significantly  from  the  control  treatment 
Any  test  treatment  with  a  percentage 
difference  from  the  control  (i.e  .  (mean 
control  response — mean  treatment 
response!/  mean  control  response  *  100) 
that  is  greater  than  the  upper  PMSD 
bound  would  be  considered  as 
significantly  different  .^nv  test 
treatment  with  a  percentage  difference 
from  the  control  that  is  less  than  the 
lower  PMSD  bound  would  not  b«:> 
considered  as  significantly  different 
The  specifics  of  method  manual  changes 
proposed  to  institute  the  required 
application  of  PMSD  bounds  are 
detailed  in  the  document  titled. 
Proposed  Changes  to  Whole  Effiuent 
Toxicity  Method  Manuals  (USEPA. 
200ld)  The  PMSD  procedures  about 
which  EPA  invites  comment  todav 
would  not  preclude  application  of  the 
current  recommended  guidance  (I'SEPA 
2000d)  on  PMSD  bounds  because 
today's  proposed  prf)cedures  are  less 
restrictive  than  the  guidance 
recommendation  EPA  will  consider 
using  additional  sources  of  data  for 
developing  lower  and  upper  bounds  for 
PMSD.  including,  but  not  limited  to. 
data  from  EPAs  VVET  Vanabilitv  Study 
(L'SEPA,  20Gla) 

EPA  considered  the  appropriateness 
of  requiring  PMSD  bounds  for  the 
growth  endpoints  of  the  Sheepshead 


Minnow  I^arval  Survival  and  Growth 
Test  and  the  Seienastrum 
capricornutum  (Jrowth  Test.  At  this 
time.  EP.^  docs  not  believe  that 
recjuiring  PMSD  bounds  for  these  test 
methods  would  be  appropriate  because: 
(a)  These  methods  appear  to  achieve 
smaller  PMSDs  than  the  other  chronic 
methods  (USEPA  2000d),  and  (b)  the 
PMS[3  bounds  for  these  methods 
(USEPA  2000d)  would  be  based  upon 
fewer  labf)ratories  and  tests  (albeit  a 
substantial  number)  than  the  PMSD 
bounds  for  the  methods  for  which  EPA 
invites  comment  todav  EPA  also 
considered  the  appropriateness  of 
PMSD  bounds  for  the  survival 
endpoints  of  test  methods  for  chronic 
toxicity,  and  test  methods  for  acute 
toxicity  At  this  time.  EPA  does  not 
believe  that  imposing  PMSD  bounds  for 
the  survival  endpoints  would  be 
necessarv'  because  precision  for  survival 
endpoints  appears  to  be.  in  most  cases, 
better  than  precision  for  sublethal 
endpoints  (L'SEPA  20()0d)  EPA  seeks 
comment  on  the  appropriateness  of 
imposing  PMSD  bounds  for  four  test 
methods  and  for  sublethal  endpoints. 

EPA  considered  other  measures  of  test 
precision,  including  the  standard 
deviations  and  coefficients  of  variation 
for  treatments  and  control.  MSD.  and 
the  mean  square  for  error  from  the 
analvsis  of  variance  of  treatment  effects 
(I'SEPA  1994a.  1994b).  EPA  considers 
the  PMSD  to  be  the  measure  that  would 
be  most  easily  understood  and  that 
could  be  directly  applied  to 
determination  of  .\'()EC  and  LOEC 
values.  The  PMSD  quantifies  the 
smallest  percentage  difference  between 
the  control  and  a  treatment  (effluent 
dilution)  that  could  be  declared  as 
statistically  significant.  It  thus  includes 
exactly  that  vanabilitv  affecting 
determination  of  the  NOEC  and  LOEC. 
The  CV  for  the  control  or  any  one 
treatment,  or  for  selected  treatments, 
represents  only  a  portion  of  the 
variability  affecting  the  NOEC.  LOEC. 
and  point  estimates.  Some  State  or 
Regional  WET  programs  have 
requirements  un  the  CV  for  the  control 
and  the  treatment  representing  the  IWC 
concentration  Such  requirements  can 
provide  finer  control  over  the  variability 
influencing  a  c  omparison.  especially  a 
direct  comparison  between  the  control 
and  the  IWC  treatment.  The  PMSD 
upper  hound  provides  control  over  the 
average  variability  and  would  be  used 
here  specifically  for  multi-concentration 
tests  in  which  the  NOEC  or  LOEC  are 
determined  by  using  the  MSD.  EPA 
seeks  comment  on  ( 1 )  the  need  for 
increased  within-test  precision,  (2)  the 
merits  and  drawbacks  of  applying 


PMSD  bounds  as  described  above,  and 
(3)  additional  or  alternative  applications 
of  PMSD  bounds  to  control  test 
precision.  Alternative  applications  of 
PMSD  bounds  could  include  quality 
control  requirements  for  laboratories  to 
track  PMSD  values  over  time  (e.g., 
control  charts  for  PMSD  performance  in 
reference  toxicant  and/or  effluent  tests); 
a  requirement  to  demonstrate  recent, 
ongoing  precision  (PMSD  less  than  an 
upper  bound)  in  multiple  tests  before 
starting  an  effluent  test;  and/or  use  of 
PMSD  bounds  as  a  component  of  test 
review.  EPA  also  requests  that 
commenters  submit  data  (hard  copy  and 
electronic  format)  to  support  their 
comments  or  recommendations 
regarding  the  application  of  PMSDs. 

C.  Other  Method  Modifications 

In  addition  to  the  method 
modifications  proposed  today.  EPA 
seeks  comment  and  recommendations 
on  other  method  modifications  that 
would  improve  the  performance  of  the 
WET  test  methods.  Specifically.  EPA 
requests  comment  and 
recommendations  on  (1)  increasing  the 
test  acceptability  criteria  for  mean 
control  reproduction  (number  of  young 
per  surviving  female)  in  the 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test;  (2)  increasing  the 
test  acceptability  criteria  for  mean 
control  weight  (mean  weight  per 
original)  in  the  Fathead  Minnow  Larval 
Survival  and  Grov^h  Test;  (3)  increasing 
the  number  of  replicate  chambers  per 
concentration  from  a  minimum  of  three 
to  a  minimum  of  four  in  the  Fathead 
Minnow  Larval  Survival  and  Growth 
Test  Method,  Sheepshead  Minnow 
Larval  Survival  and  Growth  Test 
Method,  the  Inland  Silverside  Larval 
Survival  and  Grow^th  Test  Method,  and 
the  Sea  Urchin  Fertilization  Test 
Method;  and  (4)  increasing  the 
minimum  number  of  replicates  in  the 
Ceriodaphnia  dubia  Survival  and 
Reproduction  Test  Method. 
Modifications  to  the  minimum  number 
of  replicates  would  be  made  to  improve 
the  precision  of  the  test  methods.  EPA 
intends  to  evaluate  these  and  other 
options  for  improving  W^ET  test  method 
performance  using  existing  data  (from 
the  WET  Variability  Study  and  the 
Variability  Guidance  Document)  and 
data  submitted  to  EPA  in  response  to 
this  request.  EPA  requests  comments 
and  recommendations  on  any  additional 
quality  control  measures  that  would 
increase  test  precision  or  the  overall 
quality  of  data  generated.  Comments 
should  be  supported  by  data  (hard  copy 
and  electronic  format)  and  other 
technical  information  whenever 
possible.  Comments  that  contain 
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suggestions  that  are  not  supported  by 
submitted  data  will  be  considered,  but 
will  be  given  less  weight  than  those 
supported  by  data.  EPA  also  requests 
that  commenters  submit  information  on 
estimated  increases  in  testing  costs  that 
may  be  associated  with  any 
recommended  method  modification. 

Lastly.  EPA  requests  comment  on  the 
document  titled.  Study  Report  and 
Recommended  Standard  Operating 
Procedure  (SOP)  for  Shipping  Large 
Volume  Samples  at  Less  Than  4'C 
(USEPA,  2001f).  which  is  included  in 
the  record  for  this  rulemaking  (see 
Addresses  section  of  this  rule  for  more 
information  on  obtaining  copies  of 
referenced  materials).  This  report 
presents  data  to  support  a  recommended 
SOP  for  meeting  sample  temperature 
requirements  (less  than  4^C)  during 
shipping  of  WET  samples. 
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the  Chronic  Toxicity  of  Effluents 
and  Receiving  Waters  to  Freshwater 
Organisms;  and  Short-term  Methods 
for  Estimating  the  (Chronic  Toxicity 
of  Effluents  and  Receiving  Waters  to 
.Marine  and  Estuarine  (Organisms, 
January  1999  EPA/600/R-98/182. 
LI.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development  Duluth.  MN 

U.S.  Environmental  Protection  Agency. 
1999b.  Whole  effluent  toxicity; 
guidelines  establishing  test 
procedures  for  the  analysis  of 
pollutants,  whole  effluent  toxicity 
tests;  final  rule,  technical 
correction.  FR  64:  4975-4991 

U.S.  Environmental  Protecti(jn  Agency. 
1999c.  Toxicity  Reduction 
Evaluation  Guidance  for  Municipal 
Wastewater  Treatment  Plants.  EPA/ 
833/B-99/002.  U.S.  Environmental 
Protection  Agency.  Office  of  Water. 
Washington.  DC. 

U.S.  Environmental  Protection  Agency. 
2000a  NU'thod  Guidance  and 
Re(:l]mm^■ndatIons  for  Whole 
Effluent  Toxicity  (WET)  Testing  (40 
CFR  Part  136)  EPA/82 l/B-00/004, 
U.S.  Environmental  Protection 
Agenr;y.  Office  of  Water, 
Washingt(jn,  DC, 

U.S.  Environmental  Protection  .Agency. 
2000b  Preliminary  Report: 
interlaboratorv  Variability  Study  of 
EP.A  Short-term  (Chronic  and  Acute 
Whole  Effiuent  Toxicity  Test 
Methods.  Vol.  1.  EPA/821/R-O0/ 
028A   US  Environmental 
Protection  Agency.  Office  of  Water. 
Washington.  DC. 

US  Environmental  Protection  Agency. 
2000c  Preliminary  Report: 


U.S. 


Interlaboratory  Variability  Study  of 
EPA  Short-term  Chronic  and  Acute 
Whole  Effluent  Toxicity  Test 
Methods.  Vol.  2:  Appendix.  EPA/ 
821/R-O0/028B,  US, 
Environmental  Protection  Agency. 
Office  of  Water.  Washington.  D.C. 
Environmental  Protection  .Agency. 
2000d.  Understanding  and 
Accounting  for  Method  Variability 
in  Whole  Effluent  Toxicity 
Applications  Under  the  National 
Pollutant  Discharge  Elimination 
System  Program.  EPA/833/R-00/ 
003.  US,  Environmental  Protection 
Agency.  Office  of  Wastewater 
Management.  Washington,  DC. 

U.S.  Environmental  Protection  Agency. 
2001a.  Final  Report:  Interlaboratorv 
Variability  Study  of  EPA  Short-term 
Chronic  and  Acute  Whole  Effluent 
Toxicity  Test  Methods,  Vol.  1.  EPA/ 
821/3-01/004.  U.S.  Environmental 
Protection  Agency.  Office  of  Water, 
Washington,  DC." 

LI  S.  Environmental  Protection  Agency. 
2001b.  Final  Report:  Interlaboratory 
Variability  Study  of  EPA  Short-term 
Chronic  and  Acute  Whole  Effluent 
Toxicity  Test  Methods,  Vol.  2: 
Appendix.  EPA/82 1/B-Ol -005.  U.S. 
Environmental  Protection  Agency, 
Office  of  Water,  Washington.  D.C. 

U.S.  Environmental  Protection  Agency. 
2001c.  Summarv'  Report;  Peer 
Review  of  "Preliminary'  Report: 
Interlaboratory  Variability  Study  of 
EPA  Short-term  Chronic  and  Acute 
Whole  Effluent  Toxicity  Test 
Methods'  (WET  StudyReport).  U.S. 
Environmental  Protection  Agency. 
Office  of  Water.  Washington,  D.C. 
.  Environmental  Protection  Agency. 
2001  d.  Proposed  Changes  to  Whole 
Effluent  Toxicity  Method  Manuals. 
EPA/821/B-Ol/b02,  US, 
Environmental  Protection  Agency. 
Office  of  Water.  Washington,  D.C. 
,  Environmental  Protection  Agency. 
2001e.  Report  on  the  Analysis  of 
Block  Effects,  L1,S.  Environmental 
Protection  Agency.  Office  of  Water, 
Washington,  D.C. 

U.S.  Environmental  Protection  Agency. 
200 If.  Study  Report  and 
Recommended  Standard  Operating 
Procedure  (SOP)  for  Shipping  Large 
Volume  Samples  at  Less  Than  4°C. 
U.S.  Environmental  Protection 
Agency,  Office  of  Water, 
Washington,  D.C, 

.  Environmental  Protection  Agency. 
2001g.  Clarifications  Regarding 
Toxicity  Reduction  and 
Identification  Evaluations  in  the 
National  Pollutant  Discharge 
Elimination  System  Program.  U.S. 
Environmental  Protection  Agency, 
Office  of  Water,  Washington,  D.C. 


U.S. 


US, 


U.S, 
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List  of  Subjects  in  40  CFR  Part  136 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

Dated;  St-'pteintxT  J4,  JO(U. 
Christine  Todd  Whitman. 

Administrator 

For  the  reasons  set  out  m  the 
preamble,  title  40.  chapter  I  of  the  (lode 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 


PART13&-GUIDEUNES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authontN'  (  itatiun  fur  i'nrt  1  -it) 
c:i)ntinur's  to  read  a>  tullows:  _ 

Authority;  Sw.s.  301.  304(h),  307.  and 
501(a).  Pub   L.  95-217.91  Stat.  1.566.  efseq. 
(33  f  S.C.  1251.  et  seq.)  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977), 

2-  .Section  \  Ab  H  ;^  .iiiifniicii 


a.  In  Table  lA  paragraph  (a)  by 
r''\-isintj  .'ntries  6  to  9. 

w  in  paragraph  (a)  by  revising 
footnotes  7-9  to  Table  lA, 

c.  In  paragraph  (b)  by  revising 
references  (34),  (38).  and  (39).  d.  In 
paragraph  (b)  by  removing  and  reserving 
reference  (42). 

§  136  3     IcJentificatio'-  o<  test  procedu'f-s 

(a) 


*      *      * 


Table  IA.— List  of  Approved  BiOlOGiCa.  Me'^^ods 


Parameter  and  unift 


Method ' 


EPA 


Standard 

methods  ^Sth 
191h   20lh  Ed 


a  9  '  K' 


aOAC 


USGS 


Other 


Aquatic  Toxicity 

6  Toxicity, 
acute,  fresh 
water  orga- 
nisms. LC50, 
percent  efflu- 
ent.. 

7  Toxicity 
acute,  estua- 
rine  and  ma- 
rine orga- 
nisms. LC50 
percent  efflu- 
ent 

8  Toxicity, 
chronic,  fresh 
water  orga- 
nisms NOEC 
or  IC25,  per- 
cent effluent 


Toxicity 
chronic  esfu- 
anne  and 
manne  orga- 
nisms. NOEC 
9r  IC25  per- 
cent effluent 


Daphnia  Sec   9  ' 

Cenodaphnia 

Fathead  Mmnow 

Rainbow  Trout 

Brook  Trout  or 

Bannerfin  Shiner 

mortality 
Mysidopsis  bahia         Sec  9  " 

Holmesimysis 

costata  Sheeps- 

head  f^innow   or 

fvlenidia  spp 

mortality 

Fathead  minnow  lOOOO^ 

larval  survival 
and  growth. 


Fathead  mmnow 
embryo-larval 
survival  and 
teratogenicity 

Ceriodaphma  sur- 
vival and  repro- 
duction 

Selenastrum  growth 

Sheepstiead  min- 
now larval  sur- 
vival and  growth 


1001  OS 


100208 


100308 
1004  0^ 


Sheepshead  mm-         1 005  0  ^ 

now  embryo-lar- 
val survival  and 

teratogenicity 
Menidia  t)eryllina  1006  09 

larval  survival 

and  growth 
f^ysidopsis  bahia  1007  0* 

survival,  grov^h 

a  fecundity 
Arbacia  punctulata       1008  0^ 

fertilization 
Champia  pan/uia  1009  0' 

reproduction. 


Notes  to  TaWe  IA 
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■  The  method  must  be  specified  when  results  are  reported 

'USEPA  'Date  To  be  completed  at  final  rule'  Methods  for  Measuring  the  Acute  Toxicity  of  Effluents  to  Freshwater  and  Marine  Organisms. 
F'fth  Edition  "u  S  Environmental  Protection  Agency  Environmental  Monitonng  Systems  Laboratory,  Cincinnati.  Ohio.  [EPA  number:  To  be  com- 
pleted at  final  rulel 

« USEPA  'Date'  To  be  completed  at  final  rule'.  Short  ter-i  Methods  '.c  Estimating  the  Chronic  Toxicity  of  Effluents  and  Receiving  Waters  to 
Freshwater  Organisms  Fourth  Edition  U  S  E'^vironmentai  P'otedon  Agency  Environmental  Monitonng  Systems  Laboratory,  Cincinnati.  Ohio. 
[EPA  number  To  be  completed  at  final  rule'  « 

9  USEPA  [Date  to  be  completed  at  final  rule;  Short-term  Methods  for  Estimating  the  Chronic  Toxicity  of  Effluents  and  Receiving  Waters  to  Ma- 
nne  and  Estuanne  Organisms  Third  Edition  U  S  Environmental  Protection  Agency,  Environmental  Monitonng  Systems  Laboratory,  Cincinnati 
Ohio  [EPA  number  To  be  completed  at  final  rule]  These  methods  do  not  apply  to  manne  waters  of  the  Pacific  Ocean 


I'bi  *    *    • 

References.  Sources,  Cnsts.  and  Table 
Citations 

*  «  »  *  » 

(.34)  L'SEP.A    IDdte:  To  be  complete,] 
at  final  rule).  Methods  for  Measuring  the 
Acute  To.xicity  of  Effluents  and 
Receiving  Water  to  Freshwater  and 
Marine  Organisms,  Fifth  Edition   iDa'e 
To  be  completed  at  final  rule]   l'  .S 
Environmental  Protection  .Xgenc} 
Environmental  Monitonng  Svstern^ 
Laboratory.  Cincinnati,  Ohio  ;EP.\ 
number:  To  be  completed  at  final  rule 
Available  from:  National  Technicai 
Information  Service.  5285  Port  Roval 
Road.  Springfield.  Virginia  22161,  Pub; 
No,  (Publication  number-  To  be 
completed  at  final  rulej.  Cost,  SiCost  To 


be  completed  at 
Note  7. 


ma 


rulei   Table  lA. 


(38)  USEPA.  (Date:  To  be  completed 
at  final  rule]   Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Water  to 
Freshwater  Organisms  Fourth  Edition. 
[Date   Til  be  (  onipleted  at  final  rule], 
!  ■  S   Environmental  Protection  Agencv. 
Kiixironmentdl  Monitoring  Systems 
L.ibfiratorv,  ('im  innati.  Ohio.  [EPA 
number  To  be  completed  at  final  rule], 
,\vailabl»'  from:  National  Technical 
Information  ScrMi  e,  5285  Port  Royal 
Road,  Sprinyfifld.  Virginia  22161.  Publ, 
No   iPublicati  in  number.  To  be 
(  iimpleted  at  final  rule)  Cost:  S[Cost:  To 
he  (  nmpletf>d  at  final  rulej   Table  lA. 

Not^'    h 

1 J9;  USEP.^.  [Dale.  To  be  completed 
at  final  rule].  Short-Term  Methods  for 


Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Water  to  Marine 
and  Estuarine  Organisms.  Third  Edition. 
(Date:  To  be  completed  at  final  rule). 
US  Environmental  Protection  Agency. 
Environmental  Monitory;ig  Systems 
Laboratory,  Cincinnati.  Ohio.  (EPA 
number:  To  be  completed  at  final  rulel. 
Available  from:  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  Publ. 
No.  (Publication  number:  To  be 
completed  at  final  rulel.  Cost;  S(Cost:  To 
be  completed  at  final  rule).  Table  lA, 
Note  9. 

«  *  *  *  * 

(42)  (Reserved] 

***** 

:FR  Doc   01-24374  Fiied  9-27-01:  8.4.5  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  99  ! 

[Doclcet  No.  FAA-2001 -10693] 

RIN  2120-AH25 

Security  Control  of  Air  Traffic 

agency:  Federal  Aviation 
Administratinn,  DOT.  I 

ACTION:  Final  rule:  request  fnr 
comments 

SUMMARY:  This  action  modifies 
regulations  governing  securit\'  control  of 
air  traffic.  Specifically,  this  action 
revises  the  boundaries  of  the  .Mr 
Defense  Identification  Zones 
surrounding  the  contiguous  I'nited 
States  and  Alaska  and  amends  the  flight 
plan  and  communications  requirements 
for  pilots  planning  fiigjit  into,  within,  or 
whose  departure  point  is  within  anv  of 
these  zones.  This  action  conforms  the 
security  control  of  air  traffic  regulations 
with  Presidential  Proclamation  No 
5928;  supports  the  Department  of 
Defense  in  accomplishing  its  national 
defense  and  drug  interdiction  missions; 
and  assists  law  enforcement  agencies  in 
their  efforts  to  stop  the  transportation  of 
illegal  drugs  by  aircraft 
DATES:  This  final  rule  is  effective  on 
November  13.  2001.  Comments  for 
inclusion  in  the  Rules  Docket  must  hf 
received  on  or  before  November  13, 
2001. 

AI3DRESSES:  Address  vour  comments  to 
the  Docket  Management  Svstems,  V  S 
Department  of  Transportation.  Room  PL. 
401  Seventh  Street.  S\V  ,  Washington. 
DC  20590-0001    You  must  identif\'  the 
docket  number  at  the  beginning  of  vour 
comments,  and  you  should  submit  two 
copies  of  vour  comments  If  you  wish  to 
receive  confirmation  that  F.\A  has 
received  vour  cijmments,  include  a  self- 
addressed,  stamped  postcard 

You  may  also  submit  comments 
through  the  Internet  to  http 
dms  dot.gov   You  mav  review  ihf  public 
docket  containing  comments  on  these 
regulation-  in  person  in  the  Dockets 
Office  between  9  dm  and  5  p.m  . 
Mondav  through  Frida\ .  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportatio.i  at  the 
above  address   Also,  vou  mav  rf^v  iew 
public  dockets  on  the  Internet  at  http 
/dms.dot.go\- 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffii 
Airspace  Management.  Federal  Aviation 


Administration.  800  Independence 
Avenue.  SVV  .  Washington.  DC  20591; 
telephone  (202)  2fi7-8783 
SUPPLEMENTARY  INFORMATION: 

C^omments  Invited 

.•\lthough  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking,  we 
invite  vou  comments  on  this  rule.  The 
most  useful  (.omments  are  those  that  are 
specific,  related  to  issues  raised  by  the 
rule,  and  that  explain  the  reason  for  any 
recommended  change.  To  ensure 
consideration,  vou  must  identifv'  the 
Rules  Docket  number  in  your 
comments,  and  you  must  submit 
comments  to  the  address  specified 
under  the  ADDRESSES  section  of  this 
preamble.  We  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments,  and  we 
ma\'  amend  or  withdraw  this  rule  in 
lisiht  of  the  comments  received   Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
e\  dluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  is  needed. 

We  specificalls'  in\ite  comments  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv  the  rule  .•Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  We  will  file  in  the 
Rules  Docket  a  report  that  summarizts 
each  public  contract  related  to  the 
substance  of  this  jule 

If  you  want  us  to  acknowledge  receipt 
of  vour  comments  submitted  in 
response  to  this  rule,  you  must  include 
with  your  comments  a  self-addressed, 
stamped  postcard  on  which  you  identifv' 
the  Rules  Docket  number  of  this 
rulemaking  We  will  date  stamp  the 
postcard  and  return  it  to  vou. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  from 
the  Department  of  Transportation's  web 
site  by  taking  the  following  steps: 

1.  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electrcmit  Docket  Management  System 
(DMS)  web  page  (http://dms,dot.gov/ 
search). 

2  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"Search '■. 

3.  On  the  n''\t  paye,  which  contains 
the  Dcjcket  sumniarv  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 


You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  through  the  Federal 
Register's  web  page  at  http:/ 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  get  a  paper  copy  by 
submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Rulemaking.  ARM-1,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-9680.  Make  sure  to 
identifv'  the  docket  number  of  this 
rulemaiking. 

Background 

On  December  27.  1988,  the  President 
issued  Proclamation  No.  5928. 
Territorial  Sea  of  the  United  States  of 
America  (54  PR  777,  [an  9,  1989). 
which  extended  the  boundaries  of  the 
territorial  sea  of  the  United  States  from 
3  to  12  nautical  miles  from  U.S. 
shorelines  for  international  purposes. 
The  territorial  sea  is  a  maritime  zone 
extending  beyond  the  shorelines, 
including  the  airspace,  of  the  United 
States  over  which  it  exercises 
sovereignty  and  jurisdiction.  The 
President  issued  Proclamation  No.  5928 
to  advance  National  Security  and  other 
significant  interests. 

Although  Proclamation  No.  5928 
extended  the  physical  boundaries  of  the 
territorial  seas,  it  did  not  extend  the 
jurisdiction  of  any  state  or  Federal  law, 
nor  did  it  alter  the  geographical 
boundaries  of  the  national  borders  and 
territorial  waters  within  three  miles  of 
the  United  States.  As  a  result,  the 
definition  for  "United  States"  contained 
in  Title  III  of  the  Federal  Aviation  Act 
of  1958  (FAAct).  since  codified  in  49 
U.S.C.  1341-1355.  was  not  changed  by 
Proclamation  No.  5928.  Consequently, 
the  definition  contained  in  the  FAAct 
for  "United  States"  did  not  apply  to  the 
annexed  territorial  sea  between  three  to 
twelve  nautical  miles  from  the  U.S. 
shorelines. 

Annex  2  of  the  Chicago  Convention 
on  International  Civil  Aviation  obligates 
its  members  to  adopt  measures  to  insure 
that  aircraft  operating  within  its 
airspace  comply  with  its  air  traffic  rules 
and  'Rules  of  the  Air.  '  In  addition, 
members  are  required  to  enforce  their 
applicable  regulations.  Rules  of  the  air 
imposed  by  the  United  States  are  found 
in  Title  14  of  the  Code  of  Federal 
Regulations  (14  CFR)  part  91,  among 
other  regulations.  However,  for  the 
reasons  explained  earlier,  these  rules 
could  not  be  applied  to  the  territorial 
seas  between  3  and  12  nautical  miles  of 
United  States  shorelines,  even  though 
these  areas  could  no  longer  qualify  as 
'open  sea."  In  order  to  correct  the  lapse 
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in  U.S.  jurisdiction  over  the  annexed 
airspace,  the  Federal  Aviation 
Administration  (FAA  or  "we")  initiated 
several  rulemaking  actions. 

On  January-  4.  1989.  'he  F.\A  issued 
a  final  rule  entitled  Special  Federal 
Aviation  Regulation  No.  53  (54  FR  264. 
Jan.  4.  1989)  to  coincide  with  the 
territorial  jurisdiction  adopted  by  the 
United  States  under  Proclamation  No. 
5928.  This  final  rule  amended  14  CFR 
parts  71  and  91  to  extend  controlled 
airspace  and  tlie  applicability  of  flight 
rules  to  the  territorial  seas  between 
three  and  twelve  nautical  miles  of  U.S. 
shorelines. 

On  August  11.  1994,  the  Department 
of  Defense  (DoD)  petitioned  the  FAA  to 
initiate  rulemaking  to  update  14  CFR 
part  99.  which  governs  security  control 
of  air  traffic  The  petition  requested 
extension  of  the  boundaries  of  the  inner 
air  defense  identification  zone  (ADIZ)  to 
12  nautical  miles  to  reflect  changes 
made  by  Proclamation  No.  5928.  The 
petition  also  asked  for  changes  to 
streamline  the  identification  of  aircraft 
operating  in  an  ADIZ.  The  DoD  is  the 
lead  agency  charged  with  the 
responsibility  for  aerial  detection  and 
monitoring  of  drug  smuggling, 
especially  in  the  ADIZ.  An  ADIZ  is  an 
area  of  airspace  over  land  or  water  in 
which  the  ready  identification,  location, 
and  control  of  civil  aircraft  is  required 
in  the  interest  of  national  security. 
Airspace  designated  as  an  ADIZ  exists 
throughout  the  contiguous  U.S..  Alaska. 
Hawaii,  and  Guam. 

The  DoD  also  requested  that  the  FAA 
take  action;  (1)  To  add  and  define  the 
terra  "aeronautical  facility.";  (2)  to 
require  pilots  to  activate  and  close  a 
flight  plan  when  flying  into,  within,  or 
when  the  departure  point  is  within  an 
ADIZ:  and  (3)  to  require  pilots  to 
maintain  a  continuous  listening  watch 
on  the  appropriate  aeronautical  facility's 
frequency  when  operating  an  aircraft 
into,  within,  or  when  the  departure 
point  is  within  an  ADIZ.  The  DoD 
requested  these  changes  to  help 
accomplish  their  national  defense  and 
drug  interdiction  mission,  and  assist 
law  enforcement  agencies  in  their  efforts 
to  stop  the  use  of  aircraft  for  the  illegal 
transportation  of  drugs. 

In  response  to  the  DoD  petition,  the 
FAA  published  a  notice  in  the  Federal 
Register  to  inform  interested  parties  of 
the  requested  changes  and  to  solicit 
comments  (60  FR  36746,  July  18.  1995). 
The  FAA  received  one  comment  in 
response  to  the  Notice  from  the  Air  Line 
Pilots  Association  (ALPA).  ALPA 
concurred  with  the  petition  stating, 
"(tjhe  changes  will  enable  the  DOD  to 
more  efficiently  carry  out  its  mission  of 
detection  and  monitoring  of  drug 


smuggling  and  this  will  improve  the 
safety  of  all  aircraft  operations  in  the 
lair  defense  identification  zones]  " 

Based  on  our  review  of  the  DoD 
petition  and  the  comment  received  fnim 
ALPA,  the  FAA  has  determined  that  it 
is  in  the  public  interest  to  grant  the 
petition  and  amend  14  CFR  part  99  bv 
issuing  a  final  rule  that  is  immediatply 
effective.  Under  our  regulations  (14  CFR 
11.11).  we  may  use  a  type  of 
immediately  effective  final  rule  that  we 
call  a  "final  rule  with  request  for 
comment,"  A  final  rule  with  request  for 
comment  is  a  rule  that  invites  public 
comment  on  a  rule  that  we  are  issuing 
in  final  (with  an  effective  date).  We 
usually  do  this  when  we  have  not  first 
issued  a  notice  of  proposed  ruh^makinu 
(NPRM)  because  we  have  found  that 
doing  so  would  be  impractical, 
unneces.sary.  or  contrar\-  to  the  public 
interest. 

In  this  case,  we  have  determined  that 
issuing  an  NPRM  is  both  unnecessary 
and  contrary  to  the  public  interest.  An 
NPRM  is  unnecessary  b(x;ause  we  do 
not  anticipate  any  substantive 
comments.  In  the  most  recent 
rulemaking  affecting  part  99.  we 
received  no  adverse  comments  (See  5  3 
FR  18216,  May  20,  1988,  a  final  rule 
changing  the  lateral  boundaries  of 
ADIZ).  As  discussed  earlier  in  this 
preamble,  when  we  published  the  July 
1995  notice  announcing  receipt  of  the 
DoD  petition,  we  received  only  one 
comment,  and  it  was  favorable.  Issuing 
a  proposed  rule  is  also  contrary  to  th>' 
public  interest  because  it  would  further 
delay  the  establishment  of  rules  thdt 
will  hinder  the  smuggling  of  illegal 
drugs  and  protect  public  safet\ 

The  Rule 

In  this  final  rule,  the  FAA  is  taking 
fqur  actions;  First,  the  FA.^  is  creating 
a  definition  for  the  term  "aeronautical 
facility."  Second.  FAA  is  modifyint;  the 
airspace  boundaries  of  the  contiguous 
U.S.  and  Alaska  ADIZs  to  conform,  in 
part,  with  Presidential  Proc  lamation  No. 
5928.  Third,  the  FAA  is  amending 
regulations  that  require  pilots  operating 
into,  within,  or  whose  departure  point 
is  within  an  ADIZ  to  activate  and  (lose 
their  flight  plans.  Fourth,  the  FAA  i- 
amending  the  regulations  to  require  thdf 
pilots  operating  aircraft  into,  within   or 
whose  departure  point  is  within  an 
ADIZ  maintain  a  continuous  listening 
watch  on  the  appropriate  aeronautical 
facility's  frequency.  The  FAA  is  making 
these  changes  to  protect  aircraft  from 
the  fiighf  practices  of  persons 
conducting  illegal  drug  activities  that 
may  create  safety  hazards  Aircraft  used 
to  conduct  illegal  drug  activities 
frequently  fiy  at  low  altitude  and  high 


speed  to  avoid  radar  detection.  This 
practice  increases  the  risk  of  midair 
(  ollision  or  loss  of  aircraft  control  and 
poses  a  threat  to  aircraft  used  in 
legitimate  operations  and  for  persons 
and  property  on  the  ground.  The  FAA 
also  helieves  that  requiring  pilots  to 
activate  and  close  a  flight  plan  and  to 
maintain  a  continuous  listening  watch 
on  thf  d))pro[jriatp  aeronautical  facility's 
trequeni  \  w  ili  provide  necessar\' 
tracking  information  to  the  DoD.  Using 
thi.s  information,  the  DoD  and  law 
enforcement  agencies  can  quickly 
identif\  aircraft  involved  in  illegal 
operations  resulting  in  the  fewer  safety 
hazards  created  by  aircraft  involved  in 
illegal  drug  activities. 

Section-bv-Sertion  .\nalvsis  of  the  Final 
Rule 

Section  99.1  Applicability 

In  this  rule,  we  are  amending 
paragraph  (b)(2)  of  this  section  to  be 
consistent  with  Presidential 
Proclamation  No.  5928,  which  extended 
the  boundaries  of  the  territorial  sea  of 
the  United  States  from  3  to  12  nautical 
miles  from  U.S.  shorelines  for 
international  purposes  We  are  also 
making  an  editorial  change  to  previous 
paragraph  (i  ),  which  established  a 
radio-operating  requirement.  As 
discussed  later  in  the  preamble,  we  are 
moving  the  substance  of  previous 
paragraph  ic)  to  ^99.9.  entitled  "Radio 
requirements."  As  a  result,  we  are 
renumbering  previous  paragraph  (d). 
\NhK;h  remains  in  -ill  other  respects 
unr  hanged,  as  paragraph  (c). 

Section  99.3  Definitions 

In  this  rule,  we  are  making  several 
changes  to  this  section.  Previous  t|99.3 
was  titled  "General,  "  but  this  section 
primarily  contained  definitions  used 
under  part  99  We  are  therefore 
(,hani;ing  thr  hiMHing  of  §  99.3  from 
iTeneral    ti'    Detinitions."  which  is  a 
more  accurate  description  of  its 
(  ontent<  The  FAA  has  decided  to 
retain   with  slight  editorial  changes,  the 
three  terms  defined  in  this  section,  "air 
defense  identification  zone,  "  "defense 
area,    ami    lirlense  visual  flight  rules 
IDV'IH   fliedt     Also,  in  response  to  the 
I)fi!)  ■-  requi'st.  we  are  adding  a 
litfinition  of  "aeronautical  facility."  The 
()ffi(  e  nf  the  Federal  Register  (Federal 
Register!  recommends  that  paragraph 
designations  not  be  used  with 
definition--   Instead,  the  Federal  Register 
rec oinmends  listing  definitions  in 
alphabetical  order.  See  "Federal 
Register  Document  Drafting  Handbook.  " 
section  8  15  Office  of  the  Federal 
Register,  National  .Archives  and  Records 
.Administration,  Oct.  1998.  In  order  to 
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conform  to  the  Federal  Register's 
preferred  formatting,  we  are  eliminating 
the  paragraph  designations  from  §99.3 
and  listing  the  definitions  in 
alphabetical  order 

The  definition  of  "aeronautical 
facility,"  for  the  purposes  of  part  99.  is 
a  communications  facility  where  flight 
plans  or  position  reports  are  normally 
filed  during  flight  operations  We  are 
adding  this  definition  simply  for  claritv 
and  do  not  intend  for  this  addition  to  be 
a  substantive  change  in  the  regulations. 

Section  99.9  Radio  Requirements 

In  this  rule,  we  are  adding  new- 
requirements  to  §  99.9.  which  clarif\-  the 
existing  regulation,  and  we  are  changing 
its  format.  Previous  §  99.9  provided  a 
short  paragraph  prohibiting  the 
operation  of  an  aircraft  in  an  .\DIZ 
unless  it  was  equipped  with  a  radio  We 
are  now  amending  this  section  to  add 
paragraph  (a)  which  requires  that  all 
pilots  maintain  a  continuous  listening 
watch  on  the  appropriate  aeronautical 
facility's  frequency  when  operating  an 
aircraft  into,  within,  or  whose  departure 
point  is  within  an  ADIZ. 

By  "into"  an  ADIZ,  we  intend  to 
apply  the  requirement  to  pilots 
operating  aircraft  whose  departure  point 
is  outside  an  ADIZ  and  who 
subsequently  enter  the  .•KDIZ.  These 
pilots  would  have  to  maintain  a 
continuous  listening  watch  from  the 
time  the  aircraft  enter  the  ADIZ  until 
they  exit  or  land  within  the  ADIZ. 

By  "within"  an  ADIZ.  we  intend  to 
apply  the  requirement  to  pilots 
operating  aircraft  transiting  an  .\D\7, 
These  pilots  would  have  to  maintain  a 
continuous  listening  watch  from  the 
time  the  aircraft  enter  the  ADIZ  until 
they  exit  the  ADIZ. 

By  aircraft  "whose  d^arture  point  is 
within"  an  ADIZ.  we  intend  to  apply 
the  requirement  to  pilots  who  take  off 
from  a  point  within  an  ADIZ.  such  as  an 
island  or  drilling  platform,  and  who 
subsequently  exit  the  ADIZ,  These 
pilots  would  have  to  maintain  a 
continuous  listening  watch  from  the 
time  the  aircraft  takeoff  until  thev  exit 
the  ADIZ. 

Prior  to  this  rulem.aking.  only  pilots 
operating  in  the  Alaska  ADIZ  were 
required  to  monitor  the  appropriate 
frequency.  The  FAA  believes  this  new- 
requirement  will  expedite  the  F.A.-\'s 
ability  to  identify,  track  or  contact 
aircraft  operating  in  an  ADIZ  Once 
identified,  the  appropriate  government 
agency  will  be  able  to  distinguish 
legitimate  aircraft  operations  from 
illegal  operations  • 

VVe  are  also  moving  and  re- 
designating the  requirement  in  pre\  lous 
§99. 1(c)  as  new§99.9(bj  and  making 


editorial  changes.  These  changes  are  not 
substantive  and  do  not  change  existing 
requirements  under  part  99.  The  reason 
for  this  action  is  simply  to  group  all 
radio-related  requirements  in  one  place. 
This  action  should  make  the  regulations 
easier  to  understand. 

Section  99  1 1  ADIZ  Flight  Plan 
Requirements 

We  are  making  one  change  to 
§  99.11(a).  to  require  pilots,  in  addition 
to  the  current  requirement  to  file  a  flight 
plan,  to  activate  and  close  their  flight 
plan  with  the  appropriate  aeronautical 
facility  when  operating  aircraft  into, 
within,  or  when  the  departure  point  is 
within  an  ADIZ  Before  this  rulemaking. 
pilots  were  required  only  to  file  the 
flight  plan  On  occasion,  pilots  do  not 
activate  their  filed  Right  plans.  When 
this  occurs,  the  aircraft  are  considered 
unknown,  and  military-  aircraft  are 
deploved  to  intercept  and  identify  the 
aircraft  On  other  occasions,  pilots  do 
not  properly  close  their  flight  plans  after 
reaching  their  final  destinations.  This 
causes  the  initiation  of  search-and- 
rescue  efforts  to  locate  the  aircraft.  In 
both  cases,  resources  are  expended 
needlessly. 

The  FAA  believes  that  this 
requirement  will  eliminate  the  costs 
associated  with  unnecessary  intercept 
and  search-and-rescue  efforts.  In 
addition,  these  requirements  will 
provide  an  increased  level  of  public 
safety  by  limiting  or  reducing  the  use  of 
aircraft  to  conduct  drug  smuggling 
without  plac  ing  an  undue  burden  on  the 
public  Smugglers  tvpicallv  flv  at  low 
altitude  and  at  high  speed  to  avoid  radar 
detection.  This  practice  can  result  in 
mid-air  (  nllisions  or  loss  of  control  of 
the  airfraft  and  poses  a  threat  to  aircraft 
used  in  legitimate  operations  and  to 
persons  and  propertv  on  the  ground. 

Subpart  B — Designated  Air  Defense 
Identification  Zones 

Section  99.42  Contiguous  US  ADIZ 
and  Section  99  43  Alaska  ADIZ 

As  discussed  earlier  in  this  preamble, 
we  are  changing  the  boundaries  of  the 
contiguous  United  .States  and  Alaska 
ADIZ  to  extend  12  nautical  miles  from 
U.S.  shorelines  Before  the  rulemaking, 
the  boundaries  extended  only  three 
nautical  miles  beyond  the  U.S. 
shorelines.  VVe  are  accomplishing  this 
by  substituting  in  each  section  a  new- 
sets  of  points  (described  by  latitude  and 
longitude)  that  establish  the  boundaries 
of  the  ADIZs  when  connected  by  lines. 
This  action  aligns  the  ADIZ  boundaries 
with  the  territorial  sea  of  the  United 
States  This  action  conforms  to  the 
Presidential  proclamation  extending  the 


jurisdiction  of  the  United  States, 
supports  the  Department  of  Defense  in 
accomplishing  its  national  defense  and 
drug  interdiction  missions,  and  assists 
law  enforcement  agencies  in  their  efforts 
to  stop  the  transport  of  illegal  drugs 
across  the  Nation's  borders  by  aircraft. 

Procedural  Matters 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulaton,' 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  Public  Law  104-121, 
requires  FAA  to  comply  with  small 
entity  requests  for  information  or  advice 
about  compliance  with  statutes  and 
regulations  within  its  jurisdiction. 
Therefore,  small  entities  that  have  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  You  can  find  out  more  about 
SBREFA  on  the  Internet  at  our  site, 
http://www.gov/avr/ann/sbrefa.htm.  For 
more  information  on  SBREFA,  e-mail  us 
at  9-AWA-SBREFA@faa.gov. 

Paperwork  Reduction  Act 

This  rule  does  not  require  the 
collection  of  any  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

Regulator}'  Flexibility  Act.  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  the  final  rule: 
(1)  Will  generate  benefits  that  justify  its 
negligible  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order:  (2)  is  not  significant  as 
defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures:  (3)  will  not  have  a 
significant  impact  on  a  substantial 
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number  of  small  entities;  (4)  will  not 
constitute  a  harrier  to  international 
trade;  and  (5)  will  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate.  These  analyses  are 
summarized  here  in  the  preamble,  and 
the  full  Regulatory  Evaluation  is  in  the 
docket. 

This  final  rule  will  modif\  the 
boundaries  of  the  contiguous  U.S.  and 
Alaska  ADIZ,  amend  flight  plan  and 
communications  requirements  for  pilots 
planning  flight  into,  within,  or  whose 
departure  point  is  within  an  ADIZ.  and 
add  the  definition  "aeronautical 
facility  '  to  §99.3. 

This  final  rule  will  also  reduce  the 
costs  associated  with  unnecessary 
intercepts.  The  final  rule  will  impose  no 
additional  administrative  or  operational 
costs  on  the  FAA.  It  will  also  make  Part 
99  consistent  with  Presidential 
Proclamation  No.  5928,  and  provide  the 
necessary  tracking  information  to  assist 
DoD  and  law  enforcement  agencies  in 
identif>ing  aircraft  involved  in  illegal 
operations,  thereby,  reducing  the  safety 
hazards  created  by  aircraft  involved  in 
illegal  drug  activities. 

Regulator}'  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory-  and  informati(mal 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory'  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certif\'  and  an  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 


In  view  of  the  absence  of  any  (ost 
impact  of  the  rule  on  small  entities,  the 
FAA  has  determined  that  this  final  rule 
wont  ha\e  a  signifi(  ant  econnniK 
impact  on  a  substantial  number  uf  small 
entities. 

Acr:ordingl\ .  pursuant  to  the 
Regulator)  Fle.xihilitv  Act.  5  U.S.C. 
(i05(bj.  the  Federal  Aviation 
Administration  certifies  thdt  this  ruli: 
will  not  have  a  significant  e(  nnnmic 
impact  on  h  suhstanti.il  nunittiT  nf  sni.i!! 
entities, 

Intrnititionnl  Tnuif  Inipm  I  Assessment 

The  Trade  Ac^reement  A(  t  nt  1979 
prohibits  Federal  agencies  fnnii 
engaf^uig  in  an\  standards  or  related 
activities  that  (  reate  unnecessary 
obstacles  tn  the  foreign  commerce  of  the 
United  .States   Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessarv  obstacles  The 
statute  <ils()  requires  r:()nsideratiiin  nf 
international  standards  and  where 
appropriate,  that  the\  be  the  basis  for 
L'.S.  standards 

This  final  rule  will  not  constitute  d 
hairier  to  international  trade,  inc  hiding 
the  export  of  U  .S  tjiiods  and  s.Tvices  to 
foreign  countries  nr  the  inipnr!  of 
foreign  goods  and  services  into  the 
United  States. 

I  'n  funded  Mandates  Assessment 

The  Unfunded  Mai. dates  Reform  .\<  t 
of  1995  (the  Act),  enai  ted  as  Public  Law 
104-^  on  March  22.  iw95.  is  intended, 
among  other  things,  tn  curb  the  practice 
of  imposing  unfunded  i  eiicr.ii  mandates 
on  State,  local,  and  tnhai  uovernments 

Title  II  of  the  Act  requires  each 
Federal  agenc\  to  prepare  a  \\ritten 
statement  assessing  th»^  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  Si 00 
million  or  more  e\[)enditure  (adiusted 
annually  for  inflation)  in  anv  one  mmf 
by  State,  local,  and  tribal  g()\  ernnn'iits, 
in  the  aggregate,  or  by  the  pru.ite  .sector; 
such  a  mandate  is  deemed  to  he  a 
"significant  regulator\  actum  This  final 
rule  doesn't  (.(mtain  such  a  mandate 
Therefore,  the  requirements  of  Title  II  of 
the  Unfunded  Mandates  .-Ki  t  nf  m^^n 
don't  apply 

Exervtne  Order  1()H=)4.  Extension  of  the 
Appli(  utinn  nf  the  Fi'drnii  A\  !i}tion  Act 
of  1958 

Sinr  e  tills  amendment  onoues  the 
designation  of  airspace  areas  outside  of 
the  United  States,  we  have  consulted 
with  the  Secretarx  of  State,  in 
accordance  with  the  prn\  isions  of 
Executive  Order  10854.  tn  ensure  that 
there  are  no  confiicts  with  am 
international  treat\  or  agreement  to 
which  the  United  States  is  a  party  and 


th)s  actlnii  1-  I  .  !>o''  lit  with  the 
.successiul  loiidu,  t  .,;  the  foreign 
relations  of  the  United  States 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism  (52 
:R  41685.  Oct.  30.  1987).  We  have 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Plain  Language 

In  response  to  the  June  1 .  1998 
Presidential  Memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
doi  uijii  !it  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
iiie(  t  you.  You  can  get  more 
uif  irmation  about  the  Presidential 
m^niorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

Environmental  Analysis 

FAA  order  1050  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparations  of  a 
National  Environmental  Policy  Act 
environmental  impact  statement  In 
accordance  with  FAA  Order  1050  ID. 
appendix  4,  paragraph  4(j),  this 
rill' making  action  qualifies  for  a 
categorical  exclusion 

Energy  Impact 

The  energy  impact  of  the  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act  of 
1995  (EPCA)'.  as  amended,  42  U.S.C. 
6201  et  seq..  and  FAA  Order  1053.1. 
Thr  F  \  \  has  determined  that  the  rule 
is  11   t  ,1  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjpfts  in  14  (f  K  Part  u^> 

Air  traffic  control.  Airspace.  National 
defense.  Navigation  (air).  Security 
measures 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Title  14  Code  of 
Federal  Regulations  Part  99  as  follows: 
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PART  99— SECURITY  CO^^■ROL  OF 
AIR  TRAFFIC 

1.  The  authority  citation  for  part  4') 
continues  to  read  as  follows; 

.Authority:  4>i  IS  C:   106(g),  40101,  40103. 

4(ll()ti.  4Ur.  i   4(li::i)  44n02,  and  44721 

2  The  FAA  is  amending  §99.1  by 
revising  paragraph  (b)(2).  removing 
paragraph  ic).  and  redesignating 
paragraph  (d)  as  paragraph  (cj  as 
follows:  I 

Subpart  A-General 

§99.1     Applicability. 

*  *  *  «  * 

(b)  *    ♦    • 

(2)  Operating  at  true  airspeed  of  less 
than  180  knots  in  the  Hawaii  .\D\7.  or 
over  any  island,  or  within  12  nautical 
miles  of  the  coastline  of  anv  island,  in 
the  Hawaii  .\DIZ: 
*         *         f         *         *  I 

3.  The  FAA  is  revising  the  section 
heading  and  the  te.xt  of  §  99  .i  to  read  as 
follows; 

§99.3    Definitions.  ' 

Aeronautical  facilih-  means,  for  the 
purposes  of  this  subpaul.  a 
communications  facility  where  flight 
plans  or  position  reports  are  normally 
filed  during  flight  operations 

Air  defense  identification  zone  (.ADIZi 
means  an  area  of  airspace  over  land  or 
water  in  which  the  ready  identification, 
location,  and  control  of  civil  aircraft  is 
required  in  the  interest  of  national 
security 

Defense  area  means  any  airspace  of 
the  contiguous  United  States  that  is  not 
an  ADIZ  in  which  the  control  of  aircraft 
is  required  for  reasons  of  national 
security 

Defense  visual  flight  rules  IDVFRI 
flight  means,  for  the  purposes  of  this 
subpart,  a  flight  within  an  ADIZ 
conducted  by  a  civil  aircraft  under  the 
visual  flight  rules  in  part  91  of  this  title. 

4.  The  F.\A  is  revising  §  99.9  to  read 
as  follows; 


§99.9     Radio  requirements 

(d,;  .-\  [UTson  whii  opt^rates  d  i.i\"il 
aire  raft  into  an  ADIZ  must  have  a 
funchoning  two-wav  radio,  and  the  pilot 
must  maintdin  a  continuous  listening 
watch  on  the  appropriate  aeronautical 
facility's  frequency. 

(b)  No  person  may  operate  an  aircraft 
into,  within,  or  whose  departure  point 
is  within  an  ADIZ  unless — 

(1)  The  person  files  a  DVFR  flight 
plan  containing  the  time  and  point  of 
.\U1/  penetration,  and 

(2)  The  aircraft  departs  within  five 
minutes  of  the  estimated  departure  time 
contained  in  the  flight  plan 

5.  The  F.AA  is  revising  paragraph  (a) 
of  §  99  1 1  tf)  read  as  follows 

§  99.1 1     ADIZ  flight  plan  requirements. 

(a)  Unless  (itherwise  authorized  by  air 
traffic  control,  a  person  must  not 
(jperate  dn  aircraft  into,  within,  or 
whose  tleparture  point  is  within  an 
.ADIZ  unless  the  person  files,  activates, 
and  closes  a  flight  plan  with  the 
appropriate  aeronautical  facility. 

*  *  *  ■  * 

6  The  F.\A  is  revising  §  §  99.42  and 
99  43  to  read  as  follows; 

Subpart  B — Designated  Air  Defense 
Identrfication  Zones 


§99.42     Contiguous  U.S.  ADIZ 

The  area  bounded  by  a  line  from 
43  15'N.  65  5t'\V:  44  21'N;  67M6'W 
43°10'N;  69  40'W;  41  05'N:  69  40'\V 
40'32'N;  72  15'\V;  39  55'N;  73'00'W 
39=38'N;  73-00'W;  39  Se^vJ;  73=40'VV 
37'00'N;  73  30'W;  36M0'N;  7.=S  lO'W 
35  lOTM:  75^■[0^\.  32  OO'N:  80'30'W 
30  30'N;  aroO'W;  26  40'N:  79=40'W 
25  OO'N;  80  05'W;  24  25?^';  81  15'W 
24  20'N;  81  45'\V;  24  30'N;  82='06'W 
24-411^;  82=06'\V;  24  43'N;  82'00'W 
25'00'N;  SllO'W;  25'10'N;  8r23'W 
25'^35'N;  81  SOlV;  26  15'N  82  =  20"W; 
27°50'N;  83  05'W;  28^55?^';  83'30'\V 
29°42'N;  84  OO'VV;  29=20'N;  85-00'\V 
30=00'N;  87  lO'W;  30  OO'N;  88"30'W 
28°45'N;  88"55'W;  28=45'N;  90''00'W 


29°25'N;  94'^00'VV:  28"20'N;  96"00'W; 
27^30'N.  97-00'\V:  26"00'N;  97'00'\V; 
25=58'N;  97-07'W;  westward  along  the 
U.S. /Mexico  border  to  32'32'03'N. 
117'^07'25'\V;  32^30'N;  117"25'\V; 
32-35'N;  118  30'\V;  3305'N:  119^45'\V 
33-55'N;  120"40'W;  34'50'N;  121'10'W 
38"50'N;  124"00'VV;  40'00'N;  124  =  35'W 
40"25'N;  124"40'W:  42=50'N;  124=50'W 
46  15'N;  124  30'\V:  48'30'N;  125~00'\V 
48'20'N;  128'00'VV;  48^20'N:  132  =  00'W 
37=42'N;  130°40'W:  29°00'N;  124'00'\V 
30"45'N;  120=50'W;  32=00'N;  118=24'VV 
32  30'N;  117°20'W:  32°32'03'N; 
117"07'25'\V:  eastward  along  the  U.S./ 
Mexico  border  to  25°58'N.  97-07'W: 
26"00'N;  97'00'W:  26='00'N;  95=00'W: 
26  30'N:  95=00'W:  then  via  26=30'N: 
parallel  to  26°30'N:  84=00'VV;  24°00'N; 
83^00'\V;  then  Via  24°00'N;  parallel  to 
24-00'N;  79°25'W;  25=40'N;  79°25'W 
27°30'N;  78°50'W;  30°45'N;  74°00'W 
39°30'N;  63"45"W:  43°00'N;  65°48'\V;  to 
point  of  beginning. 

§99.43    Alaska  ADIZ. 

The  area  is  bounded  by  a  line  from 
54°00'N;  136°00'W;  56°57'N:  144°00'\V; 
57°00'N;  145=00'W;  53°00'N;  158°00'W; 
SO^OCN;  169°00'VV;  50°00'N;  180°00'; 
SO^OOTM;  170°00'E:  SS'OO'N:  170°00'E; 
60°00'00'N;  180°00';  65°00'N:  169°00'W: 
then  along  169°00'W;  to  75°00'N; 
169°00'W;  then  along  the  75°00'N; 
parallel  to  75°00'N.  141°00'W;  BQ^SOTSi; 
HrOO'W  71°18'N;  156°44'W;  68°40'N: 
167'10'W:  67=001^1;  165°00'W;  65°40'N; 
168°15'W;  63°45'N;  165°30'W:  61°20'N; 
166"40'W:  59°00TSI:  163°00'W:  then 
south  along  IBS^OCW  to  54°00'N. 
leS^OCW:  56°30TSI;  154°00'W;  59°20'N; 
146°0G'W;  59°30'N;  140°00'W:  57°00'N; 
136°00'W;  54°35'N,  ISS'DO'W;  to  point 
of  beginning. 

Issued  in  Washington,  DC  on  September 
24.  2001. 

lane  F.  Garvey. 

Administrator. 

(FR  Doc.  01-24426  Filed  9-27-01:  8:4.5  am| 
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47432,  47433   47903   47904 

48107,  48108  4885'    48852 

49330   49593 

90  47435 

48  CFR 

204        47096 

207       47107 

219       47108 

226  47110 

252  4:^096   47108   47110 

47112 

253       47096   4862' 

419      49316 

452       49316 

1823      4836' 

1852     48361 


Proposed  Rules 

213  47' S3 

215        48649 

225        4 -"55 

226        i~'bh 
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247 4 -•S3 

252 47153.4715^  486S2 

801 4  JS^I 

825 4QV-1 

832 4^^5.1 

836        40s:.,' 

845  4:::iSSl 

852        49331 

49  CFR 

'73  4^>;S5 

'•9  4CJ^,>,5 
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234  4;j---  " 

23-         4J-.-''f- 

236        4'j^,S6 

571 48220 

593 48362 

Proposed  Pules 

•  '4  4  M4  i 

1~b         4-443 

176 4     .443 

177 47443 


571 49594 

604 48110 

1111 ....48B53 

50  CFR 

17  46536  46548   49560 

20  49478,  49748  49774 

32 46346 

300 46740,  49317 

635     46400  46401.48221, 
48812,  49321 

640 49135 

648 47413,  48011,  49136 

660 46403,  46966,  48370 

49322 
679     46404  46967  47416 
47417  47418  47591  48371 
48813  48822  48823.49146 

Proposal   f^JipS 

17      46251  46428  46575 

48225,  48227,  48228  49158 

49608 

216 , 47905 

223 47625 

648     46978  46979  48020 
48996 

679 48410 

697 .'. 48853 
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REMINDERS 

The  Items  m  this  list  were 
editonalty  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  eifclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  28, 
2001 

COMMERCE  DEPARTMENT 

Export  administration 
regulations 

Ctiemical  and  biological 
weapons  controls 
Australia  Group   Chemical 
Weapons  Convention 
published  9-28-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 

update   published  7-30- 

01 
National  pnonties  list 

update,  puDlished  ^-JC 

01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   table  of 
assignments 

Vanous  States   published  9- 
28-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Boeing,  published  9-13-C1 

TRANSPORTATION 
DEPARTMENT 

Grade  crossing  signal  system 
safety    published  9-28-01 

published  9-28-01 

Signal  and  train  control 
miscellaneous  amendments 
publishe-1  9-28-01 
published  9-28-01 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  29. 
2001 

INTERIOR  DEPARTMENT 

Migrator/  bird  hunting 

Federal  Indian  reservaiicns 
ofl-resen/ation  trust  lands 
and  ceded  lands 
published  9-28-01 

Seasons   limits   and 
shooting  hours 
establishment   etc  : 
poWished  9-28-01 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  30, 
2001 

TRANSPORTATION 
DEPARTMENT 

Technical  amendments 
organizational  changes; 
miscellaneous  editonal 
changes    etc     published  9- 
21-01 
published  9-21-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Nectarines  and  peaches 
grown  in — 

California    comments  riue  Dy 
10-1-01    published  7-31- 

01 

AGRICULTURE 
DEPARTMENT 

Oranges  and  grapefruit   grade 
standards,  comments  due 
by  10-1-01    published  9-24- 
01 
comments  due  by  10-1-01; 
published  9  24-01 

AGRICULTURE 
DEPARTMENT 

United  Stales  Warehouse  Act; 
implementation    comments 
due  by  '0-4-01    published 
9-4-01 

comments  due  by   ''0-4-01, 
published  9-4-0i 

COMMERCE  DEPARTMENT 

Endangered  and  threatened 
species 

Marine  and  anadromous 
species— 

California  Central  Valley 
spring-run  chmook, 
Cahtomia  coastal 
ChmoOK    Northe'-'^ 
California  steelhead, 
and  Central  California 
coast  coho   comments 
due  by  lO-i-Ol 
pubi'shed  8-i:'-0i 
West  Coast  salmonids 
evolutionan^  significant 
units    comments  due  by 
10-1-01    published  9-13- 
Qi 
Fishery  consen/ation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundtisn 
comments  due  by  10-1- 
01    published  8-30-01 
Pacific  whiting    comments 
■      due  by  10-6-01 
published  9-20-01 


Ocean  and  coastal  resource 
management 
Manne  sanctuanes— 
Submanne  cable  permit; 
fair  market  value 
analysis,  comments  due 
by  10-1-01;  published 
8-17-01 
Oil  Pollution  Act: 
Natural  resource  damage 
assessments,  comments 
due  by  10-1-01;  published 
7-31-01 
COMMERCE  DEPARTMENT 
Patent  cases 
Pnor-filled  applications 
tienefit  claim  under 
eighteen-month  publication 
of  patent  applications, 
requirements,  comments 
due  by  10-5-01,  published 
9-5-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Secunty  futures  products; 
Cash  settlement  and 
regulatory  hall 
requirements;  comments 
due  by  10-1-01;  published 
8-30-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Baby  bath  seats  and  nngs. 
comments  due  by  10-1-01; 
published  8-1-01 
comments  due  by  10-1-01; 
published  8-1-01 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  iCHAMPUS) 
Individual  case  mangement 
program  for  persons  with 
extraordinary  conditions, 
comments  due  by  10-J- 
01    published  8-1-01 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  o'  uniformed 
sen/ices  (CHAMPUS); 
TRICARE  program— 
CHAMPUS  beneficianes 

65  and  older;  eligibility 

and  payment 

procedures;  comments 

due  by  10-2-01; 

published  8-3-01 

ENERGY  DEPARTMENT 

Electnc  utilities  (Federal  Power 

Act) 

Public  utility  filing 
requirements,  comments 
due  by  10-5-01,  published 
8-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards 
Coke  ovens   pushing, 
quenching,  and  battery 


stacks;  comments  due  by 

10-1-01;  published  7-3-01 
Reinforced  plastic 

composites  production; 

comments  due  by  10-1- 

01;  published  8-2-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 
Delaware,  comments  due  by 

10-1-01;  published  8-30- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 

Maryland;  comments  due  by 
10-5-01    published  9-5-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 
Maryland;  comments  due  by 

10-5-01;  published  9-5-01 
New  York,  comments  due 

by  10-1-01,  published  8- 

30-01 
Pennsylvania,  comments 

due  by  lO-l-OI.  published 

8-30-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation,  various 
States 
Pennsylvania;  comments 

due  by  10-1-01;  published 

8-31-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 
Pennsylvania;  comments 

due  by  10-1-01.  published 

8-31-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
Pennsylvania,  comments 

due  by  10-1-01,  published 

8-31-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 

Pennsylvania;  comments 
due  by  10-1-01;  published 
8-31-01 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementation 
plans;  approval  and 
promulgation   vanous 
States 
Pennsylvania:  comments 

due  by  10-1 -01.  published 

8-31-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 

Pennsylvania   comments 
due  by  10-1-01.  published 
8-31-01 
Hazardous  waste  management 
system 

Hazardous  waste  manifest 
system  modification, 
comments  due  by  10-4- 
01;  published  8-10-01 
Hazardous  waste 
Identification  and  listing — 
Exclusions;  comments  due 
by  10-5-01    published 
8-21-01 
Pesticides;  tolerances  m  food. 
animal  feeds,  and  raw 
agncultural  commodities: 
Atrazine.  etc  .  comments 
due  by  10-1-01    published 
8-1-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food. 

animal  feeds,  and  raw 

agncultural  commodities: 

Cartentrazone-ethyl ; 
comments  due  by  10-1- 
01:  published  8-1-01 

Lysophospha- 
tidylethanolamine; 
comments  due  by  10-1- 
01,  published  8-1-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Oxadiazon  and  tetraditon. 

comments  due  by  10-1- 

01;  published  8-1-01 
Rhodamine  B;  comments 

due  by  10-1-01,  published 

8-2-01 
Sulfuryl  fluonde,  comments 

due  by  10-5-01.  published 

9-5-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply 
National  pnmary  drinking 
water  regulations — 
Unregulated  contaminant 
monitonng,  comments 
due  by  10-4-01; 
published  9-4-01 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply 
National  pnmary  dnnking 
water  regulations — 
Unregulated  contaminant 
monitonng,  comments 
due  by  10-4-01 
published  9-4-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations  table  of 
assignments 

Michigan;  comments  due  by 
10-1-01,  published  8-24- 
01 
Oklahoma  and  Texas, 
comments  due  by  10-1- 
01,  published  8-24-01 
Texas,  comments  due  by 
10-1-01,  published  8-24- 
01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  and  Medicaid; 
Health  Care  Financing 
Administration,  agency 
name  cfiange  to  Centers 
for  Medicare  and 
Medicaid  Services 
technical  amendments, 
comments  due  by  10-1- 
01    published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  and  Medicaid 
Health  Care  Financing 
Administration   agency 
name  change  to  Centers 
for  Medicare  and 
Medicaid  Services 
technical  amendments 
comments  due  by  10-1- 
01,  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare 
Hospital  outpatient  services 
prospective  payment 
system;  comments  due  by 
10-3-01,  published  8-24- 
01 
Physician  fee  schedule 
(2002  CY),  payment 
policies  arxj  relative  value 
unit  adjustments 
comments  due  by  10-1- 
01,  published  8-2-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  and  Medicaid 
Health  Care  Financing 
Administration,  agency 
name  change  to  Centers 
for  Medicare  and 
Medicaid  Sen/ices 
technical  amendments 
comments  due  by  10-1- 
01,  published  7-31-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  and  Medicaid 


Health  Care  Financing 
Administration    agency 
name  change  to  Centers 
tor  Medicare  and 
Medicaid  Services 
technical  amendments' 
comments  due  by  10-1- 
01    published  7-31-0' 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicare  and  Medicaid 
Health  Care  Financing 
Administration   agency 
name  change  to  Centers 
lor  Medicare  ano 
Medicaid  Services 
technica'  amendments; 
comments  due  by  10-1- 
01    published  7-3i-0i 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medicare  and  Medicaid 
Health  Care  Financing 
Administration    agency 
name  change  to  Centers 
for  Medicare  4  Medicaid 
Services   techmca' 
amendments,  comments 
due  by  10-1-0^    pubiisr>ed 
7-31-01 
INTERIOR  DEPARTMENT 
Endangerea  and  tireatenec 
species 
Critical  habitat 
designations— 
San  Bernardino  Kangaroo 
rat    comments  due  by 
10-4-01    published  9-4 
01 
Preble  s  meaoow  lurnping 
mouse    comments  due  by 
10-1-01    published  8  30- 
01 
Sacramento  SDnnan, 
comments  due  by  10-1- 
01    pubiisned  S-i^-C" 
Fish  and  wiidiite  restoration. 
Federal  aid  to  States 
National  Coasta!  Wetlands 
Conservatior-.  Grant 
Program    comments  due 
by   10-4-01    published  8- 
20-01 
NATIONAL  CREDfT  UNION 
ADMINISTRATION 
Credit  unions 
Organizatior^  and 
operations-- 

CompensatiQr"    deti^'t'on 
amended    comme'^ts 
due  by  10-2-01 
published  8-3-01 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  tue'  and  iign 
level  radioactive  waste 
independent  storage 
licensing  requirements 
Approved  spent  fuei  storage 
casks    list    comments  Oue 
by  10-1  -0'    pubhsnea  8- 
30-0' 


NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste 
independent  storage, 
licensing  requirements 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  10-1-01    published  8- 
30-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security   tutjre^    :■■   'OjCIS 

Cast"  settlement  and 
regulatory  nait 
requirements   comments 
due  by  10-1-01,  published 
8-30-01 

TRANSPORTATION 

DEPARTMENT 

Advisory  circulars   availability, 
etc 

Turbine  engine  pijiwced 
airplanes,  fuel  venting  and 
exhaust  emissions 
requirements.  comn>ents 
due  by  10-1-01,  puWished 
8-1-01 

TRANSPORTATION 

DEPARTMENT 

Repair  stations,  comments 
due  by  10-5-01    published 
8-6-01 
TRANSPORTATION 
DEPARTMENT 
Air/^orthiness  directives 
Airtxis   comments  due  by 
10-1-01,  published  8-31- 
01 
TRANSPORTATION 
DEPARTMENT 
A  ^vvcinmess  directives 
Boeing    comments  due  by 
10-5-01    published  8-6-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Bombardier   comments  due 

by  10-4-01    published  9-4- 

01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives 
JanAero  Devices  comments 

due  by  10-5-01    published 

8-22-0' 
TRANSPORTATION 
DEPARTMENT 

Class  D  and  Class  E 
airspace,  comments  due  by 
10-1-01    published  8-17-01 
;  comments  due  by  10-1-01; 
published  8-17-01 

Class  E  airspace  comments 
due  by  10-1-01.  published 
8-17-01 

;  comments  due  by  10-1-01 
published  8-17-01 


VI 
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Class  E5  airspace,  comments 
due  by  10-5-01    published 
9-5-01 
comments  due  by  10-5-01, 
published  9-5-01 
TRANSPORTATION 
DEPARTMENT 
Mantime  earners  and  related 
activities 

Vessel  transfer  to  foreign 
registry  upon  revocation 
of  fishery  endorsement 
denial,  comments  due  by 
10-2-01.  published  8-3-01 
TRANSPORTATION 
DEPARTMENT 
Vessel  documentation 
Fishery  endorsement.  U  S  - 
flag  vessels  of  100  feet  or 
greater  m  registered 
length,  comments  due  by 
'  10-1-01    published  8-31- 
01 
TRANSPORTATION 
DEPARTMENT 
Motor  vehicle  safety 
standards 

Intenor  trunk  release; 
comments  due  by  ''0-1- 
01,  published  8-i7-0i 


TRANSPORTATION 
DEPARTMENT 

Hazardous  matenals 
Hazardous  matenals 
transportation — 
Hazardous  waste  mamfes' 
requirements   comments 
due  by  1 0-4-01. 
published  8-8-01 
Incident  reponing 
requirements  and  incident 
report  form,  revisions 
comments  due  by  10-'  - 
01    published  7-3-01 
TREASURY  DEPARTMENT 
Air  commerce 

Private  aircrafi  programs 
General  Aviation 
Telephonic  Program 
establishment  and 
Overflight  Program 
revisions,  comments  due 
by  10-2-01    publisried  8-3- 
01 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  iist  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also* 
available  online  at  http:// 
www  nara.gov/fedreg/' 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
m    slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U  S   Government  Pnnting 
Office.  Washington,  DC  20402 
(phone   202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpogov/nara/ 
nara005.htrr)l  Some  laws  may 
not  yet  be  available 

H.R.  2926/P.L.  107-42 

Air  Transportation  Safety  and 
System  Stabilization  Act  (Sept 
22    2001     115  Stat    230) 

Last  List  September  24,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserv@listserv.gsa.gov 
with  the  following  text 
message; 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 


Order  Now! 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  panicular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  ly.v^. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  jNalional  Archives  and  Records  Administration. 
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Presidential 
Documents 
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Rules  and  Regulations 


Federal  Register 
Vol.  66.  No.  190 

Monday.  October  1.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C   151C 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMEhfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-2^AD;  Amendment 
39-12447;  AD  2001-20-01] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  PT6A-25C  and  -11 4A 
Series  Turtx>prop  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
actjon:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitnev  Canada 
(PVVC)  PT6A-25C  and  -114 A  turboprop 
engines.  This  amendment  will  require 
initial  and  repetitive  visual  inspections, 
and  eventual  replacement  of  the 
compressor  bleed  valve  assembly,  with 
a  redesigned  valve  assembly  for  -114 A 
and  -25C  engines.  This  amendment  is 
prompted  by  reports  of  two  occurrences 
of  uncommanded  engine  power  loss. 
The  actions  specified  by  this  AD  are 
intended  to  detect  wear  in  the 
compressor  bleed  valve  assembly  which 
may  cause  valve  orifice  blockage, 
resulting  in  a  loss  of  power,  an  inability 
to  accelerate  the  engine,  and  an  in-flight 
shutdown. 

DATES:  Effective  date  November  5,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
5.2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney  Canada,  1000 
Marie- Victorin,  Longueuil,  Quebec, 
Canada  J4G1A1.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 


Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register,  BOO  North  Capitol 
Street.  NW,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa.  Aerospace  Engineer,  Kngiiif 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington,  MA  0180:3- 
5299:  telephone:  (781)  2.'38-71,t2;  fax 
(781) 238-7199 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Foderal 
Aviation  Regulations  (14  CFR  pari  -im  to 
include  an  air\vorthiness  directuf  (.^0) 
that  is  applicable  to  PWC:  PT6A-25C 
and  -114A  turboprop  engines,  was 
published  in  the  Federal  Register  on 
September  20.  2000  (65  FR  56819)  Thdt 
action  proposed  to  require  initial  ansi 
repetitive  visual  inspections,  and 
eventual  replacement  of  the  compressor 
bleed  valve  assembly,  with  a  redesigned 
valve  assembly  for  -1 14A  engines,  and 
-25C  engines. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  thf 
comments  received 

Conunents  Received  Regarding 
Terminating  Action 

Three  commenters  request  that  the 
FAA  add  PVVC  Service  Bulletin  iSBj 
PT6A-72-1581.  Revision  1.  dated 
Februar>-  1,  2000,  as  terminating  action 
for  the  AD.  The  FAA  agrees  The  ser\'ice 
bulletin  referenced  in  the  proposal 
PWC  SB  PT6A-72-1588.  and  PWC  ,SB 
PT6A-72-1581.  Revision  1.  introduce 
the  same  part,  a  new  design  of 
compressor  bleed  vahe  assemblv  that 
eliminates  the  unsafe  condition. 
Therefore,  either  PWC  SB  PT6A-72- 
1581  or  PWC  SB  PT6A-72-1588,  (iated 
Februarv-  18.  2000,  will  serve  as 
terminating  action  for  PT6A-1 14A  tu 
the  inspection  requirements  of  this  ,^U 

Comment  Regarding  the  Applicabilitv 
of  the  AD 

One  comment  notes  that  all  of  the 
referenced  service  bulletins  apply  to  the 
PT6A-25C  and  PT6A-114A  engines 
only  if  those  engines  have  incorporated 
SB  FT6A-72-1510.  The  comment 
therefore,  asks  that  the  FAA  limit  the 
applicability  of  this  AD  to  just  those 
engines  that  have  incorporated  SB 
PT6A-72-1510 

The  FAA  agrees.  Only  those  engines 
that  were  modified  per  SB  PT6A-72- 


l^in  should  be  affected  by  this  AD, 
v\  hi'  h  has  been  (hanged  ar(  ordinelv 

Differences  Between  the  \PKM  and  AD 

S:n(  e  the  publication  of  the  NPRM, 
F'ratt  and  Whitey  has  published  PWC  SB 
PT6A-72-1 589.  dated  November  1. 
2000.  This  SB  provides  for  inspection 
and  replacement  of  compressor  bleed 
valve  assemblies  installed  on  PT6A-25C 
series  turboprop  engines  at  the  next 
shop  visit,  but  no  later  than  five  years 
fri  m  the  effective  date  of  this  AD. 
Kepl.K  emcrit  of  the  compressor  bleed 
\,il\t'  ,is^<'piliiv  is  considered 
terminating  attion  for  the  inspection 
requirements  of  this  AD. 

Economic  Impact 

There  are  about  504  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  F.\A  estimates  that  353  engines 
installed  on  aircraft  of  U.S.  registry' 
would  be  affected  b\  thi--  ,\D.  that  it 
would  lake  about  tun  wori^  hours  per 
engine  to  accomplish  the  initial 
inspections,  and    inr  hour  to  accomplish 
the  replaienier.s  ^t  ;ni  \.iive.  and  that 
the  average  labor  rati-  i^  .S»i0  per  work 
hour.  Required  parts  would  cost  about 
S7.458  00  per  engine  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
.S2,ft9fi.J14 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Exe(  uttve  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effci  t  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  ri'^ji  ii^ihilities  among  the 
various  le\cN  of  i:ii\  .'rnment, 
.•\i  (  oniingU    \h<-  i  .\.\  !i,t-  not  consulted 
with  statt'  authoritK".  prior  to 
[)uhiii  ation  of  this  final  rule. 

For  the  riasons  discussed  above.  I 
( i'rlif\  that  thi^  ai  tion  (1)  is  not  a 

signifii  ant  r(giilator\'  action"  under 
Fxo,  uti\t'  Order  12866;  (2)  is  not  a 
"'vigiiifu  ant  rule"  under  the  DOT 
Kegulator\  Poiu  ie>-  niui  Procedures  (44 
FR  11034.  Febru.,r\  .:t:    : '<-9):  and  (3)  if 
[iromulgated,  \\  Hi  m!  n,!.  ^  a  significant 
economic  impact,  positive  or  negative, 
(m  a  substiintial  number  nf  ^m.ill  entities 
under  the  (  riten.i  '  f  U\<   K>'l u j.itnr\' 
Flexibilit\  A(  1   .X  fiihii  .  \ ...:,. ,i';i'!:  has 
been  prepared  for  tfir>  at  Nou  aai-i  .t  is 
contained  in  the  Kuh'v  !).  k  ket.  A  copy 
of  it  ma\  be  obtain>>(i  l)v  contacting  the 
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Rules  Dorkpt  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Incorporation  b\'  rpft>rence. 
Safety 

Adoption  of  the  Amendment 

.■\cc:ording!y.  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
.administration  amends  part  J9  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  jy 
continues  to  read  as  follows: 

.\uthoritv:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2-  Section  M  1  i  i>  amended  by 
adding  the  toilowing  new  airworthiness 
directive: 

J()ni-2CM)1  Pratt  &  Whitney  Canada: 

Amendment  3^-12447.  Docket  2000- 
NE-26-AD.  , 

.Applicability 

Thi>  dirvvorthiness  directive  (AD)  applies 
to  PT6A-2,5C  and  -1 14A  Series  turboprop 
engines,  that  have  incorporated  P&VVC  S.B. 
1510.  which  are  installed  on  but  not  limited 
to  Pilalus  PC-7  and  Cessna  208  Caravan 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  tnr  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  asse.ssment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addre.ssed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  detect  wear  on  the  compressor  bleed 
valve  assembly  cover,  guide  pin  shaft,  cotter 
pin.  and  to  detect  particles  from  diaphragm 
wear,  which  may  cause  valve  orifice 
blockage,  resulting  in  a  loss  of  power,  an 
inability  to  accelerate  the  engine,  and  an  in- 
flight shutdown,  do  following: 

Initial  and  Repetitive  Inspections 

(a)  Perforin  an  initial  visual  inspection  of 
the  compressor  bleed  valve  assembly 
components  within  150  flight  hours  after  the 
effective  date  of  this  AD  in  accordance  with 
Accomplishment  Instructions.  Section  3.^ 
through  3B  of  Pratt  &  VVhitnev  Canada  (PVVC:) 
Service  Bulletin  (SB)  PT6A-72-1574, 
Revision  2.  dated  October  14.  1999. 

(b)  Thereafter,  perform  repetitive  visual 
inspections  of  the  compressor  bleed  valve 
assembly  components  within  600  flight  hours 
after  the  last  inspection  in  accordance  with 
Accomplishment  Instructions,  Section  3A 
through  38  of  PVVC  SB  PT6A-72-1574, 
Revision  2.  dated  October  14.  1990. 

lermnDtint;  \(  turn 

(c)  For  PT6A-1 14A  series  turboprop 
engines,  replacement  of  compressor  bleed 
valve  assemblies  at  the  next  shop  visit,  with 
the  redesigned  valve  assembly,  in  accordance 
with  PVVC  SB  PT6A-72-1588.  dated 
February  18,  2000  or  PVVC  SB  PTfiA-72- 
1581.  Revision  1.  dated  February  i.  2000.  is 
considered  terminating  action  for  the 
inspection  requirements  of  this  AU.  This 
action  must  be  done  at  the  next  shop  visit  but 


no  later  than  five  years  from  the  eff('cti\e 
date  of  this.^U. 

(d)  For  PT6A-25C  series  turboprop 
engines,  replacement  of  compressor  bleed 
valve  assemblies  with  the  redesigned  valve 
assemblv.  at  the  next  shoj'  visit,  in 
accordance  with  PWC  SB  PTr,A-72-1581. 
dated  November  1.  2000.  is  i  onsidered 
terminating  action  for  the  in>[)e(:iion 
requirements  of  this  AD.  This  action  must  be 
done  at  the  next  shop  visit  but  no  later  than 
five  vears  from  the  effective  date  of  this  AD. 

Definition 

(e!  For  the  purpose  nf  this  AD.  a  '.hop  visit 
is  defined  as  when  the  subassembly  (i.e. 
module,  accessories.  (  ornponenis  or  build 
groups)  is  disassembled  and  artess  is 
available  to  the  (  ompressDr  hii^^d  valve 
assembly. 

Alternative  Methods  of  Compliance 

(f)  .Xn  alternatne  inelluxl  of  i  ompliance  or 
adjustinent  of  the  ( (inipliam  e  lime  that 

firo\  ides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager.  Engine 
Certification  Office  (KC:0),  Operators  shall 
submit  their  request  through  an  appropriate 
F.\.\  Print  ipal  Maintenance  hispector.  who 
mav  add  comments  rind  then  send  it  to  tfie 
Manager.  ECO. 

Note  2:  information  (  one  ernmg  the 
►■xistenre  of  approved  alternativ  methods  of 
compliant  e  with  this  rfirwrirthiness  directive, 
if  am.  mav  be  ot'tained  triini  the  FCO, 

Special  Flight  Permits 

(g)  Spec  lal  flight  permits  may  be  issued  in 
accordance  with  Sstj^l.iq:"  and  21.199  of  the 

Federal  Aviation  Regulations  (14  CFR  21,197 
and  21.1991  to  operate  the  airplane  to  h 
location  where  tfie  requirements  of  this  \IJ 
r  an  be  a(  complished 

Documents  That  Have  Been  Incorporated  by 
Reference 

(h)  The  inspections  and  replac  ement  shall 
he  done  in  accordance  with  the  following 
Pratt  &  Whitnev  Canada  service  bulletins: 


Document  No. 


SB  PT6A-72-1574  .. 

Total  pages  3 
SB  PT6A-72-1581  .. 

Total  pages   12 
SB  PT6A-72-1588 

Total  pages  12 
SB  PT6A-72-1589 

Total  pages   10 


Pages 


Revision 


Date 


All 
AU 
All 
All 


Oct   14.  1999 


1   !  Feb,  1.2000 


Onginal 
Onginal 


Feb   18,  2000 
Nov.  1 .  2000. 


This  ini  orporaoon  bv  reference  was 
approved  bv  tfie  Direc  tor  of  the  Federal 
Register  in  ac:(  ordance  with  5  U  S  ('.   .Tibial 
and  1  CFR  part  51   Oipies  mav  be  obtained 
from  Pratt  &  Whitney  Canad.i,  1000  Marie- 
Victorin.  Longueuil.  Quebec  ,  (Canada  HCl.M 
Copies  mav  be  inspec  ted  at  the  F.■^.^.  New 
England  Region.  Offic  e  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington.  M.^;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington.  DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  Airworthiness  Directive 
CF-99-23.  dated  September  14,  1999. 

Effective  Date 

(i)  This  amendment  becomes  effective 
on  November  5,  2001 


Issued  in  Burlington  Massachusetts,  on 
September  20.  2001. 
lay  ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service 
IFR  Doc.  01-24270  Filed  9-28-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-25-AD:  Amendment 
3»-12448;  AD  2001-20-021 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turtx>fan 
Engines 

agency:  Federal  Aviation 
Administration.  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (ADl.  that  is 
applicable  to  Pratt  &  Whitney  (PVVj 
PVV4000  series  turbofan  engines  with 
2nd  stage  high  pressure  turbine  (HPT) 
air  seal  assemblv  part  number  (P/NJ 
50L976  or  P/N  50L960  installed.  This 
amendment  requires  operators  to 
recalculate  2nd  stage  HPT  air  seal 
assembly  cycles-in-service,  based  on 
flight  hour-to-cycle  ratio  usage.  This 
amendment  also  requires  upon 
recalculation,  initial  and  repetiti\e  on- 
wing  borescope  inspections  of  2nd  stage 
HPT  air  seal  assemblies  for  cracks  based 
on  the  newly  calculated  service  life 
This  amendment  also  requires  the 
removal  from  service  of  any  cracked  seal 
assemblies,  and  the  removal  of  seal 
assemblies  at  or  before  newly  calculated 
service  life  limits.  This  amendment  is 
prompted  bv  reports  that  thirteen  2nd 
stage  HPT  air  seal  assemblies  have  been 
found  cracked  in  the  rim  area.  Although 
these  thirteen  air  seals  were  operating  in 
the  hottest  configuration  design,  which 
is  no  longer  in  service,  the  current 
design  2nd  stage  HPT  air  seal 
assemblies  are  still  operating  in  a 
temperature  environment  that  is  hotter 
than  anticipated.  The  actions  specified 
by  this  AD  are  intended  to  prevent  2nd 
stage  HPT  air  seal  assembly  fracture  that 
could  result  in  an  uncontained  engine 
failure. 

DATES:  Effective  date  November  5,  2001, 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
5,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitnev,  400  Main  Street, 
East  Hartford.  CT  06108.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 


North  Capitol  Street.  NW.  suite  700. 
Washington.  DC, 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 

Goodman.  Aerospace  Engineer.  Engine 
Certification  Office.  FAA.  Enginf  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington  MA  01803- 
.5299;  telephone:  (781]  238-7130,  fax; 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  i)f  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  PW 
PW400()  series  turbofan  engines  with 
2nd  stage  HPT  air  seal  assemblv  V  \ 
50L976  or  P/N  .501960  installed  was 
published  in  the  Federal  Register  on 
December  27,  2000  (B5  FR  81780)  That 
action  proposed  to  require  operators  to 
recalculate  2nd  stage  HPT  air  seal 
assembly  cycles-in-service,  based  on 
flight  hour-to-cycle  ratio  usage  That 
action  also  proposed  to  require  upon 
recalculation,  initial  and  repetitive  on- 
wing  borescope  inspections  of  2nd  stage 
HPT  air  seal  assemblies  for  cracks  based 
on  the  newlv  calculated  servic  e  life,  in 
accordance  with  PW  ASB  No  PW4G- 
112-A72-233,  dated  August  25.  2000. 
Finally,  that  action  proposed  to  require 
removal  from  service  of  anv  cracked  seal 
assemblies,  and  the  removal  of  seal 
assemblies  at  or  before  newly  calculated 
service  life  limits 

Conunents 

Interested  persons  ha\e  been  aflorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   Due 
consideration  has  been  gi\en  to  the 
comments  received 

Reference  to  Service  Bulletin  Revisions 

One  commenter  requests  that  the  .\n 
reference  Revision  1  of  PW  ASB  PW4C;- 
112-A72-233.  dated  January  18.  2001 
That  revision  clarifies  the  procedures 
for  mixed  operation  of  "long  mission" 
and  "short  mission"  operation,  and  does 
not  change  the  inspiection  requirements 
The  FAA  agrees  that  Revision  1  of  the 
ASB  provides  necessarv  rlarificitmn 
However,  since  the  publication  of  th*' 
NPRM,  the  manufacturer  published 
several  revisions  to  ASB  PW4C>-n2- 
A72-233.  The  original  issue  of  the  ASB 
required  a  one-time  borescope 
inspection  for  engines  converted  h\  SB 
PW4G-1 12-75-30  at  the  time  of 
conversion  Revision  1.  dated  lanuarv 
18,  2001,  clarified  mi^ed  mission 
instructions  and  in-shop  inspections. 
Revision  2,  dated  March  27.  2001. 
added  a  statement  that  if  the  conversion 
occurred  before  the  requirement  for  the 
one-time  inspection,  the  (me-time 
inspection  is  performed  within  250 
cycles  of  the  issue  date  of  Revisrion  2. 


Revision  3,  dated  August  3,  2001, 
removes  all  reference  to  a  one-time 
inspection.  These  revisions  do  not 
change  the  inspection  requirements 
referenced  by  the  AD.  Therefore,  the  SB 
reference  has  been  changed  in  the  AD  to 
PW  ASB  PW4G-112-A72-233.  Revision 
3.  However,  inspections  done  in 
accordance  with  the  original  SB  or  any 
of  the  revisions  are  considered  to  be  in 
compliance  with  the  AD. 

Mixed  Cycle  Operators  Instru(  tuniv 

Two  commenters  request 
I onfirmation  that  for  the  Mixed-Cycle 
Operator's  Instructions  of  the  SB 
referenced  by  the  NPRM,  the  hour-to- 
cycle  ratio  does  not  need  to  be 
calculated  prior  to  August  25.  2000,  the 
original  publication  date  of  the  ASB. 
The  commenters  request  confirmation 
that  the  monthly  hour-to-cycle  ratio 
monitoring  is  required  only  after  the 
initial  hour-to-cycle  ratio  is  calculated. 

The  F.AA  agrees  that  there  appears  to 
be  some  ambiguity  regarding  when 
calculations  for  hour-to-cycle  ratio  must 
be  performed  in  order  to  determine  the 
initial  inspection  threshold.  The  ASB 
states  that  the  determination  of  the  total 
number  of  hours  and  cycles  a  2nd  stage 
air  seal  has  accumulated  is  done  "up  to 
this  point."  This  means  the  calculation 
of  the  total  number  of  cycles  on  the 
seals  must  be  done  in  accordance  with 
the  SB  for  every  month  that  the  seal  has 
been  in  service.  Because  the  AD 
incorporates  the  instructions  of  the  ASB 
by  reference,  the  AD  requires  the 
calculation  of  equivalent  cycles  by  the 
equation  in  paragraph  1.  A.  of  the  Mixed 
Cycle  Operator's  Instructions  of  the  ASB 
on  all  the  cycles  that  the  seal  has 
accumulated  in  service  on  the  date  that 
the  calculation  is  performed.  Paragraph 
(a)  of  the  AD  specifies  that  the  initial 
inspection  threshold  must  be 
determined  within  30  days  of  the 
effective  date  of  the  AD  The  wording  of 
the  AD  does  not  need  to  be  changed 
because  the  compliance  is  'required  as 
indicated,  unless  accomplished 
previously."  If  an  operator  made  the 
determination  of  the  initial  inspection 
threshold  utilizing  the  August  25.  2000 
(late,  prior  to  the  publication  of  this  AD. 
this  would  be  in  compliance  with  the 
AD.  The  FAA  agrees  that  the  monthly 
hour-to-c:ycle  ratio  monitoring  is 
required  only  after  the  initial  hour-to- 
cycle  ratio  is  calculated. 

Air  Sk'al  Inspection  in  the  Shop 

One  (oininenter  requests  clarification 
as  to  whethiT  the  ASB  requirement  for 
air  seal  inspection  in  the  shop  is 
included  in  the  AD.  The  in-shop 
inspection  requirements  are  not 
indudrd  m  the  AP  Th.^  NTRM 
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rpferences  the  "On-Wing"  inspection 
prorpdures  nf  the  ASB  twcause  the  FAA 
determined  by  evaluation  of  risk 
assessmf^nt  data  that,  at  a  minimum,  the 
on-vving  inspet:tion.s  are  required  to 
address  the  unsafe  condition. 

Applicable  Engine  Models 

One  (omnienttT  iMtf-  th  if  F'rjtt  & 
Whitnev  .SB  P\V4C,-n  J-ATi-Ji  3, 
referenced  in  the  \PRM.  does  not  list 
P\V4074r),  and  P\V409f>-.J  as  applicable 
^'nl;lne  mudels  Hnuever.  the  Boeing 
master  change  fnr  B777  allows 
installation  of  these  engine  models.  The 
commenter  believes  this  AD  and  the  SB 
should  reflect  th"  P\V4074D  and  the 
PW4090-:?  as  applu  able  engine  models. 
The  FAA  agrees  The  Appliciability  now 
reflects  the  P\V400r)  112  inch  diameter 
series  "nsiop  models:  P\V4()74.  P\V4077, 
P\V40--D,  P\V4084    P\V4()H4D. 
P\V4n9()   PVV4n')()-<    P\V4()74D. 
P\V4()qon   P\V4()'m 

.\D  Requirements  for  Converted 
Engines 

()nt>  ( finimfnt-r  r''quests  clarification 
of  thp  -M)  r"i:j'i!rtTri'nits  for  engines  that 
have  been  converted  from  Population  3 
to  Population  4  or  from  90K-A  to  90K- 
B  prior  to  the  initial  inspection 
threshold  The  .\D  does  not  require  the 
one-time  post-f  onversion  inspection  for 
engines  that  were  converted  per  SB 
PVV4G-1 12-75-30  or  Special  Instruction 
134F-qa  to  population  4  or  population 
90K-B  prior  to  the  installed  air  seal 
accTuing  1.500  cycles  for    long  mission" 
operators  or  3.300  cycles  for  "short 
mission"  opor;itors 

Alternative  Inspection  Procedure 

( )ne  commenter  notes  that  the  On- 
Wing  inspection  procedure  described  in 
the  Acf  fimplishment  Instructions  of  PW 
A.SB  P\V4C;-1 12-A72-233  allows 
opt'rators  to  follow  Boeing  AMM 
f  Chapter/ .Section  72-52-00  as  an 
alternative.  The  commenter  believes  the 
.-\D  should  also  allow  operators  to  use 
the  procedure  in  the  Boeiny  .XMM 
Chapter/Section  72-5J-(H)  The  FAA 
does  not  agree.  The  F.\A  has  not 
re\iewed  and  approved  the  Boeing 
AMM  Chapt.T  Sc(  tn)n  72-52-00  that  is 
f  ross-ref»r»'n(  ed  in  the  ASB.  Therefore, 
the  Boeing  AMM  is  not  incorporated  by 
referencp  in  this  .\n 

230  Flight  Cycle  Inspection  Frequenc  y 

One  (.omni'-nter  reque>t>  tiMt  'h'' 
exception  provided  by  PW  ASB  I'W  4(;- 
n2-A72-233  that  allows  operators  to 
inspect  every  250  <  \t  U'^  rath>'r  than 
Irai  k  hour-to-cycl»»  ratio  be  permitted  in 
the  AU  The  commenter  asks  if  the 
mcmthh  hour-to-cycle  ratio  should  be 
calculat'^d  from  thf  first  dav  to  the  last 


day  of  each  month,  or  twelve  nearly 
equally  spaced  increments  in  a  given 
year.  The  FAA  agrees.  The  250  flight 
cvcle  inspection  frequency,  and  a  cycle 
limit  of  8,000  cycles  is  a  more 
conservative  approach.  The  FAA  agrees 
that  this  option  should  be  allowed  in 
the  AD.  In  addition,  the  FA.-\  agrees  that 
twelve  nearly  equally  spaced 
increments  in  a  given  year  satisfies  the 
intent  of  the  term  "monthly." 

(Complicated  (Control  Mechanism 

One  commenter  e.xpressrs  rone  em 
that  the  control  mechanism  establish(>d 
in  the  ASB  and  AD  is  too  complicated 
for  an  operator  to  manage  The 
commenter  believes  that  this  kind  of 
complication  can  cause  human  error, 
which  can  result  in  non-compliance  to 
the  ASB.  The  FAA  disagrees  that  this 
AD  establishes  a  control  mec;hanism 
that  is  too  complicated  for  an  (jperator 
to  manage  and  is  prone  to  human  error 
While  human  error  can  be  introduif  d 
into  any  process,  this  is  unlikeh  to 
occur  when  diligence  in  process 
management  is  afforded  to  issues  that 
are  subject  to  regulatory  action. 

Clarifuation  of  Discussion  Statements 
Requested 

CJne  commenter  requests  a 
clarification  of  statements  made  in  the 
Discussion  section  of  the  NPRM  The 
first  sentence  in  the  Discussion  states, 
"This  proposal  is  prompted  by  reports 
that  thirteen  2nd  stage  HPT  air  seal 
as.semblies  have  been  cracked  in  the  rim 
area."  The  commenter  requests  that  for 
clarification  the  following  be  added; 
"These  thirteen  air  seals  were  operating 
in  the  hottest  configuration  design, 
which  is  no  longer  in  service     The 
subsequent  sentence  would  then  say: 
"However,  the  current  design  2nd  stage 
HPT  air  seal  assemblies  are  still 
operating  in  a  temperature  environment 
that  is  hotter  than  the  manufacturer 
anticipated."  The  FAA  agrees  and  this 
clarification  has  been  added  to  the 
summarv  section  of  this  amendment. 

Replacement  Cost  Inaccuracy 

One  commenter  notes  an  inaccuracy 
in  the  replacement  cost  used  in  the 
Economic  Analysis.  The  cost  of  a  new 
2nd  stage  HPT  air  seal  noted  in  the  ASB 
is  S2 13.990.  whereas  the  cost  stated  in 
the  NPRM  is  S235.950.  The  FAA  agrees. 
Ihilizing  the  5213,990  figure  would 
decrease  the  overall  estimated  cost 
impact  fromSlO.659,312  toSH,551.152. 
a  reduction  of  52,108.1  fiO 

After  careful  review  of  the  a\  ailable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public:  interest  require  the 
adoption  of  the  rule  with  the  changes 


described  previously  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Economic  Analysis 

There  are  approximatelv  233  Pratt  & 
Whitney  (PW)  PW4()0n  series  turbofan 
engines  with  2nd  stage  high  pressure 
turbine  (HPT)  air  seal  assemblv  part 
number  (P/N)  50L97r.  or  P/N  ,50L960 
installed  in  the  worldwide  fleet.  The 
F.AA  estimates  that  9b  engines  installed 
on  airplanes  of  U.S.  registrv  will  be 
affected  by  this  AD.  The  FAA  also 
estimates  that  it  would  take 
approximately  2.3  w'ork  hours  per 
engine  to  accomplish  the  proposed  on- 
wing  borescope  inspection,  and  that  the 
a\  erage  labor  rate  is  SfiO  per  work  hour. 
The  FAA  estimates  that  approximately 
47%  of  the  certified  life  of  the  affected 
parts  will  be  lost.  Required  parts  would 
cost  S21 3.990  per  engine   Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  oh  U.S.  operators  is 
estimated  to  be  58.551,152 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effec:t  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 
.Xccordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

F(jr  thf!  reasons  discussed  above.  I 
certif}'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
executive  Order  12866;  (21  is  not  a 

significant  rule  '  under  the  DOT 
Rf;gulator\  Policies  and  Proc  edures  (44 
PR  11034^  February  26,  1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic;  impac:t,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Ai;t.  ,-\  final  evaluation  has 
been  jirepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  c:opy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  lof;ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviatiim 
safetv.  Incorporation  b\'  referenc;e, 
Safety. 

Adoption  of  the  Amendment 

.\ccordingly.  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Fc^deral  Aviation 
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Administration  amends  part  39  of  the 
Foderal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follow^: 

.Authority:  49  I'.S.t;.  10h(g,,  4011.1.  447U! 

§39.13    [Amended] 

2.  Section  39.13  is  amended  adding  a 
new  airworthiness  directive  to  read  as 

follows: 

2001-20-02     Pratt  &  Whitney;  Annnditi.p.t 

3'4-1.2448,  L)i.i  kPt  2I)()0-NL-2.T-.\1) 

.Applicability 

This  airworthiness  tiircc  tivc  (.\D)  is 
applicable  to  Pratt  &  Whitney  (i'W):  PU'40T4. 
P\V4077.  P\V4077D.  P\V4084.  PVV4084D. 

p\V409()  p\V409o-3.  p\V4074r).  p\V4oqon, 

and  PVV4098  turbofan  engines  with  2nd  stage 
high  pressure  turbine  (HPT)  air  seal  assembly 
part  number  (P'M  .501. 97B  or  P'N  =.0L9fi0 
installed.  These  engines  are  installed  on  t)iit 
not  limited  to  Boeing  777  series  airplanes 
Note  1:  This  .\D  applies  to  each  engine 
identified  in  the  preceding  applif  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D   For 
engines  that  have  been  modified,  altered,  iir 
repaired  so  that  the  performan(  e  (jf  the 
requirements  of  this  .-\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliant  e  in 
accordance  with  paragraph  (d)  of  this  .-\D 
The  request  siiould  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  (  ondilion  addressed  h\ 
this  ,\U:  and.  if  the  unsafe  i  ondition  has  not 
been  eliminated,  the  re<juest  should  im  lude 
specific  proposed  at;tions  to  address  it. 

Compliance 

Compliance  with  this  AI)  is  required  as 
indi(  ,ited.  unless  already  done 

lo  prevent  2nd  stage  HPT  air  seal  asseniblv 
failure  that  could  result  in  un(,ontained 
engine  failure,  accomplish  the  following. 

Calculation  of  Service  Limits 

(a)  Within  31)  davs  of  the  effective  date  of 
this  AD.  and  tiien  ea(  h  <  alendar  month 
thereafter,  determine  the  hour-to-(  vcle  ratio 
of  2nd  stage  HPT  air  seal  assemblies  based 
on  the  hours  and  cycles  accumulated  in  the 
previous  month  in  accordant  e  with 
Paragraph  1  of  the  Accomplishment 
Instructions  for  air  seal  management  of  P\V 
Alert  Sorvic  e  Bulletin  (A.SB)  No   PW4(;-1 12- 
A72-233,  Revision  3,  dated  August  ,c 

2001  .TTie  original  .ASB  or  an\  of  the  rex  isions 
mav  also  be  used  and  are  considered  to  lie 
in  (  ompliance  with  the  .\I) 

Borescope  Inspections 

(b)  For  2nd  stage  HP"!  air  seal  asseinlilies, 
determine  the  initial  inspec  tion  time  and 
repetitive  inspection  interval  in  c:ycles,  m 
accordance  with  Paragraph  2  of  the 

Ac  c:omplishmenl  Instnu  tlons  for  air  seal 


management  of  P\\  .\.SP  No.  PW4(;-n2- 
.\72-23:i:  RevisKiii  A.  dated  .August  3.  2001 
i'erfdiin  liur.'si  f)pe  inspections  of  the  2nd 
stage  HP  1  air  seal  assembly  for  cracks,  and 
remove  HPT  air  seal  assemblies  from  service 
if  cracked,  in  accordance  with  the  On-Wing 
Procedure  section  of  Accomplishment 
Instructions  of  PW  ASB  No.  PW4G-112- 
\''2-233.  Revision  3,  dated  August  3,  2001 
hispec  tions  done  in  accordance  with  the 
orm^d!   \SH    r  any  of  the  revisions  are 
( DiisiiiTi'ii  •  .  lie  in  compliance  with  the  AD. 

New  Cycle  Limits 

(c)  Determine  new  cycle  limits  for  2nd 
stage  HPT  air  seal  assemblies  in  accordance 
witli  Paragraph  3  of  the  Accomplishment 
Instructions  for  air  seal  management  of  PW 
ASB  No.  PW4G-112-A72-233;  Revision  3. 
dated  August  3.  2001.  and  remove  from 
service  2nd  stage  HPT  air  seal  assemblies 
prior  to  exceeding  those  limits. 
Determinations  made  using  the  original  ASB 
or  anv  of  the  revisions  are  considered  to  be 
in  compliance  with  the  AD. 

.Mtemative  Methods  of  Compljanre 

(dl  ,An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  theit  request  through  an  appropriate 
Fecierai  .Aviation  Administration  (FAA) 
Principal  Maintenance  Inspector,  who  may 
add  (  omments  and  then  send  it  to  the 
Manager.  F(.0 

Note  2:  Information  concerning  the 
existenc  e  of  approved  alternative  methods  of 
(  ompliani  e  with  this  airworthiness  directive, 
it  an\ .  nia\  be   iliiained  from  the  ECO. 

Special  Flight  Permits 

(e)  Spec  lal  fligtit  permits  may  be  issued  in 
accordance  with  ^^  21.197  and  21.199  of  the 
Foderal  Aviation  Regulations  (14  CFR  21.197 
and  21  199)  to  operate  the  airplane  to  a 
lu(  ation  where  the  requirements  of  this  AD 
(an  be  accomplished 

Documents  That  Have  Be«'n  Inc  orporated  b> 
Reference 

If)  The  inspei  li.  ^i-- :];ii-!  'it     ;■  :m    : 
ace  ordanc;e  Pratt  >>  Utiitiu>  ASB  i'U4G- 
1 1  2A72-233.  Revision  3,  dated  August  3. 
2001   This  ini  orporation  by  reference  was 
approved  h\  the  Direc  tor  of  the  Federal 
Register  m  d(  i  ordance  with  5  U.S.C.  552(a) 
anii  1  CI  K  part  .")1.  Copies  may  be  obtained 
from  Pratt  Si  Whitney.  400  Main  Street.  East 
Hartford,  CT  06108.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
1-J\ei  utive  Park,  Burlington,  MA:  or  at  the 
Office  of  the  F'etieral  Register,  800  North 
t;apiiol  Sireel   N\V   suite  700,  Washington. 
IK 

EfTective  Date  of  This  AD 

(g)  This  amencimeni  bet;omes  effective  on 

November  '>  2001 


Is.sued  in  Burlington,  Mas.sachuMitts,  un 
September  21.  2001. 
|a\   I    Pardee 

Managf^r.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Sen' ice. 

jFR  Doc.  01-24273  Filed  9-28-01:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

15  CFR  Pan  14 

[Docket  No  98O422101    1224 -03] 
RIN  0605-AA09 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education. 
Hospitals.  Other  Non-Protit,  and 
Commercial  Organizations 

agency:  Chief  Financial  Officer  and 
Assistant  Secretary  for  Administration, 
Department  of  Conunerce  (DoC). 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 

DoC  interim  final  rule  on  grants 
administration  which  implements 
Office  of  Management  and  Budget 

fONtR:  Tire  iilar  A-110.  This  final  rule 
d]     u  -^  rf(  ipipnts  to  transfer  funds 
an     Ilk:  iiir>i  '      sf  categories  for  awards 
11    .\h;i  h  ttii   Ft  cinral  share  of  the  project 
is  SllH)  ()i)()   ir  ii'ss.  Also,  this  rule  makes 
a  correction  to  the  language  concerning 
disclosure  requirements  under  the  Byrd 
Anti-Lobbying  Aiii-  ii  iiix^nt  and  it 
updates  language  and  provisions  as  a 
result  of  changes  to  law 

EFFECTIVE  DATE;  'T\\:-  f  nal  rule  is 

etf»'(  ti\..  (  )(  tnficr  :     ..'Hi  ; 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  L.  Dorfman,  Office  of 
Executive  Assistance  Management.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  N.W..  Room 
HCHB  6022,  Washington,  DC  20230. 
202-482-4115.  e-mail: 
EDorfmarw''(ii>(   jf\ 

SUPPLEMENTARY  INFORMATION;  On 

.St  j!tt  liitu'i  4    .  <'*h  !  )(C  published  an 
intenit.  fi:i.ii  rule  (bi  FR  47155) 
H'fnptint:  !ho  provisions  of  the  Office  of 
M,in.ii;i  lilt  lit  and  Budget  Circular  A- 
111)     I  nitiirm  Administrative 
Rec]uirHinpnts  for  Grants  and 
Cooperative  Agreements  With 
Institutions  of  Higher  Education. 
Hospitals,  and  Other  Non-Profit 
()r>:a:)i/ations."  Changes  made  by  the 
iiittrun  final  rule  were  not  intended  to 
deviate  from  the  substance  of  Circular 
A-110.  However,  the  interim  final  rule 
made  minor  changes  to  update  the 
priH  ttiint  -  c;larify  the  language,  and 
riiakt  till  itnqiiage  apply  specifically  to 
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DoC  and  its  operating  units  The  interim 
final  nile  is  codifiod  at  15  CFR  part  14 

This  rule  amends  the  interim  final 
rule  tf)  incorporate  a  change  requested 
through  public  notice  and  .  ommeiit 
This  final  rule  is  not  subject  to  the 
rulemaking  requirements  of  5  l'  S.C.  553 
because  it  relates  to  public  property, 
loans.  gran(s.  benefits,  and  contracts,  t 
rS.C.  553(c)(2).  including  the  provision 
nf  prior  notice  and  an  opportunity  for 
public  cf)mment  and  delaved  effective 
date.  No  other  law  requires  that  notice 
and  opportunit\-  for  comment  be  given 
for  this  rule  However,  given  the  nature 
of  OMB  Circular  A-110  as  a  common 
rule,  the  DoC  accepted  comments  from 
interested  parties  in  an  effort  to  ensure 
consistency 

DoC  received  f:omments  from  five 
colleges  and  universities  concerning  the 
DoC  requirement  for  prior  approval  on 
anv  rebudgeting  request  that  exceecis  10 
percent  of  program  costs  for  all  awards, 
including  those  awards  of  $100,000  or 
less.  Each  of  the  institutions  objected  to 
the  provision  that  recipients  may  not 
transfer  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved.  All  comments  received  were 
considered  in  developing  these  final 
amendments. 

As  stipulated  at  15  CFR  14.25(0.  the 
DoC  interim  final  rule  requires  prior 
approval  on  budget  revisions  exceeding 
10  percent  for  all  awards  regardless  of 
the  amount  of  Federal  funding,  DoC 
continues  to  talce  steps  toward 
improving  its  program  deliverv'.  policies 
and  procedures,  and  to  be  more 
responsive  to  those  whom  it  serves.  This 
final  rule  revises  15  CFR  14  25(f)  to 
require  prior  approval  for  awards  in 
which  the  Federal  share  of  the  pro)ert 
exceeds  $100,000  In  addition,  the  final 
rule  makes  clear  that  the  10  percent 
threshold  applies  to  the  total  Federal 
and  non-Federal  funds  authorized  bv 
the  Grants  Officer  at  the  time  of  the 
transfer  request.  This  is  the  accumulated 
amount  of  Federal  funding  obligated  by 
the  Grants  Officer  along  with  anv 
approved  non-Federal  share 

In  addition  to  making  changes 
requested  by  the  public,  this  final  rule 
updates  language  and  provisions  The 
phrase  'small  purchase  threshold  "  is 
changed  to  "simplified  acquisition 
threshold  "  throughout  the  document  in 
order  to  be  consistent  with  section  4(11) 
of  the  Office  of  Federal  Procurement 
Policy  Act,  41  U.S  C,  403(11).  as 
amended  by  section  4001  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
Public  Law  103-355.  In  addition, 


.•\ppendix  A  is  updated  in  accordance 
with  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Public  Law 
103-355.  whi(  h  raised  the  threshold  to 
SlOO.OOO  for  the  requirement  to  include 
the  provision  for  compliance  with 
sections  102  and  1U7  nf  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  327-333).  Finally,  Appendix 
A  is  corrected  to  reflect  that  the        *^ 
disclosure  recjuirements  under  the  Byrd 
Anti-Lobbying  Amendment.  31  U.S.C. 
1352.  applv  to  organizations  that  apply 
or  bid  for  an  award  exceeding  SlOO.OOO 
(not  SlOO.OOO  or  more). 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  "Regulatory' 
Planning  and  Review." 

Regulatory  Flexibility  Act 

Be(  ause  notice  and  comment  are  not 
required  under  5  L'.S.C  553  or  any  other 
law  for  this  rule  relating  to  public 
property,  loans,  grants  benefits  or 
contracts  (5  L'.S.C.  553(a)i.  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared 

Executive  Order  13132  (Federalism) 

't  has  t)een  determined  that  this  notice 
does  not  ((jntain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Paperwork  Reduction  Act 

Thi>  rule  lilies  not  impose  anv  new 
reporting  nr  rei urdkeeping  requirements 
under  the  Paperwork  Reduction  Act. 
Reporting  and  recordkeeping 
requirements  in  15  CP'R  Part  14  are 
those  required  by  OMB  Circular  A-110 
and  have  alreadv  been  cleared  by  OMB. 

Catalog  of  Federal  Domestic  Assistance 

This  rule  affects  all  of  the  grant  and 
cooperative  agreement  programs  with 
institutions  of  higher  education,  hospitals, 
other  non-profit,  and  commercial 
organizations  administered  by  DoC. 

List  of  Subjects  in  15  CFR  Part  14 

Accounting.  Administrative  practice 
and  procedure.  (Colleges  and 
universities.  Grants  administration. 
Grant  programs — economic 
development,  (Irant  programs — oceans 
and  atmosphere.  Grant  programs — 
minority  businesses.  Grant  programs — 
technology.  Grant  programs — 
tfcilecommunications.  Grant  programs — 
international.  Hospitals.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 


.•\pproved:  September  26.  2001. 

Robert  F.  Kugelman. 

Director.  Office  of  Executive  Budgeting  and 
Assistance  Management,  Di  partnient  of 
(j)nimerce. 

Accordingly,  the  interim  final  rule 
adding  Part  14  of  Title  15  of  the  Code 
of  Federal  Regulations,  which  was 
published  at  63  FR  47155  on  September 
4,  1998.  is  adopted  as  final,  with  the 
following  changes: 

PART  14— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NON-PROFIT,  AND 
COMMERCIAL  ORGANIZATIONS 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  Li, S.C,  301.  OMB  Circ  ular  .\- 
110  (64  FR'.=i492fi.  October  8.  1<)'»9), 

2.  Part  14  is  amended  by  removing  the 
phrase  "small  purchase  threshold"  and 
adding  "simplified  acquisition 
threshold"  in  its  place  wherever  it 
occurs. 

3.  Section  14.25  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


§14.25 
plans. 


Revision  of  budget  and  program 


(f)  The  recipient  may  not  transfer 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  5100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  Federal  and  non- 
Federal  funds  authorized  by  the  Grants 
Officer.  This  does  not  prohibit  the 
recipient  from  requesting  Grants  Officer 
approval  for  revisions  to  the  budget.  No 
transfers  are  permitted  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 
***** 

4.  Appendix  A  to  part  14  is  amended 
by  revising  paragraphs  4  and  7  to  read 
as  follows: 

Appendix  A  to  Part  14 — Contract 
Provisions 

***** 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  exceeding  $100,000  for 
construction  contracts  and  for  other  contracts 
that  involve  the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  Sections  102  and  107  of  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327-333),  as  supplemented  by 
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Department  nf  Labor  regulations  (29  (^FR  Part 
5).  Lender  Section  102  of  the  .\c\.  each 
contractor  shall  be  required  to  (  ompute  the 
wages  of  everv  mechanii;  and  laborer  on  ttie 
basis  of  a  standard  w  ork  week  of  40  hours. 
Work  in  excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1 '  . 
times  the  basic  rate  ot  pav  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  .'\ct  is  applicable  \(i 
construction  work  and  provides  that  iiu 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitarv.  hazardous  or 
dangerous.  These  requirements  do  not  appl\ 
to  the  purchases  of  supplies  or  materials  or 
artit  les  ordinarilv  available  on  the  open 
market,  or  contracts  for  tians[iortation  or 
transmission  of  intelligence. 
*  *  *  *  » 

7.  Bvrd  Anti-Lobbying  Amendment  (31 
L'.S.C  13521 — C'ontractors  who  apply  or  bid 
for  an  award  ex<  eeding  SIOO  000  shall  file 
the  required  f  erlificatinn.  Eac  h  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  ni;! 
used  Federal  appropriated  funds  to  pay  am 
person  or  organization  for  influencing  or 
attempting  to  influeiK.e  an  offic:er  or 
employee  of  any  ageiu  \  ,  a  member  of 
("ongress.  nffii  er  or  employee  of  Congress,  or 
an  employee  uf  a  member  of  C^ongress  in 
connection  with  obtaining  an\  Federal 
contract,  grant  or  any  other  award  co\ered  by 
.Tl  U.S.C.  1352.  Each  tier  shall  also  disclose 
anv  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  an\ 
Federal  av\ard.  Such  disc  losures  are 
forwarded  from  tier  to  tier  up  to  the 
ret  ipieiit 


!FR  Dui  ,  (Il-24:'il4  Filed  y-J8-01.  8:45  ami 
BILLING  CODE  3510-FA-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-8007:  34-44834;  3S- 
27443;  39-2393:  IC-25168] 

RIN  323&-AG96 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 

Commission 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 

Commission  (the  Commission)  is 
adopting  revisions  to  the  EDGAR  Filer 
Manual  to  reflect  updates  to  the  EDGAR 
system  made  in  EDGAR  Release  8.0.  The 
new  release  includes  an  updated 
version  of  EDGARLink  (Release  8.0)  that 
filers  must  now  download  and  use.  The 
new  version  includes  various 
enhancements  to  the  templates  and 
software.  The  revisions  to  the  Filer 


Manual  reflect  these  changes  The 
updated  manual  will  be  incorporatcci  i)\ 
reference  into  the  Code  of  Federal 
Regulations 

EFFECTIVE  DATE:  October  1 .  JOOl.  The 
incorporatum  by  reference  of  the 
EDGAR  Filer  Manual  is  apprn\ed  b\  the 
Director  of  the  Federal  Register  as  nf 
October  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  InformatKin  T(>i  hnDlui^v, 
Rick  Herou.\  at  (202)  942-8800;  for 
questions  concerning  Investment 
Management  companv  filings,  Ruth 
Armfield  Sanders.  Senior  Spec  ial 
(Counsel,  or  Shaswat  K.  Da.s,  Senior 
Counsel,  Division  of  Investment 
Management,  at  (202)  942-0978;  and  for 
questions  ccmceriung  fiorporation 
Finance  companv  filings.  Herbert 
SchoU.  Office  Chief.  EDGAR  and 
Information  Analysis.  Di\ision  of 
Corporation  Financ  e.  at  (202)  942-2940 
SUPPLEMENTARY  INFORMATION:  Toda\  we 
are  adopting  an  updated  F'DGAR  Filer 
Manual  (Filer  Manual)  The  Filet 
Manual  describes  the  t<!c;hni(  al 
formatting  requirements  for  the 
preparation  and  submission  of 
electronic  filings  through  the  Klettronic 
Data  Gathering.  Analvsis.  and  Retrieval 
(EDGAR)  system  '  It  also  describes  the 
requirements  for  filing  using 
modernized  EDGARLink  ■ 

The  Filer  Manual  cuntains  all  the 
technical  specifications  for  filers  to 
submit  filings  u.sing  the  neu' 
modernized  EDC.\R  system   Filcr^-  inu-i 
c:omply  with  the  applicable  prdNi^mns 
of  the  Filer  Manual  in  order  to  assure 
the  timely  acceptance  and  processing  of 
filings  made  in  electronic  format  ■  Filers 
should  consult  the  Filer  Manual  m 
conjunction  with  our  rules  gii\erning 
mandated  electnmic  filing  \\  h'li 
preparing  doc:uments  for  cle;  truiiu 
submission. ■* 


We  onuinallv  adopted  the  Filer  Manual  on  .\pril 
!    1993.  with  an  effective  date  of  April  26.  1993 
Release  No.  33-6986  (Apr.  1 .  19931  I58  FR  186381. 
\Vp  implemented  the  most  recent  update  to  the  Filer 
Manual  on  lulv  30.  2001   Sef  Release  No.  33-7999 
iAugust  7.  2001)  166  FR  42941]. 

•'  This  is  the  filer  assistance  software  we  provide 
filers  filing  on  the  EDGAR  system. 

'  .Sep  Rule  301  of  Regulation  S-T  (17  CFR 
^32301). 

*  See  Release  Nos.  33-6977  (Feb  23  1993)  |58  FR 
146281.  IC-19284  (Feb.  23,  1993)  |58  FR  14848|.  3S 
25746  IFcb  2i.  1993)  |58  FR  14999|.  and  33-6980 
[VAi  2i   199J)|58FR  150091  in  which  we 
1  ompretiensively  discuss  the  rules  we  adopted  to 
govern  mandated  electronic  Rling.  See  also  Release 
No.  33-7122  (Dec    19,  1994)  |59  FR  67752).  in 
whirh  wp  made  the  EDGAR  rules  final  and 
.tpplicibie  to  all  domestic  registrants;  Release  No. 
H-7427  (lulv  1.  1997)  |62  FR  36450).  in  vvhich  we 
adopted  minor  ,imendments  lo  the  EDGAR  ni)es; 
RpUmsp  No   33-7472  (Oct.  24,  1997)  |62  FR  58647|, 
in  which  we  announced  that,  as  of  January  1,  1998, 
wp  vviiuld  nut  ai  rept  in  paper  filinu'.  th.ii  v.f 


HD(;.\R  Release  8.0.  the  most  re<,ent 
ste(i  111  the  Commission's  modernization 
pn  iiei  t   will  be  implemented  on 
S.  J  t.'ni!>.  t  24    2001   This  release 
nil  iii.il-  1  iiew  version  of  EDGARLink 
(Release  8.0).  which  makes  certain 
enhancements  to  the  templates  and 
^(ihware.  Filers  must  download  and  use 
the  updated  EDGARLink  8.0  software 
and  templates  to  ensure  their  filings  will 
be  processed  successfully  EDGAR  will 
nn  longer  support  earlier  versions  of 
KD(  ,.\KI.ink  Notice  of  the  update  has 
pre\  lously  been  provided  on  the 
EDGAR  Filing  Web  Site,  through  return 
notices  to  filers,  and  on  the 
Commissions  public  web  site.  The 
discrete  updates  are  reflected  on  the 
filing  web  site,  and  in  the  updated  Filer 
Manual. 

One  benefit  of  the  new  release  is  its 
update  to  the  Internet  Forms  Viewer  and 
the  Java  Runtime  Environment  software 
packages,  which  are  incorporated  into 
EDGARLink  This  upgrade  will  make 
EDCiARl.ink  more  compatible  with 
newer  versions  of  commercial  and 
custom  software  already  deployed  and 
used  by  our  customers. 

Other  enhancements  facilitate  the 
entr\'  of  data  for  fee-based  filings. 
FD(;.\R'. .ink  Keie<ise  8  0  contains  two 
new  le.  [  ,:^>  s  uithin  Templates  1  and 
2:  the  i-.'i  ,!;i,i  (  iffering  Information  page 
.ifiii  !-fi  (  i|f^"t  iiiif.rindtiiin  page.  The 
Fee  ,i[ni  i  )!ier;ng  liiforinalion  page 
contains  fee-related  fields:  Payor  CIK 
and  Payor  CCr  Method  of  Payment  and 
the  Fee  Paul    it  ,i|'['ii(  .ilnfj.  Also 
di-|ii.i\e(i  IS  ,11;  ( )!iiTing  Table  that 
ripldtcs  tile  l,quit\.  Debt,  Convertible 
and  Other  fielcis  Fee  Paid  is  now 
required,  if  applicable  to  the  particular 
form  type,  and  a  suspense  error 
■'incorrect  fee  amount'  will  be 
displayed  if  the  amount  in  the  Fee  Paid 
field  IS  less  then  the  calculated  fee 
amount 

The  Fee  tJlisei  Information  page 
allows  the  entr>-  of  multiple  offsets  for 
a  single  submission.  Each  offset 
information  row  contains  the  CIK.  Form 
Type,  File  Number.  Offset  Filing  Date 
and  the  Amount  There  is  also  a  new 
automatic  fee  estimating  function 
■.vithiii  FIX  ..\Kl,;!ik  that  calculates  the 
lei .  tjdst  ii  upuii  datj  entered  by  the  filer. 
This  function  will  be  kept  current 
t!ir   iitjh  the  use  of  the  Fee  Rate  Table 
fii>    itiis  file  will  be  updated  by  the 
Commission  and  will  be  available  for 


require  filers  lo  submit  electronicallv:  Release  No 
34-40934  (Ian    12.  1999)  |64  FR  28431.  in  which  we 
made  mandator*'  the  electronic  filing  of  Form  13F, 
Release  No  33-7684  (May  17    1999)  |64  FR  27888). 
in  which  we  adopted  amendments  to  implement 
the  first  stage  of  EDGAR  modernization:  Release  No. 
33-7855  (April  24.  2000)  |65  FR  247881,  in  which 
we  implemented  EDGAR  Release  7.0. 
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download  bv  the  filers  through  the 
EDGAR  Filing  Web  site. 

There  also  nave  been  other 
enhancements  to  the  EDGARLink 
Templates  1,  2  and  3.  We  have  updated 
various  fields  on  the  template  screens, 
such  as  a  save  icon,  to  make  them 
clearer  and  easier  to  use.  Several  fields 
have  been  relocated  to  improve  the  fit 
of  the  templates  on  the  filer's  monitor. 
EDGAR  now  will  automatically  assign 
file  numbers  to  new  registrants  on 
amendments,  when    new'   is  typed  in 
the  File  Number  field  of  the  new  co- 
registrant.  We  have  also  removed  fields 
that  were  incorrectly  displaying  for 
certain  form  tvpes.  Fields  now  requirt^d 
for  particular  form  types,  such  as  the 
new  fee  fields  for  fee  bearing  filings  and 
the  File  Number  field  for  the  L'-3A-2/ 
A  form,  will  be  displayed  A  number  of 
form  types  will  now  only  allow  single 
registrants:  24F-2NT.  all  OPLR  form 
types,  N-6F,  N-6F/A.  N-54A,  N-54A/ 
A.  N-54C  and  N-54C/ A.  Co-registrant 
fields  for  these  form  types  will  not  be 
displaved  The  form  tvpes  N-6C9  and 
N-6C9/.\  have  been  removed  from 
EDGAR 

Along  with  adoption  of  the  Filer 
Manual,  we  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  nf  today's 
revisions  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  V.S.C.  552(a)  and  1  CFR  part  51. 

\'ou  may  obtain  paper  copies  of  the 
updated  Filer  M^-nuai  at  the  following 
address;  Public.  Reference  Room.  U..S. 
Securities  and  Exchange  Commission, 
450  Fifth  Strept.  \'\V  .  Washington  DC 
20549-0102   We  will  post  t'lectronic 
format  c;opies  on  the  Commission's  Web 
site;  the  address  for  the  Filer  Manual  is 
<bttp:/n\-w\\  ^pc  ■^ov/infn''edfiar/ 
fihrm(inual.htm>   You  mav  also  obtain 
copies  from  Thomson  Financial  Corp. 
the  paper  and  microfiche  contractor  for 
the  Commission,  at  (800)  B38-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedures  or  practice. 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  .^ct  i.^PA).  ^  it  follows  that 
the  requiremtmts  of  the  Regulati)r\ 
Flexibility  Act '  do  not  apply 

The  effective  date  for  trie  updated 
Filer  Manual  and  the  rule  amendments 
is  October  1.  2001.  In  accordance  with 
the  APA.'  we  find  that  there  is  good 
cause  tn  establish  an  effective  date  less 
than  30  davs  after  publication  of  these 
rules.  The  EDGAR  system  upgrade  to 


■5  1    >(.-,-!  Kb), 
■5  U.S.C  553(d)(3), 


Release  8  0  is  scheduit'd  to  occur  on 
September  24.  2001.  1  he  Commission 
believes  that  it  is  necessary  to 
coordinate  the  effectiveness  of  the 
updated  Filer  Manual  with  the 
scheduled  system  upgrade. 

Statutory'  Basis 

We  are  ad(.pting  the  amendments  to 
Regulation  S-T  under  .Sections  6.  7.  8, 
10.  and  19(a)  of  the  Securities  Act," 
Sections  3.  12.  13,  14,  15,  23,  and  35A 
of  the  Securities  Exchange  Act  of  1934,^' 
Section  20  of  the  Public  I'tility  Holding 
Company  Act  of  1935.'"  Section  319  of 
the  Trust  Indenture  Act  of  1939,"  and 
Sect-cms  8.  30.  31.  and  38  of  the 
Inve-^tment  Companv  Ac;t  of  1940. '^ 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Text  of  the  Amendment 

In  accordance  v\  ith  th»'  foregoing, 
Title  17.  Chapter  II  uf  theOideof 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S~T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1   The  authority  citation  for  Part  232 
ntinues  to  read  as  follows: 

.Authority:  15  U.S.C.  77f.  77g.  77h,  77i, 
;7s(d).  77sss(a),  78c(b).  78/,  78m,  78n,  78o(d). 
78w(a),  78//(d).  79t(a).  80a-8.  80a-29,  80ii-,H0 
and  8()a-37. 

2.  Section  232,301  is  revised  to  read 
as  follows: 

§  232.301     EDGAR  Filer  Manual. 

hilers  must  prep.ire  elec;tronif:  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  bv  the 
Commission,  whu  h  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The 
requirements  for  filers  using 
modernized  EDG.VRLink  are  set  forth  in 
EDGAR  Filer  Manual  (Release  8.0), 
Volume  I — Modernized  EDGARLink, 
dated  Septeniht-r  2001.  Additional 
provisions  ajijilic  able  to  Form  N-SAR 
filters  are  set  forth  in  EDG.\R  Filer 
Manual  (Release  7.0).  Volume  II — N- 
SAR  Supplement,  dated  lulv  2001.  All 
of  these  provisions  ha\t'  been 
incorporatcHJ  by  reference  into  the  Code? 
of  Federal  Regulations,  which  action 
was  approved  bv  the  Director  of  the 
Federal  Register  in  ac.t:ordanc:e  with  5 


»  1 5  U.S.C.  77f.  77g.  77h,  77i  and  77s(a). 

"  15  U.S.C.  78c,  78/,  7Hm,  78n.  7Bo.  78w  hiuI  78// 

'"ISli.S.C.  79t. 

"15  U.S.C.  77SSS. 

'2  15  U.S.C  80a-8.  80a-29.  80a-30  and  80a-37. 


U.S.C.  552(a)  and  1  CFR  Part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 
Public  Reference  Room.  U.S.  Securities 
and  Exchange  Commission,  450  5th 
Street,  N\V,  Washington,  DC  20549- 
0102  or  by  calling  Thomson  Financial 
Corp  at  (800)  638-8241.  Electronic 
format  copies  are  available  on  the 
Commission's  Web  Site.  The  address  for 
the  Filer  Manual  is  <http:// 
www.sec.gov/info/edgar/filerman.htm>. 
You  can  also  photocopy  the  document 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  Suite  700, 
Washington,  DC. 

Dated:  September  24.  2001 

By  the  (Commission, 
Margaret  H.  McFarland, 
Deputy  Secretan,-. 

IFR  Dor,.  01-24.328  Filed  9-28-01;  8:4.5  am] 
BILUNG  CODE  801(M)1-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

Visas:  Documentation  of 
nonimmigrants  under  the  Immigration 
and  Nationality  Act,  as  amended 

CFR  Correction 

In  title  22  of  the  Code  of  Federal 
'Regulations,  parts  1  to  299.  revised  as  of 
.April  1.  2001,  part  41  is  amended  on 
page  195  by  removing  the  second 
§41  57. 

\¥K  Doc    01-55n31  Filed  9-28-01;  8:45  am] 

BILUNG  CODE  1 505-01 -D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AD-FRL-7066-4] 

Standards  of  Performance  for 
Industrlal-Commerciai-lnstitutional 
Steam  Generating  Units 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  amendment. 


SUMMARY:  We  are  amending  the  current 
provisions  in  the  standards  of 
performance  for  industriai-commercial- 
institutional  steam  generating  units 
which  permit  owners  and  operators  of 
new  steam  generating  units  located  at 
chemical  manufacturing  plants  and 
petroleum  refineries  burning  high- 
nitrogen  byproduct/wastes  to  petition 
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the  Administrator  for  a  site  specific 
nitrogen  o.xides  (  NO\)  emission  limit. 
The  amendment  extends  the  provisions 
to  owners  and  operators  of  new  steam 
generating  units  located  at  pulp  and 
paper  mills. 

DATES:  This  direct  final  rule  will  be 
effective  on  November  30.  2001  without 
further  notice,  unless  significant  adverse 
comments  are  received  bv  October  31, 
2001. 

If  significant  material  adverse 
comments  are  received  by  October  31. 
2001.  this  direct  final  rule  will  he 
withdrawn  and  the  comments  addressed 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  If  no  significant  material 
adverse  comments  are  received,  no 
further  action  will  be  taken  on  the 
proposal  and  this  direct  final  rule  will 
become  effective  on  November  30.  2001 
ADDRESSES:  By  U.S.  Postal  Service,  send 
comments  (in  duplicate  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention 
Docket  Number  A-2001-18.  L'.S.  EPA. 
1200  Pennsylvania  Avenue.  NVV.. 
Washington.  DC  20460.  In  person  or  by 
courier,  deliver  comments  (in  duplicate 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-2001-18. 
U.S.  EPA,  401  M  Street,  S\V.. 


Washington.  DC  20460  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Fred  Porter.  Combustion  (rroup, 
Emission  Standards  Dixisum  iMD-l.ll 
U.S.  EPA.  Research  Triangle  Park.  N<:»rth 
Carolina  27711,  (919)  541-5251,  e-mail: 
porter.  fred@epa  gov 

SUPPLEMENTARY  INFORMATION: 

Comments.  We  are  publishing  this 
direct  final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  amendment  and  dn 
not  anticipate  adverse  rommputs 
However,  in  the  Proposed  Rules  --*'(  tion 
of  this  Federal  Register,  we  ari' 
publishing  a  separate  document  that 
will  serve  as  the  proposal  in  the  ''\ mt 
that  adverse  comments  are  fiieci 

If  we  receive  any  signifi(.ant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  We  will  not  institute  a 
second  comment  period  on  thi^  dirf^f  t 
final  rule,  ,\ny  parties  intt-rt'sti^d  in 
commenting  must  do  so  at  this  time. 


Docket  The  docket  is  an  organized 
and  complete  lile  of  information 
compiled  by  EPA  in  developing  this 
direct  final  rule.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
dorkf^tmi:  •;v«tpm  is  intended  to  allow 
niinitH  r-    t  thi  public  and  industries 
iii\  I  ;\  1  1  <i    II  ,tdily  identify-  and  locate 
d'li  iiniint^  M   that  they  can  effectively 
participate  in  the  rulemaking  process. 
Alone  with  the  proposed  and 
promulgated  standards  and  their 
J n  luihlt"-  the  docket  contains  the 
nciii  1  ,n  'he  case  of  judicial  review. 
The  dii  k(  !  number  for  this  rulemaking 
i-  .-A-  .ioin    > 

n    /;  .'  Wni'   \\'->.   W  WW).  In  addition 
ti  i  tit'.riL;  available  in  the  docket, 
t  I"!  tronic  copie8  of  this  action  will  be 
[M  sted  on  thp  Technology  Transfer 
\i  twork  s  (TT\)  policy  and  guidance 
iiiturnirftiiin  p^yp  /ittp.//M'H'M'.epa.gov'/ 
tin/i  Jij;    I  hr  ITN  provides  information 
and  technology  exchange  in  various 
areas  of  air  poHution  control.  If  more 
informat;     I  m  r.irding  the  TTN  is 
needed   .  .d:  th.   ]T\  HELP  line  at  (919) 
541-5:^84 

'Uxi.   :!'  it  Entities.  The  regulated 
itrc  ( ;.  ,s  and  entities  that  potentially 
>. ;:    '  •  affected  by  this  amendment 
include  the  following: 


Category 


NAICS 
codes 


SIC 
codes 


Examples 

of  potentially 

regulated  entities 


Pulp  and  Paper 


322 


26 


Pulp  and  Paper  Mills 


This  table  is  not  intended  to  he 
exhaustive,  but  rather  provides  a  guid(> 
for  readers  regarding  entities  likely  to  be 
rpgulated  by  this  action.  This  table  lists 
the  types  of  entities  that  we  are  now 
aware  could  potentially  be  regulated  by 
this  action  Other  tvpes  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facilitv.  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  60.41b  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Clean  Air  Ac:t  (CAA), 
judicial  review  of  the  action  taken  b\ 
this  direct  final  rule  is  available  only  on 
the  filing  of  a  petition  for  review  in  the 
U,S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  November  30. 
2001.  Under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  subject 


to  toda\''s  action  iiia\  imi  hi'  (  tidllcngt'd 
later  in  ci\'il  or  criinina!  pii>(  t'i'(iinti> 
brought  by  EPA  to  .'iiiori  r  th«  -■■ 
requirements 

Lender  sec;tion  3()7|dl(:i  ol  tli.-  (  A.\. 
only  an  objection  to  a  rule  or  prm  -dure 
raised  with  reasonable  specificity 
during  the  period  for  public  comment  or 
public  hearing  mav  be  raised  during 
judicial  re\  lew 

I.  Background 

On  November  25.  19HH  l.')l  FR  42768). 
we  promulgated  standards  of 
performanc(>  to  limit  NO\  emissions 
from  new  industrial-c  oniinernal- 
institutional  steam  generating  units 
Within  the  chemical  manufacturing 
industry  and  the  petroleum  refining 
industrv.  byproduct; waste  gases  or 
liquids  are  often  co-fired  v%  ith  natural 
gas  or  oil  in  steam  generating  units. 
Although  now  steam  generating  units 
co-firing  bvproduc:t.'wastes  with  natural 
gas  or  oil  must  comply  with  the  same 
NO\  emission  limits  as  units  firing  onl\ 
natural  gas  or  oil.  in  most  cases,  that 
presents  no  problems. 


Nitrogen  oxides  emissions,  however, 
are  influenced  by  the  presencxB  of 
nitrogen  in  the  materials  burned  and  as 
we  discussed  in  the  Federal  Register 
notices  proposing  and  pioiiuiigatuig  the 
stani.ici-  I  o-firing  high-nitrc^gen 
bypr    1  ;  '  wastes  can  lead  to  a 
signiiii.aiii  increase  in  NO\  emission 
levels.  As  a  result,  to  ensure  that  the 
NOx  emission  limits  were  not 
unreasonable,  we  included  provisions 
in  the  standards  for  petitioning  the 
Administrator  for  a  site  specific  NOx 
emission  limit  for  a  new  steam 
ceiHratini:  unit  located  at  a  chemical 
pl.m!    I  petroleum  refinery  where  it 
i    iilii  he  shown  that  co-firing  specific 
!\  (  r  liiK  t  wastes  containing  nitrogen 
[>o  \  >  iits  iijiupiiance  with  the  NOx 
■■rn;-.Mon  limits. 

The  |>r  i\  isions  require  that  an  owner 
If  MjirraNr  petitioning  the 
Adnumstratiii  present  sufficient 
evidence  to  di m n^irate  that  the  unit  is 
able  to  compls  w  itti  the  NOx  emission 
hmitv  when  firing  natural  gas  or  oil,  but 
unable  til  (  nnipK  when  co-firing 
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byproduct/ waste  under  the  same 
conditions.  Thus,  the  owner  or  operator 
must  first  measure  N0\  emissions  when 
firing  only  natural  gas  or  oil  and 
demonstrate  compliance  with  the  N'Ox 
emission  limits.  Excess  air  levels  and 
other  operating  conditions  must  be 
recorded,  and  the  owner  or  operator 
must  then  measure  N0\  emissions 
while  co-firing  the  byproduct/ waste 
with  natural  gas  or  oil  under  these  same 
conditions. 

Emissions  measured  when  co-firing 
the  bvproduct/waste  ser\'e  as  the  basis 
for  establishing  a  site  specific  NOv 
emission  limit  applicable  only  during 
those  periods  when  byproduct/waste  is 
co-fired  in  the  steam  generating  unit. 
During  periods  when  byproduct/waste 
is  not  co-fired,  the  unit  must  comply 
with  the  NOx  emission  limits  in  the 
standards 

As  mentioned,  co-firing  most 
byproduct/wastes  do*>s  not  present  a 
problem  with  respect  to  compliance 
with  the  N'0\  emission  limits.  As  a 
result,  in  the  15  vears  since  adoption  of 
the  standards,  only  three  site  spec  ifi( 
N0\  emission  limits  have  been 
proposed  and  promulgated  for  iifw 
steam  generating  units  located  at 
chemical  plants  or  petroleum  refineries. 

On  April  15.  1498  (6:^  FR  18504),  we 
promulgated  national  emission 
standards  for  hazardous  air  pollutanta 
(NTSHAP)  to  limit  emissions  of 
hazardous  air  pollutants  (HAP)  from 
pulp  and  paf  er  mills  The  standards 
require  control  of  HAP  waste  gases  from 
certain  pulp  vents  (^ne  alternative  to 
control  the  HAP  waste  ^asei  is  to  co-fire 
them  in  a  steam  generating  unit 

Recently,  it  has  come  to  our  attention 
that  the  most  reasonable  alternative  at 
one  pulp  and  paper  mill  subject  to  the 
NESHAP  is  to  co-fire  the  HAP  waste 
gases  in  a  steam  generating  unit  subject 
to  the  standards  of  performance  for 
industrial-commercial- institutional 
steam  generating  units  The  HAP  waste 
gases,  however,  contain  nitrogen 
compounds  and,  as  a  result,  the  ste«jn 
generating  unit  ma\  not  comply  with 
the  emission  limit  for  \()\  emi^smns. 

Other  alternatives,  such  as  installing  .i 
dedicated  incinerator  to  burn  the  H.-\P 
waste  gases,  are  substantially  mor»' 
costly  and,  in  addition,  could  result  in 
greater  NO\  emissions.  If  the  steam 
generating  unit  were  located  at  a 
chemical  plant  or  a  petroleum  refin^rv , 
the  owners  and  operators  could  petition 
the  Administrator  for  a  site  specific  NOx, 
emission  limit  Because  the  steam 
generating  unit  is  located  at  a  pulp  and 
paper  mill,  however,  as  the  standards 
now  exist,  that  is  not  possible 

In  retrospect,  the  provisions  to 
petition  the  Administrator  for  a  site 


specific  NO\  emission  limit  were 
included  in  the  standards  for  steam 
generating  units  located  at  chemical 
plantsor  petroleum  refineries  only 
because  those  were  the  only  two 
industries  whic  h  demonstrated  a  need 
fnr  that  tvpf'  of  flfxihilitv  in  the 
standards  at  the  time  they  were 
developed.  With  de\elopment  of  the 
NE.SHAP  for  pulp  and  paper  mills,  as 
illustrated  by  the  example  outlined 
above,  it  is  clear  that  the  pulp  and  paper 
industry  also  needs  that  ilexibility. 
Consequently,  we  are  amending  the 
standards  of  performance  for  industrial- 
commercial- insti  tut  ionai  steam 
generating  units  to  extend  the 
provisions  to  petition  the  Administrator 
for  a  site  spf^cifir  NOx  emission  limit  to 
owners  and  operators  of  new  steam 
generating  units  located  at  pulp  and 
paper  mills  which  co-fir^  b\-prnduct/ 
wastes 

II,  .Administrative  Requirements 

A.  Executive  Order  12866,  Regulator,' 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  199.3),  we  must 
determin^'  whether  the  regulatory  action 
is  "significant  ■  and.  therefore,  subject  to 
review  by  the  Offic  e  of  .Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order  The  Executive 
Order  defines    significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Hay(>  an  annual  effect  on  the 
economy  of  .SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  gm^'mments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plannf^d  by  annther  agency: 

(3)  materiall\  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  rec  ipients  thereof:  or 

(4)  raise  novfl  legal  or  policy  issues 
arising  nut  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  m  the  Executive  Order. 

It  has  bt'Hii  dt'tiTiniiied  that  this  direct 
final  rule  does  nut  qualifv  as  a 
"significant  regulatory  ac;tion"  under 
the  terms  of  Executive  Order  12866  and. 
therefore,  is  not  suhjt'Ct  to  review  by 
OMB. 

B  Executive  Ordpr  1321 1.  Actions 
(loncernms,  Rfgiilntinns  That 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

This  direct  final  rule  is  not  subject  to 
Executive  Order  1321 1  (66  FR  28355, 


May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13132.  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  we  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  we  consult  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Also,  we  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
direct  final  rule. 

D  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  us 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
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the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175, 
Thus,  Executive  Order  13175  does  not 
apply  to  this  direct  final  rule. 

E.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  "Protecticn  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23.  1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant'  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  we  considered. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Ordethas  the  potential  to  influence  the 
regulation.  This  direct  final  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  Also,  this  direct  final  rule  is  not 
"economically  significant." 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 


regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effeclive  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  The  provisions 
of  section  205  do  not  apph'  when  thcv 
are  inconsistent  with  applicabh'  law 
Moreover,  section  205  allows  us  tn 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted  Before  we  establish 
any  regulatory  requirements  that  mav 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  develop  a  small 
government  agencv  plan  under  sec  tuiu 
203  of  the  UMRA  The  plan  must 
provide  for  notifying  potentialh 
affected  small  governments,  enabling 
officials  of  affected  small  envernments 
to  have  meaninghil  and  timeiy  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Ferieral 
intergovernmental  mandates,  and 
informing,  educating,  and  ad\  I'-ing 
small  governments  on  compliant  e  with 
the  regulatory  requirements 

We  nave  determined  that  this  direct 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State.  Unal. 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  vear  Thus. 
this  direct  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  LTMRA. 

We  have  also  determined  that  this 
direct  final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

G.  Regulatory-  Flexihilit\'  Act  (RFAI.  as 
Amended  by  the  Small  Rusmess 
Regulatory'  Enforcement  Fairness  Act  at 
1996  ISBREFAl  5  U.SC.  601  et  seq 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirement.s 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions 

For  purposes  of  assessing  the  impacts 
of  this  direct  final  rule  on  small  entities 
small  entity  is  defined  as  (1 )  A  small 
business  in  the  regulated  industry 
which  has  less  than  750  employees:  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town. 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 


profit  enter))ri'~>'  thai  is  independently 
ow  ned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  direc  t  final  lule  on  small 
entities  we  have  concluded  that  this 
a(  turn  w  ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  direct 
final  rule  will  not  impose  any 
requirements  on  small  entities  because 
It  does  not  impose  any  additional 
ref;ulatury  requirements. 

/y  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  the  standards 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
at  the  time  the  rules  were  promulgated 
on  November  25.  1986 

The  amendment  contained  in  this 
direct  final  rule  results  in  no  changes  to 
the  information  collection  requirements 
of  the  standards  or  guidelines  and  will 
have  no  impact  on  the  information 
collection  estimate  of  project  cost  and 
hour  burden  made  and  approved  by 
OMB  during  the  development  of  the 
standards  and  guidelines  Therefore,  the 
information  collection  requests  have  not 
been  revised 

An  Agency  may  not  conduct  or 
sponsor,  and  a  pjerson  is  not  required  to 
respond  to  a  c()lie<'tion  of  information 
unless  it  displays  a  i  urrentK  valid  ( 'MB 
control  number  The  OMH  i  ontroi 
numbers  for  our  regulatu.'i-  .w   listed  in 
40  CFR  part  9  and  40  t'.P'R  chapter  15. 

/  \ational  Technology  Transfer  and 

Advancemenl  Art 

Section  l-ildi  of  the  National 
Technology  Transfer  and  .^livaiii  ement 
Act  of  19qs  (NTT.\.'\J,  Public  Law  1U4- 
113.  <!)  12(di  (15  U.S.C.  272  note)  directs 
us  to  use  \  iihintar\  consensus  standards 
in  our  reguiatorv  actu  ities  unless  to  do 
so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
\'oluntar\  <  onsensus  standards  are 
technical  standards  \f-  g  .  materials 
specifications,  test  methods  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  h\  voluntary 
consensus  standards  bodies  The 
N'TT.A.^  directs  us  to  provide  Congress. 
through  OMB.  explanations  when  we 
dei'.ide  not  to  use  available  ami 
applicable  \'oluntarN  ( unsensus 
standards 

This  din>ct  final  ruli-  .innMidinent  does 
not  involve  teH.hnic.al  standards 
Therefore,  it  is  not  suhiect  to  .NTTAA. 


/  C^ongressinniii  Hi'Mt-w  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801 ,  et  seij 


as  added  bv  the 


49834  Federal  Register/ Vol.  66.  \o    190 /Monday.  October  1,  2001 /Rules  and  Regulations 


Small  Business  Regulaton,-  Enforcement 
Fairness  Act  of  1996.  generally  prnv  rJes 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  d 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Gener<il 
of  the  United  States.  We  will  submit  a 
report  containing  this  direct  final  rule 
and  other  required  information  tn  the 
U.S.  Senate,  the  US  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  direct  final  rule  in 
the  Federal  Register,  A  major  rule 
cannot  taJee  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  direct  final  rule  is  not  a  "major 
rule"  as  defined  bv  .5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  20.  2001. 
Christine  Todd  Whitman,  j 

Administrator 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  60  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  60— {AMENDED]  ' 

1.  The  authority  citation  for  part  6U 
continues  to  read  as  follows 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Db — [Amended]       | 

2.  Section  60.41b  is  amended  by 
revising  the  definition  of  Byproduct/ 
waste  and  adding  a  definition  of  Pulp 
and  paper  mills  to  read  as  follows: 

§  60.41b    Definitions. 

***** 

Byproduct/\\astp  means  any  liquid  or 
gaseous  substance  produced  at  chemu  al 
manufacturing  plants,  petroleum 
refineries,  or  pulp  and  paper  mills 
(except  natural  gas.  distillate  oil.  or 
residual  oil)  and  combusted  in  a  steam 
generating  unit  for  heat  recoverv'  or  for 
disposal.  Gaseous  substances  with 
carbon  dioxide  levels  greater  than  50 
percent  or  carbon  monoxide  levels 
greater  than  10  percent  are  not 
byproduct/waste  for  the  purpose  of  this 
subpart 
***** 

Pulp  and  paper  mills  means 
industrial  plants  which  are  classified  bv 
the  Department  of  Commerce  under 
North  American  Industrv  Classification 


Svstem  (NAICS)  Code  322  or  Standard 
hulustrial  (Classification  (SIC)  Code  26. 
«         «         *         *         * 

'FR  n...  01-240"".  Filed  9-28-01:  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[TX-1 28-1 -7466a;  PRL-7067-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Texas:  Control  of 
Emissions  From  Existing  l-lospital/ 
Medical/Infectious  Waste  incinerators 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 

action  approving  the  Texas  111(d)  Plan 
submitted  bv  the  Governor  of  Texas  on 
lune  2.  2000.  to  implement  and  enforce 
the  Emissions  Guidelines  (EG)  for 
existing  Hospital/Medical/Infectious 
Waste  Incinerators  (HMIVVI).  The  EG 
requires  States  to  develop  plans  to 
reduce  toxic  air  emissions  from  all 
flMIWIs  This  action  also  corrects  an 
error  in  the  list  of  designated  facilities 
in  the  identification  r)f  the  Texas  111(d) 
plan 

DATES:  This  rule  is  effective  on 
November  M).  2001  without  further 
notice,  unless  EPA  receives  adverse 
(omment  hv  October  31.  2001.  If  EPA 
recer.es  such  comment.  EPA  will 
publish  a  timelv  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H  Diggs.  Chief.  Air  Planning 
Section  (6PD-L).  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
rivailable  for  public  inspection  during 
normal  business  hours  at  the  following 
locations  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

irS  Environmental  Protection 
.Agent  \.  Region  6,  Air  Planning  Section 
(6PD-L).  1445  Ross  Avenue.  Dallas. 
Texas  75202-27:<3 

Texas  Natural  Resource  Conservation 
Ciommission.  Office  of  Air  Qualitv, 
12124  Park  35  Circle.  Austin,  Texas 
78753 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deeseat  (214)  665-7253 
SUPPLEMENTARY  INFORMATION: 

Thrf)ughout  this  document  wherever 


we,      us, 
the  EPA. 


or  "our"  is  used,  we  mean 
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I.  What  Action  Is  Being  Taken  by  EPA 
Today? 

The  EPA  is  approving  the  Texas  State 
Plan,  as  submitted  on  June  2,  2000,  for 
the  control  of  air  emissions  from 
HMIWIs.  When  we  developed  our  New 
Source  Performance  Standard  (NSPS) 
for  HMIWIs,  we  also  developed  EG  to 
control  air  emissions  from  older 
HMIWIs.  See  62  FR  48348--18391. 
September  15,  1997.  The  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  developed  a  State  Plan,  as 
required  by  section  111(d)  of  the  Federal 
Clean  Air  Act  (the  Act),  to  incorporate 
the  EG  requirements  into  its  body  of 
regulations,  and  we  are  acting  today  to 
approve  the  State's  Plan. 

II.  Why  Do  We  Need  To  Regulate 
HNOWI  Emissions? 

When  burned,  hospital  waste  and 
medical/infectious  waste  emit  various 
air  pollutants,  including  hydrochloric 
acid,  dioxin/furan.  and  toxic  metals 
(lead,  cadmium,  and  mercury).  Mercury 
is  highly  hazardous  and  is  of  particular 
concern  because  it  persists  in  the 
environment  and  bioaccumulates 
through  the  food  web.  Serious 
developmental  and  adult  effects  in 
humans,  primarily  damage  to  the 
nervous  system,  have  been  associated 
with  exposures  to  mercury.  Harmful 
effects  in  wildlife  have  also  been 
reported;  these  include  nervous  system 
damage  and  behavioral  and 
reproductive  deficits.  Human  and 
wildlife  exposure  to  mercury  occurs 
mainly  through  the  ingestion  of  fish. 
When  inhaled,  mercury  vapor  attacks 
the  lung  tissue  and  is  a  cumulative 
poison.  Short-term  exposure  to  mercury 
in  certain  forms  can  cause 
hallucinations  and  impair 
consciousness.  Long-term  exposure  to 
mercury  in  certain  forms  can  affect  the 
central  nervous  system  and  cause 
kidney  damage. 

Exposure  to  particulate  matter  has 
been  linked  with  adverse  health  effects, 
including  aggravation  of  existing 
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respiratory  and  cardiovascular  disease 
and  increased  risk  of  premature  death. 

Hydrochloric  acid  is  a  clear  colorless 
gas.  Chronic  exposure  to  hydrochloric 
acid  has  been  reported  to  cause  gastritis. 
chronic  bronchitis,  dermatitis,  and 
photosensitization.  Acute  exposure  to 
high  levels  of  chlorine  in  humans  ma\ 
result  in  chest  pain,  vomiting,  toxic 
pneumonitis,  pulmonary  edema,  and 
death.  At  lower  levels,  chlorine  is  a 
potent  irritant  to  the  eyes,  the  upper 
respirator*'  tract,  and  lungs. 

Exposure  to  dioxin  and  furan  can 
cause  skin  disorders,  cancer,  and 
reproductive  effects  such  as 
endometriosis.  These  pollutants  can 
also  affect  the  immune  system. 

III.  What  Is  a  State  Plan? 

Section  111(d)  of  the  Act  requires  that 
pollutants  controlled  under  NSPS  must 
also  be  controlled  at  older  sources  in  the 
same  source  category.  Once  an  NSPS  is 
promulgated,  we  then  publish  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  designated 
facilities.  States  with  designated 
facilities  must  then  develop  a  State  Plan 
to  adopt  the  EG  into  their  body  of 
regulations.  States  must  also  include  in 
this  State  Plan  other  elements,  such  as 
inventories,  legal  authority,  and  public 
participation  documentation,  to 
demonstrate  the  ability  to  enforce  it 

IV.  What  Does  the  Texas  State  Plan 
Contain? 

The  State  added  a  control  strategy 
entitled  'Plan  for  (Control  of  Hospital 
and  Medical/Infectious  Waste 
Incinerators"  to  its  "The  Texas  .State 
Plan  for  the  Control  of  Designated 
Facilities  and  Pollutants"  in  order  to 
implement  the  1997  EG  for  HMIWI 
under  40  CFR  part  60.  subpart  O.  For 
the  reguiaton'  element  of  the  plan,  the 
TNRCC  adopted,  on  May  17.  2000. 
revisions  to  Title  30  of  the  Texas 
.\dministrative  Code.  Chapter  11.3  (.10 
TAC  1 1  3)  (Regulation  III).  Control  of  Air 
Pollution  From  Toxic  Materials.  These 
revisions  amended  Section  113  1. 
Definitions,  and  added  to  Subchapter  D. 
Designated  Facilities  and  Pollutants,  a 
new  Division  2.  Hospital/Medical/ 
Infectious  Waste  Incinerators,  Sections 
113.2070  to  113.2072  and  113,2074  to 
1 1 3.2079.  The  State  effective  date  of 
these  rules  was  June  11,  2000.  The 
Governor  submitted  the  Plan  to  EPA  on 
|une  2.  2000. 

The  Texas  State  Plan  contains: 

1.  A  demonstration  of  the  State's  legal 
authority  to  implement  the  section 
111(d)  State  Plan: 

2.  State  Regulations  30  TAC  1 1 3. 1 ;  30 
TAC  113.2070  to  11 3.2072:  and  30  TAC 


113.2074  to  113,2079  as  the  entnrceablf 
mechanism: 

3.  An  inventory  ot  approximati'ly  Kil 
operating  designated  facilities  subject  to 
the  Chapter  113  emission  standards.  24 
units  exempt  from  control  requirements 
but  subject  to  reporting,  and  43  affected 
fae:ilities  which  have  elected  to  shut 
down.  An  updated  inventory  of 
facilities  and  emissifins  inventory'  along 
with  estimates  of  their  toxir  air 
emissions  are  being  collec  ted  ,ind  \m11 
be  included  in  the  .MRS  database  in  the 
future  b\  the  State 

4.  Emission  limits  that  are  as 
protective  as  the  EG. 

5.  A  compliance  date  nn  lai'>r  than 
one  vear  after  we  approve  the  Plan.  See 
Section  113,2079  and  40  CFR  60.39e,  as 
listed  at  62  FR  483H1.  September  15. 
1997. 

6.  Testing,  monitorini;.  reporting  and 
ret;ordkeeping  requirements  fur  the 
designated  facilities. 

7.  Records  from  the  publii  hearing: 
and. 

8.  Provisions  for  progress  reports  to 
EPA. 

The  Texas  State  Plan  was  reviewed 
for  approval  against  the  following; 
criteria:  40  CFR  part  60.  subpart  V. 
Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities:  and  40  CFR 
part  60.  subpart  Ce.  Emission 
Guidelines  and  Compliani  e  Times  Idr 
Hospital/Medical/lnfectious  Waste 
Incinerators  A  detailed  discussion  of 
(Hir  evaluation  of  the  Texas  State  Plan 
is  included  in  our  technical  sufiport 
document  located  in  the  of{i(  ial  file  for 
this  action 

V.  Is  My  HMIWI  Subject  to  These 
Regulations? 

The  EG  for  existing  HMIWls  affect  any 
HMIWI  built  on  or  before  lune  20.  1996" 
If  vour  facilitv  miM'ts  this  criterion,  you 
are  suhjet  t  to  thfse  regulatinns, 

VI.  What  Steps  Do  I  Need  To  Take? 

\'oii  must  meet  the  re(]uireineiits  in  30 
TA('  1 1 3  as  set  out  above  and 
summarized  as  follows: 

1,  Determine  the  size  of  your 
incinerator  b>'  establishing  it^  m.iximum 
design  capacity, 

2,  Each  size  category  of  HMIWI  has 
certain  emission  limits  e>;tahlished 
which  \'our  incinerator  must  meet.  See 
Table  2  in  Section  113  2072  to 
determine  the  specific  emission  limits 
which  apply  to  you.  The  emission  limits 
apply  at  all  times,  except  during  startup 
shutdown,  or  malfunctions,  prov  ided 
that  no  waste  has  been  charged  during 
these  events.  See  .Section  113  2072. 

3,  There  are  provisions  to  address 
small-remote  incinerators  (Sections 


113.2070(15){G).  113.2072.  113.2074. 
113.2075.  113.2076(b)). 

4   You  must  meet  a  five  percent 
opacity  limit  on  your  discharge, 
averaged  over  a  six-minute  period 
(Section  113.2072(b)(2)). 

5.  You  must  have  a  qualified  HMIWI 
operator  available  to  super\ise  the 
operation  of  your  incinerator.  This 
operator  training  and  qualification 
requirements  are  given  in  Section 
113,2078, 

6.  Your  operator  must  be  certified,  as 
discussed  in  5  above,  no  later  than  one 
year  after  we  approve  the  Plan.  See 
Section  113.2079  and  40  CFR  60.39e(e). 
as  listed  at  62  FR  48382.  September  15. 
1997. 

7.  You  must  develop  and  submit  to 
TNRCC  a  waste  management  plan.  This 
plan  must  be  developed  under  guidance 
provided  by  the  American  Hospital 
Association  publication.  "An  Ounce  of 
Prevention:  Waste  Reduction  Strategies 
for  Health  Care  Facilities.  1993,"  and 
must  be  submitted  to  TNRCC  within  60 
days  after  initial  performance  test.  See 
Section  113.2077. 

a  You  must  conduct  an  initial 
[lerfnrnianLe  test  to  determine  your 
incinerator's  compliance  with  these 
emission  limits  (Section  113.2075). 

9.  You  must  install  and  maintain 
devices  to  monitor  the  parameters  listed 
under  Table  6  in  Section  113.2075. 

10.  You  must  document  and  maintain 
information  concerning  pollutant 

com  1  iitMt.nns.  opacify  measurements. 
i.han:<  r  tii  ^  and  other  operational  data. 
This  lutiinnation  must  be  maintained 
for  a  period  of  five  years.  See  Section 
113.2076. 

11.  You  must  report  to  TNRCC  the 
results  of  your  initial  performance  test, 
the  values  for  your  site-specific 
operating  parameters,  and  your  waste 
management  plan  This  information 
must  be  reported  within  60  days 
following  your  initial  performance  test, 
and  must  be  signed  by  the  facilities 
manager  (Set:tJon  113.2076). 

12.  In  general,  you  must  comply  with 
all  the  requirements  of  this  State  Plan 
within  one  vear  after  we  approve  it.  See 
Section  113  2079. 

\'n   r,orre(  tion  to  Identifii  ati<ui  of 
Texas  11  Ud)  Plan 

On  lune  17.  1999  (64  FR  32427)  we 
approved  the  Texas  111(d)  plan  for 
municipal  solid  waste  landfills.  We 
inadvertently  failed  to  add  municipal 
-iilid  waste  landfills  to  the  list  of  Texas 
designated  facilities  listed  in  40  CFR 
62.lb850(c).  This  action  corrects  this 
error  by  adding  "Municipal  solid  waste 
landfills  ■  to  the  list  of  designated 
facilities  in  40  CFR  62.108.50(c). 
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VHI.  Final  Action  | 

The  EPA  IS  approving  the  Texas 
1 1 1(d)  plan  for  the  control  of  air 
emissions  from  existing  HMIWIs 
submitted  bv  the  Governor  on  June  2, 
2000.  This  action  also  corrects  an  error 
in  40  CFR  62.10850(c)  by  adding 
"Municipal  solid  waste  landfills"  to  the 
list  of  Texas  designated  facilities. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  vitnv 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  this  revision  to  the 
Texas  111(d)  Plan  if  adverse  comments 
are  received.  This  rule  will  be  effective 
on  November  30.  2001  without  further 
notice  unless  we  receive  adverse 
comment  by  October  31.  2001.  if  EPA 
receives  adverse  comments,  we  will 
publish  a  timely  withdrawal  m  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect  We  will 
address  all  public  comments  in  a 
subsequent  Final  rule  based  on  the 
proposed  rule  We  will  not  institute  a 
second  comment  period  on  this  action 
Any  parties  interested  in  commenting 
must  do  so  at  this  time 

DC.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FK 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatorv  action"  and 
therefore  is  not  subject  to  review  bv  thp 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355   Mdv 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibilitv 
Act  (5  U.S.C  601  ef  seq]  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquelv  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  199,5 
(Public  Law  104-4) 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direi;t  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
.IS  specified  bv  Executive  Order  13175 
(65  FR  67249.  November  9,  2000),  This 
artion  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distributiim  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safetv  Risks"  (62  FR  19885, 
April  23,  1497),  because  it  is  not 
economicallv  significant. 

In  reviewing  state  plan  submissions, 
EPAs  rule  is  to  approve  state  choices. 
provided  that  they  meet  the  criteria  of 
the  Act   In  this  c:ontext.  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  state  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EP.A,  when  it  reviews  a  state  plan 
submission,  to  use  VC;S  in  place  of  a 
state  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  Act,  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Te(,hn()lngv  Transfer  and 
Advancement  Act  of  1995  (15  U  S,C 
272  note)  do  not  applv.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et.spf/,) 

The  Congressional  Review  Act.  5 
use.  801  ef  seq..  as  added  by  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Art  of  1996,  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  Bar;h  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  recjuired  information  to  the  U.S. 
Senate,  the  I '  S   House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
public:ation  of  the  rule  in  the  Federal 
Register  .\  maior  rule  cannot  take  effect 
until  60  davs  after  it  is  published  in  the 
Federal  Register  This  action  is  not  a 

major  rule    as  defined  by  5  U.S.C. 
804(2). 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Novembet  30.  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hospital/medical/ 
infectious  waste  incineration. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated;  September  19,  2001. 
Gregg  A.  Cooke, 
Regional  Administrator.  Region  6. 

Part  62,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  I"  .S  C  7401  et  seq 

Sub|>art  SS — Texas 

2.  Section  62.10850  is  amended  by 
adding  paragraphs  (b)(4)  and  (c)(3)  and 
(c)(4)  as  follows: 

§62.10850    Identification  of  plan. 

***** 

(b)'   *   * 

(4)  Control  of  air  emissions  from 
designated  hospital/medical/infectious 
waste  incinerators  submitted  by  the 
Governor  in  a  letter  dated  June  2,  2000. 
***** 

(c)*   *   * 

(3)  Municipal  solid  waste  landfills 

(4)  Hospital/medical/infectious  waste 
incinerators. 

3.  Subpart  SS  is  amended  by  adding 
a  new  undesignated  center  heading  and 
§§62.10910  and  62.10911  to  read  as 
follows: 

Air  Emissions  From  HospitaiyMedical/ 
Infectious  Wastes  Incinerators 

§62.10910    Identification  of  Sources. 

The  plan  applies  to  existing  hospital/ 
medical/infectious  waste  incinerators 
for  which  construction,  reconstruction, 
or  modification  was  commenced  before 
lune  20,  1996,  as  described  in  40  CFR 
part  60,  subpart  Ce. 
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§62.10911     Effective  date. 

The  effective  date  for  the  portion  of 
the  plan  applicable  to  existing  hospital/ 
medical/infectious  waste  incinerators  is 
November  30.  2001. 

[KR  Do(  .  01-2421.1  Filed  9-28-()l.  8.45  ami 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FL-T5-2001-02;  FRL-706ft-5] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permit  Program;  State  of 
Florida 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 


summary:  EPA  is  promulgating  full 
approval  of  the  operating  permit 
program  of  the  Florida  Department  of 
Environmental  Protection  (FDEP). 
Florida's  program  was  submitted  in 
response  to  the  directive  in  the  1990 
Clean  Air  Act  (CAA)  Amendments  that 
permitting  authorities  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationar\' 
sources  and  to  certain  other  sources 
within  the  permitting  authorities' 
jurisdiction.  On  September  25,  1995. 
EPA  granted  interim  approval  to 
Florida's  operating  permit  program.  The 
State  revised  its  program  to  satisf\'  the 
conditions  of  the  interim  approval,  and 
EPA  proposed  full  approval  in  the 
Federal  Register  on  luly  2,  2001.  EPA 
did  not  receive  any  comments  on  the 
proposed  action,  so  this  action 
promulgates  final  full  approval  of  the 
Florida  operating  permit  program. 
EFFECTIVE  DATE:  October  31,  2001. 
ADDRESSES:  Copies  of  Florida's 
submittals  and  other  supporting 
documentation  used  in  developing  the 
final  full  approval  are  available  for 
inspection  during  normal  business 
hours  at  EPA,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Interested  persons  wanting 
to  examine  these  documents,  which  are 
contained  in  EPA  docket  number  FL- 
T5-2001-01,  should  make  an 
appointment  at  least  48  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gracy  R.  Danois,  EPA  Region  4,  at  (404) 
562-9119  or  danois.gracy@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
Why  is  EPA  taking  this  action? 
What  is  involved  in  this  final  action? 


What  Is  the  Operating  Permit  Program? 

Title  V  of  the  CAA  Amendments  oi 
1990  required  all  state  and  luc.al 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria  In  imjilcmcnting 
the  title  V  operating  permit  [irograms. 
the  permitting  authorities  require 
certain  sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  C.^A  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  documt^nt  B\ 
consolidating  all  of  the  applicable 
requirements  tor  a  facilit\ .  the  sourre, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  \' 
program  include:  "major  "  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations  For  example, 
all  sources  regulated  under  the  ac:id  rain 
program,  regardless  of  size,  must  obtain 
operating  permits  Examples  of  ma|or 
sources  include  those  that  have  thi- 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds 
(VOCs).  carbon  monoxide,  lead,  sulfur 
dioxide,  nitrogen  oxides  (  N(3\).  or 
particulate  matter  (PMi,  ):  those  t.hat 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  ptjiiutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
VOCsorNOx 

Why  Is  EPA  Taking  This  Action? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval 
contingent  on  the  state  revising  its 
program  to  correct  the  deficiencies. 
Because  Florida's  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
the  program  in  a  rulemaking  published 
on  September  25,  1995  (60  FR  49343) 


The  interim  approval  notice  described 
the  conditions  that  had  to  be  met  in 
order  for  the  State's  program  to  receive 
full  approval.  Interim  approval  of 
Florida's  program  expires  on  December 
1,2001. 

What  I«.  Involved  in  This  Final  .Action? 

The  Florida  Department  of 
Environmental  Protection  has  fulfilled 
the  conditions  of  the  interim  approval 
granted  on  September  25.  1995.  On  July 
2.  20m  .  EP.A  published  a  document  in 
the  Federal  Register  (see  66  FR  34901) 
pn i[)osinji  full  approval  of  Florida's  title 
\  npt'ratmg  permit  program,  and 
proposing  approval  of  other  program 
revisions  Since  EPA  did  not  receive  any 
( (tmments  on  the  proposal,  this  action 
promulgates  final  full  approval  of  the 
State  of  Florida  program  and  final 
approval  of  the  other  program  changes 
described  in  the  proposal. 

.Administrative  Retjuirements 

A.  Docket 

Copies  of  the  Florida's  submittals  and 
other  supporting  documentation  used  in 
developing  the  final  full  approval  are 
!  rintained  in  docket  files  maintained  at 
thp  EP.\  Region  4  office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  m  the  development 
of  this  action  The  primary  purposes  of 
the  docket  are:  (1)  'To  allow  interested 
parties  a  means  to  idt'Mtif\  ..ii(i  locate 
documents  so  that  the\  (  an  t^ffectively 
participate  in  the  approval  process,  and 
(2*  to  serve  as  the  rec  ord  in  (.ase  of 
|udit  lal  review   The  d(:K;ket  files  arc 
available  for  public  inspection  at  thi- 
loc:ation  listed  under  the  ADDRESSES 
section  of  this  dixumpnt 

B.  ExecuUvt  Ordt^r  IJHbS 

The  Office  of  ManagemtMii  ami  Budget 
has  exempted  this  regulator\  a(  tion 
from  Executive  Order  1286ti,  entitled 
'Regulatory  Planning  and  Review." 

('.  Executive  Ordtr  L3U45 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  198H5   April  23    1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be    ecnnomicalK 
significant'   as  defined  under  Kxci  wtive 
Order  12866.  and  (2)  cone  ems  .m 
environmental  health  or  safctx  risk  mat 
EPA  has  reason  to  believe  nia\  have  a 
disproportionate  effect  on  i  hildren  If 
the  regulatory  action  meets  both  c  ntena. 
the  Agency  must  evaluate  the 
environmental  health  or  safet\  etfectb  of 
the  planned  rule  on  c:hildren.  and 
explain  why  the  planned  regulation  is 
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preferable  to  other  potentially  effectivp 
and  reasonably  feasible  alternatives 
considered  by  the  Agency, 

This  action  is  not  subject  to  Executivp 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  it  does  not  involve  decision-; 
intended  to  mitigate  environmental 
health  or  safety  risks, 

D  Execu  five  Order  13132        ' 

This  action  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  'Federalisnr 
(64  FR  43255,  August  10.  1999)  Th)>; 
action  merely  approves  existing 
requirements  under  state  law.  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  state  and 
the  federal  government  established  in 
the  CAA. 

E.  Executive  Order  13175 

This  action  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

F  Executive  Order  13211 


I 


This  action  is  not  subject  to  Executive 
Order  1321 1,  "Actions  Concerning 
Regulations  That  Significantlv  ,\ffert 
Energy  Supplv.  Distribution,  or  Use  '  (66 
FR  28355,  May  22,  2001).  hecau.se  it  is 
not  a  significantly  regulatory  action 
under  Executive  Order  12866 

G  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  anv 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  operating  permit 
prograjn  approvals  under  section  502  of 


the  CAA  do  not  rrcite  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing  Therefore,  because  this 
appriAdl  does  not  create  any  new 
requirements.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H.  Unfunded  Mnndates  Reform  Art 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  EPA 
must  prepare  a  budgetarv  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  mav  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  rost-pffecti\e  ajid  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EP.\  to  establish  a 
plan  for  informing  and  advising  any 
small  govt.'rninents  that  mav  he 
significantly  or  uniquely  impacted  by 
the  rule 

EP.^  has  determined  that  the  approval 
actum  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  re(|uirements  .Xc  cordinglv.  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

/.  .\ationol  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(.NTTAA)  of  1995  requires  federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  complv  with  NTTAA, 
EP.\  must  consider  and  use  "voluntary 
consensus  standards "  (V'CS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  he  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs.  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CiAA  and  EPA's 
regulations  codified  at  40  CFR  part  70. 
In  this  context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
VC.S,  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS.  it  would  thus  be 
inconsistent  with  applicable  law  for 


EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
otherwise  satisfies  the  provisions  of  the 
CAA.  Thus,  the  requirements  of  section 
12(d)  of  NTTAA  do  not  apply. 

/.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  use.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
Office  of  Management  and  Budget 
(0MB)  control  number  206O-O243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

K  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  'ake  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q 
Dated:  September  18,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401  et  seq. 
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2.  Appendix  A  to  part  70  is  amended 
under  the  entry  for  Florida  by  adding 
paragraph  (b)  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  (Operating 
Permits  Programs 

*        *        •        •        • 

FInridii 
***** 

(b)  The  Florida  Department  nf 
Environmental  Prntei  tinn  ^ubmitted  program 
revisions  on  .April  29.  m't6.  [-pbruar\  1 1, 

1998,  liine  11.  1998.  .April  9.  1999  (tvvu 
submittals).  Iu!v  1.  1999.  and  October  1, 

1999.  The  rule  revisions  contained  in  the 
.•\pril  29.  199(1.  Februarv  11,  1998.  )une  11 
1998.  .\prii  9.  1999.  lulv  1.1999.  and  October 
1.  1999  submittals  adequateh  addressed  the 
'.onditions  of  the  interim  approval  effective 
(in  October  2.")   199.T,  and  which  would 
expire  on  Dec  eml)er  1.  2001    The  State's 
operating  permits  program  is  herehv  granted 
final  full  afiprtnal  ^-ffef  ti\e  on  October  M. 
2001 

***** 

I'FR  !)n(    01-24488  hiled  9-28-01;  8:45  am] 
BILLING  CODE  6560-50-? 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[A[>-FRL-7068-9] 

Clean  Air  Act  Final  Approval  of 
Operating  Permits  Program;  State  of 
Rhode  Island 

AGENCY:  Environiii.ntal  Protection 

Agency  (EPA', 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  taking  final  action 
to  fully  approve  the  Operating  Pcrmit.s 
Program  of  the  State  of  Rhodt?  island 
Rhode  Island  submitted  its  program  for 
the  purpose  of  complying  with 
requirements  for  a  State  to  develop  a 
program  to  issue  operating  permits  to  all 
major  stationary  and  certain  other 
sources.  EPA  granted  source  categorv- 
limited  interim  approval  to  Rhode 
Island's  operating  permit  program  on 
Mavfi,  1996. 

DATES:  This  direct  final  rule  is  effective 
on  November  30,  2001  without  further 
notice,  unless  EPA  receives  relevant 
adverse  comment  by  October  31.  2001. 
If  relevant  adverse  comment  is  received. 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Steven  Rapp,  Unit  Manager,  Air  Permit 
Program  Unit.  Office  of  Ecosystem 
Protection  (mail  code  CAP)  I'.S. 
Environmental  Protection  Agency. 


EPA — New  England.  One  Congress 
Street.  Suite  1100.  Boston.  MA  02114- 
2023.  Copies  of  the  State  submittal  and 
other  supporting  documentation 
relevant  to  this  action,  are  availabli^  tor 
public  inspection  during  normal 
business  hours,  by  appointment  M  thc' 
Office  of  Ecosvstem  Protection.  1 '  S 
Environmental  Protection  .\genc  \ 
EPA — New  England,  One  C Congress 
Street,  nth  floor,  Boston  M.\  Region  I. 
JFK  Federal  Building.  Boston.  MA 
FOR  FURTHER  INFORMATION  CONTACT:  Idd 
E.  Gagnon. (617)  918-1653. 
SUPPLEMENTARY  INFORMATION:  Thl- 
section  provides  additional  intnrmation 
by  addressing  the  foUowiny  (juestions: 

What  is  the  operating  permit  program? 

How  has  Rhode  Island  addressed  L'PA's 
interim  approval  issue? 

What  changes  to  Rhode  Island's  program  is 
KP.-X  approving? 

How  has  Rhode  Island  addressed  EPA's 
questions  about  its  environmental  audit 
statute? 

What  is  involved  in  this  final  action? 

What  Is  the  Operating  Permits 
Program? 

The  Clean  Air  Act  .^mendmcnt^ 
((■:AA)  of  1990  required  all  state  and 
loial  permitting  authorities  to  develop 
operating  permit  programs  that  meet 
certain  Federal  criteria.  42  U.S.C.  7661- 
"Bfilc  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  ( (intam 
all  applicable  requirement.s  under  th< 
C;AA  The  f()(  us  nf  the  operating  permit 
program  is  to  iinpro\e  compliance  and 
enforcement  bv  issuing  each  source  a 
permit  that  (onMilutates  all  of  the 
applicable  C.-\A  requirements  into  a 
federally  enfor(  eable  document    B\ 
(  onsolidating  all  of  the  applicable 
requirements  for  a  facilitv.  the  source, 
the  public .  and  the  permittmu 
authorities  can  morfeasiU  dcicriniii*' 
what  CAA  requirements  apply  and  how 
tt)  determine  compliance  with  th.ise 
requirements 

.Sources  required  to  obttiin  an 
operating  permit  under  this  program 
include  'major    sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  See  40  C.FK  70.3.  For 
example,  all  sources  reuuiated  under  the 
acid  rain  program,  reuardlo--  nt  ^i/< 
must  obtain  operating  ['.crniit'- 
Examples  of  major  sources  include: 
those  that  have  the  potential  to  emit  100 
tims  per  vear  or  more  of  volatile  organic 
compounds.  c:rirhon  monoxide,  lead, 
sulfur  dioxide,  nitrogim  oxides  nr 
particulate  matter  (PM  10);  thnsc  tint 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollut.int  specifically 


h-ted  under  the  CAA  (HAP);  or  those 
t!i  It  cnvt  2'  vm^  per  \'ear  or  more  of  a 
I  cmbiiiriti'n  '  f  H.\Pv   In  areas  that  are 
11'  ni".  nn.:  the  National  Ambient  Air 
Qualu\  itdiidards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious."  such  as  Rhode 
Island  major  sources  include  those  with 
the  potential  of  emitting  50  tons  per 
vear  or  more  of  volatile  organic 
compounds  or  nitrogen  oxides. 

How  Has  Rhode  Island  Addressed 
KP.^'s  Interim  Approval  Issue? 

UiK f    •,;      perating  permit  program 
substantially,  but  not  fully,  meets  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  and 
where  a  State  requests  source  category- 
limited  interim  approval,  EPA  may 
grant  the  program  interim  approval. 
Because  Rhode  Island's  operating 
permit  program  substantially,  but  not 
fully,  met  the  requirements  of  part  70, 
EPA  granted  interim  approval  to  the 
program  in  a  rulemaking  published  on 
.May  6,  1996  (61  FR  20150).  Normally, 
with  interim  approval,  a  state  must 
submit  a  corrective  program  to  receive 
full  approval.  But  Rhode  Island's 
program  was  fully  approvable,  with  the 
exception  that  the  State  planned  to  issue 
permits  within  a  five-year  schedule, 
rather  than  the  three  year  schedule 
provided  for  in  section  503(c)  of  the  Act. 
In  its  interim  approval  notice.  EPA 
discussed  the  possibility  that  Rhode 
Island     ;  i     ram  might  automatically 
convert  to  a  full  approval.  But  EPA 
made  that  conversion  contingent  upon 
Flhode  island  issuing  permits  in  a  timely 
fashion  consistent  with  its  five  year 
transition  plan.  Since  Rhode  Island  did 
not  meet  the  five  year  schedule,  we 
could  not  automatically  convert  their 
program  to  full  approval. 

VVe  are  granting  full  approval  under 
our  current  Part  70  rules  because  the 
only  issue  that  limited  our  1996 
approval  of  Rhode  Island's  program  was 
the  State's  schedule  for  permit  issuance. 
To  date  Rhode  Island  has  made 
reasonable  progress  in  issuing  Title  V 
permits  to  its  sources.  Although  Rhode 
Island  has  only  issued  28%  of  tlieir 
permits,  they  have  issued  80%  of  those 
in  the  last  year.  EPA  believes  that 
disapproving  Rhode  Islands  program  at 
this  point  would  not  result  in  permits 
being  issued  any  more  quickly  The 
State  now  has  the  organization  in  place 
to  support  its  program,  and  having  EPA 
take  over  permit  issuance  now  would 
only  disrupt  a  program  that  has  gotten 
beyond  the  inertia  of  startup.  It  would 
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be  counterproductive  to  disapprove  a 
program  that  fully  meets  the 
requirements  of  part  70  only  to  f(  irce 
EPA  to  absorb  the  responsibility  that 
Rhode  Island  is  finally  prepared  tu 
handle.  However,  failure  to  issue 
permits  according  to  statutory'  and 
regulator*'  requirements  is  a  deficiency 
in  program  implementation  natumally 
The  Agency  will  be  addressmg  this 
national  permit  issuance  deficiency 
later  this  vear 

What  Changes  to  Rhode  Island's 
Program  Is  EPA  Approving? 

Rhode  Island  made  additional 
changes  after  the  source  categorv' 
limited-interim  approval  was  submitted 
to  EPA  on  June  2,  1995  On  October  1. 
1996.  Rhode  Island  submitted  revisions 
to  APC  Regulation  No.  29,  Operating 
Permits,  and  APC  Regulation  Nr>  28. 
Operating  Permit  Fees  that  amended  the 
definition  of    volatile  organic 
compound"  (VOC).  Acetone, 
paracholorobenzotrifluoride,  and 
volatile  methyl  siioxanes  are  now 
included  on  the  list  of  compound.-^  that 
are  exempted  from  the  definitinn  of 
VOC  because  of  their  negligible 
photochemical  reactivity.  Rhode 
Island's  revisions  to  its  \'OC  definitinn 
are  consistent  with  revisions  EPA  ha.-. 
made  to  its  definition  of  \'OC. 

On  October  1.  1996  and  October  26. 
2000.  Rhode  Island  s-ubmitted  changes 
to  APC  Regulation  .No  28,  Operating; 
Permit  Fees,  amending  the  due  date  fur 
fees  and  the  inventor*'  year  used  in 
calculating  the  fees  This  allows  Rhode 
Island  sufficient  time  to  determine  the 
prior  year's  carryover  amounts  to  be 
included  when  billing  a  source  for  the 
upcoming  vear  The  revisiims  also 
added  an  application  fee  for  facilities 
receiving  a  general  emissions  cap 
designed  to  keep  them  out  of  Title  \' 

On  lanuarv  1.  1999.  Rhode  Island 
submitted  a  revision  that  incorporated 
by  reference  the  revised  provisions  of 
the  Acid  Rain  Program  in  40  CFR  part 
72.  This  allows  the  state  to  utilize  the 
provisions  of  the  revised  federal 
regulation  when  drafting  a  facility's 
operating  permit 

On  October  26.  2000,  the  State 
submitted  a  revision  to  its  list  of 
insignificant  activities  that  must  be 
included  in  the  operating  permit 
application  but  are  exempted  from 
having  to  be  fullv  described  be<  ause  of 
size,  emission  levels,  or  prodiK  turn  rate. 
The  application  must  contain  enough 
information  to  show  that  the  activity 
qualifies  for  the  exemption.  This  change 
is  consistent  with  the  applicabilitv 
thresholds  in  APC  Regulation  No  9  for 
preconstruction  permits,  and  includes 
changes  with  such  minor  emissions 


impacts  that  thev  are  exempted  even 
from  Rhode  Island's  minor  new  source 
review  program,  for  example  a  natural 
gas-burning  dnvice  with  a  heat  input 
capacity  of  less  than  ten  million  Btu  per 
hour. 

All  these  changes  are  consistent  with 
EPA's  operating  permit  program 
regulations. 

How  Has  Rhode  Island  Addressed 
EPA's  Questions  About  Its 
Environmental  Audit  Statute? 

Following  EPA's  interim  approval  of 
Rhode  Island's  operating  permit 
program,  the  State  adopted  the  Rhode 
Island  Environmental  Compliance 
Inc:entive  Act  (ECIA).  which  provides 
certain  incentives  for  facilities  that 
conduct  environmental  compliance 
audits,  voluntarily  disclose  violations 
found  in  an  audit,  and  promptly  bring 
themselves  intu  compliance.  R.l.G.L. 
section  42-17.8.  The  EC;iA  is  not  an 
interim  approval  Issue,  because  it  did 
not  exist  at  the  time  EPA  acted  on 
Rhode  Island's  original  program.  But  the 
.•\gency  asked  the  State  to  clarifv'  the 
operation  ot  the  statute  to  avoid  any 
question  whether  Rhode  Island  retains 
adfx]uate  enforcement  authority  to 
support  c(intinued  implementation  of 
federal  environmental  programs.  On 
July  25.  2001.  the  Rhode  Island  Attorney 
General  provided  KP.-\  with  a  legal 
opinion  concerning  the  State  s  criminal 
enforcement  authority  under  the  ECIA. 
EPA  has  d<'termined  that  Rhode  Island 
retains  sufficient  criminal  enforcement 
authority  under  thp  ECIA  to  support 
implementation  of  federal 
environmental  programs,  including  the 
Clean  Air  Act  operating  permit  program. 

What  Is  Involved  in  This  Final  Action? 

EPA  IS  taking  final  action  to  fully 
approve  the  State's  operating  permit 
program  '  EPA  is  also  taking  action  to 
approve  program  changes  Rhode  Island 
made  on  October  1.  1996,  January  1, 


'  EPA's  action  today  granting  full  approval  to  this 
program  may  raise  a  question  abnut  the  application 
deadline  for  existing  facilities  in  Rhode  Island. 
Section  29.4.2(a)  of  Rhode  Island's  program 
regulation  requires  all  existing  sources  subject  to 
the  program  to  apply  no  later  than  12  months  after 
EPA's  "full  approval"  of  the  program  Therpfurp   it 
might  appear  that  EP.\'s  full  approval  at  this  piiiiit 
triggers  the  12-mnnth  deadline  for  applications. 
EPA  relies  on  the  Clean  .Air  Act.  not  state  program 
regulations,  however,  to  enforce  the  application 
requirement  for  the  title  V  program.  I'nder  sittticm 
503(c).  all  sources  must  apply  for  a  title  V  p«'rmit 
no  later  than  12  months  after  becoming  subject  to 
the  program.  EPA  has  consistently  interpreted 
section  503(c)  to  impose  the  12-month  deadlinp 
following  an  interim,  as  well  as  a  full,  Hppr(jval   .Ml 
sources  existing  when  Rhode  Island  first  siitimilted 
its  program  to  EPA  must  have  applied  for  a  ptrinit 
by  the  date  12  months  following  the  effective  date 
of  EPA's  interim  approval  of  Rhode  Island's 
program,  or  |uly  15,  1997. 


1999  and  October  26,  2000,  since  EPA 
granted  the  source  category  limited- 
interim  approval.  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to  grant 
full  approval  should  we  receive  relevant 
adverse  comments.  This  action  will  be 
effective  November  30.  2001  unless  the 
Agency  receives  relevant  adverse 
comments  by  October  31,  2001. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  on 
November  30,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866. 
"Regulatorv  Planning  and  Review"  (58 
FR  51735,  October  4,  1993).  this 
proposed  action  is  not  a  "significant 
regulatorv'  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
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67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
lesponsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997)  or 
Executive  Order  1321 1.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  current  valid  0MB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA"s  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ciencral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  I'.S  Senate 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U  S.C.  804(2). 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  ni 
this  action  must  be  filed  in  the  Umted 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  .?0 
2001.  Interested  parties  should 
comment  in  response  to  the  rule  rather 
than  petition  for  judic.ial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  rule  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure,  , 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  20   2001 
Robert  W.  Vamey, 
Regional  Administrator.  EPA  New  England 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401.  e(  seq 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  in  the  entry  fur 
Rhode  Island  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Rhode  Island 

<         *         *         •         • 

(b)  The  Rhode  Island  Department  of 
Environmental  Management  submitted 


program  rev  i-     :       :  i  '  •   '  ■  '         ■  •• 
January  21    iM',,,i.,:()  ■   ■.,     ._i    .ir.i,    t;pA 
is  hereby  granting  Rhode  Island  lull  approval 
effective  on  November  30.  2001. 


KKD.H    01-1M2S4  Filed  9-28-01:  8:45  am] 

BILLING  CODE  6560-^0-^ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7068-1] 

Missouri:  Final  Authorization  of  State 
Hazardous  Waste  Managenient 
Program  Revision 

agency:  F.n\ironmental  Protection 

.Agt'iK  \  ,Ki',\ ' 

ACTION:  Immediate  final  rule. 


summary:  .Missouri  has  applied  to  EPA 
for  final  authorization  of  the  changes  to 
Its  hazardous  waste  program  under  the 
Resourt  e  ( .onsen  ation  and  Recover\' 
Art  (RCRAi  EPA  has  determined  that 
these  changes  satisf\  all  n^quirements 
needed  to  qualif\  for  final  authorization, 
and  IS  authorizing  tiit  s\hU-  -  :  h.inges 
through  this  immediatr  l-.ii.n  .n  imn. 
EPA  is  publishing  this  rule  to  authorize 
the  (  hanges  without  a  prior  proposal 
be(.ause  we  belie\e  this  action  is  not 
controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we  get 
written  (  omments  whuh  oppose  this 
authorization  during  the  comment 
period,  the  det  ision  to  authorize 
Missouri's  changes  to  its  hazardous 
waste  program  will  take  effec  t   If  we  t:i't 
f  (imments  that  oppose  this  action   \s>- 
will  publish  a  dot  ument  m  !tn-  Federal 
Register  withdrawing  thi^  riii''  beluit  it 
takes  effect,  and  a  sepftrair  (l,,i  ument  in 
the  proposed  rules  section  ot  this 
Federal  Register  will  serve  as  a  proposal 
to  authorize  the  changes. 
DATES:  This  final  authorization  will 
bee  ome  effwtive  on  November  30.  2001 
unless  EPA  ret:eives  ad\ers(  \%rif!eii 
comment  by  October  :u    .00!    if  KCA 
re(  eives  such  comment    it  \\  lil  [utilish 
a  timel\  withdrawal  of  thi^  iuiniedirtti' 
final  rule  in  the  Federal  Regi.ster  djiu 
inform  the  public  that  this  authorization 
will  not  take  effect 

AOORESSES:  .Send  written  i  miinu-nts  to 
Lisa  \'   Haugen.  U.S  EPA  Region  7, 
,\RTD/RESP,  901  North  5th  Street, 
Kansas  City.  Kansas  bblDl   You  can 
view  and  cfipv  Missouri's  application 
during  normal  business  hours  at  the 
following  addresses:  Hazardous  Waste 
Program,  Missouri  Department  of 
Natural  Resources.  P  ()  Hov  17(3. 
Jefferson  Cifv.  Missouri  b5 102-01 76. 
(57.3)  751-3176,  and  EPA  Region  7 
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Libran-,  901  North  5th  Street.  Kansas 
City.  Kansas  66101.  (913)  551-7877. 
Lisa  Haugen 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen,  (913)  551-7877  T  S  EPA 
Region  7,  ARTD/RESP.  901  North  5th 
Street.  Kansas  City.  Kansas  66101. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  finaf 
authorization  from  EPA  under  RCRJ^ 
section  3006(b),  42  U.S.C,  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124. 
260  through  266.  268,  270,  273.  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Missouri's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutorv  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Missouri 
final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Missouri  has  responsibility 
for  permitting  Treatment.  Storage,  and 
Disposal  Facilities  within  its  borders 
(except  in  Indian  Country-  and  for 
carr\'ing  out  the  aspects  of  the  RCR.-\ 
program  describea  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA)). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Missouri,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Missouri  subject  to  RCK^A  will 
now  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RC^RA.  Missouri 
has  enforcement  responsibilities  under 


its  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013.  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports. 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits. 

Tnis  action  does  not  impose 
additional  recjuirements  on  the 
regulated  community  because  the 
regulations  for  which  Missouri  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
ac:tion 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authorize  the  State 
program  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  "That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  bv  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
hirther  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  \\\'  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  ma\  not  have  another  opportunity 
to  comment   If  you  want  to  comment  on 
this  authorization,  vou  must  do  so  at 
this  time. 

If  we  receive  comments  that  oppose 
onlv  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
program,  we  will  withdraw  that  part  of 
this  rule,  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  (jppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  w  ithdrawal  dcA:ument  will 
specify  whit  h  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  For  What  Has  Missouri  Been 
Previously  Authorized? 

On  Noveniher  20.  1985,  EPA 
published  a  Federal  Register  notice 

announcing  its  decision  to  grant  final 
authorization  for  the  RC^RA  base 
program  to  the  State  of  Missouri  which 
became  effective  December  12,  1985  (50 


FR  47740).  Missouri  received 
authorization  for  revisions  to  its 
program  as  follows:  February  27.  1989. 
effective  April  28.  1989  (54  FR  8190): 
January  11,  1993,  effective  March  12. 
1993  (58  FR  3497):  and  on  Mav  30, 
1997,  effective  July  29,  1997  (62  FR 
29301).  On  January-  7.  1998,  (63  FR  683) 
a  correction  was  made  to  the  Mav  30. 
1997,  (62  FR  29301)  notice  to  correct  the 
effective  date  of  the  rule  to  be  consistent 
with  sections  801  and  808  of  the 
Congressional  Review  Act,  enacted  as 
part  of  the  Small  Business  Regulatory- 
Enforcement  Fairness  Act,  Additionally, 
the  State  adopted  and  applied  for 
interim  authorization  for  the  corrective 
action  portion  of  the  HSWA 
Codification  Rule  (July  15,  1985,  50  FR 
28702).  For  a  full  discussion  of  the 
HSWA  of  the  HSWA  Codification  Rule, 
the  reader  is  referred  to  the  Federal 
Register  cited  above.  The  State  was 
granted  interim  authorization  for  the 
corrective  action  portion  of  the  HSWA 
Codification  Rule  on  February  23.  1994, 
effective  April  25,  1994  (50  FR  8544). 
Final  authorization  for  corrective  action 
was  granted  on  May  4,  1999,  effective 
July  5,  1999  (64  FR'23740).  Missouri 
received  authorization  for  further 
revisions  to  its  program  on  Februar>'  28, 
2000,  effective  April  28,  2000  (65  FR 
10405). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  March  22,  2001,  Missouri 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  Missouri's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Therefore,  we  grant 
Missouri  final  authorization  for  the 
following  program  changes: 

Revisions  to  Missouri's  regulations  which 
specifically  govern  remediation  waste 
management  provi.sions  for  corrective  action 
management  units  (CAVU'l  and  temporary 
units  (TLI)  at  RCRA  facilities,  promulgated 
February  16,  1993  (,58  FR  86.i8)  (Federal 
Revision  Checklist  121). 

In  addition,  as  a  result  of  today's  final 
authorization  of  Missouri  for  the 
February  16,  1993.  CAMU  rule,  the  State 
will  be  eligible  for  interim 
authorization-by-rule  for  the  proposed 
amendments  to  the  CAMU  rule,  which 
also  pioposed  the  interim  authorization- 
by-rule  process  (see  August  22,  2000,  65 
FR  51080),  Missouri  will  also  become 
eligible  for  conditional  authorization  if 
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that  alternative  is  chosen  by  EPA  in  the 
final  CAMU  amendments  rule. 


Description  of  federal  requirement 

Federal  Register  date  and  page 

Analogous  state  authority  ^ 

Corrective  action  management  units  and  tem- 

58 FR  865&-8685   2  16  93           

10     CSR     25-3  260(1)      7  264(1)      7  265(1) 

porary  units-ctiecklist  121 

7.268(1)     7270(1)   (as   amended   etteclive 
January     30      1999)      and     260  370.3(1) 
260  395  7  through  260  395  19.  and  260  390 
RSMo  2000 

H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

In  this  authorization  of  the  State  of 
Missouri's  program  revisions  for  Federal 
Revision  Checklist  121.  there  are  no 
provisions  that  are  more  stringent  or 
broader  in  scope.  Broader  in  scope 
requirements  are  not  part  of  the 
authorized  program  and  EPA  cannot 
enforce  them. 

I.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Missouri  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCR.'X  hazardous  waste  permits  or 
portions  of  permits  which  we  issued 
prior  to  the  effective  date  of  this 
authorization.  We  will  not  issue  any 
more  new  permits  or  new  portions  of 
permits  for  the  provisions  li.sted  in  the 
Table  above  after  the  effective  date  of 
this  authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Missouri  is  not 
yet  authorized. 

J.  What  Is  Codification  and  Is  EPA 
Codifying  Missouri's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  CFR 
We  do  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  We  reser\-e  the  amendment  of  40 
CFR  part  272.  subpart  AA  for  this 
authorization  of  Nlissouri's  program 
changes  until  a  later  date. 

L.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12H66 
(58  FR  51735.  October  4.  1993).  and 
therefore  this  action  is  not  subject  to 
review  by  OMB,  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly.  1  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601 

et  seq.)  Because  this  action  authorizes 
preexisting  requirements  under  State 
lau'  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  I'nfunded  Mandates 
Reform  Act  of  1995  (Pub.  L   104-^)   For 
the  same  reason,  this  action  does  not 
ha\e  Tribal  implications  within  the 
meaning  of  Executi\e  Order  13175  (65 
FR  67249.  November  6.  2000).  It  does 
not  have  substantial  direct  effects  on 
Tribal  governments,  on  the  relationship 
between  the  Federal  Government  ami 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  Government  and  Indian 
tribes,  as  specified  in  Executive  Order 
13175.  This  action  will  not  have 
substantial  direct  effeits  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gf)vernment.  as  s})'*(  ified  in 
Executive  Order  13132  [bA  FR  4  3255. 
August  10.  1999),  becaus"'  it  nu^r<  1\ 
authorizes  .State  requirementj.  as  part  ol 
the  State  RCRA  hazardous  waste 
program  without  altering  th>' 
relationship  or  the  distribution  oi  power 
and  responsibilities  established  by 
R('RA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997).  because  JTiv  not 
econtimicalh  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks  Thi<  ruji'  i^  not 
.subject  to  Exocuti\  e  Order  ]  .<_:  l  l 
"Actions  Concerning  Reguiatmn-  That 
Significantly  Affect  Ener^zN  SuppK 
FJistribution.  or  I'se"  (h()  FR  JH355  (Ma\ 
22.  2001))  because  it  is  not  a  signifii  ant 
regulator\-  action  under  Executiv  Ordir 
12866 

Under  RCRA  301)6(h).  EPA  grants  a 
States  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  h\  RCRA  It  uould  thus  be 
inccmsistent  with  .ipjilicable  law  for 
fciPA.  when  it  re\  leus  a  Stati> 
authorization  application   to  require  the 
use  of  any  particular  voiunlar\ 
consensus  standard  in  place  of  an-ithfr 


standard  that  otherwise  satisfies  the 
roquiri^H:!  ns  of  RCRA.  Thus,  the 
!!■  jhi[.  iM  Ms  of  section  12(d)  of  the 
N.itionai  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  Februan,'  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
u  f  ordance  with  the  "Attorney 
(..oneral  s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  thn  Federal  Register.  A 
major  rule  cannot  t.ik.  itt<t  t  until  60 
days  after  it  is  published  in  the  Federal 
Register  This  action  is  not  a  "niajoi 
rt.lt'    as  defined  by  5  VSC,  804(2). 

I.iM  of  Subjects  in  40  (  f  K  Part  271 

Environmental  protection. 
Administrative  practice  and  prrx;edure, 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Indian  lands. 
Intiru  \>Tnmental  relations.  Penalties, 
Kr[  t.rting  and  recordkeeping 
rt'iiiirements. 

\  lit hority:  This  action  is  issued  under  the 
autnonlv  of  sections  2002|a).  300fi  and 
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r004(b)  of  the  Solid  Waste  Disposal  .^ct  as 
amended  42  L  .S.C.  6912(a).  6926.  6974(b). 

Dated:  September  13.  2001. 
William  W.  Rice, 

Acting  Rf'sional  Administmtnr.  Region  7. 
|FR  Doc  01-24194  Filed  9-28-01;  8:45  am) 

BILUNG  CODE  &S60-50-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

45  CFR  CH.  V 


Commission's  Structures,  Functions, 
Rules  of  Procedure,  and 
Responsibilities 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 
action:  Final  rule. 


SUMMARY:  This  rule  revises  and 
republishes  the  regulations  of  tht' 
Foreign  Claims  Settlement  Commission 
of  the  United  States  (Commission), 
which  describe  the  Commission's 
structure,  functions,  rules  of  procedure, 
and  responsibilities  under  its 
authorizing  statutes 
EFFECTIVE  DATE:  October  1,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley.  Chief  Counsel, 
Foreign  Claims  Settlement  Ctjmmission, 
US.  Department  of  lustice.  Washington. 
DC  20579. (202)  616-6975 
SUPPLEMENTARY  INFORMATION:  The 
regulations  of  the  Foreign  Claims 
Settlement  Commission  of  the  United 
States  are  being  revised  and  republisht'd 
in  order  to  improve  their  readabilitv. 
update  some  of  the  information  in  them. 
and  remove  portions  that  are  redundant 
or  outdated 

Administrative  Procedure  .\ct 

This  rule  relates  to  matters  of  agency 
management  and  personnel  and. 
therefore,  is  e.xempt  from  the  usual 
requirements  of  prior  notice  and 
comment  and  a  30-dav  delay  in  effective 
date.  Spp5  U.S.C,  553(a)(2)." 

Regulatory  Flexibility  Act 

The  Chairman  of  the  Commission,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  I'  S.C  605(b)',  has 
reviewed  this  rule  and,  by  approving  it. 
certifies  that  it  will  not  have  a 
significant  economic  impact  im  a 
substantial  number  of  small  entities 
because  it  pertains  to  personnel  and 
administrative  matters  affecting  the 
Commission.  Further,  a  Regulatory 
Flexibility  Analysis  was  not  requireci  to 
be  prepared  for  this  final  rule  because 


the  Commission  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  for  this  matter. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  Regulatory  Planning  and 
Rt'view.  section  1(b).  Principles  of 
Regulation.  This  rule  is  limited  to 
agency  organization,  management  and 
personnel  as  described  bv  Executive 
Order  12866  section  (3)(d)(3)  and. 
therefore,  is  not  a  "regulation"  or  "rule" 
as  defined  bv  that  Executive  Order 
Accordinglw  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  13132. 
Federalism,  the  Commission  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988.  Civil 
Justice  Reform. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 

expenditure  bv  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  v^ar.  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  "Fherefore.  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995,  2  U.S.C   1501 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1496.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  SlOO  million  or 
more;  a  major  increa.se  in  costs  or  prices: 
or  significant  adv  (>rse  effects  on 
competition,  fniployment.  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  companies  to 
I  ompete  with  foreign-based  companies 
in  domestic  and  export  markets. 


This  action  pertains  to  agency 
management,  personnel,  and 
organization  and  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  Accordingly,  it  is  not  a 
"rule"  for  purposes  of  the  reporting 
requirement  of  5  U.S.C.  801. 

Plain  Language  Instructions 

We  tr>'  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write 
Commission  Chief  Counsel  David  E. 
Bradley  at  the  address  and  telephone 
number  listed  above. 

List  of  Subjects  in  45  CFR  Ch.  V  (Parts 
500-509) 

Administrative  practice  and 
procedure.  Conflict  of  interests.  Foreign 
claims.  Freedom  of  information. 
Lawyers,  Organization  and  functions 
(Government  agencies).  Prisoners  of 
war.  Privacy,  Sunshine  Act,  Vietnam. 
War  claims. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Chairman  of 
the  Commission  under  22  U.S.C.  1622e. 
Chapter  V,  consisting  of  parts  500-509, 
of  Title  45  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

Subchapter  A — Rules  of  Practice 

PART  500— APPEARANCE  AND 
PRACTICE 

Sec. 

500.1  Appearance  and  representation. 

500.2  Notice  of  entry  or  wittidrawal  nf 
counsel  in  claims. 

500.1  Fees. 

500,4  Suspension  of  attorneys. 

.500  5  Standards  nf  Conduct 

500  6  Disqualification  of  former  employees. 

Authority:  Sec    2,  Pub.  L  896.  80th  Cong.. 

62  Stat.  1240.  as  amended  (50  U.S.C.  .App. 
2001):  sec  .i.  Pub.  L.  435.  81st  Cong.,  fi4  Stat. 
12.  as  amended  (22  U  S.C   1622);  18  U.S.C. 
207 

§500.1     Appearance  and  representation. 

(a)  An  individual  may  appear  in  his 
or  her  own  behalf,  or  may  be 
represented  by  an  attorney  at  law 
admitted  to  practice  in  any  State  or 
Territory'  of  the  United  States,  or  the 
District  of  Columbia. 

(b)  A  member  of  a  partnership  may 
represent  the  partnership. 

(c)  A  bona  fide  officer  of  a 
corporation,  trust  or  association  may 
represent  the  corporation,  trust  or 
association. 

(d)  An  officer  or  employee  of  the 
United  States  Department  of  lustice, 
when  designated  by  the  Attorney 
General  of  the  United  States,  may 
represent  the  United  States  in  a  claim 
proceeding. 
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(e)  In  cases  falling  within  the  pur\'iew 
of  subchapter  B  of  this  chapter,  persons 
designated  by  veterans',  ser\T::e.  and 
other  organizations  to  appear  before  the 
Commission  in  a  representative  capacity 
on  behalf  of  claimants  will  be  deemed 
duly  authorized  to  practice  before  the 
Commission  if  the  designating 
organization  has  received  a  letter  of 
accreditation  from  the  Commission. 
Petitions  for  accreditation  must  be  in 
writing,  executed  by  duly  authorized 
officer  or  officers,  and  addressed  to  the 
Foreign  Claims  Settlement  Commission 
of  the  United  States.  Washington.  DC 
20579.  Upon  receipt  of  a  petition  setting 
forth  pertinent  facts  as  to  the 
organization's  history,  purpose,  number 
of  posts  or  chapters  and  their  locations, 
approximate  number  of  paid-up 
memberships,  statements  that  the 
organization  will  not  charge  any  fee  for 
ser\ices  rendered  by  its  designees  in 
behalf  of  claimants  and  that  it  will  not 
refuse  on  the  grounds  of  non- 
membership  to  represent  any  claimant 
who  applies  for  representation  if  the 
claimant  has  an  apparently  valid  claim, 
accompanied  by  a  copy  of  the 
organization's  constitution,  or  charter, 
by-laws,  and  its  latest  financial 
statement,  the  Commission  in  its 
discretion  will  consider  and  in 
appropriate  cases  issue  or  deny  letters  of 
accreditation. 

(f)  A  claimant  may  not  be  represented 
before  the  Commission  except  as 
authorized  in  paragraphs  (a)  through  (e) 
of  this  section. 

§  500.2    Notice  of  entry  or  wittidrawal  of 
counsel  in  claims. 

(a)  Counsel  entering  an  appearance  in 
a  claim  originally  filed  by  a  claimant  in 
the  claimant's  own  behalf,  or  upon 
request  for  a  substitution  of  attorneys, 
will  be  required  to  file  an  authorization 
signed  by  'he  claimant. 

(b)  When  counsel  seeks  to  withdraw 
from  the  prosecution  of  a  claim,  he  or 
she  will  be  required  to  demonstrate  that 
the  client  (claimant)  has  been  duly 
notified, 

(c)  When  a  claimant  advises  the 
Commission  that  counsel  no  longer 
represents  that  claimant,  a  copy  of  the 
Commission's  acknowledgment  will  be 
forwarded  to  that  counsel. 

§500.3    Fees. 

(a)  The  amount  of  attorney's  fees  that 
may  be  charged  in  connection  with 
claims  falling  within  the  purview  of  title 
I  of  the  International  Claims  Settlement 
Act  of  1949,  as  amended  (22  U,S,C, 

§  1621-1627).  is  governed  by  the 
provisions  of  22  U,S.C.1623{f). 

(b)  The  amount  of  attorney's  fees  that 
may  be  charged  in  connection  with 


claims  falling  within  tho  purviow  nf 
subchapter  B  of  this  thaptfr  is  govrrnfd 
by  the  provisions  of  section  10  nf  the 
War  Claims  Act  of  144H.  as  amonded  (50 
U.S.C,  App   2009) 

§  500.4    Suspension  of  attorneys. 

(a)  The  Commission  may  disqualify. 
or  deny,  temporarily  or  perman>'ntly. 
the  privilege  of  appearing  or  prai  ticmg 
before  it  in  any  way  to  an\  prrson  who 
is  found  after  a  hearing  in  the  matter — 

(1)  Not  to  possess  the  requi.sitf^ 
qualifications  to  represent  others  befdro 
the  Commission;  or 

(2)  To  be  lacking  in  character  nr 
integrity  or  to  have  engaged  in  unethu  al 
or  improper  professional  conduct;  or 

13)  To  nave  \iolatpd  sections  10  and 
214  of  the  War  Claims  Art  of  194H.  as 
amended,  or  section  4(fl  of  the 
International  Claims  Settlement  Av.X  of 
1949.  ds  amended 

(b)  Contemptuous  or  i  oiitunuK  ifuis 
conduct  at  any  hearing  will  be  ground 
for  exclusion  from  that  hearing  and  for 
summary  suspension  without  a  hearing 
for  the  duration  of  the  hearing 

§  500.5    Standards  of  Conduct. 

The  conduct  of  the  members,  officers 
and  emplovees  of  the  Commission, 
including  its  special  Government 
employees,  is  governed  bv  the 
Standards  of  Ethical  Conduct  tor 
Employees  of  the  Executive  Branch  set 
forth  in  5  CFR  part  2635  and  the 
Supplemental  Standards  of  Conduct  for 
Employees  of  the  Department  of  Justice 
set  forth  in  5  CFR  part  3801 

§500.6    Disqualification  of  former 
emptoyees. 

The  provisions  of  18  U.S  C:  207  shall 
govern  the  post-employment  appearance 
of  former  Commission  members, 
officers,  and  employees,  including 
special  Government  employees,  m  the 
capacity  of  agent,  attorney  or 
representative  on  behalf  of  claimants 
before  the  Commission 

PART  501— SUBPOENAS, 
DEPOSITIONS,  AND  OATHS 


Sec. 

501  1 

Extent  of  authority 

501.2 

.Subpoenas 

501.3 

Service  of  process. 

501.4 

Witnesses 

501.5 

Depositions 

501.6 

Do<  umentar)  evidence 

501.7 

Time 

Authority:  Sec:   2,  Puh  L  896.  80lh  Cong 
62  Stat.  1240,  as  amended  (50  T  S  C  .^pp 
2001);  sec  3.  Pub  L  455,  81st  Cong.,  64  Stat 
12,  as  amended  (22  V  S  C  1622) 

§501.1     Extent  Of  authority. 

(a)  Subpoenas,  oaths  and 
affirmations.  The  issuance  of 


suhpoends  tlie  .i(irninistration  of  oaths 
and  affirmations,  the  taking  of  affidavits, 
the  conduct  of  investigations,  and  the 
examination  of  witnesses  by  the 
Commission  and  its  members,  officers 
and  employees  is  governed  by  the 
provisions  of  22  U.S.C.  1623(c)  and  50 
use  App.  2001(c). 

(b)  Certification  The  Commission  or 
any  member  thereof  may.  for  the 
purpose  of  a  hearing,  examination,  or 
investigation,  certif\'  the  correctness  of 
any  papers,  documents,  and  other 
matters  pertaining  to  the  administration 
of  any  laws  relating  to  the  functions  of 
the  Commission. 

§501.2     Subpoenas 

(a)  Issuance.  A  member  of  the 
Commission  or  a  designated  employee 
may,  on  the  member  or  employee's  own 
volition  or  upon  wTitten  application  by 
any  party  and  upon  a  showing  of 
general  relevance  and  reasonable  scope 
of  the  evidence  sought,  issue  subpoenas 
requiring  persons  to  appear  and  testify 
or  to  appear  and  produce  documents. 
Applications  for  issuance  of  subpoenas 
for  production  of  documents  shall 
specify  the  books,  records, 
correspondence,  or  other  documents 
sought  The  subpoena  will  show  on  its 
face  the  name  and  address  of  the  party 
at  whose  request  the  subpoena  was 
issued. 

(b)  Deposit  for  costs  The  Commission 
or  design.iN'.i  fni|il.  m''    !)efore  issuing 
anv  subpoeihi  in  ri'^pnii-i   tn  Hn\' 
applit  ation  bv  an  ni!er"^!i'i1  p.irts .  may 
require  a  deposit  m  .in  amount  adequate 
to  cover  fees  and  mileage  involved. 

(c)  Motion  to  quash  If  any  person 
subpoenaed  does  not  intend  to  comply 
with  the  subpoena,  that  person  must. 
within  15  ddvs  after  the  date  of  service 
of  the  subpoena   petition  m  writing  to 
quash  the  subpoena.  The  basis  for  the 
motion  must  be  stated  in  detail.  Any 
parly  desiring  to  file  an  answer  to  a 
motion  to  quash  must  file  the  answer 
not  later  than  1 5  davs  after  the  filing  of 
the  motion  The  Commission  will  rule 
on  the  motion  to  quash,  duly 
ret;ognizing  any  answer  thert'to  filed 
The  motion,  answer  and  any  ruling 
thereon  will  bei  onie  part  of  the  official 
record 

(d)  Appeal  from  mti-tioi  utory  order. 
,^n  appeal  ma\  be  taken  tn  thi- 
Commission  by  the  intere^-t.-ij  ji„,nies 
from  the  denial  of  a  nmtiii:;  t-  j!;,i>.):     ; 
from  the  refusal  to  issue  a  ^iil)pL>etid  'iji 
the  production  of  documentary 
evidence 

(e)  Order  of  court  upon  failure  to 
comph   Upon  the  failure  or  refusal  if 
any  person  to  comply  with  a  sulipaena, 
the  Commission  may  invoke  the  aid  of 
the  United  States  Distru  t  f,<iurl  within 
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the  jurisdiction  of  which  the  hearing, 
examination  or  investigation  is  being 
conducted,  or  wherein  that  person 
resides  or  transacts  business,  as 
provided  in  22  U.S.C   1623(cj. 

§  501 .3    Service  of  process. 

(a)  By  whom  spned.  The  Commission 
will  serve  all  orders,  notices  and  other 
papers  issued  by  it.  together  with  any 
other  papers  which  it  is  required  by  law 
to  serve. 

(h)  Kinds  ofsenice.  Subpoenas, 
orders,  rulings,  and  other  processes  of 
the  Commission  may  be  served  by 
delivering  in  person,  by  registered  or 
certified  mail,  by  overnight  express 
deliverv'  service,  by  first  class  mail,  by 
telegraph,  or  by  publication 

(c)  Personal  service  Service  by 
delivering  in  person  may  be 
accomplished  by: 

(1)  Delivering  a  copy  of  the  document 
to  the  person  to  be  served,  to  a  member 
of  the  partnership  to  be  ser\'ed.  to  an 
executive  officer  or  a  director  of  the 
corporation  to  be  ser\'ed.  or  to  a  person 
competent  to  accept  service;  or 

(2)  By  leaving  a  copy  thereof  at  the 
residence,  principal  office  or  place  of 
business  of  the  person,  partnership,  or 
corporation. 

(3)  Proof  of  service  The  return  receipt 
for  the  order,  other  process  or 
supporting  papers,  or  the  verification  by 
the  person  serving,  setting  forih  the 
manner  of  service,  will  be  proof  of  the 
service  of  the  document. 

(4)  Service  upon  attorney  or  agent. 
When  any  party  has  appeared  bv  an 
authorized  attorney  or  agent,  service 
upon  the  party's  attorney  or  agent  will 
be  deemed  service  upon  the  partv. 

(d)  Service  by  registered  mail  or 
certified  mail  Service  by  registered  mail 
or  certified  mail  will  be  regarded  as 
complete  on  the  date  the  return  post 
office  receipt  for  the  orders,  notices  and 
other  papers  is  received  bv  the 
Commission, 

(e)  Sen-ice  by  overnight  express 
deliver.-  sen-ice  or  by  first  class  n.ail 
Service  by  overnight  express  delivery 
service  or  first  class  mail  vvill  be 
regarded  as  complete  upon  deposit, 
respectively,  in  the  delivery  services 
package  receptacle  or  in  the  United 
States  mail  properly  stamped  and 
addressed. 

(f)  Se/vjce  by  telegraph  Service  by 
telegraph  will  be  regarded  as  complete 
when  deposited  with  a  telegraph 
company  properly  addressed  and  with 
charges  prepaid. 

(gj  Senice  by  publication.  Service  bv 
publication  is  completed  when  due 
notice  has  been  given  in  the  publication 
for  the  time  and  in  the  manner  provided 
bv  law  or  rule. 


(h)  Date  of  senice  The  date  of  service 
is  the  day  upon  which  the  document  is 
deposited  in  the  United  States  mail  or 
delivered  in  person,  as  the  case  may  be. 

(i)  Filing  ivith  (jimniission.  Papers 
required  to  be  filed  with  the 
Commission  will  be  deemed  filed  upon 
actual  receipt  by  the  Commission 
accompanied  b\  proof  of  service  upon 
parties  required  to  be  served.  Upon  the 
actual  receipt,  the  filing  will  be  deemed 
complete  as  of  the  date  of  deposit  in  the 
mail  or  with  the  telegraph  company  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section 

§501.4    Witnesses. 

(aj  Exanunation  of  witnesses. 
Witnesses  must  appear  in  person  and  be 
examined  orally  under  oath,  except  that 
for  good  cause  shown,  testimony  may  be 
taken  by  deposition. 

(b)  Witness  fees  and  mileage. 
Witnesses  summoned  bv  the 
("ommission  on  its  own  behalf  or  on 
behalf  of  a  claimant  or  interested  party 
will  be  paid  the  same  fees  and  mileage 
that  are  allowed  and  paid  witnesses  in 
the  District  Courts  of  the  United  States. 
Witness  fees  and  mileage  will  be  paid 
bv  the  Commission  or  by  the  party  at 
whose  re<|uest  the  witness  appears. 

(c)  Transcript  of  testimony.  Every 
person  required  to  attend  and  testify 
will  be  entitled,  upon  payment  of 
prescribed  costs,  to  receive  a  copy  of  the 
recoruing  of  the  testimony  or  a 
transcript  of  the  recording.  Everv'  person 
required  to  submit  documents  or  other 
evidence  will  be  entitled  to  retain  a 
copy  thereof. 

§501.5     Depositions. 

(aj  Applirtitiou  to  take  (1)  An 
application  t(j  take  a  deposition  must  be 
in  writing  setting  forth  the  reason  why 
the  deposition  should  be  taken,  the 
name  and  address  of  the  witness,  the 
matters  concerning  which  it  is  expected 
the  witness  will  testif\-,  and  the  time 
and  place  proposed  for  the  taking  of  the 
deposition,  together  with  the  name  and 
address  of  the  person  before  whom  it  is 
desired  that  the  deposition  be  taken.  If 
the  deposition  is  being  offered  in 
connection  with  a  hearing  or 
examination,  the  application  for 
deposition  must  be  made  to  the 
Commission  at  least  15  days  prior  to  the 
proposed  date  of  such  hearing  or 
examination. 

(2)  Application  to  take  a  deposition 
may  be  made  during  a  hearing  or 
examination,  or  subsequent  to  a  hearing 
or  examination,  only  where  it  is  shown 
for  good  cause  that  the  facts  as  set  forth 
in  the  application  to  take  the  deposition 
were  not  within  the  knowledge  of  the 


person  signing  the  application  prior  to 
the  time  of  the  hearing  or  examination. 

(3)  The  Commission  or  its 
representative  will,  upon  receipt  of  the 
application  and  a  showing  of  good 
cause,  make  and  cause  to  be  served 
upon  the  parties  an  order  which  will 
specify  the  name  of  the  witness  whose 
deposition  is  to  be  taken,  the  time,  the 
place,  and  where  practicable  the 
designation  of  the  officer  before  whom 
the  witness  is  to  testify.  The  officer  may 
or  may  not  be  the  one  specified  in  the 
application.  The  order  will  be  served 
upon  all  parties  at  least  10  days  prior  to 
the  date  of  the  taking  of  the  deposition. 

(b)  Who  may  take.  The  deposition 
may  be  taken  before  the  designated 
officer  or,  if  none  is  designated,  before 
any  officer  authorized  to  administer 
oaths  by  the  laws  of  the  United  States. 
If  the  examination  is  held  in  a  foreign 
country,  it  may  be  taken  before  a 
secretary'  of  an  embassy  or  legation, 
consul-general,  consul,  vice  consul,  or 
consular  agent  of  the  United  States, 

(c)  Examination  and  certification  of 
testimony.  At  the  time  and  place 
specified  in  the  Commission's  order,  the 
officer  taking  the  deposition  will  permit 
the  witness  to  be  examined  and  cross- 
examined  under  oath  by  all  parties 
appearing,  and  the  testimony  will  be 
reduced  to  writing  by.  or  under  the 
direction  of,  the  presiding  officer.  All 
objections  to  questions  or  evidence  will 
be  deemed  waived  unless  made  in 
accordance  with  paragraph  (d)  of  this 
section.  The  officer  will  not  have  power 
to  rule  upon  any  objections  but  will 
note  them  upon  the  deposition.  The 
testimony  must  be  subscribed  by  the 
witness  in  the  presence  of  the  officer 
who  will  attach  a  certificate  stating  that 
the  witness  was  duly  sworn,  that  the 
deposition  is  a  true  record  of  the 
testimony  and  exhibits  given  by  the 
witness  and  that  the  officer  is  not 
counsel  or  attorney  to  any  of  the 
interested  parties.  The  officer  will 
immediately  seal  and  deliver  an  original 
and  two  copies  of  the  transcript, 
together  with  the  officer's  certificate,  by 
registered  mail  to  the  Foreign  Claims 
Settlement  Commission,  Washington, 
DC  20579  or.  if  applicable,  to  the 
designated  Conunission  field  office. 

[a]  Admissibility  in  evidence.  The 
deposition  will  be  admissible  in 
evidence,  subject  to  such  objections  to 
the  questions  and  answers  as  were 
noted  at  the  time  of  taking  the 
deposition,  or  within  ten  (10)  days  after 
the  return  thereof,  and  would  be  valid 
were  the  witness  personally  present  at 
the  hearing. 

(e)  Errors  and  irregularities.  All  errors 
or  irregularities  occurring  will  be 
deemed  waived  unless  a  motion  to 
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suppross  the  deposition  or  .some  part 
thereof  is  made  with  reasonable 
promptness  after  the  defect  is.  or  with 
due  diligence  might  have  been, 
ascertained 

(f)  Scope  of  use.  The  deposition  of  a 
witness,  if  relevant,  may  be  used  if  the 
Commission  finds: 

(1)  That  the  witness  has  died  since  the 
deposition  was  taken;  or 

(2)  That  the  witness  is  at  a  distance 
greater  than  100  miles  radius  of 
Washington,  DC.  the  designated  field 
office  or  the  designated  place  of  the 
hearing:  or 

[3]  Tnat  the  witness  is  unable  to 
attend  because  of  other  good  cause 
shown. 

(g)  Intprrogatortes  and  imss- 
interrogatorics.  Depositions  may  also  be 
taken  and  submitted  on  written 
interrogatories  in  substantially  the  same 
manner  as  depositions  taken  bv  oral 
examination.  When  a  deposition  is 
taken  upon  interrogatories  and  cross- 
interrogatories,  none  of  the  parties  may 
be  present  or  represented,  and  no 
person,  other  than  the  witness,  the 
person's  representative  or  attorney,  a 
stenographic  reporter  and  the  presiding 
officer,  may  be  present  at  the 
examination  of  the  witness,  which  fact 
will  be  certified  by  the  officer,  who  will 
read  the  interrogatories  and  cross- 
interrogatories  to  the  witness  in  their 
order  and  reduce  the  testimony  to 
writing  in  the  witness's  own  w  ords, 

(h)  Fees  A  witness  w'hose  deposition 
is  taken  pursuant  to  the  regulations  in 
this  part,  and  the  officer  taking  the 
deposition,  will  be  entitled  to  the  same 
fees  and  mileage  allowed  and  paid  for 
like  service  in  the  United  .States  District 
Court  for  the  district  in  which  the 
deposition  is  taken.  Such  fees  will  be 
paid  by  the  Commission  or  by  the  party 
at  whose  request  the  deposition  is  being 
taken. 

§  501 .6    Documentary  evidence. 

Documentary  evidence  may  consist  of 
books,  records,  correspondence  or  other 
documents  pertinent  to  any  hearing, 
examination,  or  investigation  within  the 
jurisdiction  of  the  Commission.  The 
application  for  the  issuance  of 
subpoenas  for  production  of  documents 
must  specify  the  books,  records, 
correspondence  or  other  documents 
sought.  The  production  of  documentary 
evidence  will  not  be  required  at  any 
place  other  than  the  witness's  place  of 
business.  The  production  of  such 
documents  will  not  be  required  at  any 
place  if,  prior  to  the  return  date 
specified  in  the  subpoena,  the  person 
either  has  furnished  the  issuer  of  the 
subpoena  with  a  properly  certified  copy 
of  the  documents  or  has  entered  into  a 


stipulation  as  to  the  mfdrnirftmn 
(  ontained  in  the  documents. 

§501.7    Time. 

(a)  Coinputiition  In  computing  any 
period  of  time  prescribed  or  allowed  by 
the  regulaticms.  by  order  of  the 
Commission,  or  bv  anv  ,i|)})licable 
statute,  the  dav  of  the  act,  excnt.  or 
default  after  whu.h  the  dcMgnrited 
period  of  time  begins  to  run  is  not  to  be 
included.  The  last  day  of  the  period  so 
computed  is  to  be  included,  unless  it  is 
a  SaturddV,  Sunda\'  or  legal  hnlidaw  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  neither  a 
Saturday.  Sunda\'  nor  a  holidav  When 
the  period  of  time  prest  ribeci  or  .illdwed 
IS  less  than  7  days,  intermediate 
Saturdays.  Sundays  and  holidays  will 
be  excluded  in  the  computation 

(b)  Enlnrpenifnt.  When  by  the 
regulations  in  this  chapter,  or  by  a 
notice  given  thereunder  or  by  order  of 
the  Commission,  an  act  is  required  or 
allowed  to  be  don(^  at  or  within  d 
specific  time,  the  Commission  for  good 
cause  shown  may.  at  any  time  in  its 
discretion: 

(1)  With  or  without  mntuiii.  notice,  or 
previous  order  or 

(2)  Upon  motion,  permit  the  act  to  be 
done  after  the  expiration  of  the  specified 
period, 

PART  502— PUBLIC  INFORMATION- 
FREEDOM  OF  INFORMATION  ACT 


.Sei 


1  Organization  and  authority — Foreign 
("lainis  Settlement  Commission. 

2  Matfriril  tn  be  published  in  the 
Federal  Register  pursuant  to  the 
Freedom  of  Information  Act. 

.")02  .*     Eftt'(  t  of  nonpubliration 

,t02  4      llK  orpi:rrtiji!i,  ti\  "^;''ri  !  i  ■ 

.t(I2.5     Ri'(,(>rd,s  gt'iii-rallv  j\di:aL>,. 

.502.6     Current  index. 

.502  7     ,\dditional  documents  and  records 

generalls  available  for  inspection  and 

copying, 
502  8     r3oc:unients  on-line. 
502  ')     Kffe(  t  o' none  ompliance. 
502  10     .Nvaiiability  of  records. 
502  1 1     .\ctions  on  requests. 
502.12     .\ppeals. 
502,1:1     Exemptions. 
502,14     Fees  for  services. 

Authority:  5  ISC  .552 

§502.1     Organization  and  authority- 
Foreign  Claims  Settlement  Commission. 

(a)  The  Foreign  Claims  Settlement 
Commission  of  the  United  States  (the 
Commission")  is  an  independent  agem  \ 
of  the  Federal  Government  created  b\ 
Reorganization  Plan  No.  1  of  1954  (b8 
Stat.  1279)  effective  July  1.  1954.  The 
Commission  was  transferred  to  the 
Department  of  Justice  as  an  independent 
agency  within  that  department  as  of 


October  1,  1980.  under  the  lerms  of 
Public  Law  9&-209.  approved  March  14. 
1980  (94  Stat.  96.  22  U.S.C.  1622a).  Its 
duties  and  authority  are  defined  in  the 
International  Claims  Settlement  Act  of 
1949.  as  amended  (64  Stat.  12.  22  U.S.C. 
1621-16450)  and  the  War  Claims  Act  of 
1948  (62  Stat    1240.  50  U.S.C.  App. 
2001-2017p). 

(b)  The  Commission  has  jurisdiction 
to  determine  the  validity  and  amount  of 
claims  of  United  States  nationals  against 
foreign  governments  for  compensation 
for  losses  and  injuries  sustained  by 
those  nationals,  pursuant  to  programs 
authorized  under  either  of  the  cited 
Acts.  Funds  for  payment  of  claims  are 
derived  from  international  settlement 
agreements  or  through  liquidation  of 
foreign  assets  in  the  United  States  by  the 
Department  of  Justice  or  Treasur>'.  or 
from  public  funds  when  provided  by  the 
Congress. 

(c)  The  Chair  and  the  two  part-time 
members  of  the  Commission  are 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate  to 
serve  for  3-vear  terms  of  office  as 
provided  in  22  U.S.C.  1622c(c). 

(d)  All  functions  of  the  Commission 
are  vested  in  the  Chair  with  respect  to 
the  internal  management  of  the  affairs  of 
the  Commission,  including  but  not 
limited  to: 

( 1 )  The  appointment  of  Commission 
•  mployees; 

(2)  The  direction  of  Commission 
employees  and  the  supervision  of  their 
official  duties; 

(3)  The  distribution  of  business 
among  employees  and  organisational 
units  within  the  Commission; 

(4)  The  preparation  of  budget 
estimates;  and 

(5)  The  usf^  -ind  expenditures  of 
Commission  tu:ii-  appropriated  for 
expenses  of  i  ;i    .iistration. 

(e)  Request ^  i  r  records  must  be  made 
in  writing  by  mail  or  presented  in 
person  to  the  Administrative  Officer. 
Foreign  Claims  Settlement  Commission. 
Washington.  DC  20579. 

(f)  The  offices  of  the  Commission  are 
located  at  600  E  Street  NW 
(Bicentennial  Building).  Room  6002. 
Washington.  DC 

§  502.2     Material  to  be  published  in  the 
Federal  Register  pursuant  to  the  Freedom 
of  Information  Act 

The  Commission  will  separately  statfe 
and  concurnntN  pu'Ii^h  the  following 
materials  in  thi'  hederal  Register  for  the 
guidance  of  the  public: 

(a)  Descriptiunv  of  its  central  and  field 
nrganization  and  the  established  places 
dt  whi(,h,  the  offii  ers  from  whom,  and 
the  methodv  whereby,  the  public  may 
secure  information,  make  submittals  or 
requestv,  (ir  iibt.iin  rierisions. 
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(b)  Statements  of  the  t;pneral  course 
and  method  by  which  its  functions  are 
channeled  and  determined,  including 
the  nature  and  requirements  of  all 
formal  and  informal  [irorptiures 
available 

(c)  Rules  uf  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  mav  be  obtamed,  and  instructions 
as  to  the  sciope  and  contents  of  all 
papers,  reports,  or  e.xaminations. 

(d)  Substantive  rules  of  i^eneral 
applicability  adopted  as  authorized  by 
law.  and  statements  of  oeneral  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the  agency. 

(e)  E\erv  amendment,  revision,  or 
repeal  of  the  foregoing. 

§502.3     Effect  of  nonpublication. 

E.xcept  to  the  '-'\tent  that  a  person  has 
actual  and  tinu'K  noti(  e  of  the  terms 
thereof,  no  person  will  in  any  manner 
be  required  to  resort  to,  or  be  adversely 
affected  bv.  an\'  matter  required  to  be 
published  in  the  Federal  Register  and 
not  so  published 

§502.4     Incorporation  by  reference. 

For  purpost-'s  of  th\>  part,  matter 
which  IS  reastmably  available  to  the 
class  of  perstms  affected  th'^r'-ln'  will  be 
deemed  published  in  the  Federal 
Register  when  incorporated  by  reference 
therein  with  the  approval  of  the  Director 
of  the  Ft'd'Tal  Register. 

§502.5     Records  generally  available. 

The  C'ommisMon  will  make  promptly 
a\ailab|e  to  an\  member  of  the  public 
the  followint;  do(,uments: 

(a)  Proposed  and  Final  Decisions 
(including  dissenting  opinions)  and  all 
orders  made  with  respect  thereto,  except 
when  exempttvi  from  [iublit;  disclosure 
by  statute; 

(b)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  bv  the  Commission  which  have 
not  been  published  in  th»'  Federal 
Register;  and 

(c)  A  current  index,  whu  h  will  be 
updated  at  least  quarterlv.  covering  the 
foregoing  material  adopted,  issued  or 
promulgated  after  July  4,  1967. 
Publication  of  an  index  is  deemed  both 
unnec:e,ssar\  and  impractical.  However, 
copies  of  the  index  are  available  upon 
request  for  a  fee  uf  the  direct  cost  of 
duplication. 

§502.6    Current  index.  I 

The  Commission  will  maintain  and 
make  available  for  public  inspection 
and  copying,  current  indexes  providing 
identif\ing  informati(m  for  the  public  as 
to  any  matter  issued,  adopted,  or 
promulgated  after  lulv  4.  1967,  as 
required  by  5  U.S.C  5.52(a)(2). 


§  502.7    Additional  documents  and  records 
generally  available  for  inspection  and 
copying. 

The  following  types  of  documents  are 
also  available  for  inspection  and 
copying  in  the  offices  of  the 
Commission: 

(a)  Rules  of  practice  and  procedure. 

(b)  Annual  report  of  the  Commission 
to  the  Congress  of  the  United  States. 

(c)  Bound  volumes  of  Commission 
decisions. 

(d)  International  Claims  Settlement 
Act  of  1949.  with  amendments;  the  War 
Claims  Act  of  1948,  witii  amendments: 
and  related  Acts. 

(e)  Claims  agreements  with  foreign 
governments  effecting  the  settlement  of 
claims  under  the  jurisdiction  of  the 
Commission. 

(f)  Press  releases  and  other 
miscellaneous  material  concerning 
(Commission  operations. 

(g)  Indexes  of  claims  filed  in  the 
various  claims  programs  administered 
by  the  Commission. 

§502.8     Documents  on-line. 

Commission  documents  available  in 
electronic  format  may  be  accessed  via 
the  Commission's  World  Wide  Web  site, 
the  address  of  which  is  http:// 
\y\Mv  iisdoj.gov^fr'ir 

§  502.9    Effect  of  non-compliance. 

No  decision,  statement  of  policy, 
interpretation,  or  staff  manual  or 
instruction  that  affects  any  member  of 
the  public  will  be  relied  upon,  used,  or 
cited  as  precedent  by  the  Commission 
against  any  private  party  unless  it  has 
been  indexed  and  either  made  available 
or  published  as  provided  by  this  part,  or 
unless  that  private  party  has  actual  and 
timely  notice  of  the  terms  thereof. 

§502.10     Availability  of  records. 

(a)  Each  person  ciesiring  access  to  a 
record  covered  by  this  part  must  comply 
with  the  following  provisions: 

(Ij  A  written  request  must  be  made 
for  the  record. 

(2)  Such  request  must  indicate  that  it 
is  being  made  under  the  Freedom  of 
Information  Act. 

(3)  The  envelope  in  which  the  request 
is  sent  must  be  proniinentiv  marked 
with  the  letters 'FOIA 

(4)  The  request  must  be  addressed  to 
the  appropriate  official  or  employee  of 
the  Commission  as  set  forth  in 
paragraph  (c)  of  this  section 

(5)  The  foregoing  requirements  must 
be  complied  with  whether  the  request  is 
mailed  or  hand-delivered  to  the 
Commission. 

(b)  If  the  requirements  of  paragraph 
(a)  of  this  section  are  not  met.  the 
twenty-day  time  limit  described  in 


5}  502.10(a)  will  not  begin  to  run  until 
the  request  has  been  identified  by  an 
official  or  employee  of  the  Commission 
as  a  request  under  the  Freedom  of 
Information  Act  and  has  been  received 
by  the  appropriate  official  or  employee 
of  the  Commission. 

(c)  Each  person  desiring  access  to  a 
record  covered  in  this  part  that  is 
located  in  the  Commission,  or  to  obtain 
a  copy  of  such  a  record,  must  make  a 
written  request  to  the  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission.  600  E  Street  NW.  Room 
6002.  Washington,  DC  20579. 

(d)  Each  request  should  reasonably 
describe  the  particular  record  requested. 
The  request  should  spec;ifv  the  subject 
matter,  the  date  when  it  was  made  and 
the  person  or  office  that  made  it.  If  the 
description  is  insufficient,  the  official  or 
employee  handling  the  request  may 
notif\'  the  peison  making  the  request 
and.  to  the  extent  possible,  indicate  the 
additional  data  required. 

(e)  Each  record  made  available  under 
this  section  is  available  for  inspection 
and  copving  during  regular  working 
hours.  Original  documents  may  be 
copied  but  may  not  be  rtileased  from 
custody. 

(0  Authority  to  administer  this  part  in 
connecticm  with  Commission  records  is 
delegated  to  the  Administrative  Officer 
or  the  Commission  employee  acting  in 
that  offif;iars  i:apacitv 

§  502.1 1     Actions  on  requests. 

(a)  The  Administrative  Officer  or  any 
emplovee  acting  in  that  official's 
(:apac;ity  will  determine  within  twenty 
days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the 

re(  eipt  of  any  a  request  whether  to 
comply  with  the  request   L'pon  receipt 
of  a  request  for  a  Ciommission  record 
which  is  available,  the  Administrative 
Officer  or  other  employee  will  notify  the 
requestor  as  to  the  time  the  record  is 
a\ailable.  and  will  promptly  make  the 
record  available  after  advising  the 
requester  of  the  applicable  fees  under 
4?  502.13.  The  person  making  the  request 
will  be  notified  immediately  after  any 
adverse  determination,  the  reasons  for 
making  the  adverse  determination  and 
the  right  of  the  person  to  appeal. 

(b)  Any  denial  of  a  request  for  a 
record  will  be  written  and  signed  by  the 
Administrative  Officer  or  other 
employee,  including  a  statement  of  the 
reason  for  denial.  Tbat  statement  will 
contain,  as  applicable: 

(1)  A  reference  to  the  specific 
exemption  under  the  Freedom  of 
Information  Act  authorizing  the 
withholding  of  a  record,  and  to  the 
e.xtent  consistent  with  the  purpose  of 
the  exemption,  an  explanation  of  how 
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the  exemption  applies  to  the  record 
withheld. 

(2)  If  a  record  requested  does  not 
exist,  or  has  been  legally  dispn-^pd  of. 
the  requester  will  be  so  notified. 

(c)  In  unusual  circumstances,  the  time 
limit  prescribed  in  paragraph  (a)  of  this 
section  may  be  extended  by  written 
notice  to  the  person  making  the  request 
setting  forth  the  reasons  for  the 
extension  and  the  date  on  which  a 
determination  is  expected  to  be 
dispatched.  No  extension  notice  will 
specif\'  a  date  that  would  result  in  an 
extension  for  more  than  twenty  working 
days.  As  used  in  this  paragraph, 
"unusual  circumstances"  means,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  the 
particular  request — 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  other 
establishments  that  are  separate  from 
the  office  processing  the  request; 

(2)  The  need  to  search  for.  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
will  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject-matter  interest 
therein. 

§502.12    Appeals. 

(a)  Any  person  to  whom  a  record  has 
not  been  made  available  within  'he  time 
limits  established  by  paragraph  (b)  of 
§502.11.  and  any  person  who  has  been 
given  an  adverse  determination 
pursuant  to  paragraph  (b)  of  §, SOS.  10  of 
this  chapter,  that  a  requested  record  w  ill 
not  be  disclosed,  may  apply  to  the 
Office  of  Information  and  Privacy.  U.S 
Department  of  Justice.  Washington,  DC 
20530.  for  reconsideration  of  the 
request.  The  person  making  such  a 
request  will  also  be  notified  of  the 
provisions  for  judicial  review  provided 
in  5  U.S.C.  552(a)(4). 

(b)  Each  application  for 
reconsideration  must  be  made  in  writing 
within  sixty  days  from  the  date  of 
receipt  of  the  original  denial  and  must 
include  all  information  and  arguments 
relied  upon  by  the  person  making  the 
request.  The  application  must  indicate 
that  it  is  an  appeal  from  a  denial  of  a 
request  made  under  the  Freedom  of 
Information  Act.  The  envelope  in  which 
the  application  is  sent  must  be 
prominently  marked  with  the  letters 
"FOIA."  If  these  requirements  are  not 
met.  the  twenty  day  limit  described  in 

§  502.10  will  not  begin  to  run  until  the 


application  lias  been  identified  as  an 
application  under  the  Freedom  of 
Information  Act  and  has  been  received 
bv  the  Office  of  Information  and  Pn\ai  \ 
of  the  Department  of  Justice 

(c)  Whenever  it  is  to  be  determined 
necessary,  the  person  making  ihf 
request  may  be  required  to  furnish 
additional  information,  or  proof  nf 
factual  allegations  and  other 
proceedings  appropriate  in  the 
circumstances  may  be  ordered 

(d)  The  decision  not  to  dist;lose  a 
record  under  this  pari  is  considered  to 
be  a  withholding  for  the  purposes  of  5 
U.S.C.  552(a)(3) 

§502.13     Exemptions. 

In  the  event  any  document  or  record 
requested  hereunder  shriuld  contain 
material  which  is  exempt  from 
disclosure  under  this  secticjn.  aii\ 
reascmahly  segregable  portK.m  of  tlie 
record  will,  notwithstanding  that  fact, 
and  to  the  extent  feasible,  be  provided 
to  anv  person  requesting  it.  after 
deletion  of  the  portions  which  are 
exempt  under  this  sec;tion.  Documents 
or  records  determined  to  be  exempt 
from  disclosure  hereunder  niav 
nonetheless  be  prcnided  upon  request 
in  the  event  it  is  determined  that  the 
provision  of  the  document  would  not 
violate  the  public  interest  or  the  right  of 
anv  person  to  whom  the  information 
mav  pertain,  anti  the  disclosure  is  not 
prohibited  bv  law  or  Executive  Order. 
The  following  categories  of  records  are 
exempt  from  disclosure  under  the 
provisions  of  5  U.S.C.  552(b): 

(a)  Records  which  are  specifically 
required  by  Executive  Order  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  polic\'  and  are  in  fart  properly 
classified  pursuant  to  such  Executive 
Order.  This  exception  ma\'  apph*  to 
records  in  the  custody  of  the 
Commission  which  hnvf  b^en 
transmitted  to  the  Commission  b\ 
another  agency  which  has  designated 
the  record  as  nonpublic  under  Kxec  uti\»' 
Order. 

(b)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Commission 

(c)  Records  specifically  exempted 
from  disclosure  bv  statute 

(d)  Information  given  in  confidence 
This  includes  information  obtained  by 
or  given  to  the  Commission  which 
constitutes  confidential  t  onimerc  lal  or 
financial  information.  privileg(>d 
information,  or  other  information  which 
was  given  to  the  Commissicm  in 
confidence  or  would  not  customarily  be 
released  by  the  person  from  whnni  it 
was  obtained. 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  whic  h  would  not 


be  available  by  law  to  a  pnvate  party  in 
litigation  with  the  Commission.  Such 
communications  include  inter-agency 
m(>morand,i  dr.if*'-.  staff  memoranda 
transmitted  tu  tiiu  Commission,  written 
communications  between  the 
Commission  and  its  staff  regarding  the 
preparation  of  Commission  decisions, 
other  documents  received  or  generated 
in  the  process  of  issuing  a  decision  or 
regulation,  and  reports  and  other  work 
papers  of  staff  attorneys,  accountants. 
and  investigators. 

(f)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1 )  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings: 

(2)  Would  deprive  a  person  of  a  rigm 
to  a  fair  trial  or  an  impartial 
adjudication: 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy: 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local  or  foreign 
agency  or  authority  or  any  private 
institution  which  furnished  information 
on  a  confidential  basis  and.  in  the  case 
of  a  record  or  information  compiled  by 

a  criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  lawful 
security  intelligence  investigation, 
information  furnished  by  a  confidential 
source: 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

§502.14     Fees  tor  services 

The  following  provisions  shall  apply 
in  the  assessment  and  collection  of  fees 
for  services  rendered  in  processing 
requests  for  disclosure  of  Commission 
records  under  this  part. 

(a)  Fee  for  duplication  of  records: 
SO.  15  per  page. 

(b)  Search  and  re\iew  fees: 

(1)  Searches  for  records  by  clerical 
personnel — S3. 00  per  quarter  hour, 
including  time  spent  searching  for  and 
copying  anv  record. 

( 2 )  Search  for  and  review  of  records 
by  professional  and  super\'isory 
personnel — $6.00  per  quarter  hour  spent 
searching  for  any  record  or  reviewing  a 
record  to  determine  whether  it  may  be 
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disclosed,  including  time  sponf  in 
copying  any  record 

(c)  Ccrtificatinn  and  validation  fee: 
Si. 00  for  each  certification,  validation 
or  authentication  of  a  copy  of  any 
record  | 

(d)  Imposition  of  teas: 

(1)  Commercial  use  requests — Where 
a  fpquest  appears  tn  seek  disclosure  of 
records  for  a  commercial  use.  the 
requester  shall  be  charged  for  the  time 
spent  by  Commission  personnel  in 
searching  for  the  requested  record  and 
in  reviewing  the  record  to  determine 
whether  it  should  be  disclosed,  and  for 
the  cost  of  each  page  of  duplication. 
Commprcial  usp  is  defined  as  a  use  or 
purpose  that  furthers  the  commercial, 
trade  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made  The  request  also  must 
reasonablv  identif\'  the  records  sought. 

(2)  Requests  from  representatives  of 
n*ws  media — Where  a  request  seeks 
disclosure  of  records  to  a  representative 
of  the  news  media,  the  requester  shall 
be  charged  only  for  the  actual 
duplication  cost  of  the  records  and  only 
to  the  extent  that  the  number  of 
duplications  exceeds  TOO  pages: 
provided,  however,  that  the  request 
must  reasonahU-  describe  the  records 
sought,  and  it  must  appear  that  the 
records  are  for  use  by  the  requester  in 
such  person's  capacity  as  a  news  media 
representative.  "Representative  of  the 
news  media  '  refers  to  an\  per^nn 
actively  gathering  news  for  an  "ntity 
that  is  organized  anri  op^r^'ei  •" 
publish  or  broadcast  news  to  the  public. 
The  term  news  means  information  that 
is  about  current  events  or  that  w'ould  be 
of  current  interest  to  the  public.  A 
■freelance"  journalist  not  actually 
employed  tn  a  news  organization  shall 
be  eligible  for  inclusion  und^r  this 
category  if  the  person  can  demonstrate 

a  solid  basis  for  expt^c  ting  publication 
b\'  a  news  organization 

'3)  Requests  from  educational  and 
non-commercial  scientific  institutions — 
Where  a  request  seeks  disclosure  of 
records  to  an  educational  or  non- 
commercial sc;ientific  institution,  the 
requester  shall  be  charged  only  for  the 
actual  duplication  cost  of  the  records 
and  onl\  to  the  extent  that  the  number 
of  duplications  exceeds  100  pages: 
provided,  however,  that  the  request 
must  reasonahlv  describe  the  records 
sought  and  it  must  appear  that  the 
records  are  to  be  used  by  the  requestor 
in  furtherance  of  its  educational  or  non- 
r;ommer(:idl  scientific  research 
programs.   'Educational  institution" 
refers  to  a  preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate,  graduate, 
professional  or  vocational  education. 


which  operates  a  program  or  programs 
of  scholarly  research.   "Non-commercial 
scientific  institution"  refers  to  an 
institution  that  is  not  operated  on  a 
"commercial  "  basis,  within  the  meaning 
of  paragraph  (d)(1)  of  this  section  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(4)  All  other  requests— Where  a 
request  seeks  disclosure  of  records  to  a 
person  or  entity  other  than  one  coming 
within  paragraphs  (d)  (1),  (2)  and  {?i]  of 
this  section,  the  requester  shall  be 
charged  th»'  full  cost  of  search  and 
duplication  However,  the  first  two 
hours  of  search  time  and  the  first  100 
pages  of  duplication  shall  be  furnished 
without  charge. 

(e)  Aggregating  of  rpqupsts  If  there 
exists  a  solid  basis  for  concluding  that 
a  requester  or  group  of  requesters  has 
submitted  a  series  of  partial  requests  for 
disclosure  of  records  in  an  attempt  to 
evade  assessment  of  fees,  the  requests 
may  be  aggregated  so  as  to  constitute  a 
single  request,  with  fees  charged 
accordingly, 

(f)  Unsuccessful  searches  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  cost  of  searching  for  a 
requested  record  shall  he  c  barged  even 
if  the  search  fails  to  locate  the  record  or 
it  is  determined  that  the  record  is 
exempt  from  disclosure. 

(g)  Interest.  In  the  event  a  requester 
fails  to  remit  payment  of  fees  charged 
for  processing  a  request  under  this  part 
within  30  days  from  the  date  those  fees 
were  billed,  interest  on  the  fees  may  be 
assessed  beginning  on  the  31st  day  after 
the  billing  date,  to  be  calculated  at  the 
rate  prescribed  in  31  U.S.C.  3717. 

(h)  Advance  payments. 

(1)  If,  but  only  if.  it  is  estimated  or 
determined  that  processing  of  a  request 
for  disclosure  of  records  will  result  in  a 
charge  of  fees  of  more  than  S2.50.00.  the 
requester  may  be  required  to  pav  the 
fees  in  advance  in  order  to  obtain 
completion  of  the  processing 

(2)  If  a  requester  has  previously  failed 
to  make  timely  payment  (i.e.,  within  30 
days  of  billing  date)  of  fees  charged 
under  this  part,  the  requester  may  be 
required  to  pay  those  fees  and  interest 
accrued  thereon,  and  to  make  an 
advance  payment  of  the  full  amount  of 
estimated  fees  chargeable  in  connection 
with  any  pending  or  now  request,  in 
order  to  obtain  processing  of  the 
pending  or  new  request 

(3)  With  regard  to  any  request  coming 
within  paragraphs  (h)  (1)  and  (2)  of  this 
section,  the  administrati\  e  time  limits 
set  forth  in  §§502.11  and  502.12  of  this 
part  will  begin  to  run  only  after  the 


requisite  fee  payments  have  been 
received. 

(i)  Non-payment  In  the  event  of  non- 
payment of  billed  chargps  fi  r  disci  jsuro 
of  records,  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L,  97-365), 
including  disclosure  to  consumer  credit 
reporting  agencies  and  referral  to 
collection  agencies,  may  be  utilized  to 
obtain  payment. 

(j)  Waiver  or  reduction  of  charges. 
Fees  otherwise  chargeable  in  connection 
with  a  request  for  disclosure  of  a  record 
shall  be  waived  or  reduced  where — 

(1)  It  is  determined  that  disclosure  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester;  or 

(2)  It  is  determined  that  the  cost  of 
collection  would  he  equal  to  or  exceed 
the  amount  of  those  fees.  No  charges 
shall  be  assessed  if  the  fees  amount  to 
S8.00  or  less. 

PART  503— PRIVACY  ACT  AND 
GOVERNMENT  IN  THE  SUNSHINE 
REGULATIONS 

Subpart  A — Privacy  Act  Regulations 

Se< 

.iO.i.l     Uefinitiuns — Privacy  Act. 

Cieneial  polifies — Privacy  Act. 

Conditions  of  disclosure. 

Accounting  of  t:prtain  disclosures. 

Acc:ess  to  rec  ords  or  information. 

Determinalitin  nf  requests  for  access 
lo  ret  ords. 

503.7  .Amendment  of  a  reciord. 

503.8  .Appeals  from  denial  of  requests  for 
anu'ndment  to  rei  cinls. 

503.9  Fees. 

503.10  Exemptions. 

503.11  Reports. 

503.12  Notices. 

Subpart  B — Government  in  ttie  Sunshine 
Regulations 

Sec. 

'il),1.20     Definitions. 

j(J3.21     .N'otice  o!  piil)lu.  observation. 

503.22     Scope  of  application. 

503  23     Open  meetings. 

"11)3.24     Grounds  for  closing  a  meeting. 

503.25     .Anniiuni  emeni  of  meetings. 

503. 2fi     Pro(  educes  for  closing  nf  meetings. 

503.27  Re(  onsideratioti  ol  optJiiing  or 
(losing,  or  rescheduling  >i  meeting. 

503.28  Re( ord  of  closed  meetings,  or  closed 
portion  of  a  meeting. 

5(),t  2W     Ke{jiicsls  for  information. 

Subpart  A— Privacy  Act  Regulations 

.•\uthority:  5  l'..S,(;,  552.i(f) 

§503.1     Definitions— Privacy  Act. 

For  the  purpose  of  this  part: 
Agency  includes  anv  exec:utive 
department,  military  department, 
government  corporation,  government 


503.2 
503.3 
503.4 
503  5 

503  6 
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controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government  (including  the 
Executive  Office  of  the  President)  or  any 
independent  regulatory  agency.  The 
Foreign  Claims  Settlement  Commission 
("Commission")  is  an  agrncv  within  the 
meaning  of  the  term. 

Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

Maintain  includes  maintain,  collect. 
use  or  disseminate. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agencv.  including,  but  not  limited  to.  an 
indiN'idual's  education,  financial 
transactions,  medical  history,  and 
criminal  or  emplovment  histor\ ,  and 
that  contains  an  indnidual's  name,  or 
the  identifying  number,  svmhoi.  or  other 
identifving  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print  or  a  photograph. 

Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of  that 
record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

Statistical  record  means  a  record  in  a 
svstem  of  records  maintained  for 
statistical  research  or  reporting  purposes 
onlv  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual  except  as 
pro\  ided  by  section  13  US  C  8. 

Svstem  of  records  means  a  group  of 
anv  records  under  the  control  of  anv 
agencv  from  which  information  is 
retrieved  by  the  name  of  thfe  individual 
or  by  some  identifying  number,  symbol, 
or  other  identify^ing  particular  assigned 
to  the  individual. 

§503.2    General  policies — Privacy  Act. 

The  Commission  will  protect  the 
privacy  of  an  individual  identified  in 
an\  information  or  record  systems 
which  it  maintains.  Accordingly,  its 
officials  and  employees,  except  as 
otherwise  provided  by  law  or 
regulation,  will; 

(a)  Permit  an  individual  to  determine 
what  records  pertaining  to  that 
individual  are  collected,  maintained, 
used  or  disseminated  by  the 
Commission. 

(b)  Permit  an  individual  to  prevent  a 
record  pertaining  to  that  individual 
obtained  bv  the  Commission  for  a 
particular  purpose  from  being  used  or 
made  available  for  another  purpose 
without  the  individual's  consent. 

(c)  Permit  an  individual  to  gain  access 
to  information  pertaining  to  that 
individual  in  Commission  records,  to 
have  a  copy  made  of  all  or  any  portion 


thereof,  and  to  corrtnt  or  amend  those 
records, 

(d)  (Collect,  maintain,  use.  or 
(iisseminate  any  record  of  identifiable 
personal  information  in  a  manner  that 
assures  that  the  Commissions  action  is 
for  a  necessary  and  lawful  purpose,  that 
the  information  is  current  and  accurate 
for  its  intended  use.  and  that  adequate 
safeguards  are  proxided  to  prevent 
misuse  of  the  information 

(e)  Permit  exemptiims  from  record 
requirements  provided  under  the 
Privacy  Act  only  where  an  important 
public  policy  use  for  the  exemption  has 
been  determined  in  accordance  with 
specific:  statutor\  .uithurit\ 

§503.3    Conditions  of  disclosure. 

The  Commission  will  nut  disclose  any 
record  contained  in  a  system  of  records 
by  anv  means  of  communication  to  anv 
person  or  any  other  agency  except  by 
written  request  of  or  prior  written 
consent  of  the  individual  to  whom  the 
record  pertains  unless  the  disclosure  is: 

(a)  To  those  officers  and  employees  of 
the  Commission  who  have  a  need  for 
the  record  in  the  perfi)rmance  of  their 
duties. 

(b)  Required  under  the  Freedom  of 
information  .Act.  5  U.S.C.  552; 

(c)  For  a  routine  use; 

(d)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carry mg  out  a 
census  or  sur\ey  or  related  activity 
under  the  provisions  of  Title  1  l.  United 
States  Code: 

(e)  To  a  recipient  who  has  provided 
the  Commission  with  adequate  advance 
assurance  that  the  record  \^■lll  be  used 
solely  as  a  statistic;al  research  or 
reporting  record,  and  the  record  is  tu  be 
transferred  in  a  form  that  is  not 
individually  identifiable: 

(f)  To  the  National  .Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  \alue  to 
warrant  its  continued  preser\  ation  by 
the  United  States  Government  or  for 
evaluation  to  determine  whether  the 
record  has  that  value; 

(g)  To  another  agency  or  to  an 
instrumentalitv  of  any  go\  ernment 
jurisdiction  within  or  under  control  of 
the  United  States  for  a  civil  or  criminal 
law  enforcement  activity  authorized  bv 
law.  provided  the  head  of  the  agencv  or 
instrumentalitv  has  made  a  prior  written 
rf»quest  to  the  Commission.  speciKing 
the  partic:ular  record  and  the  law 
enforcement  ac  tivit\  for  which  it  is 
sought, 

(h)  To  a  person  pursuant  to  a  showing 
of  compelling  c:ircumstanc:es  affecting 
the  health  oi  safetv  of  an  iiidiv  idual  if 
upon  disclosure.  notifu:ati"n  is 
transmitted  to  the  last  kiiuvvn  address  of 
the  individual: 


(i)  To  either  !!     .-•     t  Congress,  ur.  tu 
the  extent  oi  n!ai!>  i  .\  ihin  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  the  joint  committee; 

(j)  To  the  Comptroller  General,  or  any 
of  that  official's  authorized 
representatives,  in  the  course  of  the 
performance  of  the  duties  of  the  General 
Accounting  Office;  or 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

§  503  4     Accounting  of  certain  disclosures 

(a)  Except  for  disclosures  under 
§  503.3(a)  and  (b)  of  this  part,  the 
Administrative  Officer  will  keep  an 
accurate  accounting  of  each  disclosure 
of  a  record  to  any  person  or  to  another 
agencv  made  under  §  503.3(c),  (d).  (e), 
(f).  (gi  (h).  (i),  (j).  and  (k)  of  this  part. 

(b)  Except  for  a  disclosure  made  to 
another  agency  or  to  an  instrumentality 
of  any  governmental  jurisdiction  under 
§  503.3(g)  of  this  part,  the 
Administrative  Officer  will  make  the 
accounting  as  required  under  paragraph 
(a)  of  this  section  available  to  any 
individual  upon  written  request  made 
in  accordance  with  §  503.5. 

(c)  The  Administrative  Officer  will 
inform  any  person  or  other  agency  about 
any  correction  or  notation  of  dispute 
made  in  accordance  with  §503.7  of  this 
pari    f  anv  record  that  has  been 

iiN        ■  i  to  the  person  or  agency  if  an 
ai  I  iunt;ng  of  the  disclosure  was  made. 

Id)  An  accounting  of  disclosures  of 
records  within  this  section  will  consist 
of  the  date,  nature,  the  purpose  of  each 
disclosure  of  a  record  to  any  person  or 
to  another  agency,  and  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  is  made. 

(e)  This  accounting  shall  be  retained 
for  5  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made 

§503,5     Access  to  records  Of  information 

(a)  Upon  request  in  person  or  by  mail, 
any  individual  will  be  informed 
whether  or  not  a  system  of  records 
maintained  by  the  Commission  contains 
a  record  or  information  pertaining  to 
that  individual. 

(b)  Any  individual  requesting  access 
to  a  record  or  information  in  person 
must  appear  in  person  at  the  offices  of 
the  Foreign  Claims  Settlement 
Commission.  600  E  Street.  NW..  Room 
6002.  Washington.  DC,  between  the 
hours  of  9  a.m.  and  5:30  p.m..  Monday 
through  Friday,  and 

(1)  Provide  information  sufficient  to 
identif\'  the  record,  e.g.,  the  individual's 
o\Mi  name,  claim  and  decision  number. 
date  and  place  of  birth,  etc.; 
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(2)  Provide  identification  sufficient  to 
verif\'  the  individual's  identity,  e.g.. 
drivers  license,  identification  or 
Medicare  card;  and 

(3)  Any  individual  requesting  access 
to  records  or  information  pertaining  to 
himself  or  herself  mav  be  accompanieii 
by  a  person  of  the  individual's  own 
choosing  while  reviewing  the  records  or 
information   If  an  individual  elects  to  be 
so  accompanied,  advance  notification  of 
the  election  will  be  required  along  with 

1  written  statement  authorizing 
'isclosure  and  discussion  of  the  record 
■  i  the  presence  of  the  accompanving 
orson  at  any  time,  including  the  time 
<iccess  is  granted 

(c)  Any  individual  making  a  request 
for  access  to  records  or  information 
pertaining  to  himself  or  herself  bv  mail 
must  address  the  request  to  the 
Administrative  Officer  (Privacy  Officer). 
Foreign  Claims  Settlement  Commission. 
600  E  Street.  N'W  .  Room  6002. 
Washington.  DC  20579.  and  must 
provide  information  acceptable  to  the 
Administrative  Officer  to  verify  the 
individuals  identity 

(d)  Responses  to  requests  under  this 
section  normalK  will  be  made  within 
ten  (10;  davs  of  receipt  (excludini: 
Saturdays.  Sundavs,  and  legal  holidavsj. 
If  it  is  not  possible  to  respond  to 
requests  within  that  period,  an 
acknowledgment  will  be  sent  to  the 
individual  within  ten  (10)  days  of 
receipt  of  the  request  (excluding 
Saturdavs.  Sundavs.  and  legal  holidays). 

§  503.6    Determination  of  requests  for 
access  to  records. 

(a)  I'pon  reiiuf'st  made  in  accordance 
with  ^  503  5  the  .-Kdministrative  Officer 
will; 

(1)  Determine  wht'fh'T  'ir  not  the 
request  will  be  i;r.intf't!; 

(2)  Make  that  determination  and 
provide  notification  within  a  reasonable 
period  of  time  after  re(  eipt  of  the 
request 

(b)  If  access  to  a  record  is  denied 
because  information  has  been  compiled 
bv  the  Ciiiminissitm  in  reasonable 
anticipation  of  a  i  ivil  or  criminal  action 
or  proceeding,  the  Administrative 
Officer  will  notif%-  the  individual  of  that 
determination  and  the  reason  therefor 

(c)  If  ac  cess  to  the  record  is  granted, 
the  individual  making  the  r>'quesi  must 
notify  the  .Adininistrativ  e  ( )ffi(  cr 
whether  the  rerord  r<'(juestt'd  i>  tn  ()<• 
copied  and  mailed  to  the  individual 

(d)  If  a  record  is  to  be  made  available 
for  personal  inspection,  the  indi\i(lual 
must  arrange  with  the  .\dministrative 
Officer  a  mutually  agreeable  time  and 
place  for  inspection  of  the  record. 


§503.7     Amendment  of  a  record. 

(a)  Anv  individual  mav  request 
amendment  of  a  record  pertaining  to 
himself  or  herself  according  to  the 
procedure  in  paragraph  (b)  of  this 
section,  except  in  the  case  of  records 
described  under  paragraph  (d)  of  this 
section. 

(b)  After  inspection  by  an  individual 
of  a  record  pertaining  to  himself  or 
herself,  the  individual  mav  file  a  written 
re(|uest.  presented  m  person  or  by  mail, 
with  the  Administrative  Officer,  for  an 
amendment  to  a  record.  The  request 
must  specifv  the  particular  portions  of 
the  record  to  be  amend(>d.  the  desired 
amendments  and  the  reasons  therefor, 

(c)  Not  later  than  ten  (10)  days 
(excluding  Saturdavs,  Sundays,  and 
legal  holidav^j  aft*T  the  rec:eipt  of  a 
request  made  in  accordance  with  this 
section  to  amend  a  record  in  whole  or 
in  part,  the  Administrative  Officer  will; 

(1)  Make  any  correction  of  any  portion 
of  the  record  which  the  individual 
believes  is  not  accurate,  relevant,  timely 
or  complete  and  thereafter  inform  the 
individual  of  such  correction;  or 

(2)  Inform  the  individual,  by  certified 
mail  return  receipt  requested,  of  the 
refusal  to  amend  the  record,  setting 
forth  the  redson>  therefor,  and  notify  the 
individual  of  the  right  to  appeal  that 
determination  as  provided  under  Sec 
503.8  of  thi.s  part 

(d)  The  provisions  for  amending 
records  do  not  apply  to  evidence 
presented  in  the  course  of  Commission 
proceedings  in  the  adjudication  of 
claims,  nor  do  they  permit  collateral 
attack  upon  what  has  already  been 
subject  to  final  agency  action  in  the 
adjudication  of  claims  in  programs 
previously  completed  bv  the 
Commission  pursuant  to  ^itatutorv  time 
limitations. 

§  503.8    Appeals  from  denial  of  requests 
for  amendment  to  records. 

(aj  All  uuiividuai  whose  request  for 
amendment  of  a  record  pertaining  to  the 
individual  is  denied  mav  request  a 
review  of  that  determination.  The 
request  must  be  addressed  to  the  Chair 
of  the  Commission,  and  must  specify 
the  reasons  for  whi(;h  the  refusal  to 
amend  is  (;hallenge(l 

(b)  If  on  appeal  the  refusal  to  amend 
the  record  is  upheld,  the  Commission 
will  permit  the  iiidn  idual  to  file  a 
st.iteir.ent  setting  forth  the  reasons  for 
disagreement  with  the  determination. 
The  statement  must  also  t)f>  submitted 
within  30  d,i\  s  of  rt'(;ei[)t  of  the  denial. 
The  statement  will  be  included  in  the 
system  of  records  in  which  the  disputed 
record  is  maintained  and  will  be  marked 
so  as  to  indicate: 


(1)  That  a  statement  of  disagreement 
has  been  filed,  and 

(2)  Where  in  the  system  of  records  the 
statement  may  be  found. 

§503.9    Fees. 

Fees  to  be  charged,  if  any.  to  any 
individual  for  making  copies  of  that 
individual's  record  excluding  the  cost  of 
any  search  for  and  review  of  the  record 
will  be  as  follows: 

(a)  Photocopy  reproductions;  each 
copy  $0,15, 

(ti)  Where  the  Commission  undertakes 
to  perform  for  a  requester,  or  any  other 
person,  services  which  are  clearly  not 
required  to  be  performed  under  the 
Privacy  Act,  either  voluntarily  or 
because  those  services  are  required  by 
some  other  law.  the  question  of  charging 
fees  for  those  services  will  be 
determined  by  the  official  or  designee 
authorized  to  release  the  information, 
under  the  Federal  user  charge  statute,  31 
U.S.C.  583a,  any  other  applicable  law. 
and  the  provisions  of  §  502,13  of  part 
502  of  this  chapter, 

§503.10    Exemptions. 

No  system  of  records  maintained  by 
the  Foreign  Claims  Settlement 
Commission  is  exempt  from  the 
provisions  of  5  U.S.C.  552a  as  permitted 
under  certain  conditions  by  5  U.S.C, 
552a(j]  and  (k).  However,  the  Chair  of 
the  Commission  reserves  the  right  to 
promulgate  rules  in  accordance  with  the 
requirements  of  5  US.C.  553(b)il).  (2) 
and  (3).  and  5  U.S.C.  553((;)  and  (e)  to 
exempt  any  system  of  records 
maintained  by  the  Commission  in 
accordance  with  the  provisions  of  5 
use,  552a(k), 

§503.11     Reports. 

I  a)  The  Administrative  Officer  or 
designee  will  provide  adequate  advance 
notice  to  Congress  and  the  Office  of 
Management  and  Budget  of  any 
proposal  to  establish  or  alter  any 
Commission  system  of  rec:ords.  as 
required  by  5  U.S.U  552a[o). 

(b)  If  at  any  time  a  system  of  records 
maintained  by  the  Commission  is 
determined  to  be  exempt  from  the 
application  of  5  U.S.C.  552a  in 
accordance  with  the  provisions  of  5 
U.S.C.  552a(j)  and  (k).  the  number  of 
records  contained  in  such  system  will 
be  separately  listed  and  reported  to  the 
Offu:e  of  Management  and  Budget. 

§503.12    Notices. 

The  Commission  will  publish  in  the 
Federal  Register  at  least  annually  a 
notice  of  the  existence  and  character  of 
the  systems  of  records  which  it 
maintains.  Such  notice  will  include: 

(a)  The  name  and  location  of  each 
svstem: 
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(b)  The  categories  of  individuals  on 
whom  the  records  are  maintained  in 
each  system; 

(c)  The  categories  of  records 
maintained  in  each  system; 

(d)  Each  routine  use  of  the  records 
contained  in  each  system  including  thn 
categories  of  users  and  the  purpose  of 
each  use; 

(e)  The  policies  and  practices  of  the 
Commission  regarding  storage, 
retrievability.  access  controls,  retention, 
and  disposal  of  the  records; 

(f)  The  title  and  business  address  of 
the  agency  official  who  is  responsible 
for  each  system  of  records; 

(g)  Commission  procedures  wherehy 
an  individual  can  be  notified  if  a  system 
of  records  contains  a  record  pertainmg 
to  that  individual; 

(h)  Commission  procedures  whereby 
an  individual  can  be  notified  how  to 
gain  access  to  any  record  pertaining  to 
that  individual  contained  in  a  system  of 
records,  and  how  to  contest  its  content, 
and 

(i)  The  categories  of  sources  of  records 
in  each  system. 

Subpart  B — Government  in  the 
Sunshine  Regulations 

Authority:  S  f  SC  552b. 

§503.20    Definitions. 

For  purposes  of  this  part:  Closed 
meeting  and  closed  portion  of  a  meeting 
mean,  respectively,  a  meeting  or  that 
part  of  a  meeting  designated  as  provided 
in  §  503.27  as  closed  to  the  public  by 
reason  of  one  or  more  of  the  closure 
provisions  listed  in  §  503.24. 

Commission  means  the  Foreign 
Claims  Settlement  Commission,  which 
is  a  collegial  body  that  functions  as  a 
unit  composed  of  three  mdividual 
members,  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate. 

Meetmg  means  the  deliberations  of  at 
least  two  (quorum)  members  of  the 
Commission  where  such  deliberations 
determine  or  result  in  joint  conduct  or 
disposition  of  official  Commission 
business. 

Member  means  any  one  of  the  three 
members  of  the  Commission 

Open  meeting  means  a  meeting  or 
portion  of  a  meeting  which  is  not  a 
closed  meeting  or  a  closed  portion  of  a 
meeting. 

Public  observation  means  the  right  of 
anv  member  of  the  public  to  attend  and 
observe,  but  not  participate  or  interfere 
in  any  way,  in  an  open  meeting  of  the 
Commission  within  the  limits  of 
reasonable  and  comfortable 
accommodations  made  available  for 
such  purpose  by  the  Commission. 


§503.21     Notice  of  public  observation. 

(a)  A  member  of  the  public  is  not 
required  to  give  advance  notice  of  an 
intention  to  exercise  the  right  of  public 
observation  of  an  open  meeting  of  thf 
Cxjmmission   However,  in  ord«'r  tn 
permit  the  Commission  to  determine  the 
amount  of  space  and  number  of  seats 
which  must  be  made  available  to 
accommodate  individuals  who  desire  to 
exercise  the  right  of  public  observation, 
those  individuals  are  requested  to  give 
notice  to  the  Commission  at  least  two 
business  days  before  the  start  of  the 
open  meeting  of  the  intention  to 
exercise  that  right. 

fb)  Notice  of  intention  to  exercise  the 
right  of  public  observation  mav  be  given 
in  writing,  in  person,  or  by  telephone  to 
the  official  designated  in  §  50J  29 

(c)  Individuals  who  have  not  given 
advance  notice  of  intention  to  exercise 
the  right  of  public  obser\ation  will  not 
be  permitted  to  attend  and  observe  the 
open  meeting  of  the  (iommission  if  the 
available  space  and  seating  are 
necessary  to  accommodate  indi\iduals 
who  gave  advance  notice  of  such 
intention. 

§  503.22    Scope  of  application 

The  provisions  of  this  part  .'i03, 
t)§  503.20  through  503.29.  apply  to 
meetings  of  the  Commission,  and  do  not 
apply  to  conferences  or  other  gatherings 
of  employees  of  the  Commission  win  i 
meet  or  join  with  others,  except  at 
meetings  of  the  Commission  to 
deliberate  on  or  conduct  official  agency 
business 

§  503.23    Open  meetings. 

Every  meeting  of  the  Commission  will 
be  open  to  public  obser\  ation  except  as 
provided  in  §  503.24 

§  503.24    Grounds  for  closing  a  noeeting. 

(a)  Except  in  a  case  where  the 
Commission  determines  otherwise  ,i 
meeting  or  portion  of  a  meeting  ma\  be 
closed  to  public  observation  where  the 
Commission  determines  that  the 
meeting  or  portion  of  the  meeting  is 
likely  to: 

(1)  Di.sclose  matters  that  are 

(i)  Specifically  authorized  under 
criteria  establisbed  bv  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  polu  v  and 

(ii)  In  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Commission; 

(3)  Disclose  matters  specifically 
exempted  from  disclosure  h\  statute 
(other  than  5  U.S.C.  552)  provided  that 
such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 


manner  as  to  leave  no  diM  fh  m  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  iiidttprs  to  be  withheld; 

,4  '  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(61  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Disclose  investigatory-  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  the 
re(  ords  or  inforrndtinn  vMiuld: 

ii   Interfere  with  enforcement 
proceedings. 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication. 

(iii)  Constitute  an  unwarranted 
invasion  of  prpMinal  privacy. 

(iv)  Disi  lis..  »tv  identity  of  a 
confidential  s;    ik  <•  and.  in  the  case  of 
a  record  compiled  by  a  cnminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  in\estigdtion,  confidential 
information  furnished  only  by  the 
confidential  source. 

(v)  Disclose  investigative  techniques 
and  procedures,  or 

(vi)  Endanger  the  hie  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  the  Commission; 

(9)  Disclose  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  action  of 
the  Commission,  provided  the 

t  oinmission  has  not  already  disclosed 
to  the  public  the  content  or  nature  of  its 
proposed  action,  or  is  not  required  by 
law  to  make  the  disclosure  on  its  own 
initiative  prior  to  taking  final  action  on 
the  proposal;  or 

(10)  Specifically  concern  the 
Commission  s  issuance  of  a  subpoena  or 
the  Commission's  participation  in  a 
civil  action  or  proceeding,  an  action  in 

a  foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct.  r)r  disposition  by  the 
Commission  of  a  particular  case  of 
formal  agency  adjudication  pursuant  to 
thr  procedures  in  5  U.S.C.  554,  or 
ntherwisi'  involve  a  determination  on 
the  record  after  op|i(irtunity  for  a 
hearing 
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fb)  If  the  Commission  determines  that 
the  public  interest  would  require  that  a 
meeting  to  be  open,  it  may  nevertheless 
so  hold 

§  503.25    Announcement  of  meetings. 

(a)  The  Commission  meets  in  it> 
office^eoo  E  Street,  M\',  Washington. 
DC,  ffofli  time  to  time  as  announced  b\ 
timely  notice  published  in  the  Federal 
Register 

(b)  At  the  earliest  practicable  time. 
which  is  estimated  to  be  not  later  than 
eight  days  before  the  beginning  of  a 
meeting  of  the  Commission,  the 
Commission  will  make  av'ailabie  for 
public  inspection  in  its  offices,  and.  if 
requested,  will  furnish  by  telephone  or 
in  writing,  a  notice  of  the  subject  matter 
of  the  meeting,  except  to  the  extent  that 
the  information  is  exempt  from 
disclosure  under  the  provisions  of 
§503,24 

§  503.26    Procedures  for  closing  of 
meetings. 

(a)  The  closing  of  a  meeting  will  or ciir 
when: 

(DA  majority  of  the  membership  of 
the  Commission  votes  to  take  that 
action.  A  separate  vote  of  the 
Commission  members  will  be  taken 
with  respect  fo  each  Commission 
meeting,  a  portion  or  portions  of  which 
are  proposed  to  be  closed  to  the  public 
pursuant  to  §  503.24.  or  with  respect  to 
any  information  which  is  proposed 
withheld  under  §  503.24.  A  single  vote 
may  be  taken  with  respect  to  a  series  oi 
meetings,  a  portion  or  portions  of  which 
are  proposed  to  be  closed  to  the  public. 
or  with  respect  to  any  information 
concerning  that  series  of  meetings,  so 
long  as  each  meeting  in  the  series 
involves  the  same  particular  matters  and 
is  scheduled  to  be  held  no  more  than 
thirty  days  after  the  initial  nieeting  in 
the  series.  The  vote  of  each  Commission 
member  participating  in  the  voting  will 
be  recorded  and  no  proxies  will  be 
allowed. 

(2)  Whenever  any  person  whose 
interests  may  be  directly  affected  by  a 
portion  of  d  meeting  requests  that  the 
Commission  close  that  portion  to  the 
public  for  anv  of  the  reasons  referred  to 
in  §503, 24(e).  (f).  or  (g).  the 
Commission,  upon  request  of  any  one  of 
its  Commission  members,  will  take  a 
recorded  vote,  whether  to  close  that 
portion  of  the  meeting. 

(b)  Within  one  day  of  any  vote  taken. 
the  Commission  will  make  publiclv 
available  a  written  copy  of  the  voting 
reflecting  the  vote  of  each  member  on 
the  question  and  a  full  written 
explanation  of  its  action  closing  the 
entire  or  portion  of  the  meeting  together 


with  a  list  of  all  persons  expected  to 
attend  the  meeting  and  their  affiliation. 

(c)  The  Commission  will  announce 
the  time,  place  and  subject  matter  of  the 
meeting  at  least  eight  days  before  the 
meeting. 

(d)  For  every  closed  meeting,  before 
the  meeting  is  closed,  the  Commission's 
Chair  will  publicly  certifv  that  the 
meeting  may  be  closed  to  the  public, 
and  will  state  each  relevant  closure 
provision   A  copy  of  the  certification, 
together  with  a  staten^'-nt  setting  forth 
the  time  and  place  of  the  meeting,  and 
the  persons  present,  will  be  retained  by 
the  Commission. 

§  503.27    Reconsideration  of  opening  or 
closing,  or  rescheduling  a  meeting. 

The  time  or  place  of  a  Commission 
meeting  may  be  changed  following  the 
public  announcement  only  if  the 
Commission  publicily  announces  such 
changes  at  the  earliest  practicable  time. 
The  subject  matter  of  a  meeting,  or  the 
determination  of  the  Commission  to 
open  or  rinse  a  meeting,  or  portion  of 
d  meeting,  to  the  public,  may  be 
changed  following  the  public 
announcement  only  if  a  majority  of  the 
Commission  members  determines  by  a 
recorded  vote  that  Commission  business 
so  requires  and  that  no  earlier 
announcement  of  the  changes  was 
possible,  and  the  (Commission  publicly 
announces  the  changes  and  the  vote  of 
each  member  upon  the  changes  at  the 
earliest  practicable  time. 

§  503.28    Record  of  closed  meetings,  or 
closed  portion  of  a  meeting. 

(a)  The  Commission  will  maintain  a 
complete  transcript  or  electronic 
recording  adequate  to  record  fully  the 
proceedings  nf  cafih  chjsed  meeting  or 
closed  portion  of  a  meeting,  except  that 
in  the  case  of  a  meeting  or  portion  of  a 
meeting  closed  to  the  public  pursuant  to 
«?  303.24(d),  (h),  or  (j).  the  Commission 
will  maintain  either  a  transcript  or 
recording,  or  a  detailed  .set  of  minutes. 

(b)  Any  minutes  so  maintained  will 
fully  and  clearly  describe  all  matters 
discussed  and  shall  provide  a  full  and 
accurate  summary  of  any  actions  taken, 
and  the  reasons  therefor,  including  a 
descriptum  of  each  of  the  views 
expressed  on  any  item  and  the  record  of 
any  rollcall  vote.  All  documents 
considered  in  connection  with  any 
action  will  be  identified  in  the  minutes. 

(c)  The  C'oinmission  will  promptly 
make  available  to  the  public,  in  its 
offices,  the  transcript,  electronic 
recording,  or  minutes,  of  the  discussion 
of  anv  item  mi  the  agenda  of  a  closed 
meeting,  or  closed  portion  of  a  meeting, 
except  for  the  item  or  items  of 
discussion  whi(  h  the  Commission 


determines  to  contain  information 
which  may  be  withheld  under  §  503.24. 
Copies  of  the  transcript  or  minutes,  or 
a  transcription  of  the  recording, 
disclosing  the  identity  of  each  speaker, 
will  be  furnished  to  any  person  at  the 
actual  cost  of  duplication  or 
transcription. 

(d)  The  Commission  will  maintain  a 
complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  the 
minutes,  or  a  complete  electronic 
recording  of  each  closed  meeting  or 
closed  portion  of  a  meeting  for  a  period 
of  two  years  after  the  date  of  the  closed 
meeting  or  closed  portion  of  a  meeting. 

(e)  All  actions  required  or  permitted 
by  this  section  to  be  undertaken  by  the 
Commission  will  be  by  or  under  the 
authority  of  the  Chair  of  the 
Commission. 

§  503.29    Requests  for  information. 

Requests  to  the  Commission  for 
information  about  the  time,  place,  and 
subject  matter  of  a  meeting,  whether  it 
or  any  portions  thereof  are  closed  to  the 
public,  and  any  requests  for  copies  of 
the  transcript  or  minutes  or  of  a 
transcript  of  an  electronic  recording  of 
a  closed  meeting,  or  closed  portion  of  a 
meeting,  to  the  extent  not  exempt  from 
disclosure  by  the  provisions  of  §  503.24, 
must  be  addressed  to  the  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street.  NTW.  Room 
6002.  Washington,  DC  20579,  telephone 
(202)616-6975. 

SUBCHAPTER  B— RECEIPT, 
ADMINISTRATION,  AND  PAYMENT  OF 
CLAIMS  UNDER  TITLE  I  OF  THE  WAR 
CLAIMS  ACT  OF  1948,  AS  AMENDED 

PART  504— FIUNG  OF  CLAIMS  AND 
PROCEDURES  THEREFOR 

Soc, 

504.1  Claim  defined. 

.504  2  Time  within  which  claims  mav  be 

filed. 

504.3  Official  claim  forms. 

504  4  Place  of  filing  claims. 

504  5  Documents  to  accompany  forms. 

504.6  Receipt  of  claims. 

Authority:  Sec.  2,  Pub.  L.  H06.  80th  Cung  , 
as  amended  (50  L'.S.C  App.  2001). 

§504.1    Claim  defined. 

(a)  This  subchapter  is  included  solely 
in  order  to  provide  for  the  adjudication 
of  any  additional  claims  that  may  arise 
on  behalf  of  survivors  of  deceased 
civilians  and  military  veterans  who  had 
been  listed  as  missing  during  the 
Vietnam  conflict  but  were  subsequently 
determined  to  have  been  interned,  in 
hiding,  or  captured  by  a  hostile  force  in 
Southeast  Asia  (see  §  504.2(a)(3)  and 
fb)(3)).  The  Commission  no  longer  has 
authority  to  receive  or  consider  any 
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other  types  of  claims  based  on  the 
internment  of  civilians  or  the 
maltreatment  of  military-  ser\'icemen 
held  as  prisoners  of  war  by  forces 
hostile  to  the  United  States. 

(b)  A  properly  completed  and 
executed  application  made  on  an 
official  form  provided  by  the  Foreign 
Claims  Settlement  Commission  for  such 
purpose  constitutes  a  claim  and  will  be 
processed  under  the  laws  administered 
by  the  Commission. 

(c)  Any  communication,  letter,  note, 
or  memorandum  from  a  claimant,  or  the 
claimants  duly  authorized 
representative,  or  a  person  acting  as 
next  friend  of  a  claimant  who  is  not 
legally  competent,  setting  forth 
sufficient  facts  to  apprise  the 
Commission  of  an  interest  to  apply 
under  the  provisions  of  sections  5(i)  and 
6{n  of  the  Act.  will  be  deemed  to  be  an 
informal  claim.  Where  an  informal 
claim  is  received  and  an  official  form  is 
forwarded  for  completion  and  execution 
bv  the  applicant,  that  official  form  will 
be  considered  as  evidence  necessarv'  to 
complete  the  initial  claim,  and  unless 
that  official  form  is  received  within 
thirty  (30)  days  from  the  date  it  was 
transmitted  for  execution,  if  the 
claimant  resides  in  the  continental 
United  States,  or  forty-five  (45)  days  if 
outside  the  continental  United  States, 
the  claim  may  be  disallowed. 

§  504.2    Time  within  which  claims  may  be 
filed. 

(a)  Claims  of  individuals  entitled  to 
benefits  under  section  5(i)  of  the  War 
Claims  Act  of  1948.  as  added  by  Public 
Law  91-289.  will  be  accepted  by  the 
Commission  during  the  period 
beginning  June  24.  1970.  and  ending; 

(1)  June  24.  1973,  inclusive; 

(2)  3  years  from  the  date  the  civilian 
American  citizen  by  whom  the  claim  is 
filed  returned  to  the  jurisdiction  of  the 
United  States;  or 

(3)  3  years  from  the  date  upon  which 
the  Commission,  at  the  request  of  a 
potentially  eligible  survivor,  makes  a 
determination  that  the  civilian 
American  citizen  has  actually  died  or 
may  be  presumed  to  be  dead,  in  the  case 
of  any  civilian  American  citizen  who 
has  not  returned  to  the  jurisdiction  of 
the  United  States,  whichever  of  the 
preceding  dates  last  occurs. 

fb)  Claims  of  individuals  entitled  to 
benefits  under  section  6(f)  of  the  War 
Claims  Act  of  1948.  as  added  by  Public 
Law  91-289,  will  be  accepted  by  the 
Commission  during  the  period 
beginning  June  24,  1970,  and  ending: 

(1)  June  24.  1973.  inclusive; 

(2)  3  years  from  the  date  the  prisoner 
of  war  by  whom  the  claim  is  filed 


returned  to  the  jurisdiction  (if  the 
Armed  Forces  of  the  L'nitod  States,  or 

(3)  3  years  from  the  date  the 
Department  of  Defensf  makes  a 
determination  that  the  prisoner  of  war 
has  actually  died  or  is  presumed  to  be 
dead,  in  the  case  of  any  prisoner  of  war 
who  has  not  returned  to  the  jurisdiction 
of  the  Armed  Forces  of  the  I  'niteti 
States,  whichever  of  the  preceding  dates 
last  occurs. 

§504.3    Official  claim  forms. 

Official  forms  are  provided  for  use  in 
the  preparation  of  claims  for  submission 
to  the  Commission  for  processing.  Claim 
forms  are  available  at  the  Washineton 
offices  of  the  Commission  and  through 
other  offices  as  the  Commission  may 
designate.  The  official  claim  form  for  all 
claims  under  section  5(i)  and  6(f)  has 
been  designated  FCSC  Form  284 
"Application  for  Compensation  for 
Members  of  the  Armed  Forces  of  the 
United  States  Held  as  Prisoner  of  War  in 
Vietnam;  for  Persons  .Assigned  to  Dut\ 
on  board  the  'L'  S.S.  Pueblo'  Captured 
bv  Militarv  Forces  of  .North  Korea:  for 
Civilian  American  Citizens  Captured  or 
Who  Went  into  Hiding  to  .Avoid  Capture 
or  Internment  in  Southeast  .Asia  During 
the  Vietnam  Conflict  and.  in  Case  of 
Death  of  anv  Such  Person,  for  Their 
Sur\ivors." 

§  504.4    Place  of  filing  claims. 

Claims  must  be  mailed  or  delivered  in 
person  to  the  Foreign  Claims  Settlement 
Commission.  600  E  Street.  NW.  Room 
6002.  Washington.  DC  20579 

§  504.5     DocumMHts  to  accompany  forms 

All  claims  filed  pursuant  to  section.'? 
5(a)  and  6(f)  of  the  Act  must  he 
accompanied  bv  evidentiarv  documents, 
instruments,  and  records  as  outlined  in 
the  instruction  sheet  attached  to  the 
claim  form. 

§  504.6    Receipt  of  claims. 

(a)  Claims  deemed  received  A  claim 
will  be  deemed  to  have  been  received  by 
the  Commission  on  the  date 
postmarked,  if  mailed,  or  if  delivery-  is 
made  in  person,  on  the  date  of  deli\  er\ 
at  the  offices  of  the  Commission  in 
Washington,  DC. 

(h)  Claims  developed  In  the  event 
that  a  claim  has  been  insufficiently 
prepared  so  as  to  preclude  processing 
thereof,  the  Commission  mav  renquest 
the  claimant  to  furnish  whatever 
supplemental  evidence,  including  the 
completion  and  execution  of  an  official 
claim  form,  as  may  be  essential  to  the 
processing  of  the  claim.  In  case  the 
evidence  or  official  claim  form 
requested  is  not  returned  within  the 
time  which  may  be  designated  by  the 


(  i  niini^vii  in.  the  claim  may  be  deemed 
;u  na\  L  bieu  abandoned  and  may  be 
disallowed. 

PART  505— PROVISIONS  OF 
GENERAL  APPLICATION 

Sec. 

,505.1  Persons  eligible  to  file  claims. 

505.2  Persons  under  legal  disability. 

505.3  Definitions  applicable  under  the  Act. 

Authoritv:  Sec.  2.  Pub.  L.  896.  80th  Cong- 
as amended  (50  U.S.C.  App.  2001). 

§  505.1     Persons  eligible  to  fife  claims 

Persons  eligible  tu  file  claims  with  the 
Commission  under  the  provisions  of 
sections  5(i)  and  6(f)  of  the  War  Claims 
Act  of  1948,  as  amended,  are: 

(a)  Civilian  American  citizens 
captured  and  held  in  Southeast  Asia  or 
their  eligible  sur\'ivors,  under  the 
[)ro\  iMi.Mv  if  s.^ction  5(i)  of  the  Act;  and 

(hi  Minitniih  of  the  Armed  Forces  of 
the  United  States  held  as  prisoners  of 
\s  tr  Hunni:  the  Vietnam  conflict  or  their 
<;  1^1  til  survivors,  under  section  6(f)  of 
thp  Act. 

§505.2     Persons  under  legal  disability 

la)  Claims  may  be  submittea  on  behalf 
of  persons  who,  being  otherwise  eligible 
to  make  claims  under  the  provisions  of 
sections  5(i)  and  6(0.  are  incompetent  or 
otherwise  under  any  legal  disability,  by 
the  natural  or  legal  guardian,  committee. 
conservator,  curator,  or  any  other 
person,  including  the  spouse  of  the 
claimant  whom  the  Commission 
determines  i>  <  barged  with  the  care  of 
the  (.laimant 

ib)  Upon  tht  drnth  of  any  individual 
for  whom  an  ,i\s  ini  ti.is  been  made,  the 
Commission  ni,i\  ■  ^  rr-ii'-r  the  initial 
application  filed  t'\  -i  ;:.  tichalf  of  the 
decedent  as  a  formal  claim  for  the 
purpose  of  reissuing  the  award  to  the 
next  eligible  surv  ivor  in  the  order  of 
preference  as  set  forth  under  sections 
5(i)  and  6(d)(4l  of  thp  Art 

§505.3     Definitions  applicable  under  ihe 
Act. 

C^bild  means 

(1)  .A  natural  or  adopted  son  or 
daughter  of  a  deceased  prisoner  of  war 
or  a  de<:eased  civilian  prisoner  of  war  or 
a  deceased  American  citizen  including 
an\  posthumous  son  or  daughter  of  such 
deceased  person 

(2)  Any  son  or  daughter  of  a  deceased 
person  born  out  of  wedlock  will  be 
deemed  to  be  a  child  of  the  deceased  for 
the  purpose  of  this  Act.  if: 

(i)  Legitimated  by  a  subsequent 
marriage  of  the  parents, 

111)  Rec  ognized  as  a  child  of  the 
deceased  t)\  his  or  her  admission,  or 

(iii)  So  declared  by  an  order  or  decree 
of  anv  court  of  (  ompetent  jurisdiction. 
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Husband  means  the  surviving  male 
spouse  of  a  deceased  prisoner  of  war  or 
of  a  deceased  civilian  American  citizen 
who  was  married  to  the  deceased  at  the 
time  of  her  death  by  a  marriage  valid 
under  the  applicable  law  of  the  place 
entered  into 

\'atural  guardian  means  father  and 
mother  who  shall  be  deemed  to  he  the 
natural  guardians  of  the  person  of  their 
minor  children  If  either  dies  or  is 
incapable  of  action,  the  natural 
guardianship  of  the  person  shall 
devolve  upon  the  other.  In  the  event  of 
death  or  inc:apacit\  of  both  parents,  then 
the  blood  relative,  paternal  or  maternal. 
standing  in  loco  parentis  to  the  minor 
shall  be  deemed  the  natural  guardian. 

Pawnt  means: 

(l)(i)  The  natural  or  adoptive  father  or 
mother  of  a  rleceased  prisoner  of  war.  or 
an\'  other  individual  standing  in  loco 
parentis  to  the  deceased  person  for  a 
period  uf  not  less  than  1  year 
immediately  preceding  the  date  of  that 
person's  entrv  into  active  ser\  ice  and 
during  at  least  1  year  of  the  perxin's 
minority.  Not  more  than  one  mnthtjr  or 
one  father  as  defined  shall  b*' 
recognized  in  an\  case  .\n  individual 
will  not  be  recognized  as  standing  in 
loco  parentis  if  the  natural  parents  or 
adoptive  parents  are  living,  unless  there 
is  affirmati\e  e\-iden(::e  of  tibandonmeiit 
and  renunciation  of  parental  duties  And 
obligations  by  the  natural  or  adoptive 
parent  or  parents  prior  to  entrv  into 
active  service  b\  the  deceased  prisoner 
or  war; 

(ii)  An  award  in  the  full  amount 
allowable  had  the  deceased  prisoner  ot 
war  survived  ma\  be  made  to  onl\  one 
parent  when  it  is  shown  that  the  other 
parent  has  died  or  if  there  is  affirmative 
evidence  of  abandonment  and 
renunciatujn  (jf  p.irental  duties  ami 
obligations  bv  the  other  parent. 

(2)  The  father  of  an  illegitimate  child 
will  not  be  recognized  as  >uch  fnr 
purposes  of  the  Act  unless  evidence 
establishes  that: 

(i)  He  has  legitimated  the  child  by 
subsequent  marriage  with  the  mother; 

(ii)  Recognized  the  child  as  his  by 
written  admission  prior  to  enlistment  of 
the  def:eased  in  the  armed  forces  or 
entPk'  into  an  overseas  dut\  status:  or 

(ill)  Prior  to  death  of  the  child  he  has 
b«!en  declared  bv  decree  of  a  c ourt  of 
competent  jurisdiction  to  be  the  fath»'r 

Widow  means  the  surviving  female 
spousf!  of  a  deceased  prisoner  of  war  or 
a  def:eased  r:ivilian  .-Xmenran  citizen 
who  was  married  to  the  deceaseci  at  the 
time  of  his  death  bv  marriage  valid 
under  the  applicable  law  of  the  place 
where  entered  into. 


PART  506— ELIGIBILITY 
REQUIREMENTS  FOR 
COMPENSATION 

Subpart  A — Civilian  American  Citizens 

Sec. 

.^06.1     "Civilian  American  citizen"  defined. 

506.2     Other  definitions. 

506. .■?     Rate  of  benefits  payable. 

506.4  Survivors  entitled  to  award  of 
detention  benefits. 

306.5  Persons  not  eligible  to  award  of 
ciyilian  detention  benefits. 

Subpart  B — Prisoners  of  War 

.'lUfj.lU       Vietiieiin  cuiiilict  "  defined. 

506.11  "Prisoner  of  war"  defined. 

506.12  Membership  in  the  Armed  Forces  of 
the  United  States;  establishment  of. 

506.13  "Armed  Forces  of  the  United  States" 
defined. 

506.14  "Force  hostile  to  the  United  States" 
defined. 

506. 1 5  Geneva  Convention  of  August  12, 
1949. 

506.16  Failure  to  meet  the  conditions  and 
requirements  prescribed  under  the 
Geneva  Convention  of  August  12.  IfK'). 

506. 1 7  Rate  of  and  basis  for  award  of 
compensation. 

506.18  Entitlement  of  survivors  to  award  in 
case  of  death  of  prisoner  of  war. 

506.19  Members  of  the  Armed  Forces  of  Itu' 
United  Stales  precluded  from  receivint; 
award  of  compensation. 

Authority:  Sec.  2.  Pub.  L.  896.  80th  Cong., 
as  amended  (50  U.S.C.  App.  2001 ) 

Subpart  A — Civilian  American  Citizens 

§506  1       Civilian  American  citizen" 
defined. 

Civilian  American  citizen  means  an\ 
person  who,  being  then  a  citizen  of  the 
i  iiitfd  States,  was  captured  in 
Southeast  Asia  during  the  Vietnam 
conflict  by  any  force  hostile  to  the 
United  States,  or  who  went  into  hiding 
in  Southeast  Asia  in  order  to  avoid 
capture  or  interninent  i)\  any  such 
hostile  force. 

§  506  2    Other  definitions. 

Calendar  month  means  the  pi^riod  of 
time  between  a  designated  dav  of  anv 
given  mcjiith  and  the  date  preceding  a 
similarly  designated  day  of  the 
following  month. 

(jtizen  of  the  I'nitfd  States  means  a 
person  who  under  applic:able  law- 
acquired  citizenship  of  the  United 
States  bv  birth,  h\  naturalization,  or  by 
derivation 

Dependent  husband  means  the 
surviving  male  spouse  of  a  deceased 
civilian  .American  citizen  who  was 
married  to  the  dect-ased  at  the  time  of 
her  death  bv  a  marriage  valid  under  the 
applic;abh^  law  of  the  place  where 
entered  into. 

Force  hostile  to  the  United  States 
means  any  organization  or  force  in 


Southeast  Asia,  or  any  agent  or 
employee  thereof,  engaged  in  any 
military  or  civil  activities  designed  to 
further  the  prosecution  of  its  armed 
conflict  against  the  Armed  Forces  of  the 
United  States  during  the  Vietnam 
conflict. 

Southeast  Asia  means,  but  is  not 
necessarily  restricted  to.  the  areas  of 
Vietnam.  Laos,  and  Cambodia. 

Went  into  hiding  means  the  action 
taken  by  a  civilian  American  citizen 
when  that  person  initiated  a  course  of 
conduct  consistent  with  an  intention  to 
evade  capture  or  detention  by  a  hostile 
force  in  Southeast  Asia. 

§  S06.3    Rate  of  benefits  payable. 

Detention  benefits  awarded  to  a 
civilian  American  citizen  will  be  paid  at 
the  rate  of  Si  50  for  each  calendar  month 
of  internment  or  during  the  period  in 
which  that  civilian  American  citizen 
went  into  hiding  to  avoid  capture  and 
internment  by  a  hostile  force.  Awards 
shall  take  account  of  fractional  parts  of 
a  calendar  month. 

§  506.4    Survivors  entitled  to  award  of 
detention  benefits. 

In  ca.se  of  death  of  a  civilian  American 
citizen  who  would  have  been  entitled  to 
detention  benefits  under  the  War  Claims 
Act  of  1948.  as  amended,  benefits  will 
be  awarded,  if  claim  is  made,  only  to  the 
following  persons: 

(a)  Widow  or  husband  if  there  is  no 
child  or  children  of  the  deceased; 

(b)  Widow  or  dependent  husband  and 
child  or  children  of  the  deceased,  one- 
half  to  the  widow  or  dependent 
husband  and  the  other  half  to  the  child 
or  children  in  equal  shares; 

(c)  The  child  or  children  of  the 
deceased  in  equal  shares  if  there  is  no 
widow  or  dependent  husband,  if 
otherwise  qualified. 

§  506.5    Persons  not  eligible  to  award  of 
civilian  detention  benefits. 

An  individual  is  disqualified  as  a 
"civilian  American  citizen  "  under  the 
Act.  and  thus  is  precluded  from 
receiving  an  award  of  detention 
benefits,  if  that  person: 

(a)  Voluntarily,  knowingly,  and 
without  duress,  gave  aid  to  or 
collaborated  with  or  in  any  manner 
.served  the  detaining  hostile  force;  or 

(b)  While  detained,  was  a  regularlv 
appointed,  enrolled,  enlisted,  or 
inducted  member  of  the  Armed  Forces 
of  the  United  States. 

Subpart  B — Prisoners  of  War 

§  506.1 0    "Vietnam  conflict"  defined. 

Vietnam  conflict  refers  to  the  period 
beginning  February  28,  1961,  and 
ending  on  a  date  to  be  determined  by 
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Presidential  proclamation  or  concurrent 
resolution  of  the  Congress.  (For 
purposes  of  determining  eligibility  for 
certain  veterans'  benefits,  the  President 
has  proclaimed  the  date  of  May  7,  1975, 
to  be  the  ending  date  of  the  "Vietnam 
era"  (Presidential  Proclamation  No. 
4373,  38  U.S.C.  101  note).  In  addition. 
Congress  has  set  May  7,  1975,  as  the 
ending  date  of  the  "Vietnam  conflict" 
for  purposes  of  payme.it  of  interest  on 
missing  military  service  members' 
deposits  in  the  United  States  Treasury 
under  10  U.S.C.  1035.  However,  neither 
the  President  nor  the  Congress  has  set 
an  ending  date  for  the  Vietnam  conflict 
for  purposes  of  determining  eligibility 
for  compensation  under  50  U.S.C,  App. 
2004  and  2005.) 

§  506.1 1     "Prisoner  of  war"  defined. 

Prisoner  of  war  means  any  regularly 
appointed,  enrolled,  enlisted  or 
inducted  member  of  the  Armed  Forces 
of  the  United  States  who  was  held  by 
anv  force  hostile  to  the  United  States  for 
any  period  of  time  during  the  Vietnam 
conflict, 

§  506.1 2    Membership  in  the  Armed  Forces 
of  the  United  States;  establishnwnt  of. 

Regular  appointment,  enrollment, 
enlistment  or  induction  in  the  Armed 
Forces  of  the  United  States  must  be 
established  by  certification  obtained 
from  the  Department  of  Defense, 

§  506.1 3    "Armed  Forces  of  the  United 
States"  defined. 

Armed  Forces  of  the  United  States 
means  the  United  States  Air  Force. 
Army,  Navy,  Marine  Corps  and  Coast 
Guard,  and  commissioned  officers  of  the 
U.S,  Public  Health  Service  who  were 
detailed  for  active  duty  with  the  Armed 
Forces  of  the  United  States. 

§506.14    "Force  hostile  to  the  United 
States"  defined. 

Force  hostile  to  the  United  States 
metms  any  organization  or  force  in 
Southeast  Asia,  or  any  agent  or 
employee  thereof,  engaged  in  any 
military  or  civil  activities  designed  to 
further  the  prosecution  of  its  armed 
conflict  against  the  Armed  Forces  of  the 
United  States  during  the  Vietnam 
conflict. 

§506.15    Geneva  Convention  of  August  12, 
1949. 

The  Geneva  Convention  of  August  12. 
1949.  as  identified  in  section  B(f)  of  the 
War  Claims  Act  of  1948,  as  amended,  is 
the  "Geneva  Convention  Relative  to  the 
Treatment  of  Prisoners  of  War  of  August 
12,  1949"  which  is  included  under  the 
"Geneva  Convention  of  August  12, 
1949,  for  the  Protection  of  War 
Victims.  "  entered  into  by  the  United 


States  and  other  governments,  including 
the  former  government  in  North 
Vietnam  wbich  acceded  to  it  on  June  28. 
1957. 

§  506.16    Failure  to  meet  the  conditions 
and  requirements  prescrit>ed  under  the 
Geneva  Convention  of  August  12. 1949, 

For  the  purpose  of  this  pari, 
obligations  under  the  Geneva 
Convention  of  August  12,  1949.  consist 
of  the  responsibility  assumed  by  tho 
contracting  parties  thereto  with  respp(  t 
to  prisoners  of  war  within  the  moaning 
of  the  Convention,  to  comply  with  and 
to  fully  observe  the  provisions  of  thp 
Convention,  and  particularly  those 
articles  relating  to  food  rations  of 
prisoners  of  war.  humane  treatment, 
protection,  and  labor  of  prisoners  of 
war.  and  the  failure  to  abide  by  the 
conditions  and  requirements  established 
in  such  Convention  by  any  hostile  force 
with  which  the  Armed  Forces  of  the 
United  States  were  engaged  in  armed 
conflict. 

§  506.17    Rate  of  and  basis  for  award  of 
compensation. 

(a)  Compensation  allowed  a  prison'^r 
of  war  during  the  Vietnam  rnnflirt 
under  section  6(f)(2)  of  the  War  Claims 
Act  of  1948.  as  amended,  will  be  paid 
at  the  rate  of  $2  per  day  for  each  day  on 
which  that  person  was  held  as  prisoner 
of  war  and  on  which  the  hostile  force, 
or  its  agents,  failed  to  furnish  the 
quantity  and  quality  of  food  prescribed 
for  prisoners  of  war  under  the  Ciene\  a 
Convention  of  August  12.  1949 

(b)  Compensation  allowed  a  prisoner 
of  war  during  the  Vietnam  conflict 
under  section  6(f)(3)  of  the  .^ct,  will  be 
paid  at  the  rate  of  S3  per  day  for  ea(  h 
day  on  which  that  person  was  held  as 

a  prisoner  of  war  and  on  which  the 
hostile  force  failed  to  meet  the 
conditions  and  requirements  under  the 
provisions  of  the  Geneva  Convention  of 
August  12.  1949  relating  to  labor  of 
prisoners  of  war  or  for  inhumane 
treatment  by  the  hostile  fort  e  h\  vvhu  li 
such  person  was  held 

(c)  Compensation  under  paragraphs 
(a)  and  (b)  nf  this  section  will  be  pani 
to  the  prisoner  of  war  or  qualified 
applicant  on  a  lump-sum  basis  at  a  lutal 
rate  of  S5  per  day  for  each  dav  the 
prisoner  of  war  was  entitled  to 
compensation  §  506,18  Entitlement  uf 
survivors  to  award  in  case  of  death  ot 
prisoner  of  war. 

In  case  of  death  of  a  prisoner  of  war 
who  would  have  been  entitled  to  an 
award  of  compensation  under  sectiun 
6(f)  (2)  and  (3)  of  the  War  Claims  .^ct  of 
1948,  as  amended,  the  compensation 
will  be  awarded,  if  claim  is  made,  unlv 
to  the  following  persons: 


(a)  Widow  or  husbami  if  there  is  no 
(  hild  or  children  of  tlie  tin  eased; 

lb)  Widow  or  hush.nKi  .uiii  i  hild  or 
children  of  the  det  eased,  one-half  to  the 
widow  or  husband  and  the  other  half  to 
the  child  or  children  of  the  deceased  in 
equal  shares; 

(c)  Child  or  children  of  the  deceased 
iin  equal  shares)  if  there  is  no  widow  or 
husband: and 

Id)  Parents  (m  equal  shares)  if  there  is 
no  widow,  hiistirimi  nr  child. 

§506.19  Members  of  the  Armed  Forces  of 
the  United  States  precluded  from  receiving 
award  of  compensation 

:\n\'  member  ul  tlu  ,\rined  Forces  of 
the  I  nited  States,  who  at  any  time, 
\ (  inntrtrilv.  knowingly,  and  without 
duress  i:.i\*'  aid  to  or  collaborated  with. 
or  in  any  manner  served  any  force 
hostile  to  the  United  States,  is 
precluded  from  receiving  an  award  of 
compensation  based  on  that  member's 
rapture  and  internment. 

PART  507— PAYMENT 

it-... 

507.1     Payments  under  the  War  Claims  Ad 

of  1948.  as  amended  by  Pub.  L.  91-289. 
.507.2     Payments  to  persons  under  legal 

disability. 
507.3     Reissuance  of  awards. 

.\ulhoritv:  Sec.  2.  Pub.  L.  80-896.  as 
amnnded  (50  U.S.C.  App.  2001 ' 

§  507.1     Payments  under  the  War  Claims 
Act  of  1948.  as  amended  by  Public  Law  91- 
289 

(d)  L'pon  d  determin<itiiin  b\  tiie 
Commission  as  to  the  amount  and 
validity  of  each  t  laim  filed  pursuant  to 
section  5(il  and  Bif)  (if  the  War  Claims 
.•\rt  nf  1948,  as  ameiuied    an  .   .-.u  .iid 
made  thereunder  will  be  nirtiiini  by  the 
f '.nmmission  to  the  Secretarv'  of  the 
Treasu.'"V  for  p,i\nieiit  lu'  of  funds 
appropriated  fur  thi^  purpose,  in  favor 
of  the  civilian  internee  or  prisoner  of 
war  found  entitled  thereto. 

(b)  Awards  made  to  survivors  of 
deceased  t:i\  ilian  internees  or  prisoners 
of  war  will  be  certified  to  the  Secretary 
of  the  Treasury  for  payment  to  the 
indnidudl  niemlrer  or  members  of  the 
I  lass  or  I  l,is--es  i)f  '-ur\  Ivors  entitled  to 
pel  ri\e  ( i  mpi  iisdtion  in  the  full  amount 
of  the  share  to  which  each  survivor  is 
entitled,  and  if  applicable,  under  the 
proi  edurv  ^et  forth  in  *j  507.3,  except 
thdt  as  ii   persons  under  legal  disability, 
payment  will  be  made  as  specified  in 
«(  .SO"  2 

§507.2     Payments  to  persons  under  legal 
disability 

Any  awards  or  an\  part  of  an  award 
payable  under  sections  5(i)  and  6(f)  of 
the  Act  to  any  person  under  legal 
disabilit\  m.n    m  the  discretion  of  the 
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Commission,  be  certified  for  payment 
for  the  use  of  the  claimant,  to  the 
natural  or  legal  guardian,  committee, 
conservator  or  curator,  or  if  there  is  no 
natural  or  legal  guardian,  committee, 
conservator  or  curator,  then,  in  the 
discretion  of  the  Commission,  to  any 
person,  including  the  spouse  of  such 
person,  or  the  Chief  Officer  of  the 
hospital  in  which  the  claimant  mav  be 
a  patient,  whom  the  Commission  mav 
determine  is  charged  with  the  care  of 
the  claimant.  In  the  case  of  a  minor,  dn\ 
part  of  the  amount  payable  may.  in  the 
discretion  of  the  Commission,  be 
certified  for  payment  to  that  minor. 

§  507.3    Reissuance  of  awards. 

Upon  the  death  of  any  claimant 
entitled  to  payment  of  an  award,  the 
Commission  will  cause  the  award  to  be 
canceled  and  the  amount  of  the  award 
will  be  redistributed  \n  the  survivors  of 
the  same  class  or  to  members  nf  the  next 
class  of  eligible  survivors,  if 
appropriate,  in  the  order  of  preference 
as  set  forth  under  the  Act. 

PART  508— HEARINGS 

Sec,  I 

t()8  1  Basis  for  hearing. 

iU8  2  Request  for  hearing. 

■)0H  i  Notification  to  claimant. 

tOH  4  hailure  to  file  request  for  hearing. 

'lOH  ,i  Purpose  of  hearing. 

.i(JH.6  Resume  of  hearing,  preparation  of. 

S08  7  Action  by  the  Commission. 

508  8  .Application  of  other  regulations. 

Authority:  Sec  2.  Pub.  L  89fi.  80th  Cong., 
as  amended  (50  L'.S.C.  App.  2001). 

§508.1     Basis  for  hearing. 

An\'  clainiant  whose  ripplication  is 
denied  or  is  appnned  for  less  than  the 
full  allowable  amount  of  his  or  her 
claim  will  be  entitled  to  a  hearing  before 
the  Commission  or  its  representative 
with  respect  to  that  claim    Hearings  mav 
also  be  held  on  the  Commi.NSUjn  s  own 
motion 

§  508.2    Request  for  hearing. 

Within  H)  (U\>  after  the 
C;ommission  s  notice  of  denial  of  a 
claim,  or  approval  for  a  les.^er  amount 
than  claimed,  has  been  posted  bv  the 
Commission,  the  claimant,  if  a  hearing 
is  desired,  must  notif\  the  flomtiusMon 
in  writing,  and  must  set  forth  in  lull  the 
reasons  for  requesting  the  hearing, 
including  anv  statement  of  law  or  facts 
upon  whii  h  the  (.laimant  relies 

§  508.3    Notification  to  claimant. 

I'pfin  receipt  of  such  a  request,  the 
r",ommission  will  schedule  a  hearing 
and  notify  the  claimant  as  tn  the  ddte 
and  place  the  hearing  is  to  be  held   No 
later  than  10  days  prior  to  the  s(  heduled 
hearing  date,  the  claimant  must  submit 


all  documents,  briefs,  or  other 
additional  evidence  relevant  to  his  or 
her  appeal. 

§  506,4    Failure  to  file  request  for  hearing. 

The  failure  to  file  a  request  for  a 
hearing  within  the  period  specified  in 
§  509,2  of  this  chapter  will  be  deemed 
to  constitute  a  waiver  of  right  to  a 
hearing  and  the  decision  of  the 
Commission  will  constitute  a  full  and 
final  disposition  of  the  case. 

§  508.5    Purpose  of  hearing. 

(a)  Hearings  will  be  conducted  by  the 
Commission,  its  designee  or  designees. 
Oral  testimony  and  documentary 
evidenf:e,  including  depositions  that 
may  have  been  taken  as  provided  by 
statute  and  the  rules  of  practice,  may  be 
offered  in  evidence  on  claimant's  behalf 
or  by  counsel  for  the  Commission 
designated  by  it  to  represent  the  public 
interest  opposed  to  the  allowance  of  an 
unjust  or  unfounded  claim  or  portion 
thereof,  and  either  may  crf)ss-examine 
as  to  evidence  offered  through  witnesses 
on  behalf  of  the  other  Objections  to  the 
admission  of  any  such  evidence  will  be 
ruled  upon  by  the  presiding  officer, 

(b)  Hearings  may  be  stenographically 
recorded  either  at  the  request  of  the 
claimant  or  at  the  discretion  of  the 
Commission  A  claim<int  making  such  a 
request  must  notify  the  (Commission  at 
least  10  days  prior  to  the  hearing  date. 
When  a  stenographif  record  of  a  hearing 
is  ordered  at  the  <  laimant's  request,  the 
cost  of  such  rept)rting  and  transcription 
may  be  charged  to  the  claimant 

(c)  Such  hearings  will  be  open  to  the 
public. 

§508.6    Resume  of  hearing,  preparation  of. 

P'ollou  lOij '',i(.h  hertrini;.  the  hearing 
officer  will  prepare  a  resume  of  the 
hearing,  specifying  the  issues  on  which 
the  hearing  was  based,  and  int  luding  a 
list  of  documents  and  content>  and 
other  items  relative  to  the  issues  that 
v\ere  introduced  as  evidence.  A  brief 
analysis  of  oral  testimony  will  also  be 
prepareti  and  included  in  the  resume  of 
each  hearing  not  stenographically 
reported. 

§  508.7    Action  by  the  Commission. 

After  the  i:onclusion  of  the  hearing 
and  a  review  of  the  resume,  the 
Commission  mav  affirm,  modify,  or 
reverse  its  former  a(  tion  with  respect  to 
the  claim,  im  luding  a  denial  or 
reduction  in  the  amount  of  the  award 
theretofore  approved  All  findings  of  the 
Commission  i oncerning  the  persons  to 
w  hom  (:om[)ensation  is  pavable,  and  th(> 
amounts  thereof,  are  conclusive  and  not 
reviewable  bv  any  court. 


§  508.8    Application  of  other  regulations. 

To  the  extent  they  are  not  inconsistent 
with  the  regulations  set  forth  under 
provisions  of  this  subchapter,  the  other 
regulations  of  the  Commission  will  also 
be  applicable  to  the  claims  filed 
hereunder. 

SUBCHAPTER  C— RECEIPT, 
ADMINISTRATION,  AND  PAYMENT  OF 
CLAIMS  UNDER  THE  INTERNATIONAL 
CLAIMS  SETTLEMENT  ACT  OF  1949,  AS 
AMENDED,  AND  RELATED  ACTS 

PART  509— FILING  OF  CLAIMS  AND 
PROCEDURES  THEREFOR 

Sec. 

,509.1     Time  for  filing 

509.2  Form,  content  and  filing  of  claims. 

509.3  Exhibits  and  dcK.uments  in  support  of 
claim. 

509.4  .'\cknowledgiTieiit  and  numbering 

509.5  Procedure  for  determination  of 
claims. 

509  6     Hearings. 

509,7     Presettlement  conference. 

Authority:  Sec.  3.  Pub.  L.  455.  81st  Cong  . 
as  amended  (22  U.S.C.  1B22), 

§  509.1    Time  for  tiling. 

Claims  must  be  filed  as  specified  by 
the  Commission  by  duly  promulgated 
notice  published  in  the  Federal 
Register,  or  as  specified  in  legislation 
passed  by  Congress,  as  applicable, 

§509.2    Form,  content  and  filing  of  claims. 

(a)  Unless  otherwise  specified  by  law. 
or  by  regulations  published  in  the 
Federal  Register,  claims  must  be  filed 
on  official  forms,  which  will  be 
provided  by  the  ('ommission  upon 
request  in  writing  addressed  to  the 
Commission  at  its  office  at  600  E  Street, 
N\V.  Suite  6002.  Washington,  DC  20379, 
Each  form  must  include  all  of  the 
information  called  for  in  it  and  must  be 
completed  and  signed  in  accordance 
with  the  instructions  accompanying  the 
form. 

(b)  Notice  to  the  Foreign  Claims 
Settlement  Commission,  the  Department 
of  State,  or  any  other  governmental 
office  or  agency  of  an  intention  to  file 

a  claim  against  a  foreign  government, 
prior  to  the  enactment  of  the  statute 
authorizing  a  claims  program,  prior  to  a 
ref(?rral  of  claims  to  the  Commission  bv 
the  SecretaPk'  for  pre-adjudication,  or 
prior  to  the  effective  date  of  a  lump-sum 
c:laims  settlement  agreement,  will  not  be 
considered  as  a  timely  filing  of  a  claim 
under  the  statute,  referral,  or  agreement, 

(c)  Any  initial  written  indication  of  an 
intention  to  file  a  claim  received  within 
30  days  prior  to  the  expiration  of  the 
filing  period  thereof  will  be  considered 
as  a  timely  filing  of  a  claim  if  formalized 
within  30  days  after  the  expiration  of 
the  filing  period. 
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§  509.3    Exhibits  and  documents  in  support 
of  claim. 

(a)  Original  documents.  If  available. 
all  exhibits  and  dncuments  must  be 
filed  with  and  at  the  same  ti.me  as  the 
claim,  and  must,  wherever  possible,  be 
in  the  form  of  original  documents,  or 
copies  or  originals  certified  as  such  bv 
their  public  or  other  official  custodian, 

(b)  Documents  in  a  foreign  language 
Each  copy  of  a  document,  exhibit  or 
paper  filed,  which  is  written  or  printed 
in  a  language  other  than  English,  must 
be  accompanied  by  an  English 
translation  thereof  duly  verified  under 
oath  bv  its  translator  to  be  a  true  and 
accurate  translation  thereof,  together 
with  the  name  and  address  of  the 
translator. 

(c)  Preparation  of  papers  All  claims, 
briefs,  and  memoranda  filed  shall  be 
typewritten  or  printed  and.  if 
typewritten,  must  be  on  business  letter 
(8'  _'"  <  1 1")  size  paper. 

§  509.4    Acknowledgment  and  numbering. 

The  Commission  will  acknowledge 
the  receipt  of  a  claim  in  writing  and  w  ill 
notif\'  the  claimant  of  the  claim  number 
assigned  to  it.  which  number  must  be 
used  on  all  further  correspondence  and 
papers  filed  with  regard  to  the  claim 

§  509.5    Procedure  for  determination  of 
claims. 

(a)  The  Commission  may  on  its  own 
motion  order  a  hearing  upiin  any  claim. 
specif\ing  the  questions  to  which  the 
hearing  shall  be  limited, 

(b)  Without  previous  hearing,  the 
Commission  or  a  designated  member  of 
the  staff  may  issue  a  Proposed  Decision 
in  determination  of  a  claim.  This 
Proposed  Decision  will  set  forth 
findings  of  fact  and  conclusions  of  law 
on  the  relevant  elements  of  the  claim,  to 
the  extent  that  evidence  and 
information  relevant  to  such  elements  is 
before  the  f'ommission.  The  claimant 
will  have  the  burden  of  proof  in 
submitting  evidence  and  information 
sufficient  to  establish  the  elements 
necessary  for  a  determination  of  the 
validity  and  amount  of  his  or  her  claim. 

(c)  The  Proposed  Decision  will  be 
delivered  to  the  claimant  or  the 
claimant's  attornev  of  record  in  person 
or  bv  mail.  Delivery  by  mail  will  be 
deemed  completed  5  days  after  the 
mailing  of  the  Proposed  Decision 
addressed  to  the  last  known  address  of 
the  claimant  or  the  claimant's  attorney 
of  record.  A  copy  of  the  Proposed 
Decision  will  be  available  for  public 
inspection  at  the  offices  of  the 
Commission,  except  in  cases  where 
public  disclosure  of  the  names  of 
claimants  is  barred  bv  statute 


(d)  It  will  be  the  policy  cif  the 
Commission  to  post  on  a  bulletin  board 
and  on  its  World  Wide  Web  site  [http:/ 
/\\^\^^'.us^^O|.gov/fcs(^).  any  information 
of  general  interest  to  c:laimant.s  befori' 
the  Commission 

!e)  When  the  Proposed  Decision 
denies  a  claim  in  whole  or  in  part,  the 
claimant  mav  file  notice  of  objection  to 
the  denial  within  15  days  of  deli\er\'  of 
the  decision.  If  the  claimant  wishes  to 
appear  at  an  oral  hearing  before  the 
Commission  to  present  his  or  her 
objection,  the  claimant  must  request  the 
oral  hearing  at  the  time  of  submission  of 
his  or  her  objection,  stating  the  reasons 
for  objection,  and  ma\  request  a  hearing 
on  the  claim,  specifying  whether  for  the 
taking  of  evidence  or  for  oral  argument 
on  the  legal  issues  which  are  the  subiec  t 
of  the  objection 

(0  Copies  of  objections  to  or  requests 
for  hearings  on  Proposed  Decisions  will 
be  available  for  public  inspection  at  the 
Commission's  offu:es 

(g)  Upon  the  expiration  of  30  days 
after  deliver,'  to  the  claimant  or 
claimant's  attornev.  if  no  ohjin  tion 
under  this  section  has  in  the  meantinn' 
been  filed,  a  staff  Proposed  Decision, 
upon  approval  by  the  Commission,  will 
become  the  Commission's  final 
determination  and  decision  on  the 
claim.  A  Proposed  Decision  issued  b\ 
the  Commission  will  become  final  M) 
davs  after  delivery  to  the  claimant  or  the 
claimant's  attorney  without  further 
order  or  decision  by  the  Commission     ' 

(h)  If  an  objection  has  in  the 
meantime  been  filed,  but  no  hearing 
requested,  the  (Commission  ma\    after 
due  consideration  thereof: 

(H  Issue  a  Final  Detjsion  affirming  or 
modif\ing  its  Proposed  Det  isioii 

(2)  Issue  an  .Amended  Proposeii 
Decision,  ut 

[3]  On  Its  own  motion  order  hearing 
thereon,  indicatin.;  whether  tor  the 
taking  of  e\  idence  on  spei  ified 
questions  or  for  the  he,)ring  of  oral 
arguments 

(i)  .After  the  coik  lusion  of  a  hearing, 
upon  the  expiration  of  any  time  allowed 
by  the  Commission  for  fiirther 
submissions,  the  Commission  may 
proceed  to  issue  a  Final  Decision  in 
determination  of  the  claim 

(j)(l)  In  case  an  individual  i.laimant 
dies  prior  to  the  issuanc:e  of  the  Final 
Decision,  that  person  s  legal 
representative  will  tie  substituted  as 
party  claimant.  However,  upon  failure 
of  a  representative  to  qualifv  for 
substitution,  the  Commission  may  issue 
its  decisif)n  in  the  name  of  the  estate  nf 
the  deceased  and.  in  case  of  an  award, 
certify  the  award  in  the  same  manner  to 
the  Secretarv  of  the  Treasury  for 


pavment.  if  the  |M\ni'[il  of  the  award  is 
prcjvided  tor  bv  staiule. 

(2)  Notice  of  the  Commission's  action 
under  this  paragraph  will  be  forwarded 
to  the  claimant's  attorney  of  record,  or 
if  the  claimant  is  not  represented  by  an 
attorney,  the  notice  will  be  addressed  to 
the  estate  of  the  claimant  at  the  last 
known  place  of  residence. 

(.3)  The  term  legal  representative  as 
applied  in  this  paragraph  means,  in 
general,  the  administrator  or  executor, 
heir(s),  next  of  kin,  or  descendant (s). 

(k)  After  the  date  of  filing  with  the 
Commission  no  claim  may  be  amended 
to  refietit  the  assignment  thereof  by  the 
claimant  to  any  other  person  or  entity 
except  as  otherw  ise  provided  by  statute, 

;1)  .W  any  time  after  a  final  Decision 
has  been  issued  on  a  claim,  or  a 
i'rnpdsed  !).'(  ision  has  been  entered  as 
the  Fm.il  Hei  ision  on  a  claim,  but  not 
later  thcui  tm  days  before  the  completion 
date  of  the  Commission's  affairs  in 
connection  with  the  program  under 
which  such  claim  is  filed,  a  petition  to 
reopen  on  the  ground  of  newly 
discovered  evidence  may  be  filed.  No 
such  petition  will  be  entertained  unless 
it  appears  therein  that  the  newly 
discovered  evidence  came  to  the 
knowledge  of  the  partv  filing  the 
[letition  viihse(]uent  to  the  date  of 
issuant  e  I  •\  till'  Final  Decision  or  the 
date  im  \Nhi(  h  the  I'ri'pi'^eil  Decision 
was  entered  as  the  Final  DetiMun;  that 
It  was  not  for  want  of  due  diligence  that 
the  evidence  did  not  come  sooner  to  the 
I  laimanfs  knowledge;  and  that  the 
evidence  is  material,  and  not  merely 
cumulative  and  that  reconsideration  of 
the  matter  on  the  basis  of  that  evidence 
w  I  liid  [If   di(  e  a  different  decision  The 
peiuion  must  include  a  statement  of  the 
facts  which  the  petitioner  expects  to 
prove,  the  name  and  address  of  each 
witness,  the  identity  of  documents,  and 
the  reasons  for  failure  to  make  earlier 
submission  of  the  evidence. 

§509.6     Hearings. 

a   Hearings,  whether  upon  the 
Commission's  own  motion  or  upon 
request  of  claimant,  will  be  held  upon 
not  less  than  fifteen  days'  notice  of  the 
time  and  plai  •'  t!ier>'   f 

(b)  Tfie  he  uiiil;-    s  ,1  be  open  to  the 
public  unl'  '-^    tti'TAAise  requested  by 
claimant  and  .irdered  by  the 
Commission,  or  when  required  by  law, 

(c)  The  hearings  will  be  conducted  by 
the  Commission,  its  designee  or 
designees.  Oral  testimony  and 
documentar^  evidence,  including 
depositions  that  mav  have  been  taken  as 
priivuii'd  h\  M.iiiiii   ,i: id  the  rules  of 
fir.iiliirv   inn  (>  ulji  red  in  evidence  on 
the  I  |,i!in.in!  -  iciialf  or  by  counsel  for 
the  Commission  designated  by  it  to 
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represent  the  public  interest  opposed  to 
the  allowance  of  any  unjust  or 
unfounded  claim  or  portion  thereof;  and 
either  may  cross-examine  as  to  evidence 
offered  through  witnesses  on  behalf  of 
the  other  Objections  to  the  admission  of 
any  such  evidence  will  be  ruled  upon 
by  the  presiding  officer. 

(d)  The  hearings  will  be  conducted  as 
non-adversarial  proceedings.  However. 
the  claimant  will  be  the  moving  partv. 
and  will  have  the  burden  of  proof  on  all 
issues  involved  in  the  determination  of 
his  or  her  claim 

(e!  Hearings  mav  be  stenographicallv 
reported  or  electronically  recorded, 
either  at  the  request  of  the  claimant  or 
upon  the  discretion  of  the  Commission. 
A  claimant  making  such  a  request  must 
notifv'  the  Commission  at  least  ten  ( 10) 
days  prior  to  the  hearing  date.  When  a 
stenographic  record  or  transcript  of  a 
hearing  is  ordered  at  the  claimant's 
request,  the  cost  of  the  reporting  and 
transcription  will  be  charged  to  the 
claimant 

(f)  The  following  rules  of  procedure 
will  apply  in  the  conduct  of  hearings 
held  by  the  Commission  for 
presentation  of  objections  to  Proposed 
Decisions: 

(1)  Prpspntation  of  Objections  to 
Proposed  De(  isions 

(i)  Objections  should  focus  either  on 
the  presentation  of  new  evidence  or  m) 
the  presentation  of  argument> 
demonstrating  that,  in  the  claimants 
view,  the  (Commission  erred  in 
considering  the  evidence  previously 
submitted.  Restatements  of  facts, 
evidence  or  materials  alreadv 
established  in  the  record  shoulii  hf 
avoided 

(ii)  The  Chief  C.oun.x'l  of  the 
Comm.ission  or  designated  staff  attnrn>n- 
will  first  introduce  the  objecting 
claimant  and  any  witnesses  to  the 
Commission,  and  will  then  present  a 
brief  summary  of  the  case,  together  witii 
reasons  supporting  the  decision  as 
issued 

(iii)  The  objecting  claimant  and  all 
witnesses  will  be  sworn 

I'iv)  The  objecting  claimant,  or  the 
r:lainiant's  attorney,  will  then  pr>'sent 
the  claimant's  objecfions  to  the 
Commission,  specifitiallv  setting  forth 
the  basis  for  the  claimant's  disagrefni 
with  the  Proposed  Decision,  and  the 
reasons  supporting  the  claimant's 
contention  that  a  more  f.norabie 
decision  should  be  rendej-fd  Claimants 
will  norinallv  be  limited  to  fifteen  (15) 
minutes  for  their  presentation  of 
objections,  but  mav  request  additional 
time  if  needed 

(\)  Following  presentatiim  of  the 
claimant's  objection,  the  Chief  ('ounsel 
or  designated  staff  attornev  will  hf 
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allotted  an  e(|uivalent  amount  of  time  to 
question  the  claimant  and  the  claimant's 
witnesses  with  respect  to  the  testimony 
and  other  evidence  presented  in  support 
of  the  objection. 

(vi)  The  objecting  claimant  oi  the 
claimant's  attornev,  and  the  Chief 
Counsel  or  designated  staff  attorney, 
will  then  be  allotted  up  to  five  (5) 
minutes  each  for  follow-up  or  rebuttal, 

(vii)  The  Chair  and  Commissioners 
mav  direct  (piestions  to  the  objecting 
claimant  and  the  cla-mant's  attorney, 
and  to  the  Chief  (Counsel  or  designated 
staff  attorney,  at  any  time  during  the 
proceedings  described  in  the  foregoing. 

(viii)  The  foregoing  provisions  may  be 
modified  at  the  discretion  of  the  Chair 
as  circumstances  mav  require. 

(i,\)  At  the  conclusion,  the  Chair  will 
inform  the  participants  that  the 
Commission  will  take  the  matter  under 
advisement,  and  that  a  written  Final 
Decision  disposing  of  the  objection  will 
issue  in  due  course. 

(2)  Submission  to  Questioning/ 
Conduct  of  Proceedings 

(i)  Presentation  of  the  claimant's 
objection  by  the  objecting  claimant  or 
the  claimant's  attornev.  and  of  follow- 
up  and  rebuttal  bv  the  claimant  or  the 
claimant's  attorney  and  bv  the  Chief 
Counsel  or  designated  staff  attorney. 
must  be  directed  to  the  (Commission. 
V^erbal  exchanges  between  thf  objecting 
claimant  or  the  claimant's  attorney,  and 
the  Chief  Counsel  or  designated  staff 
attornev.  will  be  limited  to  questions 
and  answers  during  the  questioning 
phase  of  the  proceeding  described  in 
paragraph  (DdKv)  of  this  section,  unless 
otherwise  necessan,'  for  clarification  or 
exchange  of  documents. 

(ii)  Professional  t:ondu(i  and 
courtesies  of  the  kind  normally 
accorded  in  appellate  judicial 
proceedings  must  be  (,bserved  in  all 
appearances  and  proceedings  before  the 
Commission. 

§509.7     Presettlement  conference. 

The  Commission  nn  its  own  motion  or 
initiati\f\  ur  iqion  \h^^  application  of  a 
(  laiinant  for  good  (  ause  shown,  may 
direct  that  a  presettlement  conference  be 
held  with  respect  to  anv  issue  involved 
m  a  claim 

|nhn  K   Lacey. 
Chairman. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202,  204,  211,  212,  219, 
236,  237,  242,  245,  252,  and 
Appendices  F  and  G  to  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
delete  obsolete  text  and  update  activity 
names  and  addresses,  titles,  reference 
numbers,  and  paragraph  designations. 

EFFECTIVE  DATE:  October  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Michele  Peterson.  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311: 
facsimile  (703)  602-0350. 

List  of  Subiects  in  48  CFR  Parts  202, 
204,  211,  212, 219, 236, 237, 242, 245, 
and  252 

Government  procurement. 

Michele  P.  Peterson, 

E\i'i  utivi'  Editor.  Df'ti^nsf'  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  202.  204,  211, 
212, 219, 236, 237. 242. 245,  252.  and 
Appendices  F  and  G  to  Chapter  2  are 
amended  as  follows: 

1.  The  authoritv  citation  for  48  CFR 
parts  202, 204, 211, 212.  219.  236.  237. 
242.  252,  and  Appendices  F  and  G  to 
subchapter  I  continues  to  read  as 
follows: 


Authority:  41  ISC. 
Cih.ipter  1, 


41^1  .um\  4H(;,FK 


PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

202.101     [Amended] 

2.  Section  202.101  is  amended  in  the 
definition  of  "Contracting  activity"  as 
follows; 

a.  Under  the  heading    AIR  FORCE" 
by  adding  as  the  first  entry.  "Office  of 
the  Assistant  Secretary  of  the  Air  Force 
(Acquisition)":  and 

b.  Under  the  heading  "DEFENSE 
LOGISTICS  AGENCY",  in  the  first 
entry,  by  removing  "Procurement 
Management,  Defense  Logistics  Support 
Command  "  and  adding  if  its  place 
"Logistics  Policy  and  Acquisition 
Management". 
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PART  204— ADMINISTRATIVE 
MATTERS 

204.7205    [Amended] 

3.  Section  204.7205  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  adding, 
immediately  before  the  period,  the 
parenthetical  "(transferor)":  and 

b.  In  paragraph  (b)  by  revising  the  last 
parenthetical  to  read  "(transferee) ', 

PART  211— DESCRIBING  AGENCY 
NEEDS 

21 1 .504    [Redesignated  as  21 1 .503] 

4.  Section  211  504  is  redesignated  as 
section  211.503, 

PART  212— ACQUISITION  ON 
COMMERCIAL  ITEMS 

212.301     [Amended] 

5.  Section  212.301  is  amended  in 
paragraph  (f)(iii)  by  removing  the 
parenthetical  "(b)"  and  adding  \n  its 
place  "(a)". 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.1005    [Amended] 

6.  Section  219.1005  is  amended  as 
follows: 

a.  By  redesignating  paragraphs 
(a)(3j(A),  (a)(3)(A)f  3 /through  (41.  and 
(a)(3)(B)  as  paragraphs  (a)(i),  (a)(i)(A) 
through  (D),  and  (a)(ii),  respectively: 
and 

b.  In  newly  designated  paragraph 
(a)(ii)  by  removing  "at  FAR 
19.1005(a)(3)"  and  adding  in  its  place 
"in  FAR  subpart  19.10". 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

7.  Section  236.201  is  amended  by 
revising  paragraphs  (c]{'l)(A}((  1 )  and 
(c)(1)(B)  to  read  as  follows: 

236.201     Evaluation  of  contractor 
performance. 

***** 

(c)*   *   * 

(D*   *  • 

(A)*   *   * 

(ll  Is  operated  by — U.S  Army  Corps 
of  Engineers.  Portland  District,  ATTN: 
CEN\VP-CT-I,  PO  Box  2946,  Portland, 
OR  97208-2946.  Telephone:  (503)  808- 
4596. 
***** 

(B)  For  computer  access  to  the  files, 
contact  the  Portland  District  for  user 
log-on  and  procedures. 


236.206    [Amended] 

8.  Section  236.206  is  amended  by 
removing  "212.204"  and  adding  in  its 
place  "211.503". 

236.274    [Amended] 

9.  Section  236.274  is  amended  in 
paragraph  (a)  introductor>-  text  bv 
adding,  after  "Pub  L   105-45  ',  the 
phrase  "and  similar  sections  in 
subsequent  military  construction 
appropriations  acts" 

PART  237— SERVICE  CONTRACTING 

10.  Section  237.201  is  amended  bv 
revising  the  section  heading  and  the 
introductory  text  to  read  as  follows 

237.210     Definition. 

"Advisory  and  assistance  services,"  av 
used  in  this  subpart,  means  servu/'s  in 
the  following  three  major  categories 
when  provided  bv  nongovernmental 
sources  (10  U.S.C.  2212): 


PART  242— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

242.202    [Amended] 

11    Section  242.202  is  amended  in 
paragraph  (e)(l)(,'\)  in  the  first  sentence 
in  the  parenthetical,  bv  removing 
"dcmc.hq.dla  '  and  adding  in  its  place 
"dcma" 

242.302    [Amended] 

12.  Section  242.302  is  amended  in 
paragraph  (a)(13)(B)/?  I  in  the  last 
parenthetical  by  removing 
"dcmc.hq.dla"  and  adding  in  its  plate 
"dcma." 

PART  245— GOVERNMENT  PROPERTY 

245.302-1     [Amended] 

13.  Section  245  302-1  is  amended  in 
paragraph  (a)(4)(C)/2/  in  the  last 
sentence  by  removing  "Fi.sca!  Year 
19_  ,"  and  adding  in  its  place    FY 

and  by  removing  "which"  and  adding  in 
its  place  "that". 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  Section  252,21 1-7005  is  amended 
by  revising  the  clause  date  and  the  last 
sentence  of  paragraph  (h)  to  read  as 
follows: 

252.21 1-7005    Substitutions  for  Military  or 
Federal  Specifications  and  Standards. 


Substitutions  for  Miiit<ir\     r  1  i'(i<'i.il 
Specifu  ations  <iml  .St.mddrds  iOCl 
2001) 
***** 

ihi  '    '    '  .\  listiiij^  i.f  spi  processes 
ai  cepted  at  spet  ifii  id(  ilities  is  available 
via  the  Internet  in  V.\t  ••.  f'  rmat  at  http:/ 
wwwdtnid  mil  oiiuboiik.  0.0/0.2/ 
report  s/ mod  ified'X  Is. 


252.227-7005     [Amended] 

I'l   ,Se(  turn  JS2  22~  -"005  is  amended 
as  follows 
a.  After  the  title  "LICENSE  TERM"  by 

removing  "(AUG  1984)"  and  .iddine  in 
Its  place  "(OCT  2001) 
ii  In  .'\lternate  II  bv  removing  "(AUG 

1984)    and  adding  m  its  place  "(OCT 
2001  r,  diid 

(     In  .Mterndte  II  h\  n'-iv  '.int; 
' ly and  adding  in  Its  place 


252.237-7000     [Amended] 

Ih  j,S2  2  i~-~()i)0  .-  amended  in  the 
introdiK  1. :r\  tevt  b\  .'•'ino\ing 
■  l..i~  J{i  >,  -  :"i)    dud  .idiimg  in  its  place 
"237.270". 

252.239-7000     [Amended] 

]■   Se<tion  252.239-7000  is  amended 
m  tlie  introductory  text  by  removing  the 

parenthetu  al   '(a)". 

252.247-7011     (Amended] 

IH   Seitii.n  252.247-7011  is  amended 

as  follows 

rt  B\-  re\isingtht'  i  iause  date  to  read 

(KT  2001!",  ami 

b.  In  paragraph  idj  in  ih'j  first 
sentence  b\  reniiving  "19     "  both 
plai  es  it  appears  and  adding  in  its  place 

.Appendix  F — Material  Inspettion  and 
Receiving  Report 

F-105     [Removed] 

1'^  In  .\f!(ien(ii\  F  to  Chapter  2, 

Section  h  -  lu'i  1^  removed, 

-Appendix  G — Activity  Address 
Numbers 

20  .\ppendi\  C,  to  Chapter  2  is 
amended  m  fart  4  bv  adding,  in  alpha- 
numeru  ai  nriiri    a  m-w  entry  "M62974" 
to  read  a^  foijows: 

Part  4 — Marine  Corps  Ac  tivifv  Address 
Numben> 


M62974  Mjrine  Corps  Air  Station.  PO  Box 
99133  Station  S-4/3KG,  Yuma, 
AZ  8636^9133 
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1   Appendix  G  to  Chapter  2  is 
amended  in  Part  5  as  follows: 

a.  Bv  revising  entry  "F33615"; 

b.  By  adding,  in  alpha-numenra! 
order,  a  new  entry    F33660": 

c.  In  the  entry  ■FA0021"  by  removing 
"PKMZ"  and  adding  in  its  place 
•LGCQ";  and 

d.  Bv  adding,  in  alpha-numerical 
order,  a  new  entry   ■FA7046    to  read  as 
follows: 

PART  5— AIR  FORCE  ACTIVITY 
ADDRESS  MIVIBERS 


F33615SG 


F 33660 
FY2333 


FA7046 


Det  1  AFRLPK  Building  167, 
2310  8t^  Street  WngM  Patter- 
son AFB,  OH  45433-780' 


AFMETCAL  Det  1  MLK  813  Ir- 
ving Wick  Drive  West  Buiiding 
2   Heath   OH  43056-6116 


Air  Force  Operational  Test  and 
Evaluation  Center  8500  Gib- 
son Boulevard  SE  Kirlland 
AFB    NM  87117-5558 


IFRDor    01-24  f'tl  Fijpd  9-28-01;  8:43  ami 
BILLING  CODE  SO0O-O4-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  225,  and  252 
[DFARS  Case  2000-0301] 

Defense  Federal  Acquisition 
Regulation  Supplement:  Domestic 
Source  Restrictions — Ball  and  Roller 
Bearings  and  Vessel  Propellers 

agency:  Departmt'nt  of  Defense  (DoD). 
ACTKDN:  Final  rule. 


summary:  DoD  is  adopting  as  final. 

without  (  hange.  an  interim  nil<^ 
amending  the  Defense  Federal 
Acquisition  Rfyulation  Supph'int'nt 
(DF.ARSi  to  implement  Section  H{)h4  nt 
the  DoD  .Appropriations  .Act  for  Fiscal 
Yf'ar  2001  and  Section  805  of  the  DoD 
Authorization  :\iA  for  Fiscal  Year  2001 
These  laws  place  restrictions  on  the 
acquisition  of  vessel  propellers  and  ball 
and  rollff  hearings  from  foreign  sources. 
EFFECTIVE  DATE:  ()c:t(iber  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Arn\'  Williams.  Defense  .\(  i^uiNitn m 
Regulations  Council.  (H  SD  ,AT\Li  DP 
(DAR).  IMD  3(;i32.  30h2  Defense 
Pentagf)n.  Washington    DC  20301-3062. 
Telephone  (703!  602-0288:  facMmile 
(7031  602-0350  Please  cite  DFARS  Case 
20OO-D301 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD  published  an  interim  rule  at  65 
FR  77827  on  December  13.  2000.  The 
rule  amended  the  DFARS  to  implement 
Section  8064  of  the  DoD  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-259)  and  Section  805  of  the  DoD 
Authorization  Act  for  Fiscal  Year  2001 
(Public  Law  106-398).  Section  8064  of 
Public  Law  106-259  restricts  the 
acquisition  of  ball  and  roller  bearings 
and  vessel  propellers  to  those  produced 
by  a  domestic  source  and  of  domestic 
origin.  The  restriction  does  not  apply  to 
the  purchase  of  commercial  items. 
except  ball  or  roller  hearings  purchased 
as  end  items.  Section  805  of  Public  Law 
106-398  extends  the  restriction  on 
acquisition  of  ball  and  roller  bearings  at 
10  U.S.C.  2534  through  fiscal  vear  2005. 

Three  sources  submitted  comments 
on  the  interim  rule  DoD  considered  all 
comments  in  the  decision  to  convert  the 
interim  rule  to  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993 

B.  Regulatory  Flexibility  Act 

DnD  ha*-  prepared  a  final  regulatorv 
•  flexibility  analysis  for  this  rule. 
Interested  parties  may  obtain  a  copv  of 
the  analysis  from  the  point  of  contact 
specified  herein.  The  analysis  is 
summarized  as  follows;  The  objective  of 
the  rule  is  to  protect  the  domestic 
industrial  base  for  ball  and  roller 
bearings  and  vessel  propellers  as 
required  by  statute.  Bv  restricting 
foreign  competition,  the  rule  will 
benefit  domestic  small  business 
concerns  that  manufacture  ball  or  roller 
bearings,  bearing  components,  vessel 
propellers,  or  vessel  propeller  casings 
DoD  received  no  public  comments  that 
addressed  the  initial  regulatory 
flexibility  analysis. 

C.  Paperwork  Reduction  Act 

Tlv  Paperwork  Redu(  tion  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  recjuire  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq 


List  of  Subjects  in  48  CFR  Parts  212, 
225,  and  252 

Government  procurement. 

Michele  P.  Peterson. 

Escrutive  Editor.  De/f'n.sc  Aiquisition 
Rri;ulntions  Council 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  212,  225,  and 
252,  which  was  published  at  65  FR 
77827  on  December  13,  2000,  is  adopted 
as  a  final  rule  without  change, 
|FRDo(  .  01-24386  Filed  0-28-01:  8:45  arr.i 
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DEPARTMENT  OF  DEFENSE 

4a  CFR  Parts  215  and  253 
[DFARS  Case  2000-D026] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Cost  or 
Pricing  Data  Threshold 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


summary:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  the  increase  in  the 
cost  or  pricing  data  threshold  specified 
in  the  Federal  Acquisition  Regulation 
(FAR). 

EFFECTIVE  DATE:  October  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Sandra  Haberlin.  Defense  Acquisition 
Regulations  Council,  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132,  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-0289;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
2000-D026, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

FAR  15.403-4  specifies  the  dollar 
threshold  at  which  contracting  officers 
obtain  cost  or  pricing  data  in  negotiated 
acquisitions.  On  October  11.  2000  (65 
FR  60553).  this  threshold  was  increased 
from  3500,000  to  5550,000. 

This  final  rule  amends  DFARS 
215.404  and  253.215-70  to  remove 
references  to  the  $500,000  threshold. 
Since  10  U.S.C.  2306a(a)(7)  and  M 
U.S.C.  254b(a)(7)  require  review  of  the 
cost  or  pricing  data  threshold  every  5 
years,  this  rule  replaces  the  figure 
"5500,000"  with  the  phra.se  "cost  or 
pricing  data  threshold"  to  minimize  the 
need  for  future  DFARS  changes. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
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Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1,501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C'.  610  Such 
comments  should  cite  DFARS  Case 
2000-D026. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  215  and 
253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Rf^sulntiori'-  C.ntwi  i! 

Therefore.  48  CFR  parts  215  and  253 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  215  and  253  continues  to  read  as 
follows; 

PART  215— CONTRACTING  BY 
NEGOTIATIONS 

Authority:  41  I'.S.C   421  diiii  4H  CKI^ 
(ihaplfr  1 , 

2.  Section  2 15. 404-4  is  amended  by 
revising  paragraph  (c)(2](C)(l  llil  to  read 
as  follows: 

215.404-4     Profit. 

***** 

(c)  *    *    * 

(2)  *    *    * 

(C)  *    *    * 

/]/*** 

.';/  At  or  below  the  cost  or  pricing  data 
threshold  (see  FAR  15.403--t(a)(l)). 
***** 

3.  Section  215.404-76  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

215.404-76    Reporting  profrt  and  fee 
statistics. 

(a)  Contracting  officers  in  contracting 
offices  that  participate  in  the 
management  information  system  for 
profit  and  fee  statistics  must  send 
completed  DD  Forms  1547  on  actions 
that  exceed  the  cost  or  pricing  data 
threshold,  where  the  ct)ntracting  officer 
used  the  weighted  guidelines  method. 


an  alternate  structured  approach,  or  the 
modified  weighted  guidelines  method. 
to  their  designated  office  within  30  dd\  v 
after  contract  award 

***** 

(c)  When  the  cnntrai.lmg  nfficer 
delegates  negotiation  of  a  c.ontrar:t 
action  that  exceeds  the  cost  or  pricing 
data  threshold  to  another  agency  (e.g..  to 
an  ACO).  that  agencv  must  ensure  that 
a  copy  of  the  DD  Form  1547  is  provided 
to  the  delegating  office  for  reporting 
purposes  w'thin  30  da\s  after 
negotiation  of  the  contract  action. 


PART  253— FORMS 

4  Section  253.21 5-~()  i>-  .iincnded  by 
re\  ising  paragraph  (b)(7)  to  read  as 
follows: 

253.21 5-70     DD  Form  1 547,  Record  of 
Weighted  Guidelines  Application 

***** 

(bj-    •    * 

(7)  For  indefinite-delivery  type 
contracts,  prepare  a  consolidated  OF) 
Form  1547  for  annual  requirements 
expected  to  exceed  the  cost  or  pricing 
data  threshold 
***** 

II  K  Doc  01-24385  Filed  9-28-01;  8:45  ami 
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ase  cite  DFARS  Case 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219 
[DFARS  Case  2001 -0009] 

Defense  Federal  Acquisition 
Regulation  Supplement:  Memorandum 
of  Understanding— Section  8<a) 
Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  rina!  rule 
amending  the  Defense  Fe(ieral 
Acquisition  Regulation  Supiilrincn! 
(DFARS)  to  reflec:t  an  exteiiMmi  in  the 
expiration  date  of  a  memorandum  of 
understanding  between  DoD  and  the 
Small  Business  .administration  (SBA). 
The  memorandum  of  understanding 
permits  DoD  to  award  cimtracts  dire{  tl\ 
to  8(a)  Program  participants  instead  oi 
awarding  the  contracts  thrnui;h  tta  .SB  \ 

EFFECTIVE  DATE:  October  1    ..'OOl 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Angelena  Mov,  Defense  .^ci^uisition 
Regulations  Council.  Ol'SD  {ATM.'  DP 
(DAR).  IMD  3C132.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telephone  (703)  602-1302.  facsimile 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  memorandum  of  understanding 
dated  May  6,  1998.  between  DoD  and 
SBA  permits  DoD  to  award  contracts 
directly  to  eligible  8(a)  Program 
participants,  instead  of  awarding  the 
contracts  through  the  SBA  as  provided 
for  in  Subpart  19.8  of  the  Federal 
Acquisiti  n  R>culation.  The  expiration 
date    t  th'   ;:.   iiiorandum  of 
unci'  r^t  111  liiu  lias  been  extended  to 
Deceinbei  J ; ,  ...OOl.  This  final  rule 
amends  DFARS  219.800  to  reflect  the 
extension. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
s.'[)tember  30.  1993. 

B.  Regulator)  Flexibility  .Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1 .501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  r'Mjif'i!    ('nwever.  DoD  will 
consider  i  luiunents  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  ai      r.iniic  e  with  5  U.S.C.  610.  Such 
coniiii.  ii:-  -hould  cite  DFARS  Case 
2001-DOOy. 

(■   Paperwork  Reduction   \ct 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirement ^  tliat  ri'ouire  the  approval 
of  the  Office  if  \t,iii,i^_.  ment  and  Budget 

n  i.  !  44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  4H  CFR  Pari  2  IP 

Government  procurement. 

Mi(  hpji  P  PcifTson, 

L.\t.  uii..  L,uiw: .  Defense  Acquisition 

Regulations  Council. 

Therefore.  48  CFR  part  219  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  219  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.800     [AmeniSec)] 

2.  Section  219.800  is  amended  in 

f  ,ir  iuraph  (a)  in  the  third  sentence  by 
o  luuving  "May  5"  and  adding  in  its 
(liace  "December  31". 

|FR  Doc.  01-24389  Filed  9-28-01;  8:45  ami 
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DEPARTMErfT  OF  DEFENSE 

48  CFR  Part  223 

[Df  ARS  Case  2001-0005] 


Defense  Federal  Acquisition 
Regulation  Supplement;  Use  of 
Recovered  Materials 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  approval 
requirements  pertaining  to  the 
acquisition  of  items  that  do  not  meet 
Environmental  Protection  Agency  (EPA) 
minimum  recovered  material  standards 
The  DFARS  requirements  are  no  longer 
necessary  as  a  result  of  changes  made  tn 
the  Federal  Acquisition  Regulation 
(FAR)  in  Item  III  of  Federal  Acquisition 
Circular  (FAC)  97-18. 

EFFECTIVE  DATE:  October  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Sandra  Haberlin,  Defense  Acquisition 

Regulations  Council.  OUSD  (AT&L)  DP 

(DAR),  IMD  3C132.  3062  Defense 

Pentagon.  Washington.  DC  20301-3062 

Telephone  (703)  602-0289;  facsimile 

(703)  602-0350  Please  cite  DFARS  Case 

2001-D005 

SUPPLEMENTARY  INFORMATION: 

A.  Background  | 

This  final  rule — 

•  Removes  DFARS  223  404(b)(3). 
FAR  223, 404(b)(3)  had  required  a 
written  determination  approved  by  an 
official  designated  by  the  agencv  heiid  if 
the  agency  was  acquiring  EPA 
designated  items  that  did  not  meet  the 
EPA  minimum  recovered  material 
standards.  DFARS  223.404(b)(3) 
designated  the  approval  officials  for 
DoD.  Since  Item  III  of  FAC  97-18  (6,5  FR 
36016.  fune  6,  2000)  removed  the 
written  determination  requirement  from 
the  FAR.  the  corresponding  levels  of 
approval  are  removed  from  the  DFARS, 
and 

•  Moves  the  text  at  DFARS 
223.404(b)(4)  to  DFARS  223, 405(d). 
since  Item  III  of  FAC  97-18  moved  the 
corresponding  text  from  FAR 
223.404(b)(4)  to  FAR  223.405(d). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1  501  and  Public  Law  98-577 
and  publication  for  public  comment  is 


not  required   However.  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U  S.C.  610.  Such 
comments  should  (ite  DFARS  Case 
2001-D005 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  anv  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  USC   3501.  et  seq 

List  of  Subjects  in  48  CFR  Part  223 

Covernment  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Ruiiulntions  Council 

Therefore.  48  CFR  part  223  is 
amended  as  follows: 

1   The  authority  citation  for  48  CFR 
Part  223  continues  to  read  as  follows: 

Authority;  41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  223— ENVIRONME^^■, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

223.404  [Removed] 

2.  Section  22,5.404  is  removed, 

3.  Section  223  405  is  added  to  read  as 
follows; 

223.405  Procedures. 

!d)  Departments  and  agencies  must 
centrally  C(5llect  information  submitted 
in  accordance  with  the  clause  at  FAR 
52.223-9  for  reporting  to  the  Office  of 
the  Deputy  Under  Secretary  of  Defense 
(Environmental  Security). 

'FKI>.r   (11    :4'iH«  Filed  <>-28-()l    H:4,t  ami 

BILUNG  CODE  S0OO-04-M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 
[DFARS  Case  2001-0012] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Customary 
Progress  Payment  Rate  for  Large 
Business  Concerns 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  increase  the 
customar\'  uniform  progress  payment 
rate  for  large  business  concerns  from  75 
percent  to  80  percent.  The  progress 
pav  ment  rate  change  is  applicable  only 


to  contract  awards  made  on  or  after 
October  1,  2001.  Contracts  awarded 
before  October  1.  2001.  will  not  be 
modified  to  include  the  80  percent  rate. 

EFFECTIVE  DATE:  October  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandra  Haberlin,  Defense  Acquisition 

Regulations  Council,  OUSD  (AT&L)  DP 

(DAR),  IMD  3C132,  3062  Defense 

Pentagon,  Washington,  DC  20301-3062. 

Telephone  (703)  602-0289;  facsimile 

(703)  602-0350.  Please  cite  DFARS  Case 

2001-D012. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  DFARS  rule  conforms  the 
DoD  customary  uniform  progress 
payment  rate  for  large  business  concerns 
with  the  progress  payment  rate  for  large 
business  concerns  currently  being  used 
by  other  Executive  agencies  under 
Federal  Acquisition  Regulation  32.501- 
1(a). 

This  final  rule  is  unchanged  from  the 
proposed  rule  that  was  published  at  66 
FR  44589  on  August  24,  2001.  DoD 
received  two  comments  in  response  to 
the  proposed  rule.  Both  comments  were 
in  favor  of  the  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  makes  no  change  to  the 
progress  payment  rates  for  small 
business  and  small  disadvantaged 
business  concerns. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  use.  3501 .  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Goveriunent  procurement 

Michele  P.  Peterson, 

Executive  Editor.  Defenst^  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  232  and  252 
are  amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
parts  232  and  252  continues  to  read  as 
follows; 

Authority:  41  L  .S.C  421  and  48  CFR 

Chapter  1. 
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PART  232— COrfTRACT  FINANCING 

2.  Section  232.501-1  is  revised  to  read 
as  follows; 

232.501-1     Customary  progress  payment 
rates. 

(a)  The  customary  progress  payment 
rates  for  DoD  contracts,  including 
contracts  that  contain  foreign  militarv' 
sales  (FMS)  requirements,  are  80 
percent  for  large  business  concerns.  90 
percent  for  small  business  concerns,  and 
95  percent  for  small  disadvantaged 
business  concerns. 

3.  Section  232.502-4-70  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

232.502-4-70    Additional  clauses. 

***** 

(b)  Use  the  clause  at  252.232-7004. 
DoD  Progress  Pavment  Rates,  instead  of 
Ahernate  I  of  the  clause  at  FAR  52.232- 
16,  if  the  contractor  is  a  small  business 
or  small  disadvantaged  business 
concern. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


action:  Final  rule. 


4.  Section  252.232 
read  as  follows: 


-7004  is  revised  to 


252.232-7004     DoD  Progress  Payment 
Rates. 

.•\s  prescribed  in  232.502-^-70(b).  use 
the  following  clause: 

DOD  Progres.s  Payment  Rales  10(  I   2001) 

(a)  If  the  contractor  is  a  small  business 
concern,  the  Progress  Pa\nients  c  lause  of  this 
contract  is  modified  tu  change  eat  h  mention 
of  the  progress  payment  rate  and  liquidation 
rate  (excepting  paragraph  (k).  Limitations  on 
I  ndt^finitized  Contract  Actions]  to  90 
percent. 

(hi  If  the  (  ontrai  lor  is  a  small 
disadvantaged  business  (  ontern.  the  Progress 
Pa\"ments  (  lause  oi  this  contrac  t  is  modified 
to  change  each  mention  of  the  (jrigress 
pavment  rate  and  liquiiiaticm  rale  (excepting 
paragraph  (k).  Limitations  on  I'ndefinitized 
Contract  Actions]  U)  '),5  pen  ent, 
(Knd  of  (lause) 

(FK  Do( ,  01-24:1^0  Kiled  9-2b-01.  a:43  ami 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  243,  248,  and  252 
[DFARS  Case  2001-0001] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Cancellation 
of  MIL-STD-973,  Configuration 
Management 

agency:  Department  of  Defense  (DoD) 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  references  to  a 
cancelled  military  standard  that 
prescribed  a  format  for  preparatiuii  ni 
engineering  change  proposals. 

EFFECTIVE  DATE:  October  1.  2001 

FOR  FURTHER  INFORMATiON  CONTACT:  Ms. 

Susan  Schneider.  Defense  .Acquisition 
Regulations  Council.  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132.  .3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telephone  (703)  602-0326:  facsimile 
(703J  602-0350  Please  ntp  DFARS  Casp 
2001-DOOl 

SUPPLEMENTARY  INFORMATION:  » 

A.  Background 

This  final  rule  removes  tht^  clauses  at 
DFARS  252  243-7000,  Engineering 
Change  Proposals,  and  252  248-7000. 
Preparation  of  Value  Engineering 
Change  Proposals,  and  the 
corresponding  clause  prescriptions  at 
DFARS  243.205-70  and  248.270  DoD 
used  these  clauses  to  require  submission 
of  engineering  change  proposals  in  the 
format  prescribed  bv  MiL-STD-973. 
Configuration  Management   MIS-STD- 
973  was  cancelled  without  replacement 
on  September  20.  2000.  Therefore,  this 
final  rule  removes  the  clauses  that  wore 
based  on  the  requirements  of  MIL-STD- 
973  General  pohcy  regarding 
engineering  change  proposals  is 
removed  from  DFARS  243  205-70  to  a 
more  appropriate  location  at  243.204- 
71, 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  und'T 
Executive  Order  12866.  dated 
September  30.  1993 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  F.AR  1,501  and  Public  Law  M8-')"" 
and  publication  for  public  comnifnt  is 
not  required   However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DF.ARS  subparts 
in  accordance  with  5  I'SC  610  Such 
comments  should  cite  DF.AKS  (iase 
2001-DOOl 

C.  Paperworlc  Reduction  .\ct 

The  Paperwork  Reduc  tion  .\c\  docs 
not  apply  because  the  rule  does  not 
impose  any  information  c ollec  tion 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  US.CL  3501 ,  ei  sec/ 


List  of  Sub»«;ts  in  48  CFR  Parts  243. 
248,  and  252 

(.oMTiini-'iii  iitocurement. 

.MiLhele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

Therefore,  48  CFR  parts  243.  248,  and 
252  are  amended  as  follows: 

1.  Th»  duthiity  citation  for  48  CFR 
parts  243,  248,  and  252  continues  to 
read  as  follows: 

.JLuthont\   41  U.S.C.  421  and  48  CFR 

Chapter  1. 

PART  24a— CONTRACT 
MODIFICATiONS 

2.  Section  243.204-71  is  added  to 
read  as  follows: 

243.204-71     Engineering  change 
proposals 

Engineering  changes  can  originate 
with  either  the  contractor  or  the 
Government.  In  either  case,  the 
Government  will  need  detailed 
information  from  the  contractor  for 
evaluation  (f  tht  '<".  hnical,  cost,  and 
schedule  etiects  ui  implementing  the 
change. 

243.205-70     [Removed] 

3.  Section  243.205-70  is  removed. 
243.20&-71     [Redesignated  as  243,20S  70; 

4  Section  243.205-71  is  redesignated 

as  243.2ns--o 

243.205-72     [Redesignated  as  243  205^  71] 

5.  Section  243.205-72  is  redesignated 
as  243  205-71 

PART  248— [REMOVED) 

6  I  .ui  J4H  IS  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.243-7000     [Removed  and  Reserved] 

7.  Section  252.243-7000  is  removed 
and  reserved. 

252.243-7001     [Amended] 

8   s.(  t>on  252.243-7001  is  amended 
in  the  intruductor>-  text  by  removing 
"243.205-71"  and  adding  in  its  place 
•243  205-70". 

252.243-7002    [Amended] 

'*  Sc»ction  252.243-7002  is  amended 
in  the  introdut;tor>'  text  by  removing 
"243.205-72"  and  adding  in  its  place 

"243  205-71". 


Federal  Register 'Vol,  66,  No.   190 /Monday,  October  1,  2001 /Rules  and  Regulations 


252.243-70OO    [Removed] 

10.  Section  252  243-7000  is  removed. 
jFR  Do(    01-24187  Filed  "4-28-01;  8:45  am) 

BILLING  CODE  SOO0-04-M 

DEPARTMENT  OF  AGRICULTURE 

Office  of  Procurement  and  Property 
Management    . 

48  CFR  Part  442 
[AGAR  Case  99-02] 
RIN  0599-AA08 

Agriculture  Acquisition  Regulation; 
Designation  and  Mandatory  Use  of 
Contractor  Performance  System 

AGENCY:  Office  of  Procurement  and 
Property  Management.  USDA 
ACDON:  Final  rule. 


SUMMARY:  This  document  amends  the 
Department  of  Agriculture's  (USDA) 
Agriculture  .Acquisition  Regulation 
(AGAR)  to  establish  the  National 
Institutes  of  Health  (NIH)  Contractor 
Performance  System  as  the  single 
L'SD.A-wide  automated  performance 
evaluation  system.  .AGAR  regulatinns 
are  amended  to  identify  that  system  and 
specify  its  mandatory  use. 
DATES:  This  rule  is  effective  November 
30, 2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  K   Honda.  (2021  720-8924 
SUPPLEMENTARY  INFORMATION: 

I  Bdcltgruuiid 

II  Pro(  edurrii  Kp()uirHtii"nts 

A   ExwutivHOrd.T-  Nos.  12866  and  12988 

B,  Regulalorv  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D  Small  Business  Regulatory  Enforcement 

Fairness  .Act 
t   Infunded  Mandates  Reform  Act 

F.  Executive  Oder  131.32:  Federalism 

G.  Executive  Order  13175:  Con.sultalion 
ami  Coordination  With  Indian  Tribal 
(.nv»rnmHnls  , 

I,  Background 

The  AGAR  implements  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
chapter  1 )  where  further 
implementation  is  needed,  and 
supplements  the  F.AR  where  coverage  is 
needed  for  subject  matter  not  covered  hv 
the  FAR.  .AGAR  section  442.1502 
currentlv  provides  that  the  heads  nf  the 
contracting  activities  are  responsibU'  fnr 
establishing  past  performance 
evaluation  procedures  and  svstem.s  as 
required  bv  F.AR  sectums  42.1502  and 
42.1503.  USDA  has  identified  a  single 
automated  performance  evaluation 
system  (the  National  institutes  of  Health 
Contractor  Performance  Svstem 


(hereinafter  "NIH  CPS  "))  to  be  used 
USDA-wide  and  this  rule  modifies 
AGAR  section  442.1502  to  identif\-  that 
system  and  specify  its  mandatory  use  by 
all  USD.A  contracting  ac:tivities. 

In  a  Notue  of  Proposed  Rulemaking 
(65  FR  549Hfa,  September  12.  2000), 
USDA  announced  that  this  proposed 
amendment  to  the  .AGAR  was  available 
for  public  re\iew  and  comment  during 
a  60  day  comment  period.  One 
commenter,  an  employee  of  Department 
of  Agriculture,  submitted  comments  to 
USDA  on  the  proposed  rule  The 
commenter  objected  to  L'SDA  making 
the  NIH  CPS  system  mandatorv.  The 
( (immenter  objected  that  the  system  was 
lengthy,  complicated,  cumbersome, 
costly,  not  user-friendly,  and  that  local 
training  was  not  provided.  The 
commenter  suggested  that  USD.A 
develop  its  own  svstem.  While  the 
employees  agency  declined  to  support 
the  position  of  the  commenter,  we  have 
considered  the  (.(miment  as  from  an 
individual.  After  careful  consideration. 
I'SD.A  has  determined  not  to  change  the 
proposed  rule.  The  .NIH  CPS  provides  a 
single  uniform  system  for  evaluating 
contractor  performance,  and  because  of 
the  number  of  Federal  agencies  using 
the  system,  it  has  a  very'  broad  database 
available  for  such  evaluations.  Design 
and  development  of  a  USD.A  svstem 
would  be  costlv  and  would  not  provide 
the  broad  database  of  information 
afforded  by  the  NIH  In  this  rulemaking 
document,  USDA  is  finalizing  the 
proposed  amendment  tn  the  AGAR. 

11.  Procedural  RequiremenLs 

A.  Executive  Orders  Nos.  12866  and 
12988 

USDA  prepared  a  work  plan  for  this 
regulation  and  submitted  it  to  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  Executive  Order  No.  12866. 
OMB  determined  that  the  rule  was  not 
signifii  ant  for  the  purp(jses  of  E.xec  uti\e 
Order  .\o.  12866.  Therefore,  the  rule  has 
not  been  reviewed  by  OMB.  USDA  has 
reviewed  this  rule  in  accordance  with 
Kxecutive  Order  No.  12988.  Civil  [ustice 
Reform.  The  rule  meets  the  applicable 
standards  in  section  3  nf  Fxecuti\e 
Order  No.  12988. 

B.  Regulatorv  Flexibility  Act 

USDA  reviewed  this  rule  under  the 
Regulatory  Flexibilitv  /Act.  5  U.S.C.  601- 
till,  which  requires  preparation  of  a 
regulator}-  flexibilitv  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
uimiber  of  small  entities.  L'SD.A  certifies 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  and.  therefore,  no 


regulatory  fle.xibility  analysis  has  been 
prepared.  USDA  solicited  comments 
from  small  entities  concerning  parts 
affected  by  the  rule  in  the  Notice  of 
Proposed  Rulemaking  publicizing  the 
proposed  rule  for  comment  (65  FR 
54986,  September  12,  2000).  No 
comments  from  small  entities  were 
received. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  this  rule. 
Accordingly  no  OMB  clearance  is 
required  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  Chapter  35  or  OMB's 
implementing  regulations  at  5  CFR  part 
1320. 

D  Small  Business  Regulatory 
Enforcement  Fairness  Act 

A  report  on  this  rule  has  been 
submitted  to  each  House  of  Congress 
and  the  Comptroller  General  in 
accordance  with  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996.  5  U'S.C.  801-808.  This  rule  is  not 
a  major  rule  for  purposes  of  the  Act. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  2  U.S.C. 
1531-1538,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector,  USDA  has  determined  that  this 
rule  does  not  contain  a  Federal 
mandate.  USDA  has  also  determined 
that  this  rule  would  not  significantlv  or 
uniquely  affect  small  governments. 
.Accordingly,  the  rule  is  not  subject  to 
the  requirements  of  Title  II  of  UMRA. 

F.  Executive  Order  131S2:  Federalism 

Executive  Order  13132,  Federalism 
(64  FR  43255,  August  10,  1999). 
imposes  requirements  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  betw-een  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  \arious 
levels  of  government." 

USDA  nas  determined  that  this  rule 
does  not  have  federalism  implications. 
It  will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  The 
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rule  will  not  impose  substantial  costs  on 
States  and  localities.  Accordingly,  this 
rule  is  not  subject  to  the  procedural 
requirements  of  Executive  Order  13132 
for  regulator^'  policies  having  federalism 
implications. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
9.  2000),  imposes  requirements  in  the 
development  of  regulator.'  policies  that 
have  tribal  implications.  Executive 
Order  13175  defines  "policies  that  have 
tribal  implications"  as  those  having 
"substantial  direct  effects  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes." 
USDA  has  determined  that  this  rule 
does  have  tribal  implications  and. 
therefore,  the  consultation  and 
coordination  requirements  of  Executive 
Order  13175  do  not  apply  to  this  rule. 

List  of  Subjects  in  48  CFR  Part  442 

Acquisition  regulations.  Government 
contracts.  Government  procurement. 
Procurement. 

For  the  reasons  set  out  in  the 
preamble,  the  Office  of  Procurement  and 
Property  Management  amends  48  CFR 
part  442  as  set  forth  below; 

PART  442— CONTRACT 
ADMINISTRATION 

1.  The  authority  citation  for  part  442 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  ,301:  40  I'  .S.C  4H(i((:). 

2.  Revise  section  442.1502  to  read  as 
follows: 

442.1502     Policy. 

The  Contractor  Performance  System 
(CPS),  developed  by  the  National 
Institutes  of  Health,  is  designated  as  the 
single  USDA-wide  system  for 
maintaining  contractor  performance/ 
evaluation  information.  Use  of  the  CPS 
is  mandatory .  As  a  minimum,  the  CPS 
shall  be  accessed  for  contractor  past 
performance  information  as  part  of 
proposal  evaluation  in  accordance  with 
FAR  subpart  15.3,  and  information 
resulting  from  the  evaluation  of 
contractor  performance  in  accordance 
with  FAR  subpart  42.15  shall  be  entered 
into  and  maintained  in  this  system.  The 
CPS  is  a  part  of  the  USDA  Acquisition 
Toolkit  which  can  be  accessed  from  the 
USDA  Procurement  Homepage  at 
http://n^^■\^^. usda.gov/procurement/ 


Done  aJ  WashmRton.  DC.  this  24th  day  of 
September,  2001. 
W.R.  .Ashworth. 
Dirprtor.  Office  of  Procurement  and  Property 

Management. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Chapter  III,  Parts  325.  355.  356. 
360.  365.  366.  367.  370,  371,  372,  373.  374. 
375,  376,  377,  378,  379,  381,  383,  384,  385, 
386.  387.  388.  389,  390.  391,  392,  393,  395. 
396,  397,  398,  399  and  Appendixes  B,  F. 
and  G  to  Subctuipter  B 

[RIN  2126-AA62] 

Motor  Carrier  Safety  Regulations; 
Miscellaneous  Technical  Amendments 

AGENCY:  Federal  Motor  f^arner  Safety 
Admmistration  (FMCSAJ.  DOT 
action:  Final  rule. 


SUMMARY:  This  final  rufe  makes 
technical  corrections  throughout  49 
CFR.  chapter  III.  subpart  B.  to  various 
rules  containing  outdated  references  to 
organization  structure,  contacts,  and 
addresses.  The  Federal  Motor  Carrier 
Safetv  .Administration  (FMCSA)  is  also 
updating  authorit\  { itations.  rfmoviiig 
obsolete  and  unnet  t'ssar\  references, 
and  makmg  minor  editorial  corrections 
These  amendments  are  necessary-  due  to 
the  establishment  of  the  FMCS.-\  b\  thf 
Motor  C^arrier  .Sdfet\  improxcnieiil  .\(  t 
of  1999  and  the  termination  of  the 
Interstate  Commerce  Commission  under 
the  ICC  Termination  Act  of  1995.  This 
action  updates  the  Federal  motor  i  arrnT 
safety  and  economit  regulations  td 
reflect  the  formation  of  the  FMCS.\  .mil 
its  current  processes  and  retjuirements, 
but  does  not  make  any  substantn  e 
changes  to  the  affected  rules. 
DATES:  The  effectivt'  Hate  .if  this  rule  is 
October  1.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
lanet  Nunn.  Regulator\  I)e\.'lupnient 
Division  (MC-PRR),  202-.',hh-^2-'^7:  or 
Mr  Michael  !  Falk.  Offi.  e  of  the  Chief 
Counsel  (MC-CC),  202-366-1384. 
Federal  Motor  Carrier  Safety 
Administration.  IS  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  20590  Office 
hours  are  from  7.15  a.m  to  4:45  p.m., 
e.t,,  Monday  through  Friday,  except 
Federal  holida\s 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  ma\  \  i('\n  .iikI 
download  this  dot  unierit  Ironi  tin'  U.S. 


DOT  Docket  Manav..  ni.ni  System  (DMS) 
website  (http://dms  dot.gov).  Please 
follow  the  instructions  online  for  more 
information  and  help.  You  may  also 
view  and  download  this  document  from 
the  Federal  Register  website  at:  http:// 
www  nara.gov/fedreg  and  through  the 
L.overnment  Printing  Office  (GPO) 
Access  service  (http:// 
www  ai  (  p'-s  gpn.gov/nara). 

Background 

The  Motor  I  .arrier  Safety 
Improvement  .\(  t  of  1999'(MCSIA) 
(Puhli(  Li'A  lOh-159,  113  Stat.  1748, 
De<f'niht'r  ')    mM9)  created  the  Federal 
Motor  (  arrnr  Safety  Administration 
IFMC^S.A).  the  newest  agency  of  the 
Department  of  Transportation  (DOT),  on 
Januar\  l.JOOd  1"h<' FMCSA  carries  out 
itv  r."-[Hiiisi[iilitit  >■  iinder  authority 
'ifli-i;,it*'d  ti.  itv  .\dininistratorby  the 
Sim  riMar\  of  Iraiisportation  (Secretary) 
piiPMiant  to  49  CFR  1.73  (see  65  FR  220, 
lanuarv  4.  2000)  Before  FMCSA  was 
( It  attd  *.)\  th<  MCSIA,  the  Director  of  a 
n•'\^  ()ffii'     1  Motor  Carrier  Safety 

( )M(  S   in  ttir  DOT  was  delegated 
aulliuntv  ti.  [ctuiate  motor  carrier 
activities  iiiid<i  >ection  338  of  the  FY 
2000  DOT  iiio  Kt'ld't'd  Agencies 
Afipropriatii  i:i-   \i  •    Public  Law  106-69. 
October'*    !  *'*  *    Previously,  the 
Federal  Higliwds  Administration 

I  H\\.\    through  the  Office  of  the 
.Assoi  late  .Xdministrator  for  Motor 
(Earners  (OMC).  was  the  agency 
responsible  for  developing  and 
administering  the  Federal  Motor  Carrier 
Safetv  Regulations  (FMCSRs).  [See  64 
FR  56270,  October  19,  1999;  64  FR 
58355  and  fi4  FR  58356,  October  29. 
1999) 

Titl.  49  of  the  Code  of  Federal 
Kiuiilaiions  (CFR).  chapter  III.  Subpart 
H   '    ntain  Federal  motor  carrier 
reyulatioii-  fi  r  'ruck  and  bus  safety.  On 
lanuary  i    JIhmi  the  Secretary  revised 
the  heading  for  chapter  III  to  read 
'Chapter  III — Federal  Motor  Carrier 
Safety  Administration.  Department  of 
Transportation  "  Simultaneously,  part 
301  of  chapter  III  (which  referenced  the 
FHWA  organization)  was  removed  and 
reserved  for  the  FMCSA  organizational 
structure  (see  64  FR  72959.  December 
29.  1999). 

Introduction 

This  final  rule  removes  obsolete 
references  and  updates  authority 
citations  because  Congress  enacted  the 

M(  SI  A    .\hir:h  created  the  FMCSA.  and 
r-^iilted  tn  the  transfer  of  all  motor 
(  HI  iir  functions  and  operations  to  the 
FNU  S.\  Because  these  amendments  do 
not  impose  new  requirements,  notice 
and  public  comment  are  unnecessary. 
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Summary  of  Changes 

The  following  is  a  summary-  of 
technical  amendments  made  under  this 
final  rule.  Minor  editorial  changes,  for 
example,  typographical  and  punctuation 
errors,  and  certain  other  minor 
adjustments  to  improve  clarification  of 
the  rules  are  not  discussed  .\11 
references  to  Federal  Highway 
Administration.  FHVVA.  OMC.  OMCS, 
Office  of  Motor  Carrier  and  Highway 
Safety.  Interstate  Commerce 
Commission.  ICC.  and  Commission,  are 
replaced  with  "Federal  Motor  Carrier 
Safety  Administration"  and  "FMCS.'X  " 
All  references  to  Associate 
Administrator  for  Motor  Carriers  are 
replaced  with  ".administrator";  Office 
of  Motor  Carrier  Research  and  Standards 
is  replaced  with  "Office  of  Bus  and 
Truck  Standards  and  Operations ', 
Office  of  Motor  Carrier  Information 
Analysis  is  replaced  with  "Office  of 
Data  Analysis  and  Information 
Systems":  and  Licensing  and  Insurance 
Division  is  replaced  with  "Licensing 
Team"  or  "Insurance  Compliance" 

All  references  to  Regional  Director  of 
Motor  Carriers  are  replaced  with  "Fipld 
Administrator,"  "Division 
Administrator."  or  "State  Director   , 
Safety  Technology  and  Information 
Management  Division,  HH.S-10.  and 
HHS-30  are  replaced  with  "Office  of 
Enforcement  and  Compliance  (MC- 
ECH)";  HCC-10  Docket  Room. 
Hazardous  Materials  Routing  Dispute 
Resolution  Docket  are  replaced  with 
"Office  of  the  Chief  Counsel  (MC-CC)." 

We  updated  incorrect  authority 
citations.  We  removed  and  reserved 
^  384.303  relating  to  State  certification 
for  FY1994  because  it  is  no  longer 
needed.  Paragraph  (c)  of  §  387.323  is 
updated  to  allow  specifically  for  online 
insurance  filings  and  cancellations  bv 
registered  insurance  and  surety 
companies  and  financial  institutions 
over  the  Internet.  We  are  also  removing, 
without  replacement,  paragraph  (a)(4)  of 
§  390.19,  because  it  relates  to  past  dates 
which  are  no  longer  relevant. 

Rulemaking  Analyses  and  Notices 

This  final  rule  makes  onlv  minor 
technical  corrections  tti  existing 
regulations.  The  rule  replaces  outdated 
language  with  terms  more  consistent 
with  current  statutory  authority  and 
codifies  the  transfer  of  regulator\ 
responsibilities  from  the  FHVV.-\  and  the 
farmer  OMCS  within  the  DOT  to  the 
FMCSA  Substantive  regulatory 
standards  are  not  being  c  hanged  in  an\ 
way  Therefore,  the  FMCS.A  finds  good 
cause  to  adopt  the  rule  without  prior 
notice  or  opportunity  for  public 
comment  [5  L'  S  C.  ,553(b)l.  The  rule 


imposes  no  new  burdens  and  merely 
corrects  or  clarifies  e.xisting  regulations. 
Therefore,  good  cause  exists  under  5 
use.  553(d)  to  dispense  with  the  30- 
dav  delay  in  the  effective  date 
requirement  and  the  FMCSA  is  making 
the  rule  effective  upon  publication  in 
the  Federal  Register 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  128H6  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory'  policies  and 
procedures.  Since  this  rulemaking 
action  makes  onU  terhni(fai  corrections 
to  the  current  regulations,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  Uith  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FMCSA  has  evaluated  the  effects  of  this 
rule  on  small  entities  (i.e..  motor 
(  arriers).  Based  on  the  evaluation,  and 
since  the  rule  merely  corrects  obsolete 
references  and  places  no  new 
requirements  on  the  regulated  industry, 
the  FMCSA  certifies  that  this  action  will 
not  have  a  signific:ant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  bv 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
SlOO  million  or  more  in  anv  one  year. 
(2  use;    1531  et  seq). 

Executive  Order  12988  (Civil  )ustice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  justice 
Reform,  to  minimize  litigati(m, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Prtjtection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  dated  August  4.  1999.  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  effect  or 
sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20,217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
.\ct  of  1995,  44  U,S,C.  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
li.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory' 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory' 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  325 

Commercial  motor  carrier  and 
vehicle.  Noise  control. 

49  CFR  Fart  355 

Highway  safety.  Intergovernmental 
relations.  Motor  carriers.  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 
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49  CFR  Part  356 

Administrativo  practice  and 
procedure.  Rciiifing.  Motfir  carriers. 

49  CFR  Part  360 

Administrative  practice  and 
procedure.  Foes,  Insurance.  Motor 
c:arriers. 

49  CFR  Part  365 

Administrative  practice  and 
procedure.  Brokers,  Buses.  Freight 
forwarders.  Motor  carriers. 

49  CFR  Part  366 

Administrative  prac:tict;  and 
procedure.  Brokers,  Freight  foruardi^rs. 
Motor  carriers. 

49  CFR  Part  367 

Commercial  motor  \eiii(;le,  Finaiu  lal 
responsihilitw  Motor  carriers.  Motor 
vehicle  safety.  Registration,  Reporting 
and  recordkeeping  reijuin^ments. 

49  CFR  Part  3~() 

Administrative  practice  and 
procedure.  Claims  for  property 
transported.  Motor  carriers 

49  CFR  Part  371 

Administrati\e  practice  and 
procedure.  Broker.  Motor  carriers. 
Reporting  and  recordkeeping 
requirements, 

49  CFR  Part  3-2 

Buses,  (k)mmercial  zones.  Freight 
forwarders.  Motor  carriers  of  pro|iert\ 

49  CFR  Part  373 

Administrati\e  practice  and 
procedure.  Buses,  Frtnght  forwarders. 
Motor  carriers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  374 

Baggage  liability.  Buses,  flivil  rights. 
Discrimination.  Freight  forwarders. 
Handicapped,  Motor  carriers 

49  CFR  Part  375 

Ad\ertising,  Arbitration.  Consumer 
protection.  Freight  forwarders. 
Insurance,  Motor  carriers.  Reporting  and 
recordkeeping  requirements, 

49  CFR  Part  376 

Administrative  practice  and 
procedure.  Motor  carriers — equipment 
leasing.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  377 

Administrative  practice  and 
procedure.  Credit,  Motor  carriers. 


49  CFR  Part  378 

Administrative  practice  and 
procedure,  Claims,  i  reit;ht  forwarders. 
Investigations.  Motor  (  arriers. 

49  CFR  Part  379 

Freight  forwarders.  Maritime  carriers. 

Motor  (  arriers,  Mo\  ing  of  household 
goods,  Reportini^  and  hh  ntiikrciung 
requirements 

49  CFR  Part  3hl 

Motor  carner>.  Motor  vehicle 
equipment.  Waiver^  ,tnii  >\riiiptions. 
Pilot  programs 

49  CFR  Part  3H  ; 

C'ommercial  dn\  i  r  s  license,  Motor 
(  arriers 

49  CFR  iH4 

Commercial  driver^  lu  (>r,-e.  Motor 
carriers.  Railroad — iugliwax  grade 
crossing, 

4'i  CFH  Pun  iH.' 

.•\(iministrali\c  praciice  and 
profi'dure,  High\\a\  safety.  Motor 
carriers.  Motor  vehicle  safety.  Reporting 

and  rei  nidkeepine  r'>(]\iirc'ni''tit- 

49  CFR  Part  Ahh 

.•\dministrati\  (■  pr.K  tii  r  .mil 
proi  t'dure,  Hazard' iii^  materials 
transportation.  Hi'jliw  ,i\  s,ifi'!\    Ntniiip 
earners.  Motnr  \  eliu  le  sriti'tv .  i'l-u.-iitics 

49  CFR  Part  AH' 

Hrokers.  Freight  inrwarders. 
Insurani  e.  Motor  i  arncrs    Suri'i\  bonds. 

49  CFR  Part  3HH 

.\dministrati\-e  pr.n  tn  <■  aiul 
procedure.  Motor  i  .irricrs 

49  CFR  Part  iH9 

.Administrative  [irai  tii  •■  nii 
procedure.  Motor  i.irrn'rN, 

49  CFR  3911 

Highwa\  saf<'t\ .  Mntor  (  arrH'r>,  Mi  'tor 
vehicle  identification  and  marking. 
Reporting  and  ret  ordkeepmg. 

49  CFR  Part  3^n 

Motor  (.arnerv'dru  ei  quaiilications. 
Reporting  and  reidrdkecpiii!.: 
requin>ments 

49  CFR  Part  392 

Commercial  motor  \  eludes.  Motor 
carriers — dm  ing  practices. 

49  CFR  Part  393 

Motor  carriers- — equipment  and 
accessories.  Motor  \ehicle  sa(et\, 

49  CFR  Part  395 

Global  positioning  sxstenis    Intriligeiit 
transportation  s\>tems.  Motor  i  .irner--- 


dm  er  ;-t".\  md  sleep  requirements. 

Repiirtiiii;  .iiid  rf^cnrdkeeping 

requin'nu'r.t> 

49  CFR  Part  396 

Motor  carriers.  Motor  vehicle 
maintenance,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  397 

Hazardous  materials  transportation, 
Interj  \  >  nunental  relations.  Motor 
carriers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  398 

Motor  carriers — migrant  labor.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  399 

Commercial  motor  vehicles.  Motor 
carriers — occupational  safety  and 
health. 

For  the  reasons  set  out  in  the 
preamble,  title  49  of  the  Code  of  Federal 
Regulations,  chapter  III  is  amended  as 
follows: 

PART  325— COMPLIANCE  WITH 
INTERSTATE  MOTOR  CARRIER  NOISE 
EMISSION  STANDARDS 

1  Revise  tiie  aulii(irii\  citation  for 
part  325  to  read  as  follows: 

Authoritv:  42  U.S.C.  4917;  49  U.S.C.  301: 
49  CFR  1. 73, 

2  In  I  iri  ^25,  revise  all  references  to 
"Feiit  r,ti  Highway  Administration"  to 
read  'Federal  Motor  Carrier  Safety 

Administration." 

3.  Kv\  ise  ?5  325.13  (d)(3)  to  read  as 
follows: 

§325  13     Insfjection  and  eiammaiton  of 
motor  vehicles 

(d)  *  *  * 

(3)  Motor  carriers  must  complete  the 
"Motor  Carrier  Certification  of  Action 
Taken"  on  Form  MCS-141  in 

accord. UK  '•  \\  i'h  the  terms  prescribed 
then  I  ;i    Mi  :   i  ,  arriers  must  return 
Forii.-  Ml  s-141  to  the  Division  Office 
at  till  .iiiiiriss  indicated  on  Form  MCS- 
14  1    vMilnu  fifteen  (15)  days  following 
!!,!    i.iti     t  tii'.ehicle  inspection. 

§325,93     [Amended] 

i    Amend  !^  325,93  as  follows: 
a.  Amend  paragraph  (b)  by  removing 
"Associate  Administrator  for  Motor 

r  irriir-.    .md  tdding,  in  its  place. 

\.lmi!ii^trati  •: 

li  .\iiif  li.l  }  .ii.ici..ph  (b)(2)(i)by 
r'  iiiiA  ing    Associate". 
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PART  355— COMPATIBILITY  OF  STATE 
LAWS  AND  REGULATIONS 
AFFECTING  INTERSTATE  MOTOR 
CARRIER  OPERATIONS 

5.  Thp  duthoritv  citation  fnr  part  ^n'l 
continues  to  read  as  follovvs. 

Authority:  49  L.S.C.  304  and  31101  et  seij.. 
49  CFR  1.73 

Appendix  A  to  Part  355 — [Amended] 

6.  Remove  "FHWA    and  add,  in  its 
place.  'FMCSA   ■  j 

PART  356— MOTOR  CARRIER 
ROUTING  REGULATIONS 

7.  Revise  the  authority  citation  for 
part  356  to  read  as  follows: 

Authority:  5  L  S  C.  5.53.  49  L'.S.C.  13301 
and  13902;  and  49  CFR  1.73. 

§356.13    [Amended] 

8.  Amend  ^356. 13  bv  removing 
"FHWA"  wherever  it  appears  and 
adding    FMCSA 

PART  360— FEES  FOR  MOTOR 
CARRIER  REGISTRATION  AND 
INSURANCE 

9  Revise  the  authority  citation  for 
part  360  to  read  as  follows: 

Authority:  n  I  .S.C.  9701.  49  U.S.C. 
1  !9()8!>;  ^lia  l4i04(c)(2):and49CFR  1.73. 

10.  In  part  360,  revise  all  rff^reiK  es  to 

"Federal  Highway  Administration"  to 

read  "Federal  Motor  Carrier  Safety 

Administration".  "FHWA"  to  read 

"FMCSA".  and  "Office  of  Motor  Carrier 

information  Analysis"  to  read  "Office  of 

Data  Analysis  and  Information 

Svstems  " 

I' 
§360.1     [Amended] 

11   Amend  i?  360.1  as  follows: 

a.  Amend  §  360  1(c)  by  removing 
"Electrostatic." 

b.  Amend  §  360-l(d)f2)  hv  removing 
"Chief,  Licensing  and  Insurance 
Division"  and  adding,  in  its  place. 

Office  of  Data  Analysis  and 
Information  Systems  (MC-RIS)." 

12.  Revise  li)  360.3(a)(2)  to  read  as 
follows: 


§360.3    Filing  fees. 


(2)  Billing  account  procprlurf  A 
written  request  must  be  submitted  to  tht 
Office  of  Enforcement  and  Compliance 
(MC-ECl)  to  establish  an  insurance 
service  fee  account.. 


§360.5     [Amended] 

1.1    .Amend  **  .it)0., 5(d)(4)  bv  removing 
"FHWA-OMC"  and  adding.'in  its  place. 
"FMCSA." 

PART  365— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

14.  Revise  the  authority  citation  for 
part  365  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  559;  16  U.S.C 
1456;  49  U.S.C.  13101.  13301.  13901-13906. 
14708.  31 138.  and  31144;  and  49  CFR  1  73. 

15.  In  part  365.  revise  all  references  to 
"Commission"  to  read  "FMCSA"; 
"Commission's"  to  read  "FMCSA's '; 
and  "ICC"  to  read  "FMCSA." 

16.  Revise  §  365.105  to  read  as 
follows: 

§  365. 1 05     Starting  the  application  process: 
Form  OP-1. 

(a)  All  applicants  shall  file  the 
appropriate  form  in  the  OP-1  series. 
Form  OP-1  for  motor  property  carriers 
and  brokers  of  general  freight  and 
household  goods;  Form  OP-l(P)  for 
motor  passenger  carriers;  Form  OP-1 
(FF)  for  freight  fonvarders  of  household 
goods;  Form  OP-l(W)  for  water  carriers 
and  Form  OP-1  MX  for  Mexican  motor 
property  carriers.  A  separate  filing  fee  in 
the  amount  specified  at  49  CFR  360.3(f) 
is  required  for  each  type  of 
transportation  operation 

(b)  Obtain  the  forms  at  a  FMCSA 
Division  Office  in  each  State  or  at  one 
of  the  FMCSA  Service  Centers 
.Addresses  and  phone  numbers  for  the 
Division  Offices  and  Service  Centers  can 
be  found  at;  http://v\i\'\v.fmcsa.dot.gnv/ 
(ihoutus/fieldoffs  The  forms  can  also  be 
downloaded  at:  http:// 
www.fmcsa.dot.gov/factsfigs/ 
formspubs. 

§365.107     [Amended] 

1  7   .Amend  <?  3b.T.  U)7{g)  Note  by 
removing  "Regional  Office"  and  adding, 
in  its  place,  "Division  Office";  and  by 
removing  "Regional". 

§365.109     [Amended] 

IH,  Anienci  «)  365  109(a)(4)  by 
removing  "An  employee  board  of  the 
Commission  appointed  under 
§  101 1.6(g)"  and  adding,  in  its  place, 
"FMCSA  staff. " 

§365.117    [Amended] 

19  Amend  4»  365  117  by  removing  the 
words  "Room  2229,  Interstate 
(Commerce  Commission  Building," 

§365.205     [Amended] 

20  Amend  §  365.205(d)  by  removing 
the  words  "of  this  part"  and  by 


removing  the  number  "927-7600"  and 
adding,  in  its  place,  "366—9805." 

§365.301     [Amended] 

21.  Amend  §365.301  bv  removing  "49 
C;FR  parts  1100  1105  and  1112  1117" 
and  adding,  in  its  plac:e.  "part  386  of 
this  chapter." 

§365.413    [Amended] 

22.  .Amend  §365.413  as  follows: 

a.  Amend  the  introductory  te.xt  of 
paragraph  (a)  by  removing  the  words 
"(and  not  the  transfer  rules  at  49  CFR 
parts  365.  subpart  D.  1182.  1183  and 
1186)". 

b.  Amend  the  introductory  text  of 
paragraph  (b)  by  removing  the  words 
"Office  of  the  Secretary,  Applications 
and  Fees  Unit,  Interstate  Commerce 
Commission,  Washington,  DC  20423" 
and  adding,  in  its  place,  "FMCSA, 
Office  of  Data  Analysis  and  Information 
Svstems  (MC-RIS),"Washington,  DC 
20590." 

c.  Amend  paragraph  (b)(5)  by 
removing  the  reference  '49  CFR 
1002.2(f)(ll)"  and  adding,  in  its  place, 
"§  360.3(f)  of  this  chapter.  " 

PART  366— DESIGNATION  OF 
PROCESS  AGENT 

23.  Revise  the  authority  citation  for 
part  366  to  read  as  follows: 

Authority:  49  U.S.C.  13303.  13304.  and 

14704;  an(i'49CFR  1  73. 

§366.5    [Amended] 

24.  Amend  §  366.5  by  removing 
"Commission"  and  adding,  in  its  place, 
"FMCSA':  and  by  removing  "Interstate 
Commerce  Commission"  and  adding,  in 
its  place,  "Federal  Motor  Carrier  Safety 
Administration." 

PART  367— STANDARDS  FOR 
REGISTRATION  WITH  STATES 

25.  Revise  the  authority  citation  for 
part  367  to  read  as  follows: 

Authority:  49  US  C.  13301  and  14.504;  and 
49  CFR  1.73 

Appendix  A  to  Part  367 — [Amended] 

26.  Amend  Appendix  A  to  part  367  by 
removing  "FHVVA  "  wherever  it  appears 
and  adding,  in  its  place,  "FMCSA." 

PART  370— PRINCIPLES  AND 
PRACTICES  FOR  THE  INVESTIGATION 
AND  VOLUNTARY  DISPOSITION  OF 
LOSS  AND  DAMAGE  CLAIMS  AND 
PROCESSING  SALVAGE 

27.  Revise  the  authority  citation  for 
part  370  to  read  as  follows: 

Authority:  49  U.S.C.  13301  and  14706;  and 
49  CFR  1.73. 
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§  370.7    [Amended] 

28.  Amend  §  370.7(b)  by  removing 
"FHVVA"  and  adding,  in  its  place. 

•FMCSA.- 

PART  371— BROKERS  OF  PROPERTY 

29.  Revise  the  authority  citation  for 
part  371  to  read  as  follows: 

Authority:  49  I'.SC   1.3:^01.  iri.'iOl,  and 
14122:  and'4<)C;FR  1,7.3. 

§371.10    [Amended] 

30.  Amend  §371.10  by  removing 
"FHWA"  and  adding,  in  its  place. 

FMCSA.- 

PART  372— EXEMPTIONS, 
COMMERCIAL  ZONES,  AND 
TERMINAL  AREAS 

31.  Revise  the  authority  citation  for 
part  372  to  read  as  follows: 

Authority:  49  I'.S.C.  13.=^04  and  i:in06,  and 
49CFR  1.73 

§372.107    [Amended] 

32.  Amend  §  372.107  as  follows: 

a.  Amend  paragraphs  (a)  and  (b)  by 
removing  "10526(a)(5)"  and  adding,  in 
its  place  "13506(a)(5).' 

b.  Amend  paragraph  (e)  by  removing 
"10521"  and  adding,  in  its  place. 
"13501":  and  by  removing 
"Commission's"  and  adding,  in  its 
place.   "FMCSA's." 

§372.109    [Amended] 

33.  Amend  §  372.109  in  the 
introductory"  paragraph  by  removing 
"subchapter  II.  chapter  105.  subtitle  IV" 
and  adding  'subtitle  IV'.  part  B.  chapter 
135  ";  and  paragraph  (b)  bv  removing 
"10526(a)(5)"  and  adding'"13506(a)(5).  " 

§  372.231     [Amended] 

34.  Amend  *j  372.231  by  removing  "of 
the  Interstate  Commerce  Act." 

PART  373— RECEIPTS  AND  BILLS 

35.  Revise  the  authority  citation  for 
part  373  to  read  as  follows: 

Authority:  49  U.S.C.  1,1301  and  1470h.dnd 
49r,P^R  1.73. 

PART  374— PASSENGER  CARRIER 
REGULATIONS 

36.  Revise  the  authority  citation  for 
part  374  to  read  as  follows: 

Authority:  49  I'.S  C;   13301  and  14101.  and 
49(:KR  1.73, 

§374.303    [Amended] 

37.  Amend  §  374.303(g)  by  removing 
",  notwithstanding  49  CFR 
1312.1(b)(33).." 


§374.311     [Amended] 

38.  Amend  §374  3n(b)bv  removing 
'FHWA's  Regional"  and  adding 

"FMCSA's  Division." 

§374.315    [Amended] 

39.  Amend  §374  315  bv  remox-inq  th(> 
number    1 1201"  and  adding  the 
number  "12101' 

§374.319    [Amended] 

40.  Amend  §  374  319.  in  paragraph^ 
(a)  and  (b).  by  removing  "Federal 
Highway  Administration'  and  adding. 
in  its  place.   "Federal  Motor  C.nrner 
Safety  Administration 

§374.403    [Amended] 

41.  Amend  §  374.403(b)  hv  rvin(n:nt: 
"FHVVA"  and  adding,  m  its  place, 

"FMCSA," 

PART  375— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
OR  FOREIGN  COMMERCE 

42.  The  authority  citation  for  part  ^'^i 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  553;  49  U.S.C.  J3301 

and  14!()4,  diid  49  Cl'R  1.73, 

43  In  part  375.  revise  all  references  to 
"(Aimmission"  to  read  FMCSA"; 

"Interstate  Commerce  Commission  "  to 
read  "Federal  Motor  Carrier  Safetv 
.administration",  and  "ICC"  to  read 
"FMCSA." 

§375.1     [Amended] 

44  .Amend  §  375,l(bi(fl!  h\  removing 
the  number  "10102  "  and  adding,  in  its 
place.    13102." 

§375.2    [Amended] 

45,  Amend  45  375, 2(b)(1)  and  (b)(2)  bv 
removing  "Complianc  e  and 
Enforcement"  and  addiiii;  "  Knfon  onit'iit 
and  Complianc:e 

§375.5     [Amended] 

46,  Amend  §  375  5  in  the  iiitrodui  tiir\ 
text  of  paragraph  (a)  by  removing 

"mimunum"  and  adding  "minimum  " 

§375.17    [Amended] 

47,  Amend  §375  17(b)  b\  renKivini; 
"ICC'  and  adding,  in  its  place, 
FMCSA," 

§375.18    [Amended] 

48,  Amend  §  375,18  as  iollnws 

a.  Amend  paragraphs  (a)  and  |h!  h\ 
removing  Compliance  and  Enforcement 
and  adding  Enfor(  ement  and 
Compliance 

b.  Amend  paragraphs  (a)  and  (hi  In 
removing  the  number  '20423-()()01 
and  adding  "20590  " 

c.  Amend  paragraph  (b)  hv  removing 
"ICC"  and  adding,  in  its  plac  e.    IvSDf^T 


or  KX^MC!":  and  d'ith  a  iiii;  "Year  Ended 
December  31 ,  1 '4--^      ii.th'   lii'ading.  and 
adding  "'YEAH  i;\ni:]"  i)i  (,i  MBER  31. 
20—  " 

d.  .Amend  paragraphs  (b)  and  (c)  by 
remoxiiit;    !(  (    .Xiiiiual  Report"  and 
.-iddnii:   m  it-  pi.u.e.  "Annual 
I'rrfiiniuini  >'  Ki'port." 

PART  37&— LEASE  AND 
INTERCHANGE  OF  VEHICLES 

4'i  Ki'vise  the  authority  citation  for 
part  376  to  read  as  follows: 

Authority:  49  U.S.C.  13301  and  14102:  and 

49C;FK  1.73. 

50.  In  part  376.  revise  all  references  to 

FH\V.\"  to  read  "FMCSA." 

PART  377— PAYMENT  OF 
TRANSPORTATION  CHARGES 

51.  Revise  the  authority  citation  for 
part  377  to  read  as  follows: 

^uthoriH    49  U.S.C.  13101.  13301,  13701. 
13702.  1370b.  13707.  and  14101;  and  49  CFR 

1  73, 

§377.201     [Amended] 

52   Anit'iid  §  377.201(a)  by  removing 
"Federal  Highway  Administration"  and 
adding,  in  its  place.  "Federal  Motor 
Carrier  Saf>  t\  .Xiimiiistration." 

§377.215     [Amended] 

53.  .Amend  §  377.215  as  follows: 
a  Am<md  paragraph  (c)(2)  by 

rrilK'N  lUg  "of," 

t)  .-\nifiid  paragraph  (c)(3)(iii)  by 
rtnioMug    (  .  imnission  '  and  adding,  in 
its  place.    FMCSA." 

PART  378— PROCEDURES 
GOVERNING  THE  PROCESSING. 
INVESTIGATION,  AND  DISPOSITION 
OF  OVERCHARGE.  DUPLICATE 
PAYMENT.  OR  OVERCOLLECTION 
CLAIMS 

"i4   Revise  the  authority  citation  for 
part  378  to  read  as  follows: 

Authority:  49  Li  S.C.  13321.  14101,  14704 

and  1470S:  and  49  CFR  1  73 

PART  379— PRESERVATION  OF 
RECORDS 

55.  Revise  the  authority  citation  for 
part  TQ  tfi  read  as  follows: 

Aulhontv.  49  U.S.C.  13301,  14122  and 
;h;_      ,id'49  CFR  1.73. 

Appendix  A  to  Part  379 — [Amended] 

S()   .XiiK-nd  .Appendix  A  to  part  379, 
in  Item  K   (i\  removing  "Federal 
Highwa\  .\dministration"  and  adding. 
in  Its  pla(,c,    1  .■'!■  i-ii  Motor  Carrier 

Safet\  .\drr, iniv'ration." 
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PART  381— WAIVERS,  EXEMPTIONS, 
AND  PILOT  PROGRAMS 

57.  Revise  the  authority  citation  for 
part  381  to  read  as  follows: 

Authoritv:  49  U.S  C.  3n36(e)  and  31315; 

and  49  CFR  1  73 

58.  In  part  381: 

a.  Revise  all  references  to    FHWA 
read    FMCSA." 

b.  Revise  "Federal  Highway 
Administration"  to  read  "Federal  Motor 
Carrier  Safety  Administration"; 

c.  Revise  "Federal  Highway 
Administrator"  to  read  'Federal  Motor 
Carrier  Safety  Administrator"; 

d.  Revise  "Office  of  Motor  Carrier  and 
Highway  Safety"  to  read  "Federal  Motor 
Carrier  Safety  Administration":  and 

e.  Revise  "Office  of  Motor  Carrier 
Research  and  Standards "  to  read    Office 
of  Bus  and  Truck  Standards  and 
Operations". 

§381.200    [Amendedl 

59.  Amend  §  381  200(d)(31  bv 
removing  '385.21"  and  adding 

"390  19"  I 

§381.210    [Amended] 

60.  Amend  ^  381  210(c)f4]  bv 
removing  "level  a  safety"  and  adding 
"level  of  safety  " 

PART  383— COMMERCIAL  DRIVER'S 
UCENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

61.  Revise  the  authority  citation  for 
part  383  to  read  as  follows. 

Authoritv:  49  U.S  C.  31136.  31301  et  seq., 

and  31302;'and  49  CFR  1.73. 

§383.5    [Amended] 

62  Amend  §  383  5  as  follows: 

a.  Remove  the  words  "Federal 
Highway"  and  add.  in  its  place. 
"Federal  Motor  Carrier  Safety'   in  thf 
definition  of  Administrator 

b  Remove    FHWA"  and  add.  in  its 
place,  "FMCSA  "  in  the  definitions  of 
Commercial  drivers  license  information 
system  (CDLIS)  and  Disqualification 

§383.53    [Amended] 

63  Amend  «?  383  53  as  follows; 
a  Amend  paragraph  (b)(1)  by 

removing  "Si. 000  nor  more  than 
S2,500"'  and  adding  "Si. 100  nor  morp 
than  S2,750  " 

b.  Amend  paragraph  (b)(2)  by 
removing  "S2.500  nor  more  than 
510,000"  and  adding    S2.750  nor  more 
than  SI  1. 000, ■■ 

64.  Revise  §  383  72  to  read  as  follows: 


§  383.72    Implied  consent  to  alcohol 
testing. 

Any  person  who  holds  a  CDL  is 
considered  to  have  consented  to  such 
testing  as  is  required  bv  any  State  or 
jurisdiction  in  the  enforcement  of 
§§383.51(b)(2)(i)  and  392,5(aj(2)  of  this 
chapter  Consent  is  implied  by  driving 
a  commercial  motor  vehicle. 

65.  Amend  <?  383,73  as  follows: 

a.  Amend  paragraph  (a)(3)(iii). 
introductory  te.xt,  by  removing  the 
words  ",  when  it  is  determined  to  be 
operational  by  the  National  Highway 
Traffic  .Safety  Administrator." 

b.  Revise  paragraph  (a)(4)  to  read  as 
follows: 

§383.73    State  procedures. 

(a)  •    •    • 

(4)  Require  the  driver  applicant  to 
surrender  his/her  driver's  license  issued 
bv  another  State,  if  he/she  has  moved 
from  another  State 


§383.75    [Amended] 

66  Amend  *?  383, 75(aj{2)(i)  by 
removing    FHWA  "  and  adding,  in  its 
place,  "FMCSA." 

PART  384— STATE  COMPLIANCE 
WITH  COMMERCIAL  DRIVER'S 
LICENSE  PROGRAM 

67-68.  Revise  the  authority  citation 
for  part  384  to  read  as  follows: 

Authority:  49  U  S,C  31136   31301  f\  ^-q  . 
and  31.502:  and  49  CFR  1  73 

69,  In  part  384.  revise  all  references  to 
"FHWA  ■  to  read  "FMCSA"  and 
"Federal  Highway  "  to  read  "Federal 
Motor  Carrier  Safety   " 

§384.303     [Removed  and  Reserved] 

70.  Remove  and  reserve  §  384.303. 

§  384.305     [Amended] 

71  Amt'nii  *?  384  3n5(a)  hv  removing 
"Office  of  Motor  Ciarners" 

PART  385— SAFETY  FITNESS 
PROCEDURES 

72  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  113,  ,504  521(b)(5)(Al 
and  (b)(8),  5113,  31136.  31144  n502.and  49 
CFR  1.73. 

73.  In  part  385,  revise  all  references  to 
"FHWA"  and  "FHWA's"  to  read 
"FMCSA"  and  all  references  to  "Federal 
Highway  Administration"  to  read 
"Federal  Motor  Carrier  Safety 
Administration  '■ 

74,  ,-\mcnd  *^.iH5  14  as  follows: 

a.  Amend  paragraph  (b)  bv  removing 
"DOT"  and  .idding  "'"SDOT":  and  bv 


removing  "ICC  "  and  adding,  in  its 
place.  '  ICCMC. 

b.  Revise  paragraph  (c)  to  read  as 
follows: 

§  385.1 9    Safety  fitness  information. 

***** 

(c)  Requests  should  be  addressed  to 
the  Office  of  Data  Analysis  and 
Information  Systems  (MC  RIS),  Federal 
Motor  Carrier  Safety  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  The 
information  can  also  be  found  at  the 
SAFER  website:  http:// 
www.  safersys .  org. 


Appendix  B  to  Part  385 — [Amended] 

75.  Amend  paragraph  (d), 
introductory  text,  by  removing  "Office 
of  Motor  Carriers." 

PART  386— RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER,  BROKER,  FREIGHT 
FORWARDER,  AND  HAZARDOUS 
MATERIALS  PROCEEDINGS 

76.  The  authority  citation  for  part  386 
continues  to  read  as  follows: 

Authority:  49  l.S.C.  113.  chapters  5.  31. 
59,  131-141,  145-149.  311,  313,  and  313;  sec. 
206,  Pub.  L   106-159.  113  Stat.  1763;  and  49 
CFR  1,45  and  1  73, 

§386.37    [Amended] 

77.  Amend  §  386.37  by  removing  the 
word  "fequency  "  and  adding,  in  its 
place,  "frequency." 

78.  Revise  the  introductory-  text  of 
<»  386, 54(b)  to  read  as  follows: 

§  386.54    Administrative  law  judge. 

***** 

(b)  Power  and  duties.  The 
administrative  law  judge  has  power  to 
take  any  action  and  to  make  all  needful 
rules  and  regulations  to  govern  the 
conduct  of  the  proceedings  to  ensure  a 
fair  and  impartial  hearing,  and  to  avoid 
delay  in  the  disposition  of  the 
proceedings.  The  powers  of  the 
administrative  law  judge  include  the 
following: 


PART  387— MINIMUM  LEVELS  OF 
RNANCIAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

79.  Remove  the  authority  citations 
from  part  387.  subparts  C  and  D,  and 
revise  the  authority  citation  for  part  387 
to  read  as  follows: 

Authority:  49  use.  13101.  13301.  13906. 
14701,  31138.  and  31139;  and  49  CFR  1,73. 

80.  In  part  387: 
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a.  Revise  all  references  to  "Federal 
Highway  Administration"  to  read 
"Federal  Motor  Carrier  Safety 
Administration": 

b.  Revise  "FHWA"  to  read  "FMCSA"; 

c.  Revise  "FHWA's"  to  read 
"FMCSAs"; 

d.  Revise  "Interstate  Commerce 
Commission"  to  read  "Federal  Motor 
Carrier  Safety  Administration": 

e.  Revise  "Commission"  to  read 
"FMCSA": 

f.  Revise  "Commission's"  to  read 
"FMCSAs":  and 

g.  Revise  "ICC"  to  read    FMCSA"  and 
"ICC's"  to  read  "FMCSA's." 

§387.7    [Amended] 

81.  Amend  §  387  7(dl(3)  as  follou-s 

a.  Remove  "§  1043  5  of  this  title"  and 
add.  in  its  place.  "§  387.309  " 

b.  Remove  "part  385  of  this  title"  and 
add,  in  its  place,  "part  385  of  this 
chapter." 

§387.15    [Amended] 

82.  Amehd  §387  15  as  follows: 

a.  Amend  Illustration  1  and 
Illustration  II  bv  removing  the  words  "or 
the  ICC." 

b.  Amend  Illustration  I  by  removing 
the  following:  "and  the  Interstate 
Commerce  Commission  (ICC)  " 

c.  Amend  Illustration  II  by  remo\ing 
"49  use  10927  note"  and  adding,  in 
its  place.  "49  U.S.C.  13906." 

d.  Amend  Illustration  II  bv  removing 
the  following: 

"(3)  Rules  and  Regulations  of  the 
Interstate  Commerce  Commission 
(ICC)." 

§387.17    [Amended] 

83.  Amend  §  387. 1 7  as  follows: 

a.  Remove  "SlO.OOO "  and  add.  in  its 
place.  "SI  1.000." 

b.  Remove  "Associate 

c  Remove  "for  .Motor  Carriers." 

§387.41     [Amended] 

84.  Amend  §  387.41  as  follows: 

a.  Remove  "SlO.OOO"  and  add.  in  its 
place.  "SI  1.000." 
b  Remove  "Associate." 

c.  Remove  "for  Motor  Carriers." 

§387.301     [Amended] 

85  Amend  §  387.301(a)(1).  (b).  and  (c) 
as  follows: 

a.  Remo\e  "subchapter  II.  chapter 
105,  subtitle  IV"  and  add.  in  its  place. 
"Subtitle  IV,  part  B.  chapter  135" 

b.  Remove  "10927,  subchapter  II. 
chapter  109.  subtitle  IV"  and  add.  in  its 
place,  the  number  "13906." 

§387.307    [Amended] 

86.  Amend  §  387.307(c)  by  removing 
"Interstate  Commerce  Act"  and  adding, 
in  its  place.  "ICC  Termination  Act  " 


§387.311     [Amended] 

87.  Amend  §  387.3 life)  by  removing 
the  words  "or  the  Department  of 
Transportation  " 

§387.313    [Amended] 

88.  Amend  §  387.313  as  follows: 

a.  Amend  paragraph  (a)(3)  by 
removing  "§  1043, 2(c)"  and  adding,  in 
its  place.  "§387. 303((:)' 

b.  Amend  paragraph  (a)(5)  by 
removing  "§  1043.2(b)(1)"  and  addinu 
in  its  place.  "§387  303(b)(1).  ' 

c.  Remove,  at  the  end  of  §  387.313,  the 
following: 

"Cross  Reference;  For  forms 
prescribed,  see  §  1003(b)  of  this 
chapter " 

§387.321     [Amended] 

89.  Amend  t;  387  3J1  h\'  removing  the 
words  "this  Commission'  and  adding, 
in  its  place,  the  words    the  FMCSA." 

90.  Revise  §  387.323(c),  introductor\- 
text,  to  read  as  follows; 

§387.323     Electronic  filing  of  surety  bonds, 
trust  fund  agreements,  certificates  of 
insurance  and  cancellations. 

*         *         ♦         «  • 

[c]  Filings  mav  be  transiiiitti'ii  nnline 
via  the  Internet  at;  http     fiiUd- 
li.volpe  dot.go\  or  via  ,-\merKdn 
Standard  ('ode  Information  Inten  hange 
l.\SCII),  Al!  ASCI!  transmission  must  be 
in  fixed  format.  i,e  .  al!  rci  ords  must 
have  the  same  number  of  fH'l(is  and 
same  length.  The  re(;ord  laMuit'.  for 
.XSCII  electronic  trans<i(  tioii'-  art' 
described  in  the  tnllowini;  t,i!)ie: 


PART  388— COOPERATIVE 
AGREEMENTS  WITH  STATES 

91  Revise  the  authorifv  citation  for 
part  388  to  read  as  follows. 

.\uthorin':  49  U.S.C.  113  and  502:  49  CFR 

1.73. 

92  In  part  388,  revise  all  rcfiTi'iices  to 
"Federal  Highwav  Administration    to 
read  "Federal  Motor  Carrier  Safety 
.^dministration":  "Regional  Director  of 
Motor  Carrier  Safetv    to  read    Division 
.Administrator  or  State  Director." 

§388.1     [Amended] 

93  Amend  §  38H  1  by  remov  iiK  !ii' 
number  "20591  '  and  addinu  tlic 
number  "20590  " 

§  388.5     [Amended] 

94  Amend  §388  5la)  b\  reinn\ing 
"Office  of  Motor  Carriers    . 


PART  389— RULEMAKING 
PROCEDURES— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS 

95  Revise  the  authority  citation  for 
fart  <HM  to  read  as  follows: 

.\ulhnrity:  49  U.S.C.  113.501  et  seq  . 
311(11  '.:  -.f'q.,  31138,  31139,  31301  et  seq  . 
and  31502;  42  U.S.C.  4917;  and  49  CFR  1.73 

96.  In  part  389,  revise  all  references  to 
"Federal  Highway"  to  read  "Federal 
Motor  Carrier  Safety," 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS 
GENERAL 

97.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13301.  13902,  31132, 
31133,  31136,  31502,  31504:  sec.  204,  Pub.  L 
104-88,  109  Stat  803.  941  (49  U.S.C.  701 
note):  and  49  CFR  1.73. 

98.  In  part  390: 

;  K-  \  ;-^'  .il!  references  to  "Regional 
Uiieetor  ut  Motor  Carriers  '  to  read 
"FMCSA  Field  Administrator"; 

h  Revise  "Federal  Highway"  to  read 
Federal  Motor  Carrier  Safety";  and 

c.  Revise  "FHWA"  to  read  "FMCSA." 

§390  5     [Amended] 

99  Amend  §  390  5  as  follows: 

a.  Removp  "rpeion"  and  add,  in  its 

place,  "gei  ti HI  r.ical  area"  in  paragraph 

(1),  in  the  detinuion  of  FmerRem  v 
b  Remove  the  words    :  ,  ;;i'   i  MWA 

in  4M  ( :VR  part  372,  subpart  B.  The 

descriptions  are  printed"; 

c.  Remove  "§  391.2(d)"  and  add.  in  its 
[  !,)(  p     t;  ^i;  h^    in  the  definition  of 
Fxempt  intrai  ity  zone. 

d.  K'  n,    . '  the  words  "Interstate 
Comment'  l.ommission  (ICC)  under  49 
use  10526"  and  add.  in  its  place, 
"Feder  i!  Motor  Carrier  Safety 
Admiuibtration  (FMCSA)  under  49 
U.S.C.  13506"  in  the  definition  of 
Fxempt  motor  (  arrier. 

I    Kini  \i     I  i  lector  of  the  Office  of 
Motor  C^arriers    and  add,  in  its  place, 
"Field  Administrator";  and,  remove 
"region"  and  add  "area"  in  the 
definition  of  Regional  Dim  tor  of  Motitr 
Carriers 

§390  16    [Amended] 

!(»n  Remove  "%"  from  "§4  .jm(i  it. 
|Reser\edI 

§390  19     [Amended] 

(Hia.  Remove  paragraph  (a)(4)  of 

X    "»!)   19. 

PART  391— QUALIFICATIONS  OF 
DRIVERS 

101.  The  authority  citation  for  part 
391  continues  to  read  as  follows: 
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Authority:  4U  I'.S.C.  J22  504.  31133, 

!1  i;i6.  and'!  1502;  49  CFR  1  73^ 

102.  In  part  391: 

d  Revise  all  references  to  "FHWA  '  to 
read  "FMCSA":  and 

b.  Revise  "Federal  Highway 
Administration'  to  read  'Federal  Motor 
Carrier  Safetv  Administration". 

§391.31     [Amended] 

103.  Amend  ^  391.31(f]  b\-  removing 
"19"  and  adding    20  ' 

§391.47    [Amended]  I 

104.  Amend  §  391  47.  paragraphs  (c). 
(d)(1),  (d)(2)  and  (fl  bv  removing  "Office 
of  Motor  Gamer  Research  and 
Standards"  and  adding,  in  its  place, 
■'Office  of  Bus  and  Truck  Standards  and 
Operations  (MC  PSD)  " 

§391.51     [Amended] 

105.  Amend  ^  391.51(b)(8)  bv 
removing  "Regional  Director  of  Motor 
Carriers  '  and  adding,  in  its  place, 
■'Field  Administrator.  Division 
Administrator,  or  State  Director 

PART  392— DRIVING  OF  COMMERCIAL 
MOTOR  VEHICLES 

106.  Revise  the  authority  citation  for 
part  392  to  read  as  follows: 

.Authoritv:  49  f  S  C    ill  if.  jnd  31502:  and 

49  CFR  1  73, 

§392.2    [Amended] 

107.  Amend  §  392.2  by  removing 
"Federal  Highway  .Administration"  and 
adding  in  its  place.    Federal  Motor 
Carrier  Safetv  .\dministration." 

§392.5    [Amended] 

108.  Amend  ^  392  5(d)(2)  and  fe)  as 
follows: 

a.  Remove  'Regional  Director  of 
Motor  Carriers  for  the  Region"  and  add, 
in  its  place.   "Division  .Administrator  or 
State  Director  for  the  geographical  area"; 

b  Remove  "Regional  Director  of 
Motor  Carriers"  and  add.  in  its  place, 
"Division  .Administrator  or  State 
Director",  and 

c.  Remove  '.Associate  " 

§392.7    [Amended] 

109  .Amend  4»  392  7  bv  r<'moving 
"thereof  shall  have  satisfied  himself/ 
herself  and  adding,  in  its  place,  "is 
satisfied  '" 

PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATION 

110,  The  authf)rit\  c;itdtion  tor  [iirt 
393  continues  to  read  as  follows: 

.Authority:  s»(    1041(b)  ul  i'uijiii.  Law  102- 
240.  105  St,il    1914;  49  U.S.C.  31136  and 
,(1502.  49  CFR  1  7  3. 


111.  In  part  393.  revise  all  references 
to  "Federal  Highwav  .Administration"  to 
read  "Federal  Motor  Carrier  Safety 
Administration"  and   "FHWA"  to  read 
"•FMCSA." 

§  393.47    [Amended] 

112.  Amend  §393.47  bv  removing 
"lining  n  every"  and  adding,  in  its 
place,  "'lining  in  mpry." 

§  393.80     [Amended] 

1  13.  .Amend  «)  393.80(bj(3j  bv 
removing  "(49  U.S.C.  3102:  49  CFR 
1  48). 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

114.  Revise  the  authority  citation  for 
part  395  to  read  a.s  follows: 

.Authority:  49  U.S.C.  31133.  31  H6.  and 
31502;  sec.345  of  Pub.  L.  104-59,  109  Stal 
568,  613;  and  49  CFR  1.73. 

115.  In  part  395,  revise  all  references 
to  "Federal  Highwav  Administration"  to 
read  "Federal  Motor  Carrier  Safety 
.Administration  "  and  "FHWA"  to  read 
"FMCSA." 

§395.3     [Amended] 

116.  .Amend  ^,595, 3(a).  introductory 
text,  by  removing    395.1(1)"  and  adding, 
in  its  place,  "395. l(h}." 

§395.13    [Amended] 

117.  Amend  §  395.13(c)(2)  by 
removing  "Regional  Director  of  Motor 
Carriers"  and  adding,  in  its  place. 
"Division  Administrator  or  State 
Director." 

PART  396— INSPECTION.  REPAIR, 
AND  MAINTENANCE 

1 IH.  Revise  the  authority  citation  for 
part  396  to  read  as  follows: 

Authority:  49  U..S.C.  31133,  31136.  and 

31502:  and  49  CFR  1.73. 

119.  In  part  396,  revise  all  references 
to  "FHWA"  to  read  "FMCSA." 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVING 
AND  PARKING  RULES 

120.  Revise  \he  authority  citation  for 
part  397  to  read  as  follows: 

Authority:  49  U.S.C.  322:  49  CFR  1.73 
Subpart  A  also  issued  under  49  U.S.C.  3n.3fi 
and  31502;  Subparts  C,  U.  and  E  also  issued 
under  49  U.S.C.  5112  and  5125 

121.  In  part  397.  revise  all  references 
to  "Federal  Highwav"  to  read  "Federal 
Motor  Carrier  Safetv'  and  "FHWA  "  to 
read  "FMCSA." 


§397.71     [Amended] 

122.  Amend  §397.71.  in  footnote  1, 
by  removing  "Safety  Technology  and 
Information  Management  Division, 
HHuS-10"  and  adding,  in  its  place, 

"Office  of  Enforcement  and  Compliance 
(MC-ECH)." 

§397.73    [Amended] 

123.  Amend  §  397.73(b)  by  removing 
"HHS-30"  and  adding,  in  its  place, 
"Office  of  Enforcement  and  Compliance 
(MC-ECH)." 

§397.75    [Amended] 

124.  Amend  §  397.75(b)(1)  by 
removing  "HCC-10,  Docket  Room. 
Hazardous  Materials  Routing  Dispute 
Resolution  Docket"  and  adding,  in  its 
place.  "Office  of  the  Chief  Counsel 
(MC-CC)." 

125.  Amend  §  397.101  by  revising  the 
introductory  text  of  paragraph  (g)  to 
read  as  follows: 

§  397.101     Requirements  for  motor  carriers 
and  drivers. 

***** 

(g)  Except  for  packages  shipped  in 
compliance  with  the  physical  security 
requirements  of  the  U.S.  Nuclear 
Regulatory  Commission  in  10  CFR  part 
73.  each  carrier  who  accepts  for 
transportation  a  highway  route 
controlled  quantity  of  Class  7 
(radioactive)  material  (see  49  CFR 
173.401(1)),  must,  within  90  days 
following  the  acceptance  of  the  package, 
file  the  following  information 
concerning  the  transportation  of  each 
such  package  with  the  Office  of 
Enforcement  and  Compliance  (MC- 
ECH).  Federal  Motor  Carrier  Safety 
Administration.  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001: 


126.  Revise  §39: 
read  as  follows: 


.103(c)  and  (d)  to 


§  397.1 03    Requirements  for  State  routing 
designations. 

***** 

(c)  A  State-designated  route  is 
effective  when — 

(1)  The  State  gives  written  notice  by 
certified  mail,  return  receipt  requested, 
to  the  Office  of  Enforcem.ent  and 
Compliance  (MC-ECH),  Attn:  National 
Hazardous  Materials  Route  Registrv.  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

(2)  Receipt  thereof  is  acknowledged  in 
writing  by  the  FMCSA. 

(d)  A  list  of  State-designated  preferred 
routes  and  a  copy  of  the  "Guidelines  for 
Selecting  Preferred  Highway  Routes  for 
Highway  Route  Controlled  Quantity 
Shipments  of  Radioactive  Materials"  are 
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available  upon  request  to  Office  of 
Enforcement  and  Compliance  (MC- 
ECH).  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

§397.205    [Amended] 

127.  Amend  §  397.205(b)(1)  by 
removing  "HCC-10  Docket  Room,"  and 
adding,  in  its  place.  "Office  of  the  Chief 
Counsel  (MC-CC)." 

§397.213    [Amended] 

128.  Amend  §  397.213(b)(1)  by 
removing  " HCC-10  Docket  Room"  and 
adding,  in  its  place.  "Office  of  the  Chief 
Counsel  (MC-fcC)." 

PART  398— TRANSPORTATION  OF 
MIGRANT  WORKERS 

129.  Revise  the  authority  citation  for 
part  398  to  read  as  follows: 

Authority:  49  U.S.C.  31.501  and  31n02,  and 
49CFR  1.73. 

130.  In  part  398,  revise  all  references 
to  "Federal  Highway  Administration"  to 
read  "Federal  Motor  Carrier  Safety 
Administration." 

PART  399— EMPLOYEE  SAFETY  AND 
HEALTH  STANDARDS 

131.  Revise  the  authority  citation  for 
part  399  to  read  as  follows: 

Authority:  49  I'.SC.  31.i02:  and  49  CFR 
1  73, 

132.  Amend  Appendix  B  as  follows: 

a.  Remove  all  references  to  "Federal 
Highway  Administration"  and  add.  in 
its  place  "Federal  Motor  Carrier  Safety 
Administration"; 

b.  Remove  all  references  to  "FHWA" 
and  add.  in  its  place,  "FMCSA"; 

c.  Remove  all  references  to  "Office  of 
Motor  (Carriers"  and  add,  in  its  place, 
"Federal  Motor  Carrier  Safety 
Administration"; 

d.  Remove  all  references  to  "Associate 
Administrator  for  Motor  Carriers"  and 
add.  in  its  place,  "Administrator";  and 

e.  Revise  paragraph  3: 

f.  Revise  the  authority  citation 
following  paragraph  4. 

The  revisions  read  as  follows: 

APPENDIX  B  TO  SUBCHAPTER  B— 
SPECIAL  AGENTS 

***** 

3.  Definition  of  Special  Agent.  Special 
agents  are  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  employees 
who  are  identified  by  credentials  issued 
by  the  FMCSA  authorizing  them  to 
enforce  42  U.S.C.  4917  and  to  exercise 
relevant  authority  of  the  Secretary'  of 
Transportation  under  49  U.S.C.  113. 
chapters  5,  51.  57,  131-149,  311,  313, 
and  315  and  other  statutes,  as  delegated 


to  FMCSA  by  49  CFR  1.73,  and  under 
regulations  issued  on  the  authoritv  of 
those  statutes.  Special  agents  are 
authorized  to  inspect  and  (:op\  ret ords 
and  to  inspect  and  examine  land, 
buildings,  and  equipment  in  the  mannt^r 
and  to  the  extent  provided  by  law 
4.  *  *  * 

■■(49  U.S.C  504.  5121.  14122,  31502  and 

31503;  and  49  CFR  1  7  I)." 

APPENDIX  F  TO  SUBCHAPTER  B— 
COMMERCIAL  ZONES 

133.  Amend  Appendix  F  as  follows 

a.  Revise  the  note  at  the  beginning  of 
appendix  F  to  read  as  follows: 

"Note:  The  texl  of  these  definitions  is 
identical  to  the  le.xt  of  49  CFR  Pari  1048. 
revised  as  of  Ortober  1 ,  ]9"5,  which  is  no 
longer  in  print." 

b.  Amend  Sec  3  St   Louis,  Mn  -East 
St.  Louis.  Ill  by  removing 

'easternboundaries"  and  adding,  in  Us 
place,  'eastern  boundaries." 

c.  Amend  Sec.  4  Washington  DC.  in 
the  second  paragraph.  b\  remuxing 
'extendingnortheasterly"  and  adding,  in 
its  place,  'extending  northeasterly'  .  and 
removing  "thencenortherly  '  and 
adding,  in  its  place,  "thenrt'  norther! v 

Appendix  G  to  Subchapter  B — 
Minimum  Periodic  Inspection 
Standards 

134,  Amend  Appendix  Gto 
Subchapter  B  bv  revising  all  references 
to  "FHWA"  to  read  "FMCSA." 

issued  on:  .Sepjtember  2.5,  2001. 
Stephen  E.  Barber. 

.-^ssoi  inti  Administrator  for  Enforcement  and 

Proiiram  Di'ln  en' 

|FR  UcH    01-244  <2  Filed  9-28-01;  8:45  am] 

BILUNG  CODE  4910-EX~P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Doclcet  No.  001226367-0367-01;  I.D 
092401 G] 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  End  of  the 
Primary  Season  and  Resumption  of 
Trip  Limits  for  the  Shore-liased  Fishery 
for  Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFSI,  National  Oceanic  Awd 
Atmospheric  Administration  (NCJAAi. 
Commerce. 


ACTION:  Fishing  restrictions;  request  for 

(  omments. 

SUMMARY:  NMFS  a^^ounces  the  end  of 

the  2001  priman'  season  for  the  shore- 
based  fisfn'r\  tor  !'.t(  ific  whiting 
(whiting!  and  rt  sumption  of  per-trip 
limits  at  8  pin   li  n  .il  time  (l.t.) 
September  2*v  jitii:    f)€cause  the  shore- 
based  allowani  >■  i^  [irojected  to  be 
reached  This  action  is  intended  to  keep 
the  har\-pst  nf  whitine  at  the  2001 
allocatKin  hncl- 

DATES:  Kfft'i  ii\i  f;    ni  8  p.m.  September 
26,  2001.  until  lilt  <  ffiTtivedateof  the 
2002  specification  ami  ;Manageraent 
measures  for  the  Pacific  Coast 
groundfish  fishfT\  that  will  he 
published  in  ttic  Federal  Register, 
unless  modified,  superseded  or 
rescinded  ("omments  will  be  accepted 
thniugh  {)(  tnhcr  '.  »>    JdlH 
ADDRESSES;  Siil)init  ,  : ::;,  :;;r-,N  to  D. 


KnixTt  Li'hn 


Northwest 


RfgiifM  .Ri'giiTi.il  ,\ilministrator).  NMFS, 
7f)0()  .Sand  I'um!  \Va\  NE.,  Seattle.  WA 
981 15-0070;  or  Rod  Mclimis,  Acting 
Rpgidna!  .\dniinistrator.  Southwest 
Kegifin   NMF.S   501  West  Ocean  Blvd., 
.Suit.'  4200  Lnnt;  B'Mch,  CA  90802- 
421, < 

FOR  FURTHER  INFORMATKDN  CONTACT; 
Becky  Renkn  at  2i)h--n2b-6110. 
SUPPLEMENTARY  INFORMATION:  This 
aitinn  is  aiithnn/.iHi  f)\  rt-guiations 
implementing  the  Pacific  Coast 
Croundfish  Fi'-h<'r\  Minagement  Plan 
(FMP).  u  hi!  h  i;  '\  >  iii-  '.W'-  groundfish 
fishtT\  iifi  Wasji.iic'i  ill,  C)regon.  and 
Cahlurnia,  t)ii  !,,ii^..!r\  1 1 ,  2001  (66  FR 
2338),  the  le\':.     ^,,     a  .ible  biological 
catch  (ABC    M,.   ,:;-i,:;.uni  yield  (OY) 
and  the  ( i  niiinT!  i,.;  i  i>    the  OY  minus 
the  tribal  allocation)  for  U.S.  harvests  of 
whitinc  wen^  annniinced  in  the  Federal 
Register  Fir20(ii  t lie  whiting  ABC  and 
OV  arc  mn  4i)(i  metric  tons  (mt)  and  the 
Lonimercidl  U\  is  162,900  mt. 

Regulations  at  50  CFR  660.323  (a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  non-tribal  catcher/ 
processor,  mothership,  and  shore-based 
sectors  of  the  whiting  fishen*.  The 
catcher/processor  sector  is  composed  of 
vessels  that  harvest  and  process 
whiting.  The  mothership  sector  is 
composed  of  motherships.  and  catcher 
\  rssels  that  har\'est  whiting  for  deliver*- 
!    innthi'iships.  Motherships  are  vessels 
ttiai  jJiiK  ess,  but  do  not  har\'est.  The 
sdirisidc  sector  is  composed  of  vessels 
that  har\  est  whiting  for  delivery  to 
shoreside  processors.  Each  of  these 
sectors  receives  a  portion  of  the 
commen  lal  f  ^>    In  2001 ,  the  catcher/ 
procpssnr^  ni  >   wt^.d  34  percent. 
motht  rshi}!s  rci  iived  24  percent,  and 
thr  >fi(  re-based  sector  received  42 
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percent.  When  applied  to  the 
commercia!  OY  for  2001.  this  resulted 
in  the  foUowine  allocations:  S-T.^'iSB  mt 
for  the  c  dtcher  procei.snrs.  ?9.0'^fi  mt  for 
the  mntherships.  and  68,418  mt  for  the 
shore-based  sector 

N'NfFS  announced  the  end  of  the  2001 
primary  season  for  the  shore-based 
Pacific  whiting  fisher\-  at  noon  August 
21.  2001.  because  the  shore-based 
allocation  was  pro|ected  to  be  reached  at 
that  time.  The  regulations  at  50  CFR 
660.323  (a)(3j(i)  describe  tht'  primarv 
season  for  the  shore-based  sector  as  the 
period(s)  when  the  large-scale  target 
fisherv'  is  conducted   Before  and  after 
the  primarv  seasons,  per-tnp  limits 
under  *?  660.323  (b)  are  in  effect  for 
whiting. 

On  August  31.  2001.  NMFS  received 
notification  from  the  tribal  fishery 
participants  indicating  that  10.000  mts 
of  the  tribal  allocation  was  not  e.xpected 
to  be  harvested  before  the  ^nd  of  the 
fishing  vear.  As  a  result,  on  Septemh^-r 
20.  2001  (66  PR  48370).  NMF.S 
announced  the  reapportionment  of  the 
10.000  mt  surplus  whiting  from  the 
tribal  allocation  to  the  catcher/ 
processor,  mothership,  and  shore-based 
sectors.  The  catcher  processors  received 
an  additional  3.400  mt  (34  percent),  the 
motherships  received  an  additional 
2,400  mt  1 24  percentj.  and  the  >,hnri'- 
baseci  spc  tor  received  an  ddflition.il 


4,200  mt  (42  percent).  To  provide  the 
shore-based  participants  access  to  the 
reapportioned  whiting,  the  primary 
season  for  the  shore-based  whiting 
fishery  resumed  at  noon  .September  17. 
2001.' 

The  best  available  information  on 
September  24,  2001 .  indicates  that 
71,092  mt  had  been  taken  through 
September  23,  2001.  and  that  the  72,618 
mt  (68.418  mt  +  4.200)  shore-based 
allowance  would  be  reached  bv  8  p.m. 
l.t,  .September  26,  2001.  This  Federal 
Register  document  announces  the  date 
that  the  primarv  season  for  the  shore- 
based  sector  ends,  and  that  per-trip 
limits  are  imposed.  The  per-trip  limit  is 
intended  to  accommodate  small  bait  and 
fresh  fish  markets,  and  bycatch  in  other 
fisheries.  To  minimize  incidental  catch 
of  chinook  salmon  by  vessels  fishing 
shoreward  of  the  100-fm  (183-m) 
contour  in  the  Eureka  area,  at  any  time 
during  a  fishing  trip,  a  limit  of  10.000 
lb  (4.536  kg)  of  whiting  is  in  effect  year- 
round  (unless  landings  of  whiting  are 
prohibited). 

NMFS  Action 

For  tlu'  ff'asons  statod  above,  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323  (a)(4){iii)(C).  NMFS  herein 
announces: 

Effective  8  p.m.  l.t.  September  26. 
2001,  no  more  than  20  000  lb  (9.072  kg) 


of  whiting  may  be  taken  and  retained, 
possessed  or  landed  by  a  catcher  vessel 
participating  in  the  shore-based  sector 
of  the  whiting  fishery.  If  a  vessel  fishes 
shoreward  of  the  100  fin  (183  m) 
contour  in  the  Eureka  area  (43-  40-30' 
N.  lat.)  at  any  time  during  a  fishing  trip, 
the  lO.OOO-lb  (4.536  kg)  trip  limit 
applies,  as  announced  in  the  annual 
management  measures  at  paragraph  IV. 
B(3)(c)(ii). 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authority  of  50  CFR 
660.323  (a){4)(iii)(C)  and  is  exempt  from 
review  under  Executive  Order  i2866. 

Authority:  IR  L'  S.C   1801  ft  scq. 
Dated:  Sfptembpr  ^(■>.  2001. 
Bruce  C.  Morehead. 

Acting  Director.  Otticp  nf  Switainnhle 
Fi'ihfrif's.  Xational  Marine  Fi'^hcries  Senice. 
•VK  \)o<  ,  01-244't8  Fi!"'i  'i-Ti-^m     )  -"  "m! 
BILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  240 

[Release  No.  34-44845;  File  No.  S7-14-01] 
RIN  3235-AI23 

Request  for  Comment  on  the  Effects  of 
Decimal  Trading  in  Subpennies; 
Extension  of  Comment  Period 

AGENCY:  Securities  and  E.\r:hdngo 

Commissinn. 

ACTION:  Concppt  releas*':  cxtonsum  of 

comment  period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commissuin")  puhlished 
in  the  Federal  Register  on  lulv  24.  2001 
(66  FR  ;1839())  A  concept  release  seeking 
comment  on  the  impact  on  fair  and 
orderly  markets  and  in\estor  protection 
of  trading  and  potentially  quoting 
securities  in  an  increment  of  less  than 
a  penny.  The  original  comment  ()eriod 
ended  September  24.  2001   The  new 
deadline  for  submitting  public 
comments  is  November  2.3.  2001 
DATES:  Comments  must  be  re(;ei\ed  on 
or  before  November  23,  2001. 
ADDRESSES:  FVrsons  wishing  to  submit 
written  comments  should  send  three 
copies  to  lonathan  G  Katz.  Sec  ret  a  r\. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V.,  Washington.  DC 
20,549-0609.  Comments  also  mav  oe 
submitted  electronically  at  the  following 
E-mail  address:  rule-commcnts'QSfc  gov. 
All  comment  letters  should  refer  to  File 
No.  S7-14-01.  Comments  submitted  by 
E-mail  should  include  this  file  number 
in  the  subject  line.  Comment  letters 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:'/ 
www. sec. gov).' 


FOR  FURTHER  INFORMATION  CONTACT:  .\n\ 
of  the  following  attorne\s  m  the 
Division  of  Market  Regulation. 
Securities  and  Exchtinge  Commission, 
430  Fifth  Street.  NW  ,  Washington.  DC 
20549-1001;  [ames  Bngagliano,  Jo  Anne 
Swindler.  (Gregory  Dumark.  or  Kevin 
Campion  at  (202)  942-0772;  Alton 
Har\e\'.  Patric;k  Io\(;e,  or  [otiii  Roeser  at 
(202)942-0154, 

SUPPLEMENTARY  INFORMATION;  On  iulv 
24,  2001.  the  (>)mml^•^lll^  putiii-)i>M]  ;:i 
the  Federal  Register  a  ron(  ept  reiea^'' 
seeking  comment  on  the  ,•(((■(  ts  of 
subpenn\  prices  on  market 
trans[)arenc\'.  on  the  operation  and 
t'ffet  ti\-eness  of  Commission  .inii  -''If- 
regulatorv  organizations  rules  that  .ire 
dependent  on  trading  or  quoting  pru  <• 
differentials,  and  on  automated 
systems. -^  The  deadline  for  submitniig 
public  comments  established  bv  the 
concept  release  was  September  24. 
2001 ,  In  view  of  tiv  market  (il^ru[1tlon 
caused  b\-  the  attacks  of  Septt:ii!ii'r  11 , 
2001.  and  in  resp(mse  to  requi--,:s  imm 
cnmmenters  for  more  time  to  address 
the  issues  raised  in  the  (  oiu  e[)t  release. 
the  Commission  believe>  that  it  is 
appropriate  to  extend  the  comment 
jieriod  to  November  23.  2001.' 

M\  the  Commission, 
Dated:  September  25.  2001. 
Man;arel  H.  Mt.Farland, 

/»•■;«(, .'\  ,S.'/  .•,  !,ir\ 
i  K  [1 ...    (1 1-J4470  Filed  9-28-01:8:45  ami 

BILLING  CODE  8020-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  155  and  156 

46  CFR  Part  32 

[USCG-2001-9046] 

RIN2115-AG10 

Tank  Level  or  Pressure  Monitoring 
Devices 

agency:  Coast  Cuiard.  DOT. 


'  Pcrsfinal  idfiititying  infnrnidtRin.  sui  h  .is  rianirs 
or  e-mail  addressfs.  will  mil  bf  t'diled  frum 
elprtroiiic  siibmis.'ii(-m,  .Suhmil  onl\  inforinatiuii 
ttiat  \i)u  wish  t')  make  niibli'  Iv  a\ailable. 


Sii  uMiii's  I  \i  h,!n.,j.  .\(  I  Release  No.  44568  duly 
r    join  I   ht   (  K  18  i>J,  .iluly  24.  2001), 

I  .  i:ini.'i:'."s  ':i,i'.  \>  ish  to  review  the  reports  on 

dec  iiii.ii  ![ii(ii.-in.  M'.iti'  Hi  r.-i  •  i,'>,  fded  with  the 
Oiinniissmr,  h\  I.'i.'  '  \.  ti,ii!i..-^  ,i;,.!  the  NASD. 
\\  hi(  h  prov  idc  soiiu'  dat.i  and  .Iim  iission  of 
suh(«>nnv  inarkit  activitv  Tlic  reports  are  in  File 
\i.   4-1,10 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  December  of  2000,  the  U.S. 
(.AiLiit  oi  Appeals  for  the  District  of 
Columbia  Circuit  ruled  that  the  Coast 
Guard  must  promulgate  a  regulation  for 
tank  vessels  to  use  tank  level  or  pressure 
monitoring  (TLPM)  devices  as  mandated 
by  the  Oil  Pollution  Act  of  1990  (OPA 
90),  We  are  of  the  opinion  that  these 
regulations  must  apply  in  some  manner 
to  single-hull  tank  vessels.  Within  this 
notice  of  proposed  rulemaking,  we 
present  eight  proposed  regulatory 
.  options  and  regulatory  text  for  each 
option  regarding  minimum  standards 
for  the  performance  and  use  of  these 
devices  on  single-hull  tank  ships  and 
single-hull  tank  barges  carrying  oil  as 
cargo.  Due  to  the  extreme  variance  in 
impact  to  the  classes  of  tank  vessels 
subject  to  this  proposed  rule.  and. 
taking  into  account  the  cost- 
effectiveness  ratio  relative  to  the  other 
significant  OPA  90  regulations,  we  are 
also  soliciting  comments  on  financial, 
energy,  safety,  and  environmental 
considerations.  The  Coast  Guard  is 
seeking  information  from  commenters 
in  order  to  select  the  best  alternative  for 
the  final  rule.  In  accordance  with  the 
Administrative  Procedure  Act.  once  we 
receive  and  evaluate  the  public 
comments  from  this  notice,  we  intend  to 
implement  this  statutory  mandate 
through  some  form  of  these  proposed 
regulations  as  the  final  rule.  However, 
in  view  of  the  cost -effectiveness  ratios  of 
the  alternatives,  as  well  as  the  numerous 
!   .;ijirt ments  throughout  OPA  90  to 
n  purl  back  to  Congress  on  the  impacts 
of  this  legislation,  Coast  Guard  will 
share  with  Congress  any  information 
provided  by  the  public  that  addresses 
the  reasonableness  of  implementing  the 
statute. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  November  30, 
2001. 

ADDRESSES:  To  make  sure  that  your 
(  oiMiuents  and  related  material  are  not 
entered  more  than  once  in  the  docket, 

)  n  ,ts.  Mitii.:!  them  by  only  one  of  the 

iulluV\  .liK   llli'illls. 

(1)  H\  iiiriii  to  the  Docket  Management 

F,i(  ilit\   1  M  r.  rnrsi  -qo46),  U.S. 
l)"}iartnu'!i!  ' -t  I  !,i;.-i.ortation,  room  PL- 
401.  400  S.  v-'iitti  Mi.H.t  SW., 
Washiiigto!,   i)(    J0,')90-0001. 

(2)  H\  (ieliv(r\  to  room  PL-401  on  the 
Plaza  le\t'l  i.f  til.  Ndssjf  Building.  400 
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Seventh  Street  S\V..  Washington.  DC. 
between  9  a.m.  and  5  p  m  .  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202-493-22.51 

(4)  Electronicallv  through  the  Web 
Site  for  the  Docket  Management  System 
at  http:"dms.dot  gov 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  matenal 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW.,  Washington.  DC.  between  9  a.m. 
and  5  p.m  ,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http/ 
/dms  dot.sov 

FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  have  general  questions  on  this 
proposed  rule,  call  Lieutenant 
Commander  Glen  Mine.  Proiect 
Manager.  Standards  Evaluations  and 
Analysis  Division  (G-MSR-1),  Coast 
Guard,  telephone  202-267-1303  For 
technical  questions  concerning  the 
performance  standards  for  TLPM 
devices  call  Dolores  Mercier.  Project 
Manager,  Engineering  Systems  Division 
(G-MSE-3).  Coast  Guard,  telephone 
202-267-0658.  If  vou  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard.  Chief. 
Dockets.  Department  of  Transportatmn, 
telephone  202-366-5149 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2001-9046), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  bv 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8'  • 
by  11  inches,  suitable  for  copying  and 
electronic  hling.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 


envelope  We  will  ( rjnsider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 

this  proposed  rule  in  view  of  them. 

Public  Meeting 

A  public  meeting  will  be  held  from  9 
a.m.  to  4  p.m  on  November  6,  2001  in 
room  6200-6204.  TTS  Department  of 
Transportation.  Nassif  Building.  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001.  This  meeting  may  close 
e.irlv  if  all  business  is  finished. 

Persons  who  are  unable  to  attend  the 
public  meeting  are  encouraged  to  send 
written  comments  to  Docket 
Management  Facility  as  directed  under 
ADDRESSES  during  the  comment  period. 

Regulatory  History 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  Public  Law  101-380.  directed  the 
Coast  Guard  to  promulgate  a  number  of 
regulations,  including  a  variety  of 
standards  for  the  design  and  operation 
of  equipment  to  reduce  the  number  and 
severity  of  tank  vessel  oil  spill 
incidents.  Section  4110  of  OPA  90 
mandates  that  the  Oiast  Guard:  (1) 
establish  standards  for  devices  that 
measure  oil  levels  in  cargo  tanks  or 
devices  that  monitor  cargo  tank  pressure 
level,  and  (2)  issue  regulations 
establishing  requirements  concerning 
the  use  of  these  devices.  Functionally, 
these  tank  level  or  pressure  monitoring 
(TLPM)  devices  measure  changes  in 
cargo  volume,  thereby  detecting 
possible  oil  leaks  into  the  marine 
environment 

In  May  of  1991,  the  Coast  Guard 
published  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (56  FR  21116) 
that  solicited  public  comments  relating 
to  TLPMs  on  tank  vessels  carrying  oil. 
We  received  20  comments. 

In  August  of  1992.  the  Volpe  National 
Transportation  Systems  Center 
completed  a  feasibility  study  (Volpe 
study)  on  TLPM  devices.  Then,  in 
lanuary  of  the  following  year,  we  made 
this  study  available  to  the  public  for 
comment  bv  publishing  it  in  a  notice  of 
availability  (58  FR  7292). 

As  announced  in  a  notice  of  public 
meeting  159  FR  58810).  we  held  a  public 
meeting  at  Coast  Guard  Headquarters  in 
December  of  1994  to  discuss  this 
rulemaking.  This  meeting  gave  the 
public  an  opportunity  to  provide  further 
input  into  the  development  of  the 
proposed  regulations.  As  a  result  of  the 
public  meeting  nine  comments  were 
received. 

In  1995,  we  proposed  a  regulation  that 
set  minimum  standards  for  leak 
detection  devices  (60  FR  43427).  Upon 
review  of  the  risks  of  oil  spills,  we 


determined  that  the  minimum  detection 
threshold  for  such  devices  should  be  the 
lesser  of  either  0.5  percent  below  the 
quantity  to  which  the  tank  was  loaded 
or  1,000  gallons,  which  matched  the 
criteria  for  an  inland  medium  and 
coastal  minor  oil  spill.  This  notice  of 
proposed  rulemaking  received  10 
comments. 

In  1997,  we  published  a  temporary 
rule  [62  FR  14828  (March  28.  1997)]' 
establishing  the  minimum  standards  for 
TLPM  devices.  In  the  temporary  rule. 
we  requested  the  submission  of  TLPM 
devices  that  could  meet  the  performance 
standard  set  out  in  the  rule.  For  TLPM 
devices  submitted  for  review,  we  would 
have  evaluated  the  device  to  ensure  that 
it  met  the  performance  standards 
required  by  the  temporary  rule  and 
would  have  assessed  the  costs  and 
benefits  associated  with  the  device  to 
consider  implementing  use 
requirements.  When  the  rule  expired  in 
April  1999.  no  devices  had  been 
submitted  to  us  for  evaluation. 

In  1999.  Bluewater  Network  and 
Ocean  Advocates  brought  suit  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  In  their  suit,  the 
petitioners  asked  the  Court  for  a  Writ  of 
Mandamus  ordering  us  to  promulgate 
TLPM  regulations.  In  December  of  2000, 
the  Court  agreed  with  the  petitioners  on 
this  item  and  directed  the  Coast  Guard 
to  promptly  promulgate  regulations 
setting  TLPM  standards  and  requiring 
use  of  TLPM  on  tank  vessels. 

Background  and  Purpose 

The  purpose  of  TLPM  devices  is  to 
reduce  the  size  and  impact  of  oil  spills 
by  alerting  the  tank  vessel  operator  that 
an  accidental  discharge  of  cargo  oil  is 
occurring. 

We  published  a  temporary  rule  (62  FR 
14828).  which  expired  in  1999. 
requesting  TLPM  devices  that  alarm 
once  a  detection  of  a  spill  of  the  lesser 
of  1,000  gallons  or  0.5  percent  below  the 
level  to  which  the  tank  was  loaded  to  be 
submitted  to  the  Coast  Guard  for 
evaduation.  However,  no  devices  were 
submitted  that  could  potentially  meet 
this  requirement.  Based  on  a  review  of 
the  devices  currently  available,  there  do 
not  appear  to  be  any  devices  that  can  be 
independently  verified  as  meeting  this 
standard.  In  this  notice  we  present  eight 
options  with  different  categories  of  tank 
vessel  types,  which  establish  TLPM 
requirements  with  different  standards 
and  use  requirements  from  the 
temporary  rule. 

In  developing  our  eight  options  we 
closely  examined  the  type  of  tank  vessel 
to  which  this  rule  would  apply,  the 
performance  standard  for  TLPM 
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devices,  and  the  phase-in  period  of  the 
rule. 

We  first  examined  to  which  tank 
vessels  this  rule  should  apply  based  on 
the  hull  type  (single-hull  or  double- 
hull).  These  TLPM  devices  are  intended 
to  warn  the  operators  of  possible  loss  of 
cargo  oil  due  to  leaks  they  might 
otherwise  not  notice  from  cargo  tanks 
into  the  water.  Double-hull  vessels  are 
intrinsically  designed  to  prevent  this 
type  of  discharge.  Therefore,  this 
proposed  rule  will  apply  only  to  single- 
hull  tank  vessels. 

Another  criteria  we  examined  when 
applying  this  rule  was  based  on  the 
gross  tonnage  of  the  tank  vessel.  In  the 
1997  temporary  rule,  we  proposed  that 
TLPM  devices  be  installed  on  single- 
hull  tank  vessels  greater  than  or  equal 
to  5,000  gross  tons.  After  examining  the 
single-hijJl  tank  vessel  population,  we 
found  that  92  percent  of  tank  ships  are 
greater  or  equal  to  5,000  gross  tons  and 
88  percent  of  the  barges  are  less  than 
5,000  gross  tons.  We  believe  that  rather 
than  using  the  gross  tonnage  criteria,  it 
is  less  confusing  and  more  practical  to 
use  the  vessel  type  criteria.  A  barge 
greater  than  5,000  gross  tons  will 
encounter  the  same  TLPM  installation 
and  operational  challenges  as  a  smaller 
barge.  For  these  reasons,  a  gross  tonnage 
criterion  is  not  used  for  this  proposed 
rule.  Instead,  tank  vessels  for  this 
proposed  n.ile  are  classified  by  vessel 
type,  whether  it  is  a  ship  or  barge. 

Next  we  examined  the  impact  of  this 
rule  on  single-hull  tank  ships  and 
single-hull  tank  barges.  The  regulatory 
analysis  for  this  rule  showed  that  barges 
caused  most  of  the  oil  spills  where 
TLPM  devices  would  have  been 
effective  on  single-hull  tank  vessels.  In 
fact,  out  of  the  27  oil  spill  incident 
cases.  20  incidents  were  from  tank 
barges  and  seven  from  tank  ships.  In 
these  incidents  tank  barges  contribute 
75  percent  of  the  amount  of  actual  oil 
spilled.  Additionally,  a  majority  of 
current  tank  barges  will  be  in  existence 
for  much  longer  than  will  tank  ships. 
Approximately,  91  percent  of  the  single- 
hull  tank  barges  will  be  allowed  to 
operate  after  2010,  compared  to  54 
percent  of  the  tank  ships.  (All  single- 
hull  tank  vessels  will  be  phased-out  by 
2015.)  Also,  section  4110(b)  of  OP  A  90, 
which  requires  the  installation  of  TLPM 
devices,  was  added  in  part  because  of  an 
oil  spill  from  a  barge  resulting  in  the 
spill  of  4,000  barrels  of  oil  during  a 
night  transit  in  the  Chesapeake  Bay. 

Even  though  the  27  oil  spill  incident 
cases  revealed  that  tank  barges  spilled 
more  oil  than  tank  ships,  tank  ships,  on 
the  other  hand,  present  a  greater 
potential  for  a  massive  spill  when  a  leak 
occurs.  A  one  percent  leak  from  a 


typical  tank  ship  translates  to 
approximately  36.078  gallons  (859 
barrels).  In  comparison,  a  one  percent 
leak  from  an  average  tank  barge  is  4.536 
gallons  (108  barrels). 

In  developing  the  TLPM  performance 
standards,  we  applied  the  1992  Volpe 
study.  The  study  surveyed  a  wide 
variety  of  liquid  level  gauging  devices 
for  marine  and  shoreside  applications 
Liquid  cargo  accountability  during  cargo 
custody  transfer  has  been  the  primary 
use  of  tank  level  devices  in  the  oil 
tanker  industry.  These  devices  are 
primarily  meant  for  gauging  during 
cargo  loading  and  unloading  operations 
and  their  use  as  a  TLPM  device  in  a 
dynamic  underway  environment  is 
beyond  their  current  design  As  such, 
we  know  of  no  TLPM  devices  installed 
on  board  existing  vessels. 

We  considered  having  tank  vessels 
use  their  existing  onboard  liquid  level 
gauging  device  to  meet  the  requirement 
of  section  41 10  of  OP  A  90  As  noted 
above  and  in  the  Volpe  study,  these 
devices  are  not  designed  for  continuous 
monitoring  or  to  be  used  as  a  TLPM 
device  without  modifications  These 
modifications  may  include,  but  are  not 
limited  to,  provisions  for  detection  of  a 
change  in  tank  level  beyond  the 
threshold  established  and  provisions  for 
an  alarm  for  watchstanders 
Furthermore,  the  use  of  existing 
onboard  liquid  level  gauging  devices 
without  any  modification  may  not 
provide  for  this  ability  to  compensate 
for  internal  and  external  uncertainties, 
such  as.  temperature  changes,  cargo 
movement,  and  tank  deformations, 
which  will  result  in  decrea-sed  accuracy 
in  dynamic  underway  conditions,  thus, 
increasing  the  amount  of  leakage  that 
would  occur  prior  to  detection  or 
causing  false  leak  indications 

We  feel  that  false  leak  indications 
from  unmodified  liquid  level  gauging 
devices  set  to  alarm  at  the  proposed  one 
percent  standard  may  present  a  safety 
risk  for  the  vessel  and  crew  The 
repetitive  false  alarms  may  become 
distracting  to  the  crew,  taking  them 
away  from  their  norma)  navigational, 
engineering,  and  maintenance  duties 
onboard.  These  distractions  may  cause 
inattention  to  the  performance  of  their 
duties  leading  to  marine  casualties  such 
as  groundings,  collisions,  and  allisions 
To  deal  with  the  extra  duty  of 
monitoring  cargo  levels  and  responding 
to  the  frequent  false  alarms  from  an 
unmodified  liquid  level  gauging  device, 
additional  changes  to  the  vessel's 
manning  requirements  may  be  required, 
increasing  the  cost  of  operating  the 
vessel.  The  Volpe  study  did  not 
thoroughly  address  the  safety  issues 
associated  with  the  operation  of  TLPM 


devices  or  unmodified  liquni  If,  il 
gauging  devices  used  as  TLl'M  (itv  k  oc 
on  board  tank  \'essf'ls  We  arp  set  kini: 
public  comment  on  th('s>'  .iiui  i'th<T 
safety  risks  of  unmodifu'd  liquid  level 
gauging  devices  btin^;  n>i'il  as  TLPM 
devices  and  TLPM  dt'\  k  i.'-  on  board 
tank  \essels 

The  \'olpe  stud\  (ont  hnifii  that  the 
attainable  actiurai  y,  defined  as  the  limit 
outside  of  which  false  leak  indications 
may  be  ruled  out,  is  expected  to  be  one 
to  two  pen:ent  Fven  though  the  stud\ 
acknowledged  the  claims  of  some 
manufacturers  that  their  device(s)  could 
achieve  accuracy  levels  of  0  1  percent. 
\'olpe  concluded  that  one  percent  is  the 
best  attainable  tank  level  accuracy 
achievable  in  the  wide  variety  of  sea 
conditions  and  that  anv  claims  made  by 
manufacturers  "must  be  viewed 
skeptically  until  proven 

Modifications  to  existing  onboard 
liquid  level  gauging  de\  u  es  may 
include  installation  of  stilling  wells  and 
computers  that  monitor  and  compensate 
for  constant  changes  in  the  tank  level 
readings  due  to  temperature  variations, 
hull  structural  deformations,  and  ullage 
conditions   Modification'-  .ii^i  itu  lude 
alarm  thresholds  for  eac  h  il«'\  n  •     I'tn 
\'olpe  study  did  not  evaluate  thi  ilfi:ri'e 
of  accuracy  that  could  he  afforded  iii 
dynamic  underway  conditions,  ruling 
out  false  indications,  hv  TLPM  devices 
and  existing  onboard  liquici  level 
gauging  devices  with  or  without 
modifications  less  than  those  necessary 
to  fully  attain  a  one  to  two  percent 
accuracy  standard   We  are  seeking 
public  input  as  to  the  attainable 
accuracy  of  unmodified  liquid  level 
gauging  devic  es 

In  selecting  the  standard,  we 
considered  two  performance-based 
TLPM  standards  for  the  leak  detection 
threshold   Applying  the  Volpe  study 
and  our  sur\  ev  of  currently  available 
technology  as  the  basis,  we  examined 
three  percent  and  one  percent  leak 
detection  thresholds  as  the  two  possible 
standard  designations 

Opting  for  tne  three  percent  standard 
would  allow  a\  erage  tank  ship  spills  of 
up  to  2,577  barrels  and  tank  barge  spills 
of  up  to  324  harreU  ti i  t;o  undetet  ieci 

The  one  pen  enl  perforrnaiu  e 
standard  requires  TLPM  de\  u  es  to 
alarm  when  the  quantity  of  the  cargo  oil 
increases  or  dwTeases  b\  one  pen  ent. 
With  this  staniiard  in  pia(  >•   \m'  would 
be  able  to  detec:t  oil  spills  of 
approximately  859  barrels  and  108 
barrels  from  a  tvpic  al  tank  ship  and  tank 
barge,  resf)ec:tivp|\ 

We  cietermined  that  modifications 
would  have  to  be  made  to  existmg 
onboard  liquid  level  gauging  devices  to 
m6»et  a  one  or  three  percent  standard. 
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and  that  the  costs  of  the  modifications 
would  be  the  same  regardless  of  what 
standard  we  proposed.  The  procurement 
cost  of  a  typical  TLPM  device  would  be 
approximatelv  S6,000.  and  the  cost  of  a 
liquid  level  gauging  device  is  also 
approximately  S6.000  Furthermore,  the 
cost  of  modifvnng  liquid  level  gauging 
devices  to  meet  the  functional 
requirements  of  a  TLPM  device  would 
also  cost  approximately  S6.000.  The 
installation  of  a  TLPM  device  or  a 
modified  or  unmodified  liquid  level 
gauging  devices  is  estimated  to  cost 
approximately  S9,000  per  tank. 

As  noted  above,  we  found  the  costs  of 
TLPM  devices  or  modifying  existing 
onboard  liquid  level  gauging  devices 
with  an  accuracy  level  of  three  percent 
versus  one  percent  to  be  essentially 
equal.  For  this  reason,  we  propose  the 
one  percent  TLPM  performance 
standard. 

Lastly,  we  examined  a  phase-in 
period  for  the  installation  and  operation 
of  the  TLPM  devices  We  recognize  that 
installing  the  devices  requires  costlv 
gas-freeing  of  cargo  tanks.  As  a  result, 
the  phase-in  period  will  coordinate  the 
installation  of  TLPM  devices  with  the 
gas-freeing  of  tanks  for  other  required 
purposes  (either  under  Coast  Guard 
regulations  for  U.S. -flag  vessels  nr  under 
the  requirements  of  the  flag 
administration  for  foreign-flag  vessels) 
The  phase-in  period  would  also  al'ow 
companies  to  spread  out  the  installation 
costs  over  a  number  of  years  rather  than 
have  to  absorb  them  immediately, 
greatly  benefiting  the  tank  vessel 
industry  and  especially  small 
businesses.  However,  the  phase-out  date 
for  single-hull  tank  vessels  must  also  be 
considered  when  deciding  an 
installation  phase-in  period  Owners 
may  decide  to  take  the  vessel  out  of 
service  early  rather  than  installing  the 
devices. 


We  have  provided  alternatives  for 
either  a  three  vear  or  a  five  year  phase- 
in  period  Anv  earlier  period  would 
place  undue  financial  and  logistical 
burden  on  industry  Any  period  beyond 
five  years  would  reduce  benefits  in 
protecting  the  environment  from  oil 
spills  before  the  single-hull  tank  vessels 
art'  phased  uuf 

Our  eight  regulatory  options  reflect  all 
the  reasonable  approaches  we  have 
examined  in  developing  this  proposed 
regulation.  These  eight  options  are 
designed  to  be  performance  based, 
allowing  maximum  flexibility  to  meet 
the  regulatory  and  statuton,'  intent.  In 
developing  our  eight  options  we  assume 
that  this  rule  will  apply  only  to  single- 
hull  tank  vessels  with  a  TLPM  device 
that  will  detect  a  one  percent  change  in 
cargo  volume. 

Discussion  of  Proposed  Rule 

The  Coast  C.uard  proposes  removing 
the  temporary-  regulations  of  .Subpart 
32  22T-Tank  Level  or  Pressure 
Monitoring  Devices  found  in  46  CFR 
Part  32  We  would  remove  this  subpart 
because  the  effective  period  of  the 
standard  has  passed  We  also  propose 
adding  new,  permanent  performance 
and  use  standards  for  tank  level  or 
pressure  monitoring  devices  in  33  CFR 
Parts  155  and  156.  The  new  standards 
we  propose  for  the  TLPM  devices  are 
intended  for  installation  and  operation 
on  cargo  tanks  on  US.  and  foreign-flag 
single-hull  tank  ships  and  tank  barges 
carrying  oil  or  oil  residue  as  cargo. 
Set  tuin  4110(1))  of  OPA  90  (Public  Law 
101-380)  authorizes  the  Coast  Guard  to 
require  the  use  of  TLPM  devices  on  all 
US  and  foreign-flag  vessels  constructed 
or  adapted  to  tarry  oil  in  bulk  as  cargo 
or  cargo  residue  on  the  United  States 
navigable  waters  or  exclusive  economic 
zone 

The  affected  single-hull  tank  vessels 
are  intended  tu  comply  with  this  rule 


within  either  three  or  five  years  from  the 
effective  date  of  a  final  rule,  depending 
upon  which  alternative  is  adopted.  Any 
current  devices  on  board  meeting  the 
performance  standards  will  be  accepted 
to  meet  these  proposed  regulations. 

We  recognize  that  there  may  be 
technical  challenges  of  processing, 
transmitting,  and  receiving  signals  from 
TLPM  devices  located  on  tank  barges 
being  towed  or  pushed  by  a  single 
tugboat.  We  are  seeking  public  comment 
on  this  issue,  whether  there  should  be 
a  standard  to  address  signal  uniformity 
or  compatibility  among  TLPM  devices, 
and  any  other  alternative  methods  that 
may  notify  the  operator  of  a  leak. 

To  maximize  public  involvement,  we 
propose  eight  options  for  comment.  The 
eight  options  proposed  vary  by 
applicable  vessel  types  and  by  phase-in 
dates  for  those  vessels.  We  request 
public  comments  addressing  the  safety, 
environmental,  financial,  and  energy 
impacts  of  these  devices  on  the 
proposed  options.  This  approach  will 
allow  a  fair  and  balanced  evaluation  in 
selecting  the  final  rule. 

Based  on  the  consideration  of  all  the 
previously  discussed  information,  we 
propose  these  eight  options.  After 
evaluating  our  regulatory  analysis  and 
all  of  the  comments  we  will  receive 
addressing  this  notice  of  proposed 
rulemaking,  we  will  publish  a  final  rule 
based  on  all  or  part  of  the  proposed 
options.  This  proposed  action  will 
amend  part  155  by  adding  Section 
155.490,  Tank  Level  or  Pressure 
Monitoring  Device. 

The  eight  options  are  characterized  by 
the  affected  single-hull  tank  vessel  type 
and  the  installation  phase-in  of  TLPM 
devices  with  the  one  percent 
performance  standard.  The  following 
table  outlines  the  eight  proposed 
options. 


Ailemative  One 
Option  One 
Option  Two   . 

Ailemative  Two: 
Option  One" 
Option  Two   . 

Alternative  Three 
Option  One 
Option  Two  . 

Alternative  Four 
Opton  One 


What  type  of  single-hull  tank  vessel  is  affected  by  this  rute'i' 


Tank  Ships 
Tank  Ships 

Tank  Barges 
Tank  Barges 

Tank  Vessels 
Tank  Vessels 

Tank  Ships 
Tank  Barges 


How  long  do 
ttie  affected 
vessels  have 
to  comply 
wrthTLPM 
regulatons? 


3  years 
5  years 

3  years 
5  years 

3  years 
5  years 

3  years 
5  years 
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What  type  ot  singie-huii  lank  vessel  .s  attecieo  by  this  rule? 


How  long  do 
the  aMected 
vessels  tiave 
to  comply 
wrtti  TLPM 
regulations? 


Option  Two 


Tank  Ships 
Tank  Barges 


5  years 
3years 


Note:  Alternatives  indicate  the  possible  atlected  vessels  Options  indicate  the  possible  phase-m  dates  for  the  aMecled  vessels. 


Alternative  One.  Option  One  would 
require  single-hull  tank  ships  to  install 
and  use  TLPM  devices  meeting  the  one 
percent  performance  standard  within 
three  years.  Option  Two  would  affect 
the  same  vessels  as  Option  One  (single- 
hull  tank  ships),  though  it  would 
require  those  vessels  to  comply  with  the 
TLPM  requirements  within  five  years. 

Alternative  Two.  Option  One  would 
require  single-hull  tank  barges  to  install 
and  use  TLPM  devices  meeting  the  one 
percent  performance  standard  within 
three  years.  Option  Two  would  affect 
the  same  vessels  as  Option  One  (single- 
hull  tank  barges),  though  it  would 
require  those  vessels  to  comply  with  the 
TLPM  requirements  within  five  years. 

Alternative  Three.  Option  One  would 
require  all  single-hull  tank  vessels  to 
install  and  use  TLPM  devices  meeting 
the  one  percent  performance  standard 
within  three  years.  Option  Two  would 
affect  the  all  vessels  as  Option  One 
(single-hull  tajik  vessels),  though  if 
would  require  those  vessels  to  comply 
with  the  TLPM  requirements  within  five 
years. 

Alternative  Four,  Option  One  would 
require  single-hull  tank  ships  to  install 
TLPM  devices  meeting  the  one  percent 
performance  standard  within  three 
years,  and  would  require  single-hull 
tank  barges  to  install  TLPM  devices 
meeting  the  one  percent  performance 
standard  within  five  years.  Option  Two 
would  require  single-hull  tank  ships  to 
install  TLPM  devices  meeting  the  one 
percent  performance  standard  within 
five  years,  and  would  require  single-hull 
tank  barges  to  install  TLPM  devices 
meeting  the  one  percent  performance 
standard  within  three  years. 

OPA  90  defined  "oil"  to  mean  oil  of 
any  kind  or  in  any  form,  including  but 
not  limited  to,  petroleum,  fuel  oil, 
sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spoil.  We  are 
applying  this  definition  of  "oil"  for  this 
section. 

The  Edible  Oil  Regulatory  Reform  Act 
[Public  Law  104-55,  109  Stat.  546-547 
(1995)1  requires  federal  agencies  to 


differentiate  between  classes  of  oils  and 
consider  different  treatment  of  these 
classes,  if  appropriate  We  have 
considered  the  difference  in  the 
physical,  chemical,  biological,  and  nttier 
properties  and  environmental  effects  of 
non-petroleum  oils  including  those  of 
animal,  marine  and  \egetahlp  origin  We 
have  determined  that  bulk  spills  nf  al! 
oils  are  damaging  to  the  environment 
Therefore,  being  consistent  with  OP.^ 
90.  single-hull  tank  vessels  rarrving 
these  products  must  comply  with  this 
proposed  rule. 

Due  to  the  properties  and  difficulties 
in  measuring  the  cargo  quantity  of 
asphalt,  asphalt-only  tank  vessels  are 
exempt  from  this  rule  The  dense 
properties  of  asphalt  do  not  allow  leaks 
from  cargo  tanks  detectable  bv  TLPM 
devices. 

The  Coast  Guard  proposes  to  add  a 
new  paragraph  (eel  to  §  15fi  120, 
requiring  that  TLPM  devices  be 
activated  and  monitored  whenexf-r  th<' 
tank  is  not  activelv  being  subiertpd  tu 
cargo  transfer  operations  Even  though 
the  original  temporary  rule  did  not 
address  the  issue  of  overfill,  a  review  of 
oil  spill  cases  found  eight  spills  that 
were  due  to  overfill  of  cargo  tanks  that 
were  not  actively  being  subjected  to 
cargo  operations  because  of  faultv  ni 
misaligned  cargo  transfer  \aK es  TLPM 
devices  can  detect  such  changes  that 
may  indicate  not  only  leaks,  hut 
possible  overfill  situations  during  (  argo 
transfer  operations.  Because  of  this 
added  benefit  with  little  or  no 
additional  costs,  we  an>  proposing  to 
require  the  activation  of  TLPM  de\  k  es 
on  cargo  tanks  that  are  not  being 
actively  filled. 

Even  though  46  CFR  155  480  requires 
overfill  devices  on  tank  vessels  and  4h 
CFR  156.120(bb)  requires  these  devices 
to  be  operating  when  loading  oil,  this 
TLPM  rule  differs  by  alerting  the 
operator  of  overfills  during  internal 
cargo  transfers  and  inadvertent  filling  of 
a  cargo  tank  due  to  faultv  or  misaligned 
valves.  This  can  happen  when  the 
connecting  valve  between  cargo  tanks  is 


not  completely  secured  or  faulty 
allowing  oil  to  inadvertently  overfill  an 
unintended  cargo  tank. 

Regulaton  Evaluation 

This  proposed  rule  is  a  "significant 
regulator\'  action    undpf  spction  3(0  of 
Executive  Order  ijht.i-   Regulatory 
Planning  and  Re\  lew.  and  requires  an 
rtssessment  of  potential  costs  and 
l>enefits  under  section  6(a)(3)  of  that 
Order  T'he  {)ffi(  e  !>f  Management  and 
Budget  hrts  re\  lewea  It  under  that 
Order   It  is    si(;iiificant"  under  the 
reyulatorN  [mli!  imv  .^rid  procedures  of 
the  Departinen!  ^f  !  r.iosportation 
(DOT)(44  FK  11040,  February  26,  1979), 

.\  draft  Regulati>r%  F\M!;i.it;'.n  under 
paragraph  lOe  nf  the  [eciii-i!    r\  policies 
and  protedures  of  I)(  )T  is  available  in 
the  dof.ket  as  iniiii  ,it''d  under 
ADDRESSES.  ,-\  siiinni.ir\  -  f  !!i. 
evaluation  fi)ll(u\  s 

When  hilU  implemented,  the 
measures  outlined  in  this  notice  should 
redui  e  em  irnninenirt!  ,ind  property 
liamages  resultint:  trm!;  iil  pollution. 
The  net  cost-effe<  ti\  eness  of  the  eight 
options  in  the  propiised  rulemaking 
wouhi  raiiL'e  .ipjirnxiiii.itt'U  from 
.Sn  1  ()()()  \  .  S  n  :■!  (mo  per  barrel  of 
pollution  ,i\  I  lideii    Itiis  means-  that  it 
Will  (  ( isl  SI,!  i,.t\   iri  iri;  S  :  :  :   oiii)  to 
S  ^  1  '^  Olid  ti    keep  each  barrel  of  oil  out 
L'{  the  water 

The  present  value  of  the  total  cost  of 
the  eit;iit   >fiti,  ns  in  this  proposed  rule 
o\er  the  1  i  \eai  period  of  analysis 
(2002-2014   would  range  from  $64 
niillion  to  S2  1 1  million   ,\11  the  costs 
will  be  ini  urred  during  the  three-year  or 
f!\e-\ear  phase-in  period  We  realize 
that  there  rn.n  he  hk  idental  costs 
in(  urred  ah.-i  t[ie  p.hdse-in  period,  but 
we  ( (jnsider  thev.  ^   'ie  de  minimis. 

Over  the  \A  m-.m  (xrind  of  analysis, 
we  estimate  that  11  PM-  \sould  help 
reduce  the  aiin  un^     t  >  il  spilled  in  U.S. 
waters  The  [m  nefis   lerived  from  the 
eight  options  III  this  [iroposed  rule  have 
a  range  of  211  barrels  to  1.425  barrels. 
The  (  osis  ,111(1  benefits  of  each  option 
are  suinnian/ed  in  the  table  below: 
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Alternative/ Option 


Vessels 


Phase-in  penod 


PV  barrels  not 
spilled 


PV  cost  of  rule 


Cost  effective- 
ness 


Alternative  l 
Option  One 
Option  Two 

Alternative  2 
Option  One 
Option  Two 

Alternative  3 
Option  One 
Option  Two 

Alternative  4 
Option  One 
Option  Two 


TanK  Ships 
Tank  Ships 


3  years 
5  years 


TanK  Barges  3  years 

Tank  Barges  ,  5  years 

Tank  Vessels  ,  3  years 

Tank  Vessels j  5  years 


Tank  Ships/Tank  Barges  ]  3  years/5  years 

Tank  Ships/Tank  Barges  5  years/3  years 


25902 
21071 

1.165,92 
1  002  76 

1.424  92 
1.21346 

1.261.76 
1,376  62 


581.549,724 
64,354.236 

129.197.083 
118.226.280 

210.746.807 
182.580516 

199,776.004 
193.551.319 


S314.839 
305.416 

110.811 
117.901 

147,901 
150  463 

158  331 

140.599 


Comparison  With  Other  OPA  90 
Rulemakings 

It  is  useful  to  compare  the  cost, 
benefit,  and  cost  effectiveness  of  the 
proposed  njle  with  other  rulemakings 
mandated  by  the  Oil  Pollution  Act  of 
1990.  The  Coast  Guard  published  over 
40  rules  in  the  1990s  under  OPA  90. 
Once  the  maionty  of  these  ruU's  were  in 
place,  the  Coast  Guard  condu(  t^',]  a 


Programmatic  Regulator^'  Assessment 
(PRA)  to  analyze  the  multiple  effects  of 
these  rules  on  marine  safety  and  the 
environment.  We  selected  a  "core 
group"  of  n  of  the  most  important  and 
significant  OPA  90  rules  to  serve  as  a 
proxy  for  the  entire  suite  of  rules.  The 
PRA  assessed  cost  effectiveness  of  the 
core  group  by  accounting  for  the 
overlapping  effects  of  these  rules. 
Without  addressing  these  overlapping 


effects, .we  would  have  double-counted 
the  true  benefit  and  effect  of  these  1 1 
significant  rules.  As  with  the  proposed 
rule,  benefit  was  estimated  as  the  barrels 
of  oil  not  spilled  or  spilled  and 
recovered  from  the  marine  environment. 

The  cost  (Present  Value  Si 996). 
benefit  (PV  barrels),  and  cost- 
effectiveness  (PV  S/barrel)  of  the  11  core 
group  rules  is  presented  in  the  table 
below: 


Rule 


P7Cost  (1996 

PV  Benefit  (1996 

Cost  effectiveness 

Sbillions) 

barrels) 

(S^arrel) 

SI  0  600 

1.221.000 

S8  700 

0  106 

525.000 

-S200 

0  007 

6  000 

1.200 

0  179 

59,000 

3.000 

0  200 

57.000 

3.500 

0  102 

28.000 

3  700 

0  062 

14.000 

4500 

0  183 

6000 

29.100 

0013 

<  1  000 

31.100 

3  252 

50  000 

64.600 

6  411 

94,000 

68  100 

0325 

3,000 

108.900 

All  11  core  group '■Liles 

Financial  responsibility '  

Lightenng  of  smgie  njii  vessels   • 

Facility  response  plans  

Spill  source  control  and  containment  

Operational  measures  for  single  hulls 

Licenses  certificates,  documents 

Overlill  devices        - 

Deck  spill  control      j. 

Vessel  response  oia^s    .„....i. 

Double  hulls  ; 

Equipment  and  personnel  m  Pnnce  William  Sound,  AK 


"Cost  and  cost  effectiveness  was  negative  for  this  rule  because  avoided  cost  (va  ue  of  avoided  miunes  deaths,  and  cargo  loss)  exceeded  the 
capital  and  labor  cost. 


When  compared  t-i  th"  -thfr  major 
OPA  90  rulemakinas,  th*'  prciposed 
alternatives  arf  less  c  nsf-fffective.  The 
overall  cost  effectiveness  of  the  11  core 
group  rules  in  OP,^  90  is  approximately 
S8,700  per  barrel  not  spilled.  The  cost 
effectiveness  of  the  alternatives 
discussed  for  this  proposed  rule  range 
from  Si  10.811  to  S314.834  per  barrel  in 
2001  dollars  (,S97.670  to  S277.520  per 
barrel  expressed  in  1996  dollars).  We 
estimate  that  the  amount  of  oil 
prevented  from  entering  th»> 
environment  due  to  the  1 1  aiai-ir  OPA 
90  rulemakings  is  1,221,000  barrels  over 
the  period  of  analysis  (1996-2025).  The 
amount  of  oil  we  estimate  that  will  be 
prevented  from  t'ntf'rina  the 
environment  dui'  t,,  thf  proposed 
rulemaking  ranges  from  210  to  \A2r> 
barrels  depending  on  the  selected 
alternative  In  percentage  terms,  the 
pollution  that  would  be  ,^vfTted  duo  to 


the  proposed  rule  represents 
approximately  one  tenth  of  one  percent 
of  the  total  pollution  averted  from  the 
11  major  OPA  90  rulemakings. 

When  comparing  the  proposed  rule  to 
the  cost  and  benefit  estimates  above, 
caveats  should  be  noted  The 
assessment  period  for  the  OP.\  90  PR.A 
was  1996-2025  while  the  assessment 
period  for  the  proposed  rule  is  2001- 
2015.  This  is  not  overly  problematic 
because  after  2015.  the  proposed  rule 
will  no  longer  affect  single-hull  vessels 
because  they  are  scheduled  to  be 
phased-out  by  2015.  The  cost  and 
benefit  of  the  rule  after  2015.  therefore. 
is  expected  to  be  zero.  Extending  the 
assessment  period  for  the  proposed  rule 
to  2025  to  align  with  the  OPA  90  PRA 
would  not  change  the  results  noticeably. 
Finally,  the  cost,  benefit,  and  cost 
effectiveness  estimates  presented  abo\  e 
represent  an  entire  system  of 


overlapping  rulemakings.  The  cost 
effectiveness  of  each  core  group  rule  is 
the  effectiveness  when  analyzed 
conc:urrentlv  with  all  the  other  core 
group  rules  to  assure  benefit  is  not 
double-counted.  Vot  this  reason,  the 
overall  benefit  of  the  rule  does  not  equal 
the  sum  of  the  benefits  from  all  the  rules 
because  the  amount  of  the  overlapping 
benefit  is  not  included  in  the  individual 
benefit  of  the  individual  rule.  The 
proposed  rule  is  a  stand-alone 
rulemaking  and  is  analyzed  as  such. 

The  Coast  Guard  is  interested  in 
receiving  comments  discussing  the 
benefits  and  costs  of  the  alternatives 
contained  in  the  proposed  rulemaking 
with  the  benefits  and  costs  associated 
with  the  other  significant  OPA  90  rules. 
Also,  the  Coast  Guard  is  interested  in 
receiving  comments  discussing  the 
technologies  required  to  implement  the 
different  alternatives  contained  in  this 
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proposed  rulemaking  with  the 
technologies  needed  to  implement  the 
other  significant  OPA  90  rules. 
A  copy  of  the  OPA  90  PR.\  is 
available  in  the  docket  for  further 
review  and  comparison  (US  Coast 
Guard,  2001,  OPA  90  Programmatic 
Regulatory  Assessment  (PRA):  Benefit, 
Cost,  and  Cost  Effectiveness  of  Eleven 
Major  Rulemakings  of  the  Oil  Pollution 
Act  of  1990.  Volpe  National 
Transportation  Center,  May  2001  I 

Small  Entities 

Under  the  Regulator}-  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

From  our  analysis  (copy  available  in 
the  docket),  we  conclude  that  requiring 
TLPM  devices  to  be  installed  on  single- 
hull  tank  vessels  might  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  by  establishing  a  phase- 
in  period  for  the  systems,  we  would 
provide  flexibility  and  accommodation 
for  small  entities  affected.  This  would 
give  small  entities  the  time  needed  to 
explore  markets,  plan,  and  schedule 
installations  during  normal  downtimes. 

We  are  considering  eight  regulatory 
options  for  the  proposed  rule.  The 
impacts  of  these  options  on  small 
businesses  are  discussed  in  the  Initial 
Regulatory  Flexibility  Analysis.  As 
stated  above,  the  Oil  Pollution  Act  states 
that  TLPM  requirements  must  be 
established  for  tank  vessels.  As  a  result, 
we  do  not  believe  we  have  the 
discretion  to  exempt  small  business 
tank  vessel  owners  from  the 
requirements  of  this  proposed  rule 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Lieutenant 
Commander  Glen  Mine.  (202)  267-1303. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 


compliance  with.  Federal  regulations  tu 
the  Small  Business  and  Agrirulturt' 
Regulatory  Enforcement  Onihudj-man 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annuali\'  and  rates  each  agency's 
responsi\eness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-F,\IR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  wnuld  (  all  fur  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520) 

Federalism 

A  rule  has  implications  fur  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Gjard.  It  is  also 
well  settled,  now.  that  all  of  the 
categories  covered  in  4ti  U  S.C.  3306, 
3703.  7101.  and  8101  (design. 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  b\  the  States 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  [  'nited 
States  v.  Locke  and  Intertankn  w  Locke, 
529  U.S.  89,  120  S  Ct   1135  (March  6. 
2000)  )  This  proposed  rule  on  the 
performance  standards  and  use  of  TLPM 
devices  fall  into  the  category  of  vessel 
equipment  and  operation  Because  the 
States  may  not  regulate  within  these 
categories,  preemption  under  Executive 
Order  13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  parti(  ular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  b\  the 
private  sector  of  Si 00,000,000  or  more 
in  any  one  year  Though  this  proposed 
rule  would  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  nde  elsewhere  in  this  preamble. 


Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

Consultation  and  (.ofirdinalion  With 
Indian  Tribal  (iovernments 

This  pn  }!  ^1  1  rule  does  not  have 
tribal  implicatiDns  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
bet\%t*t'ii  tht  1  I  ieral  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Goveniment  and  Indian  tribes. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(aj  and  3(b)(2l  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden  • 

Protection  of  Children 

We  ha\  I*  anaU  /eii  this  proposed  rule 
under  K.\e(  utive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  This  rule  would  not  create  an 
envininmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affec:t  children. 

Environment 

We  ha\  e  <  iinsidered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (34)(d).  of  Commandant 
Instniction  Mlh475.1C.  this  rule  is 
(  ategorit  alls  excluded  from  further 
environmental  documentation.  This 
proposed  rule  is  categorically  excluded 
bef:ause  it  concerns  equipping  of  tank 
vessels  with  tank  level  or  pressure 
monitoring  devices.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  )ia\  e  .inalyzed  this  proposed  rule 
undt  r  1  v'l   itive  Order  13211.  Actions 
(  iiiii  rTiiiiit:  Keuulations  That 
.signifu  anti)  ;\fiect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  this  might  be  classified 
as  a  "significant  energy  action"  under 
that  order  because  it  is  a  "significant 
regulatory  action  "  under  Executive 
Order  12866  and  might  have  a 
significant  adverse  effect  on  the  supply. 


49884 


I 
Federal  Register    Veil.  66,  No.  190/Monciay.  October  1,  2001 /Proposed  Rules 


distribution,  or  use  of  energy  The  C^oast 
Guard  is  establishing  either  a  three  year 
or  a  five  vear  phase-in  period  for  this 
proposed  rule,  and  we  do  not  anticipate 
adverse  energy  consequences  during 
that  time.  After  this  initial  thrw  year  or 
five  vear  phase  in  period,  we  can  not 
conclusivelv  rule  out  the  possibility  that 
this  regulation  would  ha\e  a  national 
impact  on  energy  supply,  (fistribution. 
or  use.  We  are  seeking  comments  from 
the  public  in  ord^^r  to  assist  us  in 
making  that  determination.  An  example 
of  how  this  regulation  mav  adversely 
affect  oil  distribution  is  that  it  may 
impact  the  OPA  90  phase-out  schedule. 
A  company  mav  make  the  business 
decision  to  phase  out  a  tank  vessel 
earlier  than  scheduled  instead  of 
incurring  the  costs  of  complying  with 
this  regulation.  If  vessel  owners  made 
the  decision  to  phase  out  their  vessels 
early  instead  of  incurring  the  necessary 
compliance  costs,  tank  vessel  shortages 
are  possible 

Tne  distribution  of  petroleum  in  the 
U,S  IS  an  efficient,  but  complex,  system 
involving  the  movement  of  crude  oil 
into  U,S  refineries  from  domestic  and 
foreign  source's  and  the  movement  of 
product  out  of  refineries,  primarily  by 
pipeline  and  tank  vessels.  In  order  to 
facilitate  meaningful  public  comment 
on  this  critical  issue,  it  is  helpful  to 
discuss  the  specific  segments  that 
comprise  the  national  waterbi>rne 
distribution  svstem  of  petroleum 
The  Maritime  .^dminlstratIon 
describes  the  I'.S  waterborne  petroleum 
trade  as  fiv^^  distinct  and  interrelatt'd 
market  segments;-domestic  product 
tankers,  coastal  tank  barges,  domestic 
crude  carriers,  foreign  tankers  (imports), 
and  inland  tank  barges. 

Domestic  product  tankers  c:ompete 
with  tank  barges  in  medium  haul  (500- 
1.500  mile)  coastal  trades;  product 
tankers  supplement  t:rude  carn^-rs  in 
West  Coast  crude  oil  trades:  and  product 
tankers  and  tank  barges  lighter  (transfer) 
cargoes  from  crude  carriers  to  oil 
terminals  While  tank  barges  compete 
with  domestic  product  tankers  m 
medium  haul  trades,  they  complement 
tankers  and  pipelines  by  transshipping 
products  in  short-haul  trades. 

Foreign  product  tankers  compete 
indirectly  with  domestic  produ(  t 
tankers  through  import  trades,  and 
provide  product  shipments  to  Middle 
Atlantic  and  Northeast  states  directly 
from  a  foreign  port  rather  than  from 
another  domestic  port.  The  lones  Act, 
which  reserves  l'  ,S  coastwise 
shipments  for  U.S  -flag  vessels,  should 
not  be  be  viewed,  therefore,  as  absolute 
protection  for  domestic  product  tankers. 
Over  the  period  1994  to  1999.  the  role 
of  pipelines,  foreign  tankers  and  coastal 


tank  harycs  has  wjr.iun  significantlv  in 
L'.S,  petroleum  trade's,  Flased  on  recent 
pipeline  upgrades,  year-end  2000 
newbuilding  orders  and  OPA  90  phase- 
out  schedules,  these  trends  should 
continue  over  the  next  five  years. 

Domestic  Product  Tankers 

The  primary  domestic  product  tanker 
trades— U.S.  Gulf/ Atlantic.  U.S.  Gulf/ 
West  Coast,  and  intra  West  Coast  have 
declined  over  the  period  1994  to  1999. 
The  declines  can  be  attributed  to  a 
decline  in  Alaska  crude  oil  production, 
increases  in  pipeline  shipments, 
increases  in  product  imports,  increases 
in  local  refinery  production  of 
reformulated  gas.  and  increases  in 
medium-haul  (500-1.500  mile)  tank 
barge  shipments.  These  trends  are 
expected  to  continue  over  the  next  five 
years. 

Product  tanker  freight  markets  have 
been  efficient  in  allocating  capacity  to 
U.S.  domestic  and  import  trades.  To 
meet  their  distribution  requirements,  oil 
companies  have  used  foreign  product 
tankers  (imports)  and/or  domestic  tank 
barges  in  lieu  of  domestic  product 
tankers.  The  domestic  product  tanker 
fleet  will  continue  to  decline  over  the 
next  five  years  reflecting  an  aging  fleet. 
OPA  90  phase-out  requirements,  and 
high  newbuilding  prices/operating  costs 
relative  to  charter  rates. 

Coastal  Tank  Barges 

The  market  for  coastal  tank  barge 
services  can  be  divided  into  two  broad 
segments;  short-haul  trades  (<  500 
miles),  in  which  tank  barge  ser\'ices 
complement  tanker  and  pipeline 
services;  and  500+  mile  trades  in  which 
tank  barge  services  substitute  for  tanker 
services.  In  1999.  long-haul  ton-miles 
were  about  3.5  times  short-haul  ton- 
miles. 

Coastal  tank  barge  traffic  (ton-miles) 
will  continue  recent  trends  and  grow  at 
2-3  percent  per  year  over  the  next  five 
years,  reflecting  fleet  productivity 
increases  and  the  substitution  of  large 
tank  barges  (10.000-  DWT)  for  product 
tankers  in  the  500-  mile  coastal 
petroleum  products  trades. 

The  coastal  tank  barge  fleet  will  not 
be  significantly'  affected  bv  OP-^  90 
double-hull  requirements  until  2005, 
when  there  will  be  a  substantial  impact 
(a  decrease  of  0.5  million  DWT  capacity) 
on  the  10,000*  DWT  fleet. 

As  of  year-end  2000  there  were  nine 
large  coastal  tank  barges  (0.2  million 
DWT)  on  order  for  delivery  in  2001  and 
2002.  For  tank  barges,  the  orderbook 
does  not  show  deliveries  bevund  the 
next  2  years.  There  are.  however. 
pending  contracts  for  seven  additional 
newbuildings  and  eight  retrofits. 


Domestic  Crude  Curriers 

The  .Alaska  crude  oil  trades  are  the 
primary  source  of  demand  for  U.S. 
crude  carriers.  These  trades  are 
examples  of  "Industrial  Shipping"  in 
which  shippers  (oil  companies)  bear 
market  risks  by  owning  or  time 
chartering  tankers.  In  1999.  ninety-nine 
percent  of  the  Alaska  crude  oil  trades 
were  controlled  by  oil  companies  or  oil 
company  affiliates.  As  a  result.  Alaska 
crude  oil  production.  U.S.  crude  carrier 
capacity,  and  coastal  crude  oil  traffic 
tend  to  move  together  over  time. 

Based  on  the  Energy  Information 
Agency's  forecast  for  Alaska  crude  oil 
production,  Alaska/U.S.  West  Coast 
crude  oil  trades  will  fall  from  85  billion 
ton-miles  in  1999  to  64  billion  ton-miles 
in  2005.  reducing  crude  carrier  demand 
bv  about  500  thousand  DWT  or  four 
125.000  DWT  tankers. 

.As  of  year-end  2000,  there  were  eight 
newbuilding  double-hull  crude  carriers 
(1.2  million  DWT)  on  order.  0.2  million 
DWT  more  than  the  capacity  scheduled 
to  be  phased-out  under  OPA-90  double- 
hull  requirements  by  2005.  However, 
owners  have  typically  retired  crude 
carriers  well  before  their  OPA  90  phase- 
out  dates  The  average  age  of  the  22  L'S, 
crude  carriers  removed  from  ser\ice  in 
the  last  five  years  was  21 -years,  or  an 
average  of  4  years  before  their  OPA  90 
phase  out  dates.  As  of  year-end  2000.  17 
of  the  21  active  US.  crude  carriers  were 
older  than  21  years.  Thus,  it  is 
reasonable  to  expect  that  owners  will 
retire  redundant  crude  carriers  as 
newbuildings  enter  service. 

Foreign  Tankers 

The  U.S.  relies  on  the  foreign-flag 
segment  of  the  international  tanker  fleet 
to  deliver  virtually  alt  of  its  petroleum 
imports.  At  year-end  2000,  the  foreign- 
flag  tanker  fleet  eligible  to  operate  in 
i:.S,  trades  was  about  237  million  DWT. 
or  80  percent  of  the  international  fleet. 
This  tonnage  was  eligible  to  operate  in 
U.S.  petroleum  trades  either  because  it 
had  a  double  hull  or  had  not  yet  reached 
its  OPA  90  phase-out  date.  Over  time, 
additional  capacity  will  be  reaching  its 
OPA  90  phase-out  date  and  dropping 
out  of  the  U.S.  petroleum  trade.  In  the 
next  five  years,  an  additional  34  million 
DWT  of  foreign-fiag  capacity  will 
become  ineligible  to  operate  in  U.S. 
trades.  There  is  no  risk  of  any  shortage 
of  tankers  available  to  serve  U.S.  import 
trades,  however,  because — 

•  Newbuilding  deliveries  have  been 
about  20  million  DWT  per  year  in  the 
late  1990s  and  should  continue  at  about 
that  rate  over  the  next  five  years. 

•  Based  on  2000  data,  only  42  percent 
of  the  tanker  capacity  eligible  for  U.S. 
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trades  actually  served  U.S.  trades.  That 
is,  there  is  a  substantial  pool  of  existing 
ves.sels  that  can  move  into  U.S.  trades: 
and 

•  Tankers  calling  at  the  LOOP 
(Louisiana  Offshore  Oil  Port)  and  four 
Gulf  of  Mexico  lightering  areas  are 
exempt  from  OPA  90  double-hull  rules, 
though  they  would  not  be  exempted  this 
rule.  In  2000.  40  percent  of  the  150.000+ 
DWT  foreign-flag  tanker  calls  to  the  U.S. 
were  at  these  five  areas. 

Inland  Tank  Barges 

Inland  tank  barge  capacitv  should 
decline  by  1  to  2  percent  per  vear  o\  er 
the  next  five  years.  The  decline  reflects 
an  expected  decline  in  inland  tank  barge 
traffic,  fleet  attrition,  tank  barge 
replacements  tied  to  affreightment 
contracts  (traffic),  and  fleet  productivitv 
increases  (i.e..  new  barges  are  more 
productive,  require  less  maintenance 
drydocking  time)  than  those  thev 
replace. 

The  expected  decline  in  inland  tank 
barge  traffic  (0.5-1  0  percent  per  vear) 
reflects  a  substitution  of  natural  gas 
(shipped  by  pipeline)  for  fuel  oils 
(shipped  by  barge)  by  electric  utilities. 

In  1999.  charter  rates  for  inland  tank 
barges  were  generally  above  full- 
employment,  newbuilding  breakeven 
rates.  Charter  rates  should  remain  above 
full-employment  breakeven  rates  over 
the  next  five  years,  reflecting  fleet 
attrition,  industry  consolidation,  and 
fleet  replacement  tied  to  freight 
contracts  (traffic). 

\'iche  Markets 

In  addition  to  seeking  comments  on 
the  five  previously  discussed  market 
segments,  we  suspect  this  regulation 
may  have  effects  on  small  businesses 
that  serve  local  niche  markets.  Our 
Initial  Regulatory  Flexibility  Analysis 
indicates  that  many  small  businesses 
will  be  required  to  spend  a  substantial 
portion  of  their  annual  revenue  to  fit 
their  tank  vessels  with  TLPM  devices.  It 
is  possible  that  many  of  these  small 
businesses  will  be  unable  to  comply 
with  this  regulation  and  will  leave  their 
respective  markets.  These  companies 
that  leave  the  market  may  be  ser\'ing 
small  niche  markets  where  other 
sources  of  oil  distribution  are  not 
readily  available.  For  example,  a  small 
barge  company  may  be  the  sole  or 
primary  source  of  transportation  of  fuel 
oil  to  an  island.  If  that  particular 
company  leaves  the  market  as  a  result 
of  this  rule,  the  island  w-ould  be  without 
a  distributor  until  another  means  of  oil 
transportation  becomes  available. 


Comments 

We  are  requesting  comments  to  assist 
us  in  identif\ing  any  hkelv  significant 
adverse  effects  our  proposed  rule  ma\ 
have  on  the  sup[)l\ ,  distributinii,  m  use 
of  energy.  We  do  not  expect  <in\  a(i\'t'rse 
impacts  in  the  foreign  tankers  (imports) 
segment  due  to  the  large  number  nf 
double  hull  tankers  already  (iperatimi  m 
that  trade  However,  we  cannrit 
conclusively  rule  out  the  possibihlv  that 
this  proposed  regulation  would  have  a 
national  impact  on  energv  suppl\-. 
distribution,  or  use  in  the  four  domestic 
market  segments  previously  discussed. 
We  are  especiallv  interested  in 
comments  considering  the  impat  t  this 
proposed  regulation  might  ha\p  on  the 
OPA  90  phase-out  schedule.  li  vessel 
owners  made  the  decision  to  phase  out 
their  vessels  earlv  instead  of  incurring 
the  necessarv  compliance  costs,  tank 
vessel  shfirtages  are  possible.  A  shortage 
f)f  tank  vessels  could  lead  to  an  adverse 
energv  effect   In  addition,  we  are 
interested  in  recening  comments  that 
address  how  this  proposed  rule  will 
affect  the  abilitv  of  the  tank  \  esse! 
owners  and'or  operator^  tn  mi'«'1  thi-ir 
customers'  requirements   \\>'  aNn  ->-t'k 
comments  on  whether  this  rule  >.hould 
be  modified  if  compliance  would  be 
economically  infeasible  ii.ir  --pec.ifu: 
\essels  or  categories  of  xes^^eis. 

Our  analvsis  also  sugg(>'<ts  a 
possibility  of  potential  a(i\  iT^-e  effects  iii 
unidentified  small,  local  arciv    ^uV-mit 
these  and  any  other  comments  ni\ 
possible  adverse  energy  effects  that  the 
proposed  rule  ma\  have  to  one  of  the 
locations  listed  under  ADDRESSES,  We 
will  analyze  all  comments  and.  if 
necessary,  prepare  a  full  Statement  of 
Energy  Effects  with  the  Final  Rule  for 
this  project 

List  of  Subjects 

33  CFR  Part  155 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  Part  32 

Cargo  vessels.  Fire  prevention   Marine 
safety.  Navigation  (water '  ()( i  u[>ational 
safety  and  health.  Reporting  and 
recrordkeeping  requirements.  Seamen. 

For  the  reasons  discussed  in  thr 
preamble,  the  Cloast  Guard  proposes  to 
amend  33  CFR  Parts  155  and  156  and 
46  CFR  Part  32  as  follows: 


33  CFR  Chapter  I 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  33  CFR 
Part  155  and  the  note  following  citation 
are  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  1321());  E,0. 
11735,  3  CFR,  1971-1975  Comp.,  p.  793. 
Sections  155.100  through  155  130,  150.350 
through  155.400.  155.430.  155.440.  155.470, 
155.1030(j)  and  (k).  and  155.1065(g)  are  also 
issued  under  33  U.S.C.  1903(b).  Sections 
155.480,  155.490,  155  750(e),  and  155.775  are 
also  issued  under  46  U.S.C.  3703. 

Note:  Additional  requirements  for  vessel.'; 
carrying  oil  or  hazardous  materials  are 
contained  in  46  CFR  Parts  30  through  40. 
150,  151,  and  153 

2,  Add  §  155.490  to  subpart  B  to  read 
as  follows: 

§155  490     Tank  Level  or  Pressure 
Monitoring  devices. 

ALTERNATIVE  ONE  to  paragraph  (a) 

(a)  By  [Either  OPTION  ONE,  three  years 
after  effective  date,  or  OPTION  TWO,  five 
years  after  the  effective  date],  each  U.S. 
and  foreign-flag  single-hull  tank  ship 
carrying  oil  or  oil  residue  as  cargo,  must 
have  a  tank  level  or  pressure  monitoring 
device  that  is  permanently  installed  on 
each  cargo  tank  and  meets  the 
requirements  nf  this  section. 
ALTERNATIVE  TWO  to  paragraph  (a) 

.1    H\    l-itf"  r  OPTION  ONE.  Mio'.-  vears 
aJt'T  ••(!.'(  tiW  ,irfl,     ../  OPTION  TWO,  five 
\, '.,;-,  ,:•.  ;  '!ie  effective  date),  each  US, 
ana  li  I'  igu  flag  single-hull  tank  barge 
canning  oil  or  oil  residue  as  cargo,  must 
have  a  tank  level  or  pressure  monitoring 
device  that  is  permanently  installed  on 
each  cargo  tank  and  meets  the 
requirement';  nf  this  section. 

ALTERNATIVE  THREE  to  paragraph  (a) 

(a)  Bv  !£;r/)pr  OPTION  ONE,  'tiree  years 
after  effective  date,  or  option  two,  five 
years  after  the  effective  da:         i  fi  U.S. 
and  foreign-flag  single-hull  tank  vessel 
carrying  oil  or  oil  residue  as  cargo,  must 
have  a  tank  level  or  pressure  monitoring 
device  that  :<  p' n;.  inently  installed  on 
each  cargo  taiiK  aiia  meets  the 
requirements  of  this  section. 
ALTERNATIVE  FOUR  tn  paragraph  (a) 

id,  Ldcli  L..S  diid  foreign-flag  single- 
hull  tank  ship  carrying  oil  or  oil  residue 
as  cargo  niuNt  liave  a  tank  level  or 
pressure  ni  >iiiti  ring  device  that  is 
[■•'riTiani'iitiN  iiist.iiii'O  .'11  each  cargo 
lanl^  t;\    f ,'.',' ','  OPTION  ONE  thr^p  vears 
after  I  ff.'i  ;i\,'  li,,'.^       ;  OPTION  TWO,  five 

\<\it^  aft'T  \\\>'  "til'"  :i\e  date),  and  each 
i    s  ami  iuniguiiaj;  single-hull  tank 
ban::*  i  arrying  oil  or  oil  residue  as  cargo 
niii^t  !i„\>'  a  tank  level  or  pressure 
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monitoring  device  that  i.s  permanently 
installed  on  each  cargo  tank  by  [Hit her 
OPTION  ONE,  five  years  after  effective 
date,  or  OPTION  TWO,  three  years  after  the 
effective  date]. 

fb)  Each  device  must  meet  the 
following  requirements; 

(1)  Be  intrinsically  safe  as  per  4H  C.FR 
111.105; 

(2)  Indicate  any  loss  of  power  or 
failure  of  the  tank  level  or  pressure 
monitoring  device  and  monitor  the 
condition  of  the  alarm  circuitn.-  and 
sensor  by  an  electronic  self-testing 
feature; 

(3)  Alarm  at  or  before  the  cargo  in  the 
cargo  tank  either  increases  or  decrease> 
by  a  level  of  one  percent  from  the  cargo 
quantity  in  the  tank  after  securing  cargo 
transfer  operations; 

(4)  Operate  in  heavy  seas,  moisturr. 
and  varying  weather  conditions;  and 

(5)  Have  audible  and  visual  alarm 
indicators  which  are  distinctly 
identifiable  as  cargo  tank  level  or 
pressure  monitoring  alarms  that  (;an  be 
seen  and  heard  on  the  navigation  bridge 
of  the  tank  ship  or  towing  vessel  and  on 
the  cargo  deck  area. 

(c)  Double-hull  tank  vessels  are 
exempt  from  the  requirements  of  this 
section. 

(d)  This  section  does  not  apply  tn  tank 
vessels  that  carrv-  asphalt  as  their  onlv 
cargo. 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

3.  The  authority  citation  for  33  CFR 
Part  156  is  revised  to  read  as  follows: 

Authority:  i3  U.S.C.  12.31,  1321(i);  4H 
I    Sr:    )7U3a,  3715:  E.O.  11735,  3  CFR  1971- 
1971  Comp..  p.  793.  Sw;tion  156.120(bb)  and 
feei  are  aUo  is.sued  under  46  I'.S.C'.  370.3. 

4.  Add  in  ^  156.120  paragraph  (ee)  as 
follows: 

§  1 56.1 20    Re<)uirements  for  transfer. 
•  t  *         *  • 

(ee)  Each  tank  level  or  pressure 
monitoring  device  must  be  activated 
and  monitored  whenever  the  tank  is  odf 
actively  being  subjected  to  cargo 
operations.  \ 

46  CFR  Chapter  I  i 


PART  32— SPECIAL  EQUIPMENT. 
MACHINERY.  AND  HULL 
REQUIREMENTS 
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Subpart  32.22T  [Removed] 

6.  Remove  subpart  32.22T 
(§§  32.22  T-1  and  32.22T-5). 

Drtted:  September  26.  2001. 
lames  M.  Loy, 

Admiral.  U.S.  Coast  Guard,  Commandant. 
'FR  Dof    01-2449.T  Filed  9-26-01;  4:44  pmj 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  3  and  4 

RIN  2900-AH21 

Total  Disability  Ratings  Based  on 
Inability  of  the  Individual  To  Engage  in 
Substantially  Gainful  Employment 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


5.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  46  ('  S  C.  IWi.  i  »)6.  3703, 
3719;  L  O    12234   3  CFR.  1980  tlomp  .  p.  277; 
49  CFR  1  46.  Subpdrf  32. i9  also  issiird  undfr 
the  authontv  of  Sec.  4109.  Pub.  L.  101-30a. 
104  Stat   Tli 


SUMMARY:  The  Department  of  Veterans 
.\ffdirs  iVA)  is  proposing  to  amend 
those  portions  of  its  adjudication 
regulations  and  its  .Schedule  for  Rating 
Disabilities  dealing  with  the  issue  of 
total  disabilitv  ratings  based  on  inability 
of  the  individual  to  engage  in 
substantialU'  gainful  employment  in 
claims  for  service-connected 
compensation  or  non-ser\'ice-(:onnected 
pension.  The  purpose  of  these  proposed 
changes  is  to  revise  and  riarifv  the 
procedures  and  substantive  standards 
lor  determining  whether  a  veteran's 
disabilities,  althnugh  they  do  not  meet 
the  s(  hefiular  rei)uirements  for  a  total 
rating,  nonetheless  prt^\ent  him  or  her 
from  engaging  in  substantially  gainful 
employment.  The  intended  effect  of  this 
action  is  to  establish  clear  standards  for 
assigning  a  total  rating  based  on  the 
individual's  inability  to  engage  in 
substantially  gainful  employment  and  to 
ensure  consistency  of  dtnisions  in  such 
claims. 

DATES:  Comments  must  be  received  on 
or  before  November  30.  2001. 
ADDRESSES:  Mail  or  hand  deliver  written 
uiinments  to:  Director.  Office  of 
Regulations  Management  (02D).  Room 
1154.  HIO  \'.'rmnnt  .-Xve  .  N\V. 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  nCCRfs.uiations'S mail  v(i .s,n\- 
Comiiii'nis  should  indif:ate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AH21."  All  comments  received  will  be 
available  for  public  inspection  in  the 
nffi(  (■  of  Reiiulations  Management. 
Room  1  158.  tietween  the  hours  of  8:00 
a.m.  and  4:30  p  m  .  Monday  through 
Fridav  (except  holid  ivs) 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Jacobs.  C^onsultant.  Regulations 


Staff.  Compensation  and  Pension 
Service  (211).  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  810  Vermont  Ave.,  N\V., 
Washington.  DC  20420,  (202)  273-7223. 
SUPPLEMENTARY  INFORMATION:  It  is  a 
long-standing  VA  policy  to  assign  a  total 
(100  percent)  rating  for  an  individual 
veteran  who  is  unable  to  engage  in  a 
substantially  gainful  occupation  because 
of  his  or  her  disabilities.  When  the 
veteran  does  not  meet  the  requirements 
for  a  total  rating  under  the  Schedule  for 
Rating  Disabilities,  38  CFR  part  4.  but 
because  of  unusual  individual 
circumstances,  he  or  she  is  nonetheless 
prevented  from  engaging  in 
substantially  gainful  employment 
because  of  disability,  VA  may  assign  a 
total  rating. 

The  regulations  governing  these  extra- 
schedular  "individual  unemployability" 
ratings  are  scattered  throughout  part  3 
and  subpart  A  of  part  4  of  38  CFR.  [See 
38  CFR  3.321.  General  rating 
considerations;  §  3.340.  Total  and 
permanent  total  ratings  and 
unemployability:  §  3.341 ,  Total 
disability  ratings  for  compensation 
purposes;  §  3.342,  Permanent  and  total 
disability  ratings  for  pension  purposes; 
4(4.15,  Total  disability  ratings;  §4.16. 
Total  disability  ratings  for  compensation 
based  on  unemployability  of  the 
individual;  §4.17,  Total  disability 
ratings  for  pension  based  on 
unemployability  and  age  of  the 
individual;  and  §4.18. 
Unemployability.)  The  United  States 
Court  of  Appeals  for  Veterans  Claims 
(the  Court)  has  characterized  these 
regulations  as  "a  confusing  tapestry  for 
the  adjudication  of  claims."  Hutlestad  v. 
Deminski.  1  Vet.  App   164.  167  (1991); 
see  also  Tallevv.  Denvinski.  2  Vet.  App. 
282  (1992).  In  addition  to  being 
scattered  and  confusing,  the  current 
regulations  neither  define  the  terms 
used  nor  clearly  state  specific 
requirements  for  entitlement  to  a  total 
rating  based  on  inability  of  the 
individual  to  engage  in  substantially 
gainful  employment. 

In  order  to  address  these  problems 
and  make  the  provisions  clearer  and 
more  uniform,  we  propose  to  make  a 
number  of  changes  throughout  §§4.15 
through  4.18.  The  current  regulations 
use  the  various  terms  "secure  and 
follow.  "  'secure  or  follow"  and 
■follow"  substantially  gainful 
employment.  We  propose  to  employ  a 
single  term,  "engage  in"  substantially 
gainful  employment.  We  propose  to 
define  terms  used  and  outline  specific 
requirements  for  these  special  ratings. 
We  propose  to  make  the  regulations  in 
38  CFR  part  3  (§§3.321.  3.340.  3.341, 
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and  3.342)  consistent  with  the  proposed 
provisions  of  part  4,  subpart  A  and  in 
both  part  3  and  part  4,  remove 
redundant  or  otherwise  unnecessary 
material,  i.e.,  material  which  neither 
prescribes  VA  policy  nor  establishes 
procedures  decisionmakers  must  follow. 
We  also  propose  to  make  other  changes 
to  both  part  3  and  part  4  for  purposes 
of  clarity  and  to  amend  authority 
citations  as  appropriate. 

A  portion  of^the  current  §  4.15  repeats 
the  purpose  of  the  rating  schedule 
already  contained  in  §4.1,  stating  that 
the  rating  is  based  primarily  upon  the 
average  impairment  in  earning  capacity. 
It  also  states,  among  other  things:  that 
the  ability  to  overcome  the  handicap  of 
disability  varies  widely  among 
individuals;  that  full  consideration  must 
be  given  to  unusual  physical  or  mental 
defects  in  individual  cases  that  might 
prevent  the  usual  amount  of  success  in 
overcoming  the  handicap  of  disability: 
that  total  disability  will  be  considered  to 
exist  when  there  is  present  any 
impairment  of  mind  or  body  sufficient 
to  render  it  impossible  for  the  average 
person  to  follow  a  substantially  gainful 
occupation;  and  that  specific  disabilities 
are  considered  permanently  and  totally 
disabling.  Some  of  this  information  is 
also  contained  in  §  3.321.  which 
provides  for  approval  of  extra-schedular 
ratings  for  those  cases  where  the 
percentage  evaluation  provided  by  the 
rating  schedule  does  not  reflect  the 
actual  limitations  imposed  by  the 
service-cormected  disabilities. 

We  propose  to  eliminate  as 
unnecessary  the  portions  of  §  4.15  that 
are  stated  elsewhere  and  to  rewrite  the 
section  so  that  it  will  clearly  state  VA's 
long-standing  policy  to  assign  a  total 
rating  in  individual  cases  where 
permanent  physical  or  mental 
impairment  results  in  an  inability  to 
engage  in  substantially  gainful 
employment. 

Since  the  specific  disabilities  listed  in 
§  4.15  as  permanently  and  totally 
disabling  (i.e.,  permanent  loss  of  use  of 
both  hands  (DC  5106,  5109);  both  feet 
(DC  5107,  5110);  one  hand  and  one  foot 
(DC  5104,  5105,  5108,  5111);  and  sight 
of  both  eyes  (DC  6061-6063,  6067, 
6071))  all  warrant  a  100  percent 
schedular  rating  under  subpart  B  of  the 
Schedule  for  Rating  Disabilities,  it  is 
redundant  to  designate  them  as 
permanently  and  totally  disabling  here. 

Section  4.15  also  provides  that 
permanent  helplessness  or  permanently- 
bedridden  status  will  constitute 
permanent  total  disability.  In  service- 
cormected  compensation  claims,  those 
provisions  are  superfluous  because  38 
U.S.C.  1114(1)  and  (m)  provide  for 
compensation  amoimts  greater  than 


those  payable  for  100  percent  disability 
in  cases  where  a  veteran  is.  due  to 
service-connected  disability, 
permanently  bedridden  or  so  helpless  as 
to  be  in  need  of  regular  aid  and 
attendance.  For  purposes  of  pen.sion 
entitlement,  although  permanent 
helplessness  or  permanently-bedridden 
status  may  provide  sufficient  evidence 
of  permanent  and  total  disability,  there 
may  be  cases  where  such  status  would 
not  establish  the  existence  of  permanent 
and  total  disability  (such  as  where  the 
veteran  is  employed  and  earning 
significant  income  from  employment) 
Accordingly,  in  our  judgment,  it  is 
preferable  to  establish  a  uniform 
standard  for  determining  whether  a 
claimant  whose  disabilities  are  rated 
less  than  100  percent  disabling  is  unable 
to  engage  in  substantially  gainful 
employment,  rather  than  to  presume 
such  inability  based  on  helplessness  or 
bedridden  status.  (See  38  CFR  3.351. 
3.352.) 

Section  4.16  currently  states  that  a 
total  rating  for  compensation  purposes 
may  be  assigned  if  the  schedular  rating 
is  less  than  total  but.  in  the  judgment  of 
the  rating  activity,  the  veteran  is  unable 
to  secure  or  follow  a  substantially 
gainful  occupation  due  to  ser\'ice- 
connected  disabilities.  However,  the 
factors  that  would  trigger  rating  activity 
consideration  and  the  specific 
requirements  for  these  total  "extra- 
schedular"  ratings  are  not  specified   We 
propose  to  reorganize  and  rewrite  this 
section  to  establish  clear  requirements 

In  proposed  section  4.16(a)  we 
provide  that  a  total  rating  based  on 
individual  unemployability  may  be 
assigned  only  if  the  veteran's  disabilities 
do  not  warrant  a  total  schedular  rating 
Because  these  extra-schedular 
provisions  are  for  application  onlv 
when  a  total  schedular  rating  f^annot  be 
established,  a  decision  to  assign  an 
extra-schedular  rating  always  requires 
review  of  the  particular  circumstances 
in  that  case.  Disability  ratings  are  to  be 
based  as  far  as  practicable  on  the  rating 
schedule.  Current  regulations  in 
§  4.16(a)  make  clear  that  total  disability 
ratings  based  on  individual 
unemployability  are  intended  only  to 
ensure  appropriate  compensation  to 
persons  who  are  unemployable  due  to 
disability  but  do  not  meet  the  schedular 
requirements  for  a  total  disability  rating 
Consequently,  when  a  veteran  is 
entitled  to  a  total  schedular  rating,  the 
justification  for  a  total  disability  rating 
based  on  individual  unemployability 
ceases  to  exist.  We  therefore  propose  to 
state  in  §  4.16(a)  that  a  total  schedular 
rating  cancels  an  existing  rating  that  was 
assigned  based  on  inability  to  engage  in 
substantially  gainful  employment.  The 


cancellation  of  a  total  rating  baspci  on 
individual  unempioyabilit\  under  these 
cirrumstances  will  not  result  in  a 
reduction  of  benpfits,  and  the 
procedural  provisions  concerning  the 
reduction  or  discontinuance  of  benefits 
are  not  applicable  We  proposp  to 
amend  t(  3  343(c)  to  make  i.lcir  th.il  the 
procedural  provisions  to  w.hn  h  ;t  refers 
for  reduction  of  benefits  an'  not 
applicable  when  a  total  disability  rating 
based  on  individual  unemployability  is 
replaced  by  a  total  si  hedular  rating. 

In  ^  4  16(h).  vve  propose  to  clarirN'  that 
a  total  dusability  rating  ba.sed  on 
individual  unemplovabilitv  will  not  be 
assigned  if  the  veteran  already  has  a 
total  schedular  rating  A  total  disability 
rating  based  on  indi\idual 
unemployability  could  not  rt^'-ult  in  any 
additional  benefits  to  a  veti-ran  w  ho 
already  has  a  total  ser\  u:t>-<  ormtn  ted 
rating.  This  provision  is  not  a  c  harige. 
but  merely  a  clarification  of  principles 
established  by  existine  regulations 

Claimants  mav  estahlisn  entitlement 
to  a  total  rating  baseci  on  inabi!it\  to 
engage  in  substantialh  gainful 
employment  if  circumstances  unique  to 
their  individual  situations  cause  the 
effects  of  their  disabilities  to  be  more 
severe  than  they  v%(iuld  he  in  the 
average  person  We  propose  to 
specifically  state  iii  '!i4  16(bj  that  a  total 
rating  for  compensation  purpose>> 
assigned  be<:ause  of  inabilit\  of  the 
individual  to  engage  in  substantially 
gainful  employment  encompasses  al! 
ser\ice-connt?c1ed  disabilities  existing  at 
the  time  the  total  rating  is  assigned  The 
intent  of  this  change  is  to  ensure  that 
the  overall  effe<;t  of  the  service- 
f onnecled  disabilities  and  their  impact 
upon  one  another  is  fullv  considered  in 
determining  if  those  disabilities  prevent 
the  individual  from  engaging  in 
substantiallv  gainful  enipinvment. 

We  propose  to  state  in  *;  4  lH(d)  that 
a  determinatrin  as  to  whether  a  veteran 
IS  unable  to  engage  in  substantially 
gainful  employment  due  to  service- 
connected  disability  or  disabilities  will 
be  based  upon  evidence  of  the  veteran's 
ability  to  perform  the  activities  normally 
required  for  substantiallv  gainful 
emplovment  with  the  regularit\  and  for 
the  duration  required  for  substantidli\ 
gainful  employment   We  propose  to 
include  a  list  of  spec  ific  factors  which 
the  rating  activitv  must  address  in  every 
claim  for  a  total  rating  for  compensation 
purposes  based  on  inability  ui  the 
individual  to  engage  in  substantially 
gainful  employment 

In  Moorp  V   Dervunski.  1  \  et   .-Xpp 
356,  359(1991)   the  Court  suggested  that 
\'A  regulations  on  this  issue  address 
what  a  veteran  can  and  cannot  do  in  a 
practical  rather  than  a  thi»i)retical 
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manner.  In  §4.16(d)(ll,  we  propose  to 
require  that  the  rating  activity  consider 
medical  evidence  describing  the 
veteran's  service-connected  disabilities 
and  the  extent  to  which  they  limit  the 
veteran's  ability  to  perform  "activities 
normally  required  for  substantially 
gainful  employment."  This  phrase,  as 
defined  in  proposed  §  4.16(g)(2).  means 
both  exertional  and  non-exertional 
activities  that,  as  a  group,  affect  the 
ability  to  engage  in  any  form  of 
emplo>Tnent.  Exertional  activities 
would  include,  but  would  not  be 
limited  to,  the  ability  to  sit,  stand,  walk, 
push,  pull,  use  hands,  reach,  lift  and 
cany.  Non-exertional  activities  would 
include,  but  would  not  be  limited  to,  the 
ability  to  communicate,  remember, 
follow  instructions,  use  judgment,  adapt 
to  changes,  and  deal  with  people, 
including  supervisors,  co-workers,  and 
the  public.  Requiring  the  rating  decision 
to  be  based  upon  the  veteran's  ability  to 
perform  these  specific  activities  would 
assure  that  each  decision  would  be 
based  on  more  objective  findings  rather 
than  merely  on  the  evaluator's 
interpretation  of  the  subjective  term 
"unemployable  ' 

In  §  4.16(d)(2).  we  propose  to  require 
that  the  rating  activity  consider 
evidence  of  any  other  unusual 
limitations  imposed  by  the  service- 
connected  disabilities,  such  as  that  they 
require  uncharacteristically  frequent 
periods  of  hospitalization,  or  that  there 
are  unusual  effects  of  medication,  etc. 
We  believe  that  these  factors  could 
affect  an  individuals  ability  to  perform 
activities  necessary  for  employment  and 
thus  should  be  part  of  any 
unemployability  determination 

Undercurrent  provisions  of  §4  16, 
entitlement  to  a  total  rating  for 
compensation  purposes  because  of 
inability  of  the  individual  to  engage  in 
substantially  gainful  employment  is 
based  solely  on  service-connected 
disability  or  disabilities  without 
considering  age  and  non-service- 
connected  disabilities  in  making  the 
determination.  (See  §§4.19  and  3,341  ) 
We  propose  to  include  at  §  4.16(e)  a  list 
of  factors  that  VA  would  disregard  in 
determining  entitlement  to  this  rating 
In  addition  to  age  and  non-service- 
connected  disabilities,  we  propose  that 
VA  would  disregard:  the  veteran's 
training  or  lack  thereof  unless  service- 
connected  disabilities  would  impede 
further  training;  the  state  of  the 
economy  in  the  veteran's  community; 
and  the  fact  that  prior  employment  may 
have  been  terminated  due  to  such 
factory  as  employer  relocation  or 
technological  advances  that  make  a 
prior  job  obsolete.  In  our  judgment  these 
factors  have  no  bearing  on  the  effect  of 


service-connected  disability  on  the 
claimant's  ability  tn  perform  activities 
deemed  necessary  for  employment. 

We  propose  to  state  at  §  4.i6(e){3)  that 
VA  will  not  consider  a  veteran's  training 
or  lack  thereof  in  the  rating  decision 
because  training  in  one  field  does  not 
preclude  employment  in  some  other 
area,  nor  does  lack  of  training  preclude 
a  veterem  from  being  successfully 
trained  to  engage  in  some  form  of 
substantially  gainful  employment. 
However,  if  further  training  is  not 
feasible  because  of  service-connected 
disabilities,  that  is  a  factor  VA  should 
take  into  account  in  assessing  the 
veterans  ability  to  engage  in 
substantially  gainful  employment. 

Similarly,  neither  the  state  of  the 
economy  in  the  veteran's  community 
nor  the  fact  that  a  job  the  veteran 
previouslv  held  has  been  eliminated 
because  of  technological  advances  or 
employer  relocation  renders  the  veteran 
incapable  of  performing  other 
substantially  gainful  employment.  We 
propose  to  exclude  these  factors  from 
consideration  at  §4. 16(e)(4)  and  {e)(5)  in 
order  to  focus  the  determination  on 
whether  a  veteran  can  perform  activities 
necessary  to  engage  in  substantially 
gainful  employment  rather  than  on 
whether  he  or  she  is  unemploved. 

We  propose  that  §  4.16(f)(l)'will  state 
the  percentages  required  for  a  rating 
activity  to  assign  a  total  evaluation 
without  referral  to  any  other  VA  official. 
Current  regulations  in  §  4.16(a)  provide 
that  a  rating  board  may  assign  a  total 
rating  without  referral  to  any  other 
official  if  the  veteran  has  a  single 
service-connected  disability  rated  at 
least  60  percent  disabling  or  has  a  single 
service-connected  disability  rated  at 
least  40  percent  disabling  and  sufficient 
additional  service-calinected  disability 
to  result  in  a  combined  rating  of  at  least 
70  percent.  Current  §  4.16(a)  also  states 
that  certain  combinations  of  disabilities 
may  be  considered  as  a  single  disability 
for  purposes  of  this  determination.  We 
are  proposing  to  retain  the  current 
requirement  of  a  60  percent  evaluation 
for  a  single  disability  now  contained  in 
§  4.16(a).  However,  we  propose  to 
reduce  the  threshold  for  combined 
ratings  from  70  percent  to  60  percent 
and  to  eliminate  the  requirement  that 
one  of  the  disabilities  must  be  rated  at 
least  40  percent  disabling.  In  our  view, 
multiple  service-connected  disabilities 
combining  to  a  60  percent  evaluation 
are  no  less  likely  to  result  in  total 
disability  based  on  individual 
unemployability  than  single  service- 
connected  disabilities  evaluated  as  60 
percent  or  higher.  We  also  believe  that 
disabilities  resulting  in  a  combined 
rating  of  60  percent  may  have 


approximately  the  same  effect  on  a 
veteran's  ability  to  engage  in 
substantially  gainful  employment, 
regardless  of  whether  one  of  the 
disabilities  is  rated  at  40  percent  or 
more.  The  proposed  rule  would, 
therefore,  apply  the  same  standard  to  all 
veterans  having  a  combined  rating  of  60 
percent  or  more. 

Because  the  proposed  rules  would 
eliminate  the  different  percentage 
thresholds  applicable  to  single  disability 
ratings  and  combined  ratings,  there  is 
no  need  to  retain  the  provisions  in 
current  §4, 16(a)  stating  that  certain 
combinations  of  disabilities  (e,g,, 
multiple  disabilities  incurred  in  combat 
or  in  a  single  accident)  may  be  treated 
as  a  single  disability  for  purposes  of 
applying  those  threshold  requirements. 
Accordingly,  we  are  not  including  those 
provisions  in  the  proposed  rules. 

Consistent  with  current  regulations, 
we  propose  to  require  that  if  the 
specified  percentage  ratings  are  not  met, 
but  in  the  judgment  of  the  rating  activity 
the  evidence  shows  that  the  veteran  is 
unable  to  engage  in  substantially  gainful 
employment  due  to  service-connected 
disabilities,  the  rating  activity  will 
prepare  an  extra-schedular  total  rating 
for  the  approval  of  the  Director  of  the 
Compensation  and  Pension  Service. 

The  Court  has  held  that,  under  the 
current  regulation,  the  Board  of 
Veterans'  Appeals  (BVA)  is  precluded 
from  assigning  an  extra-schedular  rating 
in  the  first  instance.  (See  Floyd  v. 
Brown.  9  Vet,  App.  88  (1996)'.)  In  our 
judgment,  requiring  BVA  to  remand 
such  cases  to  a  regional  office  for  a 
decision  not  only  serves  no  useful 
purpose,  it  significantly  increases  the 
time  that  a  claimant  must  wait  for  a 
decision  on  his  or  her  appeal.  We 
therefore  propose  to  state  in  §  4.16(f)(3) 
that,  in  cases  before  BVA  on  appellate 
review,  the  authority  to  authorize  extra- 
schedular  ratings  extends  to  BVA.  This 
proposal  would  reduce  the  number  of 
cases  remanded  by  BVA  for  regional 
office  consideration  and  improve 
timeliness  of  appeals. 

The  current  unemployability 
regulations  provide  no  clear  definition 
of  what  constitutes  "substantially 
gainful  employment."  The  regulations 
state  that  marginal  employment 
(defined,  generally,  as  earned  annual 
income  below  the  level  established  by 
the  U.S.  Department  of  Commerce, 
Bureau  of  the  Census,  as  the  poverty 
threshold  for  one  person)  is  not 
considered  substantially  gainful 
employment.  The  Court  has  pointed  out, 
however,  that  a  purely  negative 
definition,  i.e.,  one  that  states  what  is 
not  substantially  gainful  employment,  is 
not  adequate.  (See  Ferraro  v.  Derwinski, 
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1  Vet.  App.  326,  333  (1991).)  We 
propose  to:  eliminate  the  concept  of 
marginal  employment:  define 
"substantially  gainful  employment": 
and  state  that  if  a  veteran  is  employed, 
earned  income  that  exceeds  an  amount 
that  is  more  than  twice  the  Maximum 
Annual  Pension  Rate  (MAPR)  for  a 
veteran  without  dependents  under  38 
U.S.C.  1521(b)  (as  increased  under  38 
U.S.C.  5312(a))  will  be  considered 
conclusive  evidence  that  the  veteran  is 
engaged  in  substantially  gainful 
employment. 

We  propose  to  define  "substantially 
gainful  employment"  as  any  work  that 
is  generally  done  for  pay  or  profit  that 
the  veteran  is  able  to  perform  with 
sufficient  regularity  and  duration  to 
provide  a  reliable  source  of  income. 
This  definition  takes  into  account  that 
general  abilities  and  skills  are  necessary 
for  any  type  of  employment  and  that  in 
order  for  employment  to  be 
"substantially  gainful,"  work  must  be 
performed  with  reasonable  consistency 
and  for  a  reasonable  period  of  time. 

As  noted  above,  we  propose  to  state 
that  if  a  veteran  is  employed,  earned 
income  that  exceeds  an  amount  that  is 
twice  the  MAPR  for  a  veteran  without 
dependents  under  38  U.S.C.  1521(b)  (as 
increased  under  38  U.S.C.  5312(a))  will 
be  considered  conclusive  evidence  that 
the  veteran  is  engaged  in  substantially 
gainful  employment.  This  amount 
roughly  doubles  the  current  level  used 
to  define  "marginal"  employment. 
Although  the  ciurent  regulation  at  §  4.16 
defines  marginal  employment  according 
to  a  level  of  earnings,  it  also  allows 
exceptions.  For  example,  employment 
may  be  held  to  be  "marginal,"  and 
therefore  not  substantially  gainful,  when 
earnings  exceed  the  established  level  if 
a  veteran  is  employed  in  a  "protected 
environment."  We  propose  to  eliminate 
such  exceptions  so  that  the  standard  to 
determine  whether  a  veteran  is  able  to 
engage  in  substantially  gainful 
employment  applies  equally  to  all 
veterans  in  an  objective  and  impartial 
maimer. 

The  MAPR  reflects  the  reasoned 
judgment  of  Congress  concerning  levels 
of  income  which  are  adequate  to  meet 
the  ordinary  needs  of  individuals  with 
no  other  income  and  was  designed  to 
create  a  national  minimum  standard 
necessary  to  meet  basic  needs.  This 
judgment  is  outlined  in  the  legislative 
history  of  the  Veterans'  and  Survivors' 
Pension  Improvement  Act  of  1978,  Pub. 
L.  No.  95-588  (See  H.R.  Rep.  No.  1225, 
95th  Cong..  2d  Sess.  27  (1978),  repiyited 
in  19''8  U.S.C.C.A.N.  5583,  5608-5609). 
The  MAPR  is  regularly  adjusted  for  cost- 
of-living  increases  pursuant  to  38  U.S.C. 
5312.  In  our  judgment,  it  is  reasonable 


to  conclude  that  an  individual  earning 
twice  that  amount  from  employment  is 
engaged  in  substantially  gainhil 
employment,  thus  making  further 
inquir\-  under  the  standards  of  *»M  Ih 
and  4.17  unnecessarA'. 

Section  4.17  is  currently  titled    Total 
disability  ratings  for  pension  based  on 
unemployability  and  age  of  the 
individual."  We  propose  to  retitle  this 
section  "Permanent  and  total  disability 
ratings  for  pension  purposes  '  While 
this  would  not  be  a  substantive  change, 
it  more  accurately  reflects  the  content  of 
the  section. 

In  discussing  pension  entitlement. 
§4.17  currently  states  "When  the 
percentage  requirements  [in  current 
§4.16(a)]  are  met,  and  the  disabilities 
involved  are  of  a  permanent  nature,  a 
rating  of  permanent  and  total  disability 
will  be  assigned  if  the  veteran  is  found 
to  be  unable  to  secure  and  follow 
substantially  gainful  employment  by 
reason  of  such  disability"  This  section 
also  provides  that  if  the  veteran  is 
unemployable  but  fails  to  meet  the 
percentage  standards,  the  claim  will  be 
referred  to  the  Adjudication  Officer  The 
requirements  for  a  permanent  and  total 
evaluation  for  pension  purposes  are 
further  discussed  in  §  3.321(b)(2).  which 
states  that  if  the  veteran  "is  found  to  be 
unemployable  by  reason  of  his  or  her 
disability(ies),  age.  occupational 
background  and  other  related  factors.' 
an  extra-schedular  permanent  and  total 
rating  can  be  approved.  Neither  section 
specifies  the  manner  in  which  these 
various  factors  will  be  considered 

We  propose  to  retain  the  basic 
provisions  of  the  current  §4.17  but 
revise  the  language  governing  pension 
determinations  to  make  it  clear  that  the 
rating  activity  is  authorized  to  approve 
a  permanent  and  total  disability  rating 
if  the  veteran  has  either  a  single 
disability  rated  at  60  percent  or  more,  or 
a  combination  of  disabilities  resulting  in 
a  combined  rating  of  60  percent  or  more 
For  the  reasons  stated  above  with 
respect  to  compensation  claims,  this 
would  eliminate  the  difference  in 
current  regulations  between  the 
threshold  requirements  in  claims  based 
on  a  single  disability  and  those  based  on 
a  combination  of  disabilities.  Current 
regulations  require  that  a  permanent 
and  total  disability  rating  will  be 
referred  for  approval  by  the 
Adjudication  Officer  if  the  evidence 
establishes  that  the  veteran  is  unable  to 
engage  in  substantially  gainful 
employment,  but  his  or  her  disabilities 
do  not  meet  basic  percentage 
requirements  necessar\'  for  the  rating 
activity  to  assign  a  total  rating  for 
pension  purposes.  We  propose  to  retain 
this  requirement,  but  to  designate  the 


Service  (Center  Manager  as  the 
approving  official.  As  part  of  its 
Business  Process  Reengineering  efforts, 
the  Veterans  Benefits  Administration 
has  mergeci  the  traditional  Adjudication 
and  Veterans  Services  functions  within 
its  regional  offices  and  replaced 
Adjudication  Officers  with  Service 
(.enter  Managers   This  provision 
incorporates  that  (  hange  in  title.  We 
also  propos(»  to  state  in  §4.17  that,  in 
(.ases  before  the  Board  of  Veterans' 
.Appeals  on  appellate  review,  the 
authority  to  authorize  extra-schedular 
ratings  extends  to  B\'A  This  is 
(  (insistent  with  the  previously- 
explained  provisions  of  proposed  §4.16. 

In  rating  the  disabilitv  levels  under 
Ml  7.  we  propose  to  require  that  all 
permanent  disabilities  that  are  not  due 
to  misconduct  be  t  onsidered.  We 
propose  to  require  that  if  the  rating 
assigned  for  the  \eteran's  disabilities 
does  nut  satisfy'  the  requirements  for  a 
total  schedular  rating,  the  determination 
of  permanent  and  total  disability  will  be 
based  on  e\-aluatioo  nf  ;hi  \  fti'ran's 
abilit\'  to  perform  thf  sfiei  ifu 
employment-related  adivities  outlined 
in  prof)(j>ed  *!  4  Ui   W  <•  have  previously 
explained  these  prnpn^ed  pro\usions. 
Their  adoption  here  will  assure  that  all 
ratings  are  based  on  the  same  stand.'^rd 

.■\s  discussed  above,  the  rurrenl 
provisions  of  ^  3  321fb)(2)  allow  a  total 
rating  for  pension  purposes  if  the 
\  eteran  is  unemployable  by  reason  of 
disability,  age.  occupational 
background,  and  ' dther  related  factors." 
Because  the  regulations  do  not  specify 
how  these  factors  will  be  considered,  we 
propose  to  replace  the  general  term 
"other  related  fat  tur^"  wit))  tlic  more 
specific  term    training  nr  t-iiixation"  in 
^  4  1  7(f  I  and  state  that  we  will  consider 
age,  occupational  background,  training 
and  education  only  to  the  extent  that 
the\-  limit  further  training  .iiiii 
adaptation  in  a  \eipran    In  -lir 
ludgment,  this  will  i  l,irif\  ttia'  the  basic 
requirement  for  a  perinaiu'iit  and  total 
<iisability  rating  is  that  the  veteran  is 
unemplo\ahie  because  of  disability  and 
will  eliminate  any  implication  in  the 
current  rule  that  a  permanent  and  total 
rating  mav  be  assigned  w  here  the 
veteran  is  unemplo\able  primarily  due 
to  age  and  factors  other  than  disability. 

Similarly,  we  propose  to  state  in 
§4. 17(f)  that  in  determining  'vshei tier  the 
\eteran  is  entitled  to  a  permanent  and 
total  rating  \'A  w  ill  disregard  the  stale 
of  the  economy  in  the  veteran's 
community  and,  if  applicable,  the  fact 
that  the  veteran's  previous  employment 
has  been  eliminated  due  to  such  factors 
as  technological  ad\  ances  or  employer 
relocation  We  have  previously 
explained  our  reasons  f<ir  disregarding 
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these  factors  in  *}4.16.  and  we  believe 
adopting  this  provision  here  will 
properiv  focus  the  decision  on  whether 
the  veteran  is  prevented  from  engaging 
in  substantially  gainful  empioyment 
because  of  disability. 

In  §4  17  w'e  propose  to  define 
substantially  gainful  employment  as  any 
work  generally  done  for  pay  or  profit 
that  the  veteran  is  able  to  perform  with 
sufficient  regularity  and  duration  to 
provide  a  reliable  source  of  income. 
This  definition  is  consistent  with 
compensation  requirements  in  proposed 
§  4.16,  and  our  rationale  for  this 
definition  has  already  been  explained. 
Again,  for  consistency  with  the 
compensation  regulations,  we  propose 
to  state  that  if  a  veteran  is  employed. 
earned  income  greater  than  an  amount 
equal  to  twice  the  MAPR  for  a  veteran 
with  no  dependents  is  conclusive 
evidence  that  the  veteran's  employment 
is  substantially  gainful. 

Section  4.17a.  Misconduct  etiology, 
currentlv  states  that  a  permanent  and 
total  disability  rating  under  the 
provisions  of  ^§4.15,  4.16.  and  4.17  is 
not  precluded  by  the  existence  of  a 
disabilitv  that  is  due  to  the  veteran's 
own  wilifiil  misconduct  when  there  is 
also  separate,  innocently  acquired 
disability  rated  as  100  percent  disabling, 
or  if  there  are  separate  innocently 
acquired  disabilities  which  themselves 
cause  inability  of  the  individual  to 
engage  in  substantially  gainful 
employment.  The  principles  pertaining 
to  willful  misconduct  are  contained  in 
VA's  regulations  at  i)«!  3.1  Definitions  (in 
paragraphs  (m)  "in  line  of  duty"  and  (n) 
■willful  misconduct").  3  3  Pension;  3,4 
Compensation;  and  3.301  Line  of  duty 
and  misconduct  Since  these  provisions 
clearly  state  that  direct  service 
connection  or  pension  mav  be  granted 
onlv  for  disability  not  due  to  the 
veterans  own  willful  misconduct,  we 
propose  to  delete  §  4.17a  because  its 
provisions  are  unnecessars' 

Section  4  18.  Unemployability. 
currently  states  that  a  veteran  may  be 
crmsidered  unemplovable  upon 
termination  of  employment  which  made 
some  accommodation  for  disahilit\  if  h>' 
or  she  cannot  secure  further 
emplovment.  The  proposed  regulations 
would  recognize  that  anv  time  a  veteran 
claims  inability  to  be  empKiyed  duf  to 
disabilitv.  an  assessment  of  the  veteran's 
abilitv  to  perform  activities  generally 
necessary  for  ■iubstantiallv  gainful 
emplovment  would  be  th*'  determining 
factor  in  assigning  a  total  rating.  F(jr  this 
reason,  the  nature  of  the  prior 
employment  and  anv  emplover 
concessions  which  enabled  the  veteran 
t(i  engage  in  employment  would  he 


irrelevant  and  we  propose  to  delete  that 
statement. 

Section  4.18  also  currently  states  that 
in  the  case  of  traumatic  injuries  of  static 
character  (i.e..  amputations,  fractures, 
etc.)  an  extra-schedular  rating  will 
pequirf'  ri  findint;  of  (;ontinuous 
unempliivahilitv  from  f>ither  the  date  of 
the  trauma  or  the  date  the  disability 
stabilized.  Exceptions  are  allowed  if 
emplovment  is  "occasional, 
intermittent,  trvout  or  unsuccessful." 
We  believe  that  even  when  the  level  of 
disability  has  been  stable  for  an 
extended  period,  it  is  possible  for 
unusual  individual  circumstances  to 
develop  at  any  time  that  r;ould  cause  the 
effect  of  ser\'ice-connected  disabilities 
to  be  more  severe  than  they  are  in  the 
average  person.  Accordingly,  we 
propose  to  delete  the  requirement  for  a 
finding  of  continuous  unemployability 
from  the  date  of  traumatic  injury  or 
stabilization  of  such  injury. 

The  current  4)4  IH  further  states  that 
when  inabilitv  of  the  individual  to 
engage  in  substantially  gainful 
emplovment  for  pension  purposes  has 
been  established  based  on  combined 
service-connected  and  non-service- 
connected  disabilities,  and  the  service- 
connected  disability  has  increased  in 
severitv.  the  rating  activity  must 
determine  whether  the  veteran  is 
unemplovable  under  the  provisions  of 
§4.16.  38CFK  3.103(a)  requires  VA  as* 
a  matter  of  policy  "to  render  a  decision 
which  grants  every  benefit  that  can  be 
supported  in  law."  Because  VA's  policy 
as  stated  in  §  3.103(a)  already  requires 
consideration  of  a  total  unemplovability 
rating  under  the  circumstances  in 
question,  that  portion  of «;  4,18  is 
unnecessary  and  we  propose  to  delete  it. 
In  light  of  all  these  factors,  we  propose 
to  delete  ^4.18  in  its  entirety. 

Section  3.321  is  currentlytitled 
"General  rating  ( imsiderations.  "  We 
propose  to  retitle  this  section  "General 
rating  principles  "  to  more  accurately 
reflect  the  content.  The  c  urrent 
§  3.321(a).  Use  of  rating  schedule,  states 
that  the  Schedule  for  Rating  Disabilities 
will  be  used  for  evaluating  the  degree  of 
disability  in  veterans'  claims  and 
repeats  provisions  of  ^  4.1  stating  that 
the  Rating  Schedule  will  represent  the 
average  impairment  in  earning  capacity 
resulting  from  disabilitv.  We  propose  to 
eliminate  the  redundant  language  and 
simpiv  state  that  in  ( laims  for  benefits. 
disabilities  will  be  rated  under  the 
Schedule  for  Rating  Disabilities,  38  CFR 
part  4. 

Section  3.321(b),  currently  titled 
"Exceptional  cases.  "  contains  separate 
paragraphs  referring  to  extra-.schedular 
evaluations  for  compensation  and 
pension  and  the  effective  dates  for  such 


evaluations.  Much  of  this  material  is 
stated  elsewhere  in  the  proposed 
regulations.  {See  §  4.16  Total  disability 
rating  for  compensation  based  on 
inability  of  the  individual  to  engage  in 
substantiallv  gainful  emplovment;  §4.17 
Permanent  and  total  disability  rating  for 
pension  purposes;  see  also  current  §  4.1 
and  §  3.400  (governing  effective  dates).) 

We  propose  to  rewrite  §  3.321  to 
provide  separate  paragraphs  addressing 

(1)  e.xtra-schedular  ratings  where  the 
percentage  rating  provided  for  a  specific 
disability  under  the  Schedule  for  Rating 
Disabilities  does  not  adequately  reflect 
the  actual  limitation  imposed  by  the 
service-connected  disability  or 
disabilities  in  an  individual  case,  and 

(2)  extra-schedular  ratings  based  on  an 
individual's  inability  to  engage  in 
substantiallv  gainful  emplovment. 

We  propose  to  title  §  3.321(b)  "E.xtra- 
schedular  ratings  in  unusual  cases"  and 
to  state  that  in  unusual  cases,  if  in  the 
judgment  of  the  rating  activity,  the 
percentage  rating  provided  for  specific 
disability  by  the  Schedule  for  Rating 
Disabilities  does  not  adequately  reflect 
the  actual  limitations  imposed  upon 
that  individual  by  service-connected 
disabilities,  the  rating  activity  will 
prepare  an  extra-schedular  rating  for  the 
approval  of  the  Director  of  the 
Compensation  and  Pension  Service.  We 
propose  to  require  that  the  rating  specify 
the  unusual  limitations  and  the 
percentage  rating  that  in  the  judgment  of 
the  rating  activity  adequately  reflects 
those  limitations  in  order  to  clearly 
establish  the  reasons  and  bases  for  an 
extra-schedular  rating.  The  current 
§  3.321(b)  reserves  approval  authority  to 
either  the  Under  Secretary^  for  Benefits 
or  the  Director  of  the  Compensation  and 
Pension  Service.  The  Director  of  the 
Compensation  and  Pension  Service, 
who  provides  technical  expertise  and 
advice  to  the  Under  Secretary  for 
Benefits  on  a  wide  variety  of 
compensation  and  pension  issues,  is 
well  qualified  to  exercise  this  authority 
in  an  objective  and  impartial  manner. 
Further,  there  is  no  need  to  elevate  these 
determinations  to  the  Under  Secretary 
for  Benefits.  Therefore,  we  propose  that 
the  Director  of  the  Compensation  and 
Pension  Service  will  have  the  sole 
authority  to  approve  extra-schedular 
ratings  in  such  cases.  However,  we  also 
propose  to  state  in  this  paragraph  that, 
in  cases  under  appeal  to  BVA,  the 
authoritv  to  approve  an  extra-sched'dar 
rating  extends  to  BVA.  This  is 
consistent  with  the  previously 
explained  provisions  of  proposed 
§§4,16  and  4.17. 

We  propose  to  title  §  3.321(c)  "Extra- 
schedular  ratings  based  on  an 
individual's  inability  to  engage  in 
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substantially  gainful  employment"  and 
state  that  the  rating  activity  will  prepare 
an  extra-schedular  rating  in  accordance 
with  the  standards  and  procedures 
provided  in  §4.16  or  §4.17. 

The  current  §  3.321(c).  titled 
"Advison.'  opinion."  states  that  if  the 
application  of  the  schedule  or  propriety 
of  an  extra-schedular  rating  is 
questionable  in  a  particular  case,  the 
field  station  may  submit  that  case  to 
Central  Office  for  advisory  opinion.  This 
is  a  statement  of  internal  agency 
procedure  and  does  not  affect  any  rights 
or  obligations  of  claimants.  In  our 
opinion,  it  is  inappropriate  to  include 
this  provision  in  a  regulation  and  we 
propose  to  delete  it. 

Section  3.340  is  currently  titled 
"Total  and  permanent  total  ratings  and 
unemployability."  We  propose  to  retitle 
this  section  "Miscellaneous  provisions 
pertaining  to  ratings  based  on  an 
individual's  inability  to  engage  in 
substantially  gainful  employment," 
eliminate  unnecessary  paragraphs,  and 
consolidate  into  §  3.340  miscellaneous 
provisions  pertaining  to  inability  of  the 
individual  to  engage  in  substantially 
gainful  employment  currently  contained 
in  §  3.341  "Total  disability  ratings  for 
compensation  purposes."  We  propose  to 
delete  §§3.341  and  3.342. 

The  paragraphs  we  propose  to 
eliminate  in  §  3.340  are  paragraph  (a) 
"Total  disability  ratings";  paragraph 
(a)(1)  "General";  paragraph  (a)(2) 
"Schedule  for  rating  disabilities"; 
paragraph  (a)(3)  "Ratings  of  total 
disability  on  history";  and  paragraph  (b) 
"Permanent  total  disability."  These 
paragraphs  essentially  repeat  or  would 
be  superseded  by  the  provisions 
outlined  in  proposed  §§4.16  and  4.17 
pertaining  to  extra-schedular  ratings  for 
compensation  and  pension  claims  based 
on  inability  of  the  individual  to  engage 
in  substantially  gainful  employment. 
We  propose  to  retain  §  3.340(c) 
"Insurance  ratings"  without  change, 
except  to  add  an  authority  citation 
following  it. 

We  propose  to  move  §  3.341(b) 
"Incarcerated  veterans,"  and  §  3.341(c) 
"Program  for  vocational  rehabilitation." 
to  §  3.340  and  to  redesignate  those 
paragraphs  as  §  3.340(a)  and  (b), 
respectively.  We  also  propose  to 
eliminate  as  redundant  §  3.341(a) 
"General,"  which  addresses  extra- 
schedular  total  ratings. 

We  propose  to  delete  §  3.342  in  its 
entirety.  The  current  §  3.342(a)  states 
that  permanent  and  total  ratings  for 
pension  purposes  are  authorized  for 
disabling  conditions  not  the  result  of  the 
veteran's  own  willful  misconduct 
whether  or  not  they  are  service- 
connected,  and  the  current  §  3.342(b)(1) 


states  that  disability  pensinr.  uill  be 
authorized  for  congenital. 
developmental.  hereditar\  nr  fajnilial 
conditions.  We  propose  to  dHlctc  both  nf 
these  paragraphs  as  unnoce^sarv  sini  f 
they  merely  repeat  provisions  for 
permanent  and  total  disability  ratings 
contained  in  proposed  t!4  17(p) 

The  current  §  3.342(b)(2)  contams 
separate  provisions  that  relate  to 
substantive  determinations  of 
permanence  and  to  the  effective  date.s  of 
determinations  of  permanence  The 
current  §  3  342(bl(2)  states,  for  example. 
that  permanence  will  be  presumed  for 
active  pulmonary'  tuberculosis  after  six 
months'  hospitalization  without 
improvement,  and  may  be  presumed 
after  six  months'  hospitalization 
without  improvement  for  other  types  of 
disabilities  requiring  hospitalization  fnr 
indefinite  periods  It  also  states  that  tht^ 
effective  date  of  a  determination  of 
permanence  will  be  the  date  of  hospitdi 
admission  in  certain  circumstances, 
such  as  when  a  "waiting  penod  "  is 
required  to  determine  if  a  condition  is 
permanent.  We  propose  to  deletp  the 
sentences  in  §  3.342(b)(2)  that  relate  to 
both  of  these  issues  In  our  judgment    it 
is  preferable  to  make  decisions 
regarding  permanence  of  disability 
using  the  uniform  'reasonably  certain  to 
continue  "  standard  in  proposed 
§4. 17(a)(3)  and  to  require  that  the 
effective  dates  of  all  such  decisions  be 
governed  by  the  uniform  effective  date 
provisions  of  §  3.400(b)(l ) 

Section  3.342(b)(3)  relates  to  the 
question  of  permanence  of  disability  if 
a  veteran  is  under  the  age  of  40  We  also 
propose  to  delete  this  provision  In  our 
judgment,  stating  that  it  must  be 
reasonably  certain  that  the  disability 
will  continue  throughout  the  veteran's 
lifetime  is  sufficient  to  assure  that 
determinations  of  permanence  will  be 
based  on  this  uniform  standard,  making 
additional  specifications  relating  to  the 
veteran's  age  urmecessarv 

Section  3.342(c)  is  entitled 
"Temporary  program  of  vocational 
rehabilitation  training  for  certain 
pension  recipients."  Under  38  U.S.C. 
1524,  temporary'  vocational 
rehabilitation  eligibility  was  provided 
for  veterans  who  were  awarded  pension 
during  the  program  period,  or  those  who 
applied  for  vocational  training  under 
the  provisions  of  this  temporar\ 
program.  The  program  period,  which 
began  on  February  1,  1985.  and  ended 
on  December  31,  1995,  has  now  expired, 
therefore,  §  3.342(c)  is  unnecessary  and 
we  propose  to  delete  it. 

Section  3.400{b)(l)(ii){B).  concerning 
effective  dates  in  disability  pension 
claims  filed  on  or  after  October  1.  1984, 
contains  a  cross-reference  to  *5  3  3421a) 


Since  we  [in  pi  se  to  delete  paragraph 
§  3.342  in  Its  uiUirety,  we  also  propose 
to  delete  this  cross-reference 

Executive  Order  128hh 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  ,\ct 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 

r  S X:   ,3501-3520). 

Regulatory  Flexibiiih  .\ct 

The  Secret<ir\  ln-reby  certifies  that 
this  rule  would  not  have  a  significant 
economic  impart  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  use  601-612.  The  reason  for 
this  certification  is  that  this  rule  would 
n  it  dirertlv  affect  any  small  entities. 
( )[\i\  uuiividuals  could  be  directly 
affected  Therefore,  pursuant  to  5  U.S.C. 
fi05(b).  this  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
.inaiyse*.  ri^juirenunts  of  §§603  and 
b()4 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requin^s.  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
b\  State,  local,  or  tribal  aovemments,  in 
the  aggregate,  or  b\  the  private  sector,  of 
SlOO  million  or  more  in  any  given  year. 
This  rule  would  have  nn  consequential 
effe<;:t  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  .\s.sistance 

The  C^atalo^  of  Federal  Domestic 
Assistanc:e  prograni  numbers  are  64  104 
and  64  109 

List  of  Subjects 

38  CFR  Part  3 

.'\dministrative  practice  and 

prot  edure  (Claims,  Disability  benefits. 
Pensions.  Veterans. 

.i8  CFR  Pari  4 

Disability  benefits,  i'ensions. 
Individuals  with  disabilities.  Veterans. 

\pproved:  May  25.  2001. 
Anthony  ),  Principi, 

.Sci  rvtary  ut  \  eterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  parts  3  and  4  are 
proposed  to  be  amrnded  as  follows: 
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PART  3— ADJUDICATION        | 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authonty  citation  for  part  .J. 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  L  S.C  ,501(a),  unless 

otherwise  noted 

2.  Section  3.321  is  revised  to  read  as 
follows: 

§3.321     General  rating  principles. 

(a)  I'sp  of  rating  schedulp.  In  claims 
for  benefits  administered  by  the 
Department  of  Veterans  Affairs, 
disabilities  must  be  rated  under  the 
Schedule  for  Rating  Disabilities,  part  4 
of  this  chapter. 

(authority:  ^H  L'.S.C.  1155) 

(b)  Extra-schedular  ratings  in  unw^ual 
cases.  If.  in  the  )udgment  of  the  rating 
activity,  there  are  unusual 
circumstances  which  cause  the 
percentage  rating  provided  for  specific 
disabilitv  bv  the  Schedule  for  Ratins 
Disabilities  to  inadequately  reflect  the 
actual  limitations  imposed  upon  an 
individual  by  the  service-connected 
disability  or  disabilities,  the  rating 
activity  will  prepare  an  extra-schedular 
rating  for  the  approval  of  the  Director  of 
the  Compensation  and  Pension  Service 
The  extra-schedular  rating  must  include 
a  full  description  of  the  unusual 
circumstances  that  warrant  an  extra- 
schedular  rating  and  state  what  rating  in 
the  judgment  of  the  rating  activitv  i^ 
commensurate  with  the  impairment  in 
earning  capacity  due  exclusively  to  tht' 
service-connected  disability  or 
disabilities.  In  a  case  under  appeal  to 
the  Board  of  Veterans'  Appeals,  the 
Board  is  authorized  to  assign  an  pxtra- 
schedular  rating  under  this  section 

(c)  Extra-schedular  fatmgs  based  un 
an  individual's  inability-  to  engage  in 
substantially  gainful  employment  If  in 
the  judgment  of  the  rating  activity  a 
veteran  is  unable  to  engage  in 
substantially  gainful  employment 
because  of  disabilitv  but  d(jes  not  meet 
the  requirements  for  a  total  rating  under 
the  Schedule  for  Rating  Disabilities,  the 
rating  activity  will  prepare  a  rating 
assigning  an  extra-schedular  total  ratiny 
in  accordance  with  the  standards  and 
procedures  provided  in  i^4  16  or  *i  4  1 " 
of  this  chapter  The  extra-schedular 
rating  must  include  a  full  description  of 
the  unusual  circumstances  that  warrant 
an  extra-schedular  rating  and  the  factors 
that  in  the  judgment  of  the  rating 
activity  prevent  the  veteran  from 
engaging  in  substantially  gainful 
employment. 


(AUTHORITY:  38  U.S.C.  501(a).  5 12(a).  1110. 

llJl.  l.')21la)) 

Cross-references:  Total  disability 
ratings  for  compensation  based  on  an 
individual's  inability  to  engage  in 
suhstantiallv  gainful  employment.  See 
§4.10.  Permanent  and  total  disability 
ratings  for  pension  purposes.  See  t!4.17. 

3.  Section  3  340  is  amended  by: 

a.  Revising  the  section  heading. 

b.  Removing  paragraphs  (a)  and  (b). 

c.  Adding  an  authoritv  citation  at  the 
end  of  the  section 

The  revision  and  addition  read  as 
follnvvs: 

§3.340     Miscellaneous  provisions 
pertaining  to  ratings  based  on  an 
Individual's  inability  to  engage  in 
substantially  gainful  employment. 


(AUTHORrrY:  38  U.S.C.  501(a).  IIIO.  1131. 

l.iDJI.il 

§3.341     [Amended] 

4.  In  t}  3.341.  paragraphs  (b)  and  fc) 
and  their  authority  citations  are 
redesignated  as  paragraphs  (a)  and  (b), 
rt'spertivelv.  of  ^  .{,340;  and  newly 
redesignated  paragraph  (bj  is  amended 
bv  removing  "an  evaluation"  and 
adding,  in  its  place,  "a  rating". 

§3.341     [Removed] 

't  S«'(tion  ^  341  is  removed. 

§3.342     [Removed] 

6.  Section  3.342  is  removed. 

7.  Section  3  343  is  amended  by: 

a.  In  [)ar,jgraph  [c][]].  in  the  first 
sentence,  removing  "In  "  and  adding,  in 
its  place.  "Unless  the  rating  is  replaced 
bv  a  total  schedular  rating,  in". 

b.  Revising  the  authority  citation  at 
the  end  of  paragraph  ((  j(l). 

The  revision  reads  as  follows: 

§  3.343    Continuance  of  total  disability 
ratings. 


(c)  *    *    * 

(D*  *  * 

AUTHORITY:  38  U.S.C.  1155, 1718(0.  5104. 


§  3.400    [Amended] 

8  Section  3.400(b)(l)(ii)(B)  is 
amended  by  removing  the  last  sentence. 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  A — General  Policy  in  Rating 

9  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

.\uthority:  38  U.S.C.  1155,  unless 
ottierwist'  noted. 

10.  .Section  4.15  is  revised  to  read  as 
follows: 


§4.15    Total  disability  ratings. 

Although  ratings  under  this  part  are 
based  on  the  average  impairment  in 
earning  capacity  resulting  from  disease 
or  injury,  it  is  the  policy  of  the 
Department  of  Veterans  Affairs  to  assign 
a  total  rating  in  any  case  where  physical 
or  mental  disability  renders  an 
individual  veteran  unable  to  engage  in 
substaiitially  gainful  employment.  For 
purposes  of  compensation,  the  inability 
to  engage  in  substantially  gainful 
employment  must  be  solely  due  to 
service-connected  disability.  For 
purposes  of  pension,  the  inability  to 
engage  in  substantially  gainful 
employment  must  be  due  to  permanent 
disability. 

(AUTHORITY:  A'd  f.S C    1  1t">.  !502) 

Cross-references:  §4.16  Total 
disability  rating  for  compensation  based 
on  an  individua!"s  inability  to  engage  in 
substantially  gaiitful  employment;  §4.17 
Permanent  and  total  disability  rating  for 
pension  purposes:  and  §3.321  General 
rating  principles. 

11.  Section  4.16  is  revised  to  read  as 
follows: 

§4.16    Total  disability  rating  for 
compensation  based  on  an  individual's 
inability  to  engage  in  substantially  gainful 
employment. 

(a)  If  a  veteran's  service-connected 
disabilities  do  not  meet  the 
requirements  for  a  total  rating  under  the 
provisions  of  this  part,  VA  will 
nevertheless  assign  a  total  rating  based 
on  these  disabilities,  provided  that  the 
veteran  is  unable  to  engage  in 
substantially  gainful  employment  solely 
because  of  the  sen'ice-connected 
disabilities.  A  subsequent  total 
schedular  rating  based  on  service- 
connected  di.sabilities  cancels  an 
existing  rating  based  on  inability  to 
engage  in  substantially  gainful 
employment. 

(b)  A  total  rating  based  on  inability  to 
engage  in  substantially  gainful 
emplovment  encompasses  all  service- 
connected  disabilities  in  existence  at  the 
time  the  rating  is  assigned.  A  total 
schedular  rating  for  any  service- 
connected  disability  or  any  combination 
of  ser\ice-connected  disabilities 
precludes  the  assignment  of  a  total 
rating  based  on  individual 
unemployability  due  to  service- 
connected  disabilities. 

(c)  If  the  veteran  is  employed, 
regardless  of  the  nature,  duration  and 
regularity  of  employment  activity,  VA 
will  consider  income  from  employment 
that  is  more  than  twice  the  Maximum 
Annual  Pension  Rate  for  a  veterem  with 
no  dependents  under  38  U.S.C.  1521(b) 
(as  increased  under  38  U.S.C.  5312(a))  to 
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be  conclusive  evidence  that  the  veteran 
is  engaged  in  substantially  gainful 
employment. 

(d)  VA  will  base  a  determination  as  to 
whether  a  veteran  is  unable  to  engage  in 
substantially  gainhil  employment  due  to 
service-connected  disability  or 
disabilities  upon  the  veteran's  ability  to 
perform  the  activities  normally  required 
for  substantially  gainful  employment 
and  the  veteran's  ability  to  engage  in 
such  activities  with  the  regularity  and 
for  the  duration  normally  required  for 
substantially  gainful  employment.  In 
making  such  a  determination.  VA  will 
require: 

(1)  Medical  evidence  which  describes 
the  nature,  frequency,  severity  and 
duration  of  symptoms  of  the  service- 
connected  disabilities  and  the  extent  to 
which  the  veteran's  ability  to  perform 
activities  normally  required  for 
substantially  gainful  employment  is 
limited  solely  due  to  ser\'ice-connected 
disabilities;  and 

(2)  Evidence  of  unusual  limitations 
imposed  by  ser\ice-connected 
disabilities,  such  as  the  nature  and 
unusual  frequency  of  hospitalizations  or 
other  required  treatment,  unusual 
effects  of  required  medication,  etc. 

(e)  In  determining  whether  a  veteran 
is  entitled  to  a  total  rating  for  .service- 
connected  disability  or  disabilities 
based  on  inability  to  engage  in 
substantially  gainful  employment.  VA 
will  disregard: 

(1)  Non-service-connected  disabilities. 

(2)  Age: 

(3)  The  veteran's  training  or  lack 
thereof,  unless  the  evidence  establishes 
that  the  ser\'ice-connected  disability  or 
disabilities  would  impede  hirther 
training; 

(4)  The  state  of  the  economy  in  the 
veteran's  communitv:  and 

(5)  If  applicable,  the  fact  that  the 
veteran's  previous  employment  has 
been  eliminated  due  to  such  factors  as 
technological  advances  or  employer 
relocation. 

(f)  Authority  to  assign  ratings  under 
this  section  is  assigned  as  follows: 

(1)  If  a  veteran  has  a  service- 
connected  disability  rated  at  60  percent 
or  more  or  two  or  more  service- 
connected  disabilities  resulting  in  a 
combined  rating  of  60  percent  or  more, 
the  rating  activity  will  assign  a  total 
rating  under  this  section  if  the  veteran 
is  unable  to  engage  in  substantially 
gainful  employment  due  to  service- 
connected  disability. 

(2)  If  a  veteran's  disabilities  do  not 
meet  the  percentages  set  out  in 
paragraph  (f)(1)  of  this  section  but,  in 
the  judgment  of  the  rating  activity,  the 
veteran  is  unable  to  engage  in 
substantially  gainful  employment  due  to 


service-connected  disability,  the  rating 
activity  will  prepare  a  total  rating  under 
this  section  and  submit  it  for  the 
approval  of  the  Director  of  the 
Compensation  and  Pension  .Sprvice. 

(3)  In  a  case  under  appeal  to  the  Board 
of  Veterans'  Appeals,  the  Bf)ard  is 
authorized  to  assign  a  tntal  rating  under 
this  section 

(g)  Definitions  For  purposes  of  this 
section: 

(1)  The  term  substantiallv  gainful 
employment  means  an\  work  gonfrailv 
done  for  pay  or  profit  that  the  \  ptcr.in 
is  able  to  perform  with  sufficient 
regularity  and  duration  to  provide  a 
reliable  source  of  income. 

(2)  The  term  activities  normally 
required  for  substantially  gainful 
employment  means  both; 

(i)  Exertional  activities,  including,  but 
not  limited  to.  the  abiiitv  to  sit.  stand, 
walk,  push.  pull,  use  hands,  reach,  lift 
and  cany;  and 

(ii)  Non-exertional  activities, 
including,  but  not  limited  to,  the  ability 
to  communicate,  remember  follow 
instructions,  use  judgment,  adapt  to 
changes  and  deal  with  people,  including 
super\isors  co-workers,  and  the  public 

(AUTHORTTY:  .J8  L.S.C  1155) 

12  Section  4.17  is  revised  to  read  as 
follows: 

§4.17    Permanent  and  total  disability  rating 
for  pension  purposes. 

(a)  For  pension  purposes,  the  rating 
activity  will  assign  a  permanent  and 
total  disability  rating  under  thij.  section 
provided  that: 

(1)  The  veteran  has  either  a  disability 
rated  at  60  percent  or  more  or  \\\u  or 
more  disabilities  resulting  in  a 
combined  rating  of  60  percent  or  more; 

(2)  The  disability  or  disabilities  are 
not  due  to  the  veteran  s  ov\  n  willful 
misconduct; 

(3)  The  disability  or  disabilities  are 
reasonably  certain  to  continue 
throughout  the  veterans  lifetime,  and 

(4)  The  veteran  is  unable  to  engage  in 
substantially  gainful  emplovm^nt 
because  of  such  disabilitv  or  disabilities 

(b)  If  the  veteran  s  disaliilities  do  n(jt 
meet  the  percentage  requirements  in 
paragraph  (a)(1)  of  this  section  but   in 
the  judgment  of  the  rating  activity,  the 
evidence  establishes  that  the  disabilities 
nonetheless  prevent  the  veteran  from 
engaging  in  substantially  gainful 
employment,  the  rating  activity  will 
prepare  a  permanent  and  total  disability 
rating  under  this  section  and  submit  it 
for  the  approval  of  the  .adjudication 
Officer  or  Service  Center  Manager  In  a 
case  under  appeal  to  the  Board  of 
Veterans'  Appeals,  the  Board  is 
authorized  to  assign  a  permanent  and 
total  disability  rating  under  this  section. 


(c)  For  purposes  of  this  section, 
substantiallv  gainful  employment  means 
any  work  generally  done  for  pay  or 
profit  that  the  veteran  is  able  to  perform 
V,  ith  sufficient  regularity  and  duration 
to  provide  a  reliable  source  of  income. 

(d)  However,  if  the  veteran  is 
employed,  regardless  of  the  nature. 
duration  and  regularity  of  the 
emplovnient  activity.  VA  will  consider 
income  from  t"mplovmpnt  that  is  more 
than  twice  the  Maximum  Annual 
Pension  Rate  for  a  veteran  with  no 
dependents  under  38  U.S.C.  1521(b)  (as 
increased  under  38  U.S.C.  5312(a))  to  be 
conclusive  evidence  that  the  veteran  is 
engaged  in  substantially  gainful 
employment 

(e)  V,^  vmI'i  t)ftse  a  determination  as  to 
whether  a  veteran  is  unable  to  engage  in 
substantially  gainful  employment  due  to 
disability  upon  tin  \  iii-ran's  ability  to 
perform  the  activitit-s  normally  required 
for  substantially  gainful  employment  as 
defined  in  **  4  16(g)(2)  and  on  the 
veteran  s  ability  to  engage  in  such 
activities  with  the  regularity  and  for  the 
duration  normallv  required  for 
substantiallv  yainful  employment.  In 
making  such  a  determination: 

'  1 1  V'.-^  will  require  medical  evidence 
\sfu(  h  describes  the  nature,  frequency. 
severitN  dnd  duration  of  symptoms  of 
the  vetpr.in  s  disabilities  and  the  extent 
to  which  the  veteran's  ability  to  perform 
the  at  tivities  normally  required  for 
'^ubstantialK  gainful  employment  listed 
in  '?4  16(g)iJ.i  IS  limited  h\  the 
disabilities 

(2)  VA  will  also  consider: 

(i)  All  permanent  disabilities,  whether 
service  connected  or  non-service 
conne<;ted  deyelopmental.  congenital. 
hereditar\  or  familial,  that  are  not  due 
to  the  veteran  s  own  willful  misconduct: 

(ii)  Any  evidence  that  factors  such  as 
the  veteran's  age,  occupational 
background  training  or  education  limit 
the  veterans  ability  to  learn  and  adapt 
to  training  necessar\'  for  employment  or 
necessary  to  perform  the  activities 
normalK  required  for  substantially 
gainhil  employment  listed  in 
'S4  16(g)(2):  and 

dill  kn\  e\  idence  of  unusual 
limitations  iniiiiscd  li\  the  veteran's 
disabilities,  such  as  the  nature  and 
unusual  frequency  of  hospitalizations  or 
other  required  treatment,  unusual 
effects  of  required  medication,  etc. 

(f)  However,  in  determining  whether 
a  veteran  is  entitled  to  a  permanent  and 
total  rating  for  pension  purposes,  VA 
will  disree.ircf 

(Ij  The  state  nl  the  economy  in  the 
veteran's  communitv;  and 

(2)  If  applicable,  the  fact  that  the 
veteran's  previous  employment  has 
been  eliminated  due  to  such  factors  as 
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technological  advances  or  employer 
relocation 

(authority:   !H  L   S.C    1155.  1502) 

Cross  References:  Pension.  See  §  3.3. 
Period  of  war.  See  §  3.2. 

§4.1 7a    [Removed] 

13,  Section  4  1  7d  i-^  remnvpd. 

§4.18    [Removed] 

14   Section  4.18  i.s  removed.  » 

|FR  Doc.  01-24272  Filed  9-28-01;  8:45  am] 

BILUNC  COD€  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  60 

[AD-FRL-70665] 


Standards  of  Performance  for 
Industrial-Commercial-lnstitutional 
Steam  Generating  Units 

agency:  Environmental  Protection 

Agency  I'EPA). 

ACTION:  Proposed  rule;  amendment. 

SUMMARY:  \\V  are  proposing  to  amend 
the  current  provision.-i  in  the  standards 
of  performance  for  industrial- 
commercial -inst  if  utional  steam 
gpnerating  unit^  whi'  h  permit  owners 
and  operators  of  new  -^team  generating 
units  located  at  chemical  manufacturing 
plants  and  petroleum  refineries  burning 
high-nitrogen  hvproductvvastes  to 
petition  the  Administrator  for  a  site 
specific  nitrogen  oxides  emission  limit 
The  amendment  extends  the  provisions 
to  owners  and  operators  of  new  steam 
generating  units  located  at  pulp  and 
paper  mills. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  making 
thus  amendment  in  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  this  revision  as  noncontrovorsial. 
and  we  anticipate  no  Mgnific  >int  adverse 
comments  We  have  explained  our 
reasons  for  this  amendment  in  the 
preamble  to  the  direct  final  rule. 

If  we  receive  no  significant  adverse 
comments,  we  will  take  no  further 
action  on  the  rule.  If  an  adverse 
comment  applies  to  an  amendment, 
paragraph,  or  section  ot  the  rule,  ami 
that  pro\ision  mav  be  addressed 
separately  from  the  remainder  of  the 
rule,  we  will  withdraw  only  those 
provisions  on  which  we  received 
adverse  ( nmment.-^  We  will  publish  a 
timelv  withdrawal  :n  the  Federal 
Register  indit  ating  which  provisions 
will  be<  nme  effecti\e  and  which 
provisions  are  being  withdrawn 


DATES:  (Jomments.  Submit  comments  on 
or  before  October  31 .  2001 . 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  ()ct(jber  22.  2001.  we  will  hold  a 
public  hearing  on  October  31,  2001. 
Persons  interested  in  attending  the 
hearing  should  call  Mrs.  Kellv  Hayes  at 
(919)  541-5578  to  \erit\  that  a  hearing 
will  be  held. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  fin  duplicate  if 
possible)  to:  Air  an<i  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-2001-18. 
U.S.  EPA.  1200  Pennsvlvania  Avenue. 
NW..  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-2001-18,  U.S.  EPA,  401  M  Street, 
SW..  Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10:00  am.  in  our 
Office  of  Administration  Auditorium. 
Research  Triangle  Park.  North  Carolina, 
or  at  an  alternate  site  nearby. 

Docket.  Docket  No.  A-20bl-18 
contains  supporting  information  used  in 
developing  the  standards  and 
guidelines.  The  docket  is  located  at  the 
U.S.  EPA.  401  M  Street.  SW.. 
Washington.  DC  20460  in  room  M-1.')00. 
Waterside  Mall  (ground  floor),  and  mav 
be  inspected  from  8:30  a.m.  to  .t:30  p.m., 
Monday  through  Friday,  excluding  legal 

hnli(i,i\-s 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Fred  Porter,  C'ombustion  Group, 
Emission  Standards  Division  (MD-13). 
V.S.  EPA,  Re.search  Triangle  Park.  North 
Carolina  2771 1;  telephone  number  (919) 
541-5251;  facsimile  number  (919)  541- 
5450:  electronic  mail  address 
porter. fred@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

i^munrnt-.  (  j  )ninient,>  and  data  may  be 
submitte<i  !)\  •■[•■ctronic:  mail  (e-mail)  to: 
a-and-r-diH  kft'iepa.gnv  Electronic 
comments  must  be  submitted  as  an 
AS(>n  file  to  avoid  the  use  of  special 
characters  and  encryption  prr)blems  and 
will  also  be  accepted  on  disks  in 
U'l  irdPerfect "  version  5.1.  6  1  or  Corel  8 
file  fiirmat.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  A-2001-18.  No 
c:onfidential  business  information  (CBI) 
shmild  be  submitted  hv  e-mail 
Electronic  comments  nia\  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
propriety  information  for  consideration 


must  clearly  distinguish  such 
information  from  other  comments  and 
clearly  label  it  as  CBI.  Send  submissions 
containing  such  propriety  information 
directly  to  the  following  address,  and 
not  to  the  public  docket,  to  ensure  that 
propriety  information  is  not 
inadvertently  placed  in  the  docket: 
Attention:  Mr.  Fred  Porter,  U.S.  EPA,  d 
o  OAQPS  Document  Control  Officer. 
411  W.  Chapel  Hill  Street.  Room  740, 
Durham  NC  27701.  We  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received,  the 
information  may  be  made  available  to 
the  public  without  further  notice  to  the 
commenter. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  information 
compiled  in  developing  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  docket  c:ontains  the 
record  in  the  case  of  judicial  review. 
The  docket  number  for  this  rulemaking 
is  A-2001-18.  which  contains 
supporting  information  used  in 
developing  the  standards  and 
guidelines.  An  index  for  each  docket,  as 
well  as  individual  items  contained 
within  the  dockets,  may  he  obtained  by 
calling  (202)  260-7548  or  (202)  260- 
7549.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials.  Docket 
indexes  are  also  available  by  facsimile, 
as  described  on  the  Office  of  .Mr  and 
Radiation.  Docket  and  Information 
Center  Website  at  http://^\^\■v,■. epa.gov/ 
airprogm /oar/docket/ faxlist.html. 

World  Wide  Web  In  addition  to  being 
available  in  the  docket,  an  electronic 
f:opv  of  this  action  will  be  posted  on  the 
Technology  Transfer  Network's  (TTN) 
policy  and  guidance  information  page 
http://\^^^^\^/epa/gov/ttn/caaa.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollutiim  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  The  regulated 
categories  and  entities  that  potentially 
will  be  affected  by  this  amendment 
include  the  following: 
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Category 

CoSis        SIC  CODES 

Examples  ci  potentially  regulated  entities 

Pulp  and  paper  ,                322 

26 

Pulp  and  paper  mills 

This  table  is  not  intended  to  bo 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  ue  are  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  coidd  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  60.41b  of 
the  rules.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section 

What  Are  the  Administrative 
Requirements  for  This  Action? 

For  a  complete  discussion  of  all  of  the 
administrative  requirements  applicable 
to  this  action,  see  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of  this 
Federal  Register. 

Rei^iilaton-  Flf'xibilitv  Art  IRFAl.  as 
Amended  hv  the  Small  Business 
He^ulator,'  Enforcement  Fairness  Act  ot 
1996  ISBREFAI.  5  V  S  C  601  et  seq. 

The  RFA  generally  requires  an  agenc  y 
to  prepare  a  regulatory  flexibility 
analvsis  of  anv  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  anv  other  statute  unless  the  agcncv 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  proposed  rule  on  small  entities, 
small  entity  is  defined  as  (1)  a  small 
business  in  the  regulated  industr\' 
which  has  less  than  750  employees;  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  spec:ial  district  with  a 
population  of  less  than  50.000:  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule  <m  small 
entities.  I  certif\-  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  will  not  impose  any 
requirements  on  small  entities  because 


it  does  not  impose  an\  additional 
regulatory  requirements 

For  additional  informalmn,  seethe 
direct  final  rule  puhl'shed  m  the  Rules 
and  Regulations  se(  tion  of  ihi--  Federal 
Register  publication. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  prolertion, 
.administrative  practice  and  procedure. 
.Mr  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Ddti'd:  S.'ptr.mbpr  20   2001. 
Christine  Todd  Whitman. 
:''iii!nini--trnt()r. 

FK  Dei    (li    :-in-^  Filed  9-28-01;  8:45  ami 
BILUNG  CODE  6SG0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[TX-12&-1 -7466b:  FRL-7067-4] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Texas;  Control  of 
Emissions  From  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators 

AGENCY:  Environmental  Protection 

Agencv  (EPA) 
ACTION:  Proposed  rule. 


summary:  The  EPA  is  proposing  to 

approve  the  Texas  Plan  for  Designated 
Facilities  and  Pollutants  (111(d)  Plan) 
submitted  bv  the  Governor  of  Texas  on 
lune  2.  2000.  to  implement  and  enforce 
the  emissions  guidelines  ffir  existing 
hospital/medical/  infectious  waste 
incinerators  (HMlWIj 

In  the  "Rules  and  Regulations' 
section  of  this  Federal  Register.  EPA  is 
approving  the  States  HMIWI  1 1 1'dl 
Plan  as  a  direct  final  rule  without  priiir 
proposal  because  EPA  views  this  as  .i 
noncontroversial  rp\  ision  and 
anticipates  no  adverse  comment   The 
EPA  has  explained  its  reasons  tor  this 
approval  in  the  preamble  tu  the  direc  t 
final  rule.  If  EPA  receives  no  relevant 
adverse  ctmiment.  EPA  will  not  t,ik>' 
further  action  on  this  proposed  rule   If 
EPA  receives  relevant  adverse  (  nmment, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  The  EPA  will 
address  all  public:  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  nn 


this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
u-<  iM\f.i  )<\  Oc:tober31.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr  Thomas  H  Diggs, 
Chief.  Air  Planning  Section  (6PD-L).  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Hn\  in  iiin'tital  Protection  Agency. 

Region  h  Air  Planning  Section  (6FD- 

L),  1445  Ross  Avenue.  Dallas.  Texas 

75202-2733. 
Texas  Natural  Resource  Conservation 

Commission,  Office  of  Air  Quality. 

12124  Park  35  Circle.  Austin,  Texas 

78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

SUPPLEMENTARY  INFORMATION.    This 
document  concerns  approval  of  the 
Texas  111(d)  Plan  for  Existing  Hospital/ 
Medical/Infectious  Waste  Incinerators. 
For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  l(x:ated  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

\iilhnrity:  42  U.S.C.  7401  ef  seq. 

Dated:  September  14.  2001. 
Gregg  A.  Cooke, 

Hegional  Administrator,  Region  6. 
jFR  Doc.  01-24214  Filed  9-28-01:  8:45  ami 

BILLING  CODE  6560-  50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  70 

[ACV-FRL-7068-8] 

Clean  Air  Act  Final  Approval  ot 
Operating  Permits  Program:  State  of 
Rhode  Island 

AGENCY;  Liiviroiunental  Protection 
Agency  (EPA). 
ACTION:  Pr   iH  -m!  rule. 


summary:  i  1   \  1  ;oposes  full  approval  of 
th<    iper.iiiii^  [I  unit  program  submitted 
In  the  State  of  Rhode  Island.  In  the 
1  iiial  Rules  Section  of  this  Federal 
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Register.  EPA  is  approving  the  Rhode 
Island  Operating  Permit  Program  as  a 
direct  final  rule  without  prior  proposdl 
because  the  Agency  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  m 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  EPA  will 
not  institute  a  second  comment  period 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  October  31.  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Steven  Rapp.  L'nit  Manager.  Air  Permit 
Program  Unit,  Office  of  Ecosystem 
Protection  (mail  code  CAP)  U.S. 
Environmental  Protection  .Agency. 
EP.\— New  England.  One  Congress 
Street,  Suite  1100.  Boston,  MA  02114- 
2023.  Copies  of  the  State  submittal  and 
other  supporting  documentation 
relevant  to  this  action,  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosvstem  Protection.  L'.S. 
Environmental  Protection  .Agency. 
EPA — New  England.  On^  Congrpss 
Street.  1 1th  floor.  Boston,  M.\  Region  1. 
JFK  Federal  Building.  Boston.  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ida 
E.  Gagnon.  (617)  918-165.3 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  s'^e  the  dir>^rt 
final  rule  which  is  located  in  th^  Rules 
section  of  this  Federal  Register 

Uated   September  20.  2001. 
Robert  W.  Vamey, 

RreionnI  Administrator.  EPA — New  England. 
'FR  Do<    01^2425  i  Filed  <^23-01;  8:45  ami 

BiUJNG  CODE  6560-50-P 


ENVIRONMerfTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7066-2) 

Missouri:  Final  Authorization  of  State 
Hazardous  Waste  IManagement 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA)  , 

ACTION:  Proposed  rule. 


Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  proposes  to  grant  final 
authorization  to  Missouri.  In  the  "Rules 
and  Rpgulations"  section  of  this  Federal 
Register,  E?.\  is  authorizing  the  changes 
hv  an  immediate  final  rule.  EPA  did  not 
make  a  proposal  prior  to  the  immediate 
final  rule  bw;ause  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule  Unless  we  get 
written  C(Hnmpnts  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal  You 
may  not  have  another  opportunity  for 
comment.  If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 

DATES:  Send  vour  written  comments  by 
October  31.  2001 

ADDRESSES:  Send  written  comments  to 
Lisa  V   Haugf^n.  I'.S  EPA  Region  7, 
ARTD/RESP.  901  North  5th  Street, 
Kansas  Citv,  Kansas  66101.  You  can 
view  and  r (ipv  Missouri's  application 
during  normal  business  houis  at  the 
following  addresses;  Hazardous  Waste 
Program.  .Missouri  Department  of 
Natural  Resources,  P.O  Box  176, 
Jefferson  City.  Missouri  65102-0176, 
(573)  751-3176:  and  EPA  Region  7 
Library,  901  North  5th  Street.  Kansas 
City,  Kansas  66101.  (913)  551-7877, 
Lisa  Haueen 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  the  above  address  and 
phone  number. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information,  please  see  the 
immediate  final  rule  published  in  the 

Rules  and  Rfgulations"  section  of  this 
Federal  Register. 

Dated;  September  13,  2001. 
VVilham  W.  Rice, 

Acting  Regional  Administrator.  Region  7 
IFR  Doc;  m-24195  Filed  9-2S-01;  8:45  am] 

BILLING  CODE  6S60-50-P 


summary:  Missouri  has  applied  to  EPA 
for  final  authorization  of  the  changes  to 
its  hazardous  waste  program  und^r  the 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 
[Docket  No.  ;  I.D.  092101 B] 
RIN  0648-AN88 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  l^rge  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  proposing  to  amend 
the  regulations  that  implement  the 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP)  to  provide  further 
protection  for  large  whales,  with  an 
emphasis  on  protective  measures  to 
benefit  North  Atlantic  right  whales. 
DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  or  transmitted  via 
facsimile  by  5  p.m.  Eastern  Standard 
Time,  on  October  31.  2001.  Comments 
transmitted  via  e-mail  will  not  be 
accepted. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to  the  Chief,  Protected 
Resources  Division,  NMFS,  1  Blackburn 
Drive,  Gloucester.  MA  01930-2298. 
Copies  of  the  Environmental 
Assessment  can  be  obtained  from  the 
ALWTRP  website  listed  under 
Electronic  Access  portion  of  this 
document.  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  meeting 
summaries,  progress  reports  on 
implementation  of  die  ALWTRP.  and 
table  of  the  changes  to  the  ALWTRP 
may  be  obtained  by  writing  to  Gregg 
LaMontagne.  NMFS/Northeast  Region.  1 
Blackburn  Dr..  Gloucester,  MA  01930  or 
Katherine  Wang,  NMFS/Southeast 
Region,  9721  Executive  Center  Dr..  St. 
Petersburg.  FL  33702-2432. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  LaMontagne,  NMFS,  Northeast 
Region,  978-281-9291;  Katherine  Wang, 
NMFS,  Southeast  Region.  727-570- 
5312;  or  Patricia  Lawson  NMFS.  Office 
of  Protected  Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  this  proposed  rule  and  the  take 
reduction  planning  process  can  be 
downloaded  from  the  ALWTRP  web  site 
ai  h  tip  -.11  www. n ero .  n mfs .gov/whaletrp/. 
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Copies  of  the  most  recent  marine 
mammal  Stock  Assessment  Reports  may 
be  obtained  by  writing  to  Richard 
Merrick.  NMFS.  166  Water  St..  Woods 
Hole.  MA  02543  or  can  be  downloaded 
from  the  Internet  at  http:// 
l\1^1^■. nmfs.noaa.gov/prot — res/ 
mammals/sa — rep/sar.html.  Information 
on  di-sentanglemcnt  events  is  available 
on  the  web  page  of  NMFS'  whale 
disentanglement  contractor,  the  Center 
for  Coastal  Studies,  http:// 
ww'W.coastalstudies  org/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA)  to  rediu     thf 
level  of  serious  injur\/mortalit\  .if  ?>ll 
whales  in  East  Coast  lobster  trap  and 
finfish  gillnet  fisheries.  The  background 
for  the  take  reduction  planning  process 
and  development  of  the  ALWTRP  is  set 
out  in  the  preamble  to  the  proposed  (62 
FR  16519,  April  7.  1997).  interim  final 
(62  FR  39157.  July  22.  1997),  final  (64 
FR  7529.  February  16.  1999).  and 
interim  final  (65  FR  80368.  December 
2 1 .  2000)  rules  implementing  the 
ALWTRP.  Copies  of  these  documents 
and  supporting  Environmental 
Assessments  (EA)  are  available  from  the 
NMFS/Northeast  Region  contact  in  the 
ADDRESSES  section  of  this  proposed  rule. 

NMFS  issued  four  biological  opinions 
(BOs)  on  the  multispecies.  spiny 
dogfish,  monkfish  fishery  management 
plans  (FMPs)  and  lobster  Federal 
regulations  on  June  14,  2001,  in 
accordance  with  section  7  of  the 
Endangered  Species  Act  (ESA).  The  BOs 
concluded  that  all  four  of  the  fisheries 
jeopardized  the  continued  existence  of 
the  North  Atlantic  right  whale.  The 
analysis  that  led  to  that  conclusion 
incorporated  the  gear  modifications  in 
the  December  2000  interim  final  rule 
that  were  recommended  by  the 
Northeast  sub-group  of  the  ALWTRT  for 
Northeast  gillnet  and  lobster  trap 
fisheries.  The  reasonable  and  prudent 
alternative  (RPA)  in  the  |une  14.  2001. 
BOs  included  additional  gear 
modifications  for  the  Northeast  lobster 
trap  fisheries  and  new  gear 
modifications  for  the  Mid-Atlantic  and 
Southeast  gillnet  and  lobster  trap 
fisheries  that  were  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
North  Atlantic  right  whales.  The  need 
for  additional  gear  modifications  in 
these  fisheries  had  been  considered  by 
the  ALWTRT.  but  not  implemented  by 
the  December  2000  interim  final  rule. 

Take  Reduction  Planning  Activities  in 
2001 

Pursuant  to  section  118  (f)(7)(E)  and 
(F)  of  the  MMPA,  NMFS  has  reconvened 


the  ALWTRT  periodically  to  monitor 
progress  of  the  ALWTRP  and  to  mak^ 
recommendations  for  improvements 
During  the  February  2000  meeting,  the 
ALWTRT  split  into  sub-^rnups  covering 
the  Northeast.  Mid-Atlantii  .  and 
Southeast  Areas.  The  recommendations 
of  the  Northeast  sub-group  were 
addressed  by  the  December  2000 
interim  final  rule.  The  Mid-Atlantic  and 
Southeast  sub-groups  met  on  August  25. 

2000.  and  July  24.  2000.  respectively 
and  provided  meeting  summaries  with 
recommendations  to  the  entire 
ALWTRT  for  review  The 
recommendations  of  the  Mid-Atlantic 
and  Southeast  sub-groups  are  addressed 
by  this  proposed  rule 

"The  ALWTRT  met  on  \mw  27  and  28, 

2001,  to  review  the  elements  of  the  KPA 
required  by  the  four  BOs  and 
recommend  measures  that  would  not 
only  satisfy  the  requirements  of  the  ES.A 
and  the  four  BOs.  but  would  also  satisfy 
the  requirements  of  the  MMPA.  The 
MMPA  provides  goals  of  reducing  takes 
in  commercial  fishing  operations  to 
below  the  potential  biological  removal 
(PBR)  level  within  6  months  of  the 
ALWTRPs  implementation  and  the 
achievement  of  the  zero  mortality  rate 
goal  (ZMRG)  within  5  years  of  ALWTRP 
implementation.  For  North  .Mlaiitit 
right  whales,  these  two  goals  are 
essentially  the  same  since  PBR  level  is 
defined  as  zero.  Consequenth 
additional  entanglement  risk  redu(  tion 
is  needed  to  comply  with  the  .MMPA 

This  preamble  describes 
modifications  to  the  ALWTRP 
recommended  by  the  ALWTRT.  as  well 
as  other  modifications  NMFS  deems 
necessary  to  satisfy  requirements  of  the 
ESA  and  MMPA  Specifically,  for  the 
following  areas,  this  proposed  rule 
would: 

(1)  Northern  Inshore  State  Lobster 
Waters  Area.  Remove  the  option  for 
lobstermen  to  use  line  with  a  diamelpr 
of  7/16  in  (1.11  cm)  or  less  for  all  huov 
line,  effective  January  1.  2003,  as  an 
option  in  the  Lobster  Take  Reduction 
Technology  List  applicable  to  fishing 
with  lobster  traps  in  this  area,  and  allow 
the  use  of  neutrally  buoyant  lin<'  in  ail 
buoy  lines  and  ground  lines 

(2)  Southern  Searshore  Ixibster 
Waters  Area.  Replace  the  Lobster  Crear 
Technology  List  with  the  following 
mandatory  gear  modifications 
applicable  year-round:  (a)  Installation  of 
a  weak  link  with  a  maximum  breaking 
strength  of  600  lb  (272  4  kg)  on  the  bun\ 
line,  and  (b)  installation  of  weak  links 
in  such  a  way  that  produces  knotless 
ends  if  the  weak  link  breaks: 

(3)  Offshore  Lobster  IVofers  Area 
Reduce  the  maximum  breaking  strength 
of  weak  links  at  all  buoys  from  3.780  lb 


ii  ,~14  t  ku'  :>  :  noil  '.''  '(Ill  'J  K,.' 
ri'quirt'  !ti"  u^r  nt  ,,  w  r.if  liu^  w  it;:  -i 
maximum  breaking  strength  of  3,780  lb 
(1,714.3  kg)  between  the  surface  system 
(all  buoys,  highflyers,  and  associated 
lines)  and  the  buoy  line  going  to  the 
trawl  on  the  ocean  floor;  and  require 
that  fishers  install  weak  links  so  that  if 
the  lines  were  to  break,  they  would 
produce  knotless  ends  on  the  line; 

(4)  Gillnet  Mid-Atlantic  Coastal 
Waters  Area.  Replace  the  Gillnet  Gear 
Tf^chnology  List  with  requirements  to 
install  buoy  line  weak  links  with  a 
maximum  breaking  strength  of  1 ,100  lb 
(498.8  kg)  and  net  panel  weak  links  with 
a  maximum  breaking  strength  of  1,100 
lb  (498.8  kg)  in  the  center  of  the 
floatline  section  on  each  50-fathom  net 
panel  or  every  25  fathoms  on  the 
floatline  for  longer  panels:  and  require 
fishers  to  return  all  gillnet  gear  to  port 
with  their  vessels,  or  if  the  gillnets  are 
left  at  sea  to  continue  fishing  to  secure 
the  nets  on  each  end  with  anchors  that 
have  the  holding  power  of  at  least  a  22- 
Ib  (10  0-kg)  Danforth-style  anchor;  and 

(5)  Southeast  US  Restricted  Area. 
Prohibit  straight  sets  of  gillnets  at  night 
between  November  15  and  March  31  in 
the  Southeast  U.S.  Restricted  Area, 
unless  the  exemption  under  §  229.32 
(fl(3)(iii)  applies. 

In  addition.  NMFS  proposes  the 
following  changes  to  the  Take 
Reduction  Technology  Lists: 

( 1 )  For  the  Lobster  fake  Reduction 
Tec hnolog}'  List.  Remove  the  option  for 
fishers  to  use  7/16  in  (1.11  cm)  diameter 
line  for  all  buoy  lines,  effective  January 
1 .  2003.  and  to  amend  the  list  to  provide 
the  option  that  all  buoy  lines  and 
ground  lines  be  composed  entirely  of 
sinking  and/or  neutrally  buoyant  line. 
For  the  Southfni  Nearshore  Lobster 
Waters  Area  this  rule  proposes  to 
replace  the  requirement  to  choose 
nptinns  from  the  Lobster  Take 
Reduction  Technology  List  with  a  set  of 
-•pecifii  requirements. 

( 2  ]  Fnr  the  Gillnet  Take  Reduction 
Tp(  hnology  List.  Remove  the  option  for 
fishers  to  use  line  of  7/16-in  (1.11-cm) 
in  diameter  or  less  for  all  buoy  lines. 
require  installation  of  weak  links  with  a 
luaximum  breaking  strength  of  1,100  lb 
'498.8  kg)  in  the  center  of  the  floatline 
of  each  net  panel,  and  require  that  all 
buoy  lines  be  composed  entirely  of 
sinking;  and/or  neutrally  buoyant  line 

C>hang€?s  Proposed  tor  the  .Atlantic 
Large  Whale  Take  Redu(  tion  flan  lor 
Lobster  Trap  Gear 

Sort  hern  Inshore  State  Lobster  Waters 

.Art'ti 

I/nderthf'  [irnfHi'-i'ii  riil'>  the  Northern 
Inshore  State  Lobster  Waters  Area 
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would  be  the  only  area  to  incorporate 
the  Lobster  Take  Reduction  Technology 
List  into  its  area-specific  regulations 
The  ALVVTRP  currently  incorporates  a 
Lobster  Take  Reduction  Technology  List 
from  which  fishers  must  choose  at  least 
one  gear  option  in  order  to  reduce  risk 
of  entanglement  of  whales  in  their  gear. 
The  ALVVTRT  discussed,  but  did  n^t 
reach  consensus  on.  removal  of  7/16-in 
(1.11 -cm)  diameter  line  from  the 
Lobster  Take  Reduction  Technology 
List,  which  would  reduce  to  three  the 
number  of  options  available  to  lobster 
trap  fishers  in  this  area.  Nevertheless. 
NMFS  proposes  to  remove  the  option 
for  lobstermen  to  use  line  with  a 
diameter  of  7/16  in  (1.11  cm)  or  less  for 
all  buoy  line,  effective  lanuary  1,  2003 
For  rationale,  see  the  discussion  under 
the  Lobster  Take  Reduction  Technology 
List  heading  later  in  this  proposed  ruKv 
This  proposed  rule  also  would  add  the 
use  of  neutrally  buoyant  buoy  lines  and 
ground  lines  as  options  in  the  Lobster 
Take  Reduction  Technology  List.  See 
the  discussion  under  "Lobster  Take 
Reduction  Technology  List"  for  the 
rationale  and  justification  of  this 
proposed  change. 

Southern  \'earshore  Lobster  Waters 
Area 

The  Southern  Nearshore  Lobster 
Waters  Area  encompasses  both  the  state- 
and  Federal-water  portions  of  FEZ 
Nearshore  Management  .\reas  4  and  5 
(as  defined  in  the  American  lobster 
fishery  regulations  at  part  697  of  this 
title),  excluding  the  waters  currently 
exempted  from  regulation  under  the 
ALVVTRP,  This  definition  was  adopted 
in  the  December  2000  interim  final  rule 
To  further  reduce  the  risk  of 
entanglement,  NMFS  is  proposing,  upon 
the  recommendation  of  the  Mid-Atlantic 
sub-group,  to  replace  the  Lobster  Take 
Reduction  Technology  List  with  the 
following  mandatory  gear  modifications 
applicable  year-round  for  the  Southern 
Nearshore  Lobster  Waters  Area:  (1) 
installation  of  a  buoy  line  weak  link 
with  a  maximum  breaking  strength  of 
600  lb  (272.4  kg),  and  (2)  installaticm  of 
weak  links  in  such  a  way  that  produces 
knotless  ends  if  the  weak  link  breaks 
The  weak  link  at  the  buoy  increases  the 
likelihood  that  a  line  sliding  through  a 
whale's  mouth  will  break  away  quickly 
at  the  buoy  before  the  whale  begins  to 
thrash  and  become  more  entangled.  It  is 
also  expected  to  reduce  risk  in  cases 
where  a  whale  gets  line  wrapped  around 
an  appendage  at  a  point  close  to  the 
buoy.  The  weak  link  would  only  be 
effective  when  sufficient  resistance  is 
created  by  the  weight  and  drag  of  the 
gear  to  exceed  the  breaking  strength  of 
the  weak  link. 


The  required  1,100-lb  (489.8-kg) 
breaking  strength  for  weak  links  in  the 
hudv  lint'  in  the  1997  interim  final  rule 
was  recommended  bv  the  Gear  Advisory 
Group  (GA(>)  at  its  original  meeting  in 
lune  1997  as  a  "best  available  practice" 
that  could  be  used  in  the  gear 
technology  lists  The  proposed  buoy 
line  weak  link  breaking  strength  of  600 
lb  [272.4  kg)  for  Southern  nearshore 
lobster  trap  gear  is  based  on  information 
collected  by  the  gear  research  program 
that  suggests  that  the  1,100-lb  (498.8- 
kg)  breaking  strength  required  in  a 
prevKJus  rule  is  higher  than  necessary 
for  the  nearshore  lobster  trap/pot 
fisheries   Based  on  this  information,  the 
breaking  strength  of  buoy  line  weak 
links  in  Northeast  waters  was  reduced 
from  1,100  lb  [498.8  kg)  to  600  lb  (272.4 
kg)  in  the  December  2000  interim  final 
rule  The  proposed  rule  would  require 
installation  of  buoy  weak  link  with  a 
maximum  breaking  strength  of  600  lb 
(272  4  kg),  which  would  make  nearshore 
lobster  gear  regulations  consistent 
throughout  the  range  of  the  ALWTRP. 

The  proposed  rule  would  require 
installation  of  weak  links  in  such  a  way 
that  produces  knotless  ends  in  the  line 
if  the  weak  link  were  to  break,  because 
a  weak  link  that  breaks  but  leaves  a  knot 
or  other  obstruction  at  the  end  of  the 
line  leading  down  to  the  gear  could 
become  lodged  in  the  whale's  baleen  or 
around  an  appendage.  Observations  of 
North  Atlantic  right  whale  jaw  anatomy 
suggest  that  even  a  knotless  line  would 
be  difficult  to  pull  through  a  whale's 
mouth  when  the  jaw  is  clamped  shut. 
However,  testing  on  baleen  obtained 
from  whale  carcasses  has  shown  that 
knots  further  hinder  the  passage  of  line 
through  the  baleen. 

Offshore  Lobster  Waters  Area 

The  December  2000  interim  final  rule 
required  that  fishers  reduce  the  risk  of 
entanglements  by  installing  a  buoy  line 
weak  link  with  a  maximum  breaking 
strength  of  :5.780  lb  (1,714.3  kg)  in 
lobster  trap  gear  set  in  the  offshore 
lobster  fisherv  area  and  ensuring  that  if 
the  weak  link  were  to  break,  it  would 
produce  a  knotless  end.  In  light  of 
cooperative  research  between  NMFS 
and  the  offshore  lobster  fishing  industry 
using  load  cells  and  based  on  lessons 
learned  from  a  recent  whale 
entanglement,  this  proposed  rule  would 
reduce  the  maximum  breaking  strength 
of  weak  links  at  all  buovs  from  3.780  lb 
(1.714.3  kg)  to  2,000  lb  (906.9  kg): 
require  the  use  of  weak  links  with  a 
maximum  breaking  strength  of  3.780  lb 
(1,714.3  kg)  between  the  surface  system 
(all  buoys,  highfiyers,  and  associated 
lines)  and  the  buoy  line  going  to  the 
trawl  on  the  ocean  floor;  and  require 


that  fishers  install  weak  links  so  that  if 
they  were  to  break,  they  would  produce 
knotless  ends  on  the  line. 

The  current  required  maximum 
breaking  strength  of  3,780  lb  (1.714,3  kg) 
for  the  offshore  lobster  buoy  line  weak 
links  is  the  same  as  that  specified  in  the 
Lobster  Take  Reduction  Technology  List 
in  the  February  1999  final  rule.  The 
option  for  fishers  to  choose  to  use  a 
weak  link  with  a  maximum  breaking 
strength  of  3,780  lb  (1.714.3  kg)  was 
developed  based  on  a  recommendation 
from  the  GAG  at  its  June  1997  meeting 
for  0.5  inches  (1,27  cm)  polypropylene 
line,  which  has  a  breaking  strength  of 
approximately  3,780  lb  (1,714.3  kg). 
Initial  testing  conducted  by  NMFS 
suggests  that  this  breaking  strength 
could  be  lowered  for  these  gear  types 
while  still  allowing  the  gear  to  be 
effectively  used.  The  ALWTRT 
requested  further  testing  for  extreme 
conditions  and  that  information  was 
presented  at  the  lune  2001  ALWTRT 
meeting. 

Load  cells  were  deployed  with  the 
assistance  of  the  offshore  lobster 
industry,  which  measured  and  recorded 
actual  strain  values  on  buoy  systems. 
These  deployments  collected  310  days 
of  data  from  six  locations  ranging  from 
the  Gulf  of  Maine  to  Hydrographer 
Canyon.  Deployments  took  place 
throughout  all  four  seasons  from  March 
of  2000  through  July  of  2001.  The 
highest  maximum  strain  was  535  lb  (243 
kg)  on  a  deployment  in  Hydrographer 
Canyon  and  the  lowest  maximum  strain 
was  190  lb  (86  kg)  on  an  offshore 
deployment.  The  average  maximum 
strain  across  all  six  buoy  systems  for  a 
total  of  310  days  was  397  lbs  (180  kg) 
The  ALWTRT  discussed  the  data 
associated  with  four  of  the  six 
deployments.  The  consensus 
recommendation  by  the  ALWTRT  was 
for  a  weak  link  with  a  maximum 
breaking  strength  of  2.000  lb  (906.9  kg). 
The  ALWTRT  recommended,  and 
NMFS  proposes,  a  2,000  lb  maximum 
breaking  strength  because  it  is 
approximately  three  times  the  measured 
strain  of  535  lb  (243  kg)  and,  as  such, 
provides  a  reasonable  measure  of  safety 
that  would  help  prevent  gear  from  being 
lost  at  sea  during  the  worst  conditions. 
Ghost  gear,  or  gear  lost  at  sea,  presents 
an  additional  entanglement  risk  to 
whales,  other  marine  mammals,  and 
fish.  Based  on  these  load  cell  data,  the 
need  to  prevent  gear  from  being  lost  at 
sea,  and  the  recommendation  of  the 
ALWTRT,  NMFS  proposes  to  lower  the 
current  breaking  strength  from  3.780  lb 
(1714.3  kg)  to  2.000  lb  (906.9  kg)  for 
weak  links  at  the  buoy  in  the  offshore 
lobster  waters. 
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NMFS  proposes  to  require  installation 
of  a  weak  link  with  a  maximum 
breaking  strength  of  3.780  lb  (1.714  3  kg) 
in  offshore  lobster  trap  gear  between  the 
surface  system  (all  surface  buoys,  the 
high  flyer,  and  associated  lines)  and  the 
buoy  line  leading  down  to  the  trawl, 
based  on  the  analysis  of  gear  that  had 
recently  entangled  a  whale  On  [uh  20. 
2001.  a  whale  watch  vessel  reported  an 
entangled  whale  in  the  Jeffreys  Ledge 
area  off  the  coast  of  New  Hampshire. 
The  whale  was  identified  as  a  7-year-oid 
male  North  Atlantic  right  whale,  catalog 
#2427,  and  the  Center  for  Coastal 
Studies  disentangled  the  animal  very 
soon  after  locating  it.  The  recovered  gear 
was  identified  in  the  fisher\-  interaction 
gear  analvsis  process  as  offshore  lobster 
gear  set  in  offshore  lobster  waters  The 
owner  was  contacted  to  determine  when 


and  where  the  gear  was  .set.  and  how  it 
was  configured  in  an  effort  to  better 
understand  the  entanglement  process. 

The  NMF.S  analvsis  of  thi^ 
entanglement  and  the  recfu crt'ii  uf.sr 
has  resulted  in  addition.ij  prii[>(isi>(i  ui-.ti 
modifications  for  lobster  tr.ifi  ti>Mi  n-fd 
in  the  offshore  lobster  water--    w  hii  ti  are 
detailed  in  this  proposed  rule    The  gear 
reco\ered  during  the  dist^ntanglement 
and  the  description  of  the  nwrn-i  - 
t\'pical  gear  configiiratmn  iiuin  .iti'-  iti,-! 
the  surfac<>  svsteni  ua--  vt'[:'arat''ii  imiii 
the  buo\  line  going  to  th(>  traw  !  In  a 
weak  link  consisting  of  .i  ]  {atliMin  If'.nt; 
sectiim  of  1  ■  2  in  M  27  {  rri 
polypropylene^  line  with  a  breaking 
strength  of  .3,780  lb  i  1,"14  ^  kg'  nr  less. 
It  appears  that  the  animal  ni,i\  h.i'.e 
become  entangled  in  the  --urfai  r  -.\--t.'[Ti 
and  e.xerted  sufficient  --tiain  t. .  p.irt  uic 


J  -III  '  1  27-cm)  polvprupylene  weak 
Ilk  1  )if  presence  and  location  of  this 
( .ik  miK    n  the  gear  may  have 

!•  \  >'i]'":A  '1,1'  animal  from  becoming 
ii'tiri  >  I    .ngled  in  the  buoy  hne  below 

It   w  isik  link. 

NMFS'  rationale  for  proposing  to 
require  lobstermen  fishing  in  the 
offshore  lobster  waters  area  to  install 
u'ik  hnks  in  such  a  way  that  produces 
Kiujtiess  ends  in  the  hne  if  the  weak  link 
were  to  break  is  the  same  as  the 
rationale  described  in  the  previous 
section  on  the  Southern  Nearshore 
Lobster  Waters  Area. 

Figure  1  shows  the  boundaries  for  the 
regulated  lobster  waters.  These 
boundaries  were  effective  February  21, 
2001 ,  as  a  result  of  an  interim  final  rule 
published  on  December  21,  2000. 
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Changes  Proposed  for  the  Atlantic 
Large  Whale  Take  Reduction  Plan  for 
Gillnet  Gear 

No  additional  changes  were 
recommended  for  gillnet  fishers  in 
Northeastern  waters.  However,  the 
ALWTRT  Mid-Atlantic  and  Southeast 
sub-groups  recommended  in  2000,  that 
NMFS  amend  the  ALWTRP  restrictions 
applicable  to  gillnet  fisheries  in  their 
respective  areas. 

Mid-Atlantic  Coastal  Waters 

The  Mid-Atlantic  Coastal  Waters  Area 
includes  coastal  waters  from  the  south 
shore  of  Long  Island  to  the  border 
between  North  Carolina  and  South 
Carolina  and  out  to  the  long.  72°  30'  W. 
as  defined  in  50  CFR  229.2.  The 
ALWTRT  Mid-Atlantic  sub-group 
recommended  reducing  entanglement 
risk  by  replacing  the  Gillnet  Take 
Reduction  Technology  List,  from  which 
gillnetters  must  choose  one  gear  option 
to  abide  by,  with  a  requirement  that 
gillnetters  install  buoy  line  weak  links 
with  a  maximum  breaking  strength  of 
1,100  lb  (498.8  kg),  install  net  panel 
weak  links  with  a  maximum  breaking 
strength  of  1,100  lb  (498.8  kg)  in  the 
center  of  the  floatline  on  each  net  panel, 
and  return  all  gillnet  gear  to  port  with 
their  vessels  or,  if  the  gillnets  are  left  at 
sea  to  continue  fishing,  secure  the  nets 
with  anchors  that  have  the  holding 
power  of  at  least  a  22-lb  (10.0-kg) 
Danforth-style  anchor. 

The  proposed  changes  were  identified 
by  NMFS  following  ALWTRT  sub-group 
meetings  in  2000  and  a  full  meeting  in 
2001  of  the  ALWTRT.  There  was  no 
consensus  recommendation  on  600-lb 
(272.4-kg)  versus  1,100-lb  (498.8-kg) 
buoy  and  floatline  weak  links  for 
anchored  gillnets  from  the  full  ALWTRT 
meeting  in  June  2001.  The  weak  link 
breaking  strength  is  the  same  as  the 
buoy  line  and  net  panel  weak  link 
options  in  the  Gillnet  Take  Reduction 
Technology  List  in  the  February  1999 
final  rule.  NMFS  believes  that  a  1,100- 
lb  (498.8-kg)  maximum  breaking 
strength  would  be  consistent  with  the 
buoy  and  floatline  weak  links  breaking 
strength  currently  required  in  the 
Northeast  anchored  gillnet  fisheries. 
NMFS  does  not  believe  there  is 
sufficient  information  available  to 
implement  a  60&-lb  (272,4-kg)  breaking 
strength  in  the  Mid-Atlantic  while 


utilizing  1,100  lb  (498.8  kg)  in  the 
Northeast.  NMFS  will  investigate  thp 
utility  of  lowering  this  breaking  strength 
for  both  the  Northeast  and  the  Mid- 
Atlantic  through  further  gear  research 
efforts. 

The  placement  of  the  net  panel  weak 
link  at  the  center  of  the  floatline  for 
each  panel  is  a  change  from  the 
February'  1999  final  rule,  which 
required  that  the  weak  link  be  placed  on 
the  floatline  between  net  panels.  Weak 
links  in  the  center  of  each  50-fathom 
(300-ft  or  91.4-m)  net  panel  floatiine.  or 
every  25  fathoms  for  longetnets.  are 
expected  to  break  when  a  whale  exerts 
force  in  opposition  to  the  resistance 
provided  by  the  anchoring  system  and 
weight  of  the  gear.  The  weak  link  would 
allow  the  floatline  to  part  and  unravel 
from  the  net  mesh  when  a  whale 
encounters  any  section  of  the  gear.  The 
net  mesh  would  then  be  free  of  the 
stronger  floatline.  and  a  large  whale 
would  have  a  better  chance  of  breaking 
free  of  the  weaker  monofilament  mesh. 

The  net  panel  weak  links  are  required 
in  the  center  of  each  net  panel  floatline. 
rather  than  between  net  panels  as  was 
specified  for  the  gillnet  technologv  list 
opion  in  the  February  1999  final  rule 
The  ALWTRT  recommended  changing 
the  placement  of  the  net  panel  weak 
links  because  a  weak  link  placed  at  the 
bridle  might  cause  a  failure  at  a  point  in 
the  gear  which  is  critical  for  safe 
hauling  of  the  gear  and  placement  in  the 
center  of  the  net  panel  would  reduce 
chances  of  lost  gear  Furthermore,  in 
cases  where  a  whale  hits  the  gear  near 
a  weak  link  in  the  floatline.  a  breaking 
point  within  that  floatline  would 
maximize  the  chance  for  the  whale  to 
break  away  from  the  net  before 
becoming  entangled  in  the  mesh  Once 
a  whale  becomes  entangled  in  the  mesh. 
there  is  a  greater  chance  that  other  parts 
of  the  gear  including  the  heavier  lines 
will  contribute  to  the  seriousness  of  the 
entanglement.  This  is  also  based  on 
observations  of  the  flexibility  and 
mobility  of  net  strings  along  the  ocean 
floor,  where  the  nets  become  bowed 
with  the  current  rather  than  remain  in 
a  rigid  straight  line.  A  whale  exerting 
force  on  a  net  string  would  move  the  net 
before  breaking  it.  Diu-ing  that  period  of 
movement,  a  net  without  weak  links  is 
likely  to  wrap  along  either  side  of  the 
whale.  With  a  weak  link  at  the  bridle. 


whi(  h  is  mu(  h  shnrter  than  the  net 
panel  sections,  there  is  a  greater  chance 
that  a  whale  would  come  away  wrapped 
in  sections  of  the  net. 

The  net  panel  weak  link  requirement 
contained  in  this  proposed  rule 
specifies  a  breaking  strength  of  no  more 
than  1,100  lb  (498.8  kg)  This  breaking 
strength  is  a  significant  reduction  from 
the  floatline  strength  used  historically 
in  sink  gillnet  gear,  which  ranges  from 
l,700-lb(771.8-kg)  to  2.500-lb(l,135- 
kg)  Thf  iisf  (if  vvpak  links  is  not 
expected  to  tiindt-r  retrieval  of  the  gear, 
as  gillnetters  would  be  able  to  haul  their 
gear  by  the  lead  line  in  each  net  panel 
and  the  full-strength  bridles  between  the 
net  panels 

When  a  whale  encounters  a  net  panel, 
thi'  pressure  exerted  by  the  whale  will 
not  necessarily  be  directly  at  the  weak 
link,  and  the  part  of  the  floatline 
containing  the  weak  link  will  not 
neressanlv  be  in  the  whale's  mouth. 
Therefore,  these  weak  links  do  not  need 
to  be  knotless. 

The  anchoring  requirement  was 
intended  to  create  sufficient  resistance 
to  allow  the  net  panel  weak  links  to 
break  when  at  least  1,100  lb  (498.8  kg) 
of  force  IS  exerted  by  a  whale  on  net 
strings  of  20  or  fewer  net  panels.  The 
anchoring  system  for  gillnet  gear  not 
returning  to  port  with  the  vessel  in  the 
Mid-.^tlantu  Coastal  Waters  was 
recommended  by  the  subgroup  to  dilovs 
sufficient  resistence  such  that  a  whale 
can  pari  the  net  reyardless  of  the 
number  of  net  panels 

At  this  time  iniormation  is  not 
available  on  the  minimum  breaking 
strength,  maximum  number  of  weak 
links,  and  the  location  along  the 
floatline  of  those  weak  link'-  that  will 
allow  the  gear  to  fish  and  [ini\  niv  s^  me 
measure  of  protiHtion  for  enlanyled 
animals  The  ,^L\VTRT  reqi)»vti^d 
further  testing  on  these  jirtriiiiri'Ts  ,iiid 
the  NMFS  Gear  Resean  h  Team  has 
various  weak  link  strength  and  floatiinij 
configurations  out  with  commercial 
fishers  in  an  attempt  to  assess  measures 
available  to  further  reduce  risk  to 
whales 

Figure  2  shows  the  boundaries  fm  the 
regulated  gillnet  waters  in  the  Norlheasl 
and  Mid-Atlantu  waters  These 
boundaries  were  effe<.;tivp  February  21, 
2001 ,  as  a  result  of  an  interim  final  rule 
published  on  December  21,  2000. 
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Southeast  U.S.  Restricted  Area 

The  ALVVTRT  Southeast  sub-group 
discussed  activities  associated  with  the 
ALWTRP  at  their  luly  2000  meeting. 
Many  of  the  items  discussed  or 
recommended  involved  measures  not 
requiring  regulatory  action  The 
Southeast  sub-group  did  discuss  two 
specific  regulatory  items,  applying 
Northeast  gear  marking  requirements  to 
the  Southeast  and  prohibiting  straight 
sets  at  night  at  certain  times. 

There  was  limited  discussion  on 
applying  Northeast  gear  marking 
requirements  to  the  Southeast  at  the 
June  2001  ALWTRT  meeting.  However, 
subsequent  information  from  the  NMFS 
Northeast  Regional  Office  and  Southeast 
Regional  Office  indicates  that  the 


current  gear  marking  system  is 
performing  its  required  function   In 
addition,  applying  the  Northeast  gear 
marking  requirements  in  the  ,S()uth>M--t 
may  conflict  with  curront  gear  marking 
requirements  under  an  existing  FMP 
NMFS  intends  at  this  time  to  leaxe  th> 
existing  gear  marking  requirement  in 
place  for  the  Southeast  I'S  Ohsen  er 
Area.  This  system  is  more  elaborate  tban 
the  Northeast  gear  marking  scheme  and 
as  sut.h.  may  yield  more  inforniatuai 
than  the  simplified  scheme  empiii\e(j 
bv  the  Dec:ember  2000  interim  final  rule 
for  the  Northeast. 

The  second  of  the  two  regulatr,r\ 
items  discussed  by  the  SnutheaNt  sub 
group  was  the  prohibition  of  straiufr. 
sets  of  gillnets  at  night  between 
Nov(>mber  15  and  Marc  h  ,n  in  thr 


Sfditheast  I    '-    He^tni  ti.i  ,\rea.  unless 
the  .>\emi<iii)n  under  t;  ^j'4  <2  (f)(3)(iii), 
whi  ii  f  lates  to  shark  gillnets.  applies. 
A  Mr  iich!  set  iv  tlv  deployment  of  a 
uillnet  in  „  Mr.iigh!  line,  as  opposed  to 
!!if  de[  1  .\  a.>  nt  of  a  gillnet  in  a  circular 
manner   f>>r  'Xdii-ple  around  a  school  of 
tish   Str.Muht  s.ix  ,,'  night  pose  a  higher 
'.e\fi  iij  risk  M*  rnJ.iiieien.t'nt  to  whales, 
iie(  ,iuse  iisliers  AT'   lu'   i~  .11  tivelv 
in\  (i|\  e(i  with  sti,,!rh'  s.  '  c>'^T  and 
w  h.iies  ,ire  inui  n  ;:.Hi,   ,i;f*:(  ult  to  spot 
.it  iiicht  I  111  I'  t.    ii.^r  Kir'ss 

iii^uF'    Js[5iu--!Im  h-'undaries  for  the 

["uuhited  sti.irk  Criini-!  'A.i'ers  in  the 
SI  utheis!.rii  w  !*>  rs    These  boundaries 
\v.n  .'fiMitiNi  .\i  III  1.  1999.  as  a  result 
of  .ill  ,!i''r,:i;  imal  rule  published  on 

Fehru.if.    :>      :'e)'J 
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Proposed  Changes  to  the  Lobster  and 
Gillnet  Take  Reduction  Technology 
Lists 

Lobster  Take  Reduction  Technology  List 

The  ALWTRT  discussed,  but  did  not 
reach  consensus  on.  the  removal  of  7/16 
in  (1.11  cm)  diameter  line  from  the 
Lobster  Take  Reduction  Technology 
List,  which  would  reduce  to  three  the 
number  of  options  that  lobster  trap 
fishers  in  this  area  have  to  modify  their 
gear  to  reduce  risks  of  entanglement. 
Although  the  ALWTRT  did  not  reach 
consensus.  NMFS  proposes  to  remove 
the  option  to  utilize  7/16  in  (1.11  cm) 
line  for  all  buoy  lines.  The  option  of 
using  line  of  a  diameter  of  7/16  in  (1.11 
cm)  or  less  was  previously  adopted  as 
part  of  the  ALVVTRP  based  upon  the 
breaking  strength  of  7/16  in  ( 1 . 1 1  cm) 
line.  This  strategy  assumed  that  using  a 
line  with  a  consistent  diameter  would 
result  in  a  consistent  breaking  strength. 
However,  experience  has  demonstrated 
that  the  breaking  strength  of  7/16  in. 
(1.11  cm)  line  can  var>'  dramatically 
and.  therefore,  is  not  an  appropriate 
entanglement  risk  reduction  tool.  Since 
the  December  2000  interim  final  rule 
was  published,  weak  links  have  been 
developed  and  are  now  available 
commercially.  These  weak  links,  or 
alternative  techniques  (such  as  swivels, 
hog  rings,  and  rope  stapled  to  a  buoy 
stick)  may  provide  a  more  reliable  and 
consistent  breaking  strength  than  using 
line  diameter  to  predict  breaking 
strength. 

However,  the  ALWTRT  is  split 
between  sub-groups  on  this  issue.  The 
Mid-Atlantic  sub-group  recommended 
removing  the  7/16-in  (1.11 -cm)  line 
option,  while  some  members  of  the 
Northeast  sub-group  expressed  concern 
regarding  the  loss  of  the  7/16-in  (1.11- 
cm)  line  option  for  the  northern  inshore 
lobster  waters  area  They  are  concerned 
that  weak  links  may  not  be  standing  up 
well  to  inshore  conditions  and  may  be 
showing  signs  of  abrasion  and 
weakening  with  only  a  single  season  of 
use.  In  light  of  this  concern.  NMFS 
proposes  to  delay  the  elimination  of  the 
7/16-in  (1.11-cm)  line  option  for  the 
Lobster  Take  Reduction  Technology  List 
until  January  1.  2003.  to  allow 
additional  time  for  the  improvement 
and  study  of  weak  links  or  the 
development  of  alternatives  to  weak 
links  that  can  meet  the  unique  physical 
requirements  of  the  northern  inshore 
state  lobster  waters  area.  The  NMFS  gear 
research  team  is  available  to  provide 
support  in  the  development  of 
alternative  methods  to  achieve  the 
purpose  of  the  weak  link  reauirement. 

NMFS  proposes  to  allow  tne  use  of 
neutrally  buoyant  line  in  buoy  lines  and 


ground  lines  as  a  risk  reduction  tool 
because  the  existing  option  to  use 
sinking  line  for  all  groundlines  and 
buoy  lines  is  not  operationally  feasible 
in  areas  of  hard  rockv  bottom  The 
neutrally  buoyant  line  will  provide 
more  flexibility  to  fishers  and  facilitate 
the  use  of  non-floating  line  in  various 
bottom  types. 

Gillnet  Take  Reduction  Technology  List 

NMFS  proposes  to  amend  the  Gillnet 
Take  Reduction  Technf)logy  List  by:  (1) 
removing  the  option  of  usinjj  buov  line 
with  a  diameter  of  7/ 16  in  (1.11  cm)  nr 
less  as  a  take  reduction  measure,  and  l2i 
requiring  that  weak  links  with  a 
maximum  breaking  .strength  of  1.1 0(i  \h 
(498.8  kg)  be  installed  in  the  (  enter  of 
the  floatline  of  each  net  panel  The 
rationale  for  the  option  of  using  buoy 
line  with  a  diameter  of  7/16  in  (111  cm) 
or  less  is  the  same  as  that  presented  in 
the  discussion  of  proposed  changes  to 
the  Lobster  Take  Reduction  Technology 
List.  The  rationale  for  requiring  that 
weak  links  with  a  maximum  breaking 
strength  of  1,100  lb  (498,8  kg)  be 
installed  in  the  center  of  the  floatline  uf 
each  50-fathom  net  panel  or  e\erv  25 
fathoms  for  longer  panels  is  the  same  as 
that  presented  in  the  discussion  of 
proposed  changes  for  the  Mid-Atlantu. 
lioastal  Waters  Area.  The  rationale  for 
allowing  buoyline  and  ground  lines  to 
be  composed  of  neutrally  buoyant  line 
is  the  same  as  that  presented  in  the 
discussion  of  proposed  changes  to  the 
Lobster  Take  Reduction  Technology 
List, 

Voluntary  Measures 

NMFS  encourages  fishers  to  use  and 
maintain  knot-free  buoy  lines  The 
ALWTRT  initially  re<:ommended 
requiring  knot-free  buoy  lines,  but 
changed  the  recommendation  from  a 
mandator^'  measure  to  a  vnluntarv 
measure  because  fishers  need  to  repair 
and  re-tie  buoy  lines  frequentlv  at  sea 
The  knot-free  buoy  line  concept  is 
similar  to  the  breakaway  buoy  concept, 
where  the  objective  is  to  keep  knots 
from  becoming  lodged  in  a  whale's 
baleen  or  from  contributing  to  the 
wrapping  of  line  around  an  appendage 

In  some  cases,  fishers  prefer  splices  to 
knots,  because  splices  are  stronger 
NMFS  is  recommending  the  use  of 
splices  wherever  possible,  because 
splices  are  not  likely  to  increase 
entanglement  threat.  However.  NMFS 
recognizes  that  connecting  lines  using  a 
splice  may  not  be  practicable  while  gear 
is  being  hauled,  NMFS  encourages  the 
splicing  of  line,  as  opposed  to  knot- 
tying,  especially  during  seasonal  gear 
overhauls  or  as  new  gear  is  added. 
Although  concepts  for  devices  to  join 


linps  quH  kl\  <it  sea  have  been  proposed. 
none  have  been  developed  yet; 
tht-refore.  there  is  ciurently  no  feasible 
way  to  join  lines  quickly  other  than 
knotting.  NMFS  will  continue  to 
investigate  line  connecting  alternatives 
and  may  require  further  use  of  knotless 
lines  in  the  future  if  a  reasonable 
substitute  for  knots  is  developed. 

Classificatinn 

Tins  prupu.M'ti  rule  refers  to  a 
collection-of-information  requirement 
subject  to  the  Prip-iu.  rk  R.  i     Mon  Act. 
namelv  a  gear  maik:;.L  i",  .m  i.cnt.  and 
which  has  lit-en  ajiproved  by  OMB 
under  control  number  0648-0364,  The 
public  reportiiiR  burden  for  this 
riHjuir'-nit'ii!  i^  t'-!:i:,  >\<'i\  to  average  .6 
nuiiuti'h  per  !in>     i.'u^  t.stimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  f:ompleting  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden  \f  NMFS  (see 
ADDRESSES)  and  to  ( )MB  ai  the  Office  of 
Information  and  Regulatory  Affairs. 
Offite  of  Management  and  Budget. 
Washington  DC  2005 J  [Attention: 
NOAA  Desk  Officer). 

Notwithstanding  anv  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  an\  [lersnn  be 
subject  to  a  penaltx  foi  failun-  !u  comply 
with,  a  collection  nt  iiilniin.ition  subject 
to  the  requirements  uf  tin  KPA.  unless 
that  collection  of  infirmaiKm  displays  a 
currently  valid  OMH  i    .iiti'.]  Number, 

As  required  h\  the  Ket;ul.^tory 
FlexibilitN  .^ct,  NMl  S  ()re(i,ired  an 
initial  reeuiator\  ne\iLiilit\  analysis 
(IRF.'Xi  for  this  proposeii  rule,  A 
summary  of  that  IRF,\  follows. 

The  obiixlue  of  this  jiroposed  rule. 
\\  hich  would  implement  additional  gear 
inodifu  ations  to  protect  concentrations 
of  North  .Mlantic  right  whales  published 
pursuant  to  the  authority  of  section  118 
of  the  MMP.-\  is  to  reduce  the  level  of 
serious  iniurv  to  and  mortality  of  North 
.-Mlantic  right  whales  in  East  Coast 
lobster  trap  and  finfish  gillnet  fisheries. 
The  impacted  fishing  (umin unities 
include  gillnet  and  lobster  trap 
fishermen  The  geographic  range  of  the 
gear  modifications  will  include  the 
northern  inshore,  offshore,  and  thi  \V:d 
.Atlantu  water  areas   'I'ti'   piitmti.i,  -,,'  - 
of  the  fleets  inij)a(  ted  are  the  northern 
inshore  fleet  as  laige  <4s  5.982  vessels, 
the  offshore  fleet  as  large  as  172  vessels. 
and  the  Mid-.Mlantu  fleet  as  large  as 
625  \essels  All  \essels  are  assumed  to 
be  small  entities  within  the  meaning  of 
the  Regulatorv  Fle.xif>iiit\  .-Kct. 
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The  proposed  rulo  contains  no 
reponing.  record  keeping,  or  additional 
compliance  requirements  other  than 
modihing  lobster  and  gillnet  gear 
There  are  no  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

Four  alternatives  were  evaluated  for 
this  proposed  rule,  including  a  status 
quo  or  "no  actjon"  alternative,  the 
preferred  altenative  (PA),  and  two  other 
alternatives  The  No  Action  alternative 
would  leave  in  place  the  existing 
regulations  promulgated  under  the 
ALWTRP  and  as  such  would  result  in 
no  additional  economic  burden  on  the 
fishing  industry-. 

The  proposed  action  is  to  implement 
the  gear  modifications  as  stated  for  the 
areas  described.  In  the  northern  inshore 
area,  the  total  lower  and  upper  bound 
cost  per  vessel  (compliance  cost  for 
change  in  gear  requirements)  in  the 
lobster  fleet  under  the  PA  plan  is  Si 39 
and  S648,  respectively  (Table  8  2.1  of 
the  EA).  Given  there  are  5.982  vessels 
potentially  fishing  lobster  gear,  the  total 
lower  and  upper  bound  cost  to  the 
industyr  is  S8.32K  and  $3.877K, 
respectively 

In  the  northern  offshore  area,  the  total 
lower  and  upper  bound  cost  per  vessel 
in  the  lobster  fleet  under  the  P.-\  plan  is 
$97  and  $218.  respectively.  Given  there 
are  172  vessels  potentially  fishing 
lobster  gear,  the  total  lower  and  upper 
bound  cost  to  the  industry  is  S17K  and 
$38K.  respectively.  In  the  southern 
nearshore  area,  there  is  no  additional 
cost  to  the  lobster  fleet  under  the  PA 
plan. 

In  the  Mid-Atlantic  (southern 
nearshore  and  southern  offshore)  under 
the  PA  plan,  the  average  cost  per  sink 
gillnet  vessel  is  $657  to  attach  weak 
links  at  the  top  of  the  buoy  line,  in  the 
middle  of  each  50  fathom  net  panel,  and 
to  purchase  a  22-lb  (10,0-kg)  Danforth 
anchor  (Table  8.2.2).  The  total  industry 
cost  to  the  Mid-Atlantic  sink  gillnet 
fishery  is  S99.0K 

Finally,  the  total  lower  and  upper 
bound  industry  costs  to  the  lobster  and 
sink  gillnet  fleet  under  the  PA  plan  are 
$948K  ($948  =  $849  lobster  +  $99  sink 
gillnet)  and  $4,014  ($4,014  =  $3,915 
lobster  ■•-  $99  sinJt  gillnet).  respiectivelv 

The  third  alternative  which  is  the 
non-preferred  alternative  (NPA-1) 
would  consist  of  the  PA  as  well  as  the 
use  of  full  weak  links  at  the  surface  and 
bottom  of  the  buoy  line  and  the 
reduction  of  floating  line. 

The  total  lower  and  upper  bound  cost 
per  vessel  in  the  lobster  fleet  under  the 
NPA-1  plan  is  $5,297  and  $17,841 
respectively  (Table  8.2.1).  Given  then' 
are  5,982  vessels  potentially  fishing 
lobster  gear,  the  total  lower  and  upper 


bound  cost  to  the  industry'  is  $31. 7M 
and  SlOfi  HM.  respectively. 

In  the  northern  offshore  area,  the  total 
lower  and  upper  hound  cost  per  vessel 
in  the  lobster  fleet  under  the  NPA-1 
plan  is  550,212  and  $105,849, 
respectively  Ciiven  there  are  172  ve.ssels 
putentiallv  fishing  lobster  gear,  the  total 
lower  and  uppt>r  hound  cost  to  the 
industry  is  .$8  BM  and  $18. 2M. 
respectivf'K 

In  the  southern  nearshore  area,  the 
total  lower  and  upper  bound  cost  per 
vessel  m  the  lobster  fleet  under  the 
NPA-1  plan  is  $3.41 1  and  $10,743, 
respectively.  Given  there  are  222  vessels 
potentially  fishing  lobster  gear,  the  total 
lower  and  upper  bound  cost  to  the 
industry-  is  $0.8M  and  $2.4M, 
respectively. 

In  the  southern  nearshore  area,  the 
average  cost  per  vessel  in  the  sink 
gillnet  fleet  under  the  NPA-1  plan  is 
$1,009  if  an  anchor  is  required  and  $440 
if  an  anchor  is  not  required  under  the 
PA  plan  (Table  8  2  2)  Given  there  are 
35  7  vessels  potentially  fishing  sink 
gillnet  gear,  the  average  industiT  cost  is 
$225K.  In  the  southern  offshore  area,  the 
average  cost  per  vessel  in  the  sink 
gillnet  fieet  under  the  NPA-1  plan  is 
$4,349  if  an  anchor  is  required  and 
$3,789  if  an  anchor  is  not  required 
under  the  PA  plan  Given  there  are  100 
vessels  potentially  fishing  sink  gillnet 
gear,  the  average  industry-  cost  is  $469K. 

Finally,  the  total  lower  and  upper 
bound  industry-  cost  to  the  lobster  fleet 
under  the  NPA-1  plan  is  $41  IM  and 
$127  4M  The  average  total  industry-  cost 
for  the  sink  gillnet  fleet  is  $694K. 

The  fourth  alternative  (NPA-2)  would 
consist  of  the  P.-V  as  well  as  buoy  line 
removal  and  the  reduction  of  floating 
line.  The  costs  of  that  alternative  are 
provided  here  in  summary  form. 

In  the  northern  inshore  area,  the  total 
lower  and  upper  bound  cost  per  vessel 
in  the  lobster  fleet  under  the  NPA-2 
plan  is  $158  IK  and  $517. 6K, 
respectively  (Table  8.2.1 ).  Given  there 
are  5,982  vessels  potentially  fishing 
lobster  gear,  the  total  lower  and  upper 
bound  cost  to  the  industry  is  $945, 6M 
and  $3,096  2M,  respectively. 

In  the  northern  offshore  area,  the  total 
lower  and  upper  bound  cost  per  vessel 
in  the  lobster  fleet  under  the  NPA-2 
plan  is  $131  OK  and  $271. 6K, 
respectively  Ciiven  there  are  172  vessels 
potentially  fishing  lobster  gear,  the  total 
lower  and  upper  bound  cost  to  the 
industry  is  $22. 5M  and  $46. 7M, 
respectively 

In  the  southern  nearshore  area,  the 
total  lower  and  upper  bound  cost  per 
vessel  in  the  lobster  fleet  under  the 
NPA-2  plan  is  $73. 9K  and  $224. 3K. 
respectively.  Given  there  are  222  vessels 


potentially  fishing  gear,  the  total  lowre 
and  upper  bound  cost  to  the  industry'  is 
516, 4M  and  $49, 8M,  respectively. 

In  the  southern  nearshore  area,  the 
average  cost  per  vessel  in  the  sink 
gillnet  fleet  under  the  NPA-2  plan  is 
$22. 8K  (Table  8.2.2).  Given  there  are 
357  vessels  potentially  fishing  sink 
gillnet  gear,  the  total  industry  cost  is 
$8.lM,  In  the  southern  offshore  area,  the 
total  cost  per  vessel  in  the  sink  gillnet 
fleet  under  the  NPA-2  plan  is  $44, 5K. 
Given  there  are  100  vessels  potentially 
fishing  sink  gillnet  gear,  the  average 
industry  cost  is  $44. 5M. 

Finally,  the  total  lower  and  upper 
bound  industry  cost  to  the  lobster  fleet 
under  the  nPA-2  is  $984. 5M  and 
$3,192.7M.  The  average  total  cost  for  the 
sink  gillnet  fleet  under  the  NPA-2  is 
$712,598K, 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 
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For  the  reasons  set  out  in  the 
preamble,  the  National  Marine  Fisheries 
Service  proposes  to  amend  50  CFR  part 
229  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 
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Authority:  16  US.c;,  I.'in  ft  -it'ti 

2.  In  §  229.2,  a  definition  of 
"Neutrally  buoyant  line"  is  added  in 
alphabetical  order  to  read  as  follows: 

§229.2    Definitions. 

***** 

Sputrally  buoyant  line  means  line 
with  a  specific  gravity  near  that  of  sea 
water,  so  that  the  line  neither  sinks  to 
the  ocean  floor  nor  floats  at  the  surface, 
but  remains  close  to  the  bottom. 


3.  In  §  229  3.  paragraph  (k)  is  revised 
to  read  as  follows: 

§  229.3    Prohibitions. 

***** 

(k)  It  is  prohibited  to  fish  with  gillnet 
gear  in  the  areas  and  for  the  times 
specified  in  §  229.32  (b)(2),  (0(1  )(i).  and 
(f)(l)(ii)  unless  the  gear  complies  with 
the  closures,  marking  requirements, 
modifications,  and  other  restrictions 
specified  in  ^229.32  (b)(3)(i).  (b)(3)(ii), 
and  (f)(2)  through  (f)(3)(iv). 
♦         ♦         «         «         ♦ 

4.  Section  229.32  is  amended  by 
adding  a  note  at  the  end  of  the  section; 
adding  paragraphs  (c){5)(ii)(B)  and 
(f)(3)(iv);  revising  the  heading  of  the 
introductory  text  of  paragraph 
(c)(5)(ii)(A):  and  revising  paragraphs 
(c)(5)(ii)(A)(2),  (c)(8)(ii).  (c)(9)(i). 
(c)(9)(iii).  (c)(9)(iv).  (d)(7).  (d)(8l,  and  the 
heading  of  paragraph  (f)  to  read  as 
follows: 

§  229.32    Atlantic  large  whale  take 
reduction  plan  regulations. 


icj  -  ■  - 
(5)  *  *  * 

(ii)  *  *  * 

(A)  Weak  links  on  all  buoy  lines. 


(2)  The  breaking  strength  of  this  Wf-ak 
link  mav  not  exceed  3.780  lb  (1.714.3 
kg). 


(2)  The  breaking  strength  of  these 
weak  links  may  not  exceed  2,000  lb 
(906.9  kg) 

***** 

(B)  Weak  links  between  the  surface 
system  and  buoy  line.  A  weak  link  must 
be  utilized  between  the  surface  system 
(which  includes  all  buoys,  high  flyers, 
line,  and  associated  hardware)  and  the 
buoy  line  that  leads  to  the  trawl  on  the 
ocean  floor.  This  weak  link  must  meet 
the  following  specifications: 

[1]  This  weak  link  must  be  chosen 
from  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  Swivels,  plastic  weak  links, 
rope  of  appropriate  breaking  strength,  or 
other  materials  or  devices  approved  in 
writing  by  the  Assistant  Administrator. 


(8)  *  *  * 

(ii)  Area-specific  gear  n-'ji^irements 
for  the  restricted  period—  \  .\  \  Rpstnriiii 
period.  The  restricted  pern  id  for 
Southern  Nearshore  Lobster  Wdter^  is 
vear  round  unless  the  Assistant 
,^dministrator  revises  this  period  in 
accordance  with  paragraph  (gi  i>f  this 
section, 

(B)  Gear  requirements  No  person  :ndv 
fish  with  lobster  trap  gear  in  the 
Southern  Nearshore  Lobster  \\  aters 
.■\rea  during  the  restric:ted  period  unU's- 
that  person's  gear  complies  with  thf 
gear  marking  requirements  specified  in 
paragraph  (b)  of  this  section,  tho 
universal  lobster  trap  gear  requirt-mfiits 
in  paragraph  (c)(1)  of  this  section,  and 
the  following  gear  requirements  for  this 
area,  which  the  Assistant  Administrator 
mav  revise  in  accordance  with 
paragraph  (g)  of  this  section 

{1)  Buoy  line  weak  links  .\\\  hum 
lines  must  be  attached  to  the  main  buM\ 
with  a  weak  link  that  meets  thf 
following  specifications 

(j)  The  weak  link  must  be  chosen  from 
the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
bv  the  Assistant  Administrator 

[li]  The  breaking  strength  of  this  weak 
link  may  not  exceed  fiOO  lb  (272  4  kg) 

(;;;■)  \Veak  links  must  be  designed 
such  that  the  hitter  end  of  the  buov  line 
is  clean  and  free  of  knots  whm  thi-  link 
breaks,  Splir:es  are  not  (  onsidered  to  l)f 
knots  for  the  purpose  nf  this  iirnvismn. 
[2]  [Reserved] 
(9)  *  *  * 

(i)  Through  December  31.  2002.  all 
buov  lines  must  be  716  inches  (111 
cm)  or  less  in  diameter. 
.         .         •         •         • 

(lii)  .Ml  buo\  lines  must  he  <  oiniHised 
entirely  of  sinking  and  or  neutrally 
buovant  line 

(iv)  All  ground  lines  must  be 
comprised  entirelv  of  sinking  and/or 
neutrallv  buovant  line 

(d)  *  •  « 

(7)  Mid-Atlantic  Coastal  Waters 
Area — (i)  Area,  The  Mid-.-\tlantii 
Coastal  Waters  Area  c  onsists  of  all  T  S. 
waters  bounded  bv  the  line  defined  by 
the  following  points  The  southern 
shore  of  Long  island,  N'\'.  at  72    30' \V. 
long,  then  due  south  to  33"  51    \    lat  . 
thence  west  to  the  North  CarolinaSnuth 
Carolina  border,  as  defined  in  *»  22m  j 

(ii)  Area-specific  gear  reqiureinrnt.^ 
No  person  may  fish  with  anc  bored 


mllnet  gear  in  the  Mid-Atlantic  Coastal 
Waters  .\rea  unless  that  person's  gear 
complies  with  the  gear  marking 
rcninri'iiv  nt^  v|i<'rified  in  paragraph  (b) 
li  !tii~  ^  >  tin     .11'  universal  anchored 
u  ii!i>'!  "-!'.'  M'quirements  specified  in 
J  1MW.I.1)  li  iil)(l)  of  this  section,  and  the 
I'  li   umg  area-specific  requirements. 
uhii  h  the  Assistant  Administrator  may 
revise  in  accordance  with  paragraph  (gj 
of  this  section: 

(A)  Buoy  lin>  ufil  links.  All  buoy 
lines  must  be    tt.n  h>'d  to  the  main  buoy 
with  a  \\i-.:k  i!:iK  that  meets  the 
following  sptM  ili(  ations: 

[1)  The  weak  link  must  be  chosen 

frs  111  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  Swivels,  plastic  weak  links, 
rope  of  appropriate  breaking  strength, 
hog  rings,  rope  stapled  to  a  buoy  stick, 
or  other  rn  itirials  or  devices  approved 
in  writing  b\  th''  Assjsr.Tnt 
Administratoi 

[2)  The  breaking  strength  of  these 
weak  links  mav  not  exceed  1.100  lb 

;498,8  kg) 

[3)  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 

I  !'  an  and  free  of  any  knots  when  the 
link  breaks  Splices  are  not  considered 
to  be  knots  for  the  purposes  of  this 
provision 

(B)  Set  panel  weak  links  All  net 
panels  must  contain  weak  links  that 
iiiiMt  the  following  specifications: 

[  1 )  Weak  links  must  be  inserted  in  the 
renter  of  the  floatline  of  each  SO-fathom 
n>'t  panel  in  a  net  string  or  every  25 
idlhoms  for  loncer  panels. 

[2]  Th.'  >> 


\s>Mk  link 
1498.8  kgj 


rm  ikuig  strength  of  these 
!na\  not  exceed  1,100  lb 


(C)  Tending/anchoring.  All  gillnets 
must  return  to  port  with  the  vessel  or  be 
anchored  at  each  end  with  an  anchor 
capable  r(  tli«   holding  power  of  at  least 
a  22-lb  (lu  U-kg)  Danforth-style  anchor. 

(8)  G;7/nef  Take  Reduction 
Technology  List.  The  following  gear 
charartnn<;tics  comprise  the  Gillnet 
Taki  K'tiiii  tion  Technology  List: 

(i)  All  buoy  lines  are  attached  to  the 
htinv  line  with  a  weak  link  having  a 
niaMMiiini  breaking  strength  of  up  to 
1  10(1  ;'i  4'(H  h '►,■.;■   \V..,.k  links  may 
mt  iiiitf -w  ,\  .'IS   ],,,(-; ;-   weak  links,  rope 
of  appri  }  Fiate  diameter,  hog  rings,  rope 
stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assist m'   \  tministrator. 

(ii)  Wenk  link--  with  a  breaking 
strengtii     !   ,(  !n  1  100  lb  (498.8  kg) 
tmist  be  inserted  in  the  center  nf  the 
iloatline  (headrope)  of  each  .50  fathcjm 
lilt  panel  or  every  25  fathoms  for  longer 
panels. 
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(iii)  All  buoy  lines  must  be  comprised 
entirely  of  sinking  and/or  neutrally 
buoyant  line. 

«         •         •         *         ♦ 

(fj  Restnctions  applicable  to  the 
Southeast  L'.S.  Restricted  Area  and  the 
Southeast  U.S  Obsener  Area.'  '  ' 

(3)*  •  * 

(iv)  Straight  sets  of  gillnets  may  not  be 
made  at  night  in  the  Southeast  US. 
restricted  area  during  the  closed  period 
described  in  paragraph  (f)(3)(ii)  of  this 
section,  except  for  shark  gillnets 
exempted  under  paragraph  (f)(3)(iii)  of 
this  section.  A  straight  set  is  defined  a.s 
a  set  in  which  the  gillnet  is  placed  in 
a  straight  line  in  the  water  column,  as 
opposed  to  a  circular  set  in  which  the 
gillne*  is  used  to  encircle  a  school  or 
group  of  fish. 
*         *         •         *         • 

Note  to  §  229.32:  Additional 
regulations  that  affect  fishing  with 
lobster  trap  gear  have  also  been  issued 
under  authority  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  ,\ct 
in  part  697  of  this  title. 
[FR  Doc.  01-24590  Filed  9-27-01;  3:23  pm] 
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Zone  Off  Alaslca;  License  Limitation 
Program  for  Groundfish  of  ttie  Bering 
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ACTION:  Proposed  rule:  request  for 

comments 


SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  Amendment  67  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  This  action 
is  necessary  to  stabilize  fully  utilized 
Pacific  cod  resources  harvested  with 
non-trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (BSAI),  This 
would  be  accomplished  by  issuing 
endorsements  for  exclusive 
participation  in  the  Pacific  cod  non- 
trawl  fishery  in  the  BSAI  by  long-time 
participants.  The  intended  effect  of  this 
action  is  to  conserve  and  manage  the 


Pacific  cod  resources  in  the  BSAI  in 
accordance  with  the  Magnuson-Stevens 
Fishen,'  C;onservation  and  Management 
Act  (Magnuson-Stevens  Act). 
DATES:  Comments  must  be  received  by 
November  15,  2001. 
ADDRESSES:  Comments  may  be  sent  to 
Sue  Sdlvpson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
luneau,  AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  room  401  of  the  Federal 
Building,  709  West  9th  Street,  Juneau. 
AK.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  the  Environmental  Assessment/ 
Rpgulatorv  Impact  Review/Initial 
Regulatory  Flexibility  Analysis 
(analysis)  prepared  for  .Amendment  67 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  605  West 
Avenue,  Suite  306,  Anchorage,  AK 
99501;  telephone  907-271-2809. 
Specifically.  NMFS  requests  comments 
on  the  findings  of  the  analysis,  such  as 
more  information  about  the  number  of 
small  entities  adversely  affected  by  this 
proposed  rule  and  the  magnitude  of  any 
such  adverse  effects 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228  or  email  at 
John.  lepore<®noaa. gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area.  The 
North  Pacific  Fishery  Management 
Council  (Council)  prepared  this  fishery 
management  plan  (FMP)  under  the 
authority  of  the  Magnuson-Stevens  Act. 
Regulations  governing  U.S.  fisheries  and 
implementing  this  FMP  appear  at  50 
CFR  parts  600  and  679. 

Background  of  Amendment  67 

The  Council  recommended,  and 
NMFS  approved,  the  License  Limitation 
Program  (LLP)  to  address  concerns  of 
excess  fishing  capacity  in  the 
groundfish  and  crab  fisheries  off  Alaska. 
The  LLP  replaced  the  Vessel 
Moratorium  Program,  a  program 
implemented  bv  NMFS  to  impose  a 
temporary  moratorium  on  the  entry  of 
new  capacity  in  the  groundfish  fisheries 
off  Alaska  and  crab  fisheries  in  the  BSAI 
and  to  define  the  class  of  entities  that 
would  be  eligible  for  licenses  under  the 
LLP.  The  Vessel  Moratorium  Program 
expired  on  December  31,  1999,  and 
fishing  under  the  LLP  began  on  January 
1,  2000.  More  information  on  the 
specifics  of  the  LLP  and  the  problems  it 
was  designed  to  resolve  can  be  found  in 
the  final  rule  implementing  the  LLP  (63 
FR  52642.  October  1,  1998). 


The  LLP,  as  implemented  on  January 
1,  2000.  was  always  considered  by  the 
Council  and  NMFS  as  an  initial  stage  in 
a  multi-staged  process  designed  to 
reduce  fishing  capacity  in  the  affected 
fisheries.  The  LLP  is  a  limited  access 
system  authorized  under  the  Magnuson- 
Stevens  Act  that  requires  a  person  to 
hold  a  license  in  order  to  participate  in 
the  groundfish  fishery.  Under  the 
original  provisions  of  the  LLP,  an  LLP 
groundfish  license  was  specific  as  to  the 
area  in  which  a  person  could 
participate,  but  not  as  to  gear  or  species. 
The  Council  fully  anticipated  that 
specific  fisheries  within  the  LLP 
complex  of  fisheries  would  need  further 
management  controls  to  fully  respond  to 
the  effects  of  excess  fishing  capacity. 
One  such  fishery  is  BSAI  Pacific  cod 
harvested  with  non-trawl  gear. 

In  1996,  the  Coiincil  recommended 
Amendment  46  to  the  BSAI  FMP. 
Amendment  46  allocated  the  total 
allowable  catch  (TAC)  for  BSAI  Pacific 
cod  among  participants  who  used  jig 
gear  (2  percent),  trawl  gear  (47  percent), 
and  fixed  gear  (or  hook-and-line  gear 
and  pot  gear)(51  percent).  Amendment 
46  further  split  the  trawl  gear  allocation 
equally  between  catcher  vessels  and 
catcher/processor  vessels.  Amendment 
46  was  approved  by  NMFS,  and 
implemented  in  January  1997  (61  FR 
59029.  November  20,  1996). 

Although  Amendment  46  initiated  a 
process  to  address  issues  surrounding 
the  allocation  of  BSAI  Pacific  cod 
fisheries  among  various  participants,  it 
did  not  address  all  of  the  issues, 
including  increased  prices  for  Pacific 
cod;  reduced  crab  guideline  harvest 
levels;  and  shortened  or  cancelled  crab 
seasons  due  to  low  resource  abundance, 
which  intensified  the  use  of  Pacific  cod 
resources  by  participants  using  pot  gear. 
This  intensified  use  prompted  the 
concern  of  long-time  Pacific  cod 
fishermen  who  use  non-trawl  gear  about 
the  potential  erosion  of  historical 
harvest  trends  in  the  BSAI  Pacific  cod 
fishery  in  favor  of  more  recent 
participants.' Also,  the  entrance  of  new 
participants  in  the  fisheries  has  raised 
concerns  regarding  the  increase  of 
competition  for  a  fully  utilized  resource. 

In  response  to  this  concern,  the 
Council  recommended  Amendment  64. 
This  amendment,  approved  by  NMFS 
and  implemented  by  final  rule  in 
September  2000  (65  FR  51553.  August 
24.  2000).  further  divided  the  51  percent 
of  the  TAC  for  BSAI  Pacific  cod 
allocated  to  hook-and-line  gear  and  pot 
gear  as  follows:  hook-and-line  catcher/ 
processor  vessels,  80  percent;  hook-and- 
line  catcher  vessels,  0.3  percent;  pot 
gear  vessels,  18.3  percent;  and  hook- 
and-line  or  pot  catcher  vessels  less  than 
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60  ft  (18.3  m)  length  overall  (LOA),  1.4 
percent.  Amendment  64  also  contained 
specific  provisions  for  the  accounting  of 
directed  fishing  allowances  and  the 
transfer  of  unharvested  amounts  of  these 
allowances.  Further  information 
regarding  these  specific  provisions  can 
be  found  in  the  final  rule  that 
implemented  Amendment  64. 

Amendments  46  and  64  established 
TAG  allocations  for  different  gear 
sectors  of  the  BSAI  Pacific  cod  fisheries. 
However,  neither  amendment  prevented 
movement  among  those  sectors  or  the 
entrance  of  new  participants  who  hold 
an  LLP  groundfish  license  with  a  Bering 
Sea  or  Aleutian  Islands  area 
endorsement  into  BSAI  Pacific  cod 
fisheries,  because  these  amendments 
did  not  require  specific  endorsements. 

In  April  1999,  the  Council  initiated  an 
analysis  of  alternatives  to  add  Pacific 
cod  endorsements  to  LLP  groundfish 
licenses.  Pacific  cod  endorsements  are 
designed  to  address  the  concern  about 
new  participants  entering  the  Pacific 
cod  fisheries  and  movement  of  Pacific 
cod  fishermen  among  the  various 
sectors  that  use  non-trawl  gear.  This 
analysis  contained  the  following 
Problem  Statement: 

The  hook-and-line  and  pot  fisheries  for 
Pacific  cod  in  the  Bering  Sea/Aleutian 
Islands  are  fully  utilized.  Competition  for 
this  resource  has  increased  for  a  variety  of 
reasons,  including  increased  market  value  of 
cod  products  and  a  declining  allowable 
biological  catch/TAC. 

Longline  and  pot  fishermen  who  have 
made  significant  long-term  investments,  have 
long  catch  histories,  and  are  significantly 
dependent  on  the  BSAI  cod  fisheries  need 
protection  from  others  who  have  little  or 
limited  history  and  wish  to  increase  their 
participation  in  the  fishery. 

This  requires  prompt  action  to  promote 
stability  in  the  BSAI  fixed  gear  (non-trawl) 
cod  fishery  until  comprehensive 
rationalization  is  completed. 

The  analysis  reviewed  the  status  of 
Pacific  cod  stocks  and  catch,  the  history 
of  Pacific  cod  allocations,  and  the 
economic,  social,  and  environmental 
impacts  of  various  limited  access 
alternatives.  A  copy  of  this  analysis  can- 
be  obtained  for  review  from  the  Council 
(see  ADDRESSES). 

In  April  2000.  the  Council 
recommended  its  preferred  alternative 
for  the  BSAI  Pacific  cod  non-trawl 
fisheries  (Amendment  67).  This 
recommendation  is  currently  being 
reviewed  by  NMFS.  The  details  of 
Amendment  67  are  provided  in  the 
following  section. 

Details  of  Amendment  67 

As  explained  earlier,  the  BSAI  Pacific 
cod  fisheries  are  fully  utilized. 
Therefore,  any  new  participant 
increases  the  competition  for  an  already 


fully  utilized  resource.  Although  new 
participants  are  often  discouraged  from 
entering  such  a  fishery  due  to  the  costs 
of  increased  competition,  the  relatively 
high  value  of  the  Pacific  cod  and  the 
depressed  abundance  of  crab  resources 
have  provided  incentives  for  new 
participants  to  enter  the  BSAI  Pacific 
cod  fisheries. 

The  Council  considered  various 
alternatives  to  limit  entry  into  the  BSAI 
Pacific  cod  fishery  by  fishermen  using 
non-trawl  gear.  These  alternatives  were 
designed  to  prevent  a  person  who  holds 
an  LLP  groundfish  license,  but  who  has 
not  participated  in  the  Pacific  cod 
fisheries  in  the  BSAI  with  non-trawl 
gear  in  the  past,  or  who  has  not 
participated  at  a  level  that  could 
constitute  significant  dependence  on 
those  fisheries,  from  participating  in 
those  fisheries  in  the  future 

After  receiving  public  testimony 
concerning  this  action,  the  Council 
recommended  the  following  eligibility 
requirements  for  Pacific  cod 
endorsements: 

Eligibility  Requirements — General 
Information 

As  used  throughout  this  document,  a 
license  holder  means  the  person  to 
whom  an  LLP  groundfish  license  was 
issued  or  the  person  authorized  to  use 
that  license. 

Qualifying  amounts  are  in  round 
weight.  Round  weight  is  calculated  by 
dividing  the  weight  of  the  primary 
product  made  from  the  Pacific  cod  by 
the  product  recovery  rate  for  that 
primary  product  as  listed  in  Table  3  to 
50  CFR  part  679.  Primary  product  can 
be  processed  or  unprocessed 

Pacific  cod  that  was  harvested  for  the 
commercial  bait  fishery  and  properly 
documented  would  be  applied  toward 
the  qualifying  amount.  Properly 
documented  means  that  the  Pacific  cod 
was  landed  in  compliance  with  Federal 
and  state  commercial  fishing  regulations 
in  effect  at  the  time  of  landing  Pacific 
cod  that  was  harvested  for  personal  use 
bait  would  not  be  applied  toweird  the 
qualifying  amount.  The  Council 
reviewed  the  Pacific  cod  bait  issue  and 
determined  that  giving  credit  for 
commercial  bait,  but  not  personal  bait, 
was  consistent  with  a  Pacific  cod  fishery 
that  is  commercial  in  natxire 

Pacific  cod  harvested  in  the  Bering 
Sea  Subarea  or  the  Aleutian  Islands 
Subarea  would  be  applied  toward  the 
qualifying  amount.  However,  a  license 
holder  would  only  be  authorized  to 
harvest  Pacific  cod  in  an  area  in  which 
he  or  she  had  an  area  endorsement  This 
would  be  consistent  with  the  overall 
goals  and  objectives  of  the  LLP  (i.e  ,  a 
person  had  to  participate  in  a 


management  area  during  a  s[)t'i  ifii 
period  to  qualify  fur  an  area 
endorsement)  For  example,  a  person 
whi)  had  an  LLP  groundfish  lif.ense  with 
only  a  Bering  Sea  area  endorsement 
would  not  be  authorized  tn  hiir\est 
Pacific  cod  in  the  Aleutian  Islands 
subarea,  even  though  his  or  her  Pacific 
rod  endorsement  was  issued  fiaM-d  -  it 
har\'ests  in  both  the  Rennv;  Sr.i  ^nlJ,.lr':'a 
and  the  Aleutian  Islands  Sutiarea. 

.Mso.  discarded  Patifii  t oil  would  not 
be  applied  toward  the  qua!if\'ing 
amount  Discarded  fish  are  dftcn  tmt 
reported  and  do  not  enter  the  stream  of 
commerce,  therefore,  they  are  not 
considered  commercial  in  nature 

Eligibility  Requirements — Specific 
Information 

To  receive  a  Pacific  cod  endorsement 
that  authorizes  an  LLP  groundfish 
lu  ense  holder  to  harvest  Pacific  cod 
with  hook-and-line  gear  in  the  BSAI  but 

not  process  that  Parifir  rod,  a  person 
would  need  to  ha\i' 

1  ,\n  LLP  groundfish  license  with  a 
catcher  vessel  designation: 

2  Har\'ested  at  least  "  5  metric  tons 
(ml)  round  weight  of  i'anfu:  cod  with 
hook-and-line  gear  or  iig  gear  in  the 
directed  lommerfial  BS,M  Paf;ific  cod 
fishery  in  anv  1  of  the  years  1995,  1996. 
1997.  1998.  or  1999:  and 

3  Har\'ested  the  qualifying  amount 
with  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  LLP  groundfish  license 

To  receive  a  Pacifii  rod  endorsement 
that  authorizes  an  LLl'  groundfish 
license  holder  to  har\est  Pacific  rod 
with  hotik-and-line  gear  in  the  BSAI  niid 
process  that  Pacific  cod,  a  person  would 
need  to  have 

1.  An  LLP  groundfish  license  with  a 
catcher' pro<;essor  vessel  designation 

2  Harvested  at  least  270  mt  round 
weight  of  Pac;ifi(:  rod  with  hook-and 
line  gear  in  the  dire<"ted  i  ommen  lai 
BSAI  Pacific  cod  fisherv  in  anv  1  of  the 
years  1996,  1997,  199H,  or  1999  and 

3  Harvested  the  qualifying  amount 
with  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  Ik  ense 
holder's  LLP  groundfish  license. 

To  receive  a  Pacin<  cod  endorsement 
that  authorizes  an  LLP  groundfish 
license  holder  to  har\'est  Pa(  ific  (  od 
with  pot  gear  in  the  BSAI  but  nut 
process  that  Pacific  cod,  a  person  would 
need  to  have 

1.  An  LLP  groundfish  lu  ense  \M\h  .i 
catcher  vessel  designation 

2  Harvested  at  least  lOO.OCK)  lb  14S 
mt)  round  weight  of  Pacifu  (  od  with  pot 
gear  or  jig  gear  in  the  direc  ted 
commercial  BSAI  Pacifu  cod  fishery  in 
each  of  any  2  of  the  years  1995.  1996. 
1997,  1998  or  1999."and 
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3.  Harvested  the  qualifying  amount 
with  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  LLP  groundfish  license. 

To  receive  a  Pacific  cod  endorsement 
that  authorizes  an  LLP  groundfish 
license  holder  to  harvest  Pacific  cod 
with  pot  gear  in  the  BSAJ  and  process 
that  Pacific  cod,  a  person  would  need  to 
have: 

1.  An  LLP  groundfish  license  with  a 
catcher/ processor  vessel  designation: 

2.  Harvested  at  least  300,000  lb  (136 
mt)  round  weight  of  Pacific  cod  with  pot 
gear  in  the  directed  commercial  BSAI 
Pacific  cod  fishery  in  each  of  any  2  of 
the  years  1995,  1996.  1997.  or  1998:  and 

3.  Harvested  the  qualifying  amount 
with  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  LLP  groundfish  license. 

Except  as  explained  here,  a  license 
holder  would  need  to  have  a  Pacific  cod 
endorsement  on  his  or  her  LLP 
groundfish  license  to  conduct  directed 
fishing  for  Pacific  cod  in  the  BSAI  with 
hook-and-line  or  pot  gear{s)  including 
Pacific  cod  harvested  for  the 
commercial  bait  fisherv".  The  license 
holder  would  have  to  use  the  specific 
non-trawl  gear  designated  with  the 
Pacific  cod  endorsement. 

Exemptions 

A  license  holder  would  not  need  a 
Pacific  cod  endorsement  on  his  or  her 
LLP  groundfish  license  to  use  a  catcher 
vessel  less  than  60  ft  (18.3  mt)  LOA  to 
conduct  directed  fishing  for  Pacific  cod 
in  the  BSAI  with  non-trawl  gear.  The 
Council  decided  to  exempt  this  class  of 
vessels  because  of  concern  over  the 
ability  of  these  relatively  small  vessels 
to  compete  under  the  current  fishery 
management  regime.  Amendment  64 
allocates  1.4  percent  of  the  BSAI  Pacific: 
cod  non-trawl  allocation  to  vessels  less 
than  60  ft  (18.3  m)  LOA  In  providing 
this  exemption,  the  Council  intended  to 
ensure  that  the  number  of  vessels  in  this 
vessel  class  would  be  sufficient  to  take 
advantage  of  the  entire  allocation 

Exemptions  to  the  LLP  would  apply 
to  the  Pacific  cod  endorsement.  That 
means  that  a  vessel  that  is  exempt  from 
the  LLP  would  not  need  to  comply  with 
Pacific  cod  endorsement  requirements 
proposed  by  this  rule  to  conduct 
directed  fishing  for  Pacific  cod  in  the 
BSAI  with  non-trawl  gear.  These 
exemptions  include  (1)  vessels  less  than 
32  ft  (7.5  m)  LOA  and  (2)  vessels  less 
than  60  ft  (18.3  m)  LOA  using  a  limited 
emiount  of  jig  gear  Specific  information 
concerning  these  exemptions  can  be 
found  at  50  CFR  679.4(k)(2). 

A  Pacific  cod  endorsement  would  not 
be  required  to  harvest  Pacific  cod  for 
personal  use  bait. 


Other  Provisions 

The  (Council  ccmsidered  several 
provisions  that  would  have  allowed  a 
person  to  combine  the  catch  histories  of 
more  than  one  vessel  to  qualifv'  for  a 
Pacific  cod  endorsement.  The  Council 
recommended  that  a  person  be  allowed 
to  combine  catch  histories  only  when 
the  vessel  that  was  used  as  the  basis  of 
eligibility  for  the  original  LLP 
groundfish  license  sank  and  was 
replaced  with  another  vessel  by  that 
person  within  a  specified  time  period. 
The  Council  decided  not  to  allow  any 
other  combining  of  landings  (or  catch 
histories)  of  multiple  vessels  because  of 
the  potential  of  increasing  participation 
in  a  fishery  in  which  excess  capacity 
already  is  a  recognized  problem.  The 
Council  determined  that  allowing  for 
the  combining  of  landings  in  the  limited 
circumstances  of  sunken  vessels  would 
not  greatly  increase  the  number  of 
participants  (the  analysis  identified 
approximately  seven  vessels  that  may 
qualifv'  for  this  provision).  However,  it 
would  provide  equitable  consideration 
to  those  persons  who  would  have 
participated  but  for  their  vessel  sinking. 

Spet:ifically,  a  person  could  combine 
the  landings  of  a  sunken  vessel  with  the 
landings  of  a  replacement  vessel  to  meet 
the  eligibility  criteria  for  a  Pacific  cod 
endorsement  if: 

(1)  The  vessel  that  sank  was  used  as 
the  basis  of  eligibility  for  the  original 
LLP  groundfish  license; 

(2)  The  vessel  sank  after  January  1. 
1995:  and 

[A]  The  sunken  vessel  was  replaced 
with  a  vessel  by  December  31  of  the  year 
2  years  after  the  vessel  sank.  This  time 
period  was  chosen  by  the  Council 
because  it  corresponds  with  the  time 
period  used  by  the  Internal  Revenue 
Service  for  tax  purposes.  For  example, 
if  a  vessel  sank  any  time  during  1996. 
replacement  of  that  vessel  had  to  occur 
before  December  31.  1998. 

Another  provision  recommended  by 
the  Council  concerns  unavoidable 
circumstances  This  hardship  provision 
is  similar  to  one  provided  for  general 
LLP  eligibility  and  would  enable  a 
person  to  receive  a  Pacific  cod 
endorsement  even  though  that  person 
would  not  qualify  for  an  endorsement 
based  on  landings.  The  requirements  for 
eligibility  under  the  hardship  provision 
would  be  very  specific.  First,  a  person 
would  have  to  be  an  LLP  groundfish 
license  holder  and  owner  of  the  vessel 
that,  but  for  the  unavoidable 
circumstances,  would  have  had 
sufficient  landings  to  meet  the 
requirements  for  a  Pacific  cod 
endorsement  Second,  that  person 
would  have  to  demonstrate  a  specific 


intent  to  use  that  vessel  to  conduct 
directed  fishing  for  Pacific  cod  in  the 
BSAI  during  the  relevant  time  period 
and  the  capability  to  have  made 
harvests  sufficient  to  meet  the  eligibility 
criteria.  Third,  the  specific  intent  would 
have  to  have  been  thwarted  by  a 
circumstance  that  was  unavoidable, 
unique  to  the  person  or  unique  to  the 
vessel,  and  uiiforeseen  and  reasonably 
unforeseeable  to  the  person.  Fourth, 
under  the  circiunstances,  the  person 
would  have  to  have  taken  all  reasonable 
steps  to  overcome  the  circumstances. 
Fifth,  any  amount  of  Pacific  cod  would 
have  to  have  been  harvested  on  the 
vessel  in  the  BSAI  with  non-trawl  gear 
during  the  period  of  eligibility  for  the 
specific  Pacific  cod  endorsement 
desired  but  after  the  vessel  was 
prevented  from  participating  by  the 
unavoidable  circumstance. 

Species  Endorsements  in  the 
Community  Development  Quota  (CDQ) 
Fisheries 

The  Covmcil  recommended  that  the 
provisions  of  Amendment  67  apply  to 
the  CDQ  fisheries.  This  means  that 
vessels  not  authorized  to  harvest  Pacific 
cod  under  the  LLP  would  be  prohibited 
from  directed  fishing  for  Pacific  cod 
CDQ.  However,  NMFS  regulations  do 
not  currently  define  directed  fishing  for 
Pacific  cod  in  the  CDQ  fisheries. 

Through  the  CDQ  program.  NMFS 
allocates  10  percent  of  pollock  and  7.5 
percent  of  the  BSAI  groundfish. 
prohibited  species,  halibut,  and  crab 
TAC  to  65  eligible  Western  Alaska 
communities.  The  CDQ  groups  to  which 
the  TAC  is  allocated  are  expected  to 
manage  their  allocations  of  CDQ  and 
Prohibited  Species  Quota  to  account  for 
bycatch  as  well  as  target  catch.  The  CDQ 
groups  are  prohibited  from  exceeding 
any  of  their  CDQ  allocations,  which 
prevents  continued  fishing  for  one 
groundfish  species  once  the  quota  of 
another  groundfish  or  halibut  bycatch 
species  is  reached. 

In  the  non-CDQ  fisheries.  NMFS 
defines  directed  fisheries  based  on  the 
amount  of  retained  catch  of  a  given 
species  relative  to  the  amount  of  other 
groundfish  species  on  board  the  vessel. 
When  a  TAC  amount  for  a  species  is 
approached,  NMFS  will  close  directed 
fishing  for  the  species  but  allow  fishing 
to  continue  in  other  fisheries  in  which 
the  species  is  taken  incidentally. 

Thus,  in  contrast  to  the  non-CDQ 
fisheries,  NMFS  has  traditionally  not 
needed  to  define  directed  fishing  within 
the  CDQ  program  and  current 
regulations  prohibit  the  use  of  CDQ 
catch  as  the  basis  for  calculating  the 
maximiun  retainable  bycatch.  These 
regulations  were  implemented  because 
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directed  fishing  closures  did  not  apply 
to  the  CDQ  fisheries.  Further,  because 
there  are  no  provisions  for  regulatory 
discard,  vessels  engaged  in  CDQ 
fisheries  are  often  required  to  retain  ail 
catch. 

Implementing  Amendment  67  would 
require  that  the  existing  regulations  be 
amended  as  follows:  First,  the  definition 
of  directed  fishing  in  §  679.2  would  be 
revised,  in  order  to  remove  specific 
reference  to  the  CDQ  fisheries.  This 
reference  was  appropriate  w  hen  the 
only  directed  fishery  defined  under  the 
CDQ  program  was  pollock.  However, 
under  this  rule,  directed  fishing  for 
Pacific  cod  in  the  CDQ  fisheries  would 
be  defined  following  the  same 
procedure  as  the  non-CDQ  fisheries. 
Second,  the  use  of  CDQ  species  as  basis 
species  for  calculating  retainable 
amounts  of  other  CDQ  species  would  be 
allowed.  This  revision  would  be 
necessary  to  determine  whether  a  vessel 
is  directed  fishing  for  Pacific  cod  in  the 
CDQ  fisheries  and  would  be  required  to 
have  species  endorsements.  Third, 
regulatory  discards  of  Pacific  cod  by 
vessels  that  do  not  have  a  Pacific  cod 
species  endorsement  would  be  allowed 
This  revision  would  be  necessarv'  so  that 
vessel  operators  who  do  not  have  a 
Pacific  cod  species  endorsement  could 
comply  with  the  maximum  retainable 
bycatch  amounts  of  Pacific  cod. 

This  action  would  also  clarify  the 
existing  CDQ  regulations  by  specifically 
allowing  the  regulator)'  discard  of 
sablefish  when  their  retention  is 
prohibited  by  other  regulations. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  67  to  the 
FMP  for  the  Groundfish  Fishery  of  the 
BSAI  is  consistent  with  the  national 
standards  of  the  Magnuson-Stevens  Act 
and  other  applicable  laws.  In  making 
that  determination,  NMFS  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period  on 
the  amendment. 

The  Council  prepared  an 
environmental  assessment  for  FMP 
Amendment  67  that  analyzes  the 
impacts  on  the  environment  as  a  result 
of  this  action.  The  assessment  indicates 
that  the  individual  and  cumulative 
impacts  of  this  action  would  not 
significantly  affect  the  quality  of  the 
human  environment.  This  action  would 
reduce  the  number  of  eligible 
participants  in  the  BSAI  non-trawl 
Pacific  cod  fishery,  as  compared  to  the 
status  quo.  This  reduction  is  not 
expected  to  adversely  impact  the 
targeted  fishery  stock,  non-targeted 
fishery  stocks,  or  the  physical 
environment. 


The  Council  also  prepared  an  initial 
regulatory  fiexibility  analysi.s  (1RF.\| 
The  IRFA  was  prepared  by  the  Counc  il 
because  it  was  unable  to  make  a 
definitive  finding  of  non-significance 
under  the  Regulatorv  Fiexihiiitv  Af:t. 
The  IRFA  indicates  that  the  C^ouncil 
took  this  action  under  the  Magnuson- 
Stevens  Ad.  whi(.h  authorizes  the 
Council  to  recommend  to  the  .Secretarx 
of  Commerce  limited  access  measure'^ 
that  are  consistent  with  sound  fisher* 
management  and  conservation  policies. 
The  Council  rtx^ommended  .\niendmenl 
67  to  further  rationalize  the  Pacifu  c  od 
fisheries  in  the  BSAI  in  a  manner 
consistent  with  the  overall  principles  nf 
LLP  and  to  protect  investment-backed 
expectations  of  long-term  partiiipants  in 
the  Pacific  cod  fisheries.  Besides  the 
proposed  qualifying  criteria,  the  Council 
considered  other  combinations  of 
qualif\'ing  harvest  amounts  and 
qualif\'ing  years  that  could  have  allowed 
more  small  entities  to  participate; 
however,  these  alternative  combinations 
failed  to  meet  consenation  and 
management  goals  for  this  fullv  utilized 
fishery. 

Approximately  365  catcher  vessels.  67 
catcher/processor  vessels,  and  S  shore- 
based  processors  were  considered  small 
entities  for  purposes  uf  the  IRFA 
However,  because  little  is  known  about 
the  ownership  structures  of  certain 
vessels  (i.e..  some  vessels  may  be  tied  to 
corporations  with  revenues  greater  than 
$3  million),  the  IRFA  may  have 
overestimated  the  number  of  small 
entities.  This  action 'does  not  increase 
existing  reporting,  recordkeeping,  or 
compliance  requirements  Harvesting 
information  necessary  to  determine 
eligibility  for  an  endorsement  is  already 
available  to  NMFS.  However,  if  a  person 
feels  that  the  information  is  in  error,  he 
or  she  would  need  to  provide  alternative 
information  for  review  and  verification 
As  this  action  creates  a  new- 
endorsement  under  the  LLP.  it  does  not 
duplicate,  overlap  or  conflict  with  any 
other  relevant  Federal  regulations. 

To  reduce  the  impacts  of  this 
recommendation  on  small  entities  the 
Council  exempted  catcher  vessels  less 
than  60  ft  (18.3  m)  from  the 
endorsement  requirement  and  allowed 
persons  operating  vessels  greater  than  or 
equal  to  60  ft  (18.3  m)  to  use  har\ests 
of  Pacific  cod  with  jig  gear  to  qualify  for 
endorsements.  The  Council  also 
included  a  general  hardship  exemption 
provision  (details  of  which  were  alreadx 
mentioned  above)  to  further  mitigate 
possible  adverse  effects  to  small  entities 
that  would  not  have  otherwise  qualified 
NMFS  requests  comments  on  the  IRFA 
from  small  entities  and  others  who 
would  be  affected  by  this  propo.sed  rule 


Specifically,  NMFS  requests  more 
information  about  the  number  of  small 
entities  adversely  afii-(  i-  i  iiv  this 
proposed  rule  and  tlie  magnitude  of  any 
such  adverse  effects. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  h7M 

.Alaska.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  25.  2001 

William  T  Hogarth 

A>^i>taiil  Aamiiiisiiijlor  for  Fisheries, 
Slational  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble. 
50  CFR  part  679  is  proposed  to  be 
amended  to  read  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1  The  authont\  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C  773  el  seq..  1801  et 
■•ri;  .  fhjl  ft  seq.;  Title  11  of  Division  C.  Pub. 
L  105-277;  sec.  3027,  Pub  L.  106-31;  113 
Stat   57;  16  U.S.C.  1540(f);  and  sec.  209.  Pub. 
L.  106-554. 

§679.2     [Amended) 

2  In  ^  679.2.  the  definition  of 
"Directed  fishing"  is  amended  by 
removing  paragraph  (5). 

3  In  t?  679  4.  parauraph  'k)(l)(i)  is 
revised  and  paragraph  lkji9)  is  added  to 
read  as  follows: 

§679.4    Permits 

*  *  *  •  * 

fki  •  •  • 

11)  •  •  • 

(i)  In  addition  to  the  permit  and 
li(  ensing  requirements  of  this  part,  and 
except  as  provided  in  paragraph  (k)(2)  of 
this  section,  ea<  h  \essel  within  the  GOA 
or  the  BSAI  must  have  an  LLP 
groundfish  license  fm  board  at  all  times 
it  IS  engaged  in  Ti^hmi;  ai  tivities  defined 
in  ^679,2  as  dirc(  led  fishing  for  luense 
limitation  groundfish  This  groundfish 
license,  issued  bv  NMFS  to  a  qualified 
person.  authnri7>"-  ,>.  Ik  ''nst'  hnidrr  to 
deplov  a  vi'st!  ii    i  midiK  t  diri'i  ti-d 
fishing  for  license  limitation  groundfish 
oni\'  in  accor(ian(  f  with  the  specific 
area  ami  spt't  ii  ^  rmlDrsements,  the 
vessel  ami  kjear  di^signations,  and  the 
MLCJ,\  specified  on  the  license. 
«         *         *         *         • 

!9)  Pin  ific  end  endorsements — (i) 
General  In  addition  to  other 
requirements  of  this  part,  and  unless 

spe(  ificdlK  fxeniptcd  in  paragraph 
(Ik  KM  in    I  if  till--  MM  tin,  a  license  holder 
must  have  a  Pai  ifu  <  od  endorsement  on 
his  or  her  grouncifish  license  to  conduct 
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directed  fishing  fnr  Pacific  cod  with 

his  or  her  license  to  conduct  directed 

provides  eligibility  requirement; 

;  for 

hook-and-hne  or  pot  gear  in  the  BSAI. 

fishing  for  Pacific  cod  in  the  BSAI. 

Pacific  cod  endorsements  on  an 

LLP 

A  license  holder  can  only  use  the 

(ii)  Eligibility  requirements  for  a 

groundfish  license: 

specific  non-trawl  gear(s)  indicated  on 

Pacific  cod  endorsement.  This  table 

1 

• 

1     THEN 

tSe  U    '   ^ENSE 
CENSE       »f^- 

Jj^          DEM- 
VEST     '      ON- 

e'^d'Ia-      STRATE 
CIFIC         HpAT 
COD  IN       "^j,^" 
!      THE           ^HE 

WITH        VESTED 

LEAST... 

TO  RE- 
CEIVE 
A  PA- 

CIFIC 

COD 

EN- 

DORSE- 

IP  A  LICENSE  HOLDER  S  lICENSF  HAS  A... 

IN 

f\^ENT 
THAT 
AU- 
THOR- 

IZES 

HAR- 
VEST 
WITH  . 

(A)  Catcher  vessel  designation 

hook-       i  7  5  mt  of 

in  any  1 

hook- 

and- 

Pacific 

of  the 

and- 

• 

iine 

cod  in 

years 

line 

gear 

the 

1995. 

gear. 

or  jig 

BSAI 

1996 

gear 

1997. 
1998, 

or 

1999 

(B)  Catcher  vesse.  designation 

pot  gear     100,000 

in  each 

pot 

or  Jig          lb  of 

of  any 

gear. 

gear 

Pacific 

2  of 

cod  in 

the 

the 

years 

BSAI 

1995. 

1996, 

1997 

1998, 

or 

1999 

(C)  Catcher'processor  vesse'  designation 

hook-         270  mt 

in  any  1 

hook- 

and-          of  Pa- 

of  the 

and- 

■ 

line 

ClfiC 

years 

line 

gear 

cod  in 
the 

1996, 

1997, 

gear. 

• 

BSAI 

1998. 
or 

'                 ' 

1999 

(D)  Catcher.'processor  vessei  aes^gnatior 

pot  gear     300.000 

in  each 

pot 

1 

lb  of 

of  any 

gear. 

Pacific 

2  of 

cod  in 

the 

the 

years 

• 

BSAI 

1995, 
1996. 

1997. 
or 

1998 

(lii)  E.\pl(in(itinns  tor  Pai  ifu  rod 

(Di  A  U't;al  laiuimg  of  Pacific  cod  in 

from  the  License  Limit 

ation  Pro 

'ram  at 

endorsements  (A)  All  eligibiiitv 

th''  l^S.M  fur  1  oinmercial  bait  will  count 

paragraph  (k)(2)  of  thi; 

,  section. 

amounts  in  the  table  at  paragraph 

tituard  eligibility  amounts  in  the  table 

(B)  Anv  catcher  vess 

el  less  than  60  ft 

(k)(9)(iii  of  this  section  will  he 

at  paragraph  fk)(9)(ii)  of  this  section. 

(18.3  mtl'LOA. 

determined  based  on  round  Wfr,;ht 

(E)  Landings  within  the  BSAI  will 

(C)  Any  catch  of  Pac 

ific  cod  f( 

ir 

equivalents 

count  toward  eligibility  amounts  in  the 

personal  use  bait. 

(B)  Discards  will  not  count  t'u\  ini 

table  at  paragraph  (k){9)(ii)  of  this 

(v)  Combination  of  landings  and 

eligibility  amounts  in  the  table  at 

s'M  tion.  however,  a  license  holder  will 

hardship  provision.  Notwithstai 

iding 

paragraph  (k)(9)(ii)  of  this  >e(  turn 

on\\  be  able  to  harvest  Pacific  cod  in  the 

the  eligibility  requirements  in  paragraph 

(C)  Pacific  c:nd  harvested  for  personal 

-pec  ific  areas  in  the  BSAI  for  which  he 

(k)(9)(ii)  of  thissectior 

1.  a  licens 

e  holder 

bait  use  will  not  count  toward  eligihihtv 

iir  she  has  an  area  endorsement. 

may  be  eligible  for  a  Pacific  cod 

amounts  in  the  table  at  paragraph 

(iv)  Exemptions  to  Pacific  cod 

endorsement  by  meeti 

ng  the  following 

(k)(9)(ii)  of  this  section. 

''luior^t'nn'nt^  (A)  Anv  vessel  exempted 

cri 

eria. 
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(A)  Combination  of  landings.  A 
license  holder  may  combine  the 
landings  of  a  sunken  vessel  and  the 
landings  of  a  vessel  obtained  to  replace 
a  sunken  vessel  to  satisf\'  the  eligibility 
amounts  in  the  table  at  paragraph 
(k)(9)(ii]  of  this  section  only  if  he  or  she 
meets  the  requirements  in  paragraphs 
(k)(9)(v)(A)(3)— (-i)  of  this  section.  No 
other  combination  of  landings  will 
satisfy  the  eligibility  amounts  in  the 
table  at  paragraph  (k){9)(ii)  of  this 
section. 

(1)  The  sunken  vessel  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  groundfish  license; 

(2)  The  sunken  vessel  sank  after 
January  1.  1995; 

(3)  The  vessel  obtained  to  replace  the 
sunken  vessel  was  obtained  by 
December  31  of  the  year  2  years  after  the 
sunken  vessel  sank;  and 

(4)  The  length  of  the  vessel  obtained 
to  replace  the  sunken  vessel  does  not 
exceed  the  MLOA  specified  on  the 
license  holder's  groundfish  license. 

(B)  Hardship  provision.  A  license 
holder  may  be  eligible  for  a  Pacific  cod 
endorsement  because  of  unavoidable 
circumstances  if  he  or  she  meets  the 
requirements  in  paragraphs 
(k)(9)(v)(B){I)— (4)  of  this  section.  For 
purposes  of  this  hardship  provision,  the 
term  license  holder  includes  the  person 
whose  landings  were  used  to  meet  the 
eligibility  requirements  for  the  license 
holder's  groundfish  license,  if  not  the 
same  person. 

(J)  "The  license  holder  at  the  time  of 
the  unavoidable  circumstance  held  a 
specific  intent  to  conduct  directed 
fishing  for  BSAI  Pacific  cod  in  a  manner 
sufficient  to  meet  the  landing 
requirements  in  the  table  at  paragraph 
(k)(9)(ii)  of  this  section  but  this  intent 
was  thwarted  by  a  circumstance  that 
was: 

(j)  Unavoidable: 

[ii)  Unique  to  the  license  holder,  or 
unique  to  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  groundfish  license:  and 

[Hi)  Unforeseen  and  reasonably 
unforeseeable  to  the  license  holder. 

(2)  The  circumstance  that  prevented 
the  license  holder  from  conducting 
directed  fishing  for  BSAI  Pacific  cod  in 
a  manner  sufficient  to  meet  the  landing 
requirements  in  paragraph  (k){9)(ii) 
actually  occurred; 

(3)  The  license  holder  took  all 
reasonable  steps  to  overcome  the 
circumstance  that  prevented  the  license 
holder  from  conducting  directed  fishing 
for  BSAI  Pacific  cod  in  a  manner 
sufficient  to  meet  the  landing 
requirements  in  paragraph  (k){9)(ii)  of 
this  section;  and 


(4)  .\ny  amount  of  Pacific  cod  was 
harvested  in  the  BSAI  aboard  the  vessel 
that  was  used  as  the  basis  of  eligibility 
for  the  license  holder's  groundfish 
license  during  the  time  period  required 
for  the  Pacific  cod  endorsement  but  after 
the  vessel  was  prevented  from 
participating  by  the  unavoidable 
circumstance. 
***** 

4.  In  §679.7.  paragraph  (d)(ni.  [d\(1b) 
and  (d)(23)  are  revised  to  read  as 
follows: 

§679.7    Prohibitions. 

***** 

(d)*  *  * 

(11)  For  the  operator  of  a  catcher 
vessel  using  trawl  gear  or  anv  vessel  less 
than  60  ft  (18.3  m)  LOA  that'is 
groundfish  CDQ  fishing  as  defined  at 
§679.2.  discard  any  groundfish  CDQ 
species  or  salmon  PSQ  before  it  is 
delivered  to  an  eligible  processor  ll^ted 
on  an  approved  CDP  unless  discard  of 
the  groundfish  CDQ  is  required  under 
other  provisions  or,  in  waters  within  the 
State  of  Alaska,  discard  is  required  b\ 
laws  of  the  State  of  Alaska 
***** 

(16)  Use  any  groundfish  CDQ  species 
as  a  basis  species  for  calculating 
retainable  amounts  of  non-CDQ  species 
under  §679.20. 

***** 

(23)  For  any  person  on  a  vessel  using 
fixed  gear  that  is  fishing  for  a  CDQ 
group  with  an  allocation  of  fixed  gear 
sablefish  CDQ.  discard  sablefish 
harvested  with  fixed  gear  unless  discard 
of  sablefish  is  required  under  other 
provisions  or,  in  waters  within  the  State 
of  Alaska,  discard  is  required  by  laws  of 
the  State  of  Alaska. 

5.  In  §  679.20.  paragraph  (0(2)  and 
(f)(3)  are  revised  to  read  as  follows: 

§  679.20    General  limitations. 

***** 

(n*  *  * 

(2)  Retainable  amounts.  Except  as 
provided  in  Table  10  to  this  part, 
arrowtooth  flounder,  or  any  groundfish 
species  for  which  directed  fishing  is 
closed  may  not  be  used  to  calculate 
retainable  amounts  of  other  groundfish 
species.  CDQ  species  may  only  bo  used 
to  calculate  retainable  amounts  of  other 
CIXJ  species. 

(3)  Directed  fishing  for  pollock  CDQ 
Directed  fishing  for  pollock  CDQ  is 
determined  based  on  the  species 
composition  of  the  total  catch  of 
groundfish  while  har\'(>sting  groundfish 
CDQ  species.  For  catcher/processors, 
the  species  composition  of  each  haul  is 
assessed  to  determine  the  directed 
fishery.  For  catcher  vessels,  the  species 


composition  of  the  f,at(  h  onboard  the 
vessel  at  any  time  is  as.sessed  to 
determine  the  directed  fishery.  The 
groundfish  species  used  to  calculate 
total  catch  of  groundfish  includes  all 
spec  les  categories  defined  in  Table  1  of 
the  annual  BSAI  specifications.  A  vessel 
operator  using  trawl  gear  is  directed 
fishing  for  polloc  k  ("DQ  if  pollock 
n;presents  60  perc  ent  (>r  more  of  the 
total  catch  of  groundfish  species  by 
weight  in  a  haul  by  a  catcher/ processor 
or  60  percent  or  more  of  the  total  catch 
of  groundfish  species  by  weight  onboard 
the  catcher  vessel  ,it  anv  time. 
*         *         *         •         < 

6.  In  §679.32.  paragraphs  (c)(l)(i). 
(c)(2)(i)(A).  (c)(2)(ii)(A)  and  (f)(4)  are 
revised  to  read  as  follows: 

§679.32     Groundfish  and  hialibut  CDQ 
catch  monitoring. 
***** 

(c)  •  *  • 

(D*  *  * 

(i)  Operators  of  catcher  vessels  less 
than  60  ft  (18  3  mt)  LOA  must  retain  all 
groundfish  CDQ,  halibut  CDQ,  and 
salmon  PSQ  until  it  is  delivered  to  a 
processor  that  meets  the  requirements  of 
paragraph  (c.)(3.)  or  lr:)(4)  of  this  section 
unless  discard  of  the  groundfish  CDQ 
species  is  requin'd  under  other 
pro\isions  or.  in  waters  within  the  State 
of  Alaska,  discard  is  required  by  laws  of 
the  State  of  Alaska  Operators  of  catcher 
vessels  using  trawl  gear  must  report  the 
at-sea  discards  of  halibut  PSQ  or  ( rab 
PSQ  on  the  C^DQ  delivery  sheet  (see 
§679.5(n)(l)  Operators  of  catcher 
vessels  using  nontrawl  gear  must  report 
the  at-sea  dist  ards  of  halibut  PSQ  on  the 
C'DQ  deliven  report,  unless  exempted 
from  the  ace uuntinp  for  halibut  PSQ 
under  paragraph  (bl  of  this  section. 
«         *         •         «         * 

(2)*  •  • 

{»)*** 

l.\]  Retain  all  CDQ  species  and 
salmon  PSQ  until  they  are  delivered  to 
a  processor  that  meets  the  requirements 
of  paragraph  (c)(3)  or  (c)(4)  of  this 
seition  unless  discard  of  the  groundfish 
CDQ  spenes  is  re<:]uired  under  other 
[)rovisu)iis  or.  in  waters  within  the  State 
of  Alaska,  discard  is  required  by  laws  of 
the  State  of  Alaska. 


(A)  Option  1:  Retain  all  CDQ  species. 
Retain  all  ('DQ  species  until  they  are 
delivered  to  a  processor  that  meets  the 
requirements  of  paragraph  (c)(3)  or  (c)(4) 
of  this  section  unless  discard  of  the 
groundfish  CDQ  nr  PSQ  species  is 
required  under  other  provisions  or.  in 
waters  within  the  State  of  Alaska, 
disc  ard  is  required  by  laws  of  the  State 
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of  Alaska,  Have  all  of  the  halibut  PSQ 
counted  by  the  CDQ  observer  and 
sampled  for  length  or  dveragf>  \\>>iiihf,    r 
.         ....         I 

!f]  '  *  * 

(4)  Groundtish  C![)Q  r"t"nt}'>!; 
requirements.  Operatur*-  ^f  \essels  less 
than  60  ft  fl8,3  ml  LOA  dr>'  not  required 
to  retain  and  d^livt^r  gniundfi-^h  CDQ 


w  h  1 1 


halibut  CDQ  fishing, 
iiiiit">^  rt'i]i)irt'd  to  do  so  elsewhere  in 
•h!>  [i.irt   ( )fii>rators  of  \.(!ssels  equal  to 
or  urcdt'T  tti.iii  f.O  ft  (18.3  m)  LOA  are 
requifd  t^  (jjniply  with  all  groundfish 
I  1)Q  md  PSQ  catch  accounting 
requirements  in  [)rirdgraf)h^  (b)  through 
(d)  of  this  section.  \n<  ludirig  the 
retention  of  all  groundfish  flDQ.  d 


option  1  under  §679. 32(c)(2)(ii)  is 
selected  in  the  CDP.  CDQ  species  may 
be  discarded  when  required  bv  other 
provisions  or.  in  waters  within  the  State 
of  Alaska,  when  discard  is  required  by 
laws  of  the  State  of  Alaska 
..... 

'FR  Di)(  .  ()1~24.t1H  riled  9-ib-Ol,  b:4,3  am] 
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DEPARTMENT  OF  AGRrCULTURE 

Forest  Service 

Meeting  of  the  Land  Between  The 
Lakes  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Land  Between  The  Lakes 
Advison,"  Board  will  hold  a  meeting  on 
Thursday.  October  25.  2001,  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
App.2. 

The  meeting  agenda  includes  the 
following: 

(1)  Welcome,  Introductions.  Agenda 
Review. 

(2)  Protection  Act — Brainstorming 
Typical  Trust  Fund  Projects. 

(3)  Discussion  on  Trust  Fund  Criteria. 

(4)  Board  Feedback  on  Environmental 
Education  Goals  and  Visions. 

(5)  National.  Regional,  and  Local 
Recreational  Use  Information. 

(6)  Public  Participation  in  Planning. 

(7)  Discussion  of  Potential  LBL  Public 
Participation  Methods. 

The  meeting  is  open  to  the  public 
Written  comments  ?je  invited  and  may 
be  mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes, 
100  Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  October  18,  2001,  in  order  for 
copies  to  be  provided  to  the  members  at 
the  meeting.  Board  members  will  review 
written  comments  received,  and  at  their 
request,  oral  clarification  may  be 
requested  at  a  future  meeting. 
DATES:  The  meeting  will  be  held  on 
Thursday,  October  25,  2001,  8:30  a.m.  to 
4:00  p.m.,  CDT. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lake  Barkley  State  Resort  Park  and 
will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Byers,  Advisory  Board  Liaison, 
Land  Between  The  Lakes,  100  Van 


Morgan  Drive.  Golden  Pond.  Kentuckv 
42211.  270-424-2002 
SUPPLEMENTARY  INFORMATION:  Num- 

Datpci.  .Sfplembcr  21.  2001. 
Williani  P.  Lisowsky. 
Art'a  Supenisor.  Land  Between  The  Lakes. 
IFR  Doc,  01-24464  Filed  9-28-01:  8:45  ami 

BILUNG  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[01-01-82] 

Designation  for  the  Amarillo  (TX), 
Schaal  (lA),  and  Wisconsin  Areas: 
Designation  of  Coiunrtbus  (OM)  and 
Michigan  (Ml)  for  the  Fostoria  (OH) 
Area 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA! 
ACTION:  Notice, 


SUMMARY:  GIPS.^  announces  designation 
of  the  following  organizations  to 
provide  official  ser\ices  und°r  the 
United  States  Grain  Standards  Ad   as 
amended  (Act): 
Amarillo  Grain  Exchange.  Inc. 

(Amarillo);  * 

Columbus  Grain  Inspection,  inc. 

(Columbus): 
Michigan  Grain  Inspection  Services.  Inc. 

(Michigan); 
D.R.  Schaal  Agency.  Inc  (.Schaal);  and 
Wisconsin  Department  of  .^gnculturn 

Trade  and  Consumer  Protection 

(Wisconsin), 

EFFECTIVE  DATE:  December  1.  2001 
ADDRESSES:  USDA,  GIPSA,  lanet  M 
Hart,  Chief.  Review  Branc:h,  Oimpliant  •• 
Division,  STOP  3604.  Room  Ifi4  7-S, 
1400  Independence  Avenue.  SW,, 
Washington,  DC  20250-3604 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525.  e-mail 
janhart®gipsadc  uftdn  gov 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  appl\ 
to  this  action. 

In  the  March  8.  2001.  Federal  Register 
(66  FR  13874).  GIPSA  asked  persons 
interested  in  providing  official  ser\ices 


in  the  geographic  areas  assigned  to  the 
official  agencies  named  above  to  submit 
an  application  for  designation. 
Applications  were  due  bv  March  31. 
2001. 

Amarillo,  Schaal,  and  Wisconsin  were 
the  sole  applicants  for  designation  to 
provide  official  services  in  the  entire 
area  currently  assigned  to  them,  so 
(;IPS,\  did  not  ask  for  comments  on 
tlicm 

Thcrt'  W'T'  '!ir>'i'  applicants  for  the 
FostMMrt  an  :  (      iiinbus.  Fostoria  Grain 
Inspection,  inc.  (Fostoria).  and 
Michigan,  all  designated  official 
agencies.  Fostoria  applied  for 
designation  to  provide  official  services 
m  the  entire  area  currently  assigned  to 
them  (  ni;jm!)iis  in  i  Michigan  applied 
for  designatujii  ti   ^:!i\  ide  official 
services  in  all  or  part  of  the  Fostoria 
geographic  area.  GIPSA  asked  for 
(  (iniments  on  the  applicants  for 
|)rnv  iding  sen-ii  •■  in  the  Fostoria  area  in 
thi'  liine  1   2001 .  Federal  Register  (66 
FR  2M76,'t  ■  Ciimmeiits  were  due  by  June 
30.  2001    (ilPSA  received  six  comments 
bv  the  (iuc  (iale  There  were  no 
comnients  regdrdiiig  (  "lunibus.  Two  of 
Fnstoria  s  current  customers  supported 
designation  of  Fostoria  for  the  area  they 
(  urrentl\  ser\e  Fnur 'if  Michigan's 
(  urrent  (  ustuniers  sa[)ported  Michigan 
for  the  Fostoria  area 

(.IPS.A  evaluated  all  available 
information  regarding  the  designation 
criteria  m  section  7(f)(1)(A)  of  the  Act 
and.  HI  (  uniint;  fr.  sortion  7(f)(1)(B). 
(lelerniined  iha'  .Xinarillo,  Schaal.  and 
\\'isnin-in  are  aiile  ''    provide  official 
servii.cs  m  the  s'eti^tafihic  areas 
specified  m  the  Man  !i  8,  2001.  Federal 
Register  i  >r  which  they  applied. 

G1I\S.\  e\  ihiated  all  available 
liifnrmatinn  regarding  the  designation 
i  riteria  m  sei  tion  7(f)(1)(A)  of  the  Act 
and   a(  (  uriimg  to  section  7(f)(1)(B), 
lieterniineij  that  Columbus  is  better  able 
than  t  iistoiia  to  provide  official  services 
m  the  eastern  portion  of  the  Fostoria 
geographii  .irea  in  Ohio,  as  follows: 
WiKui  ( ,iiunt\    parts  of  vSandusky 
Countv  west  ot  M.it'   Route  590:  Seneca 
Countv  west  of  state  Route  53;  Crawford 
Countv  west  of  .statr  Route  19  and  north 
(if  rs  Route  U)  \\\,indot  County  north 
nf  U.S.  Route  JO.  anil  Hancock  County 
north  of  U.S.  Route  30  and  west  of  U.S. 
Route  68. 

(ilPSA  also  evaluated  all  available 
information  regarding  the  designation 
(  nteria  m  sc^rtion  7(f)(1)(A)  of  the  Act 


I 
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and.  according  to  section  7(f)(1)(B). 
determined  that  Michigan  is  better  able 
than  Fostoria  to  provide  official  services 
in  the  western  portion  of  the  Fostoria 
geographic  area  in  Ohio,  as  follows: 
Fulton  County;  and  part  of  Henry 


County  north  of  U.S.  Route  24  and  east 
of  State  Routf-  108, 

Effective  December  1,  2001,  ending 
fanuarv  1,  2002  for  Columbus,  and 
effective  December  1,  2001,  ending 
March  31,  2004  for  Michigan 
(concurrent  with  their  present 
designations),  Columbus  and  Michigan 


are  designated  to  provide  official 
inspection  services  in  the  geographic 
area  specified  above  in  addition  to  the 
areas  they  are  already  designated  to 
serve.  Interested  persons  may  obtain 
official  services  by  calling  the  telephone 
numbers  listed  below. 


Otticiai  agency 


Headquarters  location  and  telephone 


Designation  start-end 


Amanllo 
Columbus 
Mictiigan  .. 


^chaal    .... 
/Wisconsin 


Amanllo  TX — 806-372-8511;  Additional  service  location;  Guynnon,  OK 
Circleviile   OH— 740^74-3519  Additional  sen/ice  location;  Bucyrus,  OH 
Marshall,  Ml— 616-781 -271 1 ,  Additional  service  locations;  Carrolllon,  Ml 

and  Lima   OH 

Belmond   I  A— 641-444-3122    

Madison    W I— 608-224-5105,   Additional  service  locations;   Milwaukee, 

and  Supenor,  Wl 


12/01/2001-09/30/2004 
02/01/1999-01/31/2002 
05/01/2001-03/31/2004 

12/01/2001-09/30/2004 
12/01/2001-09/30/2004 


'  Currently  designated 


I 


Authority:  Pub  L.  94-582,  90  Stat.  2867, 

as  amended  (7  U.S.C.  71  et  seq.). 

Dated   September  6  2001. 
David  R.  Shipman, 

Acting  Administrator.  Grair.  Inspection. 
Packers  and  Stockyard.->  Administration. 
[FR  Do(    01-24.nq  Filed  9-28-01:  8:45  ami 

BILLING  CODE  M10-EN-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Solicitation  of  Nominations  for 
Members  of  the  Grain  inspection 
Advisory  Committee 

AGENCY:  Grain  In.spection.  Packers  and 
Stockyards  .administration,  USDA. 
ACTION:  Notice  to  solicit  nominees. 

SUMMARY:  The  Grain  In.spertion.  Packers 
and  Stockyards  .Administration  ((ilPSA) 
is  announcing  that  nominations  ar*' 
being  sought  frjr  persons  to  ser\e  on 
GIPSA  s  Grain  Inspection  Advisory 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  section  20  uf  the  United 
States  Grain  Standards  Act  (Act)  Pub.  L. 
97-35.  the  Secretarv  of  .Agriculture    - 
established  the  tirain  Inspection 
Advisory  Committee  (Advisory 
Committee)  on  September  29,  1981,  to 
provide  ad\  ue  to  the  .Administrator  on 
implementation  of  the  .Act   Section  21  of 
the  United  States  Grain  Standards  Act 
Amendments  of  2000,  Pub.  L.  106-580, 
extended  the  authoritv  for  the  Advisorv 
Committee  through  September  ,M),  2005. 

The  .Advisors  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretarv,  who  represent  the 
interests  of  grain  producers,  processors 
handlers.  merc:handisers,  fonsumers. 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 


policies  in  section  2  of  the  Act. 
Members  of  the  Committee  serve 
without  compensation  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Committee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code.  Alternatively,  travel 
expenses  mav  be  paid  by  Committee 
members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  the  five  alternate  members  whose 
terms  will  expire  in  March  2002. 

Persons  interested  in  serving  on  the 
.\dvisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
GIPSA,  bv  telephone  (tel:  202-720- 
0219).  fax  (fax:  202-205-9237),  or 
electronic  mail  (e-mail: 
mplaus@gipsadc.usda  gov)  and  request 
Form  AD-755.  Form  AD-755  may  also 
be  obtained  via  the  Internet  through 
GIPSA's  homepage  at:  http  // 
www.usda.gov/gipsa/advcommittee/ 
ad755  pdf  Completed  forms  must  be 
submitted  to  CilPSA  by  fax  or  at  the 
following  address:  GIPSA,  1400 
Independence  Ave.,  SVV.  Stop  3601. 
Washington.  DC  20250-1601    Form  .AD- 
755  must  be  received  not  later  than 
November  30.  2001. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age. 
mental  or  physical  handicap,  marital 
status,  or  sexual  orientation.  To  ensure 
that  recommendations  of  the  Committee 
take  into  account  the  needs  of  the 
diverse  groups  served  bv  the 
Department,  membership  shall  include, 
tn  the  t'xtent  [ir.K  ti(,able.  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 


The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary, 

David  Shipman, 

.■\rting  Administrator. 

iFR  Doc  ,  01-24318  Filed  4-28-01:  8:4,t  am! 

BILUNG  CODE  3410-EN-P 

DEPARTMENT  OF  AGRICULTURE 

Rural-Business  Cooperative  Service 

Notice  of  Request  for  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service,  USDA, 

ACTION:  Proposed  collection;  Comments 

requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  .Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  program  for  "Rural 
Development  Loan  Servicing.  " 
DATES:  Comments  on  this  notice  must  be 
received  by  .November  30,  2001  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  L.  Mason.  Loan  Assistant.  Rural 
Business-Cooperative  Service,  USDA, 
Stop  3225,  1400  Independence  Ave,, 
SVV,  Washington,  DC  20250-3225, 
Telephone:  (202)  690-1433, 
SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Development  Loan 
Servicing. 

OMB  S'umber:  0570-0015. 

Expiration  Date  of  Approval:  March 
31,  2002. 

T\'pe  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

.•\i)sfracf:  This  regulation  is  for 
servicing  and  liquidating  loans  made  by 
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the  Rural  Business-Cooperative  Service 
(RBS).  under  the  Intermediarv 
Relending  Program  (IRP)  tn  eligihle  IRP 
intermediaries  and  applies  to  ultimate 
recipients  and  other  involved  parties. 
This  regulation  is  also  for  servicing  the 
existing  Rural  Development  Loan  Fund 
(RDLF)  loans  previously  approved  and 
administered  by  the  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
under  45  CFR  part  1076.  The  objective 
of  the  IRP  is  to  improve  community 
facilities  and  employment  opportunities 
and  increase  economic  activity  in  rural 
areas  by  financing  business  facilities 
and  community  development.  This 
purpose  is  achieved  through  loans  made 
by  RBS  to  intermediaries  that  establish 
programs  for  the  purpose  of  providing 
loans  to  ultimate  recipients  for  business 
facilities  and  community  development 
The  regulations  contain  various 
requirements  for  information  from  the 
intermediaries  and  some  requirements 
may  cause  the  intermediary  to  require 
information  from  ultimate  recipients. 
The  information  requested  is  vital  to 
RBS  for  prudent  loan  servicing,  credit 
decisions  and  reasonable  program 
monitoring.  The  provisions  of  this 
subpart  supersede  conflicting  provisions 
of  any  other  subpart. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2.68  hours  per 
response. 

Respondents:  Non-profit  corporations, 
public  agencies,  and  cooperatives. 

Estimated  number  of  Respondents: 
420. 

Estimated  number  of  responses  per 
respondent:  9.96. 

Estimated  total  annual  burden  on 
respondents:  11,235  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments 

Comments  are  invited  on.  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  3  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  RBS 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Comments  may  be  sent  to  Chpnl 
Thompson,  Regulations  and  Paperwork 
Management  Branch.  U.S.  Department 
of  Agriculture.  Rural  Devolopment. 
STOP  0742.  1400  Independcnc  e  Av«v. 
S\V.  Washington,  DC  20250-0742   All 
responses  to  this  notice  will  bt^ 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  publii  reccjrd 

Dated:  September  19  2001 
John  Rosso, 

Acting  Admmistrator.  Rural  Business- 
Cooperative  Service. 
(FR  Dor  m-244Hn  Filed  9-28-01;  8:45  am] 
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DEPARTMEKrr  OF  COMMERCE 

[Docket  No.  010925133-1233-01] 

Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements 

AGENCY:  Department  of  Commerce 

(DoC). 

action:  Notice. 

SUMMARY:  The  Department  of  f^ommerrf 
(DoC)  announces  Department-wide 
requirements  which  pertain  to 
information  provided  to  applicants  for 
funding  under  grants  and  cooperative 
agreements  awarded  by  the  DoC. 
DATES:  These  provisions  are  effective 
October  1.  2001 

FOR  FURTHER  INFORMATION  CONTACT; 
Elizabeth  Dorfman.  Office  of  ExfH  utive 
Assistance  Management.  Teiephonp 
Number— 202-182-41 1 5 
SUPPLEMENTARY  INFORMATION:  Thf  I)of 
is  authorized  to  award  grants  and 
cooperative  agreements  under  a  wide- 
range  of  programs  that  support 
economic  development;  international 
trade;  minority  businesses,  standards 
and  technology;  oceanic/ atmospheru 
ser\'ices;  and  telecommunications  and 
information. 

It  is  the  policy  of  DoC  to  seek  full  and 
open  competition  for  award  of 
discretionarv  financial  assistance  funds. 
Moreover.  DoC  financial  assistance  must 
be  awarded  through  a  merit-based 
review  and  selection  process  whenever 
possible.  An  annual  notice  announi  intj 
the  availability  of  Federal  funds  for  ea(  h 
DoC  competitive  financial  assistance 
program  with  funds  available  for  new 
awards  will  be  published  in  the  Federal 
Register  by  the  sponsoring  operating 
unit.  The  announcement  will  reference 
or  include  the  Do(~  Pre-Award 
Notification  Requirements  identified  in 
Sections  A  and  B  of  this  notice  and  will 
include  program-specific  information  as 
identified  in  Section  C  of  this  notice 


This  announcement  provides  notice 
of  the  DoC  Pre-Award  Notification 
Requirements  which  apply  to  all  DoC 
sponsored  grant  and  cooperative 
dgreemcnt  programs  and  may 
supplement  those  program 
announcements  which  make  reference 
to  this  notice.  Some  of  the  DoC  general 
provisions  published  herein  contain,  by 
reference  or  substance,  a  summar\'  of 
the  pertinent  statutes  or  regulations 
published  in  the  U.S.  Code  (U.S.C). 
Federal  Register.  Code  of  Federal 
R>'t;ulations  (CFR).  Executive  Orders, 
OMB  Circulars  (circulars),  or 
Assurances  (Forms  SF-424B,  424D).  To 
the  extent  that  it  is  a  sununan,'.  such 
provision  is  not  in  derogation  of,  or  an 
amendment  to.  any  such  statute, 
regulation.  Executive  Order,  circulars, 
or  Forms  SF-424B  and  SF-424D. 

Each  individual  award  notice  will 
complete  and  include  an  analysis  of  the 
requirements  in  Executive  Order  12866. 
E.xecutivp  Order  13132.  the 
Administrative  Procedure  Act.  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act.  as  applicable. 

Pre-.Award  Notification  Requirements 

.\  Thr  following  pre-award  notice 
prn\  isions  will  applv  to  all  applicants 
for  and  rei  ipients  nf  DoC  grants  and 
cooperative  agreements: 

1  Federal  Policies  and  Procedures. 
.Applicants,  recipients  and  subrecipients 
arc  subject  to  all  Federal  laws  and 
Federal  and  DoC  policies,  regulations, 
and  procedures  applicable  to  Federal 
financial  assistance  The  DoC  specific 
rt'vjuidtions  and  forms,  including  the 
DoC:  Financial  Assistance  Standard 
Terms  and  Conditions,  as  well  as  OMB 
forms  and  circulars  can  be  accessed  on 
the  internet  through  links  on  the  DoC 
(irants  Management  Web  site  at  http:// 
\\M-\\. doc.gov/oebam/grants. htm. 

2  Debarment.  Suspension.  Drug-Free 
Workplace,  and  Lobbying  Provisions. 
.Ml  applicants  must  comply  with  the 
requirements  of  15  CFR  part  26. 
"Govenunentw  ide  Debarment  and 
Suspension  (Nonprocureraent)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  15 
CFR  part  28,  "New  Restrictions  on 
Ijibbving."  including  the  submission  of 
^^■(^ulred  forms  and  obtaining 

(ertifi cations  from  lower  tier  applicants/ 
bidders. 

3  Pre-.\ ward  Screening  of  Applicant's 
and  Recipient  s  Management 

( ..ipabihties,  Financial  Condition,  and 
Present  Responsibility.  It  is  the  policy  of 
DoC  to  make  awards  to  applicants  and 
ri'c  ipit'Mts  uhi'  .If'  I    'mpetently 
rnana^jed   r>>s[nin-.i;ii.    financially 
cap.ihlr  and  i  nniiiiith'd  to  achieving  the 
ii)t)<'(  tufs  iii  thf  .i\s,ird(s)  thev  receive. 
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Therefore,  pre-award  screening  ma> 
include,  but  is  not  limited  to,  the 
following  reviews: 

(a)  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding, 

(b)  Credit  Checks.  A  credit  check  will 
be  performed  on  individuals,  for-profit, 
and  non-profit  organizations. 

(c)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until: 

(1)  The  delinquent  account  is  paid  in 
full, 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  pavment 
is  received,  or 

(3)  Other  arrangements  satisfactory  to 
DoC  are  made. 

(d)  Name  Check  Review.  Non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process,  unless  an 
exemption  has  been  provided  bv  the 
DoC  Office  of  Inspector  General  (OIG). 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  [p  ?  . 
fraud,  theft.  perjur>).  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity  Officials  of  state  and 
local  governments,  economic 
development  districts,  and  officials  of 
accredited  colleges  and  universities  who 
are  acting  on  behalf  of  their  respective 
entities  in  applying  for  assistance  are 
exempt  from  the  name  check 
requirement.  If  anv  of  the  conditions 
listed  below  in  paragraphs  (1).  (2],  or  (3) 
occur,  DoC  reserves  the  right  to  take  one 
or  more  of  the  following  actions: 
consider  suspension/termination  of  an 
award  immediately  for  cause;  require 
the  removal  of  any  key  individual  from 
association  with  management  of  and/or 
implementation  of  the  award:  and  make 
appropriate  provisions  or  revisions  with 
respect  to  the  method  of  pavinent  and/ 
or  financial  reporting  requirements: 

(1)  A  key  individual  fails  to  submit 
the  required  Form  CD-34H,  Applicant 
for  Funding  Assistance; 

(2)  A  key  individual  makes  an 
incorrect  statement  or  omits  a  material 
fact  on  the  Form  CD-346;  or 

(3)  The  name  check  reveals  significant 
adverse  findings  that  reflect  on  the 
business  integrity  or  responsibility  of 
the  recipient  and/or  key  individual 

(e)  List  of  Parties  Excluded  from 
Procurement  and  Nonprocurement 
Programs.  The  list  maintained  by  GSA 
of  parties  excluded  from  Federal 
procurement  and  nonprocurement 
programs  will  be  checked  to  assure  that 
an  applicant  is  not  debarred  or 


suspended  on  a  government-wide  basis 
from  receiving  financial  assistance, 
(f]  Pre-Award  Accounting  System 
Surveys.  The  Grants  Office,  in 
cooperation  with  the  OIG,  may  arrange 
for  a  pre-award  sur\ey  of  the  applicant's 
financial  management  systfmi  in  cases 
where  the  recommended  applicant  has 
had  no  prior  Federal  support,  the 
operating  unit  has  reason  to  question 
whether  the  financial  management 
system  meets  Federal  financial 
management  standards,  or  the  applicant 
IS  being  considered  for  a  high-risk 
designation. 

4.  No  Obligation  for  Future  Funding, 
If  an  application  is  selected  for  funding, 
Dn("  has  no  obligation  to  provide  any 
additinnal  future  funding  in  connection 
with  that  award  Amendment  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  perffirmance  is  at  the  total 
discretion  of  DoC. 

5.  Pre-Award  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  thev  do  so  solelv  at  their  own  risk 
(if  not  being  reimbursed  bv  the 
Government   .Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  (jf  DoC  to  cover 
preaward  costs  unless  apprrived  bv  the 
Grants  Officer  as  part  of  the  terms  when 
the  award  is  made. 

6   Freedom  of  Information  Act  (FOIA) 
DLsclosure  The  FOIA,  5  U.S.C.  552  and 
implementing  DoC  regulations  at  15 
CFR  Part  4,  set  forth  DoC's  rules  to  make 
requested  material,  information,  and 
rec:ords  publiciv  available.  Unless 
prohibited  by  law  and  to  the  extent 
required  under  the  FOIA.  contents  of 
applications  and  proposals  submitted  by 
applicants  mav  be  released  in  response 
to  FOI.^  requests. 

7,  False  Statements.  A  false  statement 
on  an  application  is  grounds  for  denial 
or  termination  of  an  award  and  grounds 
for  possible  punishment  by  a  fine  or 
imprisorunent  as  provided  in  18  U.S.C. 
1001. 

8.  Application  Forms.  Unless  the 
indiv  idual  programs  specify  differently 
in  their  annual  notice  of  availability  of 
funding  or  in  other  appropriate 
publications,  the  following  forms  and 

I  ertifications  will  be  used  in  applying 
for  Do( ;  grants  and  cooperative 
agreements:  Standard  Forms  424, 
Applicatidn  for  Federal  Assistance;  SF- 
424A,  Budget  Information — Non- 
Construction  Programs;  SF— 424B, 
Assurances — Non-Ck)nstniction 
Programs;  SF-424C.  Budget 
Information — Construction  Programs; 
SF-424D.  .Assurances — Construction 
Programs;  as  well  as  the  Form  CD-346. 
.Applicant  for  Funding  Assistance,  as 
appropriate,  shall  be  used  ia  applying 


for  financial  assistance.  In  addition, 
Forms  CI>-511.  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying; 
CD-512.  Certification  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying; 
and  SF-LLL.  Disclosure  of  Lobbying 
Activities,  will  be  used  as  appropriate, 
B,  The  following  general  provisions 
will  apply  to  all  DoC  grant  and 
cooperative  agreement  awards; 

1.  Administrative  Requirements  and 
Cost  Principles.  The  uniform 
administrative  requirements  for  all  DoC 
grants  and  cooperative  agreements  are 
codified  at  15  CFR  part  14.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals.  Other  Non- 
Profit,  and  Commercial  Organizations;  " 
and  15  CFR  part  24.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  to  State  and  Local 
Governments."  The  following  is  a  list  of 
cost  principles  most  often  used  by  DoC 
in  grants  and  cooperative  agreements: 
0MB  Circular  A-21,  "Cost  Principles 
for  Educational  Institutions;"  0MB 
Circular  A-87,  "Cost  Principles  for 
State,  Local  and  Indian  Tribal 
Governments:"  0MB  Circular  A-122. 
"Cost  Principles  for  Nonprofit 
Organizations:"  and  Federal  Acquisition 
Regulation  Subpart  31.2,  "Contracts 
with  Commercial  Organizations.  " 
codified  at  48  CFR  31.2.  Applicable 
administrative  requirements  and  cost 
principles  are  identified  in  each  award 
and  are  incorporated  into  the  award  by 
reference. 

2.  Award  Payments.  Advances  will  be 
limited  to  the  minimum  amounts 
necessarv'  to  meet  immediate 
disbursement  needs.  Advanced  funds 
not  disbursed  in  a  timely  manner  must 
be  promptly  returned  to  DoC.  When  the 
Standard  Form  270  is  used  to  request 
payment,  advances  will  be  approved  for 
periods  not  to  exceed  30  days.  DoC  may 
begin  using  the  Department  of 
TreasurN's  Automated  Standard 
Application  for  Payment  (ASAP) 
system.  Awards  that  will  be  paid  using 
the  ASAP  system  will  contain  a  special 
award  condition,  clause,  or  provision.  In 
order  to  receive  payments  under  ASAP, 
recipients  will  be  required  to  register 
with  the  Department  of  Treasury  and 
indicate  whether  or  not  they  will  use 
the  on-line  or  voice  response  method  of 
withdrawing  funds  from  their  ASAP  , 
established  accounts. 

3.  Federal  and  Non-Federal  Sharing, 
(a)  Awards  which  include  Federal  and 

non-Federal  sharing  will  incorporate  an 
estimated  budget  consisting  of  shared 
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allowable  costs.  If  actual  allowable  costs 
are  less  than  the  total  approved 
estimated  budget,  the  Federal  and  non- 
Federal  cost  share  ratio  will  be 
calculated  as  a  percentage  of  Federal 
and  non-Federal  approved  amounts.  If 
actual  allowable  costs  are  greater  than 
the  total  approved  estimated  budget,  the 
Federal  share  will  not  exceed  the  total 
Federal  dollar  amount  of  the  award. 

(b)  The  non-Federal  share,  whether  in 
cash  or  in-kind,  will  be  expected  to  be 
paid  out  at  the  same  general  rate  as  the 
Federal  share.  Exceptions  to  this 
requirement  may  be  granted  by  the 
Grants  Officer  based  on  sufficient 
documentation  demonstrating 
previously  determined  plans  for  or  later 
conunitment  of  cash  or  in-kind 
contributions.  In  any  case,  recipients 
must  meet  the  cost  share  commitment 
over  the  hfe  of  the  award. 

4.  Budget  Changes.  When  the  terms  of 
an  award  allow  the  recipient  to  transfer 
funds  among  approved  direct  cost 
categories,  the  transfer  authority  does 
not  authorize  the  recipient  to  create  new 
budget  categories  within  an  approved 
budget  unless  the  Grants  Officer  has 
provided  prior  approval.  In  addition, 
the  recipient  will  not  be  authorized  at 
any  time  to  transfer  amounts  budgeted 
for  direct  costs  to  the  indirect  costs  line 
item  or  vice  versa,  without  v\Titten  prior 
approval  of  the  Grants  Officer. 

5.  Indirect  Costs. 

(a)  Indirect  costs  will  not  be  allowable 
charges  against  an  award  unless 
specifically  included  as  a  line  item  in 
the  approved  budget  incorporated  into 
the  award.  (The  term    indirect  cost"  has 
been  replaced  with  the  term  "facilities 
and  administrative  costs"  under  OMB 
Circular  A-21,  "Cost  Principles  for 
Educational  Institutions.") 

(b)  Excess  indirect  costs  may  not  be 
used  to  offset  unallowable  direct  costs. 

(c)  If  the  recipient  has  not  previously 
established  an  indirect  cost  rate  with  a 
Federal  agency,  the  negotiation  and 
approval  of  a  rate  will  be  subject  to  the 
procedures  in  the  applicable  cost 
principles  and  the  following 
subparagraphs: 

(1)  The  OIG  is  authorized  to  review 
cost  allocation  procedures  and  negotiate 
indirect  cost  rates  on  behalf  of  DoC  for 
those  organizations  for  which  DoC  is 
cognizant  or  has  oversight.  The  OIG 
either  will  negotiate  a  fixed  rate  for  the 
recipient  or,  in  some  instances,  will 
limit  its  review  to  evaluating  the 
procedures  described  in  the  recipient's 
cost  allocation  methodology  plan.  The 
recipient  must  submit  to  the  OIG  within 
90  days  of  the  award  start  date, 
documentation  (indirect  cost  proposal, 
cost  allocation  plan,  etc.)  necessar\'  for 
the  OIG  to  perform  its  review.  The 


recipient  must  provide  the  Grants 
Officer  with  a  copv  of  the  transmittal 
letter  to  the  OIG. 

(2)  When  an  o\ersight  or  i  ngnizant 
Federal  agency  other  than  DoCl  has 
responsibility  for  establishing  an 
indirect  cost  rate,  the  recipient  must 
submit  to  that  oversight  ur  cognizant 
Federal  agency  within  90  days  of  the 
award  start  date  the  documentation 
(indirect  cost  proposal,  cost  allncatmn 
plan,  etc.)  necessar\'  to  establish  sue  h 
rates.  The  recipient  must  provide  the 
Grants  Officer  with  a  copy  of  the 
transmittal  letter  to  the  cognizant 
Federal  agency 

(3)  If  the  recipient  fails  to  submit  the 
required  documentation  to  the  OK.  or 
other  oversight  or  cognizant  Federal 
agency  within  90  days  of  the  award  !>tarl 
date,  the  recipient  may  be  precluded 
from  recovering  any  indirect  costs  under 
the  award.  If  the  DoC  OIG.  oversight,  or 
cognizant  Federal  agency  determine> 
there  is  a  finding  of  good  and  sufficient 
cause  to  excuse  the  recipients  delay  iti 
submitting  the  documentation,  an 
extension  of  the  90-day  due  date  mav  be 
approved  by  the  Grants  Officer 

(4)  Regardless  of  any  approved 
indirect  cost  rate  applicable  to  the 
award,  the  maximum  dollar  amount  of 
allocable  indirect  costs  for  which  Do(' 
will  reimburse  the  recipient  shall  be  the 
lesser  of  the  line  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award,  or 
the  Federal  share  of  the  total  allocable 
indirect  costs  of  the  award  based  on  the 
indirect  cost  rate  approved  by  an 
oversight  or  cognizant  Federal  agencv 
and  current  at  the  time  the  cost  was 
incurred,  provided  the  rate  is  approved 
on  or  before  the  award  end  date 

6.  Tax  Refunds.  Refunds  of  FICA/ 
FUTA  taxes  received  by  a  recipient 
during  or  after  an  award  penod  must  be 
refunded  or  credited  to  DoC  where  the 
benefits  were  financed  with  Federal 
funds  under  the  award.  Recipients  must 
agree  to  contact  the  Grants  Officer 
immediately  upon  receipt  of  these 
refunds.  Recipients  must  further  agn?e 
to  refund  portions  of  FICA/FUTA  taxes 
determined  to  belong  to  the  Federal 
Government,  including  refunds  received 
after  the  award  end  date, 

7.  Other  Federal  Awards  with  .Similar 
Programmatic  Activities  Recipients  will 
be  required  to  provide  written 
notification  to  the  Federal  Program 
Officer  and  the  Grants  Officer  in  the 
event  that,  subsequent  to  receipt  of  the 
DoC  award,  other  financial  assistance  is 
received  to  support  or  fund  any  portion 
of  the  scope  of  work  incorporated  into 
the  DoC  award.  DoC  will  not  pay  for 
costs  that  are  funded  bv  other  sources 


8,  Non-C;ompliance  With  Award 
Provisions,  Failure  to  comply  with  anv 
iir  all  I  if  the  provisions  of  an  award  may 
have  a  negative  impact  on  future 
fujiding  by  DoC  and  may  be  considered 
grounds  for  any  or  all  of  the  following 
actions;  establishment  of  an  account 
receivable,  withholding  payments  under 
any  DoC  awards  to  the  recipient, 
changing  the  method  of  payment  from 
advance  to  reimbursement  only,  or  the 
imposition  of  other  special  award 
conditions,  suspen^i   n  of  any  DoC 
active  awards,  and  termination  of  any 
DoC  active  awards 

9.  Prohibition  Against  Assignment  by 
the  Re(  ipient   Notwithstanding  any 
other  provision  of  an  award,  recipients 
may  not  transfer,  pledge,  mortgage,  or 

I  ithenvise  assign  an  award,  or  any 
interest  therein,  or  any  claim  arising 
thereunder,  to  any  party  or  parties. 
hanks,  trust  companies,  or  other 
financing  or  financial  institutions. 

10  N'onDiscrimination 
Requirements  No  person  in  the  United 
States  shall,  on  the  grtjund  of  race, 

(  oior.  national  origin,  handicap, 
religion,  age,  or  sex.  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  be  subject  to  discrimination  under 
an\  program  or  activity  receiving 
financial  assistance  from  DoC, 

11  .Audits  iif  FnrProfit  Recipients.  In 
act  (irdance  with  IS  CFR  14,26  (c)  and 
id),  for-prDfit  hospitals,  commercial,  and 
other  organizations  not  covered  by  the 
audit  provisions  nf  ( )MR  CirruLir  .^-133 
shall  be  sub|H(  t  tn  tfic  .nnii! 
nH}uirT^ments  as  sti[)iilate(i  in  the  award 
or  sub-award  document  For-profit 
recipients  of  awards  exceeding  SlOO  0(X) 
in  Federal  funding  must  have  a 
program-sp«H:ifi(  audit  performed  The 
DoC  award  may  include  a  line  item  in 
the  budget  loi  the  cost  of  the  audit   If 
Do("  does  not  have  a  program -spec  ific 
audit  guide  available  for  the  program, 
the  auditor  should  follow  (rf^nerailv 
Accepted  Government  Auditing 
.Standards  and  the  requirements  for  a 
program-specifii  audit  as  described  m 
OMB  Circular  A-l.-l.i  swlion  2  15 

12  Policies  and  Procedures  fur 
Resolution  of  Audit-Related  Debts   Dx; 
has  established  policies  and  prm  'linri  s 
for  handling  the  resolution  and 
reconsideration  of  financial  .i^s^i.mce 
audits  which  have  resulted  in.  i<r  may 
result  in  the  establishment  of  a  debt 
(account  ret  ei\  al.)le)  for  financial 
assistant  e  awards  These  policies  and 
procedures  are  t unlained  in  th»  Kederal 
Register  notu  r  d.tt.'ti  Ianudr_\  27,  iyh4. 
See  54  FR  41)'!  '    I  )ir  policies  and 

pnx  t'diires  .irf.iisi;  [irnvided  in  more 
detail  in  tlie  Depaitnicnt  of  Commerce 
financial  Assistant  e  .Standard  Terms 
ami  Conditions. 
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13.  Debts.  .Any  debts  determined  to  be 
nwed  the  Federal  Government  shall  be 
paid  promptly  bv  the  recipient  in 
accordance  with  15  CFR  214,  a  debt 
will  be  considered  delinquent  if  it  is  not 
paid  within  15  days  of  the  due  date,  or 
if  there  is  no  due  date,  within  30  days 
of  the  billing  date  Failure  to  pay  a  debt 
bv  the  due  date,  or  if  there  is  no  due 
date,  within  30  days  of  the  billing  date, 
shall  result  in  the  imposition  of  late 
pavment  charges  In  addition,  failure  to 
pay  the  debt  or  establish  a  repavnient 
agreement  by  the  due  date,  or  if  there  is 
no  due  date,  within  30  days  of  the 
billing  date,  will  also  result  in  the 
referral  of  the  debt  for  collection  action 
and  mav  result  in  DoC  taking  further 
action  as  specified  in  the  terms  of  the 
award.  Funds  for  pavment  of  a  debt 
must  not  come  from,  other  Federally 
sponsored  programs.  \'erific;ation  that 
other  Federal  funds  have  n(jt  been  used 
will  be  made.  e.g..  during  on-site  visits 
and  audits 

14.  Post-.Award  Discovery  of  Adverse 
Information  After  an  award  is  made,  if 
adverse  information  on  a  recipient  or 
any  key  individual  associated  with  a 
recipient  is  distovered  which  reflects 
significantly  and  adverselv  on  the 
recipients  responsibility,  the  Grants 
Officer  may  taki>  the  following  actions: 

(a)  Require  the  recipient  to  correct  the 
conditions. 

(b)  Consider  the  recipient  to  be    high 
risk"  and  unilaterally  impose  special 
award  conditions  to  protect  the  Federal 
Governments  interest. 

(c)  Suspend  or  terminate  an  active 
award.  The  recipient  will  be  afforded 
adequate  due  process  while  effecting 
such  a(  tions, 

(d)  Require  the  renioxal  of  ptTMinnel 
from  association  with  the  mana^einent 
of  and/or  implementation  of  the  pro|ect 
and  requir*'  Grants  (Jfficer  approval  of 
personnel  replacements 

15  Competition  and  Codes  of 
Conduct 

(a)  Pursuant  to  the  certification  in  SF- 
424B.  Paragraph  3,  recipients  must 
maintain  written  standards  of  conduct 
to  establish  safeguards  to  prohibit 
employees  from  using  th^'lr  positions  for 
a  purpose  that  constitutes  or  presents 
the  appearance  of  a  personal  or 
organizational  conflict  of  interest,  or 
personal  gain  in  the  afiministration  of 
this  award  and  anv  subawards. 

[b)  Recipients  must  maintain  written 
standards  of  conduc:t  governing  the 
performance  of  their  employees  engaged 
in  the  award  and  administration*  if 
subawards.  No  employee,  officer,  or 
agent  shall  participate  in  the  selection, 
award,  or  administration  of  a  subaward 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  is  or  would 


be  involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  in  which  he/she  serves  as 
an  officer  or  which  employs  or  is  about 
to  employ  any  of  the  parties  mentioned 
in  this  section,  has  a  financial  or  other 
interest  in  the  organization  selected  or 
to  be  selected  for  a  subaward.  The 
officers,  employees,  and  agents  of  the 
recipient  may  not  solicit  or  accept 
anything  of  monetary  value  from 
subrecipients.  However,  recipients  may 
set  standards  for  situations  in  which  the 
financial  interest  is  not  substantial  or 
the  gift  is  an  unsolicited  item  of 
nominal  value.  The  standards  of 
conduct  must  provide  for  disciplinary 
actions  to  be  applied  for  violations  of 
such  standards  by  officers.  emplf)yees, 
or  agents  of  a  recipient. 

(c)  All  subawards  will  be  made  in  a 
manner  to  provide,  to  the  ma.ximum 
extent  practicable,  open  and  free 
competition.  Recipients  must  be  alert  to 
organizational  conflicts  of  interest  as 
well  as  other  practices  among 
subrecipients  that  may  restrict  or 
eliminate  competition.  In  order  to 
ensure  objective  subreripient 
performance  and  eliminate  unfair 
competitive  advantage,  subrecipients 
that  develop  or  draft  work  requirements, 
statements  of  work,  or  requests  for 
proposals  will  be  excluded  from 
competing  for  such  subawards. 

(d)  For  purposes  of  this  award,  a 
financial  interest  mav  include 
employment,  stock  ownership,  a 
creditor  or  debtor  relationship,  or 
prospective  emplovment  with  an 
applicant.  An  appearance  of  impairment 
of  objectivity  could  result  from  an 
organizational  conflict  where,  becau.se 
of  other  activities  or  relationships  with 
other  persons  or  entities,  a  person  is 
unable  or  potentially  unable  to  act  in  an 
impartial  manner.  It  could  also  result 
from  non-financial  gain  to  the 
individual,  such  as  benefit  to  reputation 
or  prestige  in  a  professional  field. 

16.  Minority  Owned  Business 
Enterprise.  DoC  encourages  recipients  to 
utilize  minoritv  and  women-owned 
firms  and  enterprises  in  contracts  under 
financial  assistance  awards.  The 
Minoritv  Business  Development  Agency 
can  assist  recipients  in  matching 
qualified  minoritv  owned  enterprises 
with  contract  opportunities. 

17.  .Subaward  and/or  Contract  to  a 
Federal  Agencv.  Recipients. 
subrec;ipients.  contracto's.  and/or 
subconti actors  may  not  sub-grant  or 
sub-contract  anv  part  of  an  approved 
[iroject  to  an\  Federal  department, 
agency,  instrumentality,  or  employee 


thereof,  without  the  prior  written 
approval  of  the  Grants  Officer. 

18.  Foreign  Travel.  Recipients  must 
compiv  with  the  provisions  of  the  Flv 
America  Act.  49  U.S.C,  40118,  The  Fly 
America  Act  requires  that  Federal 
travelers  and  others  performing  U.S. 
Government-financed  foreign  air  travel 
must  use  U.S.  flag  carriers,  to  the  extent 
that  service  by  such  carriers  is  available. 
Foreign  air  carriers  may  be  used  only  in 
specific  instances,  such  as  when  a  U.S. 
flag  air  carrier  is  unavailable,  or  use  of 
U.S.  flag  carrier  service  will  not 
accomplish  the  agency's  mission.  The 
implementing  Federal  Travel 
Regulations  are  found  at  41  CFR  301- 
10'l31  through  301-10,143. 

19.  Purchase  of  American-Made 
Equipment  and  Products,  Recipients  are 
hereby  notified  that  they  are 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  DoC  financial  assistance 
awards, 

20.  Intellectual  Property  Rights. 

(a)  Inventions.  The  rights  to  any 
invention  made  by  a  recipient  under  a 
DoC  financial  assistance  award  are 
dt^termined  by  the  Bayh-Dole  Act. 
Public  Law  96-517,  as  amended,  and 
codified  in  35  U.S.C.  200  et  seq.,  except 
as  otherwise  required  by  law.  The 
specific  rights  and  responsibilities  are 
described  in  more  detail  in  37  CFR  Part 
401  and  in  particular,  in  the  standard 
patent  rights  clause  in  37  C^FR  401.14. 

(b)  Patent  Notification  Procedures. 
Pursuant  to  EO  12889.  DoC  is  required 
to  notify  the  owner  of  any  valid  patent 
covering  technology  whenever  the  DoC 
or  its  financial  assistance  recipients, 
without  making  a  patent  sfiarch.  knows 
(or  has  demonstrable  reasonable 
grounds  to  know]  that  technology 
covered  by  a  valid  United  States  patent 
has  been  or  will  be  used  without  a 
license  from  the  owner.  To  ensure 
proper  notification,  if  the  recipient  uses 
or  has  used  patented  technology  under 
this  award  without  a  license  or 
permission  from  the  owner,  the 
recipient  must  notify  the  DoC  Patent 
Counsel  and  Grants  Officer. 

(c)  Data.  Databases,  and  Software.  The 
rights  to  any  work  produced  or 
purchased  under  a  DoC  Federal 
financial  assistance  award  are 
determined  by  15  CFR  24.34  and  15  CFR 
14.36.  Such  works  may  include  data, 
databases  or  software.  The  recipient 
owns  any  work  produced  or  purchased 
under  a  DoC  Federal  financial  assistance 
award  subject  to  DoC's  right  to  obtain, 
reproduce,  publish  or  otherwise  use  the 
work  or  authorize  others  to  receive, 
reproduce,  publish  or  otherwise  use  the 
data  for  Government  purposes. 
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(d)  Copyright.  The  recipient  may 
copyright  any  work  produced  under  a 
DoC  Federal  financial  assistance  award 
subject  to  DoC's  royalty-free 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish  or  otherwise  use  the 
work  or  authorize  others  to  do  so  for 
Government  purposes,  Works  jointh' 
authored  by  DoC  and  recipient 
employees  may  be  copyrighted  but  only 
the  part  authored  by  the  recipient  is 
protected  because,  under  17  U.S.C.  105, 
works  produced  by  Government 
employees  are  not  copyrightable  in  the 
United  States.  If  the  contributions  of  the 
authors  cannot  be  separated,  the 
copyright  status  of  the  joint  work  is 
questionable.  On  occasion,  DoC  may  ask 
the  recipient  to  transfer  to  DoC  its 
copyright  in  a  paiticular  work  when 
DoC  is  undertaking  the  primar\- 
dissemination  of  the  work.  Ownership 
of  copvTight  by  the  Government  through 
assignment  is  permitted  bv  17  U.S.C 
105. 

21.  Seat  Beh  Use.  Pursuant  to  EO 
13043.  recipients  should  encourage 
employees  and  contractors  to  enforce 
on-the-job  seat  belt  policies  and 
programs  when  operating  recipient/ 
company-owned,  rented  or  personally 
owned  vehicles. 

22.  Research  Involving  Human 
Subjects.  All  proposed  research 
involving  human  subjects  must  be 
conducted  in  accordance  with  15  CFR 
part  27,  "Protection  of  Human  Subject." 
No  research  involving  human  subjects  is 
permitted  under  any  DoC  financial 
assistance  award  unless  expressly 
authorized  bv  the  Grants  Officer. 

23.  Federal  Employee  Expenses. 
Federal  agencies  are  generally  barred 
from  accepting  funds  from  a  recipient  to 
pay  transportation,  travel,  or  other 
expenses  for  any  Federal  employee 
unless  specifically  approved  in  the 
terms  of  the  award.  Use  of  award  funds 
(Federal  or  non-Federal)  or  the 
recipient's  provision  of  in-kind  goods  or 
ser\'ices  for  the  purposes  of 
transportation,  travel,  or  any  other 
expenses  for  any  Federal  employee,  may 
raise  appropriation  augmentation  issues. 
In  addition.  DoC  policy  prohibits  the 
acceptance  of  gifts,  including  travel 
payments  for  Federal  employees,  from 
recipients  or  applicants  regardless  of  the 
source. 

24.  Preservation  of  Open  Competition 
and  Government  Neutrality  Towards 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects.  Pursuant 
to  Executive  Order  13202,    Preservation 
of  Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 


Projects,"  unless  the  project  is  exempted 
under  section  5ic)  of  the  order,  hid 
specifications,  project  agreements  nr 
other  controlling  documents  ffir 
construction  contracts  awarded  t)y 
recipients  of  grants  or  cooperative 
agreements,  or  those  of  any  cnnstmction 
manager  acting  on  their  behalf,  shall 
not;  (1)  include  any  requirement  or 
prohibition  en  bidders,  offerors. 
contractors,  or  subcontractors  about 
entering  into  or  adhering  to  agreements 
with  one  or  more  labor  organizations  on 
the  same  or  related  construction 
project(s);  or  (2)  othenvise  discriminate 
against  bidders,  offerors,  contractors,  or 
subcontractors  for  becoming  or  refusing 
to  become  or  remain  signatories  or 
othervvise  to  adhere  to  agreements  with 
one  or  more  labor  organizations,  nn  the 
same  or  other  related  ronstrurtmn 
project(s). 

25.  Minority  Serving  Institutions 
(MSls)  Initiative.  Pursuant  to  Executive 
Orders  12876.  12900.  and  13021.  DoC  is 
strongly  committed  to  broadening  the 
participation  of  MSis  in  iis  financ  idl 
assistance  programs  DoC  goals  incliKic 
achieving  full  participation  of  MSIs  in 
order  to  advance  the  de\el()pment  of 
human  potential,  strengthen  the 
Nation's  capacity  to  provide  high- 
quality  education,  and  increase 
opportunities  for  MSls  to  participate  in 
and  benefit  from  Federal  financial 
assistance  programs.  DoC^  encourages  all 
applicants  and  recipients  to  include 
meaningful  participation  of  MSIs 
Institutions  eligible  to  be  considerpd 
MSls  are  listed  on  the  Department  nf 
Education  Web  site  at  http.// 
\\i\-\\. ed.gov/offirps/OCR/ 
minohtyim^t  html 

26  Access  to  Records.  The  Inspector 
General  of  the  DoC.  or  any  of  his  or  her 
duly  authorized  representatives,  shall 
have  access  to  any  pertinent  books, 
documents,  papers  and  records  of  the 
parties  to  a  grant  or  (  ooperative 
agreement,  whether  written,  printed, 
recorded,  produced. or  reproduced  by 
any  electronic,  mechanical,  magnetic  or 
other  process  or  medium   in  order  to 
make  audits,  inspections,  excerpts, 
transcripts,  or  other  examinations  as 
authorized  by  law  An  audit  of  dn  .uv^rd 
may  be  conducted  at  any  time 
Recipients  that  are  subject  to  OMB 
Circular  A- 133.  "Audits  of  States,  I. nr.il 
Governments,  and  .Non-Profit 
Organizations,  "  and  that  expend 
5300,000  or  more  annuallv  in  Federal 
awards  shall  have  an  organization-wide 
audit  performed,  unless  a  program- 
specific  audit  is  determined  b\  Uo(,  to 
be  more  appropnatt?  Other  rec  ipients 
will  be  subject  to  the  audit  rt-quircments 
as  stipulated  in  the  award  or  subaward 
document. 


C  The  annual  notices  announcing  the 
dvailabiliiv  of  F<'!ipral  funds  for  each 
DoC  !  omp>'t:;r.  •  l.nancial  assistance 
program  will  generally  contain  the 
following  program-specific  information: 
Program  Authority;  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
and  Title:  Program  Description:  Funding 
.•\\  aiiabilitv:  Matching  Requirements; 
Type  of  Funding  Instrument  (grant  or 
cooperative  agreement):  Eligibility 
Criteria;  Award  Period;  Evaluation 
Criteria;  Project  Funding  Priorities; 
Selection  Procedures;  Applicability  of 
Executive  Order  12372;  Identification  of 
any  Non-Standard  Forms  Used  in  the 
Application  Package:  Citation(s)  to  the 
Regulation  and/or  Department-Wide 
Notice  Where  Required  Information  Can 
Be  Found  If  Not  Included  in  the 
Solicitation;  Disposition  of 
Unsuccessful  Applications;  and 
Program-Specific  Requirements.  Also 
included  should  be  notice  of  any 
program-specific  requirements,  such  as 
environmental  compliance  provisions 
for  construction  projects  and  policies  on 
human  subjects,  patents,  care  and  use  of 
laboratoPk'  animals,  and  biosafety 
measures  as  applicable,  for  research 
dwards 

Classification 

E\pt  utive  Order  12866 

This  notice  has  been  determined  to  be 

no!  signifif  ant"  for  purposes  of 
Exi(  utive  ( )rder  12866.  "Regulatory 

F'lrinnine  .uui  Review." 

Aiinunistrative  Procedure  Act  and 

Hfiiukitnn-  Flpxibility  Art 

Because  iiMtice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law.  for  this  notice  relating  to 
public  property,  loans,  grants  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulator)' 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice. 

Executive  Order  13132  I  Federalism) 

l!  fi.is  been  determined  that  this  notice 
(iocv  lint  (  ontain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Paperwork  Reduction  Act 

These  regulator^'  actions  do  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
I'aperwork  Reduction  Act. 
Notwithstanding  any  other  provisions  of 
the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penallv  for  failure  to  comply 
with  a  collection-of-information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  .\rt  (PRA).  44  U.S.C.  3501  et 
spq  .  un|i  ss  that  collection  of 
information  displays  a  currently  valid 
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Office  of  Management  and  Budget 
(OMB)  control  number.  Forms  SF-424. 
SF-424A.  SF-424B.  SF-424C,  SF-424D. 
SF-LLL.  and  t:D-34ft,  have  been 
approved  under  control  numbers  (),UH- 
0043.  0348-0044.  0348-0040. 0348- 
0041.  0348.0042,  0348-0046,  and  0605- 
0001.  respectivelv 

Catalos.  of  Federal  Domestic  Assistance 

This  notice  affects  all  of  the  grant  and 
cooperative  agreement  programs  fimded 
by  DoC,  The  Catalog  of  Federal 
Domestic  Assistance  can  be  accessed  nn 
the  internet  under  the  DoC  Grants 
Management  Web  site  at  http:// 
i\'i\-\^  cfda.gov  I 

List  of  Subjects 

Accounting.  Administrative  practice 
amd  procedures.  Grants  administration. 
Grant  programs-economic  development. 
Grant  programs-oceans,  atmosphere  and 
fisheries  management.  Grant  programs- 
minority  businesses.  Grant  programs- 
technology.  Grant  programs- 
telecommunications.  Grant  programs- 
international.  Reporting  and 
recordkeeping  requirements. 

Issued  this  26th  day  of  September.  2001.  at 

U'ashmetor.   D(: 

Robert  F.  Kugelman. 

D: rector.  Office  of  E.\ec u tive  Bu dgeting  and 

Assistance  Mana^ement. 

(FR  Do«    01-2451=)  Filed  9-28-01;  8:45  am] 

BILLING  COO€  3510-f*  P  I 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Overseas  Business  Interest 
Questionnaire 

I 

ACTK)N:  Proposed  collection:  rommt'nt 
request 


summary:  The  Department  of 
Commerce,  as  pari  of  its  continuinu 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  c:omment  nn  thf 
continuing  information  collection^,  .i^ 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.3506{C)(2)(A)), 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  30. 
2001 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer.  (202)  4H2- 
3129.  Department  of  Commerce.  Rr)om 
6086.  14th  8t  Constitution  Avenue.  N\V, 
Washington,  DC  20230  or  via  internet  at 
MCIavton@doc.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  or 
copies  of  thf  information  collection 
instrument  and  instructions  should  be 
directed  tn  Thomas  N'isbet.  telephone 
202-482-5657.  fax  202-482-1999,  e- 
mail  Tom  N'isbet®  ita.docgov  or  to 
Joseph  English,  telephone  202—482- 
3334.  fax  202-482-5362   e-mail 
foseph.Fngli  sh@ita.dnc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  allows  U.S.  firms 
participating  in  overseas  trade  events 
sponsored  by  the  U.S  Department  of 
Commerce's  International  Trade 
Administration  (ITA)  an  opportunity  to 
specifically  identifv  their  marketing 
objective  for  a  specific  event  as  well  as 
current  marketing  activities  and  status 
in  the  specific  foreign  markets  where 
the  event  will  take  place.  The  U.S.  and 
Foreign  Commercial  Service/ITA 
overseas  posts  use  the  information  to 
schedule  business  appointments  during 
the  trade  event,  arrange  "blue  ribbon  " 
calls  on  kev  agents  or  distributors 
identified  by  participants  prior  to  an 
event,  and  to  issue  specific  show 
invitations  appropriate  prospective 
overseas  business  partners.  It  is  critical 
to  prearrange  business  appointments 
thus  providing  U.S,  participants  with  a 
program  of  high  caliber  business 
appointments. 

II.  Method  of  Data  Collection 

Form  ITA-471P  is  sent  bv  request  to 
U.S,  firms.  Applicant  firms  complete  the 
form  and  forward  it  to  the  appropriate 
Department  of  Commerce  trade  event 
manager. 

III.  Data 

().\tB  \ umber  0625-0039 

Form  Number:  ITA^7lP 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
prfjfit  companies;  small  to  medium 
sized  businesses  or  organizations. 

Estimated  Number  of  Ht'spondents: 
1 ,000, 

F'itimated  Timr  Per  Response:  30 
minutes 

Fstnnatt'd  Total  Anniial  Burden 
Hours:  490  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  .S2I).0{)(),00  (Si  H. 000, 00  for 
respondents  and  52.000,00  for  federal 
gn\ernment) 

rV'.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  nec:essary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated;  September  26.  2001, 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer 

IFR  Doc,  01-24461  Filed  9-28-01;  8:45  ami 

BILLING  CODE  SSIO-Ofl-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Advocacy  Questionnaire 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)), 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  30, 
2001, 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clavton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Email  MClayton@doc.gov,, 
Department  of  Commerce.  Room  6086, 
14th  &  Constitution  Avenue.  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  lay  Brandes.  The  Advocacy 
Center,  Room  3814A,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Ave.,  NW..  Washington.  DC  20230; 
Phone  number;  (202)  482-3896.  and  fax 
number:  (202)  482-3508. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  U.S.  Department  of  Commerce 
invites  the  general  public  and  other 
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Federal  agencies  to  comment  on  the 
proposed  extension  of  the  use  of  the 
advocacy  questionnaire  hy  the  Trade 
Promotion  Coordination  Committee's 
(TPCC)  Advocacy  Network.  The 
questionnaire  is  used  to  evaluate 
requests  for  United  States'  Government 
{IJSG)  commercial  advocacy  in 
connection  with  overseas  bids  and 
propo.sals.  The  International  Trade 
Administration's  Advocacy  Center 
marshals  federal  resources  to  assist  U.S. 
business  interests  competing  for  foreign 
government  procurements  worldwide. 
The  mission  of  the  Advocacy  Center  is 
to  coordinate  USG  commercial  advocacy 
in  order  to  promote  U.S.  exports  and 
create  U.S.  jobs.  The  Advocacy  Center  is 
under  the  umbrella  of  the  TPCC.  which 
is  chaired  by  the  Secretary  of  Commerce 
and  includes  19  federal  agencies 
involved  in  export  promotion.  The 
purpose  of  the  advocacy  questionnaire 
is  to  collect  the  information  necessary  to 
make  an  evaluation  about  a  company's 
eligibility  for  USG  advocacy  assistance 
There  are  clear,  well  established  USG 
advocacy  guidelines  that  describe  the 
various  situations  in  which  the  USG  can 
provide  advocacy  support  for  a  firm 
The  questionnaire  was  developed  to 
collect  only  the  information  neces.'^^ar\- 
to  determine  if  the  firm  meets  the 
eligibility  requirements  set  foilh  in 
these  guidelines.  The  Advocacy  Center, 
appropriate  ITA  officials,  our  U.S. 
Embassies  worldwide,  and  other  federal 
go\ernment  agencies  (the  Advocac\ 
Network)  that  provide  advocacy 
support,  will  require  firms  seeking  USG 
advocacy  support  to  complete  the 
questionnaire.  Without  this  information, 
the  USG  would  be  unable  to  make 
eligibiiitv  determinations. 


II.  Method  of  Collection 

Form  ITA-413;3P  is  sent  to  US  firms 
that  request  USG  advocacy  assistance. 

III.  Data 

OMB  Xuinber:  0625-0220 
Form  Sumbnr:  \^A~A^:v^P 
Type  of  Review:  Regular  .SubInl'^slliIl 

Affected  Public   Companies  who 
desire  USG  advocacy 

Estimated  Sumher  of  Fiespnndents: 
200. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Anntui!  Biirdfi) 
Hours:  205 

Estimated  Total  Annual  l.osts  Th^ 
estimated  annual  cost  for  this  (ollectioii 
isSl2.,300  00  (S7.175  00  for  respondent'- 
and  55,125.00  for  federal  government; 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  c:oileiti(in  of  information 
is  necessary  for  the  proper  performanc  e 
of  the  functions  of  the  agency,  includint: 
whether  the  information  shall  have 
practical  utility  (bl  the  dccurac  \  i>f  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  qualit\    utilit\    and 
clarity  of  the  information  to  [>•■ 
collected;  and  (d)  ways  tn  mmuni/e  tlie 
burden  of  the  coIUh  tion  f)f  mfcrnuitiun 
on  respondents,  ini  luding  thr(iu>;h  the 
use  of  automated  { olloc  turn  tec.hniqiiev 
or  forms  of  information  tec  hnoli)g\ 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  informatiim  colie<:tion. 
they  also  will  bet  ome  a  matter  if  piih!i( 
record. 


;it'..*    ^'iiit-nib^^r  26.  2001, 
Madeleine  Ctayton, 

Departmental  PapenK'ork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer 
IFR  DfK    ni-244r,7  Filn,!  *-28-01;  8;45aml 

BILLING  CODE   M^O   OR    P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  !ni(  ,  ri  Airiinistration. 

!nti'rn,!iMn,ii  Tr.uif  Administration, 

Di'liartinent  .il  ( ..  immerce. 

ACTION:  Notice  of  opportunity  to  request 

rtiinunistrative  review  r  f  antidumping  or 
( iiuntervailinj:  iii!\  i  i  i*  i   finding,  or 
suspended  inve^ti^atin!! 

Background 
K.u  h  \'ai   lu.nng  the  anniversary 

lUiintii  .li  tfir  j)iit'lir-;iMrin  nf  an 
antidumfuni.  -ir  i     i.nt.r-,  .uling  duty 
nrder  finiiim;  nr  ^ii^pension  of 
in\  esti^atinii,  an  mt"'n>sted  party,  as 
definecl  III  MM  tmr;  '^"  i  (9)  of  the  Tariff 
.\.  t  ,.f  T4  H)  as  amended,  may  request. 
m  ai  ( iiniaiu  e  with  section  351.213 
2ii()(i;  that  the  Department  conduct  an 
.i(lnunl'^!^atl\e  review  of  that 
antidiimpmk;  or  {•ounter\'ailing  duty 
iirdtT  finding,  or  suspended 

!n\  r^tli:,lt|nn 


Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  October 

20111    :n!ir-'^'<-il  (larlies  may  request 
a<i'iiiMistr.it:\r  :.\u';v  of  the  following 
niiit't^   liiiilniL:^   nr  suspended 
ii!\  '-tiu.itinn^   w  ilh  anniversary  dates  in 
( )(  ti.ti'T  t'li  U\i<  inllowing  periods: 


Period 


Antidumping  Duty  Proceedings 

Italy  Pressure  Sensitive  Tape,  A-475-059 

Japan  Vector  Supercomputers  A-588-841  

Malaysia  Extruded  Rut)ber  Thread.  A-557-805       

Peoples  Republic  of  China  Banum  Chlonde  A-570-007    

The  People  s  Republic  ot  China  Lock  Washers.  A-570-822  

The  People  s  Republic  of  China  Shop  Towels.  A-570-003    

Countervailing  Duty  Pro^wdtngs 
Iran  Roasted  In-Shell  Pistachios  C-507-601 

Suspension  Agreements 

Russia  Certain  Cut-to-Length  CartxDn  Steel  A-821 -808  

Russia   Uranium.  A-821 -802  

South  Afnca  Certain  Cut-to-Length  Cartxjn  Steel.  A-791-804  

The  People  s  Republic  of  China  Certain  Cut-to-Length  Cartx)n  Steel  A-570-849 
Ukraine  Certain  Cut-to-Length  Cart)on  Steel.  A-823-808  


10/1/00— 9/3O/01 
10/1/0O-9/30/01 
10/1/0O-9/30/01 
10/1/00—9/30/01 
10/1/00—9/30/01 
10/1/00—9/30/01 

1/1/00—12/31/00 

10/1/00-9/30/01 
10/1/00—9/30/01 
10/1/00—9/30/01 
10/1/00—9/30/01 
10/1/00—9/30/01 


In  accordance  with  sectitm  351.213(b) 
of  the  regulations,  an  interested  party  as 


defined  by  section  771(4)  of  the  ,\(  t  ina\ 
request  in  writing  that  the  Secretary 


niului  t  .in  .tdiinnistrative  review.  For 
n'h  antKiiinijing  and  counter\'ailing 
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dutv  reviews,  the  interested  partv  mu^t 
specih"  the  individual  produrers  or 
e.xporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  partv  must 
state  whv  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  part\  intends 
for  the  Secretarv'  to  review  sales  nf 
merchandise  by  an  e.xporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
countrv  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  tht-n 
the  interested  party  must  state 
specifically,  on  an  order-bv-order  basis, 
which  exporterfs)  the  request  is 
intended  to  cover 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  .Administration.  International 
Trade  Administration,  Room  1870.  V.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  .Avenue.  \W..  Washington. 
DC  20230  The  Department  also  asks 
parties  to  serve  a  cop\'  of  their  requests 
to  the  Office  of  Antidumping 
Countervailing  Enforcement.  Attention 
Sheila  Forbes,  in  room  3065  of  the  mam 
Commerce  Building  Further,  in 
accordance  with  section  351.303(f)(1)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  part\ 
on  the  Department's  seryice  l!^t 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  'Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Dutv 
Order.  Finding,  or  Suspended 
Investigation  '  for  requests  received  by 
the  last  day  of  October  2001 ,  If  the 
Department  does  not  rer.eive.  b\  the  last 
dav  of  October  2001.  a  request  for 


review  of  entries  covered  bv  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notic  e  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  pqual  to  the  cash 
deposit  of  {or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry .  or  withdrawal  from  warehouse. 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  September  7.  2001. 
Holly  A.  Kuga. 

Senior  Office  Director.  Group  II,  Office  4. 
AD/CVD  Enforcement. 
\VR  D()(    01-24416  Filed  9-2B-01;  b:45  am] 

BILLING  CODE  3510-OS   P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
in  Part 

AGENCY:  Import  .Administration. 
International  Trade  .Administration. 
Department  of  Commerce 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
Ithe  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 


duty  orders  and  findings  with  August 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  three  antidumping  duty  orders 
in  part, 

EFFECTIVE  DATE:  October  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW,. 
Washington.  DC  20230.  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely     . 
requests,  in  accordance  with  19  CFR 
351.213(b)(2000).  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  August  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  orders  for  Pure 
Magnesium  from  Canada.  Oil  Country 
Tubular  Goods  from  Mexico  and 
Canned  Pineapple  from  Thailand.  The 
revocation  request  for  Canned  Pineapple 
from  Thailand  wa>  inadvertently 
omitted  from  the  initiation  notice 
published  on  August  20.  2001  (66  FR 
43,570), 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  August  31.  2002. 


Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 

Argentina   Oi^  Country  TjDuiar  Goods   A-357^810  

Acmdar  Industna  Argentina  d^  Aceros   S  A. 

Siderca   S  A  !  C 
Canada   Pure  Magnesiuni   A- 1 22-8 '4        

Magnoia  Metallurgy  inc 

Norsk  Hydo  Canada   inc 
France   Industr'ai  Nitrocellulose   a, -427-009    

Bergerac  N  C 
France   Stainless  Steei  Snee'  and  Str'p  In  Coils'   A-427-814 

Ugine  S  A 
Italy  Granyiar  Poiyietrafuoroethytene  iPTFE)  Resin.  A-475-703  

Ausirnont  SpA 
Japan   Oii  Countn/  Tubular  Goods   A-588-835 

Kawasaki  Steel  Corporation 

Nippon  Siee!  Corporation 

NKK  Steel  Corporation  « 

Sumitomo  Metai  Industries   Ltd 
Mexico  Carbon  and  Aiioy  Seamiess  Sianda'd  Line.  ar>d  Pressure  Pipe  (Over  4'  ,■  Inches),  A-201-827 

Tubos  de  Aceros  de  Mexico- S  A 
Mexco  Gray  Portland  Cement  and  C'TKer  A-201-802  


8/1/00-7/3 1/01 

8/1/00-7/31/01 

8/1/00-7/31/01 
7/1/00-6/30/01 
8/V0O-7'31/O1 
8.1/00-7/31/01 

24/00-7/31/01 
8/1/00-7/31/01 
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Period  to  be 
reviewed 


GCC  Cementos  S  A  de  C  V 

CEMEX,  S  A  de  C  V 

Apasco.  S  A  de  C  V 
Mexico  Oil  Country  Tubular  Goods  A-201-817     

Hylsa  S  A  de  C  V 

Tubos  de  Acero  de  Mexico  S  A 
Republic  of  Korea:  Corrosion-Resistant  Cartoon  Steel  Flat  Products   A-SSC^eie   

Dongbu  Steel  Co    Ltd 

Pohang  Iron  and  Steel  Co  .  Ltd 

Union  Steel  Manufactunng  Co    Ltd 
Republic  of  Korea:  Oil  Country  Tubular  Goods,  Other  than  Dnil  Pipe   A-580-825 

SeAH  Steel  Corporation 

Shinho  Steel  Co.,  Ltd 
Republic  of  Korea  Structural  Steel  Beams  A-580-e4l    

INI  Steel  Company  (formerly  Inchon  Iron  &  Steel  Co    Ltd  1 
Romania:  Certain  Small  Diameter  Carbon  and  Alloy  Seamless  Standard  Lme  ana  Pressure  p 

Silcotub   S  A 
Romania  Cut-to-Length  Carbon  Steel  Plate  A-485-803  

Sidex.  S  A 
Taiwan:  Stainless  Steel  Sheet  and  Stnp  m  Coils-    A-583-831   

Chia  Far  Industrial  Co    Ltd 

Ta  Chen  Stainless  Pipe  Co  ,  Ltd 

Tung  Mung  Development  Co    Ltd 

Yieh  United  Steel  Corporation 
The  People s  Republic  of  China  Petroleum  Wax  Candles'  A-570-504  

Dongguan  Fay  Candle  Company  Ltd 
The  Peoples  Republic  of  China  Sulfanihc  Acid''   A-570-815  

Boading  Mancheng  Zhenxing  Chemical  Plant 

Xinyu  Chemical  Plant 

Yude  Chemical  Industry  Co 

Zhenxing  Chemical  Industry  Co 
Thailand:  Certain  Cart)on  Steel  Butt-Weld  Pipe  Fittings'   A-549-806      

Thai  Benkan  Company  Ltd 

Countervailing  Duty  Proceedings 
Canada  Alloy  Magnesium  C-122-815  

Magnola  Metallurgy  Inc 

Norsk  Hydro  Canada  Inc 
Canada  Pure  Magnesium.  C-122-815     

Magnola  Metallurgy  Inc 

Norsk  Hydro  Canada  Inc 
France  Stainless  Steel  Sheet  and  Stnp  m  Coils  C-427-815  

Ugine  S  A 
Republic  of  Korea  Stainless  Steel  Sheet  and  Stnp  in  Coils  C~580-835  

INI  Steel  Company  (formerly  Inchon  Iron  and  Steel  Co    Ltd  i 

Sammi  Steel  Co 

Suspension  Agreenients 
None 


pe 


-805 


8/1/00-7/31/01 
8/1/00-7/31/01 

8/1/00-7/31/01 

2/11/00-7/31/01 
2/4AX)-7/31/01 
8/1/00-7/31/01 
7/1/00-6/30/01 

8/1/00-7/31/01 
8/1/00-7/31/01 

7/1/00-6/30/01 

1/1/00-12/31/00 

1/1/00-12/31/00 

1/1/00-12/31/00 
1/1/00-12/31A)0 


'  Case  inadvertently  omitted  from  previous  initiation  notice 

''  Case  inadvertently  omitted  from  previous  initiation  notice 

3 If  one  of  the  above  named  companies  does  not  quality  for  a  separate  rate  all  other  exporters  (M  petroleum  wax  candles  from  the  Peoples 
Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  bv  this  review  as  pari  of  the  single  PRC  entity  of  wtitcti 
the  named  exporters  are  a  part. 

■•If  one  of  the  above  named  companies  does  not  quality  for  a  separate  rate  all  other  exporters  .'  s.jitariiiK  3c\a  from  the  Peoples  Republic  of 
China  who  have  rKit  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  pan  ot  the  stngie  prc  entity  of  wtiich  tt>e  named 
exporters  are  a  part 

5  In  the  initiation  notice  published  on  August  20.  2001  (66  FR  43570i  the  case  numt>er  and  revie-^  peni->o  tor  Ceriam  Cartx>n  Steel  Butt-Weld 
Pipe  Fittings  from  Thailand  is  incorrect  The  correct  case  number  and  review  p)enod  is  listed  above 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary'  of  the 
publication  of  an  antidumping  duty 
order  under  §  351 .21 1  or  a 
determination  under  §351. 218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 


date  of  publication  of  the  ridtu  c  of 
initiation  of  the  re\ip\v.  will  determine 
whether  antidumping  duties  hd\  e  hern 
absorbed  by  an  exporter  or  pnniiK  er 
subject  to  the  review  if  tlie  suh|e(  t 
merchandise  is  sold  in  the  I'nited  .St,ite> 
through  an  importer  that  is  affiliateii 
with  such  exporter  or  prr)du( cr  The 
request  must  include  the  namefsi  of  the 
e.xporter  or  producer  for  whic  h  th>- 
inquiry  is  requested 


in!.T>  vt'ii  parties  must  submit 
a;  [IK  ati   r.^  for  disclosure  under 
,ntniiin^![.iti\  <•  [irotective  orders  in 
,,(  (    .rdaiu  .    .Mt.'i  19CFR  351.305. 

[  hesi  iinii.ttii  ns  and  this  notice  are 
111  ,i(  I  iiniaiii  I   i\  ith  section  751(a)  of  the 
lariif  .\(  t  n!  iM  u\.  as  amended  (19 
r.S.C.  1675(a))  and  19CFR 
J51.221(c)(l)(i). 
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[Mtt'd:  .September  24.  2001. 
Holly  A.  Kuga. 

Senior  Off  Iff  Director,  Group  11,  Office  4  AD/ 
C.VD  Enforcement. 
'FR  Dn( .  01-24.i07  Filed  9-28-01:  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

Notice  of  Initiation  of  Five- Year  Review 

AGENCY:  import  Adrnini'^trdti'jn. 
Internationdl  Trade  Administrdtmn, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  nf  five-year 
("sunset")  review 


SUMMARY:  In  accordance  with  section 

751(c)  of  the  Tariff  Act  of  1^30.  as 
amended  ("the  Art"),  the  Department  of 
Commerce  ("the  Department'")  is 
automaticallv  initiating  a  five-year 
("sunset")  review  of  the  suspended 
antidumping  investigation  listed  below. 
The  International  Trade  Commission 
("the  Commission")  is  publishing 


concurrently  with  this  notice  its  notice 
of  Institution  of  Five-Yeor  Review 
covering  this  same  suspended 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

C^.irolt'  .\.  .ShoutT^  or  .Martha  \',  Douthil. 
Office  of  Policy.  Import  .Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  at  (202) 
482-3217  or  (202) 482-5050. 
respectively,  or  Vera  Libeau.  Office  of 
Investigations,  U.S.  International  Trade 
CMmlnis^inn.  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

The  .Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition. 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  ( Commerces 
("Department")  regulations  are  to  19 
CFR  part  351  (2001).  Pursuant  to 
sections  751(c)  and  752  of  the  Act,  an 


antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  ( 1 ) 
dumping  or  a  countervailable  subsidy, 
and  (2)  material  injury  to  the  domestic 
industry 

The  Department's  procedures  for  the 
conduct  of  sunset  re\iews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset"  I  Reviews  of 
Antidumping  and  Counten'ailing  Dutv 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16.  1998)  {"Sunset  Policv 
Bulletin"!. 

Background 

Initiation  of  Review 

In  accordance  with  19  CFR  351,218 
we  are  initiating  a  sunset  review  of  the 
following  suspended  investigation: 


DOC  case  No. 


ITC  case  No. 


Country 


Product 


A-201-820  1  731-TA-747     !  Mexico 


Fresh  Tomatoes 


Films,  Inlnrmatinn 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218j 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  >unset 
reviews,  case  history  information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Departments  sunset 
Internet  website  at  the  following 
acidress   http  '  la  ltd  doc.gov/sunset/. 

.Ml  submissions  in  this  sunset  review 
must  be  filed  in  art  ordance  with  the 
Department's  regulations  regarding 
format,  translation.  ser\'K:e.  and 
certification  of  documents  The^f•  rules 
can  be  found  at  19  CFR  351  30  1   Also, 
we  suggest  that  parties  check  thf 
Department  s  sunset  website  for  am 
updates  to  the  service  list  before  filing 
any  submissions  The  Department  will 
make  additions  to  andnr  deletmns  from 
the  service  list  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  this  re\  lew. 
Spc>cificallv.  the  Department  will  delete 
from  the  service  list  all  parties  that  do 
not  submit  a  substantne  response  to  the 
notice  of  initiation 


Because;  dc!adliiu!s  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  [larties  to  apply  for 
access  to  proprietarv  information  under 
administrative  proteciive  order  ("APO") 
immediatf'lv  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  re\iew.  The 
Departments  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary^  information  under  APO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  this  sunset  review  must 
respond  not  later  than  15  days  after  the 
datt'  of  publicatifui  in  the  Federal 
Register  rit  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
Thc!  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351  218(d)(l)(ii)  In  accxirdance 
with  the  Department  s  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic: 
interested  part\  b\  the  15-da\'  deadline, 
thc  Department  will  autcmiaticallv 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 


interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
not  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
foreign  and  domestic  parties.  Also,  note 
that  the  Department's  information 
requirements  are  distinct  from  the 
International  Trade  Commission's 
information  requirements.  Please 
consult  the  Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consult  the  Department's  regulations  at 
19  CFR  part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  prcjc:eedings  at  the 
Department. 


■  .A  riunihtT  of  jLirtifs  rommrntrd  that  these 
int'Tim-finai  rejjiildlions  prn\  uieH  insufficient  time 
fur  retiiittaU  to  siif)stanti\e  responses  to  h  notire  of 
inituition.  IHCKK  :i')l  21H(fiH-JII   .-Vs  provided  in  19 
t;KR  i.il  ;i02(t)l,  the  Oepitrtinent  will  lonsuier 
indi\  idual  requests  for  extension  of  thnt  fi\ e-dd\ 
ileaillme  hnsed  upon  h  sIiowuib  of  ijooii  i  .iiise. 
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This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)f)f  the  Act  and  19CFR  351.218(c) 

UaU'd:  September  25.  2001. 
Fanar  Shirzad. 

Assistant  Sfin'tarx  loi  Import 

Adniitiistrnlmn 

|FK  DiH  ,  ()1-24.'>((H  Fil 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-834] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  the  Republic  of  Korea:  Notice  of 
Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  fiommerce. 
ACTION:  Notice  of  Initiation  of  ('hanged 
Circumstances  Antidumping  Duly 
Administrative  Review. 


summary:  On  August  6.  2001.  the 
Department  of  Commerce 
("Department")  received  a  letter  on 
behalf  of  the  INI  Steel  Company  ("INI"), 
formerly  Inchon  Iron  and  Steel  Co.,  Ltd. 
("Inchon").  notif\ing  the  Department 
that  Inchon's  corporate  name  has 
changed  to  INI  Steel  Company  INI 
requests  that  the  Department  initiate  a 
changed  circumstance  administrative 
review  to  confirm  that  INI  is  the 
successor-in-interest  to  Inchon 
EFFECTIVE  DATE:  October  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Werner  or  Rick  lohnson.  Import 
Adminstration.  International  Trade 
Administration.  U.S.  Department  of 
Commerc;e.  14th  Street  and  (Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-2667  and  (202) 
482-3818,  respectively, 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  referent  es  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  (  "URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(2001). 

Background 

In  an  August  6,  2001,  letter  to  the 
Department.  INI  Steel  Company. 


formerly  Inchon  Iron  and  Steel  Co  .  Lt(i 
notified  the  Department  that  as  (jf 
August  1.  2001.  Inchon's  corporate 
name  had  changed  t(j  INI  Steel 
(j>mpany  INI  stated  that  its  owners, 
management  structure,  production 
faciliti(!s.  supplier  relationships  and 
customer  base  are  to  remain  unchanged 
and  unaffected  b\  the  adoption  of  the 
new  corporate  name.  INI  provided 
documentation  to  support  this  claim 
consisting  of:  the  minutf^  <■>[  Im  hon's 
luly  27.  2001  shareholdeiv    nu'^'ting 
where  the  name  change  was  appro\'ed; 
the  Inchon  District  Court's  official 
certification  of  the  name  change 
registered  on  luly  .31.  2001;  and  INl's 
Business  Registration  (;ertifi(  ate  issued 
on  August  1 .  2001  bv  the  Im  hi  m  Tax 
Office. 

Scope  of  the  Review 

F'nr  purposes  uf  this  (. hanged 
circumstances  re\-iew.  the  products 
c(i\  ered  are  certain  stainless  steel  sheet 
and  strip  in  coils  Stainless  steel  is  an 
alloy  steel  containing,  by  weight,  1.2 
percent  or  less  of  c:arbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements  The  subject 
sheet  and  strip  is  a  flat-rolled  produc  t  m 
coils  that  is  greater  than  9.5  mm  m 
width  and  less  than  4  75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  ma\  also  he  further  processed 
(e.g..  cold-rolled,  polished,  aiuminized 
coated,  etc)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  sm  h  [)ro(  essing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  subheadings:  7219.13.0031, 
7219  130051.  7219  13  ()()71 
7219.1300,81'.  7219.14  ()()3(), 
7219.14.0065,  7219.14.0090. 
7219.32  0005.  7219  32  0(120 
7219.32.0025,  7219  32  0()3,S, 
7219.32.0036,  7219.32.003H, 
7219  32.0042.  7219,32  0044 
7219.33.0005.  7219.33 0020. 
7219.330025.  7219  33  0035, 
7219.33.0036,  7219.330038. 
7219.33.0042,  7219.33.0044. 
7219.34.0005.  7219  340020. 
7219.34.0025.  7219  34  0030. 
7219.34.0035.  7219  35  0005, 
7219.35.0015.  7219  35  0030, 
7219  35,0035.  7219  900010. 

7219  900020.  7219  900025. 
7219,90,0060.  7219.90.0080. 

7220  12  1000.  7220.12.5000, 


Ihu  t,     h  .Ill-PS  to  the  HTSDS  numbers  in  2001. 
-:]'-)  I  .  oil         .;19.13.00S0.  7219.13.0070.  and 
7jm  1     01  mn  ,,,.  now  7219.13.0031.  7219,13.0051. 
7219.13,0071,  and  7219,13.0081.  respectively. 


"JJO  JO  1010,  7220.20.1015. 
~.20  :o  1060,  7220.20.1080. 
".JO  JO  HfK)5.  7220.20.6010. 

J    i    :n  6015.  7220.20.6060, 

.  .1!  .0  6080.  7220.20.7005. 
7220.20.7010.  7220.20.7015. 
7220.20.7060,  7220.20.7080. 
7220.20.8000,  7220.20.9030. 
7220.20.9060.  7220.90.0010, 
7220.90.0015,  7220  90,0060.  and 
7220.90.0080.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length.  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4,75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
furifier  \\  irked  than  cold-rolled  (cold- 
M  dm  <'d     in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 

0  JOti  mm  or  less,  containing,  by  weight. 

1  J  5  !i    14  'i  jiiTient  chromium,  and 

.  rtiii<  (I  ,«i  the  time  of  entr>'  to  be  used 
ill  ;tie  iiianuiacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS.  'Additional 

r  s  \iii."  iMi 

T)it  I )»  lirirtnit  nt  lias  determined  that 
I  ri.-.n  1  iiiSii  iial  specialty  stainless 
.stfi  i  piiidui  ti  are  also  excluded  from 
the  scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  value  steel  is  excluded  from 
this  review.  Flapper  valve  steel  is 
defined  as  stainless  steel  strip  in  coils 
containing,  by  weight,  between  0.37  and 
0.43  percent  carbon,  between  1.15  and 
1.35  percent  molybdenum,  and  between 
0.20  and  0.80  percent  manganese.  This 
steel  also  contains,  by  weight, 
phosphorus  of  0.025  percent  or  less, 
silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting.  with 
inclusion  controls  for  sulphide  of  no 
more  than  0  04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
in  '\M  I  I,  Jin  and  300  ksi,  yield  strength 
ut  iHtuitn  170  and  270  ksi.  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluaed  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
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suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm.  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catahiic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1,0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  fif 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0  05 
percent,  and  total  rare  earth  elements  of 
more  than  0  06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228  6  mm  or  less,  and  a  thickness 
between  0,127  and  1.270  mm  It  exhibits 
magnetic  remanence  between  9,000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  propnetan.  trade  names 
such  as  '  Arnokrome  III   '  -^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  x\merican  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  bv 
weight.  36  percent  nickel.  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displavs  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 


degrees  Celsius.  This  steel  is  most 
( ominonly  used  in  the  production  of 
heating  ribbons  for  cirruit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as    Gilphy  36."  ' 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review' 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  c:omprise.  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  bv  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0,787  mm.  and  in  widths  of  25.4 
mni.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currentK'  available  under 
proprietary  trade  names  such  as 
"Uurphvnox  17."  ■* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). '  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight.  0  5  to  0  7  percent  of 
molybdenum  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1,1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0,20  and 
0  30  pert  ent  ( opfier  and  between  0.20 
and  0,50  percent  cobalt  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo,"  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-12  and  contains,  by  weight, 
carbon  of  between  0,62  and  0.70 
percent,  silicon  of  between  0.20  and 
0  50  percent,  manganese  of  between 
0,45  and  0  80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0  020  percent.  This  steel 
has  a  (  arbidf'  liensitv  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GINS"  steel  The  third  specialty  steel 


''".^^nokJ^lmp  III'  is  d  traiieiiidrk  uf  the  Arnold 
EngineerinK  Oimpaiu 


'  "Gilphy  36"  is  a  trademark  of  Imphy.  S  .^, 
*"Durphynox  17"  is  a  trademark  of  Imphy.  .S.A, 
*This  list  of  uses  is  illustrative  and  providsd  for 
descriptive  purposes  only. 


has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  betw^een 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as.  for 
example,  "GIN6".'^ 

Initiation  of  Changed  Circumstance  AD 
Review 

At  the  request  of  INI,  and  in 
accordance  with  sections  751(b)(1)  of 
the  Act.  and  section  351.216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstance  review  of  stainless  steel 
sheet  and  strip  in  coils  from  Korea  to 
determine  whether  INI  is  the  successor- 
in-interest  to  Inchon  Iron  and  Steel,  Co., 
Ltd.  In  making  successor-in-interest 
determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See  e.g.,  Brass  Sheet  and 
Strip  from  Canada:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  57  FR  20460,  20461  (May  13, 
1992).  While  no  single  factor,  or 
combination  of  factors,  will  necessarily 
be  dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
company.  .See  e.g..  id.  and  Industrial 
Phosphoric  Acid  from  Israel:  Final 
Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (February  14, 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 
treat  the  new  company  as  the  successor- 
in-interest  to  the  predecessor. 

The  information  submitted  by  INI 
shows  changed  circumstances  sufficient 
to  warrant  a  review  under  19  CFR 
351.216.  We  will  publish  in  the  Federal 
Register  a  notice  of  preliminary  results 
of  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based 
and  a  description  of  any  action 


•■  "f;iN4  Mo."  "(;iN5'  and    G1N6  '  are  the 
proprietar\'  grades  of  Hitachi  Metals  America,  Ltd 
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proposed  based  on  those  results.  As  per 
351.221(b)(4).  interested  parties  will 
have  an  opportunity  to  comment.  The 
Department  will  issue  its  final  results  of 
review  in  accordance  with  the  time 
limitations  set  forth  in  19  CFR 
351.216(e).  All  written  comments  must 
be  submitted  to  the  Department  and 
served  on  all  interested  parties  on  the 
Department's  service  list  in  accordance 
w^ith  19  CFR  351. 303 

During  the  course  of  this  changed 
circumstances  review,  we  will  not 
change  any  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  change 
is  determined  to  be  warranted  pursuant 
to  the  final  results  of  this  review. 

This  notice  is  in  accordance  with 
section  751(b)(1)  of  the  Act  and  19  CFR 
351.216and  351.221. 

Dated;  September  24.  2001. 
Faryar  Shirzad. 

Assistant  Sccretan'  tor  Import 

Administration 

|FR  Doc.  01-2450,T  Filed  9-28-01:  8:4.=i  am! 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-841] 

Structural  Steel  Beams  from  the 
Republic  of  Korea:  Notice  of  initiation 
of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

agency:  Import  .Administration, 
international  Trade  Admini.stration. 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review. 


summary:  On  August  6,  2001.  the 
Department  of  Commerce 
{  "Department")  received  a  letter  on 
behalf  of  the  INI  Steel  Company  ("INr), 
formerly  Inchon  Iron  and  Steel  Co..  Ltd 
("Inchon"),  notifying  the  Department 
that  Inchon's  corporate  name  has 
changed  to  INI  Steel  Company.  INI 
requests  that  the  Department  initiate  a 
changed  circumstance  administrative 
review  to  confirm  that  INI  is  the 
successor-in-interest  to  Inchon. 
EFFECTIVE  DATE:  October  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Werner  or  Rick  Johnson.  Import 
Adminstration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N\V,  Washington,  DC  20230; 
telephone  (202)  482-2667  and  (202) 
482-3818.  respectively. 


SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  mdu  ated.  al! 
citations  to  the  statute  are  reierences  to 
the  provisions  effective  [anuary  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Art  of  1930  ('the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("U"R,\A").  In  addition. 
unless  otherwise  indicated,  all  citations 
to  the  Departments  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(2001) 

Background 

In  an  August  6.  2001 ,  letter  to  the 
Department.  INI  Steel  (Company, 
formerlv  Inchon  Iron  and  Steel  Co    Ltd 
notified  the  Department  that  as  of 
August  1.  2001.  Inchon's  corporate 
name  had  changed  to  INI  Steel 
Company.  INI  stated  that  its  owners, 
management  structure,  production 
facilities,  supplier  relationships  and 
customer  base  are  to  remain  unt  hanged 
and  unaffected  bv  the  adoption  of  the 
new  corporate  name  INI  pronded 
documentation  to  support  this  claim 
consisting  of:  the  minutes  of  Inchon's 
July  27,  2001  shareholders  meeting 
where  the  name  change  was  approved; 
the  Inchon  District  Court's  official 
certification  of  the  name  change 
registered  on  julv  31.  2001:  and  INIs 
Business  Registratiun  (Certificate  issued 
on  August  1.  2001  bv  the  Inchon  Tax 
Office. 

Scope  of  the  Review 

The  products  co\ered  b\  this  r('\  i»nv 
include  structural  steel  beams  that  an' 
doubl\-s\mnietri(  shapes,  uhethnr  hut- 
or  cold-rolled,  drawn,  extruded,  formed 
or  finished,  having  at  least  one 
dimension  of  at  least  80  mm  (3.2  inches 
or  more),  whether  of  carbon  or  alloy 
(other  than  stainless)  steel,  and  whether 
or  not  drilled,  punched,  notched, 
painted,  coated  or  clad  These  products 
include,  but  are  not  limited  to,  wide- 
flange  beams  I   \V"  shapes),  bearing 
piles  ("HP"  shapes),  standard  beams 
("S"  or  "I"  shapes),  and  M-shapes. 

.•\11  products  that  meet  the  [itnsical 
and  metallurgical  descriptions  prnvidcd 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded  The  following  products  are 
outside  andior  specifically  e\(  luded 
from  the  sc:ope  of  this  investigation 
structural  steel  beams  greater  than  400 
pounds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depth) 
(ner  40  inches 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  I'HTSUS")  al 


subheadings:  7216.32.0000. 
7216.33.0030.  7216.33.0060. 
7216  33  0090,  7216,50,0000, 
7216  61  0000,  7216,69.0000, 
7216.91.0000.  7216.99.0000. 
7228.70.3040.  7228.70.6000.  Although 
the  HTSUS  subjeadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise 
under  in\'e-;tigation  is  dispositive 

Initiation  of  (Changed  Cirrumstanie  AD 
Review 

At  tht'  rt'ijUHst  of  INI,  and  in 
accordance  with  sections  751(b)(1)  of 
the  Act,  and  §351,216  of  the 
Department's  regulations,  the 
Department  is  initiating  a  changed 
circumstance  review  of  stainless  steel 
sheet  and  strip  in  coils  from  Korea  to 
determine  whether  INI  is  the  successor- 
in-interest  to  Inchon  Iron  and  Steel,  Co., 
Ltd  In  making  successor-in-interest 
determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base  See  e.g..  Brass  Sheet  and 
Strip  from  Canada;  Final  Results  of 
Antidumping  Dutv  Administrative 
Rpvle\^.  57  FR  20460,  20461  (May  13, 
1992).  While  no  single  factor,  or 
combination  of  factors,  will  necessarily 
be  dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
company.  See  eg,  id.  and  Industrial 
Phosphoric  Acid  from  Israel;  Final 
Results  of  Changed  Circumstances 
Review.  59  FR  6944.  6945  (February  14. 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 
treat  the  new  company  as  the  successor- 
in-interest  to  the  predecessor. 

The  information  submitted  by  INI 
shows  changed  circumstances  sufficient 
to  warrant  a  review  under  19  CFR 
351.216.  We  will  publish  in  the  Fed.ral 
Register  a  notice  of  preliminan,'  results 
111  antidumping  duty  changed 
circumstances  review,  in  accordance 
with  19  CFR  351.221(b)(4)  and 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminar>'  results  are  based 
and  a  description  of  any  action 
proposed  based  on  those  results.  As  per 
351.221(b)(4),  interested  parties  will 
have  an  opportunity  to  comment  The 
Department  will  issue  its  final  results  of 
review  in  accordance  with  the  time 
limitations  set  forth  in  19  CFR 
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351.216(e|   All  written  comments  must 
be  submitted  to  the  Department  and 
sened  on  all  interested  parties  on  the 
Department's  ser\-ice  list  in  accordance 
with  19CFR  351.303. 

During  the  course  of  this  changed 
circumstances  review,  we  will  not 
change  anv  cash  deposit  instructions  on 
the  merchandise  subject  to  this  changed 
circumstances  review,  unless  a  change  it 
determined  to  be  warranted  pursuant  to 
the  final  results  of  this  review. 

This  notice  is  in  accordance  with 
section  751lb)(l)  of  the  Act  and  19  CFR 
351.216  and  351.221 

Dated:  September  24.  2001. 
Faryar  Shirzad.  , 

Assistant  S('(  retary  for  Import         I 

Administration 

;FR  Dq(    Ul-J4i06  Filed  '*-28-01;  8:45  am) 

BILUNG  C00€  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-58O-601] 


I 


Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  From  tt>e  Republic  of 
Korea:  Amended  Final  Results  and 
Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration 
Department  of  (^imimerce 

ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review. 

SUMMARY:  Wp  are  amending  our  final 
results  of  the  ^9^^  administrati\>' 
review  of  the  antidumping  dutv  order 
on  top-of-the-stove-stainless  steel 
cooking  ware  from  the  Republic  of 
Korea,  published  on  August  29.  2001 
(66  FR  45664).  to  reflect  the  correction 
of  ministerial  errors  made  in  the  final 
results.  This  correction  is  in  ace  ordance 
with  stK:tion  751(h)  of  the  Tariff  .\(  t  of 
1930.  as  amended  (the  A(t)  and  14  (  FK 
351.224  of  the  Department  s  regulations 
The  period  covered  by  these  amended 
final  results  of  review  is  lanuarv  1.  1449 
through  December  31,  1949 

EFFECTIVE  DATE:  October  1.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Paige  Rivas  or  Ron  Trentham.  AD.C;\D 
Enforcement.  Office  4.  Group  11.  Import 
Administration.  Internatumal  Tradf 
Administration.  I'.S  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave  .  N\V  .  Washington  DC  20230; 
telephone: (202)  482-0651  or  482-6320. 
respectivelv 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effpctive  [anuarv  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA)  In  addition. 
unless  othenvise  indicated,  all  citations 
to  thf  Department's  regulations  are  to  19 
C:FR  part  351  (2000). 

Background 

On  Februan-  23.  2001 .  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary  results  of  the 
1444  administrative  review  of  the 
antidumping  dut\-  order  on  top-of-the- 
stove  stainless  steel  cooking  ware  from 
the  Republic  of  Korea.  The  Department 
published  the  final  results  of  review  on 
.August  29,  2001    See  Top-nf-ttiP-Stove 
StainJess  Steel  Cooking  IV'are  From  the 
Republic  of  Korea:  Final  Results  and 
Rescission,  in  Part,  of  Antidumping 
f^utv  Administrative  Review.  66  FR 
45664  (August  29.  2001J  (finny  Results). 

On  August  30,  2001.  we  received 
timelv  allegations  from  Dong  Won  Metal 
Co..  Ltd.  (Dong  Won)  (a  respondent)  that 
the  Department  made  ministerial  errors 
in  the  final  results  of  review  regarding 
Dong  Won.  The  petitioner  did  not 
submit  anv  rumments  in  reply  to  these 
ministerial  ^'rror  allegations. 

Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  order  is  top-ofthe-stove 
stainless  steel  cookware  from  Korea. 
The  subject  merchandise  is  all  non- 
electric cooking  ware  of  stainless  steel 
which  mav  have  one  or  more  layers  of 
aluminum,  copper  or  c;arbon  steel  for 
more  even  heat  distribution.  The  subject 
merchandise  includes  skillets,  frying 
pans,  omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  .inij  fish 
poachers.  E.xcluded  from  the  scope  of 
the  order  are  stainless  steel  oven  ware 
and  stainless  steel  kitchen  ware.  The 
subject  merchanciise  is  i  urrently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7323.93.00  and  9604  00  00  The  HTS 
item  numbers  are  proviried  for 
convenience  and  (.ustoms  purposes 
oniv.  The  written  description  remains 
dispositive. 

The  Department  has  issued  several 
scope  clarifications  for  this  order.  The 
Department  found  that  certain  stainless 
steel  pasta  and  steamer  inserts  (63  FR 
41545.  August  4.  1998).  certain  stainless 
steel  eight-cup  coffee  percolators  (58  FR 


11209,  February  24.  1993),  and  certain 
stainless  steel  stock  pots  and  covers  are 
within  the  scope  of  the  order  (57  FR 
57420,  December  4,  1992).  Moreover,  as 
a  result  of  a  changed  circumstances 
review,  the  Department  revoked  the 
order  on  Korea  in  part  with  respect  to 
certain  stainless  steel  camping  ware  (1) 
made  of  single-ply  stainless  steel  having 
a  thickness  no  greater  than  6.0 
millimeters:  and  (2)  consisting  of  1.0. 
1.5.  and  2.0  quart  saucepans  without 
handles  and  with  lids  that  also  serve  as 
fry  pans  (62  FR  3662.  Januarv  24,  1997). 

Amendment  of  Final  Results 

Comment  1 

Dong  Won  states  that  the  model 
matching  programming  language  as 
applied  for  the  final  results  for  Dong 
\Von  fails  to  restrict  the  search  for 
similar  matches  to  products  with  the 
same  "product  type."  as  was  the 
Department's  clearly  stated  intent. 
According  to  Dong  Won.  as  currently 
written,  the  Departments  margin 
program  model  matching  methodology 
instead  allows  U.S.  models  to  be 
compared  to  third  country  models  of 
anv  body  type.  Dong  Won  urges  the 
Department  to  correct  this  significant 
ministerial  error. 

Department's  Position:  After  a  review 
of  Dong  Won's  allegation,  we  agree  with 
Dong  VVon  and  have  corrected  our 
model  match  program.  See  Calculation 
Memorandum  dated  September  24.  2001 
for  the  corrections. 

Comment  2 

Dong  Won  contends  that,  as  in  the 
preliminary  results,  the  Department's 
final  margin  program  contains  a  step  in 
which  the  weighted-average  third 
country  selling  expense  data  for 
matching  models  is  merged  with  Dong 
Won's  U.S.  sales  file.  According  to  Dong 
Won.  because  the  conversion  of  these 
expenses  is  done  with  a  "data  merge." 
the  Department's  SAS  program 
incorrectly  multiplies  the  won- 
denominated  third  country  selling 
expenses  by  the  exchange  rate  twice, 
thus  significantlv  understating  the  value 
of  DINLFTPT.  CREDITST.  D1RSEL2T, 
DINVCART,  and  PACKT  for  certain 
records. 

Dong  Won  points  out  that  this  .same 
clerical  error  was  addressed  in  its 
administrative  Case  Brief.  See  Letter 
from  Hogan  &  Hartson  to  the  U.S. 
Department  of  Commerce,  dated  March 
26.  2001.  According  to  Dong  VVon,  in 
response,  the  Department  indicated  in 
Comment  7  of  the  Issues  and  Decision 
Memorandum  for  the  Administrative 
Review  of  Top-of-the-Stove  Stainless 
Cooking  Ware  from  Korea:  Final  Results. 
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dated  August  22.  2001,  (Decision 
Memorandum)  that  it  agreed  with  Dong 
Won  and  that  it  believed  that  it 
corrected  for  this  error  in  the  process  of 
correcting  the  transposition  of  certain 
selling  expense  fields  as  outlined  in 
response  to  Comment  6  of  the  Decision 
Memorandum  Dong  Won  contends  that 
the  transposition  of  the  expense  fields 
did  not  correct  the  conversion  error  for 
the  reasons  discussed  above  and 
requests  that  the  Department  correct  this 
ministerial  error. 

Department's  Position:  We  agree  with 
Dong  Won  and  have  corrected  the 
programming  language  in  the  margin 
calculation  program.  See  Calculation 
Memorandum  for  the  programming 
changes. 

Amended  Final  Results 

As  a  result  of  our  review  and  the 
correction  of  the  ministerial  errors 
described  above,  we  have  determined 
that  the  margin  for  Dong  Won  is  13.30 
percent.  No  other  changes  have  been  to 
made  to  the  other  margins  published  in 
the  Final  Results. 

Assessment 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  for  Dong  Won  importer- 
specific  assessment  rates  based  on  the 
ratio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  importer- 
specific  sales  to  the  total  entered  value 
of  the  same  sales.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  antidumping  duties  on  that 
importers  entries  of  subject 
merchandise. 

Cash  Deposit  Requirements 

Upon  publication  of  this  notice  uf 
amended  final  results  of  these 
administrative  reviews  for  all  shipments 
of  top-of-stove  stainless  steel  cooking 
ware  from  Korea  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  publication  date  of  the  amended 
final  results  of  these  administrative 
reviews,  as  provided  by  section 
751(a)(1)  of  the  Act.  the  cash  deposit 
rate  for  Dong  Won  will  be  the  rate 
established  in  the  amended  final  results 
of  this  administrative  review.  No  other 
changes  have  been  made  tn  the  c:ash 
deposit  requirements  provided  in  the 
Final  Results. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 


with  sections  751(a)(1)  and  777!i)  i)f  the 
Act. 

Dated:  September  24.  21)01. 
Faryar  Shirzad, 

.■\ssistont  Sf'irctan,'  for  Import 

.■\dminjstration. 

|FK  U(K    01-24504  Filed  9-28-01;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-351-833.  C-1 22-84 1,  C-428-833.  C-274- 
805,  C-489-809] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Cart>on  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada.  Germany,  Trinidad  and 
Tobago,  and  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerrp 
SUMMARY:  The  Department  of  ( .ummerce 
is  initiating  counters  ailing  dut\ 
investigations  to  determine  whtMher 
manufacturers,  producers,  cir  expiTtcr'- 
of  carbon  alloy  steel  wire  rod  frnni 
Brazil.  Canada,  Germany,  Trini<i.id  and 
Tobago,  and  Turkey  rpceive 
countervailable  subsidies 
ACTION:  Initiation  of  Countervailing 
Duty  Investigations. 

EFFECTIVE  DATE:  (Vtober  1    2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Melani  Miller  (Brazil)  at  (202)  482- 
0116;  Sail V  Hastings  <ir  Craig  Matnev 
(Canada)  at  (202)  482-3464  or  (202) 
482-0588.  respectively:  Annika  OHarn 
or  Melanie  Brown  (Germanv'  at  (202) 
482-3798  or  (202) 482-4987. 
respectively:  Suresh  Maniam  (Trinidad 
and  Tobago)  at  (202)  482-0176;  and 
Jennifer  (ones  (Turkey)  at  (202)  482- 
4194;  Import  .Administration 
International  Trade  .AdniinistratMn 
U.S.  Department  of  (^ommert  e.  Room 
3099.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 

Initiation  of  Investigations 

The  .■\pplicabie  Statul^^  mui  Hfi^iilations 

L'nless  otherwise  indicated,  all 
citations  tn  the  statute  are  references  to 
thf  pro\isinns  effect ixc  lanuary  1,  1995, 
the  effective  date  ot  thi>  ameiidnient-- 
made  to  the  Tariff  Act  of  19,10  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act   In  addition,  unless 
otherwise  indicated,  all  i  itations  to  the 
Department  of  Commerce  s  (the 
"Department")  regulations  are 
references  to  the  provisions  codiiu'd  di 
19  CFR  part  351  (April  2000). 


Tbr  P''titi(ins 

On  August  31,  2001,  the  Department 
received  pptition'  filed  in  proper  form 
by  Co-Site  Kii  ';:    inc.,  GS  Industries. 
Keystone!     n      ,1  iied  Industries.  Inc. 
and  Nortli  >t.i!  ^tf  i  Texas,  Inc. 
(collectively,  the  petitioners).  The 
Department  received  various  additional 
information  to  support  the  petitions  on 
Septembers,  7.  12.  13,  18,  and  21,  2001 
In  addition  to  supporting  evidence, 
these  later  submissions  contained  new 
subsid\  rfileiJ,it:ons  not  included  in  the 
iritiuidl  (le!  it  1 1  ins  for  Germany.  Trinidad 
rinci  T  tiaijo,  and  Turkey. 

Till   pe'itn^ner';  did  not  file  these 
-uhn.is^inris  \\\'\,  \[i<   international 
Trade  (Commission  ("ITC")  until 
September  20.  2001  (for  Germany  and 
Turkey)  and  September  21,  2001  (for 
Brvi?il  Canada,  and  Trinidad  and 
T  tiiagoi  As  a  result,  while  we  have 
taken  mto  account  the  supporting 
information  contained  in  these 
submissions  in  these  initiations,  due  to 
the  lateness  of  the  filing  and  the 
resulting  lack  of  time  for  proper 
analysis,  we  have  not  addressed  any 
new  allegations  that  were  made. 
However,  we  intend  to  examine  these 
new  allegations  following  the  initiation. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  from  Brazil. 
Canada,  Germany,  Trinidad  and  Tobago, 
and  Turke\  r^f  ■■^ive  counter\ailable 
subsidi>  -  w  lUim  the  meaning  of  section 
"in  of  the  AiA.  and  that  such  imports 
.ire  niatenallv  injuring,  or  threatening 
ni,iteri,Hi  iniiir\  to.  an  industry  in  the 
1  nit'-d  ,St,ite. 

Ihe  ill  j  .iptment  finds  that  the 
petitmnerv  fil.  ,1  these  petitions  on 
hph.ilf   iftht    I   mestic  industry  because 
thev  are    i.tt  r-    ted  parties  as  defined  in 
sections  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support.  See  infra.  "Determination  of 
industry  Support  for  the  Petitions." 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.0  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel:  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel:  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
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steel  products  {i.f..  products  that 
contain  bv  weight  one  or  more  of  the 
following  elemfnts:  O.OJ  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus. 
mor'^  than  0  0.5  percent  of  selenium,  or 
more  than  0,01  percent  of  tellurium). 
.Ml  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specificallv  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213  9l'3O10.  7213.91.3090. 
7213.91  4510.  7213.91  4590. 
7213.91.6010,  7213,91  6090. 
7213  99.0031.  7213.990038, 
7213.99  0090,  7227,20,0010. 
7227  20.0090,  7227  90  6051  and 
7227  90  6058  of  the  HTSl'S   .Mthough 
the  HTSL".S  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

Conf^ultation^ 

Pursuant  to  section  702(bl(4){A)(ii)  of 
the  AcU  the  Department  invited 
representatives  of  the  Governments  of 
Brazil  (GOB   j.  Canada  ((;()(:•). 
Germany  ("GOG").  Trinidad  and  Tobago 
(  GOTT'l.  Turkey  ( "GRT"),  and  the 
European  Commission  ("EC")  for 
consultations  with  respect  to  the 
petitions  filed.  The  Department  held 
consultations  with  the  G(3TT  on 
September  ft  and  18,  2001;  the  GOB  cm 
September  1 3.  2001 ;  the  GRT  on 
September  13:  the  GOG  and  the  EC: 
together  on  September  18,  2001;  and  the 
GOC  on  September  21,  2001   The  points 
raised  in  the  consultations  are  described 
in  individual  country-specific 
consultation  memoranda  to  the  file 
dated  September  6,  13.  14.  19.  and  21. 
2001 ,  which  are  cm  file  in  the 
Departments  Clentral  Records  Unit. 
Room  B-<)99  of  the  main  Department  of 
Commerce  building  ('  CRU"). 

DftfTmi nation  of  Indu^tr.-  Support  for 
thp  Pftitinn 

•Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  when 
determining  the  degree  of  industry 
support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produc  e  the  domestic  like 
product  The  ITC,  which  is  responsible 
for  determining  vvhether  "the  domestic 
industry"  has  been  injured. 
must  also  determine  whal  constitutes  a 
domestic  like  prrnluct  in  order  to  define 
the  industry   While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory'  definition  regarding  the 
domestic  like  product  lsec:tion  771(10) 


of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contran,-  to  the  law . ' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle,"  Thus. 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation.  " 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petitions. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigations. 

The  petitions  cover  carbon  and 
certain  steel  wire  rod  as  defined  in  the 
"Scope  of  the  Investigations  '  section, 
above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioners'  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product:  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to.  the 
petition.  Finally,  section  732(c](4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic:  like  product. 
the  administering  agency  shall;  (i)  Poll 
the  industry  or  relv  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
recjuired  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 


I  Sff  Algnma  Steel  Corp.  Lid  .  v  United  States. 
b8H  F  Supp.  639.  M2-J4  (CU  1988):  High 
Information  Content  Flat  Panel  Disp/ov's  and 
Pisplav  Class  from  Japan:  Final  Determination. 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  duly  16,  1991). 


In  this  case,  the  Department  has 
determined  that  the  petitions  (and 
subsequent  amendments)  contain 
adequate  evidence  of  industry'  support: 
therefore,  polling  is  unnecessary.  See 
Attachment  1  to  the  Initiation  Checklists 
for  each  countr\'  dated  September  24, 
2001  {•■Initiation  Checklist").  To 
estimate  total  domestic  production  of 
steel  wire  rod.  the  petitioners  relied  on 
data  compiled  by  the  ITC-  adjusted 
upward  by  five  percent  to  include  an 
estimate  of  production  of  products 
excluded  bv  Presidential  Proclamation 
7273,  In  a  letter  dated  September  7. 
2001.  the  petitioners'  provided  support 
for  the  five  percent  adjustment  in  the 
form  of  an  affidavit  from  an  industry 
representative  familiar  with  the 
excluded  products. 

On  September  14.  2001.  the 
Department  received  comments 
regarding  industry  support  from  Ispat- 
Sicibec  Inc..  a  Canadian  producer  of 
steel  wire  rod.  The  petitioners 
responded  to  these  comments  in  a  letter 
to  the  Department  dated  September  18. 
2001.  Further,  on  September  21.  2001. 
the  petitioners  submitted  a  letter  adding 
the  support  of  Nucor  Corp..  a  domestic 
producer  of  steel  wire  rod.  for  the 
petitions. 

The  Department  has  reviewed  the 
comments  of  Ispat-Sidbec  and  the 
petiticmers.  In  order  to  estimate 
production  for  the  domestic  industry  as 
defined  for  purposes  of  this  case,  the 
Department  has  relied  upon  not  only  the 
petitions  and  amendments  thereto,  hut 
also  upon  "other  information"  it 
obtained  through  research  and 
described  in  Attachment  I  of  the 
Initiation  Checklist.  Based  on 
information  from  these  sources,  the 
Department  determined,  pursuant  to 
section  732(c)(4)(D),  that  there  is 
support  for  the  petitions  as  required  by 
subparagraph  (A).  Specifically,  the 
Department  made  the  following 
determinations.  For  Brazil.  Canada. 
Qirmany.  Trinidad  and  Tobago,  and 
Turkey  the  petitioners  established 
industry  support  representing  over  50 
percent  of  total  produc:tion  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petitions  account  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
are  met.  Furthermore,  because  the 
Department  received  no  opposition  to 
the  petitions,  the  domestic  producers  or 
workers  who  support  the  petitions 
account  for  more  than  50  percent  of  the 
production  of  the  dome.stic  like  product 


•'  Certain  Steel  Wirr  l^mi   \n\    No.  T.^-204-06. 
Final  Staff  Ki'pnrt,  1  ,.1)1.-  Il-J  ,it  11-4. 
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produced  by  that  pfirtion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petitions  Thus,  the  requirements  (if 
section  732{c)(4)(.'\)(ii)  are  also  met. 
Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  in(lustr\' 
within  the  meaning  of  section  732(b)llJ 
of  the  .^ct.  Sep  Initiation  Checklist. 

Injur.'  Test 

Because  Brazil,  Canada.  Germany. 
Trinidad  and  Tobago,  and  Turkey  are 
ea<:h  a  "Subsidies  Agreement  Country" 
within  the  meaning  of  section  701(b)  of 
the  Act.  section  701  (a)(2)  of  the  Act 
applies  to  these  investigations. 
.-Xccordingh'.  the  ITC'  must  det(irniine 
whether  imports  of  the  subject 
merchandise  from  Brazil.  Canada. 
Germain'.  Trmidad  and  Tobago,  .ind 
Turke\  materially  iniure.  or  ihrtMten 
materia!  injurv  to.  a  l'..S.  industr\ . 

Allegations  and  Evidence  of  Mct'Tuil 
Infun'  and  Cniisntinn 

The  petitions  allege  that  the  I'.S 
industr\  produe  ing  the  liomestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  c  umulated 
imports  of  the  subject  merihandise.  The 
p(>titioners  contend  that  the  industry's 
injured  condition  is  evident  in  the 
sttignation  of  I'.S.  producers'  sales 
volumes  and  profits,  the  decline  of  their 
capac  ity  utilization,  the  increase  of  U.S. 
imcntories.  and  closures  of  I'S 
[iroduction  facilities  The  al!egation>  of 
injur\  and  causation  are  supported  h\ 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information   We  ha\e  assessed 
the  allegations  and  -supporting  e\  idence 
regarding  material  injury  and  c:ausation. 
and  ha\e  determined  that  the>e 
allegations  are  properh  supported  b\ 
accurate  and  adequate  e\  idence  and 
meet  the  statutory  requirements  for 
initiation  [see  Injury  Allegation  section 
t)f  the  Initiation  (Jiecklist  for  each 
individual  countrv),  In  accordance  with 
section  771(7)(G)('ii)(IIi)  of  the  Act. 
which  pro\ides  an  e.xception  to  the 
mandator)  i:umulation  provision  for 
imports  from  any  countrv  designated  as 
a  beneficiarv  country  under  the 
Caribbean  Basin  Economic  Re((iver\ 
Act.  we  have  considered  the  petitioners' 
allegation  of  injury  with  respect  to 
Trinidad  and  Tobago  independent  of  the 
allegations  for  eac:h  of  the  remaining 
countries  named  in  the  petition  and 
found  that  the  information  provided 
satisfies  the  requirements  {see  Injury 
Allegation  section  of  the  Initiation 
Checklist  for  Trmidad  and  Tobago). 


Allegations  of  Suhsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  counter\'ailing 
duty  proceeding  whenever  an  interested 
party  files  a  petit nm  '«i!  behalf  of  an 
industry,  that  fl )  alleges  the  elements 
necessarv  for  an  imposition  of  a  dut\' 
under  section  70Ua),  and  (2)  is 
accompanied  bv  information  reasonably 
available  to  ihf  petitioners  supporting 
the  allegation^. 

Initiation  of  Counten'ailing  Duty 
Investigations 

The  De[iartmfnt  has  examined  the 
c:ounler\\iiling  (iiii\  petitions  on  carbon 
and  certain  allo\  steel  wire  rod  from 
Brazil.  Canada.  Germany.  Trinidad  and 
Tobago,  and  Turkev  and  found  that  they 
complv  with  the  recjuirements  of  section 
702(b)  of  the  Ac:t  Therefore,  in 
accordance  with  .section  702(b)  of  the 
Act.  we  are  initiating  a  counter\ailing 
dut\  in\estigation  in  each  countr\'  to 
determine  whether  manufacturers, 
producers,  or  exporters  of  carbon  and 
certain  alloy  steel  wire  rod  from  Brazil, 
Canada.  Cierinanx    Trinidad  and  Tobago, 
and  Turke\  ler  eive  counter\'ailable 
subsidies  [see  Initiation  Checklist  for 
each  country). 

Brazil 

A  Eqalt\^vo^thiness  and 

Creditivnrthmess 

The  petitioners  allege  that  both  Usina 
Siderurgica  da  Bahia  S.A.  ("Usiba")  and 
Caa  Siderurgica  do  Nordeste 
I  "Cosinor"),  whic  h  were  sold  to  the 
Gerdau  C,rnu[i  m  I'*8M  ,tiid  1991. 
respec  tivel\ ,  were  lioth  unequityworthy 
anci  uncTedilwortlu  during  the  time 
periods  19Hti  thr.iuuh  i')89and  1986 
through  199;.  revpei  tively.  With  respect 
to  Usiha.  the  petitioners  allege  that 
Usiba  ne\ er  e.uneii  .i  profit  prior  to  its 
sale  to  the  derdau  (.roup  in  1989  and 
continued  to  incur  losses  after  its  sale. 
The  petitioners  point  to  several  articles 
published  in  various  publications  in 
which  Usiba's  poor  financial  condition 
during  the  period  198ti  through  1989 
was  discussed.  Because  of  its  financial 
condition,  the  petitioners  contend  that 
Usiba  could  not  have  attracted  private 
capital  during  this  period.  With  respect 
to  C'osinor.  the  petitioners  state  that  the 
GOB  allegedK  converted  a  significant 
amount  of  Cosinor's  debt  into  equity  in 
1988  and  then  erased  additional  Cosinor 
df^bt  in  1991    Moreover  the  j)etitioners 
state  that  the  CtOB  poured  millions  of 
dollars  into  ('osinor  during  the  period 
198fi  through  1991.  which  shows  that 
Cosinor  was  unable  to  repav  its  debts  to 
the  tiOB  and  that  (  osinor  was  m  such 
poor  financial  t  (Miditmn  th.it  it  could 


not  have  attracted  private  capital  during 
this  period. 

We  find  that  the  petitioners  have 
established  a  reasonable  basis  to  believe 
or  suspect  that  Usiba  was 
unequityworthy  and  uncreditworthy  in 
1988,  the  only  year  in  which  the 
petitioners  have  alleged  a  related 
program  with  respect  to  Usiba.  With 
respect  to  Cosinor.  as  noted  below  in  the 
Brazil  "Programs"  section,  we  are  not 
initiating  an  investigation  of  the  single 
program  involving  Cosinor  during  the 
years  1986  through  1991.  Thus,  we  are 
not  initiating  an  investigation  of 
Cosinor's  equityworthiness  and 
creditworthiness  in  these  years. 

B.  Change  in  Chx'nership 

The  petitioners  allege  that  both  Usiba 
and  Cosinor  received  non-recurring 
grants  prior  to  changes  in  their 
ownership  and  that,  after  the  changes  in 
ownership,  the  Gerdau  Group  is.  for  all 
intents  and  purposes,  the  same 
"person"  as  Usiba  and  Cosinor. 
respectively.  Consequently,  according  to 
the  petitioners,  consistent  with  the 
Department's  recent  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  in  Acciai  Speciali  Temi  S.p.A. 
V.  United  States,  et  al..  fCt.  No.  99-06- 
00364]  (December  19.  2000)  (".457 
Remand  Redetermination"),  the  past 
countervailable  subsidies  received  by 
Usiba  and  Cosinor  continue  to  be 
countervailable  after  the  changes  in 
ownership.  Therefore,  the  petitioners 
request,  consistent  with  the 
methodology  in  the  AST  Remand 
Redetermination,  that  all  non-recurring 
subsidies  provided  to  Usiba  and  Cosinor 
be  attributed  in  full  to  the  Gerdau 
Group. 

We  will  examine  this  issue  m  the 
course  of  the  investigation  to  determine 
whether  any  non-recurring  subsidies 
provided  to  Usiba  should  be  attributed 
to  Gerdau.  We  will  not  examine  this 
issue  with  respect  to  Cosinor,  however, 
because,  as  noted  above,  we  are  not 
investigating  any  programs  specifically 
related  to  Cosinor. 

C  Programs 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Brazil: 
1 .  Programs  offered  by  the  National 

Bank  for  Economic  and  Social 

Development  (  "BWDES") 

a.  Programa  de  Modernizacao  da 
Siderurgia  Brasiliera — Fund  for  the 
Modernization  of  the  Steel  Industr>- 

b.  Financing  for  the  Acquisition  or 
Lease  of  Machinery  and  Equipment 
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through  the  Special  A^*'n(\  fir 
industrial  Financing 
c:  BNDES  Expcirt  Financing 

2.  Prngrama  de  Financiamento  as 

Exportaroes 

3.  Exemption  of  Import  Duties,  the 

Industrial  Products  Tax  ("IPI").  the 
Merchandise  Clircuiation  Tax 
(  "ICMS").  and  the  Merchant  Marine 
Rentnval  Tax  on  the  Imports  of 
Sparf^  Parts  and  Machinery' 

4.  Tax  In(  entives  Provided  bv  Amazon 

Region  Development  Authority  and 
the  Northeast  Region  Development 
Authoritv 

5.  Amazonia  Investmf'nt  Fund  and 

Northeast  Investmf^nt  Fund  Tax 
Subsidies 
6  Constitutional  Funds  for  Financing 
Productive  Sectors  in  the  Northeast, 
North,  and  Midwest  Regions 
I  Fundus  Constitucionais  de 
Financiamento  do  Nordeste,  do 
Norte,  e  do  Centro-Oeste) 

7.  Fiscal  Incentives  for  Regional 

Development  (Provisional  Med>ure 
No^  1532  of  Dec.  18.  19q6) 

8.  .Accelerated  Depreciation 

9.  Exemption  of  Urban  Building  and 

Land  Tax 

10.  Gerdau 

a.  Equity  Infusions  and  Debt 
Forgiveness  Provided  to  Usina 
Siderurgica  da  Bahia  S..\  During 
the  Period  1986  through  1989 

b.  BNDES  Financing  for  the 
Acquisition  of  .-Krominas 

11.  Belgo-Mineira 

a.  BNDES  Financing  for  the 
Acquisition  of  Mendes  Junior 
Siderurgia  S..^ 

b.  BNDES  Financing  fur  the^ 
Acquisition  of  Dedini  Siderurgicia 
de  Piracicaba 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
Brazil; 

1.  Rebate  of  ICMS  Oedit  for  Inputs 
Consumed  m  the  Production  of 
Exported  Products 

The  ICMS  is  a  state-government 
value-added  tax  (  A'AT'  i  applicable  to 
both  imports  and  domestic  products. 
According  to  the  petitioners,  the  ICMS 
tax  is  calculated  on  a  monthly  basis,  and 
isha.sed  tin  the  total  monthly  ICMS  tax 
liabilitv  for  domestic  sales  (as  export 
sales  are  exempt)  minus  monthly  tax 
credits  from  ICMS  taxes  embedded  in 
the  purchase  price  (jf  inputs  consumed 
for  all  products  (domestic  and  export) 
The  petitioners  allege  that  the  offset  is 
counters  ailable  because  the  tax 
exemption  for  exports  an<i  the  tax 
credits  for  inputs  used  in  the  exported 
product  exceed  the  ICMS  paid  on 


domestic  sales.  The  alleged  benefit 
would  be  the  amount  of  the  ICMS  tax 
creditable  to  inputs  consumed  in  the 
manufacture  of  exported  products 

We  are  not  including  this  program  in 
our  investigation.  As  described  by  the 
petitioners,  this  program  does  no  more 
than  provide  a  rebate  of  a  VAT  tax 
collected  on  inputs  to  exported 
products.  The  fact  that  this  rebate  is 
effected  as  a  credit  in  calculating  the 
amount  of  VAT  tax  owed  on  domestic 
sales  does  not  necessarily  result  in  an 
excessive  remission  of  indirect  taxes 
pursuant  to  19  CFR  351.517(al  of  the 
Department's  regulations. 

2.  Rebate  of  the  IPl  Credit  on  Inputs 
Consumed  in  the  Production  of 
Exported  Products 

The  petition  states  that  the  IPI  is  a 
federal  VAT  tax  levied  on  most 
domestic  and  imported  manufactured 
products.  Exports  are  exempt  from  the 
IP!  tax.  According  to  the  petitioners,  an 
Il'l  tax  credit  is  created  in  the  amount 
of  the  IPI  assessed  on  inputs  used  to 
produce  goods  sold  in  both  the  domestic 
and  export  markets.  The  IPI  tax. 
however,  is  assessed  only  on  products 
sold  in  the  domestic  market  because 
export  sales  are  exempt.  Thus,  the  credit 
generated  from  th«'  purchases  of  inputs 
for  both  domestic  and  export  products 
exceeds  the  actual  IPI  tax  paid  on 
domestic  sales  of  merchandise,  leaving 
companies  with  excess  IPI  tax  credits 
Therefore,  the  benefit  would  be  the 
amount  of  the  IPI  tax  creditable  to 
inputs  consumed  in  the  manufacture  of 
the  exported  product 

We  are  not  including  this  program  in 
our  investigation.  As  described  by  the 
petitioners,  this  program  does  no  more 
than  provide  a  rebate  of  a  VAT  tax 
collected  on  inputs  to  expcjrted 
products  The  fact  that  this  rebate  is 
effected  as  a  credit  in  calculating  the 
amount  of  VAT  tax  owed  on  domestic 
sales  does  not  necessarily  result  in  an 
excessive  remission  of  indirect  taxes 
pursuant  to  19  CFR  351  517(a)  of  the 
Department's  regulations 

3.  Exemption  of  Exports  From  the  Social 

Integration  Program  ("PIS")  and  Social 
Contribution  of  Billings  ("COFINS") 

Under  PIS.  firms  make  contributions 
on  a  monthh'  basis  to  create  a  social 
fund  for  t>mplovees.  ClOFINvS  is  a  federal 
social  financing  program  which  is  used 
to  Finance  social  sec  urity  expenses.  The 
petitioners  contend  that,  in  past 
antidumping  dutv  investigations,  the 
Department  determined  that  these  taxes 
are  "levied  cm  total  re\enues  (except  for 
export  revenues),  and  thus  the  taxes  are 
direct,  similar  to  taxes  on  prtjfit  or 
wages." 


Within  the  context  of  a  countervailing 
duty  proceeding,  taxes  im  revenues  such 
as  PIS  and  COFINS  would  generally  be 
considered  indirect  taxes.  (See  19  CFR 
351.102(b)  of  the  Department  s 
regulations  for  the  definition  of  an 
indirect  tax.)  In  the  case  of  these 
particular  taxes,  the  Department's 
regulations  at  19  CFR  351.517(a)  state 
that  a  benefit  exists  to  the  extent  that  the 
amount  remitted  or  exempted  exceeds 
the  amount  levied.  There  is  no 
information  in  this  instance  of  any 
excessive  remission.  Thus,  we  are  not 
including  this  allegation  in  our 
investigation. 

4.  Rebate  of  PIS  and  COFINS  Taxes  on 
Inputs  Used  for  Exporting  Products 

Through  this  program,  the  PIS  and 
COFINS  contributions  assessed  on  the 
purchase  of  raw  materials,  intermediate 
products,  and  packing  materials  used  in 
the  production  of  exports  can  be 
claimed  as  an  advance  IPI  credit. 
Companies  may  request  a  cash  refund 
from  the  GOB  if  the  amount  of  the 
advance  IPI  credit  exceeds  the  amounts 
paid  by  the  company  for  certain  federal 
taxes  and  contributions. 

Based  on  the  petitioners'  description 
of  this  program,  noted  above,  it  appears 
to  be  a  rebate  of  indirect  taxes  levied  on 
inputs  to  export  products.  The 
petitioners'  evidence  does  not  indicate 
that  the  rebate  is  excessive.  Therefore, 
we  find  no  basis  to  call  this  program  an 
export  subsidy,  and  we  are  not 
including  this  program  in  our 
investigation. 

5.  Investment  Incentives  Provided  by 
the  Government  of  Minas  Gerais  to  the 
Steel  Industry 

The  petition  alleges  that  funding 
provided  by  the  Brazilian  state 
Government  of  Minas  Gerais  ("GOM") 
through  the  Program  for  Industrial  and 
Agroindustrial  Integration  and 
Diversification  and  the  Program  to 
Induce  Industrial  Modernization  is 
countervailable.  The  petitioners  contend 
that  this  program  is  de  facto  specific  to 
the  steel  industry  because,  based  on  the 
prominence  of  the  steel  industry  in 
Minas  Gerais,  steel  production  in  the 
region  receives  a  disproportionately 
large  amount  of  the  funding  provided 
through  these  programs. 

According  to  the  same  GOM  web  site 
cited  by  the  petitioners,  the  steel 
industry  appears  to  be  one  of  several 
prominent  industries  in  Minas  Gerais. 
Thus,  although  steel  may  be  a  large 
industry,  there  are  also  many  other 
industries  that  appear  to  play  a  large 
role  in  the  economy  of  Minas  Gerais, 
Therefore,  there  is  insufficient 
information  to  show  that  steel 
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production  in  the  region  receives  a 
disprf)por1if)nately  large  amount  of  thf 
funding  provided  through  the*;"' 
programs,  Bec:ause  of  this,  we  are  not 
including  these  programs  in  our 
investigation. 

6.  Discounted  Natural  Gas  F-'rnni 
Petrohras 

The  petition  alleges  that  Belgo- 
Mineira.  as  well  as  possibly  other 
Brazilian  wire  rod  producers,  purchase 
disc:ounted  natural  gas  from  Petrohras. 
Brazil's  state  oil  company. 

There  is  no  information  that  any 
producer  other  than  Belgo-Mineira 
signed  an  intention  protoct)l  with 
Petrobas  to  purchase  discounted  natural 
gas.  Furthermore,  as  the  intention 
protocol  between  Belgo-Mineira  and 
Petrohras  was  not  signed  until 
December  2000.  there  is  no  evidence 
that  there  was  any  financial 
contribution  made  to  Belgo-Mineira 
during  2000.  Therefore,  we  are  not 
including  this  program  in  our 
investigation. 

7.  Debt-to-Equity  Conversion.  Equitv 
Infusions,  and/or  Debt  Forgiveness 
Provided  to  Cosinor  During  the  Period 
1986  Through  1991 

The  petition  alleges  that  the  GOB  did 
not  act  like  a  rational  private  investor 
when  it  made  various  investments  in 
Gosinor  during  the  time  period  1988 
through  1991.  The  petitioners  argue  that 
in  order  to  .    ike  steel  firms  in  general 
more    privatizable."  the  GOB  spent 
millions  upgrading  and  refurbishing 
these  mills.  It  then  sold  the  steel  mills 
for  much  less  than  it  invested.  The 
petitioners  allege  that  this  made  the 
GCJB's  investments  inconsistent  with 
those  of  a  rational  private  investor. 

There  is  no  information  that  Cosinor 
was  in  a  poor  financial  condition  at  the 
time  any  of  these  investments  were 
made.  Although  the  petitioner  has 
provided  information  with  respect  to 
actions  taken  by  the  GOB  to  make 
government  firn^  more  "privatizable.  " 
there  is  no  specific  information  relating 
to  the  state  of  Cosinor's  financial 
condition.  Moreover,  with  respect  to  the 
1991  debt  forgiveness,  the  petitioners 
have  provided  no  information  that  this 
debt  forgiveness  was  part  of  a  debt-to- 
equity  conversion.  Therefore,  because 
there  is  no  evidence  that  Cosinor 
specifically  was  in  poor  financial 
condition,  we  have  no  evidence  that  a 
reasonable  private  investor  would  not 
have  invested  in  Cosinor.  Moreover,  the 
petitioners  have  not  provided  evidence 
in  support  of  its  benefit  allegation  with 
respect  to  the  alleged  debt  forgiveness. 
Thus,  we  do  not  recommend  initiating 
an  investigation  of  these  transactions. 


Canada 

A  Equit\-\\nrthinessand 

Crfrlitwiirthiness 

The  petitioners  have  identified  three 
producers  of  carbon  steel  wire  rod  in 
Canada:  .Sidbec-Dosco  (Ispat)  Inc. 
("Ispat-Sidbec).  Stelco  Inc.  ("Stelco"), 
and  l\ac(j  Inc.  ("Ivaco"). 

The  petitioners  allege  that,  consistent 
with  our  previous  findings  in  Steel  Wire 
Rod  from  Canada.  62  FR  54972  (October 
22.  1997)  {■■Canadian  Wire  Rod"),  the 
Department  should  continue  to  find 
Sidbo'  Cosco  Limited  ('Sidbec-Dosco"), 
ihe  predecessor  to  Isapt-Sidbec. 
unequityworth\  from  1983  through 
1992.  The  petitioners  note  that  in 
Canadian  Wire  Rod.  the  Department 
initiated  an  unequityworthv 
investigation  on  .Sidbec-Dosco  for  the 
\ears  alleged  in  this  in\-estigati(in   but 
made  a  final  determinaliuri  of 
unequityworthiness  only  for  1988 
because  that  was  the  only  \ear  in  which 
we  determined  that  a  c:ountervdilable 
equity  infusion  was  made  Based  on  our 
previous  initiation  of  an 
equityworthiness  inquiry  for  Sidbec- 
Dosco,  if  in  the  course  of  this 
investigation  we  disc nver  that  Sidbec- 
Dosco  received  equity  infusions  in  any 
year  during  the  period  from  1983 
through  1992.  we  will  investigate 
whether  it  was  unequitvworthv  in  that 
year. 

In  addition,  the  petitioners  allege  that 
all  three  producers  were  uncreditwiirth\ 
at  various  times,  (^insistent  with 
Canadian  W'lrv  Rod.  the  petitioners 
request  that  the  Department  c  ontinue  to 
find  Sidbec-Dosco  uncreditworthv  from 
1983  through  1992,  Furthermore, 
because  of  a  lack  of  public  information 
regarding  the  current  owner.  Ispat- 
Sidbec.  the  petitioners  request  that  the 
Department  assess  the  cireditworthiness 
of  Ispat-Sidbec  from  1992  through  2000. 
Based  on  our  previous  finding  of 
uncreditworthiness  for  Sidbec-Dosco,  if 
in  the  course  of  this  investigation  we 
discover  that  Sidbec-Dosco  received  any 
non-recurring  subsidies,  loans,  or  loan 
guarantees  in  anv  vear  during  the  period 
from  1983  through  1992.  we  will 
investigate  whether  it  was 
uncreditworthy  in  that  year  Huuever. 
because  the  petitioners  have  provided 
no  support  for  their  aliegatino  nf 
uncreditworthiness  for  Ispat-Sidbec 
f<Rm  1992  through  2000.  we  will  not 
examine  its  creditworthiness 

In  addition,  the  petitioners  allege  that 
Stelco  was  uncreditworthv  from  19HH 
through  1994  and  that  Ivaco  was 
uncreditworthy  from  1989  through 
1998.  However,  as  stated  below  and  in 
the  Initiation  (Checklist  for  (Canada. 
because  we  are  not  initiatmt;  on  any 


programs  with  respect  to  Stelco  or  Ivaco 
within  the  alleged  years,  we  do  not  need 
to  investigate  the  creditworthiness  for 
these  two  companies. 

B.  Change  in  Ownership 

The  petitioners  allege  that  Sidbec- 
Dosco  received  non-recurring  grants 
prior  to  its  change  in  ownership  and 
that,  after  the  change  in  ownership, 
Ispat-Sidbec  is,  for  all  intents  and 
purposes,  the  "same  person"  as  Sidbec- 
Dosco.  Consequently,  according  to  the 
petitioners,  consistent  with  the 
Department's  recent  AST  Remand 
Redetermination,  the  past 
countervailable  subsidies  received  by 
Sidbec-Dosco  continue  to  be 
countervailable  after  the  changes  in 
ownership.  Therefore,  the  petitioners 
request,  consistent  with  the 
methodology  in  the  AST  Remand 
Redetermination,  that  all  non-recurring 
subsidies  provided  to  Sidbec-Dosco  be 
attributed  in  full  to  Ispat-Sidbec. 

We  will  examine  this  issue  in  the 
course  of  the  investigation  to  determine 
whether  non-recurring  subsidies 
provided  to  Sidbec-Dosco  should  be 
attributed  to  Ispat-Sidbec. 

C  Programs 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Canada. 
1.  1988  Conversion  of  Sidbec-Dosco's 

Debt  into  Sidbec  Capital  Stock 
2  1984  through  1992  Government  of 

Quebec  Grants  to  Sidbec-Dosco 
3.  Tax  Credit  for  Mining  Incentives  for 

Stelco 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
Canada: 

1 .  Provision  of  Electricity  for  Less  Than 
.adequate  Remuneration  for  Stelco 

The  petition  states  that  Ontario 
Hvdro's  agreement  with  Stelco  to  not 
increase  electricity  costs  fcjr  Stelco, 
which  is  described  in  Stel<  o's  1994 
annual  report,  is  a  cofinter\ailable 
benefit.  The  petitioners  argcie  that, 
because  energy  costs  have  •  scalated  in 
recent  years  and  the  wire  rod  industry 
is  highly  energy-intensive,  Ontario 
Hvdro's  commitment  to  lock  rates  in  for 
Stelco  indicates  that  Ontario  Hydro  is 
receiving  less  than  adequate 
remuneration  for  the  provision  of 
electricity.  The  petitioners  contend  that 
this  1994  agreement  shows  that  the 
Canadian  government  has  a  history  of 
providing  discounted  rates. 
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We  are  not  investigating  this 
allegation  because  the  petitioners  have 
not  provided  evidence  to  support  thfMr 
claims  of  specificity  and  benefit   Even 
assuming  that  Stelcos  rates  did  not 
increase,  that  does  not  provide  a  basis 
for  speculating  that  others'  rates  did 
rise  The  benefit  claim,  too.  is  based  on 
speculation.  Finally,  we  find  no  basis  to 
ascribe  the  behavior  of  Hvdro  Quebec  to 
Ontario  Hydro, 

2.  Federal  and  Provincial  Government 
Assistance  for  Plant  Modernization 
Under  SDI  or  Other  Government 
Programs 

Ivaco  reported  in  its  1999  financial 
statement  that  it  underwent  a  CS65 
million  modernization  program.  The 
petitioners  contend  that,  because  the 
Department  found  that  Ivaco  received 
grants  from  a  Government  of  Quebec 
("GOQ")  agency  in  Canadian  Wire  Rod 
to  assist  with  modernization,  it  is  likely 
that  Ivaco  also  received  such  grants  or 
loans  for  the  1999  modernization  Th^' 
petitioners  also  state  that  Stelco  has 
undertaken  new  expansion  projects 
which  have  likely  benefitted  from  this 
tvpe  of  assistance  it  could  not  Have 
afforded  on  its  own  Finally,  the 
petitioners  allege  that  Ispat-Sidbec 
likelv  also  received  such  funds  because 
it  is  located  in  an  area  that  has 
traditionally  benefitted  from  such 
projects  and  it  could  not  have  afford^ci 
such  projects  on  its  own 

The  petitioners  have  not  provided  any 
information  evidencing  that  any  of  these 
companies  actually  received  a  financial 
contribution  or  a  benefit  from  anv 
Canadian  governmental  entity  for  plant 
modernization  and  associated  pr(igrams 
Therefore,  we  are  not  initiating  an 
investigation  of  this  allegation 

3,  McGill  University  Research  and 
Development  Services  and  Prodiu  tioii 
Assets  Provided  to  Ivaco 

Ivaco  reported  in  its  1999  financial 
statement  that  it  participated  in  joint 
research  work  with  McGill  Univprsit\  in 
1999.  The  petitioners  note  that  McGill's 
web  site  states  that  the  largest  sourc  e  of 
funding  for  McGill  is  grants  from  the 
GOQ,  Thus,  the  petitioners  contend  that 
McGill  is  a  quasi-government  agency. 
and  is  providing  a  countervailable 
benefit  to  Ivaco  by  wav  of  the  provisinn 
of  goods  and  services  for  l^ss  than 
adequate  remuneration  in  the  form  of 
free  research  and  assets 

In  past  cases,  the  Department  has 
established  several  criteria  ;n  order  tn 
assess  whether  an  entity  should  h^' 
considered  to  be  the  government  nr  a 
public:  entity  for  purposes  of 
countervailing  duty  investigations.  (See, 
e.g..  Snticc  of  Prflimman  .Affirmativf 


Countenaihn^  Dutv  Determination  and 
Alignment  With  Final  .\ntidumping 
Dutv  Determinations:  Certain  Hot- 
Rolled  Carbon  Ste'-I  Fiat  Products  From 
South  Africa.  66  PR  20261  (April  20, 
2001).)  The  criteria  include  (1) 
significant  government  ownership,  (2) 
the  govenunents  presence  on  the 
entitv's  board  of  directors,  (3)  the 
government's  control  over  the  entity's 
activities,  (4)  the  entity's  pursuit  of 
governmental  policies  or  interests,  and 
(5)  whether  the  entity  is  created  by 
statute.  The  petitioners  have  provided 
no  information  with  respect  to  any  of 
these  criterion  Lacking  evidence  that 
McGill  is  a  government  or  public  entity, 
we  are  not  initiating  an  investigation 
with  respect  to  this  allegation, 

4  Ivaco's  Industrial  Revenue  Bonds 

The  petitioners  allege  that  industrial 
revenue  bonds,  which  are  listed  in 
Ivaco's  financial  statements  for  1984 
through  1996,  appear  to  be  provided  at 
preferential  rates  of  borrowing.  The 
petitioners  argue  that,  because  there  was 
no  mention  of  similar  bonds  in  the 
financial  statements  of  other  wire  rod 
producers,  or  because  this  tvpe  of  bond 
financing  would  only  make  sense  for 
large  manufacturing  concerns  and 
would  almost  never  be  used  outside  of 
the  manufat  turing  industry,  these  bonds 
must  be  specific  because  they  are 
limited  only  to  Stelco.  or  only  to 
"indu.strial"  activities. 

The  petitioners  hav  e  provided  no 
evidence  showing  that  these  bonds  were 
limited  to  Ivaco.  other  producers  of 
subject  merchandise,  or  "industrial" 
activities   Because  there  is  only 
spetnilation  as  to  the  specificity  of  these 
bonds  and  the  petitioners  have  not 
provided  any  information  regarding  the 
provider(s)  of  these  brmds  (regardless  of 
countrv  of  issuance),  we  do  not 
recommend  initiating  an  investigation 
of  these  industrial  revenue  bonds. 

5.  Britannia  Environmental  Agreement 
With  Ivaco 

The  petition  alleges  that  the 
Government  f)f  British  Columbia's 
1    (iOBt;  ")  agreement  with  the  previous 
t  including  Ivaco)  and  current  owners  of 
a  mining  site  in  British  Columbia  with 
respect  to  the  environmental  clean-up  of 
the  site  is  a  countervailable  subsidy 
because  the  owners  were  responsible  for 
paying  onlv  half  of  the  expected  clean- 
up cost,  leaving  the  GCJBC  responsible 
for  f:over!ng  the  remaining  costs. 

The  petitioners  havf>  provided  no 
e\  idence  in  the  petition  showing  that 
this  transaction  was  related  to  the 
subject  merchandise  or  its  production. 
Moreover,  the  petitioners  state  that  this 
agreement  was  reached  in  April  2001. 


which  was  after  the  period  of  time  we 
would  be  examining  in  this 
investigation.  Therefore,  as  there  was  no 
benefit  or  financial  contribution  during 
the  POI,  we  are  not  including  this 
program  in  our  investigation. 

6.  Operating  Assistance  to  Stelco 

The  petitioners  state  that,  according  to 
Stelco's  annual  reports.  Stelco  received 
government  assistance  to  continue 
operating  during  periods  of  financial 
distress  in  the  early  1990's. 

The  petitioners  withdrew  this 
allegation  in  their  supplemental  petition 
submission  dated  September  13.  2001. 
Therefore,  we  are  not  including  this 
program  in  our  investigation, 

7.  Assistance  for  Energy  Projects  for 
Stelco 

The  petitioners  cite  a  1999  report  by 
Stelco  which  states  that  projects 
implemented  at  one  of  Stelco's  plants  to 
improve  energy  efficiency  relied  on 
incentives  provided  by  "government 
and  utility  demand  side  management 
programs."  Thus,  the  petitioners  allege 
that  the  GOG  provided  assistance  to 
Stelco  in  the  form  of  grants,  or  by  way 
of  work  that  may  have  been  done 
directly  by  the  government  itself. 

The  petitioners  did  not  submit 
documentation  to  support  their 
allegation.  Moreover,  the  petitioners  did 
not  provide  sufficient  evidence  that  any 
financial  contribution  or  benefit  was 
provided  during  2000.  or  that  any 
potential  subsidies  were  specific  only  to 
Stelco  (and  did  not  provide  any 
information  with  respect  to  other 
producers).  Therefore,  we  are  not 
including  this  program  in  our 
investigation, 

8.  Manufacturing  and  Processing  Profits 
Deduction/Credit  Provided  to  Stelco 

The  petition  notes  that,  according  to 
its  financial  statements."6telco  received 
a  manufacturing  and  processing  profits 
deduction  or  credit  from  1986  through 
2000,  The  petitioners  claim  that  this 
deduction/credit  is  a  countervailable 
subsidy  because  it  was  either  regionally 
specific  or,  alternately,  provided  only  to 
Stelco. 

The  petitioners  have  provided  no 
evidence  to  support  their  claim  that  this 
fax  program  was  regionally  specific.  The 
petitioners  have  also  not  provided  any 
supporting  evidence  showing  that  this 
tax  deduction/credit  was  specific 
because  it  was  limited  only  to  Stelco, 
Thus,  we  are  not  including  this  program 
in  our  investigation. 
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9.  Investment  Tax  Credits  Provided  to 
Stelco 

The  petition  notes  that  Stelco's 
financial  statements  from  1986  through 
2000  indicate  that  "capital  assets  are 
recorded  at  historical  cost  less 
investment  tax  credits  and  include 
construction  in  process."  The  petition 
also  notes  that,  in  a  past  antidumping 
investigation,  Stelco  reported  that  it 
received  investment  tax  credits  that 
represent  "reimbursement  by  the 
Canadian  government  of  research  and 
development  expenses."  Because  some 
of  the  investment  tax  credits  examined 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Oil  Country 
Tubular  Goods  from  Canada.  51  FR 
15037  (April  22.  1986)  {-Oil  Countr\- 
Tubular  Goods")  were  found  to  be 
specific,  and  because  it  is  unclear  which 
type  of  industrial  tax  credits  were 
included  in  Stelco's  financial 
statements,  the  petitioners  urge  the 
Department  to  investigate  Stelco's 
investment  tax  credits.  Alternately,  the 
petitioners  argue  that,  because  only 
Stelco's  financial  statements  mentioned 
these  types  of  credits,  these  investment 
tax  credits  were  not  provided  through  a 
generally  available  program  and  were 
only  available  to  Stelco. 

As  noted  above,  the  petitioners  state 
as  part  of  their  argument  that  Stelcn 
received  "reimbursement  by  the 
Canadian  government  of  research  and 
development  expenses."  However,  the 
Department  found  in  Oil  Countr\- 
Tubular  Goods  that  research  and 
development  investment  tax  credits 
were  not  specific.  Moreover,  the 
petitioners  have  not  provided  any 
supporting  evidence  showing  that  this 
tax  deduction/credit  was,  in  fact, 
limited  only  to  Stelco  Therefore,  we  are 
not  including  this  program  in  our 
investigation. 

GERMANY 

A   General 

The  petitioners  made  several 
allegations  regarding  possible  subsidies 
to  Georgsmarienhuette  GmbH  ("GMH") 
and  Brandenburger  Elecktrostahlwerke 
("BES").  Based  on  our  review  of  import 
data  for  the  period  January  1.  2000 
through  December  31.  2000.  neither  of 
these  two  companies  had  any  imports  of 
subject  merchandise  into  the  United 
States  during  the  expected  POI  (see 
Memorandum  to  File.  "Importers  of 
Steel  Wire  Rod  from  Germany  during 
the  vear  2000,"  dated  September  24. 
2000).  Given  this.  GMH  and  BES  would 
not  be  selected  to  respond  to  our 
counter\'ailing  duty  questionnaire. 
Therefore,  we  have  not  analyzed  the 
petitioners'  allegations  with  respect  to 


these  two  companies  and  have  nut 
included  them  m  our  initiatujn  of  this 
investigation.  However,  if  new 
information  indicates  that  either  (JMH 
or  BES  should  respond  to  our 
countervailing  duty  questionnaire,  we 
will  evaluate  the  petitioners'  allegations 
at  that  time 

B.  Equityworthmess  and 
Creditworthiness 

The  petitioners  allege  that  Saarstahl 
AG  ("Saarstahl")  was  both 
unequityworthy  and  uncreditworthv 
and  that  Ispat  Hamburger  Stahlwerke 
(  "Ispat)"  was  uncreditworthy 

First,  the  petitioners  allege  that 
consistent  with  our  previous  findings  m 
Fmal  Affirmative  Counten'ailmg  Duty 
Determination  Steel  Wire  Hod  from 
Crermanv.  64  FR  54990  (October  22, 
1997)  (German  Wire  Rod),  the 
Department  should  continue  to  find 
Saarstahl.  uncreditworthv  m  1  mhm  The 
petitioners  also  allege  that  Saarstahl  was 
uncreditworthy  from  1993  to  2000  In 
support  of  this  argument,  the 
petitioners,  citing  to  (Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  Germany:  Prelimmarx 
Results  of  Counten  ailing  Dutv 
Administrative  Review.  64  FR  16915 
(April  7,  1997).  claim  that  Saarstahl.  due 
to  massive  financial  losses,  has  been 
involved  in  a  creditor  arrangement  fmm 
1993  through  2000  Specificaliy.  tht- 
petitioners  refer  to  information  on 
Saarstahl  s  website  indicating  that  it  is 
required  to  pay  ten  percent  of  its 
outstanding  debt  in  order  tn  obtain  the 
relinquishment  of  its  remaining  debt. 
The  petitioners  also  point  to  a  1997 
news  article  confirming  that  Saarstahl's 
shareholders  agreed  to  pa\  ten  percent 
of  the  c:ompany's  debts  as  part  of  a 
go\emment-approved  plant  to  relieve 
Saarstahl  of  its  remaining  debt.  As  a 
result,  according  to  the  petitif>ners,  no 
rational  investor  would  have  loaned 
money  to  Saarstahl  during  these  times. 

Based  on  the  same  information  relied 
upon  for  the  uncreditworthv  allegation 
(;.p  .  the  creditor  arrangement  beginnini: 
in  1993).  the  petitioners  also  allege  that 
Saarstahl  was  unequitvworthy  in  1994, 
1996,  1998.  and  1999,  the  years  in 
which  they  claim  the  CrOG  made  ec[uit\ 
infusions  into  Saarstahl 

In  Sotire  of  Initiation  of 
Counten-ailmg  Duty  Investigations: 
Steel  Wire  Rod  from  Crernuinv.  Trinidad 
and  Tobago.  Canada  and  Venezuela.  62 
FR  13866!  13868  (March  24.  1997).  we 
initiated  an  uncreditworthv 
investigation  for  Saarstahl  for  the  iieriod 
1993  through  1996  (in  addition  to  thr 
year  1989.  as  stated  above)  We  did  nut. 
however,  initiate  an  unequityworthy 
investigation  for  these  same  years 


because  the  petitioners  had  not  alleged 
any  equity  infusions  in  the  relevant 
years,  id.  Our  examination  of  the 
petitioners'  evidence  and,  in  particular, 
the  information  on  Saarstahl's  website 
concerning  its  bankruptcy  proceedings, 
indicate  sufficient  evidence  of 
Saarstahl's  uncreditworthiness  and 
iinequityworthiness  to  warrant 
investigation.  Specifically,  we  find  that 
Saarstahl  began  bankruptcy  proceedings 
in  1993  and  made  its  last  payment 
pursuant  to  a  settlement  agreement  with 
creditors  in  1999.  Therefore,  based  upon 
our  previous  finding  and  these  facts,  we 
will  investigate  Saarstahl's 
rreditworthiness  in  1989  and  those 
years  between  1993  and  1999  in  which 
it  received  any  non-recurring  subsidies, 
loans,  or  loan  guarantees.  Regarding 
Saarstahl's  equityworthiness  allegation, 
because  we  are  not  initiating  with 
respect  to  any  equity  infusions  into 
Saarstahl  during  the  alleged  years,  we 
will  not  investigate  Saarstahl's 
equityworthiness. 

Second,  consistent  with  German  Wire 
Rod.  the  petitioners  allege  that  Ispat  was 
uncreditworthy  in  1994.  62  FR  at  54991. 
Based  on  our  previous  finding,  we  will 
consider  Ispat's  uncreditworthiness  in 
1994  if  we  find  that  it  received  any  non- 
rerurring  subsidies,  loans,  or  loan 
guarantees  in  that  year. 

C.  Change  in  Ownership 

The  petitioners  request  that  the 
Department  examine  the  pre-  and  post- 
sale  entity  for  each  respondent  that 
underwent  a  change  in  ownership  and 
conduct  a  "same  person  "  analysis, 
consistent  with  the  methodology  in  the 
AST  Remand  Redetermination. 

We  will  examine  this  issue  in  the 
course  of  the  investigation  to  determine 
whether  non-recurring  subsidies 
provided  to  pre-sale  company  should  be 
attributed  to  the  post-sale  company. 

D  Programs 

We  are  including  in  our  investigation 
liir  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
nil  rr  handise  in  Germany: 

1.  Allegations  Pertaining  Only  to 

Saarstahl 

a.  Private  Bank  Debt  Forgiveness/ 
Liquidity  Assurances  by  the  GOS 

b.  1989  Debt  Forgiveness  for  Saarstahl 

c.  Subsidies  Leading  up  to  the  1997 
Reorganization  of  Saarstahl 

d.  Research  and  Development 
Assistance  to  Saarstahl 

2.  Subsidies  Pertaining  Only  to  Ispat 
a.  Forgiveness  of  Ispat  Hamburger 

Stahlwerke's  1994  Debt 
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3.  Subsidies  Pertaining  to  .Ml/Other 

Producers  and  Exporters 

a.  Investment  Allowance  Act 

b.  Joint  Program:  I'psvving  East 

c.  Treuhandanstalt  .Assistance 

d.  Aid  for  Closure  of  Steel  (3p»'rations 

e.  Structural  Impr()\'fment  Assistance 
Aids 

4.  State  (Land)  Government  Benefits 

a.  Ruhr  District  Action  Program 

b.  Consolidation  Funds 

c.  Special  Depreciation 

d.  Ecological  Tax  Scheme 

5.  ECSC  Programs 

a.  ECSC  Article  54  Loans     ' 

b.  ECSC  Loan  Guarantees 

c.  Interest  Rate  Rebates 

d.  ECSC  Redeployment  Aid  Under 
Article  56(2)(b)  (Worker  Assistance) 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  ttie  subject  merchandise  in 


Germany : 


I 


1 .  Alleged  Subsidies  to  GMH 

.•\s  noted  abf)ve,  based  on  our  review 
of  Customs"  information,  we  believe  that 
GMH  did  not  export  to  the  t'nited  States 
during  our  expected  PC3I.  Given  this. 
GMH  would  not  be  selected  to  respond 
to  our  counter.-ailing  dutv 
questionnaire  ConsequentK  .  we  have 
not  included  the  following  subsidies 
which  allegedlv  were  provided  only  to 
GMH  in  our  investigation  However,  if 
new  information  indicates  that  this 
company  shoulci  respond  to  our 
countervailing  duty  questionnaire,  we 
will  evaluate  the  p»'titionff'<'  alIet;<itions 
at  that  time 
a  Operating  Assistance  to  GMH  from 

the  Government  of  Lower  Saxonv  and 

theCXX; 
b  Debt  Relief  an(i  Clrant  .Assistance  m 

Connectirm  with  the  Sale  of  GMH 
c.  Guaranteed  .Annual  Management 

Servict'  Cfintract  Pa\ments  in  GMH 

2.  Extension  ot  ln\f'stment  I'remium 
Scheme  in  the  New  Land'T 

The  petitioners  allege  that  the  German 
Parliament  extended  an  8  percent 
investment  premium  t(,'  large  enterprises 
located  in  the  new  German  Laiui'T  In 
support  of  their  allegation,  the 
petitioners  cite  to  a  1997  EC  Report  on 
competition  polic\ 

Based  cm  our  review  of  the  support 
dcK:umentation.  it  appears  that  the 
in\estment  premium  was  not  ext>'nded. 
as  petitioners  ha\>'  alleged.  Specifically, 
the  report  states: 

The  German  Parhament  had  approved  an 
Art  which  put  back  from  199fi  to  199»  the 
date  by  which  qualifying  investment  projetis 
had  to  be  completed;  the  Act  did  not  affect 
the  date  for  the  start  of  the  investment.  The 
(nmmission  considered  that  this  extension 


constituted  additional  aid  lu  the  srinie 
projects,  and  would  not  em  uiirage  new 
projects.  It  was  therefore  operating 
assistance,  and  the  Commission,  citing  the 
judgment  in  Philip  Morris,  refused  to 
authorize  the  extension,  which  did  not 
satisfy  the  tests  laid  down  in  Article  93. 
(Footnote  omitted.) 

Because  the  information  submitted  by 
the  petitioners  does  not  support  their 
allegation,  we  are  not  investigating  this 
alleged  subsidy 

3.  German  Lander  Guarantee  Schemes 

The  petitioners  allege  that  certain 
Lander  provide  guarantee  schemes  for 
the  rescue  and  restruc;turing  of  large 
industries.  In  claiming  that  this  program 
is  specific,  the  petitioners  point  to  the 
fact  that  the  guarantee  schemes  are  only 
available  in  certain  regions  of  Germany. 

By  the  petitioners'  own  description. 
and  according  to  the  source 
documentation  they  submitted,  these 
guarantee  sc  hemes  are  operated  by  the 
individual  Lander  Thc^refore,  because 
the  individual  Lander  are  the  granting 
authorities,  the  petitioners  need  to 
address  whether  the  benefits  are  specific 
within  eai  h  of  the  Land(?r  They  have 
not  done  so. 

Because  the  petitioners  have  not 
alleged  the  elements  necessary  for  the 
imposition  of  counter\ailing  duties,  we 
are  not  investigating  this  alleged 
subsidy. 

4.  Capital  Investment  Grants 

The  petitioners  allege  that  the  Steel 
Investment  Allowance  Act  provides 
grants  amounting  to  20%  of  the 
acquisition  cost  of  assets  purchased  or 
produced  prior  to  [anuarv  1986  and 
ordered  or  produced  after  julv  30,  198T 

Because  the  period  covered  by  this 
program  (1981-1986)  predates  the  15- 
year  allocation  period,  there  is  no  basis 
to  believe  that  benefits  continue  to  exist 
in  the  POI.  Therefore,  we  are  not 
investigating  this  alleged  subsidy. 

Trinidad  and  Tobago 

A.  Equityworthmess  and 
Credit  worth  iness 

The  petitioners  allege  that,  consistent 
with  our  previous  findings  in  Final 
Affirmative  Countervail ing  Dutv 
Dftprmination:  Steel  Wire  Rod  trnni 
Trinidad  and  Tobago.  62  PR  55003 
(October  22,  1997)  {'•Trinidad  Wire 
Rod"),  the  Department  should  find  the 
Iron  and  Steel  conipain  of  Trinidad  and 
Tobago  ("ISCOTT  ")  unecjuifyworthv 
from  June  13,  1984,  to  December  31, 
1991.  In  addition,  the  petitioners  cite  to 
the  Department's  recent  def:ision  in 
Stainless  Steel  Plate  in  (Jnh  train 
Belgium.  66  PR  20425.  20428  (April  ?3. 
2001)  in  whic  h  the  Department 


determined  that  where  an  investment 
decision  occurs  without  a  pre-infusion 
objective  analysis,  that  investment 
results  in  a  benefit.  Accordingly,  in  this 
investigation,  the  petitioners  allege  that 
because  they  are  unaware  of  any  pre- 
infusion  objective  analysis  undertaken 
by  the  GOTT  and  because  in  Trinidad 
Wire  Rod  the  Department  determined 
that  the  equity  infusions  made  by  the 
GOTT  were  part  of  an  open-ended 
agreement  to  provide  financial  support 
regardless  of  financial  performance,  that 
ISCOTT  was  unequityworthy  for  all 
years  in  which  the  GOTT  made  equity 
infusions  into  ISCOTT  [i.e.,  from  June 
13.  1984  through  December  31,  1994). 

In  addition,  the  petitioners  allege  that, 
consistent  with  Trinidad  Wire  Rod.  the 
Department  should  find  ISCOTT 
uncreditworthy  from  June  13,  1984  to 
December  31,  1994. 

For  those  years  in  which  we 
previously  found  ISCOTT  to  be 
uncreditworthy  {i.e..  from  June  13.  1984 
through  December  31,  1991).  we  will 
consider  its  unequityworthiness  if  we 
find  that  ISCOTT  received  any  equity 
infusions  during  this  period.  In 
addition,  for  those  years  from  1992 
through  1994,  because,  after 
examination  of  documentation  from 
Trinidad  Wire  Rod  1997  (which  was 
submitted  on  the  record  of  this 
investigation),  we  found  no  evidence  of 
any  pre-infusion  objective  analysis,  we 
will  investigate  whether  ISCOTT  was 
unequityworthy  in  these  years  if  we  find 
that  ISCOTT  received  any  equity 
infusions  during  this  period.  Also,  if  in 
the  course  of  this  investigation  we 
discover  that  ISCOTT  received  any  non- 
recurring subsidies,  loans,  or  loan 
guarantees  in  any  year  during  the  period 
from  lune  13.  1984  to  December  31. 
1994.  we  will  investigate  whether  it  was 
uncreditworthy  in  that  vear. 

B.  Change  in  Ownership 

The  petitioners  allege  that  ISCOTT 
received  non-recurring  grants  prior  to  its 
change  in  ownership  and  that,  after  the 
changes  in  ownership,  the  sucxessor 
company.  Caribbean  Ispat  Limited 
(  "CIL  ")  is,  for  all  intents  and  purposes, 
the  same  "person"  as  ISCOTT. 
Consequently,  according  to  the 
petitioners,  consistent  with  the 
Department's  recent  AST  Remand 
Redetermination,  the  past 
countervailable  subsidies  received  by 
ISCfDTT  continue  to  be  countervailable 
after  the  changes  in  ownership. 
Therefore,  the  petitioners  request, 
consistent  with  the  methodology  in  the 
AST  Remand  Redetermination,  that  all 
non-recurring  subsidies  provided  to 
ISCOTT  be  attributed  in  full  to  CIL. 
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We  will  examine  this  issue  in  the 
course  of  the  investigation  to  determine 
whether  non-recurring  subsidies 
provided  to  ISCOTT  should  be 
attributed  to  CIL. 

C.  Programs 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  tp  producers 
and  exporters  of  the  subject 
merchandise  in  Trindad  and  Tobago: 

1.  Equity  Infusions  into  ISCOTT 

2.  Debt  Forgiveness  Provided  in 
Conjunction  With  CIL's  Purchase  of 
ISCOTT 

3.  Export  Allowance  Under  Act  No.  14 

4.  Export  Market  Development  Grants 

5.  Export  Promotion  Allowance 

6  Corporate  Tax  Exemptions  Under  the 

Fiscal  Incentives  Act 
7.  Provision  of  Electricity 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
Trinidad  and  Tobago; 

1.  Point  Lisas  Lease 

The  petition  alleges  that  the  GOTT 
holds  a  majority  ownership  in  Point 
Lisas  Industrial  Port  Development 
Company.  Ltd.  ('PLIPDECO').  and  that 
PLIPDECO  received  less  than  adequate 
remuneration  from  its  lease  with  CIL. 
The  petitioners  state  that,  while  the 
lease  terms  were  examined  in  Trinidad 
Wire  Rod  and  found  not 
countervailable,  the  renegotiation  of  the 
lease  terms  in  1996  was  not  examined. 

In  Trinidad  Wire  Rod.  we  found  that 
PLIPDECO  received  adequate 
remuneration  from  the  CIL  lease,  and 
therefore,  no  subsidy  existed.  The 
petitioners  have  provided  no  new 
evidence  in  the  petition  that  the  1996 
renegotiation  of  lease  terms  provided 
less  than  adequate  remuneration  to 
PLIPDECO,  Therefore,  we  are  not 
investigating  the  Point  Lisas  lease. 

Turkey 

A  Programs 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided 
counter\ailable  subsidies  to  prcducers 
and  exporters  of  the  subject 
merchandise  in  Turkey: 

1.  Deduction  from  Taxable  Income  for 

Export  Revenue 

2.  Export  Credit  Bank  of  Turkey 

.Subsidies 

a.  Pre-shipment  Export  Loans 

b.  Foreign  Trade  Corporate 
Companies  Rediscount  Credit 
Facilitv 


c.  Export  Credit  Insurance  Program 

d.  Past  Performanc:e  Related  Foreign 
Currency  Loan 

e.  Revolving  Export  Credits 

f.  Buyers  Credits 

3.  Foreign  Exchange  Loan  Assistance 

4.  Payments  for  Expdrts  on  Turkish 

Ships/State  Aid  for  Exports 
Program 

5.  Advance  Refunds  of  Tax  .Savings 

6.  Taxes,  Duties,  and  Credit  (^hartjes 

Exemption 

7.  Customs  Dutv  Exemption 

8.  Energy  Incentive 

9.  General  Incentives  Program  (GIF   J 

a.  Incentive  Program  on  Domestically 
Obtained  Goods 

b.  Investment  Allowances 

i  Investment  Allowance  Based  on 
Region 

ii,  200%  Investment  Allowance 

c  Subsidized  Credit  Facility 

d  Resource  I'tilization  Support  Fund 

1  VAT  Rebate 

ii.  15%  Investment  Pa\'nient 

iii.  Payments  to  Exporters 

e.  Incentives  Granted  to  Less 
De\eloped  and  Industrial  Belt 
Regions 

i.  Law  4325  Land  Allocation 

ii.  Electricity  Discounts 

iii  Special  Incentives  for  E.i^t  aiul 
Southeast  Turkey 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subiec:t  merchandise  in 
Turkey: 

1.  Export  Incentive  Certificate  Custom^ 
Dutv  and  Other  Tax  Exemptions 

The  petitioners  allege  that  this 
program,  under  which  companies  were 
permitted  to  import  spare  parts  free  of 
customs  duties  and  certain  other  taxes 
provided  the  imported  parts  were  used 
in  the  manyfac:ture  of  goods  for  export, 
bestowed  countervailable  benefits  on 
producers  and  exporters  of  subject 
merchandise  in  tbe  POl.  The 
Department  previously  investigated  this 
program  and  found  it  terminated  with 
no  residual  benefits  at  cruing.  [See 
Certain  Welded  (jirhon  Steel  Pipes  and 
Tubes  and  Welded  Carbon  Steel  Line 
Pipe  from  Turkey.  Final  Results  of 
Counten'oilmg  Dutv  Adnunistrative 
Review.  64  FR  44496.  44497  (August  16. 
1999)).  Therefore,  the  Department  is  not 
investigating  this  program 

2.  General  Incentnes  Programs 

a.  100"'o  Investment  Allowance. 

The  petitioners  allege  that  a  one 
hundred  percent  allowani  e  is  pro\ide(i 
under  the  GIF  for  certain  imcstments 
regardless  of  geographu  region  The 
Department  previoush  investigated  this 
program  in  (jeriain  Welded  Carbon  Stefl 


Pipes  i:nd  Tubes  from  Turkey: 
Pn'juni!iiir\  Results  of  Countervailing 
Ihnv  .■\dnunistrative  Review  ["Pipe 
Prelim  1998"),  65  FR  18070  (April  6, 
2000)  We  note  that  in  Pipe  Prelim  1998. 
the  Department  found  that  this  program 
was  neither  de  jure  nor  de  facto  specific 
and,  thus,  not  countervailable.  In  the 
instant  proceeding,  the  petitioners 
provided  no  information  to  the  contrar>'. 
Therefore,  the  Department  is  not 
investigating  the  one  hundred  percent 
investment  allowance  program. 

b.  Law  4325  Corporate  and  Income 
Tax  Exemption 

The  petitioners  allege  that  Law  4325 
provides  tax  exemptions  for  new 
businesses  established  between  January 
1.  1998,  and  December  31.  2000.  for 
certain  cities  within  the  less-developed 
regions  They  also  allege  that  companies 
qualifying  for  this  deduction,  and  who 
employ  at  least  ten  workers,  are  exempt 
from  corporate  and  income  taxes  for  a 
period  of  five  years  from  the  beginning 
of  their  operations.  However,  the 
information  provided  by  the  petitioners 
does  not  confirm  the  existence  of  this 
program  Thus,  because  the  petitioners 
have  not  met  the  requirements  of 
section  702rb)  of  the  Act  by  supporting 
their  alletiatiii^  with  reasonably 
available  information,  the  Department  is 
Hi  !  in\  e-tieating  the  alleged  Law  4325 
tax  exemptions. 

3.  Export  Tax  Rebate  and  Supplemental 
Tax  Rebate 

Tht'  petitioners  allege  that  the  CRT 
pn  \  nifs  .'\[,   It  '.ix  rebates  to  exporters 
tiasea  ijii  the  pi'iLentage  of  export 
receipts  converted  from  a  foreign 
currency  into  Turkish  lira.  They  also 
allege  that  the  Turkish  government 
prov  lie'^  -iipplemental  tax  rebates  to 
exporter^  \v  th  annual  exports  of  more 
than  S2  rn;  :     :     In  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  Products 
from  Turkey:  Preliminary  Results  of 
Countervailing  Dut\-  Administrative 
/?rv;Vus  '■,2  FR  47621  (December  15, 
i^r   the  Department  stated  that  "the 
Government  of  Turkey  eliminated  basic 
and  supplemental  export  tax  rebates  on 
exports  of  iron  and  steel  products  to  the 
United  States."  Furthermore,  benefits 
received  under  this  program  are 
considered  recurring  and  as  such, 
would  be  expensed  in  the  vear  of 
receipt.  (See  19  CFR  351  524). 
Therefore,  the  Department  is  not 
investigating  this  protM.<rri 

Distribution  of  Copies  of  thi  Petitions 

hi  accordance  with  section 
702(b)(4)(A){i)  of  the  Act,  a  copy  of  the 
public  version  of  the  respective  petition 
has  been  provided  to  the  GOB.  GOG. 

Cnc  GOTT  f^RT.  and  EC.  We  will 
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attempt  tn  provide  h  copy  of  the  public 
\crsion  of  the  respective  petition  to  each 
exporter  named  in  each  petition,  as 
provided  for  under  1<^  CFR 
351,203(c)i2) 

rrC  Notification  I 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  702(dl 
of  the  Act 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
October  15.  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil.  Canada.  Germany.  Trinidad 
and  Tobago,  and  Turkev  are  causing 
material  injur.-,  or  threatening  to  cause 
material  injurv.  to  a  l'  S.  industry.  A 
negative  ITC  determination  for  any 
countrv  will  result  in  the  investiaation 
being  terminated  for  that  countrs ; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatorv  time  limits 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dalf-d:  September  24.  2001 
Farvar  Shirzad, 
A  ssistant  Secretary  for  Import 
Administration. 
FR  D(.(    01-24503  Filed  9-28-01;  8:45  am) 

SILLING  CODC  1510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[1.0.  091 701 E] 


I 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  Ndticjnal  Marine  Fisheries 
Service  fNMF.S).  National  Oceanic  and 
.Mmospherit  .Administration  (NO/VA), 
Commerce 

ACTION:  Notice  of  cancellation  of  a 

public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Oiuncil  (Council)  has 
cancelled  the  publu  meeting  of  its 
.Socioef:onomK:  Panel  that  was 
scheduled  for  Wednesday.  October  10 
through  Fridav.  October  12.  2001   The 
meetings  w  ere  announced  in  the 
Federal  Register  on  September  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
.■\ntonio  B   Lamberte.  Ec:onomist.  Gulf  of 
Mexico  Fishery  Management  Council; 
telephone:  813-228-281,5 
SUPPLEMENTARY  INFORMATION;  The  initidl 
notice  publishe<i  on  September  26,  2001 
(66FR49U>7). 


Dated:  September  26.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Dor.  01-24520  Filed  9-28-01;  8:45  ami 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092401  A) 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Servi(.^■  iNMFS).  National  Oceanic  and 

.•\tmospheric  Adnmiistration  (NOAAj. 

C'ommerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  iCouncil)  is 
scheduling  a  public  meeting  of  its 
Protected  Species  Committee  in 
October.  2001.  Recommendations  from 
the  committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
0(  tdl.t'r  15.  2001.  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  New  England  Fishfrv  Management 
Council  Office.  50  Water  Street. Mill  #2, 
Newbur\-port.  MA  01950;  telephone: 
(CH!  4^5-04^:' 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
[.  Howard.  Executive  Director.  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Protected  Species  (Committee  will 
review  and  comment  nn  NMFS 
proposed  rule  scheduled  for  publication 
at  the  end  of  September.  2001  to 
implement  the  Reasonable  and  Prudent 
Altt-rnatives  described  in  the  Biological 
Opinions  for  the  Northeast 
Multispecies.  Monkfish  and  Dogfish 
Fishery  Management  Plans  The 
committee  will  also  prepare  comments 
on  the  Draft  Right  Whale  Recovery  Plan 
as  well  as  discuss  and  provide  guidance 
concerning  initiatives  of  the  Take 
Redu(  tion  and  Northeast 
Implementation  Teams. 

Although  non-emergency  issues  not 
contained  in  this  agenda  mav  come 
before  this  group  for  discussion,  those 
issues  mav  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 


Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  lor 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
].  Howard  (see  ADDRESSES)  at  lea?*  5 
days  prior  to  the  meeting  dates. 

Udted:  September  25.  2001. 
Rit  hard  W.  Surdi. 

.Siting  Director,  Office  uf  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Sen  ice. 
iPR  Doc    01-245iq  Filed  0-28-01.  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

The  Joint  Staff;  National  Defense 
University  (NDU),  Board  of  Visitors 
(BOV);  Meeting 

AGENCY:  National  Defense  University, 
Defense. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  President.  National 
Defense  University  has  scheduled  a 
meeting  of  the  Board  of  Visitors. 

DATES:  The  meeting  will  be  held 
between  0800-1230  and  1330-1630  on 
October  2.  2001. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  155B.  Marshall  Hall.  Building  62. 
Fort  Lesley  }.  McNair.  Washington.  DC, 

FOR  FURTHER  INFORMATION  CONTACT: 

Assistant  Vice  President  of  Academic 
Affairs.  National  Defense  University 
F"ort  Lesley  J.  McNair.  Washington.  DC 
20319-600.  To  reserve  space,  interested 
persons  should  phone  (202)  685-3930. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  will  include  present  and  future 
educational  and  research  plans  for  the 
National  Defense  University  and  its 
components.  The  meeting  is  open  to  the 
public,  but  the  limited  space  available 
for  obser\'ers  will  be  allocated  on  a  first 
come,  first  served  basis.  Due  to 
administrative  oversight,  the  posting  of 
this  meeting  in  the  Federal  Register 
falls  short  of  the  normal  15  day  notice. 

Dated:  Septembfr  25.  2001. 
L.M.  Bynum, 

.■Mternali'  OSD  Ffdrral  Rriiister  Liaison 
Offn cr.  Df'portmrnt  at DfU'u^f. 
|FR  Doc.  01-24440  Filed  9-2H-01.  845  am] 
BILUNG  CODE  S001-OS-M 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Defensi^  Manpower  Data 
Center.  Defense  Logistics  Agency.  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

summary:  Sutjsection  (e)(12)  of  the 
Privacy  Act  of  1974.  as  amended, 
requires  agencies  to  publish  advanced 
notice  of  any  proposed  or  revised 
computer  matching  program  by  the 
matching  agency  for  public  comment. 
The  DoD.  as  the  matching  agency  under 
the  Privacy  Act  is  hereby  giving  notice 
to  the  record  subjects  of  a  computer 
matching  program  between  \'A  and  DoD 
that  their  records  are  being  matched  by 
computer.  The  purpose  is  to  verify 
eligibility  for  the  DoD/LISCG  members 
of  the  Reserve  forces  who  receive  \'A 
disability  compensation  or  pensif)n  to 
also  receive  military  pay  and  allowances 
when  performing  reserve  duty. 
DATES;  This  proposed  action  is  effec:tivp 
CDctober  31.  2001  and  matching  mav 
t  ommence  unless  c  hanges  to  the 
matching  program  are  required  due  to 
public  comments  or  by  Congressional  or 
by  Office  of  Management  and  Budget 
objections.  Any  public  comment  must 
he  received  before  the  effective  date. 

ADDRESSES:  Any  interested  partv  mav 
submit  written  (.omrnents  to  the 
Director.  Defense  Privacv  ()ffi(  e.  l')4I 
Ieffers(m  Davis  Highway.  vSuite  920. 
Arlington.  \'A  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
\'ahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  5'52a).  the 
DMDC  and  \'A  have  concluded  an 
agreement  to  c:onduct  a  computer 
matching  program  between  the  agencies 
The  purpose  of  the  match  is  to  verif\' 
eligibility  for  the  DoD/l',SCG  members 
of  the  Reserve  forces  who  receive  \'A 
disability  compensation  or  pension  to 
also  receive  militar\'  pay  and  allowances 
when  performing  reser\e  duty. 

The  parties  to  this  agreement  ha\  !■ 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  VA  to 
identify  those  individuals  who  are 
receiving  both  VA  compensation  and 
DoD/I  ISCG  payments  for  those  periods 
when  they  are  performing  Reser\e  Duty, 
Bv  law.  the  individual  must  waive  his 


or  her  entitlement  to  VA  disability 
compensatiiin  or  pension  if  he  or  she 
desires  to  receive  DoD/l'.SCG  pay  and 
allowances  for  the  pernxf  of  dutv 
performed.  This  matching  agreement 
will  result  in  an  ac(  urate  ri'conc  ihatiiin 
of  such  payments  by  permitting  the  \'A 
to  determine  which  individuals  are 
being  paid  bv  DoD/l'.SCC^  for  duty 
performed  and  are  being  paid  VA 
disability  compensation  or  pension 
benefits  for  the  same  period  of  time 
with(3ut  a  wai\er  on  file  with  the  VA.  If 
this  rec(mi;iliation  is  not  done  t)\ 
computer  matching,  but  is  done 
manuallv,  the  cost  would  be  prohibitive 
and  it  is  possible  that  not  all  such  dual 
pavments  would  he  detected, 

A  copy  of  the  computer  matc:hing 
agreement  between  VA  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  i  aption 
rtho\-e  or  to  the  Dej)artnienl  ot  Veterans 
.•\ffairs.  Veterans  Benefit 
Administration.  HIO  X'ennont  Avenue, 
N\V  .  Washington,  DC  20420, 

.Set  for<h  below  is  ttie  notice  of  the 
establishment  of  a  i  oniputer  matching 
program  required  h\  paragraph  6.c.  of 
the  Office  (if  Manat;enieiit  and  Budget 
Ciuidelines  dn  (  ninjiutei  niatcfiing 
published  on  )une  !9,  1MH9.  at  54  FR 
25818. 

The  matching  agretnunt.  as  required 


i;,s.c 


till'  Privacv  Act. 


and  an  ach  anc c  i  op\  of  this  notice  was 
submitted  on  September  19.  2001.  to  the 
House  (ioniniittee  on  Go\ernnient 
Reform,  the  Senate  Committee  on 
Ciovernmental  Affairs,  and  the 
Administrator  of  the  (3ffic:e  of 
Information  and  Regulator,'  Affairs. 
Office  of  Management  and  Budget 
pursuant  to  [laragraph  4d  of  Appendix 
I  to  OMB  Circular  No   A-1  <(i  "Federal 
.'\genc :v  Responsibilities  for  Maintaining 
Records  about  Individuals',  dated 
Februar\  8   1996  (February  20.  1996.  61 
FR  6427). 

ll.ited:  September  25.  2001. 
I.M.  Bynum. 
.■Mtrrridlf  ( ISP  Federal  Hegister  Liaison 

( >tfii  rr.  Ilt'jmrtment  of  Defense 

Notice  of  a  Computer  Matching 
Program  Between  the  Department  of 
Veterans  Aflfairs  and  the  I3epartmenl  of 
Defense  for  Reserve  Pay  Reconciliation 

A.  Partiriputinij  Apemies: 
Participants  in  this  computer  matching 
program  are  the  Department  of  Veterans 
Affairs  (\'A)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Departnicni 
of  Defense  (DoD),  The  \'.\  is  the  souk  e 
agenc:v.  i  e  .  the  acti\it\  disc  losmu  tlv 
records  for  the  purpose  of  tti»'  mat(  h 
The  DMDC  is  the  specific  reci|)ieiit 
activity  or  matching  agenc  v,  ;  f     tti>' 


agency  that  actually  perlorms  the 
computer  matching. 

B.  Purpose  of  the  Match:  The  purpose 
of  this  agreement  is  to  verif\'  eligibility 
for  the  DoD/USCG  members  of  the 
Resene  forces  who  receive  VA 
disability  compensation  or  pension  to 
also  receive  military  pay  and  allowances 
when  performing  reserve  duty  The 
agreement  w  ill  not  only  cover  current 
individuals  receiving  dual  payments  but 
those  w  ho  may  have  received  them  for 
Fiscal  Years  1993  through  1997. 

C.  Authority  for  Conducting  the 
Match:  The  legal  authority  for 
conducting  the  matching  program  is  38 
U.S.C.  5304(c)  which  provides  that  VA 
disability  compensation  or  pension 
based  upon  his  or  her  previous  militan.' 
service  shall  not  be  paid  to  a  person  for 
any  period  for  which  such  person 
receives  active  service  pay.  10  U.S.C. 
12316  further  provides  that  a  reservist 
who  is  entitled  to  disability  payments 
due  to  his  or  her  earlier  military  serxice 
and  who  performs  duty  for  which  he  or 
she  is  entitled  to  DoD/'USCG 
compensation  may  elect  to  receive  for 
that  duty  either  the  disability  payments 
or,  if  he  or  she  waives  such  payments, 
the  DoD/USCG  compensation  for  the 
duty  performed. 

D.  Records  to  be  Matched:  The 
systems  of  records  maintaintni  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  U.S.C.  552a. 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

1.  The  VA  will  use  58  VA  21/22, 
entitled  "Compensation.  Pension,  and 
Education  and  Rehabilitation  Records — 
VA"  first  published  on  March  3,  1976, 
at  41  FR  924.  and  last  amended  on  |une 
15,  2000,  at  65  FR  37605.  with  other 
amendments  as  cited  therein. 

2.  The  DMDC  will  use  S322.10 
DMDC.  entitled  "Defense  Manpower 
Data  Center  Data  Base",  last  published 
on  May  31,  2001,  at  66  FR  29552. 

E.  Description  of  Computer  Matching 
Program:  Annuallv.  VA  will  submit  to 
DMDC  an  electronic  file  of  all  VA 
pension  and  disability  compensation 
beneficiaries  as  of  the  end  of  September. 
Upon  receipt  of  the  electronic  file, 
DMDC  will  match  this  file  by  SSN  with 
a  file  of  days  drilled  as  submitted  to 
DMDC  by  the  military  services  and  the 
usee.  Upon  a  SSN  match,  or  a  hit,'  of 
both  files.  DMDC  will  provide  VA  the 
individual's  name  and  other  identifying 
data,  to  include  the  number  of  days 
drilled,  by  Fiscal  Year,  for  each  matched 
record. 

The  hits  will  be  furnished  to  VA 
w  hich  will  be  responsible  for  verifying 
aiici  determining  that  the  data  in  the 
DMDC  electronic  file  is  consistent  with 
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the  V'A  files  and  fnr  rpsolving  any 
discrepancies  or  incnnsistencies  on  an 
individual  basis.  VA  will  initiate  actions 
to  obtain  an  election  bv  the  individual 
of  which  pav  he  or  she  wishes  to  receive 
and  will  be  responsible  for  making  final 
determinations  as  to  positive 
identification,  eligibility  for.  or  amounts 
of  pension  or  disability  compensation 
benefits,  adjustments  thereto,  or  anv 
recovery  of  overpayments,  or  such  other 
action  as  authorized  by  law. 

The  annual  electronic  file  provided  by 
the  V'A  will  contain  information  on 
approximatelv  2  5  million  pension  and 
disabilitv  compensation  recipients 

The  DMDC  computer  database  file 
contains  information  on  approximatelv 
827.000  DoD  and  8,300  U.SCG  reservists 
who  receive  pay  and  allowances  for 
performing  authorized  duty 

VA  will  furnish  DMDC  the  name  and 
SSN  of  all  V'A  pension  and  disability 
compensation  recipients  and  DMDC 
will  supplv  V.-\  the  name.  -SSN,  date  of 
birth,  and  the  number  of  davs  drilled  bv 
fiscal  vear  of  each  reservist  who  is 
identified  as  a  result  of  the  match. 

F  Inclusive  Dates  of  the  Matching 
Program  This  computer  matching 
program  is  subject  to  public  comment 
and  review  by  Congress  and  the  Office 
of  Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  expired  and  no  comments  are 
received  and  if  no  objections  are  raised 
by  either  Congress  or  the  Office  of 
Management  and  Budget  within  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  at  a 
mutually  agreeable  time  on  a  annual 
basis  By  agreement  between  VA  and 
DMDC.  the  matching  program  will  be  in 
effect  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement, 

G,  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director. 
Defense  Privacy  Office.  1941  Jefferson 
Davis  Highway,  Suite  920.  Arlington. 
VA  22202^502,  Telephone  (703)  607- 
2943, 

IFRD'K    01-24442  Filed  9-28-01:  8:45  am) 

BiUJMG  COO€  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tfie  C-7  (North  Dade)  Canal 
General  Reevaluation  Report  (GRR) 

AGENCY:  US.  Armv  Corps  of  Engineers, 

DoD. 

action:  Notice  of  intent. 

summary:  The  Jacksonville  District,  U.S. 
Armv  (iorps  of  Engineers  (Corps),  along 
with  the  South  Florida  Water 
Management  Distru  t  (SFWMD).  intends 
to  prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  feasibility 
phase  of  the  C-7  (North  Dade)  Canal 
Cieneral  Reevaluation  Report  (GRR), 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Paul 
Stevenson,  Planning  Division.  U.S. 
.\rmv  Corps  of  Engineers,  P,0,  Box 
4970,  [acksonviile,  Florida  322J2-0019; 
Telephone  904-899-5049/Fax  904-232- 
3442 
SUPPLEMENTARY  INFORMATION: 

a  Authorization:  C.nnstTucXion  of  the 
C-7  (Little  River)  canal  and  associated 
water  control  structure,  S-27  was 
authoriz^'d  hv  the  Fl()f)d  Control  Act  of 
1948.  which  provided  for  construction 
of  the  first  phase  of  a  comprehensive 
plan  for  flood  control,  fish  and  wildlife 
preservation,  regional  groundwater 
control,  salinitv  f;ontrol,  and  navigation. 

The  Energy  and  Water  Development 
Act  of  1995  authorized  preparation  of  a 
GRR  to  review  conveyance  capacity  of 
existing  canal,  document  the  quality  of 
local  maintenance,  and  to  make 
recommendations  for  sufficient 
solutions  to  flooding  problems  within 
the  C-7  drainage  basins. 

b.  Studv  Area  The  C-7  basin  is 
located  in  northeastern  Miami-Dade 
County,  Florida;  the  canal  and 
associated  control  structure  S-27  are 
previously  constructed  Corps'  projects. 
The  C-7  basin  comprises  35  square 
miles,  and  is  approximately  H  miles 
long.  The  western  portion  of  the  basin 
lies  in  Area  B,  an  area  of  relatively  poor 
drainage,  west  of  the  coastal  ridge, 
eastern  Miami-Dade  County.  S-27  is  a 
double  gated  i:on(,rete  spillway  located 
in  C-7,  which  permits  release  of  flood 
runoff  and  prevents  over-drainage  and 
saltwater  intrusion  through  C-7. 

S-30  is  a  gated  concrete  culvert  which 
prevents  excessive  seepage  losses  from 
Water  Conservation  Area  (WCA)  -3A  by 
permitting  higher  stages  in  the  L-33 
borrow  camil  and  supplies  water  from 
L-33  borrow  canal  during  dry  periods  to 


maintain  stages  and  satisfy  irrigation 
demands  in  the  C-7  drainage  basin,  C- 
7  canal  discharges  into  northern 
Biscayne  Bay,  at  Miami, 

c.  Project  Scope  and  Preliminary 
Alternatives:  The  primary  objective  of 
this  project  is  to  develop  a  total 
watershed  plan,  which  identifies 
structural  and/or  operational 
modifications  to  the  C-7  canal  and  the 
associated  water  management  facilities, 
to  improve  flood  control.  While  the 
project  emphasis  is  to  enhance  flood 
control  benefits  in  the  project  area,  the 
GRR  will  also  document  the  status  and 
quality  of  maintenance  on  the  existing 
project  and  identify  environmental 
restoration  opportunities  in  conjunction 
with  proposed  project  modifications. 

Alternatives  will  be  developed  and 
evaluated  based  on  the  project 
objectives,  environmental  studies,  flood 
control  feasibility,  and  economics. 
Standard  Corps"  programs  and  SWMM 
modeling  will  be  used  to  develop 
hydraulic  models  of  the  existing  and 
any  proposed  flood  control  features. 

in  addition  to  the  without  project  and 
future  conditions,  four  preliminary 
alternatives  have  been  drafted  which 
may  be  revised  pending  model  results 
and  public  feedback.  They  include:  (1) 
No  action;  (2)  modifications  to  existing 
canal  to  increase  conveyance  where 
appropriate  and  possible;  (3)  installation 
of  pumps  to  pump  water  eastward  to 
tide,  possibly  in  conjunction  with  canal 
cross-section  modifications;  (4) 
installation  of  pumps  to  pump  water 
westward  possibly  in  conjunction  with 
channel  modifications  and  a  water 
treatment  component. 

d.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  will  be  utilized 
to  involve  Federal,  State,  and  local 
agencies,  affected  Indian  Tribes,  and 
other  interested  private  organizations 
and  parties. 

A  Scoping  letter  will  be  sent  to 
interested  Federal,  State  and  local 
agencies,  interested  organizations  and 
the  public,  requesting  their  comments 
and  concerns  regarding  issues  they  feel 
should  be  addressed  in  DEIS.  Interested 
persons  and  organizations  wishing  to 
participate  in  the  scoping  process 
should  contact  the  U.S.  Army  Corps  of 
Engineers  at  the  address  above. 
Significant  issues  anticipated  include 
concern  for;  maintenance  of  flood 
protection  for  the  project  area;  water 
qucility,  particularly  in  the  receiving 
waters  of  Biscayne  Bay  or  \VCA-3A; 
wetlands,  fish  and  wildlife;  saltwater 
intrusion  into  project  canal  and  the 
groundwater  and;  threatened  and 
endangered  plant  and  animal  species. 
Public  meetings  will  be  held  over  the 
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course  of  the  study,  the  exact  location, 
dates,  and  times  will  be  announced  in 
public  notices  and  local  newspapers. 
e.  DEIS  Preparation:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  about  January  2002. 

Luz  D.  Ortiz. 

Anpy  Federal  Register  Liaison  Officer. 
IFRDot.  01-24482  Filed  9-2S-()l;  8:45  ami 
BILUNG  CODE  3710-AJ-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Upper  Columbia  Basin 
Alternative  Flood  Control  and  Fish 
Operations  at  Libby  Dam,  Montana; 
Hungry  Horse  Dam,  Montana;  and 
Grand  Coulee  Dam,  Washington 

AGENCY:  US  Army  Corps  of  Engineers 

(Corps),  DoD  and  US  Bureau  of 

Reclamation  (Bureau),  Department  of 

Interior. 

ACTION:  Notice  of  intent. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the  US 
Army  Corps  of  Engineers  (Corps),  and 
the  Bureau  of  Reclamation  (Bureau) 
propose  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  operational 
alternatives  for  the  conservation  of 
threatened  and  endangered  species  of 
fish  listed  for  protection  under  the 
Endangered  Species  Act.  (The  Corps  has 
responsibility  for  publishing  the  notice 
in  the  Federal  Register  and  for 
preparing  and  filing  the  EIS.) 
Specifically,  this  EIS  will  address  those 
operational  actions  for  Libby,  Hungrv 
Horse,  and  Grand  Coulee  Dams 
identified  by  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  US 
Fish  and  Wildlife  Service  (USFWS)  as 
Reasonable  and  Prudent  Alternatives  in 
their  Biological  Opinions  (BiOps)  both 
dated  December  21,  2000.  Those  BiOps 
call  for  the  Corps  of  Engineers  and 
Bureau  of  Reclamation  to  undertaJte 
various  actions  at  their  14  main  Federal 
Columbia  River  Power  System  (FCRPS) 
dams  to  assist  in  recover>'  of  fish  species 
listed  under  the  Endangered  Species  Act 
in  the  Columbia  River  basin.  Among 
those  actions  is  implementation  of  an 
alternative  flood  control  strategy,  called 
variable  discharge  (variable  Q,  or 
VARQJ,  required  at  Libby  and  Hungry 
Horse  Dams.  This  strategy  has  potential 
impacts  in  other  parts  of  the  Columbia 
system,  and  results  in  different 
operation  at  Grand  Coulee  Dam.  All 
three  reservoirs  are  storage  reservoirs. 


and  Libby  and  Hungr>'  Horse  are  on 
headwater  tributaries  to  the  Columbia 
River,  the  Kootenai  and  South  Fork 
Flathhead.  respectively,  while  Grand 
Coulee  is  on  the  mainstream  Columbia. 
Libby  is  a  Corps  project,  and  Hungrv 
Horse  and  Grand  Coulee  are  Bureau 
projects.  VARQ  is  a  flood  control 
operation  that  reduces  wintertime 
resen'oir  drawdown  at  Libbv  and 
Hungry  Horse  for  floodwater  storage 
compared  to  existing  operation,  and 
provides  better  assurance  of  reservoir 
refill  in  summer,  to  meet  multiple  water 
uses.  The  no-action  alternative  is  called 
BASE-CRT63.  and  consists  of  the 
existing  fiood  control  operation 

In  addition,  the  NMFS  BiOp  calls  Un 
summer  flow  augmentation  from  (iranci 
Coulee  Dam  for  juvenile  salmon  out- 
migration,  as  well  as  provision  for  fall 
flows  for  lower  Columbia  (hum  salmon 
spawning  and  incubatum  The  USFWS 
BiOp  calls  for  reduction  of  adverse 
effects  of  flow  fluctuations  on  bull  trout 
below  Hungry  Horse  and  Libbv  dams. 
and  for  maintenance  of  minimum  vear- 
round  flows  for  bull  trout 
FOR  FURTHER  INFORMATION  CONTACT; 
Questions  regarding  the  scoping  process 
or  preparation  of  the  DEIS  may  be 
directed  to  Dr.  Stephen  Martin,  U.S. 
.^rmy  Corps  of  Engineers.  Seattle 
District,  Environmental  Resources 
Section.  PO  Box  3755.  Seattle. 
Washington  98124-3755;  telephone 
(206)  764-3631;  e-mail 
Stephen. g  ma rtin@usocpurmv  mi] 
SUPPLEMENTARY  INFORMATION: 

1,  Proposed  Action 

The  Federal  Columbia  River  Power 
System  (FCRPS)  comprises  14  major 
dams  and  a  number  of  smaller  ones. 
Libby.  Hungr\'  Horse  and  Grand  Coulee 
dams  are  among  the  14  large  projects 
The  BiOps  from  the  USFWS  and  NMFS 
were  both  issued  on  December  21.  2000, 
under  Section  7  of  the  Endangered 
Species  Act,  as  amended,  in  response  to 
a  Biological  Assessment  and 
supplementary  information  concerning 
effects  of  the  FCRPS  on  listed  stocks  of 
white  sturgeon,  bull  trout,  salmon  and 
steelhead  in  the  Columbia  and 
tributaries.  Libby  and  Hungrv'  Horse 
dams  store  water  primarily  for 
hydropower  and  flood  control,  as  well 
as  for  other  purposes  such  as  fish  and 
wildlife  and  recreation.  Libby  Dam  is 
located  at  river  mile  (RM)  222  on  the 
Kootenai  River  in  northwestern 
Montana:  when  full,  the  reser\'oir  (Lake 
Koocanu.sa)  backs  into  southern  British 
Columbia,  Canada.  Hungry-  Horse  Dam 
is  at  RM  5  on  the  South  Fork  Flathead 
River,  part  of  the  Flathead/Clark  Fork 
Pend  C3reille  system,  also  in 
northwestern  Montana.  The  two  systems 


are  adjacent  to  each  tjther.  Grand  Coulee 
Dam  is  at  RM  597  on  the  Columbia 
River  in  northeastern  Washington  State. 

In  general,  flood  control  using 
reservoirs  involves  maintaining  the 
reservoir  low  enough  to  impound  inflow 
from  hiuh-niriiiff  >\  ruts  such  as 
rainstoiiiis  ,tihi  ^udiii'ii  snowmelts.  In 
multipurpose  siorayf  reservoirs,  it 
means  drawing  down  the  reservoir 
beginning  in  earh  fall  through  March  or 
April  to  a  surface  ele\ation  appropriate 
for  the  ninoff  forecast  for  the  coming 
spring  and  summer  (generally  based  on 
snowpark  readings)  Then  refill  begins, 
and  the  resennir  i>.  penerally  full  by  the 
end  nf  Iul\\  where  it  i^  maintained 
through  .August   Fur  I.iliby.  Hungry 
Horse  and  Cirand  ("oulee.  water  passed 
through  the  dam  is  used  for  power 
generation  and  lowering  the  reservoir 
elevation  serves  to  meet  increased 
power  need*;  nf  the  region  in  fall  and 
winter 

\'.\RQ  IS  an  alternative  flood  control 
strategy  intended  to  meet  other  needs  by 

better  assuring  reservoir  refill  and 
higher  spring  flows,  to  come  closer  to 
natural  snowmelt  runoff  conditions  in 
the  rivers.  That  runoff  is  impounded  by 

Libbv  and  Hungr\  H/rvi  li.ims.  which 
under  normal  nperaiif^ii-.  r'loased  only 
minimum  flows  during  that  period.  In 
the  Kootenai  River,  starling;  lii  the 
1990s,  drawing  down  fh-'  rrsrrxoirs  for 
power  generatii  ill  lojiiw  thi'  required 
flood  ((iiitriil  el('\atiiiii  ti,i-  heen 
curtailed  in  winter  to  allow  water 
storage  for  flow  augmentation  in  "^prine 
In  addition  to  benefiting;  stui):'  >  :,   ,; 
also  benefits  luvenile  s.ilniKii 
outmigration  in  the  luwui  (..oiumbia 
River.  Furthermore,  August  flow 
augmentation  for  Columbia  ^.ili!,!. 
outmigration  has  also  been  pri  v  iiir.i 
from  Libbv  in  response  to  1995  NMFS 
BiOp  requirements. 

\'ARQ  is  related  to  the  Montan.i 
Department  of  Fish.  Wildlife  and  Parks 
Integrated  Rule  (iunes  (IR(^s)  as  an 
alternative  flood  control  strategy.  In 
lower  and  medium  run  off- forecast  years. 
I  ompared  tn  \  .XKQ   IKCs  allow  deeper 
reservoir  drawdown  m  wintii   \>  hich 
benefits  power 

As  called  for  bv  USFWS  aixi  NMFS 
BiOps,  the  Corps  ami  !]i;r'  ,iu  .ui  ti^ 
implement  V'ARQ  at  l.ititiv  ,iUi^  Hungry 
Horse  dams,  as  well  as  nther  nt  tions  for 
benefit  of  listed  fish  Mm  k^  in  the 
Columbia  basin   if  retuaining  studies  of 
system  flood  control  prove  VARQ 
feasible,  and  other  impacts  are  either 
not  significant  or  can  be  mitigated,  then 
it  would  be  implemented  the  next 
winter  following  completion  of  NEPA 
documentation 
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Other  operations  to  provide  water  in 
summer  and  fall  for  salmon 
outmigration.  spawning  and  incubation 
are  also  part  of  the  proposed  action,  as 
are  reduction  of  adverse  effects  of  flow 
fluctuation  below  Libby  and  Hungry 
Horse  dams,  and  provision  of  minimum 
flows  for  bull  trout. 

2.  Alternatives  ' 

Alternatives  to  be  evaluated  will 
include  existing  operation  (no-action! 
which  includes  current  flood  contrul 
operation  with  flow  augmentation  in 
spring  for  white  sturgeon,  bull  trout. 
and  salmon;  VARQ  with  spring  and 
summer  flow  augmentation  for  fish; 
increased  summertime  drawdown  of 
Lake  Roosevelt  (Grand  Coulee  Dam)  to 
meet  summer  flow  objectives  for 
salmon;  and  fall  flow  augmentation  for 
salmon  spawning  and  incubation  in  the 
lower  Columbia.  The  scoping  process 
will  be  used  to  derive  the  full  range  of 
reasonable  alternatives. 

3.  Scoping  and  Public  Involvement 

Public  involvement  will  be  sought 
during  the  scoping  and  conduct  of  the 
study  in  accordance  with  NEPA 
procedures.  Public  meetings  will  be 
held  in  affected  communities  during 
scoping,  and  during  public  review  of  the 
DEIS.  A  public  scoping  process  will  be 
initiated  to  clarify  issues  of  major 
concern,  identify  studies  that  might  be 
needed  in  order  to  analyze  and  evaluate 
impacts,  and  obtain  public  input  on  the 
range  and  acceptability  of  alternatives. 
This  notice  of  intent  formally 
commences  the  joint  scoping  process 
under  NEPA.  As  part  of  the  scoping 
process,  all  affected  Federal.  State  and 
local  agencies.  Native  American  Tribes. 
and  other  interested  private 
organizations,  including  environmental 
interest  groups,  are  invited  to  comment 
on  the  scope  of  the  EIS.  Comments  are 
requested  concerning  project 
alternatives,  mitigation  measures, 
probable  significant  environmental 
impacts,  and  permits  or  other  approvals 
that  may  be  reauired 

To  date,  the  following  issues  of 
concern  have  been  identified  to  be 
analyzed  in  depth  in  the  draft  EIS:  (1) 
Flood  control  impacts  on  a  local  and  a 
system-wide  basis:  (2)  fisheries  and 
other  aquatic  ecosystem  impacts  and 
benefits  in  affected  reservoirs  and 
downstream  in  the  Kootenai  and 
Flathead  systems  and  on  the  mainstem 
Columbia;  (3)  effects  of  potential 
increase  in  frequency  of  spill  and 
impacts  from  dissolved  gas  on  aquatic 
organisms;  (4)  groundwater  seepage  in 
lands  from  prolonged  high  spring  flows 
along  the  Kootenai  River  in  Idaho;  (5) 
levee  integrity  concerns  from  prolonged 


high  spring  flows  along  the  Kootenai 
River  in  Idaho  and  British  Columbia;  (6) 
potential  for  increased  suspension  of 
sediments  due  to  drawdown  of  Lake 
Roosevelt  (Grand  Coulee);  (7)  potential 
aerial  transport  of  contaminants  (mainly 
heavy  metals)  from  exposed  Lake 
Roosevelt  sediments;  (8)  exposure, 
looting  and  vandalism  of  prehistoric 
artifacts  and  human  remains  along  Lake 
Roosevelt:  (9)  recreational  impacts  on 
affected  reservoirs:  (10)  Columbia 
system  power  generation  impacts;  and 
(il)  power  generation  impacts  at 
Canadian  projects  downstream  of  Libby 
Dam,  a  treaty  issue. 

There  are  fish  stocks  listed  under  ESA 
that  would  be  directly  affected  by  the 
proposed  action,  including  Kootenai 
River  white  sturgeon  (endangered),  bull 
trout  (Salvelinus  confluentus) 
(threatened);  various  stocks  of  chinook 
(Oncorhynchus  tshawytscha),  chum  (O. 
keta)  and  sockeye  (O.  nerka)  salmon, 
and  steelhead  (O.  mykiss). 

A  notice  of  scoping  meetings  will  be 
mailed  to  all  involved  agencies  and 
individuals  known  to  have  an  interest  in 
this  project.  Scoping  meetings  are 
scheduled  as  follows: 

(1)  Grand  Coulee,  Grant  Co., 
Washington,  Oct.  29,  2001. 

(2)  Sandpoint.  Bonner  Co.,  Idaho, 
October  30,  2001 

(3)  Bonners  Ferry,  Boundary  Co.. 
Idaho,  November  1.  2001. 

(4)  Portland,  Multnomah  Co.,  Oregon, 
November  8,  2001 

(5)  Libby.  Lincoln  Co..  Montana, 
November  13.  2001. 

(6)  Eureka.  Lincoln  Co.,  Montana, 
November  14,  2001. 

(7)  Kalispell,  Flathead  Co..  Montana, 
November  15.  2001 

These  dates,  or  revised  dates,  as  well 
as  specific  times  and  locations  will  be 
published  in  each  town's  newspaper 
approximately  30  days  before  each 
meeting.  Specific  dates  and  times  can 
also  be  verified  by  visiting  the  Corps  of 
Engineers'  website  at 
i\-w\\-.nws  usace.army.mil/index.cfm. 
There  will  al.so  be  up  to  six  govemment- 
to-government  meetings  with  Tribal 
council  members  in  affected  areas. 
Verbal  or  written  comments  will  be 
dcrepted  at  the  scoping  meetings,  or 
written  comments  may  be  sent  by 
regular  or  electronic  mail  to  Stephen 
Martin  at  the  above  addresses  on  or 
before  November  2.  2001.  Ongoing 
communif:ation  with  agencies.  Native 
American  tribes,  public  interest  groups, 
and  interested  citizens  will  take  place 
throughout  the  EIS  development 
through  the  use  of  public  meetings, 
mailings,  and  the  Internet. 


4.  Other  Environmental  Review, 
Coordination  and  Permit  Requirements 

The  environmental  review  process 
will  be  comprehensive  and  will 
integrate  and  satisfy  the  requirements  of 
NEPA,  and  other  relevant  Federal,  State 
and  local  environmental  laws.  Other 
environmental  review,  coordination, 
and  permit  requirements  may  include 
preparation  of  a  Clean  Water  Act, 
Section  404  evaluation  by  the  Corps. 

5.  Schedule 

The  draft  EIS  is  scheduled  for  release 
in  Fall,  2003. 

Ralph  H,  Graves, 

Colonel.  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  01-24481  Filed  9-28-01:  8:45  ami 
BtLUNG  CODE  3710-ER-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Availability  of  tlie  Bonneville 
PurclMSing  Instructions  (BPI)  and 
Bonneville  Rnancial  Assistance 
instructions  (BHA) 

agency:  Boimeville  Power 

Administration  (HP A).  DOE. 

ACTION:  Notice  of  document  availability. 

summary:  Copies  of  the  Bormeville 
Purchasing  Instructions  (BPI).  which 
contain  the  policy  and  establish  the 
procedures  that  BPA  uses  in  the 
solicitation,  award,  and  administration 
of  its  purchases  of  goods  and  services, 
including  construction,  are  available  in 
printed  form  for  $30.  or  without  charge 
at  the  following  Internet  address:  http:/ 
/www.bpa.gov/Coqjomte/kgp/bpi/ 
bpi.htm.  Copies  of  the  Bonneville 
Financial  Assistance  Instructions 
(BFAI).  which  contain  the  policy  and 
establish  the  procedures  that  BPA  uses 
in  the  solicitation,  award,  and 
administration  of  financial  assistance 
instruments  (principally  grants  and 
cooperative  agreements),  are  available  in 
printed  form  for  $15  each,  or  available 
without  charge  at  the  following  Internet 
address:  http://www.bpa.gov/corporate/ 
kgp/bfai/bfai.btm. 

ADDRESSES:  Unbound  copies  of  the  BPI 
or  BFAI  may  be  obtained  by  sending  a 
check  for  the  proper  amount  to  the  Head 
of  the  Contracting  Activity,  Routing  CK- 
1,  Bonneville  Power  Administration, 
P.O.  Box  3621,  Portland,  Oregon  97208- 
3621. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manager,  Corporate  Communications, 
1-800-622-4519. 

SUPPLEMENTARY  INFORMATION:  BPA  was 
established  in  1937  as  a  Federal  Power 
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Marketing  Agency  in  the  Pacific 
Northwest.  BPA  operations  are  financed 
ft-om  power  revenues  rather  than  annual 
appropriations.  BPA's  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes. 
Pursuant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a  statement  of 
purchasing  policy  and  as  a  body  of 
interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significantly  different  from  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  ser\'ices  that 
it  requires.  BPA's  financial  assistance 
operations  are  conducted  under  16 
U.S.C.  832  et  seq..  and  16  U.S.C,  839  et 
seq.  The  BFAI  express  BPA's  financial 
assistance  policy.  The  BFAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  0MB 
circulars: 

A-21  Cost  Principles  for  Educational 
Institutions. 

A-87  Cost  Principles  for  State.  Local 
and  Indian  Tribal  Governments, 

A-102  Grants  and  Cooperative 
Agreements  with  State  and  Local 
Governments 

A-110  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and 
Other  Non-Profit  Organizations 

A-122  Cost  Principles  for  Non-Profit 
Organizations. 

A-133  Audits  of  States,  Local 
Governments  and  Non-Profit 
Organizations. 

BPA's  solicitations  and  contracts 
include  notice  of  applicability  and 
availability  of  the  BPI  and  the  BFAI.  as 
appropriate,  for  the  information  of 
offerors  on  particular  purchases  or 
financial  assistance  transactions 

Issued  in  Portland.  Oregon,  on  September 
4,  2001 

Kenneth  R.  Ber^lund, 

.Manager.  Contracts  and  Property 
Management 

|FR  Do( .  01-24.S22  Filed  9-28-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ICOI-IF-OOO,  FERC  Form  1-F] 

Proposed  Information  Collection  and 
Request  for  Comments 

Scpl ember  25   2001 

AGENCY:  Federal  Energy  Rpgu!Ht(ir\ 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 


SUMMARY:  In  compliance  with  the 
requirements  of  section  3506{c)(2)la)  of 
the  Paperwork  Reduction  Act  of  199.S 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulator*'  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below 
DATES:  Consideration  will  bo  given  to 
comments  submitted  within  60  days  of 
the  publication  of  this  notice 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulator.'  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NE. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415.  bv  fax  at 
(202)208-2425,  and  by  e-mail  at 
mike. miUer@f ere.  fed.  us 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC  Form  1-F 
"Ajinual  Report  for  Norrniajor  Electric 
Utilities  and  Licensees"  (OMB  No 
1902-0029)  is  used  by  the  Commission 
to  implement  the  statutorv  pro\isions  of 
the  Federal  Power  Act  (FPA)  16  USC, 
791a-825r,  The  Commission  is 
authorized  and  empowered  to  make 
investigations,  collect  and  record  data, 
prescribe  rules  and  regulations 
concerning  accounts,  records  and 
memoranda  as  necessary  or  appropriate 
for  administering  the  FPA.  The 
Commission  may  prescribe  a  svstem  of 
accounts  for  jurisdictional  companies 
and,  after  notice  and  opportunity  for 
hearing,  may  determine  the  accounts  in 


which  particular  outla\>  dnd  re(  eipts 
will  be  entered,  <  barged  or  credited.  The 
FERC;  Form  No   1-F  is  a  financial  and 
iifieratHit;  reporl  f'  i  •■i'-!  tru   '.,'.'.' 
rt'guiation     Nomiiajur    i.^  di:iiiied  as 
having  total  sales  in  each  of  the  last 
three  consecutive  years  of  10,000 
nv^aw  att-hours  or  less, 

FERC  staff  uses  the  data  in  the 
continuous  review  of  the  financial 
condition  of  regulated  companies,  in 
\  .inous  rate  proceedings  and  supply 
programs  and  in  the  Commission's  audit 
program  The  annual  financial 
infnrmat;on  filed  with  the  Commission 
IS  a  niand.iior'v  reijiiirement  submitted 
m  a  prescribed  fnrm.i!  which  is  filed 
elec  tronicalh  v)a  tti-'  Internet,  The 
Commission  impi'inents  these  filing 
requirement^  in  tli'i  nie  of  Federal 
Reguidtinn'.  ;LFR,  unaer  18  CFR  Parts 
41,  101,  141.2. 

Ai'tmn  The  Commission  is  requesting 
a  thret'-xear  extension  of  the  current 
expiration  date  witti  i  ertain  changes  to 
the  existing  (  ollection  of  data  Based  on 
a  review  of  the  FERC's  requirements  for 
Form  1-F  data  and  requests  hum 
respondents  for  redm  tnms  in  the 
collection,  the  Commission 
recommends  the  elimination  nt  the 
Form  1-F  schedules  listed  below: 

•  Data  on  ,Serurit\  Holders  and 
\"oting  Powers  (Parts  X  an(i  XI.  P   18) 

•  .Nonutihty  Property    2^1.  P   110) 

•  Capital  Stock  Sub.  (^ap  Sto(  k 
Liability  for  Con.  Prem  Ca[)  Stoi  k   8c 
Inst  Received  (252   P    112) 

•  Dis(  ount  (m  (:a[)ital  .Stock  (254.  P. 
112) 

•  Particulars  ( ,ont  errnii'.:  (  ert.iii] 
Income  Deduction  ami  Interest  Charges 
I. 140,  P    117i 

•  Electru  DistrihutnUi  MctiT^  and 
Line  Transformers  (429.  lines  63  &  65. 
P   206) 

•  Number  of  Electric  IJt'paninent 
F;mplo\ees  (:^23,  pa>:e  C  1 

•  C^onstrui  tion  ()\f'rhf,ni^ — ♦■ii-i  trie 
(217   p  8  Allowance  for  Funds  used 
During  Construction) 

Burden  Statement  Public  reporting 
burden  for  this  <  ollfi  'imh  )ias  been 
reduced  b\  the  ehiiwnation  of  several 
schedules  and  the  paper  filing  format 
requirement  The  bunit'ii  i^  estimated 


Number  of  respondents  annually 
(1) 

Numt>er  o'             Average  burden 
responses  per               hours  per 
responOent                   respt,'>nse 

(2)                               (3) 

Total  annual 
burden  hours 

(1)x(2)x(3) 

17  • 

1                                 32 

544 
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Estimated  cost  burden  to  respondents: 
476  hours/2,080  hours  per  year  x 
5117,041  per  year  =  526,784  The  cost 
per  respondent  is  equal  to  S  \n~h 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain. 
disclose,  or  provide  the  information 
including: 

(1)  Reviewing  instrurtums;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  -ivstf  ms  for  the 
purposes  of  collecting,  validating, 
verifving,  processing,  maintaining, 
disclosing  and  providing  information: 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  tn 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  anv  one  particular  function  or 
activity 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility,  (2)  the  accuracv  of 
the  agencv's  estimate  of  the  burden  of 
the  proposed  collection  of  inform.itinn, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
wavs  to  enhance  the  quality,  utilitv  and 
claritv  of  the  information  to  be 
collected;  and  (4)  ways  tii  mininiiz>'  th-' 
burden  of  the  collection  of  inform.itinn 
on  those  who  are  to  respond 

David  P.  Boersers.  I 

Secretary. 

IFR  D'"    01-2444^  Filed  f»-28-01;  8:45  ami 

BILUNC  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

September  25.  2001. 

a.  Application  Typp-  Application  to 
.■\mend  License  for  the  Power  Creek 
Hvdroelectric  Project. 

b.  Project  \o:  1124.3-037. 

c.  Dote  Filed:  September  7,  2001, 

d.  Applicant:  Cordova  Electric 
Cooperative. 

e.  Name  of  Project:  Power  Creek 
Hvdroelectric  Project. 

f.  Location:  The  project  is  located  on 
Power  Creek  in  the  town  of  Cordova, 
Southeast  Alaska.  The  project  is  entirely 
on  Eyak  Native  Corporation  Lands. 
adjacent  to  the  Chugach  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Kenneth  I. 
Gates,  Cordova  Electric  Cooperative. 
P.O.  Box  20.  Cordova,  AK.  99674-0020. 
Tel:  (907)424-5,555. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula. sarma@ferc. fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  (October  25.  2001). 

All  documents  (original  and  eight 
copies)  should  he  filed  with  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE,  Washington.  DC  10416. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissions  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number 
(11243-037)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Thi'  licensee 
is  proposing  re-route  about  250  feet  of 
the  project  pipeline  in  the  area  of  the 
penstock  bridge  The  re-route  w^ould 
consist  of  burying  the  penstock  under 
Power  Oeek  where  it  crosses  the  creek. 
ln^teHd  of  running  over  on  the  bridge  as 
presenth  constructed  The  proposed 
action  would  protect  the  penstock  from 
any  avalanche  damage.  Burying  the 
penstock  would  provide  economic  and 
environmental  benefits  by  eliminating 
the  risk  of  pipe  line  rupture  and 
consequent  water  quality  impact  .  and 
power  outages. 


I.  Locations  of  the  Application:  A 
copv  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  .NE.  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
H-uiv./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so- indicate  by  writing  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  to 
Inten'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  §  ,211, 
§  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  mtervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

'■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

David  P.  Boergers, 

Srrrf'tnn' 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7063-8] 

Privacy  Act  of  1974:  System  of 
Records,  Creation  of  Eleven  New 
Privacy  Act  System  of  Records 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  is  establishing  eleven  new 
Privacy  Act  system  of  records. 
EFFECTIVE  DATES:  The  proposed 
amendments  will  be  effective  without 
further  notice  on  November  10,  2001 
unless  comments  received  require  a 
contrary  determination. 
ADDRESSES:  Send  written  comments  to 
Judy  E.  Hutt,  Agency  Privacy  Act 
Officer,  1200  Pennsylvania  Ave..  (M/C 
2822)  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
E.  Hutt,  Agency  Privacy  Act  Officer. 
1200  Pennsylvania  Ave.  (M/C  2822) 
Washington,  DC  20460, 
hutt.judy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

New  System  of  Records 

J.  Superfund  Cost  Recovery  Accounting 
Information  System 

This  system  is  used  to  recover  costs 
from  potentially  responsible  parties 
(PRPs)  for  government  cleanup  efforts. 
The  system  maintains  documentation  in 
support  of  amounts  billed  to  PRPs.  It 
consists  of  several  components  that  will 
ultimately  be  integrated  into  an  existing 
document  management  system  called 
SCORPIOS.  The  previously  existing 
functions  of  SCORPIOS.  with  the 
inclusion  of  the  record  component,  will 
remain  unchanged. 

2.  EPA  Personnel  Emergency  Contact 
Files 

This  system  is  intended  to  cover  all 
emergency  contact  files  in  ever>'  EPA 
office.  There  is  some  central  policy 
direction,  but  the  collection  and 
maintenance  is  decentralized.  The 
Manager  of  the  Emergency  Operations 
Center  will  serve  as  the  system  manager, 
along  with  emergency  coordinators  in 
each  other  affected  office.  The  notice  is 
written  with  enough  flexibility  so  that 
local  office  practices  for  emergency 
contact  information  can  vary  and  still 
fall  within  the  scope  of  the  system 
notice. 

3.  Time  Sharing  Services  Management 
System  Registration  Files 

This  system  contains  the  records  that 
control  the  access  to  the  Agency's 


computer  systems  and  tracks  usage  for 
accounting  purpose*. 

4  Risk  Management  Plan  Review  Access 
List 

This  system  contains  cmergencv 
contact  information  used  to  control 
access  to  risk  management  plans  and  td 
support  communications  with 
authorized  users.  The  Chemical 
Emergency  Preparedness  and 
Prevention  Office.  Office  of  Solid  Waste 
and  Emergency  Response,  operates  the 
system. 

5.  IGOR  (Inspector  General  Operatinns 
and  Reporting  System  I 

The  establishment  of  the  IGOR  system 
in  the  Office  of  Inspector  General 
resulted  in  a  restructuring  of  the  OiG 
systems  of  records.  Two  existing 
systems  (for  investigative  files  and 
personnel  security  files)  migrated  to  thr 
Igor  structure.  One  new  OIG  svstem  fur 
audit,  assignment,  and  time  sheet  filos 
has  been  created. 

6.0CEFT 

The  Office  of  Criminal  Enforcement. 
Forensics  and  Training  independenth 
prepared  a  revision  of  its  own  svstem 
notice  and  developed  two  additional 
systems.  That  effort  has  been 
incorporated  into  this  report  The  two 
new  systems  are  for  tracking 
investigations  and  for  recording  training 
activities. 

7.  Ubby  Asbestos  Exposure  Assessment 
Records 

This  system  was  created  to  support 
EPA's  Comprehensive  Energy  Recover\' 
&  Criminal  Liability  .\ct  emergency 
removal  process  at  the  Libby  Asbestos 
Site.  It  provides  information  assessing 
exposure  pathways  and  exposure 
outcomes  due  to  amphibole  asbestos, 
thus  enabling  EPA  to  provide  long-term 
protection  of  public  health  and  welfare 

8.  Emissions  Inspection  ana 
Maintenance  Records 

The  new  system  Emissions  Inspection 
and  Maintenance  Records  for  Federal 
Employees  Parking  at  Federal  Parking 
Facilities,  is  EPA's  first  government- 
wide  svstem  of  records.  It  will  bear  the 
number  EPA-GOVT-1.  and  it  will 
appear  as  the  last  system  in  the 
compilation.  This  new  system  notice 
will  not  only  cover  records  maintained 
by  EPA,  but  it  will  also  include 
comparable  records  maintained  by  other 
agencies.  The  system  notice  covers 
emissions  inspection  and  maintenance 
records  for  federal  employees  parking  at 
federal  parking  facilities  Several  other 
agencies  publish  government-wide 
system  of  records  notices  that  cover 


either  r»H:ords  that  the  [.ublishing 
agenc  y  owns  or  records  that  are 
substantialiv  the  same  throughout 
government  The  publication  of  a  single 
government-wide  system  notice  is  an 
efficient  way  to  covA  the  same  records 
at  many  agencies.  As  the  publishing 
d^ency  for  the  system,  EPA  will  not 
have  any  direct  responsibility  for 
managing  the  records  at  other  agencies. 
The  notic  e  directs  employees  seeking 
access  to  or  correction  of  records  to  an 
office  of  the  agency  maintaining  the 
record.  Any  agency  that  maintains  these 
records  in  a  substantially  different 
mdoner  may  publish  its  own  local 
notice. 

n,itp(i    Septt'iiihtT  5,  2001. 
Margaret  Schneider, 
■\cting  Assistant  Administrator,  Office  of 

Fnvimnmrntal  Informntir.- 

General  Routine  I'ses  .Applir  able  U> 
More  Than  One  System  of  Rei  ords 

A.  Disclosure  for  Law  Enforcement 

Purposes 

Information  nidv  be  disclosed  to  the 
appropriate  Federal,  State,  local,  tribal. 
or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  if  the  information  is  relevant 
to  a  \  lolation  or  potential  violation  of 
cu'il  or  criminal  law  or  regulation 
within  the  jurisdiction  ul  the  receiving 
entity. 

R  Disclosure  Incident  to  Requesting 

Infnrmatinn 

Inlormation  mav  be  disclosed  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
nei  essarv  to  identifv'  the  individual. 
inform  the  source  of  the  purpose  of  the 
request,  and  to  identih"  the  type  of 
information  requested),  when  necessary 
to  obtain  information  rele\  ant  to  an 
agenc  y  decision  concerning  retention  of 
an  employee  or  other  personnel  action 
(other  than  hiring),  retention  of  a 
security  clearanc  e.  the  letting  of  a 
contract  or  the  issuance  or  retention  of 
a  grant,  or  other  benefit. 

C  Disclosun^  tn  Requestmg  Agency 

Disclosure  nid\  be  made  to  a  Federal, 
State,  local,  foreign,  or  tribal  or  other 
public  authorit\  of  the  fact  that  this 
svstem  of  records  contains  information 
n-levant  to  the  retention  of  an  employee. 
the  retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit  The  other  agency  or  licensing 
organization  md\  then  make  a  request 
supported  by  the  written  consent  of  the 
individual  for  the  entire  record  if  it  so 
chooses  \(i  disclosure  will  be  made 
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unless  the  information  has  been 
determined  to  be  sufficiently  reliable  to 
support  a  referral  to  another  office 
within  the  agency  or  to  another  Federal 
agencv  for  criminal,  civil. 
administrative,  personnel,  or  regulatory 
action, 

D  Disclosurf  to  Office  of  Management 
and  Budget 

Information  may  be  disclosed  to  the 
Office  of  Management  and  Budget  at  anv 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  sot  forth  in 
0MB  Circular  No.  A-iq. 

E.  Disclnsure  to  Congressional  ()ffi,  >-s 

Information  may  be  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  m  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

F  Disclosurf'  to  Deportment  of  Justice 

Information  may  be  disclosed  to  the 
Department  of  [ustice.  or  in  a 
proceeding  before  a  court,  adjudicative 
bodv.  or  other  administrative  body 
before  which  the  Agency  is  authorized 
to  appear,  when; 

1  The  Agency,  or  any  component 
thereof:  or 

2  Anv  employee  of  the  Agency  in  his 
or  her  official  capacity;  or 

3.  Anv  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Agency  has 
agreed  to  represent  the  employee;  or 

4,  The  United  States,  if  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  anv  of  its 
components,  is  a  partv  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Agency  is 
deemed  by  the  Agency  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

G  Disclosure  to  the  National  Archives 

Information  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  in  records  management 
inspections 

H  Disclnsure  to  Contractors-.  Grantees, 
and  Others 

Information  mav  be  disclosed  to 
contractors,  grantees,  consultants,  or 
volunteers  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  job,  or  other  activity  for  the 
Agencv  and  who  have  a  need  to  have 
access  to  the  information  in  the 
performance  of  their  duties  or  activities 


for  the  Agency.  When  appropriate, 
recipients  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974  as  provided  in  5  U.S.C.  552a(m). 

/.  Disclosures  for  Administrative  C/a/m.s. 
Complaints,  and  Appeals 

Information  from  this  system  of 
records  ma\  be  disclosed  to  an 
authorized  appeal  grievance  examiner. 
formal  complaints  examiner,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  person  properly 
engaged  in  investigation  or  settlement  of 
an  administrative  grievance,  complaint, 
claim,  or  appeal  filed  by  an  employee, 
but  only  to  the  extent  that  the 
information  is  relevant  tiiid  necessary  to 
the  proceeding.  Agencies  that  may 
obtain  information  under  this  routine 
use  include,  but  are  not  limited  to,  the 
Office  of  Personnel  Management,  Office 
of  Special  Counsel,  Merit  Systems 
Protection  Board,  Federal  Labor 
Relations  Authority.  Equal  Employment 
Opportunity  Commission,  and  Office  of 
Government  Ethics. 

/.  Disclosure  to  the  Office  of  Personnel 
Management 

Information  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Personnel  Management  pursuant  to 
that  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

K  Disclosure  in  Connection  With 
Litigation 

Information  from  this  system  of 
records  mav  be  disclosed  in  connection 
with  litigation  or  settlement  discussions 
regarding  claims  by  or  against  the 
Agency,  including  public  filing  with  a 
court,  to  the  extent  that  disclosure  of  the 
information  is  relevant  and  necessary  to 
the  litigation  or  discussions  and  except 
where  court  orders  are  otherwise 
required  under  section  (b)f  1 1)  of  the 
Privacy  Act  of  1974.  5  U.S.C 
552a(b)(ll). 

EPA^O 

SYSTEM  NAME: 

Inspector  Generals  Operation  and 
Reporting  (IGOR)  System  Investigative 
Files. 

SYSTEM  LOCATION: 

Enterprise  Technology  Services 
Division.  Environmental  Protection 
Agency.  Resean  h  Triangle  Park.  NC 
27711. 

categories  of  individuals  covered  by  the 
system: 

Subjects,  complainants,  and  witnesses 
m  OIG  investigations;  OIG  employees 

whn  perfnriTi  investigations;  and 


individuals  who  receive  the  results  of 

investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  file  information, 
including  the  names  of  the  subjects  of 
OIG  investigations;  the  cities,  States, 
and  EPA  regions  in  which  the  subjects 
were  located;  the  names  of 
complainants  in  OIG  investigations;  and 
the  names  of  important  witnesses 
interviewed  during  OIG  investigations. 

Authority  for  Maintenance  of  the 
System  (includes  any  revisions  or 
amendments): 

Inspector  General  Act  of  1978,  5 
U,S.C.  app.  3. 

Piirpose(s): 

To  conduct  and  supervise  audits  and 
investigations  relating  to  programs  and 
operations  of  the  EPA. 

Routine  Uses  of  Records  Maintained 
in  the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  U'ses: 

General  Routine  Uses  A,  B,  C,  D  E.  F, 
G.  H,  I,  and  K  apply  to  this  system. 
Records  may  also  be  disclosed: 

1.  To  anv  source,  private  or  public,  to 
the  extent  necessary  to  secure  from  such 
source  information  relevant  to  a 
legitimate  EPA  investigation,  audit, 
decision,  or  other  inquiry 

2.  To  a  Federal  agency  responsible  for 
considering  suspension  or  debarment 
action  where  such  record  VNOuld  be 
relevant  to  such  action. 

3.  To  the  Department  of  Justice  to 
obtain  its  advice  on  Freedom  of 
Information  Act  matters. 

4.  In  response  to  a  lawful  subpoena 
issued  by  a  Federal  agency. 

5.  To  the  Department  of  the  Treasury 
and  the  Department  of  Justice  when 
EPA  is  seeking  an  ex  parte  court  order 
to  obtain  taxpayer  information  from  the 
Internal  Revenue  Service. 

6.  To  a  Federal,  State,  local,  foreign. 
or  international  agency,  or  other  public 
authority,  for  use  in  a  computer 
matching  program,  as  that  term  is 
defined  in  5  U.S.C.  552a(a)(8). 

7.  To  a  public  or  professional 
licensing  organization  if  the  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potentiaf  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

8.  To  any  person  when  disclosure  of 
the  record  is  needed  to  enable  the 
recipient  of  the  record  to  take  action  to 
recover  money  or  property  of  the  EPA. 
when  such  recovery  will  accrue  to  the 
benefit  of  the  United  States,  or  when 
disclosure  of  the  record  is  needed  to 
enable  the  recipient  of  the  record  to  take 
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appropriate  disciplinary  action  to 
maintain  the  integrity  of  EPA  programs 
or  operations. 

9.  To  the  Office  of  Government  Ethics 
to  comply  with  agency  reporting 
requirements  in  5  CFR  part  2638, 
subpart  F. 

10.  To  officers  and  employees  of  other 
Federal  agencies  for  the  purpose  of 
conducting  quality  assessments  of  the 
OIG. 

11.  To  the  news  media  and  public 
when  a  public  interest  justifies  the 
disclosure  of  information  on  public 
events  such  as  indictments  or  similar 
activities. 

12.  To  Members  of  Congress  and  the 
public  in  the  OIGs  Semiannual  Report 
to  the  Congress  when  the  Inspector 
Cxenera!  determines  that  the  matter 
reported  is  significant. 

13.  To  the  public  when  the  matter 
under  audit  or  investigation  ha.s  bocnme 
public  knowledge,  or  when  the 
Inspector  General  determines  that  such 
disclosure  is  necessar>'  to  preserve 
confidence  in  the  integrity  of  the  OIG 
audit  or  in\  estigative  process  or  is 
necessary  to  demonstrate  the 
accountability  of  EPA  officers, 
employees,  or  individuals  covered  h\- 
this  system,  unless  it  is  determined  that 
disclosure  of  the  specific  information  in 
the  context  of  a  particular  case  could 
reasonably  be  expected  to  constitute  an 
unwarranted  in\'asion  of  personal 
privacy. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  a  computer  database. 

RETRIEVABILITY: 

By  names  of  subjects,  complainants, 
and  important  witnesses  interviewed 
during  investigations:  investigative  case 
file  numbers;  and  the  names  and  social 
security  numbers  of  OIG  employees. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  All  records  are  maintained  in 
secure,  access-controlled  areas  or 
buildings. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Management,  Office  of  Inspector 
General,  Environmental  Protection 


Agency,  Ariel  Rios  Building,  1201) 
Pennsylvania  Avenue  NVV,  Washinytdn 
DC  20460 

NOTIFICATION  PROCEDURES: 

Any  individual  who  wants  to  knou 
whether  this  system  of  records  contains 
a  record  about  him  or  her,  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager 

RECORD  ACCESS  PROCEDURE: 

To  the  extent  permitted  under  the 
Privacy  Act  of  1974,  5  U.S.C.  552a()). 
ik)(2)  &  (k)(5)  this  system  has  been 
exempted  from  the  pro\isions  of  the 
Privacy  Act  of  1974  that  permit  access 
and  correction  However.  EP,\  mav.  in 
its  discretion.  fuil\  grant  individual 
requests  for  access  and  correction  if  it 
determines  that  the  exercise  of  these 
rights  will  not  interfere  with  an  interest 
that  the  exemption  is  intended  to 
protect  The  exemption  from  access  is 
limited  in  some  instances  by  law  to 
information  that  would  reveal  the 
identity  of  d  confidential  source. 
Requesters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  oth(^r  identif\ing  document. 
.Additional  identificatum  procedures 
may  be  required  m  snnu'  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendnTTit 
must  idi'ntify  the  record  to  bf  changed 
and  the  corrective  action  sought, 
('omplete  EP.A  Pri\ac\'  .Act  proc  edures 
are  set  out  in  40  CFR  part  Id 

RECORD  SOURCE  CATEGORIES: 

Subjects  of  an  investigation: 
individuals  with  whom  the  subjects  are 
or  were  associated  [eg.  colleagues, 
business  assoc;iates.  acquaintances,  or 
relatives);  Federal  State,  local, 
international,  and  foreign  investigative 
or  law  eniorc  ement  agenc  les;  other 
government  agencies;  confidential 
sources:  complainants:  witnesses; 
concerned  citizens,  and  public  source 
materials 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  5  CSC    552a(j)(2).  this  system 
is  exempt  from  the  following  provisions 
of  the  Privacy  Act  of  1974.  as  amended 
5  U.S.C.  552a(c)(3]  and  (4);  (d);  (e)(li, 
(e)(2).  (e)(3),  (e)(4)(G).  (e)(4)(H),  (e)(,5), 
and  (e)(8);  (f);  and  (g).  Cnder  5  U.S.C. 
552a(k)(2)  and  (k)(.S).  this  system  is 
exempt  from  the  following  pro\isions  of 
the  Privacy  Act  of  1974  as  amended, 
subject  to  the  limitations  set  forth  in  this 
subsection:  5  US  C.  552a(c)(3);  (dj; 


(e)(1),  (e)(4)(G),  (e)(4)(H),  and  (0(2) 
through  (5). 
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SYSTEM  NAME 


Inspectt  I  Uenerdl's  Operation  and 
Reporting  (IGOR)  System  Personnel 
Security  Files. 

SECURITY  CLASSIFICATION: 

Ihii  ^Vbti  111  has  no  overall  security 
classification.  However,  some  records 
within  the  system  may  bear  a  national 
defense/foreign  policy  classification  of 
Confidential.  Secret,  or  Top  Secret. 

SYSTEM  location: 

Enterprise  Technology  Services 
Division,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 

2"^11 " 

CATEGORIES  Of  iNDtViDoALS  COvEREC  B*   Tnf 
SYSTEM 

Subjects  of  personnel  security  and 
suitability  investigations  (e.g.,  national 
agency  checks  and  inquiries, 
background  investigations,  and  periodic 
reinvestigations)  conducted  by  or  for  the 
OIG  or  the  Office  of  Personnel 
Management,  including  present  and 
former  HPA  employees,  consultants, 
c    ;!r  1  '   rs.  and  subcontractors  in 
ndtiiual  .security  and/or  public  trust 
positions:  and  applicants  for  national 
security  and/or  public  trust  positions  at 
EPA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Personnel  security  and  suitability 
n!<'-   ill!  iiiding  the  subject's  social 
sfi  iirit;,  iiuiiiber,  name,  title.  EPA  office, 
EPA  organization  mail  code.  General 
Schedule  occupation  series  and  grade, 
geographic  location,  tvpe  of  employee 
(e.g.,  EPA  employee,  EPA  OIG 
employee,  or  contractor  employee), 
location  of  Official  Personnel  File 
folder,  date  of  birth,  place  of  birth,  type 
of  investigation  conducted,  date 
investigation  completed,  date  the 
completed  investigation  was  received  by 
EPA  OIG,  date  completed  investigation 
WHS  adjudicated  by  EPA  OIG.  case 
number  assigned  by  EPA  OIG  Personnel 
Security  Staff,  type  of  security 
clt'aiani  e  d.ite  of  securit)'  clearance. 
and  sciisitr,  iiv  of  the  position  occupied. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  S*STEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

Inspct  tor  General  Act  ol  1978.  5 
Is  (     ii)p.  3:  Executive  Order  12958 
(Apr.  12,  1995):  Executive  Order  12968 
(.Aug   2.  1995). 

PURPOSE(S): 

To  support  personnel  security 
investigations  for  EPA  staff,  contractor. 
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and  others  requirod  to  indintain 
clearances 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A.  B.  C,  D,  E.  F, 
G,  H.  !.  I.  and  K  apply  to  this  system. 
Records  mav  aUn  he  riisclosed: 

To  officers  and  employees  of  other 
Federal  aoencies  for  the  purpose  of 
conducting  qualitv  assessments  of  the 
OIG 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  .  I 

In  a  computer  database. 

RETRIEV  ability: 

Bv  the  name,  social  security  number, 
or  file  number  of  the  subjects  of 
background  investigations. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system  All  records  are  maintained  in 
secure,  access-controlled  areas  or 
buildings. 

retention  and  disposal:  I 

Records  ar'-  retained  and  disposed  of 
in  accordance  with  EP.A.  Records 
Control  Schedules.  Inspector  General 
Records,  approved  hv  the  National 
.Archives  and  Records  .-Xdministration. 

system  manager(s)  and  address: 

Assistant  Inspector  General  for 
Mission  Systems.  Office  of  Inspector 
General.  En\  irrmmental  Protection 
.■\gency.  .A.riel  Rios  Buildins,  1200 
Pennsvlvania  .-Vvenu^,  WV  Washington, 
DC  20460 

NOTIFICATION  PROCEDURES: 

.■\nv  individual  who  wants  to  know 
whether  this  system  of  records  contains 
a  record  about  him  or  her.  who  wants 
access  to  his  or  her  recfird,  or  who 
wants  to  contest  the  c:nntents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager 

RECORD  ACCESS  PROCEDURE: 

To  the  extent  permitted  under  the 
Privacy  A(.t  of  1974,  5  U.S.C.  552a(k)(2) 
&  {k)f5).  this  svstem  has  been  exempted 
from  the  provisions  of  the  Privacv  Act 
of  1974  that  permit  access  and 
correction   However.  EP.*\  may.  in  its 
discretion,  fully  grant  individual 
requests  for  acc:ess  and  f:orrec:tion  if  it 
determines  that  the  exercise  of  these 
rights  will  not  interfere  with  an  inttTt'>t 
that  the  exemption  is  intended  to 
protect  The  exemption  from,  access  is 
limited  in  some  instances  by  law  to 


information  that  would  reveal  the 
identity  of  a  confidential  source. 
Requesters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identifying  document. 
Additional  identification  procedures 
may  be  required  in  some  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify  the  record  to  be  changed 
and  the  corrective  action  sought. 
Complete  EPA  Privacy  Act  procedures 
arf^  set  out  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES: 

,Suh)e(:ts  of  a  jx.'rsnnnel  securitv  or 
suitability  investigation;  individuals 
with  whom  the  subjects  are  or  were 
associated  (e.g.,  colleagues,  business 
associates,  acquaintances,  or  relatives); 
Federal,  State,  local,  international,  and 
foreign  investigative  or  law  enforcement 
agencies;  other  government  agencies; 
confidential  sources;  complainants; 
witnesses;  concerned  citizens;  and 
public  source  materials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  5  U.S.C.  552a(k)(l).  (k)(2).  and 
(k)(5),  this  system  is  exempt  from  the 
following  provisions  of  the  Privacy  Act 
of  1974  as  amended,  subject  to  the 
limitations  set  forth  in  this  subsection; 
5  U.S.C.  552a(c)(3);  (d);  (e)(1),  (e)(4)(G], 
(e)(4)(H).  and  (f)(2)  through  (5). 

EPA-42 

SYSTEM  NAME: 

hispectur  General's  Operation  and 
Reporting  (IGOR)  System  Audit, 
Assignment,  and  Timesheet  Files. 

SYSTEM  LOCATION: 

Enterprise  Technology  Services 
Division,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

OIG  employees;  individuals  who 
request  audits  or  special  projects;  names 
of  individual  auditees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

IiK  oming  audit  requests,  assignment 
>hefts.  work  papers,  review  sheets,  and 
reports;  incoming  special  project 
requests,  assignment  sheets,  and 
memorandums  or  briefing  materials; 
and  OIG  emplo\'ee  timtjsheets. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

Inspector  General  Act  of  1978,  5 
U.S.C.  app.  3. 


PURPOSE(S): 

To  assist  the  OIG  in  planning  audits, 
investigations,  and  other  operations  of 
the  OIG;  monitoring  OIG  performance  of 
its  activities;  and  reporting  results. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A,  D  E.  F,  G.  H, 
1.  I.  and  K  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  a  computer  database. 

RETRIEVABILITY: 

Bv  assignment  number,  audit  report 
number,  the  name  and  social  security 
number  of  the  assigned  OIG  auditor,  or 
the  name  of  the  audit  requestor.  The 
general  assignment  module  contains 
records  that  are  retrieved  by  assignment 
number,  and  the  name  and  Social 
Security  Number  of  the  OIG  employee 
performing  the  assignment. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  All  records  are  maintained  in 
secure,  access-controlled  areas  or 
buildings. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Mission  Systems,  Office  of  Inspector 
General,  Environmental  Protection 
Agency,  Ariel  Rios  Building.  1200 
Pennsvlvania  Avenue  N'W.  Washington. 
DC  20460. 

NOTIFICATTON  PROCEDURES: 

Anv  individual  who  wants  to  know 
whether  this  system  of  records  contains 
a  record  about  him  or  her.  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager. 

RECORDS  ACCESS  PROCEDURE: 

Requesters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identifying  document. 
Additional  identification  procedures 
may  be  required  in  some  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify  the  record  to  be  changed 
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and  the  corrective  action  sought. 
Complete  EPA  Privacy  Act  procedure.s 
are  .set  out  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES: 

Record  subject.  OIG  supervisors,  other 
EPA  employees. 

EPA-43 

SYSTEM  NAME: 

Time  vSharing  Services  Management 
System  Registration  Files. 

SYSTEM  LOCATION: 

National  Computer  Center. 
Environmental  Protection  Agencv, 
Research  Triangle  Park.  NC  2  7711. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  contrac:tors.  consultants, 
volunteers,  and  e.xternal  users  who  ha\e 
access  to  EPA  computers 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
and  user  identification  number. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 
5  U.S.C.  301:42  U.S.C.  4370e. 

PURPOSE(S): 

To  regulate  access  to  the  EPA 
computer  system,  maintain  computer 
security,  and  to  allocate  costs  to 
computer  users. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A.  D.  E.  F.  G.  H. 
1,  and  K  apply  to  this  system.  Records 
may  also  be  disclosed: 

1 .  To  other  federal  agencies 
authorized  to  register  external  users. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  a  computerized  database. 

RETRIEVABILPTY: 

By  employee  name,  user 
identification  name,  and  any  other  data 
element. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  Any  paper  records  are 
maintained  in  lockable  file  cabinets.  All 
records  are  maintained  in  secure, 
access-controlled  areas  or  buildings. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  at  least  as  long  as  the 
record  subject  is  affiliated  with  EPA  and 
has  used  the  computer  within  the  last 
year. 


SYSTEM  MANAGER  (S)  AND  ADDRESS: 

Director,  National  Tin  hnnloyv 
Services  Division 


NOTIFICATION  PROCEDURES: 

.\ny  individual  who  wants  to  know 
\\  hether  this  system  of  records  contains 
d  record  about  him  or  her.  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager 

ACCESS  PROCEDURE: 

Requesters  will  be  required  tu  pro\ide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identih  ing  document. 
Additional  identification  procedures 
may  he  recjuin^d  in  '-ome  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  miifUfiment 
must  identif\  the  record  to  be  changed 
and  the  correcti\e  action  sought 
Complete  EPA  Privacy  Act  procedures 
are  set  out  in  40  CFR  part  ]<■> 

RECORD  SOURCE  CATEGORIES: 

Rec:f)rd  subiects,  ri(  (  ounl  indiiager^. 
and  ADP  coordinators 

EPA-44 

SYSTEM  NAME: 

EPA  Personnel  Emergency  Contact 
Files. 

SYSTEM  L0CATK)N: 

Each  Headquarters  Office.  Region,  or 
other  EPA  facility  may  maintain 
emergency  contact  files  See  the 
appendi.x  for  addresses  of  regional  and 
other  offic :es 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

EPA  employees.  ( ontractors,  and 
consultants,  and  emergency  responst' 
personnel  from  other  go\'ernment 
agencies  who^av  need  to  be  (ontac  ted 
in  case  of  an  emergenc  \ 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

Name,  office  loc:ation.  scope  of  the 
record  subject's  responsibilities,  homr 
telephone  number,  home  address  cniai! 
address,  pager  number,  cell  phone 
number,  and  emergenc  y  contact  person 
Each  office  may  collect  a  different  set  of 
information, 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

42  use.  5121  et  spq  ;  Execute. ■ 
Order  12656  (Nov.  18,  1989). 

PURPOSE(S): 

To  contact  employees,  ( untrdctors. 
consultants,  and  others  in  case  of  an 
emergency  or  other  event  that  ma) 
require  their  assistance. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  ThF 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES 

f  "If  ;  i:  routine  uses  A.  E.  F.  G.  H. 
anu  is  cipply  to  this  system.  Records  may 
also  be  disclosed: 

1.  To  Federal.  State,  local,  foreign, 
tribal,  or  other  public  authorities  or  to 
private  companies  or  individuals 
involved  with  an  emergency  (or  related 
exercise)  that  may  require  EPA 
assistance. 


POLICIES  AND  PRACTICES  POR  STORING 
RETRIEVING.  ACCESSING    RETAINING    an:: 
DISPOSING  OF  RECORDS  IN  THE  SvStrm 

STORAGE 

CJu  paper  or  in  a  computerized 
database. 

RETRIEVABILITY 

By  employee  name  and  responsibility\ 

safeguards; 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  Paper  records  are  maintained  in 
lockable  file  cabinets.  All  records  are 
maintained  in  secure,  access-controlled 
ari-a';  nr  buildinc- 

RETENT10N  AND  DISPOSAL' 

Re(    rl-  ATI'  K!  j  ;  ,i-  .ung  as  the  record 
suti  '  !  t  i-  .ftiiiated  with  EPA  and  has 

enii'!gr;ii  \  :<  spnnsihilitip^- 

SYSTEM  MANAGER(S)  AND  ADDRESS. 

M.iiiacrr   IjiHTg*'!!!  \  (  JjitTations 
Ct'iit-  r   i  ii\  inmiiK'ntal  Protection 
Agencv ,  .Uiei  Riob  Building   1 200 
Pennsylvania  Avenue  N\\     W  ishington, 
DC  20460.  Emergency  coordinators  in 
regions  cind  other  offices  may  also  be 
responsible  for  records. 

NOTIFICATMDN  PROCEDURES: 

\!i\  imiiv  iduai  who  wants  to  know 
wtirthir  thi^  '^vstem  of  records  contains 
a  record  about  him  or  her,  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager. 

ACCESS  PROCEDURE 

Krijuisters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identifying  document. 
.•\(ldit!nnal  identification  procedures 
:iia\  bt  rtMjiiired  in  some  instances. 

CONTESTING  RECORDS  PROCEDURE 

Hec^uests  for  correction  or  amendment 
must  identify  the  record  to  be  changed 
and  the  corrective  action  sought. 

Coniplt'tf  FP A  Privacy  Act  procedures 

are  -"t  (lit  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES. 

Record  subjects. 
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EPA-45 
SYSTEM  NAME: 

Risk  Management  Plan  Review  Access 

List.  I 

SYSTEM  location: 

Chemical  Emergency  Preparedness 
and  Prevention  Office,  Office  of  Solid 
Waste  and  Emergency  Respon,se. 
Environmental  Protection  Agency.  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue  NW  .  Washington,' DC  20460 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federai.  state,  and  local  government 
officials,  qualified  researchers,  and 
others  who  are  "covered  persons"  under 
42  U.S.C.  7412(r)  and  permitted  to  have 
access  to  risk  management  plans 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  title,  position,  telephone 
number,  fax  number,  email  address, 
user  ID,  and  password 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

42  U.S.C.  7412{r).  . 

PURPOSE(S): 

To  control  access  to  risk  management 
plans  and  to  support  communications 
with  authorized  users 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A.B.E.F.CH, 
and  K  apply  to  this  system.  Records  mav 
also  be  disclosed: 

1,  To  employers  and  to  government 
agencies  to  verify  the  credentials  of 
users. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  a  computerized  database. 

RETRIEV  ABILITY:  ' 

Bv  name,  user  identification  name, 
and  any  other  data  element. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  All  records  are  maintain*Hi  in 
secure,  access-controlled  areas  or 
buildings.  i 

RETENTION  AND  DISPOSAL: 

Records  are  kept  at  least  as  long  as  the 
record  subject  is  authorized  to  access 
risk  management  plans. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Program  Implementation 
and  Coordination  Division.  Chemical 
Emergency  Preparedness  and 


Prevention  Office,  Office  of  Solid  Waste 

and  Emeroenry  Response. 

NOTIFICATION  PROCEDURES: 

Any  individual  who  wants  to  know 
whether  this  svstem  of  records  contains 
a  record  about  him  or  her.  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Requesters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identifying  document. 
Additional  identification  procedures 
mav  be  required  in  some  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify'  the  record  to  be  changed 
and  the  corrective  action  sought. 
Complete  EPA  Privacy  Act  procedures 
are  set  out  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES: 

Record  subjects  and  the  offices  that 
employ  them. 

EPA-46 

SYSTEM  NAME: 

OCEFT/NEIC  Master  Tracking 

.System. 

SYSTEM  LOCATION: 

National  Enforcement  Investigations 
Center.  Office  of  Criminal  Enforcement. 
Forensics  &  Training,  Environmental 
Protection  Agency,  P  O.  Box  25227, 
Denver  Federal  Center.  Denver, 
Colorado  80225 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subiects  of  investigation  about  whom 
data  has  been  collected  by  criminal 
investigators  of  the  Office  of  Criminal 
Enforcement.  Forensics  ai»d  Training, 
Criminal  Investigation  Division,  and 
assembled  in  the  form  of  investigative 
reports  concerning  violations  of  federal 
environmental  statutes  and  regulations; 
persons  who  provide  information  and 
evidence  that  is  used  to  substantiate 
environmental  criminal  violations  are 
also  covered  bv  this  system  of  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Computer  Indexes:  Computerized 
records  systems  for  internal  tracking 
and  management  of  NEIC  envirormiental 
enforcement  technical  support  projects, 
and  in(  ludes  for  each  technical  support 
project,  a  description  of  the  project,  a 
schedule  of  project  milestones,  the 
(  urreni  project  status,  a  listing  of 
personnel  working  on  the  project,  and 
the  environmental  statutes  at  issue. 


Each  project  may  be  named,  for  either 
a  company  or  an  individual,  depending 
on  the  nature  of  the  violations  being 
investigated  or  on  the  basis  of  the  type 
of  support  activity  being  provided  by 
OCEFT/NEIC.  These  indexes  also 
contain  enforcement  data  such  as 
planned  dates  for  search  warrants  or 
facility  inspections  and  types  of 
sampling  or  analyses  to  be  conducted. 

2.  Project  Files.  Documentary 
information  relating  to  an  enforcement 
matter  to  which  OCEFT/NEIC  is 
providing  support,  including,  but  are 
not  limited  to,  correspondence  (case 
coordination  reports,  memos  of 
conversation,  and  other  records  of 
communication  relating  to  the  matter); 
witness  interviews  (on-site  statements  of 
interviews  generated  by  either  an  NEIC 
investigator  or  another  agency  or 
person);  regulatory  history  (permits  and 
reports  generated  as  a  result  of  normal 
program  activity);  technical  support 
(project  reports  generated  as  a  result  of 
the  investigation);  inspection  notes; 
financial  information;  sampling  and 
laboratory  notes  and  other  related 
investigative  information. 

AUTHORrnr  for  maintenance  of  the  system 

(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

Reorganization  Plan  No.  3  of  1970  (5 
use.  app.  1),  effective  December  2, 
1970;  Powers  of  Environmental 
Protection  Agency,  18  U.S.C.3063; 
Comprehensive  Envirormiental 
Response  Compensation  and  Liability 
Act.  42  U.S.C.  9603;  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6928;  Federal  Water  Pollution 
Control  Act.  33  U.S.C.  1319.  1321;  Toxic 
Substances  Control  Act,  15  U.S.C.  2614. 
2615;  Clean  Air  Act.  42  U.S.C.  7413; 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act.  7  U.S.C.  136),  1361; 
Safe  Drinking  Water  Act,  42  U.S.C. 
300h-2.  300i-l;  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986, 
42  U.S.C.  11045;  and  the  Marine 
Protection.  Research,  and  Sanctuaries 
Actof  1972.  33  U.S.C.  1415. 

PURPOSE(S): 

To  provide  support  in  investigations 
of  persons  or  organizations  alleged  to 
have  violated  any  Federal 
environmental  statute  or  regulation  or, 
pursuant  to  a  cooperative  agreement 
with  a  state,  local,  or  tribal  authority,  an 
envirorunental  statute  or  regulation  of 
such  authority. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A.  C,  D,  E,  F.  G, 
H.  and  K  apply  to  this  system. 
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RECORDS  MAY  ALSO  BE  DISCLOSED: 

1.  To  a  potential  source  of  information 
to  the  extent  necessar\'  to  elicit 
information  or  to  obtain  cooperation  of 
that  source  in  furtherance  of  an  EPA 
criminal  investigation. 

2.  To  the  Department  of  justice  for 
consultation  about  what  information 
and  records  are  required  to  be  publiclv 
released  under  federal  law. 

3.  To  a  federal  agency  in  response  to 
a  valid  subpoena. 

4.  To  Federal  and  state  government 
agencies  responsible  for  administering 
suspension  and  debarment  programs. 

5.  To  international  law  enforcement 
organizations  if  the  information  is 
relevant  to  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation  within  the  jurisdiction  of  the 
organization  or  a  law  enforcement 
agency  that  is  a  member  of  the 
organization. 

6.  To  the  news  media  and  public 
unless  it  is  determined  that  the  release 
of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
privacy. 

7.  To  any  person  if  the  EPA 
determines  that  compelling 
circumstances  affecting  human  health, 
the  environment,  or  propertv  warrant 
disclosure. 

a.  In  connection  with  criminal 
prosecutions  or  plea  negotiations  to  the 
extent  that  disclosure  of  the  information 
is  relevant  and  necessary  to  the 
prosecution  or  negotiation  and  except 
where  court  orders  are  otherwise 
required  under  section  (b)(n)  of  the 
Privacv  Act  of  1974.  5  U.S.C. 
552a(b)(n). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  files  and  computer 
databases. 

RETRIEVABILrTY: 

Project  Files  are  assigned  a  project  file 
number  and  records  are  maintained  in 
numerical  order.  The  computer  index 
may  use  the  project  title,  the  name  of  an 
individual,  or  the  name  of  an 
organization  to  retrieve  data  and 
records. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
system.  Paper  records  are  maintained  in 
lockable  file  cabinets.  All  records  are 
maintained  in  secure,  access-controlled 
areas  or  buildings. 


RETENTION  AND  DISPOSAL: 

Computerized  data  from  the  svstem  is 
retained  for  a  period  often  vears.  then 
removed  from  the  system  and  st(jred  on 
hard  disk  Project  files  relatmg  to 
criminal  investigations  are  retained 
according  to  EPA  Records  Schedui(\>. 
Closed  project  files  are  retained  no  U'ss 
than  two  years  and  no  more  than  five 
years  in  the  office.  Criminal  project  files 
are  destroyed  by  the  Federal  Records 
Center  no  less  than  five  years  and  no 
more  than  fifteen  years  after  the  closing 
date  depending  on  prosecution  status 
Project  files  relating  to  civil 
investigations  are  retained  according  to 
media  specific  EPA  Records  Retpntmn 
schedules  for  civil  investigations 
Depending  on  the  media,  closed  files  are 
retained  no  less  than  1  year  and  no  more 
than  3  years  in  the  office.  Project  files 
classified  as  disposable  are  retained  bv 
the  Federal  Records  Center  no  Ipss  than 
three  years  and  no  more  than  eight  vears 
depending  on  the  media.  Project  Files 
classified  as  permanent  records  are 
transferred  from  the  Federal  Records 
Center  to  the  National  Archives  from 
15-18  years  after  the  closing  date 
depending  on  the  media, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  National  Enforcement 
Investigations  Center.  Office  of  Criminal 
Enforcement.  Forensics  and  Training. 
P.O.  Box  25227.  Denver  Federal  Cent.T 
Denver.  Colorado  80225. 

NOTIFICATION  PROCEDURES: 

Any  individual  who  wants  to  know 
whether  this  system  of  records  contains 
a  record  about  him  or  her.  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

To  the  extent  permitted  under  the 
Privacy  Act  of  1974.  5  U.S.C.  552a(j)  or 
{k)(2),  this  system  has  been  exempted 
from  the  provisions  of  the  Privacv  .^ct 
of  1974  that  permit  access  and 
correction.  Exemptions  from  access  ma\ 
be  complete  or  partial,  depending  nn  the 
particular  exemption  applicable 
However,  EPA  may,  in  its  discretion, 
grant  individual  requests  for  access  and 
correction  if  it  determines  that  the 
exercise  of  these  rights  will  not  interfere 
with  an  interest  that  the  exemption  is 
intended  to  protect.  Requesters  will  be 
required  to  provide  adequate 
identification,  such  as  a  drivers  license. 
employee  identification  card,  or  other 
identifying  document  Additional 
identification  procedures  may  be 
required  in  some  instances. 


CONTESTING  RECORDS  PROCEDURE 

Krqii.st-^  ti  r      rrection  or  amendment 
must  iiirntit\  i)i<  record  to  be  changed 
and  the  corrective  action  sought. 
Complete  EPA  Privacy  Act  procedures 
are  set  out  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES: 

p;i'.\  employees  and  officials; 
t'lnployees  of  Federal  contractors: 
employees  of  other  Federal  agencies  and 
of  .State,  local,  tribal,  and  foreign 
agenr  ies;  witnesses;  informants;  public 
source  materials,  and  other  persons  who 
mav  have  information  relevant  to 
OCEFT'NTIC  invpstigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursudnt  to  5  U.S.C.  552a(j)(2)  this 
system  is  exempt  from  the  following 
provisions  of  the  Privacy  Act;  5  U.S.C. 
552a{c)(3)  and  (4);  (d);  (e)(1).  (e)(2). 
(e)(3).  (e)(4)(G).  {e)(4)(H).  (e)(5)  and 
(e)(8):  (f)(2)  through  (5);  and  (g). 
Pursuant  to  5  U.S.C.  552a(k)(2).  this 
svstem  IS  exempt  from  the  following 
provisions  of  the  Privacv  Act.  subject  to 
the  limitations  set  forth  in  that 
subsection:  5  U.S.C.  552a(c)(3).  (d). 
(e)(1).  {e)(4)(G).  (e)(4)(H).  and  (f)(2) 
through  (5). 

EPA-47 
SYSTEM  NAME: 

OC"EFT  NPTI  Training  Registration 
dod  .administration  Records. 

SYSTEM  LOCATION: 

National  Enforcement  Training 
Institute.  Office  of  Criminal 
Enforcement.  Forensics.  and  Training, 
Office  of  Enforcement  and  (.( mpli.ince 
.Assurance  Kn\ironmcntdl  Protection 
.^genc  y.  .•Kriel  Rios  Federal  Building, 
1200  Permsvlvania  Avenue.  NW. 
Wdshinijlon,  P  C   2n4fiO. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  the 
SYSTEM: 

Federal,  state,  local,  and  tribal 
environmental  enforcement  personnel 
who  are  enrolled  in  or  have  attended 
OCEFT/NETI  environmental 
enforcement  related  training. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM 

(.list  and  or  hiidyiM  r>'l.(ti'i)  4,i\,-: 
student  registrations  and  transLiipis. 
course  descriptions,  course  lists,  course 
rosters,  course  catalogs,  and  other 
related  records.  Registrations  and 
transc npts  contain  students'  names, 
telephone  numbers,  e-mail  addresses. 
mailing  addresses,  fax  numbers,  titles. 
and  work  rtffiliHtion 
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AUTHORrrV  FOR  MAINTENANCE  Of  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

Pollution  Prosecution  Act  of  1990.  42 

I'Sr.  4321:  Executive  Order  9397  (Nov 

22. 1943) 

I 
PURPOSE(S): 

To  mandgf  fnvironmentdl 
enforcement  related  training  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

General  Routine  I'ses  A.  D   E,  F.  (",.  H, 
and  k  applv  to  this  svstern 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Compuier  database.         .1 

RETRIEV  ability: 

Files  are  retrieved  hv  individuals 
using  a  log-in  name  and  individually 
selected  password. 

SAFEGUARDS:  I 

C".omputer  records  are  maintained  in  a 
secure,  password  protected  computer 
svstem.  All  records  are  maintained  in 
secure,  access-controlled  areas  o' 
buildings  The  computer  system  also 
maintains  a  user  log  that  identifies  and 
records  persons  who  access  and  use  the 
svstem, 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  National  Enforcement 
Training  Institute,  l'  S   Environnifiital 
Protection  Agencv.  .^riel  Rios  Building. 
1200  Pennsvlvania  .-\ve  \VV. 
Washington.  DC  204b(l, 

NOTIFICATION  PROCEDURES:         I 

Anv  individual  who  wants  to  know 

whether  this  svstem  of  records  contains 
a  riHord  about  him  or  her,  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  .Sv-itt'm  Managt-r  . 

RECORD  ACCESS  PROCEDURE; 

Reejuesters  will  be  required  tu  pro\ide 
adequate  identification,  such  as  a 
drner's  license  emplo\ee  identification 
card,  or  other  identiKing  document. 
.■\dditKmal  identificatujn  procedures 
ma\'  be  required  in  s(jme  instances.  In 
addition,  anv  indi\idual  who  wants  to 
know  whether  this  svstem  of  records 
contains  a  record  about  him  or  her.  who 
wants  access  to  his  or  her  record,  or 
who  wants  to  contest  the  contents  of  a 
record,  mav  access  the  database  using 
the  "find  self  feature  If  the  record  is 


found,  the  user  can  personally  update/ 
correct  the  information  contained  in  the 


recnrn 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify'  the  record  to  be  changed 
and  the  corrective  action  sought. 
Complete  EP.A  Privacv  .■\c:t  procedures 
are  set  out  m  41)  (IVK  part  16. 

RECORD  SOURCE  CATEGORIES: 

Individual  eru-ollees. 
EPA-48 

SYSTEM  NAME. 

Libby  Asbestos  Exposure  Assessment 

Records 

SYSTEM  LOCATION: 

Libbv  Exposure  Assessment 
Document  Repositorv.  Technical 
■Assistance  L'nit.  Office  of  Ecosystem 
Protection  and  Remediation,  U.S. 
Environmental  Protecticm  .Agency.  999 
IHth  .Street.  Suite  500.  Denver.  CO. 
80202. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  volunteer  for 
participation  in  the  EPA-ATSDR  Libby 
Asbestos  medical  testing-exposure 
assessment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  tf)ntaining  names, 
addresses,  telephone  numbers  of 
individual  volunteers;  individual 
volunteer's  vital  statistics,  medical 
histories  and  exposure  history;  results  of 
lahoratorv  tests  and  x-rays  of  volunteers. 
In  addition,  medical  and  health 
information  pertaining  to  Zonolite  Mine 
emplovees  received  from  VV.R.  Grace 
pursuant  to  requests  made  under  section 
104(e)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Lidbilit\  Act  ( CERCLA").  42  U.SC. 
9604(e).  will  be  included  in  this  system 
of  records 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM 
(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

CERCLA.  42  U.S.C.  9604(e). 

PURPOSE(S): 

To  suppfirt  EPA  s  C:ER(XA  emergency 
removal  process  at  the  Libbv  Asbestos 
Site  bv  assessing  exposure  pathways 
and  exposure  outcomes  due  to 
amphibole  asbestos,  thus  enabling  EPA 
to  provide  long-term  protection  of 
public  health  and  welfare. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  rec;ords  will  be  used  by  and 
disclosed  to:  A.  F,  H,  and  K 


POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  RETAINING  AND  DISPOSING  Of 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  file  folders  and  on  computer 
databases.  Computer  database  backup 
media  will  be  protected  in  accordance 
with  this  notice. 

RETRIEVABILrrY: 

Bv  name,  by  address,  by  identifying 
code  numbers,  and  social  security 
numbers. 

SAFEGUARDS: 

Computer  records  are  maintained  in  a 
secure,  password  protected  computer 
svstem.  Paper  records  are  maintained  in 
lockable  file  cabinets.  All  records  are 
maintained  in  secure,  access-controlled 
areas  or  rooms. 

RETENTHSN  AND  DISPOSAL: 

The  records  will  be  maintained 
during  the  pendency  of  EPA's 
investigation  and  cleanup  of  the  Libby 
Asbestos  Site  and  for  a  period  in 
compliance  with  EPA's  records 
retention  requirements.  Once  these 
periods  have  expired,  the  records  will 
be  disposed  of  in  accordance  with  the 
applicable  records  schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Ecosystem  Protection  and 
Remediation:  Chief.  Technical 
Assistance  Unit.  Suite  500.  999  18th 
Street.  Denver.  CO  80202. 

NGTinCATJON  PROCEDURES: 

Individuals  who  want  to  know 
whether  this  system  of  records  contains 
a  ret:ord  about  them,  who  want  access 
to  their  record,  or  who  wants  to  contest 
the  contents  of  the  record,  should  make 
a  written  request  to  the  System 
Manager, 

RECORD  ACCESS  PROCEDURE: 

Requesters  will  be  required  to  provide 
adequate  identification,  such  as  a 
driver's  license,  employee  identificatiim 
card,  or  other  identifying  document. 
Additional  identification  procedures 
mav  be  required  in  some  instances. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify  the  record  to  be  changed 
and  the  corrective  action  sought. 
Complete  EPA  Privacy  Act  procedures 
are  set  out  in  40  CFR  part  16. 

RECORD  SOURCE  CATEGORIES: 

Exposure  assessment  subjects  and 
individuals  identified  in  W.R.  Grace 
documents. 
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EPA/GOVT-1 

SYSTEM  NAME: 

Emissions  Inspection  and 
Maintenance  Records  for  Federal 
Employees  Parking  at  Federal  Parking 
Facilities. 

SYSTEM  LOCATION: 

Personnel  or  facilities  management 
offices  of  any  federal  agency  offering 
federal  employees  parking  in  facilities 
controlled  by  the  federal  agency. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Federal  employees  routinely 
permitted  to  park  in  facilities  controlled 
by  the  federal  government 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee,  other  personal 
and  location  identification  at  the  option 
of  the  agency,  t^'pe  of  car,  license  plate 
or  registration  number,  and 
demonstration  or  certification  of 
compliance  with  state  or  local  emission 
inspection  and  maintenance  program 

AUTHORrry  for  maintenance  of  the  system 

(INCLUDES  ANY  REVISIONS  OR  AMENDMENTS): 

Section  118(d)  of  the  Clean  Air  Act 
Amendment  of  1990.  42  LI.S.C.  7418 

PURI>OSE(S): 

To  demonstrate  that  federal 
employees  parking  in  federally 
controlled  facilities  comply  with  local 
emission  control  requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  routine  uses  A.  B,  C,  E,  F,  G, 
H,  1,  and  K  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINmG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  maintained  in  hard 
copy  files  or  computer  databases 

RETRIEVABILrrY: 

By  name,  license  plate,  or  other 
identifying  characteristic. 

SAFEGUARDS: 

Safeguards  will  van,-  by  agencv.  but 
records  will  be  maintained  with  the 
same  level  of  security  as  other  personnel 
or  facilities  management  records. 

RETENTION  AND  DISPOSAL: 

Only  records  from  the  current  vehicle 
registration  cycle  are  retained.  Records 
are  disposed  of  when  out  of  date  or 
when  an  employee  is  no  longer  parking 
in  a  federal  facility. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Director  of  Personnel  or  of 
Facilities  Management  of  the  agency. 


NOTIFICATION  PROCEDURES: 

Any  individual  who  wants  to  know 
whether  this  system  of  rec  ords  contains 
a  record  about  him  or  her.  who  wants 
access  to  his  or  her  record,  or  who 
wants  to  contest  the  contents  of  a 
record,  should  make  a  written  request  to 
the  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Requesters  will  be  required  t(i  prn\  ide 
adequate  identification,  such  as  a 
driver's  license,  employee  identification 
card,  or  other  identif\'ing  documtMit. 
Additional  identification  procedures 
may  be  required  in  some  instances  in 
accordance  with  each  agency's  Privacy 
Act  regulations 

CONTESTING  RECORDS  PROCEDURE: 

Requests  for  correction  or  amendment 
must  identify  the  record  to  be  changed 
and  the  corrective  action  sought 

RECORD  SOURCE  CATEGORIES: 

Record  subjects. 

1.  List  of  Addresses  for  EPA  Regional 
and  Other  Offices 

Region  1:  One  Congress  Street,  Suite 

1100,  Boston.  MA  02201 
Region  II:  290  Broadway,  New  ^ Ork  \> 

10007. 
Region  III;  1650  Arch  Street. 

Philadelphia.  PA  19103 
Region  IV:  61  Fors\th  Street.  S\V 

Atlanta.  GA  30303 
Region  V:  77  West  lackson  Boulevarci. 

Chicago.  IL  60604 
Region  VI:  1445  Ross  .Avenue,  Suite 

1200,  Dallas,  Texas  75202. 
Region  VII:  726  Minnesota  Avenue, 

Kansas  City,  KS  66101 
Region  VIII:  999  18th  Street,  Suite  500 

Denver,  CO  80202 
Region  IX:  75  Hawlhome  Street  San 

Francisco,  CA  94105 
Region  X:  1200  Sixth  Avenue.  Seattle 

WA  98101 

Other  EPA  Offices 

New  England  Regional  I^borator>  .  60 

Westview  Street,  Lexington  MA 

02173. 
Atlantic  Ecology-  Division.  27  Tarzweli 

Drive,  Narragansett .  RI  02882 
Criminal  Investigation  Division.  New 

Haven  Resident  Office.  Robert  (iianm 

Federal  Building,  150  Court  Street, 

Room  433.  New  Haven,  CTT  06507. 
Environmental  Servic:es  Division.  2890 

Woodbridge  Avenue.  Building  10. 

Edison  NJ  08837 
New  Hampshire  Resident  Office. 

Hampshire  Plaza,  1000  Elm  Street. 

P.O  Box  1507,  Manchester  NH 

03105. 
Communications  Division.  Niagara  Falls 

Public  Information  Center.  345  Third 


Protection 

,  H:,.,:d,ng, 


'■•■  'mn 
jrainator 


Street,  Suite  S:U)   \iaf:,ira  Falls,  N^' 

14303 
IliMsinn  iif  Km  :riiiiin>'ni.i!  I'j.mning  and 

PrnttH  tion,  Ldii^  Islrtiid  ,Si.!i'i(i  ( )ffi(  >■, 

.^tdIllf(^rd  (rcivernmen!  Ceiiti.ti.  tihb 

Washingtin  Boulevard.  Stamford.  CT 

06904 
Caribbean  Environ fik' 

Division  f  ^-Mn.  I-  Hi-  ),, 

1492  Pom  e  lie  \j'ni,   :\\, 

Santruce,  PR  OOMir 
Caribbean  P-iu  ironiii'>!i'a. 

Division.  X'lrgin  Kuiiidv 

Office,  Federal  Office  Building  & 

Courthouse  Sf  Thomav  \'I  00802. 
Criminal  liiM'^tiCdfinii  I)i\  i^.nn.  Edison 

Resident  Offit  e   ^HMO  Wnudbridge 

.\venue   Fdison,  M  oatt.i: 
Criminal  Iii\  e>tiv;Hiion  Division.  Buffalo 

Resident  Offn  >■    i  'h  D'-Uu-ire 

.■\\enue,  Huff.ii-     \>    '.  4.  n. 
Cximinal  ln\  I'^tiL,,!';' "i  !,h\ision. 

.Syracusr  Ki'-~iilt'iit  (  dfit.e.  Hanley 

Federal  Building   100  S  Clinton 

Str.^ei   Mfh  Fl'N.r.  SvTacuse,  NY  13261. 
Fin  iriinn  iitii  Response  Team  Center, 

jHM(t  \\  i  M  .dhridge  Avenue,  Edison.  N| 

()h8,-l7 
L'rban  Watershed  M  ii!,it,t ment  Branch. 

^8<+(i  WiHidiiridge  Avenue.  Edison.  NJ 

I  in 8. 17 
Trenton  Resident  ( )f)ice.  U.S. 


(  ourlhi'iis,.  ,\ii!H  \    RiM.m  3050.  402 

Knst  Stdt.    str.-et    Ir.  ;,l<:n,  NI  08608. 
Office  I'i  .'\n.il\tii  ,ii  Services  and 

tjudiit\  .Assiir.iiu  I-  Lahnratnrk',  701 

Mapes  Road,  Fort  Me<,(1.'   MU  20755. 
Wheeling  Offii  e,  10, i  MettmiH-t 

Building,  1 1th  dod  ( .hri|ii::i>    "-'o'ets. 

Wheeling.  W\'  2MH)A 
Quality  Assuranc  e  Offii  e   "(ii  M,,pes 

Road.  Fort  Meade,  Ml)  ^(.i"'.  - 
( Chesapeake  Hd\  Progr.iii;    ,\i.ii,i|     ms 

(.ity  .Manna.  701  .Mapes  Riidd.  :  urt 

Meade.  MD  20755. 
.\nnapolis  Operations,  2530  K\\  ,i  Road. 

Annapolis,  MD  21401 
.■\ndl\1u.al  Chemistry  Laboratory, 

Building  701  Mapes  Road.  Fort 

Meade,  MD  20755 
Washington  .An^a  Offii .    ]  lOfi  Wilson 

Boulevard.  Arlingtrn    V  ,^  „J209. 
Kn\  ironmental  Photographic 

iaterpretation  f  cuter    12201  Sunrise 

Valley  Dm  •    ')'v   \atiiiial  Center. 

Reston,  \  A  JOIM. 
(".nmindl  iinestigatmn  Disision. 

Wheeling  Resident  Office.  Methodist 

Building   lOhO  (  h,i pi ine  Street. 

Wheeling,  \V\   2(iO()3. 
Criniinal  hr. <'vtix:rttn'n  Division, 

.Annapolis  Kesjdcnt  Office.  701  Mapes 

Road,  Fort  Mead.    MP  .^0755. 
.Science  and  Va  ovt\t,.nis  .Support 

Division   MHd  (  i-lUce  Station  Road. 

Athens,  t.A  lot.d') 
South  Florida  Office,  4l)U  North 

Congress  .Avenue.  West  Palm  Beach. 

Fl.   13401 
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Gulf  of  Mexico  Program  Office.  Builliim 
1103.  Stennis  Space  Center.  MS 
.39529 
Environmental  f"hemistr%-  Laboratory. 
Building  1105,  Stennis  Space  Center. 
MS  39529 
Criminal  Investigation  Division.  Jackson 
Resident  Office.  245  East  Capitol 
Street.  Suite  534.  lackson.  MS  39201. 
National  .\ir  and  Radiation 

Environmental  Laboratorv,  540  South 
Morns  .Avenue.  .Montgomerv'.  AL 
36115 
Criminal  Investigation  Division. 
Charleston  Resident  Office.  170 
Meeting  Street.  Suite  300.  Charh'ston. 
SC  29402 
National  E.xposure  Research  Labnrdti)r\. 
MD-75.  Research  Triangle  Park,  NC 
27711 
Air  Pollution  Prevention  and  Control 
Division.  Research  Triangle  Park,  NC 
27711. 
Office  of  .•\ir  Qualitv  Planning  and 
Standards.  411  West  Chapel  Hill 
Street.  Durham.  NC  27701 
Environmental  Research  Laboratory,  960 
College  Station  Road.  Athens.  gA 
30605 
Human  Studies  Division.  Clinical 
Research  Branch,  Health  Effects 
Research  Laboratorv.  Mason  Farm 
Road.  Chapel  Hill.  NC  27599. 
Criminal  Investigation  Division. 
Charlotte  Resident  Office.  227  West 
Trade  Street.  Carillon  Building. 
Charlotte.  NC  28202. 
National  Health  and  Environmental 
Effects  Research  Laboratory,  tiulf 
Ecology  Division.  1  Sabine  Island 
Drive!  Gulf  Breeze.  FL  32561 
National  Center  for  Environmental 
Assessment,  3200  Highway  54. 
Research  Triangle  Park,  NC  27711 
National  Health  and  Environmental 
Effects  Research  Laborator\    Research 
Triangle  Park.  Nf;  27711 
Office  of  .Administration  and  Resources 
Management.  79T\V  .Alexander  Drive, 
Research  TriangU'  Park.  NC  27711 
Office  of  Inspector  General,  Washington 
Field  Division.  RTP  Sub  Office. 
Catawba  Building.  Research  Triangle 
Park.  NC  27711 
Area  Office  of  Civil  Rights.  Building 
4201.  79  Alexander  Drive,  Research 
Triangle  Park.  NC  27711 
Criminal  Investigation  Division.  Miami 
Resident  Office.  Brickell  Plaza  Federal 
Building,  909  SE  First  Street,  Suite 
700,  Miami.  FL  33121. 
Criminal  Investigation  Division. 
Nashville  Resident  Office,  Cordell 
Hull  Building,  2nd  Floor.  425  5th 
Avenue.  North.  Nashville,  TN  37243. 
Criminal  Investigation  Division. 

Knoxville  Resident  Office.  800  Market 
Street.  Suite  211,  Knoxville.  TN 
37902 


Criminal  Investigation  Division. 

Louisville  Resident  Office,  600  Martin 
Luther  King.  |r  Place,  Louisville.  KY 
40202 
RTP  Financial  Management  Center.  79 
TW  Alexander  Drive.  Administration 
Building.  Research  Triangle  Park,  NC 
27711. 
Criminal  Investigation  Division,  Tampa 
Resident  Office,  400  North  Tampa 
Street,  Rm.  3123.  Tampa.  FL  33602. 
Criminal  Investigation  Division. 

lacksonville  Resident  Office.  325  W. 
Adams  Street.  Suite  303.  Jacksonville. 
FL  32202. 
Eastern  District  Office.  25089  Central 

Ridge  Road,  Westlake,  OH  44145 
National  Exposure  Research  Laboratorv, 
Microbiological  and  Chemical 
Exposure  Assessment  Research 
Division.  26  West  Martin  Luther  King 
Drive,  Cint  innati.  OH  45268 
Center  for  Environmental  Research 
Information.  26  West  Martin  Luther 
King  Drive.  Cincinnati.  OH  45268. 
National  Onter  for  Environmental 
Assessment  Office.  26  West  Martin 
Luther  King  Drive  Cincinnati.  OH 
45268. 
Emergency  Response  Section  One.  9311 

Groh  Road,  Gross  lie.  MI  48138. 
Environmental  Research  Center,  26 
West  Martin  Luther  King  Drive. 
Cincinnati.  OH  45268 
National  Risk  Management  Research 
Laboratory.  26  West  Martin  Luther 
King  Drive.  Cincinnati.  OH  45268. 
ORD  Publications  Office.  Center  for 
Environmental  Research  Information. 
26  West  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268. 
Cleveland  Area  Office.  Islander  Office 
Park.  Buikiing  One,  7550  Lucerne 
Drive.  Suite  305,  Middleburg  Heights. 
OH  44130. 
National  Vehicle  and  Fuel  Emissions 
Laboratorv,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105. 
Mid  Continent  Ecology  Division.  6201 
Congdon  Boulevard.  Duluth,  MN 
5  5  804 
Area  Office  of  Civil  Rights,  26  West 
Martin  Luther  King  Drive.  Cincinnati, 
OH  45268. 
Office  of  Senior  Official  for  Research 
and  Development.  26  West  Martin 
Luther  King  Drive.  Cincinnati.  OH 
45268. 
Research  Triangle  Park  Financial 
Management  Center.  79  TW 
Alexander  Drive.  Research  Triangle 
Park.  NC  22771. 
Criminal  Investigation  Division,  Detroit 
Resident  Office.  9311  Groh  Road, 
Gross  He,  Ml  48138 
(Criminal  Investigation  Division, 
Indianapolis  Resident  Office.  US 
Courthouse.  46  East  Ohio  Street, 
Indianapolis,  IN  46204. 


Great  Lakes  Research  Station.  9311  Groh 

Road.  Gross  lie.  MI  48138. 
National  Environmental 

Supercomputing  Center.  135 
Washington  Avenue.  Bay  City.  MI 
48708. 
Cincinnati  Financial  Management 

Center.  Cincinnati.  OH  45268. 
Criminal  Investigation  Division. 
Minneapolis  Resident  Office.  300 
South  4th  Street.  Minneapolis.  MN 
55415. 
Criminal  Investigation  Division,  Chicago 
Area  Office.  300  S.  Riverside. 
Chicago.  IL  60606. 
USEPA  Region  6  Laboratory.  Houston 
Branch.  10625  Fallstone  Road. 
Houston.  TX  77099. 
U.S.  Mexico  Border  Program  Office. 

4050  Rio  Bravo.  El  Paso.  TX  79902. 
USEPA  Underground  Injection  Control, 
Pawhuska  Section.  P.O.  Box  1495, 
Pawhuska,  OK  74056. 
Brownsville  Border  Office.  3505  Boca 

Chica.  Brownsville,  TX  78251. 
National  Risk  Management  Research 
Laboratory.  Subsurface  Protection  and 
Remediation  Division,  Robert  S.  Kerr 
Environmental  Research  Center.  P.O. 
Box  1198.  Ada.  OK  74821. 
Criminal  Investigation  Division. 
Houston  Area  Office,  1919  Smith 
Street.  Suite  925,  Houston,  TX  77002, 
Criminal  Investigation  Division. 
Albuquerque  Resident  Office,  3305 
Calle  Cuervo,  NW.  #325. 
Albuquerque,  NM  87114 
Criminal  Investigation  Division,  Baton 
Rouge  Resident  Office,  750  Florida 
Street.  Baton  Rouge,  LA  70801. 
Environmental  Services  Division,  25 

Funston  Road,  Kansas  City.  KS  66115. 
Criminal  Investigation  Division  St 
Louis  Area  Office.  1222  Spruce.  St. 
Louis.  MO  63103. 
Criminal  Investigation  Division.  Kansas 
City  Resident  Office.  US  Courthouse, 
500  State  Avenue,  Kansas  City,  KS 
66101. 
Montana  Operations  Office,  Federal 
Building.  301  South  Park,  Helena.  MT 
59286. 
National  Enforcement  Investigations 
Center,  Building  53.  Denver.  CO 
80225. 
Office  of  Enforcement  Compliance  and 
Assurance,  Mobile  Source 
Enforcement.  Western  Field  Office. 
12345  West  Alameda  Parkway. 
Lakewood,  CO  80228. 
Center  for  Strategic  Environmental 
Enforcement,  12345  West  Alameda 
Parkway,  Lakewood,  CO  80228. 
USEPA  Region  8.  Denver  Federal 
Center,  Laboratory  Services  Program, 
Building  53.  Denver  CO  80225. 
National  Enforcement  Training  Institute 
West,  12345  West  Alameda  Parkway, 
Ukewood,  CO  80228. 
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Criminal  Investigation  Division.  Helena 

Resident  Office.  301  South  Park. 

Helena.  MT  59626. 
Criminal  Investigation  Division.  Salt 

Lake  City  Resident  Office,  Wallace  F. 

Bennett  Federal  Building.  125  South 

State  Street.  Salt  Lake  Citv.  UT  841,38 
Pacific  Island  Contact  Office.  P.O.  Bo.x 

50003.  300  Ala  Moana  Boulevard. 

Honolulu,  HI  96850. 
Honolulu  Resident  Office,  449  South 

'Ave..  Bldg.  221,  2nd  Floor,  Pearl 

Harbor.  HI  96860 
San  Diego  Border  Office,  610  West  Ash 

Street,  San  Diego,  CA  92101. 
USEPA  Region  9  Laboratorv.  1337  South 

46th  Street.  Richmond,  CA  94804 
Los  Angeles  Area  Office,  600  South 

Lake  Ave.,  Suite  202,  Pasadena.  CA 

91106. 
Area  Office  of  Civil  Rights.  PO  Box 

93478,  Las  Vegas.  NV  89193 
Human  Resources  Office  at  Las  Vegas. 

PO  Box  98516,  Las  Vegas,  NV  89193 
Criminal  Investigation  Division, 

Sacramento  Resident  Office,  501  E\e 

Street,  Suite  9-800,  Sacramento,  CA 

95814. 
Office  of  Inspector  General  for  Audits. 

Western  Division,  Sacramento  Field 

Audit  Office,  801  I  Street, 

Sacramento,  CA  95814 
Criminal  In\estigation  Division,  San 

Diego  Resident  Office,  610  West  Ash 

Street,  San  Diego,  CA  92101. 
Environmental  Sciences  Division, 

National  Exposure  Research 

Laborator%-.  P  O.  Box  93478,  Las 

Vegas,  NV  89193. 
Las  Vegas  Financial  Management 

Center.  PO  Box  98515.  Las  Vegas.  N\' 

89193. 
Criminal  Investigation  Division.  600 

South  Lake  .Avenue.  Pasadena.  CA 

91106. 
Radiation  and  Indoor  Environments 

National  Laborator\-.  PO  Box  98517. 

Las  Vegas.  NV  89193. 
Criminal  Investigation  Division.  522 

North  Central  Avenue.  Phoenix,  AZ 

85004 
Alaska  Operations  Office,  Federal 

Building,  222  West  7th  Avenue, 

Anchorage,  AK  99513. 
Alaska  Operations  Office.  410 

Willoughbv  Avenue,  Juneau,  AK 

99801. 
Oregon  Operations  Office.  811  S  VV 

Sixth  Avenue,  Portland.  OR  97204. 
Hanford  Project  Office.  712  Swift 

Boulevard.  Richland.  WA  99352. 
Idaho  Operations  Office.  1435  North 

Orchard  Street,  Boise.  ID  83706. 
Boise  Resident  Office,  877  West  Main 

St..  Suite  201.  Boise,  ID  83702. 
Manchester  Laboratorv.  7411  Beach 

Drive  East,  Port  Orchard,  WA  98366. 
Washington  Operations  Office.  300 

Desmond  Drive  SE,  Lacey,  WA  98503. 


National  Health  and  Environmental 
Effects  Research  Laboratorv.  Western 
Ecology  Division.  200  S  VV"  35th 
Street.'Cor\allis.  OR  97333 

National  Health  and  Environmental 
Effects  Researc;h  Laboratorv.  Western 
Ecology  Division.  Hatfield  Marine 
Science  Drive.  211  S  E.  Marine 
Science  Drive.  Newport,  OR  98,<().t 

(Criminal  ln\'estigatinn  Dnisinri. 

Portland  Resident  Office.  1001  South 
West  5th  .Avenue.  Portland,  OR 
97204. 

Criminal  Investigation  Division. 

.\nch()rage  Resident  Office,  222  West 
7th  Avenue.  Anchorage.  AK  99513. 

IFK  I)r«    01-2448.')  Filed  9-28-01;  8:45  am] 

BILLING  CODE  6560-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications: 
Cancellation  of  an  Optional  Form  by 
the  Office  of  Personnel  Management 
(0PM) 

AGENCY:  Offif  f  of  Communications, 

GSA. 

ACTION:  Notice. 


SUMMARY:  The  Office  of  Personnel 
.Management  (OPM)  (.dm  elled  OF  (i3nA. 
Request  to  Donate  .Annual  Leave  tn 
Leave  Recipient  I'nder  the  X'oluntarv 
Leave  Transfer  Program.  The  form  was 
only  available  with  FPM  Letter  630-33 
which  no  longer  exists  OPM  de\-eloped 
their  own  form  (OP.M  630,\;  which  thev 
are  happ\  to  share  with  \i)u.  To  obtain 
a  copy  of  this  form,  go  to  the  following 
internet  site:  http''\s^\^v  npm.gov ' 
forms. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Barbara  Williams,  tk^neral  Ser\  u  cv 
Administration,  (202)  501-0581 
DATES:  Effective  October  1 ,  2001, 

D.iled:  SeplemlxT  24.  2tJ01. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Mnnugt'mfnt  Officvr.  (rt^neral  Senires 

.■\dniinislnitinn 

IFR  D<){  ,  01-244M,=i  t-ilpd  f>-2H-01,  8:45  am| 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-51-01) 

Agency  Forms  Undergoing  Paperwork 
Reductk>n  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


iiifnrmation  collection  requests  under 
levu'w  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Pap.  TA    rK  K.'duction  Act  (44  U,S,C. 
f  tiijh;   ',    To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
E.xecutive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Gonococcal  Isolate 
Surveillance  Project  (GISP)  (0920- 
0307) — Revision — The  National  Center 
for  HIV.  STD.  and  TB  Prevention 
(NCHSTP).  Centers  for  Disease  Control 
and  Prevention  (CDC)  proposes  to 
continue  data  collection  for  the 
Gonococcal  Isolate  Surveillance  Project 
(OMB  No.  0920-0307).  This  request  is  a 
three-year  extension  of  clearance. 

The  purposes  of  the  Gonococcal 
Isolate  Surveillance  Project  (GISP)  are 
(1)  to  monitor  trends  in  antimicrobial 
susceptibility  of  strains  of  Neisseria 
gonorrhoeae  in  the  United  States  and  (2) 
to  characterize  resistant  isolates.  GISP 
provides  critical  surveillance  for 
antimicrobial  resistance,  allowing  for 
informed  tn  .itim  nt  recommendations. 
GISP  was  begun  in  1986  as  a  voluntary 
sur\eillance  project  and  now  involves 
fiN  e  regional  laboratories  and  26 
publicly  funded  sexually  transmitted 
disease  (STD     Imics  around  the 
country.  Tlie  STD  clinics  submit  up  to 
25  gonococcal  isolates  per  month  to  the 
regional  laboratories,  which  measure 
susceptibility  to  a  panel  of  antibiotics. 
Limited  demographic  and  clinical 
information  corresponding  to  the 
isolates  are  submitted  directly  by  the 
(linicvtoC^DC, 

Data  gathered  through  GISP  are  used 
to  dlcri  the  public  health  community  to 
changes  in  antimicrobial  resistance  in 
Neisseria  gonorrhoeae  which  may 
impact  treatment  choices,  and  to  guide 
recommendations  made  in  CDC's  STD 
Treatment  Cuidelines.  which  are 
publl^h^•d  [icriodically. 

I'mit  r  th.  (;ISP  protocol,  clinics  are 
asked  to  provide  25  isolates  per  month. 
However,  due  to  low  volume  at  some 
sites,  clinics  submit  an  average  of  17 
isil.^tt^  I  .r  I  Imii  [  •  r  month,  providing 
a'l  a\t  r.iUf  dl  hH  l'^oidtes  per  laboratory 
pt'i  innntfi  Till  Intimated  time  for  clinic 
fipr^iinnt'l  id  ,:it'str,ii  '  data  is  11  minutes 
per  ri's[)(jiist'   H.isfii  i,n  previous 
laboratory  experience  in  analyzing 
t;nnoc(iccal  I'-filatos,  we  estimate  88 
giiiiix  <K  (  al  iMil.ites  per  laboratory  each 
month  The  .^'midted  burden  for  each 
participatiiik;  Liiii-raton,'  is  one  hour  per 
response  .\ciniiai  ii: den  hours  for  this 
data  (  ol!('(  tidii  i-  c  iiio. 
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Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses per  re- 
spondent 


Clinic  Form  1    

Laborator/  Form  2 
Laboratory  Form  3 


DdtPii:  September  24.  2001. 
Nancy  E.  Cheal. 

Artmi;  ,^^^'n  irit''  [)ir'-<  tnr  tor  Policy.  Planning 
and  Evuhiatiun.  Centers  tor  Disease  Control 
and  Prevention. 
;FK  Doi    ()1-J44?*i  F'i"H  ^-2H-01:8:45am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-47-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (C)MB!  in  compliance  with  the 
Paperwork  Reduction  .-\ct  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090,  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Evaluation  of  Viral 
Hepatitis  B  Educational  Slide 
Materials — New — National  Center  for 
Infectious  Disease  (NT'ID).  Centers  for 
Disease  Control  and  Prevention  (CDC) 
The  purpose  of  the  proposed  study  is  to 
assess  the  usefulness  of  the  Hepatitis  B 


Average  bur- 
den per 
response  (in 
hrs.) 


26     204  

(12  X  17) 

5     1,056    ... 

(12  x88) 

5     48  

(12  x4) 


11/60 
60/60 
12/60 


and  You.  an  educational  slide  set 
located  on  the  website  of  the  Hepatitis 
Branch.  NCID,  CDC.  The  Hepatitis  B  and 
You  educational  slide  set  is  used  to 
educate  persons  about  hepatitis  B  in 
general  and  more  specifically  the 
importance  of  hepatitis  B  vaccination  to 
prevent  perinatal  transmission  of 
hepatitis  B  virus  (HBV).  An  estimated 
1.25  million  Americans  are  chronically 
infected  with  HBV  and  4,000  to  5.000 
die  each  year  due  to  resultant  cirrhosis 
and  liver  cancer.  The  estimated  cost 
associated  with  HBV  infections  is  S700 
million  a  year  in  medical  care  and  lost 
work  days.  The  J^nnualized  total  burden 
is  414  hours. 


Form  name 


Numtser  of 
respondents 


Number  of  re- 
sponses per 
respondent 


Avg   buden 
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Web 


1656 
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Dated:  September  24.  2001. 
Nancy  E.  Cheal. 

Acting  .4vso(  (Off  Director  for  Policy, 
Plannina,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention  (CDCj. 
FR  Dn<    01-24437  Filed  9-28-01:8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1182-FN1 

RIN  0938-AK75 

Medicare  Program;  Revision  of 
Payment  Rates  for  End-Stage  Renal 
Disease  (ESRD)  Patients  Enrolled  in 
Medlcare+Choice  Plans 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  HHS. 
ACTION:  Final  notice. 


SUMMARY:  This  final  notice  establishes  a 

new  pa\ment  methodology,  effective 


lanuarv  2002,  for  beneficiaries  with 
End-Stage  Renal  Disease  (ESRD)  who 
are  enrolled  in  Medicare-i-Choice  (M-t-C) 
plan^  This  methodology  implements 
section  605  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA)  Section 
605  requires  the  Secretary  to  increase 
M+C  ESRD  payment  rates,  using 
appropriate  adiustments.  to  reflect  the 
demonstration  rates  (including  the  risk 
adjustment  methodology  associated 
with  those  rates)  of  the  social  health 
maintenance  organization  (SHMO) 
ESRD  capitation  demonstrations. 
Briefly,  the  methndology  set  forth  in  this 
final  notice — 

IiK  reases  the  base  year  rates  by  3 
percent  to  reach  100  percent  of  fee-for- 
service  costs  as  estimated  for  the  base 
year  for  M-t-C  purposes  (this  adopts  the 
approach  used  under  the  ESRD  SHMO 
demonstration);  and 

Adjusts  State  per  capita  rates  by  age 
and  sex  factors,  in  order  to  pay  more 
accurately,  given  differences  in  costs 
among  ESRD  patients. 


The  effect  of  the  new  M-kC  ESRD 
payment  methodology  is  to  increase 
Medicare's  fiscal  year  (FY)  2002  M-t-C 
ESRD  payments  by  an  estimated  $35 
million  (for  9  months  of  costs,  given  the 
effective  date  of  January  2002).  M-t-C 
ESRD  payment  increases  through  FY 
2006  are  estimated  to  be  $55  million  for 
FY  2003.  $55  million  for  FY  2004.  $60 
million  for  FY  2005.  and  $65  million  for 
FY  2006. 

The  payment  methodology  set  forth  in 
this  notice  will  govern  M-fC  payments 
for  enrollees  with  ESRD  in  2002. 
EFFECTIVE  DATE:  This  final  notice  is 
effective  January  1.  2002. 

For  information  on  ordering  copies  of 
the  Federal  Register  containing  this 
document  and  electronic  access,  see  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Homsby,  (410)  786-1181. 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
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371954.  Pittsburgh.  PA  15250-7954 
Specih'  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  \'isa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  bv  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  S9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  countrv'  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
^^'v^'^\■. access. gpo.gov/nnra /index  html 

I.  Background 

Section  605  of  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (Pub.  L.  106-554.  enacted  on 
December  21,  2000)  (BIPA)  amends 
section  1853(a)(1)(B)  of  the  Social 
Security  Act  (the  Act)  by  adding  the 
following  sentence  at  the  end;  "In 
establishing  such  rates,  the  Secretary 
shall  provide  for  appropriate 
adjustments  to  increase  each  rate  to 
reflect  the  demonstration  rate  (including 
the  risk  adjustment  methodology 
associated  with  such  rate)  of  the  social 
health  maintenance  organization  end- 
stage  renal  disease  capitation 
demonstrations  (established  by  section 
2355  of  the  Deficit  Reduction  Act  of 
1984.  as  amended  by  section  13567(b)  of 
the  Omnibus  Budget  Reconciliation  .^ct 
of  1996).  and  shall  compute  such  rates 
by  taking  into  account  such  factors  as 
renal  treatment  modality,  age.  and  the 
underlying  cause  of  the  end-stage  renal 
disease."  This  amendment  applies  to 
payments  for  months  beginning  with 
January  2002. 

Currently.  Medicare-t-Choice  {M-»-C) 
end-stage  renal  disease  (ESRD) 
capitation  payments  are  based  on  State- 
level  rates  that  are  not  risk-adjusted. 
M+C  ESRD  base  payment  rates  are  based 
on  the  current  M+C  payment 
methodology,  which  builds  on  a  base 
year  (1997)  amount  representing  95 
percent  of  projected  State  average  fee- 
for-service  costs,  as  determined  at  the 
time.  M+C  ESRD  rates  include  the  costs 
of  beneficiaries  with  Medicare  as 
Secondary  Payer  (MSP)  and  the  costs  of 
beneficiaries  who  have  functioning 
grafts  3  years  or  less  from  date  of 
transplant.  Note  that  for  the  purpose  of 
M+C  pavment,  "ESRD  beneficiaries " 


includes  beneficiaries  with  ESRD. 
whether  entitled  to  Medicare  because  of 
ESRD.  disabilitv.  or  age. 

On  May  25.  2001   the  Secretar>- 
announc;ed  that  he  will  work  closely 
with  all  interested  parties  to  explore  and 
implement  a  risk  adjustment  process  for 
M+C  payments  that  balances  accuracy 
and  administrative  burden  Th<'  ESRD 
payment  methodology  falls  under  this 
review  of  our  current  risk  adjustment 
svstem.  For  this  reason,  we  will 
implement  the  age  and  sex  adjusters  for 
calendar  year  (CY)  2002.  while 
continuing  to  review  other  options  for 
subsequent  years,  including  those 
suggested  bv  the  commenters  on  the 
proposed  notice 

A  ESRD  Managed  Care  Demonstration 

Project 

Beneficiaries  with  ESRD  are  the  nnl\ 
group  eligible  f<^r  benefits  under  Parts  .A 
and  B  who  are  prohibited  from  enrolling 
in  M+C  organizations,  although  a 
beneficiary  who  develops  ESRD  after 
enrolling  with  an  organization  that 
offers  an  M+C  plan  ma\'  remain  enrnlied 
with  the  organization  under  an  M+C 
plan  In  1993.  the  Congress  required  the 
Secretary  to  conduct  an  ESRD  Managed 
Care  Demonstration  Project  to  assess 
whether  it  is  feasible  to  allow 
enrollment  in  managed  care  for 
Medicare  ESRD  patients  of  all  ages  and 
to  test  risk-adjusted  capitation  for  ESRD 
beneficiaries  As  of  December  2000, 
there  were  two  suc;h  Demonstration 
sites,  one  in  California  with 
approximately  1.200  enrnllees  and  a 
second  in  Florida  with  apprf>xima1elv 
600  enrollees. 

The  ESRD  Demonstration  introdiu  ^'d 
100  percent  risk-adjustment  into  ESRD 
capitation  payments  We  calculated 
separate  monthly  capitation  rates  by 
treatment  modality  (dialysis,  transplant, 
or  functioning  graft),  and  then  adjusted 
the  dialysis  and  functioning  graft  rates 
for  age  (0-19.  20-64.  or  65+  years  old) 
and  original  cause  of  renal  failure 
(diabetes  or  other  cause) 

Further,  the  Demonstration  tested 
whether  offering  additional  benefits  not 
covered  by  Medicare  enhanced  effective 
treatment  of  this  population  The  statute 
mandated  that  we  pay  ESRD 
Demonstration  sites  100  percent  of 
estimated  per  capita  fee-for-senic:e 
expenditures  in  that  State,  rather  than 
the  95  percent  of  this  same  amount  that 
was  paid  to  managed  care  plans  outside 
the  Demonstration.  To  justif>'  the  extra 
5  percent.  ESRD  Demonstration  sites 
agreed  to  provide  additional  benefits, 
for  example,  nutritional  supplements 

Finallv.  the  Demonstration  did  not 
allow  ESRD  patients  with  MSP  status  to 
enroll  in  the  sites.  Therefore,  we 


excluded  fee-for-service  beneficiaries 
with  MSP  from  calculation  of  the  base 
payment  rates.  Excluding  MSP 
beneficiaries  increased  the 
Demonstration  rates  about  20  percent 
over  rates  paid  outside  the 
Demonstration. 

B  ESRD  Demonstration  Experience 
With  the  Capitated  Payment  System 

Preliminary  assessments  revealed  that 
the  administrative  demands  of 
implementing  the  risk  adjustment 
methodology  employed  in  the  ESRD 
Demonstration  were  substantia]  and 
complex.  CMS  and  the  Demonstration 
sites  experienced  difficulty  with 
ensuring  accurate  and  timely  collection 
of  data  on  treatment  modality;  data 
problems  also  occurred  with  the  original 
cause  adjuster.  In  large  part,  this  was 
because  we  had  to  rely  on  nonbilling 
documents  to  determine  payment  status. 
For  example,  the  documentation  of  a 
transplant  involves  a  detailed  medical 
form  that  must  travel  from  transplant 
center  to  organ  transplant  network  to  us 
Often  we  did  not  receive  these  forms 
timely  Working  with  the  earlier  years  of 
the  Demonstration  sites,  we  had  to 
create  complex  processes  for  retroactive 
adjustments  and  reconciliations  because 
of  delays  in  receipt  of  the  appropriate 
documentation. 

This  preliminary  assessment  is  based 
nn  our  analysis  of  issues  that  arose 
during  the  ESRD  Demonstration.  The 
final  evaluation  of  the  ESRD 
Demonstration  is  forthcoming. 
Meanwhile,  we  are  pursuing  further 
impnivements  to  the  payment  system 
f<ir  ESRD  beneficiaries  enrolled  in 
managed  care.  The  ESRD  Demonstration 
has  received  an  extension  until  lanuary 

I .  2002  Under  the  terms  of  the 
extension  granted  to  the  two  sites,  an 
unadjusted  capitation  rate  is  paid  (in 
contrast  to  the  demonstration,  for  which 
rates  were  risk-adjusted).  The 
extensions  are  scheduled  to  terminate 
December  31.  2001.  At  that  time,  the 
residual  demonstration  enrollees  will  be 
transitioned  into  the  organizations'  M+C 
plans  and  the  extension  methodology 
will  be  superseded  by  implementation 
of  the  new  M+C  ESRD  payment 
methodologv  set  forth  in  this  notice 

II.  Provisions  of  the  PropoM'd  Noliie 

{)n\1,i\  1    _'i)01.  we  published  a 
j  II  ipiiv.-.i  i\<  itii  .'  in  the  Federal  Register 
itih  IK  ^.""11   !hat  proposed  to  esuijiish 
a  new  [iri\  nient  methodology,  effective 
lanuar\  2i»':   :   r  beneficiaries  with 
ESRD  wliij  alt  enrolled  in  M+C  plans. 
The  discussion  below  summarizes  the 
provisions  of  that  notice. 
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A  Calculation  of  State-Level  Per  Capita 
ESRD  Rates  at  100  Percent  of  State  Fee- 
for-Ser\icp  Costs 

The  BIPA  requires  that  M+C  ESRD 
rates  be  increased  to  reflect  the 
Demonstration  rates.  We  discussed  nur 
approach  to  reflecting  the 
Demonstration  base  rate  calculations  in 
section  li.A.  of  the  May  1.  2001 
proposed  notice  To  summarize,  we 
proposed  to  increase  the  1997  base  rate 
produced  bv  the  pre-BIPA  M+C  ESRD 
payment  methodology  b\'  approxiinatch 
1  percent  to  get  to  100  percent  of  actual 
fee-for-sers'ice  costs  for  1997.  thus 
fulfilling  the  BIPA  mandate  that  nev\ 
ESRD  rates  be  increased  to  reflect  the 
Demonstration  rates,  which  are  based  on 
a  100  percent  standard 

•  Our  anahsis  of  the  1997  rates 
reveals  that  the  national  per  capita  rate 
promulgated  in  1997  (based  on 
September  1996  calculations!  is  about 
4.1  percent  higher  than  our  current  best 
estimate  of  the  actual  1997  fpe-for- 
sep.'ice  costs  on  which  the  rates  are 
based. 

•  I'nder  the  M->-r;  methodologv  set 
forth  in  the  Balanced  Budget  Act  of 
1997  (Pub   L   103-3.3.  enac  t^'d  on 
August  5.  1997)  (BBA).  the  original  1997 
rates  were  the  basis  for  all  future  rates, 
with  no  provision  for  corr'Hting  over  or 
under  estimates  for  that  vear  This 
means  that,  on  average,  in  1997,  we  paid 
managed  care  organizations  an  amount 
representing  about  99  percent  of  the 


actual  Medicare  A\erage  Annual  Per 
Capita  Cost  (AAPCC)  for  1997,  rather 
than  the  assumed  95  percent  of  the 
.A.APCC 

To  pay  M+C  organizations  100 
percent  of  estimated  State  per  capita 
ESRD  fee-for-service  costs  for  1997. 
therefore,  we  proposed  to  increase  the 
1997  rat(!s  by  approximateh  1  percent. 

See  Section  II. A.  of  the  proposed 
notice  HCFA-1182-PN  (66  FR  21770) 
for  an  in-depth  discussion  of  the 
ratiimale  behind  our  proposed  approach 
to  paving  100  percent  of  State  fee-for- 
service  costs  in  a  base  vear 

B.  Risk  Adjustment  of  the  Base  Payment 
Hates  by  Age  and  Sex 

As  noted  above,  section  60.S  of  BIPA 
requires  that  the  increase  in  ESRD  rates 
to  reflect  Demonstration  rates  include 
the  risk  adjustment  meth()dology 
associated  with  those  rates  The 
methodology  in  place  at  the  time  the 
BIPA  was  enacted  is  set  forth  above  in 
section  I.  A.  Also  see  Section  11. B.  of  the 
proposed  notice  for  discussion  of  our 
approach  to  risk  adjustment  of  M+C 
ESRD  pa\ments 

We  proposed  to  adjust  M+C  ESRD 
rates  only  for  age  and  sex.  We  believe 
that  this  reflects  the  most  significant 
effects  of  the  ESRD  Demonstration 
methodology  in  effect  at  the  time  of  the 
BIPA.  Our  reasons  are  presented  below^ 
While  the  Demonstration  methodologv 
included  several  comp(meiits,  the  bulk 


of  the  effect  of  risk  adjustment  is 
attributable  to  adjustment  for  age.  To 
increase  the  power  of  the  age 
adjustment  compared  to  the  ESRD 
Demonstration  age  adjustment,  we  are 
changing  from  a  3-category  age 
classification  to  the  lO-categorv 
classification  currently  used  in  the  M+C 
payment  methodology. 

We  decided  not  to  create  separate 
rates  for  treatment  modalitv  or  adjust  for 
original  cause  of  kidney  failure  for 
several  reasons.  In  the  proposed  notice, 
we  indicated  that  when  we  implement 
the  comprehensive  risk  adjustment 
model  (adding  ambulatory  and 
outpatient  diagnoses  to  the  existing 
hospital-diagnosis  system),  we  would 
incorporate  M+C  ESRD  enrollees  into 
the  single  risk-adjusted  payment  system. 
This  allows  us  to  capture  co-morbiditv 
information  in  addition  to  demographic 
information  and  basic  disease  markers 
for  ESRD  beneficiaries. 

In  addition,  research  indicates  that 
increased  age  is  the  single  best  correlate 
of  ESRD  mortality.  The  ESRD 
pfipulation  eruoUed  in  managed  care  is 
on  average  older  than  the  ESRD  fee-for- 
sen'ice  population  (see  table  below). 
(This  is  due  to  the  current  restrictions 
on  ESRD  enrollment  in  M+C 
organizations.)  Our  research  comparing 
the  1998  Medicare  HMO  ESRD 
population  with  the  fee-for-ser\'ice 
population  reveals  the  following 
contrasts  (Eggers  2000), 


1                              Age 

Percent  of 

ESRD  HMO 

population 

Percent  of 

ESRD  fee-for- 

sen/ice 

population 

Age  75+  i 

28 
41 

15 

65-74  ; 

22 

45-64 

39 

0-14   

24 

We  reviewed  other  evidence  before 
selecting  an  interim  risk  ad)ustment 
methodologv  based  on  age  and  sex. 
including  the  following: 

•  Eggers  et  al.  (2001)  found  that  when 
taking  age  into  account.  M+C; 
organizations  were  transplanting  at  the 
same  rates  as  fee-for-service 
organizations  in  1998 

•  A  detailed  study  of  capitation 
models  for  ESRD  (The  Lewin  Group  and 
URREA  2000)  showed  that  age  is  a 
much  more  important  factor  predicting 
1996  fee-for-service  spending  for 
within-year  transplant  patients, 
functioning  graft  patients,  and  pediatric 
dialysis  patients  than  it  is  for  adult 
hemodialysis  patients  The  study  noted. 
however,  that  ESRD  patients  enrolled  in 
Medicare  HMOs  with  Medicare  as 


primary  pay^rare  not  included  in  the 
>.imple  of  patients  analyzed,  so  we  do 
not  know  whether  the  study  findings  are 
accurate  for  the  M+C  ESRD  population, 
which  is  on  average  older  than  the  fee- 
for-ser\ice  ESRD  population 

Taking  into  consideration  the  current 
enrollment  restrictions  in  the  M+C 
program  and  the  resulting  age 
distribution  of  M+(;  ESRD  enrollees,  we 
concluded  that  adjusting  for  age  and  sex 
and  using  a  more  detailed  age 
categorizatum  obviates  the  need  to 
include  treatment  modality  and  original 
i:ause  as  factors  in  this  interim 
methodology.  We  also  stated  in  the 
proposed  notic  e  that  a  change  in  the  law 
to  allow  ESRD  beneficiaries  of  all  ages 
to  enroll  in  M+{>  plans  would  result  in 
moderation  of  the  average  payment 


increases  expected  fi-om  the  proposed 
methodology.  Preliminary  findings  from 
the  ESRD  Demonstration,  which 
allowed  ESRD  beneficiaries  of  all  ages  to 
enroll,  indicate  that  the  age 
distributions  at  the  Demonstration  sites 
were  very  similar  to  the  ESRD  age 
distribution  in  fee-for-service  Medicare, 
Thus,  under  open  enrollment,  we  would 
expect  a  shift  in  the  age  distribution  of 
the  M-(-C  ESRD  population  toward 
younger  enrollees. 

The  proposed  notice  also  stated  that, 
although  the  ESRD  Managed  Care 
Demonstration  did  not  allow 
beneficiaries  with  MSP  to  enroll,  we  are 
unable  to  exclude  from  the  M+C 
program  any  beneficiaries  with  MSP 
who  develop  ESRD,  Therefore,  these 
ESRD  beneficiaries  with  MSP  will  be 
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included  in  the  program  and  payment 
rates.  Due  to  data  limitations,  we  noted 
that  we  did  not  expect  to  make  separate 
payment  adjustments. 

III.  Analysis  of  and  Responses  to  Public 
Comments  on  the  May  1,  2001, 
Proposed  Notice  " 

We  received  6  items  of 
correspondence  containing  a  %'ariety  of 
comments  on  the  proposed  ESRD 
payment  methodology.  Commenters 
included  managed  care  organizations 
and  other  industry  representatives, 
representati\es  of  physicians  and  other 
health  care  professionals,  a  research 
organization,  and  beneficiar\-  advocacy 
groups.  The  comments  concerned  both 
parts  of  the  proposed  methodology:  the 
1  percent  increase  in  the  1997  base  year 
rate  and  the  risk  adjusters  that  we 
proposed. 

Comment:  Some  commenters  objected 
to  our  proposal  to  increase  the  ESRD 
State  base  rates  by  only  1  percent. 

In  particular,  they  recommended  that, 
to  increase  the  base  payment  rates  from 
95  percent  to  100  percent  of  the  average 
adjusted  per  capita  cost  (AAPCC).  CMS 
should  increase  the  1997  State  per 
capita  M+C  ESRD  rates  by  5.26  percent 
(100/95  =  1.0526). 

Response:  We  have  reviewed  the 
arguments  supporting  the  1  percent 
increase,  which  were  set  forth  in  the 
proposed  notice  and  summarized  above, 
and  the  commenters"  argument  in  favor 
of  a  5.26  percent  increase.  We  also  have 
reviewed  the  terms  and  conditions  of 
the  ESRD  Demonstration.  As  provided 
in  section  2355  of  the  Deficit  Reduction 
Act  of  1984.  as  amended  by  section 
13567(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1996,  which 
mandated  the  SHMO  Demonstration, 
payment  was  to  be  based  on  100  percent 
of  estimated  per  capita  fee-for-service 
expenditures  in  Demonstration  States, 
rather  than  the  95  percent  of  this  same 
amount  that  was  paid  to  managed  care 
plans  outside  the  Demonstration.  To 
justify  the  extra  5  percent,  ESRD 
Demonstration  sites  were  required  to 
provide  additional  non-Medicare 
covered  benefits  especially  needed  by 
the  ESRD  population,  for  example, 
nutritional  supplements.  The  ESRD 
Demonstration  received  an  extension 
until  January  1.  2002.  Under  the  terms 
of  the  extension,  the  two  sites  must 
continue  to  offer  the  additional  benefits. 


While  the  approach  we  presented  in 
our  proposed  notice  would  reflect  the 
original  Demonstration  rates  in  that  it 
would  pay  TOO  percent  of  our  best 
estimate  of  fee-for-senice  costs,  the 
approach  recommended  b\  the 
commenters  would  come  chj^er  \o 
paying  the  base  rate  amounts  actuailv 
paid  under  the  ESRD  Demiinstratinn 
The  BIPA  statute  requires  that 
"appropriate"  adjustments  be  made  to 
■'reflect'  the  demonstration  rates,  not 
necessarily  that  all  M*(;  organizations 
be  paid  the  amounts  paid  under  the 
ESRD  Demonstration  E\en  if  one  were 
to  accept  the  commenters'  premise  that 
payment  should  be  (loser  to  the 
amounts  paid  under  the  Demonstration 
(rather  than  our  proposal,  which  more 
accuratelv  reflects  the  payment  standard 
provided  for  in  the  SI4M(1 
demonstration  statute),  we  have 
determined  that  a  full  5.26  percent 
increase  in  the  base  rates  would  not  be 
appropriate  This  is  because  the 
additional  benefits  required  under  the 
Demonstration  cannot  be  required  of 
M-t-C  plans  outside  this  Demonstration. 
and  at  least  some  portion  of  the 
additional  5,26  percent  paid  under  the 
ESRD  Demonstration  ran  be  attrihutabh' 
to  these  additional  benefits 

Accordingh'.  wp  ha\'e  decided  that  .i 
midpoint  between  our  proposed  1 
percent  increase  and  the  commenters' 
suggested  5.26  percent  increase  in  the 
base  rates  is  the  most  appropriate  prow 
for  100  percent  of  estimated  per  capita 
fee-for-service  expenditures  for  ESRD 
beneficiaries,  and  thus  the  most 
appropriate  way  to  "reflect  "  the 
Demonstration  rates.  Therefore.  CMS 
will  increase  the  ESRD  base  rates  by  3 
percent.  This  increase  reflects  the 
Demonstration  methodology,  and 
acknowledges  that  CMS  cannot  require 
M+C  plans  outside  this  Demonstration 
to  offer  the  additional  benefits  that  we 
required  in  the  Demonstration  in 
exchange  for  capitation  rates  set  at  lUO 
percent  of  fee-for-service  costs.  The  3 
percent  increase  also  represents  the 
middle  ground  between  two  reasonable 
interpretations  of  the  statute 

Comment:  Although  commenters 
were  pleased  that  CMS  will  introduce 
age  and  sex  risk  adjusters  into  M^-C 
ESRD  payments  beginning  in  2002.  all 
expressed  concern  that  CMS  was  not 
using  additional  adjusters  in  order  to 
pav  more  accurately  for  high  severity 
cases.  In  particular,  all  commenters 


suggested  that  we  add  some 
combination  ol  the  following  adjusters: 
whether  diabetes  is  original  cause  of 
ESRD,  treatment  status  (dialysis, 
transplant,  post-transplant  functioning 
graft),  and  Medicare  Secondary'  Payer 
(MSP)  status. 

Response:  On  May  25.  2001,  the 
Secretary'  announced  that  he  will  work 
closely  with  all  interested  parties  to 
explore  and  implement  a  risk 
adjustment  process  for  M+C  payments 
that  balances  accuracy  and 
administrative  burden.  The  ESRD 
pavment  methodology  falls  under  this 
review  of  our  current  risk  adjustment 
system.  For  this  reason,  we  will 
implement  the  age  and  sex  adjusters  for 
calendar  year  (CY)  2002.  while 
continuing  to  review  other  options  for 
subsequent  years,  including  those 
suggested  by  the  commenters  on  the 
proposed  notice.  We  recognize  that  MSP 
status  is  an  issue,  and  we  plan  to 
explore  options  within  our  payment 
system.  We  also  plan  to  explore  the 
feasibility  of  payTnent  areas  for  ESRD 
enroUees  that  are  smaller  than  States. 

Meanwhile,  the  age  and  sex  factors  for 
ESRD  beneficiaries  enrolled  in  M+C 
plans  that  were  developed  by  CMS's 
OACT  and  published  in  the  proposed 
notu  p  will  be  used  in  making  payments 
for  F.SRI])  beneficiaries  starting  in 
lanuarv  1,  2002 

IV.  Provisions  of  the  Final  Notice 

We  ini  reas.'d  the  l'H7  ,M+C  h^RD 
Slate  rates  hv  .iOO  percent,  and  then 
updated  the  rates  to  CY  2002  using  the 

BB.'\  methodi  ilnc\ ,  which  rr->-ultr>d  in 
the  mininiuns  \«-J'  i-ntdi:'  uji  .'•■■isi'  each 
subsequent  \>Mr   \\i  \\:L  <i  iiust 
pavments  with  rn:,''  .ind  stx  iactors. 

Below  are  twi   Sables  presenting  the 
State  M+C  ESRD  rat.',  for  CY  2002  and 
the  age/sex  factor'-  for  ( .ilculating  M+C 
HSRD  enrolli>('  paMiients  In  the  first 
table  .^vera^:*'  DP  refers  to  Average 
Demographu  Factor.  Under  the 
provisions  of  this  notice,  the  Average 
DFs  are  a\  erage  age/sex  factors  per  State 
for  Part  A  and  Part  B.  'New  2002  rates" 
refer  to  the  ESRD  rates  that  follow  from 
the  BIP.\  mandate  and  will  be 
implemented  lanuan.  1.  2002.  They  are 
statewide  rates  standardized  by  State 
average  DFs  (average  age  and  sex 
factors)  and  increased  by  3.00  percent. 

BILUNG  CODE  41?O-0i-P 
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CY  2002  Medlcare-t-Choice  End 

Stage  Renal 

Disease 

State  Rates 

Average 

Average 

New  2002 

New  2002 

DF* 

DP 

Rates** 

Rates 

state 

Part  A 

Part  B 

Part  A 

Part  B 

ALABAMA 

1.0150 

1.0027 

$ 

1,567.49 

$  2,220.99 

ALASKA 

0. 9588 

0.9733 

$ 

1 

577.52 

$  2, 

175.23 

ARIZONA 

1.0105 

0.9998 

$ 

1 

711.35 

$  2, 

421.92 

ARKANSAS 

1.0070 

0.9969 

$ 

1 

510.80 

$  2, 

135.97 

CALIFORNIA 

1 .0089 

0.9991 

$ 

1 

924.20 

$  2, 

721.24 

COLORADO 

0.9861 

0.9844 

$ 

1 

650.55 

$  2, 

314.51 

CONNECTICUT 

1 .0763 

1.0381 

$ 

1 

835.45 

$  2, 

665.25 

DELAWARE 

1 .0269 

1.0092 

$ 

1 

815.53 

$  2, 

586.94 

DIST.  OF  COL 

1.0150 

1 .0014 

$ 

2 

127.92 

$  3, 

021.13 

FLORIDA 

1  .0419 

1 .0159 

$ 

1 

619.19 

$  2 

325.01 

GEORGIA 

0. 9992 

0.9926 

$ 

1 

658.18 

$  2 

336.85 

HAWAII 

1 . 0040 

0.9967 

$ 

1 

746.72 

$  2, 

463.57 

IDAHO 

0.9911 

0.9890 

$ 

1 

310.17 

$  1 

837.02 

ILLINOIS 

1  .0431 

1.0207 

$ 

1 

598.83 

$  2. 

287.66 

INDIANA 

1 .0524 

1.0223 

$ 

1 

456.72 

$  2, 

099.01 

IOWA 

1 . 0627 

1.0267 

$ 

1 

357.23 

$  1, 

966.13 

KANSAS 

1.0467 

1.0184 

$ 

1 

550.87 

$  2, 

231.48 

KENTUCKY 

1 .0197 

1.0041 

$ 

1 

855.46 

$  2, 

638.87 

LOUISIANA 

1 . 0077 

0.9968 

$ 

2 

003.87 

$  2 

837.15 

MAINE 

1. 0787 

1.0372 

$ 

1 

366.82 

$  1 

989.61 

MARYLAND 

1. 0263 

1.0094 

$ 

1 

892.04 

$  2 

693.90 

MASSACHUSETT. 

3            1.0895 

1.0441 

$ 

1 

809.44 

$  2 

644.54 

MICHIGAN 

1 . 0523 

1.0233 

$ 

1 

569.55 

$  2 

259.70 

MINNESOTA 

1 .0787 

1.0382 

$ 

1 

556.24 

$  2 

263.98 

MISSISSIPPI 

1.0038 

0.9942 

$ 

1 

659.35 

$  2 

345.58 

MISSOURI 

1.0394 

1.0155 

$ 

1 

605.04 

$  2 

300.05 

MONTANA 

1 .0272 

1.0058 

$ 

1 

164.07 

$  1 

662.95 

NEBRASKA 

1 . 0293 

1.0074 

$ 

1 

322.36 

$  1 

890.58 

NEVADA 

0. 9661 

0.9785 

$ 

1 

676.54 

$  2 

317.48 

NEW  HAMPSHIR] 

E            1.0514 

1.0249 

$ 

1 

464.79 

$  2 

103.47 

NEW  JERSEY 

1  .0523 

1.0227 

$ 

1 

821.60 

$  2 

624 . 97 

NEW  MEXICO 

1 . 0061 

0.9997 

$ 

1 

534.39 

$  2 

161.52 

NEW  YORK 

1. 0294 

1.0108 

$ 

1 

983.50 

$  2 

829.18 

N.  CAROLINA 

1.0160 

1.0019 

$ 

1 

632.70 

$  2 

317.94 

N.  DAKOTA 

1.0544 

1.0266 

$ 

1 

249.01 

$  1 

794.87 

OHIO 

1.0499 

1.0236 

$ 

1 

622.43 

$  2 

329.83 

OKLAHOMA 

1.0170 

1.0052 

$ 

1 

,451.87 

$  2 

056.01 

OREGON 

0. 9826 

0. 9830 

$ 

1 

664.95 

$  2 

329.90 

PENNSYLVANIA 

1.0655 

1.0317 

$ 

1 

,884.50 

$  2 

,725.94 

PUERTO  RICO 

0. 9669 

0.9762 

$ 

1 

416.61 

$  1 

963.42 

RHODE  ISLAND 

1.0746 

1.0334 

$ 

1 

,674.47 

$  2 

,438.13 

\. 
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S.  CAROLINA 

S.  DAKOTA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT 

VIRGIN  ISLANDS 

VIRGINIA 

WASHINGTON 

W.  VIRGINIA 

WISCONSIN 

WYOMING 

GUAM 


9998 

0528 
0143 
0028 
9577 
0899 
9634 
0254 
0018 
0549 
0707 
9928 
,8000 


0. 

1. 
1. 
0. 
0. 

1 . 

0. 

1 . 

0  . 

1 . 
1 . 

0. 
0. 


*  Average  DF  refers  to  Average  Demog 
**  "New  2002  Rates"  follow  from  the 
wide,  standardized  by  State  Average 
factors),  and  increased  by  3.00  perc 


9933 
0229 
0011 
9960 

9722 

0444 

9793 

0091 

9945 

0236 

0350 

9902 

9000 

raphi 

BIPA 

DFs  ( 

ent  . 


612.85    $ 

443  .  34     $ 

591 . IC     $ 

7  9  9  "^  n     «: 

211 

498 

300 

595 

64  0 

551 

304 

299 

616 
c  Factor 
mandate  and  are 
average  age  and 


$ 

$ 
$ 
$ 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 


1 


IC 
3C 
69 

6  8 
15 
66 
2  9 

7  5 
62 
CI 


c 


2-72 
0'79 
2  56 
5  36 
669 
189 
■^8  9 
26  9 

2  3  8 
888 


1,8. 


St 
se 


CIG 
at  e- 

X 


56 

8  b 
'4 
4  4 
*:  "^ 
19 
81 
1  6 
8  b 
b  3 
I  8 
38 
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Age/Sex  Demographic  Factors  for  M+C  ESRD  Enrollees 


Part  A 


Part  B 


Age 


0-34 

35-44 
45-54 
55-59 
60-64 
65-69 
70-74 
75-79 
80-64 
85- 


To  calculate  the  payment  for  a  given 
ESRD  enrollee,  multiply  the  appropriate 
age/sex  factors  by  the  standardized 
statewide  M+Cl  ESRD  payment  rates  in 
the  table  (Prior  to  Ianuar\  2002.  there 
are  no  adjustments  for  age  and  sex  for 
M+C;  ESRD  beneficiaries  ) 

Given  current  enrollment  restrictions. 
we  estimate  that,  under  this 
methodology,  the  age-  and  sex-adjusted 
average  ESRD  payment  per  beneficiary 
will  result  in  a  significant  increase  in 
payments  to  M-t-C  organizations  for  their 
ESRD  enroUees. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 


VI.  Regulatory  Impact  Statement 

\Vc  ha\p  examini'd  tht>  mip.n  ts  ui  thi- 
rule  as  recjuired  h\  i'.xi'i  utcv  i   I  )rii'"r 
12866  (September  IM'ii,  Krt;iiKiiiir\ 
Planning  and  Review)  and  the 
Regulatory  Flexibility  .^ct  (RFA) 
(September  19,  1980.  Public  Law  96- 
.154).  Executive  Order  128fi(i  dinv  t^ 
agencies  to  assess  all  costs  and  bi'nefits 
of  available  regulator*  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  rnaxinuzc 
net  benefits  (including  potential 
economic,  environmental,  publu  liciith 
and  safet\-  effects,  distributue  iiiip.ii  l>. 
and  equity),  A  regulatorN  irnpa(  t 
analysis  (RIA)  must  be  prepared  fur 
major  rules  with  economicalh 
significant  effects  (SlOO  million  or  nmrr 
annualh). 

We  have  determined  that  thi>  fm.il 
notice  is  not  a  major  rule  with 
economically  significant  effects  Tinrt 
are  approximately  18.000  ESRD 
beneficiaries  enrolled  in  K\^C.  plans 
The  additional  cash  expenditures  for 
these  M+C  ESRD  beneficiaries  under 


t^^  \  provision  are  estimated  to  be: 

inilhun  m  Fiscal  Year  (FV')  2002; 

!i,i!!iMn  in  FY  2003.  $55  million  in 
Ji)ii4   SBO  million  in  FY  2005:  and 

;;,     i    !     I   FY  2006.  These  estimates 
.111'       rtiiRiation  of  the  current 


<,' ■ 
V\ 
Si'' 

restr:i  tins  on  enrollment  in  the  M+C 
[ifnor.iiij  f   I  ESRP  beneficiaries.  These 
I'^tinidt-'-^  Mil  i u'l'  !he  impact  of 
adiustim:  f   r  i        nd  sex  and  the  impact 
of  idiMm:  lii»  Lhi\D  base  rates  by  3.00 
pen  »nt   Since  this  final  notice  results  in 
iiK  ri'.iM  -  in  total  expenditures  of  less 
than  .Si nil  million  per  year,  this  notice 
is  not  a  major  rule  as  defined  in  Title 
5.  I'nitrd  States  Code,  section  804(2) 
and  is  M   '  t;i  ■H.onomically  significant 

-cutive  Order  12866. 

i;  I  ires  agencies  to  analyze 


rule  ui 

!i!> 

I  1 

Th.' 

Kt 

\ 

!!!(    i'(  I 

lii 

II 

lillli    if 

111 

•ict  on  small  entities. 
v  finds  that  a  regulation 

iii5[iiisis  ,1  significant  burden  on  a 
siitisttniiil  :i  limber  of  small  entities,  it 
imist  rxj  lnii  options  for  reducing  the 
ihird'n   I    I  }Mirposes  of  the  RFA.  small 

■nt)ti>s  m-    1  li'      iiall  businesses. 

:ii mpn  'fr  >  iri:<i :n/atKtns,  and 
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government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  bv  nonprofit 
status  or  by  having  revenues  of  S7  5 
million  or  less  annually.  For  purposes  of 
the  RFA,  most  managed  care 
organizations  are  not  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1 102(b)  nf 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  .Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  anv 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  10  million  This 
final  notice  will  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments,  and  the  private  sector  cost 
of  this  rule  falls  below  these  thresholds 
as  well. 

We  have  reviewed  this  final  notice 
under  the  threshold  criteria  of  E  O 
13132.  Federalism.  We  have  determuif^d 
that  this  final  notice  will  not 
significantly  affect  the  rights,  roles,  and 
responsibilities  of  the  States 

We  have  examined  the  economic 
impact  of  this  notice  on  M+C 
organizations  and  find  that  the  overall 
impact  is  positive.  However,  because 
the  number  of  ESRD  patients  eru-oUed  in 
M-t-C  organizations  represents  a  verv 
small  fraction  of  M+C  organizations' 
annual  receipts,  and  because  a  small 
number  of  M+C  organizations  qualifv  as 
small  entities  under  the  RFA.  the 
Secretary  is  certifying  that  this  notice 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  Tn 
our  knowledge,  no  small  rural  hospitals 
will  be  affected  by  this  notice,  so  the 
Secretary  is  also  certifying  that  this 
notice  will  not  have  a  significant  impart 
on  a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
E.G.  12866,  this  final  notice  was 
reviewed  by  OMB. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  01 N-0384] 

Preparation  for  Global  Harmonization 
Task  Force  Conference  in  Barcelona, 
Spain,  Including  a  Discussion  of 
Guidance  Proposed  for  Comment  and 
Currently  Under  Development  and 
Possibilities  for  New  Topics;  Public 
Meeting;  Cancellation 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

.\dministration  (FDA)  is  canceling  the 
public  meeting  for  the  Global 
Harmonizatinn  Task  Force  Conference 
in  Barcelona.  Spain  scheduled  for 
October  1,  2001.  The  meeting  was 
announced  in  the  Federal  Register  of 
September  11.  2001  (66  FR  47676),  It 
will  be  res(  heduled  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Topper.  Center  for  Drug 


Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001. 

Dattici:  September  2r>.  2001. 
Margaret  M.  Dotzel, 
Associatt'  Commis'-iont'r  for  Policy. 
iPR  Doc.  01-24.527  Filed  ')-2B-01;  ,T:57  pmj 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocltetNo.  01fM)370] 

Preparation  for  ICH  Meetings  in 
Brussels,  Belgium,  Including  Progress 
on  Implementing  of  the  Common 
Technical  Document;  Public  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
public  meeting  for  the  ICH  meetings  in 
Brussels,  Belgium  scheduled  for  October 
5,  2001.  The  public  meeting  was 
announced  in  the  Federal  Register  of 
September  7,  2001  (66  FR  46801).  It  will 
be  rescheduled  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Topper,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001. 

Dated:  September  25,  2001. 
Margaret  M,  Dotzel, 

Associate  Commissioner  for  Policy. 

[F-'R  Doc   01-24528  Filed  9-26-01:  3:57  pml 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  the 
National  Health  Service  Corps;  Notice 
of  Meeting;  Cancellation 

In  Federal  Register  Document  01- 
23611  appearing  on  page  48691  in  the 
issue  for  Friday,  September  21,  2001, 
the  meeting  scheduled  for  October  11- 
14,  2001,  has  been  cancelled. 
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Dated:  September  25.  2001. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Revie\y  and 

Coordination. 

(FR  Doc.  01-24466  Filed  9-28-01.  8;45  am) 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-465(>-N-70] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB;  Survey 
of  Market  At>sorption  of  New 
Apartment  Buildings 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  31, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and/or  OMB 
approval  number  (2528-0013)  and 
should  be  sent  to:  Joseph  F  Lar.kpv.  Ir  , 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  102  35, 
New  Executive  Office  Building. 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
Southwest,  Washington.  DC  20410;  e- 
mail  Wayne    Eddins^HVD  gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  propijsed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (51 
the  agency  form  number,  if  applicable. 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 


hequcntlv  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hmirs  needed  to  prepare  the 
inforrndtiiiii  submission  including 
number  nt  respondents,  frequency  of 
responses,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extensmn  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and   lOi  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Market 
.\bsorption  of  New  Apartment  Building. 

OMB  .Approval  Number:  2528-0013. 

Form  Sumbers:  H-31,  SOMA-1. 

DesiTiption  of  the  \'eed  for  the 
Infonnatior]  and  Its  Proposed  Use:  The 
Department  of  Housing  and  Urban 
Development  conducts  this  survey  in 
order  to  determine  if  the  supply  of 
rental  housing  is  keeping  pace  with 
current  future  needs  .additional 
information  such  as  asking;  rent  (or  price 
for  condominium  units)  and  number  of 
bedrooms  is  also  collected  We  will  now 
also  begin  asking  availability  of  services 
in  "assisted  living"  buildings 

Hespondfnts  Business  ur  utiier  f'lf 
profit 

Frequency  o)  bubmi^sion.  Quarturly. 


Number  ot 
Respondents 


Frequency  ot 
Response 


Hcxjrs  per 
Response 


Bij'der  Hou'^ 


Reporting  Burden 


12,000 


4.000 


Tofay  Estimated  Burden  Hours:  4,000. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  L'.S  C.  35.  as 
amended 

Dated:  September  25,  2001 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

[FR  Doc  01-24525  Filed  9-28-01;  8:45  am] 

BILUNG  CODE  4210-72-4II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-M-69] 

Notice  of  Sulxnission  of  Proposed 
Information  Collection  to  OMB; 
Procedure  for  Obtaining  Certificates  of 
Insurance  for  Capital  Program  Projects 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date  October  31 
2001, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-004B)  and 
should  be  sent  to:  Joseph  F  Lackey.  Ir 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235. 
New  Executive  Office  Building. 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  development,  451  Seventh  street 
Southwest,  Washington.  DC  20410:  f- 
mail  Wayne    Eddms<6Hl  'D  gov. 


telephone  (202)  "08-2  ^"4  This  i^  not  a 
toll-free  number  (iopie.^  t>i  the  proposed 
forms  and  other  available  lior  uments 
submitted  to  OMB  ma\  he  nhtamed 
from  Mr  Elddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  t:ollection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwi  rk  Reduction 
.•\ct  (44  r  S  C    (:ha[)ter  33;.  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal,  [2\  the  office  of  the  agency  to 
collect  the  infonnalmn;  (3)  the  OMB 
appro\al  number   i!  .ipi'lii  able.  (4)  the 
description  of  the  n>'fd  (if  tin 
information  and  its  proposed  use;  (5) 
the  agencN  form  number  if  applicable: 
(6)  what  memliefv  lit  !(ir  r.^t,!,.   will  be 
affe(  ted  by  the  pf .  j'= '^.i:     "    !:•  w 
frequently  infornidtmn  >■:;(,,;; is^ions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  ti   prepare  the 
information  suhmissiMn  mi  hiding 
number  nl  reviiniiii'  n!-    :r"quency  of 
response,  and  hours  ii\  icspunses;  (9) 


I 
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whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  fur  the  Department 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Procedure  for 
obtaining  certificates  of  insurance  for 
capital  program  projects. 


OMB  Approval  .Vunihpr:  2577-0046. 

Forn]  Suinhe^rs:  None. 

Df^srnption  of  tht^  Xfed  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Agencies  must  obtain 
certificates  of  insurance  from 
contractors  and  subcontractors  before 
beginning  work  under  either  the 
development  of  a  new  low-income 
public  housing  projects  or  the 
modernization  of  an  existing  project. 
The  certificates  of  insurance  provide 


evidence  that  worker's  compensation 
and  general  liability,  automobile 
liability  insurance  are  in  force  before 
and  construction  work  is  started. 

Respondents:  Business  or  other  for 
profit.  State,  Local  or  Tribial 
Government. 

Frequency  of  Submission:  On 
Occasion. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
responses 


Burden  hours 


Reporting  Burden: 


3,000 


12,000 


Total  Estimated  burden  Hours  12.000. 
Status:  Reinstatement,  without 
change 

.Authority:  Section  3507  of  the  Paperwork 

Reduction  Act  of  199,5,  44  U.S.C.  35,  as 

amended. 

Dated:  September  25.  2001.  I 

Wayne  Eddins. 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

IFR  Doc    01-245:6  Filed  fi-2H-()l.  8:45  ami 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  Against  Federal 
Acknowledgment  of  the  Duwamish 
Tritial  Organization  j 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Final  Determination. 


SUMMARY:  This  notice  is  published  in 
the  exercise  of  authority  delegated  hv 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretarv)  bv  209  DM  8 
Pursuant  to  25  CFR  83"9(h)(1978).  notice 
is  hereby  given  that  the  Assistant 
Secretary  declines  to  acknowledge  that 
the  Duwamish  Tribal  Organization 
(DTO),  c/o  Cecile  Maxwell-Hansen, 
14235  Ambaum  Blvd  .  S.W..  Bunen. 
Washington  98166.  exists  as  an  Indian 
tribe  within  the  meaning  of  Federal  law 
This  notice  is  based  on  a  determination 
that  the  group  does  not  satisfv  the 
criteria  set  forth  in  25  CFR  83,7. 
DATES:  In  order  to  reconcile  the  conflict 
between  the  1978  and  1994  regulations 
concerning  the  deadlines  for  requesting 
reconsideration  and  the  effective  date  of 
this  decision,  this  determination  is  final 
and  will  become  effective  90  days  from 
publication  of  this  notice,  unless 
reconsideration  is  requested.  A 


petitioner  or  interested  parly  may 
request  reconsideration  under  the  1978 
regulations  25  CFR  83.10  (H)-(d),  Such 
a  request  must  be  filed  with  the 
Secretarv  of  the  Interior  within  30  days 
to  allow  her  to  request,  within  60  davs 
of  the  publication  of  this  notice,  that  the 
Assistant  Secretary  reconsider  the 
decision.  Alternatively,  the  petitioner 
and  interested  parties  hd\e  the  option 
under  23  CFR  83.11  (a)(1994)  of 
requesting  reconsideration  before  the 
Interior  Board  of  Indian  Appeals  (IBIA). 
If  a  petitioner  or  interested  party 
rcquc'sts  reconsideration  under  the  1978 
regulations  in  time  for  the  Secretary  to 
act  within  60  days  of  the  date  of 
publication  of  the  decision,  the 
Sec  retarv  m.iv  decide  to  refer  the  matter 
to  the  IBIA  under  25  CFR  83.10(1994). 

A  notice  of  the  Proposed  Finding  not 
to  acknowledge  the  Duwamish  Tribal 
Organization  (DTO)  was  published  in 
the  Federal  Register  on  |une  28,  1996. 
The  original  120-day  comment  period 
provided  undt-r  the  regulations  was 
extendpd  on  November  4,  1996.  for  120 
days:  on  lanuarv  16,  1997.  for  150  days; 
on  luly  23,  1997,  for  another  150  days: 
and  on  December  16.  1997.  for  30  days. 
The  petitioner  retjuested  all  of  these 
e.xtensions.  A  60-day  response  period 
commenced  after  the  last  extension  as 
provided  in  the  regulations  and  closed 
March  23.  1998 

On  [anuarv  19,  2001,  the  .Acting 
.Assistant  Secretary  made  a  preliminary 
finding  that  the  DTO  met  the  seven 
mandatory  criteria  and  therefore  was 
entitled  to  be  acknowlc^dged  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law   However,  the  Acting 
Assistant  Secretarv  neither  signed  his 
recommended  final  determination  nor 
the  required  three  tcipies  of  the  Federal 
Register  notice  before  the  change  in  the 
.Administration   Notice  of  the  final 
determination  was  not  sent  to  the 
Federal  Register  before  the  change  in 
the  Administration  because  of  the  late 


time  in  the  day  when  the  decision  was 
made  and  because  there  was  insufficient 
time  to  prepare  and  finally  review  for 
legal  sufficiency  all  the  documents 
necessary  to  make  effective  the  Acting 
Assistant  Secretary's  proposed  final 
determination  prior  to  his  leaving  office. 
Until  the  required  notipe  of  the  final 
determination  is  published  in  the 
Federal  Register,  there  is  no  completed 
agency  action. 

Because  the  agency  action  was  still 
pending  within  the  Department  when 
the  new  Administration  was  sworn  in 
and  took  office,  this  Administration 
became  responsible  for  issuing  a  final 
determination  which  is  legally 
sufficient.  As  part  of  that  responsibility, 
it  was  incumbent  upon  the  new- 
Administration  to  review  the  decision 
making  documents.  This  review  was 
also  in  accordance  with  the  White 
House  memorandum  of  lanuary  20, 
2001,  relating  to  pending  matters. 

The  Bureau  of  Indian  Affairs'  (BLA) 
recommended  final  determination  was 
that  the  DTO  did  not  meet  all  of  the 
mandatory  criteria  under  25  CFR  part 
83.  Although  it  is  the  policy  and 
practice  of  the  Department  to  require 
decisions  of  the  Assistant  Secretary — 
Indian  Affairs  to  be  reviewed  by  the 
Office  of  the  Solicitor  for  their  legal 
sufficiency,  the  Acting  Assistant 
Secretary's  proposed  decision  had  not 
been  reviewed  by  that  office  because  of 
its  lateness.  Moreover,  the  Acting 
Assistant  Secretary's  proposed  decision 
did  not  provide  an  explanation  for  his 
proposed  modifications  to  the 
recommended  decision.  Therefore, 
having  completed  a  review  of  the 
decision  making  documents  which  did 
have  Solicitor's  Office  review  as  to  their 
legal  sufficiency,  the  Assistant  Secretary 
concurs  with  the  recommendation  of  the 
BIA  and  publishes  this  notice  of  the 
final  determination  that  the  DTO  has 
not  submitted  sufficient  evidence  to 
meet  criteria  83.7  (a),  (b),  and  (c),  and 
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therefore  does  not  meet  all  seven 
mandator*'  criteria  under  Part  83. 

This  determination  is  made  following 
a  review  of  the  DTO's  response  to  the 
Proposed  Finding  (PF),  the  public 
comments  on  the  Proposed  Finding,  and 
the  DTO  response  to  the  public 
comments.  This  final  determination 
incorporates  the  evidence  considered 
for  the  PF.  and  new  documentation  and 
argument  received  from  third  parties 
and  the  petitioner.  The  final 
determination  reaches  factual 
conclusions  based  on  a  review  and 
reanalysis  of  the  existing  record  in  light 
of  this  new  evidence.  This  notice  is 
based  on  a  determination  that  the  group 
does  not  satisf>  the  seven  criteria  for 
acknowledgment  in  25  CFR  83  7  (a)-(g). 

The  PF  found  that  the  DTO  did  not" 
meet  criterion  83.7(a)  because 
identifications  of  the  treaty  "Duwamish 
and  allied  tribes"  for  100  years 
following  the  treaty  applied  to  federally 
recognized  tribes  of  treatv  reservations, 
not  to  the  DTO,  Identifications  of  DTO 
since  1939  did  not  portray  it  as 
continuously  e.xisting  from  the  1855 
treaty  tribe  or  from  Duwamish  villages 
which  existed  as  late  as  1900.  Other 
evidence  established  that  DTO  was 
founded  in  1925.  Federal  Agent  Roblin's 
creation  of  a  list  of  unenrolled  Indians 
in  1919  identified  individual  unenrolled 
descendants  of  historical  Washington 
tribes.  That  list  did  not  recognize  a 
Duwamish  Tribe.  The  DTO  claimed  that 
the  BIA  had  ignored  evidence  in  the  PF 
The  BIA  cited  specific  references  in  the 
PF  which  discussed  this  evidence.  The 
DTO's  researcher's  published  articles, 
some  of  which  did  not  discuss  DTO,  did 
not  change  the  PF's  conclusions. 
Comments  on  the  PF  provide  no  basis 
for  changing  the  conclusion  that  the 
evidence  was  not  sufficient  to  show  that 
the  petitioner  meets  criterion  (a)  at  any 
time  before  1939,  and  did  not  change 
the  PF  for  83.7(a).  Therefore,  the 
petitioner  does  not  meet  criterion  (a) 

The  PF  found  that  the  petitioner  did 
not  provide  sufficient  evidence  under 
criterion  (b)  to  show  that  DTO 
represented  a  continuously  existing 
community  from  historical  times  to  the 
present.  The  DTO  submitted  new- 
evidence  under  criterion  (b);  however, 
their  analysis  of  this  evidence  was 
neither  accurate  nor  complete.  They 
argue  that  the  petitioner's  ancestors 
lived  in  family  enclaves  throughout 
Puget  Sound  in  the  19th  century.  This 
evidence  does  not  show  the  petitioner's 
ancestors  broadly  interacting  with  one 
another  or  with  other  Indians,  or 
maintaining  social  networks  or 
geographical  communities.  Other 
evidence  indicates  that  they  did  not. 
Federal  censuses  showed  the 


petitioner's  ancestors  scattered 
throughout  Western  Washingtim  A 
significant  portion  of  DTO's  evidence 
referred  to  ancestors  of  people  nul 
associated  with  DTO  The  DTO 
submitted  results  of  a  membership 
survey  designed  to  measure  individuals' 
cultural  values,  beliefs  and  activities 
The  results  were  general  and  provided 
little  if  any  evidenc:e  demonstrating 
DTO  members  interacting  in  community 
activities  or  cultural  events  or  sharing  a 
belief  system  that  was  distinc:t  from 
surrounding  populations.  Therefore,  the 
petitioner  does  not  meet  (h]. 

Based  on  evidence  primarily  from 
claims  initiatives  after  19,^5.  the  PF 
concluded  that  the  DT(J  evolved  fmin 
an  organization  founded  in  1925  and 
was  not  a  c:ontinuf)usly  existing  political 
organization  which  had  maintained 
influence  over  its  member*,  throughout 
history.  This  evidence  demonstrated 
that  the  activities  of  the  DTO  were  not 
significant  to  most  members,  and  that 
participatirin  was  limited  tn  a  small  set 
iif  leaders,  who  were  not  influenced  by 
the  majority  of  DTO's  membership 
Much  of  the  evidence  submitted  in  iln 
comments  had  been  addressed  and 
evaluated  in  the  PF  or  was  not  relevant 
to  DTO's  history  because  it  concerned 
other  groups  or  people  A  report 
commissioned  by  the  petitioner  did  not 
provide  new  information  about  the 
petitioner's  specific  activities.  The 
petitioner  presented  claims  activities 
attempting  to  demonstrate  political 
activities  of  a  tribal  organization  This 
kind  of  evidence  has  not  been  accepted 
as  sufficient  evidence  under  criterion  (c) 
because  it  concerns  individuals  rather 
than  group  actions.  The  DTO  argued 
that  their  leaders  displayed  traditional 
characteristics  and  represented  specifii 
regions  These  assertions  were  not 
supported  by  the  evidence  of  actual 
group  organization  and  of  the 
backgrounds  and  characteristics  of 
DTO's  named  leaders 

The  petitioner  submitted  considerable 
analysis  of  1915  and  192h  lists  of  people 
with  the  purpose  of  showing  that  those 
listed  were  part  of  a  continuously 
existing  Duwamish  organization.  This 
analysis  raised  the  percentage  of 
individuals  appearing  on  both  lists 
given  in  the  PF;  however,  it  did  not  alter 
the  conclusion  that  only  a  minority  nf 
members  of  the  1915  organization  also 
were  members  of  the  1926  organization. 
Further  analysis  by  the  petitioner  of 
kinship  ties  of  people  on  these  lists  also 
raised  the  percentage  of  family  lines 
represented  on  both  lists  This  analysis 
depended  in  part  nn  assuming  that 
individuals  related  more  distantly  than 
parent,  child  or  sibling  interacted  and 
communicated  regularly  The 


Department,  however  (ie,(>s  not  assume 
that  more  distantly  related  kin  are  in 
contact  and  related  to  each  other 
politically.  Thus  some  of  this  analysis  is 
not  accepted  as  sufficient  evidence 
under  83.7(c}  without  evidence  of  actual 
political  influence  and  resulting  actions 
to  support  it. 

DTO  s  discussion  of  the  IRA  in  1934 
was  inaccurate  as  was  its  discussion  of 
a  1970's  fishing  case,  which  was 
undertaken  by  a  single  person  without 
input  trom  other  DTO  members  The 
evidence  did  not  discuss  or  demonstrate 
decision-making,  conflict  resolution, 
how  events  and  programs  are 
undertaken  and  run.  or  the  functioning 
of  any  other  activities  which  would 
reveal  political  processes  from  1925  to 
the  present  The  evidence  and  analysis 
in  the  response  materials  were  not 
sufficient  to  meet  83.7(c}. 

The  DTO  met  criteria  83.7(d).  (e).  (f). 
and  (g)  for  the  PF.  No  significant  new 
evidence  was  submitted  for  criteria 
83.7(d).  (f)  or  (g).  The  petitioner 
submitted  as  evidence  three  lists  of 
members  not  formerly  submitted.  They 
did  not  change  the  PF  that  the  DTO  met 
criterion  (e). 

Because  all  seven  criteria  are 
mandatory,  a  failure  to  submit  sufficient 
evidence  to  meet  any  one  criterion 
requires  the  Assistant  Secretar>'  to 
decline  to  acknowledge  a  petitioning 
group  The  petitioner  failed  to  submit 
sufficient  evidence  to  meet  criteria  83.7 
(a),  (h)  and  (c),  and  therefore  does  not 
satisfy  the  criteria  for  acknowledgment. 

Dated:  September  25,  2001 
Seal  A   McCaleb. 

Assistant  Serrelary — Indian  Affairs. 
IFRDoc  01-24.Sn  Filed  *-26-01;  3:32  pml 

BILLING  CODE  431^-0?  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Aflairs 

Proposed  Finding  Against  Federal 
Acknowledgment  of  the  Nipmuc  Nation 

AGENCY:  Bureau  of  Indian  AJta.is. 

Interior 

ACTION:  Notice  of  proposed  finding. 


summary:  Pursuant  to  25  CFR  83.10(h). 
notu  e  i>  hereby  given  that  the  Assistant 
.Se(  retar\' — Indian  Affairs  (AS-IA)  * 
proposes  to  determine  that  The  Nipmuc 
Nation,  c/o  Mr  Walter  Vickers,  156 
Worcester-Providence  Road,  Suite  32. 
Sutton  Square  Mall,  Sutton. 
Massachusetts  01590.  does  not  exist  as 
an  Iniliiii  tri!)'   within  the  meaning  of 
Federal  law    I  his  notice  is  based  on  a 
determination  that  the  petitioner  does 
not  satisfv  criteria  83.7(a).  83.7(b), 
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83.7(c).  and  83.7(e)  and,  therefore,  does 
not  meet  the  requirements  for  a 
govemment-to-government  relatinn.ship 
with  the  United  States. 
DATES:  As  provided  by  25  CFR  83  10(i), 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  180  calendar  days  from  the  date 
of  publication  of  this  notice  .^s  stated 
in  the  regulations.  25  CFR  83  10(ii. 
interested  and  informed  parties  who 
submit  arguments  and  evidence  to  the 
AS-IA  must  also  provide  copies  of  their 
submissions  to  the  petitioner 
ADDRESSES:  Comments  on  the  proposed 
finding  and/ or  requests  for  a  copy  of  the 
report  of  the  summary  evaluation  of  the 
evidence  should  be  addressed  to  the 
Office  of  the  .Assistant  Secretarv — 
Indian  Affairs.  1849  C  Street.  N\V., 
Washington.  DC  20240,  Attention: 
Branch  of  .Acknowledgment  and 
Research,  Mail  Stop  4660-MlB.  The 
names  and  addresses  of  commenters  are 
generally  available  to  the  public 
FOR  FURTHER  INFORMATION  CONTACT:  R 
Lee  Fleming,  Chief,  Branch  of 
Acknowledgment  and  Research.  (202) 
208-3592 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authoritv  delegated  bv  the  Secretarv  of 
the  Interior  to  the  AS^IA  by  209  DNl. 

Introduction 

The  Nipmuc  Tribal  Council. 
Hassanamisco  Resenation.  in  Grafton. 
Massachusetts,  submitted  a  letter  of 
intent  to  petition  for  Federal 
acknowledgment  on  April  22,  1980.  and 
was  designated  as  petitioner  #69.  The 
AS-IA  placed  the  original  petitioner 
#69.  the  Nipmuc  Tribe  (or  Nipmuc 
Nation),  on  active  consideration  Julv  11. 
1995.  A  division  of  the  petitioner,  after 
it  was  already  on  active  consideration, 
occurred  in  May  1996.  with  the 
submission  of  a  separate  letter  of  intent 
to  petition  by  the  Webster/Dudlev  Band 
of  Chaubunagungamaug  .N'ipmuck 
Indians,  now  petitioner  #69B.  The 
current  petitioner.  The  Nipmuc  Nation. 
#69A.  has  continued  under  the  original 
letter  of  intent 

This  finding  has  been  completed 
under  the  terms  of  the  AS-IA's  directive 
of  Februar\-  7,  2000,  published  in  the 
Federal  Register  on  Februarv  11.  2000 
(65  FR  7052).  Under  the  terms  of  the 
directive,  this  finding  focuses  on 
evaluating  the  specific  conclusions  and 
description  of  the  group  which  the 
petitioner  presented,  attempting  to  show 
that  it  has  met  the  seven  mandatory 
criteria  and  maintained  a  tribal 


community  up  until  the  present. 
Because  evaluation  of  this  petition  was 
begun  under  the  previous  internal 
procedures,  this  finding  includes  some 
analyses  which  go  bevond  evaluation  of 
the  specific  positions  of  the  petitioner. 
Consistent  with  the  directive,  a  draft 
technical  report,  begun  under  previous 
internal  proc;e(lures.  was  not  finalized. 

In  this  case,  general  arguments  under 
the  criteria  were  presented  in  the 
petitioner's  1984  submission.  Petitioner 
#69A  has  not  presented  additional 
specific  arguments  which  pertain  to  it 
alone.  The  evaluation  addresses  petition 
materials  submitted  in  1984.  1987.  1995. 
and  1997,  which  contained  materials 
presenting  different  arguments  in  favor 
of  the  ac;kn(iwle<igment  of  petitioner  #69 
and  it.s  successor.  #69A.  as  defined  in 
three  different  ways:  as  those  associated 
with  the  Hassanamisco  Reservation;  as  a 
joint  organization  encompassing  the 
Hassanamisco  and 

('haunbunagungamaug  Bands  (or  the 
Crafton  and  Dudlev/Webster 
reservations):  and  as  an  umbrella 
organization  of  the  descendants  of  all 
historic  Nipmuc  bands.  It  has  also  been 
necessarv  to  address  the  1996  split 
between  #69 A  and  #69B 

On  lanuarv  19.  2001.  the  Acting  .AS- 
IA made  a  preliminary  factual  finding 
that  the  Nipmuc  Nation  met  the  seven 
mandatorv  criteria  anfi  therefore  was 
entitled  to  be  acknowledged  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law   Until  the  required  notice  of 
the  propo.sed  finding  is  published  in  the 
Federal  Register,  however,  there  is  no 
completed  agency  action.  Notice  of  the 
proposed  finding  was  not  sent  to  the 
Federal  Register  before  the  Acting  AS- 
IA left  office  because  of  the  late  time  in 
the  day  when  the  decision  was  made 
and  because  there  was  insufficient  time 
to  finally  review  for  legal  sufficiency  all 
the  documents  necessary  to  effect  the 
.Acting  .AS-IA's  preliminary 
determination  prior  to  his  leaving  the 
office.  Because  the  agency  action  was 
still  pending  within  the  Department 
when  the  new  .Administration  was 
sworn  in  and  took  office,  this 
Administration  became  responsible  for 
issuing  a  proposed  finding  which  is 
legally  sufficient.  As  part  of  that 
responsibility,  it  was  incumbent  upon 
the  new  Administration  to  review  the 
decision  making  documents.  This 
review  was  also  in  accordance  with  the 
White  House  memorandum  of  January 
20,  2001,  relating  to  pending  matters. 

The  Bureau  of  Indian  Affairs'  (BIA) 
recommended  proposed  finding  was 
that  the  Nipmuc:  Nation  did  not  meet  all 
of  the  mandatorv  criteria  under  25  CFR 
part  83.  The  recommendation  had  the 
approval  of  the  Office  of  the  Solicitor  as 


to  its  legal  sufficiency.  Although  it  is  the 
policy  and  practice  of  the  Department  to 
require  decisions  of  the  AS-IA  to  be 
reviewed  by  the  Office  of  the  Solicitor 
for  their  legal  sufficiency,  the  Acting 
AS-lA's  proposed  decision  had  not 
been  reviewed  by  that  office  because  of 
its  lateness.  Moreover,  the  Acting  AS- 
IA'S proposed  decision  did  not  provide 
an  explanation  for  his  proposed 
modifications  to  the  recommended 
decision.  Therefore,  having  completed  a 
review  of  the  decision  making 
documents  which  did  have  Solicitor's 
Office  review  as  to  their  legal 
sufficiency,  the  AS-IA  concurs  with  the 
recommendation  of  the  BIA  and 
publishes  this  notice  of  the  proposed 
finding  that  the  Nipmuc  Nation  does  not 
meet  all  seven  raandatorx'  criteria  under 
Part  83. 

Evaluation  Under  the  Criteria  in  25 
CFR  83.7 

Criterion  83.7(a)  requires  that  the 
petitioner  have  been  identified  as  an 
American  Indian  entity  on  a 
substantially  continuous  basis  since 
1900.  There  have  been  regular  external 
identifications  of  persons  associated 
with  the  Hassanamisco  Reservation  as 
an  entity  since  1900.  Between  1900  and 
the  late  1970's.  there  were  no  external 
identifications  of  any  continuing 
Chaubunagungamaug  or  Dudley/ 
Webster  Band.  Between  the  late  1970's 
and  1996,  there  were  frequent 
identifications  of  an  entity  that 
comprised  both  the  Hassanamisco  and 
Chaubunagungamaug  or  Dudley/ 
Webster  Bands.  Only  since  1992  have 
there  been  identifications  of  a  Nipmuc 
entity  that  comprised  more  than  one  or 
both  of  the  preceding  groups.  Therefore, 
the  petitioner  as  self-defined  in  the 
three  different  ways  does  not  meet 
criterion  83.7(a). 

The  evidence  for  83.7(b)  and  83.7(c) 
has  been  evaluated  in  the  light  of  the 
essential  requirement  of  the  Federal 
acknowledgment  regulations  under  83.7 
to  show  tribal  continuity.  Particular 
documents  have  been  evaluated  by 
examination  in  the  context  of  evidence 
of  continuity  of  existence  of  community 
and  political  processes  over  time.  For 
earlier  historical  periods,  where  the 
nature  of  the  record  limits  the 
documentation,  the  continuity  can  be 
seen  more  clearly  by  looking  at 
combined  evidence  than  by  attempting 
to  discern  whether  an  individual  item 
provides  the  level  of  information  to 
show  that  the  petitioner  meets  a  specific 
criterion  at  a  certain  date.  Between  first 
sustained  contact  and  1891  much  of  the 
specific  evidence  cited  was  evidence  for 
both  community  and  political  influence. 
Under  the  regulations,  evidence  about 
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historical  political  influence  can  be 
used  as  evidence  to  establish  historical 
community  {83.7(b)(l)(ix))  and  vice 
versa  (83.7(c)(l)(iv)).  The  evaluation  is 
done  in  accord  with  the  provision  of  the 
regulations  that,  "Evaluation  of 
petitions  shall  take  into  account 
historical  situations  and  time  periods 
for  which  evidence  is  demonstrably 
limited  or  not  available  *   *   *  Existence 
of  community  and  political  influence  or 
authority  shall  be  demonstrated  on  a 
substantially  continuous  basis,  but  this 
demonstration  does  not  require  meeting 
these  criteria  at  everv  point  in  time 
*    *    *  "  (83.6(e)). 

For  the  historical  Hassanamisco  Band 
centered  on  the  reservation  in  Grafton. 
Massachusetts,  there  is  weak  but 
sufficient  evidence  that  it  retained 
community  from  colonial  times  until 
the  end  of  the  American  Revolution. 
From  the  1780's  through  1869,  the 
evidence  is  insufficient  to  demonstrate 
community.  From  1869  until  the  1960s, 
most  of  the  evidence  in  the  record 
pertains  only  to  activities  of  the  Cisco 
extended  family.  The  evidence  does  not 
demonstrate  significant  social 
interaction  between  the  Ciscos  and  the 
descendants  of  the  other  Hassanamisco 
proprietary'  families,  or  between  the 
Ciscos  and  the  families  on  the 
Hassanamisco  "Supplementary  List" 
contained  in  Massachusetts 
Superintendent  of  Indian  Affairs  John 
Milton  Earles  1861  Report.  From  the 
mid-1 9th  centurv'  to  the  present,  the 
level  of  social  interaction  among  the 
descendants  of  the  historical 
Hassanamisco  Band  does  not  meet 
83.7(b).  There  was,  for  example,  no 
evidence  of  contact  between  the  Cisco 
descendants  and  the  Gigger  descendants 
between  the  late  1930's  and  1997,  a 
period  of  nearly  60  years.  On  the  basis 
of  precedent,  the  evidence  is  not 
sufficient  to  establish  community  under 
83.7(b). 

For  the  joint  entity  that  was  petitioner 
#69  as  it  existed  from  1980  through 
1996,  the  combined  Hassanamisco  Band 
and  Chaubunagungamaug  Band,  the 
record  shows  no  direct  social 
interaction  between  the  Hassanamisco 
Nipmuc  and  the  Chaubunagungamaug 
Nipmuc  settlements  (reservations) 
between  the  1730's  and  the  1920"s— a 
period  of  nearly  two  centuries.  From  the 
1920's  through  the  1970's,  the  evidence 
in  the  record  showed  occasional  social 
interaction  between  Hassanamisco 
descendants  and  Chaubunagungamaug 
descendants,  most  frequently  in  the 
context  of  pan-Indian  or  intertribal 
activities.  From  1978  through  1996.  the 
evidence  in  the  record  showed 
interaction  between  some  Hassanamisco 
descendants  and  some 


Chaubunagungamaug  descendant.'^ 
primarily  in  the  context  of  the  formally 
established  Nipmuc  organization,  and 
comprising  primarih  the  leaders  of  the 
subgroups.  On  the  basis  of  precedent, 
the  evidence  is  not  sufficipnt  to 
establish  community  under  83.7(b). 

For  petitioner  #69A  as  currently 
defined,  including  all  persons 
descended  from  the  historical  NipmuL 
bands  of  the  early  contact  period,  i.e. 
those  persons  whom  thp  petitiuner 
considers  to  be  of  Nipmui  heritage 
there  is  limited  evidence  in  the  18th 
centur>'  that  there  continued  to  be  social 
interaction  among  off-reser\ation 
Nipmuc  families  in  south  central 
Massachusetts,  northeastern 
Connecticut,  and  northwestern  Rhode 
Island.  There  is  some  evidence  that  the 
off-reser\'ation  Nipmuc  upon  occasnm 
intermarried  with  both  Hassanamisi d 
descendants  and  (Chaubunagungamaug 
descendants,  although  there  is  nn 
evidence  that  those  two  settlement.'- 
interacted  directly  with  one  another 
There  is  insufficient  evidence  that  these 
contacts  continued  to  be  maintained  in 
the  first  half  of  the  19th  century 
Beginning  with  the  1850  census,  there  is 
more  evidence  that  there  were  limited 
social  ties  in  the  forms  of  intermarriages 
and  shared  households  between  off- 
reservation  Nipmuc  families  and 
Hassanamisco  descendants,  and  off- 
reservation  Nipmuc  families  and 
Chaubunagungamaug  descendants . 
though  still  no  clear  evidence  of  direct 
interaction  between  the  descendants  of 
the  two  reservations.  That  is.  the 
documents  indicate  that  both  the 
Hassanamisco  descendants  and  the 
Chaubunagungamaug  descendants 
maintained  more  social  interaction  with 
various  off-resen'ation  Indian  families 
than  they  did  with  one  another  In  the 
first  half  of  the  20th  century,  evidence 
for  interaction  is  limited  to  pan-Indian 
and  intertribal  events,  and  the  contacts 
shown  involved  only  a  few  individuals 
This  evidence  is  insufficient  to  meet 
criterion  83.7(b).  From  1950  through 
1978.  there  is  insufficient  evidence  of 
significant  social  ties  among  the  families 
antecedent  to  the  current  membership; 
from  1978  through  1989.  the  peeitinning 
group  was  defined  with  a  much  smaller 
membership  circle  than  the  current 
organization.  The  evidence  indicates 
that  the  current  membership  of 
petitioner  #69A  is  to  a  considerable 
extent  the  result  of  a  deliberate 
recruitment  effort  undertaken  from  1989 
through  1994.  and  has  brought  many 
families  that  had  no  significant  social 
ties  prior  to  that  time  into  the 
organization  called  the  Nipmuc  Nation 
On  the  basis  of  precedent,  the  evidence 


is  nut  suffii  ifMi;  t.   .'M.tblish  community 
under  83  ":b,   1  li>r"i'ii(>,  the  petitioner 
under  its  self-defined  three  distinct 
entities  does  not  meet  criterion  83.7(b). 

The  historical  Hassanamisco  Band 
centered  on  the  reservation  in  Grafton, 
Massachusetts,  provided  sufficient 
evidence  of  internal  political  authority 
(If  influence  from  the  colonial  period  to 
the  end  of  the  Revolutionar>'  War 
through  the  carr\over  provisions  of 
^  83.7(b)(2).  From  1790  to  1869.  there 
was  not  sufficient  direct  evidence  of 
political  authority,  while  the  evidence 
for  community  was  not  strong  enough  to 
provide  for  carryover  under  §  83.7(b)(2). 
Since  1869,  the  evidence  indicates  that 
the  Cisco  family,  owners  of  the 
remaining  "Hassanamisco  reser\'ation" 
property  in  Grafton.  Massachusetts, 
existed  primarily  as  a  single  extended 
lamih    with  only  occasional  contact 
with  descendants  of  other  Hassanamisco 
proprietary  families  and  without  the 
exercise  of  significant  political 
influence  or  authority  among  the 
descendants  of  the  proprietary  families, 
or  between  the  descendants  of  the 
proprietary  families  and  the 
descendants  of  the  families  on  Earle's 
1861    Hassanamisco  Supplementary" 
list. 

As  to  the  joint  entity,  the 
Hassanamisco  and  Chaubunagungamaug 
Bands,  the  evidence  in  the  record 
indicates  that  from  about  1978  through 
1496.  for  the  entitv  that  was  petitioner 
«64  there  mav  have  been  some  form  of 
political  influence  and  authority  that 
extended  to  at  least  a  limited  portion  of 
the  group's  membership,  primarily 
those  persons  active  under  the 
leadership  of  Walter  A.  Vickers,  on  the 
one  hand,  and  Edwin  W.  Morse  Sr..  on 
the  other  hand   However,  it  has 
presented  no  evidence  that  this  limited 
political  influence  or  authority  extended 
tn  the  greatly  increased  membership 
that  resulted  from  the  activities  of  NTAP 
between  1989  and  1994  The  evidence 
in  the  record  does  not  show  that  there 
was  any  polifira!  influence  or  authority 
exercised  dmoii^  thf  i:roup  antecedent 
to  Mr  Mor'-f  ^  -iiv.iii./ation  from  1891 
to  the  late  iy7u  .-  >it  jt  tposed  finding 
for  petitioner  #69B).  or  that  there  was 
significant  political  influence  or 
authontv  that  comprehended  both  the 
Hassanamisco  and  the 
Chaubunagungamaug  descendants  from 
the  late  19th  century  to  the  late  1970's. 

For  the  petitioner  as  now  defined,  the 
record  does  niM  indicate  that  from 
colonial  times  to  the  present,  any 
significant  political  influence  or 
authority  has  been  exercised  among  the 
entirety  of  the  wider  body  of 
descendants  of  the  < nlonial  Nipmuc 
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bands  as  a  whole,  which  is  the  historical 
tribe  from  which  it  claims  continuity 

Therefore,  petitioner  #69 A.  however 
defined,  does  not  meet  criterion  83.7(c). 

Criterion  83.7(d)  requires  that  the 
petitioner  provide  copies  of  the  group's 
current  constitution  and  by-laws  The 
Nipmuc  Nation  submitted  such  copies 
certified  by  the  group's  governing  bodv. 
Therefore,  the  petitioner  meets  criterion 
83.7(d). 

Criterion  83.7(e)  states  that  the 
petitioner's  membership  must  consist  of 
individuals  who  descend  from  a 
historical  Indian  tribe  or  from  historical 
Indian  tribes  which  combined  and 
functioned  as  a  single  autonomous 
political  entity.  The  petitioner's 
governing  body  certified  and  submitted 
a  current  membership  list  reflecting, 
after  corrections,  a  total  of  1 ,602 
members. 

Under  83.7(e),  descent  from  a 
historical  tribe,  petitioner  #69A  shows  8 
percent  of  its  membership  descending 
from  Hassanamisco  (including  both  the 
proprietary  families  and  Earle's  1861 
supplementary  list),  30  percent  of  its 
membership  descending  from  Dudlev 
Webster  (Chaubunagungamaug),  and  16 
percent  of  the  membership  descending 
from  non-reservation  Nipmuc.  On  the 
other  hand,  31  percent  of  the 
membership  are  without  currently 
documented  Nipmuc  ancestry,  but  are 
descended  from  in-laws  or  collateral 
relatives  of  identified  Nipmuc.  .An 
additional  1 1  percent  of  its  membership 
falls  in  a  family  line  which  asserts,  but 
has  not  documented,  descent  from  the 
former  Indian  "praying  town"  of  Natick. 
One  percent  of  the  membership  is 
unascribed  to  any  family  line;  three 
percent  are  not  fully  documented.  As  of 
the  issuance  of  the  proposed  finding. 
only  54  per  cent  of  the  petitioner's 
members  have  documented  descent 
from  the  historical  Nipmuc  tribe.  On  the 
basis  of  precedent,  this  does  not  meet 
83.7(e)  'Therefore,  the  petitioner  does 
not  meet  83.7(e). 

Criterion  83.7(0  states  that  the 
petitioner's  membership  must  be 
composed  principally  of  persons  whtj 
are  not  members  of  any  acknowledged 
North  American  Indian  tribe.  No 
members  of  the  petitioner  are  known  to 
be  enrolled  in  any  federally  recognized 
tribe.  Therefore  the  petitioner  meets 
criterion  83.7(f). 

Critenon  83.7(g)  states  that  neither  the 
petitioner  nor  its  members  can  have 
been  the  subject  of  congressional 
legislation  that  has  expressly  terminated 
or  forbidden  the  Federal  relationship. 
There  is  no  evidence  that  this  petitioner 
has  been  subject  to  congressional 
legislation  terminating  a  Federal 


relationship  Therefore  the  petitioner 
meets  criterion  83.7(g). 

Based  on  this  preliminary  factual 
determination,  the  Nipmuc  Nation 
should  not  be  granted  Federal 
acknowledgment  under  25  CFT?  part  83. 

As  provided  by  25  CFR  83.10(h)  of  the 
regulations,  a  report  summarizing  the 
evidence,  reasoning,  and  analyses  that 
are  the  basis  for  the  proposed  decision 
will  be  provided  to  the  petitioner  and 
interested  parties,  and  is  available  to 
other  parties  upon  written  request. 

(Comments  on  the  proposed  finding 
and/or  requests  for  a  copy  of  the  report 
of  evidence  should  be  addressed  to  the 
Office  of  the  Assistant  Secretary — 
Indian  .Affairs.  Bureau  of  Indian  Affairs. 
1849  C  .Street.  NW..  Washington,  DC 
20240.  Attention:  Branch  of 
Acknfiwledgment  and  Research,  Mail 
Stop  4660— MIB  Comments  on  the 
proposed  finding  should  be  submitted 
within  180  calendar  days  from  the  date 
nf  publication  of  this  notice.  The  period 
for  comment  on  a  proposed  finding  may 
be  extended  for  up  to  an  additional  180 
davs  at  the  AS-IA's  discretion  upon  a 
finding  of  good  cause  (83.10(1)). 
Comments  by  interested  and  informed 
parties  must  be  provided  to  the 
petitioner  as  well  as  to  the  Federal 
Government  (83.10(h)J.  After  the  close 
of  the  180-day  comment  period,  and  any 
extensions,  the  petitioner  has  60 
calendar  days  to  respond  to  third-party 
comments  (83.10(k))  This  period  may 
be  extended  at  the  AS-IA's  discretion  if 
warranted  bv  the  extent  and  nature  of 
the  comments 

-After  the  expiration  of  the  comment 
and  response  periods  described  above, 
the  BIA  will  consult  with  the  petitioner 
((mcerning  establishment  of  a  time 
frame  for  preparation  of  the  final 
determination.  After  consideration  of 
the  written  arguments  and  evidence 
rebutting  the  proposed  finding  and 
within  60  days  after  beginning 
preparation  of  the  final  determination. 
the  ASIA  will  publish  the  final 
determination  of  the  petitioner's  status 
in  the  Federal  Register  as  provided  in 
25  CFR  83.10(1). 

Datfd   .Septfinher  25,  2001 
Neal  A,  McCaieb. 

Assistant  Secretary — Indian  A!tairs. 
IFR  Doc  01-2451,-?  Filed  9-26-01:  3:30  pm| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Finding  Against  Federal 
Acicnowledgment  of  the  Webster/ 
Dudley  Band  of  Chaubunagungamaug 
NIpmuck  Indians 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  proposed  finding. 

summary:  Pursuant  to  25  CFR  83, 10(h), 
notice  is  hereby  given  that  the  Assistant 
Secretary — Indian  Affairs  (AS-IA) 
proposes  to  determine  that  the  Webster/ 
Dudley  Band  of  Chaubunagungamaug 
Nipmuck  Indians,  265  West  Main  Street, 
c/o  Mr,  Edwin  W.  Morse  Sr..  P.O.  Box 
275.  Dudley.  Massachusetts  01501,  does 
not  exist  as  an  Indian  tribe  within  the 
meaning  of  Federal  law.  This  notice  is 
based  on  a  determination  that  the 
petitioner  does  not  satisfy  criteria 
83.7(a),  83, 7(b).  and  83.7(c)  and, 
therefore,  does  not  meet  the 
requirements  for  a  government-to- 
government  relationship  with  the 
United  States. 

DATES:  As  provided  by  25  CFR  83.10(i), 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  180  calendar  days  from  the  date 
of  publication  of  this  notice.  As  stated 
in  the  regulations,  25  CFR  83.10(i), 
interested  and  informed  parties  who 
submit  arguments  and  evidence  to  the 
AS-IA  must  also  provide  copies  of  their 
submissions  to  the  petitioner. 
ADDRESSES:  Comments  on  the  proposed 
finding  and/or  requests  for  a  copy  of  the 
report  of  the  summary  evaluation  of  the 
evidence  should  be  addressed  to  the 
Office  of  the  Assistant  Secretary — 
Indian  Affairs,  1849  C  Street,  NW,, 
Washington,  DC  20240,  Attention: 
Branch  of  Acknowledgment  and 
Research.  MailStop  4660-MIB.  The 
names  and  addresses  of  commenfers 
generally  are  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  R, 
Lee  Fleming,  Chief.  Branch  of 
Acknowledgment  and  Research.  (202) 
208-3592, 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authoritv  delegated  bv  the  Secretary  of 
the  Interior  to  the  AS^IA  by  209  DM, 

Introduction 

The  Nipmuc  Tribal  Council, 
Hassanamisco  Reservation,  in  Grafton, 
Massachusetts,  submitted  a  letter  of 
intent  to  petition  for  Federal 
acknowledgment  on  April  22,  1960,  and 


Federal  Register/ Vol.  66.  No.  190/Monday.  October  1.  ZOOl/Noticps 


4997] 


was  designated  as  petitioner  #69.  The 
AS-IA  placed  the  original  petitioner 
#69.  the  Nipmuc  Tribe  (or  Nipmuc 
Nation),  on  active  consideration  July  11. 
1995.  The  Webster/Dudley  Band  of 
Chaubunagungajnaug  Nipmuck  Indians 
(aka  Nipmuck  Indian  Council  of 
Chaubunagungamaug.  or 
thaubunagungamaug  Band)  submitted  a 
letter  of  intent  to  petition  for  Federal 
acknowledgment  on  May  31.  1996. 
withdrawing  from  petitioner  #69.  and 
was  designated  as  petitioner  #69B. 
Petitioner  #69B  defines  its  eligible 
membership  as  descendants  of  persons 
who  were  listed  as  Dudley/Webster 
(Chaubunagungamaug)  Indians  on  either 
the  1861  Earle  Report  or  the  1891 
Dudley/Webster  disbursement  list.  Of 
the  alternative  spellings  of  the  name  of 
the  historical  tribe,  petitioner  #69B 
prefers  the  use  of  "Nipmuck." 

This  finding  has  been  completed 
under  the  terms  of  the  AS-IA's  directive 
of  Februan,-  7.  2000.  published  in  the 
Federal  Register  on  February  1 1 .  2000 
(65  FR  7052).  Under  the  terms  of  the 
directive,  this  finding  focuses  on 
evaluating  the  specific  conclusions  and 
description  of  the  group  which  the 
petitioner  presented,  attempting  to  show 
that  it  has  met  the  seven  mandatory 
criteria  and  maintained  a  tribal 
community  up  until  the  present. 
Because  evaluation  of  this  petition  was 
begun  under  the  previous  internal 
procedures,  this  finding  includes  some 
analyses  which  go  beyond  evaluation  of 
the  specific  positions  of  the  petitioner. 
Consistent  with  the  directive,  a  draft 
technical  report,  begun  under  previous 
internal  procedures,  was  not  finalized. 

The  historical  tribe  with  which  the 
petitioner  claims  continuity  is  the 
Chaubunagungamaug  Band,  or  those 
Nipmuck  Indians  associated  with  the 
Dudley/Webster  reservation.  Worcester 
Countv.  Massachusetts.  The  reser\'ation 
and  the  Indians  living  on  it  were  under 
guardians  appointed  by  the 
Commonwealth  of  Massachusetts  from 
the  late  17th  centur>-  through  1869.  In 
1869.  Massachusetts  terminated  the 
relationship  and  in  1870  the  reservation 
property  was  sold.  In  1891.  the  funds 
remaining  from  the  sale  of  the  property 
were  distributed  to  the  surviving 
members  and  to  descendants  of  tribal 
members  who  had  been  alive  in  1869. 

On  lanuary  19,  2001.  the  Acting  AS- 
IA made  a  preliminar>'  factual  finding 
that  the  Chaubunagungamaug  Band,  or 
Dudley/Webster  Indians,  did  not  meet 
all  seven  mandator*'  criteria  and 
therefore  is  not  entitled  to  be 
acknowledged  as  an  Indian  tribe  within 
the  meaning  of  Federal  law.  Until  the 
required  notice  of  the  proposed  finding 
is  published  in  the  Federal  Register. 


however,  there  is  no  completed  agency 
action.  Notice  of  the  proposed  finding 
was  not  sent  to  the  Federal  Register 
before  the  Acting  AS-IA  left  office 
because  of  the  late  time  in  the  day  \\  hen 
the  decision  was  made  Because  the 
agencv  action  was  still  pending  within 
the  Department  when  the  new 
.administration  was  sworn  in  and  tuok 
office,  this  Administration  became 
responsible  for  issuing  a  proposed 
finding  which  is  legallv  sufficient.  As 
part  of  that  responsibility,  it  was 
incumbent  upon  the  new 
Administration  to  revicu  the  decision 
making  documents  This  review  was 
also  in  accordance  with  the  White 
House  memorandum  of  lanuan.-  20. 
2001.  relating  to  pending  matters 
Having  completed  that  re\  iev\ .  the  AS- 
IA concurs  with  the  decision  of  the 
former  Acting  Assistant  Secr^tarx'  and 
the  BIA  recommendation  and  puhhsh-'s 
this  notice  of  the  propos.'ci  finding  ihdt 
the  Chaubunagungamaug  Band,  nr 
Dudlev/Webster  Indians  does  not  meet 
all  seven  mandatorv  criteria  under  Part 
83. 

Evaluation  Under  the  Criteria  in  25 
CFR  83.7 

Criterion  83  7(a)  requires  that  the 
petitioner  ha\e  lieen  identified  as  an 
American  Indian  entity  on  a 
substantially  continuous  basis  since 
1900.  From  1900  through  1978.  the 
record  cfintains  occasional  external 
identifications  of  individuals  and  single 
families  as  descendants  of  the  historical 
Chaubunagungamaug.  or  Dudley/ 
Webster.  Nipmui  k  Indians  (the  term 
Pegan  Indians  was  also  used,  and 
referred  to  the  same  group)  However, 
the  documentation  for  the  period  from 
1900  through  1978  provided  no  external 
identifications  of  the  petitioner  or  any 
group  antecedent  to  the  petitioner  as  an 
American  Indian  entity.  Additionally, 
m.anv  of  the  identifications  of  Dudley/ 
Webster  descendants  [lertained  to 
persons  who  have  n(j  descendants  in  the 
membership  of  the  current  petitioner,  so 
that  mav  not  be  used  colle<;tivelv  or  in 
combination  to  demonstrate  the 
identification  of  an  entitv  There  are 
ex'ternal  identifications  of  the  petitioinT 
as  an  American  Indian  entitv  onU  troin 
1981  to  the  present.  Therefore  the 
petitioner  does  not  meet  criterion 
83.7(a). 

The  evidence  for  83.7(h)  and  83  7(c) 
have  been  evaluated  in  the  light  of  the 
essential  requirement  of  the  Federal 
acknowledgment  regulations  under  83.7 
to  show  tribal  continuity  Particular 
documents  have  been  evaluated  by 
examination  in  the  context  of  e\  iden(  e 
of  continuity  of  existence  of  c:ommunit\ 
and  political  processes  over  time.  Fur 


earlier  historical  periods,  where  the 
nature  of  the  record  limits  the 
documentation,  the  continuity  can  be 
seen  more  clearly  by  looking  at 
( iimbined  evidence  than  by  attempting 
to  discern  whether  an  individual  item 
provides  the  level  of  information  to 
show  that  the  petitioner  meets  a  specific 
criterion  at  a  certain  date.  Between  first 
sustained  contact  and  1891  much  of  the 
specific  evidence  cited  was  evidence  for 
both  community  and  political  influence 
Under  the  regulations,  evidence  about 
historical  political  influence  can  be 
used  as  evidence  to  establish  historical 
community  (83.7(b)(l)(ix))  and  vice 
versa  (83.7(c)(l)(iv)).  The  evaluation  is 
done  in  accord  with  the  provision  of  the 
regulations  that.  "Evaluation  of 
petitions  shall  take  into  account 
historical  situations  and  time  periods 
for  which  evidence  is  demonstrably 
limited  or  not  available.  *   *   * 
Existence  of  community  and  political 
influence  or  authority  shall  be 
demonstrated  on  a  substantially 
continuous  basis,  but  this 
demonstration  does  not  require  meeting 
these  criteria  at  every  point  in  time 
*    *    *"  (83.6(e)). 

The  Chaubunagungamaug  Band,  or 
Dudley/Webster  Indians,  met  criterion 
83.7(b).  on  the  basis  of  precedent,  from 
first  contact  through  1870.  largely 
because  of  the  residence  of  a  significant 
portion  of  the  group's  population  on  a 
state-supervised  reservation  from  the 
1680s  through  1870.  For  the  period 
from  1870  thr    leii  1891.  the  evidence 
for  community  mnong  the  Dudley/ 
Webster  descendants  as  a  whole  is  weak 
but  sufficient  The  evidence  from  1891 
through  the  mid-1970s  does  not 
demonstrate  community  between  the 
extended  Morse  family,  the  petitioner's 
core  group,  and  other  Nipmucks  of 
Dudlev/Webster  descent.  For  most  of 
the  period,  there  is  not  even  evidence  of 
community  between  the  extended 
Morse  family  and  other  descendants  of 
the  Sprague/Henries  family  line  from 
whit  h  it  stems.  From  1978  through  the 
mid-1990s,  the  Chaubunagungamaug 
Band,  as  an  organization,  appears  to 
ti  i\  1  (  ntiMvttMi  essentially,  only  of  the 
ixti  nded  .Murse  family.  There  is  no 
evidence  of  significant  social  interaction 
between  the  extended  Morse  family  and 
the  other  familv  lines  now  included  in 
the  membership  of  #69B  for  the  1980s 
There  is  some  evidence  that  the 
[if'titKiner  may  meet  criterion  83.7(b) 
from  1990  to  1998,  but  it  is  not 
sufficient  to  demonstrate  that  the 
petitioner  meets  the  criterion  for  this 
time  periiid  Therefore,  the  petitioner 
(iii.-^  IK  t  iiiiit  criterion  83.7(b). 

.\lthniit:ii  I  \  iiii'iM:e  is  limited  for  the 
period  from  faii\  i;ontact  to  the 
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establishment  of  the 
Chaubunagungamaug  reservation  in  the 
1680's.  the  historical 
Chaubunagungamaug  Band,  as  a  portion 
of  the  historical  Nipmuc  tribe,  meets 
criterion  83.7(c)  during  this  time  nn  the 
basis  of  precedent.  From  the  late  17th 
centur>'  through  1870.  direct  evidence  of 
political  leadership  provided  by 
petitions  and  similar  documents  is 
sparse,  but  in  the  context  of  the 
e.xistence  of  a  reservation  upon  which 
the  majority  (over  50%)  of  the 
Chaubunagungamaug.  or  Dudley. 
Webster.  Indians  resided,  the  historical 
Chaubunagungamaug  Band  meets 
83.7(c)  from  the  IBSO's  through  1870  hv 
carryover  from  criterion  83.7(b)(2).  From 
1870  through  1891.  the  only  evidence  of 
political  influence  or  authority  is 
provided  by  the  group's  hiring  of  a 
lawyer  and  pursuit  of  a  suit  against  the 
State  of  Massachusetts,  which  is 
insufficient  under  the  regulations.  From 
1891  through  1976.  there  is  no 
documentar>'  evidence  of  continuing 
formal  or  informal  political  influence  nr 
organization  within  the  petitioner  s 
antecedent  group,  whether  that  group  be 
defined  as  the  Dudley/Webster 
descendants  as  a  whole,  or  limited  to 
the  direct  ancestors  of  the  current 
members  of  petitioner  #69B,  For  1977- 
1980.  there  is  limited  evidence  that  the 
leaders  of  the  current  group  began  to 
interact  with  the  Nipmuc  group  headed 
by  Zara  CiscoeBrough  and  centered  on 
the  Hassanami.sco  Reservation  in 
Grafton.  Massachusetts,  but  no  evidence 
that  there  was  political  influence  or 
authority  within  any  organization 
antecedent  to  petitioner  #69B.  During 
the  1980's,  there  is  evidence  that  an 
organization  with  officers  existed,  but 
insufficient  evidence  that  this  formal 
organization  exercised  political 
influence  or  authority  over  its  members 
who  were,  additionallv.  at  that  period, 
only  a  portion  of  the  current  petitioner 
The  evidence  in  the  record  for  the 
1990's  is  not  sufficient  to  conclude  that 
the  petitioner  meets  83.7(c)  for  that 
period.  Therefore,  the  petitionepdoes 
not  meet  criterion  83, 7(c) 

Criterion  83  7(d)  requires  that  the 
petitioner  provide  copies  of  the  group  > 
current  governing  document  The 
Webster/Dudley  Band  of 
Chaubunagungamaug  Nipmuck  Indians 
submitted  its  constitution  and  bvlaws 
Therefore,  the  petitioner  meets  criterion 
83.7(d), 

Criterion  83  7(e)  states  that  the 
petitioner's  membership  must  consist  uf 
individuals  who  descend  from  a 
historical  Indian  tribe  or  from  historical 
Indian  tribes  which  combined  and 
functioned  as  a  single  autonomous 
political  entity.  Of  the  members  of  #698. 


18,^  of  212  (87%)  descend  from  the 
historical  Dudley/Webster,  or 
Chaubunagungamaug.  reser\'ation  and 
meet  the  petitioner's  own  membership 
requirement-^  Kighty-seven  percent  of 
members  showing  descent  from  the 
historical  tribe  is  within  precedents  for 
meeting  criterion  83.7(e).  Therefore,  the 
petitioner  meets  criterion  83, 7(e). 

Criterion  8,<  7(0  states  that  the 
petitioner's  membership  must  be 
composed  principaliv  of  persons  who 
are  not  members  of  anv  acknowledged 
North  .Xmericdii  Indian  tribe.  No 
members  of  the  petitioner  are  known  to 
be  enrolled  in  any  federally  recognized 
tribe  Therefore,  the  petitioner  meets 
cTiterion  83  7(0 

Criterion  83, 7(g)  states  that  neither  the 
petitioner  nor  its  members  can  have 
been  the  subject  of  congressional 
legislation  that  has  expressly  terminated 
or  forbidden  the  Federal  relationship. 
There  is  no  evidence  that  this  petitioner 
has  been  subject  to  crmgressional 
legislation  terminating  a  Federal 
relationship.  Therefore,  the  petitioner 
meets  criterion  83.7(g), 

Based  on  this  preliminan,'  factual 
determination,  the  petitioner  known  as 
the  Webster/ Dudley  Band  of 
Chaubunagungamaug  Nipmuck  Indians 
should  not  be  granted  Federal 
acknowledgment  under  25  CFR  part  83, 

As  provided  by  25  CFR  83, 10(h)  of  the 
regulations,  a  report  summarizing  the 
evidence,  reasoning,  and  analyses  that 
are  the  basis  for  the  proposed  decision 
will  be  provided  to  the  petitioner  and 
interested  parties,  and  is  available  to 
other  parties  upon  written  request. 

Comments  on  the  proposed  finding 
and/or  requests  for  a  copy  of  the  report 
of  evidence  should  be  addressed  to  the 
Office  of  the  Assistant  Secretary — 
Indian  Affairs,  Bureau  of  Indian  Affairs, 
1849  C;  Street.  NW,.  Washington,  DC 
20240.  Attention:  Branch  of 
Acknowledgment  and  Research. 
MailStop  46ti(>-MIB  Clomments  on  the 
proposed  finding  should  be  submitted 
within  180  calendar  davs  from  the  date 
of  publu  ation  of  this  notice.  The  period 
for  comment  on  a  proposed  finding  may 
be  extended  for  up  to  an  additional  180 
days  at  the  AS— lA's  discretion  upon  a 
finding  of  good  cause  (83  10(i)) 
Comments  bv  interested  and  informed 
parties  must  be  provided  to  the 
petitioner  as  well  as  to  the  Federal 
Ciovernment  (83  10(h)),  After  the  close 
of  the  18()-da\-  ( omment  period,  and  any 
extensions,  the  petitioner  has  60 
calendar  days  to  respond  to  third-party 
comments  (83  10(k)),  This  period  may 
be  extended  at  the  AS-lA's  discretion  if 
warranted  bv  the  extent  and  nature  of 
the  ci)mm(>nts. 


After  the  expiration  of  the  comment 
and  response  periods  described  above, 
the  BIA  will  consult  with  the  petitioner 
concerning  establishment  of  a  time 
frame  for  preparation  of  the  final 
determination.  After  consideration  of 
the  written  arguments  and  evidence 
rebutting  the  proposed  finding  and         ^ 
within  60  days  after  beginning 
preparation  of  the  final  determination, 
the  Assistant  Secretary — Indian  Affairs 
will  publish  the  final  determination  of 
the  petitioner's  status  in  the  Federal 
Register  as  provided  in  25  CFR  83,10(1). 

Dated:  September  25.  2001. 
Neal  A.  McCaieb, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doi    01-24.512  Filed  9-26-01:  3:;n  pnil 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OFM)27-1220-DG;  G  1-0314] 

Meeting  Notice 

agency:  Bureau  of  Land  Management 
(ELM).  Bums  District. 
ACTION:  Meeting  Notice  for  the  Steens 
Mountain  Advisorv  Council. 


summary:  The  Steens  Mountain 
Advisory  Council  (SMAC)  will  meet  at 
the  Bureau  of  Land  Management  (BLM), 
Burns  District  Office,  HC  74-12533  Hwy 
20  West,  Hines,  Oregon  97738,  8:00  a.m. 
to  5:00  p.m.,  local  time,  on  October  22, 
2001,  and  8:00  a.m.  to  4:00  p.m.,  local 
time,  on  October  23,  2001.  The  SMAC 
was  appointed  by  the  Secretary  of 
Interior  on  August  14,  2001,  pursuant  to 
the  Steens  Mountain  Cooperative 
Management  and  Protection  Act  of  2000 
(Act).  The  SMAC's  purpose  is  to  provide 
representative  counsel  and  advice  to  the 
BLM  regarding  (1)  new  and  unique 
approaches  to  management  of  the  land 
within  the  bounds  of  the  Steens 
Mountain  Cooperative  Management  and 
Protection  Area  (CMPA),  (2)  cooperative 
programs  and  incentives  for  landscape 
management  that  meet  human  needs, 
maintain  and  improve  the  ecological 
and  economic  integrity  of  the  area,  and 
(3)  preparation  and  implementation  of  a 
management  plan  for  the  CMPA.  This 
will  be  the  first  meeting  of  the  SMAC, 
Topics  to  be  discussed  by  the  SMAC 
include  operating  procedures, 
establishing  meeting  guides.  Charter, 
roles  and  responsibilities.  Federal 
Advisory  Committee  Act/Management, 
selection  of  a  chairperson.  Federal  travel 
regulations,  forming  of  subcommittees, 
facilitation  needs,  actions  taken  by  BLM 
to  implement  the  Act,  Resource 
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Management  Plan/Environmental 
Impact  Statement  contracting  and 
planning  process,  Steens  Mountain 
Cooperative  Management  and  Protection 
Act  of  2000.  future  meeting  dates  and 
other  matters  as  may  reasonably  come 
before  the  SMAC.  The  entire  meeting  is 
open  to  the  public.  Information  to  be 
distributed  to  the  SMAC  is  requested  10 
days  prior  to  the  start  of  the  SMAC 
meeting.  Publiccomment  is  scheduled 
for  11:00  a.m.  to"  11:30  a.m.,  local  time, 
on  October  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
SMAC  may  be  obtained  from  Rhonda 
Karges,  Management  Support  Specialist, 
Burns  District  Office,  HC  74-12533  Hwy 
20  West,  Mines,  Oregon  97738,  (541) 
573-4433,  or 

Rhonda Karges@or.bIm.gov  or  from  the 

following  web  site 
bttp://www. or.bIm.gov/Steens. 

Dated:  September  6.  2001. 
Miles  R.  Brown, 

Andrews  Resource  Area  Field  Manager 
IFR  Doc.  01-24445  Filed  9-28-01.  8:45  am) 
BILUNG  COD€  4310-33-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-022-01-1060->iJ:  G  01-0304] 

Oregon:  Meeting  Notice — Use  of 
Helicopters  to  Gather  Wild  Horses 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Bums  District  Office:  Public 
meeting  to  discuss  the  use  of  helicopters 
to  gather  wild  horses  in  Oregon. 

SUMMARY:  In  accordance  with  Pub.  L. 
92-195,  this  notice  sets  forth  the  public 
meeting  date  to  discuss  the  use  of 
helicopters  for  gathering  wild  horses  in 
Oregon  for  FY02 

EFFECTIVE  DATE:  October  17,  2001—2 
p.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  BLM  Bums  District  Office,  HC 
74-12533  Hwy  20  West,  Mines,  Oregon 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  O.  Bolstad,  Wild  Morse 
Management  Specialist,  Burns  District, 
Bureau  of  Land  Management,  MC  74- 
12533  Hwv  20  West,  Mines,  Oregon 
97738,  telephone  (541)  573-4492. 
SUPPLEMENTARY  INFORMATION:  Public 
comments  will  be  accepted  concerning 
the  use  of  helicopters  to  gather  wild 
horses  in  eastern  Oregon  in  FY02.  The 
proposed  gathering  schedule  and 
approximate  dates  of  gathering  will  be 


presented  at  the  meeting 
Approximately  800  animals  are 
proposed  for  removal  in  Oregon 
depending  on  availability  of  funds. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notifv  the  District  Manager.  Burns 
District  Office.  HC  74-125.33  Mwv  20 
West.  Mines,  Oregon  97738  bv 
September  21.  2001   Written  statements 
must  be  received  by  September  25. 
2001. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  within  30  days  following 
the  meeting. 

Dated  .^ugust  ,H0.  2001 
Thomas  H.  Dyer, 

Burns  District  Manager 

[FR  Doc  01-24446  Filed  M-2H-01    h  45  am) 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[¥fY-1 00-1 01 0-01] 

Notice  of  Emergency  Temporary 
Closure  for  All  Motorized  Vehicles  on 
Put>lic  L^nd  In  the  Silver  Creel(  Ridge 
Area,  Sublette  County,  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Temporary  Closure 

SUMMARY:  In  response  to  a  request  from 
the  Wyoming  Game  &  Fish  Department 
(WYG&F),  a  temporary  closure  to  all 
motorized  vehicles,  including  over-the- 
snow  vehicles  will  be  in  effect  starting 
November  19.  2001.  through  )anuar\-  31. 
2002  for  the  Silver  Creek  Ridge  A  sign 
at  the  second  irrigation  ditch  crossing 
1.6  miles  east  of  State  Route  353 
establishes  the  point  beyond  which  the 
temporary  closure  is  in  effect.  The 
purpose  of  this  closure  is  to  allow  elk 
to  migrate  free  of  motorized  disturbance 
through  this  area.  This  will  assist  the 
WYG&F  in  decreasing  elk  depredation 
on  stored  agricultural  crops  and  met^t 
WYG&F  management  objectives  This 
temporary  closure  will  allow  the 
WYG&F  and  BLM  to  assess  whether  th." 
road  closure  was  effective  in  meeting 
the  management  objectives  and 
reducing  of  elk  depredation  on  stored 
agricultural  crops. 

EFFECTIVE  DATES:  This  closure  will  he 
effective  November  19.  2001.  through 
January  31.  2002.  This  closure  will 
remain  in  effect  unless  modified  or 
rescinded  by  the  Authorized  Officer, 
(BLM  Pinedale  Field  Manager). 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 

Wadsworlh.  Rt'.ilt\  Sjici  iriii-.t  or 
Priscilla  Mecham.  Field  Manager. 
Pinedale  Field  Office.  P.O  Box  768. 
Pinedale.  Wyoming  82941.  Telephone 
(  <07}-367-53OO. 

SUPPLEMENTARY  INFORMATION:  The 
i)h)P(  live  for  closure  oi  tiie  Silver  Creek 
Ridge  area  is  to  improve  the  elk 
management  objectives  in  the  area  and 
reduce  depredation  of  stored 
agricultural  crops  on  adjoining  ranches. 
The  \VY(>*tF  have  been  working  with 
ad)oining  land  owners  to  allow 
controlled  access  onto  private  lands. 
The  adjoining  land  owners  have  agreed 
to  allow  access  onto  their  private  land 
to  hunters  only  if  the  temporary  closure 
is  placed  nn  the  BLM  lands.  The 
temporary  t:losure  will  close  most  of  the 
Silver  Creek  Ridge  area  to  all  motorized 
use.  including  over-the-snow  vehicles 
from  November  19.  2001.  through 
lanuary  31,  2002  The  WYG&F  feels  that 
motonzed  vehicle  use  can  disrupt  the 
dailv  acti\  itv  patterns  of  the  elk  thus 
limiting  the  harvest  By  restricting 
motorized  vehicle  use.  the  elk  will  move 
more  freelv  in  the  Silver  Creek  Ridge 
area,  and  remain  undisturbed  by 
motorized  vehicles  This  closure  will 
also  help  by  reducing  resource  damage 
that  IS  caused  h\  motorized  vehicle  use 
off -road 

This  temporary  use  closure  applies  to 
public  lands  in  Sublette  County, 
Wvoming,  located  approximatelv  8 
miles  east  of  Boulder.  Wvoming  The 
designation  affects  all  public  lands 
starting  at  T  32  N    R   10ft  W,  Section 
24.  E'^.  Sixth  Prim  iple  Meridian  on  the 
Silver  Creel*.  Ridge  area  Motorized 
vehicle  use  designations  apply  to  all 
motorized  vehicles  with  the  exceptions 
of  (1)  .\n\  fire,  militarv.  emergency,  or 
law  enforcement  \  ehicle  when  used  for 
emergency  purposes  or  any  combat 
support  vchu  le  w  hen  use()  for  national 
defense  purposes.  [2j  any  \  ehicle  whose 
use  is  expresslv  authorized  by  the  BLM 
under  permit,  lease,  license,  or  contract: 
and  (3)  any  government  vehicle  on 
official  business. 

.Authority  for  closure  orders  is 
provided  under  43  CFR  subpart  8364.1. 
Violations  of  this  closure  are  punishable 
h\  d  fine  not  to  exceed  Si. 000  and/or 
imprisonment  not  to  exceed  12  months. 

I>,ii.'d:  Septcmher  7.  2001. 
Fidon  I..  .Mlison,  |r 
Acting  Pinedale  Field  Manager 
IFR  Doi:  01  -L'4447  Kiled  9-28-01:  845  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-934-5700;  COC58684]  , 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
.1108,2-3  (d)  and  fb)(li.  a  petition  for 
reinstatement  of  oil  and  gas  lease, 
COC58684.  for  lands  in  ilio  Blanco  and 
Garfield  counties.  Colorado,  were  timely 
filed  and  were  accompanied  b\  all  the 
required  rentals  accruing  from  the  date 
of  termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
rnyalties  at  rates  of  Si  0  00  per  acre,  or 
fraction  thereof,  per  vear  and  16-  . 
percent,  respectively  The  lessee  has 
paid  the  required  S500  administrative 
fee  and  SI, 58  to  reimburse  the 
Department  for  the  cost  of  this  Federal 
Register  notice.  The  lessee  has  met  all 
the  requirements  for  reinstatement  of 
the  lease  as  set  out  in  Section  31  (d)  and 
(e)  of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U,S,C.  188).  and  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CQC5Hfi84  effective 
September  1.  1999.  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above 

Beverly  A.  Derrinser, 

^iipt'n  }s(ir\ ,  Land  Law  Examiner.  Oil  and 
Cos  U'csH  Maintenance 

:FR  Dor   01-24448  Fi!"d  9-28-01;  8:4.5  ani| 

8IUJNG  CODE  WIO-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l^nd  Management 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice. 


summary:  Per  Pub.  L.  97-451.  the  lessee 

timely  filed  a  petition  for  reinstat'-ment 
of  oil  and  gas  lease  MSES  49470. 
Monroe  County,  Mississippi.  The  lessee 
paid  the  required  rentals  actruing  fmm 
the  date  of  termination 

The  Bureau  of  Land  Management  ha.v 
not  issued  any  leases  affecting  the  lands 
The  lessee  paid  the  S500  administration 
fee  for  the  reinstatement  of  the  lease 
The  lessee  has  met  the  requirements  for 
reinstatement  of  the  lease  per  sec.  31  (d) 
and  (e)  of  the  Mineral  Leasing  Act  of 
1920  (30  L'S.C.  188J  We  are  proposing 
to  reinstate  the  lease.  f>ffective  the  date 
of  termination  subject  to: 


•  The  original  terms  and  conditions 
of  the  lease: 

•  The  increased  rental  of  SlO  per 
acre: 

•  The  increased  royalty  of  16% 
percent;  and 

•  The  S158  cost  of  publishing  this 
Notice, 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
V,  Doup.  (ihief,  Branch  of  L'se 
.■\uthorizatiun.  Division  of  Resources, 
Planning.  Use  and  Protection.  BLM 
Eastern  States  Office,  7450  Boston 
Boulevard,  Springfield,  Virginia  22153, 
(703)440-1541. 

Dated:  September  7.  2001. 

Ida  V.  Doup, 

Chief.  Branch  Use  of  Authorization.  Division 
of  Resources  Planning.  L'se  and  Protection. 

IFR  Doc.  01-24449  Filed  9-28-01;  8:45  ami 

BILUNG  COO€  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Ser\  ic(!. 
interior 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  OCS  Policv  Committee  of 

the  Miiit-rals  .Management  Advisory 
Board  will  mct't  at  the  Wvndham  ,San 
Diego  at  Emerald  Plaza  in  San  Diego. 
California. 

DATES:  Wednesday.  October  31 .  2001 . 
from  8:30  a.m.  to  5:00  p.m.  and 
Thursday,  November  1.  2001.  from  8:30 
a.m.  to  4:00  p,m 

ADDRESSES:  The  Wynfiham  San  Diego  at 
EmepHld  Fl.iza.  400  W(•^t  Broadwav,  San 
Diego.  California  92101-3504,  telephone 
(619)  239-45(»n 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

leryne  Brvant  at  Minerals  Management 
Service  381  Elden  Street.  Mail  Stop 
4001.  Herndon.  Virginia  20170-4187. 
She  can  be  reached  bv  telephf)ne  at 
(703)  787-1211  or  bv  electronic  mail  at 
ipryne.bryant<(imms.gov. 

SUPPLEMENTARY  INFORMATION:  The  OCS 

Polu:\  (Committee  represents  the 
collective  viewpoint  of  coastal  States, 
»'in  iriinmeiital  interests,  industrv  and 
other  parties  in\olved  with  the  (X^S 
Program  It  provides  policy  advice  to  the 
Secretarv  of  the  Interior  through  the 
Director  nf  the  MMS  (m  all  aspects  of 
leasing,  exploration,  development,  and 
protection  of  OCS  resources. 


The  Agenda  for  October  31st  Will  Cover 
the  Following  Principal  Subjects 

Status  Report.  This  presentation  will 
provide  an  update  on  the  status  of  the 
resolutions  passed  at  the  May  2001 
meeting  and  the  draft  proposed  5-Year 
Oil  and  Gas  Leasing  Program  for  2002- 
2007, 

Oil  and  Gas  Supply/Demand  Update. 
This  presentation  will  provide  an 
update  on  the  oil  and  ga^  supply/ 
demand  situation  since  May. 

National  Energy  Policy.  This 
presentation  will  address  issues  that  are 
emerging  as  the  Administration 
implements  the  national  energy  policy, 
OCS  related  legislation,  and  new  issues 
throughout  the  country. 

Hard  Minerals  Update,  This 
presentation  will  provide  an  update  on 
subcommittee  activities  and  other 
pertinent  hard  minerals  information. 

Reemergence  of  Liquefied  Natural  Gas 
(LNG).  This  presentation  will  address 
alternative  ways  of  getting  natural  gas  to 
the  consumer.  Calypso  gas  pipeline, 
reactivation  of  LNG  facilities,  etc. 

Access  for  Offshore  Energy 
Development.  This  presentation  will 
address  the  Great  Lakes  drilling 
proposal  to  lift  moratorium,  eastern/ 
western  Canadian  offshope  studies  on 
lifting  the  moratorium,  and  the  States' 
perspective  on  why  moratoria  is  in 
place. 

Alternative  Energy — Related  Uses  of 
the  OCS.  This  presentation  will  address 
alternative  energy  related  uses  of  the 
OCS  such  as  floating  LNG  facilities, 
proposed  offshore  LNG  terminals, 
offshore  wind  farms,  etc. 

The  Agenda  for  November  1st  Will 
Cover  the  Following  Principal  Subjects 

Congressional/Legislative  Update. 
This  presentation  will  provide  an 
update  on  current  congressional  issues 
related  to  the  OCS. 

MMS  Regional  Updates.  The  Regional 
Directors  will  highlight  activities  off  the 
California  and  Alaska  coasts  and  the 
Gulf  of  Mexico. 

OCS  Scientific  Committee  Update. 
This  presentation  will  provide  an 
update  on  the  activities  of  the  Scientific 
Committee.  It  will  also  highlight  the 
activities  that  are  related  to  energy 
issues/concerns,  ocean  issues,  hard 
minerals  activities,  and  any  other  topics 
that  are  relevant  to  both  Committees. 

New  Technology.  This  presentation 
will  address  the  positive  technological 
steps  that  have  been  taken  to  reduce  the 
environmental  footprint  of  oil  and  gas 
development. 

Ocean  and  Coastal  Policy  Initiatives. 
This  presentation  will  address  ocean 
and  coastal  policy,  directives,  and 
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initiatives:  the  Ocean  Commission;  the 
Coastal  Zone  Management  review:  the 
oil  in  the  sea  study:  marine  protected 
areas:  and  any  other  pertinent  topics. 

The  meeting  is  open  to  the  puhlic. 
Approximately  100  visitors  can  be 
accommodated  on  a  first-come-first- 
serv'ed  basis. 

Upon  request,  interested  parties  mav 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  October 
12.  2001.  to  feryne  Bryant  Requests  to 
make  oral  statements  should  be 
accompanied  by  a  summar\'  of  the 
statement  to  be  made.  Please  see  FOR 
FURTHER  INFORMATION  CONTACT  section 
for  address  and  telephone  number. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  MMS  in 
Hemdon.  Virginia. 

Authoritv;  Federal  .advisory  Committee 
Act.  Pub.  L,  No.  92-4(j3,  5  L'.S.C.  Appendix 
1 .  and  the  Office  of  Management  and 
Budget's  Ciri  ular  No.  .■\-6.'J,  Revised. 

Dated   September  21,  2001 
Carolita  U.  Kallaur. 

Associate  Director  for  Offshore  Minerals 

Management 

|FR  Do(  .  01-24,i02  Filed  9-28-01.  8:43  ami 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Extension  and  Amendment  of 
Concession  Contract;  Denali  National 
Park  &  Preserve,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  Notice. 


SUMMARY:  Pursuant  to  36  CFR  51  23. 
public  notice  is  hereby  given  that  the 
National  Park  Ser\'ice  proposes  to 
extend  and  amend  Cnnt  ession  Contract 
No.  DENAOOl.  with  ARAMARK  Sports 
and  Entertainment  Ser\ices.  Inc.  The 
extension  will  for  a  period  of  1  year 
from  October  1.  2001.  until  October  1. 
2002,  This  ac:tion  will  also  delete 
"lodging  accommodations"  from  the 
authorized  services,  amend  the  land  and 
building  assignment  and  require  the 
concession  to  make  an  additional  \ear  s 
contribution  to  the  concessum  (  apitai 
improvement  account, 
EFFECTIVE  DATE:  October  31    20(11 
FOR  FURTHER  INFORMATION  CONTACT;  Ni(  k 
Hardigg.  Concession  Specialist.  Uenali 
National  Park  8e  Preserve,  PO  Box  9 
Denali  Park.  AK  99755.  Telephone  4(l~ 
683-9553 

SUPPLEMENTARY  INFORMATION:  The  hotel 
(and  associated  facilities — restaurant 
cafe  and  gift  shop)  at  park  headquarters 
will  close  after  the  2001  operating 
season  and  be  demolished  or  reused  for 
other  purposes  after  October  1 .  2001    in 


,i(  (  nr(lan(  e  \\  ith  the  i-inai  hntrance 
.\red  ami  Riiad  Corridor  Development 
Concept  I'iriii  for  Denali  National  Park  & 
Preserve. 

riie  National  Park  Service  has 
ji'termined  that  the  proposed  1-year 
extension  is  necessary  in  order  to  avoid 
interruption  of  visitor  services  and  has 
taken  all  reasonable  and  appropriate 
steps  to  consider  alternatives  to  avoid 
such  interruption. 

Dated:  .August  16,  2001. 
Richard  G.  Ring, 

Associate  Director.  Park  Operations  and 
Education. 
IFR  Dor   01-24524  Filed  9-28-01:  8:45  am) 

BILLING  CODE   43-0-rO-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Extension  of  Expiring  Concession 
Contracts  Up  to  One  Year 

AGENCY;  Ndtional  Pnrk  .Service,  Interior. 

ACTION;  Puhlu  Notice,  Extension  of 
Expiring  Contession  Contracts  Up  to 
One  Year. 

SUMMARY:  PurvUdii!  t..  36  CFR  51.23, 

pvjhlu  notii  f  1'-  hereby  given  that  the 
natmnal  P.irk  Service  proposes  to 
extend  the  icisiw  ing  expiring 
I  orn  essHrn      riUdcts  for  a  penod  of  up 

ti  t  one  \'erii 


Concessioner  Iclentitication  No 


Concessioner  name 


ParV 


BRCA001    Bryce  Canyon  Natural  History  Association Bryce  Canyon  National  Part< 

CHAM001  My  Other  Squeeze  Chamizai  National  Monument 

CHAM003   Tnple    L    Rolling  Restaurant Cnamizai  National  Monument 

CHAM004  Dohut  Factory  Chamizai  National  Monument 

CHAM005  Party  Time  Ice  Cream  Chamizai  National  Monument 

CHAM006    Senor  Elote  Chamizai  National  Monument 

CHAM007    „ Coronado  Pnme  Meats  Chamizai  National  Monument 

CHAM008   Mamas  Papas  Chamizai  National  Monument 

FOUVOOI     Fort  Laramie  Histoncal  Association  Fort  Laramie  National  Histonc  Srte 

MEVE001    AramarV  Mesa  VerOe  Company  Mesa  verae  National  Park 

ZION004  Zion  Natural  History  Association Zion  National  Parv 


EFFECTIVE  DATE:  October  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service. 
Washington.  DC,  20240,  Telephone 
(202) 565-1210. 

SUPPI.EMENTARY  INFORMATION:  All  of  the 
listed  concession  authorizations  will 
expire  b\  their  terms  on  or  before 
September  30.  2001.  The  National  Park 
Service  has  determined  that  the 
proposed  short-term  extensions  are 
necessary  in  order  to  avoid  interruption 
of  visitor  services  and  has  taken  all 
reasonable  and  appropriate  steps  to 
consider  alternatives  to  avoid  such 


interruption.  These  extensions  will 
allow  the  National  Park  Ser\ice  to 
complete  and  issue  prospectuses 
leading  to  the  competitive  selection  of 
concessioners  for  new  longer-term 
concession  contracts  covering  these 
operations 

Dated:  Ma\  2   2(Wi 
Dale  Wilking. 
Aiting  Assoiiate  Director.  Park  Operations 

and  Kducation 

IFR  D(K  ,  01-24,t2:<  FiUhI  'f-2S-01;  S:43  am) 

BILUNG  CODE  4312-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  731-TA-747  (Review)] 

Fresh  Tomatoes  From  Mexico 

agency;  United  States  International 
Trade  (  ommission. 

ACTION;  hi'-titution  of  a  five-year  review 
con(  erning  the  suspended  investigation 
on  fresh  tomatoes  from  Mexico. 

SUMMARY:  The  Commission  hereby  gives 

notit  e  that  it  has  instituted  a  review 
}  ursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
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to  determine  whether  termination  of  the 
suspended  investigation  on  fresh 
tomatoes  from  Mexico  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;'  to  be  assured 
of  consideration,  the  deadline  for 
responses  is  November  20.  2001. 
Comments  on  the  adequacy  of  responses 
may  be  fded  with  the  Commission  by 
December  17,  2001.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A.  D.  E.  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  1 .  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http;// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  httpJ/dockets.usitc  gov 
eol/ public 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  1,  1996,  the  Department 
of  Commerce  suspended  an 
antidumping  duty  investigation  on 
imports  of  fresh  tomatoes  from  Mexico 
(61  FR  56618).  The  Commission  is 
conducting  a  review  to  determine 
whether  termination  of  the  suspended 
investigation  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  partv 


'  No  response  to  thi.s  rpquost  for  infonnatioii  is 
required  if  <i  currently  valid  Office  of  Management 
and  Budi^el  (OMB)  numtjer  is  not  displayed;  the 
OMB  number  .<;  3n7-(XJlfi,t  ^SITC  No  01-5-065. 
expiration  dalf  lulv  31.  2002  Public  reporting 
burden  for  the  request  is  estimale<l  to  average  7 
hours  per  response   Please  send  romments 
regarding  the  ac  c  urat.v  of  this  burden  pstimale  to 
the  Office  of  investigations,  1    .S  International  Trade 
Commission.  500  E  .Strtwt.  SW,  Washington.  EX; 
204.36 


responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commission's  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  fi\  e-vear  review,  as  defined 
b\  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Mexico. 

(3)  The  Donwstic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  For  the  purpose  of 
the  preliminary  investigation,  the 
C^ommissuin  defined  the  Domestic  Like 
Product  as  all  fresh  market  tomatoes. 
Fresh  market  tomatoes  do  not  include 
processing  tomatoes 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  For  the  purpose  of  the 
preliminary  investigation,  the 
Commission  defined  the  Domestic 
Industry  as  growers  and  packers  of  fresh 
tomatoes 

(5)  The  Order  Date  is  the  date  that  the 
investigation  was  suspended.  In  this 
review,  the  Order  Date  is  November  1, 
1996 

(6)  .An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
mert;handise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commissions  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 


Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15. 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207.  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15,  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 
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Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  November  20,  2001. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  an 
expedited  or  full  review.  The  deadline 
for  filing  such  comments  is  December 
17,  2001.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201 .6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also. 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notif\'  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
infosmation,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to  . 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  In 
Response  To  This  Notice  Of  Institution 

As  used  below,  the  term  'firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name. 


telephone  number,  fax  numbc^r,  and  E- 
mail  address  of  the  certif\'ing  nffirial 

(2)  A  statement  indicating  whethfT 
vour  firm/entity  is  a  U.S.  grower  or 
packer  of  the  Domestic:  Like  Product,  d 
U.S.  union  or  worker  group,  a  U.S. 
importer  of  the  Subject  Merchandise,  a 
foreign  producer  or  exporter  of  tho 
Subject  Merchandise,  a  U\S.  or  foreign 
trade  or  business  association,  or  another 
interested  party  (including  an 
explanation).  If  you  are  a  union/worker 
group  or  trade/business  association. 
identify  the  firms  in  which  your 
workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission 

(4)  A  statement  of  the  hkely  effects  of 
the  termination  of  the  suspended 
investigation  on  the  Domestic  industry 
in  general  and/or  your  firm/«ntity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  [19  U  S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industn.' 

(5)  A  list  of  all  known  and  currentlv 
operating  U.S.  growers  and  packers  of 
the  Domestic  Like  Product,  Identify  an\ 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4){B)ofthe  Act  (19LI.S.C. 
1677(4)(B)), 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Countrv  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1996. 

(7)  If  you  are  a  U.S.  grower  or  packer 
of  the  Domestic  Like  Product,  provide 
the  following  information  on  vour  firm's 
operations  on  that  product  during 
calendar  year  2000  (report  quantitv  data 
in  pounds  and  value  data  in  L'  S 
dollars,  fo.b.  plant).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  vour  workers  are  employed/ 
which  are  members  of  your  association 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  vour 
firm's(s'1  production; 

(b)  the  quantity  and  value  of  IS 
commercial  shipments  of  the  Domestic 
Like  Product  grown  or  packed  in  your 
U.S.  facilitv{ies);  and 


(c!  the  quantit\  and  value  of  U.S. 
internal  consumption/ company 
transfers  of  the  Domestic  Like  Product 
grown  or  packed  in  your  U.S. 
farility(ies), 

(81  If  you  are  a  U.S.  importer  or  a 
tradt'/business  association  of  U.S. 
impf)rters  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
c  alendar  year  2000  (report  quantity  data 
in  pounds  and  value  data  in  U.S. 
dollars)  If  vou  are  a  trade/business 
association.  pro\  ide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  vour  association. 

!a)  The  quantitv  and  value  (landed, 
(lut\-paid  but  nui  nu  lading 
antidumping  or  countervailing  duties) 
of  US  imports  and.  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Countr^■  accounted  for  by 
your  firmsls)  imports; 

(b)  the  quantitv  and  value  (fo.b.  U.S. 
port,  including  antidumping  and/or 
counter\-ailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  import (^d  from  the  Subject 
( lountrs .  and 

(c)  the  quantit\  and  value  (fo.b.  U.S. 
port,  including  antidumping  and/or 
counter\ailing  duties)  of  U.S.  internal 

( iin^umption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country 

(9)  If  vou  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
produt  ers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
vour  firm's(s')  operations  on  that 
product  during  calendar  year  2000 
(report  quantity  data  in  pounds  and 
value  data  in  L'  S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  whu  h  are  members  of  your 
association 

(a)  Production  iqudntitN;  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
vour  firm  s(s')  production;  and 

(b)  the  quantitv  and  value  of  your 
firms(s')  exports  to  the  United  States  of 
Suhjet !  Men  h.^ndiM>  .uid.  if  known,  an 
estimate  of  the  pen  eiit.tge  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identih  significant  changes,  if 
anv,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
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occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country'  since  the  Order 
Date,  and  significant  changes,  if  dn\ . 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time  SuppK 
conditions  to  consider  include 
technology;  production  methods: 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use.  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abrriad) 
Demand  conditions  to  consider  include 
end  uses  and  applications:  the  e.xistence 
and  availability  of  substitute  products: 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  th>' 
United  States.  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  IndustrA,';  if  you  disagree 
with  either  or  both  of  these  definitions. 
please  explain  why  and  provide 
alternative  definitions 

.\uthority:  This  review  is  being  conducted 
under  authority  uf  title  VII  of  the  Tariff  ,\cl 
of  1<}30:  this  notice  is  published  pursuant  to 
section  207  Bl  of  the  Commissions  rules. 

Issued:  September  25.  2001. 

By  order  of  the  Commission. 

Donna  R.  Koehnke,  i 

Serrftan 

|FR  Dot   01-24509  Filed  '♦-JH-01:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulation  and 
Order  Modifying  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  25.  2U01,  a 
proposed  Stipulation  and  Order 
Modifying  Partial  Oonsent  Decree 
("Stipulation")  in  i'nitfd  Stcitps  v 
Aerojet-General  Corp  .  et  al ,  r.ivil 
Action  Nos  CI\'S-86-0063-EIC;  and 
CIVS-86-0()64-EIG.  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  California 

In  this  action  originally  brought  in 
1986  the  United  States  sought  recoverv 
under  both  Sections  106  and  107  of 
CERCL\.  42  use.  §§9606  and  9607. 
for  cost  recovery  and  injunctive  relief 


relating  to  the  Aerojet  Superfund  Site 
(the    Site")  located  near  Sacram.ento. 
California,  The  State  of  California  is  co- 
plaintiff  in  this  action.  A  Partial  Consent 
Decree  was  fntered  in  1989  that 
resolved  past  costs  and  provided  that 
Aerojet  would  perform  the  remedial 
investigation/feasibility  study  at  the 
Site.  The  Stipulation  will  (1)  speed  up 
the  pace  of  cleanup  by  dividing  the  Site 
into  operable  units:  and  (2)  remove 
certain  areas  from  the  ambit  of  the 
Partial  Ojnsenf  Decree  and  clarify  that 
E^PA  does  not  consider  these  areas  to  be 
part  of  the  Site,  while  retaining 
contaminated  groundwater  and 
associated  contaminated  media  as  part 
of  the  Site  and  subject  to  the  Partial 
Consent  Decree 

The  Department  of  Justice  and  the 
State  of  (California  will  receive  for  a 
period  f)f  thirty  (30)  days  from  the  date 
of  this  publication  comments  relating  to 
the  Stipulation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  P.O.  Box  7611.  U.S. 
Department  of  lustice.  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  v.  Aerojet-General  Corp..  et  al., 
D.I.  Ref.  No  90-7-1-74.  Send 
comments  simultaneously  to  Alex 
MacDonald.  Central  Valley  Regional 
Water  Qualitv  Control  Board.  3443 
Routier  Road.  Sacramento.  California 
94822. 

The  Stipulation  mav  be  examined  at 
the  Office  of  the  United  States  Attorney, 
501  1  Street,  Suite  10-100.  Sacramento, 
California.  95814  and  at  U.S.  EPA 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  California.  94105,  A  copy  of 
the  Stipulation  mav  also  be  obtained  by 
mail  from  the  Consent  Decree  Librarv. 
P.O.  Box  7611.  U.S.  Defiartment  of 
lustice,  Washington,  DC:  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  S32.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Librarv'.  In 
requesting  a  copy  exclusive  of  exhibits, 
please  enclose  a  check  in  the  amount  of 
S17,50  (25  cents  per  page  reproduction 
cost)  payable  to  tht-  f  Consent  Decree 
Library 

Ellen  Mahan, 

Assistant  Chief,  Environmental  Enforcfmcnl 
Section.  Environment  and  .\iituml  Rfsourres 
Environment  and  Matural  H<--<iunHs  Division. 
(FR  Dot;.  01-24492  Filed  »-2«-(n:  845  anil 

BILLING  C006  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Vafadari,  et  al..  No.  96- 
143  PHX  EHC  (D.  Ariz.)  was  lodged  on 
September  7.  2001.  with  the  United 
States  District  Court  for  the  District  of 
Arizona.  The  consent  decree  settles 
claims  under  Sections  104.  107  and  113 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9604.  9607 
and  9613.  for  past  and  future  response 
costs  incurred  emd  to  be  incurred  in 
connection  with  the  DCE  Circuits  Site 
("DCE  Site"),  a  subsite  of  the  Indian 
Bend  Wash  Superfund  NPL  Site  (the 
"Indian  Bend  Wash  site"  or  the  "IBW 
site"),  on  the  eastern  and  southern 
borders  of  Phoenix,  Arizona.  The 
consent  decree  will  also  resolve  the 
United  States  claims  pursuant  to 
Section  3304  and  3306  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990, 
28  U.S.C.  3304  and  3306  with  regard  to 
certain  allegedly  fraudulent 
conveyances  of  real  property. 

In  r998,  the  United  States  and 
Defendants  entered  into  a  Consent 
Decree  providing  that  Defendants  Rudi 
Vafadari  (individually  and  as  trustee  of 
the  Vafco  Trust),  Vafoc  Trust,  Arden 
Properties,  Inc..  Sohrab  and  Parvin 
Najmi  would  pay  $328,500  to  the 
United  States  in  installments.  Mr. 
Vafadari  was  ako  to  pay  a  civil  penalty 
of  SIO.OOO.  On  September  28.  1998. 
National  Mortgage  Co..  a  nonparty,  sued 
Settling  Defendants  Arden  Properties, 
Inc.  and  Vafadai  in  Arizona  Superior 
Court  to  foreclose  on  a  mortgage  on  the 
Site.  See  National  Mortgage  Co.  v. 
Vafadari.  et  al..  No.  CV98-17608  (Az. 
Sup.  Ct.  filed  Sept.  28.  1998.).  On 
September  29,  1998m  Arden  Properties, 
Inc.  filed  a  petition  for  bankruptcy 
under  Chapter  11  of  the  Bankruptcy 
Code.  See  In  re  Arden  Properties.  Inc.. 
No.  98-12312-PHX-RGM  (Bankr.  D. 
Ariz.).  Pursuant  to  Arden  Properties. 
Inc.s  plan  of  reorganization.  Arden  was 
to  pay  National  Mortgage  5480,000  in 
installments  over  fifteen  years  and  the 
United  States  the  original  Consent 
Decree  amount  of  5338,500  in 
installments  over  eight  years.  Due  to 
Arden  Properties'  bankruptcy  and  the 
automatic  stay,  the  United  States  never 
sought  entry  of  the  first  decree. 

Tne  proposed  consent  decree  replaces 
the  previously  lodged  decree.  As  part  of 
the  settlement.  National  Mortgage  has 
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dismissed  its  bankruptcy  appeal,  and 
the  plan  of  reorganization  has  become 
final.  Thus,  the  United  States  will 
receive  the  original  settlement  amount 
under  the  plan  of  reorganization.  In 
addition,  however,  the  United  States 
will  also  receive  an  additional  $15,000 
over  four  years  from  all  defendants 
(other  than  Arden  Properties)  without 
interest.  Moreover,  Mr.  Vafadari  will 
pay  an  additional  $5,000  to  settle  the 
civil  penalty  claims  against  him. 
The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environmental  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v. 
Vafadari.  et  ai.  DOJ  Ref.#  90-11-2- 
413C. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Arizona, 
Room  4000,  230  First  Avenue,  Phoenix, 
Arizona  and  the  Region  9  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Consent  Decree  Library.  P.O. 
Box  7611,  Washington,  D.C.  20044- 
7611.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $5.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
!FR  Doc.  01-24491  Filed  9-28-01:  8;45  am] 

BtLUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTK>N:  Notice  of  Information  Collection 
Under  Review;  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Violent  Criminal  Apprehension 
Program  (VICAP)  Crime  Andysis 
Report. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  formation 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  approval  in  accordance  with 
the  procedures  of  the  Papenvork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
luly  25.  2001.  Volume  65.  number  14.^ 
page  38742. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  31,  2001  This 
process  is  conducted  in  accordance  with 
5  CFR  1320,10.  Written  comments  and, 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget. 
Office  of  Information  and  Regulators- 
Affairs,  Attention  Department  of  lustice 
Desk  Officer,  Washington.  DC  20503, 
Comments  may  also  be  submitted  to  Mr 
Robert  B.  Briggs,  Department  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  1331  Pennsylvania  Avenue. 
Northwest.  Suite  1220,  Washington.  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Overview  of  this  information 

collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired 

(2)  Title  of  the  Form/Collection: 
Violent  Criminal  Apprehension  Program 
(VICAP)  Crime  Analysis  Report 


(3)  Agency  form  nunil)t'r  if  ,uu    .nni 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
rollection:  FD-6"fi   Department  <  f 
lustice.  Fetieral  Burcjii  i  t  hi-, ''^Lkation. 
Violent  Criminril  .^^l prehension  Program 
Unit. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstrac  t  Frimarv  State.  Local,  or  Tribal 
(iovernment   Brief  Abstract:  Collects 
data  at  crime  scenes  (e.g..  unsolved 
murders)  for  analysis  by  VICAP  staff  of 
the  FBI  Ldw  enforcement  agencies 
reporting  similar  pattern  crimes  will  be 
provided  information  to  initiate  a 

( oordinated  multi-agency  investigation 
to  expedite  identification  and 
apprehension  of  violent  criminal 
offenders  (eg  .  serial  murderers), 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondents  at  an 
average  of  one  hour  per  response 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours!  associated  with 
the  coUecuon:  lU.OOO  total  burden  hours 

annually 

If  additional  information  is  required 
contact.  Robert  B  Bnggs  Department 
Clearance  Officer  Information 
Management  and  SecuritN  .Staff.  lustice 
Management  Division.  I'nited  States 
Department  of  lustice,  1331 
Pennsylvania  Avenue  Northwest, 
Washington.  DC  20503 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged 

Dated   September  25.  2001, 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  lustice. 

IFRDoc    01-2446^  Filed  9-28-01;  8:45  am] 
BILUNG  COOC  M1(M12-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Coliection 
Activities:  Proposed  Coliection; 
Comment  Request 

ACTK)N:  Notice  of  Information  Collection 
Under  Review ;  (Extension  of  a  currently 
approved  collection)  Nomination  for 
Young  American  Medal  for  Bravery. 

The  Department  of  Justice,  Office  of 

Justice  Programs  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 

with  the  Paperwork  Ri'dui  t:iin  Act  of 
my5  This  propo'-efi  liifnr iii.ition 
collection  IS  publi-hrd  ^     .Irain 
c  omments  from  th»  [n.liin  .uid  affected 
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agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  davs"  until 
November  .30.  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copv  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley,  202-616-3558,  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice.  810  7th  Street. 
NIV.  Washington,  DC  20531 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(31  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  collect; 
and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

Overview  of  this  information 

(1)  Type  of  information  colhrtion 
Extension  of  a  current Iv  approved 
collection 

(2J  The  tith  nf  the  tonn  collection: 
Nomination  for  Young  American  Medal 
for  Bravery 

(3)  The  agency  form  number,  ifanv. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  1673  1.  Office  of 
Justice  Programs.  United  States 
Department  of  Justice 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract 

Primary:  Federal  Government.  State. 
Local  or  Tribal 

Other:  Individuals  or  households: 
Not-for-profit  institutions. 

42  U.S.C   1921  ef  seq.  authorizes  thn 
Department  of  Justice  to  collect 
information  from  state  governors,  chief 
executives  of  the  US  territories,  and 
the  mayor  of  the  District  of  Columbia  to 
implement  the  Young  .American  Medals 
Program. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  60  annual 
burden  hours 

If  additional  informatujn  is  required 
contract:  Mrs.  Brenda  E  Over.  Deputv 
Clearance  Officer.  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  1600. 
Patrick  Henrv  Building,  601  D  Street 
NW.  Washington.  DC  20530. 

natp.i    .'^►.ptember  25.  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice 

(FR  Dor  01-24468  Filed  9-28-01.  845  ainj 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  (extension  of  a  currently 
approved  collection)  Nomination  for 
Young  American  Medal  for  Service. 


The  Department  of  Justice,  Office  of 
Justice  Programs  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
lyy.T  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days  '  until 
November  30.  2001 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  colle<;tion 
in.itrument  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley,  202-616-3558,  Office  of 
Budget  and  Management  .Services, 
Office  of  Justice  Programs.  U.S. 
Department  of  Justice,  810  7th  Street, 
NW..  Washington.  DC  20531. 

Written  comments  and  suggestions 
from  the  publi(  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  f(jll(ivving  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  thf  prf)per  performance  of  the 


function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologies  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Nomination  for  Young  American  Medal 
for  Service.   ' 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  1673/2,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  Local  or  Tribal.  Other:  Individuals 
or  households:  Not-for-profit 
institutions. 

42  U.S.C.  1921  ef  seq.  authorizes  the 
Department  of  Justice  to  collect 
information  from  state  governors,  chief 
executives  of  the  U.S.  territories,  and 
the  mayor  of  the  District  of  Columbia  to 
implement  the  Young  American  Medals 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  60  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  National  Place, 
601  D  Street,  NW,  Washington,  DC. 
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Dated:  September  25,  2001. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
IFR  Doc.  01-244h9  Filed  9-28-01;  8:4.5  ami 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Solicitor;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request;  Equal  Access  to  Justice  Act 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3505(c)(2)(A)l.  The 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently  the 
Office  of  the  Solicitor  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
request  (ICR)  for  applications  to  obtain 
awards  in  administrative  proceedings 
subject  to  the  Equal  Access  to  Justice 
Act. 

DATES:  Written  comments  must  be 
submitted  by  November  30,  2001. 
ADDRESSES:  Comments  are  to  be 
submitted  to  Department  of  Labor/The 
Office  of  Solicitor  Attn:  Peter  Galvin, 
200  Constitution  Avenue,  N.W.  (Room 
N-2428)  Washington  D.C.  20210). 
Written  comments  limited  to  10  pages 
or  fewer  may  be  transmitted  by 
facsimile  to  (202)  693-5539. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Peter  Galvin,  The  Office  of 
Solicitor,  telephone  (202)  693-5514  or 
Darrin  King  at  (202)  693-4129.  Copies  of 
the  referenced  information  collection 
request  are  available  in  room  N-1301, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  A  copy  of  the 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  at  (202)  693-4129  or  E-mail: 
King_Danin@doI.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Equal  Acces.s  to  lustice  ,^ct 
provides  for  the  award  of  fees  and 
expenses  to  certain  parties  involved  in 
administrative  proceedings  with  the 
United  States,  The  statute  requires,  at  5 
U.S.C,  sec  504(a)(2).  that  a  party 
seeking  an  award  of  fees  and  other 
expenses  in  a  covered  administrative 
proceeding  must  submit  to  the  agenrv 
"an  application  which  shows  that  tiie 
party  is  the  prevailing  party  and  is 
eligible  to  receive  an  award"  under  the 
Act.  The  Department  of  Labor  s 
regulations  implementing  the  Equal 
Access  to  Justice  Act  contain  a  subpart 
which  specifies  the  contents  of 
applications  for  an  award.  29  CFR  Part 
16. Subpart  B 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

QI.  Current  Action 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
paperwork  requirements  for  the 
contents  of  applications  for  an  award 
under  the  Equal  Access  to  Justice  Act, 
Type  of  Review:  Extension 
Agencv'  Office  of  the  Solicitor 
Ti(7e,- Equal  Access  to  Justice  Act, 
OMB  Number  1225-0013 
Affected  Public:  Individuals  or 
household;  Business  or  other  for-profit. 
Not-for-profit  institutions;  Federal 
Government;  State.  Local  or  Tnbal 
Government, 

Number  of  Respondents  10. 
Frequency:  On  occasion,. 
Total  Responses:  10 


Average  Time  per  Response:  5  hours. 

Estimated  Total  Burden  Hours:  50 
hours. 

Total  annualized  capital/startup 
costs:  SO. 

Total  Annualized  costs  (operation 
and  maintenance!:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  may 
be  included  in  the  request  for  OMB 
approval  of  the  final  information 
collection  request.  The  comments  will 
become  a  matter  of  public  record. 

Dated:  September  26.  2001, 
Robert  A.  Shapiro, 

Associate  Solicitor  for  Legislation  and  Legal 

Counsel. 

'PR  Dof   01-24516  Filed  9-28-01;  8:45  am) 

BtLUNG  CODE  «1(^23-P 


DEPARTMENT  OF  LABOR 

Penison  and  Welfare  Benefits 
Administration 

Working  Group  on  Increasing  Pension 
Coverage,  Participation  and  Savings 
Advisory  Council  on  Employee  We^are 
and  Pension  Ber>efit8  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  ,n 
set:tion  512  of  the  Emplovee  Retirement 
Income  Security  Ad  of  1974  (ERLSA,.  29 
use  1 142,  the  Working  Group 
assigned  bv  the  Advisors  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  the  issue  of  increasing 
pension  coverage  participation  and 
savings  will  hold  an  open  publn 
meeting,  via  teleconference  on  Mimday, 
October  15,  2001,  in  the  conference 
room  in  Suite  N-5677.  US  Department 
of  Labor  Building,  Second  and 
Constitution  Avenue,  NW    Washington. 
DC  20210 

The  purpose  (jf  the  open  meeting, 
which  will  run  frum  1 1  (Mi  a  m.  to 
approximately  1  -W  p  m  ,  is  for  Working 
Group  members  to  discuss  their  findings 
and/or  recommendations  concerning  the 
factors  which  either  encourage  or 
inhibit  the  growth  of  pension  plan 
coverage  and.  ultimately,  retirement 
security. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  sending  20  copies  on  or 
before  October  7.  2001,  to  Sharon 
Morrissey.  Executive  Secretan-,  ERISA 
Advisory  Council,  US  Department  of 
Labor,  Room  N-5h'~   2ii(i  (  (institution 
Avenue.  NW,.  WasniiiKtnu.  UC  20210. 
Individuals  or  representatives  of 
organization.--  wi^hiiu:  ti   address  the 
Working  Gnui}  vtii'ii.i;  inrward  their 
request  to  the  Executive  Secretary  or 
telephone  (202^  219-8753.  Oral 
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presentations  will  ho  limitpd  tn  20 
minutes,  but  an  extended  statement  mav 
be  submitted  for  the  record.  Individuals 
with  disabihties.  who  need  special 
accommodations,  should  contact  Sharon 
Morrisey  by  October  7,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  rec:ord 
without  testih'ing.  Twenty  (20J  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretar\'  of  the  Advisory 
Council  at  the  above  address  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  nr 
before  October  T 

Signed  at  Washington.  DC  this  24th  day  of 
Septembfr  2001, 

Ann  L.  Combs,  | 

Assistant  Sf(  n'tary.  Punsion  and  Welfarr 
Bf'riffits  Administration. 
IFR  Doc  01-244.58  Filed  9-28-01:  8:45  am] 

BILLING  COOe  4510-29-M  I 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Planning  for 
Retirement,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authoritv  contained  in 
Section  .512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  2^ 
U.S.C.  1142,  a  public  meeting,  via 
teleconference,  will  be  held  Mnnda\ 
October  15,  2001 ,  of  the  Advisorv 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  Working  Group 
assigned  to  studv  planning  for 
retirement 

The  session  will  take  place  in  the 
conference  room  in  Suite  N-5677.  U.S. 
Department  of  Labor  Building.  Second 
and  Constitution  Avenue,  .\'W,, 
Washington.  DC  20210.  The  purpose  of 
the  open  meeting,  which  will  run  from 
2  p.m.  to  approximately  4  p  m  .  is  ff)r 
working  group  members  to  discuss 
findings  and/or  recommendations  on 
ways  in  which  individuals  can  be 
encouraged  to  better  plan  for  retirement 

Members  of  the  puolic  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  b\-  submitting  20  copies  on  or 
before  October  7,  2001,  to  Sharon 
Morrissey,  Executive  Secretarv.  ERIS.\ 
Advisory  Oiuncil.  US  Department  ot 
Labor,  Room  \-5677.  200  Constitution 
Avenue.  N'W  .  Washingttm.  DC  20210 
Individuals. or  representatives  rif 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretar\  or 
telephone  (202)  219-8753.  Oral 


presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
fie  submitted  for  the  record   Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  7.  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  7. 

Signed  at  Washington,  DC.  this  24th  day  of 
St!ptpmber2001. 
Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
IFR  Dw:.  01-244.59  Filed  9-28-01,  84.5  ami 

BILLING  CODE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Challenges  to  the 
Employment-Based  Healthcare  System 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
use.  1142.  a  publi{  meeting,  via 
teleconference,  will  be  held  Tuesday, 
Octoberie.  2001,  of  the  Advisory 
Council  on  Emplo\ee  Welfare  and 
Pension  Beneiit  Plans  Working  Group 
assigned  to  study  challenges  to  the 
employment-based  healthcare  system. 

The  session  will  take  place  in  the 
conference  room  in  Suite  N-5677.  U.S. 
Department  of  Labor  Building.  Second 
and  Constitution  Avenue.  N'W. 
Washington.  D  C   20210.  The  purpose  of 
the  optui  meeting,  which  will  run  from 
11:00  a.m.  to  approximately  1:30  p.m.. 
is  for  working  group  members  to  discuss 
their  findings  and  or  rec(jmmendations 
on  thf  weaknesses,  strengths  and 
alternatives  to  employer-based  health 
benefits. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  bv  submitting  20  copies  on  or 
before  (Jctober  7,  2001,  to  Sharon 
Morrisey,  Executive  Secretary,  ERISA 
.-\dvisnry  Council,  US.  [Department  of 
Labor.  Room  N-5677.  200  Constitution 
Avenue,  NW,  Washington,  D,C,  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 


request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  mav 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrisey  by  October  7.  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  mav  also 
submit  statements  for  the  record 
without  testif\'ing.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisorv' 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  7. 

Signed  at  Washington.  DC  this  24th  day  ot 
September  2001. 

Ann  L,  Combs, 

Pension  and  Welfare  Henetits  Administration. 
IFR  Doc.  01-24460  Filed  ct-28-()l:  8:45  ami 
BILLING  CODE  4510-29-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisorv'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

\'ame:  Advisory  Committee  for 
Computer  and  Information  Science  and 
Engineering  (1115). 

Date/Time:  October  18.  2001:  8:30 
a.m.  to  5:00  p.m.  October  19.  2001:  8:30 
a.m.  to  2:00  p.m. 

Place:  The  Rebecca  Crown  Center.  633 
Clark  Street  (Hardin  Hall).  Northwestern 
University,  Evanston,  IL  60208. 

Type  of  Meeting:  Open. 

Contact  Person:  Gwen  Barber-Blount, 
Office  of  the  Assistant  Director, 
Directorate  for  Computer  and 
Information  Science  and  Engineering. 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Suite  1105.  Arlington.  VA 
22230  Telephone:  (703)  292-8900. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on 
the  impact  of  its  policies,  programs  and 
activities  on  the  CISE  community;  to 
provide  advice  to  the  Acting  Assistant 
Director/CISE  on  issues  related  to  long 
range  planning,  and  to  form  ad  hoc 
subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Day  1 — Discussion  of 
Information  Technology  Research  and 
CISE  Budget.  Day  2 — Report  from  the 
Acting  Assistant  Director  and  complete 
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writing  assignments  on 
recommendations  to  the  Director  and 
Assistant  Director. 

Dated:  September  2.5.  2001. 
Susanne  Bolton, 

Committt'v  Management  Officer. 

IFR  Doc.  01-24463  Filed  9-28-01;  845  ,tmi 

BILUNG  CODE  7555-61 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-334  and  50-412] 

Pennsylvania  Power  Company,  Ohio 
Edison  Company,  The  Cleveland 
Electric  Illuminating  Company,  The 
Toledo  Edison  Company,  FirstEnergy 
Nuclear  Operating  Company;  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulator*- 
Commission  (Commission)  has  issued 
Amendment  Nos.  243  and  122  to 
Facility  Operating  License  Nos.  DPR-66 
and  NPF-73,  respectively,  issued  to 
FirstEnergy  Nuclear  Operating 
Company,  et.  al.,  (the  licensee),  which 
revised  the  Technical  Specifications 
(TSs)  and  Operating  Licenses  for 
operation  of  the  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2  (BVTS-1  and 
2)  located  in  Shippingport, 
Pennsylvania.  The  amendment  is 
effective  as  of  the  date  of  issuance 

The  amendment  modified  the  TSs  and 
OLs  to  reflect  an  increased  maximum 
steady-state  core  power  level  from  2652 
megawatts  thermal  (MWt)  to  2689  MWt. 
an  increase  of  approximately  1.4 
percent.  These  increases  are  facilitated 
by  the  utilization  of  the  Caldon  Leading 
Edge  Flowmeter  for  feedwater  flow 
measurements. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  1,  which  are  set  forth  in 
the  license  amendment.  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
June  19.  2001  (66  FR  32963).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  portion  of  the  action  related  to  the 
power  uprate  and  has  determined  not  to 


prepare  an  environmental  impart 
statement  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  iinl 
have  a  significant  effect  on  the  quality 
of  the  human  environmt^nt  (fiB  FR 
47699). 

For  further  details  with  respect  to  the 
action,  see  (1)  The  application  for 
amendment  dated  Ianuar>'  18,  2U01 
(Agencywide  Documents  Access  and 
Management  System  lADAMSj 
Accession  No.  ML010230096),  as 
supplemented  by  letters  dated  February 
20  (ADAMS  Accession  No 
ML010540305).  April  12  (ADAMS 
Accession  No.  ML011130105),  May  7 
(ADAMS  Accession  No.  MLOl  1340075) 
May  18  (ADAMS  Accession  No 
MLOl  1440046).  lune  9  (3  letters) 
(ADAMS  Accession  Nos  MLOl  1640192, 
ML011640189.  and  ML011640086).  )une 
26  (ADAMS  Accessfon  No 
MLOl  1840215).  June  29  (ADAMS 
Accession  No,  MLOl  1870434).  August 
21,  (ADAMS  Accession  No 
ML012400228),  and  September  5.  2001 
(ADAMS  Accession  No  MLOl 2550393), 
(2)  Amendment  Nos.  243  and  122  to 
License  Nos.  DPR-66  and  NPF-73. 
respectively,  (3)  the  Commissions 
related  Safety  Evaluation,  and  (4)  the 
Commissions  Environmental 
Assessment.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Ro(  kville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronicalh  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http  /' 
^^^vw.^^c.gov/\RC/ADAMS/lndex  h  tml 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209.  or  301-415-4737,  or  by  e- 
mail  at  pdr%nrc.gov. 

Dated  at  Rockville  Maryland,  this  24th  day 
of  Sepitember  2001 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  |.  Burkharl. 
Project  Manager.  Section  I .  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Suclear  firactor 
Regulation 
IFR  Doc.  01-24496  Filed  9-28-01;  8:45  am] 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44846:  File  No  4-^30] 

Order  Extending  the  Deadline  for  the 
American  Stock  Exchange  LLC.  the 
Boston  Stock  Exchange.  Inc  .  the 
Chicago  Board  Options  Exchange, 
Inc..  the  Chicago  Stock  Exchange,  tnc  . 
the  Cincinnati  Stock  Exchange,  the 
International  Securities  Exchange. 
LLC.  the  National  Association  of 
Securities  Dealers.  Inc..  the  New  York 
Stock  Exchange.  Inc..  the  Pacific 
Exchange,  Inc..  and  the  Philadelphia 
Stock  Exchange.  Inc.  to  Submit  Rule 
Filings  Concerning  the  Implementation 
of  Decimal  Pricing  in  Equity  Securities 
and  Options  Pursuant  to  Section 
11A(aK3XB)  of  the  Securities 
Exchange  Act  of  1934 

September  25,  2001. 

Notice  is  hereby  given  that,  pursuant 
to  Section  1 1  A(a)'(3)(B)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
,\rt   ).'  the  Securities  and  Exchange 
Commission  (Commission")  modifies 
its  May  22,  2001  Order  ^  to  the 
American  Stock  Exchange  LLC,  the 
Boston  Stock  Exchange,  Inc..  the 
Chicago  Board  Options  Exchange,  hjc, 
the  Chicago  Stock  Exchange.  Inc..  the 
Cincinnati  Stock  Exchange,  the 
inti'rnalional  Securities  Exchange.  LLC. 
the  National  .Association  of  Securities 
Dealers.  Inc..  the  New  York  Stock 
Fxf  hange.  Inc     the  Pacific  Exchange. 
ln(  ,  and  the  Philadelphia  Stock 
Exchange.  Inc.  (collectively  the 

Participants")  to  extend  th'^  deadline 
set  forth  in  the  Mav  22,  2001  ( )rdiT  that 
requires  th^  FartH  ipaiits  ti-  submit  rule 
filings  to  establish  the  minimum  pnce 
variation  !    MPV")  in  each  market  for 
quoting  equit\  serurities  and  options  by 
November  S,  2001 

The  ( .nmmission's  May  22.  2001 
Order  amended  a  prior  June  8,  2000 
Order  '  thai  had  established  the 
framework  for  the  Part ui pants  to 
convert  their  quotation  prices  in  equity 
securities  and  options  from  fractions  to 
de{  imals  The  May  22,  2001  Order 
extended  the  deadline  for  the 
Participants  to  submit  studies  regarding 


'  Section  1 1  A(a)(3KB)  authorizes  the  Commission. 
in  furtherance  of  its  slalutory  directive  to  facilitate 
the  establishment  of  a  national  market  system,  by 
rule  or  order,  "to  authonze  or  require  self- 
regulalon,'  organizations  to  act  >ointlv  with  respect 
to  matters  as  to  which  they  share  authority  under 
jthe  ActI  in  planning,  developing,  operating  or 
regulating  a  national  market  system  (or  a  subsystem 
thereof)  or  one  or  more  fatilides  thereof  "  15  l.'.S  C 
78k-l(a)(3)(B). 

'  Securities  Act  Release  No.  44336  (May  2Z. 
2001).  66  FR  29368  (May  30.  2001). 

'Securities  Act  Release  No  42914  (June  8.  2001). 
65  FR  38010  (June  19.  2000). 
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the  impact  of  decimal  pricing  on 
systems  capacity,  liquidity  and  trading 
behavior,  including  an  analysis  of 
whether  there  should  be  a  uniform  price 
increment  for  securities,  from  lune  8. 
2001  to  September  10.  2001   The  Order 
also  extended  the  deadline  for  the 
Participants  to  submit  the  rule  filings 
that  would  individuallv  establish  an 
MPV  for  each  market  from  Julv  4.  2001 
to  November  5.  2001 

In  view  of  the  market  disruption 
caused  by  the  attacks  of  September  11, 
2001,  the  Commission  believes  that  it  is 
necessary  and  appropriate  to  extend  the 
deadline  set  forth  in  the  May  22.  20t)l 
Order  for  the  Participants  to  submit 
their  rule  filings  The  Commission 
believes  that  such  an  extension  is 
necessar\-  to  give  the  Participants 
adequate  time  to  thoroughly  analyze  the 
important  investor  protection  and 
market  integrity  issues  that  need  to  be 
addressed  in  order  to  preserve  the 
benefits  of  decimalization. 

Therefore,  It  Is  Ordered,  pursuant  to 
Section  llA(a)(3)(B)  of  the  Exchange 
Act.*  that  the  Participants  shall  submit 
their  rule  filings  pursuant  to  Section 
19(b)(2)  of  the  Exchange  Act  no  later 
than  January  14.  2002.  All  other  aspects 
of  the  Commission's  Orders  of  May  22, 
2001  and  June  8.  2000  remain  in  effect 
until  otherwise  ordered  by  the 
Commission 

By  the  Clommission 
.Margaret  H.  .McFarland. 

Deputy  Serretan' 

iFR  Doc    01-24471  Fiied  9-28-01;  8:45  am] 

BILUNG  COOe  M10-01-P 


SECURrHES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25172:812-12290] 


iShares,  inc.  at  al. 
Application 


Notice  of 


September  25   2001 
AGENCY:  Securities  and  Exchange 
Commission  (  "Commission") 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
2(a)(,32).  5(a)(1).  22(d),  and  22(e)  of  the 
Act  and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  .Act 
for  an  exemption  from  sections  17(a)(1) 
and  |a)(2)  of  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 

request  an  order  that  would  permit  an 
open-end  management  investment 


4  1SU.S.C.78K-l(al|3|(BI 


company,  whose  portfolios  will  consist 
of  the  component  securities  of  certain 
equity  securities  indices,  to  issue  shares 
of  limited  redeemability:  permit 
secondary  market  transactions  in  the 
shares  of  the  pcjrtfcjlios  at  negotiated 
prices  on  a  national  securities  exchange, 
as  defined  in  section  2(a){26)  of  the  Act 
(a  "Listing  Exchange");  permit  certain 
affiliated  persons  of  the  portfolios  to 
deposit  securities  into,  and  receive 
securities  from,  the  portfolios  in 
connection  with  the  purchase  and 
redemption  of  aggregations  of  the 
portfolios'  shares;  and  permit  the 
portfolios  to  pay  redemption  proceeds 
more  than  seven  days  after  the  tender  of 
shares  of  the  portfolios  for  redemption 
under  certain  circumstances. 

Applicants:  Barclays  Global  Fund 
Advisors  (the  ".Adviser  ").  iShares.  Inc. 
(the  "Company")  and  SEl  Investments 
Distribution  Company  ("Distributor"). 

Filini^  Dates  The  application  was 
filed  on  October  4.  2000.  .Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

fleonng  or  Sotification  of  Hearing:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission  s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  he  received  by  the  Commission 
by  5:30  p.m.  on  October  17.  2001  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawvers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary- 

ADDRESSES:  Secretarv.  Commission.  450 
5th  Street,  NW.  Washington.  DC  20549- 
0609   iShares.  Inc..  400  Bellevue 
Parkway.  Wilmington.  DE  19809,  attn: 
John  Fal(  (1.  .Assistant  Secretary;  Barclays 
Global  Fund  Advisors,  c/o  [oanne  T. 
Medero,  Esq.,  Barclays  Global  Investors, 
45  Fremont  Street.  San  Francisco,  CA 
94105;  and  SEI  Investment  Distribution 
Corr^anv,  One  Freedom  Valley  Drive, 
Oaks.  PA  19456.  Attn:  William  E. 
Zittelli.  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Marilyn  Mann.  Senior  Counsel,  at  (202) 
942-0582.  or  Mary  Kay  Freeh,  Branch 
Chief,  dt  (202)  442-0579  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  Is  .^  summary  of  the 
applicatiiin  The  complete  application 


may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Company  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  is 
incorporated  under  the  laws  of  the  Slate 
of  Mary'land.  The  Company  is  organized 
as  a  series  fund  with  multiple  series.' 
The  Company  intends  to  offer  seven 
new  series  of  shares  (each,  an  "Index 
Fund").  The  Adviser,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  will  serve  as 
investment  adviser  for  each  Index  Fund. 
The  Distributor,  a  broker-dealer 
unaffiliated  with  the  Adviser  and 
registered  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act  "), 
will  serve  as  the  principal  underwriter 
and  distributor  of  each  Index  Fund's 
shares. 

2.  Each  Index  Fund  will  invest  in  a 
portfolio  of  securities  ("Portfolio 
Securities")  generally  consisting  of  the 
component  securities  of  a  specified 
equity  securities  index  (each,  an 
"Underlying  Index"). ^  In  the  future, 
applicants  may  offer  additional  series  of 
the  Company  ("Future  Index  Funds  ") 
based  on  other  equity  securities  indices. 
Any  Future  Index  Fund  will  (a)  be 
advised  by  the  Adviser  or  an  entity 
controlled  by  or  under  common  control 
with  the  Adviser  and  (b)  comply  with 
the  terms  and  conditions  of  the  order 


■  The  Company  ciirrentls'  ha.s  28  serie?;  operating 
under  the  terms  of  two  prior  orders.  .S>e  Foreign 
Fund.  Investment  (Company  Art  Release  Nos.  21737 
(Feb  6.  19961  (notice)  and  21801  (March  5,  1996) 
(order).  WEBS  Index  Fund,  Inc.  Investment 
Company  ,^(l  Release  Nos  23860  dune  7,  1999) 
(notire)  and  23890  duly  b,  1999)  (order) 

-'  An  Index  Fund  will  normally  invest  at  least 
g.S'Xi  of  its  total  as.sels  in  the  component  securities 
of  lis  I'ndrrlying  Index,  and  will  at  all  times  invest 
at  least  <in'\  of  its  total  assets  in  such  stocks 
However,  in  order  to  permit  the  ,^dviser  additional 
riexibiiit\  to  comply  with  the  requirements  of  the 
Internal  Revenue  Code  and  other  regulaton' 
requirements  and  to  manage  future  corporate 
actions  and  index  changes  in  the  smaller  markets, 
certain  Index  Funds  will  at  all  times  invest  at  least 
80"4,  of  their  assets  in  such  si(x.ks  and  at  least  half 
(if  the  remaining  20"*.  in  such  stocks  or  in  stocks 
included  in  the  relevant  market,  but  not  in  the 
relevant  Underlying  Index  Each  Index  Fund  mav 
invest  its  remaining  assets  in  i  ertain  futures,  option 
and  swap  contracts,  cash,  money  market 
instruments,  money  market  funds,  repurchase 
agreements,  local  currency  and  forward  currency 
exchange  c  ontracts.  as  well  as  in  st(K  ks  that  are  in 
the  relevant  market  but  are  not  included  in  the 
I'nderlying  Index 

The  I'nderlying  Indicas  for  the  Index  Funds  are 
the  MS("I  Europe  Index,  the  \\S^'.\  Emerging 
Markets  (Free)  Index,  the  M.SCI  Emerging  Markets 
l^tin  America  Index,  the  MSC^I  .Ml  Country  World 
Ex  ISA  Index,  the  MSi:i  All  Country  Far  East  (Free) 
Ex  japan  Index,  the  MSC^I  Pacific  (Free|  Ex  japan 
Index,  and  the  MSC;i  Israel  Index, 
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(references  to  "Index  Funds"  include 
"Future  Index  Funds").  No  entity  that 
creates,  compiles,  sponsors  or  maintains 
a  Underlying  Index  will  be  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  or  an  affiliated  person  of  an 
affiliated  person,  of  the  Company,  the 
Adviser,  any  subadviser  to  an  Index 
Fund,  the  Distributor  or  promoter  of  an 
Index  Fund. 

3.  The  investment  objective  of  each 
Index  Fund  will  be  to  seek  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  publicly  traded 
securities  in  the  aggregate  in  particular 
markets,  as  represented  by  a  particular 
Underlying  Index.  It  is  currently 
expected  that  intra-day  values  of  each 
Underlying  Index  will  be  disseminated 
every  15  seconds  throughout  the  trading 
day.  An  Index  Fund  will  utilize  as  an 
investment  approach  a  representative 
sampling  strategy.  Each  Index  Fund  will 
seek  to  hold  a  representative  sample  of 
the  component  securities  of  the 
Underlying  Index. '  Using  the 
representative  sampling  technique, 
applicants  anticipate  that  an  Index  Fund 
will  not  track  its  Underlying  Index  with 
the  same  degree  of  accuracy  as  an 
investment  vehicle  that  invested  in 
every  component  security  of  the 
Underlying  index  with  the  same 
weighting  as  the  Underlying  Index, 
Applicants  expect  that  each  Index  Fund 
will  have  a  tracking  error  relative  to  the 
performance  of  its  respective 
Underlying  Index  of  no  more  than  5 
percent. 

4.  Shares  of  an  Index  Fund 
("iShares")  will  be  sold  in  aggregations 
of  50,000  or  more  iShares  ( 'Creation 
Unit  Aggregations ')  as  specified  in  the 
relevant  prospectus  (the  "Relevant 
Prospectus").  It  is  currently  anticipated 
that  the  price  of  a  Creation  Unit 
Aggregation  will  range  from  at  least 
$450,000  to  approximately  $25,000,000. 
Creation  Unit  Aggregations  may  be 
purchased  only  by  or  through  a 
participant  that  has  entered  into  a 
participant  agreement  with  the 
Distributor  ("Authorized  Participant '). 
Each  Authorized  Participant  must  be  a 
Depository  Trust  Company  ( "DTC") 
participant.  Creation  Unit  Aggregations 
generally  will  be  issued  in  exchange  for 
an  in-kind  deposit  of  securities  and 
cash.  An  Index  Fund  also  may  sell 
Creation  Unit  Aggregations  on  a  "cash 
only"  basis  in  limited  circumstances. 


.\n  investor  wishing  to  make  an  in-kind 
purchase  of  a  Creation  Unit  .^ggregatinn 
from  an  Index  Fund  will  have  to  tran.sft'r 
to  the  Fund  a  "Portfolio  Deposit' 
consisting  of  (a)  a  portfolio  of  securities 
that  has  been  selected  by  the  Adviser  to 
correspond  generally  to  the  prirc  and 
yield  performance  of  the  relevant 
Underlying  Index  ("Deposit 
Securities"),  (b)  a  cash  payment  equal 
per  Creation  Unit  Aggregation  tn  the 
dividends  accrued  on  the  Portfolio 
Securities  of  the  Index  Fund  since  the 
last  dividend  payment  on  the  Portfolio 
Securities,  net  of  expenses  and 
liabilities  (the  "Dividend  Equivalent 
Payment"),  and  (c)  an  amount  equal  to 
the  difference  between  (i)  the  net  asset 
value  ( "NAV ')  per  Creation  Unit 
Aggregation  of  the  Index  Fund  and  (ii) 
the  sum  of  (I)  the  Dividend  Equn  alent 
Payment  and  (II)  the  total  aggrei^atc 
market  value  per  Creation  L'nit 
Aggregation  of  the  Deposit  Securities 
(the  "Balancing  Amount."  and.  together 
with  the  Dividend  Equivalent  Payment. 
the  "Cash  Component")  -*  An  investor 
purchasing  a  Creation  Unit  Aggregation 
from  an  Index  Fund  will  be  i  harged  a 
fee  ("Transaction  Fee")  to  prevent  the 
dilution  of  the  interests  of  the  n'manun^: 
shareholders  resulting  from  the  Index 
Fund  incurring  costs  in  connection  with 
the  purchase  of  Creation  Unit 
Aggregations.'"  Each  Index  Fund  will 
disclose  the  maximum  Transaction  Fees 
charged  by  the  Index  Fund  in  the 
Relevant  Prospetrtus  and  will  disclose 
the  method  of  calculating  the 
Transaction  Fees  in  its  statement  of 
additional  information  ("SAI") 


'  The  ■^tm  k.",  splertp<i  for  inclusion  in  an  Index 
Fund  bv  the  Ad\  iser  will  havr  aRgregalP  invpstment 
c.haractpnstii>  (tiaspd  on  marki'l  (  apilalizatiun  and 
industry  weightings),  fiindamentai  i  haraiieristii  v 
(surh  as  return  vanahilitv.  earnings  \ahiati()n  and 
yieldl  and  liquidity  measures  similar  to  those  of  (he 
index  Kiind  s  Inderlving  Index  taken  in  its  entirety. 


*(.)!\  '-M  h  business  ,la\,  the  .\dviser  will  make 
available  thn'URh  the  Distributor,  immediately  prior 
1(1  the  opening  ■>!  trading  on  the  Listing  Exchange. 
the  list  of  the  n.iniet  and  the  required  number  of 
shares  of  ea<  ii  Deposit  Security  for  each  Index  Fund 
that  offers  in  kind  purchases  of  Creation  Unit 
.■X^gregations  The  Portfolio  Deposit  will  be 
appliiable  tn  purchases  of  Creation  Unit 
.AgHregatKins  until  a  change  in  the  Portfolio  Deposit 
(  umposition  IS  next  announced.  In  addition,  each 
Index  fund  reservps  the  nghl  to  permit  or  require 
the  substitution  of  an  amount  of  cash  or  the 
substitution  .i(  any  security  to  replace  any  Deposit 
Sef  urity  that  may  be  unavailable  or  unavailable  in 
sufru  lenl  quantity  for  delivery  to  the  Company,  or 
whi(  h  may  l>e  ineligible  for  trading  by  an 
.•\',ithorized  I'articipanI  or  the  investor  on  whose 
behalf  the  .^uthori^ed  Participant  is  acting  In 
addition,  the  Listing  Exchange  will  disseminate  at 
regular  intervals  (currently  expected  to  be  every  15 
se<  iiniis)  throughout  the  trading  day.  via  the 
facilities  nf  the  ("onsolidated  Tape  Association,  an 
aniounl  representing  on  a  per  iShare  basis,  the  sum 
of  the  ( lash  Component  effective  Ifirough  and 
including  the  prior  business  day.  plus  the  current 
value  of  the  Deposit  Securities. 

^  In  situations  where  an  Index  Fund  permits  a 
pimhaser  to  siibstilute  cash  for  Deposit  Securities, 
the  purcfia.scr  may  he  assessed  an  additional  fee  to 
offset  the  Index  Fund's  brokerage  and  other 
transaction  costs  associated  with  using  cash  to 
purchase  the  requisite  Deposit  Securities. 


5  Orders  to  purchase  Creation  Unit 
,^ggregatlnns  will  be  placed  with  the 
[listritiutnr  \\iii   uill  be  responsible  for 
transmittiiiK  the  orders  to  the  Company 
The  Distributor  will  transmit 
confirmations  of  acceptance,  issue 
iieli\  erv  instructions  to  the  Company  to 
imjilement  the  delivery  of  Creation  Unit 
.\j.;gre^dtions.  and  maintain  records  of 
the  orders  and  confirmations.  The 
Distributor  also  will  be  responsible  for 
deliyering  Relevant  Prospectuses  to 
purchasers  of  Creation  Unit 
Aggregations, 

f)  Persons  purchasing  Creation  Unit 
•Aggregations  from  an  Index  Fund  may 
hold  the  iShares  or  sell  some  or  all  of 
them  in  the  secondary  market.  iShares 
will  be  listed  on  the  Listing  Exchange 
and  traded  in  the  secondar>-  market  in 
the  same  manner  as  other  equity 
securities.  It  is  expected  that  one  or 
more  Listing  Exchange  specialists  will 
be  assigned  to  make  a  market  in  iShares. 
The  price  of  iShares  traded  on  the 
Listing  Exchange  will  be  based  on  a 
current  bid/nffer  market,  and  each  Share 
is  expected  to  have  a  market  value  of 
between  S2U  and  SI  20  Transactions 
involving  the  sale  of  iShares  in  the 
secondary  market  will  be  subject  to 
(  ustoman.'  brokerage  commissions  and 
charges 

7   .Applic  ants  expect  that  purchasers 
■  if  Creation  Unit  .Aggregations  will 
ini  lude  institutional  investors  and 
arbitrageurs  (whi(  h  could  include 
institutional  investors).  The  Listing 
Exchange  specialist,  in  providing  for  a 
fair  and  orderly  secondary  market  for 
iShares.  also  may  purchase  iShares  for 
use  in  its  market-making  activities  on 
the  Listing  Exchange.  Applicants  expect 
that  secondary  market  purchasers  of 
iShares  will  include  both  institutional 
and  retail  investors. ••  Applicants  believe 
that  arbitrageurs  and  other  institutional 
investors  will  purchase  or  redeem 
Creation  Unit  Aggregations  to  take 
advantage  of  discrepancies  between  the 
iShan's  market  price  and  the  iShares' 
underlying  NAV.  Applicants  expect  that 
this  arbitrage  activity  will  provide  a 
market  "discipline"  that  will  result  in  a 
close  correspondence  between  the  price 
at  which  the  iShares  trade  and  their 
NAV,  In  other  words,  applicants  do  not 
expect  the  iShares  to  trade  at  a 
significant  premium  or  discount  to  their 
NAV. 

8.  iShares  will  not  be  individually 
redeemable.  iShares  will  only  be 
redeemable  in  Creation  Unit 
Aggregations  through  each  Index  Fund, 


*  iShares  will  t>e  regislere<l  in  Uxik-nnln  form 
only,  DTC  or  its  nominee  will  lie  the  registered 
owner  of  all  outstanding  iShur»»s  Retiords  refleiling 
the  beneficial  owners  of  iShares  will  l>e  muinlaineil 
by  DTC  or  its  panicipanl<i. 
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To  redeem,  an  investor  will  have  to 
accumulate  enough  iShares  to  constitute 
a  Creation  Unit  Aggregation.  An 
investor  redeeming  a  Creation  Unit 
Aggregation  generally  will  receive  (a)  a 
portfolio  of  Portfolio  Securities  in  effect 
on  the  date  the  request  for  redpmption 
is  made  ("Redemption  Securities"). 
which  may  not  be  identical  to  the 
Deposit  Securities  applicable  to  the 
purchase  of  Creation  I  nit  .Aggregations, 
and  fb)  a  "Cash  Redemption  Pavment," 
consisting  of  an  amount  calculated  in 
the  same  manner  as  the  Cash 
Component,  although  the  actual 
amounts  may  differ  if  the  Redemption 
Securities  are  not  identical  to  the 
Deposit  Securities.  An  investor  mav 
receive  the  cash  equivalent  of  a 
Redemption  Secunt\'  in  certain 
circumstances,  such  as  where  a 
redeeming  entity  is  restrained  by 
regulation  or  poiicv  from  transacting  in 
the  Redemption  Security  .•\n  Index 
Fund  may  redeem  ("reation  Unit 
Aggregations  in  cash  in  limited 
circumstances,  such  as  when  it  is  not 
possible  to  effect  deliveries  of 
Redemption  Securities  in  the  applicable 
jurisdiction.'  A  redeeming  investor  will 
pay  a  Transaction  Fee  to  offset  the 
Fund's  transaction  costs,  whether  the 
redemption  proceeds  are  in-kind  or 
cash.  An  additional  variable  charge, 
expressed  as  a  percentage  of  the 
redemption  proceeds,  will  be  made  for 
cash  redemptlon^ 

9.  Because  each  Index  Fund  will 
redeem  Creation  Unit  Aggregations  in- 
kind,  an  Index  Fund  will  not  have  to 
maintain  cash  reserves  for  redemptions. 
This  will  allow  the  assets  of  each  index 
Fund  to  be  f:ommitted  as  fullv  as 
possible  to  tracking  its  I'nderlving 
Index.  ,\ccordinglv.  applicants  state  that 
each  Index  Fund  will  be  ,ible  to  track  its 
Underlving  Index  more  closely  than 
certain  other  investment  products  that 
must  allocate  a  greater  portion  of  their 
assets  for  cash  redemptions 

10,  .Applicants  state  that  no  Index 
Fund  will  be  marketed  or  otherwise 
held  out  as  an  "open-end  investment 
companv  '  or  a  "mutual  fund  "  Rather 
the  designation  of  the  Ind>'x  Fund  in  all 
marketing  materials  will  be  limited  to 
the  terms  "exchange-traded  fund." 
"investment  companv."  "fund."  or 
"company"  without  reference  to  an 
"open-end  fund"  or  "mutual  fund 
except  to  contrast  the  Index  Funds  with 
a  conventional  open-end  iiivi'stnu'iif 


company.  Any  marketing  materials  that 
describe  the  purchase  or  sale  of  Creation 
Unit  Aggregations,  or  refer  to 
redeemability.  will  prominently 
disclose  that  iShares  are  not 
individually  redeemable  and  that 
owners  of  iShares  may  tender  iShares 
for  redemption  to  the  Index  Funds  in 
Creation  Unit  Aggregations  onlv.  The 
same  type  of  disclosure  will  be  provided 
in  each  Index  Fund's  Relevant 
Prospectus.  SAI,  and  all  reports  to 
shareholders."  The  Fund  will  provide 
copies  of  its  annual  and  semi-annual 
shareholder  reports  to  DTC  participants 
for  distribution  to  beneficial  holders  of 
iShares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  section  2(a)(32).  .T(a)(l), 
22((1).  and  22(e)  of  the  Act  and  rule  22c- 
1  under  the  Act:  and  under  sections  6(c) 
and  17(b)  of  the  Act  granting  an 
exemption  from  sections  17(a)(1]  and 
(a)(2)  of  the  .Vtl  .Applicants  request 
relief  for  the  Index  Funds  as  well  as  anv 
Future  Index  Funds.  .An\'  Future  Index 
Funds  relying  on  any  order  granted 
pursuant  to  this  apfilication  will  comply 
with  the  terms  and  conditions  in  the 
application. 

2.  Section  6(c)  of  the  Art  [irovides  that 
the  Commission  may  exempt  anv 
person,  security,  or  transaction,  or  an\ 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessarv  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


'  .\ppli(:anl.s  niire  thai  certain  holders  ot  (.Shares 
of  a  partU  iilar  Index  Fund  may  be  suhje<t  to 
unfavorable  tax  treatment  if  thev  are  entitled  to 
refeive  In-kind  redemption  pnK:e«ds.  The  Companv 
mav  adopt  a  policy  with  respet  t  to  such  Index  Fund 
that  such  holders  of  i.Shares  may  redeem  ( Irealion 
Unil  Aggregations  solely  fur  r.ash. 


"  .^ppli^.ants  slate  that  persons  purchasing 
Oealion  Unil  Aggregations  will  be  cautioned  in  the 
Relevant  Prospectus  and/or  .S.M  that  some  activities 
on  their  part  may.  depending  on  the  circumstances, 
result  in  their  being  de«'med  statutory  underwriters 
and  subject  them  to  the  prospectus  delivery  and 
liabilitv  provisions  of  the  .Securities  Act  of  193.1 
(".Securities  Act").  For  example,  a  broker-dealer 
firm  and/or  its  client  may  be  dt-emed  a  statutorv 
underwriter  if  it  takes  Creation  Unit  Aggregations 
after  placing  an  order  with  the  Distributor,  breaks 
them  down  into  the  constituent  iShares.  and  sells 
IShares  directly  to  Its  customers:  or  if  it  chooses  to 
couple  the  creation  of  a  supply  of  new  iShares 
directly  to  Its  customers:  or  if  it  chooses  to  couple 
the  creation  of  a  supply  of  new  iShares  with  an 
active  selling  effort  involving  solicitation  of 
se<;ondary  market  demand  for  iShares.  The  Relev.int 
Prospe<:tus  and/or  SAI  will  slate  that  whether  a 
person  is  an  underwriter  depends  upon  all  the  facts 
and  circumstances  pertaining  to  that  person's 
activities.  The  Relevant  Prospectus  or  SAI  also  will 
state  that  broker-dealer  firms  should  also  note  that 
dealers  who  are  not  "underwriters"  but  are 
participating  In  a  distriuutlon  (as  contrasted  to 
ordinan'  secondary  trading  transactions),  and  lhu> 
dealing  with  iShares  that  are  part  of  an  "unsold 
allotment  '  within  the  meaning  of  section  4(3)(C)  of 
the  Securities  .\ct.  would  be  unable  to  take 
advantage  of  the  prospttctus  delivery  exemption 
provided  by  section  4(3)  of  the  5>e<:urities  Act. 


intended  by  the  poiicv  and  provisions  of 
the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  .Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent.  Because  iShares 
will  not  be  individually  redeemable, 
applicants  request  an  order  under 
section  6(c)  of  the  Act  that  would  permit 
the  Company  to  register  each  Index 
Fund  as  a  series  of  an  open-end 
management  investment  company  and 
issue  iShares  that  are  redeemable  in 
Creation  Unit  Aggregations.  Applicants 
state  that  investors  may  purchase 
iShares  in  Creation  Unit  Aggregations 
from  each  Index  Fund  and  redeem 
Creation  Unit  Aggregations  through 
each  Index  Fund.  Applicants  further 
state  that  because  the  market  price  of 
(Creation  Unit  Aggregations  will  be 
disciplined  by  arbitrage  opportunities, 
investors  generally  should  be  able  to  sell 
iShares  in  the  secondarv'  market  at 
approximately  their  NAV, 

Section  22(d)  of  the  Act  and  Rule 
22C-I  under  the  Act 

4.  Section  22(d)  of  the  Act.  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
being  currently  offered  to  the  public  bv 
or  through  an  underwriter,  except  at  a 
current  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV.  Applicants  state 
that  secondary  market  trading  in  iShares 
will  take  place  at  negotiated  prices,  not 
at  a  current  offering  price  described  in 
the  Relevant  Prospectus,  and  not  at  a 
price  based  on  NAV.  Thus,  purchases 
and  sales  of  iShares  in  the  secondary 
market  will  not  comply  with  section 
22(d)  and  rule  22c-l.  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  from  these  provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-i  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  iShares.  Applicants  maintain 
that  while  there  is  little  legislative 
history  regarding  section  22(d),  its 
provisions,  as  well  as  those  of  rule 
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22c-l,  appear  to  have  been  designed  to 

(a)  prevent  dilution  caused  by  certain 
riskless-trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices, 
and  (c)  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  iShares  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  (a)  that  secondary 
market  trading  in  iShares  would  not 
cause  dilution  for  owners  of  iShares 
because  such  transactions  do  not 
directly  involve  Index  Fund  assets,  and 

(b)  to  the  extent  different  prices  exist 
during  a  given  trading  day.  or  from  day 
to  day,  these  variances  will  occur  as  a 
result  of  third  party  market  forces,  such 
as  supply  and  demand.  Therefore, 
applicants  assert  that  secondary  market 
transactions  in  iShares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  iShares  and 
their  NAV  remains  narrow. 

Section  22(e)  of  the  Act 

7.  Section  22(e)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  suspending  the  right  of 
redemption  or  postponing  the  date  of 
payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
a  security  for  redemption.  Applicants 
state  that  local  market  delivery'  cycles 
for  transferring  Redemption  Securities 
to  redeeming  investors,  together  with 
local  market  holiday  schedules,  will 
require  a  delivery  process  in  excess  of 
seven  calendar  days  for  certain  Index 
Funds  in  certain  circumstances  during 
the  calendar  year.  Applicants  request 
relief  under  section  6(c)  from  section 
22(e)  so  that  the  Index  Funds  may  pay 
redemption  proceeds  up  to  twelve 
calendar  days  after  the  tender  of  iShares 
for  redemption.  Except  as  otherwise 
subsequently  disclosed  in  the  SAI  for 
the  relevant  Index  Fund,  applicants 
expect,  however,  that  these  Index  Funds 
will  be  able  to  deliver  redemption 
proceeds  within  seven  days  at  all  other 
times. ^  With  respect  to  Future  Index 


Funds,  applicants  seek  the  same  relief 
from  section  22(e)  only  to  the  extent  that 
circumstances  exist  similar  to  those 
described  herein 

8,  The  principal  reason  for  the 
requested  exemption  is  that  settlement 
of  redemptions  for  the  Index  Funds  is 
contingent  not  onlv  on  the  settlement 
cycle  of  the  United  States  market  but 
also  on  the  currently  practicable 
delivery  cycles  in  the  local  markets  for 
the  underlying  foreign  securities  of  eat  h 
Index  Fund.  Applicants  believe  that  the 
Index  Funds  will  be  able  to  comph  with 
the  delivery  requirements  of  section 
22(e)  except  where  the  holiday  schedule 
applicable  to  the  specific  foreign  market 
will  not  permit  deliverv-  of  redemption 
proceeds  within  seven  calendar  days. 

9,  Applicants  state  that  section  22(e) 
of  the  Act  was  designed  to  pre\ent 
unreasonable,  undisclosed,  and 
unforeseen  delays  in  the  payment  ol 
redemption  proceeds  Applicants  assert 
that  their  requested  relief  will  nut  If  ad 
to  the  problems  section  22(e)  was 
designed  to  prevent  Delays  in  the 
payment  of  iShares  redemption 
proceeds  will  occur  principally  due  to 
local  holidays.  Applicants  state  that  the 
SAI  will  disclose  those  local  holidays 
(over  the  period  of  at  least  one  year 
following  the  date  of  the  SAI).  if  any, 
that  are  expected  to  prevent  the  delivery 
of  redemption  proceeds  in  seven 
calendar  days  and  the  maximum 
number  of  days  needed  to  deliver  the 
proceeds  for  each  Index  Fund 

Section  17(a)  of  the  Act 

10,  Section  17(a)  of  tlie  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company  Because 
purchases  and  redemptions  of  Creation 
Unit  Aggregations  may  be    in-kind 
rather  than  cash  transactions,  section 
17(a)  may  prohibit  affiliated  persons  of 
an  Index  Fund  from  purchasing  or 
redeeming  Creation  Union  Aggregations 
in-kind.  Because  the  definition  of 
"affiliated  person"  of  cmother  person  in 
section  2(a)(3)(A)  of  the  Act  includes 
any  person  owning  five  percent  or  more 
of  an  issuer's  outstanding  voting 
securities.  ever\'  purchaser  of  a  Creation 
Unit  Aggregation  will  be  affiliated  with 
the  Index  Fund  so  long  as  fewer  than 
twenty  Creation  Unit  Aggregations  are 
in  existence.  In  addition,  any  person 
owning  more  than  25%  of  the  iShares  oi 
an  Index  Fund  may  be  deemed  an 
affiliated  person  under  section  2(a)(3)(C) 


".^pplic.a^ts  aciknowledge  thai  no  relief  obtained 
from  the  requirements  of  section  22|e)  will  affet  t 
anv  obhgalions  applicants  may  otherwise  have 


under  rule  ISc  fV-1  under  the  Exchange  Act,  Rule 
1,'irh-l  requires  that  most  securities  transactions  be 
settled  withm  three  business  days  of  the  trade  date. 


nf  the  Act,  Applicants  request  an 
exemption  from  section  17(a)  under 
sections  6(c)  and  17(b),  to  permit  these 
affiliated  persons  of  the  Index  Fund  to 
purchase  and  redeem  Creation  Unit 
Aggregations, 

11.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
(  nmpanv  and  the  general  provisions  of 
the  A(  t   .Applicants  content  that  no 
useful  purpose  would  be  served  by 
prohibiting  persons  with  the  types  of 
affiliations  described  above  from 
purchasing  or  redeeming  Creation  Unit 
.Aggregations,  The  deposit  procedure  for 
in-kind  purchases  and  redemptions  will 
be  the  same  for  all  purchases  and 
redemptions,  and  Deposit  Securities  and 
Redemption  Securities  will  be  valued 
under  the  same  objective  standards 
applied  to  valuing  Portfolio  Securities. 
Therefore,  applicants  state  that  in-kind 
purr  bases  and  redemptions  will  afford 
0(1  opportunity  for  an  affiliated  person 
of  an  Index  Fund  to  effect  a  transaction 
detrimental  to  the  other  holders  of 
iShares  .Applicants  also  believe  that  in- 
kind  purchases  and  redemptions  will 
not  result  in  abusive  self-sealing 
overreaching  h\  affiliated  persons  of  the 
Index  Fund 

.Applicant  s  Conditions 

.Applicants  agree  that  any  order  of  the 
(  ommission  granting  the  requested 
relief  w  ill  be  subject  to  the  following 
conditions 

1  Applicants  will  not  register  any 
Future  Index  Funds,  by  means  of  filing 
a  post -effective  amendment  to  the 
Compan\  s  registration  statement  or  by 
anv  other  means,  unless  (a)  applicants 
have  Tpqupsted  and  received  with 
respei  t  \i   ^iich  Future  Index  Fund, 
either  exemptive  relief  from  the 
Commission  or  a  no-action  letter  from 
the  Division  of  Investment  Management 
I  if  the  Commission,  or  (b)  the  Future 
Indt'x  Fund  will  be  listed  on  a  national 
sec  urities  exchange  without  the  need  for 
a  filing  pursuant  to  rule  19b-4  under  the 
Exchange  ,Act 

2  Each  Index  Fund's  Relevant 
Prospec  tus  will  clearly  disclose  that,  for 
purposes  of  the  Act.  iShares  are  issued 
b\  the  Index  Fund  and  that  the 
acquisituu    t  i^li.iMs  by  investments 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act, 

3.  As  long  as  the  Company  operates  in 
reliance  on  fhf  requested  order,  the 
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iShares  will  be  listed  nn  a  national 
securities  exchange 

4   Neither  the  Cinmpany  nnr  any  Index 
Fund  will  be  advertised  or  marketed  as 
an  open-end  fund  or  a  mutual  fund 
Each  Index  Fund  <i  Relevant  Prospectus 
will  prominently  disclose  that  iShares 
are  not  individually  redeemable  shares 
and  wdl  disclose  that  the  owners  of 
iShares  may  acquire  those  iShares  from 
the  Index  Fund  and  tender  those  iShares 
for  redemption  to  the  Index  Fund  in 
Creation  Unit  Aggregations  only  Anv 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Unit 
Aggregations  or  refers  to  redeemabilitv 
will  prominently  disclose  that  iShares 
are  not  individually  redeemable  and 
that  owners  of  iShares  mav  acquire 
those  iShares  from  the  Index  Fund  and 
tender  those  iShares  for  redemption  to 
the  Index  Fund  in  Creation  Unit 
Aggregations  only 

5.  The  website  for  the  Companv. 
which  will  be  publiclv  accessible  at  no 
charge,  will  contain  the  following 
information,  or  a  per  iShare  basis,  for 
each  Index  Fund:  (a)  the  prior  business 
day's  N'AV  and  the  reported  closing 
price,  and  a  calculation  of  the  premium 
or  discount  of  such  price  against  such 
N'AV,  and  (b)  data  in  chart  format 
displaying  the  frequencv  distribution  nf 
discounts  and  premiums  of  the  dailv 
closing  price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters 

6  The  Relevant  Prospectus  and 
annual  report  for  each  Index  Fund  will 
also  include:  (a)  the  information  listed 
in  condition  5(b).  |i)  in  the  c;ase  of  the 
Relevant  Prospectus,  for  the  most 
recently  completed  year  land  the  most 
recently  completed  quarter  or  quarters, 
as  applicable)  and  (n)  in  the  case  of  the 
annual  report,  for  the  immediately 
proceeding  five  years,  as  applicable,  and 
(b)  the  following  data,  calculated  on  a 
per  iShare  basis  for  one.  five  and  ten 
year  periods  (or  life  of  the  Index  Fund). 
(i)  the  cumulative  total  return  and  the 
average  annual  total  return  based  on 
NAV  and  market  price,  and  (ii)  the 
cumulative  total  return  of  the  relevant 
Underlying  Index, 

Por  ihf  Commission,  by  the  Division  of 

Invi^stiTiHp.t  Mdnrtgcmenl.  under  delegated 

ai;th(;ritv 

Margaret  H.  McFarland. 

Dfpi!l\  s<'>  rf',''jrv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  To  be  published  Friday, 

September  28.  2001. 

STATUS:  Closed  meetings 

PLACE:  450  Fifth  Street,  NVV., 

Washington.  DC 

TIME  AND  DATE  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday.  October  2.  2001  at 

10:30  a.m.  and  Thursday.  October  4, 

2001  at  10:00  am 

CHANGE  IN  THE  MEETING:  Additional 

Items. 

The  following  items  have  been  added 
to  the  closed  meeting  scheduled  for 
Tuesdav,  (3ct(jber  2,  2001  and  Thursday. 
October  4.  2001:  formal  orders. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  t(j  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dat-d   .September  26.  2001. 
Man^aret  H.  McFarland, 
Deputy  Secretary: 
(FRDfK    ni-:4^F,l  Filed  9-27-01;  11:08  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44837:  File  No.  SR-CBOE- 
2001 -54] 

Selt-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
incorporated  Relating  to  a  Six  Month 
Extension  of  the  Pilot  Program  To 
Eliminate  Position  and  Exercise  Limits 
for  OEX.  DJX.  and  SPX  Index  Options 
and  FLEX  Options  Overlying  These 
Indexes 

September  24.  2001, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on 
September  24.  2001,  the  Chicago  Board 
Options  Exchange,  In(,orporated 
CCBOE"  or    Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  proposed 
rule  changes  has  been  filed  by  the  CBOE 
as  a  "non-controversial"  rule  change 
under  Rule  19-4(f)(6), '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  a  six  month 
extension  of  the  pilot  program  that 
provides  for  the  elimination  of  position 
and  exercise  limits  for  S&P  500  Index 
("SPX"),  S&P  100  Index  ("OEX"),  Dow' 
lones  Industrial  Average  ("DJX")  index 
options  as  well  as  for  FLEX  options 
overlying  these  indexes.  The  text  of  the 
proposed  rule  change  is  available  at  the 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On.  January  22,  1999,  the  Commission 
approved  a  two-year  pilot  program 
("Pilot  Program")  that  allowed  for  the 
elimination  of  position  and  exercise 
limits  for  options  on  the  SPX,  OEX,  and 
DJX  as  well  as  for  FLEX  options 
overlying  these  indexes.^  On  January  30, 
2001  and  again  on  May  22,  2001,  the 
Commission  extended  the  Pilot  Program 
and  additional  four  months.'  The 
purpose  of  this  proposed  rule  change  is 


'  15  U.S.C.  78(b)(1). 
'17CFR240.19b-4. 


M7C:FR  240,19b-4(n(hl 

■•.SVp  .Sefiirllics  Exchangf  \(.\  Keleasp  No  409hy 
(lanuarv  22,  IPW),  64  PR  4<M  11  ((pbniarv  1,  19941 
(approving  SK-(:B0E-99-2,!I  (   Apprmal  Order   ) 

'  Ser  .Sm  unties  Exchangi'  .-Vcl  Release  No   4:i8h7 
llaniiarv  22.  21X11).  Bfi  FR  8251)  (laiiuar',  ,10.  2001) 
(noli(  e  of  filiiij;  aiui  immediate  effe(  ti\  eness  of  .SR- 
(:BOE-2001-ni)  and  .Se.  unties  Rxrhange  Vt 
Release  No  44)35  (Mav  22.  2001)  Hh  FR  291169 
(Mav  10,  2001)  (notice  of  filmg  and  imrnedidte 
effectiveness  of  SR-(:BOE-2001-26), 


Federal  Register/ Vol.  66,  No.  190 /Monday.  October  1.  2001 /Notices 


49989 


to  request  a  six-month  extension  of  the 
Pilot  Program  until  March  22.  2002  to 
allow  the  Commission  additional  time 
to  consider  the  Exchange's  separate 
application  for  permanent  approval  of 
the  Pilot  Program.'^ 

The  Approval  Order  required  the 
Exchange  to  submit  a  report  to  the 
Commission  on  the  status  of  the  Pilot 
Program  so  that  the  Commission  could 
use  this  information  to  evaluate  any 
consequences  of  the  program  and  to 
determine  whether  to  approve  the 
elimination  of  position  and  exercise 
limits  for  these  products  on  a  permanent 
basis."  The  CBOE  submitted  the 
required  report  to  the  Commission  on 
December  21,  2000.»  The  report 
indicated  that  during  the  review  period, 
CBOE  did  not  discover  any  instances 
where  an  account  maintained  an 
unusually  large  unhedged  position.  Data 
gathered  for  the  report  indicated  that 
only  12  accounts  established  positions 
in  excess  of  10%  of  the  standard  limit 
applicable  to  each  index  at  the  time  the 
Pilot  Program  was  approved.  These 
positions  were  all  in  SPX  and  most  were 
established  by  firms  and  market  makers. 
All  of  the  accounts  were  hedged, 
although  to  different  degrees.  CBOE's 
analysis  did  not  discover  any 
aberrations  caused  by  large  unhedged 
positions  during  the  life  of  the  Pilot 
Program.  For  this  reason,  the  Exchange 
believes  that  its  experience  with  the 
Pilot  Program  has  been  positive. 
Accordingly,  CBOE  has  requested  that 
the  effectiveness  of  the  Pilot  Program  be 
extended  six  months.  As  part  of  the 
extension  request,  CBOE  has 
represented  that  it  will  update  the 
Commission  on  any  problems  that 
develop  with  the  Pilot  Program  during 
the  extension,  if  any,  including. any 
compliance  issues,  and  whether  there 
are  any  large  unhedged  positions  that 
raise  regulatory  concerns. 


"  Bv  separate  filing  (SR-CBOE-2001-22).  CBOE 
requests  permanent  approval  of  the  Pilot  Program 

"  In  the  Approval  Order,  the  Commission  stated 
■  CBOE  will  provide  the  Commission  with  a  report 
detailing  the  size  and  different  types  of  strategies 
employed  with  respect  to  positions  established  in 
those  classes  not  subiect  to  position  limits  In 
addition,  the  report  will  note  whether  any  problems 
resulted  due  to  the  no  limit  approach  and  any  other 
information  that  may  be  useful  in  evaluating  the 
effectiveness  of  the  pilot  program  The  Commission 
expects  that  CBOE  will  take  prompt  action, 
including  timely  communication  with  the 
Commission  and  other  marketplace  self-regulalorv 
organizations  responsible  for  oversight  of  trading  in 
component  stoc;ks,  should  any  unanticipated 
adverse  market  effects  develop 

'  Letter  from  Patricia  l.  Cemy.  Director.  Office  of 
Trading  Practues.  CBOE.  to  Elizabeth  King, 
Division  of  Market  Regulation.  C^ommission.  dated 
Decemlwr  21.  2000 


2.  Statuton,'  Basis 

The  E.xchange  belirvps  that  the 
proposed  rule  changf  is  t:nnsist('nl  with 
Section  6(b)  of  the  Art"  in  general  and 
in  particular  with  Snction  fi(b)(.5)  ■"  in 
that  it  IS  designed  tn  promote  |ust  and 
equitable  principles  of  trade  as  uell  as 
to  protect  investors  and  the  public 
interest,  by  allowing  for  the  extension  of 
a  Pilot  Program  that  has  enabled  more 
business  to  be  transacted  on  the 
exchanges  that  might  otherwise  have 
been  transacted  in  the  GTC  market 
without  the  benefit  of  Exchange 
transparency  and  the  guarantee  of  The 
Options  Clearing  Corporation  The 
Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  uith 
Section  11 A  of  the  Act  "  in  thai  it  will 
enhance  competition  by  allowing  the 
Exchange  to  compete  better  with  the 
OTC  market  in  options  and  with  entities 
not  subject  to  position  limit  rules. 

B  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition  not  net;essar\  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change, 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19fb)(3)(A! 
of  the  Act  '2  and  Rule  19b-4(f)(6l 
thereunder^  1  because  the  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  the  filing,  or  such 
shorter  time  that  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest  '* 


.\t  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tht  Fm  li.iiiLi  )i  I-  [(^quested  that  the 
rui'     ii  t:ii:(  tn    it  .rated  to  become 
i  ptr,iii\>     II  ^'  I'lember  24.  2001, 
h<(  .ui^t   -  ji  ti  di  tion  will  allow  the 
f.\(  li.m^t  •    (  ontinue  the  Pilot  Program 
without  interruption  while  the 
(  nmmi'isinn  determines  whether  to 
approve  the  I'iidt  Program  on  a 


'M5  use  78f[b) 

'"ISUSC  78ffbl(5) 

"15  CSC  78k-l 

■•'15  use   78fTbll3)(A)     . 

"17  CKR  240  19b-4lf)(6),  For  purposes  only  of 
accelerating  the  operative  date  of  this  proposal,  the 
CnmmissKiii  has  considered  the  proposed  rule's 
impact  on  efFiciencv  ,  competition  and  capital 
formation.  15  U.S.C,  78c(f), 

■•The  Commission  has  determined  to  waive  the 
requirement  the  CBOE  provide  the  Commission 
with  wnttcii  notK  >■  df  its  intent  to  file  the  proposed 


iiermaiieii;  !ia^i^ 


Til 


r  amission  finds 

that  rf(  (  eleratiii)^  ihi<  ■  p>Tdtive  date  of 
the  rule  change  to  prevent  interruption 
of  the  Pilot  Prntrram  while  the 
(-Commission  (  nn^ulers  the  permanent 
approval  request  is  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  thus  designates  September 
24   2001  a.s  the  operative  date  of  the 
filing  '' 

IV.  Sobcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  cimr erning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wntten  submissinn": 
should  file  six  copies  thereof  with  the 
Secretan.',  Se<:urities  and  Ex(  hange 
Commission,  450  Fifth  Street   NW,. 
Washington,  DC  20549-060'^  Copies  of 
the  submission,  all  subsequent 
amendments  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  !he 
C-ommission  and  an\  person   i  tder '.'lan 
those  that  mav  be  withheld  from  ih< 
public  in  accordance  with  the 
provisions  of  5  USC.  552,  will  be 
available  for  inspw  tion  and  copying  in 
the  Commission  s  Public  Reference 
Section  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  SR-CBOE- 
2001 -.54  and  should  be  submitted  by 
October  22,  2001 


rule  change  at  least  five  business  days  prior  to  the 
filing  dale. 

'^The  Commission  reiterates  the  expectation  that 
the  CBOE  will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated  adverse  market 
effects  develop.  See  note  7.  supra 
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For  lht>  Oimmission.  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."^ 

Man;aret  H.  McFarland, 
rk'ptitx  .Sf'f  n'tnn, 
[FR  Doc.  01-24473  Filed  &-28-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44S40;  File  No.  SR-ISE- 
00-11) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  International 
Securities  Exchange  LLC  Relating  to 
Membership  Qualifications 

Seplembt-r  24   2001. 

On  November  28.  2000.  the 
International  Securities  E.\c:hangt'  LLC! 
(  iSE"  or  "Exchange"),  filed  with  th<' 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (".-Kct").'  and 
Rule  19l>-4  thereunder.-  a  proposed  rule 
change  to  revise  ISE  Rule  302. 
"Qualification  of  Members   '  On  iulv  2. 
2001.  the  ISE  filed  Amendment  No.l  to 
the  proposal. '  The  proposal,  as 
amended,  would  eliminate  the 
requirement  in  current  ISE  Rule  302(b) 
that  an  ISE  member  be  organized  under 
the  laws  of  one  of  the  states  of  the 
United  States  or  under  other  laws  that 
the  ISE's  Board  of  Directors  approves  In 
addition,  the  proposal  would  revise  ISE 
Rule  302(b)  to  provide  that  an  ISE 
member  that  does  ntjt  maintain  an  office 
in  the  United  States  responsible  for 
preparing  and  maintaining  financial  and 
other  reports  required  to  be  filed  with 
the  Commission  and  the  ISE  must:  (1) 
Prepare  all  such  reports,  and  maintain  a 
general  ledger  chart  of  acc(junt  and  anv 
description  thereof,  in  English  and  U.S. 
dollars:  (2)  reimburse  the  ISE  for  any 
expense  incurred  in  conne<:ti()n  with 
examinations  of  the  member  to  the 


'•  1"  (  TK  JIKI  U>-.!|a|(12|. 

15  1    .S(     78slti)|l|  I 

M/CKK  24(1  Ht)— ». 
'.AmrnflmiTi!  S'n  I  pliminated  d  provision  that 

WMulii  h,i\>'  iii!."Ml."i  !s!-  Kii!.'   1(12  to  state  Itial  an 
ISK  riiHtiitHt  i:;ll^t 'i.-  i  ■i>..!it;..;    <)  dt  least  uno  nthi*r 
nHluiridl  s''i  iiriln*s  hm  hrim;''  ri'Ki-'lered  under 
Sif  tiMii  h  .it  ihf  .\l\.  1 ',  I    si     "M.  or  a  national 
s«-iirilies  association  r>'k;i--tt'rr.i  under  Section  15A 
cif  th<-  .Act.  15  1'  SC;.  7Hi.-  )   ih.ii  1^  dpsisnated 
rpspnnsibjlitv  for  fx.tmiiuni;  th>'  ISh  mpmber  for 
1  iiinplijtni  !•  wi!h  Hfiplu  Mi'  fin.iiK  i  il  rpsponsibilitv 
ruins  pursu.iDi  •'    Ki,:.'i"i-i  i,!i,|.  ;•(!.■  .Act.  17  CFR 
2401-d-I    \;u-;ui;r..u:  \'.    '  !,  it.-  'h.it  all  ISE 
mpmt)»"rs  i  '.jfi-;!!'.  ir"  ri'<]iiirL'ii  to  \m'  members  of 
jnolhiT  M'lfr'-t;ul-it'ir\  ury,inizatK)n  .ind  that  il 
wiiuld  b»'  ni-i  >'SNrtr\  tor  the  ISE  In  siiiirait  a  rule 
I  ti  fin  HP  Id  ihp  ( .niiimissinii  hx'furp  pt'rmittinR  any 
I.SE  member  im  }><■  .<  iiiciiiIxT  m)IpK    if  I  he  ISE. 


extent  that  such  expenses  exceed  the 
cost  of  examining  a  member  located 
within  the  continental  United  States; 
and  (3)  ensure  the  availability  of  an 
individual  fiuent  in  English  and 
knowledgeable  in  securities  and 
financial  matters  to  assist 
representatives  of  the  ISE  during 
examinations. 

The  proposed  rule  change  and 
Amendment  No.  1  were  published -for 
comment  in  the  Federal  Register  on  July 
24.  2001.-'  No  comments  were  received 
regarding  the  proposal,  as  amended. 
This  order  approved  the  proposed  rule 
change,  as  amended. 

The  Commission  finds  that  the 
proposed  ruU>  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6  of  the  Act  ' 
and  the  rules  and  regulations 
thereunder.*'  .Specificallv.  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act  '  because  it  is  designed  to  facilitate 
the  examination  of  foreign-based  ISE 
members,  thereby  helping  to  ensure  that 
foreign-based  members  t:omplv  with  the 
ISE's  rules  and  the  federal  securities 
laws. 

For  the  foregoing  reasons,  the 
C'ommission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  IS  therfforp  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-ISE-OO-l  1 ). 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division 
of  Marki't  Regulation,  pursuant  to 
delegated  aiithoritv   " 

Margaret  H.  McFarland, 

Deputy  Secretary: 

|FK  n.H    01-24475  Filed  9-28-01:  8  45  nml 

BILLING  CODE  801 0-01 -M 


♦  S<?e  Securities  Exchange  Act  Release  No  445t)7 
lluly  18,  2001),  66  FR  38445. 

'ISll.S.i;.  78f. 

"In  approving  this  proposal,  the  Commission  hds 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(fl. 

'  15  U.S.C  78f(b)(5). 

•15U.S.C.  78s(bl(2). 

'17CFR200  30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44826:  File  No.  SR-Phlx- 
2001-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  the  Listing 
and  Trading  of  Trust  Issued  Receipts 

September  20.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act") '  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  August 
17.  2001.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change,  and  amended 
such  proposed  rule  change  on 
September  10,  2001,'  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons  and  to  approve  the  proposal 
and  Amendment  No.  1  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-4 
under  the  Act.-'  proposes  to  amend  Phlx 
Rule  803(j)  to  adopt  generic  listing 
standards  to  allow  for  the  listing  and 
trading  of  trust  issued  receipts  ("TIRs") 
pursuant  to  Rule  19b— 4(e)  under  the 
Act  '  and  to  provide  eligibility 
requirements  for  a  component  security 
that  became  part  of  a  trust  when  the 
security  was  either:  (a)  Distributed  by  a 
company  already  included  as  a 
component  security  in  the  series  of 
TIRs;  or  (b)  received  in  exchange  for  the 
securities  of  a  company  previously 
included  as  a  component  security  and 


'  15  f.SC  78s(bl(l| 

-  17CFR  240.1'n>-4 

'  In  .Amendment  \o   1 .  the  Phlx  additionally 
proposes  to  amend  Phlx  Rule  RO'f(i)  Id  provide 
eligiliilitv  requirements  for  a  i  ompoiient  security 
that  l)ecamp  part  of  a  trust  when  the  security  wa.s 
either:  (a)  Distributed  by  a  (.onipany  airead\ 
ini  hided  as  a  (omponent  se<  urily  in  the  series  of 
TIKs:  or  (b)  received  in  exchange  for  the  securitie.s 
of  a  company  previously  included  as  a  component 
security  and  that  are  no  longer  outstanding  due  to 
a  merger,  consolidation,  corporate  combination  or 
other  event   .Sep  letter  from  John  Dayton.  Assistant 
.Secretary  and  Counsel.  Phlx.  to  Nancy  .Sanow. 
■Assistant  Director.  Division  of  Market  Regulation 
(Division"),  SEC.  dated  .September  7.  2001 
(■'.Amendment  No,  1"). 

M7CFR  240,19b-l 

■  17  CFR  240  n)b-4(ej 
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that  are  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  or  other  event.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics.'' 
***** 

Rule  803.  Criteria  for  Listing— Tier  I 

Rule  803(a)— (i)  No  Change. 
(j)  Trust  Issued  Receipts. 
(l)-(ll)  No  Change. 

***** 

Commentary 

.01     The  Exchange  may  approve  a 
series  of  Trust  Issued  Receipts  for  listing 
and  trading  on  the  Exchange  pursuant 
to  Rule  19b-4(el  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act" I. 
provided  each  of  the  component 
securities  satisfies  the  following  criteria: 

Eligibility  Criteria  for  Component 
Securities  Represented  by  a  series  of 
Trust  Issued  Receipts: 

(1)  each  component  securitv  must  be 
registered  under  Section  12  of  the 
Exchange  Act: 

(ii)  each  component  security  must 
have  a  minimum  public  float  of  a  least 
Si 50  million: 

(iii)  each  component  security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  be  a  reported  national 
market  system  security: 

(iv)  each  component  security  must 
have  an  average  daily  trading  volume  of 
at  least  100,000  shares  during  the 
preceding  sixty-day  trading  period: 

(v)  each  component  securitv  must 
have  an  average  daily  dollar  value  of 
shares  traded  during  the  preceding 
sixty-day  trading  period  of  at  least  Si 
million:  and 

(vi)  the  most  heavily  weighted 
component  security  may  not  initiallv 
represent  more  than  20%  of  the  overall 
value  of  the  Trust  Issued  Receipt. 

.02     The  eligibility  requirements  for 
component  securities  that  are 
represented  by  a  series  of  Trust  Issued 
Receipts  and  that  became  part  of  the 
Trust  Issued  Receipt  when  the  securitv 
was  either:  laj  distributed  by  a  companv 
already  included  as  a  component 
security  in  the  series  of  Trust  Issued 
Receipts:  or  (b)  received  in  exchange  for 
the  securities  of  a  company  previously 
included  as  a  component  security  that 
is  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
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combination  or  other  event,  shall  be  as 
follows: 

(i)  the  component  securitv  must  he 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security: 

(ii)  the  component  se(  untv  must  he 
registered  under  section  12  of  the 
Exchange  Act:  and: 

(iii)  the  component  security  must 
have  a  Standard  &■  Poor's  Sector 
Classification  that  is  the  same  as  the 
Standard  &■  Poor's  Classifu  ation 
represented  by  component  securities 
included  in  the  Trust  Issued  Receipt  at 
the  time  of  the  distribution  or  exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  Statutorv 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  (  onrerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  an\ 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statenientv 
may  be  examined  at  the  places  specifuMi 
in  Item  III  below .  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule  is 
to  amend  Phlx  Rule  803(j)  to  provide 
generic  standards  that  permit  listing  and 
trading,  or  trading  pursuant  to  unlisted 
trading  privileges  ("CTP  "),  of  TlRs 
pursuant  to  Rule  19b-^(e)  under  the 
Act."  This  procedure  would  allow  the 
Phlx  to  begin  trading  qualifying 
products  without  the  need  for  notice 
and  comment  and  (Commission  appro\al 
under  Section  19(b)  of  the  Act."  thus 
promoting  competition  and  IxMiefiting 
the  public  interest,  and,  at  the  same 
time,  reducing  the  Exchange's 
regulator!,'  burden. 

The  Phlx  believes  that  its  proposal 
supplements  its  existing  rules  "  with 


'The  Phlx  made  non-substantive  changns  hv 
rotTRcting  (lie  numb«fring  of  its  Rule  803(11  ami 
deleting  a  l\  pographii.al  error  from  its  rule  text    Sft 
telephone  conversation  on  September  14.  2001 
between  |ohn  Dayton,  Assistant  .Se<Tetar\  and 
Counsel,  Phlx,  and  Cyndi  Nguyen,  .Attomev, 
Division,  SEC 


'  Ruli'  1Pt)-4|i')  provides  that  the  listing  and 
trading  of  a  new  derivative  securities  product  bv  a 
self-reguialor\  organization  ("SRO")  shall  not  be 
d<'enied  a  priipiised  rule  i.hange,  pursuant  to 
paragraph  (lII  II  of  Rule  19l>-4.  if  the  Commission 
has  approved   pursuant  to  section  19|bl  of  the  Act, 
the  SRO  s  trading  rules,  procedures,  and  listing 
standards  for  the  product  class  that  includes  the 
new  deruative  se<  unties  pn>ducl  and  the  SRO  has 
a  sur\eiliaii(  r  pnigram  for  the  pirndiirt  class.  17 
CFR  240  19b-»(p| 

"isr  SC   THsIti) 

'Existing  Phlx  rules  pro\  idf  thai  7  IRs  will  be 
listed  and  traded,  or  traded  pursuant  to  (JTP. 
subietl  to  application  o!  the  folinw  uig  criteria:  (a) 


generic  listing  criteria  means,  in  part,  to 
ensure  that  no  security  underlying  a  TIR 
will  be  readilv  susceptible  to 
manipulation   wtni''  permitting 
sufficient  flexihilitN  in  the  construction 
of  various  TlRs  t(j  meet  investors'  needs. 
The  Phlx  further  believes  that  the 
additional  criteria  are  meant  to  ensure 
sufficient  liquidity  for  investors  seeking 
to  purchase  and  deposit  the  underlying 
securities  with  the  trustee  to  create  a 
new  TIR. 

Thus,  under  the  proposal,  the  Phlx 
could  list  or  trade,  pursuant  to  Rule 
19b-4(e),  any  TIR  product  that  meets 
the  following  additional  criteria:  (1) 
Each  component  security  in  the  TIR 
must  be  registered  under  Section  12  of 
the  Act; '"  (2)  each  component  security 
underlying  the  TIR  must  have  a 
minimum  public  float  of  at  least  $150 
million:  (3)  each  component  security 
undpflving  the  TIR  must  be  listed  on  a 
national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  as  a 
reported  national  market  system 
sec  iirit) :  (4)  each  component  security 
underlying  the  TIR  must  have  and 
d\  erage  daily  trading  volume  of  at  least 
100,000  shares  during  the  preceding 
sixty-day  trading  period;  and  (5) 
component  security  underlying  the  TIR 
must  have  an  average  daily  dollar  value 
of  shares  traded  durini:  tho  |irei  ciii  .l 
sixty-day  trading  penoii    i  ,it  it  ,i^;  ."> ; 
million   in  additinn   nn  uiiiirrK  mg 
security  ma\  initi,ill\  rfii(c-.>'iit  inorp 
than  20%  of  tlir    \.'r.ii;  \,.^\.u  ..I  tto  TiK 

Furthermore,  th<'  lMi^\  w  ...       ::.piy 
with  the  re(  (irdkk'-i  [  i!i',j  n-qi..!-  inents 
of  Rule  19b— 1'.,  ,i!i(i  w  ;:1  file  Form 
19l>-4(t')  for  e,i(  h  !'IK  ii.sted.  or  admitted 
to  trading  pursuant  to  UTP.  under  the 
rule  within  fi\  ■  I'lismess  days  of 
(  ommeni  enifiit  it  Udding.' ' 

Finalh    the  rules  relating  to  the 
distribution  of  securities  by  issuers 
whose  securities  are  included  in  a  TIR 
ha\e  been  recently  revised  to  provide 
that:  (1)  If  a  company  whose  securities 


initial  Li.sting — For  each  trust,  the  Exchange  will 
establish  a  minimum  number  of  TIRs  required  to  be 
outstanding  at  the  time  of  commencement  of 
trading  on  the  Exchange;  (b)  Continued  Lasting — 
Following  the  initial  twelve  month  period  after 
foimation  of  a  trust  and  commencement  of  trading 
on  the  Exchange,  the  Exchange  will  consider  the 
suspension  of  trading  in  or  removal  from  listing  of 
a  trust  upon  which  a  series  uf  TlRs  is  based  under 
any  of  the  following  circumstances  (i)  if  the  trust 
has  more  than  RO  days  remaining  until  termination 
and  there  are  fewer  than  50  record  and/or  beneficial 
holders  of  TIRs  for  30  or  more  consecutive  trading 
days:  (ii|  if  the  trust  has  fewer  than  50,000  receipts 
issued  and  outstanding;  (iii|  if  the  market  value  of 
all  TIRs  issued  and  outstanding  is  less  than 
$1,000,000;  or  (iv)  if  such  other  event  shall  (xrur 
or  condition  exists  which,  in  the  opinion  of  the 
Exchange,  makes  further  dealings  on  the  Exchange 
inadvisable.  Sff  Phlx  Rule  B03(i). 

'"15  use.  781. 

'M7CFT{240.19b-4|e) 
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are  included  in  a  series  to  TIRs 
distributes  a  security,  the  distributed 
security  will  remain  in  the  trust  as  a 
component  security  if  it  is  listed  for 
trading  on  a  national  securities 
exchange  or  through  the  facilities  of 
Nasdaq  and  its  Standard  &  Poor's  Sector 
Classification  is  the  same  as  the  Sector 
Classification  represented  by  the  other 
component  securities  in  the  trust  at  the 
time  of  the  distribution;  and  (2)  if  the 
securities  of  a  company  that  are 
included  in  a  series  of  TIRs  are  no 
longer  outstanding  as  a  result  of  a 
merger,  consolidation,  corporate 
combination  or  other  event,  any 
securities  received  in  exchange  for  those 
securities  w^ill  remain  in  the  trust  as 
component  securities  if  they  are  listed 
for  trading  on  a  national  securities 
exchange  or  through  the  facilities  of 
Nasdaq  and  their  Standard  &  Poor's 
Sector  Classification  is  the  same  as  the 
Sector  Classification  represented  by  the 
other  component  securities  in  the  trust 
at  the  time  of  the  merger,  consolidation, 
corporate  combination  or  other  event 
As  a  result  of  this  change,  a  security 
that  is  automatically  deposited  into  the 
trust  as  a  result  of  a  distribution  or  a 
corporate  event  may  remain  in  the  trust 
even  though  it  does  not  meet  all  of  the 
initial  eligibility  requirements  set  forth 
in  Commentary  0.01  to  Phlx  Rule  803(j) 
For  example,  seciirities  distributed  by 
an  issuer  or  exchanged  in  a  merger 
generally  do  not  have  measurable  price 
and  trading  histories,  and  may  not  have 
a  minimum  pubhc  float  of  $150  million. 
There  is  a  requirement  to  review  the 
securities  that  are  represented  by  TIRs 
on  an  ongoing  basis  to  determine 
whether  component  securities  continue 
to  meet  the  initial  eligibility 
requirements  Accordingly,  the 
Exchange  also  proposes  to  amend  Phlx 
Rule  803(j)  to  provide  eligibility 
requirements  for  a  component  security 
that  became  part  of  a  trust  when  the 
security  was  either:  (1)  Distributed  bv  a 
company  already  included  as  a 
component  security  in  the  series  of 
TIRs;  or  (2)  received  in  exchange  for  the 
securities  of  a  company  previously 
included  as  a  component  security  and 
that  are  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  of  other  event.  The 
eligibility  requirements  for  such 
component  securities  are  as  follows: 

•  Such  component  security  must  be 
listed  on  national  securities  exchange  or 
traded  through  the  facilities  of  .Nasdaq 
and  a  reported  national  market  system 
security; 

•  Such  component  security  must  be 
registered  under  Section  12  of  the 
Exchange  Act;  and 


•  Such  component  security  must 

have  a  Standard  &  Poor's  Sector 
C.ldssificdtion  that  is  the  same  as  the 
Standard  &  Poor's  Sector  Classification 
represented  bv  component  securities 
already  included  in  the  TIR  at  the  time 
of  the  distribution  or  exchange. '^ 
The  Exchange  believes  that  it  is 
appmpriate  in  these  limited  situations 
to  provide  alternate  eligibility  criteria 
for  component  securities.  To  reduce  the 
number  of  distributions  of  securities 
from  the  TIR  which  cause 
inconvenience  and  increased 
transaction  and  administrative  costs  for 
investors,  it  is  useful  to  allow  certain 
securities  that  are  received  as  part  of  a 
distribution  from  a  company  or  as  the 
result  of  a  merger,  consolidation, 
corporate  combination  or  other  event  to 
remain  in  the  TIR  The  proposed 
eligibility  requirements  ensure  that 
component  securities  included  in  a  TIR 
as  a  result  of  a  distribution  or  exchange 
event  are  widely  held  (having  been 
distributed  to  all  of  the  shareholders 
holding  the  original  component 
security),  traded  through  the  facilities  of 
an  exchange  of  Nasdaq  and  registered 
under  Section  12  of  the  Act.'^ 

2  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)  of  the  Act '"  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5) '''  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest  by  allowing  the 
Exchange  to  list  and  trade,  or  trade 
pursuant  to  UTP.  TIRs  which  meet  the 
criteria  in  the  proposed  rule,  thus 
creating  another  marketplace  for  such 
products  which  should  promote 
additional  competition  in  such 
products  Furthermore,  the  Exchange 
believes  Amendment  No  1  should 
enhance  competition  by  enabling  the 
Phlx  to  better  compete  with  other 
markets  trading  TIRs. 

B  Splf-Regulaton.'  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


'  ■'  See  Amendment  No.  1 ,  supra,  note  3. 
'M5U.S.C.  781 
"ISU.S.C.  78f(b). 
>»15U.S.C.  78f(b)(5). 


C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

II.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-75  and  should  be 
submitted  by  October  22,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
section  6(h)(5)  of  the  Act."^  Specifically, 
the  Commission  finds  that  the  proposal 
to  provide  generic  standards  to  permit 
listing  and  trading  of  TIRs  pursuant  to 
Rule  19b— 4(e)  will  further  the  intent  of 
that  rule  by  facilitating  commencement 
of  trading  in  these  securities  without  the 
need  for  notice  and  comment  and 
Commission  approval  under  section 
19(b)  of  the  Act.  By  establishing  generic 
standards,  the  proposal  should  reduce 
the  Phlx's  regulatory  burden,  as  well  as 
benefit  the  public  interest,  by  enabling 
the  Phlx  to  bring  qualifying  products  to 
the  market  more  quickly.  Accordingly, 
the  Commission  finds  that  the  Phlx's 
proposal  and  Amendment  No.  1  will 
prevent  fraudulent  and  manipulative 


'"15  IIS.C.  78flb)(5). 
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acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
Section  6(b)(5)  of  the  Act.'" 

Rule  19b-4(e)  of  the  Act  provides  that 
the  listing  and  trading  of  a  new 
derivative  securities  product  by  an  SRO 
shall  not  be  deemed  a  proposed  rule 
change,  pursuant  to  paragraph  (c)(1)  of 
Rule  19b-4.  if  the  Commission  has 
approved,  pursuant  to  section  19(b)  of 
the  Act,  the  SRO's  trading  rules, 
procedures,  and  listing  standards  for  the 
product  class  that  includes  the  new 
derivative  securities  product  and  the 
SRO  has  a  surveillance  program  for  the 
product  class.'" 

As  described  above,  the  Commission 
has  previously  approved  Phlx  rules  that 
permit  the  listing  and  trading  of 
individual  TIRs  on  the  Exchange  or 
pursuant  to  UTP.'''  In  approving  these 
securities  for  trading,  the  Commission 
considered  their  structure,  their 
usefulness  to  investors  and  the  markets, 
and  the  Exchange's  rules  and 
surveillance  programs  that  govern  their 
trading.  The  Commission  concluded 
then  that  securities  approved  for  listing 
under  those  rules  would  allow  investors 
to:  (1)  Respond  quickly  to  changes  in 
the  overall  securities  markets  generally 
and  for  the  industry  represented  by  a 
particular  trust;  (2)  trade,  at  a  price 
disseminated  on  a  continuous  basis,  a 
single  security  representing  a  portfolio 
of  securities  that  the  investor  owns 
beneficially;  (3)  engage  in  hedging 
strategies  similar  to  those  used  by 
institutional  investors;  (4)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities;  and  (5)  retain  beneficial 
ownership  of  the  securities  underlying 
the  TIR.  The  Commission  believes,  for 
the  reasons  set  forth  below,  that 
additional  TIRs  that  satisfy  the  proposed 
generic  standards  and,  therefore,  can  be 
listed  under  Rule  19b-4(e)  without  prior 
Commission  approval,  should  produce 


'  ■  In  approving  this  proposed  rulp  (  hanjjf,  the 
Commission  notes  that  it  has  considered  the 
proposed  mie's  impact  on  effifiencv.  rompetilion 
and  capital  formation,  15  I'  S  C.  78r(n 

'"  See  Securities  Exchange  Act  Release  No  4(r61 
(December  H.  1998).  6;i  FR  70952  (December  22. 
19981  (File  No.  S7-13-98), 

'"  Sef  .Securities  Exchange  Act  Release  No  43773 
(December  27.  20001.66  FR  838  (lanuarv  4  20011 
(SR-Phlx-00-311 


the  same  benefits  to  the  Phlx  and  to 
investors. 

The  Commission  further  bflipws  that 
adopting  generic  listing  standards  for 
these  securities  and  applying  Rule  19b- 
4(e)  should  fulfil!  the  intended  objective 
of  that  rule  by  allowing  those  TIR 
products  that  satisfy  the  generic 
standards  to  start  trading,  without  the 
need  for  notice  and  comment  and 
Commission  approval  The  Phlx's 
ability  to  rely  on  Rule  19b^(pi 
potentially  reduces  the  time  frame  for 
bringing  these  securities  to  the  market 
or  for  permitting  the  trading  of  these 
securities  pursuant  to  UTP,  and  thus 
enhances  investors'  opportunities.  The 
Commission  notes  that  while  the 
proposal  reduces  the  Exchange  s 
regulatory  burden,  the  Commission 
maintains  regulatory  oversight  over  any 
products  listed  under  the  generic 
standard  through  regular  inspection 
oversight. 

The  Commission  finds  that  the  PhLx  s 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  listing  and 
trading  of  TIRs  pursuant  to  Rule  19b- 
4(e)  on  the  PhLx.  or  pursuant  to  UTP  As 
the  Commission  noted  in  its  previous 
review  and  approval  of  Phlx  Rule  803()). 
all  TIR  products  listed  under  the  generic 
standards  will  be  subject  to  the  full 
panoply  of  the  Phlx  rules  and 
procedures  that  now  govern  both  the 
trading  of  TIRs  and  the  trading  of  equitv 
securities  on  the  Phlx.  including,  among 
others,  rules  and  procedures  governing 
the  priority,  parity  and  precedence  of 
orders,  responsibilities  of  the  specialist 
account  opening  and  customer 
suitability  requirements,  and  the 
election  of  a  stop  or  limit  order  '" 

The  Commission  further  finds  that;  111 
By  requiring  that  the  underlying 
securities  in  a  'TIR  are  registered  under 
section  12  of  the  Act  and  listed  on  a 
national  securities  exchange  or  Nasdaq 
and  (2)  by  establishing  minimum  values 
for  the  number  of  outstanding  receipts 
average  daily  trading  volume,  average 
daily  dollar  volume,  and  public  float, 
the  Exchange's  proposed  listing  criteria 
will  help  to  ensure  that  a  minimum 
level  of  liquidity  will  exist  to  allow  for 
the  maintenance  of  fair  and  orderly 
markets  for  those  TIR  products  listed 
and  traded  pursuant  to  Rule  19b-4(p) 
The  Commission  believes  that  the 
listing  criteria  will  help  to  ensure  that 
no  security  underlying  a  TIR  will  be 
readily  susceptible  to  manipulation, 
while  permitting  sufficient  flexibility,  in 
the  construction  of  various  TIRs  to  meet 
investors  needs.  The  Commission 
further  believes  that  these  criteria 
should  serve  to  ensure  that  the 


underlx  in>;  securities  of  such  TIR  are 
well  c:apitalized  and  actively  traded. 
which  will  help  to  ensure  that  U.S. 
securities  markets  are  not  adversely 
affected  by  the  listing  and  trading  of 
new  TIRs  under  Rule  19b-4(e), 
Accordingly,  the  Commission  finds  that 
this  criteria  is  consistent  with  section 
6rb)(5)  of  the  Act,  because  they  serve  to 
prevent  fraudulent  or  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest    " 

Additionaii\ .  d-^  me  Commission 
noted  in  its  previous  review  and 
approval  of  PhLx  Rule  803{j),  the 
Exchange's  delisting  criteria  allows  it  to 
consider  thi  ^i^pension  of  trading  and 
the  delisting  (,i  n  TIR  if  an  event  occurs 
that  makes  further  dealings  in  such 
securities  inadvisable  This  will  give  the 
Phlx  flexibility  to  delist  TIRs  if 
circumstances  warrant.  The  proposal 
also  relies  on  procedures  to  halt  trading 
in  TIRs  in  certain  enumerated 
c  ircumstances  that  were  approved 
previously  by  the  Commission. ^^^ 

The  (Commission  notes  that,  in 
connection  v\  iih  its  previous  review  and 
approval  nf  Fhl.x  Rule  803(j).  it 
approved  the  Exchange's  minimum 
price  inLroments,  its  sur\eillance 
procedures,  and  its  disclosure  and 
prospectus  delivery  requirements  for 
TIRs  ' '  In  accord  with  these  previous 
findings,  the  Commission  believes  that 
these  rules,  which  will  govern  the 
trading  of  TIR  products  listed  pursuant 
til  Rule  mb— 4(e).  will  provide  adequate 
safeguard'  to  prevent  manipulative  acts 
and  prac  tues  and  to  protect  investors 
and  the  public  interest.  Further,  the 
Commission  believes  that  the  proposal 
will  ensure  that  investors  have 
infLirmation  that  will  allow  them  to  be 
ade(quately  apprised  of  the  terms, 
characteristics,  and  risk  of  trading  TIRs. 

Furthermore,  the  PhLx  will  file  Form 
19b— 4(e)  with  the  Commission  within 
five  business  days  of  commencement  of 
trading  a  TIR  under  the  generic 
standards,  and  will  comply  with  all 
Rule  19l>-4(e)  recordkeeping 
requirements 

The  Commission  believes  that  the 
Phlx  s  f.iruposed  rule  governing  the 
listing  and  trading  of  TIRs  pursuant  to 
Rule  19b-4le.i  pniv  uies  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 


■l.i 


-'ISU.S.C  78flb)(5), 
''  See  supra  note  19. 
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and  the  public  interest,  consistent  with 
section  6(b)(5)  of  the  Act.--' 

Finally,  the  Commission  believes  that 
the  Amendment  No.  1  to  provide  an 
alternate  eligibility  criteria  for 
component  securities  received  as  part  of 
a  distribution  or  as  a  result  of  a  merger. 
consolidation,  corporate  combination  or 
other  event  to  remain  in  the  trust  should 
enhance  competition  by  enabling  the 
Phlx  to  better  compete  with  other 
markets  trading  TIRs  and  notes  that  the 
Commission  has  previously  approved 
similar  listing  standards  modifications 
for  the  American  Stock  Exchange.  Inc- 

Accordingly,  the  Commission  finds 
that  there  is  good  cause,  consi.stent  with 
Section  6(b)(5)  of  the  Act.-*'  to  approve 
the  proposal,  as  amended,  on  an 
accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  the  Federal 
Register  pursuant  to  Section  19(b)(2)  of 
the  Act.-^ 

V.  Conclusion 

/( is  thereforf  ordered,  pursuant  to 
Section  19CiD)(2)  of  the  Act.2«  that  the 
proposed  rule  change,  as  amended.  (SR- 
Phlx-2001-75).  is  hereby  approved  on 
an  accelerated  basis 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  -"'  i 

Margaret  H.  McFarland,  ' 

Deputy  Secretary 
[FRDoc  01-24474  Filed  q- 2 8-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMM  No.  34-44844;  RIe  No.  SR-Phlx- 
2001-68] 

Setf-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Inc.  Regarding 
Notification  of  Changes  in  Business 
Operations  and  the  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan  I 

September  25,  2001 

Pursuant  to  Section  19(b)l  1 )  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  -  thereunder. 


^M5lSC.  78f(b)(,S). 

'^  Sep  .Securities  Exchange  Act  Release  So.  44309 
(Mav  16,  2001),6hFR28587(May  23.  2001)(SR- 
.^men-2001-04l 

'-l^l.  SC.  78f(b|(5), 

•:-15  L.SC  78s(bl(2). 

■"ISL.SC.  78s(b)(2), 

"17CFR200.30-31a)(12), 
'15LSC  78s(b)(l). 
17CFR  240  iqb-4. 


notice  is  hereby  given  that  on  July  19, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  (Phlx"  or    Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
thf  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  Items 
have  been  prepared  bv  the  Exchange, 
On  September  20.  2001 .  the  Phlx 
amended  the  proposal  *  The 
C'ommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
perscms 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Suiistance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  an 
Equity  Floor  Procedure  Advice 
(   EFPA")  and  an  Options  Floor 
Procedure  Advice  ("OFPA").  with  fine 
schedules  under  the  minor  rule 
violation  enforcement  and  reporting 
plan  ("Minor  Rule  Plan")*  containing 
the  requirements  for  notification 
established  in  PhLx  Rule  610, 
"Notification  of  Changes  in  Business 
Operations  "  Additionally,  the 
Exchange  proposes  to  amend  Phlx  Rule 
610  to  require  at  least  ten  business  days 
prior  notification  of  a  change  in 
business  operations  The  same  ten 
business  dav  notification  requirement  is 
proposed  for  the  OFPA  and  EFPA  and. 
therefore,  establishes  consistency  with 
the  proposed  OFPA.  EFPA  and  Phlx 
Rule  610  The  text  of  the  proposed  rule 
change  is  below.  Additions  are  in 
italics. 

F-33  Failure  to  Provide  Notification  of 
Changes  m  Business  Operations 

Anv  member  or  member  organization 

for  which  the  Exchange  is  the 
Designated  E.xamining  Authority 
t'  DEA'l.  that  operates  as  a  specialist. 
floor  broker  and/or  Registered  Options 
Trader  I  "ROT" I.  shall  provide  prior 
written  notification  to  the  Examinations 
Department  of  any  change  m  the 
business  operations  of  such  member  or 
member  organization  which  would 
cause  the  member  or  member 
organization  to  be  subject  to  additional 
or  modified  net  capital  requirements, 
examination  schedules  or  other 


^  See  September  19.  iOOl  lf>ttpr  from  Linda  S, 
Christie.  Counsel.  Phlx,  to  Naiicv  .Sanow,  Assistant 
Director.  Division  of  Market  Regulation   SEC.  and 
attachments  ("Amendment  No.  1  ')  Amcndmont 
No.  1  completely  replaces  and  super<;ede<.  ihr 
original  proposal. 

•SEC  Rule  19d-l(c){l)  requires  prompt  rcportinii 
to  the  Commission  of  any  final  liisi  iplinarv  action 
17CFR  240.19d-l(c){l).  However  minor  n^ile 
violations  not  exceeding  S2.S0O  00  are  not  deemerl 
final  and  therefore  are  not  subject  to  the  same 
reporting  requirements.  See  also  Phlx  Rule  970. 


registration,  examination  or  regulatory- 
requirements. 

For  the  purposes  of  this  Advice,  the 
appropriate  time  frame  for  notification 
is  at  least  10  business  days  prior  to  the 
change  in  business  operations. 

FINE  SCHEDULE  (Implemented  on  a 
three-year  running  calendar  basis) 

F-33 

1st  Occurrence    $250.00 

2nd  Occurrence     S500.00 

3rd  Occurrence    $1000.00 

4th  and  Thereafter    Sanction  is 

discretionary  with  Business  Conduct 

Committee 


Notification  of  Changes  in  Business 
Operations 

Rule  610.  Any  member  or  member 
organization  for  which  the  Exchange  is 
the  Designated  Examining  Authority 
("DBA"),  that  operates  as  a  specialist, 
floor  broker  and/or  Registered  Options 
Trader  ("ROT"'),  shall  provide  prior 
written  notification  to  the  Examinations 
Department  of  any  change  in  the 
business  operations  of  such  member  or 
member  organization  which  would 
cause  the  member  or  member 
organization  to  be  subject  to  additional 
or  modified  net  capital  requirements, 
examination  schedules  or  other 
registration,  examination  or  regulatory 
requirements. 

For  the  purposes  of  this  Rule,  the 
appropriate  time  frame  for  notification 
is  at  least  10  business  days  prior  to  the 
change  in  business  operations. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Phlx  proposes  to  provide  for  the 
issuance  of  fines  for  failure  to  notify  the 
Exchange  of  certain  changes  in  business 
operations  for  minor  infractions  without 
the  need  for  formal  disciplinary  action. 
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The  Phlx  believes  this  should 
streamline  the  sanctioning  process  and 
make  it  more  efficient  for  all  parties 
invoi\c'd. 

Phlx  Rule  610  requires  members  or 
member  organizations  for  which  the 
Exchange  is  the  designated  examining 
authority  operating  as  a  specialist,  floor 
broker  or  Registered  Options  Trader 
("ROT")  to  provide  prior  written 
notification  to  the  Phlx  Department  of 
Examinations  ("Department")  of  any 
change  in  certain  of  its  business 
operations  which  would  cause  the 
member  or  member  organization  to  be 
subject  to  certain  additional  or  modified 
regulatory  or  financial  requirements.'' 
The  Exchange  also  proposes  to  amend 
Phlx  Rule  610  to  require  at  least  ten 
business  days  prior  notification  to  a 
change  in  business  operations.  The 
requirement  for  ten  business  days  prior 
notification  is  consistent  with  the 
proposal  for  the  OFPA  and  EFPA. 

Currently,  when  a  violation  of  Phlx 
Rule  610  is  detected,  the  Department 
sends  a  letter  of  inquir\'  to  the  member 
or  member  organization  and  makes  a 
formal  request  that  begins  an 
examination.  If  a  violation  is  found,  the 
Department  sends  a  recommendation  to 
the  Exchange's  Business  Conduct 
Committee  ("Committee").  The 
Committee  considers  the  matter  and 
may  determine  to  issue  a  statement  ot 
charges."  This  action  is  reportable  on  a 
member's  Form  U-4  or  member 
organization's  Form  BD  (Uniform 
Application  for  Broker-Dealer 
Registration)  because  it  is  a  disciplinarv 
action.  By  adopting  a  fine  schedule 
under  the  Minor  Rule  Plan,  the 
Department  can  issue  fines  for  minor 
infractions  without  the  need  for  formal 
disciplinary  action. 

The  Exchange  believes  that  it  is 
appropriate  to  add  the  requirements  of 
Phlx  Rule  610  to  its  Minor  Rule  Plan. 
The  Exchangers  Minor  Rule  Plan  is 
intended  to  provide  a  response  to  a 
violation  of  Exchange  rules  when  a 
meaningful  sanction  is  needed,  but 
initiation  of  a  disciplinary  proceeding 
pursuant  to  Phlx  Rule  960.2  is  not 
suitable  because  such  a  proceeding 
would  be  more  costly  and  time 
consuming  than  would  be  warranted 
given  the  nature  of  the  violation." 
Therefore,  the  inclusion  of  the 


■  .Sfp  ChK  Kiil>'  hlO   Sr(  iirilns  K\c  h,ini;r  Ai  t 
RfliMSf  Nn  -1(54(1  (Ndvrmhcr  4,  2000),  (k.  (  K  h't48  < 
(NiivpinixT  21,  2(MKI)|SK-l'lil\-(X)-47) 

'  SfP  Phlx  Rule  MBO  :t.  The  Cnmmitli'c  i oiilci  also 
(Irtermini-  thai  a  Ik.s.s  formal  sanction,  such  as  a 
letter  of  caution.  Is  appropriate, 

'  Phlx  Rnle  9h0  2  governs  the  initiation  of 
rilst  iplinar\  proceedings  In  the  Exchange  for 
violations  uitliin  the  disi  ipliiiarv  lunsiiii  tion  of  the 
F.xchange 


requirements  of  Phlx  Rule  610  m  the 
Minor  Rule  Plan  should  make  the 
Exchange's  disciplinary  system  more 
efficient.  If  the  Exchange  determines 
that  a  violation  of  Phlx  Rule  610  is  not 
minor  in  nature,  the  Exchange  rnav 
initiate  full  disciplinar\-  proceedings  in 
accordance  with  Phlx  Rule  960  2 

2.  Statutory  Basis 

The  Phlx  believes  the  propcjsed  rule 
change  is  consistent  with  Section  6  of 
the  Act  "  in  general,  nnd  furthers  th«' 
objectives  of  Section  6(b)|5i  '  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  h  fn-c  ,ind 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest,  and  specificaiU  with 
Section  6(b)(6)  of  the  Art  '"  which 
requires  that  the  rules  of  an  exchange 
provide  that  its  members  be  disciplined 
appropriately  for  violations  of  an 
exchanges  rules  and  the  Act.  h\ 
providing  the  Exchange  the  ability  to 
impose  sanctions  in  a  more  efficient 
manner  that  are  proportionate  tn  thi' 
nature  of  the  \ioldtion 

B.  Self-Regulatnr)  Organization's 
Statemfnt  on  Burden  nn  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  an_\ 
inappropriate  burden  on  rnnipelition. 

C,  S('lt-Rf^gulatnr\-  Organization's 
Statpwpnt  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  nt 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  pt>nod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  sue  h 
longer  period  tn  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Ext  hant;e  consents, 
the  Commission  will 

(A)  B\'  order  approve  sm  h  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  art  in\  ited  to 
submit  written  data   vu-vss  .n-nj 


«15  I'.SC,  78f, 
"ISII.S.C;.  78flb)(5). 
•"ISl'.S.C.  78fnj)(6), 


arguments  concerning  tht  i n-^  ijng. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shouii  flic  M\    opies  thereof  with  the 
Secretary .  Somrities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
ameiuliiHnts,  all  written  statements 
with  i>spei,t  to  the  proposed  rule 

JiiiiL^c  that  are  filed  with  the 
1     :Mii.sN;'n.  and  all  written 

nuiiuiULdtions  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  r   miiiission's  Public  Reference 
Him  1111  (  iijues  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-68  and  should  be 
submitted  by  October  22.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

aiithnritv  '' 

Margaret  H    M(  1  arland. 

Deputy  Secretary . 

[FR  Dr..    rn -744-6  Filed  ft-28-01;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  3791] 

Bureau  of  Consular  Affairs: 
Designation  of  Certain  Posts  for 
Special  Fee  Payment  Procedures 

Thi'-  public  notice  identifies 
i  i;  1   n,ti  posts  designated  by  the 
Deputv  Assistant  Secretary  for  Visa 
Services  for  two  purposes  related  to  the 
payment  of  immigrant  visa  fees.  The 
first  purpose  relates  to  the  revised 
procedure  for  payment  of  the  fee  for  the 
[)rocessing  of  the  application  for  aii 
immigrant  visa  set  forth  in  the  federal 
REGISTER  on  September  8,  2000.  (65  FR 
54598).  The  effective  date  of  that  notice 
was  stayed  until  January-  1,  2001  by  a 
public  notice  in  the  Federal  Register  of 
December  14.  2000,  (65  FR  78243). 

The  s,.,   ,ii(i  purpose  is  to  identify'  the 
prist-  f   I  v\  hich  a  fee  pursuant  to  Item 
f)':     f  tlie  Schedule  of  Fees  for  Consular 
Services  (22  CFR  22.1)  will  be  assessed 
for  advance  review  of  and  assistance 
with  the  Affidavit  of  Support  that  is 
required  in  certain  immigrant  visa  cases. 
Notice  of  this  fee  requirement  was 
added  to  the  visa  regulation  pertaining 


"  ir(:FK20()3O-3(a)(12) 
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to  the  Affidavit  of  Support  requirement 
in  22  CFR  40.41(b).  and  was  effective 
lanuary  1,  2001, 

The  Department  will  publish  furthf^r 
public  notices  as  additional 
designations  are  made 

The  Deputy  Assistant  Secretan-  for 
Visa  Senices  hereby  designates  the 
Foreign  Service  posts  in  the  following 
cities  for  participation  in  the  new 
immigrant  visa  application  processing 
fee  payment  svstem  and  the  fee  for 
review  of  and  assistance  with  the 
Affidavit  of  Support  required  under 
section  213A  of  the  Immigration  and 
Nationality  Act  The  effective  date  of  this 
notice  is  October  1.  2001 
Abidjan.  Cote  Dlvoire 
Accra,  Ghana 
Addis  Ababa.  Ethiopia 
Algiers.  Algeria 
Antananarivo.  Madagascar 
Cairo.  Egypt 
Cotonou,  Benm 
Casablanca.  Morocco 
Dakar.  Senegal 
Dar-es-Salaam.  Tanzania 
Djibouti.  Djibouti 
Harare.  Zimbabwe 
[ohannesburg.  South  .Africa 
Kinshasa.  Democratic  Republic  of  the 

Congo 
Lagos.  Nigeria 
Libreville.  Gabon 
Lilongwe.  Malawi 
Lome.  Togo 
Lusaka,  Zambia 
Monrovia.  Liberia 
Nairobi.  Kenva 
Niamey.  Niger 
Ouagadougou.  Burkina  Faso 
Praia.  Cape  Verde  islands 
Tunis.  Tunisia 
Yaounde.  Cameroon 

Drttffi    s..[)tember  4.  2001. 
Wayne  G.  Griffith, 
Ueputv  A^sistatit  Secretary  for  Visa  Services. 
U.S.  Department  of  State. 
(PR  Do<    ni-244W  Filed  9-28-01;  8:45  ami 
BIUJNG  CODE  471CM)6-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Fiied  During  Weelt  Ending  September 
14, 2001 

The  following  .^greemfnts  w»t''  fil'>fi 
with  the  Department  of  Transportation 
under  provisions  of  49  U.S.C.  Sections 
412  and  414   .Answers  may  b*'  filcfi 
within  21  days  after  the  filing  nf  th'' 
applications 

Docket  \umhpr  O.ST-2001-10h()l 
Dutp  Filed:  September  10,  2001 


Piirties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  0512  dated  7  September  2001 
Mail  Vote  144— Resolution  OlOo 
TC3  Special  Passenger  Amending 
Resolution  between  Korea  (Rep,  of) 
and  lapan. 
Intended  Effective  Date:  1  October 
2001 
Docket  Number:  OST-2001- 10602 
Do(eF//ed:  September  10.  2001 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTCl  0197  dated  21  August  2001 
TCl  Longhaul  between  LISA  and 

Chile  Resolutions  rl-rl5 
MINUTES— PTCl  0199  dated  31 

August  2001 
TABLES— PTCl  Fares  0066  dated  24 

.■\uKUSt  200 
Intended  Effective  Date:  1  January 
2002 
Docket  Number:  OST-2001-10618 
Date  Filed:  September  1 1 .  2001 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTCl  0194  dated  21  August  2001 
TCI  Caribbean  Resolutions  rl-rl2 
PTCl  0196  dated  21  August  2001 
TCI  Within  South  America 

Resolutions  rl3-r23 
MINUTES— PTCl  0198  dated  31 

August  2001 
TABLES— PTC  :i  Fares  0063  dated  21 

August  2001 
TCl  Caribbean  Specified  Fares  Tables, 
PTCl  Fares  00B4  dated  21  August 

2001 
TCl  Within  South  America  Specified 

Fares  Tables 
Intended  effective  date;  1  lanuary 
2002 
Docket  Number:  OST-2001-10631 
Date  Filed:  September  13,  2001 
Parties.  Members  of  the  International 

Air  Transport  Association 
Subject: 

Mail  Vote  139 

i'TC12  CAN-EL  K  0075  dated  7 

September  2001 
TCl 2  North  Atlantic  Canada-Europe 

Passenger  Agreement  rl-r26 
MINUTES— PTCl 2  CAN-EUR  0073 

dated  24  luly  2001 
TABLES— PTCl  2  CAN-EUR  Fares 

0025  dated  7  September  2001 
Intended  effective  date:  1  November 
2001 

Dorolhv  \   Heard. 

Federal  Register  Liaison. 

IFR  nn.    m-24477  Filed  9-28-01;  8:45  ami 

BILLING  CODE  4910-62  P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Federal  Advisory  Committee  Act; 
Rapid  Response  Teams  on  Airport 
Security  and  Aircraft  Security 

agency:  Office  of  the  Secretary. 
Department  of  Transportation  (DOT). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Transportation's 
Rapid  Response  Teams  on  Airport 
Security  and  Aircraft  Security  will  meet 
on  an  as-needed  basis  throughout  the 
rest  of  September  2001.  The  purpo.se  of 
the  meetings  is  to  review  and  evaluate 
means  for  improving  the  security  of 
airports  and  aircraft  against  unlawful 
interference  in  light  of  the  terrorist 
incidents  of  September  11.  2001.  All 
meetings  will  be  closed  to  the  public 
because  matters  related  to  aviation 
security  will  be  discussed.  The  bases  for 
closing  the  meetings  are  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
and  5  U.S.C.  552b(c)(3)  and  (4). 
FURTHER  INFORMATION:  Questions 
regarding  these  meetings  should  be 
directed  to  David  Tochen,  Deputy 
Assistant  General  Counsel.  Committee 
Management  Officer,  U.S.  Department  of 
Transportation,  400  7th  Street.  SW.. 
Washington.  DC  20590.  phone  number 
(202)366-9161. 

Issued  nn  September  21 .  2001 . 
Rosalind  A.  Knapp, 
Acting  General  Counsel 
\¥K  Do(  .  01-24479  Filed  9-28-01;  8;4=i  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review:  0MB 
Control  No.  2126-NEW  (Graduated 
Commercial  Driver's  License  (CDL) 
Survey) 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice;  request  for  comments. 


summary:  The  FMCSA  announces  that 
the  Information  Collection  Request  (ICR) 
described  in  this  notice  is  being  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
FMCSA  is  requesting  OMBs  approval 
for  a  new  information  collection  as 
described  below.  The  Federal  Highway 
Administration  (FHWA)  published  a 
Federal  Register  notice  offering  a  60- 
day  comment  period  on  this  information 
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collection  on  fulv  19.  1999  (64  FR 
38699).  At  that  time,  the  Office  of  Motor 
Carrier  Safety  was  a  part  of  the  Federal 
Highway  Administration  (FHWA) 
Rulemaking,  enforcement,  and  other 
activities  of  that  former  office  are  now 
being  continued  by  the  FMCSA.  The 
comments  that  were  received  are 
addressed  below.  We  are  required  to 
send  ICRs  to  OMB  under  the  Paperwork 
Reduction  Act. 

DATES:  Please  submit  comments  by 
October  31.  2001 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget.  725  Seventeenth  Street  NVV.. 
Washington.  DC  20503.  Attention:  DOT 
Desk  Officer.  We  particularly  request 
your  comments  on  whether  the 
collection  of  information  is  necessary 
for  the  FMCSA  to  meet  its  goal  of 
reducing  truck  crashes,  including 
whether  the  information  is  useful  to  this 
goal;  the  accuracy  of  the  estimate  of  the 
burden  of  the  information  collection, 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  wants  to  receive  comments  within 
30  days  of  publication  of  this  notice  in 
order  to  act  on  the  ICR  quickly. 

FOR  FURTHER  INFORMATJON  CONTACT:  Mr 

Robert  Redmond  (202)  366-9579,  Office 
of  Safety  Programs,  State  Programs 
Division  (MC-ESS),  Federal  Motor 
Carrier  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:30  am 
to  4  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Graduated  Commercial  Driver's 
License  (CDL)  Survey. 

Background:  The  House  Conference 
on  the  FY  1996  Department  of 
Transportation  and  Related  Agencies 
Appropriation  Act  (Public  Law  104-50. 
H.  Rep.  104-286)  directed  the  FHWA  to 
contract  with  the  Transportation 
Research  Institute  (TRl)  of  the  American 
Trucking  Associations  Foundation.  Inc. 
to  perform  applied  research  to  address 
a  number  of  highway  safety  issues,  such 
as:  driver  fatigue  and  alertness;  the 
application  of  emerging  technologies  to 
ensure  safety,  productivity  and 
regulatory  compliance;  and  commercial 
driving  licensing,  trairting  and 
education.  The  amount  allocated  was  to 
be  not  less  than  S4  million.  A  survey  of 
industry  opinion  pertaining  to  a 
graduated  CDL  is  one  of  these  projects 


under  the  congressionaliy  mandated 
cooperative  agreement  with  the  TRI 

Section  401 9  of  the  Tran.'<j)()rtation 
Equity  .^ct  for  the  21st  Century  (Public 
Law  105-178)  directed  the  Secretary-  of 
Transportation  to  identify  the  benefits 
and  costs  of  a  graduated  CDL  system  as 
part  of  a  review  of  the  i  urrent  CDL 
testing  procedures  and  to  identify 
methods  to  improve  the  testing  and 
licensing  standards.  The  trucking 
industr\'  alf)ne  projects  a  need  for 
300,000  new  and  replacement  drivers 
every  year  until  the  turn  of  the  century. 
In  addition  tf)  those  newly  entering  the 
truck-driving  field,  others  are  constantly 
transitioning  from  one  type  of 
commercial  motor  vehicle  optration  to 
another.  For  example,  moving  from 
straight  trucks  to  cr)mbinations.  from 
tractor-semis  to  doubles  or  even  triples, 
from  hauling  general  commodities  to 
motor  vehicles  or  even  hazardous 
materials,  moving  from  srh!)ol  buses  to 
transit  buses  or  motor  coaches,  or 
moving  back  and  forth  between  various 
trucks  an(i  buses 

A  graduateti  or  provisional  CDL 
program  might  go  beyond  today  s  CDL 
requirements  to  provide  for  safer 
introduction  of  new  drivers  into  the 
industry  and  assure  the  measured 
progression  of  drivers.  h\  proper 
training  and  supervision,  into  more 
complex  driving  jobs. 

Before  considering  the 
recommendation  and  development  of  a 
provisional  CDL  program,  it  is  necessary 
to  better  identify  the  need  for  and 
quantify  the  potential  benefits  and  costs 
of  such  a  program  TRl.  in  cooperation 
with  representatives  of  all  segments  of 
the  truck  and  bus  industries,  will  survey 
representatives  of  the  motor  earner 
(truck  and  bus)  industry,  drivers,  driver 
training  schools,  insurance  companies, 
and  driver  licensing  and  law 
enforcement  agencies,  using 
approximately  15  short  response 
questions  with  the  ability  to  add 
narrative  comments,  about  the  need  for 
benefits  of.  potential  acceptance  of. 
institutional  barriers  to  and  practicality 
of  a  graduated  commercial  driver 
licensing  system  and  the  likely 
improvements  in  highway  safety, 
employment  opportunities  and 
transportation  efficiency   The  questions 
for  the  written  survey  will  be  based  on 
information  gathered  during  pre\iousl\ 
conducted  focus  group  sessions  and  will 
include  the  importance  of  certain 
elements  m  a  graduated  driver  licensing 
program  such  as  training,  driving 
record,  driving  experience,  age,  testing 
and  restrictions 

Over  the  past  two  years  the  sur\  e\ 
questionnaire  was  drafted  and  received 
extensive  review  and  comments  by 


FMCSA  staff  and  the  Technical  Review 
Committee  that  are  working  on  this 
study  This  review/comments/revision 
process  was  conducted  several  times 
until  a  questionnaire  was  developed 
that  would  accomplish  the  data 
collection  goals  of  this  study. 

The  stucly  data  will  be  compiled  and 
statistically  evaluated.  The  results  of  the 
evaluation  and  conclusions  will  be 
presented  in  a  final  report  that  will 
address  the  potential  benefits,  costs  and 
feasibility  of  implementing  a  graduated 
or  provisionaJ  CDL  program.  The  results 
will  be  used  by  the  FHWA  in  evaluating 
the  potential  for  pilot  testing  the 
graduated  CDL  concept  and  developing 
a  rulemaking  based  on  the  results  of  the 
pilot  study. 

Comments  Received:  The  comments 
that  were  received  in  response  to  the 
July  19,  1999.  Federal  Register  notice 
are  addressed  as  follows: 

Margaret  O'Donneli.  This  comment 
was  a  request  to  participate  in  the 
survey  and  was  not  pertinent  to  the 
issue  of  whether  or  not  there  was  a  need 
to  conduct  the  survey  Georgia  Motor 
Trucking  Association:  This  comment 
was  in  favor  of  conducting  the  survey  as 
a  way  to  gauge  industry  interest  in  and 
potential  acceptance  of  a  Graduated 
CDL. 

Bill  Wetherald:  This  comment  asked 
what  the  minimum  age  for  a  CDL  would 
be  under  the  Graduated  CDL  scenario 
and  expressed  concern  over  younger 
drivers  It  did  not  specifically  address 
the  need  for  a  survey. 

Association  of  Publicly  Funded  Truck 
Driving  Si  hools:  This  comment 
addressed  the  Association's  stand  on 
younger  drivers  and  was  not  pertinent 
ti)  the  issue  of  whether  or  not  a  survey 
was  needed 

Advocates  for  Highway  and  Auto 
Safety:  The  Advocates  object  to  this 
information  collection  for  the  following 
reasons:  1)  Because  the  survey  is  being 
administered  by  TRl;  2)  because  thev 
feel  FMCSA  has  prejudiced  the  outcome 
by  mentioning  a  lower  age  limit  for  a 
CDL  in  the  Federal  Register  Notice;  and. 
3)  b>ecause  they  believe  highway  safety 
groups  should  be  included  in  the  survey 
population.  Each  of  these  concerns  will 
be  addressed  individually. 

The  Advocates  claim  that  FMCSA  was 
not  legislatively  directed  to  award  the 
graduated  CDL  study  to  TRI  In  fact. 
FMCSA  was  Congressionaliy  directed 
during  FY'  96  to  contract  with  TRI  to 
[)erf(jrni  applied  research  for  an  amount 
not  less  than  S4  million  to  address 
safety  issues  of  concern  such  as  driver 
fatigue  and  alertness;  the  application  of 
emerging  technologies  to  ensure  safety; 
productivity  and  regulatory  compliance; 
licensing;  and  commercial  driver 
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training  and  education.  The  Graduated 

CDL  sunev  fulfills  pari  of  this  mandate 
The  Advocates  claim  that  FMCSA  has 
prejudiced  the  outcome  of  the  survey  by 
mentioning  lowering  the  age  for  a 
commercial  drivers  license  in  the 
Federal  Register  notice  The  survey  was 
designed  to  eliminate  anv  bias  as  to  the 
age  when  drivers  should  be  granted  a 
commercial  drivers  license.  The  survey 
asks  two  questions  about  age;  one  being 
the  minimum  age  at  which  an  applicant 
should  be  eligible  to  receive  a  graduated 
CDL  and  the  second  being  thf  minimum 
age  at  which  the  holder  of  a  graduatf-d 
CDL  should  be  eligible  to  graduate  to  an 
unrestricted  CDL.  Respondents  are 
asked  to  fill  in  a  blank  with  the  age  for 
both  questions.  The  survey  design  has 
been  carefully  reviewed  by  the  FMCiSA  ' 
Contracting  Officers  Technical 
Representative  (COTR)  and  the 
Technical  Review  Committee  (TRC)  for 
the  study  to  ensure  that  there  are  no 
conflicts  of  interest  concerning  any  of 
the  survey  questions,  including  those 
about  age  Both  the  COTR  and  the  TRC 
will  be  closely  involved  in  the  data 
analysis  and  final  report  to  further 
insure  no  conflict  of  interest  regarding 
any  of  the  factors  involved  in  a 
Graduated  CDL. 

Lastly,  the  Advocates  obiect  tu  the  fact 
that  no  public  safety  groups  are 
included  in  the  survey  population   In 
fact.  Advocates  is  one  of  five  public 
safety  groups  that  are  to  be  included  in 
the  survey  population. 

E  Robert  Ban  This  comment 
addresses  implementation  of  a 
Graduated  CDL  with  regards  tu  voungf>r 
drivers  and  their  training  It  does  not 
specifically  address  the  need  to  conduct 
the  survey  and  therefore  is  not  pertinent 
to  this  submittal 

Driver  Training  &-  Development 
Alliance:  This  comment  is  in  support  of 
conducting  a  survey  on  the  concept  of 
a  Graduated  CDL  as  a  first  step  in  the 
process  of  determining  the  viability  of 
such  a  system. 

Tri-Bell  IndustriPf;  This  comment  is 
in  favor  of  a  Graduated  CDL  program  fnr 
reasons  of  supplying  the  industry  with 
better-trained  drivers.  However,  it  does 
not  specifically  address  whether  or  not 
a  survey  should  be  conducted,  and 
therefore  is  not  pertinent  to  this 
information  collection. 

International  Brotherhood  of 
leamsfers  The  IBT  objects  to  the 
conduct  of  the  survey  because  they  have 
not  been  given  the  opportunity  to 
review  the  survey  instrument  or  survey 
plan  The  intent  of  this  first  notue  was 
simply  to  ask  whether  or  not  an 
information  collection  should  take 
place  Once  a  survey  package  is 
submitted  to  0MB.  notice  will  be 


published  giving  IBT  an  opportunity  to 
( fimment  on  the  survey  plan  and 
instrument. 

American  AutomobUe  Association: 
This  comment  supports  conduct  of  the 
Graduated  CDL  survey  as  a  "first  step  in 
exploring  the  benefits  of  a  graduated 
CDL  system  as  a  highway  safety 
measure." 

Insurance  Institute  For  Hi<:h\vnv 
Safetv:  This  comment  requests  that 
additional  parties  be  added  to  the 
sunev  population — namely  nonprofit 
safety  groups  and  knowledgeable 
university  researchers.  The  survey  plan 
for  the  Graduated  CDL  survey  does  in 
fact  inc  lude  the  following  highway 
safety  groups  in  its  survey  population: 
AAA;  Insurance  Institute  for  Highway 
Safetv;  National  Safety  Council; 
Advocates  for  Highway  and  Auto  Safety; 
and  Citizens  for  Reliable  and  Safe 
Highways.  This  survey  is  intended  to 
gaugp  the  need  for.  and  potential 
a(  ( eptance  of.  a  Graduated  CDL  by  the 
motor  carrier  industry  The  survey 
population  has  been  e.xpanded  to 
include  those  who  would  be  directly 
affected  by  a  Graduated  f]DL — law- 
enforcement,  licensing  agencies,  driver 
training  schools,  insurance  companies 
and  associations  representing  highway 
safety  concerns  However,  since  the 
intent  of  the  survey  is  f-xpressly  stated 
for  the  motor  carrier  industry  and 
safety-related  groups,  we  do  not  believe, 
as  the  Insuranc  e  Institute  does,  that 
"knowledgeable  university  researchers  ' 
should  also  be  included  in  the  survey 
population. 

At  such  time  as  the  FMCSA 
determines  that  designing  a  pilot  test  of 
a  (iraduated  CDL  scenario  is  needed, 
such  notice  will  be  appropriate  for 
university  r>'searc  hers  to  comment  on 
the  design  of  that  study 

California  Department  of  Motor 
Vehicles:  This  comment  supports  a 
survey  to  "determine  the  need  and 
feasibility  of  a  graduated  commercial 
driver  license  (CDL)." 

Respondents:  The  respondents  to  the 
planned  survey  will  include 
approximateh  i.lJOO  selected 
representatives  of  the  motor  carrier 
(truck  and  bus)  industry-,  drivers,  driver 
training  schools,  insurance  companies, 
and  driver  lirensing  and  law 
enforcement  agencies. 

Average  Burden  Per  Response:  The 
estimated  average  burden  per  response 
is  15  muuiles  This  includes  the  time 
needed  for  reading  the  survey 
instructions,  searching  existing  data 
sourct's.  completing  the  survey 
instrument  and  returning  the 
information  by  mail  or  transmission  by 
facsimile. 


Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is  500 
hours. 

Frequency:  The  survey  will  be 
conducted  once. 

i\ulhority;  The  Paperwork  RpcJLK.tion  .Act 
of  1 W5;  44  r.S.C.  Chapter  ,T5.  as  amended: 
and4'U:FR  1.73. 

Issu(!(i  on:  September  2,t.  2001. 
Stephen  E.  Barber. 

A^soiintt'  Administnitor  tor  Enforcement  and 
Program  Drlivpr) . 

IKK  Diu  .  ()l-244:f:i  Filed  9-28-01;  8:4.t  am! 
BtUJNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49,  Code  of 
Federal  Regulations  (CFR),  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  Federal  railroad 
safetv  regulations.  The  individual 
petitions  are  described  below,  including 
the  partv  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner's  arguments  in  favor  of  relief. 

Michigan  State  Trust  for  Railway 
Preservation,  Inc. 

[Docket  Number  FRA-2001-1037ql 

Michigan  State  Trust  for  Railway 
Preservation.  Inc.  ("MSTP")  and  the 
Institute  for  Steam  Railroading,  in 
conjunction  with  the  Tuscola  and 
Saginaw  Bay  Railway  (TSBY)  seek  a 
waiver  of  compliance  from  Title  49.  part 
240  of  the  Code  of  Federal  Regulations 
(49  CFR  part  240) — Qualification  and 
Certification  of  Locomotive  Engineers. 
Specifically,  MSTP  requests  relief  from 
that  part  of  the  regulation  (49  CFR 
240.201(d))  which  provides  that  only 
certified  persons  may  operate 
locomotives  and  trains.  MSTP  plans  to 
offer  noncertified  persons  the 
opportunity  to  operate  a  locomotive 
when  participating  in  its  "engineer-for- 
an-hour  '  program.  The  waiver  would 
onlv  apply  to  persons  participating  in 
the  program. 

Tne  MSTP  is  a  nonprofit  educational 
corporation.  It  owns  and  operates  in 
1941  Lima-built  steam  locomotive.  The 
locomotive.  ex-Pere  Marquette  No.  1225, 
has  operated  approximately  5200  miles 
since  1988  over  the  general  railroad 
system  of  transportation.  The  MSTP  is 
located  at  the  steam  locomotive 
restoration  facility  (Institute  for  Steam 
Railroading)  in  Owosso.  Michigan.  The 


Federal  Register/ Vol.  66.  No.  190/Monday.  October  1    2001    \ntirps 


49999 


MSTP  gains  access  tn  TSBY  trackage  at 
this  location.  It  does  not  own  ur  control 
any  trackage  with  the  exception  of  two 
lead  tracks  e.xtending  from  siding  tracks. 
each  approximately  130  feet  in  length. 
These  tracks  are  leased  from  the  TSB'h' 
The  MSTP  plans  to  conduct  this 
program  in  either  of  two  locations  The 
first  is  the  San  Yard,  hetween  Mile  Post 
(MP)  105.2.  on  the  TSBY  track  at  the 
point  where  it  meets  the  Central 
Michigan  Railroad  west  of  Legion  Road, 
to  MP'lOfi.l.  south  of  the  highway/ 
railroad  grade  crossing  at  Gould  and 
Corunna  Road.  The  second  location  is  at 
the  Henderson.  Michigan  Grain 
Elevator,  on  the  St.  Charles  Branch  of 
the  TSBY  between  MP  70.2  and  MP 
69.2.  north  of  the  highway/railroad 
grade  crossing  at  Rih^y  Road.  The 
proposed  dates  of  operation  will  be 
three  consecutive  weekends  between 
the  months  of  lune  and  September. 

MSTP's  argument  for  granting  this 
waiver  is  twofold.  First,  "to  accomplish 
a  pari  of  our  mission  statement,  i.e..  to 
operate  the  locomotive  in  an  effort  to 
educate  the  public  as  to  what  steam 
power  looked,  sounded,  smelled.  and 
felt  like  by  providing  a  hands-on 
approach."  Second,  "t(j  generate  needed 
interest  and  revenue  so  that  we  may 
continue  to  educate  the  public  about 
steam  locomoti\  e  technology,  in  an 
effort  that  the  next  generation  will  keep 
the  knowledge,  and  the  1225.  alive  into 
the  future  " 

Interested  parties  are  in\ited  to 
participate  in  these  proc(»edings  bv 
submitting  written  views,  data,  or 
comments  FR.^  does  not  anticipate 
scheduling  a  public:  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  partv  desires 
an  opportunity  for  oral  comment,  thev 
should  notif\-  FR,^.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify-  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  FRA-2001-10379) 
and  must  be  submitted  to  the  Docket 
Clerk,  DOT  Central  Docket  Management 
Facility,  Room  PL-401.  Nassif  Building, 
400  Seventh  Street.  SW  ,  Washington. 
DC  20590.  Communications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  at  the  above  facility.  All 
written  communications  are  also 
accessible  on  the  Internet  at 
http://dms.dot.gov. 


IssuhH  m  \\  Hsinii^lon.  D.C.  on  September 
21    2001 

Grady  C  Colhen.  |r.. 

Ih'puty  Associate  Administrator  for  Safety 

:^tandards  and  Program  Development. 

|FR  Doc.  01-24478  Filed  9-28-01;  8:45  am| 

BILLING  CODE  4910-06-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  34079] 

San  Jacinto  Rail  Limited- 
Construction  Exemption — and  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company — Operation 
Exemption — Build-Out  to  the  Bayport 
Loop  Near  Houston.  IHarris  County. 
Texas 

AGENCY:  Surface  Traiispcirtatiun  Buard. 

DOT 

ACTION:  Notice  of  intent  to  pn'p.iO'  .>.n 

En\ironmentdi  Impact  .Statement 


SUMMARY:  On  .August  30.  2001,  the  San 

lacinto  Rail  Limited  (San  [acinto)  and 
The  Burlington  Norlhi^rn  and  Santa  Vr 
Railway  (BNSF)  filed  a  petition  with  the 
Surface  Transportation  Board  (Board) 
pursuant  to  49  US  C.  10502  for 
authority  for  construr:tion  b\  San  ).ii  iniii 
and  operation  by  BNSF  of  a  new  rdii 
line  near  Houston.  Harris  County. 
Texas.  The  project  would  involve 
approximatelv  12  8  miles  of  new  rail 
line.  Because  the  {.onstruction  and 
operation  of  this  project  has  tht? 
potential  to  result  in  signific  ant 
fiuironmental  impacts,  the  Board  s 
Section  of  Environmental  .Analysis 
(SEA)  has  determined  that  the 
preparation  of  an  Environmental  Impact 
Statement  (EiS)  is  appropriate  The 
purpose  of  this  Notice  of  Intent  )■-  t" 
notif)  indi\iduals  and  agencies 
interested  in  or  affected  bv  the  propnsfd 
project  of  the  decision  to  require  an  EIS 
SEA  will  hold  public  s(  oping  meetings 
'  as  part  of  the  EIS  process  Meeting  dates 
and  locations  vmII  be  announc  ed  at  a 
later  date 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  project.  knuv\ii  as  the 
Bayport  Loop  Build-Out  includi's 
approximately  12  8  miles  of  new  rail 
line  connecting  plastics  and  chemual 
production  facilities  located  in  the 
Bayport  Industrial  District  in  southeast 
Houston.  Texas,  with  the  former 
Galveston.  Henderson  and  Houstcjn 
Railroad  (GH&H)  line,  now  owned  b\ 
the  Union  Pacific  Railroad  Companv 
(UP),  near  the  southeast  corner  of 
Ellington  Field  at  Texas  State  Highuav 


3.  As  a  result  of  the  new  construction. 
BNSF  would  have  access  to  the  facilities 
located  in  the  Bayport  Loop  using  the 
new  line,  and  the  facilities  would  be 
provided  with  a  choice  of  rail  providers 
in  the  area.  The  EIS  will  analyze  the 
potential  impacts  of  the  proposed  route, 
the  "no-build"  alternative,  and  possible 
alternative  routes 

Environmental  Review  Process 

The  National  Environmental  Policy 
Act  (NEPA)  process  is  intended  to  assist 
the  Board  and  the  public  in  identifying 
and  assessing  the  potential 
environmental  consequences  of  a 
proposed  action  before  a  decision  on  the 
proposed  action  is  made.  SEA  is 
responsible  for  ensurmg  that  the  Board 
<  nmplies  with  NEPA  and  related 
>  ii\  if   innental  statutes.  The  First  stage  of 
th.   !  !^  process  is  scoping.  Scoping  is  an 
opi  u  process  for  determining  the  scope 
of  environmental  issues  to  be  addressed 
in  the  EIS.  SEA  will  soon  develop  and 
make  available  a  draft  scope  of  study  for 
the  EIS  and  provide  a  period  for  the 
submission  of  WTitten  comments  on  it. 
Concurrently,  scoping  meetings  will  be 
held  to  provide  further  opportunities  for 
publii   inv    '\  t  imnt  and  input  into  the 
s(  (ipmu  J'Im  .  ss    I  he  dates  and 
locations  for  the  scoping  meetings  will 
be  announrpri  nt  ,i  later  date.  Following 
the  issuani  >  1 1!  ,i  drafl  scope  and  the 
comment  period.  SEA  will  issue  a  final 
scope  of  study  for  the  EIS. 

After  issuing  the  final  scope  of  study. 
SEA  will  prepare  a  Draft  EIS  (DEIS)  for 
the  project.  The  DEIS  will  address  those 
environmental  issues  and  concerns 
identified  during  the  scoping  process.  It 
will  alsf)  crintain  SEA's  preliminary 
t>'i  iriuiiindtt;:  li-  for  environmental 
mitigation  measures.  The  DEIS  will  be 
made  available  upon  its  completion  for 
public  and  agencn>'  review  and  comment. 
SEA  will  propare  a  Final  EIS  (FEIS)  that 
(  onsiders  comments  on  the  DEIS  from 
the  public  and  agencies.  In  reaching  its 
decision  in  this  case,  the  Board  will  take 
into  account  the  DEIS,  the  FEIS,  and  all 
environmental  comments  that  are 
received. 

FOR  FURTHER  INFORMATJON  CONTACT: 

D-illrt    (,      \\   hi!c.    ."?L"LtU!ll    <:! 

Ln\  irnmiicntal  Analysis.  Surface 
Transportatinii  Rr.Hrd    1925  K  Street, 
NU    WHshingtnn    i ){    .j 04 12-0001.  or 
call  SL.\  s  toll-free  number  for  this 
|)rn|..ct  at  1-888-229-7857  (TDD  for  the 
hearing  impaired  1-800-877-8339)  The 
wttisii,  fur  the  Surface  Transportation 
H  laiii  iv  iM\  u  sib  dot.gov. 
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By  the  Board.  Victoria  Rutson.  Chief. 

Section  i.f  Ensironmentai  Analysis. 

Vernon  A.  Williams, 

Sfcretan'. 

TR  I>.<    tri-24Tia  Filed  9-28-01;  8:45  ami 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REG-1 06388-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasurv' 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasun.-.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1.3  (44  U  S  C. 
3506(c)(2;fA)!  Currentlv.  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking. 
REG-1 06388-98,  Education  Tax  Credits 
DATES:  Written  comments  should  be 
received  on  or  before  November  30, 
2001  to  be  assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue.  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665.  Interna]  Revenue  Service,  room 
5244,  1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224, 
SUPPLEMENTARY  INFORMATION: 

Title  Education  Tax  Credits 

OMB  Sumber  1545-1630 

Regulation  Project  Sumber  REG- 
106388-98 

Abstract  Internal  Revenue  Code 
section  25A  allows  individual  taxpayers 
to  claim  a  tax  credit  for  certain 
educational  expenses  Thi';  regulation 
provides  that  a  taxpayer  must  elect  to 
claim  these  education  credits  by 
attaching  Form  8863,  Education  Credits 
(Hope  and  Lifetime  Learning  Credits!  to 
the  taxpavers  return  for  the  vear  in 
which  the  credit  is  claimed. 

Current  Actions  There  is  no  change  to 
this  existing  regulation 

Tvpe  of  Review  Extension  of  a 
currentlv  approved  collection 


Affected  Public:  Individuals  or 
households. 

The  estimated  burden  for  the 
collection  of  information  in  this 
regulation  is  reflected  in  the  burden  of 
Form  8863. 

The  following  paragraph  applies  to  all 
of  the  collections  of  inff)rmation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
Revenue  law,  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.SC.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval   All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 
(a)  Whether  the  collection  of 
informatum  is  necessarv  for  the  proper 
performance  of  the  func:tions  of  the 
agencv,  including  whether  the 
information  shall  have  practical  utility: 
(b.l  the  accuracv  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualitv,  utilitv,  and  clarity  of  the 
information  to  be  t;ollected:  (d)  ways  to 
minimize  the  burden  of  Jhe  collection  of 
information  im  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
t(i  provide  information. 

Approved:  September  24.  2001 
Garrick  R.  Shear, 
IHS  Reports  Clearance  Officer. 
IFR  Doc.  01-24438  Filed  9-28-01;  8:45  ami 

BILUNG  COOe  4*30-01  -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No  2900-0043] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  VntfTans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 

Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 


opportunitv  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  .Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  confirm  marital  .status  and 
dependencv  of  children. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  30. 
2001 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba  va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0043"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
US.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility, 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology'. 

Title:  Declaration  of  Status  of 
Dependents,  VA  Form  21-686c. 

OMB  Control  Number:  2900-0043, 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  obtain 
information  to  confirm  marital  status 
and  existence  of  any  dependent 
child(ren).  The  information  is  used  by 
VA  to  determine  eligibility  to  benefits. 
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Affected  Public:  Individuals  or 
households 

Estimated  Annuul  Burden:  Sf),500 
hours. 

Estimated  Averuiie  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time, 

Estimated  Sumher  at  Respondents: 
226.000, 

Dated:  September  19  2001 

Bv  riirerfinn  of  the  .SBi,reIar\. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Dor  01  -24499  Filed  9-28-01 ,  R  4n  am! 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0215] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration.  Department  of  \'et^'ran!^ 
Affairs, 

action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  the  address  of  a 
child  attaining  the  age  of  majority  and 
to  determine  the  child's  status  for 
benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  30, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  I.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
N\V..  Washington,  DC  20420  or  e-mail: 
irmnkess'&vba. va.gov  Please  refer  to 
"OMB  Control  No.  2900-0215"  in  anv 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  [.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 


SUPPLEMENTARY  INFORMATION:  Inder  the 
PRA  of  1995  (Puhli!   !,<iw  104-13;  44 
L.S.C..  3501-,<52!)j.  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collectuon  of  information  they  conduct 
or  sponsor.  This  rt^quest  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)iA)ofthePRA. 

With  respect  to  the  following 
collection  of  information,  \'BA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  ini  lading  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
te(:hnol(jg\ 

Title:  Request  for  Information  to  Malce 
Direct  Payment  to  Child  Reaching 
Maiority.  VA  Form  Letter  21-863. 

(1\}B  Cnntml  Xumber:  2900-0215. 

Type  of  Review  Extension  of  a 
currently  approved  mllertion. 

.■\bstrart  VA  Form  Letter  21-863  is 
used  bv  \'A  adjudicators  to  deteriiii;i. 
the  address  of  a  child  attainirn:  the  age 
of  majority  and  to  detiTininr  tiie  child's 
status.  Title  38.  CFR  3.403  provides 
direct  payment  to  a  child,  if  competent, 
from  the  date  the  child  reaches  the  age 
of  majority  Title  38.  CFR  3  667  provides 
that  a  child  may  be  paid  from  a  child's 
18th  birthday  based  upon  school 
attendance  This  form  letter  solicits 
information  needed  to  determine 
eligibility  to  benefits. 

Affected  Publu    Individuals  or 

households 

Estimated  Annual  Burden:  3,767 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequent  V  of  Response:  One  time. 

Estimated  Sumber  of  Respondents: 
22,600. 

Dated:  September  19.  2001. 

Bv  direction  of  the  Secretary- 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
!FR  Dnr  01  :4")00  Filed  9-28-01;  8:45  am) 
BILLING  CODE  B32(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No    2900  0168] 

Proposed  Information  Collectior 
Activity;  Proposed  Collectton. 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY   The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  r'^-^v'd  to 
publish  notice  in  the  Federal  Krister 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice  This 
notice  solicits  comments  on  information 
needed  to  audit  accountings  of 
fiduciaries. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  30. 
2001 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  I  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW..  Washington,  DC  2O420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0168'  in  any 
correspondence 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (2021  275-5947 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
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information  to  be  collected;  and  {4i 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  u--^' 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technologv 

Title:  Request  for  Estate  Information. 
VA  Form  Letter  21-439 

OMB  Control  \umber  2900-0168 

Type  of  Review  Extension  of  a 
currently  approved  collection 

Abstract:  The  form  letter  is  used  m 
V'A's  Fiduciarv-  and  Field  Examination 
Program,  which  is  responsible  for 
carrying  out  a  Congr*=ssional  mandate 
that  VA  maintains  supervision  of  the 
distribution  and  use  of  VA  benefits  paid 
to  a  fiduciar%-  on  behalf  of  a  beneficiarv 
who  is  incompetent,  a  minor  or  under 
legal  disability  Title  38.  U  SC.  Section 
5503(b)(1)(A),  requires  discontinuance 
of  benefits  when  an  estate  reaches  a 
specific  limit  and  other  conditions  exist 
The  information  collected  is  used  to 
determine  whether  an  estate  exceeds  the 
limit  and  discontinuance  is  warranted 

Affected  Public  Individuals  or 
households,  Business  or  other  for-profit 
and  Not-for-profit  institutions 

Estimated  Annual  Burden:  2.300 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes 

Frequency  of  Response  One  time. 

Estimated  Number  of  Respondents 
13,800 

Dated   September  1^.  2001 

Bv  direction  of  'he  Sef  retarv 
Donald  L.  Neilson. 

Director  Information  Ma na^if  ment  Service. 
[FR  Dor  01-24501  Fiiea  t»-2H~01  8  45  am) 
BILUNG  COOe  8320-01 -l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0138] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  \  t'ti-r  tn-  BtTiefits 
Adminibtration,  Uepdrtinent  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PR.^)  of  1995 
(44  U.S.C.  3501  etseq).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PR,\  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument, 
DATES:  Comments  must  be  submitted  on 
or  before  October  31.  2001 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 
Service  (045A4J.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington  DC  20420,  (202)  273- 
8030.  FAX  1202)  273-5981  or  e-mail: 
denise  mrlanih<a)mail  va  gov.  Please 
refer  to    OMB  Control  No  2900-01 38.  ■ 
SUPPLEMENTARY  INFORMATION:  Title: 
Request  for  Details  of  Expenses.  VA 
Form  21-8049 

OMB  Control  Number  2900-0138. 

Type  of  Review  Extension  of  a 
currently  approved  collection. 


Abstract:  VA  Form  21-8049  is  used  to 
gather  information  to  determine  the 
amounts  of  any  deductible  expenses 
paid  bv  the  claimant  and/or  commercial 
life  insurance  received  to  adjust  the 
annual  income  which  determines  the 
payable  rate  of  pension. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
document  with  a  60-day  comment 
period  soliciting  comments  on  this 
collection  of  information  was  published 
on  luly  6, 2001. at  pages  35698-35699. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,700 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
22,800, 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Pleas  refer  to  "OMB  Control  No.  2900- 
0138"  in  any  correspondence 

Dated:  Septeirber  19.  2001 
Bv  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director.  Information  Management  Sen-ice 
[FR  Doc,  01-24407  Filed  9-28-01:  8:4,5  am] 
BtLUNG  COOE  S320-01-M 


O      |.         j 


Monday. 
October  1.  2001 


Part  II 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Pan  98S 

Revisions  to  SEMAP  Lease  I  p  Indicator: 
Interim  Rule 

Tenant-Based  Section  8  Provjrani. 
FrcKedures:  Notice 


50004  Federal  Register/ Vol    66,  No.   190 /Monday,  October  1.  2001 /Rules  and  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Part  985 
[Docket  No.  FR-4604-MJ1] 
RIN  2577-AC21 


Revisions  to  SEMAP  Lease-Up 
Indicator 

agency:  Office  of  the  Assistant 
Secretarv  for  Public  and  Indian 
Housing,  HUD 
ACTION:  Interim  rule. 


I 


SUMMARY:  This  interim  rule  revises  the 
wav  HUD  measures  and  verifies 
performance  under  the  lease-up 
indicator  for  the  Section  8  Management 
Assessment  Program  (SEMAP) 
Specificallv,  the  interim  rule  revises  the 
lease-up  standard  to  measure  the 
number  of  units  leased  against  the 
number  of  units  reserved  and  under 
Annual  Contributions  Contract  (ACC). 
instead  of  against  the  number  of  units 
budgeted  This  revised  standard  is 
consistent  with  established  Hl'D  policy 
on  voucher  renewals  and  unit 
allocations  as  formulated  during 
negotiated  rulemaking  pursuant  tn  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998  In  additinn. 
this  interim  rule  also  revises  the  SEMAP 
regulations  to  provide  for  automated 
signature  of  the  required  SEM.\P 
certification 

DATES:  Effect i\T  Date  October  31,  2001 
Comments  Due  Date:  November  30. 
2001 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 
this  interim  rule  to  the  Regulations 
Division.  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington.  DC  20410- 
0500  Communicatif)ns  should  refer  to 
the  above  docket  number  and  title 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspectirm  and 
copving  between  7;30  am  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit.  Director,  Real  Estate  and 
Housing  Performance  Division.  Office  of 
Public  and  Assisted  Housing  Delivery, 
Office  of  Public  and  Indian  Housing, 
Room  4210,  451  Seventh  Street,  SW, 
Room  4210.  Washington.  DC  20410; 
telephone:  (202)  708-0477  (this  is  not  a 
toll-free  number)  Perscms  with  hearing 
or  speech-impairments  may  access  this 
number  via  TTY  b\'  railing  the  toll-free 
Federal  Information  Relav  Ser\ice  at  1- 
800-877-8339 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Section  8  Management 
Assessment  Program  ISEMAPl 

HUD'S  regulations  at  24  CFR  part  985 
describe  the  policies  and  procedures 
governing  the  Sef:tion  a  Management 
Assessment  Program  (SEMAP).  SEMAP 
provides  for  objective  measurement  of 
the  performance  of  a  public  housing 
agency  (PHA)  in  key  areas  of  the  Section 
8  tenant-based  assistance  program 
SEMAP  enables  HUT)  to  ensure  program 
integrity  and  accountability  by 
identifying  PHA  m.anagement 
capabilities  and  defic:ienc.ies  and  by 
improving  risk  assessment  to  effectively 
target  monitoring  and  program 
assistance.  PHAs  can  use  the  SEMAP 
performance  analvsis  to  assess  their 
own  program  operations. 

B  Revisions  to  the  SEMAP    Lease-Up" 
Indicator 

Under  the  current  SEMAP  regulation 
at  5  985. 3(n).  HUD  determines  the 
percent  of  units  leased  during  the  last 
completed  PHA  fiscal  vear  by:  (1)  taking 
the  unit  months  under  Housing 
Assistance  Payments  (HAP)  contract  as 
shown  on  the  PHAs  latest  approved 
vear-end  operating  statement  divided  by 
12;  and  (2)  dividing  by  the  number  of 
units  budgeted  as  shown  on  the  PHAs 
approved  budget  for  the  same  PHA 
fiscal  vear  On  October  21,  1999  (64  FR 
56894),  HID  published  its  final  rule 
implementing  the  statutory  merger  of 
the  Section  8  tenant-based  certificate 
and  voucher  programs  into  a  new 
Housing  C;hoice  Voucher  prf)gram.  (The 
regulations  for  the  new  merged  voucher 
program  are  located  in  24  CFR  part  982.) 
Dii'"'  to  the  replacement  of  certificate 
funding  with  voucher  funding,  VWJD  has 
found  that  its  data  for  the  number  of 
units  budgeted,  as  shown  on  'he  PHA's 
approved  certificate  and  voucher 
budgets  for  the  last  completed  PHA 
fiscal  year,  often  do  not  accurately 
reflect  the  number  of  units  a  PHA 
reasonablv  could  have  expected  to  lease 
during  the  fiscal  year,  and  so  are  an 
inaccurate  denominator  for  properly 
determining  the  lease-up  rate.  The 
number  of  budgeted  units  has  been 
found  to  be  unreliable  for  determining 
lease-up  principally  because  HUD  did 
not  require  that  PHAs  revise  their 
certificate  budgets  downward  late  in  the 
PHA  fiscal  vear  when  c<>rtificate  funding 
was  replaced  with  voucher  funding. 
Consequently,  recent  c:ertificate  program 
budgets  mav  overstate  the  number  of 
units  PHAs  actudllv  expected  to  lease. 

Due  to  changes  in  the  method  of 
funding  the  Section  8  tenant-based 


program  in  1999  (in  particular  the 
replacement  of  certificate  funding 
increments  with  voucher  funding),  and 
the  resulting  changes  in  procedures 
concerning  PHA  certificate  and  voucher 
budgets,  the  current  SEMAP  lease-up 
standard  and  HUD's  verification  method 
for  lease-up  is  no  longer  workable. 
Accordingly.  HUD  is  issuing  this 
interim  rule,  which  revises  the  way 
HUD  measures  and  verifies  performance 
under  the  SEMAP  lease-up  indicator. 

This  interim  rule  provides  that  a 
PHA's  performance  under  the  SEMAP 
indicator  will  be  measured  by:  (1)  taking 
the  unit  months  under  HAP  contract,  as 
shown  on  the  PHA's  last  year-end 
operating  statement  recorded  in 
HUDCAPS  (the  HUD  accounting 
system):  and  (2)  dividing  by  the  number 
of  unit  months  available  for  leasing, 
based  on  the  number  of  reserved  units 
for  which  HUD  has  obligated  funding 
under  Annual  Contributions  Contract 
(ACC),  and  adjusted  to  exclude  funding 
increments  obligated  during  the  last 
PHA  fiscal  year  and  not  available  for 
leasing  for  the  entire  PHA  fiscal  year 
and  any  units  for  litigation.  In  the  event 
a  PHA  has  not  leased  the  percent  of 
units  needed  to  attain  the  points 
specified  for  the  SEMAP  lease-up  rating 
due  to  escalating  housing  assistance 
pavments  and  insufficient  allocated 
budget  authority  to  support  that  percent 
of  lease-up.  HUD  will  consider, 
alternatively,  whether  the  PHA  has 
expended  that  percent  of  allocated 
budget  authority. 

The  method  of  verification  of  lease-up 
described  in  this  interim  rule  is 
consistent  with  the  policv  established  in 
HUD's  October  21,  1999  (64  FR  56882) 
final  rule  for  the  renewal  of  expiring 
ACCs  in  the  tenant-based  Section  8 
programs,  and  in  HUD's  April  19.  2000 
(65  FR  21088)  Federal  Register  notice 
on  unit  allocations,  which  requires  that 
PHAs  assist  the  number  of  families  that 
equals  the  number  of  units  under  ACC 
with  the  PHA.  Elsewhere  in  today's 
Federal  Register,  HUD  is  also 
publishing  an  amendment  to  the  April 
19,  2000  notice,  to  ensure  a  single 
consistent  standard  for  lease-up  of 
voucher  assistance. 

C.  Signature  of  SEMAP  Certification 

This  interim  nile  also  amends 
§  985.101(a)(1)  to  remove  the 
requirement  that  the  SEMAP 
certification  must  be  signed  by  the 
board  of  commissioners  chairperson  or 
bv  the  chief  executive  officer  of  the  unit 
of  government.  HUD  is  presently 
automating  the  SEMAP  certification 
form  for  submission  by  PHAs  via  the 
Internet.  As  a  result,  it  has  become 
impractical  to  require  the  signatures  of 
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the  board  chairperson  and  chief 
executive  officer  of  the  unit  of 
government,  Automated  signature 
authorization  by  the  PHA  executive 
director  or.  where  the  PHA  is  a  unit  of 
local  government  or  a  state,  by  the 
Section  8  program  director,  is  suffi(  ient 

II.  lustiiication  for  Interim  Rulemaking 

It  is  HUDs  policy  to  publish  rules  for 
public  comment  before  their  issuance 
for  effect,  in  accordance  with  its  own 
regulations  on  rulemaking  found  at  24 
CFR  part  10.  Part  10  provides,  however, 
that  prior  public  procedure  will  be 
omitted  if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.0) 
HUD  finds  that  in  this  case  prior 
comment  is  unnecessarv. 

This  interim  rule  amends  §  985. 3(n) 
only  to  make  a  technical  change  to  the 
SEMAP  lease-up  standard  and  the  wav 
HUD  will  verify  a  PHA's  performance 
under  the  SEMAP  lease-up  indicator. 
The  change  corrects  a  method  that  has 
become  unworkable  due  to  changes  in 
program  policy,  procedure  and  data 
quality.  Further,  the  new  lease-up 
standard  and  verification  method 
described  in  this  interim  rule  conforms 
to  established  program  policy  for 
Section  8  tenant-based  program  fund 
and  unit  utilization,  which  were 
developed  with  extensive  public 
participation  using  negotiated 
rulemaking  procedures.  Promulgation  of 
this  interim  rule  will  ensure  a  single 
consistent  standard  for  lease-up  of 
voucher  assistance. 

Although  HUD  has  determined  that  it 
is  unnecessary  for  HUD  to  solicit  public 
comment  before  issuing  this  rule  for 
effect,  HUTD  is  issuing  these 
amendments  on  an  interim  basis  and 
invites  public  comment  on  the  interim 
rule.  All  public  comments  will  be 
considered  in  the  development  of  the 
final  rule. 

III.  Findings  and  Certifications 

Environmental  Impact 

This  interim  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  propertv 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  in 
accordance  with  24  CFR  50, 19(c)(1)  of 
the  Department's  regulations,  this 
interim  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C, 
4321  etseq). 


Regulator,-  Flexihiiitv  A(  t 

The  Secretarx  ,  m  dtmrdance  with  the 
Regulatorv  Flexibility  Act  (5  U.S.C. 
B05(b))  (the  RFA).  has  reviewed  and 
approved  this  interim  rule  and  in  so 
doing  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

[1]  A  Substantial  \unil>er  of  Small 
Entities  Will  \ot  be  Affected.  The 
interim  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
administer  assistanc  e  under  section  8  of 
the  United  States  Housing  Act  of  1937. 
Specifically,  the  interim  rule  revises  the 
wav  HUD  measures  and  verifies  PH.^ 
performance  under  the  lease-up 
indicator  for  the  Sectmn  8  .Mdnngempiit 
Assessment  Program  (SEMAPj   Under 
the  definition  of    Small  governmental 
jurisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  few  public 
housing  agencies  that  are  part  of  a 
political  lurisdiction  with  a  population 
of  under  50,000  persons  The  number  of 
entities  potentially  affected  bv  this  rule 
is  therefore  not  substantial 

(2)  ,Vo  Significant  Economic  Impact 
The  interim  regulator^'  amendment.^  will 
not  change  the  amount  of  funding 
available  under  the  Section  8  voucher 
program  Accordingly,  the  economic 
impact  of  this  rule  will  not  be 
significant,  and  it  will  not  affect  a 
substantial  number  of  small  entities. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effei  t  on  a 
substantial  number  of  small  entities. 
HUD  specifically  invites  c  omments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  m  this 
preamble 

Executive  Order  13132.  Federalism 
Executive  Order  131,?2  (entitled 


1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator}'  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  interim  rule  would 
not  impose  any  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  on  the  private  sector,  within  the 
meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866.  Regulators- 
Planning  and  Re\iew  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action  "  as  defined  in  section  3(0  of  the 
Order  (although  not  an  economically 
significant  regulator,'  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk.  Room 
10276.  451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
.^sistance  Program  numbers  assigned  to  the 
Section  8  Management  .^ssessment  Program 
are  14.855  and  14  857 

List  of  Subfects  in  24  LKR  Part  985 

Grant  programs — housing  and 
community  development.  Housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  described  in  the 
preamble,  HUD  amends  24  CFR  part  985 
as  follows: 

PART  985— SECTION  8  MANAGEMENT 
ASSESSMENT  PROGRAM  (SEMAPt 

1.  The  authority  citation  for  part  985 
(  ontinues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437f, 
and  3535(d). 


"Federalism")  prohibits  an  agemv  fmm  2.  Revise  §  985. 3(n)  to  read  as  follows: 

publishing  any  rule  that  has  federalism 

implications  if  the  rule  either  imposes 

substantial  direct  compliance  costs  on 

State  and  local  governments  and  is  not 

required  by  statute,  or  the  rule  preempts 

State  law.  unless  the  agency  meets  the 

consultation  and  funding  requirements 

of  section  B  of  the  Executive  Order  This 

interim  rule  would  not  have  federalism 

implications  and  would  not  impose 

substantial  direct  compliance  costs  on 

State  and  local  governments  or  preempt 

State  law  within  the  meaning  of  the 

Executive  Order 


Unfunded  Mandates  Hetnrn]  A(t 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 


§985.3     Indicators,  HUD  verification 

methods  and  ratings 

«  •  •  *  • 

(n)  Lease-up  (1)  This  indicator  shows 
whether  the  PHA  enters  HAP  contracts 
for  the  number  of  units  reserved  under 
ACC  for  at  least  one  year. 

(2)  HUD  verification  method:  (i) 
Percent  of  units  leased  during  the  last 
completed  PHA  fiscal  year  as 
determined  by  taking  unit  months  under 
HAP  contract  as  shown  on  the  PHA's 
last  year-end  operating  statement 
recorded  in  the  HUD  accounting  system, 
and  dividing  by  the  number  of  unit 
months  available  for  leasing,  based  on 
the  number  of  reserved  units  for  which 


50006 


Federal  Register    Vol    bB.  No     !<)(JMondav.  October  1.  2001 /Rules  and  Regulations 


inits 
the 


HL'D  hds  obli^at(>(l  hindint;  iindf-r  ACC 
and  adjusted  tn  exclude  unit<  a■^>'>(  i<if*' 
with  funding  increments  (iblmat>'d 
during  the  last  PHA  fiscal  \>'ar  and  i 
obligated  for  litigation 

(ii)  In  the  fvent  a  PHA  ha>  nn*  Km 
the  percent  of  units  needed  to  attain 
points  specified  under  paragraph    n 
of  this  section  due  to  escalating  hnusiii^ 
assistance  pavments  and  insufficient 
allocated  budget  authority  to  support 
that  percent  of  lease-up,  Hl'D  will 
consider  alternativeh  ,  whether  th-'  PHA 
has  expended  that  percent  t)f  allocated 
budget  authority. 

(ij  Rating  (ij  The  percent  of  units 
leased  during  the  last  PHA  nscal  year 


was  98  percent  or  more,  or  the  percent 
of  allocated  budget  authority  expended 
during  the  last  PHA  fiscal  year  was  98 
percent  or  more.  20  y^  ints 

(ii)  The  percent  ul  uiiit^  leased  during 
the  last  PHA  fiscal  year  was  95  to  97 
percent,  or  the  percent  of  allocated 
budget  authority  expended  during  the 
la-t  PHA  fiscal  year  was  95  to  97 
percent.  15  points 

(iii)  The  percent  i  it  uiiit^  leased 
during  the  last  PHA  fiscal  year  was  less 
than  95  percent,  and  the  percent  of 
allocated  budget  authority  expended 
during  the  last  PHA  fiscal  year  was  less 
than  95  percent.  0  points 

3.  Revise  9H5  101 ''a Hi'  tn  rt-ad  as 
follows: 


§985.101     SEMAP  certification. 

(a)*    *    * 

(1)  The  certification  must  be  approyed 
bv  PHA  board'resolution  and  signed  by 
the  PHA  executiye  director.  If  the  PHA 
is  a  unit  of  local  gnyernment  or  a  state, 
a  resolution  approving  the  certification 
is  not  required,  and  the  certification 
must  be  executed  by  the  Section  8 
program  director, 
***** 

Uatfd:  .-Xiigust  28.  2001. 
Mel  Martinez, 

:F-R  D(.(    01-244,14  FilRd  q-2B-()l;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4459-N-09] 

Tenant-Based  Section  8  Program: 
Procedures  for  Determining  Baseline 
Unit  Allocations,  Verifying  UnH 
Allocations,  Accessing,  Using, 
Restoration  of  and  Recapture  of 
Program  Reserves  and  Transfers  of 
Baseline  Unit  Allocations;  Amendment 

agency:  Office  of  the  Assistant 
Secretan'  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 


summary:  On  October  21,  1999,  HUD 
published  its  final  rule  specifying  the 
method  HUD  will  use  in  allocating 
housing  assistance  available  to  renew 
e.xpiring  contracts  with  public  housing 
agencies  (PHAs)  for  Section  8  tenant- 
based  housing  assistance.  As  required 
by  statute,  the  final  rule  was  developed 
using  negotiated  rulemaking 
procedures.  On  April  19,  2000,  HUD 
published  a  Federal  Register  notice, 
also  developed  during  the  negotiated 
rulemaking  process,  which  provides 
guidance  on  several  topics  relating  to 
the  October  21.  1999  final  rule, 
including  the  procedures  for  verifying 
unit  allocations;  the  accessing,  using, 
restoration  of  and  recapture  of  program 
reser\'es  in  the  Annual  Contributions 
Contract  (ACC)  Reserve  Account:  and 
the  transfer  of  baseline  unit  allocations. 
This  notice  amends  the  procedures 
described  in  the  April  19.  2000  notice 
regarding  the  annual  year-end 
assessment  of  a  PHAs  leasing  rate  and 
use  of  budget  authority  to  determine 
whether  HUD  should  transfer 
unexpended  budget  authoritv  to  other 
PHAs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Dalzell,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  4204.  Washington,  DC 
20410;  telephone  (202)  708-1380.  (This 
is  not  a  toll-free  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  21,  1999  (64  FR  56882), 
HUD  published  its  final  rule  specifying 
the  method  HUD  will  use  in  allocating 
housing  assistance  available  to  renew 
expiring  contracts  with  public  housing 
agencies  (PHAs)  for  Section  8  tenant- 
based  housing  assistance.  As  required 
by  statute,  the  final  rule  was  developed 


using  negotiated  rulemaking 
procedures.  On  April  19.  2000  (65  FR 
21088),  HITD  published  a  Federal 
Register  notice,  also  de\elopod  (iurine 
the  negotiated  rulemaking  process  Th> 
April  19.  2000  n()tic:p  provides  guidain  »■ 
on  several  topics  relating  tu  th(^  October 
21.  1999  final  rule,  including  the 
procedures  for  verifxing  unit 
allocations:  the  accessing,  using, 
restoration  of  and  recapture  nf  prnt;r;ini 
reserves  in  the  Annual  C^ontributmns 
Contract  (ACC)  Resene  Account:  and 
the  transfer  of  baseline  unit  allocations 

The  voucher  utilization  standard 
established  bv  the  April  19,  2000  notice 
provides  that  PHAs  should  assist  a 
number  of  families  equalling  the 
number  of  units  under  ACC;  The  April 
19,  2000  notice  provides  that  annually, 
at  the  time  of  prcKessing  the  PHA's  year- 
end  statement.  Hl'D  will  assess  each 
PHA's  leasing  rate  and  use  of  budget 
authority.  Under  the  .April  14,  200(1 
notice,  the  assessment  excludes  units 
for  litigation  and  for  on-srhedule  public 
housing  relocation  and  replacement 
The  assessment  also  excludes  units 
awarded  to  a  PHA  for  whic  h  the  ACC: 
effective  date  is  less  than  8  months  prior 
to  the  end  of  the  PHA's  fiscal  year 

II.  This  Amendment 

This  notice  amends  the  ^irocedures 
described  in  the  April  19.  2000  notice 
regarding  the  annual  year  end 
assessment  of  a  PHA  s  leasing  rate  and 
use  of  budget  authoritv  to  determine 
whether  HUD  should  transfer 
unexpended  budget  authority  to  other 
PHAs.  HUD  has  determined  that  the 
revision  is  necessary'  for  purposes  nf 
administrative  ease.  So  that  HL'D  will 
not  have  to  individuallv  consider  a 
PHA's  progress  in  implementing  its 
public  housing  demolition  and 
disposition  schedule  when  measunne 
voucher  utilization.  HUD  has 
determined  to  keep  the  number  of 
relocation  and  replacement  vouchers  in 
the  number  of  units  under  ACC  when 
determining  the  leasing  rate.  This  means 
a  PHA  is  expected  to  use  those  vouchers 
during  the  ACC  term  in  the  PH.A  fiscal 
vear.  If  a  PHA  has  not  used  \tjuchers 
obligated  for  public  housing  relocation 
and  replacement  because,  under 
demolition  or  disposition  plans,  the 
vouchers  are  not  needed  until  a  future 
date,  the  PHA  should  ask  its  HUD 
financial  analyst  to  revise  the  ACC 
effective  date  for  those  vouchers  to  an 
appropriate  date  in  the  future 
Alternatively,  the  PHA  may  be  able  to 
use  the  reloc:ation/replacement  vouchers 
on  an  interim  basis,  in  accordance  with 
HUD  procedures  for  interim  use. 
provided  the  PHA  can  ensure  that 
turnover  vouchers  will  be  available 


when  needed  for  ih'    [■■quired  relocation 
and  repldcerneiH    i;  .-  'he  PHA's 
responsibility  to  either  use  the 
relocation/replacement  vouchers  or  to 
request  a  change  in  the  ACC  effective 
date  for  those  vouchers. 

Under  the  April  19.  2000  notice,  the 
year  end  assessment  of  the  leasing  rate 
excludes  units  awarded  to  a  PHA  for 
which  the  ACC  effective  date  is  less 
ihaM  h  aiiintii'^  prioMo  the  end  of  the 
PHA  s  fiscal  year.  This  amendment 
changes  that  provision  to  exclude  units 
awarded  to  a  PHA  for  which  the  ACC 
effective  date  is  during  the  last  PHA 
fiscal  year.  This  change  makes  the 
assessment  simpler,  easier  to 
under^t  iiii  md  easier  to  program  in  a 
ciiripiiirr  s'v  ^tem. 

Ill  (Conforming  .\mencimeiil  Id  SKM.\P 
Regulations 

Elsewhere  in  today's  Federal  Register, 
HUD  is  publishing  an  amendment  to  its 
Section  8  Management  Assessment 
Program  (SEMAP)  regulations  at  24  CFR 
part  985  The  amendment  revises  the 
SEMAP  lease-up  indicator  to  conform  to 
the  policy  established  in  the  October  21. 
1999  final  rule  on  renewal  of  expiring 
ACr.s  and  in  the  April  19.  2000  notice 
on  unit  allocations,  and  ensures  a  single 
consistent  standard  for  lease-up  of 
voucher  assistance. 

Accordingly,  in  the  notice  entitled 
'Tenant  Based  Section  8  Program: 
l^riK  edures  for  Determining  Baseline 
Unit  .Mlocations,  Accessing.  Using, 
Restiratmn  nf  ,ind  Recapture  of  Program 
Resennv  ,ni(i  Transfers  of  Baseline  Unit 
.\llii(  atmns     ()(>-9733,  beginning  at  65 
FK  21088.  m  the  issue  of  Wednesday. 
.\pril  19.  2000.  the  following 
amendment  is  made 

1   On  page  21091 .  beginning  in  the 
second  column,  section  VLB.  is  revised 

tn  read  as  follows: 

IV.  Reduction  of  .Adjusted  Baseline 
Number  of  I  nits  and  Budget  .■\ulhorily 

*  *        •        *        • 

li  In  ()erfn[iiuiig  the  assessment,  HUD 
will  e\(  hide  units  (and  their  associated 
budget  authority)  awarded  to  the  PHA 
fur  litigation  purposes  and  for  any 
funding  increments  whose  effective  date 
IS  during  the  fiscal  year  for  which  HUD 
IS  processing  the  year  end  statement. 

•  *         *        •         * 

Dated    ,^URUSt  28.  2001. 
Mel  Martinez, 
Secretary. 

;KK  Hn.    01-244,35  Filed  9-28-01.  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 


29  CFR  Part  470 
RIN1215-AB33 


Obligations  of  Federal  Contractors  and 
Subcontractors;  Notice  of  Employee 
Rights  Concerning  Payment  of  Union 
Dues  or  Fees 

AGENCY:  Office  of  Labor-Management 
Standards,  Employment  Standards 
Administration,  Labor. 
ACTION:  Notice  of  proposed  rule-makintj: 
request  for  comments. 

SUMMARY:  This  Notice  of  Proposed  Rule- 
Making  (NPRM)  proposes  a  regulation  to 
implement  Executive  Order  13201. 
which  was  signed  by  President  George 
W.  Bush  on  February-  17.  2001 
Executive  Order  13201  (the  Executive 
Order,"  "the  Order."  or  -EO  13201") 
requires  non-exempt  Government 
contractors  and  subcontractors  to  post 
notices  informing  their  employees  that 
under  Federal  law.  those  employees 
have  certain  rights  related  to  union 
membership  and  use  of  union  dues  and 
fees.  The  Order  also  provides  the  text  of 
contractual  provisions  that  Federal 
Government  contracting  departments 
and  agencies  must  include  in  every 
Government  contract,  except  for 
collective  bargaining  agreements  and 
contracts  for  purchases  under  the 
Simplified  Acquisition  Threshold 
These  provisions  include  the  language 
of  the  required  notices,  and  explain  the 
sanctions,  penalties,  and  remedies  that 
may  be  imposed  if  the  contractor  or 
subcontractor  fails  to  comply  with  its 
obligations  under  the  Order  Covered 
Government  contractors  and 
subcontractors  must  include  these  same 
provisions  in  their  nonexempt 
subcontracts  and  purchase  orders,  so 
that  the  provisions  will  be  binding  upon 
each  subcontractor  or  vendor. 

The  Proposed  Rule  would  provide  the 
text  of  the  required  contractual 
provisions,  explain  exemptions,  and  set 
forth  procedures  for  ensuring 
compliance  with  the  Order;  it  also 
would  contain  other  related 
requirements.  This  NTRM  invites 
comments  on  the  Proposed  Rule. 
DATES:  Comment  Period:  Comments 
must  be  received  on  or  before  November 
30, 2001. 

ADDRESSES:  Comments  should  be  sent  to 
Don  Todd,  Deputy  Assistant  Secretary 
for  Labor-Management  Programs,  Office 
of  Labor-Management-Standards. 
Employment  Standards  Administration. 


U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.  Room  N- 
560.5,  Washington.  DC  20210. 

As  a  convenience  to  commenters. 
comments  transmitted  by  facsimile 
(FAX)  machine  will  he  accepted.  The 
telephone  number  of  the  FAX  receiver 
is  (202)  693-1 340.  To  assure  access  to 
the  FAX  equipment.  r)nly  comments  of 
five  or  fewer  pages  will  he  accepted  via 
FAX  transmittal.  Receipt  of 
submissions,  whether  bv  H.S.  mail  or 
FAX  transmittal,  will  not  be 
ackjiowledged, 

Ojmments  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Todd,  Deputy  Assistant  Secretary  for 
Labor-Management  Programs.  Office  of 
Labor-Management  Standards. 
Employment  Standards  Administration, 
US  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Room  S- 
2321.  Washington.  DC  20210,  (202)  693- 
0200  (this  IS  not  a  toll-free  number). 
Individuals  with  hearing  impairments 
may  call  1-800-877-8339  (TTY/TDD). 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  the  Proposed  Rule  is 
organized  as  follows: 

1.  Bai.lcground — pnjvide.s  a  brief 
description  of  the  development  of  the 
Proposed  Rule. 

II  Authority — cites  the  legal  authority 
supporting  the  Proposed  Rule.  Departmental 
redelegation  authoritv,  and  interagency 
coordination  authority 

III.  Overview  of  the  Rule — summarizes 
pertinent  aspects  of  the  regulatory  text,  and 
describes  the  purposes  and  application  of 
that  text. 

IV  Regulatory  Procedure — sets  forth  the 
applicable  regulatory  requirements  and 
requests  comments  on  specific  issues. 

I.  Background 

Executive  Order  13201  (66  FR  11221, 
February  22,  2001)  is  designed  to 
promote  economy  and  efficiency  in 
Government  procurement  by  requiring 
Government  contractors  to  inform  their 
workers  that  Federal  labor  laws  give 
those  workers  certain  rights  related  to 
union  membership  and  use  of  union 
dues  and  fees  The  Order  provides  the 
text  of  a  contract  clause  that 
Government  contracting  departments 
and  agencies  must  include  in  all 
nonexempt  Ciovemment  contracts  and 
subcontracts.  That  clause  requires 
contractors  to  post  a  notice,  the  exact 
language  of  which  is  included  in  the 
clause.  The  clause  also  requires 
contractors  to  include  the  same  clause 
in  their  nonexempt  subcontracts  and 
purchase  orders,  and  describes  generally 
the  sanctions,  penalties,  and  remedies 
that  may  be  imposed  if  the  contractor 


fails  to  satisfy  its  obligations  under  the 
Order  and  the  clause. 

The  text  of  the  notice  informs 
employees  that  they  cannot  be  required 
to  join,  or  maintain  membership  in,  a 
union  in  order  to  keep  their  jobs;  that 
under  certain  conditions,  the  law- 
permits  a  union  and  an  employer  to 
enter  into  a  union-security  agreement 
requiring  employees  to  pay  dues  and 
fees  to  the  union:  and  that,  even  where 
such  union-security  agreements  exist, 
employees  who  are  not  union  members 
can  only  be  required  to  pay  their  share 
of  union  costs  relating  to  certain  specific 
activities.  The  notice  also  provides  a 
general  description  of  the  remedies  to 
which  employees  may  be  entitled  if 
these  rights  have  been  violated,  and 
provides  contact  information  for  further 
information  about  those  rights  and 
remedies. 

The  Order  contains  requirements 
similar,  but  not  identical,  to  those 
included  in  Executive  Order  12800, 
issued  on  April  13.  1992,  by  former 
President  George  H.  W.  Bush.  See  57  FR 
12985  (April  14,  1992);  57  FR  13413 
(April  16,  1992).  That  earlier  Order,  in 
turn,  was  intended  to  inform  employees 
of  their  rights  under  the  decisions  of  the 
United  States  Supreme  Court  in 
Communications  Workers  of  America  v. 
Beck.  487  U.S.  735  (1988).  and  related 
cases.  In  Beck,  the  Court  held  that  a 
union  may  not  use  fees  and  dues  that  it 
collects  from  bargaining  unit  employees 
who  have  not  joined  the  union  to 
finance  activities  that  are  not  "germane" 
to  the  union's  representational 
purposes.  Examples  of  activities  the 
Court  considered  "germane"  include 
collective  bargaining,  contract 
administration,  and  grievance 
adjustment.  Beck,  487  U.S.  at  745,  760. 

During  1992,  the  Department  of  Labor 
("the  Department")  issued  a  Notice  of 
Proposed  Rule-Making  (NPRM)  and 
Final  Rule  implementing  Executive 
Order  12800.  See  57  FR  33403  et  seq. 
(July  24,  1992)  (NPRM);  57  FR  49588  et 
seq.  (November  2.  1992)  (Final  Rule). 
However,  Executive  Order  12800  was 
revoked  on  February  1.  1993,  by 
Executive  Order  12836.  58  FR  7045 
(published  February  3,  1993).  The  Final 
Rule  was  therefore  withdrawn.  See  58 
FR  15402  (March  22.  1993). 

This  Proposed  Rule,  authorized  by 
Section  1  of  Executive  Order  13201,  is 
based  largely  upon  the  November  2, 
1992,  Final  Rule  implementing  the 
earlier  Order.  Most  substantive 
differences  between  the  Proposed  Rule 
and  the  1992  Final  Rule  are  necessitated 
by  the  differences  between  the  two 
Executive  Orders,  The  Department  has 
made  a  few  changes  to  the  language  of 
the  earlier  Final  Rule  in  order  to  make 
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the  Proposed  Rule  more  consistent  with 
the  regulations  and  procedures  of  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP).  This  NPRM 
provides  that  OFCCP.  under  the 
super\'ision  of  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance,  would  conduct  compliance 
evaluations  and  complaint 
investigations  under  the  Order  and  the 
Rule.  See  Section  11(B)  of  this  preamble, 
"Departmental  Authorization."  Each 
substantive  difference  between  the 
earlier  Final  Rule  and  this  Proposed 
Rule  is  discussed  below  in  section  HI. 
"Overview  of  the  Rule." 

In  addition  to  such  substantive 
changes,  the  Department  has  revised 
certain  sections  of  the  1992  Final  Rule 
to  comply  with  Executive  Order  12988 
(February  5,  1996).  That  Order  requires 
Federal  agencies  to  draft  their 
regulations  to  be  simple  and  easy  to 
understand.  Accordingly,  the 
Department  has  drafted  the  Proposed 
Rule  to  make  it  easier  to  read.  For 
example,  the  Department  has  reworded 
the  headings  of  regulatory  sections  into 
the  form  of  questions.  Also,  the 
Department  has  replaced  ambiguous  or 
confusing  words  with  plainer  language: 
for  example,  the  word  "shall"  has  been 
replaced  in  the  Proposed  Rule  by  the 
terms  "must,"  "will,"  "is/are,"  or 
similar  words,  as  appropriate.  Other 
specific  provisions  that  would  differ 
from  the  1992  Final  Rule  are  discussed 
below  in  section  III. 

While  this  NPRM  was  being  prepared. 
the  Department  i.ssued  an  Interim 
Procedural  Notice  (IPN)  to  provide 
guidance  to  contractors  and 
subcontractors  about  how  to  comply 
with  Executive  Order  13201  pending  the 
publication  of  a  Final  Rule 
implementing  the  Order.  66  FR  19988 
(April  18,  2001).  The  IPN  authorizes 
covered  contractors  to  fulfill  their 
posting  obligations  under  the  Order  by 
replicating  the  text  of  the  notice  set 
forth  in  the  Order  and  posting  it  in 
conspicuous  places  in  and  about  their 
plants  and  offices,  including  all  places 
where  notices  to  employees  are 
customarily  posted.  As  noted  below  in 
section  470.2(e)  of  the  Proposed  Rule, 
the  Department  imprinting  an  employee 
notice  poster  that  will  be  provided  by 
the  contracting  agency  or  may  be 
obtained  directly  from  the  Department 
at  the  addresses  listed  in  that  section. 
The  Rule  proposes  that  once  the 
Department's  official  employee  notice 
poster  is  available,  contractors  may  only 
fulfill  their  posting  obligations  by  using 
that  official  poster  or  by  making  and 
using  exact  duplicate  copies  of  that 
poster. 


II.  Authority 

A.  Legal  Authorit}- 

The  legal  authority  for  the  Notice  of 
Proposed  Rule-Making  is  Executive 
Order  13201,  issued  pursuant  to  the 
Constitution  and  laws  of  the  United 
States,  including  the  Federal  Prnpertv 
and  Administrative  Services  Act,  4Ci 
US.C.  471  et  seq. 

B.  Departmental  Authonzatmn 

Section  1(b)  of  Executive  Order  13201 
delegates  responsibility  for  thr 
administration  and  enforcement  of  the 
Order  to  the  Secretar\'  of  Labor,  and 
directs  the  Secretary'  to  adopt  rules  and 
regulations  and  issue  such  orders  as  are 
deemed  necessar\'  and  appropriate  to 
achieve  the  purposes  of  the  ()rder. 
Section  9  of  the  Order  authnrizes  the 
Secretary'  to  delegate  anv  function  nr 
duty  under  the  Order  to  any  officer  in 
the  Department  of  Labor  or  to  any  other 
officer  in  the  executive  branch  of  the 
Government,  with  the  consent  of  the 
head  of  the  department  or  agencv  in 
which  that  officer  serves. 

Using  that  delegation  authority. 
Secretar\'s  Order  3-2001.  issued  Man  h 
26.  2001,  and  published  in  the  Federal 
Register  on  April  3,  2001  (66  FR  17762), 
delegates  and  assigns  responsibility  for 
the  administration  and  enforcement  of 
EO  13201  to  the  Assistant  Secretary  for 
Employment  Standards  The  Assistant 
Secretary,  in  turn,  has  delegated  general 
responsibility  for  the  administration  and 
enforcement  of  the  Executi\e  Order  to 
the  Deputy  Assistant  Secretary  for 
Labor-Management  Programs  Under 
this  delegation,  the  Deputv  Assistant 
Secretary  for  Labor-Management 
Programs  has  specific  responsibiiit\  for 
granting  and  withdrawing  exemptions 
and  waivers  under  this  part,  and  for 
referring  for  administrative  enforcement 
cases  against  contractors  that  have  been 
found  to  have  violated  the  provisions  of 
the  Order  or  this  part. 

The  Assistant  Secretar>'  has  conveyed 
responsibility  for  conducting 
compliance  evaluations  and  complaint 
investigations  under  the  Order  and  this 
part  to  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance 

C.  Interagency  Coordination 

The  Civilian  Agencv  Acquisition 
Council  has  been  requested  to  insert 
language  implementing  the  Executive 
Order  into  the  Federal  .Acquisition 
Regulation  (FAR) 

m.  Overview  of  the  Rule 

This  Proposed  Rule  would  add  a  nev\ 
subchapter  C  and  part  470  to  Volume  2M 
of  the  Code  of  Federal  Regulations 
(CFR). 


Preamble.  Subpart  A 

Subpart  .\  would  contain  definitions. 
the  employee  notice  clause,  and 
exemptions. 

Sec.  470.1     What  definitions  apply  to 

thi!^  part? 

The  proposed  definitions  contained  in 
this  section  would  be  derived,  for  the 
most  part,  from  the  definitions  of  the 
same  terms,  either  in  OFCCP's 
regulations  at  41  CFR  60-1.3  (which 
deals  with  certain  obligations  of  Federal 
contractors  regarding  equal  employment 
opportunity,  and  the  procedures  used  to 
enforce  those  obligations),  or  in  the 
November  2,  1992,  Final  Rule  that 
implemented  Executive  Order  12800 
("the  earlier  Final  Rule").  See  57  FR 
49588  4954'   With  certain  exceptions 
explained  iitii  \\    -inv  substantive 
difference'-  liftwTn  the  text  of  a 
definition  m  thi^  I'm  [losed  Rule  and  the 
text  of  the  definition  on  which  it  is 
based  are  necessitated  by  differences 
between  Executive  Order  13201,  which 
authorises  this  NPRM,  and  Executive 
Order  12800.  which  authorized  the 
earlier  Final  Rule  In  addition,  pursuant 
to  Executive  Order  1298H.  stylistic  or 
phrasing  changes  have  been  made  to 
[larticular  proposed  definitions  to 
rlarif\'  their  meaning  or  make  their 
wording  (  onsistent  with  the  wording  of 
similar  definitions  in  other  regulations; 
such  proposed  changes  are  also 
explained  below. 

Assistant  Secretan,':  The  substance  of 
this  definition  would  be  based  on  the 
definition  of  the  same  term  in  the 
corresponding  section  of  the  earlier 
Final  Rule,  and  would  be  consistent 
with  the  delegation  in  Secretary's  Order 
3-2001   The  stnirtun    >f  the  Department 
has  been  changed  since  1992.  when  the 
earlier  Rule  was  promulgated;  because 
of  those  changes  the  authority  under 
HO  1.^201  IS  now  delegated  to  the 
Assistant  Secretan.  for  Employment 
Standards,  as  discussed  in  section  1(B) 
of  this  preamble 

(.^Ihctive  hnr}:i::'.:;r^   :i:reement- 
.Section  2(a)  of  EC)  I  .'.u  ■  exempts  from 
the  requirements  of  the  Order  those 
agreements  that  meet  this  definition.  As 
required  b\  section  2(a)  of  the  Order. 
this  definition  would  be  based  on  the 
definition  of  the  same  term  in  the  Civil 
Service  Reform  Act,  5  U.S.C.  7103(a)(8). 
Be(  ause  that  statutory  definition,  in 
turn,  references  the  definition  of  the 
term  "colledive  bargaining"  in  5  U.S.C. 
"103(a)(12).  the  proposed  definition 
would  incorporate  the  n^levant  portions 
of  the  latter  statutor>-  definition  as  well. 
The  Department  has  revised  and 
reorganized  the  language  of  these  two 
statutor\'  definitions  in  order  to  make 
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the  proposed  definition  more 
understandable. 

Construction:  The  definition  of  this 
term  would  be  identical  to  the 
definition  of  the  same  term  in  the  earlier 
Final  Rule,  except  that,  to  make  the 
definition  easier  to  undeistand.  the 
phrase  "as  used  in  paragraphs  (d)  and 
(j)  of  this  section"  would  be  omitted. 
The  definition  also  would  be 
substantively  consistent  with  the 
definition  of  the  term  'construction 
work"  in  41  CFR  60-1.3. 

Construction  work  site  This 
definition  would  be  identical  tn  the 
definition  of  the  same  term  in  the  earlier 
Final  Rule. 

Contract,  contracting  agency,  and 
contractor:  These  definitions  would  be 
identical  to  the  definitions  of  the  same 
terms  in  the  earlier  Final  Rule 

Department- This  definition  would  h<' 
identical  to  the  definition  of  the  same 
term  in  the  earlier  Final  Rule,  and 
would  be  consistent  with  the  delegation 
of  authority  in  section  Kb)  of  EO  1.3201 

Employee  notice  clause:  This  term 
was  used,  but  not  defined,  in  the  earlier 
Final  Rule  The  Proposed  Rule  would 
use  the  term  as  a  shorthand  method  of 
referring  to  the  clause  that  EO  13201 
requires  Government  contracting 
departments  and  agencies,  contractors. 
and  subcontractors  to  include  in  their 
non-exempt  contracts 

Government  This  definition  would  be 
identical  to  the  definition  of  the  same 
term  in  the  earlier  Final  Rule. 

Government  contract:  This  definition 
would  be  identical  to  the  definition  of 
the  same  term  in  41  CFR  60-1.3.  with 
one  exception.  OFCCP's  definition  of 
the  term  excludes  "Federally  assisted 
construction  contracts',  the  Propr)sed 
Rule  would  delete  the  word 
"construction  "  to  signify  that  all 
Federally  assisted  contracts  (not  just 
construction  contracts]  would  be 
exempt  from  the  requirements  of  the 
Executive  Order 

Labor  organization  This  definition 
would  be  identical  to  the  definition  of 
the  same  term  in  the  earlier  Final  Rule 

Mod//;cahon  This  definition  would 
be  substantively  similar  to  the  definition 
of  the  same  term  in  the  earlier  Final 
Rule.  The  proposed  definition  has  been 
rewritten  slightly  to  make  it  easier  to 
understand.  This  revision  is  not 
intended  to  change  the  mearung  of  the 
definition;  the  Department  intends  that 
the  definition  would  be  interpreted  in 
the  same  way  as  the  corresponding 
definition  in  the  earlier  Final  Rule 

Person:  This  definition  would  be 
identical  to  the  definition  of  the  same 
term  in  the  earlier  Final  Rule,  except 
that,  to  make  the  definition  easier  to 
understand,  the  phrase  "as  used  in 


paragraphs  (j),  (o).  (r),  and  (s)  of  this 
section  "  would  be  omitted. 

Prime  contractor:  This  definition 
would  be  similar  to  the  definition  of  the 
same  term  in  the  earlier  Final  Rule.  The 
second  part  of  the  definition  would  state 
that  "for  purposes  of  subparts  B  and  C." 
the  term  would  apply  to  any  person 
who  has  held  a  contract  subject  to  the 
Order.  In  the  earlier  Final  Rule,  this 
second  part  of  the  definition,  which 
would  have  the  effect  of  authorizing  the 
Department  to  take  appropriate  action 
against  a  prime  contractor  who  may  not 
hold  a  Government  contrac:t  at  the  time 
the  action  is  being  taken,  applied  only 
for  purpos»>s  of  subpart  B  of  this  part.  In 
this  Proposed  Rule,  the  Department 
would  apply  the  second  pari  of  the 
definition  to  subpart  C;  in  order  to 
ensure  that  th(>  provisions  of  section 
470  22,  which  authorize  sanctions  and 
penalties  for  intimidation  and 
interference,  would  apply  to  former  as 
well  as  current  prime  contractors. 

Related  rules,  rei^ulatinns.  and  orders 
of  the  Secretary  of  Labor:  This  definition 
would  be  based  on  the  definition  of  the 
same  term  in  the  earlier  Final  Rule.  The 
difference  between  the  old  and  new 
definitions  would  refioct  two  facts 
addressed  above  in  the  discussion  of  the 
definition  of  the  term  Assistant 
Secretary   first,  that  the  structure  of  the 
Department  has  been  changed  since 
1992.  when  the  earlier  Rule  was 
promulgated;  and  second,  that  because 
of  those  changes,  the  authority  under 
E(3  13201  IS  now  delegated  to  the 
Assistant  Secretary  for  Employment 
Standards,  who  has  re-delegated  that 
authority  to  the  Deputy  Assistant 
Secretaries  for  Labor-Management 
Programs  and  for  Federal  Contract 
Compliance,  as  discussed  in  section  1(B) 
of  this  preamble 

Subcontract  This  definition  would  be 
identical  to  the  definition  of  the  same 
term  in  41  CFR  60-1.3. 

Subcontractor  This  definition  would 
be  identical  to  the  definition  of  the  same 
term  in  the  earlier  Final  Rule,  except 
that  the  second  clause  of  the  definition 
would  apply  to  subparts  B  and  C  of  this 
part,  for  the  same  reasons  explained 
above  in  the  discussion  of  the  definition 
of  "prime  contractor." 

Union:  This  definition  would  state 
that  the  term  "union"  is  defined  in  the 
same  way  as  the  term  "labor 
organization."  The  earlier  Final  Rule 
equated  these  two  terms  as  well. 

Union-security  agreement:  This 
definition  would  be  identical  to  the 
definition  of  the  same  term  in  the  earlier 
Final  Rule. 

United  States:  This  definition  would 
be  identical  to  the  definition  of  the  same 
term  in  41  CFR  60- 1.3,  except  that  the 


phrase  "shall  include"  would  be 
replaced  by  "includes.  " 

Sec.  470.2     Under  the  Executive  Order, 
what  employee  notice  clause  must  be 
included  in  Government  contracts? 

Subsection  4 70.2/aj;  This  subsection 
would  implement  the  requirements  of 
section  2(a)  of  EO  13201.  Thetext  of  the 
employee  notice  clause  provided  in  the 
subsection  would  be  identical  to^the  text 
provided  in  the  Executive  Order,  with 
three  exceptions. 

First,  paragraph  1  of  the  clause  set 
forth  in  section  2la)  of  the  Order  states 
that,  in  notices  posted  in  the  plants  or 
offices  of  carriers  subject  to  the  Railway 
Labor  Act  ("RLA"),  "the  last  sentence" 
of  the  notice  should  not  be  included.  It 
appears  that  the  Order  adopted  the 
quoted  phrase  because  it  was  included 
in  the  1992  Executive  Order.  In  that 
earlier  Order,  "the  last  sentence  '  of  the 
notice  provided  contact  information  for 
the  National  Labor  Relations  Board 
("NLRB").  which  does  not  have 
jurisdiction  over  carriers  subject  to  the 
RLA.  However,  EO  13201  added  a 
sentence  to  the  end  of  the  notice;  that 
sentence  provides  the  URL  for  the 
NLRB's  website.  The  reference  in 
section  2(a)  of  the  Order  to  "the  last 
sentence  "  of  the  notice  apparently  fails 
to  take  into  account  that  additional 
sentence.  In  the  interest  of  clarity,  and 
to  implement  the  implicit  intent  of  the 
Executive  Order  to  exclude  the  posting 
of  NLRB  related  information  in  Railway 
Labor  Act  related  work  sites,  the 
Proposed  Rule  would  replace  the  phrase 
"the  last  sentence"  with  the  phrase  "the 
last  two  sentences  "  in  the  text  of  the 
notice. 

Second,  paragraph  4  of  the  clause  in 
the  Executive  Order  requires  a 
contractor  to  pass  down  only  the 
provisions  of  paragraphs  1  through  3  of 
the  clause  to  its  subcontractors  and 
vendors.  The  same  requirement  was 
included  in  the  July  1992  NPRM 
implementing  the  earlier  Executive 
Order.  See  57  FR  33403.  33405.  In 
response,  the  Associated  General 
Contractors  of  America  (AGC)  observed 
that,  since  paragraphs  1  through  3  of  the 
clause  do  not  themselves  require  pass- 
down,  first-tier  subcontractors  and 
vendors  would  not  be  required  to  pass 
down  the  clause  further.  57  FR  49588. 
49591  (discussion  of  section 
470.2(a)(4)).  As  the  AGC  noted,  this 
result  contradicted  the  NPRM's 
requirement  that  the  clause  be  included 
in  the  contract  document  of  each  tier. 
Id.  The  Department  noted  in  its 
response  that  the  intent  of  Executive 
Order  1 2800  was  clearly  that  the  clause 
'flow  down  beyond  the  first  tier  level"; 
otherwise  there  would  have  been  no 
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reason  for  the  provision,  in  section 
3(b)(v)  of  that  Order,  that  authorized  the 
Secretary  to  exempt  "subcontractors 
below  an  appropriate  tier."  Id.  As  a 
result,  the  I3epartment  revised  the 
clause  in  the  earlier  Final  Rule  to 
require  pass-dowTi  of  paragraphs  1 
through  4,  rather  than  only  paragraphs 
1  through  3.  Id. 

Similarly.  Executive  Order  13201 
contains  a  provision  at  section  3(b)(v) 
that  authorizes  the  Secretary  to  exempt 
subcontractors  below  an  appropriate 
tier.  Therefore,  for  the  same  reasons 
discussed  in  the  previous  paragraph,  the 
Proposed  Rule  would  revise  paragraph  4 
of  the  employee  notice  clause  to  require 
contractors  to  pass  down  paragraphs  1 
through  4  of  the  clause  to  their 
subcontractors  and  vendors,  rather  than 
only  paragraphs  1  through  3. 

Third,  the  words  "Provided"  and 
"that"  would  be  deleted  from  the  final 
sentence  in  section  4  of  the  clause,  and 
the  word  "shall"  would  be  changed  to 
"must"  throughout  the  clause,  in  order 
to  make  the  clause  easier  to  understand. 
This  revision  is  not  intended  to  change 
the  meaning  of  the  clause;  the  clause 
would  be  interpreted  in  the  same  way 
as  the  corresponding  material  in  the 
Executive  Order. 

Paragraph  470. 2(b]:  This  paragraph  is 
subject  to  the  relevant  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
at  44  U.S.C.  3507(d),  and  will  be 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB)  under  those 
provisions.  The  paragraph  would  be 
identical  to  the  corresponding 
paragraph  in  the  earlier  Final  Rule, 
except  that  the  heading  of  the  paragraph 
would  be  revised  to  more  accurately 
describe  the  contents  of  the  paragraph. 

Paragraph  470.2  (c):  This  paragraph 
would  be  identical  to  the  corresponding 
paragraph  in  the  earlier  Final  Rule. 

Paragraph  470.2  (d):  This  paragraph 
would  be  identical  to  the  corresponding 
paragraph  in  the  earlier  Final  Rule, 
except  that  the  title  of  the  office  to 
which  requests  for  copies  of  the  poster 
should  be  directed  would  be  updated. 

Sec.  470.3     What  contracts  are  exempt 
from  the  employee  notice  clause 
requirement? 

The  exemptions  in  this  section  are 
either  required  or  authorized  by  the 
Executive  Order. 

Paragraph  470.3ia):  This  paragraph 
would  exempt,  from  the  requirements  of 
part  470,  contracts  for  purchases  below 
the  Simplified  Acquisition  Threshold, 
as  that  threshold  is  defined  in  the  Office 
of  Federal  Procurement  Policy  Act,  41 
U.S.C.  403.  This  exemption  is  required 
by  section  2(a)  of  the  Executive  Order. 
Subparagraphs  (1)  and  (2)  would  be 


modeled  on  the  parallel  section  in  the 
earlier  Final  Rule.  See  57  FR  49588, 
49596.  Consistent  with  plain-language 
guidelines,  the  relevant  language  frnm 
the  earlier  Final  Rule  has  been  slightly 
rewritten  for  the  Proposed  Rule,  to 
improve  the  subparagraphs'  clarity  This 
revision  is  not  intended  to  change  the 
meaning  of  these  subparagraphs:  thev 
would  be  interpreted  in  the  same  way 
as  the  corresponding  provisions  of  the 
earlier  Final  Rule. 

At  the  time  this  Rule  is  being 
proposed.  Congress  has  set  the 
Simplified  Acquisition  Threshold  at 
$100,000  Therefore,  except  as  pro\'ideci 
in  subparagraphs  (1)  and  (2),  contrai  ts 
for  purcha.ses  of  less  than  that  amount 
would  not  need  to  include  the  employee 
notice  clause.  If  Congress  were  to  amend 
the  threshold  after  the  Proposed  Rule  is 
published.  this  paragraph  would  be  read 
to  exempt  contracts  for  purchases  below 
the  amended  amount. 

Paragraph  470.31  bl:  This  paragraph 
would  exempt,  from  the  requirements  uf 
part  470,  Government  contracts  that 
result  from  solicitations  issued  before 
April  18,  2001,  the  effective  date  of  the 
Order.  This  exemption  would  be  based 
on  section  14  of  the  Executive  Order, 
which  provides  that  the  Order  applies  to 
contracts  resulting  from  solicitations 
issued  on  or  after  that  date 

Paragraph  470. 3lcl  This  paragraph 
would  permit  the  Deputy  Assistant 
Secretary  for  Labor-Management 
Programs,  upon  wTitten  request,  to 
exempt  contracting  agencies  or  persons 
from  including  the  employee  notice 
clause  in  particular  contracts, 
subcontracts,  or  purchase  orders,  where 
special  circumstances  in  the  national 
interest  require  such  exemption  Such 
exemptions  are  authorized  by  section 
3(a)  of  the  Executive  Order 

Paragraph  470.3ldj:  This  paragraph 
would  permit  the  Deputy  Assistant 
Secretary  for  Labor-Management 
Programs  to  withdraw  the  exemption  for 
a  specific  contract  or  subcontract,  or 
group  of  contracts  or  subcontracts, 
when,  in  his  or  her  judgment,  such  a 
withdrawal  is  necessary  or  appropriate 
to  achieve  the  purposes  of  the  Executive 
Order,  This  subparagraph  would  be 
similar  to  the  parallel  subparagraph, 
470, 3(c),  in  the  earlier  Final  Rule:  the 
dtle  of  the  Departmental  officer 
authorized  to  withdraw  exemptions 
would  be  updated  to  reflect  changes  in 
the  structure  of  the  Department 

Sec.  470.4     What  contractors  or 
facilities  are  exempt  from  the  posting 
requirements? 

Paragraph  470. 4(aj:  This  paragraph  is 
authorized  by  section  3(b)(iv)  of  EO 
13201,  and  would  be  identical  to  the 


parallel  paragraph  in  the  earlier  Final 
Rule 

Paragraph  470  4lbi:  This  paragraph  is 
.Hjthonzed  by  section  3{h)(iii)  of  EO 
13201.  and  would  be  identical  to  the 
parallel  paragraph  in  the  earlier  Final 
Rule 

Paragraph  470. 4lcl  This  paragraph  is 
authorized  by  section  3(b)(ii)  of  EO 
13201.  and  would  be  identical  to  the 
parallel  paragraph  in  the  earlier  Final 
Rule,  except  that  the  phrase  "in 
lunsdit  tinns    wtjuld  be  inserted  before 
'he  word    where"  to  conform  the 
language  of  the  regulation  to  that  of  the 
Kxecuti\>'  Order 

Paragniph  470. 4ldl:  As  with 
paragraph  4  70.2(b),  discussed  above, 
this  paragraph  is  subject  to  the 
prnv'isiiin--  I  if  till'  ^R.■^  and  will  be 
review  >'(i  t)\  ()MH    T.'ie  contents  of  the 
paragraph  are  authorized  by  section  3(c) 
of  EO  1 3201 ,  and  would  be  modeled  on 
41  CFR  60-1  5(b)(2).  The  Proposed  Rule 
re\  ises  the  language  of  that 
subparagraph  to  conform  to  the 
requirements  of  EO  13201  and  the 
current  structure  of  the  Department  of 
Labor,  and  to  clanfv  the  meaning  of  the 
paragraph 

Paragraph  4  7U.4le/.  This  paragraph  is 
authorized  by  section  3(b)(i)  of  EO 
13201.  and  would  be  identical  to  the 
parallel  paragraph  m  the  earlier  Final 
Rule. 

Subpart  B — Compliance  Evaluations 
Complaint  Investigations,  and 
Enforcement  Procedures 

Sec  470.10    How  will  the  Department 
determine  whether  a  contractor  is  in 
compliance  with  the  Executive  Order 
and  this  part? 

This  section  would  be  substantively 
similar  to  the  parallel  section  in  the 
earlier  Final  Rule  See  57  FR  49588, 
49597  The  differences  between  the  two 
sections  would  be  necessitated  by  the 
requirements  of  EO  13201  or  result  from 
changes  in  OFCCT  s  general  practice 
and  procedures,  including  changes  in 
the  terminology  used  bv  OFCCP  to  refer 
to  those  practices  and  procedures  For 
example,  the  process  of  determining 
whether  a  contractor  is  in  compliance 
with  Its  obligations  is  now  called  a 

compliance  evaluation     The  term 
encompasses  compliance  re\iews.  as 
well  as  off-site  record  reviews  and 
compliance  checks   See  41  ('PR  60- 
1  20(a)  Therefore  the  term    compliance 
evaluation  '  would  replace  "compliance 
review  '  throughout  the  section  in  the 
Proposed  Rule  ,^ddltlonally.  references 
to    the  Department    would  be  modified 
to  clarif\-  that  the  Deputy  Assistant 
Secretar\'  for  Federal  Contract 
(Compliance  has  responsihihtv  for 
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conducting  compliance  evaluations,  dinl 
subparagraph  470  10(b)(2)  would  be 
modified  to  include  the  requirements  of 
section  14  of  EO  1.3201 

Sec  4  70  11      What  ore  thp  procedures 
for  filing  and  pmressmQ  a  complaint? 

Paragraph  4:'0  I  liai  and  lb}:  As  with 
paragraph-  470, 2(b)  and  4"n  4(d). 
discussed  above,  these  paragraphs  are 
subject  to  the  provisions  of  the  PRi^. 
and  will  be  reviewed  bv  OMB.  The 
paragraphs  would  cimtain  the  same 
substantive  requirements  a.-  the  parallel 
sections  in  the  earlier  Final  Rule,  Sf.v  57 
FR  49588.  49597  The  Proposed  Rule 
would  revise  the  language  of  those 
previous  sections  to  improve  their 
rlantv.  correct  puncituafion  errors,  and 
make  them  more  consistent  with 
OFCCPs  regulations  at  41  CFR  60-1,22 
and  1,23 

Paragraphs  470  1  llcHd):These 
paragraphs  would  be  substantively 
similar  to  the  corresponding  paragraphs 
in  the  earlifT  Final  Rule.  See  57  FR 
49588,  49597  They  would  also  be 
consistf^nt  with  OFCCF's  regulations  at 
41  CFR  60-1. 24(a)  and  (b).  The 
Proposed  Rule  would  revise  the 
paragraphs  slightlv  to  make  them  easier 
to  understand,  and  to  clarify  that  the 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  has  responsibility 
for  conducting  r:omplaint  investigations. 
.\nne  of  the  revisions  to  the  paragraphs 
is  intended  to  change  the  meaning  of  the 
paragraphs;  the  paragraphs  would  be 
interprf'ted  in  the  same  wav  as  the 
corresponding  provisions  of  the  earlier 
Final  Rule 

Sec.  470. IJ     What  ur^  thf  procedures  to 
be  followed  when  a  violation  is  found 
dunng  a  complaint  investigation  or 
rnmphance  evaluation? 

Piiraarapn  470.12(aj:This  paragraph 
would  (  ontain  the  same  substantive 
requirpiii^nts  as  the  corresponding 
paragraph  in  the  earlier  Final  Rule,  and 
would  be  consistent  with  OFCCP's 
regulation  at  41  CFR  6(>-l. 24(c)(2).  For 
the  reasons  explained  in  the  discussion 
of  section  4  70.10  abo\(\  the  Proposed 
Rule  would  replace  the  term 
"compliance  review"  with    ( umpliance 
evaluation  "  See  57  FR  49588,  49597. 
The  Proposed  Rule  would  also  revise 
the  paragraph  slightlv  to  make  it  easier 
to  understand  This  revision  is  not 
intended  tn  chantjf'  the  meaning  nf  the 
paragraph:  the  paragraph  would  be 
interpreted  in  the  same  way  as  the 
corresponding  provision  of  the  earlier 
Final  Rule 

Paragraph  470. IJibi  This  paragraph 
would  e.ontain  the  same  substantive 
requirements  as  the  corresponding 
paragraph  in  the  earlier  Final  Rule  Thf 


Proposed  Rule  would  add  examples  of 
wavs  m  which  a  contractor  that  has 
violated  the  Order  or  the  Rule  might 
correct  such  a  violation  The  f:orrective 
action  that  the  Deputy  Assistant 
Secretary  would  require  in  a  given  case 
would  depend  on  the  type  of  violation. 
The  addition  of  the  examples  would  be 
made  to  clarify  the  Rule,  and  is  not 
intended  to  change  the  meaning  of  the 
paragraph;  the  paragraph  would  be 
interpreted  in  the  same  way  as  the 
corresponding  paragraph  in  the  earlier 
Final  Rule. 

Paragraphs  470.12(cj  and  (dj:  These 
paragraphs  would  be  identical  to  the 
corresponding  paragraphs  in  the  earlier 
Final  Rule,  except  that  the  title  of  the 
official  responsible  for  processing  a 
violation  would  be  updated.  These 
paragraphs  also  would  be  consistent 
with  OFCCPs  regulations  at  41  CFR  60- 
1.24(c)(3)  and  (5).  respectively. 

Sec.  470.13     Under  what 
circumstances,  and  how,  will 
enforcement  proceedings  under  the 
Executive  Order  be  conducted? 

This  section  would  be  identical  to  the 
corresponding  section  in  the  farlier 
Final  Rule,  with  two  exceptions  First. 
for  the  reasons  explained  abene  in  the 
discussion  of  section  470.10,  the  terms 
"compliance  review"  and  "on-site 
review"  would  be  replaced  with 
"compliance  evaluation."  Second,  the 
title  of  the  official  responsible  for 
referring  cases  for  enforcement  would 
be  updated. 

The  post-hearing  procedures  that 
would  be  set  forth  in  this  section  for 
imposing  sanctions  or  penalties  would 
be  consistent  with  section  fi  of  the 
Executive  Order. 

Sec.  470.14     What  sanctions  and 
penalties  may  be  imposed  for 
noncompliance,  and  what  procedure:, 
will  the  Department  follow  in  imposing 
such  sanctions  and  penalties? 

This  section  would  be  similar  to  the 
corresponding  section  of  the  earlier 
Final  Rule.  See  57  FR  49588.  49597-98. 
Substantive  differences  between  the  two 
sections  are  explained  below. 

Paragraph  470.14(al:  In  this 
paragraph,  references  to  th(>  "affected 
contracting  agency"  would  be  changed 
to  the  plural  "affected  contracting 
agencies."  to  indicate  that  a  particular 
contractor  may  hold  contracts  with 
more  than  one  Federal  agency,  and  that 
all  affected  agencies  should  be  notified 
when  the  Department  intends  to  impose 
sanctions  ami  pi'ii.iltics  against  such  a 
iMintractiir 

Paragraph  4  70  141b j:  Except  for  the 
replacement  of  the  word    shall"  by 
will  "  this  paragraph  would  contain 


language  identical  to  that  of  the  second 
sentence  of  paragraph  470, 14(a)  of  the 
earlier  Final  Rule.  The  sentence  would 
he  placed  in  a  separate  paragraph  in 
order  to  make  the  sei.tiem  easier  to 
understand.  This  change  is  not  intended 
to  alter  the  meaning  of  the  sentence;  the 
sentence  would  be  interpreted  in  the 
same  wav  as  the  corresponding  sentence 
in  the  earlier  Final  Rule. 

Paragraph  470.14lcl:  Except  for  the 
replacement  of  the  word  "shall"  by 
"will."  this  paragraph  would  contain 
language  identical  to  that  of  the 
corresponding  paragraph  in  the  earlier 
Final  Rule,  paragraph  470.14(b). 

Paragraph  470.14!dj:  Exc:ept  for  the 
replacement  of  the  word  "shall"  by 
"must."  this  paragraph  would  contain 
language  identie:al  to  that  of  the 
c  orresponding  paragraph  in  the  earlier 
Final  Rule,  paragraph  470. 14(c), 

Paragraph  470.14lel:  Except  for  the 
replacement  of  the  word  "shall"  by 
"must"  and  an  update  to  a  citation,  this 
paragraph  would  contain  language 
identical  to  that  of  the  final  sentence  of 
paragraph  470.14(e)  in  the  earlier  Final 
Rule,  The  Proposed  Rule  would  move 
the  sentence,  which  explains  what 
contracting  agencies  must  do  when  the 
Assistant  Secretary  exercises  his  or  her 
authority  under  paragraph  470, 14(d),  to 
make  this  section  easier  to  understand. 

Paragraph  470  141  fl:  Except  for  the 
replacement  of  the  word  "shall"  b\ 
"will."  this  paragraph  would  contain 
language  identical  to  that  of  the  first 
sentence  of  paragraph  470.14(d)  in  the 
earlier  Final  Rule.  To  make  the  Rule 
easier  to  understand,  the  material 
discussed  in  the  second  sentence  of  that 
earlier  paragraph  would  be  moved  to 
section  470  15  of  the  Rule. 

Sec.  470. 1 5     I  'nder  what  nrrumstances 
must  a  contractor  be  provided  the 
opportunity  for  a  hearing' 

This  section  is  authorized  by  section 
5(b)  of  the  Executive  Order.  Paragraph 
470, 15(b)  would  contain  material 
similar  to  that  in  the  second  sentence  of 
paragraph  470.14(d)  of  the  earlier  Final 
Rule.  The  Proposed  Rule  would  revise 
the  relevant  language  of  the  Order  and 
the  earlier  Final  Rule  to  make  it  easier 
to  understand.  These  changes  are  not 
intended  to  alter  the  meaning  of  this 
secticm;  the  section  would  be 
interpreted  in  the  same  way  as  section 
5(b)  of  the  Executive  Order. 

Sec.  470.16     Under  what  circumstances 
may  a  contractor  be  reinstated? 

This  section  would  contain  language 
similar  to  that  found  in  the 
corresponding  section  of  the  earlier 
Final  Rule.  The  Proposed  Rule  would 
revise  the  section  to  make  it  easier  to 
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understand.  These  changes  are  not 
intended  to  alter  the  meaning  of  this 
section;  the  section  would  be 
interpreted  in  the  same  way  as  the 
corresponding  section  of  the  earlier 
Final  Rule. 

Subpart  C — Ancillan'  Matters 

This  subpart  would  address 
miscellaneous  matters  as  discussed 
below. 

Sec.  470.20     What  nuthoht}-  under  this 
Rule  or  the  Executive  Order  may  the 
Secretary'  delegate,  and  under  what 
circumstances'!' 

This  section  would  contain  language 
similar  to  that  found  in  the 
corresponding  section,  section  470.21, 
of  the  earlier  Final  Rule.  The  Proposed 
Rule  would  place  this  section  at  the 
beginning  of  subpart  C  so  that  the 
subpart  would  follow  a  more  logical 
order.  The  section  would  e.xplain  what 
functions  and  duties  the  Secretary  of 
Labor  is  authorized  to  delegate  to 
another  government  officer  under 
section  9  of  the  E.xecutive  Order.  The 
section  that  was  numbered  470.20  in  the 
earlier  Final  Rule,  and  that  would 
follow  this  section  under  the  Proposed 
Rule,  would  discuss  one  of  the 
functions  the  Secretary  has  chosen  to 
delegate  under  the  Order. 

The  Proposed  Rule  would  revise  the 
section  slightly  to  correct  an  apparent 
grammatical  error  in  the  corresponding 
section  of  the  earlier  Final  Rule,  and  to 
make  the  section  easier  to  understand. 
These  changes  are  not  intended  to  alter 
the  meaning  of  this  section:  the  section 
would  be  interpreted  in  the  same  way 
as  section  9  of  the  Executive  Order  and 
the  corresponding  section  of  the  earlier 
Final  Rule. 

Sec.  470.21     Who  will  make  rulings  and 
interpretations  under  the  Executive 
Order  and  this  parf 

This  section  would  be  identical  to  the 
corresponding  section,  section  470.20, 
of  the  earlier  Final  Rule. 

Sec.  470.22     What  actions  may  the 
Assistant  Secretan,'  take  in  the  case  of 
intimidation  and  interference? 

This  section  would  contain  material 
and  language  similar  to  that  of  the 
corresponding  section  of  the  earlier 
Final  Rule.  The  Proposed  Rule  would 
revise  the  language  of  that  earlier 
.section  slightly,  in  order  to  replace  the 
term  "compliance  review"  with 
"compliance  evaluation"  (for  the 
reasons  discussed  above  in  section 
470.10  of  this  preamble),  and  to  make 
the  section  easier  to  understand.  These 
changes  are  not  intended  to  alter  the 
meaning  of  this  section;  the  section 


would  be  interpreted  in  the  same  wav 
as  the  corresponding  section  of  the 
earlier  Final  Rule. 

Sec.  470.23     What  other  provisions 
apply  to  this  part? 

Paragraph  470.23(a}:This  paragraph 
would  be  identical  to  the  corresponding 
paragraph  in  the  earlier  Final  Rule, 
except  that  the  Executive  Order  number 
would  be  updated 

Paragraph  470.23lhl;Th\s  paragraph. 
which  would  require  contracting 
agencies  to  cooperate  with  and  assist  the 
Assistant  Secretary'  and  Deputy 
.Assistant  Secretaries  in  carr\'ing  out 
their  duties  under  the  Exec  utive  Order 
and  this  part,  would  contain  the  same 
substantive  requirements  as  the  first 
sentence  of  paragraph  4  70  14(e)  of  the 
earlier  Final  Rule  Because  section 
470  14  of  this  Proposed  Rule  would  deal 
with  sanctions  and  penalties,  the 
material  in  that  sentence  would  be 
moved  to  this  general  section  to  indicate 
that  contracting  agenc:ies  must  cooperate 
with  and  assist  the  Assistant  Secretary 
and  Deputy  .Assistant  Secretaries  in 
carrying  out  all  of  their  duties  under  the 
Order  and  this  part,  not  just  those  duties 
relating  to  sanctions  and  penalties. 

Paragraph  470.23lcl-The  language  of 
this  paragraph  would  be  identical  to  the 
language  of  the  corresponding 
paragraph,  paragraph  470  23(b),  uf  the 
earlier  Final  Rule,  with  two  exceptions. 
First,  the  reference  to  section  11  of  the 
Executive  Order  would  be  updatf'd  tn 
section  13.  to  correspond  with  the  trxt 
of  the  current  Order.  EO  13201   Second, - 
the  final  clause  of  the  earlier  paragraph 
would  be  deleted,  because  section  13  of 
the  current  Order  does  not  include  or 
authorize  that  language 

rV.  Regulatory  Procedures 

Executive  Order  12866 

This  Notice  of  Proposed  Rule-Making 
constitutes  an  "other  signifn  ant 
regulatory  action"  within  the  nieaiiini; 
of  Executive  Order  12866.  and  ihenidn' 
the  Department  has  provided  a  (ost- 
benefit  analysis  below   However,  the 
implementation  of  the  Proposed  Rule 
would  not  have  an  annual  effect  of  SlOO 
million  or  more  on  the  economy,  nor 
would  it  adversely  affee  t  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  |obs.  the 
environment,  public  health  or  safet\ .  or 
State,  local,  or  tribal  governments  or 
communities-  Therefore,  the  Departincnt 
has  concluded  that  this  NPRM  is  not 
"economically  significant"  as  defined  in 
section  3(f)(1)"  of  EO  12866 

With  regard  to  the  benefits  that  would 
result  from  the  Proposed  Rule:  Section 
1(a)  of  Exe{:utive  Order  13201  states  that 


"lw)hen  workers  are  belter  informed  of 
their  rights,  including  their  rights  under 
the  Federal  labor  laws,  their 
productivity  is  enhanced."  On  that 
basis,  the  Order  and  the  Proposed  Rule, 
which  are  intended  to  ensure  that 
employees  of  Government  contractors 
are  informed  of  certain  rights  regarding 
union  dues  and  fees,  are  designed  to 
promote  economy  and  efficiency  in 
Government  procurement. 

In  the  Department's  view,  the  only 
costs  that  contractors  would  incur  under 
the  Proposed  Rule  would  result  from  the 
notice  posting  requirement  in  section 
470.2(a)  of  the  Rule,  and  the 
requirement  in  section  470.4(d)  of  the 
Rule  that  contractors  apply  in  WTiting 
for  waivers  from  the  posting 
requirement  for  facilities  that  do  not 
perform  work  on  Government  contracts. 
For  the  posting  requirement,  the 
Department  has  concluded,  based  on 
both  OFCCP's  historical  experience  and 
the  fact  that  the  Department  will  supply 
the  required  employee  notice  poster  at 
no  cost,  that  the  annualized  costs  would 
be  negligible, 

OFCCP  receives  few  requests  from 
contractors  for  waivers  of  regulatory 
requirements  for  facilities  not  connected 
with  Government  contracts  (see  41  CFR 
60-741(b)(3))  For  those  few  contractors 
that  do  request  waivers,  the  cost 
consists  of  drafting  a  letter  and  sending 
the  letter  to  DOL  to  request  the  waiver. 
Based  on  that  experience,  the 
Department  estimates  that  under  the 
Proposed  Rule,  one-tenth  of  one  percent 
(.1%)  of  Federal  contractors  annually 
would  be  likely  to  submit  requests  for 
waivers.  Given  a  total  of  200.000 
supply,  services,  and  construction 
contractors  who  would  be  subject  to  the 
Proposed  Rule,  the  Department 
estimates  that  200  contractors  per  year 
(.1%  of  200,000)  would  be  likely  to 
request  a  waiver  under  the  Rule. 

The  Department  estimates  that  it 
would  take  an  average  of  one  hour  to 
prepare  and  mail  each  waiver  request 
under  the  Proposed  Rule.  Of  that  hour. 
20  percent  of  the  burden  would  be 
assumed  by  executive,  administrative, 
or  managerial  staff,  and  80  percent 
would  be  assumed  by  administrative 
support  staff.  In  the  publication 
"Employer  Costs  for  Employee 
(    impensation"  (USDL  99-173).  the 
Huroau  of  Labor  Statistics  (BLS)  lists 
average  compensation  for  executive, 
.idministrative,  and  managerial 
positions  as  $35.18  per  hour,  and  for 
administrative  support  as  $16.63  per 
hour  Based  on  this  information  and  on 
(  urrent  postage  rates,  the  Department 
has  calculated  the  total  estimated 
annualized  cost  to  contractors  that 


I 


50016 


Federal  Register/ Vol.  66,  No.  190 /Monday,  October  1,  2001 /Proposed  Rules 


would  request  waivers  under  the 
Proposed  Rule  as  follows: 

Executive,  Administrative,  and 

Managerial— 200  x  .20  x  $35.18  = 

$1,407.20 
Administrative  Support — 200  "  .80  x 

$16.63  =$2,660  80 
Postage— 200  x  34  =  $68  00 
Totad  annualized  cost  estimate — 

$4,136.00 

Dividing  the  total  annualized  cost 
estimate  of  $4,136,00  by  the  estimated 
total  number  of  Government  supply, 
service,  and  construction  contractors 
(200,000).  the  Department  calculates 
that  the  estimated  average  cost  per 
Federal  contractor  establishment  under 
the  Proposed  Rule  would  be  $  02 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  the  NPRM  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
EO  12866.  , 

Regulatory  Flexibility  Act 

The  Proposed  Rule  presented  in  this 
NPRM  would  not  substantially  change 
existing  obligations  for  Federal 
contractors;  it  would  merely  require 
certain  contractors  to  post  notices 
informing  their  employees  of  certain 
rights  those  employees  already  hold 
under  Federal  law,  and  to  include 
clauses  in  contracts  with  subcontractors 
and  vendors,  requiring  those 
subcontractors  and  vendors  to  post  the 
same  notices.  Accordingly,  the  Proposed 
Rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  that  effect 
Therefore,  under  the  Regulatory 
Flexibility  Act,  5  US.C.  605(b).  a 
regulatory  flexibility  analysis  is  not 
required. 

Unfunded  Mandates  Reform 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  EO  12875,  Enhancing  the 
Intergovernmental  Partnership,  the  Rule 
proposed  in  this  NPRM  would  not 
include  any  Federal  mandate  that  might 
result  in  increased  expenditures  by 
State,  local,  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million  in  any 
one  year. 

Paperwork  Reduction  Act 

Certain  sections  of  this  Proposed 
Rule,  including  sections  470.2(b). 
470.4(d),  and  470.11(a)  and  (b),  ctmtain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  (PRAl.'the  Department  has 


submitted  a  copy  of  these  sections  to 
OMB  for  its  review 

The  Proposed  Rule  would  also  require 
contractors  to  post  notices,  investigate 
complaints,  and.  where  appropriate,  file 
requests  for  waivers.  The  application  of 
the  PRA  to  those  requirements  is 
discussed  below. 

The  Proposed  Rule  would  impose 
certain  minimal  burdens  associated 
with  the  posting  of  the  employee  notice 
poster  required  by  the  Executive  Order 
and  section  470.2(a)  of  the  Rule.  As 
noted  in  section  470.2(d).  the 
Department  will  supply  the  poster,  and 
contractors  will  be  permitted  to  make 
and  post  exact  duplicate  copies  thereof. 
Under  the  regulations  implementing  the 
PRA.  "[tjhe  public  disclosure  of 
information  originally  supplied  by  the 
Federal  government  to  [a]  recipient  for 
the  purpose  of  disclosure  to  the  public" 
is  not  considered  a  "collection  of 
information  "  under  the  Act.  5  CFR 
1320.3(c)(2).  Therefore,  the  posting 
requirement  is  not  subject  to  the  PRA. 

The  Proposed  Rule  would  also  impose 
certain  burdens  associated  with  the 
filing  and  processing  of  a  complaint  on 
both  the  complainant  and  the 
contractor  The  burdens  for  the 
complainant  are  described  in  the  PRA 
package  the  Department  will  submit  to 
OMB  With  regard  to  the  burdens  for  the 
contractor,  the  regulations 
implementing  the  PRA  exempt  from  the 
requirements  of  the  Act  any  information 
collection  requirements  imposed  by  an 
administrative  agency  during  the 
conduct  of  an  administrative  action 
against  specific  individuals  or  entities. 
See  5  CFR  1320.4  Once  the  agency 
opens  a  case  file  or  equivalent  about  a 
particular  party,  this  exception  applies 
during  the  entire  course  of  the 
investigation,  before  or  after  formal 
charges  or  complaints  are  filed  or  formal 
administrative  action  is  initiated.  Id. 
Therefore,  this  exemption  would  apply 
to  the  Department's  investigation  of 
complaints  alleging  violations  of  the 
Order  or  this  Rule, 

Finally,  section  470.4(d)  of  this  Rule 
would  permit  a  contractor  to  apply  in 
writing  for  a  waiver  from  the 
requirement  to  post  the  employee  notice 
contained  in  section  470.2(a).  For  the 
Department's  analysis  of  the  burdens 
that  would  be  imposed  on  contractors  as 
a  result  of  this  requirement,  see  the 
discussion  of  Executive  Order  12866 
above 

The  Department  invites  the  public  to 
comment  on  whether  each  of  the 
proposed  collections  of  information:  (1) 
Ensures  that  the  collection  of 
information  is  necessary  to  the  proper 
performance  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (2)  estimates  the 
projected  burden,  including  the  validity 
of  the  methodology  and  assumptions 
used,  accurately;  (3)  enhances  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimizes  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses). 
Comments  must  be  submitted  by 
November  30,  2001  to:  Desk  Officer  for 
the  Department  of  Labor,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Washington,  DC  20503. 

Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
Proposed  Rule  in  accordance  with 
Executive  Order  13132  regarding 
federalism,  and  has  determined  that  the 
Rule  does  not  have  "federalism 
implications."  Some  States  do  hold 
Federal  contracts  that  do  not  involve  the 
provision  of  Federal  assistance  to  those 
States.  However,  as  described  above  in 
the  discussion  of  other  regulatory 
procedures,  the  Department  has 
concluded  that  the  impact  of 
requirements  of  posting  notices,  and 
requesting  waivers  that  would  be 
imposed  by  the  Rule  on  those  States 
would  be  negligible.  Therefore,  the  Rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Executive  Order  13084  (Consultatioo 
and  Coordination  With  Indian  Tribal 
Governments) 

The  Department  certifies  that  this 
Proposed  Rule  does  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments. 

Request  for  Conmients 

This  Proposed  Rule  would  implement 
Executive  Order  13201.  The  Department 
invites  comments  about  the  NPRM  from 
interested  parties,  including  current  and 
potential  Government  contractors, 
subcontractors,  and  vendors,  and 
current  and  potential  employees  of  such 
entities:  labor  organizations;  public 
interest  groups;  Federal  contracting 
agencies;  and  the  public. 

Clarity  of  This  Regulation 

Executive  Order  12988  and  the 
President's  Memorandum  of  June  1, 
1998,  require  each  Federal  agency  to 
write  all  rules  in  plain  language.  The 
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Department  invites  comments  on  how  to 
make  this  Proposed  Rule  easier  to 
understand.  For  example: 
— Have  we  organized  the  material  to  suit 

your  needs^ 
— Are  the  requirements  in  the  Rule 

clearly  stated? 
— Does  the  Rule  contain  technical 

language  or  jargon  that  is  not  clear' 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings. 

paragraphing)  make  the  Rule  easier  to 

understand' 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

Rule  easier  to  understand? 

List  of  Subjects  in  29  CFR  Part  470 

Administrative  practice  and 
procedure.  Government  contracts, 
Unions. 

Accordingly.  OLMS  proposes  to 
amend  29  CFR  chapter  IV  by  adding  a 
new  subchapter  C.  consisting  of  part 
470,  as  set  forth  below. 

Signed  at  Washington.  tX^.  this  6  ddv  o( 
September.  2001, 
Joe  N.  Kennedy, 

Acting  Assistant  Secretary  for  Emplnvment 

Standards. 

Don  Todd. 

Deputy  Assistant  Secretan  for  Ixihor- 

Management  Pmgrams. 

A  new  subchapter  C.  consisting  of 
part  470,  is  added  to  29  CFR  chapter  I\' 
to  read  as  follows: 

Subchapter  C — Employee  Rights 
Concerning  Payment  of  Union  Dues  or  Fees 

PART  470— OBUGATIONS  OF 
FEDERAL  CONTRACTORS  AND 
SUBCONTRACTORS;  NOTICE  OF 
EMPLOYEE  RIGHTS  CONCERNING 
PAYMENT  OF  UNION  DUES  OR  FEES 

Subpart  A — Preliminary  Matters 

Sec. 

470. 1  What  definitions  applv  to  this  parf 

470.2  I'nder  the  Executive  Order,  what 
employee  notice  clause  must  he  inc  hided 
in  Government  contrac  ts:' 

470.3  What  contracts  are  exempt  from  the 
employee  notice  clause  requirement' 

470  4     What  i  onlractors  or  facilities  are 
exempt  from  the  posting  requirements' 

Subpart  B — Compliance  Evaluations, 
Complaint  Investigations,  and  Enforcement 
Procedures 

470.10  How  will  the  Department  determine 
whether  a  contractor  is  in  compliance 
with  the  Executive  Order  and  this  part ' 

470.11  What  are  the  procedures  for  filing 
and  processing  a  complaint' 

470.12  What  are  the  procedures  to  be 
followed  when  a  violation  is  found 
during  a  complaint  investigation  or 
compliance  evaluation? 


470  1.3     L'nder  what  ( irrumstances,  and 

how.  will  enfor(  ement  proceedings 

under  the  Exec  utu  >'  Order  be 

conducted? 
4 '0,14     What  sanctions  and  penalties  may 

be  imposed  for  noncompliance,  and 

what  procedures  will  the  Department 

follow  in  imposing  such  sanctions  and 

penalties? 
470  1.5     I'nder  what  circumstances  must  a 

contractor  be  provided  the  opportunity 

for  a  hearing-' 
470.16     I'nder  what  cirt  amstances  may  a 

contractor  be  reinstated? 

Subpart  0— Ancillary  Matters 

470  20     What  Hu!horiI\  uiuier  this  part  or 

the  Exec  iilivH  Order  may  the  Secretary 

delegate  and  under  what  circumstances? 
470.21     Who  will  make  rulings  and 

inicrpreLitions  under  the  Executive 

Order  and  this  part? 
470  22     What  at  tions  may  the  Assistant 

Sei  retary  take  in  the  case  of  intimidation 

and  interference'' 
470,23     Wha'  other  provisions  apply  to  this 

part :' 

Authority:  4U  T  .S  (    4"!  et  seq.:  E.O. 

13201  (fih  FK  1  1221    1  ••bruarv  22.  2001). 

Subpart  A — Preliminary  Matters 

§  470.1     What  defintttons  apply  to  this  part^ 

Assistant  Secretan'  means  the 
Assistant  Secretary  for  Employment 
Standards.  United  States  Department  of 
Labor,  or  his  or  her  designee 

CoUectivp  bargaining  agrcemfnt.  for 
purposes  of  ^5  4  70, 2 .  means  an 
agreement  entered  into  by  the 
representative  of  a  Federal  agenrv  rinri 
the  exclusi\'e  representative  of 
employees  in  an  appropriate  unit  iii  'he 
agency,  as  a  result  of  those 
representatives  performing  their  mutual 
obligation  to: 

(1)  Meet  at  reasonable  times:  anci 

(2)  Consult  and  bargain  in  a  gcKvd-faith 
effort  to  reach  agreement,  with  respect 
to  the  conditions  of  employment 
affecting  the  employees  in  the  unit,  and 

(3)  Execute,  if  requested  b\  either 
partv.  a  written  document  incorporatint; 
anv  collective  bargaining  agreement 
reached  through  such  meetings, 
consultation,  and  bargaining 

Construction  means  the  construction 
rehabilitation,  alteration,  conversion, 
extension,  demolition,  or  repair  of 
buildings,  highways,  or  other  (;hange^  or 
improvements  to  real  property 
including  facilities  providing  utility 
services.  The  terra  constnirtion  also 
includes  the  supervision,  inspection 
and  other  on-site  functions  incidentai  u< 
the  actual  construction 

Construction  work  site  means  the 
general  physical  location  of  anv 
building,  highway,  or  other  change  or 
improvement  to  real  property  which  is 
undergoing  constriction,  rehabilitation 
alteration,  conversion,  extension. 


demolition   't  repair,  and  any 
temporary  location  or  facility  at  which 
a  contractor  or  subcontractor  meets  a 
demand  or  performs  a  function  relating 
to  the  contract  or  subcontract. 

Contract  means,  unless  otherwise 
indicated,  any  Government  contract  or 
subcontract. 

Contracting  agency  means  any 
department  agency,  establishment,  or 
instrunieiitilitv  in  the  executive  branch 
if  t)ie  tjovernment,  including  any 
whnlU  owned  Government  corporation, 
\\  hi(  li  eniers  into  contracts. 

Cu/i/r-ji  !nr  means,  unless  otherwise 
indicated    i  f  rime  contractor  or 
suh(  intr.K  tor,  at  any  tier. 

Dt  ihirtnwnt  means  the  U.S. 
department  of  Labor. 

Employee  notice  clause  means  the 
contract  clause  that  Government 
contracting  departments  and  agencies 
must  include  in  all  nonexempt 
Government  contracts  and  subcontracts 
pursuant  to  Executive  Order  13201 

Government  means  the  Government  of 
the  United  States  of  America. 

Government  contract  means  any 
agreement  or  modification  thereof 
betw  pen  any  contracting  agency  and  any 
person  for  the  purchase,  sale,  or  use  of 
personal  property  or  nonpersonal 
sen. He'.   The  term    personal  property," 
as  used  in  this  part,  includes  supplies, 
dud  ( fintracts  for  the  use  of  reaJ  property 
(such  as  lease  arrangements),  unless  the 
contract  for  the  use  of  real  property 
itself  constitutes  real  property  (such  as 
easements).  The  term  "nonpersonal 
services"  as  used  in  this  part  includes, 
hut  )v  nut  limited  to,  the  following 
ser\  i(  es  utilities,  construction, 
!rans[iiirlation.  research,  insurance,  and 
fund  depositon,'.  The  term  Government 
(■(intniit  (ioes  not  include:  (1) 
.Xgreement^  m  which  the  parties  stand 
in  the  relationship  of  employer  and 
I'mployee;  and  (2)  Federally  assisted 
(  ontrat  ts 

Ijihnr  iirgmu/.iitmn  means  any 
I  irj^.ini/atuin  ni  .in\  ►  :iid  in  which 
employees  participate  and  which  exists 
for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning 
gnevantes   Irihnr  disputes,  wages,  rates 
(if  pay ,  h(uirs  nr  i  'ther  terms  or 
conditions  nf  ernpi.  \  :;;<  n' 

MrxlitK  iition  'ji  a  <  >  iii'i.ti  t  means  any 
alteration  in  the  terms  and  conditions  of 
that  contract,  including  amendments, 
renegotiations,  and  renewals 

Order  or  Executive  Order  means 
F.x<H-utive  Order  13201  (66  FR  11221, 
Kebruarv  22.  2001) 

Person  means  any  natural  person, 
(  orporation.  partnership, 
unincorpdrdted  association.  State  or 
local  government  and  any  agency. 
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instrumentality,  or  subdivision  of  such 
a  government. 

Prime  contractor  means  any  person 
holding  a  contract  with  a  contracting 
agency,  and.  for  the  purposes  of 
subparts  B  and  C  of  this  part,  includes 
any  person  who  has  held  a  contract 
subject  to  the  Executive  Order 

Related  rules,  regulations,  and  orders 
of  the  Secretan,'  of  Labor,  as  used  in 
§470.2.  means  rules,  regulations,  and 
relevant  orders  of  the  Assistant 
Secretary  for  Employment  Standards,  or 
his  or  her  designee,  issued  pursuant  to 
the  Executive  Order  or  this  part 

Secretary  means  the  Secretary  of 
Labor.  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

Subcontract  means  any  agreement  or 
arrangement  between  a  contractor  and 
any  person  (in  which  the  parties  do  not 
stand  in  the  relationship  of  an  employer 
and  an  employee): 

(1)  For  the  purchase,  sale  or  use  of 
personal  property  or  nonpersonal 
services  which,  in  whole  or  in  part,  is 
necessary  to  the  performance  of  any  one 
or  more  contracts;  or 

(2)  Under  which  any  portion  of  the 
contractor's  obligation  under  any  one  or 
more  contracts  is  performed,  undertaken 
or  assumed. 

Subcontractor  means  any  person 
holding  a  subcontract  and,  for  the 
purposes  of  subparts  B  and  C  of  this 
part,  any  person  who  has  held  a 
subcontract  subject  to  the  Executive 
Order. 

Union  means  a  labor  organization  as 
defined  in  section. 

Union-security  agreement  means  an 
agreement  entered  into  between  a 
contractor  and  a  labor  organization 
which  requires  certain  employees  of  the 
contractor  to  pay  uniform  periodic  dues, 
initiation  fees,  or  other  payments  to  that 
labor  organization  as  a  condition  of 
employment. 

United  States  as  used  in  this  part 
includes  the  several  States,  the  District 
of  Columbia,  the  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico.  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  Wake 
Island. 

§470.2    Under  ttw  Executive  Order,  wtuit 
employee  notice  clause  must  tM  included  in 
Government  contracts? 

(a)  Government  contracts.  Except  in 
contracts  exempted  in  accordance  with 
§470.3  and  collective  bargaining 
agreements  as  defined  in  §470.1,  all 
Government  contracting  agencies  must, 
to  the  extent  consistent  with  law, 
include  the  following  provisions  in 
Government  contracts,  including 
contracts  resulting  from  solicitations 
issued  on  or  after  April  18,  2001: 


'1,  During  the  term  of  this  contract,  the 
contractor  agrees  to  post  a  notice,  of  such  size 
and  in  such  form  as  the  Secretary  of  Labor 
will  prescribe,  in  conspicuous  places  in  and 
about  its  plants  and  offices,  including  all 
places  where  notices  to  employees  are 
customarily  posted.  The  notice  must  include 
the  following  information  (ex(  ept  that  the 
last  two  sentences  must  not  be  included  in 
notices  posted  in  the  plants  or  offices  of 
carriers  subject  to  the  Kailway  Labor  Act.  as 
amended  (45  U.S.C.  151-188)). 

"Notice  to  Empioyefis 

L'nder  Kederal  law,  employees  cannot  be 
required  to  join  a  union  or  maintain 
membership  in  a  union  in  order  to  retain 
their  jobs.  Under  certain  conditions,  the  law 
permits  a  union  and  an  employer  to  enter 
into  a  union-securitv  agreement  requiring 
employees  to  pay  uniform  periodic  dues  and 
initiation  fees.  However,  employees  who  are 
not  union  members  can  object  to  the  use  of 
their  payments  for  certain  purposes  and  can 
only  be  required  to  pay  their  share  of  union 
costs  relating  to  collective  bargaining. 
contract  administration,  and  grievance 
adjustment. 

"If  you  do  not  want  to  pay  that  portion  of 
dues  or  fees  used  to  support  activities  not 
related  to  collective  bargaining,  contract 
administration,  or  grievance  adjustment,  you 
are  entitled  to  an  appropriate  reduc:tion  in 
your  payment.  If  you  believe  that  you  have 
been  required  to  pay  dues  or  fees  used  in  part 
to  support  activities  not  related  to  collective 
bargaining,  contract  administration,  or 
grievance  adjustment,  you  may  be  entitled  to 
a  refund  and  to  an  appropriate  reduction  in 
futu'p  payments 

For  further  information  concerning  your 
rights,  you  ma*  wish  to  contact  the  National 
L^bor  Relations  Board  (NLRB)  either  at  one 
of  Its  Regional  offu:es  or  at  the  following 
address  National  Labor  Relations  Board, 
Division  of  Inform.ation.  1099  14th  Street, 
NVV.  Washington.  DC.  20.570. 

■'Td  locate  the  nearest  NLRB  office,  see 
.NLRB's  website  at  i\ww.nlrb  gov." 

"2.  The  contractor  will  comply  with  all 
provisions  of  Exw  utive  Order  13201  of 
February  17,  2001   and  related  rules. 
regulations,  and  orders  of  the  Secretary  of 
Labor, 

"3  In  the  event  that  the  contractor  does  not 
comply  with  any  of  the  requirements  set 
forth  in  paragraphs  (1)  or  (2)  above,  this 
(  ontrai  t  may  be  cancelled,  terminated,  or 
suspended  in  whole  or  in  part,  and  the 
(  ontractor  mav  be  declared  ineligible  for 
further  Government  contracts  in  accordance 
with  procedures  authorized  in  or  adopted 
pursuant  to  Executive  Order  13201  of 
February  17.  2001.  Such  other  sanctions  or 
remedies  may  be  imposed  as  are  provided  in 
Executive  Order  i:J201  of  Februarv'  17.  2001, 
or  by  rule,  regulation,  or  order  of  the 
Secretary  of  Labor,  or  as  are  otherwise 
provided  by  law 

"4.  The  contractor  will  include  the 
provisions  of  paragraphs  (U  through  (4) 
herein  in  every  subcontract  or  purchase  order 
entered  into  in  connec  tion  with  this  contract 
unless  exempted  by  rules,  regulations,  or 
orders  of  the  Secretary  of  Labor  issued 
pursuant  to  section  3  of  Executive  Order 


13201  of  February  17.  2001.  so  that  such 
provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  contractor  will 
take  such  action  with  respect  to  any  such 
sut)contract  or  purchase  order  as  may  be 
directed  by  the  Secretary  of  Labor  as  a  means 
of  enforcing  such  provisions,  including  the 
imposition  of  sanctions  for  noncompliance: 
However,  if  the  contractor  becomes  involved 
in  litigation  with  a  subcontractor  or  vendor, 
or  is  threatened  with  such  involvement,  as  a 
result  of  such  direction,  the  contractor  may 
request  the  United  States  to  enter  into  such 
litigation  to  protect  the  interests  of  the 
United  States," 

(b)  Inclusion  by  reference.  The 
employee  notice  clause  need  not  be 
quoted  verbatim  in  a  contract, 
subcontract,  or  purchase  order.  The 
clause  may  be  made  part  of  the  contract, 
subcontract,  or  purchase  order  by 
citation  to  29  CFR  part  470. 

(c)  Adaptation  of  language.  The 
Assistant  Secretary  may  make  such 
changes  in  the  contractual  provisions  of 
the  Executive  Order  as  may  be  necessary 
to  reflect  Acts  of  Congress,  clarifications 
in  the  law  by  the  courts,  or  otherwise  to 
fully  and  accurately  inform  employees 
of  their  rights  under  the  Executive 
Order. 

(d)  Obtaining  employee  notice  poster. 
The  required  employee  notice  poster, 
printed  by  the  Department,  will  be 
provided  by  the  Federal  contracting 
agency  or  may  be  obtained  from  the 
Division  of  Interpretations  and 
Standards,  Office  of  Labor-Management 
Standards,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
5605,  Washington,  DC  20210.  or  from 
any  field  office  of  the  Department's 
Office  of  Labor-Management  Standards 
or  Office  of  Federal  Contract 
Compliance  Programs,  Additionally, 
contractors  may  reproduce  and  use 
exact  duplicate  copies  of  the 
Department's  official  poster. 

§  470.3    What  contracts  are  exempt  from 
ttie  employee  notice  clause  requirement? 

(a)  Transactions  below  the  Simplified 
Acquisition  Threshold.  The 
requirements  of  this  part  do  not  apply 
to  Government  contracts  for  purchases 
that  fall  below  the  Simplified 
Acquisition  Threshold,  as  that  threshold 
is  defined  in  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C.  403. 
Therefore,  the  employee  notice  clause 
need  not  be  included  in  contracts  for 
purchases  below  that  threshold, 
provided  that — 

(1)  No  agency,  contractor,  or 
subcontractor  is  permitted  to  procure 
supplies  or  services  in  a  way  designed 
to  avoid  the  applicability  of  the  Order 
and  this  part;  and 

(2)  The  employee  notice  clause  must 
be  included  in  contracts  and 
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subcontracts  for  indefinite  quantities, 
unless  the  contracting  agency  or 
contractor  has  reason  to  believe  that  the 
amount  to  be  ordered  in  any  year  under 
such  a  contract  or  subcontract  will  be 
less  than  the  Simplified  Acquisition 
Threshold. 

(b)  Government  contracts  resulting 
from  solicitations  issued  before  April  18. 
2001.  Pursuant  to  section  14  of  the 
Order,  the  requirements  of  this  part  do 
not  apply  to  Government  contracts  that 
result  from  solicitations  issued  before 
April  18,  2001.  the  effective  date  of  the 
Order. 

(c)  Specific  contracts.  The  Deputy 
Assistant  Secretary  for  Labor- 
Management  Programs  may  exempt  a 
contracting  agency  or  any  person  from 
requiring  the  inclusion  of  any  or  all  of 
the  employee  notice  clause  in  any 
specific  contract,  subcontract,  or 
purchase  order  when  the  Deputy 
Assistant  Secretary  deems  that  special 
circumstances  in  the  national  interest  sn 
require.  Requests  for  such  exemptions 
must  be  in  writing,  and  must  be  directed 
to  the  Deputy  Assistant  Secretary  for 
Labor-Management  Programs,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW,  Room  S-2321, 
Washington,  D.C.  20210. 

(d)  Withdrawal  of  exemption.  When 
any  contract  or  subcontract  is  of  a  class 
exempted  under  this  section,  the  Deputy 
Assistant  Secretar\'  for  Labor- 
Management  Programs  may  withdraw 
the  exemption  for  a  specific  contract  or 
subcontract  or  group  of  contracts  or 
subcontracts  when,  in  the  Deputy 
Assistant  Secretary's  judgment,  such 
action  is  necessary  or  appropriate  to 
achieve  the  purposes  of  the  Order. 

§  470.4    What  contractors  or  facilities  are 
exempt  from  the  posting  requirenwnts? 

(a)  Number  of  employees.  The 
requirement  to  post  the  employee  notice 
given  in  §  470.2(a)  (hereafter  in  this  part 
referred  to  as  the  posting  requirement) 
does  not  apply  to  contractors  and 
subcontractors  that  employ  fewer  than 
15  persons. 

(b)  Union  representation.  The  posting 
requirement  does  not  apply  to 
contractor  establishments  or 
construction  work  sites  where  no  union 
has  been  formally  recognized  by  the 
contractor  or  certified  as  the  exclusive 
bargaining  representative. 

(c)  State  law.  The  posting  requirement 
does  not  apply  to  contractor 
establishments  or  construction  work 
sites  in  jurisdictions  where  state  law 
forbids  enforcement  of  union-security 
agreements. 

(d)  Work  not  performed  under 
Government  contracts.  Upon  the  written 
request  of  the  contractor,  the  Deputy 


Assistant  Secretary  for  Labor- 
Management  Programs  may  waive  the 
posting  requirements  with  respect  to 
any  of  a  contractor's  facilities  if  the 
Deputy  Assistant  Secretar.'  finds  that 
the  contractor  has  demonstrated  that 

(1)  The  facility  is  in  all  respects 
separate  and  distinct  from  activities  of 
the  contractor  related  to  the 
performance  of  a  contract;  and 

(2)  Such  a  waiver  will  not  interfere 
with  or  impede  the  effectuation  of  the 
Executive  Order. 

(e)  Work  outside  the  United  States 
The  posting  requirement  does  not  apply 
to  work  performed  outside  the  United 
States  that  does  not  involve  the 
recruitment  or  employment  of  workers 
within  the  United  States. 

Subpart  B — Compliance  Evaluations, 
Complaint  Investigations  and 
Enforcement  Procedures 

§  470.1 0     How  will  the  Department 
determine  wt>ether  a  contractor  Is  In 
compliance  with  the  Executive  Order  and 
this  part? 

(a)  The  Deputy  Assistant  Secretarv  for 
Federal  Contract  Compliance  may 
conduct  a  compliance  evaluation  to 
determine  whether  a  contractor  holding 
a  nonexempt  contract  is  in  compliance 
with  the  requirements  of  this  part.  Such 
an  evaluation  may  be  limited  to 
compliance  with  this  part  or  may  be 
included  in  a  compliance  evaluation 
conducted  under  other  laws.  Executive 
Orders,  and/or  regulations  enforced  by 
the  Department. 

(b)  During  such  an  evaluation,  a 
determination  will  be  made  whether: 

(1)  The  employee  notice  is  posted  in 
conspicuous  places  in  and  about  each  of 
the  contractor's  establishments  and/or 
construction  work  sites  not  exempted 
under  §470.4,  including  all  places 
where  notices  to  employees  are 
customarily  posted;  and 

(2)  The  provisions  of  the  emplovee 
notice  clause  are  included  in 
nonexempt  Government  contracts. 
including  contracts  resulting  from 
solicitations  issued  on  or  after  April  18. 
2001. 

(c)  The  results  of  the  evaluation  will 
be  documented  in  the  evaluation  nx^ord, 
which  will  include  findings  regarding 
the  contractor's  compliance  with  the 
requirements  of  the  Executive  Order  and 
this  part  and,  as  applicable,  conciliation 
efforts  made,  corrective  action  taken 
and/or  enforcement  recommended 

§  470.1 1     What  are  the  procedures  tor  filing 
and  processing  a  complaint? 

(a)  Filing  complaints.  An  employee  uf 
a  covered  contractor  may  file  a 
complaint  alleging  that  the  contractor 
has  failed  to  post  the  employee  notice 


as  required  bv  the  Kxecutne  ( )rder  and 
this  part;  and/or  has  fail(;d  to  include 
the  emplovw^  notice  clause  in 
nonexempt  sub(  ontracts  or  purchase 
orders  Ccmplaint.'-  mav  be  filed  wiih 
the  Office  of  Labor-Management 
Standards  iOI.MS)  or  the  Office  nf 
Federal  Contract  Compliance  Programs 
(OFC:CP)  al  200  Constitution  .^venup 
N'W,  Washington.  DC  20210,  or  with  any 
OLMS  or  OFCCP  field  office. 

(hj  Unntf'nts  of  romplnmtf  The 
I ompldint  must  be  in  writing  and  must 
include  the  name,  address,  and 
telephone  number  of  the  romplainant. 
the  name  and  dddrew  nf  the  contractor 
alleged  to  ha\e  \  isi.tti'M  'In'  !.\'-i   .five 
Order,  an  identifii  dticii  .>i  tin'  ^lU^ged 
violation  and  the  establishment  or 
construrlinn  vmt'k  ^i1>'  wti^ri   it  is 
alleged  to  hrc.f  o(  i  urrr.i   .mi  any  other 
pertinent  information  that  will  assist  in 
the  investigation  and  resolution  of  the 
complaint  The  complainant  must  sign 
the  ( iimpUint. 

!(  !  neU'rrah.  The  Department  will 
refer  complaints  alleging  use  of  union 
dues  or  fees  for  purposes  unrelated  to  a 
collective  bargaining  agreement,  and/or 
seeking  a  refund  or  future  adjustment  of 
such  dues  or  fees,  to  the  National  Labor 
Relations  Board  or  other  appropriate 
agency. 

(d)  Complaint  investigations.  In 
investigating  complaints  filed  with  the 
Department  under  paragraph  (a)  of  this 
section,  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance  will 
evaluate  the  allegations  of  the  complaint 
and  develop  a  case  re(  ord  The  record 
will  include  findings  regarding  the 
contractor's  compliance  with  the 
requirements  of  the  Executive  Order  and 
this  pail.  and.  as  applicable,  ,i 
description  of  conciliation  effort^  riinde, 
corrective  action  taken  and  or 
enforcement  recommended 

§  470.1 2    What  are  the  procedures  to  be 
followed  wt)en  a  violation  is  found  during  a 
complaint  investigation  or  compliance 
evaluation? 

(a)  If  am  c:omplaint  investigation  or 
compliance  evaluation  indicate'  a 
violation  of  the  Executive  Order  or  this 
part,  the  Department  will  make 
reasonable  efforts  to  secure  compliance 
through  conr  ilidtion 

(b)  The  contractor  must  correct  the 
violation  found  bv  the  Department  (for 
example,  bv  posting  the  required 
emplovee  notice,  and/or  bv  amending 
its  subcontracts  or  purf;hase  orders  with 
nonexempt  subcontractors  and  veniinrs 
to  include  the  employee  notice  clause). 
and  must  commit   in  writing,  not  to 
repeat  the  violation,  before  the 
contractor  mav  be  found  to  lie  in 
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compliant.p  with  the  Executive  Order  tir 
this  part. 

(c)  If  a  violatidn  t  ann<  it  he  resolved 
through  conriliiition  efforts,  the  Deputy 
.Assistant  .SpcTPtary  tor  Lahor- 
Managemf  nt  Program^  md\  proceed  in 
acc;c)rdance  with  §47U.l,j. 

(d)  For  reasonable  cause  shown,  the 
Dcputv  .^Nsistant  Secretary  may 
fpronsuifT.  or  cause  to  be  reconsidered, 
anv  matter  on  his  or  her  own  motion  or 
pursuant  to  ,i  rfH|uest. 

§470.13  Under  what  circumstances,  and 
how.  will  enforcement  proceedings  under 
the  Executive  Order  be  conducted? 

\d)  General.  (1)  \'iulations  oi  the 
Executive  Order  may  result  in 
administrative  proceedings  to  enforce 
the  Order  The  bases  for  a  finding  of  a 
violation  mav  include,  but  are  not 
limited  to. 

!i)  The  results  of  a  compliance 
evaluation: 

(ii)  The  results  ut  a  cumplaint 
investigation; 

iiii)  .^  contractor's  refusal  to  allow  a    - 
compliance  evaluation  or  complaint 
investigation  tn  be  conducted;  or 

(iv)  A  contractor's  refusal  to  provide 
information  as  required  by  the  • 
Executive  Order  and  the  regulations  in 
this  part 

(2)  If  a  determination  is  made  that  the 
Executive  Order  or  the  regulations  in 
this  pari  have  been  violated,  and  the 
violation  has  not  been  corrected  through 
conciliation,  the  Deputy  Assistant 
.Secretarv  for  Labor-Management 
Programs  mav  refer  the  matter  to  the 
.Solicitor  (jf  Labor  for  institution  of 
administrative  enforcement 
proceedings 

(bl  Administrative  enforcement 
procf^dmsis  (1)  ■^dministrative 
enforcement  proceedings  will  be 
conducted  under  the  control  and 
supervision  of  the  .Solicitor  of  Labor, 
under  the  hearing  procedures  set  forth 
in  29  CFR  part  18.  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
ludges. 

•  2)  Lmless  otherwise  provided  by  the 
Office  of  the  Solicitor  in  its  complaint, 
ail  hearings  will  be  conducted  in 
accordance  with  the  rules  for  expedited 
proceedings  at  24  CFR  Ifl  42 

(.1)  The  administrative  law  |udge  will 
c:ertif\'  his  or  her  recommended  decision 
issued  pursuant  to  29  CFR  18  .57  to  the 
Assistant  .Secretarv  The  decision  will 
be  served  on  all  parties  and  amici. 

(4)  Within  10  day.s  (2.5  days  in  the 
event  that  the  proceeding  is  not 
expedited)  after  reo-ipt  of  the 
administrative  law  judge's 
recommended  de<;ision,  either  party 
mav  file  exceptir)ns  to  the  decision. 


Exceptions  mav  be  responded  to  by  the 
other  parties  within  7  days  (25  days  if 
the  proceeding  is  not  expedited)  after 
receipt.  All  exceptions  and  responses 
must  be  filed  with  the  Assistant 
Secretary. 

(5)  After  the  expiration  of  time  for 
filing  exceptions,  the  Assistant 
Secretary  will  issue  a  final 
administrative  order.  In  an  expedited 
proceeding,  unless  the  Assistant 
Secretary  issues  a  final  administrati\  e 
order  within  30  days  after  the  expiration 
of  time  for  filing  exceptions,  the 
administrative  law  judge's 
recommended  decision  will  become  the 
final  administrative  order.  If  the 
Assistant  Secretary'  determines  that  the 
contractor  has  violated  the  Executive 
Order  or  the  regulations  in  this  part,  the 
final  administrative  order  may  enjoin 
the  violations,  require  the  contractor  to 
provide  appropriate  remedies  and. 
subject  to  the  procedures  in  «)  470.14, 
impose  appropriate  sanctions  and 
penalties 

§  470  1 4     What  sanctions  and  penalties 
may  be  imposed  for  noncompliance,  and 
what  procedures  will  the  Department  follow 
in  imposing  such  sanctions  and  penalties? 

(a)  Before  imposing  the  sanctions  and 
penalties  described  in  paragraph  (d)  of 
this  section,  the  Assistant  Secretary  will 
consult  with  the  affected  contracting 
agencies,  and  provide  the  heads  of  those 
agencies  the  opportunity  to  respond  and 
provide  written  objections. 

(b)  If  the  contracting  agency  provides 
written  objections,  those  objections 
must  include  a  complete  statement  of 
reasons  for  the  objections,  among  which 
reasons  must  be  a  finding  that,  as 
applicable,  the  completion  of  the 
contract,  or  further  contracts  or 
extensions  or  modifications  of  existing 
contracts,  is  essential  to  the  agency's 
mission. 

(c)  The  sanctions  and  penalties 
described  in  this  section,  however,  will 
not  be  imposed  if: 

(1)  The  head  of  the  contracting  agency 
continues  personally  to  object  to  the 
imposition  of  such  sanctions  and 
penalties,  or 

(2)  The  contractor  has  not  been 
afforded  an  opportunit\  for  a  hearing. 

(d)  In  enforcing  the  Order  and  this 
part,  the  Assistant  Secretary  may: 

(1)  Direct  a  contracting  agency  to 
cancel,  terminate,  suspend,  or  cause  to 
be  canceled,  terminated  or  suspended. 
any  contract  or  any  portions  thereof,  for 
failure  of  the  contractor  to  ctimply  with 
its  contractual  provisions  as  required  by 
section  2  of  the  Executive  Order  and  the 
regulations  in  this  part.  Contracts  mav 
be  canceled,  terminated,  or  suspended 


absolutely,  or  continuance  of  contracts 
may  be  conditioned  upon  compliance. 

(2)  Issue  an  order  or  debarment  under 
section  6(b)  of  the  Order  providing  that 
one  or  more  contracting  agenc:ies  must 
refrain  from  entering  into  further 
contracts,  or  extensions  or  other 
modification  of  existing  contracts,  with 
any  noncomplying  contractor. 

(e)  Whenever  the  Assistant  Secretary 
has  exercised  his  or  her  authority 
pursuant  to  paragraph  (d)  of  this 
section,  the  contracting  agency  must 
report  the  actions  it  has  taken  to  the 
Assistant  Secretary  within  such  time  as 
the  Assistant  Secretary-  will  specif\-. 

(f)  Periodically,  the  Assistant 
Secretary  will  publish  and  distribute,  or 
cause  to  be  published  and  distributed, 
to  all  executive  agencies  a  li>;t  of  the 
names  of  contractors  that  have,  in  the 
judgment  of  the  Assistant  Secretarv 
under  §  470.13(b)(5),  failed  to  complv 
with  the  provisions  of  the  Executive 
Order  and  this  part,  or  of  related  rules, 
regulations,  and  orders  of  the  Secretary 
of  Labor,  and  as  a  result  have  been 
declared  ineligible  for  future  contracts 
or  subcontracts  under  the  Executive 
Order  and  the  regulations  in  this  part, 

§470.15     Under  what  circumstances  must  a 
contractor  be  provided  the  opportunity  for 
a  hearing? 

A  contractor  must  be  given  the 
opportunity  for  a  hearing  before  the 
.■\ssistant  Secretary: 

(a)  Issues  an  order  debarring  the 
contractor  from  further  Government 
contracts  under  section  t)(b)  of  the 
Executive  Order  and  §  470.14(d)(2);  or 

(b)  Includes  the  contractor  on  a 
published  list  of  nemcomplying 
contrac:tors  under  section  6(c)  of  the 
Executive  Order  and  4)  470. 14(0. 

§470.16    Under  what  circumstances  may  a 
contractor  t>e  reinstated? 

Any  contractor  or  subcontractor 
debarred  from  or  declared  ineligible  for 
further  c:ontracts  or  subcontracts  under 
the  Executive  Order  mav  request 
reinstatement  in  a  letter  to  the  Assistant 
Secretary.  If  the  Assistant  Secretary 
finds  that  the  contractor  or 
subcontractor  has  come  into  compliance 
with  the  Order  and  this  part  and  has 
shown  that  it  will  carry  out  the  Order 
and  this  part,  the  contractor  or 
subcontractor  may  be  reinstated. 

Subpart  C — Ancillary  Matters 

§  470,20    What  authority  under  this  Part  or 
the  Executive  Order  may  the  Secretary 
delegate,  and  under  what  circumstances? 

Consistent  with  section  9  of  the 
Executive  Order,  the  Secretary  may 
delegate  any  function  or  duty  of  the 
Secretarv  under  the  Order  to  anv  officer 
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in  the  Department  of  Labor  or  to  any 
other  officer  in  the  executive  branch  of 
the  Government,  with  the  consent  of  the 
head  of  the  ciepartment  or  agencv  in 
which  that  officer  serves. 

§470.21     Who  will  make  rulings  and 
interpretations  under  the  Executive  Order 
and  this  part? 

RuUngs  under  or  interpretations  of  the 
Executive  Order  f)r  the  regulations 
contained  in  this  part  will  be  made  bv 
the  Assistant  Secretary  or  his  or  her 
designee, 

§  470.22    What  actions  may  the  Assistant 
Secretary  take  in  the  case  of  Intimidation 
and  Interference? 

The  sanctions  and  penalties  contained 
in  §470,14  may  be  exerc  ised  by  the 
-Assistant  Secretary  against  anv 
contractor  or  subcontractor  who  fails  to 
take  all  necessary  steps  to  ensure  that  no 


person  intimidates,  threaten^,  nr  i  mitc  i". 
anv  individual  for  th'"  puri.mse  of 
interfering  with  the  filing  of  a 
complaint,  furnishing  infnrm.itmn.  or 
assisting  nr  [lartu  ipatmg  m  any  manner 
in  a  compliant  f  e\  aiuation,  complaint 
in\estigation.  hearinti.  mt  .uiv  other 
activitN'  related  to  tlie  Hdrniiiistration  of 
the  Executiv  ( IniiT  nr  !ti'>  regulations 
in  this  pari 


§  470.23     What  other  provisions  apply  to 
this  part? 

(a)  The  rt'uui.itii-n^ 
implenit>nt  K\e(  u!i\ . 
and  do  not  nnidii\  i  'i 
interpretation  of  nn'. 
of  Labor  rogiiiatKiiis 

(bit  .nn^i^tf'iit  ■.%  itl 
Lxecuti\('  { )rii(T   "ach 


,1!  trns  part 
Oiii.r  13201  only. 

,if!.'(  t  the 
th'-r  Oepartment 
r  p-:i>  \ 

M'l  t]:q]   H  of  the 

iitidL^ting 


department  ,ind  agency  must  cooperate 
with  the  Assistant  Secretary,  the  Deput\ 
Assistant  Secretary  for  Labor- 


M,iri,i-i:»';riiTit  i'r^'t;!,i::i--.  and/or  the 
Dtpui)  Assistdiii  .Secretary  for  Federal 
Contract  Compliance,  and  must  provide 
such  information  and  assistance  as  the 
Assistant  Secretary'  or  Deputy  Assistant 
Secretary  may  require,  in  the 
performance  of  his  or  her  functions 
under  the  Executive  Order  and  the 
regulations  in  this  part. 

(c)  Consistent  with  section  13  of  the 
Executive  Order,  nothing  contained  in 
the  Executive  Order  or  this  part,  or 
promulgated  pursuant  to  the  Executive 
Order  or  this  part,  is  intended  to  confer 
any  substantive  or  procedural  right, 
benefit,  or  privilege  enforceable  at  law 
by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its 
officers  or  employees,  or  any  other 
person. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Part  888 
[Docket  No.  FR-4680-H-02] 


Fair  Market  Rents  for  tt^e  Housing 
Choice  Voucher  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program — Fiscal  Year  2002 

agency:  Office  of  the  Secretary.  HIT) 
ACTION:  Notice  of  Final  Fiscal  Year  (FYj 
2002  Fair  Market  Rents  (FMRs). 


summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requiffs  th^ 
Secretaiy  to  publish  FMRs  annually  to 
be  effective  on  October  1  of  each  year. 
FMRs  are  used  for  the  Housing  Choice 
Voucher  program,  the  Moderate 
Rehabilitation  Single  Room  Occuprincv 
program,  the  pro|ect-based  voucher 
program,  and  any  other  programs 
requiring  their  use  Todav's  notice 
provides  final  FY  2002  FMRs  for  all 
areas  that  reflect  the  estimated  40th  and 
50th  percentile  rent  levels  trended  to 
April  1,  2002 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  October  1 . 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Benoit.  Director,  Real  Estate  and 
Housing  Performance  Division.  Offio'  'if 
Public  ?nd  Assisted  Housing  Deliverv 
is  responsible  for  fair  market  rent 
implementation  policies  His  telephone 
number  is  (2021  708-0477   For  technical 
information  on  the  methodology  used  to 
develop  fair  market  rents  or  a  listing  of 
all  fair  market  rents,  please  call  HUD 
USER  at  l-800-245-2b91  or  access  the 
information  on  the  HUD  Web  site. 
http:\\wv\w'  huduser  org/datasets/ 
fmr  html  Further  questions  on  the 
methodologv  may  be  addressed  to  Mane 
L.  Lihn.  Economic  and  Market  Anah  sis 
Division,  Office  of  Economic  Affairs, 
telephone  (202j  708-0590,  E.xtension 
5866  (e-mail:  Marie  L.  Lihn@hud  govj 
Hearing-  or  speech-impaired  persons 
may  use  the  Telecommunications 
Devices  for  the  Deaf  (TTY)  by  contacting 
the  Federal  Information  Relav  Servu  e  at 
1-800-877-8339.  (Other  than  the  ■800' 
TTY  number,  telephone  numbers  are 
not  toll  free  ) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U  S  C    1437n 
authonzes  housing  assistance  to  aid 
lower  income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Housing 
assistance  payments  are  limited  bv 
FMRs  established  by  HUD  for  different 
areas.  In  the  voucher  program,  the  FMR 
is  used  to  determine  the  "payment 


standard"  (the  maximum  monthly 
subsidy)  for  assisted  families  (see 
Section  982.503).  In  general,  the  FMR 
for  an  area  is  the  amount  that  would  be 
needed  to  pav  the  gross  rent  (shelter 
rent  plus  utilities)  of  privately  owned, 
decent,  safe,  and  sanitan,'  rental  housing 
of  a  modest  (non-lu.xuryj  nature  with 
suitable  amenities. 

How  HUD  Sets  FMRs 

HUD  Standard  for  Setting  the  FMR 

FMRs  are  gross  r<^nt  estimates  that 
include  both  shelter  rent  paid  by  the 
tenant  to  the  landlord  and  the  cost  of 
tenant-paid  utilities,  except  telephone. 
HUD  sets  FMRs  to  assure  that  a 
sufficient  supply  of  rental  housing  is 
available  to  program  participants.  To 
accomplish  this  objective,  FMRs  must 
be  both  high  enough  to  permit  a 
selection  of  units  in  neighborhoods  and 
low  enough  to  serve  as  many  families  as 
possible  FMRs  ars  set  at  a  percentile 
within  the  rent  distribution  of  standard 
i4Udiitv  rental  housing  units  in  each 
FMR  area  (see  24  CFR  888  113.  as 
amended  bv  interim  rule  published 
October  2,  2000  at  65  FR  58870, 
effective  December  1,  2000)  FMRs  are 
based  on  the  distribution  of  rents  for 
units  that  are  occupied  bv  recent 
movers — renter  households  who  moved 
mto  their  units  within  the  past  15 
months.  Rents  tor  units  less  than  two 
vears  nld  and  public  housing  units  are 
not  included   Rfots  for  subsidized 
housing  units  arn  adjusted  by  adding 
hack  the  amount  of  the  subsidv. 

HIT)  sets  FMRs  either  at  the  40th 
percentile  rent  or  at  the  50th  percentile 
rent  For  most  FMR  areas,  the  FMR  is  set 
at  the  40th  percentile  rent — that  is,  the 
rent  for  40  percent  of  standard  rental 
housing  units  is  at  or  below  this  dollar 
amount  For  some  FMR  areas,  the  FMR 
is  set  at  the  50th  percentile  rent — that  is. 
the  median  rent — the  rent  for  50  percent 
of  standard  units  is  at  or  below  this 
dollar  amount 

Wh^n  HUD  Sets  FMRs  nt  the  50th 
Percentile  Rent 

On  October  2,  2000  (65  FR  58870), 
HUD  published  an  interirti  rule 
(effective  December  1,  2000)  that 
provides  authority  for  HUD  to  set  50th 
percentile  FMRS  in  metropolitan  areas 
where  a  higher  F.MR  (i  e  ,  exceeding  the 
40th  percentile  FMR)  is  needed  to 
promote  residential  r  hoice,  help 
families  m(i\e  closer  to  areas  of  job 
growth,  and  detoncentrate  poverty.  The 
rule  provides  (»^  888  113(c))  that  HUT) 
will  set  FMRs  at  the  50th  percentile  rent 
for  all  unit  sizes  in  each  metropolitan 
FMR  area  that  metUs  all  of  the  following 
criteria: 


•  The  FMR  area  contains  at  least  100 
census  tracts; 

•  70  percent  or  fewer  of  the  census 
tracts  with  at  least  10  two  bedroom 
rental  units  are  census  tracts  in  which 
at  least  30  percent  of  the  two  bedroom 
rental  units  have  gross  rents  at  or  below 
the  two  bedroom  FMR  set  at  the  40th 
percentile  rent;  and 

•  25  percent  or  more  of  the  tenant- 
based  rental  program  participants  in  the 
FMR  area  reside  in  the  5  percent  of  the 
census  tracts  within  the  FMR  area  that 
have  the  largest  number  of  program 
participants. 

On  January  2,  2001  (66  FR  162),  HUD 
first  established  50th  percentile  FMRs 
for  39  fair  market  rent  areas,  based  on 
the  criteria  specified  in  the  interim  rule. 

Schedule  B  of  this  Notice  lists  the  FY 
2002  FMRs  for  all  areas  of  the  United 
States  including: 

•  the  39  FMR  areas  where  the  FMR  is 
set  at  the  50th  percentile  rent,  and 

•  FMR  areas,  where  the  FMR  is  set  at 
the  40th  percentile  rent. 

An  asterisk  in  Schedule  B  identifies 
each  of  the  39  FMR  areas  for  which 
HUD  has  set  50th  percentile  FMRs.  HUD 
has  set  50th  percentile  FMRs  for  the 
following  metropolitan  FMR  areas: 

Albuquerque.  NM 

Atlanta,  GA 

Austin-San  Marcos.  TX 

Baton  Rouge,  LA 

Bergen-Passaic,  NJ 

Buffalo-Niagara  Falls,  NY 

Chicago,  IL 

Cleveland-Lorain-Elvria,  OH 

Dallas,  TX 

Denver.  CO 

Detroit,  Ml 

Fort  Lauderdale.  FL 

Fort  Worth- Arlington,  TX 

Grand  Rapids-Muskegon-Holland,  MI 

Houston.  TX 

Kansas  City.  MO-KS 

Las  Vegas,  NV-AZ 

Miami.  FL 

Minneapohs-St,  Paul.  MN-WI 

Newark.  NJ 

Norfolk-Virginia  Beach-Newport  News, 

VA-NC 
Oakland.  CA 
Oklahoma  City,  OK 
Orange  County,  CA 
Philadelphia,  FA-NJ 
Phoenix-Mesa,  AZ 
Richmond-Petersburg.  VA 
Sacramento.  CA 
Salt  Lake  City-Ogden.  UT 
San  Antonio.  TX 
San  Diego,  CA 
San  Jose,  CA 
St.  Louis,  MO-IL 

Tampa-St.  Petersburg-Clearwater.  FL 
Tulsa,  OK 
Ventura.  CA 
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Washington,  DC-MD-VA 

West  Palm  Beach-Boca  Raton,  FL 

Wichita,  KS 

Data  Sources 

HUD  has  used  the  most  accurate  and 
current  data  available  to  develop  the 
FMR  estimates.  The  sources  of  sur\'C'\' 
data  used  for  the  base-year  estimates 
are; 

(1)  The  1990  Census,  which  provides 
statistically  reliable  rent  data  for  all 
FMR  areas; 

(2)  The  Bureau  of  the  Census' 
American  Housing  Sur\eys  (AHS), 
which  are  used  to  develop  between- 
Census  revisions  for  the  largest 
metropolitan  areas  and  which  have 
accuracy  comparable  to  the  decennial 
Census:  and 

(3)  Random  Digit  Dialing  (RDD) 
telephone  sur\^eys  of  individual  FMR 
areas,  which  are  based  on  a  sampling 
procedure  that  uses  computers  to  select 
statistically  random  samples  of  rental 
housing. 

The  base-year  FMRs  are  updated 
using  trending  factors  based  on 
Consumer  Price  Inde.x  (CPl)  data  for 
rents  and  utilities  or  on  HLID  regional 
rent  change  factors  developed  from 
regional  ROD  surveys.  Area-specific 
annual  average  CPI  data  are  available  for 
99  metropolitan  FMR  areas,  RDD 
regional  rent  change  factors  are 
developed  annually  for  the  metropolitan 
and  nonmetropolitan  parts  of  each  of 
the  10  HUD  regions.  The  RDD  factors 
are  used  to  update  the  base  year 
estimates  for  all  FMR  areas  that  do  not 
have  their  own  local  CPI  sur\ey 

Utility  Costs 

HUD's  standard  methodology  for 
incorporating  changes  in  utility  costs  m 
determination  of  the  FMRs  relies  on  the 
most  current  CPI  data  on  annual 
changes  in  residential  utility  costs. 
Annual  rather  than  point-to-point 
monthly  comparisons  {e.g.,  July  1999  to 
July  2000)  are  used  because  monthly 
utility  price  indices  are  volatile  and 
often  not  reflective  of  the  annualized 
cost  of  utilities.  The  annual  cost  indices 
take  into  account  changes  in  prices  and 
consumption  patterns  over  the  course  of 
a  year. 

In  developing  the  FMRs  for  FY  2002, 
HUD  has  determined  that  the  standard 
methodology  does  not  adequately 
capture  the  unusual  increases  in  natural 
gas  prices  that  occurred  at  the  end  of 
calendar  year  2000.  (The  standard 
methodology  does  capture  increases  in 
fuel  oil  prices.)  The  standard  FMR 
methodology  captures  a  1 7  percent 
increase  in  natural  gas  prices  from  1999 
to  2000.  but  December  1999  to 
December  2000  prices  increased  by  an 


average  of  37  percent.  Department  of 
Energy  projections  for  2002  are  simildr 
to  the  December  2000  prices.  For 
purposes  of  estimating  FY  2002  FMR- 
HUD  has  therefore  modified  the  natural 
gas  inflation  component  to  use 
December-to-December  costs  when 
availabh;.  and  to  use  st^.ond  half  to 
second  half  of  the  \  ear  figures  for  CPI 
areas  where  December  2000  data  were 
not  available  This  is  a  one-time  change 
made  to  respond  to  unusual 
circumstances;  HUD  expects  to  return  to 
the  standard  methodology  next  year. 

For  these  three  reasons,  the  impact  of 
this  change  is  modest  for  most  areas: 

•  First,  the  change  accounts  for 
increases  in  the  price  of  natural  gas  per 
unit  of  consumption,  hut  not  for 
increases  in  (onsumptmn  associated 
with  the  unusualiv  cold  winter  of  2000- 
2001 

•  Second,  on  a  national  level,  natural 
gas  comprises  only  27  percent  of  utility 
costs,  and  utility  costs  typically  average 
H-1,S  percent  of  total  rent  costs  in 
metropolitan  areas  This  means,  for 
instance,  that  a  50  percent  increase  in 
natural  gas  prices  only  increases  FMRs 
bv  a  little  over  1  percent  in  the  typical 
metropolitan  area 

•  Third,  since  FMRs  reflect  mmitiilv 
housing  costs,  the  increase  in  FMRs  due 
to  this  methodological  change  is  spread 
across  the  course  of  an  entire  v^ar  rather 
than  just  the  December-Februar\  heatint; 
season 

State  Minimum  FMRs 

With  the  exception  of  areas  with  .T(lth 
percentile  FMRs,  FMRs  are  established 
at  the  higher  of  the  local  40th  percentile 
rent  level  or  the  Statewide  average  ol 
nonmetropolitan  counties,  subject  to  a 
ceiling  rent  cap  The  State  minimum 
also  affects  a  small  number  of 
metropolitan  areas  whose  rents  would 
otherwise  fall  below  the  State 
minimum 

Bedroom  Size  Adjustments 

FMRs  have  been  calculated  separatelv 
for  each  bedroom  size  category   In  areas 
where  FMRs  are  based  on  the  State 
minimums.  the  rents  for  each  bedroom 
size  are  the  higher  of  the  rent  for  the 
area  or  for  the  Statewide  average  of 
nonmetropolitan  counties  for  that 
bedroom  size.  For  all  other  FMR  areas, 
the  bedroom  inter\'als  are  based  on  data 
for  the  specific  area 

Exceptions  to  bedroom  size  inter\als 
that  are  below  normal  ranges  ha\  e  been 
made  for  several  areas  (usually  small 
nonmetropolitan  counties)  For  these 
areas,  the  intervals  used  are  based  on 
the  typical  minimum  ratios  found  aher 
outliers  have  been  excluded 


Higher  bedroom  size  intervals  are 
used  for  three-bedrtntni  and  larger  size 
units  thrill  would  result  from  using  the 
■1  'u.ii  niiiKt't  relationships.  This  is 
diuii  t  J  assist  the  largest,  most  difficult 
to  house  families  in  Ending  program- 
eligible  units  The  FMRs  for  unit  sizes 
larger  than  4  bedroom  are  calculated  by 
adding  15  percent  to  the  4  bedroom 
FMR  for  each  extra  bedroom  For 
example,  the  FMR  for  a  5-bedroom  unit 
is  1.15  times  thi  4  ix-droom  FMR,  and 
the  FMR  for  a  b  bedroom  unit  is  1,30 
times  the  4  bedroom  FMR.  FMRs  for 
single-room-occupancy  (SRO)  units  are 
0.75  times  the  0  bedroom  FMR. 

Public  Comments 

in  response  to  the  May  9.  2001  (66  FR 
23  770)  proposed  FMRs,  HUD  received 
25  public  comments  covering  23  FMR 
areas.  Rental  housing  survey 
information  of  some  form  was  provided 
for  15  of  those  FMR  areas  All  survey 
information  submitted  was  evaluated 
and,  based  on  that  review,  the  FMRs  for 
10  areas  are  being  revised  upward.  The 
information  submitted  for  the  other 
FMR  areas  was  not  considered  sufficient 
to  provide  a  basis  for  revising  the  FMRs. 

Areas  with  approved  FMR  increases 
are; 

Flagstaff.  AZ 
Kanabec  County,  MN 
Ml  lie  Lacs  County.  MN 
Modesto.  CA  MSA 
Olympia.  WA  (Manufactured  Home 

Space  FMRs  only) 
Pine  County,  MN 
Salem,  OR  (Manufactured  Home  Space 

FMRs  only) 
St  Marv  s  Countv  MD  (Manufactured 

Flonu'  Space  FMRs  only) 
Tooele.  UT 
Valle|o-Fairfield-Napa,  CA  PMSA 

(Manufactured  Home  Space  FMRs 

only) 

Three  commenters  expressed  concern 
about  the  impact  of  higher  utilities  on 
FMRs  the  Michigan  State  Housing 
Development  .Authority  noted  that 
while  F\  2001  FMRs  were  based  on 
frozen  natural  gas  rates,  these  rates  will 
be  deregulated  for  most  of  FY  2002:  the 
Cuyahoga  Metropolitan  Housing 
,\uthoritv  noted  that  utility  increases 
ha\e  taken  up  most  of  the  increase  in 
the  FMR  in  or  the  past  year:  and  the 
Rochester  Mousing  Authority  noted  that 
int  reases  in  FMRs  have  not  kept  pace 
with  ^.^tll^,^i  gas  increases.  As  noted 
pn\  i   ;;  i\    these  concerns  were  taken 
inti   (  oiiMiiiration  in  developing  FY 

Four  ( I  iiiDu  iiN  i-^  requested  changes 
to  their  KM K  ared  geographic  coverage: 
the  Hi  nisiiit;  Authority  of  the  city  of 
Santa  Rarhrtra  (CA)  requested  a  north/ 
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south  split  in  the  county;  the  Amherst 
Housing  Authority  fMA)  requested  that 
the  Springfield  MSA  be  subdivided  by 
placing  the  towns  of  Amherst, 
.Northampton,  and  Sunderland  in  a 
separate,  new,  FMR  area,  the  Housing 
Authoritv  of  the  City  of  Charlotte  (NO 
asked  that  Charlotte-Mecklenburg  stanii 
alone  when  calculating  FMRs;  and  the 
Housing  Authority  of  the  City  of  Dallas 
(TX)  suggested  the  removal  of  the  rural 
counties  of  Ellis.  Hunt,  Kaufman  and 
Rockwall  from  the  Dallas  metropolitan 
FMR  area.  HUD  does  not  support 
splitting  FMR  areas.  FMR  areas  arf^ 
intended  to  correspond  to  housing 
market  areas,  which  HUD  defines  based 
on  the  Office  of  .Management  and 
Budget's  metropolitan  area  definitions. 
While  there  often  are  large  differentials 
between  rents  in  the  highest  and  lowest 
cost  sections  of  an  F'XiR  area,  current 
FMR  e.xception  rules  permit  geographii 
area  exceptions  sufficient  to  account  for 
these  differences,  especially  now  that 
exceptions  can.  in  special  cases,  exceed 
the  previous  120  percent  limit 

RDD  Surveys  I 

This  notice  makes  effective  two  of  the 
proposed  three  FMR  decreases  that  were 
based  on  RDD  surveys  conducted  in  the 
first  two  months  of  2001 

Dallas.  TX  (HUD  FMR  Area) 

Newark,  NI  PMSA 

In  the  preamble  for  the  proposed 
FMRs,  Hartford  fCTi  was  mistakenly 
listed  as  a  decrease 

Comments  on  the  proposed  decrease 
for  Dallas  (TXl  were  provided  b\'  the 
Housing  .■\uthority  tjf  the  City  of  Dalla> 
A  review  of  these  comments  led  to  a 
request  for  the  PHA  to  replace  its 
outdated  utilitv  schedule.  Use  of  this 
schedule  eliminated  most  nf  the 
proposed  FMR  decjreast- 

No  comment  was  received  for; 

Newark.  NI  PMSA 

There  was  a  proposed  decrease  for  tii»' 
Detroit  (MI)  PNfSA  based  (jn  a  winter 
2001  RDD  Use  of  an  updated  utility 
schedule  for  Detroit  (.\1I),  submitted  by 
the  PHA.  produced  a  rent  estimate 
within  the  confidence  interval  that 
included  the  current  FMR.  thereby 
eliminating  the  proposed  reduction. 

Summer  RDDs 

Based  on  RDDs  conducted  by  HUD 
the  summer  of  2001.  FMRs  for  the 
following  areas  are  being  int  reased  b\ 
more  than  the  normal  adjustments: 
New  Orleans,  LA 
Boston,  MA-NH  MSA 
Portland,  ME  MSA 
Buffalo-Niagara  Falls.  NY 
Memphis.  TN-AR-MS 


Summer  2001  RDDs  also  were  done 
for  the  following  areas,  but  they  resulted 
in  no  change  in  the  FMRs: 

Charlot1e-(;astonia-Rock  Hill,  NC-SC 
Anchorage.  AK  MSA 
Syracuse,  NY  MSA 

There  were  no  summer  2001  RDDs 
that  showed  FMRs  needed  to  be 
reduced. 

American  Hou.sing  Survey 

There  were  no  AHS  surveys  with 
results  that  alter  proposed  FY  2002 
FMRs. 

FMR  .\rea  Definition  Changes 

There  were  no  changes  in  OMB 
metropolitan  area  definitions  affecting 
the  FY  2002  FMRs. 

Manufactured  Home  Space  Surveys 

FMR-  usi'd  til  I'stablish  pavment 
standard  amMunts  for  the  rental  of 
manufactured  home  spaces  in  the 
Housing  Choice  Voucher  program  are  40 
percent  of  the  applicable  Section  8 
existing  housing  program  FMR  for  a 
two-bedroom  unit.  HUD  will  consider 
public  comments  requesting 
modifications  of  these  manufactured 
home  space  FMRs  where  commentors 
claim  that  the  40  percent  FMRs  are 
inadequate.  In  order  to  be  accepted  as  a 
basis  for  revising  the  FMRs.  comments 
must  contain  statisticalU'  valid  survey 
data  showing  the  40th  percentile 
manufactured  home  space  rent 
(inc  hiding  the  (  ost  of  utilities)  for  the 
entire  FMR  .irna   Manufattured  home 
space  FMR  revisions  are  published  as 
final  FMRs  in  Schedule  D.  CJnce 
approved,  the  revised  manufactured 
home  space  FMRs  establish  new  base 
\  ear  estimates  that  are  updated  annually 
using  the  same  data  used  to  update  the 
other  FMRs. 

HIID  Rental  Housing  Survey  Guides 

HUD  recomiiiend.s  the  use  of 
professionally-conducted  RDD 
telephone  surveys  to  test  the  accuracy  (jf 
FMRs  for  areas  where  there  is  a 
sufficient  number  of  Secti(m  8  units  to 
justify  the  survey  tdst  of  Si  4,000- 
520,000,  Areas  with  ,500  or  more 
program  units  usuallv  meet  this 
criterion,  and  areas  w  ith  fewer  units 
may  meet  it  if  local  rents  are  thought  to 
be  significantlv  different  than  the  FMR 
proposed  bv  HUD  In  addition.  HLTD  has 
developed  a  simplified  version  of  the 
RDD  survev  meth(jdology  for  smaller, 
nonmetropolitan  HAs  This 
methodologv  is  designed  to  be  simple 
enough  to  be  done  by  the  HA  itself, 
rather  than  by  professional  survey 
organiz<itions,  at  a  cost  of  about  S5.000. 

HAs  in  nonmetropolitan  areas  may,  in 
certain  circumstances,  do  surveys  of 


groups  of  counties.  All  grouped  county 
surveys  must  be  approved  in  advance  by 
HUD.  HAs  are  cautioned  that  the 
resulting  FMRs  will  not  be  identical  for 
the  counties  surveyed;  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  its  relationship  to  the 
combined  rent  of  the  group  of  FMR 
areas. 

HAs  that  plan  to  use  the  RDD  survey 
technique  may  obtain  a  copy  of  the 
appropriate  survev  guide  bv  calling 
HUD  USER  on  1-800-245-2691.  Larger 
HAs  should  request  "Random  Digit 
Dialing  Surveys;  A  Guide  to  Assist^ 
Larger  Housing  Agencies  in  Preparing 
Fair  Market  Rent  Comments."  Smaller 
HAs  should  obtain  "Rental  Housing 
Surveys;  A  Guide  to  Assist  Smaller 
Housing  Agencies  in  Preparing  Fair 
Market  Rent  Comments."  These  guides 
are  also  available  on  the  Internet  at 
http;//wwvv. huduser.org/datasets/ 
fmr.html. 

HUD  prefers,  but  does  not  mandate, 
the  use  of  RDD  telephone  surveys,  or  the 
more  traditional  method  described  in 
the  small  HA  survey  guide.  Other 
survey  methodologies  are  acceptable  if 
they  provide  statistically  reliable, 
unbiased  estimates  of  the  40th 
percentile  gross  rent.  Survey  samples 
should  preferably  be  randomly  drawn 
from  a  complete  list  of  rental  units  for 
the  FMR  area.  If  this  is  not  feasible,  the 
selected  sample  must  be  drawn  so  as  to 
be  statistically  representative  of  the 
entire  rental  housing  stock  of  the  FMR 
area.  In  particular,  surveys  must  include 
units  of  all  rent  levels  and  be 
representative  by  structure  type 
(including  single-family,  duplex  and 
other  small  rental  properties),  age  of 
housing  unit,  and  geographic  location. 
The  decennial  Census  should  be  used  as 
a  starting  point  and  means  of 
verification  for  determining  whether  the 
sample  is  representative  of  the  FMR 
area's  rental  housing  stock.  All  survey 
results  must  be  fully  documented. 

The  cost  of  an  RDD  survey  may  vary, 
depending  on  the  characteristics  of  the 
telephone  system  used  in  the  FMR  area. 
RDDs  (and  simplified  telephone 
surveys)  of  some  non-metropolitan  areas 
have  been  unusually  expensive  because 
of  telephone  system  characteristics.  An 
HA  or  contractor  that  cannot  obtain  the 
recommended  number  of  sample 
responses  after  reasonable  efforts  should 
consult  with  HUD  before  abandoning  its 
survey:  in  such  situations  HUD  is 
prepared  to  relax  normal  sample  size 
requirements. 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  part  888,  are  amended  as 
follows: 
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Dated:  September  26,  2001 
Mel  Martinez, 

St'iTftun. 

Fair  Market  Rents  for  the  Housing 
Choice  Voucher  Program  Schedules  B 
and  D — General  Explanatory  Notes 

1 .  Geographic  Coverage 

a.  Metropolitan  Areas — FMRs  are 
housing  market-wide  rent  estimates  that 
are  intended  to  provide  housing 
opportunities  throughout  the  geographic, 
area  in  which  rental  housing  units  are 
in  direct  competition.  The  FMRs  shown 
in  Schedule  B  incorporate  OMBs  most 
current  definitions  of  metropolitan 
areas,  with  the  exceptions  discussed  in 
paragraph  (b).  HUD  uses  the  0MB 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  FMR  areas 
because  they  closely  correspond  to 
housing  market  area  definitions 

b.  Exceptions  to  OMB  Definitions — 
The  exceptions  are  counties  deleted 
from  several  large  metropolitan  areas 
whose  revised  OMB  metropolitan  area 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas"  listing: 

Metropolitan  Area  and  Counties  Deleted 

Chicago.  IL 

DeKalb.  Grundy  and  Kendall  Counties 
Cincinnati-Hamilton,  OH-KY-IN 

Brown  County.  Ohio;  Gallatin.  Grant 
and  Pendleton  Counties  in 
Kentucky;  and  Ohio  County, 
Indiana 
Dallas.  TX 

Henderson  County 
Flagstaff.  AZ-UT 

Kane  County.  UT 
New  Orleans,  LA 

St.  lames  Parish 
Washington,  DC-MD-VA-WV 

Berkelev  and  Jefferson  Counties  in 


West  Virginia;  and  Clarke, 
Culpeper,  King  George  and  Warren 
Counties  in  \'irginia 
c.  S'onmetropolitan  Area  FMRs — 
FMRs  also  are  established  for 
nonmetrnpohtan  counties  and  for 
county  equivalents  m  tht-  1  'nitrd  St.itc^ 
for  nonmetrof)olitan  parts  of  cnuntif^  \n 
the  New  England  states  and  for  FMR 
areas  in  Puerto  Riro.  the  \'irt:in  I-laiids 
and  the  Pac:ifi(  Islands 

d   Virginia  Independent  Cities — IMK- 
for  the  areas  in  \'irginia  shown  m  !h< 
table  below  were  established  h\ 
combining  the  Onsus  data  for  thr 
nonmetropolitan  t  ounties  with  the  data 
for  the  independent  cities  that  are 
located  within  the  rountv  borders 
Because  of  space  limitations,  the  FMK 
listing  in  Schedule  B  inriudes  unK  tln' 
name  of  the  nonmetropolitan  ('.<innf\ . 
The  full  definitions  of  these  areas. 
including  the  independent  cities,  are  as 
follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Independent  Cit- 
ies Included  With  County 


County 


Cities 


Allegheny 

Augusta  

Carroll 
F  rede  nek 

Greensville  

Henry  

Montgomery 
Rockbndge 
Rockingham 
Southhampton 
Wise      


Ciitlon  Forge  and  Covington 

Staunton  and  Waynesboro 

Galax 

Winchester 

Empona 

Martinsville 

Radlord 

Buena  Vista  and  Lexington 

Harnsonburg 

Franklin 

Norton 


2  Bedroom  Size  Adiustments 

Schedule  B  shows  the  FMRs  for  Q- 
bedroom  through  4-bedroom  units  Th*' 
FMRs  for  unit  sizes  larger  than  4 
bedrooms  are  calculated  by  adding  15 
percent  to  the  4-bedroom  FMR  for  each 
extra  bedroom  For  example  the  FMR 
for  a  5-bedroom  unit  is  1  15  times  the 
4-bedroom  FMR.  and  the  FMR  fnr  a  b- 


Ix'dronni  \inii  !•-  1   in*iinesthe4 
t)((i!(Miii]  FMK   ;M  Rs  f  or  single-room- 
i>(  (  uprtni  \  ,,sR()    ..nits  are  0.75  times 
the  0  bedroom  FMR. 

3.  FMRs  for  Manufactured  Home  Spaces 

FMRs  for  manufactured  home  spaces 
m  the  Housing  Choice  Voucher  program 
are  40  percent  of  the  two-bedroom 
Hnusiuc  rh   ii  e  Voucher  program 
FMRs   .N  ;t!i   tit'  exception  of  the  areas 
listed  in  Schedule  D  whose 
manufactured  home  space  FMRs  have 
!><en  modified  on  the  basis  of  public 
comments.  Once  approved,  the  revised 
manufactured  home  space  FMRs 
establish  new  base-year  estimates  that 
are  updated  annually  using  the  same 
data  used  to  estimate  the  Housing 
f  hoice  Voucher  program  FMRs.  The 
F.MR  area  definitions  used  for  the  rental 
of  manufactured  home  spaces  are  the 
same  as  the  area  definitions  used  for  the 
other  FMRs. 

4  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
P'MR  area  and  by  nonmetropolitan 
county  within  each  State.  The  exception 
FMRs  for  manufactured  home  spaces  in 
Schedule  D  .ire  listed  alphabetically  by 
State 

b  The  tnnstilu-'nt  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State 

(  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d  The  New  England  towns  and  cities 
ini  hided  in  a  nonmetropolitan  part  of  a 
(  nintv  are  listed  immediately  following 
the  t()unt\  nam*' 
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Scheduled— FV  2002  Fair  Market  Rents  for  Manufactured  Home  Spaces  in  the  Section  8  Hi 

Voucher  Program 


Choice 


Area  name 

California 

Los  Angeles.  CA  

Orange  County,  CA  PMSA   

Riverside-San  Bemardirro  CA  

San  Diego,  CA  MSA 

Vallejo-Fairfield-Napa.  CA  PMSA 

Colorado 

Boulder-Longmont.  CO  PMSA  

Denver.  GO  PMSA        

Maryland 

Hagerstown,  MD  MSA 

St.  Marys  County,  MD  


Space  rent 


$412 

502 
327 
498 
420 

388 

369 

231 

363 


50028 
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ScHEDULEO-FY  2002  Fair  Market  Rents  "^or  Manufactured  Home  Spaces  in  the  Section  8  Housing  Choice 

Voucher  Program — Continued 


Area  name 


Space  rent 


Nevada 


Reno   NV 


New  York 

Newburgh   NY  MSA  , 

Rochester  NY     

Ulica-Rome  NY , 

Oregon 

Deschutes  County  OR 
Portland-Vancouver  OR 
Salem  OR  PMSA 

Washington 

Otympia  WA 


405 

309 
252 
226 

267 
303 
374 

429 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

[SECRETARY'S  ORDER  &-2001] 

Establishment  of  the  Office  of  the  21  st 
Century  Worlcforce  and  Delegation  of 
Authority  and  Assignment  of 
Responsibility  to  Its  Director  and 
Otf>ers 

1.  Purpose  This  Order  establishes  the 
Office  of  the  21st  Centur.'  Workforce. 
which  shall  serve  as  a  focal  point  fnr  the 
identification  and  study  of  issues 
relating  to  the  workforce  of  the  L'nited 
States,  for  the  gathering  and 
dissemination  of  information  relating  to 
such  issues,  and  for  the  development  of 
strategies  for  effectively  addressing  such 
issues:  delegates  authority  and  assigns 
responsibility  to  its  Director,  and  directs 
that  all  components  of  the  Department 
of  Labor  (DOL)  have  the  responsibility 
to  work  cooperatively  with  the  Office  of 
the  21st  Century  Workforce  to  ensure 
that  their  missions  efficiently  and 
effectively  address  the  needs  and 
concerns  of  the  workforce. 

2  Authority-.  This  Order  is  issued 
pursuant  to  5  U.S.C.  301.  and  Executive 
Order  13218,  •'21st  Centurv  Workforce 
Initiative"  (EO  13218)  [June  20,  2001 1 

3.  Background  The  Office  of  the  21st 
Century  Workforce  has  responsibilitv. 
under  EO  13218.  to  gather  and 
disseminate  information  relating  to 
workforce  issues.  Among  the  issues  to 
be  addressed  by  the  Office  of  the  21st 
Century  Workforce  are  the  identification 
of  the  ways  in  which  DOL  may: 
streamline  and  update  the  informatinn 
and  services  made  available  to  the 
workforce  by  the  Department;  eliminate 
duplicative  or  overlapping  rules  and 
regulations;  and  identify  statutorv  and 
regulatory  barriers  to  assisting  the 
workforce  in  successfully  adapting  to 
the  challenges  of  the  21st  Centurv 

EO  13218  established  the  President  s 
Council  of  the  21st  Century  Workforce 
(Council),  and  designates  the  Secretary 
of  Labor  as  the  chairperson  of  the 
Council,  and  as  an  ex  officio  member 
representing  the  views  of  the  Federal 
Government.  The  membership  of  the 
Council  will  include  individuals  who 
represent  the  views  of  business  and 
labor  organizations,  Federal.  State  and 
local  governments,  academicians  and 
educators,  and  such  other  associations 
and  entities  as  the  President  determines 
are  appropriate.  The  Council  is  to 
provide  information  and  advice  to  the 
President  through  the  Secretarv  of 
Labor,  the  Office  of  the  21st  Centurv 
Workforce,  and  other  appropriate 
Federal  officials  relating  to  issues 
affecting  the  21st  Century  workforce. 


DOL.  under  EO  13218.  is  responsible 
for  making  available  appropriate 
funding  and  administrative  support  to 
assist  the  Council  in  carrying  out  the 
functions  prescribed  under  EO  13218. 
including  "necessary  office  space, 
equipment,  supplies,  staff  and  services" 
and.  to  the  extent  permitted  by  law. 
providing  the  i;nuncil  with  such 
information  as  it  mav  need  for  purposes 
of  carrying  out  its  functions.  Under  EO 
13218.  the  Secretarv  of  Labor  shall 
perform  the  functions  of  the  President 
under  the  Federal  Advisory  Committee 
Act  (5  use  App],  as  amended,  except 
that  of  reporting  to  the  Congress,  with 
respect  to  the  Council,  in  accordance 
with  the  guidelines  and  procedures 
established  by  the  Administrator  of 
General  Services. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibility. 

a.  The  Director  of  the  Office  of  the 
21st  Centun'  Workforce  is  delegated 
authoritv  and  assigned  responsibility 
for: 

(11  Identifving  and  studying  issues 
relating  to  the  workforce  of  the  United 
States  and  developing  strategies  for 
effectively  addressing  such  issues; 

(2)  Gathering  and  disseminating 
information  relating  to  workforce  issues 
by  conducting  summits,  conferences, 
field  hearings,  meetings,  and  other 
appropriate  forums  designed  to 
encourage  the  participation  of 
organizations  and  individuals  interested 
in  such  issues,  including  business  and 
labor  organizations,  academicians, 
employers,  employees,  and  public 
officials  at  the  local.  State  and  Federal 
levels; 

(3)  Advising  and  assisting  the 
Secretarv  of  Labor  by  identifying  ways 
in  which  the  Department  of  Labor  may: 
streamline  and  update  the  information 
and  services  made  available  to  the 
workforce  bv  the  Department;  eliminate 
duplicative  or  overlapping  rules  and 
regulations;  and  identify'  statutory  and 
regulatory  barriers  to  assist  the 
workforce  in  successfully  adapting  to 
the  challenges  of  the  21st  Century;  and 

(4)  Promoting  coordination  among 
DOL  agencies  with  the  President's 
Council  of  the  21st  Century  Workforce. 

b.  The  Assistant  Secretary  for 
Administration  and  Management  is 
delegated  authority  and  assigned 
responsibility  to  assure  that  any  transfer 
of  resources  affecting  this  Order  is  fully 
consistent  with  the  budget  policies  of 
the  Department  and  that  consultation 
and  negotiation,  as  appropriate,  with 
representatives  of  any  employees 
affected  by  this  exchange  of 
responsibilities  is  conducted.  The 
Assistant  Secretary  for  Administration 
and  Management  is  also  responsible  for 


providing  or  assuring  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 
efficient  and  effective  operation  of  these 
programs. 

c.  The  Solicitor  of  Labor  is  delegated 
authority  and  assigned  responsibility  for 
providing  legal  advice  and  counsel  to 
the  Office  of  the  21st  Century  Workforce 
and  other  DOL  agencies  on  all  matters 
arising  in  the  administration  of  this 
Order. 

d.  DOL  Agency  Heads  are  responsible 
for  coordinating  with  the  Office  of  the 
21st  Century  Workforce  on  policies  and 
activities  which  may  relate  to  the 
purposes  or  responsibilities  of  the  Office 
of  the  21st  Century  Workforce.  This 
coordination  shall  include  such  actions 


as: 


(1)  Assisting  the  Office  of  the  21st 
Century  Workforce  in  identifying  and 
studying  issues  relating  to  the  workforce 
of  the  United  States,  in  gathering  and 
disseminating  information  relating  to 
such  issues,  and  in  developing  strategies 
for  effectively  addressing  such  issues; 

(2)  Providing  the  Office  of  the  21st 
Century  Workforce  with  information 
relating  to  workforce  issues  necessary 
for  conducting  summits,  conferences, 
field  hearings,  meetings,  and  other 
appropriate  forums  designed  to 
encourage  the  participation  of 
organizations  and  individuals  interested 
in  such  issues,  including  business  and 
labor  organizations,  academicians, 
employers,  employees,  and  public 
officials  at  the  local.  State  and  Federal 
levels: 

{3}  Assisting  the  Office  of  the  21st 
Century  Workforce  in  identifying  ways 
in  which  the  DOL  may  streamline  and 
update  the  information  and  services 
made  available  to  the  workforce  by  the 
DOL,  eliminate  duplicative  or 
overlapping  rules  and  regulations,  and 
identify  statutory  and  regulatory  barriers 
to  assisting  the  workforce  in 
successfully  adapting  to  the  challenges 
of  the  21st  Century:  and 

(4)  Coordinating  with  the  Office  of  the 
21st  Century  Workforce  on  matters  or 
programs  related  to  such  additional 
issues  relating  to  the  workforce  and 
affecting  the  duties  of  the  President's 
Council  of  the  21st  Century  Workforce 
as  may  arise. 

5.  Reservation  of  Authority  and 
Responsibility. 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  statutory  or 
administrative  provisions  is  reserved  to 
the  Secretary. 

b.  This  Secretary's  Order  does  not 
affect  the  authorities  or  responsibilities 
of  the  Office  of  Inspector  General  under 
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the  Inspector  General  Act  of  1978.  as 
amended,  or  under  Secretarv's  Order  2- 
90(Januar\' 31,  1990) 


c.  This  Order  does  not  affect  the 
authorities  and  responsibilities  assigned 
by  any  other  Secretary's  Ordi-r 

6.  Effpctivp  Date  This  Order  i- 
effective  immediatt^lv 


;).;■■;   September  25.  2001. 
Llaine  L.  Chao, 
Secrptan'  of  Labor. 
=  K    !  .  4m    -  Filed  9-28-01;  8:45  ami 
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DEPARTMErrr  OF  COMMERCE 
Bureau  of  Export  Administration 

tS  CFR  Parts  742  and  744  I 
[Docket  No.  010927238-1238-01] 
RIN  0694-AC50  | 

india  and  Pakistan:  Lifting  of 
Sanctions,  Removai  of  indian  and 
Pakistani  Entities,  and  Revision  in 
License  Review  Policy 

agency:  Bureau  of  Export 
Administration.  Commerce. 
action:  Final  rule 


summary:  On  September  22.  2001. 
President  George  VV  Bush  waived 
sanctions  placed  on  India  and  Pakistan 
in  May  1998.  including  those  sanctions 
implemented  bv  regulations  issued  on 
November  19.  1998  (6.'^  FR  64322),  This 
rule  implements  the  waiver  of  these 
sanctions  by  removing  the  policy  of 
denial  for  exports  and  reexports  of  items 
controlled  for  Nuclear  Proliferati(m  (NP) 
and  Missile  Technology  (MT)  reasons  to 
India  and  Pakistan  and  restoring  the  use 
of  License  Exceptions  for  these  items  for 
entities  not  listed  on  the  Entity  List.  In 
addition,  this  rule  removes  the 
supplementary  measures  taken  in 
connection  with  the  sanctions  bv 
removing  a  large  number  of  Indian  and 
Pakistani  entities  from  the  Entity  List. 
The  license  requirements  and  review- 
policy  for  the  entities  that  remain  on  the 
list  are  set  forth  on  the  list  itself 
DATES:  This  rule  is  effective  October  1. 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M,  Albanese,  Director,  Office  of 
Exporter  Services.  Bureau  of  Lxport 
Administration.  Telephone;  (202)  482- 
0436. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  section  102;b)  of 
the  Arms  Export  Control  Act,  President 
Clinton  reported  to  the  Congress  on  Mav 
13.  1998,  with  regard  to  India,  and  on 
May  30,  1998,  with  regard  to  Pakistan, 
his  determinations  that  those  states  had 
each  detonated  a  nuclear  explosive 
device.  The  President  directed  that  the 
relevant  agencies  and  instrumentalities 
of  the  United  States  take  the  necessarv 
actions  to  implement  the  sanctions 
described  in  section  102(b)(2)  of  that 
Act.  In  light  of  the  President's  directive, 
the  Bureau  of  Export  Administration 
(BXA)  adopted  certain  regulations  to 
implement  the  sanctions,  as  well  as 
certain  supplementary  measures  to 
enhance  the  sanctions  on  November  19, 
1998(63  FR  64322). 


On  September  22.  2001.  in 
Presidential  Determination  No.  2001- 
28,  and  pursuant  to  section  9001  (b)  of 
the  Department  of  Defense 
.Appropnatiijns  Aft.  2000  (Public  Law 
106-79).  President  George  W.  Bush 
determined  and  certified  to  the  Congress 
that  the  application  to  India  and 
Pakistan  of  the  sanctions  and 
prohibitions  contained  in  subparagraphs 
(B).  (C).  and  (G)  of  section  102(b)(2)  of 
the  Arms  Export  Control  .Act  would  not 
be  in  the  national  swairitv  interest  of  the 
United  States   Furthermore,  pursuant  to 
section  9001(a)  of  the  Department  of 
Defense  Appropriations  Act,  2000 
(Public  Law  106-79),  the  President 
waived,  with  respect  to  India  and 
Pakistan,  to  the  extent  not  already 
waived,  the  applic:ation  of  anv  sanction 
contained  in  sections  101  or  102  of  the 
.\rnis  Export  Control  Act. 

Based  on  this  Presidential 
Determination,  this  rule  implements  the 
lifting  of  these  sanctions  by  removing 
section  742  16  oi  the  Export 
.Administration  Regulations  (EAR), 
which  sets  forth  the  policy  of  denial  for 
exports  and  reexports  of  items 
controlled  for  Nuclear  Proliferation  (NP) 
and  Missile  Technologv  (MT)  reasons  to 
India  and  Pakistan  A  license  will 
continue  to  be  required  to  India  and 
Pakistan  for  these  items,  but  the  license 
review  policy  will  revert  to  a  case-by- 
case  review,  as  set  forth  in  sections 
742.3  and  742.5  of  the  EAR  for  nuclear- 
and  missile-controlled  items, 
respectivelv.  Also,  exports  of  these 
items  to  India  and  Pakistan,  other  than 
exports  to  entitii»s  listed  on  the  Entity 
List,  are  again  eligible  for  the  use  of 
License  Exceptions  as  provided  in  Part 
740  of  the  EAR. 

In  light  of  the  President's  ' 
determination,  this  rule  also  removes 
the  supplementary  measures, 
implemented  in  1998.  bv  removing 
sections  744  11.  "Restrictions  on  certain 
government,  parastatal.  and  private 
entities  in  Pakistan  and  India."  and 
744  12  .    Restrictions  on  certain 
militarv  entities  in  Pakistan  and  India." 
from  the  EAR.  This  rule  also  revises  the 
list  of  Indian  and  Pakistani  entities  on 
the  Entit\  List  pursuant  to  section 
744  Kc)  of  thf  E.AR   Lit.ense 
requirements  for  Indian  and  Pakistani 
entities  on  the  Entity  List  are  contained 
in  Supplement  No  4  to  Part  744  of  the 
EAR.  The  license  re\iew  policy  for 
export  and  reexports  to  all  Indian  and 
Pakistani  listed  entities  of  items 
classified  as  EAR99  (items  that  are 
sub)ect  to  the  EAR.  but  are  not  listed  on 
the  Commerce  (Control  List)  is 
presumption  of  approval,  and  the 
license  review  policv  for  items  listed  on 


the  Commerce  Control  List  is  case-by- 
case. 

The  removal  of  entities  from  the 
Entity  List  eliminates  the  existing 
license  requirements  in  Supplement  No. 
4  to  Part  744  for  exports  to  those 
entities.  The  removal  of  entities  from 
the  Entity  List  does  not  relieve  exporters 
or  reexporters  of  their  obligations  under 
part  744  of  the  EAR,  which  provides 
that  a  license  is  required  even  when  one 
would  not  otherwise  be  necessary,  if  an 
exporter  knows,  has  reason  to  know,  or 
is  otherwise  informed  by  BXA  that  the 
item  will  be  used  in  activities  related  to 
nuclear,  chemical,  or  biological 
weapons,  or  missile  delivery  systems. 
BXjA  strongly  urges  the  use  of 
Supplement  No.  3  to  part  732  of  the 
EAR.  "BXA's  'Know  Your  Customer' 
Guidance  and  Red  Flags"  when 
exporting  or  reexporting  to  India  and     ^ 
Pakistan. 

Although  the  Export  Administration 
Act  expired  on  August  20.  2001, 
Executive  Order  13222  of  August  17, 
2001  (66  FR  44025.  August  22,  2001) 
continues  the  Regulations  in  effect 
under  the  International  Emergency 
Economic  Powers  Act. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  contains  and  involves 
collections  of  information  subject  to  the 
Papenvork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0088.  "Multi-Purpose 
Application,  "  which  carries  a  burden 
hour  estimate  of  40  minutes  to  prepare 
and  submit  electronically  and  45 
minutes  to  submit  manuallv  on  form 
BXA-748P;  and  0694-0111,  "India 
Pakistan  Sanctions,"  which  carries  a 
burden  hour  estimate  of  40  minutes  to 
prepare  and  submit  electronically  and 
45  minutes  to  submit  manually  on  form 
BXA-748P.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  under  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
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date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  {see  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  tbis  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
Policy  Division.  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044  or  E-mailed  to 
scook@bxa.doc.gov. 

List  of  Subjects 

ISCFRPart  742 


Exports.  Foreign  trade. 


ISCFRPart  744 

Exports,  Foreign  trade.  Reporting  and 
rcKTordkeeping  requirements 

Accordingly,  parts  742  and  744  (if  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  742  is  revised  to  read  as  follows; 

Authority:  50  V  S  C  app.  24U1  i-t  st'q  .  'jd 
U.S.C,  1701  Pt  spq  :  18  U.S.C.  2.510  et  s.pq  . 
22  U.S.C.  :i201  ft  seq  :  42  V.S.C.  2139a;  E.U 
12058.  43  FR  20947.  3  CFR.  1978  Comp..  p 
179;  E.O,  12851.  58  FR  33181.  3  CFR.  1993 
Comp,.  p.  608;  E.O.  12938,  59  FR  59099.  3 
CFR.  1994  Comp,,  p   950;  K  O   13026,  61  KR 
58767,  3  CFR,  1996  Cnmp  ,  p   228;  E,C) 
13222,  66  FR  44025,  .^ugusl  22,  2001,  \oti(  c 
of  November  9,  2000.  65  FR  68063.  3  CFR, 
2000  Comp     p   408. 

2  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  L'  S  C  app   2401  et  seq  .  50 
U,S,C.  1701  et  seq..  22  U  S,C,  3201  et  seq  , 
42  use  2139a;  E  O,  12058,  43  FR  20947,  3 
CFR,  1978  Cnmp    p   179;  E.O,  12851,  58  FR 
33181,  3  CFR,  1993  Comp  ,  p  608;  E,0, 
12938.  59  FR  59099,  3  CTR,  1994  Comp,.  p, 
950;  E,0    13026.  61  FR  58767    3  CFR,  1996 
Comp,,  p   228.  E.O    13222,  66  FR  44025, 
-August  22   2001:  NotK.c  of  Ncucrntipr  9, 


2000   hSFRH806:i    U.l'H    Ji lOd  Comp.,  p. 

40H 

PART  742— {AMENDED] 

§742.16     [Removed] 

3  .SettHiii  "4  J  lb  IS  removed  and 

reserv  ed 

PART  744— (AMENDED] 

§744.1     [Amended] 

4  St'(ti('n  ~4A  1  is  amended  by 

rf>\  ism^  the  Irist  sentence  in  paragraph 

((  1  to  read  as  fnli(i\\s  "No  License 
F^xceptions  ar<  .n.i.l.ihle  for  exports  or 
reexports  in  listed  entities  of  specified 
items  ex( cpt  i.H  eiisp  Exceptions  for 
Items  hsted  iii  t;  ~4(i  2(a)(5)  of  the  E,'\R 
liestmed  tn  lisie(i  hidian  or  Pakisiniu 
entities  intended  in  ensure  the  safety  of 
ci\'il  aviatiun  and  s,4fe  nf.teration  of 
ccimmercial  jiassenuer  aircraft." 

§§  744  1 1  and  744  1 2     [Removed] 

5  Sedmns  "44  11  .i:i(i  "44  1^:  ,'.ri 
remi i\ed  anii  reser\ e(i 

()    ,Suppienieril  Nil    4  !m  p.irl  "44  is 
amended  b\  rein(i\in)::  Apjundixes  A 
and  B  and  b\  revising;  ttir  i  lumtrv 
"India"  dii(i    i'akistdii    entiies  to  read 
as  folhiws 


Supplement  No.  4  to  Part  744 — Enti';"\  List 


Country 


Entity 


License  require- 
ment 


License  review  poJicy 


Federa!  Register  citation 


India 


Bharat  Dynamics  Limited  For  all  items 

subject  to  the 
EAR 
Ttie    follov^ing    subordinates    of    For  all  items 
Defense  Research  and  Devel-        subject  to  the 
opment  Organization  (DRDO)  EAR 

Armament     Research     and 
Development      Establish- 
ment (ARDE) 
Defense  Research  and  De- 
velopment   Lab    (DRDL) 
Hyderabad 
Missile    Research   and   De- 
velopment Complex 
Solid  State  Physics  Labora- 
tory 
The    following     Department     of     For  all  items 
Atomic  Energy  entities  subject  to  the 

Bhabha    Atomic     Research        EAR 

Center  (BARC) 
Indira    Gandhi    Atomic    Re- 
search Center  (IGCAR). 

Indian  Rare  Earths      

Nuclear  reactors  (including 
power  plants),  fuel  reproc- 
essing and  ennchment  fa- 
cilities, heavy  water  pro- 
duction facilities  and  their 
collocated  ammonia 

plants. 


Case-by-case  for  ai!  ite'^s  iisfpd 
on  the  CCL  Presumption  ot 
approval  for  EAR99  items 

Case-by-case  fof  aii  items  listed 
on  the  CCL  Presumption  ot 
approval  for  EAR9P  items 


Case-by-case  '0'  ai:  iierns  hsted 
on  the  CCL  Presumption  of 
approval  tor  EAR99  items 


63  f  P  t>4322    11  19 '98 

eb  f  R  -4444  oa  17/00 

;(nseri  f  R  Cite,  10/01/01] 
63  FR  64322    11/19/98 
65  FR  14444    03/17/00 
InsPrl  PR  Cite,  10/1/01] 


63  FR  64322    1  VI 9/98 
65  FR  «4444   03/17/00 

,  I  rise-'"  f-R  Cite.  10/1/01) 
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Supplement  No.  4  to  Part  744 — Entity  List — Continued 


Country 


Entity 


License  require- 
ment 


License  review  policy 


Federal  Register  citation 


TracKing 
Nef'wOfK 


Uni! 


Indian  Space  Research  Organi- 
zation (ISRO)  headquarters  "^ 
Bangalore,    and   the    foliowinq 
subordinate  entities 
ISRO    Telemetn/ 

and    Command 

(ISTRAC) 
ISRO  Inertial   Systems 

(IISU) 

Thiruvananthapuram 
Liquid    Propulsion    Systems 

Center 
Solid       Propellant       Space 

Booster  Plant  (SPROB; 
Space   Applications   Center 

(SAC)  Ahmadabad 
Snhankota     Space     Center 

(SHAR) 
Vikram      Sarabhai      Space 

Center  ^VSSC), 

Thiruvananthapuram 


For  all  items  Case-by-case  for  all  items  listed 

subject  to  the  on   the   CCL,    Presumption   of 

EAR  approval  for  EAR99  Items. 


63  FR  64322.  11/19/98 
65  FR  14444,  03/17/00 
[Insert  FR  Cite.  10/1/01] 


Pakistan 


Abdul    Qadei'    Khan    Research 
Laboratories    a  k  a    Khan  Re 
search     Laboratories     iKRL 
a  k  a     Engineering    Research 
Laboratories  jERLi   Kahuta 

Al     Technique     Corporation     o\ 
Pakistan   Ltd 

Allied  Trading  Co   


ANZ  Importers  and  Exporters 
Islamabad 

Defence  Science  and  Tech- 
nology Organization  iDESTQi 
Rawalpindi 

High         Technologies  Ltd 

Islamabad 

Karachi    CBW    Research    msti 
tute     University    of    Karachi  s 
Husein    Ebrahim    Jamal     Re- 
search   institute    0*    ChemistPv 
(HEJRIC, 

Lastech  Associates   isiar^aoad 


Machinery  Master  Enterprises 
Islamabad 

Maple  Engineering  Pvt  Ltd 
Consultants  Impocfe's  and 
Exporters 

Orient  Importers  and  Exporters 
Islamabad 


For  all  items 
subiect  to  the 

EAR 


For  all  items 
subiect  to  the 
EAR 

For  all  items 

subject  tc  the 

EAR 
For  all  items 

Subiect  to  the 

EAR 
For  all  items 

subiect  to  the 

EAR 
For  all  items 

subiect  to  the 

EAR 

For  all   items 

subject  to  'he 
EAR 


For  all  Items 

subject  to  the 
EAR 

f-r,!-  all  ^teiTis 

subiec  tri  the 

EAR 
For  all  'terns 

subject  !o  the 

EAR 
For  all  items 

Subject  to  the 

EAR 


Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items. 


Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items. 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  item.s 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items. 

Case-by-case  for  all  items  listed 
ion  the  CCL  Presumption  of 
approval  for  EAR99  items 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items 


Case-by-case  tor  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items. 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EA.R99  items 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  tor  EAR99  items 

Case-by-case  for  all  items  listed 
on  the  CCL  Presumption  of 
approval  for  EAR99  items 


63  FR  64322.  11/19/98 
65  FR  14444.  03/17/00 
[Insen  FR  Cite.  10/V01] 
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65  FR 
[Insert 
63  FR 
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63  FR 
65  FR 
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63  FR 
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14444.  03/17/00 
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64322.  11/19/98 
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FR  Cite.  10/1/01] 
64322.  11/19/98 
14444.  03/17/00 
FR  Cite.  10/1/01] 
64322,  11/19/98 
14444,  03/17/00 
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Country 
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Federal  Register  citation 

Pakistan    Atomic    Energy    Com- 
mission (PAEC).  and  the  fol- 
lowing subordinate  entities 
National  Development  Com- 
plex (NDC) 
Nuclear   reactors   (including 
power  plants),  fuel  reproc- 
essing and  ennchment  fa- 
cilities, all  uranium  proc- 
essing,    conversion     and 
ennctiment  facilities, 

heavy  water  production 
facilities  and  any  collo- 
cated ammonia  plants 
Pakistan  Institute  for  Nu- 
clear Science  and  Tech- 
nology (PINSTECH) 
People  s  Steel  Mills.  Karachi 


Prime  Intematlonal 


For  all  Items 
subject  to  the 
EAR 


Space  and  Upper  Atmospheric 
Research  Commission 

(SUPARCO) 

Technical  Services.  Islamabad 


The  Tempest  Trading  Company 
Islamabad 

Unique  Technical  Promoters 


Wah  Chemical  Product  Plant 


Wah  Munitions  Plant  a  k  a  Ex- 
plosives Factor/  Pakistan 
Ordnance  Factones  (POF) 


For  all  Items 

subiecl  to  tne 

EAR 
For  all  items 

subject  to  the 

EAR 
For  all  items 

subject  to  the 

EAR 
For  ail  Items 

subject  to  the 

EAR 
For  all  Items 

subject  to  the 

EAR 
For  all  item"; 

subject  to  me 

EAR 
For  aJ^  Items 

subject  to  the 

EAR 
For  ai!  Items 

subject  to  the 

EAR 


Case-bv-case  tor  all  items  listed 

0"    the    .CCL,     P'esumption    vf 
approva   t.'.r  t,  &R'^9  terns 


Casebv-.:ase  'o'  all  items  listed 

on  the  CCl  Presijmpt.on  of 
approval  tor  [:AR99  'io"!; 

Case-by-case  for  aii  items  listed 
on  the  CCL  Presumption  of 
approval  tor  EAR99  ilen-is 

Case-by-case  to^  ai  terns  ^istea 
on  the  CCL  P'PSjmptiOh  of 
approval  for  EAR99  'tems 

Case-by-case  for  ai^  items  listed 
on  the  CCL  Presumption  of 
approval  tor  EARQ9  items 

Case-by -case  'o'  a-  terns  usiec 
on  the  CCL  P''esump;ion  ol 
approve^  to-  E  AR99  items 

Case-Dv-case  to'  a  -ems  listed 
on  the  CCL  P'es.jmption  ot 
approva   forFAR9Q  temv 

Case-bv-case  'o^  a^  te'".'-  'steJ 
0'"  the  CCL  P'esijr-npti; 'H  ot 
approva.  for  EAR99  teh.s 

Case-by-case  for  an  items  iistea 
on  the  CCL  P'psjmption  ol 
approval  Ic  EAR99  terns 


63  FR  64322,  11/19/98 
65  FR  14444,  03/17/00 
[Insen  FR  Cite.  10/1/01] 
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63  FR  64322  11/19/98 
65  FR  14444,  03/17/00 
[Insert  FR  Cite,  10/1/01] 


Dated:  ,Scpteiribe!  2~ .  HW\. 

lames  |.  Jochum, 

Assistant  Sprretan  tor  F\fH>rt 
Administmtinii 
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REMINDERS 

The  rtems  in  this  list  were 
editohalty  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  1, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
S«rvic« 

Potatoes  (Insh)  grown  in — 

Cotorado;  published  9-28-01 

AGRICULTURE 
DEPARTMEffT 

Food  and  Nutrition  Service 

Food  stamp  program 
Personal  Responsibility  and 
WorK  Opportunity 
Reconciliation  Act  of 
1996:  implementation — 
Personal  responsibility 
provisions,  published  6- 
1-01 

COMMERCE  DEPARTMENT 

Higher  education  institutions, 
hospitals,  other  non-profit, 
and  commercial 
organizations;  grants  and 
agreements:  uniform 
administrative  requirements 
published  10-1-01 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations 

India  and  Pakistan  lifting  of 
sanctions  etc  published 
10-1-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademartc  Office 

Patent  cases 
Fee  revisions  (2002  FY), 
published  7-31-01 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Configuration  management 

MIL-STD-973  cancellation 

published  10-1-01 
Cost  or  pncing  data 

threshold   published  10-1- 

01 

Domestic  source  restnctions. 

ball  and  roller  beanngs 

and  vessel  propellers 

published  10-1-01 
Large  business  concems, 

customary  progress 

payment  rate,  published 

10-1-01 
Recovered  materials  use: 

published  10- 1-01 


Reporting  requirements 
update   publisf>ed  9-11-01 
Correction    published  9- 
21-01 
Section  8(a)  program, 
memorandum  of 
understanding:  published 
10-1-01 
Technical  amendments; 
published  10-1-01 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program— 
CHAMPUS  beneficianes 
65  and  older   eligibility 
and  payment 
procedures:  published 
8-3-01 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services 
State  Vocational 
Rehabilitation  Sen/ices 
Program    published  1  -22- 
01 

Correction   published  3-5- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Pennsylvania,  published  8- 
15-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Federal  Deposit  Insurance  Act: 
Depository  institution 
insurance  sales    consumer 
protections,  effective  date 
delay   published  3-i9-0i 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Program 

Private  sector  property 
insurers,  assistance: 
published  8-6-01 

FEDERAL  RESERVE 
SYSTEM 

Federal  Deposil  Insurance  Act 
Depository  institution 
insurance  sales    consumer 
protections,  effective  date 
delay    published  3-19-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel 
Per  diem  localities 
maximum  lodging  and 
meal  allowances 
published  8-31-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare 


Hospital  inpatient 
prospective  payment 
systems  and  graduate 
medical  education  rates 
and  costs  (2002  FY); 
Balanced  Budget 
Refinement  Act  provisions, 
etc  :  published  8-1-01 

Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing;  update,  published 
7-31-01 

Correction;  published  9- 
17-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Government  National 
Mortgage  Associaton  (Ginnie 
Maej 

Mortgage-backed  securities 
program;  payments  to 
security  holders,  published 
8-22-01 
Low  income  housing; 
Housing  assistance 
payments  (Section  8) — 
Housing  Choice  Voucher 
Program  amd  Moderate 
Rehabilitation  Single 
Room  Occupancy 
Program  (2002  FY);  fair 
market  rents;  published 
10-1-01 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 

Solid  minerals  reporting 
requirements;  published  8- 
30-01 

JUSTICE  DEPARTMENT 
Foreign  Claims  Settlement 
Commission 

Organization,  functions,  and 
authority  delegations; 
published  10-1-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes 
Aliens  coming  tftmporanly  to 
US   to  perform 
agncultural  labor  or 
services,  H-2A 
classification  petitions; 
adjudication  delegated  to 
Labor  Department 
Effective  date  delayed: 
published  11-13-00 

LABOR  DEPARTMENT 

Employment  and  Training 
Administration 

Aliens 
Labor  certification  and 
petition  process  for 
temporary  employment  of 
nonimmigrant  aliens  in 
US   agriculture;  Labor 


Department  adjudication 
authority 

Effective  date  deferred; 
published  11-13-00 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR); 
Filer  Manual;  update 
adoption  and  incorporation 
by  reference;  published 
10-1-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  documentation  and 

measurement; 

Vessel  ownership  and 
financing;  citizenship 
standards;  published  12-7- 
00 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 
Boeing;  published  8-27-01 
Bombardier;  published  9-14- 

01 
Eurocopter  Deutschland 

GmbH;  published  9-14-01 
Honeywell;  published  8-27- 

01 
McDonnell  Douglas; 

published  8-27-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards; 
Miscellaneous  technk;al 
amendments;  published 
10-1-01 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Editorial  corrections  and 
clarifications;  published  8- 
28-01 
Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations. 
International  Maritime 
Dangerous  Goods 
Code,  and  Intemational 
Civil  Aviation 
Organization's  technical 
instructions;  published 
6-21-01 
Packages  intended  for 
transportation  in 
intemational  commerce; 
labeling/placarding 
requirements  for 
materials  poisonous  by 
inhalation;  exceptions; 
published  8-22-01 
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TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Federal  Deposit  Insurance  Act: 
Depository  institution 
insurance  sales;  consumer 
protections;  effective  date 
delay;  published  3-19-01 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  Deposit  insurance  Act; 
Depository  institution 
insurance  sales,  consumer 
protections,  effective  date 
delay;  published  3-19-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cranbernes  grown  in — 

Massachusetts  et  al ; 
comments  due  by  10-9- 
01.  published  9-21-01 
Dairy  products 

Dairy  plants  approved  for 
USDA  inspection  and 
grading  service;  general 
specifications,  comments 
due  by  10-12-01. 
published  8-13-01 
Fresh  prunes  grown  in — 

Washington  and  Oregon; 
comments  due  by  10-12- 
01;  published  8-13-C1 
Oranges,  grapefnjit, 

tangennes,  and  tangelos 

grown  in  Flonda;  comments 

due  by  10-9-01;  published 

9-26-01 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Food  labeling 

United  .States  cattle  and 
United  States  fresh  tjeef 
products;  definitions; 
labeling  requirements; 
comments  due  by  10-9- 
01;  published  8-7-01 
Meat  and  poultry  inspection 

Sloval<ia;  addition  to  list  of 
countries  eligible  to  export 
meat  and  meat  products 
to  US;  comments  due  by 
10-12-01;  published  8-13- 
01 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Southem  resident  killer 
whales;  comments  due 


by  10-12-01;  published 
8-13-01 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fishenes — 
West  Coast  salmon 
comments  due  by  10 
12-01,  published  9-27- 
01 
DEFENSE  DEPARTMENT 
Army  Department 
Pnvacy  Act.  implementation; 
comments  due  by  10-9-01, 
published  8-9-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Trademarks  for  government 
products,  comments  due 
by  10-9-01;  pubhshed  8-9- 
01 
Privacy  Act;  implementation 

National  Imagery  and 
Mapping  Agency; 
comments  due  by  10-9- 
01:  published  8-9-01 

ENERGY  DEPARTMENT 

Physicians  panel 
determinations  on  worker 
requests  tor  assistance  in 
filing  for  State  workers 
compensation  benefits, 
guidelines,  comments  due 
by  10-9-01;  published  9-7- 
01 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products  and 
commercial  and  mdustnal 
equipment,  energy 
conservation  program 
meeting   comments  due  by 
10-11-01,  published  8-28-01 
Consumer  products,  energy 
conservation  program 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps 
comments  due  by  10-9- 
01.  published  7-25-01 
Commercial  unitary  air 
conditioners  and  heat 
pumps;  comments  due 
by  10-12-01    published 
8-17-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards 
Flexit)le  polyurethane  foam 
fabncation  operations 
comments  due  by  10-9- 
01;  published  8-8-01 
Integrated  iron  and  steel 
manufactunng  facilities; 
comments  due  by  10-11- 
01;  published  7-13-01 


Air  pollution  control 
State  operating  permits 
programs — 

Arizona   comments  due 
by  10-10-01    pubiishea 
9-10-01 
Air  programs    approval  ana 
promulgation    State  plans 
tor  designated  tacilitips  and 
pollutants 

Vanoijs  States   comments 
due  by   10-10-01 
published  9-10-01 
Air  quality  implementation 
plans   approval  and 
promulgation    various 
States 

Alabama   comments  due  by 
10-11-01    pubhshed  9-ii- 
01 
Caiitornia    comments  due  ty 
10-9-01    published  8-7-01 
Colorado    comments  due  by 
10-1 1-01    pubusned  9-11- 
01 
Delaware    comments  due  bv 
10-9-01    published  9-7-0' 
Maryland    comments  due  D\ 
10-9-01    pub"shed  9-""-0i 
New  Jersey   comments  due 
by  10-11-01,  pubiisnea  9- 
11-01 
Pennsylvania    comments 
due  by  10-9-01    published 
9-6-01 
Texas,  comments  due  by 
10-9-01    published  9-7-01 
Hazardous  waste  progran^ 
autnonzdtions 
District  o(  Columbia 
comments  due  by  i0-i0- 
01    published  9-io-0i 
Hazardous  waste    program 
authonzatiions 
D'Stnct  o(  Columbia 
comments  due  by  10-10- 
01    published  9-10-01 
Supertund  program 
National  oil  and  nazarOous 
substances  contingenry 
plan- 
National  pnonties  list 
update   comments  due 
by  10-9-01    published 
9-6-01 
National  priorities  I'St 
update   comments  due 
by  10-9-01    published 
9-6-01 
National  pnonties  nst 
update   comments  due 
by  10-11-01    published 
9-11-01 
National  priorities  nst 
update    comments  due 
by  10-11-01    published 
9-11-01 
Water  supply 

National  pnmany  drinking 
water  regulations— 
Public  notification  and 
consumer  confidence 


repor*  'jies    revisions 
comments  due  t?>    "1.1-9- 
Ci    r  jDiished  9-7-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
t^'PQuencv  allocations  and 
'adiC  treat,   "-irttters: 
Mobile  satellite  service 
providers   flexible  use  of 
assigned  spectrum  over 
land-based  transmitters: 
comments  due  by  10-11- 
01    published  9-13-01 
Ue<f>  advanced  mobile  and 
fixed  terrestnal  wreless 
services   frequencies 
t)elow  3  GHz,  comments 
due  by  10-11-01. 
published  9-13-01 
Radio  services,  special: 
Private  land  mobile 
services- 
Low  power  operations  in 
450-470  MHz  band 
applications  and 
licensing,  comments 
due  by  10-12-01, 
published  9-12-01 
FEDERAL  TRADE 
COMMISSION 
Consumer  information. 
safeguard  standards. 
comments  due  by  10-9-01, 
published  8-7-0' 

GENERAL  SERVICES 
ADMINISTRATION 

Peaera   Acqinsition  Regulation 
■FAR 

Trademarks  lor  government 
products,  comments  due 
by  10-9-01.  puWished  8-9- 
01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation- 
Flood  insurance; 
comments  due  by  10- 
12-01;  published  9-12- 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Enclangereo  and  ttitedietitv: 
species: 

Flonda  manatee   additional 
protection  areas 
comnr>ents  due  by  10-9- 
01    published  8-10-01 
Heanngs   comments  due 
by  10-9-01.  published 
8-29-01 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Imn-.igratior-' 
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Immigration  exammatiops 
fee  acj|ustment    comments 
aue  by  10-9-01    oublished 
8-8-01 

LIBRARY  OP  CONGRESS 

Copyright  Office,  Library  of 

Congress 

Copynght  arbitration:  royaitv 
panel  rules  and  orocedures: 
Digital  performance  ot 
sound  recordings 
reasonable  rates  and 
terms  determination 
comments  due  by  10-12- 
01.  published  9-27-01 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Reguiatio'^ 
(FAR) 

Trademarks  tor  government 
products    comments  due 
by  10-9-01    oubiisned  8-9 
01 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbndge  operations 
Massactiusetis   comments 
due  by  10-11-01 
published  9-11-G-' 

Ports  and  waten/^ays  safety 
Long  Island  Sound  et  al 
CT  and  NV    safety  zones 
comments  due  by   '0-9- 
01    published  8-'-0' 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air/<orthiness  directives 
Boeing    comments  due  tv 
10-9-0'    Dublished  3-23- 
01 
Goodyear  Tire  &  Rubbe' 
Co-.  comments  due  bv 


10-12-01    published  9-4- 
01 

McDonnell  Douglas; 
comments  due  by  10-9- 
01    published  8-24-01 

Rolls-Royce  pic;  comments 
due  by  10-9-01;  oublished 

3-9-01 

Rolls-Royce  pic    comments 
due  by  10-9-01.  published 
8-10-01 

Class  E  airspace  comments 
due  by  10-9-01.  published 
8-23-01 

VOR  Federal  airways  and  jet 
routes,  comments  due  by 
10-' 1-01    publisned  9-11-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

.i^rocessor- based  i-qna',  and 
tram  control  systems, 
development  and  use 
standards,  comments  due 
by  10-9-01    published  8-10- 
01 

TRANSPORTATION 
DEPARTMENT 

Federal  Transit 
Admmlstration 

Clear  i^ueis  Formula  Grant 
Program    comments  due  by 
'0  '2-01    published  8-28-01 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Insurer  reporting  requirements 

Insurers  required  to  file 
reports;  list;  comments 
due  by  10-9-01;  published 
8-7-01 


TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials 
Hazardous  materials 
transportation — 
Loading    unloading,  and 
storage,  comments  due 
by  10-12-01.  published 
6-14-01 

TREASURY  DEPARTMENT 
Customs  Service 

Dog  and  Cat  Protection  Act, 
imolementation:  prohibitions 
and  penalties,  comments 
due  by  10-9-01    published 
8-10-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adiudication    pensions 
compensation,  dependency. 
etc 

Radiation-risk  activities, 
presumptive  service 
connection  for  certain 
diseases   comments  due 
by  10-9-01,  published  8-8- 
01 

Correction,  comments  due 
by  10-9-01    published 
8-31-01 

UST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  coniunction 
Mth    PLUS'   (Public  Laws 
Update  Sen/icei  on  202-523-- 
6641    This  list  IS  also 
available  online  at  http:/,     . 
tvwi'V  oara  gov  fedregi' 
piawcurr.html. 


The  text  o*  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in   "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U  S    Government  Printing 
Office.  Washington,  DC  20402 
(phone.  202-512-1808)    The 
texl  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http. 
www  access  gpo  govnara, 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2926/P.L.  107-42 

Air  Transportation  Safety  and 
System  Stabilization  Act  (Sept 
22,  2001;  115  Stat    230) 

Last  List  September  24,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  ot  newly 
enacted  public  laws    To 
subscnbe,  go  to  hnp:-" 
hydra  gsa  gov,  archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numtjers,  pnces.  and  revision  dates 

An  asterisk  (')  precedes  each  entry  that  has  t)een  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnntmg 

Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www  access  gpogov/naracfr 

index.html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  tree)  or  202-512-1530 

The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 

$951  00  domestic.  $237  75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn  New  Orders. 

P  O  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover)  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Fnday  at  (202) 

512-1800  from  8  (X)  am  to  4  OO  p  m  eastern  time  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 


(869-044-0000 1-<S) 


(869-044-00002-4) 


1,  2  (2  Reserved) 

3  (1997  Compilotion 
and  Parts  100  and 

101) 

4  (869-044-00003-2) 

5  Parts: 

1-699    (869-044-00004-1) 

700-1199  (869-044-00005-9) 

1200-£nd  6  (6 
Reserved)  (869-044-00006-7) 

7  Parts: 

1-26  (869-044-00007-5) 

27-52    (869-044-00008-3) 

53-209 (869-044-00009-1) 

210-299  (869-044-00010-5) 

300-399  (869-044-00011-3) 

400-699 (869-044-00012-1) 

700-899  (869-044-0001 3-0) 

900-999 (869-044-00014-8) 

1000-1199  (869-044-000)5-6) 

1200-1599    (869-044-00016-4) 

1600-1899    (869-044-00017-2) 

1900-1939  (869-044-00018-1) 

1940-1949    (869-044-00019-9) 

1950-1999  (869-044-00020-2) 

2000-tnd   (869-044-00021-1) 

8  (869-044-00022-9) 

9  Parts: 

1-199  (869-044-00023-7) 

200-£nd  (869-044-00024-5) 

10  Parts: 

1-50  (869-044-00025-3) 

51-199 (869-044-00026-1) 

200-499 (869-044-00027-0) 

500-£nd  (869-044-00028-6) 


6  50       "Jot   1   2001 


11 


(869-044-00029-6) 


12  Parts: 

1-199  (869-O44-O0030-0) 

200-219 (869-044-00031-8) 

220-299 (869-044-00032-6) 

300-499 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-£nd  (869-044-00035-1) 

13  (869-044-00036-9) 


36  00 
900 

53,00 

44  00 

55  00 

40  00 
45,00 
34  00 

56  00 
38  00 
5300 
50.00 
54.00 
24  00 
55  00 

57  00 
21,00 

37  00 

45  00 
43  00 

54  00 

55  00 
53  00 

55  00 
52.00 
53  00 
55  00 

31.00 

27  00 
32  00 
54.00 
41,00 
38,00 
57.00 

45  00 


Jan 
Jon 

Jan 
Jan 

Jan 

^Jan 
Jon 
Jon 
Jon 
Jan 
Jan 
Jan 
Jan 
Jon 
Jan 
Jan 
■»Jon 
"Jon 
Jan 
Jan 

Jan 

Jon 
Jan 

Jon 
Jon 
Jon 
Jon 

Jon 

Jon 
Jon 
Jon 
Jon 
Jon 
Jon 


2001 
2001 

2001 
2001 

2001 

2001 
2001 
2001 
2001 
2001 
200! 
2001 
2001 
2001 
2001 
2001 
2O01 
2001 
2001 
2001 

2001 

2001 
2001 

2001 
2001 
2001 

2001 

2001 

2001 
2001 
2001 
2O01 
2001 
2001 


Title 


Stock  Number 


14  Parts: 

1-59  ;&fc9H344-00C37-7) 

6&-'39       ':&69-044^)0038-5) 

140-199      (&69-044KX)C39-3) 

200-1199  (669-044-00040-7) 

!200-End  (869KM4-O0W -5) 

15  Parts: 

0-299  (&69-044-OOC42-3) 

300-799      (86'y-044-O0043-l) 

800-End    (865-O44-«X>U-0) 


Pric* 

57,00 
55.00 
26.00 
44.x 
37.00 

36.00 
54.00 
40.x 


16  Parts: 

Ch999  (8*9-O44^300JS-8)    .   ..      45.X 

1000-tnd   (869-044-'3004&-«) 53.X 

17  Parts: 

1-199         (869^M4-JX)046-2) 45J0 

200-239      (869-044-00(j49-1)    51.X 

240-£nd     (869-044-00050-4)  55.X 

18  Parts: 

1-399         (869-044-00061 -2) 56.X 

400-End     (869-044-00052-1) 23.X 

19  Parts; 

1-I40  (86'5^*44^XX)Si-^)  .. 

M1-19P     (869-044^0054-7)  .. 

200-End     (669-044^30065-5)  .. 


20  Parts: 

1-399         (869-044-«)G56-3) 

400-499      (869-044-0005 '-!) 

500-Er.a     (869-044^)0056-0) 

21  Parts: 

1-99  (869-O44-000S9-6) 

100-169  (86'>-044-00060-l) 

170-199  (869-044-0006 ' -3 

200-299  (869-044-00062-* 

300^99  (66*-O44^D0Oe.,>-<; 

500-599  (669-044-O0064-4) 

600-799  (66*^)44-00065-2) 

600-1299  (669^>i4-0006<^l) 

l30C>-£oa  (669-044-300*"-^ 

22  Parts: 

1-299  (669-044-00066-7) 

300-£ncl      (869-044-00069-5) 


23 


,  (669-044--XCr>-o< 


24  Parts: 

0-199  (669-044^XX:'^'-7) 

200-499     (669-044^30C-2-5) 

500-699     (669-044-000^3-3) 

70O-1699    (869-044-00C'4-l) 

1700-Ena  (669-a)44M30C^5-0) 


54.x 
53.x 
20.x 

45.x 
57.x 
57.x 

37.x 
44.x 
45.x 
16.x 
27.x 
44.x 
)5.X 
52.x 
20.x 

56.x 
42.x 

J"  TO 


53.x 
45.x 
27.x 
55.x 
28.x 


25      

26  Parts 

§§!0-l- 
§§!  61-1 
§§'170- 
§§1  30'- 
§§1  401- 
§§  1  44 1  - 
§§1  501- 
§§1  641- 
§§1851- 
§§1  908- 
§§1  'XI 
§§I  140 
2-29  .... 
30-39  ,. 
40-49 
50-299 
300-499 
500-599 
600-End 


(8t9-:uiJ-O0076-8) 


6C      (869-044-0OC'"-O 

169      (869-O44-O0C7&-4) 

1  300    (869-O44-00C79-2) 

1  400  (869-044-000606) 

1440    (669-042-00061-1) 

1  500  (669-044-00062-2) 

1640  (669-044-00063-1) 

1  650  (669-044-O0064-9) 

1  907    (669-044-00065-7) 

1  10X  (869-044-00066-5) 

-!  14X   (669-044-00067-3) 

-End  (669-044-00066-1) 

(669-044-00069-0) 

(669-044-00090-3) 

(869-044-0009-1) 

(869-044-00092-0) 

(669-044-O00«3-6 

(669-044-00094^ 

(669-044-30095-4 


43.x 
57X 
52.x 
41.x 
47.x 
45.x 
44.x 
53.x 
54.x 
53.x 
55.x 
58.x 
54X 
37.x 
25.x 
23X 
54X 
12X 
15,X 


Revision  Date 

Jcr  ■  2001 
Jon  1  2X1 
Jon  1  2X1 
Jon  ),  2X1 
Jon.  1.2X1 

Jon  1  2X1 
Jon  1  2X1 
Jon   1   2X1 

Jon  1  2X1 
Jon.  1.2X1 

Apr,  1,2X1 
Apr.  1.  2X1 
Ape,  1,2X1 

Apt   1   2X1 

Ad-   ■   TBI 

Apr    1    2X1 

Apr    1   2X1 

*Apr   1   2X1 

Apr  1  2X1 
Apr  1  2X1 
Apr   1   2X1 

Apr  1  2X1 

Apr  1  2X1 

Apr  1  2X1 

AD'  •  2X1 


Ac 
Ap' 
Apr 
Apr 

Apr 

Apr 


Apr 
Apr 
Apr 
Apr 
Apr 


57X        Apr 


Apr 
Apr 
Apr 
Apr 
Apr 

AlDT 

Ajar 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJsr 
Apr 
Apr 
Apr 
^Apr 
Apr 


."■Xl 
.JOl 
2X1 
2X1 
2X1 

2X1 
2X1 

2X1 


2X1 
2X1 
2X1 
2X1 
2X1 

2X1 


2X1 
2X1 
2X1 
2X1 
20X 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 
2X1 


Jon    1,  2X1 


27  Parts: 

1-199    (869-044-00096-2) 


57.x        Apr    1   2X1 


VI 
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Tltl* 


Stock  Number 


200-£nd  (869-044-00097-1) 

28  Parts: 

0-42  (869-044-00098-9; 

43-encl    (869 -044 -00099 -7) 


29  Parts: 

0-99  .: (869-042-00 

l(X)-499  (869-044-00 

500-899  (869H344-00 

900-1899  (869-044-00 

1900-1910  (§§1900  to 

1910,999)  (869-042-00 

•1910  (§§1910,1000  to 

end)    (869-044-00 

1911-1925  (869-044-00 

1926    (869-042-00 

1927-£nd (869-042-00 


lOO-l) 
101-2) 
102-1) 
103-9) 

104-4) 

105-5) 
106-3) 
107-9) 
108-7) 

30  Parts: 

1-199     (869-044-00109-8) 

200-699  (869-044-00  nO-i) 

700-£nd  (869-044-001 1 1-7) 

31  Parts: 

0-199       (869-044-001 12-8) 

200-End   (869-042-00!  '3-3) 

32  Parts; 

1-39  Vol  I 

1-39  Vol  II 

1-39  Vol,  HI 

1-190       (869-044-001  M-4) 

191-399    (869-044-00!  '5-2) 

400-629    (869-044-00'  16-8) 

630-699     (869-042-00 '  1  7-6) 

700-799    (869-044-001 13-7) 

800-End   (869-042-00119-2) 

33  Parts: 

1-124     (869-044-00 '20-9) 

•125-199  (869-044-00'2'-7) 

200-End   (869^)44-00122-5) 

34  Parts: 

1-299       (869-044-00123-3) 

•300-399  (869-044-001 24-1) 

•400-End  (869-044-00125-0) 


Price 

2600 

55  00 

50  00 

33  X 
1400 
47  00 
33  00 

46  00 

42  00 
20  00 
30  00 
49  00 

52  00 
45130 

53  00 

32  M 
53  00 

1500 
19.00 
18.00 
51.00 
57.00 
35  00 
25  00 
42  00 


45  OC 

55  00 
45  00 

43  00 
40  00 

56  00 


35  (869-042-00126-5) 

36  Parts 

1-199        (869-044-00 127-6) 

200-299    (869-042-00128-1) 

300-£nd   (869-042-00 '29-0) 


34  00 
24  OG 
43  00 


•37 


(869-044-00 '30-6; 


3a  Parts: 

■0-17         (869-044-001  3 '-4; 

l&-£nd  (869-044-00' 32-21' 

39      (869-042-00133-8) 


40  Parts: 

1-49  (869-042-00 

50-51   (869^344-00 

52(52  01-52  1018)  (869HD42-00 

52  (52  1019-£nd)  (869-042-00 

•53-59      (869-044-00 

60  (869-042-00 

•61-62     (869-044-00 

63(63  1-63  1119)  (869-042-00 

63  (63  1 200-End)  (869-042-00 

■64-71      (869-044-00 

72-80       (869-042-00 

81-85      (869-042-00 

86  (869-042-00 

87-99        (869-044-00 

136-149    (869-042-00 

150-'89  (869-042-00 

190-259  (869-042-00 


53  00 
55  00 


34-6) 

35-7) 
36-2) 
37-1) 
38-1) 
39-7) 
41-1) 
41-9) 
42-7) 
45-4) 
44-3) 
45-1) 
46-0) 
50-1) 
48-6) 
49-4) 
50-S) 


37  00 

38  00 
36  X 
44X 
28  OC 
66  00 

35  00 
66  OC 
49  OC 
26  X 
47X 

36  X 
66X 
54X 
42  X 
38  X 
25  X 


Revision  Date 

Ap<    1    2X1 


July  1    200' 
Julv  1    2X1 


jul\  1  2000 

'July  1  20c  1 

^Julv  1  2X1 

July  i  2001 

•July  '    2XC 

•July  1  2X' 

-July  1  2X1 

'July  1  2000 

July  1  2000 

July  1  2X1 
July  1   2X1 

July  '    2X' 

July  '  20c  1 
Julv  1    2000 

2  July  1,  1984 

2  July  1,  1984 

J  July  1,  1984 

"July  1   2X1 

July  1  2X1 

*July  1   2X1 

July  1   20X 

July  1.  2X1 

July  1   20X 

July  1  2X ' 
July  1  200' 
July  1    20c  1 

July  1  2001 
July  1.  2x1 
July  1.2X' 

lO.X         July  1.  2000 


July  1  2X1 
July  1  2000 
July  '    200c 


45  X         July  1    2X1 


July  1   2X 1 

July  1   2X' 


28  X         July  i    20X 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

july  1 

July  ' 

July  ' 

July  1 

July  1 

july  1 

July  1 

July  1 

July  1 


20X 
2X' 
200c 
2000 
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20X 
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266-299  (869-042-00152-4) 

300-399  (869-044-00157-8) 

400-424  (869-044-(X)15fi-6) 

425^99  (869-044-00159-4) 

700-789  (869-042-00156-7) 

790-End        (869-042-X 157-5) 

41  Chapters: 

!     1-1  to  1-10      

1   1-1 1  to  Appendix  2  (2  Reserved) 

3-6     

7   

8  

9    

10-17    

'  8  Vol 
18  Vol 
18  Vol 

19-1X  

1-100  (869-044-00162-4) 

101     (869-042-X  159-1) 

102-200 (869-044-00164-1) 

201-End       (869-044-X 165-9) 

42  Parts: 

1-399 

400-429 
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I  Parts  1-5 

II  Ports  6-19   ,. 

III  Parts  20-52 


(869-042-00162-1) 
(869-042-00163-0) 
(869-042-OC 164-8) 
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1-999     (869-042-00165-6) 
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44  (869-042-00167-2) 
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1-199    (869-042-00168-1) 

200-499       .T (369-042-00169-9) 

500-1199      (869-042-00 170-2) 

1200-End     (869-042-00171-1) 

46  Parts: 

1-40     (869-042-00172-9) 

41-69  (869-042-00173-7) 

70-89  (869-042-X  174-5) 

90-139 (869-042-X  175-3) 

140-155  (869-042-X  176-1) 
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1  (Parts  1-51)  (869-042-00186-9) 
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50  Parts: 
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13.x 
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14,X 
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4.50 
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13.x 
13.x 
13.x 
13.x 
22X 
37.x 
33,X 
24,X 

53X 
55.x 
57X 

45.x 
55.x 
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34X 
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41X 
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36X 
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4i.X 
41X 
54X 
54.x 

57  X 
45.x 
53.x 
40.x 
52X 
53  X 
38.x 

53.x 
57X 
17  X 
57.x 
58.x 
25.x 
21.x 

55X 
35.x 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

*July  1 

^July  I 

3  July  1 

2  July  1 
5  July  1 

3  July  1 
i  July  1 
^July  1 
3  July  1 
'  July  1 
-'July  1 
^July  1 

July  1 

July  1 

July  1 

July  1 


2X1 
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2X1 
2X1 
2X1 
2000 
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1984 
1984 
1984 
1984 
1984 
1984 
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1984 
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2X1 
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2X1 
2X1 
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Oct  1  20X 
Oct  1   20X 


Oct 
Oct 


2X0 
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Oct   1  2000 

Oct   1  2000 

Oct.  1  2000 

Oct   1  2000 

Oct   1  20X 

Oct   1  20X 

Oct   1  20X 

Oct   1  20X 
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20X 
20X 
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Oct  1  2000 
Oct  1  2000 
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Oct  1.  2000 
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Oct.  1 
Oct  1 
Oct  1 
Oct  1 
Oct.  1 
Oct.  1 
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Oct 
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20X 
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20X 
20X 
20X 
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CFR  Index  and  Findings 

Aids  (869-044-00047-4)  56  X         Jor    '    20C1 

Complete  2000  CFR  set l  094  00  200a 

Microfiche  CFR  Edition 

Subscription  (mailed  OS  issued)      290  00  1999 

Individual  copies                 i  OC'  1999 

Complete  set  (one-time  mailing)    247  (X)  1997 

Complete  set  (one-time  moiling)    264,00  1996 

Because  Title  3  is  an  onnuai  compilation  this  volun^e  and  oil  previous  i  oiui^es 
shouia  be  retained  as  a  permanent  reference  source 

'The  July  '  1985  edition  o!  32  CFR  Parts  1-189  contains  o  note  on^v  'oi 
Parts  1-39  inclusive  For  the  full  text  ot  ttie  Defense  Acquisition  Peguiations 
in  Parts  1-39  consul!  the  three  CFP  volumes  issued  as  of  Ju'v  i  "9SJ  containing 
tnose  ports 

^•The  July  '  '985  edition  of  41  CFP  Chapters  l-lOC  cor.tams  o  note  only 
lor  Chapters  !  to  49  inclusive  For  the  full  lex!  o!  procurement  regulations 
in  Chapters  1  to  49  consult  the  eleven  CFP  volumes  'ssued  as  o'  jutv  1 
1984  containing  those  chaptefs 

"No  amendments  to  this  volume  A'ere  promulgated  during  the  pe'ioo  jonuory 
I  2000  through  January  '  200'  The  CFP  volume  issued  as  oi  January  1 
2000  should  be  retained 

^No  amendments  to  this  volume  ^ere  promjlgo'ea  during  'ne  penod  April 
'  2000  through  April  '  200'  ^he  C^P  volume  issued  as  o'  Apn^  '  2'30C-  snou-a 
be  retained 

'No  amendments  to  this  volume  were  P'omulgoted  during  the  oe"oa  ju', 
1  200C  through  Ju'v  '  2001  ''he  CFP  volume  issued  os  o!  Ju'v  ■  200C'  should 
be  retdined 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  2001-28  of  September  22    2001 

Waiver  of  Nuclear-Related   Sanctions  on   India   and   Pakistan 


}U   1),,,     111    j-i-ji 
[  lifcj   in   1  -II]    H  4".  .an] 
Hilling  ( ixli'  ^'llt-lO-M 


Memorandum  lor  the  Secretary  of  Slate 

Pursuant  to  section  9001  (hi  o!  tlic  I)H;)art:'.('.'!t 
Act,  2000  (Public  Law  10B--m.  !  h«>ret)\  'ii*>t,..rni!ri 
that  the  application  to  Indi.i  rind  l',;kiSt<ir,  n:  tht 
contained  in  subparagraph.s  (Hi,  iCl.  djni  il'^- 
Arms  Export  (Control  At:t  would  not  he  r..  ttu 
of  the  l.'nited  States.  P'urthHrnioif  [iiiisiunit  t,,,  .,, 
ment  of  Defense  Appro[)rirttions  .\(  t  jOfii!  :l'u 
w^aive.  with  respect  to  India  .uni  I'.iki^t.u!  •■'  th. 
the  application  of  anv  sanrtiun  r  (intairii'M  n. 
Arms  Export  Control  :\(\.  >->'(  tion  JitM 
of  1945,  and  section  H20K(f;  of  ih.f  in 
amended 

'\'ou  are  authorized  and  dire(  ted  'n  tr.i:;s!ii, 
cation  to  the  appropriate  (  oiimiittec^  uf  t! 
its  publication  in  the  Federal  Register 


I  ;   I  iidi  :  M     \;  i)ropriations 

•  '  .ii:ii  '  >-:'.\\  u  '  •})!■  (  :n:it;ress 
■   s<-.r.i  tl^;,'-.   ...uti   piuliibitions 

id  M-  iKi.  102(b)(2)  of  the 
;i,!tional  security  interests 
'(  ti.  i;  QOnifa)  of  the  Depart- 
t  ii;  \..:v,  lnfi-79),  I  hereby 
•  '\' '."-:'  r  '  dready  waived, 
M-(  ti  i;  iui  or  102  of  the 
it  t  \;  n  Import  Bank  Act 
\-i-'  .1  -     \ct  of  1961,   as 


!'  termination  and  certifi- 
igiess  and  to  arrange  for 


(^ 


THE  WHITE  HOrSE, 

Washington.  St^ptt-'mhci 
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Presidential  Documents 


Proclamation  7471  of  September  28.  2001 
National  Hispanic  Heritage  Month,  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

For   more  than   30   years,   the   United    States   has   annualh    telphratPii    'he 
rich  history  and  cuhural  traditions  of  our  Nation's  Hispanic  .^rnerKhr:  pen}  !e 
National  Hispanic  Heritage  Month  provides   us  an   opportunity   u.i   px}ir»"-s 
deep  appreciation  to  Hispanic  Americans  for  their  countles.s  contributums 
to  our  society  and  to  pay  tribute  again  to  Americas  distincti\r  di\ers!t\ 

Since  our  Nation's  founding,  Hispanic  Americans  have  plaved  an  integral 
role  in  our  country's  exceptional  story  of  success  Hispanic  Americans  served 
with  heroism  in  every  major  American  military  conflict  The  (j)ntinental 
Anny  benefited  from  the  valor  of  Bernardo  de  Galvez.  who  led  his  frequently 
outnumbered  troops  to  numerous  victories  against  the  British  Luis  Fsteves 
organized  the  first  Puerto  Rico  National  Guard  and  rose  through  the  ranks 
of  the  U.S.  Army  to  become  a  distinguished  Brigadier  General  .^nd  38 
Hispanics  have  earned  our  Nation's  highest  military  decoration,  the  Medal 
of  Honor.  The  United  States  academic  and  scientific  communities  benefited 
from  the  contributions  of  Hispanic  Americans  like  physicist  Luis  Walter 
Alvarez,  who  was  awarded  the  Nobel  Prize  in  Physics  in  1986  Business 
leaders  like  Roberto  Goizueta  have  had  a  positive  effect  on  our  Nation  s 
economy;  and  many  Hispanics  have  greatly  influenced  America  s  artistic, 
legal,  and  political  communities. 

Today,  Hispanic  culture  continues  to  shape  the  American  experience  More 
than  30  million  Americans,  about  1  in  8  people  in  the  United  States  claim 
Hispanic  origin.  They  contribute  to  every  walk  of  contemporary  ,^merlcan 
life,  while  simultaneously  preserving  the  unique  customs  and  traditions 
of  their  ancestors.  All  Americans,  regardless  of  national  origin,  celebrate 
the  vibrant  Hispanic  American  spirit  that  influences  our  Nation  s  an  music, 
food,  and  faiths.  We  also  celebrate  the  practices  of  commitment  to  family, 
love  of  country,  and  respect  for  others,  virtues  that  transcend  ethnic  it v, 
reflect  the  American  spirit,  and  are  nobly  exemplified  in  the  Hispanu  .Amer- 
ican community. 

The  strong  ties  that  Hispanic  Americans  maintain  with  their  ancestral  home- 
land remind  us  that  the  United  States  must  pursue  robust  relation.'-  with 
its  trading  partners  in  Latin  America  and  the  Caribbean  The  future  of 
our  hemisphere  is  closely  tied  to  these  relationships,  and  iniprov  ing  trade 
will  play  a  vital  role  in  building  important  links  with  our  Hispanic  neighhor-- 
Maintaining  open  and  free  trade  creates  job  opportunities  and  fromotes 
economic  growth,  improving  the  welfare  of  every  citizen  in  ever\  lai  i 
it  touches.  Thus,  we  will  negotiate  for  freer  markets,  which  will  riliow 
us  the  opportunity  to  obtain  better  protections  for  our  hemisphere  s  en\  iron- 
ment  and  will  promote  political  freedom  throughout  the  region 

We  have  a  great  opportimity  before  us  By  working  together  we  c  an  d(  lue\e 
a  fully  democratic  hemisphere,  bound  together  by  good  will  c  ultura!  umicr- 
standing,  and  free  trade.  The  many  contributions  of  Hispanic  .Anieru  niis 
to  our  Nation  will  help  us  reach  this  important  goal  by  helping  (  onnec  t 
our  country  with  the  Hispanic  nations  to  our  south.  This  month  we  (  eiehr.ite 
the  talents,  culture,  and  spirit  of  Hispanic  Americans,  whic  h  deepU  enni  h 
our  country  and  bless  our  people. 
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The  Congress.  l)v  Public  Law  100-402,  has  authorized  and  requested  the 
Presidptit  to  issue  annually  a  proclamation  designating  September  15  through 
October    15.    as      National    Hispanic    Heritage   Month."    I   am   proud   to   do 

so. 

NOW.  THEREFORE.  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
ot  .Xnierica.  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
tnd  laws  of  the  United  States,  do  hereby  proclaim  September  15  through 
October  1 'i  2001.  as  National  Hispanic  Heritage  Month.  I  call  upon  all 
the  people  of  the  United  States  to  observe  this  month  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth 
iia\  ut  Scfiternhei.  in  the  vear  of  our  Lord  two  thousand  one,  and  of  the 
Inclependeiu  e  ot  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


FR  Dfx    01-:4'-'. 

Filed  i;^'. --o;    8  45  -ir... 
Billing     '•(if    n4').jn;-P 


t^ 
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Proclamation  7472  of  September  28.  2001 

National   Historically   Black   Colleges   and    I  niversities   Week. 
2001 


Bv  the  President  of  the  United  States  of  .\meri(  a 


A  Proclamation 


For  more  than  a  century,  our  Ndtions  Hisforuallv  B\,u  k  {":i;;>■;>.'t•^  and  Univer- 
sitie.s  (HBClJs)  have  plaved  a  \'itdl  roie  m  pr()\  idm^;  ■.ip[inrti,::ities  for  excel- 
lence in  higher  education  tn  millions  ni  .-Xfrican  .Xnieru  ,m  vVnitMits. 

Throughout   their  history,   thesp   institutions   nf   Inghi^r   icirninE  p('rsp\-prpd 
in  the  face  of  many  obstacles,  offering  universitx   lU'tzrfp^  tn  Mm  .iii  ,\!!i*:! 
cans  at  a  time  when  most  schools  rehised   thpni   adniisMdi,     Sdin^  ist   '^>ir 
HBCUs  began  when  society  was  deeply  segregated,  and  soriif  wc'rc  fuuriOfii 
when  the  Nation  still  permitted  the  scourge  of  sla\er\     Flit'  (,i\ii  \\,i;  frasi; 
cated  slavery  in  America;  and  the  I'nited  .States  .Sufireiiif  (.(Hiri   t'::i!('ii   tt;r 
racial  segregation  of  our  schools  Notwithstanding  the  renmvrti  of  !h»'>»'  [ii^hts 
from  the  American  scene.  HBCUs  have  remained  (  oniniitted   l<i   ;irii\  uiir-.c 
African    American    students    with    extraordinary    educational    opjinrtuintic- 
The  HBCUs'  consistent  tradition  of  offering  high-(Uialit\ .  ai  .kUmji!,'    pru^r.inis 
has  enabled  their  students  and  graduates  to  prosper 

The  success  of  our  HBCUs  should  f>e  a  source  of  gre.it  pride  fdi  ,ill  .\:rier,i  ,i:.s. 
Almost  300,000  African  Americans  i  urrently  are  enrolleti  n.  HIU  I  ^  .iiid 
among  their  graduates  are  Members  of  (^(Ingres'-,  hundred'-  nt  »Me(  te,;  litfu  i,iis. 
military  officers,  physicians,  teachers,  attorneys,  iiidgev  ,i;n[i.i^-„,;(itv  ,ind 
business  executives. 

Committed  to  excellence  as  well  as  to  opjiortunitx  rm;  HH( 
determination  and  spirit  that  are  essential  to  arhie\int;  ni\  A 
goal  of  educational  success  at  every  level  .Ml  .\nien(  an<-  shnuiii 
tunities  to  pursue  the  American  dream  Historn  ali\  Hlac  k 
Universities  play  an  essential  role  m  providing  ac  t  t'sv  te  t 
African  Americans,  and  I  salute  them  for  their  (ontiruiinu  ' 
serving  African  American  students 

NOW,  THEREFORE,  I.  GEORGF  VV  Bl  SH  President  n!  Uw  1  nne,l  ,st.,',e^ 
of  America,  by  virtue  of  the  authorit\  vested  m  me  [,\  t!ie  Constitution 
and  laws  of  the  United  States,  do  hereby  prrn  laini  Septeiiit»er  L'4  tlirnut;!: 
September  30,  2001,  as  National  Historically  Black  Colleges  and  '  r.^v  ers;f,t.>- 
Week,  I  call  upon  the  people  of  the  United  States,  uu  ludirit:  i^  veiniiieiit 
officials,  educators,  and  administrators,  to  observe  this  week  witti  dppntfri.i'p 
programs,  ceremonies,  and  activities,  thereby  demonstratinii  our  'ipprei  i^tinn 
of  and  support  for  these  important  educational  institutions 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  m\  hand  ttn'-  !wei:t\-eigfith 
day  of  September,  in  the  year  of  our  Lord  two  tliousaiui  oia     ,ijid  of  the 
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Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


(^ 


PK   [>..      'M-J4  —  J 
Fiifd   I'H-'ri    8:45  am] 
Biliins  tudf  J195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to44USC   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  2001-ASW-11] 

Revision  of  Ciass  E  Airspace,  Clinton, 
AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  nile  vvhich 
revises  the  Class  E  Airspace,  Clinton. 
AR. 

EFFECTIVE  DATE:  The  direct  final  nile 
published  at  66  FR  36908  is  effective 
0901  UTC,  November  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Yadouga,  Airspace  Branch. 
Air  Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5597. 

SUPPLEMENTARY  INFORMATION: 

The  FAA  published  this  direct  final 
rule  with  a  request  for  comments  in  the 
Federal  Register  on  July  16,  2001.  (66 
FR  36908).  The  FAA  uses  the  direct 
final  rulemaking  procedure  for  a 
noncontroversiaJ  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  1,  2001.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 


Issued  in  Fnri  Worth,  TX,  on  September  24. 
2001. 

Robert  N.  Stevens. 

Acting  Manager,  Atr  1  raffir  Division, 
Southviest  Rfgion 

(FR  Doc.  01-24611  Filed  10-1-01:  8:45  am) 

BILUNC  COOE  4910-13-M 

DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2001-9129;  Airspace 
DocketNo.  01-AWA-3] 

RtN2120-AA66 

Realignment  of  Federal  Airway  V-35d; 
TX 

AGENCY:  Federal  Aviation 
Administration  IF.\A).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  realigns  Federal 
Airvi'ay  358  (V-358)  Waco.  TX.  so  as  U, 
prevent  instrument  flight  rules  (IFR) 
aircraft  navigating  on  the  airwav  from 
encroaching  on  the  newly  established 
Prohibited  .\rea  49  (P^9j  Crawford. 
TX.  P-49  was  established  to  enhance 
security  and  assist  the  United  States 
Secret  Service  in  accomplishing  its 
mission  of  providing  security  for  the 
President  of  the  United  Slates 
EFFECTIVE  DATE:  0901  UTC.  November  1 
2001, 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring.  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  (202)  267-^783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  7,  the  Department  of  the 
Treasury,  United  States  Secret  Service 
requested  that  the  FAA  realign  V-358  to 
prevent  IFR  aircraft  navigating  on  the 
airway  from  encroaching  on  newly 
established  P-49.  As  currently  aligned 
V-358  passes  through  the  center  of  P- 
49  prohibited  airspace  (Airspace  Df3<;ket 
No.  01-AWA-l.  66  FR  16391) 

The  Rule 

This  amendment  to  14  CFR  part  71 
realigns  V-358  to  prevent  IFR  aircraft 
navigating  on  the  airway  from  entering 


into  newly  established  P-49.  This  action 
is  necessary  to  assist  the  United  States 
Secret  Service  in  accomplishing  its 

mission  of  prnvjdinp  sorurity  for  the 
President  of  ihi-  I  niti-fi  states.  Because 
this  action  i.^  needt- !  '  ir  the  security  of 
the  President,  1  fuid  that  notice  and 
puhlir  procedure  under  5  U.S.C.  553(b) 
are  impractirable.  Federal  airways  are 
published  iii  paragraph  6010(a)  of  FAA 
Order  7400  MI  daf-d  August  31,  2001, 
and  pffectui'  Stpi.mber  16  ?nm   which 
IS  intorpnratcd  li\  reference  m  ",4  i  .FR 
71  1   The  F'liir  li  .urway  listed  in  this 
dncument  will  ill-  [luhiished 
Mibseqij>'n'.l\  iii  tfic  Order. 

Thi^  rt'i:i.i<ition  is  limited  to  an 
es1atiii--h('(i  hi>d\'  nf  technical 
regulalmn--  fiii  win.  (:  frequent  and 
routine  anieiuinient'.  are  necessary  to 
keep  them  (ipeiatninally  current.  It, 
tfierefnre — ■  1    :s  imt  a  "significant 
regiilrtt(ir\  action  '  under  Executive 
Order  K'H66:  (2)  is  not  a  "significant 
rule    under  DOT  Regulatory  Policies 
and  Prrxedurt's   44  FR  11034:  February 
2B,  19"^),  and  ,  ii  di.cs  not  warrant 
preparation  of  a  re^uiaton,'  evaluation  as 
the  antitipaled  impact  is  so  minimal. 
Since  it  has  been  det(>rmined  that  this 
IS  a  routine  matter  that  will  only  affect 
air  traffic  procedures  and  air  na\  igation, 
it  is  certified  that  this  rule,  when 
promulgated   will  not  )i.im   ,i  Mt;nificant 
etnnomic  impact  I'li  i  ^>;h^!,i:i:i.i! 
number  of  small  entities  umier  in> 
iTitena  of  the  Re^ulntorx  1  jfxibilitv  Act. 

Environmental  Review 

The  FA.^  has  (tetermined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  ["rr.  iroiuii>'::t,)l 
Policv  Act  in  actor(ian(  I'  \\i!>i  K.\A 
Order  1050  iD.  Policies  arui  Procedures 
for  Considering  Fn\  ironnn-it.o  Impacts. 
This  airspace  a<  tion  i^  nm  •xperted  to 
cause  any  potentialh  sicnifii  -ini 
environmental  impacts,  Auii  no 
extraordmars  i  ircumstani  es  exist  that 
warrant  preparation  of  ,iii 
environmental  assessineiit 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Ini  orporatiou  b\  lel^rfnce. 
Navigation  (airj 

Adoption  of  the  .Amendment 

In  consideration  of  tin-  forej;oing,  the 
Federal  ,A\iation  .administration 
amends  14  fTR  Pan  "1  a*-  follows- 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritv;  49  ISC  108lg),  AO\o:\.  40113. 
40120;  E  O"  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Com  p..  p   389  i 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71,1  of  the  Federal  Aviation 
Administration  Order  7400, 9|,  Airspace 
Designations  and  Reporting  Points. 
dated  August  31,  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows: 


Paragraph  hOlOni 
Ainvavs 


Domestic  VOR  Federal 


V-358  IRevised) 

From  San  ,\ntonin.  TX.  via  Stonewall,  TX; 
Lampasas,  TX;  INT  Lampasas  041'  and  Waco. 
TX,  280    radials;  Warn,  Glpn  Rose.  TX; 
Millsap,  TX;  Bowie,  TX:  .\rdmorp,  Oi^:  INT 
.•\rdmore  327    and  Will  Rogers.  Ok.  1:^5 
radials;  to  Will  Rogers,  i 

***** 

Issued  m  Wdshiiigton,  LX^,  on  September 
24.  2001 

Reginald  C.  Matthews, 
Manager.  Airspai  r  and  Rules  Division. 
|FR  Doc.  01-24427  Filed  10-1-01;  8:45  am] 

BILLING  CODE  4910-13-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  239.  270.  and  274 

[Release  Nos.  33-8010:  34-44850;  IC- 
25175:  File  No.  S7-09-00]         , 

RIN  3235-AH77 

Disclosure  of  Mutual  Fund  After-Tax 
Returns;  Extension  of  Compliance 
Date 

AGENCY:  Securities  and  E.xchange 

Commission, 

ACTION:  Final  rule;  extension  of 

compliance  date. 


SUMMARY:  The  Commission  is  pxtcnding 
the  compliance  date  for  amendments  to 
rule  482  under  the  Securities  Act  of 
1933  and  rule  34b-l  under  the 
Investment  Company  Act  of  1940  which 
require  certain  funds  to  include 
standardized  after-tax  returns  in 
advertisements  and  other  sales  material, 
and  which  were  published  on  Fehruarv 
5,  2001  (66  FR9002). 
DATES:  Effective  Date:  The  effective  date 
of  the  amendments  to  Parts  230,  239, 


270  and  274  published  on  February'  5. 
2001,  remains  April  16,  2001. 

Compliance  Dates:  The  compliance 
date  for  the  amendments  to  rule  482  (17 
CFR  2  30  482)  under  the  Securities  Act 
of  1933  and  rule  34b-l  (17  CFR 
270.34b-l)  under  the  Investment 
Company  Act  of  1940  is  extended  to 
December  1 ,  2001   The  compliance  date 
for  the  amendments  to  Form  N-IA  (17 
CFR  239,1.5A  and  274  1  lA)  remains 
February  15.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Katy 
Mobedshahi.  .■Xttornev.  or  Paul  G. 
Cellupica.  Assistant  Director,  (202)  942- 
0721,  Office  of  Disclosure  Regulation. 
Divisicm  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0506 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  extending  the 
complianc:e  date  for  certain 
amendments  to  rule  482  (17  CFR 
230,482)  under  the  Securities  Act  of 
1933  and  rule  34b-l  (17  CFR  270,34b- 
1)  under  the  Investment  Company  Act 
of  1940.  which  the  Commission  adopted 
on  lanuan,-  18,  2001  CRule 
Amendments")  '  The  Rule  Amendments 
require  that  fund  advertisements  and 
sales  literature  include  standardized 
after-tax  returns  if  the  sales  material 
either  (i)  includes  after-ta.x  performance 
information;  or  (ii)  includes  any 
performance  information  together  with 
representations  that  the  fund  is 
managed  t(j  limit  taxes.  The 
Commission  had  designated  October  1, 
2001,  as  the  compliance  date  for  the 
Rule  Amendments, 

On  September  20,  2001. 
representatives  of  four  major  fund 
groups  requested  that  the  Commission 
extend  the  October  1.  2001  compliance 
date  for  the  Rule  .Amendments,-  In  their 
request,  these  fund  groups  argued  that 
an  extension  is  necessary  to  allow  funds 
and  third-party  providers  of 
performance  information  to  request  and 
obtain  clarification  from  the 
Commission  staff  on  a  number  of 
technical  issues  about  the  methodology 
for  calculating  after-tax  returns,  and  to 
program  their  systems  accordingly  The 
fund  groups  stated  that  they  only 
recently  became  aware  of  a  lack  of 


'  See  Disclosure  of  Mutual  Kund  ."ifter-Tax 
Returns,  Securities  fliCt  Release  No  7941  (jan    IH, 
2001)  (66  FR  9002)  (Feb,  5.2(K)1|, 

-  See  Letter  to  Paul  F,  Rove,  DirtTtnr,  Division  uf 
Investment  Management,  from  Krif  Roiicr,  .Sr  Vice 
President  &  General  Counsel.  Fidehtv  Management 
&  Research  Company,  on  behalf  of  Henry  H, 
Hopkins,  Chief  Legal  Counsel,  T  Rowe  Price 
.^ssociates,  Inc.;  Marguente  EH   Morrisdn,  Chief 
Legal  Officer-Mutual  Funds,  Prudential  Financial. 
and  Heidi  Stam,  Principal   The  Vanguard  Croup. 
Inc.  dated  September  20.  JUOl  (placed  in  File  No. 
S7-0<M)0), 


agreement  within  the  fund  industry,  as 
well  as  with  the  third-party  providers, 
on  several  components  of  the  after-tax 
return  calculation.  In  addition,  the  fund 
groups  argued  that  the  October  1 .  2001 
compliance  date  is  particularly 
problematic  for  fund  supermarkets, 
which  must  rely  upon  third-party 
providers  for  the  after-tax  returns  they 
publish  for  non-proprietar>'  funds. ' 
Because  the  funti  supermarkets' 
websites  are  in  most  cases  deemed  to  be 
sales  literature,  the  after-tax  numbers 
that  they  post  on  their  websites  must 
comply  with  the  after-tax  return  rule  by 
October  1.  2001. 

The  Commission  therefore  is 
extending  until  December  1,  2001,  the 
compliance  date  for  the  Rule 
Amendments.  This  extension  will  give 
funds  and  third-party  providers 
sufficient  time  to  resolve  outstanding 
technical  issues  regarding  the 
appropriate  methodology  to  be  used  in 
calculating  standardized  after-tax 
returns  and  perform  any  necessary 
systems  changes.  The  extension  will 
also  allow  third-party  providers  to 
collect  the  historical  tax  data  that  they 
need  to  compute  after-tax  retutns 
according  to  the  Commission's  rules. 

The  Commission,  for  good  cause, 
finds  that,  based  on  the  reasons  cited 
above,  notice  and  solicitation  of 
comment  regarding  the  extension  of  the 
compliance  date  for  the  Rule 
Amendments  is  impracticable, 
unnecessary',  and  contrary  to  the  public 
interest.''  The  Commission  notes  that 
the  October  1,  2001  compliance  date  is 
imminent,  and  that  a  limited  extension 
will  give  funds  and  third-party 
providers  sufficient  time  to  seek 
clarification  from  the  Commission  staff 
about  the  appropriate  methodology  to  be 
used  in  computing  after-tax  returns  and 
to  modif\'  their  systems  accordingly. 

Dated:  September  2f).  2001. 
Bv  the  Commission, 
Margaret  H.  McFarland. 

Deputy  Secretary. 

\¥R  Dot,  01-24542  Filed  10-1-01;  8:45  am] 

BILLING  CODE  801CM>1-U 


'  A  fund  supermarket  is  a  program  offered  by  a 
broker-dealer  or  other  financial  institution  through 
which  its  customers  may  purchase  and  redeem  a 
varietv  of  funds  from  different  providers 

*  See  section  553rb)(3)(B)  of  the  Administrative 
Pr(X.edure  Act  (5  U  S,C,  553(b)(3)B))  (an  agency  may 
dispense  with  prior  notice  and  comment  when  it 
finds,  for  good  cause,  that  notice  and  comment  are 
"impracticable,  unnecessary,  or  contrary  to  the 
public  interest"). 


Federal  Register/ Vol.  66.  No.  191 /Tuesday.  October  2.  2001 /Rules  and  Regulations  50103 


SECURrriES  and  exchange 

COMMISSION 

17  CFR  Part  240 

[Release  No.  34-44852;  File  No.  S7-17-00] 
RIN  3235-AH96 

Firm  Quote  and  Trade-Through 
Disclosure  Rules  for  Options 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  extension  of 
compliance  date. 


SUMMARY:  The  Securities  and  Exchange 
Commission  {"Commission")  is 
extending  the  compliance  date  for  Rule 
llAcl-7  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").  Rule 
llAcl-7  requires  a  broker-dealer  to 
disclose  to  its  customer  when  the 
customer's  order  for  listed  options  is 
executed  at  a  price  inferior  to  a  better 
published  price,  unless  the  transaction 
was  effected  on  a  market  that 
participates  in  an  intermarket  linkage 
plan  approved  by  the  Commission.  This 
rule  was  published  on  December  1.  2000 
(66  PR  75439). 

DATES:  Effective  Date:  The  effective  date 
for  Rule  nAcl-7.  published  on 
December  1.  2000  (65  PR  75439). 
remains  February  1,  2001. 

Compliance  Date:  On  March  15,  2001. 
the  Commission  extended  the 
compliance  date  for  Rule  llAcl-7 
(§240.11Acl-7)  from  April  1.  2001  to 
October  1.  2001  (66  FR  15792).  The 
Commission  now  extends  the 
compliance  date  from  October  1 .  2001  to 
April  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

lennifer  Colihan.  Special  Counsel,  at 
(202)  942-0735,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-1001. 

SUPPLEMENTARY  INFORMATION:  On 

November  17.  2000,  the  Commission 
adopted  Rule  llAcl-7  '  ("Rule")  under 
the  Exchange  Act  to  require  a  broker- 
dealer  to  disclose  to  its  customer  when 
the  customer's  order  for  listed  options  is 
executed  at  a  price  inferior  to  a  better 
published  quote  ("intermarket  trade- 
through"),  and  to  disclose  the  better 
published  quote  available  at  that  time.- 
This  disclosure  must  be  made  in  writing 
at  or  before  the  completion  of  the 
transaction,  and  may  be  provided  in 
conjunction  with  the  confirmation 
statement  routinely  sent  to  investors. 


However,  a  broker-dealer  is  not  required 
to  disclose  to  its  customer  an 
intermarket  trade-through  if  the  broker- 
dealer  effects  the  transaction  on  an 
exchange  that  participates  in  an 
approved  linkage  plan  that  includes 
provisions  reasonably  designed  to  limit 
customers'  orders  from  being  executed 
at  prices  that  trade  through  a  better 
published  price.  In  addition,  broker- 
dealers  will  not  be  required  to  provide 
the  disclosure  required  bv  the  Rule  if 
the  customer's  order  is  executed  as  j)rirt 
of  a  block  trade. 

In  the  Adopting  Release,  the 
Commission  noted  that  it  would 
consider  granting  exemptive  relief  to 
broker-dealers  from  the  disclosure 
requirements  of  the  Rule  if  the  options 
exchanges  continued  to  make 
substantial  progress  towards 
implementing  a  linkage  plan  '  On 
March  15.  2001.  the  Commission 
extended  the  compliance  date  from 
April  1.  2001  to  Oc:tober  1.  2001,  noting 
that  while  progress  had  been  made 
toward  implementing  the  linkage  plan 
approved  by  the  Commission  in  luly,-* 
the  exchanges  efforts  had  not  yet 
resulted  in  a  linkage  that  could  be 
implemented  before  the  compliance 
date  of  April  1.  2001 

The  Commission  believes  that  the 
options  exchanges  have  continued  to 
make  substantial  progress  on 
implementing  the  linkage  .Spei  ifu  alh 
on  March  23.  2001 .  the  options  markets 
.selected  The  Options  Clearing 
Corporation  ("The  OCC")  as  the  linkage 
provider.  The  OCC  has  advised  the 
Commission  that  it  expects  to  have 
finalized  the  technical  specifications  for 
the  linkage  by  early  November  2001 
Each  of  the  options  exchanges  is 
currently  evaluating  its  internal  systems 
to  determine  the  modifications, 
development,  and  testing  that  will  he 
needed  to  accommodate  the  linkage 

In  addition,  on  June  27,  2001,  the 
Commission  approved  an  amendment  to 
the  Linkage  Plan  proposed  by  the 
options  exchanges  that  satisfies  the 
minimal  requirements  of  the  Trade- 
Through  Disclosure  Rule  and,  once 
implemented,  would  except  broker- 
dealers  who  effect  transactions  on  any 
of  the  linked  markets  from  making  the 
required  disclosures  under  the  Trade- 
Through  Disclosure  Rule.''  Finally,  each 


'  17  CFR  240  11  At  1-7 

'  See  Securities  Exchangp  Art  Relfasc  No  4:?591 
(November  17.  2000).  65  FR  75439  (December  i, 
2000)  ("Adopting  Release), 


'  Sff  .Set  uriiit'^  K\(  liaiim'  .Act  ReltM>  No.  430B6 
(jiilv  28,  200*)),  hs  FK  4H()23  ( August 4, 2000) 

("LinlkaKf  HUn    I 

'■  .SVv  Sf<  urilit's  1a(  h.iiiK"    \i  I  Release  No.  44482. 
6f)  FR  15470  (IiiU  -,,  ..>(l(ll !   S|><:M:ifir.alIv.  the 
amendment  (II  Limits  p.HrlM  i[)ants  from  trading 
Ihrmigh.  luit  only  llif  cjunlrs  nl  other  linkage  plan 
panic  ipanti,  but  disci,  Ihi'  quotes  of  exchanges  that 
are  not  partiripanls  in  an  ripprovHd  linkage  plan:  (2) 


of  the  options  exchanges  has  filed 
proposed  rule  changes  4ntpnded  to 
incorporate  the  requirements  of  the 
Linkage  Plan  " 

Therefore,  the  Commission  finds  that 
good  cause  exists  at  this  time  to  extend 
the  compliance  date  for  six  months,  to 
.•\pril  1.  2002  to  allow  the  options 
exchanges  to  make  further 
ad\ancements  towards  implementing  a 
linkage  before  imposing  the  disclosure  ' 
requirements  of  the  Rule  on  broker- 
dealers. 

The  Commission  finds,  in  accordance 
with  Section  553(b)(3)(A)  of  the 
.administrative  Procedure  Act."  that 
extending  the  compliance  date  relates 
solely  to  agency  organization, 
procedure,  or  practice,  and  does  not 
relate  to  a  substantive  rule.  Accordingly, 
notice,  opportunity  for  public  comment, 
and  publication  prior  to  the  extension 
are  unnecessary. 

By  the  Commission. 

Dated:  September  26.  2001. 
Margaret  H,  McFarlar.d 
Deputy  Secretan 
|FR  Doc,  01-24575  Filed  10-1-01:  8:45  am) 

BILUNG  CODE  8010-0'   P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  122 

[T   D  01-70] 

User  Fee  Airports 

AGENCY:  IS,  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Fin.il  rule. 


SUMMARY:  This  I i  icument  amends  the 
Customs  Regulations  to  reflect  the 
establishment  of  one  additional  user  fee 
airport  and  the  cancellation  of  another 
user  fee  airport.  A  user  fee  airport  is  one 
whu  h.  while  not  qualifying  for 
designation  as  an  international  or 
landing  rights  airport,  has  been 
approved  by  the  Commissioner  of 
Customs  to  receive,  for  a  fee,  the 
services  of  a  Customs  officer  for  the 
processing  of  aircraft  entering  the 
United  States  and  their  passengers  and 
cargo. 


requires  plan  participants  to  actively  surveil  their 
markets  for  trade.s  executed  at  prit  es  inferior  to 
those  publicly  quoted  on  other  exchanges,  and  (3) 
makes  clear  that  the  failure  of  a  market  with  a  better 
quote  to  complain  within  a  spetified  pericxi  of  tune 
that  its  quote  was  traded-thmugh  may  affect 
potential  liability,  but  does  not  signif\  that  a  trade- 
through  has  not  occurred 

"Sep  File  Nos.  SR-Amex-2001-64;  SR-CBOE- 
2001-46:  SR-ISE-2001-23:  SR-PCX-2001-30:  and 
SR-PhU-2001-78. 

'5U.S.C.  553(bH3)(A). 
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EFFECTIVE  DATE:  October  2,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  Bruner,  Mission  Support.  Office 
of  Field  Operations,  (202)  927-22^0 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  122,  Customs  Regulations  (19 
CFR  part  122),  sets  forth  regulations  that 
are  applicable  to  all  international  air 
commerce  relating  to  the  entrv  and 
clearance  of  aircraft  and  the 
transportation  of  persons  and  cargo  by 
aircraft. 

Under  ^  1644a.  Title  19.  United  States 
Code  (19  use   1644a).  the  Secretary  of 
the  Treasury  is  authorized  to  designate 
places  in  the  United  States  as  ports  of 
entry  for  civil  aircraft  arriying  from  any 
place  outside  of  the  United  States,  and 
for  merchandise  carried  on  the  ain  raft 
These  airports  are  referred  to  as 
international  airports,  and  the  location 
and  name  of  each  are  listed  in  §  122. 1.3, 
Customs  Regulations  (19  CFR  122  13). 
In  accordance  with  *?  122.33.  Customs 
Regulations  (19  CFR  122.33).  the  first 
landing  of  eyerv  civil  aircraft  entering 
the  United  States  from  a  foreign  area 
must  be  at  one  of  these  international 
airports,  unless  the  aircraft  has  been 
specifically  e.xempted  from  thi'^ 
requirement  or  permission  to  land 
elsewhere  has  been  granted  C'ustoms 
officers  are  assigned  to  all  international 
airports  to  accept  entries  of 
merchandise,  collect  duties  and  enforce 
the  customs  laws  and  regulations. 

Other  than  making  an  emergency  or 
forced  landing,  if  a  civil  aircraft  desires 
to  land  at  an  airport  not  designated  by 
Customs  as  an  international  airport,  the 
pilot  mav  request  permission  to  land  at 
a  specific  airport  and.  if  granted. 
Customs  assigns  personnel  to  that 
airport  for  the  aircraft.  The  airport 
where  the  aircraft  is  permitted  to  land 
is  called  a  landing  rights  airport  ( 19  T'.FR 
122.14) 

Section  236  of  Public  Law  98-573  (the 
Trade  and  Tariff  Act  of  1984),  codified 
at  19  I'  S,C.  58b.  created  an  option  for 
civil  aircraft  desiring  to  land  at  an 
airport  other  than  an  international  or 
landing  rights  airport   A  civil  aircraft 
arriving  from  a  place  outside  of  the 
United  States  mav  ask  Ciustoms  for 
permission  to  land  at  an  airport 
designated  by  the  Secretary'  of  the 
Treasury'  as  a  user  fee  airpc^rt 

Pursuant  to  19  U  S.C.  58b,  an  airport 
mav  be  designated  as  a  user  fee  airport 
if  the  Secretary'  uf  the  Treasury' 
determines  that  the  volume  of  Customs 
business  at  the  airport  is  insufficient  to 
justify'  the  availability  of  Customs 
services  at  the  airport  and  the  governor 
of  the  state  in  which  the  airport  is 


located  approves  the  designation. 
Generally,  the  tvpe  of  airport  that  would 
seek  designation  as  a  user  fee  airport 
would  be  one  at  which  a  company,  such 
as  an  air  courier  senice,  has  a 
specialized  interest  in  regularly  landing. 

As  the  volume  of  business  anticipated 
at  this  type  of  airport  is  insufficient  to 
justify  its  designation  as  an 
international  or  landing  rights  airport. 
the  availability  of  Customs  services  is 
not  paid  for  out  of  the  Customs 
appropriations  from  the  general  treasury 
of  the  United  States  Instead,  the 
services  of  Customs  officers  are 
provided  on  a  fuUv  reimbursable  basis 
to  be  paid  for  by  the  user  fee  airport  on 
behalf  of  the  recipients  of  the  services. 

The  fees  which  are  to  be  charged  at 
user  fee  airports,  according  to  the 
statute,  shall  be  paid  by  each  person 
using  the  Customs  services  at  the  airport 
and  shall  be  in  th*;  amount  equal  to  the 
expenses  incurred  by  the  Secretary  of 
the  Treasury  in  providing  Customs 
services  which  are  rendered  to  such 
person  at  such  airport,  including  the 
salary'  and  expenses  of  those  employed 
bv  the  Secretary  of  the  Treasury'  to 
provide  the  Customs  services.  To 
implement  this  provision,  generallv.  the 
airport  seoking  the  designaticm  as  a  user 
fee  airport  of  that  airport's  authority 
agrees  to  pay  Customs  a  flat  fee  annually 
and  the  users  of  the  airport  are  to 
reimburse  that  airport/airport  authority. 
The  airport/airport  authority  agrees  to 
set  and  periodically  to  review  its 
charges  to  ensure  that  they  are  in  accord 
with  the  airport's  expenses. 

Pursuant  to  Treasury  Department 
Order  No.  165.  Revised  (Treasury- 
Decision  53564).  all  the  rights, 
privileges,  powers  and  duties  vested  in 
the  Secretary  of  the  Treasury  by  the 
Tariff  Act  of  1930.  as  amcaded,  by  the 
navigation  laws,  or  by  any  other  laws 
administered  b\'  f'ustoms.  are 
transferred  to  thf)  Commissioner  of 
Customs.  Accordingly,  the  authority 
granted  to  the  Secretary  of  the  Treasury 
to  designate  user  fee  airports  and  to 
determine  appropriate  fees  is  delegated 
to  the  Commissioner  of  Customs 

Under  this  authority.  Customs  has 
determined  that  certain  conditions  must 
be  met  before  an  airport  can  be 
designated  as  a  user  fee  airport.  At  least 
one  full-time  Ciustoms  officer  must  be 
requested,  and  the  airport  must  be 
responsible  for  providing  Customs  with 
satisfactory  office  space,  equipment  and 
supplies,  at  no  cost  to  the  Federal 
Government. 

Thirty-six  airports  are  currently  listed 
m  *!  122  15.  faistoms  Regulations,  as 
user  fee  airports  This  document  revises 
the  list  of  user  fee  airports.  It  adds 
Edinburg  International  Airport,  in 


Edinburg.  Texas,  to  this  listing  of 
designated  user  fee  airports  and 
removes  the  Arkansas  Aeroplex  at 
Blytheville.  Arkansas  from  the  list. 
These  actions  are  taken  pursuant  to  the 
airports'  request. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final 
rule,  the  provisions  of  the  Regulatory' 
Flexibility  Act  (5  U.S.C.  601  et  seq.)'do 
not  apply.  Agency  organization  matters 
such  as  this  amendment  are  exempt 
from  consideration  under  Executive 
Order  12866. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
updates  the  list  of  user  fee  airports 
designated  by  the  Commissioner  of 
Customs  in  accordance  with  19  U.S.C. 
58b  and  neither  imposes  any  additional 
burdens  on.  nor  takes  away  any  existing 
rights  or  privileges  from,  the  public, 
pursuant  to  5  U.S.C.  553  (b)(B).  notice 
and  public  procedure  are  unnecessary, 
and  for  the  same  reasons,  pursuant  to  5 
use,  553(d)(3)  a  delayed  effective  date 
is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  lanet  L,  lohnsim.  Regulations 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers.  Aircraft.  Airports. 
Customs  duties  and  inspection.  Freight. 

Amendments  to  the  Regulations 

Part  122,  Customs  Regulations  (19 
CFR  part  122)  is  amended  as  set  forth 
below. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1 .  The  authority  citation  for  part  122, 
Customs  Regulations,  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  58b,  66, 
143:1,  1436"  1448,  14,19.  1,590.  1594.  1623. 
1624.  1644,  1644a, 

§122.15    User  fee  airports. 

2.  The  listing  of  user  fee  airports  in 
section  122.15(b)  is  amended  by 
removing  "Blytheville.  Arkansas  "  from 
the  "Location"  column  and  on  the  same 
line  "Arkansas  Aeroplex"  from  the 
"Name"  column;  and  by  adding,  in 
alphabetical  order,  in  the  "Location" 
column,  "Edinburg,  Texas  '  and  by 
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adding  on  the  same  line,  in  the  "Name" 
column.  "Edinburg  International 
Airport". 

Charles  W.  Win  wood. 

Acting  Commissioner  of  Customs. 
Approved:  September  26.  2001. 
Timothy  E.  Skud, 

Acting  Depiiti  Assistant  Sftrrtanofthe 

Treasur,'. 

|[-"R  Do(  ,  01-245,34  FiU^d  li)-l-()l;  H:4".  ami 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-164] 
RIN2115-AA97 

Safety  and  Security  Zones;  Coast 
Guard  Force  Protection  for  Station 
Jonesport,  Jonesport,  Maine;  Coast 
Guard  Group  Southwest  Harbor, 
Southwest  Hart>or,  Maine;  and  Station 
Rockland,  Rocldand  Hartx>r  Maine 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  and 
security  zones  in  the  waters 
surrounding  Coast  Guard  facilities 
located  in  [onesport.  Maine:  Southwest 
Harbor.  Maine;  and  Rockland.  Maine 
These  security  and  safety  zones  are 
needed  to  safeguard  Coast  Guard 
facilities,  vessels  and  personnel  from 
potential  future  sabotage  or  other 
subversive  acts,  accidents  or  other 
causes  of  a  similar  nature.  Entry  or 
movement  within  these  zones  by  any 
vessel  of  any  description  whatsoever, 
without  the  express  authority  of  the 
Captain  of  the  Port.  Portland,  or  his 
authorized  patrol  representative,  is 
strictly  prohibited. 

EFFECTIVE  DATE:  This  section  is  effective 
from  6  p.m.  September  19,  2001  until 
March  17,  2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Portland,  Maine.  103  Commercial 
Street,  Portland,  Maine  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  Holidays, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  W.  VV.  Gough, 
Chief,  Ports  and  Waterways  Safety 
Branch,  Port  Operations  Department, 
Captain  of  the  Port,  Portland,  Maine  at 
(207) 780-3251. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  History 

Pursuant  to  5  U.S.C.  SS.'i.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  Good 
cause  exists  for  not  pubhshing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publicatinn  in 
the  Federal  Register  Due  to  tht 
catastrophic  nature  and  extent  of 
damage  realized  from  the  aircraft 
crashes  into  the  World  Trade  Center 
towers,  this  rulemaking  is  urgently 
necessary  to  protect  the  national 
security  interests  of  the  United  States 
against  future  potential  terrorist  strikes 
against  governmental  targets  .\n\  delav 
in  the  establishment  and  enforc  ement  of 
this  regulation  s  effective  date  would  be 
unnecessary-  and  contrary  to  public 
interest  and  national  serurit\  since 
immediate  action  is  needed  to  protect 
Coast  Guard  Group  Southwest  Harbor 
Base,  Southwest  Harbor.  Maine;  Coast 
Guard  Station  jonesport.  lonesport. 
Maine;  and  Coast  (iuard  Station 
Rockland,  Rockland  Harbor;  Maine's 
facilities,  vessels  and  personnel;  as  well 
as  the  public  and  maritime  rommunitv. 
from  potential  terrorist  attacks  The 
public  will  be  kept  appraised  of  the 
safety  and  sec:urity  zones  and  respective 
changes  via  Broadcast  Notice  to 
Mariners, 

Background  and  Purpose 

On  September  11,  liOOl,  ((nth  towers 
of  the  World  Trade  Center.  New  York 
Citv.  New  >'ork.  were  destroyed  as  a 
result  of  two  commercial  airliner 
crashes,  an  act  that  can  onh'  be 
explained  as  resulting  from  terrori'-t 
attacks.  This  regulation  estafilishes  ttirec 
safety  and  security  zones  m  the  wdti'is 
immediately  surrounding  the  (ioast 
Guard  facilities  in  Southwest  Harbor, 
Rockland,  and  fonesport  Maine;  (1)  All 
the  waters  off  of  Station  [omjsport. 
lonesport.  Maine,  within  a  75-vard 
radius  of  44    31'  38"  N.  Oti7'36'  58"  W; 
(2)  all  the  waters  of  Southwest  Harbor, 
Maine  off  of  Coast  Guard  Base 
Southwest  Harbor,  (a)  within  a  60-yard 
radius  of  44    16'  30"  N.  068    18'45'' W; 
and  (b)  within  a  20-vard  radius  of  44 
16'  30"  N.  068=  18'  47"  VV;  and  (3)  all 
the  waters  of  Rockland  Harbor.  Maine 
off  of  Station  Rockport  (a)  within  a  75- 
yard  radius  of  44    06'  16"  N.  069^  06' 
04"  W:  and  (b)  within  a  60-vard  radius 
of44°06'19"N,069^  06' 07"  W  The 
safety  and  security  zones  have  identical 
boundaries,  and  restrict  entr.  into  nr 
movement  within  the  waters  of 
Southwest  Harbor,  jonesport  Harbor  and 
Rockland  Harbor  The  safety  and 
security  zones  are  necessary  to  protec  t 
Coast  Guard  personnel,  facilities,  the 
public  and  the  surrounding  area  from 
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;'\ersive  acts. 
'\'iii-  irf  a  similar  nature, 
ther  than  those  approved 
:i    f  the  Port  or  his 
.!i!  representative  are 
prohibited  from  entering  into  or  moving 
within  the  zones  without  the  prior 
approval  of  the  Captain  of  the  Port.  The 
public  will  be  notified  of  the  safety  and 
security  zones  via  Broadcast  Notice  to 
Mariners. 

Regulator)  Fvaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  ;!   uiier  that  Order.  It  is  not 
significant  under  the  regulator)'  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
1  Oe  of  the  regulatory  policies  and 
!  r  'I  I  1  iM       f  DOT  is  unnecessary  for 
till  !  ai   \\  111^  reasons:  These  safety  and 
security  zones  limit  movement  within 
only  a  portion  of  Southwest  Harbor, 
Jonesport  and  Rockland  Harbors, 
allowing  vessels  to  safely  navigate 
around  the  safety  and  security  zones 
without  delay,  and  maritime  advisories 
will  be  made  to  advise  the  maritime 
community  of  the  safety  and  security 
zones. 

Small  Entities 

Under  the  Regulator\-  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  5  U,S,C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

Collet  tion  of  Information 

This  rule  t  iiut.oiT-  no  collection  of 
information  retiuireaients  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 
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Federalism  I 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
for  Federalism  under  that  order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Art 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates  An 
Unfunded  Mandate  is  a  regulation  that 
requires  a  state,  local  or  tribal 
government  or  the  private  sector  to 
incur  costs  without  the  Federal 
government's  having  first  provided  the 
funds  to  pav  those  costs.  This  rule  will 
not  impose  an  Unfunded  Mandate 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  ha\e 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertv  Rights 

Civil  lustice  Reform  I 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3fb)(2)  of  Executive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economiralK 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  mav  disproportionately  affect 
children 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Cimsultation  and  Coordination 
with  Indian  Tribal  Governments  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  i>w  nr  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  has  considered  the 
on\  ironmenlal  impact  of  this  regulation 
and  concluded  that,  under  Figure  2-1. 
paragraph  34(g)  of  C.fimmandant 
Instruction  M16475  ID,  this  rub'  is 
categorically  excluded  from  further 
environmental  documentation. 


Energy  Effects 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13211, 
.Actions  Concerning  Regulations  That 
.Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
It  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supplv,  distribution,  or  use  of 
f'neri^v  It  has  not  been  designated  by  the 
.Administrator  of  the  Office  of 
Information  and  Regulator^-  .Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211, 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safely.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
VVaterwavs. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  L.S.C.  1231,  50  U.S.C.  191, 
33  CFR  1.05- Kg).  6.04-1,  6.04-6.  160.5;  49 
CFR  1  46. 

2.  Add  temporary  §  165  TOl-164  to 
read  as  follows: 

§165.101-164    Coast  Guard  Force 
Protection  for  Coast  Guard  Group 
Southwest  Hart>or.  Maine,  Station 
Jonespon.  Maine  and  Station  Rockland, 
Maine. 

(a)  Location.  The  following  are  safety 
and  securitv  zones:  (1 )  .AH  the  waters  off 
of  .Station  lonespon.  lonesport.  Maine, 
within  a  7n-vard  r.idius  of  44    31'  38" 

N,  06736'  58"  'VV;  (2J  all  the  waters  of 
Southwest  Harbor,  Maine  off  of  Coast 
Guard  Base  Southwest  Harbor,  (i)  within 
a  60-vard  radius  of  44    16'  30"  N,  068 
18'  45"  W;  and  (ii)  within  a  20-vard 
radius  of  44    le'SO'N.  068    18'47"  VV: 
and  (3)  all  the  waters  of  Rockland 
Harbor.  Maine  off  of  Station  Rockport  (i) 
within  a  75-vard  radius  of  44'  06'  16" 
N,  069  06'  04"  W;  and  (ii)  within  a  60- 
vard  radius  of  44    06'  19"  N.  069^06' 07" 
\V 

(b)  Effective  dote.  1  his  section  is 
effective  from  6  p.m  September  19, 
2001  until  March  17.  2002 

(c)  Rfsuliitions  fl)  In  accordance  with 
the  gent'tal  regulations  in  ^t^!  165.23  and 
165.33  of  this  part,  entrv'  into  or 
movement  within  this  z(me  is 
prohibitf'd  unb'ss  previouslv  authorized 
bv  the  Ca()tain  of  the  Port  Portland. 

(2J  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 


Captain  of  the  Port  or  the  designated  on- 
scene  U.S.  Coast  Guard  patrol 
personnel,  On-scene  Coast  Guard  patrol 
persormel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels.  Emergency 
response  vessels  are  authorized  to  move 
within  the  zone,  but  must  abide  by 
restrictions  imposed  by  the  Captain  of 
the  Port. 

(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  the  safety  and  securitv 
zones  unless  previously  authorized  by 
the  Captain  of  the  Port,  Portland  or  his 
authorized  patrol  representative. 

Dated:  September  19,  200!. 
M.  P.  OMalley . 

C.pmmandfr.  I  '.S  Coast  Guard.  Captain  of 

the  Port. 

|FR  Doc.  01-24538  Filed  10-1-01:  H  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-175] 
RIN2115-AA97 

Safety  and  Security  Zones;  Naval 
Force  Protection,  Batti  Iron  Works, 
Kennebec  River,  Bath,  Maine 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  establishes 
temporary  safety  and  security  zones  in 
the  waters  of  the  Kennebec  River 
extending  out  to  400-feet  into  the 
Kennebec  River  from  the  Bath  Iron 
Works  facility,  Bath,  Maine.  This  action 
is  necessary  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts.  Entry 
into  these  safety  and  security  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  tlie  Port. 
DATES:  This  section  is  effective  from 
12:01  a.m.  September  21,  2001  to  11:59 
p.m.  December  31,  2001. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Portland,  Maine.  103  Commercial 
Street,  Portland,  Maine  between  8  a.m.. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  VV.  VV.  Gough, 
Chief,  Ports  and  Waterways  Safety 
Branch,  Port  Operations  Department, 
Captain  of  the  Port,  Portland,  Maine  at 
(207)  780-3251, 
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SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  (NPRM) 
was  not  published  for  this  regulation. 
Under  5  U.S.C  553(b){B).  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  a  NPRM  and  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  Due 
to  the  catastrophic  nature  and  extent  of 
damage  realized  from  the  aircraft 
crashes  into  the  World  Trade  Center 
towers,  this  rulemaking  is  urgently 
necessar\'  to  protect  the  national 
security  interests  of  the  United  States 
against  future  potential  terrorist  strikes 
against  governmental  targets.  Any  delay 
in  the  establishment  and  enforcement  of 
this  regulation's  effective  date  would  be 
unnecessary-  and  contrar\'  to  public 
interest  and  national  security  since 
immediate  action  is  needed  to  protect 
the  United  States  Naval  vessels  being 
built  and  repaired  at  the  Bath  facility. 
Any  delay  in  implementing  this 
regulation  would  be  contrary'  to  the 
public  interest  since  immediate  action  is 
needed  to  safeguard  the  Naval  vessels 
moored  at  the  Bath  Iron  Works,  Naval 
personnel,  the  maritime  community  and 
the  public  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Background  and  Purpose 

A  safety  zone  was  established  by  the 
Captain  of  the  Port,  Portland.  Maine,  on 
lune  15,  2001,  and  published  in  the 
Federal  Register  (66  FR  34367-34369). 
That  safety  zone  prohibited  entry  into 
all  waters  of  the  Kennebec  River  within 
a  400-foot  radius  of  Bath  Iron  Works, 
Bath,  Maine  from  7  a.m.  June  16.  2001 
through  12  p.m.  September  30.  2001.  On 
September  11.  2001.  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston.  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York.  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  Due  to  these  heightened 
security  concerns,  safety  and  security 
zones  are  prudent  for  an  additional 
period  of  time,  and  for  a  larger  area  than 
previously  covered.  The  safety  and 
security  zones  will  occur  from  12:01 
a.m.  September  21.  2001  to  11:59  p.m. 
December  31.  2001  at  Bath  Iron  Works, 
Bath,  Maine.  This  regulation  establishes 
safety  and  security  zones  having 
identical  boundaries  in  the  waters  of  the 
Keimebec  River  extending  out  to  400 


feet  from  Bath  Iron  Works  facilitv  This 
safety  and  security  zone  is  required  to 
protect  the  Naval  personnel,  facilities, 
the  public  and  the  surrounding  area 
from  sabotage,  terrorism,  subversive 
acts,  accidents,  or  other  e\pnts  of  a 
similar  nature. 

Regulatory  Evaluation 

This  temporan.'  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  unrjpr 
section  6(a)(3]  of  that  order  The  Offu c 
of  Management  and  Budget  has  ncit 
reviewed  it  under  that  Order  It  is  not 
significant  under  the  regulatory  polities 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
Februar>'  26.  1979)  The  Coast  (Juard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  reguldtor>-  policies  and 
procedures  of  DOT  is  unnecessar)  for 
the  following  reasons:  this  safety  and 
security  zone  involves  only  a  portion  of 
the  Kennebec  River,  allowing  vessels  to 
safely  navigate  around  the  safety  and 
securitv  zone  without  delav. 

Small  Entities 

Under  the  Regulatory  FlexibilitN  Ait 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  et  onomic  impact 
on  a  substantial  number  of  small 
entities,  "Small  entities"  may  in(  lude 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independenth 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

For  the  reasons  addressed  undtu  the 
Regulator}'  Evaluation  ab()\e,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq  )  Xha\ 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq] 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
have  determined  that  this  rule  does  nut 
have  sufficient  federalism  implications 
for  Federalism  under  that  order 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.Sr   1531--1,t38)  aovprns 
the  issuanf  e  of  Federal  regulations  that 
require  unfunded  mandates.  An 
Unfunded  Mandate  is  a  regulation  that 
requires  a  state  local  or  tribal 
government  or  the  private  sector  to 
incur  costs  without  the  Federal 
government  s  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  Unfunded  Mandate. 

Taking  of  Private  Property 

This  rule  Will  nut  affect  a  taking  of 
private  proppi-ty  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propertv  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risk^  Thi^  rule  is  not  an  economically 
si^nifi(  ant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children 

Indian  Tribal  (iovernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribe  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  (.oast  Guard  has  considered  the 
environmental  impact  of  this  regulation 

and  !  oni  !ude(i  <]i^*   under  Figure  2-1, 
paragraph  i4ii;.  "!  '  ■  iinnianciant 
instruction  M16475.1D,  this  rule  is 
categoncallv  excluded  from  further 
en\  ironniental  documentation. 

Energy  Effert.s 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantlv  .^ffect  Energ>'  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 


I 
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it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likeiv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  ,is  i 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways 

Regulation 

For  the  reasons  set  out  m  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows, 

Authorifv:  .33  U.S.C.  1231:  50  U.S.C.  191, 
i.i  C:FR  1  o'=i-l(g).  6.04-1.  6.04-6,  160.5;  49 

CFR  1  46 

2  Add  temporary  §  165.T01-175  to 
read  as  follows; 

§  165.T01-175    Naval  Force  Protection,  at 
Bath  Iron  Works,  Kennebec  River,  Bath. 
Maine. 

(a)  Location.  The  following  is  a  safety 
and  security  zone;  all  waters  off  nf  Bath 
Iron  Works  facility.  Bath.  Maine 
extending  400-feet  out  into  the 
Kennebec  River 

(h)  Effective  date  This  section  is 
effective  from  12;01  am  September  21. 
2001  to  11:59  p,m.  December  31,  2001 

(c)  Regulations  (1)  The  general 
regulations  contained  in  §  165. 2.<. 
<i}  165.33  and  the  regulations  specifically 
relating  to  safety  zones  and  security 
zones  in  §§  165  20  and  165  30  of  this 
part  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coa.st  Guard  Captain  of  the  Port  or  the 
designated  on  scene  personnel   I'pon 
being  hailed  by  designated  personnel 
via  siren,  radio,  flashing  light,  bullhorn 
or  other  means,  the  operator  of  the 
vessel  shall  proceed  as  directed 

(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundanes  of  the  safety  and  security 
zone  unless  previously  authorized  bv 
the  Captain  of  the  Port.  Portland  or  his 
authorized  patrol  representative 

Dated    September  21 ,  2001.    -■ 
M.P.  OMalley.  ' 

Commander.  Coast  Guard,  Captain  of  the 
Port 

IFR  Do(    l)l-?.4536  Filed  10-1-01.  8.43  ami 
aiLUNG  COOf  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CCGD08-01 -036] 
RIN2115-AA97 

Security  Zone;  DOD  Barge  Flotilla, 
Cumberland  City,  TN  to  Alexandria,  LA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
e>tabh;,hing  a  temporary  security  zone 
around  a  barge  flotilla  carrying  military 
"(juipmt'nt  on  the  waters  i;f  the 
t.umberiand  River,  the  Ohio  River,  the 
Lfjwer  Mississippi  River,  and  the  Red 
Riv^■^  The  I'nited  States  .Army  is 
shipping  iniUtarv  equipment  on  board  a 
barge  flotilla,  requiring  a  lOO-yard 
security  perimeter  commencing  in 
Cumberland  City.  TN  on  and  secunng 
upon  offloading  of  cargo  at  Alexandria. 
LA.  This  zone  is  needed  to  safeguard  the 
shipment  from  sabotage  or  other 
subversive  acts  in  light  of  recent 
terrorist  activity  in  the  I'nited  States, 
Navigation  within  this  zone  will  be 
prohibited  unless  specifically 
authorized  bv  the  Eighth  (^oast  Guard 
Distru  t  Commander's  on-scene 
representative, 

DATES:  This  rule  is  effective  from  6  p,m, 
(CDT)  September  20.  2001  until  11:59 
p  m   (CDT)  on  .September  30,  2001, 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  f:C,n08-()l-O3H  and  are  available 
for  insper;tinn  or  copying  at  Commander 
Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg,.  501  Magazine 
Street.  New  Orleans.  LA  70130,  between 
7:30  a.m.  and  4  p,m,   Monday  through 
Friday,  exf;ept  Federal  holidays, 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Karrie  C  Trebhe,  Eigh'h  Coast  Guard 
District  Manne  Safety  Division.  Hale 
Boggs  Federal  Bldg,,  501  Magazine 
Street.  New  Orleans  LA  70130.  504- 
589-6271 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation   Cnder  5  U,S,C,  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
an  NPRM  and  delaying  its  effective  date 
would  be  contrary  to  public  interest 
since  immediate  action  is  needed  to 
protect  military  assets. 


Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  security  reasons  and 
complex  planning  and  coordination 
requirements,  the  Coast  Guard  was  not 
able  to  obtain  details  of  the  event  thirty 
days  prior  to  its  occurrence. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
security  zone  with  a  1 00-yard  security 
perimeter  around  an  Army  barge  flotilla 
on  the  waters  of  the  Cumberland  River 
from  mile  108.5  to  0,0,  the  Ohio  River 
mile  923.0  to  981.0,  the  Lower 
Mississippi  River  mile  953,5  to  310.5, 
and  the  Red  River  mile  00,0  to  85,0,  The 
United  States  Army  is  shipping  military 
equipment  onboard  the  barge  flotilla 
commencing  in  Cumberland  City.  TN  at 
6  p.m.  on  September  20,  2001  and 
securing  upon  offloading  at  Alexandria. 
LA.  The  zone  will  be  in  effect  during  the 
flotillas  entire  transit  and  while  the 
flotilla  is  moored  at  Alexandria.  LA 
with  cargo  on  deck.  This  zone  is  needed 
to  safeguard  the  Army  shipment  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  The  protection  of  this  Army 
shipment  is  a  matter  of  national 
security.  Therefore,  the  Coast  Guard  has 
determined  it  is  necessary  to  prevent 
access  into  this  zone  in  order  to  ensure 
this  equipment  safely  reaches  its 
destination.  Entry'  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Eighth  Guard  District  Commander's  on- 
scene  representative.  The  on-scene 
representative  will  be  located  on  a  Coast 
Guard  vessel  accompanying  the  flotilla 
and  may  be  contacted  on  VTIF  channel 
13  or  16. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant  "  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time.  The  impacts  on  routine  navigation 
are  expected  to  be  minimal. 


Federal  Register/ Vol.  66,  No.  191 /Tuesday.  October  2,  2001/Ru1p.s  and  Regulatum';  50109 


Small  Entities 

Under  the  Regulator.'  Flexibility  Act 
(5  use.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  impact  on  small  entities  is  expected 
to  be  minimal,  as  onlv  short  delavs  to 
vessel  traffic  will  occur  when  the 
shipment  meets  other  vessels  along  its 
route. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  thev 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemakinc; 
process. 

Small  businesses  nia\'  send  comments 
lui  the  actiims  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  vou 
wish  to  comment  on  actions  bv 
employees  of  the  Coast  Guard.  (  all  1- 
8H8-REG-FAIR  (1-888-7,34-3247) 

Collection  of  Information 

This  rule  (.alls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  US  C  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  go\ernments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulators  action^   In 
particular,  the  Act  addresses  art  ions 
that  may  result  in  the  expenditure  b\  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  an\  one  year. 
Though  this  rule  will  not  result  in  sik  h 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherui.^e  have 
taking  impli(  ations  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Propert\  Ki<_:tits. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  [ustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitN .  and  reduc  e  burden. 

Protection  of  Children 

We  have  anah/ed  ilu^  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Saf(>ty  Risks,  This  rule  is  not 
an  e(  (inomiralK  signifit  ant  rule  and 
does  not  c:reate  an  environmental  risk  tu 
health  or  risk  to  safety  that  ma\ 
disproportionateh  affe(  1  i  hildreri. 

Indian  Tribal  Governments 

This  ruie  (Imps  not  ha\('  intMl 
implications  under  E\e(  iiti\  c  ( )!d<'r 
13175.  Consultation  and  (    ■ -iiin.ition 
with  Indian  Tribal  flnvernmeiits. 
bet;ause  it  does  not  liave  a  substantial 
direct  effect  on  oin'  or  more  Indian 
tribes,  cm  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  betwe<ni  the  Federal 
Ciovernment  and  Indian  tribes. 

Energy  Effect 

We  have  analyzed  this  rule  under 
Executi\e  Order  13211    .Actions 
Concerning  Regulations  That 
Significantly  .-Xffec  t  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  ac:tion  '  under  that  order  because 
it  is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  In  thi' 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  Therefore  it 
does  not  require  a  Statement  of  I  jii'rt;\ 
Effects  under  Exe<  utn  e  ( )rder  1321  l 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection    r  .    jving 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  lb5 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  tor  part  loi) 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  A  new  §  165.T08-036  is  added  to 
read  as  follows: 

§16ST0&-036     Security  Zone    Fon 
Campt>ell— DOD  Barge  Flotilla   Cumberijinci 
City,  TN  to  Alexandria.  LA 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  100  yards 
around  the  Army  barge  flotilla  while  in 
transit  on  the  Cumberland  River  from 
mile  108.5  to  0.0,  the  Ohio  River  from 
mile  923.0  to  981 .0,  the  Lower 
Mississippi  River  from  mile  953.5  to 
310.5,  and  the  Red  River  from  mile  00.0 
to  85.0.  The  security  zone  remains  in 
effect  while  the  flotilla  is  moored  in 
Alexandria,  LA  with  cargo  on  deck. 

(b)  Effective  date.  This  section  is 
effective  from  6  p.m.  September  20, 
2001  to  11:59  p.m.  on  September  30, 
2001. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  entry' 
within  100  yards  of  the  Army  flotilla  is 
prohibited  unless  authorized  by  the 
Eighth  Coast  Guard  District 
Commander's  on-scene  representative. 

(2)  No  ves.sels  may  enter  this  security' 
zone  unless  specifically  authorized  by 
the  Eighth  C^oast  Guard  District 
Commander's  on-scene  representative. 
Vessels  shall  contact  the  on-scene 
representative  on  channel  13  or  16  for 
closure  information  and  passing 
mstrii  tions.  The  Eighth  Coast  Guard 
Uistru  t  Commander  will  notify'  the 
public  of  changes  in  the  status  of  this 
zone  by  Marine  Radio  Safety  Broadcast 
on  VHF  Marine  Band  Radio,  Channel  22 
(157.1  MHz). 
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Dated:  September  20.  2001.         i 
R.f.  Casto, 

Rear  Admiral.  I '.  S  Coast  Guard. 
Commander.  Eighth  Coast  Guard  District 
[FR  Dor   0!-245.i5  Filed  10-1-01;  8:45  ami 
BtLUNG  CODE  4910-15-U 


ENVIRONME^frAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  60,  61 .  and  63 

[FRL-7071-5]  I 

Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
Delegation  of  Auttiortty  to  the  States  of 
Iowa;  Kansas;  Missouri;  Nebraslta; 
Lincoln-Lancaster  County,  Nebraslia; 
and  City  of  Omaha,  NE 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice  of  delegation  of 

authority. 

summary:  The  states  of  Iowa.  Kansas, 
Missouri.  Nebraska,  and  the  local 
agencies  of  Lincoln-Lancaster  County. 
Nebraska,  and  city  of  Omaha.  Nebraska. 
have  submitted  updated  regulations  for 
delegation  of  the  EPA  authority  for 
implementation  and  enforcement  of 
NSPS  and  NESHAPS  The  submissions 
cover  new  EPA  standards  and,  in  some 
instances,  revisions  to  standards 
previously  delegated.  EPA's  review  of 
the  pertinent  regulations  shows  that 
they  contain  adequate  and  effective 
procedures  for  the  implementation  and 
enforcement  of  these  Federal  standards 
This  action  informs  the  public  of 
delegations  to  the  above-mentioned 
agencies 

DATES:  This  rule  is  effective  on 
November  1,  2001   The  dates  of 
delegation  can  be  found  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101 

Effective  immediately,  all 
notifications,  applications,  reports,  and 
other  correspondence  required  pursuant 
to  the  newly  delegated  standards  and 
revisions  identified  in  this  notice 
should  be  submitted  to  the  Region  7 
office,  and,  with  respect  to  sources 
located  in  the  jurisdictions  identified  in 
this  notice,  to  the  following  addresses: 


Iowa  Department  of  Natural  Resources, 
Air  Quality  Bureau.  7900  Hickman 
Road.  Urhandale,  Iowa  50322. 

Kansas  Departrnt-nt  of  Health  and 
Environment.  Bureau  of  Air  and 
Radiation,  1000  SVV  Jackson,  Suite 
310.  Topeka.  Kansas  66612-1366. 

Missouri  Department  of  Natural 
Resources.  Air  Pollution  Control 
Program,  Jefferson  State  Office 
Building,  P.O.  Box  176,  Jefferson  City, 
Missouri  65102 

Nebraska  Department  of  Environmental 
Qualitv,  Air  and  Waste  Management 
Division,  P.O.  Bo.x  98922,  Statehouse 
Station.  Lincoln,  Nebraska  68509. 

Lincoln-Lancaster  County  Air  Pollution 
Control  .Agency.  Division  of 
Environmental  Health,  3140  "N" 
Street.  Lincoln.  Nebraska  68510. 

City  of  Omaha,  Public  Works 
Department.  Air  Quality  Control 
Division.  5600  South  lOth  Street, 
Omaha.  Nebraska  68510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser,  Environmental 

Protection  Agency.  Air  Planning  and 

Development  Branch.  901  North  5th 

Street,  Kansas  City.  Kansas  66101,  (913) 

551-7603 

SUPPLEMENTARY  INFORMATION:  The 

supplementary  information  is  organized 

in  the  following  order: 

What  does  this  notice  do? 

What  is  the  authority  for  delegation? 

What  does  delegation  accomplish? 

What  is  being  delegated? 

What  is  not  being  delegated? 

List  of  Delei;ation  Tables 

Table  1— NSPS.  40  t;FK  part  60 
Table  II— NESHAPS.  40  CFR  part  61 
Table  III— NESHAPS,  40  CFR  part  63 

What  Does  Thi.s  Notice  Do? 

EP.\  is  providing  notice  that  it  is 
delegating  authority  for  implementation 
and  enforcement  of  the  Federal 
standards  shown  in  the  tables  below  to 
the  state  and  local  air  agencies  in  Region 
7  This  notice  updates  the  delegation 
tables  most  recently  published  at  65  FR 
20754  (April  18,  2000) 

Section  553(b)(B)  of  the 
Administrative  Procedures  Act  (APA) 
provides  that  an  agency  may  forgo 
notice-and-comment  rulemaking  upon 
determination  of  "good  cause" 
published  with  the  rule.  EPA  considers 
these  updates  to  be  minor  changes 
which  are  not  subject  to  notice-and- 
comment  rulemaking  procedures  under 
the  APA  or  any  other  statute. 

What  Is  the  Authority  for  Delegation? 

1.  Section  111(c)(1)  of  the  Clean  Air 
Act  (CAA)  authorizes  EPA  to  delegate 
authority  to  any  state  agency  which 
submits  adequate  regulatory  procedures 


for  implementation  and  enforcement  of 
the  NSPS  program.  The  NSPS  standards 
are  codified  at  40  CFR  part  60. 

2.  Section  112(1]  of  the  CAA  and  40 
CFR  part  63.  subpart  E,  authorizes  EPA 
to  delegate  authority  to  any  state  or  local 
agency  which  submits  adequate 
regulatory'  procedures  for 
implementation  and  enforcement  of 
emission  standards  for  hazardous  air 
pollutants.  The  hazardous  air  pollutant 
standards  are  codified  at  40  CFR  parts 
61  and  63,  respectively. 

What  Does  Delegation  Accomplish? 

Delegation  confers  primary- 
responsibility  for  implementation  and 
enforcement  of  the  listed  standards  to 
the  respective  state  and  local  air 
agencies.  However,  EPA  also  retains  the 
authority  to  enforce  the  standards  if  it 
so  desires. 

What  Is  Being  Delegated? 

Tables  I.  II,  and  III  below  list  the 
delegated  standards.  The  first  date  in 
each  block  is  the  reference  date  to  the 
CFR  contained  in  the  state  rule.  In 
general,  the  state  has  adopted  the 
applicable  standard  through  this  date  as 
noted  in  the  table.  The  second  date  is 
the  most  recent  effective  date  of  the 
state  agency  rule  for  which  EPA  is 
providing  or  updating  the  delegation. 

What  Is  Not  Being  Delegated? 

1.  EPA  regulations  effective  after  the 
first  date  specified  in  each  block  have 
not  been  delegated,  and  authority  for 
implementation  of  these  regulations  is 
retained  solely  by  EPA. 

2.  In  some  cases,  the  standards 
themselves  specify  that  specific 
provisions  cannot  be  delegated.  You 
should  review  the  standard  for  this 
information. 

3.  In  some  cases,  the  agency  rules  do 
not  adopt  the  Federal  standard  in  its 
entirety.  Each  agency  rule  (available 
from  the  respective  agency)  should  be 
consulted  for  specific  information. 

4.  In  some  cases,  existing  delegation 
agreements  between  EPA  and  the 
agencies  limit  the  scope  of  the  delegated 
standards.  Copies  of  delegation 
agreements  are  available  from  the  state 
agencies,  or  from  this  office. 

5.  With  respect  to  40  CFR  part  63, 
subpart  A,  General  Provisions  (see  Table 
III),  EPA  has  determined  that  sections 
63.6(g),  63.6(h)(9),  63,7{e)(2)(ii)  and  (f), 
63.8(0.  and  63.10(f)  cannot  be  delegated. 
Additional  information  is  contained  in 
an  EPA  memorandum  titled  "Delegation 
of  40  CFR  Part  63  General  Provisions 
Authorities  to  State  and  Local  Air 
Pollution  Control  Agencies'  from  John 
Seitz,  Director.  Office  of  Air  Quality 
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Planning  and  Standards,  dated  lulv  10. 
1998. 
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List  of  Delegation  Tables 

Table  I.— Delegation  of  Authority— Part  60  NSPS— Region  7 


Sub-part 


Source  category 


A    General  Provisions 


D  I  Fossil-Fuel  Fired  Steam  Generators  for  Whicti  Construction  is  Com- 
menced After  August  17,  1971 

Electnc  Utility  Steam  Generating  Units  tor  Which  Construction  is 
Commenced  After  September  18.  1978 

Industnal-Commercial  Institutional  Steam  Generating  Units     


Da 
Db 
Dc 
E  . 
Ea 
Eb 
Ec 
F  . 
G  . 
H  . 


J  ... 

K  .. 

Ka 

Kb 
L... 
M  .. 
N 
Na 
O  .. 
P  .. 
Q  .. 
R  .. 
S  .. 
T  .. 
U    . 
V  .. 
.W  . 
X  .. 


Small  Industnal-Commercial-lnstitutional  Steam  Generating  Units 
Incinerators  

Municipal  Waste  Combustors  Constnjcted  after  December  20    1 989 

and  on  or  before  Septemtier  20  1 994 
Municipal  Waste  Combustors  for  Which  Construction  is  Commenceo 

after  September  20,  1994 
Hospitai/medtcai/infectious  Waste  Incinerators  tor  Which  Constnjc- 

tion  Commenced  after  June  20.  1996 
Portland  Cement  Plants 


Nitnc  Acid  Plants  

Sulfunc  Acid  Plants 

Asphaltic  Concrete  Plants 
Petroleum  Refinenes  


Storage  Vessels  for  Petroleum  Liquid  for  Which  Construction    Re 
construction,  or  Modification  Commenced  After  June  1 1    1973  and 
Poor  to  May  19,  1978 

Storage  Vessels  for  Petroleum  Liquid  for  Which  Construction  Re- 
construction, or  Modification  Commenced  After  May  18  1978  and 
Pnor  to  July  23,  1984 

Volatile  Organic  Liquid  Storage  Vessels  for  Which  Construction  Re 
construction,  or  Modification  Commenced  After  July  23   1984 

Secondary  Lead  Smelters  


Brass  &  Bronze  Production  Plants 


Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Com- 
menced After  June  11,1 973 

Basic  Oxygen  Process  Steelmaking  Facilities  for  Whicti  Constnjction 
is  Commenced  After  January  20,  1983 

Sewage  Treatment  Plants  

Pnmary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants  

Wet  Process  Ptiospfionc  Acid  Plants 

Superphosphoric  Acid  Plants     

Diammonium  Pfiospriate  Plants  

Triple  Superphospfiate  Plants 

Granular  Triple  Superphosptiate  Storage  Facilities  


State 

of 
Iowa 


1/24/98 

2 '2  3 '98 
1/24/98 
2/23/98 
1/24/98 
2/31/99 
V24'98 
2  23'98 
1  24  ^B 
223-98 
1  24'98 
2'2a''98 

1  24  98 

2  23/98 

1  '24  '98 

2  23 '98 

1  24 '98 

2  23'9e 
T24'98 
2  23  98 
1  '24  '98 
2'23.'98 

1  24 '98 

2  23  98 
1  24'98 
22S'98 
1  '24'98 
2 '2  3/98 

1  '24/98 

2  23.-98 

V24'98 
2  23'98 

1  24 '98 
Z'23/98 
1  '24/98 
2'2a'98 
1 '24/98 
2'23/98 
1  ■24''98 
2.'23/98 
1  '24/98 
2'23/98 
1  '24'98 
2'2a'98 
1  24 '98 
2 '23/98 
1  '24/98 
223/98 
1'24'98 
2'23'98 

1  24'98 

2  2  a' 98 
1  24/98 
2 '23/98 
1  '24/98 
2'2a'98 
1  '24'98 
2'2a'98 
1  '24 '98 
2/23'98 
1  '24/98 
2/2a'98 


State 

of 
Kansas 


07/01/98 

06  1 1  '99 
07'0V96 
06  1 1  '99 
07/01/98 
06.11/99 
07 '01/98 

06  11 '99 

07  01  98 
06. 1 1  99 
07 '01, '98 
06/11/99 
07/01/98 
06  1 1  '99 
07 '01 '98 
06  1 1  '99 
07 '01 '98 
06  •  '  '9'^ 


07  0 

06  1 

07  0 
06  1 
07 '0 
06  " 
O^'O 
06  1 
07'0 
06,1 
07'0 

oe^ 

C  "  'C 
06  1 

07 '0 
061 
07'0 
06,' 1 
07 '0 
06  1 

07'0 

06  ■ 

0''0 
061 
07 '0 
061 
0"'0 
06  1 
07-0 
061 
07 '0 
061 
n7'0 
06  1 
07'C 
06  1 
07'0 
06  1 
07 '0 
061 
07 '0 
06  1 
061 
07 'C 


'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 

'98 

'99 

'96 
'99 
'98 
•99 
'98 
'99 
'98 
'99 
'98 
'99 
■98 
■99 
■98 
•99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'98 
'99 
'99 
'98 


State 

of 
Missouri 


12/31/99 
12/30/00 
12/31/99 
1 2/30/00 
12/31/99 
12/3(V00 
12/31/99 
12/30/00 
12'31/99 
12'30'00 
12' 31 '99 
12/30«X) 
12/31/99 
12/30/00 
12y^1/99 
12/30«)0 
12/31/99 
12/30/00 
12/31/99 
12/30AX> 
12/31/99 
12/30/00 
12/31/99 
12/30«) 
12 '3 1/99 
1230/00 
12A31/99 
12/30«)0 
12/31/99 
12/30/00 

1231/99 
1Z'30/00 

12/31/99 
12/30/00 
12/31/99 
12/30rt)0 
12/31/99 
12/30«X) 
1231 '99 
l2'30/00 
i2'31/99 
12/30AX) 
12/31/99 
12/30/00 
12)^1/99 
12/30A)0 
12^:31/99 
12  30'0C 
12  31 '99 
12  30/00 
12  3V99 
1230TO 
12  31 '99 
1 2  30'00 
12/31/99 
12/30/00 
'  p  3 1  '99 

12  30/00 
12/31/99 

l2-30'00 

12'.30'00 
12'31.'99 


State 

of 
Nebraska 


07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
09/15/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 

07/01/97 
12/15/98 

07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07A)1/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/96 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
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Sub-part 


Source  category 


Y  Coal  Preparation  Plants 


Z    .. 

AA 

AAa 

BB 

CC 

DO 

EE 

GG 

HH 

KK 

LL 

MM 

NN 

PP 

QQ 

RR 

SS 


Ferroalloy  Produclran  Facilities 


State 

of 

Iowa 


Steel  Plant  Electnc  Arc  Furnaces  Constructed  After  October  21, 

1974,  and  on  or  Before  August  17   1983 
Steel  Plant  Electric  Arc  Furnaces  &  ArgooOxygen  Decarburization 

Vessels  Constructed  After  August  7   1983 
Kraft  Pulp  Mills 


Glass  Manufacturing  Plants 

Grain  Elevators     

Surface  Coating  of  Metal  Furniture      

Stationary  Gas  Turbines 

Ume  Manufaclunng  Plants     

Lead-Acid  Battery  Manufactunng  Plants      

Metallic  Mineral  Processing  Plants  

Auto  &  Light-Duty  Truck  Surface  Coating  Operations  

PtKisphate  Rock  Plants  

Amnnonium  Sulfate  Manufacture 

Graphic  Arts  Industry   Publication  Rotogravure  Pnnting     

Pressure  Sensitive  Tape  &  Label  Surface  Coating  Operations 

Industnai  Surface  Coating  Large  Appliances     

TT     Metal  Coil  Surface  Coating   

UU  Aspbalt  Processing  &  Asptialt  Roofing  Manufacture  

W     SOCMI  Equipment  Leaks  (VOC)  

WW  Beverage  Can  Surface  Coating  Industry    

XX  Bulk  Gasoiine  Terminals      

AAA  New  Residential  Wood  Heaters  

BBB  Rubber  Tire  Manufactunng  Industry     

DDD  Polymer  Manufactunng  Industry  (VOC)  , 

FFF    Flexible  Vinyl  and  Uretfiane  Coating  and  Printing       , 

GGG  Equipment  Leaks  of  VOC  m  Petroleum  Refineries     

HHH  Synthetic  Fiber  Production  Facilities    

Ill SOCMI  AIR  Oxidation  Unit  Processes  

JJJ    Petroleum  Dry  Cleaners  „ 

KKK  VOC  Leaks  from  Onshore  f^tural  Gas  Processing  Plants  

LLL    I  Onshore  Natural  Gas  Processing   SO    Emissions     

NNN  I  VOC  Emissions  from  SOCMI  Distillation  Operations  

OOO  Nonmetallic  Mineral  Processing  Plants  


11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23*^ 

11/24/98 

12/23«8 

11/24/98 

12/23/98 

08/31/93 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

11/24/98 

12/23/98 

1V24/98 

12/23/98 


State 

of 
Nebraska 


07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07,'01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99 

07/01/98 

06/11/99  I 

07/01/98  ' 

06/11/99  I 

07/01/98  I 

06/11/99 

07/01/98 

06/11/99 

07/01/98  ' 

06/11/99  j 

07/01/98 

06/11/99  t 


12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99  i 

12/30/00 

12/31/99 

12/30/00 

12/31/99  ! 

12/30/00  I 

12/31/99  I 

12/30/00  I 

12/31/99  ; 

12/30/00  ! 

12/31/99 

12/30/00 

12/31/99 

12/30/00  i 

12/31/99  ! 

12/30/00 ; 

12/31/99  I 

12'30/00  I 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99 

12/30/00 

12/31/99  I 

12/30/00  i 

12/31/99  ] 

12/30/00  I 

12/31/99  S 

12/30/00  ! 

12/31/99  ' 

12/30/00  ! 

12/31/99  I 

12/30AX) 

12/31/99 

12/30/00 

12'31/99 

12/30/00  I 

12/31/99  I 

12/30/00  j 

12/31/99  : 

12/30/00  I 

12/31/99 

12/30/00 

12/31/99  I 

12/30/00  I 

12/31/99  I 

12/30/00  I 


07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 


07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15*^ 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 


07/01/97 
12/15/98 


07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/01/97 
12/15/98 
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Table  I.— Delegation  of  Authority— Part  60  NSPS— Region  7— Continued 


Sub-part 


Source  category 


PPP  .. 
QQQ  . 
RRR  .. 
SSS  .. 

TTT  . 
UUU  . 
VVV  .. 
WWW 

aaaa 
cccc 


Wool  Fiberglass  Insulation  Manufactunng  Plants  

VOC  Emissions  from  Petroleum  Refinery  Wastewater  Systems 

I 

;  VOC  Emissions  from  SOCMI  Reactor  Processes  

i  Magnetic  Tape  Coating  Facilities  

[  Surface  Coating  of  Plastic  Parts  for  Business  Machines  

I 

j  Calciners  &  Dryers  in  Mineral  Industnes     

Polymeric  Coating  of  Supporting  Substrates  Facilities        


State 

of 
Iowa 


State 

oi 
Kansas 


State 

of 

Missouri 


New  Municipal  Solid  Waste  Landfills  Accepting  Waste  On  or  After 
May  30,  1991 

New  Small  Municipal  Waste  Combustion  Units  

New  Commercial  and  Industnal  Solid  Waste  Incineration  Umts 


11/24/98 
12/23/98 
11/24/98 
12/23/98 
11/24/98 
12/23/96 
11/24/98 
12/23/98 
1 1/24/98 
12/23/98 
11/24/98 
12/23/98 
11/24/98 
12/23/'98 
1 1  '24 '98 
122398 


07  0 

'06  ■ 


98 


■Qp 


r)6 

C  ■' 
'06 
07 


0-  ^8 
'  1  '99 
0 1  '98 


06  t  '  '99 
0^'01'98 
(36  1  1  '99 
07 '01 '98 
06  ■"  1  '99 

07'0i'9e 

06  11  '99 
0"  01  '98 
06  1  '  9Q 


12/31/99 
12/30/00 
12/31/99 
1 2  30/00 
i2'3l/99 
12  30/00 
1231/99 
12/30/00 
12  31'99 
12  30/00 
12'31/99 
12/30/00 
12/31/99 
12/30/00 
12/31/99 
12/30/00 


Table  II.— Delegation  of  Authority— Part  61  NESHAPS— Region  7 


A  . 
B  . 
c  . 

D  . 
E  . 
F  . 
J  .. 
L  . 
M 
N  . 
0. 
P  . 

Q. 
R  . 
T  . 

V  . 
W 

Y  . 
BB 
FF 


General  Provisions  

Radon    Emissions    from    Underground 

Uranium  Mines 
Beryllium  

Beryllium  Rocket  Motor  Fmng       

Mercury  

Vinyl  Chlonde  

Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene 

Benzene  Emissions  from  Coke  By- 
product Recovery  Plants 

Absestos  


10/14/97 

12'23'98 


10  14  97 

12'23.'98 

10  14'97 

12'23'98 

10  14/97 

12'23'98 

10  14/97 

12'23'98 

10  14/97 

12/23'98 

10  14'97 

1223'98 

10  14  97 

1 2'23'98 

Inorganic     Arsenic     Emissions     from  10  14/97 

Glass  Manufactunng  Plants  1223'98 

Inorganic  Arsenic  Emissions  from  Pn  10  14/97 

mary  Copper  Smelters  1 2'23/98 

Inorganic  Arsenic  Emissions  from  Ar-  10  14/97 

seme  Tnoxide  and  Metallic  Arsenic  i2'23/98 

Production  Facilities 

Radon  Emissions  from  Department  of     

Energy  Facilities 

Radon  Emissions  from      

Phosphogypsum  Stacks 

Radon  Emissions  from  the  Disposal  of      

Uranium  Mill  Tailings 
Equipment    Leaks    (Fugitive    Emission  10  14'97 

Sources)  12'23/98 

Radon  Emissions  from  Operating  Mill  I  

Tailings 

Benzene     Emissions     from     Benzene  10  14/97 

Storage  Vessels  1 2/23/98 

Benzene     Emissions     from     Benzene  10' 14/97 

Transfer  Operations  1 2'23'98 

Benzene  Waste  Operations  |         10/14/97 

12'23/98 


State 

of 

Missoun 


State 

of 

Nebraska 


Lincoln -Lan- 
caster 
County 


State 

of 

Nebraska 


07/01/97 
12/15/98 
07/01/97 
12/15/98 


07/01/97 
12/15/98 
07/01/97 
12/15/98 
07/28/92 
12/15/98 
07/01/97 
l2'15/98 
07/01/96 
12/15/98 


City 

Of 

Omaha 


0^0 

98 

12/31/99 

07/01/97 

07/01/92 

07/01/97 

06  1 

99 

12/30/00 

12/15/98 

07/31/01 

04/04/98 

07  0 

98 
99 

061 

07  0 

98 

12  31  99 

07/01/97 

07/01/92 

07/01/97 

061 

99 

12  30  00 

l2'15/98 

07/31/01 

04/04/98 

07  0 

98 

12  31  99 

07 '01 '97 

07/01/92 

07/01/97 

06  ' 

99 

12'30'00 

12  ie>'98 

07/31/01 

04/04/98 

07  0 

98 

12  31  99 

07  01  97 

07/01/92 

07/01/97 

06  ' 

'99 

12  30'00 

12  15  98 

07/31/01 

04/04/98 

07  0 

'98 

12  31 '99 

0:^01  '9:- 

07/01/92 

07/01/97 

06  1 

99 

12 '30 '00 

1 2  1  5  98 

07/31/01 

04/04/98 

07 '0 

'98 

12  31  99 

07  01 '9" 

07/01/92 

07/01/97 

06  1 

99 

1 2  30  00 

121^-98 

07/31/01 

04/04/98 

07  0 

98 

'2  3'  99 

07/01/97 

07/01/92 

07/01/97 

06  1 

99 

12  30  90' 

1215'98 

07/31/01 

04/04/98 

07 '0 

98 

12  3V99 

07 '01 '97 

07/01/92 

07/01/97 

06  1 

99 

12  30 '00 

12  'S'98 

07/31/01 

04/04/98 

07  0 

1-98 

1 2  3 1  '99 

07/01. '9  7 

07/01/92 

07/01/97 

06  1 

1'99 

12  30  00 

12/15/98 

07/31/01 

04/04/98 

07 '0 

1  98 

12  31  '99 

07/01/97 

07/01/92 

07/01/97 

061 

1'99 

12  30 '00 

12/15/98 

07/31/01 

04/04/98 

07'0 

198 

12  31  99 

07'01'97 

07/01/92 

07/01/97 

06  1 

1  99 

12  30  00 

1215/98 

07/31/01 

04/04/98 

n^n 

1  98 
r99 

06  1 

07  0 

1  98 
1'99 

06  1 

07 '0 

1  98 
1  99 

06  1 

07  0 

1  98 

12  31  99 

07/01/97 

07/01/92 

07/01/97 

06  1 

1  99 

1 2  30^00 

12/15/98 

07/31/01 

04AM/98 

07  n 

1  98 
r99 

06  1 



07  0 

1  98 

'2  31  99 

07/01/97 

07/01/92 

07/01/97 

061 

r99 

1 2  30  00 

*2  IS '98 

07/31/01 

04/04/98 

07 '0 

1-98 

12'31'99 

0  ^  0  •  '^  ^ 

07/01/92 

07/01/97 

06/1 

1'99 

12  30 '00 

'2  -b'^^H 

07/31/01 

04/04/98 

07'0 

1  '98 

12  31 '99 

07/01/9/ 

07/01/92 

07/01/97 

06.'1 

i;99 

12  30/00 

12/15/98 

07/31/01 

04/04/98 
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Table  III.— Delegation  of  Authority— Part  63  NESHAPS— Region  7 


Subpart 


Source  category 


A  General  Provisions 


B 


State 

of 
Iowa 


Requirements   for   Control    Technology 

Determinations  for  Maior  Sources  in 
Accordance  with  Clean  Air  Act  Sec-  : 
tion  112(g)  S  iji  I 

D        Compliance    Extensions   for    Early   Re- 
ductions of  Hazardous  Air  Pollutants 

F  Organic  Hazardous  Air  Pollutants  from 

the  Synthetic  Organic  Chemical  Man- 
ufacturing Industry 

G  Organic  Hazardous  Air  Pollutants  from 

the  Synthetic  Organic  Chemical  Man- 
ufacturing Industn/  for  Process 
Vents  Storage  Vessels  Transfer 
Operations  and  Wastewater 

H  ; .  Organic    Hazardous    Air    Pollutants   tor 

Equipment  Leaks 

I  Organic    Hazardous    Air    Pollutants   for 

Certain  Processes  Subject  to  the  Ne- 
gotiated Regulation  for  Equipment 
LeaKs 

L  CoKe  Oven  Batteries     


M 
N 


Perchloroethyiene   Emissions  from  Dry 

Cleaning  Facilities 
Chromium    Emissions    from    Hard   and 

Decorative   Chromium    E'ecfoplatmg 

Anodizing  Tanks 
Ethylene  Oxide  Sterihzation  Facilities  ... 


industrial  process  Cooimg  Towers 

Gasoline  Distribution  facilities 

Pulp  and  Paper  Ncn-Combustion 

T      Halogenafed  Sciveni  Cleaning    ... 

U       Polymers  and  Res-ns  Group  I 

W       

X        

Y        

AABB 

CC     Petroleum  Refmenes    

DD    Oti-Site  Waste  Operations  .... 

EE    Magnetic  Tape  Manufartunnq 


Epoxy        Resins        and        Non-Nylon 

Polyamides  Production 
Secondary  Lead  SmeHmg    

Manne    Tank    Vessel    Loading    Oper- 
ations 
Phcsphonc  Acid/Phosphate  Fertilizers 


GG    Aerospace  Manufacturing  and  Rework 

Facilities 
HH    Oil  &  Natural  Gas  Production   


II 


Shipbuilding  and  Ship  Repair 


JJ    Wood    Furniture    Marufactunnq    Oper- 
ations 
KK    Printing  and  Publishing  industry  


LL    Pnmary  Aluminum  Production 


MM  Combustion    Sources    at    Krati     Soda 

I      and  Sulfite  Pulp  &  Paper  Mills 


State 

of 
Kansas 


State 

of 

MIssoun 


State 

of 

Nebraska 


Lincoln-Lan- 
caster 
€ounty' 


01/20/00 
03/14/01 
01/20/00 
03/14/01 


01/20/00  1 
03/14/01 
01/20/00 
03/14/01 

01/20/00 
03/14/01 


01/20/00 
03;  14/01 
01/20/00 
03/14/01 


01/20/00 
03/14/01 

0T'20OO 
03,14,01 
01/20/OC 
03/14/01 

01/20^00 

03/14,01 

01/20/00 

03/14/01 

01/20/00 

03/14/01 

01/20/00 

03/14,01 

0120,00 

03,14,01 

01/20  00 

03/14/01 

01/20/00 

03/14/01 

01 '20/00 

03-14,01 

01/20/00 

03/14/01 

01  20/00 

03/14/01 

01/20/00 

03/14/01 

01/20/00 

03,14,'01 

01  20/00 

03/14/01 

01/20/00 

03/14/01 

01/20/00 

03/14/01 

01  20/00 

03-1401 

01  20/00 

03/14/01 

01 '20/00 

03  14,01 

0120/00 

03, 1 4/01 


07/01/98 

06/11, '99 
07,'01/98 
06/11/99 


07/01/98 
06/11/99 

07,'01  98 
06/1  V  99 

07,01/98 
06/11  99 


07/01/98 
06/11/99 
07/01/98 
06/11/99 


07 '01 '98 
06/11  99 
07  01  98 
06,1199 
07,01/98 

06  11  99 

07  01 '98 

06  1 1  '99 

07  01/98 
06/ 1 1  '99 
07  01  98 
06, 1 1  /99 
07' 01, '98 
06, 1 1  99 
07.01  98 
06, 11  99 
0701  98 
06/11  99 
07  01 '98 
06/ 11 '99 
07,01/98 
06/ 1 1  /99 
07  01  98 
06/ 1 1  /99 


07,0  T'98 

06/11/99 
07  01,98 
06/11,99 
07  01 '98 
06, 1 1  '99 
07,01/98 
06/11/99 


07 '01 '98 
06, 1 1  ,'99 
07'01/98 
06/ 1 1  99 
0701/98 
06/11/99 
07,'01'98 
06/11/99 


12/31/99 
12/30,'00 
12,/31/99 
12./30/00 


12/31/99 
1  Z'30/00 
12'31/99 
12.30/00 

12. 31 '99 
12,30/00 


12/31-99 
ia'30/00 
12/3T/99 
ia'30'00 


12/31/99 
12/30/00 
12/31  ,'99 
12/30/00 
12/31/99 
12  30/00 

12,31 '99 
12/30/00 
12/31/99 
12/30  00 
12/31/99 
12/30/00 
12/31/99 
1 2/30/00 
12/31/99 
12./ 30/00 
12'31/99 
12/30/00 
12'3V99 
12/30/00 
12.31,-99 
12/30/00 
12/31/99 
12/30/00 
12/31, '99 
12/30/00 
12/31/99 
12/30/00 
1Z'31/99 
12/30/00 
12/31/99 
12/30/00 
12/31/99 
12/30/00 
12/31/99 
12/30/00 
12/31/99 
12/30/00 
12/31/99 
12'30/00 
12-'31/99 
12/30/00 
12/31/99 
12/30/00 


07/01/99 

08/22/00 

12/27/96 

'12/15/98 


12/29/92 
12/15/98 
07''01/99 
08/22/00 

07  01/99 
08/22/00 


07/01/99 
08/22/00 
0701/99 
08/22/00 


07'01/99 
08/22'00 
07/01/99 
08/22/00 

07/01 /'99 
08/22/00 
07,'01/99 
08/22/00 
07/01, '99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22'00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 
07,'01/99 
08/22'00 


07/'01/99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 


07/01/99 
08/22/00 
07/01/99 
08/22/00 
07/01/99 
08/22/00 


07/01/00 
07/31/01 


11/21/94 
07'3l/'01 
07,'01/00 
07'31'01 

07/01  00 
07,/31/01 


07/01/00 

07/31 '01 
07/01, '00 
07/31/01 


07'01''00 
07/31/01 
07/01/00 
07/31/01 

07/01/00 
0731/01 
07,/01/00 
07,'31,'01 
07/01/00 
07/31  ,'01 
07/01/00 
07,'31/01 
07/01  00 
07/31 '01 
07,''01/00 
07/'3T/01 
07/'01/00 
07,'31/01 
07/01/00 
07/3 1'OI 


07/01/00 
07,'31/01 
07/01,/97 
07/31/01 
07/01/00 
07,'31/01 
07/01/00 
07/31/01 
07/01/00 
07,'31/01 
07/01/00 
07/31 /'Ol 


07/01/00 
07'31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 


City 

of 

Omafia 


07/01/97 

04/01 /^B 

12'27/'96 

•04/01/98 


12/29/92 
04/01/98 


07/01/97 
04,'01/98 
07,01/97 
04  .'01 '98 


07/01/97 
04/01/98 
07/01,/98 
04/01/98 


07/01/97 
04/01/98 
07/01/97 
04/01/98 
07/01/97 
04 '01/98 
07/01/97 
04/01 '98 


07/01/97 
04/01/98 


07/01, '97 
04/1/98 


07/01/97 
04/1/98 

07/01/97 
04/1/98 

07/01/97 
04/1/98 
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Table  III.— Delegation  of  Authority— Part  63  NESHAPS— Region  7— Continued 

Subpart 

Source  category 

State 

of 
Iowa 

State 

of 
Kansas 

Stale 

ot 

Missoun 

State 

01 

Nebraska 

Lincoln-Lan- 
caster 
County 

City 

of 

Omaha 

00  

Tanks — Level  1  

07'01-98 

06  1 1  '99 
07/01 '98 
06'11'99 
07'0r98 
06. 1 1  '99 

07  01. '98 
06  1 1  99 

12  31  99 
1 2  30  00 
12  31 '99 
1  2  30  00 
12  31  '99 
12'30'OC 
12  31  '99 
12  30  00 
1231/99 
12/30A)0 

12/31/99 

12  30/00 
12  31  99 

^2  30  00 
12  31  '99 
1 2  30  00 
12  31  99 
12  30  00 
12  31 '99 
12  30/00 
12  31  '99 
12  30  00 
i2.'31  99 
12  30  00 
12  31  99 
12  30/00 
12 '31  '99 
12  30-00 
12'31  '99 
12  30-00 
12'31'99 
•2  30  00 
12  31  '99 
12  30  00 

12  31  99 
12'30  00 
12'3i  99 
12  30  00 

12  31  '99 
1 2  30  00 

0  7  01 '99 
08  22 '00 
07 '01. '99 
0822  00 

C7.or99 

08  22  00 
C"  01  99 
08  22  00. 

07  0- '99 

08  22  00 

07/01/99 
08/22/00 

07/01/99 
08/22/00 

07-01 '99 

08  '22  00 
0~  01  '99 
08  22  00 
07 '01  '99 
08  22  O0,i 
07 '01  99 
08  22  00') 
0^  01  99 
oa'22'00 

07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/00 

07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 

07/01/00 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31  A)1 
07/01/01 
07/31/01 
07/01/00 
07/31/01 
07/01/00 
07/31/01 

07/01/97 

PP 

Containers  

Surface  Impoundments  ._. 

Individual  Dram  Systems  

Closed  Vent  Systems,  Control  Devices 
Recovery  Devices  and  Routing  to  a 
Fuel  Gas  System  or  a  Process 

Equipment     Leaks — Control     Level     i 
Standards 

Equipment     Leaks— Control     Level     2 
Standards 

Oil-Water  Separators  &  Organic-Water 
Separators 

Storage  Vessel  (Tanks) — Control  Level 
2 

Generic  MACT  

Steel  Pickling-HCL  Process    

04/1/98 
07/01/97 

GO  

04/1/98 
07/01/97 

RR  

04/1/98 
07/01/97 

SS 

01/20  00 
03  1401 

01 '20/00 
03/14/01 
01/20/00 

03  14-01 

01  20  00 
03  1401 
01  '20/00 
03  14,01 
01/20  00 
03/14-01 
01 '20/00 
03  14  01 
01  20 '00 
03/14/01 
01/20'00 
0314/01 
01  '20/00 
03/ 14 '01 
01 '20/00 
03/1 4'01 
01  20/00 
03/14  01 
03/14/01 
01/20/00 
03/14/01 
01/20/00 
03' 14/01 
or '20/00 
03/14/01 
01/20/00 
03/14/01 
01/20/'OO 
03  14 '01 
01/20  00 
03  14'01 
01/2000 
03/14  01 
01  20/00 
03. 14/01 

04/1/98 

TT 

UU  

VV 

WW  

07-01  98 
06  11  99 

07/01/97 
04/1/98 

YY 

ccc  

DDD    

Mineral  Wool  Production  

EEE    

Hazardous  Waste  Combustors      

Pharmaceutical  Production     

GGG  

0"  01 '99 
08  22  00 

0'  01  99 
08  22  CK. 

07  01  '99 

08  22  00 

07  01  99 

08  22  00 

07  01  99 

08  22  00 
07 '01  '99 
08  22  00 
O''01'99 
08'22/00 

HHH  

Natural  Gas  Transmission  and  Storage 
Flexible  Polyurethane  Foam  Production 

Polymers  and  Resins  Group  IV  

Ill    

JJJ  

07  01  98 
06  1 1  99 

07/01/97 

LLL       

Portland  Cement  Manufactunng     

Pesticide  Active  Ingredient  Production 

Wool  Fiberglass  Manutactunng     

Polymers  &  Resins  III,  Ammo  Resins' 

Phenolic  Resms 
Polyether  Polyols  Production  

Pnmary  Lead  Smelting   

Publicly  Owned  Treatment  Works   

Ferroalloys  Production    

04/01/98 

MMM   

NNN    

ooo 

ppp 

12/31/99 
12/30«)0 

12/31/99 
12/30/00 
12/31/99 
12/30/00 

12 '31  99 
12/30/00 

07,'0T99 
08  22  00 
07,'01/99 
08/22/00 

TTT     

VVV    

XXX    

07-01-99 
08/22J00 

07/01/00 
07/31/01 

CCCC  

Manutactunng  Nutntional  Yeast  

GGGG  

Solvent    Extraction    for    Vegetable   Oil 
Production 

Summary  of  This  Action 

After  a  review  of  the  submissions,  the 
Regional  Administrator  determined  that 
delegation  was  appropriate  for  the 
source  categories  with  the  conditions  set 
forth  in  the  original  NSPS  and 
NESHAPS  delegation  agreements,  and 
the  limitations  in  all  applicable 
regulations,  including  40  CFR  parts  60. 
61,  and  63. 


You  should  refer  to  the  appln  alile 
agreements  and  regulations  referenced 
above  tn  determine  specifii  prrnisinn'- 
which  are  not  delegated 

All  sources  sub)ec:t  to  the  *■ 
requirements  of  40  (-FR  parts  M).  b] 
and  63  are  also  subject  to  the  equi\  alent 
requirements  of  the  above-mentioned 
state  or  local  agencies 

EPAs  review  of  the  pertinent 
regulations  shows  that  thev  contain 


adequate  and  effective  procedures  for 

flu  ini|ilfniint.!ti(in  and  enforcement  of 
ihf'si'  !  >'(i<'r.ii  standards.  This  rule 
infnriiis  ttiM  public  of  delegations  to  the 

.h1i(i\  t'-iiieiiliiini'(i  agencies. 

What  .^n"  the  Administrati\e 
Requirfments  Assoc  laled  With  I  his 
Document? 


Under  L\e(  liti-, 
5173,S,  Octiiber  4 


drder 12866  (58  FR 
1993),  this  action  is 


I 
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not  a  "significant  regulator,-  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use'  (66  FR  28355,  Mav 
22,  2001).  Because  the  agency  has  made 
a  "good  cause"  finding  that  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  APA  or  anv 
other  statute  (see  section  I.  of  this 
document),  it  is  not  subject  to  the 
regulatorv  fle.xibilitv  provisions  of  the 
Regulator,-  Flexibility  Act  (5  U.S.C.  6(11 
et  seq).  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1945 
(UMR.\)(Public  Law  104-4).  In  addition, 
this  action  does  not  significantly  or 
uniquely  affect  small  governments  or 
impose  a  significant  intergovernmental 
mandate,  as  described  in  sections  203 
and  204  of  UMR.\.  This  rule  also  does 
not  significantly  or  uniquelv  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  Mav  10,  1998)  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FK 
19885,  April  23,  1997).  because  it  is  not 
economically  significant 

This  minor  action  does  not  involve 
technical  standards;  thus,  the 
requirements  of  section  12'd)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U  S.C. 
272  note)  do  not  apply  This  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  bv  Executive  Order  12H98 
(59  FR  7629,'Februar>-  16,  1994)   In 
issuing  this  rule,  EP.^  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7,  1996) 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 


The  Congressional  Review  Act  (5 
use.  801  et  seq).  as  added  by  the 
Small  Business  Regulatorv-  Enforcement 
Fairness  Art  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  Lj'.S  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
Stats  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  action  is  not 
a    mdjor  rule"  as  defined  by  5  U.S.C, 
H()4(2I 

List  of  Subjects 

Environmental  protection,  .^ir 
pollution  control.  Intergovernmental 

relations. 

.\ulhority:  This  notice  is  issued  under  the 
auttioritv  of  sections  101.  110.  112.  and  301 
of  the  CAA.  as  amended  (42  U.S.C.  7401. 
7410.  7412.  and  7601). 

Dated:  September  21,  2001, 
William  W.  Rice. 

Acting  Regional  Administrator,  Region  7. 
IFR  Due  01-2459^  Filed  10-1-01;  8:45  ami 

BILUNG  COOe  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[DE001 -1 001 :  FRL-7056-7] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  State  of 
Delaware;  Department  of  Natural 
Resources  and  Environmental  Control 

AGENCY:  Environmental  Protection 

Agency (EPA) 

ACTION:  Direct  final  rule. 


SUMMARY:  EP.-\  is  taking  direct  final 
action  to  apprf)ve  the  Delaware 
Department  of  Natural  Restiurces  and 
Environmental  Control's  (DNREC's) 
request  to  inipleinont  and  enforce  its 
hazardous  air  pollutant  general 
provisions  and  hazardous  air  pollutant 
emission  standards  for 
perchloroethylene  drv  cleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers  in  place  of  similar 
Federal  requirements  set  forth  in  the 
Code  of  Federal  Regulations.  This 
approval  includes  granting  authority  to 
DNREC  to  implement  and  enforce  any 
future  amendments  to  these  provisions 
and  standards  that  EPA  promulgates 
and  DNREC  adopts  unchanged  into  its 


regulations.  EPA  is  not  waiving  its 
notification  and  reporting  requirements 
under  this  approval;  therefore,  sources 
will  need  to  send  notifications  and 
reports  to  both  DNREC  and  EPA.  EPA  is 
taking  this  action  in  accordance  with 
the  Clean  Air  Act  (CAA). 
DATES:  This  direct  final  rule  will  be 
effective  December  3,  2001  unless  EPA 
receives  adverse  or  critical  comments  by 
November  1.  2001.  If  adverse  comment 
is  received.  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  3.  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris.  Chief  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia,  PA  19103-2029  and 
Robert  Taggart,  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  Division  of  Air  and  Waste 
Management,  715  Grantham  Lane.  New 
Castle.  DE  19720.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division.  U.S.  Environmental 
Protection  Agency.  Region  III.  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103;  the  Air  and  Radiation  Docket 
and  Information  Center.  U.S. 
Environmental  Protection  Agencv,  401 
M  Street.  SW.  Washington.  DC  20460; 
and  the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control, 
Division  of  Air  and  Waste  Management. 
715  Grantham  Lane,  New  Castle,  DE 
19720. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  J.  McNally,  U.S.  Environmental 
Protection  Agency,  Region  3,  1650  Arch 
Street  (3AP11),  Philadelphia,  PA  19103- 
2029,  mcnally.dianne@epa.gov 
(telephone  215-814-3297). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Environmental  Protection  Agency 
(EPA)  promulgated  the  General 
Provisions  for  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  on  March  16,  1994  (59  FR 
12430)  and  subsequently  amended  these 
regulations  on  April  22,  1994  (59  FR 
19453),  December  6,  1994  (59  FR 
62589),  January  25,  1995  (60  FR  4963), 
June  27, 1995  (60  FR  33122),  September 
1,  1 995  (60  FR  45980),  May  2 1,1 996  (61 
FR  25399),  December  17,  1996  (61  FR 
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66227),  December  10.  1997  (62  FR 
65024).  May  4.  1998  (63  FR  24444).  May 
13,  1998  (63  FR  26465),  September  21.  ' 
1998  (63  FR  50326),  October  7.  1998  (63 
FR  53996).  December  1.  1998  (63  FR 
66061).  Januarv  28.  1999  (64  FR  4300). 
February  12.  1999  (64  FR  7467).  April 
12.  1999  (64  FR  17562)  and  [une  10. 
1999(64  FR  31375), 

The  General  Provisions,  located  in  40 
CFR  part  63,  subpart  A,  codih'  general 
procedures  and  criteria  to  implement 
the  emission  standards  located  in  40 
CFR  part  63  for  sources  of  hazardous  air 
pollutants.  The  amendments  made  by 
EPA  after  September  21.  1998  were  not 
codified  into  the  luly  1,  1998  version  of 
40  CFR  part  63.  subpart  A  which 
DNREC  used  in  developing  its 
regulation  (see  section  II.  and  ill.  of  this 
rulemaking).  These  amendments 
include  the  incorporation  by  reference 
of  test  methods  and  other  material  cited 
in  the  pharmaceuticals  production 
emission  standard  (40  CFR  part  63. 
subpart  GGC).  the  flexible  polyurethane 
foam  production  emission  standard  (40 
CFR  part  63.  subpart  III),  the  phosphoric 
acid  manufacturing  and  phosphate 
fertilizers  production  plant  emission 
standards  (40  CFR  pcirt  63.  subparts  AA 
and  BB)  and  the  pulp  and  paper 
industry  emission  standard  (40  CFR  part 
63.  subpart  S).  as  well  as  information 
related  to  the  approval  of  California's 
dry-cleaner  regulation  and  the  delegation 
of  emission  standards  to  the  State  of 
Washington.  These  amendments  also 
include  changes  to  40  CFR  63.8  through 
63.10  to  allow  for  reduced  monitoring, 
notification,  recordkeeping  and 
reporting  requirements  for  owners  or 
operators  using  continuous  emission 
monitoring  systems  (CEMS). 

EPA  promulgated  the  NESHAP  for 
perchloroethvlene  dry  cleaning  facilities 
on  September  22.  1993  (58  FR  49354) 
and  subsequently  amended  this 
regulation  on  lune  3.  1996  (61  FR 
27785).  May  21.  1996  (61  FR  25397)  and 
December  14.  1999  (64  FR  69637)  This 
regulation  is  located  in  40  CFR  part  63, 
subpart  M. 

EPA  promulgated  the  NESHAP  for 
chromium  emissions  from  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks  on  )anuan 
25.  1995  (60  FR  4948)  and  subsequently 
amended  this  regulation  on  June  27. 
1995  (60  FR  33122),  June  3.  1996  (61  FR 
27785).  August  11,  1997  (62  FR  42918). 
and  December  14,  1999  (64  FR  69637). 
This  regulation  is  located  in  40  CFR  part 
63.  subpart  N. 

EPA  promulgated  the  NESHAP  for 
industrial  cooling  towers  on  September 
8,  1994  (59  FR  46339).  This  regulation 
is  located  in  40  CFR  part  63.  subpart  Q. 


Section  112(1)  of  the  CAA  and  40  f  :FR 
63.91  and  63.92  authorize  EPA  to 
approve  of  State  rules  and  programs  to 
be  implemented  and  enforced  in  plat  e 
of  certain  CAA  requirements,  including 
the  NESHAP  requirements  in  40  CP'R 
part  63.  EPA  promulgated  the  program 
approval  regulations  on  Nr)\  ember  26. 
1993  (58  FR  62262)  and  sub.sequent]y 
amended  these  regulations  on 
September  14.  2000  (65  FR  55810)  An 
approvable  State  program  must  rontaui 
among  other  criteria,  the  following 
elements: 

(a)  A  demonstration  of  the  state's 
authority  and  resources  tn  implement 
and  enforce  regulations  that  are  at  least 
as  stringent  as  the  NESH.\P 
requirements; 

(b)  A  schedule  demonstrating 
expeditious  implementation  of  the 
regulation;  and 

(c)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subjer  i  to  the 
regulation. 

On  March  6.  2000,  DNREC  requested 
EPA's  approval  of  its  hazardous  air 
pollutant  general  provisions  and 
hazardous  air  pollutant  emission 
standards  for  perchloroethN  lene  dry 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers  to  be  implemented  and 
enforced  in  place  of  40  CFR  part  6,H. 
subparts  :\.  M,  N'  and  Q.  respectivej\ 
On  September  22.  2000.  DNREC 
provided  supplemental  infnrmation  for 
its  request 

11.  DNREC's  RegulaUons 

A  Hazardous  Air  Pollutant  General 

Prnvisinns 

In  1998.  DNREC  adopted,  with 

changes,  the  provisions  of  §§63.1 
through  63.15  of  40  CFR  part  63.  subpart 
A.  dated  luly  1.  1997  The  DNRECs  rule 
was  established  as  subpart  A  in 
Regulation  N(j  38  of  the  State  (if 
Delaware's  'Regulations  Governing  the 
Ccmtrol  of  Air  Pollution    '  K(>pulation 
No.  38  is  entitled   "Emission  Standards 
for  Hazardous  Air  Pollutants  for  Source 
Categories.  "  In  1999.  DNREC  amended 
this  regulation  to  conform  to  several 
amendments  that  EPA  made  to  ti*?  6.i  1 1 
and  63.14  of  its  regulation  and  codified 
in  40  CFR  part  63.  subpart  A.  dated  !ui\ 
1,  1998.  The  DNRECs  regulation 
became  effective  on  September  1 1 .  1994 
In  summary.  DNREC  made  the  following 
changes  from  the  Federal  regulation 
(1)  Added  a  definition  for 
Department,"  meaning    the 
Department  of  Natural  Resources  and 
Environmental  Control,  as  defined  in 
Title  29,  Delaware  Code,  Chapter  80,  as 
amended  "; 


(2)  Redefined  "permitting  authority" 
to  mean  "Department  "; 

(3)  Removed  the  reference  to  the  State 
in  the  definition  of  "Administrator"; 

(4)  Replaced  the  terms 
■'Administrator."  "Administrator  or  by  a 
State  with  an  approved  permit 
program."  "Administrator  (or  a  State 
with  an  approved  permit  program)." 

Adramislrator  (or  the  State  with  an 
approved  permit  program)." 
Administrator  (or  a  State)"  and 
Administrator  (or  the  State)"  with 
"Department"  or  "Administrator  or 
Department,  "  where  appropriate; 

(5)  Replaced  references  to  the  Federal 
title  V  permit  program  and  approval 
dates  with  Delaware's  title  V  state 
operating  permit  program  under 
Regulation  30  of  the  State  of  Delaware 
"Regulations  Governing  the  Control  of 
Air  Pollution  ■  and  its  interim  approval 
date,  January  3,  1996; 

(6)  Replaced  Federal  language  with 
language  more  appropriate  for  a  State 
rule  by  inr  hiding  references  to  DNRECs 
permit  priuLiins  under  Regulation  2.  25, 
am!   Mi   r''!!;^  i\  iiir  r«'|i  fnres  to  "in  all 
Si.iti's       i!i  ttiat  b\<i\r    jud  "a  State" 
thr(Mii;iiout  the  text,  and  defining  "Act" 
as  I  he  Federal  Clean  Air  Act.  dated 
November  15,  1990; 

(7)  Modified  the  Federal  language  to 
require  that  the  owner  or  operator 
refrain  from  conducting  a  performance 
test  or  a  performance  evaluation  which 
uses  an  alternative  test  method  or 
alternative  monitoring  method, 
approved  by  the  Administrator,  until 
after  the  Department  has  approved  of 
the  site-specific  test  plan  or 
performance  evaluation  plan: 

(8)  Modified  the  Federal  language  to 
allow  an  extension  of  up  to  60  calendar 
days  after  approval  of  the  site-specific 
test  plan  or  performance  evaluation  plan 
to  conduct  the  performance  test  or 
performance  evaluation  if  the  site- 
specific  test  plan  or  performance 
evaluation  plan  is  not  approved  by  the 
I)>  J  .irtiii'  n!  within  30  days  before  the 
test  nr  '\  Ml  1. it  ion  is  scheduled  to  begin; 

(9)  Miiiiilied  the  Federal  language  to 
state  that  the  Administrator's 
determination  of  an  adequate  validation 
of  an  alternative  test  method  will  occur 
upfin  approval  of  the  use  of  the 
alternative  test  method; 

(10)  Required  copies  of  requests  for 
alternative  monitoring  methods, 
petitions  for  relative  accuracy  test 
substitutions,  petitions  for  adjustments 
to  opacity  emission  standards,  and 
proposed  test  plans  or  results  of  testing 
or  monitoring  required  for  approval  of 
alternative  nonopacity  emission 
standards  to  be  submitted  to  both  the 
Administrator  and  the  Department; 
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(11)  Modified  the  Federal  language  to 
note  that  owners  or  operators  subject  to 
this  regulation  may  also  be  required  to 
not  only  obtain  a  permit,  but  also  revise 
or  amend  such  permit; 

(12)  Removed  the  sentence 
referencing  sources  subject  to  40  CFR 
part  60  or  part  61  in  the  definition  of 
affected  source: 

(13)  Included  a  reference  to 
§§63.5(b)l3)  in  63.5(b)(4); 

(14)  Included  references  to  DNREC's 
enforcement  authority  under  7  Del  C  . 
Chapter  60,  DNfREC's  monitoring, 
recordkeeping  and  reporting  authority 
under  Regulation  17  of  the  State  of 
Delaware  "Regulations  Governing  the 
Control  of  Air  Pollutants,"  and  DNRECs 
confidentiality  authority  under  7  Del 
C.  Chapter  60  and  29  Del.  C.  .  Chapter 
100.  Section  10002(d),  where 
appropriate: 

(15)  Modified  the  Federal  language  so 
that  sources  that  intend  to  reconstruct 
an  area  source  such  that  the  source 
becomes  a  major  affected  source  must 
obtain  prior  written  approval  and  are 
subject  to  the  same  notification 
requirements  as  major  sources  intendmg 
to  reconstruct:  and 

(16)  Replaced  the  requirement  to  keep 
the  record  of  an  applicability 
determination  for  a  period  of  5  years  to 
a  period  of  the  life  of  the  source. 

As  stated  in  section  I.  of  this 
rulemaking,  D^4REC's  regulation  was 
adopted  prior  to  the  changes  that  EPA 
made  to  its  regulation  on  and  after 
September  21,  1998.  These  changes, 
therefore,  are  not  included  in  the 
Delaware  regulation.  These  changes, 
described  in  section  I.  of  this 
rulemaking,  do  not  impact  the 
stringency  of  DNREC's  regulation  and, 
thus,  do  not  alter  EPA's  decision  to 
approve  of  DNREC's  rules  (see  EPA's 
analysis  in  section  III.  of  this 
rulemaking). 

B  DNREC's  Hazardous  Air  Pollutant 
Emission  Standard  for 
Perchloroetbylene  Dry-  Cleaning 
Facilities 

In  1999,  DNREC  adopted,  with 
changes,  the  provisions  of  §§  63.320 
through  63.325  of  40  CFR  part  63. 
subpart  M.  The  DNREC's  rule  was 
established  as  subpart  M  in  Regulation 
No.  38  of  the  State  of  Delaware's 
"Regulations  Governing  the  Control  of 
Air  Pollution.  "  Regulation  No.  38  is 
entitled  "Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categones."  In  2000,  DNREC  amended 
this  regulation  to  conform  with  an 
amendment  that  EPA  made  to  §  63.320 
of  its  regulation.  The  DNREC's  amended 
regulation  became  effective  on  October 
11.  2000.  In  summary,  DNREC  made  the 


following  changes  from  the  Federal 
regulation: 

(1)  Added  a  definition  for 
"Department,"  meaning  "the 
Department  of  Natural  Resources  and 
Environmental  Control,  as  defined  in 
Title  29,  Delaware  Code,  Chapter  80.  as 
amended  '; 

(2)  Removed  the  reference  to  the  State 
in  the  definition  of    Administrator"; 

(3)  Replaced  the  terms 
"Administrator,'  "applicable  title  V 
pt^rmitting  authority.  "  and 

■  .^dminlstrator  or  delegated  State 
authority  "  with  "Department."  where 
appropriate; 

(4)  Replaced  references  to  the  Federal 
title  V  permit  program  with  Delaware's 
title  V  state  operating  permit  program 
under  Regulation  30  of  the  State  of 
Delaware    Regulations  Governing  the 
Control  of  Air  Pollution"; 

(5)  Replaced  the  Federal  regulation's 
compliance  dates  with  the  original 
effective  date  of  the  state  regulation. 
June  30,  1999; 

(61  Specified  the  date  of  the  expiration 
of  the  title  V  permit  deferral  for  area 
sources  as  December  9.  2004  and  the 
date  bv  which  these  sources  must 
submit  their  title  V  permit  appfications 
as  December  9.  2005: 

(7)  Required  copies  of  requests  for  use 
of  equivalent  emission  control 
technology  to  be  submitted  to  both  the 
.Administrator  and  the  Department; 

(8)  Removed  redundant  references  in 
the  applicability  section  of  the  rule.  40 
CFR  63  320(c);' 

(9)  Added  work  practice  (pollution 
prevention),  notification,  recordkeeping 
and  reporting  requirements  for  coin- 
operated  drv  cleaning  machines; 

(10)  Added  title  V  permitting 
requirements  for  coin-operated 
drvcleaning  machines  located  at  an 
affected  major  source; 

(11)  .Added  requirements  for  dry 
cleaning  facilities  that  have  existing  dry- 
to-dry  machines  only  or  both  existing 
dry-to-dry  machines  and  transfer 
machines  and  that  consume  less  than 
530  liters  (140  gallons)  of 
perchloroetbylene  per  year  to  repair 
leaks  within  24  hours  of  discovery: 

(12)  .Added  requirements  for  dry 
cleaning  facilities  that  have  transfer 
machines  only  and  that  consume  less 
than  760  liters  (200  gallons)  of 
perchloroetbylene  per  year  to  repair 
leaks  within  24  hours  of  discovery; 

(13)  Added  requirements  for  sources 
using  carbon  adsorbers  on  room 
enclosures  to  measure  the 
perchloroetbylene  concentration  in  the 
exhaust  at  least  weekly; 

(14)  Redefined  "diverter  valve"  to 
mean  both  a  "flow  control  device"  and 
"flow  control  devices": 


(15)  Added  requirements  for  dr\' 
cleaning  facilities  that  have  existing  dry- 
to-dry  machines  only  or  both  existing 
dry-to-dry  machines  and  transfer 
machines  to  notify  the  Department  if  the 
perchloroethylene  consumption  meets 
or  exceeds  530  liters  (140  gallons)  in 
anv  12  month  period: 

fl6)  Added  requirements  for  dry 
cleaning  facilities  that  have  transfer 
machines  only  to  notify  to  notify  the 
Department  if  the  perchloroethylene 
consumption  meets  or  exceeds  760  liters 
(200  gallons)  in  any  12  month  period; 
and 

(17)  Added  a  review  procedure  for  the 
Department  to  follow  in  the  event  that 
any  dry  cleaning  facility  exceeds  its 
annual  perchloroethylene  consumption 
rates,  as  established  in  the  applicability 
section  of  the  regulation,  potentially 
requiring  that  facility  to  adhere  to  more 
stringent  control  requirements. 

C.  DNREC's  Hazardous  Air  Pollutant 
Emission  Standards  for  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks 

In  1999,  DNREC  adopted,  with 
changes,  the  provisions  of  §§  63.340 
through  63.347  of  40  CFR  part  63, 
subpart  N,  The  DNREC's  rule  was 
established  as  subpart  N  in  Regulation 
No.  38  of  the  State  of  Delaware's 
"Regulations  Governing  the  Control  of 
Air  Pollution."  Regulation  No.  38  is 
entitled  'Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories."  In  2000.  DNREC  amended 
this  regulation  to  conform  with  an 
amendment  that  EPA  made  to  40  CFR 
63.340  of  its  regulation.  The  DNREC's 
amended  regulation  became  effective  on 
October  11.  2000.  In  summary,  DNREC 
made  the  following  changes  from  the 
Federal  regulation: 

(1)  Replaced  the  terms 
"Administrator"  and  "applicable  title  V 
permitting  authority"  with 
"Department,"  where  appropriate; 

(2j  Replaced  references  to  the  Federal 
title  V  permit  program  with  Delaware's 
title  V  state  operating  permit  program 
under  Regulation  30  of  the  State  of 
Delaware  "Regulations  Governing  the 
Control  of  Air  Pollution"  and  its  minor 
new  source  construction  and 
modification  permitting  program  under 
Regulation  2  of  the  State  of  Delaware 
"Regulations  Governing  the  Control  of 
Air  Pollution."  where  appropriate; 

(3)  Replaced  the  Federal  regulation's 
compliance  dates  with  the  original 
effective  date  of  the  state  regulation, 
September  11,  1999  and  remove 
irrelevant  or  expired  compliance  dates, 
where  appropriate; 

(4)  Specified  the  date  of  the  expiration 
of  the  title  V  permit  deferral  for  area 
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sources  as  December  9,  2004  and  the 
date  by  which  these  sources  must 
submit  their  title  V  permit  application 
as  December  9,  2005; 

(5)  Changed  the  term  "part"  in  the 
Federal  rule  to  "regulation"  when 
referring  to  subpart  A  (General 
Provisions)  of  40  CFR  part  63: 

(6)  Changed  "Table  1  to  Sec.  63.432" 
to  "Table  342-1  to  Sec.  63.342"  and 
changed  "Table  1  to  subpart  N  of  part 
63"  to  "Table  1  of  subpart  N  of 
Regulation  38"; 

(7)  Removed  references  to  operations 
in  California; 

(8)  Required  copies  of  proposed  work 
practice  standards,  alternative  air 
pollution  device  descriptions, 
notifications  of  compliance  status  and 
performance  test  results  to  be  submitted 
to  both  the  Administrator  and  the 
Department; 

(9)  Removed  irrelevant  language 
pertaining  to  compliance  extension 
requests  in  both  the  text  of  the  rule  and 
Table  342-1,  which  refers  to  applicable 
sections  of  the  General  Provisions; 

(10)  Referenced  the  test  methods  of  40 
CFR  part  63,  appendix  A.  where 
appropriate; 

fll)  Clarified  language  to  require  an 
owner  or  operator  of  an  area  source  who 
constructs  or  reconstructs  a  new  source 
to  submit  a  notification  to  the 
Department  and  for  an  owner  or 
operator  of  a  major  source  who 
constructs  or  reconstructs  a  new  source 
to  submit  an  application  for  approval  of 
construction  or  reconstruction  to  the 
Department  and,  if  appropriate,  an 
application  under  Delaware's 
Regulation  2;  and 

(12)  Added  minor  clarifying  language 
and  corrected  typographical  errors, 
where  appropriate. 

D.  DMRECs  Hazardous  Air  Pollutant 
Emission  Standards  for  Industrial 
Process  Cooling  Towers 

In  1999,  DNREC  adopted,  with 
changes,  the  provisions  of  §§  63.400 
through  63.406  of  40  CFR  part  63. 
subpart  Q.  The  DNREC's  rule  was 
established  as  subpart  Q  in  Regulation 
No.  38  of  the  State  of  Delaware's 
"Regulations  Governing  the  Control  of 
Air  Pollution."  Regulation  No.  38  is 
entitled  "Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories."  The  DNREC's  regulation 
became  effective  on  May  11,  1998.  In 
summary,  DNREC  made  the  following 
changes  from  the  Federal  regulation: 

(1)  Replaced  the  term 
"Administrator"  with  "Department" 
and  removed  references  to  "delegated 
authority,"  where  appropriate; 

(2)  Replaced  references  to  the  Federal 
title  V  permit  program  with  Delaware's 


title  V  state  operating  permit  program 
under  Regulation  30  of  the  State  of 
Delaware  "Regulations  Governing  the 
Control  of  Air  Pollution'. 

(3)  Replaced  the  Federal  regulation's 
compliance  dates  with  the  original 
effective  date  of  the  state  regulation, 
May  11.  1998:  and 

(4)  Included  references  to  DNREC's 
analysis  and  data  collection  authority 
under  Regulation  17  of  the  State  of 
Delaware  "Regulations  Governing  the 
Control  of  Air  Pollutants." 

III.  EPA's  Analysis  of  DNREC's 
Submittal  and  Regulations 

Based  upon  DNREC's  program 
approval  request  and  its  pertinent  laws 
and  regulations.  EPA  ha.s  determined 
that  such  an  approval  is  appropriate  in 
that  DNREC  has  satisfied  the  criteria  of 
40  CFR  63.91  and  63.92,  In  accordance 
with  40  CFR  63.91(d)(3)(i),  DN'REC 
submitted  a  written  finding  by  the  State 
Attorney  General  which  demonstrates 
that  the  State  has  the  necessary  legal 
authority  to  implement  and  enforce  its 
regulations,  including  the  enforcement 
authorities  which  meet  40  CFR  70,11, 
the  authority  to  request  information 
from  regulated  sources  and  the  authority 
to  inspect  sources  and  records  to 
determine  compliance  status.  In 
accordance  with  40  CFR  63.91(d)(3)(ii), 
DNREC  submitted  copies  of  its  statutes, 
regulations  and  requirements  that  grant 
DNREC  the  authority  to  implement  and 
enforce  the  regulations.  In  accordance 
with  40  CFR  63.91(d)(3)(iiiHv).  DNREC 
submitted  documentation  of  adequate 
resources  and  a  schedule  and  plan  to 
assure  expeditious  State 
implementation  and  compliance  by  all 
sources.  In  accordance  with  40  CFR 
63.92(b)(1).  DNREC  submitted  a 
demonstration  of  adequate  public  notice 
and  opportunity  to  submit  written 
comments  on  its  regulations  The 
requirements  of  40  CFR  63  92(b)(2)-(3). 
requiring  a  demonstration  of  regulations 
no  less  stringent  than  the  Federal 
regulations,  are  described  in  detail  in 
sections  III.(A)-{D),  below.  Therefore, 
the  DNREC  program  has  adequate  and 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  sources  subject  to 
the  requirements  of  40  CFR  part  63, 
subparts  A,  M,  N  and  Q.  The  DNREC 
has  the  primary  authority  and 
responsibility  to  carry  out  all  elements 
of  these  programs  for  all  sources 
covered  in  Delaware,  including  on-site 
inspections,  record  keeping  reviews. 
and  enforcement. 


A   Hazardous  An  Pnlliittn,:  i,eneral 
Provisions 

EPA  has  determincii  that  subpart  A  in 
Regulation  No.  38  of  the  State  of 
Delaware's  "Regulations  Governing  the 
(.ontrol  of  Air  Pollution"  is  more 
stringent  than  the  (reneral  Provisions  in 
40  f^FR  part  63.  subpart  A  and. 
therefore,  can  be  approved  as  equivalent 
to  the  Federal  regulation  in  accordance 
with  the  rule  sulistitution  provisions  of 
40  CFR  6,3  91  and  63  92  The  DNREC's 
regulation  incorporates  most  of  EPA's 
regulation  with  some  changes.  Most  of 
these  changes  meet  the  definition  of 
"minor  editorial,  formatting,  and  other 
nonsubstantive  changes."  as  described 
in  40  C:FR  63  92{b){3)(ix).  These 
nonsubstantive  changes  include: 

i  1 )  .adding  or  mndif\ing  the 
definitions  of    Department." 
■permitting  authority,"  "Act," 
■  Administratcir'  and  "affected  source"; 

(21  Replacing  references  to 
"Administrator    with  "Department": 

(3)  Replacing  references  to  the  title  V 
program  with  references  to  Delaware's 
Regulation  30. 

(4)  Eliminating  references  to 
applicability  of  the  regulation  m  other 
states; 

(5)  Including  references  to  Delaware's 
Regulation  2,  25   and  30  whuh  are  the 
regulations  governing  permitting  of 
sources  in  Delaware,  where  appropriate; 

(6)  Removing  the  general  references  to 
"States  "  in  the  Federal  regulation: 

(71  Providing  clarification  that  the 
application  for  approval  of  ( onstrurtion 
or  reconstruction  can  be  used  to  fulfill 
the  notification  requirements  for  all 
facilities  which  are  constructing  a  new 
major  source  or  reconstnifting  anv 
source: 

(81  Including  references  to  DNREC's 
enforcement,  monitoring  recordkeeping 
and  reporting  and  conridentialit\ 
authontv  under  the  relevant  State 
statutes  and  regulations. 

(9)  Clanhing  that  owners  or  operators 
refrain  from  conducting  a  performance 
test  or  evaluation  whi(:;h  uses  an 
alternative  test  or  monitoring  method 
until  after  the  Department  has  approred 
of  the  site-specific:  test  or  performance 
evaluation  plan. 

(10)  Modifying  the  Federal  language 
to  state  that  the  .administrator's 
determination  of  an  adequate  validation 
of  an  alternative  test  method  will  occur 
upon  approval  of  the  use  of  the 
alternative  test  method;  and 

(11)  .allowing  an  extension  of  up  to  60 
days  after  the  approval  of  a  site-specific 
test  or  performance  evaluation  plan  to 
conduct  the  performance  test  or 
evaluation  if  the  plan  is  not  approved  by 
the  Department  within  30  days  before 
the  test  IS  scheduled  to  begin. 
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None  of  these  changes  decrease  the 
stringency  of  the  regulation  when 
compared  to  the  Federal  regulation. 
These  changes  improve  the  clarity  of  the 
regulation  by  either  adding  terms  or 
references,  redefining  terms,  eliminating 
unnecessary  references  or  slightly 
modifying  procedures.  For  example,  in 
the  Federal  regulation,  a  performance 
test  or  evaluation  which  uses  an 
alternative  test  or  monitoring  method 
cannot  be  conducted  until  after  the  site- 
specific  test  or  performance  evaluation 
plan  (which  includes  the  approval  of 
the  alternative  test  method)  is  deemed 
acceptable  by  the  Administrator. 
Because  major  alternative  test  emd 
monitoring  methods  can  only  be 
approved  by  the  EPA  Administrator,  per 
40  CFR  63.91(g)(2].  DNREC.  in  its 
regulation,  separated  the  approval  of  the 
alternative  test  or  monitoring  method 
and  the  approval  of  the  site-specific  test 
or  evaluation  plan  into  two  distinct 
procedures.  Therefore,  once  the 
alternative  test  or  monitoring  method  is 
approved  by  either  EPA.  in  the  case  of 
major  alternatives,  or  the  Department,  in 
the  case  of  minor  or  intermediate 
alternatives,  the  site-specific  test  or 
performance  evaluation  plan  can  be 
subsequently  approved  by  the 
Department.  These  changes  clarify  the 
intent  of  the  regulation  but  do  not 
decrease  the  stringency 

The  DNREC  regulation  includes 
changes  from  the  Federal  regulation 
which  meet  the  definition  of 
adjustments  by  "increasing  the 
frequency  of  required  reporting,  testing. 
sampling  or  monitoring."  as  described 
in  40  CFR  63.92rb)(3)(iv).  These  changes 
include: 

(1)  Requiring  that  copies  of  requests 
for  alternative  monitoring  methods, 
petitions  for  relative  accuracy  test 
substitutions,  petitions  for  adjustments 
to  opacity  emission  standards  and 
proposed  test  plans  or  results  of  testing 
or  monitoring  required  for  approval  of 
alternative  nonopacity  emission 
standards  be  submitted  to  both  the 
Administrator  and  the  Department; 

(2)  Noting  that  owners  and  operators 
may  be  required  to  not  only  obtain  a 
permit  but  to  also  revise  or  amend  such 
permit; 

(3)  Requiring  that  the  record  of  an 
applicability  determination  be  retained 
for  the  life  of  the  source;  and 

(4)  Requiring  that  reconstructed  area 
sources  obtain  prior  written  approval 
and  be  subject  to  the  same  notification 
requirements  as  major  sources  intending 
to  reconstruct. 

These  changes  are  clearly  more 
stringent  than  the  Federal  regulation. 
The  Federal  regulation  requires  that 
copies  of  certain  requests,  petitions  and 


plans  be  submitted  only  to  EPA.  The 
DNREC's  regulation  requires  the 
submission  of  these  documents  to  both 
EPA  and  DNREC  The  Federal 
regulation  notes  that  owner  or  operators 
may  need  to  obtain  a  permit,  while 
DNREC's  regulation  notes  that  owners 
or  operators  may  need  to  obtain,  revise 
or  amend  a  permit.  The  Federal 
regulation  requires  that  a  record  of 
applicability  determination  be  retained 
for  5  vears  while  DNREC's  regulation 
requires  that  this  record  be  retained  for 
the  life  of  the  source.  The  Federal 
regulation  requires  that  major  sources 
which  reconstruct  obtain  prior  written 
approval  while  DNREC's  regulation 
requires  that  both  major  and  area 
sources  which  reconstruct  obtain  prior 
written  approval. 

As  stated  earlier,  DNREC's  regulation 
does  not  include  all  of  the  modifications 
that  EPA  made  to  its  regulation  since 
Julv  1.  1998.  These  changes,  described 
in  section  III.  of  this  rulemaking,  do  not 
impact  the  stringency  of  DNREC's 
regulation  and.  thus,  do  not  alter  EPA's 
decision  to  approve  of  DNREC's  rules. 
Most  of  these  changes  are  not  relevant 
to  this  rulemaking  because  they  involve 
the  incorporation  of  test  methods  and 
other  material  which  are  pertinent  to 
emission  standards  and  program 
approvals  which  are  not  addressed  by 
this  rulemaking  One  amendment, 
however,  allows  for  reduced 
monitoring,  notification,  recordkeeping 
and  reporting  requirements  for  owners 
or  operators  using  continuous  emission 
monitoring  systems  (CEMS).  Because 
DNREC  did  not  incorporate  this  change 
into  its  regulation,  the  DNREC 
regulation  is  clearly  more  stringent  than 
the  Federal  regulation. 

B  DNREC  s  Hazardous  Air  Pollutant 
Ernission  Standard  for 
Perchloroethylene  Dry  Cleaning 
Facilities 

EPA  has  determined  that  subpart  M  in 
Regulation  No.  38  of  the  State  of 
Delaware's  "Regulations  Governing  the 
Control  of  Air  Pollution  "  is  more 
stringent  than  the  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities  in 
40  ere  part  63,  subpart  M  and. 
therefore,  can  be  approved  as  equivalent 
to  the  Federal  regulation  in  accordance 
with  the  rule  substitution  provisions  of 
40  ere  63.91  and  63.92  The  DNREC's 
regulation  incorporates  most  of  EPA's 
regulation  with  some  changes.  Most  of 
these  changes  meet  the  definition  of 
"minor  editorial,  formatting,  and  other 
nonsubstantive  changes.  "  as  described 
in  40  ere  63.92(b)(3)(ix).  These 
nonsubstantive  changes  include: 


(1)  Adding  or  modifying  the 
definitions  of  "Department,"  "diverter 
valve"  and  "Administrator*; 

(2)  Replacing  references  to 
"Administrator."  "applicable  title  V 
permitting  authority"  and 
"Administrator  or  delegated  authority" 
with  "Department'; 

(3)  Removing  redimdant  references  in 
the  applicability  section  of  the  rule; 

(4)  Replacing  references  to  the  title  V 
program  with  references  to  Delaware's 
Regulation  30; 

(5)  Replacing  the  Federal  regulation's 
compliance  date  with  the  original 
effective  date  of  the  state  regulation; 

(6)  Specifying  the  exact  date  of  the 
title  V  permit  deferral  for  area  sources 
and  the  exact  due  date  for  permit 
applications  for  these  sources;  and 

(7)  Adding  a  review  procedure  for  the 
Department  to  follow  in  the  event  that 
any  dry  cleaning  facility  exceeds  the 
aimual  perchloroethylene  consumption 
rates  established  in  the  rule. 

None  of  these  changes  decrease  the 
stringency  of  the  regulation  when 
compared  to  the  Federal  regulation. 
These  changes  improve  the  clarity  of  the 
regulation  by  either  adding  terms  or 
references,  redefining  terms,  eliminating 
uimecessary  references  or  providing 
guidance  on  how  the  Department  may 
address  exceedances  of  the 
perchloroethylene  limits  establishea  in 
the  rule.  The  review  procedure  added  in 
DNREC's  regulation  follows  EPA's 
policy  memo,  entitled  "Guidance 
Concerning  Implementation  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Perchloroethylene  Dry 
Cleaning  Facilities,"  dated  May  20. 
1996.  The  review  procedure  allows  the 
Department  to  evaluate  the  cause  of  an 
exceedance  of  an  annual 
perchloroethylene  consumption  rate 
before  requiring  more  stringent  control 
requirements.  Because  this  review 
procedure  does  not  exempt  sources  from 
more  stringent  control  requirements  if 
an  exceedance  occurs,  but  only  outlines 
how  the  Department  may  evaluate  these 
exceedances,  this  addition  to  the 
regulation  is  no  less  stringent  than  the 
Federal  r^ulation. 

The  DNREC  regulation  includes 
changes  from  the  Federal  regulation 
which  meet  the  definition  of 
adjustments  by  "increasing  the 
frequency  of  required  reporting,  testing, 
sampling  or  monitoring,"  as  described 
in  40  ere  63.92(b)(3)(iv).  These  changes 
include: 

(1)  Requiring  that  copies  of  requests 
for  use  of  an  equivalent  emission 
control  technology  be  submitted  to  both 
the  Administrator  and  the  Department; 

(2)  Requiring  that  sources  using 
carbon  adsorbers  on  room  enclosures 
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measure  the  perchloroethylene 
concentration  in  the  exhaust  at  least 
weekly; 

(3)  Requiring  drycleaning  facilities 
that  have  only  existing  dry-to-dry 
machines  or  both  existing  drv-to-dr\' 
machines  and  transfer  machines  and 
that  consume  less  than  530  liters  of 
perchloroethylene  per  year  to  notify  the 
Department  if  the  perchloroethylene 
consumption  meets  or  exceeds  530  liters 
in  any  12  month  period:  and 

(4)  Requiring  drycleaning  facilities 
that  have  only  transfer  machines  and 
that  consume  less  than  760  liters  of 
perchloroethylene  per  year  to  notify  the 
Department  if  the  perchloroethylene 
consumption  meets  or  exceeds  760  liters 
in  any  12  month  period. 

These  changes  are  clearly  more 
stringent  than  the  Federal  regulation. 
The  Federal  regulation  requires  copies 
of  requests  to  use  equivalent  emission 
control  technology  only  be  submitted  to 
EPA.  The  DNRECs  regulation  requires 
the  submission  of  these  documents  to 
both  the  Administrator  and  DNREC.  The 
Federal  regulation  does  not  require 
testing  of  the  exhaust  from  room 
enclosure  carbon  adsorbers.  The  Federal 
regulation  does  not  require  notification 
of  perchloroethylene  consumption  that 
exceeds  the  530  and  760  liter  limits. 

The  DNREC  regulation  includes 
changes  from  the  Federal  regulation 
which  meet  the  definition  of 
adjustments  by  "subjecting  additional 
emission  points  or  sources  to  control 
requirements."  as  described  in  40  CFR 
62.92(b)(3)(vii).  These  changes  include: 

(1)  Requiring  coin-operated  dn,' 
cleaning  machines  located  at  a  major 
affected  source  to  adhere  to  the  same 
work  practice,  notification, 
recordkeeping  and  reporting 
requirements  as  small  area  sources  with 
existing  machines  and  subjecting  these 
sources  to  title  V  permit  requirements: 

(2)  Requiring  dr>'cleaning  facilities 
that  have  only  existing  dr>'-to-dry 
machines  or  both  existing  dry-to-dr>' 
machines  and  transfer  machines  and 
that  consume  less  than  530  liters  of 
perchloroethylene  per  year  to  repair 
leaks  within  24  hours  of  discovery:  and 

(3)  Requiring  drycleaning  facilities 
that  have  only  transfer  machines  and 
that  consume  less  than  760  liters  of 
perchloroethylene  per  year  to  repair 
leaks  within  24  hours  of  discovery. 

These  changes  are  clearly  more 
stringent  than  the  Federal  requirement. 
The  Federal  regulation  exempts  coin- 
operated  dry  cleaning  machines  from 
work  practice,  notification, 
recordkeeping,  reporting  and  title  V 
requirements.  The  Federal  regulation 
does  not  require  the  aforementioned 


facilities  to  repair  leaks  within  24  hours 
of  discoverv'. 

C.  DNRECs  Hazardous  Air  Pollutant 
Emission  Standards  for  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizmg  Tanks 

EPA  has  determined  thai  subpart  \  in 
Regulation  No.  38  of  the  State  of 
Delaware's  "Regulation.s  Gn\erning  the 
Control  of  Air  Pollution"  is  more 
stringent  than  the  National  Emission 
Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks  in  40  CFR  part  63. 
subpart  N  and.  therefore,  can  be 
approved  as  equivalent  to  the  Fedt^ra! 
regulation  in  accordance  with  the  nile 
substitution  provisions  of  40  CFR  63.91 
and  63.92.  The  DNRECs  regulation 
incorporates  most  of  EP.\'s  regulation 
with  some  changes  Most  of  these 
changes  meet  the  definition  of    mmnr 
editorial,  formatting,  and  other 
nonsubstantive  changes."  as  described 
in  40  CFR  63.92(b)(3)(ix).  These 
nonsubstantive  changes  include: 

(1)  Replacing  references  to 
"Administrator"  and  "applicable  title  V 
permitting  authority"  with 
"Department"; 

(2)  Replacing  references  to  the  title  \' 
program  with  references  to  Delaware  s 
Regulation  30  and  its  minor  new  source 
construction  and  modification 
permitting  program  under  Regulation  2 
of  the  State  of  Delaware  "Regulations 
Governing  the  Control  of  Air  Pollution. 
where  appropriate; 

(3)  Replacing  the  Federal  regulation's 
compliance  date  with  the  original 
effective  date  of  the  state  regulation; 

(4)  Specifying  the  exact  date  of  the 
title  V  permit  deferral  for  area  sources 
and  the  exact  due  date  for  permit 
applications  for  these  sources: 

(5)  Removing  references  to  operations 
in  California: 

(6)  Removing  irrelevant  language 
pertaining  to  compliance  extension 
requests; 

(7)  Referencing  relevant  test  methods 
in  40  CFR  part  63.  appendix  A.  and 

(8)  Adding  minor  clarif\'ing  language 
and  correcting  typographical  errors. 
where  appropriate. 

None  of  these  changes  decrease  the 
stringency  of  the  regulation  when 
compared  to  the  Federal  regulation 
These  changes  improve  the  clarity  of  the 
regulation  by  either  adding  terms  or 
references,  redefining  terms,  eliminating 
unnecessarv'  references  or  correcting 
typographical  errors  The  DNREC 
removed  the  language  related  to 
compliance  extension  requests  because 
sources  can  no  longer  apply  for  these 


extension,  since  the  (  oinpliance  date 
has  already  past 

The  DNREC;  regulation  includes 
changes  fmm  th>'  F''fi«'ral  regulation 
whii  h  incf!  thf  lii'fiiiii.dn  of 
adiustments  in     increasing  the 
frequency  nf  required  reporting,  testing, 
sampling  or  monitoring."  as  described 
in  40  C:FR  63.92(b)(3)(iv).  These  changes 
include: 

( 1 )  Requiring  that  copies  of  requests  of 
proposed  work  practice  standards, 
alternative  air  pollution  device 
descriptions,  notifications  of 
compliance  status  and  performance  test 
results  he  submitted  to  both  the 
.administrator  and  the  Department:  and 

(2)  Clarifying  that  an  owner  or 
operator  of  an  area  source  who 
constructs  or  reconstructs  a  new  source 
submit  a  notification  to  the  Department 
and  that  an  owner  or  operator  of  a  major 
source  who  constructs  or  reconstructs  a 
new  source  submit  an  application  for 
approval  of  construction  or 
reconstruction  to  the  Department  and.  if 
appropriate,  an  application  under 
Delaware's  Regulation  2. 

These  c  hanges  are  clearly  more 
stringent  than  the  Federal  regulation. 
The  Federal  regulation  requires  that 
copies  of  requests  and  notifications  only 
be  submitted  to  the  .Administrator.  The 
DNREC  s  regulation  requires  the 
submission  of  these  documents  to  both 
the  Administrator  and  DNREC.  The 
Federal  regulation  does  not  clarify  that 
construction  and  reconstruction 
notifications  and  applications  be 
submitted  tn  the  delegated  authority. 

D  DXRECs  Hazardous  Air  Pollutant 
Emission  Standards  for  Industrial 
Process  Cooling  Towers 

EP.A  has  determined  that  subpart  Q  in 
Regulation  No  38  of  the  State  of 
Delaware  s    Regulations  Governing  the 
Control  of  Air  Pollution"  is  more 
stringent  than  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Industrial  Cooling  Towers  in  40  CFR 
part  f^3.  subpart  Q  and  therefore,  can  be 
approved  as  equnalent  to  the  Federal 
regulation  in  accordance  with  the  rule 
substitution  provisions  of  40  CFR  63.91 
and  63  92  The  DNRECs  regulation 
incorporates  most  of  EPA's  regulation 
with  some  changes.  All  of  these  changes 
meet  the  definition  of  "minor  editorial. 
formatting,  and  other  nonsubstantive 
changes."  as  described  in  40  (iPR 
63  92(b)(3)(ixl  These  nonsubstantive 
changes  include: 

( 1 )  Replacing  the  term 

■  .Administrator  "  with  "Department"; 

(2)  Replat  ing  references  to  the  title  V 
program  with  references  to  Delaware's 
Regulation  .U): 
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(3)  Replacing  the  Federal  regulation's 
compliance  date  with  the  original 
effective  date  of  the  state  regulation,  and 

(4)  Including  references  to  DNREC's 
analysis  and  data  collection  authority 
under  Regulation  17  of  the  State  of 
Delaware  "Regulations  Governing  the 
Control  of  Air  Pollutants.  " 

None  of  these  changes  decrease  the 
stringency  of  the  regulation  when 
compared  to  the  Federal  regulation. 
These  changes  improve  the  clarit>'  of  the 
regulation  by  either  adding  terms  or 
references,  redefining  terms,  or 
eliminating  unnecessarv'  references 

rV.  Terms  of  Program  Approval  and 
Delegation  of  Authority 

In  order  for  DNREC  to  receive 
delegation  of  future  amendments  to  the 
Federal  hazardous  air  pollutant  general 
provisions  and  hazardous  air  pollutant 
emission  standards  for 
perchloroethylene  dr\'  cleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers,  each  amendment  must 
be  legally  adopted  by  the  State  of 
Delaware,  with  adequate  opportunity  for 
public  participation  and  public 
comment,  and  DNREC  must  notif\-  the 
Director,  Air  Protection  Division.  EPA 
Region  III,  that  it  has  adopted  additional 
amendments  and  that  it  intends  to 
enforce  the  amendments  in 
conformance  with  the  terms  of  this 
program  approval  and  delegation  EPA, 
upon  its  review  and  approval,  in 
accordance  with  40  CFR  63.91(e),  will 
incorporate  by  reference  the  State  of 
Delaware's  revised  regulations  into  40 
CFR  63.14  and  amend  40  CFR  63.99.  as 
appropriate. 

The  notification  and  reporting 
provisions  in  40  CFR  part  63  requiring 
the  owners  or  operators  of  affected 
sources  to  make  submissions  to  the 
Administrator  shall  be  met  by  sending 
such  submissions  to  DNREC  and  EPA 
Region  III. 

If  at  any  time  there  is  a  conflict 
between  a  DNREC  regulation  and  a 
Federal  regulation,  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  DNREC.  EPA  is 
responsible  for  determining  stringency 
between  conflicting  regulations  If 
DNREC  does  not  have  the  authority  to 
enforce  the  more  stringent  Federal 
regulation,  it  shall  notif\'  EPA  Region  III 
in  writing  as  soon  as  possible,  so  that 
this  portion  of  the  delegation  may  be 
revoked. 

If  EPA  determines  that  DNREC's 
procedure  for  enforcing  or 
implementing  the  40  CFR  part  63 
requirements  is  inadequate,  or  is  not 
being  effectively  carried  out,  this 


delegation  mav  he  revoked  in  whole  or 
in  part  in  accordance  with  the 
procedures  set  out  in  40  CFR  63, 96(b), 
Certain  provisions  of  40  CFR  part  63 
allow  only  the  Administrator  of  EPA  to 
take  further  standard  setting  actions.  In 
addition  to  the  specific  authorities 
retained  bv  the  Administrator  in  40  CFR 
63.90(d)  and  the  'Delegation  of 
Authorities"  .section  for  specific 
standards.  EPA  Region  III  is  retaining 
the  following  authorities,  in  accordance 
with40CFR63.91(g)(2)(ii): 

(1)  Approval  of  alternative  non- 
opacitv  emission  standards,  e.g..  40  CFR 
63.6(g)  and  applicable  sections  of 
relevant  standards; 

(2)  Approval  of  alternative  opacity 
standards,  e.g..  40  CFR  63.9(h)(9)  and 
applicable  secticjns  of  relevant 
standards; 

(3)  Approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a).  e.g..  40  CFR  63.7(e)(2)(ii)  and 
(f)  and  applicable  sections  of  relevant 
standards; 

(4)  Approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 

63  90(a).  eg.  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

[5]  Approval  of  major  alternatives  to 
recordkeeping  and  reporting,  as  defineTd 
in  40  CFR  63  90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards 

The  follfjwing  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i),  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised, 
DNREf:  must  notif\-  EPA  Region  III  in 
writing: 

(1)  Applicabilitv  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  source  through  a 
formal,  written  recjuest.  e.g..  40  CFR 

63  1  and  applicable  sections  of  relevant 
standards  ' ; 

(2)  Responsibility  for  determining 
compliance  with  operation  and 


'  Applicability  delerminalions  are  considered  in 
be  nationally  significant  when  they: 

ii)  Are  unu.sally  complex  or  controversial; 

(ii|  Have  bearign  on  more  thnn  iinc  sidle  or  .Uf 
multi-Regional: 

(iii)  Appear  to  create  a  conflict  with  previous 
policy  or  determinations: 

(iv)  Are  a  legal  issue  which  has  nol  bepn 
previously  considered;  or 

(v)  Kaise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  111  prior  to  Rnalizatioii 

Detailed  information  on  the  applicability 
determination  process  mav  be  foimd  in  EPA 
document  305-B-9»-0(M  Hon  to  flpiiew  and  ksup 
Clean  Air  Act  Applicability  [)ftPnninatinr\s  and 
Alternative  Monitoring,  dated  (  ehniary  IWl  The 
DNREC  may  also  refer  to  !he  f'.(jinpnn(lium  of 
Applicability  Determinations  issui^d  bv  ihc  EP.A 
and  mav  contact  EP.^  Kfuinn  111  for  amriancH 


maintenance  requirements,  e.g.,  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  Responsibility  for  determining 
compliance  with  non-opacity  standards, 
e.g..  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  Responsibility  for  determining 
compliance  with  opacity  and  visible 
emission  standards,  e.g..  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards; 

(5)  Approval  of  site-specific  test 
plans.2  e.g.  40  CFR  63.7(c)(2)(i)  and  (d) 
and  applicable  sections  of  relevant 
standards: 

(6)  Approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g..  40  CFR  63.7(e)(2)(i)  and 
applicable  sections  of  relevant 
standards: 

(7)  Approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a).  e.g.,  40  CFR 
63,7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevjmt  standards: 

(8)  Approval  of  shorter  sampling 
times/volumes  when  necessitated  by 
process  variables  and  other  factors,  e.g., 
40  CFR  63.7(e)(2)(iii)  and  applicable 
sections  of  relevant  standards; 

(9)  Waiver  of  performance  testing, 
e.g.,  40  CFR  63.7  (e)(2)(iv),  (h)(2),  and 
(h)(3)  and  applicable  sections  of 
relevant  standards: 

(10)  Approval  of  site-specific 
performance  evaluation  (monitoring) 
plans.'  e.g..  40  CFR  63, 8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  Approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63, 90(a).  e.g..  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards: 

(12)  Approval  of  intermediate 
alternatives  to  monitoring  methods,  as 
defined  in  40  CFR  63.90(a),  e.g..  40  CFR 
63,8{fj  and  applicable  sections  of 
relevant  standards: 

(13)  Approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g..  40 
CFR  63.9  and  63.10  and  applicable 
sections  of  relevant  standards:  and 

(14)  Approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a).  e.g..  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 


-The  DNREC:  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the  test 
plan  approval  letter  .\n\  plans  which  propose 
major  alternalivp  lest  methods  or  maior  alternative 
monitoring  methods  shall  be  referred  to  F.l'.A  for 
approval. 

'  The  DNREC  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.  Any 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  moniloring  methods  shall  lie 
referred  to  EPA  for  approval 
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As  required,  DNREC  and  EPA  Region 
in  will  provide  the  necessary  written, 
verbal  and/or  electronic  notification  to 
ensure  that  each  agency  is  hilly 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part 
63.  In  instances  where  there  is  a  conflict 
between  a  DNREC  interpretation  and  a 
Federal  interpretation  of  applicable 
regulations  in  40  CFR  part  63,  the 
Federal  interpretation  must  be  applied  if 
it  is  more  stringent  than  that  of  DNREC. 
Written,  verbal  and/or  electronic 
notification  will  also  be  used  to  ensure 
that  each  agency  is  informed  of  the 
compliance  status  of  affected  sources  in 
Delaware.  The  DNREC  will  comply  with 
all  of  the  requirements  of  40  CFR 
63.91(g)(l)(ii). 

Quarterly  reports  will  be  submitted  to 
EPA  by  DNREC  to  identify  sources 
determined  to  be  applicable  during  that 
quarter. 

Although  DNREC  has  primary 
authority  and  responsibility  to 
implement  and  enforce  the  hazardous 
air  pollutant  general  provisions  and 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene  dr\' 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers  requirements,  nothing 
shall  preclude,  limit,  or  interfere  with 
the  authority  of  EPA  to  exercise  its 
enforcement,  investigator^',  and 
information  gathering  authorities 
concerning  this  part  of  the  Act. 

V.  Final  Action 

EPA  is  approving  DNRECs  Regulation 
No.  38,  subpart  A,  as  amended,  effective 
September  11.  1999.  DNRECs 
Regulation  No.  38,  subpart  M,  as 
amended,  effective  October  11,  2000, 
DNRECs  Regulation  No.  38,  subpart  N, 
as  amended,  effective  October  11.  2000 
and  DNRECs  Regulation  No.  38,  subpart 
Q,  effective  April  4,  1998,  as  equivalent 
to  the  CAA  section  112(d)  requirements 
set  forth  in  40  CFR  part  63,  subparts  A, 
M,  N  and  Q,  respectively,  for  affected 
sources  in  the  State  of  Delaware. 
Accordingly,  EPA  is  revising  40  CFR 
63.14  and  63.99  to  reflect  the  Federal 
enforceability  of  DNRECs  regulations. 
The  DNRECs  regulation  adopts  the 
Federal  requirements  found  in  40  CFR 
part  63.  subparts  A,  M,  N  and  Q,  dated 
July  1,  1998,  with  some  adjustments. 
Affected  sources  will  need  to  refer  to 
both  DNRECs  regulations  and  40  CFR 
part  63,  subparts  A,  M,  N  and  Q,  dated 
July  1,  1998  to  comply.  This  approval 
also  includes  granting  authority  to 
DNREC  to  implement  and  enforce  any 
future  amendments  to  these  provisions 
and  standards  that  EPA  promulgates 
and  DNREC  adopts  unchanged  into  its 


regulations.  The  delegation  of  authnrifA- 
shall  be  administered  in  accordance 
with  the  terms  outlined  in  section  IV 
above. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  The  adjustments  and 
substitutions  made  in  the  DNREC 
regulation  are  primarily  n()n-suhstant!V(> 
and  relate  to  minor  editorial  and 
formatting  changes  from  the  Federal 
rule.  The  substantive  changes  from  the 
Federal  regulation  relate  to  increasing 
the  frequency  of  reporting,  testing, 
sampling  or  monitoring,  and  subjectmg 
additional  emission  points  or  sourc:es  to 
control  requirements.  However,  in  the 
"Proposed  Rules"  section  of  todav  s 
Federal  Register.  EPA  is  publishing  h 
separate  document  that  will  ser\p  as  the 
proposal  to  approve  the  program 
approval  request  if  adverse  comments 
are  filed.  This  rule  will  be  effecti\e  on 
December  3,  2001  without  further  notice 
unless  EPA  receives  adverse  comment 
by  November  1.  2001.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  talte  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  actum 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  secticm  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

VI.  Administrative  Requirements 

A  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulator.'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  132 11, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator*'  Flexibility 
Act  (5  use.  601  et  seq).  Because  this 


rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
an\  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Puhlic  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
nne  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
respdnsibilities  between  the  Federal 
(]t>\  ernmeni  and  hidiaii  tribes,  as 
spec  ified  by  Exei  utive  Order  13175  (65 
FR  67249  November  4.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
(in  the  distributinn  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.•\ugust  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
(..\.\  This  rule  also  is  nut  subject  to 
Executive  Order  13045  (62  FR  19885 
April  2J.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  requests  for  rule 
approval  under  CAA  section  112.  EPA's 
role  is  til  apprn\e  state  choices. 
provided  that  the\  meet  the  criteria  of 
the  C.^A.  In  this  ( imtext.  in  the  absence 
if  a  prior  existing  requirement  for  the 
.State  to  use  voluntar\'  consensus 
standards  (VCS).  EP.^  has  no  authority 
to  disapprove  requests  for  rule  approval 
under  t^AA  section  112  f(ir  failure  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EP.A.  when  it  reviews 
a  request  for  rule  appnnal  under  CAA 
section  112.  to  use  VCS  in  place  of  a 
request  for  rule  approval  under  CAA 
section  1 1 2  that  otherwise  satisfies  the 
provisions  of  the  (~.AA  Thus  the 
n»quirements  of  section  12(d)  of  (he 
National  Technology  Transfer  and 
Advancement  A(  t  of  199,")  (1."=.  T.S  C. 
272  note)  do  nut  appU    As  required  by 
section  A  of  Executive  Order  12988  (61 
FR  4729.  Februan-  7,  199h).  in  issuing 
this  rule,  EP.A  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  fnr 
affected  conduct    EP.A  has  (  Mni|uirH 
with  Executn'e  Order  UM>  in  :S  i  1  K 
8859,  March  15.  19HH)  ti\  Hx„mining  the 
takings  implications  of  tfic  rulr  in 
accordance  with  the    AttormA 
Ck'nerals  Supplement,!!  (.ii;.ii  iHM'-  for 
the  Evaluation  of  Risk  and  ,\\  ■  laance  of 
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Unanticipated  Takings"  issued  under 
the  executive  order  This  rule  does  nnt 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  sf'q  ] 

B  Submission  to  Con^rfss  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq  .  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  I'  S  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2) 

C.  Petitions  tor  judicial  Revirn 

Under  section  307(b)(1)  of  theCAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  .Appeals  for  the  appropriate 
circuit  by  December  3.  2001    Filing  a 
petition  for  reconsideration  by  the 
Administrator  tif  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  h  petition 
for  judicial  review  may  be  filtjd,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
pertaining  to  the  approval  of  Delaware's 
regulations  for  hazardous  air  pollutant 
general  provisions  and  hazardous  air 
pollutant  emission  standards  for 
perchloroethylene  dr\'  cleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers  (CAA  section  112).  may 
not  be  challenged  later  in  proceetlings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Incorporation  bv  reference. 
Intergovernmental  relations. 

Dated:  .September  7.  2001, 
Donald  S.  Welsh, 

Reaional  Administmtdr  flftjiori  /// 
40  CFR  part  63  is  amended  as  follows; 


PART  63— {AMENDED] 

1.  The  authoritv  citation  for  part  63 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63  14  is  amended  by 
adding  paragraph  (dj(3j(iiij  to  read  as 
fullows: 

§63.14    Incorporation  by  Reference. 

•         *  «  *         * 

(d)*  *  * 
(3)  *  *  * 
(iii)  State  of  Delaware  Regulations 

Governing  the  Control  of  Air  Pollution 
(October  2000),  IBR  approved  for 
*^  fi3.99(a)(8)(ii)-(v)  of  subpart  E  of  this 
part. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

3.  Section  63,99  is  amended  by 
adding  paragraphs  (a)(8)(ii)  through  (v) 
to  read  as  follows; 

§  63.99    Delegated  Federal  authorities. 

(a)  *    •    * 

(8)  Delaware 

(i)  *    *    * 

(ii)  Affected  sources  must  comply 
with  the  State  of  Delaware  Regulations 
Governing  the  fiontrol  of  Air  Pollution, 
Regulation  No.  38.  subpart  A,  effective 
September  11,  1999  (incorporated  by 
reference  as  specified  in  4)63.14).  The 
material  inf:or[)orated  in  the  State  f)f 
Delaware  Regulations  Governing  the 
Control  of  Air  Pollution.  Regulation  No. 
38.  subpart  A  pertains  to  owners  and 
operators  of  stationary  sources  in  the 
State  of  Delaware  that  are  subject  to 
emission  standard  requirements  of  the 
State  of  Delaware  Regulations 
Governing  the  Control  (jf  Air  Pollution, 
Regulation  No.  38.  subparts  M,  N  and  Q 
and  40  CFR  part  63  and  has  been 
approved  under  the  procedures  in 
t?63  91  and  ^63,92  to  be  implemented 
and  enforced  in  place  of  40  CFR  part  63, 
subpart  A.  Delaware  is  delegated  the 
authority  to  implement  and  enforce  its 
regulation  in  place  of  40  CFR  part  63. 
subpart  A,  in  accorriance  with  the  final 
rule,  published  in  the  Federal  Register 
on  October  2,  2001 .  effective  December 
3, 2001 

(iii)  Affected  sour(;es  must  comply 
with  the  State  of  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution. 
Regulation  No   38,  subpart  M,  effective 
October  11.  2000  (incorporated  by 
reference  as  spe<;ified  in  *?  63.14).  The 
material  incorporated  in  the  State  of 
Delaware  Regulations  Governing  the 


Control  of  Air  Pollution,  Regulation  No, 
38,  subpart  M  pertains  to  owners  and 
operators  of  perchloroethylene 
drycleaning  facilities  and  has  been 
approved  under  the  procedures  in 
§  63.91  and  §  63.92  to  be  implemented 
and  enforced  in  place  of  40  CFR  part  63. 
subpart  M.  Delaware  is  delegated  the 
authority  to  implement  and  enforce  its 
regulation  in  place  of  40  CFR  part  63. 
subpart  M,  in  accordance  with  the  final 
rule,  published  in  the  Federal  Register 
on  October  2,  2001.  effective  December 
3,2001. 

(iv)  Affected  sources  must  comply 
with  the  State  of  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution. 
Regulation  No.  38,  subpart  N,  effective 
October  11,  2000  (incorporated  by 
reference  as  specified  in  §  63,14),  The 
material  incorporated  in  the  State  of 
Delaware  Regulations  Governing  the 
Control  of  Air  Pollution.  Regulation  No. 
38.  subpart  N  pertains  to  owners  and 
operators  of  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks  and  has  been  approved 
under  the  procedures  in  ^  63,91  and 
i^  63.92  to  be  implemented  and  enforced 
in  place  of  40  CFR  part  63,  subpart  N. 
Delaware  is  delegated  the  authority  to 
implement  and  enforce  its  regulation  in 
place  of  40  CFR  part  63,  subpart  N,  in 
accordance  with  the  final  rule, 
published  in  the  Federal  Register  on 
October  2.  2001,  effective  December  3, 
2001. 

(v)  Affected  sources  must  comply 
with  the  State  of  Delaware  Regulations 
Governing  the  Control  of  Air  Pollution, 
Regulation  No.  38,  subpart  Q,  effective 
May  11,  1998  (incorporated  by  reference 
as  specified  in  §63.14).  The  material 
incorporated  in  the  State  of  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution,  Regulation  No,  38. 
subpart  Q  pertains  to  owners  and 
operators  of  industrial  process  cooling 
towers  and  has  been  approved  under  the 
procedures  in  §  63.91  and  §  63.92  to  be 
implemented  and  enforced  in  place  of 
40  CFR  part  63.  subpart  Q.  Delaware  is 
delegated  the  authority  to  implement 
and  enforce  its  regulation  in  place  of  40 
CFR  part  63,  subpart  Q,  in  accordance 
with  the  final  rule,  published  in  the 
Federal  Register  on  October  2.  2001. 
effective  December  3.  2001, 
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rule  making  prior  to  the  adoption  of  the  final 
njles 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  2001-CE-29-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Luftfahrt  GmbH  Model  228-212 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to -all  Domier 
Luftfahrt  GmbH  (Doniier)  Model  228- 
212  airplanes  that  have  a  certain  brake 
assembly  installed.  This  proposed  AD 
would  require  you  to  inspect  the  brake 
housing  subassembly  for  cracks,  nicks, 
or  corrosion  (referred  to  as  damage). 
This  proposed  AD  would  also  require 
you  to  replace  damaged  brake  housing 
assemblies  and  modify  the  torque  take- 
out cavity.  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
proposed  AD  are  intended  to  detect  and 
correct  damage  to  the  brake  housing 
assembly,  which  could  result  in  failure 
of  this  assembly.  Such  failure  could  lead 
to  loss  of  braking  action  on  landing  and 
possible  loss  of  control  of  the  airpleme. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  7,  2001. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-29-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 


Domier  Luftfahrt  GmbH,  Customer 
Support,  P.O.  Box  1 103,  D-82230 
Wessling,  Federal  Republic  of  Germany; 
telephone:  (08153)  300,  facsimile: 
(08153)  304463.  You  may  also  view  this 
information  at  the  Rule.s  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMAT)ON  CONTACT:  Karl 

Schletzbaum.  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  901  Locust. 
Room  301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  Thit,  Proposed 

The  FAA  invites  comments  on  this 
proposed  rule  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  mav 
amend  this  proposed  mle  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pav  Attention  to'' 

The  FAA  specifically  invites 
comments  on  the  overall  regulatorv, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify'  the  rule  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD 

How  Can  I  Be  Sure  FAA  Receives  Mv 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2001-CE-29- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 


Di$rus.sinn 

What  Evf-nts  Have  Caused  This 
Proposed  ,4D' 

The  Luftfahrt  Humlesamt  (LBA), 
which  is  the  airv\orthmess  authority  for 
(rermany.  nn  enlly  notified  FAA  that  an 
unsafe  condition  nia\  exist  on  all 
Dormer  Model  2  28-212  airplanes 
equipped  with  brake  assembly  part- 
number  5(K)M85f>-  1    'i009850-2, 
5009850-3   or  5009850-4.  The  LBA 
reports  one  occurrence  of  failure  of  the 
nght-hand  main  landing  gear  (MLG) 
brake  housing  subassembly  on  one  of 
the  above-referenced  airplanes.  Failure 
of  the  brake  housing  assemblv  resulted 
in  total  loss  of  brakiiif:  jinwer 

The  hrak''  niaiiuf.ii  tutrr   Aircraft 
Braking  Systems  C,i)r}.,Kjr,ition  (ABSC), 
has  developed  a  modification  to  the 
torque  take-out  ravitv  of  the  brake 
housing  assembly  The  incorporation  of 
this  modification  on  Ddrnn-i  Mml.-I 
228-212  airplanes  would  prHX.'ii; 
surface  damage  frfiiii  dcvHlnjiing  into 
fatigue  damage. 

What  Arc  the  Consequences  if  the 
Condition  Is  Not  Corrected'' 

Damage  to  the  brake  housing 
assembly,  if  not  detected  and  corrected, 
could  result  in  failure  of  this  assembly. 
Such  failure  could  result  in  loss  of 
braking  action  on  landing  and  possible 
loss  of  control  of  th>-  airplane 

!s  There  Senire  Infarmiitniii  Thai 
Apphes  to  This  Sut)iect? 

Fairchild  Dormer  has  issued  DornuT 
228  Service  Bulletin  No   SB-22b-^3b. 
dated  January  11,  2001 

ABSC  has  issued  Senuc  Bulletin 
Do228-2 12-32-1  2.  dated  .Noyember  15. 
2000,  and  Service  Bulletin  !)o228-212- 
32-13.  dated  December  15   2000 

What  Are  the  Prnvisums  of  This  Service 

Information' 

The  ABSC  Ser\'ice  Bulletins  include 
procedures  for  inspecting  and 
modifying  the  brake  housing 
assembilies  as  spec  ificii  m  the 
Fairchild.'Dornier  S(r\  h  <=  Bulletin. 

What  Action  Did  the  LBA  Take? 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
Crfirman  AD  Number  2001-164.  dated 
June  14.  2001,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Germany 
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Was  This  in  Accordance  With  the 
Bilateral  Ain\'orthiness  Agreement^ 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21  29  of  the 
Federal  Aviation  Regulations  (14  C.FK 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided''        I 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 


information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
>m  other  Dormer  Model  228-212 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenr;ed  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

Whiil  W-nild  77ns  Proposed  AD  Require^ 

This  proposed  AD  would  require  you 
to  inspect  the  brake  housing 
subassembly  for  cracks,  nicks,  or 
corrosion  (referred  to  as  damage), 
replace  damaged  brake  housing 


assemblies,  and  modify  the  torque  take- 
out cavity. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact^ 

We  estimate  that  this  proposed  AD 
affects  1  airplane  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost 

on  US 

operators 


10  worKhours  ■  S60  per  hour  =  S600  No  parts  required  for  ttie  inspection. 


S600 


S600 


You  would  not  need  parts  or  special 
equipment  to  accomplish  any  necessarv 
repairs  after  the  proposed  inspection 
The  time  necessary  to  accomplish  anv 


rt'pairs  is  included  in  the  inspection 
labor  cost. 

We  estimate  the  following  costs  to 
,M  (  omplish  anv  necessarv  replacements 
that  would  b^*  recjuired  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 
of  airplanes  that  may  need  such 
replacement. 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


9  workhours  ■  S60  per  hour  =  S540. 


$46 


$586 


ABSC  will  provide  labor 
reimbursement  for  the  modification  to 
the  torque  take-out  cavitv  of  the  brake 
housing  to  the  extent  noted  in  Service 
Bulletin  Do228-212-n,  dated 
December  15.  2000 

Regulatory  Impact  ' 

Would  This  Proposed  AD  Impact 

Various  Entities''  | 

The  regulations  proposed  herein 
would  not  have  a  substantial  direi  t 
effect  on  the  States,  on  the  relationship 
between  the  national  eov«>rnment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore. 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  131 J2. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action ' 

For  the  reasons  discussed  above,  1 
certif\'  that  this  proposed  action  ( 1 1  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatorv  Policies  and  Procedures  (44 
FR  110,34!  Februar\-  26.  1979);  and  (.3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  has  been  placMfj  in  the  Rules 
Docket.  A  copv  of  it  ma\  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  .•\viation 
saf''t\ ,  ,Saf>'t\ 

The  Proposed  Amendment 

.■\(.(,or(iingl\\  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  .i91  as  follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

,\uthority:  4'1  U  S.C.  lOBlg).  4UU,f.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Domier  Luftfahrt  GMBH:  Dni  ktt  No  2001- 

{:e-29-.\d 

(a)  What  airplanfs  arc  atfri  ted  hv  this  AD' 
This  .AD  affects  Modnl  22H-212  airplanes,  all 
serial  numbers,  that  are: 

(1)  certificated  in  any  cati^orx :  tintl 

(2)  equipped  with  brake  assembly  pnr!- 
number  ,i0098.i0-l.  ,S009850-2.  50098,^0-). 
or  .i0098,Sa-4 

(b)  Who  must  comply  ivith  this  AD'' 
.\nvnne  who  wishes  to  operate  any  of  the     " 
above  airplanes  must  romph  with  this  .AD. 

(c:)  What  problem  does  this  AD  address f 
The  actions  specified  in  this  AD  are  intended 
to  detect  and  correct  damage  to  the  brake 
housing  assembly,  which  c:ould  result  in 
failure  of  this  assembly.  Such  failure  could 
lead  to  loss  of  braking  action  on  landing  and 
possible  loss  of  con4rol  of  the  airplane. 
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(d)  What  actions  must  I  accomplish  to 
address  this  problem''  To  address  this 
problem,  you  must  accomplish  the  following; 


Actions 


Compliance 


Procedures 


(1)  Inspect,  using  both  visual  and  eddy  current 
methods,  the  brake  housing  subassembly  for 
damage  (cracks,  nicks,  corrosion,  etc  )  and 
accomplish  the  following: 


inspect  within  the  next  300  hours  time-in-serv- 
ice  (TIS)  after  the  effective  date  of  this  AD 
Repair  or  replace  pnor  to  further  flight 


(i)  Replace  the  brake  housing  If  damage  is 
found  in  the  torque  take-out  cavity  in  the 
area  specified  in  the  referenced  service  infor- 
mation: or 

(ii)  Repair  the  brake  housing  if  damage  is 
found  on  the  walls  of  the  torque  take-out 
cavity  and  the  width  exceeds  the  maximum 
limit  specified  in  the  referenced  service  infor- 
mation 


12)   Modify  the  torque  take-out  cavity  of  the 

brake  housing  assembly 


Phor  to  further  flight  after  the  inspection  re- 
quired by  paragraph  (did)  of  this  AD  ana 
thereafter  pnor  to  the  installation  o'  a  bra^e 
housing  assembly 


(3)  Do  not  install  any  brake  housing  assembly 
(or  FAA-approved  equivalent  part  numt>er) 
unless  it  has  been  inspected  as  required  in 
paragraph  (d)(1)  of  this  AD  and  modified  as 
required  in  paragraph  (d)(2)  of  this  AD 


As  of  the  effective  date  of  »iis  AD 


1  acco^aance  /.'t^--  Aircraft  Braking  Systems 
Corporation  Se'vtcc  Bulletin  Do22&-212- 
32-13  dated  December  15  2000  and  Air- 
cati  Braking  Systems  Corporation  Service 
Bulletin  Service  Bulletin  Do228-21 2-32-1 2. 
dated  November  15.  2000,  as  specified  in 
Fairchiid  Dormer  Domier  228  Service  Bul- 
letin SB  228-236.  issued  January  11, 
2001. 


In  accordance  with  Aircraft  Braking  Systems 
Corporation  Service  Bulletin  Do228-212- 
32-13  dated  December  15  2000  and  Air- 
craft Braking  Systems  Corporation  Service 
Bulletin  Service  Bulletin  Do22&-2 12-32- 12. 
dated  Novemtier  15  2000  as  specified  in 
•^airchild  Domier  Domier  228  Service  Bul- 
letin SB-22&-236  issued  January  11, 
2001. 


Not  appiicaWf; 


(I'j  (Ain  I  lomplv  ivith  this  AI)  m  iin\  nthci 
way?  You  ma>'  use  an  alti-rnalive  method  nf 
rornpliance  or  adjust  the  tompiianre  lime  it" 

(1)  Your  alternative  method  of  i:onipii,4n(  r 
[irovides  an  equivalent  level  of  safpt\:  ami 

(2)  The  Manager,  Small  .Airplane 
Directorate.  appro\es  your  alternat:\>' 
Submit  your  reque^.t  ihrougti  an  V .\.\ 
Prim  ipal  Mainlen.Tnre  Inspector,  u  ho  in,i\ 
•idii  ( (inimenls  and  then  send  it  tis  the 
Manager.  Sni.ill  .Airplane  Directorate. 

Note  1:  rtiis  .AD  applies  to  ea(  h  airplane 
identified  in  paragrajih  (a)  of  this  .AD, 
regardless  of  whether  it  has  been  modified, 
.iltered,  or  repaired  in  the  area  subject  to  the 
recjuirenieiits  of  this  AD.  For  airplane-:  that 
have  been  modified,  altered,  or  repaired  so 
thai  the  performance  of  the  requirements  of 
this  AO  is  affected,  the  ov.ner/operator  nnis! 
recjuest  appro\al  for  an  alternative  method  oi 
compliance  in  accordance  with  paragraph  (e) 
of  this  AU,  The  request  should  include  an 
assessment  of  the  effect  of  the  inodifii  ation 
alteration,  or  repair  on  the  unsafe  t ondition 
addressed  b\  this  .AD;  and.  if  vou  have  not 
eliminated  the  unsafe  t:ondition,  specifii 
,u  lions  \<)u  propose  to  address  it. 

(tl  W'hvrv  (an  I  get  information  about  iin\ 
aln-adv-approvf'd  aitiTnative  mt'thods  of 
compliancf:' CoiUact  Karl  Schletzi)aum, 
Aerospace  Engineer,  FAA.  Small  Airplane 
Directorate.  901  Locust,  Room  M)^ .  Kansas 


Citv.  Missi.un  (>4  1(«i;  telephone:  (816)  329- 
4146;  facsimile:  (81fS)  329-4090. 

(gl  What  i<  I  need  to  fly  the  airplane  to 
•  inothtT  hx  titmn  to  comply  with  this  AD?Thi 
i  A  A  ( ,in  issiK  d  sji.t  in]  flight  permit  under 
*;*!21  rr.u'i'lJl   1  "I  of  the  Federal  Aviation 
KfSul.ihuiis  1 14  CFR  21.197  and  21.199)  to 
ipi-rate  \i)ur  airplane  to  a  location  where  you 
'  an  <i(  complish  the  requirements  of  this  AD 

(h)  Haw  d<  •  I  \ii  1 1  ,s;iit  s  of  the  documents 
referent  id  i:    Uii^  A!:    \  nu  may  gel  copies  ol 
itii-  (li  H  i.'inTits  rcti'iriic  e<i  in  this  .\D  from 
DorniiT  i  iitttdlir!  ( .intiH,  Customer  Support. 
i'  ()   Box  1  1(H    1)-h:230  Wessling,  Federal 
R('(iul)lii   ii!  (.i-rm.in\:  telrpfinne;  (08153) 
.UK);  lai  s.niiie   i(iHl'>i:  i()44i>  c  You  mav 
\  levN  these  din  nnients  a!  FAA.  Central 
Region  (Mhi  e  ot  ih-'  Regional  Counsel,  901 
l.o(  ust.  Kddiii  ,'ii)ii.  Kansas  City,  Missouri 
1.4  UK. 

Note  2.  n  h'-  subjei  t  n(  this  AD  is  addressed 

in  (aTiii.U;  ,\ll  Niiiiii.r!  J(i(M-164,  dated  June 
14   2001 

Issued  in  Kansas  City.  Missouri,  on 
September  24    2001 
Michael  Gallagher, 

Manuf^er-  Small  Airphinr  !)irt'<  torate,  Aircratt 
Certification  Sen  ire 

IFRDoi    ()l-24,i60  Filed  10-1-01;  8:45  am] 

BILLING  CODE  4910-13-U 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  580 

RIN3141-AA04 

Environment,  Public  Health  and  Safetv 

agency:  National  inUiaii  L.^a,,,,^ 

i     ininissicn. 

ACTION:  Proposed  rule. 

summary:  The  National  Indian  Gaming 
(     ninussion  (Commission)  proposes 
ri  uiidtions  to  implement  a  system  of 
i\ersight  to  carry  out  its  responsibilities 
with  regard  to  the  provisions  of  the 
liiiiniii  I  Miming  Regulatory  Act  (IGRA) 
th  ii  [•  niire  tribal  gaming  facilities  to  be 
(I  list r;;   ted.  maintained  and  operated  in 
a  m. tinier  which  protects  the 
rn\  iriinin.-nt   p;;Mir  health  and  safety. 
One  ot  till  ri--(    ii-i!  .iities  conferred 
upon  the  Cumnussion  by  IGRA  is  the 
afiproval  of  tribal  gaming  ordinances. 
'.still  h  must  (  M tain  certain  enumerated 
pri  '.  !si,  r,s   KRA  further  requires  the 
I ,.  in  miss  11,11  ensure  that  these 
statutnriK  ni.iiiii.'.tBd  provisions  are 
iinplementeii  tr,  tribal  governments. 
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Among  these  mandatorv'  provisions  is 
one  that  requires  that  the  construction 
and  maintenance  of  the  gaming  facility, 
and  the  operation  of  that  gaming  is 
conducted  in  a  manner  that  adequately 
protects  the  environment  and  the  public 
health  and  safety.  At  present,  the 
Commission  does  not  have  in  place  an 
appropriate  mechanism  to  carry  out  its 
oversight  responsibility  that  follows 
from  the  IGR.\  provision  It  is  the  view 
of  the  Commission  that  the  most 
effective  means  of  ensuring  that 
adequate  programs  are  implemented  on 
an  industrv  wide  basis  is  to  promulgate 
a  rule  establishing  a  framework,  for 
measuring  tribal  compliance 

This  regulation  establishes  the 
Commission's  oversight  process  to 
ensure  that  the  environment,  public 
health  and  safety  are  adequately 
protected  at  Indian  gaming  facilities  in 
accordance  with  IGR-.\  The  Commission 
will  focus  its  oversight  activities  on 
reviewing  tribal  compliance  with  the 
environment,  public  health  and  safety 
plans  submitted  bv  tribal  governments 
Environment,  public  health  and  safety 
plans  will  identifv'  the  policies, 
practices,  and  methods  used  by  the 
submitting  tribal  government  to  ensure 
that  the  environment,  public  health  and 
safetv  are  adequately  protected  at  its 
gaming  facilities. 

DATES:  Comments  mav  be  submitted  on 
or  before  October  31.  2001, 
ADDRESSES:  Comments  may  be  mailed 
to:  Environment.  Public  Health  and 
Safetv  Ojmments,  National  Indian 
Gaming  Commission.  1441  L  Street, 
N\V.,  Suite  9100.  Washington.  DC 
20005.  delivered  to  that  address 
between  8  30  am  and  5:31)  p.m  . 
Monday  through  Friday,  or  faxed  to 
202/632-7066  (this  is  not  a  toll-free 
number)  Comments  received  mav  be 
inspected  between  9  am  and  ncjon.  and 
between  2  p.m.  and  5  p  m  ,  Monday 
through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Nagle  at  202/  632-7003;  fax 
202/  632-7066  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulaton,  \(\  (KiR.X.  or 
the  Act),  enacted  on  October  17,  19HH, 
established  the  National  Indian  (ianung 
Commission  (Commission).  I'nder  the 
Act.  the  Commission  is  charged  with 
regulating  gaming  activities  on  Indian 
lands.  The  Act  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  provisions  of 
this  [Actl  ■■  25  U.SC.  2706(b)(10) 
The  regulations  proposed  todd\ 
would  establish  a  system  to  implement 
the  Commission's  oversight  authnritv  in 


the  areas  of  environment,  public  health 
and  safety.  The  statutory  basis  for  this 
responsibility  is  set  forth  in  25  U.SC. 
2710  (b)(2)(E)  which  provides  that  tribal 
ordinances  or  resolutions  submitted  for 
the  C^hairman's  approval  ensure  that 

the  construction  and  maintenance  of 
the  gaming  facility,  and  the  operation  of 
that  gaming  is  conducted  in  a  manner 
which  adequately  protects  the 
environment  and  the  public  health  and 
safety.  " 

On  April  27.  1999.  the  Commission 
issued  an  Advance  Notic:e  of  Proposed 
Rulemaking  regarding  the  establishment 
of  environment,  public  health  and  safety 
procedures  After  reviewing  the 
information  solicited  through  this 
notice,  the  Commission  decided  to 
move  forward  with  proposed 
regulations  In  November  1999,  a  Tribal- 
C^ommissinn  Advisory  Committee  was 
formed  to  consult  on  the  project.  The 
Commission  attempted  to  assemble  a 
diverse  advisorv  committee  that 
represented  the  interests  of  a  broad 
range  of  gaming  tribal  governments. 
During  the  period  from  November  1999 
through  Mav  2000.  the  (Commission  and 
the  Tribal  Advisorv'  Committee  met  four 
times  to  develop  a  regulatory  proposal. 
The  Commission  published  a  Notice  of 
Propiiser!  Rulemaking  that  appeared  in 
the  Federal  Register  at  Volume  65.  page 
4555H,  on  Julv  24,  2000.  In  response  to 
the  Federal  Register  notice,  the 
Commission  received  a  number  of 
helpful  c:i)mments  suggesting  changes  to 
the  proposed  rule.  The  Tribal- 
Commission  Advisory  Committee  met 
after  the  close  of  the  [uiblic  comment 
period  to  discuss  the  commtnits  that  had 
been  submitted.  Upon  consideration  of 
the  comments  submitted,  and 
discussions  with  the  Tribal-Commission 
Advisorv  Oimmittee,  the  Commission 
decided  to  revise  the  proposed  rule  and 
republish  the  revised  rule  as  a  proposed 
rule. 

In  proposing  this  regulation,  the 
Commission  is  aware  that  tribal 
governments  take  steps  to  ensure  that 
their  gaming  facilities  are  constructed, 
maintained,  and  operated  in  a  manner, 
which  protects  the  environment,  and 
public  health  and  safety  The 
Commissidu  nntes,  however,  that  it 
lacks  the  approjjriate  mechanism  to 
carry  out  this  aspect  of  its  oversight 
responsibilities  The  Ckimmission  has  a 
dutv  to  design  and  implement  a  viable 
means  of  determining  whether  tribal 
governments  are  in  compliance  with 
requirements  of  the  Act,  Moreover,  the 
absence  of  a  clear  standard  for 
complianf:e  creates  an  impediment  to 
effective  enforcement  for  both  tribal 
governments  ,ind  the  Commission. 


Under  this  regulation,  tribal 
govemment(s)  are  encouraged  to  assume 
the  full  responsibility  for  the 
development  and  implementation  of 
environment,  public  health  and  safety 
laws,  codes,  ordinances  and  resolutions 
applicable  to  their  gaming  operation(s). 
Compliance  with  this  rule  is  met 
through  submission  of  an  environment, 
public  health  and  safety  plan  (Plan) 
which  sets  forth  the  tribal  government's 
policies  and  programs  for  ensuring  that 
its  gaming  operations  do  not  pose  a 
threat  to  the  environment,  public  health 
and  safetv.  Under  this  regulation,  the 
Plan  is  to  contain  the  tribal 
government's  policies  for  the 
development,  implementation,  and 
enforcement  of  environmental,  public 
health  and  safety  standards  for  its 
gaming  operation(s)  and  describe  the 
tribal  government's  standards, 
regulatory  structure(s),  and  enforcement 
program(s)  that  ensure  the  environment, 
public  health  and  safety  of  its  gaming 
operation(s)  are  adequately  protected. 
The  Plan  will  cover  emergency 
preparedness,  construction, 
maintenance  and  operation,  drinking 
water  and  food,  use.  storage  and 
disposal  of  hazardous  materials,  and 
sanitation  and  waste  disposal. 

The  Commission  will  review  the 
Plans  to  ensure  that  they  comply  with 
requirements  in  this  rule.  Thereafter,  the 
Commission's  role  in  enforcing 
compliance  with  this  regulation  focuses 
on  the  tribal  government's  compliance 
with  its  Plan.  This  approach  enables  the 
Commission  to  carry  out  its  oversight 
responsibilities  without  creating  a  set  of 
unnecessar\'  requirements  that  may  be 
inconsistent  with  existing  provisions  of 
tribal  law  or  tribal-state  gaming 
compacts  or  inappropriate  to  the 
geographic  or  other  special  conditions 
in  a  particular  area.  The  Commission's 
oversight  of  such  Plans  will  provide  an 
effective  mechanism  for  ensuring  that 
all  tribal  gaming  facilities  are 
constructed,  maintained  and  operated  in 
the  manner  required  under  the  Act. 
Therefore,  pursuant  to  25  U.S.C.  2710 
(b)(2)(E),  these  regulations  are  being 
proposed  to  establish  the  adequate 
protection  of  the  environment,  public 
health  and  safety  at  Indian  gaming 
operations  regulated  by  the  Act. 

Regulatory  Flexibility  Act 

The  Commission  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
Indian  tribal  governments  are  not 
considered  to  be  small  entities  for     , 
purposes  of  the  Regulatory  Flexibility 
Act. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed  rule 
will  not:  (1)  Result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  and  (3)  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  comp»^te  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Unfunded  Mandates  Reform  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  impose  an 
unfunded  mandate  on  State,  local  or 
tribal  governments  or  on  the  private 
sector  of  more  than  SlOO  million  per 
year.  The  Commission  has  determined 
that  this  proposed  rule  may  have  a 
unique  effect  on  tribal  governments,  as 
this  rule  applies  exclusively  to  tribal 
governments,  whenever  they  undertake 
the„ownership.  operation,  regulation,  or 
licensing  of  gaming  facilities  on  Indian 
lands  as  defined  by  the  Indian  Gaming 
Regulatory  Act.  Thus,  in  accordance 
with  section  203  of  the  Unfunded 
Mandates  Reform  Act,  the  Commission 
has  developed  a  small  government 
agency  plan  that  provides  tribal 
govenunents  with  adequate  notice, 
opportunity  for  "meaningful" 
consultation,  and  information,  advice 
and  education  on  compliance. 

The  Commission's  small  goveriunent 
agency  plan  includes;  formation  of  a 
tribal  advisory  committee;  discussions 
with  Tribal  leaders  and  tribal 
associations;  preparation  of  guidance 
material  and  model  documents;  and 
technical  assistance.  During  the  period 
from  November  1999  through  May  2000, 
the  Commission  and  the  Tribal 
Advisory  Committee  met  four  times  to 
develop  a  regulatory  proposal.  In 
selecting  committee  members, 
consideration  was  placed  on  the  current 
level  of  environmental,  public  health 
and  safety  regulation  exercised  by  the 
tribal  government  represented,  the 
applicant's  experience  in  this  area,  as 
well  as  the  size  of  the  tribe  the  nominee 
represented,  geographic  location  of  the 
gaming  operation  and  the  size  and  type 
of  gaming  conducted.  The  Commission 
attempted  to  assemble  a  committee  that 
incorporates  diversity  and  is 
representative  of  Indian  gaming 
interests.  Since  begiiming  formulation 


ill 


of  this  proposed  rule,  the  Commission 
spoke  at  three  tribal  association 
meetings  and  held  three  field 
consultations  with  tribal  governments 
The  Commission  is  in  the  process  of 
developing  guidance  material;-  that  wi 
include  a  model  Environment,  Public 
Health  and  Safety  Plan.  The 
Commission  will  meet  with  the  Tribal 
Advisory  Committee  to  discuss  thi^ 
public  comments  that  are  received  as  d 
result  of  publication  of  this  proposed 
rule.  Lastly,  prior  to  the  implementation 
deadline  of  this  proposed  nile.  the 
Commission  will  hold  regional 
technical  assistance  workshops. 

Paperwork  Reduction  Act 

The  Commission  is  in  the  process  of 
obtaining  clearance  from  the  Office  of 
Management  and  Budget  ((1MB)  for  tin 
information  collection  requirements 
contained  in  this  proposed  rule,  as 
required  by  44  USC  3501  ft  spq  The 
information  required  to  bp  submitted  is 
identified  in  §  580  20-580.30,  and  will 
be  used  to  determine  compliance  with 
this  pari. 

The  public  reporting  burden  fnr  this 
collection  of  information  is  estimdtf^d  to 
average  150  hours,  to  initially  prepare 
an  Environmental.  Public  Health  and 
Safety  Plan,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  Commission 
estimates  that  information  needed  to 
maintain  the  Plan  will  require  an  annual 
burden  of  190  hours.  It  is  estimated  that 
an  additional  21  hours  will  be  required 
to  prepare,  and  gather  the  data  needed, 
and  to  complete  the  collection  of 
information  necessary  to  prepare  for 
plan  renewal.  Plans  need  to  be  updated 
every-  three  years 

Public  reporting  burden  for  thi.s 
collection  of  information  is  estimated  to 
average  361  hours  per  year  including 
the  time  for  initial  Plan  preparation. 
monitoring,  recordkeeping  and  Plan 
renewal  preparation.  The  Commission 
estimates  that  approximately  198  tribal 
governments  will  need  to  file  an 
Environmental,  Public  Health  and 
Safety  Plan  for  an  annual  burden  of 
71,478  hours. 

Send  comments  regarding  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
both.  Environment,  Public  Health  and 
Safety  Comments,  National  Indian 
Gaming  Commission,  1441  L  Street 
NW.,  Suite  9100,  Washington.  DC 
20005;  and  to  the  Office  of  Information 
and  Regulator}'  Affair,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  The  Office  of  Management 
and  Budget  (OMB)  has  up  to  60  davs  to 


approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days:  therefore  public  comments  should 
be  submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

The  Commission  solicits  public 
comment  as  to: 

a  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  and  whether  the 
information  will  have  practical  utility: 

b  The  ai  curacy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodnlogv  and  assumptions  used; 

c  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d   Hou  to  minimize  the  burden  of  the 
coUectujii  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

An  agency  may  not  conduct,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 

number 

National  Environmental  Polity  Act 

The  Ciomniission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
ma|or  Federal  action  significantly 
affecting  the  qualify  nf  the  human 
environment  and  that  no  detailed 
statement  is  requireii  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969(42  U.S.C.  4321  et.  seq). 

Takings  (Executive  Order  12630) 

The  (  imunission  has  determined  that 
this  proposed  rule  does  not  have 
Mgnificant    takings"  implications. 
Thus,  a  takings  implications  assessment 
IS  not  required. 

Federalism  (Executive  Order  12612) 

The  Commission  tia'-  determined  that 
this  proposed  rule  does  not  have 
significant  Federalism  effects  because  it 
pertains  soielv  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles. 
rights  and  responsibilities  of  States. 

Civil  lustice  Reform  (Exet  utivp  Order 
12988) 

hi  accordance  with  Executive  Order 
12988,  the  (Commission  has  determined 
that  this  proposed  rule  does  not  unduly 
burden  the  ludicial  system  and  meets 
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the  requirements  nf  sections  3(d)  and 
3(b)(2)  of  the  Order 

Montie  R.  Deer. 

Chairrniir 

List  of  Subjects  in  25  CFR  Part  580 

Gambling.  Indians-lands. 
Environment.  Health  and  Safetv. 
Indians-Tribal  government. 

For  the  reasons  stated  in  the 
preamble,  the  National  Indian  Gaming 
Commission  proposes  to  amend  25  CFR 
by  adding  a  new  part  580  as  follows: 

PART  580— PROTECTING  THE 
ENVIRONMENT,  PUBLIC  HEALTH, 
AND  SAFETY 

Subpart  A — Requirement  tor  an 
Environment.  Public  Health,  and  Safety  Plan 

Sec. 

580  2     What  is  the  purpose  of  this  part? 
580  3     When  does  this  part  apply? 
580  4     What  is  the  scope  of  this  part? 
580  ."i     How  does  a  tribal  government  comply 
with  this  part' 

580.6  What  is  the  Environment,  Public 
Health,  and  Safety  Plan'' 

580.7  What  is  the  effef:t  of  a  tribal 
governments  Compliance  with  this  part? 

Subpart  B — Contents  of  an  Environment, 
Pubtic  Health  and  Safety  Plan 

580  20     What  must  the  tribal  government 

in(.ludt'  in  its  Plan? 
.580  22     What  ar>'  some  examples  of 

information  about  emergency 

preparedness  that  will  help  meet  the 

requirements  of  §  580.20(b)? 
580.24     What  are  some  examples  of 

information  about  construction. 

maintenance  and  operation  that  will 

help  meet  the  requirements  of 

5  580.20(bJ? 
i8U  2fi    What  are  some  examples  of 

information  about  drinking  water  and 

food  that  will  help  meet  the 

requirements  of  §  580.20(b)? 
58U.28     What  are  some  examples  of 

information  about  use,  storage,  and 

disposal  of  hazardous  materials  that  will 

help  meet  the  requirements  uf 

§  580.20(b)? 
580.30     What  are  some  examples  of 

information  about  sanitation  and  waste 

disposal  that  will  help  meet  the 

requirements  of  §  580.20(b)? 
")«U.32     May  a  tribal  government  assign  its 

Plan  compliance  functions  to  another 

entity? 
'iHO  .18    What  is  a  Certificate  of  Assurance? 

Subpart  C— Plan  Submission  and  Review 
Process 

1^1 1  40    When  must  the  tribal  government 

submit  its  Plan? 
.■)80.42     Where  is  the  Plan  to  be  submitted? 
580.44    When  does  a  Plan  become  effective? 
"80.50     Who  will  review  the  Plan? 
'iHO  52    What  factors  will  be  considered  in 

the  review  of  the  Plan? 
■)8()  54     What  are  the  steps  in  the  review 

process? 


580.56     What  happens  when  a  tribal 

government  submits  its  Plan  to  the 

Commission? 
580.58    What  happens  if  the  initial 

evaluation  does  not  result  in  a  finding  nt 

compliance? 
580.60     What  is  the  process  for  a  formal 

review  of  the  Plan? 
580.62     If  the  Reviewing  Commissioner 

determines  that  the  Plan  does  not 

comply,  may  the  tribal  government 

appeal? 
580.64     How  will  the  Commission  process 

an  appeal  under  580.62? 
580.66     What  is  the  status  of  the  Plan  if  the 

tribal  government  does  not  appeal  the 

Reviewing  Commissioner's 

determination' 

Subpart  D — Plan  Revisions  and  Updates 

580.70     When  must  a  Plan  be  revised? 
tHO  72     Wh<»n  mn«t  a  Plan  hf  updated'' 

Subpart  E— Inspections,  Enforcement,  and 
Recordkeeping 

5HU.8U     When  can  the  Commission  conduct 

an  on-site  inspection? 
580.82     What  procedures  will  the 

Commission  follow  in  an  enforcement 

action  taken  pursuant  to  this  part? 
580.84     What  happens  if  the  Plan  is  found 

not  to  be  in  compliance  following  the 

conclusion  of  a  formal  review? 
580.86     What  are  some  other  examples  of 

violations  that  may  result  in  an 

enforcement  action? 
580.88     If  the  tribal  government  has  signed 

a  Tribal-State  compact,  will  the  tribal 

government  have  to  comply  with  two 

sets  of  standards? 
580.90     Does  this  part  affect  the  regulatory 

authority  of  any  other  governmental 

entity  or  alter  tribal-state  gaming 

compacts? 
580.92     What  records  must  the  tribal 

government  keep? 
580.94     How  long  must  the  tribal 

government  maintain  the  types  of 

<••><  ords  outlined  in  §580.92? 

Authority:  25  I' S.C.  2710. 

Subpart  A — Requirement  for  an 
Environment.  Public  Health,  and  Safety 
Plan 

§  580  2    What  is  the  purpose  of  this  part? 

riu'  purpi  )^t'  of  this  [lart  is  to: 

(a)  Encourage  tribal  government(s)  to 
exercise  regulatory  primacy  and  assume 
the  fullest  responsihilitv  ff)r  the 
administration  and  <'nforcem('nt  ot  tribal 
environmental,  public  health  and  safety 
laws,  codes,  ordinances,  and  other  tribal 
enactments  applicable  to  gaming 
operations  on  Indian  lands; 

(b)  Ensure  that  tribal  gaming  facilities 
are  constructed,  maintained  and 
operated  in  a  manner  that  adequately 
protects  the  environment,  public  health 
and  safety  as  rei^uirfd  h\  the  Indian 
Gaming  Regulatf)rv  Act  (Act);  and 

(c)  Establish  the  process  and  criteria 
used  by  the  Commission  in  carrying  out 
its  statutory  oversight  responsibility  to 


determine  compliance  with  the  sections 
of  an  approved  tribal  gaming  ordinance 
on  matters  pertaining  to  the 
environment,  public  health  and  safety. 

§  580.3    When  does  this  part  apply? 

This  part  applies  when  an  Indian  tribe 
undertakes  the  ownership,  operation, 
regulation,  or  licensing  of  gaming 
facilities  on  Indian  lands  over  which  it 
has  jurisdiction,  under  the  provisions  of 
the  Act. 

§  580.  4    What  is  the  scope  of  this  part? 

This  part  pertains  to  the  development, 
regulation,  and  enforcement  of 
environment,  public  health  and  safety 
standards  applicable  to  a  tribal 
government's  gaming  operation(s),  and 
covers  the  area(s)  w'here  gaming 
activities  are  conducted;  parking  areas 
used  primarily  for  gaming  patrons;  and 
anv  other  area(s]  over  which  the  tribal 
governments  gaming  regulator^'  body 
has  jurisdiction  under  the  tribal 
government's  approved  gaming 
ordinance. 

§  580,5    How  does  a  tribal  government 
comply  with  this  part? 

In  order  to  comply  with  this  part,  a 
tribal  government  will: 

(a)  Prepare  an  Environments  Public 
Health  and  Safety  Plan  (Plan)  in 
accordance  with  §  580.20  of  this  part; 

(b)  Submit  the  Plan  to  the 
Commission  in  accordance  with 
provisions  of  §  580.40  of  this  part; 

(c)  Meet  all  the  requirements 
contained  in  this  part;  and 

(d)  Comply  with  the  provisions 
contained  in  its  Plan. 

§  580.6    What  is  the  Environment.  Public 
Health,  and  Safety  Plan? 

The  Environment,  Public  Health  and 
Safetv  Plan  is  a  document  that  describes 
the  standards,  systems,  and/or  processes 
used  by  the  submitting  tribal 
government  to  implement,  monitor  and 
enforce  the  tribal  government's 
environment,  public  health  and  safety 
standards  as  they  pertain  to  the  gaming 
operation(s)  on  its  Indian  lands.  The 
Plan  will  be  used  by  the  Commission  in 
carrving  out  its  oversight  responsibility 
in  accordance  with  25  U.S.C. 
4,  2710(b)(2)(E). 

§  580.7    What  is  the  effect  of  a  tribal 
government's  compliance  with  this  Part? 

Once  a  Plan  is  in  place,  the 
Commission  will  focus  its  oversight 
activities  on:  reviewing  and  processing 
Plan  submissions:  monitoring  tribal 
compliance  with  its  Plan:  and 
monitoring  the  tribal  government's 
response  to  conditions  presenting  an 
imminent  threat  to  the  environment, 
public  health  and  safety.  Routine 
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oversight  and  enforcement  will  be 
considered  the  primary  responsibility  of 
the  appropriate  tribal  governmental 


agency  and/or  nth«>r  I'ntitx  (icstrihi'd 
the  Plan. 


Subpart  B — Contents  of  an 
Environment.  Public  Health  and  Safety 
Plan 


§580.20    What  must  the  tribal  government  include  in  its  Plan? 

The  Plan  must  contain  the  information  shown  in  the  follnwiiij;  t.ii)ie 


The  Plan  must  address 


(a)  Part  I   Identifying  information 


And  each  area  must  contain 


lb)  Part  II  Substantive  Areas  Emergency  preparedness  laccidents  in. 
Junes  and  medical  emergencies,  natural  and  other  disasters  fire  se- 
cunty  threats).  Construction,  maintenance  and  operation  Drinking 
water  and  food.  Use,  storage  and  disposal  of  hazardous  material 
and  Sanitation  and  waste  disposal 


(c)   Pan  III    Supporting  Information    Documentation  showing  that  the 
tnbal  government  has  an  adequate  programtsi  to  carry  out  the  Plan 


(d)  Part  IV  Certificates  of  Assurance  Documents  certifying  that  the 
Plan  fairly  and  accurately  descnt)es  the  standards  processes  and 
systems  used  by  the  tribal  government  to  ensure  that  gaming  oper- 
ation(s)  on  Indian  lands  are  constructed  operated  and  maintained  in 
a  manner  that  adequately  protects  the  environment  public  health 
and  safety 


(1)  The  tritje  s  name  and  the  name(s)  of  ttie  gaming  operation(s); 

(2)  The  owner  operator  licensing  body  and/or  management  contractor 

of  the  gaming  operation!  s) 

(3)  The  contact  person  and 

(4)  A  description  of  the  gaming  operation(s)  including  location(s),  size 
in  square  tee!  aavs  and  hours  of  operation,  and  maximum  occu- 
pancy load 

(11  Copies  or  a  descr.pnon  of  the  tribal  govemment's  policies,  oper- 
ating procedures  standards  compliance  monitonng  system,  enforce- 
ment programisi  and  qualified  personnel 

i2i  The  official  title  and  responsibilities  of  each  tribal  or  other  entity  re- 
spx)nsibie  for  carrying  out  the  Plan  or  parts  thereof 

(3)  A  description  or  copy  of  pertinent  agreements  with  any  non-trit)al 
entity  if  applicable 

1 1 1  Identification  of  the  wntien  standards  the  tnbal  govemment  will  use 
to  carry  out  the  provisions  of  its  Plan  including  either  citations  to  or 
copies  of  the  applicable  tnbal  ordinances,  resolutions  regulations, 
management  controls,  policy  and  procedures  or  other  governing  in- 
struments 

(2)  Identiticdtion  .'  eact'i  tnoai  governing  oody  responsible  lor  admin- 
istenng  the  Plan   or  pari  thereof 

(3)  A  description  or  copv  ot  the  procedures  the  trit»al  govemment  will 
use  to  enforce  compliance  with  the  Plan; 

(4)  A  description  or  copy  of  the  procedures  the  tnbal  govemment  will 
use  to  monitor  compliance  with  the  Plan,  which  may  include  permit- 
ting processes  and  inspection  license,  reporting  monitonng  and 
record  Keeping  requirements 

(5)  A  description  o*  the  'ecorc!  Keeping  system  which  may  contain  em- 
ployee cont'-iactor  training  education  certifications,  licenses.  worV  ex- 
perience ana  continuing  education  requirements  for  each  section  of 
the  Plan 

di  Certification  that  the  sianoards  'Oentitiea  m  the  Plan  are  at  least  as 
stnngent  as  applicable  federal  o'  othe'  siana,i'ds  commonly  used  in 
the  surrounding  geographic  area 

(2i  Certification  that  sutficient  resources  are  available  to  carryout  the 
Plan 

i3)  Certification  that  individuals  responsible  'or  oversight,  planning,  and 
implementation  of  the  Piar-  have  the  minimum  qualifications  nec- 
essary to  discharge  their  -esponsibiiities 

(41  Certification  that  the  Plan  contains  a  true  and  accurate  descnption 
of  the  standards  and  systems  m  place  to  ensure  ttiat  the  gaming  op- 
erationis)  is  constructeo  operatec  and  maintained  in  a  manner  that 
adequately  protects  the  environmen'   pubic  health  and  safety. 

(5)  Certification  that  adequate  'esourcps  are  dwiiiable  to  carry  out  ttie 
Plan   and 

(6)  Certification  that  the  standards  identified  m  the  Plan  have  tjeen  duly 
considered  by  the  tnbai  government  and  found  to  be  as  stnngent  as 
federal  or  other  legally  applicable  standards  and  consistent  with  en- 
vironment public  health  and  safetv  needs  and  concerns  in  relation  to 
the  gaming  operation 


§  580.22    What  are  some  examples  of  information  about  emergency  preparedr>ess  that  will  help  meet  the  requirements  coritained  m 
§  580.20(b)? 


The  following  table  shows  examples  of  information  that   can   be   hk  Uk 


tht    Plan  to  satisfy  this  requirement. 


For 


Narrative  descnptions  of 


(a)  Accidents,  mjunes,  and  medical     (1)  Ttie  steps  taken  to  prevent  prepare  for  and  respond  to  accidents   injuries  and  medical  emergencies: 
emergericies  the  emergency  response  system  in  place   including  the  availability  of  trained  emergency  personnel,  am- 

bulance service,  medical  transport  and  medical  tacmiies  serving  the  tnoal  governments  gaming  oper- 
ation and  identifying  information 
(2)  Other  pertinent  information  or  documentation   such  as  emerQencv  'esponse  plans,  evacuation  policies 
or  procedures,  or  other  similar  documents 
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For 


Narrative  descriptions  of 


(b)  Natural  and  Other  Disasters 


(c)  Fire  

(dl  Secunty  threats 


ili  The  steps  taken  to  prepare  for  and  respond  to  such  natural  or  other  disasters  with  a  likelihood  of  oc- 
currence given  the  geological  or  climatic  conditions  of  the  area,  including  evacuation  or  other  special 
safety  procedures  incident  response  systenns  or  other  safety  measures  in  place 

(2)  Some  additional  examples  of  information  that  might  be  included  depending  on  the  scope  and  com- 
plexity of  the  operation  such  as  descnptions  of  back-up  communications  systems,  mock  drill  schedules. 
equipment  testing  back-up  power  and  water  systems,  and  hazardous  matenals  response 

(1)  The  steps  taken  to  prevent  prepare  for  and  respond  to  fire  emergencies,  including  evacuation  proce- 
dures and  alarm  systems 

(2)  Availability  of  fire  fighting  services  trained  personnel,  and  fire  suppression  systems. 

(1 1  The  steps  takeo  to  prepare  for  and  respond  to  secunty  threats,  including  bomb  threats,  unlawful  intru- 
sions, criminal  acts  and  other  foreseeable  secunty  nsks, 

(2)  Evacuation  procedures  or  other  special  precautions;  and 

(3)  The  availability  of  law  enforcement  services 


§  580.24    What  are  some  examples  of  information  about  construction,  maintenance  and  operation  that  will  help  meet  the  requirements 
of  580.20(b)? 

The  following  table  shows  examples  of  the  inforindtnin  that  can  be  included  in  the  Plan  to  satisf\-  this  requirement. 


For 


(ai  Construction  standards 


Some  examples  of  information  that  will  meet  this  requirement  include 


(1)  The  building  code  or  standards  that  the  tnbal  govemment  follows. 

(2)  The  standard  that  the  tnbai  government  uses  for  plumbing,  electncal  and  mechanical  systems,  and 
(3i  The  practices  that  the  tnbal  government  follows  for  managing  sediment  and  stormwater 

(b)   Preventative  (Maintenance  and     i  Vi  Ma-ntenance  and    nspection  schedules  for  heating  and  air  conditioning  systems,  elevators,  parking 
Repair.  "         i      areas  and  stormwater  management  facilities,  and 

'  I  (2)  Procedures  and  schedules  m  place  tor  ensunng  the  safe  operation  of  energy  sources  used  to  supply 
the  gaming  operation(s)  and  records  systems  for  inspections,  maintenance,  and  repair 


§580.26    What  are  some  examples  of  information  about  drinking  water  and  food  that  will  help  meet  the  requirements  of  §  580.20(b)? 

The  following  tablf  shows  infoniiation  that  can  be  included  to  satisfy  this  requirement. 


For 


Some  examples  of  information  that  will  meet  this  requirement  include 


(a)  Drinking  water  ! ,  (1)  The  water  system  that  supplies  the  gaming  operation: 

(2)  The  amount  of  storage  maintained  andor  whether  a  back-up  source  is  available 

(3)  The  inspection  and  testing  program   including  the  responsible  entity;  and 

(4)  An  emergency  plan  to  respond  to  contamination 

(b)  Food  Preparation  and  Handling      f  1 1  The  inspection  and  testing  program  including  the  responsible  entity; 

t2i  Measures  used  to  ensure  proper  temperature  control  of  food 
(3)  Methods  used  to  educate  employees  on  proper  hygienic  practices,  and 
I  (4)  Control  measures  used  to  prevent  food  contamination 


§  580.28    What  are  some  examples  of  Information  about  use.  storage,  and  disposal  of  hazardous  materials  that  will  help  meet  the 
requirements  of  §  580.20(b)? 

The  followint^  tabU-  shows  examples  ot  iiifurinatinii  that  ran  b«-  included  in  the  Plan  to  satisf\-  this  requirement. 
For  purposes  of  this  part  hazardous  material  shall  mean:  paints,  solvents,  pesticides,  cleaning  agents,  and  fuels  if  thev 
are  used  as  part  of  the  construction,  operation  or  maintenance  of  the  gaming  operation. 


For 


Some  examples  of  information  that  will  meet  this  requirement  include 


(a)  Use  and  handling  j [  (1)  Certification   licensing   or  other  methods  used  to  make  sure  persons  using  or  handling  hazardous  ma- 

1  teriais  have  t^een  trained  appropriately  and 

I  (2)  A  copy  of  the  tnbai  government  s  written  procedures  for  use  and  handling  hazardous  matenals 

(b)  Storage    (1)  The  methods  used  to  control  access  to  hazardous  matenals, 

(2)  The  spili-prevention  and  response  plan   and 
I  (3)  Methods  used  to  ensure  hazardous  matenals  are  placed  in  proper  containers  and  that  containers  are 

I      labeled  property 

(c)  Disposal 1  (1)  The  guidelines  that  nave  been  adopted  for  the  proper  disposal  of  hazardous  matenals.  and 

'  (2)  Any  agreements  in  place  with  local  govemments  or  pnvate  contractors. 


§  580.30    What  are  some  examples  of  information  about  sanitation  and  waste  disposal  that  will  help  meet  the  requirentents  of 
1580.20(b)? 

The  following  table  shows  information  that  can  be  included  to  satisf\-  this  requirement. 


For 


(a)  Solid  waste 


Some  examples  of  information  that  will  meet  this  requirement  include 


(1)  The  methods  used  to  dispose  of  solid  waste: 

(2)  Recycling  or  pollution  prevention  plans  in  place:  and 

(3)  Any  agreements  m  place  with  local  govemments  or  pnvate  contractors. 
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For 


Some  examples  of  infomiatlon  that  will  meet  this  requirement  irKlude 


(b)  Wastewater  and  Sewage  Dis-    (1)  The  treatment  and/or  disposal  system  being  used 
posal  (2)  Any  agreements  in  place  with  local  government  or  private  contractors 

(3)  If  wastewater  is  treated  or  disposed  of  on-sile  the  rnamtenance  p'ograrr  tor  the  plant  and  qualification 
critena  for  plant  operators 

(1)  The  disposal  program  in  place 

(2)  Any  agreements  in  place  with  local  govemments  or  pnvate  contractors. 


(c)  Bio-hazard  disposal 


§  580.32    May  a  tribal  government  assign 
its  Plan  compliance  functions  to  anottter 
entity? 

A  tribal  government  may  enter  into  an 
agreement  with  a  federal,  state,  or  local 
government  or  contract  with  a  private 
entity  to  provide  ser\'ices  or  functions 
necessary  to  carry  out  its  Plaii  or  any 
portion  thereof.  However,  this  does  not 
relieve  the  tribal  government  of  its 
responsibility  to  comply  with  the  Plan, 


or  any  portion  thereof  Responsihilitv  tn 
ensure  compliance  with  the  Plan  rests 
with  the  tribal  govnrnmpnt  as  the 
responsible  governmental  entity. 

§  580.38    What  is  a  Certificate  of 
Assurance? 

A  Certificatp  of  As.surance  is  a  UTittpn 
pledge  from  the  governing  body  of  a 
tribe  certifv'ing  that  all  requirements  of 
§  580.20  are  (or  will)  be  met  and  that  all 


rppr'";pntati.'n'  m.iri.^  in  the  Plan  are 

Subpart  C — Plan  Submission  and 
Review  Prcx^ess 

§  580.40     When  must  the  tritwl  government 
submit  its  Plan'> 

The  tnbdi  acNcrninent  must  submit  its 
I'lan  u>  the  (ommission  as  shown  in  the 
following  table. 


If  the  tribal  government's  gaming 
operation  is 


Then  the  tnbal  goverrimen;  must 


(a)  Already  in  existerwe  on  the  ef- 
fective date  of  this  pan 

(b)  Under  construction  on  the  effec- 
tive date  of  this  part 

(c)  Not  in  existence  or  under  con- 
struction on  the  effective  date  of 
this  part 


Submit  the  tnt)al  government  s  Plan  within  twelve  (12)  months  of  the  etiective  date  of  this  part 

Submit  the  tnbal  government  s  Plan  withm  twelve  (12>  months  ot  the  etiective  date  of  ihis  part  or  at  least 
sixty  (60)  days  before  the  tnbal  government  opens  the  gaming  operattor^  whichever  is  later 

Submit  the  tnbal  govemment  s  Plan  at  least  sirfv  (60i  days  t»efore  the  tnba'  govemrnen!  opens  the  gaming 
operation 


§  580.42    Where  is  the  Plan  to  be 
submitted? 

The  Plan  is  to  be  submitted  by 
certified  mail  return  receipt  requested 
to:  The  National  Indian  Gaming 
Commission,  Environment,  Public 
Health,  and  Safety.  1441  L  Street,  N\V., 
Suite  9100,  Washington,  DC  20005 

§  580.44    When  does  a  Plan  become 
effective? 

A  tribal  Plan  becomes  effective  on  the 
date  it  is  mailed  to  the  address  listed  in 
§580.42. 

§  580.50    Who  will  review  the  Plan? 

The  Commission  shall  designate  one 
of  its  members  to  oversee  the  review 
process  and  make  the  initial 
determination  on  whether  the  tribal 
government's  Plan  meets  the 
requirements  in  §  580.20. 

§  580.52    What  factors  will  be  considered  in 
the  review  of  the  Ptan? 

The  Commission  will  consider 
whether  the  Plan  meets  the 
requirements  of  §  580.20  and  contains 
all  the  required  certificates  of  assurance. 

§  580.54    What  are  the  steps  In  the  review 
process? 

The  review  process  may  include  three 
phases:  an  initial  evaluation,  a  formal 
review  by  the  Commissioner  designated 
to  conduct  the  review,  and  an  appeal  to 
the  full  Commission.  A  Plan  may  be 


found  to  comply  with  the  requirements 
of  this  part  in  any  phase  of  the  review 
process  and  upon  determination  of 
compliance  the  review  is  complete 

§  580.56    What  happens  when  a  tribal 
govemment  submits  its  Plan  to  tf>e 
Commission? 

On  the  intial  submission  the  Plan  is 
evaluated  for  completeness  in 
accordance  with  §  580.20  If  the  Plan 
complies  with  the  requirements  nf  this 
part,  the  Reviewing  Commissioner  will 
notify  the  tribal  government  that  the 
Plan  is  compliant  and  that  the  re\  lew 
process  is  concluded.  As  pari  of  the 
initial  evaluation  the  Reviewing 
Commissioner  may  also: 

(a)  Request  any  additional 
information  needed  to  complete  the 
evaluation; 

(b)  Consult  with  tribal  entities  or 
other  entities  identified  in  the  Plan  to 
clarify  information  contained  therein 

(c)  Conduct  on  site  inspections  where 
appropnate 

§  580.58    What  happens  if  the  initial 
evaluation  does  not  result  in  a  finding  of 
compliance? 

If  the  initial  evaluation  does  not  result 
in  a  finding  of  compliance,  the 
Reviewing  Commissioner  will  notif>  the 
tribal  govemment  that  the  Plan  does  not 
appear  to  address  the  factors  specified 
in  §  580.20  and  indicate  the  part(s)  of 
the  Plan  that  require  revision  and 


funher  advise  the  tribal  govemment  that 
the  Plan  will  be  considered  in  a  formal 
review  process  if  revisions  are  not 

submitted  vvithin  ninet\  '*^n'  (lays. 

§  580.60    What  is  the  process  for  a  formal 
review  of  tt»e  Plan'' 

The  fnrnirii  re\  lew  process 
ciimmencps  when  the  Reviewing 
( ■ommissioner  notifies  wx'  irit)al 
K'lvernmpnt  b\  (  ertified  mail  that  the 
Flan  does  not  ajipear  to  be  rompliant 
and  has  been  referred  for  formal  review. 
During  the  formal  re\  h  v\  pr  n  ess.  the 
Ke\  lewinii  (-onimissi oiler  \\ , ,, 

(a|  P^xamine  am  further  submissions 
from  the  tnbdi  t;o\-erimient  and  conduct 
further  t  onsuit,it;oris  w  itli  \i\^  tribal 
government  if  sui  h  i  onsultations  appear 
useful. 

fb)  Prepare  an  aiiir,  mi  strati ve  record 
based  nn  the  Plan. 

(c)  Based  on  the  .idnuinstrative  record 
decide  v\  helher  'tie  t'i„n  is  compliant: 

id]  After  <  onsinorint:  tiie  matter, 
inform  the  triii.ii  ;>:<  xernnient  in  writing 


whether,  in  th* 


I  [  ■- 1 1 1 1  o  1 1 


the 


Reviewing  C, ommissioner,  the  Plan 
r  timpiips  vMth  the  fai  tors  specified  in 

6s.S80,20, 

ie)  if  the  Pl.ui  does  not  comply  with 

these  factors  inc  Imfe  vs  iifi  \h<   \^T;tte^ 
determination 

(1)  A  description  of  ttiose  aspects  in 
the  Plan   wh\t  h  ni.iKe  the  Plan 
unsatisfa(  tor\ 
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(2)  The  steps  the  tribal  government 
must  take  for  the  Plan  to  be  considered 
satisfactop.-; 

(3)  A  schedule  for  corrective  action 
and  resubmission  of  the  Plan; 

(4)  A  statement  regarding  the  tribal 
government's  opportunity  to  appeal  the 
matter  to  the  full  Commission 

(f)  The  formal  review  process  will  he 
concluded  within  ninety  (90)  days  from 
the  date  of  the  notice.  i 

§580.62    It  the  Reviewing  Commissioner 
determines  that  the  Plan  does  not  comply, 
may  the  tribal  government  appeal? 

Yes.  A  tribal  government  may  appeal 
the  Reviewing  Commissioner's 
determination  that  the  Plan  does  not 
complv  to  the  full  Commission,  Such  an 
appeal  shall  be  filed  in  writing  within 
thirtv  (30)  days  after  the  Reviewing 
Commissioner  serves  the  determination 
letter  under  part  519  of  this  chapter, 
Unless  that  time  is  extended  by  the 
Commission  at  the  request  of  the  tribal 
government  An  appeal  shall  statp  why 
the  tribal  government  believes  the 
Reviewing  Commissioner's 
determination  to  be  erroneous,  and  shall 
include  supporting  documentation,  if 
anv.  Failure  to  file  an  appeal  within  the 
time  provided  by  this  section  shall 
result  in  a  waiver  of  the  opportunity  tor 
an  appeal,  i 

§  580.64    How  will  the  Commission  process 
an  appeal  under  580.62? 

The  Commission  may  decide  the 
appeal  based  onlv  on  a  review  of  the 
record  before  it  or  may  initiate  further 
consultation  discussions  if  requested  bv 
the  tribal  government,  before  deciding 
the  appeal  The  decision  on  appeal  shall 
require  a  majority  vote  of  the 
Commissioners  The  Commissum  shall 
advise  the  tribal  government  of  its 
decision  in  writing. 

§  580.66  What  is  the  status  of  the  Plan  if 
the  tribal  government  does  not  appeal  the 
reviewing  Commissioner  s  determination? 

If  a  tribal  government  does  not  appeal 
the  determination  of  the  Reviewing 
Commissioner,  the  Reviewing 
Commissioner's  determination 
completes  the  formal  review  process 
and  that  determination  becomes  the 
decision  of  the  Commission  as  to 
whether  the  Plan  complies  with  th»' 
factors  established  under  ^  580,52 

Subpart  D — Plan  Revisions  and 
Updates 

§580.70    When  must  a  Plan  be  revised? 

A  tribal  government  should  keep  its 
Plan  current  and  revise  its  Plan 
whenever  a  material  change  affects  the 


tribal  government's  ability  to  carryout 
the  Plan  Some  examples  include,  but 
are  not  limited  to: 

(a)  Substantial  changes  in  tribal  codes, 
ordinances,  regulations,  or  compact 
provisions; 

(b)  Substantia!  changes  to  or 
termination  of  intergovernmental 
agreements; 

(c)  Structural  expansions, 
renovations,  or  modifications  of  the 
gaming  operation(s); 

(d)  Construction  of  a  new  gaming 
operation; 

(e)  Changes  in  the  tribal  regulatory 
structure  or  enforcement  programs 
identified  in  the  Plan;  or 

(f)  Managerial  changes  that 
substantially  affect  or  alter  the  practices, 
prnci'dures,  or  svstems  contained  in  the 
Plan, 

§580.72    When  must  a  Plan  be  updated? 

(ai  A  tribal  t;()\ernment  must  review 
and  update  its  Plan  every  three  years. 
The  updated  Plan  should  reflect  any 
changes  to  the  Plan  during  the  Plan 
review  period  and  in  the  three-year 
period  before  the  review. 

(b)  The  Commission  will  send  a 
notice  to  the  tribal  government 
informing  the  tribal  government  that  it 
needs  to  review  and  update  its  Plan, 
Within  90  davs.  of  receipt  of  this  notice, 
a  tribal  sjcnernnient  must  submit  its 
updated  Plan  to  the  Oimmission.  If 
none  of  the  information  contained  in  the 
tribal  government's  Plan  has  changed 
the  tribal  government  must  notif\'  the 
Commission  in  writing  that  it  has 
completed  a  review  of  its  Plan  and  that 
nn  changes  to  the  Plan  have  been  made. 

Subpart  E — Inspections,  Enforcement, 
and  Recordkeeping 

§  580.80    When  can  the  Commission 
conduct  an  on-site  inspection? 

Lender  its  enforcement  authority  set 
forth  in  25  CFR  571.5,  the  Commission 
may  conduct  an  on-site  inspection: 

(a)  At  any  time  to  ensure  compliance 
with  the  Plan; 

(b)  If  the  Commission  conducts  a 
routine  investigaticm  not  related  to 
environmental,  public  health  and  safety 
issues,  and  discovers  a  condition  that 
needs  investigaticm; 

(c)  If  the  tribal  government's  Plan 
raises  concerns  that  an  area  of  the 
environment,  public  health  or  safety  is 
not  being  adfjquatelv  addressed;  or 

(d)  When  an  emergency  situation 
exists  at  a  gaming  operation. 


§  580.82    What  procedures  will  the 
Commission  follow  in  an  enforcement 
action  taken  pursuant  to  this  part? 

The  Commission  will  follow  the 
enforcement  procedures  set  forth  in  25 
CFR  part  573. 

§  580.84    What  happens  if  the  Plan  is  found 
not  to  be  in  compliance  following  the 
conclusion  of  a  formal  review? 

If  a  tribal  government  operating  a 
gaming  facility  fails  to  bring  its  Plan 
into  compliance  following  the 
Commission's  decision  an  enforcement 
action  under  25  CFR  part  573  may  be 
initiated. 

§  580.86  What  are  some  other  examples  of 
violations  that  may  result  in  an  enforcement 
action? 

(a)  Failure  to  submit  a  Plan  as 
required  by  this  part; 

(b)  Failure  to  comply  with  the  Plan 
that  the  tribal  government  has  adopted; 

(d)  Operation  of  a  gaming  facility 
without  regard  to  a  Plan  approved  by 
the  tribal  government  which  adequately 
protects  the  environment  or  public 
health  and  safety; 

(e)  Failure  to  correct  deficiencies 
discovered  during  a  compliance  review 
by  the  Commission;  or 

(f)  Misrepresentations  of  any  fact  or 
assertion  made  in  the  Plan  under 

§§  580.20,  and  580.52  upon  which  the 
Commission  relied  in  granting  approval 
of  a  Plan. 

§  580.88    If  the  tribal  government  has 
signed  a  Tribal-State  compact,  will  the  tribal 
government  have  to  comply  with  two  sets 
of  standards? 

No.  When  standards  are  contained  in 
Tribal-State  compacts  those  standards 
can  be  used  to  comply  with  this  part. 

§  580.90    Does  this  part  affect  the 
regulatory  authority  of  any  otiier 
governmental  entity  or  alter  tritMl-state 
gaming  compacts? 

No.  Nothing  in  this  part  is  intended 
to: 

(a)  Reduce,  dim.inish.  or  otherwise 
alter  the  regulatory  authority  of  any 
other  Federal.  State,  or  tribal 
governmental  entity;  or 

(b)  Amend  or  require  amendment(s)  to 
any  tribal-state  gaming  compact(s). 

§  580.92    What  records  must  the  tribal 
government  keep? 

The  tribal  government  must  keep 
sufficient  records  to  verifv'  compliance 
with  its  Plan  including  any  records  the 
tribal  government  has  identified  in  its 
Plan  under  §  580.20.  or  otherwise 
required  by  federal  law,  to  carry  out 
provisions  of  this  part. 
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Such  records  irrcluding  updates,  tor  example 


(a)  Emergency  Preparedness; 
Drinking  Water  and  Food;  Use, 
Storage  &  Disposal  of  Hazardous 
Materials;  Sanitation  and  Waste 
Disposal;  and  Maintenance  and 
Operations, 


(b)  Construction 


(1)  Copies  of  policies,  procedures  and  standards  described  or  identified  m  the  tnbai  government's  Plan, 

(2)  Employee  training,  education  certifications  licenses  and  worv  expenencp 
Monitoring  and  test  results  such  as 

(i)  Emergency  equipment  inspection;  _ 

(ii)  Drills, 

(iii)  Fire  suppression  systems, 

(iv)  Water  quality  testing, 

(v)  Alarm  systems 

(4)  Inspection  Reports  such  as: 
(!)  Health 

(ii)  Fire; 

(iii)  Sanitation 

(Iv)  Chemical  handling; 

(v)  Insurance; 

(vt)  Safety, 

(vii)  Wastewater; 

(viil)  Maintenance 

(5)  Enforcement  records  such  as 
(i)  Notices  of  violations 

(ii)  Corrective  action  records 

(hi)  Sanctions; 

(iv)  Personnel  actions, 

(v)  Final  dispositions  of  enforcement  actions 

(6)  Such  environmental  records  relating  to  disposal  of  hazardous  malenals  and  waste,  protection  of  the  en- 
vironment, or  olhenATise  required  by  federal  law  to  carry  out  provisions  of  this  pan 

Requirements  for  record  retention  for  construction  may  be  satisfied  by    cenificates  of  occupancy,  certifi- 
cates from  independent  qualified  inspectors,  or  individual  construction  records 


§  580.94    How  long  must  the  tribal 
government  maintain  the  types  of  records 
outlined  in  §  580.92? 

The  tribal  government  must  retain  the 
types  of  records  identified  in  §580.92 
for  a  period  of  three  years,  following  the 
year  to  which  they  relate  unless  a  longer 
period  of  time  is  specified  bv  some 
other  provision  of  law. 

IFR  Do(    01-2446.T  Filed  lO-l-Ol.  8  4.'.  nmi 
BILLING  CODE  756^-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[AD-FRL-7070-8] 

Proposed  Guidelines  for  Best 
Available  Retrofit  Technology  (BART) 
Determinations  Under  the  Regional 
IHaze  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule:  extension  of 
public  comment  period. 


SUMMARY:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  proposed  guidelines  for 
implementation  of  the  best  available 
retrofit  technology  (BART)  requirements 
under  the  regional  haze  rule.  The  EPA 
originally  requested  comments  on  the 
proposed  rule  bv  September  18.  2001 
(66  FR  38108,  July  20,  2001).  We  are 
extending  this  deadline  to  October  5, 


2001,  We  are  rcqui^sting  written 
comments  bv  October  5.  2001 

ADDRESSES:  Docket,  information  n-ldtcd 
to  the  BART  guidelines  is  availdblc  for 
inspertinii  at  the  Air  and  Radiation 
Docket  and  Information  C^enter,  Docket 
.No.  A-2000-28,  The  docket  is  located  d\ 
the  U.S.  En\ironmental  Protection 
Agency,  401  M  Street.  SW,  Room  M- 
1500,  Washington.  DC  20460  telephone 
(202)  260-7548,  The  docket  is  available 
for  public  inspection  and  cop\ing 
between  8:00  am,  and  5  .^0  p  m 
Monday  through  Fridav.  excluding  lethal 
holidays,  A  reasonable  fee  mav  be 
charged  for  copying. 

You  should  submit  comments  on  the 
proposed  BART  guidelines  and  the 
materials  referenced  therein  (in 
duplicate,  if  possible)  to  the  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No  A- 
2000-28,  U.S  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue 
NW,  Washington,  DC::  20460  You  max 
also  submit  comments  to  EPA  bv 
electronic  mail  at  the  following  address 
A-and-R-Docket^epamail  ppa  gov 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  anv  form  of 
encryption.  All  comments  and  data  in 
electronic  form  must  be  identified  In 
the  docket  number  A-200()-2H 
Electronic  comments  on  this  proposed 
rule  also  may  be  filed  online  at  man\ 
Federal  Depositorv  Libraries 

FOR  FURTHER  INFORMATtON  CONTACT:   Iim 

Smith  (telephone  919-541-4718).  KP.\, 


Air  Quality  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park.  North  Carolina.  27711.  Internet 
address:  smith. tim^epa.go\ 

List  of  Subjects  in  40  CFR  Pari  5 1 

Kiniro omental  protet:tion, 
.Xdnunistrative  practice  and  procedure, 

.\ir  polhmnri  rnntrol  Carbon  monoxide, 
Nitrouen  (li-xaif    I', .rficulate  matter. 
Sulfur  nxi.lf-   \  iil.itiie  organic 
compounds. 

Dated:  September  25.  2001. 
Ipffrpv  R   Hnlmslead 

.-^.s.s/.sforif  Administrator  for  Air  and 
Radiation. 

FK  !)()(    01-24,';8qFiied.lO-l-01;  8:45  ami 

BILLING  CODE  6560--50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[DE001-1001;  FRL-7056-*] 

Approval  of  Section  112(1)  Authority  tor 
Hazardous  Air  Pollutants:  State  of 
Delaware;  Department  of  Natural 
Resources  and  Environmental  Control 

AGENCY:  Fin  iro;Hiient,t:  Protection 

.■\,m'n(  \  iFP,\ 

ACTION:  Proposed  rule. 


SUMMARY:  YAW  is  proposing  to  approve 

ihe  Dehiuare  Dejj.irtinent  of  Natural 
Ke-soun  (".  and  Km  ironini'ntal  Control's 
inNKF-;(:  s   reijuesi  to  i.ni(ilementand 
enfori  e  Its  ha/anlou^  ,iir  pollutant 
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general  provisions  and  hazardous  air 
pollutant  emission  standards  for 
perchloruethylene  dry  cleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chroniiuni 
anodizing  tanks,  and  industrial  process 
cooling  towers  in  place  of  similar 
Federal  requirements  set  forth  in  the 
Code  of  Federal  Regulations.  This 
proposed  approval  includes  granting 
authoritv  to  DNREC  to  implement  and 
enforce  anv  future  amendnif^nts  to  these 
provisions  and  standards  that  EPA 
promulgates  and  DNREC  adopts 
unchanged  into  its  regulations.  EPA  is 
not  waiting  its  notification  and 
reporting  requirements  under  this 
proposed  approval;  therefore,  sources 
will  need  to  send  notifications  and 
reports  to  both  UNREC  and  EPA   in  the 
Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
recjuest  for  rule  approval  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  .\  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  r»'spnnso  to  this  action,  no 
further  activitv  is  (.untemplated.  If  EPA 
recenes  ad\erse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  EPA  will 
not  institute  a  second  comment  period 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  1,  2001 

ADDRESSES:  Written  comments  on  this 

action  should  be  sent  concurrently  to: 
Makeba  .-K.  Morris.  Chief.  Permits  and 
Technical  Assessment  Branr;h,  Mail 
f;od»^  TAPll.  .-^ir  Protection  Division, 
r  ,S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  .Street, 
Philadelphia.  PA  1910,<-2029  and 
Robert  Taggart.  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control.  Division  of  Air  and  Waste 
Management.  71.5  Grantham  Lane,  New 
Castle,  DE  19720  Cf)pies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Prf)tection  Division.  US.  Environmental 
Protection  .-\genf:y.  Region  III.  1650 
.-\rch  Street,  Philadelphia.  Pennsylvania 
19103;  the  Air  and  Radiation  Docket 
and  Inform. ition  Center.  C  S. 
Environmental  Protection  ,-\geni  \ ,  401 
M  Street.  SW .  Washington.  DC  204hO; 
and  Delaware  Department  of  Natural 
Resourc:es  &  Environmental  C>)ntrol, 
Division  of  .\\T  and  Waste  Management. 


715  Grantham  Lant'   New  Castle.  DE 
19720 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  |.  McNally,  U.S.  Environmental 
Protection  Agency,  Region  3,  1650  Arch 
Street  (3AP11),  Philadelphia,  PA  19103- 
2029,  mcnallv.diannfmepa.gov 
(telephone  215-814-3297) 
SUPPLEMENTARY  INFORMATION: 

For  further  information  on  this  action, 
pertaining  to  the  apprmal  of  Delaware's 
regulations  for  hazardous  air  pollutant 
general  provisions  and  hazardous  air 
pollutant  emission  standards  for 
perchloroethylene  dry  cleaning 
facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  and  industrial  process 
cooling  towers  (CAA  section  112). 
please  see  the  information  provided  in 
the  direct  final  action,  with  the  same 
title,  that  is  located  in  the  "Rules  and 
Reunl.itions"  section  "f  tliis  Federal 
Register  publication. 

Dated:  September  7,  2001. 
Donald  S.  Welsh. 

Rfgiuiuil  Administrator.  Region  HI. 

|FR  Dor.  01-24201  Filed  10-1-01;  8:45  am] 

BILLING  CODE  6560  50- P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[AZ042-OPP:  FRL-7071-6] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Programs;  Arizona 
Department  of  Environmental  Quality, 
Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
ii\  isinns  to  the  Arizona  Departm(;nt  of 
Environmental  Quality  (ADEQ  or  State) 
operating  permit  program.  The  ADEQ 
operating  permit  program  was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CLAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  c:ertain 
other  sources  within  the  permitting 
authorities'  jurisdiction.  EP.\  granted 
interim  approval  to  the  ADEQ  operating 
permit  program  on  October  30.  1996  (61 
PR  55910).  The  ADEQ  has  revised  its 
program  to  satisfy  the  conditions  of  the 
interim  approval  and  this  action 
proposes  approval  of  those  revisions 
and  other  revisions  since  interim 
approval  was  granted.  EPA  is  proposing 
full  approval  of  the  operating  permits 


program  submitted  by  ADEQ  based  on 
the  revisions  submitted  on  August  11, 
1998,  May  9,  2001,  and  September  7, 
2001. 

DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  1,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco. 
California,  94105.  You  can  inspect 
copies  of  ADEQ's  submittal  and  other 
supporting  documentation  relevant  to 
this  action  during  normal  business 
hours  at  the  Air  Division  of  EPA  Region 
9,  75  Hawthorne  Street,  San  Francisco, 
California,  94105.  You  may  also  .see 
copies  of  the  submitted  title  V  program 
at  the  following  location:  ADEQ 
Department  of  Environmental  Quality, 
3033  North  central  .\venue.  Phoenix, 
Arizona  85012-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  V'agenas,  EPA  Region  IX,  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency,  Region  IX.  (415) 
744-1252  or  vagenas.ginger@epa.gov, 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

I.  What  is  the  operating  |iermil  program? 

II.  What  is  EPA's  proposed  action' 

III.  What  are  the  program  clianges  that  Ei'.A 

is  approving? 
1\    What  IS  the  effei  t  of  this  pniiinsed  ai  tion? 
\'   .\i'-  there  other  issues  with  the  progr.tm' 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applic:able  requirements  under  the 
CAA  The  focus  of  the  operating  permit 
program  is  to  improve  compliance  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  thcjse 
requirements  is  determined. 

.Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
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regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic: 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NO\), 
or  particulate  matter  (PMui);  those  that 
emit  10  tons  per  yeai  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  vear  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
national  ambient  air  quality  standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification   For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious."  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

II.  What  Is  EPA's  Proposed  Action? 

Because  tht;  operating  permit  program 
originally  submitted  by  ADEQ 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
r'^gulaticms  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70.  EPA 
granted  interim  approval  to  the  program 
in  a  rulemaking  published  on  October 
30.  199fi  (61  FR  55910),  The  interim 
approval  notic:e  described  the 
conditions  that  had  to  be  met  in  order 
for  the  ADEQ  program  to  receive  full 
approval.  Today's  Federal  Register 
notice  describes  the  changes  ADEQ  has 
made  to  its  operating  permit  program  to 
correct  conditions  and  obtain  full 
approval. 

EPA  IS  proposing  full  appro\al  of  the 
operating  permits  program  submitted  bv 
ADEQ  based  on  the  re\isions  submitted 
on  August  n.  1998,  Mav  9,  2001.  and 
September  7,  2001.  These  revisions 
satisfactorilv  address  the  program 
deficiencies  identified  in  EPAs  October 
30.  1996  rulemaking,  S>e  61  FR  55910, 
EPA  is  also  proposing  to  approve,  as  a 
title  V  operating  permit  program 
revision,  additional  changes  to  the  rules 
that  have  been  made  since  ADEQ  was 
granted  interim  approval.  The  interim 
approval  issues,  ADEQ's  corrections, 
and  the  additional  changes  are 
described  below  under  the  section 
entitled.  "What  are  the  program  changes 
that  EPA  is  approving?' 


III.  What  Are  the  Program  Changes 
That  EPA  Is  Approving? 

A   (Jnrrrctions  to  IntrniJi  Approval 
Issues 

In  its  October  30,  1996  rulemaking. 
EP.'\  made  full  approval  of  ADEQ's 
operating  permit  programs  contingent 
upon  the  correction  <  if  a  number  of 
interim  approval  issues  Each  issue. 
along  with  the  .State's  correction,  is 
described  below 

1,  flu/p  ({('ficwncv:  AAC:  R18-2- 
101(61)(b)  (part  of  the  definition  of 
"major  source  ")  did  not  clearly  require 
that  fugitive  emissions  of  HAPs  be 
inc  luded  when  determining  a  source's 
potential  to  emit.  In  order  to  correct  the 
deficiency,  the  definifinn  nr-oded  to  be 
revised  so  that  it  would  :>'  ,  i'rir  that 
fugitive  emissions  (if  HAl's  must  be 
considered  in  determining  whether  the 
source  is  major  for  purposes  of  both  the 
10  ton  per  year  and  25  ton  per  year  HAP 
ma^fir  source  thresholds  See  40  CFR 
70  2. 

Rulf  change:  The  definition  ul  major 
source  has  been  revised  to  correct  the 
deficienc  \ .  It  now  defines  a  major 
source  under  section  112  of  the  CAA  to 
inidude.  "for  pollutants  other  than 
radionuclides,  any  stationary  source 
that  emits,  or  has  the  potential  to  emit, 
in  the  aggregate  and  inc  luding  fugitive 
emissions.  10  tons  per  year  or  more  of 
any  hazardous  air  pollutant  which  has 
been  listed  pursuant  to  section  112(b)  of 
the  CAA,  25  tons  per  \ear  of  any 
combination  of  such  hazardous  air 
pollutants*    *    *,"  (Emphasis  added  ) 

2  Rule  deficiency  EPA  found  that 
.ADEQ  s  regulations  regarding  the 
application  content  and  permit  issuance 
requirements  for  previously  minor 
sources  that  were  applying  for  title  V 
status  to  be  sominvhat  unclear  In  order 
to  correct  this  problem.  EPA  required 
that  the  State  revise  AAC  Rl8  to  clarif\' 
that,  when  an  existing  source  obtains  a 
significant  permit  rexision  to  revise  its 
permit  from  a  Class  11  permit  to  a  Class 

I  permit,  the  entire  permit,  and  not  just 
the  portion  being  re\ised,  must  be 
issued  in  ai cordancf  u  ith  part  70 
permit  applif:ation,  c:ontent    aiiii 
issuance  requirements,  including 
requirements  for  public,  affected  state, 
and  EP.A  review   .S'ep4(i  (FK  "(.)  " 

Rule  changes:  RlH-2- lit)!!: '  and  Kl8- 
2-304{E)(l )  have  been  revised  to 
address  the  interim  approval  issue. 
These  provisions  now  clearly  require 
that  a  previouslv  minor  Miurt  e  that  is 
obtaining  a  title  \'  permit  must  submit 
a  full  title  V  permit  application  and 
undergo  full  public  .  P^P.A  and  afftv  tk?d 
state  review 

3  Rule  deficiemv:  S^H.Unn  70  6(a)(8) 
requires  that  title  \'  permits  contain  a 


provision  that    no  permit  revision  snail 
be  required  under  any  approved 
economic  incentives,  marketable 
permits,  emissions  trading  and  other 
similar  programs  or  processes  for 
changes  that  are  provided  for  in  the 
permit."  AAC  Rl8-2-306{A)(10) 
included  this  exact  provision  but  also 
included  a  sentence  that  negated  this 
provision.  EPA  required  that  ADEQ 
either  delete  or  revise  the  negating 
sentence  to  make  the  rule  consistent 
with  part  70. 

Rule  change:  The  problematic 
sentence  has  been  deleted  from  the 
State's  rule. 

4.  Rule  deficiency:  Section  70.4(b)(12) 
allows  sources  to  make  changes  within 
a  permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act  and  the  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit.  The  State's  rules  provided 
for  such  permit  conditions  but  did  not 
restrict  the  allowable  changes  to  tho.se 
that  are  not  modifications  under  title  I 
of  the  Act  and  those  that  do  not  exceed 
the  emissions  allowable  under  the 
permit.  ADEQ  was  required  revise  AAC 
Rl8-2-306(A)(14)  to  add  these 
conditions. 

Rule  change:  AAC  Rl8-2-306(A)(14) 
now  includes  the  following  language: 
"Changes  made  under  this  paragraph 
(14)  shall  not  include  modification 
under  any  provision  of  Title  I  of  the  Act 
and  may  not  exceed  emissions 
allowable  under  the  permit." 

5.  Rule  deficiency:  Pursuant  to  70.6(g). 
operating  permit  programs  may  only 
provide  for  an  affirmative  defense  to 
actions  brought  for  noncompliance  with 
technology-based  emission  limits  when 
such  noncompliance  is  due  to  an 
emergency  situation  In  its  original  title 
V  program  submittal.  ADEQ  included 
AAC  R18-2-310,  which  established  an 
affirmative  defense  that  was  broader 
than  that  allowed  under  part  70.  ADEQ 
was  required  to  modify'  its  program  to 
make  it  consistent  with  the  section 
70.6(g)  provision  for  an  emergency 
affirmative  defense. 

Rule  change:  ADEQ  has  submitted  a 
program  revision  that,  when  approved 
by  EPA.  will  remove  R18-2-310  from 
the  State's  title  V  program. 

6.  Rule  deficiency:  In  order  to  ensure 
that  material  permit  conditions  can  be 
contained  in  permits  issued  by  the 
county  control  officers  as  well  as  the 
Director  of  ADEQ.  EPA  required  that 
ADEQ  revise  AAC  Rl8-2-331(A)(l)  to 
provide  under  the  definition  of 

"material  permit  condition"  thai  "the 
condition  is  in  a  permit  or  permit 
revision  issued  bv  the  Director  or  the 
Control  Officer  *'"   *.  " 
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Rule  change:  The  Rule  has  been 
modified  as  required. 

B.  Other  Changes  I 

The  rules  the  State  has  submitted  for 
EPA  approval  incorporate  changes  other 
than  those  necessarv'  to  correct  interim 
approval  deficiencies.  In  this  action. 
EP.A  is  also  proposing  to  approve  those 
additional  program  changes  made  by 
ADEQ  since  the  interim  approval  was 
granted.  We  have  evaluated  the 
additional  changes  and.  with  one 
exception  that  is  described  in  detail 
below,  find  that  they  are  consistent  with 
part  70.  We  are  including  the  additional 
changes  in  our  proposed  approval 

Paragraph  (c)  of  ADEQ's  definition  of 
major  source  (Rl8-2-101(64))  lists 
source  categories  that  must  count 
fugitives.  Subparagraph  x.wii  has  been 
modified  to  read:  "All  other  stationary 
source  categories  regulated  by  a 
standard  promulgated  as  of  August  7, 
1 980  under  section  1 1 1  or  1 1 2  of  the 
Act.  but  only  with  respect  to  those  air 
pollutants  that  have  been  regulated  for 
that  cafegorv'   "  Emphasis  added  The 
addition  of  this  1980  cutoff  date  restricts 
the  tvpes  of  sources  that  are  required  to 
count  fugitives  towards  the  major  source 


threshold  This  is  inconsistent  with  part 
70  and  IS  not  (  urrently  approvable.  EPA 
has.  however,  proposed  a  revision  to  the 
major  source  definition  that  will 
incorporate  the  1980  cutoff  date.  We  are 
therefore  proposing  to  approve  the 
State's  definition  of  major  source 
provided  that  HFA  finalizes  revisions  to 
the  part  70  program  that  will  make  the 
change  approvable  Alternatively,  if 
EP.'X  does  not  finalize  the  changes  to 
part  70  described  above.  ADEQ's  major 
source  definition  will  conflict  with  the 
operative  version  of  part  70  and  we  will 
be  unable  to  approve  it  The  remedy  to 
one  of  ADEQ'"-  interim  approval  issues 
resides  within  that  same  definition,  so 
if  we  are  barred  from  approving  ADEQ's 
new  major  source  definition  because  of 
the  1980  date,  we  will  be  unable  to  grant 
full  approval  to  ADEQ's  title  V  program. 
As  a  result.  ADEQ  would  lose  its 
authority  to  implement  its  title  V 
operating  [lerinits  program  on  December 
1,  2001.  and  part  71  would  be  in  effect. 
ADEQ  mane  a  number  of  additional 
changes  to  the  rules  that  implement 
their  pari  70  program,  manv  of  which 
were  non-substantive  (e.g  . 
recodifications)  or  irrelevant  (e.g., 
changes  to  requirements  applying  to 

Table  1 —Submitted  Rules 


non-title  V  sources).  A  general 
description  of  the  more  substantive 
changes  follows.  For  more  detail  on  the 
all  of  the  changes,  refer  to  the  technical 
support  document. 

Several  provisions  implementing  the 
compliance  assurance  monitoring 
requirements  of  40  CFR  part  64  have 
been  added  to  ADEQ's  rules.  Additional 
changes  were  made  to  expand 
application  processing  requirements 
and  permit  content  provisions  to  cover 
voluntarily  accepted  emission 
limitations.  The  rules  have  also  been 
modified  to  specifv'  that  noncompliance 
with  any  federally  enforceable 
requirement  is  a  violation  of  the  Clean 
Air  Act  and  to  designate  terms  and 
conditions  that  are  voluntarily  entered 
into  as  federally  enforceable. 

rV.  What  Is  the  Effect  of  This  Proposed 
Action? 

ADEQ  has  adopted  and  submitted 
rule  changes  and  requested  program 
revisions  that  address  the  issues 
identified  in  EPA's  interim  approval 
and  are  described  above.  The  rules 
proposed  for  approval  todav  listed  in 
Table  1. 


Rule  No  Rule  title 

R18-2-101(6i)  Definitions — definition  of  "Maior  source"  only  ., 

R18-2-304  Permit  application  processing  procedures     

R13-2-306  Permit  contents  

R18-2-320  Significant  Permit  Revisions  

R18-2-331  Matenal  Permit  Conditions  


Effective 


Submitted 


6/4/98 
12720/99 

6/4/98 
12/20/99 

6/4/98 


8/11/98 
5/9/01 

8/11/98 
5/9/01 

8/11/98 


In  addition  to  proposing  to  approve 
the  rules  listed  m  Table  1.  EPA  is  also 
proposing  to  approve  the  removal  of 
R13-2-310.  Excess  Emissions,  from  the 
State's  title  \'  program 

As  noted  above.  ADFQ  has  ridnptfii 
and  submitted  the  required  changes  <ind 
has  fulfilled  the  conditions  of  the 
interim  approval  granted  on  Oi  tober  30, 
1996  (61  PR  35910).  EPA  is  therefore 
proposing  full  approval  of  the  ADEQ 
operating  periiiit  program,  contingent  on 
EPA  finalizing  its  proposed  <  hange  to 
the  part  70  definition  of  maior  source. 

V.  Are  There  Other  Issues  With  This 
Program? 

On  Mav  22.  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001    ;fi5 
PR  32035)  The  action  was  subsequently 
challenged  bv  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Croup  (NYPIRG).  In  settling  the 
litigation.  EPA  agreed  to  publish  a 


notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  FlPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  timt; 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice 

One  citizen's  group  commented  on 
what  it  believes  to  be  deficiencies  with 
respect  to  ADEQ's  title  V  program.  EPA 
takes  no  action  on  those  comments  in 
today's  action  and  will  respond  to  them 
by  December  1.  2001.  As  stated  in  the 
Federal  Register  notice  published  on 
Uec;einber  11.  2000.  (65  FR  77376)  EPA 
will  respond  by  December  1,  2001  to 
tim»'lv  public  comments  on  programs 
that  have  obtained  interim  approval. 
and  EPA  will  respond  by  April  1,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficienc  V  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 


notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  An  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight 

Request  for  Public  Comments 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  ADEQ 
submittals  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
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record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  1.  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatorv  Planning  and  Review"  (58 
FR  51735,  October  4,  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulator^'  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law. 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885,  April  23.  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Signiflcantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001],  because  it  is  not  a 


significantly  regulator)-  action  under 
Executive  Order  12866,  This  ae  ti(in  will 
not  impose  any  collection  nf 
information  subject  to  the  provisions  ui 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  pt  seq  .  other  than  those  previnuslv 
approved  and  assigned  OMB  rnntrol 
number  2060-0243.  For  additumal 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor  ami 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  \alid  OMB  control 
numbfT. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  \' 
of  the  Clean  Air  Act.  EPA  will  approve 
State  programs  provided  that  the\  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EP.^  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  \'CS  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  \'CS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  ('lean  .Mr  Act 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995(1  5  U.S.C. 
272  note)  do  not  applv 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  Practice  and  Procedure. 
Air  pollution  control,  lntergo\emmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

l,)rttt'(i:  .September  17.  2001. 
lane  Diamond. 

Ai'tinti  Regional  Administrator.  Region  IX. 
!FK  Do(    01-24,196  Fileri  10-1-01;  8:45  am] 

BILLING  COOe  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  00-175:  FCC  01-261] 

2000  Biennial  Regulatory  Review 
Separate  Affiliate  Requlrenr>ents  of 
Independent  Local  Exchange  Carriers 

AGENCY:  Federal  Communications 

Commission 

ACTX)N:  Proposed  rule. 


SUMMARY:  This  document  institutes  a 
broad-based  reexamination  of  part  64. 
subpart  T  of  the  Commissions  rules. 
which  establishes  safeguards  for  the 


provision  of  in-region  interexrhancr 
services  by  incumbent  indijuTi.i'  :it 
local  exchange  carriers.  In  this 
document  the  Commission  invites 
comment  on  whether  the  benefits  of  the 
separate  affiliate  requirement  for 
facilities-based  providers  continue  to 
outweigh  the  costs  and  whether  there 
are  alternative  safeguards  that  are  as 
effective  but  impose  fewer  regulatory 
(  o<ts 

DATES:  (ioniments  due  on  or  before 
November  1.  2001  and  Reply  Comments 
<iue  (in  or  befnri'  N"\.'irrher  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
lessica  Rosen  ur'  •     A;;   rney  Advisor, 
Policv  anti  Pri  i;rara  Planning  Division. 
C^ommon  i  .nrin  i  Bureau,  (202)  418- 
1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

^iiinniarN  nf  ttn'  ( .>  liiiihi^-ini)  >  Notice  of 
Prnp.iseii  Rulemaking  (NPRM)  in  CC 
I):.(  k.'t  \n  01-175,  FCC  01-261, 
,iii   [  |.<1  .St  piember  13.  2001.  and 
rrl.',i>-tii  Sf'jitember  14,  2001  The 

I  inpli'ti'  tLxt  of  this  Notice  of  Proposed 
Kuif'in.iking  is  available  for  inspection 
and  nip\  ing  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Portals  11.  445  12th  Street.  S\V.. 
Room  (  >-A257.  Washington.  DC  20554. 
This  d  K  ument  may  also  be  purchased 
from  the  Commission's  duplicating 

(  ontrai  tor,  Qualex  International,  Portals 

II  445  12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint%ao} .com .  It  is  also 
available  on  the  Commission's  website 
at  http-.f/w'wvsi'.fcc.gov. 

Synopsis  of  the  Nolire  of  Proposed 
Rulemaking 

1.  Under  <?b4  1903  of  the 
Commission's  rules,  incumbent 
iiulrp.  ndcnt  local  exchange  carriers 
(!.(.(  ■-   pr  '\  iding  facilities-based,  in- 
region.  interexchange  service  must  do  so 
through  a  separate  corporate  affiliate.  In 
this  document  the  Commission  invites 
interested  parties  to  comment  on 
whether  application  of  the  separate 
affiliate  requirement  for  incumbent 
independent  LECs  continues  to  serve 
the  public  interest.  The  Commission 
first  asks  a  series  of  questions  intended 
to  elicit  information  regarding  the 
number  of  incumbent  independent  LECs 
providing  in-rt't:!    :i     :'r  exchange 
service  on  either  ,t  !.i  ii  ties  or  resale 
basis.  In  addition,  the  Commission  asks 
for  comment  on  whether  or  not  the 
benefits  of  this  separate  affiliate 
requirement  outweigh  the  regulatory 
and  economic  costs  involved.  Finally. 
the  C.ommission  seeks  comment  on 
possible  alternative  safeguards, 
HiLluding  proposals  for  applying  the 
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separate  affiliate  requirement  tu  a  more 
limited  category-  of  incumbent 
independent  LECs. 

Initial  Regulatory  Flexibility  Analysis 

2.  As  required  by  the  Regulatorv' 
Flexibility  Act  (RFA).  as  amended.'  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  »eonomic  impact  on 
small  entities  by  the  policies  and  niles 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM,  including  this  [RFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Need  for.  and  Objectives  of,  the 
Proposed  Rules 

3.  In  this  NPRM.  the  Commission 
seeks  comment  on  whether  or  not  the 
benefits  of  its  separate  affiliate 
requirement  for  in-region  interexchange 
service  provided  by  incumbent 
independent  LECs  continues  to 
outweigh  the  costs  and  whether  or  not 
there  are  alternative  safeguards  that  are 
as  effective  but  impose  fewer  regulatory 
costs. '^ 

Legal  Basis 

4.  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  the  NTRM  is 
contained  in  sections  4,  201-202.  303 
and  403  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S  C.  154.  201- 
202.  303,  and  403,  and  sections  11, 
1.411,  and  1.412  of  the  Commission's 
rules,  47  CFR  1.1,  1.411,  and  1.412. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

5.  The  RFA  direr,  ts  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
any  rules. ^  The  RFA  generally  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction  "  *  For 
the  purposes  of  this  order,  the  RFA 
defines  a  "small  business"  to  be  the 
same  as  a  "small  business  concern" 
under  the  Small  Business  Act.  15  U.S.C. 


•  5  i:  S  r.  603  The  RF.^   see  5  I    S  C.  601  ^t  spq  . 
has  be^n  amenderl  by  the  (kintratt  With  Amenta 
.Advancement  Mi  of  1996.  Public  Uw  KH-lJl 
110  Stat   847  (19061  (CWAAA]   Title  II   if  CWAAA 
IS  the  Small  Business  Rei^ulatcirv  fcnfortemenl 
Fairness  .Act  of  1996  (SBREFA) 

•47  I :  SC   64  1901-03 

'5  I    Sr:  603(b)(3).  604(a)(3). 

♦5  L:  S.C.  601(6). 


632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.'"  Under 
the  Small  Business  Act.  a  "small 
business  concern"  is  one  that:  (1)  Is 
independentlv  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  meets  anv  additional  criteria 
established  bv  the  Small  Business 
Administration  (SBA).*'  Consistent  with 
the  SB/X'*;  Office  of  Advocacy's  view, 
the  Commission  has  included  small 
incumbent  LECs  in  this  RFA  analysis. 
The  Commission  emphasizes,  however, 
that  this  RFA  action  has  no  effect  on  the 
its  analyses  and  determinations  in  other, 
non-RFA  c;ontexts. 

6.  Local  Exchange  Carriers.  The  most 
reliable  source  of  information  regarding 
the  number  of  LECs  nationwide  appears 
to  be  the  data  that  the  Commission 
collects  annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS)  "  According  to  our  most  recent 
data,  there  are  1.335  incumbent  LECs." 
.■\lthough  some  of  these  carriers  may  not 
be  independently  owned  and  operated. 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  LECs 
that  would  qualify^  as  small  business 
concerns  under  the  SBAs  definition 
Consequently,  we  estimate  that  there  are 
less  than  1,335  small  entity  incumbent 
LECs  that  may  be  affected  by  the 
proposals  in  the  NPRM 

Description  of  Projected  Reporting, 
Rpcnrdkeepms.  and  Other  Compliance 
Requirements 

7.  The  Commission  expects  that  any 

proposal  it  may  adopt  pursuant  this 
NPRM  will  decrease  existing  reporting, 
recordkeeping  or  other  compliance 
requirements 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

8  The  overall  objective  of  this 
proceeding  is  to  reduce  existing 
regulatory  burdens  on  small  carriers  to 
the  extent  consistent  with  the  public 
interest 

Federal  Rules  That  May  Duplicate, 
Cherlap.  or  Conflict  With  the  Proposed 
Rules 

9.  None. 

'  5  U  S.C.  601(3)  (incorporating  by  reference  the 
deHnition  of  "smali  business  concern"  in  5  U  S.C. 
632). 

•15  use.  632 

M7CFR  64  601  et  scq  .  (.dmer  L(x.ator   interstate 
Service  Providers.  FCC  Common  Carrier  Bureau. 
Industry  Analysis  Division  (rel   CJrt   2000)  (Carrier 
Locator). 

'Carrier  Locator  at  Figure  1   The  total  for 
competitive  l.F.tJ;  int  hides  competitive  access 
providers  and  competitive  LECs. 


Ordering  Paragraphs 

10.  Pursuant  to  the  authority 
contained  in  sections  2,  4(i)— 4(j).  201. 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  152, 
154(i)-4(j).  201,  303(r),  this  NTRM  is 
adopted. 

11.  The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

|FR  Doc.  01-24369  Filed  10-1-01;  8:4.S  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  96-115;  CC  Docket  No.  96- 
149;  FCC  01-247] 

Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Networic 
information  and  Other  Customer 
information;  implementation  of  the 
Non-Accounting  Safeguards  of 
Sections  271  and  272  of  the 
Communications  Act  of  1934,  as 
Amended 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  what 
methods  of  customer  consent  would 
serve  the  governmental  interests  at  issue 
and  afford  informed  consent  in 
accordance  with  the  First  Amendment. 
The  Commission  also  seeks  comment  on 
the  interplay  between  section  222  and 
272  of  the  Act  in  response  to  a  voluntary 
remand  granted  by  the  United  States 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia.  The  Commission  seeks  to 
obtain  a  more  complete  record  on  ways 
in  which  customers  can  consent  to  a 
carrier's  use  of  their  CPNl. 
DATES:  Comments  due  on  or  before 
November  1 ,  2001  and  Reply  Comments 
due  on  or  before  November  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcy  Greene,  Attorney  Advisor,  Policy 
and  Program  Planning  Division, 
Common  Carrier  Division,  (202)  418- 
2410. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rulemaking 
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(Second  Further  Notice)  in  CC  Docket 
Nos.  96-115  and  96-149.  FCC  01-247, 
adopted  August  28.  2001.  and  released 
September  7,  2001.  The  complete  text  of 
this  Second  Further  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Portals  11.  445  12th  Street.  SVV.. 
Room  CY-A257,  Washington.  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
II,  445  12th  Street.  SW.  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint^aol.com.  It  is  also 
available  on  the  Commission's  website 
at  /jttp.//M'vv'U'./cc.gov' 

Synopsis  of  the  Second  Further  Notice 
of  Proposed  Rulemaking 

1.  In  this  document,  the  Commission 
seeks  comment  on  the  responsibilities  of 
carriers  in  obtaining  consent  from 
customers  for  the  use  of  CPNI  and. 
specifically,  on  whether  we  should 
adopt  opt-in  or  opt-out  consent  under 
section  222(c)(] ).  Pending  the  resolution 
by  the  Commission  of  the  particular 
method  of  consent,  the  Commission 
offers  in  this  document  guidance  to 
parties  un  how  to  obtain  consent  during 
this  interim  period.  If  carriers  should 
choose  to  obtain  customer  approval  by 
means  of  an  opt-out  approach,  such 
carriers  will  need  to  provide  customers 
with  notification  consistent  with 

*?  64. 2007(0  Moreover,  if  a  carrier  has 
already  provided  a  customer  with 
notification  premised  upon  an  opt-in 
mechanism,  the  carrier,  should  it  so 
choose,  may  continue  to  rel\'  upon  such 
notice. 

2.  The  Commission  notes  that  our 
current  rules  do  not  provide  for  any 
time  period  after  which  a  customer's 
implicit  approval  of  the  use  or  sharing 
of  CPNI  may  be  reasonably  assumed  to 
have  been  given  to  the  carrier.  The 
Commission  will  consider  that  question 
in  the  Second  Further  Notice.  In  the 
interim,  however,  we  expect  that 
carriers  shall  not  use  the  CPNI  based  on 
"implicit  approval"  (through  opt-out) 
until  customers  have  been  afforded 
some  reasonable  period  to  respond  to 
the  notification.  Pending  resolution  of 
the  FNPRM.  we  will  use  a  30-day  period 
from  customer  receipt  of  notice  as  a 
"safe  harbor."  but  may  permit  some 
shorter  period  if  supported  by  an 
adequate  explanation  from  the  carrier. 

Further  Notice  of  Proposed  Rulemaking 

3.  In  this  Second  Further  Notice,  the 
Commission  seeks  to  obtain  a  more 
complete  record  on  ways  in  which 
customers  can  consent  to  a  carrier's  use 


of  their  CPNI,  Taking  into  account  tho 
Tenth  Circuit's  opinion,  the 
Commission  seeks  comment  on  what 
methods  of  approval  would  serve  the 
governmental  interests  at  issue,  and 
afford  informed  i:onsent.  while  also 
satisfying  the  c;onstitutional  requirement 
that  any  restrictions  on  speech  be 
narrowly  tailored.  Specificallv,  the 
Commission  seeks  comment  nn  the 
interests  and  policies  underiving  section 
222  that  are  relevant  to  formulating  an 
approval  requirement,  including  an 
analysis  of  the  privacy  interests  that  are 
at  issue,  and  on  the  extent  to  which  we 
should  take  competitive  c;oncems  into 
account.  To  the  extent  that  competition. 
in  addition  to  privacy,  is  h  legitimate 
government  interest  under  sec  tion  222. 
the  Commission  seeks  comment  on  the 
likely  difference  in  competitive  harms 
under  opt-in  and  opt-out  approvals  The 
Commission  seeks  cnmmenl  on  whether 
it  is  possible  for  the  Commission  to 
implement  a  flexible  opt-in  approach 
that  does  not  run  afoul  of  the  First 
Amendment,  or  whether  o[)l-(iut 
approval  is  the  rinl\  means  of 
addressing  the  c  onstitutional  concerns 
expressed  by  the  lOth  Circuit 

4.  At  the  outset,  the  Commission  also 
asks  parties  to  comment  on  the  scope  of 
the  Tenth  Circuit  s  opinion  If  the 
Commission  were  to  conclude  that  the 
court  vacated  additional  requirements, 
which  it  does  not  belie\e  that  it  dui   the 
Commission  asks  [larties  to  comment  on 
whether  it  would  affect  our  overall 
findings  regarding  "approval  of  the 
customer"  in  section  222((  )( 1 )  Would 
the  Commission  need  to  re-exduiine  our 
interpretation  of  'approval"  as  it  relates 
to  the  uses  for  which  a  carrier  mav  use 
CPNI  without  customer  approval 
inc:luding  to  market  (  ustomer  premises 
equipment  and  information  servic:es. 
and  to  use  CPNI  to  market  to  customers 
who  have  switched  to  another  carrier? 

5.  In  the  CPM  Ordf-r  (63  FR  20326. 
April  24.  1998)  the  Commission 
addressed  specifically  the  requirement 
that  a  carrier  obtain  "approval  of  the 
customer"  for  use  of  ("PNI  outside  the 
telecommunications  ser\'ice  from  whii  h 
it  was  derived.  In  light  of  those  statutor\ 
objectives,  it  further  concluded  that 
carriers  must  obtain  express  written, 
oral,  or  electronic  approval  by  a 
customer  to  use  a  customer's  CPNI 
beyond  the  existing  service  relationship 
The  Commission  rejected  an  opt-out 
regime,  under  which  a  carrier  could  use 
CPNI  beyond  the  existing  service 
relationship  as  long  as  it  has  made  a 
request  to  a  customer  for  permission  to 
use  CPNI  in  that  manner  and  the 
customer  had  not  expressly  objected  to 
such  use.  Because  the  Tenth  Circuit 
found  that  the  opt-in  requirements  were 


not  narrowly  tailored  to  [.ir(rmote  tlie 
governments  asserted  interests  in 
protecting  privacy  and  promoting 
competition,  we  initiate  this  proceeding 
to  obtain  a  more  complete  record  on 
(  nnsent  mechanisms,  and  the 
Commission  urges  commenters  to  focus 
upon  the  concerns  articulated  by  the 
court.  In  addition,  the  Commission  asks 
parties  to  comment  on  whether  there  are 
any  other  laws  or  regulatory  schemes 
governing  matters  similar  to  CPNI  that 
the  Commission  might  use  as  an  analog. 
6.  The  Commission  seeks  comment  on 
the  interests  and  policies  underlying 
section  222  that  are  relevant  to 
formulating  an  approval  requirement  to 
implement  section  222(c)(1)  In  the 
f.P.V/  OrHi'r  the  Commission  articulated 
two  governmental  interests:  Protection 
of  customer  privacy  and  promotion  of 
competition.  The  court  indicated  that 
"lw]hile.  in  the  abstract,  these  may 
constitute  legitimate  and  substantial 
interests,  we  have  concerns  about  the 
proffered  justifications  in  the  context  of 
this  case  "  Commenters  should  also 
discuss,  with  as  much  specificity  as 
possible,  how  a  carrier's  use  of  CPNI 
could  erode  privacy.  The  Tenth  Circuit 
recognized  that  "disclosure  of  CPNI 
information  could  prove  embarrassing 
to  some."  but  beyond  that  was  uncertain 
about  the  government's  privacy  interest. 
The  Commission  seeks  comment  on  that 
aspect  of  the  court's  analysis  and  ask 
what  '  ill-  I  privacy  concerns  may  be 
iniplli  .ili-(i  i>\  Hcress  to  CPNI. 

The  ( luipt  ,iis(   said  that  it  "would 
prefer  to  see  a  more  empirical 
explanation  and  justification  for  the 
government's  asserted  interest  |in 
privacv]  "  The  Commission  seeks 
comments  responsive  to  the  court's 
concern  The  cdurt  was  not  persuaded 
that  competition  was  a  legitimate  or 
substantial  state  interest  underlying 
section  222  The  Commission  seeks 
comments  that  address  those 
reser\ations.  and  on  the  extent  to  which 
competitive  concerns  should  be  taken 
into  account  in  our  interpretation  of  the 
approval  n^^uirements  under  section 
222((  )(1 )  The  Commission  further  seeks 
(  omment  alunit  the  potential 
competitive  ramifications  of  construing 
s«:tion  222  without  regard  to 
competitive  issues   and  how  such  a 
construction  might  affect  the 
( itmpetitive  goals  of  the  1996  Act.  The 
Commission  seeks  comment  on  the 
likeU  differeiK  e  in  (  ompetitive  effects 
under  opt-in  and  opt-out  approvals.  It 
requests  empint.al  or  other  evidence  to 
illustrate  the  competitive  .idv.int.iges.  if 
any,  that  opt-out  approval  affords  a 
carrier  The  Commission  asks  whether. 
and  to  what  extent,  any  such 
tompetitn'e  adx'.intaKe';  ma%'  undermine 
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the  goals  of  section  222  or,  more 
generally,  the  goals  of  the  1996  Act. 

8,  The  Commission  seeks  comment  on 
any  potential  harms  that  may  arise  from 
adopting  either  an  opt-out  or  opt-in 
approach.  The  Commission  inquires  to 
whom  a  carrier  might  make  CPN'I 
available,  and  seeks  comments  about  tht' 
extent  to  which  such  dissemination 
would  affect  customer  privacy  interests. 
The  Commission  asks  parties  to  addre'.s 
the  relative  costs  and  convenience  of 
CPNl  use  under  both  opt-in  and  opt-out 
approaches.  Finally,  the  Commission 
seeks  comment  on  the  court's  statement 
that  opt-out  is  a    substantially  less 
restrictive  alternative."  The  Commission 
seeks  comment  more  broadly  on  what 
methods  of  approval  would  serve  the 
governmental  interests  at  issue,  and 
afford  mformed  consent,  while  also 
satisfving  the  constitutional  requirement 
that  any  restrictions  on  speech  be 
narrowly  tailored. 

9,  The  Commission  seeks  comment  on 
whether  adoption  of  an  opt-out 
mechanism  is  consistent  with  the 
rationale  for  the  total  service  approach 
set  forth  in  the  CPM  Ordpr  If  the 
Commission  adopts  an  opt-out  apprnac  h 
such  that  a  carrier  need  not  obtain  th*' 
customer's  affirmative  approval  to 
market  services  not  already  subscribed 
to  by  the  customer,  is  it  necessary  or 
appropriate  for  us  to  adopt  an 
alternative  to  the  total  service  approach  .■" 
In  particular,  would  there  be  an  impact 
on  the  competitive  goals  of  the  Act  if 
adoption  of  an  opt-out  mechanism 
increased  the  likelihood  of  customer 
approval  for  the  use  of  CPNI  to  market 
services  not  already  subscribed  to  hv  the 
customer?  Alternatively,  would 
adoption  of  an  opt-out  mechanism 
achieve  the  appropriate  balance  among 
the  interests  of  privacy,  competition. 
equity,  and  efficiency'' 

10,  Finally,  the  Commission  notes 
that  in  the  Wireless  Communications 
and  Public  Safety  Act  of  1999  (91 1  Act). 
Congress  amended  section  222  of  the 
Communications  Act  by  adding 
provisions  regarding  CPNI.  The 
amendments  were  enacted  as  incentives 
for  greater  deployment  of  wireless  E91 1 
services.  The  new  CPNI  provisions  are 
intended  to  encourage  that  objective  by 
providing  separate  provisions  to  protec  t 
certain  wireless  location  information. 
and  bv  expressly  authorizing  carriers  to 
release  this  information  to  specified 
third  parties  for  specified  emergency 
purposes.  The  Commission  seeks 
comment  on  what  affect,  if  any.  the 
provisions  of  section  222(0  have  on  our 
interpretation  of  the  provisions  of 
section  222(c)(1)  and  the  customer 
approval  requirements  that  are  under 
consideration  here. 


1 1   The  Commission  also  seeks 
comment  on  whether  modifications 
should  be  made  to  the  current 
notification  requirements  in  our  rules  so 
that  they  are  most  effective  in  ensuring 
that  customers  are  clearly  informed  of 
their  rights,  and  on  how  carriers  should 
manage  later  requests  for  privacy  from 
the  customer.  In  sum.  the  Commission 
seeks  comment  on  all  of  these  approval 
and  notification  approaches  as  well  as 
dn\'  (ither  options  for  ensuring  that 
customers  receive  adequate  notification 
of  their  rights  under  section  222  of  the 
Act. 

Interplay  of  Section  222  and  272 

12.  On  October  8,  1999.  AT&T  filed  a 
petition  for  review  of  the  CP\'I  Order 
with  the  U.S.  Circuit  C^ourt  of  Appeals 
fnr  the  District  of  Columbia,  challenging 
the  Commission's  CPNI  decisions  as 
they  relate  to  the  interplay  between 
section  222  and  secticm  272  of  the 
Communications  Act  On  luly  2.5.  2000. 
the  DC.  Circuit  granted  the 
Commission's  motion  for  remand  of  the 
AT&T  appeaJ.  The  consent  mechanism 
that  the  Commission  eventually  adopts 
in  response  to  the  Tenth  (-ircuit's  Order 
could  impact  our  previous  findings 
regarding  the  interplay  between  these 
two  sections,  and  we  therefore  find  it 
necessar\'  to  raise  the  relevant  issues 
here.  The  Commission's  finding  in  the 
CP\'I  Order,  which  we  affirmed  in  the 
CPS'I  Reronsideration  Order  (64  FR 
53242.  October  1 .  1999).  that  the  term 
"information"  in  section  272(c)(1)  does 
not  include  CPNI  remains  intact. 
Specifically,  section  272(c)(1)  states  that 
a  Bell  Operating  Company  (BOC),  in  its 
dealing  with  its  section  272  separate 
affiliate,  "may  not  discriminate  between 
the  company  or  affiliate  and  any  other 
entitv  in  the  provision  or  procurement 
of  goods,  services,  facilities,  and 
information,  or  in  the  establishment  of 
standards*   *   *' The  Commission 
found  that  in  the  context  of  the  entire 
1996  Ac  t.  it  IS  not  readily  apparent  that 
the  meaning  of  "information  "  in  section 
272  necessarily  includes  CPNI,  and  that 
the  most  reasonable  interpretation  of  the 
interplay  between  sections  222  and  272 
is  that  section  272  "does  not  impose  any 
additional  CPNI  requirements  on  BOCs' 
sharing  of  fTNl  with  their  section  272 
affiliates  when  thev  share  information 
with  their  section  272  affiliates 
acc;ording  to  the  requirements  of  section 
222."  The  Commission  found  this  to  be 
reasonable"  because  if  we  deemed 
"information"  to  include  CPNI  under 
.section  272(c)(1).  then  the  BOCs  would 
be  unable  to  share  CPNI  with  their 
affiliates  to  the  extent  contemplated  by 
section  222.  but  would  in.stead  be 
subject  to  the  more  affirmative 


nondiscrimination  requirements  in 
section  272.  Adhering  to  these 
requirements  would  mean  that  BOCs 
could  share  CPNI  among  their  section 
272  affiliates  only  pursuant  to  express 
approval,  and  CPNI  sharing  under 
section  222(c)(1)(A)  (based  on  implied 
approval  under  the  total  service 
approach)  would  be  precluded. 

13.  More  specifically,  under  the  terms 
of  section  272,  the  Commission  found 
that  the  nondiscrimination  requirements 
contained  in  that  section  would,  in  the 
context  of  an  opt-in  approach,  "pose  a 
potentially  insurmountable  burden 
because  a  BOC  soliciting  approval  to 
share  CPNI  with  its  affiliate  would  have 
to  solicit  approval  for  countless  other 
carriers  as  well,  known  or  unknown." 
Although  this  was  only  one  of  several 
reasons  supporting  the  Commission's 
interpretation  of  the  interplay  between 
sections  222  and  272.  it  would  likely 
have  to  revisit  this  conclusion  if  we 
adopt  an  opt-out  approach  as  a  final 
rule.  Under  an  opt-out  approach, 
however,  a  BOC  may  be  free  to  share  its 
local  customer's  CPNI  with  its  long 
distance  affiliate  regardless  of  whether 
the  local  customer  has  chosen  the 
affiliate  as  his  or  her  long  distance 
service  provider.  The  Commission  is 
concerned  about  the  possible 
competitive  and  customer  privacy 
ramifications  of  such  an  interpretation, 
and  seeks  comment  on  whether  it 
should  revisit  its  interpretation  of  the 
interplay  between  sections  222  and  272 
if  the  Commission  adopts  an  opt-out 
approach.  In  particular,  would  the 
Commission  have  to  alter  its 
fundamental  conclusion  that  BOCs  may 
share  CPNI  with  their  section  272 
affiliates  pursuant  to  .section  222 
without  regard  to  the  nondiscrimination 
requirements  in  section  272? 

Initial  Regulatory  Flexibility  Analysis 

14.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  as  amended.'  the 
Commission  has  prepared  this  present 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Second  Further  Notice  of  Proposed 
Rulemaking  {Second  Further  Notice]. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Second  Further 
Notice.  The  Commission  will  send  a 


'  5  VSC.  603.  The  R¥.\.  sef  S  I :  S  C.  601  p(  seq.. 
has  been  amended  by  the  Contract  With  America 
.Advancement  Act  of  1996.  Public  l^w  104-121. 
no  ,Stal   847  (1996)  (CWAAA).  Title  II  of  CWAAA 
[S  the  Small  Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (SBREFA). 
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copy  of  the  Second  Further  Notice, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  Second  Further 
Notice  and  IRFA  (or  summaries  thereof) 
will  be  published  in  the  Federal 
Register. 

a.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

15.  The  Commission  is  issuing  the 
Second  Further  Notice  to  seek  comment 
on  an  appropriate  method  by  which 
carriers  must  secure  their  customers' 
consent  to  use  the  customer's  CPNl. 
This  is  necessary'  to  respond  to  the 
Tenth  Circuit's  decision  vacating  the 
opt-in  consent  method.  Under  the  opt- 
in  method,  a  carrier  was  required  to 
notify  the  customer  of  his  or  her  rights 
with  regard  to  CPNI  and  then  obtain 
express  WTitten,  oral  or  electronic 
customer  approval  before  the  carrier 
may  use  CPNI  to  market  services  to  the 
customer  that  are  outside  the  existing 
service  relationship  that  the  customer 
has  with  the  carrier.  The  opt-in  method 
is  distinguished  from  the  opt-out 
method  under  which  approval  to  use 
the  customer's  CPNI  is  inferred  from  the 
customer-carrier  relationship  unless  the 
customer  requests  specifically  that  his 
or  her  CPNI  be  restricted. 

16.  The  Tenth  Circuit  concluded  that 
although  the  Commission  had  asserted 
that  the  opt-in  method  would  protect 
consumer  privacy  and  promote 
competition  for  telecommunications 
ser\'ices  in  accordance  with  the  goals  of 
section  222  of  the  Act,-^  it  did  not 
demonstrate  that  opt-in  directly  and 
materially  advanced  these  interests.  The 
court  concluded  that  the  Commission's 
determination  that  an  opt-in 
requirement  would  best  protect  a 
consumer's  privacy  interests  was  not 
narrowly  tailored  because  the 
Commission  had  failed  to  adequately 
consider  an  opt-out  option.  The  court 
stated  that  an  opt-out  option  should 
have  been  more  fully  investigated  as  it 
is  inherently  less  restrictive  of  speech. 
Further,  the  court  ruled  the  Commission 
did  not  adequately  show  that  an  opt-out 
strategy  would  not  offer  sufficient 
protection  of  consumer  privacy.'  In 
vacating  portions  of  the  CPNI  Order,  the 
court  did  not  require  the  Commission  to 
find  specifically  that  the  opt-out  option 
was  the  correct  approach.  Instead,  if 
found  fault  with  the  Commission's 

"inadequate  consideration  of  the 


approval  mechanism  alternatives  in 
light  of  the  First  Amendment  "'' 

17.  Taking  into  account  the  Tenth 
Circuit's  concerns,  we  seek  comment  in 
the  Second  Further  Notice  on  stnoral 
significant  issues  concerning  what 
methods  of  approval  wtnild  ser\  e  the 
governmental  interests  at  issue  under 
section  222  of  the  Act.  and  afford 
informed  consent,  while  also  satisf\ing 
the  constitutional  requirement  that  an\ 
restrictions  on  speech  be'narrowly 
tailored.  We  seek  comment  specificalh 
on  the  extent  to  which  an  npt-in  or  opt- 
out  method  of  customer  appro\  al  would 
be  consistent  with  both  the  court  s 
concerns  and  section  222.  and  on 
whether  we  should  make  modification 
to  our  customer  notification 
requirements  in  *?  64.7002  of  our  rules, 
47  CFR  64.7002,  based  on  the  form  of 
approval  that  we  adopt.'' 

18.  We  also  ask  for  information  on 
any  potential  harms  to  business  entities. 
especially  smaller  business  entities 
within  the  class  of  companies  directly 
affected  by  the  proposed  rule,  that  ma\ 
arise  from  adopting  either  an  opt-in  or 
opt-out  approach,  including  the  extent 
to  which  dissemination  of  CPNI  would 
affect  a  customer's  privacy.''  We  also  ask 
for  comment  on  how  we  can  ensure  that 
the  consent  approach  we  adopt  balan(  hs 
the  interests  of  privacy,  competition. 
equit\-  and  efficiency." 

19.  In  addition,  we  ask  parties  to 
indicate  whether  or  not  adoption  of  an 
opt-out  mechanism  undermines  the 
total  ser\'ice  approach.  The  total  ser\'ice 
approach  is  not  a  consent  mechanism 
like  the  opt-in  or  opt-out  approach,  but 
instead  describes  the  scope  of  ser\ices 
for  which  a  customer  grants  his  or  her 
consent  for  the  carrier  to  use  CPNI. 
Specifically,  under  the  total  ser\'icp 
approach,  the  customers  implied 
approval  is  limited  to  the  parameters  of 
the  customers  existing  service,  while 
the  customer  must  grant  tht;  carrier 
affirmative  appro\al  in  order  for  the 
Ccirrier  to  use  the  customer's  CPNI  to 
market  other  ser\'ices  to  the  customer.  If 
a  carrier  need  not  obtain  the  customer's 
affirmative  approval  to  market  services 
not  already  subscribed  to  by  the 
customer,  is  it  necessar\'  or  appropriate 
for  us  to  adopt  an  alternative  to  the  total 
service  approach  " 

b.  Legal  Bafiis 

20.  The  Second  Further  Notice  is 
adopted  pursuant  to  sections  1,  4(i). 


222.  and  ,10,3(rl  of  thp  (Communications 
Act  of  1934.  as  amended,  47  U.S.C.  151. 
154(i).  222,  and  303(r}. 

I    Description  and  Estimate  of  the 

S umber  of  Small  Entities  to  Which  the 

Proposed  Rules  Will  Apply 

21,  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by 
our  rules. ^  The  RFA  generally  defines 
the  term  "small  entity"  as  having  the 
samp  meaning  as  the  terms  "small 
tiijsiness.      small  organization,"  and 
"small  tJovirnmental  jurisdiction."  '" 
For  the  purposes  of  this  order,  the  RFA 
defines  a  "small  business"  to  be  the 
same  as  a    small  business  concern" 
under  the  Small  Business  Act.  15  U.S.C. 
s  632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
art'  appropriate  to  its  activities."  Under 
the  Small  Business  Act.  a  "small 
business  concern  "  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  In  the  Small  Business 
.\dministration  (SBA),'-'  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radioielt>phone  Communications) 
and  4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  thev  have  no  more  than 

1  ..tOO  empiovees  '    We  first  discuss 
t;enerall\  the  total  number  of  small 
telephone  companies  falling  within  both 
of  those  Sir  f  ategories  Then,  we 
disi  uss  the  number  of  small  businesses 
within  the  two  subcategories,  and 
attempt  to  refine  further  those  estimates 
to  c:orrespond  u  ith  the  categories  of 
telephone  rompanies  that  are  commonly 
used  under  our  rules 

22.  Although  affected  incumbent  local 
exchange  (  arriiT^  (ILECs)  may  have  no 
more  fh.Hii  "I  ')(ni  >'mployees,  we  do  not 
heiie\e  that  ^u(  h  entities  should  be 

( (insidered  small  entities  within  the 
meaning  of  the  RF,^  because  they  either 
are  dominant  in  their  field  of  operations 
or  are  not  independently  owned  and 
operated,  and  are  therefore  by  definition 
not  "small  entities  "  or  "small  business 


247 1'sc  222 

3M  ,it  123B-39. 


*  Id  al  1240   n   15  ("The  dissent  accuses  us  of 

advdc  atin^;  an  opt-out  approach.  We  do  not 
aciv(«..itr  an\  ^peLiflc  approach."). 

''.Sec  intra  paragraphs  14-23, 

''St>«'  infra  paragraph  9. 

'See  infra  paragraph  L'l 

"See  infra  paragraph  21. 


»5  U.S.C.  603(b)(3),  604(a)(3) 

'"S  U.S.C.  601(61 

"  5  U.S.C  601(3)  (incorporating  by  reference  (he 
definition  of  "small  business  concern  '  In  5  U.S.C. 
632). 

's  15  use.  632, 

"13  CFR  121  201   The  North  American  Industr> 
Classification  System  (NAI(~S)  has  replaced  the  SK" 
system  for  describing  types  of  industries,  SIC  4812 
corresponds  to  NAICS  513321,  513322   51333 
(Radiotelephone  Cximmunications),  SIC  4813 
corresponds  to  NAICS  51331,  51333.  51334 
(Telephone  Communications,  Except 
Radiotelephone). 
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concerns"  under  the  RFA.  Accordingly. 
our  use  of  the  terms  "small  entities "  and 
"small  businesses"  does  not  encompass 
small  ILECs,  Out  of  an  abundance  of 
caution,  however,  for  regulatory' 
flexibility  analysis  purposes,  we  will 
separately  consider  small  ILECs  withm 
this  analysis  and  use  the  term  "small 
ILECs"  to  refer  to  any  ILECs  that 
arguably  might  be  defined  by  SBA  as 
"small  business  concerns  "  '■• 

23  Total  Sumber  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (the  Cen.sus 
Bureau)  reports  that  at  the  end  of  1992. 
there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year  '■  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers. 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers  It 
seems  certain  that  some  of  those  3.497 
telephone  service  firms  may  not  qualifv 
as  small  entities  because  they  are  not 
"independently  owned  and 
operated."  "^  For  example,  a  PCS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3.497  telephone  service  firms 
are  either  small  entities  or  small 
incumbent  LECs  that  may  be  affected  by 
this  order. 

24  Wireline  Carriers  and  Sen-ice 
Providers  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies 
The  Census  Bureau  reports  there  were 
2,321  such  telephone  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.'-  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  fewer  than 
1,500  persons.'**  All  but  26  of  the  2.321 
non-radiotelephone  companies  listed  by 
the  Census  Bureau  were  reported  to 
have  fewer  than  1.000  employees.  Thus, 
even  if  all  26  of  those  companies  had 
more  than  1,500  employees,  there 
would  still  be  2,295  non-radiotelephone 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 


Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify'  as- small  business 
concerns  under  the  SBA's  definition. 
Ccmsequentlv,  we  estimate  that  fewer 
than  2.29,5  small  entity  telephone 
communications  companies  other  than 
radiotelephone'companies  are  small 
entities  or  small  ILECs  that  may  be 
affected  by  this  order. 

25.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  LECs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).'''  According  to  our  most  recent 
data,  there  are  1.335  incumbent  LECs. 
349  competitive  LECs.  and  87 
resellers.-"  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1 ,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  LECs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,335  small  entity  incumbent 
LECs.  349  competitive  LECs,  and  87 
resellers  that  may  be  affected  by  the 
proposals  in  the  Second  Further  Notice. 

26  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  IXCs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  TRS. 
According  to  our  most  recent  data,  204 
companies  reported  that  they  were 
engaged  in  the  provision  of 


'«  nCFR  121  210  (Sic:  481  il 

'"'fnited  States  [)ep.irtineni  of  Commfrrp, 
Bureau  nf  the  Onsus.  1M2  Census  of  transpurtation 
C-ommuni<.ations  ind  Itihtie*  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  (1992  Census). 

'"15  I'  SC.  632(a)(1) 

"  1992  Census,  at  Firm  Size  1-123 

'"13CFR  121  201  (SI(.4813'NAICS  51331). 


'"47  CFR  64.601  et  seq  :  Carrier  Locator: 
Interstate  Service  Providers.  FCC  Common  Carrier 
Bureau.  Industry  Analysis  Division  (re)  Oct   2000) 
(Carrier  Ixx:ator). 

^"Carrier  Locator  at  Figure  1   The  tola)  for 
competitive  LEC,s  includes  competitive  access 
providers  and  <  ompelitive  LECs. 


interexchange  services. ^i  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXCs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  204 
small  entity  IXCs  that  may  be  affected 
by  this  order. 

27.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  competitive  access  services 
(CAPs).  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
CAPs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  349 
companies  reported  that  they  were 
engaged  in  the  provision  of  either 
competitive  access  services  or 
competitive  local  exchange  service. 2- 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  CAPs  that  would  qualif>' 
as  small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  349 
small  entity  CAPs  that  may  be  affected 
by  this  order. 

28.  Operator  Service  Providers. 
Neither  the  Conunission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  under  the 
SBA's  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  operator  service 
providers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
21  companies  reported  that  they  were 
engaged  in  the  provision  of  operator 
services. 2^  Although  it  seems  certain 
that  some  of  these  companies  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  operator 


' '  Carrier  Locator  at  Figure  1 . 
22  Carrier  Locator  at  Figure  1. 
^^  Carrier  Locator  at  Figure  1. 
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service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  21 
small  entity  operator  service  providers 
that  may  be  affected  by  this  order 

29.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
pay  telephone  operators  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  758  companies 
reported  that  they  were  engaged  in  the 
provision  of  pay  telephone  services.-'' 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  emplovees.  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  pay  telephone  operators 
that  would  qualih'  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  758  small  entity  pay 
telephone  operators  that  may  be  affected 
by  this  order. 

30.  lV;re/ess  Carriers.  The  SBA  has 
developed  a  definition  of  small  entities 
for  radiotelephone  (wireless) 
companies.  The  Census  Bureau  reports 
that  there  were  1.176  such  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.-'-  According  to  the  SBA's 
definition,  a  small  business 
radiotelephone  company  is  one 
employing  no  more  than  1,500 
persons.-'"  The  Census  Bureau  also 
reported  that  1,164  of  those 
radiotelephone  companies  had  fewer 
than  1,000  employees.  Thus,  even  if  all 
of  the  remaining  12  companies  had 
more  than  1,500  employees,  there 
would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
are  operated.  Although  it  seems  certain 
that  some  of  these  ceirriers  are  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  carriers  and  service 
providers  that  would  qualif\'  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,164  small 


entity  radiotelephone  companies  that 
may  be  affected  by  this  order 

31 .  Cellular  Sen'ice  and  Mohih- 
Sen  ice  Carriers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specificaliv 
applicable  to  providers  of  cellular 
ser\'ices.  The  closest  applicable 
definition  under  the  SBA's  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wirflessj 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
cellular  service  carriers  nationwide  of 
which  we  are  aware  appears  to  bo  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  tu 
our  most  recent  data.  806  companies 
reported  that  they  were  engaged  in  th^' 
provision  of  cellular  services.-" 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  we  are  unahlp  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  and 
mobile  service  carriers  that  would 
qualif\'  as  small  business  concerns 
under  the  SBA's  definition 
Consequently,  we  estimate  that  there  are 
fewer  than  804  small  entity  cellular 
service  carriers  that  may  be  affected  b\ 
this  order 

32.  Broadband  PCS  Licensees  The 
broadband  PCS  spectrum  is  di\idod  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined   "small  entit\     for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  S4li 
million  in  the  three  previous  calendar 
years.-"  For  Block  F.  an  additional 
classification  for  "very'  small  business' 
was  added,  and  is  defined  as  an  entit\ 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
Si 5  million  for  the  preceding  three 
calendar  years,-'"  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  SBA  *",No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B  There  were  90 


-*  (".airier  L(x-.<itor  at  Figure  1. 

^^  1992  f.ensiis  at  Firm  .Size  1-12:1 

'«  13  CFR  §  121.201  ISlC  4812'.\A1CS  513322) 


"(itrnci  1  111  .iliir  at  Figure  1.  The  total  for 
i  flUilar  c  .irrirrv  mi  li](les  cellular.  Personal 
(.iinitiiutiiirtticn-.  .Si'n  ii  .■  (W-S)  and  Specialized 
Mobile  Radid  I.SMk    i  .irner-. 

■'".See  .^meiiiliMiiit  nf  I'.iriv  .'II  .inci  24  of  the 
( '.iirnrnisMcin  s  Rules— Hn.,iiilj,ii.t  It^  (lompetilive 
Bidding  iiiiil  the  Coininei,  i.ii  Motiile  Radio  Serv'ice 
.Spectrum  Cjjp  Repon  ,uid  Order  FCC  96-278.  WT 
D<M:k.el  N(i  yf>~iM.  parns  .'j7-hn  llune  24.  1996).  61 
FK  338,'iq  (luU  1,  I'Wfi)   see  also  47  ( TR  24.720(b). 

■"'id  Hi  paraijraph  hO 

'■'ImplemerUalioii  of  .StKtiou  30<(l|)  of  Ifie 
Communications  .■Krt — Competitive  Bidding.  PF 
Do(  ket  No  93-2.S3,  Fifth  Report  and  Order,  9  FCX; 
Red  5532,  5581-84 (1994) 


winning  bidders  that  quahfieii  as  smaii 
entities  in  the  Block  C  auctions  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1 .479  licenses  for  Blocks  D,  E.  and  F. 
Based  on  this  information,  we  estimate 
that  the  number  of  small  broadband  PCS 
licenses  wi!!  im  lude  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  PCS  providers  as 
defined  by  SBA  and  the  Commissioner's 
auction  rules. 

33.  SMR  Licensees.  Pursuant  to  47 
CFR  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
vears  The  dt-finition  of  a  "small  entity" 
in  the  context  of  800  and  900  MHz  SMR 
has  been  approved  by  the  SBA.  The 
proposed  rules  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  nuthorizations  We  do 
not  know  how  man\  firms  pro\ ;  ;>   -o! 
.MHz  or  900  MHz  geographic  area  .■^.MK 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  pro\  iiiers  have  annual 
revenues  of  less  than  $15  million. 
r^insequenth    we  estimate,  for  purposes 
of  this  IRF.'K  thai  all  of  the  extended 
implementation  authorizations  may  be 
held  h\  small  entities,  some  of  which 
nia\  hv  affected  by  the  rules  proposed 
in  the  Notice, 

<4  The  Commission  recently  held 
auctions  for  v;eour.i|  (ii^    ipm  licenses  in 
the  900  MHx  .SMK  i)  i:i  i    ;  here  were  60 
w  inning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based. 
on  this  iniormation.  we  estimate  that  the 
number  of  geographu  area  .SMR 
licensees  that  may  be  affected  by  the 
decisions  and  rules  proposed  in  the 
Notice  includes  ihes.  fio  small  entities. 
No  auctions  h.iv  f>i"< n  held  for  800 
MH/ geograptin   nii  sMR  licenses. 
Therefore,  nu  siiui.  t  iitities  currently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  The 
Commission,  however,  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  HOO  MHz  geographic  area  SMR 
au(  til  m  There  is  no  basis,  moreover,  on 
u  hi(  h  tn  estimate  how  many  small 
entities  will  win  these  licensf^s  Given 
that  nearlv  all  radiotelephone 
companies  have  fewer  than  1,000 
emplovees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  we  estimate,  for 
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purposes  of  this  IRFA.  that  all  of  the 
licenses  may  be  awarded  to  small 
entities,  some  of  which  may  be  affected 
by  the  decisions  and  rules  proposed  in 
the  Notice 

35.  S'anowbond  PCS  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PC^S 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  bf'<Mi 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BT.-\| 
narrowband  PCS  licenses  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2.958  BTA  licenses 
wilT  be  awarded  by  auction   Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  n'Mrlv  all 
radiotelephone  companies  have  no  more 
than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  nf 
prospective  MTA  and  BT.-\  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  IRFA.  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  bv  the 
SBA. 

36.  Toll  Resellers  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifirallv 
applicable  to  resellers.  The  closest 
applicable  definition  under  the  SBA  s 
rules  is  for  all  telephone 
communications  companies.  The  most 
reliable  source  of  information  reKaniinLi 
the  number  of  toll  resellers  nationwide 
of  which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  ihe  TRS   .Xct ording  to 
our  most  recent  data.  454  companies 
reported  that  they  were  engaged  in  the 
resale  of  telephone  toll  services.  " 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independent Iv 
owned  and  operated,  or  have  more  than 
1.500  emplovees.  we  are  unable  at  this 
time  to  estimate  with  greater  precisniii 
the  number  of  toll  resellers  that  would 
qualifv'  as  small  business  concerns 
under  the  SBA's  definition 
C^onsequently.  we  estimate  that  there  are 
fewer  than  454  small  entitv  resellers 
that  may  be  affected  by  this  order 

ci.  Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

37.  Because  we  have  not  made  anv 
tentative  conclusions  or  suggested 
proposed  rules,  we  are  unable  at  this 
time  to  describe  any  projected  reporting, 


recordkeeping,  or  other  compliance 
requirements 

e.  Sfpps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

38.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  fake  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification. 

( (jnsolidation.  or  simplification  of 
( (impliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  pertorniance.  rather  than  design. 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  anv  part  thereof, 
for  small  entities.  '- 

39.  As  noted  above,  we  do  not 
propose  a  specific  method  for  how 
carriers  should  obtain  customer  consent 
to  use  CPNl  for  marketing  purposes, 
rather  we  seek  comment  im  ways  in 
which  carriers  can  obtain  their 
customers'  consent  and  the  extent  to 
which  an  opt-in  or  opt-out  approach 
would  satisfy  both  section  222  and  the 
Tenth  Circuits  concerns  that  any 
restrictions  on  speech  be  no  more  than 
necessary  to  serve  the  asserted  state 
interests.  Section  222  applies  to  all 
telecommunications  carriers,  and 
therefore,  any  rules  that  we  adopt 
regarding  customer  consent  will  be 
applicable  to  all  carriers. ' '  Accordingly, 
we  cannot  exempt  small  entities  from 
complying  with  any  consent  rules  that 
we  adopt. 

40.  We  have,  however,  taken  the 
limited  resources  of  small  entities  into 
account  in  prt)mulgrfting  certain  existing 
CPNI  rules,  '■*  and  intend  to  do  so  again 
in  addressing  the  customer  consent 
requirements.  Specifically,  we  recognize 
that  an  opt-in  approach  would  require 
small  entities  to  have  a  process  m  place 
to  obtain  express  approval  from  their 
customers  to  use  CPNl.  While  such  a 
process  could  place  a  burrien  on  small 
entities  in  terms  of  developing,  tracking 
and  maintaining  customer  consent,  it 
would  confer  a  countervailing  benefit  by 
permitting  them  to  gain  approval  to  use 
a  customer's  CPNl  for  a  broad  range  of 
service  offerings  with  a  single  request 
through  written,  oral  or  electronic 
means  that  remains  in  effect  unless  or 


•  (..irni'T  l.iH  atfir  Hi  Figurr  1. 


«  5  II. SC.  603(c). 

"(TNI  Order.  13  F(X:  Red  h-  h(i')h  Hinii 
paragraphs  49-50. 

<"  Sw  C:i'NI  Reconsideration  Order.  14  FCC  Red 
at  14472-75.  paragraphs  125-27  (adjusting  certain 
CPNI  safef;uards  to  case  the  costs  of  complianre  for 
small  carriers). 


until  the  customer  revokes  it.^^ 
Therefore,  we  ask  parties  to  comment  on 
whether  the  burden  outweighs  the 
benefit  under  an  opt-in  scheme. 

41.  We  also  note  that  the  Commission, 
in  response  to  concerns  from  all  carriers 
about  the  cost  of  compliance,  has 
already  streamlined  the  "flagging"  and 
"audit  trail"  requirements  that  are 
required  to  protect  against  unauthorized 
access  to  a  customer's  CPNI.-^*^  Small 
entities  may  continue  to  take  advantage 
of  these  streamlined  rules  even  if  the 
Commission  adopts  an  opt-in 
requirement. 

42.  Under  an  opt-out  approach,  a 
small  entity  need  not  obtain  express 
approval,  but  would  only  be  required  to 
notify  its  customers  of  their  CPNI  rights 
and  then  process  any  requests  for 
privacy  after  such  notification.  This 
could  be  less  administratively  onerous 
than  obtaining  opt-in  approval. 
However,  we  seek  comment  indicating 
small  entities'  perception  of  the 
probable  impact  of  this  burden. 

43.  We  ask  small  entities  to 
particularly  keep  in  mind  these  types  of 
requirements  when  they  comment  in  the 
Second  Further  Notice  on  any  potential 
harms  that  may  arise  from  adopting 
either  form  of  consent.'"  and  overall,  we 
ask  for  comment  in  response  to  this 
IRHA  on  what  competitive  or  economic 
impact  either  an  opt-in  or  opt-out 
approach, would  have  on  small  entities 
and  on  whether  there  is  any  alternative 
form  of  consent  that  we  should  consider 
to  minimize  the  economic  impact  on 
them. 

f.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

44.  None. 
Ordering  Clauses 

45.  Pursuant  to  sections  1,  4(i),  222 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151. 
154(i).  222  and  303(r).  the  Clarification 
Order  and  Second  Further  Notice  of 
Proposed  Rulemaking  are  adopted. 

46.  The  Commission's  Office  of  Public 
Affairs,  Reference  Operations  Division, 
Shall  Send  a  copy  of  this  Clarification 
Order  and  Second  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility'  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


''■  .See  CPNI  RpfdnsiciiTalion  Order,  14  FCC  R(<1 
Hi  H142-4:i.  H14f).  8151,  paragniphs  104.  IIW.  llfi. 

"•CPNI  Reconsideration  Order.  i:i  FCC  Red  at 
14472-75.  paragraphs  124-27 

"See  supra  paragraph  14 
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Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

[FR  Dnc.  01-24570  Filed  10-1-01.  8:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171,  173, 174, 175, 176, 
177,  and  178 

[Docket  No.  RSPA-98-49S2  (HM-223)] 

RIN2137-AC68 

Applicability  of  the  Hazardous 
Materials  Regulations  to  Loading, 
Unloading,  and  Storage;  Cancellation 
of  Public  Meetings 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule;  cancellation  nf 
public  meetings 


summary:  On  lune  14.  2001.  RSPA 
published  a  notice  of  proposed 
rulemaking  to  clarih'  the  applicability  of 
the  Hazardous  Materials  Regulations  to 
specific  functions  and  activities, 
including  hazardous  materials  loading, 
unloading,  and  storage  operations.  On 
August  2,  2001.  we  announced  two 
public  meetings  to  facilitate  public 
comment  on  the  proposed  rule.  One 
public  meeting  was  scheduled  for 
September  14,  2001.  in  Washington. 
D.C.:  on  September  12.  2001.  it  was 
po.stponed.  A  second  public  meeting 
was  scheduled  for  October  30.  2001 .  in 
Diamond  Bar.  California.  The  October 
30  public  meeting  is  cancelled;  the 
September  14  public  meeting  will  not  be 
rescheduled. 

DATES:  The  comment  period  closing 
date  remains  November  30.  2001. 

ADDRESSES:  Written  comments.  Submit 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  Room  PL  401.  400 
Seventh  Street.  S\V..  Washington.  DC 
20590-0001.  Comments  should  identify 
Docket  Number  RSPA-98-4952  (HM-  " 
223)  and  be  submitted  in  two  copies.  If 
you  wish  to  receive  confirmation  of 
receipt  of  your  written  comments, 
include  a  self-addressed,  stamped 
postcard.  You  may  also  e-mail 
comments  by  accessing  the  Dockets 
Management  System  Web  site  at  httpJ 
/dms. dot. gov/  and  following  the 
instructions  for  submitting  a  document 
electronically. 

The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 


Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  therf 
between  the  hours  of  9  a.m.  and  5  p  m  . 
Monday  through  Friday,  except  federal 
holidays.  You  can  also  review 
comments  on-line  at  the  D(3T  Doc;kpts 
Management  System  Web  site  at  http:, 
/  dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Johnsen  (202)  366-8553,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
.Administration;  or  Susan  Gorskv  (202) 
366—8553.  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration 
SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  14.  2001.  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  a  nntici'  of 
proposed  rulemaking  (NPRM)  (66  FK 
32420)  under  Docket  RSPA-98-4952 
{HM-223)  to  clarify  the  applirahilitN  nl 
the  Hazardous  Materials  RepuUtions 
(HMR;  49  CFR  Parts  171-180)  to  specific 
functions  and  activities,  including 
hazardous  materials  loading  and 
unloading  operations  and  storage  of 
hazardous  materials  during 
transportation.  The  HM-223  rulemaking 
has  four  overall  goals  First,  we  want  to 
maintain  nationallv  uniform  standards 
applicable  to  functions  performed  in 
advance  of  transportation  to  prepare 
hazardous  materials  for  transportation. 
Second,  we  want  to  maintain  nationally 
uniform  standards  applicable  to 
transportation  functions  Third,  we 
want  to  distinguish  functions  that  are 
subject  to  the  HMR  from  functions  that 
are  not  subject  to  the  HMR.  Finally.  \\e 
want  to  clarify  that  facilities  within 
which  HMR-regulated  functions  are 
performed  may  also  be  subjec  t  to 
federal,  state,  or  local  regulations 
governing  occupational  safetv  and 
health  or  environmental  protection. 

To  achieve  these  goals,  the  NPRM 
proposes  to  list  in  the  HMR  pre- 
transportation  and  transportation 
functions  to  which  the  FIMR  appiv  Pre 
transportation  functions  are  functions 
performed  to  prepare  hazardous 
materials  for  movement  in  commerce  b\ 
persons  who  offer  a  hazardous  material 
for  transportation  or  cau.se  a  hazardous 
material  to  be  transported 
Transportation  functions  are  functions 
performed  as  part  of  the  actual 
movement  of  hazardous  materials  in 
commerce,  including  loading, 
unloading,  and  storage  of  hazardous 
materials  that  is  incidental  to  their 
movement.  The  NPRM  also  proposes  to 
clarify  that  "transportation  in 


commerce,"  for  purposes  of 
applirabilitx  ol  tlie  HMK   hfj:in-  v\  hen 
A  carrier  takes  possesMon  of  a  hazardous 
material  and  continues  until  the  carrier 
delivers  the  package  containing  the 
hazardous  material  to  its  destination  as 
indicated  on  shipping  papers.  In 
addition,  the  NPRM  proposes  to  include 
in  the  HMR  an  indication  that  facilities 
A\  which  func  tions  regulated  by  the 
HMR  o(  (  ur  mav  also  be  subject  to 
appln  able  standards  and  regulations  of 
other  federal  agencies  and  state,  local, 
and  tribal  governments.  Finallv.  the 
NPRM  proposes  to  include  in  the  HMR 
the  statutor>-  criteria  under  which  non- 
federal governments  may  be  precluded 
from  regulating  in  certain  areas  under 
the  preemption  provisions  of  the  federal 
hazardous  materials  transportation  law 
(49U.S.C.  5101  etseq.) 

On  August  2,  2001,  we  announced 
that  we  planned  to  host  two  public 
meetings  to  facilitate  public  comment 
(in  the  NPRM  (66  FR  40174).  The  first 
public  meeting  was  scheduled  for 
September  14,  2001,  in  Washington, 
D  C  The  second  public  meeting  was  to 
be  held  in  Diamond  Bar.  California,  on 
October  30.  2001.  We  also  extended  the 
comment  period  for  the  NPRM  to 
November  30,  2001. 

On  September  12,  2001,  we 
announced  on  our  website  {http:// 
huzmat  dnt.gov)  and  by  telephone  to 
registered  p.irticipants  that  the 
September  14  meeting  was  postponed, 
but  that  we  likely  would  reschedule  it 
for  a  later  date.  As  of  September  25. 
only  ten  persons  had  indicated  to  us 
that  they  planned  to  make  presentations 
at  the  Washington  meeting:  only  four 
persons  had  registered  with  us  to  speak 
at  the  California  meeting  on  October  30, 
and  two  of  them  were  among  the  ten 
Washington  speakers.  Therefore,  we 
decided  to  cancel  the  California  public 
meeting  Further,  we  decided  against 
rescheduling  the  Washington  meeting. 
The  c:omment  period  for  the  NPRM 
remains  open  until  November  30.  2001. 
We  urge  all  mtt  ii  ^t<ii  persons  to  submit 
written  cuminents  un  ihe  NPRM.  We 
will  consider  late-filed  comments  to  the 
extent  possible  as  we  consider  whether 
to  proceed  toa  final  rule. 

li  \  ou  believe  that  written  comments 
are  not  suffii  lent  to  assure  that  your 
views  on  the  NPRM  are  communicated 
to  us  and  that  a  public  meeting  to 
facilitate  comment  on  the  NPRM  is 
necessary,  please  submit  a  statement 
explaining  whv  a  public  meeting  is 
nei  essar\  to  the  HM-223  docket.  If 
there  is  suffu  lent  interest,  we  will 
re(  onsider  our  decision  on  the  public 
meetings 


50148 


Federal  Register /Vol.  66,  No.   191 /Tuesday,  October  2.  2001  /  Proposed  Rules 


Issued  in  Washington.  DC,  on  September 
26.  2001. 
Robert  A.  McGuire, 

Associate  Aciminisirator  for  Hazardous 
Matfnah  Safety,  flesporc/i  and  Special 
Programs  Administration. 
|FR  Doc.  01-24539  Filed  10-1-01;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CPR  Parts  222  and  223 

[Docket  No.000320077-1 177-02; 
I.D.062501B1 

Endangered  and  Threatened  Wildllte; 
Sea  Turtle  Conservation  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.AA). 

Commerce 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  protecting  sea  turtles  to 
enhance  rheir  effectiveness  in  reducing 
sea  turtle  mortality  resulting  from 
shrimp  trawling  in  the  Atlantic  and  Gulf 
Areas  of  the  southeastern  United  States. 
Turtle  excluder  devices  (TEDs)  have 
proven  to  be  effective  at  excluding  sea 
turtles  from  shrimp  trawls;  however, 
NMFS  has  determined  that 
modifications  to  the  design  of  TEDs 
need  to  be  made  to  exclude  leatherbacks 
and  large,  sexually  mature  loggerhead 
and  green  turtles;  several  approved  TED 
designs  are  structurally  weak  and  do  not 
function  properly  under  normal  fishing 
conditions;  and  modifications  to  the 
trynet  and  bait  shrimp  exemptions  to 
the  TED  requirements  are  necessan.'  to 
decrease  lethal  take  of  sea  turtles  These 
proposed  amendments  are  necessary  to 
protect  endangered  and  threatened  sea 
turtles  in  the  Atlantic  and  Gulf  ArPds 
DATES:  Written  comments  will  be 
accepted  through  November  16.  2001 
AOOflESSES:  Written  comments  on  this 
action,  the  draft  Environmental 
Assessment/Regulatory-  Impact  Review 
Regulator\'  Flexibility  Act  Analysis  (EA/ 
RIR)  and  request  for  copies  of  the  1999 
TED  opening  evaluation  report  should 
be  addressed  to  the  Chief.  Endangered 
Species  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway.  Silver  Spring.  MD  20910. 
Comments  may  also  be  sent  via  fax  to 
301-713-0376.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hoffman  (ph.  727-570-5312,  fax 
727-570-5517,  e-mail 
Robert.Hoffman@noaa.gov),  or  Therese 
A.  Conant (ph.  301-713-1401,  fax  301- 
713-0376.  e-mail 
Therese  C()nant@noaa. gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA),  The  Kemp's 
ridlev  [Lepidochflvs  kempii). 
leatherbark  {Dfrmochelys  coriacea).  and 
hdwksbiU  {Eretmorhelvs  imhricata]  are 
listed  as  endangered  The  loggerhead 
iCurptta  carpttaj  and  green  [Chelonia 
invdas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
(.oa.st  iii  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
sea  turtles  as  a  result  of  tjawling 
activities,  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard.  In  1990  the  National  Academy 
of  Sciences,  in  a  report  titled  Decline  of 
the  Sea  Turtle:  Causes  and  Prevention, 
estimated  that  between  33,000  and 
44,000  loggerhead  and  Kemp's  ridley 
sea  turtles  were  being  killed,  per  year. 
as  a  result  of  shrimp  trawling  activities. 
On  lune  27.  1987.  (52  FR  24244)  NMFS 
required  TEDs  in  certain  areas  during 
(  ertain  times  and  further  defined  and 
expanded  the  required  use  of  TEDs  in 
the  shrimp  fishery  on  December  4,  1992. 
(57  FR  57348).  These  rules  and 
subsequent  modifications  are  codified 
in  50  CFR  22.1.206  and  50  CFR  223.207 
and  require  most  shrimp  and  summer 
flounder  trawlers  operating  in  the 
Southeastern  US  (Atlantic  Area,  Gulf 
.\rea.  and  summer  flounder  sea  turtle 
protection  area)  to  have  a  NMFS- 
approved  TED  installed  in  each  net  that 
is  rigged  for  fishing  to  provide  for  the 
escape  of  sea  turtles  TEDs  currently 
approved  by  NMFS  include  single-grid 
hard  TEDs  and  hooped  hard  TEDs 
conforming  to  a  generic  description,  two 
types  of  special  hard  TTiDs.  the  flounder 
TED  and  the  (ones  TED,  and  one  type 
of  soft  TED.  the  Parker  soft  TED. 

The  use  of  TEDs  has  contributed  to 
the  strong  population  increase  for 
Kemp  s  ridley  sea  turtles.  Kemp's 
ridleys  are  the  smallest  sea  turtles,  and 
adult  size  animals  can  pass  through  the 
current  TED  opening  dimensions.  Once 
the  most  critically  endangered  sea 
turtle,  their  nesting  levels  have 
increased  from  700-800  per  year  in  the 
mid-1980's  to  over  6,000  nests  in  2000. 
Since  1990,  corresponding  with  the 


more  widespread  use  of  TEDs  in  U.S. 
waters,  the  total  aimual  mortality 
(including  natural  mortality  that  cannot 
be  controlled)  for  coastal  Kemp's  ridleys 
has  been  reduced  bv  44-50  percent 
(TEWG,  2000).  NMFS  believes  that  this 
demonstrates  that  the  use  of  TEDs  can 
have  a  significant  impact  on  the  survival 
and  recovery  of  sea  turtle  species. 

Despite  the  demonstratea  success  of 
TEDs  for  some  species  of  sea  turtles, 
NMFS  is  concerned  that  TEDs  are  not 
adequately  protecting  all  species  and 
size  classes  of  turtles.  There  is  new 
information  showing  47  percent  of 
stranded  loggerheads  and  1-7  percent  of 
stranded  green  turtles  are  too  large  to  fit 
through  the  current  TED  openings. 
Comprehensive  scientific  data  on  the 
body  depths  of  these  turtles  were  not 
available  when  the  original  TED  sizes 
were  specified.  The  original  TED  sizes 
were  also  much  too  small  to  allow 
leatherback  sea  turtles,  the  largest 
species,  to  escape.  Instead,  NMFS  has 
attempted  to  address  the  incidental 
catch  of  leatherback  turtles  by  trawlers 
through  a  regime  of  reactive  closures 
that  has  proven  complicated  and 
incomprehensive.  There  is  also  concern 
about  the  status  of  these  populations 
with  stable  or  declining  nesting 
numbers  for  the  northern  nesting 
population  of  loggerhead  sea  turtles 
(TEWG,  2000)  and  dramatically 
declining  nesting  of  leatherback  sea 
turtles  on  their  main  nesting  grounds 
(NMFS  SEFSC.  2001).  NMFS  is 
therefore  proposing  to  modify  the  TED 
regulations  to  insure  TEDs  are  capable 
of  releasing  large  leatherback  sea  turtles 
and  adult  loggerhead  and  green  turtles. 
These  modifications  will  extend  the 
protection  TEDs  afford  smaller  turtle 
species  to  all  size  classes  of  all  sea  turtle 
species. 

Summary  of  Proposed  Changes  to  the 
Sea  Turtle  Regulations 

NMFS  is  proposing  to  amend  the 
regulations  applicable  to  shrimp 
trawling  in  all  inshore  and  offshore 
waters  of  the  Atlantic  and  Gulf  Areas  to: 
(a)  Require  all  hard  TEDs  to  have  a  grid 
with  a  minimum  inside  measurement  of 
32-inch  (81-cm)  by  32-inch  (81-cm);  (b) 
require  the  use  of  either  the  double 
cover  flap  TED  or  a  TED  opening  with 
a  minimum  of  71  inch  (180  cm)  straight- 
line  stretched  mesh;  (c)  disallow  the  use 
of  the  hooped  hard  TED;  (d)  disallow 
the  use  of  weedless  TEDs  and  Jones 
TEDs;  (e)  disallow  the  use  of  accelerator 
funnels;  (f)  require  bait  shrimpers  to  use 
TEDs  in  states  where  a  state-issued  bait 
shrimp  license  holder  can  also  fish  for 
food  shrimp  from  the  same  vessel;  (g) 
and  require  the  use  of  tow  times  on 
small  try  nets.  These  changes  are 
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proposed  to  be  implemented  1  year  after 
the  final  rule  is  published  in  the  Federal 
Register. 

Advanced  Notice  of  Proposed  Rule 
Making 

The  measures  proposed  in  this  rule 
were  based,  in  part,  on  comments 
received  on  an  Advanced  Notice  of 
Proposed  Rule  Making  (ANPR) 
published  April  5.  2000  (65  FR  178.52) 
NMFS  announced  in  the  ANPR  that  it 
was  considering  technical  changes  to 
the  TED  regulations,  to  effectively 
protect  all  life  stages  and  species  of  sea 
turtles.  Specific  changes  discussed  were 
to  increase  the  minimum  size  opening 
for  TEDs.  modibt'  or  decertif\-  hooped 
hard  TEDs  and  weedless  TEDs,  change 
the  requirements  for  the  types  of 
flotation  required,  and  modif\'  the 
leatherback  conservation  zone 
regulations. 

NMFS  received  23  responses  to  the 
request  for  comments  on  the  A.NPR. 
When  appropriate,  comments  are 
grouped  according  to  general  subject 
matter,  and  references  are  made  only  to 
some  groups  or  individuals,  and  not  tii 
all  groups  or  individuals  who  may  ha\e 
made  similar  comments. 

Comment  1:  Environmental 
organizations.  Federal  agencies,  state 
agencies,  state  Sea  Turtle  Stranding  and 
SaU'agp  Network  (STSSN)  volunteers, 
and  unaffiliated  citizens  believe  that  the 
openings  of  the  current  TEDs  are  too 
small  and  should  be  enlarged  to  allow 
larger  turtles  to  escape.  Some  of  these 
commenters  believe  that  the  size 
specified  in  the  ANPR  of  35  inches  bv 
16  inches  (89  cm  by  41  cm)  would  not 
be  adequate  to  protect  large  nesting 
turtles. 

Response:  NMFS  agrees  with  the  need 
to  make  TED  escape  openings  larger  and 
is  therefore  proposing  to  increase  the 
escape  opening  size  of  TEDs  in  all 
inshore  and  offshore  waters  of  the 
Atlantic  and  Gulf  areas  The  size 
proposed  in  the  ANPR  of  35  inches  by 
16  inches  (89  cm  by  41  cm)  was  based 
on  information  from  Epperly  and  Teas 
(1999)  which  used  a  linear  regression 
formula  to  estimate  body  depth  based 
on  carapace  width,  and  suggested  that 
99  percent  of  nesting  loggerheads  of  the 
northern  subpopulation  had  carapace 
widths  equal  to  or  less  than  33  inches 
(83.2  cm)  and  a  corresponding  depth  of 
15.7  inches  (39.8  cm).  However, 
carapace  measurements  recently 
collected  by  the  South  Carolina 
Department  of  Natural  Resources 
(vSCDNR)  on  actual  nesting  females  of 
the  northern  loggerhead  population 
showed  7  out  of  90  had  body  depths 
greater  than  16  inches  (40.6  cm).  Also 
significant  numbers  hf  the  endangered 


leatherback  turtle  have  been 

documented  in  inshore  and  offshore 
waters  in  the  Atlantic  and  Gulf  areas 
Therefore,  to  protect  all  turtles,  .NMFS  :s 
proposing  to  require  the  use  of  the 
double  cover  fiap  TED  or  a  TED  opening 
with  a  minimum  f)f  "l-inch  (180-cm) 
straight-line  stretched  mesh  (see 
Pro\isions  of  the  Proposed  Rule). 

Comment  2.  Environmental 
organizations.  Federal  agencies  and 
state  agencies  recommend  thf 
modification  of  the  leatherbd(  k 
conservation  zone  regulations  (bu  KK 
25260,  May  12.  1995,  60  FR  25663,  May 
12,  1995)  implemented  as  a  result  of  the 
Leatherbae  k  Contingency  Plan.  These 
commenters  believe  that  the  response 
times  in  implementing  emergenc\  rules 
for  closure  of  waters  during  leatherback 
migrations  are  too  slow  and  that  the 
surveying  required  to  su})port  these 
rules  is  frequentlv  underhinded  or  too 
\ariable  due  to  weather  and  water 
clarity  Also,  some  of  thesp  commenters 
belie\'e  the  Gulf  (  oast  should  be 
included  in  the  Leatherback 
Contingency  Plan 

Response:  NMFS  is  jiroposing  the  use 
of  either  the  double  (;o\t>r  flap  TED  or 
a  TED  opening  with  a  minimum  of  71- 
inch  (180-cm)  straight-line  stretched 
mesh  in  all  inshore  and  offshori'  waters 
in  the  .Mlantir  and  Gulf  -An-. is   Both  of 
these  TEDs  ha\e  openings  large  enough 
to  accommodate  Icatherbacks  as  well  as  . 
large  nesting  loggerheads  This  would 
eliminate  the  need  for  emergenc\  rules 
and  sur\e\  ing 

Comment  .1.  (.ommerciai  Fishermen 
of  Lafitte  do  not  want  NMFS  to  prohibit 
the  use  of  the  hooped  hard  TED  The\ 
state  that  the  hooped  TEU  known  as  the 
C'oulon  TED.  not  only  excludes  turtles 
but  also  works  well  as  a  finfish  bycatch 
reduction  device  The  C.oulon  TED  is  a 
hooped  hard  TEiD  with  an  escape 
opening  of  34  inches  (86  (  m)  by  27 
inches  (69  cm)  with  the  front  hoop 
measuring  34  inches  (86  cm)  by  17 
inches  (43  cm).  The  Commercial 
Fishermen  of  Lafitte  slate  that  the 
escape  opening  of  this  TED  can  be 
expanded  to  35  inches  (89  cm)  bv  27 
inches  (69  cm),  with  the  front  hoop 
measuring  35  inches  (89  <  m)  by  17 
inches  (43  cm).  According  to  a  net 
maker  in  the  area,  approximatelv  .50 
fishing  vessels  are  using  this  TED  m 
Louisiana  waters 

Response:  In  order  to  prote<  t  the 
endangered  leatherback  and  large 
loggerhead  sea  turtles.  NMFS  must 
ensure  that  all  approved  TEDs  are 
capable  of  releasing  these  large  turtles 
The  expanded  version  of  the  Coulon 
TED  is  not  large  enough  to  release  large 
loggerhead  and  leatherback  sea  turtles 
it  would  be  impractical  to  use  a  hooped 


hard  TED  ih.it  would  be  large  enough  to 
release  hMtlierba(.k  turtles. 

Comment  4:  The  Florida  Fish  and 
Wildlife  Conservation  Commission 
agrees  with  the  need  to  make  TED 
escape  openings  larger  but  feels  NMFS 
should  consider  the  economic  burden  of 
Florida's  inshore  shrimp  fishery  when 
considering  the  use  of  the  leatherback 
modification  and  the  increase  of  the 
standard  grid  size. 

Response:  NMFS'  gear  specialists 
working  on  the  east  coast  of  Florida 
reported  that  the  majority  of  inshore 
fishermen  use  grids  32  inches  (81  cm) 
and  larger.  NMFS  is  proposing  to 
increase  the  grid  size  to  a  minimum 
inside  measurement  of  32  inches  (81 
cm)  by  32  inches  (81  cm).  Based  on  the 
information  from  the  gear  specialists 
this  will  not  affect  a  large  number  of 
Florida  inshore  fishermen.  The  Florida 
inshore  fishermen  who  use  grids  smaller 
than  32  inches  (81  cm)  will  have  1  year 
to  change  to  the  new  size  grid.  Bv 
delaying  the  implementation  date  to  1- 
year  after  the  final  rule  is  published  in 
the  Federal  Register,  fishermen  would 
be  able  to  buy  the  new  size  grid  as  part 
of  necessar>'  gear  replacement  and 
thereby  not  add  an  additional  cost. 

Comment  5:  The  United  States  Fish 
and  Wildlife  Service  (USFWS) 
recommends  the  decertification  of  the 
hooped  hard  TED  and  the  weedless  TED 
and  the  abolishment  of  the  TED 
exemption  for  bait  shrimpers. 

Response:  NMFS  agrees  with  the 
USFWS  on  the  need  to  disallow  the  use 
of  the  hooped  hard  TTD  and  the 
weedless  TED  for  the  reasons  described 
m  the  ANPR  (65  FR  17852).  The  hooped 
hard  TTD  is  not  widely  used.  NMFS' 
enfon  ement  personnel  report  confusion 
u  ith  the  differing  regulator)' 
requirements  for  escape  openings  for 
sinul>  uriii  and  hooped  hard  TEDs. 
A. .  ,11.  ss  TEDs  (a  TED  with  the 
deflector  bars  not  attached  to  the  bottom 
of  the  prid  frame)  have  been 
dii  uiiH  iited  by  NMFS  enforcement 
w  ith  bf  !)•  ti.irs  and  spacing  more  than  4 
inche.s  ,  lU  Lin)  apart.  The  bars  of 
weedless  TEDs  appear  to  be  easily  bent 
ijiiring  commercial  use  because  of  the 
inherent  weakness  in  the  design.  NMFS" 
11:11  testing  in  ■.'*'*•■  -hcjwed  that 
weedless  TEDs  \Mtli  ihe  bars  bent 
I  nward  (to  the  rear  of  the  TED  hoop) 
t.uieri  tn  ex  lude  any  of  the  turtles 
expiiseii   NMFS  is  proposing  to 
implement  a  requirement  that  the  bars 
n  hard  TEDs  be  firmly  attached  to  the 
frame  at  both  ends,  1  year  after  the 
[uiblii  ,ition  of  tlie  final  rule  in  the 
Federal  Register 

NMFS  HJMi  ,i.;rees  with  the  USFWS 
that  the  bait  shrimp  exemption 
I  urrenlU  authorized  under  the  sea  turtle 
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consen'ation  regulation  represents  a 
threat  to  sea  turtles.  NMFS  enforcement 
and  gear  specialists  have  seen  an 
increase  in  boats  claiming  to  be  bait 
shrimpers  but  possessing  more  than  32 
lb  (14.5  kg)  of  dead  shrimp.  In  some 
cases,  these  shrimpers  are  using  "snap- 
in  grids"  on  their  TEDs  and  claim  to 
have  used  them  while  catching  the  dead 
shrimp  but  then  taking  the  "snap-in 
grid"  out  and  closing  the  escape 
opening  to  fish  for  bait  shrimp  Snap- in 
grids  do  not  meet  the  regulatory 
requirement  for  the  installation  of  the 
grid  into  the  trawl  net  because  the  grids 
are  attached  to  the  outside  of  the  grid 
frame  with  a  few  strings,  plastic  tie 
wraps  or  bolts  and  not  sewn  into  the 
trawl  around  the  entire  circumference  of 
the  TED  with  heavv  twine  (.50  CFR 
223.207(a)(2j), 

NMFS  originally  authorized  a  bait 
shrimp  exemption,  which  requires  tow 
times  to  be  less  than  55  minutes, 
believing  tow  times  would  be  self- 
regulating  as  a  bait  shrimper  would 
want  to  limit  tow  times  to  ensure  live 
catch.  However,  gear  specialists  have 
found  increasing  numbers  of  bait 
shrimpers  selling  shrimp  for  food. 
Landing  dead  shrimp  would  likely 
result  in  an  increase  in  tow  times 
bevond  the  shorter  tows  used  to  catch 
live  bait.  Tow  time  limits  are  extremelv 
difficult  to  enforce  and  have  only  been 
authorized  in  limited  cases  where 
particular  fishing  practices  limit  the 
length  of  tows  NMFS  believes  that  the 
bait  shrimp  exemption  is  unenforceable 
and  represents  an  increased  risk  in 
lethal  take  of  turtles.  Therefore,  NMFS 
is  proposing  to  change  the  bait  shrimp 
TED  exemption.  Since  1992,  when  the 
bait  shrimp  exemption  was  initially 
developed,  TEDs  have  been  used 
successfully  in  small,  inshore  shrimp 
nets  Many  bait  shrimpers  already  ow  n 
and  use  TEDs  when  not  operating  under 
their  bait  shrimp  licences.  In  some 
areas,  bait  shrimpers  use  other  exempt 
gear  or  practices  (e,g.,  barred  roller 
trawls,  hand-retrieved  nets).  Changes  to 
the  bait  shrimp  exemption  would  affect 
none  of  these  other  exemptions 

Comment  6:  Georgia  Department  of 
Natural  Resources  (GADNR) 
recommends  the  adoption  of  a  single 
TED  configuration  for  all  areas  at  all 
times.  The  leatherback  configuration 
should  be  the  configuration  adopted. 
According  to  GADNR.  30  percent  of 
Georgia  fishermen  already  use  the 
leatherback  modification  full  time 
because  it  is  good  at  excluding  trash  fish 
and  the  long  flap  helps  shrimp 
retention. 

Response:  NMFS  agrees  with  the 
GADNR  on  the  value  of  the  leatherback 
modification.  The  use  of  the  leatherback 


modification  (a  TED  opening  with  a 
minimum  of  71-inch  (180-cm)  straight- 
line  strett:hed  mesh)  or  the  double  cover 
flap  TED  in  all  inshore  and  offshore 
waters  will  provide  protection  for  all  sea 
turtles.  The  current  TED  opening  sizes 
do  not  afford  protection  for  large 
sexually  mature  loggerhead  and  green 
turtles.  Adoption  of  this  proposed  rule 
also  will  eliminate  the  need  for  the  use 
of  inefficient  emergency  rules  and  the 
leatherback  conservation  plan,  which 
does  not  cover  all  areas  where 
leatherback  turtles  can  be  found. 

Comment  7:  The  University  of  Georgia 
Marine  Extension  Service  (UGMES) 
requested  the  water  depths  be  specified 
at  which  spongex-type  floats  would  not 
bt!  allowed. 

Response:  Upon  further  review  of  the 
TED  float  requirements,  NMFS  has 
decided  not  to  propose  amendments  to 
them  at  this  time  due  to  the  lack  of 
testing  of  viable  alternatives  to  spongex- 
type  floats. 

Comment  8:  The  U^GMES  also 
requested  that  NMFS  allow  other 
methods  of  hole  enlargement,  such  as 
the  addition  of  a  strip  of  webbing  in  the 
center  of  the  forward  section  of  the 
extension  webbing,  to  help  maintain  the 
angle  of  the  TED. 

Response:  The  use  of  a  strip  of 
webbing  in  tht'  (  enter  of  the  forward 
section  of  the  extension  webbing  to 
modify  a  TED  with  a  leatherback  size 
opening  is  not  prohibited  under  current 
regulations.  Also  the  double  cover  flap 
TED  which  c;an  be  used  in-lieu  of  the 
leatherback  modification  has  a  smaller 
cut  than  the  leatherback  modification 
(the  length  nf  the  leading  edge  of  the 
escape  opening  cut  must  be  no  less  than 
56  inches  (142  cm)).  The  double  cover 
flap  TED  is  composed  of  two  equal  size 
rectangular  panels  with  an  overlap  of  no 
more  than  15  inches  (38  cm)  and  each 
panel  is  no  less  than  58  inches  (147  cm) 
wide.  The  panels  can  be  sewn  together 
onlv  along  the  leading  edge  of  the  cut. 
The  edge  of  the  panels  may  be  attached 
6  inches  (15  cm|  behind  posterior  edge 
of  grid;  the  end  of  each  panel  must  not 
extend  more  than  6  inches  (15  cm)  past 
the  center  of  the  bottom  of  the  grid. 
These  modifications  make  it  easier  to 
install  TEDs  on  a  smaller  grid 

Comment  9:  The  Texas  Shrimp 
Association  (TSA)  requested  that 
shrimp  loss  data  be  evaluated  and  that 
NMFS  determine  what  impact  a  300-lb 
to  1.200-lb  (136-kg  to  545-kg) 
leatherback  turtle  would  have  on  any 
TED  TSA  also  asked  whether  the 
Epperly  and  Teas  (1999)  study  was 
submitted  for  peer  review.  TSA 
questioned  the  need  for  a  larger  size 
opening  in  the  western  Gulf  based  on 
the  fact  that  .stranded  turtles  on  the 


western  Gulf,  on  average,  are  smaller 
than  those  on  the  Atlantic  and  eastern 
Gulf  coasts. 

Response:  In  the  summer  of  2000, 
NMFS  conducted  seven  trips  to  test  the 
leatherback  modification  for  shrimp  loss 
in  commercial  conditions.  The 
leatherback  modification  was  compared 
with  TEDs  currently  used  in  the  Gulf  of 
Mexico  and  the  southeastern  Atlantic. 
Four  of  the  trips  were  conducted  in  the 
Gulf  of  Mexico,  and  three  were 
conducted  in  the  Atlantic,  Shrimp  loss 
for  the  four  Gulf  of  Mexico  trips  showed 
a  3-percent  loss  (trip  #067),  a  35-percent 
loss  (trip  #068).  a  1-percent  loss  (trip 
#069),  and  a  2-percent  loss  (trip  #073). 
while  the  three  Atlantic  trips  combined 
showed  a  3-percent  shrimp  loss  (trips 
#070-072).  NMFS  believes  that  shrimp 
loss  percentage  from  trip  #068  is  an 
error  and  not  indicative  of  actual  shrimp 
loss.  The  35-percent  shrimp  loss 
demonstrated  on  this  trip  is  well  above 
the  range  of  1  to  3  percent  demonstrated 
by  the  other  six  trips,  NMFS  believes 
that  gear  problems  on  trip  #068  could 
have  contributed  to  the  35-percent  loss. 
The  1-  to  3-percent  loss  on  the  other 
trips  was  not  statistically  significant 
from  zero. 

NMFS  cannot  use  live  leatherback 
turtles  for  testing;  however.  NMFS 
believes  a  300-lb  to  1.200-lb  (136-kg  to 
545-kg)  leatherback  will  do  much  less 
damage  to  a  TED  and  shrimp  gear  if  it 
is  allowed  to  escape. 

The  Epperly  and  Teas  (1999)  study 
has  not  yet  been  peer  reviewed; 
however,  it  is  being  submitted  for 
publication  in  the  scientific  journal 
Fishery  Bulletin  and.  as  part  of  that 
process,  will  receive  peer  review. 

NMFS  disagrees  with  the  TSA's 
assessment  that  a  larger  size  opening  is 
not  needed  in  the  western  Gulf  of 
Mexico.  Stranding  records  from  1986 
through  1997  show  that  36  to  66  percent 
of  loggerhead  turtles  stranded  in  the 
western  Gulf  were  larger  than  the 
current  minimum  TED  escape  opening 
size,  and  records  from  1986  through 
1999  show  that  170  leatherback  turtles 
were  stranded  in  the  western  Gulf  of 
Mexico. 

Provisions  of  the  Proposed  Rule 

Increase  of  the  ^4inimum  Size  of  the 
TED  Opening  in  All  Inshore  and 
Offshore  Waters  of  the  Atlantic  and  Gulf 
Areas 

TEDs  incorporate  an  opening,  usually 
covered  by  a  webbing  flap,  that  allows 
sea  turtles  to  escape  from  trawl  nets.  To 
be  approved  by  NMFS,  a  TED  design 
must  be  able  to  exclude  small  sea  turtles 
during  experimental  TED  testing 
conducted  by  NMFS,  TEDs  also  must 
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meet  generic  criteria  based  upon  certain 
parameters  of  TED  design, 
configuration,  and  installation, 
including  height  and  width  dimensions 
of  the  TED  opening  through  which  the 
turtles  escape.  In  the  Atlantic  Area, 
these  requirements  are  currently  >35 
inches  (>89  cm)  in  width  and  >12  inches 
(>30  cm)  in  height.  In  the  Gulf  Area,  the 
requirements  are  >32  inches  (81  cm)  in 
width  and  >10  inches  (>25  cm)  in 
height. 

NMFS  proposes  to  require  the  use  of 
the  NMFS-approved  double  cover  flap 
TED  (approved  May  14,  2001,  66  FR 
24287)  or  a  standard  TED  opening  with 
a  minimum  of  71  inch  (180  cm)  straight- 
line  stretched  mesh  measurement,  with 
a  resultant  circumference  of  the  opening 
being  142  inches  (361  cm)  (formerly 
called  the  leatherback  modification; 
approved  May  12.  1995.  60  FR  25663) 
in  both  the  Atlantic  and  Gulf  Areas, 
Both  of  these  TEDs  have  been  tested  for 
shrimp  retention  (see  the  response  to 
comment  9  of  this  notice  for  shrimp 
retention  data  on  the  new  standard  TED 
and  66  FR  24287  for  the  double  cover 
flap  TED)  and  small  turtle  escapement 
(see  60  FR  25663  and  66  FR  24287). 

The  double  cover  flap  TED  and  the 
proposed  standard  TED  were  shown  to 
be  effective  at  excluding  a  prototype 
leatherback.  Because  testing  with  live 
leatherbacks  is  impossible,  NMFS 
obtained  the  carapace  measurements  of 
15  nesting  female  leatherback  turtles 
and  used  these  data  to  construct  a  pipe- 
framed  model  of  a  leatherback  turtle 
measuring  40  inches  wide  by  21  inches 
deep  (102  cm  by  53  cm).  The 
leatherback  model  and  a  diver  with  full 
scuba  gear  were  able  to  pass  through  the 
escape  openings  of  these  TEDs. 

Stranding  data  collected  through  the 
STSSN  indicate  that  the  proportion  of 
large,  mature  loggerheads  and  greens 
that  strand  on  coastal  beaches  appears 
to  be  greater  than  the  proportion  that 
would  be  expected  given  the  size 
distribution  of  sea  turtles  found  in 
nearshore  waters.  The  disparity  in  size 
may  be  a  result  of  the  minimum  size 
requirement  for  TED  openings  which 
allows  only  smaller  turtles  to  escape. 
NMFS  (Epperly  and  Teas.  1999:  copies 
available  see  ADDRESSES)  evaluated  the 
size  of  TED  openings  in  relation  Xo  the 
carapace  width  and  body  depth  of 
stranded  sea  turtles  and  found  that  body 
depth,  but  not  carapace  width,  was  a 
factor  in  the  turtle's  ability  to  exit  the 
TED  opening.  Up  to  47  percent  of  the 
body  depths  for  stranded  loggerheads 
and  7  percent  for  green  turtles  exceeded 
the  minimum  height  requirements  for 
TED  openings. 

Stranding  data  from  1986  through 
1997  show  that  between  33  percent  and 


47  percent  of  all  loggerhead  turtles 
stranded  had  body  depths  greater  than 
the  minimum  height  of  the  TED 
opening.  These  percentages  range  from 
33-66  in  the  western  Gulf  of  Mexico,  to 
83-96  in  the  eastern  Gulf  of  Mexico,  to 
23-40  in  the  Atlantic  off  the  coast  of  the 
southeastern  United  States  (Epperly  and 
Teas.  1999).  These  same  data  also  show 
that  between  1  and  7  percent  of  all  green 
turtles  stranded  had  bod\'  depths  greater 
than  the  minimum  height  of  the  TED 
opening.  These  percentages  range  from 
0-3  in  the  western  Gulf  of  Mexico,  to  1  - 
10  in  the  eastern  Gulf  of  Mexico,  to  3- 
10  in  the  Atlantic  off  the  coast  of  the 
southeastern  United  States  (Epperly  and 
Teas.  1999).  Measurements  done  on 
South  Carolina  nesting  beaches 
conducted  by  the  SCDNR  in  the  summer 
of  2000  on  nesting  loggerhead  turtles 
showed  89  of  the  90  nesting  turtles  had 
body  depths  greater  than  the  minimum 
TED  opening  in  the  Atlantic  Area 

This  information  indicates  that 
current  TED  openings  may  be  allowing 
continued  high  incidental  take  of  large 
reproductive  loggerhead  and  green 
turtles.  Since  this  take  is  focused  on  pre- 
reproductive  and  reproductive  turtles,  il 
may  be  precluding  most,  if  not  all. 
benefits  these  species  may  be  rec:piving 
from  the  exclusion  of  small  |uveniles 
from  shrimp  trawls. 

The  proposed  use  of  a  TED  opening 
with  a  minimum  of  71  inch  (180  3  cm) 
straight-line  stretched  mesh  or  the 
double  cover  flap  TED  would  be  large 
enough  to  exclude  100  percent  of 
nesting  loggerhead  and  green  turtles 
based  on  the  information  in  Epperly  an(i 
Teas  (1999)  and  the  measurements  of 
nesting  loggerhead  turtles  taken  bv  the 
SCDNR  in  the  spring  and  summer  of 
2000.  This  is  particularly  important  fnr 
loggerhead  turtles,  as  population  model- 
iirdicate  that  a  reduction  in  niortalit\  m 
these  size  classes  would  result  in  the 
greatest  annual  population 
multiplication  rate  [Grouse  ct  ul  .  1987. 
Hopewell.  1998) 

The  Turtle  Expert  Working  Group 
(TEVVG  1998)  identified  four  genetically 
separate  nesting  populations  of 
loggerhead  turtles  in  the  southeastern 
United  States.  The  health  and  recovor\ 
of  the  loggerhead  turtle  species  is 
dependent  on  the  health  and  recovery  i>f 
each  of  these  populations  It  is  belie\ed 
that  the  northern  nesting  population 
may  at  best  be  stable  and  possiblv  mav 
be  in  decline. 

Leatherback  sea  turtles  are  too  large  to 
fit  through  the  standard  size  TED 
opening;  when  mature,  thev  can  weigh 
between  600  and  1,300  lb  1273  and  591 
kg).  To  address  this  issue.  NMFS.  in 
cooperation  with  the  USFWS,  South 
Carolina,  Georgia,  and  Florida. 


developed  the  Leatherl)a(  k.  Gontingency 
Plan  to  reduce  le,iiheri)rti  k  mortalitv  in 
shrimp  trawls,  and.  in  1995.  NMFS 
established  the  leatherback  conservation 
zone  regulations  to  implement  the 
Leatherback  Contingency  Plan  (60  FR 
252bO,  May  12.  1995;  60  FR  25663.  May 
12.  1995)  The  Leatherback  Contingency 
Plan  established  procedures  to  identify 
when  and  where  TEDs  with  large  escape 
openings  should  be  used  to  protect 
leatherbacks  during  their  annual,  spring 
migration  along  the  Atlantic  seaboard. 
The  waters  north  of  Cape  Canaveral. 
from  Florida  to  the  North  Carolina- 
\'irginia  liorder.  were  identified  as  the 
leatherback  conser\ation  zone.  Within 
this  zone,  weekly  aerial  surveys  for 
leatherback  sightings  are  conducted 
from  lanuan  1  through  June  30  of  each 
year.  If  sightings,  in  replicate  surveys, 
exceed  10  leatherback  turtles  per  50 
nautu  al  miles  (nm)(92.6  km)  of 
traiklin*'  NMFS  will  close,  for  a  2-week 
period,  waters  within  1^  lat,  of  the 
trackline  to  shrimp  trawlers  unless  they 
use  a  TED  modified  with  the 
leatherback  exit  opening. 

In  1949.  NMFS  oecame  concerned 
that  the  leatherback  conser\'ation  zone 
regulation  was  not  adequate  to  protect 
leatherhac  ks   In  the  spring  of  1999. 
NMFS  implemented  the  2-week  closures 
in  areas  of  South  f  .arolina  and  North 
Carolina  (64  FR  25460.  Mav  12.  1999:  64 
FR  27206,  Ma\  19.  1999.  64  F'R  28761, 
M.n  2~.  IMMM  t>4  FR  24805,  June  3, 
1999j  In  implementing  the  regulation,  it 
was  determined  that  replicate  sur\'eys 
were  not  always  feasible  due  to  weather. 
staff,  or  equipment  constraints  and  that 
a  sighting  of  less  than  10  leatherbacks 
per  50  nm  (92.6  km)  in  the  replicate 
surve\  was  not  necessarily  an  indic:ation 
that  the  turtles  had  moved  away  from 
the  (  losed  area. 

From  October  1  through  December  15. 
1999   1.=)  leatherbacks  stranded  in 
Nassau  through  Brevard  counties  on  the 
east  citast  of  Florida.  Since  these 
strandings  oc  i  urred  seasonally  outside 
the  provisions  specified  in  the 
leatherback  consenation  zone 
regulation.  NMFS  issued  an  emergeno' 
Ul-da\  rule  (64  FR  69416.  Dec:ember  13. 
1999)  requiring  shrimp  trawlers  to  use 
the  leatherback  modification  in  their 
TP-Ds  The  30-da\  restriction  was 
nee  essar\  because  leatherbacks  were 
expected  to  be  present  in  the  area 
through  that  period. 

The  leatheriiack  conservation  zone 
reyulation  doe^  III  '  ('\tend  to  theGulf 
area   Historical  re.  ! Ms  indicate  that  the 
\\  estern  Gulf  is  important  to 
leatherbacks;  Lear\  (1957)  reported  a 
large  group  of  up  to  100  leatherbacks 
|ust  offshore  of  Port  Aransas.  Texas 
associated  with  a  dense  aggregation  of 
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Stomolophus.  Recent  stranding  data 
from  1986  through  1999  show  an 
average  of  9  leatherbacks  per  year  have 
been  killed  in  the  Western  Gulf: 
however,  in  the  last  5  years,  that  average 
has  gone  up  to  14  leatherbacks  stranded 
per  year,  with  a  high  of  21  leatherbacks 
in  1999.  Leatherbacks  are  also  killed  in 
the  Eastern  Gulf,  with  an  average  of  5 
per  year  from  1986  through  1999  and 
with  a  high  of  19  in  1989.  In  the 
Atlantic  along  the  southeastern  United 
States,  leatherback  strandings  have 
averaged  46  per  year  from  1986  through 
1999.  Leatherbacks  strand  along  the 
Atlantic  coast  of  Florida  year-round, 
averaging  21  strandings  per  year. 

In  French  Guiana  and  Suriname.  the 
largest  leatherback  rookery  in  the 
western  North  Atlantic,  nesting  has 
decreased  at  a  rate  of  15.0  percent  -  17.3 
percent  per  year  since  1987  (NMFS 
SEFSC  2001).  If  turtles  are  not  nesting 
elsewhere,  it  appears  that  the  Western 
Atlantic  portion  of  the  population  is 
being  subjected  to  mortality  beyond 
sustainable  levels,  resulting  in  a 
continued  decline  in  numbers  of  nesting 
females.  There  have  been  increases  in 
leatherback  nesting  at  minor  nesting 
areas  such  as  Florida  and  the  U.S 
Virgin  Islands,  but  those  cannot  account 
for  the  decreases  in  the  Guianas,  which 
are  in  the  tens  of  thousands. 

A  steady  increase  in  Kemp's  ridley 
nesting,  which  has  not  leveled  off  to 
date,  has  occurred  since  1990  and 
appears  to  be  due  to  increased  hatchling 
protection  and  a  large  increase  in 
survival  rates  of  immature  turtles 
beginning  in  1990,  coinciding  with  the 
introduction  of  TEDs.  Adult  ridley 
numbers  have  now  grown  from  a  low  of 
approximately  1,050  adults  producing 
702  nests  in  1985.  to  greater  than  3.000 
adults  producing  1.940  nests  in  1995.  to 
greater  than  9.000  adults  producing 
about  5.700  nests  in  2000  (TEWG  2000) 
The  increase  in  the  Kemp's  ridley 
nesting  population  since  1989 
demonstrates  that  the  use  of  TEDs  can 
have  a  significant  positive  impact  on  the 
survival  and  recovery  of  sea  turtle 
species.  The  proposed  required  use  of 
either  the  new  standard  TED  opening  or 
the  double  cover  flap  TED  in  all  inshore 
and  offshore  waters  in  the  Gulf  and 
Atlantic  Areas  will  provide  the 
protection  TEDs  afford  smaller  turtle 
species  to  all  size  classes  of  all  sra  turtle 
species  thereby  aiding  in  their  recovery 
This  proposal  will  also  provide 
consistency  and  predictability  for  the 
industry  by  eliminating  the  disparate 
regulations  in  different  areas  and  times 
and  eliminating  reactionary  closures  to 
protect  leatherback  turtles 


Disallow  the  Use  of  Hooped  Hard  TEDs, 
Weedless  TEDs.  [ones  TEDs,  and 
Accelerator  Funnels;  Require  Bait 
Shrin}pers  in  Certain  States  to  use  TEDs; 
and  Require  Tow  Time  Restrictions  on 
Sniall  Try  Nets 

As  stated  in  NMFS's  response  to 
Comment  5  in  this  proposed  rule,  the 
structural  integrity  of  the  weedless  and 
Jones  TEDs  does  not  hold  up  under 
commercial  use.  Grid  bars  bend  toward 
the  hack  of  the  net.  This  condition  has 
been  shown  to  severely  limit  these 
TEDs'  ability  to  exclude  turtles. 
Therefore,  NMFS  is  proposing  to  require 
that  TED  deflector  bars  be  securely 
attached/welded  to  the  top  and  bottom 
of  the  TED  frame  or  to  a  horizontal 
deflector  bar  (in  the  case  of  flounder 
TEDs).  to  be  implemented  1  year  after 
the  final  rule  is  published  in  the  Federal 
Register.  This  will  allow  fishermen  to 
replace  this  gear  as  part  of  normal  gear 
replacement  due  to  wear  and  tear. 

As  stated  in  NMFS's  response  to 
Comments  3  and  5  in  this  proposed 
rule,  it  is  not  feasible  to  construct  a 
hooped  hard  TED  large  enough  to 
exclude  large  loggerhead  and 
leatherback  turtles.  The  hooped  hard 
TED  also  is  not  widely  used,  and 
enforcement  personnel  report  confusion 
with  the  differing  regulator)' 
requirements  for  escape  openings  for 
single  grid  and  hooped  hard  TEDs. 

NMFS  is  proposing  that  the  use  of 
accelerator  funnels  not  be  allowed.  The 
opening  in  an  accelerator  funnel  that 
would  be  required  to  effectively  release 
large  loggerhead  and  leatherback  turtles 
would  be  too  large  (71  inch  (180  cm)) 
to  accelerate  the  water  through  the  grid 
and  would  cause  the  unattached  portion 
of  the  funnel  to  extend  out  the  escape 
opening  causing  the  loss  of  shrimp. 

NMFS  is  also  proposing  to  change  the 
exemption  from  TED  requirements  for 
bait  shrimpers.  As  stated  in  NMFS's 
response  to  Comment  5.  NMFS 
enforcement  and  gear  specialists  have 
seen  an  increase  in  boats  claiming  to  be 
bait  shrimpers  but  possessing  more  than 
32  lb  (14.5  kg)  of  dead  shrimp.  Landing 
dead  shrimp  would  likely  result  in  an 
increase  in  tow  times  beyond  the  shorter 
tows  used  to  catch  live  bait.  Longer  tow 
times  would  increase  the  likelihood  of 
entangling  a  sea  turtle  and,  without  a 
TED  installed,  increase  the  chance  of 
injury  or  mortality.  When  there  is  no 
incentive  to  limit  tow  times  as  a  part  of 
normal  fishing  operations,  tow  time 
limits  are  extremely  difficult  to  enforce. 
Therefore.  NMFS  is  proposing  to  limit 
the  bait  shrimp  TED  exemption  to 
shrimpers  with  a  valid  state  bait-shrimp 
license  for  which  such  state  license 


allows  the  licensed  vessel  to  participate 
in  the  bait  shrimp  fishery  only. 

NMFS  is  proposing  to  require 
shrimpers  to  limit  tow  times  when 
deploying  small  try  nets.  Sea  turtles  are 
captiired  in  trynets.  NMFS  observer 
program  from  1992  through  1995, 
documented  that  try  nets  accounted  for 
43  percent  of  the  observed  turtle 
captures.  In  2001 ,  shrimpers  operating 
in  the  Atlantic  area  reported  capturing 
more  than  20  turtles  in  their  smaller  try 
nets  without  TEDs  installed,  NMFS 
required  shrimpers  deploying  try  nets 
with  head  rope  lengths  greater  than  12 
feet  (3.6  m)  or  foot  rope  length  greater 
than  15  feet  (4.6  m)  to  have  a  TED 
installed  but  exempted  the  smaller  try 
nets  (61  FR  66933,  December  19,  1996). 
NMFS  initially  issued  this  exemption 
without  tow  time  restrictions  because  it 
felt  that  this  type  of  gear  naturally  lent 
itself  to  short  tow  times. 

NMFS  recognizes  that  tow  time  limits 
are  difficult  to  enforce,  but  without  tow 
time  restrictions.  NMFS  has  no 
enforcement  mechanism  to  ensure 
compliance  with  measures  that  will 
increase  protection  of  listed  sea  turtles. 

Request  for  Comments 

NMFS  will  accept  written  comments 
(see  ADDRESSES)  on  this  proposed  rule 
until  November  16,  2001.  In  addition, 
NMFS  will  conduct  public  hearings  on 
this  action.  Hearing  dates,  times,  and 
locations  will  be  published  in  the 
Federal  Register  under  separate 
notification. 
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Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  ESA  provides  the  statutory  basis 
for  the  rule. 

NMFS  prepared  a  draft  EA/RIR  for 
this  proposed  rule  that  discusses  the 
impact  on  the  environment  as  a  result 
of  this  proposed  rule.  A  copv  of  the 
draft  EA/RIR  is  available  from  NMFS 
(see  ADDRESSES). 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Fishermen  may  be  adversely  affected 
by  this  proposed  rule  primarily  in  the 
following  ways:  possible  shrimp  loss 
due  to  the  increase  in  the  size  of  the 
TED  opening  and  additional  costs  to 
retrofit  current  TEDs  in  order  to  meet 
proposed  minimum  grid  and  opening 
sizes.  

The  increase  in  the  TED  opening  to  a 
minimum  of  71  inch  (180.3  cm)  straight- 
line  stretched  mesh  would  apply  to  all 
shrimp  fishermen  in  the  known 
universe  of  shrimp  trawlers  (15,096). 
This  TED  opening  requirement  would 
be  expected  to  result  in  a  1-3  percent 
loss  which  is  not  statistically  different 
from  zero.  Assuming  a  2  percent  shrimp 
loss,  the  estimated  annual  real  profits  by 
size  category,  and  the  number  of  fishing 
craft  per  category,  the  estimated  impacts 
in  terms  of  lost  real  profits  per  year  by 
size  category  would  be  as  follows: 
$582,600  for  state  registered  boats, 
$251,812  fcr  vessels  less  than  45  feet 
(13.7  m).  $205,869  for  vessels  between 
45  and  60  feet  (13.7  and  18.3  m),  and 
$389,844  for  vessels  greater  than  60  feet 
(18.3  m).  Thus,  the  total  annual  loss  of 
profits  for  the  industry  would  be 
$1,430,125.  Applying  the  standard 
discount  rate  of  7  percent  over  a  5  year 
time  period  generates  a  loss  of 


$5,863,795  in  real  profits.  Shrimpers 
would  have  an  option  to  use  the  double 
cover  flap  TED  instead  of  the  TED 
opening  with  a  minimum  of  71  inch 
(180.3  cm)  straight-line  stretch  mesh. 
The  double  cover  flap  TED  was  tested 
to  determine  its  ability  to  retain  shrimp 
when  compared  to  a  commercial  TED 
with  a  standard  flap.  The  double  cover 
flap  TED  gained  0.00257  pounds  (1.1 
gram)  of  shrimp  per  tow  when 
compared  to  the  TED  with  the  standard 
flap.  Assuming  shrimpers  chose  this 
option,  there  would  be  no  expectation  of 
a  2  percent  shrimp  loss. 

Many  shrimpers  who  operated  in  the 
areas  specified  in  the  leatherback 
conservation  zone  regulation  and  were 
required  to  use  the  leatherback 
modification  in  the  past  due  to 
emergency  rules  issued  by  NMFS. 
continued  to  use  the  modification  after 
it  was  no  longer  required  because  they 
thought  it  performed  better  than  the 
standard  TED  in  retaining  shrimp 
GADNR  reports  that  up  to  60  percent  of 
their  shrimp  fishermen  still  use  the 
leatherback  modification  after  NMFS 
required  them  to  use  it  during  the  spring 
of  1999.  Nonetheless,  it  is  not  known 
whether  a  similar  percentage  of  shrimp 
fishermen  are  using  the  leatherback 
modification  in  their  TEDs  in  other 
states/areas. 

The  leatherback  modification 
excludes  large  debris  from  the  trawl 
which  improves  performance 
Fishermen  can  also  use  long  flaps  on 
bottom  opening  TEDs  in  areas  where 
short  flaps  must  be  used  on  bottom 
opening  TEDs  with  the  standard  size 
opening.  Longer  flaps  will  likely 
increase  shrimp  retention.  NMFS 
believes  that  the  use  of  the  leatherback 
modification  and  its  possibility  of 
increased  performance  from  the 
exclusion  of  debris  and  the  use  of  long 
flaps  may  benefit  fishermen  The  extent 
of  these  potential  benefits  is  unknown 

Survey  data  suggest  that  costs  will  be 
incurred  by  all  shrimp  fishermen  who 
must  acquire  a  larger  frame  to  meet  the 
proposed  grid  size  of  a  minimum  inside 
measurement  of  32  in  (81  cm)  by  32  in 
(81  cm)  and  those  who  must  refit  their 
existing  TEDs  to  the  new  35  in  (89  cm  J 
by  20  in  (51  cm)  requirement.  On 
average,  the  cost  of  a  new  frame  is 
estimated  to  be  $85  and  the  cost  of 
refitting  to  the  new  minimum  size 
opening  is  $45.  However,  the  survey 
data  also  indicate  that  the  smallest  grid 
sold  by  4  of  the  7  net  shops  would  meet 
the  new  requirements  proposed  in  this 
alternative.  Based  on  this  information 
and  observations  by  enforcement 
personnel  and  NMFS'  gear  specialists. 
NMFS  believes  that  the  majority  of 
shrimpers  use  grids  that  already  meet 


the  required  miniimim  grid  si/i' 
propose<i  b\  this  rult-.  Those  thdl 
currently  use  grid  sixes  smaller  than  the 
proposed  minimum  will  have  a  year  to 
replace  them,  giving  fishermen  the 
opp()rtunit\  111  replace  them  as  part  of 
scheduled  gear  maintenance  and 
replacement.  Thus,  there  should  be  no 
additional  costs  bevond  those  incurred 
as  d  result  of  existing  TED  r(!gulatiijns. 

Mndificatinns  needed  to  meet  the 
proposed  opening  sizes  should  impose 
relatively  few  additional  costs.  Most 
fishermen  and  net  shop  owners  can 
mak<>  the  (  hanges  needed  to  enlarge  the 
escape  openings  on  their  own  For  those 
who  cannot.  NMFS'  gear  specialists  will 
be  available  to  help  them  modify  their 
TEDs  to  meet  the  new  requirements. 
Although  no  direct  out  of  pocket 
expen.ses  may  be  incurred,  an 
opportunity  cost  of  the  time  necessary 
to  make  these  modifications  should  still 
be  taken  into  account   Given  thn  nature 
of  the  modifications,  we  estimate  that  an 
hour  of  the  fisherman's  time  will  be 
needed  to  complete  this  task  .Assuming 
that  the  owner  or  captain  is  respimsible 
for  making  such  gear  modifications,  the 
average  real  hourh  wage  of  first-line 
super\isors/mangers  in  the  farming, 
fishing  and  forestn  industries  is  the 
best  measure  of  opportunity  cost.  This 
figure  is  currently  estimated  to  be 
$11  49  according  to  the  ELS  Although 
some  fishermen  may  not  incur  this  cost 
as  a  result  of  already  using  TEDs  with 
larger  openings,  some  may  have  to  incur 
the  out  of  pocket  expense  of  $45  to  have 
someone  else  do  the  modifications  for 
them. 

The  disallowance  of  the  hooped  hard 
TED  IS  expected  to  affect  approvimately 
,50  small  entities  in  Louisiana  that 
currentU'  use  these  TEDs  I'nlike  the    ■ 
weedless  TED.  the  hooped  hard  TED  is 
a  durable  TED  and  one  that  (.annot  be 
converted  to  another  type  of  TED  Thus, 
for  these  fishermen  even  with  a  year  to 
convert  their  TEDs.  they  would  be 
forced  to  purchase  complete  and  new 
TEDs  Based  on  the  survey  data,  new 
TEDs  in  Louisiana  cost  approximately 
$200  Assuming  that  these  fishermen 
use  quad  rig  trawls  (i  e    4  nets     ihis 
part  of  the  nile  would  require  d  nne  time 
expenditure  of  $800  per  entit\    n 
$40,000  in  the  aggregate. 

NMFS  also  proposes  to  disallow  the 
use  of  weedless  and  Innes  TEDs.  Current 
information  suggests  that  the  lones  TED 
is  not  presenth  in  use  The  wei^iiiess 
TED  is  only  known  to  he  um-h  in  Texas. 
Information  from  boardings  ui  shrimp 
fishing  craft  suggest  that  15  percent  of 
Texas  shrimpiers  currently  use  the 
weedless  TED  Since  the  weedless  TED 
is  known  to  be  less  durable  than  other 
TEDs.  commonly  needing  to  be  replaced 
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every  year,  no  additional  costs  are 
expected  as  a  result  of  this  requirement 
since  this  proposed  alternative  would 
not  be  implemented  until  1  year  after 
the  final  rule  is  published  in  the  Federal 
Register  This  period  would  give 
fishermen  the  opportunity  to  replace 
these  types  of  gear  as  part  of  scheduled 
gear  maintenance  and  replacement. 

The  changes  to  the  bait  shrimp 
exemption  are  not  expected  to  generate 
any  new  impacts  on  shrimp  fishermen 
Clarification  of  TED  requirements  for 
bait  shrimpers  is  needed  because,  in 
certain  areas,  many  shrimp  fishermen 
constantly  switch  back  and  forth 
between  bait  and  food  shrimping 
operations.  Since  these  modifications  do 
not  impose  TED  requirements  on  an\ 
entity  or  operation  that  was  not  already 
covered  by  the  existing  TED 
requirements,  no  impacts  would  he 
expected 

Shrimpers  deploving  small  tr\-  nets 
would  be  required  to  abide  by  e.xisting 
tow  time  limitations,  which  are 
typically  55  minutes,  in  order  to  be 
exempt  from  existing  TED  re<|uirements 
If  tr\'  nets  are  trulv  being  used  as  a 
means  to  test  fishing  grounds  for  shrimp 
abundance,  as  opposed  to  an  additional 
device  to  catch  shrimp,  then  this 
requirement  should  not  impose  any 
costs  since  typical  tow  times  for  try  nets 
are  known  to  be  15-20  minutes 

In  conclusion,  the  proposed  changes 
to  the  sea  turtle  conservation  regulatmn 
would  not  likely  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  The  increase 
in  the  minimum  size  openings  and  ynd 
sizes  for  TEDs  potentially  impacts  all 
shrimp  trawlers  in  the  Gulf  of  Mexico 
and  South  Atlantic  which  is  estimated 
to  be  approximately  15.000  fishing  craft 

The  two  criteria  to  be  considered  in 
determining  the  significance  of 
economic  impacts  are  the 
disproportionate  effect  and  profitabilit\ 
between  large  and  small  businesses. 
Since  all  fishing  trawling  operations  are 
considered  small  entities,  the  issue  of  a 
disproportionate  effect  is  not  applicable. 
And  even  if  differences  in  fishing  craft 
size  are  examined,  in  general,  the 
impacts  are  proportionallv  the  same 
across  these  size  groups 

With  the  exception  of  the  leathertiack 
modification  requirement  and  the  TED 
modification  costs,  the  components  of 
this  rule  are  not  expected  to  reduce 
profits.  The  combination  of  shrimp  lns> 
as  a  result  of  using  the  TED  opening 
with  a  minimum  of  71  inch  (180  3  c:mj 
straight-line  stretched  mesh  and  TED 
modification  expenses  could  have  a 
significant  economic  impact  An  average 
loss  of  2  percent  loss  in  profits  could  be 
expected  only  if  several  assumptions  are 


met:  fl)  None  of  the  potentially  affected 
entities  have  already  converted  to  using 
the  leatherbac:k  m(.idification;  (2)  none 
(hose  to  use  the  double  cover  flap 
which  showed  no  loss  in  shrimp.  Since 
all  these  assumptions  are  unlikely  to  be 
met.  the  true  loss  in  profits  is  likely 
much  less  and  thus  not  significant. 

Ddtt'd:  September  24.  2001. 
William  T.  Hogarth. 

■\^sistunt  Administrator  of  Fisheries.  National 
\1arine  Fisheries  Service. 

List  of  Subjects 

50  CFH  Part  222 

Endangered  and  threatened  species. 
Exports.  Imports.  Marine  mammals. 
Transportation. 

50  CFR  Part  223 

.Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
pr'^amble.  50  f:FR  parts  222  and  223  are 
proposed  til  be  amended  as  follows; 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1.  The  authoritv  (  itation  for  part  222 
continues  to  read  as  follows; 

Authority:  16  L'.S.C.  1531-1544;  and  Ifi 
U.S.C.  742a  et  seq..  unless  otherwise  noted 

§222.102     [Amended] 

2   In  *>  222  102.  the  definitions; 
"Atlantic  Shrimp  Fishery-Sea  Turtle 
Conservation  Area  (Atlantic  SFSTCA)". 

f'.ulf  Shrimp  Fisher\--Sea  Turtle 
Conservation  .Area  (Gulf  SFST('A)".  and 
"Leatherback  conservation  zone"  are 
removed. 

PART  223— THREATENED  MARINE 
SPECIES  AND  ANADROMOUS 
SPECIES. 

3.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authoritv:  16  1  .S.C;    15:31  ef  seq. 

4.  In  §  223.206; 

a.  Paragraph  (d)(2)fii)(B)(7)  is  re- 
designated as  paragraph  (d)(2)(ii)(A)(5), 
and  paragraphs  (d)(2)(ii)(B)(2)  and  [3] 
are  re-designated  as  paragraphs 
(d)(2)(ii)(B')(;!  and  (2).  respectively. 

b  Paragraph  (d)(2)(iv)  is  removed,  and 
paragraph  (dl(5)  is  removed  and 
reserved. 

( .  Paragraph  (d)(2)(ii)(A)(2)  is  revised 
to  read  as  follows: 

§  223.206     Exceptions  to  prohibitions 
relating  to  sea  turtles. 

•         *  *  »         * 

(d)  *  *  * 
(2)  *  '  * 


(ii)  *  *  * 

(A)  *  *  * 

[2]  Is  a  bait  shrimper  that  retain  all 
live  shrimp  on  board  with  a  circulating 
seawater  system,  if  it  does  not  possess 
more  than  32  pounds  (14.5  kg)  of  dead 
shrimp  on  board,  if  it  has  a  valid 
original  state  bait-shrimp  license,  and  if 
the  state  license  allows  the  licensed 
vessel  to  participate  in  the  bait  shrimp 
fisherv'  only: 
***** 

5.  In§  223.207: 

a.  Paragraph  (a)  introductorv'  text  and 
paragraphs  (a)(3),  (a)(4),  (a)(6)  are 
revised:  paragraphs  (a)(7)(i)  and  (a)(8)(i) 
are  removed;  paragraphs  (a)(7)(ii)  and 
(a)(8)(ii)  are  re-designated  as  paragraphs 
(a)(7)(i)  and  (a)(8)(i).  respectively,  and 
revised;  and  paragraphs  (a)(7)(ii)  and 
(a)(8)(ii)  are  reserved; 

b.  Paragraph  (b)(2)  is  removed  and 
reserved: 

c.  Paragraph  (c)(l)(iv)  is  revised: 

d.  Paragraph  (d)(2)  is  removed: 
paragraph  (d)(3)  is  re-designated  as 
paragraph  (d)(2)  and  revised:  and 
paragraphs  (d)(4)  and  (d)(5)  are  re- 
designated as  (dK3)  and  (d)(4), 
respectively,  to  read  as  follows: 

§  223.207    Approved  TEDs. 

*  *  «  *  * 

(a)  Hard  TEDs.  Hard  TEDs  are  TEDs 
with  rigid  deflector  grids,  considered 
single-grid  hard  TEDs  such  as  the 
Matagorda  and  Georgia  TED  (Figures  3 
&  4  to  this  part).  Hard  TEDs  complying 
with  the  following  generic  design 
criteria  are  approved  TEDs; 
***** 

(3)  Angle  of  deflector  bars,  (i)  The 
angle  of  the  deflector  bars  must  be 
between  30°  and  55"  from  the  normal, 
horizontal  flow  through  the  interior  of 
the  trawl. 

(A)  The  deflector  bars  run  from  top  to 
bottom  and  are  attached  to  the  bottom 
of  the  TED  frame.  The  angle  of  the 
bottom  most  4  inches  (10  cm)  of  each 
deflector  bar,  measured  along  the  bars, 
must  not  exceed  45"  (Figures  14A  and 
14B  to  this  part). 

(B)  [Reserved) 
(ii)  (Reserved) 

(4)  Space  between  bars.  The  space 
between  deflector  bars  and  between  the 
deflector  bars  and  the  TED  frame  must 
not  exceed  4  inches  (10.2  cm).  The 
deflector  bars  must  be  firmly,attached  to 
the  TED  frame  at  both  ends. 
***** 

(6)  Position  of  the  escape  opening. 
The  escape  opening  must  be  made  by 
removing  a  rectangular  section  of 
webbing  from  the  trawl  centered  on  and 
immediately  forward  of  the  frame  at 
either  the  top  or  bottom  of  the  net  when 
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the  net  is  in  the  deployed  position.  The 
escape  opening  must  be  at  the  top  of  the 
net  when  the  slope  of  the  deflector  bars 
from  forward  to  aft  is  upward,  and  must 
be  at  the  bottom  when  such  slope  is 
downward.  The  passage  from  the  mouth 
of  the  trawl  through  the  escape  opening 
must  be  completely  clear  of  any 
obstruction  or  modification. 

(7)  *  *  * 

(i)  Single-grid  hard  TEDs  On  a  single- 
grid  hard  TED,  the  cut  for  the  escape 
opening  cannot  be  narrower  than  the 
outside  width  of  the  TED  frame  minus 
4  inches  (10.2  cm)  on  both  sides  of  the 
grid,  when  measured  as  a  straight  line 
width.  The  overall  size  of  the  escape 
opening  must  match  one  of  the 
following  specifications: 

(A)  Stanaard  opening.  The  two 
forward  cuts  of  the  escape  opening  must 
not  be  less  than  20  inches  (51  cm)  long 
from  the  points  of  the  cut  immediately 
forward  of  the  TED  frame.  The  resultant 
length  of  the  leading  edge  of  the  escape 
opening  cut  must  be  a  minimum  of  71 
inches  (180  cm).  (Figure  lA  of  this  part 
illustrates  the  dimensions  of  these  cuts). 
A  webbing  flap,  as  described  in  (d)(3)(i) 
of  this  section,  may  be  used  with  this 
escape  hole.  The  resultant  opening  with 
a  webbing  flap  must  have  a  minimum 
width  of  71  inches  (180  cm)  straight-line 
stretched  mesh  (Figure  IC  of  this  part). 
The  circumference  of  the  exit  opening 
must  be  142  inches  (361  cm)  when 
stretched. 

(B)  Double  cover  Oap  TED  opening. 
The  two  forward  cuts  of  the  escape 
opening  must  not  be  less  than  20  inches 
(51  cm)  long  from  the  points  of  the  cut 
immediately  forward  of  the  TED  frame. 
The  resultant  length  of  the  leading  edge 
of  the  escape  opening  cut  must  be  no 
less  than  56  inches  (142  cm)(Figure  16 
of  this  part  illustrates  the  dimensions  of 
these  cuts).  A  webbing  flap,  as  described 
in  (d)(3)(ii)  of  this  section,  may  be  used 
with  this  escape  hole. 

(ii)  IReservedj 
(8)  *  *  • 


(i)  Single-gnd  bard  TED  A  single-grid 
hard  TED  must  have  a  minimum  inside 
horizontal  and  vertical  measurement  of 
32  inches  (81  cm)  The  required  insidt^ 
measurement  must  be  at  the  mid-point 
of  the  deflector  grid. 

(ii)  [Reserved] 
***** 

(c)  *  *  * 

(D*  *  * 

(iv)  Escape  Opening  A  horiznntdl  <  ut 
extending  from  the  attachment  nf  one 
side  of  the  deflector  panel  t(i  the  trawl 
to  the  attachment  of  the  other  side  of  Iht- 
deflector  panel  to  the  trawl  must  be 
made  in  a  single  row  of  meshes  across 
the  top  of  the  trawl  and  measure  at  least 
96  inches  (244  cm)  in  taut  width  All 
trawl  webbing  above  the  deflector  panel 
between  the  96-inch  (244-rm)  rut  and 
edges  of  the  deflector  panel  must  be 
removed.  A  rectangular  flap  of  nylon 
webbing  not  larger  than  i-inch  (5  l-rnil 
stretched  mesh  may  be  sewn  to  the 
forward  edge  of  the  escape  opening  The 
width  of  the  flap  must  not  be  larger  than 
the  width  of  the  forward  edge  of  the 
escape  opening.  The  flap  must  not 
extend  more  than  12  inches  (3(1  4  (in: 
beyond  the  rear  point  of  the  escape 
opening.  The  sides  of  the  flap  mav  be 
attached  to  the  top  of  the  trawl  but  must 
not  be  attached  farther  afl  than  the  row 
of  meshes  through  the  rear  point  of  the 
escape  opening.  One  row  of  steel  chain 
not  larger  than  3  /16  inch  (4  76  mm) 
mav  be  sewn  evenly  to  the  back  edge  of 
the  flap.  The  stretched  length  of  the 
chain  must  not  exceed  96  inches  (244 
cm). 
***** 

(d)  *  *  * 

(2)  Webbing  Hap.  A  webbing  flap  may 
be  used  to  cover  the  escape  opening 
under  the  following  conditions:  No 
device  holds  it  closed  or  otherwise 
restricts  the  opening;  it  is  constructed  of 
webbing  with  a  stretched  mesh  size  no 
larger  than  1  5/8  inches  (4.1  cm):  it  lies 
on  the  outside  of  the  trawl:  it  is  attached 


along  its  entire  for\\  dni  nic-  f'  v\^  .inl  oi 
the  escape  opening,  it  i--  im!  ,iit,i(  hed  on 
the  sides  beyond  the  row  of  meshes  that 
lies  6  inches  (15.2  cm)  behind  the 
|insterior  edge  of  the  grid.  The  sides  of 
the  flap  must  br  vcwii  rm  the  same  row 
of  meshes  lore  and  alt    The  flaps  may 
not  overlap  the  escape  hole  cut  by  more 
than  3  meshes  on  either  side 

(i)  Standard  TED  flop.  The  flap  must 
be  a  133-inch  (338-cm)  by  58-inch  (148- 
cm)  piece  of  webbing.  The  133-inch 
(338-cm)  edge  of  the  flap  is  attached  to 
the  forward  edge  of  the  opening  (71- 
inc.h  I180-cm)  edge).  The  sides  of  the 
flap  mav  o\  erla}-  the  exit  hole  on  either 
side  h\  rin  n:-  [■   than  5  inches  (13  cm). 
The  flap  nidN  «  \!<  iid  no  more  than  24 
inches  (61  cm)  behind  the  posterior 
edge  nf  the  t;rid  f Figure  IB  illustrates 
this  flapi 

(ii)  Double  cover  Pap  TED  flap.  This 
flap  must  be  composed  of  two  equal  size 
r>(  tangular  panels  of  webbing.  Each 
[i.inel  must  be  no  less  than  58  inches 
1 14"  (  m   \s  ide  and  may  overlap  each 
Dther  no  ni>ire  than  15  inches  (38  cm). 
Tlie  panels  in.n  miU  l-e  sewn  together 
along  the  ieadiiiu  edv^.-  of  the  cut.  The 
edge  ii!  tlie  [laneN  may  be  attached  6 
mc  hev    1 '  ;  III    h.  fund  posterior  edge  of 
grid   tfie  enn  ;,!  t-ai  h  panel  must  not 
extend  more  than  h  inches  (15  cm)  past 
the  posterior  edge  i.f  the  grid  (Figure 
Ih!  Th(^  sides  of  the  flap  iiiust  be  sown 
on  the  same  ri  lu  of  m>  stirs  'Vo'  and  aft. 
The  flajjs  ina\  iii 't  i  .\  .■!  i,,[,  tti'   escape 
hole  cut  b\  more  than   *  meshes  on 
either  side   Chafing  wefifiing  described 
in  paragraph  id'  4'  ><!  tins  section  may 
not  be  used  uith  tins  t\  pe  of  flap. 
*         ♦         «         •         * 

b.  in  part  223: 

a.  Remove  Figure  1 ,  and  remove  and 
reserve  Figures  2,  12A.  12B.  and  15. 

b.  Add  Figures  lA,  IB.  and  IC  to  part 
223. 

r  Revise  Figure  11  to  read  as  follows: 
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Standard  Escape  Opening 


20  inches 


Cut  an  exit  hole  in  the  extension  forward  of 
the  TED  frame  20  inches  (51  cm)  deep,  on 
each  side,  by  71  inches  (180  cm)  across. 
Excess  webbing  is  removed  by  cutting  across 
Vi  mesh  forward  of  the  TED  frame. 


Leave  Vi  mesh 
forward  of  Ac  TED  frame 


lA.  Standard  Opening 
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Exit  Hole  Cover  for  the  Stanthird  Opcnin«i 


The  cx;l  hole  cover  is  maac  in 
inch  (33.'<-<;m)  by  52-;nch  (  13 
wcbbinii   no   smaller   than    1 


stretched  mesh  anJ  nu  larger  than  l-'^  -    tu 
(4  2-cm  I  stretched  mesh 


T    1,13  inches    >»  The  133-mch  (33s-cm!  edee  t>f  !hi- c    \ 

\  y  attached  to  the  forward  edge '.'f  the  I'p-,: 

^  \  y  (7 1 -inch  ( ISO-cm)  edge)  Thet>"ver^h> 

^^         "^^  overlap  the  exit  hole  on  each  sUt  :n  ik 


overlap  the  exit  hole  on  each  s; 
more  than  ^-mches  1 1  3-cm  i 


ittnea  133- 


n  1  n ! 


Remainder  of  flap 
left  unattached 


Maximum  5-inch  overlap 


Attach  the  side  of  the  exit  hole  cover, 
maintaining  the  5-inch  ( 1 3-cm)  overlap,  to 
the  side  of  the  escape  opening  by  sewmg 
22-inches  (56-cm)  of  the  cover  to  20- 
inches  (51 -cm)  of  the  opening  forward  of 
the  TED  frame.  Behind  the  TED  frame, 
sew  an  additional  15-inches  (38-cm)  of  the 
cover  to  15-inches  (38-cm)  of  the 
extension. 


■J-  nch  m.ix  nr.^rn 
li  n;th 


The  cover  may  extend  no  more  than  24- 
mches  (61  <m)  behind  the  posterior  edge 
of  the  TED  frame. 


Figure  IB.    Exit  Hole  Cover  for  the  Standard  Opening 
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Standard  TFI)  Competed  Opening 


The  resultant  opening  with  a  nebbinii  flap 
must  have  a  minimum  strai<iht  line  width  of 
71-inches  (180-cm)  stretched  length  at  the 
exit  opening  cut. 


'n. 


Figure  IC.  Completed  Stand.irJ.  i  f  1)  ( )pciiin^! 
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Proposed  Minimum  Grid  Dimensions 
All  Areas 


Inside  horizontal  (A)  and  vertical  (B) 
measurement  of  at  least  32-inches  (81-  cm) 


B 


Figure  11.  Standard  Minimum  Grid  Size 


[FR  Doc.  01-24521  Filed  10-1-01;  8:45  am] 
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I 


[Docket  No.  0011283341232-02;  1.0. 
091 401 B] 


RIN  0648-AN88 


I 


Taking  of  Marine  Mammals  incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisherie.s 

Service  (N'MFS).  National  Oceanic  and 

Atmospheric  .Administration  fNO.\.-\). 

Commerce 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  that  implement  the  .Atlantic 
Large  Whale  Take  Reduction  Plan 
(ALVVTRP)  to  clariK'  its  authority  to 
temporarily  restrict  the  use  of  lobster 
and  gillnet  fishing  gear  within  defined 
areas  to  protect  North  Atlantic  right 
whales,  and  to  establish  criteria  and 
procedures  for  implementing  such 
restrictions  north  of  40   .N  latitude,  in 
order  to  further  reduce  risk  of 
entanglement  of  right  whales  by  such 
gear. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  5  p.m.  EST  on 
November  1,  2001 
ADDRESSES:  Send  comments  on  this 
proposed  rule  to  the  Assistant  Regional 
Administrator  for  Protected  Resources. 
Protected  Resources  Division.  NMFS. 
Northeast  Region.  1  Blackburn  Dr  . 
Gloucester.  MA  01930  Comments  will 
not  be  accepted  if  sent  via  e-mail  or 
Internet  Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Rir'view 
for  this  action  can  he  obtained  from  the 
ALWTRP  website  listed  under  the 
Electronic  Access  portion  of  this 
document.  Atlantic  Large  Whale  Take 
Reduction  Team  (ALVVTRT)  meeting 
summaries,  and  progress  reports  on 
implementation  of  the  AL\VTRP  mav  be 
obtained  by  writing  Gregg  LaMontagne. 
NMFS.  Northeast  Region.  1  Blackburn 
Dr..  Gloucester,  MA  019.30  or  Kathenn.' 
Wang,  NMFS.  Southeast  Region.  9721 
Executive  Center  Dr  .  St. Petersburg.  FL 
33702-2432.  For  additional  addresses 
and  web  sites  for  document  availabilitv 
see  SUPPLEMENTARY  INFORMATION 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  LaMontagne.  NMFS.  Northeast 
Region.  978-281-9291;  Katherine  Wang. 
NMFS.  Southeast  Region,  727-570- 
5312;  or  Patricia  Lawson.  NMFS.  Office 
of  Protected  Resources.  301-713-2322 


SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.nmfs.gov/whaletrp/.  Copies 
of  the  most  recent  marine  mammal  stock 
assessment  reports  may  be  obtained  by 
writing  to  Richard  Merrick.  NMFS.  166 
Water  St.,  Woods  Hole.  MA  02543  or 
can  be  downloaded  from  the  Internet  at 
http://ww-w.wh.whoi.edu/psb/ 
sar2000  pdf  In  addition,  copies  of  the 
document  entitled  "Defining  Triggers 
for  Temporary  Area  Closures  to  Protect 
Right  Whales  from  Entanglements: 
Issues  and  C)ptif)ns"  are  available  by 
writing  to  Gregg  LaMontagne,  NMFS, 
Northeast  Region,  1  Blackburn  Dr., 
Gloucester,  MA  01930  or  can  be 
downloaded  from  the  Internet  at  http;/ 
/www. nerG.nmfs.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Ac:t  (MMPA)  to 
reduce  the  level  of  serious  injury  and 
mortality  of  four  species  of  large  whales 
(fin.  humpback,  minke.  and  North 
.Mlanti(  right)  in  East  Coast  lobster  trap 
and  finfish  gillnet  fisheries.  The 
background  for  the  take  reduction 
planning  process  and  development  of 
the  ALWTRP  is  provided  in  the 
preambles  to  the  proposed  (62  FR 
16519.  April  7,  1997).  the  interim  final 
(62  FR  39157,  lulv  22,  1997),  final  (64 
FR  7529,  February  16,  1999),  and 
interim  final  (fi5  FR  80368,  December 
21.  2000)  rules  implementing  the 
.ALWTRP  Copies  of  these  documents 
and  supporting  Environmental 
Assessments  are  available  from  the 
NMFS.  Northeast  Region  (see 
ADDRESSES) 

The  ALWTRP  IS  a  multi-faceted  plan 
that  includes  area  closures,  gear 
requirements  in  areas  open  to  fixed  gear 
fishing,  gear  research  to  develop  new 
modificaticms  to  current  practices  and/ 
or  fishing  te(  hniques.  a  right  whale 
Sightijig  .Advisory  System,  and  a 
disentanglement  program  to  free  whales 
caught  in  fishing  gear. 

The  ALWTRP  (50  CFR  229.32)  uses 
tune/area  clf)sures  to  protect  right 
whales  in  critical  habitat  areas. 
However,  rec:ent  sur\eys  have  shown 
that  right  whales  also  aggregate  outside 
of  critical  habitat  areas,  and  outside  of 
those  areas  otherwise  periodicallv 
closed  to  fishing.  To  prf)tect  right 
whales  found  in  concentrations  outside 
of  the  existing  critical  habitat  areas  and 
areas  periodically  closed  to  certain 
fisheries.  NMFS  proposes  to  clarifv'  and 


use  its  authority  under  50  CFR  §  229.32 
to  temporarily  restrict  the  use  of  lobster 
traps  and/or  gillnet  gear  in  areas  where 
right  whales  aggregate. 

NMFS  re-convened  the  ALWTRT 
twice,  once  in  April  and  once  in  May 
2000,  to  develop  the  details  of  a 
Dynamic  Area  Management  (DAM) 
process  to  temporarily  require  or 
remove  restrictions  in  areas  quickly  due 
to  the  unexpected  presence  or  absence 
of  right  whales.  At  these  meetings,  the 
ALWTRT  discussed  and  developed 
several  models  for  "triggering"  a  DAM 
zone  based  on  whale  density  in  a  given 
area.  However,  the  ALWTRT  did  not 
produce  consensus  recommendations 
on  any  one  set  of  whale  density  criteria 
and/or  triggering  levels.  It 
recommended  that  NMFS  take  into 
account  ALWTRT  discussions  in 
developing  this  proposed  rule. 

This  proposed  rule  would  clarify 
NMFS'  authority  under  §  229.32  to 
implement  DAM  zones,  and  establish 
criteria  and  procedures  to  implement 
them. 

The  Northeast  Fisheries  Science 
Center  (NEFSC)  analyzed  historic 
sighting  and  survey  data,  considered  the 
ALWTRT  discussions,  and  developed 
criteria  based  on  the  analysis  and 
discussions.  NEFSC's  findings  are 
contained  in  a  document  entitled 
"Defining  Triggers  for  Temporary  Area 
Closures  to  Protect  Right  Whales  from 
Entanglements:  Issues  and  Options"  (see 
ADDRESSES  for  copies).  NMFS  proposes 
to  use  the  whale  density  threshold  and 
other  criteria  described  in  the  above 
mentioned  paper  to  implement  DAM 
zones  under  §  229.32. 

A  DAM  zone  would  be  triggered  by  a 
single  reliable  report  from  a  qualified 
individual  of  3  or  more  right  whales 
within  an  area  (75  nautical  mils  (nm-) 
(139  km^))  such  that  right  whale  density 
is  equal  to  or  greater  than  0.04  right 
whales  per  nm2  (1 .85  km-).  A  qualified 
individual  is  an  individual  ascertained 
by  NMFS  to  be  reasonably  able,  through 
training  or  experience,  to  identify  a  right 
whale.  Such  individuals  include,  but 
are  not  limited  to,  NMFS  staff,  U.S. 
Coast  Guard  and  Navy  personnel  trained 
in  whale  identification,  scientific 
research  survey  personnel,  whale  watch 
operators  and  naturalists,  and  mariners 
trained  in  whale  species  identification 
through  disentanglement  training  or 
some  other  training  program  deemed 
adequate  by  NMFS,  A  reliable  report 
would  be  a  credible  right  whale  sighting 
based  upon  which  a  DAM  zone  would 
be  triggered.  Areas  for  consideration  for 
DAM  are  limited  to  areas  north  of  40° 
N  latitude,  given  animals  south  of  this 
area  have  not  been  observed  feeding  or 
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otherwise  grouped  together  for  extended 
periods  of  time. 

Analyses  of  historical  sighting  data 
indicate  that  this  criterion,  of  at  least  3 
whales  in  an  area  with  a  density  greater 
than  or  equal  to  0.04  right  whales  per 
nin2  (1.85  kjn2),  provides  for  a  level  of 
density  where  whales  are  likely  to 
maintain  residency  in  an  area  for  at  least 
10  to  20  days.  Residency  indicates  that 
whales  may  be  actively  feeding  and, 
therefore,  more  vulnerable  to 
entanglement.  Operationally,  NMFS 
would  use  the  following  procedures  and 
criteria  to  establish  a  DAM  zone: 

1 .  A  circle  with  a  radius  of  at  least  3 
nm  (5.6  km)  would  be  drawn  around 
each  individual  sighting  (event).  This 
radius  would  be  adjusted  for  the 
number  of  right  whales  seen  in  the 
sighting  such  that  the  density  of  4  right 
whales  per  TOO  nm2  (185.3  km-^)  is 
maintained.  The  length  of  the  radius 
would  be  determined  by  taking  the 
inverse  of  the  4  right  whales  per  100 
nm2  (185.3  km^)  density,  which  is  24 
nm2  (44.5  km^)  per  whale.  That  figure 
is  equivalent  to  a  radial  distance  of  2.77 
nm  (5.13  km)  rounded  up  to  3  nm  (5.6 
km)  for  a  single  right  whale  sighted 
(3.91  nm  (7.25  km)  rounded  up  to  4  nm 
(7.41  km)  for  two  whales.  4.79  nm  (8.88 
km)  rounded  up  to  5nm  (9.27  km)  for 
three  whales,  etc). 

2.  If  any  circle  or  group  of  contiguous 
circles  includes  3  or  more  right  whales, 
this  core  area  and  its  surrounding 
waters  would  be  a  candidate  DAM  zone. 

Once  NMFS  identifies  a  core  area 
containing  3  or  more  right  whales,  as 
described  here,  it  would  expand  this 
initial  core  area  to  provide  a  buffer  area 
in  which  the  right  whales  could  move 
and  still  be  protected.  Operationally, 
NMFS  would  determine  the  extent  of 
the  DAM  zone  as  follows: 

1.  A  15  NM  (27.8  km)  radius  from  the 
event  epicenter  would  be  used  to  draw 
a  larger  circular  zone  around  each  core 
area  encompassing  a  concentration  of 
right  whales.  The  event  epicenter  is  the 
geographic  center  of  all  sightings  on  the 
first  day  of  an  event. 

2.  The  DAM  zone  would  then  be 
defined  by  latitude  and  longitude  lines 
drawn  outside  but  tangential  to  the 
circular  buffer  zone(s). 

Once  a  DAM  zone  is  identified,  N'MFS 
would  determine  whether  to  impose,  in 
the  zone,  restrictions  on  fishing  and/or 
fishing  gear.  This  determination  would 
be  based  on  a  variety  of  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 


entanglement  and  mortality  data  If 
NMFS  determines  restrictions  are 
necessary  in  the  zone.  NMFS  may 
require  removal  of  all  gillnet  and  lobster 
trap  gear  from  the  zone  within  2  days 
of  the  publication  of  a  noticp  in  the 
Federal  Register.  NMFS  may  allow 
fishing  within  a  DAM  zone  with 
specified  gear  if  that  gear  is  determined 
to  sufficiently  reduce  the  risk  of 
entanglement  to  right  whales.  NMFS 
may  identify'  acceptable  fishing 
practices  and  gear  in  a  Federal  Register 
notice.  Gear  not  in  compliance  with  thf 
imposed  restriction  may  not  he  set  in 
the  DAM  zone  after  the  effective  date  of 
the  restriction.  NMFS  will  puhli.sh  a 
notice  in  the  Federal  Register 
announcing  the  establishment  of  thf 
zone  with  restrictions  imposed.  It  will 
also  announce  them  immediately  upon 
filing  the  notice  with  the  office  of  the 
Federal  Register,  which  is  generally  '.i  to 
5  days  before  publication  of  the  notice 
in  the  Federal  Register. 

If  NMFS  decides  not  to  implement 
restrictions  within  a  DAM  zone,  it 
would  issue  an  alert  to  fishermen  using 
appropriate  media  to  inform  them  of  the 
fact  that  right  whale  density  in  a  certain 
area  has  triggered  a  DAM  zone,  in 
addition,  NMFS  would  provide  detailed 
information  on  the  location  of  the  DAM 
zone  and  the  number  of  animals  sighted 
within  it.  Furthermore,  NMFS  would 
request  that  fishermen  voluntarily 
remove  lobster  trap  and  gillnet  gear 
from  a  DAM  zone  and  that  no  additional 
gear  be  set  inside  it. 

NMFS  proposes  to  maintain  a  DAM 
zone  for  a  minimum  of  15  days  from  the 
date  NMFS  issues  an  alert  (in  the  case 
of  a  zone  where  no  restrictions  are 
imposed),  or  15  day  period  from  the 
effective  date  of  restrictions  (in  the  case 
where  restrictions  are  imposed)  At  the 
conclusion  of  a  15-day  period,  the  DAM 
zone  would  automatically  expire,  unless 
NMFS  continues  the  zone  to  further 
protect  concentrations  of  right  whales 
Each  extension  would  be  for  up  to  15 
days  unless  NMFS  extends  the  time 
frame  based  on  additional  sightings. 

NMFS  may  remove  restrictions  on  the 
DAM  zone  or  rescind  an  alert  prior  to 
its  automatic  expiration  if  there  are 
survey  efforts  and  no  confirmed 
sightings  of  right  whales  by  qualified 
individuals  for  1  week  or  if  other 
credible  evidence  indicates  that  right 
whales  have  left  the  designated  zone 
NMFS  would  notify  the  public  by 
issuing  a  notice  in  the  Federal  Register 
and  through  other  appropriate  media 

On  May  9,  2001,  NMFS  used  the 
criteria  developed  by  the  NEFSC  to 
identify  a  restricted  area  for  a  group  of 
13  North  Atlantic  right  whales  in  an 
area  commonlv  called  the  Wilkinson 


Basin  This  aggregation  included  several 
cow-calf  pairs  A  Federal  Register 
notice  restricting  fishing  for  a  15-day 
period  in  the  Wilkinson  Basin  area 
contained  the  following  requirements: 

1    Removal  nf  all  gillnet  gear  within 
48  tiours  (if  publiration  of  the  notice  in 
the  Federal  Register 

2.  Removal  of  at  ItMst  ')()  percent  of 
vertical  lines  from  all  lolistcr  car 
v\ithin  48  hi)ur'-  nf  [luhlu  ation  of  the 
notice  in  the  Federal  Register. 

The  May  2001  closure  was  an 
important  step  toward  responding 
(juicklv  to  the  presence  of  right  whales 
in  areas  where  gillnet  and  lobster  gear 
may  present  significant  entanglement 
risks.  However.  NMFS  received  public 
comments  from  fishermen. 
(  oiiser\atii)nists.  and  state  managers 
regarding  the  D.'KM  closure  in  the 
Wiliwinson  Basin  and  the  efficacy  of 
DAM  in  general  Fur  example, 
representatn  '■•-  fr^  im  the  lobster  fishery 
were  concerned  thdt,  as  implemented, 
the  DAM  restrictions  did  not  give  them 
enough  time  to  remove  their  gear  from 
the  water  and  that  the  DAM  zone 
covered  too  vast  an  area.  NMF'>  u  lil 
publish  a  notice  in  the  Federal  Register 
establishing  the  zone  and  restrictions 
imposed  and  will  announc  e  them 
immediately  upon  filing  the  nniK  •■  with 
the  office  of  the  Federal  Register    which 
IS  generally  3  to  5  da\s  before 
publication  in  the  Federal  Register, 

In  addition,  conservation  grnups 
indicated  thai  the  rfH^uirement  to 
remove  50-pen:ent  of  vertical  lines  in 
lobster  gear  presented  significant 
enforcement  problems  We  agree  that 
enforcement  of  a  .SO  percent  remoxal  of 
vertical  lines  from  lnhster  gear  would  be 
difficult  and,  furthermore,  do  not 
believe  that  it  would  sufficiently  reduce 
the  risk  to  right  whales  and  have 
therefore  proposed  a  i umplete  removal 
of  all  lobster  gear  in  DAM  zones, 
Finalh  ,  some  state  managers  desired 
more  clarific:ation  regdrding  the  role  of 
the  states  when  a  IJ.\M  >  In^ini-  is 
triggered  The  states  were  ,ii'-    interested 
in  determining  whether  .i  i  eii.  r.ii  DAM 
mechanism  would  preenii't  ,)  -'.di 
initiated  response  to  unusual  or 
unexpected  sightings  of  right  whales 
within  state  waters,  A  Federal  DAM 
would  preempt  a  state  initiated 
response  to  unusual  or  unexpected 
sightings  of  right  w  hales  within  state 
waters  unless  the  state  response  was 
equally  or  more  protective  than  the 
Federal  DAM   Based  on  the  scope  of  the 
responses  received,  NMFS  has  decided 
to  issue  this  proposed  rule  to  clarify  its 
authority  to  implement  future  DAM 
closures,  and  to  establish  criteria  and 
procedures  for  implementing  DAM 
zones. 
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It  is  important  to  note  that  the  agency 
is  also  in  the  process  of  developing 
proposed  rules  to  implement  Seasonal 
.\rea  Management  (SAM)  and  gear 
modifications  to  the  ALWTRP  for 
lobster  trap  gear  in  the  offshore  lobster 
waters,  southern  nearshore  lobster 
waters  and  changes  to  the  lobster  and 
gillnet  take  reduction  technology  li.'^ts 
Under  SAM.  restrictions  would  be 
placed  in  areas  more  predictably  usf'd 
by  right  whales  on  a  seasonal  ba.sis 
NMFS  believes  that  implementation  of 
SAM  would  reduce  the  need  for  use  of 
DAM  restricted  zones  to  respond  to 
observed  concentrations  of  right  whales. 

Classification 

NMFS  prepared  the  following  initial 
regulator*'  fle.xibilitv  analysis  that 
describes  the  economic  impact  for  this 
proposed  rule,  which  if  adopted,  wdwld 
have  on  small  entities: 

This  proposed  rule  would  establish 
criteria  and  procedures  to  temporarily 
restrict  fishing  gear  within  defined  areas 
on  an  expedited  basis  to  protect 
concentrations  of  North  Atlantic  right 
whales  The  objective  of  this  proposed 
rule,  issued  pursuant  to  authority  in 
section  118  of  the  MMPA,  is  to  reduce 
the  level  of  serious  injury'  to  and 
mortality  of  North  Atlantic  right  whales 
in  East  Coast  lobster  trap  and  fin  fish 
gillnet  fisheries.  Since  DAM  will  be 
used  to  respond  to  unusual  and 
unexpected  sightings  of  right  whales,  it 
is  difficult  for  NMFS  to  predict  exactly 
where  DAM  zones  may  be  implemented 
in  the  future.  Therefore,  providing  an 
accurate  estimate  of  the  number  nf  small 
entities  that  will  be  affected  is 
problematu:  Based  on  the  available 
data,  a  maximum  of  7.539  state  and 
federally  permitted  lobster  vessels  and 
310  gillnet  vessels,  which  inc  ludes 
federally  permitted  vessels  and  may 
include  state  permitted  vessels,  could  be 
affected  bv  the  proposed  action 
However.  .NMFS  does  not  expet  t  that 
number  of  vessels  t(j  be  affected  by  any 
one  DAM  closure  because  of  the  limited 
size  of  a  DAM  zone  For  example,  the 
retrospe<:tive  analysis  of  the  April-Mav 
2000  DAM  Area  1  estimated  that  210  ' 
lobster  vessels  and  42  gillnet  vessels 
would  have  been  affected  by  the 
hypothetical  closure  This  proposed  rule 
contains  no  reporting,  recordkeeping,  or 
other  compliance  requirements.  There 
are  no  relevant  Federal  rules  that 
duplicate,  overlap,  or  confiict  with  the 
proposed  rule. 

Five  alternatives  were  evaluated 
including  a  status  quo  or  "no  action" 
alternative,  the  proposed  action,  and 
three  other  alternatives  The  .No  .Action 
alternative  would  leave  in  place  the 
existing  regulations  promulgated  under 


the  ALWTRP.  but  would  not  clarify- 
NMFS'  authority  to  implement  DAM 
zones  and  would  not  identify  criteria 
and  procedures  to  implement  them.  The 
existing  regulations  already  state  that 
the  Assistant  .■\fiministrator  (A-.A)  may 
revise  the  existing  regulations  through 
notice  in  the  Federal  Register  in  order 
to  close  areas,  open  areas,  and  change 
boundaries  of  a  closed  area,  or  for  a 
similar  purpose  (section  229.32(g)(2)).  It 
IS  difficult  to  quantify  the  economic 
impacts  of  NMFS  discretion  in  using  § 
229  32(g)(2)  to  implement  DAM  zones 
since  the  trigger  used,  restricted  zone 
and  restrictions  implemented  are  all 
unknown  at  this  time  in  addition  to  the 
unknowns  of  the  particular  event  such 
as  the  time  and  loc:ation  of  the 
restriction  and  the  level  of  fishing  effort 
at  that  time  and  location. 

The  proposed  action  (PA)  is  to  amend 
the  regulations  imphimenting  the 
ALWTRP  t(i  clarify  authority  for 
implementing  DAM  zones,  and  to 
establish  criteria  and  procedures  to 
temporarily  restrict  fishing  gear  within 
defined  areas  on  an  expedited  basis  to 
protect  concentrations  of  North  Atlantic 
right  whales.  The  analysis  showed  210 
lobster  vessels  fishing  in  the 
hypothetical  D.\M  .-Xrea  1  in  April  and 
May.  2000.  The  total  industry  cost  of 
removing  the  gear  was  estimated  at 
$342K  and  the  cost  per  vessel  ranges 
between  .'SIJH  and  S3. 01 1  with  an 
average  of  Sl.bOO.  The  economic 
analysis  of  DAM  Area  1  determined  42 
gillnet  vessels  were  fishing  in  DAM 
.\rea  1  between  April  1  and  May  31, 
2000.  according  to  the  Vessel  Trip 
Reporting  data.  The  total  industrv'  cost 
to  remove  sink  gillnet  gear  w'ould  have 
been  $7,081.  with  a  cost  per  vessel  of 
S170 

The  third  alternative  considered 
having  different  triggers  within  each 
respective  state  jurisdiction  as  discussed 
by  the  ALWTKT  The  State  of  Maine 
proposed  the  use  of  a  trigger  of  8  right 
whales  in  a  7.5  nm2  (13.9  km-J  area  on 
two  consecutive  ob.servations  that 
would  result  in  a  core  area  of  7.5  nm2 
(13.9  km-).  The  C.ommonwealth  of 
Massachusetts  proposed  the  use  of  a 
trigger  of  5  right  whales  in  a  15  nm2 
(27.8  km')  area  based  on  two  sightings. 
The  State  of  Rhode  Island  proposed  the 
use  of  a  trigger  of  8  whales.  Under 
Maines  proposal  there  would  have  been 
no  closur^'s  based  on  sightings  data  from 
2000  Under  Massachusetts'  proposal, 
there  would  have  been  one  closure 
based  on  sightings  data  from  2000.  The 
total  cost  of  clfjsing  this  one  area  in 
2000  to  the  lobster  fleet  would  have 
been  Sib  3K  Total  industry'  costs  to  the 
sink  gillnet  fleet  for  closing  one  area  in 
2000  would  have  been  S13.7K 


The  fourth  alternative  would  trigger  a 
DAM  zone  using  the  observation  of  one 
right  whale  on  a  single  dav.  In  addition, 
a  buffer  of  15  NM  (27.8  kin)  would  be 
drawn  around  each  individual  animal 
observed.  The  economic  analysis  of 
2000  sightings  data  indicates  that  17 
right  whales  would  not  be  protected  by 
the  six  closures  under  the  PA  plan. 
Total  industry  costs  of  the  lobster  fleet 
would  be  $3.5M.  This  includes  $0.3M 
for  the  17  right  whales  not  protected 
under  the  PA  plan,  plus  $3.2M  for  the 
PA  plan.  Total  industry  costs  of  the  sink 
gillnet  fleet  would  be  $2.9M.  This 
includes  $0.23M  for  the  17  right  whales 
not  protected  under  the  PA  plan,  plus 
S2.68MforthePAplan. 

Under  the  fifth  alternative,  the  trigger 
and  buffer  would  be  the  same  as  in  the 
proposed  action  (i.e..  the  observation  of 
4  right  whales  in  a  100  nm2  (185.3  km2) 
area  and  the  buffer  would  be  15  nm 
[27.8  km]),  however,  instead  of 
imposing  a  restriction  requiring  removal 
of  all  lobster  gear,  a  50-percent 
reduction  in  vertical  lines  would  be 
required  for  lobster  gear.  The 
restrictions  for  gillnet  gear  would  be  the 
same  as  in  the  proposed  action,  which 
requires  complete  removal.  Based  on 
right  whale  sightings  data  in  2000,  six 
areas  could  potentially  be  closed 
(Clapham  and  Pace,  2000).  Total 
industry  cost  to  remove  one  buoy  line 
from  six  potential  closures  in  2000  is 
S0.2M.  Area  costs  range  from  a  high  of 
S49.7K  in  DAM  Area  1  to  $24. 3K  in 
DAM  Area  6.  Based  on  the  home  port 
analysis  of  DAM  Area  1,  the  average 
cost  to  remove  one  buoy  line  is  $237  per 
vessel.  The  total  industry  cost  for  sink 
gillnet  vessels  is  the  same  as  in  the  PA 
plan. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

On  June  14,  2001 ,  under  the 
Endangered  Species  Act  (ESA),  NMFS 
issued  four  Biological  Opinions  (BiOps) 
as  the  result  of  ESA  section  7 
consultations  on  the  three  Fishery 
Management  Plans  (FMP)  for  the 
monkfish,  spiny  dogfish,  and 
multispecies  fisheries,  and  the  Federal 
regulations  for  the  lobster  fishery. 
Pursuant  to  the  consultation's  finding 
that  the  FMPs  and  lobster  regulations 
were  likely  to  jeopardize  the  continued 
existence  of  right  whales,  NMFS  defined 
a  Reasonable  and  Prudent  Alternative 
(RPA)  with  multiple  management 
components  to  the  proposed  action. 
Among  the  RPA  elements  was  a 
mechanism  for  the  expedited  closure  of 
areas  outside  designated  right  whale 
critical  habitat,  which  NMFS  has  termed 
Dynamic  Area  Management  (DAM).  The 
BiOps  require  NMFS  to  approve  a  rule 
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proposing  criteria  and  procedures  for 
implementing  DAM  bv  September  30. 
2001. 
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For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  V.S.C.  1361  pt  seq. 

2.  In§  229.2.  a  definition  of 
"Qualified  individual"  and  "Reliable 
report"  are  added  to  read  as  follows: 


§  ^29.2    Definitions. 

***** 

Qualified  individual  means  an 
individual  ascertained  by  NMFS  td  be 
reasonably  able,  though  training  nr 
experience,  to  identify  a  right  whdlf 
Such  individuals  include,  hut  an>  not 
limited  to.  NMFS  staff.  US  Coast  (iuard 
and  Navv  personnel  trained  in  whale 
identification,  scientific  rpsearr:h  surxev 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  h\ 
NMFS 
***** 

Reliablp  rpport  means  a  credible  right 
whale  sighting  report  based  upon  which 
a  DAM  zone  would  be  triggered. 
***** 

3.  In  §  229.32.  paragraph  (g)(3)  is 
added  to  read  as  foUows; 

§  229.32    Atlantic  large  wtiate  take 
reduction  plan  regulations. 

***** 

(3)  For  the  purpose  of  reducing  tho 
risk  of  fishery  interactions  with  right 
whales.  NMFS  may  establish  a 
temporary-  Dynamic  Area  Management 
(DAM)  zone  in  the  following  manner: 

(i)  Trigger.  Upon  receipt  of  a  single 
reliable  report  from  a  qualified 
individual  of  three  or  more  right  whales 
within  an  area  NMFS  will  plot  eac  h 
individual  sighting  (event)  and  draw  a 
circle  with  a  3  nm  (5  6  km)  radius 
around  it.  which  will  be  adjusted  for  the 
number  of  right  whales  sighted  su(  h 
that  a  density  of  at  least  0.04  right 
whales  per  nm2  (U85  km2)  is 
maintained  within  the  circ  le  If  anv 
circle  or  group  of  contiguous  circles 
includes  3  or  more  right  whales.  .\MFS 
would  consider  this  core  area  and  its 
surrounding  waters  a  candidate  DAM 
zone, 

(ii)  DAM  zone  Areas  fur 
consideration  for  DAM  zones  are 
limited  to  areas  north  of  40   N  latitude 
Having  identified  a  group  of  3  or  more 
right  whales  as  candidates  for 
protection,  NMFS  will  define  the  core 
zone  by  the  latitude  and  longitude  lines 
tangential  to  the  circular  buffer  zones 
drawn  with  a  15-nm  (27.8  km)  radius 
around  the  event  epicenter  of  each  (  ore 
area  identified  in  paragraph  (g)(3)(r!  of 
this  section.  The  event  epicenter  is  the 
geographic  center  of  all  sightings  on  the 
first  day  of  an  event,  or  sighting 


(iii)  Requirements  and  prohibitions 
within  DAM  zones  Notice  of  specific 
area  restrictions  will  be  published  in  the 
Federal  Register  dm)  will  become 
effective  2  days  dfler  publication.  Gear 
not  in  compliance  with  the  imposed 
restrictions  may  not  be  set  in  the  DAM 
zone  after  the  effective  date.  NMFS  may 
either: 

(A)  Require  owners  of  gillnet  and 
lobster  gear  set  within  the  DAM  zone  to 
remove  all  such  gear  within  2  days  after 

noti(  I'  is  piih!ishe(i  in  the  Federal 
Register  ir 

(B)  :\\\n\\  fishing  within  a  DAM  zone 
with  gear  modifications  determined  by 
NMFS  to  sufficiently  reduce  the  risk  of 
entanglement  to  right  whales. 

,\(  (  eptahle  fishing  practices  and  gear 
[ii(idifir,.itnjnv  WMUifi  he  identified  in  the 
Federal  Register  notice  implementing 
the  UAM  /one 

(C)  The  (ieternunHtioii  ni  v\tiether 
restrictions  will  be  imposed  within  a 
DAM  zone  would  be  based  on  NMFS' 
re\  lew  of  a  variety  of  factors,  including 
but  not  limited  to:  the  location  of  the 
n.\M  z^ne  with  respect  to  other  fishery 
(  li^ure  ,ire,l^  weather  conditions  as 
ihe\  r' l.it.  •    the  safety  of  human  life  at 
sea.  the  i\  pe  and  amount  of  gear  already 
present  m  the  area,  and  a  review  of 

r(>(  ent  right  whale  entanglement  and 
iiiortdlity  data 

(iv)  Restricted  period.  Any  DAM  zone 

will  remain  in  effect  for  a  minimum 
period  of  15  days.  At  the  conclusion  of 
ttie  1 5-day  period,  the  DAM  zone  will 
expire  automatically  unless  it  is 
extended  bC  subsequent  publication  in 
the  Federal  Register 

1\  I  Extensions  of  the  restricted  period. 
Any  15-da\  period  may  be  extended  if 
NMFS  determines  that  the  trigger 
established  in  paragraph  (g)(3)(i)  of  this 
section  continues  to  be  met. 

(vi)  Reopening  of  restricted  zone. 

NMFS  mav  remove  an\  gear  restriction 
or  prohibition  and  reopen  the  DAM. 
zone  prior  to  its  automatic  expiration  if 
there  are  no  confirmed  sightings  of  right 
v^  hales  for  at  least  1  week,  or  other 
(  redible  e\  ulem  i   .:i<ii'  .ites  that  right 
whales  ha\e  iett  the  DAM  zone.  NMFS 
will  iu)tif\  t))r  public  of  the  reopening 
of  a  UAM  zone  prior  to  the  expiration 
of  the  l.S  dav  period  by  issuing  a  notice 
in  the  Federal  Register  and  through 
other  appropriate  media. 
!  K  IliK    ())-24.i41  Filed  9-26-01:4:44  pm) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351 -831.  A-1 22-840.  A-729-802.  A^28- 
832.  A-560-815.  A-201-830,  A-841-805,  A- 
791-813.  A-274-804.  A-823-812.  A-307- 
821] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Egypt,  Germany. 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Ukraine. 
and  Venezuela 

AGENCY:  imprirt  .■\dministration. 
Interndtirmal  Trade  .Administration, 
D<>par1m*^nt  of  C.ommerct'. 
ACTION:  Initiation  of  antidumping  duty 

invpstijjations. 

EFFECTIVE  DATE:  October  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ciharles  Rigglp  (Brazil.  Canada.  Mexico. 
South  Africa.  Trinidad  and  Tobago,  and 
Venezuela).  Robert  fames  (Germany). 
Steve  Bezirganian  i  Indonesia).  Abdelali 
Elouaradia  (Egypt  and  Moldova),  and 
lames  Dovle  (Ukraine)  at  (202)  482- 
0650.  (202)  482-0649.  (202)  482-1131, 
(202)  482-1.374,  and  (202)  482-0159. 
respectively:  Import  .Administration. 
International  Trade  Administration. 
US.  Department  of  Uommerce.  14th 
Street  and  Constitution  Avenue.  \VV. 
Washington.  DC  202,^0 

Initiation  of  Investigations 

The  Appliccibh  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Jdnuarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  .Act  of  1930.  as 
amended  (the  .Act),  bv  the  Uruguay 
Round  .Agreements  .Act  (UR.AAJ   In 
addition,  unless  otherwise  indicated,  all 
citations -to  the  Department's  regulations 
are  references  to  the  provisions  codified 
at  19CFRPart  351  (2001) 


The  Petition 

On  August  31,  2001,  the  Department 
of  Commerce  (the  Department)  received 
a  petition  filed  in  proper  form  by  the 
following  parties:  Co-Steel  Raritan.  Inc  . 
GS  Industries.  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas.  Inc.  (collectively,  the 
petitioners).  The  Department  received 
information  supplementing  the  petition 
from  the  petitioners  throughout  the  20- 
day  initiation  period. 

in  accordance  with  section  732(b)  of 
the  Act.  the  petitioners  allege  that 
imports  of  carbon  and  certain  alloy  steel 
wire  rod  (CASWR)  from  Brazil.  Canada. 
Egypt,  Germany.  Indonesia.  Mexico. 
Moldova.  South  Africa.  Trinidad  and 
Tobago.  Ukraine,  and  Venezuela  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  such  imports  are 
materially  injuring,  or  are  threatening  to 
materially  injure,  an  industrv  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)and  771(9)(D)  of  the 
Act  and  have  demonstrated  sufficient 
industry  support  with  respect  to  each  of 
the  antidumping  investigations  that  they 
are  requesting  the  Department  to 
initiate.  (See  the  Determination  of 
Industry  Support  for  the  Petition  section 
below.) 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section.  5.00  mm  or  more,  but  less  than 
1400  mm.  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
phvsical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  f;  e  .  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0  03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth.  0  08  percent  or  more  of  sulfur. 
more  than  0  04  percent  of  phosphorus. 


more  than  0  05  percent  of  selenium,  or 
more  than  0,01  percent  of  tellurium). 
All  products  meeting  the  physical 
desf;ription  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currentlv  classifiable  under  subheadings 
7213.9l'3010.  7213.91,3090. 
7213.91,4510.  7213,91,4590. 
7213,91.6010.  7213.91.6090. 
7213.99.0031.  7213.99.0038. 
7213.99.0090.  7227.20.0010. 
7227.20,0090.  7227,90,6051  and 
7227,90,6058  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  when 
determining  the  degree  of  industry 
support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produce  the  domestic 
product.  The  International  Trade 
Commission  (ITC).  which  is  responsible 
for  determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation." 


ike 


■  .Sep  Algnma  Sipfl  dorp  Ltd  .  \   l  nitfd  States. 
688  F   .Sijpp   h.39.  642-14  (r;iT'iq88).  Hlfi/i 
Information  Cnnlpnt  Flat  Panel  Displays  and 
Ihsplav  Glass  from  japan  Final  Determination: 
Rf  scission  of  Investigation  and  Partial  Dismissal  of 
Pptition.  ih  FR  32376.  32380-81  duly  16,  lOTll 
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i.e..  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioners  do  not  fiffer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  (jf  the 
investigation. 

The  pptition  covers  carbon  and 
certain  steel  wire  rod  as  defined  in  the 
Scope  of  the  Investigation  section, 
above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioners'  definition  of  the  domestic 
like  product  to  be  inac;f;urate  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  petition 

Section  7.32(b)(1)  of  the  Ac:t  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(.'\) 
of  the  Act  provides  that  a  petition  mc'ls 
this  requirement  if  the  domestn 
producers  or  workers  who  support  ihf 
p(>tition  account  for;  (1)  At  least  25 
jMTcent  of  the  total  production  of  the 
domestic  like  product:  and  (2)  more 
than  .50  peroMit  of  the  prudiu.tion  of  the 
domestic  like  product  produced  h\  that 
portion  of  the  industry  expressing 
support  for.  or  oppositif)n  to,  the 
petition.  Finally,  section  732(c){4!(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall;  (!)  Poll 
the  industry  or  relv  on  other 
information  in  order  to  determine  if 
there  is  support  for  th(>  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statisticallv  valid  sampling  method. 

In  this  case,  the  Department  has 
determined  that  the  petition  (and 
subsequent  amendments)  contain 
adequate  evidence  of  industry  support; 
therefore,  polling  is  unnecessarv  See 
Attachment  I  to  AD  Investigation 
Initiation  Checklist:  Carbon  and  Certain 
Allov  Steel  Wire  Rod  From  Brazil . 
Canada.  Egypt.  Crermany.  Indonesia. 
Mexico.  Moldova,  South  Africa. 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela  (September  24,  2001) 
(Initiation  Checklist).  To  estimate  total 
domestic  production  of  steel  wire  rod, 
the  petitioners  relied  on  data  compiled 
by  the  ITC-  adjusted  upward  by  five 
percent  to  include  an  estimate  of 
production  of  products  excluded  from 
Presidential  Proclamation  727,1.  In  a 
letter  dated  September  7.  2001,  the 
petitioners  provided  support  for  the  five 


•  Certain  StrrI  Wirv  Bo<i.  Inv   No  T.'N-ZCM-Ob, 
Final  Staff  Ropoii  dated  .August  2.  2001.  Tab!.'  il- 
,i  at  11-4. 


percent  adjustment  in  the  form  nf  an 
affidavit  fr(mi  an  industrv  representative 
familiar  with  the  excluded  nroducts. 

On  September  14,  2001,  the 
Department  received  comments 
regarding  industn  support  from  Ispat- 
Sidbec  ln(  .  a  Canadian  producer  of 
steel  wire  rod.  The  petitioners 
responded  to  these  comments  in  a  letter 
to  the  Department  dated  September  18. 
2001    Further,  on  Sept.>mber  21,  2001, 
the  petitioners  submitted  a  letter  adding 
the  support  of  Nucor  Corp..  a  domestic 
produ(;er  of  steel  wire  rod.  frir  the 
petitions 

The  Department  has  reviewed  the 
comments  oi  Ispat-Sidbec  Inc..  and  the 
petitioners.  In  order  to  estimate 
production  for  the  domestic  industry  as 
defined  for  purposes  of  this  case,  the 
Department  has  relied  upon  not  only  the 
j)etition  and  amendments  thereto,  but 
also  upon   "other  information"  it 
i 'blamed  through  research  and 
(iest.ribed  in  Attachment  1  of  the 
Initiation  CheckJist.  Based  on 
Mif'irmation  from  these  sources,  the 
Department  determined,  pursuant  to 
section  732(c)(4)(D).  that  there  is 
support  for  the  petititm  as  required  by 
subparagrajjh  [A].  Spe'cifically,  the 
Dei)artriien!  made  the  following 
determinatKms  For  Brazil.  Canada. 
Egvpt,  Germany,  Indonesia.  Mexico, 
Moldova,  South  .'\frica,  Trinidad  and 
Tobago,  I'kraine,  and  Venezuela,  the 
petitioniTs  established  industry  support 
representing  o\er  50  percent  of  total 
production  of  the  domestic  like  product. 
ThtTefore,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
732(c,)(4)(.\jii)  are  met   Furthermore. 
because  the  De[)artment  received  no 
opposition  to  the  petition  the  domestic 
produc;ers  or  w(irkers  who  support  the 
petition  a(;(;ount  for  nuire  than  50 
per(;ent  of  the  productu^n  of  the 
domestic  like  product  produced  h\  that 
portion  of  the  industrv  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  section 
732(c)(4)(A)(ii)  are  also  met 
Accordinglv,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  i.)f  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act.  .See  the  Initiation  Checklist. 

Export  Pnre  and  \nriiuil  Value 

The  following  are  desi.nptinns  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  these 
investigations  The  sources  of  data  for 
the  deductions  and  adjustments  relating 
to  home  market  price,  L.S   price. 


ci'iistrui  ted  \'alue  IL\  j  ana  tactors  oi 
pi  1  i  ji  !;iin  (FOP)  are  detailed  in  the 
Initiation  CheckJist.  Where  the 
petitioners  obtained  data  from  foreign 
market  research,  we  contacted  the 
researchers  to  establish  their  credentials 
and  to  confirm  the  validity  of  the 
information  being  provided.  See  e.g.. 
Memorandum  to  the  File  from  Mike 
StroUo:  Contacts  with  Source  of  Market 
Research  for  Antidumping  Petition 
Regarding  Imports  ofCASWR  from 
Egypt  (September  24.  2001)  [Market 
Research  forEg\'pt].  Should  the  need 
arise  to  use  any  of  this  information  as 
facts  available  under  section  776  of  the 
Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  if  appropriate. 

The  margins  calculated  using  these 
methodologies  are  as  follows;  Brazil. 
53.97  to  94  73  percent;  Canada,  3.72  to 
15.91  percent;  Egypt.  14.95  to  59.64 
percent;  Cermany.  37.79  to  99.32 
percent;  Indonesia,  72.96  to  122.57 
percent;  Mexico.  29.63  to  40.52  percent; 
Moldova.  172.89  percent:  South  Africa. 
13.32  percent;  Trinidad  and  Tobago, 
60  12  to  87.27  percent;  Ukraine  101.92 
percent;  Venezuela.  12.68  to  21.02 
percent. 

Because  the  Department  considers  the 
country-wide  import  statistics  for  the 
anticipated  period  of  investigation  (POi) 
and  price  quotes  based  on  market 
research  used  to  calculate  the;  estimated 
margins  for  the  subject  countries  to  be 
sufficient  for  purposes  of  initiation,  we 
are  initiating  these  investigations  on 
these  bases,  as  discussed  below  and  in 
the  Initiation  Checklist. 

Period  of  Investigation 

The  anticipated  POi  for  the  market 
economy  countries  is  |uly  1,  2000, 
through  June  30.  2001.  while  the 
anticipated  POI  for  Moldova  and 
Ukraine,  the  non-market  economy 
(NME)  countries,  is  January  1,  2001, 
through  June  30.  2001. 

Non-Market  Economies 

Regarding  an  investigation  involving 
an  NME.  the  Department  presumes, 
based  on  the  extent  of  central 
government  control  in  an  NME.  that  a 
single  dumping  margin,  should  there  be 
one,  is  appropriate  for  all  NME 
exporters  in  the  given  country.  See. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value.  Steel  Concrete 
Reinforcing  Bars  from  Moldova  IRebar 
from  Moldoval,  66  FR  33525  (|une  22. 
2001)  and  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Solid 
Agricultural  Ammonium  Nitrate  from 
I'kraine  (Nitrate  from  Ukraine).  66  FR 
38632  (July  25.  2001).  In  the  course  of 
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these  investigations,  all  parties  will 
have  the  opportunity  to  provide  relevant 
information  related  to  the  issues  of 
Moldova's  and  Ukraine's  .\ME  status 
and  the  granting  of  separate  rates  to 
individual  exporters. 

Brazil 

Export  Price 

The  petitioners  based  export  price 
(EP)  on  price  quotes  from  Brazilian 
producers  to  an  unaffiliated  U.S.    . 
purchaser  for  different  grades  and  sizes 
of  subject  merchandise  and  calc  ulated  a 
net  U  S  price  b\'  deducting 
international  freight,  customs  fees,  and 
U.S.  credit  expenses. 

Sormal  Valu>^  | 

With  respect  to  norma!  value  (NV), 
the  petitioners  provided  home  market 
prices  that  werf  obtained  from  foreign 
market  research  for  grades  and  sizes  of 
steel  wire  rod  comparable  to  the 
products  exported  to  the  United  States 
which  serve  as  the  basi^  for  EP  The 
petitioners  state  that  the  home  market 
price  quotation  was  FOB  plant  and  thev 
only  made  an  adjustment  for  home 
market  credit  expenses 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  steel  wire  rod  in  the  home  market 
v\ere  made  at  prices  below  the  fully 
absorbed  cost  oi  production  (COP), 
within  the  meaning  of  section  773(b)  of 
the  .Act.  and  requested  that  the 
Department  conduct  a  country  -wide 
sales-below-cosf  investigation. 

The  .August  .31.  2001,  petitions 
included  factors  to  adjust  labor  costs. 
These  factors  were  based  on  the 
differences  in  labor  costs  between  the 
US,  and  the  country  in  question, 
reflecting  data  that  are  recent  and 
contemporaneous,  but  for  periods  prior 
to  2000  (including  US,  data  from  1.A■^ 
website).  In  subsequent  filings, 
petitioners  calculated  revised  factors  in 
an  effort  to  account  for  inflation  through 
2000,  We  have  used  the  fac:tors  from  the 
.August  31.  2001  petitions  The  petitions 
also  included  factors  used  to  adjust 
natural  gas  and  electricity  costs.  These 
factors  were  based  on  differences  in 
costs  between  the  United  States  and  the 
country  in  question,  reflecting  recent, 
but  pre-2000.  annual  data.  In 
subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  [e.g.,  changes  in 
exchange  rates),  we  have  used  the 


factors  as  presented  in  the  August  31. 
2001  petitions. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  the  cost  of 
manufacturing  (COM);  selling,  general, 
and  administrative  expenses  (SG&A); 
and  packing  expenses.  The  petitioners 
calculated  COM  based  on  their  own 
profluction  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  steel  wire  rod  in  the 
United  .States  anfl  in  Brazil,  To  calculate 
SG&A  and  financiril  expenses, 
petitioners  relied  upon  amounts 
reported  in  the  2000  consolidated 
income  statements  of  Gerdau  S.A  and 
Companhia  Siderurgica  Belgf)  Minieras. 
two  Brazilian  CASWR  producers.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  (iOP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(bj(2)(A)(i)  of  the  .Act,  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation 

The  estimated  dumping  margin  for 
Brazil  based  on  a  dbmparison  between 
EP  and  home  market  prif:e  is  in  the 
range  of  53,47  to  92  ,5  i  percent.  Based 
upon  the  comparison  of  EP  to  CV.  we 
calculated  an  estimated  dumping 
margin  in  the  range  of  59.29  to  94.73 
percent  for  Brazil. 

Canada 

Export  Price 

The  petitioners  based  EP  on  price 
quDtes  from  a  (Canadian  producer  to  an 
unaffiliated  U'  S,  purchaser  for  different 
grades  and  sizes  of  subject  merchandise 
and  calculated  a  net  U.S.  price  by 
deducting  international  freight,  customs 
fees,  and  U.S.  crt'dit  expenses. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  steel  wire  rod 
comparablt'  to  the  products  exported  to 
the  L'nited  States  which  serve  as  the 
basis  for  EP.  The  petitioners  state  that 
the  home  market  pru;e  quotation  was 
FOB  plant  and  the\  only  made  an 
adjustment  for  home  market  credit 
expenses. 

The  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  steel  wire  rod  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  cost  of  production,  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 


conduct  a  country-wide  sales-below- 
cost  investigation. 

The  August  31.  2001  petitions 
included  factors  used  to  adjust  natural 
gas  and  electricity  costs.  These  factors 
were  based  on  differences  in  costs 
between  the  United  States  and  the 
country  in  question,  reflecting  recent, 
but  pre-2000.  annual  data.  In 
subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  {e.g..  changes  in 
exchange  rates),  we  have  used  the 
factors  as  presented  in  the  August  31, 
2001  petitions.  As  the  factors  for  labor 
rates  have  not  changed  from  the  August 
31.  2001  petition,  we  have  not  needed 
to  adjust  labor  rates. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM.  SG&A.  and 
packing  expenses.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  steel  wire  rod  in  the 
United  States  and  in  Canada.  To 
calculate  SG&A  and  financial  expenses, 
petitioners  relied  upon  amounts 
reported  in  the  2000  consolidated 
income  statements  of  Sidbec-Dosco 
(Ispat)  Inc..  a  Canadian  CASWR 
producer.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

The  estimated  dumping  margins  for 
Canada  based  on  a  comparison  between 
EP  and  home  market  price  range  from 
3.72  to  15.91  percent.  Based  upon  the 
comparison  of  EP  to  CV.  we  calculated 
an  estimated  dumping  margin  of  9.45 
percent. 

Egypt 

Export  Price 

To  calculate  export  price  (EP), 
petitioners  obtained  a  price  quote  for 
CASWR  produced  in  Egypt  by 
Alexandria  National  Iron  &  Steel 
Company  (Alexandria)  for  sale  to  the 
United  States,  The  price  quote  obtained 
was  in  U.S.  dollars  per  hundred-weight 
($/CWT).  The  terms  of  sale  for  the  price 
quotation  obtained  by  petitioners  were 
ex-works. 
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Normal  Value 

To  calculate  N\'.  petitioners  obtained 
a  price  quote  for  CASWR  produced  by 
Alexandria  with  similar  specifications 
as  the  U.S.  quote.  The  price  quote  is  on 
an  ex-works  basis  and  therefore  does  not 
include  transportation  charges.  The 
petitioners  adjusted  this  price  bv 
subtracting  home  market  credit 
expenses  and  adding  US.  credit 
expenses.  Petitioners  calculated  credit 
expense  using  the  number  of  days 
payment  was  outstanding  based  on  the 
payment  terms,  and  the  most  recently 
available  monthly  interest  rate  reported 
in  the  lune  2001  edition  of  the 
International  Financial  Statistics  as 
published  by  the  International  Monetary 
Fund. 

Although  the  petitioners  provided 
information  on  home  market  prices, 
they  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  nr  suspect  that  sales  of  carbon 
and  certain  alloy  steel  wire  rod  in  the 
home  market  were  made  at  prices  below 
the  fully  absorbed  COP.  within  the 
meaning  of  section  773(b)  of  tlie  Act. 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  refers  to  the  total  cost  of 
producing  the  foreign  like  product 
which  includes  the  COM,  SG&A. 
interest  expense,  and  packing  expenses. 
Because  the  Egyptian  producer's  costs 
are  unavailable,  petitioners  obtained  the 
factors  usage  by  a  U.S.  surrogate  for 
producing  a  net  ton  of  grade  1006,  5.^ 
millimeter  in  diameter.  Industrial 
Quality  CASWR  during  the  POI, 
adjusted  for  known  differences  between 
the  U.S.  and  Egyptian  markets.  The 
adjustment  for  labor  costs  was  based  on 
international  Labor  Organization 
statistics  for  1999.  The  August  31.  2001 
petitions  included  factors  to  adjust  labor 
costs.  These  factors  were  based  on  the 
differences  in  labor  costs  between  the 
U.S.  and  the  country  in  question, 
reflecting  data  that  are  recent  and 
contemporaneous,  but  for  periods  prior 
to  2000  (including  U.S.  data  from  lA's 
website).  In  subsequent  filings, 
petitioners  calculated  revised  factors  in 
an  effort  to  account  for  inflation  through 
2000.  We  have  used  the  factors  from  the 
August  31,  2001  petitions.  The 
adjustment  for  energy  costs  was  based 
on  International  Energy  Agency 
statistics.  The  August  31,  2001  petitions 
included  factors  used  to  adjust  natural 
gas  and  electricity  costs.  These  factors 
were  based  on  differences  in  costs 
between  the  United  States  and  the 
country  in  question,  reflecting  recent, 
but  pre-2000,  annual  data.  In 


subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  ac:(:()Lint  for  dtht'r 
relevant  \ariablp'i  tf  ,5  •  changes  in 
exchange  rates),  wc  have  used  the 
factors  as  presented  in  the  August  31, 
2001  petitions.  To  calculate  SGiitA  and 
interest  expenses,  petitioners  relied 
upon  the  most  recent  year-end  financial 
statements  of  Alexandria  (December  31. 
1998).  The  SG&.A  and  interest  expense 
ratios  were  calculated  by  dividing  total 
SG&A  and  net  financial  expenses 
(interest  expense  less  short-term  interest 
income)  by  the  cost  of  goods  sold 
reported  in  Alexandria's  income 
statement.  Based  upon  the  comparison 
of  the  prices  of  the  foreign  like  product 
in  the  home  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  belie\e  or  suspect  that  sales 
of  the  foreign  like  product  were  made  at 
prices  below  the  COP.  within  the 
meaning  of  section  r73(b)(2)[,M(ri  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation 

Given  the  evidence  of  below-cust 
sales,  petitioners  also  based  NV  on  CV 
pursuant  to  sections  773(a)(4!.  773(b) 
and  773(e)  of  the  Act.  The  petitioners 
calculated  CV  using  the  same  COM  and 
SG&A  used  to  compute  Egvptian  home 
market  costs.  Consistent  with  set  lion 
773(e)(2)  of  the  Act.  petitioners 
included  in  CV  an  amount  for  profit 
The  petitioners  calculated  a  profit  ratio 
based  on  the  1998  income  statements  for 
Alexandria. 

The  estimated  dumping  margin  for 
Egypt  based  on  a  comparison  between 
EP  and  home  market  price  is  14  95 
percent.  Based  upon  the  comparison  of 
EP  to  CV,  we  calculated  an  estimated 
dumping  margin  of  59.64  percent. 

Germany 

Export  Price 

Petitioners  obtained  a  price  quote  (or 
CASWR  from  a  German  producer 
offered  through  a  reseller  to  a  US. 
customer.  The  terms  of  sale  were  FOB 
The  price  quote  was  obtained  in  US 
dollars  per  CWT,  The  US.  net  pric  e  was 
calculated  by  taking  the  price  from  the 
quote  from  the  German  producer  of 
CASWR  and  subtracting  the  following; 
international  freight  and  insurance,  U.S. 
import  duty,  U.S.  merchandise 
processing  fees,  U.S.  harbor 
maintenance  fees,  and  US  inland 
freight.  Petitioners  made  adjustments  for 
imputed  U.S.  credit  expenses  and 
commissions. 


Normal  Value 

From  a  market  researcher  petitioners 
obtained  home  market  prices  based 
upon  a  price  quote  for  CASWR  within 
the  scope  from  a  German  manufacturer 
of  CASVVR  to  an  unaffiliated  purchaser. 
The  terms  of  sale  were  delivered  to 
customer  and  payment  terms  were  60 
days.  The  quoted  price  was  given  in 
Deutschmarks  per  metric  ton. 
Petitioners  deducted  freight  costs  and 
home  market  credit  expenses.  Freight 
costs  were  as  stated  in  the  given  quote. 
Home  market  credit  expenses  were 
based  on  published  IMF  statistics  for 
short-term  lending  in  Germany  during 
the  specified  month  within  the  POI 
during  which  petitioners  obtained  the 
price  quote.  Petitioners  also  added  an 
amount  for  estimated  commission  on 
the  U.S.  quote  and  for  imputed  U.S. 
credit  expenses.  U.S.  credit  expenses 
were  based  on  published  IMF  statistics 
for  short-term  lending  in  Germany 
during  the  month  in  which  petitioners 
obtained  the  quote. 

Fetitinners  state  that  they  have  reason 
to  believe  that  CASWR  is  sold  in 
Germany  at  prices  less  than  COP.  To 
determine  COM.  petitioners  used  a  U.S. 
producer's  cost  of  producing  CASWR  as 
a  surrogate,  adjusted  for  known 
differences  between  the  U.S.  and 
(ierman  markets.  The  adjustment  for 
labor  costs  was  based  on  International 
Labor  Organization  statistics  for  1999. 
The  .August  31.  2i)U\  petitions  included 
factors  to  adjust  Id tior  ^  i  i^t'-  Tli-'^'' 
factors  were  based  mi  ihr  ilift>'ri'iices  in 
labor  costs  between  the  U.S.  and  the 
country  in  question,  reflectine  data  that 
are  recent  and  rontem|Mir,i!i'-  u"-   tnit  for 
periods  prior  to  Jooc  i  im  i.iii'iL  I    S. 
data  from  lA's  welibite,  i;i  sLibsequent 
filings,  petitioners  calculated  revised 
fai  tois  in  an  effort  to  account  for 
inflatuin  through  2000.  We  have  used 
the  factors  from  the  August  31.  2001 
petitions  The  adjustment  for -energy 
costs  was  based  on  international  Energy 
Agency  statistu:s  The  .August  31,  2001 
petitions  included  factors  used  to  adjust 
natural  gas  and  elettricity  costs.  These 
factors  were  based  on  differences  in 
costs  between  the  United  States  and  the 
tountn'  in  question,  reflecting  recent, 
but  prp-200n,  annual  data.  In 
subsequent  filings,  petitioners 
calculated  revised  fartnrs  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  {e.g..  changes  in 
exchange  rates),  we  have  used  the 
factors  as  presented  in  the  August  31, 
2001  petitions   No  adjustment  was  made 
for  raw  matenal  costs,  h>elieved  to  be 
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comparable  between  Germany  and  the 
U.S.  because  of  the  worldwide 
commodity  nature  of  the  raw  materials. 
U.S.  producers'  overhead  costs  were 
used  to  establish  the  German  COM. 
SG&A.  and  interest  expense  ratios  wpre 
based  on  the  consolidated  income 
statement  of  a  surrogate  German 
CASVVR  producer  which  petitioners 
believe  to  be  representative  of  CASWR 
producers  in  Germany.  The  total  SG&A 
expenses  and  the  net  financial  «w<penses 
were  divided  by  the  cost  of  onnds  sold 
in  order  to  derive  these  ratios 
Petitioners'  comparisons  of  net  home 
market  prices  to  their  calculated  COP 
did  not  deduct  inland  freight  expenses 
from  the  home  market  gross  price:  the 
Department  did  so.  For  CV.  a  profit  ratio 
was  derived  from  the  surrogate  German 
CASWR  producer's  2000  income 
statement,  which  was  applied  to  the 
COP  to  determine  CV.  A  circumstance- 
of-sale  adjustment  was  made  to  CV  for 
credit  expenses 

For  Germany,  petitioners  converted 
the  cost  of  production  and  the 
constructed  value,  both  calculated  in 
U.S.  dollars,  to  marks.  For  the  cost  test, 
petitioners  compared  the  resulting  cost 
of  production  in  marks  to  the'home 
market  price  in  marks;  for  the 
constructed  value-based  margin 
calculation,  petitioners  then  converted 
the  constructed  value  in  marks  back  to 
U.S.  dollars,  and  compared  it  to  U.S. 
price.  We  instead  used  the  original  cost 
of  production  and  constructed  value  in 
U.S.  dollars,  and  for  the  cost  test 
converted  the  home  market  price  into 
US  dollars  Based  upon  the 
comparison  of  the  adjusted  prices  of 
foreign  like  product  in  the  home  market 
to  the  calculated  CC3P  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  C'OP 
within  the  meaning  of  section 
773fb)(2)(A)(il  of  the  Act.  Accordingiv. 
the  Department  is  initiating  a  country- 
wide cost  investigation 

The  price-to-price  comparison 
produced  an  estimated  dumping  margin 
of  37  79  percent  The  price-to-CV 
comparison  produced  a  dumping 
margin  of  99.32  percent. 

Indonesia  I 

Export  Price 

Petitioners  provided  a  price  quote  for 
CASVVR  from  a  wire  rod  producer  in 
Indonesia.  The  price  quote  reflects  the 
price  for  new  orders  and  the  price  that 
the  US  customer  currently  pavs  for 
deliveries  The  export  price  is  the  price 
quote,  minus  ocean  freight  and 
insurance,  minus  import  duties,  minus 
import  charges,  and  minus  US  inland 


freight.  Pftitioners  based  U.S.  inland 
freight  on  the  experience  of  U.S. 
purchaser  of  domestic  and  imported 
steel  wire  rod. 

Normal  Value 

Petitioners  obtained  a  price  quote  for 
CASWR  offered  during  the  POI  by  an 
Indonesian  producer  to  an  unaffiliated 
home  market  customer  for  wire  rod.  The 
price  quote  sale  tf^rnis  are  FfDB  mill. 
Petitioners  added  U.S.  imputed  credit 
expenses  to  normal  value  to  account  for 
differences  in  imputed  credit  expenses 
Petitioners  subtracted  ocean  freight  and 
insurance,  duties,  import  charges,  U.S. 
inland  freight,  and  commissions  to 
calculate  normal  value. 

Petitioners  stated  that  thev  have 
reason  to  believe  that  CASWR  is  sold  in 
hidonesia  at  prices  less  than  COP.  To 
determine  cost  of  manufacturing, 
petitioners  used  a  U.S.  producer's  cost 
of  manufacturing  f^ASVVR  as  a  surrogate, 
adjusted  for  known  differences  between 
the  U.S.  and  Indonesian  markets. 
Production  cost  data  are  for  the  period 
beginning  luly  1.  2000  through  March 
31.  2001.  Petitioners  state  that  the 
quantity  of  input  materials,  the  cost  of 
raw  materials  and  alloys,  and  the 
quantities  and  values  of  labor,  natural 
gas,  and  electricity  are  based  on 
petitirmers'  experience.  Petitioners 
stated  that  they  calculated  alloy  costs  bv 
taking  the  period  costs  for  allovs, 
divided  by  the  tons  rolled  The  figure 
was  adjusted  to  account  for  the  1006 
and  1008  carbon  grade  costs  used  in  the 
constructed  value  calculation.  To 
calculate  the  scrap  offset,  petitioners 
divided  the  total  scrap  (  redit  (for  all 
carbon  and  certain  allov  steel  wire  rod) 
by  the  total  tons  rolled  (for  all  CASWR). 

Petitioners  calculated  a  factor  to 
adjust  for  known  cost  differences 
between  the  Indonesian  and  the  U.S. 
markets  for  energy  using  statistics  from 
the  International  Energy  Agency.  The 
August  31.  2001  petitions  included 
these  factors  used  to  adjust  natural  gas 
and  electricity  costs.  These  factors  were 
based  on  differences  in  r:osts  between 
the  United  .States  and  the  countrv  in 
question,  reflecting  recent,  but  pre-2000, 
annual  data.  In  subst^quent  filings, 
petitioners  calculated  revised  factors 
through  use  of  consumer  price  indexes 
applied  to  the  pre-2000  costs.  Because 
these  indexes  are  not  specific  to  the 
factors  in  question,  and  do  not  account 
for  other  rele\ant  variables  (e.g.. 
changes  in  exchange  rates),  we  have 
used  the  factors  as  presented  in  the 
August  31,  2001  petitions.  Petitioners 
calculated  factors  to  adjust  for  known 
cost  differences  between  the  Indonesian 
and  the  U.S.  markets  for  labor  based  on 
data  frr)m  the  International  Labor 


Organization  and  the  World  Bank,  The 
August  31.  2001  petitions  included 
factors  to  adjust  labor  costs.  These 
factors  were  based  on  the  differences  in 
labor  costs  between  the  U,S,  and  the 
country  in  question,  reflecting  data  that 
are  recent  and  contemporaneous,  but  for 
periods  prior  to  2000  (including  U,S, 
data  from  lA's  website).  In  subsequent 
filings,  petitioners  calculated  revised 
factors  in  an  effort  to  account  for 
inflation  through  2000.  We  have  used 
the  factors  from  the  August  31,  2001 
petitions.  Petitioners  applied  the  factory 
overhead  ratios,  based  on  petitioners' 
experience  to  the  total  cost  of 
manufacturing,  labor  and  energy. 
Petitioners  calculated  SG&A  expenses, 
interest  expenses,  and  profit  using  PT 
Jakarta  Kyoei  Steel  Works  Limited  (PT 
lakarta)  1999  financial  statements. 
Petitioners  noted  that  2000  financial 
statements  for  PT  [akarta  are  not 
available,  and  that  2000  financial 
statements  for  other  Indonesian 
producers  with  sufficient  detail  for 
financial  expenses  are  also  not  publicly 
available.  The  Department  re-calculated 
the  SG&A  ratio  and  the  interest 
expenses  ratio  with  PT  Jakarta's  cost  of 
goods  sold  rather  than  the  total  cost  of 
manufacturing  calculated  by  petitioners. 
Based  upon  the  comparison  of  the 
adjusted  prices  of  foreign  like  product 
in  the  home  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP  within  the  meaning  of 
section  773(b)(2)(A)(I)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

The  estimated  dumping  margins  for 
Indonesia  based  on  a  comparison 
between  EP  and  home  market  price  (NV) 
is  72.96  percent.  Based  on  the 
comparison  of  EP  to  CV,  the  petitioners 
calculated  the  estimated  dumping 
margin  to  be  122.57  percent, 

Mexico 

Export  Price/Constructed  Export  Price 

The  petitioners  based  EP  on  affidavits 
of  U,S.  price  offerings  for  carbon  and 
certain  steel  wire  rod  manufactured  by 
Siderurgica  Lazaro  Cardenas  Las 
Truchas  SA  (Sicartsa)  from  [uly  1.  2000 
to  March  31,  2001.  In  the  absence  of 
more  definitive  information,  petitioners 
refer  to  the  date  of  the  offer  as  the  date 
of  sale.  The  affidavits  with  the  sales 
price  offers  reflect  the  price  offered  to 
an  unaffiliated  customer  prior  to  the 
date  of  importation. 

The  petitioners  calculated  a  net  U.S. 
price  by  subtracting  estimated  costs  for 
internationalfreight  and  insurance,  U.S. 
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import  duty.  U.S.  merchandise 
processing  and  harbor  maintenance  fees, 
and  where  applicable.  U.S.  inland 
freight  from  the  port  to  the  first 
unaffiliated  U.S.  customer,  from  the 
sales  price. 

Normal  Value 

Petitioners  based  NV  on  CV,  alleging 
pursuant  to  section  773(b)  of  the  Act 
that  sales  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP.  and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

The  petitioners  provided  information 
that  demonstrated  reasonable  grounds  to 
believe  or  suspect  that  sales  of  carbon 
and  steel  wire  rod  products  in  the  home 
market  were  made  at  prices  below  the 
fully  absorbed  COP.  COP  in  the 
antidumping  law  refers  to  the  total  cost 
of  producing  the  foreign  like  product. 
Pursuant  to  section  773(b)(3)  of  the  Act. 
it  includes  the  COM.  SG&A  expen.ses 
and  packing  expenses. 

The  petitioners  calculated  COM  based 
on  their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  carbon  and 
steel  wire  rod  in  the  United  States  and 
in  Mexico  using  market  research  and 
publicly  available  data.  The  adjustment 
for  labor  costs  was  based  on 
International  Labor  Organization 
statistics  for  1998.  To  calculate  .SG&A 
and  financial  expenses,  petitioners 
relied  upon  Altos  Hornos  De  Mexico 
S.A.'s  (AHMSA's)  consolidated  income 
statement  for  the  period  ending 
December  31,  1999  Based  upon  the 
comparison  of  the  adjusted  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  ur 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP 
within  the  meaning  of  section 
773{b)(2)(A)(!)  of  the  Act.  Accordinglv. 
the  Department  is  initiating  a  countrv- 
wide  cost  investigation. 

In  light  of  their  allegations  that  home 
market  prices  were  below  cost, 
petitioners  based  NV  on  CV.  The  COP 
portion  of  CV  was  calculated  based  on 
U.S.  producer's  cost  of  producing 
carbon  and  steel  wire  rod.  adjusted  for 
known  differences  between  the  Mexican 
and  U.S.  markets.  The  profit  ratio  was 
based  on  the  income  statement  from 
AHMSA  for  1997.  the  most  recent  year 
in  which  AHMSA  earned  a  profit. 

The  August  31.  2001  petitions 
included  factors  used  to  adjust  labor, 
natural  gas  and  electricity  costs.  These 
factors  were  based  on  differences  in 
costs  between  the  United  States  and  the 
country-  in  question,  reflecting  recent, 
but  pre-2000,  annual  data.  In 


subsequent  filings,  petitioners 
calculated  revised  factors  through  usf  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs,  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  le  g.,  changes  in 
exchange  rates),  we  have  u^ed  the 
factors  as  presented  in  the  .■^ugust  31 
2001  petitions. 

The  estimated  dumping  margins  for 
Mexico  based  on  comparisons  between 
EP  and  home  market  prices  are  29  63 
percent  and  31.95  percent.  Based  upon 
the  comparison  of  EP  to  C\'  we 
calculated  estimated  dumping  margins 
of  38.04  percent  and  40  52  percent. 

Moldova 

Export  Pricp 

Petitioners  identified  Moldova  Steel 
Works  (MSW)  as  the  nnh  known 
Moldovan  producer/exporter  of  subject 
merchandise  to  the  United  States.  To 
calculate  EP.  petitioners  obtained  a 
price  quote  for  grade  1008.  5  5 
millimeters  in  diameter,  industrial 
quality  CASWR  produced  in  Moldova 
by  MSW  for  sale  to  the  United  States. 
The  price  quote  obtained  was  in  U.S. 
dollars  per  hundred-weighl  (S/CWT). 
The  terms  of  sale  were  delivered  to  U.S. 
customer.  As  such,  the  price  includes 
foreign  inland  freight,  ocean  freiijht  and 
insurance,  foreign  brokerage  and 
handling.  US  import  duties  and  fees, 
and  U.S.  inland  freight. 

Petitioners  calculated  ocean  freight 
and  insuranc;e  based  on  the  a\  erage 
import  charges  for  subiecl  men.handise 
entered  during  the  POl  Petitioners  used 
import  values  declared  to  Customs  flM- 
145  data)  to  determine  these  import 
charges  Foreign  brokerage  and  hanciling 
costs  were  calculated  using  publu.lv 
available  information  previoush  used 
by  the  Department  in  Stpt-I  (Jnncrfti- 
Reinfomng  Burs  from  Moldova:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  iRebar  from  Moldova  I.  fifi  FR 
33525  dune  22.  2001)   US   import 
duties  are  based  on  the  general  rate  n! 
duty  on  merchandise  imported  mto  the 
United  States  during  the  PO!  as 
described  in  the  Harmonized  Tariff 
Schedule  of  the  I'nited  States  (2001). 
U.S.  import  fees  (;  e..  harbor 
maintenance  and  merchandise 
processing  fees)  are  based  on  the  L'.S. 
Customs  Ser\'ice  Regulations  as  codified 
under  19  C.F.R.  24.24(b)(1)  li  S.  inland 
freight  costs  are  based  on  petitioners' 
experience  in  the  industr\   Although 
the  price  quote  is  on  a  delivered  basis 
and  includes  foreign  port  fees  and 
transportation  charges  within  Moldova, 
no  amount  for  inland  freight  was 
deducted  in  calculating  EP  because 


petitioners  have  no  information 
regarding  these  charges.  However, 
at  cording  to  petitioners,  since  the 
omission  of  these  costs  increases  export 
price  and  correspondingly  reduces  any 
dumping  margin,  this  margin,  therefore, 
is  a  conservative  estimate. 

Normal  Value 

With  respect  to  NV,  petitioners 
asserted  that  Moldova  is  an  NME 
countr\    In  previous  investigations,  the 
Department  determined  that  Moldova  is 
an  NME  country.  See  Rebar  from 
Moldova.  Pursuant  to  section 
771(18)(C)(i}oftheAct,the 
Department's  determination  of  NME 
status  remains  in  effect  until  a  contrar\- 
determination  is  made.  The 
presumption  of  NME  status  for  the  PRC 
has  not  been  revoked  by  the  Department 
and.  therefore,  remains  in  effect  for 
purposes  of  the  initiation  of  this 
investigation.  Petitioners,  therefore, 
provided  factors  of  production  for 
constructed  value  (CV)  pursuant  to 
section  773(c)  of  the  Act. 

For  N'V,  the  petitioners  based  the 
factors  of  production,  as  defined  by 
section  773(c)(3)  of  the  Act.  on  the 
consumption  rates  of  one  U.S.  CASWR 
producer.  The  petitioners  asserted  that 
information  regarding  Moldovan 
producers'  consumption  rates  was  not 
available,  and  that  the  U.S.  producer 
employs  a  production  process  which  is 
similar  to  the  production  process 
empli  \.'(i  h\  the  Moldovan  producer  of 
(  A.SWK  111  Moldova.  Thus,  the 
petitumers  have  assumed,  for  purposes 
of  the  petition,  that  the  producer  in 
Moldova  uses  the  same  inputs  in  the 
same  quantities  as  the  U.S.  producer  in 
question  Based  on  the  information 
provided  by  petitioners,  we  believe  that 
the  petitioners'  factors  of  production 
methodology'  represents  information 
reasonably  available  to  the  petitioners 
and  i";  appropriate  for  purposes  of 
initirttinu  till-  investigation. 

Till  }  ttiioners  asserted  that  India 
u.is  ;,),  [11  ,vt  appropriate  surrogate 
I  ntintr\'  for  Moldova,  claiming  that 
India  is  (1)  A  market  economy;  (2)  a 
Mtinifitant  producer  of  comparable 
mere  handise:  and  (3)  at  a  level  of 
e<  onomic  development  comparable  to 
the  PRC^  in  terms  of  per  capita  GNP. 
Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
petitioners'  use  of  India  as  a  surrogate 
t  fiuntrv  is  appropriate  for  purposes  of 
initiating  this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  factors 
of  production,  where  possible,  on 
reasonably  available,  public  surrogate 
data  from  India.  Materials,  with  the 
exception  of  natural  gas  and  alloys,  and 
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fluxes,  were  valued  based  on  Indian 
import  values,  as  published  in  the  1998 
and  1999  Monthly  Statistics  of  Foreign 
Trade  of  India,  and  inflated  based  on 
the  Indian  Wholesale  Price  Index. 
Petitioners  valued  natural  gas  based  on 
the  value  calculated  in  the  Sotice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Pol\-\-myl  Alcohol 
from  the  People's  Republic  of  China-  61 
FR  14057  (March  29.  1996) 
Additionally,  petitioners  submitted  a 
U.S.  price  for  alloys,  additives  and 
fluxes  raw  material  inputs.  On 
September  7.  2001.  petitioners  stated 
that  these  inputs  were  world 
commodities  and  the  price-;  don't  varv 
from  countr.-  to  countr\-  On  September 
21.  2001,  petitioners  submitted 
consumption  ratios  for  alloys,  additives, 
and  fluxes,  but  failed  to  provide 
surrogate  values  for  these  inputs.  Since 
the  petitioners  did  not  submit 
additional  surrogate  prices  to  value 
allovs.  additives,  and  fluxes  in 
accordance  with  section  ,3.51.408  of  the 
Department's  regulations,  the 
Department  rejected  the  US  prices 
used  bv  petitioners.  Instead,  the 
Department  valued  alloys,  additives  and 
fluxes  using  imports  of  limestone  into 
India  during  1998  obtained  from  the 
United  Nations  Commodity  Trade 
Statistics  as  a  surrogate  value.  The 
Department  notes  that  this  methodology 
was  used  in  the  recent  hot-rolled  steel 
investigation  from  the  People's  Republic 
of  China.  See  Factors  Valuation  Memo: 
Prehminan-  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
China,  dated  .-Kpnl  23.  2001    Labor  was 
valued  using  the  regression-based  wage 
rate  for  the  PRC  provided  by  the 
Department,  in  accordance  with  19  CFR 
351.408(c)(3).  Electricity  was  valued 
using  Energ\-  Prices  and  Taxes.  First 
Quarter  2001 .  published  bv  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  International 
Energy  Agency. 

For  overhead,  depreciation.  SG&A 
expenses,  and  profit,  the  petitioners 
applied  rates  derived  from  the  financial 
statements  of  TATA,  an  Indian  steel 
producer.  The  petitioners  calculated  the 
factory  overhead,  depreciation,  and 
SG&A  expense  ratios  based  on  TATA's 
1999-2000  consolidated  income 
statement.  Petitioners  calculated  a  profit 
ratio  based  on  TATA's  earnings  before 
interest  and  taxes  also  from  its  1999- 
2000  income  statement.  Petitioners  did 
not  add  a  value  for  packing  because  they 
were  unable  to  obtain  information  on 
such  materials. 

Based  on  the  information  provided  bv 
the  petitioners,  we  believe  that  the 
surrogate  values  represent  information 


reasonablv  available  to  the  petitioners 
and  are  acceptable  for  purposes  of 
initiating  this  investigation.  Therefore, 
based  upon  compariscjns  of  EP  to  CV. 
we  cakuiated  an  estimated  dumping 
margin  of  172.89  percent. 

South  Africa 

Export  Price 

The  petitioners  based  EP  on  an 
affidavit  of  L'.S.  price  offerings  for 
products  manufactured  by  Iscor  during 
januar\  through  March  2001.  The 
petitioners  selected  a  steel  wire  rod 
product  with  specifications  commonly 
exported  to  the  United  States.  In  the 
absence  of  more  definitive  information, 
petitioners  refer  t(.  the  date  of  the  offer 
as  the  date  of  sale.  The  affida\it  with  the 
sales  price  offer  reflects  the  price  offered 
to  an  unaffiliated  customer. 

The  petitioners  calculated  a  net  U.S. 
price  bv  subtruciting  estimated  costs  for 
international  freight  (from  the  U.S. 
Census  Bureau),  harbor  maintenance, 
and  merchandise  processing  fees  (from 
International  Financial  Statistics]. 

Normal  Value 

The  petitioners  based  NV  on  domestic 
prices  of  steel  wire  rod  in  effect  during 
a  month  within  thf  period  for  which  the 
U.S.  offer  was  in  effect.  The  petitioners 
used  prices  for  a  recent  offer  for  sale  by 
Iscor  to  unaffiliated  customers  in  South 
Africa  as  the  starting  point  in 
calculating  NV.  The  petitioners  adjusted 
this  price  by  subtracting  home  market 
movement  charges  and  home  market 
credit  expenses  and  adding  U.S.  credit 
expenses.  Domestic  prices  were  based 
on  findings  contained  in  the  market 
research  report.  Credit  expenses  were 
calculated  basted  on  both  findings 
contained  in  the  market  research  report 
as  well  as  short-term  lending  rates 
contained  in  International  Financial 
Statistics. 

In  addition,  the  petitioners  alleged 
pursuant  to  section  773(b)  of  Act  that 
sales  in  the  home  market  were  made  at 
prices  below  the  fullv  absorbed  COP. 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation.  Therefore,  pursuant 
to  sef;tions  773(a)(4)  and  773(e)  of  the 
Act  the  petitioners  calculated  a  normal 
value  for  sales  in  South  Africa  based  on 
CV.  The  petitioners  calculated  CV  for 
.South  African  producers  based  on 
petitioner's  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  produce  steel  wire  rod 
in  the  United  States  and  in  South 
Africa. 

The  petitioners  calculated  COM  based 
on  their  own  production  experience, 
adjusted  for  kjiown  differences  between 


costs  incurred  to  produce  steel  wire  rod 
in  the  United  States  and  in  South  Africa 
using  market  research  and  publicly 
available  data.  The  adjustment  for  labor 
costs  was  based  on  IMF  statistics  for 

1999.  The  August  31.  2001  petitions 
included  factors  to  adjust  labor  costs. 
These  factors  were  based  on  the 
differences  in  labor  costs  between  the 
U.S.  and  the  country  in  question, 
reflecting  data  that  are  recent  and 
contemporaneous,  but  for  periods  prior 
to  2000  (including  U.S.  data  from  lA's 
website).  In  subsequent  filings, 
petitioners  calculated  revised  factors  in 
an  effort  to  account  for  inflation  through 

2000.  We  have  used  the  factors  from  the 
August  31,  2001  petitions.  The 
adjustment  for  energy  costs  was  based 
on  International  Energy  Agency 
statistics.  The  August  31.  2001  petitions 
included  factors  used  to  adjust  natural 
gas  and  electricity  costs.  These  factors 
were  based  on  diifferences  in  costs 
between  the  United  States  and  the 
countries  in  question,  reflecting  recent, 
but  pre-2000,  annual  data.  In 
subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Becau.se  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  (e.g.,  changes  in 
exchange  rates),  we  have  used  the 
factors  as  presented  in  the  August  31, 
2001  petitions.  The  petitioners  based 
depreciation  and  other  factor.'  overhead 
on  the  actual  experience  of  one  U.S. 
CASWR  producer.  To  calculate  SG&A 
and  financial  expenses,  petitioners 
relied  upon  the  fiscal  year  2000  audited 
financial  statements  of  .South  African 
producer,  Iscor  Ltd.  Based  upon  the 
comparison  of  the  adjusted  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  as 
revised  bv  the  Department,  we  do  not 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP 
within  the  meaning  of  section 
773(b)(2)(A)(I)  of  the  Act.  Accordingly, 
the  Department  is  not  initiating  a 
country- wide  cost  investigation. 

The  estimated  dumping  margin  for 
South  Africa  based  on  a  comparison 
between  EP  and  home  market  price  is 
13.32  percent, 

Trinidad  and  Tobago 

Export  Price 

The  petitioners  determined  EP  based 
on  an  offer  for  sale  from  the  producer 
in  Trinidad  and  Tobago,  Caribbean 
Ispat,  to  an  unaffiliated  U.S.  purchaser 
for  one  grade  with  a  range  of  sizes.  The 
sales  information  was  obtained  from 
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industry  sources  in  the  United  States 
and  supported  by  an  affidavit  in  the 
petitioner's  supplemental  submission  of 
September  6,  2001.  The  petitioners 
calculated  a  net  U.S.  price  by  deducting 
ocean  freight  charges  from  the  Trinidad 
and  Tobago  mill  to  the  U.S.  port.  U.S. 
duties,  U.S.  port  charges  and  U.S. 
inland  freight  charges  from  the  port  to 
the  first  unaffiliated  U.S.  customer. 

Normal  Value 

With  respect  to  NV.  the  petitioners 
provided  a  home  market  price  that  was 
obtained  from  foreign  market  research, 
applicable  to  two  grades  and  range  of 
sizes  of  CASWR  which  are  comparable 
to  the  product  exported  to  the  United 
States  and  serves  as  the  basis  for  EP. 
The  petitioners  state  that  the  home 
market  price  quotation  was  FOB  mill 
and  therefore  no  freight  adjustments 
were  made.  Petitioners  stated  that  thev 
did  not  impute  credit  e.xpenses  from  the 
reported  home  market  price  because  the 
terms  of  sale  for  the  home  market  sale;^ 
used  were  for  advance  cash  pavment. 
Therefore,  in  their  calculation  of  normal 
value,  petitioners  adjusted  for 
differences  in  imputed  credit  expenses 
by  simply  adding  the  U.S.  credit 
expense.  The  petitioners  stated  that  no 
adjustments  were  made  for  differences 
in  packing  costs. 

In  addition,  the  petitioners  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  CASWR  in  the  home  market  were 
made  at  prices  below  the  fullv  absorbed 
COP.  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  countrv-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  the  average 
consumption  rates  of  one  U.S.  CASWR 
producer.  The  petitioners  adjusted  COM 
for  known  differences  in  the  production 
process  used  in  the  United  States  and 
Trinidad  and  Tobago.  The  adjustment 
for  labor  costs  was  based  on 
International  Labor  Organization 
statistics  for  1999.  The  August  31.  2001 
petitions  included  factors  to  adjust  labor 
costs.  These  factors  were  based  on  the 
differences  in  labor  costs  between  the 
U.S.  and  the  country-  in  question, 
reflecting  data  that  are  recent  and 
contemporaneous,  but  for  periods  prior 
to  2000  (including  U.S.  data  from  lAs 
website).  In  subsequent  filings, 
petitioners  calculated  revised  factors  in 
an  effort  to  account  for  inflation  through 
2000.  We  have  used  the  factors  from  the 
August  31,  2001  petitions.  The 
adjustment  for  energy  costs  was  based 
on  International  Energy  Agency 


statistics.  The  August  31.  2001  petitions 
included  factors  used  to  adjust  natural 
gas  and  electricity  costs.  These  factors 
were  based  on  differences  in  costs 
between  the  United  States  and  the 
country'  in  question,  reflectmg  recent, 
but  pre-2000.  annual  data  In 
subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  (p.g  .  changes  in 
exchange  rates),  we  have  used  the 
factors  as  presented  in  the  August  31, 
2001  petitions.  The  pi'titioners  based 
depreciation  and  other  factor}-  overhead 
on  the  actual  experience  of  one  U.S. 
CASWR  producer  The  petitioners 
derived  S(i&,A  from  a  discussion  of  Ispat 
Caribbean  .s  operating  income  ratio  in 
the  notes  of  the  annual  report  of  its 
parent  company.  Ispat  International. 
The  petitioners  relied  on  the 
consolidated  interest  expense  for  all  of 
Ispat  International's  operating  segments, 
as  reported  in  the  consolidated  income 
statement,  to  calculate  the  net  Financial 
expense  of  the  Trinidad  and  Tobayn 
producer.  Based  upon  the  c  oniparisnn  d 
the  adjusted  prices  of  the  foreign  like 
product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP.  within  the 
meaning  of  section  77J(b)(2)(A)(iJ  of  the 
Act.  Accordingly,  the  Department  i>, 
initiating  a  countr\  -wide  cost 
investigation. 

Pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  .^ct.  the  petitioners 
also  based  NV  for  sales  in  Trinidad  and 
Tobago  on  C\'.  The  petitioners 
calculated  CV  using  the  same  (XIM, 
SGSfA.  financial  expense  figures  and 
overhead  used  to  compute  Trinidad  and 
Tobago  home  market  costs  Consistent 
with  section  773(e)(2)  of  the  Act.  the 
petitioners  included  in  CV.  an  amount 
for  profit.  The  profit  was  based  on  the 
consolidated  net  income  before  taxes  for 
all  of  Ispat  Internationals  operating 
segments  taken  from  Ispat 
International's  consolidated  income 
statement. 

The  estimated  dumping  margin  for 
Trinidad  and  Tobago  based  on  a 
comparison  between  EP  and  home 
market  price  is  60.12  percent.  Based 
upon  the  comparison  of  EP  to  CV.  we 
calculated  an  estimated  dumping 
margin  of  87.27  percent 


I'kraine 

Export  Price 

To  calculate  EP,  petitioners  obtained 
U.S.  pricing  data  from  a  Ukrainian  wire 
rod  producer.  The  price  submitted  was 
contemporaneous  with  the  ROI  and  was 
a  price  quote  for  Grade  1008  5.5  mm 
industrial  quality  steel  wire  rod.  This 
pru  e  quote  was  an  FOB  price  of 
merchandise. 

Petitioners  deducted  estimated  inland 
freight  and  brokerage  and  handling  costs 
from  the  U.S.  price  to  arrive  at  an 
estimated  ex-factor\  price  for  use  in  the 
comparison  of  EP  and  normal  values  for 
Ukraine. 

Normal  Value 

Petitioners  assert  that  Ukraine  is  an 
NME  and  no  determination  to  the 
contrary  has  yet  been  made  bv  the 
Department.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Agricultural 
Ammonium  Nitrate  from  Ukraine,  66  PR 
38632  (July  25.  2001)  Ukraine  will  be 
treated  as  an  NME  unless  and  until  its 
NME  status  is  revoked.  Pursuant  to 
section  771(18){C){i)  of  the  Act,  because 
Ukraine's  status  as  an  NME  remains  in 
■ffei  t   the  petitioners  determined  the 
dumping  margin  using  an  FOP  analysis. 

Petitioners  based  the  FOP,  as  defined 
by  section  773(c)(3)  of  the  Act,  on  the 
consumption  rates  of  one  US.  wire  rod 
producer  The  petitioners  assert  that 
information  regarding  the  Ukrainian 
mills'  consumption  rates  is  not 
available.  The  U  S.  producer  uses  an 
electric  arc  furnace  mill  (minimill).  that 
produces  CASWR  of  varying  sizes, 
while  the  Ukrainian  producer  uses 
open-hearth  furnaces  to  produce 
CASWR.  See  Iron  and  Steel  Works  of  the 
World  at  497.  The  use  of  electric 
furnaces  is  an  efficient  method  of  wire 
rod  production  and  is  generally  less 
(  dpital  and  labor  intensive  than  the  use 
of  open  hearth  furnaces.  According  to 
})etitioners,  the  derivation  of 
(onsurnption  rates  from  a  minimill 
likeU  understrite-  tde  normal  value  cost 
of  produi  tinii   ,i.'i(!  therefore  provides  a 
conservative  c^!;:;;,!!.-  on  the  production 
(  osts  in  I,  'kr.iiii' 

The  petitinii.r--  assert  that  Indonesia 
js  the  most  appropriate  surrogate 
rountr%  for  Ukraine,  claiming  that 
Indomvsia  is  i  1 )  a  market  economy;  (2) 
H  signifiiant  producer  of  comparable 
mer(  handise.  and  (3)  at  a  level  of 
e(  nnomii  development  comparable  to 
I  kraine  in  terms  of  per  capita  GNP. 
Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
petitioners  use  of  Indonesia  as  a 
surrogate  c(nintr\  is  appropriate  for 
purposes  iif  irntiHtiiii;  thi^  investigation. 
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For  the  major  input,  scrap  steel, 
petitioners  used  a  surrogate  value  from 
Indonesia  published  in  the  (UNCTS) 
(1998),  which  was  also  used  by  the 
Department  in  a  recent  anti-dumping 
duty  investigation  on  line  pipe  from 
Romania.  Se^  Factors  Valuation  Memo: 
Prvliminary-  Determination  of  Sales  at 
Less  Than  Fair  Value.  Certam  Small 
Diameter  Carbon  and  Allov  Seam/pss 
Standard.  Line  and  Pressure  Pipe  from 
Romania,  dated  January'  28.  2000. 
Petitioners  assert  fhat  a  certain 
amount  of  molten  steel  is  lost  during  the 
melting  and  casting  process  in  the 
production  of  wire  rod.  According  to 
petitioners,  minimills  offset  the  vield 
loss  bv  recovering  the  scrap  and 
processing  it  into  a  usable  form  for 
internal  use  Therefore,  petitioners  have 
offset  the  total  scrap  usage  by  deducting 
the  recovered  amount  of  scrap  in  the 
normal  value  calculation  using  the  same 
surrogate  value  from  UNCTS  from  1998 
for  scrap  steel 

Since  the  petitioners  did  not  submit 
additional  surrogate  prices  to  value 
allovs,  additives,  and  flu.xes  in 
accordance  with  section  .551.408  of  the 
Department's  regulations,  the 
Department  rejected  the  IS.  price  used 
by  petitioners.  Instead,  the  Department 
valued  alloys,  additives  and  fluxes 
using  a  limestone  surrogate  value  from 
UNCrrS  (1998)  The  Department  notes 
that  this  methodology  was  used  in  the 
recent  hot-rolled  steel  investigation 
from  the  People's  Republic  of  China. 
See  Factors  Valuation  Memo: 
Preliminan-  Determination  of  Sales  at 
Less  Than  Fair  \'alue:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
China,  dated  .April  23.  2001. 
Accordinglv.  we  adjusted  the  price 
using  the  WPI  from  IPS  Accordingly, 
we  adjusted  the  price  using  the 
appropriate  inflator  from  IPS.  See 
Initiation  Checklist  at  Attachment  I. 

Electricity  was  valued  using  Energy 
Prices  and  Taxes.  First  Quarter  2001 . 
published  by  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  International 
Energ\'  Agency.  Petitioners  valued 
natural  gas  using  a  surrogate  value  for 
industrial  gas  costs  in  Indonesia  from 
the  first  quarter  2000  Gulf  Indonesia 
Quarterly  Report  For  overhead.  SG&A 
expenses  and  profit,  the  petitioners 
applied  rates  derived  from  the  1997 
public  annual  reports  of  an  Indonesian 
producer  of  subject  merchandise.  PT 
Krakatau  Steel.  These  same  financial 
ratios  were  used  in  the  two  recent 
antidumping  investigations.  See  X'otice 
of  Preliminary-  Determination  of  Sales  ut 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Ukraine.  66  FR  22152  (Mav  3.  2001 1  and 


\otice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Wilue:  Certain  Small 
Diameter  Carbon  Alloy  Seamless 
Standard.  Line  and  Pressure  Pipe  from 
Homaniii.  bo  FR  .19125  (June  23,  2000). 

Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
surrogate  values  represent  information 
reasonahlv  available  to  the  petitioners 
and  are  acieptable  for  purposes  of 
initiating  this  investigation.  Therefore, 
based  upon  comparisons  of  EP  to  CV, 
we  calculated  an  estimated  dumping 
margin  for  Ukraine  of  101.92  percent. 

Venezuela 

Export  Price 

The  petitioners  based  FP  on  an 
affidavit  containing  an  offering  price  for 
produc  ts  manufacturt'd  by  CVC. 
Siderurgica  Dei  Orinoco  C.A.  (Sidor) 
during  April  through  June  of  2001.  The 
petitioners  selected  a  steel  wire  rod 
product  with  specifications  c;ommonl\ 
exported  to  the  United  States.  See 
Petition  Exhibit  3.  In  the  absence  of 
more  definitive  information,  petitioners 
refer  to  the  date  rjf  the  offer  as  the  date 
of  sale.  The  affidavit  with  the  sales  price 
offer  reflects  the  price  offered  to  an 
unaffiliated  customer.  The  petitioners 
deducted  international  freight  and 
insurance.  U.S.  import  duty  and  U.S. 
merchandise  and  processing  fees  to 
obtain  a  net  U.S.  price. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  steel  wire  rod 
comparable  to  the  products  exported  to 
the  United  States  which  serve  as  the 
basis  for  EP  The  petitioners  state  that 
the  home  market  price  quotation  was 
FOB  plant  and  they  only  made  an 
adjustment  for  home  market  credit 
expenses. 

■yhe  petitioners  have  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  steel  wire  rod  steel  in  the  home 
market  were  made  at  prices  below  the 
fully  absorbed  COP,  within  the  meaning 
of  section  773(b)  of  the  Act,  and 
requested  that  the  Department  conduct 
a  countrv-wide  sales-below-cost 
investigation. 

The  August  31,  2001,  petitions 
included  factors  to  adjust  labor  costs 
These  factors  were  based  on  the 
differences  in  labor  costs  between  the 
U.S.  and  the  countrv'  in  question, 
reflecting  data  that  are  recent  and 
contemporant'ous.  but  for  periods  prior 
(o  2000  (including  U  S  data  from  lA's 
website).  In  subsequent  filings, 
petitioners  calculated  revised  factors  in 


an  effort  to  account  for  inflation  through 
2000.  We  have  used  the  factors  from  the 
August  31,  2001  petitions  The  petitions 
also  included  factors  used  to  adjust 
natural  gas  and  electricity  costs.  These 
factors  were  based  on  differences  in 
costs  between  the  United  States  and  the 
country  in  question,  reflecting  recent, 
but  pre-2000.  annual  data.  In 
subsequent  filings,  petitioners 
calculated  revised  factors  through  use  of 
consumer  price  indexes  applied  to  the 
pre-2000  costs.  Because  these  indexes 
are  not  specific  to  the  factors  in 
question,  and  do  not  account  for  other 
relevant  variables  {e.g..  changes  in 
exchange  rates),  we  have  used  the 
factors  as  presented  in  the  August  31. 
2001  petitions. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM.  SG&A,  and 
packing  expenses.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
ini;urred  to  produce  steel  wire  rod  in  the 
United  States  and  in  Venezuela.  To 
calculate  SG&A  and  financial  expenses, 
petitioners  relied  upon  amounts 
reported  in  the  2000  consolidated 
income  statement  of  Siderurgica 
Venezolana.  a  Venezuelan  CASWR 
producer.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

The  estimated  dumping  margin  for 
Venezuela  based  on  a  comparison 
between  EP  and  home  market  price  is 
12.68  percent.  Based  upon  the 
comparison  of  EP  to  CV,  we  calculated 
estimated  dumping  margins  between 
19,37  percent  and  21.02  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  carbon  and  certain  alloy 
steel  wire  rod  from  Brazil,  Canada, 
Egypt.  Germany,  Indonesia,  Mexico. 
Moldova,  South  Africa.  Trinidad  and 
Tobago.  Ukraine,  and  Venezuela  are 
being,  or  are  likely  to  be.  sold  at  less 
than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 


Federal  Register/Vol.  66.  No.  191 /Tuesday.  October  2.  2001    NcjIicp 


50173 


imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  the  stagnation  of  U.S. 
producers'  sales  \olumes  and  profits, 
the  decline  of  their  capacity  utilization, 
the  increase  of  U.S.  inventories  and 
closures  of  U.S.  production  facilities. 
The  allegations  of  injur\-  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  (spp 
Initiation  Checklist.  Material  Injury 
section).  In  accordance  with  section 
771(7)(G)(ii)(III)  of  the  Act.  which 
provides  an  exception  to  the  mandatory 
cumulation  provision  for  imports  from 
any  country'  designated  as  a  beneficiary 
countr\-  under  the  Caribbean  Basin 
Economic  Recoven,-  Act.  we  have 
considered  the  petitioners'  allegation  of 
injury  with  respect  to  Trinidad  and 
Tobago  independent  of  the  allegations 
for  each  of  the  remaining  countries 
named  in  the  petition  and  found  that 
the  information  provided  satisfies  the 
requirements  [see  Initiation  Checklist. 
Material  Injury  section). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  carbon  and  certain  alloy 
steel  wire  rod,  and  the  petitioners' 
responses  to  our  supplemental 
questionnaires  clarify-ing  the  petitions, 
as  well  as  our  conversations  with  the 
foreign  market  researchers  who 
provided  information  concerning 
various  aspects  of  the  petition,  we  have 
found  that  they  meet  the  requirements 
of  section  732  of  the  Act.  See  Initiation 
Checklist.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  carbon 
and  certain  alloy  steel  wire  rod  from 
Brazil,  Canada.  Egypt.  Germany, 
Indonesia.  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago.  Ukraine, 
and  Venezuela  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  Unless  this  deadline  is 
postponed,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  versions  of  the  petition  have 
been  provided  to  the  representatives  of 
the  governments  of  Brazil.  Canada. 


Egypt,  Germany,  Indonesia.  Mexico, 
Moldova,  South  Africa.  Trinidad  and 
Tobago,  Ukraine,  and  X'pnozuela  Wp 
will  attempt  to  provide  a  copy  of  the 
public  version  of  tho  petition  to  each 
exporter  named  in  the  petition,  as 
appropriate. 

International  Trcidf^  Cnmmisf^inn 
S'ntitirotion 

We  have  notified  the  ITC  of  our 

initiati(ms.  a.s  required  hv  •iortinn  732(d) 
of  the  Act 

Preliminary  Di'tcrminations  bv  the  ITC 

The  ITC  will  determine,  no  later  than 
October  15.  2001.  whothcr  there  is  a 
reasonable  indication  that  imports  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil.  Canada.  Egypt.  German\ . 
Indonesia.  Mexico.  Moldova.  South 
Africa,  Trinidad  and  Tobago.  Ukraine, 
and  Venezuela  are  (  ausing  material 
injury,  or  threatening  to  cause  material 
injur)-,  to  a  I'.S,  industry-.  A  negative 
ITC  determination  for  any  i duntrv  will 
result  in  the  in\-estigation  being 
terminated  with  respect  to  that  country. 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  September  24.  2001. 
Fanar  Shirzad.  • 

.•\s.s(.s7i;/if  Srirrtar,  for  Import 
.\dministration 

|FR  Do(    01-24621  Kiied  10-1-01;  8:45  am] 
MLUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42S-825] 

stainless  Steel  Sheet  and  Strip  in  Coils 
From  Germany;  Final  Results  of 
Changed  Circumstances  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
changed  arcumstances  review,  and 
revocation,  in  part,  of  order  of  the 
antidumping  duty  order. 


SUMMARY:  On  August  17,  2001,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  and  preliminar>  result,*,  of  a 
changed  circumstances  review  and 
notice  of  intent  to  revoke  in  part  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  Cermany:  Initiation 
and  Preliminary  Results  of  Changed 


Circumstances  Antidumpmg  Dutv 
Administrative  Review.  66  FR  43183 
(August  17,  2001)  (Preliminary  Results]. 
This  notice  concerned  the  specialty 
stainless  steel  strip  product  known  as 
Semi  Vac  90,  described  in  the  "Scope  of 
Changed  Circumstances  Review  " 
section,  below.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results;  no  party 
submitted  comments  on  these 
preliminary  results.  We  are  hereby 
revoking  the  order  in  part  because 
domestic  producers  of  the  like  product 
have  expressed  no  interest  in 
continuation  of  the  order  with  respect  to 
this  partK  ul,ir  stainless  steel  product. 
EFFECTIVE  DATE:  Or-nhr-r  2    I'nOl 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M   lames.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0649. 
THE  APPLICABLE  STATUTE  AND 
REGULATIONS:  1   nl'-sv  nilicrvMse 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
Ianuar\'  1.  1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act),  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  as  codified  at  19 
f:FR  part  :^51  '2000' 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
antidumping  diit\  order  on  stainless 
steel  sheet  and  stri[   in  :  oils  from 
Germany  on  Iiil\  2"   \999.  See  Notice  of 
.^mended  Final  Ih  termination  of  Sales 
at  Less  Than  Fair  Value  and 
.Antidumping  Duty  Order.  64  FR  40557 
On  May  18  2001,'Sensormatic 
Electronics  Corporation  (Sensormatic) 
requested  that  the  Department 
determine  that  h  s|i<'(  ),,|t\  -;,jinless  steel 
strip  produf  t  known  as  SemiVac  90  is 
outside  the  scope  of  the  antidumping 
duty  order  on  stainless  steel  sheet  and 
strip  in  coils  from  Germany;  in  the 
alternative.  Sensormatic  requested  that 
the  Department  revoke  in  part  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
(Germany  on  the  basis  of  "changed 
circumstances.    See  Letter  from 
Sandler,  Travis  &  Rosenberg.  PA..  May 
18  2001    at  2  and  4  On  July  5.  2001. 
produt  ers  of  the  domestic  like  product 
[.Alleghen\  Ludlum  (Corporation. 
.^rmi  11  Inc.  ]ikL  Specialty  Steel.  Inc.. 
Washington  Steel  Division  of  Bethlehem 
Steel  Corporation.  United  Steelworkers 
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of  America,  AFL-CIO/CLC.  Butler 
Armco  Independent  Union,  and 
Zanesville  Armco  Independent 
Organization)  informed  the  Departrnf-nt 
that,  consistent  with  the  position  stated 
during  the  less-than-fair-value 
investigation,  they  have  no  objection  tn 
Sensormatic's  request.  See  Letter  from 
Collier  Shannon  Scott,  July  5,  2001 

As  noted,  our  August  17,  2001 
Preliminary-  Results  elicited  no 
comment  from  any  interested  party. 

Scope  of  Changed  Circumstances 
Review 

The  product  subject  to  this  changed 
circumstances  review  is  a  permanent 
magnet  iron-chromium-cobait  stainless 
steel  strip  containing,  by  weight,  13 
percent  chromium,  6  percent  cobalt.  71 
percent  iron.  6  percent  nickel  and  4 
percent  molvbdenum  The  product  is 
supplied  in  widths  up  to  1.27  cm  (12.7 
mm),  inclusive,  with  a  thickness 
between  45  and  75  micmns,  inclusivf 
This  product  exhibits  magnetic 
remanence  between  400  and  780  nWh 
and  coercivitv  of  between  60  and  100 
oersteds  This  product  is  currently 
supplied  under  the  trade  name 
■SemiV'dc  90  " 

Final  Results  of  Review,  and 
Revocation  in  Part  of  the  Antidumping 
Duty  Order 

Pursuant  to  sections  751id)ll  i  and 
782(h)(2)  of  the  Tariff  Act,  the 
Department  mav  revoke  an  antidumping 
or  countervailing  dutv  order,  in  whole 
or  in  part,  based  on  a  review  under 
section  751(b)  of  the  Tariff  Act  {i.e..  a 
changed  circumstances  review)  where   • 
the  Department  determines  that 
producers  accounting  for  substantially 
all  of  the  production  of  that  domestic 
like  product  have  expressed  a  lack  of 
interest  in  continuance  of  an  order 
Similarly,  section  :i51. 222(g)  of  thf 
Department's  regulations  provides  that 
the  Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  producers  accounting 
for  substantiallv  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist. 

The  affirmative  statement  by  the 
domestic  producers  expressing  no 
opposition  to  excluding  Semi  Vac  90 
from  the  scope  of  the  order  constitutes 
changed  circumstances  sufficient  to 
warrant  partial  revocation  of  this  order 
In  addition,  these  producers,  the 
original  petitioners  in  this  case,  account 


for  substantially  all  of  the  production  of 
the  domestic  like  product.  Therefore,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)(2)  of  the  Tariff  Act,  and  19 
CFR  351.216(d).  the  Department  is 
revoking  the  order  in  part  as  it  pertains 
to  the  permanent  magnet  iron- 
(  hromium-cobalt  stainless  steel  strip 
product  known  as  SemiVac  90 
described  above.  We  will  instruct  the 
U.S.  Customs  Service  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  all  unliquidated  entries  of 
this  specialtv  stainless  product  not 
subject  to  final  results  of  an 
administrative"  rev  lew,  as  of  the  date  of 
publication  of  these  final  results  of 
review  in  the  Federal  Register.  See  19 
CFR  351.222  We  will  also  direct  the 
(Customs  Servic:e  to  refund  any 
estimated  antidumping  duties  collected, 
and  to  pay  interest  on  such  refunds  in 
accordance  with  section  778  of  the 
Tariff  .Act.  Finally,  we  will  instruct  the 
Customs  Service  to  discontinue  the 
suspension  of  liquidation  and  the 
collection  of  cash  deposits  on  entries  of 
Semi  Vac:  90  effective  on  the  date  of 
publication  of  this  notice. 

This  changed  circumstances  review 
and  revocation  in  part,  and  this  notice, 
are  published  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Tariff  Act.  and  19  CFR  351.216  and 
351.222(g). 

Dated:  September  20,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IKROoi    01-34030  Filed  10-1-01 ;  8:4.5  ami 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No  PP-252] 

Application  for  Presidential  Permit; 
GenPower  New  York,  LLC. 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  GenPower  New  York.  L.L.C. 
(CenPower)  has  applied  for  a 
Presidential  permit  to  construct, 
operate,  maintain  and  connect  a  ± 
500,000-volt  (±  50()-kV)  Direct  Current 
(DC)  submarine  electric  transmission 
cable  across  the  U.S.  border  with 
Canada. 

DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  1,  2001. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27). 


Office  of  Fossil  Energy.  U.S.  Department 
of  Energy.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  (or  by  electronic  mail  to; 
EUen.RusseU@hq.doe.gov)  or  Michael  T. 
Skinker  (Program  Attornev)  202-586- 
6667. 

SUPPLEMENTARY  INFORMATKDN:  The 

construction,  operation,  maintenance 
and  connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485.  as 
amended  by  EO  12038. 

On  September  19.  2001.  GenPower 
filed  an  application  with  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  for  a  Presidential  permit. 
GenPower  proposes  to  install  a  high 
voltage  direct  current  (HVDC) 
submarine  cable  extending  from  a 
proposed  820-megawatt  combined 
cycle,  natural  gas  powerplant  located  in 
Goldboro.  Guysborough  County.  Nova 
Scotia,  Canada,  to  New  York  City.  New- 
York,  a  distance  of  approximately  800  to 
900  miles  (1.300  to  1.450  kilometers 
(km)).  GenPower's  proposed  terminus  in 
New'  York  City  is  the  Consolidated 
Edison  Company's  (ConEd)  West  49th 
Street  substation.  GenPower  proposer., 
based  on  technical  and  geological 
limitations,  to  bury  the  cable  to  a  depth 
of  approximately  3  feet  (1  meter). 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace.  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically.  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888, 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy,  DOE  intends 
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to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles 
Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§385.211  or  §385.214  of  the  FERCs 
rules  of  practice  and  procedures  (18 
CFR  385.211.  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  John  O'Learv. 
GenPower  New  York.  L.L.C..  1040  Cireat 
Plain  Avenue.  Needham,  MA  02494 

Before  a  Presidential  permit  mav  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliabilit\ 
of  the  U.S.  electric  power  supply 
system.  In  addition.  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e..  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  MEPA.  DOE  also  must 
obtain  the  concurrence  of  the  Secretary 
of  State  and  the  Secretary  of  Defense 
before  taking  final  action  on  a 
Presidential  permit  application. 

The  NEPA  compliance  process  is  a 
cooperative,  non-adversarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NfEPA  process.  Notice  of  upcoming 
NEPA  activities  and  information  on  how 
the  public  can  participate  in  those 
activities  will  appear  in  the  Federal 
Register. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  in  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://i\^'w.fe.Hoe  gov 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Electricity  Regulation"  and 
then  "Pending  Proceedings"  from  the 
options  menu. 


Issued  in  Wrtshington.  DC.  on  September 
2fi  2001 

.Anthony  ).  Como. 

Drpntv  Diri'ctur.  Etfctrii  Power  Regulation, 
Officf  oj  Coal  &■  Power  Import/Export,  Office 
of  Coal  6-  Power  Systems.  Office  of  Fossil 

Enprgy. 

IKR  Doc  01-24606  Filed  10-1-01;  8:45  am] 

BILLING  CODE  645<M)i-P 


DEPARTMENT  OF  ENERGY 

Public  Scoping  Meeting  for  ttie 
Programmatic  Environmental  Impact 
Statement  on  the  Disposition  of  Scrap 
Metals 

agency:  Department  of  Energy. 
ACTION:  Notice  of  change  of  location  of 
meeting. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  a  change  of  location 
from  New  York  City.  NY  to 
Philadelphia.  PA  for  a  public  scoping 
meeting  on  the  programmatic 
environmental  impact  statement  (PEIS) 
that  DOE  is  preparing  on  the  polu  v 
alternatives  for  the  disposition  of  DOE 
scrap  metals  that  may  have  residual 
surface  radioactivity. 
DATES:  On  October  18.  2001.  DOF.  will 
conduct  a  public  scoping  me(>tini:  iii 
Philadelphia.  P.^.  All  meeting  (idles, 
times,  and  locations  annfiuni  e(l  in  the 
September  ft.  2001.  Federal  Register  (fi6 
FR  4B613)  remain  the  same  except  that 
DOE  will  not  conduct  a  public  scoping 
meeting  in  New  York.  NY.  The  scoping 
period  ends  November  9,  2001 ,  DOE 
invites  Federal  agencies.  Native 
American  tribes,  state  and  loc  al 
governments,  and  members  oi  thc> 
general  public:  to  comment  on  the  scope 
of  this  PEIS.  DOE  will  consider  all 
comments  received  by  the  close  of  the 
scoping  period  and  will  consider 
comments  received  after  that  date  to  the 
e.xtent  practicable.  The  Philadelphia.  P.\ 
public  scoping  meeting  will  be  at  the 
following  location; 
Meeting:  Philadelphia  Coiiventmn 

Center.  1101  Arch  Street, 

Philadelphia.  PA  19107;  October  18. 

2001,  2-5  p.m  .  8-10  p.m. 
ADDRESSES:  Comments  on  the  scope  of 
the  PEIS  may  be  mailed  to  the  address 
below  or  sent  by  facsimile  or  electronic 
mail.  Written  c;omments  ma\  be  mailed 
to  the  following  address  Kenneth  G. 
Picha.  Ir..  Office  of  Technical  Program 
Integration,  EM-22.  ATTN:  Metals 
Disposition  PEIS.  Office  of 
Environmental  Management,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  S\V 
Washington.  DC:  20585-011.-!. 
Telephone;  (301)-903-7199. 


( )th<Twise,  send  comments  via 
facsimile  to  Metals  Disposition  PEIS  at 
301-903-9770  or  send  electronic  mail  to 
Metals. Disposition .  PEIS@em .  doe.gov  or 
the  Web  site  nt  minv  rm  rjnr  cnv'smpeis. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  further  information  about  this 
PEIS,  the  public  scoping  meetings,  or  to 
be  placed  on  the  PEIS  distribution  list. 
usf  anv  nf  the  methods  listed  under 
ADDRESSES  above  For  background 
documents  in  hard  copy  related  to  this 
PEIS  contact  the  DOE  Center  for 
Environmental  Management 
Information  at  800-736-3282.  For 
genera!  information  concerning  the  DOE 
NdtKnial  Environmental  Policy  Act 
(NEPA)  process,  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington.  DC.  20585-0119, 
Telephone:  202-586-4600,  Voice  Mail: 
800-472-2756,  Facsimile:  202-586- 
7031. 

Additional  NEPA  information  is  also 
available  on  the  DOE  website:  http// 
ti";  eh  d'T  eow'nfp.T 
SUPPLEMENTARY  INFORMATION:  DOE 
generates  surplus  and  scrap  material 
during  the  normal  course  of  activities, 
and  attempts  to  recycle  as  much  as 
possible  consistent  with  common 
industrial  practice.  DOE  is  also  guided 
by  several  Executive  Orders  that  provide 
direction  to  Federal  Agencies  on 
recycling  practices  to  avoid  unnecessary 
energy  consumption  and  use  of  raw 
materials  for  the  development  of  new 
products.  Some  of  this  material  consists 
of  scrap  metal  that  may  contain  residual 
surface  radioactivity. 

On  iulv  12.  2001,  DOE  issued  a  Notice 
of  Intent  (66  FR  36562)  to  prepare  a 
PEIS  on  the  DOE  policy  alternatives  for 
the  disposition  of  scrap  metals  that  mav 
contain  residual  surface  radioactivity. 
On  September  6,  2001,  DOE  issued  a 
Notice  in  the  Federal  Register  (66  FR 
46613)  extending  the  public:  scoping 
period  and  announcing  additional 
public  scoping  meetings  for  the  PEIS, 
inc  lading  a  meeting  in  New  York  City, 
The  Department  now  believes,  however, 
that  given  the  recent  terrorist  attack  in 
lower  Manhattan,  this  subject  is 
inappripriate  for  a  public  meeting  in 
Micitiiwii  Manhattan  at  this  time  DOE  is 
instead  scheduling  a  meeting  in 
Philadel|)hia,  PA,  as  discussed  above 
under  DATES  The  remaining  public 
scoping  meetings  announced  in  the 
September  H.  Ncitice  are  as  follows: 
Meeting:  Ken  Edwards  Community 

Center, 1527  Fourth  Street,  Santa 

Monica.  CA  90401.  October  8.  2001. 

8-10  p.m. 
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Meeting:  Simi  Valley  City  Hall.  2929 
Tapo  Canyon  Road.  Simi  Valley,  CA 
93063:  October  9,  2001.  8-10  p.m. 
Meeting:  Zuhrah  Shrine  Center.  2540 
Park  Avenue.  Minneapolis,  MN 
55404:  October  16,  2001.  2-5  p.m.  8- 
10  p.m. 

At  the  scoping  meetings,  the  public, 
will  have  the  opportunity  to  ask 
questions  and  to  comment  orallv  or  in 
writing  on  the  scope  of  the  PELS, 
including  the  alternatives  and  issues 
that  DOE  should  consider  Also,  at  these 
meetings,  DOE  plans  to  provide 
background  information  on  the 
proposed  scope  of  the  PEIS.  issues  and 
impacts  proposed  to  be  evaluated,  and 
the  PEIS  preparation  schedule. 

DOE  has  conducted  public  scoping 
meetings  on  the  PEIS  in  the  following 
locations;  North  Augusta.  SC:  Oak 
Ridge,  TN:  Oakland.  CA.  Richland,  \VA: 
Cincinnati.  OH:  and.  Washington.  D(" 
The  public  scoping  period  originallv 
was  to  continue  until  September  10. 

2001.  However,  in  response  to  public 
comments  and  to  ensure  that  the  public 
has  ample  opportunity  to  provide 
comments,  DOE  extended  the  public 
scoping  period  by  60  days  and 
scheduled  additional  meetings  as 
specified  above.  The  schedule  for 
completion  of  the  Draft  PEIS  is  March. 

2002.  and  for  the  Final  PEIS  is  August. 
2002.  Further  information  on  this  PEIS 
is  contained  in  the  July  12.  2001 .  Notice 
of  Intent. 
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Website  at  http://p-center.doe.gov.  The 
deadline  for  receipt  of  applications  will 
be  on  November  29.  2001.  Applications 
ATP  to  be  submitted  via  the  UPS  Website. 
Directions  on  hnw  to  apply  and  submit 
applications  are  detailed  under  the 
solicitation  nn  the  Website. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Stallman,  Contract  Specialist 
at  'itallmkinhid  doe. gov. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation  will  be  issued  in  accordance 
with  10  C:FR  600. B(b).  eligibility  for 
awards  under  this  program  will  be 
restricted  to  I'.S,  colleges  and 
universities  having  a  duly  licensed, 
operating  nuclear  research  or  training 
reactor  because  the  purpose  of  the 
I'niversitv  Reactor  Instrumentation 
(I'Rl)  program  is  to  upgrade  and 
improve  the  Li.S.  university  nuclear 
research  and  training  reactors  and  to 
contribute  to  strengthening  the 
academic  communitv's  nuclear 
engineering  infrastructure. 

The  statutorv  authority  for  this 
program  is  Public  I^w  95-91. 

Issued  in  Idaho  Falls  on  September  25, 
2001 

Michael  L.  Adams, 
Acting  Director,  Procurement  Services 

Division. 

\VR  Dnr..  01-24608  Filed  10-1-01;  8:45  am] 

BILUNG  CODE  S450-01-F 


Issued  in  Washington   D  C;  .  on  Septembpr 
26.  2001 
Steven  V.  Gary, 

Acting  Assistant  Secretary.  Office  of 

Environment.  Safpty  and  Health. 

iFR  Doc  01-24607  Filed  10-1-01;  8:45  ami 

BNJJNG  CODE  MSO-01-^ 

DEPARTMENT  OF  ENERGY 
[Solicitstion  NumtMf  DE-PS07-02iD14238] 

Idaho  Operations  Office;  University 
Reactor  Instrumentation  (URI)  Program 

AGENCY:  Idaho  Operations  Office.  DOE. 
ACnON:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistance. 

summary:  The  US  Department  of 
Energy.  Idaho  Operations  Office,  is 
soliciting  applications  for  special 
research  grant  awards  that  will  upgrade 
and  improve  U.S.  nuclear  research  and 
training  reactors.  It  is  anticipated  that 
on  September  27,  2001,  a  full  text  for 
Solicitation  Number  DE-PS07- 
02ID14238  for  the  2002  URI  Program 
will  be  made  available  at  the  Industry- 
Interactive  Procurement  Svstem  (UPS) 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management:  Site  Recommendation 
Consideration  Process;  Las  Vegas 
Science  Center  To  Serve  as  Extended 
Hearing  Facility 

agency:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy 

ACTION:  Notice  of  an  extended  hearing 

facilitv  to  receive  official  comments. 


SUMMARY:  The  Department  of  Energy 
(the  Department)  announces  that  its  Las 
Vegas  Science  Center  will  be  used  to 
receive  public:  comments  on  the 
possible  recommendation  of  the  Yucca 
Mountain  Site  in  Nevada  for 
development  as  a  spent  nuclear  fuel  and 
high-level  radioactive  waste  geologic 
repository .  In  addition,  the  Science 
Centers  in  Pahrump.  Nevada,  and 
Beattv.  Nevada,  will  have  forms 
available  for  written  comments. 
DATES:  Starting  on  September  26,  2001, 
and  continuing  through  October  15, 
2001.  the  Las  Vegas  Science  Center  will 
be  open  from  10  a.m.  to  6  p.m.  Tuesday 
through  Friday,  and  on  Saturdays,  from 
10  am  to  4  p.m. 


ADDRESSES:  Locations  for  the  three 
Science  Centers  in  Nevada  are:  Las 
Vegas — 4101-B  Meadows  Lane: 
Pahrump— 1141  South  Highway  160: 
Beatty— 100  North  E  Avenue. 

Written  comments  may  also  be 
addressed  to  Carol  Hanlon.  U.S. 
Department  of  Energv,  Yucca  Mountain 
Site  Characterization  Office  (M/S  #205). 
P.O.  Box  30307,  North  Las  Vegas. 
Nevada,  89036-0307. 
FOR  FURTHER  INFORMATION  CONTACT:  US. 
Department  of  Energy,  Office  of  Civilian 
Radioactive  Waste  Management,  Yucca 
Mountain  Site  Characterization  Office, 
(M/S  #025),  P.O.  Box  30307,  North  Las 
Vegas,  Nevada  89036-0307.  1-800-967- 
3477. 

SUPPLEMENTARY  INFORMATION:  In  the 
August  21.  2001,  Federal  Register 
Notice  (66  FR  43850-43851),  the 
Department  announced  the  scheduling 
of  public  hearings  in  Las  Vegas.  Nevada 
on  September  5,  2001,  in  Amargosa 
Valley,  Nevada  on  September  12,  2001. 
and  in  Pahrump,  Nevada  on  September 
13,  2001.  The  Department  decided  to 
postpone  the  latter  two  hearings  in  light 
of  the  recent  terrorist  attacks  on  the 
United  States.  In  a  notice  published  on 
September  27,  2001  (66  FR  49372- 
49373),  the  latter  two  hearings  were 
rescheduled  to  October  10  and  October 
12,  2001,  in  Amargosa  Valley,  Nevada 
and  Pahrump.  Nevada,  respectively. 

For  those  members  of  the  public  who 
do  not  participate  in  these  public 
hearings,  the  Department  is  providing 
them  with  an  opportunity  to  submit 
comments  at  the  Las  Vegas  Science 
Center,  prior  to  the  end  of  the  comment 
period,  on  the  possible  recommendation 
of  the  Yucca  Mountain  Site  for 
development  as  a  spent  nuclear  fuel  and 
high-level  radioactive  waste  repository. 
A  Department  official  and  court  reporter 
will  be  available  to  provide  project 
information  and  receive  public 
testimony  from  anyone  wishing  to 
provide  official  comments.  All 
comments  will  be  considered  as  part  of 
the  official  public  record.  Written 
testimony  may  also  be  submitted  as  part 
of  the  official  record.  Posters  and 
relevant  information  materials  on  the 
Yucca  Mountain  project  will  also  be 
available  at  the  Science  Center. 

Citizens  are  encouraged  to  reserve 
time  slots  to  offer  testimony  by  calling 
1-800-967-3477.  Oral  testimony  will  be 
limited  to  10  minutes  in  order  to 
provide  proper  consideration  to  all 
individuals  wishing  to  testify.  Citizens 
are  encouraged  to  arrive  no  later  than  1 5 
minutes  prior  to  their  scheduled 
testimony  time;  citizens  arriving  after 
their  timeslot  has  passed  will  be 
accommodated  to  the  extent  possible. 
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Walk-in  testimony  will  be  accepted  as 
the  schedule  permits,  with  priority 
given  to  those  who  have  reser\'ed  time 
in  advance.  Individuals  who  visit  the 
Las  Vegas  Science  Center  to  provide 
testimony  will  do  so  in  the  FOIA 
(Freedom  of  Information  Act)  Reading 
Room. 

In  addition,  citizens  can  visit  DOE 
Science  Centers  located  in  Pahrump, 
Nevada,  and  Beatty,  Nevada,  to  submit 
written  comraents  until  the  close  of  the 
comment  period.  Comments  can  also  be 
submitted  via  e-mail  through  the  web 
site  at  www.ymp.gov. 

Additional  information  on  the 
comment  process  at  the  Science  Centers 
and  on  the  Civilian  Radioactive  Waste 
Management  program  may  be  obtained 
at  the  Yucca  Mountain  web  site  at 
v\-ww.\mp.gov  or  bv  calling  1-800-967- 
3477.' 

Issued  in  Washington.  UL  on  September 
26.  2001. 

Lake  H.  Barrett, 

.■\t  ting  Dirf<  lor. 

(KR  Dot:.  01-2462fi  Kiled  Hi-HJl:  H,4.=)  am] 

BtLLING  CODE  64S(K-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  Program; 
Federal  Purchasing  of  Energy-Efficient 
Standby  Power  Devices 

AGENCY:  Office  of  Energ>'  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Department  of  Energy 
(DOE  or  Department)  will  hold  a  public 
meeting  to  discuss  plans  for 
implementing  Executive  Order  13221. 
which  directs  government  agencies  to 
purchase  devices  with  minimal  standbv 
power — at  or  below  one  watt  where 
available.  The  Department  is  interested 
in  receiving  comments  on  which 
products  using  standby  power  are 
purchased  in  significant  numbers  for 
use  in  federal  facilities,  which  of  these 
have  models  available  with  low  standbv 
power  levels  at  or  near  1  watt,  and 
comments  on  the  Department's 
proposed  approach  for  identification  of 
low-standby  power  products. 
DATES:  The  public  meeting  will  be  held 
on  Wednesday.  October  24,  2001.  from 
9  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Crvstal  City  Hilton,  2399  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22201.  Written  comments  are  welcome, 
either  before  or  after  the  public  meeting. 


but  no  later  than  October  26.  2001 
Please  submit  wTitten  comments  to  Ms 
Alison  Thomas,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Federal  Enprg\ 
.Management  Program,  EE-90.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585-0121. 
Telephone:  (202)  586-2099;  Telefax 
(202)  586-3000.  Please  label  comments 
both  on  the  envelope  and  on  the 
documents  and  submit  them  fnr  DOE 
receipt  by  October  26.  2001   Pleasf 
submit  one  signed  copy  and  a  computt-r 
diskette  (WordPerfect  or  Microsoft 
Word).  The  Department  will  also  accept 
electronically-mailed  comments,  e- 
mailed  to  alison.thoinas'iief'.doe.gov. 

Additional  information  on  standbv 
power,  federal  purc:hasing.  and 
Executive  Order  13221  can  be  found  on 
the  DOE  website  at:  http  / 
w\s-\s\fren  doe.gov/femp/proiuremant. 
Copies  of  the  agenda,  a  list  of  attendees, 
the  public  comments  received,  and  this 
notice  may  be  read  at  the  Freedom  of 
Information  Reading  Room.  U.S. 
Department  of  Energy.  Forresfal 
Building,  Room  lE-190.  1000 
Independence  Avenue,  SW  , 
Washington.  DC  20585.  (202)  58b-.3142. 
between  the  hours  of  9  am  and  4  p.m., 
Monday  through  Fridav.  except  Federal 
holidays, 

FOR  FURTHER  INFORMATION.  CONTACT:  Ms, 
Alison  Thomas.  Program  Manager.  US 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy.  EE- 
90.  1000  Independence  Avenue,  SW.. 
Washington,  DC  20585-0121.  (202)  586- 
2099.  email  alison  thomas&pc  dof  gnv. 
SUPPLEMENTARY  INFORMATION:  On  luh 
31,  2001,  President  Bush  signed 
Executive  Order  13221,  directing 
government  agencies  to  purchase 
devices  with  minimal  standby  power — 
at  or  below  one  watt  where  available  He 
further  ordered  the  Department  of 
Energy  (DOE),  in  consultation  with  the 
General  Ser\ices  Administration  (CS.^) 
the  Defense  Logistics  Agency  (DL^!  and 
others,  to  develop  a  list  of  products  tiidt 
comply  with  this  requirement   If  no 
devices  with  standby  at  or  below  1  W 
are  available  within  a  product  c:ategorv, 
DOE  is  to  recommend  a  standby  power 
level  that  is  cost-effective 

The  DOE  Federal  Energy  Management 
Program  (FEMP)  will  hold  an  informal 
public  meeting  to  present  its  proposed 
approach  to  implementing  this  (Irder 
and  to  solicit  yiews  from  the  public  and 
from  federal  agencies  themselves  on 
practical  and  effective  implementation 
steps. 

The  workshop  will  cover  initial  ideas 
on  the  range  of  low-power  standbv 
products  to  be  included,  how  to  test  and 


cfTlif>  standby  power  levels,  how  to 
create  a  public-domain  database  on  such 
products  based  on  voluntar\'  data 
submitted  by  federal  suppliers  and 
manufacturers,  and  procedures  for 
periodic  updating  of  the  database  and 
the  categories  of  products. 

Background  information  on  standbv 
power,  the  Executive  Order,  and  FEMP's 
ideas  on  implementation  will  be 
presented  in  the  morning.  Topics  will 
include  the  relation  of  this  new  effort  to 
FEMP's  other  activities  in  support  of 

•  nnrgy -efficient  federal  purchasing  and 
to  the  Energy  Star^"^  labeling  program. 

After  a  lunch  break,  the  meeting  will 
be  open  to  brief  presentations  (up  to  5 
minutes  each)  and  discussion  of 
comments  from  the  public,  including 
federal  agencies.  FEMP  is  interested  in 
receiving  feedback  from  vendors, 
manufacturers,  and  other  interested 
parties. 

The  workshop  agenda  includes: 

•  \\  hy  are  we  here? — the  Executive 
Order  13221,  workshop  objectives, 
FEMP's  approach 

•  Background  on  standby  power  with 
questions 

•  Technical  issues  with  questions 

•  Implementinc  thr  Executive  Order 

•  Proposed  appriMLh  for  identifying 
products  and  schedule  with  questions 

•  ()p<'ii  f(ir  pu[) Ik;  comments 

Th»  Mit'.'iini,;  \m11  be  conducted  in  an 
informal,  cuniurence  style.  There  shall 
be  no  disc:ussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  the  U.S.  antitrust  laws. 
After  the  meeting  and  expiration  of  the 
period  for  submitting  written 
statcnifnis  the  Department  will  begin 
consideration  of  the  comments  received 

if  you  would  like  to  participate  in  the 
meeting,  receive  meeting  materials,  or 
be  added  to  the  DOE  mailing  list  to 
receive  future  notices  and  information 

r'C'^niint:  t}i«'  energy  conservation 
program  f^  r      ii-umer  products  and 
i()mmt'r(  .,i;  .md  industrial  equipment, 
fill  ast'  (  ontact  Ms.  Alison  Thomas  at 
l202j  586-2099  or 
alison  th omas%ee.doe.gov. 

Issued  in  Washington,  DC,  on  September 

2h    2i)[]] 

David  K.  Oarman, 

Assistant  Serrefory  for  Energy  Efficiency  and 
Renewable  Energy. 

IFR  I>>r    01-2460.';  Filed  10-1-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

I 

[Docket  No.  IC01-02A-000.  FERC  Form  2- 
A] 

Proposed  Information  Collection  and 
Request  for  Comments 

September  26.  2001. 

AGENCY:  Federal  Energy  Regulatory 

f.ommi'^sion. 

ACTION:  Notice  of  proposed  information 

cf/llei  tinn  and  request  for  comments. 


SUMMARY:  In  romplidncf  with  the 
requircniPnts  of  Section  J506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
'Pub,  L.  Nn,  104-13).  the  Federal  Energv" 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  .ispects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  within  60  days  of 
the  publicatifin  of  this  notice. 
ADDRESSES:  C  opies  of  the  proposed 

collection  of  information  can  be 
obtained  from  and  written  comments 
mav  b<>  submitted  to  the  Federal  Energy 


Regulatorv'  Commission.  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1.  888  First  Street  .NE.. 
Washinutnii,  nr  :^()42B 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415.  by  fax  at 
(202)208-2425,  and  by  e-mail  at 
inike.miller@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
inforni.ttmu  i  ullci  ted  under  the 
requirements  of  FERC  Form  2-A 
"Annual  Report  of  Nonmajor  Natural 
Gas  Companies"  (OMB  No.  1902-0030) 
is  used  by  the  Commission  to 
implement  the  statutorv  provisions  of 
the  Natural  Gas  Act  (NGA)  15  U.S.C. 
717.  The  FERC  Form  2-A  is  a  financial 
and  operating  report  for  nonmajor 
natural  gas  pipeline  owmers.  A 
"nonmajor"  pipeline  owner  is  one  that 
has  combined  gas  sales  for  resale  and 
has  gas  transported  oi  stored  for  a  fee 
that  exceeds  200,000  Dth  but  which  is 
less  than  50  million  Dth,  in  each  of  the 
three  previous  calendar  years.  Under  the 
Form  2-A,  the  Commission  investigates, 
collects  and  records  data,  and  prescribes 
rules  and  regulations  concerning 
accounts,  records  and  m.emoranda  as 
necessary  to  administer  the  NGA.  The 


Commission  is  empowered  to  prescribe 
a  system  of  accounts  for  jurisdictional 
gas  pipelines  and  after  notice  and 
opportunity  for  hearing,  mav  determine 
the  accounts  in  which  particular  outlays 
and  receipts  will  be  entered,  charged  or 
credited. 

FERC  staff  uses  the  data  in  the 
ctmtinuous  review  of  the  financial 
condition  of  jurisdictional  companies, 
in  various  rate  proceedings  and  in  the 
Commission's  audit  program,  FERC 
Form  2-A  data  are  also  used  to  compute 
annual  charges  which  are  assessed 
against  each  jurisdictional  natural  gas 
pipeline  and  w  hich  are  necessary-  to 
recover  the  Commission's  annual  costs. 

The  annual  financial  information  filed 
with  the  Commission  is  a  mandatory- 
requirement  submitted  in  a  prescribed 
format  which  is  filed  electronically  and 
on  paper.  The  Commission  implements 
these  filing  requirements  in  18  CFR 
Parts  158.  201.  260.2  and  385.2011. 

Action:The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  information  collection. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Numt)er  of  respondents  Annually 
<1) 


53 


Number  of  responses  per  re- 
spondent 

(2) 


Average  burden  tiours  per  re- 
sponse 

(3) 


Total  annual  burden  fiours 

(1^(2)/(3) 


30 


1.590 


Estimated  cost  burden  to  respondents: 
1,590  hours;  2.080  hours  per  vear  x 
Si  17,041  per  vear  =  ,S89.469.  The  cost 
per  respondent  is  equal  to  SI. 688 

The  reporting  burden  includes  the 
total  time,  effort,  or  finiuicial  resources 
expended  to  generatt'.  maintain,  retain, 
disclose,  or  provide  the  information 
including:  (1)  Reviewing  instructions: 
(2)  developing,  acquiring,  installing.  <ind 
utilizing  technology  and  systems  for  the 
purposes  of  (.oUecting.  validating. 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
{^)  adjusting  the  existing  ways  to 
comply  with  anv  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information, 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information 

The  cost  estimate  for  respondents  is 
based  upon  salaries  for  professional  and 
clerical  support,  as  well  as  direct  and 
indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 


administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

('omments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission. 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected,  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond. 

Linwood  \.  Watson,  jr.. 

Acting  Secretary- 

[PR  Doc.  01-24546  Filed  10-1-01.  8  45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Permit  Non- 
Project  Use  of  Project  Lands  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

.September  2f>.  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2146-093. 

c.  Date  Filed:  September  13,  2001, 

d.  Licensee:  Alabama  Power 
Company. 

e.  Name  of  Project:  Coosa  River 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Coosa  River,  in  Calhoun,  St.  Clair, 
and  Etowah  Counties,  Alabama.  This 
project  does  not  occupy  any  federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 
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h.  Licensee  Contact:  Mr.  Keith  Bryant. 
Alabama  Power  Company.  PO  Box  2641. 
Birmingham.  Alabama  35291.  (205) 
257-1403. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Naugle.  Steven. naugle@ferc. fed. us.  or 
(202) 219-2805. 

j.  Deadline  for  filing  comments  and  or 
motions:  (October  27.  2001). 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P.  Boergers.  Secretary.  Federal  Energv 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronicallv  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://ww'\v.ferc.fed.us/rfi/doorbell.htm 
Please  reference  the  following  number. 
P-2146-093.  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  The 
licensee  proposes  to  permit  those 
elements  of  a  planned  residential 
development  proposed  by  Pinnacle 
Communities  LLC  that  would  be  located 
within  the  project  boundary .  The 
proposed  development  is  located  on  Lav 
Reser\'oir,  approximately  three  miles 
from  the  City  of  Childersburg  in 
Talladega  County.  Alabama  The 
elements  of  the  development  that  would 
occupy  project  lands  include:  A  nine- 
hole,  par-three,  golf  course;  walking 
trails;  a  waterfront  park  with  picnic 
shelters,  a  gazebo,  and  a  swimming 
pool;  tennis  courts;  an  activities  field;  a 
community  garden:  boat  docks  to 
accommodate  up  to  84  watercraft;  a 
shoreline  swimming  area;  a  boat  ramp; 
a  boat  storage  area;  and  an  access  road 
with  adjacent  parking  areas. 

The  proposed  development,  known  as 
RiverWalk.  would  occupy  a  total  of  239 
acres  and  has  about  2.700  feet  of  water 
frontage.  Approximately  68  acres  of  the 
development  are  project  lands  (below 
contour  elevation  407  mean  sea  level) 
for  which  the  licensee  holds  a  flood 
easement.  The  development,  which 
would  be  completed  in  four  phases, 
would  ultimately  consist  of  336 
residential  lots.  Approximately  90  of  the 
lots  are  partly  within  the  project 
boundary.  Phase  I,  consisting  of  79  lots, 
has  already  been  completed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street.  Nrt!.,  Room  2A. 
Washington,  DC  20426,  or  by  calling 
202-208-1371.  The  application  may  be 
viewed  on-line  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 


also  available  for  mspectinn  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  (Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  (Comments.  Protests,  or  Motions  to 
Intervene — Anyone  ma\-  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  :i85  210.  385.211, 
385.214   In  determining  the  appropriate 
action  to  take,  the  (Commission  will 
consider  all  protestsor  other  comments 
filed,  hut  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  datp  for  the  particular 
application 

0.  Filing  and  Service  of  Responsive 
Document.s— Anv  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS". 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ■.    PROTEST'    OR 

MOTION  TO  INTERVENE   .  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  wKu  h  th" 
filing  refers,  A  c:opv  of  an\  niotiim  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appln  atntii 

p.  Agency  (Comments — Federal,  st.iti  . 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
.\  copy  of  the  application  ma\  be 
obtained  by  agencies  diret  tlv  Irom  the 
.Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments  One  copy  of  an 
agency's  comments  must  also  be  sent  tu 
the  Applicant's  representatives. 

I.inwood  A.  Watson,  |r,. 

.\i  tinji  Sf'cri'tnn 

(FK  Uo(    01-2-154'i  Filed  10-1-01;  8:45  am) 

BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-61 1-000) 

Dominion  Transmission  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  2f).  2001 

Take  notice  that  on  September  21, 
2001,  Dominion  Transmission  Inc 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  \'olume 


No.  1 .  the  following  tariff  sheets,  with 
an  effective  date  of  November  1 ,  2001 : 

tighth  Revised  Sheet  No.  31 
Eleventh  Revised  Sheet  No.  .32 
Fifth  Revised  Sheet  No.  33 
Fifth  Revised  Sheet  No.  34 
Seventh  Revised  Sheet  No.  35 
Third  Revised  Sheet  No  37 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  Article  VII. 
Section  G.  of  the  August  31,  1998. 
Stipulation  and  Agreement  in  Docket 
Nos.  RP97-406.  et  al.,  approved  by  the 
Commission  in  CNG  Transmission 
Corporation,  85  FERC  61.261  (1998). 
That  settlement  provides  for  the  phased 
conversion  of  firm  storage  services 
under  Rate  Schedule  GSS-Il.  to 
corresponding  services  under  Rate 
Schedule  GSS  and  Rate  Schedule  FT 
(FT-GSS).  Article  VII.  Section  G.  permits 
DTI  to  implement  base  rate  changes  to 
reflect  each  phase  of  the  conversion. 

DTI  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
served  upon  DTI's  customers  and 
interested  state  commissions. 

.^ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  Conunission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
185.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vMth  Section  154.210  of  the 
I  Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  acrtion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
An\  p'  rM)n  wishing  to  become  a  party 
must  hie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  Thi--  filing  may  also  be 
viewed  on  tii'  x^  'h  at  http:// 
mm  Ut,   .    .    :-:ig  the  "RIMS"  link. 
select    Ulk.Ki  •.«     and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
Mti"  undiT  \\\i'  "e-Filing"  link. 

I  in  wood  A    \\  dlsiin    |r 

Acting  i>ccrvtan. 

[PR  Doc  01-24551  Filed  10-1-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docltet  No.  RPOO-632-005] 

Dominion  Transmission  Inc. 
Compliance  Filing 


Notice  of 


Septemtjvr  ::fi.  2001 

Take  notice  that  on  September  2 1 . 
2001,  Dominion  Transmission  Inc. 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume' 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  November  1.  2001: 

.Seventh  Revised  Sheet  No.  31      ! 
Tenth  Revised  Sheet  No.  32 
Fifth  Revised  Sheet  No.  33 
Sixth  Re\ised  Sheet  No.  35 
First  Revised  Sheet  No.  606 
Set.ond  Revised  Sheet  Nu,  1000 
First  Revised  Sheet  No.  1112 
First  Revised  Sheet  No.  1U3 
First  Revised  Sheet  No.  1114       | 
First  Revised  Sheet  No.  1117 
Original  Sheet  .\m   ni7A 
First  Revised  Sheet  No.  1119 
First  Re\ise(i  Sheet  Nn    1120 
Se<  iind  Revised  Sheet  No.  U21 
Se(  rind  Revised  Sheet  No.  1122   . 
First  Revised  Sheet  No.  1123 
First  Revised  Sheet  No.  1124 
First  Revised  Sheet  No.  1125 
First  Revised  Sheet  No.  1126 
First  Revised  Sheet  No.  1171 
First  Revised  Sheet  No.  1175 
Second  Revised  Sheet  No.  1184 

DTI  states  that  the  purpose  uf  this 
filing  is  to  complv  with  tho  .S^'ttlcment 
that  DTI  filed  on  June  22.  2001.  in  the 
captioned  proceeding,  which  was 
approved  bv  the  Commission  s  letter 
order  issued  Septembtjr  1.1.  2001,  9h 
FERC  Tl  61.288  12001) 

DTI  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
served  upon  DTI's  customers  and 
interested  state  commissions  and  tn  the 
parties  to  the  proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator.-  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  t  onsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  nt 
httpJ /www-  ferc.gov  using  the  "RIMS' 
link,  select  '  Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  Sec,  18 
CFR  385.20l)l(a)(li(iii)  and  the 
instructions  on  the  (Commission's  web 
site  under  the  'e-Filing"  link. 

Linwood  .\.  Watson.  |r.. 

Acting  Secretary: 

(FR  Doc  01-24550  Filed  10-1-01;  8.45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  ER01 -3093-000] 

San  Diego  Gas  &  Electric  Company; 
Notice  of  Filing 

September  25.  2001. 

Take  notice  that  on  September  24, 
2001,  San  Diego  Cas  &  Electric 
Companv  (SDG«cE)  tendered  for  filing 
with  the  Federal  Energy  Regulatorv 
Commission  (Commission),  its  Service 
Agreements  numbers  9  and  10  to  its 
FERC  Electric  Tariff.  First  Revised 
Volume  No  6,  two  intorc  onnection 
agreements.  Both  agreements  relate  to 
the  interconnection  of  a  new  generation 
plant  to  be  owned  bv  CalPeak  Power — 
Border.  LLC  (CalPeak  Enterprise).  The 
plant,  with  a  capacity  of  49  M\V.  is 
being  constructed  on  an  expedited  basis 
to  meet  potential  shortfalls  in  the 
Western  states'  electric  supplies.  It  will 
be  located  near  the  Citv  of  Escondido  in 
San  Diego  County,  California,  and  is 
expected  to  begin  service  on  or  about 
September  24,  2001 

Service  Agreement  No.  9  is  an 
Expedited  Interconnection  Facilities 
Agreement  dated  September  21.  2001 
between  SDG&E  and  CalPeak  Enterprise, 
under  which  SDCStE  will  construct, 
operate  and  maintain  the  proposed 
interconnection  facilities.  Service 
.Agreement  No    10.  the  Interconnection 
Agreement  between  SD(;«cE  and  CalPeak 
Enterprise  dated  September  21,  2001, 
establishes  interctmnection  and 
operating  responsibilities  and  associated 
communications  procedures  between 
the  parties.  SDCl&E  requests  an  effective 
date  of  September  21,  2001  for  both 
agreements 

SDG&E  states  that  copies  of  the 
imended  filing  have  been  served  on 
CalPeak  Enterprise  and  on  the  California 
Public  L^tilities  Commission. 

,-\n\  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 


of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  15. 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr. 

Acting  Secrctan 

IFR  Dor.  01-2454-1  Filed  10-1-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments  Motions  To 
Intervene,  and  Protests 

September  26.  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection; 

a.  Application  7ype:  Declaration  of 
Intention. 

b.  Docket  No:  DlOl-9-000. 

c.  Date  Filed:  September  10.  2001. 

d.  Applicant:  Charles  Oliver. 

e.  Name  of  Project:  Colbum  Creek, 
f  Location:  The  Colburn  Creek 

Hydroelectric  Project  is  located  within 
Bonner  County.  Idaho,  on  Colburn 
Creek,  (T,  58  N,.  R.  2  W,.  sees,  2,  3.  and 
11.  Boise  Meridian).  The  project  does 
not  occupy  Federal  or  Tribal  land. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act.  16  U.S.C. 
§§817(b). 

h.  Applicant  Contact:  Bret  Daugherty, 
P.O.  Box  558,  Daiby,  MT  59829. 
telephone  number  and  FAX  (406)  363- 
4628.  and  E-Mail 
bretdaugherty@aol.com, 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  at  (202)  219-2682.  or  E-mail 
address:  diane.murrav@ferc.fed.us. 
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j.  Deadline  for  filing  comments  and/ 
or  motions:  October  26,  2001 . 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers,  Secretary,  Federal  Energ\' 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington.  DC:  20426 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Please  include  the  docket  number 
{DlOl-9-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  project  consists  of:  (1)  A  small 
dam:  (2)  a  penstock,  approximately  1 
mile  long:  (3)  a  powerhouse  containing 
one  230  kW  generating  unit:  and  (2) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulaton' 
Commission,  the  Federal  Pow-er  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupv 
or  affect  public  lands  or  reser\'ations  of 
the  United  States:  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam:  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wTvw./e/r.gov  using  the  'RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding  Anv  protests  or 
motions  to  intervene  must  bo  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application 

0,  Filing  and  Ser\ire  nf  Re^ponsive 
Documents — .\n\  filings  must  bear  in 
all  capital  letters  the  title 

■COMMENTS", 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS'.    PROTEST'    OR 
■MOTION  TO  INTER\TNE'  .  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agenc\'  Comments — Feaeral,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  b\  agencies  directlv  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

Acting  Secretan 

IFR  Dn(    01-24.144  Fili'd  10-1-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  tt)e  Alternative 
Licensing  Process 

September  28.  2001 

a.  Type  of  Application:  Alternative 
Licensing  Process. 

b  Project  So  :  2100 

c.  Applicant:  Department  of  Water 
Resources  (DWR). 

d.  Name  of  Project:  Oroville 
Hydroelectric  Project  (also  known  as  the 
Feather  River  Project) 

e.  Location:  On  the  Feather  River,  in 
Butte  County,  California  The  project 
occupies  federal  lands  within  the 
Plumas  and  Lassen  National  Forests 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

g.  Applicant  Contact :  Rick  Ramirez. 
State  Water  Project  Analysis  Office  at 
(916) 653-6408. 

h.  FERC  Contact:  Jim  Fargo,  at  (202) 
219-2848  or  james.fargo@ferc  fed.us. 

j.  Deadline  for  filing  scopmg 
comments:  November  29.  2001 . 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 


r_:'  [-   Secretary,  Federal  Energy 
;Liici:ury  Commission,  888  First 


;<■ 

Street.  NE.,  Washington,  DC  20426. 
Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  Oroville  facilities  consist  of  the 
cxistint:  Oroville  Dam  and  Reservoir,  the 
Edward  Hyatt  Powerplant.  Thermalito 
Powerplant,  Thermalito  Diversion  Dam 
Powerplant,  Thermalito  Forebay  and 
Afterbay.  and  associated  recreational 
and  fish  and  wildlife  facilities.  The 
project  has  a  total  installed  capacity  of 
762.000  kilowatts. 

1.  Scoping  Profes!. 

IH\  H  !s  uMiig  the  Federal  Energy 
Regulatory'  Commission's  (Commission) 
alternative  licensing  process  (ALP). 
L'nder  the  ALP,  DWR  will  prepare  an 
Appluant  Prepared  Environmental 
Assessment  (APEA)  and  license 
application  for  the  Oroville 
Hydroelectric  Project. 

DWR  expects  to  file  with  the 
Commission  the  APE.^  and  the  license 
application  for  the  Oroville 
Hydroelectric  Project  by  January  2005. 

The  purpose  of  this  notice  is  to  inform 
you  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  ask  for  your 
scoping  comments. 

Scoping  Meetings 

DWR  and  the  Commission  staff  will 
hold  tw(i  .scoping  meetings,  one  in  the 
evening  and  one  in  the  afternoon,  to 
help  us  identif%  the  scope  of  issues  to 
be  addressed  in  the  APEA. 

All  interested  individuals. 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identif>'ing  the 
en\  ironmental  issues  that  should  be 
analyzed  in  the  .^PE.A  The  times  and 
locations  of  these  meetings  are  as 
follows: 


I 
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Evening  Meeting  I 

Monday.  October  29.  2001.  6  p.m.  to  9 
p.m..  State  Theater,  1498  Myers  Street 
Oroville.  California 

Afternoon  Meeting 

Tuesday.  October  30,  2001.  1  p  m.  to  4 
p.m..  Secretary  of  State  Building 
auditorium.  1500  11th  Street 
Sacramento,  California 

To  help  focus  discussion.s.  Scoping 
Document  1  was  mailed  in  .September 
2001,  outlining  the  subject  areas  to  be 
addressed  in  the  APEA  to  the  parties  on 
the  mailing  list.  Copies  of  the  SDl  also 
will  be  available  at  the  scoping 
meetings.  SDl  may  also  be  viewed  lui 
the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link— select  "Docket  #'  and 
follow  the  instructions  [call  202-2U8- 
2222  for  assistance). 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Objectives 

At  the  scoping  meetings,  the  DVVR 
and  staff  will:  (1)  Summarize  the 
environmental  issues  tentatively 
identified  for  analysis  in  the  APEA;  (2) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  APEA. 
including  viewpoints  in  opposition  to, 
or  in  support  of.  the  collaborative's 
preliminary  views.  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
APEA;  and  (5)  identifv  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analvsis. 

Procedures 

The  meetings  will  be  recorded  bv  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  DWR  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 

Linwood  A.  Watson.  Ir., 

At  tinu  Srcrftan 

iKR  IJ-)(    ()l-J4.i4H  KiUhI  10-  1-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  184-065  (California)] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meeting 

SeptHmber  26,  2001 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184). 
which  was  filed  on  February  22,  2000. 
The  El  Dorado  Project,  licensed  to  the  El 
Dorado  irrigation  District  (EID),  is 
located  on  the  South  Fork  American 
River,  in  El  Dorado.  Alpine,  and 
Amador  (bounties.  California.  The 
project  occupies  lands  of  the  Eldorado 
National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  have  agreed  to  ask  the 
Commission  for  time  to  work 
collaborativelv  with  a  facilitator  to 
resolve  certain  issues  relevant  to  this 
proceeding  The  purpose  of  this  meeting 
is  to  finalize  and  sign  the  request  to  the 
Commission  for  time  to  conduct 
collaborative  discussions  and  to  finalize 
the  protocols  hv  which  the  collaborative 
group  would  operate.  We  invite  the 
participation  of  all  interested 
govt'rnmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  this  meeting. 

The  meeting  will  be  held  on  Tuesday. 
October  9.  2001,  from  9am  until  4pm  in 
the  Marriott  Sacramento,  located  at 
11211  Point  East  Drive,  Rancho 
Cordova,  California. 

For  further  information,  please 
contact  Elizabeth  MoUov  at  (202)  208- 
1)771  or  lohn  Mudre  at  (202)  219-1208. 

I.inwnod  .\.  Watson.  Ir.. 

Ai  tin)^  Sf't  n.'/u A 

|FR  Doc.  01-24547  Filed  10-1-Ul.  8:4.'i  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7071^1 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Institutional 
Controls  Tracking  Systems  and  Costs 
Survey 

AGENCY:  Environmental  Protection 
Agencv  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Institutional  Controls  Tracking  Systems 
and  Costs  Survey  EPA  ICR  No.  2043.01. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  3,  2001. 
ADDRESSES:  Comments  submitted  by 
regular  U.S.  Postal  Service  mail  should 
be  sent  to:  Docket  Coordinator, 
Superfund  Docket  Office,  Mail  Code 
5201G,  U.S.  Environmental  Protection 
Agency.  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  N.VV., 
Washington,  DC  20460.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  vou  identifv  docket  control 
identifier  IC-SURVEY  in  the  subject 
line  on  the  first  page  of  your  comments. 
Comments  may  also  be  submitted 
electronically  or  in  person.  Please 
follow  the  detailed  instructions  for  these 
submission  methods.  Interested  persons 
mav  obtain  a  copy  of  the  ICR  without 
charge  from  Michael  E.  Bellot  at  the 
Office  of  Emergency  and  Remedial 
Response,  5/7  Accelerated  Response 
Section  (5202G),  1200  Pennsylvania 
Avenue,  N.W.,  Washington.  DC  20460, 
telephone  (703)  603-8905,  e-mail 
bellot.michael@epa.gov.  or  download 
off  the  Internet  at  hfrp;//ivu'H.  epa.gov/ 
icr/icr.htm  and  refer  to  EPA  ICR  No. 
2043.01. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Michael  E.  Bellot.  telephone  (703)  603- 
8905  or  e-mail  bellot.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State.  Tribal, 
or  local  government  agencies  or 
organizations  that  maintain  tracking 
systems,  databases,  or  other  information 
systems  that  as  their  primary  purpose  or 
incidentally  collect  and/or  track 
information  pertaining  to  the  selection, 
planning,  design,  implementation, 
oversight,  monitoring,  and/or 
enforcement  of  institutional  controls  at 
sites  or  facilities  under  their 
jurisdiction. 

Title:  Institutional  Controls  Tracking 
Systems  and  Costs  Survey  EPA  ICR  No. 
2043.01. 

Abstract:  The  Office  of  Emergency 
and  Remedial  Response  (OERR)  is 
currently  researching  the  development 
of  a  system  for  tracking  institutional 
controls  at  Superfund  sites.  Institutional 
controls  are  non-engineered  site 
measures  such  as  administrative  and/or 
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legal  controls  that  minimize  the 
potential  for  exposure  to  contamination 
by  limiting  land  or  resource  use  and/or 
protect  the  integrity  of  a  remedy. 
Institutional  controls  are  employed  at 
sites  where  remedies  are  not  yet  in 
place,  are  ongoing,  and/or  leave 
contaminant  residuals  on  site  that  do 
not  allow  for  unlimited  use  and 
unrestricted  exposure.  Proper 
implementation,  monitoring,  and 
enforcement  of  institutional  controls  at 
these  sites  is  critical  to  EPA's  core 
mission  of  protecting  human  health  and 
the  environment.  Although  many  of 
these  institutional  control  mechanisms 
are  necessary  parts  of  the  remedy,  thev 
are  often  implemented,  monitored,  and/ 
or  enforced  by  States,  Tribes  and/or 
local  governments. 

OERR  is  proposing  to  complete  a 
study  that  includes:  (1)  Conducting 
research  into  the  types  of  institutional 
controls  tracking  systems  that  are 
currently  in  use  and  evaluating  their 
relative  strengths  and  weaknesses.  (2) 
developing  a  focused  list  of  data 
collection  points  and  definitions;  (3) 
developing  and  piloting  a  process  for 
the  collection  of  data  to  be  used  to 
estimate  data  availability  and  the  cost 
and  time  required  for  data  acquisition; 

(4)  developing  a  data  entn,-  process;  and 

(5)  researching  the  feasibility  of  data 
sharing  and/or  linking  Federal,  State, 
Tribal  and/or  local  institutional  control 
tracking  into  a  web-based  system,  in  a 
second  phase  of  this  study.  OERR  is 
planning  to  develop  the  tracking  system, 
establish  data  linkages,  and  populate  the 
database.  It  is  anticipated  that 
information  on  institutional  controls 
eventually  will  be  available  to  a  variety 
of  interested  stakeholders  ovei*  the  EPA 
web  page. 

This  proposed  ICR  specifies 
information  necessary  to  determine 
what  types  of  institutional  controls 
tracking  systems  are  currently  in  use; 
their  purpose,  scope,  and  structure;  the 
kinds  of  data  they  track;  their  data  entry, 
quality  assurance,  administration,  and 
access  features:  data  querying 
capabilities;  compatibility  with  a  future 
EPA  system;  development,  population, 
and  operating  costs:  and  lessons  learned 
from  developing,  implementing,  and 
operating  these  systems. 

EPA  estimates  that  approximately  52 
States.  10  Tribes,  and  no  more  than  200 
local  agencies  (planning,  zoning,  and 
real  estate  recording  offices)  will  be 
surveyed. 

If  approved  by  OMB.  respondents  will 
have  60  days  from  receipt  of  the  survey 
to  submit  their  responses. 

In  addition  to  the  survey,  this 
proposed  ICR  includes  EPA  requests  for 
clarifications,  questions  and  updates  to 


the  survey,  and  agency  visits 
Clarifications  and  updates  will  onl>  bp 
necessar\  if  EPA  has  follow-up 
questions  regarding  responses  or  if  EP.\ 
requires  more  information  \n 
understand  a  tracking  system   I'p  Id  50 
agencies  may  be  required  to  submit 
more  detailed  descriptions.  EPA 
proposes  to  visit  up  to  20  agencies  to 
evaluate  institutional  controls  tracking 
systems. 

Responding  to  the  survey  is  entirely 
voluntary".  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number 
The  OMB  control  numbers  for  EF.A  >• 
regulations  are  listed  in  40  CFR  part  M 
and  48  CFR  Chapter  \5 

EPA  is  soliciting  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptums  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  nn  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronn 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses 

Burden  Statement  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  .^gencv 
This  includes  the  time  needed  to  revieu 
instructions;  collect,  validate,  and  verify 
information,  process  and  maintain 
information,  and  disclosing  and 
providing  information;  search  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information 

The  average  annual  burden  imposed 
by  the  survey  and  other  information 
collection  efforts  are  approximated 
using  the  following  assumptions: 

•  Approximately  half  the  agencies 
surveyed  will  not  have  an  institutional 
controls  tracking  system   It  is  assumed 
that  no  more  than  30  minutes  would  be 
required  for  these  respondents  Each 
respondent  will  respond  to  th(>  sur\e\ 
once.  If  the  response  rate  is  100  percenl 
the  estimated  burden  is  66  hours  (131 
respondents  x  0.5  hours). 


•  Apprnximateiv  hdif  thi-  remaining 
agencies  will  have  a  rudimentary 
tracking  system  or  registry  It  is  assumed 
that  six  hours  will  be  required  to 
research  and  complete  the  survey  and 
that  fnllnw-up  contact  will  take  no  more 
than  six  hours.  Each  respondent  will 
respond  to  the  survey  once.  If  the 
response  rate  is  100  percent,  the 
estimated  burden  is  792  hours  (66 
respondents  x  12  hours). 

•  No  more  than  approximately  65 
entities  will  have  full  systems.  It  is 
antu  ifiated  that  16  hours  will  be 
required  to  research  and  complete  the 
survey  and  eight  hours  to  follow  up. 
Each  respondent  will  respond  to  the 
survey  once.  If  the  response  rate  is  100 
percent,  the  estimated  burden  is  1.560 
hours  (65  respondents  x  24  hours). 

•  None  of  the  respondents  will  incur 
new  capital,  start-up,  operation. 
maintenance,  or  purchase  of  services 
costs  in  responding  to  the  survey  as  the 
ICR  seeks  information  only  about 
existing  activities  and  practices  and 
does  not  require  respondents  to 
undertake  new  information  collection  or 
tracking  tasks. 

•  The  estimated  average  annual  hour 
burden  is  10  hours. 

Dated:  September  24,  2001. 
Kidine  F  Davies, 

A(  ting  Director.  Office  of  Emergency  and 
Remedial  Response.  Office  of  Solid  Waste 
and  Emergenry  Response 
IFR  Dn<    01-24600  Filed  10-1-01;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7071-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Underground  Infection  Control  (UIC) 
Program  (OMB  Control  No  204CMX)42; 
EPA  No.  0370.18.  Expiring  September 
30,  2001 ) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 

the  follnwint:  Infurmation  Collection 
Request  (ICK    ti,<^  iKiri  forwarded  to  the 
Offu  e  nf  Manacement  and  Budget 
(OMB)  for  re\  lew  and  approval: 
I  nderground  Iniection  Control  (UIC) 
Pn.t;ram  'OMR  i  .  ntT-.l  No.  2040-0042: 
V.]'.\  KiR  .\(i  (M"ii  1"  .  expiring 
September  30.  2001   The  ICR  describes 
thi-  ii.iture  of  the  information  collection 
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and  its  expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  1.  2001. 
ADDRESSES:  Send  comments  referencing 
EPA  ICR  No,  0370.18  and  OMB  Control 
Number  2040-0042.  to  the  follovviny 
addresses:  .Susan  Auby.  US 
Environmental  Protection  Agency. 
Collection  Strategies  Divsion  (Mail  (A)de 
28221.  1200  Pennsylvania  Avenue.  N\V., 
Washington  DC  20460-0001.  and  to 
Office  of  Information  and  Regulatory- 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street.  N\V., 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact 
aubv.susan@epamail.gov,  or  download 
off  the  Internet  at  hftp/Z/wnvvv  epa.gov/ 
jcr  and  refer  to  EPA  ICR  No  0370.18. 
For  technical  questions  about  the  ICR 
contact  Robert  E.  Smith  at  202-260- 
5559  in  the  Office  of  Water. 
SUPPLEMENTARY  INFORMATION: 

Title:  Underground  Injection  C'ontn 
Program  (OMB  Control  No.  2040-004 
EPA  ICRNo,  0370  18.),  expiring 
September  30,  2001.  This  is  an 
extension  of  a  previously  approved 
collection. 

Abstract:  The  Underground  Injection 
Control  (UIC)  Program  under  the  Safe 
Drinking  Water  Act  established  a 
Federal  and  State  regulatory  system  to 
protect  underground  sources  of  drinking 
water  (USDWs)  from  contamination  by 
injected  fluids  Owners/ operators  of 
underground  injection  wells  must 
obtain  permits,  conduct  environmental 
monitoring,  maintain  records,  and 
report  results  to  EPA  or  the  State  UIC 
primacy  agency  States  must  report  to 
EPA  on  permittee  compliance  and 
related  information.  The  information  is 
reported  using  standardized  forms,  and 
regulations  are  codified  at  40  CFR  parts 
144  through  148,  The  data  are  used  to 
ensure  the  protection  of  underground 
sources  of  drinking  water  from  UIC 
authorities.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currentlv  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  t) 
and  48  CFR  Chapter  15  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  f)n 
this  collection  of  information,  was 
published  on  May  3,  2001  (66  FR 
22225).  No  comments  were  received  by 
EPA  on  or  before  the  close  of  the 
comment  period. 


Burden  Stntenwnt:  The  annual  public 
reporting  and  recordingkeeping  burden 
for  this  collection  of  information  is 
fstimated  to  average  2  59  hours  per 
response  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
bv  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wavs  to  complv  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ A  ffected  En  titles: 
Entities  potentially  affected  by  this 
.iction  are  owners  and  operators  of 
underground  injection  wells  and  UIC 
Primacy  agencies  in  the  States 
including.  Puerto  Rico,  the  U.S.  Trust 
Territories.  Indian  Tribes,  and  Alaska's 
Native  Villages  and.  in  some  instances, 
U.S.  EPA  Regional  Offices. 

Respondents/ Affected  Entities: 
422,287. 

Estimated  Number  of  Respondents: 
52,967 

Frequency  of  Response:  Operators  of 
Class  I,  III  and  some  Class  V  wells  must 
report  monitoring  results  quarterly: 
Class  II  operators  report  annually. 

Estimated  Total  Annual  Burden: 
1,091,945. 

Estimated  Total  Annualized  Cost 
Surden   566,904.505. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automatic  collection 
tf>chniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0370.18  and 
OMB  Contrf)!  No.  2040-0042  in  any 
correspondence. 

Dated:  September  2'h.  2001 
Oscar  Morales, 

Dirvrtor.  Cullection  Strategies  Division. 
[FRDoc.  01-24592  Filed  10-1-01.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7071-1] 

Agency  Information  Collection 
Activities  Submission  for  OMB  Review; 
Comment  Request;  Cooperative 
Agreements  and  Superf  und  Response 
Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Cooperative  Agreements  and 
Superfund  Contracts  for  Superfund 
Response  Actions,  OMB  Control 
Number  2050-0179,  expiring  September 
30,  2001.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  1,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1487.07  and  OMB  Control 
No.  2050-0179,  to  the  following 
addresses:  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency- 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  2d46CM)001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA.  725  17th  Street,  NW, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
e-mail  at  Farmer.sandy@epa.gov,  or 
download  off  the  Internet  at  http:// 
iMvw.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1487.07.  For  technical  questions 
about  the  ICR  contact  Kirby  Biggs  at 
703-573-8717. 
SUPPL£MENTARY  INFORMATION: 

Title:  Cooperative  Agreements  and 
Superfund  Contracts  for  Superfund 
Response  Actions.  OMB  Control  number 
2050-0179.  EPA  ICR  number  1487.07. 
expiring  September  30,  2001.  This  is  an 
extension  of  a  currently  approved 
information  collection. 

Abstract:  This  ICR  authorizes  the 
collection  of  information  under  40  CFR 
part  35.  subpart  O.  which  establishes 
the  administrative  requirements  for 
cooperative  agreements  funded  under 
the  Comprehensive  Environmental 
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Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  State,  political 
subdivisions,  and  Federally  recognized 
Indian  tribal  government  response 
actions.  This  regulation  also  codifies  the 
administrative  requirements  for 
Superfund  State  Contracts  for  non-State- 
lead  remedial  responses.  This  regulation 
includes  only  those  provisions 
mandated  bv  CERCLA,  required  by 
0MB  Circulars,  or  added  by  EPA  to 
ensure  sound  and  effective  financial 
assistance  management.  The 
information  is  collected  from  applicants 
and/or  recipients  of  EPA  assistance  and 
is  used  to  make  awards,  pay  recipients. 
and  collect  information  on  how  Federal 
funds  are  being  spent.  EPA  requires  this 
information  to  meet  its  Federal 
stewardship  responsibilities.  Recipient 
responses  are  required  to  obtain  a 
benefit  (federal  funds)  under  40  CFR 
part  31.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments'  and  under  40  CFR 
part  35,  State  and  Local  Assistance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
10.  2001  (66  FR  23921);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  8.8  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
581. 
Frequency  of  Response:  As  needed. 


Estimated  Total  Annual  Hour  Burden: 
5115  hours. 

Estimated  Total  Annualized  Capital. 
OS-M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  thrmiph 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No   14R7  07  .ind 
OMB  Control  No.  2050-0179  in  any 
correspondence. 

Dated:  Seplember  24.  2001. 
Oscar  Morales, 

Dimctnr,  Cnllection  Strategies  Division. 
IFR  Do(    01-24597  Filed  10-1-01:  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-707(>-7] 

National  Environmental  Justice 
Advisory  Council;  Notice  of  Charter 
Renewal 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  charter  renewal 


The  Charter  for  the  Environmental 
Protection  Agency's  (EPA)  National 
Environmental  justice  Advison,-  Council 
(NEJAC)  will  be  renewed  for  an 
additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  US  C.  App  II 
section  9(c).  The  purpose  of  the  NEJAC 
is  to  provide  advice  and 
recommendations  to  the  Administrator 
on  issues  associated  with  integrating 
environmental  justice  concerns  into 
EPA's  outreach  activities,  public 
policies,  science,  regulatory, 
enforcement,  and  compliance  decisions 

It  is  determined  that  NE)AC  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law 

Inquiries  may  be  directed  to  Charles 
Lee,  NEJAC  Designated  Federal  Officer, 
U.S.  EPA,  (mail  code  2201  A),  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460 

Dated:  July  18.2001. 
Sylvia  K.  Lowrance, 
Acting  Assistant  Administrator,  Office  ot 
Enforcement  and  Compliance  Assurance 
IFR  Doc.  01-24601  Filed  10-1-01,  8  45  am! 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7070-9] 

Federal  Agency  Hazardous  Waste 
Compliance  Docicet 

AGENCY:  Knvironmental  Protection 
Agent. \ 

ACTION:  Notice  of  foujieenth  update  of 
the  Federal  Agency  Hazardous  Waste 
Compliance  Docket,  pursuant  to 
CERCLA  section  120(c). 

SUMMARY;  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agencv  Hazardous  Waste  Compliance 
Docket  The  docket  is  to  contain  certain 
information  about  Federal  facilities  that 
manage  hazardous  waste  or  from  which 
hazardous  sub.stances  have  been  or  may 
be  released   (As  defined  by  CERCLA 
section  101(22),  a  release  is  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  dischargin^j.  inierting. 
escaping,  leaching,  dumping,  or 
disposing  intd  the  environment  ) 
CERCLA  requires  that  the  drxket  be 
updated  every  six  months,  as  nevN 
facilities  are  reported  to  EP.*,  bv  Federal 
agencies  The  following  list  identihes 
the  Federal  facilities  to  be  included  in 
this  fourteenth  update  of  the  docket  and 
includes  facilities  not  previously  listed 
on  the  docket  and  reported  to  EPA  since 
the  last  update  of  the  docket,  b5  FR 
83222,  December  29,  2CM)0  which  was 
current  as  of  August  28,  200(1   SARA   as 
amended  by  the  Defense  AuthorizaliMn 
Act  of  1997,  specifies  that,  for  each 
Federal  facility  that  is  included  on  the 
docket  during  an  update,  evaluation 
shall  be  completed  in  accordance  with 
a  reasonable  schedule  Such  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  be  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  facility. 
In  addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
that  comprises  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list  Thi'-  update 
contains  eleven  addition^  .mM  'wrnty- 
three  deletions  since  th<  \>r<-\  i  'US 
update,  as  well  as  numerous  nther 
corrections  to  the  docket  list.  At  the 
time  of  publuation  of  this  notice,  the 
new  total  number  of  Federal  facilities 
listed  on  the  docket  is  2,214 
DATES:  This  list  is  (  urrent  as  of  May  1. 
2001 
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FOR  FURTHER  INFORMATION  CONTACT: 

Electronic  versions  of  the  docket  mav  be 
obtained  at  http://v\-wn-  epa  gov/oeca/ 
fed  fac/oversight/oversight. html. 
SUPPLEMENTARY  INFORMATION: 
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.3  0  Process  for  Compiling  the  Updated 
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4.0  Facilities  Not  Included 

5.0  Facility  Status  Reporting 

6.0  Information  Contained  on  Docket 


Listing 
1 .0     Introduction 


I 


Section  120(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act  of  1980 
(CERCLA),  42  United  States  Code 
(U.S.C)  9620(c).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
required  the  establishment  of  the 
Federal  Agency  Hazardous  Waste 
Compliance  Docket.  The  docket 
contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  L'S  Environmental 
Protection  Agencv  (EP.-\)  under  sections 
3005.  3010,  and  3016  of  the  Resrmrce 
Conservation  and  Recoverv  ,-\ct  (R(;R^\). 
42  U.S.C.  6925.  6930.  and  6937,  and 
under  section  103  of  CERCLA.  42  U.S.C. 
9603  Specifically,  RCRA  section  3005 
establishes  a  permitting  system  for 
certain  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  facilitio; 
RCRA  section  3010  requires  waste 
generators  and  transporters  and  TSD 
facilities  to  notif\-  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  dgen<  les 
to  submit  biennially  to  EPA  an 
inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate 
CERCLA  section  103(a)  requires  that  thf' 
National  Response  Center  (NRC;)  be 
notified  of  a  release.  CERCLA  section 
103(c)  requires  reporting  to  EPA  the 
existence  of  a  facility  at  v»hich 
hazardous  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves  three  major 
purposes:  (1)  To  identif\-  all  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  Priorities  List  (NPL);  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 
120(c)  of  CERCLA:  and  (3)  to  provide  a 
mechanism  to  make  the  information 
available  to  the  public 


The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
published  on  Febniary  12,  1988  (53  FR 
4280)   Updates  of  the  docket  have  been 
published  on  November  16,  1988  (54  FT? 
46364);  December  15,  1989  (54  FR 
51472):  August  22.  1990  (55  FR  34492); 
September  27.  1991  (56  FR  49328); 
December  12.  1991  (56  FR  64898);  Julv 
17.  1992  (57  FR  31758),  February  5, 
1993  (58  FR  7298);  November  10,  1993 
(58  FR  59790);  April  11.  1995  (60  FR 
18474);  June  27,  1997  (62  FR  34779): 
November  23,  1998  (63  FR  64806);  June 
12,  2000  (65  FR  36994):  and  December 
29,  2000  (65  FR  83222).  This  notice 
constitutes  the  fourteenth  update  of  the 
(locket. 

Today's  notice  is  divided  into  three 
sections:  (1)  Additions,  (2)  deletions, 
and  (3)  corrections  The  additions 
section  lists  newlv  identified  facilities 
that  have  been  reported  to  EPA  since  the 
last  update  and  that  now  are  being 
included  on  the  docket.  The  deletions 
section  lists  facilities  that  EPA  is 
deleting  from  the  docket.  The 
correctiiiris  section  lists  changes  in 
information  about  facilities  already 
listed  on  the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repnsitorv  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  (see  53  FR  4280 
(February  12,  1988)  for  a  description  of 
the  information  required  under  those 
provisions)   Each  repository  contains 
the  documents  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondent:e  relevant  to  the  reporting 
provisions  for  eaf:h  facility.  Contact  the 
pillowing  docket  coordinators  for 
information  on  Regional  docket 
rt'positnries: 
(^♦'rardo  Mill(a)n-Ramos  (HBS),  US  EPA 

Region  1,  #1  Congress  St.,  Suite  1100. 

Boston,  MA  02114-2023.  (617)  918- 

1377 

Helen  Shannon  (ERRD).  US  EPA  Region 

2.  290  Broadwav.  18th  Floor,  New 

York.  NY  10007-1866,  (212)  637- 

4260 
Alida  Karas  (ERRD),  US  EPA  Region  2, 

290  Broadwav,  New  York.  NY  10007- 

1866. (212)637-4276 
Cesar  Lee  (3HS50).  US  EPA  Region  3, 

841  Chestnut  Bg..  Philadelphia.  PA 

19107. (215)  814-3205 
Gena  Townsend  (42D-FFB),  US  EPA 

Region  4.  61  Forsylh  St..  SW.  Atlanta. 

GA  30303.  (404)  562-8538 
Laura  Riplev  (SE-5().  US  EPA  Region  5. 

77  W.  Jackson  Blvd.,  Chicago.  IL 

60604.  (312)  886-6040 
Philip  Ofosu  (6SF-RA).  US  EPA  Region 

6,  1445  Ross  Avenue,  Dallas,  TX 

75202-2733, (214)  665-3178 


D.  Karla  Asberry  (FFSC)  US  EPA  Region 
7,  726  Minnesota  Avenue,  Kansas 
City,  KS  66101,  (913)  551-7595 

Stan  Zawistowski  (EPR-F),  US  EPA 
Region  8,  999  18th  Street,  Suite  500, 
Denver.  CO  80202-2466,  (303)  312- 
6255 

Avonda  D.  East  (SFD-8),  US  EPA 
Region  9.  75  Hawthorne  Street,  San 
Francisco,  CA  94105  (415)  744-2468 

Deborah  Leblang  (ECL-115),  US  EPA 
Region  10,  1200  Sixth  Avenue, 
Seattle,  WA  98101,  (206)  553-0115 

Monica  Lindeman  (ECL,  SACU2),  US 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle,  WA  98101,  (206)  553-5113 

2.0  Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 

2. 1  Additions 

Today,  eleven  facilities  are  being 
added  to  the  docket,  primarily  because 
of  new  information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005,  30io, 
or  3016  or  CERCLA  section  103).  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997.  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule. 

Of  the  eleven  facilities  being  added  to 
the  docket,  none  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
transmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  the 
notation  "103(a)"  in  the  "Reporting 
Mechanism"  column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  small- 
quantity  generators  (SQG)  and  that  have 
never  generated  more  than  1 ,000 
kilograms  (kg)  of  hazardous  waste  in 
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any  single  month.  If  a  facility  has 
generated  more  than  1 ,000  Vg  of 
hazardous  waste  in  any  single  month 
(that  is,  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  facilities  that  are 
SQGs  and  have  reported  releases  under 
CERCLA  section  103  or  hazardous  waste 
activities  pursuant  to  RCRA  section 
3016  will  be  hste(i  on  the  docket  and 
will  undergo  site  evaluation  activities, 
such  as  a  PA  and,  when  appropriate,  an 
SI.  All  such  facilities  will  be  listed  on 
the  docket,  whether  or  not  they  are 
SQGs  pursuant  to  RCRA.  As  a  result, 
some  of  the  facilities  that  EPA  is  adding 
to  the  docket  today  are  SQGs  that  had 
not  been  listed  on  the  docket  but  that 
have  reported  releases  or  hazardous 
waste  activities  to  EPA  under  another 
reporting  provision. 

In  the  process  of  compiling  the 
documents  for  the  Regional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports.  Department  of 
Defense  (DoD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  do  not  appear 
to  have  notified  EPA  under  CERCLA 
section  103.  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include  on 
the  docket,  among  other  things, 
information  submitted  under  section 
103.  In  general,  section  103  requires 
persons  in  charge  of  a  facility  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  various 
Federal  agency  environmental 
restoration  programs  may  contain 
information  regarding  releases  of 
hazardous  substances  similar  to  that 
provided  pursuant  to  section  103.  EPA 
believes  that  CERCLA  section  120(c) 
authorizes  the  agency  to  include  on  the 
docket  a  facility  that  has  provided 
information  to  EPA  through  documents 
such  as  a  report  under  a  Federal  agency 
environmental  restoration  program, 
regardless  of  the  absence  of  section  103 
reporting.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  documents 
described  above  that  contain  reports  of 
releases  of  hazardous  substances. 

EPA  also  includes  privately  owned, 
government-operated  (POGO)  facilities 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  3005,  3010,  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  1 20  refer 
to  facilities  "owned  or  operated"  by  an 
agency  or  other  instrumentality  of  the 


Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it 
Specifically.  CERCLA  section  120(e), 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL,  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility.  In  addition,  the  primary-  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibility  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 
be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  facility. 

2.2  Deletions 

Today,  twenty-three  facilities  are 
being  deleted  from  the  docket  for 
various  reasons,  such  as  incorrect 
reporting  of  hazardous  waste  activity, 
chcmge  in  ownership,  and  exemption  as 
an  SQG  under  RCRA  (40  CFR  262  44) 
Facilities  being  deleted  no  longer  will 
be  subject  to  the  requirements  of 
CERCLA  section  120(d). 

2.3  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelling  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket 
Many  new  entries  are  simply 
corrections  of  t\'pographical  errors  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entr>' 
(designated  by  an  "O "),  as  it  appeared 
in  the  February  12,  1988  notice  or 
subsequent  updates,  is  shown  directly 
below  the  corrected  entry  (designated  by 
a  "C")  for  easy  comparison. 

3.0    Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  uf 
facilities  from  four  EPA  databases— 
ERNS,  the  Biennial  Lnventor\-  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS).  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Information  System  (CERCLIS)— that 
contain  information  about  Federal 
facilities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 


Extensive  cnmputor  (  herks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  databases 
identified  abtn'P  to  determine  which 
facilities  were,  m  fact,  newlv  repnrle(i 
and  qualified  for  inclusion  on  tiic 
update  in  spite  of  the  quality  assurani^i' 
efforts  EPA  has  undertaken,  state-owned 
or  privately  owned  facilitie,"-  that  are  not 
operated  by  the  Federal  government 
may  have  been  included  Such  problems 
are  caused  bv  procedures  histnncallv 
used  to  report  and  trac  k  data  nn  Federal 
facilities.  EP.**  is  working  to  resolve 
them  Representatives  of  Federal 
agencies  are  asked  to  wTite  to  EPA's 
docket  coordinator  at  the  following 
address  if  revisions  of  this  update 
information  are  necessary   .Augusta  K 
Wills,  Federal  Agenrv  Hazardous  Waste 
Compliance  Docket  Coordinator. 
Federal  Facilities  Enforcement  Office 
(Mail  Code  2261  A).  T  .S  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue  NW    Washington  DC  20(104 

4.0     Facilities  Not  Included 

As  explained  in  the  preamble  to  the 
original  docket  (5.3  FR  4280),  the  docket 
does  not  include  the  following 
categones  of  facilities  [note  however 
that  any  of  these  types  of  }a(  ililies  may, 
when  appropriate,  be  listed  on  the  NPL): 

•  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned  will  not  be  listed  on  the  doi  ket 
However,  facilities  that  are  now  owned 
by  another  Federal  agency  will  remain 
on  the  docket  and  the  responsibility  for 
conducting  P.^s  and  Sis  will  rest  wirh 
the  current  owner 

•  SQGs  that  have  never  produced 
more  than  1 .000  kg  of  hazardous  waste 
in  any  single  month  and  that  have  not 
reported  releases  under  f'ERCLA  section 
103  or  hazardous  waste  activities  under 
RCR.\  section  3016  will  not  be  listed  on 
the  docket 

•  Facilities  that  are  solely 
transporters,  as  reported  under  RCR.^ 
section  3010,  will  not  be  listed  on  the 
docket 

5.0     Facility  Status  Reporting 

EP.^  has  expanded  the  (]<>(  ket 
database  to  include  information  on  the 
NFR.\P  status  of  listed  facilities. 
Indicating  NFRAP  status  allows  easy 
identification  of  facilities  that   after 
submitting  all  necessary  site  assessment 
information,  were  found  to  warrant  no 
further  involvement  on  the  pari  of  EP.\ 
at  the  time  of  the  status  change 
.Accordingly,  the  docket  database 
includes  the  following  facility  status 
codes: 

U  =  Undetermined 
N  =  No  further  remedial  action  planned 

(NFRAP) 
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NFRAP  is  a  term  used  in  the 
Superfund  site  assessment  program  to 
identify'  facilities  for  which  EPA  has 
found  that  currently  available 
information  indicates  that  listing  on  the 
NfPL  is  not  likely  and  further  assessment 
is  not  appropriate  at  the  time.  N'FR.-\P 
status  does  not  represent  an  EPA 
determination  that  no  environmental 
threats  are  present  at  the  facility  or  that 
no  further  environmental  response 
action  of  any  kind  is  necessary  NTR.'KP 
status  means  only  that  the  facility  does 
not  appear,  from  the  information 
available  to  EPA  at  this  time,  to  warrant 
listing  on  the  NPL  and  that,  therefore. 
EPA  anticipates  no  further  involvement 
by  EPA  in  site  assessment  or  cleanup  at 
the  facility.  However,  additional 
CERCLA  response  actions  by  the 
Federal  agency  that  owns  or  operates 
the  facility,  whether  remedial  or 
removal  actions,  may  be  necessary  at  a 
facility  that  has  NFRAP  status.  The 
status  information  contained  in  the 
docket  database  is  the  result  of  Regional 
evaluation  of  information  taken  directlv 
from  CERCLIS.  (CERCLIS  is  a  database 
that  helps  EPA  Headquarters  and 
Regional  personnel  manage  sites. 
programs,  and  pro)ects,  It  contains  the 
official  inventory  of  all  CERCLA  (NPL 
and  non-NPL)  sites  and  supports  all  site 
planning  and  tracking  functions.  It  also 
integrates  financial  data  from 
preremedial.  remedial,  removal  and 
enforcement  programs.)  The  status 
information  was  taken  from  CERCLIS 
and  sent  to  the  Regional  docket 
coordinators  for  review.  The  results  of 
those  reviews  were  incorporated  mto 
the  status  field  in  the  docket  database. 
Subsequently,  an  updated  list  of 
facilities  having  NFRAP  status  (those  for 
which  an  "N"  appears  in  the  status 
field)  was  generated;  the  list  of  updates 
since  the  previous  publication  of  the 
docket  is  being  published  today. 

Important  limitations  apply  to  the  list 
of  facihties  that  have  NFRAP  status 
First,  the  information  is  accurate  only  as 
of  May  1,  2001.  Second,  a  facility's 
status  may  change  at  any  time  because 
of  any  number  of  factors,  including  new 
site  information  or  changing  EPA 
policies.  Finally,  the  list  of  facilities  that 
have  NFRAP  status  is  based  on  Regional 
review  of  CERCLIS  data,  is  provided  for 
information  purposes  only,  and  should 
not  be  considered  binding  upon  either 
the  Federal  agency  responsible  for  the 
facility  or  EPA. 

The  status  information  in  the  docket 
database  will  be  reviewed  and  a  new  list 
of  facilities  classified  as  NFRAP  will  be 
published  at  each  docket  update. 


6.0     Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket.  The  third  section 
comprises  corrections  of  information 
included  on  the  docket.  Each  facility 
li.sted  for  the  update  has  been  assigned 
a  code(s)  that  indicates  a  more  specific 
reason(s)  for  the  addition,  deletion,  or 
correction.  The  code  key  precedes  the 
lists. 

S.\R,\.  as  amended  by  the  Defense 
.Authorization  Act  of  1997.  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule.  Therefore,  all  facilities  on  the 
additions  list  to  this  fourteenth  docket 
update  must  submit  a  PA  and,  if 
warranted,  an  SI  to  EPA.  The  PA  must 
include  existing  information  about  a  site 
and  its  surrounding  environment, 
including  a  thorough  examination  of 
human,  food-chain,  and  environmental 
targets,  potential  waste  sources,  and 
migration  pathways.  From  information 
in  the  PA  or  other  information  coming 
to  EPAs  attention,  EPA  will  determine 
whether  a  follow-up  SI  is  required.  An 
SI  augments  the  data  collected  in  a  PA. 
An  SI  may  reflect  sampling  and  other 
field  data  that  are  used  to  determine 
whether  further  action  or  investigation 
is  appropriate.  This  policy  includes  any 
facility  for  which  there  is  a  change  in 
the  identity  of  the  responsible  Federal 
agency.  The  reports  should  be  submitted 
to  the  Federal  facilities  coordinator  in 
the  appropriate  EPA  Regional  office. 

The  facilities  listed  in  each  section  are 
organized  by  state  and  then  grouped 
alphabetically  within  each  state  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  state  heading  is 
listed  the  name  and  address  of  the 
facility,  the  Federal  agency  responsible 
for  the  facility,  the  statutory  provision(s) 
under  which  the  facility  was  reported  to 
EPA.  and  the  correction  code{s). 

The  statutory  provisions  under  which 
a  facility  reported  are  listed  in  a  column 
titled    Reporting  Mechanism." 
Applicable  mechanisms  are  listed  for 
each  facility  for  example  3010,  3016, 
and  103(c) 

The  complete  list  of  Federal  facilities 
that  now  make  up  the  docket  and  the 
complete  list  of  facilities  classified  as  no 
further  remedial  action  planned 
(NFRAP)  are  not  being  published  today. 
However,  the  lists  are  available  to 
interested  parties  and  can  be  obtained  at 


http://www.epa.gov/oeca/fedfac/ 
oversight/oversight. html  or  by  calling 
the  HQ  Docket  Coordinator  at  (202) 
564-2468.  As  of  today,  the  total  nuniber 
of  Federal  facilities  that  appear  on  the 
docket  is  2,214. 

Dated:  September  26.  2001. 

Craig  E.  Hooks, 

Director.  Federal  Facilities  Enforcement 
Office. 

Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Deletion  of  Facilities 

(1)  Small-Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 
used.) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition 

(9)  (This  correction  code  is  no  longer 
used.) 

(10)  (This  correction  code  is  no  longer 
used.) 

(11)  (This  correction  code  is  no  longer 
used.) 

(12)  (This  correction  code  is  no  longer 
used.) 

(13)  (This  correction  code  is  no  longer 
used.) 

(14)  (This  correction  code  is  no  longer 
used.) 

Categories  for  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Two/ 
Federal  Agency  Responsibility  Being 
Split 

(17)  New  Information  Obtained 
Showing  That  Facility  Should  Be 
Included 

(18)  Facility  Was  a  Site  on  a  Facility 
That  Was  Disbanded;  Now  a  Separate 
Facility 

(19)  Sites  Were  Combined  Into  One 
Facility 

{19A)  New  Facility 

Categories  for  Corrections  of 
Information  About  Facilities     • 

(20)  Reporting  Provisions  Change 
(20A)  Typo  Correction/Name  Change/ 

Address  Change 

(21)  Changing  Responsible  Federal 
Agency  (New  Responsible  Federal 
Agency  Must  Submit  proof  of 
previously  performed  PA.  which  is 
subject  to  approval  by  EPA) 

(22)  Changing  Responsible  Federal 
Agency  and  Facility  Name  (New 
Responsible  Federal  Agency  Must 
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Submit  proof  of  previously  performed      (24)  Reporting  Mechanism  Determined  Note:  Further  information  on  definitions  of 

PA  which  is  subject  to  approval  bv  to  Be  Not  Applicable  After  Review  of       categories  can  be  obtained  by  callmg  the  HQ 

EPA)  Regional  Files  Docket  Coordinator  at  (202)  564-2468. 

(23)  New  Reporting  Mechanism  Added 
at  Update 

Federal  Agency  Hazardous  Waste  Compliance  Docke,-^  Update  ^14  additions 


Facility  name 


Facilitv  address 


Crty 


State 


ALASKA  TOK  FUEL  TERMINAL          7  Ml  W  OF  TAK  ALASKA  HWT  2        TQK  AK 

USAHMY  PARKS  R  F  T  A                    5TH  ST  BLDG   790                                DUBLIN  CA 

FORMER     LOWRY     AFB     TITAN     5  MILES  SOUTH  OF  EAST  OUIN-     AURORA      j  CO 

MISSILE  SITE  1  COMPLEX  2A  CY  AV  AND  I 

ATLAS    £•  MISSILE  SITE  ieiO  i  3"2     MILES     NORTHWEST      OF     BRIGGS  DALE       CO 

BRIGGSDALE 
NATIONAL       GUARD       STONES     ^OUTE       1       (BOSTON       POST     EAST  LYME  ....  I  CT 

RANCH    MILITARY    RESERVA-         ROAD)  AND  STONE  S  RANCH 

TION  ROAD 

ST      lOUiS      lEXi      ORDNANCE     4300  GOODFELLOW  BLVD  3-  .GUIS  MO 

PLANT 
FWS-BOZEMAN       FLSH       TECH     4050  BRIDGER  CANYON  ROAD        BOZtWAN   MT 

CENTER 
ARMY    AVIATION    SUPPORT    FA-     624  MUNICIPAL  AIRPORT  LINCOLN     NE 

CiLITY 
DESCHUTES  NF    DELL  SPRINGS     11   AIR  Ml  WNW  OF  CRESCENT     CRESCENT   ....  ]  OR 

FORMER  FS  WORK  CAMP  T23S  H7E  S35  SW  SE 

BLM-GLASS  BUTTES  RETORTS       3   Ml    S   OF    MILEPOST   82   OFF      BROTHERS  ....     OR 

HWY  20    20  Ml  SE  OF  HAVP 
TON    T  23  S    R  23  E                       ' 
BtM-RAWLINGSLA,NDFlLL  P  0   BOX  953  RAWLINS    WY 


ZIP 


Agency 


Reporting        Addition 
me<^nism         code 


99780 

-4568-5201 


ARMY 
ARMY 


80137    AIR  FORCE 


80611 


63120 


AIR  FORCE 
ARMY  


ARMY 


59715-4050    INTERIOR 


68524 
97733 
97712 

82301 


ARMY  

AGRICULTURE 
INTERIOR  


INTERIOR 


3010 
3010 
103c 

103c 

103c 

103c 

3010 

I  103c 

I  103c 

I  103a 

103c 


19A 
19A 
19A 

19A 

19A 

19A 

19A 

17 

19A 

19A 

19A 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #14  Deletions 


Facility  na'^e 


Facilitv  address 


City 


NEAL  SMITH  PROPERTY              .      RT  #1  ..  ASHDOWN 

92eTH  TACTICAL  UNIT   CHICAGO  O  HARE  AIRPORT  CHICAGO    ., 


TALLEY      DEFENSE      SYSTEMS  6  MILES  S  OF  ELWOOD  OFF  Rt     ELWOOD   

JAAPGP64  53 

LAKESHORE     TERMINAL     COM-  US  HWY  23      I  HARRISVILLE 

PANY   HARRISVILLE  DFSP 

BAY  CITY  CERT  SITE  9TH  ST  &  18TH  ST  W  OF  SAGi-     BAY  CiTV  

NAW  ST  &  WATER  ST. 

ELECTRO  VOICE  600  CECIL  ST  BUCHANAN 

DETROIT  POSTAL  SERVICE  1365  W  FORT  S^      

HIGHLAND  PARK  POST  OFFICE  13215  WOODWARD  


State 


DETROIT 
HIGHLAND 

PARK 
ROSEVILLE 
iuka 


CARLSBAD 


ROSEVILLE  POST  OFFICE  30550  GRATIO"  AVE         

YELLOW    CREEK    PRODUCTION  1  NASA  DRIVE  

FACILITY 

CARLSBAD    WASTE    ISOLATION  PO  BOX  207  

PLANT 

BR-MONTEREY          CONSTRUC-  12    Ml     N    OF    CARLSBAD    OFF     CARlSBAD 

TION  COMPANY  HWY  285 

BAINBRIDGE  SITE  504  RESERVOIR  RD        i  BAINBRIDGE 


AR 
IL 

IL 

Ml 

Ml 

Ml 

Ml 

►/ 

M^ 
MS 


WEST  FORK  LAKE  BRIDGE 


BRIDGE  AT  WEST  FORK  LAKE 


NM 
NM 
OH 
CINCINNATI  I  O*-' 


DELAWARE  SITE  3920  US  23  NORTH  |  DELAWARE 

I 
MARIETTA  SITE    OHIO  AND  POST  ST         j  MARIETTA 

MOUNT  STERLING  SITE  21897  DEER  CREEK  LAKE  MT  STERLING 

CAESAR  CREEK  LAKE  BRIDGE         BRIDGE     AT     CAESAR     CREEK     WAYNESVILLF 

LAKE 
ZANESVILLE  SITE  4969  DILLON  DAM  RD    ZANESVILU 

LONE     MOUNTAIN     POLLUTION  :  JUNCTION  HWY  281  &  412  WAYNOKA 

CONTROL  FACILITY 
SPATZ  AIRBASE  902  CARTER  HONDO     


PERRIN  AIR  FORCE  BASE  GRAYON  CNTY       \  SHERMAN 

OFF-SPECIFICATION  FER-     RURAL  WALKER  COUNTY      

TILIZER  SITE 


OH 

Of-* 
OH 

OH 
OH 
OK 

TX 

TX 
TX 


ZIP 


Agency 


71822         

606*^    A  IP  FORCE 


60421    DEFENSE 


48740 
48708 


DEFENSE 
EPA  


49107  EPA 

48233  POSTAL  SERVICE 

48203  POSTAL  SERVICE 

48066  POSTAL  SERVICE 

38852  NASA         


ENFRGv     . 

88220     N'ERiOR 


456' 2  CORPS  OF  ENGI- 
NEERS CIVIL. 

45240  CORPS  OF  ENGI- 
NEERS CIVIL 

4J015  CORPS  OF  ENGI- 
NEERS. CIVIL 

45740  CORPS  OF  ENGI- 
NEERS CIVIL 

43143  CORPS  OF  ENGI- 
NEERS CIVIL 

4'-.C'6f-  CORPS  OF  ENGI- 
NEERS  CIVIL 

4;::--  CORPS  OF  ENGI- 
NEERS, CIVIL. 


78861    CORPS  OF  ENGI- 
NEERS, CIVIL 

;509(:    *iP  FORCE 


Reporting         r^^ 
mechanism       ^^ 


3016  

3010  3016, 
•  103a 
3010.3005 

103c  3010 

3010 


3010 
3010 
3010 


3010  

103c,  3010, 

3005 
103a 


3010,  103c 

3010  

3010  

3010  .*.. 

3010  

3010  

3010  

3010  

103a  

3010  


103c 
103c 


2 

2 

6 
2 
3 

2 

1 

4 

1 
2 

7 

2 

1 

4 
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Federal  Agency  Hazarcxdus  Waste  Compliance  Dc»cket  Update  #14  Corrections 


Facility  name 


Facility  ackJress 


Crty 


State 


ZIP 


Agency 


Reporting 

mechanism 


Correction 
code 


ANNISTON  ARMY  DEPOT 
ANNISTON  ARMY  DEPOT 


7  FRANKFORD  AVENUE 
SDSAN-DS-FE   


ANNISTON 

ANNISTON 


AL 

AL 


36201-    ARMY 

4199 
36201-    ARMY 

5080 


BLM-TANACROSS  AIR- 
FIELD 

BLM-TANACROSS  AIR- 
FIELD 


1  Ml  S  OF  TANACROSS        !  TANACROSS  AK 

ON  AK  HWY  63    2200' 

N    143   2000" W.  I 

53D22MOOS2    TANACROSS  AK 


-t- 


3005   3010  20A 

3016,  3103C.I 

3005,  3010, 
3016.  103c 


-I- 


99776 


INTERIOR 


99776    INTERIOR 


103c 


10X 


20A 


c            LUKE  AIR  FORCE  RANGE       BOUNDED  Bv  i-8  &  MEXI- 
CAN BORDER. 
0  LUKE  AIR  FORCE  BASE  832C3G,DE       


GILA  BEND  I  AZ 

LUKE  AIR  FORGE     AZ 
BASE.  i 


85337    AIR  FORCE 
85309    AIR  FORCE 


3005  3010 
3016.  103c 

3005  3010, 
3016  103c 


20a 


MARCH  AIR  FORCE  BASE      OLDB  MARCH  3430 

BUNDV  AVENUE 


MARCH  AFB 


MARCH  AIR  FORCE  BASE      22CSaCC  MARCH  AFE 


SHAVER  LAKE  LANDFILL 
SHAVER  LAKE  LANDFILL 


DINKEY  CREEK  ROAD 

DINKEY  CREEK  ROAD 


CA 


CA 


92518-    AIR  FORCE 
1504 


SHAVER  LAKE 
SHAVER  LAKE 


CA 
CA 


3005  3010 
3016,  103c, 
103a 

92518    AIR  FORCE  ,  3005  3010 

3016.  103c. 
103a 


20A 


93664    AGRICULTURE 
93664    INTERIOR 


103c 
103c 


21 


SISKON  MINE 
SISKON  MINE 


TUN   R5E    SECS   20-29 
T14N    R5E    SECS   20-29 


SOMES  BAR 
SOMES  BAP 


CA 
CA 


95568    AGRICULTURE 
95568    INTERIOR 


HERLONG  MUNITIONS 
HERLONG  MUNITIONS 


705  HALL  STREET 
705  HALL  STREET 


SUSANVILLE 
SUSANVILLE 


c  USNASA  BOEING  SSFL 

AREA  II 
0  ROCKWELL  INTER- 

NATIONAL- 
I      ROCKETDYNE  DIV 

(NASAi 


-r 


CA 
CA 


103c 
103c 


21 


96130    DEFENSE 3016 

96130    INTERIOR  I  3016 


21 


SANTA  SUSANA  FIELD  SIMi  HILLS  CA 

LAB  NASA 
WOOlSE*"  CANVON  RD  SIMiHiLLS  CA 


91311     NASA      3005  3010 

3016,  103c 

93063    NASA     3005,  3010 

3016.  103c 


20A 


C  NAVAL  AIR  WEAPONS 

STATION  CHINA  LAKE 

0  CHINA  LAKE  NAVAL 

WEAPONS  STATION 


1  ADMINISTRATION  CIR- 
CLE 
CODE  2632        


-4- 


CHINALAKE  CA  I    93555-    NAVY    13005.3010, 

6001  I      3016, 103c 

CHINA  LAKE  CA  93555    NAVY      3005   3010, 

III  !      3016.  103c 


20A 


c  HO  FORT  CARSON  7TH  ID     801  TEVIS  STREET  BLDG       FORT  CARSON 

DECAM  302 

o  FORT  CARSON        DFAE  BLDG    304   AFZC-         FT   CARSON 

I      FE-EQ 


CO  80913-    ARMY      3005  3010 

4000  3016,  103c 

CO  80913    ARMY      3005,  3010, 

3016,  103c, 


20A 


PUEBLO  CHEMICAL 

DEPOT 
PUEBLO  ARMY  DEPOT 


45825  HW>  36  EAST  |  PUEBLO 

1-50    13  Ml    E    OP  PUEBLO     PUEBLO 


CO         I    81006-    ARMY    3005,  3010. 

9330  3016   103c 

CO  81002    ARMY       3005  3010 

;  3016.  103c 


20A 


WASHINGTON   HEAD- 
QUARTERS 

WASHINGTON   HEAD- 
QUARTERS 


600  INDEPENDENCE  AVE 

sw 

600  INDEPENDENCE  AVE 
SW 


1- 

WASHINGTON  DC  '      20546    GENERAL  SERV- 

ICES ADMINIS- 
TRATION 

WASHINGTON  DC  20546    NASA 


3010 


3010 


21 


WASHINGTON  NAVY 

YARD 
WASHINGTON  NAVY 

YARD 


1014  N  STREET  SE  SU'TE      WASHINGTON  DC  '    20374- '  NAVY 

320'  5001 

7TH  &  M  STREETS.  SW    ,,  ,  WASHINGTON  ,,      :  DC  ,      20374    NAVY 


ROBINS  AIR  FORCE  BASE      455  BYRON  STREET 

SUITE  465 


ROBINS  AFB 


GA 


ROBINS  AIR  FORCE  BASE      WR-ALC,EM  WARNER  ROBINS  ,  GA 

BASE 


NAVAL  AIR  STATION 
WHITING  FIELD 

WHITING  FIELD  NAVAL 
AIR  STATION 


IDAHO  NATIONAL  ENGI- 
NEERING AND  ENVI- 
RONMENTAL LABORA- 
TORY 


7550  USS  ESSEX  STREET      MILTON 

SUITE  20C 
FL  HWY  87  A       MiLTON 


FL 
FL 


31098-    AIR  FORCE 
1860 

31098    AIR  FORCE 


3010  103c 

3016 
3010,  103c. 

3016 


20A 


3005.  3010. 

3016.  103c. 

103a 
3005,  3010. 

3016,  103c, 

103a 


20A 


3010,  103c 


32570-  NAVY  

6155  I 

32570J  NAVY  I  3010.  103c 


-4- 


20A 


US  HWY  20/26   40  Ml  SCOVILLE 

WEST  OF  IDAHO  FALLS 


ID 


83401    ENERGY 


3005.  3010. 
3016,  103c, 
103a 


20A 


0 

IC 

c 

0 

B 
B 

c 

0 

u 

N 

c 

0 

c 

0 

c 

0 

o 

c 
o 

c 
o 

c 

o 

c 

0 


Federal  Register/ Vol.  66,  No.  191 /Tuesday,  October  2.  2001 /Notices 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #14  Corrections— Continued 

Agency 


Facilrty  name 


Facility  address 


City 


IDAHO  NATIONAL  ENGI-  US  HWY  ?0/26   40  Ml 

NEERING  LABORATORY         WEST  OF  IDAHO  FALLS 


SCOVILLE 


BLM-COURIER  GULCH 
BLM-COURIER  GULCH 


0  3  Ml  N  OF  CITY.  T4N 

R18E  S25NE'4  SW  4 
0  3  Ml  N  OF  CITY 


-r 


TRIUMPH 

TRIUMPH 


CHANUTE  AIR  FORCE 
BASE 

CHANUTE  AIR  FORCE 
BASE 


OL-B  AFBCA  1  AVIATION 
CENTER  DRIVE  SUITE 
101 

3345  ABG/DE  


RAN10UL 


RANTOUL 


-t 


c  AURORA  POST  OFFICE 

SITE  (NEW) 
0  AURORA  POST  OFFICE 


N  BROADWAY  (RT  25)  AURORA 

AND  INDIANA  CIRCLE 
N  BROADWAY  (RT   25)  AURORA 

AND  INDIANA  CIRCLE       1 


State 


ZJP 


ID 


ID 
ID 


83401 


83333 
83333 


61 


ENERGY 


INTERIOR 

INTER  lOP 


AIR  FORCE 

6'86e    AIR  "^ORCE 


605061  POS^A,  SERVICE 

6050^-    POST  A.  SERVICE 


50191 


CofTecboo 
code 


3005.  3010. 
3016.  103c, 
133a 


3010.  103c 
103c 


3005.  3010. 
3016.  103c 

3005.  3010. 
3016.  103c 


103c 
103c 


c     US  GSA  FPRS  CASAD 

DEPOT 
o     NEW  HAVEN  DEFENSE 

LOGISTICS  AGENCY 
I   DEPOT 

c     US  ARMY  COMBINED 
ARMS  CENTER 

o  COMBINED  ARMS  CEN- 
TER &  FORT  LEAVEN- 
WORTH 


STATE  RT  14 
STATE  RT  14 


NEW  HAVEN 
NEW  HAVEN 


IN 


4F-44  DEFENSE  LOGIS- 
TICS AGENCY 

46^44  OEFENSE  LOGIS- 
TICS AGENCY 


853  W  WAREHOUSE 

FT   LEAVENWORTH  RES- 
ERVATION DEH-BLDG 
85. 


FORT  LEAVEN- 
WORTH 

FT   LEAVEN- 
WORTH 


KS 


HQ   101  ST  AIRBORNE  HWY  41 -A  N  AT  STATE 

DIV   (AASLT)  FT   CAMP-  LINE 

BELL 

HQ    101ST  AIRBORNE  ATTN  AFZB-DPW-E-P 

DIV   (AASLT1  FT   CAMP- 
BELL 


FORT  CAMPBELL      KY 
FORT  CAMPBELL      KY 


USAARMC  &  FORT  KNOX     1  US  HWY  31  WEST 
USAARMC  &  FORT  KNOX       US  HWY  32  WEST 


FORT  KNOX 


FORT  KNOX 


4??2'=     ARMv 


4222J     ARWt 


KY 


KV 


40121 


ARMY 


4C''2''      ARMV 


3010.  301c 
3010.  103c 


20.  20A 


20A 


20A 


20A 


3005.  3010. 

3016.  103c 
3005.  3010. 

3016.  103c 


20A 


3005.  3010. 
3016.  103c. 

3006.  3010. 
3016.  103c 


3005.  3010. 

3016.  103a. 

103c 
3005,  3010. 

3016.  103a. 

103c 


20A 


20A 


USPFO  FOR  KENTUCKY 
USPFO  FOR  KENTUCKY 


120  MINUTEMAN  PKWY 

(BLDG120) 
BOONE  NATIONAL 

GUARD  CENTER,  P" 


FRANKFORT 
FRANKFORT 


KY 

KY 


40601-      ARMV 

6192 
4Ci6C  1      A«V^ 


2091  KINGSTON  HWY 


BLUE  GRASS  ARMY 

DEPOT   RICHMOND 
LEXINGTON  BLUEGRASS       US  HWY  421 

DEPOT  ACTIVITY  1 


RICHMOND I  KY 

RICHMOND  KY 


4!:'4^ 

404" 


ARMY 


c  ENGLAND  AIR  FORCE 

BASE 
0  ENGLAND  AIR  FORCE 

BASE 


1719  CHAPPIE  JAMES  ALEXANDRIA  LA 

23  CSG/DE     I  ENGLAND  AFB  LA 


71303'  AIR  FORCE 
7131"     AIR  f  OPCt 


NAVAL  AIR  STATION  PA- 
TUXENT  RIVER 


22268  CEDAR  POINT 
ROAD 


PATUXENT  RIVER  NAVAL      NE  OF  ROUTE  235 
AIR  STATION 


PATUXENT 

RIVER 

PATUXENT 
RIVER 


MD 


MD 


20670-    NAVY 
54091 

?O670    NAW 


3010.  103c 
3010.  103c 


20A 


3005.  103c. 

3010 
3005.  103c. 

3010 


20A 


3005.3010 
3016.  103c 

3005.  3010. 
3016.  103c 


20A 


LT  JOHN  A  FERRA  US 
ARMY  RESERVE  CEN- 
TER 

DANVERS  ARMY  RE- 
SERVE CENTER 

NAVAL  AIR  STATION 
BRUNSWICK 

BRUNSWICK  NAVAL  AIR 
STATION 


NORTH  ST   DANVERS 


NORTH  ST 


DANVERS 


1251  ORION  STREET 


BRUNSWICK 


MA 


BOUNDED  BY  ROUTES  24  ,  BRUNSWICK 
&  123  I 


ME 


ME 


01923'  ARMY 


C'92?     ARMV 


04011- '  NAVY 
5009 


0401 


NAVV 


3005,  3010. 

3016.  103c. 

103a 
3005.  3010. 

3016,  103c. 

1038 


20A 


103c 


103c 


20A 


3005,  3010, 

3016   I03c. 

103a 
3005.  3010. 

3016,  103c. 

103a 


20A 


1 
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Faciicty  name 

FacHitv  address 

City 

State 

ZIP 

Agency 

Reporting 
mechanism 

Correction                     ' 
code 

c 

0 

PHELPaCOLLINS  ANG            AIRPORT  ROAD      .. 

A.IPEUA  

ALPENA 

Ml 
Ml 

1 

49704 

AIR  FORCE  

3010,  3016. 

103a,  103c. 
3010.  3016, 

103a,  103c 

20A 

BASE 

PHELPS-'COLLINS  AIR- 
PORT 

AIRPORT  ROAD  ■ 

'      49707 

AIR  FORCE  

c 

0 

BIA-SHAKOPEE  DUMP            SECTION  i  Ti  15N  R23W 
BIA-SHAKOPEE  DUMP            Tn5NR23W 

SHAKOPEE 
SHAKOPEE 

MN 
MN 

55379'  INTERIOR    

INTERIOR  

1 

103c  

-i 

20A 

103c 

c 

0 

MINOT  AIR  FORCE  BASE       5  CES  CE  320  PEACE- 
KEEPER PLACE 
MINOR  AIR  FORCE  BASE       41  CSaCC 

-4 

MINOT  AIR 

FORCE  BASE 
MINOT  AFB 

1 
!  ND 

ND 

I 

58705-    AIR  FORCE  

5006 
58705    AIR  FORCE  

3005.  3010. 

3016,  103c. 
3005.  3010, 

3016.  103c 

20A 

c 

0 

WASTE  ISOUVTION  PILOT      30  MILES  E  OF  CARLS 
PLANT                                            BAD.JAL  HWY 

WASTE  ISOLATION  PILOT      30  MILES  E  OF  CARLS- 
PLANT                                         BAD  JAL  HWY 

CARLSBAD 
CARLSBAD 

NM 
NM 

88221    ENERGY  

88221    ENERGY  

3005  3010 

103a,  3016 
3016 

23 

c 

0 

GLENN- RESEARCH  CEN-        6100  BROOKPARK  ROAD 

TER  AT  LEWIS  FIELD 
LEWIS  RESEARCH  CEN-         2100  BROOKPARK  ROAD 

TER  CLEVELAND                i 

CLEVELAND 

CLEVELAND    

OH 

OH 

44135 

44135 

i 

NASA       

3010  3016 
103a,  103c 

3010.  3016, 
103a.  103c 

20A 

NASA    

c 

0 

MCALESTER  ARMY  AM- 
MUNITION PLANT 

MCALESTER  ARMY  AM- 
MUNITION PARK 

1  C  TREE  PD       

MCALESTER 
MCALESTER 

OK 
OK 

74501- 

9002 

74501 

ARMY 

3005  3010, 
3016,  103c 

3005.  3010 
3016.  103c 

20A 

HIGHWAY  69 

ADMV 

c 

0 

NORTH  PACIFIC  DIVISION   :  1491  NW  GRAHAM  AVE 
MATERIALS  LABORA- 
TORY 

NORTH  PACIFIC  DIVISION      M91  \W  GRAHAM  AVE 
MATERIALS  LABORA- 
TORY 

troutdale  

TROUTDALE 

OR 

OR 

97060    CORPS  OF  ENGI- 
NEERS CIVIL 

97050    CORPS  OF  ENGI- 
NEERS CIVIL 

3010,  103c 
3010   103c 

20A                                   , 

c 

0 

FWS-SACHUEST  POINT 

NATIONAL  WILDLIFE 

REFUGE 
FWS-SACHUEST  POINT 

NATIONAL  WILDLIFE 

REFUGE 

P  0    BOX  3C"      

MIDDlETQWN 

Chaplestown 

Rl 
Rl 

02813    INTERIOR 

02813    INTERIOR  

103c    

103c 

20A 

PO   BOX  307  

c 

0 

1                                       n 

NAVAL  SUPPORT  ACTIV-     '  5722  INTEGRITY  DRIVE 

ITY  MtD-SOUTH  iBRAC 

NAS  MEMPHIS! 
MEMPHIS  NAVAL  AIR               MILLINGTON-ARlINGTON 

STATION                                     ROAD 

MILLINGTON 
MILLINGTON  

TN 
TN 

38054- 

5045 

38054 

NAVY        

3005  3010 

3016, 

103c,  103a 
3005,  3010 

3016,  103c. 

103a 

1 

20A 

NAVY        

c 

0 

US  NAVY                                     8100  W  JPFFFRSON  AVE- 

SOUTHNAVFACENG                 NUE 

COM  iBRAC  NAS  DAL 

LASi 
DALLAS  NAVAL  AIR  STA-        JEFFERSON  AVENUE 

TION 

DALLAS 

GRAND  PRAIRIE 

TX 

TX 

75211 
75222 

NAVY  

NAVY        

3005.  3010 
3016.  103c. 

3005.  3010. 
3016   103c 

20A 

c 

0 

VERMONT  AIR  NATIONAL       10  FALCON  STREET, 
GUARD                                  ■       SUITE  A 

VERMONT  AIR  NATIONAL       BURLINGTQN  iAP 
GUARD 

SOUTH  BUR- 
LINGTON 

BURLINGTON 

VT 

■VT 

'           r 

05403-    AIR  FORCE 
5873 
05401     AIR  FORCE 

1 

3010   103c, 

3016 
3010,  103c, 

3016 

20A 

c 

0 

US  ARMY  ENGINEERING 

CENTER  FORT 

BELVOIR 
FORTBELVOIR        

9430  JACKSON  LOOP  

ATZA-OEH-EN  BLDG 

FORT  BELVOIR    .. 

FORT  BELVOIR 

VA 

VA 

22060- 
5130 

22060- 

5113 

ARMY  

ARMY       

3005  3010, 
3016.  103c. 

3005.  3010 
3016.  103c 

20A 

1442    WILLIAMS  HAL^ 

c 

0 

MARINE  CORPS  COMBAT 
DEVELOPMENT  COM- 
MAND QUANTICO 

QUANTICO  MARINE 
CORPS  COMBAT  DE- 
VELOPMENT CENTER, 

3250  CATLIN  AVENUE  

■ 
NA        

QUANTICO  

QUANTICO 

VA 

VA 

22134- 
5001 

ppili- 

NAVY  

3005.  3010, 
3016.  103c 

3005.  3010 
3016.  103c 

20A 

1 

5001                                         1 

c 

FS-OKANOGAN- 
WENATCHEE  NF 

LOWER  WINTHROP  COM- 
POUND 

19264  HWY  20    300  FT  w 

OF  DOWNTOWN 
WINTHROP 

WINTHROP 

WA 

98862 

AGRICULTURE            i 

1 

103c    

20A 

c 

c 

0 

C 

c 

J/ 

0 

J> 

c 

P 

0 

P 
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Factlity  name 

Facility  address 

City 

Slate 

ZIP 

Agefxry 

Reporting 
mechanism 

Correction 
code 

0 

1 

FS-OKANOGAN-                       HWY  20   300  FT  W  OF 
WENATCHEE  NF   WIN-            DOWNTOWN  WIN- 
THROP  LOWER  COM-             THROP 
POUND 

WINTHROP  

WA 

98862 

AGRICULTURE  

103c 

c 

FS-OKANOGAN-                       23  INTERCITY  AIRPORT 
WENATCHEE  NF                      RD  3  Ml  SE  OF  WIN- 
NORTH  CASCADES                 THROP 
SMOKEJUMPER  BASE 

FS-OKANOGAN-                       23  INTERCITY  AIRPORT 
WENATCHEE  NF                       RD  5  Ml  N  OF  TWISP 
NORTH  CASCADES            ,                                                     1 
SMOKE  JUMPER  BASE     i 

WINTHROP 
TWISP  

WA 

1 
WA 

9886?    AGRICULTURE  

98862    AGRICULTURE  

103c  

103r 

1 

20A 

c 

0 

BLACKWELL  SANITARY           SECTION  11  T35N  R15E          BLACKWELL  

LANDFILLTMICOLET  NA- 
TIONAL FOREST 

NICOLET  NF   LAONA  SAN-     SECTION  11  T35N  R15E          BLACKWELL  

ITARY  LANDFILL 

Wl 
Wl 

54S4-     AGRICULTURE  

54541    AGRICULTURE  

103c.  103a. 
3016 

103c.  10.3a. 
3016 

20A 

C            VANCOUVER  NATIONAL         HQ  VANCOUVER  BAR-           VANCOUVER              WA                '-i86e-     ARWv        

GUARD  BARRACKS                 RACKS  B-638 
0            VANCOUVER  NATIONAL         HQ   VANCOUVER  BAR-           VANCOUVER              v\'A                ^8W.'     i"V-        

GUARD  BARRACKS                 RACKS  B-638                     , 

III. 

3010.  3016. 

103c 
3016.  lOte 

20. 

c            YAKIMA  FIRING  CENTER 
0          :  YAKIMA  FIRING  CENTER 

1-82,  4  Ml  N  OF  CITY  

Ifl?  4  Ml  N  nF  CITY 

YAKIMA       

YAKIMA  

WA 
WA 

98901 

98901 

ARMY     

ARMV        

aOOfi,  3010. 

3016.  103c. 
300S,  3010. 

3016.  103c 

20A 

c            CAMP  WESLEY  HARRIS          SEABECK  HWY  3  Ml  W  OF     BREMERTON              WA                Q83'C    NAVv        

MARINE  FACILITY                     CY 
0            CAMP  WESLEY  HARRIS          SEABECK  HWY  3  Ml  W  OF     BREMERTON              WA                9831C    NAv'v      

MARINE  FACILITY                     CY                                                                                , 

3010.  103c 
103c 

20 

c          :  JACKSON  PARK  HOUSING  :  AUSTIN  DRIVE  AT  SHORE      BREMERTON           |  WA          |      983-; 

COMPLEX                            '      DRIVE 
0            JACKSON  PARK  HOUSING     AUSTIN  DRIVE  AT  SHORE      BREMERTON              WA                983^2 

,      DRIVE 

NAVY  

NAVY      .    .' 

3010.  3016. 

103c 
3010,  3016, 

103c 

20A 

!    rM  1^.— r  0/-M  mo  iiAV/Al               1    <  CT  CTQCCT  (~nnc    1  nc               nDCiJCQTnKi                    \A/A                    CiAT14- 

NAVV         

»X».  3010. 

3016.  103c. 

103a. 
3005,  3010. 

3016.  103c, 

103a 

20A 

c 

0 

SHIPYARD 

PUGET  SOUND  NAVAL           1ST  STREET  CODE  106 
SHIPYARD 

BREMERTON 

WA 

^3 '4 

NAi'v        

c 

NAVAL  UNDERSEA  WAR 
FARE  ENGINEERING 
STATION  (4  AREAS) 

KEYPORT  NAVAL  UNDER- 
SEA WARFARE  ENG 
STATION 

HWY  308   E  END   

HWY  306   E  END 

KEYPORT  

KEYPORT     

WA 
WA 

98345 

98345 

NAVY  

NAVY       „ 

3005.  3010. 

3016,  103c, 

103a 
3005.  3010. 

3016,  103c, 

103a 

20A 

: 

J 

Federal  Agency  Hazardous  Waste  Compliance  Docket  NFRAP  Status  Facilities  Upr  a- 


Facility  name 


Facility  address 


City 


EAKER  AIR  FORCE  BASE 
PINE  BLUFF  ARSENAL  


97CSG/DEEV     EAKER  AFB 


State 


HIGHWAY  65 


PINE  BLUFF 


FDA  NATIONAL  CENTER  FOR  TOXI-  I  3900  NCTR  RD  JEFFERSON  

COLOGICAL  RESEARCH  | 

BLM-KAISER  EAGLE  MOUNTAIN  i  N  OF  HWY  10  8M  OFF  KAISER  RD  DESERT  CENTER 

IDAHO  SPRINGS  MERCURY  SITE  T35  R73W  S36  IDAHO  SPRINGS 

CLAIBORN    RANGE,    ENGLAND    AIR  .  LA  HWY   488   13M   SW  OF   ALEXAN-  ALEXANDRIA 

FORCE  BASE  DRIA 

MARTIN  MARIETTA  AEROSPACE  ^  13800  OLD  GENTILLY  ROAD  NEW  ORLEANS 


BIA-SHAKOPEE  DUMP 

CONSTRUCTION  BATTALION  CEN- 
TER GULFPORT 

BLM-DUVAL  CORPORATION  

BLM-IAW  HOT  OIL  SERVICE 

BLM-MARATHON  OIL  CO,  INDIAN 
BASIN  PLANT 


SECTION  1  T115N  R23W 


SHAKOPEE 


I  AR 
AR 

AR 


CA 

CG 
lA 

LA 

MN 


Zip 


Agency 


Reporting 
mechanism 


72315-    AIR  FORCE 

500C; 
71602,  ARMY   


72079    HEALTH  AND 

HUMAN  SERV- 
ICES 

q2<'39  inferior 
boss;  interior 
~'3c-    agriculture  ,. 


5200  CBC  2ND  STREET  GULFPORT  MS 


701 20     NASA 

5e,379     iMEBiOR 
395.C"     NAVV 


20  MILES  EAST  OF  CARLSBAD  CARLSBAD 

T17S.  R31E,  SEC21    T-OCO  HILLS 


MM 
NW 
NM 


88220    INTERIOR 
67415    INTERIOR 

iN-^FPiOR 


3005  3010 
3016  103c 

3005  3010 
3016  103c 
103a 

3010 


103c 

3016  103c 
3010 

3005  3010 
3016  103c 

103c 

3010  103c 
103a 

103c  3016 

103c  3016 

103c 


50194 
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Facility  name 


Facilrty  address 


City 


BLM-TRUTH     OR     CONSEQUENCES     T13SR4WSEC22NMPH 

LANDFILL 
AMERICAN     ANTIMONV     CORPORA      T  26N  R   34E  SECTION  26 

TION 

INDIAN  SPRINGS  LANDFILL   a.... 

NIAGARA  STATION 


PLANT    *3 

CORPi 
BIA-CADDO 
BIA-CADDO 
BIA-CADDO 
BIA-CADDO 
BIA-CADDO 
BIA-CADDO 
BIA-CADDO 
NEW  ARMY 
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BILUNQ  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[FRL-7070-3] 

Leaking  Underground  Storage  Tank 
(LUST)  Trust  Fund  Cooperative 
Agreements — USTfields  Pilots; 
Announcement  of  Deadline  Extension 

AGENCY:  Envirunrrifntal  f^rottM  tinn 
Agency  (EPA) 

ACTION:  Request  for  proposals:  notice  of 
deadline  extension. 


SUMMARY:  Due  to  the  recent  national 
events.  EPA  is  extending  the  deadline 
for  submitting  proposals  for  r.STfields 
Pilots  from  ()f:tober  22.  2001  to 
November  19.  2001    Refer  to  Federal 
Register.  66  FR  44345.  August  2,i,  2001 
for  more  information 
DATES:  The  deadline  for  submitting 
proposals  for  the  USTfields  Pilots  is 
extended  to  November  19.  2001    All 
proposals  must  be  postmarked  bv  that 
date.  States,  tribes,  and  intertribal 
consortia  must  send  their  proprisals  to 
their  respective  EPA  Regional  offic:e  via 


registered  or  tracked  mail  (EPA 
Regional  Office  contact  information  is 
provided  in  the  Proposal  Guidelines.) 

ADDRESSES:  Besides  obtaining  the 
Proposal  (.uidelines  on  EPA's  website  at 
v\MW.Hpa  gov/nust.  interested  persons 
can  also  obtain  a  copy  by  contacting 
their  EPA  Regional  office  or  bv  calling 
the  RCRA.  Superfund.  and  EPCRA  Call 
Center  at  the  following  numbers:  Callers 
outside  the  Washington.  Df]  metro  area 
at  1 -800-424-9  i4h.  callers  in  the 
Washington.  D(;  metro  area  at  (703) 
412-9810:  TDU  for  the  hearing  impaired 
at  1-800-553-7672 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  McNeelv.  EPA  Office  of 
Underground  Storage  Tanks  (GUST)  at 
(703) 603-7165, 

maifflv  fit fvpn "<ppa.gov.  or  Tim  R. 
Smith.  EPA  OUST  at  (703)  603-7158. 
smith .  timr<eiepa.gov. 

Dated:  September  23.  2001 
Devereaux  Barnes. 

Acting  Assf-tni]!  Ailininistralur.  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Dm.    ni^24-)f)R  F\]^^d  10-1-01.  8:45  am] 
BILUNG  CODE  65«0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7070-4] 

Office  of  Research  and  Development, 
National  Center  for  Environmental 
Assessment,  Board  of  Scientific 
Counselors'  Subcommittee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice,  revised  meeting  times 
on  October  10-11,  2001. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463. "as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the  U.S. 
Environmental  Protection  Agencv. 
Office  of  Research  and  Development 
(ORD),  National  Center  for 
Environmental  Assessment  (NCEA), 
Board  of  Scientific  Counselors 
Subcommittee  (BOSC).  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
October  10  and  11,  2001.  The  meeting 
will  begin  at  8:30  am  on  October  10  and 
adjourn  at  approximately  6:00  pm.  On 
October  11  the  meeting  will  begin  at 
8:00  am  for  approximately  one  and  one 
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quarter  hour.  The  Sub  Committee 
Members  will  then  have  a  writing 
session  for  three  hours.  The  Members 
will  need  to  leave  no  later  than  noon 
due  to  the  increased  security  at  the 
airports.  All  times  noted  are  Eastern 
Time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Charles  Glover  Building.  808  1 7th 
Street,  NW,  4th  Floor  Conference  Room, 
Washington,  DC  20006.  Seating  is 
limited;  therefore,  you  must  notify 
Joanna  Foellmer,  Designated  Federal 
Official,  Board  of  Scientific  Counselors 
Subcommittee,  to  confirm  attendance  no 
later  than  October  4  (address  listed 
below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanna  Foellmer  at  (202)  564-3208. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Scientific  Counselors  (BOSC)  was 
established  to  provide  objective  and 
independent  counsel  to  the  Office  of 
Research  and  Development  (ORD)  on 
the  management  and  operation  of  ORD's 
research  programs.  The  primary 
functions  of  BOSC  are:  (1)  to  evaluate 
science  and  engineering  research 
programs,  laboratories,  and  research- 
management  practices  of  ORD  and 
recommend  actions  to  improve  their 
quality  and/or  strengthen  their 
relevance  to  the  mission  of  the  EPA;  and 
(2)  to  evaluate  and  provide  advice 
concerning  the  use  of  peer  review 
within  ORD  to  sustain  amd  enhance  the 
quality  of  science  in  EPA. 

In  September  1997,  a  programmatic 
review  of  ORD's  National  Center  of 
Environmental  Assessment  (NCEA)  by 
an  Ad  Hoc  Subcommittee  of  the  BOSC 
provided  an  opportunity  for  NCEA  to 
look  at  its  past,  present,  and  future.  As 
part  of  the  review,  the  staff  and 
management  of  NCEA  prepared  a  "Self- 
Study  Report,"  which  was  submitted  to 
the  BOSC  Subcommittee  for  pre-meeting 
review.  During  the  meeting,  the 
Subcommittee  discussed  the  Self-Study 
Report  responses  with  NCEA 
management  and  staff.  They  gathered 
additional  comments  from  the  staff 
regarding  the  organization, 
management,  human  resources,  and 
their  professional  relationships  with  the 
Agency  and  with  external  users  of 
NCEA  products.  A  final  report  from  the 
BOSC  Ad  Hoc  Subcommittee,  dated 
April  1998,  was  submitted  to  NCEA. 
The  final  report  included  the 
conclusions  and  recommendations  of 
the  Subcommittee  based  on  the  input 
from  the  meeting,  the  Self  Study  Report, 
and  the  experience  of  the 
Subcommittee. 

Since  the  1998  report,  NCEA  has 
worked  to  refocus  some  of  its  activities 
and  directions  in  response  to  the 


recommendations  of  the  Subcommittee 
and  in  the  context  of  the  EPA  and  ORD 
Strategic  Plans.  As  a  next  step,  standing 
BOSC  Subcommittees  have  been 
developed  that  will  work  closely  with 
the  individual  ORD  laboratories  and 
centers.  The  membership  of  each  of  the 
standing  subcommittees  have  been 
selected  to  reflect  the  missions  of  each 
ORD  component  within  the  risk 
assessment  paradigm.  The  upcoming 
meeting  is  the  first  step  in  this  working 
partnership  between  the  NCEA-BOSC 
Subcommittee  and  NCEA  management 
and  staff. 

NCEA  is  in  process  of  developing  a 
response  to  a  series  of  questions  that 
were  submitted  by  the  BOSC  to  help  the 
NCEA-BOSC  Subcommittee  gauge  the 
progress  of  the  Center  since  its  1997 
review  and  to  evaluate  science  and 
plarming  activities  that  NCEA  has 
developed  to  address  the  priorities  and 
directions  included  in  the  EPA  and  ORD 
Strategic  Plans.  The  October  meeting 
will  include  a  discussion  of  the  NCEA 
responses  to  the  questions  and 
opportunities  for  public  comment 

Anyone  desiring  a  draft  agenda  mav 
fax  their  request  to  Joanna  Foellmer  at 
Fax  Number  202-565-0061    If  you 
would  prefer  to  e-mail  your  request,  the 
address  is:  Foellmer  foanna@epa  gov 
Any  member  of  the  public  wishing  to 
make  a  presentation  at  the  meeting 
should  contact  Joanna  Foellmer,  U.S. 
Environmental  Protection  Agency. 
Office  of  Research  and  Development, 
National  Center  for  Environmental 
Assessment.  (Mail  Code:  8601D).  1200 
Permsylvania  Avenue.  N  W  , 
Washington.  DC  20460;  or  by  telephone 
at  (202)  564-3208.  In  general,  eac  h 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes.  Requests  for  oral  comments 
must  be  in  writing  (e-mail,  fax  or  mail) 
and  received  by  loanna  Foellmer  no 
later  than  noon  Eastern  Time  one  week 
prior  to  the  meeting.  E-mail  must  be  in 
WordPerfect  formats  suitable  for 
Windows  95/98.  The  draft  report  will  be 
available  mid  September  .Anyone 
interested  in  a  copy  can  download  the 
file  off  the  internet  Please  contact 
Joanna  Foellmer  for  the  correct  internt't 
address. 

Dated:  September  25,  2001. 
Art  Payne. 

Director.  S'atlonal  Cfnter  for  Environmental 

Assessment. 

!FR  Doc.  01-24602  Fileil  Ui-1-01;  8:45  ami 

HLUNG  COOe  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7070-6] 

Announcement  of  Avallabiltty  and 
Request  for  Comment  on 
"Recognizing  Contptetlon  of 
Corrective  Action  Activities  at  RCRA 
Facilities'  Guidance 

AGENCY:  Environmental  Protection 
Agency  (EP.M 
ACTION:  NotiLe. 

SUMMARY:  The  intent  of  this  notice  is  to 
announce  the  availability  of  the 

Recognizing  Completion  of  Corrective 
Action  .Activities  at  RCR.A  Facilities" 
draft  guidancf  memorandum,  and  invite 
public  comment.  By  inviting  comment, 
we  hope  to  encourage  greater 
involvement  by  States  the  regulated 
community,  members  of  the  public,  and 
other  stakeholders. 
DATES:  Comments  may  be  submitted 
until  November  1,  2001. 
ADDRESSES:  If  vou  wish  to  comment  on 
the  draft  guidance,  you  should  send  an 
original  and  two  copies  of  your 
comments,  referencing  docket  number 
F-2001-CC,\.A-FFFFF  If  using  regular 
US  Postal  Service  mail  to  RCR.A 
Docket  Information  Center,  U  S. 
Environmental  Protection  Agency 
Headquarters  (EPA  HQ),  Office  of  Solid 
Waste.  Ariel  Rios  Building  (5305G). 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20460-0002.  If  using 
spei  ial  delivery  such  as  overnight 
express  service  send  to;  RCRA  Docket 
Information  Center  (RIC).  Crvstal 
Gateway  1,  1235  lefferson  Davis 
Highway,  First  Floor.  Arlington,  VA 
22202.  Hand  deliveries  of  idmmpnts 
should  be  made  to  the  Arlint;t"i)   \  .\ 
address  above.  You  may  also  submit 
comments  electronically  through  the 
internet  to:  rcra-docket@epa  gov. 
Comments  in  electronic  format  must 
also  reference  the  docket  number  F- 
2001-CCAA-FFFFF.  If  you  choose  to 
submit  your  comments  electronically, 
you  should  submit  them  as  an  ASCII  file 
and  should  avoid  the  use  of  special 
charac  ters  and  any  form  of  encryption. 

You  should  not  submit  electronically 
confidential  business  information  (CBI). 
You  must  submit  an  original  and  two 
copies  of  (HI  under  separate  cover  to: 
RCRA  CBI  Document  Control  Officer, 
Office  of  .Solid  Waste,  U.S.  EPA,  Ariel 
Rios  Building  (5303W),  1200 
Pennsylvania  Avenue  NW,  Washington 
DC  20460-0002. 

.\n\  public  comment  we  receive  and 
supporting  materials  will  be  available 
fir  viewing  in  the  RC'RA  Information 
Center  (RIC!   located  at  Crvstal  Gateway 
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I,  First  Floor,  1235  Jefferson  Davis 
Highway.  Arlington,  V'A.  The  RIC  is 
open  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  federal 
holidays  To  review  docket  materials. 
we  recommend  that  you  make  an 
appointment  by  calling  703-603-9230 
You  may  copy  a  maximum  of  100  pages 
from  any  regulatory  docket  at  no  charge. 
Additional  copies  cost  SO.  15  per  page. 
The  index  and  some  supporting 
materials  are  available  electronicallv. 
See  the  Supplementary  Information 
section  of  this  Federal  Register  notice 
for  information  on  accessing  the  index 
and  these  supporting  materials. 

The  Agency  is  posting  this  document 
on  the  Corrective  Action  website;  http/ 
/wwH.epa  gov/correctiveaction  If  vou 
would  like  to  receive  a  hard  copv. 
please  call  the  RCRA  Hotline  at  800- 
424-0346  or  TDD  800-553-7672 
(hearing  impaired).  In  the  Washington. 
DC,  metropolitan  area,  call  703—412- 
9810  or  TDD  703-412-3323. 

For  more  detailed  information  on 
specific  aspects  of  the  draft  guidance 
document,  contact  Barbara  Foster, 
Office  of  Solid  Waste  5303W,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue  NW,  Washington. 
DC  20460,  (703-308-7057). 
[foster  barbara@epa.gov) . 

SUPPLEMENTARY  INFORMATION:  The  draft 
guidance  document  will  be  available  on 
the  Internet  at:  http://www.epa.gov/ 
correctiveaction. completion  of 
corrective  action  activities.  This 
guidance  will  take  the  form  of  a 
memorandum  from  EPA  headquarters  to 
the  Regional  offices.  EPA  developed  this 
memorandum  to  provide  guidance  to 
EPA  and  State  regulators  in  recognizing 
completion  determinations  at  RCRA 
treatment,  storage,  and  disposal 
facilities.  By  recognizing  completion  of 
corrective  action  activities,  the  agency 
can  inform  the  owner  or  operator  that 
RCRA  corrective  action  is  complete  at 
the  facility  This  information  can 
promote  transfer  of  ownership  of  the 
property  and,  in  some  cases,  can  help 
return  previously  used  commercial  and 
industrial  properties,  or  "brownfields,"' 
to  productive  use. 

The  official  record  for  this  notice  will 
be  kept  in  paper  form.  Accordingly,  we 
will  transfer  all  comment  and  input 
received  electronically  into  paper  form 
and  place  them  in  the  official  record, 
which  also  will  include  all  comments 
submitted  directly  in  writing.  The 
official  .-ecord  is  the  paper  record 
maintained  at  the  RCRA  Information 
Center. 

All  input  will  be  considered 
thoroughly  and  seriously  by  EPA.  EPA 
will  not  immediately  reply  to 


commenters  electronicallv  other  than  to 
seek  clarific:atinn  of  electronic 
comments  that  my  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above, 

Ddlcd:  September  25.  2001 
Elizabeth  Cotsworth, 
Director.  Office  of  Solid  Waste. 

Memorandum 

Subject:  Recognizing  Completion  of 
Corrective  Action  Activities  at  RCRA 
Facilities 

Fro/77.  OS WER  OECA 

To:  RCRA  Division  Directors,  Regions 
I-X  Enforcement  Division  Directors, 
Regions  I-X  Regional  Counsel 

This  memorandum  provides  guidance 
to  the  Regions  and  the  authorized  States 
on  acknowledging  completion  of 
corrective  action  activities  at  RCRA 
treatment,  storage  and  disposal 
facilities.'  It  provides  guidance  on  when 
completion  determinations  should  be 
made,  and  the  appropriate  procedures 
EPA  and  the  authorized  States  should 
follow  when  making  completion  of 
corrective  action  determinations. ^ 

Why  Recognize  Completion  of 
Corrective  Action  ^ 

An  official  determination  that 
correc:tive  action  is  complete,  made 
through  appropriate  procedures, 
benefits  the  owner  or  operator  of  the 
facility,  the  regulatory  agency 
implementing  the  corrective  action,  and 
the  public.  By  making  a  formal 
completion  determination,  the 
regulatory  agency  (EPA  or  the 
authorized  State  ')  can  inform  the  owner 


Th(;  RCKA  statulory  provisions  and  EP,^ 
regulation-,  rpfwrenced  in  this  document  t.ontain 
legally  binding  refjuirpments  This  document  does 
not  substitutp  for  those  provisions  or  regulations, 
nor  is  it  a  regulation  itself  Thus,  it  does  not  impose 
legally-binding  requirements  on  EPA.  States,  or  the 
rugulated  oommunily.  and  may  not  apply  to  a 
particular  situation  fwsed  upon  the  circumstances 
EP.A  and  Stale  decisionmakers  retain  the  discretion 
to  adopt  approaches  on  a  case-bv-case  basis  that 
differ  from  this  guidance  where  appropriate   .^nv 
d«;isions  regarding  a  particular  facility  will  be 
made  based  on  the  applicable  statutes  and 
regulations  Therefore,  interested  parties  are  free  to 
raise  questions  and  ob)ections  about  the 
appropriateness  of  the  application  of  this  guidance 
to  ^  particular  situation,  and  EPA  will  consider 
whether  or  not  the  recommendations  or 
interpretations  in  the  guidance  are  appropriate  in 
that  situation.  EPA  may  change  this  guidance  in  the 
future. 

'  "Ojmpletion  of  corre<.tive  action"  refers,  for  the 
purposes  of  this  memorandum,  to  the  satisfaction 
of  obligations  pertaining  to  past  releases.  Nothing 
in  this  memorrindum  is  meant  to  address 
obligations  regarding  future  releases  at  a  facility 
For  example,  the  fact  that  the  Agency  has 
determined,  at  a  permitted  facility  that  cleanup  of 
past  releases  is    complete.  '  would  not  affect  the 
facility  s  permitting  obligation  to  report  and  clean 
up  future  releases  at  the  facility 

'  Authorized  State  for  purposes  of  this  memo 
refers  to  a  State  with  an  authorized  corrective  action 


or  operator  of  a  facility  that  RCRA 
corrective  action  is  complete  at  the 
facility.  This  information  can  promote 
transfer  of  ownership  of  the  property 
and.  in  some  cases,  can  help  return 
previously  used  commercial  and 
industrial  properties,  or  "brownfields." 
to  productive  use.  Further,  once  the 
regulatory  agency  implementing 
corrective  action  makes  a  determination 
that  corrective  action  is  complete,  it  can 
remove  that  facility  from  its  workload 
universe  and  focus  agency  resources  on 
other  facilities.  Finally,  because 
completion  determinations  should  be. 
made  through  a  process  that  provides 
adequate  public  involvement,  the 
process  of  making  a  formal  completion 
determination  assures  the  public  an 
opportunity  to  review  and  comment  on 
the  cleanup,  and  to  pursue  available 
administrative  and  judicial  challenges 
to  the  agency's  decision.'' 

When  Should  an  Agency  Make  a 
Determination  That  Corrective  Action  Is 
Complete? 

At  some  facilities,  EPA  or  the 
authorized  State  will  determine  that  no 
corrective  action  is  necessary.  At 
facilities  where  corrective  action  is 
necessary,  the  regulatory  agency  should 
make  a  determination  that  corrective 
action  is  complete  when  a  review  of  the 
remedy  indicates  that  releases  have 
been  addressed  as  necessary  to  protect 
human  health  and  the  environment  (see 
40  CFR  264.101).  Compliance  with 
corrective  action  requirements  should 
be  evaluated  against  applicable 
requirements,  e.g.,  the  permit,  a  RCRA 
section  3008(h)  order,  or  40  CFR  Part 
264,  Subart  F.  Regulatory  agencies 
should  consider  the  May  1,  1996 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  and  other  Agency 
guidance,  in  making  completion 
determinations  (see  61  FR  19432), 

What  Procedures  Should  an  Agency 
Follow  to  Recognize  Completion  of 
Corrective  Action? 

The  regulations  do  not  have  explicit 
procedures  for  recognizing  completion 
of  corrective  action,  so  the  regulators 
have  considerable  flexibility  in 
developing  procedures  for  making 
completion  determinations.  The 
regulatory  agency  implementing  the 
corrective  action  program  in  that  State 
(i.e,,  the  authorized  State  program  or,  in 


program.  It  should  be  noted  that  in  authorized 
States,  EPA  may  be  the  lead  Agency  implementing 
corrective  action  at  a  facility  under  the  authority  of 
RCRA  section  3008(h). 

♦The  Agency  anticipates  that  at  facilities  where 
meaningful  public  involvement  begins  early  in  the 
corrective  action  process,  challenges  at  this  point 
are  less  likely 
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unauthorized  States,  EPA)  should 
ensure  that  a  completion  determination 
has  been  made  through  appropriate 
procedures.  Providing  meaningful 
opportunities  for  public  participation  in 
the  decisionmaking  process  should  be  a 
crucial  component  of  a  completion 
determination  procedure.  The  Agency 
believes  that  the  following  generally  are 
appropriate  procedures  for  making 
completion  determinations.  > 

At  permitted  facilities,  the  agency 
(EPA  or  the  authorized  States)  should 
modify  the  permit  to  reflect  the  agency's 
determination  that  corrective  action  is 
complete.  The  current  regulations  in  40 
CFR  270.42  provide  procedural 
requirements  for  facility  requested 
permit  modifications.  In  most  cases, 
completion  of  corrective  action  will  be 
a  Class  3  permit  modification,  and  the 
agencv  should  follow  those  procedures 
(or  authorized  State  *»quivalent). 
including  the  procedures  for  public 
involvement.  In  cases  where  no  other 
permit  conditions  remain,  the  permit 
could  he  modified  not  only  to  reflect  the 
completion  determination,  but  also  to 
change  the  expiration  date  of  the  permit 
to  allow  earlier  permit  expiration  [see 
40  CFR  270.42  (Appendix  1(A)(6)). 

At  non-permitted  facilities  where 
facility-wide  co'rrective  action  is 
complete,  and  all  other  RCRA 
obligations  at  the  facility  have  been 
satisfied,  EPA  or  the  authorized  State 
mav  acknowledge  completion  of 
corrective  action  by  terminating  interim 
status  through  final  administrative 
disposition  of  the  facilitv's  permit 
application  [see  40  CFR'270.73(a)).  To 
do  so.  the  permitting  authority  at  the 
facility  (EPA  or  the  authorized  State  or 
both,  depending  on  the  authorization 
status  of  the  State)  should  process  a 
final  derision  following  the  procedures 
for  permit  denial  in  40  CFR  part  124,  or 
authorized  equivalent/' 

EPA  recognizes  that  referring  to  this 
decision  as  a  "permit  denial"  can  be 
confusing  to  the  public  and  problematic 
to  the  facility  when  the  facility  is  in 
compliance,  is  not  seeking  a  permit,  and 
does  not  have  an  active  permit 
"application."  Therefore,  regulatory 


•of  course  if  h  facility's  pfrmit  pnivides 
(itherwisp.  these  proceciurps  would  nut  be 
approp'^iate  at  that  facility 

*•  I  nder  EP.^  permit  denial  prixedures  in  40  (TR 
pait  124.  EPA  must  issue,  based  on  the 
administrative  record,  a  notice  of  intent  to  deny  the 
facilitv  permit  iscf  40  CFR  124.6(b)  and  124  9|  The 
notice  must  be  publicly  distributed,  accompanied 
bv  a  statement  of  basis  or  fact  sheet,  and  there  must 
be  an  opportunity  for  public  comment,  including  an 
opportunity  for  a  public  hearing,  on  EP.^■s 
proposed  permit  denial  (spe40O"R  124  7,  124  8 
124.10.  124.11,  and  124  12)  In  making  a  final 
permit  determination.  EPA  must  respond  to  any 
public  comments  (see  40  CFR  124  17)  l'nder40 
CFR  124.19.  final  decisions  are  subject  tii  appeal 


agencies  may  choose  to  use  alternate 
terminology  (e.g..  a  "no  permit 
necessary  determination")  to  refer  to 
this  decision,  though  't  is  issued 
through  the  permit  denial  process  or 
authorized  equivalent.  Regardless  of  the 
terminology  used,  the  basis  for  the 
decision  should  be  stated  clearly, 
generallv  that:  (1)  There  are  no  ongoing 
treatment,  storage,  or  disposal  activities 
that  require  a  permit;  (2)  all  closure  and 
post-closure  requirements  applicable  dt 
the  regulated  units  have  been  fulfilled; 
and  (3)  all  corrective  action  obligations 
have  been  met. 

EPA  and-the  authorized  States  ma\ 
develop  procedures  for  recognizing 
completion  of  corrective  action  at  mm- 
perrnitted  facilities  other  than  the 
permit  decision  process  described 
abo\e.  For  example,  an  agency  may 
have  procedures  for  issuing  a  notice 
informing  the  facility  and  the  public 
that  the  facilitv  has  met  its  corrective 
action  obligations,  rather  than  issuing  a 
final  permit  decision  EPA  believes  the 
alternative  procedures  should  provide 
procedural  protections  equivalent  to, 
although  not  necessarih  identical  to, 
those  required  by  EPA's  40  C:FR  part  124 
requirements  (or  the  authorized  State 
equivalent).  Owners  and  operators 
should  be  aware  that  informal 
communications  regarding  the  current 
status  of  cleanup  activities  at  the  site  are 
not  the  same  as  completion 
determinations 

Use  of  an  alternative  procedure  might 
be  especiallv  useful  in  acknowledging 
completion  of  a  corrective  action 
remedv  (or  a  determination  that  nn 
corrective  action  is  necessary)  that 
covers  only  a  portion  of  the  facility  A 
partial  completion  determination  might 
be  used  at  a  facilitv  that  has  cleaned  up 
a  portion  of  a  facility  and  where  a 
partial  completion  determination  will 
facilitate  the  productive  reuse  of  that 
portion  of  the  facility.  An  alternative 
approach  could  also  acknowledge 
completion  of  corrective  action  at  a 
facility  with  ongoing  RCRA  activities. 
For  example,  a  facility  md\  be 
conducting  post-closure  care  at  a 
regulated  unit  under  an  alternate  non- 
permit  authority,  as  allowed  under  the 
October  22,  1998  Post-Closure  rule  {ser 
63  FR  56710),  yet  may  have  completed 
corrective  action  at  its  solid  waste 
management  units.  In  this  case,  interim 
status  generally  should  not  be 
terminated  becau.se  all  RCRA 
obligations  have  not  been  met.  but  it 
may  be  appropriate  to  issue  a  letter  (as 
described  above)  recognizing 
completion  of  the  corrective  action 
obligations  to  bring  finality  to  that 
process 


Bv  following  appropriate  procedures 
the  authorized  ageni  \  'an  make  a 
sound,  well  informed  completion 
determination.  However,  EPA  notes 
that,  whether  at  a  permitted  or  non- 
permitted  fai  ilit\  and  regardless  of  tlje 
completion  determination  procedure 
used,  if  EPA  or  the  authorized  state 
discovers  unreported  or  misrepresented 
releases  subsequent  to  the  completion 
determination  then  EPA  and  the 
authorized  State  may  conclude  that 
additional  cleanup  is  needed.^ 

Where  Con  I  Obtain  Additional 
Information  About  Completion  of 
(Corrective  Action? 

For  further  infonnation  on  completion 
of  corrective  action,  please  contact 
Barbara  Foster  at  703-308-7057  or  Peter 
Neves  at  202-564-6072. 
FR  \y>(    01    J4r)03  Filed  10-1-01'.  8:45  am) 

BILUNG  CODE  e560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FBL-707O-5] 

San  Gabriel  Superfund  Site;  Notice  of 
Administrative  Settlement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  accordance  with  the 
( .umprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  as  amended  by  the 
Superfund  .\mendments  and 
Reauthorization  Act  of  1986  (CERC1J\), 
42  ISC,  4600  pt  seq..  notice  is  hereby 
given  that  an  .Agreement  and  Covenant 
Not  to  Sue  (Prospective  Purchaser 
.•\greement.  or  PPA)  associated  with  the 
San  Gabriel  Superfund  Site  Superfund 
Site  was  executed  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
on  September  25.  2001.  The  Prospective 
Purchaser  Agreement  resolves  potential 
claims  of  the  United  States  under 
sections  106  and  107(a)  of  CERCLA,  42 
use  9606  and  9607(a)  against 
Northrop  Grumman  Systems 
Corporation,  a  Delaware  corporation. 
(the  Purchaser)  The  Purchaser  plans  to 
acquire  Aerojet-General  Corporation's 
electronics  plant,  comprising 
approxiinateh  "0,  located  at  1100  West 
Hollvvale  Avenue.  Azusa.  California 


■  Of  course,  if  EPA  subsequently  di«;overs  » 
situation  that  may  present  an  imminent  and 
substantial  endangerment  to  human  health  or  the 
enyironment,  EPA  may  elect  to  use  its  RCRA 
section  7003  imminent  and  substantial 
endangerment  authority,  ur  othei  applicable 
authorities,  to  require  additional  work  at  the 
facility. 
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within  the  Baldwin  Park  Operable  Unit 
(BPOU)  of  the  San  Gabriel  Valley 
Superfund  Site.  The  Purchaser  intends 
to  use  the  plant  for  the  design  and 
manufacture  of  space-based  sensors  and 
smart  weapons. 

A  notice  of  the  proposed  PPA  and 
opportunity  for  public  commf^nt  was 
published  August  10.  2001  at  66  FR 
42227.  Based  on  a  review  of  the  public 
comments  and  EPA's  independent 
analysis  of  the  facts  and  circumstances 
concerning  this  matter.  EPA  has 
modified  the  proposed  PPA. 

The  primarv  modification  is  that  EPA 
has  significantly  increased  the  amount 
of  consideration  required  in  exchange 
for  the  liability  release  granted  to  the 
Purchaser.  Specifically,  the  PPA  nnw 
requires  Aerojet  to  provide  an 
additional  S40  million  in  cash  for 
deposit  into  a  third-partv  escrow 
account 

The  settlement  now  provides  the 
following  benefits  to  EPA:  the  Purchaser 
will  pay  EPA  S325.0O0  in  cash,  to  be 
held  in  reserve  in  a  special  account  for 
future  cleanup  work  at  the  BP(5l ': 
Aerojet,  a  potentially  responsible  part\ 
at  the  BPOL:.  will  pay  EPA  S9  million 
as  partial  reimbursement  of  its  past 
costs  to  be  held  in  the  same  special 
account  for  the  same  purposes.  Aerojet 
will  pay  S40  million  into  a  third-part\ 
escrow  account  that  mav.  with  EPA 
approval,  be  used  to  fund  construction 
of  the  groundwater  remedy  at  the  BPOU; 
and  Aerojet's  parent  companv.  GenC^orp 
Inc..  will  provide  a  written  guaranty  of 
S25  million  to  assure  Aero|et's 
performance  of  future  cleanup  activities. 
DATES:  This  Prospective  Purchaser 
Agreement,  as  modified,  is  effective 
September  25.  2001. 

Public  Comments:  The  public 
comment  period  on  the  proposed 
Prospective  Purchaser  Agreement  closed 
on  September  10.  2001.  EPA  received 
100  comments  from  various  entities  and 
individuals.  Responses  to  these 
comments  have  been  prepared  and  are 
available  for  public  inspection  at  the 
address  below. 

ADDRESSES:  The  Prospective  Purchaser 
Agreement,  as  modified,  the  Response 
to  Public  Comments  and  additional 
background  documents  relating  to  thf 
settlement  are  available  for  public: 
inspection  in  the  Superfund  Records 
Center.  San  Gabriel  Valley  Superfund 
Site  file,  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco,  CA  94105  The 
modified  Prospective  Purchaser 
Agreement  can  be  accessed  through  the 
Internet  on  EPA  Region  9s  Website 
located  at:  http://\^-i\-\^-.p po.gov/ 
region09/v\aste/brown/ppa  html 


A  ropv  of  the  Agreement  may  be 
obtained  from  Lewis  Maldonado.  Senior 
Counsel  (ORC-3),  (Jffice  of  Regional 
Counsel.  U.S.  EPA  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105  C'omments  should  reference 

Northrop  Grumman  PPA.  San  Gabriel 
Superfund  Site"  and  "Docket  No.  2001- 
15"  and  should  be  addressed  to  Lewis 
Maldonado  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Maldonado.  Senior  Counsel 
(ORC-3).  Offir  f.  ni  Regional  Counsel, 
U.S.  EPA  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105;  phone: 
(415) 744-1342; fax  (415)  744-1041;  e- 
mail:  maIdonado.lewis@epa.gov. 

DdU'd   September  25.  2001. 

|ohn  Kemmerer, 

Acting  Director.  Superfund  Division.  Region 
L\. 

(PR  Doc.  01-24593  Filed  lU-1-01;  8:45  am] 

BILLING  COOE  &S60-50-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  .Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Ciovernment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  November  8,  2001  regular  meeting  of 
tbe  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  Board  will 
hold  a  special  meeting  at  9  a.m.  on 
Tiiesdav.  Novemhrr  (i.  2001    An  agenda 
for  that  meetint^  will  be  published  at  a 
later  date 

FOR  FURTHER  INFORMATION  CONTACT: 

Kfll\  Miki-'l  Williams.  Secretarv  to  the 
Farm  Oedit  Administration  Board. 
(703)  883-4025,  TUD  (703)  883-*444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  September  28,  2001. 

leanetle  C.  Brinkley. 

Acting  Secretary-.  Farm  Credit  .'^dniini^tmtinn 
Board. 

|FR  Doc.  01-24774  Filed  KMll,  8:45  ami 

BILUNG  CO0€  670S-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

,Sp(iifmhfr  J4,  JiJOl 

SUMMARY:  The  Federal  Communications 
C:ommission.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 


invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology, 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  3. 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  3060-0057. 

Title:  Application  for  Equipment 
Authorization,  47  CFR  Sections  2.911. 
2.925,  2.932,  2,944,  2.960.  2.1033(a), 
and  2.1043, 

Form  Number:  FCC  731. 

Type  of  Review:  Revision  of  currently 
approved  collections. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,600. 

Estimate  of  Time  Per  Response:  18  to 
30hrs.  (avg.  24  hrs.). 

Frequency  of  Response:  Record- 
keeping; On  occasion  reporting 
requirements. 

Total  Annual  Burden:  134,400, 

Total  Annual  Costs:  $1,120,000. 

Needs  and  Uses:  Under  sections  of  47 
CFR  parts  15  and  18  of  FCC  Rules, 


Federal  Register/ Vol.  66.  No.  191 /Tuesday.  October  2.  2001/Noticps 


.501 9H 


regulated  equipment  must  comply  with 
the  Commission's  technical  standards 
before  it  is  approved  for  marketing. 
Rules  governing  certain  equipment 
operating  in  the  licensed  serv-ice  also 
require  equipment  authorization  under 
47  CFR  part  2.  In  ET  Docket  No.  00-47. 
the  FCC  established  a  Class  III 
■permissive  change"  to  permit 
manufacturers  to  make  changes  that 
affect  the  frequency,  power,  and 
modulation  parameters  of  software 
defined  radios  without  having  to  file  a 
new  equipment  authorization 
application.  However,  new  software  can 
not  be  loaded  into  radios  until  the  FCC 
or  a  designated  Telecommunications 
Certification  Body  (TCB)  approves  the 
manufacturer's  software  changes  and 
test  data  showing  compliance  with  FCC 
technical  standards  with  the  new 
software  loaded.  The  FCC  will  also 
allow  "electronic  labeling"  for  software 
defined  radio  transmitters — a  liquid 
crvstal  display  or  similar  screen 
displavs  the  FCC  identification  number, 
and  since  the  new  technology  replaces 
existing  technology,  the  basic 
authorization  process  will  not  change. 
OMB  Control  Number:  3060-0934. 
Title:  Application  for  Equipment 
Authorization.  47  CFR  Sections  2.925. 
2.932.  2.944.  2.960.  2.962.  2.1043. 
68.160.  and  68.162. 

Form  Sumher:  FCC  TCB  731 
Tvpe  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1.600. 
Estimated  Time  Per  Response:  4  hrs. 
Total  Annual  Burden:  6  400  hrs. 
Total  Annual  Cost:  SI  75.000. 
Needs  and  Uses:  Under  47  CFR  parts 
15  and  18  of  FCC  Rules,  certain 
equipment  must  comply  with  FCC 
technical  standards  before  if  can  be 
marketed.  Equipment  that  operates  in 
the  licensed  service  requires  FCC 
authorization  under  47  CFR  Farts  2  and 
68.  In  the  1998  R&O,  General  Docket  No. 
98-68.  the  FCC  permits  a  private  sector 
firm,  a  "Telecommunications 
Certification  Body  "  or  TCB,  to  approve 
equipment  for  marketing  and  also 
established  guidelines  for  "Mutual 
Recognition  Agreements"  with  foreign 
trade  partners.  Once  approved  by  the 
accrediting  body  and  "designated  "  by 
the  FCC.  TCBs  may  accept  Form  731 
filings  and  evaluate  the  equipment's 
compliance  with  FCC  Rules  and 
technical  standards.  The  TCB  submits 
this  information  to  the  FCC  via  the 
Internet.  In  ET  Docket  No.  00-47.  the 
FCC  established  a  Class  III  "permissive 
change"  to  permit  manufacturers  to 
make  changes  affecting  frequency, 
power,  and  modulation  parameters  of 


"software  defined  radios"  without 
having  to  file  a  new  equipment 
authorization  application  The 
manufacturer  must  submit  a  description 
of  the  software  changes  to  the  FCC  or  a 
designated  TCB.  The  FCC  will  also 
permit  "electronic  labeling"  to  be  used 
on  software  defined  radio  transmitters 

Federal  Comniunicafions  Commission. 

Magalie  Roman  Salas.  , 

SMTftan 

|FR  Dor   01-24571  Filed  10-1-01;  8:45  ami 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237:  DA  01-2246] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communiratinns 

Commission. 

action;  Notice. 


summary:  On  September  27.  2001.  the 

Commission  released  a  public  notice 
announcing  the  October  16-17.  2001 
meeting  and  agenda  of  the  North 
.\merican  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue.  Special  .Assistant  In  th<> 
Designated  Federal  Officer  (DFO)  dt 
(202)  418-2320  or  dhlue^fcc  gov.  The 
address  is  Network  Services  Division. 
Common  Carrier  Bureau.  Federal 
Communications  Commission,  The 
Portals  II.  445  12th  Street,  S\V.  Suite 
6A207,  Washington,  DC  20554  The  fa.\ 
number  is:  (202)  418-2345  The  TTY 
number  is:  (202)  418-€484 
SUPPLEMENTARY  INFORMATION:  Released: 
September  27.  2001 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday.  October  16. 
2001,  ft-om  8:30  am  until  5  00  p  m 
and  on  Wednesday,  October  17.  2001, 
from  8:30  a.m..  until  12:00  noon  (if 
required)  The  meeting  will  be  held  at 
the  Federal  Communications 
Commission,  Portals  II,  445  12th  Street, 
SW,  Room  TW-C305,  Washington,  DC. 

This  meeting  is  open  to  members  of 
the  general  public.  The  FCC  will 
attempt  to  accommodate  as  manv 
participants  as  possible. 

The  public  mav  submit  v\Titten 
statements  to  the  NANC.  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits 


Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
t'n!it\    and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Deborah  Blue  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT   stat.'d  ,i!)cau. 

Proposed  Agenda 

1.  Announcements  and  Recent  News 
-7-NANC  meeting  schedule 

2.  Approve  Minutes 

— Conference  Call  Meeting  of  September 
25. 2001 

3  Report  of  the  North  American 

Numbering  Plan  Administrator 
— Response  to  2000  Performance 

Appraisal 
— NANP  Exhaust  Analysis 
—Regular  NANPA  Report 
— Unavailable  Code  project  status 
— Assessment  of  August  NRUF 

problems 

4  Report  of  NANPA  Oversight  Working 

Group 
—NANPA  Contract  Technical 

Requirements 
—Regular  NOWG  Report 

5.  Presentation  by  National  Thousands- 

Block  Pooling  Administrator 
— Initial  projection  of  pooling  rollout 

schedule 
—Access  to  details  of  PA-FCC  contract 

terms 

6.  Report  of  NANP  Expansion/ 

Optimization  IMG 

7.  Status  of  Industry  Numbering 
Committee  activities 

— Status  of    orphaned  code  "  guidelines 
H  Kiport  of  the  Local  Number 

Portability  Administration  (LNFA) 

Working  Group 
— Wireless  Number  Portability 

Operations  (WNPO)  Subcommittee 
9  Report  of  NAPM  LLC 
10.  Repdd  from  NBANC 
1 1   Repuri  I  'f  Cdst  Rprnvpn-  Working 

12.  Steering  Committee 
—Table  of  NANC  Projects 

13  Report  of  Steering  Committee 

14  Action  Items 

15  Publii  Prfrli(  ipation  (5  minutes  each. 

it  dn\  ■ 

16,  Other  Business 

Adjourn  (5  PMI 

Wf'dnesday.  October  17,  2001  (if 

required) 

17.  Complete  any  unfinished  Agenda 

Items 
18  Other  Business 
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Federal  Communications  Commission. 
Diane  GrifHii  Harmon. 

Acting  Chief.  Xctwork  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc  01-24627  Filed  10-1-01;  8:45  am] 

MLLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  fl2  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  nr 
the  power  to  vote  shares  of  a  hank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company 
including  the  companies  listed  bf'low 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
WTiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c))  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  L'.S.C.  1843)  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www\ ffiec.gov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  2fi. 
2001 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  3,3  Libertv  Street.  New  York, 
New  York  10045-0001: 

1   Grfatfr  (Community  Bancurp. 
Totowa,  New  jersey:  to  acquire  9.9 
percent  of  the  voting  shares  of  Is 
Constitution  Bancorp,  Cranburv.  Neu 
lersey.  and  thereby  indirectly  acquire 
1st  Constitution  Bank,  Cranburv.  New 
Jersey 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer] 


230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414; 

1   Piper  Hnldings.  Inc..  Covington. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Heritage  Bancshares, 
Inc  .  Darlington.  Indiana,  and  thereby 
indirectly  acquire  Heritage  Bank  &  Trust 
Company.  Darlington.  Indiana. 

2.  Sturgis  Bancorp.  Inc..  Sturgis. 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Sturgis  Bank  & 
Trust  Company,  Sturgis,  Michigan. 

C.  Federal  Reserve  Bank  of  St. 
Louis! Randall  C  Sumner.  Vice 
President)  41  1  Locust  Street.  St.  Louis, 
Missouri  63166-2034; 

J   Henderson  Bancshares,  Inc., 
Lexington.  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank.  Henderson,  Tennessee. 

D.  Federal  Reserve  Bank  of  Kansas 
City(Susan  Zuhradt,  Assistant  Vice 
President)  92  5  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1 .  American  National  Corporation. 
Omaha.  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Quick 
Bancorp,  Inc  .  Council  Bluffs.  Iowa,  and 
therpbv  indirectly  acquire  Peoples 
National  Bank.  Council  Bluffs,  Iowa. 

Board  of  Crovernors  of  the  Federal  Reserve 
System.  September  26,  2001. 
Robert  deV.  Frierson, 

Deputy  Secntary-  of  the  Board 

jFR  Doc.  01-24540  Filed  10-1-01;  8:4.5  am) 

BILLING  CODE  621 0-01 -S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Offn  e  .if  thn  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  (ilic:it  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(Aj  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collei  tion  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utililv;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utihty  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  Applicant 
Background  Survey — 0990-0208 — 
Extension — This  form  will  be  used  to 
ask  applicants  for  employment  how 
they  learned  about  a  vacancy,  to  make 
sure  that  recruitment  sources  yield 
qualified  women,  minority  and 
handicapped  applicants  in  compliance 
with  EEOC  Management  Directives. 
Respondents:  Individuals;  Armual 
Number  of  Respondents:  310.000; 
Annual  Frequency  of  Response:  one 
time;  Average  Burden  per  Response:  2 
minutes;  Total  Annual  Burden:  10.333 
hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H.  Humphrey  Building,  200 
Independence  Avenue.  SW. 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  September  21.  2001 
Kerry  Weems. 

Acting.  Deputy  Assistant  Secretarv.  Budget. 
(FR  Doc.  01-24583  Filed  10-1-01;  8:45  am) 

BILLING  CODE  41SO-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Mnme:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS).  Subcommittee  on 
Standards  and  Security 

Time  and  Date:  9  am  to  5  p.m..  October 
f.  2001:9  3  m.  to  12:30  p.m..  October  10. 
2001 

Pyace- Hubert  H,  Humphrey  Building. 
Room  705A.  200  IndependeiK.e  Avenue  S.W.. 
Washington.  DC^ 

Status:  Open. 

Purpose:  The  Subcommittee  is  evaluating 
Patient  Medical  Record  Information  (PMR!) 
message  formal  standards  from  ASTM. 
DICOM.  HL7.  IEEE.  NCPDP  Script,  and 
Object  Management  Croup  The 
Subc:ommittee  will  be  receiving  testimony 
from  vendors,  consultants  and  users  of  these 
standards  with  a  possible  outt:ome  being  the 
formulation  of  recommendations  to  the  HHS 
Secretary  about  their  use  as  HIPAA 
standards. 
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Notice:  In  the  interest  of  security.  HHS  has 
instituted  stringent  procedures  for  entrance 
to  the  Hubert  H.  Humphrey  building  by  non- 
government employees.  Persons  without  a 
government  identification  card  mav  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  more  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from  !, 
Michael  Fitzmaurice.  Ph.D..  Senior  Science 
Advisor  for  Information  Technology.  Agenc\ 
for  Health  Care  Research  and  Quality.  2101 
East  Jefferson  Street.  #600.  Rockville,  MD 
208.52,  phone:  (301)  594-.3938:  or  Marjorie  S 
Greenberg.  Executive  Secretarv.  NCV'HS. 
National  Center  for  Health  Statistics.  Center-; 
for  Disease  Control  and  Prevention.  Room 
1100.  Presidential  Building.  6525  Belcrest 
Road,  Hyattsville.  Maryland  20782. 
telephone  (301)  458-^245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http:'  ^l^^\■^^.ncvhs.hhs.gov■ 
where  an  agenda  for  the  meeting  will  be 
posted  when  available 

Dated:  September  21.  2001. 
lames  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc  01-24584  Filed  10-1-01:  8:45  ami 

BILUNG  CODE  4151-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healtticare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee 

Times  and  Dates:  8:30  a.in.-5  p.m., 
November  13,  2001;  8:30  a.m. -4  p.m.. 
November  14,  2001. 

Place:  CDC,  Auditorium  A.  1600 
Clifton  Road,  NE,  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tne  Committee  is  charged 
with  providing  advice  and  guidance  to 
the  Secretary,  the  Assistant  Secretarv  for 
Health,  the  Director.  CDC.  and  the 
Director,  National  Center  for  Infectious 
Diseases  (NCID),  regarding  (1)  the 
practice  of  hospital  infection  control;  (2) 
strategies  for  surveillance,  prevention, 
and  control  of  infections  (e.g., 
nosocomial  infections),  antimicrobial 
resistance,  and  related  events  in  settings 
where  healthcare  is  provided;  and  (3) 


periodic  updating  of  guidelines  and 
other  policy  statements  regarding 
prevention  of  healthcare  associated 
infections  and  healthcare-related 
conditions. 

Matters  to  be  Discussed:  Agenda  items 
will  include  a  review  of  the  Draft 
Guideline  for  Hand  Hygiene  in 
Healthcare  Settings,  the  Draft  Guideline 
for  Preventing  Transmission  of 
Infectious  Agents  in  Healthcare  Settings 
(formerly  Guideline  Isnlaticin 
Precautions  in  Hospitals),  the  Draft 
Guideline  for  Prevention  of 
Intravascular  Catheter-related 
Infections;  and  updates  on  C^UC 
activities  of  interest  to  thf  r:nmmiftf^p 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michele  L,  Pearson.  MD..  Executive 
Secretary.  HICPAC.  Division  of 
Healthcare  Quality  Promotion,  NCID. 
CDC,  1600  Clifton  Road.  NE.  M/S  A-07. 
Atlanta.  Georgia  3033,^.  telephone  404 
498-1182. 

The  Director.  Management  ,'\nalvsis 
and  Services  Office,  has  bf»en  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  fur  Toxic 
Substances  and  Disease  Registrv 

Dated,  September  26,  2001 
|ohn  Burckhardt, 

.4rfing  Director.  Management  Analysis  and 
Senices  Office.  Centers  far  Disease  Control 
and  Prevention 
(FR  D(M    01-24568  Filed  10-1-01;  8.45  am] 

BILLMG  CODE  4163-1B-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 

the  Information  C]oilection  Request  for 
the  Indian  Child  Welfare  Act  (ICWAj 
Annual  Report  requires  renewal  Thf 
Indian  Child  Welfare  Act  Annual  RHijnrt 
is  required  to  ensure  effectiveness  of 
Indian  Child  Welfare  Act  programming 
The  proposed  information  collection 
requirement,  with  no  appreciable 
changes,  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  after  a 
public  comment  period,  as  required  bv 


the  Paper  Reduction  Act  of  1995.  The 

Bureau  is  ■^nhc  itint;  public  comments  on 

the  sub)i'(  t  pri  -p'l^.ii 

DATES:  W  ritten  comments  must  be 

submitted  on  nr  before  December  3, 

20(11 

ADDRESSES:  Interested  parties  are 

in\'itt>d  t(.  >-ul)ni!t  written  comments 
regarding  this  proposal.  Comments 
should  refer  to  the  proposal  bv  name 
and/or  OMB  Control  Number  and 
should  bf  sent  to  Larry  Blair,  Bureau  of 
Indian  Affairs.  Department  of  the 
Interior   1849  C  Street,  NW..  MS-4660- 
.MIB  Washington,  DC,  20240 
Tclrpihcne  i202t  208-247'( 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  ddditidridi  information  or 
copies  of  the  information  collection 
instructions  should  be  directed  to  Larry 
Blair,  (202)  208-2479. 

SUPPLEMENTARY  INFORMATION: 

I  Abstract 

rhe  information  collection  required 
by  the  use  of  this  form  is  necessary  to 
(  omply  with  Public  Law  95-608.  "The 
Indian  Child  Welfare  Act  "  and  as 
codified  in  25  CFR  Part  23— Indian 
Child  Welfare  Act  This  information  is 
collected  through  the  use  of  a 
consolidated  caseload  form  by  tribal 
Indian  Child  Act  program  directors  who 
are  the  providers  of  ICWA  services.  The 
information  is  used  to  determine  the 
extent  of  service  needs  in  local  Indian 
communities,  assessment  of  the  Indian 
Child  Welfare  Act  program 
effe<  tiveness.  and  to  provide  data  for  the 
annual  program  budget  justification. 
The  responses  nf  this  collection  of 
information  are  voluntan'  and  the 
aggregated  report  is  not  considered 
confidential.  The  public  is  not  required 
to  respond  unless  a  currently  valid  OMB 
control  number  is  displayed. 

II  Request  for  Comments 

Please  nule  that  all  comments 
received  will  be  available  for  public 
review  tw  I   w  eek^  after  publication  in 
the  Federal  Register  If  you  wish  to  have 
your  nanii    ,i;  i  i1  dress  withheld  ft-om 
review,  please  malte  that  known  at  the 
start  of  your  comments  We  specifically 
request  your  comments  be  submitted  to 
the  address  provided  in  the  ADDRESSES 
section  within  60  days  on  the  following: 

;    Whether  the  collection  of 
iiiiurmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA. 
including  whether  the  information  will 
have  practical  utility: 

2.  The  accuracy  of  the  BIAs  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 
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3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

in.  Data 

Title  of  the  Collection  of  Information: 
Department  of  the  Interior.  Bureau  of 
Indian  Affairs.  Indian  Child  Welfare  Act 
Annual  Report 

0MB  Number:  1076-0 131 

Affected  Entities:  Individual  members 
of  Indian  tribes  who  are  living  on  or 
near  a  tribally  or  legally  defined  service 
area. 

Frequency  of  Response  Annually. 

Estimated  Wimber  of  Annual 
Responses:  554. 

Estimated  Time  per  Application:  One- 
half  hour. 

Estimated  Total  Annual  Burden 
Hours:  277  hours. 

Dated:  September  24.  2001.      I 
Neal  A.  McCaleb, 

Assi'itant  Se(  rvtan,- — Indian  Affairs. 
IFR  Doc   01-24S81  Filed  10-1-01;  8:45  am] 

BILUNG  CODE  4310-03-P  I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Berry  CreeK  Rancheria  Liquor 
Ordinance 

agency;  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  publishes  the 
Berry  Creek  Rancheria  Liquor 
Ordinance.  The  Ordinance  regulates  the 
control,  possession,  and  sale  of  liquor 
on  the  Berry  Creek  Rancheria  trust 
lands,  in  conformity  with  the  laws  of 
the  State  of  California,  where  applicable 
and  necessan-.  Although  the  Ordinance 
was  adopted  on  luly  8,  2001,  it  does  not 
become  effective  until  published  in  the 
Federal  Register  because  the  failure  to 
complv  with  the  Ordinance  may  result 
in  cnminal  charges. 
DATES:  This  Ordinance  is  effective  on 
October  2.  2001 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Kaye  Armstrong,  Branch  of  Tribal 
Relations,  Division  of  Tribal 
Government  Services,  1849  C  Street 
NW.,  MS  4631-MIB,  Washington,  DC 
20240-4001;  Telephone  (202)  208-^400 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15,  1953,  Public 
Law  83-277,  67  Stat.  586,  18  U.S.C. 
1161,  as  interpceted  by  the  Supreme 
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Court  in  Rice  v.  Rehner.  463  U.S.  713 
(1983).  the  Secretarv  of  the  Interior  shall 
certify  and  publish  in  the  Federal 
Register  notice  of  adopted  liquor 
ordinances  for  the  purpose  of  regulating 
liquor  transactions  in  Indian  country. 
The  Bfrr\-  Creek  Rancheria  Liquor 
Ordinance  No.  00-02  was  duly  adopted 
bv  the  General  Council  of  the  Berry 
Creek  Rancheria  on  Julv  8.  2001.  The 
Berr>-  Creek  Rancheria.  in  furtherance  of 
its  economic  and  social  goals,  has  taken 
positive  steps  to  regulate  sales  of 
alcohol  and  use  revenues  to  combat 
alcohol  abuse  and  its  debilitating  effects 
among  individuals  and  family  members 
within  the  reservation  of  the  Berr,' 
Creek  Ranc:heri,i 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
bv  the  Secretary  of  the  Interior  to  the 
Assistant  Secretarv-Indian  Affairs  by 
209  Departmental  .Manual  8.1. 

I  certifv  that  the  General  Council  of 
the  Berrv-  Creek  Rancheria  duly  adopted 
Ordinance  No.  00-02  on  July  8,  2001. 

i)Hted:  .August  2<f.  2001 
Neal  A.  McCaleb. 
Assistant  Secretary — Indian  Affairs. 

The  Berrv  Creek  Rancheria  Liquor 
Ordinance  reads  as  follows: 

The  Berry  Creek  Rancheria  Liquor 
Ordinance  No,  00-02 

Chapter  I — Introduction 

Section  101    T/f/e  This  ordinance 
shall  be  known  as  the  Berry  Creek 
Rancheria  Liquor  Ordinance  No.  00-02. 

Section  102  Authotity.  This 
ordinance  is  enacted  pursuant  to  the  Act 
of  August  15.  1953  (Public  Law  83-277, 
67  Stat.  588,  18  use.  1161)  and  the 
Articles  of  Association  of  The  Berr\' 
Creek  Rancheria  adopted  February  5, 
1977.  and  approved  May  5.  1977,  and  as 
amended  in  accordance  with 
amendments  1.11.111,  IV.  V  and  VI, 
ratified  bv  the  Berry  Creek  Rancheria  on 
December  16.  1979.  and  approved  by 
the  Area  Director  on  October  15,  1980. 
and  in  accordance  with  amendments 
VII.  VIII  and  IX  ratified  by  the  Berry- 
Creek  Rancheria  on  March  17,  1983,  and 
approved  bv  the  Area  Director  on  June 
24, 1983. 

Section  103.  Purpose.  The  purpose  of 
this  ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on  the 
Bejry  Creek  Rancheria.  The  enactment 
of  a  tribal  ordinance  governing  liquor 
possession  and  sale  on  the  Rancheria 
will  increase  the  ability  of  the  tribal 
goverrmient  to  control  Rancheria  liquor 
distribution  and  possession,  and  at  the 
same  time  will  provide  an  important 
source  of  revenue  for  the  continued 
operation  and  strengthening  of  the  tribal 


government  and  the  delivery  of  tribal 
government  services. 

Chapter  II — Definitions 

Section  201.  As  used  in  this 
ordinance,  the  following  words  shall 
have  the  following  meanings  unless  the 
context  clearlv  requires  otherwise. 

Section  202.  Alcohol.  Means  that 
substance  known  as  ethyl  alcohol, 
hydrated  oxide  of  ethyl,  or  spirit  of 
wine,  which  is  commonly  produced  by 
the  fermentation,  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 
substances  including  all  dilutions  of 
this  substance. 

Section  203.  Alcoholic  Beverage.  Is 
svnonvmous  with  the  term  Liquor  as 
defined  in  Section  207  of  this  Chapter. 

Section  204.  Bar.  Means  any 
establishment  with  special  space  and 
accommodations  for  sale  by  the  glass, 
can  or  bottle  and  for  consumption  on 
the  premises  of  liquor,  as  herein 
defined. 

Section  205.  Beer.  Means  any 
beverage  obtained  by  the  alcoholic 
fermentation  of  an  infusion  or  decoction 
of  pure  hops,  or  pure  extract  of  hops 
and  pure  barley  malt  or  other 
wholesome  grain  of  cereal  in  pure  water 
containing  not  more  than  four  percent  of 
alcohol  by  volume.  For  the  purposes  of 
this  title,  any  such  beverage,  including 
ale,  stout,  and  porter,  containing  more 
than  four  percent  of  alcohol  by  weight 
shall  be  referred  to  as  "strong  beer." 

Section  206.  General  Menwership. 
Means  as  prescribed  and  defined  by  the 
Articles  of  Association  of  the  Berry 
Creek  Rancheria,  Article  II  Membership, 
Sections  I,  II  and  III. 

Section  207-  Liquor.  Includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine  and  beer),  and  all 
fermented  spirituous,  vinous,  or  malt 
liquor  or  combination  thereof,  and 
mixed  liquor,  or  otherwise  intoxicating 
beverages;  and  every  liquid  or  solid  or 
semisolid  or  other  substance,  patented 
or  not,  containing  alcohol,  spirits,  wine 
or  beer,  and  all  drinks  or  drinkable 
liquids  and  all  preparations  or  mixtures 
capable  of  human  consumption  and  any 
liquid,  semisolid,  solid,  or  other 
substances,  which  contain  more  than 
one  percent  of  alcohol  by  weight  shall 
be  conclusively  deemed  to  be 
intoxicating. 

Section  208.  Liquor  Store.  Means  any 
store  at  which  liquor  is  sold  and,  for  the 
purposes  of  this  ordinance,  includes 
stores  only  a  portion  of  which  are 
devoted  to  sale  of  liquor  or  beer. 

Section  209.  Malt  Liquor.  Means  beer, 
strong  beer,  ale  stout,  and  porter. 

Section  210.  Package.  Means  any 
container  or  receptacle  used  for  holding 
liquor. 


Federal  Register /Vol.  66.  No.  191 /Tuesday,  October  2.  2001 /Notices 


50203 


Section  211.  Rancheria.  Means  land 
held  in  trust  by  the  United  States 
Government  for  the  benefit  of  the 
Indians  of  the  Berry  Creek  Rancheria 
(see  also  Section  216,  Tribal  Land). 

Section  212.  Sale  and  Sell.  Includes 
exchange,  barter,  and  traffic:  and  also 
includes  the  selling  or  supplying  or 
distributing  by  any  means  whatsoever, 
of  liquor,  or  of  any  liquid  known  or 
described  as  beer  or  by  anv  name 
whatsoever  commonly  used  to  describe 
malt  or  brewed  liquor  or  wine  by  any 
person  to  any  person. 

Section  213.  Spirits.  Means  any 
beverage,  which  contains  alcohol 
obtained  by  distillation,  including 
wines  exceeding  17  percent  of  alcohol 
by  weight. 

Section  214.  Tribal  Council.  Means 
the  Tribal  Council  of  the  Bern,'  Creek 
Rancheria. 

Section  215.  Tribal  Land.  Means  any 
land  within  the  exterior  boundaries  of 
the  Rancheria.  which  is  held  in  trust  bv 
the  United  States  for  the  Tribe  as  a 
whole,  including  such  land  leased  to 
other  parties. 

Section  216.  Tribe.  Means  the  Berry 
Creek  Rancheria. 

Section  217.  Wine.  Means  any 
alcoholic  beverage  obtained  bv 
fermentation  of  fruits  (grapes,  berries, 
apples,  etc.)  or  other  agricultural 
product  containing  sugar,  to  which  any 
saccharine  substances  may  have  been 
added  before,  during  or  after 
fermentation,  and  containing  not  more 
than  17  percent  of  alcohol  by  weight, 
including  sweet  wines  fortified  with 
wine  spirits  such  as  port,  sherrv, 
muscatel,  and  angelica,  not  exceeding 
17  percent  of  alcohol  by  weight. 

Section  218.  Trust  Account.  Means 
the  account  designated  by  the  General 
Council  for  deposit  of  proceeds  from  the 
tax  from  the  sale  of  alcoholic  beverages. 

Section  219.  Trust  Agent.  Means  the 
Tribal  Chairperson  or  other  designee  of 
the  General  Council. 

Chapter  III — Powers  of  Enforcement 

Section  301 .  Powers.  The  General 
Council,  in  furtherance  of  this 
ordinance,  shall  have  the  powers  and 
duties  to: 

(a)  Publish  and  enforce  the  rules  and 
regulations  governing  the  sale, 
manufacture,  and  distribution  of 
alcoholic  beverages  on  the  Rancheria; 

(b)  Employ  managers,  accountants, 
security  personnel,  inspectors,  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  General  Council 
to  perform  its  functions; 

(c)  Issue  licenses  permitting  the  sale 
or  manufacture  or  distribution  of  liquor 
on  the  Rancheria; 


(d)  Hold  hearings  on  violations  of  this 
ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereunder; 

(e)  Bring  suit  in  the  appropriate  court 
to  enforce  this  ordinance  as  necessar)  : 

(f)  Determine  and  seek  damages  for 
violation  of  this  ordinance. 

(g)  Make  such  reports  as  may  b<> 
required  by  the  General  Membership. 

(h)  Collect  taxes  and  fees  levifd  or  set 
by  the  General  Council  and  to  keep 
accurate  records,  books,  and  accounts; 
and 

(i)  Exercise  such  powers  as  are 
delegated  by  the  General  Couni  il 

Section  302.  Umitaiinn  on  Powpts  In 
the  exercise  of  its  powers  and  duties 
under  this  ordinance,  the  General 
Council  and  its  individual  members 
shall  not  accept  any  gratuit\ , 
compensation  or  other  thing  of  \  aluo 
from  any  liquor  wholesaler,  retailer,  or 
distributor  or  from  any  licensee 

Section  303  Inspection  Right.'^  The 
premises  on  which  liquor  is  sold  or 
distributed  shall  be  open  for  inspection 
by  the  General  Council  or  its  designee 
at  all  reasonable  times  for  the  purposes 
of  ascertaining  whether  the  rules  and 
regulations  of  this  ordinance  are  being 
complied  with. 

Chapter  r\' — Sales  of  Liquor 

Section  401   Licenses  Required  No 
sales  of  alcoholic  beverages  shall  he 
made  within  the  exterior  boundaries  of 
the  Rancheria.  except  at  a  triballv 
licensed  or  tribally  owned  business 
operated  on  tribal  land  within  the 
exterior  boundaries  of  the  Rancheria 

Section  402.  Sales  Only  on  Tribal 
Land.  All  liquor  sales  within  the 
exterior  boundaries  of  the  Rancheria 
shall  be  on  tribal  land,  including  leases 
thereon. 

Section  403.  Sales  for  Cash  All  liquor 
sales  within  the  Rancheria  boundaries 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  anv  person. 
organization,  or  entity,  except  that  this 
provision  does  not  prevent  the  us>>  of 
major  credit  cards  such  as  Visa, 
American  Express,  etc. 

Section  404.  Sale  for  Personal 
Consumption.  All  sales  shall  be  for  the 
personal  use  and  consumption  of  the 
purchaser.  Resale  of  any  alcoholic 
beverage  purchased  within  the  exterior 
boundaries  of  the  Rancheria  is 
prohibited.  Any  person  who  is  not 
licensed  pursuant  to  this  ordinance  who 
purchases  an  alcoholic  beverage  within 
the  boundaries  of  the  Rancheria  and 
sells  it.  whether  in  the  original 
container  or  not,  shall  be  guilty  of  a 
violation  of  Lhis  ordinance  and  shall  be 
subjected  to  paying  damages  to  the 
Tribe  as  set  forth  herein. 


ChaptfT  \ ' — Licensing 

Section  .501   Application  for  Tribal 
Liquor  Urensr  Requirements  No  tribal 
license  shall  be  issued  under  this 
ordinance  except  upon  a  sworn 
application  filed  with  the  General 
Council  containing  a  full  and  complete 
showing  of  the  following: 

(a)  Satisfacton,-  proof  that  the 
applicant  is  or  will  be  duly  licensed  by 
the  State  of  California. 

fb)  Satisfactory  proof  that  the 
applicant  is  of  good  character  and 
reputation  among  the  people  of  the 
Rancheria  and  that  the  applicant  is 
financiallv  responsible. 

i(  !  The  description  of  the  premises  in 
which  the  intoxicating  beverages  are  to 
be  sold,  proof  that  the  applicant  is  the 
owner  of  such  premises,  or  lessee  of 
such  premises  for  at  least  the  term  of  the 
license 

(d)  .Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions  of  the 
tribal  license. 

(e)  Payment  of  $250  fee  as  prescribed 
by  the  General  Council. 

(D  Satisfactory  proof  that  neith-r  the 
applicant  nor  the  applir  .Tnt^  spouse  has 
e\er  been  convicted  (f  i  !•  i  i;i\ 

(g)  Satisfacton  proof  thai  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating  beverages 
are  t(j  be  sold  for  ai  least  30  days  prior 
to  consideration  by  the  Cieneral  Council 
and  has  been  published  at  least  twice  in 
such  local  newspaper  sening  the 
communit\  that  mav  he  affected  bv  the 
Ik  ense  the  General  Council  may 
authorize.  The  notice  shall  state  the 
date  time  and  place  when  the 
appli(  ation  shall  be  considered  by  the 
General  Council  pursuant  to  Section  502 
of  this  ordinance 

Section  502  Hearing  on  Application 
tnr  Tribal  Liquor  Ucense  All 
applications  for  a  tribal  liquor  license 
shall  be  considered  by  the  General 
Council  in  open  session  at  whic  h  the 
applicant,  his  attornev .  and  anv  person 
protesting  the  appln  atioii  sh,ill  have  the 
right  to  be  present,  and  tn  offer  sworn 
oral  or  dof;umentary  e\  idem  >•  rt'levant 
to  the  application   .-Xfler  the  hearing,  the 
General  (.ounr:il  shall  determine 
whether  to  grant  or  deny  the  application 
based  on 

!1)  Whether  tfie  requirements  of 
Section  5t)l  have  been  met   a:id 

(2)  Whether  the  (.renerai  (,iium  il.  in 
its  discretion,  determines  that  granting 
the  lif:ense  is  in  the  best  interests  of  the 
Tribe 

In  the  event  that  the  applu;ant  is  a 
member  of  the  General  Oiuncil.  or  a 
member  of  the  immediate  family  of  a 
General  Council  member.  su(  fi  members 
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shall  not  vote  nn  the  application  or 
participate  in  the  hearings  as  a  General 
Council  member. 

Section  503.  Temporary  Permits.  The 
General  Council  or  its  designee  mav 
grant  a  temporar\'  permit  for  the  sale  of 
intoxicating  beverages  for  a  period  not 
to  exceed  3  davs  to  any  person  applying 
for  the  same  in  connection  with  a  tribal 
or  community  activity,  provided  that 
the  conditions  prescribed  in  Section  504 
of  this  ordinance  shall  be  observed  by 
the  permittee.  Each  permit  issued  shall 
specify  the  types  of  intoxicating 
beverages  to  be  sold.  Further,  a  fee  of 
S25  will  be  assessed  on  temporary 
permits 

Section  50-i  Conditions  of  the  Tribal 
License.  Any  tribal  license  issued  under 
this  title  shall  be  subject  to  such 
reasonable  conditions  as  the  General 
Council  shall  fix  including,  but  not 
limited  to  the  following: 

(a)  The  license  shall  be  for  a  term  not 
to  exceed  1  year. 

(b)  The  licensee  shall  at  all  tinv^s 
maintain  an  orderly,  clean  and  neat 
establishment,  botli  inside  and  outside 
the  licensed  premises 

(c)  The  licensed  premises  shall  be 
subject  to  patrol  by  the  tribal 
enforcement  department,  and  such  other 
law  enforcement  officials  as  may  be 
authorized  under  tribal  law, 

(d)  The  licensed  premises  shall  be 
open  to  inspection  by  duly  authorized 
tribal  officials  at  all  times  during  the 
regular  business  hours. 

(e)  Subject  to  the  provisions  of 
subsection  (f)  of  this  section,  no 
intoxicating  beverages  shall  be  sold 
served,  disposed  of,  delivered  or 
consumed  on  the  licensed  premises 
except  in  conformity  with  the  hours  and 
davs  prescribed  by  the  laws  of  the  State 
of  California,  and  in  accordance  with 
the  hours  fixed  by  the  General  Council. 
provided  that  the  licensed  premise  shall 
not  operate  or  open  earlier  or  operate  or 
close  later  than  is  permitted  by  the  laws 
of  the  State  of  California. 

(f)  No  liquor  shall  be  sold  within  200 
feet  of  a  polling  place  on  Tribal  election 
davs.  or  when  a  referendum  is  held  of 
the  people  of  the  Tribe,  and  including 
special  days  of  observation  as 
designated  by  the  General  Council 

(g)  All  acts  and  transactions  under 
authority  of  tlie  tribal  liquor  license 
shall  be  in  conformity  with  the  laws  of 
the  State  of  California,  and  shall  be  in 
accordance  with  this  ordinance  and  any 
Tribal  license  issued  pursuant  to  this 
ordinance. 

(h)  No  person  under  the  age  permitted 
under  the  laws  of  the  State  of  California 
shall  be  sold,  served,  delivered,  given. 
or  allowed  to  consume  alcoholic 


beverages  in  the  licensed  establishment 
and/or  area. 

Section  505.  License  Not  a  Property 
Right  Notwithstanding  anv  other 
provision  of  this  ordinance,  a  Tribal 
liquor  license  is  a  mere  permit  for  a 
fixed  duration  of  time  A  Tribal  liquor 
lie  ense  shall  not  be  deemed  a  property 
rit^ht  or  vested  right  of  any  kind,  nor 
shall  the  granting  of  a  tribal  liquor 
license  give  rise  to  a  presumption  of 
Ifoal  entitlement  to  the  granting  of  such 
license  for  a  subsequent  time  period. 

Section  506.  Assignment  or  Transfer. 
No  tribal  license  issued  under  this 
ordinance  shall  !)e  assigned  or 
transferred  without  the  written  approval 
of  the  General  Council  expressed  by 
formal  resolution. 

Chapter  VI— Hales.  Regulations,  and 
Enforcement 

Section  601   Sales  or  Possession  With 
Intent  to  Sell  Without  a  Permit.  Any 
person  who  shall  sell  or  offer  for  sale  or 
distribute  or  transport  in  any  manner, 
any  liquor  in  violation  of  this  ordinance, 
or  who  shall  operate  or  shall  have  liquor 
in  his  possession  with  intent  to  sell  or 
distribute  without  a  permit,  shall  be 
guiltv  of  a  violation  of  this  ordinance. 
Section  602  Purchases  From  Other 
Than  Licens^-d  Facilities.  Any  person 
within  the  boundaries  of  the  Rancheria 
who  buvs  liquor  from  any  person  other 
than  at  a  properly  licensed  facility  shall 
be  guiltv  of  a  violation  of  this  ordinance. 

Section  60.1.  Sales  to  Persons  Under 
the  Influence  of  Liquor.  Any  person  who 
sells  liquor  to  a  person  apparently  under 
the  influence  of  liquor  shall  be  guilty  of 
a  violation  of  this  ordinance. 

Section  604  Consuming  Liquor  in 
Public  Conveyance  Any  person  engaged 
whoUv  or  in  part  in  the  business  of 
carrving  passengers  for  hire,  and  every 
agent,  ser\ant  or  employcHj  or  such 
person  who  shall  kjiowingly  permit  any 
person  to  drink  any  liquor  in  any  public 
convevanc  e  shall  be  guilty  of  an  offense. 
Anv  person  who  shall  drink  any  liquor 
in  a  public  conveyance  shall  be  guilty 
of  a  violation  cjf  this  ordinance. 
Section  605  (consumption  or 
Possession  of  Liquor  bv  Persons  Under 
21  Years  of  Age  No  person  under  the 
age  of  21  years  shall  consume,  acquire 
or  have  in  his  possession  any  alcoholic 
beverage.  No  person  shall  permit  any 
other  person  under  the  age  of  21  to 
consume  liquor  on  his  premises  or  any 
premises  under  his  control  except  in 
those  situations  set  out  in  this  section. 
Anv  person  violating  this  section  shall 
be  guiltv  of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink  so 
consumed. 

Section  606.  Sales  of  Liquor  to 
Persons  Under  21  Years  of  Age.  Any 


person  who  shall  sell  or  provide  liquor 
to  any  person  under  the  age  of  21  years 
shall  be  guilty  of  a  violation  of  this 
ordinance  for  each  sale  or  drink 
provided. 

Section  607.  Transfer  of  Identification 
to  Minor.  Any  person  who  transfers  in 
any  manner  an  identification  of  age  to 
a  minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  offense:  provided,  that 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation  of 
this  ordinance. 

Section  608.  Use  of  False  or  Altered 
Identification.  Any  person  who  attempts 
to  purchase  an  alcoholic  beverage 
through  the  use  of  false  or  altered 
identification,  which  falsely  purports  to 
show  the  individual  to  be  over  the  age 
of  21  years,  shall  be  guilty  of  violating 
this  ordinance. 

Section  609.  Violations  of  This 
Ordinance.  Any  person  guilty  of  a 
violation  of  this  ordinance  shall  be 
liable  to  pay  the  Tribe  a  penalty  not  to 
exceed  5500  per  violation  as  civil 
damages  to  defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance.  In 
addition  to  any  penalties  so  imposed, 
anv  license  issued  hereunder  may  be 
suspended  or  canceled  by  the  General 
Council  after  10  days  notice  to  the 
licensee.  The  decision  of  the  General 
Council  shall  be  final. 

Section  610.  Acceptable 
Identification.  Where  there  may  be  a 
question  of  a  persons  right  to  purchase 
liquor  by  reason  of  his  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  issued  cards  of 
identification  which  shows  his  correct 
age  and  bears  his  signature  and 
photograph: 

11)  Driver's  license  of  any  state  or 
identification  card  issued  by  any  State 
Department  of  Motor  vehicles: 

(2)  United  States  Active  Duty  Military 
identity  card;  or 

(3)  Passport. 

Section  611.  Possession  of  Liquor 
Contrary  to  This  Ordinance.  Alcoholic 
beverages  which  are  possessed  contrary 
to  the  terms  of  this  ordinance  are 
declared  to  be  contraband.  Any  tribal 
agent,  employee,  or  officer  who  is 
authorized  by  the  General  Council  to 
enforce  this  section  shall  have  the 
authority  to,  and  shall  seize,  all 
contraband. 

Section  612.  Disposition  of  Seized 
Contraband.  Any  officer  seizing 
contraband  shall  preserve  the 
contraband  in  accordance  with  the 
appropriate  California  law  code.  Upon 
being  found  in  violation  of  the 
ordinance  by  the  Tribal  Council,  the 
party  shall  forfeit  all  right,  title  and 
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interest  in  the  items  seized  which  shall 
become  the  property  of  the  Tribe. 

Chapter  VII — Taxes 

Section  701.  Sales  Tax.  There  is 
hereby  levied  and  shall  be  collected  a 
tax  on  each  sale  of  alcoholic  beverages 
on  the  Rancheria  in  the  amount  of  1 
percent  of  the  amount  actually 
collected,  including  payments  by  major 
credit  cards.  The  tax  imposed  by  this 
section  shall  apply  to  all  retail  sales  of 
liquor  on  the  Rancheria  and  shall 
preempt  any  tax  imposed  on  such  liquor 
sales  by  the  State  of  California. 

Section  702.  Payment  of  Taxes  to 
Tribe.  All  taxes  from  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
shall  be  paid  over  to  the  trust  agent  of 
the  Tribe. 

Section  703.  Taxes  Due.  All  taxes  for 
the  sale  of  alcoholic  beverages  on  the 
Rancheria  are  due  within  30  days  at  the 
end  of  the  calendar  quarter  for  which 
the  taxes  are  due. 

Section  704.  Reports.  Along  with 
payment  of  the  taxes  imposed  herein, 
the  taxpayer  shall  submit  an  accounting 
for  the  quarter  of  all  income  from  the 
sale  or  distribution  of  said  beverages  as 
well  as  for  the  taxes  collected. 

Section  705.  Audit.  As  a  condition  of 
obtaining  a  license,  the  licensee  must 
agree  to  the  review  or  audit  of  its  books 
and  records  relating  to  the  sale  of 
alcoholic  beverages  on  the  Rancheria. 
Said  review  or  audit  may  be  done 
annually  by  the  Tribe  through  its  agents 
or  employees  whenever,  in  the  opinion 
of  the  General  Council,  such  a  review  or 
audit  is  necessary  to  verify  the  accuracy 
of  reports. 

Chapter  VIII— Profits 

Section  801.  Disposition  of  Proceeds 
The  gross  proceeds  collected  by  the 
General  Council  from  all  licensing 
provided  from  the  taxation  of  the  sale  of 
alcoholic  beverages  on  the  Rancheria 
shall  be  distributed  as  follows: 

(a)  For  the  payment  of  all  necessary 
personnel,  administrative  costs,  and 
legal  fees  for  the  operation  and  its 
activities. 

(b)  The  remainder  shall  be  turned 
over  to  the  Trust  Account  of  the  Tribe. 

Chapter  IX — Severability  and 
Miscellaneous 

Section  901 .  Severability.  If  any 
provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Section  902.  Prior  Enactments.  All 
prior  enactments  of  the  General  Council, 


which  are  inconsistent  with  the 
provisions  of  this  ordinance,  are  hereby 
rescinded. 

Section  903.  Conformance  i\-ith 
California  Laws.  All  acts  and 
transactions  under  this  ordinance  shall 
be  in  conformity  with  the  laws  of  the 
State  of  California  as  that  term  is  used 
in  18  U.S.C.1161. 

Section  904.  Effective  Date  This 
ordinance  shall  be  effective  on  such 
date  as  the  Secretan'  of  the  Interior 
certifies  this  ordinance  and  publishes 
the  same  in  the  Federal  Register 

Chapter  X — Amendment 

Section  1001.  This  ordinance  mav 
only  be  amended  by  a  majority  vote  of 
the  General  Council. 

Chapter  XI — Sovereign  Immunity- 
Section  1101  Nothing  contained  in 
this  ordinance  is  intended  to.  nor  does 
in  any  way  limit,  alter,  restrict,  or  waive 
the  Tribe's  sovereign  immunity  from 
unconsented  suit  or  action. 
|FR  Doc.  01-24582  Filed  10-1-01.  8  45  ami 

BRUNG  CODE  4310-(B-P 


DEPARTMEKT  OF  THE  INTERIOR 
Buraau  of  Land  Managwnent 

[WY-920-1310-01;  WYW  151006] 

Notic*  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW151006  for  lands  in  Carbon 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16^  3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimburse  the  E>epartment  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U  S  C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW151006  effective  April  1. 
1998,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


ificreased  rental  and  royalty  rates  cited 

abo\e 

Pamela  I   Lewis, 

Ltiii't.  Fluid  Minerals  Adjudication. 

IFR  Doc.  01-24561  Filed  10-1-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

rWY-92a-1310-01;  WYW  149985] 

^k>tice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
use   188(d)  and  (e).  and  43  CFR 
3108  2-3(a)  and  [b)(l).  a  petition  for 
reinstatement  of  nil  and  gas  lease 
WY'Wl 49985  for  Kinds  in  Inhnsdn 
County.  Wyoming,  was  timeh  filed  ana 
was  accompanied  by  all  the  required 
rentals  accruing  frnm  the  date  of 
termination  The  lessee  has  agreed  to 
the  amended  lease  terms  fur  rentals  and 
royalties  at  rates  of  $10  00  per  a(.re,  oi 
fraction  thereof,  per  year  and  16^3 
percent.  respe<tivelv 

The  lessee  has  paid  the  rt»<:juired  S.SiMi 
administrative  fee  and  $158  to 
reimburse  the  Department  for  the  oust  of 
this  Federal  Register  notice  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (dl  and  (e)  of  the  Mineral 
Lands  Leasing  Art  of  1920  (30  LI.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl 49985  effective  Mav  1 . 
2001.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above 

Pamela  |   I>ewi&. 

Chief.  Fluid  Minerals  Adjudication. 

(PR  Doc.  01-24562  Filed  10-1-01;  8.45  am) 

BH.IJNG  COM  *3ia~23-M 


DEPARTMEKT  OF  THE  INTERIOR 

Minerals  Managenwnt  Service  (MMS) 

Outer  Continental  SheN,  Central  and 
Western  Gulf  of  Mexico,  Oil  and  Gas 
Lease  Seles  for  Yeers  2002-2007 

AGENCY:  Minerals  Management  Service, 

Interior 

ACTION:  Notice  of  dates  and  locations  of 

scoping  meetings  for  the  P.in  imnmental 

Impact  Statement  (EIS). 


SUMMARY:  The  MMS  is  proposing  to 
prepare  a  single  EIS  (multisale  EIS)  for 
the  nine  areawide  oil  and  gas  lease  sales 
in  the  Central  and  Western  Planning 
Areas  (CPA  and  WPA)  sc  heduled  for 
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2003-2007  in  the  draft  proposed  Outer 
Continental  Shelf  Oil  and  Gas  Leasing 
Program:  2002-2007  The  MMS  will  be 
soliciting  information  from  States,  local 
governments,  the  oil  and  gas  industrv'. 
Federal  Agencies,  environmental  and 
other  interested  organizations,  and  the 
public  regarding  issues  and  alternatives 
that  should  be  evaluated  in  the  EIS.  The 
scoping  meetings  will  provide 
information  for  the  development  of 
appropriate  alternatives  and  mitigating 
measures,  as  well  as  to  identify 
significant  issues,  to  be  considered  in 
the  draft  EIS.  Respondents  are  requested 
to  focus  their  comments  on  the 
significant  environmental  issues 
attendant  to  OCS  oil  and  gas  leasing  and 
development  in  the  CPA  and  WPA  and 
on  alternative  options  for  the  size, 
timing,  and  location  of  sales. 
DATES:  The  scoping  meetings  will  be 
held  on  the  following  dates  and  at  the 
times  and  locations  indicated.  Monday. 
October  15.  2001,  The  Victorian  Condo- 
Hotel  and  Conference  Center.  6300 
Seawall  Boulevard,  Galveston.  Texas, 
6:30  p.m.  to  8:30  p.m.  Tuesday.  October 
16.  2001,  Houston  Airport  Marriott. 
18700  Kennedy  Boulevard.  Houston, 
Texas,  1:00  p.m.  to  3:00  p.m.  Thursday, 
October  18,  2001,  Ramada  Plaza  Hotel, 
600  S.  Beltline  Highway,  Mobile, 
Alabama.  6:30  p.m.  to  8:30  p.m. 
Monday,  October  22,  2001,  Minerals 
Management  Service.  1201  Elmwood 
Park.  Boulevard.  New  Orleans, 
Louisiana,  1:00  p.m.  to  3:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  scoping  meetings  or 
the  multisale  EIS,  please  contact  Mr 
Joseph  Christopher,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  1201  Elmwood  Park 
Boulevard.  New  Orleans,  Louisiana 
70123-2394,  telephone  (504)  736-2774. 
SUPPLEMENTARY  INFORMATION:  Federal 
regulations  allow  for  several  proposals 
to  be  analyzed  in  one  EIS  (40  CFR 
1502.4).  Since  each  sale  proposal  and 
projected  activities  are  very  similar  each 
year  for  each  planning  area,  the  MMS  is 
preparing  a  multisale  EIS  for  the  nine 
CPA  and  WPA  lease  sales  The  multisale 
approach  is  intended  to  focus  the 
NEPA/EIS  process  on  new  issues  and 
information  for  the  annual  lease  sales. 
.•\t  the  completion  of  this  EIS  process, 
decisions  will  be  made  only  for 
proposed  Sales  185  and  187.  scheduled 
to  be  held  in  2003.  Subsequent  to  these 
first  sales  in  the  planning  areas,  a  NEPA 
review  will  be  conducted  for  each  of  the 
other  proposed  lease  sales  in  the  2002- 
2007  Leasing  Program  Formal 
consultation  with  other  Federal 
Agencies,  the  affected  States,  and  the 
public  will  be  carried  out  to  assist  in  the 


determination  of  whether  or  not  the 
information  and  analyses  in  the  original 
multisale  EIS  are  still  valid.  These 
consultations  and  NEPA  reviews  will  be 
completed  before  decisions  are  made  on 
the  subsequent  sales.  Comments  are 
sought  from  all  interested  parties  about 
particular  geological,  environmental, 
biological,  archaeological  and 
socioeconomic  conditions  or  conflicts, 
or  other  information  that  might  bear 
upon  the  potential  leasing  and 
development  in  the  CPA  and  WPA. 
Comments  are  also  sought  on  possible 
conflicts  between  future  OCS  oil  and  gas 
activities  that  may  result  from  the 
proposed  sales  and  State  Coastal 
Management  Programs  (CMP).  If 
possible,  these  comments  should 
identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflict 
foreseen,  and  steps  that  the  MMS  could 
take  to  avoid  or  mitigate  the  potential 
conflict. 

Dated:  September  10.  2001. 
Chris  C.  Oynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
IFR  Doc  01-24585  Filed  10-1-01;  8:45  am) 

BILUNG  COOe  431  (MUR-P 


DEPARTME^^■  OF  THE  INTERIOR 
National  Park  Service 

George  Washington  Boyhood  Home 
Special  Resource  Study 

agency:  National  Park  Service, 
Department  of  the  Interior. 
action:  Notice  of  termination  of  the 
Environmental  Impact  Statement 
process  for  the  George  Washington 
Boyhood  Home  Special  Resource  Study. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  will  terminate  the 
Environmental  Impact  Statement 
process  for  this  study  and  prepare  an 
Environmental  Assessment. 

The  U.S.  (.ongress  authorized  the 
special  resource  study  in  Section 
509(c)(3)  of  Pub.  L.  105-355  to  examine 
how  the  cultural  and  natural  resources 
of  the  property  can  be  protected  and 
public  use  of  the  site  furthered.  The 
George  Washingttm  boyhood  Home 
propeitv,  also  known  as  Ferry  Farm,  is 
located  in  Stafford  County.  Virginia. 
The  property,  part  of  the  18  century 
plantation  where  George  Washington 
spent  his  vnuth,  is  now  owned  by  the 
George  Washington's  Fredericksburg 
Foundation  Congress  also  authorized 
the  Department  of  the  Interior,  through 
the  National  Park  Service,  to  acquire 
easements  on  the  property.  The  overall 
purpose  of  the  study  is  to  identify  an 


appropriate  management  framework  to 
achieve  resource  protection  and  public 
use  goals.  Leadership  for  the  study 
project  is  being  provided  by  the 
Superintendent  of  Fredericksburg  and 
Spotsylvania  National  Military  Park. 

A  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  on 
August  14.  2000.  The  scoping  process 
has  been  completed  and  draft 
alternatives  developed  in  outline  form. 
The  recommended  alternative  will  not 
involve  new  legislation.  There  is  no 
potential  for  significant  environmental 
effects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  the  Superintendent. 
Fredericksburg  and  Spotsylvania 
National  Military  Park.  540-373-4510 
or  at  fenyfarm@nps.gov. 

Dated:  April  6,  2001. 
Leonard  C.  Emerson, 

Acting.  Regional  Director.  Northeast  Region. 
[FR  Doc.  01-24637  Filed  10-1-01;  8:45  am] 

BILUNG  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  General  Management  Plan/ 
Environmental  Assessment,  Saugus 
Iron  Works  National  Historic  Site, 
Essex  County,  MA 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  availability  of  Draft 
General  Management  Plan/ 
Environmental  Assessment. 

SUMMARY:  Pursuant  to  Council  on 
Enviroimiental  Quality  regulations  and 
National  Park  Service  Policy,  this  notice 
announces  the  availability  for  public 
review  of  a  Draft  General  Management 
Pan/Environmental  Assessment  for 
Saugus  Iron  Works  National  Historic 
Site.  Essex  County,  Massachusetts.  In 
accordance  with  the  National 
Environmental  Policy  Act  102(2)(C)  of 
1969.  the  environmental  assessment  was 
prepared  to  assess  the  impacts  of 
implementing  the  general  management 
plan. 

The  Draft  General  Management  Plan/ 
Environmental  Assessment  presents  a 
Proposal  and  two  Management 
Alternatives,  then  assesses  the  potential 
environmental,  cultural  and 
socioeconomic  effects  of  the  actions 
presented  on  site  resources,  visitor 
experience,  and  the  surrounding  area. 
The  Proposal  and  the  Alternatives  differ 
in  their  approaches  to  achieving  the 
site's  management  goals  and  resolving 
planning  issues  associated  with  those 
goals.  Alternative  1  (The  Preferred 
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Alternative)  involves  (a)  rehabilitating 
the  interior  of  the  museum  building  to 
allow  for  compliance  with  MPS  museum 
exhibit  standards  and  consolidating  the 
museum  collections  and  archival 
materials  in  existing  residences  that 
would  be  adaptively  reused  to  house 
these  resources  under  appropriate 
climate  controlled  and  protective 
systems,  fb)  removing  existing 
maintenance  facilities,  restoring  their 
current  locations  and  consolidating 
them  into  a  single  facility,  (c)  adaptively 
reusing  the  Iron  Works  House  Annex 
and  Lean-to  into  a  visitor  contact 
facility,  and  (d)  improving  access 
through  the  iron  works  structures  and 
between  those  structures  and  the  Iron 
Works  House  and  Museum  for  persons 
with  disabilities  and  special  needs. 
Alternative  2  (Enhanced  Facilitv 
Development)  involves  (a)  constructing 
a  new  collections  storage  facilitv 
adjacent  to  the  existing  museum 
building,  (b)  acquiring  or  leasing 
existing  commercial  or  industrial  space 
off-site  for  use  as  maintenance  facilities, 
along  with  restoring  the  locations  where 
such  facilities  are  currently  sited,  (c) 
constructing  a  new  visitor  center  at  the 
site  of  the  existing  maintenance  facilitv 
on  the  west  bluff,  and  (d)  implementing 
one  of  two  alternative  scenarios  for 
providing  improved  access  for  visitors 
from  the  bluff  to  the  industrial  area: 
either  a  switchback  trail  or  a  long 
straight  trail.  Alternative  3  (The  No 
Action  Alternative)  involves  no  changes 
to  existing  conditions. 
DATES:  The  Draft  General  Management 
Plan/Environmental  Assessment  will  be 
made  available  on  luly  9,  2001, 
Following  a  60-day  comment  period,  the 
environmental  analysis,  along  with 
public  and  agency  comments,  will  form 
the  basis  for  the  selection,  bv  the 
Regional  Director  of  a  single  plan  for 
implementation.  The  Final  General 
Management  Plan/Environmental 
Assessment  will  then  be  issued  and 
made  available  to  the  public  for  an 
additional  60  days.  If  at  the  end  of  that 
second  review  period,  no  significant 
issues  or  public  controversy  have  arisen, 
the  Regional  Director  will  issue  a 
■  Finding  Of  No  Significant  Impact 
(FONSI). 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  document  will  be  available  for 
review  at  the  following  locations: 

Saugus  Iron  Works  National  Historic 
Site- Visitor  Kiosk.  244  Central  Street. 
Saugus,  MA  01906.  The  visitor  kiosk  is 
open  everyday  from  9  a.m.  to  5  p.m. 

The  Saugus  Public  Library,  295 
Central  Street  Saugus.  MA.  The  librarv 
is  open  Monday  through  Thursday  from 
8:30  a.m.  to  8:30  p.m.;  Friday  hours  are 


8:30  a.m.  until  noon  The  libran  is 
closed  on  weekends 

To  request  a  copy  of  the  document. 
please  call  (781)  233-0050.  fax  (781- 
231-7345),  or  write  Superintendent. 
Saugus  Iron  Works  National  Historic 
Site  244  Central  Street,  Saugus,  MA 
01906. 

Marie  RusI, 

Rcgmnal  Director.  Sortheast  Region. 

|FR  Dor,  01-246:^6  Filed  10-1-01;  8:45  ami 

B4UJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Isle  Royale  National  Park,  Ml 

AGENCY:  National  Park  Sen  u  e.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
wilderness  management  plan  and 
environmental  impa(  t  stdtement  for  Isle 
Royale  National  Park,  Mu  higaii 

SUMMARY:  The  National  Park  Service 

(NPS)  will  prepare  a  wilderness 
management  plan  and  an  environmental 
impact  statement  (EIS)  ftir  Isle  Ri)\dli' 
National  Park.  Mic:higan  in  accordance 
with  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  This  notice  is  being  furnished 
as  required  bv  NEPA  RegulatKjns  40 
CFR  1501,7,  ■ 

To  facilitate  sound  planning  and 
environmental  analysis,  NPS  int>'n(is  tn 
gather  information  necessary  for  thr 
preparation  of  the  EIS.  and  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS 
Comments  and  suggestions  in  this 
scoping  process  are  invited 

This  project  was  initiated  in  thi' 
autumn  of  1999,  The  planning  pro(  ess 
originally  included  preparation  of  an 
environmental  assessment.  However,  as 
planning  has  progressed  NPS  now 
believes  it  is  appropriate  to  prepare  an 
EIS.  Public  involvement  during  the  first 
phases  of  planning  has  been  facilitated 
through  a  series  of  newsletters  with 
mail-back  input  forms 

DATES:  Written  comments  and 
information  concerning  the  scope  of  th<' 
EIS  should  be  directed  to  the 
Superintendent.  Isle  Royale  National 
Park,  at  the  address  below  before 
November  2.  2001 

Persons  who  already  have  pro\  niefi 
information  through  responses  to 
project  newsletters  need  not  re-send  that 
information,  NPS  will  consider  these 
comments  in  preparation  of  the  EIS. 
However,  persons  who  wish  to 
reemphasize  or  expand  on  their 


previous  (  oninifnts  are  welcome  to  do 
so.  Additional  inpui  also  is  invited. 

ADDRESSES:  Written  comments  and 
information  concerning  the  scope  of  the 
EIS  and  other  matters,  or  requests  to  be 
added  to  the  project  mailing  list  should 
be  directed  to:  Superintendent.  Isle 
Rovale  National  Park.  800  East 
Lakeshore  Drive.  Houghton,  Michigan 
49931-1895.  Telephone:  906-487-7140. 
E-mail:  ism  superintendent@nps.gov 

FOR  FURTHER  INFORMATtON  CONTACT: 

Sii[ii'rinti'nii>'iit    Ni..  K<.\,ii(,  N.iiional 
I'lrk   ,it  the  address  or  telephone  above. 

SUPPLEMENTARY  INFORMATION:  Congress 
designated  more  thcin  99  percent  of  the 
133,000  acres  landmass  of  Isle  Royale 
National  Park  as  wilderness  in  1976. 
However.  NPS  never  prepared  a 
wilderness  management  plan  to  help 
guide  decision  making  on  wilderness- 
related  matters.  Comprehensive,  long- 
term  planning  for  the  park's  wilderness 
is  needed  to  address: 

(1)  The  management  of  visitor  use, 
which  during  the  peak  season 
overw  helms  facility  capacities  in 

campgrounds. 

(2)  The  adoption,  implementation. 
and  refinement  of  resource  and  visitor 
>'xperience  indicators  and  related 

nionitonng  to  ensure  wilderness 
resour(  es.  values,  and  experiences  are 
not  being  compromised. 

f  Thf  ad   ptmn  of  a  '"minimum  tool" 
il>'(  isiiiii  fr.iiiirwDrk  for  park  operations 

witliiii  \\'iiiii'rni-ss 

l4j  Development  of  a  new 
(  nnputerized  permit/reservation  system 

ii>r  (  ainpmg  permits. 

(5)  Specific  directions  for  such 
diverse  issues  as  campfires,  trail 
maintenance,  hackcountrv  satiitation, 
interpretation  and  education  in  the 
wilderness,  campground  design, 
wildlife  protection,  acceptable  signing, 
etc. 

(6)  Uevt'li'piiH'iu  of  an 
implementatmn  schedule  to  proactively 
(ilan  for  future  projects  in  the 
wilderness 

The  en\  in  miiiental  review  of  the 
wilderness  management  plan  for  Isle 
Kdvale  National  Park  will  be  conducted 
in  .11  (  nrdance  with  requirements  of 
NEPA  (42  U.S.C.  section  4371  et  seq). 
NEPA  regulations  (40  CFR  1500-1508). 
It  Hit  appropriate  Federal  regulations. 
and  NFS  procedures  and  policies  for 
compliance  with  those  regulations. 

|amp>  .\    I  (i.ii  h. 

Ai  ting  Regional  Director. 

IFR  Doc,  01-24629  Filed  15-1-01;  8:45  am) 

BILUNG  COD€  tS'O-  7a  P 


Federal  Register/ Vol.  66,  No.  191 /Tuesday.  October  2.  2001 /Notices 


DEPARTMENT  OF  THE  INTERIOR 

San  Juan  County  Cattle  Point  Road 
Failure  Environmental  Impact 
Statement,  San  Juan  Island  National 
Historical  Park,  WA 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS)  to 
address  the  impending  failure  of  the  San 
luan  County  Cattle  Point  Road  in  San 
luan  Island  National  Historical  Park. 
Washington. 

SUMMARY:  In  Accordance  with 
§  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(Public  Law  91-190).  San  juan  County 
(County)  and  the  San  fuan  Island 
National  Historical  Park  (SAfH)  are 
initiating  an  environmental  impact 
analysis  process  to  address  the 
impending  failure  of  a  portion  of  the 
County's  Cattle  Point  Road,  located 
within  the  boundaries  of  SA[H 

The  portion  of  road  that  is  of  concern 
is  a  curve  that  extends  for 
approximately  1,750  ft.  in  a  generally 
east-west  orientation  along  an 
engineered  bench  approximately 
halfway  up  a  predominantly  sand  slope 
The  slope  rises  from  the  Strait  of  Juan 
de  Fuca  about  500  ft.  to  the  south  of  the 
area  where  the  road's  stability  is 
threatened  to  a  height  of  up  to  295  ft 
above  Mean  Sea  Level  (MSL).  The  road 
traverses  the  slope  at  an  elevation  of 
approximately  140  to  150  ft.  MSL  The 
lower  portion  of  the  slope,  extending  to 
within  50  ft.  of  the  road,  has  been 
heavily  eroded.  According  to  estimates, 
the  erosion  appears  to  be  at  a  rate  that 
suggests  failure  of  the  roadbed  may 
occur  within  a  few  years. 

The  EIS  will  identify  and  assess 
potential  impacts  of  various  alternatives 
to  the  existing  Cattle  Point  Road  to 
provide  access  to  Cattle  Point,  a  scenic 
area  of  San  Juan  Island  that  supports 
recreational  use  and  a  number  of  single- 
family  residences.  Notice  is  hereby 
given  that  the  National  Park  Service  and 
San  Juan  County  will  jointlv  prepare  the 
EIS. 

Comments:  All  interested  persons, 
organizations,  and  agencies  wishing  to 
provide  initial  scoping  comments  about 
issues  or  concerns  that  should  be 
addressed  during  the  EIS  process  may 
send  such  information  to  Thomas  Huse. 
Director,  San  Juan  County  Public  Works 
Department,  P.O.  Box  729,  Friday 
Harbor,  WA  98250.  Written  comments 
should  be  postmarked  no  later  than 
August  31,  2001. 

In  addition,  public  scoping  sessions 
will  be  held  after  publication  of  this 
Notice,  affording  an  additional  early 


comment  opportunity.  Locations,  dates, 
and  times  of  these  meetings  will  be 
provided  in  local  and  regional 
newspapers,  and  via  the  Internet  at 
i\-\\iv. npsgov/sajh  or  ^^^\'^v.co  san- 
iuan.wa.us.  Inquiries  regarding  public 
meetings  mav  be  directed  to  the  contacts 
listed  bf'Idw 

All  comments  received  will  become 
part  of  the  public  record  and  copies  of 
comments,  including  any  names  and 
home  addresses  of  respondents,  may  be 
released  for  public  inspection. 
Individual  respondents  may  request  that 
their  home  addresses  be  withheld  from 
the  publu  record,  which  will  be 
honored  to  the  e.xtent  allowable  by  law. 
Requests  to  withhold  names  and/or 
addresses  must  be  stated  prominently  at 
the  beginning  of  the  comments. 
Anonymous  comments  will  not  be 
considered.  Submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\-ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entiretv 

Because  the  responsibility  for 
approving  the  EIS  has  been  delegated  to 
the  National  Park  Service,  the  EIS  is  a 
"delegated  "  EIS  The  responsible 
official  for  the  National  Park  Service  is 
John  J.  Reynolds.  Regional  Director, 
Pacific  West  Region,  National  Park 
Service.  The  responsible  official  for  San 
Juan  Countv  is  Laura  Arnold,  San  Juan 
County  Planning  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Huse,  Director.  San  Juan 
Countv  Public  Works  Department,  P.O. 
Box  729,  Friday  Harbor,  WA  98250, 
(360)  378-2114  or  Cicely  Muldoon, 
Superintendent,  San  Juan  Island 
National  Historical  Park,  P.O.  Box  429, 
Fndav  Harbor.  WA  98250,  (360)  378- 
2240. 

Dated   lune  29.  2001. 
Rory  D.  Westben}, 

.Supermfpndpn/  Columbia  Cascades  Support 
Office.  Pacific  West  Region 
(PR  Doc.  01-24628  Filed  10-1-01.  8:45  am) 
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properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
October  17.  2001. 

Carol  D.  Shull. 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARIZONA 

Maricopa  County 

Lehi  School.  2345  No.  Home,  Mesa, 
01000906 

Mohave  County 

Hardwille  Cemetery.  1776  .\Z  95.  Bullhead 
City,  01000905 

Pinal  County 

Verdugo  Homestead  Historic  District, 
Address  Restricted,  Randolph,  01000904 

IOWA 

Clayton  County 

American  House,  116  Main  St..  McGregor, 
01000913 

Clinton  County 

Dugans  Saloon,  516  Smith  St..  Grand 

Mound, 01000908 
Farmers  and  Merchants  Savings  Bank,  601 

Smith  St.,  Grand  Mound,  01000909 
Grand  Mound  Town  Hall  and  Waterworks 

Historic  District,  613-615  Clinton  St., 

Grand  Mound,  01000910 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
21 ,  2001   Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 


lohnson  County 

Englert  Theatre,  221  E.  Washington  St. 
City,  01000911 


Iowa 


Louisa  County 

Commercial  Hotel.  227  N  Main  St.,  Wapello. 
01000912 

Polk  County 

Crane  Building,  1440  Walnut,  Des  Moines. 
01000914 

MASSACHUSETTS 

Bristol  County 

Barrows,  H.F.,  Manufacturing  Company 
Building,  102  S.  Washington  St..  N. 
Attleborough,  01000907 

Essex  County 

Georgetown  Central  School.  1  Library  St., 
Georgetown,  01000915 

MISSISSIPPI 

De  Soto  County 

Hernando  Commercial  Street  Historic 
District,  Roughly  along  Commerce  St.,  W  of 
West  St.  S,  Hernando,  01000918 

Hernando  North  Side  Historic  District,  N  of 
Holly  Springs  St.,  E  of  US  51,  W  of 
North  view  St.,  on  W.  Northern  St.,  W. 
Valley  St.,  Shady  Ln.  &  Holly  Springs  St, 
Hernando,  01000916 

Hernando  South  Side  (Magnolia)  Historic 
District.  Roughly  bounded  by  Oak  Grove 
Rd.,  Magnolia  Dr..  W.  Center  St.,  and 
Church  St.,  Hernando,  01000917 
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Marshall  County 

Bailey,  Dr.  Isham  G. 
Grove  Rd.,  Lamar, 


House,  157 
01000919 


Early 


Warren  County 

Hyland  Mound  .^rcheological  Site.  .Address 
Restricted,  Vicksburg,  01000920 

MONTANA 

Lewis  and  Clark  County 

Hilger,  Joe  and  Carrie.  Ranch.  Sleeping  Giant 
Ranch,  20  mi.  N  of  Helena.  Helena, 
01000922 

Stillwater  County 

Torgrimson  Place.  West  Rosebud  Rd., 
Fishtail.  01000921 

NORTH  DAKOTA 

Ramsey  County 

Devils  Lake  Masonic  Temple.  40,3  Sixth  St.. 
Devils  Lake,  01000923 

OREGON 

Deschutes  County 

First  Presbyterian  Church  of  Redmond.  641 
SE  Cascade  Ave.,  Redmond.  01000931 

Multnomah  County 

Hughes.  Dr.  Herbert  H..  House.  1229  W 
Powell  Blvd..  Gresham.  01000932 

Kenton  Commercial  Historic  District.  (Kenton 
Neighborhood  6f  Portland,  Oregon  MPS) 
Roughly  along  Denver  Ave.,  from  N.  Willis 
St.  to  N.  Watts  St  ,  Portland.  01000934 

McGraw.  Donald  and  Ruth.  House.  01845  SW 
Military  Rd  .  Portland.  01000935 

Meier  and  Frank  Delivery  Depot,  1417  NW 
Everett.  Portland.  01000936 

Van  Vleet.  Lewis  and  Elizabeth.  House.  (Eliot 
Neighborhood  MPS)  202  NE  Graham  St  . 
Portland,  01000937 

Union  County 

La  Grande  Commercial  Historic  District. 
Roughly  bounded  by  IIP  RR  tracts  along 
Jefferson  St..  Greenwood  and  Cove  Sts  , 
Washington  St..  &  Fourth  St..  La  Grande. 
01000933 

PENNSYLVANIA 

Bucks  County 

Waldenmark.  1280  &  1300  Wrightstown  Rd., 
Wrightstown  Township.  01000924 

Chester  County 

Pottstown  Landing  Historic  District.  Roughly 
bounded  by  US  422  Bv-Pass,  Whartnaby  St. 
633  Laurelwood  Rd.  and  Reiff  St..  North 
Coventry.  01000927 

Philadelphia  County 

Harris  Building.  2121-41  Market  St., 
Philadelphia.  01000928 

Wayne  County 

Starlight  Station.  New  York.  Ontario,  and 
Western  Railway,  O  &  W  Rd  NE  of  Depot 
Hill  Rd.  Starlight.  Buckingham  Township. 
01000925 

York  County 

Springdale  Historic  District.  Bounded  by  S. 
George  St..  Lombardy  Alley.  S.  Queen  St.. 
and  Rathon  Rd..  York.  01000926 


TENNESSEE 
Montgomery  County: 

First  Presbyterian  Church  Manse    fOS  \UiP. 
St..  Clarksvilie.  01000929 

WYOMING 

Weston  County 

Weston  County  Courthouse,  1  West  Main. 
Newcastle.  01000930 

IFR  Doc,  01-24630  Filpfi  U)-]-Ol.  8:45  am) 
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DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

Natloruil  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  4.  2001,  Pursuant  to  section 
60.13  of  36  CFR  part  60  WTitten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St  .NW. 
NC400.  Washington.  DC  20240  Written 
comments  should  be  submitted  by 
October  17.  2001. 

Carol  D.  Shull. 

Keeper  of  the  Xationa!  Register  of  Historic 
Places. 

ALASKA 

Fairbanks  North  Star  Borough — Census  .\rea 

Illinois  Street  Historu  Distntt.  300-700 
Illinois  St..  Fairbanks.  01000966 

Haines  Borough — Census  Area 

,^nway.  Charlie,  Cabin.  Mile  1  S  Haines 
Hwy  ,  Haines.  01000967 

CALIFORNLA 

Plumas  County 

Red  Dog  Tnwnsile.  .Address  Restricted. 
Nevada  City.  01000968 

COLORADO 

Boulder  County 

Boulder  (bounty  Poor  Farm,  .Addrnss 
Restricted.  Boulder,  01000969 

Larimer  County 

Livermore  Hotel  and  (^^neral  Store.  2160  Kcti 
Feather  Lakes  Rd  .  Livermore  0100097(1 

GEORGIA 

Fulton  County 

Inman  Park  Historic  District  (Boundary 
Increase  and  Decrt'ase),  Roughh  bounded 
by  Lake,  Hurt,  and  DeKalb  A\*'s..  and  king 
St.,  Atlanta.  01000973 

Whittier  Mills  Historit,  Distru  1   Koiighh  the- 
jet.  of  Bolton  Rd,  and  Parrot  Ave  ,  rtpprox 


7  mi.  NW  of  central  business  district  of 

.Atlanta,  Atlanta,  (n(K)0972 

Mcintosh  County 

West  Darien  Historic  District.  Bounded  by 
8th  St..  US  17.  Darien  River,  and  Cathead 
Creek.  Darien.  01000975 

Newton  County 

Porterdayle  Historic  District.  Roughly  the  city 
limits  of  Porterdale  north  of  Elm  St., 
Porterdale.  01000974 

Troup  County 

Lagrange  Commercial  Historic  District, 
(Georgia  County  Courthouses  TR)  Main 
St.— Ridley  Ave..  Bull  St.— Church  St., 
Broad  and  Greenville  Sts..  Vernon  Rd.— 
LaFavetfe  Pkwv.  Haralson  St..  LaGrange, 
01000971 

IDAHO 

.Ada  County 

Ninth  Street  Bridge,  (Metal  Truss  Highway 
Bridges  of  Idaho  MPS)  E  of  new  9th  Street 
bridge,  over  Boise  R..  Boise,  01000980 

Idaho  County 

K;^);i-  Mntel.  615  S  ID  95,  Riggins. 

(!l(K)(l*J"9 

ILLINOIS 
\ermilion  County 

F!S(  tier  I  heater.  158-164  N.  Vermillion  St.. 
Danville.  01000978 

INDIANA 

Delaware  (xiunty 

U  iison  lunii  r  High  School,  (Indiana's  Public 
Common  and  High  Schools  MPS)  2000  S. 
Franklin  St    Muncie.  01000992 

Hamilton  County 

Catherine  Street  Historic  District.  Roughly 
bounded  by  Harrison.  Clinton,  west  side  of 
9th  and  east  side  of  10th.  Noblesville, 
01000988 

South  9th  Street  Historic  District.  Roughly 
bounded  by  Maple.  Division.  10th.  and  the 
west  sidp  of  9th  St.,  Noblesville.  01000982 

Johnson  County 

Furnas  Mill  Bridge,  Pisgah  Rd.  over  Sugar 
Creek— Atterburv  Fish  and  Wildlife  Area. 
Edinburgh.  01000985 

Lagrange  County 

bt.  James  Memorial  Chapel,  IN  9,  just  S  of  Cty 
Rd.  600  N  .  Howe,  01000989 

Marion  (.ount> 

lamieson — Bennett  House.  8452  Green  Braces 
North  Dr  .  Indianapolis,  01000984 

Man>hall  C^ounty 

Argi".  Dfuiitown  Historic  District.  W  side  of 
Mil  higan  St.  bet.  Smith  and  Williams,  E 
siiir  bet.  Smith  and  Walnut,  Argos, 

( t ! UOOQQI 
Montgomery  County 

B.  th.  i  AMt  Church  of  Crawfordsville,  213 
W    N.irth  St..  Crawfordsville,  01000990 

Morgan  County 

Kim  Spring  harm.  1  mi.  N  of  Bain  Rd.  on 
Cioose  Creek  Rd.,  Martinsville,  01000981 
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Lake  Ditch  Bridge,  fct.  of  Lake  Ditch  and 
Uke  Ditch  Rd  .  Monrovia,  01000^)88 

Orange  County 

Dixie  Garage,  i\  iH  and  Sin(  la;r  .\ve..  West 

Baden  .Springs,  0100098,1 
Oxford  Hotel.  In  56.  West  Baden  .Springs, 

01000977 

St.  Joseph  County 

South  Bend  Biewing  .-\ssocidtion.  1636 
Lincolnwav  West,  South  Bend,  01000987 

South  Bend  Remedv  Companv  Building.  501 
W   Colfax,  SouthBend.  0100099.3 

Tippecanoe  County  i 

lefferson  Histori',  District,  Roughly  bounded 
bv  9th.  trie.  Elizabeth,  and  Ferrj^  Sts.. 
Lafavette.  01000976 

lOW.A 

linn  County 

Redmond  Park — (rranrle  .\venue  Historic 
District.  (Cedar  Rapids.  Iowa  MPSl 
Roughly  bounded  by  US  151.  Nineteenth 
St.,  and  Washington  Ave..  Cedar  Rapids, 
01000994 

LOLISI.WA 

Bienville  Parish 

Conlv  Site,  .Address  Restricted.  Ringgold. 
01000995 

NEW  YORK 

Livingston  County 

Caledonia  House  Hotel.  iUl  State  St.. 
Caledonia.  01000997 

Schuyler  County 

First  Baptist  Church  of  Watkins  Glen.  Fifth 

St  and  Porter  St  ,  Watkins  C,\^'r\.  01000996 

SOUTH  D.\KOT.\ 

Brule  Count\' 

Chamberlain  Bridge,  (Historir  Bridges  in 
South  Dakota  MPS)  1-90  Loop  ov^r 
Missouri  R.  Chamberlain,  0100U999 

Clay  County 

Linden  House,  509  Linden  ,-\ve    Vermillion. 
01001001 

Lincoln  County 

Rudolph— Parke  House.  412  E.  First  St., 
Cant.m.  01001000 

TEXAS  j 

Dallas  County 

Strain  Farm — Strain.  W  .A  ,  House  IBoiindarx 
Increase!.  400  Lancaster-Hiitc  bins  Rd 
Lancaster,  01001002 

[FR  Doc.  01-24631  Filed  10-1-01.  8,45  am! 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Perxling  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
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in  the  National  Register  were  received 
hv  the  National  Park  Service  before  July 
28,  2001    Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  1849  C  St.  NW.  NC400. 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
October  17.  2001. 

Carol  n  Shull. 

Keeper  of  the  .\ationnl  Reg/sfer  nf  Historic 
Places. 

ALASKA 

■Anchorage  Borough — Census  Area 

Spring  Cr^ek  Lodge.  18939  Old  (ilen  Hvvy.. 
Chugiak.  01000938 

COLORADO 

Denver  County 

Denver  Iramwav  Powerhouse.  1416  Platte 
St..  Denver.  01000940 

CONNECTICUT 

Windham  (bounty 

Cady — Copp  House,  115  Liberty  Hwy, 
Putnam.  01000939 

GEORGL\ 

Madison  (bounty 

Colbert  School.  )ct.  of  Fourth  St.  and  First 

Ave  ,  Colbert.  01000942 

Taylor  County 

Union  Methodist  Chuich  Cemeterv — Hays 
Campground  Cemetery.  Union  C'hurch  Rd  . 
Butler.  01000941 

LOUISIANA 

St,  Vlarv  Parish 

Boy  Scout  Troop  »1  Log  Cabin.  601  .Adams. 
Franklin.  01000944 

Terrebonne  Parish 

Residence  Plantation  House,  8951  Park  Ave  . 
Houma.  01000943 

MINNESOTA 

Rice  County 

Trondhjem  Norwegian  Lutheran  Church. 
8501  Garfield  Ave,,  Webster,  01000945 

MISSISSIPPI 

Oktibbeha  t^ounty 

Meadow  W(jods  Plantation  House.  2479 
nkto.   Rd.  Starkville,  01000946 

NUSSOURI 

Si.  Louis  Independent  City 

St.  Boniface  Neighborhood  Historic  District, 
Roughlv  bounded  bv  Koeln  and  Tesson 
Sts,.  Broadway,  and  Alabama  Ave,.  St. 
Louis  (Independent  City).  01000948 

Tower  Gra\e  Heights  Historic  District. 
Bounded  by  .Arsenal  St..  Grant  Ave., 
McDonald  .Ave  .  and  Gustine  Ave.,  St. 
Louis  (Independent  City),  01000947 


OKLAHOMA 

Grady  County 

Oklahoma  College  for  Women  Historic 
District.  Roughly  bounded  by  Grand  Ave.. 
19th  St..  .Alabama  Ave.,  and  alley  west  of 
15th  St..  Chickasha,  01000950 

Nowata  County 

Cemetery  Patent  110.  Cty  Rd.  412.  3.25  mi. 
N  of  jet.  with  US  60.  Delaware.  01000951 

Oklahoma  County 

First  Church  of  Christ.  Scientist.  1200  N. 
Robinson  Ave..  Oklahoma  City.  01000949 

PENNSYLVANIA 

Berks  County 

Trexler  Historic  District.  ,375-424  Old 
Philadelphia  Pike.  .Albany  Township, 
01000957 

Centre  County 

Pennsvlvania  Match  Company.  367  Phoenix 
Ave..  Bellefonte.  01000954 

Chester  County 

Welkinweir.  1368  Prizer  Rd..  East  Nantmeal 
Township.  01000953 

Lancaster  County 

Lancaster  City  Historic  District.  Roughly 
bounded  by  Liberty  St,.  Bfoad  St.. 
Greenwood  .Ave..  Race  Ave..  Lancaster, 
01000956 

York  County 

C:hestnut  Hill.  1105  Windsor  Rd,.  Windsor 
Township.  01000952 

TENNESSEE 

Obion  County 

Washington  .Avenue  and  Florida  Avenue 
Historic  District.  Located  along 
Washington  and  Florida  Aves..  bet.  3rd  and 
5th  Sts.,  Union  City.  01000955 

UTAH 

Millard  County 

Robins.  Merien.  and  Rosabelle.  House.  1 10 
West  200  North.  Scipio.  01000962 

Salt  Lake  County 

Centennial  Home.  307  Virginia  St..  Sah  Lake 

City,  01000960 
Holt,  .Samuel  and  Geneva,  Farmstead,  10317 

South  1300  West,  South  Jordan,  01000963 
Iris  Theater,  Apartments  and  Commercial 

Building,  (Murray  City,  Utah  MPS)  4861  S. 

State  St.,  Murray,  01000959 
Westminster  College  Presidents  Jpise,  1733 

South  1300  East,  Salt  Lake  City,  01000961 

Summit  County 

Beech.  Thomas  and  lane.  House,  47  West  50 
South,  Coalville,  01000958 

WISCONSIN 

Milwaukee  County 

Lawson  Airplane  Company — Continental 
Faience  and  Tile  Company,  909 
Menomonee  Ave.,  South  Milwaukee, 
01000964 
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WYOMING 
Converse  County 

Officer'r.  CAub.  Douglas  Prisoner  of  War, 
n.T  S.  Riverbend  Dr..  Douglas,  01000965 

A  correction  has  been  requested  for 
the  following  resource: 

MASSACHUSETTS 

Hampshire  County 

Parsons,  Shepherd  and  Damnn  Houses 
Historic:  District  46.  .'18.  and  6b  Bridge  Si 
Northampton.  01000627 

[FR  Do(  .  01-24632  Filed  10-1-01:  8:4.=i  ami 
BILUNG  C00€  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  11,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park.  Service,  1849  C  St.  N\V. 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
October  17,  2001. 

Carol  D.  Shull. 

Keeper  of  the  Xational  Register  (^(Historic 
Places. 

DELAWARE 
Kent  County 

Durham — Shores  House.  (House  and  Garden 

in  Central  Delaware  MPS)  E  side  of  DF  IS. 

Dupont  Station.  01001005 
White — Warren  Tenant  House,  (House  and 

Garden  in  Central  Delaware  MPS)  NF  side 

of  DE  261,  Sandtown,  01001009 

New  Castle  County 

Grose,  Robert,  House,  (House  and  Garden  in 
Central  Delaware  MPS)  1000  Port  Penn 
Rd..  Port  Penn.  01001006 

DISTRICT  OF  COLUMBIA 

District  of  Columbia 

Downtown  Historic  District,  Roughly. 
Seventh  St.  from  Pennsylvania  Ave.  to  Mt 
Vernon  Sq.,  and  F  St.  bet.  Eleventh  and 
Seventh  Sts.,  NW,  Washington.  01001004 

FLORIDA 

Collier  County 

Everglades  Laundr\'.  105  W,  Broadway, 
Everglades  City,  01001012 

Palm  Beach  County 

Historic  Old  Town  Commert;ial  District. 
Bounded  by  FEC,  M  St.,  Lucerne  Ave.,  and 
1st  Ave.  S,  Lake  Worth,  0100101 1 


Seminole  County 

Browne — King  House.  :J22  king  S!     Ovicdi). 

0100102.1 
Estes.  R.W.  Celery  C^ompanv  Prei  ooler 

Historic  District.  159  N  Central  Ave., 

Oviedo.  01001022 
Nelson  and  (.>)nii)an\  Historic  District.  110- 

166  E  BroHdwa\  Si   and  .'UK  1 10  Station  St.. 

Oviedo.  01001010 
Wheeler — Evans  House.  340  S.  Lake  lesup 

.•\ve  .  Oviedo.  01001024 

IOWA 


Muscatine  County 

Greenwood  Cemetery  Chapi 
Muscatine.  0100 UlKi 


i  H  1 4  Lucas, 


MICHIGAN 
Calhoun  County 

Marshall  .■\veiuie  Bririj^c  Marsiid!:  .Av,    over 
Rice  Cr  .  Marshall.  OlOOK.ijl 

Crawford  Counfv 

Douglas  Housi  .  6122  K(:t\  Kd.  612.  Lovells 
Township.  01001017 

Huron  County 

Smith — Culhane  House.  H.'ih<)  I.al.f  St..  Port 
.^ustin.  01001015 

Ionia  County 

St,  |ohn  the  Baptist  Cathnlic  Church 
(Complex,  :V14  S  Wdsh.ington  Ave., 
HubbardsKin.  OlOOlOiq 

losc:o  Count) 

Fi\e  Channels  Dam  .Xri  heologica!  District. 
.address  Restricted,  Os(oda.  01001016 

Kent  County 

Porter  Hollow  Embankment  and  Culvert, 
White  Pine  Sirail  at  S legman  Creek,  W  of 
Summit  .Ave..  .Mgoma  Tov\nship, 
01001018 

Lenawee  County 

Keeney.  |ohn  W  and  Erena  Alexander 
Rogers.  Farm.  5300  Monroe.  Franklin 
Township.  01001020 

MONTANA 

Missoula  County 

Eagle  Guard  Slation.  11  mi  W  of  Tnwnssnd, 
Townsend, 01001014 

NEW  YORK 

Essex  County 

Poke-O-Moonshine  Mountain FItb 
Observation  Station.  (FireOlMervatloii 

Stations  of  New  York  State  Forest  Preserve 
MPS)  Poke-O-Monnshine  Mountain, 
Chesterfield,  01001034 

Franklin  County 

.■\zure  Mountain  Fire  Observation  Station 
(Fire  Observation  Stations  of  New  'i Orl^ 
State  Forest  Preserve  MPS|  Azurf 
Mountain.  Waverly,  01001036 

Fulton  County 

Kane  Mountain  Fire  Observation  Station, 
(Fire  Observation  Stations  of  New  ^'ork 
State  Forest  Preserve  MPS)  Kane  Mouniaiii 
Caroga.  01001033 


Hamihon  County 

Blue  Mountam  Fire  Observation  Station. 
(Fire  Obser\ation  Stations  of  New  York 
State  Forest  Preserve  MPS)  Blue  Mountain. 
Indian  Lake.  01001035 

Snowy  Mountain  Fire  Observation  Station, 
(Fire  Ob.ser\'ation  Stations  of  New  York 
State  Forest  Preserve  MPS)  Snowy 
Mountain.  Indian  Lake.  01001031 

Saratoga  County 

Hadley  Mountain  Fire  Observation  Station, 
(Fire  Observation  Stations  of  New  York 
State  Forest  Preserve  MPS)  Hadley 
Mountain,  Hadiey,  01001037 

St.  Lanirrence  County 

Arab  Mountain  Fire  Observation  Station. 
(Fire  Observation  Stations  of  New  York 
State  Forest  Preserve  MPS)  Arab  Mountain. 
Piercefield,  01001039 

I  'Ister  Count\ 

Balsam  Lake  Mountain  Fire  Observation 
Station,  (Fire  Observation  Stations  of  New 
>  '  rk  Sidle  Forest  Preserve  MPS)  Balsam 
l.iki   Miiuntain.  Hardenburgh.  0100103B 

Mount  Tremper  Fire  Observation  Station. 
(Fire  Observation  Stations  of  New  York 
State  Forest  Preserve  MPS)  Mount 
Tremper.  Shandaken,  01001032 

Red  Hill  Fire  Observation  Station,  (Fire 
Observation  Stations  of  New  York  State 
Forest  Preserve  MPS)  Red  Hill.  Denning, 

01001030 
NORTH  CAKDI.INA 
Alamance  County 

Gates.  Charles  F.  and  Howard,  Farm.  4870 
Mebane  Rogers  Rd..  Mebane,  01001025 

Ashe  County 

Cooper  .\  S  .  Farm,  Cranberry  Springs  Rd., 
approx.  0.2  mi.  SE  of'ict.  with  Todd  RR 
Grade  Rd.,  Brownwood.  01001028 

Miller  Homestead.  324  Miller  Dr.,  Lansing. 

0100102^ 

Buncombe  Count) 

Engadjne,  US  19/23.  0.3  mi.  E  of  Haywood. 
Chandler.  01001027 

Cabarrus  County 

Meek  HiiiM    \(,  1624,0.3  mi.  NE  of  jet.  with 
NC  1622.  Kannapolis.  01001026 

OHIO 

Franklin  County 

Wesiminsier  Church,  77  S.  6th  St.. 
Columbus   li](K)1043 

Mahoning  (x>unty 

\\  II  k  t'drK  Historic  District  (Boundary 
liK  rease).  Roughly  bounded  by  Broadway 
Ave.,  Wick  Ave..  Madison  Ave.,  and  Elm 
St..  Youngstown.  01001041 

Richland  County 

Ku  hiand  County  Infirmary.  3220  Mansfield- 
Olivesburg  Rd..  Mansfield,  01001042 

Washington  County 

Maneiiri  Historic  District  (Boundary 

I)e. Tf  .iscl  Rr:ieh!\  bounded  by  the 
Mi.sk.iiKi  ;■;  ..;  :  (  ihio  Rivers,  and  Warren. 
3rd,  .^tti.  and  6th  Sts.,  Marietta,  01001040 
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WISCONSIN 

Dane  County  I 

Fort  Blue  Mounds.  Address  Restricted.  Blue 
Moi.nd-.   01001044 

A  request  tnr  REMOVAL  has  been 
made  for  the  followint^  resource: 

ALABAMA  | 

Coosa  County 

Oakar.hov  Covered  Bridge  Over  Oakachoy  Cr. 
W  of  SR  259  Nixburg.  90000928 

PR  ;)'      II1-J4633  Filed  10-1-01;  8:45  atn| 

BILUNG  CODE  4310-70-P 


DEPARTMErrr  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

JMomindtions  for  tht'  folJouinK 
propenies  being  ronsuiered  for  listing 
m  the  National  Register  \ver<'  received 
bv  the  National  Park  Service  before 
August  18,  2001    Pursuant  to  section 
60.13  of  16  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  .Service.  lH4y  C;  St  N\V 
NC400.  Washington.  DC  20240  Written 
comments  should  be  submitted  bv 
October  17.  2001 

Carol  D.  Shull. 

K'l-ptrat  tn>'  \(iiional  Register  of  Historic 

ALASKA  I 

Sculheast  Kairbank.s  Borough-Census  Area 

Chicken  Historic  District.  Mi.  66.5  layiir 
Hwv.  Eagle.  01001053 

COLORADCJ  I 

Denver  County 

l.et'mciii  \u'o  C''impany  Building.  550 
Brodd'.v.iv,  Denver,  01001054 

Kiowa  County 

Saiiii  Creek  Mds„i(  re  S,ie   Ne^r  ict.  of  Cty  Rd. 

54  ami  Cu  Hii    \V    b.id-   i)10lil()5- 

FLORIDA  , 

Duval  Countv 

.Mandcinn  store  .md  Post  Office.  12471 
Mand.inn  Rd    lacksonville.  01001056 

Pasco  County 

Zephvrhiiis  Downtov^'n  Historic  District, 
HoughU  t/ounded  bv  South  Ave.,  9th  Ave,. 

7th  St  HR.i  1  I'h  St  "ZephvrhilU  niooi(i=,a 

Pinellas  Countv 

Kres^  S  H    aad  Cumpany  Buiidinii  4^") 
Central  Ave..  St   Petersburg.  010011157 


IOWA 

Polk  (  ountv 

Syndicate  Block,  501  E.  Locust.  Dps  Moines. 
01001059 

MASSACHUSPHTS 

Dukes  County 

Cay  Head — Aquinnah  Town  Center  Historic 
District  (Boundary  Increase).  South  Rd  . 
Totem  Pole  VVav  and  jeffers  Way, 
Aquinnah.  01001060 

Middlesex  County 

Pleasand  Street  Historic  District.  187-235 
Pleasant  St.,  Marlborough,  01001061 

OHTO 

1  dwren(  e  (ountv 

Burlington  37  Cemeterw  (Cnderground 

Railroad  in  Ohio  MPS)  Center  St., 

Burlington,  01001064 

Preble  (  nunty 

BuiiKur  Hili  House,  7919  OH  177,  Fairhaven. 
01001062 

Sene<  a  (  (luntv 

Kostoria  lX)wnlown  Historic  District. 

Roughlv  bounded  by  North  St..  South  St. 

and  the  alleys  E  and  W  of  Main  St. 

Fostnria.  01001065 

Summit  County 

Glendale  Cemetery,  150  Glendale  Ave., 
Akron,  01001063 

OREGON 

Linn  County 

Moore.  John  and  Mary,  House,  320  Kirk  Ave 
Brownsville,  01001066 

Marion  County 

Salem  Dow  ntown  State  Street — Commeru  al 
Street  Historic  District,  Roughly  bounded 
by  Ferry,  High,  Chemeketa,  and  Fronts  Sts. 
Salem,  01001067 

Multnomah  County 

Costellu.  iames  C.  and  Marv  .^  .  House.  2043 
NE  Tillamook.  Portland.  01001068 


PI  KRTORICO 

San  luan  Municipality 

tili'ii  '•     \*ioy.  60,<  .Mmjv  Si.,  San  luan. 

OHKllnt,') 

(FR  Doc.  01-24634  Filed  lO-l-OI:  H  45  anil 

BILLING  CODE  431&-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
m  the  National  Register  were  received 
bv  the  National  Park  Service  before 
,-\ugust  25.  2001    Pursuant  to  section 
60. 1 3  of  J6  CFR  part  60  written 
comments  concerning  the  significance 


of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service,  1849  C  St.  N\V. 
NC400,  Washington,  DC  20240.  Written 
comments  should  he  submitted  by 
October  17,  2001, 

Beth  Savage. 

Artin^.  Keeper  of  the  \atioiHii  Register  Oj 
Historic  Places. 

MICHIGAN 

Lenawee  County 

Fdlnier.  Lorenzo  ami  Ruth  Wells.  House,  760 
Maple  t;rove  Ave..  Hudso,i,  01001II7Q 

NORTH  CAROLINA 

Buncombe  County 

.Xiianis,  ludgy  lunius  G..  House.  1 1 

Stuvvesant  Kd..  Biltmore  Forest.  01001077 

Caswell  County 

Wilihvood.  5680  Stephentnn  Rd,.  Semora. 
01001076 

Chowan  County 

Edenton  Historic  Distrii  t  (Boundarv 

Increase).  Both  sides  300  block  E.  King  St., 
Edenton,  01001075 

Davidson  County 

MorA'al  Hosierv  Mill.  N   Mam  and  E.  First 
Sts..  Denton.  01001074 

Davie  County 

Cana  Store  and  Post  Office.  NC  1411.  0  2  mi. 
N  of  NC  1406,  .MocksviUe,  01001073 

Forsyth  County 

C'avton  Familv  Farm.  5809  Stanlev  Dr., 
Stanleyville.  01001072 

Macon  County 

Playmore — Bowery  Road  Hislorif  District, 
130')-1311  Horse  Cove  Rd 
7.215.225.369.455  and  172-176,200,462 
Bowerv  Rd.   and  375^71  I'pper  Lake  Rd.. 
Highlands.  01001071 

SOLTH  DAKOTA 

Bon  Homme  County 

Metzgers.  William,  New  Emporium.  1610 
Main  St  ,  Tvndall.  01001079 

Yankton  County 

Our  Saviors  Lutheran  Church.  29219  431st 
Ave..  Menno.  01001078 

TENNESSEE 

McMinn  County 

Chesnult,  lames  W.,  House.  iOh  A  S.  .\iota 
Rd..  Englewood.  01001081 

UTAH 

Salt  Lake  County 

Salt  Lake  Hardware  Company  Warehouse, 
155  N  400  W,  Salt  Lake  City,  01001082 

WASHINGTON 

King  County 

Olson,  Mary.  Farm.  28728  Green  River  Rd.  S. 
Kent.  01001080 
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A  request  for  Removal  has  been  made 
for  the  following  Resource: 

MISSOURI 
Greene  County 

Second  Baptist  Church  (Washingtim  .Avenue 
Baptist),  729  North  Washington. 
Springfield.  00001620 

(FR  Doc  01-246,15  Filed  10-1-01:  a:4,5  am] 

WLUNG  CODE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

San  Luis  Unit  Feature  Reevaluation, 
Central  Valley  Project,  CA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS). 


SUMMARY:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation),  will  prepare  an  EIS. 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  to  evaluate  proposed 
actions  to  provide  long-term  drainage 
service  to  the  San  Luis  Unit  (SLU)  of  the 
Central  Valley  Project  (CVP).  Proposed 
drainage  service  alternatives  will  be 
selected  on  the  basis  of  criteria  adopted 
to  maintain  environmental  quality  and 
provide  for  continued  agricultural 
production  in  a  manner  consistent  with 
the  Plan  of  Action  filed  April  18,  2001, 
in  Sumner  Peck  Ranch,  Inc.,  et  ai,  v. 
Bureau  of  Reclamation,  et  al. 
DATES:  Two  scoping  meetings  will  be 
held  to  solicit  comments  from  interested 
parties  to  assist  in  determining  the 
scope  of  the  environmental  analysis  and 
to  identify  the  significant  issues  related 
to  this  proposed  action.  The  meeting 
dates  are: 

•  Wednesday,  November  14,  2001.  10 
a.m.  to  12  p.m..  Fresno.  California 

•  Thursday.  November  15.  2001.  1:30 
p.m.  to  3:30  p.m.,  Concord.  California 

Written  comments  on  the  scope  of  the 
environmental  document  should  be 
mailed  to  Reclamation  at  the  address 
below  by  November  30,  2001. 
ADDRESSES:  The  meeting  locations  are  as 
follows: 

•  Fresno  at  Piccadilly  Inn  University. 
Broadmoor  Room,  4961  N.  Cedar 
Avenue 

•  Concord  at  Hilton  Hotel,  Seminar  4 
Room,  1970  Diamond  Boulevard 

Written  comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  Mr. 
Michael  Delamore,  Bureau  of 
Reclamation,  South-CentraJ  California 
Area  Office,  1243  N  Street,  Fresno  CA 
93721-1813;  or  by  telephone  at  (559) 


487-5039;  or  faxed  to  (559)  487-.'il,i0 
(TDD  559-487-5933) 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
lason  Phillips.  Bureau  of  Reclamation. 
Division  of  Planning,  2800  Cutlagf  \Va\ 
Sacramento,  CA  95825  or  bv  tplephon^ 
at  (559)  487-5070  (TDD  915-978-5608) 
SUPPLEMENTARY  INFORMATION:  The  Act  nf 
June  3.  1960  (Pub.  L.  No.  88^88), 
which  authorized  the  construction, 
operation,  and  maintenance  of  the  SLl  . 
provided  for  the  construction  f)f  San 
Luis  Dam,  San  Luis  Canal,  Coalinga 
Canal,  San  Luis  Drain  (SLD). 
distribution  systems,  drains,  pumping 
facilities,  and  other  appurtenant  works 
The  authorization  provided  for  |oint 
development  with  the  State  of 
California.  The  State  agreed  to  pro\  idp 
55  percent  of  the  construction 
operation,  and  maintenance  costs  of  the 
main  project  facilities  and  agreed  to 
operate  those  facilities  as  a  part  of  both 
the  CVP  and  the  California  State  Water 
Project.  SLU  construction  started  in 
1963  and  the  first  significant  water 
deliveries  began  in  1968  SLU  facilities 
can  provide  about  1.4  million  acre-feel 
of  water  annually  to  CVP  water  users 
With  the  implementation  of  the  Central 
Valley  Project  Improvement  Act  and 
Endangered  Species  Act  protections,  the 
actual  average  deliveries  have  been 
reduced  by  nearly  50  percent.  Initial 
SLU  project  planning  recognized  the 
need  to  provide  drainage  service  to 
protect  lands  from  rising  water  tables 
and  accumulation  of  salts  which  would 
otherwise  render  the  soil  unsuitable  for 
farming.  The  authorizing  legislation 
provided  for  the  construction  of  an 
interceptor  drain  that  would  serve  the 
SLU  area  and  discharge  to  the 
Sacramento-San  Joaquin  Delta 
Reclamation  began  construction  of  the 
SLD  in  1968.  By  1975.  83  miles  of  the 
planned  188-mile  SLD  had  been 
completed,  and  1.283  acres  of  shallow 
ponds  (later  named  Kesterson  Reser\'oir) 
were  constructed  about  80  miles  south 
of  the  Delta  to  provide  temporary 
storage  to  facilitate  future  control  of  the 
SLD  flow  into  the  Delta.  Construction 
was  then  suspended  pending 
determination  of  the  final  point  of 
discharge  for  the  SLD.  During  the 
ensuing  years,  Kesterson  Reservoir 
received  drain  water  and  functioned  as 
an  evaporation  facility  while  studies 
and  investigations  continued 
concerning  a  final  point  of  discharge  In 

1984,  waterfowl  deaths  and  deformities 
at  Kesterson  were  linked  to  elevated 
levels  of  selenium  in  the  food  chain  In 

1985,  the  State  Water  Resources  Control 
Board  directed  Reclamation  to  clean  up 
and  abate  the  conditions  at  Kesterson 
The  Department  of  the  Interior 


announe  t'ri  that  Ki'sti-iM  m  would  be 
( lospd.  and  a  pha'-oii  (elimination  of  SLD 
discharges  was  completed  bv  June  1986. 

In  1990.  the  San  loaquin  Valley 
Drainajjr  Program  (SfVDP)  published  A 
Management  Flan  For  Agricultural 
Subsurfac  e  Drainage  and  Related 
Problems  on  the  Westside  San  loaquin 
Valley.  This  report,  which  was  prepared 
based  on  a  maior  State-Federal 
interagencv  investigation  of  the  drainage 
problems,  recommended  a  series  of  "in- 
vallev    drainage  management  actions. 
In  1991.  pursuant  l(j  a  stipulated 
ludgment  in  a  lawsuit  regarding  the 
rights  and  responsibilities  of  CVP  water 
users  in  Westlands  Water  District, 
Reclamation  published  a  Draft 
Lnvironmental  Impact  Statement  on  a 
proposed  drainage  plan  fm  t.he  SLU  that 
was  based  on  and  con^i-ten:  with  the 
SfVDP  report  rec  ommemirttuns.  That 
plan,  however  wa^  noi  finalized.  In  a 
suhsecjuent  lawsuit,    s>:n,i)fr  Peck 
Ranch  v  Bureau  ot  Ret  lamation),  the 
c;ourt  directed  Re(  lamation  to  apply  to 
the  (.alifornia  State  Water  Resources 
Control  Boarci  for  a  (iischarge  j>ermit  in 
order  to  complete  the  .SLU  tn  the 
Sacramento-San  loaquin  Delta  as  was 
< ontemplated  in  Pub  L  No  88-488 
I  'pon  appeal  to  the  9th  (Circuit  ( .ourt  of 
.Appeals,  the  Appellate  Court  affirmed 
the  District  (iourt  s  conclusujn  that  the 
1  nited  States  must  act  prompth  !i 
provide  drainage  service,  but  re\ ersed 
that  part  of  the  District  C^oun  judgment 
that  foreclosed  non-interceptor  drain 
solutions 

Reclamation  has  btn'ii  engaged  ior 
many  years  with  other  State  and  Federal 
agencies  as  well  as  farmers,  \^ater 
districts,  and  stakeholders,  to  develop 
effective,  affordable,  and  impleiiientable 
drainage  servu  e  and  drainage 
management  solutions   Several  nf  !h>'se 
efforts  have  resulted  in  innovative  ami 
promising  drainage  manageriien* 
techniques,  and  Re(  lamatn.n  .- 
c;ommitted  to  continuing  tu  Mijiju.rt 
development  of  thnsc  .ifiiiroaches, 
However,  the  only  proven  technologies 
that  have  been  identified  to  date  to 
provide  long-term  drainage  service  and 
a(  hieve  sustainable  salt  balance  on 
drainage-affected,  irrigated  lands  in 
Westlands  Water  District  are  disposal  of 
salts  out  of  valley  via  completion  and 
operation  of  the  SLD  or  disposal  to 
evaporation  ponds.  Therefore. 
alternatives  incorporating  those 
technologies   as  well  as  nt.hrr 
approaches  identifieii  duriiif^  sc:oping, 
will  be  considered  in  the  analysis. 

The  environmental  revievN  will  be 
(onducted  pursuant  to  N'EP.^,  the 
Endangered  Speries  At  t  and  other 
applicable  laws,  to  analyze  the  [)otential 
environmental  imparts  of  implementing 
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each  of  the  feasible  alternative  means  of 
providing  drainage  service  to  lands 
within  the  SLU.  All  reasonable 
alternatives  as  required  by  NEPA  and  its 
implementing  regulations  will  be 
examined.  Draft  EISs  prepared  in  the 
early  1980's  and  in  1991  for  drainage 
solutions  to  the  SLU  will  provide  a 
useful  beginning,  thus  allowing 
Reclamation  to  expedite  completion  of 
the  analysis.  Alternatives,  with  their 
related  designs  and  cost  estimates 
identified  in  these  earlier  efforts,  will  be 
re-evaluated  and  updated  to  reflect 
ciirrent  conditions.  Public  input  on 
additional  alternatives,  or  combinations 
of  alternatives,  that  should  be 
considered  will  be  sought  through  the 
initial  scoping  meetings.  In  addition, 
public  input  will  be  sought  on  the 
criteria  that  should  be  used  to  carry 
forward  alternatives,  or  combination  of 
alternatives,  for  further  consideration. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety 

Dated:  September  14.  2001 
Laura  Allen, 

Deputy  Regional  Environmental  Officer 
|FR  Doc  01-24.564  Filed  10-1-01,  8:45  am] 

aiUJNG  CODE  4310-MN-P 
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on  October  9.  2001;  the  deadline  for 
filing  posthearing  briefs  is  October  15, 
2001;  the  Commission  will  make  its 
final  release  of  information  on  October 
19,  2001;  and  final  party  comments  are 
due  on  October  23,  2001. 
EFFECTIVE  DATE:  September  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Timberlake  (202-205-3188),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commissions  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000.  Media 
should  contact  Peg  O'Laughlin  (202- 
205-1819),  Office  of  External  Relations. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov].  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-UNE)  at  http:// 
dockets,  usitc  gov/eol/public. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

.\uthority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  .\cX  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Issued:  September  26.  2001 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary-. 
(FR  Dor  01-24625  Filed  10-1-01;  8:45  am) 

BILUNQ  COOe  7020-02-P 


irrrERNATIONAL  TRADE 
COMMISSION 

[Investigations  No«.  731 -TA-91 9-920 
(Final)] 

Cartain  Welded  Large  Diameter  Line 
Pipe  from  Japan  and  Mexico 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

SUMMARY:  The  Commission  is  revising 
its  schedule  for  the  subject 
investigations  as  follows:  the  hearing 
will  be  held  at  the  US  International 
Trade  Commission  Building  at  9:30  a.m. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-^131  (2001)] 

Standard  Entitled  "Occupational 
Exposure  to  Hazardous  Chemicals  in 
l.aboratories";  Extension  of  ttie  Office 
of  Management  and  Budget's  (0MB) 
Approval  of  the  information-Collection 
(Paperwork)  Requirements 

AGENCY:  (Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comments. 


SUMMARY:  OSHA  solicits  comments 
concerning  its  proposal  to  increase  the 
total  burden-hour  estimate  for,  and  to 
extend  OMB  approval  of,  the  coUection- 
of-infonnation  requirements  specified 
by  the  standard  entitled  "Occupational 
Exposure  to  Hazardous  Chemicals  in 
Laboratories"  (29  CFR  1910.1450). i 
DATES:  Submit  written  comments  on  or 
before  December  3,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0131  (2001).  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2444.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  standard 
entitled  "Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories" 
is  available  for  inspection  and  copying 
in  the  Docket  Office,  or  by  requesting  a 
copy  from  Todd  Owen  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR 
contact  OSHA  on  the  Internet  at  http:/ 
/www. osha.gov/ comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (I.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  standard  entitled  "Occupational, 
Exposure  to  Hazardous  Chemicals  in 


1  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  this  standard,  the 
.\gency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice.  OSHA  is  not  proposing 
to  revise  these  paperwork  requirements  in  any 
substantive  manner,  only  to  increase  the  burden 
hours  imposed  by  the  existing  paperwork 
requirements. 
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Laboratories"  (§  1910.1450:  the 
"Standard")  applies  to  laboratories  that 
use  hazardous  chemicals  in  accordance 
with  the  Standard's-definitions  for 
"laborator\'  use  of  hazardous 
chemicals"  -  and  "laboratory-  scale  "  ' 
The  Standard  requires  these  laboratories 
to  maintain  employee  exposures  at  or 
below  the  permissible  exposure  limits 
specified  for  the  hazardous  chemicals  in 
29  CFR  part  1910.  subpart  Z.  They  do 
so  by  developing  a  written  Chemical 
Hygiene  Plan  (CHP)  that  describes: 
Standard  operating  procedures  for  using 
hazardous  chemicals;  hazard-control 
techniques;  equipment-reliability 
measures;  employee  information-and- 
training  programs;  conditions  under 
which  the  employer  must  approve 
operations,  procedures,  and  activities 
before  implementation;  and  medical 
consultations  and  examinations.  The 
CHP  also  designates  personnel 
responsible  for  implementing  the  CHP, 
and  specifies  the  procedures  used  to 
provide  additional  protection  to 
employees  exposed  to  particularly 
hazardous  chemicals. 

Other  information-collection 
requirements  of  the  Standard  include: 
Documenting  exposure-monitoring 
results;  notiiy-ing  employees  in  writing 
of  these  results;  presenting  specified 
information  and  training  to  employees; 
establishing  a  medical-surveillance 
program  for  overexposed  employees; 
providing  required  information  to  the 
physician;  obtaining  the  physician's 
written  opinion;  using  proper 
respiratory  equipment;  and  establishing, 
maintaining,  transferring,  and  disclosing 
exposure-monitoring  and  medical 
records.  These  collection-of-information 
requirements,  including  the  CHP. 
control  employee  overexposure  to 
hazardous  laboratory-  chemicals,  thereby 
preventing  serious  illnesses  and  death 


-'  'Laboraton  use  of  hazardou.s  (.hemicals    nipaii.'. 
handling  or  use  of  hazardous  uhemicals  in  a  manner 
such  that:  (i|  Chemical  manipulations  are  on  a 
■'laboraton.'  scale";  (ii)  multiple  chemical 
procedures  or  chemicals  are  used:  (iii|  the 
procedures  involved  are  not  part  of  a  production 
process  nor  in  any  v\av  simulate  a  production 
profess,  and  (iv|  protective  laboraton  practices  and 
equipment  are  available  and  in  common  use  to 
minimize  the  potential  for  employee  exposure  to 
hazardous  chemicals  |5ee  §  1<J10  1450(b). 
"Definitions'l 

^"Laboratory  scale"  means  work  with  substances 
In  which  the  containers  used  for  reactions, 
transfers,  and  other  handling  of  substances  are 
designed  to  be  easily  and  safelv  manipulated  bv  one 
person.  Laboraton.'  scale  excludes  those  workplaces 
who.se  function  is  to  produce  commert:ial  quantities 
of  materials.  (See  §1910  I450(h|.  "Definitions") 


among  employees  exposed  to  such 
chemicals 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  inffirmation- 
coUection  requirements  are  necessarv 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA  s  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarit\  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply:  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  increase  the 
existing  burden-hour  estimate,  and  to 
extend  the  Office  of  Management  and 
Budget's  (OMB)  approval,  of  the 
collection-of-information  requirements 
specified  by  the  Standard.  In  this  regard 
the  Agency  is  requesting  to  inc  rease  the 
current  burden-hour  estimate  from 
107,842  hours  to  269.273  hours,  a  total 
increase  of  161,431  hours  This  increase 
largely  occurred  because  OSHA 
increased  the  number  of  laboratories 
and  employees  covered  by  the  Standard 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Occupational  Exposure  to 
Hazardous  Cbemicals  in  Laboratories 
(29  CFR  1910.1450). 

OMB  \' umber:  1218-0131 

Affected  Public:  Business  or  other  for 
profit;  not-for-profit  institutions:  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  4 1 .900. 

Frequency  of  Response:  Annually; 
monthly;  occasionally. 

Average  Time  per  Response:  Ranges 
from  five  minutes  (.08  hour)  for  a 
variety  of  requirements  (eg,  for  an 
office  clerk  to  develop  and  post 
exposure-monitoring  results)  to  eight  (8i 
hours  for  an  employer  to  develop  a 
Chemical  Hygiene  Plan 


Estinidtt'd  Total  Burden  Hours: 
269,273, 

Estimated  Cost  (Operation  and 
Miuntenance):  $18,235,000. 

IV   .\uthoritv  and  Signatun' 

lohn  L  Henshaw,  Assistant  Secretary 
of  Labor  for  Orrupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice  The  authority  for  this  notice  is 
the  Paperv^ ork  Reduction  Act  of  1995 
i44  use.  3506)  and  Secretary  of 
Labors  Order  No,  3-2000  (65  FR 
50017), 

Signed  at  Washington,  DC  on  September 

rr.  200- 

)ohn  L.  lienshaM. 

Assistant  Secretary'  of  Labor 

!FR  Dor:  01-24559  Filed  10-1-01;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Notice  of  Intent  to  Award — Grant 
Awards  for  the  Provision  of  Civil  Legal 
Services  to  Eligible  Low-Income 
Clients  Beginning  January  1.  2002. 

AGENCY:  I.eual  Services  Corporation 
ACTION:  .\iHiiiuncernent  of  intention  to 

m.ike  F"^  Ji)U2  Competitive  Grant 
.■\ward> 


SUMMARY:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  coiUracts 
to  provide  economical  and  effective 
delivery'  of  high  quality  civil  legal 
serv  ices  to  eligible  low-income  clients. 
beginning  lanuarv  1.  2002. 
DATES:  .-Ml  comments  and 
rei  oinmendations  must  be  received  on 
or  before  the  close  of  business  on 
.November  1    2001, 

ADDRESSES:  Legal  Services 
Corpordtion — Competitive  Grants,  Legal 
Services  Corporation,  750  First  Street 
NE.  inth  Floor  Washington.  DC  20002- 

4250 

FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  Haley,  Office  oi  Program 
Performance.  (202)  33&-«827 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LS("'s  annouiK  ement  of  funding 
availability  on  April  19.  2001  (66  FR 
20165),  July  13.  2001  (66  FR  36807).  and 
(Irant  Renewal  applic;ations  due  on 
.\ugust  n.  2001,  LSC;  will  award  funds 
to  one  or  more  of  the  following 
organizations  to  provide  civil  legal 
sery  ices  in  the  indicated  service  areas. 


I 
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Service  area 


Applicant  name 


Anticipated  FY 
2002  award 


AL-1  .... 
AL-2  .... 
AL-3  .... 

MAL 

AK-1   ... 
NAK-1  . 
AZ-2  ... 
AZ-3  ... 
A2-5  ... 
MAZ 
NAZ-5 
NAZ-6 
AR-6  ... 
AR-7  ... 
MAR  .... 
CA-1   ... 
CA-2 
CA-1 2 
CA-1 4 
CA-1 9 
CA-26 
CA-27 
CA-28 
CA-29 
CA-30 
CA-31 
MCA    .. 
NCA-1 
CO-6 

MCO 

NCO-1 

CT-1    .. 

NCT-1 

DE-1 

MDE  ... 

DC-1  .. 

FL-1  ... 

FL-2  ... 

FL-3 

FL-4 

FL-5     ■ 

FL-6  ... 

FL-7  ... 

FL-a 

FL-9 

FL-10 

FL-11 

FL-1 2 

MFL 

GA-1 

GA-2 

MGA 

Gl>-1 

HI-1    . 

MHI   ... 

NHI-1 

ID-1    .. 

MID   ... 

NID-1 

IL-3  ... 

IL-6  ... 

IL-7  ... 

MIL  .... 

IN-5 

MIN   ... 

IA-1  ... 
IA-2  ... 
MIA  ... 
KS-1 
MKS 
KY-2 
KY-5 
KY-9 


Inc 


Inc 


Legal  Services  Corporation  of  Alabanna,  Inc 
Legal  Services  of  Norifi-Central  Alabama.  Inc 

Legal  Services  of  Metro  Birmingham,  Inc 

Texas  Rural  Legal  Aid   Inc  

Alaska  Legal  Sen,'ices  Corporation     

Alaska  Legal  Services  Corporation 

DNA-Peoples  Legal  Services,  Inc 

Community  Legal  Services   Inc  

Southern  Anzona  Legal  Aid,  Inc  

Community  Legal  Services  Inc  

DNAPeoples  Legal  Services  Inc 

Southern  Arizona  Legal  Aid   Inc  

Ozark  Legal  Services  

Center  for  Arkansas  Legal  Services  

Texas  Rural  Legal  Aid  Inc  

California  Indian  Legal  Sen/ices,  Inc  

Greater  Bakersfield  Legal  Assistance. 
Inland  Counties  Legal  Services,  Inc 
Legal  Aid  Society  of  San  Diego.  Inc 
Legal  Aid  Society  of  Orange  County, 

Central  California  Legal  Services       

Legal  Services  of  Northern  California,  Inc 

Bay  Area  Legal  Aid 

Legal  Aid  Fot>ndation  of  Los  Angeles  

Neightxjrtiood  Legal  Services  of  Los  Angeles  County  .. 

California  Rural  Legal  Assistance,  Inc  

California  Rural  Legal  Assistance,  Inc  

California  Indian  Legal  Services,  Inc  

Colorado  Legal  Sen/ices         

Colorado  Legal  Services       

Colorado  Legal  Services     

Statewide  Legal  Services  of  Connecticut,  Inc  

Pine  Tree  Legal  Assistance  Inc  

Legal  Services  Corporation  of  Delaware,  Inc    

Legal  Aid  Bureau.  Inc  

Neigh  Legal  Services  Prog  of  ttie  Dist  of  Columbia  ... 

Central  Flonda  Legal  Services,  Inc 

LA  Service  of  Broward  County    

Flonda  Rural  Legal  Services.  Inc 

Jacksonville  Area  Legal  Aid,  Inc  

Legal  Services  of  Greater  Miami,  Inc  

Legal  Services  of  North  Flonda,  Inc  

Greater  Orlando  Area  Legal  Services,  Inc  

Bay  Area  Legal  Services,  Inc 

Withlacoochee  Area  Legal  Services,  Inc  

Three  Rivers  Legal  Services,  Inc 

Northwest  Flonda  Legal  Services.  Inc  

Gulfcoasl  Legal  Services,  Irx;     

Flonda  Rural  Legal  Services,  Inc 

Atlanta  Legal  Aid  Society  Inc     

Georgia  Legal  Services  Program 

Georgia  Legal  Services  Program 

Guam  Legal  Services  Corporation 

Legal  Aid  Society  of  Hawaii         

Legal  Aid  Society  of  Hawaii  

Native  Hawaiian  Legal  Corporation  

Idaho  Legal  Aid  Services,  Inc    

Idaho  Legal  Aid  Services  Inc      

Idaho  Legal  Aid  Services  inc     

Land  of  LirKoin  Legal  Assistance  Foundation,  Inc  

Legal  Assistance  Foundation  of  Metropolitan  Chicago 

Prairie  State  Legal  Services,  Inc 

Legal  Assistance  Foundation  of  Metropolitan  Chicago 

Indiana  Legal  Services   Inc 

Indiana  Legal  Services,  Inc 

Legal  Services  Corporation  of  Iowa 

Legal  Aid  Society  of  Polk  County  

Legal  Services  Corporation  of  Iowa  

Kansas  Legal  Services  Inc  

Kansas  Legal  Services  Inc  

Legal  Aid  Society  

Appalachian  Research  &  Defense  Fund  of  KY  

Cumberland  Trace  Legal  Services,  Inc  


S4,831,192 
549,609 
977,006 
29,695 
587,522 
488,688 
549,786 
2,655,476 
1,642,490 
133,997 
2,357,944 
575,978 
1,529,150 
2,265,833 
63,300 
26,923 
595,811 
2,503,568 
2,217,381 
2,818,744 
2,176,387 
2,698,853 
3,612,603 
6,314,739 
3,196,664 
3,477,326 
2,382,503 
798,333 
3,178,056 
134,041 
86,780 
1.903,538 
14,147 
473,889 
22,403 
849,867 
1 ,029,969 
1,051,155 
2,081,636 
823,218 
2,908,208 
882,872 
832,698 
1,171,381 
467.966 
656,525 
452,589 
991,730 
810,560 
1,880.428 
5,914,001 
353,848 
167,338 
895,875 
62,197 
206,990 
984,032 
168,697 
58,706 
2,769,444 
6,174,934 
2,541,676 
225,297 
4,960,961 
102,616 
2,423,664 
255,945 
34,055 
2,413,433 
10,725 
1,231,133 
2.159,298 
1.280,662 
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Service  area 


Applicant  name 


u-a  FY 
i/.ard 


KY-10  . 
MKY   ... 
LA-10 
LA-10    . 
LA-11    . 

MLA  

ME-1  ... 
MMX-1 
NME-1 
MD-1     . 
MMD   .  . 
MA-1     . 
MA-2 
MA-3 
MA^  . 
MA-5  ... 
MA-10  . 
MI-1   .... 
MI-1   .... 
MI-2  .... 
MI-3  .... 
MI-3  .... 
MI-4  .... 
Ml^  .... 
MI-5    .  , 
MI-5  .... 
MI-6  ... 
MI-6    .. 
MI-7 
MI-7  ... 
MI-8  ... 
MI-9  .. 
MI-10  . 
MI-11 

MMI  

NMI-1 
MP-1 
MN-1 
MN-2 
MN-3 
MN^ 
MN-5   . 
MMN   .. 
NMN-1 
MS-2 
MS-3 
MS-7 
MS-8 
MMS 
NMS-1 
MO-3 
MO-4  . 
MO-5  . 
MO-7 
MMO  .. 
MT-1  .. 
MMT     . 
NMT-1 
NE-4  .. 
MNE  ... 
NNE-1 
NV-1   . 
MNV  ... 
NNV-1 
NH-1   . 
NJ-1  ... 
NJ-2  ... 
NJ-3 
NJ-^    . 
NJ-5 
NJ-6  . 
NJ-7  ... 
NJ-8  . 


Northern  Kentucky  Legal  Aid  Society  Inc  

Texas  Rural  Legal  Aid.  Inc  

Southwest  Louisiana  Legal  Services  Society,  Inc  .... 

Acadiana  Legal  Service  Corporation  

Kisatchie  Legal  Services  Corporation  

Texas  Rural  Legal  Aid  Inc  

Pine  Tree  Legal  Assistance  Inc  

Pine  Tree  Legal  Assistance  Inc  

Pine  Tree  Legal  Assistance.  Inc  

Legal  Aid  Bureau.  Inc  

Legal  Aid  Bureau.  Inc  

Volunteer  Lawyers  Project  of  the  Boston  Bar  Assoc 
South  Middlesex  Legal  Services  Inc 

Legal  Services  for  Cape  Cod  and  Islands   inc     

Memmack  Valley  Legal  Services.  Inc  

New  Center  for  Legal  Advocacy  

Massachusetts  Justice  Protect.  Inc 

Legal  Services  of  Southern  Michigan  Inc 

Wayne  County  Neighbortiood  Legal  Services.  Inc  ... 

Legal  Services  of  Southern  Michigan  Inc 

Legal  Aid  and  Defender  Association  Inc  

Wayne  County  Neighborhood  Legal  Services  Inc  ... 
Wayne  County  Neightx)rhood  Legal  Services  Inc  ... 

Legal  Services  of  Eastern  Michigan  

Wayne  County  Neighborhood  Legal  Services  Inc  ... 

Legal  Services  of  Southern  Michigan   Inc  

Wayne  County  Neighborhood  Legal  Ser\i\ces   inc 

Lakeshore  Legal  Aid 

Wayne  County  Neighborhood  Legal  Services  inc 

Oakland  Livingston  Legal  Aid      

Western  Michigan  Legal  Services  

Legal  Services  of  Northern  Michigan  IrK 

Western  Michigan  Legal  Services  

Western  Michigan  Legal  Services  

Legal  Services  of  Southern  Michigan  Inc  

Michigan  Indian  Legal  Services  Inc  

Micronesian  Legal  Services.  Inc  

Legal  Aid  Service  of  Northeastern  Minnesota    

Judk:are  of  Anoka  County  Inc    

Central  Minnesota  Legal  Services,  Irx;  

Legal  Services  of  Northwest  Minnesota  Corporation 
Southern  Minnesota  Regional  Legal  Services   inc 
Southern  Minnesota  Regional  Legal  Services  mc 
Anishinabe  Legal  Services  Inc 

North  Mississippi  Rural  Legal  Services  inc        

South  Mississippi  Legal  Services  Corporation    

Central  Mississippi  Legal  Services  

Southeast  Mississippi  Legal  Services  Corporation  .. 

Texas  Rural  Legal  Aid.  Inc  

Southeast  Mississippi  Legal  Services  Corporation 
Legal  Aid  of  Western  Missoun 

Legal  Services  of  Eastern  Missoun  Inc  

Mid-Missoun  Legal  Services  Corporation  

Legal  Services  of  Soutt>em  Missoun  

Legal  Akj  of  Western  Missoun         

Montana  Legal  Services  Association  

Montana  Legal  Services  Association  

Montana  Legal  Services  Association  

Nebraska  Legal  Services    

Nebraska  Legal  Services    

Nebraska  Legal  Services    

Nevada  Legal  Services.  Inc  

Nevada  Legal  Services  Inc  

Nevada  Legal  Services.  Inc  

Legal  Advk:e  &  Referral  Center,  Irx;  

Cape-Atlantk:  Legal  Sen/ices  Inc       

Warren  County  Legal  Services,  Inc    

Camden  Regional  Legal  Services  Inc      

Union  County  Legal  Services  Corporation  

Hunterdon  County  Legal  Service  Corporation    

Bergen  County  Legal  Services  

Hudson  County  Legal  Services  Corporation  

Essex-Newark  Legal  Services  Project   Inc  


1,309,139 
38,407 

2.206.947 

2.206.947 

2.092,899 
24.849 

1,069,215 

112.715 

58,242 

3,319,036 
82,058 

1,581.988 
171,098 
208  932 
765,859 
558:445 

1.282.984 
579,198 
579,198 
249,678 

3.501,300 

3,501,300 

1,381,151 

1.381.151 
543,413 
543,413 
589,508 
589.508 
581.229 
581.229 
194  887 
836,388 

1  078,616 
431,925 
543,263 
148,750 

1.481.411 
495.225 
107.807 

1.299,200 
485.427 

1 .274,536 
180,570 
215,947 

2.359,314 
615.310 

1,484.475 

1 ,059,629 
51,507 
75,113 

1,792,421 

1,883,685 
367,610 

1,735,873 
73.522 

1,052,841 

49.265 

143  880 

1.467.905 
38.160 
29.869 

1,053.997 

2.269 

120.157 

601,019 

242.996 

42,432 

902  363 

304,204 

23.895 

275.798 

701,093 

940.938 
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Service  area 


Applicant  name 


Anticipated  FY 
2002  award 


NJ-9     

NJ-10  

NJ-11 

NJ-12  

NJ-13  

NJ-14  

MNJ      

NM-1    „. 

NM-5   

MNM     

NNM-2  

NNM-1  

NY-1     

NY-3    

NY^    

NY-6    ... 

NY-7    _. 

NY-8    

NY-9    

NY-10  „. 

NY-13  

NY-14  _, 

NY-15  

NY-16 

NY-18  J.. 

NY-1 9  

MNY     

NC-5    

MNC    

NNC-1    

ND-1 

ND-2 

MND     

NND-1    

NND-2  

OH-5  

OH-17  

OH-18  

OH-19  

OH-20  

OH-21  

OH-22  

MOH    

OK-3  

MOK 

NOK-1    

OR-2  

OR^    

OR-5    

MOR     

NOR-1   ,. 

PA-1    1. 

PA-5    1. 

PA-8    

PA-11    

PA-23  

PA-24   

PA-25  ^. 

PA-26  4.. 

MPA 

PR-1    _. 

PR-2    „. 

MPR 

R(-1    _, 

SC-8  

MSC 

SD-1 

SD-2  -. 

SQ-3  ; J. 

MSD    

NSD-1    

TN^ : 

TN-7    


Middlesex  County  Legal  Services  Corporation 

Passaic  County  Legai  Aid  Society  

Sornerset-Sussex  Legal  Services  Corporation  

Ocean-Monmouth  Legai  Services   Inc        

Legfli  Aid  Society  ot  Mercer  County  

Legal  Aid  Society  ot  Moms  County  

Cannden  Regional  Legal  Sen^ices,  Inc    

DNA-Peopies  Legai  Sea'ices   Inc  

Soutnern  New  Mexico  Legal  Sen/ices.  Inc 

Souttiern  New  Mexico  Legal  Serynces.  Inc 

DNA-Peopies  Legal  Sen/ices,  Inc      

Southern  New  Mexico  Legai  Services  Inc 

LAS  of  Nodrieastern  New  York    Inc        

Legai  Aid  for  Broome  Cnenango       

Neighbortiood  Legal  Sen^ices   Inc     

Chemung  County  Neighborhood  Legal  Services,  Inc 

Nassau. Suffolk  Law  Sen.'ices  Committee   Inc  

Legal  Aid  Society  of  Rockland  County,  Inc      

Legal  Services  for  New  York  City     

Niagara  County  Legal  Aid  Society.  Inc  

Legal  Services  of  Central  New  York.  Inc  

Legai  Aid  Society  of  Mid-New  York,  Inc  

Westchester  Putnam  Legai  Sen/ices    Inc  

North  Countn^  Legal  Services    Inc  

Monroe  County  Legai  Assistance  Corporation  

Southern  Tier  Legal  Sen^ices  

Legal  Aid  Society  of  Mid-New  York,  Inc  

North  Carolina  Legal  Services  Transition  Board    

North  Carolina  Legal  Services  Transition  Board      ... 

North  Carolina  Legal  Services  Transition  Board  

Legal  Assistance  ot  North  Dakota   inc  

North  Dakota  Legal  Sen/ices   Inc 

Southern  Minnesota  Regional  Legal  Sen^ices,  Inc  ... 

Legal  Assistance  of  North  Dakota,  Inc  

North  Dakota  Legal  Services  Inc    

The  Legal  Aid  Society  of  Columbus  

Ohio  State  Legal  Sen;ices  

Legal  Aid  Society  of  Greater  Cincinnati 

Western  Ohio  Legal  Sen^ices  Association 

Community  Legal  Aid  Services   Inc  

The  Legal  Aid  Society  of  Cleveland     

Legal  Services  of  Northwest  Ohio   Inc    

Legai  Services  of  Northwest  Ohio   Inc    

Legal  Services  of  Eastern  Oklahoma  Inc  

Legal  Services  of  Eastern  Oklahoma   Inc  

Oklahoma  Indian  Legal  Services   Inc  

Lane  County  Legal  Aid  Service   Inc  

Manon-Poik  Legal  Aid  Service   Inc  

Legal  Aid  Sen/ices  of  Oregon       , 

Legal  Aid  Sen/ices  of  Oregon  

Legal  Aid  Services  of  Oregon    , 

Philadelphia  Legai  Assistance  Center     

Laurel  Legal  Services  Inc  , 

Neighborhood  Legal  Sen/ices  Association      

Southwestern  Pennsylvania  Legal  Services   Inc  

Legal  Aid  of  Southeastern  PA  

North  Dpnn  Legal  Services,  Inc  

MidPenn  Legal  Services  Inc  

Northwestern  Legal  Services  

Philadelphia  tegai  Assistance  Center     

Puerto  Rico  Legai  Services  Inc  

Community  Law  Office   Inc       

Puerto  Rico  Legal  Services,  Inc  

j  Rhode  Island  Legal  Services  inc    

I  Legal  Services  Agency  of  Western  Carolina,  Inc    ... 
Legal  Services  Agency  of  Western  Carolina,  Inc    ,.. 

Black  Hills  Legal  Services   Inc  

East  River  Legal  Services  

Dakota  Plains  Legal  Services  Inc  

Black  l-lills  Legal  Services   Inc  

I  Dakota  Piams  Legal  Services  Inc  

I  Memphis  Area  Legal  Services,  Inc  

West  Tennessee  Legal  Services   Inc  


286.488 
384,840 

90.735 
456.306 
199,381 

98.971 

108.901 

220  345 

2,401.375 

78,827 

20,530 

419855 

732,342 

239.491 

1 .007.857 

285  799 

946.561 

577,618 

12,073,717 

202,911 

750,314 

661  159 

646,885 

346  742 

944,892 

436.091 

249.819 

6.841.627 

483.714 

197,210 

665  776 

8,845 

104.611 

114.960 

128,449 

1,232,342 

1,960  579 

1  460  605 
1 .500.857 
2.083,039 

2  204,828 
1  146,912 

113  686 

4  444,118 

56,477 

739,870 

293,585 

258  770 

1  989,135 
502728 
166,808 

2729704 
862,772 

1,759,398 
554,226 
863,982 

1  581,900 

2059453 
769  857 
149,586 
17  565,821 
332707 
262,398 
816,421 

4,392,152 
178,522 

•  169,968 

457,436 

307.390 

3,584 

843,707 

1,447,100 
688,232 
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Service  area 


Applicant  name 


TN-9 

TN-10 

MTN 

TX-13   ^ 

TX-14   . 

TX-15 

TX-15 

TX-15 

TX-15 

MTX    .,,. 

NTX-1   . 

UT-1    ... 

MUT  .... 

NUT-1 

VT-1 

VI-1  

VA-15 

VA-16 

VA-17 

VA-18 

VA-19 

VA-20 

MVA 

WA-1 

MWA 

NWA-1 

WV-5 

MWV 

WY-4 

MWY 

NWY-1 


Antiapated  FY 
2002  award 


Knoxville  Legal  Aid  Society.  Inc    

Legal  Aid  Society  oi  Middle  Tennessee  .. 

Texas  Rural  Legal  Aid   Inc   

East  Texas  Legal  Services  Irx;  

West  Texas  Legal  Sen^ices,  Inc  

Texas  Rural  Legal  Aid   Inc   

Legal  Aid  ot  Central  Texas  

El  Paso  Legal  Assistance  Society  

Bexar  County  Lgl  Aid  Assoc         

Texas  Rural  Legal  Aid   Inc   

Texas  Rural  Legal  Aid   Inc   

Utah  Legal  Services   Inc      

Utah  Legal  Services   Inc        

Utah  Legal  Services   Inc  

Legal  Services  Law  Line  ot  Vermoni  Inc 
Legal  Services  ol  the  Virgin  islands  inc 
Southwest  Virginia  Legal  Aid  Society   Inc 
Legal  Services  ot  Eastern  Virginia  inc  .... 

Virginia  Legal  Aid  Society    Inc       

Central  Virginia  Legal  Aid  Society,  Inc  .... 

Blue  Ridge  Legal  Services  Inc 

Potomac  Legal  Aid  Society   inc  

Central  Virginia  Legal  Aid  Society,  Inc  .... 

Northwest  Justice  Proieci      

Northwest  Justice  Project  

Northwest  Justice  Project  .., 

Legal  Aid  of  West  Virginia   Inc     

Legal  Aid  of  West  Virginia   Inc     

Wyoming  Legal  Sen/ices   Inc       

Wyoming  Legal  Services   Inc       , 

Wyoming  Legal  Services   Inc     


2.045,356 

2.337.828 

57,244 

8702,089 

6826  939 

9,703,546 

9.703.546 

9.703,546 

9.703,546 

1.261.675 

28.281 

1 .637,273 

61.217 

74.340 

463.791 

297.407 

847.729 

1.326.167 

810,631 

886,774 

600,693 

753,854 

142,348 

3,913,143 

658.767 

257,410 

3,013.217 

32.996 

451,786 

11,228 

156,148 


These  grants  and  contracts  will  be 
awarded  under  the  authority  conferred 
on  LSC  by  the  Legal  Services 
Corporation  Act,  as  amended  (42  U.S.C. 
2996e(a)(l )).  Awards  will  be  made  so 
that  each  service  area  indicated  is 
served  by  one  of  the  organizations  listed 
above,  although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  V.S.C. 
2996f(f)).  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  January  1.  2002. 

Dated:  Seplfmiier  2(i.  2001 
Michael  A.  Genz. 

Dirt'(ior.  Otticf  of  Pro^raiu  Pfiinrnujnce. 
\¥R  Doi    01-24,'i7.'  Filt'd  lO-l-oi.  H  4->  .mil 

BILUNG  CODE  7050-01 -P 


ACnON:  Notice  with  request  inr 
comments  and  nntites  nf  mti-ntiim  t^ 
participate. 


LIBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  2001-6  CARP  CD  99) 

Ascertainment  of  Controversy  for  the 
1999  Cable  Royalty  Funds 

agency:  Copyright  Office.  Library  of 
Congress. 


summary:  The  Copyright  Office  of  the 

Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  under  the 
section  in  cable  statutory  license  in 
1999  to  submit  comments  as  to  whether 
a  Phase  1  or  Phase  II  fiontroversv  exists 
ds  to  the  distribution  of  those  fees,  and 
a  Notice  of  Intention  to  Participate  in  .i 
royalty  distribution  proceedin,k; 
DATES:  Comments  and  Notires  of 
Intention  to  Participate  are  dur  i  lu 
October  IB.  2001 

ADDRESSES:  If  sent  b\  mail   an  original 
and  five  copies  of  written  ( (uninent-- 
and  a  Notice  of  Intention  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  RovaJtv  Panel  (f'ARP!  P  O 
Box  70977.  Southwest  Statum 
Washington.  DC  20024    If  hand 
deli\'ered.  an  original  and  fi\('  (  npies 
should  be  brought  to  the  Offiif  of  the 
General  Counsel,  lames  Madison 
Memorial  Building.  Room  40J.  First  and 
Independence  Ave..  SE..  Washington. 
DC  20540 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanva  M  Sandros.  Senior  Attorney. 
Copyright  Arbitration  Rovaltv  Panels. 
P.O.  Box  70977.  Southwest  Station, 
Washington.  DC  20024   Telephone 


(202)  707-8380.  Telefax:  (202)  252- 
<423. 

SUPPLEMENTARY  INFORMATION:  Each  year 
cahli'  sN'-tcni'-  sahiiiii  ri  i\  .ilties  to  the 
Copyright  Office  for  the  retransmission 
to  their  ^ubsf  rihrrs  of  over-the-aif 
tin  uiiii  .I'^t  ^liiiLw-    These  royalties  are,  in 
turn,  (iistnl   ititi    ii  one  of  two  ways  to 
<;opvrii;lit  nwinT-  whose  works  were 
in(  hnii(i  ;ii  .i  n  ir.insmission  of  an  over- 
•ii.   ,iir  If    ,1  ast  signal  and  who  timely 
ii!i  1   .     .1:1    t  ir  royalties  with  the 
Cof  \  n^hi  (  Iff  ice.  The  copyright  owners 
ma\    'itf>.  r  lu-gotiate  the  terms  of  a 
settlrni!  nt  as  to  the  division  of  the 
royalty  funds,  or  the  Librarian  of 
Congress  may  convene  a  Copyright 
\rf  ifration  Royalty  Panel  ("CARP")  to 
determine  the  distribution  of  the  royalty 
fees  that  remain  in  controversy.  See  17 
use.  chapter  8. 

During  tiie  pendency  of  any 
proceeding,  the  Librarian  of  Congress 
may  distribute  any  amounts  that  are  not 
in  controversy,  provided  that  sufficient 
funds  are  withheld  to  cover  reasonable 
administrative  costs  and  to  satisfy-  all 
claims  with  respect  to  which  a 
controversy  exists  under  his  authority 
set  forth  in  section  111(d)(4)  of  the 
Copyright  Act,  title  17  of  the  United 
States  Code.  See.  e.g.,  Orders,  Docket 
No.  2000-6  CARP  CD  98  (dated  October 
12,  2000)  and  Docket  No.  99-7  CARP 
CD  97  (dated  October  18,  1999), 


I 
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However,  the  Copyright  Office  must, 
prior  to  any  distribution  of  the  royalty 
fees,  ascertain  who  the  claimants  are 
and  the  extent  of  any  controversy  over 
the  distribution  of  the  royalty  fees. 
The  CARP  rules  provide  that: 

In  th>'  '  a>H  nt  .J  rcnaity  fee  distribution 
pro(  et-ding.  thf  Librarian  of  Congress  shall, 
after  the  time  perioci  for  filing  claims,  publish 
in  the  Federal  Register  a  notice  requesting 
•Ml  h  (  iainirtnt  nn  the  claimant  list  to 
negotiate  with  each  other  a  settlement  of 
their  differences,  and  to  comment  by  a  date 
certain  as  to  the  existence  of  controversies 
with  respect  to  the  royalty  funds  described  in 
the  notice.  Such  notice  shall  also  establish  a 
date  certain  by  which  parties  wishiijg  to 
participate  in  the  proceeding  must  file  with 
the  Librarian  a  notice  of  intention  to 
participate. 

37  CFR  251.45(a).  The  CopvTight  Office 
may  publish  this  notice  on  its  own 
initiative,  see.  e.g.,  64  FR  2.3875  (May  4, 
1999);  in  response  to  a  motion  from  an 
interested  party,  see.  e.g.,  65  FR  54077 
(September  6.  2000).  or  in  response  to 
a  petition  requesting  that  the  Office 
declare  a  controversy  and  initiate  a 
CARP  proceeding.  In  this  case,  the 
Office  has  received  a  motion  for  a 
partial  distributiim  of  the  1999  cable 
rovaltv  fees. 

On  September  26.  2001. 
representatives  of  the  Phase  I  claimant 
categories  to  which  royalties  have  been 
allocated  in  prior  cable  distribution 
proceedings  filed  a  motion  with  the 
Copyright  Office  for  a  partial 
distribution  of  the  1999  cable  r()v<iit\ 
fund  The  Office  will  consider  this 
motion  after  each  interested  party  has 
been  identified  by  filing  the  Notice  of 
Intention  to  Participate  requested  herein 
and  had  an  opportunity  to  file  responses 
to  the  motion. 

1.  Comments  on  the  Existence  of 
Controversies 

Before  commencing  a  distrihutniii 
proceeding  or  making  a  partial 
distribution,  the  Librarian  of  ('ongress 
must  first  asc:ertain  whether  i 
ccmtroversv  exists  as  to  the  distribiituin 
of  the  royalty  fees  and  the  extent  of 
those  controversies.  17  US  C.  803(d) 
Therefore,  the  Copvright  Office  is 
requesting  comment  on  the  existence 
and  extent  of  any  controversies,  at  Phase 
I  and  Phase  II,  as  to  the  distribution  of 
the  1999  cable  royalty  fees 

In  Phase  1  of  a  cable  rfivaltv 
distribution,  royalties  are  distributed  to 
certain  categories  of  broadcast 
programming  that  has  been 
retransmitted  by  cable  systems  The 
categories  have  traditional  1\'  been 
syndicated  programming  and  movies, 
sports,  commercial  and  noncommercial 
broadcaster-owned  programming. 


religious  programming,  music 
programming,  and  Canadian 
programming.  The  Office  seeks 
comments  as  to  controversies  between 
these  categories  for  royalty  distribution. 

In  Phase  II  of  a  cable  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category.  If 
a  claimant  anticipates  a  Phase  II 
controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  that  has  not.  by  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement 
agreement. 

The  Copyright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period.  It  will  not 
consider  any  controversies  that  come  to 
our  attention  after  the  close  of  that 
period. 

2.  Notice  of  Intention  To  Participate 

.Section  251.45ia)  of  tl\p  rules.  37  CFR. 
requires  that  a  Notice  of  Intention  to 
Participate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  hut  it 
does  not  prescribe  the  contents  of  the 
Notice.  Recently,  in  another  proceeding, 
the  Library  has  been  forced  to  address 
the  issue  of  what  constitutes  a  sufficient 
Notice  and  to  whom  it  is  applicable.  See 
65  FR  54077  (September  6.  2000);  see 
also  Orders  in  Docket  No.  2000-2  CARP 
CD  93-97  dune  22.  2000.  and  August  1. 
2000).  These  rulings  will  result  in  a 
future  amendment  to  §  251.45(a)  to 
specifv  the  content  of  a  properly  filed 
Notice.  In  the  meantime,  the  Office 
advises  those  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
following  instructions 

Each  (.laimant  that  has  a  dispute  over 
the  distribution  of  the  1999  cable 
rovaltv  fees,  either  at  Phase  I  or  Phase 
II.  shall  file  a  Notice  of  Intention  to 
Participate  that  contains  the  following; 
(1)  the  claimant's  full  name,  address, 
telephone  number,  and  facsimile 
number  (if  any);  (2)  identification  of 
whethf^r  the  .Notice  covers  a  Phase  I 
proceeding,  a  Phase  II  proceeding,  or 
iiolh;  and  (3)  a  statement  of  the 
claimant's  intention  to  fully  participate 
in  a  CAKl*  pro(  et-ding 

(Claimants  mav.  in  lieu  of  individual 
Notices  of  Intention  to  Participate. 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant's  name,  address,  telephone 
number  and  facsimile  number,  a  joint 
Notice  shall  provide  the  full  name, 
address,  telephone  number,  and 
facsimile  number  (if  any]  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  all  the  claimants  that  are 
parties  to  the  joint  Notice.  In  addition. 


if  the  joint  Notice  is  filed  by  counsel  or 
a  representative  of  one  or  more  of  the 
claimants  identified  ifi  the  joint  Notice, 
the  joint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifving  that,  as  of  the 
date  of  submission  of  the  joint  Notice, 
such  counsel  or  representative  has  the 
authority  and  consent  of  the  claimants 
to  represent  them  in  the  CARP 
proceeding. 

Notices  of  Intention  to  Participate  are 
due  no  later  than  (October  16.  2001. 
Failure  to  file  a  timely  Notice  of 
Intention  to  Participate  may  preclude  a 
claimant  or  claimants  from  participating 
in  a  CARP  proceeding. 

3.  Motion  of  Phase  I  Claimants  for 
Partial  Distribution 

A  claimant  who  is  not  a  party  to  the 
motion,  but  who  files  a  Notice  of 
Intention  to  Participate,  may  file  a 
response  to  the  motion  no  later  than  the 
due  date  set  forth  in  this  notice  for 
comments  on  the  existence  of 
controversies  and  the  Notices  of 
Intention  to  Participate  The  Motion  of 
Phase  I  Claimants  for  Partial 
Distribution  is  available  for  inspection 
and  copying  in  the  Office  of  the  General 
Counsel. 

Dated  September  27.  2001. 
David  O.  Carson, 
(rcnfml  Cininsal. 

|FR  Doc.  01-24672  Filed  10-1-01:  8:4n  anil 
BILUNG  CODE  1410-33-^ 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2001-5  CARP  SD  99] 

Ascertainment  of  Controversy  for  the 
1999  SateilHe  Royalty  Funds 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments  and  notices  of  intention  to 

participate. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  under  the 
section  119  satellite  statutorv'  license  in 
1999  to  submit  comments  as  to  whether 
a  Phase  I  or  Phase  II  controversy  exists 
as  to  the  distribution  of  those  fees,  and 
a  Notice  of  Intention  to  Participate  in  a 
royalty  distribution  proceeding. 
DATES:  Comments  and  Notices  of 
Intention  are  due  on  October  16,  2001. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  a  Notice  of  Intention  to  Participate 
should  be  addressed  to;  Copyright 
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Arbitration  Royalty  Panel  (CARP),  PO 
Box  70977.  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to  the  Office  of  the 
General  Counsel,  James  Madison 
Memorial  Building,  Room  403,  First  and 
Independence  Ave..  SE..  Washington. 
DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  Carson.  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney. 
Copyright  Arbitration  Royalty  Panels. 
PO  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Each  year 
satellite  carriers  submit  royalties  to  the 
Copyright  Office  for  the  retransmission 
to  their  subscribers  of  over-the-air 
broadcast  signals.  These  royalties  are.  in 
turn,  distributed  in  one  of  two  ways  to 
copyright  owners  whose  works  were 
included  in  a  retransmission  of  an  over- 
the-air  broadcast  signal  and  who  timely 
filed  a  claim  for  royalties  with  the 
Copyright  Office.  The  copyright  owners 
may  either  negotiate  the  terms  of  a 
settlement  as  to  the  division  of  the 
royalty  funds,  or  the  Librarian  of 
Congress  may  convene  a  Cop\Tight 
Arbitration  Royalty  Panel  ("CARP")  to 
determine  the  distribution  of  the  royalty 
fees  that  remain  in  controversy.  See  17 
U.S.C.  chapter  8. 

During  the  pendency  of  any 
proceeding,  the  Librarian  of  Congress 
may  distribute  any  amounts  that  are  not 
in  controversy,  provided  that  sufficient 
funds  are  withheld  to  cover  reasonable 
administrative  costs  and  to  satisf\'  all 
claims  with  respect  to  which  a 
controversy  exists  under  his  authority 
set  forth  in  section  119(b)(4)(C)  of  the 
Cop>Tight  Act,  title  17  of  the  United 
States  Code.  See.  e.g..  Orders,  Docket 
No.  200Q-7  CARP  SD  96-98  (dated 
October  12,  2000)  and  Docket  No.  97- 
1  CARP  92-95  (dated  March  17,1997). 
However,  the  Copyright  Office  must, 
prior  to  any  distribution  of  the  royalty 
fees,  ascertain  who  the  claimants  are 
and  the  extent  of  any  controversy  over 
the  distribution  of  the  royalty  fees. 

The  CARP  rules  provide  that: 

In  the  case  of  a  royalty  fee  distribution 
proceeding,  the  Librarian  of  Congress  shall, 
after  the  time  period  for  filing  claims,  publish 
in  the  Federal  Register  a  notice  requesting 
each  claimant  on  the  claimant  list  to 
negotiate  with  each  other  a  settlement  of 
their  differences,  and  to  comment  by  a  date 
certain  as  to  the  existence  of  controversies 
with  respect  to  the  royalty  funds  described  in 
the  notice.  Such  notice  shall  also  establish  a 
date  certain  by  which  parties  wishing  to 
participate  in  the  proceeding  must  file  with 


\hf  LibrariHii  d  nnlu  c  (if  intention  lo 

prtr1i(.ipdtH 

37  CFR  251  45(a)  The  Copyright  Office 
may  publish  this  nntiie  on  its  i)wn 
mitiative.  see.  e.g..  f^4  FR  2J875  (May  4, 
1999);  in  response  to  a  motion  from  an 
interested  party,  see.  e.g..  65  FR  54077 
(September  6.  2000).  or  in  response  lo 
a  petition  requesting  that  the  Office 
declare  a  controversy  and  initiate  a 
CARP  proceeding.  In  this  case,  the 
Office  has  received  a  motion  for  a 
partial  distribution  of  the  199B  satellite 
royalty  fees. 

On  September  26.  2001. 
representatives  of  the  Phase  I  rUimant 
categories  to  which  royaltie.s  ha\  c  been 
allocated  in  prior  satellite  distribution 
proceedings  filed  a  motion  with  the 
Copyright  Office  for  a  partial 
distribution  of  the  1999  satellite  royalty 
fund.  The  Office  will  consider  this 
motion  after  each  interested  party  has 
been  identified  by  filing  the  Notice  of 
Intention  to  Participate  requested  herein 
and  had  an  opportunity  to  file  responses 
to  the  motion. 

1.  Comments  on  the  Existence  of 
Controversies 

Before  commencing  a  distribution 
proceeding  or  making  a  partial 
distribution,  the  Librarian  of  Congress 
must  first  ascertain  whether  a 
controversy  exists  as  to  the  distributmn 
of  the  royalty  fees  and  the  extent  of 
those  controversies   17  US  C.  803(d). 
Therefore,  the  Copyright  Office  is 
requesting  comment  on  the  existence 
and  extent  of  any  contro\  ersies.  at  Phase 
I  and  Phase  II,  as  to  the  distribution  of 
the  1999  satellite  royalty  fees. 

In  Phase  I  of  a  satellite  rovaltv 
distribution,  royalties  are  distributi-d  lo 
certain  categories  of  broadi  ast 
programming  that  has  been 
retransmitted  by  satellite  carriers.  The 
categories  have  traditionally  been 
syndicated  programming  and  movies, 
sports,  commercial  and  noncommercial 
broadcaster-owned  programming, 
religious  programming,  and  music 
programming.  The  Office  seeks 
comments  as  to  controversies  between 
these  categories  for  royalty  distribution 

In  Phase  II  of  a  satellite  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category    If 
a  claimant  anticipates  a  Phase  II 
controversy,  the  claimant  must  stale 
each  program  category  in  which  he  or 
she  has  an  interest  thai  has  not,  b\  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement 
agreement. 

The  Copyright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period  It  will  not 


consider  anv  c  ontroversies  that  come  to 
our  attention  dfter  the  close  of  that 
period 

2.  Notice  of  Intention  To  Parti(  ipate 

Section  251 .45(a)  of  the  rules.  37  CFR, 
requires  that  a  Notice  of  Intention  to 
Partu  ipate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  but  it 
diies  not  prescribe  the  contents  of  the 
Notice  Recently,  in  another  proceeding, 
the  Lihran,  has  been  forced  to  address 
the  issue  of  what  constitutes  a  sufficient 
Notice  and  to  whom  it  is  applicable  See 
65  FR  54077  (September  6,  2000):  see 
also  Orders  in  Docket  No.  2000-2  CARP 
CD  93-97  (June  22.  2000,  and  August  1. 
2000)  These  rulings  will  re.sult  in  a 
future  amendment  to  §251. 45(a)  to 
spwify  the  content  of  a  properly  filed 
Not  if  e  In  the  meantime,  the  Office 
d(ivi>.es  thiist  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
fulliiuin^  instructions. 

Each  claimant  that  has  a  dispute  over 
the  distribution  of  the  1999  satellite 
nivaity  fees,  either  at  Phase  I  or  Phase 
II  shall  file  a  Notice  of  Intention  to 
PartR  ipate  that  contains  the  following: 
(1)  The  claimants  full  name,  address. 
telephone  number,  and  facsimile 
number  (if  any);  (2)  identification  of 
whether  the  Notice  covers  a  Phase  I 
priH  eeding,  a  Phase  II  proceeding,  or 
both  and  (3)  a  statement  of  the 
( laimant's  intentinn  tn  fullv  participate 
in  a  CARP  prm  t'iii;i,L 

Claimants  may.  in  lieu  of  individual 
Notices  of  Intention  to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant  s  name  address,  telephone 
number  and  fd<  sinulf  number,  a  joint 
.Notice  shall  provide  the  full  name, 
address,  telephone  number,  and 
facsimile  number  (if  any)  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  all  the  ( laimants  that  are 
parties  to  the  joint  Notice.  In  addition. 
if  the  joint  Notice  is  filed  by  counsel  or 
d  representative  of  one  or  more  of  the 
(  Uiinants  identified  in  the  joint  Notice. 
the  )oint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifying  that,  as  of  the 
dale  (if  submission  of  the  joint  Notice. 
such  counsel  or  representative  has  the 
authority  and  consent  of  the  claimants 
to  represent  them  in  the  C^RP 
proceeding 

Notices  of  Intention  lo  Participate  are 
due  no  later  than  October  16,  2001. 
Failure  to  file  a  timely  Notice  of 
Intention  to  Participate  may  preclude  a 
claimant  or  claimants  from  participating 
m  a  C.\RP  proceeding. 
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3.  Motion  of  Phase  I  Claimants  for 
Partial  Distribution 

A  claimant  who  is  not  a  party  to  the 
motion,  but  who  files  aJ^Jotice  of 
Intention  to  Participate,  may  file  a 
response  to  the  motion  no  later  than  the 
due  date  set  forth  in  this  notice  for 
comments  on  the  existence  of 
controversies  and  the  Notices  of 
Intention  to  Participate.  The  Motion  of 
Phase  I  Claimants  for  Partial 
Distribution  is  available  for  inspection 
and  copying  in  the  Office  of  the  General 
Counsel. 


I 


Dated:  September  27.  2001 
David  O.  Carson, 

General  Counsel 

[FR  Doc  01-24671  Filed  10-1-01.  8  45  am] 

BH.UNG  COOE  1410-33-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-117)]  | 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Phoenix  Systems  international.  Inc. 
of  Pinebrook.  NJ,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  US 
Patent  Number  6,039.783  entitled 
"Process  and  Equipment  for  Nitrogen 
Oxide  Waste  Conversion  to  Fertilizer, 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Adrainistrafor  of  the  National 
Aeronautics  and  Space  Administration, 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr 
Randy  Heald,  Assistant  Chief  Counsel/ 
Patent  Counsel,  [ohn  F.  Kennedy  Space 
Center,  Kennedy  Space  Center.  FL 
32899. 

DATE(S):  Responses  to  this  notice  must 
be  received  within  15  days  from  date  of 
publication  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Randy  Heald.  Assistant  Chief  Counsel/ 
Patent  Counsel,  Office  of  Chief  Counsel. 
John  F.  Kennedy  Space  Center.  Mail 
Code:  CC-A.  Kennedy  Space  Center,  FL 
32899.  Telephone  (321)  867-7214.  e- 
mail:  Randall. Heald-lSiksc.nasa.gov. 

Dated:  September  25,  2001 
Edward  A.  Frankle, 

General  Counsel 

(FR  Doc.  01-24532  Filed  10-1-01.  8:45  am] 

BILLING  COO€  7510-01-l> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADIMINISTRATION 

[Notice  (01 -11 4)] 

Notice  of  Prospective  Patent  License 

AGENCY:  Natinnal  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Profound  Technologies,  a  Georgia 
corporation,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  6,261,844,  entitled  "Urine 
Preservative."  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  bv  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Cate.  Patent  Attorney,  NASA 
Johnson  Space  Center.  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)483-1001. 

Dated:  September  25.  2001. 
Edward  A.  Frankle, 

General  Counsel 

|FR  Doc.  01-24529  Filed  10-1-01:  8:45  am] 

BILUNG  COOe  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-1 16)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Solus  Refrigeration,  Inc.  of  Sparks, 
Nevada,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
US  Patent  No.  6.253,563,  NASA  Case 
No.  MSC-22970-2,  and  NASA  Case  No. 
MSC22970-3.  all  three  inventions 
entitled  "Solar  Powered  Refrigeration 
System,"  which  are  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Johnson  Space  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  November  16,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  Cate,  Patent  Attorney.  NASA 
Johnson  Space  Center,  Mail  Stop  HA, 
Houston,  TX  77058-8452;  telephone 
(281)483-1001. 

Dated:  September  25,  2001. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc.  01-24531  Filed  10-1-01;  8:45  am] 

BILUNG  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-115)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Ticona  Polymers.  Inc  of  Summit,  NJ 
07901-3914,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  LAR-16079-1,  entitled 
"UQUm  CRYSTALLINE  THERMOSETS 
FROM  ESTER.  ESTER-IMIDE,  AND 
ESTER-AMIDE  OLIGOMERS,"  for 
which  a  U.S.  Patent  Application  was 
filed  and  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  October  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  W.  Edwards.  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212. 
Hampton,  VA  23061-2199, 

Dated:  September  25,  2001. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  01-24530  Filed  10-1-01;  8:45  am] 

BILUNG  COOE  7S10-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
Combined  Arts  Advisory  Panel- 
Agenda  Changes 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  of  changes  in  the  agendas  for  two 
meetings  of  the  Combined  Arts 
Advisory  Panel  to  the  National  Council 
on  the  Arts  (Arts  Learning  sections  Al 
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and  B)  to  be  held  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington.  DC,  20506  as  follovks: 

Arts  Learning  Panel  Al:  October  15- 
19,  2001,  Room  716.  The  open  session 
of  this  meeting  will  be  held  from  9:30 
a.m.  to  10:30  a.m.  on  October  19th. 
instead  of  from  10  a.m.  to  12  p.m.  as 
previously  announced.  The  meeting  will 
end  at  12:30  p.m.  on  the  19th. 

Arts  Learning  Panel  B:  October  9-12, 
2001,  Room  716.  The  open  session  of 
this  meeting  will  be  held  from  9  a.m  to 
10  a.m  on  October  12th  instead  of  10:30 
a.m.  to  12  p.m.  as  previously 
announced.  The  meeting  will  end  at  1 
p.m.  on  the  12th. 

Dated:  September  28.  2001. 
Kathy  Plowitz-Worden. 

Panel  Coordinator. 

IFR  Doc;.  01-24698  Filed  10-1-01;  8:4,5  am] 

BILUNG  CODE  7537-01 -U 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation.  National  Science 
Board. 

DATE  AND  time:  October  11,  2001:  11 

a.m.-ll:30  a.m..  Closed  Session: 

October  11.  2001:  11:30  a.m.-l  p.m., 

Open  Session. 

PLACE:  The  National  Science 

Foundation.  Room  1235.  4201  Wilson 

Boulevard.  Arlington.  VA  22230, 

wwrw.nsf.gov/nsb. 

STATUS:  Part  of  this  meeting  will  be 

close  to  the  public;  part  of  this  meeting 

will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday.  October  11,  2001 

Closed  Session  (11  a.m.-ll:30  p.m.) 

— Closed  Session  Minutes,  August,  2001 
— NSF  Budget 

Open  Session  (11:30  a.m.-l  p.m.) 

— Open  Session  Minutes,  August.  2001 
— Closed  Session  Items  for  November, 

2001 
— Chairman's  Report 
— Director's  Report 
— SPI  Report — Approval 
— SEl  2002— Approval 
— Merit  Review  Criterion — Broader 

Impacts 
— Committee  Reports 
— Other  Business 

Malta  Cehelsky, 

Executive  Officer. 

IFR  Doc.  01-24773  Filed  9-28-01;  3:02  pml 

BILUNG  CODE  7555-01-41 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  040-09022] 

Consideration  of  License  An>endment 
Request  for  the  SCA  Services  Site  In 
Bay  County,  Ml,  and  Opportunity  for  a 
Hearing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

license  amendment  request  for  the  SdA 

Services  site  in  Bay  County.  Michigan 

and  Opportunity  for  a  Hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Materials  License  No,  SUC-1565  (Sl'C;- 
1565)  (the  license),  issued  to  SC.'\ 
Services,  700  56th  Avenue.  Z(?eland. 
Michigan  49464.  to  amend  condition 
llA  for  an  alternative  schedule  for 
submitting  a  decommissioning  plan 
(DP)  for  the  SCA  Ser\'ices  (Hartley  & 
Hartley  Landfill)  Site  Decommissioning 
Management  Plan  (SDMP)  site  in  Bav 
County,  Michigan,  Condition  11 A  of  the 
current  license  requires  the  DP  to  bo 
submitted  by  October  1,  2000  The 
licensee  failed  to  comply  with  this 
condition,  A  Notice  of  Violation  (NOV^ 
was  issued  on  December  21 .  2000,  On 
September  5,  2001.  the  licensee 
requested  that  the  due  date  for  the 
submission  of  the  DP  be  extended  to 
September  30.  2003,  The  requested 
amendment  is  part  of  the  corrective 
action  resulting  from  the  NOV 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  request  for 
amendment  of  a  license  falling  within 
the  scope  of  subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2 
Pursuant  to  Section  2,1 205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Secretary,  US 
Nuclear  Regulaton'  Commission,  One 
White  Flint  North!  11555  Rockville 
Pike.  Rockville,  MD  20852-2738;  or 

2,  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Rulemakings  and 
Adjudications  Staff. 


In  addition  tn  nii't'tini:  '  ttn'i 
applicable  rt'quircincin^  ct  Id  ( .FK  part 
2  of  the  NRC'v  regulations,  a  request  for 
a  hearing  filed  b\  d  person  other  than 
tin  applit  ant  must  describe  in  detail: 

1  The  interest  of  the  requester  in  the 

proceeding 

2  Hnw  that  intere>-t  may  be  affected 
by  the  result^  nf  the  proceeding. 
including  the  re,i»,!iii^  whv  the  requester 
should  be  perinitted  ,>  he,irini;,  with 
particular  refereiu  e  to  the  factors  set  out 
in  Section  2  1205(h); 

3,  The  requester's  area  of  concern 
about  the  !i<  ensirig  .i(  ti\  it\  that  is  the 
subject  matter  ni  tlie  proi  F'eding;  and 

4,  The  cir(  umstani  e^  evt.iijhshing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Section  2, 1205(d). 

In  accordance  with  10  CFR  2, 1205(f). 
each  request  for  a  hearing  must  also  be 
served  by  delivering  it  personally  or  by 

mail,  to: 

1  The  applicant,  SCA  s,'r\  i'  es,  Inc., 
"no  56th  Avenue.  Zeelana.  .Ml  49464; 
and 

2  The  NRC  staff  bv  delivery  to  the 
tk'neral  Counsel.  One  White  Flint 
North.  11555  Rot  kviUe  Pike.  Rockville. 
MD  20852-27:18.  or  by  mail  to  the 
G«?neral  (Counsel.  US,  Nuclear 
Regulatorv  f.ommission  Washington. 
DC  2055,=) 

For  further  details  with  respect  to  this 
action,  the  luensee  re(ju.,>.!  ;v  .uailable 
for  inspe<:tion  at  the  NKC,  s  ruhlir 
Document  Room,  One  White  V\\n\ 
North,  11555  Rofkviiie  Pike.  Rockville. 
MD,  20852-2^38, 

Udi.  ,1  ,,t  H<,i  kville.  Maryland,  this  19th 
!),i\  <■'  St'P'fMijt).':    JOOV 

I'l  !f,f  \;,i  ;■•,!:  Hegulatory  Commission. 
VI,  (Sam)  Nalluswami, 

PmitHt  Muniii>)T  h'h  I litifs  Decommissioning 
Si't  tiun  Da  (immi^biuning  Branch,  Division 
lit  WiT-tf  Management,  Office  of  Nuclear 
MatiTial  Snff'l\  and  Safeguards. 
KK  l)n.    1)1    .4V-'<  Filed  10-1-01;  8:45  am) 

BILLING  CODE  7590-01   F 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  \uclear 

Regulatorv  Commission 

DATE:  Weeks  of  Octotxr  1    8.  15,  22,  29, 
November  5   20m 

PLACE:  Conunissioner^  (  imlerence 
Room,  11555  Rookvilir  ['ike,  Rockville, 
Maryland 

STATUS:  Public  and  Closed, 

MATTERS  TO  BE  CONSIDERED: 
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Week  of  October  1.  2001 
Thursday.  October  4.  2001 

9:25  a.m — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  October  8.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  8.  2001 

Week  of  October  15.  2001 — Tentative 

Thursday,  October  18.  2001 

9  a.m. — Meeting  with  N'RC 

Stakeholders — Progress  of  Regulatory 
Reform  (Public  Meeting)  (Location — 
Two  White  Flint  North  Auditorium) 

Week  of  October  22.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  22   2001 

Week  of  October  29.  2001—Tf'ntative 

There  are  no  meetings  scheduled  for 
the  Week  nf  October  29.  2001 

Week  of  November  5,  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  5,  2001. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
41.5-1292.  Contact  person  for  more 
mlurmation:  David  Louis  Gamberoni  (301) 
415-1651 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  vou  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  additicm.  distribution  of  this  meeting 
notice  over  the  Internet  svstem  is 
available  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electroaicalh  ,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

IJnt.'  i,  S.'!)t,.nib.T  ::   judi 
David  Louis  (>amberoni. 
Technical  Coordinator.  Office  of  the 
Secretary: 
!FR  Doc  01-24697  Filed  10-01-01;  8:45  ami 

BtLLING  CODE  7590-01 -M 


action:  Notice. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review: 
Comment  Request  for  Reclearance  of 
Previously  Approved  Collections: 
Standard  Forms  85,  85P,  85P-S,  86, 
and86A 

agency:  U.S.  Office  of  Personnel 
Management 


SUMMARY:  in  af:rordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for 
reclearance  of  five  (5)  information 
collections. 

Executive  Orders  10450  and  12968 
require  that  investigations  be  conducted 
on  all  persons  entering  Federal  service, 
or  assigned  to  Federal  positions 
affecting  the  public:  trust  or  requiring  a 
security  clearance.  The  Standard  Form 
85.  Questionnaire  for  Non-Sensitive 
Positions,  is  completed  bv  appointees  to 
non-sensitive  positions  in  the  Federal 
government,  and  is  used  by  OPM  to 
conduct  National  Agency  Checks  and 
Inquiries  investigations.  The  Standard 
Form  85P,  Questionnaire  for  Public 
Trust  Positions,  is  completed  by  persons 
seeking  placement  in  positions 
designated  as  low,  moderate  or  high  risk 
to  the  public  trust  because  of  their 
sensitive  duties  This  information 
collection  also  includes  the  Standard 
Form  85P-S.  Supplemental 
Questionnaire  for  Selected  Positions. 
which  is  requested  for  selected 
positions  at  the  high  risk  level. 
Information  collec:ted  on  the  SF  85P  and 
SF  85P-S  is  used  by  OPM  and  other 
Federal  agencies  to  initiate  background 
investigations  required  to  determine 
suitability  for  placement  in  public  trust 
or  other  sensitive,  non-access  positions. 
The  Standard  Form  H6.  Questionnaire 
for  National  Security  Positions,  is 
completed  bv  persons  performing  or 
seeking  to  perform  national  security 
duties  for  the  Federal  government,  and 
is  used  by  OPM  and  other  Federal 
agencies  to  initiate  national  security 
investigations.  These  information 
collections  include  Standard  Form  86A. 
Continuation  Sheet  for  Questionnaires 
SF  86.  SF  85P  and  SF  85,  which 
provides  formatted  space  to  continue 
answers  to  questions  on  the  other  forms. 

We  estimate  10  respondents  who  are 
not  Federal  employees  will  complete 
the  SF  85  annually,  that  the  burden  for 
each  response  is  30  minutes,  and  that 
the  total  annua!  fiurden  is  five  hours. 
The  number  of  non-Federal  employees 
expected  to  complete  the  SF  85P  is 
2.000,  each  form  requires  approximately 
60  minutes  to  complete,  and  the  annual 
burden  is  estimated  at, 2.000  hours.  The 
number  of  non-Federal  employees 
expected  to  complete  the  SF  85P-S  is 
MW  t^rh  inrm  r»'quires  approximately 
10  minutes  tu  complete,  and  the  annual 
burden  is  estimated  at  50  hours.  The 
number  of  non-Federal  employees 


expected  to  complete  the  SF  86  and  SF 
86A  is  200,000,  the  form  requires  an 
average  of  90  minutes  to  complete,  and 
the  annual  burden  is  estimated  at 
300,000  hours. 

For  copies  of  this  request,  please 
contact  Mary  Beth  Smith-Toomey.  by 
phone  at:  (202)  606-8358.  by  FAX  at: 
(202)  418-3251.  or  by  e-mail  at: 
mbtoomeySopm.gov.  Please  include  a 
mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  1,  2001. 

ADDRESSES:  Send  or  deliver  written 

comments  to: 

Richard  A,  Ferris.  Associate  Director. 
Investigations  Service.  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
NW.,  room  5416,  Washington,  DC 
20415^000 

and 

Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW..  room  10235, 
Washington.  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Rasheedah  I.  Ahmad,  Program  Analyst, 
Investigations  Service,  OPM.  (202)  606- 
7983. 

Office  of  Personnel  Management. 

Kay  Coles  |ames, 

Director 

[FR  Urx  ,  01-245fi5  Kilcrl  10-1-01:  8:45  am) 

BILUNG  CODE  632S-3»-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of 
Expiring  Information  Collection  Form: 
OPM-1386B 

AGENCY:  Office  of  Personnel 
\fanagemen1. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
expiring  information  collection  form. 
OPM-1386B,  Applicant  Race  and 
National  Origin  Questionnaire.  This 
form  is  used  to  gather  information 
concerning  the  race  and  national  origin 
of  applicants  for  employment  under  the 
Outstanding  Scholar  provision  of  the 
Luevano  Consent  Decree,  93  F.R.D.  68 
(1981). 
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During  the  sixty-day  comment  period. 
0PM  received  two  comments.  The  first 
comment  stated  that  OPM  should 
provide  the  OPM-1386B  form 
electronically  on  OPM's  website  for 
applicants  to  complete  and  e-mail  to  the 
proper  agencv.  It  is  our  intent  to  provide 
the  form  electronically  on  the  OPM 
website  for  agencies  to  download  and 
distribute.  The  second  stated  that 
applicants  should  submit  their 
information  directly  to  OPM.  In  the 
section  titled  "Monitoring. 
Recordkeeping  and  Reporting."  of  the 
Luevano  Consent  Decree  it  specifically 
states  that  agencies  will  be  responsible 
for  collecting,  maintaining,  and 
compiling  statistics  on  the  special 
programs. 

Approximately  100,000  OPM-1386B 
forms  are  completed  annually.  The  60- 
dav  Federal  Register  Notice  reported  an 
incorrect  response  time  of  8  minutes. 
The  correct  estimated  response  time  is 
5  minutes  with  an  annual  public  burden 
of  8.333  hours, 

For  copies  of  this  proposal,  contact 
Marv  Beth  Smith-Toomev  on  (202)  60&- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  the  request, 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication, 
ADDRESSES:  Send  or  deliver  comments 
to: 

Suzy  M,  Barker,  Director.  Examining  & 
Qualifications  Policy  Division, 
Employment  Service.  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.,  Room  6500,  Washington.  DC 
20415 
and 

loseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW..  Room  10235, 
Washington,  DC  20503 

()ffi(  H  nf  Personnel  Management. 

Kay  Coles  James, 

Director. 

|FR  D()(    01-24566  Filed  10-1-01,  8:45  am] 

BILUNG  CODE  S325-3S-4> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Federal  Salary  Council 
will  meet  at  the  time  and  location 
shown  below  The  Council  is  an 


advisor\'  body  composed  of 
representatives  of  Federal  employee 
organizations  and  experts  in  the  fields 
of  labor  relations  or  pav  polirv  The 
Council  makes  recommendations  tn  thf 
Presidents  Pay  Agent  (the  Scfretary  of 
Labor  and  the  Directors  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Personnel  Management)  about  the 
locality  pay  program  for  Oneral 
Schedule  emplo\ees  under  section  't.<OA 
of  title  5,  United  States  Cude.  The 
Council's  recommendations  cover  the 
establishment  or  modification  of  Iim  .i!i1\ 
pay  areas,  the  co\erage  of  salar\ 
surveys,  the  process  of  compannt; 
Federal  and  non-Federal  rate.s  of  pnv 
and  the  level  of  comparabilitv  pd\  nitMit- 
that  should  be  paid  This  int'ctiiig  is  to 
formulate  the  Council's 
recommendations  for  lf)c,alit\  [)<i\  rin'nts 
in  2003  The  meeting  is  opm  to  the 
public 

DATES:  October  22.  2001,  at  10  ,t  ni 
LOCATION:  Office  of  Personnel 
Management,  1900  E  Street  NW,.  Room 
5303  (Pendleton  Room),  Washington. 
DC, 

FOR  FURTHER  INFORMATION  CONTACT; 

Donald  ],  Winstead.  Assistant  Director 
for  Compensation  Administration, 
Office  of  Personnel  Management,  1900  K 
Street  NW,,  Room  7H31,  Washington. 
DC  20415-8200   Phone  (202)  6()6-28.}8, 
FAX  (202)  606-0824;  or  e-mail  at 
paylpav'P@opm.go\ 

Kor  the  Presidents  l'a>  ,-\gent 
Kay  Ooles  |ames, 
Din'ctnr 

IKK  Dot    01-24^67  Kileii  10-1-01 .  8;4.5  am| 
BILUNG  CODE  632S-39-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Conin>ent  Request 

Upon  Written  Request;  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Ser\ices.  Washington, 
DC  20549 

Extension:  Regulation  A  and  Forms  1- 
A  and  2-A,  OMB  Control  No   32:^5- 
0286,  SEC  File  No   270-110 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Ad  of  1995 
(44  use,  3501  et  seq)  the  Securities 
and  Exchange  (Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  pre\  lou^K 
approved  collection  of  information 
discussed  below. 

Regulation  A  pnnides  an  e\eni[ition 
from  registration  under  the  Securities 


.•\it  tor  certain  limited  setjunties 
offerings  by  issuers  who  do  not 
otherwise  file  reports  with  the 
Commissinn   Form  1-A  is  an  offering 
stat(  nirnt  iiled  under  Regulation  A, 
Form  2-A  is  used  to  report  sales  and  use 
of  proceeds  in  Regulation  A  offerings. 
All  information  is  provided  to  the 
public  for  review  The  information  is 
filed  on  occasion  and  is  mandatory. 
Approximately  186  issuers  annually  file 
Frm^  ;    V  ai.ci  J    \  It  is  estimated  that 
1  I  ri!;  \-:\  tdkes  tub  hours  to  prepare. 
!    rn:  2-A  takes  12  hours  to  prepare  and 
Regulation  A  takes  one  administrative 
hour  to  review  for  a  total  of  621  hours 
)ier  response.  The  total  burden  is 
1 15.506  hours  It  is  estimated  that  75% 
of  the  115,506  total  burden  hours 
(86,630  burden  hours)  would  be 
prepared  bv  the  mmpany.  Finally. 
persons  whi   n-}    nd  to  the  collection 
(  f  iii'i  rir.  ition  prescribe  to  in 
Re^;iil,.tn  !i  .*i  and  its  offering  statements 
are  til  t  rt(jmri'il  to  respond  unless  the 
collei  t;,  ;,    if  niformation  displays  a 
curri'ii!i\  \  iljd  i  nntrol  number, 

VNritti  n  I  (annients  regarding  the 
atiii\e  infirniation  should  be  directed  to 
trie  fiijlowing  persons:  (i)  Desks  Officer 
for  the  Securities  and  Exchange 

(  ninniisMnn,  ( )ffii  e  of  Information  and 
R>'i;u!al('r\  .Mfairv  ()ff!(e  "f 
ManaueiT^ent  .inii  Biidue!    Koom  10102, 
New  Kxei  utive  Offi;  >   Building, 
Washington,  He.,  2ij:>o.i;  and  (ii) 
Mi(  haej  i;   Bartell,  Associate  Executive 
l)ire(  tor.  ( )ffii  e  iif  Infi^rmation 
Te(  hn(ilot:\    .s.m  untn's  and  Exchange 
('.onHiu>-si(in  4'i(i  Fifth  Street.  N.W., 
W.i'-hintjtnii   !)(     2054'!  Comments 
must  (m   ^;,!i:r,itte(i  !<;  t  IMB  within  30 
days  ot  tln^  mitice. 

Dated:  September  25.  2001. 
Margaret  H.  McFarland 
Deputy  Secrelan 
IFR  Doc.  01-24543  Filed  10-1-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44622:  File  No.  S7-24-B9] 

Joint  Industry  Plan;  Notice  of  Filing  of 
Amendment  No.  12  to  the  Reporting 
Plan  for  Nasdaq/National  Market 
Securities  Traded  on  an  Exchange  on 
an  Unlisted  or  Listed  Basis,  Submitted 
by  the  National  Association  of 
Securities  Dealers,  Inc..  the  Pacific 
Exchange,  Inc.  and  the  Boston. 
Chicago,  Philadelphia,  and  Cincinnati 
Stocl(  Exchanges 

S»n>i*"rTib.T  J.i)  JOOl. 
I.  Introduction 

Pursuant  to  Rulf  n.\a3-2  '  and  Rule 
ll.Aa.i-l  -  under  the  Spcurities 
Exchange  .^ct  of  1934  (".Art"),  notice  is 
hereby  given  that  on  August  29.  2001. 
the  Cincinnati  Stock  Exchangt^  Inc. 
("CSE")  on  behalf  uf  itself  and  the 
National  .Association  of  Securities 
Dealers.  Inc   ("NASD"),  the  Boston 
Stock  Exchange.  Inc  ("BSE"),  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"). 
the  Pacific  Eixchange.  Inc.  ("PCX"),  and 
the  Philadelphia  Stock  Exchange.  Inc. 
("PHLX't  (hereinafter  referred  to  as 
"Paiticipants"). '  as  members  of  thf 
operating  committee  ("Operating; 
Committee"  or  "Committee")^  of  the 
Nasdaq/ LTP  Plan  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposal  to 
amend  the  Plan.  The  proposal 
represents  the  I2th  amendment  (■■12th 
Amendment")  made  to  the  Plan  and 
reflects  several  changes  unanimoush 
adopted  by  the  Oimmittee  On 
September  18,  2001,  the  Committee 
submitted  an  amendment  to  the 
proposed  12th  .Amendment  '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  12th  .Amendment 

'  ir(.hKi40  llAa3-2 

'17CFR240.U.\a3-l 

*Thc  CSE  was  elecJed  chair  of  the  Operating 
Commfttee  lor  the  joint  Self-Regulator>' 
Orvanization  Plan  (kiverning  the  Collection. 
Onnsiilidaliiin.  and  Dissemination  of  Quotation  and 
Tiansaction  Information  for  Exchange-Listed 
Nasdaq/Nationsl  Market  System  Set.urilies  and  (or 
Nasdaq/National  Market  System  Seturiti'-s  Traded 
on  Exchanges  on  an  I'niisted  Trading  Piivileges 
Basis  r  Nasdaq  I'TP  Plan    or    Plan")  by  the 
Participants. 

'  .Among  other  thmgs,  the  12th  Amendment  shall 
add  the  American  Stock  Exchange  LIX  ("Amex")  as 
a  Participant  and  shall  remove  the  Chicago  Board 
Options  Exchange  ("CBOE")  from  the  Plan.  The 
Committee  is  made  up  of  all  the  Participants. 

•  .See  letter  from  leffrey  T.  Brown.  Committee 
('hairman.  f»SE.  to  Jonathan  (J  Kalz.  Secretary',  SEC, 
date<l  August  29.  2(X]1    In  the  amendment,  the 
Committee  clarified  a  portion  of  the  description  of 
the  12lh  Amendment  but  did  not  change  any  of  the 
proposed  Plan  text. 


II.  Bat  kground 

The  Picui  ynxcrns  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/Naticmal  Market  ("Nasdaq/ 
NM")  securities  listed  on  an  exchange 
nr  traded  on  an  exchange  pursuant  to 
unlisted  trading  privileges  ("UTP '].*' 
The  Plan  provides  for  the  collection 
from  Plan  Participants,  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others,  of 
quotation  and  transaction  information 
in  "'eligible  securities,"  ^  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan:  Manner  of  Collecting. 
Processing,  Sequencing,  Making 
Available  and  Dl^s^'minatlng  Last  Sale 
Information,  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracv  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Access; 
Description  of  Operation  of  Facility 
Contemplatetl  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  L'nilerstandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan:  Calculation  of 
the  Best  Bid  and  Offer  ("BBO");  Dispute 
Resolution,  and  Method  of 
Determination  and  Imposition,  and 
.Amtjunt  of  Fees  and  C^harges. 

The  C'ommission  originally  approved 
the  Plan  on  a  pilot  basis  on  lune  26, 
1990."  The  parties  did  not  begin  trading 
until  luly  12.  1993.  accordingly,  the 
pilot  period  commenced  on  fuly  12, 
1993  The  Plan  has  since  been  in 
operation  on  an  extended  pilot  basis,'* 


*  Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  thai  thr 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  UTP  under  certain  circumstances  For 
example.  Section  12(0  of  the  Art.  among  other 
things,  permits  exchanges  to  trade  certain  securities 
that  are  traded  over-the-counter  ("OTC/IITP").  but 
only  pursuant  to  a  Commission  order  or  rule  For 
a  more  complete  discussion  of  the  Section  12(f) 
requirement,  see  November  1995  Extension  Order. 
infra  note  9. 

'(;urrently.  the  Plan  defines  "Eligible  ,Si>(  uritii's 
as  any  Nasdaq/NM  security  as  to  which  1  TP  h,iM- 
been  granted  to  a  national  securities  exchringc 
pursuant  to  Section  12(f)  of  the  Art  or  that  is  lisifd 
on  a  national  securities  exchange.  The  Parlitipiiiils 
pmpose  to  amend  the  definition  of  "eligible 
security"  in  this  amendment  to  include  Nasdni) 
SmallCap  securities. 

"See  Securities  Exchange  Act  Release  No.  2H14h 
55  FR  27917  (July  6.  1990)  ("1990  Pl.iii  Aiipnudl 
Order) 

".See  Securities  Exchange  A<\  Releasf  Nds   .14  171 
duly  13,  1994),  59  FR  :t7U)J  (liilv  20,  1994).  35221 
(Januar\'  11,  1995),  60  FR  3886  (|anuarv  19.  19951. 
36102  (August  14,  1995),  60  FR  43626  (August  22. 
1995),  36226  (September  1.1.  199'i),  W)  FR  49024 
(September  21,  1995);  363ti8  (()(  IuIht  If.  19951.  hO 
FR  54091  (CJctolwr  19,  1995),  iMHl  IN(Hfint).r  1  1. 
1995).  60  FK  581 19  (November  24.  IMM'il 
("November  1995  Extension  Order");  36589 


III.  Description  and  Purpose  of  the 
Amendment 

The  complete  text  of  the  Plan,  as 
amended,  is  attached  as  Exhibit  A,  The 
following  is  a  summary  of  the  proposed 
changes  to  the  Plan  prepared  by  the 
Participants. 

A.  Rule  nAa3-2"> 

1.  The  Participants  propose  to  change 
the  Plan  name  to  the  "Joint  Self- 
Regulator)'  Organization  Plan  Governing 
The  Collection.  Consolidation  And 
Dissemination  Of  Quotation  And 
Transaction  Information  For  Nasdaq- 
Listed  Securities  Traded  On  Exchanges 
On  An  Unlisted  Trading  Privilege 
Basis." 

2.  Section  I. A.  of  the  Plan  provides 
that  a  national  securities  exchange  in 
whose  market  Eligible  Securities  " 
become  traded,  may  become  a 
Participant,'-  provided  that  said 
organization  executes  a  copy  of  the  Plan 
and  pays  its  share  of  development  costs 
as  specified  in  Section  XIV  of  the  Plan. 
Accordingly,  the  BSE.  previously  a 
Limited  Participant  in  the  Plan,  and  the 
Amex  have,  consistent  with  Section  I.B. 
of  the  Plan,  executed  a  copy  of  the  Plan, 
and  have  previously  satisfied  their 
respective  shares  of  the  development 
costs  as  specified  in  Section  XIV  of  the 
Plan,  The  12th  Amendment  is  proposed 
to  reflect  both  the  Amex  and  the  BSE  as 
full  Participants  of  the  Plan. 

3.  The  Participants  propose  to  amend 
the  Plan  to  reflect  that  the  status  of  a 


(Dw  enilMT  1  J.  1495).  6(1  FR  65646  (Dtf.pmber  20. 
144.-1).  .ihh.iOlDet.cnitxT  2H,  1445).  hi  FR  358 
(I,!midr>-  4,  1446),  364  14  (March  h,  1496).  61  FR 
1(1408  (Mar(,h  11,  1496);  36485  (March  18,  19961, 
61  FR  12122  (March  25.  1446);  37684  IS«>pli?mber 
16,  1446).  61  FR  50058  (Septi-mth-r  24,  1496],  37772 
(Of:t<jf)pr  1,  1946),  61  FR  52480  IC)(tot)»>r  4.  1996); 
18457  (Man  h  31,  1447).  62  FH  iri880  (April  8, 
1497),  38794  dune  30.  1997)  62  FR  36586  (July  8, 
1997):  34505  (Derem)>er  31,  1497)  63  FR  1515 
(lanuarN  4.  14481,  40151  (|u)v  1.  1448)  63  FR  36474 
llulv  8.  1498),  40846  (l)f(  itiiUt  31,  19981,  64  FR 
18:)4  (janiiarN   12.1444)   4i:i42(M.i\   12,  1449),  64 
FR  278:14  IMav  21,  1444)  (  'Ma\   1444  Approval 
flrder'  I;  42268  ![)»•<  frill i.T  23.  14991.65  FR  1202 
(jaiuiarv  6,  2000):  4  3005  lluii"  30.  2(XX)).  65  FR 
42411  (|ul\   10.  2(KKI)   44094  (Mart  h  23.  2(K)1).66 
FR  17457  (Man  h  (0,  2(M11 ),  ami  44348  (May  24. 
2001).  66  FR  2961(1  IMa\    U  .  2(HI1 ):  44552  IjuK  13, 
2001),  66  FR  37712  (|ul\   14,  2(H)1),  44644  lAiiijust 
14,  20011,66  FK  43548  IAu«ust  20,  2001) 

'"17  CFR  24(1  llAa3-2 

"  ,'\s  priiposeil  uruJiT  thr  12th  .^In•'nllln('nt.  the 
Clan  will  define  "Fligililc  Sccuntv"  a>    aiiv  \.iMlaq 
National  Market  or  Nas(la(|  .Sin,illC<ip  m'<  unt\.  as 
(iffined  in  NASI!  Rule  4200  (il  as  In  whii  h  unlisl.'ii 
trading  privileges  have  Ix-en  ijrantcd  to  a  ivilional 
sfK  urilips  exchange  pursuant  loSeition  12|f)')flhc 
Fxc  hangi'  ,\<  I  or  whic  h  !m><  oinr  eligible  for  such 
trading  pursuant  to  oriier  of  the  Set  unties  and 
Kx(  hangp  Commission:  or  |ii)  which  also  is  listed 
(in  a  national  -.et  unties  e\(  hange 

'The  Plan  defines    Parlit  iparif  as  "a  n-gisternd 
national  se<  urities  exi  hangr-  or  national  s(K;unties 
associaton  that  is  a  slgnati>r\  ti>  this  Plan." 
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Limited  Participant  "  is  no  longer 
recognized  in  the  Plan  and  such 
terminology  has  been  omitted  where 
referenced  throughout  the  Plan. 

4.  Section  III.B.  The  Participants 
propose  to  amend  the  definition  of 
"Eligible  Security"  to  include  Nasdaq 
SmallCap  Market  security  '■•  The 
Participants  propose  this  amendment  in 
a  response  to  the  PCX's  petition  to  the 
Commission  to  expand  the  Plan's 
definition  of  Eligible  Security.'"' 

The  Committee,  in  agreeing  with 
PCX-^  position  and  also  in  the  event  that 
the  Commission  approves  Nasdaq's 
application  for  registration  as  a  national 
securities  exchange,  voted  to  make 
SmallCap  securities  eligible  for  trading 
under  the  Plan.  The  Committee  believes 
that  requirements  under  the  Act 
notwithstanding,  the  decision  to  include 
SmallCap  securities  within  the  Plan  also 
eliminates  confusion  to  potential  users 
as  to  which  Nasdaq  securities  are 
eligible  for  trading  pursuant  to  VTP. 

5.  Spction  IV. D.  Operating 
Committees:  Steetings.  The  Participants 
propose  to  establish  the  voting  and 
quorum  requirements  for  Committee 
meetings  and  the  manner  in  which 
formal  actions  may  be  taken  on  behalf 
of  the  Committee. 

6.  Section  V.E  The  Committee 
proposes  to  establish  a  process  for 
selecting  a  new  Securities  Information 
Processor  ("SIP")  for  Nasdaq  listed 


'J.Si-ttuui  Hi  h.tri  (icfint'd  a  l.iiiulf(i  f'drtii  ip.in'  tc 
mnan  a  register*'.!  ria'uui«l  soturiliPs  exchang'' 
whuse  participaih'ii  in  the  Plan  is  rt-stnc  leii  tu 
rpp(jrtiiig  to  the  Processor  Quolatuui  liiforniation 
and  Transrff.tioii  Reports  in  N.■\SD.^Q  .NMS 
sec  unties  luleti  on  thul  exchange  I'pon 
F.ffertiseness  nf  the  Plan 

'■•N.^SD  Rule  421K)  defines  Nasdar]  Small('<ip 
Market  swiintv  as  '  anv  authiirizetl  seruntv  in  The 
Nasdaq  .SmallCap  Market  whu  hill  satisfies  all 
appli'.ible  reqinrements  of  die  Rule  4,1(K)  Series 
other  than  a  Nasdaq  Natii'nal  Market  setuntv;  (21 
IS  a  right  to  piinhase  such  seruritv .  or  |3l  is  a 
warrant  to  sul)st.ribc  to  such  security  " 

''■See  letter  to  Mr   Rot)ert  1.  D  fjilbv,  Deputy 
Director,  Division  of  Market  Regulation,  SEC^  and 
Mr  Robert  E  .\ber.  Nasdaq  fnjm  Thomas  K 
(xinnaghan.  PCX.  dated  Otober  16  2000  In  it- 
October  16   2(X)0  letter,  the  PCX  requested  that  the 
Commission  issue  a  direitiVe  that  would  expand 
the  number  of  Eligible  Se<;urities  traded  under  the 
Plan  from  I.IXK)  to  ■all"  Nasdaq  NM  seoirities 
.^inong  othei  reasons.  PCX  argued  that  sue  h  an 
expansion  wiiuld  "help  imprcne  <  iimpplition  and 
increase  transparency  and  order  interaction  in  the 
market  for  those  additional  securities  by  ini  reasing 
the  number  of  market  centers  in  which  the\  ma\ 
be  traded,' 

In  a  subscHjiient  letter  to  Messrs  (Uilliv  and  .M)er 
from  Mr  (jinnaghan.  dated  November  20,  20(K).  the 
PCX  amended  its  October  16,  2000  petition  with  a 
request  to  include  all  Nasdaq  SmallCjp  Market 
.Securities  in  the  definition  of  Eligible  Securities  for 
the  same  reasons  expressed  in  the  Octob»'r  16,  2000 
letter  PCX  also  noted  that  an  inclusion  of  the 
Nasdaq  SmallCap  stcx;ks  could  lead  to  better 
executions  in  those  securities  for  investors 

As  of  the  date  of  this  filing,  the  Commission  has 
not  formally  responded  to  PC'X  s  petition. 


securities  traded  on  exchanges  nn  an 
ITP  basis.'" 

7.  The  Committee  proposes  to  re-title 
Section  VI  to  "Functions  of  the 
Processor." 

8.  Section  VI  Cl   Best  Bid  and  Offer 
The  Participants  propose  to  clanfv  lh>' 
priority  rules  Specifically,  the 
Participants  propose  that  if  an  Exchangi' 
Participant  or  Nasdaq  market 
participant  changes  its  quote,  it  will  lose 
ranking  within  the  price/time  priority 
However,  a  change  to  only  bid  size  and/ 
or  ask  size  will  not  change  thp  time 
priority  of  the  quote 

The  Participants  propose  that  Sw  tion 
\TC.1.  also  provide  for  rules  governing 
the  carr\-ing  over  of  Participant  quotes 
from  one  trading  day  to  the  next 
including  the  use  of  previous  day  quntt's 
in  the  calculation  of  the  consolidati'd 
BBO 

Finally,  the  Participants  propose,  in 
Section  VIC  1  .  to  establish  prtK  edurf^ 
for  the  Processor  to  follow  u  hen  the 
BBO  results  in  a  locked  or  crossed 
market  and  that  the  Processor  shall 
cease  calculation  of  the  BBO  at  630 
p  m.  Eastern  Standard  Time  ("EST  "). 

9.  Section  VI  C. 2  Eligible  Securities. 
The  Participants  propose  to  include  in 
the  Plan  a  suggestion  to  the  Commissii  m 
of  a  "phase-in"  schedule,  which  wa.s 
agreed  to  by  all  Plan  Participants,  for  the 
addition  of  Nasdaq  securities  that  will 
be  eligible  for  trading  pursuant  to  LTP 
bv  Plan  Participants  "The  purpose  of 
phasing-in  the  number  nf  eligible 
securities  over  a  period  of  time,  as 
opposed  to  granting  immediate 
eligibilitv  to  all  Nasdaq  sw  unties,  is  to 
minimize  the  threat  to  availablo  SIP 
capacitv  that  may  arise  as  Participants 
trade  additional  Eligible  Securities 
pursuant  to  ITP.  The  Committee  has 
agreed  that  the  phase-in  period  will 
allow  the  SIP  to  monitor  the  effects,  if 
any.  that  the  increased  quote  traffii  and 
trading  have  upon  SIP  capacitv  It 
should  be  noted  that  the  phase-in 
schedule  does  not  apply  to  Nasdaq. 
Nasdaq  market  participants  acting  m 
that  capacity,  or  to  any  Participant  that 
does  not  engage  in  auto-quoting  as 
described  below.'" 


The  pnipi.^.ii  i  'int<'ni[,)lHli's  thn!  ,ill 
Eligible  ,Se<  unln  V  will  he  phrised-in  by 
the  end  of  the  fifth  calendar  quarter 
following  the  phase-in  commencement 
(inte  of  September  30.  2001.  or  such  date 
evtdbhshed  bv  the  Commission. 
However,  in  no  case  shall  the  number  of 
Eligible  Securities  exceed  the  number  of 
securities  the  Commission  deems 
eligible  for  trading  under  the  Plan.  The 
PrfPtK  ipants  propose  the  phase-in 
schedule  to  minimize  any  threats  to  the 
SIP's  capacity,  and  as  such,  the  proposal 
provides  that  Nasdaq,  acting  as  the  SIP. 
can  suspend  the  phase-in  schedule  and 
delay  the  expansion  of  the  number  of 
Eligible  Securities  that  may  be  traded 
under  the  Plan  m  the  event  that  system 
capacity  and  operational  concerns  arise. 

Specifically,  the  Committee's  primary 
concern  is  that  members  nf  the  various 
Participant  exchanges  who  partake  in 
the  practice  of  auto-quoting — the 
prartirp  of  tracking  by  automated  means 
the  changes  tcj  the  best  bid  or  best  ask 
quotation  and  responding  by  generating 
another  quote  change  to  keep  that 
Participant  away  from  the  best  bid  or 
ask  quotation,  with  certain 
exceptions  '" — will  create  undue 
(  apacity  strains  upon  Nasdaq,  both  as 
the  SIP  and  as  a  market  Participant. 

The  Committee,  therefore,  proposes  to 
establish  certain  limitations  upon  the 
practice  of  auto-quoting  to  which 
i'.irlK:ipants  must  .vfliere.  In  the  event 
ttidt  ,i  Partic  ipant  should  exceed  the 
auto-quoting  limitations,  the  SIP  shall 
have  the  ability  to  initiate  proceedings. 
before  the  entire  Committee,  which  will 
put  the  Parti'  ipant  on  notice  of  the 
\  loirition  and  afford  ample  time  and 
procedure  tu  rectif\  the  situation.'"* 

FinaJlv.  in  Section  \n.C.2.,  the 
Participants  also  propose  to  include  a 
provision  for  the  termination  of  the 
-luto-quoting  limitations  upon  the 
implementation  of  a  new  Processor  by 
the  Committee,  as  well  as  a  proposed 

grandfather  clause"  exempting  from 
the  auto-quoting  limitations  and  the 


'The  Committee  iiu  luded  this  section  to  the 
Plan  pursuant  to  a  Commission  mandate  set  forth 
in  the  order  appnn  ing  the  proposed  rule  change  by 
the  N.^SD  relating  to  the  eslabiishment  of  the 
Nasdaq  Order  DisplaN  Katiiits  and  Order  Collector 
Fat  llity  and  modifications  of  the  Nasdaq  Trading 
Platform  I'SuperMontage  Order  ").  Ser  Securities 
Exchange  .^ct  Release  No  43B6,3  danuan,'  19.  2001). 
hh  FR  8020  (lanuarv  26.  2001 1  In  the  SuperMontage 
Order,  the  CiimmisMon  required  that  the  Plan 
Participants  negotiate  a  revised  Plan  that  provides 
for  either  ,i  ftillv  \  lable  alternative  exclusive  SIP  for 
all  Nasdaq  sec  unties,  or  a  fully  %'iable  alternative 
non-exciusi\e  SIP 

'"  St^  propoMHi  Se(  iiui.  \|  (^2(a)(v)and  proposinl 
Section  VI  C  21b). 


'"The  limitations  on  the  practice  of  aulo-quotinK 
would  not  apply  to  situations  in  which:  (a)  an 
update  is  in  response  to  an  execution  in  the  security 
bv  that  aulo-<)uoting  Participant:  fb)  an  update 
requires  a  physical  entry;  (c)  an  update  iBflecls  the 
receipt,  execution,  or  cancellation  nf  a  customer 
order,  or  (d)  the  practice  of  automatically  fienerating 
quote  changes  is  at  a  rate  less  than  35%  of  all  price 
changes  to  the  national  best  bid  or  ask  quotation 
See  proposed  Section  V1.C.2  b  (i-iv)  Also,  the 
limitations  would  not  apply  to  any  Participant 
whose  aggregated  quoting  activily  in  Eligible 
Securities  does  not  exceed  1%  of  the  total  quotation 
traffic  across  all  Nasdaq  securities. 

"The  Participants  propose  a  notice  and  cure 
period  in  which  a  Participant  may  rectif\  the 
situation  on  its  own  accord,  as  well  as  providing  for 
formal  proceedings  to  be  held  before  the  Committee 
before  anv  remedial  action  may  be  taken  against  a 
violating  Participant.  See  proposed  Section 
VI.C.2(e). 
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phase-in  schedule  any  Participant  for 
the  number  of  securities  in  which  the 
Participant  posted  quotes  as  of  Mav  1 . 
2001.-" 

10.  Section  VIIl.C.  is  proposed  to  he 
amended  to  reflect  the  inclusion  of  the 
BSE  and  the  Amex  into  the  Plan,  as  well 
as  reflecting  the  official  removal  of  the 
CBOE  from  the  Plan. 

11.  Section  X  Regulator,  Halts  The 
Participants  propose  to  amend  this 
section  to  provide  procedures  that  the 
Processor  must  follow  to  notif\' 
Participants  when  regulator*-  halts 
occur. 

12.  Section  XI.  Hours  of  Operation. 
The  Participants  propose  to  establish 
reporting  procedures  for  Participants 
who  execute  transactions  in  Eligible 
Securities  outside  of  the  normal  trading 
hours  of  9:30  a.m.  EST  to  4:01:30  p.m.  ^ 
EST. 

13.  Section  XIX  Operational  Issues. 
The  Participants  propose  this  new 
section  to  establish  Participant 
responsibilities  in  the  collection. 
validation,  and  transmission  of  data  to 
the  Processor.  In  addition.  Section  XIX 
would  establish  operational  proi:edurfs 
that  the  Processor  must  follow  in  the 
collection  of  data  from  Participants; 
such  as  performing  gross  validation 
processing  for  quotes  and  last  sale 
messages  and  consolidation  and 
dissemination  of  trade  and  qu(jtp 
information  from  each  Participant. 

14.  In  the  12th  Amendment  to  the 
Plan,  the  Participants  also  propose  to 
amend  Exhibit  1  to  the  Plan.  Currently. 
Exhibit  1  contains,  in  part,  the 
provisions  for  distributing  revenue 
generated  by  the  dissemination  of  trade 
data  to  participating  Vendors  The 
Participants  propose  to  amend  Exhibit  1 
to  delete  Sections  B  and  C.  which 
related  to  the  making  of  fixed  payments 
to  the  CHX  (Section  B)  and  the  payment 
to  all  other  Exchange  Participants  of 
operating  income  based  upon  certain 
"minimum-maximum"  payment 
formulae.  The  'minimum-maximum' 
provisions  established  a  means  for 
distributing  revenue,  as  well  as 
reimbursing  the  original  Plan 
Participants  for  start-up  costs  incurred 
in  the  original  formulation  of  the  SIP 
and  the  Plan  (Section  C). 

The  amendments  to  Exhibit  1  include 
new  formulae  for  determining 
Participants'  total  trades,  total  share 
volume,  operating  expenses,  and 
operating  income  for  the  purposes  of 
distribution  of  gross  operating  revenue 
to  the  Participants,  as  well  as  a 
provision  for  reimbursing  the  Processor 
in  the  event  that  operating  expenses 
exceed  operating  revenues. 


In  addition,  the  amendments  to 
Exhibit  1  include  eligibility  criteria  and 
schedules  for  determining  Participant 
eligibility  for  receiving  distributions  of 
gross  operating  revenue.  Finally,  the 
amendments  to  Exhibit  1  establish 
procedures  and  c:ost  allocations  for 
retaining  an  independent  auditor  for  the 
purpose  of  auditing  the  Processor's  costs 
or  other  calculations  used  in  the 
determination  of  operating  expenses, 
operating  revenues,  and  distribution 
shares,  among  other  calculations. 

15.  Within  the  body  of  the  12th 
Amendment,  the  Participants  propose 
numerous  'house-keeping"  corrections. 
such  as  changing  the  term  "NASDAQ" 
to  "Nasdaq"  and  ensuring  that 
references  to  amended  sections  are 
consistent  with  the  amendments 
discussed  above. 

B.  Governing  or  Constituent  Documents 
Not  applicable. 

C.  Implementation  of  Amendment 

The  changes  proposed  in  the 
.\mendment  are  intended  to  be 
implemented  immediately  upon 
approval  by  the  C;ommission.  All 
Participants  have  executed  a  copy  of  the 
12th  Amendment  and  there  are  no 
contingencies  that  shall  delay  the 
effectiveness  of  the  Amendment  other 
than  the  proposed  phase-in  schedule  of 
Eligible  Securities.-' 

D.  Develnpmf'ut  and  Implementation 
Phase 

As  noted  supra.  Section  V1.C.2, 
Eligible  Securities,  would  establish  a 
schedule  in  which  all  Nasdaq  securities 
will  become  eligible  for  trading 
pursuant  to  ITP.  The  proposed  phase- 
in  will  commence  bv  September  30. 
2001.  or  on  such  date  as  determined  by 
the  Commission,  with  the  suggested 
inclusion  of  1.000  Nasdaq  securities,  in 
addition  to  the  securities  currently 
eligible  for  trading  pursuant  to  UTP. 
The  proposal  then  would  permit 
Participants  to  trade  an  additional  500 
securities  at  the  end  of  each  of  the 
following  four  calendar  quarters.  At  the 
end  of  the  fifth  calendar  quarter 
following  September  30.  2001.  all 
remaining  Nasdaq  securities  shall 
become  eligible  for  trading  under  the 
Plan. 

E.  Analysis  of  Impact  on  Competition 

The  signatories  to  the  Plan  believe 
that  the  amendment  will  impose  no 
burden  on  competition  On  the  contrary, 
the  Participants  believe  that  the 
proposed  .Amendment  stems  much  from 


mandates  and  reconunendations  made 
by  the  Commission  and  serves  to  (1) 
Remove  provisions  that  previously 
served  to  differentiate  Participants  from 
each  other:  (2)  provide  for  the  inclusion 
of  all  Nasdaq  securities  in  the  Plan;  (3) 
provide  for  a  unified  system  of  revenue 
sharing  for  all  Participants;  and  (4) 
lessen  the  burden  to  entry  for  new 
Participants  joining  the  Plan. 

The  proposed  Amendment  removes 
all  previous  distinctions  that  the  Plan 
made  between  "Limited  Participants" 
and  "Participants."  -^  Under  the      "~ 
proposed  Amendment,  once  a  party 
becomes  a  Participant,  it  immediately 
shares  all  rights  and  obligations  equally 
with  all  other  Participants,  including 
the  sharing  of  eligible  Plan  revenues. 
The  only  requirement  is  that  the  new 
Participant  contribute  an  equal  share  of 
the  original  development  costs 
previously  paid  by  the  current 
Participants.^' 

The  proposed  Amendment  eliminates 
the  "minimum"  and  "maximum" 
limitations  on  revenue  distributions  to 
the  Participants  and  implements  a 
program  that  the  Participants  believe  is 
consistent  with  the  fair  competition 
requirements  of  Section  11 A  of  the 
Act.^-*  Section  B  to  Exhibit  1  of  the  Plan 
previously  limited  the  amount  of 
eligible  revenue  that  some  Participants 
were  entitled  to  receive,  as  well  as 
established  a  minimum  amount  that 
Participants  would  receive.  Although 
the  "minimum-maximum"  provisions 
were  originally  included  to  provide  a 
mechanism  to  compensate  certain 
original  Plan  Participants  for 
development  costs  incurred  in  the 
implementation  of  the  Plan,  the 
Committee  believes  that  a  more 
equitable  method  than  the  'minimum- 
maximum"  formula  should  be 
employed.  Therefore,  the  Amendment 
now  provides  for  the  distribution  of 
Plan  revenue  pro  rata  to  each 
Participant  based  on  each  Participant's 
respective  contribution  to  total  Plan 
revenues. 

The  proposed  Amendment  also 
extends  the  definition  of  Eligible 
Security  to  include  Nasdaq  SmallCap  ^^ 
securities.  In  the  event  the  Commission 
approves  Nasdaq's  registration  as  a 
national  securities  exchange,  pursuant 
to  the  Act.  all  Nasdaq  SmallCap 


•'"See  proposed  Section  Vl.C.2(f). 


-'■  .See  Section  D  of  this  filing  fur  an  explanation 
of  the  proposed  "phase-in"  schedule 


-^  Limited  Participant  "  referred  to  a  registered 
national  securities  exchangp  whose  participation  in 
the  Plan  was  restricted  to  reporting  to  the  Processor 
(juotation  information  and  transaction  reports  in 
Nasdaq/NM  securities  listed  on  that  exchange  upon 
effectiveness  of  the  Plan  See  Previous  Section  III(E) 
tif  the  Plan. 

- '  See  proposed  Section  XIV. A  of  the  Plan 

-MS  L'.S.C.  78k-l. 

- '  .\s  defined  bv  NASD  Rule  4200. 


securities  will  be  eligible  for  trading 
pursuant  to  UTP.  This  inclusion 
anticipates  compliance  with  the 
securities  laws  and.  concurrently,  gives 
access  to  the  trading  of  Nasdaq 
SmallCap  securities  to  all  Participants 
equally. 

F.  Written  Understandings  or 
Agreements  Relating  to  Interpretation 
of.  or  Participation  in.  the  Plan 

Not  applicable 

G.  Approval  by  Sponsors  in  Accordance 
with  the  Plan 

Under  Section  XV'II.  Modifications  to 
Plan,  any  amendment  to  the  Plan 
requires  the  unanimous  execution  of  the 
Plan  by  each  Plan  Participant.  Each 
Voting  Participant  has  executed  a  copy 
of  this  Amendment  and  copies  of  such 
documents  will  be  maintained  by  the 
Secretary'  of  the  Committee. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 

/.  Terms  and  Conditions  of  Access 

Not  applicable. 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of.  Fees  and 
Charges 

The  proposed  Amendment  does  not 
effect  a  change  to  the  determination, 
imposition,  or  amount  of  fees  and 
charges. 

K.  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 
L  Dispute  Resolution 

Not  applicable. 
rV.  Rule  llAa3-l26 

A.  Nasdaq  Securities  for  Which 
Transactions  Reports  Shall  Be  Required 
by  the  Plan 

The  Plan  will  govern  trading  in  both 
Nasdaq/NM  securities  and.  is  proposed 
to  govern  transaction  reporting  of  all 
Nasdaq  SmallCap  securities. 

B.  Reporting  Requirements  With  Respect 
to  Transactions  in  Nasdaq  Securities  for 
any  Broker  or  Dealer  Subject  to  the  Plan 

Not  applicable. 

C.  Manner  of  Collecting,  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

Not  applicable. 

D.  Manner  of  Consolidation 
Not  applicable. 


E.  Standards  and  Methods  Ensunnf; 
Promptness.  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

F.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable. 

G.  Terms  of  Access  to  Transaction 
Reports 

Not  applicable. 

H.  Identification  of  Marketplace  of 
Execution 

Not  applicable 

V.  Date  of  Effectiveness  of  the  Proposed 
Amendment 

The  Commission  has  determined  that 
the  addition  of  Amex  and  BSE  as  full 
Participants  under  the  Plan  is  technic  al 
in  nature,  and  thus  has  become  pffec1i\  e 
upon  filing  with  the  Commission >'  In 
addition,  the  Commission  has  decided, 
pursuant  to  Rule  1  lAa3-2(cj(4l  under 
the  Act  to  put  Exhibit  1  to  the  12th 
Amendment,  which,  among  other 
things,  governs  the  calculation  and 
distribution  of  revenues  generated 
under  the  Plan,  into  effect  summarih 
upon  publication  of  this  notice  of 
amendment  in  the  Federal  Register  on 
a  temporar\-  basis  not  to  exceed  120 
days.  The  Commission  believes  that  it  is 
appropriate  to  put  Exhibit  1  to  the  12th 
Amendment  into  effect  summarily 
because  it  contains  more  equitable 
formulas  for  the  calculation  and 
allocation  of  revenues  than  are  currenth 
used,  which  the  Commission  believes 
should  remove  impediments  to  and, 
perfect  the  mechanism  of,  a  national 
market  system. 

The  Commission,  as  described  furlhci 
below,  requests  comment  on  the 
remaining  provisions  of  12th 
Amendment. 

VI.  Solicitation  of  Comments 

In  addition  to  general  comments  on 
12th  Amendment,  the  Commission 
specifically  requests  comment  on 
whether  SmallCap  securities  should  be 
considered  Eligible  Securities  under  the 
Plan.  Further,  the  Commission 
continues  to  request  comment  on 
whether  the  Commission  should  expand 
the  number  of  securities  considered 
eligible  under  the  Plan,  pursuant  to 
Section  12  of  the  Act,-"  and  if  so.  by 
how  many.''*  In  addition,  the 
Commission  requests  comment  on 


26  17CFR240  ll.'Ka.Vl 


■!■  17CFR  240.1  l.^a^-ZlclOKiii). 

2"  15  I'  SC   781 

•"•See  Se(  unties  Exthdnge  Act  Release  No.  43545 
(.November  9.  2000).  65  KR  69581  (November  17, 
20001. 


whether  the  phase-in  proposal  is 
appropriate. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act,  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretan.', 
Securities  and  Exchange  Commission. 
4.50  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
person,  othrr  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
he  available  for  inspection  and  copying 
in  the  Commissions  Public  Reference 
Room.  The  12th  Amendment  is  being 
published  as  Exhibit  A  to  this  proposal. 
( kjpies  of  the  amendment  will  also  be 
avajiable  for  inspection  and  copying  at 
the  nffic  ('  I  if  the  Secretary  of  the 
Committee  {  urrently  located  at  theCSE. 
One  FinaiKidl  Flare  440  South  LaSalle 
St  .  Suite  2t>00.  Chicago.  IL  60126.  All 
submissions  should  refer  to  File  No  57- 
24-89  and  he  Miliniitted  by  October  23. 
2001 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^" 

Marsarvt  H   M(  Karland. 

/)( /i!;f\  Secretary. 

Exhibit  A 

.Amendment  No    12    joint  Seit-Rev;uliil()r\ 

Organization  Plan  (lOverninsi  I  he  (  olle(  tmn 

C^onsolidation  and  niss«>minalion  of 

Quotation  and  7  ransat  tion  Intormalinn  lor 

\asdaq-I.isled  Sp<  unties  Traded  on 

Kx(  hanges  on  an  I  nlisled  Trad i or  I'ru  ilege 

Basis 

The  undersigned  registered  national 
securities  association  and  national  securities 
exchanges  (collectively  referred  to  as  the 
"Participants"),  have  jointly  developed  and 
hereby  enter  into  this  Nasdaq  Linlisted 
Trading  Privileges  Plan  ("Nasdaq  UTP  Plan" 
or  "Plan"). 

/.  Participants. 

The  Participants  include  the  following: 
.^.  Participants 

1.  American  Stock  Exchange.  Inc..  86  Trinity 
Place.  New  York.  New  York  10006 

2  Boston  Stock  Exchange.  100  Franklin 
Street.  Boston.  Massachusetts  02110 

3.  Chicago  Stock  Exchange.  440  South 
LaSalle  Street,  Chicago.  Illinois  60605 

4.  Cincinnati  Stock  Exchange.  440  South 
LaSalle  Street.  26th  Floor.  Chicago.  Illinois 
6060"; 


'"  17  CFR  200.30-3(a)(27). 
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5.  National  .Association  of  Securities  Dealers 
Inc..  1735  K  Street.  NVV  .  Washington.  DC: 
20006 

6.  Pacific  Exchange.  Inc  .  ,101  Pine  Street.  San 
Francisco,  C.-\  94104 

7.  Philadelphia  Stock  Exchange.  1900  Market 
Street,  Philadelphia,  Pennsvhama  1910.! 

B  .Additional  Participants 

.Anv  other  national  securities  association  or 
national  securities  exc;hange,  in  whose 
market  Eligible  Securities  become  traded, 
mav  become  a  Participant,  provided  that  said 
organization  executes  a  copy  of  this  Plan  and 
pays  its  share  of  development  costs  as 
spe(,ified  in  Sec.tion  XIW 

//  Purpose  of  Plan  | 

The  purpose  of  this  Plan  is  to  provide  for 

the  rolledion,  consolidation  and 
dissemination  of  Quotation  Information  and 
Transaction  Reports  in  Eligible  Securities 
from  the  Participants  in  a  manner  consistent 
with  the  Exc  hange  .Act, 

It  is  ijxpressK  understood  that  each 
Partic  ipant  shall  be  responsible  for  'he 
collection  of  Quotation  Information  and 
Transaction  Reports  within  its  market  and 
that  nothing  in  this  Plan  shall  be  deemed  to 
govern  or  appiv  to  thf'  manner  in  which  each 
Participant  does  so. 

///.  Definitions 

A   "Current"  means,  with  respect  to 
Tran.sdrtion  Report>  or  Quotation 
Information,  suth  Transaction  Repiorts  or 
Quotation  Information  during  the  fifteen  (15) 
minute  period  immediately  following  the 
initial  transmission  thereof  by  the  Processor. 

B,  "Eligible  Sei  urity"  means  anv  N'asdd(i 
National  Market  or  Nasdaq  SmallCap 
security,  as  defined  in  N.ASD  Rule  4:;00;  (i) 
.As  to  which  unlisted  trading  privileges  have 
been  granted  to  a  national  securities 
exchange  pursuant  to  Set:tion  12(f]  of  the 
Ex(  hange  .Act  or  which  become  eligible  for 
such  trading  pursuant  to  order  of  the 
Se(  urities  and  Ext  hange  Commission:  or  (ii) 
whi(  h  also  !s  lisied  on  a  national  securities 
exchange 

C  "Commission    and    SEC"  shall  mean 
the  L' S  Se<  unties  and  Exchange 
Commission 

D  "Exchange  .\ct"  means  the  Securities 
Exchange  .Act  of  1934. 

E  "Market"  shall  mean  (i)  when  used  with 
respet  t  to  Quotation  Information,  the  NASD 
in  the  case  of  a  Nasdacj  market  maker  or  a 
Nasdaq-registered  eie(  tronn  f:ommunic;ations 
network,  alternative  trading  svstem  (hereafter 
(ollectivelv  referred  to  as  "Nasdaq  market 
participants")  acting  in  such  capacity,  or  the 
PartK  ipant  on  whose  floor  or  through  whose 
facilities  the  quotation  was  disseminated; 
and  (iil  when  used  with  respect  to 
Transaction  Reports,  the  Partu  ipani  through 
whose  facilities  the  transaction  took  place  or 
was  reported,  or  the  Partu. ipant  lo  whose 
facilities  the  order  was  sent  for  execution, 

V  "N.ASD"  means  the  National  Association 
of  Securities  Dealers  ln( 

G  "N.ASD  Transaction  Reporting  System" 
means  the  S\stem  provided  for  In  the 
NASD's  Transa(  tion  Reporting  Plan  filed 
with  and  approved  by  the  Commission 
pursuant  to  SEC  Rulel  l.Aa.3-1.  governing  the 


reporting  of  transactions  in  Nasdaq 
securities. 

H.  "Nasdaq  Level  1  Service"  means  the 
service  that  provides  Subscribers  with  the 
best  bid  and  asked  quotations  and  size  in 
Eligible  Securities  from  all  Participants. 

I,  "Nasdaq  Level  2  Service"  means  the 
Nasdaq  sersice  that  provides  Subscribers 
with  query  capabilitv  with  respec:t  to 
quotations  and  sizes  in  sefurities  intluded  in 
the  Nasdaq  System,  best  bid  and  asked 
quotations,  and  Transaction  Reports, 

J.  "Nasdaq  Level  3  Service"  means  the 
Nasdaq  service  that  provides  Nasdaq  market 
participants  with  input  and  querv  capability 
with  respect  to  quotations  and  sizes  in 
securities  included  in  the  Nasdaq  System. 
best  bid  and  asked  quotations,  and 
Transaction  Reports. 

K.  "Nasdaq  System"  means  the  automated 
quotation  system  operated  by  Nasdaq, 

L.  "Nasdaq  Last  Sale  Information  Service" 
means  the  service  of  Nasdaq  that  provides 
Vendors  and  Subscribers  with  Transaction 
Reports. 

M.  "Nasdaq  Security"  or  "Nasdaq-listed 
Security"  means  any  security  listed  on  the 
Nasdaq  National  Market  or  Nasdaq  SmallCap 
Market. 

N.  "News  Service"  means  a  person  that 
receives  Transaction  Reports  or  Quotation 
Information  provided  by  the  Systems  or 
provided  by  a  Vendor,  on  a  Curtent  basis,  in 
connection  with  such  persons  business  of 
furnishing  such  information  to  newspapers. 
radio  and  television  stations  and  other  news 
media,  for  publication  at  least  fifteen  (15) 
minutes  following  the  time  when  the 
information  first  has  been  published  by  the 
Processor. 

O.  "NQDS"  means  the  Nasdaq  Quotation 
Dissemination  Service,  a  data  stream  of 
information  that  provides  Vendors  and 
.Subscribers  with  quotations  and  sizes  from 
ail  Participants  and  Nasdaq  market 
participants. 

P,  "Participant"  means  a  registered 
national  securities  ex(  hange  or  national 
securities  association  that  is  a  signatory  to 
this  Plan. 

Q.  "Plan"  means  this  Nasdaq  UTP  Plan,  as 
from  time  to  time  amended  according  to  its 
provisions,  governing  the  collection, 
consolidation  and  dissemination  of 
Quotation  Information  and  Transaction 
Reports  in  Eligible  Sei  urities 

R.  "Processor"  means  the  entitv  selected  bv 
the  Participants  to  perform  the  processing 
functions  .set  forth  in  the  Plan 

S.  "Quotation  Information"  means  all  bids, 
offers,  quotation  sizes,  the  Market  and.  in  the 
case  of  Nasdaq,  the  Nasdaq  market 
participant  that  entered  the  quotation, 
withdrawals  and  other  information 
pertaining  to  quotations  in  Eligible  Securities 
required  to  be  collected  and  made  available 
to  the  Processor  pursuant  to  this  Plan. 

T.  "Regulatory  Halt"  means  a  trade 
suspension  or  halt  called  for  the  purpose  of 
dissemination  of  material  news,  as  described 
at  Section  X  hereof. 

LI.  "Subscriber"  means  a  person  that 
receives  Current  Quotation  Information  or 
Transaction  Reports  provided  by  the 
Processor  or  provided  by  a  Vendor,  for  its 
own  use  or  for  distribution  on  a  non-Current 


basis,  other  than  in  connection  with  its 
activities  as  a  Vendor, 

V,  "Transaction  Reports"  means  reports 
required  to  be  collected  and  made  available 
pursuant  to  this  Plan  containing  the  stock 
symbol,  price,  and  size  of  the  transaction 
executed,  the  Market  in  which  the 
transaction  was  executed,  and  related 
information,  including  a  buy/sell/cross 
indicator  and  trade  modifiers,  reflecting 
completed  transactions  in  Eligible  Securities. 

VV.  "Upon  Effectiveness  of  the  Plan"  means 
July  12.  1993,  the  date  on  which  the 
Participants  commenced  publication  of 
Quotation  Information  and  Transaction 
Reports  on  Eligible  Securities  as 
(.ontemplated  by  this  Plan, 

X,  "Vendor"  means  a  person  that  receives 
Current  Quotation  Information  or 
Transaction  Reports  provided  by  the 
Processor  or  provided  by  a  Vendor,  in 
connection  with  such  person's  business  of 
distributing,  publishing,  or  otherwise 
furnishing  such  information  on  a  Current 
basis  to  Subscribers.  News  Services  or  other 
Vendors. 

IV  Administration  of  Plan 

A.  Operating  Committee:  Composition 

The  Plan  shall  be  administered  by  the 
Participants  through  an  operating  committee 
("Operating  Committee'  ),  which  shall  be 
composed  of  one  representative  designated 
by  each  Participant.  Each  Participant  may 
designate  an  alternate  representative  or 
representatives  who  shall  be  authorized  to 
act  on  behalf  of  the  Participant  in  the  absenc:e 
of  the  designated  representative.  Within  the 
areas  of  its  responsibilities  and  authority, 
decisions  made  or  actions  taken  by  the 
Operating  Committee,  directly  or  by  duly 
delegated  individuals,  committees  as  may  be 
established  from  time  to  time,  or  others,  shall 
be  binding  upon  each  Participant,  without 
prejudice  to  the  rights  of  any  Participant  to 
seek  redress  from  the  SEC  pursuant  to  Rule 
llAa3-2  under  the  Exchange  Act  or  in  any 
other  appropriate  forum. 

B  Operating  Committee:  Authority 

The  Operating  Committee  shall  be 
responsible  for: 

1.  Overseeing  the  consolidation  of 
Quotation  Information  and  Transaction 
Reports  in  Eligible  Securities  from  the 
Participants  for  dissemination  to  Vendors, 
Subscribers,  News  Services  and  others  in 
accordance  with  the  provisions  of  the  Plan; 

2.  Periodically  evaluating  the  Processor: 

3.  Setting  the  level  of  fees  to  be  paid  by 
Vendors.  Subscribers,  News  Services  or 
others  for  services  relating  to  Quotation 
Information  or  Transaction  Reports  in 
Eligible  Securities,  and  taking  action  in 
respect  thereto  in  accordance  with  the 
provisions  of  the  Plan; 

4.  Determining  matters  involving  the 
interpretation  of  the  provisions  of  the  Plan: 

5.  Determining  matters  relating  to  the 
Plan's  provisions  for  cost  allocation  and 
revenue-sharing;  and 

6.  Carrying  out  such  other  specific 
responsibilities  as  provided  under  the  Plan. 
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C.  Operating  Committee;  Voting 

Eac:h  Participant  shall  have  one  vote  on  all 
matters  considered  by  the  Operating 
Committee. 

1.  With  respect  to: 

a.  amendments  to  the  Plan; 

b.  amendments  to  contrai  Is  between  the 
Processor  and  Vendors.  Subscribers.  News 
Services  and  others  rec  eiving  Quotation 
Information  and  Transar  tion  Reports  in 
Eligible  Securities; 

( .  replacement  of  the  Pro(  essor.  except  for 
termination  for  cause,  which  shall  be 
governed  by  Section  \'(B)  hereof. 

d.  reductions  in  existing  fees  relating  to 
Quotation  Information  and  Transaction 
Reports  in  Eligible  Securities,  and 

e.  except  as  provided  under  Section 
IV(C)(.3)  hereof,  requests  for  system  changes 
submitted  after  the  expiration  of  12  months 
from  the  beginning  of  the  Plan's  operation; 
and 

f.  all  other  matters  not  specifically 
addressed  by  the  Plan,  the  affirmative  and 
unanimous  vote  of  all  Participants  entitled  to 
vote  shall  be  necessary  to  constitute  the 
action  of  the  Operating  Committee 

2.  With  respect  to  the  establishment  of  new- 
fees  or  increases  in  existing  fees  relating  to 
Quotation  Information  and  Transaction 
Reports  in  Eligible  Securities,  the  affirmative 
vote  of  two-thirds  of  the  Participants  entitled 
to  vote  shall  be  necessary  to  t;onstitute  the 
action  of  the  Operating  Committee 

3  With  respect  to  requests  for  system 
changes  reasonably  related  to  the  function  of 
the  Processor  as  defined  under  the  Plan  and 
submitted  after  the  expiration  of  12  months 
from  the  beginning  of  the  Plans  operation, 
the  affirmative  vote  of  a  majority  of  the 
Participants  entitled  to  vote  shall  be 
necessary  to  constitute  the  action  of  the 
Operating  Committee.  .-Ml  other  requests  for 
system  changes  shall  be  governed  by  Section 
IV(C)(l)(e)  hereof.  It  is  expressly  agreed  and 
understood  that  no  system  changes  shall  be 
made  during  the  first  12  months  after  the 
beginning  of  the  Plan's  operation. 

4  With  respect  to: 

a.  interpretive  matters  and  decisions  of  the 
Operating  Committee  arising  under,  or 
specificallv  required  to  be  taken  by,  the 
provisions  of  the  Plan  as  written; 

b.  interpretive  matters  arising  under 
Exchange  .Act  Rules  llAa3-l  and  n.\c!-l: 
and 

c.  denials  of  access  (other  than  for  breach 
of  (;ontract,  which  shall  be  handled  by  the 
Processor), 

The  affirmative  vote  of  a  majority  of  the 
Participants  entitled  to  vote  shall  be 
ne(;essary  to  constitute  the  at  tion  of  the 
Operating  Comrruttee 

5.  It  is  expressly  agreed  and  understood 
that  the  Operating  Committee  shall  base  no 
authority  in  any  respect  over  the  collection 
and  dissemination  of  quotation  or  transaction 
information  in  Eligible  Securities  frtmi  and  to 
Nasdaq  market  participants  within,  or  to.  the 
Nasdaq  market[)lace,  e.g..  the  fees  to  be 
charged  therefore  or  the  format  in  which 
displays  shall  be  made.  Nor  shall  the 
Operating  Committee  have  any  authority  over 
the  collection  and  dissemination  of  quotation 
or  transaction  information  in  Eligible 
Securities  in  any  other  Participant's 
marketplace. 


D.  Operating  Committee;  Meetings 

Regular  meetings  of  the  Operating 
Committee  may  be  attended  by  each 
Participant's  designated  representative  and/ 
or  its  alternate  representative(s),  and  may  be 
attended  In  one  or  more  other 
representatives  of  the  parties.  Meetings  shall 
be  held  at  such  times  and  locations  as  shall 
from  time  to  time  be  determined  by  the 
Operating  Committee. 

Quorum;  Any  action  requiring  a  vote  only 
can  be  taken  at  a  meeting  in  w  hich  a  quorum 
of  all  Participants  is  present  For  actions 
requiring  a  simple  majorit\  vote  of  all 
Participants,  a  quorum  of  greater  than  50% 
of  all  Parti(  ipants  entitled  to  vote  must  be 
present  at  the  meeting  before  such  a  vote  may 
be  taken.  I-or  actions  requiring  a  2/3rd 
majority  vote  of  all  Parlii  ijiants,  a  quorum  of 
at  least  2/3rd  of  all  Participants  entitled  to 
vote  must  be  present  at  the  meeting  before 
such  a  vole  ma\  be  taken   For  actions 
requiring  a  unanimous  vote  of  all 
Parlir  ipants,  a  quorum  of  all  Participants 
entitled  to  vote  must  be  present  at  the 
meeting  before  such  a  vote  ma>  be  taken, 

A  ParlH  ipant  is  considered  present  at  a 
meeting  only  if  a  Participant's  designated 
representative  or  alternate  representative(s)  is 
either  in  physical  attendance  at  the  meeting 
or  is  partK  ipating  b>  c  ')iiference  telephone, 
or  other  acceptable  elec  tronir  means. 

,'\ny  action  sought  to  be  resoUed  at  a 
meeting  must  be  sent  \o  eat:h  Partic;ipant 
entitled  to  vote  on  such  matter  at  least  one 
week  prior  to  the  meeting  via  electronic  mail. 
regular  U.S.  or  private  mail,  or  facsimile 
transmission 

Any  action  ma\  be  taken  without  a  meeting 
if  a  consent  in  writing,  setting  forth  the 
action  so  taken,  is  sent  to  and  signed  by  all 
Participant  representatives  entitled  to  \nle 
with  respect  to  the  subjec  t  matter  thereof   .\\\ 
the  approvals  evidenc  ing  the  ( onsent  shall  be 
deli\'ered  to  the  Chairman  uf  the  Operating 
Committee  to  be  filed  in  the  Operating 
Committee  records.  The  action  taken  shall  be 
effective  when  the  minimum  number  of 
Participants  entitled  to  vote  ha\  e  approvi'd 
the  action,  unless  the  consent  spec  iliev  n 
different  effec:tive  date 

The  Chairman  of  the  Operating  Committee 
shall  be  elected  annually  bv  and  from  among 
the  Participants  b\  a  majority  vote  of  all 
Participants  entitled  to  vote.  The  Chairman 
shall  designate  a  person  to  act  as  Secretary 
to  record  the  minutes  of  each  meeting.  The 
location  of  meetings  shall  be  rotated  among 
the  loc:alions  of  the  princ  ipal  offices  of  the 
Partit;ipants.  or  sut:h  (.ither  locations  as  may 
from  time  to  time  be  determined  by  the 
Operating  Committee  Meetings  ma\  be  held 
bv  c  onference  telephone  and  at  tion  ma\  be 
taken  without  a  meeting  if  the  representatives 
of  all  Partit  ipants  entitled  to  vote  consent 
thereto  in  writing  or  other  means  the 
Operating  Committee  deems  acceptable. 

V.  Selection  and  Evaluation  of  the  Processor 

A.  GeneralK 

Subjec:t  to  the  provisions  of  paragraph 
(V)(B)  hereof,  Nasdaq  shall  be  the  Prot:essor 
under  the  Plan  and  shall  function  as  sut;h  for 
an  initial  term  of  five  (.S)  vears,  such  term 
Commenting  Upon  the  Effet  tiveness  of  the 
Plan.  'The  Proc  essor  s  performance  of  its 


I II 111  !m  r!^  iiiuier  the  Plan  shall  be  subject  to 
review  b\  the  Operating  Committee  during 
the  fifth  year  of  the  initial  five  (5)  year  term 
and  periodically  (at  least  every  two  years,  or 
from  time  to  lime  upon  the  request  of  any 
two  Participants  but  not  more  frequently  than 
once  each  year)  thereafter.  Based  on  this 
review,  the  Operating  Committee  may  choose 
to  make  a  recommendation  to  the 
Participants  with  respec:t  to  the  continuing 
operation  of  the  Processor.  The  Operating 
Committee  shall  notify  the  SEC  of  any 
recommendations  the  Operating  Committee 
shall  make  pursuant  to  the  Operating 
Committee's  review  of  the  Processor  and 
shall  supply  the  Commission  with  a  copy  of 
any  reports  that  may  be  prepared  in 
connection  therewith. 

B.  Termination  of  the  Pr(K;essor  for  Cause 

If  the  Operating  Committee  determines  thai 
the  Processor  has  failed  to  perform  its 
functions  in  a  reasonably  acceptable  manner 
in  accordance  with  the  provisions  of  the  Plan 
or  that  its  reimbursable  expenses  have 
become  excessive  and  are  not  justified  on  a 
cost  basis,  the  Processor  may  be  terminated 
at  such  time  as  may  be  determined  by  a 
majority  vole  of  the  Operating  Committee. 

C.  Factors  To  Be  Considered  in  Termination 
for  Cause 

Among  the  factors  to  tie  considered  in 
evaluating  whether  the  Processor  has 
performed  its  functions  in  a  reasonably 
acceptable  manner  in  accordance  with  the 
provisions  of  the  Plan  shall  be  the 
reasonableness  of  its  response  to  requests 
from  Participants  for  technological  changes 
or  enhancements  pursuant  to  Section  IV(C)(3) 
hereof  The  reasonableness  of  the  Processor's 
response  to  such  requests  shall  be  evaluated 
by  the  Operating  Committee  in  terms  of  the 
cost  to  the  Processor  of  purchasing  the  same 
service  from  a  third  party  and  integrating 
such  service  into  the  Processor's  existing 
systems  and  operations  as  well  as  the  extent 
to  which  the  requested  change  would 
adversely  impact  the  then  current  technical 
(as  opposed  to  business  or  competitive) 
operations  of  the  Processor. 

D.  Processor's  Right  to  Appeal  Termination 
for  Cause 

The  Processor  shall  have  the  right  to 
appeal  to  the  SEC  a  determination  of  the 
Operating  Committee  terminating  the 
Processor  for  cause  and  no  action  shall 
become  final  until  the  SEC  has  ruled  on  the 
matter  and  all  legal  appeals  of  right  therefrom 
have  been  exhausted. 

E.  Process  for  Selecting  New  Processor 

At  any  time  following  effectiveness  of  the 
Plan,  but  no  later  than  upon  the  termination 
of  the  Processor,  whether  for  cause  pursuant 
to  Section  IV(C)(l)(c)  or  V(B)  of  the  Plan  or 
upon  the  Processor's  resignation,  the 
Operating  Committee  shall  establish 
procedures  for  selecting  a  new  Processor  (the 
"Selection  Proc;edures").  The  Operating 
Committee,  as  part  of  the  proress  of 
establishing  Selection  Procedures,  may 
solicit  and  consider  the  timely  comment  of 
any  entity  affet;ted  by  the  operation  of  this 
Plan.  The  Selection  Proc;edures  shall  be 
established  by  a  two-thirds  majority  vote  of 
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the  Plan  Participants,  and  shall  set  forth,  at 
A  minimum: 

1    The  entity  that  will: 

(a)  Draft  the  Operating  Committee's  request 
for  proposal  fnr  bids  on  a  new  processor: 

(b)  .\ssist  the  Operating  Committee  in 
evaluating  bids  for  the  new  processor;  and 

(c )  Otherwise  provide  assistance  and 
guidance  to  the  Operating  Ciommittee  in  the 
selection  process. 

2.  The  minimum  technical  and  operational 
requirements  to  be  fulfilled  by  the  Processor; 

A  The  criteria  to  be  considered  in  selecting 
>he  Pro<  essor:  and 

4.  The  entities  (other  than  Plan 
Parti(  ipants)  that  are  eligible  to  comment  on 
the  selection  of  the  Processor. 

Nothing  in  this  provision  shall  be 
interpreted  as  limiting  Participants'  rights 
under  Section  IV  or  Section  V  of  the  Plan  or 
other  Commission  order. 

VI.  Functions  of  the  Processor 
.\  C'.enerally 

The  Processor  shall  collect  from  the 

Partii  ipants,  and  consolidate  and 
iiis-,eminate  to  Vendors,  Subscribers  and 
News  Ser\  i-  fs.  Quotation  Information  and 
TransHi  Inn  Reports  in  Eligible  Securities  in 
.1  aianner   Jf'-iJned  to  assure  the  prompt. 
ri((  urate  anil  reliable  collection,  processing 
and  dissemination  of  information  with 
respect  to  ail  Eligible  Securities  in  a  fair  and 
non-discriminatory  manner.  The  Processor 
shall  commence  operations  upon  the 
Pro(  essor  s  notification  to  the  Participants 
that  It  is  r''adv  and  able  to  commence  such 
operations 

B  Collection  and  Consolidation  of 

Information 

The  Proces.sor  shall  be  capable  of  receiving 

Quotation  Information  and  Transaction 
Reports  in  Eligible  Securities  from 
Participants  b\  ( (>rnputer-to-computer 
interface,  and  from  Nasdaq  market 
participants  h\  Nasdaq-approved  devices. 
and  shall  (  onsniidate  and  disseminate  such 
informatinn  to  Vendors.  Subscribers  and 
News  Sen.  ices. 

C.  Dis.semination  of  Information 

The  Processor  shall  disseminate 
consolidated  Quotation  Information  and 
Transaction  Reports  in  Eligible  Securities  to 
authorized  Vendors.  Subscribers  and  News 
Services  in  a  fair  and  non-distriminatory 
manner.  The  Prn(  essor  shall  specifically  be 
permitted  to  enter  into  agreements  with 
\  endors.  Subscribers  and  News  Services  for 
'he  dissemination  of  quotation  or  transaction 
information  on  Eligible  Set:urities  to  foreign 
InonL'.S.)  marketplaces  or  in  foreign 
I  ounlries. 

The  Pro(  essor  shall,  in  such  instance. 
liisseminate  consolidated  quotation  or 
transaction  information  on  Eligible  Securities 
from  all  Participants. 

Nothing  herein  shall  \>e  construed  so  as  to 
prohibit  or  resirif.t  in  any  way  the  right  of 
,inv  Partit  ipant  lo  distribute  quotation. 
Iransai  tion  or  other  information  with  respect 
to  Eligible  ,Se(. unties  quoted  on  or  traded  in 
Its  niarkeiplai  e  to  a  marketplace  outside  the 
I  niied  Staie>  solely  for  the  purpose  of 
supp(jrling  an  mtermarkel  linkage,  or  lo 
distribute  information  within  its  own 


marketplace  concerning  Eligible  Securities  in 
accordance  with  its  own  format.  If  a 
Participant  requests,  the  Processor  shall  make 
information  about  Eligible  Securities  in  the 
Participant's  marketplace  available  lo  a 
foreign  marketplace  on  behalf  of  the 
requesting  Participant,  in  which  event  the 
cost  shall  be  borne  by  that  Participant. 

Nothing  herein  shall  be  construed  to  affect 
in  any  way  the  existing  agreements  between 
the  NASD  and  the  London  Stock  Exchange 
(now  the  International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of  Ireland) 
entered  into  on  April  22.  insfi.  and  between 
the  Singapore  Stock  Exchange  and  the  NASD 
executed  on  June  26,  1987,  or  the  right  to 
amend,  modify,  or  change  these  agreements 
in  such  a  manner  as  is  mutually  agreed  to  by 
them,  or  to  enter  into  other  agreements 
mutually  agreeable  lo  them;  provided  that 
such  agreements  shall  not  permit  the 
International  or  Singapore  Exi  hanges  to  enter 
into  anv  agreement  with  a  Vendor  not 
affiliated  with  any  such  Exchange  to 
redistribute  information  with  respect  to 
Eligible  Securities  to  persons  not  otherwise 
receiving  such  information  pursuant  to  the 
agreement  with  such  Exchange,  except  on 
terms  and  conditions  approved  by  the 
Processor. 

I   Best  Bid  and  Offer 

The  Processor  shall  disseminate  on  Level 
1  a  consolidated  best  bid  and  asked  quotation 
with  size  based  upon  Quotation  Information 
for  Eligible  Securities  received  from 
Participants  and  Nasdaq  market  participants. 
The  Market  responsible  for  ea(  h  side  of  the 
best  bid  and  asked  quotation  making  up  the 
consolidated  quotation  shall  be  identified  bv 
an  appropriate  symbol.  If  the  quotations  of 
more  than  one  Participant  are  the  same,  the 
earliest  measured  by  the  time  reported  shall 
be  deemed  to  be  the  best.  The  consolidated 
size  shall  be  the  size  of  the  Participant  that 
is  at  the  best.  If  a  Nasdaq  market  part  iii  pant 
is  at  the  best,  the  consolidated  size  for  N.^SD 
shall  be  the  largest  size  among  those  Nasdaq 
participants  whose  quotations  are  earlier  in 
lime  than  the  first  Participant  at  that  price 
If  an  Exchange  or  individual  Nasdaq  market 
participant  changes  its  quote  (i.e.  bid  quote 
and/or  ask  quote),  it  will  lose  its  ranking 
within  the  price/time  priority.  A  change  lo 
only  bid  size  and/or  ask  size  will  not  (  hange 
the  time  priority  of  an  Exchange's  or  Nasdaq 
market  participant's  quote.  The  Processor 
will  carry  over  Participant  quotes  from  the 
previous  day  to  alleviate  the  need  for  each 
Participant  to  re-enter  a  quote  when  there  is 
no  change  from  its  previous  day's  quote.  The 
Processor  shall  also  retain  the  quotations  of 
all  Participants  (Exchange  Participants  and 
Nasdaq  market  participants)  from  the 
previous  day.  These  previous  day  quotes 
shall  be  used  in  the  calculation  of  the 
consolidated  best  bid/best  offer  until  an 
updated  quote  is  received  by  the  Processor. 
If  the  best  bid/best  offer  results  in  a  locked 
or  cros.sed  quotation,  the  Processor  shall 
forward  that  locked  or  crossed  quote  on  the 
appropriate  output  lines  (i,e.  a  crossed  quote 
of  bid  12.  ask  11''/h  shall  be  disseminated). 
The  Pro<:essor  shall  normally  cease  the 
calculation  of  the  best  bid/best  offer  after 
6;30  p.m..  Eastern  Time. 

2.  Eligible  Securities 


a.  Number  of  Eligible  Securities — if  the 
Commission  by  order  expands  the  number  ol 
Eligible  Securities  beyond  1.000.  the  number 
of  Eligible  Sec:urities  that  Participants  may 
trade  shall  be  phased  in  (added)  according  to 
the  schedule  set  out  below: 

(i)  at  the  end  of  the  first  calendar  quarter 
following  the  Commission's  order  expanding 
the  number  of  Eligible  Securities  bevond 
1 .000  but  in  no  case  before  September  M). 
2001.  Parti(  ipants  may  commence  trading 
500  additional  securities; 

(ii)  at  the  end  of  each  of  the  four  calendar 
cjuarters  following  the  dale  established  under 
provision  Vl,C(2)(a)(i)  of  the  Plan. 
Partit:ipants  may  commence  trading  an 
additional  500  securities,  and  at  the  end  of 
the  fifth  calendar  quarter  following  the  date 
established  under  provision  VI,C(2)(a)(i)  of 
the  Plan.  Participants  shall  be  permitted  to 
trade  all  Eligible  Securities. 

(iii)  in  no  (  ase  shall  the  number  of  Eligible 
Securities  exceed  the  number  of  sec  urities 
that  the  Commission  deems  are  eligible  for 
trading  pursuant  to  this  Plan. 

(iv)  after  each  of  the  aforementioned  phase 
in  periods  (i.e.,  calendar  quarters),  the 
Processor  shall  evaluate  its  performance  lo 
determine  whether  it  is  prucient.  in  light  of 
system  capacity  and  any  other  operational 
factors,  to  continue  to  add  additional 
securities  pursuant  to  the  phase  in  schcilule. 
If  the  Processor  determines,  in  light  of  system 
capacity  and  any  other  operational  factors, 
that  it  is  not  prudent  to  continue  to  expand 
the  number  of  Eligible  Securities,  the 
Processor  upon  notice  to  the  Participants 
immediately  may  suspend  the  phase-in 
s(  hedule  and  delay  the  expansion  of  the 
number  of  Eligible  Sec:urities  that  may  be 
traded  under  the  Plan.  The  Processor  shall 
(  ommence  adding  securities  pursuant  lo  a 
revised  phase-in  st:hedule.  when  the 
Processor  determines  it  is  prudent  to  do  so, 
in  light  of  system  capat  it\  and  any  other 
operational  factors. 

(vl  This  provision  shall  not  apply  to  The 
Nasdaq  Stoc:k  Market.  Inc..  or  Nasdaq  market 
partic;ipants  acting  in  such  capai  itv.  nor  shall 
it  apply  to  any  Participant  that  does  not 
engage  in  auto-quoting,  as  describf'd  in 
paragraph  Vl,(;.(2)(b)  below 

b.  Limitation  on  .-Xuto-Quoting — Except  as 
provided  in  sub-paragraph  VI.C(2)(c  )  of  this 
I'lan.  Partic:ipants  shall  be  prohibited  from 
the  prac  tic  e  of  "auto-cjuoting.  "   '.^iito- 
quoting"  means  the  practice  of  tracking,  bv 
automated  means,  the  changes  to  the  best  bid 
or  best  ask  quotation  and  responding  bv 
generating  another  quote  (  hange  to  keep  that 
Participant  away  from  the  best  bid  cjr  ask 
quotation,  but  for  purposes  of  this  Plan,  shall 
not  inc:lude- 

(i)  An  update  that  is  in  response  to  an 
execution  in  tht^  sec  urity  by  that  Participant; 

(ii)  .^n  update  that  requires  a  [ibysical 
entry; 

(iii)  An  update  that  is  lo  reflect  the  rec:eipt. 
execution,  or  cancellation  of  a  customer  limit 
order;  or 

(iv)  The  prac:tic:e  of  automatically 
generating  quote  c  hanges  at  a  rale  of  less  than 
;i5%  of  all  price  changes  to  the  national  best 
bid  or  ask  quotation.  The  Prc)c;essor  shall 
calculate  this  rate  using  quoting  ac:tiyity 
during  the  preceding  calendar  month. 
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c.  Applicability  of  Auto-Quoting 
Limitation — The  Limitation  on  .^uto-Quotmg 
contained  in  subparagraph  \'LCJ(2)(b)  of  this 
Plan  shall  onh  apply  i(  the  Processor  deems 
it  net:essary  to  maintain  adequate  capacit\  for 
the  normal  and  efficient  operation  of  the 
Processor  and  the  Processor  provides  at  least 
30  calendar  days  notice  to  the  Participants 
and  the  basis  thereof  of  such  determination 
The  Processor  shall  lift  the  limitation  on 
auto-quoting  when  the  Processor  det(>rmines 
it  is  prudent  to  do  so,  in  light  of  system 
capacity  and  any  other  operational  factors. 
Additionally,  the  Limitation  on  .Auto- 
Quoting  set  forth  in  subparagraph  VLC(21(b) 
of  this  Plan  will  not  apply  to  a  Participant 
whose  aggregated  quoting  activity  in  eligible 
Nasdaq  sec  urities  does  not  exceed  1%  of  the 
total  (juotation  traffic  across  all  Nasdaq 
securities  by  all  Nasdaq  market  partic  ipants 
and  Exchange  Partici|)ants,  The  Proi  essor 
shall  c  alculate  this  rate  using  quoting  activ  it\ 
during  the  prec  eding  (alendar  month. 

d.  Obligations  of  Participants  Regarding 
Capacity — Each  Participant  shall  even  ise 
due  diligence  to  promote  quotation 
generation  practices  that  mitigate  quotatmn 
traffic  so  as  to  ensure  prudential  e\(  ess 
capacity  within  the  Processor.  The  Operating 
C^ommittee  shall  periodically  review  the 
performance  ot  PartitJpants  and  take  siii  h 
action  as  nei  essar\  to  maintain  prudential 
excess  capacity. 

e.  Procedures  lor  Ensuring  .Acceptable 
Quote  Cieneration  Practices — The  following 
procedures  shall  apply  if.  in  accordance  with 
Section  \'I.C.2(c)  of  the  Plan,  the  Processor 
determines  that  a  capacity  conc:ern  exists 

(il  On  a  monthly  basis.  ea(  h  Participant 
shall  pro\  ide  the  Pro(  essor  with  a  good  faith 
estimate  ot  the  Partic  ipants  previous 
months  (iailv  average  number  of  quote 
updates  to  permit  the  Processor  to  determine 
( itmpliance  with  the  auto-quoting  limitation 
referenced  in  Se<:tion  VLC.2.(b)  of  the  Plan. 

(ii)  It  the  Processor  determines,  from  the 
Participant's  data  or  otherwise,  that  tin- 
Partii  ipant  has  not  i  omplied  with  the 
limitations  of  .Sec  turn  \'L('.2  (l)|.  the 
Proc  essor  shall  give  the  Partic  ipant  vsritten 
notii  I'  of  Mich  (  ondition.  The  Partii  ip.iiil 
shall  have  M)  ( alendar  days  after  receipt  ol 
the  written  notice  to  remijdy  the  condition. 

(iii)  If.  after  the  aforem.entioned  ;tO-day 
period  has  expired,  the  condition  has  not 
been  remedied  to  the  reasonable  satisfac  tioii 
of  the  Proc  essor,  then  the  Ptoi  essor  shall 
submit  to  the  Operating  Committee  a  written 
re-iiuest  for  relief  tognther  with  supporting 
documtmtation  exidencing  the  alleged 
c:ondilion  [i.e..  failure  to  comply  with  the 
limitations  of  Seclion  V'I.C.2  (b))  and 
cjuantifving  the  irnpac  t  of  the  violation  on 
overall  c:apac  ity  of  the  Processor  The 
Processor's  request  for  relief  shall  be  limited 
lo  sue  h  remedial  action  (inc  luding  but  not 
limited  to  the  termination  of  ser\  ic  e  to  the 
subject  Participant)  as  is  necessary  to  modify 
the  subject  Participant's  quote  generation 
practices  on  a  prospective  basis,  for  sue  li 
period  as  is  necessary  to  resolve  the 
c  ondition  that  gave  rise  to  the  Proc  essor's 
request  for  relief.  The  Participant  shall  have 
15  calendar  days  to  respond  in  writing  to  the 
Processor's  request  for  relief. 

(iv)  The  Operating  Committee,  following 
written  notice  to  the  Partic  ipant  and  the 


Processor,  shall  c  cmduf:t  a  hearing  within  five 
(.t)  business  da\s  after  expiration  of  the  15- 
day  response  period  to  determine  whether  to 
grant  or  deny  the  Proc  essor's  cdaim  for 
remedial  ac:tion.  At  the  hearing,  the 
Operating  C!ommittee  may  consider,  among 
other  information,  the  request  of  the 
Processor,  the  res()onse  (if  any)  of  the 
Partic  ipant  and  an\  other  evidence  (written 
or  oral)  that  is  presented  at  the  hearing.  At 
the  cone  lusion  of  th*-  hearing,  the  Operating 
C^ommitlee  shall  grant  or  deny  the  Pr(x:essor's 
request.  An  affirmative  vote  of  two-thirds  of 
the  Operating  Committee  members  entitled  to 
vote  (exc  luding  the  subject  Participant)  shall 
be  required  for  any  decision  of  the  Operating 
Committee  The  dec  ision  of  the  Operating 
Committee  shall  be  final  and  therefore 
reviewable  bv  the  Commission;  pro\ided, 
howi'ver.  that  any  decision  of  the  Operating 
(.ommittee  shaU  not  become  effective  until 
five  business  days  after  the  date  of  the 
decision. 

f.  Limitation  on  Applicability  of  Rule — The 
fihase-in  schedule  c  ontained  in  of  VLC(2)(a) 
and  the  Limitation  on  ,'\uto-Quoting 

I  ontained  in  \'l.C(2)(c )  shall  not  apply  : 

(i)  to  any  Partic  ipant  upon  the  designation 
and  the  operation  of  a  new  Processor;  and 

(ii)  to  a  Partic  ipant  for  the  number  of 
sec:urities  that  the  Participant  quoted  as  of 
May  1,  2001    prfviHed,  however  the 
exemption  ( (intameti  herein  shall  expire  a 
vt^ar  from  the  end-date  of  the  phase-in 
schedule  c  ontained  in  \'I,C(2)(a) 

,J  Full  Quotation  Data  Stream 

The  Proc  essor  shall  disseminate  on  NQDS 
H  data  stream  of  all  Quotation  Information 
regarding  Eligible  Securities  received  from 
Participants  Eac  h  c^untation  shall  be 
designated  with  ,i  svinliol  identifying  the 
Partic  i()ant  or  N,!-.!!,!!;  :i;drket  participant 
from  whic  h  thi'  (;.;   t,)';  -ii  emanates, 

4    Trnnsiu  tion  Hipoils 

The  Proc  essor  shall  disseminate  on  the 
Nasdaq  Last  Sale  Information  Service  a  data 
stream  of  all  Tran.saction  Reports  in  Eligible 
Sec  urities  received  from  Participants.  Each 
transaction  report  shall  be  designated  with  a 
symbol  identifying  the  Participant  in  whose 
Market  the  transaction  took  place, 

II  Immediate  Hard-Copy  Confirmations 

.\\  the  expense  of  any  requesting 
Partii  ipant(sj,  the  Processor  will  provide 
Partic  Ipants  with  the  ability  lo  obtain 
immediate  hard-copv  confirmations  of 
transai  lions  in  Eligible  Securities. 

E  Closing  Reports 

.•\t  the  c  onclusion  of  each  trading  day.  the 
Proc  essor  shall  disseminate  a  "closing  price" 
for  eac  h  Eligible  Security.  Such  "closing 
pric  e  "  shall  be  the  price  of  the  last 
Tran.sac  tion  Report  in  such  security  received 
[irior  to  dissemination.  The  Processor  shall 
also  tabulate  and  disseminate  at  the 
c  one  lusion  of  i^ac  h  trading  day  the  aggregate 
volume  reflec  ted  bv  all  Transaction  Reports 
in  Eligible  Sec  uriiies  reported  by  the 
Partic  ipants. 

F.  Statistic:s 

7  he  Pro<:essor  shall  maintain  quarterly. 
semi-annual  and  annual  transaction  and 
volume  statistic:al  counts.  The  Processor 
shall,  at  (  ost  to  the  user  Participant(s).  make 


such  statistics  available  in  a  form  agreed 
upon  by  the  Operating  Committee,  such  as  a 
secure  website. 

VII.  Administrative  Functions  of  the 
Processor 

Subject  to  the  general  direction  of  the 
Operating  Committee,  the  Processor  shall  be 
responsible  for  carrying  out  all 
administrative  functions  necessary  to  the 
operation  and  maintenance  of  the 
consolidated  information  collection  and 
dissemination  system  provided  for  in  this 
Plan,  including,  but  not  limited  to,  record 
keeping,  billing,  contract  administration,  and 
the  preparation  of  financial  reports, 

VllI  Transmission  of  Information  to 
Processor  by  Participants 

A.  Quotation  Information 

Each  Participant  shall,  during  the  time  it  is 
open  for  trading  be  responsible  promptly  to 
collect  and  transmit  to  the  Processor  accurate 
Quotation  information  in  Eligible  Securities 
through  any  means  prescribed  herein. 

Quotation  Information  shall  include; 

1.  Identification  of  the  Eligible  Security, 
using  the  Nasdaq  Symbol; 

2.  The  price  bid  and  offered,  together  with 
size: 

3.  The  Nasdaq  market  participant  or 
Participant  from  which  the  quotation 
emanates; 

4.  Identification  of  quotations  that  are  not 
firm:  and 

5.  Through  appropriate  codes  and 
messages,  withdrawals  and  similar  matters. 

B.  Transaction  Reports 

Each  Participant  shall,  during  the  time  it  is 
open  for  trading,  be  responsible  promptly  to 
collect  and  transmit  to  the  Processor 
Transaction  Reports  in  Eligible  Securities 
executed  in  its  Market  by  means  prescribed 
herein.  With  respect  to  orders  sent  by  a 
Participant  Market  to  another  Participant 
Market  for  execution,  each  Participant  shall 
adopt  procedures  governing  the  reporting  of 
transactions  in  Eligible  Securities  specifying 
that  the  transaction  will  be  reported  by  the 
Participant  whose  member  sold  the  security. 

Transaction  Reports  shall  include: 

1.  Identification  of  the  Eligible  Securit>'. 
using  the  Nasdaq  Symbol; 

2.  The  number  of  shares  in  the  transaction: 

3.  The  price  at  which  the  shares  were 
purchased  or  sold; 

4.  The  buy/sell /cross  indicator: 

5.  The  Market  of  execution:  and. 

6.  Through  appropriate  codes  and 
messages,  late  or  out-of-sequence  trades, 
corrections  and  similar  matters. 

All  such  Transaction  Reports  shall  be 
transmitted  to  the  Processor  within  90 
seconds  after  the  time  of  execution  of  the 
transaction.  Transaction  Reports  transmitted 
beyond  the  90-sef;ond  period  shall  be 
designated  as  "late"  by  the  appropriate  code 
or  message.  If  a  shared  c.ompuler-to-compuler 
interface  line  is  u.sed.  each  transaction  report 
shall  include  an  appropriate  exchange 
Identifier  that  is  acceptable  for  processing  by 
the  Processor. 

The  following  types  of  transactions  are  not 
required  to  be  reported  lo  the  Processor 
pursuant  lo  the  Plan: 
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1.  Transartions  that  are  part  of  a  primary 
distribution  by  an  issuer  or  of  a  registered 
secondary  distribution  or  of  an  unregistered 
secondar\  distribution; 

2.  Transactions  made  in  reliance  on 
Section  4(2)  nf  thf  Securities  .^ct  of  1933: 

3.  Transactions  in  which  the  buyer  and  the 
seller  have  agreed  to  trade  at  a  price 
unrelated  io  the  Current  Market  for  the 
security,  e.g..  to  enable  the  seller  to  make  a 
gift; 

4  Odd-lot  transactions; 

5  The  acquisition  of  securities  by  a  broker- 
dealer  as  principal  m  anticipation  of  making 
an  immediate  ext:hange  distribution  or 
exchange  offering  on  an  exchange; 

6.  Purchases  of  securities  pursuant  to  a 
tender  offer;  and 

7.  Purchases  or  sales  of  securities  effected 
upon  the  exercise  of  an  option  pursuant  to 
the  terms  thereof  or  the  exercise  of  any  other 
right  to  a(  quire  securities  at  a  pre-established 
(  onsideration  unrelated  to  the  Current 
Market, 

C.  Symbols  for  Market  Identification  for 

Quotation  Information  and  Transaction 
Reports 

The  following  symbols  shall  be  used  to 
denote  the  Participant  marketplaces; 
Code  and  Participant 

A.     .American  Stock  Exchange 

B      Boston  Stock  Exchange 

C     (Cincinnati  Stoc:k  Exchange 

.M      Chicago  Stock  Exchange 

Q      \.-\SD 

P:     Pacific  Exchange 

X;     Philadelphia  Stock  Exchange 

D.  Whenever  a  Participant  determines  that 
a  level  of  trading  activity  or  other  unusual 
market  conditions  prevent  It  from  collecting 
and  transmitting  Quotation  Information  or 
Transaction  Reports  to  the  Processor,  or 
where  a  trading  halt  or  suspension  in  an 
Eligible  Security  is  in  effect  in  its  Market,  the 
Participant  shall  promptly  notify  the 
Processor  ot  such  condition  or  event  and 
shall  resume  f  ollec:'ing  and  transmitting 
Quotation  Information  and  Transaction 
Reports  to  it  as  soon  as  the  condition  or  event 
IS  terminated.  In  the  event  of  a  system 
malfunction  resulting  in  the  inability  of  a 
Participant  or  its  members  to  transmit 
Quotation  Information  or  Transaction 
Reports  to  the;  Processor,  the  Partic:ipant  shall 
promptly  notify  the  Processor  of  such  event 
or  c:onditinn    I'pon  rec  eiving  such 
notification,  'he  Processor  shall  take 
appropriate  ac;tion,  including  either  closing 
the  quotation  or  purging  the  system  of  the 
affec:ted  quotations, 

l.\  Market  Access 

.\.  Each  Panic  ipant  shall  permit  each 
Nasdaq  market  partic;ipanl.  acting  in  its 
1  apacitv  as  such,  direct  telephone  ac;cess  to 
the  spec:ialist,  trading  post,  and  supervisory 
center  in  each  Eligible  Security  in  which 
suc;h  Nasdaq  market  participant  is  registered 
as  a  market  maker  or  electronic 
c;ommunic  ations  network,  alternative  trading 
system  with  Nasdaq,  Sue  h  access  shall 
include  appropriate  procedures  or 
requirements  bv  each  Partic  ipant  or 
employee  to  assure  the  timely  response  to 
communications  received  through  telephonic 


access.  No  Participant  shall  permit  the 
imposition  of  any  access  or  execution  fee,  or 
any  other  fee  or  charge,  with  resper:t  to 
transactions  in  Eligible  Securities  effected 
with  Nasdaq  market  participants  which  are 
communicated  to  the  floor  bv  telephone 
pursuant  to  the  provisions  of  this  Plan.  A 
Participant  shall  be  free  to  charge  for  other 
types  of  access  to  its  floor  or  facilities. 
B.  The  NASD  shall  assure  that  each 
Participant,  and  its  members  shall  have 
direct  telephone  access  to  the  trading  desk  of 
each  Nasdaq  market  participant  in  each 
Eligible  Security  in  whit  h  the  Participant 
displays  quotations,  and  to  the  Nasdaq 
Supervisory  Center,  Such  access  shall 
include  appropriate  procedures  or 
requirements  to  assure  the  timely  response  of 
each  Nasdaq  market  participant  to 
communications  received  through  telephone 
access.  Neither  the  NASD  nor  any  Nasciaq 
market  participant  shall  impose  any  access  or 
execution  fee,  or  any  other  fee  or  charge,  with 
respect  to  transactions  in  Eligible  Securities 
effected  with  a  member  of  a  Participant 
which  are  communicated  by  telephone 
pursuant  to  the  provisions  of  this  Plan, 

X.  Regulatory  Halts 

A.  Whenever,  in  the  exercise  of  its 
regulatory  functions,  the  Primary  Market  for 
an  Eligible  Security  determines  that  a 
Regulatory  Halt  is  appropriate,  all  other 
Participants  shall  also  halt  or  suspend 
trading  in  that  security  until  notification  that 
the  halt  or  suspension  is  no  longer  in  effect. 
The  Primary  Market  shall  immediately  notify 
the  Processor  of  such  Regulatory  Halt  as  well 
as  notice  of  the  lifting  of  a  Regulatory  Halt 
The  Processor,  in  turn,  shall  disseminate  to 
Participants  notice  of  the  Regulatory  Halt  [as 
w^U  as  notice  of  the  lifting  of  a  regulatory 
halt)  through  the  Level  1  data  vendor  feed. 
This  notice  shall  serve  as  official  notice  of  a 
regulatory  halt  for  purposes  of  the  Plan  only, 
and  shall  not  substitute  or  otherwise 
supplant  notice  that  a  Participant  may 
recognize  or  require  under  its  own  rules. 
Nothing  in  this  provision  shall  be  read  so  as 
to  supplant  or  be  inconsistent  with  a 
Participant's  own  rules  on  trade  halts,  which 
rules  apply  to  the  Participant's  own 
members.  The  Processor  will  reject  any 
quotation  information  or  transaction  reports 
received  from  any  Participant  on  an  Eligible 
Security  that  has  a  Regulatory  Halt  in  effect. 

B.  Whenever  the  Primary  Market 
determines  that  an  adequate  publication  or 
dissemination  of  information  has  occurred  so 
as  to  permit  the  termination  of  the  Regulatory 
Halt  then  in  effect,  the  Primary  Market  shall 
promptly  notify  the  Processor  and  each  of  the 
other  Participants  that  c:onduc:ts  trading  in 
such  security.  Except  in  extraordinary 
circumstances,  adequate  publication  or 
dissemination  shall  be  presumed  by  the 
Primary  Market  to  have  occurred  upon  the 
expiration  of  one  hour  after  initial 
publication  in  a  national  news  dissemination 
service  of  the  information  that  gave  rise  to 
the  Regulatory  Halt, 

C.  Except  in  the  case  of  a  Regulatory  Halt, 
the  Processor  shall  not  cease  the 
dissemination  of  quotation  or  transaction 
information  regarding  any  Eligible  Security 
In  particular,  it  shall  not  cease  dissemination 


of  such  information  because  of  a  delayed 
opening,  imbalanc:e  of  orders  or  other  market- 
related  problems  involving  such  security. 

D.  For  purposes  of  this  Section  X.  "Primary 
Market"  for  an  Eligible  Security  means 
Nasdaq;  provided,  however,  that  if  for  any 
12-month  period  the  number  of  reported 
transactions  and  the  reported  share  volume 
in  an  Eligible  Security  in  any  other 
Participant's  Market  exceeds  .50%  of  tht! 
aggregate  reported  transactions  and  reported 
share  volume  of  all  Participants  in  such 
sei  urity.  then  that  Partic:ipant's  Market  shall 
be  the  Primary  Market  for  suc;h  Eligible 
Security. 

XI.  Hours  of  Operation 

A.  Quotation  Information  may  be  entered 
by  Participants  as  to  all  Eligible  Securities  in 
which  they  make  a  market  between  9:30  am, 
and  4:00  p,m.  Eastern  Time  ("ET")  on  all 
days  the  Processor  is  in  operation. 
Transaction  Reports  shall  be  entered  between 
9  30  a,m,  and  4:01:30  p.m.  ET  by  Partic:ipants 
as  to  all  Eligible  Securities  in  whic:h  they 
execute  transactions  between  9:30  am,  and  4 
p.m.  ET  on  all  days  the  Processor  is  in 
operation. 

B.  Participants  that  execute  transactions  in 
Eligible  Securities  outside  the  hours  of  9:30 
a.m.  ET  and  4:00  p.m..  ET.  shall  be  reported 
as  follows: 

(i)  transactions  in  Eligible  Securities 
(executed  between  8  a.m.  and  9:29:59  a.m.  ET 
and  between  4:01:30  and  6:30  p.m.  ET.  shall 
be  designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours; 

(ii)  transactions  in  Eligible  Securities 
executed  after  6:30  p,m,  and  before  12  am. 
(midnight)  shall  be  reported  to  the  Processor 
as    ,T  "  trades  between  the  hours  of  8  a.m. 
and  6:30  p.m.  ET  on  the  next  business  day 
on  an  "as/of  basis; 

(iii)  transac:tions  in  Eligible  Securities 
executed  between  12:00  a.m.  (midnight)  and 
8  a.m.  ET  shall  be  transmitted  to  the 
Processor  between  8  am.  and  9:30  a.m,  ET. 
on  trade  date,  shall  be  designated  as  ",T" 
trades  to  denote  their  execution  outside 
normal  market  hours,  and  shall  be 
accompanied  by  the  time  of  exec;ution; 

(iv)  transactions  reported  pursuant  to  this 
provision  of  the  Plan  shall  be  included  in  the 
calculation  of  total  trade  volume  for  purposes 
of  determining  net  distributable  operating 
revenue,  but  shall  not  be  included  in  the 
calculation  of  the  daily  high,  low,  or  last  sale, 

C.  Late  trades  shall  be  reported  in 
accordance  with  the  rules  of  the  Participant 
in  whose  Market  the  trensaction  occurred, 

D.  The  Processor  shall  collect,  process  and 
disseminate  Quotation  Information  in 
Eligible  Securities  at  other  times  between  8 
am,  and  9:30  a.m.  ET.  and  after  4  p.m.  ET, 
when  any  Participant  or  Nasdaq  market 
participant  is  open  for  trading,  until  6:30 
p,m.  ET  (the  "Additional  Period");  provided, 
however,  that  the  best  bid  and  offer  quotation 
will  not  be  disseminated  before  9:30  a.m.  or 
after  6:30  p.m.  ET,  Participants  that  enter 
Quotation  Information  or  Transaction 
Reports  to  the  Processor  during  the 
.Additional  Period  shall  do  so  for  all  Eligible 
Securities  in  which  they  enter  quotations, 

E.  The  NASD  shall  have  the  right  to  modify 
its  hours  of  operation  upon  notification  to 
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other  Participants  and  approval  by  the  SEC. 
in  which  event  the  hours  of  operation  of  the 
Processor  shall  be  changed  to  conform  to  the 
hours  of  operation  of  the  NASD 

XII.  Undertaking  by  All  Participants 

The  filing  with  and  approval  by  the 
Commission  of  this  Plan  shall  obligate  each 
Participant  to  enforce  compliance  by  its 
members  with  the  provisions  thereof  In  all 
other  respects  not  inconsistent  herewith,  the 
rules  of  each  Participant  shall  applv  to  the 
actions  of  its  members  in  effecting,  reporting, 
honoring  and  settling  transactions  executed 
through  its  facilities,  and  the  entry, 
maintenance  and  firmness  of  quotations  to 
ensure  that  such  occurs  in  a  manner 
consistent  with  just  and  equitable  prin(  iples 
of  trade. 

A7//.  Undertaking  by  SASD 

The  NASD  shall  maintain  a  database  of 
consolidated  quotation,  last  sale  and  clearing 
data  in  Eligible  Securities  as  part  of  its 
normal  surveillance  function  with  respect  to 
the  Nasdaq  Market.  Such  information  as  is 
maintained  and  appropriate  for  the  foregoing 
purposes  will  be  made  available  to 
Participants  upon  request  for  investigatory 
and  surveillance  purposes.  It  is  antit:ipate(l 
that  a  formalized  procedure  will  be 
developed  for  the  monitoring  ot  information 
and  sharing  of  surveillance  mformation 
analogous  to  those  procedures  applii  able  to 
the  Intermarket  Surveillance  Group  for  listed 
securities.  Pending  such  agreement,  the 
Participants  shall  cooperate  to  the  fullest 
extent  possible  to  facilitate  joint  utilization  of 
available  information  for  market  surveillance 
and  regulatory  purposes. 

The  NASD  shall  also  make  available  to  the 
Participants,  upon  request,  nonproprietar\' 
information  pertaining  to  Eligible  Sec  urities 
on  a  cost  basis. 

.VA'.  Financial  Matters 

A,  Development  Costs 

Anv  Participant  becoming  a  signatory  to 
this  Plan  after  lune  26,  1990.  shall,  as  a 
condition  to  becoming  a  Participant,  (lay  to 
the  other  Plan  Participants  a  proportionate 
share  of  tfie  aggregate  development  costs 
previouslv  paid  by  Plan  Participants  to  the 
Processor,  which  aggregate  development 
costs  totaled  $439,530,  with  the  result  that 
each  Participant's  share  of  all  development 
costs  is  the  same. 

Each  Participant  shall  bear  the  cost  of 
implementation  of  any  technical 
enhancements  to  the  Nasdaq  system  made  at 
its  request  and  solely  for  its  use.  subject  to 
reapportionment  should  any  other 
Participant  subsequently  make  use  of  the 
enhancement,  or  the  development  thereof 

B,  Cost  Allocation  and  Revenue  Sharing 

The  provisions  governing  cost  allocation 
and  revenue  sharing  among  the  Participants 
are  set  forth  in  Exhibit  1  to  the  Plan. 

C,  Maintenance  of  Financial  Records 

The  Processor  shall  maintain  records  of 
revenues  generated  and  development  and 
operating  expenditures  incurred  in 
connection  with  the  Plan.  In  addition,  the 
Processor  shall  provide  the  Participants  with: 
(a)  A  statement  of  financial  and  operational 


condition  on  a  quarterlv  basis;  and  (b)  an 
audited  statement  of  firian(  ial  and 
operational  condition  on  an  annual  basis. 

W  Indemnification 

Each  Participant  agrees,  scneralh  and  not 
K'lntly.  to  indemnify  and  hold  harmless  each 
other  Participant.  Nasdaq,  and  each  of  its 
directors,  officers,  employees  and  agents 
(inc  hiding  the  Operating  C.ommittee  and  its 
emplovees  and  agents)  from  and  against  any 
and  all  loss,  liabilits ,  claim,  damage  and 
expense  whatsoever  incurred  or  threatened 
against  such  persons  as  a  result  of  any 
Transac:tion  Reports.  Quotation  Information 
or  other  information  reported  to  the 
Processor  bv  such  Participant  and 
disseminated  bv  the  Processor  to  Vendors. 
This  indemnitv  agreement  shall  be  in 
addition  to  anv  liability  that  the 
indemnif\ing  Participant  may  otherwise 
have. 

Promptlv  after  receipt  by  an  indemnified 
Participant  of  notice  of  the  commencement  of 
anv  action,  such  indemnified  Participant 
will,  if  a  claim  in  respect  thereof  is  to  be 
made  against  an  indemnifying  Participant, 
notify  the  indemnifying  Participant  in 
writing  of  the  commencement  thereof;  but 
the  omission  to  so  notify  the  indemnifying 
Participant  will  not  relieve  the  indemnifying 
Participant  from  any  liability  which  it  may 
have  to  anv  indemnified  Participant.  In  case 
anv  such  action  is  brought  against  any 
inciemnified  Participant  and  it  promptly 
notifies  an  indemnif\ing  Participant  of  the 
commencement  thereof,  the  indemnifying 
Participant  will  be  entitled  to  participate  in. 
and,  to  the  extent  that  it  may  wish,  jointly 
with  any  other  indemnify  ing  Participant 
similarly  notified,  to  assume  and  control  the 
defense  thereof  with  counsel  chosen  by  it. 
After  notice  from  the  indemnifying 
Participant  of  its  election  to  assume  the 
defense  thereof,  the  indemnifying  Participant 
will  not  be  liable  to  such  indemnified 
Participant  for  any  legal  or  other  expenses 
subsequently  incurred  by  such  indemnified 
Participant  in  connection  with  the  defense 
thereof  but  the  indemnified  Participant  may, 
at  its  own  expense,  participate  in  such 
defense  bv  counsel  c  hosen  bv  it  without, 
however,  impairing  the  indemnifying 
Participant's  control  of  the  defense.  The 
indemnifying  Partic  ipanl  mav  negotiate  a 
compromise  or  settlement  of  any  such  action, 
provided  that  such  compromise  or  settlement 
does  not  require  a  contribution  by  the 
indemnifieci  Participant 

.VIV,  Withdrawal 

.■\nv  Participant  mav  withdraw  from  the 
Plan  at  an\  lime  on  not  less  than  30  days 
prior  written  notic  e  to  each  oi  the  other 
Participants,  .-Xny  Partic  ipant  withdrawing 
from  the  Plan  shall  remain  liable  for,  and 
shall  pav  upon  demand,  any  fees  for 
equipment  or  services  being  provided  to  such 
Participant  pursuant  to  the  c  ontrac  t  executed 
b\  it  or  an  agreement  or  schedule  of  fees 
covering  sue  h  then  in  effec:t. 

A  withdrawing  Participant  shall  also 
remain  liable  for  its  proportionate  share, 
without  an\  right  of  recovery,  of 
administrative  and  operating  expenses, 
including  start-up  costs  and  other  sums  for 


which  It  may  be  responsible  pursuant  to 
Section  XIV  hereof.  Except  as  aforesaid,  a 
withdrawing  Participant  shall  have  no 
further  obligation  under  the  Plan  or  lo  any  of 
the  other  Participants  with  respect  to  the 
period  following  the  effectiveness  of  its 
withdrawal. 

XML  Modifications  to  Plan 

The  Plan  may  be  modified  from  time  to 
time  when  authorized  by  the  agreement  of  all 
of  the  Participants,  subject  to  the  approval  of 
the  SEC. 

X\in.  Applicability  of  Securities  Exchange 
Act  of  J  934 

The  rights  and  obligations  of  the 
Participants  and  of  Vendors,  News  Services. 
Subscribers  and  other  persons  contracting 
with  the  NASD  or  its  subsidiaries  (including 
Nasdaq)  in  respect  of  the  matters  covered  by 
the  Plan  shall  at  all  times  be  subject  to  any 
applicable  provisions  of  the  Act,  as  amended, 
and  any  rules  and  regulations  promulgated 
thereunder. 

XIX.  Operational  Issues 

A.  Each  Exchange  Participant  shall  be 
responsible  for  collecting  and  validating 
quotes  and  last  sale  reports  within  their  own 
system  prior  to  transmitting  this  data  to  the 
Processor. 

B.  Each  Exchange  Participant  may  utilize  a 
dedicated  Participant  line  into  the  Processor 
to  transmit  trade  and  quote  information  in 
Eligible  Securities  to  the  Processor.  The 
Processor  shall  accept  from  Exchange 
Participants  input  for  only  those  issues  that 
are  deemed  Eligible  Securities. 

C.  The  Processor  shall  consolidate  trade 
and  quote  information  from  each  Participant 
and  disseminate  this  information  on  the 
Nasdaq  existing  vendor  lines. 

D.  The  Processor  shall  perform  gross 
validation  processing  for  quotes  and  last  sale 
messages  in  addition  to  the  collection  and 
dissemination  functions,  as  follows: 

1.  Basic  Message  Validation 

(a)  The  Processor  may  validate  format  for 
each  type  of  message,  and  reject  non- 
conforming messages. 

(b)  Input  must  be  for  an  Eligible  Security. 

2.  Logging  Function — The  Processor  shall 
return  all  Participant  input  messages  that  do 
not  pass  the  validation  checks  (described 
above)  to  the  inputting  Participant,  on  the 
entering  Participant  line,  with  an  appropriate 
reject  notation.  For  all  accepted  Participant 
input  messages  [i.e.,  those  that  pass  the 
validation  check),  the  information  shall  be 
retained  in  the  Processor  system. 

3.  Price  Checks — Once  the  quotes  and 
trades  are  accepted  and  disseminated  by  the 
Processor,  the  Processor  shall  perform  gross 
price  checks  to  ensure  that: 

(a)  Participant  quotes  are  within  the 
established  range  of  the  current  market;  and 

(b)  Participant  last  sale  reports  are  within 
the  established  range  of  the  current  market. 

XX.  Headings 

The  section  and  other  headings  contained 
in  this  Plan  are  for  reference  purposes  only 
and  shall  not  be  deemed  to  be  a  part  of  this 
Plan  or  to  affect  the  meaning  or  interpretation 
of  any  provisions  of  this  Plan. 
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\.\I  Counterparts 

This  Plan  may  be  executed  by  the 
Fartu  i[)Hnts  in  any  number  of  counterparts. 
no  onf  of  which  need  contain  the  signature 
of  all  Participants  As  many  such 
countprparts  as  shall  together  contain  all 
such  signatures  shall  constitute  one  and  the 
same  instrument. 

In  Witness  Whereof,  this  Plan  has  been 
executed  as  of  the      day  of     ,  200  _,  by 
each  of  the  Signatories  hereto. 
.^NIERICA.N  STOCK  EXCHANGE.  INC. 
BY 


BOSTON  STOCK  EXCHANGE.  INC. 

BY 


CINCINNATI  STOCK  EXCHANGE.  INC 

BY 

PACIFIC  EXCHANGE.  INC. 

BY      _ 

CHICAGO  STOCK  EXCHANGE.  INC. 

BY: 


NATIONAL  ASSOCIATION  OF  SECHRmES 

DH.M.LK.s.  INC. 

BY 


PHILADELPHIA  STOCK  EXCHANGE,  INC. 


Exhibit  1 

1.  Each  Participant  eligible  to  receive 
revenue  under  the  Plan  will  receive  an 
annual  payment  for  each  calendar  year  to  be 
determined  by  multiplying  (i)  that 
Participant's  percentage  of  total  volume  in 
Nasdaq  securities  reported  to  the  Processor 
and  disseminated  to  Vendors  for  that 
calendar  year  by  (ii)  the  total  distributable 
net  operating  income  (as  defined  below)  for 
that  calendar  year  provided,  however,  that 
for  the  implementation  year  (as  defined  in 
Paragraph  4  below),  a  Participant's  payment 
shall  be  multiplied  by  the  number  of  months 
during  the  implementation  year  the  interface 
was  in  operation  divided  by  twelve.  In  the 
event  that  total  distributable  net  operating 
income  is  negative,  each  Par1if:ipant  eligible 
to  receive  revenue  under  the  Plan  will 
receive  an  annual  bill  for  each  calendar  vear 
to  be  determined  according  to  the  same 
formula  (described  in  this  paragraph)  for 
determining  annual  payments  to  eligible 
Participants. 

2.  A  Participant's  percentage  of  total 
volume  in  Nasdaq  securities  will  be 
calculated  by  taking  the  average  of  (i)  the 
Participant's  percentage  of  total  trades  in 
Nasdaq  securities  reported  to  the  Processor 
and  di.sseminated  to  Vendors  for  the  year  and 
(ii)  the  Participant's  percentage  of  total  share 
volume  in  Nasdaq  securities  repwrted  to  the 
Processor  and  disseminated  to  Vendors  for 
the  year  (trade/volume  average).  For  anv 
given  year,  a  Participant's  percentage  of  total 
trades  shall  be  calculated  by  dividing  the 
total  number  of  trades  that  that  Participant 
reports  to  the  Processor  as  the  selling  party 
for  that  year  by  the  total  number  of  trades  in 
Nasdaq  securities  reported  to  the  Processor 
and  disseminated  to  Vendors  for  the  vear.  A 
Participant's  total  share  volume  shall  be 
calculated  by  multiplying  the  total  number  of 
trades  in  Nasdaq  securities  in  that  year  that 
that  Participant  reports  to  the  Processor  as 
the  selling  party  multiplied  by  the  number  of 
shares  for  each  such  trade.  Unless  otherwise 
stated  in  this  agreement,  a  year  shall  run 
from  January  1  to  December  31. 


3.  For  purposes  of  this  Exhibit  1 .  net 
distributable  operating  income  for  anv 
particular  calendar  year  shall  be  calculated 
by  adding  all  revenues  from  Level  1,  Level 
2  (non-market  maker  revenues  only),  Nasda(| 
Last  Sale  Information  Service,  and  NQDS. 
including  revenues  from  the  dissemination  of 
information  among  Eligible  Securities  to 
foreign  marketplaces  (collectively,  "the  Data 
Feeds"),  and  subtracting  from  such  revenues 
the  costs  incurred  by  the  Processor,  set  forth 
below,  in  collecting,  consolidating, 
validating,  and  disseminating  the  Data  Feeds. 
These  costs  include,  but  are  not  limited  to, 
the  following: 

a.  The  Processor  costs  directly  attributable 
to  creating  NQDS,  including: 

1.  proportional  cost  of  collecting 
Participant  quotes  into  the  Processor's  quote 
engine; 

2.  cost  of  processing  quotes  and  creating 
NQDS  messages  within  the  Processor's  quote 
engine; 

3.  cost  of  the  Processor's  communication 
management  subsystem  that  distributes 
NQDS  to  the  market  data  vendor  network  for 
further  distribution. 

b.  The  costs  directly  attributable  to  creatinf^ 
the  Level  1  Data  Feed,  including: 

1.  cost  of  calculating  the  national  best  bid 
and  offer  price  within  the  Processor's  quote 
engine; 

2.  cost  of  creating  the  Level  1  Data  Feed 
message  within  the  Processor's  quote  engine; 

3.  cost  of  the  Processor's  communication 
management  subsystem  that  distributes  the 
Level  1  Data  Feed  to  the  market  data  vendors' 
networks  for  further  distribution. 

c.  The  costs  directly  attributable  to  creating 
the  Nasdaq  Last  Sale  Information  Service 
Data  Feed,  including: 

1.  cost  of  determining  the  appropriate  last 
sale  price  and  volume  amount  within  the 
Processor's  trade  engine; 

2.  cost  of  utilizing  the  Processor's  trade 
engine  to  distribute  the  Nasdaq  Last  Sale 
Information  Service  for  distribution  to  the 
market  data  vendors. 

d.  The  additional  costs  that  are  shared 
across  all  Data  Feeds,  including: 

1.  Telecommunication  Operations  co^ts  of 
supporting  the  Participant  lines  into  the 
Processor's  facilities; 

2.  Telecommunications  Operations  costs  of 
supporting  the  external  market  data  vendor 
network; 

3.  Data  Products  account  management  anii 
auditing  function  with  the  market  data 
vendors; 

4.  .Market  Operations  costs  to  support 
symbol  maintenance,  and  other  data  integnt\ 
issues; 

5.  costs  associated  with  surveillance 
activities  to  validate  data  on  a  real-time  basis 
and  to  ensure  a  high  level  of  integrity  of  Data 
Feeds,  provided  however  that  costs 
associated  with  monitoring  for  trade  halts  la 
Eligible  Securities  shall  not  be  inc  luded 
herein; 

6.  overhead  costs,  including  management 
support  of  the  Processor.  Human  Resources, 
Finance.  Legal,  and  Administrative  Ser\  ices. 

e.  Processor  costs  excluded  from  the 
calculation  of  net  distributable  operating 
income  include  trade  execution  costs  for 
transactions  executed  using  a  Nasdaq  service 


and  trade  report  collef:tion  costs  reported 
through  a  Nasdaq  service,  as  such  services 
are  market  functions  for  which  Participants 
electing  to  use  such  setvit  es  pay  market  rate. 

f.  For  the  purposes  of  this  pro\ision.  the 
following  definitions  shall  apply: 

1.  "quote  engine"  shall  mean  the  Nasdaq's 
UNISYS  system  that  is  operated  bv  Nasdaq 
to  collect  quotation  information  for  Eligible 
Securities; 

2.  "trade  engine  '  shall  mean  tlie  .Nasdaq 
Tandem  system  that  is  operated  by  Nasdaq 
tor  the  purpose  of  collecting  last  sale 
information  in  Eligible  Securities. 

4.  ,At  the  time  a  Parti(.ipant  implements  a 
computer-to-computer-interface  or  other 
Processor-approved  ele(  tronit  interface  with 
the  Processor,  the  Partir  ipaiit  will  become 
eligible  to  receive  revenui'  for  the  vear  in 
wnich  the  interfaf;e  is  implemented 
(implementation  year). 

5.  From  the  date  a  Partic  ipani  is  eligible  to 
receive  revenue  (implementation  date)  until 
December  31  of  the  implementation  vear, 
Nasdaq  shall  pay  the  Participant  a  pro  rata 
amount  of  its  payment  or  bill  the  Participant 
for  a  pro  rata  amount  of  its  losses  for  the 
iniiilemenlation  vear  (as  calculated  in 
Paragraph  1  above).  This  calculation  and 
resultant  payment  (or  bill)  will  be  made  (or 
due)  within  ninety  (90)  davs  after  the  twelhh 
month  following  the  implementation  date. 

For  the  calendar  vear  subsequent  to  the 
implementation  year,  and  continuing 
thereafter,  the  calculation  of  the  Partic  i[)ant's 
annual  payment  or  loss  will  be  performed 
and  the  payment  made  or  bill  delivered  bv 
.March  31  of  the  following  year.  Estimated 
quarterly  payments  or  billings  shall  be  made 
to  each  eligible  Participant  within  45  davs 
following  the  end  of  each  (  alendar  quarter  in 
whii  h  the  Partic, ipant  is  eligible  to  receive 
revenue,  provided  that  the  tcjtal  of  suc:h 
estimated  payments  or  billings  shall  be 
reconciled  at  the  end  of  each  calendar  year 
and.  if  necessary,  adjusted  bv  March  3ist  of 
the  following  vear.  Interest  shall  be  inc  luded 
in  quarterly  payments  and  in  adjusted 
payments  made  on  Marc:h  31st  of  the 
following  year.  Sue  h  interest  shall  accrue 
monthly  during  the  period  in  which  revenue 
was  earned  and  ncjt  \et  paid  and  will  be 
based  on  the  90-ciav  Treasury  bill  rate  in 
effect  at  the  end  of  the  quarter  in  which  the 
payment  is  made.  Interest  shall  not  accrue 
during  the  period  of  up  to  4.5  days  between 
the  end  of  each  calendar  quarter  and  the  date 
on  which  an  estimated  r]uarteriv  pa\ment  or 
billing  is  made. 

In  conjunction  with  (  ali.iilatmg  estimated 
(juarterh  and  reconc  iled  annual  pasments 
under  this  Exhibit  1 .  the  Processor  shall 
submit  to  the  Participants  an  itemized 
statement  setting  forth  the  basis  upon  whit  h 
net  operating  in(  ome  was  c:alc  ulated. 
including  an  itemized  statement  of  the 
Processor  costs  set  forth  in  Paragraph  3  nf 
this  Exhibit.  Such  Processor  (  osts  shall  be 
reconciled  annualK  based  soleh  on  the 
Processor's  audited  annual  financial 
information.  B\  majority  vote  of  the 
Operating  Committee,  the  Processor  shall 
engage  an  independent  auditor  to  audit  the 
Processor's  costs  or  other  c:alc  ulation(s).  the 
cost  of  which  audit  shall  be  shared  equalK 
bv  all  Participants.  The  Processor  agrees  to 
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cnopfiratc  fully  in  providing  th«  information 
ne(:pssar\  lo  i  omplete  such  audit. 

[FR  Uo(    ()l-24.=;76  Filed  10-1-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44843;  File  No.  SR-DTC- 
2001-06] 

Self-Regulatory  Organizations:  The 
Depository  Trust  Company:  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Revising  the 
Fee  Schedule  for  Services  of  The 
Depository  Trust  Company 

September  25,  2001. 

Pursuant  to  Section  19(b](l )  of  tlie 
Securities  H.xchange  Act  of  19,34 
("Act"),'  notice  is  hereby  given  tfi.it  on 
April  25.  2001.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Ser:urities  and  Exchange  C'.omniissiori 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  11,  and 
III  below,  which  items  have  been 
prepared  primarih  by  DTC.  The 
Commission  is  publishing  this  notif:e  to 
solicit  comments  on  the  proposed  ruh; 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  a  revised  fee  schedule 
for  DTC  services  associated  with  the 
processing  of  registered  securities, 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  w  ith  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below,  DTC  has  prepared 
summ.aries  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

lAI  Self-Rpgulaton,-  Organization  s 
Statpment  nf  the  Purpose  nf.  and 
Statuton'  Basts  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  adjust  the  fees  DTC  charges 
for  various  services  and  to  initiate 
several  new  fees  for  existing  ser\ices  so 
that  DTCs  fees  may  be  aligned  with  the 


respective  estimated  service  costs  for 
2001,  The  revised  fees  and  new  fees  will 
be  effective  with  respect  to  services 
provided  on  and  after  May  1,  2001. 

The  revised  2001  fee  schedule 
includes  five  new  fees  for  existing 
services,  which  are  being  employed  to 
recover  processing  costs  with  regard  to 
reorganizations  and  undervvritings.  The 
re\  jsed  and  new  fees  are  set  forth  in 
Exhibit  1  to  the  proposed  rule  change. 

DTC  !)elieves  that  the  proposed  rule 
r  hange  i>  <  unsistont  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  because  fees  will  be  allocated  more 
equitablv  among  DTC  participants  based 
on  respecti\  e  estimated  2001  unit 
senice  costs. 

iBl  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appro[)riate  in  furtherance 

of  the  purposes  I  if  the  Act. 

(Ci  Selt-Bei^ulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  from 
participants  or  others  have  been 
solk;ited  or  received  in  respect  of  this 

proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

DTC  has  designated  the  [jrnposeii  rule 
change  as  a  fee  change  in  accordance 
with  Section  19(b)(3){A)(ii)  of  the  Act  ' 
and  Rule  19b-4(n(2)-^  thereunder. 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  sixty  davs  of  the 
filing  of  the  proposed  rule  change  the 
("ommission  nia\'  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  su(  h  action  is 
necessarv  or  appropriate  in  the  public 
interest,  for  the  prote;  ti^it,  '  i  investors. 
or  otherwise  in  furthtT.inc  t.  ul  the 
purposes  of  the  .\i\ 

IV.  Solicitation  of  Comments 

Interested  persons  art'  in\  ited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  witli  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV, 


Washington.  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2001-06 
and  should  be  submitted  by  October  23. 
2001. 

Kor  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhoritv 

Margaret  il    ^t<  I  arland, 
Deputy  Secretary. 

IFRn  4S78  Filed  10-1-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44847   File  No   SR   PCX- 
2001-05] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendments  No  1 
and  No.  2  Thereto  by  the  Pacific 
Exchange.  Inc  Relating  to  Its  Auto-Ex 
Incentive  Program  for  Market  Makers 

September  25,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder.- 
notice  is  hereby  given  that  on  January 
11,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  March 
20.  2001 .  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  *  On  May  17,  2001,  the  PCX 
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f.  I    SC   78s(b)(3)(A)(ii). 
17(  (  K  -'-in  iql>-4(0(2). 


M7CFK200,3O-3(a)(12), 
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'  See  letter  from  Cindy  Sink.  Senior  Attorney. 
Kegulatory  Policy.  IX'.X.  lo  Nancy  Sanow.  AssLstant 
Director.  Division  of  Market  Regulation. 
Commission,  dated  March  19.  2001,  In  .\mendmBnt 
No,  1.  the  W".X  deleted  from  its  propostni  rule  text 
the  provision  permitting  guaranteed  participation 
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submitted  Amendment  \'n  2  to  the 
proposed  rule  change/*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposed  to  provide 
assignment  of  Auto-Ex  orders  to  logged- 
on  Market  .Makers  according  to  the 
percentage  of  their  in-person  agency 
contracts  by  adopting  a  new  Auto-E\ 
Incentive  Program.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

«  •  t  «       .  * 

Rule  6,87(aHj) — No  change 
6  87(k)  Allocation  of  Auto-E.x  Tr.uies 
to  Individual  Market  Makers.  The  OFTC' 
will  determine  the  manner  in  whic  h 
orders  entered  through  the  Auto-Ex 
system  will  be  assigned  to  individual 
Market  Makers  for  execution,  on  an 
issue-by-issue  basis,  [subject  to  the 
following  restrictions:]  as  follows: 

1(1)  Each  Market  Maker  who  is 
participating  on  the  Auto-Ex  system  will 
be  to  execute  a  maximum  of  ten  option 
contracts  per  Auto-Ex  trade,  except  that 

(A)  The  OFTC  may  permit  individual 
Market  Makers  and  Lead  Market  Makers 
("LMMs")  to  be  allocated  a  number  of 
contracts  greater  then  ten  and  no  more 
than  fifty,  but  may  do  so  onlv  upon  the 
request  of  the  individual  Market  Maker 
or  LMM. 

(B)  In  accordance  with  the  provision 
on  LMMs'  guaranteed  participation  in 
Rule  6.82(d)(2).  the  LMM  in  an  issue 
will  be  required  either  (i)  to  participate 
in  every  other  trade  executed  on  Auto- 
Ex  in  that  issue  or  (ii)  to  participate  in 
a  percentage  of  even.'  trade  consistent 
with  the  amount  of  the  LMM's  amount 
of  guaranteed  participation 

(C)  The  OFTC  may  require  Market 
Makers  or  an  LMM  who  is  participating 
on  Auto-Ex  in  a  particular  option  issue 
to  execute  a  number  of  contracts  greater 
than  ten.  but  before  doing  so,  the  DFTC 
must  take  into  account  whether  doing  so 
would  place  a  Market  Maker  at  undue 
risk  based  on  that  Market  Maker's 
capitalization 


!n  Lead  Markcl  M.ikiTs  (   I..S1M>   |.  In  addition,  in 
.Amendnipnl  No.  1.  Pt^X  renumbered  certain 
sHttKins  nf  Its  prDposiHJ  nili!  tt'xl   Finally.  PCX 
ti'iTtH  led  ( ('rl<iin  typoRraphitial  errors  contained  in 
its  origindl  HIinK. 

*  Sf-f  If  Iter  from  (iindy  .Sink.  Senior  Attorney. 
RpKiilalory  Policy.  niX.  to  Nancy  Sanow.  Assistant 
Dirmtor.  Division  of  Market  Kexulation. 
( jimmission.  dated  Mav  Ifi.  2001   In  Amendment 
No  2.  the  K;X  made  a  technical  change  to  its  niing. 
Specifically,  the  PCX  redesignated  paragraph  |1)  of 
Rule  6.87.  as  set  forth  in  .Amendment  No.  1.  as 
p.iragraph  (k). 


(2)  The  OFTC  will  ordinarily  seek  to 
assure  that  each  Market  Maker 
participating  on  Auto-Ex  in  a  particular 
option  issue  will  be  assigned  up  to  the 
same  maximum  number  of  option 
contracts  per  Auto-Ex  trade.  The  OFTC 
may  permit  exceptions  to  this  procedure 
only  in  unusual  situations  where  the 
OFTC  finds  good  cause  for  permitting 
differences  in  the  maximum  number  of 
contracts  executed  by  individual  Market 
Makers.) 

Auto-Ex  Incentive  Program 

HI  Auto-Ex  orders  are  assigned  to 
Market  Makers  who  are  logged-on  Auto- 
Ex  according  to  the  percentage  of  their 
in-person  agencv  contracts  traded  in 
that  issue  (excluding  Auto-Ex  contracts 
traded)  compared  to  all  of  the  Market 
Maker  in-person  agency  contracts 
traded  fexcludmg  Autn-Ex  contracts! 
during  the  review  period  The  review 
period  will  be  determined  by  the 
Options  Floor  Trading  Committee 
I'OFTC"]  and  mav  be  for  any  period  of 
time  not  m  excess  nf  two  weeks.  The 
percentage  distribution  determined  for  a 
review  period  will  be  effective  for  the 
•<u(  reeding  review  period 

lAl  Participation  Percentage 
Calculation.  Each  Auto-Ex  order  in  an 
issue  will  be  allocated  to  Market  Makers 
on  Auto-Ex  on  a  rotating  t)asis  On  each 
rotation  (subject  to  the  exceptions 
described  belowl  each  participating 
Market  Maker  logged  onto  Auto-Ex  will 
be  assigned  the  number  of  Auto-Ex 
contracts  that  reflects  the  percentage  of 
agency  contracts  that  the  Market  Maker 
traded  in-person  in  that  issue  during  the 
review  period   A  participation 
percentage  will  be  calculated  for  each 
Market  Maker  for  each  issue  that  the 
Market  Maker  trades  For  this  purpose. 
all  transartions  on  behalf  of  the  same 
LMM  will  be  aggregated  into  a  single 
percentage  for  the  LMM. 

IB!  Assignment  nf  Contracts   Once  a 
Market  Maker  has  logged  onto  Auto-Ex, 
the  Market  Maker  ivill  be  assigned 
contracts  during  the  Auto-Ex  rotation 
until  that  Market  Maker's  participation 
percentage  has  t)een  met   This  mav 
mean  that  multiple  orders  lor  an  order 
and  a  part  of  the  succeeding  order)  will 
be  assigned  to  the  same  Market  Maker 
during  the  rotation. 

ICI  [oint  Accounts.  A  joint  account 
participant  may  substitute  on  the  Auto- 
Ex  wheel  for  another  participant  who  is 
registered  to  trade  the  same  joint 
account  and  may  receive  the  same 
participation  percentage  that  has  been 
established  for  the  participant  for  which 
the  rep}a<  ement  is  substituting, 
provided  that  the  following  conditions 
are  met. 


(i)  The  substitute  must  notify  the  OBO 
of  the  substitution: 

(ii)  The  substitute  must  log  on  to  the 
same  option  issues  that  the  original 
trader  was  logged-on  to:  and 

(iii)  The  agency  trades  of  the 
substitute  will  count  toward  the 
calculation  of  the  participation 
percentage  of  the  original  participant  for 
the  subsequent  review  period. 

IDj  Minimum  Participation.  The 
Exchange  will  determine  the  number  of 
contracts  that  make  up  one  percent  of 
the  rotation.  Market  Makers  logged  onto 
Auto-Ex  in  an  issue,  regardless  of  their 
participation  percentage,  will  be  entitled 
to  at  least  one  percentage  of  the  rotation 
on  every  rotation. 

IE)  Rotation.  Generally,  one  rotation 
consists  of  the  number  of  contracts 
replicating  the  cumulative  percentage  of 
all  Market  Makers  logged  onto  Auto-Ex 
who  have  a  participation  percentage 
plus  one  percentage  for  each  Market 
Maker  that  does  not  have  a  specific 
participation  percentage. 

(F)  Maximum  assignment.  The 
maximum  number  of  contracts  that  a 
Market  Maker  may  be  consecutively 
assigned  at  any  one  time  during  a 
rotation  will  be  variable  and  may  be 
different  for  different  issues  or  the  same 
for  all  issues.  Because  the  maximum 
number  of  contracts  permitted  mav  be 
smaller  than  the  number  of  contracts  to 
which  a  particular  Market  Maker  is 
entitled  during  one  rotation,  that  Market 
Maker  will  receive  more  than  one  turn 
during  one  rotation. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  proposes  a  rule  change 
that  will  allow  the  Exchange  to  assign 
Auto-Ex  orders  to  Market  Makers 
logged-on  to  Auto-Ex  according  to  their 
percentage  of  in-person  agency 
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contracts  "^  traded  in  an  issue  during  the 
review  period.''  The  Exchange  proposes 
to  delete  the  current  method  of 
assigning  Auto-Ex  contracts,  which 
consists  of  assigning  a  minimum  of  ten 
contracts  and  a  maximum  of  one 
hundred  "  contracts  to  each 
participating  Market  Maker  per  Auto-Ex 
trade,  and  adopt  a  new  Auto-Ex 
Incentive  Program.  Currently  the  LMM 
receives  its  guaranteed  participation 
percentage  under  Rule  6.82(d)(2)  and 
the  remaining  contracts  are  allocated 
according  to  a  rotation  system  to  the 
remaining  Market  Makers  in  the  crowd. 
The  proposed  Auto-Ex  Incentive 
Program  will  replace  the  current  system 
of  Auto-Ex  contract  assignment  in  its 
entirety  and  will  be  implemented  on  a 
floor-wide  basis." 

The  proposed  rule  provides  for  Auto- 
Ex  orders  to  be  assigned  to  Market 
Makers  who  are  logged-on  to  Auto-Ex 
according  to  the  percentage  of  their  in- 
person  agency  contracts  traded  in  that 
issue  (excluding  Auto-Ex  contracts 
traded)  compared  to  all  of  the  Market 
Maker  in-person  agency  contracts  traded 
(excluding  Auto-Ex  contracts)  during 
the  review  period.  The  review  period 
will  be  determined  by  the  Options  Floor 
Trading  Committee  ("OFTC")  and  may 
be  for  any  period  of  time  not  in  excess 


''  .^gentv  conlrat  ts  arn  itiLoe  i  untrH<  t^  that  .iff 
represented  b\  an  agent  and  di.'  nnt  iiu  liidi' 
contracts  traded  Ix-tweiT.  market  makers  in-per>iiii 
in  the  tradniR  Lrnwd 

""The  proposed  rule  (  haiiijes  were  based  in  part 
on  Chicago  Board  Options  K\c  hango.  hic    I'dBCOf  I 
Rule  h.H  Intrrprrlalinn^  unii  Poiu  Wf.  Ob((  )     ino 
.Spoke  RAI-S  Wheel      In  .iddiiion.  the  Exchange 
nnl.'v  that  the  ConiiniKMon  has  directed  that  the 
options  markets  adopt  new.  or  antend  existing. 
rules  (  onierning  its  automated  quotation  and 
exec  ution  svstems  whkh  substantiallv  enhanii 
incentives  to  quote  c  ompetiliveU  and  redm  e 
disincentives  for  market  parlu.ipants  for  market 
participants  to  a(  I  (  ompetitively   .See  .Sec  tion 
IV.B.h.(i|.  (kcitr  Instituting  Puhln  Aciministmtni- 
Pmcpfdms^  Pursuant  to  Si'ctior.  191  h!l  1 1  nl  thf 
Sfi  untifs  E\c  hiiniie  Art  ni  19:H.  Mat.in^  Fwdniiis 
unci  Imposing  Hpmfdial  Stimtmns.  .Sei  unties 
Kxchange  .-Vet  Relea.se  No   4.12bH  |Septeml)»'r  1 1, 
20001  and  .^dministratne  Proceeding  File  :t-l(l28J 
(the  Order").  Telephone  (oinersation  iM'tween 
('.md\  .Sink  Senior  .Mtnrnev,  Kegiilalorv  I'olii  \ 
PCX  and  (iordon  Fuller,  Cjumsel  to  the  .^ssist.mt 
Director,  Division  of  Market  Regulation, 
(iommission  (.September  2-i.  JOOll 

'The  maximum  order  size  lot  exec  ulion  through 
.•\ulo-Fx  is  ncns  one  hundred  i  ontracts  pursuant  to 
Rule  fi,87lb)(l|   See  Sc>curities  Fxi  hange  .Xi  I 
Release  No,  4JH87  (lanuarv  25,  2001).  bb  FR  HH.11 
(Febniarv  2.  2001 )  The  PCX  has  confirmed  that 
some  of  the  options  traded  on  its  floor  c  urrenlU  are 
subitHt  to  the  one  hundred  contract  maximum  order 
size  Telephone  conversation  between  Cmd\  Sink, 
Senior  .Mtornev,  Regulatorv  Holicv ,  KIX  and 
(leoffrey  Pembie.  .Mtornev,  Division  of  Market 
Regulation,  l^mimission  (Seplemljer  25   2001 ) 
"Telephone  c  on\ersaticm  among  Cindv  Sink, 
Senior  .•Mtomev,  Regulatory  Polic  \ ,  PC.K.  (iordon 
Fuller.  ( "jiunsei  to  the  ,^sslslant  Direi  tor.  Division 
of  Market  Regulation.  C^ommission.  and  Ceoffrev 
Pemtile.  .Attorney.  Division  of  Market  Regulation. 
Commission  (.September  7,  2001), 


of  two  weeks.'*  The  percentage 
distribution  determined  for  a  review 
period  will  be  effective  for  the 
succeeding  review  period 

The  proposed  rule  pro\idps  the 
following; 

(A)  Participation  Percentage 
Calculation 

Each  Auto-Ex  order  in  an  issue  will  be 
allocated  to  Market  Makers  on  .Auto-Ex 
on  a  rotating  basis.  On  each  rotatinn 
(subject  to  the  exceptions  described 
below)  each  participating  Market  Maker 
logged-on  to  Auto-Ex  will  he  assigned 
the  number  of  Auto-Ex  contracts  that 
reflects  the  percentage  of  agenc  v 
contracts  that  the  Market  Maker  trnded 
in-person  in  that  issue  during  the 
review  period,  A  participation 
percentage  will  be  calculated  for  each 
Market  Maker  for  each  issue  that  the 
Market  Maker  trades.  For  this  purpose 
all  transactions  on  behalf  of  the  same 
LMM  will  be  aggregated  into  a  single 
percentage  for  the  LMM 

(Bl  Assignment  of  Contracts. 

Once  a  Market  Maker  has  loggeciun  to 
Auto-Ex.  the  Market  Maker  will  be 
assigned  contracts  during  the  Auto-Ex 
rotation  until  that  Market  Maker  s 
participation  percentage  has  been  met 
This  may  mean  that  multiple  orders  (or 
an  order  and  a  part  of  the  succeeding 
order)  will  be  assigned  to  the  same 
Market  Maker  during  the  rotation 

(C)  /oi/if  .4rrounfs 

A  joint  account  participant  may 
substitute  on  the  Auto-Ex  wheel  for 
another  participant  who  is  registered  to 
trade  the  same  joint  account  and  mH\ 
receive  the  same  participation 
percentage  that  has  been  established  for 
the  participant  for  which  the 
replacement  is  substituting,  provided 
that  the  following  conditions  are  met; 

(i)  the  substitute  must  notify  the 
Order  Book  Official  of  the  substitution; 

(ii)  the  substitute  must  log-on  to  .Auto- 
Ex  for  the  same  option  issues  for  which 
the  original  trader  was  logged-on;  and 

(iii)  tne  agency  trades  of  the  substitute 
will  count  toward  the  calculation  of  the 
participation  percentage  of  the  original 
participant  for  the  subsequent  review 
period. 

(D)  Minimum  Participation 

The  Exchange  will  determine  the 
number  of  contracts  that  make  \\\^  one 
percent  of  the  rotation  Market  Makers 
logged  onto  Auto-Ex  in  an  issue. 


-'The  Exc  hange  represents  that  the  review  penod 
will  !>*•  set  at  two  vveeks  for  all  options  classes  and 
thai  the  Options  Floor  Trading  Commiltee 
I  OFTt:'  I  will  not  var\  the  term  of  the  review 
period  exc  ept  in  the  i  ase  of  exigent  circumstances 
Telephone  c  on\  ersation  between  Cindy  Sink. 
Senior  .Mtornev,  Regulator\  Policy.  PCX  and 
Cordon  Fuller,  Counsel  to  the  Assistant  Director. 
Division  of  Market  Regulation,  Commission 
(SeptemlM'r  2-4    20011 


regardless  of  their  participation 
percentage,  will  be  entitled  to  at  least 
one  percent  of  the  rotation  on  every 
rotation. 

(E)  Rotation. 

Generally,  one  rotation  consists  of  the 
number  of  contracts  replicating  the 
cumulative  percentage  of  all  Market 
Makers  logged  onto  Auto-Ex  who  have 
a  participation  percentage  plus  one 
percentage  for  each  Market  Maker  that 
does  not  have  a  specific  participation 
percentage. 

(F)  Maximum  assignment 

The  maximum  number  of  contracts 
that  a  Market  Maker  may  be 
1  nnsec  utively  assigned  at  any  one  time 
(luring  a  rotation  will  be  variable  and 
mav  he  different  for  different  issues  or 
the  same  for  all  issues.  Because  the 
maximum  number  of  contracts 
permitted  may  be  smaller  than  the 
number  of  contracts  to  which  a 
particular  Market  Maker  is  entitled 
during  one  rotation,  that  Market  Maker 
will  receive  more  than  one  turn  during 
one  rotation 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  B(bl  "  of  the  Act, 'in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

/<  ,sri'  Kecij/uron  Organization's 
Statement  on  Burden  on  Competition 

Tht  V.\i  !i  iiiui  does  not  believe  that 
tile  [Hip  i-..,i  t  .1  change  will  impose 
anv  inappropriate  burden  on 
competition 

C  Self-Regulatun  urganization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

\\  ritten  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Comment". 

interesteci  peri.ua>  aie  uivited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
I  hange  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar,'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  mV, 
W  ashiiigton.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


'"ISli.S.C.  78flb) 
"15U.S.C.  78f[b)(5). 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  th^' 
Commission  and  anv  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S  C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission  s  Pubic  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  E.xchange  All 
submissions  should  refer  to  File  No. 
SR-PCX-2001-05  and  should  be 
submitted  by  October  23,  2001 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  implementation  of  the 
proposed  rule  change  on  a  pilot  basis  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  '-  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.'  ' 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with 
Sections  6(b)(5)  and  6(b)(8)  of  the  Act.'-* 
Section  6(b)(5)  requires,  am^ong  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  of  a  free 
and  open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. '"• 
Section  6(b)(5l  also  requires  that  those 
rules  not  be  designed  to  permit  unfair 
discrimination  between  customers. 
issuers,  brokers,  or  dealers.  Section 
6(b)(8)  of  the  Act  requires  that  the  rules 
of  an  e.xchange  not  impose  any  burden 
on  competition  not  necessar\-  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

Tne  proposed  rule  would  provide  for 
the  assignment  of  Auto-Ex  orders  to 
Market  Malcers  who  are  logged-on  Auto- 
Ex  according  to  the  percentage  of  their 
in-person  agency  contracts  traded  in 
that  issue  (excluding  Auto-Ex  contracts 
traded)  compared  to  all  of  the  Market 
Maker  in-person  agency  contracts  traded 
(excluding  Auto-Ex  contracts)  during 
the  review  period.  Although  the  PCX's 


"15U.S.C.  78f. 

'M5  U.S.C.  78f(bl(5|. 

'«  15  U.S.C  78flb)(5)  and  fb)(8). 

'*In  approving  tliis  nile.  the  Commission  notes 
that  it  has  considered  the  proposed  njle's  impact  on 
effu  lencv.  competition,  and  capital  formation.  See 
15US.C.  78cin 


prnposal  does  not  reward  a  Market 
Maker  for  improving  the  Exchange's 
displayed  quotation,  it  does  reward  a 
Market  Maker  for  providing  liquidity  to 
orders  in  the  trading  crowd  by  linking 
the  Market  Makers  percentage  of  Auto- 
Ex  contracts  to  the  percentage  of  agency 
contracts  it  executed  in  the  trading 
crowd  The  Commission  finds  that  it  is 
consistent  with  the  purposes  of  Section 
6(h)(5)  of  the  Act  for  PCX  to  revise  its 
Auto-Ex  contract  assignment  method  in 
this  way.  The  Commission  believes  that, 
because  the  PCX's  proposed  Auto-Ex 
incentive  system  for  Market  Makers  will 
more  closely  allocate  the  percentage  of 
contracts  that  a  particular  Market  Maker 
can  receive  on  a  single  revolution  of  the 
wheel  to  the  percentage  of  in-person 
agencv  contracts  traded  on  the  floor  by 
that  Market  Maker.  Market  Makers  will 
have  a  greater  incentive  to  compete 
effectively  for  orders  in  the  crowd.  This 
result,  in  turn,  should  benefit  investors 
and  promote  the  public  interest. 

The  Commission  hirther  finds  that  the 
proposed  Auto-Ex  Incentive  Program,  in 
general,  does  not  impose  any 
unnecessary'  burden  on  competition, 
consistent  with  Section  6(b)(8)  "^  of  the 
Act.  In  fact,  the  proposed  rule  change 
should  help  foster  competition  because 
Auto-Ex  allocations  to  Market  Makers 
will  be  based  on  the  number  of  in- 
person  agency  contracts  that  they 
execute  on  the  floor,  rather  than  on  the 
same  number  (jf  Auto-Ex  contracts  being 
allocated  to  each  logged-on  Market 
Maker  during  each  wheel  rotation.  In 
addition,  the  (iommission  finds  that  the 
maximum  assignment  provision  set 
forth  in  the  proposed  rule  change, 
which  limits  the  number  of  contracts 
each  Market  Maker  can  be  assigned 
consecutively  at  any  one  time  during  a 
rotation,  does  not  impose  any 
unnecessarv  burden  on  competition, 
consistent  with  Section  6(b)(8)  '"  of  the 
Act.  This  maximum  assignment 
provision  will  not  affect  the  number  of 
contracts  that  each  Market  Maker  is 
entitled  to  receive  during  each 
revolution  of  the  Auto-Ex  wheel,  but 
only  the  timing  of  the  allocation  of 
contracts  to  each  Market  Maker.  This 
provision  ensures  that  each  Market 
Maker  logged-(m  to  Auto-Ex  will  receive 
at  least  some  contracts  before  Market 
Makers  with  a  greater  participation 
percentage  are  assigned  all  of  their 
contracts  in  a  given  revolution.  This 
provision  also  reduces  the  exposure  of 
Market  Makers  to  market  risk  bv 
breaking  up  the  distribution  of  contracts 
into  smaller  groupings. 


The  Commission  is  approving  this 
proposal  on  a  nine-month  pilot  basis, 
through  June  25,  2002.  As  indicated 
above,  the  Commission  anticipates  that 
the  proposed  Auto-Ex  Incentive 
Program  for  Market  Makers  will 
encourage  Market  Makers  to  compete 
effectively  for  order  flow  in  the  trading 
crowds,  thus  benefiting  investors  and 
promoting  the  public  interest.  The 
Commission,  however,  intends  to 
review  the  Exchange's  experience  with 
its  new  allocation  system  during  the 
course  of  the  pilot  program. 

The  Exchange  has  requested  that  the 
Commission  approve  this  proposed  rule 
change  on  an  accelerated  basis.  The 
Commission  notes  that  PCX's  proposal 
is  virtually  identical  to  a  proposed  rule 
change  by  CBOE  {SR-CBOE-99--40)  that 
was  approved  on  a  nine-month  pilot 
basis  by  the  Commission,'"  and  was 
extended  by  the  Commission  for  an 
additional  six  months  and  four  months, 
respectively,  in  two  subsequent 
orders.'''  Thus,  the  proposed  rule 
change  concerns  issues  that  previously 
have  been  the  subject  of  a  full  comment 
period  pursuant  to  Section  19(b)  of  the 
Act.-"  Accordingly,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  (SR-PCX-2001- 
05)  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  thereof  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-'  that  the 
proposed  rule  change  (SR-PCX-2001- 
05)  is  hereby  approved  on  an 
accelerated  basis,  as  a  pilot  program 
through  June  25,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. -- 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  01-24,577  Filed  10-1-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 


■"ISU.S.C.  78f(bJ(8). 
"ISU.S.C.  78f(b)(8). 


'"  See  Securities  Exchange  .Act  Release  \o.  42824 
(May  25.  2000|.  6.5  FR  37442  (|une  14.  2000) 

'''See  .Securities  Exchange  .Act  Release  No  44020 
(Febioiary  28.  2001),  66  FR  13985  (March  8.  2001); 
.Securities  Exchange  Act  Release  No.  44749  (August 
28.  2001):  66  FR  46487  (.September  5.  2001). 

^"15  U.S.C.  78s(b). 

''15U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12) 
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SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notif>-ing 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
November  1,  2001.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  Ba- 
ll, supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington.  DC 
20416:  and  OMB  Reviewer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agencv  Clearance 
Officer,  (202)  205-7044. ' 
SUPP1.EMENTARY  INFORMATION: 

Title:  Personal  Financial  Statement. 

No.- 413. 

Frequency:  On  occasion. 

Description  of  Respondents:  Small 
Business  Loan  Applicants. 

Responses:  187,027. 

Annual  Burden:  280,608. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch 
[PR  Dot.  01-24557  Filed  10-1-01;  8:45  ami 
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are  called  up  to  active  dutv  during  ri 
period  of  miiitarv  c;onf]i(:t  t'.xisting  on  ur 
after  September  1 1 ,  2001 .  thuse 
employees  are  essential  to  the  success  of 
the  small  business  daily  operations  and 
the  business  has  suffered  or  is  likely  to 
suffer  substantial  economic;  injurs'  as  a 
result  of  the  absence  of  the  essential 
emplovee.  The  filing  period  for  small 
businesses  to  apply  for  economic  in|ur\ 
loan  assistance  under  the  Military 
Reser\'ist  Economic  lnjur\-  Disaster  Loan 
Program  begins  on  the  date  the  essentia! 
emplovee  is  ordered  to  active  dut\  and 
ends  on  the  date  90  days  after  the 
essential  employee  is  discharged  or 
released  from  active  duty. 

This  Declaration  includes  the  States 
of  Connecticut.  Delaware,  Maryland, 
Maine,  Massachusetts.  New  Hampshire. 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island.  Virginia,  Vermont,  Wfst 
Virginia;  The  District  of  Columbia.  The 
Commonwealth  of  Puerto  Rico:  and  The 
Virgin  Islands 

Applications  for  loans  for  militar\ 
reservist  economic  injury  loans  mav  be 
obtained  and  filed  at  the  address  listed 
below:  LIS.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd..  South  3rd  Fl  . 
Niagara  Falls.  NY  14303,  1-800-659- 
2955, 

The  interest  rate  for  eligible  small 
businesses  is  4  percent  The  number 
assigned  for  economic  injury  is  TlOlUO 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59002  ) 

Dated  September  25   2001. 
Herliert  L.  Mitchell. 

.Associate  Administrator  for  Disaster 

.\asistance 

IFR  Doc:,  01-24553  Filed  10-1-01,  8.45  dm; 
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SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  injury  Disaster  Loan  #ri01 

As  a  result  of  the  Declaration  of 
National  Emergency  by  Reason  of 
Certain  Terrorist  Attacks  at  the  World 
Trade  Center,  New  York.  New  York,  and 
the  Pentagon,  and  the  continuing  and 
immediate  threat  of  further  attacks  on 
the  United  States,  President  George  W, 
Bush  declares  that  the  national 
emergency  has  existed  since  September 
1 1 ,  2001.  This  notice  establishes  the 
application  filing  period  for  the  Military 
Reservist  Economic  Injury  Disaster  Loan 
program.  Effective  September  1 1 ,  2001 , 
small  businesses  employing  military 
reservists  may  apply  for  economic 
injury  disaster  loans  if  those  employees 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Ecor>omic  injury  Disaster  Loan  #T201 

As  a  result  of  the  Declaration  of 
National  Emergency  by  Reason  of 
Certain  Terrorist  Attacks  at  the  World 
Trade  Center,  New  York,  New  York,  and 
the  Pentagon,  and  the  continuing  and 
immediate  threat  of  further  attacks  on 
the  United  States,  President  George  W 
Bush  declares  that  the  national 
emergency  has  existed  since  September 
11,  2001.  This  notice  establishes  the 
application  filing  period  for  the  Miiitarv 
Reservist  Economic  Injury  Disaster  Loan 
program.  Effective  September  11.  2001. 
small  businesses  employing  miiitarv' 
reservists  may  apply  for  economic 
injury  disaster  loans  if  those  emplovees 
are  called  up  to  active  duty  during  a 


period  of  miiitarv  conflict  existing  on  or 
after  September  11.  2001.  those 
emplovees  are  essential  to  the  success  of 
the  small  business  daily  operations  and 
the  business  has  suffered  or  is  likely  to 
suffer  substantial  economic  injury  as  a 
result  of  the  absence  of  the  essential 
employee.  The  filing  period  for  small 
businesses  to  apply  for  economic  injury 
loan  assistance  under  the  Military 
Reservist  Economic  Injurv'  Disaster  Loan 
Program  begins  on  the  date  the  essential 
employee  is  ordered  to  active  duty  and 
ends  on  the  date  90  days  after  the 
essential  employee  is  discharged  or 
released  from  active  duty. 

This  Declaration  includes  the  States 
of:  Alabama   Florida.  Georgia,  Illinois. 
Indiana,  Kentucky,  Michigan, 
Minnesota,  Mississippi,  North  Carolina, 
Ohio.  South  Carolina,  Tennessee,  and 
Wisconsin 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration.  Disaster  Area  2  Office. 
One  Baltimore  Place,  Suite  300,  Atlanta. 
GA  30308,  l-HOO-359-2227. 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  injury  is  T20100, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

!),!'.  rl    September  25,  2001, 
Her^rt  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc  01-24554  Filed  10-1-01:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #T301 

As  a  result  of  the  Declaration  of 
National  Emergency  by  Reason  of 
Certain  Terrorist  .Mtacks  at  the  World 
Trade  Center,  New  York.  Nev^  York,  and 
the  Pentagon,  and  the  continuing  and 
immediate  thnMt  of  hirther  attacks  on 
the  United  States,  President  George  W 
Bush  declares  that  the  iiatii  n.i" 
emergencv  has  existed  -nu  t   September 
1 1 ,  2001   this  notice  establishes  the 
applu  ation  filing  period  for  the  Military 
Reservist  Economic  Injury  Disaster  Loan 
program   Effective  September  11.  2001, 
small  businesses  employing  military 
reservists  may  apply  for  economic 
iniurv  disaster  loans  if  those  employees 
are  called  up  to  active  duty  during  a 
period  of  miiitarv'  conflict  existing  on  or 
after  September  11,  2001,  those 
emplovees  are  essential  to  the  success  of 
the  small  business  daily  operations  and 
the  business  has  suffered  or  is  likely  to 
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suffer  substantial  economic  injury  a.s  a 
result  of  the  absence  of  the  essential 
employee.  The  filing  period  for  small 
businesses  to  apply  for  economic  injurv 
loan  assistance  under  the  Militarv 
Reservist  Economic  Injury  Disaster  Loan 
Program  begins  on  the  date  the  essential 
employee  is  ordered  to  active  dutv  and 
ends  on  the  date  90  days  aft^^r  the 
essential  employee  is  discharged  or 
released  from  active  duty. 

This  Declaration  includes  the  States 
of:  .\rkansas.  Colorado,  Iowa.  Kansas, 
Louisiana,  Missouri.  Montana.  North 
Dakota.  Nebraska,  New  Mexico,  South 
Dakota,  Oklahoma,  Texas,  Utah,  and 
Wyoming 

Applications  for  loans  for  military 
reservist  economic  in)ur\'  loans  mav  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration.  Disaster  Area  3  Office. 
4400  Amon  Carter  Blvd..  Suite  102.  FT. 
Worth.  TX  76155.  l-80O-36(>-«303 

The  interest  rate  for  eligible  small 
busines.ses  is  4  percent.  The  number 
assigned  for  economic  injun'  is  T30100. 

(Catalog  (it  Federal  Dwniestii;  .\ssistance 
Program  No.  59002.) 

Dated   September  24.  2001. 
Herljert  L.  Mitchell. 

Associate  Administrator  for  Disastpr 

Assistancf 

(FR  Dor    01-2455^  t-iled  lU-1-01.  a:45  ami 
BILLING  COOe  8025-01-P 


Reser\'ist  Economic,  Injur\'  Disaster  Loan 
Program  begins  on  the  date  the  es.sential 
employee  is  ordered  to  active  duty  and 
ends  on  the  date  90  days  after  the 
essential  employee  is  discfiarged  or 
released  from  active  duty. 

This  Declaration  includes  the  States 
of:  Alaska.  Arizona.  C^alifornia.  Hawaii. 
Idaho,  Nevada,  Oregon.  Washington: 
The  Islands  of  American  Samoa, 
Marshall  Islands.  Micronesia  and  Guam. 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S  Small  Business 
Administration.  Disaster  Area  4  Office. 
P.  O.  Box  13793,  Sacramento,  CA 
95853-4795.  1-800-488-5323. 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  injury  is  T40100, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  September  25.  2001. 

Herbert  L.  Mitchell, 

Associate  Administrator,  for  Disaster 
Assistance. 

(PR  Doc.  01- 24556  Filed  10-1-01;  8:45  ami 
BILLING  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
jt(9M86] 


SMALL  BUSINESS  ADMINISTRATION        State  of  Texas 


Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  ^401 

As  a  result  of  the  Declaration  ot 
National  Emergency  by  Reason  of 
Certain  Terrorist  Attacks  at  the  World 
Trade  Center,  New  York,  New  York,  and 
the  Pentagon,  and  the  continuing  and 
immediate  threat  of  further  attacks  on 
the  United  States.  President  George  W. 
Bush  declares  that  the  national 
emergency  has  existed  sint  e  September 
11,  2001.  This  notice  establishes  the 
application  filing  period  for  the  Militarv 
Reservist  Economic  In)urv  Disaster  Loan 
program  Effective  September  1 1.  2001, 
small  businesses  emploving  militar\ 
reservists  may  applv  for  econoriui 
injur.'  disaster  loans  if  those  employees 
are  called  up  to  active  duty  during  a 
period  of  military  conflict  existing  on  or 
after  September  1 1 ,  2001 .  those 
employees  are  essential  to  the  success  of 
the  small  business  dailv  operatinn>  and 
the  business  has  suffered  or  is  likelv  to 
suffer  substantial  economic  injurv  as  a 
result  of  the  absence  of  the  essential 
employee.  The  filing  period  for  small 
businesses  to  apply  for  economic  injury 
loan  assistance  under  the  Militarv 


Cameron  (iountv  and  the  contiguous 
counties  of  Hidalgo  and  Willacy  in  the 
State  of  Texas  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of 
the  catastrophic:  c:ollapse  of  the  Queen 
Isabella  Causewav  on  September  15. 
2001.  Eligible  small  businesses  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injurv* 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  June  16, 
2002  at  the  address  listed  below  or  other 
locally  ann./unced  locations:  US.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd..  Suite 
102.  FT  Worth,  TX  76155. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  number 
assigned  for  economic  injury  for  this 
disaster  is  9M8600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  September  26.  2001. 
Hector  V.  Barrelo. 

Ailnnni-'lrator 

|FR  Doc.  01-24558  Filed  10-1-01 :  8:45  am] 

BILUNG  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  5.250  (5'  .4)  percent  for  the 
October-December  quarter  of  FY  2002. 

LeAnn  M.  Oliver. 

Dfputy  .Assnriatf  .■\dmlrv^lr(itor  for  Financial 
Assistancf. 

IFRUf).  .  01-24552  Filed  lO-l-Ol ;  8:45  .im) 
BILLING  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD<»-01-123] 

Great  Lakes  Regional  Waterways 
Management  Forum 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  "The  Great  Lakes  Regional 
Waterways  Management  Forum"  will 
hold  a  meeting  to  discuss  various 
waterways  management  issues.  Agenda 
items  will  include  updates  on  Great 
Lakes  dredging  and  No  Ballast  On  Board 
(NOBOB)  research:  progress  reports 
from  Forum  Subcommittees  on 
Communications,  Navigation 
Technologies.  Outreach.  Cruise  Ships 
and  Ballast  Water:  and  discussions 
about  the  agenda  lor  the  next  meeting. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held 
October  9,  2001  from  1  p.m.  to  3:30  p.m. 
Comments  must  be  submitted  on  or 
before  October  5,  2001  to  be  considered 
at  the  meeting 

ADDRESSES:  The  meeting  will  be  held  in 
the  LI.S.  Coast  Guard  Club  located  on 
the  U.  S.  Coast  Guard  Moorings,  1055 
East  Ninth  Street,  Cleveland,  OH  44199. 
Any  written  comments  and  materials 
should  be  submitted  to  Commander 
(map),  Ninth  Coast  Guard  District.  1240 
E.  9th  Street,  Room  2069,  Cleveland,  OH 
44199. 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 

Michael  Gardiner  (map).  Ninth  Coast 
Guard  District,  OH  44199.  telephone 
(216)  902-6049.  Persons  with 
disabilities  requiring  assistance  to 
attend  this  meeting  should  contact  CDR 
Gardiner. 
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SUPPLEMENTARY  INFORMATION:  The  Great 
Lakes  Waterways  Management  Forum 
identifies  and  resolves  waterways 
management  issues  that  involve  the 
Great  Lakes  region.  The  forum  meets 
twice  a  year  to  assess  the  Great  Lakes 
region,  assign  priorities  to  areas  of 
concern  and  identify  issues  for 
resolution.  The  fonim  membership  has 
identified  agenda  items  for  this  meeting 
that  include:  updates  on  Great  Lakes 
dredging  and  No  Ballast  On  Board 
(NOBOB)  research:  progress  reports 
from  Forum  Subcommittees  on 
Communications,  Navigation 
Technologies,  Outreach.  Cruise  Ships 
and  Ballast  Water;  and  discussions 
about  the  agenda  for  the  next  meeting. 
Additional  topics  of  discussion  are 
solicited  from  the  public. 

Dated;  September  11.  2001. 
James  D.  Hull. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
\'inth  Coast  Guard  District.  Clnveiand.  Ohio 
[FR  Doc;.  01-24537  Filed  10-1-01;  8:45  am] 

B4LLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Change  Notice  for  RTCA  Program 
Management  Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  change  to  RTCA 
Program  Management  Committee 
meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  change  to  a 
meeting  of  the  RTCA  Program 
Management  Committee. 

DATES:  The  September  13.  2001  meeting 
announced  in  the  Federal  Register 
Volume  66  FR  43951  (Tuesday,  August 
21,  2001),  3rd  column,  has  been 
changed.  The  meeting  will  now  be  held 
on  October  12,  2001,  starting  at  8:30  am. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW..  Suite 
850,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  bttp://v^'WH'. rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  (Pub.  L.  92-463,  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  change  to  a  Program 
Management  Committee  meeting.  The 
revised  agenda  will  include: 

•  October  12: 


Opening  Session  (Welcome  and 
Introductorv-  Remarks.  Review/ 
Approve  Summar\'  of  Previous 
Meeting) 

Publication  Consideration/ Approval 

•  Final  Draft.  Minimum  .Aviation 
System  Performance  Standards 
(MASPS)  of  the  Aeronautical 
Mobile-Satellite  (R)  Service 
{AMS(R)S)  as  Used  in  Aeronautical 
Data  Links.  RTCA  Paper  No   194- 
Ol/PMC-156.  prepared  bv  SC-lftS 

•  Final  Draft.  Minimum  Operational 
Performance  Standards  (MOPSi  for 
Aircraft  VDL  Mode  3  Transceiver 
Operating  in  the  Frequency  Range 
117.975-137  000  MHz,  prepared  by 
SC-172.  RTCA  Paper  No    190-01/ 
PMC-154 

•  Final  Draft,  Change  1 .  DO-224A. 
Signal-in-Space  Minimum  Aviation 
System  Performance  Standards 
(MASPS)  for  Advanced  VHF  Digitd! 
Data  Communication  Inc  hiding 
Compatibility  with  Digital  \'oice 
Techniques.  RTCA  Paper  No.  212- 
Ol/PMC-160.  prepared  by  SC-172 

•  Final  Draft  DO-248B.  Final  Annual 
Report  for  Clarification  of  D(V178B 
Software  Considerations  in 
Airborne  Systems  and  Equipment 
Certification.  RTCA  Paper  No  224- 
Ol/PMC-162.  prepared  by  loint 
Committee  SC-190/WG-52 

•  Final  Draft,  User  Requirements  for 
Aerodrome  Mapping  Information, 
RTCA  Paper  No.  191-01  PMC- 155, 
prepared  by  loint  Committee  SC- 
193-WG-44 

•  Final  Draft.  Response  to  the  Report 
of  the  RTCA  Chairman's  Committee 
on  NEXCOM.  RTCA  Paper  No.  243- 
Ol/PMC-166.  prepared  bv  .SC-198 

•  Final  Draft.  Minimum  Operational 
Performance  Standards  for 
Integrated  Night  Vision  Imaging 
System  Equipment.  RTCA  Paper 
No,  238-€l/PMC-164.  prepared  by 
SC-196 

»  Discussion: 

•  Special  Committee  188,  High 
Frequency  Data  Link;  Request  for 
Extension  of  due  date 

•  Special  Committee  189.  NEXCOM, 
Update  to  Terms  of  Reference 

•  Special  Committee  147,  TCAS; 
Proposed  Additional  Tasking 

•  Special  Committee  Chairman  s 
Report. 

•  Action  Item  Review: 

•  Action  Item  05-01, 
Recommendation  for  a  Multi- 
Function  Display 

•  Action  Item  06-01.  Modular 
Avionics  Special  Committee  to 
work  jointly  with  El'ROCAE 
Working  Group 

•  Closing  Session  (Other  Business. 

Document  Production.  Date  and 
Place  of  Next  Meeting.  Adjourn) 


.\ttendance  is  open  to  the  interested 
publu  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen. 
memliers  of  the  public  may  present  oral 
statements  nt  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
ma\  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  September 
24   2001 
Janice  L.  Peters. 

FAA  Special  Assistant,  MTCA  Advisory 
Committee. 
|FR  Doc.  01-24616  Filed  10-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Final  Meeting  of  the  RTCA  Future 
Flight  Data  Collection  Committee 

agency:  Federal  .-XvidtiMn 
Administration  (FAA).  DOT. 
ACT)ON:  Notice  of  RTCA  Future  Flight 
Data  ( .oUection  Committee  final 

meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  the  final  meeting 
of  the  RTCA  Future  Fligtii  DdC, 
Collection  Committee, 
DATES:  The  meeting  will  be  held 
October  In    2001  starling  at  1  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Int     lH2h  I   Street,  NW..  Suite 
805.  Washington   DC;  20{):HH 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretaridt,  lh2b  L  ."street,  NW., 
.Suite  805.  Washington,  DC  20036; 
telephone  (2021  H33-9339;  fax  (202) 
H,iJ-44,34   web  Mte  http:/.^i\yi'w.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sec  tion  10(a)(2)  of  the  Federal 
.\dvisory  Committee  Act  (Pub_  L.  92- 
4h3.  5  U.S.C.  Appendix  2).  notice  is 
tierebv  given  for  the  Future  Flight  Data 
( :ollection  Committee  final  meeting.  The 
agenda  \m!I  ini  lude: 

•  October  15; 

•  (Opening  Session  (Welcome. 

Introductions.  Administrative 
Remarks,  Agenda  Review,  Review/ 
Approve  Summarv'  of  Previous 
Meeting) 

•  Review  and  Discuss  Comments 

Submitted  on  the  Final  Report; 
Establish  Final  Changes  based  on 
Accepted  Comments;  Consider  the 
Document  for  Approval  to  Forward 
to  the  RTCA  Policy  Board 

•  Closing  Session  (Other  Business. 

Adjourn' 


I 
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Attendance  is  open  to  the  intprpstfni 
public  but  limited  to  space  dvailahilit\ 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  ptTsnn 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC  on  September 
24,2001  I 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 

Committcf'. 

[FRDof.  01-24617  Filed  10-01-01;  8:45  am] 

BILLING  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  165: 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services 

agency:  Federal  Aviation 
Administration  (F.A<-\i.  DOT. 
action:  Notice  of  RTCA  Special 
Committee  165  meeting. 


SUMIMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  .Special  Committee  165: 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services. 
DATES:  The  meeting  will  be  held 
October  3.  2001  starting  at  9  am. 
ADDRESSES:  The  meeting  will  be  held  in 
the  RTCA  Inc  .  1828  L  .Street.  \'\V    Suit*- 
805.  Washington.  DC  200J6 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street.  \W.. 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  web  site 
http  ://u-w\v  rtcci  or^ 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor\'  Committee  Act  (Pub.  L.  92- 
463.  5  US  C,  Appendux  2),  notice  is 
hereby  given  for  a  Special  Committee 
165  meeting.  The  agenda  will  include: 

•  October  3: 

•  Opening  Sessif)n  (Welcome  and 

Introducton,  Remarks,  Review/ 
Approve  Summar\'  of  Previous 
Meeting,  Chairman's  Remarks) 

•  Review  of  SC-165  Working  Group 

Activities 
•  Working  Group  1  (.Aeronautical 
Mobile-Satellite  (R)  Service 
(AMS(R)S)  Avionics  Equipment 
Minimum  Operational  Performance 
.Standard  (MOPS)! 


•  Working  Group  3  [AMS(R)S 
Minimum  .-\\iation  Performance 
Standard  (MASPS)] 

•  Complete  Final  Review  and  Comment 

(FRAC)  Process  for: 

•  Change  No.  2  to  DO-210D 

•  Change  No.  1  to  DO-262 

•  Brief  ( )ver\'iew  of  Related  Activities 

•  .KEEC  741  and  761  Characteristics 

•  EUROCAE  Working  Group  55 

•  AMS(R)S  Spectrum  Issues: 
International  Telecommunications 
I'nion  and  European 
Telecommunication  Standards 
Institute 

•  ICA{3  Aeronautical  Mobile 
Communications  Panel 

•  Industry.  Users.  Government 

•  Closing  Session  (Other  Business,  Datfe 

and  Place  of  Next  Meeting, 

.\djourn) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen. 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shiuild  contact  the  person 
listed  111  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  WTitten  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC  on  September 
24.  2001. 
Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 

(PR  Doc.  01-24618  Filed  10-1-01;  8:45  ami 

BILLING  CODE  4910- 1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Austin  Straubel  International  Airport, 
Green  Bay,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

.ip[)lication. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  tu  impose  and  use  the 
revenue  from  .1  PFt]  at  .Austin  Straubel 
International  Airport  under  provisions 
of  the  Aviation  Safetv  and  Capacity 
Expansion  Ar:t  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub  L   101-5-8)  and  part  158  of 
the  Federal  Aviatiim  Regulations  (14 
f:FR  pari  158) 

DATES:  Comments  must  be  received  on 
or  before  November  1,  2001. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102.  Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
W.  Miller,  Interim  Airport  Director, 
Austin  Straubel  International  Airport  at 
the  following  address:  2077  Airport 
Drive.  Green  Bav,  Wisconsin  54313- 
5596. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  brown  County, 
Wisconsin  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  J.  Millenacker,  Program  Manager, 
Federal  Aviation  Administration. 
Airports  District  Office.  6020  28th 
Avenue  South.  Room  102.  Minneapolis. 
Minnesota  55450.  (612)  713^350.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Austin  Straubel  International  Airport 
under  provisions  of  the  Aviation  Safety 
and  Capacitv  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  13.  2001,  the  F,\A 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Brown  County,  Wisconsin 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  5,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  01-03-C- 
00-GRB. 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date:  March 
1.2002. 

Proposed  charge  expiration  date: 
October  1.  2002. 

Total  estimated  PFC  revenue: 
SI. 023.400.00. 

Brief  description  of  proposed  projects: 
Parallel  taxiway  "D"  and  "M" 
construction  and  PFC  administrative 
costs.  Class  or  classes  of  air  carriers 
which  the  public  agency  has  requested 
not  be  required  to  collect  PFCs:  Part  135 
air  taxi/commercial  operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Austin 
Straubel  International  Airport,  2077 
Airport  Drive,  Green  Bay.  Wisconsin 
54313-5596. 

Issued  in  Des  Plaines,  Illinois  on 
September  17.  2001, 
Gary  E.  Nielsen, 

Actinfi  Manager.  Planning  and  Programming 
Branch,  Airports  Division.  Great  Lakes 
Region . 
[FR  Doc.  01-24614  Filed  10-1-01:  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Cleveland  Hopicins  International 
Airport,  Cleveland,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Cleveland 
Hopkins  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacitv  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  1,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East.  8820 
Beck  Road  Belleville.  Michigan  48111 
(734-487-7282).  The  application  may 
be  review  in  person  at  this  location. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Reuben 
Sheperd.  Director,  Cleveland  Hopkins 
International  Airport  at  the  following 
address:  Cleveland  Hopkins 
International  Airport,  5300  Riverside 
Drive,  Cleveland,  Ohio  44135. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cleveland 
Hopkins  International  Airport  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Arlene  B.  Draper,  Program  Manager, 


Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road 
Belleville,  Michigan  481 11  (734^87- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Cleveland  Hopkins  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  1581 

On  September  6.  2001.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Cleveland  Hopkins 
International  Airport  was  suhstantiallv 
complete  within  the  requirements  of 
§158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application. 
in  whole  or  in  part,  not  later  than 
December  29,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  01-08-C- 
00-CLE. 

Level  of  the  proposed  PFC  .S,1  00 

Proposed  charge  pffectivi^  date: 

October  1.  2004. 

Proposed  charge  expiration  duU 

November  1.  2008 

Total  estimated  PFC  nn-enue: 
S82.106.000  00. 

Brief  description  of  proposed  project: 
Construct  Runway  6L/23R. 

Class  or  classes  of  air  carriers  nhnh 
the  public  agency  has  requested  tn  be 
required  to  collect  PFCs:  air  taxis. 

Anv  person  may  inspect  the 
application  in  person  at  the  ¥AA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cleveland 
Hopkins  International  .-Airport.  5300 
Riverside  Drive.  Cleveland,  Ohio  44135 

Issued  in  Des  Plaines,  Illinois  on 
.Sepleml)er  17.  2001 
Gary  E.  Nielsien, 

Acting  Manager.  Planning  and  Programming 
Branch.  Airpott>  Dnision  Cn^at  hikes 
Region 

|FR  IX)i.  (11-24fii:i  Fiied  lU-l-Ul,  H:45  am) 
BILUNG  COOE  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Georgetown  County  Airport, 
Georgetown,  SC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice. 

SUMMARY:  lender  the  provisions  of  Title 

49.  r  SC  47i53(ci.  notice  is  being 
Kiven  that  the  F,\A  is  considering  a 
request  from  the  Oorgetown  County 
.■\irpnrt  ('ominission  to  waive  the 
requirement  that  a  \2  43 — acre  parcel  of 
surplus  propertv.  located  at  the 
CkMirgetown  (>)unty  Airport,  be  used  for 
aeronautical  purposes. 

DATES:  Comments  must  be  received  on 

nr  bpfore  November  1,  2001. 

ADDRESSES:  Comments  on  this  notice 

mav  b»'  mailed  or  delivered  in  triplicate 
to  the  F.^,^  dt  the  following  address: 
.Mlantd  .\irports  District  Office.  Attn: 
.\nthonv  L  Cochran.  Program  Manager, 
1  :'()1  Columbia  Ave.,  Suite  2-260. 
Atlanta.  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 

be  mailed  or  delivered  to  A.].  Rigby. 
Chairman  of  the  Georgetown  County 
.\irport  Commission  at  the  following 
address   302  Sundial  Drive,  PO  Box 

3757,  Pawlev'<.  Island,  Sf:  2958,5 

FOR  FURTHER  INFORMATION  CONTACT: 

.■\nthonv  (,o(  hran   I'mKir.iin  Nlii;i.turr. 
Atlanta  Airports  Uistru.t  UtiiLe.  ITUl 
Columbia  .^ve.,  Suite  2-260.  Atlanta, 
GA  3033--.i747.  (404)  305-7144.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

IS  re\iewm)J  a  request  .'^)\  the 
Georgetown  County  Airport 
Commission  to  release  12.43  acres  of 
surplus  property  at  the  Georgetown 
Countv  Airport  The  property  will  be 
purchased  by  Marhaygue.  LLC  and  used 
to  expand  an  existing  adjacent 
manufacturing  plant  The  net  i  t'i  i-eds 
from  the  sale  of  this  pri;purt\  vvu.  be 
used  for  airport  purposes.  The  proposed 
use  of  this  propertv  is  compatible  with 
airjMirt  operations 

Anv  person  m;n  iii'-pect  the  request 
m  person  at  th<'  F.\.\  '  ffi'  <'  I'-tpd  above 
under  FOR  FURTHER  INFORMATION 
CONTACT  hi  additmii   ,,n\  person  may. 
upon  request,  iiispe<.t  the  request,  notice 
and  other  documents  germane  to  the 
request  in  person  at  the  Georgetown 
County  Airport  Commission. 
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Issued  m  .XtlantH.  deorgia  on  September 
20,  2001 

Scott  L.  Seritt, 

ManastT.  Atlanta  Airports  District  Office, 

Southern  Re^inn. 

|FR  Doc  01-24612  Filed  10-1-01;  8:45  ami 
BILUNG  C00€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
01-04-C-OO-PSC  to  impose  and  use 
ttie  revenue  from  a  passenger  facility 
charge  (PFC)  at  Tri-Cities  Airport, 
submitted  by  ttie  Port  of  Pasco,  Tri- 
Cities  Airport,  Pasco,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Tri-Cities  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  Fart 
158  of  the  Federal  Aviation  Regulations 
(14CFRpart  158), 

DATES:  Comments  must  be  received  on 
or  before  November  1.  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  1.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration. 
1601  Lind  Avenue  S\V,  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copv  of  anv 
comments  submitted  to  the  FA.\  must 
be  mailed  or  delivered  to  Mr.  fames 
Morasch,  A.A.E.,  Director  of  Airports  at 
the  following  address:  3601  North  20th 
Avenue.  Pasco,  Washington  99301. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Tri-Cities 
Airport,  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Suzanne  Lee-Pang,  (425)  227-2654. 
Seattle  Airports  District  Office,  SEA- 
ADO:  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW,  Suite  250. 
Renton,  Washington  98055-4056  Thp 
application  may  be  reviewed  in  person 
at  this  same  location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  puhiic; 
comment  on  the  application  (01-04-(;- 
00-PSC)  to  impose  and  use  PFC'  revenue 
at  Tri-Cities  Airport,  under  the 
provisions  of  49  U.S.C.  40 1 1 7  and  part 
158  of  the  Federal  Aviation  Regulations 
(14CFT?part  158) 


On  September  21.  2001.  the  FAA 
determined  that  the  application  to 
application  impose  and  use  the  revenue 
from  a  PFC  submitted  by  Port  of  Pasco, 
Tri-Cities  Airport.  Pasc:o,  Washington, 
was  substantially  complete  within  the 
requirements  of  ^  158.25  of  part  158 
The  F.\A  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  25.  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Levfl  of  thf  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
December  1.  2002. 

Proposed  charge  expiration  date: 
April  1.  2004 

Total  requested  for  use  approval: 
Sl.059,136. 

Brief  description  of  proposed  project: 
Snow  Removal  Equipment;  Navigation 
Aids;  Runwav  Safetv  Area 
Improvements;  Security  Access  Control 
System,  Runway  Reconstruction: 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None 

.•\nv  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  315.  Renton.  WA  98055- 
4056 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-Cities 
Airport. 

Issued  in  Renton,  Washington  on 

September  21,  2001 

David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Dot.  01-24619  Filed  10-1-01:  8:4.S  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statement  No.  ASW-2001-4)1] 

Policy  for  Certification  Guidelines  for 
Compliance  to  the  Requirements  for 
Electro-Magnetic  Compatibility  (EMC) 
Testing  for  "Equipment  Known  to  Have 
a  High  Potential  for  Interference" 
When  Installed  on  Rotorcraft  With 
Electronic  Controls  That  Provide 
Critical  Functions 

AGENCY:  Federal  Aviation 
Administration,  DOT 


ACTION:  Notice  of  proposed  policy 
statement;  request  for  comments, 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  a  proposed  policy  for 
conducting  EMC  testing  on  rotorcraft 
equipped  with  Electrical/Electronic 
Controls  that  provide  critical  functions, 
such  as  Full  Authority  Digital  Engine 
Controls  (FADEC)  Systems  and  Fly-By- 
Wire  Flight  Controls  Systems,  This 
proposed  policy  would  revise  the 
current  policy  by  eliminating  certain 
types  of  equipment  from  the 
requirement  to  undergo  special 
installation  Electromagnetic  Interference 
testing, 

DATES:  Comments  must  be  received  by 
October  28.  2001. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jorge  Castillo,  FAA,  Rotorcraft 
Directorate  Standards  Staff,  ASW-110. 
2601  Meacham  Blvd.,  Ft.  Worth,  TX 
76193-0110:  email  address: 
<jorge.r.castillo@faa.gov>;  telephone: 
(817)  222-5127:  fax:  (817) 222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  statement  is 
available  on  the  Internet  at  the  following 
address:  http://www.faa.gov/avT/air/ 
asw/ rotor. htm.  If  you  do  not  have  access 
to  the  Internet,  you  may  request  a  copy 
of  the  proposed  policy  statement  by 
contacting  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
FAA  invites  interested  parties  to 
comment  on  the  proposed  policy. 
Comments  should  identify  the  subject  of 
the  proposed  policy  and  be  submitted  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT.  The 
FAA  will  consider  all  comments 
received  by  the  closing  date  before 
issuing  the  final  policy. 

Background 

On  March  31,  1998,  the  FAA's 
Rotorcraft  Directorate  Standards  Staff, 
issued  policy  that  provides  guidance  for 
conducting  EMC  testing  on  rotorcraft 
equipped  with  electrical/electronic 
controls  that  provide  critical  functions. 
The  FAA  is  now  proposing  to  revise  the 
previous  March  31,  1998,  policy  by 
eliminating  certain  types  of  equipment 
from  the  requirement  to  undergo  special 
installation  Electromagnetic  Interference 
testing. 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702,  44704. 
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Issued  in  Ft,  Worth.  Texas,  on  September 
24.  2001. 

David  A.  Downey. 

Manager.  Rotorcraft  Directorate.  Airrmfl 
Certification  Senice. 

IFRDor..  01-24615  Filed  10-1-01;  8:4,t  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  26.  2001. 

The  Department  of  Treasury'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury-  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  1,  2001 
to  be  assured  of  consideration. 

ft 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0803. 

Form  Number:  IRS  Form  5074. 

Type  of  Review:  Extension. 

Title:  Allocation  of  Individual  Income 
Tax  to  Guam  or  the  Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI). 

Description:  Form  5074  is  used  by 
U.S.  citizens  or  residents  as  an 
attachment  to  Form  1040  when  they 
have  $50,000  or  more  in  adjusted  gross 
income  from  U.S.  sources  and  $5,000  or 
more  in  gross  income  from  Guam  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI).  The  data  is  used  by  IRS 
to  allocate  income  tax  due  to  Guam  or 
CNMI  as  required  by  26  U.S.C.  7654. 

Respondents:  Individuals  or 
households.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
— . — . j 

Recordkeeping  j  2  hr., 

57  min 
Learning   about   the   law   or  the    8  mm 

form. 

Preparing  the  form  49  mm. 

Copying,  assemblirig,  and  serxj-    17  min. 

ing  the  form  to  the  IRS 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  209  hours. 
OMB  Number:  1545-1135. 


Form  Number:  IRS  Form  R81  7 

Tvpe  of  Review:  Extension. 

Title:  Allocation  of  Patronage  and 
Nonpatronage  Income  and  Deductions. 

Description:  Form  8817  is  filed  by 
taxable  farmers  cooperatixes  to  reporl 
their  income  and  deductions  by 
patronage  and  nonpatronage  sources. 
The  IRS  uses  the  information  on  the 
form  to  ascertam  the  amounts  of 
patronage  and  nonpatronage  income  or 
loss  were  properly  computed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.650 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 


Recordkeeping 

16  hr. 

44  mm 

Learning   about 

the 

law 

or 

the 

36  mm 

form 

Prepanng,    copying 

assembling 

52  mm 

and   sending 

the 

fomi 

to 

the 

IRS 

Frequencv  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22.006  hours. 

OMB  Number:  1545-1352 

Regulation  Project  Number:  P.S-27B- 
76  Final. 

Type  of  Review  Extension. 

Title:  Treatment  of  Gain  From 
Disposition  of  Certain  Natural  Resource 
Recapture  Property 

Descrip(;on.- This  regulation 
prescribes  rules  for  determining  the  tax 
treatment  of  gain  from  the  disposition  of 
natural  resource  recapture  property  in 
accordance  with  Internal  Revenue  Code 
section  1254.  Gain  is  treated  as  ordinary 
income  in  an  amount  equal  to  the 
intangible  drilling  and  development 
costs  and  depletion  deductions  taken 
with  respect  to  the  property.  The 
information  that  taxpayers  are  required 
to  retain  will  be  used  by  the  IRS  to 
determine  whether  a  taxpayer  has 
properly  characterized  gain  on  the 
disposition  of  section  1254  property. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  hours 

Frequencv  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden  2.000  hours. 

OMB  Number:  1545-1416 
Form  Number:  IRS  Form  8847. 
Tvpe  of  Review:  Extension 
Title:  Credit  for  Contributions  to 

Selected  Community  Development 

Corporations. 

Description:  Form  8847  is  used  to 

claim  a  credit  for  qualified  cnntrihulinns 


to  a  selected  ((immunity  development 
corporation  (C;D(  ) 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Numt>er  of  Respondents/ 
Recordkeepers  34 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping    |  6  hr., 

1  42  mm 
Learning    at)oot    ihp    iav»    or   the  ;  24  mm 

form 
Prepanng  and  sending  the  fomi  i  31  mm. 

to  the  IRS.  j 

_^ ■  

Frequencv  of  Response:  Aruiually. 

Fstimiited  Tittiil  Reporting/ 
Het  nrdkeepmg  Burden:  260  hours. 

Clearance  Officer:  Garrick  Shear. 
Internal  Revenue  Service.  Room  5244. 
im  Constitution  Avenue.  NW. 
Washington.  DC  20224 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K  Holland. 

Departmenlai  Reports.  Management  Officer 

IFR  Doc.  01-24610  Filed  10-1-01;  8:45  am) 

BtLUNG  CODE  4«30-01   P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  |)iir^w,iiit  to  5 
i;  .S,C   App   tjioirfjCi;   thrti  H  ir,.-<'tiiii; 
will  be  held  at  the  I    s  Trf,,isur\ 
Department.  15th  and  Pennsylvania 
.Avenue.  NW  .  Washington.  IX;.  on 
October  .M),  2001.  of  the  following  debt 
management  advisor*  (.ommitlee: 
Treasurs  Borrowing  Advisur\' 
Committee  of  The  Bond  Market 
.Association 

The  agenda  for  tht-  meeting  provides 
for  a  technical  bat  kground  briefing  by 
Treasurv  staff.  ff^Uovved  b\  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  .i  written  report 
of  its  recommendation^ 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9  a.m.  Eastern  time 
and  will  be  opened  to  the  public.  The 
remaining  sessions  .inii  tii''  committee's 
reporting  session  will  !"■  ( losed  to  the 
public,  pursuant  to  5  U.S.C.  App.  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
L.S.C.  App  10(d)  and  vested  in  me  by 
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Treasury  Department  Order  No    101-O.t. 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  .5  U.S.C. 
552b(cl(q)(.M,  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations  Historicallv.  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  hv  the 
several  major  segments  of  the  financial 
community  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisorv  committee  unfier  5  l^.S.C.  App. 
§3 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  ^igiuficant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  bv  5  U.S.C. 
«i552b(r)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  ad\  isory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summar\'  of 
committee  acti\ities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  vvith  the  policy  of  5 
U.S.C;.  552b. 

Dated:  September  25,  2001. 
Brian  C  Rnsebora, 

A',sistant  Secretary.  Financial  Markets. 

IFR  Doc.  01-24591  Filed  10-01-01;  8:45  ami 

BILLING  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Procedyres  if  the  Generalized  System 
of  Preferences  Program  Expires 

AGENCY;  Customs  Service,  Treasury. 
ACTION:  General  notice. 


SUMMARY:  The  Generalized  System  of 

Preferences  (GSP)  is  a  renewable 
preferential  trade  program  that  allows 
the  eligible  products  of  designated 
developing  countries  to  directlv  enter 
the  L'nited  States  free  of  dutv  Except  for 
beneficiary  countries  designated  under 
the  African  Growth  and  Opportunity 
Act,  the  GSP  will  expire  at  midnight  on 
September  30.  200] .  unless  its 
provisions  ar»^  extended  by  Congress. 
This  document  provides  notice  to 
importers  that  claims  for  duty-free 


treatment  under  the  GSP  will  not  be 
processed  by  Customs  for  merchandise 
entered  or  withdrawn  from  a  warehouse 
for  consumption  on  or  after  October  1, 
2001.  if  the  program  is  nf)t  extended 
before  that  date.  This  document  also 
sets  forth  the  mechanisms  that  will 
facilitate  refunds,  should  the  GSP  be 
renewed  with  retroactive  effect 
DATES:  The  plan  set  forth  in  this 
document  will  become  effective  as  of 
October  1.  2001.  if  Congress  does  not 
extend  the  GSP  program  before  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  question^  relating  to  the 
Automated  Commercial  System: 

James  MacDonald.  Office  of 
Information  and  Technology.  703-921- 
1027. 
For  general  operational  questions: 
Formal  entries    Arlene  Lugo,  202- 

927-4183; 
Informal  entries     Dan  Norman,  202- 

927-0542: 
Mail  entries     Robert  Woods.  202- 

927-1236; 
Passenger  claims    Wes  Windle,  202- 
927-01 R7. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  501  of  the  Trade  Act  of  1974. 
as  amended  (19  b'.S.C.  2461).  authorizes 
the  President  to  establish  a  Generalized 
System  of  Preferences  (GSP)  to  provide 
duty-free  treatment  for  eligible  articles 
imported  directly  from  designated 
beneficiary  countries.  Beneficiary- 
developing  countries  and  articles 
eligible  for  duty-free  treatment  under 
the  GSP  are  designated  by  the  President 
by  Presidential  Proclamation  in 
accordance  with  sections  502(a)  and 
503(a)  of  the  Trade  Act  of  1 974.  as 
amended  (19  U.S.C.  2462(a)  and 
2463(a)}.  Pursuant  to  sef:tion  505  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.C.  2465),  duty-free  treatment  under 
the  GSP  is  scheduled  to  expire  on 
September  30,  2001.  However,  this 
expiration  datf  dni's  not  apply  to 
African  Growth  and  Opportunity  Act 
(AGOA)  beneficiary  countries,  for  whom 
GSP  duty-free  treatment  will  remain  in 
effect  through  September  30.  2008, 
pursuant  to  section  506B  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2466b).       • 

Congress  is  currently  considering 
whether  to  extend  the  section  505  GSP 
expiration  date.  If  tlongress  does  not 
pass  legislation  extending  that  date 
before  midnight.  September  30,  2001,  no 
claims  for  dutv-free  treatment  under  the 
program  for  non-AGOA  beneficiary 
country  exports  will  be  processed  by 
Customs  on  entries  made  after  that  time. 


If  legislation  extending  that  GSP 
expiration  date  is  enacted  after  the  GSP 
expires  under  section  505,  language  may 
be  included  that  would  make  the  GSP 
effective  back  to  that  expiration  date. 

Recognizing  the  effect  that  renewing 
GSP  duty  treatment  with  retroactive 
effect  has  on  both  importers,  who  must 
request  refunds  of  duties  deposited,  and 
Customs,  which  must  liquidate  or 
roliquidate  eligible  entries.  Customs 
developed  a  mechanism  to  facilitate 
certain  refunds.  Set  forth  below  is 
Customs  plan  that  will  be  implemented 
on  October  1 .  2001 .  in  the  case  of  all 
GSP  beneficiary  countries  other  than 
AGOA  beneficiary  countries,  if  the 
section  505  expiration  date  has  not  been 
extended  by  September  30,  2001. 

Formal  Entries 

Claims — Duties  Must  Be  Deposited 

Although  Customs  will  accept  claims 
for  GSP  duty-free  treatment,  as  specified 
below,  Customs  will  not  process  the 
claim  as  duty  free  under  the  GSP  for 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  October  1 ,  2001 .  Further,  duties  at 
the  normal-trade-relations  rate  must  be 
deposited,  unless  an  alternate  claim  is 
made  under  anothej  preferential 
program  for  which  the  merchandise 
qualifies  (for  example,  the  Andean 
Trade  Preference  Act  or  the  Caribbean 
Basin  Economic  Recovery  Act). 

On  or  after  October  1.  2001,  for  all 
merchandise  that  would  qualify  for  the 
GSP  were  the  GSP  still  in  effect. 
Automated  Broker  Interface  (ABI)  filers 
must  deposit  duties  at  the  normal-trade- 
relations  rate  with  their  entry 
summaries,  but  may  continue  to  claim 
GSP  duty-free  treatment  by  using  the 
Special  Program  Indicator  (SPI)  '"A"  as 
a  prefix  to  the  tariff  number.  Customs 
Automated  Commercial  System  (ACS) 
will  accept  the  SPI  "A"  transmission 
with  the  payment  of  duty.  If  the  GSP  is 
renewed  with  retroactive  effect,  the 
duties  deposited  will  be  refunded  by 
Customs  without  further  action  by  the 
ABI  filer.  In  effect,  use  of  the  SPI  '"A" 
will  constitute  an  ABI  filer's  request  for 
a  refund  of  duties  paid  for  GSP  line 
items  if  GSP  is  renewed  with  retroactive 
effect.  It  is  noted  that  for  ABI  filers  to 
take  advantage  of  this  system  for 
receiving  an  automatic  refund  if  GSP  is 
renewed  retroactively,  the  filers  will 
have  to  reprogram  their  software  to 
allow  for  the  submission  of  estimated 
duties  with  the  SPI  "A"  designation  on 
entries.  ABI  filers  who  do  not  wish  to 
reprogram  their  software  will  be 
required  to  request  refunds  in  writing  to 
the  appropriate  port  director  identifying 
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the  affected  entry  numbers  if  the  GSP  is 
renewed  with  retroactive  effect. 

While  reprogramming  is  strictly 
voluntary,  continued  use  of  the  SPl  "A" 
has  some  benefits:  one  already 
mentioned  is  that  the  filer  will  not  have 
to  request  a  refund  of  deposited  duties 
in  writing  should  the  GSP  be  renewed 
with  retroactive  effect;  another  is  that 
ACS  will  perform  its  usual  edits  on  the 
information  transmitted  by  the  filer, 
thereby  ensuring  that  GSP  claims  are  for 
acceptable  country/tariff  combinations 
and  eliminating  the  need  for  statistical 
corrections. 

Importers  may  not  use  the  SPI  "A"  if 
they  intend  to  later  claim  drawback, 
because  claiming  both  the  refund  of 
duties  deposited  and  drawback  would 
be  to  request  a  refund  in  excess  of  duties 
actually  deposited.  Importers  who  are 
unsure  as  to  whether  tbey  will  claim 
drawback  are  advised  not  to  use  the  SPl 
"A".  If  the  GSP  is  renewed  with 
retroactive  effect,  and  the  importer  has 
not  claimed  drawback  or  enabled 
another  person  to  claim  drawback,  then 
the  importer  may  request  a  refund  of 
duties  deposited  by  writing  to  the  port 
director  at  the  port  of  entry.  Also, 
importers  may  not  use  the  SPI  "A"  if 
they  have  made  an  alternative  duty-free 
treatment  claim  to  GSP  (for  example,  the 
Andean  Trade  Preference  Act  or  the 
Caribbean  Basin  Economic  Recover^' 
Act). 

Refunds 

1.  Automatic 

If  an  ABI  entrv  summary  was  filed 
with  the  SPI  "A",  should  the  GSP  be 
renewed  with  retroactive  effect,  then 
Customs  will  liquidate  or  reliquidate  all 
affected  ABI  entry  summaries  with  a 
refund  for  the  GSP  line  items  with  no 
further  action  needed  to  be  taken  by  the 
filer  to  request  a  refund. 

2.  Need  for  written  request 

If  an  ABI  entry  summar\-  was  filed 
without  the  SPI  "A",  then  the  request 
for  a  refund  must  be  in  writing.  Further, 
all  non-ABI  filers  must  request  refunds 
in  writing.  Instructions  on  how  to 
request  a  refund  in  WTiting  will  be 


issued  if  the  GSP  is  renewed  with 
retroactive  effect. 

Informal  Entries 

Rehinds  on  informal  entriRs  filed 
through  the  ABI  with  the  SPI    A 
designation  will  be  processed  in 
accordance  with  the  automatic  rffund 
procedure  outlined  above 

Baggage  declarations  and  non-AHI 
informals 

When  merchandise  is  presented  for 

clearance.  tra\elers  and  importers  will 

be  advised  verbally  that  thev  may  be 
eligible  for  a  refund  of  GSP  duties. 
Travelers/importers  desiring  such 
refund  should  request  the  Customs 
Officer  to  annotate  the  receipt  nf 
payment  to  indicate  that  the 
merchandise  would  be  eligible  for  GSP 
duty-free  treatment.  Then,  should  the 
GSP  be  renewed  with  retroactive  effect, 
the  traveler/ importer  must  request  the 
GSP  duty  refund  in  a  letter  that  includes 
the  copv  of  the  receipt  of  payment  and 
submit  the  request  to  the  appropriate 
Customs  port  of  entr> 

Mail  entries 

Should  the  GSP  be  renewed  with 
retroactive  effect,  those  addressees  who 
received  GSP  eligible  merchandise 
(identified  on  the  CF  3419A.  (Mail 
Entr>'))  may  be  eligible  for  a  refund  of 
GSP  duties  and  should  submit  a 
separate  written  claim  for  a  refund.  The 
request  for  the  refund  and  a  copy  of  the 
CF  3419A  should  be  submitted  to  the 
appropriate  International  Mail  Branch 
identified  at  the  bottom  right-hand 
corner  of  the  CF  341 9A.  (The  copv  of 
the  CF  3419A  must  be  included  with  the 
request,  as  the  information  contained  on 
the  form  will  be  the  only  record  of  the 
GSP  merchandise  entered  and  whether 
the  duties  and  fees  were  paid). 

Dated;  .September  Jb.  ^001. 
John  H.  Heinrich, 

Act}ng  A'^sistant  Commissioner.  Field 

Opfrations 

IFRDoi    (n-24').i<  Kiie(i  10- 1-01:  8:45  ami 

BILUNG  CODE  ♦820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Correction- 
International  Fidelity  Insurance 
Company 

agency:  Financial  Management  Service. 

Fi^c  al  Service,  Dep.irtment  of  the 

Tredsiiry. 

action:  Notice. 

summary:  This  is  Supplement  No.  3  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  Julv  2.  2001, 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suretv  Bond  Hram  h  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  The 
underwriting  limitation  for  International 
Fidelity  Insurance  Company,  which  was 
last  listed  m  Treasure'  Department 
Circular  .s:"0  hilv  2.  2nm  revision  at  66 
FR  3,5044  as  .S.i,4().:,i>(H)  is  hereby 
corrected  to  read  $3.('l)n  (>((()  effective 
today 

Federal  h(in(l-.4[i[)r"\  nil,  '  tt    '-rs 
^Imuld  aiiiiotrfte  their  reter>ri(e  copies 
of  the  Trerisur\  (  in  iii.ir  ">~n    2001 
Revision,  at  patje  <'.ii44  t-   reflect  this 
change.  The  (  ir(  iilar  ;:i.i\  '••'•  ^  lewed 
and  downloa(ir-(i  t,hri:'Ui;h  thi   hi'emetat 
http     u-i-vu  >n:'-  lriiss.gov/c570/ 
index  html  ,\  hard  copy  may  be 
purchased  from  the  Ctovernment 
Printing  Offic  e  iGFO),  Subscription 
Servu  e,  Washington,  DC,  telephone 
:^(I2  !  nl^-lHOd  When  .  idenng  the 
Circular  troir,  (-!'<  )   .:->■  'he  following 
stock  number   ~t^'*  (Hi4  -(I4(i67-1. 
Questions  cone erniiii;  "hi-  :ioticemaybe 
directed  to  the  I'  S  D'li.i.nnient  of  the 
Treasun    Financial  Management 
Service   Financial  .Accounting  and 
ServH  es  I)i\  ision.  Surety  Bond  Branch, 
^~()0  East- West  Highwav,  Room  6A04. 
HyattsviUe,  MD  20782, 

Dated:  September  20.  2001, 
Wanda  I    RoEcrs, 

Director,  tmani  lal  Accounting  and  Services 
Division.  Financial  Management  Sen'ice 
[FR  Doc  01-24609  Filed  10-1-01;  8:45  am] 
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Environmental 
Protection  Agency 


40  CFR  Part  52 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — Maricopa 
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Approval  and  Promulgation  of 
Implementation  Plans;  Arizona — 
Maricopa  County  PM-10 
Nonattainment  Area;  Serious  Area  Plan 
for  Attainment  of  the  24-Hour  PM-10 
Standard  and  Contingency  Measures 

AGENCY:  Environmental  Protection 
Agency  (EP.-\j 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve 
provisions  of  the  Revised  MAG  1999 
Senous  Area  Particulate  Plan  for  PM-10 
for  the  Maricopa  Countv  IPhoenixl 
S'onattainment  Area.  February-  2000. 
including  the  revisions  submitted  in 
June  2001  that  address  attainment  of  the 
24-hour  PM-10  national  ambient  air 
quality  standard.  We  also  propose  to 
grant  Arizona's  request  to  extend  the 
Clean  Air  Act  deadline  for  attaining  the 
24-hour  PM-10  standard  in  the  Phoenix 
area  from  2001  to  2006.  Finally,  we 
propose  to  find  that  the  plan  provides 
for  the  implementation  of  contingency 
measures  for  both  the  24-hour  and 
annual  PM-10  standards  and  to  make 
several  revisions  to  our  previous 
proposal  on  the  MAG  plan's  provisions 
for  the  annual  standard  and  our 
proposed  policy  on  attainment  date 
extensions  for  serious  PM-10 
nonattainment  areas. 
DATES:  Comments  on  this  proposal  must 
be  received  in  writing  by  November  1 , 
2001.  Comments  should  be  addressed  to 
the  contact  listed  below 
ADDRESSES:  Comments  should  be 
mailed  to:  Frances  VVicher,  Office  of  .\\r 
Planning  (AIR-2),  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901 

A  copy  of  docket  No  AZ-MA-OG- 
001.  containing  the  EPA  technical 
support  document  (EPA  TSD)  and  other 
material  relevant  to  this  proposed 
action,  is  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours 

A  copy  of  the  docket  is  also  available 
for  inspection  at: 
Arizona  Department  of  Environmental 

Quality.  Library,  3033  N  Central 

Avenue.  Phoenix.  Arizona  85012. 

(602) 207-2217 
Maricopa  Association  of  Governments, 

302  North  1st  Street.  Phoenix. 

Arizona  85003  (602)  254-6300 

Electronic  Availability 

This  document  and  the  Technical 
Support  Document  (TSD)  are  also 


available  as  electronic  files  on  EPA's 
Region  9  Web  Fagi;  at  http:// 
WTVTv.  epa.gov/region09/air. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francf  ?.  Wicher.  Office  of  Air  Planning 
(AIR-2).  U.S.  Environmental  Protection 
Agency.  Region  9.  7.=i  Hawthorne  Street, 
San  Francisco.  California  94105.  (415) 
744-1248.  email: 
vvirherfrancf's^epa.gnv. 
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5.  Demonstrate  attainment  by  the  most 
expeditious  alternative  date  practicable 

\'I.  Administrative  Requirements 

I.  Summary  of  Today's  Proposals 

First,  we  propose  to  approve  the 
provisions  in  the  Revised  MAG  1999 
Serious  Area  Particulate  Plan  for  PM-1 0 
for  the  Maricopa  County  Nonattainment 
Area.  February  2000.  ("MAG  plan") 
including  revisions  to  that  plan 
submitted  in  Maricopa  County  PM-1 0 
Serious  Area  State  Implementation  Plan 
Revision.  Agricultural  Best  Management 
Practices.  June  2001.  (collectively,  "the 
Maricopa  County  serious  area  plan"  or 
"the  plan")  that  address  attainment  of 
the  24-hour  FM-10  standard.'  Our 
proposed  actions  are  based  on  our 
initial  determination  that  the  Maricopa 
County  serious  area  plan  complies  with 
the  Clean  Air  Act's  (CAA)  requirements 
for  serious  PM-10  nonattainment  area 
plans. 

Specifically,  we  propose  to  approve 
the  following  elements  of  the  plan  as 
they  pertain  to  the  24-hour  standard: 

•  The  demonstration  that  the  plan 
provides  for  implementation  of 
reasonably  available  control  measures 
(RACM)  and  best  available  control 
measures  (BACM), 


'  There  are  two  separate  national  ambient  air 
quality  standards  for  PM-10.  an  annual  slandardd 
of  50  Mg/m'  and  a  24-hour  standard  of  150  MS/m' 
We  proposed  approval  of  the  M,'\G  plan  s  annual 
standard  provisions  on  April  l.i.  2000  at  65  FR 
19964. 
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•  The  demonstration  that  attainment 
by  the  CAA  deadline  of  December  31. 
2001  is  impracticable. 

•  The  demonstration  that  attainment 
will  occur  by  the  most  expeditious 
alternative  date  practicable,  in  this  case, 
December  31,  2006, 

•  The  demonstration  that  the  plan 
provides  for  reasonable  further  progress 
and  quantitative  milestones. 

•  The  demonstration  that  major 
sources  of  PM-10  precursors  such  as 
nitrogen  oxides  and  sulfur  dioxide  do 
not  contribute  significantly  to  air  quality 
standard  violations,  and 

•  The  transportation  conformity 
budget. 

Second,  we  are  proposing  to  grant 
Arizona's  request  to  extend  the 
attainment  date  for  the  24-hour  PM-10 
standard  from  December  31,  2001  to 
December  31.  2006.  We  maie  this 
proposal  based  on  our  determination 
that  the  State  has  met  the  CAA's  criteria 
for  granting  such  extensions. 

Third,  we  propose  to  find  that  the 
plan  provides  for  the  implementation  of 
contingency  measures  for  both  the  24- 
hour  and  annual  standards  as  required 
by  the  CAA. 

Finally,  we  make  several  revisions  to 
our  April  13,  2000  proposed  approval  of 
the  annual  standard  provisions  in  the 
Maricopa  County  serious  area  plan. 
These  revisions  involve: 

•  Clarifications  to  our  proposed 
policy  on  granting  attainment  date 
extensions  under  CAA  section  188(e). 

•  Changes  to  Maricopa  County 
Environmental  Services  Department's 
(MCESD)  commitments  to  further 
improve  its  fugitive  dust  rule.  Rule  310, 

•  Changes  to  several  other  control 
measures,  and 

•  Evaluation  of  the  plan's  compliance 
with  the  BACM  requirement  and  most 
stringent  measure  requirement  in  CAA 
section  188(e)  for  the  agriculture  source 
category  based  on  the  State's 
Agricultural  Best  Management  Practices 
General  Permit  Rule.- 

This  preamble  describes  our  proposed 
actions  on  the  Phoenix  area  plan  and 
provides  a  summary  of  our  evaluation  of 
the  plan.  Our  detailed  evaluation  of  the 
plan  can  be  found  in  the  technical 
support  document  that  accompanies 
this  proposal.  See  'Technical  Support 
Document.  Notice  of  Proposed 
Rulemaking  on  the  Serious  Area  PM-10 
State  Implementation  Plan  for  the 
Maricopa  County  PM-10  Nonattainment 
Area  Provisions  for  Attaining  the  24- 
Hour  Standard  and  Contingency 
Measures,  "  September  14.  2001  (EPA 


TSD).  The  EPA  TSD  is  an  integral  pari 
of  this  proposal  and  should  be  revipwed 
prior  to  making  comments  A  l^ipv  uf 
the  EPA  TSD  can  be  downloaded  from 
our  website  or  obtained  by  calling  or 
writing  the  contact  person  listed  above. 

II.  Background  to  Today's  Proposals 

A  PM-10  Air  Quality  in  the  Phoenix 
Area 

The  Maricopa  County  [Phoenix]  FM- 
10  nonattainment  area  is  located  in  the 
eastern  portion  of  Maricopa  County  and 
encompasses  the  cities  of  Phoenix, 
Mesa.  Scottsdale,  Tempe.  Chandler. 
Glendale  as  well  as  1 7  other 
jurisdictions  and  considerable 
unincorporated  County  lands  '  40  CFR 
81.303.  The  area  is  home  to  almost  J 
million  people. 

The  area  violates  both  the  annual  and 
24-hour  PM-10  standards  In  1990,  the 
area  was  designated  nonattainment  for 
PM-10  and  classified  as  moderate  In 
1996.  because  of  continuing  violations 
of  both  PM-10  standards,  the  area  was 
reclassified  to  serious  and  required  to 
submit  a  serious  area  plan  bv  Det:ember 
10,  1997.  61  FR  21372  (May  10.  1996) 

The  principal  contributors  to  elevated 
PM-10  levels  in  the  Phoenix  area  are 
fugitive  dust  sources  such  as 
construction  sites,  unpaved  roads, 
vacant  lots,  agricultural  sources,  and 
paved  road  dust.  Also  contributing  to 
the  PM-10  problem,  but  to  a  much 
lesser  degree  than  fugitive  dust,  are 
internal  and  external  combustion 
sources  including  directly-emitted  PM- 
10  from  automobiles,  trucks, 
construction  equipment,  buses, 
residential  woodburning  and  industrial. 
commercial,  and  residential  use  of 
natural  gas  and  fuel  oil.  See  MAG  plan. 
p.  3-5. 

There  is  a  long  and  complex  history 
to  PM-10  air  quality  plaiming  in  the 
Phoenix  area.  A  summary-  of  this  history 
can  be  found  in  the  annual  standard 
proposal  at  65  FR  19964.  19965  A  more 
detailed  history  can  be  found  in  section 
1  of  the  EPA  TSD, 

B.  Description  of  the  MAG  Plan  s 
Provisions  for  Attaining  the  24-Hour 
PM-W  Standard 

Arizona  has  made  several  submittals 
to  address  the  CAA  requirements  tor 
serious  PM-10  nonattainment  area 
plans  for  the  Phoenix  area  The 
provisions  for  attainming  the  24-hour 
PM-10  standard  are  found  mainly  in 
three  of  these  submittals:  the  1997 


Micrnscale  plrtti  •  iti<  _:ri()i)  MAG  plan. 
and  the  2001  Be>t  Managnnient 
Practices  (BMP!  submittal.^  The  latter 
twn  d(H  uments  are  the  subject  of  this 
proposal  and  are  described  in  more 
detail  below.  We  have  already  acted  on 
the  MicroscaJe  plan,  see  62  FR  41856 
(August  4,  1997)  We  describe  this  plan 
and  explain  its  relationship  to  today's 
proposal  in  the  next  section. 

Tne  first  submittal  is  the  Revised 
Maricopa  Association  of  Governments 
1 999  Serious  Area  Particulate  Plan  for 
PM-10  for  the  Maricopa  County 
Nonattainment  Area,  February  2000. 
This  plan  was  developed  by  the 
Maricopa  Association  of  Governments 
(M.^G),  the  lead  air  quality  planning 
agency  in  Maricopa  County,  The 
,\rizona  Department  of  Environmental 
Quality  (.■M)EQ)  submitted  this  plan  as 
a  revision  to  the  .Arizona  State 
Implementation  Flan  (SIP)  on  February 
16,  2000.  We  refer  to  this  plan  in  this 
document  as  the  MAG  plan  or  the 
revised  M.^tJ  plan;  however,  we 
occasionally  use  these  terms  to  refer  to 
the  set  of  documents  that  collectively 
comprise  the  Maricopa  County  serious 
area  PM-10  plan 

The  second  docunieui  is  the  Maricopa 
County  PM-10  Serious  Area  State 
Implementation  Plan  Revision. 
Agricultural  Best  Munagi'nu-nt 
Practirci,.  (BMPi  lune  2U01,  submitted 
in  draft  on  April  26.  2001  and  final  on 
lune  13.  2001   This  SIP  revision  was 
developed  by  .\nEQ  We  refer  to  this 
submittal  as  the  BMP  TSD 

The  MAG  plan  contains  a  1994 
inventory  and  uses  the  urban  airshed 
model/limited  chemistry'  version  (UAM/ 
LCI  to  model  regional  air  qualify  in  1995 
as  a  ba.se  year  and  in  2006  as  the 
attainment  year  for  both  the  annual  and 
24-hour  standards  The  MAC!  plan, 
however,  relies  primarily  on  air  quality 
modeling  performed  in  the  Microscale 
plan  to  e\aluate  localized  24-hour 
exceedances. 

The  MAC]  plan,  as  revised  by  the  BMP 
TSD,  includes  s  BACAI  analysis  and  a 
demonstration  that  attainment  by  2001 
IS  impracticable  fur  b(jth  the  24-hour 
and  aimual  PM-10  standards.  It  also 


-  Except  for  these  limited  niimher  uf  revisions,  we 
are  not  reopening  the  loninient  period  and  are  not 
sohciting  comments  on  our  .^pril  1,1.  2000  proposal 


'The  Maanropa  nonailaimiieni  arcH  also  includes 
the  town  of  Apm  he  lunclioii  m  Final  (.cuiiU 
.Apar he  lunction  is  covered  b\  a  separate  an  quaHlN 
plan  and  will  !)«'  addressed  in  a  later  action. 


*The  1997  Microscale  plan  is  the  Plan  for 
Attainment  of  the  24hour  PM-10  Standard— 
Maricopa  County  PM-10  NonattaintnenI  Area. 
Arizona  Department  of  Environmental  Quality. 
May,  1997 

^The  other  submittals  contain  rules  and  other 
control  measures  relied  on  to  provide  for  RACM. 
BACM.  reasonable  further  progress  an  attainment 
These  submittals  include  the  commitments  by  local 
jurisdictions  to  PM-10  control  measures  submitted 
in  December  1997.  revised  MCESD  Rules  310  and 
310.01  submitted  in  March  2000,  Maricopa 
County's  Residential  Wood  Bummg  Ordinance 
submitted  in  January  2000,  and  the  Agricultural 
Best  Management  Practices  (BMP)  General  Permit 
Rule  submitted  in  luly  2000 
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includes,  again  for  both  PM-10 
standards,  the  State's  request  for  a  five- 
year  extension  of  the  attainment  date,  a 
demonstration  that  the  plan  includes  for 
the  most  stringent  measures  found  in 
other  states'  plans,  and  a  demonstration 
of  attainment  by  December  31,  2006. 

The  BMP  TSD  updates  the  MAG  plan 
to  reflect  the  State's  adoption  of  the 
Agricultural  General  Permit  rule  to 
control  PM-10  from  agricultural  sources 
in  Maricopa  County.  It  includes  a 
background  document  which  providps 
the  BACM  demonstration  for 
agricultural  sources  for  both  standards, 
a  revised  demonstration  of  attainment 
and  reasonable  further  progress  (RFP) 
for  the  24-houi  standard  at  two 
monitoring  sites,  and  revisions  to  the 
contingency  measure  provisions  for 
both  standards.  It  also  includes 
documentation  quantifying  emission 
reductions  from  the  Agricultural 
General  Permit  rule  and  documentation 
related  to  implementing  this  rule. 

C  Previous  Actions  on  the  Phoenix 
Serious  Area  PM-10  Plan 

We  have  taken  three  actions  related  to 
the  Phoenix  Serious  Area  PM-10  plan: 
the  proposed  approval  of  the  MAG 
plan's  provisions  for  the  annual 
standard,  the  partial  approval/  partial 
disapproval  of  the  1997  Microscaie 
plan,  and  the  approval  of  .\rizona's 
Agricultural  BMP  General  Permit  rule. 
With  today's  proposal,  we  have  now- 
proposed  action  on  all  elements  of  the 
Maricopa  County  serious  area  PM-10 
plan. 

1   Annual  Standard  Proposal 

On  April  13.  2000,  we  proposed  to 
approve  the  M.'XG  plan's  provisions  for 
attainment  of  the  annua!  PM-IO 
standard  See  65  FR  19964  ' 
Specificallv,  we  proposed  to  approve  for 
the  annual  standard  the  provisions  for 
implementation  of  RACAI  and  BACM. 
the  demonstration  that  attainment  bv 
2001  is  impracticable,  th*' 
demonstration  that  attainment  will 
occur  bv  the  most  expeditious 
alternative  date,  the  RFP  demcmstratidii. 
the  quantitative  milestones,  and  the 
conformity  budget.  We  also  proposed  to 
grant  an  extension  of  the  attainment 
date  from  2001  to  2006  based  on  our 
proposed  determination  that  Arizona 


"  In  ihp  .innu.ii  s^.inilird  prop^odi  ind    p.  th>'  V.y  \ 
TSD  fur  tixirts  >.  pr';p<isril   wi>  (iisr.us*.  thf  lf•^,^l  h,tsi\ 
((ir  ^rparatinn  th-'  priip<.i«'<1  .ipprovHW  for  th>'  J4 
hour  dnd  .irinii.il  slatulard^  ^n<l  ihf  pnKlu.il 
rPd'ion>  WH  c.hnM'  in  do  \i>  S»-e  65  FR  149M.  19^9 
and  s«  lion  1  of  the  EH.-\  TSD  We  Intent,  however. 
(o  finalize  actions  on  txjth  standards  in  a  single 
rulemakinK  in  early  2002. 


had  met  the  CAA  criteria  for  granting 
such  an  extension. 

In  April'2000  preamble,  we  also 
proposed  to  approve  the  base  year 
regional  emissions  inventory  required 
by  CAA  section  172(c)(3),  MCESD's 
Rules  310  and  310.01 .  Maricopa 
Countv's  Residential  Woodbuming 
Ordinance,  and  the  commitments  by  the 
cities,  towns,  and  Countv  of  Maricopa. 
,\DEQ.  MAG.  and  other  State  and  local 
agencies  to  implement  various  PM-10 
control  measures.  These  proposals  were 
applicable  to  both  the  annual  and  24- 
hour  PM-10  standards  and  thus  are  not 
being  repeated  today 

2.  Microscaie  Plan  Partial  Approval/ 
Partial  Disapproval 

The  attainment  demonstration  for  the 
24-hour  standard  in  the  Maricopa 
Countv  serious  area  plan  has  both  a 
local  modeling  component  and  a 
regional  modeling  component.  Portions 
of  the  local  or  microscaie  component  are 
found  in  the  Microscaie  plan,  the  2000 
MAG  plan,  and  the  BMP  TSD.  The 
regional  component  is  contained 
completelv  within  the  2000  MAG  plan. 

Most  of  the  technical  evaluation  for 
the  microscaie  component  is  contained 
in  the  Microscaie  plan  which  was 
submitted  to  us  in  May  1997.  It 
evaluates  exceedances  of  the  24-hour 
PM-10  standard  at  four  Phoenix  area 
monitoring  sites;  Salt  River.  Maryvale, 
Gilbert,  and  W^st  Chandler. 

This  evaluation  involved  developing 
local,  dav-spetific  inventories  and 
dispersion  modeling  to  determine 
source  contributions  to  exceedances  at 
each  site.  The  evaluation  showed  that 
the  primary  contributors  to  24-hour 
exceedances  in  the  Phoenix  area  are 
local  fugitive  dust  sources  such  as 
construction  sites,  agricultural  fields 
and  aprons,  vacant  lots,  unpaved  roads 
and  parking  lots,  and  earthmoving 
operati(jp.s.  The  Microscaie  plan  also 
described  the  type  of  controls  necessary 
to  show  attainment  at  each  site  although 
the  plan  onlv  assured  the 
implementation  of  such  controls  on 
construction-related  sources. 

We  approved  the  Microscaie  plan  in 
p.irt  and  disapproved  it  in  part  on 
August  4.  1997  (62  FR  41856).  'We 
approved  the  attainment  and  RFP 
demonstrations  for  the  Salt  River  and 
Marvvale  sites  because  the  plan 
dem(jnstrated  expeditious  attainment  at 
these  sites;  however,  we  disapproved 
these  demonstrations  for  the  West 
(Chandler  and  (jilbert  sites  because  the 
plan  did  not  demonstrate  attainment  at 
them.  Because  attainment 
demonstrations  at  the  Salt  River  and 
Maryvale  sites  were  already  approved. 
ADEQ  limited  its  subsequent  microscaie 


work  to  developing  approvable 
demonstrations  for  the  Gilbert  and  West 
Chandler  sites.  Oui  proposal  today  is 
also  limited  to  these  two  sites. 

To  evaluate  the  provisions  for  the  24- 
hour  PM-10  standard  in  the  MAG  plan, 
we  are  relying  to  a  large  extent  on  our 
previous  evaluation  of  the  Microscaie 
plan.  Except  for  the  findings  related  to 
the  implementation  of  BACM,  we  have 
not  reevaluated  the  24-hour  standard 
provisions  that  we  have  already  found 
adequate  or  approved  as  part  of  our 
actions  on  the  Microscaie  plan. 

More  information  on  the  Microscaie 
plan  can  be  found  in  section  1  of  the 
EPA  TSD  and  our  proposed  and  final 
rulemakings  on  it.  62  FR  31025  (June  6. 
1997).and  62  FR  41856  (August  4,  1997). 

3.  Arizona's  Agricultural  BMP  General 
Permit  Rule  Approval 

The  analysis  done  for  the  Microscaie 
plan  revealed  for  the  first  time  how  . 
significant  a  contribution  agricultural 
sources  make  to  exceedances  of  the  24- 
hour  PM-10  standard  in  the  Phoenix 
area.  See  Microscaie  plan,  pp.  18-19.  In 
order  to  develop  adequate  controls  for 
this  source,  Arizona  passed  legislation 
in  1997  establishing  an  Agricultural 
Best  Management  Practices  (BMP) 
Committee  and  directing  the  Committee 
to  adopt  by  rule  by  June  10,  2000,  an 
agricultural  general  permit  specifying 
best  management  practices  for  reducing 
PM-10  from  agricultural  activities.  The 
legislation  also  required  that 
implementation  of  the  agricultural 
controls  begin  by  June  10,  2000  with  an 
education  program  and  full  compliance 
with  the  rule  be  achieved  by  December 
31.  2001   See  Arizona  Revised  Statutes 
(A.R.S.)  49-457. 

In  September  1998,  the  State 
submitted  the  legislation.  On  June  29, 
1999,  we  approved  it  as  meeting  the 
RACM  requirements  of  the  CAA.'  64  FR 
34726. 

While  we  approved  the  legislation  as 
RACM,  it  was  the  State's  intent  that  it 
also  serve  as  BACM  and  MSM  for 
agricultural  sources  in  the  serious  area 


"  In  1998.  vve  promulRated  a  modt^rate  area  I'M- 
10  frderal  implementation  pUn  (FlHi  for  the 
Fh()eni.x  area  63  FR  41326  (.August  :).  1998).  One 
iif  the  measuT^s  in  this  FIP  was  our  Lomrnitment  to 
adopt  RCM  for  agricultural  sources.  RACM  being 
the  pninarv  control  rHquirement  for  moderate  PM- 
10  nonattainment  areas  .Arizona  submitted  the 
BMP  legislation  in  1998  as,  among  other  things,  a 
substitute  for  our  FIP  RACM  (fimmitment.  Before 
vve  could  withdraw  our  FIP  R-ACM  commitment 
and  replace  it  with  the  State  s  legislation,  we  had 
to  first  find  that  the  legislation  was  at  least  RACM. 
hence  our  initial  determination  that  it  was  at  least 
RCM.  For  further  information  on  this  legislation 
and  its  relationship  to  the  histon.-  of  PM-10 
planning  in  the  Phoenix  area,  see  the 

Implementation  of  BACM  and  Inclusion  of  MSM 
for  Agricultural  Sources"  section  in  the  EPA  TSD. 
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PM-IO  plan.  Therefore,  in  our  annual 
standard  proposal,  we  evaluated  and 
proposed  to  find  that  the  legislation  met 
the  CAA  BACM  and  MSM  requirements 
for  the  agricultural  source  category  65 
FR  19964. 19981. 

After  a  series  of  meetings  during  1999 
and  2000,  the  Agricultural  BMP 
Committee  adopted  the  agricultural 
general  permit  rule  and  associated 
definitions,  effective  May  12,  2000.  at 
Arizona  Administrative  Code  (AAC) 
R18-2-610,  "Definitions  for  R18-2- 
611."  and  611,  "Agricultural  PM-10 
General  Permit;  Maricopa  PMlO 
Nonattainment  Area"  (collectively, 
general  permit  rule).  The  State 
submitted  the  general  permit  rule  in 
July  2000  and  its  analysis  quantif\-ing 
the  emission  reductions  expected  from 
the  rule  and  the  demonstration  that  the 
rule  meets  the  CAA's  RACM.  BACM  and 
MSM  requirements  in  the  June  2001 
BMP  TSD.  We  proposed  to  approve  the 
rule  as  meeting  the  CAA  requirement  for 
RACM  on  June  29,  2001  and  signed  the 
final  approval  on  September  10,  2001. 
See  66  FR  34598. 

We  are  today  withdrawing  our 
proposed  finding  in  the  annual  standard 
proposal  that  the  State  legislation 
provides  for  the  implementation  of 
BACM  and  MSM  for  agricultural 
sources  for  the  annual  standard.  66  FR 
19964.  19981.  In  its  place  we  are 
proposing  to  find  that  the  General 
Permit  rule  provides  for  the 
implementation  of  BACM  and  MSM  for 
agricultural  sources  for  the  annual 
standard.  This  proposal  is  based  on  our 
analvsis,  summarized  later,  of  the  rule 
and  the  State's  demonstrations  in  the 
BMP  TSD  and  is  in  addition  to  our 
proposed  finding  that  the  rule  pro\ides 
for  the  implementation  of  BACM  and 
MSM  for  the  24-hour  standard. 

III.  The  CAA's  Planning  Requirements 
for  Serious  PM-10  Nonattainment 
Areas 

The  Phoenix  area  is  a  PM-10 
nonattainment  area  that  has  been 
reclassified  to  serious  because  it  failed 
to  attain  by  the  moderate  area 
attainment  date  of  December  31.  1994. 
Such  an  area  must  submit,  within  18 
months  of  the  reclassification,  revisions 
to  its  implementation  plan  that  address 
the  CAA  requirements  for  serious  PM- 
lO nonattainment  areas.  CAA  section 
189(b)(2).  These  requirements  are: 

(a)  assurances  that  the  BACM. 
including  best  available  control 
technology  (BACT)  for  stationan.' 
sources,  for  the  control  of  PM-10  shall 
be  implemented  no  later  than  4  years 


after  the  area  is  reclassified  (CAA 
section  189(bl(l)(B)); " 

(b)  assurances  that  B.ACTT  nn  major 
stationary  sources  of  PM-10  precursors 
shall  be  implemented  no  later  than  4 
years  after  the  area  is  reclassified  except 
where  EPA  has  determined  that  such 
sources  do  not  contribute  significantly 
to  exceedances  of  the  PM-10  standards 
(CAA  section  189(e)); 

(c)  a  demonstration  (including  air 
quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  2001  or  where  the  State  is 
seeking  an  extension  of  the  attainment 
date  under  section  188(e).  d 
demonstration  that  attainment  by 
December  31,  2001  is  impracticable  and 
that  the  plan  provides  for  attainment  h\ 
the  most  expeditious  alternative  date 
practicable  (CAA  sections  188((;)(2)  ami 
189(b)(1)(A)); 

(d)  quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
toward  attainment  by  the  applicable 
attainment  date  (CAA  sections  172(c)(2) 
and  189(c));  and 

(e)  a  comprehensive.  a(. curate.  (  urrfiit 
inventory  of  actual  emissions  from  ri!l 
sources  of  PM-10  (CAA  section 
172(c)(3)), 

Serious  area  plan  must  alst)  provide 
for  the  implementation  of  t.ontingency 
measures  if  the  area  fails  to  make  RFP 
or  attain  by  its  attainment  deadline 
These  contingency  measures  are  to  take 
effect  without  further  action  by  the  State 
or  the  Administrator.  CAA  section 
172(c)(9). 

Serious  area  PM-10  plans  must  also 
meet  the  general  requirements 
applicable  to  all  SIPs  including 
reasonable  notice  and  public  hearing 
under  section  110(1).  necessar\- 
assurances  that  the  implementing 
agencies  have  adequate  personnel, 
funding  and  authorit\  under  section 
110(a)(2)(E)(i)  and40(;FR  nl  280;  and 
the  description  of  enforcement  methods 
as  required  by  40  CFR  51  111 

We  have  issued  a  Crcneral  Preamble*' 
and  Addendum  to  the  General 
Preamble'"  describing  our  preliminary 


"  When  a  moderate  area  is  reclassifled  to  serious. 
the  requirement  to  implement  RACM  in  section 
t89|a)(1)(C)  remains  and  is  augmented  by  the 
requirompnt  to  implement  BACM.  Thus,  a  serious 
.irtH  PM-10  plan  must,  in  addition  to  BACM. 
[iroMilc  fur  the  implementation  of  RACM  as 
e\pe<iltiousU  as  praHicable  to  the  extent  thai  the 
RA(A1  requirement  ha.s  not  been  satisfied  in  tfie 
area's  moderate  area  plan. 

"State  Implementation  Plans:  General  Preamble 
for  the  lm(ilemeiilrflion  of  Title  I  of  the  Clean  Air 
Ai  t  Ainendmenls  of  IWO,"  57  FT?  13498  (April  16. 
1W2I  and  57  CK  18070  (April  28.  1992). 

'" 'State  Implement.ition  Plans  for  Serious  PM- 
IO  Nonalt.iinment  .^re.i'-,  and  Attainment  Date 


views  on  how  the  Agency  intends  to 
review  SIPs  submitted  to  meet  the 
CAA's  requirements  for  PM-10  plans. 
The  General  Preamble  mainly  addresses 
the  requirements  for  moderate  areas  and 
the  Addendum,  the  requirements  for 
serious  areas. 

r\'.  The  M.\G  Plan  s  Compliante  with 
the  C.\A's  Requirempnls  (or  Serious 
PM-10  Nonattainment  .\rea 

The  following  sections  present  a 
condensed  discussion  of  our  evaluation 
of  the  MAG  plan's  compliance  with  the 
applicable  CAA  requirements  for 
attaining  the  24-hour  PM-10  standard 
Our  complete  evaluation  is  found  in  the 
EP.A  TSD  for  this  proposal.  We  strongly 
urge  anyone  wishing  to  comment  on 
this  proposal  to  Fu"st  review  the  TSD 
before  preparing  comments.  A  copy  of 
the  TSD  can  be  downloaded  from  our 
website  or  obtained  by  calling  or  writing 
the  contact  person  listed  above. 

A   Completeness  of  the  SIP  Submittals 

CAA  section  110(k)(l)(B)  requires  us 
to  determine  if  a  SIP  submittal  is 
complete  within  60  days  of  its  receipt. 
This  completeness  review  allows  us  to 
Ljuitkly  determine  if  the  submittal 
iiK  ludes  all  the  necessary  items  and 
information  we  need  to  take  action  on 
it.  We  make  completeness 
determinations  using  criteria  we  have 
established  in  40  CFR  part  51,  appendix 
V 

We  found  ADEQs  Februar\'  16.  2000 
submiMdl  if  (lie  final  revised  MAG 
senmiv  tn  ,,  i'M-io  plan  complete  on 
Februan,'  25.  2000.  See  letter,  David  P. 
Howekamp.  EPA,  to  Jacqueline  Schafer. 
ADEQ 

We  also  found  ADEQs  [une  13.  2001 
submittal  of  the  BMP  TSD  complete  on 
August  10,  2001.  See  letter,  lack 
Broadbent.  EPA.  to  Jacqueline  Schafer. 
ADEQ 

B  Adequacy  of  the  Transportation 
Conformity  Budgets 

CAA  Section  176(c)  requires  that 
federally-funded  or  approved 
transportation  plans,  programs,  and 
projects  in  nonattainment  areas 
"conform"  to  the  area's  air  quality 
implementation  plans.  Conformity 
ensures  that  federal  transportation 
acti   n^  (i<>  not  worsen  an  area's  air 
qualiiN  or  interfere  with  its  meeting  the 
air  quality  standards.  We  have  issued  a 
conformity  rule  that  establishes  the 
criteria  and  procedures  for  determining 


Waivers  for  PM-10  Nonattainment  Areas,  and 
Attainment  Date  Waivers  for  PM-10  Nonattainment 
Areas  Generally:  Addendum  to  the  General 
Preamble  for  the  implementation  of  Title  I  of  the 
Clean  Air  Art  Amendments  of  1990.    59  FR  41998 
(August  16.  19941 
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whether  or  not  transportation  plans, 
programs,  and  projects  conform  to  a  SIP 
See  40  CFR  part  93.  subpart  A. 

One  of  the  pnmar\'  tests  for 
conformity  is  to  show  transportation 
plans  and  improvement  programs  will 
not  cause  motor  vehicle  omissions 
higher  than  the  levels  needed  to  make 
progress  toward  and  meet  the  air  quality 
standards  The  motor  vehicle  emissions 
levels  needed  to  make  progress  toward 
and  meet  the  air  quality  standards  are 
set  in  an  area's  attainment  and/or  RFP 
plans  and  are  known  as  the  "emissions 
budget  for  motor  vehicles   '  Emissions 
budgets  are  established  for  specific 
vears  and  specific  pollutants.  See  40 
CFR  9.3  118(a). 

Before  an  emissions  budget  in  a 
submitted  SIP  revision  can  be  used  m  a 
conformity  determination,  we  must  first 
determine  that  it  is  adequate  The 
criteria  by  which  we  determine 
adequacy  of  submitted  emission  budgets 
are  outlined  in  our  conformity  nile  in  40 
CFR  93.118(e)(4)  A  finding  of  adequacv 
does  not  approve  an  emissions  budget, 
it  simplv  allows  states  to  begin  to  use 
the  budget  in  conformity  determinations 
pending  our  action  on  the  overall  SIP 

The  MAG  plan  establishes  a  mobile 
source  emissions  budget  of  59.7  mtpd 
This  regional  budget  is  applicable  to 
both  the  annual  and  24-hnur  PM-10 
standards  The  on-road  mobile  source 
portion  of  the  budget,  which  includes 
emissions  from  reentrained  road  dust. 
vehicle  exhaust,  and  travel  on  unpaved 
roads,  is  58.6  mtpd  The  road 
construction  dust  portion  of  the  budget 
is  1.1  mtpd.  MAG  plan,  p  8-13. 

On  March  30.  2000.  we  found 
adequate  for  transportation  conformity 
purposes  this  motor  vehicle  emissions 
budget.  Our  adequacy  finding  is 
documented  in  section  II  of  the  EPA 
TSD  for  the  annual  standard  As  a  result 
of  our  adequacy  finding.  MAG  and  the 
Federal  Highway  Administration  are 
now  required  to  use  this  budget  in  all 
conformity  analyses 

As  discussed  later  in  this  preamblf. 
we  are  proposing  to  approve  both  the 
attainment  and  reasonable  further 
progress  demonstrations  for  the  24-hour 
standard  in  the  Maricopa  County 
serious  area  PM-10  plan.  The  59  7  mtpd 
budget  is  consistent  with  these 
demonstrations.  We,  therefore,  propose 
to  approve  it  as  the  motor  vehicle 
emissions  budget  for  the  24-hour  PM-IO 
standard  under  CAA  section  1 76(c). 

C,  Emissions  Inventory- 

CAA  section  172(c)(3)  requires  that 
nonattainment  area  plans  include  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources  in  the  nonattainment  area  To 


meet  this  requirement  Arizona 
submitted  d  1994  base  year  inventory  as 
part  of  tht'  MAG  plan  See  MAG  plan. 
Appendix  A.  Exhibit  6.  We  proposed  to 
approve  this  inventory'  as  meeting  the 
requirements  of  section  172(c)(3)  in  our 
proposal  on  the  annual  standard 
provisions.  See  65  PR  19964,  19970. 

In  the  Phoenix  nonattainment  area, 
both  regional  and  microscale  modeling 
inventories  are  needed  to  accurately 
reflect  t'hf^sourres  that  are  contributing 
to  24-hour  PM-10  ambient  levels.  The 
regional  modeling  inventories  were 
derived  from  the  1994  base  year 
inventory  and  are  the  same  for  the 
annual  and  24-hour  standards.  We 
proposed  to  find  these  regional 
modeling  inventories  to  be  acceptable  as 
part  of  annual  standard  provisions.  See 
65  PR  19964. 199H5-199B6. 

.■\UEQ  developed  microscale  and 
subregional  inventories  for  1995  (the 
modeling  base  year)  for  the  West 
Chandler  and  Gilbert  microscale  sites. 
See  Microscale  plan.  Appendix  A, 
Chapter  4  and  MAG  plan.  Appendix  C, 
Exhibit  3.  Chapter  3   In  the  1997 
Microscale  plan,  ADEQ  also  developed 
1995  inventories  for  the  two  other 
microscale  sites,  Maryvale  and  Salt 
River.  See  Microscale  plan,  Appendix 
\.  Chapters  4  and  6  We  evaluated  the 
1995  inventf/ru's  for  all  four  sites  as  part 
of  our  action  on  the  overall  Microscale 
plan  See  62  FR  31025.  31030  dune  6. 
1997).  These  microscale  inventories  are 
specialized  modeling  in\ entory  and  is 
not  intended  to  satisfy  the  CAA  section 
1 72(c)(3)  requirement. ' ' 

We  discuss  emissions  inventories  in 
this  preamble  and  in  the  EPA  TSD  in 
order  to  present  a  complt'te  technical 
review  of  the  Maricopa  County  serious 
area  plan's  provisions  for  attainment  of 
the  24-hour  standard   Elmissions 
inventories  play  a  fundamental  role  in 
air  quality  modeling,  and  CAA  section 
189(b)(1)(A)  requires  attainment 
demonstrations  in  PM-10  serious  area 
plan  to  be  based  on  modeling.  We 
cannot  find  this  modeling,  or  the 
attainment  demonstraticms  that  are 
derived  from  it,  approvable  without  first 
finding  that  the  underlying  emissions 
inventories  are  adequate.  We  are  not, 
however,  proposing  anv  actions  today 
on  the  inventories  relied  on  in  the 
Maricopa  Count\  serious  area  plan  for 
demonstrating  attainment  of  the  24-hour 
•standard  bef;ause,  as  discussed  above, 
we  have  already  either  proposed  to 
approve  them  or  found  them  to  be 
acceptable. 


"  The  microscale  inventories  include  onls 
soun.es  within  a  small  area  surrounding  each 
monitor  rather  than  all  sources  within  the  entire 
nonattainment  area  as  requirement  in  CAA  sectuin 
172(c)(3l. 


D.  Adequate  Monitoring  Network 

We  discuss  the  adequacy  of  the 
monitoring  network  in  this  preamble 
solely  to  support  our  finding  that  the 
plan  appropriately  evaluates  the  PM-10 
problem  in  the  Phoenix  area.  Reliable 
ambient  data  is  necessary  to  validate  the 
base  year  air  quality  modeling  which  in 
turn  is  necessary  to  assure  sound 
attainment  demonstrations. 

The  CAA  requires  states  to  establish 
and  operate  air  monitoring  networks  to 
compile  data  on  ambient  air  quality  for 
all  criteria  pollutants.  Section 
110(a){2)(B)(i).  Our  regulations  in  40 
CFR  58  establishes  specific  regulatory 
requirements  for  operating  air  quality 
surveillance  networks  to  measure 
ambient  concentrations  of  PM-10, 
including  measurement  method 
requirements,  network  design,  quality 
assurance  procedures,  and  in  the  case  of 
large  urban  areas,  the  minimum  number 
of  monitoring  sites  designated  as 
National  Air  Monitoring  Stations 
(NAMS). 

Ambient  networks,  however,  do  not 
need  to  meet  all  our  regulations  to  be 
found  adequate  to  support  air  quality 
modeling.  A  good  spatial  distribution  of 
sites,  correct  siting,  and  quality-assured 
and  quality-controlled  data  are  the  most 
important  factors  we  consider  when 
evaluating  the  monitoring  network  for 
air  quality  modeling.  Nonattainment 
area  plans  developed  under  title  I.  part 
D  of  the  Clean  Air  Act  are  not,  in 
general,  required  to  address  how  the 
area's  air  quality  network  meets  our 
monitoring  regulations.  These  plans  are 
submitted  too  infrequently  to  serve  as 
the  vehicle  for  assuring  that  monitoring 
networks  remain  current. 

The  base  year  for  the  MAG  plan  is 
1995.  In  1995,  there  were  16  monitoring 
sites  operated  by  either  MCESD  or 
ADEQ  that  collected  PM-10  data  in  the 
Phoenix  area,  three  designated  as 
NAMS,  five  designated  as  state/local 
monitoring  stations,  and  eight 
designated  as  special  purpose  monitors. 
All  of  the  sites  were  operated  in 
accordance  with  our  regulations  in 
1995.  Figure  3-2  in  the  MAG  plan  lists 
the  names  of  the  sites  and  their 
locations  in  the  Phoenix  area  as  of  April 
1999.  Most  of  these  FM-10  monitoring 
sites  were  sited  as  neighborhood  scale 
with  an  objective  of  assessing 
population  exposure.  Given  the  nature 
of  the  emission  sources  in  the  Phoenix 
area,  which  are  mostly  local  fugitive 
dust  sources,  we  believe  this  is  an 
appropriate  focus  of  the  network. 

The  24-hour  attainment 
demonstration  in  the  MAG  plan  relies, 
in  part,  on  showing  attainment  at  four 
specific  monitoring  sites.  These  sites 
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were  chosen  to  evaluate  the  type  and 
mix  of  sources  thought  to  be 
contributing  to  elevated  24-hour  PM-ID 
levels:  Salt  River  for  its  proximity  to 
industrial  sources:  West  Chandler  for  its 
nearby  highway  construction;  Marvvale 
for  its  residential  area  coupled  with 
land  disturbing  activities  due  to  the 
construction  of  a  park,  and  Gilbert  for 
its  proximity  to  agricultural  land.  In 
1995  these  sites  recorded  the  highest 
and  most  frequent  exceedances  of  the 
24-hour  PM-10  standard.  They  are  also 
representative  of  similar  areas  in  the 
Phoenix  area  that  may  not  have 
monitoring  sites. 

Based  on  our  evaluation,  we  have 
concluded  that  the  monitoring  network 
operated  by  the  MCESD  and  ADEQ  in 
1995  was  adequate  to  support  the  air 
quality  modeling  in  the  MAG  plan.  The 
network  utilized  EPA  reference  or 
equivalent  method  monitors  and  both 
agencies  have  EPA-approved  quality 
assurance  plans  in  place. 

E.  Contribution  to  PM-10  Excfcdancps 
of  Major  Sourcps  of  PM-10  Precursors 

CAA  section  189(e)  requires  a  state  to 
apply  the  control  requirements 
applicable  to  major  stationary  sources  of 
PM-10  to  major  stationary  sources  of 
PM-10  precursors,  unless  we  determine 
such  sources  do  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS  in  the  area.  P"or  the 
serious  area  plan,  a  major  source  is  one 
that  emits  or  has  the  potential  to  emit 
over  70  English  tons  per  year  (tpy)  of 
sulfur  oxides  (SOx),  nitrogen  oxides 
(NOx).  or  ammonium. 

PM-10  precursors  react  in  the 
atmosphere  to  form  secondare' 
particulate,  secondare'  because  it  is  not 
directly  emitted  from  the  source.  The 
MAG  plan  does  not  provide  specific 
information  on  the  impact  of  major 
precursor  sources  on  Phoenix  PM-10 
levels;  however,  it  does  provide 
sufficient  information  on  the 
contribution  of  total  secondary 
particulates  to  PM-10  levels  and  the 
emissions  from  major  precursor  sources 
to  estimate  the  impact. 

We  estimate  that  major  stationan' 
sources  contribute  at  most  0.61  Mg/m '  to 
24-hour  PM-10  levels  in  the  Phoenix 
area.  See  EPA  TSD  section.  "BACT  for 
Major  Stationary  Sources  of  PM-10 
Precursors."  We  estimated  this 
contribution  by  assuming  that  the  major 
stationary  sources'  contribution  to 
secondary  levels  is  proportional  to  their 
presence  in  the  inventory.  We  believe 
that  this  assumption  is  reasonable  given 
the  ver\'  small  presence  of  major 
stationary'  sources  in  the  precursor 
inventon,'  and  the  small  contribution 
total  secondaries  make  to  PM-10  levels 


in  Phoenix.  Moreover.  secondar\ 
particulate  takes  hours  to  form  in 
ambient  air  from  its  prec:ursors.  By  the 
time  sfcondarv  particluatc  is  formed, 
the  precursors  are  well  mixed  m  the 
ambient  air,  so  localized, 
disproportionate  impacts  by  major   • 
sources  nf  PM-IO  precursors  are  very 
unlikely 

This  rontributiun  is  well  below  our 
proposed  5  Mg/m  '  significance  level. '^ 
However,  independent  of  this  fact,  we 
believe  that  so  small  a  contribution — 
less  than  0.4  percent  of  the  24-hour  PM- 
10  standard  of  150  ug/m' — is  truh' 
insignificant  bv  any  measure  fni  the 
Phncniv  are.i   PM-10  le\-els  above  tlif 
24-hnin  .■standard  in  Ph(;enix  are  almost 
exclusively  caused  by  a  few  large  snurce 
categories  of  fugitive  dust.  It  is  controls 
on  these  sdurces  that  are  the  key  to 
expedition^  attainment  and  not  controls 
on  tri\ial  c  untributors  such  as  major 
stationary  sources  of  PM-10  precursors. 

Ba.sed  on  their  negligible  impact  on 
ambient  PM-10  levels,  we  propose  to 
determine  that  major  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  24-hour  standard  in  the 
Phoeni.x  area;  therefore,  pursuant  to 
CAA  section  189(e),  BAfT  need  not  be 
applied  to  major  sources  of  PM-10 
precursors. 

F  Iwplpmcntatinn  of  Reasonably 
Available  and  Bp.s/  A\iiihif>lp  Control 
Measures 

CAA  section  IHyibi,  l)(B)  requires  that 
a  serious  area  PM-IO  (ilan  pro\ide  for 
the  implementation  of  B.ACM  u  ithin 
four  years  of  reclassification  to  serious. 
For  Phoenix,  this  deadline  is  June  10, 
2000.  Under  our  applicable  guidance. 
BACM  must  be  applied  to  each 
significant  area-wide  source  category  . 
Addendum  at  4201 1   As  discussed  in 
section  V  of  this  preamble,  we  have 
established  a  four-step  process  for 
evaluating  BACM  in  serious  area  PM-10 
plans 

1.  Steps  1  and  2:  Determin.itiiin  of 
Significant  Sources 

The  first  step  in  the  BAC'M  analysis  is 
to  develop  a  detailed  emissions 
inventor,'  of  PM-10  sources  and  source 
categories  that  can  be  used  in  modeling 
to  determine  their  impact  on  ambient  air 
quality.  Addendum  at  42012.  The 
second  step  is  use  this  inventors  in  air 
quality  modeling  to  evaluate  the  impact 
on  PM-10  concentrations  over  the 
standards  of  the  various  sources  and 


soui-ce  categories  to  determine  which 
are  significant. 

The  development  of  the  detailed 
emissions  inventories  is  discussed  in  a 
preceding  section.  The  MAG  plan  uses 
three  modeling  studies  of  PM-10 
sources  in  the  Phoenix  area  to  identify 
significant  source  categories.  One  of 
these  studies  evaluated  significant 
sources  using  chemical  mass  balance 
(CMB)  modeling  performed  on 
monitoring  samples  collected  at  6  sites 
in  1989-1990.  The  two  other  studies 
evaluated  significant  sources  using 
dispersion  modeling  of  sources  around 
6  monitoring  sites  using  data  from  1992 
through  1995." 

From  these  evaluations,  the  MAG 
plan  identifies  8  significant  source 
categories  and  12  insignificant  source 
categories.  MAG  plan.  p.  9-6. 

The  final  list  of  significant  source 
categories  in  the  MAG  plan  does  not 
distinguish  between  those  categories 
that  are  significant  for  the  24-hour 
standard  and  those  that  are  significant 
for  the  annual  standard:  although 
previous  studies  have  shown  that  some 
source  categories  are  significant  only  for 
one  or  the  other  standard.  Because  the 
MAG  plan  does  not  distinguish 
significant  source  categories  between 
the  two  standards,  we  treat  each  of  the 
listed  significant  source  categories  as 
significant  for  the  24-hour  standard. 

For  the  24-hour  standard,  the  MAG 
plan  demonstrates  that  its  selection  of 
significant  source  categories  is 
appropriate  by  showing  that  controls  on 
the  de  minimis  source  categories  would 
not  result  in  attainment  of  the  24-hour 
standard  by  2001.  For  a  detailed 
description  of  this  demonstration,  see 
MAG  plan  pp.  9-12  to  9-15  and  the 
EPA  TSD  section  "BACM  Analysis- 
Step  2.  Model  to  Identify  Significant 
Sources."''' 


'    Thf  M,-\C.  pUn  (irmdiistr.iii'v  that  the  5ng/m^  is 
thf  dppropnatp  levri  tdr  lipt'  niiiiunR  which 
1  Htpgorips  iirr  signifu  ant  for  itii   H.^(  A1  rfijuirement 
(or  the  24-h(Hir  standard,  thiTclnrr,  v\i   bt'lievethat 
it  IS  an  appnipnatc  lp%el  for  us  to  adopt  here. 


"These  studies  are  "The  1989-90  Phoenix  PM- 
10  Study '.  Desert  Research  Institute.  April  1991; 
"Particulate  Control  Measure  Feasibility  Study.' 
Sierra  Researth.  January  1997:  and  the  Microscale 
plan. 

'^  In  this  de  minimus  demonstration,  certain 
source  catef^ories  vacant  land,  unpaved  roads, 
agricultural  sources,  and  unpaved  parking — were 
assumed  to  be  uncontrolled  at  the  end  of  2001   See 
MAG  plan.  Tables  9-b  and  9-<  These  categories 
will  in  fact  be  subject  to  BACM  by  then   By  not 
including  controls  on  these  categories  in  the  de 
minimis  demonstration,  the  gap  between 
nonatlainment  and  attainment  of  the  24-hour 
standard  in  2001  is  much  larger  than  it  should  be 
and  thus,  the  de  minimis  determination  for  the  24- 
hour  standard  is  suspect. 

To  check  if  the  selected  de  minimis  categories  are 
truly  de  n^inimis  under  the  correct  conlrtil 
assumptions,  we  redid  the  determination 
incorporating  the  appropriate  level  of  control  for 
each  source  category.  We  concluded  from  this 
leanalysis  that  the  MAG  plan's  selected  de  minimis 
threshold  is  in  fact  apprupnate  and  the  identified 
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The  8  significant  source  categories 
are: 

1 .  Paved  road  travel 

2  L'npaved  road  travel  (includes 
unpaved  parking  lots) 

3.  Industrial  paved  road  travel  (paved 
and  unpaved) 

4.  Construction  site  preparation 
(includes  disturbed  vacant  lots  that  arn 
not  undergoing  construction) 

5.  Agricultural  tilling  (includes  all 
agricultural  sources) 

6  Residential  wood  combustion 

7  On-road  and  non-road  motor 
vehicle  exhaust 

8.  Secondarv  ammonium  nitrate  M-\G 
Plan.  Table  9-1. 

The  12  de  minimis  source  categories 
are: 

1.  Stationary'  point  sources 

2.  Fuel  combustion  (excluding 
residential  wood  combustion) 

3.  Waste/open  burning 

4.  Agricultural  harvesting 

5.  Cattle  feedlots 

6.  Structural/vehicle  fires 

7.  Charbroiling/frv'ing  meat 

8.  Marine  vessel  exhaust 

9.  Airport  ground  support  exhaust 

10.  Railroad  locomotive  exhaust 

11.  Windblown  from  fluvial  channels 

12.  Wild  fires 

MAG  plan.  Table  9-a  The  plan  notes 
that  several  de  minimis  source 
categories  (e.g..  stationary'  point  sources, 
waste/open  burning,  agricultural 
harvesting,  charbroiling]  are  already 
subject  to  control  or  will  be  controlled 
in  the  future.  MAG  plan.  p.  9-12 

We  propose  to  find  that  ttie  ^L■\G  plan 
has  not  excluded  any  source  categories 
that  should  be  considered  significant 
from  its  list  of  significant  source 
categories.  The  plan  presents  acceptable 
modeling  to  evaluate  the  impact  of 
various  PM-10  sources  and  source 
categories  on  PM-10  levels  and  to 
derive  a  comprehensive  and 
conservative  list  of  significant  source 
categories. 

2.  Step  3:  Identification  of  Potential 
BACM 

In  preparing  the  list  of  candidate 
BACM,  MAG  reviewed  our  guidance 
documents  on  BACM,  other  EPA 
documents  on  PM-10  control,  as  well  as 
PM-10  plans  from  other  serious  PM-10 
nonattainment  areas  in  the  western 
United  States.  MAG  also  evaluated 
controls  proposed  during  publu 
comment  MAG  plan.  pp.  9-24  thrnu^h 
9-29:  MAG  Plan.  Appendix  D.  Exhibit 
1.  "Response  to  Public;  C'omments. 


lanuarv  31.  2000  Public  Hearing":  and 
BMPTSD.  pp  4  through  27. 

The  MAG  plan  appropriately  screened 
the  list  of  candidate  BACM  to  eliminate 
measures  that  did  not  apply  to 
significant  source  categories  in  the  area, 
wece  technologicallv  infeasible  for  the 
area  because  they  would  not  reduce 
PM-10  emissions,  or  duplicated  other 
measures  on  the  list.  The  plan  also 
provides  cost  effectiveness  estimates  for 
each  of  the  candidate  BACM.  MAG 
plan.  pp.  9-30  through  9-39;  and  BMP 
TSD.  pp  9  through  27. 

We  propose  to  find  that  the  Maricopa 
County  serious  area  PM-10  plan 
identified  and  evaluated  potential 
BA(;M  for  the  Maricopa  area  consistent 
with  our  guidance.  As  we  will  discuss 
below  in  nur  evaluations  of  the 
implementation  of  BACM  for  each 
significant  source  categorv.  we  do  not 
believe  that  the  plan  left  out  any 
candidate  BACM  (Overall,  the  plan 
presents  one  of  the  most  comprehensive 
lists  of  potential  BACM  ever  produced. 

3.  Step  4:  Implementation  of  RACM  and 
BACM  and  inclusion  of  MSM  for  Each 
Significant  Source  Category' 

In  the  following  sections,  we  review 
the  results  of  the  Maricopa  County 
serious  area  plan's  BACM  analysis.  To 
present  these  results,  we  have  grouped 
the  emission  generating  activities  that 
comprise  the  MAG  plan's  significant 
categories  slightly  differently  from  the 
plan,  e.g.,  we  have  addressed  separately 
construction  activities  and  disturbed 
vacant  lands  which  <u"e  both  included  in 
the  mac;  plan's  significant  category  of 
construction  site  preparation.'''  We  have 
done  this  to  make  our  evaluations  of  the 
plan's  provisions  for  the 
implementation  of  BACM  and  inclusion 
of  MSM  clearer  and  thus,  we  believe, 
more  understandable  However,  despite 
the  method  of  presentation,  we  have 
addressed  the  MAG  plan's  provisions 
for  implementing  Ry\CM  and  BACM  for 
each  of  the  plan's  significant  source 
categories. 

Also,  because  of  the  substantial 
overlap  in  the  source  categories  and 
controls  evaluated  for  BACM  and  those 
evaluated  for  MSM.  we  present  our 
evaluation  of  the  MAG  plan's  provisions 
for  including  MSM  alongside  our 
evaluation  of  the  provisions  for 
implementing  RACM  and  BACM  for 
eac  h  significant  source  categor\\ 

Controls  on  a  number  of  significant 
source  categories  are  in  MCESD's 
fugitive  dust  rules.  Rule  310  and  Rule 


i1p  minimis  (..ile^ories  are  indeed  de  minimis  and 
,if  Hpprtiprialply  excluded  from  the  BACM 
HP.dlysis  S«H!  EPA  TSD.  section    BACM  Analysis — 
Step  2.  Model  to  Identify  Significant  Sources." 


'  >  VlAt;  pUn  uses  this  grouping  ili'sjMt>'  the  t.i(  I 
that  disturbed  vacant  lands  inrlude  lands  that  are 
disturtied  for  reasons  other  than  construction 
activity. 


310.01.  MCESD  has  made  extensive 
commitments  to  improve  compliance 
and  enforcement  of  these  rules  to  assure 
that  tliey  achieve  the  emission 
reductions  necessar\'  for  expeditious 
attainment.  These  commitments  are  an 
important  component  of  our  proposed 
finding  that  the  MAG  plan  provides  for 
implementation  of  RACM  and  BACM 
and  inclusion  of  MSM.  We  discuss  them 
at  the  end  of  this  section. 

As  discussed  above,  the  MAG  plan 
made  no  distinction  between  significant 
sources  for  the  annual  standard  and 
those  forthe  24-hour  standard  and,  as 
a  result,  it  made  no  distinction  between 
BACM  and  MSM  for  the  annual 
standard  and  those  for  the  24-hour 
standard.  We  have  already  extensively 
reviewed  the  MAG  plan's  BACM  and 
MSM  provisions  for  the  annual  standard 
and  these  reviews  are  applicable  to  the 
24-hour  standard.  Thus,  except  for 
clarifying  and/or  updating  information 
on  a  few  measures,  we  have  not  revised 
our  evaluations  of  BACM  and  MSM  for 
most  of  the  significant  source  categories. 
Four  categories — on-road  engines 
(technology  controls),  nonroad  engines, 
unpaved  roads  and  construction  dust — 
have  undergone  moderate  changes. 

Our  analysis  of  the  agricultural  source 
category  has  changed  substantially  from 
the  annual  standard  proposal.  As 
discussed  above,  we  based  our  review  in 
the  annual  standard  proposal  on  the 
State's  legislation  requiring  the  adoption 
of  measures  for  agriculture.  Since  then, 
the  State  has  adopted  the  agricultural 
general  permit  rule  and  has  submitted 
revisions  to  the  Maricopa  County 
serious  area  plan  containing  the 
demonstration  that  the  general  permit 
rule  represents  BACM  and  MSM.  For 
today's  proposal,  we  have  based  our 
review  of  BACM  and  MSM  for  the 
agricultural  sources  on  the  general 
permit  rule  and  the  State's  additional 
documentation.  Our  revised  analysis 
applies  to  both  the  aimual  and  24-hour 
standards. 

a.  Technology  Controls  for  On-road 
Motor  Vehicle  Exhaust 

This  category  includes  tailpipe  and 
tire  wear  emissions  of  primar\'  PM-10 
from  on-road  motor  vehicles.  On-road 
motor  vehicles  include  both  gasoline 
and  diesel-powered  passenger  cars, 
light,  medium,  and  heavy  duty  trucks, 
buses,  and  motorcycles. 

The  suggested  technology-based 
measures  for  controlling  emissions  from 
on-road  motor  vehicle  exhaust  fall  into 
one  of  five  categories:  new  emission 
standards,  inspection  and  maintenance 
(I/M)  programs,  fuels,  programs  to 
encourage  alternative  fueled  vehicle 
usage,  and  programs  to  accelerate  fleet 
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turnover.  In  total,  the  MAG  plan 
considers  22  technology-based  control 
measures.  See  MAG  plan.  Table  5-2.  We 
believe  this  list  is  complete  and  propose 
to  find  that  the  MAG  plan  evaluates  a 
comprehensive  set  of  potential 
technology-based  controls  for  on-road 
motor  vehicle  exhaust  emissions 
including  the  potentially  most  stringent 
measures  from  other  states. 

For  gasoline  vehicles.  Arizona  has 
implemented  one  of  the  nation's  best 
and  most  compreliensive  enhanced  I/M 
programs  including  expanding  the 
program  to  areas  surrounding  Phoenix: 
has  adopted  its  own  Cleaner  Burning 
Gasoline  program  which  mandates  the 
use  of  either  Phase  II  federal 
reformulated  gasoline  or  California 
reformulated  gasoline:  and  mandates 
federal,  state,  county,  and  municipal 
governments  to  convert  their  fleets  to 
alternative  fuels.  MAG  plan,  pp.  7-2 
through  7-24. 

Arizona  has  instituted  a  heavy-duty 
diesel  I/M  program,  will  require  pre- 
1988  HDDV  registered  in  the  Phoenix 
nonattainment  area  to  meet  1988  federal 
emission  standards  starting  in  2004.  has 
established  a  voluntary  vehicle  repair 
and  retrofit  program  to  encourage 
retrofitting  and  overhaul  of  heavy  duty 
diesel  engines  to  reduce  emissions,  and 
has  limited  diesel  sulfur  content  to  500 
parts  per  million  (ppm).  MAG  plan. 
Chapter  7. 

As  noted  before,  Arizona  has  in  place 
a  comprehensive  programs  to  address 
on-road  motor  vehicle  emissions.  With 
the  additional  measures  in  the  MAG 
plan  (including  a  more  stringent  diesel 
I/M  program  and  measures  both 
encouraging  and  requiring  diesel  fleet 
turnover),  the  overall  mobile  source 
program  is  strengthened  and  goes 
beyond  the  existing  program.  Both 
strengthening  and  expanding  existing 
programs  are  key  criteria  for 
demonstrating  the  implementation  of 
BACM.  See  Addendum  at  42013.  Where 
the  MAG  plan  has  rejected  potential 
BACM,  it  provides  a  reasoned  and 
acceptable  justification  for  the  rejection. 
See  EPA  TSD,  Table  ORM-3  in  the 
section  "Implementation  of  BACM  and 
MSM  for  On-Road  Motor  Vehicle 
Exhaust  and  Paved  Road  Dust 
(Technology  Standards  and  Fuels}." 

The  MAG  plan  identified  just  a  few 
measures  from  other  areas  as  potential 
MSM.  These  measures  have  either  been 
adopted  or  we  have  concluded  that  the 
measure  need  not  be  included  to  assure 
the  inclusion  of  MSM. 

The  California  Air  Resources  Board's 
diesel  fuel  standards  (CARB  diesel)  is 
one  of  the  few  identified  motor  vehicle 


controls  not  adopted  by  the  State  J'  THp 
plan  identifies  this  measure  as  a 
potential  MSM.  MAG  plan.  Table  10-7 
The  MAG  plan  claims  that  the  measure 
is  unreasonable  on  a  cost  basis  MAG 
plan.  p.  9-46. 

Based  on  information  in  the 
Microscale  plan,  emissions  from  on- 
road  motor  vehicle  are  not  implicated  in 
24-hour  exceedances  in  the  Phoeni.x 
area.  Microscale  plan,  pp  17-19.  All 
currently  available  evidence  is  that  24- 
hour  exceedances  are  caused  by  local 
fugitive  dust  sources  and  c;()ntrols  on 
these  sources  alone  will  result  in  the 
earliest  practicable  date  for  attainment 
of  the  24-hour  PM-10  standard  m  the 
Phoenix  area.  Microscale  plan,  pp   17- 
19.  Because  implementation  of  CARB 
diesel  would  not  result  in  earlier 
attainment  and  thus  unnecessar%'  for 
expeditious  attainment,  we  propose  to 
find  that  the  MAG  plan  provides  for  thf 
inclusion  of  MSM  to  our  satisfaction 
absent  the  adoption  and  implementation 
of  CARB  diesel 

Except  for  one.  all  the  adopted  BAC!M 
and  MSM  were  implemented  bv  lune 
10.  2000,  the  BACM  implementation 
deadline  for  the  Phoenix  area  The 
exception  is  the  requirement  that  pre- 
1988  heav>'  duty  diesel  vehicles 
registered  in  the  nonattainment  area 
meet  1988  federal  emission  standards 
This  measure  will  not  be  fully 
implemented  until  lanuaiy  1.  2004  in 
order  to  provide  sufficient  lead  time  for 
modification  or  replacement  of  the  non- 
complying  heavy  duty  diesel  vehicles 

We,  therefore,  propose  to  find  that  the 
combination  of  on-road  motor  vehicle 
technology  controls  and  transportation 
control  measures  (described  in  the  next 
section)  in  the  MAG  plan  provides  for 
the  implementation  of  RACM  and 
BACM  and  the  inclusion  of  MSM  for  on- 
road  motor  vehicle  exhaust  for  the  24- 
hour  standard. 

Since  the  annual  standard  proposal 
was  published  in  April  2000,  changes 
have  been  made  to  two  on-road  motor 
vehicle  controls  that  were  included  in 
that  proposal:  the  remote  sensing  (RSD) 
program  in  the  States  vehicle  emissions 
inspection  program  (VTIP)  and  changes 
to  the  State's  incentives  for  purchase  of 
alternatively-fueled  vehicles  or 
conversions  to  alternatively-fueled 
vehicles. 


*  .\rizona  has  alrcidv  adopted  half  of  Ihp  CARB 
itiess'l  standards,  the  51.MI  ppm  sulfur  limit  The 
(itlicr  C.-^KB  dit>scl  standard  i.s  a  limit  on  the 
aroniatu  hvdriK  art)un  ;  Diitcnt  of  no  more  than  10 
pt'rt  pnt-liv  Vdiunu   C.^RB  Fact  .Sheet  on  California 
I)it>se|  Fuel,  Man  h  1997   .Mso.  in  lanuary  2(K)1.  we 
fstahlishcd  a  new  dii^sel  hjel  sulfur  limit  of  15  ppm 
as  part  of  our  overall  program  to  control  emissions 
from  heavv  diil\  dipsnl  \phif;les  They  new  limit 
which  will  applv  to  .^^l/ona  will  be  fully  in  place 
h\  September,  200(1   tih  FK  ,MM)2  llaruiary  8,  20011. 


In  2000,  the  Arizona  legislature 
(  on\erted  the  RSD  program  from  a 
regulatory  program  to  a  pilot  program 
because  of  its  high  cost  per  ton  of 
emissions  reduced  '"  In  luly  2001. 
Arizona  submitted  a  SIP  revision  that 
int  hideri  all  changes  to  State's  VEIP 
program  that  had  been  made  since  we 
last  approved  it  in  1995.  including  the 
(  hanges  to  the  RSD  program.  2001  I/M 
SIP  submittal,  p.  26.  We  consider  this  1/ 
M  program  submittal  to  be  Arizona's 
current  statement  of  what  elements 
cimstitute  Its  \'EIP 

The  RSD  [urogram  is  not  credited  in 
the  RFF  or  dttainment  demonstrations 
for  the  annual  standard.  The  State 
justifies  its  revision  to  this  program 
based  on  the  implementation  cost  of  the 
unrevised  program,  that  is.  they  have 
determined  that  the  unrevised  program 
was  economically  infeasible.  We  believe 
that  this  change  to  the  overall  on-road 
motor  vehicle  control  program  in  the 
MAG  plan  do  not  adversely  affect  our 
previously  proposed  finding  that  the 
plan  provides  for  the  implementation  of 
R.M'M  dnd  BACM  and  the  inclusion  of 
MSM  ii)T  this  source  category  for  the 
annual  standard  found  at  65  FR  19964, 
19972. 

b  Transportation  Control  Measures 
(TCMs)  for  On  road  Motor  Vehicle 

Kxhdust  and  Pd\eii  Koad  Dust 

T(  Ms  (an  re(iui  e  PM-10  emissions  in 
tiolh  the  on-road  motor  vehicle  exhaust 
and  paved  road  dust  source  categories 
b\  reducing  vehicle  miles  traveled 
i\'MT)  and  \ehH  le  trips  (VT).  They  can 
also  reduce  vehir.le  exhaust  emissions 
through  rehe\ my  congestion.  Our 
serious  area  PM-10  guidance  requires 
that  plans  idcntif\  iiit;  on-road  motor 
\ehi(  les  ds  rt  sit;nifn  dnt  sources  must 
also  evaluate  the  ]  (  Ms  listed  in  section 
108(fl  of  the  (.A.-\   .\(ldendum  at  42013. 

In  our  review,  v,r  h.ue  primarily 
assessed  the  MAI .  |  Lm  s  provisions  for 
implementing  R.\L.M  and  BACM  and 
including  MSM  through  TCMs  based  on 
the  medsiiies  effectiveness  in 
(  ontrolhrLk.   liiei  tly-emitted  PM-10  from 
vehicle  exhaust  We  have  not  assessed 
the  plan  based  on  the  TCMs'  potential 
benefit  in  (  ontrolling  PM-10  precursors 
su(  h  ds  N'Os  and  SOx  because  (1)  from 
available  ambient  measurements, 
neither  nitrates  nor  sulfates  are 
important  to  n\  er.ill  24-hour  PM-10 
concentration-  in  !ti<  Phoenix  area  (See 
EPA  TSD  section,  "BACT  for  Major 
Stationary  Sources  of  PM-10 
Prec  ursors    which  shows  that  total 


' "  .^DEQ.  Final  Arizona  State  Lmplementation 
Plan  Revision.  Basic  and  Enhanced  Vehicle 
Emissions  Inspertion/Mamtenance  Program.  |une 
2001  ("2001  I/M  SIP  submiltal").  p  26 
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secondary  particulates  from  all  sources 
have  a  maximum  impact  of  9.2  ng/m '  in 
1995)  and  (2)  Arizona  has  already 
targeted  mobile  source  NOx  and  SOx 
through  an  aggressive  set  of  mobile 
source  controls  which  we  believe  cover 
the  implementation  of  RACM  and 
BACM  and  inclusion  of  MSM 
requirements  for  tailpipe  N'Ox  and  S0\ 
See  discussion  immediately  above  on 
technology  controls  for  on-road  motor 
vehicle  exhaust. 

In  total,  the  MAG  plan  identifies  19 
TCMs  for  consideration,  including  the 
CAA  section  108(f)  measures.  The  plan 
does  not  identify  any  potential  most 
stringent  TCMs  from  other  areas.  See 
EPA  TSD  section  implementation  of 
BACM  and  MSM  for  On-Road  Motor 
Vehicle  Exhaust  and  Paved  Road  Dust 
(TCMs)."  We  believe  that  this  list  is 
complete  and  propose  to  find  that  the 
MAG  plan  evaluates  a  comprehensive 
set  of  potential  TCMs  for  on-road  motor 
vehicle  exhaust  emissions  and  the 
potential  MSM  from  other  States. 

Arizona  has  a  long  histon,-  of  adopting 
and  then  enhancing  programs  to  reduc:e 
emissions  from  on-road  motor  vehicles 
by  reducing  VMT,  \T,  and/or 
congestion. '"  The  area  has  an  employer 
trip  reduction  ordinance  which  applies 
to  employers  of  50  or  more,  a  public 
outreach  program  to  encourage  people 
to  reduce  driving,  programs  to  improve 
bicycling  and  pedestrian  travel,  and  an 
extensive  program  to  synchronize  traffic 
lights.  In  most  instances,  these  programs 
were  adopted  and  implemented  as  pari 
of  carbon  monoxide  and  ozone  control 
programs,  but  they  also  reduce  PM-10 

VVith  the  additional  measures  in  the 
MAG  plan  (including  additional  traffic 
light  synchronization,  transit 
improvements,  and  bicycle  and 
pedestrian  facility  improvements),  the 
overall  TCM  program  is  strengthened 
and  goes  beyond  the  existing  program 
See  EPA  TSD.  Table  TCM-3  in  section 
implementation  of  B.ACM  and  MSM 
for  On-Road  Motor  Vehicle  Exhaust  tinci 
Paved  Road  Dust  (TCMs).  '  Both 
strengthening  and  expanding  existing 
programs  are  key  criteria  for 
demonstrating  the  implementation  of 
BACM.  See  Addendum  at  42013   Where 
the  MAG  plan  has  rejected  potential 
BACM,  it  provides  a  reasoned  and 
acceptable  justification  for  the  reiection 

All  the  adopted  TCM  BACM  were 
implemented  by  [une  10,  2000,  the 
BACM  implementation  date  for  the 
Phoenix  area,  or  have  on-going 
implementation  schedules  because  they 
are  part  of  an  on-going  capital 


"'The>f  plans  intludt;  the  S1,^(i  moderate  and 
seriou.s  area  (..irtxin  nKjnoxJde  plans  and  MA(J 
moderate  ared  ozone  plan. 


improvement  program  (e.g.,  signal 
synchronization). 

We  propose  to  find  that  the 
combination  of  on-road  motor  vehicle 
technology  controls  (described  in  the 
previous  section)  and  TCMs  in  the  MAG 
plan  provides  for  the  implementation  of 
RACM  and  BACM  and  inclusion  of 
MSM  for  on-road  motor  vehicle  exhaust. 
We  also  propose  to  find  that  the 
combination  of  TCMs  and  paved  road 
dust  measures  (described  in  the  paved 
road  section  later  in  this  preamble) 
provides  for  the  implementation  of 
R^^CM  and  BACM  and  the  inclusion  of 
MSM  for  paved  road  dust. 

c.  Nonroad  Engines 

The  nonroad  engine  category  covers  a 
diverse  collection  of  engines,  equipment 
and  vehicles  fueled  by  gasoline,  diesel. 
electric,  natural  gas.  and  other 
alternative  fuels,  including  outdoor 
power  equipment,  recreational 
equipment,  farm  equipment, 
construction  equipment,  lawn  and 
garden  equipment,  and  marine  vessels. 

The  suggested  measures  for 
controlling  emissions  from  nonroad 
engines  fall  into  one  of  four  categories; 
new  emission  standards,  programs  to 
accelerate  fleet  turnover,  programs 
affecting  usage,  or  fuels.  In  total,  the 
MAG  plan  evaluates  8  measures  in 
addition  to  clean  fuels  measures  for 
reducing  PM-10  emissions  from 
nonroad  engines.  We  believe  that  this 
list  is  complete  and  propose  to  find  that 
the  MAG  plan  evaluates  a 
comprehensive  set  of  potential  measures 
for  nonroad  engines  including  the 
potential  most  stringent  measures  from 
other  States. 

We  have  adopted  national  emission 
standards  for  a  broad  range  of  nonroad 
engines  We  consider  that  these 
standards,  which  apply  to  nonroad 
engines  sold  in  .Arizona  constitute  at 
minimum  a  RACM-level  program  for 
controlling  emissions  from  nonroad 
engines.  The  CAA  preempts  all  states, 
exc:ept  for  California,  from  setting 
independent  nonroad  emission 
standards  CAA  section  209(e).  Other 
states,  however,  may  adopt  regulations 
identical  to  California's  regulations, 
provided  the\  notify  us  and  give 
appropriate  lead  time,  2  years,  for 
implementation.  CAA  section 
209(e)(2)(B). 

Arizona  legislation  allows  ADEQ  to 
adopt  certain  California  nonroad  engine 
standards.  MAG  plan,  p.  7-42.  ADEQ 
originally  committeo  to  adopt  these 
California  nonroad  standards;  however, 
subsequentlv.  we  adopted  federal 
nonroad  engine  standards  that  will 
achieve  essentially  the  same  PM-10 
reductions  in  the  Phoenix  area  that 


adoption  of  the  California  ones  would. 
As  a  result,  Arizona  determined  that 
adoption  of  the  California  standards 
would  not  justify  the  resources  ADEQ 
would  need  to  expend  to  adopt, 
implement,  and  enforce  them  and  has 
now  withdrawn  its  commitment.  See 
letter,  Jacqueline  E.  Schafer,  ADEQ,  to 
Laura  Yoshii,  EPA,  "Justification  for  not 
implementing  CARB  Off-road  engine 
standards  for  the  Maricopa  County  PM- 
10  SIP,"  September  7,  2001  ("ADEQ  Off- 
Road  Letter"). 

Arizona  has  adopted  and 
implemented  a  year-round  Cleaner 
Burning  gasoline  program  and  limits  on 
the  sulfur  content  of  diesel  fuels.  With 
the  addition  of  these  measures,  the 
overall  nonroad  engine  program  is 
strengthened  and  goes  beyond  the 
existing  federal  program.  See  EPA  TSD 
section  "Implementation  of  BACM  and 
Inclusion  of  MSM  for  Nonroad 
Engines."  Both  strengthening  and 
expanding  existing  programs  are  key 
criteria  for  demonstrating  the 
implementation  of  BACM.  See 
Addendum  at  42013.  Where  the  MAG 
plan  has  rejected  potential  BACM,  it 
provides  a  reasoned  justification  for  the 
rejection. 

The  MAG  plan  identifies  CARB  diesel 
as  a  potential  MSM  for  nonroad  engines 
but  does  not  adopt  it.  MAG  plan.  Table 
10-7.  The  plan  identifies  this  measure 
as  a  potential  MSM.  MAG  plan.  Table 
10-7.  The  MAG  plan  claims  that  the 
measure  is  unreasonable  on  a  cost  basis. 
MAG  plan,  p.  9-46. 

Based  on  information  in  the 
Microscale  plan,  emissions  from 
nonroad  engines  are  not  implicated  in 
24-hour  exceedances  in  the  Phoenix 
area.  Microscale  plan,  pp.  17-19.  All 
currently  available  evidence  is  that  24- 
hour  exceedances  are  caused  by  local 
fugitive  dust  sources  and  controls  on 
these  sources  alone  will  result  in  the 
earliest  practicable  date  for  attainment 
of  the  24-hour  PM-10  standard  in  the 
Phoenix  area.  Microscale  plan,  pp.  17- 
19.  Because  implementation  of  CARB 
diesel  would  not  result  in  earlier 
attainment  and  thus  unnecessary  for 
expeditious  attainment,  we  propose  to 
find  that  the  MAG  plan  provides  for  the 
inclusion  of  MSM  to  our  satisfaction 
absent  the  adoption  and  implementation 
of  CARB  diesel. 

We,  therefore,  propose  to  find  that 
MAG  plan  provides  for  the 
implementation  of  RACM  and  BACM 
and  inclusion  of  MSM  for  nonroad 
engines. 

d.  Paved  Road  Dust 

Paved  road  dust  is  the  largest  source 
of  PM-10  in  the  Maricopa  area.  It  is 
fugitive  dust  that  is  deposited  on  a 
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paved  roadway  and  then  is  re-entrained 
into  the  air  by  the  action  of  tires 
grinding  on  the  roadway.  Dust  is 
deposited  on  the  roadway  from  being 
blown  onto  the  road  from  disturbed 
areas;  tracked  onto  the  road  from 
unpaved  shoulders,  unpaved  roads,  or 
other  unpaved  access  points;  stirred  up 
from  unpaved  shoulders  by  wind 
currents  created  from  traffic  movement; 
spilled  onto  the  road  by  haul  trucks;  and 
carried  onto  the  road  by  wafer  runoff  or 
erosion. 

The  suggested  measures  for 
controlling  emissions  from  paved  road 
dust  fall  into  one  of  three  categories; 
reductions  in  VMT  and  VT,  preventing 
deposition  of  material  onto  a  roadway, 
and  cleaning  material  off  the  roadway. 
We  have  already  discussed  measures  for 
reducing  VMT  and  VT  in  the  section  on 
TCMs  above. 

The  MAG  plan  lists  several  potential 
BACM  for  paved  road  dust.  It  also  lists 
a  number  of  potential  MSM  from  other 
areas.  We  believe  these  lists  are 
complete  and  propose  to  find  that  the 
MAG  plan  evaluates  a  comprehensive 
set  of  potential  controls  for  paved  road 
dust  including  the  potential  MSM  from 
other  States. 

Prior  to  the  MAG  plan,  the  cities  and 
towns  in  the  Phoenix  area  and  Maricopa 
County  implemented  a  number  of 
measures  addressing  paved  road  dust. 
See  MAG  plan.  Table  10-5.  With  the 
additional  measures  in  the  MAG  plan 
(described  below),  the  overall  control 
program  to  reduce  paved  road  dust  is 
both  strengthened  and  expanded 
beyond  the  existing  program.  See  EPA 
TSD  section  "Implementation  of  BACM 
and  Inclusion  of  MSM  for  Paved  Road 
Dust."  Both  strengthening  and 
expanding  existing  programs  are  key 
criteria  for  demonstrating  the 
implementation  of  BACM.  See 
Addendum  at  42013. 

For  the  potential  MSM.  the  MAG  plan 
shows  that  these  measures  are  either 
adopted  or  are  not  in  fact  more  stringent 
than  existing  Phoenix  area  programs. 

With  the  exception  of  the  PM-10- 
efficient  street  sweepers  measure 
described  below,  all  the  adopted  BACM 
for  paved  roads  were  implemented  bv 
June  10,  2001,  the  BACM 
implementation  deadline  for  the 
Phoenix  area,  or  have  on-going 
implementation  schedules  because  they 
are  part  of  an  on-going  capital 
improvement  program,  e.g.,  curbing.  For 
the  reasons  discussed  below,  we 
propose  to  find  that  the  MAG  plan 
provides  for  the  implementation  of  the 
PM-10  efficient  street  sweeper 
measures,  a  MSM,  as  expeditiously  as 
practicable,  consistent  with  our 
proposed  MSM  policy. 


We,  therefore,  propose  to  find  that  tho 
MAG  plan  provides  for  the 
implementation  of  RACM  and  BACM 
and  for  the  inclusion  of  MSM  for  paved 
road  dust 

Preventing  Deposition  of  Material  Onto 
a  Roadway 

Measures  aimed  at  prp\enting  track 
out  on  a  paved  road  include  treating 
unpaved  access  points,  preventing  track 
out  from  con.struction/industrial  sites, 
treating  shoulders  on  paved  roads, 
controlling  emissions  during  material 
transport  (e.g..  truck  ro\ers,  freeboard 
requirements),  and  preventing  erosion 
onto  paved  roads 

The  MAG  plan  includes  each  of  these 
measures 

Unpaved  access  points  In  the  MAG 
moderate  area  plan,  local  jurisdictions 
focused  on  requiring  new  connections 
to  public  paved  streets  to  be  paved, 
MAG  plan.  p.  9-74,  In  the  serious  area 
plan,  the  focus  has  shifted  to  addressing 
existing  unpaved  access  points  in 
addition  to  preventing  new  unpaved 
access  points  while  maintaining  the 
previous  programs.  Most  public  entities 
committed  to  stabilize  unpaved  access 
points  when  a  connecting  road  is  built, 
improved  or  reconstructed.  See,  for 
example,  Glendale  Commitment, 
"Reduce  Particulate  Emissions  from 
Unpaved  Shoulders  and  Unpaved 
Access  Points  on  Paved  Roads,  '  Some 
cities  have  made  explicit  commitments 
for  stabilizing  existing  access  points 
without  this  prerequisite,  such  as 
Gilbert  and  Mesa,  We  also  anticipate 
that  routine  city/town/County  road 
paving  and  stabilization  projects  will 
result  in  controlling  a  number  of 
existing  unpaved  access  points.  These 
projects  combined  with  increased 
enforcement  of  track-out  restrictions 
and  additional  PM-10  efficient  street 
sweeping  efforts  should  n^duce  paved 
road  emissions  attributable  to  unpaved 
access  points. 

The  only  potential  MSM  that  the 
MAG  plan  identifies  for  unpaved  access 
points  are  track  out  control 
requirernents  for  construction  sites.  See 
MAG  plan.  Table  10-7  We  discuss 
these  measures  in  the  next  section. 

Track  out  MCESD  Rule  310,  sections 
308, 2(c)  and  308,3  address  dirt  track  out 
from  construction/industrial  sites 
requiring  all  work  sites  that  are  five 
acres  or  larger  and  all  work  sites  where 
100  cubic  yards  of  bulk  materials  are 
hauled  on-site  or  off-site  each  dav  to 
control  and  prevent  track  out  by 
installing  a  track  out  control  device  The 
rule  also  requires  all  work  sites  to  clean 
up  spillage  or  track  out  immediately 
when  it  extends  a  cumulative  distance 
of  50  linear  feet  or  more  and,  where 


track  out  extends  less  than  50  feet,  to 
I  Ittan  It  up  al  the  end  of  the  work  day. 

The  MAG  plan  identifies,  as  a 
potential  MSM  for  track  out.  South 
Coast  (Los  Angeles  area)  Air  Quality 
Management  District's  (South  Coast 
.■\QMD)  Rule  403  MAG  plan,  Table  10- 
7  The  plan  concludes  that  the  two  rules 
are  reasonably  similar  in  several 
respects,  and  where  differences  exist, 
the  relative  impacts  on  control  roughly 
balance  each  other  out.  MSM  Study,  p. 
C-4.'''  We  agree  Both  rules  emphasize 
prevention  and  rapid  removal  of  track 
out.  See  EPA  TSD  section 
"Implementation  of  BACM  and 
Inclusion  of  MSM  for  Paved  Roads 
Dust,"  Note  2, 

Unpaved  Road  Shoulders.  As  with 
unpaved  access  points,  the  MAG  plan 
demonstrates  a  shift  to  dealing  with 
existing  unpaved  shoulders  from  simply 
preventing  new  ones,  MAG  plan,  Table 
9-1 1   Maricopa  County  has  committed 
to  treat  100  miles  of  shoulders  along 
existing  paved  arterial  and  collector 
roadways  with  high  volume  truck  traffic 
by  2003,  in  addition  to  its  annual  capital 
improvemt-nt  projects  for  paving  or 
treating  unpaved  shoulders,  Maricopa 
f.ount\  commitment.  1999  revised 
measure  5  Other  jurisdictions  have  also 
made  ( (imiiiitint'iitv  to  treat  shoulders. 
The  I  ommitni''jii'>  .i;e  set  depending  on 
the  resource'-  ,r.  dil.Wile  to  each 
lunsdiction  to  implement  them. 

A  R  S   9-500  04(3)  and  49-^74,01(4). 
adopted  bv  the  State  legislature  in  t998. 
require  the  cities,  towns  and  County  of 
Maricopa  to  develop  and  implement 
plans  to  stabilize  targeted  unpaved 
roads  and  alleys  and  to  stabilize 
anpa\  ed  shoulders  on  targeted  artenals 
beginning  lanaan,'  1.  2000,  Although 
this  legislation  does  not  specify  how 
many  shoulder  miles  to  be  controlled, 
we  believe  that  the  local  jurisdictions' 
efforts  to  meet  this  new  legislation  will 
result  in  the  control  of  unpaved 
shoulders  where  it  is  most  needed. 

Material  Transport.  Requirements  for 
the  control  of  PM-10  emissions  during 
materia!  tran^piTl  -tn   fi;-,;iii  .;;  MCESD 
Rule  310,  sections  ,iOH  1  diid  iUh,2, 
When  hauling  material  off-site  onto 
paved  public  roadways,  sources  are 
required  to  1)  load  trucks  such  that  the 
freeboard  is  not  less  than  three  inches; 
2)  prevent  spillage;  3)  cover  trucks  with 
a  tarp  or  suitable  enclosure;  and  4)  clean 
or  cover  the  interior  cargo  compartment 
before  leaving  a  site  with  an  empty 
truck 

The  M.^G  plan  identifies 
requirements  fur  bulk  material  transport 


' 'The    MSM  Study'  is  the  'Mosl  SlhK«nt  PM- 
10  Control  Measure  AnalysU,"  Siema  Research. 
May  13,  1996  found  in  Appendix  C.  Exhibit  4  of 
the  MAG  plan. 
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in  Imperial  County  (California) 
Regulation  VIII  as  a  potential  MSM. 
MAG  plan.  Table  10-7.  The  plan 
concludes  that  MCESD's  rule  is  equally 
stringent.  We  agree  because  Rule  310's 
requirements  for  bulk  material 
transport/ hauling  are  essentially  the 
same  as  Imperial  County's  requirements. 

Cleaning  Material  Off  the  Roadway 

Measures  for  cleaning  material  off 
roadways  are  track  out.  erosion,  and 
spill  removal  requirements  and  road 
sweeping. 

The  MAG  plan  includes  each  of  these 
measures: 

Material  spillage,  erosion,  or 
accumulation.  MCESD  Rule  310,  section 
308.2  and  308.3  address  rapid  clean  up 
of  track  out  from  construction/ industrial 
sites.  Rule  310.01,  section  306  requires 
property  owners/ operators  to  remediate 
erosion-caused  deposits  of  bulk 
materials  onto  paved  surfaces.  Erosion- 
caused  deposits  are  to  be  removed 
within  24  hours  of  their  identification  or 
prior  to  resumption  of  traffic  on  the 
pavement. 

The  MAG  plan  identifies  South  Coast 
AQMD's  Rule  1186  and  Mojave  Desert 
(San  Bemadino,  California)  AQMD's 
Rule  403  as  potential  MSMs  for  material 
spillage,  erosion,  and  accumulation  onto 
roadways.  MAG  plan.  Table  10-7  In 
both  cases,  the  plan  concludes  that 
MCESD's  rules  are  more  stringent.  We 
agree.  MCESD's  rules  require  the  clean 
up  oi  more  incidences  of  spillage,  etc 
than  does  either  the  South  Coast  or 
Mojave  Desert  rule.  See  EPA  TSD, 
'Implementation  of  BACM  and 
Inclusion  of  MSM  for  Paved  Roads,  ' 
Note  5 

Street  sweeping.  Most  qjties/towns 
and  the  County  have  on-going  street 
sweeping  programs  with  variable 
sweeping  frequencies.  With  some 
exceptions,  public  entities 
implementing  this  measure  have  not 
explicitly  committed  to  increase  their 
existing  sweeping  frequencies.  Phoenix, 
for  example,  approved  a  program  in 
1996  to  increase  the  frequency  of 
residential  street  sweeping  to  match  the 
uncontained  trash  pick-up  schedule. 
Phoenix  commitment,  measure  97-DC- 
5.  However,  sweeping  frequency  is 
appropriately  evaluated  in  combination 
with  other  paved  road  measures  because 
the  emission-reducing  potential  of 
increased  sweeping  frequency  is  closely 
associated  with  other  factors.  These 
factors  include  whether  the  sweepers 
currently  in  use  are  PM-10  efficient 
(such  that  the  act  of  sweeping  does  not 
cause  increased  emissions)  and  whether 
the  public  entity  has  identified  roads 
that  tend  to  experience  higher  silt 
loadings  where  more  frequent  sweeping 


is  likelv  to  make  an  appreciable 
difference  in  PM-10  emissions.  Because 
sweeping  frequency  is  among  the 
criteria  included  in  MAG's  PM-10 
efficient  street  sweeper  solicitation  (see 
below),  we  believe  this  measure  is 
largely  incorporated  into  MAG's  new 
program 

The  MAG  plan  identifies  as  a  MSM 
the  PM-10  efficient  street  sweeping 
provisions  in  South  Coast  Rule  1186. 
MAC,  plan.  Table  10-7,  However,  the 
plan  s  anaivsis  pre-dates  MAG's 
c:ommitment  for  the  purchase  and 
distribution  of  PM-10  efficient  street 
sweepers  and  is  no  longer  current. 

The  M\G  plan  includes  commitments 
hv  MAG.  cities,  towns  and  the  County 
for  the  purchase  and  use  of  PM-10 
efficient  street  sweepers.  This 
(  ommitment  involves  the  allocation  of 
S3  8  million  in  Congestion  Mitigation 
and  Air  Qualitv  (CMAQ)-"  hinds  for  the 
FY  2000-2004  Transportation 
Improvement  Program  (TIP)  to  purchase 
PM-10  certified  street  sweepers  for  the 
local  jurisdictions  to  use.  MAG  has 
recommended  an  additional  $1.9 
million  in  CMAQ  funds  be  allocated  to 
purchase  PM-10  certified  street 
sweepers  in  the  FY  2001-2005  TIP.  See 
MAG  commitment.  "PM-IO  Efficient 
Street  Sweepers" 

The  funds  allocated  bv  MAG  for  this 
program  should  be  sufficient  to  replace 
approximately  two-thirds  of  the  72 
existing  city/town/County  street 
sweepers.-'  Each  fiscal  year  in  which 
CMAQ  funds  are  allocated  for  street 
sweepers.  MAG  will  solicit  requests  for 
funding  from  cities,  towns  and  the 
C'ountv  in  the  PM-10  nonattainment 
area.  Fundint;  requests  must  identify  by 
facility  type  (i  e.  freeway,  arterial/ 
collector,  local)  the  number  of 
centerline  miles  to  be  swept  with  the 
PM-10  certified  units,  expected 
fre(}uency  of  sweeping,  and  average 
dailv  traffic  (if  available).--  MAG  will 
use  this  information  to  estimate  the 
emission  reductions  associated  with 
each  sweeper  request  and  rank  the 
requests  in  priority  order  of 
effectiveness  for  consideration  in  the 
allocation  of  C'MAQ  funds.  See  MAG 
commitment.  'PM-IO  Efficient  Street 
Sweepers.  ' 

In  evaluating  this  program,  we 
considered  not  onlv  the  number  of  PM- 


-"CMAQ  funds  are  fedpral  transportation  hinds 
awarded  to  certain  nonattainment  areas  for 
congestion  management  of  air  qualilv 
transportation  projects  such  as  pa\  ing  iinpaved 
ruads. 

•'  Some  street  sweepers  may  b<'  additions  to.  as 
opposed  to  replacements  of.  existing  equipment. 

-'-'  See  MA(i.  "Methodology  for  Kvahjating 
Congestion  Mitigation  and  Air  Qualitv 
Improvement  Projects."  Draft  Revised.  |une  21. 
.'001.  pp.  18-22. 


10  efficient  street  sweepers  to  be 
purchased  and  distributed,  but  whether 
the  program  incorporates  use  factors 
that  influence  emissions  reductions. 
The  greatest  emissions  reduction  benefit 
for  this  mitigative  measure  will  be 
achieved  if  the  sweepers  are  used  on  a 
frequent  basis  on-roads  with  high  silt 
loadings  or  significant  visible 
accumulations. 

Each  public  entity  has  a  monetary 
incentive  to  compete  for  the  PM-10 
efficient  street  sweepers,  as  the  program 
is  funded  by  MAG  with  a  low  cost  share 
(5.7  percent)  requirement.  Also,  the  new 
street  sweepers  will  either  replace 
existing  city-owned  street  sweeping 
equipment  or  contracted  out  services,  or 
be  added  to  existing  street  sweeper 
equipment/services.  MAG's  selection 
process  includes  PM-10  emissions 
reduction  potential,  based  on  the  types 
of  roads  each  jurisdiction  is  targeting  for 
sweeping  and  how  frequently  they  will 
be  swept.  This  data  will  assist  MAG  in 
distributing  the  street  sweepers  to  local 
jurisdictions  in  a  way  that  maximizes 
the  regional  air  quality  benefits  of  the 
program.  In  addition,  when  the  cities/ 
towns/County  are  awarded  PM-10 
efficient  street  sweepers,  their 
submittals  will  incorporate  use  factors 
that  maximize  emission  reductions  from 
this  measure. 

We  believe  that  implementation  of  the 
PM-10  efficient  street  sweeper  program 
will  be  implemented  as  expeditious  as 
practicable.  The  funding  necessary  to 
purchase  this  equipment  is  available 
only  over  the  course  of  several  fiscal 
years  and  the  purchase  of  the  PM-10 
efficient  street  sweepers  can  only 
proceed  at  the  rate  these  funds  become 
available. 

South  Coast's  Rule  1186  requires  any 
government  or  government  agency 
which  contracts  to  acquire  street 
sweeping  equipment  or  services  for 
routine  street  sweeping  on  public  roads 
that  it  owns  and/or  maintains,  where 
the  contract  date  or  purchase  or  lease 
date  is  Januan,'  1 .  2000  or  later,  to 
acquire  or  use  only  certified  street 
sweeping  equipment.  The  rule 
establishes  street  sweeper  testing  and 
certification  procedures.  Unlike 
Maricopa's  strategy.  Rule  1186  requires 
that  PM-10  efficient  street  sweepers  be 
used  whenever  street  sweeping  is 
contracted  out  as  of  January  2000.  and 
it  requires  public  agencies  to  replace 
their  existing  street  sweeping  equipment 
with  PM-10  efficient  equipment  only  as 
they  replace  existing  equipment. 

MAG's  PM-10  efficient  street  sweeper 
program  is  being  funded  over  the  next 
4  to  5  fiscal  years,  which  may  result  in 
a  greater  nimiber  of  street  sweepers 
being  purchased  and  placed  in 
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operation  in  a  shorter  time  frame  than 
could  be  expected  using  South  Coast's 
natural  attrition  approach.  While  it  is 
possible  that  some  cities/towns  in 
Maricopa  may  continue  to  contract  out 
for  street  sweeping  services  where  PM- 
10  efficient  sweepers  may  not  be  used, 
most  do  not  contract  for  street  sweeping. 
Furthermore,  due  to  the  fact  that  public 
entities  will  be  competing  for  PM-10 
efficient  street  sweepers  funded  by 
CMAQ  dollars  with  only  a  low  cost 
share  requirement,  we  believe  that  the 
already  limited  reliance  on  contracted 
out  ser\'ices  in  Maricopw  County  will  be 
reduced  as  new  PM-10  efficient 
equipment  becomes  available  and  that 
contractors  will  switch  to  PM-10 
efficient  equipment  to  meet  new- 
demand.  In  addition,  MAG's  program 
ensures  that  the  cities/town/County 
develop  plans  for  how  the  street 
sweepers  will  be  used  to  maximize  their 
emissions  reduction  potential  We. 
therefore,  believe  that  overall  the 
Maricopa  program  is  equivalent  to 
South  Coast's^Rule  1186. 

e.  Unpaved  Parking  Lots 

This  categor\'  includes  emissions  from 
re-entrained  road  dust  from  vehicle 
traffic  on  unpaved  parking  lots  and 
windblown  dust  entrained  from  the 
disturbed  surface  of  unpaved  parking 
lots. 

There  are  two  principal  ways  to 
control  emissions  from  unpaved  parking 
lots:  prohibit  unpaved  parking  lots  or 
treat  existing  lots.  MAG  plan  identified 
both:  a  prohibition  on  unpaved  haul 
road  and  parking  or  staging  areas  and 
surface  treatment  to  reduce  dust  from 
unpaved  drivewavs  and  parking  lots. 
MAG  plan.  Table"5-2.  The  MAG  plan 
identified  one  potential  MSM.  South 
Coast's  Rule  403  which  controls  fugitive 
dust  from  parking  areas  on  construction 
sites.  MSM  Study,  p.  C-9  and  10.  It  did 
not  identify  any  potential  MSM  for  non- 
construction  site  unpaved  parking  lots. 
We  believe  this  list  is  complete  and 
propose  to  find  that  the  MAG  plan 
evaluates  a  comprehensive  set  of 
potential  BACM  and  MSM  for  unpaved 
parking  lots. 

Most  local  jurisdictions  in  Maricopa 
County  identified  ordinances  that 
require  paving  of  new  parking  lots.  In 
addition,  MCESD  Rule  310.01,  section 
303  requires  owners/operators  of  an 
unpaved  parking  lot  larger  than  5.000 
square  feet  to  pave,  apply  dust 
suppressants,  or  apply  gravel,  according 
to  the  applicable  rule's  standards/test 
methods.  Applicable  standards  include 
a  20  percent  opacity  standard,  and  an  8 
percent  silt  content  standard  and/or  a 
0.33  oz/square  foot  silt  loading 
standard.  Section  303.2.  MCESD  Rule 


310.  section  302.1  applies  the  same 
stabilization  requirements  to  parking 
lots  on  permitted  facilities  Finallv. 
many  citics./towns  have  treated  ihfir 
own  parking  lots  or  required  treatment 
of  private  lots  below  MCESD's 
thresholds. 

In  determining  whether  the  MAG  plan 
provides  for  the  implementation  df 
BACM  for  unpaved  parking  lots,  we  an- 
first  specifically  considering  whether 
the  plan  provides  for  thr 
implementation  of  R.'\CM  for  these 
sources.- '  In  our  1998  moderate  area 
PM-10  FIP  for  the  Phoenix  area,  we 
promulgated  a  RACM  fugitive  dust  rule 
applicable  to  unpaved  parking  lots  m 
the  Phoenix  PM-10  nonattainnient  area 
40  CFR  52.128(d)(3)  This  rule  provides 
a  starting  point  for  determining  whether 
the  MAG  plans  measures  for  unpa\ed 
parking  lots  meet  RAC^.M   it  is  imt 
necessar\'  for  them  to  be  identical  to  the 
FIP  rule  in  order  to  meet  the  CAA's 
Rj^CM  requirement,  hut  onlv  that  thev 
provide  for  the  implementation  of 
RACM.  However,  if  the  submitted 
measures  for  a  particular  source  are 
identical  to  the  FIP  rule,  we  can 
determine  without  further  anaKsis  that 
the  MAG  plan  has  provided  for  R.\CM 
for  that  source. 

MCESD  requirements  for  unpaved 
parking  lots  found  in  Rule  310  01. 
section  303  are  the  same  in  terms  oi 
source  coverage  and  applicable 
standards/test  methods  for  unpaved 
parking  lots  as  the  FIP  rule,  with  the 
only  difference  being  that  Rule  310.01 
applies  county-wide  while  the  FIP  rule 
applies  strictly  to  sources  locatt^d  in  the 
PM-10  nonatlainmenl  area  (located  in 


-  '  Whii"^  rt  N.'neus  .iri'a  PM-10  plan  must  provide 
liir  Ixdh  thf>  iiiifilrnuritiitiiin  of  KACM  (to  the  extent 
thai  It  has  nut  ,!iriM(i\  satisfied  the  requirement  in 
Its  miMifralf  .ir>>ri  plan)  and  BACM.  in  determining 
whf'thcr  su(  h  a  plan  provides  for  BACM 
impliMiirnlaliun.  we  do  not  normally  conduct  a 
st'paratr  cvaiualion  to  determine  if  the  measures 
also  meet  the  K.^C'M  ri'nuirements  of  the  CAA  as 
intprprctpii  In  KP.*i  in  its  C«neral  Preamble  See  57 
KK  1 :154()   This  is  ()«  ause  in  our  serious  area 
giiidaru  (■  i.Aiiiicruhiiii  at  42010).  we  interpret  the 
H.ACM  reijuircnicnl  as  generally  subsuming  the 
R.\t:M  r«)uiri'nipnl  (if  .  if  we  determine  that  the 
measures  arf  iiuiet'd  the  "best  available."  we  have 
rutPssariU  (  oncluded  thai  they  are  "reasonably 
available  I  See  Addendum  at  42012-42014. 
Therefore,  a  separate  analysis  to  determine  if  the 
measures  also  represer.l  a  RACM-level  of  control  is 
not  generally  netessary  However,  in  this  particular 
f  ase.  we  have  already  established  through  our  FIP 
rule  what  wo  consider  to  tie  a  RA(^-level  of 
I  oiilrol  for  this  soun  e  (  ategory   Thus  our  FIP  rule 
proMdes  us  » illi  a  tiaseliiie  against  which  we  can 
review  whether  the  MA(.  plan  pltjvides  not  only  for 
K.'^CM  but  also  goes  U'voiui  thai  for  BACM  We  also 
intend  to  evenliiallv  withdraw  the  FIP  rule  in  favor 
of  liK;al  c:onlrtils   In  order  In  do  this,  we  must 
determine  under  (..^.A  sei  tion  1  1011).  that,  among 
other  things,  withdrawing  the  KIP  rule  does  not 
interfere  with  the  K,\CM  requirements  in  the  CAA. 
.'\n  explicit  delennination  now  simplifies  this 
future  a<  tion. 


the  eastern  third  of  the  County).  Rule 
310  01  requirements  became  effective 
when  the  rule  was  adopted  on  February 
2000.  In  light  of  the  fact  that  Rule 
310  01  requirements  are  the  same  as  the 
FIP  rule  requirements  and  MCESD  has 
made  enforceable  commitments  to 
improve  compliance  and  enforcement  of 
Rule  310  01,  we  propose  that  the  MAG 
plan  provides  for  the  implementation  of 
R.\CM  Given  the  additional  city/town 
commitments  in  the  MAG  plan  that 
collectively  increase  the  stringency  of 
control  on  unpaved  parking  lots,  we 
propose  that  the  MAG  plan  also 
proMiie^  lit  the  implementation  of 
BACM   Both  Rule  310.01  and  the  city/ 
town  commitments  were  implemented 
prior  to  June  10,  2000.  the  BACM 
implementation  deadline  for  the 
Phoenix  area. 

As  the  only  potential  MSM,  the  MAG 
plan  identifies  South  Coast's  Rule  403 
w  hich  requires  sources  to  apply  dust 
suppressants  to  stabilize  at  least  80 
percent  of  unstabilized  surface  area  and 
to  1  oinplv  \v  itti  ■:  (I  j"  I'  •n\  opacity 
property  line  hnul.  Ilu  MAG  plan 
deems  the  respective  requirements 
roughh  equivalent  to  Rule  310.  MAG 
plan  p   10-29.  We  believe  that  the 
addition  of  a  silt  loading/content 
standard  for  unpa\ed  parking  lots  for 
sources  covered  under  Rule  310 
increases  the  rules  stringency  such  that 
it  is  at  least  efjui\alent  to  that  of  South 
Coast  Rult  411  <   We.  therefore,  propose 
to  find  that  the  M.^C,  plan  correctly 
concludes  that  thepi'  are  no  MSM  in 
other  State  plan^    r   ised  in  practice 
elsewhere  that  an  rt[)plif.able  to  the 
Phoenix  area 

f.  Disturbed  Vacant  Lands 

This  categor\'  includes  windblown 
fugitive  dust  emissions  from  disturbed 
surfaces  of  vacant  lands.  On  vacant 
land,  fugitive  dust  emissions  are  caused 
bv  virtually  any  activity  which  disturbs 
an  otherwise  naturally  stable  parcel  of 
land,  includinc  <anh  moving  activities, 
material  dumjuiit;  wo  ii  abatement,  and 
vehicle  traffic    f.  i  f'K  15919.  15937 
(April  1.  1998). 

The  MAG  plan  includes  three 
suj:;H«'sted  measures  for  controlling 
fugitive  dust  from  vacant  disturbed 
lands.  M,^G  plan.  Table  5-2.  The  plan 
also  identified  (  ontrols  on  weed 
ahalemeiit  'ppr.itions  and  off-road 
racing  as  potential  MSM.  MAG  plan. 
Table  10-7.  We  believe  this  list  is 
complete  and  propose  to  find  that  the 
MAG  plan  evaluates  a  comprehensive 
set  of  potential  BACM  and  MSM  for 
disturbt>d  \a(  ant  lands. 

Both  MCESD  rules  301  and  301.01 
address  vacant  lots.  Rule  310 
reijuirements  apply  to  vacant  lots 
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located  at  pnrmitted  facilities  (including 
construction  sites)  and  Rule  :310.01 
requirements  apply  to  nonpermitted 
sources  -'  Rule  310  and  Rule  310.01 
requirements  apply  to  both  publicly  and 
privately  owned  lots.  Rule  310,  section 
302.3  and  Rule  310.01.  section  301  and 
302. 

In  determining  whether  the  MAG  plan 
provides  for  the  implementation  of 
BACM  for  disturbed  vacant  land   we  are 
also  specificallv  considering  whether 
the  plan  provides  for  the 
implementation  of  RACM  for  this  source 
categorv.  See  Footnote  23   In  our  FIP, 
we  promulgated  a  RACM  fugitive  dust 
rule  applicable  to  disturbed  vacant  land 
in  the  Phoenix  PM-10  nonattainment 
area.  40  CFR  52  128(d)(3)  This  rule 
provides  a  starting  point  for  determining 
whether  the  MAG  plans  measures  for 
disturbed  vacant  lands  meet  the  RACM 
requirement.  It  is  not  necessary  for  them 
to  be  identical  to  the  FIP  rule  in  order 
to  meet  the  CAA's  R.\CM  requirement, 
but  only  that  they  provide  for 
implementation  of  R.\CM  However,  if 
the  submitted  measures  for  a  particular 
source  are  identical  to  the  FIP  rule,  we 
can  determine  without  further  analysis 
that  the  MAG  plan  has  provided  for 
R.'XCM  for  that  source 

Rule  310  01  requirements  for  vacant 
lots  and  open  areas  are  virtually 
identical  to  the  Phoeni.x  FIP  rule's 
requirements  for  these  sources.  RuK* 
310.01,  however,  is  more  broadlv 
applicable.  It  covers  vacant  lots  and 
open  areas  located  anywhere  in 
Maricopa  County,  in  contrast  to  the 
Phoenix  FIP  rule,  which  only  applies  to 
lots  in  the  Maricopa  County  portion  of 
PM-10  nonattainment  area  Rule  310.01. 
sections  301  and  302.  Unlike  the  FIP 
rule.  Rule  310.01  also  applies  to 
partially  developed  residential, 
industrial,  institutional,  governmental, 
or  commercial  lots  in  Maricopa  County, 
and  any  tract  of  land  in  the  Maricopa 
County  portion  of  the  nonattainment 
area  adjoining  agricultural  property. 
Rule  310.01.  section  211. 

Rule  310  requirements  for  vacant  lots 
and  open  areas  on  permitted  sources  are 
more  stringent  than  those  in  Rule 
310.01,  in  that  Rule  310  requires 
stabilization  of  all  inactive  disturbed 
surface  areas  on  permitted  facilities, 
regardless  of  their  size.  Rule  310, 
section  302.3.  Rule  310  also  contains 
requirements  for  weed  abatement  that 
closely  resemble  the  Phoeni.x  FIP  rule's 
weed  abatement  requirements,  except 


that  Rule  310's  threshold  for  coverage  is 
lower. -"^ 

Vacant  lots  and  open  areas  subject  to 
Rule  310  and  Rule  310.01  are  required 
to  meet  the  same  surface  stabilization 
standards/test  methods  as  required  in 
the  Phoeni.x  FIP  rule. 

In  addition  to  requirements  in  Rule 
310  and  Rule  nOOl.  the  M.^G  plan 
contains  commitments  by  several  cities 
and  towns  to  address  vacant  disturbed 
lots.  For  example,  seven  jurisdictions 
require  or  will  require  stabilization  of 
disturbed  vacant  lots  after  15  days  of 
inactivity  (as  compared  to  Rule  SlO.Ol's 
60-day  compliance  period):  two  (2) 
prohibit  dumping  of  materials  on  vacant 
land;  and  two  (2)  will  stabilize  all  city- 
owned  vacant  lots.  See  EPA  TSD  section 
"Implementation  of  BA(]M  and 
Inclusion  r]f  MSM  for  Disturbed  Vacant 
Land   " 

Because  Rules  310  and  310.01 
requirements  are  at  least  as  stringent  as 
the  FIP  rule  requirements  and  MCESD 
has  committed  to  improve  compliance 
and  enforcement  of  these  rules  (as 
discussed  below ).  we  propose  that  the 
MAG  plan  provides  for  the 
implementation  r)f  RACM  on  disturbed 
vacant  land.  Because  these  rules 
increase  the  number  of  lots  subject  to 
control  which  coUectivelv  increase  the 
stringenrv  of  control  on  vacant 
disturbed  lands,  we  propose  that  the 
MAG  plan  also  provides  for  the 
implementation  of  BAt^M.  All  measures 
for  vacant  disturbed  lands  were 
implemented  prior  to  the  lune  10,  2000 
BACM  implementaticm  deadline  for  the 
Phoenix  area 

Ff)r  its  MSM  analysis,  the  MAG  plan 
identifies  measures  in  Clark  County  (Las 
Vegas.  Nevada)  Rule  41  and  South  Coast 
Rule  403.  See  MSM  Study,  pp.  C-11  and 
C"-16.  17.  The  plan  concludes  that 
neither  measure  is  more  stringent  than 
the  Maricopa  measures  because  Rule 
310  and  310.01  contain  similar  and 
equally  or  mort'  stringent  requirements. 
We  agree  that  th*'  MClESD's  rules  are 
equally  or  more  stringent. 

We,  therefore,  propose  to  find  that  the 
MAG  plan  corrertlv  ((mcluded  that 
there  are  no  MSM  in  other  State  plans 
or  used  in  prac:tice  elsewhere  that  are 
applicable  to  the  Phoenix  area. 

g.  Unpaved  Roads 

This  category  includes  re-entrained 
dust  from  vehicle  travel  on  unpaved 
roads.  There  are  three  classes  of 


■■*  I'crniittnd  stiurces  include  any  facility 
permitted  bv  MCX.SD  and  arc  not  limited  solely  to 
those  facilities  with  earthmoviiig  permits.  Rule  310. 
section  102. 


•"'  Rule  310  requires  any  earthmoving  operation 
that  disturbs  0.1  acre  or  more  to  have  a  dust  control 
plan,  including  weed  abatement  by  discing  or 
blading,  whereas  the  Phoenix  FIP  nde  weed 
abatement  re<)uirements  only  apply  to  disturbances 
equal  to  or  greater  than  0.5  acres.  Rule  310.  section 
303  and  40  CFR  52.129(c)(3)  and  (d)(3)(i). 


unpaved  roads  in  the  Maricopa 
nonattainment  area:  public  roads, 
private  roads  that  are  publicly 
maintained  (also  referred  to  as 
minimally-maintained  or  courtesy 
grade),  and  private  roads  that  are 
privately  maintained. 

The  MAG  plan  includes  three 
suggested  measures  for  controlling 
fugitive  dust  from  unpaved  roads: 
Surface  treatment  to  reduce  dust  from 
unpaved  rdads  and  alleys,  traffic 
reduction/speed  control  plans  for 
unpaved  roads;  and  prohibition  of 
unpaved  haul  roads.  MAG  plan.  Table 
5-2.  The  MAG  plan  does  not  identify 
any  other  State's  measures  that  are  more 
stringent  than  the  ones  already  in  the 
plan.  We  believe  this  list  is  complete 
and  propose  to  find  that  the  MAG  plan 
evaluates  a  comprehensive  set  of 
potential  BACM  and  MSM  for  unpaved 
roads. 

In  determining  whether  the  MAG  plan 
provides  for  the  implementation  of 
BACM  for  unpaved  roads,  we  are  also 
considering  whether  the  Plan  provides 
for  the  implementation  of  RACM  for 
these  sources.  See  Footnote  23.  In  our 
FIP,  we  promulgated  a  RACM  fugitive 
dust  rule  applicable  to  unpaved  roads  in 
the  Phoenix  PM-10  nonattainment  area, 
40  CFR  52, 128(d)(3).  This  rule  provides 
a  starting  point  for  determining  whether 
the  MAG  plan's  measures  for  unpaved 
roads  meet  the  RACM  requirement.  It  is 
not  necessary  for  them  to  be  identical  to 
the  FIP  rule  in  order  to  meet  the  CAA's 
RACM  requirement,  but  only  that  they 
provide  for  implementation  of  RACM, 
However,  if  the  submitted  measures  for 
a  particular  source  are  identical  to  the 
FIP  rule,  we  can  determine  without 
further  analysis  that  the  MAG  plan  has 
provided  for  RACM  for  that  source. 

As  discussed  below,  we  propose  to 
find  that  the  MAG  plan  provides  for  the 
implementation  of  RACM  and  BACM 
and  the  inclusion  of  MSM  for  unpaved 
roads. 

Surface  treatment  to  reduce  dust  from 
unpaved  roads  and  alleys.  The  principal 
control  measure  for  public  unpaved 
roads  and  alleys  is  Rule  310.01,  section 
304.  which  requires  all  publicly-owned 
unpaved  roads  and  alleys  with  250 
vehicles  per  day  (VPD)  or  more  to  be 
stabilized  by  June  10,  2000  and  those 
with  150  vehicles  per  day  or  mor>  to  be 
stabilized  by  June  10,  2004. 

Several  cities  have  commitments  that 
go  beyond  the  requirements  of  Rule 
310.01  for  publicly-owned  unpaved 
roads.  For  example,  the  City  of  Phoenix 
committed  to— and  accomplished  before 
June  10,  2000— paving  all  80  miles  of  its 
publicly-owned  unpaved  roads 
regardless  of  the  level  of  vehicle  travel. 
Phoenix  Commitment,  Measure  98-DC- 
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7.  Other  cities,  such  as  Tempe  and 
Gilbert,  have  very  few  remaining  miles 
of  public  unpaved  roads/alleys.  See 
Tempe  Commitments,  Measure  98-DC-7 
and  Gilbert  Commitments.  Measure  98- 
DC-7. 

For  private  roads.  Rule  310,  section 
308.6.  requires  that  easements,  rights-nf- 
way,  and  access  roads  for  utilities 
(electricity,  natural  gas,  oil,  water,  and 
gas  transmission)  that  receive  150  or 
more  VPD  must  be  paved,  chemically 
stabilized,  or  graveled  in  compliance 
with  the  rule's  standards. 

Private  unpaved  roads  are  scattered 
throughout  Maricopa  County,  within 
both  County  and  city  jurisdictions.  A 
survev  performed  for  us  of  unpaved 
roads  in  Maricopa  County  determined 
that  the  great  majority  of  identified 
unpaved  road  mileage  consists  of 
privately-owned  roads  that  receive 
minimal  maintenance  by  the  Maricopa 
County  Department  of  Transportation 
(MCDbT).^'^' 

MAG  and  MCDOT  have  committed  to 
pave  County  minimal  maintenance 
roads  within  the  nonattainment  area 
that  currently  exceed  150  VDT  and  meet 
criteria  to  become  public  highways, 
using  $22  million  in  CMAQ  and 
MCDOT  funds.  MAG  Commitment; 
Maricopa  County  Commitment,  1999 
Revised  Measure  17.  This  program  will 
pave  an  estimated  60  miles  of  unpaved 
roadways  in  fiscal  years  2001-2003 
which  is  approximately  20  percent  of 
the  privately-owned,  publicly- 
maintained  County-jurisdiction  roads 
and  account  for  40  percent  of  all  VMT 
on  these  roads.  Maricopa  County  has 
also  committed  to  continue  to  evaluate 
other  roads  for  funding  when  traffic 
levels  increase  above  150  vehicle  trips 
per  day.  Maricopa  County  Commitment, 
1999  Revised  Measure  17.  We  interpret 
this  commitment  to  apply  to  any  private 
roads  within  County  jurisdiction, 
whether  they  currently  receive  minimal 
maintenance  or  not. 

As  the  County  evaluates  roads  for 
paving,  it  may  make  exceptions  to  its 
commitment  to  pave  roads  with  vehicle 
trips  that  exceed  150  VDT.  The  County's 
evaluation  process  takes  into  account 
whether  estimated  costs  of  paving  are 
excessive  (greater  than  $500,000  per 
mile). 27  When  MCDOT  identifies  a  road 
that  meets  these  criteria  (i.e.  the  road 
can  be  declared  a  public  highway  and 
costs  are  not  excessive),  it  will 


recommend  that  the  Board  of 
Supervisors  open  and  declare  the  road 
a  public  highway  -" 

Because  BACM  implementatiim 
properlv  takes  costs  into  account,  we 
believe'that  MCDOTs  criteria  for 
selecting  private  roads  to  pave  are 
suitable  in  the  contpxt  of  a  strategy  to 
implement  BACM  and  will  result  in 
control  of  the  great  majority  fif  high 
traffic  unpaved  roads.  .Mthough 
available  information  on  private  roads 
in  citv  jurisdictions  is  limited,  nur 
existing  information  suggests  that  a 
tvpical  privately-owned  unpaved  road 
has  little  traffic  on  it,-"  .\s  a  result,  we 
believe  that  the  vast  majority  of  private 
unpaved  roads  do  not  need  to  be 
controlled  in  order  for  us  to  determine 
that  the  MAG  plan  provides  for  the 
implementation  of  BACM  for  unpaved 
roads  for  the  24-hour  standard. 

Traffic  reduction/ speed  control  plans 
for  unpaved  roads.  Some  jurisdictions 
committed  to  evaluate  this  measure 
Two  jurisdictions  committed  to  posting 
15  mph  speed  limit  signs  un  private  and 


2* Pacific  Environmental  .Service.    Survey  for 
Fugitive  Dust  Emission  Sources  '.  April  15.  1999 

^'  A  private  road  begins  to  bear  other  than  local 
traffic  through  extensions  of  other  nearby  public 
roads  or  the  construction  of  an  indirect  source  that 
attracts  external  drivers  using  the  road  as  a  short 
cut.  See  Maricopa  County  CommitmenSs.  1999 
Revised  Measure  17. 


^"  Mariropa  Couniv  provided  an  update  to  us  of 
thi'ir  efforts  to  identify  and  pave  County  minimal 
maintenancp  roads  Kelly  McMullen.  MCDOT.  via 
email  on  Ma\  4   2CK)1   The  Oiunty  identified 
approximalelv  f>8  miles  of  minimal  maintenance 
roads  (courtesv  grading  only)  that  potentially  could 
have  over  ISO  VPD  traffic  Of  those  roads,  the 
Countv  was  unable  to  gather  traffic  count 
information  for  approximately  3  miles  due  to 
repeated  counter  vandalism  or  thrfl  The  County 
included  remaining  roads  with  trafTu  counts  over 
130  VPD  (allowing  for  short  term  growth  seasonal 
variation,  etc  )  m  its  program  to  pa\e.  totaling 
approximately  b5  miles,  consisting  of 
approximately  186  segments  The  first  group  of 
these  roads  was  expected  to  have  a  hid  awarded  in 
lune  2001  and  be  paved  by  Fall  2001    Design  work 
for  the  second  group  was  cxperteri  to  liegin  in 
Summer  2001  and  is  expected  to  go  to  bid  for 
construction  within  the  next  twelve  months  Desigr, 
work  for  the  third  group  also  expected  to  begin  m 
Summer  2001  and  is  expected  to  be  bid 
approximately  10-12  months  following  the  setonri 
group  This  third  group  reflects  the  most  difficult 
engineenng  and  environmental  issues  Based  on 
project  engineer  estimates  at  this  time,  the  Countv 
believes  that  six  segments  totaling  approximately 
3.0  miles  may  exceed  the  reasonable  cost  threshold 
of  $500,000  per  mile,  or  have  issues  with  adjoining 
properlv  owners  that  are  not  possible  to  resolve 
within  the  SIP  time  frames  The  Cxiunty  will 
evaluate  whether  another  method  of  dusi 
suppression  may  be  viable  for  those  segments 

'« Through  MAC.  we  requested  additional 
information  on  private  unpaved  roads  from  the 
cities  of  Chandler.  Scottsdale.  (iilberl  (,iendale 
Mesa.  Phoenix.  Tempe.  Peoria,  Avondalc  (^refree. 
Ove  Creek,  El  Mirage.  Cioodvear.  and  .Surprise 
Letter  C:olleen  McKaughan.  EPA.  to  Lindv  Bauer. 
MAC.  March  21,  2001    All  but  three  alies 
responded  tn  the  survey   Five  cities  state  that  thu 
currently  have  no  private  unpaved  roads  with 
greater  than  150  VPD  Three  cities  indicate  they  d(. 
not  Ijelieve  there  are  private  unpaved  roads  with 
greater  than  150  VPD  in  their  lunsdictions  The 
remaining  cities  either  have  a  small  numlicr  of 
private  road  miles  identified  with  greater  than  150 
VPD  or  make  no  statement  regarding  the  iiumlier  ni 
private  road  miles  with  greater  than  150  VPD  in 
their  jurisdictions  Letter  Lindy  Bauer  MAG.  to 
Colleen  McKaughan.  EPA.  )une  29.  2001 


public  unpaved  roads  and  access  ways; 
one  jurisdiction  has  posted  15  mph 
speed  limits  in  dll  alleys.  See  MAG 
plan.  Table  lO-M  Also,  under  Rule  310. 
owners/operators  of  unpaved  haul  roads 
and  utility'  roads  who  comply  with  the 
rule  by  limiting  vehicle  trips  to  20  per 
day.  must  also  limit  vehicle  speeds  to  15 
mph.  While  speed  limit  controls  are 
only  being  implemented  to  a  limited 
extent,  we  believe  the  plan's  measures 
to  pave  or  otherwise  stabilize  unpaved 
roads  in  the  Phoenix  PM-10 
nonattainment  area  establish  the  critical 
commitments  for  the  implementation  of 
RACM  and  BACM  because  road 
stabilization  ensures  emission 
reductions  whereas  speed  limits  may  or 
may  not  be  observed. 

Prohibition  of  unpaved  haul  roads. 
Rule  310  requires  that  unpaved  haul 
roads  meet  both  a  20  percent  opacity 
standard  and  a  silt  content  or  silt 
loading  standard.  Rule  310,  section 
302.2.  We  propose  to  find  that  this 
requirement  is  sufficient  for  the 
implementation  of  BACM  for  these 
roads.  We  believe  requiring  compliance 
with  both  of  these  standards  ensures 
that  these  roads  will  be  stabilized 

Evaluation  of  unpaved  road  measures 
m  other  areas  found  none  that  are  more 
stringent  than  the  measures  for  unpaved 
roads  in  the  M.^G  plan  MAG  plan. 
Table  10-7  We  agree  and  propose  to 
find  that  there  are  D'  'iihcr  MSM  for 
unpaved  roads  than  <irt  diruady 
included  in  the  MAG  plan. 

Please  see  the  TSD  section 
implementalioii  of  BA(]M  and 
Inclusion  of  MSM  for  Unpaved  Roads" 
for  a  more  detailed  discussion  of  our 
proposed  findings 

h  Construe  tinn  Sites  and  Activities 

Sources  of  fugitive  dust  emissions  at 
construction  sites  include  land  clearing, 
earthmoving.  excavating,  construction, 
demolition,  material  handling,  bulk 
material  storage  and  or  transporting 
operations,  material  track  out  or  spillage 
onto  paved  roads  (which  we  have 
addressed  in  the  paved  road  section), 
and  vehicle  use  and  movement  on  site 
(eg,  the  operation  of  any  equipment  on 
unpaved  surfat  es  unpaved  roads  and 
unpaved  parking  areas).  Windblown 
emissions  from  disturbed  areas  on 
construction  sites  are  also  a  source  of 
PM-10  Construction  operations,  which 
are  mostly  earthmoving,  represent  some 
90  percent  of  the  emissions  in  this 
source  categorv'. 

The  suggested  measure  in  the  MAG 
plan  for  (,  ontroUint:  emissions  from 
construe  tion  sites  an-  actually  various 
means  of  improvint:  (  umpliance  with 
controls  rather  than  new  control 
requirements  for  construction  sites.  See 
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MAG  plan,  Table  5-2.  MCESD  had 
already  adopted  controls  for 
construction  sites  in  its  fugitive  dust 
mle.  Rule  310.  The  plan  also  identifies 
several  potential  MSM.  See  MAG  plan. 
Table  10-7.  We  propose  to  find  that  the 
MAG  plan  evaluates  a  comprehensive 
set  of  potential  controls  for  construction 
sites  emissions  including  the  potentially 
MSM  from  other  states 

Rule  310's  requirements,  effective  on 
February  16,  2000,  apply  to  any  source 
required  to  obtain  a  permit  under 
Maricopa  Count>-  rules,  which  includes 
earthmoving  operations  of  0.10  acre  or 
more  '°  and  sources  subject  to  title  V 
permits,^'  non-title  V  permits,  or 
general  permits.  In  addition  to  rule 
requirements  for  fugitive  dust  sources 
located  at  any  permitted  source.  Rule 
310  requires  that  a  Dust  Control  Plan 
(DCP)  be  submitted  for  any  earthmoving 
operations  of  0.10  acre  or  more,  and  that 
the  DCP  be  approved  prior  to 
commencing  any  dust  generating 
operation.  The  rules  definition  of  a  dust 
generating  operation  includes  anv 
activity  capable  of  generating  fugitive 
dust  including  land  clearing, 
earthmoving,  weed  abatement  by 
discing  or  blading,  excavating, 
construction,  demolition,  material 
handling,  storage  and/or  transporting 
operations,  vehicle  use  and  movement, 
the  operation  of  any  outdoor  equipment 
or  unpaved  parking  lots 

For  other  permitted  sources.  Rule  31U 
requires  that  a  DCP  be  submitted  and 
approved  prior  to  commencing  any 
routine  dust  generating  activity,  defined 
as  any  dust  generating  operation  which 
occurs  more  than  4  times  per  vear  or 
lasts  30  cumulative  days  or  more  per 
year.  '- 

Specific  Rule  310  requirements 
include. 

•  a  20  percent  opacity  requirement 
for  any  dust  generating  operation 

•  wind  event  controls 

•  implementation  of  controls  before, 
after  and  while  conducting  anv  dust 
generating  operation,  including 
weekends,  after  work  hours  and 
holidays 

•  required  controls  and  standards  for: 

•  unpaved  parking  lots 


'"Earthmoving  operation.';  include  cutting  and 
filling,  grading,  leveling,  excavating,  trenching, 
loading  or  unloading  ot  bulk  matenals. 
demolishing,  blasting,  dnlling,  adding  to  or 
removing  bulk  material.^  from  open  storage  piles. 
back  filling,  soil  mulching,  landfill  operadon.s,  or 
weed  abatement  by  discing  or  blading 

"  Title  V  permits  are  operating  permits  rtHjuired 
by  Title  V  of  the  Clean  .^lr  .Act  for  maior  stationar\ 
sources  and  certain  other  stationan  sources 

'■'This  IS  in  addition  tn  the  requirement  tu  submit 
a  DCP  for  any  earthmoving  operation  that  disturbs 
0.10  acre  or  more  even  if  the  operation  is  subject 
to  Title  V  or  other  permitting  requirements. 


•  unpaved  haul/access  roads 

•  disturbed  open  areas  and  vacant 
lots 

•  bulk  material  hauling 

•  bulk  material  spillage,  cany-out. 
erosion  and  track  out 

•  open  storage  piles 

•  weed  abatement  by  blading  or 
discing 

•  a  requirement  in  dust  control  plans 
for  at  least  one  primary  and  one 
contingency  control  for  all  fugitive  dust 
sources;  the  contingency  measure  is  to 
be  immediately  implemented  if  the 
primary  control  proves  ineffective 

In  order  to  comply  with  the  rule's  20 
percent  opacity  standard  and  dust 
control  plan  requirements  for 
implementing  priraar\-  and/or 
contingency  controls  for  earthmoving 
activities,  sources  need  to  apply  one  or 
more  controls,  which  in  most  cases 
includes  applying  water  or  another  dust 
suppressant  before  and  during 
operations.  Inactive  disturbed  surfaces 
must  be  stabilized  to  meet  at  least  one 
of  the  rule's  stabilization  standards  (e.g. 
visible  crusting,  10  percent  rock  cover. 
etc.).  Unpaved  roads  and  unpaved 
parking  lots  must  also  be  stabilized  to 
meet  both  a  20  percent  opacity  standard 
and  a  silt  content/loading  standard.  " 
Test  methods  associated  with 
stabilization  and  opacity  standards  are 
contained  in  Appendix  C,  which  was 
'submitted  with  Rule  310. 

The  1999  revisions  to  Rule  310  that 
have  increased  the  rule's  stringency 
include  the  addition  of  specific  work 
practice  standards,  the  addition  of 
stabilization  standards  and  test  methods 
for  unpaved  surfaces,  and  modifications 
to  the  opacity  test  method  (adding  an 
alternative  opacity  test  method  for 
unpaved  roads  and  unpaved  parking 
lots  and  modifying  the  opacity  test 
method  for  other  sources).  We  believe 
that  the  new  and/tjr  revised  standards/ 
test  methods  provide  for  a  greater  degree 
of  control  than  under  the  previous  SIP- 
approved  version  of  Rule  310. 

In  addition  to  these  Rule  310 
revisions,  MCESD  made  three 
enforceable  commitments  to  further 
strengthen  requirements  for 
construction  sites  in  1999.  See  Maricopa 
County  Commitments.  Revised  Measure 
6  MCESD  has  recently  revised  these 
commitments  and  will  take  the 
revisions  to  the  Maricopa  County  Board 
of  Supervisors  in  December.  2001  for 
formal  adoption  as  enforceable 
commitments.  See  Letter,  Al  Brown. 
MCESD  to  Jack  Broadbent,  EPA, 


"I'npaved  roads  must  nieel  a  6  percent  silt 
( iintent  standard  or,  alternatively,  a  0.33  oz/ft'  silt 
loading  standard,  while  unpaved  parking  lots  must 
meet  an  8  percent  silt  content  standard  or. 
alternatively,  a  0.3.3  oz/ft'  silt  loading  standard. 


September  13.  2001  (MCESD 
commitment  letter).  The  commitments 
are  to: 

1.  Research  and  develop  a  standard(s) 
and  test  method(s)  for  earth  moving 
sources,  designed  to  be  enforceable  and 
meet  BACM  requirements  as  to 
stringency  and  the  number  of  sources 
that  it  applies  to.  Revise  Rule  310  and/ 
or  Appendix  C  by  no  later  than 
December  2002  to  modify  the  existing 
opacity  standard/test  method  or  add  an 
additional  opacity  standard(s)/test 
method{s).  tailored  to  non-process 
fugitive  dust  sources  that  create 
intermittent  plumes.  This  commitment 
will  be  met  in  its  entirety  only  if  the 
standard(s)/test  method(s)  is  approved 
by  EPA.  The  County  is  also  proposing 
to  support  and  coordinate  with  Clark 
County.  Nevada  in  the  ongoing  research 
to  develop  fugitive  dust  test  methods 
through  the  appropriation  of  $25,000. 

2.  Part  1:  Onsite  Implementation  of  Dust 
Control  Plan 

Raise  awareness  of  onsite  project 
supervisors  to  acquire  and  read 
approved  site  dust  control  plans  thereby 
improving  the  implementation  of  the 
dust  control  plan  at  the  construction 
site.  This  objective  will  be  achieved 
through  one-on-one  contact  at  the  time 
of  inspection  and  through  the 
development  of  a  revised  training 
curriculum  and  supporting  materials  for 
both  a  classroom  setting  and  onsite  aids 
for  improved  project  management. 
Maricopa  County  inspectors  will 
continue  to  go  over  dust  control  plans 
with  construction  site  personnel  during 
the  initial  site  inspection  and  whenever 
issues  arise  during  subsequent 
inspections.  The  training  curriculum 
being  developed  by  the  Arizona 
Department  of  Transportation  (ADOT)  is 
scheduled  for  completion  in  winter  of 
2002  and  implementation  of  the  second 
level  of  dust  control  education  will 
begin  March — June  2003. 

Part  2:  Dust  Control  Plan  Improvements 

Research,  develop  and  incorporate 
additional  requirements  for  dust 
suppression  practices/equipment  into 
dust  control  plans  and/or  Rule  310  by 
March — December  2002.  Based  on  the 
ADOT  research,  MCESD  research  or 
other  alternative  research,  Maricopa 
County  will  develop  a  growing  list  of 
criteria  for  effective  versus  ineffective 
dust  suppression  practices  that  address 
various  site  circumstances. 

3.  Revise  the  sample  daily 
recordkeeping  logs  for  new  and  renewed 
Rule  310  permits  to  be  consistent  with 
rule  revisions  and  to  provide  sufficient 
detail  documenting  the  implementation 
of  dust  control  measures  required  by 
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Rule  310  and  the  dust  control  plan. 
Distribute  sample  log  sheets  with  issued 
permits  and  conduct  outreach  to  sources 
by  December  2001. 

The  first  commitment  addresses  our 
concern  that  the  existing  opacity 
standard  and  test  method  for 
earthmoving  operations  may  not  always 
be  sufficient  to  control  construction  site 
dust  to  BACM  levels.  MCESD  has 
already  revised  the  opacity  test  method 
to  deal  partially  with  this  concern  (see 
Rule  310,  Appendix  C),  but  we  believe 
that  additional  standards/test  methods 
are  needed  to  fully  assure  that  sources 
are  effectively  controlled. 

Field  research  is  needed  to  identify  an 
appropriate  standard(s)  and  test 
method(s)  to  meet  this  commitment. 
MCESD  originally  committed  to 
complete  this  research  and  revise  the 
opacity  method  by  July  2001  but  was 
unable  to  do  so.  It  now  intends  to  work 
with  Clark  County  which  has  recently 
conducted  research  on  test  methods  for 
earthmoving  sources  and  is  planning  to 
conduct  a  second  phase  of  research. 
MCESD  will  contribute  funding  to  these 
efforts.  MCESD  has  requested  a  one-year 
extension  of  the  deadline  in  its  original 
commitment  in  order  to  monitor, 
validate  and  verify  the  resulting  test 
method(s)  performance  in  Maricopa 
County. 

The  second  commitment  addresses 
our  concern  that  DCPs  lack  specific 
criteria  for  dust  suppressant  application. 
For  example,  a  source  engaged  in 
grading  or  cut-and-fill  earthmoving  for  a 
multi-acre  project  may  choose  to 
comply  with  Rule  310  by  applying 
water.  However,  neither  the  rule  nor 
DCPs  establishes  minimum  criteria  for 
the  number  of  water  trucks/water 
application  systems  and  water  truck 
capacity  for  any  given  size  construction 
site  or  a  ratio  of  earthmoving  equipment 
to  water  trucks.  Also,  for  effective  dust 
control,  certain  soil  types  may  require 
substantial  pre-wetting,  thorough 
mixing  of  water  into  the  soil  for  uniform 
penetration,  and/or  dust  surfactant  or 
tackifyer  combined  with  water;  neither 
Rule  310  nor  DCPs  currently  require 
such  measures  for  any  sites. 

Establishing  criteria  for  dust  control  is 
complicated  by  variations  in  soils, 
meteorological  conditions,  equipment 
size/use,  project  phase,  and  level  of 
activity.  All  these  factors  can  impact  the 
amount  of  water  (or  other  controls) 
needed  to  control  fugitive  dust  on  a 
particular  site  on  a  particular  day  and 
has  made  it  difficuU  to  estabUsh  these 
criteria.  Because  of  this  difficulty 
MCESD  has  revised  its  original 
commitment  to  allow  additional  time  to 
develop  them. 


MCESD  has  also  expanded  its  original 
commitment  to  include  a  program  to 
work  with  on-site  supervisors  to  assure 
that  they  obtain  and  review  the  DCP  for 
their  sites.  In  implementing  Rule  310 
during  the  last  year,  it  found  that  site 
supervisors  do  not  have  or  do  not  know 
what  is  in  their  DCPs  and  thus  may  not 
be  implementing  appropriate  dust 
control  methods. 

The  third  commitment  addresses  our 
concern  that  while  Rule  310  currently 
contains  an  acceptable  recordkeeping 
requirement,  a  more  specific 
recordkeeping  requirement  would  help 
improve  compliance.  Currently  neither 
the  rule  nor  DCPs  specify  what 
information  should  be  included  in  a 
daily  log.  MCESD  has  revised  its 
original  commitment  to  allow  additional 
time  to  work  with  its  stakeholders  to 
develop  daily  recordkeeping  log  sheets 
to  provide  sufficient  detail  documenting 
the  implementation  of  dust  controls. 

We  propose  to  find  that  Rule  310  as 
adopted  on  February  16,  2000  and 
combined  with  the  commitments  by 
MCESD  to  make  certain  additional 
changes  to  the  Rule,  provide  for  the 
implementation  of  RACM  and  BACM  on 
construction  sites  for  the  24-hour  FM- 
10  standards. 3*  We  have  also 
determined  that  the  revised 
conunitments  do  not  affect  our  previous 
proposed  finding  that  Rule  310 
combined  with  the  commitments 
provide  for  the  implementation  of 
RACM  and  BACM  on  construction  sites 
for  the  annual  standard   65  FR  19964. 
19980.  The  rule  is  comprehensive  in 
scope  in  that  each  dust  source  is  sub)ect 
to  a  set  of  requirements  under  Rule  310 
(e.g.  storage  piles,  dirt  trackout.  haul 
truck  loads,  disturbed  areas, 
earthmoving  operations). 

The  MAG  plan  identifies  .several 
potential  most  stringent  construction 
site  fugitive  dust  measures  either  in  or 
under  consideration  for  inclusion  in 
others  SIPs.  See  MSM  Study,  Table  1- 
2  and  Table  3-1. 


'*  These  revised  commitments  are  currently 
unenforceable  tiecause  thev  have  not  been  adopted 
by  Maricopa  (x)unt\  s  Board  of  Super\isors  We  are. 
however,  proposing  to  approve  these  commilments 
under  CAA  section  110(k)l3)  as  an  enfnrteabic 
element  of  the  Arizona  SIP  t)e(.aiisp  wp  fiillv  e\p«t 
that  the  Board  will  adopt  these  t  nmmitments  as 
enforceable  SIP  rommitraents  and  the  State  will 
submit  them  as  a  complete  SIP  revision  prior  to  our 
final  action  However,  if  we  do  not  ret  eive  the 
adopted  commitments  by  the  time  we  must  take 
final  action,  we  propose  to  ronditinnalh  approve 
them  under  ClAA  section  1 10(kl(41  If  we  take  finrti 
action  to  conditionally  approve  these  commitment^ 
MCESD  will  have  one  year  to  hjlfill  the 
commitment  or  the  approval  will  turn  mtu  a 
disapproval  and  we  would  no  longer  be  able  to  find 
that  the  MAG  plan  provides  for  the  implemenLition 
of  BACM  and  the  inclusion  of  MSM  on  conslructum 
sites  for  either  the  annual  of  24-hour  standards 


Most  of  the  potential  MSMs  are 
provisions  in  South  Coast  fugitive  dust 
rule.  Rule  403  The  MAG  plan  indicates 
that  each  of  the  South  Coast  and 
MCESD's  rules  are  more  stringent  than 
the  other  in  certain  resperts  MAC",  plan. 
p.  10-35.  The  MAG  plan  at.knou  ledges 
that  Rule  403  contains  more  stringent 
control  measure  requirements  than 
those  imposed  hv  Rule  310  For 
example,  Rule  403  requires  that  water 
be  applied  to  soil  not  more  than  15 
minutes  prior  to  moving  the  soil  and 
requires  open  storage  piles  to  be 
watered  twice  per  hour  nr  covered 
However,  the  MAG  plan  indicates  that 
Rule  310's  20  percent  opai.ity  limit  is 
generallv  more  restrictive  than  Rule 
403's  property  line  standard  bet  au><f'  a 
20  percent  opacity  fugitive  dust  plume 
tvpicallv  disperses  to  zero  visibility 
within  50  feet  downwind  of  a  source. 
MSM  Study,  p  C-12  The  MAG  plan 
concludes  that,  on  balance.  Kule  310  is 
equally  stringent  compared  to  Kule 
403's  construction  site  requirements. 
We  agree  with  this  conrlusion  with  the 
caveat  that  we  believe  Rule  illi  and' or 
dust  control  plans  require  additional 
controls  for  dust  suppression  This 
caveat  is  addressed  in  the  MAG  plan's 
commitment  to  research   develop  and 
incorporate  additional  rt»quirementv  for 
dust  suppression  practices/equipment 
for  construction  activities  into  dusi 
control  plans  and;  or  Kule  .310 

The  MAG  plan  does  not  disi  uss  any 
construction  site  measures  from  other 
areas  as  potential  most  stringent 
measures  Based  on  our  work  with  the 
Las  Vegas  area,  we  have  identified 
requirements  in  Clark  County  Health 
District  permits  that  are  potentiallv 
more  stringent  than  Maricopa  County's 
measures. '''  These  requirements  include 
stand  tanks  on  projects  that  are  10  acres 
or  more  in  size,  an  additii.mal.  separate 
water  truck  when  using  a  trencher  or 
when  screening,  a  separate  water  truck 
or  pull  during  landscaping,  maintaining 
all  stockpiles  in  a  moist  condition,  etc. 

We  propose  to  find  that  Rule  310's 
existing  provisions  an(i  Maricopa 
Countvs  second  tommilment  to 
research,  develop  and  incorporate 
additional  requirements  for  dust 
suppression  practices/equipment  into 
Rule  310  and  or  DCPs  are  consistent 
with  Clark  County's  requirements 

We  have  also  identified  a  requirement 
in  Imperial  Count\  Regulation  VIU  that 
is  potentially  more  stringent  than 
Maricopa  County's  measures  Impend 
County  Regulation  VII!  requires  that 
water  be  applied  15  mimitc-  (r-mto 


'^  These  requirements  are  not  in  Clark  Counlys 
higitive  dust  rule  but  rather  an  roquirwl  practices 
m  dust  control  permits. 
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handling  or  transferring  bulk  material, 
chemical/physical  stabilization,  or 
sheltering/enclosure  of  the  operation 
and  transfer  line.  While  Maricopa 
County  Rule  310  requires  owners/ 
operators  to  comply  with  a  20  percent 
opacity  standard  for  any  dust  generating 
operation  and  DCP  must  include  a 
control  measure  for  ever\'  fugitive  dust 
source  (including  bulk  material 
handling/transfer),  it  does  not  contain 
specific  requirements  as  Imperial 
County  does  for  this  activity  However, 
watering  15  minutes  prior  to  handling 
may  be  overly  prescriptive  and  not 
necessarv'  in  all  cases  to  meet  the  rule's 
performance  standards.  We  propose  to 
find  that  Maricopa  County's  second 
commitment  to  research,  develop  and 
incorporate  additional  requirements  for 
dust  suppression  practices/equipment 
into  Rule  310  and/or  DCPs  is  consistent 
with  Imperial  County's  requirements. 

For  these  reasons,  we  propose  to  find 
that  the  MAG  plan  provides  for  the 
inclusion  of  the  MSM  applicable  to  the 
Phoenix  area  for  construction  sites  and 
activities.  See  Footnote  34. 

i.  Agricultural  Sources       | 

The  agriculture  source  categon*'  covers 
all  dust  generating  activities  and  sources 
on  farms  and  ranches.  These  activities 
and  sources  include  land  planning, 
tilling,  harvesting,  fallow  fields. 
prepared  fields,  field  aprons,  and 
unpaved  roads.  This  source  category  is 
a  very  significant  contributor  to  24-hour 
FM-10  standard  exceedances  in  the 
Phoenix  area.  At  the  West  Chandler  site. 
55  percent  of  the  modeled  exceedance 
was  due  to  agricultural  sources  (a  cotton 
field  and  its  apron).  At  the  Gilbert  site, 
26  percent  of  the  modeled  exceedance 
was  due  to  an  agricultural  source  (a 
field  apron).  See  Microscale  plan.  pp. 
18-19. 

In  order  to  develop  adequate  controls 
for  this  source  category.  Arizona  passed 
legislation  in  1997  establishing  an 
Agricultural  Best  Management  Practices 
(BMP)  Committee  and  directing  the 
Committee  to  adopt  by  rule  by  lune  10. 

2000.  an  agricultural  general  permit 
specifying  best  management  practices 
for  reducing  PM-10  from  agricultural 
activities.  The  legislation  also  required 
that  the  implementation  of  agricultural 
controls  begin  with  an  education 
program  starting  by  June  10.  2000  with 
full  implementation  by  December  31. 

2001,  See  Arizona  Revised  Statutes 
(A.R.S.)  49-t57. 

After  a  series  of  meetings  during  1999 
and  2000.  the  Agricultural  BMP 
Committee  adopted  the  agricultural 
general  permit  and  associated 
definitions,  effective  May  12.  2000.  at 
Arizona  Administrative  Code  (AACJ 


R18-2-610.  'Definitions  for  R18-2- 
611."  and  611.  "Agricultural  PM-10 
General  Permit:  Maricopa  PMlO 
Nonattainment  Area"  (collectively, 
general  permit  rule).  The  State 
submitted  thf  general  permit  rule  in 
Julv  2000  and  its  analysis  quantifying 
the  emission  reductions  expected  from 
the  rule  and  the  demonstration  that  the 
rule  meets  the  CAAs  RACM.  BACM  and 
MSM  requirements  in  June  2001,  We 
proposed  to  approve  it  as  meeting  the 
CAA  requirement  for  RACM  on  [une  29. 
2001  and  signed  the  approval  on 
September  10.  2001,  See  66  FR  34598. 

The  general  permit  rule  requires  a 
commercial  farmer  to  implement  by 
December  31.  2001  at  least  one  BMP  for 
three  categories  of  emission  sources  on 
a  farm:  tillage  and  harvest,  non- 
(  nipland.  and  cropland.  R18-2-610 
defines  commercial  farmer  as  "an 
individual,  entity,  or  joint  operation  in 
general  control  of  10  or  more 
continuous  acres  of  land  used  for 
agricultural  purposes  within  the 
boundary  of  the  Maricopa  County  PMlO 
nonattainment  area."  R18-2-610 
defines  tillage  and  harvest  as  "any 
mechanical  practice  that  physically 
disturbs  cropland  or  crops  on  a 
t;ommercial  farm"  R18-2-610  defines 
non-cropland  as  "any  commercial  farm 
land  that:  is  no  longer  used  for 
agricultural  production:  is  no  longer 
suitable  for  production  of  crops;  is 
subject  to  a  restrictive  easement  or 
contract  that  prohibits  use  for  the 
production  of  crops:  or  includes  a 
private  farm  road,  ditch,  ditch  bank. 
equipment  yard,  storage  yard,  or  well 
head."  R18-2-610  defines  cropland  as 
"land  on  a  commercial  farm  that:  is 
within  the  time  frame  of  final  harvest  to 
plant  emergence;  has  been  tilled  in  a 
prior  year  and  is  suitable  for  crop 
production,  hut  is  currently  fallow;  is  a 
tumrow     R18-2-610  defines  a  BMP  as 
"a  technique  verified  by  scientific 
research,  that  on  a  case-by-case  basis  is 
practical,  economically  feasible  and 
effective  in  reducing  PM-10  particulate 
emissions  from  a  regulated  agricultural 
activity," 

For  enforcement  purposes,  a 
commercial  farmer  is  required  to 
maintain  a  record  demonstrating 
compliance  with  the  general  permit.  A 
commercial  farmer  not  in  compliance 
with  the  general  permit  is  subject  to  a 
series  of  compliance  actions  described 
in  A.R.S.  49-457. 1-K. 

The  BMP  Committee  began 
implementing  the  general  permit  rule  in 
June  2000  by  means  of  an  extensive 
educational  outreach  program  informing 
growers  about  the  BMPs.  In  addition, 
the  BMP  Committee  developed  a  Guide 
to  Agricultural  PM'-IO  Best  Management 


Practices  to  provide  information  and 
guidance  on  how  to  effectively 
implement  BMPs. "'  Farmers  must  be  in 
compliance  with  the  general  permit  rule 
by  December  31.  2001. 

For  the  reasons  discussed  below  and 
more  extensively  in  the  section 
"Implementation  of  BACM  and 
Inclusion  of  MSM  for  Agricultural 
Sources"  in  the  EPA  TSD.  we  propose 
to  find  that  the  State's  general  permit 
rule  meets  the  CAA's  requirements  to 
provide  for  the  implementation  of 
BACM  by  June  10.  2000  in  CAA  section 
189(b)(1)(B)  and  to  include  MSM  in 
section  188(e).  Our  proposed  finding  is 
applicable  to  both  the  annual  and  24 -hr 
standards.  It  revises  our  previously 
proposed  finding  in  the  annual  standard 
proposal  that  the  State's  commitment  in 
the  MAG  plan  to  adopt  and  implement 
agricultural  best  management  practices 
meets  the  CAA's  requirements  for 
BACM  and  MSM  by  substituting  the 
BMP  general  permit  rule.  65  FR  19964. 
19981. 

In  September  1998.  the  Agricultural 
BMP  Committee  appointed  an  Ad-hoc 
Technical  Group  to  develop  a 
comprehensive  list  of  potential  BMPs 
for  regulated  sources  in  the  Maricopa 
County  nonattainment  area.  Participants 
on  the  Ad-hoc  Group  included  the 
USD  A  NRCS.  USD  A  Agricultural 
Research  Service.  University  of  Arizona 
College  of  Agriculture.  ADEQ. 
University  of  Arizona  College  of 
Agriculture  and  Cooperative  Extension, 
Western  Growers  Association.  Arizona 
Cotton  Growers  Association,  Arizona 
Farm  Bureau  Federation,  and  EPA.  BMP 
TSD.  p.  15. 

The  Ad-hoc  Technical  Group 
reviewed  available  dust  control 
regulations,  literature,  and  technical 
documents,  and  developed  a  list  of  65 
conservation  practices  potentially 
suitable  to  agricultural  sources  in  the 
Maricopa  County  nonattainment  area  for 
further  consideration.  BMP  TSD,  p.  16. 
These  65  measures  represented  a  broad 
spectrum  of  potential  BMPs,  many  of 
which  related  to  conservation  practices 
used  in  the  western  United  States  that 
had  never  been  evaluated  in  the  context 
of  reducing  PM-10. 

The  Agricultural  BMP  Committee 
thoroughly  reviewed  the  potential 
practices  presented  by  the  Ad-hoc 
Technical  Group  and  evaluated  the 
potential  BMPs  using  available 
information  on  technological  feasibility, 
costs,  and  energy  and  environmental 
impacts.  After  an  analysis  of  the  limited 


'"■'Guide  to  Agricultural  PM-10  Best 
Management  Practices.  Maricopa  County,  Arizona 
PM-10  Nonattainment  Area.  "  Governor's 
Agricultural  BMP  Committee,  First  edition. 
February',  2001. 
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information  available  and  numerous 
public  discussions,  the  Committee 
decided  to  include  34  of  the  65  BMPs 
in  the  general  permit  rule  and  divided 
these  34  BMPs  into  the  three  categories 
of  farm  activities  specified  in  A.R.S.  49- 
457. N.:  10  BMPs  applicable  to  the  tillage 
and  harvest  category;  10  BMPs 
applicable  to  the  non-cropland  category; 
and  14  BMPs  applicable  to  the  cropland 
category.  See  BMP  TSD.  17.  In  selecting 
these  BMPs,  the  Committee  deemed 
them  to  be  feasible,  effective  and 
common  sense  practices  for  the  Phoenix 
area  which  minimized  potential 
negative  impacts  on  local  agriculture. 

Of  the  31  potential  BMPs  eliminated, 
the  majority  were  dropped  because  they 
either  duplicated  another  BMP  or  did 
not  reduce  PM-10.  Other  reasons  for 
elimination  included  the 
impracticability  of  a  BMP  for  the 
Maricopa  County  Area,  lack  of  cost 
effectiveness,  or  infeasibility  of 
implementation.  See  lune  13.  2001  BMP 
submittal.  Enclosure  3,  Attachment  8. 
At  the  time  the  BMP  Committee  was 
developing  the  general  permit  rule, 
there  was  very  limited  available 
information  concerning  the 
technological  feasibility,  costs,  and 
energv  and  environmental  impacts  of 
these  BMPs.  Although  the  Committee 
determined  that  all  the  selected  BMPs 
were  technologically  feasible  control 
requirements,  it  found  that  calculating 
the  other  impacts  on  a  commercial 
farmer  was  difficult.  Because  of  the 
varietv.  complexity,  and  uniqueness  of 
farming  operations  in  Maricopa  County, 
the  Committee  concluded  that  farmers 
need  a  variety  of  BMPs  in  each  of  the 
three  categories  of  agricultural  activities 
to  choose  from  in  order  to  tailor  PM-10 
controls  to  their  individual 
circumstances.  Further,  the  BMP 
Committee  acknowledged  that  there  is  a 
limited  amount  of  scientific  information 
available  concerning  the  emission 
reduction  and  cost  effectiveness  of  some 
BMPs,  especially  in  relation  to  Maricopa 
Countv.  The  BMP  Committee  balanced 
the  limited  scientific  cost  effectiveness 
information  with  the  common  sense 
recognition  that  the  BMPs  would  reduce 
wind  erosion  and  the  entrainment  of 
agricultural  soils,  thereby  reducing  PM- 
10.  As  a  result,  and  given  the  myriad 
factors  that  affect  farming  operations, 
the  BMP  Committee  concluded  that 
requiring  more  than  one  BMP  for  each 
of  the  three  agricultural  categories  could 
not  be  considered  technically  justified 
and  could  cause  an  urmecessary 
economic  burden  to  farmers.  Instead, 
the  BMP  Committee  and  ADEQ  agreed 
to  monitor  the  effectiveness  of  the  BMPs 
and  adjust  the  program,  if  needed,  in  the 
future.  BMP  TSD.  p.  18. 


The  general  permit  rule,  as  finally 
adopted  by  the  BMP  Committee  in  May 
2000  as  BACM  and  MSM.  requires  that 
commercial  farmers  implement  at  least 
one  BMP  for  the  tillage  and  liarvest, 
cropland,  and  non-cropland  categories 
bv  December  31.  2001 

We  define  a  BACM-level  of  contml  ti 
be,  among  other  things,  the  maximum 
degree  of  emission  reduction  achitnable 
from  a  source  or  source  calogon'  whi(  h 
is  determined  on  a  case-by-rase  basis. 
considering  energy,  economic  and 
environmental  impacts  Addendum  at 
42010.  Based  on  the  BMP  committpi^  s 
findings  regarding  technological 
feasibilitv  and  economic  effects  of 
requiring  more  than  one  BMP  per 
category,  we  believe  that  the  BMP  rule 
provides  the  maximum  degree  of 
emission  reductions  achievable  fmm  the 
agriculture  source  categur\  in  ihe 
Phoenix  area  and.  therefore,  meets  the 
BACM  requirement  in  section 
189(b)(1)(B).'- 

A  requirement  that  an  individual 
source  .select  one  control  method  from 
a  list,  but  allowing  the  source  to  select 
which  is  most  appropriate  for  its 
situation,  is  a  common  and  accepted 
practice  for  the  control  of  dust   For 
example,  in  its  PM-10  FIP  for  Phoenix 
we  promulgated  a  RACM  rule 
applicable  to.  among  other  things, 
unpaved  parking  lots,  unpaved  mads 
and  vacant  lots.  The  rule  allows  owntT^ 
and  operators  to  choose  one  of  several 
listed  control  methods  (pave,  apph 
chemical  stabilizers  or  applv  gra\e!)  40 
CFR  52.128(d).  In  the  case  of  the  FIP 
those  subject  to  the  fugitive  dust  rule 
were  given  a  choice  of  control  methods 
in  order  to  accommodate  their  financ  lal 
circumstances,'" 


''We  also  considered  a  B.MJM-level  control  as 
suing  bevimd  existing  R.'iC^M-level  controls,  such  as 
cxpandinR  use  of  R.*i(:M  (f  g  .  paving  more  miles  or 
unpdved  roads)   .^ddendum  al  42013,  As  noted 
previimslv.  we  have  pniposed  to  approve  the 
general  permit  rule  as  meeting  the  RACM 
requirement  in  CAA  ,se<titiri  lR9(a)(lHC).  66  FR 
;t45<i8   In  that  proposal   »e  stated  our  belief  "that 
the  general  permit  rule  represents  a  comprehensive 
sensible  approach  that  nipcts,  .iiid  in  fat  t  far 
excet^ds.  the  R.^C.M  requirements  id  ( :A  A  section 
189la)n)(C)  and  EPA  guidan(e  interpreting  those 
requirements     66  FR  34598.  .)46()^   Moreover,  we 
explained  that  Ihe  Stale  also  intended  the  general 
permit  rule  and  its  enabling  legislation  to  meet  the 
C.AAs  serious  area  requirements   66  FR  34598. 
34599  Thus  today  s  proposal  that  the  general 
permit  rule  meets  the  BACM  and  MSM 
requirements  ol  the  Act  is  ( onsislenl  with  out  pnor 
action 

>»  See.  as  examples,  SC.AQMn  Rule  403 
(providing  fur  alternative  ( ompliance  mechanisms 
for  the  control  of  higitive  dust  from  earthmoving. 
disturbed  surface  areas,  unpaved  roads  etc  ),  and 
SC.^QMD  Rule  1186  (requiring  owners/ operators  of 
certain  unpaved  roads  ihe  option  to  pave, 
chemically  stabilize,  or  install  signage,  speed 
bumps  or  maintain  roadwavs  to  inliibil  speeds 
greater  than  15  mphi  We  proposed  to  approve  these 


.Mlowing  soun  >s  ;>|i,  (iisi  ri  1 1-  -n  to 
(  hoosp  from  a  rdii^e  nj  s[,^.,  i\[,-.\  options 
is  partii  uldrh  iinjinrtant  for  the 
agriculturrtl  set  tor  because  of  the 
\  anable  nature  of  farming.  As  a 
technu  al  matter  neither  we  nor  the 
State  IS  ui  r)  (lositiun  to  dictate  what 
[)re(  ise  I  ontrol  method  is  appropriate 
for  a  given  farm  activity  at  a  given  time 
in  a  gnt'n  loi  ale  The  decision  as  to 
which  ( (introl  method  from  an  array  of 
methods  is  appropriate  is  best  left  to  the 
individual  farmer   Moreover,  the 
economic  circumstances  of  fanners  vary 
considerablv  As  a  result,  it  is 
imperativ  e  that  flexibility  be  built  into 
any  PM-10  control  measure  for  the 
agricultural  source  categont'  whether 
that  measure  is  required  to  meet  the 
RACM  or  BACM  requirements  of  the 
Act. 

Wn  belinvp  that  the  work  of  the  BMP 
Conunitti'i  rcsiilted  in  the  timely 
ado]  t;  ,;i    t  tin  general  permit  and 
edui  .itiiinai  programs  that  requires 
BACM  implementation  on  a  schedule 
that  will  allow  lime  for  the  agricultural 
coinni unity  to  understand  and  select 
appropriate  BMPs  and  to  transition  to 
new  practices,  some  of  which  may 
involve  the  purchase  of  new  equipment. 
Based  on  these  factors,  we  believe  that 
ihe  BMP  implementation  schedule  is  as 
expeditious  as  practicable  and  meets  the 
B.\CM  implementation  deadline  for  the 
I'hoenix  area  of  June  10.  2000. 

The  ^1.^(;  [iLm  :ii''n'iripd  two 
potenlidls  MSM  fit  ,ign(  ultural  sources 
(1)  cessation  of  tilling  on  high  winds 
davs  in  South  Coast's  Rule  403.1  and  (2) 
soil  erosion  plans  in  South  Coast's  Rule 
403  MAG  plan,  Table  10-8  The  plan 
( (included  that  neither  is,  by  itself. 
MSM  for  the  Phoenix  area. 

South  Coast's  403.1,  "Wind 
Entrainment  of  Fugitive  Dust,  "  applies 
only  in  the  Coachella  Valley  (Palm 
Springs)  portion  of  the  South  Coast  Air 
Basin  and  requires  that,  when  wind 
speeds  ex(  (H'd  2B  miles  per  hour  (mph). 
agricultural  tilling;  and  snil  mulching 
activities  should  fease  While  the 
measure  applies  thntughout  the  year, 
the  high  wind  days  fend  to  occur  during 
a  high-wind  season  that  extends 
between  April  and  June.  The  Coachella 
Valley  typically  experiences  high  winds 
on  4  7  davs  of  the  year  MAG  estimated 
that  there  were  a  total  of  37  hours. 


SCAQMD  rules  as  meeting  the  RACX  and/or  BACM 
requirements  of  the  CAA  on  .\ugust  1 1 .  1  »9B  (63 
FR  42786)  and  look  final  action  approving  them  on 
December  9.  1998  (63  FR  67784),  See  also  the 
approval  of  Maricopa  (x)unty  Envimnmental 
Services  Department  (MCESD)  Rule  310  as  meeting 
the  RACM/BACM  requirements  (62  FR  41856. 
.August  4.  1997)  and  the  proposal  to  approve 
updated  Rule  310  and  MCESD  Rule  310  01  as 
meeting  the  same  requirements  (65  FR  19964.  April 
13,  2000). 
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representing  11  days,  with  wind  speeds 
greater  than  15  mph  in  1995  in 
Maricopa  County. 

The  BMP  general  permit  rule  includes 
"limited  activity  during  high  wind 
event"  as  one  of  ten  BMPs  that  a  gmwer 
can  choose  for  the  Tillage  and  Hardest 
category.  According  to  an  analvsis  in  the 
MAG  plan,  postponing  tilling  on  high 
wind  days  would  reduce  emissions  bv 
72  percent  on  high-wind  days.  MSM 
study,  p  4-23   However,  because  only 
15  percent  of  the  Maricopa  County  PM- 
10  nonattainment  area  tilling  occurs 
during  the  high  wind  season  (March 
through  September)  and  because  less 
than  4  percent  of  the  days  during  this 
period  experience  winds  greater  thaJi  Kt 
mph.  the  air  quality  benefits  of  the 
measure  would  be  small  (;.p.  0.08  metric 
tons  per  average  annual  day  in  1995)  for 
the  annual  standard.  MSM  studv.  p  4- 
23.  Emissions  from  tilling  are  a  verv 
small  contributor  to  total  agricultural 
emissions  on  the  1995  design  day 
(which  was  a  high-wind  dav), 
representing  |ust  16  percent  of  ail 
agricultural  emissions  and  are  not 
implicated  in  24-h()ur  exceedances. 
URS.  Technical  Support  Document  for 
Quantification  of  Agricultural  Best 
Management  Practices.  June  8.  2001  (Ag 
Quantification  TSD).  p.  3-11  and 
Microscale  plan.  pp.  18-19  Moreover, 
based  on  the  limited  amount  of 
information  available  regarding  the 
control  efficiencies  for  the  ten  BMP>  in 
the  Tillage  and  Harvest  category,  the 
control  efficiency  for  'limited  activitv 
during  high-wind  event"  is  on  average 
as  effective  or  less  effective  than  the 
other  BMPs  in  this  category.  Ag 
Quantification  TSD.  pp  2-8  to  2-10. 
South  Coasfs  Rule  403,  "Fugitive 
Dust."  requires  the  implementation  of 
conservation  practices  to  reduce  PM-IO 
from  agricultural  sources  in  the  South 
Coast  PM-10  nonattainment  area.  Under 
Rule  403(h).  agricultural  operations 
exceeding  10  acres  within  the  South 
Coast  Air  Basin  are  exempt  from  the 
rule's  requirements  for  fugitive  dust  if 
the  farmer  implements  the  conservation 
practices  in  the  most  recent  Rule  403 
Agricultural  Handbook  See    Rule  403 
Agricultural  Handbook:  Measures  to 
Reduce  Dust  from  Agricultural 
Operations  in  the  South  C>)ast  Air 
Basin,  "  South  Coast  AQMD,  December 
1998  (the  Handbook)   Because  the 
requirements  of  Rule  403  are  more 
stringent  than  the  requirements  for 
conservation  practices  in  the  Handbook. 
it  is  assumed  that  farmers  will  always 
choose  to  comply  with  the  latters 
provisions.  Thus  the  Handbook,  rather 
than  Rule  403  itself,  is  effectively  the 
potential  MSM. 


For  a  variety  of  reasons,  it  is  difficult 
to  directly  compare  the  requirements  in 
the  general  permit  with  the 
requirements  in  the  Handbook,  First,  the 
South  Coast  did  n<Jt  attempt  to  estimate 
the  reductions  and  cost  from  each 
conservation  practice.  Second,  the  tvpes 
of  crops  grown  in  Maricopa  County  and 
the  South  Coast  area  differ  significantly. 
For  example,  cotton  is  a  dominant  crop 
in  Maricopa  County  but  is  not  grown  in 
the  South  Coast  Air  Basin.  Third,  the 
Handbook  allows  a  grower  to  substitute 
a  local  ordinance  for  the  three 
conservation  practices  required  for 
"inactive"  agricultural  land;  however, 
the  minimum  requirements  for  the  local 
ordinance  are  not  specified.  Handbook, 
section  II,  p  4,  Fourth,  the  general 
permit  rule  and  the  Handbook  also 
differ  in  terms  of  exemption  and 
waivers.  The  general  permit  rule  does 
not  exempt  any  crop  types  or  provide  a 
waiver  option,  but  the  Handbook 
exempts  orchards,  vine  c:rops.  nurseries, 
range  land,  and  irrigated  pastures  from 
requiring  a  practice  for  the  active  and 
inactive  categories.  Finally,  the 
Handbook  also  allows  farmers  to  request 
a  waiver  if  the  farmer  cannot  apply  the 
required  practues  or  a  verifiable 
alternative 

While  the  general  permit  rule  divides 
agricultural  activities  into  three 
categories  and  the  Handbook  divides 
them  into  six.  and  the  terminology  used 
is  different,  the  categories  of  activities 
covered  are  essentially  coterminous.  Cf. 
Handbook,  section  I  and  ACC  R18-2- 
610.7,  .12,  .22,   33.  However,  depending 
on  the  type  of  farming  operation,  the 
general  permit  rule  would  require 
implementation  of  at  least  one  BMP  for 
each  of  thf-  Tillage  and  Harvest, 
Cropland,  and  Non-Cropland  categories 
and  the  Handbook  requires  from  one  to 
three  practices  for  its  six  agricultural 
c;ategories. 

As  discussed  above,  in  the  BACM 
section  of  this  TSD,  the  BMP  Committee 
concluded  that,  because  of  the  variety, 
complexity,  and  uniqueness  of  farming 
nperati(ms  and  because  agricultural 
sources  vary  by  factors  such  as  regional 
climate,  soil  type,  growing  season,  crop 
type,  water  availability,  and  relation  to 
urban  centers,  agricultural  PM-10 
strategies  must  be  based  on  local  factors. 
Therefore,  the  general  permit  rule,  as 
finally  adopted  by  the  BMP  Committee 
in  May  2000,  refiects  the  conclusion  of 
the  BMP  Committee  that  farmers  need  a 
varietv  of  BNtPs  to  choose  from  in  order 
to  tailor  PM-10  controls  to  their 
individual  circumstances.  Further,  the 
BMP  Committee  acknowledged  that 
there  IS  a  limited  amount  of  scientific 
information  available  concerning  the 
emissicm  reduction  and  cost 


effectiveness  of  some  BMPs,  especially 
in  relation  to  Maricopa  County.  The 
BMP  Committee  balanced  these 
limitations  with  the  common  sense 
recognition  that  the  BMPs  would  reduce 
wind  erosion  and  the  entrainment  of 
agricultural  soils,  thereby  reducing  PM- 
10. 

While  the  Committee  surveyed 
measures  adopted  in  other  geographic 
areas,  these  measures  were  of  limited 
utility  in  determining  what  measures 
are  available  for  the  Maricopa  County 
area.  Given  the  limited  scientific 
information  available  and  the  myriad 
factors  that  affect  farming  operations, 
the  BMP  Committee  concluded  that 
requiring  more  than  one  BMP  could  not 
be  considered  technically  justified  and 
could  cause  an  unnecessary  economic 
burden  to  farmers. 

Adding  to  concerns  about  the 
economic  feasibility  of  requiring  more 
BMPs  per  farming  activity  is  the  general 
uncertainty  regarding  the  cost  of  the 
BMPs  and  continued  viability  of 
agriculture  in  Maricopa  County. 
Between  1987  and  1997,  the  number  of 
farms  operating  in  Maricopa  County 
declined  by  approximately  30  percent 
and  the  amount  of  land  farmed  declined 
by  approximately  50  percent.  This  trend 
is  expe{:ted  to  continue.  Finally,  in 
order  to  justify  additional  requirements 
for  fanning  operations  in  the  area 
beyond  those  in  the  general  permit  rule, 
the  BMP  Committee  determined  that  a 
significant  influx  of  money  and 
additional  research  would  be  needed 
BMP  TSD,  p.  18. 

Based  on  all  of  these  factors,  the  BMP 
Committee  concluded  that  the 
Handbook's  practices  were  neither 
technologically  nor  economically 
feasible  for  agricultural  sources  in 
Maricopa  County.  BMP  TSD.  p.  18. 

We  agree  with' the  analysis  of  the  BMP 
Committee.  As  noted  previously,  the 
development  of  the  general  permit  rule 
was  a  multi-year  endeavor  involving  an 
array  of  agricultural  experts  familiar 
with  Maricopa  County  agriculture. 
Maricopa  County  is  only  the  Second 
area  in  the  country  where  formal 
regulation  of  PM-10  emissions  from  the 
agricultural  sector  has  ever  been 
attempted.  For  the  reasons  discussed 
above,  we  propose  to  conclude  that  the 
BMP  general  permit  rule  meets  or 
exceeds  the  stringency  of  South  Coast 
Rule  403.1  s  requirement  for  cessation 
of  tilling  during  high  winds.  Based  on 
the  forgoing  analysis  of  the  Handbook, 
we  also  propose  to  conclude  that  the 
Handbook's  requirements  are  neither 
technologically  nor  economically 
feasible  for  Maricopa  County.  Because 
all  the  identified  potential  MSM  have 
either  not  been  demonstrated  to  be  more 
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stringent  than  existing  Maricopa  County 
controls  or  found  to  be  infeasible  for  the 
area,  we  propose  to  find  that  the  MAG 
plan  provides  for  the  inclusion  of  MSM 
as  required  by  CAA  section  188(e)  to  our 
satisfaction. 

).  Residential  Wood  Combustion 

The  residential  wood  combustion 
(RWC)  category  includes  emissions  from 
the  burning  of  solid  fuel  in  residential 
fireplaces  and  woodstoves  as  well  as 
barbecues  and  firepits. 

Measures  to  control  PM-10  from 
residential  woodburning  include  a 
public  education  program,  woodburning 
curtailment  programs,  retrofit 
requirements  and  restrictions  or  bans  on 
the  installation  of  woodburning  stoves 
and/or  fireplace.  In  total  the  MAG  plan 
lists  11  potential  BACM  and  10 
potential  MSM.  MAG  plan  Tables  5-2 
and  1-7.  We  believe  these  list  are 
complete  and  propose  to  find  that  the 
MAG  plan  evaluates  a  comprehensive 
set  nf  residential  woodburning 
measures. 

MCESD  Rule  318.  Approval  of 
Residential  Woodburning  Devit.es. 
establishes  standards  for  the  approval  of 
residential  woodburning  devices  that 
can  be  used  during  restricted-burn 
periods.  Maricopa  County's  Residential 
Woodburning  Restriction  Ordinance 
provides  that  restricted-burn  periods  are 
declared  by  the  Control  Officer  when 
the  Control  Officer  determines  that  air 
pollution  levels  could  exceed  the  CO 
standard  and/or  the  PM  standard  (150 
Hg/m')-  VVe  approved  Rule  318  and  an 
earlier  version  of  the  ordinance  (revised 
April  21,  1999)  as  providing  for  the 
implementation  of  RACM.  See  64  FR 
60678  (November  8.  1999). 

MCESD  revised  the  ordinance  on 
November  17,  1999  to  allow  the  Control 
Officer  to  declare  restricted-bum 
periods  when  the  particulate  matter 
pollution  levels  could  exceed  the 
"particulate  matter  no-burn  standard'of 
120  ng/m^  We  proposed  to  approve  the 
revised  ordinance  as  part  of  the  annual 
standard  proposal.  65  FR  19964,  19990 
In  addition,  A.R.S.  section  9-500.16  and 
A.R.S.  section  11-875  (1998)  required 
cities  and  the  County  to  adopt  by 
December  31,  1998,  an  ordinance  that 
prohibits  the  installation  or  construction 
of  a  fireplace  or  wood  stove  urUess  it  is 
a  fireplace  with  a  permanently  installed 
gas  or  electric  log  insert,  a  fireplace  or 
wood  stove  that  meets  EPA's  Phase  U 
wood  stove  requirements,  or  a  fireplace 
with  a  wood  stove  insert  that  meets 
EPA's  Phase  II  stove  requirements.  Most 
jurisdictions  have  adopted  or  have 
committed  to  or  indicated  that  State  law 
requires  them  to  adopt  the  required 


ordinance.  See  MAG  Plan,  pp,  7-55  to 
7-64. 

With  these  additional  controls,  the 
overall  residential  woodburning 
restriction  program  is  strengthened  and 
goes  beyond  the  existing  R.'\CM-lt>vel 
program.  Both  strengthening  and 
expanding  existing  programs  are  kev 
criteria  for  demonstrating  the 
implementation  of  BACM.  .See 
Addendum  at  42013  Where  the  MAG 
plan  has  rejected  potential  B.\CM.  it 
provides  a  reasoned  justification  for  the 
rejection  All  measures  were 
implemented  by  June  10.  2000  thf 
BACM  implementation  deadline  for  the 
Phoenix  area.  We.  therefore,  propose  to 
find  that  the  MAG  plan  provides  for  the 
implementation  BACiM  for  residential 
wood  combustion 

The  MAG  plan  identified  a  number  of 
potential  MSM  for  residential  wood 
combustion  Except  for  the  adoption  of 
a  lower  threshold  for  calling  no  burn 
episodes,  the  plan  does  not  provide  for 
the  adoption  of  any  of  these  measures 
but  provides  reasoned  and  ar(  eptrihle 
justifications  for  their  re]erti(in 
Therefore,  we  propose  to  find  that  the 
MAG  plan  provides  for  the  inclusion  of 
MSM. 

k.  Secondary  Ammonium  Nitrate 

Secondarv  ammonium  nitrate  is 
formed  bv  a  chemical  reaction  in  the 
atmosphere  between  oxides  of  nitrogen 
(NOx)  and  ammonia  (NH')  Ninety 
percent  of  N0\  comes  from  motor 
vehicle  exhaust  (both  on  and  off  road  I 
and  99.9  percent  of  NH  *  comes  from 
animal  wastes.  See  MAG  plan,  Table  .i- 
1. 

Two  potential  BACM  were  identified 
for  ammonia  nitrate  control:  reduce 
emissions  of  ammonia  and  nitrates  from 
agricultural  operations  and  require 
animal  waste  management  plans  for 
farms/ranches  with  more  than  50 
animals.  The  first  measure  involves 
tilling  in  of  manure  used  as  fertilizer 
within  48  hours  of  application  MAG 
plan,  Table  6-1.  measure  97-AG-3.  The 
second  measure  would  focus  on 
reducing  ammonia  emissions  horn 
livestock  waste  during  the  winter 
months  when  conditions  are  most 
conducive  to  ammonium  nitrate 
formation.  MAG  plan.  Appendix  B, 
Exhibit  5,  p,  5-70.  For  MSM,  no 
measures  were  found  that  required 
animal  waste  management  plans  for 
farms  or  ranches  and  no  other  measures 
were  identified.  See  MAG  plan.  Table 
10-7.  A  large  number  of  measures  that 
could  reduce  NOx  emissions  were 
identified  and  have  been  evaluated  for 
on-road  motor  vehicles  and  nonroad 
engines.  We  believe  this  list  of  measures 
is  complete  and  propose  to  find  that  the 


MAG  plan  evaluates  a  com[;iren('nsi\e 
set  of  potential  controls  for  anunonium 
nitrate 

Data  from  earlier  studies  indicate  that 
dmninnia  emissions  would  need  to  be 
reduced  b\  80  percent  to  have  an 
appreciable  impact  on  ambient 
concentrations  of  anunonium  nitrate. 
MAG  plan.  .Appendix  B.  Exhibit  5,  p.  C- 
1   Essentidllv  all  ammonia  emissions  in 
the  inventory  are  from  livestock  and  not 
from  the  application  of  manure  to 
agricultural  fields  As  result,  controls  on 
the  application  of  manure  are  very 
unlikely  to  have  any  impact  on  PM-10 
levels  in  the  Phoenix  area  and  therefore 
are  not  technologically  feasible.  ''•  The 
estimated  reduction  in  ammonia  from 
implementing  waste  management  plans 
is  30  percent,  far  short  of  the  80  percent 
needed  to  show  impact  on  PM-10  levels 
(MAG  plan.  Appendix  B,  E,\hibit  5.  p. 
5-72),  so  we  also  believe  that  this 
measure  is  currently  not  technologically 
feasible. 

Other  than  the  oh-road  vehicle  and 
nonroad  engine  categories,  we  do  not 
believe  that  there  are  any  other  sources 
of  N0\  that  should  be  called  significant 
in  terms  of  contributing  to  ammonium 
nitrate  levels.  See  MAG  plan.  Table  3- 
1, 

Arizona  has  adopted  a  number  of 
measures  for  controlling  NOx  emissions 
from  motor  vehicles  and  nationally,  we 
have  established  emission  standards  for 
control  of  NOx  from  both  on-  and 
nonroad  engines.  The  MAG  plan  does 
not  identif>  any  technologically  feasible 
measures  for  the  control  of  ammonia. 
For  these  reasons,  we  propose  to  find 
that  the  M.AG  plan  provides  for  the 
implementation  of  RACM  and  BACM 
and  for  the  inclusion  of  MSM  for 
secondary  ammonium  nitrates. 

1   MCESD's  Commitments  to  Improve 
Compliance  and  Enforcement  of  its 
Fugitive  Dust  Rules 

MCESD  has  committed  to  expanding 
and  improving  the  compliance  and 
enforcement  program  for  its  fugitive 
dust  rules  These  enforceable 
commitments  are  found  in  Maricopa 
Count v,  1999  Revised  Measure  6, 
adopted  December  15,  1999  A  narrative 
description  of  them  and  other  program 
changes  are  found  in  Appendix  IV, 
Exhibit  3  to  the  MAG  plan's  modeling 
T.SD  MCESD  has  also  committed  to 
continuing  to  improve  Rule  310  and 
Rule  ,110  01  These  commitments  are 
des(  nbed  in  Section  E,3,h. 
"Construction  Sites  and  Activities." 


'*  We  consider  a  measure  technologically  feasible 
for  an  area  only  if  it  has  the  potential  to  reduce 
emissions  in  a  manner  that  reduces  ambient 
concentrations  in  the  area 
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These  improvements  to  the 
compliance  and  enforcement  programs 
include  increased  public  outreach  and 
education,  increased  funding  and 
staffing,  increased  inspection  frequency. 
revised  enforcement  policies,  and 
commitments  to  program  evaluations 
and  improvements.  They  address  manv 
of  the  program  areas  that  are  key  to 
improving  compliance  and  we  believe 
form  a  solid  program  for  increasing  the 
effectiveness  of  the  Countv's  fugitive 
dust  program 

We  review  these  enforceable 
commitments  and  their  current  status 
below: 

Staffing 

Maricopa  County  compiitted  to 
increasing  its  inspection  staff  to  8 
inspectors,  1  supervisor.  1  aide  and  2 
enforcement  officers  by  the  end  of 
January  2000  and  to  add  a  coordinator 
to  the  Small  Business  Environmental 
Assistance  Program  to  assist  smaller 
builders  and  construction  companies 
and  to  help  develop  and  implement 
education  programs.  It  also  committed 
to  hire  an  attorney  in  the  Countv 
Attorney's  office  to  expedite  civil 
litigation  and  to  assist  with  prosecuting 
Class  One  Misdemeanor  cases  by  April 
2000.  Total  resources  devoted  to  the 
fugitive  dust  program  were  to  be 
increased  to  15  positions,  a  25  percent 
increase  over  previous  levels.  After 
reaching  the  committed  staffing  level, 
MCESD  was  to  review  the  program  in 
March  2000  to  evaluate  its  effectiveness 
and  the  potential  need  to  add  more  staff. 

By  the  end  of  January  2000. 
inspection  unit  staffing  increased  to  8 
inspectors,  1  supervisor,  1  coordinator 
(to  oversee  permit  issuance  and  track 
notices  of  violations),  2  aides  and  2 
enforcement  officer.  By  May  2000.  the 
County  Attorney's  office  hired  an 
attorney,  paralegal,  and  support  staff  In 
2000,  the  Department  found  that  the 
existing  staff  in  the  Small  Business 
Environmental  Assistance  Program  was 
able  to  handle  the  workload  for  assisting 
smaller  builders  and  construction 
companies  and  for  helping  to  develop 
and  implement  education  programs 
MCESD  will  re-evaluated  the  need  for 
an  additional  coordinator  in  the  small 
business  assistance  program  when  the 
second  generation  outreach  and 
education  materials  are  completed.  In 
total,  resources  devoted  to  the  fugitive 
dust  program  during  the  past  year  were 
17  positions,  a  42  percent  increase  over 
previous  levels. 

Organization 

MCESD  created  a  new  enforcement 
section  under  the  direct  supervision  of 
the  MCESD  Director/Air  Pollution 


Control  Officer  (APCO).  This  position 
streamlines  enforcement  by  reducing 
senior  management  review  and  approval 
of  enforcement  actions  and  allows 
enforcement  officers  to  submit  directly 
to  the  APC'O's  desk  all  enforcement 
actions  requiring  APCO  approval. 

In  addition.  MCESD  committed  to 
locate  inspectors  in  two  new  regional 
offices  to  provide  quicker  response 
times  to  dust-related  complaints  and 
allow  more  time  in  the  field.  It  has  in 
fact  located  inspectors  in  four  regional 
offices. 

Funding 

For  FY  1999-2000,  revenue  for 
fugitive  dust  program  was  projected  to 
be  Si.  12  million  from  annual  earth 
moving  permit  fees,  a  5772,000  increase 
over  the  previous  level.  The  increase 
was  due  to  the  1998  fee  increase  for 
earth  moving  permits. 

For  FY  2000-2001,  anticipated 
revenue  for  the  fugitive  dust  program  is 
approximately  Si. 7  million,  generated 
from  annual  earth  moving  permit  fees. 
This  is  a  $1.35  million  increase  over  the 
previous  level. 

Inspection  Program 

MCESD  committed  to  develop  by 
April.  2000  inspection  priorities  for 
vacant  lots  and  unpaved  parking  lots 
that  consider  lot  size  and  number  of 
sources,  with  larger  lots  being  inspected 
first  and  smaller  lots  in  succeeding 
years.  A  number  of  cities  have 
municipal  programs  to  address  these 
sources,  therefore,  the  Department 
committed  to  initially  direct  its 
inspections  to  cities  lacking  such 
programs  and  to  track  the  city  plans  that 
are  required  by  State  .statute  to  stabilize 
target  unpaved  roads,  alleys  and 
unpaved  shoulders. 

Prior  to  its  adopting  additional 
1  rimmitmonts  in  December  1999, 
MCESD  had  already  increased 
inspection  rates  and  improved 
procedures  for  permitted  sources  such 
as  construction  sites  including: 

•  Prijac:tively  inspecting  sites  larger 
than  10  acres,  3  to  6  times  per  year  and 
inspect  smaller  sites  once  within  30 
days  of  pnjject  start  date. 

•  Scheduling  weekend  inspections 
randomlv  once  per  month. 

•  Providing  a  shortened  complaint 
response  time  with  a  goal  of  8  hours  for 
high  priority  complaints  and 
maintaining  the  current  goal  of  24  hours 
for  others 

•  Revising  standard  operating 
procedures  and  checklists  for  fugitive 
dust  inspections  to  be  consistent  with 
the  revised  rules 

•  Revising  inspection  standard 
operating  procedures  to  have  inspectors 


check  for  records  and  inspect  fugitive 
dust  sources  at  permitted  stationary 
sources. 

MCESD  did  develop  by  April,  2000 
inspection  priorities  for  vacant  lots  and 
unpaved  parking  lots  considering  lot 
size  and  number  of  sources  with  larger 
lots  being  inspected  first  and  smaller 
lots  in  succeeding  years.  EPA  and 
MCESD  initially  attempted,  but  were 
unsuccessful,  to  convert  an  Assessor's 
Office  database  of  vacant  lots  into  a 
user-friendly  format  for  identifying 
priority  lots.  Now.  MCESD  inspectors 
are  assigned  geographical  districts  and 
are  compiling  notes  on  the  vacant  lots 
and  unpaved  parking  lots  in  each 
district  during  their  routine  surveillance 
activities.  Under  current  MCESD  policy, 
the  inspectors  are  first  directed  to 
handle  all  complaints  and  then  to  begin 
to  address  the  larger  sites  on  the 
individual  district  lists.  In  2000,  the 
inspectors  made  499  inspections  on 
vacant  lots,  unpaved  parking  lots,  and 
unpaved  roads. 

Enforcement  Program 

To  meet  its  commitment  to  revise  its 
enforcement  program,  MCESD  issued  a 
revised  air  quality  enforcement  policy 
on  April  28,  2000.  See  Air  Quality 
Violation  Reporting  and  Enforcement 
Policy  and  Procedure.  MCESD.  April  28. 
2000.  This  policy: 

•  Includes  guidelines  for  initiating 
various  enforcement  actions 

•  Includes  guidelines  for  reinspecting 

•  Defines  timely  and  appropriate 
action  by  laying  out  guidelines  for 
which  type  of  violation  is  appropriate 

,for  specific  enforcement  actions  and  for 
the  time  frames  for  escalating 
enforcement  actions  when  appropriate 

•  Identifies  priority  violations 

•  Includes  guidelines  for  when  to 
seek  penalties  reflecting  the  economic 
benefit  of  noncompliance,  if  feasible 

•  Includes  guidelines  for  seeking  and 
determining  higher  penalties  for  repeat 
violators 

•  Includes  guidelines  for  inspectors 
to  handle  predetermined  citation 
categories  form  observation  to  justice     - 
court 

Enforcement  action  options  include 
issuing  an  Order  of  Abatement,  filing  a 
Misdemeanor  Complaint  in  Justice 
court,  or  asking  the  County  Attorney  to 
seek  a  civil  penalty  in  Superior  Court. 

Inspectors  handle  certain 
predetermined  citation  category 
violations  and  will  be  responsible  for 
case  development  from  observance  of  a 
violation  to  filing  of  the  actual  citation 
in  the  justice  court.  Having  the 
inspectors  handle  routine  cases  enables 
the  enforcement  officers  to  work  on 
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resolving  cases  involving  more  serious 
and  complicated  violations. 

Public  Outreach/Education 

Public  outreach  and  education 
consists  of  staff  training,  educating  the 
regulated  parties,  developing  good 
working  relationships  with  other 
involved  parties  such  as  the  cities,  and 
making  the  program  more 
understandable.  Increased  education  of 
both  inspectors  and  the  regulated 
industry  increases  compliance. 

Among  the  public  outreach  and 
education  efforts  will  be: 

•  Inspector  training  on  case 
development. 

•  Inspector  training  on  revised  test 
methods. 

•  City  staff  training  on  preparing 
inspection  reports  and  notices  of 
violation. 

•  On-going  training  at  the  local 
community  college. 

•  Making  information  available  on 
MCESD  website. 

•  Distribution  of  information  through 
city  building  departments  and  other 
sources. 

hi  2000,  MCESD  revised  its  dust 
control  guidelines  with  its  partners 
ADOT  and  Arizona  State  University 
This  year  ADOT  secured  a  research 
grant  directed  towards  developing 
educational  tools  and  outreach 
programs.  This  product  will  enhance 
the  current  guidelines,  add  information 
on  the  life  cycle  costs  of  controls  and 
controls'  impact  on  the  construction 
process,  and  develop  additional 
outreach  tools.  In  addition,  MCESD  is 
currently  working  with  two  contractors 
to  develop  a  model  environmental 
management  system  for  construction. 
These  two  efforts  will  add  to  the 
technical  knowledge  on  dust  control 
and  offer  additional  tools  for  companies 
to  increase  compliance  with  regulations. 

Program  Evaluation  and  Tracking 

MCESD  committed  to  track  the 
number  of  inspections,  number  and  type 
of  enforcement  actions,  amount  of 
penalties  assessed,  and  amount  of 
penalties  collected.  It  also  committed  to 
conduct  mid-year  reviews  of  the 
program  in  September,  2000  and  again 
in  March  2001  to  evaluate  progress  and 
future  needs. 

MCESD  conducted  its  reviews  and 
will  conduct  then  again  in  September, 
2001  and  again  in  March  2002  to 
evaluate  progress  and  future  needs.  In 
2000,  MCESD  conducted  6625 
inspections.  In  the  first  year  of  operation 
under  the  new  enforcement  process,  it 
issued  189  violations,  processed  145 
settlement  cases  and  netted  $425,000  in 
fines  (May  1,  2000  to  April  30,  2001). 


G.  Attainment  Date  Extension 

Section  188(e)  of  the  Act  allows  us  to 
extend  the  attainment  date  for  a  serious 
area  for  up  to  five  vear.s  bevond  2001  if 
attainment  by  2001  is  impracticable 
However,  before  we  may  grant  an 
extension  of  the  attainment  date,  the 
State  must  first: 

1.  apply  tn  us  for  an  extension  nf  the 
PM-10  attainment  date  beyond  -iOUl. 

2.  demonstrate  that  attainment  by 
2001  is  impracticable. 

3.  have  complied  with  all 
requirements  and  commitments 
applying  to  the  area  in  its 
implementation  plan. 

4.  demonstrate  to  our  satisfaction  that 
its  serious  area  plan  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  anv  state 
and/or  are  achieved  in  practice  in  anv 
state  and  are  feasible  for  the  area,  and 

5.  submit  SIP  revisions  containing  a 
demonstration  of  attainment  by  the  most 
expeditious  alternative  date  practicable 

We  evaluate  the  Maricopa  County 
serious  area  plan's  compliance  with 
each  of  these  requirements  below 

1.  Apply  for  an  Elxtension 

A  state  must  apply  for  an  extension 
and  concurrently  submit  a  SIP  revision 
containing  a  demonstration  that  the  area 
will  attain  by  the  most  expeditious 
alternative  date  practicable  The  state 
must  provided  the  public  reasonable 
notice  and  a  hearing  on  the  application 
before  it  is  sent  to  EPA. 

MAG,  as  the  lead  air  quality  planning 
agency  for  the  Phoenix  metropolitan 
area,  formally  requested  an  extension  of 
the  PM-10  nonattainment  deadline  to 
December  31,  2006.  The  documentation 
supporting  this  request  is  found  in 
Chapter  10  of  the  MAG  plan  and 
Appendix  C,  Exhibit  5  of  the  MAG  plan 
MAG  plan,  p.  10-2.  This  extension 
request  is  an  integral  part  of  the  MAG 
plan  and  was  subject  to  public  hearing 
along  with  the  rest  of  the  plan, 
including  the  demonstration  that  the 
area  will  attain  the  24-hour  standard  by 
the  earliest  alternative  date  practicable 

2.  Demonstrate  the  Impracticability  of 
Attainment  by  December  31,  2001 

CAA  section  189{b)(l)(a)(ii)  and  our 
proposed  policy  on  extension  requests 
require  that  the  serious  area  plan  must 
show  that  the  implementation  of  BACM 
(as  determined  by  our  guidance)  on 
significant  sources  categories  will  not 
bring  the  area  into  attciinment  by 
December  31,  2001  in  order  to  claim 
that  attaiiunent  by  that  date  is 
impracticable. 

To  evaluate  the  impracticability  of 
attainment  by  2001.  the  MAG  plan 


evaluated  the  impact  of  BACM  on 
sources  at  both  the  West  Chandler  and 
Gilbert  sites  m  2001   The  evaluation 
showed  these  BACM-level  controls  left 
24-hour  PM-10  levels  well  above  the 
24-hour  standard  at  both  sites  in  2001, 
thus  demonstrating  attainment  is 
impracticable  bv  then.  MAG  plan. 
Appendix  C.  Exhibit  3,  pp.  3-10  and  3- 
11 

In  this  demon.stration.  the  MAG  plan 
assumes  controls  only  on  the 
"permitted  "  sources,  that  is,  only  on 
those  sources  that  receive  permits  from 
MCESD.  The  plan  assumes  that  all 
"nnnpermitted"  sources — unpaved 
roads,  vacant  lots,  and  unpaved  parking 
lots — are  uncontrolled  in  2001   MAG 
plan.  Appendix  C.  Exhibit  3,  pp.  3-10 
and  ^-11   This  latter  assumption  does 
not  reflect  the  efforts  h\  MCESD  to 
dssure  the  implementation  of  BACM  on 
thi^se  sources  and  is  inconsistent  with 
the  assumptions  made  for  these  sources 
in  the  annual  standard  impracticability 
demonstration 

To  check  to  see  if  using  consistent 
assumptions  between  the  annual 
standard  and  24-hour  standard 
demonstrations  would  show  that 
attainment  of  the  24-hour  standard  is 
practicable  bv  2001.  we  recalculated  the 
2001  impacts  at  each  monitor  using  the 
control  assumptions  from  the  .innuai 
standard  demonstrations  and  additional 
control  information  from  the  BMP  TSD. 
In  these  recalculations,  we  assume  that 
the  sources  at  the  microscale  site  are  in 
full  compliance  with  the  applicable 
rule  See  the  "Extension  Request- 
Demonstrate  the  Impracticability  of 
Attainment  bv  December  31    2001"  in 
the  EPA  TSD 

Our  recalculations  show  that 
attainment  of  the  24-hour  standard  at 
the  West  Chandler  site  remains 
impracticable  bv  2001   The  pnncipal 
sources  at  this  site  are  an  agricultural 
field,  its  apron,  and  a  construction  site. 
The  site  needs  substantial  reductions,  in 
excess  of  50  percent,  in  agricultural 
emissions  in  addition  to  controls  on  the 
construction  site  before  the  24-hour 
standard  can  be  attained  This  level  of 
emission  reduc  tiun  from  agricultural 
sources  is  not  expected  until  2006 

However,  our  recalculations  show 
that  attainment  of  the  24-hour  standard 
at  the  Cjilbert  site  is  practicable  by  2001 
The  sites  primar\  source,  an  unpaved 
parking  lot.  is  subject  to  full  control 
under  Rule  310  01  by  2001  and  controls 
on  this  source  together  with  controls  on 
the  other  ma|or  soun  e  at  Gilbert,  a 
vacant  lot  (also  required  by  Rule  310,01) 
result  in  the  site  showing  attainment  by 
2001 

In  order  to  show  attainmeni   a  [lian 
must  show  attainment  at  each  incatiun 
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within  the  nonattainment  area.  Because 
the  West  Chandler  site  is  still  unable  to 
show  attainment  of  the  24-hour 
standard  by  2001,  the  Phoenix 
nonattaiiunent  area  as  a  whole  is  unable 
to  show  attainment  by  that  date  Thus 
the  MAG  plan's  conclusion  that 
attainment  of  the  24-hour  standard  in 
the  Phoenix  area  is  impracticable  by 
December  31.  2001  is  correct  We, 
therefore,  propose  to  find  that 
attainment  of  the  24-hour  standard  is 
impracticable  by  December  31,  2001 

3.  Complied  With  Commitments  and 
Requirements  in  the  SIP 

We  interpret  this  criterion  to  mean 
that  the  state  has  implemented  the 
emissions  reducing  measures  in  the 
plan  revisions  it  has  submitted  to 
address  the  CAA  requirements  in 
sections  172  and  189  for  PM-10 
nonattainment  areas. 

The  two  SIP  revisions  that  Arizona 
has  submitted  to  address  PM-10  art'  the 
1991  MAG  moderate  area  plan  and  the 
1997  iMicroscale  plan. 

The  1991  MAG  plan  includes  a  brotid 
range  nf  measures  to  address  PM-10 
including  controls  for  constructions 
sites,  paved  road,  unpaved  roads, 
unpaved  parking  areas,  vacant  lots,  and 
woodburning.  The  principal  controls  in 
this  plan  were  Rule  310  and  the  f  j)untv 
woodburning  ordinance:.  The  1991  plan 
also  included  reasonablv  available 
control  technology  for  stationar\ 
sources  and  a  wide  range  of 
transportation  control  measures.  The 
implementation  of  the  measures  in  this 
plan  are  described  in  the  MAG  plan  at 
pp.  10-10  to  10-25  The  plan  also 
contained  a  large  number  of 
commitments  from  the  local 
jurisdictions  to  implement  various 
measures.  Most  of  the  measures 
represented  'business  as  usual"  actions 
by  the  jurisdictions  to  do  infrastructure 
(e.g..  road)  improvements,  to  implement 
existing  building  codes  or  take  actions 
already  underway  for  the  carbon 
monoxide  plan  MAG  plan,  pp   lO-l  ) 
through  10-24. 

The  1997  Microscale  plan  focused  on 
fugitive  dust  sources  such  as 
construction  sites,  vacant  lots,  unpaved 
roads,  unpaved  parking  lots,  and 
agriculture  The  principal  controls  in 
this  plan  were  improvements  to  the 
implementation  of  Rule  310  and 
coordination  with  the  cities  to  improve 
fugitive  dust  control.  Implementation  of 
the  measures  in  the  Microscale  plan  are 
discussed  in  Maricopa  County 
commitments,  1998  Revised  Measure  6. 

From  available  information  in  the 
MAG  plan,  we  believe  that  the 
commitments  and  requirements  in  these 
earlier  plans  have  been  met.  We. 


therefore,  propose  to  find  that  the  State 
has  complied  with  the  requirements  and 
commitments  in  its  implementation 
plan. 

4.  Include  the  Most  Stringent  Measures 

In  our  proposed  policy  for  granting 
extension  requests  under  CAA  section 
188(e),  we  suggest  a  .5-step  process  for 
identifying  and  adopting  MSM.  See 
section  V.B  4  of  this  preamble.  This 
process  is  similar  to  the  one  we  have 
established  for  determining  BACM.  but 
with  one  additional  step,  to  compare  the 
potential  MSM  against  measures  already 
adopted  in  the  area  to  determine  if  the 
existing  measures  are  most  stringent. 

Thf  First  two  steps  in  our  proposed 
MSM  policy  are  to  develop  a  detailed 
emissions  inventory  of  PM-10  sources 
and  source  categories  and  to  model  to 
evaluate  the  impact  on  PM-10 
concentrations  over  the  standards  of  the 
various  source  categories  to  determine 
which  are  significant  for  the  purposes  of 
adopting  MSM.  The  MAG  plan, 
however,  excludes  no  source  categories 
of  directlv-emitted  PM-10  from  its  MSM 
analysis  and  moves  directlv  to  the  third 
step  in  the  MSM  determination, 
identifying  potential  MSM  in  other 
implementation  plans  or  used  in 
practice  in  other  states  for  each  source 
categories  present  in  the  Phoenix  area. 
MAG  plan,  p  10-25, 

To  identif/  candidate  MSM.  MAG's 
contractor  Sierra  Research  interviewed 
people  knowledgeable  about  PM-10 
controls,  reviewed  the  documents  used 
to  develop  the  candidate  list  of  BACM 
and  obtained  copies  of  current  air 
quality  control  measures  from  most 
other  States  including  both  SIP  and  non- 
SIP  measures.  MSM  Study,  p.  1-2. 

The  fourth  step  in  our  proposed 
policy  for  MSM  is  to  compare  the 
potential  MSM  for  each  significant 
source  category  against  the  measures,  if 
any.  already  adopted  for  that  source 
category  in  the  local  area  In  the  MAG 
plan,  after  a  comprehensive  list  of 
candidate  MSM  was  developed,  each 
measure  was  screened  against  the 
corresponding  Maricopa  measure  to 
identify  those  with  more  restrictive 
emission  limitations,  more  extensive 
lists  of  affected  sources,  fewer 
exemptions,  and/or  one  or  more 
substantive  regulatory  provisions  not 
found  in  the  Maricopa  measure. 

The  final  step  in  our  proposed  policy 
for  MSM  is  to  provide  for  the  adoption 
of  anv  MS.M  that  is  more  stringent  than 
existing  similar  local  measures  and 
provide  for  implementation  as 
expeditiously  as  practicable  or.  in  lieu 
of  providing  for  adoption,  provide  a 
reastmed  justification  for  rejecting  the 
potential  MSM.  i.e..  why  such  measures 


cannot  be  feasibly  implemented  in  the 
area.  In  the  MAG  plan,  MSM  that 
remained  after  the  screening  in  step  4 
were  grouped  by  source  category  and 
were  either  included  in  the  plan  or  a 
reasoned  justification  for  rejecting  the 
measure  was  provided.  MSM  study. 
Table  3-1.  MAG  plan,  p.  10-46,  arid 
BMPTSD,  pp.  19  to  27. 

Based  on  our  analysis  of  the  MAG 
plan's  provisions  for  identifying  and 
adopting  MSM.  we  propose  to  find  that 
the  MAG  plan  demonstrates  to  our 
satisfaction  that  it  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  State,  or 
are  achieved  in  practice  in  any  State, 
and  can  be  feasibly  be  implemented  in 
the  Phoenix  area. 

We  have  discussed  identification  and 
adoption  of  MSM  and  the  rejection  of 
any  MSM  for  each  category-  deemed 
significant  for  BACM  earlier  in  this 
preamble.  The  MAG  plan  identifies 
three  MSMs  for  categories  considered  de 
minimis  in  the  BACM  analysis.  These 
categories  are  cattle  feed  lots, 
incinerators,  and  charbroilers. 

Cattle  feed  lots:  MCESD  Rule  310.01 
requires  that  owners/operators  of 
commercial  feedlots  and/or  livestock 
areas  apply  dust  suppressants,  apply 
gravel,  or  install  shrubs  and/or  trees 
within  50  to  100  feet  of  animal  pens. 
The  MAG  plan  identifies  South  Coast 
Rule  1186  requirements  for  livestock 
operations  as  a  potential  MSM  for 
commercial  feedlots/livestock  areas. 
However,  the  two  rules  control  different 
emission  activities  at  commercial 
feedlots/livestock  areas.  South  Coast 
Rule  1186  requires  controlling  unpaved 
roads  and  hay  grinding  at  dairy  and 
horse  farms  but  does  not  address 
fugitive  dust  emissions  from  disturbed 
open  areas.  MCESD  Rule  310.01 
controls  fugitive  dust  emissions  from 
disturbed  open  areas  at  dairies  and 
cattle  lots  but  not  unpaved  roads  and 
hay  grinding. 

In  the  Maricopa  County  PM-10 
nonattainment  area,  there  is  only  one 
cattle  feedlot  and  fewer  than  80  dairies 
(most  of  which  are  actually  outside  the 
nonattainment  area).  Unpaved  roads  at 
dairies  are  low  travel  (10  to  20  ACT) 
and  represent  a  very  small  source  of 
emissions  in  the  Phoenix  area  and 
controls  on  them  would  not  advance  the 
attainment  date  and  are  not  necessary 
for  expeditious  attainment.  We. 
therefore,  propose  to  find  that  the  MAG 
plan  provides  for  the  implementation  of 
MSM  to  our  satisfaction  without  Rule 
1186  provisions  for  unpaved  roads  at 
cattle  feed  lots. 

In  Maricopa  County,  hay  grinding 
activities  occur  primarily  at  feed  mills 
(as  opposed  to  dairies)  which  are 
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permitted  sources  and  thus  already 
subject  to  control  requirements. 

Incinerators:  The  MAG  plan  identifies 
Clark  County's  Rule  26  as  having  a  more 
stringent  opacity  limit  than  MCESD's 
Rule  313.  Clark  County  limits  opacity 
from  existing  incinerators  to  5  percent 
while  Maricopa's  limit  is  20  percent. 
MAG  plan,  Table  10-7.  Incinerators  are 
a  very  small  source  in  the  Phoenix 
nonattainment  area.  In  1994  there  vk^ere 
32  incinerators  that  together  emitted 
2.56  metric  tons  per  year  (7.1  kg  per 
day).  1994  Regional  PM-10  Inventory, 
p.  4-17.  Since  then,  the  medical  waste 
incinerators  in  this  category  have  shut 
down  and  today  there  are  even  fewer 
emissions.  Because  incinerators  are  a 
trivial  source  and  controls  on  them 
would  not  advance  the  attairunent  date 
and  are  not  necessary  for  expeditious 
attainment,  we  propose  to  find  that  the 
MAG  plan  provides  for  the  inclusion  of 
MSM  to  our  satisfaction  without 
including  Clark  County's  opacity  limit 
for  incinerators. 

Charbroiling:  Emissions  from 
charbroiling  and  frying  meat  are 
estimated  to  be  0.6  mtpd  or  227  mtpy. 
1994  Regional  PM-10  Inventorv'.  p.  4- 
25.  This  is  0.4  percent  of  the  daily 
directly -emitted  PM-10  inventory  in 
1994  and  0.4  percent  of  the  annual 
inventory  in  1994.  MCESD  has 
committed  to  develop  a  new  rule  to 
require  existing  and  new  chain-driven 
and  underfired  charbroilers,  typically 
found  in  restaurants  specializing  in 
grilled  meat  products,  to  be  equipped 
with  emission  control  equipment.  South 
Coast  AQMD  is  developing  a  new  rule 
to  deal  with  underfired  charbroilers  and 
MCESD  will  wait  until  South  Coast 
completes  its  rulemaking,  now- 
scheduled  for  late  2001,  to  adopt  this 
measure.  Maricopa  County 
commitments,  Revised  Measure  23.  We 
propose  to  find  that  implementation  of 
this  rule  is  expeditious.  Waiting  on 
South  Coast  to  complete  its  rulemaking, 
which  will  establish  control 
requirements  for  underfired 
charbroilers,  is  appropriate  given  that 
the  South  Coast  rule  when  adopted  will 
establish  MSM  for  controls  on  these 
types  of  charbroilers. 

5.  Demonstrate  Expeditious  Attainment 

For  the  reasons  discussed  below,  we 
propose  to  find  that  the  MAG  plan 
demonstrates  attainment  by  the  earliest 
date  practicable  after  December  31.  2001 
as  required  by  CAA  section 
189{b)(l)(A)(ii).  We  also  propose  to  find 
that  the  attainment  demonstration  relies 
on  control  measures  that  either  are 
approved  or  have  been  proposed  for 
approval  and  meet  our  SIP 
enforceability  criteria;  that  the 


emissions  estimates  credited  to  these 
measures  in  the  attainment 
demonstration  are  reasonable;  and  the 
measures  are  being  implemented  on  a 
schedule  that  is  as  expeditious  as 
practicable  and  will  result  in  attainment 
by  the  earliest  practicable  date. 

The  following  is  a  brief  summar\  of 
our  evaluation  of  the  modeling  in  the 
MAG  plan.  Our  full  evaluation  is  in  the 
EPA  TSD  section  "Extension  Request- 
Demonstrate  Attainment  by  the  Most 
Fjcpeditious  Alternative  Date  Practicable 
after  December  31.  2001." 

a.  Air  Quality  Modeling 

The  attainment  demonstration  for  the 
24-hour  standard  is  divided  into  two 
parts,  a  microscale  analysis  and  a 
regional  analysis.  The  microscale  part 
evaluates  24-hour  exceedances  at  four 
monitoring  sites  in  the  Phoenix  area 
using  a  version  of  the  industrial  source 
complex  (ISC)  model.  The  regional  part 
evaluates  24-hour  levels  thrnughout  the 
rest  of  the  Maricopa  County 
nonattainment  area  using  the  IJrban 
Airshed  Model-Linear  Chemistry 
version  (L'AM-LC). 

As  discussed  previously.  Arizona  has 
made  three  submittals  that  contain 
elements  of  the  attainment 
demonstration  for  the  24-hour  PM-IU 
standard:  the  1997  Microscale  plan,  the 
2000  revised  MAG  plan,  and  the  2001 
BMP  TSD.  A  more  complete  description 
of  these  submittals  can  be  found  in 
section  2  of  this  preamble  and  in  section 
1  of  the  EPA  TSD,  We  briefly  describe 
here  how  these  submittals  fit  together  to 
create  the  overall  attainment 
demonstration  for  the  24-hour  standard 

The  first  of  the  three  submittals  the 
1997  Microscale  plan,  contains  a 
microscale,  or  localized.  inventor\-  anei 
modeling  analysis  using  the  ISCST 
model  of  24-hour  standard  exceedanc  es 
at  four  monitoring  sites  in  the  Phoenix 
area:  Marvxale,  Salt  River.  West 
Chandler  and  Gilbert,  It  shows 
attainment  of  the  standard  at  the 
Marv'vale  and  Salt  River  sites  but  does 
not  demonstrate  attainment  for  the 
Gilbert  and  West  Chandler  sites,  both  of 
which  were  substantially  affected  by 
agricultural  sources  "•" 

The  second  submittal,  the  2000 
revised  MAG  plan  contains  a  regional 
modeling  analysis  of  24-hour  standard 
exceedances  using  UAM-LC  It  also 
uses  the  ISCST  model  to  determine  that 
a  58  percent  reduction  in  agncultural 
emissions  is  needed  to  attain  the  24- 
hour  standard  at  the  West  Chandler  site 


and  20  percent  at  the  Gilbert  site.*' 
However  at  the  time  of  its  submittal, 
.Arizona  had  not  vet  completed  adoption 
of  Its  BMP  general  permit  rule  and  also 
had  not  vet  quantified  the  expected 
reductions  from  rule  and  thus  was 
unable  to  model  the  impact  of  the  rule 
at  these  twcj  sites. 

The  third  submittal,  the  20U1  B.MP 
TSD.  documents  the  expected  emission 
reductions  from  the  BMP  general  permit 
rule  This  submittal  does  not  contain 
new  modeling  but  rather  shows  that  the 
rule  s  emission  reductions,  together 
with  a  reasonable  estimate  of  land  use 
(  hange,  prt'x  ide  greater  reductions  than 
needed  for  attainment  at  the  Gilbert  and 
West  Chandler  sites. 

1   Modeling  Approach  to  the  24-Hour 

PM-10  Standard  Attainment 
Demonstration 

Our  guidance  on  attainment 
demonstrations  generally  assumes  that 
the  entire  nonattainment  area  will  be 
modeled  using  a  dispersion  model  *^ 
However,  emissions  inventorv' 
development  and  modeling  for  areas 
with  substantial  fugitive  dust  problems, 
such  as  the  Phoenix  area,  have  proved 
difficult,  because  of  fugitive  dust 
emissions'  marked  uncertainty  and  their 
temporal  and  spatial  variability. 
Ac;f  uratelv  estimating  emissions  for 
input  to  dispersion  modeling  of  fugitive 
dust  over  a  large  area  is  much  more 
difficult  than  for  point  sources  of 
gaseous  pollutants,  which  were  the 
archetypes  for  development  of  much  of 
our  modeling  guidance. 

Thus,  in  areas  dominated  by  fugitive 
dust  sources,  the  approach  of 
intensively  inventorying  and  modeling  a 
small  area  is  a  reasonable  one  This 
approach  is  also  more  reflective  of  the 
nature  of  fugitive  dust.  Fugitive  dust 
PM-10  IS  emitted  near  ground  level  and 
has  relatively  sharp  spatial  gradien's  as 
dust  settles  nut  with  distance  from  the 
snun  e  and  hence  has  more  localized 
effe(  ts  than  the  other  criteria  pollutants. 
which  are  typically  buoyant  and 
^iaseous 

Under  the  microscale  approach  used 
in  the  MAC.  plan,  the  areas  around  the 
exceeding  monitors  are  deemed  to  be 
representative  of  locations  throughout 
the  nonattainment  area   ,^ttainment  is 


*"  Because  we  have  already  approved  the 
attainment  demonstration!-  at  the  Maryvalo  and  Salt 
River  site;-,  we  do  not  further  discuss  these  sites  in 
thisprnposHl    .See  62  FR  41H=)fi   41863. 


■•'  See  p.  3-9  in  ADECJ.  'tvaluation  for 
Compliance  with  the  24-hour  PM-10  Standard  for 
the  West  Chandler  and  Gilbert  Microscale  Sites,' 
June  1999  (ADEQTSD).  found  in  Appendu  C, 
Exhibit  3  of  the  MAG  plan 

*'  .^  dispersion  model  models  how  emissions 
from  sources  are  dispersed  mio  the  atmosphere 
based  on  local  wind  patterns  and  speeds  and  other 
meteorological  parameters  The  two  principtal 
inputs  into  a  dispersion  model  are  temporally-  and 
spatially-distributed  emissions  and  meteorological 
information. 
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demonstrated  at  locations  representing 
the  various  mixes  of  emission  sources 
that  occur  in  the  area  Although  a 
specific  emitting  activity,  such  as  new 
housing  construction,  will  eventualK 
decline  in  a  given  location,  it  will 
reappear  elsewhere  as  the  metropolitan 
area  grows.  A  location  that  is  currently 
experiencing  a  lot  of  construction  can 
thus  be  used  to  represent  locations 
where  construction  will  occur  in  the 
future.  Moreover,  in  the  MAG  plan  all 
locations  exceeding  the  24-hour  PNJ-IO 
standard  in  1995  were  subjected  to 
analysis  A  demonstration  of  attainment 
at  these  locations  will  show  that  the 
mixes  of  sources  that  caused 
exceedances  in  the  Phoenix  area  will  be 
controlled  sufficiently  to  meet  the 
standard 

Although  there  is  solid  reasoning 
underpinning  the  microscale  approach 
in  a  higitive  dust-dominated  area  such 
as  Phoenix,  there  is  concern  that  for  a 
large  urban  area  the  sheer  number  of 
sources,  especially  fugitive  dust  area 
sources,  could  make  for  a  pervasive 
regional  component  of  PM-10  in 
addition  to  the  more  localized  or 
microscale  component  Additionally,  a 
portion  of  PM-10  is  fine  particles, 
which  can  stay  suspended  longer  and  so 
can  be  transported  greater  distances 
than  coarse  particulate. 

Fine  particulate  includes  secondary 
particulate,  which  forms  chemically  in 
the  air  from  precursors  like  ammonia 
and  oxides  of  sulfur  and  nitrogen 
Secondary  particulate  is  formed  by 
chemical  reactions  in  a  mixture  of 
emissions  from  various  sources,  spread 
over  hours  and  a  spatial  scale  of  lO's  of 
kilometers.  Like  ozone,  it  is  a  regional 
pollutant,  and  so  needs  to  be  modeled 
on  a  larger  scale  Although  only  a  small 
fraction  (4  percent)  of  the  total  PM  in 
the  Maricopa  area,  secondary  particulate 
is  present.  While  this  regional 
component  could  partly  be  addressed  by 
adding  a  background  concentration  to 
microscale  modeling,  the  determination 
of  a  background  is  ambiguous  since  it 
includes  the  effect  of  sources  similar  to 
those  in  the  microscale  domain.  For 
these  reasons,  the  MAG  plan  include 
regional  modeling  in  addition  to  the 
microscale  analysis. 

2.  EPA's  Review  of  the  Air  Quality 
Modeling  in  the  MAG  Plan 

In  todays  proposal,  we  focus  our 
discussion  on  the  supplemental 
microscale  modeling  for  the  Gilbert  and 
West  Chandler  sites  in  the  ADEQ  TSD 
and  the  evaluation  of  the  agricultural 
general  permit  rule  in  the  BMP  TSD  We 
have  already  extensively  reviewed  both 
the  microscale  modeling  and  the 
regional  modeling  in  previous  proposals 


and  found  them  acceptable.  See  our 
proposal  on  the  Mic;roscale  plan  at  62 
FR  31025.  31029  and  the  proposal  on 
the  annual  standard  at  65  FR  19964, 
19985.-"  See  also  the  EPA  TSD  section 
on  "Extension  Request-Demonstrate 
Attainment  by  the  Most  Expeditious 
Alternative  Date  Practicable  after 
December  31.  2001.  ' 

The  approach  used  for  the 
supplemental  modeling  in  the  ADEQ 
TSD  IS  essentially  the  same  approach 
used  in  the  Microscale  plan.  They  differ 
in  just  three  ways.  First,  the  ADEQ  TSD 
uses  a  new  calculation  of  background 
concentrations  (that  is.  the  impact  on 
ambient  PM-10  levels  in  the  microscale 
area  of  sources  outside  the  microscale 
area).  Second,  it  evaluates  PM-10 
concentrations  at  multiple  locations 
within  the  microscale  domain.  Finally. 
it  evaluated  various  levels  of  reductions 
from  agricultural  controls,  in  order  to 
determine  the  emission  reductions 
needed  for  attainment. 

New  background  values  were 
calculated  in  order  to  reflect  the 
regional  implementation  of  controls. 
These  controls  reduce  the  contribution 
to  ambient  PM-10  levels  in  the 
microscale  area  of  sources  outside  the 
microscale  area.  To  recalculate  the 
background  values,  ADEQ  split  the 
background  between  windblown  and 
non-windblown  contributions,  applying 
controls  only  to  the  windblown 
contribution.  See  ADEQ  TSD,  p.  3-7. 

The  evaluation  of  PM-10 
concentrations  at  multiple  locations 
within  the  microscale  area  is  an 
improvement  to  the  previous  microscale 
modeling,  in  the  Microscale  plan,  the 
evaluation  was  limited  to  the  actual 
location  of  the  ambient  air  quality 
monitor  within  the  microscale  domain. 

The  evaluation  of  the  emissions 
reductions  needed  for  attainment  in 
2006  at  the  West  Chandler  site 
(assuming  a  90  percent  level  of  control 
on  the  construction  site)  showed  that  a 
58  perf:ent  reduction  in  emissions  from 
agricultural  aprons  and  fields  was 
needed  For  the  Gilbert  site,  a  20  percent 
emission  reduction  is  shown  to  be 
needed  from  the  agricultural  apron. 
ADEQ  TSD.  pp  3-9. 

The  BMP  TSD  shows  that  BMP 
general  permit  rule,  together  with  a 


"  For  the  regional  model,  65  individual  days 
were  analyzed  in  the  base  year  and  attainment  year, 
that  is.  MAG  ran  the  UAM-LC  mi)del  for  each  of 
these  65  24-day  days.  To  evaiute  the  24-hour 
standard,  the  individual  result';  from  each  one  of 
these  modeling  runs  are  used  To  evaluate  the 
annual  standard,  the  results  from  all  the  modeling 
runs  for  each  year  are  averaged  together  Thus  in 
reviewing  the  modeling  for  the  annual  standard 
demonstrations,  we  necessarily  also  reviewed  the 
modeling  for  the  regional  24-hour  standard 
demonstrations. 


reasonable  estimate  of  land  use  changes, 
provide  a  60.3  percent  reduction  bv 
2006.  This  reduction  is  sufficient  to 
demonstrate  attainment  by  2006  at  West 
Chandler.  For  the  Gilbert  site,  the  rule 
provides  more  than  the  20  percent 
needed  for  attainment  by  2006.  BMP 
TSD.  p.  9. 

This  60.3  percent  reduction  at  the 
West  Chandler  site  is  a  combination  of 
a  36.6  percent  emissions  reduction  from 
the  BMP  general  permit  and  a  37 
percent  emissions  from  the  conversion 
of  agricultural  land  to  residential  and 
commercial  use.-*-*  This  land  use 
conversion  rate  is  derived  from  a  land 
use  model  for  the  overall  nonattainment 
area  and  represents  the  reduction 
regionally  in  agricultural  lands  between 
1995  and  2006.  BMP  TSD  p.  28. 

Under  the  microscale  approach,  the 
areas  around  the  exceeding  monitors  are 
deemed  to  be  representative  of  locations 
throughout  the  nonattainment  area. 
Thus,  applymg  regionally  the  controls 
needed  for  attainment  at  these 
representative  sites  is  assumed  to  assure 
attainment  at  similar  sites  throughout 
the  nonattainment  area.  One  aspect  of 
this  approach,  which  was  not 
adequately  explored  in  earlier 
submittals,  is  to  how  to  treat  the 
inevitable  changes  in  land  uses  and 
activities  within  the  microscale 
domains.  For  example,  construction 
activity,  like  that  at  the  West  Chandler 
site,  will  eventually  be  completed  and 
no  longer  contribute  to  emissions  in  the 
area.-*^ 

A  land  use  and  socioeconomic  model, 
in  conjunction  with  a  dispersion  model, 
could  legitimately  show  that 
exceedances  no  longer  occur  in  the  area 
simply  based  on  this  change  in  land  use. 
However,  just  waiting  for  land  use 
changes  alone  to  reduce  emissions  is  not 
an  acceptable  method  of  demonstrating 
attainment  at  the  individual  microscale 
sites  because  once  again,  the  premise 
underlying  the  microscale  approach  is 
that  each  site  is  representative  of  other 
similar  areas  in  the  nonattainment  area. 
In  a  growing  metropolitan  area  like  that 
of  Phoenix,  there  will  always  be  areas 
with  on-going  construction. 

On  the  other  hand,  the  opposite 
extreme  of  assuming  i)o  conversion  of 
agricultural  lands  at  all  does  not  seem 
reasonable  either.  The  reality  is  that  the 


*<The  reductions  are  not  additive  because  the 
BMP  general  pennit  rule  reduces  emissions  only 
from  the  land  left  in  agricultural  production  The 
overall  control  effectiveness  is  calculated  as  the 
percent  lost  agricultural  lands  +  BMP  rule 
effectiveness  '  percent  remaining  agricultural  lands 
or  37%  +0.366'63%. 

«5  In  fact,  at  the  West  Chandler  site,  the 
construction  is  complete  and  agncultural  land  has 
been  converted  to  residential  and  commercial  uses. 
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metropolitan  area  is  growing  and 
agricultural  land  is  rapidly  being 
converted.  Such  changes  have  been 
observed  over  the  past  decades  and  are 
projected  to  continue. 

In  this  situation,  using  an  estimate 
from  the  area's  land  use  model  of  the 
conversion  of  agricultural  lands  to  occur 
by  2006  is  a  reasonable  approach  to  use. 
This  approach  is  a  compromise  between 
the  extremes  of  the  no-conversion  and 
the  total-conversion  assumptions.  It  is 
driven  bv  the  area's  socioeconomic 
projections  that  are  used  for  many 
purposes  and  represent  the  best 
available  information  about  the  land  use 
changes  the  overall  area  will  experience 

Also,  using  an  area  average  figure  is 
consistent  with  the  area  wide 
application  of  control  measures  required 
under  the  submittal's  approach.  Reliably 
predicting  the  conversion  for  a 
particular  small  area  (several  square 
miles  in  the  microscale  approach) 
would  be  problematic  in  any  case,  since 
it  would  depend  on  knowing 
individuals'  purchase  decisions  and 
development  plans.  Aggregate 
conversion  figures,  driven  by  larger 
economic  forces  and  representing  the 
average  of  many  actions,  should  be  more 
reliable. 

Assuming  some  land  use  change  is 
more  in  line  with  the  traditional  use  of 
microinventories  in  EPA's  PM-10 
attainment  demonstration  guidance,  and 
also  is  in  line  with  how  attainment 
demonstrations  are  performed  in 
general.  Typically  the  projections  for 
land  use,  employment,  industrial 
production,  population,  vehicle  traffic, 
etc.  are  part  of  the  baseline  conditions 
assumed  in  projecting  future  air  quality; 
in  an  attainment  demonstration  they  are 
independent  of,  but  used  in  conjunction 
with,  estimates  of  control  measure 
effectiveness.  In  other  words,  reductions 
that  occur  naturally  because  of 
socioeconomic  changes  are  implicitly 
counted  in  attainment  demonstrations. 
Conversely,  growth  in  emission  sources, 
e.g.,  vehicle  traffic,  are  also  implicitly 
counted  and  must  be  compensated  for 
by  additional  emission  reductions. 
In  summarv,  we  believe  that  the 
approach  used  in  2001  BMP  TSD.  while 
not  completely  consistent  with  how  the 
microscale  approach  was  implemented 
in  the  1997  Microscale  plan, 
nevertheless,  is  a  reasonable  balance 
between  different  possible 
implementations  of  a  microscale 
approach.  Overall,  we  propose  to  find 
that  technical  evaluation  in  the  MAG 
plan  is  adequate  to  support  the 
attainment  demonstration  for  the  24- 
hour  standard  at  the  West  Chandler  and 
Gilbert  sites. 


b.  Control  Measures  Relied  on  for 
Attainment 

For  demonstrating  attainment  of  the 
24-hour  PM-10  standard,  the  MAC.  plan 
relies  on  reductions  in  directlv-emitted 
PM-10  from  3  measures;  MCESDS 
Rules  310  and  310,01  and  the 
agricultural  BMP  general  permit  rule 
ADEQ  TSD.  pp.  3-3  to  3-6  and  BMP 
TSD,  p.  8.  We  have  proposed  t(i  approve 
all  of  these  measures  .See  65  FR  14992. 
19989  and  66  FR  34598 

As  part  of  these  proposed  approvdU 
we  have  evaluated  each  of  these 
measure  to  ensure  that  it  meets  our  .SII' 
enforceability  criteria  These  criteria 
ensure  that  the  measure's  cnmpliani  <■ 
requirements-applicability,  performance 
standards,  compliance  schedule,  and 
monitoring  methods — are  clear.  For 
MC'ESD's  rules,  see  sectitms  on 
proposed  approval  of  Rule  310  and 
310.01  in  the  TSD  suppcjrting  the 
annual  standard  proposal   For  the 
agricultural  general  permit  rule,  see  66 
FR  34598 

We  have  also  evaluated  the  emissions 
reductions  credited  to  eac  h  measure  in 
the  attainment  demonstrations  to  ensure 
thev  are  reasonable.  In  performint;  thr 
microscale  analysis.  ADEQ  first 
determined  that  each  signihcant.  nmi 
agricultural  source  at  the  mic:rus(  al<' 
sites  (e.g.,  the  unpaved  parking  lot  at  the 
Gilbert  site)  was  large  enough  to  be 
subject  to  Rules  310  or  310,01/"-  For 
each  of  these  sources.  ADEQ  then 
applied  the  control  factor  used  in  the 
Microscale  plan  for  that  source.  Except 
for  the  agricultural  sources,  it  did  not 
use  rule  effectiveness  factors  for  either 
the  sources  in  the  microscale 
component  or  the  sources  in  the 
windblown  background  component  in 
the  attainment  demonstrations 

Rule  effectiveness  (RE)  accounts  for 
emission  reductions  lost  because  of 
noncompliance,  control  equipment 
downtime,  failure  to  apply  adequate 
controls,  or  failure  to  use  control 
equipment  properly.  One  hundred 
percent  rule  effectiveness  is  tbe  ability 
of  a  regulatorv  program  to  achieve  all 
the  emission  reductions  that  could  be 
achieved  bv  full  compliance  with  the 
applicable  regulations  at  all  sources  at 
all  times.  Because  RE  factors  are 
intended  to  reflect  the  variations  in 
compliance  among  large  numbers  of 
sources,  they  are  applied  to  source 
categories  rather  than  to  individual 
sources. 

We  agree  that  it  is  appropriate  not  to 
applv  an  RE  factor  to  the  individual 


sources  at  e.t(  h  run  ri'^i  ...>   '■ite, ''" 
however,  we  belii\r  Uidi  jii  RE  factor 
should  be  applied  to  the  windblown 
bai  kt;nHiiiil  Muiri  >'  >  .iti'cnni".  lu-cause 
eai.li  I  at>'t;iir\  r'iirf-'':it-'  u,  i.i: ,  j>le 
sources.  To  detmi;.!!'  the  effect  of 
applving  the  RE  taciui  to  sources  in  the 
windblown  background,  we  re- 
evaluated the  attainment 
demonstrations  at  both  Gilbert  and  West 
Chandler.  We  found  that  the  plan  still 
demonstrates  attainment  of  the  24-hour 
standard  as  expeditiously  as  practicable. 
Si>p  V.P.\  TSD  section  "Extension 
Request -Demonstrate  Attainment  by  the 
Most  Expeditious  Alternative  Date 
Practicable  after  December  31.  2001." 

We  find  that  the  emission  reduction 
estimates  for  each  source  category  are 
consistent  with  research  on  the 
applicable  control  methods  and  are 
appropriately  applied  in  the  attainment 
demonstrations  For  more  information 
on  the  quantification  of  emission 
reductions  from  Rules  310  and  310.01 
see  the  section  "Extension  Request- 
Demonstrate  Attainment  by  the  Most 
Expeditious  Alternative  Date  Practicable 
after  December  31,  2001'  in  the  EPA 
TSD  for  the  annual  standard  proposal. 
i  or  more  information  on  the 
quantification  of  emission  reductions 
from  die  agricultural  general  permit 
rule,  see  the  section  "Implementation  of 
BACM  and  Inclusion  of  MSM  for 
Agricultural  Sources  "  in  the  EPA  TSD 
for  this  proposal. 

We  have  also  determined  that  the 
measures  relied  on  for  attainment  are 
beinj:  expeditiously  implemented.  Rule 
3 1 0  and  310  01  are  effective  now. 
Implementation  of  the  agricuUural 
general  permit  rule  began  in  July  2000 
and  will  be  completed  by  December  31, 
2001. 

(i  ( ither  Factors  That  EPA  May  Consider 

(..\A  section  188(e)  list  five  additional 
fn(  tors  that  we  may  consider  in  deciding 
whether  to  grant  an  extension  and  the 
length  of  that  extension. 

The  MAG  plan  provides  information 
addressing  each  of  the  factors  in  Chapter 
10  of  the  plan   Nothing  in  this 
additional  information  presented  on  the 
five  factors  suggests  that  granting  an 
extension  of  th(»  attainment  date  for  the 
Phoenix  area  t(   2006  is  inappropriate. 

a.  Naturf  and  Extent  of  N'onattainment 

In  the  Phoenix  an-a,  t-levated  24-hour 
levels  of  PM-10  occur  mainly  in  areas 
with  large  fugitive  dust  sources  or  with 
a  concentri^ion  of  fugitive  dust  sources. 


■•"RuIp  310  and  Rult-  310  01  do  not  apply  to 
sources  unrif  r  a  i  tirlain  size   For  example.  Rule 
,310  01  does  not  applv  In  vacant  lots  under  0  1 
acres  Rule  310  01.  section  301 


*'  At  each  microscale  site,  there  is  only  a  single 
source  in  each  category,  that  is  there  is  a  single 
vacant  lot.  a  single  construction  site,  a  single 
agricultural  field  with  its  apron,  a  single  unpaved 
parking  lot. 
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Areas  such  as  this  can  be  found 
throughout  the  Phoenix  nnnattainment 
area,  so  we  would  expect  that  there  an' 
elevated  24-hour  PM-10  levels 
throughout  the  Phoenix  area.  In  order  to 
attain  the  24-hnur  standard  in  this 
situation,  controls  need  to  he  uniformlv 
implemented  throughout  the  area,  a  task 
that  generally  requires  longer  to  achieve 
than  implementing  controls  in  a  few 
localized  areas. 

b.  Types  and  Numbers  of  Sources  or 
Other  Emitting  Activities 

Frimar\'  contributors  to  elevated  PM- 
10  levels  are  fugitive  dust  sources 
including  paved  road  dust,  unpaved 
roads,  construction  activities,  disturbed 
vacant  lands,  unpaved  parking  lots,  and 
agricultural  sources.  MAG  plan,  p.  KJ- 
51.  These  sources  are  ubiquitous  in  th*' 
nonattainment  area  and  collectivelv 
number  in  the  thousands  For  example. 
MCESD  issued  2500  constructiim 
permits  in  1999:  w^e  mailed  50.000 
letters  to  owners  of  vacant  lots  in  the 
nonattainment  area  to  inform  them  of 
our  FIP  fugitive  dust  rule;  there  are 
12,000  miles  of  roadway  in  the 
nonattainment  area 

c.  Population  Exposure  to 
Concentrations  Above  the  Standard 

The  MAG  plan  estimates  population 
exposure  to  elevated  levels  of  PM-10 
(both  annual  and  24-hr)  to  be  from 
78,000  to  IR.3,000  (1995  figure),  p    U)- 
13.  This  population  exposure  is 
calculated  using  estimates  of  disturbed 
land  versus  population  in  subareas  of 
the  nonattainment  area  According  to 
this  calculation.  84  percent  of 
Maricopa's  population  lives  in  areas 
where  10  percent  or  less  of  the  land  is 
open.  MAG  plan.  Table  10-1.3 
However,  the  plan  does  provide  for 
implementation  of  RACM.  BAGM.  and 
MSM  on  disturbed  land  (including 
construction)  and  paved  and  unpaved 
roads  with  much  of  the  emission 
reductions  being  achieved  in  the  first 
few  years.  All  these  factors  will  reduce 
population  exposure  as  quickly  as 
practicable 

d.  Presence  and  Concentration  of 
Potentially  Toxic  Substagces  in  the 
Particulate 

The  primary  source  of  airborne  cancer 
risk  in  the  Maricopa  area  is  internal 
combustion  engine  exhaust  from  both 
on  and  nonroad  engines.  This  risk  is 
from  all  pollutants  emitted  from  these 
sources  (gaseous  and  particulate).  M.-\G 
plan,  p.  10-61.  The  MAG  plan 
concludes  that  the  cancer  risk  in  the 
Phoenix  area  is  comparable  to  that  in 
California  cities,  p.  10-61.  The  MAG 
plan  and  other  Arizona  programs  (e  g  . 


c;leaner  burning  gasoline,  national 
emission  standards  for  nonroad  engines) 
target  emissions  from  on  and  nonroad 
engines. 

Almost  all  of  the  PM-10  emission 
reductions  in  the  out  years  of  the  MAG 
plan  (2003  and  later)  are  and  need  to  be 
from  fugitiv«;  dust  sources  in  order  to 
show  dttaininnnt  of  the  24-hour  PM-10 
standard  and  not  from  on-  and  nonroad 
engines;  therefore,  extending  the 
attainment  date  does  not  affect  the 
degree  of  public  exposure  to  the  major 
source  of  toxic  risk  because  shortening 
the  extension  would  not  accelerate 
controls  on  the  major  source  of  toxic 
risk,  on-  and  nonroad  engines. 

e.  Technological  and  Economic 
Feasibility  of  Controls 

Fugitive  dust  sources  dominate  the 

(^missions  inventorv  in  the  Maricopa 
nonattainment  area  and  are  the  most 
significant  contributors  to  24-hour  PM- 
10  exceedances.  Controls  for  these 
sources  are  well  known  (paving,  wetting 
surfaces,  etc.)  and  have  been  adopted: 
however,  the  number  of  sources  and 
nature  of  sources  make  education  and 
outreach  ne(;essar\'  to  assure  full 
compliance  with  those  controls  In 
addition,  costs  for  paving  roads  and 
other  capital  improvements  needed  to 
reduce  PM-10  emissions  are  high  and 
necessary  funds  are  onh  available  over 
a  number  of  years.  These  factors 
generally  support  a  longer  time  frame 
for  attainment. 

7.  Conclusion  on  Extension  Request 

Based  on  our  review  of  the  MAG  plan 
and  our  proposed  determination  that  if 
meets  the  requirements  necessary  for 
granting  an  extension  of  the  attainment 
date  under  CAA  section  188(e),  wre  are 
proposing  to  grant  a  five-vear  extension 
of  thf  attainment  date  for  the  24-hour 
PM-10  .standard  in  the  Phoenix  PM-10 
serious  nonattainment  area  from 
December  31.  2001  to  December  31, 
2006. 

//  Reasonahh'  Further  Pro^rpss  and 

Quuntitativt'  Milestones 

CAA  section  172(c)(2)  requires 
nonattainment  plans  to  provide  for 
reasonable  further  progress  (RFP). 
Section  1 71(  1 )  of  the  Act  defines  RFP  as 
"such  annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  [part  D  of  title 
I]  or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date." 

CAA  section  189(c)  also  requires  PM- 
10  plans  demonstrating  attainment  to 
contain  quantitative  milestones  which 


are  to  be  achieved  every  3  years  until 
the  area  is  redesignated  attainment  and 
which  demonstrate  RFP.  These 
quantitative  milestones  should  consist 
of  elements  that  allow  progress  to  be 
quantified  or  measured.  Addendum  at 
42016. 

7.  Reasonable  Further  Progr(fss 

The  MAG  plan  provides  for  annual 
progress  toward  attaining  the  24-hour 
standard.  This  demonstration  shows 
that  most  of  the  projected  reductions 
occur  after  2001 :  however,  this  is  an 
artifact  of  the  assumption  that  there  are 
no  controls  on  agricultural  sources, 
vacant  lots  and  unpaved  parking  prior 
to  December  31,  2001.  This  assumption 
does  not  reflect  the  efforts  by  MCESD  to 
assure  the  implementation  of  BACM  on 
these  sources  and  the  requirement  for 
BMPs  to  be  implemented  by  then.  If  the 
RFP  demonstration  is  revised  to  include 
emission  reductions  from  BACM  on 
these  sources,  then  the  majority  of  the 
emission  reductions  occur  before  2001. 
See  the  "Reasonable  Further  Progress 
and  Quantitative  Milestones"  section  in 
the  EPA  TSD. 

In  order  to  demonstrate  RFP,  the  plan 
first  regionalizes  the  inventories  at  the 
two  microscale  sites  by  multiplying 
emissions  from  each  source  by  a  factor 
of  360,  which  is  the  ratio  of  the  size  of 
the  nonattainment  area  (2,880  square 
miles]  to  the  size  of  the  microscale  sites 
(8  square  miles).  It  then  calculates  the 
emission  reductions  from  the 
application  of  the  adopted  measures  to 
these  sources.  Next,  it  annualizes  these 
emission  reductions  by  multiplying  the 
sources — which  are  all  windblown 
sources — by  1 1 ,  the  number  of  windv 
days  in  1995.  Finally,  the  annualized 
figure  is  divided  by  365  days  to  get  an 
average  annual  dav  emission  reductions. 
See  BMP  TSD,  pp."  29— 31  .•»« 

Regionalizing  and  annualizing  the 
microscale  inventories  is  a  good 
approach  to  demonstrating  RFP  and 
establishing  milestones  for  the  24-hour 
standard  in  the  Phoenix  area.  Just  a  few 
source  categories  are  explicitly 
identified  contributors  to  exceedances 
of  this  standard,  and  it  is  effective 
controls  on  these  categories  that  are 
necessary  for  progress  and  attainment. 
Therefore,  closely  tracking  the  effect  of 


'" There  was  an  prror  in  the  original  RFP 
calculation  on  pages  29  tn  31  in  the  BMP  TSD. 
.\DEQ  coiTocted  this  error  and  provided  us  a 
revised  RFP  and  contingency  measure 
demonstrations  and  quantitative  milestones  in  a 
letter  See  letter,  Jacqueline  E.  Sr.hafer.  ADEQ.  to 
I-dura  Yoshii.  EPA.  ".^ddendum  to  June  1,1.  2001. 
Submittal  of  State  Implementation  Plan  revision  for 
the  Agricultural  Best  Management  Practices 
program  in  the  Maricopa  C".ounty  PM-10 
Nonattainment  Area."  September  7,  2001  CADEQ 
RFP  Addendum  Letter") 
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those  controls  on  these  source  categories 
is  essential.  Regionalizing  and 
annualizing  the  microscale  inventories 
allows  this  to  be  done. 

The  plan  does  not  provide  emission 
reduction  information  for  each  year 
between^e  base  modeling  year  of  1995 
and  the  attainment  year  of  2006.  We  do 
not  believe  that  this  level  of  detail  is 
necessary  or  meaningful  given  the 
evidence  that  progress  is  being  made 
over  time  and  the  implementation  of 
controls  are  not  being  delayed. 
Therefore,  we  propose  to  find  that  the 
MAG  plan  provides  for  "such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  [part  D  of  title  I|  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  l24-hour 
PM-10]  national  ambient  air  quality 
standard  by  the  applicable  date"  as 
required  by  section  172(c)(2)  of  the  Act. 

2.  Quantitative  Milestones 

Quantitative  milestones  based  on 
regionalized  and  annualized  microscale 
inventories  are  provided  for  2001.  2003. 
and  2006.  See  RFP  Addendum  Letter. 
Enclosure  2.  These  are  the  same 
milestone  vears  used  for  the  annual 
standard.  See  65  FR  19964.  19988.  The 
assumptions  regarding  control 
measures'  implementation  and 
effectiveness  that  underlie  the 
quantitative  milestones  are  reasonable 
and  consistent  with  the  RFP 
demonstration. 

The  plan  does  not  provide  milestones 
for  each  of  the  two  microscale  sites. 
Milestones  are  intended  as  checks  along 
the  way,  a  means  of  judging  actual 
emission  reductions  and  control 
measure  implementation  against  those 
projected  in  the  plan.  Arguably,  given 
the  microscale  analysis  that  is  the  basis 
for  the  Phoenix  area's  24-hour  standard 
plan,  quantitative  milestones  should  be 
established  for  both  the  West  Chandler 
and  Gilbert  sites.  However,  this 
approach  would  actually  defeat  the 
purpose  of  the  quantitative  milestones 
rather  than  fulfill  it. 

In  order  to  report  on  a  quantitative 
milestone  at  the  microscale  sites, 
Arizona  would  need  to  evaluate  the 
implementation  of  controls  at  each  site. 
However,  land  uses  and  activities 
around  each  of  these  microscale  sites 
have  changed  significantly  since  1995. 
For  example,  at  the  West  Chandler  site, 
the  road  construction  has  been 
completed  and  the  agricultural  field  and 
its  apron  have  been  converted  into 
stores.  Thus,  reporting  on  each  site's 
quantitative  milestones  would  tell  us 
more  about  the  land  use  changes  around 
each  site  than  about  the  implementation 


of  controls.  Because  of  this,  the 
quantitative  milestones  for  the  24-hour 
plan  need  to  reflect  regional 
implementation  of  controls  The  MACi 
plaif  s  approach  of  regionalizing  and 
annualizing  the  emissions  inventories 
from  the  microscale  sites  and  then 
basing  its  RFP  demonstration  and 
milestones  on  the  resulting  inventor,  is 
an  appropriate  way  to  deal  with  these 
requirements  for  the  24-hi)ur  standard 

For  these  reasons,  we  propose  to  find 
that  the  MAG  plan  meets  the 
quantitative  milestone  requirement  in 
CAA  section  189(c)(1)  for  the  24-huur 
standard. 

/  Contingency  Mea';ures 

Section  172(c)(9)  oftheC.Jean  An  Act 
requires  that  implementation  plans 
provide  for  the  implementation  of 
specific  measures  to  be  undertaken  if 
the  area  fails  to  make  RFP  or  attain  by 
its  attainment  deadline  These 
contingency  measures  are  to  take  effect 
without  further  action  bv  the  State  or 
the  Administrator.  The  Act  does  not 
specifv  how  many  contingency 
measures  are  necessarv'  nor  does  it 
specif)-  the  level  of  emission  reductions 
thev  must  produce. 

We  interpret  the  "take  effect  without 
further  action  by  the  State  or  the 
Administrator"  to  mean  that  no  further 
rulemaking  actions  by  the  State  or  EPA 
would  be  needed  to  implement  the 
contingency  measures.  Addendum  at 
42015. 

The  purpose  of  contingency  measures 
is  to  ensure  that  additional  emission 
reductions  beyond  those  relied  on  in  the 
attainment  and  RFP  demonstrations  are 
available  if  there  is  a  failure  to  make 
RFP  or  attain  by  the  applicable 
attainment  date.  These  additional 
emission  reductions  will  assure 
continued  progress  towards  attainment 
while  the  SIP  is  being  revised  to  fully 
correct  the  failure  To  ensure  this 
continued  progress,  we  recommend  that 
contingency  measures  provide  emission 
reductions  equivalent  of  one  year  s 
average  increment  of  RFP  Addendum  at 
42016. 

Certain  core  control  measure 
requirements  such  as  RACM.  BACM. 
and  MSM  may  result  in  a  state  adopting 
and  expeditiously  implementing  more 
measures  than  are  strictly  necessarv  for 
expeditious  attainment  and/or  RFP 
Because  of  this  and  because  these  core 
requirements  effectively  require  the 
implementation  of  all  non-trivial 
measures  that  are  technologically  and 
economically  feasible  for  the  area,  states 
are  left  with  few,  if  any,  substantive 
unimplemented  control  measures.  In 
fact,  under  the  Act's  PM-10  planning 
provisions,  if  there  were  a  measure  or 


set  of  measures  that  were 
techno)()gi(,al!\  and  economically 
feasible  and  ( t)uld  collectively  generate 
substantial  emission  reductions,  e.g., 
one  year's  worth  of  RFP,  then  a  state 
would  be  hard  pressed  to  justify 
u  ithholding  their  implementation.*** 
If  we  read  the  CAA  to  demand  that 
the  only  acceptable  contingency 
measure  are  those  that  are  adopted  but 
not  implemented,  then  states  face  a 
difficult  choice;  adopt  the  controls  for 
immediate  implementation  and  clearly 
meet  the  core  control  measure 
requirements  but  fail  the  contingency 
measure  requirement  or  adopt  the 
control  measures  but  hold 
implementation  in  reserve  to  meet  the 
contingency  measure  requirement  but 
potentially  fail  the  core  control  measure 
requirements. 

However,  states  do  not  need  to  face 
this  difficult  choice  if  we  read  the  CAA 
to  allow  adopted  and  implemented 
measures  to  ser\'e  as  contingency 
measures,  provided  that  those  measures' 
emission  reductions  are  not  needed  to 
demonstrate  expeditious  attainment 
and/or  RFP  There  is  nothing  in  the 
language  of  section  172(c)(9)  that 
prohibits  this  interpretation.  This 
approach  to  the  contingency  measure 
requirement  also  has  the  benefit  of 
allowing  states  to  build  uncredited 
(ushions  into  their  attainment  and  RFP 
demonstrations,  which  makes  actual 
failures  to  make  progress  or  attain  less 
likelv.  while  still  obtaining  the  air 
qualitv  and  public  health  hem  in-  from 
the  implemented  measures. 

We  have  allowed  this  approach. 
whuh  IS  effective!',  ttie  early 
implementation  of  (  oiitingency 
measures,  in  ozone  and  i.arbon 
monoxide  plans.  See  nwmnnwdum.G. 
T  Helms,  Chief,  Ozone'Carbon 
Monoxide  Programs  Brand  O.^QPS  to 
Air  Branch  Chiefs  Repums  1-X,  "Early 
Implementation  of  Contingency 
Measures  for  Ozone  and  Carbon 
Monoxide  (CO)  Nonattainment  Areas," 
August  13.  1993.  In  this  memorandum, 
we  note  that  several  states  wished  to 
implement  their  contingency  measures 
earlv  even  though  they  were  not  needed 
for  their  attainment  or  RT-T 
demonstrations  and  that   'lilt  seems 
illogical  to  penalize  nonattainment  areas 
that  are  taking  extra  steps  to  ensure 
attainment  of  the  NAAQS  by  having 
them  adopt  additional  (replacement] 
contingency  measures  now"  This 
rationale  applies  with  equal  force  to 
PM-10  plans. 


■"■  We  do  not  believe  thai  States  are  obligaled  by 
sw-Tion  172(c)(9)  to  adopt  infeasible  or  unreasonable 
measures  or  measures  that  individual  or 
collectively  have  trivial  benefit 
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Annual  Standard 

The  revised  MAG  plan  as  submitted 
in  Fpbruar>-  2000  identifies  5  measures 
as  contingency  measures  with  a 
collective  emission  reduction  of  5.5 
mtpd:  the  agricultural  BMP  general 
permit  rule,  off-road  engine  standards, 
the  clean  burning  fireplace  ordinance. 
and  additional  dust  controls  from  the 
cities  of  Tempe  and  Phoenix.  MAG 
plan,  p.  8-19. 

Since  the  MAG  plan  was  submitted. 
Arizona  has  made  changes  to  its 
contingency  measure  package  for  the 
annual  standard.  First,  Arizona  has 
withdrawn  its  commitment  tu  adopt 
California's  off  road  vehicle  standards 
because  the  federal  nonroad  program 
produces  essentially  the  same  emission 
reductions.  ADEQ  Off-Road  Letter 
Second,  the  emission  reductions  from 
the  agriculture  contingency  measure 
have  been  recalculated  based  on  the 
BMP  general  permit  rule  as  adopted 
The  emission  reductions  from  the 
revised  contingency  measures  package 
are  now  6.9  mtpd.  See  EPA  TSD 
"Contingency  Measures"  for  more 
details  on  the  emission  calculations. 

All  the  measures  that  have  been 
identified  in  the  MAG  plan  as 
contingency  measures  have  been 
adopted  and  are  being  implemented  but 
are  not  credited  in  the  attainment.  RFP 
or  milestone  demonstrations  for  the 
annual  standard  and  are  not  necessarv 
to  demonstrate  expeditious  attainment 
of  that  standard.  Under  our  applicable 
policies,  states  are  allowed  to  use 
implemented  but  uncredited  measures 
as  contingency  measures. 

Under  our  contingencv  measure 
policy,  we  recommend  contingencv 
measures  have  total  emission  reductions 
equal  to  or  more  than  the  annual  RFP 
increment.  For  the  Phoenix  area,  the 
average  annual  increment  in  RFP  for  the 
annual  standard  is  5  5  mtpd/ year  for  the 
full  11 -year  period,  1995  to  2006  See 
EPA  TSD,  "Reasonable  Further  Progress 
and  Quantitative  Milestones  " 
Collectively,  the  specified  contingencv 
measures  generate  6.9  mtpd 

Based  on  this  analysis,  we  propose  to 
find  that  the  MAG  plan  provides  for  the 
implementation  of  contingencv 
measures  for  the  annual  standard  as 
required  by  CAA  section  172(c)(9). 

24-Hour  Standard 

The  identified  contingency  measure 
for  the  24-hour  standard  is  controls  for 
unpaved  roads  and  alleys  BMP  TSD.  p. 
30.  This  measure  comprises  not  onlv  the 
unpaved  road  provisions  in  MCESD 
Rule  310.01  but  also  the  commitments 
by  local  jurisdictions  to  control  unpaved 
roads  See  MAG  plan.  pp.  7-75  to  7-94 


This  measure  is  estimated  to  reduce 
emissions  by  12.19  mtpd  in  2006.  MAG 
plan,  p.  8-9.  The  average  annual 
increment  in  RFT'  for  the  24-hour 
standard  is  10  9  mtpd/year.  See  ADEQ 
RFP  .Addendum  Letter.  Enclosure  1. 

The  unpaved  road  measure  that  is 
identified  in  the  MAG  plan  as 
contingency  measure  for  the  24-hour 
standard  has  been  adopted  and  is  being 
implemented  but  is  not  credited  in  the 
attainment.  RFP  or  milestone 
demonstrations  for  the  24-hour  standard 
and  is  not  necessary  to  demonstrate 
expeditious  attainment  of  that  standard. 
Under  our  applicable  policies,  states  are 
allowed  to  use  implemented  but 
uncredited  measures  as  contingency 
measures. 

Based  on  this  analysis,  we  propose  to 
find  that  the  MAG  plan  provides  for  the 
implementation  of  contingency 
measures  for  the  24-hour  standard  as 
required  by  CAA  section  172(c)(9). 

/.  General  SIP  Requirements 

Section  1 10(a)f2)(E)(i)  of  the  Clean  Air 
Act  requires  that  implementation  plan 
provide  necessary  assurances  that  the 
State  (or  the  general  purpose  local 
government)  will  have  adequate 
personnel,  funding  and  authority  under 
State  law  Requirements  for  legal 
authority  are  further  defined  in  40  CFR 
part  51.  subpart  L  (51  230-51.232)  and 
for  resources  in  40  CFR  51.280. 

States  and  responsible  local  agencies 
must  demonstrate  that  they  have  the 
legal  authority  to  adopt  and  enforce 
provisions  of  the  SIP  and  to  obtain 
information  necessar>'  to  determine 
compliance.  SIPs  must  also  describe  the 
resources  that  are  available  or  will  be 
available  to  the  State  and  local  agencies 
to  carr\-  out  the  plan,  both  at  the  time 
of  submittal  and  during  the  5-year 
period  following  submittal  of  the  MAG 
plan. 

Other  than  revisions  to  Maricopa 
County's  revised  commitments  to 
improve  Rule  310.  we  are  not  proposing 
to  approve  any  control  measures  in  this 
proposal   All  commitments  and  rules 
relied  on  in  the  MAG  plan  to  meet  the 
CAA  requirements  for  the  24-hour  PM- 
10  standard  are  already  approved,  were 
proposed  for  approval  in  the  annual 
standard  proposal,  or  proposed  for 
approval  in  a  subsequent  notice.  In 
these  notices,  we  have  already  proposed 
to  find  that  the  implementing  agencies 
for  the  MAG  plan  have  adequate 
resources  for  implementing  their 
respective  commitments  and  provided 
an  opportunity  for  comment.  We  are  not 
repriiposing  these  findings. 

Finally,  we  initially  proposed  to  find 
in  the  annual  standard  proposal  that  all 
agencies  and  jurisdictions  have 


adequate  authority  under  Arizona  state 
law  to  implement  their  respective 
commitments  and,  where  applicable,  to 
obtain  information  necessary  to 
determine  compliance.  65  FR  19964, 
19989.  While  minor  changes  have  been 
made  to  several  control  measu^s  (e.g., 
the  remote  sensing  program),  the  State 
continues  to  have  adequate  authority  to 
implement  the  measures.  No  other 
changes  have  been  made  to  any  agencies 
and/or  jurisdictions  authority  since  we 
proposed  the  annual  standard. 

Section  110(a)(2)(C)  requires  SIPs  to 
include  a  program  to  provide  for  the 
enforcement  of  SIP  measures.  The 
implementing  regulation  for  this  section 
is  found  at  40  CFR  51.111(a)  and 
requires  control  strategies  to  include  a 
description  of  enforcement  methods 
including  (1)  procedures  for  monitoring 
compliance  with  each  of  the  selected 
control  measures,  (2)  procedures  for 
handling  violations,  and  (3)  the 
designation  of  the  agency  responsible 
for  enforcement. 

The  principle  control  measures  in  the 
plan  are  MCESD's  Rules  310  and  310,01 
and  the  BMP  General  Permit. 
Procedures  for  monitoring  compliance 
(i.e.,  the  inspection  strategy)  with  these 
rules  are  described  in  Maricopa 
County's  commitments  and  the  BMP 
TSD.  See  Maricopa  County 
commitment,  1999  Revised  Measure  6 
and  BMP  TSD,  pp  33-34. 

Based  on  the  review  of  MCESD's 
enforcement  procedures,  we  propose  to 
find  that  the  MAG  plan  adequately 
provides  for  the  enforcement  of  the 
principle  measures  relied  on  for 
attainment  and  that  the  plan  includes  an 
adequate  description  of  enforcement 
methods  as  required  by  our  regulations. 

Section  110(a}{2)(E)(iii)  requires  SIPs 
to  include  necessary  assurances  that 
where  a  State  has  relied  on  a  local  or 
regional  government,  agency  or 
instrumentality  for  the  implementation 
of  any  plan  provision,  the  State  has 
responsibility  for  ensuring  adequate 
implementation  of  the  such  plan 
provision. 

We  have  previously  found  that 
Arizona  law  includes  the  necessary 
assurances  that  where  a  State  has  relied 
on  a  local  or  regional  government, 
agency  or  instrumentality  for  the 
implementation  of  any  plan  provision, 
the  State  has  responsibility  for  ensuring 
adequate  implementation  of  the  such 
plan  provision,  60  FR  18010,  18019 
(April  10,  1995). 
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V.  CAA  Requirements  for  BACM  and 
Attainment  Date  Extension  and  EPA's 
Guidance  on  Meeting  These 
Requirements 

A.  Implementation  of  Best  Available 
Control  Measures 

Under  section  189(b)(2),  serious  area 
PM-10  plans  must  provide  assurances 
that  BACM  will  be  implemented  in  the 
area  no  later  than  four  years  after  the 
area  is  reclassified  as  serious.  For 
Phoenix,  the  BACM  implementation 
deadline  was  June  10,  2000. 

The  Act  does  not  define  what  level  of 
control  constitutes  a  BACM-level  of 
control.  In  guidance,  we  have  defined  it 
to  be,  among  other  things,  the  maximum 
degree  of  emission  reduction  achievable 
from  a  source  or  source  category  which 
is  determined  on  a  case-by-case  basis, 
considering  energy,  economic  and 
environmental  impacts.  Addendum  at 
42010.  This  level  of  control  is 
dependent  on  the  deadline  by  which 
BACM  must  be  implemented.^" 

We  also  considered  a  BACM-level 
control  as  going  beyond  existing  RACM- 
level  controls,  such  as  expanding  use  of 
RACM  [e.g.  paving  more  miles  of 
unpaved  roads).  Addendum  at  42013. 
Additionally,  we  believe  that  BACM 
should  emphasize  prevention  rather 
than  remediation  [e.g..  preventing  track 
out  at  construction  sites  rather  than 
simply  requiring  clean  up  of  tracked-out 
dirt).  Addendum  at  42013. 

BACM  is  a  best  available  control 
measure.  A  control  measure  is  a 
combination  of  a  statement  of 
applicability  and  the  control 
requirement,  that  is,  what  sources  in  the 
category  are  subject  to  the  measure  and 
what  the  measure  require  the  sources  to 
do  to  reduce  emissions. ^^  Both  these 
elements  must  be  specified  before  the 
measure's  level  of  control  (i.e.,  its 
stringency)  can  be  determined,  thus  in 
setting  out  a  BACM,  a  state  must  specify 
both  the  measure's  control  requirement 


"■"Wr  have  long  held  that  an  othenvisp  available 
measure  is  reasonable  and  thus  not  an  available 
measure  if  it  cannot  be  implemented  on  a  schedule 
that  will  advance  the  attainment  date  .See.  for 
example.  57  FR  13498,  13560  (.'ipril  16   19921   See. 
also  Delancy  v.  EPA  898  F.2d  695  (9th  Cir   1990) 
which  required  the  adoption  of    all  available 
control  measures"  to  attain    as  soon  as  possible 
and  not  simply  all  available  control  measures  The 
most  clear  example  of  this  is  a  measure  that  cannot 
he  implemented  until  after  the  applicable 
attainment  date. 

'"'  An  example:  a  measure  requires  all  unpaved 
roads  with  ADT  ovei  150  be  stabilized  by  either 
paving,  graveling,  or  treating  with  chemical 
stabilizers  The  control  requirement  here  is 
"Stabilize  using  one  of  thfse  three  methods  paving, 
graveling,  or  chemical  stabilization'  and  the 
applicability  is  "all  unpaved  roads  with  ADT  over 
150" 


and  its  applicability.  The  control 
requirement  alone  is  not  sufficiont. 

BACM  must  be  applied  to  each 
significant  [i.e  .  non-de  minimis)  source 
category.  Addendum  at  42011   in 
guidance,  we  have  established  a 
presumption  that  a  "significant"  source 
categor}'  is  one  that  contributes  5  ng/m^ 
or  more  of  PM-10  to  a  location  of  24- 
hour  violation,  Addendum  at  42011 
However,  whether  the  threshold  should 
be  lower  than  this  in  any  partic:ular  area 
depends  upon  the  specific  facts  of  that 
area's  nonattainment  problem 
Specifically,  in  areas  that  are 
demonstrating  attainment  by  December 
31,  2001.  it  depends  on  whether 
requiring  the  application  of  BACM  on 
source  categories  below  a  proposed  de 
minimis  level  would  meaningfulK 
expedite  attainment.  In  areas  that  are 
claiming  the  impracticability  of 
attainment  by  December  31 ,  2001 ,  it 
depends  upon  whether  requiring  the 
application  of  BACM  on  source 
categories  below  a  proposed  de  minimis 
level  would  make  the  difference 
between  attainment  and  nonattainment 
by  the  serious  area  deadline  of 
December  31.  2001  '- 

The  recent  decision  by  the  Ninth 
Circuit  Court  of  Appeals  in  Ober  v. 
Whitman  243  F,3d  1190  (9th  Cir  20011 
[Ober  11)  supports  the  use  of  a  de 
minimis  exemption  in  BACM  analyses 
Ober  II  was  a  challenge  to  our  1998  PM- 
10  moderate  area  PIP  for  the  Phoenix 
area  in  which  we  exempted  from  the 
RACM  requirement,  source  categories 
with  de  minimis  impacts  on  PM-10 
levels.  In  the  FIP,  we  established  a  de 
minimis  threshold  of  1  ^ig/m  '  for  the 
annual  standard  and  5  ^g/m '  for  thp  24 
hour  standard,  borrowing  these 
thresholds  from  our  new  source  review 
program  for  attainment  areas  to  as  a 
starting  point  in  the  de  minimis 
analysis.  In  evaluating  the 
appropriateness  of  these  thresholds,  we 
showed  that  they  did  not  eliminate 
controls  that  would  make  the  difference 
between  attainment  and  nonattainment 
by  the  applicable  attainment  deadline. 
and  therefore  were  the  appropriate 
thresholds.  See  63  FR  41326.  4133U 
(August  3,  1998). 


^■'This  principle  is  best  illustrated  by  an  example: 
In  .^rpa  A,  atlainmenl  of  the  24  hour  standard  by 
December  ;n    2001  requires  thai  PM-10  ambient 
levels  dl  exceeding  Icxations  be  reduced  by  40  ng/ 
m"  to  150  tig'm^  ,\fter  rtpplication  of  BACX  to  all 
soun  e  categones  above  the  proposed  de  minimis 
level,  PM-10  levels  are  reduced  bv  32  ng/m' 
B.^('M  on  the  proposed  de  minimis  source 
categones  would  reduc  e  levels  li\  a  further  3  jig/ 
m',  but  still  leaves  ambient  le\els  5  ng/m'  short  of 
the  reduction  iiended  to  show  attainment  Since 
appluation  of  B.ACM  In  the  proposed  de  minimis 
soun  r  ( alegones  still  leaves  ambient  levels  above 
the  atlainmenl  level  of  150  ng/m'.  the  proposed  de 
minimis  level  is  appropriate 


In  Its  ruling,  the  court  (i>'lii  tli,i:  wp 
have  the  power  ii>  !ii,iK''  'i'   ji,i:i;t!iis 
exemptions  tc  i  nntnu  i<*ij;ur>'nii'nts 
under  the  Clean  Air  Act  and  that  our 
use  of  the  de  minimis  levels  from  the 
NSR  program  was  appropriate  Ober  II  a\ 
1 19.5  and  1 197   In  addition,  the  court 
determined  that  it  was  appropriate  for 
us  to  use.  as  a  critfnon  for  identif\'ing 
de  minimis  sounes  whether  (  ontrols 
on  the  sources  would  result  in 
attainment  by  the  attainment  deadline. 
Oher  U  at  1 198   Ober  II  dealt  with  a  de 
minimis  exemption  from  the  R.^CM 
requirement,  hut  its  reasoning  applies 
equalh  to  the  B.ACAI  r^^quirement. 

We  have  outlined  in  our  guidance  a 
multi-step  process  for  identifving 
BACM  .Addendum  at  42010-42014.  The 
steps  are 

1,  develop  a  detailed  emissions 
inventor,  of  PM-10  sources  and  source 
categories, 

2,  model  to  evaluate  the  impact  on 
PM-10  concentrations  over  the 
standards  of  the  various  sources  and 
sourte  categories  to  determine  which 
are  significant 

3,  identif\-  potential  H.ACM  for 
significant  source  categories  including 
their  technological  feasibility,  costs,  and 
energ\  and  environmental  impacts 
when  It  bt^ars  on  the  B.-\(  !M 
determination,  and 

4   pro\  ide  for  the  inifilementation  of 
the  B.ACM  nr  provide  a  reasniied 
lustification  for  rejecting  an\  potential 
BACM 

R  Extrnsion  of  the  Attainment  Date 
Beyond  2001 

Sec:tion  188(e)  of  the  Act  allows  us  to 
extend  the  attainment  date  for  a  serious 
area  for  up  to  five  years  beyond  2001  if 
attainment  by  2tK)l  is  impracticable 
However,  before  we  may  grant  an 
extension  of  the  attainment  date,  the 
State  must  first 

1  applv  to  us  for  an  extension  of  the 
PM-Kl  attainment  date  bevond  2001. 

2  demonstrate  that  attrtiiunent  by 
2001  IS  imprac  tu  ahh 

3.  have  complied  wiih  all 
requirements  and  (  umniilments 
applying  to  the  dren  in  its 
implementation  plan. 

4  demonstrate  to  our  satisfaction  that 
its  serious  area  plan  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  state 
and/or  are  achieved  in  practice  in  any 
state  and  are  feasible  for  the  area,  and 

.5  submit  a  demonstration  of 
attainment  h\  the  most  expeditious 
alternative  date  practicable. 

6.  the  tet  hnological  and  economic 
feasibilit\  of  various  control  measures. 

We  ma\  grant  only  one  extension  for 
an  area  and  that  extension  cannot  be  for 
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more  than  5  years  after  2001;  that  is.  the 
extended  attainment  date  can  be  no  later 
than  December  31.  2006.  CAA  section 
188(e). 

We  first  presented  our  preliminary' 
interpretation  of  the  attainment  date 
extension  provision  in  our  proposed 
approval  of  the  annual  standard 
provisions  in  the  MAG  plan.  See  66  FR 
19992.  19967.  Based  on  comments  we 
received  on  it  during  that  proposal's 
comment  period,  we  have  clarified 
certain  aspects  of  the  policy  but  have 
made  no  substantive  changes  to  it.  We 
will  provide  our  full  response  to 
comments  received  on  the  annual 
standcird  proposal  when  we  take  final 
action. 

This  interpretation  is  our  preliminary 
view  of  the  section  188(e)  requirements 
and  we  again  request  comment  on  it.  We 
emphasize  that  these  are  our 
preliminar/  views  and  thev  are  subject 
to  modification  as  we  gain  more 
experience  reviewing  extension  requests 
from  other  areas. 

In  the  following  sections  we  discuss 
the  five  requirements  a  State  must  meet 
before  we  can  consider  granting  an 
attainment  date  extension. 

1.  Apply  for  an  Attainment  Date 
Extension 

Under  CAA  section  188(e).  a  State 
must  apply  for  an  extension  of  the 
attainment  deadline.  The  request  should 
be  accompanied  by  the  SIP  submittal 
containing  the  most  expeditious 
alternative  attainment  date 
demonstration  required  by  CAA  section 
189(b)(l)(A)(ii).  The  state  must  be 
provided  the  public  with  reasonable 
notice  and  a  hearing  on  the  request 
before  it  is  sent  to  EPA. 

Extension  requests  are  not  SIP 
submittals  per  se  '^ '  and  are  therefore  not 
subject  to  the  requirements  of  the  Clean 
Air  Act  and  our  regulations  for  public 
notice  and  hearing  on  SIP  revisions 
However,  because  they  can  greatly  affect 
the  content  and  ultimate  approvability 
of  a  serious  area  PM-10  SIP,  we  believe 
a  state  must  give  the  public  an 
opportunity,  consistent  with  the 
requirements  for  SIP  revisions,  to 
comment  on  an  extension  request  prior 
to  submitting  it  to  us 

2.  Demonstrate  That  Attainment  bv 
2001  is  Impracticable 

In  order  to  demonstrate 
impracticability,  the  plan  must  show- 


that  the  implementation  of  BACM  on 
significant  (that  is,  non-de  minimis) 
source  categories  will  not  bring  the  area 
into  attainment  by  December  31.  2001. 
In  serious  areas,  BACM  is  required  to  be 
in  place  in  advance  of  the  2001 
attainment  date;  therefore,  we  believe 
that  it  is  reasonable  to  interpret  the  Act 
to  require  that  a  state  provide  at  least  for 
the  implementation  of  BACM  on 
significant  source  categories  before  it 
can  claim  impracticabilitv  of  attainment 
bv  2001   '-•  This  interpretation  parallels 
our  interpretation  of  the  impracticability 
option  for  moderate  PM-10 
nonattainment  areas  in  section 
189(a)(1)(B).  in  moderate  areas,  RACM 
was  required  before  a  moderate  area 
plan  could  claim  impracticability  of 
attainment  bv  1994,  the  moderate  area 
attainment  date.  See  .57  FR  13498,  13544 
(April  16.  1992).  The  Ober  II  court 
found  this  approach  reasonable  Ober  II 
at  114H. 

The  statutory  provision  for 
demonstrating  impracticability  requires 
that  the  demonstration  bo  based  on  air 
qualitv  modeling.  See  section 
189(b)i  1  ](A).  We  have  established 
minimum  requirements  for  air  quality 
modeling.  See  discussion  on  air  quality 
modeling  later  in  this  TSD. 

3.  Have  Complied  With  all 
Requirements  and  Commitments  in  its 
Implementation  Plan 

We  interpret  this  criterion  to  mean 
that  the  state  has  implemented  the 
emission  reducing  measures  in  the  plan 
revisions  it  has  submitted  to  address  the 
CAA  requirements  in  sections  172  and 
189  for  PM-10  nonattainment  areas. 

The  purpose  of  this  criterion  is  to 
assure  that  a  state  is  not  receiving 
additional  time  to  attain  because  it 
failed  to  implement  already-adopted  or 
direadv-committed-to  control  measures. 
Given  this  purpose,  we  believe  our 
review  under  this  criterion  should  be 
limited  to  the  implementation  status  of 
control  measures  from  earlier  PM-10 
plans  and  not  be  an  expansive  review  of 
the  implementation  status  of  every 
provision  in  submitted  implementation 
plans  whether  or  not  it  is  an  emission 
reducing  measure. 

We  read  this  provision  not  to  require 
the  area  to  have  a  fully  approved  plan 
that  meets  the  CAAs  requirements  for 
moderate  areas  We  base  this  reading  on 
the  plain  language  of  section  188(e) 


■■  'This  IS  clear  from  the  wordins;  of  settiun  188(e) 
which  makes  a  distinction  between  the  appiirntion 
for  an  extension  and  the  SIP  revision  that  must 
accompany  it     at  the  time  of  the  such  applualiun 
the  Stale  must  submit  a  revision  to  the 
implementation  plan  that  includes  a  demonstration 
of  artainmeni  by  the  most  expeditious  alternative 
date  practicable     This  attainment  demonstration  is 
the  one  required  by  section  189Cblll)(AI(iil 


'*  As  described  in  the  section  on  the  BACM 
requirement,  if  applvinR  B.^CM-level  controls  to 
one  or  more  of  the  proposed  de  minimis  source 
categories  would  result  m  attainment  by  December 
31 .  2001.  then  those  (  atpgones  are  not  de  minimis 
ii  p.  .  thev  are  significant!  and  must  have  BACM 
applied  to  them  Therefore,  states  cannot  use  the  de 
minimis  exemption  to  BACM  to  avoid  applying 
controls  that  would  result  in  attainment  by  2001. 


which  requires  the  state  to  comply  with 
all  requirements  and  commitments 
pertaining  to  that  area  in  the 
implementation  plan  but  does  not 
require  that  the  state  comply  with  all 
requirements  pertaining  to  the  area  in 
the  Act.  For  the  same  reason,  we  also 
read  thi^  provision  not  to  bar  an 
extension  if  all  or  part  of  an  area's 
moderate  area  plan  is  disapproved  or 
has  been  promulgated  as  a  FIP  or  if  the 
area  has  failed  to  meet  a  RFP  milestone. 

Part  of  determining  whether  a  state 
has  implemented  its  commitments  and 
requirements  in  earlier  plans  is 
assessing  whether  the  state  retains  the 
legal  authority  for  them  and  is  funding, 
staffing,  and  enforcing  them  at  the  level 
assumed  or  committed  to  in  those  plans. 
Thus  any  determination  that  the  state 
has  met  its  commitments  and 
requirements  in  earlier  plans  is  also  a 
finding  that  it  has  retained  its  legal 
authority  and  has  met  its  commitments 
regarding  enforcement,  funding,  and 
staffing. 

4.  Demonstrate  the  Inclusion  of  the 
Most  Stringent  Measures 

The  fourth  extension  criterion 
requires  the  State  to  "demonstrate  to  the 
satisfaction  of  the  Administrator  that  the 
plan  for  the  area  includes  the  most 
stringent  measures  that  are  included  in 
the  implementation  plan  of  any  State,  or 
are  achieved  in  practice  in  any  State, 
and  can  be  feasibly  be  implemented  in 
the  area."  CAA  section  188(e). 

The  requirement  for  most  stringent 
measures  (MSM)  is  similar  to  the 
requirement  for  BACM.  We  define  a 
BACM-level  of  control  to  be,  among 
other  things,  the  maximum  degree  of 
emission  reduction  achievable  from  a 
source  or  source  category  which  is 
determined  on  a  case  by  case  basis 
considering  energy,  economic  and 
environmental  impacts.  Addendum  at 
42010.  The  Act  establishes  the  deadline 
for  implementing  BACM  as  four  years 
after  an  area's  reclassification  to  serious. 
CAA  section  189(h)(1)(A). 

We  propose  to  define  a  "most 
stringent  measure"  level  of  control  in  a 
similar  manner:  the  maximum  degree  of 
emission  reduction  that  has  been 
required  or  achieved  from  a  source  or 
source  category  in  other  SIPs  or  in 
practice  in  other  states  and  can  be 
feasibly  implemented  in  the  area.  A 
MSM  then  is  a  control  measure  that 
delivers  this  level  of  control. 

The  Act  does  not  specify  ar 
implementation  deadline  for  MSM. 
Because  the  clear  intent  of  section 
188(e)  is  to  minimize  the  length  of  any 
attainment  date  extension,  we  propose 
that  the  implementation  of  MSM  should 
be  as  expeditiously  as  practicable. 
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Given  this  similarity  between  the 
BACM  requirement  and  the  MSM 
requirement,  we  beUeve  that 
determining  MSM  should  follow  a 
process  similar  to  determining  BACM. 
but  with  one  additional  step,  to  compare 
the  potentially  most  stringent  measure 
against  the  measures  already  adopted  in 
the  area  to  determine  if  the  existing 
measures  are  most  stringent: 

1.  Develop  a  detailed  emissions 
inventory  of  PM-10  sources  and  source 
categories, 

2.  Model  to  evaluate  the  impact  on 
PM-10  concentrations  over  the 
standards  of  the  various  source 
categories  to  determine  which  are 
significant  for  the  purposes  of  adopting 
MSM, 

3.  Identify,'  the  potentially  most 
stringent  measures  in  other 
implementation  plans  or  used  in 
practice  in  other  states  for  each 
significant  source  categorv'  and  for  each 
measure  determine  their  technological 
and  economic  feasibility  for  the  area  as 
necessary. 

4.  Compare  the  potentially  most 
stringent  measures  for  each  significant 
source  categor\'  against  the  measures,  if 
any.  already  adopted  for  that  source 
category,  and 

5.  Provide  for  the  adoption  of  any 
MSM  that  is  more  stringent  than 
existing  similar  local  measures  and 
provide  for  implementation  as 
expeditiously  as  practicable  or.  in  lieu 
of  providing  for  adoption,  provide  a 
reasoned  justification  for  rejecting  the 
potential  MSM,  i  e..  why  such  measures 
cannot  be  feasibly  implemented  in  the 
area. 

The  MSM  provision  only  requires  that 
a  state  consider  the  best  controls  from 
elsewhere  in  the  country'  for 
implementation  in  the  area  requesting 
an  attainment  date  extension.  It  looks  to 
see — and  the  results  are  completely 
dependent  on — how  well  other  areas 
have  controlled  their  PM-10  sources.  If 
other  areas  have  not  controlled  a 
particular  source  or  source  category' 
well,  then  the  resulting  level  of  control 
from  the  MSM  will  not  be  the  maximum 
feasible  level  of  control  for  that  source 
or  source  category  in  the  local  area. 
Even  if  they  have  controlled  them  well, 
the  resulting  level  of  control  may  still 
not  be  the  maximum  feasible  level 
because  local  conditions  may  allow  a 
higher  degree  of  control  than  has  been 
achieved  elsewhere. 

The  MSM  provision  does  not  require 
a  state  to  consider  if  local  sources  or 
source  categories  can  be  controlled  at  a 
level  greater  than  the  most  stringent 
level  from  other  areas.  In  other  words, 
it  does  not  require  states  to  determine 
and  adopt  the  maximum  feasible  level 


of  control  that  could  be  applied  to  a 
source  or  a  source  category  given  local 
conditions  and  the  additional 
implementation  time  afforded  h\  an 
extension 

In  considering  the  MSM  provision 
the  inclination  is  to  assume  that  there 
are  always  better  ccmtrnis  in  other  area;- 
than  there  are  in  the  local  area  This 
assumption  is  unwarranted,  especiallv 
for  areas  that  have  already  gone  through 
the  process  of  identifying  and  adopting 
BACM  for  their  significant  sources  in 
order  to  meet  the  section  ia9(h)(l)(B) 
requirement.  These  areas  are  likely  to 
have  already  evaluated  the  best  ( Dntrols 
from  other  areas  and  either  adapted 
them  as  BACM  or  rejected  them  as  not 
feasible  for  their  area  As  a  result,  the 
likelihood  of  finding  substantial  ncu 
controls  during  a  MSM  evaluation  in 
one  of  these  areas  is  low.  ■ 

De  Minimis  Thresholds  What 
constitutes  a  de  minimis  source  categon, 
for  BACM  is  dependent  upon  the 
specific  facts  of  the  nonattainment 
problem  under  consideration  In 
particular,  it  depends  upon  whether 
requiring  the  application  of  B.^CM  for 
such  sources  would  make  the  difference 
between  attainment  and  nonattainment 
by  the  serious  area  deadline  We 
propose  to  use  a  similar  approach  for 
judging  what  constitutes  a  de  minimis 
source  categor\'  for  MSM  but  instead  of 
the  attainment/nonattainment  test,  we 
propose  to  use  the  test  of  whether  MS.M 
controls  on  the  de  minimis  soun  es 
would  result  in  more  expeditious 
attainment. 

We  would  not  review  an  MSM 
analysis  in  a  plan  if  the  plan  did  not 
demonstrate  expeditious  attainment 
since  one  prerequisite  for  granting  an 
extension  request  is  that  the  plan 
demonstrate  attainment.  Therefore,  any 
de  minimis  standard  for  MSM  that 
relied  on  the  difference  between 
attainment  and  nonattainment  would  be 
meaningless  because  no  additional 
controls  are  needed  for  attainment 
beyond  those  already  in  the  plan.  Our 


'■'  Thprp  is  also  an  inclination  to  assume  thai  the 
MSM  rvfjiiircmrnl  f-  ihe  provision  in  section  188(e) 
ihat  implf  rnenis  Ihe  Ad's  general  strategy  of 
offsptiiriB  longer  attainment  lime  frames  with  more 
strmspr  control  and  therefore,  the  MSM 
rt>quiretiienl  must  be  interpreted  to  result  in  the 
adoption  of  measurps  more  stringent  than  R.\CM. 
Wi'  believe,  however,  thai  this  (ifTsptline  function  is 
Hctually  servwl  bv  ^h^'(:.^.^  sp<lm;i  1  HiJIbidKAKii) 
rpquirement  for  PM-10  pian'.  t"  di'niunslrale 
attainment  h\  the  most  expeditious  inU' 
pracluable.  if  dllainmcnt  b\  2tXn  .^  .;!,|,'ii  ticable. 
Be<,ause  we  arn  required  tii  ^ranl  tin   shnrii-sl 
possible  extension,  a  state  must  dcnioiistrate  that  it 
has  adopted  the  set  of  ( (mtnil  m»asures  that  will 
result  in  the  most  pxpeditiuus  dati>  prai  tuable  for 
atlaiiiement  This  rt>quirement  nia\  \er\  well 
require  that  a  state  adopt  (ontrois  that  go  beyond 
the  most  stringent  measures  adopted  or 
implemented  elsewhere. 


responsibility  under  section  188(e), 
however,  is  to  grant  the  shortest 
practicable  extension  of  the  attainment 
date  by  assuring  the  plan  provides  for 
attainment  as  expeditiously  as 
prat  ticabie  Thus,  one  means  of 
(ietermining  an  appropriate  de  minimis 
level  is  to  determine  if  applying  MSM 
to  the  proposed  de  minimis  source 
(  ategones  would  meaningfully  expedite 
rfltainment   If  it  did.  then  the  de 
minimis  level  is  too  high,  and  if  it  did 
not,  then  the  de  minimis  level  is 
appropriate. 

Like  the  RACM  and  BACM 
requirements,  there  is  no  explicit 
provision  in  the  Act  prohibiting  an 
exemption  from  the  MSM  requirement 
for  de  minimis  sources  of  PM-10 
pollution.  We  are  using  here  the  same 
principles  for  determining  when  a 
source  is  considered  de  minimis  under 
the  MSM  requirement  that  we  used  for 
the  R,^(;M  requirement  that  the  Ober  II 
court  upheld  and  thus  we  have 
constructed  the  de  mmimis  exemption 
for  the  MSM  requirement  to  prevent 
states  from  eliminating  any  controls  on 
sources  or  source  categories  that  alone 
or  together  would  result  in  more 
expeditious  attainment  of  the  PM-10 
standards 

TpchnologicaJ  feasibility.  In  the  MSM 
analysis,  a  state  must  evaluate  the 
application  of  controls  from  elsewhere 
to  sources  in  its  own  area.  In  many 
(  ases,  these  sources  are  already  subject 
to  local  ( ontrol  measures  In  these 
situations,  part  of  determining  if  a 
control  is  technologically  feasible  is 
determining  if  the  new  control  can  be 
integrated  with  the  existing  controls 
vMthoiit  redut  ing  or  delaying  the 
emission  redui  tions  from  the  existing 
(  ontrol   If  it  cannot   thtii  w  would  not. 
in  general  t  (insider  t!ic  measure  to  be 
technologu.alK  feasible  for  the  area 
unless  the  emission  benefit  of  the  new 
measure  is  substantially  greater  than  the 
existing  measure 

Economic  feasihility.  Because  cost  is 
rarely  used  to  justify  rejection  of  a 
measure  in  the  MAG  plan,  we  will  not 
attempt  to  establish  a  general  guide  for 
e%aluating  when  a  measure  is 
economically  infeasible  but  instead  will 
address  the  issue  on  a  case-by -case  basis 
as  needed 

fudging  stringency.  The  stringency  of 
a  control  measure  is  determined 
pnmarilv  by  a  combination  of  its 
applicability  and  its  control 
recjuirement.  that  is,  who  in  the  source 
(  ategor\  is  Mih|ect  to  the  measure  and 
what  does  the  measure  requires  them  to 
do  to  reduce  emissions.  When  we  use 
the  term    measure"  in  the  context  of  the 
MSM  requirement,  we  are  referring  to 
this  combination:  we  are  not  referring  to 
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just  the  control  requirement  or  t'j 
individual  methods  of  control 

The  approach  we  propose  to  use  in 
evaluating  the  selection  of  the  most 
stringent  among  multiple  measures,  i.e., 
evaluating  the  determination  of  when 
one  control  measure  is  more  stringent 
than  another,  is: 

1.  If  there  is  only  a  single  measure 
applicable  to  a  source  categorv"  then  we 
will  compare  the  measures  directly  If 
there  are  multiple  control  measures 
with  diverse  controls  requirements 
applicable  to  a  source  category  (e.g., 
tailpipe  emissions  are  controlled 
through  fuels,  emission  standards, 
inspection  and  maintenanrf^  programs, 
and  Iransportatum  control  measures) 
then  we  will  compare  measures  with 
similar  control  requirements  against  one 
another.  If  several  measures^pph'  the 
sajne  or  very  similar  control 
requirements  to  a  source  category,  that 
is  thev  have  the  same  control 
requirement  but  different  cipplicablities 
fe.g,.  MCE.SD  Rule  .iin.Ul  and  Citv  and 
County  commitments  all  require  similar 
controls  on  unpaved  roads),  then  will 
use  the  collective  stringency  of  all  the 
measures  in  the  stringency-  analysis. 

2   \Vh  will  re\iew  all  the  provisions 
of  a  rule  that  apply  to  a  specific  type  of 
source  (eg.,  all  the  rule  provision  that 
applv  to  \acant  lots)  as  an  inseparable 
measure,  .As  discussi-d  ah(ne  a  rule's 
stringency  is  defined  by  a  combination 
of  its  applicability  and  control 
requirements  (as  thev  apply  to  a  single 
tvpe  of  souro')  Thev  .ire  not  separable 
elements  that  can  be  compared  in 
isolation  to  another  rule.''*' 

.3   In  a  MSM  analvsis.  a  measure's 
stringencv  shnuld  be  determined 
assuming  that  it  is  appropnatt;ly 
adopted,  implemented  and  enforced. 
Thus,  we  will  not  use  a  measure's 
implementation  mef.hanisms  (e.g..  rule 
versus  commitment),  funding  level, 
compliance  schedule,  test  method, 
resources  available  for  enforcement,  or 
other  similar  items  as  criteria  for 
ludging  relati\e  stringency 

A  state  may  determine  which  mea.->ur«' 
or  measures  are  most  stringent  either 


'  F',r  "\,^^l;)l(^  .South  Codsl  Rule  403  severs 
V  II  an!  I"!-  (  Histruction  sites,  and  agriculture 
.iniiine  '"h»:  fuKitivp  dusl  sourres.  MCESD's  Rule 
110  111  I  I  •. "rs  .dcant  lots  and  Rule  310  covers 
.  t,ristr.rl!i!n  vitps  The  .\n7nna  BMP  rule  covers 
aijnri.itural  xiurces.  C  iider  this  test  we  would 
e\alniti'  Kill*'  403's  provisions  for  vacant  lots 
against  Rule  (10  01  provisions  for  vacant  lots;  Rule 
403  s  provisions  fur  construction  sites  against  Rule 
110  s  provision  for  construction  sites:  Rule  403's 
provi.siups  for  agricultural  sources  against  the  BMP 
rule  s  ones 

■*"  However  once  a  State  determines  a  measure  is 
a  feasible  most  stringent  measure,  it  must  convert 
the  measure  into  a  legally  enforceable  form  and 
pr'A  ide  the  necessary  level  of  rssources.  etc.  to 
ensure  its  implementation. 


qualitatively  or  quantitatively.  It  is  the 
state's  responsibilitv,  however,  to  assure 
that  anv  dt'tfTinination  is  well 
d(H:umt'iit>'ii  ,ind  pfTsuasive 

Oncf  .1  -.t.ji,.  has  identified  a  potential 
most  stringent  measure,  it  must  provide 
for  the  adoption  of  any  M.SM  that  is 
more  stringent  than  existing  measures 
and  provide  for  implementation  as 
expeditiouslv  as  practicable  or.  in  lieu 
of  providing  for  adoption,  provide  a 
reasoned  justification  for  rejecting  the 
potential  MSM.  i.e..  why  such  measures 
cannot  be  feasibly  implemented  in  the 
area. 

Finally,  we  address  how  we  view  the 
'to  the  satisfaction  of  the 
Administrator"  qualifier  on  the 
requirement  that  the  .State  demonstrate 
that  its  plan  includes  the  most  stringent 
measures.  The  presence  and  wording  of 
this  qualifier  indicat(?s  that  Congress 
granted  us  considerable  discretion  in 
determining  whether  a  plan  in  fact 
provides  for  MSM.  Under  the  terms  of 
section  188(e|.  we  believe  that  we  can 
still  accept  an  MSM  demonstration  even 
if  it  falls  short  of  having  every  MSM 
possible.  To  intuit  the  limits  of  this 
discretion,  we  again  look  to  the  overall 
intent  of  section  lH8(e)  that  we  grant  as 
short  an  extension  as  practicable  and  to 
how  we  have  interprettni  the  CAA's 
other  general  contnil  requirements. 
RACM  and  BACM. 

In  concrete  terms,  this  means  that 
when  judging  the  overall  adequacy  of 
the  MSM  demonstration,  we  will  give 
more  weight  to  a  failure  to  include  MSM 
for  source  categories  that  contribute  the 
most  to  the  PM-10  problem  and  to  the 
failure  to  include  measures  that  could 
provide  for  more  expeditious  attainment 
and  less  weight  to  those  measures  for 
source  categories  that  contribute  little  to 
the  PM-10  problem  and  would  not 
expedite  attainment 

5.  Demonstrate  Attainment  b\  the 
Most  Expeditious  Alternative  Date 
Practicable. 

Section  18q(b)(1)(A)  rtnquires  that  a 
serious  area  plan  demnnstrate 
attainment  by  the  most  expeditious  date 
practicable  using  air  qualitv  modeling 
after  December  il.  2001   This 
demonstratidn  is  the  final  criteri(m  that 
must  be  met  before  we  may  grant  an 
extension  request 

There  are  two  parts  to  reviewing  a 
modeled  attainment  demonstration; 
evaluating  the  technicial  adequacy  of  the 
modeling  itself,  and  evaluating  the 
control  measures  that  are  relied  on  to 
demonstrate  attainment 

We  have  established  technical 
requirements  for  mocieling  PM-10  in 
SIP  attainment  demonstrations.  Please 
see  discussion  later  in  this  TSD  on 
modeling  requirements  for  FM-10  SIPs. 


In  order  to  evaluate  the  control 
measures  relied  on  in  the  attainment 
demonstration  to  determine  if: 

1.  We  have  approved  it  into  the  SIP 
or  the  State  has  submitted  it  to  us  for 
approval  into  the  SIP. 

2.  It  is  enforceable  under  our  SIP- 
enforceability  standards  or  qualifies  to 
be  credited  under  our  mobile  source 
voluntary  measures  policy.'" 

3.  The  plan  provides  reasonable 
assurances,  including  funding  and  other 
resource  commitments,  that  it  will  be 
implemented  and  enforced. 

4.  It  will  be  implemented  on  the  most 
expedient  schedule  practicable. 

5.  The  emission  reductions  credited  to 
it  are  reasonable  and  consistent  with  the 
implementation  resources  and  sc:hedulei 
and  for  anv  reductions  ctjming  from 
mobile  source  voluntary  measures,  that 
they  do  not  collectively  exceed  3 
percent  of  the  total  reductions  needed 
for  attainment.'"" 

Our  determination  of  whether  the 
plan  provides  for  attainment  by  the 
most  expeditious  date  practicable  will 
depend  on  whether  we  find  that  the 
plan  provides  for  appropriate  BACM. 
MSM,  and  any  other  technologically 
and  economically  feasible  measures  that 
will  result  in  attainment  as 
expeditiously  as  practicable  and  that 
these  measures  are  implemented  on  an 
expeditious  schedule. 

Please  see  section  3  of  the  EPA  TSD 
for  additional  discussion  of  our 
proposed  interpretation  of  the  extension 
requirements. 

VI.  Administrative  Requirements 

linder  Executive  Order  12866  (.58  PR 
.51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action  "  and  therefore  is  not  subject  U) 
review  b\'  the  Office  of  Management  and 
Budget.  For  this  reason,  this  propo.sed 
action  is  also  not  subject  to  Executive 
(Jrder  32111,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv,  Distribution,  or  Use"  (66 
FR  28355.  May  22.  2001).  This  proposed 
action  merely  appro\es  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  stale  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  rule 


^'Meinorandum,  Richard  D  Wilson.  .^(tlnK 
Assistant  Administrator  for  Air  ami  Radiation,  to 
EPA  Regional.  Administrators.  l-lO.  "Guidance  on 
!iu :(3rporating  Volunlarv  Motiilr  Source  Rp<luttion 
Programs  in  Stale  Implementation  Plans  (SIPs)." 
l)ctober24.  1997 

■"•Ibid.,  page.S. 
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proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceablf^ 
duty  beyond  that  required  bv  state  l.nv, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  go\ernments.  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4),  This  ruU- 
also  does  not  ha\e  a  substantial  dire(  t 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
resp(jnsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (h5 
FR  67249.  November  9.  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merelv 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 


and  responsibilities  fstahiisheci  us  tii. 
(dean  Air  Act  Thi^  prmpdM-fi  riiit  di^ 
IN  not  subject  to  i^xec  uti\  e  Order  ;  ,104  5 
!ti2  FR  19H85,  April  23.  1997),  because 
It  is  not  economicalh  sicnifirant. 

In  re\'iewing  SIP  Miliuii-^miis.  EPA's 
role  IS  to  appnu''  -\,i\>-  ■  tmices. 
pro\ided  that  the\  in>'i't  the  criteria  of 
the  Glean  Air  .\(t   In  this  context,  in  the 
absence  of  a  prior  existing  retjuirement 
for  the  State  to  use  voluntar\  (  Miis«'nsus 
standards  i\'GS).  EPA  has  no  aiiihi'T!'-, 
to  (iisapprii\  e  a  SIP  --ubmission  lor 
failure  to  use  \'(  ;.s   It  would  thus  be 
ini  (insi'^tent  with  applicable  law  for 
EPA   when  it  reviews  a  SIP  submission, 
to  use  \'GS  in  pia<  <•  nf  ,\  SIP  -uiiin.ssion 
that  otherwisf'  sativfie^  ttv'  pr- 1\  i^ions  of 
the  Glean  Air  .\^  t   Thu-,  th*- 
requirements  of  settn'ii  12  li    'it  'tie 
National  Technolog\  Tran-iiT  dnA 
Advancement  .\i\  of  l^MS  :  i"  !    s  G 
272  note)  do  not  appi\    .\s  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  Februar\  ~,  1996).  in  issuing 
this  prop(.ised  rule   EP.A  has  taken  th'' 
necessary  steps  to  eliminate  dr.iftnii; 
errors  and  arnbiguit\    minimi/,e 
potential  litigation,  and  provide  a  ijeai 


•    ii  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  Generals  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq  ' 

List  of  Sub»prts  in  4n  (  \  K  I'.ut  ■>2 

Ln\  ironiiieniai  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  rorr-H keeping  requirements. 

Authuru>    42  U.S.C,  7401  et  seq 

Dated:  September  14,  2001. 

Mike  S<  hul/ 

Acting  Regional  Administrator.  Region  IX 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  2, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualify  implementation 

plans;  approval  and 

promulgation:  vanous 

States: 

Oregon:  published  8-3-01 
TREASURY  DEPARTMENT 
User  fee  airports:  published 

10-2-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cranberries  grown  in — 
Massachusetts  et  al.. 
comments  due  by  10-9- 
01,  published  9-21-01 
Dairy  products: 
Dairy  plants  approved  for 
USDA  inspection  and 
grading  service,  general 
specifications,  comments 
due  by  10-12-01; 
published  8-13-01 
AGRICULTURE 
DEPARTMENT 
Fresh  prunes  grown  in — 
Washington  and  Oregon: 
comments  due  by  10-12- 
01;  published  8-13-01 
AGRICULTURE 
DEPARTMENT 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida;  comments 
due  by  10-9-01,  published 
9-26-01 

AGRICULTURE 
DEPARTMENT 

Food  labeling 
United  States  cattle  and 
United  States  fresh  beef 
products;  definitions: 
labeling  requirements: 
comments  due  by  10-9- 
01;  published  8-701 

Meat  and  poultry  inspection 
Slovakia,  addition  to  list  of 
countnes  eligitjle  to  export 
meat  and  meat  products 
to  US  .  comments  due  by 
10-12-01;  published  8-13- 
01 

COMMERCE  DEPARTMENT 

Endangered  and  threatened 
species: 


Cntical  habitat 
designations- 
Southern  resident  killer 
whales:  comments  due 
by  10-12-01:  published 
8-13-01 
Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 
West  Coast  salmon, 
comments  due  by  10- 
12-01,  published  9-27- 
01 
DEFENSE  DEPARTMENT 
Pnvacy  Act:  implementation, 
comments  due  by  10-9-01 
published  8-9-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Trademarks  for  govemment 
products:  comments  due 
by  10-9-01    published  8-9- 
01 
Privacy  Act:  implementation 
National  Imagery  and 
Mapping  Agency 
comments  due  by  10-9- 
01,  published  8-9-01 
ENERGY  DEPARTMENT 
Physicians  panel 
determinations  on  worker 
requests  for  assistance  in 
filing  for  State  workers 
compensation  benefits, 
guidelines;  comments  due 
by  10-9-01:  published  9-7- 
01 
ENERGY  DEPARTMENT 
Consumer  products  and 
commercial  arK)  industnal 
equipment;  energy 
conservation  program, 
meeting,  comments  due  by 
10-11-01:  published  8-28-01 
;  comments  due  by  10-11- 
01.  published  8-28-01 
Consumer  products   energy 
conservation  program 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps, 
comments  due  by  10-9- 
01:  published  7-25-01 
Commercial  unrtary  air 
conditioners  and  heat 
pumps:  comments  due 
by  10-12-01,  published 
8-17-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous 
national  emission  standards 
Flexible  polyurethane  foam 
fabncation  operations 
comments  due  by  10-9- 
01;  published  8-8-01 
Integrated  iron  and  steel 
manufactunng  facilities. 


comments  due  by  lO-ii- 
01    published  7-13-01 
Air  pollution  control 
State  operating  per-^its 
programs— 

Anzona    comments  aue 
by  10-10-01    published 
9-10-01 
Air  programs    approva^  and 
promulgation    Stale  plans 
for  designated  taci  ties  anu 
pollutants 

Vanous  States    comrnents 
due  by  10-10-01 
published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation    Slate  p.anc 
tor  designaleo  facilities  ana 
pollutants 
Vanous  States    comrnents 

due  by  10-10-01 

published  9  10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implemenialio'" 
plans   approval  and 
promulgation    various 
States 

Alabama,  comments  due  by 
10  11-01    published  9-11- 
01 
California   comments  due  by 
,  10-9-01    published  8-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    vanous 
States 

California    comments  due  hv 
10-12-01    published  9-i2- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatior 
plans,  approval  and 
promulgation    various 
States 

California,  comments  due  by 
10-12-01    published  9-i2- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 
Colorado    comments  due  by 

10-11-01    published  9-11- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation   various 
States 

Colorado  comments  due  by 
10-11-01  published  9-11- 
01 


Delaware    co'^.'Tients  due  by 
10-9-C'    puDi'SheO  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A,r  Quantv    mpiementatior, 
plans    approval  and 
pr.TT^jigatinn    vanous 
States 

Ma ^  and,  comments  due  by 
"0  9-01    published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

All  qjai'ty  iTipie^'ientation 
plans   approval  and 
promulgation   vanous 
States 
Maryland   comments  due  by 

10-9-01,  published  9-7-01 
New  Jersey   comments  due 

by  10-11-01.  published  9- 

11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Pennsylvania,  comments 
due  by  10-9-01:  published 

9-6-0-' 

ENVIRONMENTAL 
PROTECTION  AGENCY 

An  quality  irTipiemeniatior, 
pians    approval  and 
promulgation    vanous 
States 
Pennsylvania    comments 

due  by  10-9-01,  published 

9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
P'omuigation,  vanous 
Stales 
Pennsylvania   comments 

due  by  10-10-01, 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A'T  quant)    "^ipiefne'^M-ition 
plans   approval  and 
promulgation,  various 
States 
Pennsylvania,  comments 

due  by  10-10-01 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States 

Pennsylvania,  comments 
due  by  10-11-01, 
published  9H-0i 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality    fTipif-".f---;rti'On 
plans    approval  ar>d 
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381  49867 

383   4986- 

384  49867 

385   4986" 

386   49867 

387   49867 

388   4986  ' 

389    49867 

390  49867 


391      49867 

392      49867 

393      49867 

39r'       49867 

39c       49867 

39         49867 

396      49867 

399      49867 


Proposed  Rules; 

171  50147 

173       50147 

1^4        50147 

175       50147 

176 50147 

177 50147 

178 50147 


50CFR 

660 49875 

Proposed  Rules: 

222 50148 

223 50148 

229 49896.  50160 

679 49908 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  2, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  vanous 

States: 

Oregon;  published  8-3-01 
TREASURY  DEPARTMENT 
User  tee  airports:  published 

10-2-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cranbemes  grown  in — 
Massachusetts  et  al., 
comments  due  by  10-9- 
01;  published  9-21-01 
Dairy  products: 
Dairy  plants  approved  for 
USDA  inspection  and 
grading  service,  general 
specifications;  comments 
due  by  10-12-01, 
published  8-13-01 
AGRICULTURE 
DEPARTMENT 
Fresh  prunes  grown  in — 
Washington  and  Oregon, 
comments  due  by  10-12- 
01;  published  8-13-01 
AGRICULTURE 
DEPARTMENT 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Flonda;  comments 
due  by  10-9-01,  published 
9-26-01 
AGRICULTURE 
DEPARTMENT 
Food  labeling: 
United  States  cattle  and 
United  States  fresh  beef 
products;  definitions; 
labeling  requirements; 
comments  due  by  10-9- 
01;  published  8-7-01 
Meat  and  poultry  inspection: 
Slovakia;  addition  to  list  of 
countries  eligit}le  to  export 
meat  and  noeat  products 
to  US,  comments  due  by 
10-12-01;  published  8-13- 
01 
COMMERCE  DEPARTMENT 
Endangered  and  threatened    . 
species; 


Cntical  habitat 
designations — 
Southern  resident  killer 
whales,  comments  due 
by  10-12-01;  published 
8-13-01 
Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes — 
West  Coast  salmon, 
comments  due  by  10- 
12-01;  published  9-27- 
01 
DEFENSE  DEPARTMENT 
Pnvacy  Act;  implementation, 
comments  due  by  10-9-01 
published  8-9-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Trademarks  for  govemment 
products;  comments  due 
by  10-9-01;  published  8-9- 
01 
Privacy  Act.  implementation 
National  Imagery  and 
Mapping  Agency; 
comments  due  by  10-9- 
01;  published  8-9-01 
ENERGY  DEPARTMENT 
Physicians  panel 
determinations  on  worker 
requests  for  assistance  in 
filing  for  State  workers 
compensation  Iseneftts 
guidelines,  comments  due 
by  10-9-01;  published  9-7- 
01 
ENERGY  DEPARTMENT 
Consumer  products  and 
commercial  and  industnal 
equipment;  energy 
conservation  program 
meeting,  comments  due  by 
10-11-01;  published  8-28-01 
,  comments  due  by  10-11- 
01;  published  8-28-01 
Consumer  products,  energy 
consen/ation  program 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps, 
comments  due  by  10-9- 
01;  published  7-25-01 
Commercial  unitary  air 
conditioners  and  heat 
pumps;  comments  due 
by  10-12-01,  puWished 
8-17-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards 
Flexible  polyurethane  foam 
fabrication  operations; 
comments  due  by  10-9- 
01;  published  8-8-01 
Integrated  iron  and  steel 
manufacturing  facilities. 


comments  due  by  10-11- 
01    published  7-13-01 
Air  pollution  control 
State  operating  permits 
programs  — 

Anzona    comments  due 
by  10-10-01    pubiisr-ied 
9-10-01 
Air  programs    approval  and 
promulgation    State  plans 
tor  designated  taciities  and 
pollutants 

Various  States    comments 
due  by  10-10-01 
published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approvBi  and 
promulgation.  State  pians 
for  designated  facilities  ana 
pollutants 
Vanous  Stales    comments 

due  by  1 0-1 0-0 1 

published  9-iO-0i 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation   vanojs 
States 
Alabama    comments  due  by 

10-11-01    published  9-11- 

01 
California   comments  due  by 

10-9-01    published  B-z-O" 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  apjprovai  and 
promulgation    various 
States 

California,  comments  due  by 
10-12-01    published  9  i2 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 

California    comments  due  by 
10-12-01    published  9-12 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States 

Colorado  comments  due  by 
10-11-01  published  9-il- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 

Colorado    comments  due  by 
10-11-01    published  9  ii 
01 


Delaware    rommenit  ^.jr  by 
10-9-01    pjbiisnea  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approva:  and 
promulgation,  vanous 
States 

Maryland   comments  due  by 
10-9-01    published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Ar  ,qjai  '>  implementation 
plans    approval  and 
promulgation    vanous 
States 
Maryland   comments  due  by 

10-9-01    published  9-7-01 
Ne^  -Jersey    comments  due 

by  10-11-01    published  9- 

11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
pians    approva    anc 
promulgation    va'i'.ijs 
States 

Pennsylvania    comments 
due  by   lO-'^-C     puDiishec: 
9-6-0^ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  Quality  impiementalio.n, 
plans   approva   and 

promulgation     .anous 

States 

Pennsylvania    comments 
due  by  10-9-01.  puWished 

9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

At  qjaiiTy  implementation 
plans   approva   ano 
promulgation    various 
Slates 
Pennsylvania   comments 

due  by  10-10-01, 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A'   gua"ty   implementation 
pians    approval  and 
promulgation,  various 
Stales 
Pennsylvania,  comments 

due  by  10-10-01. 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impK"^rTif.n'„iion 
plans    appro. rf    a-ic; 
promulgation    vanous 
States 
Pennsyvania,  comments 

due  by  10-11-01, 

published  9-11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality   implementation 
pians    approva    and 
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promulgation   vanous 
States 

Texas,  comments  due  Dy 
10-9-01,  published  9-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  orogram 
autfionzations 
District  of  Columbia 
comments  due  by  10-10- 
01    published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste   program 

aulhonzatiions 

District  ot  Columbia 
comments  due  Dy   lO-lO- 
01    published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  hst 
update   comments  due 
by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update   comments  due 
by  10-9-01,  published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  iist 
update    comments  due 
by  10-11-01    published 
9-11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update    comments  due 
by  10-11-01    published 
9-11-01 
Water  supply 
National  pnmary  dnnking 
water  regulations — 
Public  notrfication  and 
consumer  confidence 
report  rules    revisions 
comments  due  by  10-9- 
01    published  9-7-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

FrequerKy  allocations  and 
radio  treaty  matters 


Mobile  satellite  service 
providers   flexible  use  of 
assigned  spectrum  over 
land-based  transmitters; 
comments  due  bv   10-11- 
01    published  9-13-01 
New  advanced  mobile  and 
fixed  terrestrial  wireless 
services   frequencies 
below  3  GHz.  comments 
due  by  10-11-01. 
published  9-13-01 
Radio  services    special: 
Private  land  mobile 
services— 

Low  power  operations  in 
450-470  MHz  band; 
applications  and 
licensing,  comments 
due  by  10-12-01; 
published  9-12-01 

FEDERAL  TRADE 
COMMISSION 

Consumer  information, 
safeguard  standards, 
comments  due  by  10-9-01, 
published  8-7-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Trademarks  tor  government 
products    comments  due 
by  10-9-01    published  8-9- 
01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Practice  and  procedure 

Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation- 
Flood  'nsurance, 
comments  due  by  10- 
12-01    published  9-12- 
01 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 
species 

Florida  manatee    additional 
protectiQ.-i  areas 
comments  due  by  10-9- 
01    published  8-10-0^ 
Hearings    comments  due 
by  10-9-01    published 
8-29-01 

JUSTICE  DEPARTMENT 

Immigration 

Immigration  examinations 
fee  ad|ustment    comments 

due  by   1 0-9-0 1    published 
8-8-01 

LIBRARY  OF  CONGRESS 

Copynght  arbitration  royalty 
panel  rules  and  procedures 
Digital  performance  of 
sound  recordings 
reasonable  rates  and 
terms  determination, 


comments  due  by  10-12- 
01    published  9-27-01 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Trademarks  for  government 
products;  comments  due 
bv  10-9-01    published  8-9- 
01 

TRANSPORTATION 
DEPARTMENT 

Drawbndge  operations: 
Massachusetts,  comments 

due  by  10-11-01, 

published  9-11-01 
Ports  and  waterways  safety 
Long  Island  Sound  et  al  . 

CT  and  NY    safety  zones: 

comments  due  by  10-9- 

01,  published  8-7-01 
TRANSPORTATION 
DEPARTMENT 
Airvvorthiness  directives 
Boeing    comments  due  by 

10-9-01    published  8-23- 

01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Goodyear  Tire  &  Rubber 
Co    comments  due  by 
10-12-01    published  9-4- 
01 
TRANSPORTATION 
DEPARTMENT 
Aip//orthiness  directives 
McDonnell  Douglas, 
comments  due  by  10-9- 
01    published  8-24-01 
Rolls-Royce  pic,  comments 
due  by  10-9-01;  published 
8-9-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Rolls-Royce  pic    comments 
due  by  10-9-01    published 
8-10-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace;  comments 
due  by  10-9-01  published 
8-23-01 

VOR  Federal  airways  and  jet 
routes,  comments  due  by 
10-11-01;  published  9-11-01 

TRANSPORTATION 
DEPARTMENT 

Processor-based  signal  and 
tram  control  systems; 
development  and  use 
standards,  comments  due 
by  10-9-01.  published  8-10- 
01 

TRANSPORTATION 
DEPARTMENT 

Clean  Fuels  Formula  Grant 
Program;  comments  due  by 
10-12-Oi,  published  8-28-01 


TRANSPORTATION 
DEPARTMENT 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports:  list,  comments 
due  by  10-9-01:  published 
8-7-01 
TRANSPORTATION 
DEPARTMENT 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage,  comments  due 
by  10-12-01:  published 
6-14-01 
TREASURY  DEPARTMENT 
Dog  and  Cat  Protection  Act; 
implementation   prohibitions 
and  penalties,  comments 
due  by  10-9-01    published 
8-10-01 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication   pensions, 
compensation,  dependency, 
etc  ,_ 

Radiation-nsk  activities, 
presumptive  service 
connection  for  certain 
diseases,  comments  due 
by  10-9-01    published  8-8- 
01 

Correction   comments  due 
by  10-9-01    published 
8-31-01 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS'  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:/' 
www  nara.gov/tedreg/' 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U  S   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo  gov/nara/' 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2603/P.L  107-43 

United  States- Jordan  Free 

Trade  Area  Implementation 

Act  (Sept   28,  2001;  115  Stat. 

243) 

H.J.  Res.  65/P.L.  107-44 

Making  continuing 

appropriations  for  the  fiscal 
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year  2002.  and  for  other 
purposes   (Sept   28   2001; 
115  Stat    253) 

Last  List  September  25.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  ffee  electronic  rr.a 
notification  service  of  new;, 


enacted  pubnc  laws    tq 
subscnbe    go  to  ifTp 
f^'vara  gsa  gov  archuves/ 
publaws  ; '^fr^   :,■  s^nn  F  "^a- 
to  llstserv#listserv  gsa  gov 

'T^essaae 


SUBSCRIBE  PUBLAWS-L 

Note:  Tfiis  service  is  strictly 
tor  E-mail  notification  of  new 
laws  Tlie  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7473  of  September  28.  2001 
National  Public  Lands  Day.  2001 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  United  States  has  the  worlds  greatP'-t  puiilic  lands.  The  National  Park 
System,  established  in  1916.  protects  some  df  America's  most  beautiful 
and  essential  natural  resources.  Our  park.';  (onnei*  .\mericans  with  their 
land,  giving  us  a  common  landscape  an(i  shareii  [;,iti'i!i,,i  Measures.  With 
more  than  80  million  acres,  these  inaiest!(  ar.il  c-w.-^.-  ;!,-,rks,  home  to 
thousands  of  species  of  flora  and  fauna,  represent  uux  Naiiun  i  most  important 
natural  legacy  to  future  generations. 

Our  national  parks  provide  outstanding  re(  re.-.tionni  i'dssibilities  for  Ameri- 
cans, and  more  than  287  million  visitors  eat  h  mm:  (tme  to  these  beautiful 
places  to  explore  those  possibilities  Mv  ,\(iiiiir,istratiiin  recognizes  and  ac- 
cepts the  importance  of  making  thf\se  grtvit  lands  n;ore  accessible  to  all 
our  citizens.  Our  Government  bears  a  t dear 
the  stewardship  of  our  parks.  The  (invernment 


in 


ijnne 


I  '  rt'sprinsil'ditv  for 
w.'vci  .  ,.:.:.-!  fulfill 
the  promise  of  preserving  this  outdoor  leoa.t  \ --,i  i^'g.n  \  tnst  t*'(j;i>'athed 
to  us  by  President  Theodore  Roosevelt  anii  otluT  *'n;i\  \  ;s,(  ,i.,ines  who 
understood  the  importance  of  these  great  laiidsc  a})es,  ei  (is\  stc-is  ,,;:,!  historic 
and  cultural  settings.  Only  b\  lieveloping  partnershqis  ,,m(,i.^  ^'<ites,  local 
communities,  tribal  governments,  publn  agtuK  jc^  •};..  ncnprofit  sector,  the 
private  sector,  and  individual  lando\Nners  (an  w*-  truK  nia.r.tain  and  protect 
our  Nation's  best  places, 

* 

National  Public  Lands  Da\  pnnides  e\>'[\  ,-\nit'in,in  with  a  unique  and 
valuable  opportunitv  to  prtjmote  en\  ironment.d  t>(iu(  at;on  and,  more  impor- 
tantly,  to   put   their   hands   to   ssork    on    pr.)!-^)  ts   dnt-ttiv  benefiting   public 


lands.   1  encourage  Americans  to   xdiuntHcr   ti 
improve  accessibilitx    for  \  isiiors   with,   sjuh  i,,,    ijcciis    , 
related    damage.    This    vear.    more   th.in    tiUOOO    vuLaUft 
work  at  approximately  '.i.in  sites  m  oil  ')((  .'stat-'s    t! 
and  Puerto  Rico.  In  cooperation  with  \h 


r.iils,  restore  habitat, 
lair  weather- 


•';r  (  oiniiiuni'\  ] 


[>ected  to 
!  )>*:  •  :  i  olumbia, 
iitfit'rs,  these  individ- 


uals will  contribute  nearh  .S'^  million  of  ne>'dfd  innirn-v  ements  to  America's 
public  lands 

National   Public   Lands  Da\    also   serxes  ,is   ,t   sprt  i.il 
to  recognize  the  accomplishments  ot  thf  (aviliaii 
hard-working   men    who   built    more    than    HOO    o! 


tune  for  our  country 
(Conservation  Corps,  the 
Ami^rica's   national   and 


honoring  the  Corps 
A' 11  as  at  30  other 


State  parks  during  the   1930s  and    !94(ls    ( Vremnn.i 
will  be  held  at  Virginia's  Shenandoah  Nationa;  I'-iik 
locations  throughout  the  countrv 

I   encourage   Americans   to   follow   the   \vorth\    cx.in'ple   set   bv   those  CCC 

members  and  pitch  in  bv  \ oluntefiint.;  to  miprov*^ 

efforts,   we  can  all  do  our  part   to  cnstirc  th.d   tl;t 

lakes,  fields,  and  rivers  remain  \  il)rant  ar;d  i'ndii;i;u;  k'u.h  i 

natural  beautv  for  ages  to  come 

NOW.  THEREFORE.  1,  GEORUi:  W  Hl.SH  President  ol  the  United  States 
of  America,  by  virtue  of  the  author;t\  vested  in  me  by  the  Constitution 
and   laws  of  the  United  States,   dr.   tieifh'.    proclaim  September  29,  2001, 

as  National  Public    Lands  Da\-    !  rail   noi  i:  'he  r>enp1e  of  the  United  States 


t arks.  Through  these 
I  ii  s  parks,  forests, 
es  of  America's 
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to  obspr\>'  this  dav  with  appropriate  programs  and  activities  to  improve 
the>  [)ubh(,  lar'ii>  thev  usf  for  recreation,  education,  and  enjoyment. 

IN  UITNKS.s  WHKREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth 
dd\  ')t  September  in  the  vear  of  our  Lord  two  thousand  one,  and  of  the 
Independence  ot  the  I  nited  States  of  America  the  two  hundred  and  twenty- 
sixth 


[FR  Dor    01 -2491 S 
Filed   ]'^l-i'):    fl  4=,  .irr. 


U^ 
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Presidential  Documents 


Proclamation  7474  of  September  28.  200] 

Gold  Star  Mother  s  Day,  2001 


By  the  President  of  the  Tnifed  States  of  ,\mpri(  a 
A  Proclamation 


Since    its    mceptiOn.    thi^    N.ition    fi,i'-    rej 
and   women   tcj   fight    wiilin^h    u>i    I'ur 
these  men  and   women  hri\('   ^n  i.i.-d    \: 
defense  of  freedom  and  the  \  .ilue.v  .\:ii.'r!(  .iv. 


HT  i 


the  ultimate  sacrifice  Over  tiie 
1  million  American  mother^-  ho 
m  service  to  our  Nation 


;    upon  courageous  young  men 
.!i*r\  s  ideals.  Time  and  again, 
-  liberty  and  prosperity.  In 
lid  sacred,  many  have  paid 
nurst      t   't!!'   last  226  years,  more  than 
I'!,  iurt  li   *he  loss  of  a  son  or  daughter 


In   the   aftermath    of   World    VNa.-^    1     Presidenl    \\'< 
the   term   "Gold   Star   Mother       It    siccitit-.;    ;:i.; 
a   young  life  sacrificed   m   ser\i(e   to    ,\nieni  ,v    :■ 
devotion   of  one   who   ha(i   first   given   iife   to   •'i:„' 
Since    1928,    Gold    Star   Mothers    have    siistdiD.'d    ' 
profound  sorrow  bv  lovinglv  ser\ing  otln^rs    From 
munity  service,  to  the  care  of  \eteranv  dn.i   thd^t 
Mothers  promote  patriotism.  ser\  e  tticir  {  ountix 
ries  of  their  lost   loved  ones    Tf)(ia\ ,   th 


iiii) 


e    Nation  s    (  h  ■] 


stand  as  symbols  of  purpose,  perseveraiu  c  an'i  t^r.n  c  ir.  't 
tragedy.  Each  year,  the  Nation  remembers  then  vai  ritu  i 
Gold  Star  Mothers  for  their  steadfast  c cmniitnient  tn  tl 
fallen  children  and  their  dev(nion  to  the  I  nited  Sl.itt's  nf 

The  Congress,   by  Senate   Joint   Resolution    ]]')   oi    luii* 
1895),  has  designated  the  last  Sunda\    in  September  .i^ 
Day  and  has  authorized  and  requested  the  President  to 
in  observance  of  this  dav- 


ndrow   \Vils,.n   first   used 
,.i>     ;.>    :>  inembrance  of 
!   t.ht    pride,  dignity,  and 
heroic  young  American, 
hemselves  through   their 
ivic  education  and  com- 
m    .'I'd.  the  Gold  Star 
pftuate  'he  memo- 
s','    M   !hers  still 
.'   i  -.1  ••  of  personal 
honoring  the 
tgdcy   of  their 
\nit'rica. 

J  ■;     !Hi(,    .;•>   Stat. 

(:<>]']   star  Mother's 

biae  ci  proclamation 


NOW,  THEREFORE.  I.  GE0RC;K  W  HISH.  I're.id^-:.!  ui  the  United  States 
of  America,  do  hereby  proclaim  Sundav.  Septenihe:  <n  2001,  as  Gold  Star 
Mother's  Day.  I  call  upon  all  (k)vernmenl  offiu.iN  t.^  dispLn-  the  United 
States  flag  over  Government  buildings  on  thi^  snU'n)::  .i.r\  i  .i.so  encourage 
the  American  people  to  displa\  the  fl.ig  ,iri.i  !(^  lioiii  Mppropriate  meetings 
in  their  homes,  places  of  worship,  or  dther  suit, ..hie  places  as  a  public 
expression  of  the  sympathy  and  reNpec  t  that  our  Nation  holds  for  our  Gold 
Star  Mothers. 


IN  WITNESS  WHEREOF    1  tid\. 
dav  of  September,  in  the  \eai   i 


hirt'untii  ^t"   rnv  hand  this  twenty-eighth 
Mir   l>)ii   tw      'housand  one,  and  of  the 
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Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth 


(^ 


(FR  Doc.  01-24916 
Filed  10-2-01;  8:45  am] 
Billing  code  3195-01-P 
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Executive  Order  13225  of  Spptemb»'r  2H    2001 

Continuance  of  Certain  Federal  Advisory  C;ommittt;t's 


Bv  the  authontv  \('ste(i  ,r,  !i 
laws  of  the  I'nited  .States  (-f  .A; 
of  the  Federal  Ad\is<)r\  (  {iiii 
is  herebv  ordered  as  f()llo\\'^ 


t  :-  i  resident  by  the  Constitution  and  the 
It  rica,  and  in  accordance  with  the  provisions 
iiittep   Act,  as  amended  (5  U.S.C.   App.),  it 


Section  1.  Each  ad\  isor>  Loiiiunttee  listed  below  is  continued  until  September 
30.  2003. 

(a)  Committee  for  the  Preser\  ntuui  >>!  thf  \\!:/.    House;  Executive  Order 
11145,  as  amended  (EVpartment  nl  the  h;terioij 

(b)  Federal  Advisor\  Council  c.n  ()i  (  ujMtjnnal  Safety  and  Health:  Executive 

Order  12196,  as  amended  (Department  of  I,.itiiirj 

(c)  President's  Advisor\   Comniissmr.  or;   Kiiurational  Excellence  for  His- 
panic Americans:  Executive  Order  ]2'*in\  ijieii.irtnicnt  of  Education). 

(d)  President's  Board  of  Advisor^  on  HistorK  .i!h  Hj„i  k  Colleges  and  Univer- 
sities; Executive  Order  13021,  as  .iiiiended,  i Dcjianyiicrit  (.f  Education). 

(e)  President's    Board    of   Advisors    (jr;    intjrti    (.ullages   and   Universities; 
Executive  Order  13021,  as  amended  inepartniect  of  Education). 

(f)  President's  Commission  on  VVliite  House  [■ 'MioxN  ships;  Executive  Order 
11183.  as  amended  (Office  of  Personnel  Mnn.i^einent 

(g)  Presidents  Committee  on  the  Arts  and  ih.-  Hun, an;ties;  Executive  Order 
12367,  as  amended  (National  Endowment  for  the  ,\rtsi, 

(hi  President's  Committee  on  tiie  hiternation,-,]  Labor  Organization;  Execu- 
tive Order  12216,  as  amended  (Deji.irtnier,!  (•♦  L,ifin;: 

(i)   President's  Committee  on   the   N.itioiin;   Medal  of  Science;  Executive 

Order  11287,  as  amended  [Nat!on,il  ,S(  lerK  >■  Foimdationl 

(j)  President's  Committee  on  Mental   Kt-t.t.oi.ttum    Executive  Order  12994 
(Department  of  Health  and  Huin.in  .'^erxn  es 

(k)  President's  Council  on  Ff-A'-Kdi   !  I'ness  and   Sports;  Executive  Order 

12345.  as  amended  (Department  of  Health  .u;  i  11, ,n.,::.  Services), 

(1)  President's  Export  Counc  li    F\e>  ut:\M  Or  •.'  12131,  as  amended  (Depart- 
ment of  Commerce! 

(m)    President's    National    Se<  urit\    Telecommunications    Advisory-   Com- 
mittee: Executive  Order  12  m2   as  amended  (Department  of  Defense). 

(n)  Trade  and  Environment  I'oiu  \  ,\;\\  i^i,r\  i  on.mittee;  Executive  Order 
12905  (Office  of  the  United  State--  Trade  Kt'|-resMiit„i;-,  e). 
Sec.  2.  Notwithstanding  the  [u-o\isions  oi  .m  .  otfier  Executive  Order,  the 
hinctions  of  the  President  under  the  Fede;,,!  \,i\is(i[\  Committee  Act  that 
are  applicable  to  the  committee'-  li>-te;i  ir,  sec  ti  i:  1  of  this  order  shall 
be  performed  bv  the  head  of  the  (leprirtrneni  !<:  ,-,=:' iicy  designated  after 
each  committee,  in  accordance  with  tlie  icuiiielines  and  procedures  estab- 
lished by  the  Administrator  of  (ieneraj  Ser\  u  es 

Sec.  3.  The  following  Executive  Orders   ni  see  t|(i;;s  tiiereof,  which  established 
committees  that  ha\e  terminated  and  wliosf  wmk  is  completed,  are  revoked: 
(a)  Sections  3  and  4  of  Exet  uti\i    Ordei   I  '1  ^4  ;i<rtaining  to  the  establish- 
ment and  administration  of  tlie  ,\d\  isor\   Cunuiuttef  on  Biobased  Products 
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and  Bioenergy,  superseded  by  the  Biomass  Research  and  Development  Tech- 
nical ,\dvi';()r\  C'ornniittee  established  pursuant  to  section  306  of  the  Biomass 
Ke^ean  h    .iid   l)e\  elopment  Act  of  2000  (Title  III  of  Public  Law  106-224): 

(b)  Executive  Ord.M  13080,  establishing  the  American  Heritage  Rivers  Initia- 
tive Advisory  Committee; 

(c)  Executive  Onier  13090.  as  amended  by  Executive  Order  13136,  estab- 
lishing the  President  s  Oonunission  on  the  Celebration  of  Women  in  American 
History; 

(d)  Executive'  Order  13168,  establishing  the  President's  Commission  on 
Inu)rn\int;  [■.(onoinic  Opportunity  in  Communities  Dependent  on  Tobacco 
i'roduction  While  Protecting  Public  Health;  and 

(e)  Executive  Order  13075.  establishing  the  Special  Oversight  Board  for 
Department  ot  Defense  Investigations  of  Culf  War  Chemical  and  Biological 
ln(  idt'nts. 

Sec.    4.    Sections    1    through   4    of  Executive   Order   13138   are   superseded. 

Sec.  5.  This  order  shall  he  effective  S  ptember  30,  2001. 


FK  Doc.  01-24917 
Filfd   10-2-01.  8  45  am) 
Billing  code  3195-01-P 


l/^ 


'[[{[■  wHrri,  HOUSE. 

September  28.  2001. 


\. 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Parts  950  and  952 

[No.  2001-19] 
RIN  3069-AA9g 

Amendment  of  Community  Investment 
Cash  Advance  Programs  Regulation 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  on  Communitv  Investment 
Cash  Advance  (CICA)  Programs  (CICA 
Regulation)  to  make  ceilain  technical 
revisions  clarihing  CICA  Program 
requirements  and  improving  the 
operation  of  CICA  Programs  The  final 
rule  clarifies  that  the  Federal  Home 
Loan  Banks  (Banks)  may  offer  grants,  in 
addition  to  advances,  under  certain 
CICA  Programs,  and  amends  the 
definition  of  "median  income  for  the 
area"  to  include  additional  sources  of 
median  income  data  that  may  be  used 
to  determine  income  eligibility  for 
projects  and  households  funded  under 
CICA  programs. 

EFFECTfVE  DATE:  The  final  rule  shall  be 
effective  on  November  2,  2001. 
FOn  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean,  Deputy  Director. 
(202)  408-2537,  or  Melissa  L.  Allen, 
Program  Analyst.  (202)  408-2524. 
Program  Assistance  Division,  Office  of 
Policy,  Research  and  Analysis;  or 
Sharon  B.  Like.  Senior  Attorney- 
Advisor,  Office  of  General  Counsel, 
(202)  408-2930,  Federal  Housing 
Finance  Board,  1777  F  Street.  N.VV., 
Washington,  D.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(10)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  authorizes 
the  Banks  to  establish  CICA  Programs  to 


support  communitv  investment.  See  12 
use.  1430(i)(10)  In  order  to  facilitate 
and  encourage  targeted  communitv 
lending  under  section  10(j)(]0).  in  1998. 
the  Finance  Board  adopted  a  final 
regulation  providing  the  Banks  with 
parameters  for  the  establishment  if 
CICA  Programs   See  63  FR  6^536,  Nov 
27.  1998;  12  CFR  part  952  (formerlv  12 
CFR  part  970) 

In  the  course  of  implementing  CICA 
Programs  under  the  new  (  :k;A 
Regulation,  the  Banks  and  Finance 
Board  staff  have  identified  several 
technical  issues,  the  resolution  of  vvliich 
would  clarify  C.K'.A  Program 
requirements  and  improve  th'- 
effectiveness  of  CICA  Programs 
Accordingly,  on  Julv  13.  2001,  the 
Finance  Board  published  a  proposed 
rule  requesting  comment  nn  propustMi 
amendments  to  the  CICA  Regulatmn 
.Spp66FR  36715,  July  13.  2001    The 
proposed  rule  provided  for  a  3n-da\ 
comment  period.  whic:h  closed  on 
August  13.  2001 

The  Finance  Board  rec  eived  five 
comment  letters  on  the  propused  ruii- 
(^ommenters  included:  three  Baiiks   ;in^ 
trade  assoc:iation;  and  one  lender   Tlic 
comments  are  discussed  in  the  Analvsis 
of  Final  Rule  section  below. 

II.  Analysis  of  Final  Rule 

A  Providing  Grants  under  Certain  L^ICA 
Programs— §§  950  1.  952.2.  952.3.  952  5. 

952. 7 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  (jf  the  proposeci 
rule,  a  number  of  Banks  have  asked 
whether  the  CICA  Regulation  does  ur 
could  authorize  the  Banks  to  prn\  uie 
grants,  in  addition  to  advances,  tn 
members  under  certain  CICA  Programs 
The  current  CICA  Regulation  defines  an 
"RDA  program  or  Rural  Development 
Advance  program"  and  a  "L'DA 
program  or  Urban  Development 
Advance  program"  as  a  program  offered 
by  a  Bank  for  community  lending  in 
rural  or  urban  areas,  respecti\'el\    See  1 2 
CFR  952.3.  Even  though  these  programs 
are  styled  as  "advance"  programs  in  the 
CICA  Regulation,  the  definitions  do  not 
specify  the  types  of  financing,  such  as 
advances  or  grants,  that  a  Bank  mav 
offer  under  such  programs  nor  do  thev 
limit  financing  to  advances. 
Accordingly,  the  Finance  Board  ha.s 
interpreted  these  definition  pro\  isions 
to  mean  programs  under  which  a  Bank 
offers  advances  or  grants  to  members. 


See  Finance  Board  Regulaton' 
Interpretation  2000-R1-2  (April  10, 
2000). 

The  proposed  rule  would  amend  the 
definitional  provisions  and  terminology 
in  §  950.1  of  the  Finance  Board's 
.advances  Regulation  and  §§952.2. 
952.3,  952.5  and  952.7  of  the  CICA 
Regulation  to  incorporate  the  Finance 
Board's  interpretation,  thereby 
specifying  and  clarifying  the  grant 
authority  in  the  rule.'  Specifically, 
references  to  the  authority  to  provide 
grant's  und.r  RDA  and  UDA  Programs 
would  i»«  riiided,  and  the  word 
"funding,"  which  incorporates  the 
cnnf  ept   if  grants,  would  be  substituted 
for   iir  ,\  nfd    advance,"  where 
![  1  ii  ,it  !e  Thus,  the  "RDA  program  or 
Kiir.ii  I  )•  \  elopment  Advance  program  " 
^\  ould  be  renamed  the  "RDF  program  or 
Rural  Development  Funding  program." 
and  the    r[).\  program  or  Urban 
ne\t'lu[uii.  lit  .advance  program"  would 
I'H  ri'ii.iiind  the  "UDF  program  or  Urban 
Hi  VI  Inpment  Funding  program."  The 
iii  fimtidns  of  "RDA  or  Rural  * 

il<  \  ill  |)ment  Advance"  and  "UDA  or 

r!).iri  U'  velopment  Advance"  would  be 
'.ifictmi  ds  redurniint  Certain  other 
iiH  hiiK  ,i\  .iiiii'iiiiiiii-nts  would  be  made 
tn  (If  \    i«   ^r<  ater  clarity  to  the 

lan^U,i>:r 

I  ii(ier  th<  (  urnnt  CICA  Regulation, 

III'  iiibi  ps  ri'(  I  i\ mg  grants  from  a  Bank 
ri/iis'   >r  'h>'  proi  eeds  of  such  grants  to 

(III  '\  iii>^  fiiiani  mi:  ■  i>  I  targeted 
tieiu'fu  inriev,  \\  tin  h  is  defined  to 
im  huie  (  ert.iin  t\  pes  of  financing, 
ill   iudint:  making  loans  to  targeted 
henrfK  Lines    See  12  CFR  952.3.  If  a 
Bank  choos*  s  in  (rovide  grants  under  its 
RDF  nr  rnt  Prnur-ur.s  the  Bank  may 
est,il)lisii  reijiiiri-n.rnts  with  which 
Mieinbers  must  inii;|ii\  m  nrderto 
iibtain  and  iisr  \\\v  grants. 

(  iimnienters  umerallv  supported  the 
(ir(i[)nsc,i  (  idi  ifii  at  inn  ,  ,f  i^rant  authority. 
.\(  (  nrding]\    \hr  firi.i;  r;i.<'  adopts 
without  chaiigr  the  proposed 
amendments  (  larif\inp  the  Bank's  grant 
aulhontv  in  »?<*9.S(i  1,  H.'i^  2,  952.3, 
9,'-,2  5.  anci  H52  J. 

B  l')t'finitiiin  of  "Median  Income  for  the 

Area   —$932.3 

Under  the  current  L.ICA  Regulation, 
economic  development  projects  and 


'  This  interpretation  and  the  pruposed 
amendments,  however,  would  not  apply  to  the 
Banks'  Community  Investment  Programs  (CIP), 
which  remain  exclusively  advance  programs. 
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manufactured  housing  parks  are  eligible 
for  CICA  funding  if  they  aie  located  in 
areas  or  neighborhoods  with  a  median 
income  at  or  below  the  targeted  income 
level  of  the  specific  CICA  Program  {e.g.. 
80%  for  CIP.  100%  for  LTDA  Programs. 
115%  for  RDA  Programs),  See  id. 
§  952  3.  Section  952  3  defines  "median 
income  for  the  area"  generally  as  one  or 
more  of  the  following,  a.s  determined  by 
the  Bank:  (1)  The  median  income  for  the 
area,  as  published  annually  by  the 
Department  of  Housing  and  L'rban 
Development  (HUD);  (2j  the  applicable 
median  familv  income,  as  determined 
under  26  U.S'C.  143(f)  and  published  hv 
a  state  mortgage  revenue  bond  program. 
(3)  the  median  income  for  the  area,  a^ 
published  by  the  U.S.  Department  of 
Agriculture;  or  (4)  the  median  income 
for  anv  definable  geographic  area,  as 
published  bv  a  Federal,  state  or  local 
government  entity  ior  purposes  of  that 
entity's  housing  and  economic 
development  programs,  and  appmvfd 
by  the  Finance  Board,  <it  the  request  ui 
a  Bank  See  id.  §  952  3  These  are  the 
same  median  income  data  sources  as 
those  adopted  bv  the  Finance  Board  in 
the  revised  .Affordable  Housing  Program 
(AHP)  Regulation  in  1997,  See  id. 
§951.1  (formerly  12  CFR  960.1). 
However,  the  .AHP  Regulation  does  not 
incorporate  the  concept  of 
"neighborhood"  in  its  median  income 
standards  A  "neighborhood"  is  defined 
in  the  CICA  Regulation  as  a  small 
geographic  area.  i.e..  a  census  tra(;t. 
block  numbering  area  (BN.Aj.  unit  of 
local  government  with  a  population  of 
25.000  or  le^s.  rural  county,  .ir  other 
geographic  location  designated  in 
comprehensive  plans,  ordinances,  or 
other  lf)cal  documents  as  a 
neighb(5rhood.  village,  or  similar 
geographic  designatiim  that  is  within, 
but  smaller  than,  a  unit  of  general  local 
government.  Id  §952.3. 

As  disr:ussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  prnposfd 
rule,  the  Finance  Board  has  determined 
that  the  median  income  data  provided 
by  the  above  sources  for  determining  the 
median  income  for  an  area  are  not 
sufficient  for  the  Banks  to  determine  the 
median  income  for  a  neighborhood,  as 
defined  in  the  CACA  Regulation  The 
sourcf's  provide  (;urrent  median  inr:ome 
data  on  an  annual  basis  for  areas,  such 
as  f.ounties.  Metropolitan  Statistn  al 
Areas  iMS.-\sj.  non-metropolitan  areas 
and  states,  but  not  for  smaller 
geographical  areas  defined  as 
neighborhoods"  in  the  CICA 
Regulation  HUD  does  publish  annually 
the  1990  Census  information  for  median 
income  for  census  tracts,  but  this  data 
IS  not  updated  from  the  1990  figures 


The  Finance  Board  believes  that  up-to- 
date  income  data  will  enhance  the 
Banks  capacitv  to  implement  effectively 
the  "neighborhood"  provisions  of  the 
CICA  Regulation,  an  imprirtant  tool  in 
meeting  local  ec:onoinic  development 
needs.  Consequently,  the  proposed  rule 
would  add  a  definition  of  "median 
income  for  the  neighborhood"  to  the 
CICA  Regulation  to  enable  the  Banks  to 
obtain  median  inf:ome  data  for 
neighborhoods  from:  (1)  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC):  or  (2)  other  public  or 
private  sources  with  the  approval  of  the 
Finance  Board  The  proposed  rule 
specified  FFIEC  because  it  is  a  Federal 
government  source  that  publishes 
updated  median  income  data  for 
neighborhoods  and  other  areas,  based 
on  existing  HUD  median  income  data. 
The  proposed  rule  did  not  specify  any 
of  the  possible  private  sources,  but 
allowed  the  Banks  to  obtain  Finance 
Board  approval  for  the  use  of  a  source 
other  than  FFIEC  if  one  can  be 
identified. 

The  proposed  rule  would  allow  the 
use  of  these  additional  sources  of 
median  income  data  only  for  economic 
development  projects  and  manufactured 
housing  parks  located  in  neighborhoods. 
as  defined  in  the  CICA  Regulation,  and 
only  when  current  median  income  data 
for  the  applicable  neighborhood  is 
unavailable  from  the  sources  prescribed 
in  the  definition  of  'median  income  for 
the  area"  in  the  CICA  Regulation 

Commenters  generally  supported 
allowing  the  Banks  to  use  FFIEC  and 
other  sources  of  median  income  data  for 
economic  development  projects  and 
manufactured  housing  parks  located  in 
neighborhoods.  One  commenter 
recommended  allowing  FFIEC  to  he 
used  as  a  primary  source  of  median 
income  data,  even  if  current  median 
income  data  for  the  applicable 
neighborhood  is  available  from  the 
sources  already  prest  ribed  in  the 
regulation.  The  commenter  stated  that 
the  FFIEC  data  is  readily  available, 
objective  information,  and  that  the 
Banks  should  not  have  to  verify  for  each 
project  that  median  income  data  is  not 
otherwise  available  from  the  sources 
listed  in  the  regulation  The  Finance 
Board  believes  that  these  points  have 
merit,  and.  therefore,  the  final  rule 
allows  FFIEC  to  be  used  as  a  primary 
source  for  median  income  data  for 
economic  develnpment  projects  and 
manufactured  housing  parks  located  in 
neighborhoods,  regardless  (jf  the 
availability  of  other  median  income  data 
sources. 

In  addition,  because  the  updated 
FFIEC  median  income  data  is  derived 
friim  existing  HUD  data,  which  is  a 


permissible  source  of  area  median 
income  data  for  housing  projects  under 
the  current  CICA  Regulation,  the 
Finance  Board  believes  that  the  Banks 
should  be  able  to  use  such  FFIEC  data 
not  onlv  for  economic  development 
projects  and  manufactured  housing 
parks,  but  also  for  housing  projects. 
Therefore,  instead  of  adding  a  separate 
definition  of  "Median  income  for  the 
neighborhood,"  the  final  rule  adds  new- 
paragraphs  (l)(ii)  and  (2)(ii)  to  the 
existing  definition  of  "Median  income 
for  the  area"  in  §  952.3  to  include  FFIEC 
as  a  primary  data  source,  and  renumbers 
the  remaining  paragraphs  accordingly. 

As  noted  above,  under  the  current 
CICA  regulation,  a  Bank  may  use 
median  income  data  published  by  a 
government  entity  for  purposes  of  that 
entity's  own  housing  and  economic 
development  programs,  subject  to 
Finance  Board  approval.  See  id.  §  952.3 
(definition  of  "Median  income  for  the 
area"  (paragraphs  (l)(iy).  (2)(ii))).  The 
proposed  rule  would  expand  this 
authority  by  allowing  the  Banks  to  use 
other  public  or  private  median  income 
data  sources  for  economic  development 
projects  and  manufactured  housing 
parks  located  in  neighborhoods,  subject 
to  Finance  Board  approval,  without  the 
requirement  that  such  data  be  published 
for  purposes  of  the  entity's  own  housing 
and  economic  development  programs. 
Since  these  alternative  public  or  private 
sf)urces  may  also  calculate  area  median 
income  data  for  areas  other  than 
neighborhoods,  the  Finance  Board 
believes  that  the  Banks  should  be  able 
to  use  such  data  not  only  for  economic 
development  projects  and  manufactured 
housing  parks  located  in  neighborhoods, 
but  also  for  housing  projects. 
Accordingly,  the  final  rule  replaces 
existing  paragraphs  (l)(iy)  and  (2)(ii)  of 
the  definition  of  "Median  income  for 
the  area"  with  this  new  broader 
authority  in  renumbered  paragraphs 
(l)(v)and(2)(iii). 

A  commenter  suggested  that  the 
requirement  for  Finance  Board  approval 
of  alternative  sources  of  median  income 
data  be  removed,  on  the  basis  that  the 
Banks  are  in  the  best  position  to 
determine  whether  such  a  source  of 
median  income  data  is  acceptable, 
subject  to  Finance  Board  review  and 
examination.  The  Finance  Board 
believes  that  Finance  Board  approval  of 
alternative  sources  of  median  income 
data  continues  to  be  important  for 
consistency  and  reliability  in 
implementing  CICA  programs. 
Therefore,  the  commenter's  suggestion 
is  not  adopted  in  the  final  rule. 

Another  commenter  stated  that 
Finance  Board  approval  should  not  be 
required  for  a  Bank  if  an  alternative 
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median  income  data  source  has  been 
previously  approved  by  the  Finance 
Board  for  another  Bank.  The  language  of 
the  proposed  rule,  which  is  adopted 
without  change  in  the  final  rule,  does 
not  require  additional  Finance  Board 
approval  under  such  circumstances. 

C.  Technical  Clarification  of  Definition 
of  "Housing  Projects" — § 952  3 

Section  952.3  of  the  current  CICA 
Regulation  defines  "Housing  projects" 
as  projects  or  activities  that  involve  the 
purchase,  construction  or  rehabilitation 
of.  or  predevelopment  financing  for. 
certain  types  of  housing.  See  id  4)952.3. 
Section  952.5(c)  of  the  current  CICA 
Regulation  states  that  CICA  funding 
other  than  AHP  funding  also  may  be 
used  to  refinance  economic 
development  projects  and  housing 
projects  under  certain  conditions.  See 
id  §  952.5(c).  As  discussed  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule,  the  proposed  rule 
would  add  refinancing  (subject  to  the 
conditions  in  *)  952.5(c))  to  the 
definition  of  "Housing  projects"  in 
*?  952.3  to  clarif\',  consistent  with 
§  952.5(c).  that  housing  projects 
involving  refinancing  also  are  pJigibU' 
projects  for  CICA  funding.  Commenters 
generally  supported  the  proposed 
clarification. 

Accordingly,  the  final  rule  adopts  the 
proposed  amendment  to  §952.3  without 
change. 

D  Technical  Clarification  of  Definition 
of  "Geographically  Defined 
Beneficiaries" — H  952.3  ipar.  llHixll 

A  "Geographically  defined 
beneficiary"  is  defined  in  the  (  urrent 
CICA  Regulation  to  include  a  "project 
Ithatl  is  located  in  a  state  declared 
disaster  area,  or  qualifies  for  assistance 
under  another  Federal  or  state  targeted 
economic  development  program, 
approved  by  the  Finance  Board."  Id 
§952.3  (definition  of  "Targeted 
beneficiaries"  (par.  (l)(ix)))  As 
discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  proposed  rule  would  insert  the 
words  "other  area  that"  before  the  word 
"qualifies"  in  this  sentence  to  ciarif\ 
that,  to  be  a  geographically  defined 
beneficiarv,  it  is  not  the  project  itself, 
but  rather  the  area  in  which  the  projec:t 
is  located,  that  must  qualif\'  for  such 
targeted  economic  development 
assistance.  Commenters  generally 
supported  the  proposed  clarification. 

Accordingly,  the  final  rule  adopts  the 
proposed  amendment  to  §952.3  (par 
(l)(ix))  without  change. 


in.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities."  as  defined 
in  the  Regulatorv  Flexibility  Act  (RFA). 
See  5  U.S.C,  601(6),  Therpfnr.\  in 
accordance  with  section  b05(b)  of  the 
RFA.  .see  id.  section  605(b).  the  Finance 
Board  hereby  certifies  thrit  the  final  rule 
will  not  ha\'P  a  significant  pi Dnomic 
impact  on  a  substantial  number  of  small 
entities 

IV.  Paperwork  Reduction  ,\ct 

The  final  rule  does  not  (  ontain  dii\ 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  ISC  3501  et  seq  Therefore,  the 
Finance  Board  has  not  submitted  an\ 
information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Subjects 

12  CFR  Part  950 

Credit.  Federal  home  loan  banks. 
Housing.  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  952 

Community  development.  Credit. 
Federal  home  loan  banks.  Housing. 
Reporting  and  recordkeeping 
requirements 

Accordinglv.  chapter  IX,  title  12,  Code 
of  Federal  Regulations,  is  hereby 
amended   as  set  forth  beUnv 

Subchapter  G — Federal  Home  Loan  Bank 
Assets  and  off-Balance  Sheet  Items 

PART  950— ADVANCES 

1.  The  authority  citation  for  fi.irt  950 
continues  to  read  as  follows: 

Auttioritv:  12  l'  S.C,  1422a(a)(,3). 
1422h|a)(l)    1426.  1429.  14.30.  1430b.  and 

i4:n 

§950.1     [Amended] 

2.  Amend  i>  950  1  in  ttie  liefinitmn  of 
Community  Investmrnt  (Aish  Atiyance 
or  CICA  h\-: 

a  Removing  the  words  "advances  for 
target<»d  t  ommunitv  lending"  and 
adding,  in  their  pla(.e.  the  words 
"funding  for  targeted  comniuiiit\ 
lending";  and 

b.  Removing  the  words    Rural 
Development  .'\d\anre  (RD.\)    and 
"lirban  Development  Advance  tLDA)" 
and  adding,  in  their  place,  the  words 
"Rural  Development  Funding  'RDF)" 
and  "Urban  Develo[)ment  Funding 
(UDF)".  respectively. 

PART  952— COMMUNITY  INVESTMENT 
CASH  ADVANCE  PROGRAMS 

3.  The  authoritv  citation  for  p.irt  952 
continues  to  read  as  follcjws. 


Authoritv:  1  2  1'  ^^  T   1422b(a)(l)  and  1430. 
§952.2     [Amended) 

4  .Xmenii  %  4,"i2.2  by: 

a.  K' Till  \  :ie  the  words  "Rural 
Develo^jiiiin!  advance  (RDA)"  and 
"Urban  [)<\  rl.  [n.i  iit  Advance  (UDA)" 
and  adding,  in  their  place,  the  words 
"Rural  Development  Funding  (RDF)" 
and  "Urban  Development  Funding 
(LfDF)".  respectively:  and 

b.  Adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§952  2     Purpose 

'    ■    '  A  Bank  may  provide  advances 
or  grants  under  its  CICA  programs 
except  for  CI?  programs,  under  which  a 
Bank  mav  onlv  pmvide  advances. 

§952.3    [Amended] 

5  .\mend  §952.3  by: 

a.  In  the  definition  of  CICA  program 
or  Community  Investment  Cash 
Advance  program,  in  paragraph  (3). 
removing  the  term  "REA "  and  adding, 
in  its  place,  the  word  "A",  and 
removing  the  terms  "RDA"  and  "UDA" 
and  adding,  in  their  places  the  terms 
"RDF"  and  "UDF".  respectively;  and  in 
paragraph  (4),  adding  the  words 
"advance  or  grant"  between  the  words 
"other"  and  "program"; 

b.  In  the  definition  of  CIP.  removing 
the  words  "a  CICA  program"  and 
adding,  in  their  place,  the  words  "an 
advance  program  under  CICA"; 

c.  In  the  introductory  text  of  the 
definition  of  Housing  projetts.  removing 
the  words  "purchase,  construction  or 
rehabilitation"  and  adding,  in  their 
place,  the  words  "purchase. 
construction,  rehabilitation  or 
refinancing  (subject  to  §  952.5(c)  of  this 
part)"; 

d.  In  the  definition  of  "Median 
income  for  the  area",  redesignating 
paragraphs  (l)(ii)  through  {l)(iv)  and 
paragraph  (2)(ii)  as  paragraphs  (l)(iii) 
through  (l)(v)  and  (2)(iii),  respectively; 
adding  new  paragraphs  (l)(ii)  and  (2)(ii): 
and  revising  newly  redesignated 
paragraphs  (l)(v)  and  (2)(iii); 

e.  In  the  definition  of  Provide 
financing,  removing  the  words  "an 
advance"  in  paragraphs  (4)  and  (5)  and 
the  word  "advance"  in  paragraph  (6), 
and  adding,  in  their  place,  the  word 
"funding"; 

f  Removing  the  definition  of  RDA  or 
Rural  Development  Advance: 

g.  In  the  definition  of  RDA  program  or 
Rural  Development  Advance  program. 
removing  the  terms  "RDA"  and 

\d\,inre"  and  adding,  in  their  place, 
tile  terms  "RDF"  and  "Funding", 
respectively,  and  removing  the  words  "a 
program"  and  adding,  in  their  place,  the 
words  "an  advance  or  grant  program"; 
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h.  In  paragraph  (1)(ix)  of  the 
definition  of  Tan;pted  beneficiaries. 
adding  the  words    other  area  that" 
between  the  words  "or"  and  "qualifies"; 

i   In  the  definition  nf  Targeted  income 
level,  amending  the  introductorv'  text  of 
paragraph  H)  bv  remmina  the  term 
"CICA";  and  amending  paragraph  (4)  by 
removing  the  words  "CICA  advances" 
and  adding,  in  their  place,  the  words 
"advanc:es  or  grants". 

j.  Removing  the  definition  of  I'DA  nr 
Urban  Development  Advance:  and 

k.  In  the  definition  of  UDA  program 
or  Urban  Development  Advance 
program,  removing  the  terms  "I'DA" 
and  "Advance"  and  adding,  in  thfir 
place,  the  terms  "I'DF"  and  "Funding", 
respectivelv.  and  removing  'he  words  "a 
program"  and  adding,  in  their  place,  thf 
words  "an  advance  or  grant  program" 

The  additions  and  revisions  r^ad  as 
follows: 

§952.3     Definitions. 

Median  income  for  the  area. 

(1)  •    *    * 

(ii)  The  median  income  for  the  area 
obtained  from  the  Federal  Financial 
Institutions  Examination  Ciouncil, 

•  k  *  t-  * 

(v)  The  median  income  for  the  area 
obtained  from  another  public  entity  or 
a  private  source  and  approved  bv  the 
Board  of  directors,  at  the  request  of  a 
Bank,  for  use  under  the  Bank's  CICA 
programs       . 

i2i  *    •    ' 

uii  The  median  income  for  the  area 
obtained  from  the  Federal  Financial 
Institutions  Examination  (Council; 

(iii)  The  median  income  for  the  area 
obtained  frf)m  another  public  entity  or 
a  private  source  and  approved  by  the 
Board  of  Directors,  at  the  request  of  a 
Bank,  for  use  under  the  Bank  s  CICA 
programs 


§952.5    [Amended] 

6,  .^mend  tj  95  J  .5  bv: 

a  In  paragraph  (a)(3).  removing  the 
terms  '  RD.-\"  and  "UDA"  and  addini; 
in  their  place,  the  terms  "RDF"  and 
"I'DF".  respe(.tivelv: 

b.  In  paragraph  tc).  remo\ing  the  word 
"advances"  and  adding,  in  its  place  the 
word  "funding". 

c  In  the  heading  oi  paragraph  (d),  and 
in  paragraphs  (d)(2)  and  {d)(3). 
removing  the  term  "CIC'A"  wherever  it 
appears,  and 

d    In  paragraphs  (d)(5)  and  (d)(fi!(i]. 
removing  the  words  "CllCA, advances 
wherever  they  appear  and  adding,  in 
their  place,  the  wrjrds  "advances  made 
under  CICA  programs 


§952.7    [Amended] 

7.  Amend  §952.7  by: 

a.  In  paragraph  (a),  removing  the 
words  "by  a  CICA  advance"  and  adding. 
in  their  place,  the  words  "under  a  CICA 
program":  and 

b.  In  paragraph  (c),  removing  the  w  ord 
"lending"  and  adding,  in  its  place,  the 
word  "funding". 

Dated:  September  26,  2001. 

Bv  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
I.  Timothy  O'Neill. 

Chairman. 

'PR  Dof    01-24.''i87  Filed  10-2-01;  8:45  am] 

BILLING  COO€  6725-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12CFR  Part  951 

[No.  2001-18] 
RIN  3069-AB04 

Affordable  Housing  Program 
Amendments 

agency;  Federal  Housing  Finance 

Fioard 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  i  Finance  Board)  is  amending  its 
regulation  governing  the  operation  of 
the  .Affordable  Housing  Program  (AHP) 
to  improve  the  operation  and 
effectiveness  of  the  AHP.  The  changes 
include:  increasing  the  maximum 
amount  of  money  that  may  be  set  aside 
annually,  in  the  aggregate,  under  a 
Federal  Home  Loan  Bank's  (Bank) 
homeownership  set-aside  programs  to 
the  greater  of  S3.0  million  or  25  percent 
of  the  Bank's  annual  required  AHP 
contribution;  removing  one  of  the 
criteria  for  use  of  homeownership  set- 
aside  funds  to  pay  for  counseling  costs 
in  order  to  equalize  the  criteria  with  that 
of  the  competitive  AHP  application 
program;  permitting  members  drawn 
from  community  and  not-for-profit 
organizations  actively  involved  in 
providing  or  promoting  community 
lendint;  in  a  Bank's  district  to  serve  on 
ttie  Bank'i  .\dvisor\  (Council;  making 
'he  .\HP  outlav  adjustment 
requirements  applicable  to  any 
reduction  or  increase  in  the  amount  of 
.•\HP  subsidy  approved  for  a  project, 
regardless  of  whether  a  direct  subsidy 
writedown  is  involved;  removing  the 
requirement  for  annual  project  sponsor 
certificatiims  on  household  income 
eJigibilitN'  for  owner-oc:cupied  projects; 
removing  the  requirements  for  project 
sponsor  certifications  to  the  member 
and  member  certifications  to  the  Bank 
on  tenant  income  and  rent  targeting 


commitments  and  project  habitability 
within  the  first  year  of  completion  of  a 
rental  project;  and  allowing  projects 
modifications  to  be  eligible  for  AHP 
funds  that  remain  uncommitted  or 
unused  by  the  end  of  the  year. 
EFFECTIVE  DATE:  The  final  rule  shall  be 
effective  on  November  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  McLean.  Deput\'  Director. 
(202)  408-2537.  Melissa  L.  Allen. 
Program  Analyst,  (202)  408-2524.  Office 
of  Policy.  Research  and  Analysis;  or 
Sharon  B.  Like.  Senior  Attornev- 
Advisor,  (202)  408-2930,  Office  of 
General  Counsel.  Federal  Housing 
Finance  Board.  1777  F  Street,  NVV., 
Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Section  10(j)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  each 
Bank  to  establish  a  program  to  subsidize 
the  interest  rate  on  advances  to 
members  of  the  Bank  System  engaged  in 
lending  for  long-term,  low-  and 
moderate-income,  owner-occupied  and 
affordable  rental  housing  at  subsidized 
interest  rates.  See  12  U.S.C.  1430(j)(l). 
The  Finance  Board  is  required  to 
promulgate  regulations  governing  the 
AHP,  See  id.  The  Finance  Board's 
existing  regulation  governing  the 
(jperation  of  the  AHP.  which  made 
comprehensive  revisions  to  the  AHP. 
was  adopted  in  August  1997  and 
became  effective  January  1.  1998,  See  62 
FR  41812  (Aug.  4.  1997)  {now  codified 
of  12  CFR  part  951). 

Various  amendments  have  been  made 
to  the  AHP  regulation  since  1998  in 
order  to  clarifv'  AHP  requirements  and 
improve  the  operation  and  effectiveness 
of  the  AHP.  C3ver  the  course  of 
implementation  of  the  AHP.  the  Banks 
and  Finance  Board  staff  have  identified 
additional  amendments  that  could 
improve  the  operation  and  effectiveness 
of  the  AHP.  Accordingly,  on  May  10, 
2001,  the  Finance  Board  published  a 
proposed  rule  requesting  comment  on 
these  proposed  amendments  to  the  AHP 
regulation.  See  66  FR  23864  (May  10. 
2001).  The  proposed  rule  provided  for  a 
30-day  comment  period,  which  closed 
on  June  11,  2001. 

The  Finance  Board  received  23 
comment  letters  on  the  proposed  rule. 
Commenters  included:  5  Banks;  3  Bank 
Advisory  Councils;  6  trade  associations: 
and  9  nonprofit  housing  developers. 
Comments  that  raised  issues  beyond  the 
scope  of  the  proposed  rule  are  not 
addressed  in  this  final  rule,  but  will  be 
considered  by  the  Finance  Board  in  any 
future  rulemaldng  under  the  AHP.  The 
provisions  of  the  proposed  rule  on 
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which  significant  comments  were 
received  are  discussed  below. 

II.  Analysis  of  Final  Rule 

A   Homeownership  Set- Aside 
Programs— §§951. 3la)llj,  951.5(all7lliiil 

1.  Increase  in  Maximum  Allowable 
Annual  Homeownership  Set-Aside 
Amount— §951. 3(a)(1) 

Section  951  3(a)(1)  of  the  existing 
AHP  regulation  provides  that  each 
Bank,  after  consultation  with  its 
Advisory  Council,  may  set  aside 
annually,  in  the  aggregate,  up  to  the 
greater  of  Si  5  million  or  15  percent  of 
its  annual  required  AHP  contribution  to 
prcnide  funds  to  members  participating 
in  the  Banks  homeownership  set-aside 
programs   12  CFK  951.3(a)(l]   Incases 
where  the  amount  of  homeownership 
set-aside  funds  applied  for  by  members 
in  a  given  year  exceeds  the  amount 
available  for  that  year,  a  Bank  may 
allocate  up  to  the  greater  of  Si. 5  million 
or  15  percent  of  its  annual  required  AHP 
contribution  for  the  subsequent  vear  to 
the  current  year's  homeownership  set- 
aside  programs.  Id.  Section  951.3(a)(1) 
of  the  proposed  rule  would  increase  the 
maximum  allowable  annual 
homeownership  set-aside  amount  to  the 
greater  of  S3.0  million  or  25  percent  of 
a  Bank's  annual  required  AHP 
contribution.  In  addition,  in  cases  where 
the  amount  of  homeownership  set-aside 
funds  applied  for  by  members  in  a  given 
year  exceeds  the  amount  available  for 
that  year,  the  proposed  rule  would 
allow  a  Bank  to  allocate  up  to  the 
greater  of  S3.0  million  or  25  percent  of 
its  annual  required  AHP  contribution 
for  the  subsequent  year  to  the  current 
year's  homeownership  set-aside 
programs. 

As  discussed  in  tiie  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  AHP  homeownership  set-aside 
programs  have  proven  to  be  an  efficient 
and  effective  means  for  the  Banks  and 
their  members  to  provide 
homeownership  opportunities  for  low- 
and  moderate-income  households,' 
consistent  with  the  goals  of  the  Bank 
System  and  the  AHP.  Ten  Banks 
currently  offer  homeownership  set-aside 
programs,  eight  of  which  set  aside  the 
maximum  amount  allowable  under  the 
current  AHP  regulation. 

Experience  with  the  homeownership 
set-aside  programs  over  the  past  two 
years  has  shown  that  the  demand  for 
homeownership  set-aside  funds  for  low- 
and  moderate-income  families  is  such 
that  an  increase  in  the  maximum 
allowable  armual  homeownership  set- 
aside  amount  is  warranted.  The  Banks 
have  demonstrated  that  there  is  market 
demand  and  member  demand  for 


financing  for  low-  and  moderate-ini  (mir 
homeownership.  with  most 
homeownership  set-aside  programs 
being  oversubscribed  within  the  first 
three  to  seven  months  of  the  year.  In 
2000.  the  FinaiK  e  Board  .approved  a 
wai\er  request  from  one  Bank  to 
increase  its  maximum  allowable 
homeownership  set-aside  amount  to  25 
percent  of  its  total  annual  .\HF 
(i)ntri))ution  A  similar  v\diver  for  2001 
was  approved  for  all  Banks  to 
implement  at  their  discretion. 

The  h'jmeownership  set-aside 
[irograms  also  are  consistent  with  the 
conperatne  structure  of  the  Bank 
System,  by  involving  members  in 
financing  the  mortgagee  of  low-  and 
moderate-income  households  receiving 
downpavment  assistance  with 
homeownership  set-aside  funds.  The 
homeownership  set-aside  programs  can 
provide  an  important  Bank  service  for 
members  bv  enabling  a  greater  number 
of  memljers  to  become  involved  in  the 
AHP.  by  helping  members  to  establish 
banking  relationships  with  new- 
customers,  and  bv  exposing  more 
members  to  opportunities  to  help  meet 
low-  and  moderate-income  housing 
needs  in  their  markets. 

The  homeownership  set-asidc' 
programs  also  are  consistent  with  tht- 
goals  of  the  Bank  Svstem  and  the  AHP 
to  help  finance  affordable  housing  in 
underserved  areas  and  for  underserved 
households   Homeownership  set-aside 
funds  often  are  the  only  way  to 
effectively  meet  scattered-site, 
affordable  housing  needs  in  rural  areas 
or  tribal  areas,  which  ha\e  difficultv 
scoring  well  under  the  competiti\p  .\HI' 
application  program  and  where  rental 
projects  are  not  feasible  In  addition, 
homeownership  set-aside  funds  often 
are  the  only  wav  to  meet  the  need  for 
homeownership  opportunities  for  very 
low-income  families,  which  require 
larger  per-unit  subsidies  and  therefore, 
may  not  score  well  under  the 
competitive  AHP  applK:ation  program 
Homeownership  set-aside  programs  also 
allow  a  member  to  use  AHP  funds  to 
finance  housing  for  individual  eligible 
households  on  an  as-needed  basis.  e\en 
if  it  is  only  for  one  household  in  the 
member's  market  area.  These  are 
households  that  the  competitive  .^HP 
application  program  might  not 
otherwise  reach. 

Most  commenters  supported  the 
proposed  increase  in  the  maximum 
allowable  annual  homeownership  set 
aside  amount  Commenters  cited   the 
increasing  demand  for  homeownership 
funds  that,  in  some  cases,  has  exhausted 
the  Banks'  annual  set-aside  allocation 
within  months:  the  efficient  and 
effective  delivers  of  subsidv  under  the 


set-aside  program;  greater  member 
achievement  of  Community 
Reinvestment  Act  (CRA)  goals;  and  the 
positive  impacts  of  homeownership  on 
communities. 

One  commenter  suggested  that  an 
increase  in  homeownership  set-aside 
funds  above  15  percent  should  require 
written  approvaJ  of  a  majority  of  the 
Advisory  Council  membership  and  not 
just  consultation  with  the  Advisory 
Council.  The  Finance  Board  supports 
Advisory  Council  input  into  the  Banks' 
implementation  of  the  AHP.  The  Banks' 
boards  of  directors,  however,  have 
ultimate  responsibility  for  the  AHP  and. 
therefore,  should  make  the  ultimate 
decisions  on  how  much  AHP  funds  to 
allocate  to  homeownership  set-aside 
programs. 

Several  commenters  opposed  the 
proposed  increase  in  the  maximum 
allowable  annual  homeownership  set- 
aside  amount  on  the  basis  that  the  need 
for  affordable  rental  housing  is  rising, 
especially  in  certain  Bank  districts,  and 
an  increase  in  the  annual  allocation  of 
AHP  funds  to  homeownership  set-aside 
funds  could  result  in  less  funding  of 
rental  housing  under  the  competitive 
application  program.  The  decision 
whether  or  not  to  establish 
homeownership  set-aside  programs  is 
within  the  discretion  of  each  Bank. 
Thus,  a  Bank,  in  consultation  with  its 
Advisory  Council,  may  decide  not  to 
establish  homeownership  set-aside 
programs  if  it  determmes  that  such 
programs  are  inappropriate  for  its 
district,  or,  if  a  Bank  decides  to  establish 
such  programs,  it  need  not  allocate  to 
the  programs  the  maximum  amount 
allowable  under  the  regulation 

Another  commenter  recommended 
that,  as  a  way  to  balance  the  goals  of 
homeownership  and  rental  funding,  the 
Banks  be  allowed  to  increase  their 
homeownership  set-aside  allocation 
provided  they  agree  to  hold  the 
allocations  to  their  AHP  competitive 
application  program  to  at  least  the 
funding  levels  of  2001.  Historically, 
approximately  two-thirds  of  affordable 
housing  units  hinded  under  the  AHP 
(  ompetitive  application  program  have 
been  rental  units  The  commenter's 
proposal  wiiuhi  not  ensure  that  AHP 
funding;  fn  r"!it<il  projects  under  the 
( I  inpetiti\  r  ij  f  lication  program  would 
remain  at  2001  levels.  In  addition,  the 
comment  presumes  that  annual  AHP 
contributions  will  always  increase  each 
vear  \s  hu  h  has  not  alwavs  l>een  the 


case 


.\  number  of  commenters  suggested 
that  the  regulation  include  a  priority  for 
homeownership  projects  that  remain 
affordable  in  p'>rpetuity  for  future 
buyers  without  additional  future 
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subsidies,  such  as  projects  involving 
land  trusts  The  AHP  regijjatinn  rfquires 
a  fixed  retention  period  of  five  years  for 
homeownership  projects,  which  does 
not  allow  for  a  scoring  priority  for 
projects  with  retention  periods  longer 
than  five  vears  S^e  id.  §§951  1. 
951.5(b)(7)(i).  951.13(c)(4).  951.13(d){l). 
A  Bank,  under  its  second  district 
scoring  priority,  could  choose  to  adopt 
a  scoring  prioritv  for  homeownership 
projects  that  use  land  trusts,  but  the 
retention  period  would  still  have  to  be 
five  years.  See  id.  §951.6(b)(4)(iv)fG) 

Accordingly,  for  the  reasons 
discussed  above,  the  final  rule  adopts 
without  change  the  proposed 
amendment  to  §  951.3(a)(1)  increasing 
the  maximum  allowable  annual 
homeownership  set-aside  amount 

2.  CPI  Adjustment— §951. 3(a)(1) 

Section  951.3(a)(1)  of  the  proposed 
rule  also  provided  that,  beginnins  in 
2002  and  for  subsequent  years,  the 
maximum  homeownership  set-aside 
dollar  limits  would  be  adjusted 
annually  by  the  Finance  Board  to  reflect 
any  percentage  increase  in  the 
preceding  years  Consumer  Price  Index 
(CPI)  for  ail  urban  consumers,  as 
published  by  the  Department  of  Labor. 
Each  year,  as  soon  as  practicable  after 
the  publication  of  the  previous  year's 
CPI,  the  Finance  Board  would  be 
required  to  publish  notice  bv  Federal 
Register,  distribution  of  a 
memorandum,  or  otherwise,  of  the  C.Pl- 
adjusted  limits  on  the  maximum  set- 
aside  dollar  amount. 

A  number  of  commenters  supported 
the  proposed  CPI  adjustment  provision, 
with  one  commenter  stating  that 
indexing  the  dollar  limit  increase  to  the 
rate  of  inflation  will  help  cause  the 
supply  of  available  funds  to  more 
closely  match  the  needs  of  Bank 
members  and  customers. 

Accordingly,  the  final  rule  adopts  the 
proposed  CPI  adjustment  amendment  to 
§  951.3(a)(1)  without  change. 

3.  Removal  of  Criterion  for  Funding  of 
Counseling  Costs — §951.5(a)(7)(iii) 

Section  951.5(a)(7)  of  the  e.xisting 
AHP  regulation  provides  that 
homeownership  sel-aside  funds  may  be 
used  to  pav  for  counseling  costs  nnlv 
where: 

(i)  Such  costs  are  incurred  in 
connection  with  f;ounseling  of 
homebuyers  who  actually  purchase  an 
AHP-assisted  unit, 

(ii)  the  cost  of  the  counseling  has  not 
been  covered  by  another  funding  source, 
including  th^  member,  and 

(iii)  the  homeownership  set-aside 
funds  are  uspd  to  pay  onlv  for  the 
amount  of  such  reasonable  and 


tustomarv  costs  that  exceeds  the  highest 
amount  the  member  has  spent  annuall\' 
on  homebuver  counseling  costs  within 
the  preceding  three  years.  Id. 
§951. 5(a)(7) 

Bv  contrast,  §951  5(b)(5)  of  the 
existing  AHP  regulation  requires 
satisfaction  of  onlv  the  first  two  of  the 
above  three  criteria  in  authorizing  the 
use  of  AHP  subsidies  to  pay  for 
counseling  costs  undtT  the  competitive 
application  program.  Id  §  951.5(b)(5). 
As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  criterion  in  paragraph  (a)(7)(iii) 
was  intended  to  prevent 
homeownership  set-aside  funds  from 
being  used  to  pay  for  counseling  costs 
that,  in  the  absence  (jf  such  funds. 
customarih'  would  be  funded  by 
members  partif:ipating  in  a 
homeownership  set-aside  program.  In 
this  wav.  AHP  hinds  would  be  used  to 
expand  the  pool  of  resources  available 
to  pay  for  counseling  costs,  rather  than 
simplv  replace  existing  sources  of 
funding  for  counseling  costs. 

The  Banks  have  suggested  that  the 
criterion  in  paragraph  (a)(7)(iii)  be 
removed,  so  that  the  criteria  applicable 
to  the  use  of  AHP  funds  for  counseling 
costs  would  be  the  same  under  both  the 
homeownership  set-aside  and 
competitive  applit  ation  programs. 
Because  the  competitive  application 
program  does  not  have  a  comparable 
counseling  costs  criterion,  it  is  possible 
that  AHP  subsidies  are  already  being 
used  under  that  program  to  pay  for 
counseling  costs  that  the  member. 
project  sponsor  or  another  funding 
source  otherwise  would  have  funded. 
Further,  contrary  to  the  intent  of  the 
criterion,  the  criterion  may  actually  be 
inducing  members  not  to  pav  for 
homebuver  ununseling  costs  in  order  to 
be  eligible  for  AHP  funding  of  the 
counseling  costs  In  addition,  the  Banks 
have  maintained  that  it  can  be  difficult 
to  determine  the  amount  that  members 
have  spent  over  a  three-year  period  on 
counseling  costs,  especially  where  the 
costs  are  indirect  or  combined  with  the 
costs  rif  other  services  also  provided  to 
the  homebuver  The  potential  to  be  cited 
for  noncompliance  with  the  AHP 
regulation  if  the  accounting  for  the  costs 
is  not  art  urate  could  discourage 
members  from  paving  any  counseling 
costs  themselves.  Requiring  that  the 
Banks  monitor  these  c;osts.  which 
generally  are  small  in  amount,  arguably 
is  not  an  efficient  use  of  the  Banks' 
resources.  Homebuyer  counseling  is 
vital  to  ensuring  that  AHP  subsidies  are 
used  successhilly  to  provide 
homeownership  opportunities  to  low- 
and  moderate-income  households.  The 
Finance  Board  believes  that  the 


assurance  that  homebuyers  will  get  such 
counseling,  regardless  of  how  it  is 
funded,  outweighs  any  concerns  that 
AHP  subsidies  may  be  funding 
counseling  costs  that  otherwise  would 
be  paid  for  by  the  member.  For  all  of 
these  reasons,  the  proposed  rule  would 
remove  the  homeownership  set-aside 
counseling  criterion  in  §  951 .5(a)(7)(iii). 

A  number  of  commenters  supported 
the  proposed  amendment,  citing  various 
reasons  discussed  above.  One 
commenter  opposed  the  proposed 
change,  arguing  that  it  would  result  in 
AHP  funds  being  used  as  a  substitute  for 
other  funds  that  were  being  used  in  the 
past  for  counseling  costs,  and  urged 
instead  that  the  counseling  costs 
criterion  be  added  to  the  competitive 
application  program.  As  discussed 
above,  the  Finance  Board  believes  that 
assuring  homebuyers  will  get  such 
counseling,  regardless  of  how  it  is 
funded,  outweighs  the  commenter's 
concern.  Accordingly,  the  final  rule 
adopts  without  change  the  proposed 
amendment  removing  §  951.5(a)(7)(iii) 

B.  Advisory  Council  Membership — 
§951.4 

Section  951.4(f)  of  the  existing  AHP 
regulation  uses  two  terms — "community 
investment"  and  "community 
development" — in  describing  the  role  of 
the  Advisory  Councils  in  this  area.  See 
id  §951.4(fj.  Specifically.  §951. 4(f)(1) 
provides  that  representatives  of  the 
board  of  directors  of  each  Bank  shall 
meet  with  the  Advisory  Council  at  least 
quarterly  to  obtain  the  Advisory 
Council's  advice  on  ways  in  which  the 
Bank  can  better  carry  out  its  housing 
finance  and  community  investment 
mission,  including  advice  on  the  low- 
and  moderate-income  housing  and 
community  investment  programs  and 
needs  in  the  Bank's  district.  Id. 
§  951.4(f)(1).  Section  951.4(f)(3) 
provides  that  each  Advisory  Council 
shall  submit  to  the  Finance  Board 
annually  by  March  1  its  analysis  of  the 
low-  and  moderate-income  housing  and 
community  development  activity  of  the 
Bank  by  which  it  is  appointed.  Id. 
§951,4(f)(3). 

The  proposed  rule  would  replace  the 
terms  "community  investment"  and 
"community  development,"  wherever 
they  appear  in  §951.4.  with  the  term 
"community  lending."  which 
encompasses  both  terms  and  is  the  term 
used  in  the  Finance  Board's  recently 
adopted  mission  statement  for  the 
Banks.  See  id.  §940.2.'   'Communitv 


Sp(,!ian  940,2  slatt-s: 
TtiH  mission  nf  the  Banks  is  to  pniviiip  Iti  their 
membprs  and  Ihniisinal  assix.ialps  finanriii! 
products  and  serMces.  including  but  not  limited  to 


Federal  Register/ Vol.  66.  No.  192 /Wednesday.  October  3,  2001 /Rules  and  KHguldtKniv         .'}n299 


lending"  is  defined  in  part  900  of  the 
Finance  Boards  existing  regulations  as 
"providing  financing  for  economic 
development  projects  for  targeted 
beneficiaries,  and.  for  community 
financial  institutions,  purchasing  or 
funding  small  business  loans,  small 
farm  loans  or  small  agri-business  loans, 
as  defined  in  §  950.1  of  this  chapter  "  Id 
§900.1.  "Providing  financing"  is 
defined  to  include  various  lending 
activities  and  purchases  of  eligible 
assets.  Id.  §952,3. 

In  addition,  because  the  Advisory- 
Councils  are  required  to  give  advice  on 
community  lending,  as  well  as  housing 
finance,  matters,  the  proposed  rule 
would  revise  §  951.4(a)  to  provide  that 
members  shall  be  drawn  from 
community  and  not-for-profit 
organizations  actively  involved  in 
providing  or  promoting  low-  and 
moderate-income  housing,  and 
community  and  not-for-profit 
organizations  actively  involved  in 
providing  or  promoting  community 
lending,  in  the  Bank's  district.  The 
proposed  rule  also  would  revise 
§951.4fb)  to  provide  that,  in  appointing 
Advisory  Council  members,  a  Bank 
shall  give  consideration  to  the  diversity 
of  low-  and  moderate-income  housing, 
as  well  as  community  lending,  needs 
and  activities  within  the  Bank's  district 

A  number  of  commenters  supported 
the  proposed  changes,  on  the  basis  that 
they  would  add  expertise  in  communitv 
lending  to  the  Advisory  Council, 
thereby  enabling  the  Advisory  Council 
to  address  broader  community  needs, 
consistent  with  the  Bank's  housing 
finance  and  community  lending 
mission. 

One  commenter  opposed  the 
proposed  changes,  stating  that  they 
would  dilute  the  role  of  affordable 
housing  practitioners  and  advocates  on 
the  Advisory  Councils  and  potentially 
diminish  the  Advisory  Councils'  focus 
on  housing.  Because  the  regulation 
requires  that  the  Advisory  Council 
membership  include  persons  drawn 
from  a  diverse  range  of  organizations 
with  no  undue  proportionate 
membership  for  any  one  group,  and  that 
the  Advisor>'  Council  provide  advice  on 
both  housing  finance  and  community 
lending,  this  concern  appears  to  be 
unwarranted.  See  id  §951, 4(c).  (f)(1). 

Another  commenter  interpreted  the 
term  "community  lending"  as  narrower 
than  the  terms  "communitv  investment  " 


,i(i\.un  »'•-  th.it  .issis!  dn(i  rnfi.uu  t'  sin  h  nipnibrrs 
Hnd  jlinuMiigj  Hss(K  idtt***  tin.in(  ujr  of 

(.il  MiiusiMK.  iiK-iucinig  siiijjli'-f.itiiiK  ;iiid  multi 
fiimilv  hiiusiiig  serving  consumers  M  nil  ini.omp 
levels,  diid 

(b)  Communitv  lenriing 

Id.  §  940.2  (emphasis  added). 


and  "community  development." 
limiting  the  Advisor\  C.ounr  il's  role  to 
advice  on  lending  In  fact,  the  di^initinn 
of  "communitv  lending  "  encompasses  a 
wide  range  of  econrjmu  development 
activities  bevond  just  lending.  See  id. 
§§900,1.952.3. 

One  commenter  recommended  that 
the  final  rule  clarih'  that  private,  for- 
profit  providers  of  affordable  housing 
are  eligible  to  ser\e  on  the  Advisory 
Councils.  Under  the  existing  AHP 
regulation,  such  housing  providers  are 
eligible  to  serve  on  the  Advisor\ 
Councils,  and  the  Finance  Board  ha.s 
previously  provided  this  clarification  to 
the  Banks.  Accordingly,  the  final  rule 
adopts  the  proposed  amendments  to 
§951,4  without  change, 

C  AHP  Outlay  Adiustme-nt— 
§951. 81c II 4 1  ' 

Section  951.8(c)(3)(ii)  of  the  existing 
AHP  regulation  provides  that  if  a  Bank 
reduces  the  amount  of  .AHP  subsidy 
approved  for  a  proiec:f.  the  amount  of 
suc;h  reduction  shall  be  returned  to  the 
Bank's  AHP  fund   Id  §  951,8(c)(3)(ii),  If 
a  Bank  increases  the  amount  n\  AHP 
subsidv  appro\ed  for  a  project,  the 
amount  of  such  increase  shall  be  drawn 
first  from  anv  currentlv  uncommitted  or 
repaid  AHP  subsidies,  and  then  from 
the  Bank's  required  .A.HP  c  ontrihution 
for  the  next  year  Id.  This  section  is 
included  under  the  overall  heading  for 
paragraph  (c)(,3).  which  addresses 
changes  in  the  approved  \H?  subsidy 
amount  where  a  direct  subsidy  is  used 
to  write  down  prior  to  closing  the 
principal  amount  or  interest  rate  on  a 
loan.  Therefore,  the  requirement^  in 
paragraph  (c)(3)(ii)  would  appear  tn 
apply  only  in  cases  where  a  direct 
subsidy  is  used  to  write  down  prior  to 
closing  the  principal  amount  or  interest 
rate  on  a  loan,  .\s  disc  ussed  in  the 
SUPPLEMENTARY  INFORMATION  section  ot 
the  proposed  rule,  in  practice,  the  Bank^ 
have  returned  to  the  .AHP  fund  the 
amount  of  anv  reduction  in  .\HP 
subsidy  approved  for  a  prc»je(  t  und»'r  thf 
competiti\e  application  }>rogram. 
regardless  of  the  reason  for  the 
reduction,  such  as  a  prefect 
modification.  The  qiiestif)n  arose 
whether  the  provision  in  paragraph 
{c)(3)(ii)  regarding  the  funding  of  a 
subsidy  increase  should  appl\  to  an 
increase  in  approved  AHI'  subsidy  for  a 
project  modific;ation  that  does  not 
involve  a  direct  subsidy  writedown  of 
principal  or  interest  \  Bank  has 
indicated  that,  in  its  district,  demanci  for 
increases  in  approved  AHP  subsidies  fur 
project  modifications  not  in\ol\ing 
direr:!  subsidv  writedowns  is  now 
excet;ding  the  amount  of  repaid  or 

subsidies  available 


to  fund  ^111  h  inodiiications.  rherefore, 
the  Bank  uould  like  to  be  able  to  fund 
such  subsidy  increases  from  the  Bank's 
required  AHP  contribution  for  the  next 
year.  Accordingly,  the  proposed  rule 
would  make  §951.8{c)(3)(ii)  applicable 
to  any  reduction  or  increase  in  the 
amount  of  AHP  subsidy  approved  for  a 
project,  regardless  of  whether  a  direct 
subsidy  writedown  is  involved,  by 
taking  the  paragraph  out  from  under  the 
paragraph  (c)(3)  heading  and 
redesignating  it  as  §  951 .8(c)(4).  The 
Banks,  therefore,  would  be  able  to  fund 
subsidy  increases  for  project 
modifications  using  subsidies  drawn 
first  from  any  currently  uncommitted  or 
repaid  AHP  subsidies,  and  then  from 
the  Bank's  required  AHP  contribution 
for  the  next  vear. 

.^^  (iiM  :.ssed  in  the  SUPPLEMEKTARv 
INFORMATION  section  of  the  prupo»»ri; 
r  lit    li  i  Bank  is  permitted  to  use 
iiiii  nriiinitted  AHP  funds  from  the 
fcil   u  ing  year,  before  such  funds  are 
made  available  under  the  competitive 
application  program  for  that  year,  there 
will  be  fewer  AHP  funds  available  for 
new  projects  to  be  approved  under  the 
competitive  application  program  for  that 
vt'ar  The  overall  effect  on  the  amount 
cif  \)\V  funds  available  for  the  following 
year,  however,  is  not  likely  to  be 
significant.  Moreover,  funding  a  new- 
project  in  the  next  year,  as  opposed  to 
funding  a  modification  of  an  existing 
project  from  a  prior  year,  would  not 
necessarily  result  in  producing  more 
affordable  housing  It  would  be 
beneficial  to  have  AHP  funding 
available  for  modifications  of  existing 
projects  that  are  meeting  the  goals  of  the 
.•\HP  The  existing  .\HP  regulation 
alreadv  allows  the  Banks  to  commit 
•AHP  funds  from  the  following  year's 
homeownership  set-aside  allocation  to 
tuiii  (   irrent  year  needs  under  the 
H  liik^   tinmoownership  set-aside 
\n>  lurrtin-   rind  the  Banks  arguably 
-)i   u:  i  \\d\ .  similar  flexibility  in 
luiiiim^  ^  ihsidy  increases  for  project 
modifications  approved  under  the 
competitive  application  program. 
Finallv.  the  decision  whether  to  approve 
an  increase  in  AHP  subsidy  for  a  project 
modification  is  within  the  discretion  of 
each  Bank.  See  id.  §  951.7.  If  a  Bank 
does  not  want  to  fund  project 
modifications  with  subsidies  from  the 
next  year's  AHP  allocation,  it  can 
choose  to  approve  the  project 
modifications  only  if  additional  repaid 
or  uncommitted  funds  become 
a\ailable. 

.\  number  of  commenters  supported 
the  proposed  change  because  of  the 
additional  flexibility  it  would  provide 
the  Banks  to  fund  subsidy  increases  for 
project  modifications.  One  commenter 
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stated  that  the  proposed  change  should 
not  be  made  until  the  Finance  Board  has 
studied  past  trends  in  uncommitted 
hinds  and  past  success  rates  of  new 
projects  and  makes  projections  as  to  the 
impact  of  the  proposed  change  based  on 
those  figures.  Because  the  conditions 
applicable  to  each  project  diffei 
significantly,  the  Finance  Board  believes 
that  the  Banks  are  the  best  )udges  of 
whether  or  not  to  approve  subsidy 
increases  for  project  modifications  from 
the  required  AHP  contribution  for  the 
next  year. 

Several  commenters  also  expressed 
concern  that  the  proposed  change 
would  enable  project  sponsors  to  game 
the  scoring  system  by  seeking 
modifications  to  their  low-income 
targeting  commitments  after  approval 
Because  the  AHP  regulation  provides 
that  approved  projects  seeking 
additional  AHP  subsidy  must,  as 
modified,  continue  to  score  successfully 
in  the  funding  period  in  which  they 
were  originally  approved,  gaming  of  the 
scoring  system  should  not  be  a  problem. 
See  id. 

Accordingly,  for  the  reasons 
discussed  above,  the  final  rule  adopts 
the  proposed  amendment  making  newly 
redesignated  §  951.8(c)(4)  applicable  to 
any  reduction  or  increase  in  the  amount 
of  AHP  subsidy  approved  for  a  project, 
regardless  of  whether  a  direct  subsidy 
writedown  is  involved.  In  addition,  in 
order  to  more  accurately  reflect  the 
nature  of  the  adjustments  addressed  in 
§  951.8(c)(4).  the  final  rule  removes  the 
paragraph  heading  "Reconciliation  of 
AHP  fund"  and  adds,  in  its  place,  the 
revised  heading  "AHP  outlay 
adjustment". 

D.  Initial  Monitoring  Requirements — 
§951  10 

1.  Removal  of  Requirement  for  Annual 
Owner-Occupied  Project  Sponsor 
Certifications— §951  10(a)(l)(ii) 

Section  95M0(a)(l)(ii)  of  the  existing 
AHP  regulation  provides  that  where 
AHP  subsidies  are  used  to  finance  the 
purchase  of  owner-occupied  units,  the 
project  sponsor  must  certifv'  annually  to 
the  member  and  the  Bank,  until  all 
approved  AHP  subsidies  are  provided  to 
eligible  households  in  the  project  that 
those  households  receiving  AHP 
subsidies  during  the  year  were  eligible 
households,  and  such  certifications 
shall  be  supported  bv  household  income 
verification  documentation  maintained 
by  the  project  sponsor  and  available  for 
review  bv  the  member  or  the  Bank  Id 
§951  10(a)(l)(ii). 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  the  Banks  maintain  that  this 


project  sponsor  certification 
requirement  is  not  necessarv  because 
the  certification  merely  reiterates  more 
extensive  documentation  of  income 
eligibility  previously  provided  by  the 
project  sponsor  to  the  Bank  and  member 
at  the  time  of  each  request  for 
disbursement  of  AHP  funds  from  the 
Bank.  Under  the  existing  AHP 
regulation,  a  Bank  is  required  to  verif\' 
prior  to  each  disbursement  of  AHP 
subsidies  for  an  approved  project  that 
the  project  meets  the  eligibility 
requirements  of  §  951  5(b)  and  all 
obligations  committed  to  in  the 
approved  AHP  applic:ation.  See  id. 
§§951  5(b).  951. 8(t)(2!  Because  the 
project  sponsor's  annual  certification  is 
based  on  the  information  provided  to 
the  Bank  at  the  time  of  disbursement 
requests,  the  certification  requirement 
in  §  951  10(a)(l)(ii)  does  not  add  any 
new  information  or  independent 
verification  to  the  monitoring  process. 
For  these  reasons,  the  proposed  rule 
would  remove  the  requirement  for 
annual  owner-occupied  project  sponsor 
certifications  from  §  951  10(a)(l)(ii).  A 
number  of  commenters  supported  the 
proposed  change  on  the  basis  that  it 
would  remove  redundant  monitoring 
requirements.  The  proposed  rule  would 
retain  the  requirement  in 
§  951  10(a)(l)(ii)  that  the  project  sponsor 
maintain  household  income  verification 
documentation  available  for  review  by 
the  member  or  the  Bank  A  number  of 
commenters  supported  retention  of  this 
requirement 

Acrordinglv.  the  final  rule  adopts 
without  change  the  proposed 
amendment  to  §951.10(a)(l)(ii) 
removing  the  requirement  for  annual 
owner-occupied  project  sponsor 
certifications. 

2.  Removal  of  Requirements  for  Project 
Owner  Certification  to  Member  and 
Member  Certification  to  Bank  Within 
the  First  Year  of  Rental  Project 
Completion—  §§  951  10(a)(2)(ii), 
951.10{b)(2)(ii) 

Section  951  10(a)(2)(ii)  of  the  existing 
AHP  regulation  provides  that  within  the 
first  year  after  completion  of  an  AHP- 
assisted  rental  protect,  the  project  owner 
must  make  a  c  ertification  to  the  member 
and  the  Bank  on  services  and  activities 
commitments,  tenant  income  targeting 
and  rent  commitments,  and  project 
hdbitabilitv  See  Id  §  951.10(a)(2)(ii). 
Sec^tion  951  10(b)(2)(ii)  of  the  existing 
.■\HP  regulation  provides  that  within  the 
first  vear  after  completion  of  an  AHP- 
assisted  rental  project,  the  member  must 
review  the  project  documentation  and 
make  a  certification  to  the  Bank  on 
tenant  income  targeting  and  rent 
commitments,  and  project  habitability- 


See  Id.  §951.10(b)(2)(ii).  The  Banks 
maintain  that  this  member  certification 
requirement  is  essentially  redundant 
with  the  requirement  in 
§951.10(a)(2)(ii)  that  the  project  owners 
make  a  certification  to  the  member  and 
the  Bank  on  the  same  items.  See  Id. 
§951.10(a)(2)(ii). 

Because  the  member  is  essentially 
duplicating  the  certification  already 
made  by  the  project  owner  to  the 
member  and  the  Bank,  it  seems 
reasonable  to  eliminate  the 
requirements  for  project  owner 
certification  to  the  member  and  member 
certification  to  the  Bank,  and  simply 
retain  the  requirement  for  project  owner 
certification  directly  to  the  Bank. 
Accordingly,  the  proposed  rule  would 
remove  the  requirements  for  project 
owner  certification  to  the  member  and 
member  certification  to  the  Bank  in 
§§951.10(a)(2)(ii)  and  951.10(b)(2)(ii). 
respectively.  A  number  of  commenters 
supported  the  proposed  changes  on  the 
basis  that  they  would  remove  redundant 
monitoring  requirements. 

Accordingly,  the  final  rule  adopts  the 
proposed  amendments  to 
§§  951.10(a){2){ii)  and  951.10(b)(2)(ii) 
without  change. 

E.  Uncommitted  or  Unused  AHP 
Funds— §951. 15(a)(2) 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  proposed 
rule,  a  higher  allowable  annual 
homeownership  set-aside  amount 
increases  the  possibility  that  demand  for 
such  funds  may  not  exhaust  the 
available  funds  by  the  end  of  the  year. 
Under  section  10(j)(7)  of  the  Bank  Act, 
90  percent  of  such  uncommitted  or 
unused  AHP  funds  generally  would  be 
required  to  be  deposited  by  the  Bank  in 
an  Affordable  Housing  Reserve  Fund 
established  and  administered  bv  the 
Finance  Board.  See  12  U.S.C.  1430(j)(7); 
12  CFR  951.15(a)(2).  No  such  Reserve 
Fund  has  been  established  to  date.  In 
order  to  minimize  the  possibility  of 
having  to  create  such  a  Reserve  Fund, 
the  proposed  rule  would  have  amended 
§  951.3(a)(1)  to  clarify  that  any 
homeownership  set-aside  funds  that  are 
not  committed  or  used  by  the  end  of  the 
year  in  which  they  were  set  aside  shall 
be  committed  or  used  by  the  end  of  such 
year  to  fund  project  modifications  or  the 
next  highest  scoring  AHP  applications 
in  the  Bank's  final  funding  period  of  the 
year  for  its  competitive  application 
program.  A  number  of  commenters 
generally  supported  the  proposed 
amendment.  Several  commenters 
recommended  allowing  uncommitted  or 
unused  homeownership  set-aside  funds 
to  be  carried  over  for  use  in  the  Bank's 
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homeownership  set-aside  programs 
during  the  following  year. 

Because  §  951.15(a)(2)  of  the  existing 
AHP  regulation  already  addresses  the 
treatment  of  uncommitted  or  unused 
AHP  funds  in  general,  the  final  rule 
amends  that  section  instead  of 
§  951.3(a)(1).  See  12  CFR  951.15(a)(2). 
Section  951.15(a)(2)  currently  provides 
that  any  homeownership  set-aside  or 
competitive  application  funds  that 
remain  uncommitted  or  unused  at  year- 
end  are  deemed  to  be  used  or  committed 
if,  in  combination  with  AHP  subsidies 
that  have  been  returned  to  the  Bank  or 
de-committed  from  canceled  projects, 
they  are  insufficient  to  fund:  (i)  the  next 
highest  scoring  AHP  applications  in  the 
Bank's  final  funding  period  of  the  year 
for  its  competitive  application  program; 
or  (ii)  pending  applications  for  funds 
under  the  Bank's  homeownership  set- 
aside  programs.  See  Id.  The  insufficient 
amounts  shall  be  carried  over  for  use  or 
commitment  during  the  following  year. 
See  Id.  Because  there  also  may  be 
uncommitted  or  unused  funds 
remaining  at  year-end  under  the 
competitive  application  program,  it  is 
reasonable  to  amend  the  regulation  to 
provide  that  approved  competitive 
application  projects  seeking 
modifications  shall  be  eligible  for  such 
remaining  competitive  application 
funds,  in  addition  to  being  eligible  for 
any  remaining  homeownership  set-aside 
funds.  The  final  rule  adopts  this 
amendment  in  §951.15(a)(2)(iii).  In 
addition,  while  the  current  regulation 
does  not  restrict  the  carried  over 
amounts  to  commitment  or  use  in 
specific  AHP  programs,  the  final  rule 
amends  the  last  paragraph  of 
§  951.15(a)(2)  to  clarify  that  such  carried 
over  amounts  may  be  committed  or  used 
in  either  the  Bank's  competitive 
application  program  or  homeownership 
set-aside  programs  during  the  following 
year. 

m.  Paperwork  Reduction  Act 

As  part  of  the  proposed  rulemaking, 
the  Finance  Board  published  a  request 
for  comments  concerning  the  proposed 
revisions  to  the  collection  of 
information  in  §§  951.3(a)(1), 
951.10(a)(l){ii),  and  951.10(b)(2)(ii)  of 
the  proposed  rule.  See  66  FR  23864, 
23867.  The  Finance  Board  submitted  the 
proposed  revisions  to  the  information 
collection,  and  accompanying  analysis, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  See  44  U.S.C. 
3507(d).  The  Finance  Board  received  no 
comments  on  the  proposed  revisions  to 
the  information  collection.  OMB  has 
approved  the  proposed  revisions  to  the 


information  collection  without 
conditions  and  assigned  control  number 
3069-0006  with  an  expiration  date  of 
fune  30,  2004. 

Likely  respondents  and/or  record 
keepers  are  Banks.  Bank  members, 
project  sponsors,  and  project  owners. 
The  Banks  will  use  the  information 
collection  to  determine  whether 
respondents  satisf\'  statutory  and 
regulatory  requirements  under  the  AHP 
Responses  are  mandatory'  and  are 
required  to  obtain  or  retain  a  benefit 
The  final  rule  does  not  substantively  or 
materially  modify  the  approved 
information  collection  Potential 
respondents  ase  not  required  to  respond 
to  the  collection  of  information  unless 
the  regulation  collecting  the  information 
displays  a  currently  valid  control 
number  assigned  by  OMB  See  Id 
section  3512(a).  The  final  rule  revises 
the  statements  in  tlie  AHP  regulation 
displaying  the  OMB  control  number  u> 
reflect  the  new  expiration  date  The 
title,  description  of  need  and  u.se,  and 
a  description  of  the  information 
collection  requirements  in  the  final  rule 
are  discussed  in  parts  I  and  II  of  the 
SUPPLEMENTARY  INFORMATION  section  uf 
the  final  rule. 

The  following  is  the  estimated  annual 
reporting  and  recordkeeping  hour 
burden  as  approved  by  OMB 

a.  Number  of  respondents  7.720 

b.  Total  annual  responses  10.749 
Percentage  of  these  responses  collected 
electronically:  0. 

c.  Total  annual  hours  requested 
65,461. 

d.  Current  OMB  inventor}'  64.274 
3.  Difference:  1,187 

The  following  is  the  estimated  annual 
reporting  and  recordkeeping  cost 
burden  as  approved  by  OMB: 

a.  Total  annualized  capital/startup 
costs:  0. 

b.  Total  annual  costs  (06-M I  0 

c.  Total  annualized  cost  requested 
$2,169,795. 

d.  Current  OMB  inventon' 
$2,118,170. 

e.  Dj^erence:  $51,625 

Comments  regarding  the  collection  of 
information  may  be  submitted  in 
writing  to  the  Federal  Housing  Finance 
Board  at  1777  F  Street,  NW, 
Washington,  DC  20006,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Federal  Housing  Finance  Board. 
Washington,  DC  20503 

IV.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities."  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA) 
See  5  U.S.C.  601(6).  Thus,  in  accordance 


with  section  bOSfb,'  fif  th(-  R¥ .\.  id 
section  6()51b),  the  FinaiK  •■  i^oard 
hereby  certifies  that  the  final  rule  will 
not  have  a  significant  economic  unpact 
on  a  substantial  number  of  small 
entities. 

List  of  SubH'fts  in  12  CFR  Part  951 

Community  development,  (j-edit. 
Federal  home  loan  banks.  Housing. 
Reporting  and  refordkeeping 
requirements 

Accordingly,  the  Financa  Board 
hereby  amends  part  951.  title  12. 
chapter  IX.  Code  of  Federal  Regulations. 
as  follows: 

PART  951— AFFORDABLE  HOUSING 
PROGRAM 

1   The  authority  citation  for  part  951 
continues  to  read  as  follows: 

.\uthority:  12  U.S.C.  1430(j). 

2.  In  part  951.  remove  the  date 
lanuary  31.  2003"  wherever  it  appears 
and,  in  its  place,  add  the  date  "June  30. 
2004" 

3  Amend  §  951.3  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§951.3     Operation  of  Program  and 
adoption  of  AHP  imptementation  plan. 

(a)  Allocation  of  AHP  contributions — 

( 1 )  Homeownership  set-aside  programs. 
Each  Bank,  after  (  onsullation  with  its 
Advisory  Council,  may  set  aside 
annually  in  the  aggregate,  up  to  the 
greater  of  $3  0  million  or  25  percent  of 
its  annual  required  .WiP  i  (.mtribution  to 
provide  funds  to  members  partu.ipating 
in  the  Bank  s  homeownership  set-aside 
programs,  pursuant  to  the  requirements 
of  this  part   In  cases  where  the  amount 
of  homeownership  set-aside  funds 
applied  for  b\  members  in  a  given  vear 
exceeds  the  amount  available  for  that 
vear,  a  Bank  ma\  allocate  up  to  the 
greater  of  $3  0  million  or  25  percent  of 
its  annual  required  AHP  contribution 
for  the  subsequent  vear  to  the  current 
year's  homeownership  set-aside 
programs  pursuant  to  written  policies 
adopted  bv  the  Bank  s  board  of 
directors   Beginning  m  2002  and  for 
subsequent  vear*-  the  maximum  dollar 
limits  set  forth  in  this  paragraph  shall  be 
ad)usted  annualU  by  the  Finance  Board 
to  reflect  an\  percentage  increase  in  the 
pri?c:eding  year  s  T/msumer  Price  Index 
(t:PI)  for  all  urban  consumers,  as 
published  by  the  Department  of  Labor. 
Each  vear  as  soon  as  practicable  after 
the  publu  ation  of  the  previous  year's 
CPl,  the  Finan(  e  Board  shall  publish 
notice  bv  Federal  Register,  distribution 
of  a  memiorandum,  or  otherwise,  of  the 
(;PI-ad)usted  limits  on  the  maximum 
set-aside  dollar  amount   ,\  Bank  may 
establish  one  or  more  homeownership 
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set-aside  programs  pursuant  to  written 
policies  adopted  by  the  Bank's  board  nf 
directors  A  Bank's  board  of  directors 
shall  not  delegate  to  Bank  officers  or 
other  Bank  employees  the  responsibility 
for  adopting  such  policies. 


§951.4    [Amended] 

4.  Amend  §951.4  by: 

a.  In  paragraph  (a),  after  the  term 
"housing",  adding  the  words  ■,  and 
community  apd  not-for-profit 
organizations  activelv  involved  in 
providing  or  promoting  community 
lending. ': 

b.  In  paragraph  (b),  after  the  term 
"housing",  adding  the  term  "and 
community  lending": 

c.  In  paragraph  (n(l).  removing  thn 
term    commuiuty  investment" 
wherever  it  appears  and  adding,  in  its 
place,  the  term  "communitv  lending"; 
and 

d.  In  paragraph  (f)(3).  removing  the 
term  "community  development"  .\nii 
adding,  in  its  place,  the  term 
"communitv  lending". 

§951.5    [Amended]  I 

5  .^mend  §951.5  bv  removing 
paragraph  (aj(7)(iiil 

§951.8    [Amended] 

6  Amend  §951. 8(c)(3)  by: 

a  Removing  the  heading  for 
paragraph  (c)(3](i); 

b  Removing  paragraph  designation 
!c)(3)(i):  and 

c  Redesignating  paragraph  (c)(3)(ii)  as 
paragraph  ((:)(4j.  and  removing  the 
paragraph  heading    Reconciliation  of 
AHP  hind"  and  adding,  in  its  place,  the 
revised  heading    .AHP  outldv 
adjustment 

7.  .Amend  §951.10  by: 

a  Revising  paragraph  (a)(l)(ii}: 

b  In  paragraph  {a)(2)(ii),  removing  the 
words  "the  member  and"  and  the  words 
"the  member  or"  wh>'re%er  thev  appear, 
and 

c  In  paragraph  (b)(J).  removing 
paragraph  (b)(2)(iii.  and  removing 
paragraph  designation  (b)(2)(ij. 

The  revisum  reads  as  follows: 

§951.10    Initial  monitoring  requirements. 

(a)  •    *    • 

(1)  *  ;  * 

(ii)  Where  .AHP  subsidies  are  used  to 
finance  the  purchase  of  owner-occupied 
units,  (he  project  sponsor  must  maintain 
household  income  verification 
documentation  available  for  review  by 
the  member  or  the  Bank 
•         •         •         •         *  j 

8  .Amend  §  95M5(a)(2l  bv: 

a  In  paragraph  (a)(2)(ii),  removini;  th'' 
period  and  adding  a  semicolon  in  its 
place; 


h  .Adding  a  paragraph  (a)(2)(iii);  and 
(    Redesignating  the  last  sentence  of 

the  section  as  paragraph  (a)(3)  and 

revising  it. 
The  addition  and  revisions  read  as 

follows: 

§951.15     Affordable  Housing  Reserve 
Fund. 

(a)  *   *    * 

(2)*    *   * 

(iii)  Project  modifications  approved 
bv  the  Bank  pursuant  to  the 
reuuirements  of  this  part. 

{3]  Carryover  of  insufficient  amounts. 
Such  insufficient  amounts  as  described 
in  paragraph  (a)(2)  of  this  section  shall 
be  carried  over  for  use  or  commitment 
in  the  following  vear  in  the  Bank's 
competitive  application  program  or 
homeownership  set-aside  programs. 


Dated:  September  26.  2001. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

].  Timothy  O'Neill, 

Chairman. 

|FR  Doc.  01-24.S86  Filed  10-2-01,  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart35 

[Docket  No.  NE124:  Special  Conditions  No. 
35-002-SC] 

Special  Conditions;  Hartzell  Propeller 
Incorporated.  Model  HC-E5A-2/E8991 
Propeller 

AGENCY:  Federal  Aviation 
A.imniistration(FAA).  DOT 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  The  F.AA  is  issuing  special 
<  nnditions  for  the  Hartzell  Propeller 
In(  orporated  model  HC-I-:5.A-2/E8991 
cnnstant  spcfd  propeller.  This  five- 
bladed  propeller  has  blades  constructed 
of  composite  materials.  This  design 
feature  is  novel  and  unusual  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safetv  standards  for  propeller 
blades  constructed  of  composite 
materials  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  e.xisting  airworthiness  standards. 
DATES:  The  effective  date  of  these 
^})»>(.ial  conditions  is  December  1.  2001. 
Comments  must  be  received  on  or 
before  November  19,  2001. 


ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to;  Federal  Aviation  Administration, 
Office  of  the  Regional  Counsel,  Attn: 
Rules  Docket  No.  NE124,  12  New- 
England  Executive  Park,  Burlington, 
Massachusetts,  01803-5299.  Comments 
must  be  marked;  Docket  No.  NE124. 
Comments  may  be  inspected  in  the 
Rules  Docket  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Turnberg.  FAA,  Engine  and  Propeller 
Standards  Staff,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  ANE-110,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts,  01803-5229;  telephone: 
(781)  238-7116:  fax;  (781)  238-7199;  e- 
mail;  iayturnberg@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  December  1,  2001; 
however,  the  FAA  invites  interested 
parties  to  submit  comments  on  the 
special  conditions.  Comments  should 
identify  the  Rules  Docket  and  special 
conditions  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
The  FAA  will  consider  all  comments 
received  by  the  closing  date.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  NE124  "  The  postcard  will 
be  date-stamped  and  returned  to  the 
commenter. 

Background 

On  May  3,  2000,  Hartzell  Propeller 
Incorporated  applied  for  an  amendment 
to  type  certificate  (TC)  number  P20.NE  to 
add  a  new  model  HC-E5A-2/E8991 
propeller.  The  HC-E5A-2/E8991 
propeller,  which  is  a  derivative  of  the 
HC-E5  propeller  currently  approved 
under  TC  P20NE,  has  blades 
constructed  of  composite  material. 
These  special  conditions  address  the 
following  airworthiness  issues  for  the 
Hartzell  Propeller  Incorporated  model 
HC-E5A-2/E8991  propeller: 
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1.  Centrifugal  load  tests; 

2.  Fatigue  limits  and  evaluation; 

3.  Bird  impact:  and 

4.  Lightning  strike. 

The  Hartzell  Propeller  Incorporated 
model  HC-E5A-2/E8991  propeller 
incorporates  blades  constructed  of 
composite  material  This  material  has 
fibers  that  are  woven  or  aligned  in 
specific  directions  to  give  the  material 
directional  strength  properties.  These 
properties  depend  on  the  type  of  fiber, 
the  orientation  and  concentration  of 
fiber,  and  the  resin  matrix  material  that 
binds  the  fibers  together.  Composite 
materials  introduce  fatigue 
characrteristics  and  failure  modes  that 
differ  from  metallic  materials. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21,101.  Hartzell  Propeller  Incorporated 
must  show  that  the  model  HC-E5A-2/ 
E8991  propeller  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  TC  P20\E 
or  the  applic;able  regulations  in  effect  on 
the  date  of  application  for  the  change. 
The  regulations  incorporated  by 
reference  in  the  TC  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  original  t\pe 
c:ertification  basis  for  the  HC-E.S  series 
propeller  is  14  CFR  part  33.  effective 
October  14.  1980.  as  amended  by 
Amendments  35-1  through  33-3 
Effective  August  18.  1990.  the  HC-E5B- 
5  propeller  was  added  to  the  type 
certificate,  using  Amendments  35-1 
through  35-6  as  the  certification  basis 

Section  21.16  authorizes  the  FAA  to 
issue  special  conditions,  using  the 
procedure  prescribed  in  14  CFR  part  1 1. 
when  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  Special 
conditions  are  initially  applif:able  to  the 
model  for  which  they  are  issued  Should 
the  type  certificate  for  that  model  be 
amended  later  to  include  an\  other 
model  that  incorporates  the  same  novel 
or  unusual  design  feature,  or  should  dn\ 
other  model  already  nicluded  on  the 
same  type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(l ). 
Special  t:onditions  become  part  of  the 
type  c:ertification  basis  for  that  product 
in  accordance  with  §  21  17(a)(2), 

Novel  or  Unusual  Design  Features 

The  FAA  finds  that  the  HC-E5A-2/ 
E8991  propeller  incorporates  blades 
constructed  of  composite  materials,  a 
novel  and  unusual  design  feature  for 
which  the  airworthiness  regulations  in 
part  35  do  not  contain  adequate  or 


appropriate  safety  standards.  Special 
conditions  for  centrifugal  load  tests, 
fatigue  limits  and  evaluation,  bird 
impact,  and  lightning  strike  address  this 
novel  and  unusual  design  feature. 

Centrifugal  Load  Trsts 

Section  .35  35  currenth  roquir^'-  that 
the  huh  and  blade  retention 
arrangement  of  propelU'rs  with 
detachable  blades  be  tested  to  a 
centrifugal  load  of  twice  the  maxim iiiii 
centrifugal  force  tn  which  the  propeller 
would  be  subjected  during  operation 
This  requirement  is  limitcii  Id  the  blade 
and  hub  retention  hardware  and  does 
not  address  composite  materials  and 
composite  construction  of  the  propeller 
assembh  or  changes  in  materials  due  to 
service  degradation  and  environmental 
factors. 

Fatigue  Limits  and  Evaluation 

The  current  requirement  does  not 
adequately  address  composite  materials, 

as  it  is  limited  to  metallic  hubs  and 
blades  and  primary  load-carr\'ing  metal 
components  of  non-metallic  blades.  The 
special  conditions  expand  the 
requirements  to  include  all  materials 
and  to  account  for  material  degradation 
expected  in  service,  material  property 
\  ariations.  manufacturing  variations, 
and  envinmmental  effects  The  special 
conditions  clanf\  that  the  fatigue  limits 
mav  b«>  determined  b\  tests  or  analvsis 
based  on  tests. 

The  special  conditions  require  the 
applicant  lo  conduct  fatitjue  evaluation 
on  a  typical  aircraft  or  nn  an  aircraft 
used  during  aircraft  c:ertifi cation  to 
conduc:!  the  vibration  tests  and 
e\aluation  required  In  either  *?<^  23.907 
or  25,907.  The  typic;al  aire  raft  mav  be 
one  used  to  develop  design  criteria  for 
the  propeller  or  another  appropriate 
aircraft 

Bird  Impart 

(Currenth  there  are  nu  bud  impact 
requirements  in  part  35.  The  existing 
requirements  onlv  address  the 
airwurthiness  considerations  associated 
vMth  propellers  that  use  wood  or  metal 
blades.  Propeller  blades  of  this  type 
have  demonstrated  good  service 
experience  following  a  bird  strike. 
Propeller  blade  and  spinner 
construction  now  uses  composite 
materials  that  ha\e  a  higher  (intent i.il  fur 
damage  from  bird  impac  t 

The  need  for  bird  impai  t 
rt^quirements  was  rec ogni/ed  \s  hen 
composite  blades  were  intniciin  eii  m 
the  1970s;  the  safet\  issue  has  been 
addressed  bv  special  tests  and  spec  lal 
conditions  for  composite  blade 
certific,ations  These  special  conditions 
were  unique  for  each  propeller  and 


effectively  stated  that  the  propeller  must 
be  able  to  withstand  a  four  pound  bird 
impact  withi  ;;♦       ,'[  ihuting  to  a 
hazardous  ;  ;    ,    .     i     tfect.  These 
special  tests  and  special  conditions  have 
been  effective  for  over  forty  million 
fiight  hours.  There  have  not  been  any 
accidents  attributed  to  bird  impact  on 
composite  propellers.  The  selection  of  a 
four  pound  bird  has  been  substantiated 
by  the  extensive  service  history  of 
blades  that  have  been  designed  using 
the  four  pound  bird  criteria. 

Lightning  Strike 

Currently  there  are  no  lightning  strike 
requirements  in  part  35.  The  need  for 
lightning  strike  requirements  was 
recognized  when  composite  blades  were 
first  introduced  in  the  1970s:  the  safety 
issue  has  been  addressed  by  special 
tests  and  special  conditions  for  each 
design  using  composite  blades  The 
special  tests  and  special  conditions, 
which  were  unique  for  each  propeller, 
effectively  stated  that  the  propeller  must 
be  able  to  withstand  a  lightning  strike 
without  contributing  to  a  hazardous 
propeller  effect.  These  special  tests  and 
special  conditions  have  been  effective 
for  over  forty  million  flight  hours.  There 
have  not  been  any  accidents  attributed 
to  a  lightning  strike  on  composite 
propellers. 

Applicability 

These  special  conditions  are 
applicable  to  the  Hartzell  Propeller 
Incorporated  model  HC-E5A-2/E8991 
propeller.  Should  Hartzell  Propeller 
incorporated  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  features,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

Ihis  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  propellers.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
propeller. 

Tne  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued  The  FAA  has 
determined  that  prior  public  notice  and 

!i.!ii'  !it  are  unnecessary' and  that  good 
c;ause  exists  for  adopting  these  special 
conditions  immediately.  Therefore, 
these  special  conditions  are  being  made 
effective  December  1,  2001.  The  FAA  is, 
however,  requesting  comments  to  allow 
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interested  parties  to  submit  views  that 
mav  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above 

List  of  Subjects  in  14  CFR  Part  35 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  authoritv  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 

44702,  44"04 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  tvpe 
certification  basis  for  the  Hartzell 
Propeller  Incorporated  model  HC-E,t.^- 
2/E8991  propeller 

In  addition  to  the  requirements  of  part 
35,  the  following  requirements  apply  to 
the  propeller: 

(a)  Definitions  I'nless  otherwi.se 
approved  bv  the  .Administrator  and 
documented  in  the  appropriate  manual- 
and  certificat'on  documents,  for  the 
purpose  of  these  special  conditions  the 
following  definitions  applv  to  the 
propeller: 

(1 )  Hazardous  propeller  effects.  The 
following  are  regarded  as  hazardous 
propeller  effects: 

(i)  .Significant  overspeed  of  the 
propeller 

(ii)  Development  of  excessive  drag. 

(iii)  Thrust  in  the  direction  opposite 
to  that  commanded  bv  the  pilot 

(iv)  Release  of  the  propeller  or  dn\ 
major  portion  of  the  propeller. 

(v)  Failure  that  results  in  excessive 
unbalance. 

(vi)  L'nintended  movement  of  the 
propeller  blades  below  the  established 
minimum  in-flight  low  pitch  position. 

(2)  Major  propeller  effects  The 
following  are  regarded  as  major 
propeller  effects: 

(i)  Inability  to  feather  the  propelipi 
(for  feathering  prtjpfllersl 

(ii)  Inabilitv  to  command  a  change  in 
propeller  pitch 

(iii)  Significant  uncommandfd  change 
in  pitch 

(iv)  Significant  uncontrollable  torque 
or  speed  fluctuation 

(b)  Centrifugal  load  tests  It  must  be 
demonstrated  that  a  propelU-r. 
accounting  for  environmental 
degradation  expected  in  service, 
complies  with  paragraphs  (bKH.  (h)(2) 
and  (b)(:})  of  these  special  conditions 
without  evidence  of  failure. 
malfunction,  or  permanent  deformation 
that  would  result  in  a  ma|or  or 
hazardous  propeller  effect 
Environmental  degradation  may  be 


accounted  for  bv  adjustment  of  the  loads 
during  the  tests 

(1)  The  hub.  blade  retention  system. 
and  counterweights  must  be  tested  for  a 
period  of  one  hour  to  a  load  equivalent 
to  twice  thf'  maximum  centrifugal  load 
to  vvhu  h  the  propeller  would  be 
subjected  during  operation  at  the 
maximum  rated  rotational  speed. 

(2)  If  appropriate,  blade  features 
associated  with  transitions  to  the 
retention  system  (eg.,  a  composite  blade 
bonded  to  a  metallic  retention)  may  be 
tested  either  during  the  test  required  by 
paragraph  {b)(l)  or  in  a  separate 
component  test 

(3)  Components  used  with  or  attached 
to  the  propeller  (e.g..  spinners,  de-icing 
equipment,  and  blade  erosion  shields) 
must  be  subjected  to  a  load  equivalent 
to  159  percent  of  the  maximum 
centrifugal  load  to  which  the 
component  would  be  subjected  during 
operation  at  the  maximum  rated 
rotational  speed.  This  must  be 
performed  by  either: 

(i)  Testing  at  the  required  load  for  a 
period  of  30  minutes;  or 
(ii)  Analysis  based  on  te.st. 

(c)  Fatigue  limits  and  evaluation 

(1)  Fatigue  limits  must  be  established 
by  tests  or  analysis  based  on  tests,  for 
propeller: 

(i)  Hubs: 

(ii)  Blades;  and 

(iii)  Blade  retention  components. 

(2)  The  fatigue  limits  must  take  the 
following  into  account: 

(i)  All  known  and  reasonably 
foreseeable  vibration  and  cyclic  load 
patterns  that  are  expected  in  service; 
and 

(ii)  Expected  service  deterioration, 
variations  in  material  properties, 
manufacturing  variations,  and 
environmental  effects. 

(3)  A  fatigue  evaluation  of  the 
propeller  must  be  conducted  to  show 
that  hazardous  propeller  effects  due  to 
fatigue  will  be  avoided  throughout  the 
intended  operational  life  of  the 
propeller  (m  either: 

(i)  The  intended  airc:raft,  by 
complving  with  ^<5  23  907  or  25.907  as 
applicable;  or 

(ill  A  typiial  aircraft 

(d)  Bird  impact.  It  must  be 
demonstrated,  by  tests  or  analysis  based 
on  tests  or  experience  on  similar 
designs,  that  the  propeller  is  capable  of 
withstanding  the  impact  of  a  four  pound 
bird  at  the  critical  location(s)  and 
critical  flight  mnditinnls)  of  the 
intended  aircraft  without  causing  a 
major  nr  hazardous  propeller  effect. 

(ej  Lightning  strike.  It  must  be 
demonstrated,  bv  tests  or  analysis  based 
on  tests  or  ex[ierien<:e  on  similar 
designs,  that  the  propeller  is  capable  of 


withstanding  a  lightning  strike  without 
causing  a  major  or  hazardous  propeller 

effect. 

Issued  in  Burlington.  MassH(.husetts  on 
■September  17,  2001, 
lay  ]■  Pardee, 

Manager.  Engine  and  Pmpeller  Directorate. 
Aircraft  Certification  Ser\'icr. 

[FR  Doc,  01-24429  FiieH  10-2-01;  H:4,t  ami 
BILUNG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-SW-37-AD:  Amendment 
39-12449;  AD  2001-20-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Beii 
Helicopter  Textron  Canada  Model 
206L-4  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron  Canada  (BHTC) 
Model  206L— 4  helicopters  that  requires 
installing  a  high  altitude  tail  rotor  static 
stop  yield  indicator  (indicator)  to  allow 
operators  to  detect  excessive  bending 
loads  sustained  by  the  tail  rotor  yoke.  A 
preflight  check  of  the  indicator  is  also 
required.  This  amendment  is  prompted 
by  a  determination  that  a  tail  rotor  yoke 
with  a  high  altitude  rotor  system  is 
susceptible  to  a  static  and  dynamic 
overload.  Static  overload  could  occur 
after  the  tail  rotor  yoke  sustains  an 
excessive  bending  load  due  to  a  strike 
from  a  ground  vehicle.  Dynamic 
overload  could  occur  as  a  result  of  a 
hard  landing.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  tail  rotor  yoke  in  flight  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  November  7.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7.  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada. 
12.800  Rue  de  I'Avenir,  Mirabel,  Quebec 
I7I1R4,  telephone  (450)  437-2862  or 
(800)  363-8023.  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas:  or 
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at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Miles.  Aviation  Safety  Engineer, 
FAA.  Rotorcraft  Direc:torate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111. 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  BHTC  Model  206L- 
4  helicopters  was  published  in  the 
Federal  Register  on  June  25.  2001  (66 
FR  33649).  That  action  proposed  to 
require  installing  an  indicator.  F/N  206- 
011-752-101.  wUhin  100  hours  time-in- 
service.  Requiring  a  preflight  visual 
check  for  damage  to  the  indicator  was 
also  proposed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  w^re  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed 

The  FAA  estimates  that  16  helicopters 
of  US  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.5 
work  hour  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour 
Required  parts  will  cost  approximately 
$1,753.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  VS.  operators 
is  estimated  to  be  $28,528. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government  Therefore,  it  is 

determined  that  this  final  rule  diifs  nnt 
have  federalism  implicatKui'-  uiuiiT 
Executive  Order  13132 

For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  rpgulator\  action    under 
Executive  Order  12866,  [2'-  i^  rmt  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  144 
FR  11034^  Februarv  26,  1979|;  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negatuc   mi  <i 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibilitv  Act,  A  final  e\aluatioii  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  ma\'  be  obtained  fmm  the  Rules 
Docket  at  the  location  prn\  ided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordinglv.  pursuant  to  the 
authoritv  delegated  tn  me  bv  the 
Administrator,  the  Federal  .Aviation 
.Administration  amends  part  <M  !<\  Mi' 
Federal  Aviation  Regulations  i  14  (  VH 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39  , 
continues  to  read  as  follows: 

Authority:  4'i  I    S  (     ll)6|^],  40113,44701. 

§39.13    [Amended] 

2,  Section  39  13  is  amended  by 
adding  a  new  airworthiness  <iire(  tive  to 
read  as  follows 


2()01-Z(M):i     Kfll  MeliLoplfi   Itxtrun 

(  andilii  iment  39-12449.  Docket 

No.  ZUUu-^U-J7-AD. 

Applicability:  Model  206L— 4  helicopters, 
with  High  Altitude  Tail  Rotor  Kit.  part 
number  (P/N)  206-704-722-101  (BHT-20&- 
SI-2054),  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  yoke  in 
flight  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  100  hours  time-in-service, 
install  a  high  altitude  tail  rotor  static  stop 
yield  indicator  (indicator).  P/N  206-011- 
752-101,  in  accordance  with  the 
Accomplishment  Instructions.  Part  II.  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
206L-96-104,  Revision  B,  dated  |uly  24, 
1998. 

(b)  Before  each  engine  start,  check  the 
indicator  for  damage  in  accordance  with 
Figure  1  of  this  AD.  If  damage  is  found, 
before  further  flight,  replace  the  damaged 
indicator  with  an  airworthy  indicator,  and 
replace  the  tail  rotor  yoke,  P/N  406-012- 
ic.        '    ,•  "  an  airworthy  tail  rotor  yoke. 

BILLl^G  CODE   4910— 13-U 
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Normal 


Deformed 


Normal  and  Deformed  (damaged)  Indications  of  the 
High  Altitude  Tail  Rotor  Static  Stop  Yield  Indicator  (P/N  206-011-752-101) 


Figure  1 


BILUNG  CODE  4910-13-C 

(c)  An  owner' operator  (pilot)  holding  at 
least  i  private  pilot  certificate  may  perform 
the  visual  check  required  bv  paragraph  (b)  of 
this  AD  and  must  record  compliance  in  the 
helicopter  maintenance  records  in 
accordance  with  14  CFR  4't  1'  and 
91.417(a)(2)(v!) 

(d)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  ac  ceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Rotorcraft 
Certification  Office  Rotorcraft  Directorate, 
¥.\.\  Operators  shall  submit  their  requests 
through  an  F.\A  Principal  Maintenance 
Inspec  tor  who  may  concur  or  com.ment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Ortifu  ation  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from,  the  Rotorcraft  Certification 
Office- 

ie)  Special  flight  permits  m<i\  be  issued  in 
accordance  with  14CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  thi-  ,\rj  (  an  be 
ac(.omplished 

(fl  The  modification  -.tiall  h>'  done  in 
at.corddiice  with  the  .\c(.(jmplishment 
Instructions,  Part  11.  Bel!  Helicopter  Textron 
Alert  Service  Bulletin  No.  206L-96-104, 
Revision  B   dated  luly  24,  1998.  This 
in(  iirponitior,  ti\  refj-rence  was  approved  by 
the  [)ir>^i  ifir  .j!  thf  F>'iiMral  Register  in 
a(.(  or(l,.iI'-' ••  '>v;'h  ">  !'  s(;    t'C,,'  a'v:   '.  '  VH 
part  SI    (,ii[j;>'-.  nui'.  b.'  '  tt-t.i.iifii  !'c:ni  ii.'l 
Helicopter  lextroTi  (  ,ir..nl,i,  12,8(J()  Rue  de 
!'.\venir,  Mirabel,  Quetjec  |7)lR4,  telephone 


(450)  437-2862  or  (800)  363-80;^.i,  fax  (450) 
433-0272.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth.  Texas:  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NVV.,  suite  700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
November  7,  2001. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98-1 1 . 
dated  June  16,  1998. 

Issued  in  Fort  Worth.  Texas,  on  September 
24,2001. 

David  .\.  Downey, 

ManagtT.  Holorcraft  Directorate .  Aircraft 
Certification  Service. 

(PR  Dot    ni -24022  Filed  10-2-01.  8  45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-09-AD:  Anfiendment 
39-12450,  AD  2001-20-04] 

RIN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

AGENCY:  Feciffdl  AvidtlDn 
AdrninistratiDn,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Agusta  S.p.A.  (Agusta)  Model  A109E 
helicopters  that  requires  modifying  the 
passenger  compartment  sliding  doors  by 
installing  certain  locking  mechanism 
kits.  This  amendment  is  prompted  by 
accidental  opening  of  a  passenger 
compartment  sliding  door  (door)  in 
flight  due  to  a  door  locking  mechanism 
that  is  too  easy  to  accidentally  open. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  accidental  opening 
of  a  door  in  flight  and  subsequent  loss 
of  objects  that  could  damage  the  rotor 
system. 

DATES:  Effective  November  7,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7.  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Agusta,  21017  Cascina  Costa  di 
Samarate  (VA)  Italy,  Via  Giovanni 
Agusta  520,  telephone  39  (0331)  229111, 
fax  39  (0331)  229605-222595.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd..  Room  663.  Fort  Worth,  Texas:  or 
at  the  Office  of  the  Federal  Register.  800 
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North  Capitol  Street.  NW,.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Monschke,  Aviation  Safety 
Engineer.  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5116, fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Agusta  Model  A109E 
helicopters  was  published  in  the 
Federal  Register  on  lune  25,  2001  (66 
FR  33651).  That  action  proposed  to 
require  modifying  the  doors  installed  on 
Agusta  S.p.A.  Model  A109E  helicopters 
up  to  and  including  serial  number 
11099  by  installing  door-locking 
mechanism  kits,  part  number  109- 
0823-03-101  and  -102.  within  90  days. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  11  helicopters 
of  U.S.  registry'  will  be  affected  by  this 
AD  and  that  it  will  take  approximately 
8  work  hours  per  helicopter  to  modify* 
the  doors.  The  average  labor  rate  is  $60 
per  work  hour.  The  manufacturer  states 
in  its  alert  service  bulletin  that  it  will 
reimburse  8  work  hours  at  $40  per  work 
hour  and  will  supply  the  parts  to 
modify-  the  locking  mechanism  on  the 
doors.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  Si  760. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  i.s 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Incorporation  hv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tc  th^ 
authority  delegated  t(j  me  b\  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulation,'-  il4  ('PR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  fnr  part  <9 
continues  to  read  as  follows: 

•Authority:  4*^  i;,SC,  106(g),  401  l,i.  44701. 

§39.13    [Amended] 

2,  Section  39  13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-20-04     .\gusta  S.p.A.:  Amendment  39- 
i2450  Docket  No.  2001  S\V-09  AD. 

Applicability:  Model  A109E  tielicopters. 
up  to  and  including  serial  number  1 1099, 
(  ertifitated  in  any  category. 

.Note  1:  This  .\D  applies  to  each  helicopter 
identified  in  the  pre<  eding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.*\D,  For  helicopters  that  have  been  modified 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AU  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i  ompliance  in 
atiordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
te[)air  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
^pe<  ifif  proposed  actions  to  address  it.  . 

Compliance:  Required  within  90  days, 
unless  accomplished  previously. 

Til  prevent  accidental  opening  of  a 
pa^senger  i  (>nipartment  door  (door)  during 
flight,  ai  (  omphsh  the  tollnwing: 

(a)  \ti>dif\  i\uh  [lasseiiger  compartment 
-.liding  door  h\  in>talling  locking  mechanism 
kits,  part  numb.-r  d'  \)  109-0823-03-101 
and  -102.  in  aci  ordance  with  the 
(Compliance  Instructions  of  Agusta  Bollettino 
Tecnico  No   109t:F-16,  dated  December  21, 
2000 

(b)  .\n  alternati\e  method  iif  compliance  or 
adiustmenl  of  the  compliaiii  e  time  that 
provides  an  ai  i  epiable  level  of  safetv  may  be 
ii'ied  if  approved  by  the  Manager.  Regulations 
(iroup.  Rotorc  raft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  c  one  ur  or  comment  and  then  .send 

it  to  the  Manager.  Regulations  Group. 
Note  2:  liifuMTiation  concerning  the 
existeni  e  oi  approved  alternative  methods  of 


c  oliiplirtiiLe  v\iUi  Itn*.  AiJ    il  an\.  ma\  L)e 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  mav  be  Lssued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  Compliance  Instructions 
of  Agusta  Bollettino  Tecnico  No.  109EP-16. 
dated  December  21.  2000.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Agusta.  21017  Cascina 
Costa  di  Samarate  (VA)  Italy.  Via  Giovanni 
Agusta  520.  telephone  39(0331)  229111,  fax 
39  (0331)  229605-222595.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd..  Room  663.  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
■  November  7,  2001. 

The  subject  of  this  AD  is  addressed  in  Ente 
Nazionale  per  I'Aviazione  Civile  (Italy)  AD 
2001-019.  dated  January  5.  2001. 

Issued  in  Fort  Worth.  Texas,  on  September 

24    2001 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 

Certification  Service 

[FR  Doc.  01-24623  Filed  10-2-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-SW-34-AD   Amendment 
39-12452:  AD  2000-10-08  Rl) 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N1.  AS-365N2. 
and  SA-366G1  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  Tins  amendment  revises  an 
ex.i-t;rii;  airworthiness  directive  (AD)  for 
Euruc  iipter  France  (ECF)  Model  SA- 
365N1,  AS-365N2.  and  SA-366G1 
helicopters.  That  AD  currently  requires 
inspecting  each  tail  rotor  blade  for 
bonding  separation,  measuring  the 
clearance  between  the  tip  of  each  tail 
rotor  blade  and  the  circumference  of  the 
air  duct,  and  replacing  the  blade  if 
necessarv  This  amendment  requires  the 
same  ,11  t;    11-  but  allows  the  pilot  to 
perform  the  daily  visual  check  and 
contains  a  damage  allowance  for  certain 
blades.  This  amendment  is  prompted  by 
FAA  determination  that  the  pilot  can 
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check  for  a  cracked,  blistered,  or 
wrinkled  blade  and  that  some 
debonding  of  the  blade  is  acceptable. 
The  actions  specified  by  this  AD  are 
intended  to  allow  a  pilot  check,  to 
prevent  unacceptable  damage  to  a  tail 
rotor  blade,  and  to  prevent  loss  of  tail 
rotor  control  and  subsequent  loss  of 
control  of  the  helicopter 
EFFECTIVE  DATE:  November  7  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles,  Aviation  Safety  Eni^ineer, 
FAA.  Rotorcraft  Directorate,  Regulations 
Group.  Fort  Worth.  Texas  7619,1-0111. 
telephone  (817)  222-5122.  fax  (817] 
222-5961 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  bv 
revising  AD  2000-10-08.  Amendment 
3*-11732  (65  FR  31256.  May  17   2000). 
for  ECF  Model  SA-365N1.  AS-365N2. 
and  S.^-SSeGl  helicopters,  was 
published  in  the  Federal  Register  on 
June  11.  2001  (66  FR  31189).  The  action 
proposed  to  revise  AD  2000-10-08  tn 
allow  a  "visual"  check  of  each  tail  mtor 
blade  for  a  crack,  wnnkling,  or  a  blister. 
within  10  hours  time-in-service  (TIS) 
and  thereafter  before  the  first  flight  of 
each  day.  Also  proposed  was  allowing 
some  debonding  in  blades,  part  number 
365A 12-0020-02  and  365 Al 2-0020-03 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment   No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public  The  FAA  has 
determined  that  air  safetv  and  the 
public  interest  require  the  adoption  uf 
the  rule  as  proposed 

The  FAA  estimates  that  1  36 
helicopters  of  I'S.  registn,-  will  be 
affected  by  this  AD  If  a  tapping 
inspection  is  required,  it  will  take 
approximately  1  work  hour  per 
helicopter  to  conduct,  and  the  average 
labor  rate  is  S60  per  work  hour  If 
necessar\'.  replacing  a  blade  would  take 
approximately  4  hours  and  required 
parts  would  cost  approximately  Si  .000 
per  helicopter  Based  on  these  figures. 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  Si 76.800. 
assuming  a  blade  must  be  replaced  on 
each  affected  helicopter 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 


the  States,  on  the  relationship  between 
the  national  Covernment  and  the  States, 
or  on  ^h^'  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
ha\e  federalism  implu.dtions  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2j  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  havp  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  .\  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  th*=  F.'\A,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd  ,  Room  663,  Fort 
Worth,  Texas 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  Tht^  authority  citation  for  part  39 
continues  to  read  as  follows; 

.\uthontv:  49  U.S.C.  106(gl,  40113   44701 

§39.13     [Amended] 

2  Section  39  13  is  amended  by 
removing  Amendment  39-11732  (65  FR 
31256.  May  17,  2000),  and  by  adding  a 
opw  airworthint»ss  directive  (AD), 
.Amendment  39-12452.  to  read  as 
follows: 

20OO-10-08  Rl     Eurocopter  France: 

Afii'-t'.iini.'iil   ii*^124)2   Docket  No,  99- 
sV\  -,J4-.AD   Revises  .AD  2000-10-08. 
Amendment  39-11732.  Docket  No.  99- 
SW-34-AD. 


Applicability:  Model  SA-365N].  .AS- 
,?6,tN2.  and  S.A-366G1  helicopters,  with  a 
tail  rotor  blade,  part  number  (P'N)  365.A33- 
2131,  365.A12-001U,  or  36,t.A1  2-0020,  all 
dash  numbers,  installed,  reriifitated  m  anv 
c.alegorv. 

Note  1:  This  AD  applies  tn  ear  h  helunpter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.AD,  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  a  tail  rotor  blade 
(blade),  loss  of  tail  rotor  control,  and 
subsequent  loss  of  control  of  the  helicopter; 

(a)  Within  10  hours  time-in-service  (TIS) 
and  thereafter  before  the  first  flight  of  each 
day,  visually  check  each  blade  (see  Figure  1) 
for  a  crack,  blister,  or  wrinkling.  An  owner/ 
operator  (pilot),  holding  at  least  a  private 
pilot  certificate,  may  perform  the  visual 
check  and  must  enter  compliance  into  the 
aircraft  maintenance  records  in  accordance 
with  14  CFR  sections  43  11  and 
91,417(a)(2)(v)), 

(b)  If  a  crack,  blister,  or  wrinkling  is  found 
as  a  result  of  the  visual  check,  at;complish 
the  following  before  further  flight  (see  Figure 
1); 

(1)  Zone  A:  If  a  blister  is  detected  on  the 
blade  suction  face,  conduct  a  tapping  test 
inspection  on  the  whole  blade  for  bonding 
separation, 

(i)  For  blades.  P/N  36.SA33-2131— all  dash 
numbers,  365A12-O010 — all  dash  numbers, 
and  365 Al 2-0020-00,  and  -01.  if  bonding 
separation  or  a  crack  is  found,  replace  the 
blade  with  an  airworthy  blade  before  further 
flight, 

(ii)  For  blades.  P/N  365A 12-0020-02,  and 
-03.  if  bonding  separation  exceeds  900  mm- 
in  a  30  X  30  mm  square  or  if  there  is  a  crack, 
replace  the  blade  with  an  airworthy  blade 
before  further  flight. 

(2)  Zone  B:  If  a  crack,  wrinkling,  or  a  blister 
IS  found,  replace  the  blade  with  an  airworthy 
blade  before  further  flight, 

WLUNG  COOE  4910-13-U 
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FIGURE  I 


BILLING  CODE  491I>-13-C 

(c)  Within  10  hours  TIS.  conduct  a  tapping 
test  inspection  on  each  blade.  If  there  is 
bonding  separation  that  exceeds  the  criteria 
in  paragraph  b(l)  of  this  AD,  replace  the 
blade  with  an  airworthy  blade  before  further 
flight. 

Note  2:  Revisions  5  of  Eurocopter  France 
Service  Bulletins  05.09  and  05.00.17,  both 


dated  Dec;ember  18,  1998,  pertain  !;  it>- 
subject  of  this  AD 

(1)  Thereafter,  at  intervals  not  \o  ex(  upr;  <;'i 
hours  TIS  or  every  50  cycles  (each  takeoff 
and  landing  equals  1  cycle).  whichp\pr 
occurs  first,  conduct  a  tapping  test  inspci  tion 
for  bonding  separation  on  all  blades  with  a 
serial  number  (S./N)  less  than  18912  arut 
blades.  P/N  365A12-(K)2CM)0  or  36SA12^ 
0020-01,  with  a  S/N  equal  to  or  greater  than 


:  HVi  J   If  bonding  separation  or  a  crack  is 

f  II. [ill  'pplrn  I  the  blade  with  an  airworthy 
i)la(ic  '.>''''  rt-  fi.rther  flight, 

>     :  hiTiMfnr   ■!•    .'itervals  not  to  exceed 
100  hri,,!'.  ;  i>-  L-:  ^iKJ  cycles,  whichever 
0(  c  urs  first,  conduct  a  tapping  lest  inspection 
for  bonding  .separation  on  blades,  P/N 
Ih-)A12-()(I2CM)2  or  365A 12-0020-03.  For 
/,:;.>    ■".    0  Or  :,,jing  separation  exceeds  the 
cnterid  bpeLiied  in  paragraph  (b)(l)(ii)  of 
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this  AD  or  if  a  rrark  is  found,  replace  the 
blade  with  an  airworthv  blade  before  further 
flight.  For  Zone  B,  if  a  <  rar  k.  wrinkling,  or 
a  blister  is  found,  replace  the  blade  with  an 
airwnrthv  blade  before  further  flight. 

(d)  Within  10  hours  TI.S.  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS  or  200 
cycles,  whichever  occurs  first,  measure  the 
blade-to-air  duct  clearance.  If  the  clearance  is 
less  than  .3  mm.  replace  the  blade  with  an 
airworthv  blade  before  further  flight, 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate  F.AA.  Operators 
shall  submit  their  requests  through  an  V.\.\ 
Principal  Maintenance  lnspef:tor.  who  mav 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any.  may  be 
obtained  from  the  Regulations  Group 

(f)  Spet.idl  flight  permits  mav  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished, 

(gj  This  amendment  becomes  effective  on 
November  7,  2001 

Note  4:  The  subject  of  this  AD  is  addressed 

in  Dire(  tion  Generalu  De  L'.Aviation  Civile 
.■\Ds  88-152-O10(A)R5  and  88-153- 
023(A]R5,  both  dated  December  30.  1998. 

Issued  in  Fort  Worth,  Texas,  on  September 
2.5.  2001 
David  A.  Downey,  I 

MunagtT.  Hoturrmft  Directorate.  Aircraft 

Certifaati'jn  Sen. ice. 

(PR  Dof   01-24624  Filed  10-2-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73  | 

[Airspace  Doctcet  No,  99-ANM-15] 
RIN2120-AA66  i 

Establishment  and  Revision  of 
Restricted  Areas,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  a  final 
rule  published  in  the  Federal  Register 
on  July  2,  2001  (66  FR  34808)   in  that 
rule,  the  legal  description  of  Restricted 
Area  3204A  (R-3204A)  contained  an 
inadvertent  error  in  a  coordinate.  This 
action  corrects  that  error 
EFFECTIVE  DATE:  October  3,  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Kf-n 
McElrov.  Airspace  and  Rules  Duision. 
ATA-400,  Office  of  Air  Traffic  Airspace 


Management,  Federal  Aviation 
.\dminislration,  800  Independence 
Avenue.  ,S\V  .  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION:  On  July  2, 
2001,  Airspace  Docket  No.  99-ANM-15 
(66  FR  34808)  was  published  in  the 
Federal  Register  establishing  R-3204A 
luniper  Buttes.  ID.  The  legal  description 
of  R-3204A  contained  an  inadvertent 
error  in  a  coordinate.  This  action 
corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  R-3204A  Juniper  Buttes, 
ID,  as  published  in  the  Federal  Register 
July  2.  2001,  (65  FR  34808),  and 
incorporated  bv  reference  in  14  CFR  73. 
is  corrected  as  follows: 

§73.32    (Corrected] 

On  page  34809,  correct  the  legal 
description  of  R-3204A  to  read  as 
follows: 


R-3204A  funiper  Buttes,  ID  [New] 

Boundaries  Beginning  at  lat   42  20'00"\  . 
long.  11,5=22'30'^.;  at  lat.  42  20'00"N  ,  long 
115'^18'00"W  :  at  lat.  42=19'00"N  ,  long. 
115  =  17'00"VV  .at  lat  42  16'3.^"N..  long. 
115  =  17'00'W.;  at  lat.  42  =  16'35'?s;  .  long. 
115'22'30'W.:  to  point  of  beginning. 
***** 

Issued  in  Washington.  DC,  on  September 
27,  2001 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

(FR  Doc   (11-24728  Filed  1O-2-01;  8:45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Revisions  of  Freedom  of  Information 
Act  Regulations  andlmplementation  of 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996 

AGENCY:  National  Labor  Relations 

Board 

ACTION:  Final  rule. 


summary:  The  National  Labor  Relations 

Board  is  amending  its  regulations  under 
the  Freedom  of  Information  Act  (FOLA) 
governing  the  public  disclosure  of 
information  to  reflect  changes  in  FOIA 
as  a  result  of  the  enactment  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (E-FOIA).  Among 
other  things,  this  rule  implements 
expedited  F()l.-\  processing  procedures; 
implements  the  processing  deadlines 


and  appeal  rights  created  by  E-FOIA; 
and  describes  the  expanded  range  of 
records  available  to  the  public  through 
the  NLRB's  Public  Reading  Room  and 
the  NLRB's  Internet  World  Wide  Web 
page. 

DATES:  Effective:  October  3,  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner.  Executive  Secretary,  (202)  273- 
1936. 

SUPPLEMENTARY  INFORMATION:  This 
document  describes  revisions  by  the 
National  Labor  Relations  Board  of  its 
regulations  under  the  Freedom  of 
Information  Act  which  include  new 
provisions  to  implement  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (Pub.  L.  104-231). 
New  provisions  implementing  the 
amendments  are  found  at  §  102.117 
{a)(2)  (electronic  reading  rooms), 
102.117(c)(2)(i)  and  (ii)  (timing  of 
responses  and  expedited  processing), 
1 02.11 7(c)(2)(iii)  (deletion  marking  and 
volume  estimation),  and 
102,117(c)(2)(vi)  (unusual 
circumstances).  For  specific  sections 
and  subsections  of  the  regulations 
implementing  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
the  following  dates  apply: 
102.117(a)(2) — electronic  reading 
rooms — November  1.  1997; 
102.117(c)(2)(ii)  and  (c)(2)(vi)— 
processing  requests  with  expedited 
treatment,  and  under  unusual 
circumstances — October  2.  1997;  and 

102. 117(c)(2)(iii)— volume  estimation- 
October  2.  1997, 

Regulatory  Flexibility  Act 

The  National  Labor  Relations  Board, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  606(b)).  has 
reviewed  these  regulations  and  by 
approving  them  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Under  the  Freedom  of 
Information  Act,  agencies  may  recover 
only  the  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  records 
processed  for  requesters.  Thus,  fees 
assessed  by  the  Agency  are  nominal. 
Further,  the  "small  entities"  that  make 
FOIA  requests,  as  compared  with 
individual  requesters  and  other 
requesters,  are  relatively  few  in  number. 

Executive  Order  12866 

The  regulatory  review  provisions  of 
Executive  Order  12866  do  not  apply  to 
independent  regulatory  agencies. 
However,  because  the  Office  of 
Management  and  Budget  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
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Executive  Order  12866.  section  3{f). 
Regulatory  Planning  and  Review  we 
consulted  with  that  Office  prior  to 
issuing  this  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO.000.000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  SIOO.OOO.OOO  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign-based 
companies  in  domestic  and  export 
markets. 

Paperwork  Reduction  Act 

This  part  does  not  impose  any 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act  of 
1995. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Freedom  of  Information. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Labor  Relations 
Board  is  amending  29  CFR  Chapter  I, 
Part  102,  as  follows: 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  .'^I'l  •  ti.  Nnlianal  Lalxir  K<'lrftiiin-- 
Acl.  ds.imcncied  (291'. S.C.  I.tI.  1.S6).  .Set.tion 
102.117  rtisi,  issutui  under  sei    .'jri2(ii)(4)(A)  of 
ihr  Frct'dnm  of  InformaliDii  Ai  I.  .!■-  .itiUMnied 
("i  r.SC.  .'j.T2(a)(4)(All.  and  stM  tinn  442d(i) 
and  (k)  i)f  the  Priva(  A  A(  t  (.t  I'.S.f.,  .t.'i.iIi!  ,<nd 
(k)].  Sections  102.14:1  through  102  l.i.S  also 
issued  und(!r  s(h;.  .i04|(  )(ll  ot  thf  Kijual 
.•\(,(:ess  to  |usli(  e  .\(;t  a',  amended  (,t  ll.S.C. 
504((!(1)). 

2.  Section  102.117  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 


§102.117    Board  materials  and  formal 
documents  available  for  public  inspection 
and  copying:  requests  for  descrit>ed 
records:  time  limit  for  response:  appeal 
from  denial  of  request:  fees  for  document 
search  and  duplication:  files  and  records 
not  subject  to  inspection. 

(a)(1)  This  subpart  ctintain^  the  rules 
that  the  National  Labor  Relations  Board 
follows  in  processing  requests  for 
records  under  the  Freedtjrn  of 
Information  Act  (FOIA),  5  I' S.C.  552. 
Information  routinely  provided  to  the 
public  as  part  of  a  regular  Agpnr\ 
activity  (for  example,  press  rcifascs 
issued  bv  the  Di\ision  of  Information i 
may  be  provided  to  the  public  without 
following  this  subpart  Such  records 
may  also  be  made  available  in  the 
Agency's  reading  room  in  paper  iorm.  as 
well  as  electronically  to  facilitate  public 
access.  As  a  matter  of  policv.  the 
Agency  will  consider  making 
discretionary  disclosures  of  ret ords  nr 
information  exempt  under  the  FOIA 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemptifin.  but  this  polu  \ 
does  not  create  any  right  enforceable  in 
court. 

(2)  The  following  materials  are 
available  to  the  public  for  inspection 
and  copying  during  normal  business 
hours: 

(i)  All  final  opinions  and  orders  made 
in  the  adjudication  of  cases: 

(ii)  Statements  of  policy  and 
interpretations  that  are  not  publishe(i  in 
the  Federal  Register: 

(iii)  Administrative  staff  manuals  and 
instructions  that  affect  any  member  of 
the  public  (excepting  those  establishing 
internal  operating  rules,  guidelines,  and 
procedures  for  investigation,  trial,  ami 
settlement  of  cases): 

(iv)  A  current  index  of  final  opiniun.- 
and  orders  in  the  adjudication  of  cases: 

(\)  A  record  of  the  final  votes  of  each 
Member  of  the  Board  in  e\(^rv  .Agency 
proceeding: 

(vi)  Records  which  hd\e  tjeen  released 
and  which  the  Agen(-\  determines. 
because  of  their  subject  matter,  have 
become  or  are  likel\  In  bei  ome  the 
subject  of  subsequent  requests  for 
substantially  the  same  records:  and 

(\ii)  A  general  index  of  records 
referred  to  in  paragraph  (a)(2)(vi)  of  this 
section.  Items  in  paragraphs  (a)(2)(i) 
through  (vii)  of  this  section  are  available 
for  inspection  and  t  (ip\  ing  during 
normal  business  hours  at  the  Bnard^ 
offices  in  Washington,  DC.  Items  in 
paragraph  (ul(2)(iii)  of  this  section  are 
also  available  for  inspection  ami 
copying  during  normal  business  limirs 
at  each  Regional.  Subregionai.  and 
Resident  Office  of  the  Board.  Final 
opinions  and  orders  made  by  Regional 


n:re(  tors  in  the  adjudication  of 
representation  cases  pursuant  to  the 
ielegatjon  of  authority  from  the  Board 
under  section  3(b)  of  the  Act  are 
available  to  the  public  for  inspection 
and  copying  in  the  original  office  where 
issued.  Records  encompassed  within 
paragraphs  (a){2)(i)  through  (a)(2)(vii)  of 
this  section  created  on  or  afterNovember 
1,  1996.  will  be  made  available  by 
November  1,  1997,  to  the  public  by 
computer  telecommunications  or,  if 
computer  telecommunications  means 
ha\  e  not  been  established  bv  the 
.\ueiu  y.  by  other  electronic  means.  The 
.\gen(  y  shall  maintain  and  make 
available  for  public  inspection  and 
copying  a  current  subject  matter  index 
of  all  reading  room  materials  which 
shall  be  updated  regularly,  at  least 
quarterly,  with  respect  to  newly 
int  hided  records.  Copies  of  the  index 
are  available  upon  request  for  a  fee  of 
the  direc  t  cost  of  duplication.  The  index 
of  FOIA-processed  records  referred  to  in 
paragraph  (a)(2)(vii)  of  this  section  will 
he  available  by  computer 
telecommunications  bv  December  31, 
1999 

(3)  f  Copies  (if  forms  prescribed  by  the 
board  for  the  filing  of  charges  under 
section  10  alleging  violations  of  the  Act 
under  section  8.  ur  petitions  under 
section  9,  may  be  obtained  without 
charge  from  any  Regional.  Subregionai. 
or  Resident  Office  of  the  Boatd.  These 
firms  are  available  electronically 
through  the  Agency's  World  Wide  Web 
site  (whu  h  tan  be  found  at  http:// 
\^\^■v^  nlrb.gov) 

i4)  The  Aijencv  shall,  im  or  before 
Februarv  1    1 498.  and  annually 
thereafter   ^ufmnt  ,i  F()[A  npirt 
(  nverini:  the  [iret  eiMu;  f:M  ,i.   ,  ear  to  the 
.\tti/riie\  (Tenerai  I'f  the  '   i;;;'-:  's'.,tes. 
The  repoii  .shall  includti  lhiJi<.  i;. utters 
required  by  5  U.S.C.  552(e),  and  shall  be 
made  available  electronically. 

(b)(1)  The  formal  documents 
constituting  the  re(  urd  m  a  case  or 
proceeding  are  m.itters  oi  official  record 
and,  until    fiii  :  ill v  destroyed  pursuant 
to  applicable  statutory  authority,  are 
available  to  the  public  for  inspection 
and  copying  during  normal  business 
hours  at  the  appropriate  Regional  Office 
of  the  Board  or  at  the  Boards  office  in 
Washington,  DC,  as  the  case  may  be.  If 
the  case  or  proceeding  has  been  closed 
for  more  than  2  years,  the  appropriate 
Regional  Office  of  the  Board  or  the 
Board's  office  in  Washington.  DC,  upon 
request,  will  contact  the  Federal 
Records  Center  to  obtain  the  records. 

(2)  The  Executive  Secretary'  shall 
certify  copies  of  all  formal  documents 
upon  request  made  a  reasonable  time  in 
advance  of  need  and  payment  of 
lawfully  pre.scribed  costs. 
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(c)(1)  Requests  for  the  inspection  and 
copying  of  records  other  than  those 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  must  be  in  writing  and  must 
reasonably  describe  the  record  in  a 
manner  to  permit  its  identification  and 
location.  The  envelope  and  the  letter,  or 
the  cover  sheet  of  any  fa.x  transmittal, 
should  be  clearly  marked  to  indicate 
that  it  contains  a  request  for  records 
under  the  Freedom  of  Information  Act 
(FOIA),  The  request  must  contain  a 
specific  statement  assuming  financial 
liability  in  accordance  with  paragraph 
(d)(2)  of  this  section  for  the  direct  costs 
of  responding  to  the  request  If  the 
request  is  made  for  records  in  a  Regional 
or  Subregiona!  Office  of  the  .Agency,  it 
should  be  made  to  that  Regional  or 
Subregional  (Jffio';  if  for  records  in  the 
Office  of  the  General  Counsel  and 
located  in  Washington.  DC,  it  should  be 
made  to  the  Freedom  of  Information 
Officer.  Office  of  the  Crt^neral  Counsel. 
Washington.  DC;  if  for  r>>cords  in  the 
offices  the  Board  or  the  Inspector 
General  in  Washington.  DC.  to  the 
Executive  Secretarv  of  the  Board. 
Washington.  DC  Requests  made  to  nthtT 
than  the  appropriate  office  will  be 
forwarded  to  that  office  by  the  receiving 
office,  but  in  that  event  the  applicable 
time  limit  for  response  set  forth  in 
paragraph  lc)(2)(i)  of  this  section  shall 
be  calculated  from  the  date  of  receipt  by 
the  appropriate  office  Requesters  may 
be  given  an  opportunitv  tri  discuss  their 
request  so  that  requests  may  be 
modified  to  meet  the  requirements  of 
this  section.  In  the  case  of  records 
generated  bv  the  Inspe(  tor  General  and 
in  possession  of  another  office,  or  in  the 
possession  of  the  Inspector  General  but 
generated  bv  another  fiffice  of  the 
Agencv.  the  request  mav  be  r»^ferred  to 
the  generating  office  for  decision,  if  the 
.Agency  determines  that  a  request  does 
not  reasonably  describe  records,  it  may 
contact  the  requester  to  inform  the 
requester  either  what  additional 
information  is  needed  or  why  the 
request  is  insufficient  Similar  referrals 
may.  in  the  .Agency's  discretir)n.  be 
made  between  other  offices. 

(2)(i)  The  .Agency  ordinarily  shall 
respond  to  requests  according  to  their 
order  of  receipt.  Effective  October  2. 
1997.  an  initial  response  shall  be  made 
within  20  working  days  (i.e.  exempting 
Saturdays.  Sundays,  and  legal  public 
holidays)  after  the  rei  eipt  of  a  request 
for  a  record  under  this  part  by  the 
Freedom  of  Information  Officer  or  his 
designee.  An  appeal  under  paragraph 
(c)(2)(v)  of  this  section  shall  be  decided 
within  20  days  (excepting  Saturdays. 
Sundays,  and  legal  public  holidays) 
after  the  receipt  of  such  an  appeal  bv  the 


Office  of  Appeals  or  the  Chairman  of  the 
Board.  Because  the  Agency  has  been 
able  to  process  its  requests  without  a 
backlog  of  cases,  the  Agency  will  not 
institute  a  multitrack  processing  system. 

(ii)  Requests  and  appeals  will  be  taken 
out  of  order  and  given  expedited 
treatment  whenever  it  is  determined 
that  thev  inMiK''  Cir(  umstances  in 
which  the  lai  k   .t  >'\(ie(iited  treatment 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual:  an  urgency  to 
inform  the  public  about  an  actual  or 
alleged  federal  government  ac:tivity.  if 
made  by  a  person  primarily  engaged  in 
disseminating  information;  the  loss  of 
substantial  due  process  rights;  or  a 
matter  of  widespread  and  exceptional 
media  interest  in  which  there  exist 
possible  questions  about  the 
government's  integritv  which  affect 
public  confidence.  A  re()uest  for 
expedited  processing  may  be  made  at 
the  time  of  the  initial  request  for  records 
or  at  any  later  time.  A  requester  who 
seeks  expedited  processing  must  submit 
a  statement,  certified  to  be  true  and 
correct  to  the  best  of  that  person's 
knowledge  and  belief,  explaining  in 
detail  the  basis  for  requesting  expedited 
processing.  The  formality  of 
certification  may  be  waived  as  a  matter 
of  administrative  discretion  Within  ten 
calendar  days  of  its  receipt  of  a  request 
for  expedited  processing,  the  Agency 
shall  decide  whether  to  grant  it  and 
shall  notify  the  requester  of  the 
decision.  Once  the  determination  has 
been  made  to  grant  expedited 
processing,  the  request  shall  be  given 
priority  and  shall  be  processed  as  soon 
as  practicable.  If  a  reijuest  for  expedited 
processing  is  denied,  the  .Agency  shall 
act  expeditiously  on  any  appeal  of  that 
decision. 

(iii)  Within  20  working  days  after 
receipt  of  a  request  by  the  appropriate 
office  of  the  Agency  a  determination 
shall  be  made  whether  to  comply  with 
such  request,  and  the  person  making  the 
request  shall  be  notified  in  writing  of 
that  determination   in  the  case  of 
requests  made  to  the  Executive 
Secretary  for  Inspector  General  Records, 
that  determination  shall  be  made  by  the 
Inspector  General  In  the  [;ase  of  all 
other  requests,  that  determination  shall 
be  made  by  the  Cieneral  Counsel's  office, 
the  Regional  or  Subregional  Office,  or 
the  Executive  Serrptan,  s  r)ffic;e.  as  the 
case  may  be.  If  the  determination  is  to 
comply  with  the  request,  the  records 
shall  be  made  promptly  available  to  the 
person  making  the  request  and.  at  the 
same  time,  a  statement  of  anv  charges 
due  in  accordance  with  the  provisions 
of  paragraph  (d)(2)  of  this  section  will 
be  provided   If  the  determination  is  to 


deny  the  request  in  any  respect,  the 
requester  shall  be  notified  in  writing  of 
that  determination.  Adverse 
determinations,  or  denials  of  requests, 
consist  of:  A  determination  to  withhold 
any  requested  record  in  whole  or  in 
part:  a  determination  that  a  requested 
record  does  not  exist  or  cannot  be 
located:  a  determination  that  what  has 
been  requested  is  not  a  record  subject  to 
the  Act:  a  determination  on  any 
disputed  fee  matter,  including  a  denial 
of  a  request  for  a  fee  waiver  or  reduction 
or  placement  in  a  particular  fee 
category:  and  a  denial  of  a  request  for 
expedited  treatment.  For  a 
determination  to  deny  a  request  in  any 
respect,  the  notification  shall  set  forth 
the  reasons  therefor  and  the  name  and 
title  or  position  of  each  person 
responsible  for  the  denial,  shall  provide 
an  estimate  of  the  volume  of  records  or 
information  withheld,  in  number  of 
pages  or  in  some  other  reasonable  form 
of  estimation  (this  estimate  does  not 
need  to  be  provided  if  the  volume  is 
otherwise  indicated  through  deletions 
on  records  disclosed  in  part,  or  if 
providing  an  estimate  would  harm  an 
interest  protected  by  an  applicable 
exemption),  and  shall  notif\-  the  person 
making  the  request  of  the  right  to  appeal 
the  adverse  determination  under 
provisions  of  paragraph  (c)(2)(v)  of  this 
section, 

(iv)  Business  information  obtained  by 
the  Agency  from  a  submitter  will  be 
disclosed  under  the  FOIA  only 
consistent  with  the  procedures 
established  in  this  section, 

(A)  For  purposes  of  this  section: 
{1)  Business  information  means 

commercial  or  financial  information 
obtained  by  the  Agency  from  a 
submitter  that  may  be  protected  from 
disclosure  under  Exemption  4  of  the 
FOIA. 

(2)  Submitter  means  anv  person  or 
entity  from  whom  the  Agency  obtains 
business  information,  directly  or 
indirectly.  The  term  includes 
corporations:  state,  local,  and  tribal 
governments:  and  foreign  governments. 

(B)  A  submitter  of  business 
information  will  use  good  faith  efforts  to 
designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  its  submission  that  it  considers  to  be 
protected  from  disclosure  under 
Exemption  4.  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  justification  for, 

a  longer  designation  period.  The  Agency 
shall  provide  a  submitter  with  prompt 
written  notice  of  a  FOIA  request  or 
administrative  appeal  that  seeks  its 
business  information  wherever  required 
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under  paragraph  (c)(2){iv)(C)  of  this 
section,  except  as  provided  in  paragrapli 
(c)(2)(iv)(F)  of  this  section,  in  order  to 
give  the  submitter  an  opportunity  to 
object  to  disclosure  of  any  specified 
portion  of  that  information  under 
paragraph  (c)(2)(iv)(D)  of  this  section. 
The  notice  shall  either  describe  the 
business  information  requested  or 
include  copies  of  the  requested  records 
or  record  portions  containing  the 
information.  When  notification  of  a 
voluminous  number  of  submitters  is 
required,  notification  may  be  made  by 
posting  or  publishing  the  notice  in  a 
place  reasonably  likely  to  accomplish 
notification. 

(C)  Notice  shall  be  given  to  a 
submitter  wherever:  the  information  has 
been  designated  in  good  faith  by  the 
submitter  as  information  considered 
protected  from  disclosure  under 
Exemption  4:  or  the  Agency  has  reason 
to  believe  that  the  information  may  be 
protected  from  disclosure  under 
Exemption  4. 

(D)  The  Agency  will  allow  a  submitter 
a  reasonable  time  to  respond  to  the 
notice  described  in  paragraph 
{c)(2)(iv)(B)  of  this  section.  If  a  submitter 
has  any  objection  to  disclosure,  it  is 
required  to  submit  a  detailed  written 
statement.  The  statement  must  specif\' 
all  grounds  for  withholding  any  portion 
of  the  information  under  any  exemption 
of  the  FOIA  and,  in  the  case  of 
Exemption  4,  it  must  show  why  the 
information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential.  In  the 
event  that  a  submitter  fails  to  respond 

to  the  notice  within  the  time  specified 
in  it,  the  submitter  will  be  considered  to 
have  no  objection  to  disclosure  of  the 
information.  Information  provided  by  a 
submitter  under  this  paragraph  may 
itself  be  subject  to  disclosure  under  the 
FOIA. 

(E)  The  Agency  shall  consider  a 
submitter's  objections  and  specific 
grounds  for  nondisclosure  in  deciding 
whether  to  disclose  business 
information.  Whenever  the  Agency 
decides  to  disclose  business  information 
over  the  objection  of  a  submitter,  the 
Agency  shall  give  the  submitter  written 
notice,  which  shall  include:  A  statement 
of  the  reason(s)  why  each  of  the 
submitter's  disclosure  objections  was 
not  sustained;  a  description  of  the 
business  information  to  be  disclosed: 
and  a  specified  disclosure  date,  which 
shall  be  a  reasonable  time  subsequent  to 
the  notice. 

(F)  The  notice  requirements  of 
paragraphs  (c)(2)(iv)(B)  and  (E)  of  this 
section  shall  not  apply  if:  The  Agenc:y 
determines  that  the  information  should 
not  be  disclosed;  the  information 


lawfuliv  has  been  publisht-d  or  has  hfrn 
iiffic.ially  made  availatile  to  the  public. 
disclosure  of  the  information  is  required 
by  statute  (other  than  the  FOIA)  or  bv 
a  regulation  issued  \n  ai:c:c)r(ian(. r  with 
th(!  requircrni'Dts  oi  Flxecutive  Order 
12600  (3  CFR,  1988  Conip..  p.  235):  or 
the  designation  made  by  the  submitter 
under  paragraph  (c)(2)(iv)(B)  of  this 
section  appears  obviously  frivolous- 
except  that,  in  such  a  case,  the  Agencv 
shall,  within  a  reasonable  time  prior  to 
a  specified  disclosure  date,  give  the 
submitter  written  notice  of  dn\  final 
decision  to  disclose  tht'  information. 

(G)  Whenever  a  requester  files  a 
lawsuit  seeking  to  compel  the  disclosure 
of  business  information,  the  Agency 
shall  promptly  nntif\'  thp  submitter. 

(H)  Whenever  the  .^gency  provides  a 
submitter  with  notice  and  an 
opportunity  to  object  to  disclosure 
under  paragraph  (c)(2)(iv)(B)  of  this 
section,  the  Agency  shall  also  notifv'  the 
requester(s).  Whenever  the  Agency 
notifies  a  submitter  of  its  intent  to 
disclose  requested  information  under 
paragraph  (c)(2)(i\KEl  of  this  section, 
the  Agencv  shall  also  notif\-  the 
requester(s).  Whenever  a  submitter  files 
a  lawsuit  seeking  to  prevent  the 
disclosure  of  business  informafinn,  the 
Agency  shall  notif\  the  reauesterisj 

(v)  An  appeal  from  an  adverse 
determination  made  pursuant  to 
paragraph  (c)(2)(iii)  of  this  section  must 
be  filed  within  20  working  da\s  of  the 
receipt  bv  the  person  making  the  request 
of  the  notification  of  the  adverse 
determination  where  the  request  is 
denied  in  its  entirety;  or.  in  the  case  of 
a  partial  denial,  within  20  working  days 
of  the  receipt  of  any  records  being  made 
a\'ailable  pursuant  to  the  request   If  the 
adverse  determination  was  made  in  a 
Regional  Office,  a  Subrepiunal  Office,  or 
by  the  Freedom  of  Information  Officer 
Office  of  the  General  Counsel,  the 
appeal  shall  be  filed  with  the  General 
Counsel  in  Washingttm.  IX,  If  thf 
adverse  determination  was  made  b\  the 
Executive  Secretary  of  the  Board  or  the 
Inspector  General,  the  appeal  shall  be 
filed  with  the  Chairman  of  the  Board  in 
Washington,  DC.  Within  20  working 
days  after  receipt  of  an  appeal  the 
General  Counsel  or  the  Chairman  of  the 
Board,  as  th(>  case  may  be,  shall  make 
a  determination  with  respec  t  to  siu  h 
appeal  and  shall  notif\  the  person 
making  the  request  in  writing.  If  the 
determination  is  to  r  omph  with  the 
request,  the  record  shall  be  niad>' 
promptly  available  to  the  person  making 
the  request  upon  receipt  of  pavment  of 
anv  charges  due  in  accordance  with  th>' 
provisions  of  paragraph  (dK2)  of  this 
section.  If  on  appeal  the  denial  of  the 
request  for  records  is  upheld  in  whole 


or  in  part,  the  person  making  the  request 
shall  be  notified  of  the  reasons  for  the 
determination,  the  name  and  title  or 
position  of  each  person  responsible  for 
the  denial,  and  the  provisions  for 
judicial  review  of  that  determination 
under  the  provisions  of  5  U.S.C. 
552(4)(B).  Even  though  no  appeal  is 
filed  from  a  denial  in  whole  or  in  part 
of  a  request  for  records  by  the  person 
making  the  request,  the  General  Counsel 
or  the  Ch,iirman  of  the  Board  may. 
without  rt  ii.ir  i  to  the  time  limit  for 
filing  of  an  appeal,  sua  sponte  initiate 
consideration  of  an  adverse 
determination  under  this  appeal 
procedure  by  written  notification  to  the 
person  making  the  request.  In  such 
event  the  time  limit  for  making  the 
determination  shall  commence  with  the 
issuance  of  such  notification.  An 
adverse  determination  by  the  General 
Counsel  or  the  Chairman  of  the  Board, 
as  the  case  may  be,  will  be  the  final 
action  of  the  Agency  If  the  requester 
wishes  to  seek  review  by  a  court  of  any 
adverse  determination,  the  requester 
must  first  appeal  it  under  this  section. 

(vi)  In  unusual  circumstances  as 
specified  in  this  paragraph,  the  time 
limits  prescribed  in  either  paragraph 
(c)(2)(i)  or  (iv)  of  this  section  may  be 
extended  by  written  notice  to  the  person 
requesting  the  record  setting  forth  the 
reasons  for  such  extension  and  the  date 
on  which  a  determination  is  expected  to 
be  dispatched.  No  such  notice  or  notices 
shall  specif\'  a  date  or  dates  that  would 
result  in  an  extension  or  extensions 
totaling  more  than  10  working  days  with 
respect  to  a  particular  request,  except  as 
set  forth  below  in  this  paragraph.  As 
used  in  this  paragraph,  unusual 
circumstances  means,  but  only  to  the 
extent  reasonably  necessar>'  to  the 
proper  processing  of  the  particular 
request: 

(A1  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
reauest; 

(B)  The  need  to  search  for.  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request; 

(C)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  with  two  or  more 
components  of  the  Agency  having  a 
substantial  subject  matter  interest  in  the 
request.  Where  the  extension  is  for  more 
than  ten  working  days,  the  Agency  shall 
pro\  ide  the  requester  with  an 
opportunity  either  to  modify-  the  request 
so  that  it  m:i\-  be  processed  within  the 
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time  limits  or  to  arrange  an  alternative 
time  period  for  processing  the  request  or 
a  modified  request. 

(vii)  The  Agency  shall  preserve  all 
correspondence  pertaining  to  the 
requests  that  it  receives  under  this 
subpart,  as  well  as  copies  of  all 
requested  records,  until  disposition  or 
destruction  is  authorized  by  title  44  of 
the  United  States  Code  or  the  National 
Archives  and  Records  Administration's 
General  Records  Schedule  14.  Records 
will  not  be  disposed  of  while  thev  are 
the  subject  of  a  pending  request,  appeal 
or  lawsuit  under  the  FOIA. 

(d)(1)  For  purposes  of  this  section,  the 
following  definitions  apply: 

(i)  Direct  costs  means  those 
expenditures  which  are  actually 
incurred  in  searching  for  and 
duplicating  and,  in  the  case  of 
commercial  use  requests,  reviewing 
documents  to  respond  to  a  FOIA 
request. 

(h)  Search  refers  to  the  process  of 
loolting  for  and  retrieving  records  or 
information  responsive  to  a  request  It 
includes  page-by-page  or  line-by-line 
identification  of  material  within 
documents  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  The  Agency  shall  ensure 
that  searches  are  done  in  the  most 
efficient  and  least  expensive  manner 
reasonably  possible. 

(iii)  Duplication  refers  to  the  process 
of  making  a  copy  of  a  record,  or  the 
information  contained  in  it,  necessary  to 
respond  to  a  FOIA  request  Such  copies 
can  take  the  form  of  paper,  microfilm, 
videotape,  audiotape,  or  electronic 
records  (eg.,  magnetic  tape  or  disk), 
among  others  The  Agency  shall  honor 
a  requester's  specified  preference  of 
form  or  format  of  disclosure  if  the 
record  is  readily  reproducible  with 
reasonable  efforts  in  the  requested  form 
or  format  by  the  office  responding  to  the 
request 

(iv)  Review  refers  to  the  process  uf 
examining  documents  located  in 
response  to  a  request  that  is  for 
commercial  use  to  determine  whether 
any  portion  of  it  is  exempt  from 
disclosure.  It  includes  processing  anv 
documents  for  disclosure,  e.g  .  doing  all 
that  is  necessary  to  redact  and  prepare 
them  for  disclosure.  Review  time 
includes  time  spent  considering  anv 
formal  objection  to  disclosure  made  bv 
a  business  submitter  under  paragraph 
(c)(2)(iv)  of  this  section,  but  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(v)  Commercial  use  request  refers  to  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 


purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made,  which  can  include 
furthering  those  interests  through 
litigation. 

(vi)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
f'lementary  or  secondarv  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  categr)rv,  a  requester  must  show 
that  the  request  is  authorized  by  and  is 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  d  commercial  use  but  are 
sought  to  further  scholarly  research. 

(vii)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public  The  term  news  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscTiption  by  the  general  public.  For 
"freelance  '  )ournalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization  .^  publication  contract 
would  be  the  clearest  proof,  but  the 
.Agency  shall  also  look  to  the  past 
publication  record  cjf  a  requester  in 
making  this  determination.  To  be  in  this 
category,  a  requester  must  not  be 
seeking  the  requested  records  for 
commercial  use.  However,  a  request  for 
records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  for  a 
commercial  use. 

(villi  Working  days,  as  used  in  this 
paragraph,  means  calendar  days 
excepting  Saturdays.  .Sundays,  and  legal 
holidays 

(2)  Persons  requesting  records  from 
this  .-Kgencv  shall  be  subject  to  a  charge 
of  fees  for  thf  full  allowable  direct  costs 
of  document  search,  review,  and 
duplicating,  as  appropriate,  in 
accordance  with  the  following 
schedules,  procedures,  and  conditions: 

(i)  Schedule  of  charges: 

(A)  For  each  one-quarter  hour  or 
portion  thereof  of  clerical  time  *    *    * 
S3. 10 


(B)  For  each  one-quarter  hour  or 
portion  thereof  of  professional  time 
*    *    *  S9.25. 

(C)  For  each  sheet  of  duplication  (not 
to  exceed  8 '2  by  14  inches)  of  requested 
records  *   *   *  SO.  12 

(D)  All  other  direct  costs  of  preparing 
a  response  to  a  request  shall  be  charged 
to  the  requester  in  the  same  amount  as 
incurred  by  the  Agency.  Such  costs 
shall  include,  but  not  be  limited  to: 
Certifying  that  records  are  true  copies: 
sending  records  to  requesters  or 
receiving  records  from  the  Federal 
records  storage  centers  by  special 
methods  such  as  express  mail:  and, 
where  applicable,  the  cost  of  conducting 
computer  searches  for  information  and 
for  providing  information  in  electronic 
format. 

(ii)  Fees  incurred  in  responding  to 
information  requests  are  to  be  charged 
in  accordance  with  the  following 
categories  of  requesters: 

(A)  Coirunercial  use  requesters  will  be 
assessed  charges  to  recover  the  full 
direct  costs  for  searching  for,  reviewing 
for  release,  and  duplicating  the  records 
sought.  Requesters  must  reasonably 
describe  the  records  sought. 

(B)  Educational  institution  requesters 
will  be  assessed  charges  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  commercial  use,  but  are 
sought  in  furtherance  of  scholarly 
research.  Requesters  must  reasonably 
describe  the  records  sought. 

(C)  Requesters  who  are 
representatives  of  the  news  media  will 
be  assessed  charges  for  the  cost  of 
reproduction  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  meet  the  criteria  in  paragraph 
(d)(l){vii)  of  this  section,  and  the 
request  must  not  be  made  for 
commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for 
commercial  use.  Requesters  must 
reasonably  describe  the  records  sought. 

(D)  All  other  requesters,  not  elsewhere 
described,  will  be  assessed  charges  to 
recover  the  full  reasonable  direct  cost  of 
searching  for  and  reproducing  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  2  hours  of 
search  time  shall  be  furnished  without 
charge.  Requesters  must  reasonably 
describe  the  records  sought. 
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(E)  Absent  a  reasonably  based  factual 
showing  that  a  requester  should  be 
placed  in  a  particular  user  category,  fees 
will  he  imposed  as  provided  for  in  the 
commercial  use  requester  category 

(iii)(A)  In  no  event  shall  fees  be 
imposed  on  any  requester  when  the 
total  charges  are  less  than  S5.  which  is 
the  Agency's  cost  of  collecting  and 
processing  the  fee  itself. 

(B)  If  the  Agency  reasonably  believes 
that  a  requester  or  a  group  of  requesters 
acting  together  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  the  Agency 
may  aggregate  those  requests  and  charge 
accordingly.  The  Agency  may  presume 
that  multiple  requests  of  this  type  made 
within  a  30-day  period  have  been  made 
in  order  to  avoid  fees.  Where  requests 
are  separated  by  a  longer  period,  the 
Agency  will  aggregate  them  only  where 
there  exists  a  solid  basis  for  determining 
that  aggregation  is  warranted  under  all 
the  circumstances  involved.  Multiple 
requests  involving  unrelated  matters 
will  not  be  aggregated. 

(iv)  Documents  are  to  be  furnished 
without  charge  or  at  reduced  levels  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  Disclosure  to  data  brokers 
or  others  who  merely  compile  and 
market  government  information  for 
direct  economic  return  shall  not  be 
presumed  to  primarily  serve  the  public 
interest.  A  fee  waiver  or  reduction  is 
justified  where  the  public  interest 
standard  is  satisfied  and  that  public 
interest  is  greater  in  magnitude  than  that 
of  any  identified  commercial  interest  in 
disclosure.  Where  only  some  of  the 
requested  records  satisfy-  the 
requirements  for  a  waiver  of  fees,  a 
waiver  shall  be  granted  for  those 
records. 

(v)  If  a  requester  fails  to  pay 
chargeable  fees  that  were  incurred  as  a 
result  of  the  Agency's  processing  of  the 
information  request,  beginning  on  the 
31st  day  following  the  date  on  which 
the  notification  of  charges  was  sent,  the 
Agency  may  assess  interest  charges 
against  the  requester  in  the  manner 
prescribed  in  31  U.S.C.  3717.  Where 
appropriate,  other  steps  permitted  by 
federal  debt  collection  statutes, 
including  disclosure  to  consumer 
reporting  agencies,  use  of  collection 
agencies,  and  offset,  will  be  used  by  the 
Agency  to  encourage  payment  of 
amounts  overdue. 

(vi)  Each  request  for  records  shall 
contain  a  specific  statement  assuming 
financial  liability,  in  full  or  to  a 


specified  maximum  amount,  for 
charges,  in  accordance  with  paragraphs 
(d)(2)(i)  and  (ii)  of  this  section,  whic  h 
may  be  incurred  b\-  thr  Ageni  \  in 
responding  to  the  request,  if  the 
anticipated  charges  exceed  the 
maximum  limit  stated  bv  the  person 
making  the  request  or  if  the  request 
contains  no  assumption  of  financial 
liability  or  charges,  the  person  shall  hf 
notified  and  afforded  an  opportunit\  to 
assume  financial  liability  In  either  (  ase 
the  request  for  records  shall  not  he 
deemed  received  for  purposes  of  the 
applicable  time  limit  for  response  until 
a  written  assumption  of  financial 
liability  is  received  The  .A.genry  mav 
require  a  requester  to  make  an  advance 
payment  of  anticipated  fees  under  the 
following  circumstances: 

(A)  if  the  anticipated  charges  are 
likely  to  exceed  $250.  the  Agency  shall 
notify  the  requester  of  the  likely  cost 
and  obtain  satisfactory  assurance  of  full 
payment  when  the  requester  has  a 
history  of  prompt  payment  of  FOIA  fees, 
or  require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges 
in  the  case  of  requesters  with  no  historv 
of  payment, 

(B)  If  a  requester  has  previously  failed 
to  pay  fees  that  have  been  charged  in 
processing  a  request  within  30  davs  (if 
the  date  of  the  notification  of  fees  was 
sent,  the  requester  will  be  required  tn 
pay  the  entire  amount  of  fees  that  are 
owed,  plus  interest  as  provided  for  in 
paragraph  (d)(2)(v)  of  this  section. 
before  the  Agency  will  process  a  further 
information  request.  In  addition,  the 
Agency  may  require  advance  pavment 
of  fees  that  the  Agency  estimates  will  be 
incurred  in  processing  the  further 
request  before  the  Agency  commences 
processing  that  request.  When  the 
Agency  acts  under  paragraph 
(d)(2)(vi)(Al  or  (B)  of  this  se<:ti(.n  the 
administrative  time  limits  for 
responding  to  a  request  or  an  appeal 
from  initial  denials  will  begin  to  run 
only  after  the  Agency  has  received  the 
fee  payments  nxquired  above. 

(vii)  Charges  may  be  imposed  even 
though  the  search  discloses  no  records 
responsive  to  the  request,  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 


Dated,  Washingtnn.  DC,  September  28. 
2001 

Bv  direi  tion  ni  the  bnaiii 
John  J.  Toner, 

Exerutivp  aprrftnn  .  Sntiirnal  Ijitwr Relations 
Board 
IFR  Doc.  01-247:!9  Filed  10-2-01    8:45  am) 

BILLING  CODE  7545-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Parts  110  and  165 

[CGDOS-0 1-060] 

RIN  2115-AA97  and  2115  AA98 

Anchorage  Grounds  and  Safety  Zone; 
Delaware  Bay  and  River 

agency:  Coast  Guard,  D(.)T. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Army  Corps  of  Engineers 

will  begin  dredging  parts  of  the 
Delaware  River  in(  luding  the  Marcus 
Honk  Range  Ship  Channel,  Because  of 
the  dredging  operations,  temporary 
additional  requirements  will  be 
imposed  m  .Anchorage  7  off  Marcus 
Hook.  .\nc  horage  6  off  Deepwater  Point. 
and  .Anchorage  9  near  entrance  to 
Mantua  (.reek  The  Coast  Guard  is  also 
estdblishing  a  temporary  moving  safety 
zone  around  the  dredge  vessel  ESSEX 
that  will  be  working  in  the  Marcus  Hook 
Range  Ship  f'hannel  adjacent  to 
Am  borage  "  nff  Man  us  Hook.  Vessels 
desiring  to  use  tiie^>  .ni'  hi nrage  grounds 
will  need  to  observi-  Uil'si.'  temporary 
requirements  and  no  vessels  will  be 
[lermitted  in  the  safety  zone  without  the 
(permission  nf  the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  from 
September  2A    2001  until  November  19. 
2001 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
do(  uments  indicated  in  this  preamble  as 
lieing  available  in  the  docket,  are  part  of 
dor  ketCC;D0.5-0 1-060  and  are  available 
fur  inspe<  tion  or  copying  at  Coast  Guard 
Marine  Safetv  Office/Group 
Philadelphia  One  Washington  Avenue. 
Philadelphia,  Pennsylvania  19147 
between  8  am,  and  3  p,m,,  Monday 
through  Fridav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  juiunr  C.radi'  \\ cid< 
Kirsi  hner  or  Senior  Chief  Robert  Ward, 
( ,oast  ( iiiard  Marine  Safetv  Office/Group 
Philadelphia,  (215)  271-4889  or  (215) 
271-^888. 
SUPPLEMENTARY  INFORMATION: 

Keguiator>  Information 

.■\  Notice  of  i'rupij.st.'d  Rule  Making 
(NPRM)  was  not  published  for  this 
regulation   In  keeping  with  5  U.S.C.  553 
;bl(B).  the  (;oast  Guard  finds  that  good 
cause  exists  for  not  publishing  an 
NPRM   in  keeping  with  the 
requirements  of  5  U.S.C.  553  (d)(3),  the 
(.oast  (Juard  also  finds  good  cause  exists 
for  making  this  regulation  effective  less 
than  30  davs  after  publication  in  the 
Federal  Register,  Publishing  a  NPRM 
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and  delaying  its  effective  date  would  bf 
contran'  to  the  public  interest,  since 
action  is  needed  to  protect  mariners 
against  potential  hazards  associated 
with  the  dredging  operations  in  the 
Marcus  Hook  Range  Ship  Channel  and 
to  modify  the  anchorage  regulations  to 
facilitate  vessel  traffic.  In  addition, 
notifications  will  be  made  via  Notice  to 
Mariners 

Background  and  Purpose 

The  U.S  Army  Corps  of  Engineers 
(.■\COE)  notified  the  Coast  Guard  that  it 
needed  to  conduct  dredging  operations 
on  the  Delaware  River,  in  the  vicmitv  of 
the  Marcus  Hook  Range  Ship  Channel. 
The  dredging  is  needed  to  maintain  the 
project  depth  of  the  channel  Dredging 
begins  September  18.  2001  and  is 
anticipated  to  end  on  November  19. 
2001 

To  reduce  the  hazards  associated  with 
dredging  the  channel,  vessel  traffic  that 
would  normally  transit  through  the 
Marcus  Hook  Range  Ship  Channel  will 
be  diverted  through  part  of  Anchorage  7 
off  Marcus  Hook  (Anchorage  7)  during 
the  dredging  operations.  This 
necessitates  additional  requirements/ 
restrictions  on  the  use  of  Anchorage  7. 
For  the  protection  of  mariners  transiting 
in  the  vicinity  of  dredging  operations, 
the  Coast  Guard  is  also  establishing  a 
safety  zone  around  the  dredging  vessel 
ESSEX.  The  safety  zone  will  ensure 
mariners  remain  a  safe  distance  from  the 
potentially  dangerous  dredging 
equipment 

Discussion  of  the  Regulation 

Section  110,l.T7(b)(2)  allows  vessels 
to  anchor  for  up  to  4H  hours  in  the 
anchorage  grounds  listed  in 
§110, 157(a).  which  includes  Anchorage 
7.  However,  because  of  the  limited 
space  available  in  Anchorag*-  7,  th»' 
Coast  Guard  is  adding  a  temporary 
paragraph  in  33  CFR  1 10  157(b)(l'l)  to 
provide  additional  requirements  and 
restrictions  on  vessels  utilizing 
Anchorage  7  During  the  effective 
period,  vessels  desiring  to  use 
.•\nchorage  7  must  obtain  permission 
from  the  Claptain  of  the  Fort 
Philadelphia  at  least  24  hours  in 
advance.  The  Captain  uf  the  Port  will 
permit  onlv  one  vessel  at  a  time  tn 
anchor  in  Anchorage  7  and  will  grant 
permission  on  a  "first  come,  first  serve" 
basis   .\  vessel  will  be  directed  to  a 
location  within  .Anrihorage  7  where  it 
may  anchor,  and  will  not  be  permitted 
to  remain  in  the  Anchorage  7  for  more 
than  12  hours. 

The  Coast  Guard  expects  that  vessels 
normally  permitted  to  anchor  in 
Anchorage  7  will  use  Anchorage  6  off 
Deepwater  Point  (.-Knrhorage  fi*  nr 


Anchorage  9  near  entrance  to  Mantua 
Creek  (Anchorage  9).  because  they  are 
the  closest  anchorage  grounds  to 
Anchorage  7.  To  control  access  to 
Anchorage  7.  the  Coast  Guard  is 
requiring  a  vessel  desiring  to  anchor  in 
Anchorage  7  obtain  advance  permission 
from  the  Captain  of  the  Port.  To  control 
access  to  Anchorages  6  and  9.  the  Coast 
Guard  is  requiring  any  vessel  700  feet  or 
greater  in  length  to  obtain  advance 
permission  from  the  Captain  of  the  Port 
before  anchoring.  The  Coast  Guard  is 
also  concerned  that  the  holding  ground 
in  Anchorages  6  and  9  is  not  as  good  as 
in  Anchorage  7  Therefore,  a  vessel  700 
to  750  feet  in  length  is  required  to  have 
one  tug  standing  alongside  while  at 
anchor,  and  a  vessel  of  over  750  feet  in 
length  must  have  two  tugs  standing 
alongside.  The  tug(s)  must  have 
sufficient  horsepower  to  prevent  the 
vessel  thev  are  attending  from  swinging 
into  the  channel. 

The  Coast  Guard  is  also  establishing 
a  safety  zone  within  a  150-yard  radius 
of  the  dredging  operations  being 
conducted  in  the  Marcus  Hook  Range 
Ship  Channel  in  the  vicinity  of 
Anchorage  7  by  the  dredge  vessel 
ESSEX.  The  safety  zone  will  protect 
mariners  transiting  the  area  from  the 
potential  hazards  associated  with 
iir^dging  operations.  Vessels  transiting 
the  Marcus  Hook  Range  Ship  Channel 
will  have  to  divert  from  the  main  ship 
channel  through  Anchorage  7.  and  must 
operate  at  the  minimum  safe  speed 
necessary  to  maintain  steerage  and 
reduce  wake.  No  vessel  may  enter  the 
safety  zone  unless  it  receives  permission 
from  the  Captain  of  the  Port. 

Regulatory  Evaluation 

This  temporarv  final  rule  is  not  a 
"significant  regulatory  action  '  under 
section  3(0  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has 
exempted  it  from  review  under  that 
order.  It  is  not  significant  under  the 
regulatorv  policies  and  procedures  of 
the  Df-partrnt'iit  of  Transportation  (DOT) 
(44  FR  1 1040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  RegulatorN  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  D(3T  is  unnecessary. 
.Although  this  regulation  requires 
certain  vessels  to  have  one  or  two  tugs 
alongside  while  at  anchor,  the 
requirement  only  applies  to  vessels  700 
feet  or  greater  in  length,  that  choose  to 
anchor  in  Anchorages  6  and  9.  Alternate 
anchorage  grounds  such  as  Anchorage  A 
off  the  entrance  to  the  Mispillion  River 


("Anchorage  A,"  described  in 
§110.157(a)(l})  or  Anchorage  1  off 
Bombav  Hook  Point  ("Anchorage  1," 
described  in  §  110.157(a)(2))  in 
Delaware  Bay,  are  also  reasonably  close 
and  generally  available.  Vessels 
anchoring  in  Anchorages  A  and  1  are 
not  required  to  have  tugs  alongside, 
except  when  specifically  directed  to  do 
so  by  the  Captain  of  the  Port  because  of 
a  specific  hazardous  condition. 
Furthermore,  few  vessels  700  feet  or 
greater  are  expected  to  enter  the  port 
during  the  effective  period.  The  majority 
of  vessels  expected  are  less  than  700  feet 
and  thus  will  not  be  required  to  have 
tugs  alongside. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and  ■. 

governmental  jurisdictions  with 
populations  of  less  than  50,000, 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation's  greatest  impact  is  on 
vessels  700  feet  and  greater  in  length 
which  choose  to  anchor  in  Anchorages 
6  and  9  and  will  have  virtually  no 
impact  on  any  small  entities. 

Assistance  tor  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator*'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
ir.175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  ,Suppl\ 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "signific  ant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatnrv  artmn 
under  Executive  Order  12866  and  is  nut 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  thr 
Administrator  of  the  Office  of 
Information  and  Regulatory  ,\ffairs  as  a 
significant  energy  action  Therefore  it 
does  not  require  a  Statement  of  EnergN 
Effects  under  Executive  Order  13211, 

Environment 

We  considered  the  envirnnmenfal 
impact  of  this  rule  and  ront  hided  that 
under  figure  2-1.  paragraphs  (34jlf)  and 
(g).  of  Commandant  Instruction 
M16475.1C,  this  nile  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds 
33  CFR  Part  1 65 

Harbors,  Marine  safety,  Navigatiuii 
(water).  Reporting  and  recordkeeping 
requirements,  Securitv  measures. 
Waterways 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  pari  1 10 
continues  to  read  as  follows 

Authority:  ,3.^  V  S  C  471,  1221  through 
1236,  2030'  2035.  2071 .  49  CFR  1  46  and  33 
CFR  ],05-l(g) 

2.  Anew  temporarv'  §110  157(b)(ll) 
is  added  to  read  as  follows 

§  1 1 0. 1 57    Delaware  Bay  and  River. 

***** 

(b)*    *    * 

(11)  Additional  requirements  and 
restrictions  for  the  anchorage  grounds 
defined  in  paragraphs  (a)(7).  ia)(8|,  and 
(a)(10). 

(i)  Prior  to  anchoring  in  Anchorage  7 
off  Marcus  Hook,  as  described  in 
paragraph  (a)(8)  of  this  section,  a  vessel 
must  first  obtain  permission  from  the 
Captain  of  the  Port.  Philadelphia,  at 
least  24  hours  in  advance  of  arrival 
Permission  to  anchor  will  be  granted  "ii 
a  "first-come,  first-ser\'p"  basis  The 
Captain  of  the  Port  will  allow  only  one 
vessel  at  a  time  to  anchor  in  Anchorage 


"  and  no  vessel  may  remain  within 
.\ni  horage  7  for  more  than  12  hours. 
(ii)  For  Anchorage  6  off  Deepwater 
Point  as  described  in  paragraph  (a)(7)  of 
this  section,  and  Anchorage  9  near 
entrance  to  Mantua  Creek  as  desi  ibed 
in  paragraph  (a)(10)  of  this  section, 

[A]  Any  vessel  700  feet  or  greater  in 
length  requesting  anchorage  shall  obtain 
permission  from  the  Captain  of  the  Port. 
[Philadelphia  Pennsylvania,  at  least  24 
hiiurs  in  advance, 

(B)  Any  vessel  from  700  to  750  feet  in 
length  shall  have  one  tug  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(( :i  .^nv  \  esse!  greater  than  750  feet  in 
length  shall  ha\e  two  tugs  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(Dl  The  master  owner  or  operator  of 
a  vessel  at  anchor  shall  ensure  that  a  tug 
re(]uired  by  this  section  is  of  sufficient 
hdrsepower  to  assist  with  necessar>' 
maneuvers  to  keep  the  vessel  clear  of 
the  navigation  channel. 

(iii)  For  the  purposes  of  paragraph 
(b)(ll).  Captain  of  the  Port  means  the 
Commanding  Officer  of  the  Coast  Guard 
Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf.  The 
Captain  of  the  Port  can  be  reached  at 
telephone  number  (215)  271^940. 

(iv)  Effective  dates  Paragraph  (b)  (11) 
IS  effective  from  September  24.  2001 
until  November  IQ  2001, 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.SC  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160  5; 

49  CFR  1  46 

4   Add  temporary  §  165.T05-060  to 

redd  as  follows: 

§  165  T05-060     Safety  Zone   Delaware  Bay 
and  River. 

(a)  Location  The  following  area  is  a 
safetv  zone:  All  waters  within  the  arc  of 
a  rirf  le  with  a  150-yard  radius  of  the 
dredging  vessel  ESSEX  operating  in  or 
near  the  Marcus  Hook  Range  Ship 
(Channel  in  the  vicinity  of  Anchorage  7 
off  Marc  us  Hook. 

(b)  Regulations. 

(1)  All  persons  are  required  to  comply 
with  the  general  regulations  governing 
safety  zones  in  §  165.23  of  this  part. 

i  2 !  The  Coast  Guard  vessels  enforcing 
this  section  can  be  contacted  on  \T4F 
Marine  Band  Radio,  channels  13  and  16. 
The  (Captain  of  the  Port  can  be  contacted 
at  tele_phone  number  (215)  271-4940. 

(3)  The  Captain  of  the  Port  will  notify 
the  public  of  any  changes  in  the  status 
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of  this  safety  zone  by  Marine  Safety 
Radio  Broadcast  on  \'HF-FM  marine 
band  radio,  channel  22  (157.1  MHZ) 

(c)  Definition  For  the  purposes  of  this 
temporarv'  section,  Captain  of  the  Port 
means  the  Commanding  Officer  of  the 
Coast  Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf. 

(dj  Effective  dates.  This  section  is 
effective  from  September  24.  2001  until 
November  19.  2001 

Dati-d   September  24,  2001. 
T.W.  Allen, 

Vice  Admiral.  C  S  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

IFR  Doc.  01-247:18  Filed  10-2-01;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
RIN  290a-AK54 

Board  of  Veterans'  Appeals:  Rules  of 
Practice — Time  for  Filing  Substantive 
Appeal  I 

AGENCY:  Department  of  Veterans  Affairs 
ACHON:  Final  rule. 

SUMMARY:  This  document  amends  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  relating  to  the 
time  limit  for  filing  a  "substantive 
appeal  "  The  amendment  implements 
an  opinion  by  the  General  Counsel  of 
the  Department  of  Veterans  Affairs  (VA) 
that,  in  some  cases,  when  a  claimant 
files  additional  evidence,  the  deadline 
for  filing  a  substantive  appeal  may  be 
extended 

DATES:  Effective  date  This  amendment 
is  effective  February  1 1,  19'?7 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  L.  Keller.  Acting  Vice  Chairman, 
Board  of  V'pterans'  Appeals.  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  N\V..  Washington,  DC  20420 
(202) 565-5978. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  an  administrative  body  within  VA 
that  decides  appeals  from  denials  of 
claims  for  veterans'  benefits 

An  appeal  to  the  Board  is  initiated  bv 
filing  a  "notice  of  disagreement"  with 
the  "agency  of  original  |urisdiction" 
(AO|).  usually  one  of  VA's  58  regional 
offices.  38  U.'S.C.  7105(a).  (b);  38  CFR 
20.200  and  20.201.  In  response,  the  M)] 
provides  the  claimant  with  a  "statement 
of  the  case.  "  that  sets  forth  the  reastjns 
for  the  decision,  38  U.S.C.  7105(d)(1).  38 


CFR  19  26  and  19,29.  The  claimant  must 
file  a  substantive  appeal  within  60  days 
frr  m  the  date  of  the  mailing  of  the 
statement  of  the  case,  or  within  the 
remainder  of  the  one-year  period  from 
the  date  VA  mailed  the  original  decision 
to  the  claimant,  whichever  is  later.  38 
U.S.C.  7105(d)(3);  38  CFR  20.302(b), 

If.  however,  a  claimant  submits 
additional  pertinent  evidence  after  the 
AO)  issues  the  statement  of  the  case,  the 
AO|  must  issue  a  "supplemental 
statement  of  the  case"  (SSOC).  38  CFR 

19  31  and  19  37(a).  VAs  regulations 
give  the  claimant  60  davs  to  respond  to 
the  SSOC.  38  CFR  20.302(c),  However, 
the  previous  version  of  38  CFR  20.304 
provided  that  filing  additional  evidence 
after  receipt  of  notice  of  an  adverse 
determination  did  not  extend  the  time 
limit  for  completing  an  appeal  from  that 
determination   .■Xccordingly,  if  a 
claimant  submitted  (1)  pertinent 
additional  evidence  within  one  year  of 
the  AOr*^  determination  and  (2)  a 
substantive  appeal  within  60  days  of  the 
issuance  of  the  SSOC.  but  more  than 
one  year  after  the  date  of  the  AOJ's 
ddverse  determination,  then  the  appeal 
would  ha\e  been  untimely  under  the 
prior  version  of  38  CFR  20.304. 

In  a  precedent  opinion,  however,  the 
General  Counsel  held  that  VA  must 
provide  the  claimant  with  a  60-day 
period  of  time  in  which  to  file  a 
substantive  appeal  following  issuance  of 
an  SSOC  even  if  the  one-year  appeal 
period  will  expire  before  the  60-dav 
period  ends  VAOPGCPREC  9-97;  62  FR 
15565,  15567  (Apr.  1.  1997).  The  Board 
is  bound  in  its  decisions  bv  the 
prec  edent  opinions  of  the  General 
Counsel.  38  U.S.C,  7104(c), 

Accordingly,  we  are  amending  38  CFR 

20  302  and  20  304  to  conform  to  that 
General  Counsel  opinion  As  amended, 
these  rules  clarify  that,  where  a  claimant 
submits  additional  pertinent  evidence 
within  one  year  of  the  challenged  AOJ 
decision,  and  that  evidence  requires  the 
((reparation  of  an  SSOC.  the  time  to  file 
a  substantive  appeal  shall  end  not 
sooner  than  60  days  after  the  AO|  mails 
that  S.SOC 

Because  this  is  a  rule  of  agency 
practice,  this  rule  would  be  published 
as  a  final  rule,  5  USC.  553(b)(3)(A),  In 
addition,  because  this  amendment 
constitutes  a  liberalizing  change 
relieving  a  restriction  and  is  an 
interpretative  rule,  this  amendment  is 
not  required  to  be  published  30  days 
prior  to  its  effective  date,  5  U,S,C, 
553(d).  In  this  case,  since  the  Board  is 
bound  by  the  precedent  opinions  of  the 
Cieneral  Counsel.  38  U  S.C,  7104(c).  the 
amendment  would  ,)e  retroactively 
effective  to  February  11,  1997.  the 


effective  date  of  the  precedent  opinion 
upon  which  it  is  based. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
Si 00  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary-  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  This  rule  would 
affect  only  the  processing  of  claims  by 
VA  and  would  not  affect  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604. 

List  of  Subiects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  September  21.  2001. 
Anthony  J.  Principi. 

Secretary  of  Veterans  Affairs 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  amended  as 
follows: 

PART  2(K-B0ARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  :i8  U.SC  .501  (a)  and  as  noted  in 
specific  sections, 

2.  In  §20.302.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  20.302    Rule  302.  Time  limit  for  filing 
Notice  of  Disagreement,  Substantive 
Appeal,  and  response  to  Supplemental 
Statement  of  the  Case. 

***** 

(b)  Substantive  Appeal.  (1)  General. 
Except  in  the  case  of  simultaneously 
contested  claims,  a  Substantive  Appeal 
must  be  filed  within  60  days  from  the 
date  that  the  agency  of  original 
jurisdiction  mails  the  Statement  of  the 
Case  to  the  appellant,  or  within  the 
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remainder  of  the  1-year  period  from  the 
date  of  mailing  of  the  notification  of  the 
determination  being  appealed, 
whichever  period  ends  later.  The  date  of 
mailing  of  the  Statement  of  the  Case  will 
be  presumed  to  be  the  same  as  the  date 
of  the  Statement  of  the  Case  and  the 
date  of  mailing  the  letter  of  notification 
of  the  determination  will  be  presumed 
to  be  the  same  as  the  date  of  that  letter 
for  purposes  of  determining  whether  an 
appeal  has  been  timely  filed. 

(2)  Special  rule  in  certain  cases  where 
additional  evidence  is  submitted.  Except 
in  the  case  of  simultaneously  contested 
claims,  if  (i)  a  claimant  submits 
additional  evidence  within  1  year  of  the 
date  of  mailing  of  the  notification  of  the 
determination  being  appealed,  and  (ii) 
that  evidence  requires,  in  accordance 
with  §  19.31  of  this  title,  that  the 
claimant  be  furnished  a  Supplemental 
Statement  of  the  Case,  then  the  time  to 
submit  a  Substantive  Appeal  shall  end 
not  sooner  than  60  days  after  such 
Supplemental  Statement  of  the  Case  is 
mailed  to  the  appellant,  even  if  the  60- 
day  period  extends  beyond  the 
expiration  of  the  1-year  appeal  period. 

(.Authoritv:  Mi  I'.SX:,  7105  (b)U).  (d)(3).) 
***** 

3.  In  §  20.304  is  revised  to  read  as 
follows: 

§  20.304     Rule  304.  Filing  additional 
evidence  does  not  extend  time  limit  for 
appeal. 

Except  as  provided  in  Rule  302(b) 
(§  20.302(b)  of  this  pari),  the  filing  of 
additional  evidence  after  receipt  of 
notice  of  an  adverse  determination  does 
not  extend  the  time  limit  for  initiating 
or  completing  an  appeal  from  that 
determination. 

(Authority;  .38  I'.S.C.  7105.) 

|FR  Doc.  01-24766  Filed  10-2-UI:  H  4=S  ,(iiii 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA242-0291a:  FRL-7058-91 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Monterey 
Bay  Unified  Air  Pollution  Control 
District 

AGENCY:  En\-ironmental  Prott'c  tinn 

Agencv  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Imperial  Countv  Air  PoliutKin  Control 
District  (ICAPCD)  and  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (\'OC)  emissions  from 
automotive  refinishing  operations,  metal 
parts  and  products  coating,  and 
applications  of  nonarchitectural 
coatings.  We  are  approving  local  rules 
that  regulate  these  emission  sourt  ev 
under  the  Clean  Air  Act  as  amended  ui 
1990  (CAA  or  the  Act) 
DATES:  This  rule  is  effective  on 
December  3.  2001.  without  further 
notice,  unless  EPA  receives  ad\erse 
comments  by  November  2.  2001    If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notif\-  the  public  that  this 
rule  w'ill  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andv 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency.  Region  IX,  7.5  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPAs 
technical  support  doc  umt^nts  (TSDs)  at 
our  Region  IX  offic-«>  during  normal 

Table  1— Submitted  Rules 


business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Builcling.  1200 
Pennsylvania  Avenue,  N.W.,  Washington 
DC  20A60. 

California  Air  Resources  Board.  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814; 

Imperial  County  Air  Pollution  Control 
DisU-ict,  150  South  9th  Street,  El  Centro, 
CA  92243:  and, 

Monterey  Bay  Unified  Air  Pollution  Control 
District,  24580  Silver  Cloud  Court, 
Monterey,  CA  93940. 

FOR  FURTHER  INFORMATION  CONTACT: 
jeraid  S.  VVamsley.  Rulemaking  Office 
(AIR— 4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)  744-1226. 

SUPPLEMENTARY  INFORMATION:      ' 
Throughout  thi^  ducuiiient,  ""we,"  "us" 
and  "our"  refer  to  EPA. 

lablf  o(  (.nntenis 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  .Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rules. 

D.  Public  comment  and  final  action. 

III.  Background  Information. 

Why  were  these  rules  submitted? 

IV.  Administrative  Requirements 

I.  The  Slate's  Submittal 

A    What  mir'-  dui  the  State  submit? 

Table  1  lists  thr  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 

Resfuirrrs  Board  fCARB). 


Local  agency 


Rule 


Rule  title 


Adopted     SutMTimed 


ICAPCD                 427     Automotive  Refinistiing  Operations 
MBUAPCD            429     Applications  of  Nonarchitectural  Coatings 
MBUAPCD  434    Coating  of  Metal  Parts  and  Products  


9/14/99 
1/17/01 
1/17/01 


5/26/00 
5/8/01 
5/9/01 


On  the  following  dates,  EPA  found 
these  rule  submittals  met  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V:  October  6.  2000.  ICAPCD 
Rule  427;  and,  luly  20,  2001 .  MBUAPCD 
Rules  434  and  429.  These  criteria  must 
be  met  before  formal  EPA  review  may 
begin. 


B.  Are  there  other  versions  of  these 
rules' 

There  is  no  previous  version  of 
ICAPCD  427  in  the  SIP  We  approved 
versions  of  MBUAPCD  Rules  429  and 
434  into  the  SIP  on  March  22.  2000  and 
August  18.  1999.  respecti\elv  CARB 
has  not  made  an  intervening  submittal 
of  these  rules. 


C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

ICAPCD  Rule  427,  Automotive 
Kt  imishirig  Operations,  is  a  rule 
desiunid  to  reduce  volatile  organic 
romp   uiid  (V'OC)  emissions  at 
inciustrial  sites  engaged  in  the  auto 
LOHtiiiu  nperafinns   .^':  .i  new  SIP  rule. 
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Rule  427  includes  the  following 
provisions: 

— a  description  of  rule  purpose  and 
applicability: 

— definitions  under  the  rule: 

— rule  standards  and  limits  covering 
application,  transfer  efficiency,  surface 
preparation  and  clean-up. 

— exemptions  from  the  rule. 

— administrative  requirements; 

— source  monitoring  and 
recordkeeping  requirements:  and, 

— test  methods  for  determining 
compliance  with  the  standards  and 
limits  of  the  rule. 

MBUAPCD  Rule  429.  Appllcatl^n^  of 
Nonarchitectural  Coatings,  is  a  rule 
designed  to  regulate  industrial  sites 
engaged  in  spraying  nonarchitectural 
coatings  VOCs  are  emitted  during  the 
sprav  application  process  used  U\  apply 
the  coating.  Rule  429  requires  the  use  of 
a  sprav  booth  or  enclosure  while 
applying  the  coatings.  The  recent 
amendments  to  Rule  429  include  new 
definitions  for  high  transfer  efficiency 
methods  and  a  new  test  method  for 
determining  the  control  efficiency  of 
particulate  matter  control  devices. 

MBLAPCD  Rule  4,34.  Clnating  of  Metal 
Parts  and  Products,  is  a  rule  designed  to 
reduce  volatile  organic  compound 
(VOC)  emissions  at  industrial  sites 
engaged  in  metal  coating  operations. 
The  recent  amendments  to  Rule  434 
include  a  definition  of  aerosol 
container,  an  exempti(3n  for  aerosol 
container  use.  and  added  test  methods 
for  determining  the  V'OC  content  of 
water-based  coatings. 

The  TSD  has  more  information  about 
these  rules  and  th^ir  specific  changes. 

II.  EPA's  Evaluation  and  Action 

A   Haw  IS  EPA  evo/uaf/ns,'  the  rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Te(:hnr)logv  (R,\(T)  for  major 
sources  in  nonattainment  areas  (see 
section  1 82(a)(2)(A)  1.  and  must  not  relax 


existing  requirements  (see  sections 
110(1)  and  103)  ICAPCD  regulates  an 
ozone  nonattainment  area  (see  40  CFR 
p<irt  81).  so  its  Rules  must  fulfill  RACT. 
MBUAPCD  regulates  an  ozone 
attainment  and  maintenance  area. 
Consequenth  .  MBl'APCD  VOC  RACT 
rules  that  maintain  the  ozone  standard 
are  subject  to  the  anti-backsliding 
provisions  of  the  CAA. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044.  November 
24.  1987. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations; 
(Clarification  to  Appendi.x  D  of 
November  24,  1987  Federal  Register 
Document."  (Blue  Book),  notice  of 
availabilit\  published  in  the  May  25, 
1988  Federal  Register 

3.  'National  Volatile  Organic 
Compound  Emissicjn  Standards  for 
Automobile  Refini»h  Coatings."  at  40 
CFR  (Code  of  Federal  Regulations)  part 
59.  subpart  B. 

These  standards  apply  to  the 
manufacture  of  auto  refinishing  coatings 
and  not  to  their  application. 
Consequently,  these  Subpart  B 
standards  are  not  binding  on  body  shops 
and  auto  painters  So.  EPA  is  using 
these  standards.  Cialifornia  statewide 
guidance  and  other  auto  refinishing 
rules  adopted  in  California  to  advise  our 
review  of  ICAPCD  Rule  427 

4.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products,"  USEPA,  lune  1978,  EPA- 
450/2-78-015. 

B  Do  the  rules  meet  the  evaluation 
criteria? 

We  believe  ICAPCD  Rule  427  and 
MBUAPCD  Rules  429  and  434  are 


consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability, 
RACT,  and  SIP  relaxations  The  ' 
respective  TSD  for  each  rule  has  more 
information  on  our  evaluation. 

C.  EPA  recommendations  to  further 
improve  the  rules 

The  TSD  describes  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agency  modifies 
the  rules. 

D  Public  comment  and  final  action 

As  authorized  in  section  110{k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  November  2,  2001,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  3. 
2001.  This  will  incorporate  these  rules 
into  the  federally  enforc:eable  SIP. 

III.  Background  Information 

Why  were  these  rules  submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
11 0(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


I 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3  EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  m  1977   43  FR  8964;  40  CFR 

1978  81  305 

May  26   1988  EPA  notified  Governors  that  parts  of  their  SiPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and  requested  that 

they  correct  the  deficiencies  lEPA  s  SIP-Call)  See  section  110(a)(2)(H)  of  the  pre-amended  Act, 

Novemt)er  15  Clean  Air  Act  Amendments  of  1990  were  enacted  Pub  L    101-549   104  Stat  2399.  codified  at  42  U  S  C   7401-7671q 

1990 

May  15,  1991  Section  182(a)(2)(A)  requires  thai  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date 


rv.  Administrative  Requirements 

Under  Executive  Order  128()6  (58  F"R 
51735.  October  4.  1993),  this  action  is 


not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 


subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
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22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
.state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator^'  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this ' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9.  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntan*  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 


with  Executive  Order  12630  (53  FR 
8859,  March  15.  1988)  by  examming  th.- 
takings  implications  of  the  rule  in 
accordance  with  thp  ■.■\tt()rnpv 
General's  .Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  A\  oidance  of 
l.'nanticipated  Takings  "  issued  under 
the  executive  order  This  rule  does  ni)t 
impose  an  information  colJHctujn 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq] 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  mle  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Cieneral 
of  the  United  States.  EPA  will  submit  d 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule'  ds 
defined  by  5  U.S  C.  804(2) 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  Unit^-d 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  3, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalit\ 
of  this  rule  for  the  purposes  of  |udi(  lai 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  )udi(  lal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  mav  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  .^ugust  24,  2001. 
Sally  Seymour, 
Acting  Regionol  Aiiniini^trator.  Region  IX. 

Part  52.  Chapter !.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  ^2 
continues  to  read  as  follows: 


.Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2  Section  52.220  is  amended  by 
adding  paragraphs  (c)(279)(i)(A)(5)  and 
(284)  to  read  as  follows: 

§  52.220     Identification  ot  plan. 

•  0  •  0  * 

(Cj*    *    • 

(279) •    *    * 

(i)  *    *    * 

(A)*    •    • 

(5)  Rule  427,  adopted  on  September 
14,  1999. 
***** 

(-84)  New  and  amended  regulations 
fur  the  following  APCDs  were  submitted 
on  May  8.  2001,  by  the  Governor's 
designee 

ill  Incorporation  by  reference. 

[Ai  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

( 1 1  Rules  429  adopted  on  September 
IB   ]987  and  amended  on  January  17. 
21)01  and  Rule  434  adopted  on  June  15, 
1994  and  amended  on  January  17.  2001. 
FK!)<..    HI    .4483  Filed  10-2-01;  8:45  am] 
BILUNG  CODE  656O-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  70 
[DE-TS-2001-01a;  FRL-7072-7] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program.  Delaware 

AGENCY:  l-^n\ironmentdi  frutection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  fully  approve  the  operating 
permit  program  of  the  State  of  Delaware 
Delaware  s  operating  permit  program 
was  submitted  in  response  to  the  Clean 
.\ir  ,^ct  (C.AA)  .Amendments  of  1990 
that  required  States  to  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sourc  es  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EPA 
granted  final  interim  approval  of 
Delaware's  operating  permit  program  on 
December  4.  1995.  Delaware  amended 
its  operating  permit  program  to  address 
deficiencies  identified  in  the  interim 
approval  action  and  this  action 
approves  those  amendments.  Any 
parties  interested  in  commenting  on  this 
ac:tion  granting  full  approval  of 
Delaware  s  title  V  operating  permit 
program  should  do  so  at  this  time.  A 
more  detailed  description  of  Delaware's 
subniittals  and  EPA's  evaluation  are 
ini  liideij  in  A  Tec  hnical  Support 
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Document  (TSD)  in  support  of  this 
rulemaking  action  A  cnpv  of  the  TSD  is 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document. 
DATES:  This  rule  is  effective  on 
November  19.  2001  without  further 
noticp,  unless  EPA  receives  a(i\erse 
written  comment  by  November  2,  2001. 
If  EPA  receives  such  comments,  it  will 
publish  a  timelv  withdrawal  nf  the 
direct  final  rule  in  thf  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect 

ADDRESSES:  Written  cnmm>'nts  mav  be 
mailed  to  Makeba  Morris.  Thief,  Permits 
and  Technical  Assessment  Branch. 
Mailcode  3AP11.  L'  S  Environmental 
Protection  Agencv.  Region  111,  16,50 
Arch  -Street,  Philadelphia,  Pennsylvania 
19103  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
US,  Environmental  Protection  .^g^'ncy, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103  and 
Delaware  Department  of  Natural 
Jlesources  &  Environmpntal  f  .nntrnl,  HM 
Kings  Highway,  PO  Box  1401,  Dover, 
Delaware  19903 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2196  or 
by  e-mail  at  campbell  davf^  epa  zov. 
SUPPLEMENTARY  INFORMATWN:  On 
November  14,  2000  and  November  20, 
2000,  the  State  of  Delaware  submitted 
amendments  to  its  State  operating 
permit  program  The^e  amendments  are 
the  subject  of  this  document  and  this 
section  provides  additional  information 
on  the  amendments  by  addressing  the 
following  questions: 

What  I'i  the  State  operating  permit 
program'' 

What  are  the  State  operating  permit 
prn^ram  requirfments' 

What  IS  being  addressed  in  this  document? 

What  IS  not  being  addressed  m  this 
document' 

What  changes  to  Delaware's  operating 
permit  program  is  EPA  approving? 

What  nrtinn  ;v-  heim:  tnk'-n  hv  FP^' 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  States  to  develop 
operating  permit  programs  that  meet 

t  ertain  ferjeral  (.riteria   When 
implementing  the  operating  permit 
program^,  the  States  require  certain 
Miun  es  ni  diT  pollution  to  obtain 
[lerniits  that  contain  ali  nt  their 
applicable  requirements  under  the 
C:iean  Air  Act  (C;AA)  The  foe  us  of  the 
operating  permit  program  is  to  improve 
enfi  iT'  enient  b\  issuing  each  source  a 


permit  that  consolidates  all  of  its 
applicable  CAA  requirements  into  a 
federally-enforceable  document.  By 
consolidating  all  of  the  applif:able 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agencv  can  more  easily 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  spef:ified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  Examples  of  'ma)or"  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  f)rganic  compounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMlD). 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  CAA,  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combinatKin  of  HAPs  In  areas  that 
are  not  meeting  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  s()urc;es  are  defined  by  the  gravity 
of  the  nonattairunent  classification. 

What  ,\re  the  State  Operating  Permit 
Program  Requirements? 

The  miniiiHini  program  elements  for 
an  approvahle  nperatmg  permit  program 
are  those  mandated  by  title  V  of  the 
Clean  Air  Act  Amendments  of  1990  and 
established  by  EPA's  implementing 
regulations  at  title  40.  part  70 — 'State 
Operating  Permit  Programs  "  in  the  Code 
of  Federal  Regulatit)ns  (40  CFR  part  70), 
Title  V  required  state  and  local  air 
pollution  control  agent  ies  to  develop 
operating  permit  programs  and  submit 
them  to  EPA  for  approval  by  November 
15,  1993.  Under  title  V,  Stale  and  local 
air  pollution  control  agencies  that 
implement  operating  permit  programs 
are  called  "permitting  authorities  " 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
program  approval  criteria  outlined  at  40 
CFR  part  70,  EPA  granted  interim 
approval  contingent  on  the  permit 
authority  revising  its  program  to  correct 
those  programmatic  def'n  ienries  that 
prevented  full  apprfival   Delaware's 
original  operating  permit  program 
substantially,  but  not  fully,  met  the 
requirements  of  40  Ci'K  part  70 
Therefore.  EPA  granted  final  interim 
approval  of  the  pnjgram  in  a  rulemaking 
published  on  December  4,  1995   [See  60 
FR  62032.1  The  interim  approval  notice 


identified  five  outstanding  deficiencies 
that  had  to  be  corrected  in  order  for 
Delaware's  program  to  receive  full 
approval.  On  November  14,  2000  and 
November  20,  2000.  the  State  of 
Delaware  submitted  amendments  to  its 
operating  permit  program  to  EPA  to 
address  its  outstanding  program 
deficiencies, 

Delaware's  November  14.  2000  and 
November  20.  2000  submittals  satisfy- 
the  State's  requirement  to  submit 
program  amendments  to  EPA  by  June  1, 
2001,  This  deadline  was  established  by 
EPA  in  order  to  allow  for  time  for  EPA 
review  and  action  on  program 
amendments  such  that  operating  permit 
programs  with  interim  approval  status 
could  be  considered  for  full  approval  by 
December  1,  2001,  After  December  1. 
2001,  those  jurisdictions  lacking  fully- 
approved  operating  permit  programs 
will,  by  operation  of  law.  be  subject  to 
a  federal  operating  permit  program 
implemented  bv  EPA  under  40  CFR  part 
71.  [See  65  FR  32035.) 

What  Is  Being  Addressed  in  This 
Document? 

On  November  14,  2000  and  November 
20.  2000,  Delaware  submitted 
amendments  to  its  currently  EPA- 
approved  title  V  operating  permit 
program.  In  general,  Delaware  amended 
its  operating  permit  program  regulations 
to  address  deficiencies  identified  by 
EPA  when  it  granted  final  interim 
approval  of  Delaware's  program  in  1995. 

What  Is  Not  Being  Addressed  in  This 
Document? 

On  December  1 1 .  2000,  EPA 
announced  a  90-day  comment  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs,  [See  65  FR  77376,]  The  public 
was  able  to  comment  on  all  currently- 
approved  operating  permit  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  The 
December  11.  2000  notice  instructed  the 
public  to  not  include  in  their  comments 
any  program  deficiencies  that  were 
previously  identified  by  EPA  when  the 
subject  program  was  granted  interim 
approval.  Since  those  program 
deficiencies  have  already  been 
identified  and  permitting  authorities 
have  been  working  to  correct  them.  EPA 
will  solicit  c;omments  when  taking 
action  on  thn.se  corrective  measures. 

The  EPA  stated  that  it  will  consider 
information  received  from  the  public 
pursuant  to  the  December  1 1,  2000 
notice  and  determine  whether  it  agrees 
or  disagrees  with  the  purported 
deficiencies.  Where  EPA  agrees  there  is 
a  deficiency,  it  will  publish  a  notice  of 
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deficiency  i  onsi.stent  with  40  CFR 
70.4(i)  and  40  CFR  70.10(b)  The  Agencv 
will  at  the  same  time  publish  a  nnticf 
identifying  any  alleged  problems  that 
we  dt)  not  agree  am  deficienci«'s.  For 
programs  that  have  not  vet  received  full 
apprcu'al.  such  as  Delaware's  program. 
EPA  will  publish  these  notires  bv 
December  1.  2001. 

The  EPA  received  numerous 
(  omments  in  response  to  the  December 
11.  2000  notice  announcing  the  start  of 
the  90-da\'  public  comment  period.  As 
part  of  thf)se  comments.  EPA  Region  ill 
received  comments  germane  to 
Delaware's  current Iv -approved 
operating  permit  program.  The  Agenriy 
wdl  respond  to  thosn  comments  in  a 
separate  notice|s)  h\  Dee  t'mber  1.  2001 
as  required  by  the  December  1 1,  2L)0U 
nf)tice. 

The  EPA  is  not  addressing  an\ 
comments  received  pursuant  to  the 
December  11.  2000  notice  in  this 
document  As  mentioned  abo\e. 
comments  provided  in  accordance  with 
the  D^cembHr  1 1 .  2000  notice  were  to 
address  shortcomings  that  haii  not 
previously  been  identified  by  EPA  as 
deficiencies  necessitating  interim,  rather 
than  full.  appro\al  of  a  states  operating 
permit  program.  This  action  granting 
full  approval  of  Delaware's  operating 
permit  program  onlv  addresses  program 
defu  iencies  identified  when  EPA 
granted  interim  approval  to  Delaware  s 
program  in  1995   Therefore,  anv  persons 
wishing  to  comment  on  this  actum 
should  do  so  at  this  time. 

What  Changes  to  Delaware's  Program  Is 
EPA  Approving? 

The  EPA  has  reviewed  Delaware's 
November  14,  2000  and  November  20, 
2000  program  amendments  in 
conjunction  with  the  portion  of 
Delaware's  program  that  was  earlier 
approved  on  an  interim  basis   Based  on 
this  re\ievv.  EPA  is  granting  full 
approval  of  Delaware's  amended 
operating  permit  program  The  KP.A  has 
determined  that  the  amendments  to 
Delaware's  operating  permit  program 
adequatelv  address  the  fi\e  deficiencies 
identified  by  EPA  in  its  D»m  ember  4, 
1995  rulemaking  granting  interim 
appnual   Delaware's  operating  permit 
program,  including  the  amendments 
submitted  on  November  14.  2000  and 
November  20,  2000,  fully  meets  the 
minimum  requirements  of  40  ('FR  part 
70. 


Changes  to  Delaware's  Program  that 
Correct  Interim  Approval  Deficiencies 

i    Ficvisf  Ri'gulutmn  JO.  Sectiuii  tiifj  Tu 
Bf  Consistent  With  the  Scope  of  the 
Pf^rmit  Shif  Id  Pn  vision  of  40  CFR 

~(n  fii  1 1 

The  extent  of  Dclaw  , ire's  permit 
shield  was  origmalh  toe  hroad  .iinl 
allowed  the  permit  shield  tn  njipl)  to 
any  air  contaminant  spe<  ifii  ailv 
identified  in  the  permit  appii*  rition  as 
well  as  to  anv  requirement  uf  a  ,Si,ite 
regulation,  the  Delaware  Water  and  Air 
Resourc:es  Act,  rather  than  anv 
applicable  requirement  of  the  final 
permit  as  required  b\  40  (  i'K  "0(0(1). 
Delaware  re\ised  Regulation   id   Section 
6(f)  to  delete  applicability  of  the  [jermit 
shield  to  the  permit  applu.atidn  and  the 
Delaware  Water  and  .^ir  Resources  Act. 
In  lieu  thereof.  Dej.nvare  included  a 
provision  for  the  permit  shield  to  apply 
to  any  applicable  requirement 
specifically  identified  in  the  permit  as 
of  the  day  of  permit  issuanc  e  With  this 
amendment,  Delaware  s  program  is 
(  onsistent  with  40  CFR  70.6(0(1)  with 
regard  to  the  permit  shield. 

2  Revise  Regulation  30,  Sei:tion 

~l(iinilvl  To  Ensure  That  Anv 
Preconstniction  He\  irw  Permit 
Requirements  Th  it  Are  Incorporated 
Into  (1  Title  V  Permit  Through  the 
Administrative  Permit  Amendment 
Procedure  Mei-t  thr  Provisions  of  40  CFF 

:•()  Tidiniivi 

Delaw<ire  s  Regulation  )0,  Section 
7(d)(l)(\)  allowed  the  requirementv 
from  prefonstriK  tion  re\iew  permits  to 
be  incorporated  mto  the  title  \'  permit 
as  an  administrative  permit  amendment, 
when  siK  h  [lermits  were  ismi'm!  meeting 
onh  the  puhlu  partii  ipatioii 
requirements  of  Regulation  <(l   It  did  nut 
require  that  a  preconstnn  tmn  jiernnt 
meet  the  other  [iroi  edural  r'Mjiur.nii'nts 
set  forth  in  40  CFR  "n  "lii'", .  m  nrier 
to  be  incorporated  as  an  administrative 
amendment   In  addition  to  public 
participation  requirement-   4(i  (iPR 
70.7(d)  re(]uires  proi  ediir-'N 
substantially  e(]ui\  alent  to  those  in  40 
CFR  70  7  and  7(1  H  vvhicb  would  apply 
if  the  pre( onstriK  turn  review  permit 
were  sub|e(  t  to  re\  lew  as  a  permit 
modification,  and  (  oinjiliance 
requirements  substaiitiallv  <T|ui\■.^!ent  t-i 
th.ise  in  40  CFR  70  h   I)ela\v.,r.'  I.  ,   -    : 
Regulation  30  Section  7(d)(l)(vi  to 
require  that  preconstruction  review 
permits  meet  .Sec  tii>n-  11.2(1).  11.5.  12.4. 


i: 


and  12,ti  ot  Ki 


ation  No.  2, 


Delaware's  [iroyram  !'>r  minor  new 
soun  e  review   Rr-gulation  2  was 
previously  re\  ised  and  updated  on  June 
1.  1997   Regulation  2.  .Sections  11.2(j). 
and  n  .'i  set  forth  the  requirements  for 


1  p'Tinit  which  is  desired  by  an 
.ipplif  ant  to  have  its  terms  or  conditions 
transferred  into  a  Regulation  .30  permit 
These  requirements  for  compliance 
certifications,  information  to  be 
provided  in  a  permit  application,  and 
information  regarding  the  compliance 
status  and  compliance  schedule  for  all 
applicable  requirements,  allow  the 
permit  to  substantially  meet  the 
compliance  requirements  of  40  CFR 
70,6,  Sections  12.4,  12.5,  and  12.6  set 
forth  the  procedural  requirements  for 
public  participation  and  EPA  and 
affected  state  review,  which  are 
substantially  equivalent  to  the 
procedural  requirements  of  40  CFR  70.7 
and  70.8. 

J  Revise  Regulation  30.  Section  7(f)(4} 
To  Require  That  Permits  for  Major 
Sources  With  a  Permit  Term  of  Three 
Years  or  More  Shall  Be  Reopened  For 
Cause  Within  18  Months  After  a  New 
Applicable  Requirement  Is  Promulgated. 
Consistent  With  40  CFR  70.71  fj 

Regulation  30,  Section  7(0(4) 
originalh  required  reopening  for  cause 
upon  n>  A   ij  plicable  requirements  for 
affected  sources  only  under  the  acid 
rain  program.  It  has  been  revised  to 
apply  to  all  major  sources  having  a 
remaining  permit  term  of  more  than 
three  years.  With  this  amendment, 
Delaware's  program  is  consistent  with 
40  CFR  70,7(0, 

■4-  Revise  Regulation  30,  Section  71  j II 4 1 
To  Require  That  The  Department  Shall 
Give  Notice  of  any  Public  Hearing  at 
Least  30  Days  in  Advance  of  the 
Hearing.  Consistent  With  40  CFR 
:o.7lh)(4l 

Regulation  30.  Section  7(j)(4)  has  been 
revised  to  require  that  a  public  hearing 
will  be  held  no  earlier  than  the  31sf  day 
following  publication  of  a  public  notice 
for  that  hearing.  This  amendment  make 
Delaware's  program  consistent  with  40 
CFR  70,7(h)(4)  with  regard  to  public 
notification. 

5  Revise  the  Delaware  Water  and  Air 
Resources  Act,  7  Del.  C  .  Chapter  60. 
Section  6013(bl  To  Provide  That  Each 
Day  of  Violation  Shall  Be  Considered  as 
a  Separate  Violation.  Consistent  With  40 
CFR  70.11 

The  Delaware  Water  and  Air 
Resources  Act.  7  Del.  C  section 
6013(b),  Criminal  Penalties,  did  not 
include  the  rcfjuirement  that  each  day  of 
violation  also  be  considered  a  separate 
violation.  Effective  July  3,  1997, 
Delaware  amended  7  Del.  C,  section 
6013(b)  to  include  that  each  day  of 
violation  shall  constitute  a  .separate 
offense.  The  slight  variance  in  language, 
that  is.  the  term  "offense"  in  lieu  of 
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■"violation",  does  not  change  its 
meaning,  and  requires  that  each  day  of 
violation  be  considered  separately.  This 
amendment  to  Delaware'.s  statute  is 
consistent  with  the  penalty 
requirements  of  40  CFR  70, 11 . 

What  Action  Is  Being  Taken  By  EP.\? 

The  State  of  Delaware  has 
satisfactorily  addressed  the  program 
deficiencies  identified  when  EP.\ 
granted  final  interim  approval  of  its 
operating  permit  program  on  December 
4,  1995.  The  operating  permit  program 
amendments  that  are  the  subject  of  this 
document  considered  together  with  that 
portion  of  Delaware's  operating  permit 
program  that  was  earlier  approved  on  an 
interim  basis  fully  satisfy  the  minimum 
requirements  of  40  CFR  part  70  and  the 
Clean  Air  Act  Therefore,  EP.A  ;s  taking 
direct  final  action  to  fuUv  approve  the 
Delaware  title  V  operating  permit 
program  in  accordance  with  40  CFR 
70.4(e) 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  todays  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  operating  permit  program 
approval  if  adverse  comments  are  filed 
relevant  to  the  issues  discussed  in  this 
action  This  rule  will  be  effective  on 
November  19.  2001  without  further 
notice  unless  EPA  rec.eives  ad\erse 
comment  by  .November  2.  2001.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timelv  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action   Any  parties  interested  in 
commenting  must  do  so  at  this  time 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph. 
or  section  of  this  rule  and  if  that 
provision  mav  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subiect  of  an  adverse 
comment 

Administrative  Requirements 

A   GentTul  Requirpm^'nts  » 

Tnder  Executive  Order  1286B  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subie<:t  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
sub)ect  to  E.xecutive  Order  13211. 


Actions  Concerning  Regulations  That 
Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)J.  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Art  (5  U.S.C.  601  et  seql  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  bv  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
spec  ified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999),  because  it  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  d.oes  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  State  operating  permit 
program  submissions.  EP.^'s  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  <  ontext.  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  \'( .S  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  an  operating 
permit  program  submission,  to  use  VCS 
in  place  of  an  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  (Jean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Ti-chnology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 


FR  4729.  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S,C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule  "  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  3, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  fully  approving 
Delaware's  title  V  operating  permit 
program  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 
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Dated:  September  25,  2001 
Donald  S  Welsh, 
Regional  Administrator.  Region  III. 

Appendix  A  of  part  70  of  title  40. 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  in  the  entry  for 
Delaware  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Delaware 

***** 

(b)  The  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
submitted  program  amendments  on 
November  14.  2000  and  November  20.  2000 
The  rule  amendments  contained  in  the 
November  14.  2000  and  November  20,  2000 
submittals  adequately  addressed  the 
conditions  of  the  interim  approval  effective 
on  lanuarv'  3.  1996.  The  State  is  hereby 
granted  final  full  approval  effective  on 
November  19.  2001. 
•  *  *  *  » 

[FR  Doc.  01-24707  Filed  10-2-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[WV-T5-2O01-01a;  FRL-7073-7] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  West 
Virginia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  fully  approve  the  operating 
permit  program  of  the  State  of  West 
Virginia.  West  Virginia's  operating 
permit  program  was  submitted  in 
response  to  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  that  required 
States  to  develop,  and  submit  to  EPA. 
programs  for  issuing  operating  permits 
to  all- major  stationary  sources  and  to 
certain  other  sources  within  the  States' 
jurisdiction.  The  EPA  granted  final 
interim  approval  of  West  Virginia's 
operating  permit  program  on  November 
15,  1995.  West  Virginia  amended  its 
operating  permit  program  to  address 
deficiencies  identified  in  the  interim 


approval  action  and  this  action 
approves  those  amendments  Anv 
parties  interested  in  commenting  on  this 
action  granting  full  approval  of  West 
Virginia's  title  V  operating  permit 
program  should  do  so  at  this  timf  A 
more  detailed  description  of  West 
Virginia's  submittal  and  EPA's 
evaluation  are  included  m  a  Technical 
Support  Document  (TSD)  in  support  nf 
this  rulemaking  action,  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document 
DATES:  This  rule  is  effective  on 
November  19.  2001  without  hirther 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  2.  2001 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  nile  will 
not  take  effect, 

ADDRESSES:  Written  comments  mav  be 
mailed  to  Makeba  Morris.  Chief.  Permits 
and  Technical  Assessment  Branch. 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103  and 
West  Virginia  Department  of 
Environmental  Protection.  Office  of  Air 
Quality,  1558  Washington  Street.  East. 
Charleston,  West  Virginia.  25311 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  Permits  and  Technical 
Assessment  Branch  at  (2151  814-2196  or 
by  e-mail  at  campbell  dave®  epa^ov 
SUPPLEMENTARY  INFORMATION:  On  lune  1 
2001,  the  State  of  West  Virginia 
submitted  amendments  to  its  State 
operating  permit  program.  These 
amendments  are  the  subject  of  this 
document  and  this  section  provides 
additional  information  on  the 
amendments  by  addressing  the 
following  questions: 

What  is  the  State  operating  permit 
program? 

What  are  the  State  operating  permit 
program  requirements'' 

What  IS  being  addressed  in  this  document? 

What  IS  not  being  addressed  in  this 
document^ 

What  change!,  to  Wc^t  \'irginia's  operating 
permit  program  is  EPA  approving? 

What  action  is  being  taken  bv  EPA? 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  States  to  develop 
operating  permit  programs  that  meet 


certain  federal  criteria   When 
implementing  the  (iperHtirig  permit 
programs,  the  States  r<(]iiire  certain 
Miiirces  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  under  the 
Clean  Air  Act  (CAA)  The  focus  of  the 
operating  permit  program  is  to  improve 
enforcement  bv  issuing  each  source  a 
permit  that  consolidates  all  of  its 
applicable  CAA  requirements  into  a 
federallv-enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  gnen  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agency  can  more  easily 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined 

.Sources  required  to  obtain  an 
operating  permit  under  this  program 
int  lude    maior    sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  (]A.\  or  in  EPA  •^  implementing 
regulations  For  example  all  sources 
regulated  under  the  ac  id  rain  program, 
regardless  of  size,  must  obtain  operating 
permits  E.xamples  of    major"  sources 
int  iude  those  that  ha\e  the  potential  to 
emit  100  tons  per  vear  or  more  of 
volatile  organic  (  ompounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMlO); 
those  that  emit  10  tons  per  \f<ii  nf  any 
single  hazardous  air  pollutant  iH.^Pl 
specifically  listed  under  the  (.,\.^,  nr 
those  that  emit  25  tons  per  vear  or  mnre 
of  a  combination  of  HAPs  hi  areas  that 
are  not  meeting  the  natmnal  ambient  air 
quality  standards  (.N.^AQ.Si  for  o^one 
carbon  monoxide,  or  partu  ulate  matter, 
ma|or  sources  are  defined  b\  the  gravity 
ni  the  nonattainment  f  lassific  ation 

What  Are  the  State  Operating  Permit 
Program  Requirements' 

The  minimum  prngrani  element.^  fur 
an  approvahle  nperatiiik;  peruiit  [T'ikI'ihi 
are  those  mandated  b\  title  \     f  '.i^t- 
Clean  Air  .\c  t  .■\niendments  ..|  IMSO  and 
established  by  EPA's  implementing 
regulations  at  title  40,  part  70^"State 
Operating  Permit  Programs"  in  the  Code 
of  Federal  Regulations  (40  CFR  part  70). 
Title  \'  required  state  and  local  air 
pollution  ( ontrol  agencies  to  develop 
operating  permit  programs  and  submit 
them  to  EPA  for  approval  by  November 
15,  1993   Under  title  V.  State  and  local 
air  pollution  (  ontrol  agencies  that 
implement  operating  permit  programs 
are  called  "permitting  authorities". 

Where  an  operating  permit  program 
substantially,  but  not  fulh ,  met  the 
program  apfiroval  criteria  outlined  at  40 
("FR  part  70,  EP.A  granted  interim 
approval  contingent  on  the  permit 
authority  rexisinp  its  program  to  correct 
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thdsp  prnyrammatic  defi'  iciK  i<'s  that 
preventPci  full  dpprn\  al   West  Virginia's 
original  operating  permit  program 
substantiallv.  but  not  fully,  met  the 
requirements  of  40  CFR  part  70. 
Therefore.  EPA  granted  final  interim 
approval  of  the  program  in  a  rulemaking 
published  on  November  15.  1995.  (See 
60  FR  =i7152  )  The  interim  approval 
notice  identified  11  outstanding 
deficiencies  that  had  to  be  corrected  in 
order  for  West  Virginia's  program  to 
receive  full  approval  On  lune  1.  2001. 
the  State  of  VVest  \'irginia  submitted 
amendments  to  its  operating  permit 
program  to  EPA  to  address  its 
outstanding  program  deficiencies. 

VVest  Virginias  June  1.  2001  submittal 
satisfies  the  States  requirement  to 
submit  program  amendments  tu  EPA  by 
lune  1.  2001  This  deadline  was 
established  bv  EPA  in  order  to  aliovN-  for 
time  for  EPA  review  and  action  on 
program  amendments  such  that 
operating  permit  programs  with  interim 
appnn'al  status  could  be  considered  for 
full  approval  by  December  1.  2001    Aftnr 
December  1.  2001.  those  jurisdictions 
lacking  fully-approved  operating  permit 
programs  will,  by  operation  of  law.  be 
subject  to  a  federal  operating  permit 
program  implemented  b\  EP.-\  undt'r  40 
CFR  part  71    (See  65  FR  120  i5 

What  Is  Being  Addressed  in  This 
Document? 

On  lune  1.  2001.  West  Virginia 
submitted  amendments  to  its  currently 
EPA-approved  title  V  operating  permit 
program   In  general.  West  Virginia 
amended  its  operating  permit  program 
regulations  to  address  deficiencies 
identified  bv  EPA  when  it  granted  final 
interim  appro\  al  of  West  \'irginia's 
program  in  l')45   In  the  [une  1.  2001 
submittal.  West  Virginia  also  provided 
revisions  to  its  existing  program  that 
make  minor  regulatorv  corrections. 
These  additional  revisions  are  the 
subject  of  a  separate  rulemaking  ai  tinii 
as  more  fullv  discussed  below 

What  Is  Not  Being  Addressed  in  This 
Document? 

A>  part  of  Its  lune  1.  2001  submittal 
West  S'lrginia  also  submitted  additional 
revisions  to  its  r:urTentlv  EPA-approved 
title  V  operating  permit  progr.uii  \\h\i  h 
are  unrelated  to  the  interim  approval 
deficiencies  These  program  revisions 
are  comprised  of  technical  and 
administrative  correcti(m>  which  do  nut 
bear  on  the  program's  abilitv  to  fulh 
meet  the  substantive  requirements  of  40 
CFR  part  70.  These  revisions  were 
submitted  pursuant  tn  40  CFR  70  4(i) 
which  authorizes  States  with  approved 
programs  to  initiate  program  re\  isions. 
Sinf;e  these  revisions  do  not  dire(  t|v 


aftect  the  approval  status  of  VVest 
Virginia's  program  according  to  40  CFR 
70.4(d)  and  40  CFR  70.4(e),  they  will  be 
considered  in  a  separate  rulemaking 
action. 

On  December  11.  2000.  EPA 
announced  a  90-day  comment  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs.  (See  65  FR  7737'6.)  The  publu 
was  able  to  comment  on  all  currently- 
approved  operating  permit  prfigrams. 
regardless  of  whether  the\  have  been 
granted  full  or  interim  approval  The 
EPA  Region  III  did  not  receive 
comments  germane  to  West  Virginia's 
currently-approved  operating  permit 
program 

What  (Ihanges  to  West  Virginia's 
Program  Is  EPA  Approving? 

The  EPA  has  reviewed  VVest  Virginias 
June  1,  2001  program  amendments  in 
conjunction  with  the  portion  of  West 
Virginia's  program  that  was  earlier 
approved  on  an  interim  basis   Based  on 
this  review.  EPA  is  granting  full 
approval  of  West  Virginia's  amended 
operating  permit  program  The  EPA  has 
determined  that  the  amendments  to 
West  Virginias  operating  permit 
program  adequatejv  address  the  1 1 
deficiencies  identified  bv  EPA  in  its 
November  15,  1495  rulemaking  granting 
interim  approval   VVest  Virginia  s 
operating  permit  program,  including  the 
amendments  submitted  on  lune  1,  2001, 
fullv  meets  the  minimum  requirements 
of  40C:FR  part  70. 

The  following  describes  the  changes 
made  to  West  Virginia  s  operating 
permit  program.  Please  note.  VVest 
Virginia  revised  the  numbering  scheme 
of  45CSR.10  subsequent  to  EPA's 
November  15,  1995  rulemaking  action 
For  purposes  of  the  following 
discussion,  rule  references  are  made 
using  the  original  numbering  sfheme 
followed  by  brackets  containing  the 
corresponding  current  references,  where 
different. 

(Changes  to  (-orrect  Interim  Approval 
Deficiencies 

;    Clarify  That  the  Sprtion  2  18 
Definition  of    Emissions  I'nit"  Includps 
Activities  or  Parts  of  Activities  Which 
Emit  or  Potentially  Emit  Pollutants 
Listed  Under  Section  1  Ulhl  of  th^  CAA 

West  Virginia's  original  45CSR30. 
section  2  18  definition  of  "Emissions 
unit"  did  not  specific  ally  include 
activities  or  parts  of  activities  which 
emit  or  potentiallv  emit  pollutants  listed 
under  section  1 12(b)  of  the  (ilean  Air 
Act.  West  Virginia  revised  the  definition 
of  "Emissions  unit  "  in  seftion  2  8  to 


specifically  include  activities  or  parts  of 
activities  which  emit  or  potentially  emit 
pollutants  listed  under  section  112(b)  of 
the  Clean  Air  Act.  With  this  revised 
dt'finition.  West  Virginia's  45CSR,30 
fullv  meets  the  requirements  of  40  CFR 
70  2  for  definitions 

2  Clarify  in  Section  3.2.d  That  Permit 
Applications  Will  Contain  Sufficient 
Information  Xeeded  to  Determine  the 
Applicability  of.  or  tn  Impose,  all 
.Applicable  Requirements 

VVest  Virginia  must  also  ensure  that 
the  insignificant  activities  list  approved 
as  part  of  the  State's  program  will  not 
be  modified  without  prior  EPA 
approval.  Moreover.  West  'Virginia  must 
clarify  that  potential  emissions  from  all 
insignificant  activities  or  emissions 
units,  whether  included  in  section  3.2.d. 
or  determined  by  the  Chief  (m  an 
application-by-application  basis,  will  be 
included  in  determining  whether  a 
source  is  a  major  source. 

VVest  Virginia's  original  45C;SR30, 
section  3.2.d  list  of    insignificant 
activities  "  included  several  units  and 
activities  which  were  not  "intrinsically 
insignificant"  in  that  they  could 
potentially  be  subject  to  applicable 
requirements  depending  on 
characteristics  excluded  in  permit 
applications.  While  40  CFR  70.5(c) 
allows  insignificant  activities  to  be 
excluded  from  permit  applications  or 
identified  if  based  on  size  or  production 
rates,  the  permit  application  may  not 
omit  information  necessary  for  the 
permitting  authority  to  determine  the 
applicabilitv  of,  m  to  impose  applicable 
requirements,  or  to  determine  fees.  VVest 
Virginia  revised  section  3.2.d  Isection 
3.2(e)!  to  clarify  that  units  subject  to 
applicable  requirements  shall  not  be 
deemed  to  be  "insignificant  activities", 
and  that  permit  applications  must 
in{:lude  sufficient  information  to  verify 
that  the  unit  or  activity  is  insignificant. 

VVest  Virginia's  original  45CSR30. 
section  3.2.d  provided  the  Director  with 
unbounded  discretion  to  approve 
additional  sources  and  activities  as  part 
of  the  program's  insignificant  activity 
list.  VVest  Virginia  revised  section  3.2.d 
Isection  3.2(e)l  to  clarify  that  units 
subject  to  applicable  requirements  shall 
not  be  deemed  to  be  "insignificant 
activities",  and  that  the  program's 
insignificant  activity  list  shall  not  be 
expanded  without  EPA  approval. 

West  Virginia's  original  45CSR30, 
section  3.2.d  did  not  clearly  indicate 
that  potential  emissions  from  all 
insignificant  activities,  including 
emissions  from  new  activities 
determined  by  the  Director  and 
approved  by  EPA,  must  be  included  in 
determining  whether  a  source  is  a  major 
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source.  West  X'irginid's  revised  section 
3.2.d  (section  3,2((')!  to  clarify  that 
potential  emissions  from  all  such 
activities  shall  not  be  excluded  in  the 
detprmination  of  ma|or  souri  e  status 
uncfer  45CSR30    With  these  revisions. 
West  \'irginia's  45(",SR30  fully  meets  the 
requirements  of  40  (TR  70.5  for  permit 
applications. 

J.  Clarih'  in  Spction  3  3a  That  Prrmits 
Issupd  tn  Miijor  Snurces  Will  Include  All 
Applicable  Requirements  That  Apply  tn 
the  Source.  Including  Those  Applicable 
Requirements  Which  May  Be  Later 
Found  Tn  Be  Applicable  tn  One  or  More 
"Insignificant  Activities" 

West  Virginia's  original  45CSR30. 
section  3. 3. a  appeared  to  alifjw  title  \' 
operating  permits  issued  t(j  major 
sources  to  exclude  applicable 
requirements  for  insignific;ant  activities. 
This  exclusion  was  in  conflict  with  40 
r.FR  70.3(c)(1)  and  with  other 
provisions  of  45(".SR30  which  require 
permits  to  include  all  applicable 
requirements.  West  Virginia  revised 
section  3. 3. a  (section  3  3(a)l  t(i  no  longer 
include  a  reference  to  insignificant 
activities  As  a  result,  it  is  clear  that 
major  source  permits  must  include  all 
applicable  requirements.  With  this 
revision,  West  Virginia's  revised 
4.5CSR30  is  internally  consistent  and 
fully  meets  the  corresponding 
requirements  of  40  C^FR  70  for  permit 
( ontent. 

4   Either  Remnve  the  Se(  tiim  n  l  j  D 
Provision  for  \'olatile  Organic 
Compounds  IVOCsj  Category 
Substitution  or  Clarify  How  it  Will  Be 
Implemented  Within  the  Context  of 
Emissions  Trading 

West  Virginias  original  45CSR30. 
sec:tion  5.1.)  D.  mistakenly  provided  for 
Director-approved  emissions  trades 
involving  substitutions  of  categories  of 
\'()Cs  in  production  processes  West 
Virginia  removed  set:tion  5.1  j.D 
(section  5,1  j.4|  With  this  revision, 
40CSR30  fully  meets  the  corresponding 
requirements  of  40  CFR  70  for  emissions 
trading. 

5.  Clarih  in  Section  5  J.e.A    That 
Permits  Will  (Contain  Provisions 
Requiring  Compliance  Certifications  To 
Be  Submitted  at  Least  Annually  or  Such 
More  Frequent  Periods  as  Specified  bv 
an  Applicable  Requirement  or  bv  the 
Permitting  Authority 

West  Virginia's  original  45C;SR30. 
section  5.3.e.A  required  each  permit  to 
specif\'  the  frequency  of  submitting 
compliance  certifications,  but  did  not 
spet;ifically  require  the  frequency  to  be 
at  least  annually  or  more  frequently  if 
required  by  underlying  applicable 


requirements  West  Virginia  revised 
section  5.3.e.A  (section  5.3.e.ll  to  clarifj' 
that  permits  must  include  provisions 
requiring  compliance  certifications  to  be 
sul)mitted  at  least  annually  or  more 
frequently  if  required  b\  underlying 
a[)plic;able  requirements  or  bv  the 
Director  With  this  clarification.  West 
X'lrginia  s  45('.SR3()  fullv  meets  the 
requirements  of  40  CFR  70.6(c)(5)  for 
compliance  certifications. 

6  Clarify  in  Section  5.5  That  for 
Temporary'  Sources  That  Do  S'ot  Obtain 
(1  Sew  Preconstruction  Permit  Prior  to 
Each  Change  m  Location,  the  Operating 
Permits  Shall  Include  a  Requirement 
That  the  Owner  Operator  Notify  the 
Chief  at  Least  Ten  1101  Days  in  Advance 
ot  Eoih  (Change  in  Location 

West  Virginia's  oriyiiial  4t(  !.SK  \\.\ 
section  5  5  did  not  sp<H  ifn  all\  require 
permits  issued  to  teniporarx  s;  iin  es  to 
include  a  requirement  that  uwncrs  or 
operators  notify  the  Chief  at  least  10 
davs  in  ddvance  of  eac:h  change  of 
lo(  ation  Although  the  10-day 
notification  requirement  was  not 
specificalh'  required,  section  5.5 
requires  temporary  sources  to  comply 
with  preconstruction  re\  iew 
requirements  of  45C:SRl3.  45CSR14.  diui 
45CSR19.  For  the  most  part,  these 
preconstruction  re\'iew  requirement'- 
inherently  satisfv  the  part  70  l(l-dH\ 
advance  notification  retquirement   W  est 
\'irginia  revised  section  5,5  to  furthtr 
clarifv  that  owners  or  operatorv  w  ;t,h 
temporary  operating  pernnt^  ni,,-!  \\'A-A\ 
the  Director  at  least  10  dd\-.  \n  adv.jiu.e 
of  each  such  change  With  this 
clarification.  West  \'irginia  s  45CSR30 
fully  meets  the  (  orresponding 
requirements  of  40  CFR  70.6(e)  for 
temporary  permits. 

~  Clarity  in  Section  4  1  That  Soun^es 
Which  Become  Subject  tn  the  Permitting 
Program  After  the  Efferttv  Dntt-  An 
Required  To  Submit  Pernut 
Applications  Within  12  Mmith- 

West  \'irginid  s  original  4.'){,SR30. 
section  4  1  did  not  spe<  ificalK  recjuire 
sources  whit  h  be(  ome  subject  to  the 
permitting  program  after  the  effective 
date  of  the  permit  program  to  submit 
permit  applications  within  12  months 
West  Virginia  revised  section  4  l.a.B 
(sectiim  4  la. 2]  to  clarif\  that  sources 
which  become  subject  to  the  ptTinittinu 
program  after  the  effective  date  shdll  file 
a  complete  application  within  12 
months  after  becoming  subjec  t  to  the 
program   As  revised.  West  \'irginia's 
45(;SR3()  meet>  the  requirements  of  40 
C:FR  70, 5(a)  for  submittal  nf  timrlv 
applications. 


8.  Remove  Section  b.S.a.Alcj 

West  Virginia's  original  45CSR30. 
section  6.5.a.A(c)  provided  'de 
minimis"  levels  for  source  changes 
below  which  no  permit  revision  would 
be  required.  West  Virginia  revised 
45CSR30  by  removing  section  6.5.a.A(c) 
le.S.a.l.Cj.  With  this  revision.  45CSR30 
is  consistent  with  40  CFR  part  70. 

9.  Clarify  in  Section  6.8.a.A.lal.(B]  That 
Public  Notice  Will  Be  Given  for  All 
Scheduled  Public  Hearings.  Not  fust 
Those  Public  Hearings  Which  Have 
Been  Scheduled  at  the  Request  of  an 
Interested  Person 

West  Virginia's  original  45CSR30. 
section  6.8.a.A(a)(B)  indicated  that 
public  notice  would  be  provided  for 
hearings  requested  by  interested 
persons  The  regulation  did  not 
specifically  require  that  public  notice  be 
prnvided  for  public  hearings  to  be  held 
t   r  It , (sons  other  than  at  the  request  of 
interested  parties  West  Virginia  revised 
section  6  8.a.A(a)(B)  |6.8.a.l.A.2l  to 
clarify  that  public  notice  be  provided  for 
anv  hearing  held  pursuant  to  45CSR30 
With  this  clarification.  West  Virginia's 
45CSR30  fully  meets  the  corresponding 
requirements  of  40  CFR  70.7  for  public 
participation. 

10.  Clarify  in  Section  6.8  a  C  That  for  all 
Permit  Modification  Proceedings.  Except 
Those  Modifications  Qualifying  for 
Minor  Permit  Modifications  or  Fast- 

Tj  k  \fixiifications  Under  the  Acid 
liaiii  Program.  Public  Notice  Will  Be 
Given  by  Publication  in  a  Newspaper  of 
General  Circulation  in  the  Area  Where 
the  Source  Is  Located  for  in  a  State 
Publication  Designed  To  Give  General 
Public  Notice),  and  to  Persons  on  a 
Mailing  List  Developed  by  the  Permitting 
authority  Including  Those  Who  Request 
in  Writing  To  Be  on  the  List 

\\t<]  \  iruinia's  original  45CSR3G, 
s.'(  ti   II  u  H  d.C.  indicated  that  permit 
issuance  would  not  be  delayed  or 
denied  if  proper  notice  was  not 
provided  to  any  person.  West  Virginia 
revised  section  6.8.a.C  [6  8. a. 3]  to 
remove  the  exception  that  permit 
modifications  could  prot;eed  without 
[  r np.  r  notice  Consistent  with  40  CFR 
[i.tri  ~()  proper  public  notice  is  required 
tir  .ill  [irrniii  modification  proceedings 
ittur  'hi;   minor  permit  modific:ations 
or  i.i-t  tr.t.  k  modifications  under  the 
Acid  Kam  I'rogram  With  this 
correction.  West  Virginia's  45CSR30 
fully  meets  the  corresponding 
requirements  of  40  CFR  70  for  public 
partif  ipation  for  permit  modifications. 
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11.  Clanh'  U'  \'a  Code  Section  22-5- 
Blbll  1 1  as  Secessar,-  To  Provide  for  a 
Maximum  Criminal  Penalty  in  an 
Amount  of  not  less  than  Ten  Thousand 
Dollars  per  Day  per  Violation  Against 
any  Person  who  Knowingly  Makes  anv 
False  Material  Statement. 
Representation  or  Certification  in  any 
Forms,  in  any  Sotice  or  Report  Required 
by  a  Permit,  or  who  Knowingly  Renders 
Inaccurate  any  Required  Monitoring 
Device  or  Method 

West  Virginia's  original  W.  V'a.  Code 
section  22-5-6(b)(l)  indicated  that  the 
maximum  criminal  fine  for  violations 
shall  not  be  more  than  twenty-five 
thousand  dollars.  West  Virginia 
amended  the  statute  to  clearly  state  that 
if  the  violation  occurs  on  separate  davs 
or  is  continuing  in  nature,  the  fine  shall 
not  exceed  twenty-five  thousand  dollars 
for  each  day  of  such  violation.  The 
revision  to  West  Virginia  s  statute 
clearlv  meets  the  requirements  of  40 
CFR  70. n. 

What  Action  Is  Being  Taken  By  EPA? 

The  State  of  West  Virginia  has 
satisfactorily  addressed  the  program 
deficiencies  identified  when  FIPA 
granted  final  interim  approval  of  its 
operating  permit  program  on  November 
15.  1995  The  operating  permit  program 
amencfments  that  are  the  subject  of  this 
document  considered  together  with  that 
portion  of  West  Virginia's  operating 
permit  program  that  was  earlier 
approved  on  an  interim  basis  fully 
satisfy  the  minimum  requirements  of  40 
CFR  part  70  and  the  Clean  Air  Act. 
Therefore.  EPA  is  talcing  direct  final 
action  to  fully  approve  the  West 
Virginia  title  V  operating  permit 
program  in  accordance  with  40  CFR 
70.4(e) 

The  EP.A  IS  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontrovprsial 
amendment  and  anticipates  no  ad\erse 
comment.  However,  in  the  'Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  operating  permits 
program  approval  if  adverse  comments 
are  filed  relevant  to  the  issues  discussed 
in  this  action.  This  rule  will  be  affertix  ►' 
on  .November  19.  2001  without  further 
notice  unless  EPA  receives  adverse 
comment  by  November  2   2001   If  EPA 
receives  advprse  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  mforming  the  public 
that  the  rule  will  nf)t  take  effect  The 
EPA  will  address  all  public  commf-nts 
in  a  subsequent  final  rule  based  on  ^h^^ 
proposed  rule  The  EPA  will  not 
institute  d  second  comment  period  rm 


this  action  .XnN  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
ar*'  not  the  subject  of  an  adverse 
f:omment- 

Admlnistrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatorv  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reastin.  this  action  is  also  not 
subiect  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  F  R.  28355 
(May  22.  2001))  This  action  merely 
approves  State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
r"quirernents  beyond  those  imposed  by 
State  law  Accordingly,  the 
.administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  15  U  S.C:  601  etseq).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforc:eable  duty  beyond 
that  required  by  State  law.  it  does  not 
c:ontain  any  unfunded  mandate  or 
significantlv  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  .Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
CJovernment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
It  have  substantial  diref:t  effects  on  the 
States,  on  the  relationship  between  the 
natumal  government  and  the  States,  or 
nn  the  distribution  of  power  and 
resp(jnsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  State  ruU-  implementing  a 
Federal  standiird.  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  .-Mr  At  t  This  rule  also  is  nfit 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997).  because  if  is  not 
economically  significant. 


In  reviewing  State  operating  permit 
program  submissions,  EPA's  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS).  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
submission  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
an  operating  permit  program 
submission,  to  use  VCS  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
P'R  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  draifting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review- 
Under  section  307(b)(1)  of  the  Clean 

Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  3. 
2001.  Filing  a  petition  for 
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reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  fully  approving 
West  Virginia's  title  V  operating  permit 
program  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection. 
Intergo\ernmental  relations.  Operating 
permits.  Reporting  and  recordkeeping 
requirements 

Ddted:  September  25,  2001. 
Donald  S  Welsh. 

Hf^iDnal  Adminislralar.  Weg/on  /// 

Appendix  A  of  part  70  of  title  40. 
chapter  I.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows 

PART  70— {AMENDED] 

1  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

.Authority:  42  T  .S  C   "401  ft  m-,; 

2  Appendix  A  to  part  70  is  amended 
by  adding  paragraphs  (b)  and  (c)  in  the 
entr\'  for  West  Virginia  to  read  as 
follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


West  Virginia 

***** 

lb)  Thf-  West  Virginia  Department  of 

KnMronmentcil  Protection  submitted 
iionsutistantiril  prdgram  revisions  to  its 
program  on  Kcbruarv  11.  I<t97  The  revisions 
uuolved  additions  to  West  X'irginia's 
"insignifiiant  activity"  list.  The  revisions 
were  apjiriiverl  on  ()(  tiihiT  (>    !')w~lu  letter    " 
trom  W   Mil  hdel  McC.dbi-   Rrgi :tr.,u 
.Ndminisirator.  EP.'\  Region  III 

(i  )  Thi'  West  \'irginia  Departnienl  ot 
Imu  iroiiiiu'iital  Protection  submitted  program 
cimendinciits  on  jiiiii'  1 ,  2001    Thf  rule 
re\  isions  (  nntained  in  the  luni'  1 .  2001 
submittal  adequatels  .iditressed  the 
conditions  of  the  interim  approval  cffeitivf 
on  December  l.'i,  1<*05.  The  .State  is  hnrliv 
granted  final  full  <ipjir(Hal  effective  on 
.November  1<).  2001. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 


[OPP-301 1 81 ;  FRL-6804-3] 

[RIN  2070-AB78] 

Tebufenozide;  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agencv  (EP.A). 

ACnON:  Final  rule. 

SUMMARY:  This  regulation  re-establishes 
a  time-limited  tolerance  for  residues  of 
the  insecticide  tebufenozide.  benzoic 
acid.  ::i.5-dimethyl-l-(Tl- 
dimethvlethyl)-2-(4- 
ethylbenzovijhvdrazide  in  or  on  sweet 
potatoes  at  0.25  parts  per  million  (ppm) 
for  an  additional  2-year  period.  This 
tolerance  will  expire  aind  is  revoked  on 
December  31.  2002  This  action  is  in 
response  to  EPA's  granting  of  an 
emergencv  exemptitm  under  section  18 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  authonzmc  u^-c  if 
the  pesticide  on  sweet  potato*"-   Sci  tion 
408(1)16)  of  the  Federal  Food,  Drue  ,M\d 
(Cosmetic;  ,^ct  requires  EPA  to  (>staf)li-.h 
a  time-limited  tolerance  or  exeiiiptu  n 
from  the  requirement  for  a  tol'r.im  ■  f  ir 

pesticide  chemical  residues  m  t :  'h.it 

will  result  from  the  use  of  a  pt'^ti.  ,1' 
under  an  emergencv  exem[)tiirn  m  iiit^d 
by  EPA  under  section  18  of  the  !  edeidl 
Insecticide,  Fungicide  and  Rodenticide 
Act 

DATES:  This  regulatmo  i^  rtf.H  five 
(October  3,  2001,  Ohi.M  ti-.r,'-  ain! 
requests  for  hearingv,  uicnlifii'd  !i\ 
docket  control  numlier  ( )P1'    ■(()  11  HI . 


n  1 :  r 


'fore 


|FK  !)(>(  ,  01-2470')  III 
BILLING  CODE  6560-50-P 


10-2-01,  H  4")  am 


must  be  received  bv  V.VA 
December  3,  2001 

ADDRESSES:  Written  obiections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  prov  uifd  in  I'nit  III.  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  b\  Ei',-\,  vour  objections 
and  bearing  requests  must  identify' 
docket  (imtrol  number  OPP-301181  in 
the  subjei  t  liiir  mi  the  first  page  of  your 
respimse 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  ,'\ridrew  Ertman.  RegistratKm 
Division  (7,50,SC;).  Office  of  Pestu  ide 
Programs.  Environmental  Pnite(t:on 
Ageni v.  1200  Pennsylvania  Ave..  NVV., 
Washington.  DC  204H0:  telephone 
number:  (703)  308-93fi7;  and  e-mail 
address:  ertman  andrevvif"ep,i  gov. 

SUPPLEMENTARY  INFORMATION: 


I.  (ieneral  Information 

A   !>'ir^  this  Action  Apply  to  Me? 

\ou  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  ot  poten- 
tially atlected  enti- 
ties 


Industry 


111 
112 
311 
32532 


_L 


Crop  production 
Animal  production 
Food  manulacturing 
Pesticide  manutac- 
tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  futitx      ■  n     '•  •'i.  ;  .   son 
listed  under  FOR  FURTHER  information 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  thisdocumenl.  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 

Doc  unit  n!s     V   11  f  an  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
A  \\  N  >  [la.gov/tedrgstr/.  A  frequently 
.;  1 1!>  i  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/rfr/ 
(frhtml  00/Title  40/40cfrl80  OO.html.a 
beta  site  currentlv  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301181.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
Ttis  official  record  includes  the 
documents  that  are  physically  located  in 


I 
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the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  anv  information 
claimed  as  C^BI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  anv  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Recr)rds  Integrity  Branch  (PIRIB), 
Rm.  119.  Cr\stal  Mall  «2.  1921  lefferson 
Davis  Hwv  .  Arlington.  VA.  from  H  30 
a.m.  to  4  p.m..  Mondav  through  Friday, 
excluding  legal  holidavs  The  PIRIB 
telephone  number  is  (7(13)  3n.5-,TH05 

II.  Background  and.Statutor\'  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  December  18. 
1998  (63  FR  70030)  (FRL-6049-4i. 
which  annfiunced  that  on  its  own 
initiative  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
(FFDCAj.  21  U.S.C  346a.  as  amended 
bv  the  Food  Qualitv  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-1 70i  it 
was  establishing  a  time-limited 
tolerance  for  the  residues  of  the 
insecticide  tebufenozide  on  sweet 
potatoes  at  0  25  ppm.  with  an  expiration 
date  of  December  31,  2000.  EPA 
established  this  tolerance  because 
section  408(l)(6j  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  r^idues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  bv 
EP,^  under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFR.\),  Such  tolerances  can  be 
established  without  providing  notice  or 
a  period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  tebufenozide  on  sweet  potatoes 
for  this  year's  growing  season  due  to  the 
continuing  emergency  situation  with 
armvworms  on  this  crop  After  having 
reviewed  the  submission,  EP.A  concurs 
that  emergencv  conditions  exist   EP.-\ 
has  authorized  under  FIFR,^  section  18 
the  use  of  tebufenozide  on  sweet 
potatoes  in  Louisiana  for  control  of 
armvworms 

EP.^  assessed  the  potential  risks 
presented  bv  residues  of  tebufenozide  in 
or  on  sweet  potatoes.  In  doing  so.  EP.\ 
considered  the  safetv  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessarv  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
ccmsistent  with  thf  sdfet\-  standard  .ind 
with  FIFR.^  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  18.  1998  (63  FR  70030). 
Based  on  that  data  and  information 


considered,  the  Agency  reaffirms  that 
re-establishment  of  the  time-limited 
tolerance  will  continue  to  meet  the 
re(iuirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  re-established  for  an  additional  2- 
vear  period.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations  (CFR). 
Although  these  tolerances  will  expire 
and  are  revoked  on  December  31,  2002, 
under  FFDCA  section  408(1)(5).  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  sweet  potatoes  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on.  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

III.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  bv  the  FQPA.  anv  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
[irocedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  proc:edures  in  those 
regulations  r»'Cluir^'  some  modification  to 
reflet:t  the  amendmf^nts  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regiiLition  for  an 
exemption  from  thf  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  4()H  and  409 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Meed  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  vour  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  .ind  in  40  CFR  part 
178.  To  ensure  proper  rectMpt  by  EPA. 
you  must  identifv  docket  control 
number  OPP-30n 81  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
n-quests  must  be  in  uriting.  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  3,  2001 . 

1.  Filing  the  request.  Your  objection 
must  specify'  the  specific  prtnisions  in 
the  regulation  that  you  object  to.  and  the 


grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copv  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St..  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify'  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection  '  For 
additional  information  regarding  the 
waiver  of  these  fees,  vou  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW.,  Washington,  DC  20460. 

If  vou  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
lames  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  fding  an  objection  or  hearing  request 


Federal  Register/ Vol.  66.  No.  192 /Wednesday.  October  3,  2001 /Rules  ami  KegulatuiiT.         50331 


with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301 181 .  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gGv.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  fde  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justib.' 
the  action  requested  (40  CFR  178. .32), 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  re-establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulaton,- 
Planning  and  Review  [58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 


unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRAI  (Public 
Law  104^).  Nor  dot^s  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Envirnnmental  Justice  in 
Minontv  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  OMB  review  or  any  other 
Agency  action  undt'r  Expcutive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23. 
1997)  This  action  riofis  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTA.^),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  US  C;.  601  h; 
seq.)  do  not  apply  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direc:t  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999),  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timflv  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executivp  Order  U) 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 
on  the  relationship  betwfen  the  national 
government  and  the  Statps.  or  on  the 
distribution  of  power  and 
responsibilities  amcing  the  various 
levels  of  government  "  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  C^ongress  in  the  preemption 
provisions  of  FFDCA  section  40a(njl4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implicatujns  '  as  desc:ribed 
in  Executive  tjrder  13175.  entitled 
Consultation  and  Coordmatinn  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 


Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
'government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule, 

v.  Submi.ssion  f(t  Congrevs  and  the 
Comptroller  (reneral 

The  (Congressional  Review  Act.  5 
use  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register  This  final 
rule  is  not  a    inajur  ruie    ds  defined  by 
5  use.  804(2). 

List  of  Subiei  ts  in  40  (.FR  Pari  IHU 

Environmental  protection. 
.Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21,  2001. 

Richard  P.  Keigwin,  |r., 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 

amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

.Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 
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§180.482    [Amended] 

2.  Section  180.482  is  ampndpd  in  tho 
table  to  paragraph  (bj  by  revising  the 
"Expiration/Revocation/Date"  for  sweet 
potatoes  to  read    12/31/02." 

'FK  Do(    01-24-20  Filed  10-2-01;  8:45  ami 

BILUNG  COOe  6560-60-S 


ENVIRONMEMTAL  PROTECTION 
AGENCY 


40  CFR  Part  261 
(FR^♦-7066-2) 
RIN  2050-AE07 


Correction  to  the  Hazardous  Waste 
Identification  Ruie  (HWIR):  Revisions 
to  the  IMixture  and  Derived-From 
Ruies;  Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  two  clarih'ing  revisions  to  the 
mixture  rule  The  first  revision  reinserts 
certain  exemptions  to  the  mixture  rule 
which  were  inadvertently  deleted.  The 
second  revision  clarifies  that  mixtures 
consisting  of  certain  excluded  wastes 
(commonly  referred  to  as  Beviil  wastes) 
and  listed  hazardous  wastes  that  have 
been  listed  solely  for  the  characteristic 
of  ignitability.  corrosivity,  and/or 
reactivity,  are  exempt  once  the 
characteristic  for  which  the  hazardous 
waste  was  listed  has  been  removed. 

DATES:  This  rule  is  effective  on 
December  3.  2001,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  2.  2001    if  wp 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  your  comments 
referencing  Docket  number  F-2001- 
\VH3P-FFFFF  to  (11  if  using  regular  U.S. 
Postal  Service  mail:  RCR..\  Docket 
Information  Center,  Office  of  Solid 
Waste  (530.5W),  US  Environmental 
Protection  Agency  Headquarters  iEP.-\. 
HQ),1200  Pennsvlvania  Avenue,  \\V. 
Washington,  DC," 2 04 60-0002,  or  (2)  if 
using  special  deliver\ .  sui  h  as  overnight 
express  service:  RCR.^  Docket 
Information  Uenter  (RlCi),  Crystal 
Gateway  One.  1235  [efferson  Davis 
Highway.  First  Floor,  .\riington. 
Virginia  22202.  To  reduce  paper  use.  we 
are  asking  you  to  send  one  paper  copv. 
and  one  electronic  copy  by  diskette  or 
Internet  email   In  this  case,  send  your 
comments  to  the  RCRA  Information 


Center  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  we  can  convert 
to  ASCII  (TE.XT)  Plea.se  inc:lude  on  the 
disk  label  the  name,  version,  and 
edition  of  your  word  processing 
software  as  well  as  vour  name  and 
docket  number  F-20t)l-WH3P-FFFFF. 
Protect  your  diskette  by  putting  it  in  a 
protective  mailing  envelope.  To  send  a 
copy  by  Internet  email,  address  it  to: 
rrra-docket'S<epamai I  epa.gov.  Make 
sure  this  electronic:  copy  is  in  an  ASCII 
format  that  doesn't  use  special 
characters  or  encryption.  Cite  the  docket 
Number  F-2001-\VH3P-FFFFF  in  your 
electronic  file 

Supporting  materials  are  available  for 
viewing  in  the  RCRA  Information  Center 
(RI(').  located  at  Crystal  Gateway  I.  First 
Floor.  12  35  lefferson  Davis  Highway. 
Arlington.  \'A  The  Docket 
Identific;ation  Number  is  F-2001- 
WH3F-FFFFF  The  RIC  is  open  from  9 
am   to  4  p  m  .  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatorv  docket  at  no  c:harge. 
Additional  copies  cost  $0  15/page.  The 
index  and  some  supporting  materials 
are  available  ('!ectr(jnK:allv. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  i  nntact  the  RCRA 
Call  Center  at  800-424-9346  or  TDD 
800-553-7672  (hearing  impaired).  In 
the  Washington.  DC.  metropolitan  area, 
call  703-412-4810  or  TDD  703-412- 
3323 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Tracy  Atagi,  Office  of  Solid 
Waste  5304  VV,  US  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20460- 
0002, 703-308-8672, 
afagj  trnc\^ppa  (;ov 

SUPPLEMENTARY  INFORMATJON:  On  May 

Ih,  2001    F,P,\  [lublished  a  final  rule, 
Hazardous  Waste  Identification  Rule 
(HWIR):  Revisions  to  the  Mixture  and 
Derived-From  Rules  (66  FR  27266).  In 
that  rulemaking,  EPA  revised  40  CFR 
261. ,i  by  remo\ing  paragraph  (a)(2)(iii), 
revising  the  introduc:tory  language  to 
paragraph  (a)(2)(iv)  and  adding  new 
paragraphs  (g)  and  (h)   New  paragraph 
(g)  contains  a  revised  version  of  the 
exemption  formerlv  in  (a)(2)(iii).  In 
making  theses  change.  EPA 
inadvertentiv  deleted  a  reference  in  40 
CFR  261.3{a)(2)(iii)  to  the  eligibility  for 
this  exemption  of  mixtures  of  wastes 
excluded  fi-om  40  CFR  261  4(b)(7) 
(commonly  referred  to  as  the  Beviil 
exclusion),  and  also  inadvertently 


deleted  subparagraphs  A-G  of  40  CFR 
261.3(a)(2)(iv),  which  refer  to  several 
other  exemptions  to  the  mixture  rule. 

In  making  these  revisions  to  the 
mixture  and  derived-from  rules.  EPA 
did  not  intend  to  remove  the  "Beviil 
mixtures"  or  other  mixtures  referenced 
in  the  exemptions  from  eligibility  for 
exemption  under  the  revised  mixture 
rule.  To  clarify  this  point,  EPA  is 
reinstating  the  deleted  subparagraphs  to 
40  CFR  261.3(aK2)(iv)  and  is  revising  40 
CFR  261, 3(g),  explicitly  stating  that  the 
Beviil  mixtures  are  eligible  for  the 
revised  exemption  if  the  waste  no  longer 
exhibits  the  characteristic  for  which  the 
listed  hazardous  waste  portion  of  the 
mixture  was  listed.  The  purpose  of  this 
revision  is  to  prevent  possible  future 
regulatory  confusion  on  the  status  of 
these  "Beviil  mixtures"  and  will  not 
change  their  current  regulatory  status 
under  the  mixture  rule. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  revise  the  mixture  and 
derived-from  rules  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
December  3.  2001.  without  further 
notice  unless  we  receive  adverse 
comment  by  November  2.  2001,  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  purpose  of  today's  action  is 
to  make  a  clarification  that  will  not 
change  the  current  regulatory  status 
quo,  it  has  no  economic  impact  and  is 
not  subject  to  the  regulatory  fiexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C,  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have 
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tribal  implications,  as  specified  bv 
Executive  Order  13175  (fiS  FR  67249. 
November  6.  2000),  This  rule  will  not 
ha\e  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

This  action  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Tec:hnology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C,  272  note)  do  not 
apply.  The  rule  also  does  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  hv 
Executive  Order  12898  (59  FR  7B29, 
February  16.  1994).  In  issuing  this  rule. 
EPA  has  taken  the  necessarv  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
pro\'ide  a  clear  legal  standard  for 
affected  conduct,  as  required  bv  section 
3  of  Executive  Order  12988  (61  FR  4729. 
February  7.  1996).  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
I'.S.C.  3501  et  seq).  This  rule  is  nut 
subject  to  Executive  Order  1321 1. 
'Actit)ns  Conc:erning  Regulations  That 
Significantly  Affect  Energ\  Supph  , 
Distribution,  or  Use"  (66  FR  28355  (Mav 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Exec:uti\e  Order 
12866. 

The  Congressional  Review  Act  (5 
U.S.C.  801  Pt  seq).  as  added  bv  the 
Small  Business  Regulator\-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  is  effective  on 
December  3.  2001.  unless  EPA  receives 
adverse  comment  by  November  2.  2001 
If  we  receive  such  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect 


List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recvcling,  Waste  treatment  and 
disposal 

Datfd;  .^fptfml)-[  20.  2001. 
Christine  Todd  Whitman. 

Administratar 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  261— IDENTIRCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows 

Authority:  42  U  S.C.  6905,  6912(a).  6921. 

^1)22.  6q24(y).  and  6938 

2.  Section  261.3  is  amtTidcd  In 
revising  paragraph  (a)(2)(iv)  and  adding 
paragraph  (g)(4)  to  read  as  follows 

§  261 .3    Definition  of  hazardous  waste 

(a)  *    *    • 

(2)*    •    * 

(iv)  It  i.--  d  mixture  of  si.ilid  waste  and 
one  or  more  hazardous  wastes  listed  in 
subpart  D  of  this  part  and  has  not  been 
excluded  from  paragraph  (a)(2)  of  this 
section  under  «?*;  260  20  and  260.22, 
paragraph  (g)  of  this  section,  or 
paragraph  (h)  of  this  section;  however, 
the  following  mixtures  fif  solid  w'astes 
and  hazardous  wastes  listed  in  subpart 
D  of  this  part  are  not  hazardous  wastes 
(except  bv  application  of  paragraph 
(a)(2)(i)  or  (ii)  of  this  scttioni  if  th<' 
generator  can  demonstrate  that  the 
mixture  consists  of  wastewater  the 
discharge  of  which  is  subject  to 
regulation  under  either  SfH;tion  402  or 
spction  3()7ib)  of  the  (llean  Water  Act 
(including  wastewater  at  facilities 
which  have  eliminated  thn  dis(  harge  of 
wastewater)  and: 

(A)  One  or  more  (if  the  fniidumg 
solvents  listed  in  *;261.31 — carbcm 
tetrachloride,  tetrachloroethylene. 
trichloroethylene — Prnvided.  That  the 
maximum  total  weekK  usage  of  these 
solvents  (other  than  the  amounts  tli.it 
can  be  deinonstratfd  not  to  be 
discharged  to  wastewater)  di\  idrd  by 
the  average  weekh  flow  of  wastewater 
into  the  headworks  of  the  la(  ilitvs 
wastewater  treatment  or  pretreatnicnt 
system  does  not  exreed  1  [jarl  per 
million:  or 

(B)  One  or  mon*  of  the  followiiig  spent 
sohents  listed  in  <5  261  31 — mctluiene 
chloride,  1.1,1-trichloroethane. 
chlorobenzene.  o-dic:hlorobt'ii/fri(', 
c:resols.  cres\lir:  acid,  nitrobenzene. 
toluene,  methyl  ethyl  ketone,  carbon 
disulfide,  isobutanol.  pyridine,  spent 
chlorofluoroc:arbon  soKents — pro\  uieii 
that  the  maximum  total  weekly  usage  of 


these  solvents  (other  than  the  amounts 
that  can  be  demonstrated  not  to  be 
discharged  to  wastewater)  divided  by 
the  average  weekly  flow  of  wastewater 
into  the  headworks  of  the  facility's 
wastewater  treatment  or  pretreatment 
system  does  not  exceed  25  parts  per 
million;  or 

(C)  One  of  the  following  wastes  listed 
in  §261.32,  provided  that  the  wastes  are 
discharged  to  the  refinery  oil  recovery 
sewer  before  primar\'  oil/water/solids 
separation — heat  exchanger  bundle 
cleaning  sludge  from  thftTpetroleum 
refining  industry  (EPA  Hazardous  Waste 
No.  K050).  crude  oil  storage  lank 
sediment  from  petroleum  refining 
operations  (EPA  Hazardous  Waste  No. 
Kiey    (  unified  slurry  oil  tank  sediment 
and/or  in-line  filter/separation  solids 
from  petroleum  refining  operations 
(EPA  Hazardous  Waste  No.  K170),  spent 
hydrotreating  catalystlEPA  Hazardous 
Waste  No  K171).  and  spent 
hvdrorefining  catalyst  (EPA  Hazardous 
\VasteNo.  Kl72):or 

(D)  A  discarded  commercial  chemical 
product,  or  chemical  intermediate  listed 
in  §  261.33,  arising  from  de  minimis 
losses  of  these  materials  from 
manufacturing  operations  in  which 
these  materials  are  used  as  raw 
materials  or  are  produced  in  the 
manufacturing  process.  For  purposes  of 
this  paragraph  (a)(2)(iv)(D),  "de 
minimis"  losses  include  those  from 
normal  material  handling  operations 
(e.g..  spills  from  the  unloading  or 
transfer  of  materials  from  bins  or  other 
containers,  leaks  from  pipes,  valves  or 
other  devices  used  to  transfer  materials); 
minor  leaks  of  process  equipment, 
storage  tanks  or  containers;  leaks  from 
well  maintained  pump  packings  and 
seals;  sample  purgings;  relief  device 
discharges;  discharges  from  safety 
showers  and  rinsing  and  cleaning  of 
personal  safety  equipment,  and  rinsate 
from  empty  containers  or  from 
containers  that  are  rendered  empty  by 
that  rinsing;  or 

(E)  Wastewater  resulting  from 
laboratory  operations  containing  toxic 
(T)  wastes  listed  in  subpart  D  of  this 
part.  Provided.  That  the  annualized 
average  flow  of  laboratory'  wastewater 
does  not  exceed  one  percent  of  total 
wastewater  flow  into  the  headworks  of 
the  facilitys  wastewater  treatment  or 
pre-treatment  system  or  provided  the 
wastes,  combined  annualized  average 
concentration  does  not  exceed  one  part 
per  million  in  tlie  Ije^dworks  of  the 
facility^  \s,i-.t.  u.it.;  treatment  or  pre- 
!ri  itnieii;  In  ility.  Toxic  (T)  wastes  used 
i;    Lit>  rtiories  that  are  demonstrated  not 

: "    lis'  barged  to  wastewater  are  not 
to  be  included  in  this  calculation;  or 
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(F)  One  or  more  of  the  following 
wastes  listed  in  «?261.32 — wastewaters 
from  the  production  of  carbamates  and 
carbamovl  oximes  (EPA  Hazardous 
Waste  No.  Kl 57)— Provided  that  the 
maximum  weekly  usage  of 
formaldehyde,  methyl  chloride, 
methylene  chloride,  and  triethvlammM 
(including  all  amounts  that  can  not  be 
demonstrated  to  be  reacted  in  the 
process,  destroyed  through  treatment,  or 
is  recovered,  i.e.,  what  is  discharged  nr 
volatilized)  divided  by  the  average 
weekly  flow  of  process  wastewater  prior 
to  any  dilutions  into  the  headworks  of 
the  fac:ilitv's  wastewater  treatment 
system  does  not  exceed  a  total  of  5  parts 
per  million  bv  weight:  or 

(G)  Wastewaters  derived  from  the 
treatment  of  one  or  more  of  the 
following  wastes  listed  in  4)2H1.32 — 
organic  waste  (including  heavy  ends, 
still  bottoms,  light  ends,  spent  solvents. 
filtrates,  and  decantates)  from  the 
production  of  carbamates  and 
carbamoyl  oximes  (EPA  Hazardous 
Waste  No.  K156).— Provided,  that  the 
maximum  c:oncentration  of 
formaldehyde,  methyl  chloride, 
methylene  chloride,  and  triethylamine 
prior  to  any  dilutions  into  the 
headworks  of  the  facility's  wastewater 
treatment  system  does  not  exceed  a  total 
of  5  milligrams  per  liter. 

*  *         •         «         *  I 

(g)*    '    • 

(4)  any  mixture  of  a  sohd  waste 
excluded  from  regulation  under 
^  261.4(b)(7)  and  a  hazardous  waste 
listed  in  subpart  D  of  this  part  solely 
because  it  exhibits  one  or  more  of  the 
characteristics  of  ignitability. 
corrosivitv.  r)r  reactivity  as  regulated 
under  paragraph  (a)(2)(iy)  of  this  section 
is  not  a  hazardous  waste,  if  the  mixture 
no  longer  exhibits  any  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  this  part  for  which  the  hazardous 
waste  listed  in  subpart  D  of  this  pdrt 
was  listed. 

•  •         *         •         ft  I 
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action:  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  403 

[FRL-7073-3] 

RIN2090-AA16 

Pretreatment  Program  Reinvention 
Pilot  Projects  Under  Project  XL 

AGENCY:  EnvironmentLd  Protection 
Agency  (EPA). 


SUMMARY:  This  rule  will  change  the 
National  Pr>'tredtnient  Program 
regulations  to  billow  Puiiliclv  (Owned 
Treatment  Works  (POTWs)  that  have 
(  onipleted  the  Project  eXcellence  and 
Leadership  ( Project  XL)  selection 
proces.s,  including  Final  Project 
.•\greement  (FP,-\)  development,  to 
modify  their  appro\ed  local 
I'retreatment  Programs  These  POTWs 
will  be  allovv(Kl  to  modify'  their 
programs,  and  implement  the  new  local 
programs  as  described  in  their  FPAs.  In 
today's  rule.  EPA  recognizes  that  many 
POTWs  with  approved  Pretreatment 
Programs  have  mastered  the 
administrative  and  procedural 
requirements  of  the  National 
Pretreatment  regulations.  Several  of 
these  POTWs  want  the  opportunity  to 
imjilement  local  pretreatment  programs 
with  effectiveness  measured  against 
environmental  results  rather  than  strict 
adherence  to  programmatic  and 
administrative  measures.  These  POTWs 
have  expressed  an  interest  in  Project  XL 
to  test  new  pilot  ideas  that  focus 
resources  on  activities  that  they  believe 
would  provide  greater  environmental 
benefits  than  are  achieved  by  complying 
with  current  regulatory'  requirements. 
This  rule  is  intended  to  provide  the 
regulatory  flexibiiit\'  that  will  enable 
these  ,ind  other  test  programs  to  move 
forward.  Ciurrentlv,  five  POTWs  are 
actively  involved  in  this  Project  XL 
process.  The  flexibility  provided  by  this 
rule  revision  is  limited  to  fifteen  POTWs 
that  meet  the  Project  XL  criteria. 

DATES:  This  final  rule  is  effective 

(  )<  tober  f.  2001 

ADDRESSES:  A  docket  containing  the 
rule.  Final  Project  Agreements, 
supporting  materials,  public  comments 
.ind  th(^  official  record  is  available  for 
[lublic  inspection  and  copying  at  the 
EPA's  Wafer  Docket,  EB-57  (East  Tower 
Basement),  401  M  .Street,  SW., 
Washington.  DC  204()0  The  record  for 
this  rulemaking  has  been  established 
under  docket  number  W-OO-HO.  and 
includes  supporting  documentation 
The  public  may  inspect  the 
administrative  record  from  9  am  to  4  pm 
Monday  through  Friday,  excluding 
Federal  holidays.  The  public  is 
encouraged  to  phone  in  ad\  ance  tfi 
review  docket  materials.  .-Xppointments 
can  be  scheduled  bv  phoning  the  Docket 
Office  at  (202)  260^3027.  The  public: 
may  copy  a  maximum  of  100  pages  from 
any  regulatory'  docket  at  no  c;harge. 
.additional  copies  cost  15  cents  per 
page.  Project  materials  are  also  available 
for  review  for  today's  a(  tion  on  the 


world  wide  web  at  http://www.epa.gov/ 
projectxl/. 

Supporting  materials  are  also 
available  for  inspection  and  copving  at 
U.S.  EPA.  Headquarters,  401  M  Street. 
SW,,  Room  1027  West  Tower, 
Washington,  DC  20460  during  normal 
business  hours.  Persons  wishing  to  view 
the  materials  at  the  Washington.  DC 
location  are  encouraged  to  contact  Mr. 
Chad  Carbone  in  advance  by 
telephoning  (202)  260-4296. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  Frazer.  (202)  564-0599.  U.S. 
Environmental  Protection  Agency.  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue,  N\V,,  (MC  4203).  Washington, 
DC  20460,  Further  information  on 
today's  action  may  also  be  viewed  on 
the  world  wide  web  at  http:// 
v\-ww. epa.gov/projectxl/. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  governmental  entities 
responsible  for  implementation  of  the 
National  Pretreatment  Program  and 
POTWs  subject  to  Pretreatment 
Standards  and  requirements  that  have 
completed  the  Project  excellence  and 
Leadership  (Project  XL)  selection 
process,  including  Final  Project 
Agreement  (FPA)  development,  to 
modify  their  approved  local 
pretreatment  programs.  Regulated 
categories  and  entities  include: 

Categotv  Examples  of  regulated  en- 

Local  government     Publicly  Owned  Treatment 
Works 
States  and  Tnt)es  acting 
as  Pretreatment  Pro- 
gram Control  Aufhon- 
ties  or  as  Approval  Au- 
ttionties 


State  and  Tnbal 
government 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  fable  lists 
the  types  of  entities  that  EPA  is  now- 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  If  vou  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

On  October  6.  2000.  the 
Environmental  Protection  Agency 
proposed  a  rule  (65  FR  59791)  that  set 
forth  the  mechanism  through  which 
POTWs  that  complete  the  Project  XL 
process  can  seek  modification  of  their 
programs  following  the  procedures  in  40 
CFR  403.18,  and  implement  the  new 
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local  programs  as  described  in  their 
FPAs.  Today's  final  rule  promulgates 
regulations  that  are  identical  to  the 
proposed  rule. 

Outline  of  Today's  Rule 

The  information  presented  in  this 
preamble  is  organized  as  follnw'; 

I.  .^uthorit\ 

II.  Batkground 

.\.  What  is  Proiect  XL' 

B.  What  is  EPA  .'\nnouncing? 

C.  Stakeholder  !n\i)lvement  in  the  Project 
XL  Process 

D.  Summary  of  Public  C^ommenls 

E.  What  is  the  National  Pretreatnient 
Program? 

F.  What  are  the  (Current  Pretreatnient 
Program  Requirements' 

G.  How  Do  the  Current  Requirements 
Relate  to  Environmental  (Jbjet  tixes:" 

H.  Why  Is  EPA  Allowing  POTU  Loial  Pilot 

Pretreatment  Progrems  at  this  Time.' 
L  Are  There  .^ns  POTWs  Currently  Going 

Through  Project  XL  Approval  Process' 
J.  What  .^re  the  En\  iroiimental  Benefits 

.Anticipated  through  Project  XL' 
K.  What  is  the  Projec  t  Duration  and 

Completion  Date' 
L   How  Could  the  Pro|e(  t  be  Terminated  :' 

III.  Rule  DescTJption 

I\'.  .Additional  Information 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Congressional  Review  .Act 
D-  Paperwork  Reduction  .Act 

E.  I'nfunded  Mandates  Reform  .Art 

F.  Executive  Order  1.1045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13132:  Federalism 
H.  Exec  utive  Order  ISIT.S:  Consultation 

and  Coordination  With  Indian  Tribal 

Governments 
I.  National  Technology  Transfer  and 

.Advancement  .Act 
].  .Administrative  Procedure  Act 
K  Executive  Order  13211 

I.  Authority 

This  regulation  is  being  promulgated 


under  the  authority  of  sections  307 
and  501  of  the  CW A 


402 


II.  Background 

A.  What  Is  Project  XU 

Projecrt  XL,  which  stands  for 
■excellence  and  Leadership."  is  a 
national  pilot  program  that  tests 
innovative  ways  of  achieving  better  and 
more  cost-effective  public  health  and 
environmental  protection  through  site- 
specific  agreements  with  project 
sponsors.  Project  XL  was  announced  on 
March  16,  1995.  as  a  central  part  of 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995)  and  60  FR  55569  (November  1. 
1995).  The  intent  of  Project  XL  is  to 
allow  EPA  and  regulated  entities  to 
experiment  with  pragmatic,  potentially 
promising  regulatory  approaches,  both 
to  assess  whether  they  provide  superior 


environmental  performance  and  other 
benefits  at  the  specific  facility  affec  ted. 
and  whether  they  should  be  c;onsidered 
for  wider  application.  Suc:h  pilot 
projects  are  intended  to  allow  EPA  to 
collect  more  data  on  a  more  fiK:us(>d 
basis  prior  to  national  rulemaking 
Today's  regulation  would  enable 
implementation  of  five  spec  ific  XL 
projects  as  well  as  future  pro)ec  ts  that 
successfully  complete  the  Project  XL 
process.  These  efforts  are  crucial  to 
EPA's  ability  to  test  new  strategies  that 
reduce  the  regulaton  burden  and 
promote  economic  growth  while 
achieving  better  environmental  and 
public  health  protection  EPA  intends  to 
e\'aluate  the  results  of  this  and  other  XL 
projects  to  determine  which  sptn  ifir 
elements  of  the  projectts],  if  an\ ,  should 
be  more  broadly  applied  to  other 
regulated  entities  for  the  benefit  of  both 
the  econom\-  and  tht>  environment. 

B  What  Is  EPA  Announcing'!' 

In  the  June  23.  1998,  Federal  Register 

(63  FR  34170).  EPA  requested  prii[),.s,cls 
for  XL  projec:ts  from  TS  POTWs  based 
on  envirormiental  performani  e 
measures  for  the  pretreatment  program 
The  process  for  reviewing  and  (housing 
acceptable  pilot  program  candidates 
included  input  from  POTWs  .State  and 
EPA  Regional  Pretreatment 
Coordinators,  as  well  as  opportunity  for 
public  participation  As  discussed  in 
more  detail  below,  five  Pt^TWs  ha\e 
advanced  to  the  final  steps  of  the  Pro|ec :1 
XL  process.  In  todays  rule.  EPA 
announces  revisions  to  the  national 
pretreatment  regulations  at  40  C.FR  pari 
403  that  will  allow  the  current  and 
future  selected  Local  Pilot  Pretreatment 
Programs  to  be  implemented.  The 
flexibility  provided  by  this  rule  revision 
is  limited  to  15  POTVVs  that  meet  the 
Project  XL  criteria.  POTWs  must  submit 
revised  pretreatment  programs  for 
approval  and  obtain  modified  [lermits  to 
authorize  the  POTW  to  implement  its 
pilot  program  instead  of  its  c  urrentK 
Approved  POTIV  Pretreatment  Program 
However,  please  note  that  the  affected 
States  may  first  need  to  nnise  their  own 
regulations  or  statutes  to  authorize  the 
pilot  programs  for  pretreatment  XL 
project  sponsors  before  this  rule  c  an  he 
implemented  in  their  jurisdictions. 

L",  Stakeholder  Involvpnifnt  in  thf 
Project  XL  Process 

EPA  believes  stakeholder  inMiKmifiil 
in  developing  Local  Pilot  Pretreatment 
Programs  is  crucial  to  the  suc.c:ess  oi  the 
programs;  therefore,  as  part  of  the 
Project  XL  proposal,  a  POTW  must 
clearly  explain  its  process  for  in\(ih mg 
stakeholders  in  the  d(\sign  of  the  pilot 
program.  This  process  should  hr  based 


upon  the  guidance  entitled.  Regulatory 
Reinvention  (XL)  Pilot  Projects  set  nut 
in  the  April  23,  1997.  Federal  Register 
notice  (62  FR  19872).  The  support  oi 
parties  that  have  a  stake  in  the  program 
is  very-  important  Once  EPA  has 
accepted  a  candidate  based  on  its 
detailed  proposal,  the  POTW,  EPA.  the 
State  and  local  stakeholders  typically 
develop  a  Final  Project  Agreement 
(FPA)  The  FPA  is  a  non-binding 
agreement  that  describes  the  intentions 
and  commitments  of  the  implementing 
parties  Stakeholders  may  include 
communities  near  the  project,  local  or 
State  governments,  businesses, 
environmental  and  other  public  interest 
groups,  or  other  similar  entities. 
Stakeholders  will  also  have  formal 
opportunities  to  comment  on  provisions 
of  the  FPA  that  are  incorporated  in  the 
POTWs  revised  pretreatment  program 
under  the  pr(x;edures  established  at  40 
CFR  403.18  and  this  rule. 

D.  Summary  of  Public  Comments 

EPA  proposed  this  regulation  on 
October  6.  2000  (65  FR  59791).  The 
preamble  to  the  proposed  rule  explains 
the  changes  in  the  regulations  The 
public  comment  period  was  open  for  a 
period  of  30  days  and  closed  on 
November  6.  2000. 

EPA  received  a  total  of  three 
comments  regarding  this  rule.  The 
( onimenters  included  two  States  and  a 
trade  grnu[)  that  represents 
municipalities  Two  of  the  commenters 
fully  support  the  revised  regulation 
which  will  allow  the  Project  XL  process 
to  move  forward  and  provide  a  means 
tn  test  new  ways  to  streamline  the 
pretreatment  program  and  provide 
greater  en\  ironmeiital  tienefits.  The 
other  c  ommenttT  S^iu  \  "s  that  both 
major  and  nuii"!  iiji  .ilifii  at  ions  to 
expired  NPDES  permits  are  prohibited 
and  requests  that  40  CFR  403.20  be 
c:larified  to  allow  approved  Pretreatment 
Program  Modifications  that  may  be 
processed  as  minor  NPDES  Permit 
modifications  in  accordance  with  40 
("FR  122  63(g).  to  be  also  processed  in 
cases  w  hen  the  associated  NPDES 
Permits  are  expired  In  response  to  this 
( oniment   FF.A  agrees  that  the  Federal 
N'PDl  s  ncidations  do  not  contemplate 
ni  idilii  ituins  to  expired  NPDES  permits 
ami  \.V.\  understands  that  many  States 
have  permitting  backlogs.  However. 
FP.A  (foes  not  believe  that  an  exception 
to  the  NPDES  permitting  regulations  is 
appropriate  in  this  narrowly  tailored 
rulemaking  amending  the  pretreatment 
ngulations  Rather.  EPA  believes  that 
.States  with  NPDES  permit  backlogs 
wciuld  make  POTWs  that  qualif\'  under 
this  rule  a  high  priority  and  reissue 
those  permits  promptly  so  that  those 
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facilities  can  implement  the  changes  tn 
their  permits  allowed  under  this  rule. 

E.  What  Is  the  National  Pretreatment 
Program? 

The  National  Pretreatment  Program  is 
part  of  the  Clean  Water  Acts  (CWA's) 
water  pollution  control  program.  The 
program  is  a  joint  regulator*'  effort  by 
local.  State,  and  Federal  authorities  that 
requires  the  control  of  industrial  and 
commercial  sources  of  pollutants 
discharged  to  municipal  wastewater 
plants  (called  "publicly  owned 
treatment  works"  or  "POTWs").  Control 
of  pollutants  prior  to  discharge  of 
wastewater  to  the  municipal  sewer 
system  minimizes  the  possibility  nf 
pollutants  interfering  with  the  operation 
of  the  POTW  and  reduces  the  levels  of 
toxic  pollutants  in  wastewater 
discharges  from  the  POTW  and  in  the 
sludge  resulting  from  municipal 
wastewater  treatment. 

F  What  Are  the  Current  Pretreatment 
Program  Requirements^ 

The  minimum  requirements  for  an 
approved  POTW  Pretreatment  Program 
currentlv  are  published  at  40  CFR 
403.8(f).  POTWs  with  approved 
Pretreatment  Programs  must  maintain 
adequate  legal  authority,  identify' 
industrial  users,  designate  which 
industrial  users  (lUs)  are  "Significant 
Industrial  Users"  (SIUs)  (under  40  CFR 
403. 3(t))  and  perform  required 
monitoring,  permitting  and 
enforcement.  Other  sections  of  part  403 
require  POTWs  with  Approved 
Pretreatment  Programs  to  sample  and 
apply  nationally  applicable 
pretreatment  standards  to  the  industrial 
users  discharging  pollutants  to  the 
POTW  collection  system  POTWs  are 
also  required  to  develop  local  limits  in 
accordance  with  40  CFR  403.5  .\s 
announced  today.  EPA  will  allow 
Approval  Authorities  to  require  a  POTW 
to  meet  requirements  in  an 
environmental  performance-based  pilot 
program  instead  of  certain 
administrative  programmatic 
requirements  currently  required  in  a 
POTWs  Approved  Pretreatment 
Program  under  40  CFR  part  403 

G  How  Do  the  Current  Requirements 
Relate  to  Environmental  Objectives'' 

As  described  in  40  CFR  403.2,  the 
general  pretreatment  regulations 
promote  three  objectives: 

(a)  To  prevent  the  introduction  of 
pollutants  into  POTWs  which  will 
interfere  with  the  operation  of  POTWs, 
including  interference  with  the  use  or 
disposal  of  municipal  sludge: 

(b)  To  prevent  the  introduction  nf 
pollutants  into  POTWs  which  will  pass 


through  the  treatment  works  or 
otherwise  be  incompatible  with  such 
works;  and 

(c)  To  improve  opportunities  to 
recycle  and  reclaim  municipal  and 
industrial  wastewaters  and  sludges. 

These  objectives  require  local 
programs  to  be  designed  so  they  are 
preventative  in  nature,  and  therefore, 
any  pilot  program  also  would  need  to 
maintain  this  preventative  approach. 
The  specific  requirements  for  an 
Approved  POTW'  Pretreatment  Program 
are  intended  to  achieve  these  objectives. 
Individual  pretreatment  programs, 
however,  are  not  routinely  required  to 
report  on  the  achievement  of 
environmental  measures. 

The  1991  National  Pretreatment 
Program  Report  to  Congress  provides 
extensive  data  related  to  the  sources  and 
amounts  of  pollutants  discharged  to 
POTWs.  the  removal  of  pollutants  by 
secondary'  treatment  technology,  and  the 
general  effectiveness  of  the  pretreatment 
program.  The  1991  Report  did,  however, 
point  to  a  serious  lack  of  comprehensive 
environmental  data  with  which  to  fully 
assess  the  effectiveness  of  both  the 
national  and  local  pretreatment 
programs  These  Project  XL  pilots  will 
help  to  provide  data  for  this  purpose. 

H  Whv  Is  EPA  Allowing  POTW  Local 
Pilot  Pretreatment  Programs  at  this 
Time? 

Some  POTWs  have  mastered  the 
administrative  aspects  of  the 
pretreatment  program  (identifying 
industrial  users,  permitting,  monitoring, 
etc.)  and  want  to  move  into  more 
environmental  performance-based 
processes.  These  POTWs  have 
expressed  an  interest  in  focusing  their 
resources  on  activities  that  they  believe 
would  provide  greater  environmental 
benefit  than  is  achieved  by  complying 
with  the  current  requirements.  Some 
POTWs  want  to  be  able  to  make 
decisions  on  allocating  resources  based 
on  the  risk  associated  with  the 
industrial  contributions  they  receive  or 
other  factors  Others  want  to  be  able  to 
focus  more  resources  on  ambient 
monitoring  in  their  receiving  waters 
and/or  to  integrate  their  pretreatment 
programs  with  their  storm  water 
monitoring  programs  In  general,  these 
POTWs  want  the  opportunity  to  redirect 
limited  resources  away  from  currently 
required  activities  that  they  do  not 
believe  are  benefitting  the  environment 
and  toward  activities  that  may  achieve 
measurable  improvements  in  the 
environment 

EPA  developed  the  Project  XL 
program  to  provide  regulated  entities 
the  flexibility  to  conduct  innovative 
pilot  projects.  Today's  rule  represents 


an  attempt  to  spur  innovation  in  the 
pretreatment  program,  to  increase 
environmental  benefits  and,  in 
conjunction  with  the  streamlining 
proposal  (see  64  FR  39564),  to 
determine,  if  further  streamlining  of  the 
program  is  needed,  how  streamlining 
can  achieve.environmental 
improvements  and  in  what  direction 
those  future  streamlining  efforts  should 
be  directed. 

/.  Are  There  Any  POTWs  Currently 
Going  Through  Project  XL  Approval 
Process? 

In  order  to  implement  the 
pretreatment  XL  projects,  EPA  is 
promulgating  this  rule  to  provide 
regulatory  flexibility  under  the  Clean 
Water  Act.  Currently,  five  (5)  POTWs 
have  requested  flexibility  through  the 
Project  XL  FPA  approval  process.  The 
POTWs  are:  The  Narragansett  Bay 
Commission  (NBC)  in  Rhode  Island;  the 
Jeffersontown  Wastewater  Treatment 
Plant  (WWTP),  owned  and  operated  by 
the  Louisville  and  Jefferson  County 
Metropolitan  Sewer  District  (MSD)  in 
Kentucky;  the  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago 
(Chicago)  in  Illinois;  the  City  of 
Albuquerque  (Albuquerque),  New 
Mexico;  and  the  City  of  Denton 
(Denton).  Texas.  The  FPA  for  NBC  lays 
out  the  following  flexibilities:  (1) 
Reduced  self-monitoring  requirements 
for  ten  (10)  categorical  industrial  users 
(CIUs)  for  tier  1  facilities,  (2)  reduced 
inspection  frequency  for  ten  (10)  CIUs 
tier  1  facilities  from  once  every  year  to 
once  every  two  years,  and  (3)  allow 
participating  CIUs  tier  1  facilities  to  not 
sample  for  pollutants  not  expected  to  be 
present.  Under  the  FPA  for  MSD.  the 
POTW  is  requesting  flexibility  to  (1)  use 
an  alternative  definition  for  significant 
industrial  user  (SIU),  (2)  allow 
participating  CIUs  to  not  sample  for 
pollutants  not  expected  to  be  present 
and  (3)  use  an  alternative  definition  of 
significant  noncompliance  (SNC).  The 
Chicago  FPA  describes  flexibility  that 
includes  (1)  use  of  an  alternative 
definition  for  de  minimis  categorical 
industrial  user  (CIU),  and  (2)  reduced 
self-monitoring  and  self-reporting 
requirements  for  participating  CIUs  and 
(3)  use  of  alternative  monitoring 
methods.  The  Albuquerque  FPA  lays 
out  flexibility  to  (1)  use  an  alternative 
definition  of  SIU,  (2)  use  an  alternative 
definition  of  SNC.  (3)  reduce  permitting 
requirements  for  participating  lUs.  (4) 
use  alternative  monitoring  methods  and 
(5)  reduce  reporting  requirements  for 
participating  lUs.  The  Denton  FPA  lays 
out  flexibility  to  (1)  reduce  its 
monitoring  of  participating  lUs  and  (2) 
reduce  its  inspection  of  participating 
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lUs.  In  exchange  for  these  flexibilities, 
each  individual  POTW  has  committed 
to  produce  certain  proportional  amounts 
of  superior  environment  performance  as 
laid  out  in  the  FPA  and  maintain  all 
legal  and  preventative  environmental 
health  and  safety  standards.  Complete 
project  site-specific  descriptions  can  be 
found  on  the  web  at:  http:// 
www.epa.gov/projectxl/. 

/.  What  Are  the  Environmental  Benefits 
Anticipated  Through  Project  XU 

These  XL  projects  are  expected  to 
achieve  superior  environmental 
performance  beyond  that  which  is 
achieved  under  the  current  CWA 
regulatory  system  by  allowing  POTVVs 
the  ability  to  identify  environmental 
goals  and  allocate  the  necessar\' 
resources  on  a  site  specific  basis 
Specifically,  these  projects  are  expected 
to  produce  additional  benefits  by  (i) 
reducing  pollutant  loadings  to  the 
environment  or  some  other 
environmental  benefit  beyond  that 
currently  achieved  through  the  existing 
pretreatment  program  (including 
■collecting  environmental  performance 
data  and  data  related  to  environmental 
impacts  in  order  to  measure  the 
environmental  benefit),  (ii]  reducing  or 
optimizing  costs  related  to 
implementation  of  the  pretreatment 
program  with  the  savings  used  to  attain 
environmental  benefits  elsewhere  in  the 
watershed  in  any  media,  and  (iii) 
providing  EPA  with  information  on  how 
the  pretreatment  program  might  be 
better  oriented  towards  the  achievement 
of  measures  of  environmental 
performance, 

EPA's  intent  is  to  allow  Local  Pilot 
Pretreatment  Programs  to  be 
administered  by  those  POTWs  that  best 
further  those  objectives.  Each  pilot 
programs  method  of  achieving  the 
environmental  benefit  should  be 
transferable  so  that  other  POTVVs  may 
be  able  to  implement  the  method  and 
also  achieve  increased  environmental 
benefits. 

A.'  What  Is  the  Project  Duration  and 
Completion  Date^ 

Under  Project  XL,  local  Pilot 
Pretreatment  Programs  may  be  approved 
to  operate  for  the  term  expressed  in  the 
FPA.  Prior  to  the  end  of  the  FPA 
approval  period  (at  least  180  days),  the 
POTW  may  apply  for  a  renewal  or 
extension  of  the  project  period  in 
accordance  with  the  terms  of  the  FPA. 
If  a  POTW  is  not  able  to  meet  the 
performance  goals  of  its  Local  Pilot 
Pretreatment  Program,  the  Pretreatment 
Approval  Authority  (either  EPA  or  the 
authorized  State)  could  allow  the 
performance  measures  to  be  adjusted  if 


the  primar\'  objectives  of  the  Local  Pilot 
Pretreatment  Program  would  be  met 
The  revised  Local  Pilot  Pretreatment 
Program  would  need  to  be  approved  m 
accordance  with  the  FPA  and  the 
procedures  in  40  CFR  403.18 

If  the  primary  objectives  of  the 
proposal  are  not  being  met.  the 
Approval  Authority  would  direct  the 
POTW  to  discontinue  impipmenting  the 
Local  Pilot  Pretreatment  Program  and 
resume  implementation  of  its  previi)usi\ 
approved  pretreatment  program  The 
Pretreatment  ApprovalAuthoritv  would 
need  to  ensure  that  the  POTWs  N'FDES 
permit  includes  a  "reopener    clause  to 
implement  this  procedure. 

The  results  of  the  pilots,  including 
recommendations  in  POTW  reports, 
may  be  used  to  determine  the  direction 
of  future  Pretreatment  Program 
streamlining  and/or  reinvention 

L  How  Could  the  Project  Be 
Terminated? 

Either  the  Approval  Authority  or  the 
POTW  may  terminate  a  project  earlier 
than  the  final  project  agreement's  (FP.-\) 
anticipated  end  date.  Parties  will  follow 
procedures  for  termination  set  out  in  the 
FPA.  The  implementing  permits  will 
also  reflect  the  possibility  of  earlv 
termination.  When  the  N'PDES 
permitting  agency  modifies  the  POTW  s 
NPDES  permit  to  incorporate  the 
fiexibility  allowed  by  todavs  rule,  it 
must  include  a  "reopener  "  provision 
that  requires  the  POTVV  to  return  to 
compliance  with  previously  approved 
pretreatment  program  requirements  at~ 
the  expiration  or  termination  uf  the 
FP.A.  including  an  interim  (  omplidni.H 
period,  if  needed.  Additional  details  are 
available  in  the  site-specific  FPAs. 

III.  Rule  Description 

Today  s  rule  modifies  40  CFR  part  403 
to  allow  Pretreatment  Approval 
Authorities  (EPA  or  State)  to  grant 
regulatorv  nexibilit\  to  Prnjet  t  XI. 
POTWs  with  approved  FPAs  Tiie 
regulatorv  fiexiliilitv  would  allow  such 
POTWs  to  implementPretreatment 
Programs  that  include  legal  authorities 
and  requirements  that  arc  diff'Tent  than 
the  administrative  requirements  in  40 
CFR  part  403.  The  POTW  would  need 
to  submit  any  such  alternati\  e 
requirements  as  a  sulistantiai  program 
modification  in  arcordan(  e  with  the 
procedures  outlined  in  40  (;FR  403  18 
The  approved  modified  program  would 
need  to  be  incorporated  as  an 
enforceable  part  of  the  PCJTW  s  NPDES 
permit.  The  Approval  Authority  would 
approve  or  disapprove  the  pilot  program 
using  the  prticedures  in  40  (TR  403  IH 

For  example,  the  POTW  would  work 
through  the  Project  XL  process  as 


d>"s(  rihed  ,ih(i\ ,    The  i'<  )l"i\  .■;;,i|.t 
unuld  nr  h.i^  din-. ill'.  (ir\  I'l- jn-ii  Mie 
necessary  FPA  with  stakeholder 
participation  (local  interest  groups. 
Slate  representatives,  EPA,  any  other 
interested  parties).  The  POTW  would 
use  the  FPA  as  the  blueprint  when 
developing  a  revision  of  the  POTW's 
approved  local  pretreatment  program. 
The  POTW  would  submit  the  revised 
program  to  its  Approval  Authority  (State 
or  EPA  region)  requesting  a  substantial 
program  modification  using  the 
procedures  outlined  in  40  CFR  403.18. 
The  Approval  Authority  would  review 
the  program  modification  request  to 
determine  that  it  contains  the  provisions 
of  the  blue-print  FPA  and  make  a 
determination  to  approve  or  deny  the 
request.  The  proposal  for  modification 
would  be  publicly  noticed  following  the 
prof  edures  in  40  CFR  403.11  and  40 
(  ;FR  403  1 8  Aher  the  close  of  the  public 
comment  period,  the  Approval 
Authority  would  consider  and  respond 
to  public  comments  and  revise  the 
POTW's  pretreatment  program 
accordingly  Then  the  POTWs  NPDES 
permit  would  be  modified  by  adding  the 
modified  pretreatment  program  as  an 
enforceable  part  of  the  permit. 

I\  .  .\dditional  iniormatiun 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
SI  735.  October  4    1993)  the  Agency 
must  determine  whether  the  regulatory 
actum  is    significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirement^    tf  the  Executive  Order. 
The  Order  it'hnes  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetar>- 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
i?  not  a  "significant  regulaton,'  action" 
uiuicr  the  terms  of  Executive  Order 
1  JHt)b,  and  is  therefore  not  subject  to 
O.MB  review. 
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B.  Regulatory  Flexibility  Act.  as 
Amended  by  the  Small  Business 
Regulaton,-  Enforcement  Fairness  Act  of 
1996 

The  Regulaton-  Flexibility  Act  (RFA). 
5  U.S.C.  601  e(  seq  .  generdllv  requires 
an  agency  to  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  haye  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  goyernmental  jurisdictions  This 
rule  reduces  the  regulatory  costs  to 
POTWs  of  complying  with  the 
pretreatment  requirements  and  affects 
only  a  small  number  of  POTWs  It  only 
affects  those  POTWs  that  elect  to 
participate  in  the  voluntary  Project  XL 
Program.  Therefore.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

C  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  thf 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  I'nited  States.  EP.^  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  I'nited 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  maior  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §804(2).  This  rule 
will  be  effective  on  October  3.  2001 

D  Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
information  collection  burden  This  rule 
merely  changes  the  National 
Pretreatment  Program  regulations  to 
provide  flexibility  to  allow  POTWs  th.it 
have  completed  the  Project  XL  selection 
process,  including  FP.-\  development,  to 
modify'  their  approved  local 
Pretreatment  Programs  The  POTW  must 
submit  any  such  alternative 
requirements  as  a  substantial  program 
modification  in  accordance  with  the 
proc:edures  outlined  m  40  CFR  40,i  18 
The  Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements  for 


40  CFR  403.18  under  the  provisions  of 
the  Paperwork  Reduction  Ac:t,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  numbers  2040-0009  (EPAICR 
No.  0002  09)  and  2040-0170  (EPA  ICR 
No.  1680.02).  In  addition.  OMB  has 
approved  the  IC^R  entitled  "Regulatory 
Reinvention  Pilot  Projects  Under  Project 
XL:  Pre-treatment  Program."  and 
assigned  OMB  control  number  2010- 
0026  (EPA  ICR  No.  175.=i.05) 

Copies  of  the  ICR  document(s)  may  be 
obtained  from  Sandy  Farmer,  by  mail  at 
the  Office  of  Environmental  Information 
Ciollec  tion  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave..'NW.. 
Washington.  DC  20460,  by  email  at 
farmer. sand^'^epa. gov,  or  by  calling 
(202)  260-2740  A  copy  may  also  be 
downloaded  off  the  internet  at  http;// 
www  epa.gov/icr.  Include  the  ICR  and/ 
or  OMB  control  number  in  any 
correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
informaticjn;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  c:urrentlv  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

F  I  'nfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  goyernments.  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EP.A  nile  for  which  a 


written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
goverimient  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  goverrmients,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements, 

Tocfay's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Further.  UMRA  generally  excludes  from 
the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntary 
Federal  program.  The  Project  XL 
Program  is  a  voluntary  Federal  program. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  For  the  same  reasons,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  UMRA  section  203. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23.1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant,  "  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
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the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule,  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  concern  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  because  it 
provides  flexibility  to  participate  in  a 
voluntary'  program  designed  to  reduce 
administrative  requirements  for 
facilities  that  have  negotiated 
agreements  with,  among  other  parties, 
their  State  and  local  governments.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

H.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 


the  distribution  of  power  and 
responsibilities  between  tho  Fodpral 
government  and  Indian  tribes 

This  final  rule  does  not  ha\'p  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  or 
on  the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  rule  provided  flexibilitv  to 
participate  in  a  voluntary  prr)gram 
designed  to  reduce  administrative 
requirements  and  provide  superior 
environmental  performance  for  farilities 
that  have  negotiated  agreements  with 
among  other  parties,  their  State  and 
local  governments  Thus  Executive 
order  13175  does  not  apply  to  this  rule. 

/.  National  Technology-  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  sec  tion 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  .^ct  of  1995 
("NTTAA").  Public  Law  104-113. 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntarv  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (eg.. 
materials  specifications,  test  methods. 
sampling  procedures,  and  business 
practices)  that  are  devehjped  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standard  This 
rulemaking  does  not  involvB  technical 
standards.  Therefore,  EP.^  did  nut 
consider  the  use  of  any  voluntar\ 
consensus  standards  EPA  requested 
comment  on  this  aspect  of  the 
rulemaking,  but  did  not  receive  any 
such  comments 

/.  Administrative  Procedure  Act 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  generally 
requires  that  an  Agency  publish  a  rule 
at  least  30  days  prior  to  its  effecti\»' 
date.  However,  this  requirement  does 
not  apply  to  rules  which  grant  an 
exemption  from  existing  requirements 
or  rules  for  which  the  Agency  finds 
"good  cause"  to  make  the  rule  effective 
within  30  days  of  publication.  Because 
today's  rule  essentially  provides  a 
variance  procedure  from  existing 
administrative  requirements  for  i  ertain 
POTVVs,  today's  rule  grants  an 
exemption  and  is  not  subject  to  the 
requirement  to  publish  30  days  prior  to 


the  effective  date  of  the  rule  EPA  also 
believes  that  it  is  important  to  make  this 
rule  effective  as  soon  as  possible  so  that 
the  affected  POT\Vs  and  their  State  and 
local  governments  can  begin  to  make  the 
changes  to  permits  and  undertake  other 
necessary  measures  to  allow  the  FPAs  to 
be  implemented.  As  a  result,  this  rule  is 
effective  on  the  date  of  publication. 

A;.  Executive  Order  1321 1 

This  rule  is  not  subject  to  Executive 

( )r(i»'r  13211,  "Actions  Concerning 
K't'iiatinns  That  Significantly  Affect 
Liieru\  "supply.  Distribution,  or  Use"  (66 
FR  2m->'    M,n'  22,  2001)  because  it  is 
n  t  i  Significant  regulatory  action  under 
K\fi  iitivf  Order  12866. 

List  of  Subjects  in  40  CFR  Part  403 

Environmental  protection. 
Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated;  September  27,  2001 
Christine  Todd  VVhitmdn 
AdministraUit 

For  the  reasons  set  forth  in  the 
preamble,  part  403,  title  40,  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

1  The  authority  for  Part  403 
continues  to  read  as  follows: 

Authority:  33  U  S  C   1251  ef  seq 

2.  Section  403.20  is  added  to  read  as 

follows: 

§  403.20     Pretreatment  Program 
Reinvention  Pilot  Projects  Under  Project 
XL. 

The  .Approval  .-Suthority  may  allow 
an\  puhliclv  owned  treatment  works 
(POTWl  that  has  a  final  "Project  XL" 
agreement  to  implement  a  Pretreatment 
Program  that  im  ludes  legal  authorities 
and  requirements  that  are  different  than 
the  administrative  requirements 
otherwise  applicable  under  this  part. 
The  POTW  must  submit  any  such 
alternative  requirements  as  a  substantial 
program  modification  in  accordance 
with  the  procedures  outlined  in 
*?  403  18  The  approved  modified 
program  must  be  incorporated  as  an 
enforceable  part  of  the  POTW's  NPDES 
permit.  The  Approval  Authority  must 
include  a  reopener  clause  in  the 
POTW  s  NPUES  permit  that  directs  the 
POTW  to  discontinue  implementing  the 
ip proved  alternative  requirements  and 


I 
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resume  implementation  of  its  previously 
approved  pretreatment  program  if  the 
.^pp^oval  .^uthoritv  determines  that  the 
primarv  objectives  of  the  Local  Pilnt 
Pretreatment  Program  are  not  being  met 
or  the  "Project  XL"  agreement  expires  or 
is  otherwise  terminated 
|FR  Doi    (n-J4~l  f  FiU'.i  10-2-01;  8:45  am] 

BILLING  CODE  SS60-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildltfe  Service 

50CFRPart17 
RIN  1018-AF89 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Ohione  Tiger  Beetle  {Cicindela  ohione) 

agency:  Fish  and  Wildlife  ServiLe. 

Interior 

action:  Final  rule. 

summary:  We,  the  US.  Fish  and 
Wildlife  .Service  (Service),  determine 
endangered  status  pursuant  to  the 
Endangered  Species  .^ct  !.^ct)  of  1973, 
as  amended,  for  the  (Jhlone  tiger  beetle 
(Cicindela  ohione).  This  species  is 
endemic  to  Santa  Cruz  Countv. 
California,  and  is  threatened  bv  habit  it 
fragmentation  and  destruction  due  to 
urban  development,  habitat  degradation 
from  invasion  of  nonnative  vegetation, 
and  \'ulnerabilitv  to  local  f-xtirpations 
from  random  natural  events  This  fin.ii 
rule  extends  the  Federal  protection  aiii 
recover\'  provisions  of  the  .^ct  to  thi> 
species 

DATES:  This  final  rule  is  effective 
October  3,  2001 

ADDRESSES:  The  ( rimplete  file  for  this 
rule  is  available  for  public  inspection, 
bv  appointment,  during  normal  business 
hours  at  the  Ventura  Fish  and  Wildlife 
Office,  L'.S.  Fish  and  Wildlife  Service. 
2493  Portola  Road,  Suite  B,  \entura. 
California  93003 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  ScuUey.  Fish  and  Wildlife 
Biologist.  Ventura  Fish  and  Wildlife 
Office,  at  the  above  address  (telephone 
80,5/644-1766;  facsimile  H()5/644-.)9,58). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ( )hlone  tiger  beetle  [dicindela 
ohione}  is  a  member  of  the  Coleopteran 
family  Cicindelidae  (tiger  beetles). 
which  includes  over  2,000  species 
worldwide  and  over  100  spec:ies  in  the 
I'nited  States  (Pearson  and  Cassola 
1992)  Tiger  beetles  are  day-acti\e, 
predator.'  insects  that  prey  on  small 
arthropods  Because  manv  tiger  beetles 


often  feed  on  insect  species  that  are 
injurious  to  man  and  crops,  thev  are 
regarded  as  beneficial  (Pearson  and 
Cassola  1992:  Nagano  1982).  Adult  tiger 
beetles  are  medium-sized,  elongate 
beetles  that  can  have  a  brilliant  metallic 
green,  blue,  red,  and  vellow  coloration 
highlighted  by  stripes  and  spots. 
Alternatively,  they  can  be  brown,  black 
or  dull  colored  (Knisley  and  Shultz 
1997).  Adults  are  ferocious,  swift,  and 
agile  predators  that  seize  small  prey 
with  powerful  sickle-shaped  jaws. 

Tiger  beetle  larvae  are  also  predatorv. 
They  live  in  small  vertical  or  slanting 
burrows  from  which  they  lunge  at  and 
seize  passing  invertebrate  prey  (Essig 
1926;  Essig  1942;  Pearson  1988).  The 
larva  grasps  the  prey  with  its  strong 
mandibles  (mouthparts)  and  pulls  it  into 
the  burrow;  once  inside  the  burrow,  the 
larva  will  feed  on  the  captured  prey 
(Essig  1942;  Pearson  1988).  Tiger  beetles 
share  similar  larval  body  forms 
throughout  the  world  (Pearson  and 
Cassola  1992)  The  larvae,  either  white, 
yellowish,  or  duskv  in  coloration,  are 
grub-like  and  fossorial  (subterranean), 
with  a  hook-like  appendage  on  the  fifth 
abdominal  segment  that  anchors  the 
larvae  inside  their  burrows. 

Tiger  beetle  larvae  undergo  three 
instars  (larval  development  stages).  This 
period  can  take  1  to  4  vears,  but  a  2-year 
period  IS  the  most  common  (Pearson 
1988).  After  mating,  the  tiger  beetle 
female  excavates  a  hole  in  the  soil  and 
oviposits  (lavs)  a  single  egg  (Pearson 
1988,  Kaulbars  and  Freitag  1993;  Grey 
Haves,  pers.  comm.  1998)  Females  of 
many  species  of  Cicindela  are  extremely 
specific  in  choice  of  soil  type  for 
oviposition  (egg  laving)  (Pearson  1988) 
It  is  not  known  at  this  time  how  many 
eggs  the  Ohione  tiger  beetle  female  lays, 
but  other  species  of  Cicindela  are 
known  to  lay  between  1  and  126  eggs 
ptT  female  (C.  Barrv  Knisley.  Randolph- 
Macon  College,  m  litt  2000)  .\fter  the 
larva  emerges  from  the  egg  and  becomes 
hardened,  it  enlarges  the  chamber  that 
contained  the  egg  into  a  tunnel  (Pearson 
1988).  Before  pupation  (transformation 
process  from  larva  to  adult),  the  third 
instar  larva  will  plug  the  burrow 
entrance  and  dig  a  chcunber,  .After 
pupation  in  this  chamber,  the  adult  tiger 
beetle  will  dig  out  of  the  soil  and 
emerge.  Reproduction  may  either  begin 
soon  after  emergence  or  be  delaved 
(Pe,irs-i)  lOMH 

Tij;"r  hf.'tjfs  .irc  a  well-studied 
taxonomic  group  with  a  large  body  of 
scientific  literature;  the  journal 
Cicindela  is  devoted  exi  lusively  to  tiger 
beetles.  Scientists  have  studied  the 
diversity  and  ecological  specialization 
of  tiger  beetles,  and  amateur  collectors 
have  long  been  attracted  by  their  bright 


coloration  and  swift  movements.  Tiger 
beetle  species  occur  in  many  different 
habitats,  including  riparian  habitats, 
beaches,  dunes,  woodlands,  grasslands, 
and  other  open  areas  (Pearson  1988; 
Knisley  and  Hill  1992).  A  common 
habitat  component  appears  to  be  open 
sunny  areas  for  hunting  and 
thermoregulation  (an  adaptive  behavior 
to  use  sunlight  or  shade  to  regulate  body 
temperature)  (Knisley  et  al.  1990; 
Knisley  and  Hill  1992).  Individual 
species  of  tiger  beetle  are  generally 
highly  habitat-specific  because  of 
oviposition  and  larval  sensitivity  to  soil 
moisture,  composition,  and  temperature 
(Pearson  1988;  Pearson  and  Cassola 
1992;  Kaulbars  and  Freitag  1993). 

The  Ohione  tiger  beetle  is  endemic  to 
Santa  Cruz  County,  California,  where  it 
is  known  only  from  coastal  terraces 
supporting  remnant  patches  of  native 
grassland  habitat.  Specimens  of  this 
species  were  first  collected  northwest  of 
the  City  of  Santa  Cruz,  California,  in 
1987,  and  were  first  described  in  1993 
(Freitag  et  al.  1993).  Both  male  and 
female  specimens  have  been  collected. 

The  adult  Ohione  tiger  beetle  is  a 
relatively  small  beetle  measuring  9.5  to 
12.5  millimeters  (mm)  (0.37  to  0.49 
inches  (in))  long.  The  adults  have  large, 
prominent  eyes  and  metallic  green 
elytra  (leathery  forewings)  with  small 
light  spots  (Freitag  et  al.  1993).  Their 
legs  are  long,  slender,  and  coppen,'- 
green,  Freitag  et  al  (1993)  describe 
features  that  distinguish  this  species 
from  closely  related  species  of  Cicindela 
purpurea  and  other  purpurea  group 
taxa. 

Two  principal  distinguishing  features 
of  the  Ohione  tiger  beetle  are  its  early 
seasonal  adult  activity  period  and  its 
disjunct  distribution.  While  other  tiger 
beetle  species,  such  as  Cicindela 
purpurea,  are  active  during  spring, 
summer,  or  early  fall  (Nagano  1982; 
Freitag  et  al.  1993).  the  Ohione  tiger 
beetle  is  active  from  late  [anuary  to  early 
April  (Freitag  et  al.  1993).  The  Ohione 
tiger  beetle  is  the  southernmost  of 
purpurea  group  species  in  the  Pacific 
Coast  region:  its  distribution  is 
allopatric  (geographically  separated)  to 
those  of  similar  species  (Freitag  et  al. 
1993). 

Ohione  tiger  beetle  lar%-ae  are 
currently  unde.scribed.  However,  tiger 
beetle  burrows,  measuring  4  to  6  mm  in 
diameter  (0.16  to  0.23  in),  were  found  in 
the  same  habitat  areas  where  adult 
Ohione  tiger  beetles  were  collected 
(David  Kavanaugh.  California  Academy 
of  Sciences,  pers.  comm.  1997;  Vince 
C^heap.  in  litt.  1997).  The  surface 
openings  of  these  burrows  are  circular 
and  flat  with  no  dirt  piles  or  mounds 
surrounding  the  circumference  (Kim 


Federal  Register/ Vol.  66.  No.  192 /Wednesday.  October  3.  2001    Rules  and  Kf'uui.itKns 


5o;mi 


Touneh.  Service,  pers.  obs   1997).  These 
burrows  are  similar  to  larval  burrows 
belonging  to  other  tiger  beetle  species. 
Lar\ae  and  inactive  adults  have  been 
excavated  from  these  burrows,  and  the 
inactive  adults  collected  from  these 
burrows  were  hilly  mature  and  easilv 
identified  as  Ohlone  tiger  beetles  (D 
Kavanaugh,  pers.  comm   1997;  \'. 
Cheap,  in  litt.  1997).  Based  on  these 
collections.  Kavanaugh  (pers.  comm. 
1997)  concluded  that  the  larvae  found 
in  these  burrows  were  Ohlone  tiger 
beetle  larvae.  Further  investigations  nf 
these  recently  collected  larvae  are  being 
conducted  to  scientifically  characterize 
and  document  the  morphologv  of  the 
(Jhlone  tiger  beetle  larvae  (D, 
Kavanaugh.  pers.  comm.  1997). 

Ohlone  tiger  beetles  ,ire  found  in 
association  with  coastal  terrace  prairies, 
which  are  often  characterized  bv  the 
presence  of  California  oatgrass 
[Danthonia  californica]  and  purple 
needlegrass  {Stipa  pulchm).  The 
substrate  is  shallow,  pale,  poorlv 
drained  clav  or  sandv  (lay  soil  that 
bakes  to  a  hard  tTust  by  summer,  after 
winter  and  spring  rains  cease  (Freitag  pt 
a!.  1993).  Ohhme  tiger  beetle  habitat  is 
associated  with  either  Watson\  ilje  loam 
or  Bonnvdoon  soil  tvpes  in  Santa  Cruz 
County,  Soil  core  analyses  were 
conducted  for  three  of  the  sites  known 
to  be  occupied  by  the  Ohlone  tiger 
beetle;  the  soil  types  for  thes»'  three  sites 
were  determined  to  be  either 
Watsonville  loam  or  Bonnvdoon 
(Richard  Casale  and  Ken  ()ster,  Natural 
Resources  Conser\ation  Ser\ice.  pers 
comm   1997). 

Adult  Ohlone  tiger  beetles  are  found 
more  often  on  level  or  nearh  le\el 
slopes  along  trails  (e.g..  foot  paths,  dirt 
roads,  and  bicycle  paths)  that  are 
adjacent  to  or  near  remnant  patches  of 
native  grassland  on  coastal  terraces. 
Adults  will  also  utilize  barren  art^as 
among  low  or  sparse  \egetation  within 
the  grassland.  Ohlone  tiger  beetles 
require  these  open  areas  for 
construction  of  lar\al  burrows, 
thermoregulation,  and  foraging  [('.  B 
Knisley.  m  litt.  2000:  Colleen  Sculiev. 
Service,  pers.  obs.  2000).  The  densitv  of 
larval  burrows  decreases  with 
increasing  vegetation  cover  (G,  Haves,  ;/i 
litt.  1997)  When  disturbed,  adults'will 
fly  to  more  densely  vegetated  areas 
(Freitag  ct  al.  1993:  Richard  Arnold, 
consultant,  pers.  comm.  1995). 
Oviposition  by  females  and  subsequent 
larval  development  also  occur  in  this 
coastal  prairie  habitat  (i.e.,  open  areas 
among  native  vegetation)  (D, 
Kavanaugh.  pers.  comm.  1997;  V. 
Cheap,  in  litt.  1997) 

The  historic  range  of  the  Ohlone  tiger  « 
beetle  cannot  be  precisely  assessed 


because  the  species  was  onlv  rec  ently 
discovered,  and  no  historii  specimens 
or  records  are  available.  The  earliest 
specimen  rec:orded  was  collected  from  a 
site  northwest  of  the  Citv  of  Santa  Cruz 
in  1987  (Freitag  et  al.  1993)  Based  on 
available  information  on  topographv. 
substrates,  soils,  and  vegetation,  it  is 
likely  that  suitable  habitat  for  the 
Ohlone  tiger  beetle  was  more  extensive 
and  continuous  prior  tu  the  increase  in 
urban  development  and  agric  ulture 
Historicallv,  potfntiallv  suitahlf  habitat 
may  have  extended  from  snuthufstem 
San  Mateo  (^ountv  to  northwestern 
Monterey  C^ounty,  California  (Freitag  et 
al  1993)  However,  we  have  no 
evidence  or  data  indicating  that  this 
species  occurred  bevond  the  present 
known  occupied  areas  of  Santa  Cruz 
Count\    Current! V,  the  extent  of 
potentiallv  suitahlf  habitat  for  the 
Ohlone  tiger  beetle  is  estimated  at  81  to 
121  hectares  (ha)  (200  to  300  acres  (ac)) 
in  Santa  Cruz  Count\ .  California 
(Freitag  e/  al   1993) 

The  available  data  indicate  a 
restricted  range  and  limited  distribution 
oi  the  Ohlf)ne  tiger  beetle.  This  finding 
is  supported  b\  the  following 
considerations   First,  many  tiger  beetle 
species  are  known  to  be  restricted  to 
spec  ifu  habitats  (Pearson  1988;  Knisley 
and  Hill  1992;  Pearson  and  Cassola 
1992).  su(  h  as  the  open  native  grassland 
occ  upied  b\  the  Ohhme  tiger  beetle. 
Second,  tiger  beetles  are  widely 
f  ollected  and  well-studied,  vet  no 
historic  specimens  were  found  in  the 
extensive  follections  of  the  (  .ilit  ania 
Academy  of  Scienc  es.  the  I  nunrsity  of 
California,  Berkelev  or  the  University  of 
California,  Davis  (Freitag  p/  al.  1993:  D. 
Kavanaugh   pers  comm   2000).  The 
Ohlone  tiger  beetle  s  specialized  habitat 
.ind  restricted  range  may  account  for  the 
absence  of  (ollectitm  records  prior  to 
1987    Because  Cjt  inch'la  is  ,i  \er\ 
popular  insect  genus  to  codec  t  ((Jiris 
Nagano.  Service,  pers.  comm.  1993).  and 
bec:ause  entomologists  commonh 
collet:!  out  of  season  and  out  of  known 
ranges  in  order  to  find  tem[)orall\  and 
spatially  oulKing  specimens,  we  expect 
more  specimens  would  ha\'e  been 
collected  if  the  Ohlone  tiger  beetle  were 
more  widespread  and  common 

Three  researchers  t  onducted  sur\-eys 
that  assess  the  current  distribution  and 
status  of  the  Ohlone  tiger  beetle 
Between  1990  and  1994.  .i  researc  her 
surveyed  14  sites  with  native  grasslanci 
habitat  from  southwestern  San  Mateo 
County  to  southern  Santa  Cruz  ( iountx 
for  Ohlone  tiger  beetles   Six  additional 
locations  supporting  mmnatne 
grasslands,  but  whic;h  appeared 
otherwise  suitable,  were  also  surveyed. 
Surveys  were  conducted  from  Febniar\ 


to  April,  when  Ohlone  tiger  beetles  are 
active.  This  work  documented  the 
presence  of  the  Ohlone  tiger  beetle  from 
sites  located  northwest  of  the  City  of 
Soquel,  within  the  City  of  Scotts  Valley, 
west  of  the  City  of  Santa  Cruz,  and 
northwest  of  the  City  of  Santa  Cruz 
(Randall  Morgan,  in  litt  1994). 

A  second  researcher  surveyed  for 
populations  of  Ohlone  tiger  beetles  in 
coastal  grasslands  from  southern  San 
Mateo  County  to  northern  Monterey 
County  during  the  adult  activity  period 
in  1995.  Researchers  visited  sites 
repeatedly  through  the  Ohlone  tiger 
beetle's  season  of  activity.  Results  of 
these  surveys  confirmed  the  presence  of 
Ohlone  tiger  beetles  in  the  4  geographic 
areas  identified  previously  and 
identified  a  new  site  northwest  of  the 
City  of  Santa  Cruz  that  was  occupied  by 
the  Ohlone  tiger  beetle  (G.  Haves,  in  lift. 
1997). 

A  local  consultant  conducted 
additional  surveys  for  the  Ohlone  tiger 
beetle  between  1994  and  2000  in 
approximately  22  locations  on  private 
lands  that  were  not  surveyed  during 
1990  to  1995.  These  surveys  all 
occurred  within  the  County  of  Santa 
Cruz  in  the  vicinity  of  the  communities 
of  Scotts  Valley.  Santa  Cruz.  Davenport. 
Soquel.  Capitola.  and  Aptos  (R.  Arnold, 
pers.  comm.  2000).  In  2000.  the 
surveyor  found  one  new  site  occupied 
by  adults  of  the  Ohlone  tiger  beetle  and 
a  second  site  with  potential  larval 
burrows.  Both  sites  are  located  west  of 
the  City  of  Santa  Cniz  in  close 
proximity  to  other  sites  known  to  be 
CK:cupied  by  the  Ohlone  tiger  beetle. 

In  total,  we  are  aware  of  60  sites  that 
have  been  surveyed  for  the  Ohlone  tiger 
beetle  in  Santa  Cruz.  San  Mateo,  and 
Monterey  counties.  Based  on  the  results 
of  these  survey  efforts  and  the  above 
considerations,  we  conclude  that  the 
Ohlone  tiger  beetle  is  restricted  to 
remnant  patches  of  native  grassland  on 
coastal  terraces  in  the  mid-county 
portion  of  coastal  Santa  Cruz  County. 
C,alifomia. 

The  proposed  rule  described  five 
locations  inhabited  by  the  Ohlone  tiger 
beetle.  At  the  time  of  the  proposed  rule. 
the  available  data  indicated  that  Ohlone 
tiger  beetles  were  isolated 
geographically  in  each  of  these 
locations,  and  thus  they  were 
considered  distinct  populations.  Since 
the  publication  of  the  proposed  rule,  we 
have  received  new  information  about 
additional  areas  occupied  by  the  Ohlone 
tiger  beetle  Furthermore,  we  have 
conducted  a  more  extensive  review  of 
potential  habitat  linking  these 
populations.  Based  on  this  new 
information,  we  believe  there  is 
evidence  indicating  that  genetic 
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exchange  mav  occur  between  several 
known  locations  of  Ohlone  tiger  beetles 
defined  in  the  proposed  rule  as  distinct 
populations  Until  data  on  the  dispersal 
capability  and  genetic  relatedness 
among  Ohlone  tiger  beetles  from  varying 
locations  are  available,  we  cannot 
conclusiveU'  delineate  populations  of 
the  Ohlone  tiger  beetle.  Therefore,  we 
will  refer  to  Ohlone  tiger  beetles  from 
the  geographic  areas  where  they  occur 
and  not  as  distinct  populations. 

The  Ohlone  tiger  beetle  is  known 
from  4  narrow  geographic  areas  within 
the  County  of  Santa  Cruz:  northwest  of 
the  City  of  Soquel.  within  the  ("itv  of 
Scotts  V'alley,  west  of  the  City  of  Santa 
Cruz,  and  northwest  of  the  City  of  .Santa 
Cruz.  The  Ohlr)ne  tiger  beetle  is  known 
from  11  properties  within  these  4  areas. 
The  abundance  of  individuals  in  each  of 
these  areas  is  unknown.  However,  the 
Ohlone  tiger  beetle  is  known  to  occur  on 
less  than  2  ha  (5  ac)  of  land  in  each  of 
these  4  areas  (G.  Haves,  pers.  comm 
1995;  C,  .Scullev  pers   obs.  1999.  2000). 
All  of  these  known  locations  fif  the 
Ohlone  tiger  are  on  coastal  terraces  that 
support  remnant  stands  of  native 
grassland  These  4  areas  are  described 
below; 

The  Ohlone  tiger  beetle  occupies  one 
parcel  of  private  property  northwest  of 
the  City  of  Soquel  at  60  to  90  meters  (mj 
(200  to  295  feet  (ft))  elevation. 

The  beetle  is  known  from  one  parcel 
of  private  property  within  the  City  of 
Scotts  Valley  at  210  m  (690  ft)  elevation 
Potential  burrows  of  the  Ohlone  tiger 
beetle  were  detected  on  a  second  parcel 
in  the  City  of  Scotts  Valley  in  1997 
(Biotic  Resources  Group  1999).  but 
adults  were  not  detected  at  this  site 
during  surveys  in  2000  (Dana  Bland, 
pers.  comm.  2000)  The  presence  of  the 
species  at  this  second  site  is  uncertain. 

The  Ohlone  tiger  beetle  is  knnwn 
from  five  parcels  located  west  of  the 
City  of  .Santa  Cruz  at  1 10  m  (360  ft) 
elevation  One  parcel  is  owned  by  the 
City  of  Santa  Cruz,  and  the  University 
of  California,  Santa  Cruz  (University) 
owns  a  secfjnd  parcel  The  third  and 
fourth  parcels  are  under  private 
ownershij)  Potential  burrows  nf  the 
(Miliine  tiger  beetle  have  been  found  on 
a  fifth  property  that  is  under  private 
ownership,  surveys  for  adults  necessary 
to  c;()nfirm  the  presence  of  the  Ohlone 
tiger  beetle  have  not  been  conducted  at 
this  site  .Ml  five  of  these  properties  are 
contiguous.  Potential  habitat  for  the 
Ohlone  tiger  beetle  ma\'  link  some  of 
these  areas  occupied  currently  by  the 
Ohlone  tiger  bet'tle  (C.  .Sculley.  pers. 
obs  2000)  We  are  uncertain  if  there  is 
gene  flow  between  these  different 
parcels. 


Ohlone  tiger  beetles  are  located 
northwest  of  the  City  of  Santa  Cruz 
between  110  m  (.^60  ft)  and  ,i40  m 
(1.115  ft)  elevation  on  properties  owned 
by  the  University,  the  (ialifornia 
Department  of  Parks  and  Recreation 
(CDPR),  and  the  Citv  of  .Santa  Cruz 
(Freitag  etal.  1993;  R.  Morgan,  m  lift. 
1994;  G.  Hayes,  m  litt.  1997).  These 
properties  are  contiguous  as  well, 
although  Ohlone  tiger  beetles  may  be 
isolated  on  each  property  because 
habitat  for  the  beetle  is  not  continuous 
between  parcels.  Adult  Ohlone  tiger 
beetles  were  detected  on  the  parcel 
owned  by  CDPR  in  1997  (G.  Hayes,  in 
lift.  1999);  however,  no  adults  were 
detected  in  surveys  conducted  in  2000 
(George  Gray.  CDPR,  pers.  comm.  2000). 
The  status  of  the  species  on  this  parcel 
is  uncertain 

Previous  Federal  Action 

On  February  18,  1993,  we  received  a 

petition  from  Randall  Morgan  of  Soquel, 
C'.alifornia,  requesting  that  we  add  the 
Ohlone  tiger  beetle  to  the  list  of 
threatened  and  endangered  species 
pursuant  to  the  Ac;t.  The  petition 
c:ontainefi  information  indicating  that 
the  Ohlone  tiger  beetle  has  a  limited 
distribution  and  specialized  habitat 
requirements  and  was  threatened  by 
proposed  developnu;nt  projects  and 
recreational  activities  (Jur  90-day 
petition  finding,  published  in  the 
Federal  Register  on  lanuarv'  27.  1994 
(59  FR  ^A  iO),  determined  that 
substantial  information  was  presented 
in  the  petition  indicating  that  listing 
may  be  warranted.  Our  12-month 
petition  finding,  published  on  March  1. 
1996,  in  the  Federal  Register  (61  FR 
8014),  concluded  that  listing  was  not 
warranted  due  to  the  lack  of  life  historv' 
information  and  survey  data  to 
conclusi\elv  determine  that  the  beetle  is 
restricted  to  the  described  habitat. 
On  April  30.  1997.  we  received  a 
second  petition  from  Grey  Hayes  of 
Santa  Cruz,  California,  to  emergency-list 
the  Ohlone  tiger  beetle  as  an  endangered 
species  under  the  Act.  The  petition 
specified  endangered  status  because  of 
the  beetle's  limited  distribution  and 
threats  from  proposfMJ  de\('lopment 
projects,  invasion  of  nonnative  plants, 
and  recreational  activities.  Based  on  the 
information  provided  by  the  petitioner, 
and  additional  information  gathered 
since  the  first  petition  in  1993,  we 
determined  that  emergency-listing  the 
Ohlone  tiger  beetle  was  not  required  but 
that  listing  of  this  species  as  endangered 
is  warranted  Therefore,  in  our  most 
recent  Notice  of  Review,  published  on 
October  25,  1999  (64  FR  57534).  we 
included  the  Ohlone  tiger  beetle  as  a 
candidate  species.  Candidate  species  are 


those  species  for  which  listing  is 
warranted  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act.  On 
February  11,  2000,  we  published  a 
proposed  rule  in  the  Federal  Register 
(65  FR  6952)  to  list  the  Ohlone  tiger 
beetle  as  endangered.  We  have  updated 
this  final  rule  to  reflect  new  information 
concerning  changes  in  distribution, 
status,  and  threats  since  publication  of 
the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  February  11.  2000,  proposed 
rule,  we  requested  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  listing  decision. 
We  contacted  appropriate  Federal 
agencies,  State  agencies,  county  and  city 
governments,  scientists,  and  other 
interested  parties  to  request  information 
and  comments.  We  solicited 
independent  review  of  the  proposed 
rule  by  three  peer  reviewers.  \Ve 
published  newspaper  notices  in  the 
Santa  Cruz  Sentinel  and  San  Jose 
Mercury  News  on  February  17,  2000, 
and  March  4,  2000,  respectively.  The 
comment  period  closed  on  April  11, 
2000.  We  did  not  receive  any  requests 
for  a  public  hearing  during  the  comment 
period. 

During  the  comment  period,  we 
received  19  comment  letters,  including 
3  letters  from  peer  reviewers.  Fifteen 
commenters  supported  the  proposal, 
one  provided  neutral  comments,  and 
three  were  opposed  to  the  proposal. 
Several  commenters  provided 
additional  information  that,  with  other 
clarifications,  has  been  incorporated 
into  the  sections  titled  "Background" 
and  "Summary  of  Factors"  of  this  final 
rule. 

Comments  of  a  similar  nature  or  point 
regarding  the  proposed  rule  have  been 
grouped  into  issues  and  are  discussed 
below. 

Issue  1:  One  commenter  questioned 
whether  the  Ohlone  tiger  beetle  is 
actually  a  distinct  species  of  tiger  beetle 
rather  than  an  already-identified 
subspecies  of  tiger  beetle.  Th(! 
commenter  further  suggested  that  the 
authors  of  the  scientific  paper  that 
described  this  species  (Freitag  pt  al. 
1993)  raised  this  possibility  as  well. 
Finally,  the  commenter  expressed 
concern  that  a  "taxonomic 
differentiation"  of  the  Ohlone  tiger 
beetle  has  not  been  conducted  using 
"currently  available  testing  methods." 

Our  Response:  In  general,  we 
recognize  taxonomic  determinations 
4hat  are  published  in  peer-reviewed 
journals  and  are  accepted  by  the 
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scientific  community.  The  description 
of  the  Ohlone  tiger  beetle  was  published 
in  the  Coleopterists'  Bulletin,  a  peer- 
reviewed  scientific  journal  (Freitag  e(  nl. 
1993).  The  authors  of  this  publication 
noted  that  at  first  they  thought  the 
specimens  from  Santa  Cruz  County 
might  have  represented  an  unusual  form 
of  a  species  of  tiger  beetle  described 
previously.  After  carefid  e.xamination. 
the  authors  detected  differences 
between  the  external  form  and  structure 
and  the  genitalia  of  males  and  females 
of  adult  Ohlone  tiger  beetles  and  other 
closely  related  species  of  tiger  beetles 
They  determined  that  these  differences 
"were  at  least  as  great"  as  typically 
found  between  closely  related,  but 
distinct  species.  They  described  the 
species  based  on  distinguishing 
morphological  characteristics, 
geographical  and  habitat  distribution, 
life  historv'.  and  phylogenetic 
relationships.  Thus,  the  authors 
determined  that  the  Ohlone  tiger  beetle 
is  a  new-  and  distinct  species  of  tiger 
beetle. 

None  of  the  peer  reviewers,  all  of 
whom  specialize  in  the  study  of  tiger 
beetles,  questioned  the  validity  of  this 
finding.  We  received  no  comments  from 
other  tiger  beetle  experts  expressing 
concern  or  uncertainty  about  the 
validity  of  the  Ohlone  tiger  beetle  being 
a  distinct  species. 

We  are  uncertain  what  the  commenter 
considers  to  be  "currently  available 
testing  methods."  Therefore,  we  cannot 
comment  on  whether  these  methods 
have  been  conducted.  However,  we 
have  concluded  that  the  analyses 
conducted  by  Freitag  et  al.  (1993)  are 
adequate  to  conclude  that  the  Ohlone 
tiger  beetle  is  a  distinct  species,  based 
on  comparative  morphological 
evidence,  and  that  this  analysis  has 
been  validly  published  (published  in  a 
peer-reviewed  scientific  journal),  and 
accepted  by  the  scientific  community. 

Issue  2:  Several  commenters 
questioned  the  level  of  survey  effort  that 
was  conducted  to  determine  the  range, 
distribution,  and  frequency  of 
occurrence  of  the  Ohlone  tiger  beetle. 
One  commenter  asked  whether  surveys 
have  been  conducted  on  all  sites  with 
suitable  habitat  and  whether  the  surveys 
were  conducted  at  the  appropriate  time 
of  year.  Another  commenter  requested 
that  independent  studies  be  conducted 
to  determine  if  the  habitat  is  as 
restricted  as  proclaimed. 

Our  Response:  The  final  rule 
describes  the  extent  of  surveys  that  have 
been  conducted  for  the  Ohlone  tiger 
beetle  at  the  present  time.  All  of  these 
surveys,  unless  otherwise  noted,  were 
conducted  by  qualified  field  biologists 
during  the  proper  time  of  year  and  time 


of  day  (i.e.,  on  warm,  sunnv  davs  durmg 
the  months  of  Februar\  to  April)  when 
adult  Ohlone  tiger  beetles  c  ould 
reasonably  be  expected  to  be  active, 
evident,  and  identifiable.  Sur\evs  were 
conducted  using  svstematir  field 
techniques  and  u  ere  well  dot  umented. 

Sur\ey  locations  int luded  gra.^slands 
in  San  Mateo.  Santa  Cruz,  and  Monterey 
counties.  At  least  60  sites  have  been 
surveyed,  and  Ohlone  tiger  beetles  have 
been  found  on  11  properties  in  4  narrow 
geographic  areas  in  Santa  Cruz  County. 
Many  of  the  sites  surveyed  bv  Randall 
Morgan  between  1990  and  1994.  and 
Gre\'  Hayes  in  1995.  were  lands  under 
public  ownership  Most  of  the  sites 
surveyed  b\-  Dr.  Richard  Arnold 
between  1994  and  2000  were  under 
private  ownership 

As  a  result  of  private  landowners 
restricting  access  and  volunteer 
suA'eyors  having  time  limitatums.  not 
all  sites  that  may  provide  potential 
habitat  for  the  Ohlone  tiger  beetle  have 
been  surveyed.  We  acknowledge  that 
undiscovered  sites  occupied  bv  the 
Ohlone  tiger  beetle  may  exist,  most 
likely  on  private  land  We  also 
recognize  that  there  is  a  high  potential 
that  these  sites  are  subject  to  the  same 
threats  that  face  other  privatelv  owned 
parcels  that  support  the  Ohlone  tiger 
beetle.  Given  the  extremelv  limited 
distribution  of  the  species  at  the  present 
time,  discovery  of  several  additional 
locations  of  the  Ohlone  tiger  beetle 
would  not  likelv  alter  the  endangered 
status  of  the  species  overall  All  of  the 
peer  reviewers  acknowledged  the 
extreme  rarity  of  the  Ohlone  tiger  beetle 
and  supported  listing  this  species  as 
endangered 

Issue  3:  One  commenter  questioned 
why  the  Ohlone  tiger  beetles  found  in 
a  preserve  owned  and  managed  by  the 
City  of  Santa  Cruz  were  not  found 
during  surveys  conducted  between  1990 
and  1994.  but  were  located  during 
surveys  in  1995, 

Our  Response:  We  asked  this  question 
of  Randall  Morgan,  who  condui  ted  the 
surveys  during  1990  to  1994  Mr 
Morgan  re-examined  his  coilet:tions  and 
determined  that  he  did  in  fact  collect  a 
single  Ohlone  tiger  beetle  from  the 
preserve  in  1994.  Mr  Morgan  collected 
this  Ohlone  tiger  beetle  in  the  same 
vicinity  where  Ohlone  tiger  beetles  were 
discovered  in  1995  (R.  Morgan,  pers. 
comm.  2000). 

Issue  4:  One  commenter  questioned 
what  additional  information  on  the 
Ohlone  tiger  beetle  we  recei\  ed  after  the 
publication  of  the  12-month  finding  in 
1996  (61  FR  8014).  in  which  we 
determined  that  listing  of  the  Ohlone 
tiger  beetle  was  not  warranted  because 
data  were  inadequate  for  us  to 


determine  that  the  Ohlone  tiger  beetle 
was  restricted  to  the  described  habitat. 
Specifically,  the  commenter  noted  that 
the  proposed  rule  to  list  the  species  (65 
FR  6952)  cited  only  the  survey  work 
that  had  been  conducted  between  1990 
and  1995.  which  preceded  the 
publication  of  this  12-month  finding. 

Our  Response:  On  lanuary  23,  1997. 
we  received  a  letter  from  Grey  Hayes 
that  described  the  results  of  his  surveys 
for  Ohlone  tiger  beetles  that  had  been 
conducted  in  1995.  We  were  not  aware 
that  these  surveys  had  been  conducted 
until  we  received  Mr.  Hayes'  letter  9 
months  after  the  publication  of  the  12- 
month  finding.  Mr.  Hayes  surveyed  21 
sites  that  represented  a  variety  of 
grassland  and  oak  woodland  habitats  in 
Monterey,  Santa  Cruz,  and  San  Mateo 
counties.  The  results  of  these  surveys 
indicated  that  the  Ohlone  tiger  beetle 
was  found  only  in  association  with  soil 
types  specific  to  the  central  coast  of 
California.  Furthermore,  the  surveys 
showed  that  Ohlone  tiger  beetles  are 
found  only  in  or  adjacent  to  coastal 
terrace  prairie,  a  tN-pe  of  grassland  that 
exists  on  less  than  809  ha  (2,000  ac). 

Furthermore,  we  reviewed  the 
scientific  literature  on  tiger  beetles  and 
determined  that  tiger  beetle  species  are 
commonly  restricted  to  ver>'  specific 
habitat  tvpes  (Pearson  1988;  Knislev  and 
Hill  1992;  Pearson  and  Cassola  1992). 
Based  on  this  information,  we 
(  nnrluded  th<it  ,iii>'(fij,ite  information 
existed  tci  detfniimi  i  .  inclusively  that 
the  Ohlone  tiger  beetle  is  restricted  to  a 
narrow  habitat  t\pe  within  Santa  Cruz 
C(iunt\ 

/.ssup  5;  One  commenter  questioned 
whether  we  can  logically  infer  from  two 
relatively  limited  surveys  that  the 
Ohlone  tiger  beetle  is  "restricted  to 
remnant  patches  of  native  grasslands  on 
(  oastal  terrace  prairie  in  the  mid-county 
portion  of  coastal  Santa  Cruz  County." 
The  commenter  further  stated  that  there 
was  insufficient  information  to  support 
the  Service's  conclusion  that  the  Ohlone 
tiger  beetle  is  in  danger  of  extinction 
thrdughnut  a  significant  portion  of  its 
r.inge 

Our  /Response;  This  final  rule  is  based 
on  the  best  available  information  and 
science  and  clearly  describes  how  we 
determined  the  current  range  and 
habitat  requirements  of  the  Ohlone  tiger 
beetle,  and  how  we  concluded  that  the 
sp'Ties  is  in  danger  of  extinction 
thniu^hout  a  significant  portion  of  its 
range  Please  refer  to  the  "Background" 
and    Summary  of  Factors  Affecting  the 
Species"  sections. 

Issue  6:  One  commenter  questioned 
hiiu  many,  and  which,  insect 
collections  had  been  searched  for 
specimens  of  the  Ohlone  tiger  beetle. 
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The  commenter  noted  that  he  or  she  had 
spoken  with  a  tiger  beetle  expert  in 
Texas  who  had  specimens  of  the  Ohlone 
tiger  beetle  collected  from  29  years  ago. 
and  that  the  expert  knew  of  additional 
specimens  of  the  species  collected  in 
the  early  1930s  and  1940s 

Our  Response:  While  preparing  the 
manuscript  to  describe  the  Ohlone  tiger 
beetle,  Dr.  David  Kavanaugh  of  the 
California  Academy  of  Sciences 
searched  the  entomological  collections 
of  the  California  Academy  of  Science, 
the  University  of  California,  Davis,  and 
the  University  of  California,  Berkeley 
These  three  institutions  were  searched 
because  they  held  the  largest  collections 
of  tiger  beetles  within  the  vicinity  of 
Santa  Cruz  County,  and  were  the  most 
likely  depositories  of  Ohlone  tiger 
beetles  collected  from  that  area. 
Furthermore,  the  California  Academy  of 
Sciences  holds  the  collection  of  Norman 
C,  Rumpp,  which  includes  one  of  the 
largest  collections  of  tiger  beetles  in  the 
world.  Ohlone  tiger  beetles  were  not 
found  in  these  collections. 

As  an  expert  on  the  genus  Cicindela, 
Dr.  Kavanaugh  has  reviewed  collections 
of  this  genus  located  throughout  the 
United  States.  He  has  never  encountered 
the  Ohlone  tiger  beetle  [D  Kavanaugh. 
pers.  comm  2000)  Cicindela  is  a  ver\' 
popular  genus  of  insects  to  collect.  No 
specimens  were  found  in  the  three 
largest  collections  located  in  the  closest 
proximity  to  Santa  Cruz  County,  and  Dr. 
Kavanaugh  has  never  seen  or  heard  of 
additional  specimens  of  the  Ohlone 
tiger  beetle  in  other  collections. 
Therefore,  he  concluded  that  it  was 
unlikely  that  specimens  would  be  found 
in  additional  private  or  public 
collections.  We  concurred  with  this 
conclusion. 

We  contacted  Mr  William  D.  Sumlin, 
the  tiger  beetle  specialist  from  Texas 
referred  to  by  the  commenter,  and  asked 
him  about  historic  collections  of  the 
Ohlone  tiger  beetle.  Mr  Sumlin  stated 
that  he  had  specimens  of  a  male  and 
female  of  the  Ohlone  tiger  beetle  that 
were  collected  in  March  1994  This 
specimen  was  collected  from  a  known 
occurrence  of  the  Ohlone  tiger  beetle. 

Mr.  Sumlin  also  stated  that  he  was  not 
aware  of  any  Ohlone  tiger  beetles 
collected  during  the  1930s  and  1940s. 
Rather,  he  recalled  having  a 
conversation  with  another  tiger  beetle 
expert  ^ho  mentioned  that  specimens 
of  Ohlone  tiger  beetles  may  be  located 
in  a  collection  in  California  The 
specimens  were  thought  to  be 
misidentified  and  located  in  a  tray  of 
specimens  of  another  species  of  tiger 
beetle  Unfortunately,  Mr.  Sumlin  did 
not  recall  the  identity  of  the  person  who 
had  told  him  this  information,  whose 


collection  the  specimens  were  in,  or 
where  the  collection  was  located  (W.D. 
Sumlin,  in  litt.  2000). 

With  so  little  information,  we  cannot 
verifv  the  existence  of  the  specimens  in 
question  We  acknowledge  that  other 
collectors  may  have  specimens  of  the 
Ohlone  tiger  beetle;  however,  we 
assume  that  most  of  these  collections 
were  made  after  the  species  was 
described  in  1993  and  are  from  sites 
known  to  be  occupied  by  the  beetle. 

Issue  7:  One  commenter  questioned 
whether  the  absence  of  Ohlone  tiger 
beetles  from  collections  could  be 
explained  by  reasons  other  than  the 
species  is  extremely  rare. 

Our  Response:  We  ccmnot  offer  any 
alternative  hypotheses  as  to  why  the 
species  is  absent  from  collections. 
Because  Cicindela  is  a  very  popular 
genus  of  insects  to  collect,  and  because 
entomologists  commonly  collect  out  of 
season  and  out  of  known  ranges  in  order 
to  find  temporally  and  spatially  outlying 
specimens,  we  would  expect  more 
specimens  to  have  been  collected  if  the 
Ohlone  tiger  beetle  were  more  abundant 
and  distributed  more  widely. 

Issue  8:  One  commenter  states  that 
"the  Service  seems  to  suggest  that 
additional  field  surveys  are  not 
warranted  because  the  Ohlone  tiger 
beetle  has  not  been  found  in  any  of  the 
collections  of  local  hobbyists,  and  that 
it  was  only  first  sited  in  1997."  The 
commenter  noted  that  the  Act  allows 
the  Service  1  year  from  the  date  on 
which  a  proposed  rule  is  noticed  before 
a  decision  to  list  or  not  list  is  made, 
with  the  option  to  extend  this  period  for 
up  to  6  months  for  purposes  of  soliciting 
additional  data.  The  commenter 
suggested  that  we  should  use  the  full  18 
months  to  conduct  additional  surveys 
for  the  Ohlone  tiger  beetle  throughout 
all  potential  habitat. 

Our  Response:  Ohlone  tiger  beetles 
were  first  collected  in  1987,  not  1997.  as 
stated  bv  the  commenter.  The  proposed 
rule  did  not  state  that  additional  field 
survpvs  for  the  Ohlone  tiger  beetle  are 
not  warranted.  We  advocate  conducting 
more  surveys  to  expand  our  knowledge 
of  the  range,  distribution,  life  history, 
and  habitat  requirements  of  the  Ohlone 
tiger  beetle.  However,  we  have  carefully 
assessed  the  best  scientific  and 
commercial  information  available 
regarding  such  knowledge  and  the  past, 
present,  and  future  threats  faced  by  the 
Ohlone  tiger  beetle.  Based  on  this 
information,  we  c.onclude  that  the 
Ohlone  tiger  beetle  is  in  danger  of 
extinc:tion  throughout  all  or  a  significant 
portion  of  its  range  (section  3(6)  of  the 
Act)  and.  therefore,  meets  the  Act's 
definition  of  endangered. 


Issue  9:  One  commenter  questioned 
why  we  have  chosen  to  list  the  Ohlone 
tiger  beetle,  when  there  are  2,000 
different  subspecies  of  tiger  beetles, 
many  with  restricted  populations,  that 
we  have  "rightfully  shown  no 
inclination  to  list." 

Our  Response:  The  determination  to 
list  a  species  as  federally  endangered  or 
threatened  is  based  upon  the  evaluation 
of  current  and  future  threats  to  the 
species  from  the  five  factors  listed  in 
section  4(a)  of  the  Act.  Based  on  our 
analyses  of  threats  facing  the  Ohlone 
tiger  beetle,  we  believe  that  the  Ohlone 
tiger  beetle  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range  (section  3(6)  of  the  Act)  and, 
therefore,  meets  the  Act's  definition  of 
endangered.  We  have  listed  other 
species  of  tiger  beetles  in  the  past,  and 
we  will  continue  to  list  species  that 
meet  the  criteria  for  threatened  or 
endangered  as  defined  in  the  Act. 

Issue  10:  Several  commenters 
suggested  that  the  listing  of  the  Ohlone 
tiger  beetle  was  occurring  in  order  to 
restrict  the  use  of  private  property,  and 
questioned  why  the  Ohlone  tiger  beetle 
has  only  been  located  in  sites  that  are 
"politically  sensitive." 

Our  Response:  The  Act  requires  us  to 
base  our  listing  decisions  on  the  best 
scientific  and  commercial  information 
available,  without  regard  to  the  effects, 
including  political  or  economic,  of 
listing.  Surveys  for  the  Ohlone  tiger 
beetle  have  occurred  at  sites  that  were 
nearly  equally  divided  between  private 
and  public  ownership  throughout 
Monterey,  Santa  Cruz  and  San  Mateo 
counties.  Locations  of  surveys 
conducted  by  Morgan  and  Hayes 
between  1990  and  1995  were  reportedly 
chosen  based  on  the  habitat 
characteristics  present  at  each  site;  no 
emphasis  was  known  to  be  given  to  sites 
that  were  considered  "politically 
sensitive"  to  the  community.  Arnold's 
siu^^eys  between  1994  and  2000  were 
conducted  largely  on  private  lands  at 
the  request  of  the  landowners. 

Issue  1 1 :  One  commenter  expressed 
concern  about  the  effects  of  road 
construction  on  habitat  for  the  Ohlone 
tiger  beetle.  The  commenter  provided 
numerous  citations  for  scientific  papers 
that  document  and  quantify  the  effects 
of  road»  on  environmentally  sensitive 
areas. 

Our  Response:  We  appreciate  the 
information  provided  by  the 
commenter.  We  consider  construction  of 
roads  to  be  an  aspect  of  urban 
development  that  can  fragment  and 
degrade  habitat  for  the  Ohlone  tiger 
beetle. 

Issue  12:  One  commenter  questioned 
why  the  proposed  rule  does  not  mention 
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population  size  based  on  counts  of 
adults  or  lar\al  burrows  of  the  Ohlono 
tiger  beetle. 

Our  Response:  At  the  present  time. 
surveys  to  estimate  sizes  of  populations 
of  the  Ohlone  tiger  beetle  have  not  been 
conducted.  We  recognize  that 
population  estimates  may  provide 
insight  into  the  status  of  the  species. 
However,  abundance  of  insect  species 
can  fluctuate  substantially  from  vear  to 
year.  Furthermore,  some  insect  species 
may  be  abundant  in  localized 
populations  yet  susceptible  to 
extirpation  by  a  single  event.  For  these 
reasons,  estimates  of  abundance  are  not 
adequate  in  determining  whether  a 
species  is  endangered  or  threatened. 
Rather,  we  based  our  determination  to 
list  the  Ohlone  tiger  beetle  as  federally 
endangered  upon  the  evaluation  of  the 
current  and  future  threats  to  the  species 
from  the  five  factors  listed  in  section 
4(a)  of  the  Act. 

Peer  Review 

In  accordance  with  out  policv 
published  on  luly  1.  1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  three  independent  specialists 
regarding  the  biological  and  ecological 
information  about  the  Ohlone  tiger 
beetle  contained  in  the  proposed  rule. 
The  purpose  of  such  review  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analysis,  including  input  from 
appropriate  experts  and  specialists.  Two 
of  the  reviewers  supported  the  listing  of 
the  species,  but  provided  no  substantive 
comments  that  require  addressing.  The 
third  reviewer  both  supported  the 
listing  of  the  species  and  provided 
technical  corrections  on  material 
contained  in  the  sections  titled 
"Background"  and  "Summary  of  Factors 
Affecting  the  Species." 

Summary  of  Factors  Afiiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  the  Ohlone 
tiger  beetle  should  be  classified  as  an 
endangered  species.  We  followed 
procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
These  factors,  and  their  application  to 
the  Ohlone  tiger  beetle,  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range  Loss 
of  habitat  is  the  principal  threat  to 
insect  species  worldwide  because  of 


their  close  associations  with,  and 
dependence  on.  specific,  habitats  (FMh 
ft  al.  1981).  The  effects  of  habitat 
destruction  and  modification  on  tiger 
beetle  species  have  bfen  documented  b\ 
Knisiev  and  Hill  (1992)  and  Nagano 
(1982),  The  Ohlone  tiger  beetle  is 
restricted  to  remnant  patches  of  native 
grassland  on  coastal  terraces  where  low 
and  sparse  vegetation  provide  space  for 
foraging,  reproduction,  and 
thermoregulation,  and  support  a  prey 
base  of  other  invertebrate  species.  The 
poorly  drained  clay  or  sandy  clav 
substrate  of  the  coastal  terraces  provides 
the  soil  moisture,  composition,  and 
temperature  conditions  necessarv  for 
oviposition  and  larval  de\el()pm<'nt 
(Pearson  1988;  Kaulbars  and  Freitag 
1993). 

The  habitat  of  the  Ohlone  tiger  beetle 
is  threatened  with  destruction  resulting 
from  urban  development  or  with 
modification  by  invasive  nonnatue 
vegetation  on  all  of  the  sites  on  which 
it  occurs.  Disturbance  of  the  substrate, 
and  removal  or  elimination  of 
vegetation  by  urban  development,  kills 
or  injures  individuals  and  precludes 
others  from  feeding,  sheltering,  or 
reproducing.  Historically,  pntentialh 
suitable  habitat  is  believed  to  have 
extended  from  southwestern  ,San  Mateo 
County  to  northwestern  Monterey 
County,  California  (Freitag  et  al.  \99'^) 
Most  of  this  habitat  has  been  modified 
or  destroved  bv  human  actions  such  as 
urbanization  and  agriculture  (Fn?itag  et 
al.  1993). 

About  6,060  to  8,080  ha  (15.000  to 
20.000  ac)  of  native  grassland  remain  in 
Santa  Cruz  County,  but  not  more  than 
81  to  121  ha  (200  to  300  ac)  contain  the 
proper  combination  of  substrate,  slope. 
and  exposure  (bare  areas  between 
patches  of  grasses)  to  be  considered 
suitable  habitat  for  the  Ohlone  tiger 
beetle  (Freitag  et  al  1993)  Nearly  all  of 
this  suitable  habitat  is  located  within  or 
adjacent  to  urbanized  areas  in  the 
coastal  mid-county  area  of  Santa  Cruz 
Much  of  the  City  of  Santa  Cruz  and  its 
adjacent  towns  were  built  on  these 
marine  terrace  grassland  habitats 
(Freitag  et  al.  1993).  Within  suitable 
habitat,  the  beetle  occupies  only 
sparsely  vegetated  areas  and  bare  areas 
which  are  artifacts  of  trails,  grazing  or 
other  disturbance  activities 

The  property  occupied  by  the  Ohlone 
tiger  beetle  located  northwest  i-f  the  Citv 
of  Sequel  is  threatened  by  a  proposed 
21-lot  residential  development  The 
preferred  alternative  of  the  propost'd 
project  would  completely  extirpate  the 
Ohlone  tiger  beetle  population  by 
eliminating  all  of  the  known  occupied 
habitat  and  most  of  the  extant  grassland 
habitat  found  on  this  site.  One 


alternative  in  tlie  fiiidl  em  ironmontai 
inipcii  t  report  for  the  prnjfct  proposes 
that  the  majority  of  suitable  habitat  for 
the  Ohlone  tiger  beetle  be  set-aside  and 
managed  to  reduce  nonnative  vegetation 
and  enhance  habitat  quality  Since  the 
publication  of  the  proposed  rule,  the 
owner  of  this  parcel  has  submitted 
design  changes  to  the  County  of  Santa 
Cruz.  We  are  not  certain  how  these 
design  changes  will  impact  the  habitat 
for  the  Ohlone  tiger  beetle  on  the  site. 
The  County  is  currently  preparing  an 
expanded  initial  study  to  incorporate 
these  changes.  Once  completed,  the 
initial  study  will  be  available  to  the 
public  for  review  and  comment  (Kim 
Tschantz.  County  of  Santa  Cruz,  pers 
comm.  1999.  2000). 

The  site  occupied  by  the  Ohlone  tiger 
beetle  located  in  the  City  of  Scotts 
Valley  was  proposed  for  development  of 
233  residential  homes  and  an  open  park 
containing  two  ballfields  (Impact 
.Sciences  1998).  This  proposed 
de\  elopment  was  voted  down  in  a 
[Uiblu  referendum  in  1999,  halting  the 
development  (if  this  property  for  the 
present  time  The  landowner  is  now 
rnnsiderinc  ahern.itn'e  development 
[)lans  The  nui'-t  fi  cnt  prnpi  i^.^!  bv  the 
developer  iiu  iudes  dundtint;  the  .irea 
inhabited  by  the  Ohlone  tiger  beetle  to 
the  City  of  Scotts  Valley  for  use  as  a 
park  The  City  has  expressed  interest  in 
developing  this  area  into  baseball  fields 
(Laura  Kuhn.  (]ity  of  Scotts  Valley,  pers. 
rnmm   2000)  The  future  of  this  site  is 
undetermined  at  this  time. 

Even  if  the  ik  (  upied  habitat  for  the 
Ohlone  tiger  he*'tle  v%ds  avoided  in  the 
development  of  houses  and  ballfields, 
dctivities  (jcrumnt;  on  arliruont  lands 
could  lead  to  pntent;,ii  d;-!i.r;idnce. 
such  as  pestK  ide  drift   >oii  erosion,  and 
vegetation  alteration  In  addition,  the 
increased  isolation  would  make  the 
population  more  vulnerable  to  random 
exlindion  (see  Factor  F  of  this  section). 

.\dull  Ohlone  tiger  beetles  have  been 
observed  on  4  properties,  and  potential 
burrows  have  been  observed  on  a  fifth 
property,  west  of  the  Citv  -f  Saiii.i  Cruz 
(C;  .Sculley.  pers obs   2001)   K    \iuold. 
pers.  comm.  2000).  All  of  the  properties 
are  contiguous  The  potential  for 
destruc  tion  threatens  the  habitat  of  the 
( Ihlone  tiger  beetle  on  4  of  these 
properties 

Tne  current  Idiidi  .\\  ners  of  one  of 
these  A  pan  els  plan  to  build  a  single- 
familv  (ivvelling  on  the  site.  Although 
t)uildine  plans  are  still  being  developed. 
the  driveway  will  most  likely  be  sited 
in   or  directly  adiacent  to.  occupied 
liatiital  for  tht  ( )lilone  tiger  beetle  (C. 
ScuUev    [u'T--   obv    2000). 

In  September  1998.  property  owners 
of  .1  sef  nnd  parrel  wt^sl  of  the  City  of 
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Santa  Cruz  tilled  up  a  large  percentage 
of  an  area  occupied  by  the  Ohlone  tiger 
beetle  in  preparation  for  converting  use 
of  the  land  from  livestock  grazing  to  a 
vineyard  (G.  Hayes,  pers  comm   1998) 
The  effects  of  this  action  on  the  Ohlone 
tiger  beetle  are  not  known,  although 
potential  burrows  of  the  Ohlone  tiger 
beetle  were  detected  on  the  propertv  in 
July  2000  (C.  Sculley.  pers,  obs.  2000) 

Potential  burrows  of  the  Ohlone  tiger 
beetle  were  found  in  the  spring  of  2000 
on  a  third  parcel  west  of  the  City  of 
Santa  Cruz  (R.  Arnold,  pers.  comm. 
2000).  The  owner  of  this  parcel  plans  to 
build  a  single- family  home  on  the  site 
The  County  of  Santa  Cruz  has  not  yet 
reviewed  the  potential  effects  of  the 
project  on  the  Ohlone  tiger  beetle  (Paia 
Levine,  County  of  Santa  Cruz,  pers 
comm.  2000). 

The  fourth  parcel  is  owned  by  the 
University  and  is  presently 
undeveloped,  and  no  development  is 
currently  planned  for  the  parcel. 
However,  portions  of  the  parcel, 
including  areas  occupied  by  the  Ohlone 
tiger  beetle,  could  be  developed  m  the 
future  as  the  University  expands  its 
existing  campus  (University  of 
California  1992). 

The  fifth  parcel  is  protected  from 
urban  development.  In  the  spring  of 
1999,  the  City  of  Santa  Cruz  purchased 
this  property,  and  it  will  be  managed  as 
open  space  by  the  City.  The  State  of 
California  will  hold  a  conservation 
easement  on  the  land.  A  management 
plan  will  be  developed  by  the  City  of 
Santa  Cruz,  and  the  Ohlone  tiger  beetle 
will  be  considered  in  the  plan.  At  the 
present  time,  the  site  is  closed  to  public 
use  except  for  officially  escorted  hikes 
(Susan  Harris,  City  of  Santa  Cruz,  pers 
comm.  1999). 

The  habitat  occupied  by  the  Ohlone 
tiger  beetle  northwest  of  the  City  of 
Santa  Cruz  occurs  on  three  parcels 
under  ownership  of  CDPR,  the 
University,  and  the  City  of  Santa  Cruz. 
The  CDPR  wants  to  construct  an 
entrance  road  and  parking  area  for 
vehicles  and  open  existing  trails  to 
recreationists.  The  entrance  road  would 
be  developed  over  a  portion  of  habitat 
that  was  occupied  by  Ohlone  tiger 
beetles  in  1995  (G.  Hayes,  in  litt.  1999). 
The  vehicle  parking  area  would  be 
constructed  adjacent  to  this  habitat.  In 
the  public  works  plan  for  this  site, 
CDPR  established  a  policy  that  road 
maintenance  or  other  activities  will  be 
scheduled  to  minimize  impacts  on 
burrows,  larval  habitat,  foraging 
activities,  or  other  aspects  of  the 
population  (CDPR  1997)  CDPR 
conducted  additional  surveys  in  2000  tu 
determine  the  current  distribution  of  the 
Ohlone  tiger  beetle  on  the  parcel  that  it 


owns.  No  adult  Ohlone  tiger  beetles  or 
larval  burrows  were  detected  during 
these  surveys  (G.  Gray,  CDPR  pers. 
comm.  2000)  Additional  surveys  need 
to  be  conducted  to  determine  if  Ohlone 
tiger  beetles  have  been  extirpated  from 
this  site 

Property  adjacent  to  the  CDPR  land  is 
managed  by  the  University.  A  two-lane 
road  bisects  the  lands  that  are  owned  by 
CDPR  and  the  University  that  are 
occupied  by  the  Ohlone  tiger  beetle. 
Although  some  development  is  possible 
within  the  University  lands,  no 
development  projects  are  anticipated  at 
this  time  (Graham  Bice.  University  of 
California,  pers  comm  1995;  G.  Hayes, 
pers  comm  1997)  The  Ohlone  tiger 
beetle  also  is  found  in  a  preserve  owned 
and  managed  by  the  City  of  Santa  Cruz. 
At  this  time,  no  plans  are  in  place  that 
would  destroy  or  alter  the  Ohlone  tiger 
beetle  habitat  within  this  preserve  (S. 
Harris,  pers.  comm.  1999). 

Areas  that  may  once  have  been 
suitable  for  Ohlone  tiger  beetles  have 
been  converted  to  nonnative  grasslands, 
or  have  been  developed  because  the 
firm,  level  substrate  of  the  coastal 
terraces  afforded  good  building  sites 
with  scenic  views  of  the  Pacific  Ocean. 
For  the  same  reasons  that  other  terraces 
have  already  been  developed,  remaining 
areas  of  suitable  habitat  are  under  high 
development  pressure. 

In  addition  to  the  development  threats 
to  the  Ohlone  tiger  beetle,  the  invasion 
of  nonnative  vegetation  threatens  the 
already  reduced  extent  of  suitable 
habitat  for  this  species.  The  Ohlone  tiger 
beetle  is  threatened  by  habitat 
degradation  due  to  the  invasion  of 
nonnative  plant  species  into  the  coastal 
prairie  in  every  location  where  it  occiu^. 
including  areas  that  are  protected  from 
development.  Nonnative  vegetation 
(e.g.,  French  broom  [Cytisus 
monspessulanus).  velvet  grass  (Holcus 
spp  ).  filaree  {Erodium  spp.).  and 
Eucalyptus  spp  )  and  forest  vegetation 
are  encroaching  into  grassland  habitats 
and  out-competing  native  grassland 
vegetation  (R  Morgan,  m  litt.  1992;  G. 
Hayes,  in  litt  1997;  C.  Sculley,  pers. 
obs.  1999,  2000)  These  nonnative 
plants  are  aggressive  invaders  that 
convert  sunny  grasslands  required  by 
Ohlone  tiger  beetles  to  habitat 
dominated  by  a  shady  overstory. 
Without  these  sunny  areas,  the  Ohlone 
tiger  btfetle  cannot  forage,  and  oviposit. 
In  addition  to  shading  these  areas  used 
by  the  beetle,  the  nonnative  vegetation 
fills  in  the  open  spaces  among  the  low 
or  sparse  vegetation  creating  an 
unsuitable  densely  vegetated  habitat. 

Nonnative  vegetation  may  also  affect 
the  numbers  and  diversity  of  the  beetle's 
prey,  predators,  and  parasites  (see 


Factor  C  of  this  section).  Increased 
vegetation  encroachment  is  the  primary 
factor  attributed  to  the  extirpation  of 
several  populations  of  other  Cicindela 
species  [e.g.,  C.  abdominalis  and  C. 
debilis)  (Knisley  and  Hill  1992). 
Without  management  efforts  to  reduce 
and  control  vegetation  encroachment  by 
nonnative  species,  the  Ohlone  tiger 
beetle  will  likely  decline  and  may 
become  extirpated  in  all  of  the  locations 
where  the  species  is  known  presently. 

Several  agencies  are  attempting  to 
slow  the  rate  of  vegetation 
encroachment  into  habitat  for  the 
Ohlone  tiger  beetle.  At  one  location 
northwest  of  the  City  of  Santa  Cruz,  the 
City  is  attempting  to  maintain  the 
species'  habitat  by  mowing  parts  of  it  to 
provide  bare  ground,  and  closing  trails 
occupied  by  the  Ohlone  tiger  beetle  to 
bicycles  (S.  Harris,  pers.  conun.  1999). 

The  University  conducts  controlled 
bums  in  habitat  for  the  Ohlone  tiger 
beetle  on  its  property  northwest  of  the 
City  of  Santa  Cruz.  These  bums  are 
conducted  for  fire-training  exercises  and 
to  restore  native  vegetation  to  this 
grassland  (California  Department  of 
Forestry  and  Fire  Protection,  in  litt. 
2000).  Grazing  occurs  on  several  parcels 
of  land  located  west  of  the  City  of  Santa 
Cruz  which  are  occupied  by  the  Ohlone 
tiger  beetle.  Grazing  regimes,  when 
conducted  with  the  appropriate  timing, 
frequency,  and  intensity,  can  effectively 
maintain  native  species  of  grasses  and 
herbs  in  grasslands  (G.  Hayes,  pers. 
comm.  2000).  Monitoring  to  determine 
the  effects  of  these  actions  on  the 
Ohlone  tiger  beetle  has  not  occurred. 
Therefore,  we  are  unable  to  determine  if 
the  Ohlone  tiger  beetle  has  benefited 
from  these  actions. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Unrestricted  collecting  is 
considered  a  threat  to  the  species.  Tiger 
beetle  specimens  are  highly  sought  by 
amateur  collectors  (C.  Nagano,  pers. 
comm.  1993),  and  members  of  the  genus 
Cicindela  may  be  the  subject  of  more 
intense  collecting  and  study  than  any 
other  single  insect  genus.  In  light  of  the  . 
recent  discovery  of  the  Ohlone  tiger 
beetle,  and  concerns  regarding  its 
continued  existence,  the  desirability  of 
this  species  to  private  collectors  may 
increase,  leading  to  increased  collection 
of  specimens.  The  original  petitioner  for 
the  Ohlone  tiger  beetle  has  been 
contacted  by  several  people  from  such 
places  as  France,  Wisconsin,  and 
California,  looking  for  Ohlone  tiger 
beetle  specimens  they  can  add  to  their 
private  collections,  as  well  as  those 
asking  where  the  colonies  are  located 
and  indicating  they  want  to  collect  the 
species  at  those  locations  (R.  Morgan, 
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pers.  comm.  1998).  We  are  aware  of  at 
least  one  individual  who  collected 
specimens  of  the  Ohlone  tiger  beetle 
from  the  type  locality  after  the  species 
was  described  in  a  scientific  journal 
(VV.D.  Sumlin.  in  litt.  2000).  Listing  this 
species  as  endangered  will  likely 
increase  its  attractiveness  to  private 
collectors.  Removal  of  even  a  few- 
females  from  a  small  population  could 
reduce  the  persistence  of  the  population 
over  time  (C.  Knislev,  in  litt.  2000). 

The  Ohlone  tiger  beetle  is  not  likely 
to  be  used  as  a  model  organism  for 
general  research  projects  because  it  is  a 
rare  and  limited  species.  It  may  be  the 
subject  of  studies  intended  to  improve 
understanding  of  the  species'  ecologv 
and  to  improve  management  strategies 
for  its  conservation.  Although  such 
studies  would  directly  benefit  the 
recover)'  of  the  Ohlone  tiger  beetle,  thev 
may  contribute  cumulatively  to  other 
threats  to  the  species. 

C.  Disease  or  Predation.  No  diseases 
are  known  to  threaten  the  Ohlone  tiger 
beetle.  However,  the  Ohlone  tiger  beetle 
may  be  affected  by  any  of  several 
predators  and  parasites  known  to  prev 
upon,  and  afflict,  other  tiger  beetle 
species.  In  general,  parasites  are 
considered  to  be  more  detrimental  than 
predators  to  populations  of  tiger  beetles 
(Nagano  1982;  Pearson  1988).  Known 
tiger  beetle  parasites  include  ant-like 
wasps  of  the  family  Typhiidae, 
especially  the  genera  Mathoca,  Karlissa. 
and  Pterombrus,  and  the  Bombyliid  flies 
of  the  genus  Anthrax  (Nagano  1982; 
Pearson  1988).  These  insect  parasites 
are  distributed  worldwide  and 
specialize  on  tiger  beetle  larvae.  Some 
species  of  tiger  beetles  from  Arizona 
sustain  larval  parasitism  rates  of  20  to 
60  percent  (C.  Knisley  in  litt.  2000) 

Known  tiger  beetle  predators  include 
birds,  shrews  (Soricidae),  raccoons 
(Procyon  lotor),  lizards  (Lacertilia), 
toads  (Bufonidae),  ants  (Formicidae), 
robber  flies  (Asilidae),  and  dragonflies 
(Anisoptera)  (Lavigne  1972:  Nagano 
1982;  Pearson  1988). 

Predators  and  parasites  play 
important  roles  in  the  natural  dynamics 
of  populations  and  ecosystems.  The 
effects  of  predation  and  parasitism  may 
pose  substantial  threats  to  Ohlone  tiger 
beetle  populations  already  affected  by 
other  factors,  especially  limited 
distribution  and  small,  isolated 
populations.  At  this  time,  the  magnitude 
of  predation  and  parasitism  on  the 
Ohlone  tiger  beetle  is  not  known. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Regulatory- 
mechanisms  currently  in  effect  do  not 
provide  adequate  protection  for  the 
Ohlone  tiger  beetle  and  its  habitat. 
Federal  agencies  are  not  legally  required 


to  consider  and  manage  for  species  of 
concern. 

At  the  State  and  local  levels 
regulatory  mechanisms  arc  aUu 
inadequate  The  California  Endangered 
Species  Act  does  not  allow  for  the 
listing  of  invertebrate  species  .State  and 
local  agencies  may  consider  the  Ohlone 
tiger  beetle  w-hen  evaluating  certain 
activities  for  compliance  with  the 
California  Environmental  Quality  Act 
(CEQA)  and  local  zoning  regulations  If 
an  activity  is  identified  as  ha\  ing  a 
significant  impact  on  this  species, 
mitigation  measures  may  he  required  by 
State  and  local  regulatory  agencies  to 
offset  these  impacts  However.  CEQA 
and  local  regulations  do  not  provide 
specific  protection  measures  to  ensure 
the  continued  existenc  e  of  the  Ohlone 
tiger  beetle  In  addition.  (;EQA 
provisions  for  "Statements  of 
Overriding  Considerations"  can  allow 
projects  to  proceed  despite  unmitigated 
adverse  impacts 

Ohlone  tiger  beetle  habitat  tx  rurs  no 
properties  owned  bv  the  L'ni\i'rsit\    th<' 
CDPR.  and  the  Citv  of  Santa  Cru?  The 
University  does  not  have  a  management 
plan  that  specifically  protects  the 
Ohlone  tiger  beetle  or  its  habitat  (G 
Hayes,  pers  comm   1997)  The  CDPR 
has  an  existing  Public  Works  Plan  that 
calls  for  sur\-eys  to  verify  the  occupied 
habitat  boundan-  of  the  Ohlone  tiger 
beetle  and  proposes  to  minimize  the 
impacts  of  disturbance  to  the  Ohlone 
tiger  beetle  during  road  maintenance 
and  other  scheduled  activities  in  the 
plan  (G.  Gray,  CDPR.  pers  comm   1997) 
However,  a  local  citizen  has  expressed 
concern  that  surveys  and  minimization 
measures  are  not  being  adequately 
carried  out  (G.  Hayes,  in  htt  1999!  For 
the  site  northwest  of  Santa  (^ruz.  the 
City  of  Santa  Cruz  Parks  and  Recreation 
Department's  Proposed  Master  Plan  for 
the  preserve  proposes  increased  usage  of 
existing  trails,  but  identifies  the  Ohlone 
tiger  beetle  and  its  habitat  as  sensitive 
resources.  The  proposed  master  plan 
includes  a  management  program  for 
Ohlone  tiger  beetle  habitat,  however.    * 
implementation  of  any  management 
actions  will  depend  on  future  funding 
(S.  Harris,  pers,  comm   1999)  For  the 
site  west  of  the  City  of  Santa  (>njz  and 
owned  by  the  City,  a  management  plan 
will  be  developed  since  this  property 
has  been  purchased  as  open  spai  e  The 
property  is  officially  closed  to  public 
use  except  for  officially  escorted  hikev 
However,  this  area  is  not  regularly 
patrolled,  and  enforcement  ma\  not  be 
adequate  to  protect  the  species 

Because  the  Ohlone  tiger  bet^tle  is  not 
listed  at  the  State  or  Federal  levels,  no 
regulations  or  regulators  mechanisms 


V  porting. 


exist  thai  prntiiti!  ,;;;}  .  ,r'. 
sale,  or  traiir  li  iiu  spiL-.<  >. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
populations  of  the  Ohlone  tiger  beetle 
are  isolated  and  restricted  to  relatively 
small  patches  of  habitat.  A  direct 
correlation  exists  between  increased 
extinction  rates  with  the  reduction  of 
available  habitat  area  and  increased 
distances  between  small  populations 
(Gilpin  1987).  This  conservation  biology 
model  suggests  that  the  isolated 
populations  of  the  Ohlone  tiger  beetle 
may  be  more  vulnerable  to  local 
extinction  from  random  genetic  and 
demographic  events  or  environmental 
catastrophes.  Effects  of  small  habitat 
patches  and  isolated  populations  on 
other  species  of  tiger  beetles  have  been 
documented.  In  the  eastern  United 
States,  several  populations  of  Cicindela 
dorsalis  that  numbered  less  than  200 
individuals  became  extinct  at  sites 
where  no  obvious  change  in  habitat 
occurred.  These  extinctions  were 
presumably  due  to  factors  related  to 
small  population  sizes  (C.  Knjselv.  in 
litt.  2000). 

.Mthough  some  species  of  tiger  beetles 
are  known  to  disperse  over  sizable 
distances  (Pearson  1988).  species  from 
the  purpurea  group  of  the  genus 
Cicindela  typically  do  not  disperse 
widely,  usually  12  to  18  m  (40  to  60  ft) 
(David  Pearson.  Arizona  State 
University,  pers.  comm  1997).  The 
ciispersal  capabilities  of  Ohlone  tiger 
beetles  are  unknown;  however,  t>ecause 
the  Ohlune  tiger  beetle  belongs  to  the 
purpurea  group,  its  dispersal  distance  is 
must  likely  short.  Assuming  individuals 
to  be  capable  of  dispersing  distances 
comparable  to  those  between 
pnpulatinns,  the  likelihood  of  successful 
emigration  or  colonization  is  greatly 
reduced  bv  the  small  size  of  suitable 
habitat  pate  hes  and  the  unavailability  of 
e\en  marginal  haliitat  amcmg  the 
extensive  urban  development  in  the 
region. 

Some  recreational  uses  of  Ohlone 
tiger  beetle  habitat  (i  p.,  off-highway 
vehicular  use  or  mountain  biking)  may 
pose  a  threat  to  the  Ohlone  tiger  beetles. 
The  beetles  require  open  ground  to 
maneuver,  take  prey,  and  lay  eggs  They 
use  the  hard-packed  bicycle  trails  for 
foraging,  thermoregulation,  and  laying 
their  eggs  (R  Morgan,  pers.  comm. 
1998)   Bic  ycle  traffic  on  a  trail  through 
the  UnivfTsity  site  has  been  obser\'ed  to 
result  in  the  crushing  of  several 
iiidiyidual  beetles  (R.  Morgan,  in  litt. 
1 99  J I  Similar  mortality  has  been 
()hser%ed  in  the  species'  habitat  west  of 
the  City  of  Santa  Cruz  (R.  Morgan,  in 
litt.  1993)  and  may  occur  in  other 
Ohlone  tiger  beetle  populations  Also, 
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bicvcle  and  foot  traffic  could  potentially 
collapse  larval  tunnels  and  crush  tlic 
larvae  The  significance  of  such 
mortalitv  for  population  viability  is  not 
known  at  this  time,  hut  is  considered  a 
potential  threat  to  the  Ohlone  tiger 
beetle,  particularly  if  bicycle  traffic 
through  the  habitat  increases.  Heavy 
vehicular  traffic  in  areas  with  extensive 
use  of  public  trails,  such  as  on  lands 
owned  bv  the  University,  the  City  of 
Santa  Cruz,  and  CDPR,  mav  also  create 
soil  compaction  and  rutting,  damaging 
potential  oviposition  sites  Populations 
of  another  tiger  beetle  species  found  in 
the  northeastern  United  States, 
Cicindfla  dorsalis  dorsahs.  were 
extirpated  in  several  localities  that  were 
subjected  to  heavy  recreational  use  (i.e., 
hea\"v  pedestrian  foot  traffic  and 
vehicular  use)  but  survived  at  other  sites 
that  had  received  little  or  no 
recreational  disturbance  (Knislev  and 
Hill  1992), 

Pesticides  could  pose  a  threat  to  the 
Ohlone  tiger  beetle.  The  effects  of 
insecticides  on  other  tiger  beetle  species 
are  referenced  by  Nagano  (1982).  Local 
land  owners  may  use  pesticides  to 
control  targeted  invertebrate  species 
around  their  homes  and  gardens  These 
pesticides  may  drift  aerially  or  be 
transported  by  water  runoff  into  Ohlone 
tiger  beetle  habitat  where  they  may  kill 
nontargeted  organisms  including  the 
Ohlone  tiger  beetle  or  its  prey  species 
As  urban  development  increases  near  or 
in  Ohlone  tiger  beetle  habitat,  negative 
impacts  from  pesticides  may  become 
more  frequent  The  significance  of 
pesticide  effects  is  not  known  at  this 
time,  but  they  are  recognized  as  a 
substantial  potential  threat  to  the 
species 

We  have  carefully  assessed  the  best 
scientific  and  commercial  mformatioa 
available  regarding  the  past,  present, 
and  future  threats  faced  bv  the  Ohlone 
tiger  beetle  in  developing  this  final  rule. 
Threats  to  the  Ohlone  tiger  beetle, 
including  habitat  fragmentation  and 
destruction  due  to  urban  development, 
habitat  degradation  due  to  invasion  of 
nonnative  vegetation,  vulnerability  to 
random  local  extirpations,  and  potential 
threats  due  to  collection,  pesticides,  and 
recreational  use  of  habitat,  imperil  the 
continued  existence  of  this  species. 
Much  of  the  habitat  of  this  species  is 
suitable  for  development  and  is 
unprotected  from  these  threats  The 
Ohlone  tiger  beetle  is  known  from  only 
11  properties  in  4  narrow  geographic 
areas  of  Santa  Ciruz  County  This  species 
is  in  danger  of  extinction  "throughout 
all  or  a  significant  portion  of  its  range" 
(section  3(6)  of  the  Act)  and,  therefore, 
meets  the  Act's  definition  of 
endangered   Because  of  the  high 


potential  for  these  threats,  if  realized,  to 
result  in  the  extinction  (d  the  Ohlone 
tiger  beetle,  the  preferred  action  is  to  list 
this  species  as  endangered. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as-(i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
the  species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  necessary 
to  bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424,12(a)(l))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  rritual  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  prudent  for  the 
Ohlone  tiger  beetle. 

Due  to  tne  small  number  of 
populations  of  the  Ohlone  tiger  beetle, 
and  the  popularitv  of  tiger  beetle 
collecting,  this  species  is  vulnerable  to 
unrestricted  collection,  vandalism,  or 
other  disturbance  How'ever,  there  is  no 
evidence  that  designation  of  critical 
habitat  is  likely  to  inr;rease  this  threat. 
In  the  case  of  this  species,  designation 
of  critical  habitat  may  provide  some 
benefits  Thf  record  shows  that  certain 
physical  and  biological  features  where 
the  Ohlone  tiger  beetle  is  located  are 
essential  to  the  conservation  of  the 
species  The  primarv'  regulatorv'  effect  of 
critical  habitat  is  the  section  7 
requinmient  that  Federal  agencies 
refrain  from  taking  any  action  that 
destrovs  or  adversely  modifies  critical 
habitat  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 


likelv  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destrovs  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  in 
certain  instances,  section  7  consultation 
might  be  triggered  only  if  critical  habitat 
is  designated.  E.xamples  could  include 
unoccupied  habitat  or  occupied  habitat 
that  may  become  unoccupied  in  the 
future.  Designating  critical  habitat  may 
also  provide  some  educational  or 
informational  benefits.  Therefore,  we 
find  that  designation  of  critical  habitat 
is  prudent  for  the  Ohlone  tiger  beetle. 

Howe\'er.  our  budget  for  listing 
activities  is  currently  insufficient  to 
allow  us  to  immediately  complete  all  of 
the  listing  actions  required  by  the  Act. 
Listing  the  Ohlone  tiger  beetle  without 
designation  of  critical  habitat  will  allow 
us  to  concentrate  our  limited  resources 
on  other  listing  actions  that  must  be 
addressed,  while  allowing  us  to  invoke 
protections  needed  for  the  conservation 
of  this  species  without  further  delay. 
This  is  consistent  with  section 
4(b)(6)(C)(i)  of  the  Act,  which  states  that 
final  listing  decisions  may  be  issued 
without  critical  habitat  designations 
when  it  is  essential  that  such 
determinations  be  promptly  published. 
We  will  prepare  a  critical  habitat 
designation  in  the  future  at  such  time 
when  our  available  resources  and 
priorities  allow. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recoven,-  actions, 
requirements  for  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
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proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  nf 
the  species  or  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

We  are  not  aware  of  any  specific 
federal  actions  within  the  habitat  of  the 
Ohlone  tiger  beetle  If  any  Federal 
agency  were  to  fund  or  issue  permits  for 
a  project  that  may  affect  the  Ohlone 
tiger  beetle,  that  agency  would  be 
required  to  consult  with  us  Possible 
nexuses  include  the  Department  of 
Housing  and  Urban  Development  and 
the  Department  of  Commerce's  Small 
Business  Administration  for  funding. 
and  the  U.S.  Army  Corps  of  Engineers 
for  permits  authorized  under  section 
404  of  the  Clean  Water  Act. 

Listing  the  Ohlone  tiger  beetle  as 
endangered  will  provide  for  the 
development  of  a  recovery  plan.  Such  a 
plan  will  bring  together  Federal,  State, 
and  local  efforts  for  the  beetle's 
conservation.  The  plan  will  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  wdl  set 
recovery  priorities,  assign 
responsibilities,  and  estimate  costs  of 
various  tasks  necessary  to  achieve 
conservation  and  survival  of  this 
species.  Additionally,  pursuant  to 
section  6  of  the  Act,  we  will  be  able  to 
grant  funds  to  affected  States  for 
management  actions  promoting  the 
protection  and  recovery  of  this  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect;  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife 
species.  It  is  also  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
our  agents  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 


certain  circumstances  Regulations 
governing  permits  are  codified  at  5f) 
CFR  17.22  and  1 7.23.  For  endangered 
species,  such  permits  are  available  for 
scientifu  purposes,  to  pnhancp  the 
propagation  or  survival  of  the  species, 
and  for  incidental  take  in  connection 
with  otherwise  lawful  activities 

Our  polic:y.  published  in  the  Federal 
Register  on  luly  1.  1994  (.59  PR  'AA2~J.\ 
is  to  identify,  to  the  maximum  extent 
practicable,  those  activities  that  would 
or  would  not  constitute  a  violation  of 
section  9  of  the  .^rt  at  the  time  of  listing. 
The  intent  of  this  policy  is  to  increase 
public  awareness  of  the  effect  of  this 
listing  on  prttposed  and  ongoing 
activities  within  the  species'  range 

We  believe  that,  based  on  the  best 
available  information,  the  following 
actions  are  not  likely  to  result  in  a 
violation  of  section  9.  provided  these 
activities  are  carried  out  in  dec ordance 
with  existing  regulations  and  permit 
requirements: 

(l]  Possession,  delivery-,  or  movement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States,  involving  no  commercial 
activity,  of  dead  specimens  of  this  taxon 
that  were  collected  prior  to  the  date  of 
publication  in  the  Federal  Register  of  a 
final  regulation  adding  this  taxon  to  the 
list  of  endangered  species:  and 

(2)  Activities  conducted  in 
accordance  with  reasonable  and  prudent 
measures  identified  by  us  in  a  biological 
opinion  issued  pursuant  to  section  7  of 
the  Act,  and  activities  authorized  under 
section  10  of  the  Act 

We  believe  that  the  following  actions 
could  result  in  a  violation  of  section  9: 
however,  possible  violations  are  not 
limited  to  these  actions  alone 

(1)  Collection  of  specimens  of  this 
taxon  for  private  possession  or 
deposition  in  an  institutional  collection: 

(2)  Sale  or  purchase  of  specimens  of 
this  taxon,  except  for  properly 
documented  antique  specimens  of  this 
taxon  at  least  100  years  old,  as  defined 
by  section  10(h)(1)  of  the  Act: 

(3)  Release  of  biological  control  agents 
that  attack  any  life  stage  of  this  taxon. 

(4)  Destruction  or  alteration  of 
occupied  habitat  of  the  Ohlone  tiger 
beetle  (eg,  excavating,  compacting, 
grading,  discing,  or  removing  soil), 

(5)  Recreational  use  of  occupied 
habitat  of  the  Ohlone  tiger  beetle  fe  ^  , 
off-highway  vehicular  use,  horse  riding, 
mountain  biking,  or  hiking);  and 

(6)  Management  of  vegetation  (e  ^ 
burning,  grazing,  or  mowing) 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  should 
be  directed  to  our  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 


listed  plants  and  animals,  and  general 
inquiries  regarding  prohibitions  and 
permits,  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services.  Endangered  Species  Permits, 
911  N.E,  11th  Avenue.  Portland. 
Oregon.  97232-4181  (telephone  503/ 
231-2063;  facsimile  ,503/231-6243) 

National  Environmental  Polu  \   \i  t 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25.  1983  (48  FR 
44J44. 

Paperwork  Redudiun  .\({ 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act.  44  U  S.C. 
3501  Pt  spq  .  and  assigned  Office  of 
Management  and  Budget  clearance 
number  lOlft-0094  ,\n  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information,  unless  it  displays  a 
(  urrently  valid  control  number.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
endangered  wildlife  species,  see  50  CFR 
17.22 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rulemaking  is  available  upon 
request  from  the  Ventura  Fish  and 
Wildlife  Offi(  e  'see  ADDRESSES  section). 

Author 

The  })rimdr\  author  of  this  final  rule 
IS  Colleen  Sculley.  Ventura  Fish  and 
Wildlife  Office  isee  ADDRESSES  section) 

(telephone  805  b44-  "i  'bh 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species, 

Expejrts,  Imfinrts.  Reporting  and 
recordkeeping  requirements. 
Transportation 

Regulation  Promulgation 

.^ccordingly,  we  amend  part  17, 
subchapter  B  of  chapter  1.  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— (AMENDED] 

1    The  ,iiittiitriiv  citation  for  part  17 
f Dntinues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407,  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub  L  99- 
625,  100  Stat  3500.  unless  otherwise  noted. 
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2.  Amend  section  17.11{hJ  bv  addiny  §17.11     Endangered  and  threatened 

the  following,  in  alphabetical  order  wildlife. 

under  INSECTS,  to  the  List  of  .        *        *        *         . 
Endangered  and  Threatened  Wildlife:  (h)  *  *  * 


Species 


Common  name 


Scientific  name 


Vertebrate 

population 

Historic  range         where  en-         Status 

dangered  or 

threatened 


When  Critical         Special 

listed  habitat  rules 


INSECTS 

•  •  • 

Beetle,  Ohione  tiger  Cicmdela  ohione  (CA) 


USA   (CA) 


NA 


713 


NA 


NA 


Dated   September  21 ,  2001. 
Marshall  P.  (ones  Jr., 
Acting  Dirfctor.  I '  S.  Fish  and  Wildlife 
Ser\}'f 
[FR  Doc  01-24647  Filed  10-2-01:  8:45  am] 

BILLING  CODE  1310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  223 


I 


[Docket  No.  010926236-1236-01:  ID. 
091 301 B] 


RIN  0648-AP63 


I 


Sea  Turtle  Conservation;  Restrictions 
to  Fishing  Activities 

AGENCY:  .\ation-il  Marine  Fishcrips 

Service  [\MFS),  National  ^)c^^anl(  and 

Atmospheni  .-\dministratinn   Nf).\.\i. 

Commerce 

ACTION:  Interim  final  rule;  request  for 

comments. 


SUMMARY:  NMFS  is  closing  the  waters  of 

Pamlico  Sound,  North  Carolina,  to 
fishing  with  giUnets  with  a  mesh  size 
larger  than  4'  i  inch  (10  8  cm)  stretched 
mesh  (iarge-mesh  gillnet"),  from 
September  28,  2001  through  December 
15,  2001.  to  protect  migrating  sea 
turtles  The  closed  area  includes  all 
inshore  waters  of  Pamlico  Sound  south 
of  35^46  r  N  lat  ,  north  of  .^,5  00'  N.  lat.. 
and  east  of  76  30'  VV  long.  NMFS  is  also 
considering  issuance  of  a  final  rui*^ 
establishing  this  seasonal  closure  each 
vear  as  a  permanent  sea  turtle 
conservation  measure  and  is  seeking 
comments  on  this  interim  rule. 
DATES:  This  interim  final  rule  i> 
effective  on  September  28,  2001  through 
September  14.  2002   However,  the 
provisions  of  *?  223, 206(d)(7)  are 
applicable  September  28,  2001  through 
December  15.  2001,  Comments  on  this 
interim  final  rule  are  requested  and 


must  be  postmarked  or  transmitted  by 
facsimile  by  5  p.m..  Eastern  Standard 
Time,  on  January  2,  2002.  Comments 
transmitted  via  e-mail  or  the  Internet 
will  not  be  accepted. 
ADDRESSES:  Send  written  comments  on 
thi>  int<Tim  final  rule  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910,  Comments  may  also  be  sent  via 
fax  to  301-713-0376,  Attn:  Chief. 
Endangered  Species  Division,  Office  of 
Protected  Resources.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
the  Internet.  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  interim  final  rule  and 
for  th<'  ESA  Section  10(a)(1)(B)  permit  to 
NCDMF  may  also  be  requested  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uavid  M.  Bernhart  iph.  727-570-5312. 
fax  727-570-5517.  e-mail 
David.Bernhart@noaa.gov),  or  Barbara 
A.  Schroeder  (ph.  301-713-1401,  fax 
301-713-0376,  e-mail 
Barbara  Schroeder^noaa. gov), 

SUPPLEMENTARY  INFORMATION:  All  sea 
turtles  that  occur  in  U.S.  waters  are 
listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridlev  {Lrpidocbplvs  kpmpii}. 
leatherback  [Dtrmochclvs  coriacea).  and 
h.iwksbiU  {Erf'tmorhfivs  imbncata]  are 
listed  as  endangered.  Loggerhead 
(Ckiretta  carettu]  and  green  {Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 
Under  the  ES,-\  and  its  implementing 
regulations,  taking  sea  turtles — even 
incidentallv— is  prohibited,  with 
exceptions  for  threatened  species 
identified  in  50  CFR  223.206,  The 
inc:ideiital  take  of  endangered  species 
may  only  legally  be  authorized  by  an 
incidental  take  statement  provided  or  an 


incidental  take  permit  issued  pursuant 
to  section  7  or  10  of  the  ESA. 

1999  Events 

In  early  November  1999.  significant 
increases  were  noted  in  inshore  sea 
turtle  strandings  in  the  southeastern 
portion  of  Pamlico  Sound.  During 
November  and  December,  a  total  of  97 
strandings  occurred  in  the  area.  Kemp's 
ridley  turtles  accounted  for  46  of  the 
strandings;  31  of  the  strandings  were 
loggerhead  turtles;  19  of  the  strandings 
were  green  turtles;  and  the  species  of 
one  of  the  turtles  was  not  identified. 
Onboard  sea  turtle  monitoring  was 
conducted  by  the  NCDMF  in 
southeastern  Pamlico  Sound  during 
November  22-24.  1999.  Eleven  observer 
trips  were  conducted,  consisting  of  five 
trips  aboard  deep-water  flounder  gillnet 
(5  inch  (12,7  cm)  and  larger  stretched 
mesh)  vessels  and  six  trips  aboard 
spotted  seatrout  gillnet  (3  to  4  inch  (7.6 
to  10.2  cm)  stretched  mesh,  or  "small- 
mesh  gillnet")  vessels.  Gear 
characteristics,  set  locations  and  soak 
times  were  recorded  for  each  set.  Two 
Kemp's  ridley  turtles  were  observed 
captured  in  deep-water  flounder  gillnets 
in  five  observer  trips.  No  sea  turtles 
were  captured  in  the  observed  trips 
aboard  the  small  mesh  gillnet  vessels. 
While  limited  data  had  been  available 
previously  concerning  gillnet  takes  of 
sea  turtles,  the  deep-water,  large-mesh 
gillnet  fishery  for  flounder  in 
southeastern  Pamlico  Sound  was 
suspected  of  being  responsible  for  a 
significant  portion  of  the  sea  turtle 
strandings.  The  NCDMF  Marine  Patrol 
and  NOAA  Fisheries  Enforcement 
personnel  conducted  joint  surveillance 
of  the  Pamlico  Sound  shrimp  and  gillnet 
fisheries  during  November  1999.  No 
shrimp  trawl  TED  violations  were 
detected  in  the  area.  Enforcement 
personnel  reported  significant  large- 
mesh  gillnet  activity  in  the  vicinity  of 
the  strandings.  An  untended  large-mesh 
gillnet  was  checked  by  enforcement 
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personnel,  and  a  dead  Kemp's  ridlev 
turtle  was  found  entangled  in  the  net. 

On  December  10,  1999.  NMFS  issued 
an  emergency  rule  closing  southeastern 
Pamlico  Sound  to  the  use  of  gillnets 
larger  than  5  inch  (12.7  cm)  mesh  to 
protect  endangered  and  threatened  soa 
turtles  (64  FR  70196).  Strandings 
decreased  after  implementation  of  the 
closure;  however,  many  fishermen  had 
stopped  fishing  for  flounder  prior  to  the 
closure.  The  decrease  in  fishing  effort 
may  have  resulted  in  the  decrease  in 
strandings.  The  closure  remained  in 
effect  through  Januarv'  9.  2000. 

2000  Events 

NMFS  officials  met  with  some  of  the 
affected  fishermen  and  the  NCDMF 
Director  on  Januarv'  6.  2000,  in 
Engelhard.  N.C..  to  discuss  the 
emergency  closure.  Many  fishermen 
insisted  that  there  was  insufficient 
evidence  to  show  that  their  fishery  was 
primarily  responsible  for  the  sea  turtle 
mortality.  Some  indicated  that  other 
factors,  primarily  the  after-effects  of 
Hurricanes  Dennis  and  Floyd  that  had 
hit  eastern  North  Carolina  in  August 
and  September  1999.  may  have 
contributed  to  the  turtle  deaths.  The 
fishermen  acknowledged  that  they  had 
fished  large  amounts  of  gear  that  season. 
up  to  10.000  yards  (9.140  m)  and  more 
typically  5,000  yards  (4.570  m)  each,  but 
that  the  large  amounts  of  gear  were 
necessary  to  compete  in  the  mostly 
unregulated  fishery.  The  fishermen 
agreed  that  more  observer  information 
from  the  large-mesh  gillnet  fisher*'  was 
necessarv'  to  describe  the  fishery's  turtle 
bycatch.  The  NMFS  officials  explained 
the  ESA  prohibitions  against  takes  of 
endangered  species  like  the  Kemp's 
ridley  turtle.  Without  the  incidental  take 
authorization  provided  by  a  section 
10(a)(l}(B)  permit,  additional  illegal 
takes  would  likely  result  in  the  closure 
of  the  fishery  again.  The  NCDMF 
Director  told  the  fishermen  that  NCDMF 
would  likely  pursue  a  section  10  permit 
and  would  institute  gear  restrictions  and 
an  observer  program  for  the  2000 
season. 

NCDMF  submitted  an  application  to 
NMFS  on  June  21.  2000.  for  a  section 
10(a)(1)(B)  permit  to  authorize  the 
incidental  take  of  sea  turtles  in  the  fall, 
large-mesh  gillnet  fishery  in 
southeastern  Pamlico  Sound.  NCDMF 
called  this  area  the  Pamlico  Sound 
Gillnet  Restricted  Area  (PSGNRA). 
NMFS  announced  the  receipt  of  the 
permit  application  in  the  Federal 
Register  on  August  3,  2000  (65  FR 
47715),  and  requested  public  comments 
through  September  5,  2000.  In  response 
to  comments  from  the  public  and 
NMFS.  NCDMF  provided  additional 


details  on  their  application  and  made 
some  changes  to  their  proposed 
management  of  the  fisher\  under  the 
permit.  C1n  October  5.  2000.  NMFS 
issued  permit  1259  to  NCllMF,  valid 
through  December  15.  2000 

The  goal  of  the  c(mser\ation  plan, 
required  to  be  submitted  by  applicants 
for  ESA  section  10(a)(l)iBi  permits,  for 
permit  1259  was  for  NCDMF  to  monitor 
sea  turtle  interactions  in  the  fall  larpe- 
mesh  gillnet  fisherv  in  the  PSGNR-A  and 
to  implement  management  measures  t(j 
reduce  sea  turtle  mortality  b\  50  percent 
from  September  15  through  December 
15,  compared  to  the  levels  seen  in  the 
strandings  of  1999  Permit  1259  set 
corresponding  limits  on  the  allowed 
levels  ot  observed  takes  of  sea  turtles — 
both  live  and  lethal  takes — and 
documented  strandings 

NCDMF  implemented  registration  and 
reporting  requirements  and  \ardag<> 
limitations  (no  more  than  ,3.000  vards 
(2,743  m)  of  gillnet  per  fishing 
operation)  for  the  large-mesh  gillnet 
fishery  in  southeastern  Pamlu  o  Sound 
NCDMF  also  placed  obser\ers  aboard  a 
portion  of  the  large-mesh  gillnet  boats  to 
be  able  to  estimate  the  actual  turtle  take 
levels  against  the  limits  in  the  permit 
During  the  fifth  week  of  the  season 
(October  14  to  20.  2000).  the  number  uf 
lethal  captures  of  green  sea  turtles, 
based  on  the  ohser\'er  coverage,  had 
exceeded  the  level  allowed  hv  Permit 
1259,  Stranding  levels  had  not  yet 
reached  the  maximum  level  allowed  h\ 
Permit  1259  The  NCDMF  Director 
issued  a  fisheries  proclamation  closing 
the  PSGNR.^  to  gillnetting  with  mesh 
size  of  5  inch  (12.7  cm)  or  greater, 
effective  October  27,  2000. 

From  October  28  to  December  15. 
2000,  59  sea  turtles  (excluding  li\  e 
cold-stunned  animals)  stranded  within 
the  PSGNRA,  Although  the  P.SGNR.-\ 
was  closed  to  gillnet  fishing  with  nets 
with  5  inch  (12,7  cm)  or  larger  mesh 
some  fishermen  re-equipped  their  nets 
v/ith  a  4'  H  inch  (12.4  cm)  mesh  size  to 
circumvent  the  closure  and  continued 
fishing  and  targeting  fiounder 
Fishermen  using  3  to  4  inch  (7  6  to  10  2 
cm)  mesh  gear  to  target  seatrout  or 
mackerel  were  also  unafftnted  bv  the 
closure  and  continued  to  fish  within  the 
PSGNRA.  Other  fishermen  simply 
moved  their  large-mesh  gear  slightly  to 
the  north  or  west  of  the  boundaries  of 
the  PSGNRA  and  continued  fishing 
immediately  outside  the  closed  area 
The  PSGNRA  included  the  preferred 
fishing  grounds  for  fiounder.  and  the 
fiounder  catch  rates  for  those  fishermen 
who  moved  out  of  the  PSGNRA  were 
reportedly  low.  Since  none  of  this 
fishing  activity  was  authorized  by  the 
permit,  NCDMF  did  not  place  ()bser\ers 


aboard  gillnet  vessels  in  Pamlico  Sound 
after  the  closure  of  the  PSGNRA. 
Because  of  the  demonstrated  capture 
and  mortality  of  sea  turtles  in  large- 
mesh  gillnets  before  the  closure.  NMFS 
believes  that  the  continued, 
unmonitored  gillnet  fishing  in  and 
around  the  PSGNRA  after  the  closure 
contributed  to  many  of  the  subsequent 
sea  turtle  strandinG« 

Description  of  the  Fisher> 

The  Pamlico  Sound  large-mesh  gillnet 
fisherv'  can  be  divided  into  two 
components — shallow-water  and  deep- 
water,  which  are  distinguished  by  their 
fishing  areas,  seasons,  tactics, 
participants,  and  vessel  characteristics. 

The  deep-water  fishery  operates  from 
September  through  December  with 
fishermen  setting  nets  along  a  slope 
adjacent  to  the  main  basin  of  Pamlico 
Sound.  Fishing  depths  in  this  area  range 
from  10  to  20  feet  (3.0  to  6.1  m).  Vessels 
are  typical  ocean  sink  gillnet  boats 
ranging  from  25  to  45  feet  (7.6  to  13.7 
ml  in  length.  Each  vessel  is  operated  by 
a  two-man  crew.  Each  vessel  sets 
between  2,000  yards  (1.828  m)  and 
10.000  yards  (9,140  m)  of  large-mesh 
(most  often  5.5  to  6.5  inch  (14.0  to  16,5 
cm))  gillnet,  which  are  soaked  for  up  to 
3  days  and  retrieved  with  the  aid  of  net 
reels.  Net  depths  range  from  8  to  12  feet 
(2.4  m  to  3.7  m)  with  tie-downs  2  to  4 
feet  (.61  to  12  m)  long  attached  to  the 
fioal  and  lead  lines  at  50  foot  (15.2  m) 
intenals  along  the  net.  Tie-downs  are 
used  in  this  fisher\  to  produce  a  bag  or 
pocket  of  webbing,  which  is  believed  to 
increase  the  catch  efficiency  for  bottom- 
dwelling  flounder.  There  were  25  active 
participants  in  this  fishery  during  the 
2000  fishing  season  with  most  trips 
oriRinating  from  Engelhard  or  Swan 
Quarter.  N C  and  a  small  portion 
leaving  from  Hatteras,  N.C.  This  fishery 
has  developed  within  the  past  10  years 
from  uhal  was  initialh'  only  a  few 
fishermen  setting  a  few  thousand  yards 
of  gillnet  Effort  has  steadily  increased 
with  more  participants  fishing  more 
gear  each  \  ear  During  the  past  several 
\ears,  gillnets  have  surpassed  pound 
nets  as  the  dominant  gear  for  flounder 
in  North  Carolina's  estuarine  waters. 
Found  nets  had  long  been  the 
traditional  means  for  harvesting 
flounder  in  North  Carolina  waters. 

Monitoring  of  the  deep-water  fishery 
(iuring  the  2000  fishing  season  consisted 
di  ]A  1  ))ercent  obser\'er  coverage  within 
the  FSCiNRA  with  35  trips  observed. 
Fourteen  sea  turtle  interactions  were 
obser\  ed  mvolving  four  Kemp's  ridleys. 
two  greens,  and  eight  loggerheads.  Eight 
of  these  turtles  were  released  alive:  six 
were  dead. 
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The  shallow-water  fishery  operates 
from  April  through  December  in  areas 
next  to  the  barrier  islands  in  Pamlico 
Sound,  extending  both  north  and 
southwest  of  the  PSGNRA  along  the 
Outer  Banks  Most  fishing  in  these  areas 
occurs  in  depths  of  less  than  3  feet  (0.9 
m).  Vessels  are  usually  open  skiffs 
ranging  from  15  to  25  feet  (4.6  to  7  6  m) 
in  length  with  one  or  two-man  crews. 
Each  fisherman  typically  sets  500  to 
2000  yards  (457  to  1.828  m)  of  large- 
mesh'(5.5  to  7,0  inch  (14  0  to  17.8  cm)) 
gillnet  The  nets  are  soaked  overnight 
and  retrieved  by  hand.  Tie-downs  are 
not  used  in  this  fisherv'.  but  net  depth.s 
range  from  6  to  11  feet  (1.8  to  3  4  mi 
with  sets  occurring  in  depths  less  than 
3  feet  (0.9  m).  This  combination  of  water 
depth  and  net  depth  provides  the  same 
bag  effect  as  the  tie-down  in  the  deep- 
water  fishery  There  were  68  active 
participants  that  fished  within  the 
PSGNRA  during  the  2000  fishing 
season.  The  shallow-water  gillnet 
fishery  is  considered  to  be  more 
traditional  than  the  deep-water  gillnet 
fishery 

Monitoring  during  the  2000  fishing 
season  consisted  of  4.3  percent  observer 
coverage  of  the  shallow-water,  large- 
mesh  fishery  within  the  PSGNRA  with 
37  trips  observed.  Four  sea  turtle 
interactions  were  observed.  All  were 
green  turtles.  Three  were  released  alive; 
one  was  dead 

NCDMF's  Section  10(a){l){Bj  Permit 
Application 

Permit  1259  was  issued  for  the  2000 
fall  fishing  season  only  and  its 
authorization  for  incidental  take  expired 
when  the  authorized  level  was  exceeded 
in  October  2000.  Although  section 
10(a)(1)(B)  permits  are  generally  issued 
for  multi-year  periods  of  time.  NMFS 
and  NCDMF  believed  that  the  newness 
of  the  fishery,  the  apparent  hi^h  levels 
of  turtle  interaction,  and  the  pauc:itv  of 
observer  data  for  management  decisions 
justified  a  single-year  permit  in  2000  to 
allow  NCDNfF  to  gather  important 
information  about  bycatch  issues  in  the 
fishery  NMFS.  in  issuing  permit  1259, 
had  to  consider  the  effects  of  the  permit 
on  listed  species,  pursuant  to  sections 
7(a)(2)  and  7(b)  of  the  ESA.  Thp 
resulting  biological  opinion  concluded  ■ 
that,  as  a  one-year  only  event,  the 
issuance  of  Permit  1259  and  the  fisherv 
were  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  of  sea  turtle.  The  opinion  did 
acknowledge,  however,  that  additional, 
future  permits  might  be  sought  by 
NCDMF  for  large-mesh  gillnetting  in 
Pamlico  Soqnd.  perhaps  modified  based 
on  the  outcome  of  the  2000  permit 
NMFS  would  then  have  to  consider  th*' 


effects  of  the  resulting  take  on  a  much 
longer-term  basis  prior  to  issuing  any 
such  permits. 

NMFS  received  an  application  for 
another  ESA  section  10(a)(1)(B)  permit 
from  NCDMF  on  August  9.  2001  that 
would  allow  NCDMF  to  manage  both 
large-mesh  and  small-mesh  gillnet 
fisheries  and  incidental  sea  turtle 
takings  in  Pamlico  Sound  in  the  2001 
season  as  an  exemption  to  the  ESA's 
prohibition  on  takes  and  as  an 
exemption  the  closure  instituted  by  this 
interim  final  rule  NMFS  published  a 
notice  of  receipt  of  NCDMF's 
application  in  the  Federal  Register  on 
August  15.  2001   NMFS  requested 
public  comments  on  the  application  for 
the  required  30-day  period,  through 
September  14,  2001.  NCDMF's  proposed 
management  period  for  the  permitted 
ric:tivitv  is  September  15  through 
December  15,  2001.  Although  NMFS 
will  expedite  the  decision  on  issuance 
of  the  permit,  the  permit  could  not  be 
issued  prior  to  the  proposed  September 
15  start  date  because  of  public  notice 
and  comments  requirements  of  the  ESA. 

The  conservation  plan  in  NCDMF's 
permit  application  includes  the  creation 
of  three  specified  Shallow  Water  Gillnet 
Restricted  Areas  (SGNRAs)  around  the 
inside  of  the  Outer  Banks  in  Pamlico 
Sound  and  two  inlet  corridors  at 
Hatteras  and  Ocracoke  Inlets.  Large-  and 
small-mesh  gillnet  fishing  operations  in 
the  SGNRAs  will  require  a  special 
permit  from  NCDMF,  will  be  required  to 
accept  observers,  and  will  be  required  to 
file  weeklv  reports  of  fishing  catch  and 
effort  to  NCDMF.  Large-  and  small-mesh 
gillnet  fishing  operations  will  be  limited 
tf)  a  maximum  of  2.000  yards  (1 ,835  m) 
of  net  From  September  15  through 
October  31,  small-mesh  gillnet  fishing 
operations  will  be  required  to  attend 
their  nets  Large-mesh  gillnetting  will  be 
prohibited  by  NC'DMF  in  the  inlet 
corridors  from  September  15  through 
December  15,  2001.  On  August  22,  2001. 
the  NCDMF  Director  issued  a  state 
fisheries  Proclamation  that 
implemented  these  management 
measures,  effective  September  15,  2001. 

NMFS  has  determined  that  NCDMF's 
permit  application  meets  the  issuance 
criteria.  NMFS  intends  to  issue  the 
permit,  simultaneously  with  the 
effective  date  of  this  interim  final  rule. 

Closure  of  Large-Mesh  Gillnet  Fishing 
in  Pamlico  Sound 

Through  this  interim  final  rule,  NMFS 
is  closing  the  waters  of  Pamlico  Sound, 
North  Carolina,  to  fishing  with  gillnets 
with  a  mesh  size  larger  than  4'/4  inches 
(10.8  cm)  stretched  mesh,  from 
September  15  through  December  15. 
The  closed  area  includes  all  inshore 


waters  of  Pamlico  Sound  south  of 
35°46.3'  N.  lat.  (the  south  side  of  Oregon 
Inlet),  north  of  35°00'  N.  lat.  (the  south 
end  of  Portsmouth  Island),  and  east  of 
76°30'  W.  long,  (a  line  of  longitude 
which  crosses  the  mouths  of  the  Neuse 
River,  Bay  River,  and  Pamlico  River), 
The  Outer  Banks  and  the  COLREGS  line 
form  the  seaward  boundary  of  the 
closed  area.  The  closed  area  includes  all 
contiguous  tidal  waters  to  Pamlico 
Sound,  within  the  stated  boundaries. 
The  large-mesh  gillnet  fishery  in 
Pamlico  Sound  has  been  shown  to  take, 
including  to  capture  and  kill,  numerous 
endangered  and  threatened  sea  turtles 
during  their  fall  migration.  NMFS  is 
taking  this  action  to  prevent  further 
takes  of  listed  species  in  this  fishery 
Issuance  of  the  section  10(a)(1)(B) 
permit  to  NCDMF  would  create  an 
exemption  to  this  closure  for  large-mesh 
gear  fished  in  shallow  water,  pursuant 
to  50  CFR  223.206(a)(2),  as  long  as 
permit  conditions  and  the  conservation 
plan  are  followed.  The  deep-water 
fishery,  which  has  fewer  participants 
yet  catches  and  kills  more  sea  turtles 
(based  on  NCDMF's  2000  observer  data), 
was  not  included  in  NCDMF's  permit 
application,  nor  in  their  Proclamation, 
issued  on  August  22,  2001.  Therefore, 
this  closure  is  necessary  to  ensure  the 
effective  implementation  of  NCDMF's 
conservation  plan  by  preventing  large- 
mesh  gillnet  fishing  in  Pamlico  Sound 
outside  of  the  management  of  fishery  by 
NCDMF  under  the  conservation  plan  of 
the  permit.  In  particular,  this  closure 
will  prevent  large-mesh  gillnetting  in 
deep-water  areas,  and  it  will  prevent 
vessels  from  moving  outside  of  the 
SGNRAs  to  avoid  monitoring  by 
NCDMF,  as  happened  last  year.  This 
closure  will  alio  prevent  illegal  takings 
after  the  permit  expires  or  the  permit's 
incidental  take  limit  is  met  or  exceeded. 
NCDMF  distributed  a  press  release  on 
August  22,  2001,  that  covered  their 
Proclamation  and  gillnet  restrictions 
and  stated:  "It  is  anticipated  NMFS  will 
close  the  majority  of  deep-water  areas  of 
the  Pamlico  Sound  to  large-mesh  gill 
nets  later  this  fall." 

Request  for  Comments 

NMFS  is  considering  issuance  of  a 
final  rule  establishing  this  seasonal 
closure  each  year  as  a  permanent  sea 
turtle  conservation  measure.  Written 
public  comments  on  this  interim  final 
rule  must  be  postmarked  or  transmitted 
by  facsimile  by  5  p.m.,  Eastern  Standard 
Time,  on  January  2,  2002  (see 
ADDRESSES).  Comments  are  particularly 
sought  on  the  area  and  season  covered 
in  this  interim  final  rule  and  whether 
they  should  be  changed  or  expanded. 
The  NCDMF  application  specified  a 
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September  15  to  December  15  season  for 
the  fall  gillnet  fishery  in  Pamlico  Sound, 
and  this  interim  final  rule  applies  only 
to  that  season  and  area  for  consistency 
with  the  state's  action.  NMFS  is  aware, 
however,  that  large-mesh  gillnet  fishing 
for  flounder  occurs  in  Pamlico  Soimd  in 
the  summer  as  well,  when  sea  turtles 
would  be  expected  to  occur  in  the 
Sound  in  relatively  high  numbers. 
Adjacent  Core  Sound  also  has  large- 
mesh  gillnetting  for  flounder  and 
contains  important  sea  turtle  habitat  hut 
is  not  included  in  the  closed  area  in  this 
interim  final  rule.  Information  and  data 
on  sea  turtle-gillnet  interactions  in 
North  Carolina  inshore  waters, 
including  Core  Sound,  are  specifically 
requested,  as  are  suggested  alternative 
approaches  to  minimizing  the  extent 
and  effects  of  those  interactions. 

Comments  will  be  considered  by 
NMFS  in  determining  whether  to  adopt 
permanently,  modify,  or  withdraw  this 
interim  final  njle.  NMFS  intends  to  take 
final  action  on  this  issue  early  in  2002. 
to  provide  greater  certainty  and  advance 
notice  to  the  public  before  the  2002 
fishing  season.  If  significant  changes  to 
the  interim  final  rule  are  needed.  NMFS 
will  first  publish  a  proposed  rule  and 
seek  additional  public  comment.  If 
NMFS  determines  to  adopt  this  interim 
final  rule  permanently,  a  final  rule  will 
be  published  in  the  Federal  Register 

Classification 

NMFS  prepared  an  Environmental 
Assessment  (EA)  for  this  interim  final 
rule  and  the  issuance  of  the  ESA  Section 
1 0(a)(  1  )(B)  permit  to  NCDMF  and 
concluded  that  these  regulations  and 
issuance  of  the  permit  would  pose  no 
significant  adverse  environmental 
impact. 

The  actions  implemented  by  this 
interim  final  rule  are  expected  to  impact 
approximately  25  large-mesh,  deep- 
wafer  gillnet  vessel  owners  and 
operators.  Four  alternatives  were 
evaluated  in  the  EA  prepared  for  this 
interim  final  rule,  including  a  status  quo 
or  "no  action"  alternative.  For  a 
description  and  analysis  of  the 
alternatives,  readers  should  refer  to  the 
EA  prepared  for  this  interim  final  rule 
The  total  cost  to  the  fisheries  for  the 
primary  target  species — southern 
flounder — is  expected  to  bo  zero.  The 
primary  effect  of  this  interim  final  rule 
will  be  a  redistribution  of  catch  from 
deep-water  gillnet  fishermen  to  shallow- 
water  and  small-mesh  gillnet  fishermen 
and  pound  net  fishermen,  and  the 
overall  fishing  effort  targeting  southern 
flounder  in  Pamlico  Sound  is  very  high 
and  capable  of  fully  exploiting  the 
resource.  In  2000,  gillnet  landings 
exceeded  the  previous  year's  levels  in 


spite  of  NCDMF's  closure  of  the  primar\ 
fishing  grounds  to  gillnetting  with  gear 
greater  than  5  inch  (12.7  cm)  me^h 
halfway  through  the  season.  Using 
worst-case  assurnptiims.  though,  the  25 
primarily  affected  vessels  may  be  faced 
with  a  loss  of  potential  revenue  of 
around  SIO.OOO  to  S20.000  per  year 
each,  fieppnding  on  fish  pnres.  The 
affected  vessels,  however,  are  the  largest 
in  the  fishery  and  have  the  greatest 
number  of  alternative  fisheries,  as  they 
are  essentialh'  ocean-gillnet  vessels. 
They  are  also  the  most  rtnr.ent  entrants 
into  the  fishery.  The  vessels  who  would 
continue  to  fish  under  the  provisions  of 
the  permit  on  the  other  hand,  are 
considered  more  traditiimal  to  the 
fishery,  are  generally  smaller,  and  many 
of  them  cannot  safely  work  outside  the 
sheltered  waters  of  the  Sound. 

This  interim  final  rule  does  not 
contain  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executne  (Jrder  12866. 

A  biological  opinion  (BO)  on  the 
issuance  of  the  ESA  Section  10(a)(1)(B) 
permit  to  NCDMF  was  finalized  in 
September  2001   That  BO  ( oncludes 
that  issuance  of  the  permit  for  the  2UU1 
fishing  season,  with  the  conditions  and 
limitations  on  total  authorized  levels  of 
sea  turtle  capture  and  mortality,  was  not 
likely  to  jeopardize  the  continued 
existence  of  any  species  of  sea  turtle. 
This  interim  final  rule  implements 
measures  that  ensure  that  the  proposed 
action  takes  place  as  considered  in  the 
BO.  That  is.  the  conclusion  of  the  BO  is 
based  on  the  assumption  that  impacts  to 
sea  turtles  in  the  fall  2001  Pamlico 
Sound  gillnet  fisheries  will  be  limited  to 
legally  authorized  takes,  in  accordance 
with  the  permit  s  conserv^ation  plan. 
This  interim  final  rule  is  necessary  to 
ensure  that  unauthorized  takes  do  not 
occur  in  gillnet  fisheries  outside  of 
NCDMF's  conservation  plan  The  effects 
of  the  interim  final  rule  itself  on  listed 
species  are  strictly  benefit  lal,  by 
preventing  further  takings 

Given  the  status  of  the  species  to  be 
protected  and  the  fact  that  unauthorized 
takings  of  listed  species  of  sea  turtles  are 
continuing  to  occur,  the  .Assistant 
Administrator  (AA).  for  good  cause, 
under  5  U.S.C.  553(b)(3)(B)  finds  that 
delaying  this  action  to  allow  for  prior 
notice  and  an  opportunit\  for  public 
comment  would  be  impracticable  and 
contrary  to  the  public:  interest  because 
providing  public  notice  and  opportunit\ 
for  f;omment  would  prevent  the  apenc  \ 
from  implementing  this  action  in  a 
timely  manner  to  protect  the  listed  sea 
turtles.  This  dec  ision  is  based  im  the 


fa(  t  that  large-mesh  gillnet  fishing  is 
presently  allowed  without  restriction 
throughout  Pamlico  Sound.  On 
September  15,  NCDMF  issued  a  gillnet 
Proclamation  which  applies  to  the 
SGNRAs  and  inlet  corridors  along  the 
southern  and  eastern  edges  of  Pamlico 
Sound,  but  not  to  the  remaining 
majority  of  Sound  waters,  especially  the 
deep-water  areas  where  sea  turtle  take 
and  mortality  have  been  demonstrated 
to  be  high.  Large-mesh  gillnet  fishing 
effort  is  currently  increasing  as  changing 
water  temperatures  cause  flounder  to 
move  through  the  Sound.  Sea  turtles 
apparently  respond  similarly  to  the  fall 
weather  in  Pamlico  Sound,  increasing 
their  vulnerability  to  being  captured  and 
killed  as  the  fishing  effort  also  peaks  In 
2000,  strandings  in  North  Carolina's 
coastal  waters  reached  a  new  record 
level  of  838  turtles.  The  continuation  of 
sea  turtle  mortality  along  the  North 
Carolina  coast  at  such  high  levels  would 
seriously  threaten  sea  turtle 
populations,  and  this  interim  final  rule 
is  intended  to  address  a  major  source  of 
fishing-related  sea  turtle  mortality.  For 
the  same  reasons,  the  AA  finds  good 
cause  also  under  5  U.S.C.  553(d)(3)  not 
to  dela\  the  "ffective  date  of  this  rule  for 
30  davs  .\^  prior  notice  and 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  interim 
final  rule  by  5  U.S.C.  553,  or  by  any 
other  law.  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq..  are  inapplicable. 

in  keeping  with  the  intent  of 
Executive  Order  13132  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  the 
State  of  North  Carolina  regarding  the 
development  of  NCDMF's  endangered 
and  threatened  species  incidental  take 
permit  application  and  the  need  for 
NMFS  to  implement  a  complementary 
closure  to  ensure  the  effectiveness  of  the 
States  consenation  plan.  NMFS  has 
coordinated  the  timing  of  the 
publication  of  this  interim  final  rule 
with  the  issuance  of  the  ESA  Section 
10(a)(1)(B)  permit  to  NCDMF,  which 
creates  an  exemption  to  the  closure  in 
this  action  NMFS  intends  to  continue 
to  consult  with  the  State  of  North 
Carolina  during  the  implementation  of 
this  rule  and  NCDMF's  management  of 
sea  turtle  interaction  in  state  water 
fisheries. 

List  of  Subjects  in  50  CFR  Part  221 

.Xdnuiustrative  practice  and 
procedure,  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
re(  ordkeeping  requirements. 
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Dated   .September  2~ .  2001 
William  T.  Hogarth, 

Assistant  Administratnr  for  Fisheries, 

\'ational  Marine  Flsh^'r!t's  Scr-ire. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  223  is  amended 
to  read  as  follows; 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1,  The  authority  citation  for  part  J2  3 
continues  to  read  as  follows 


Authority:  16  U.S.C    1531  Pt  sfq 

2.  In  §  223  206(d).  add  paragraph 
{d){7)  to  read  as  follows; 

«         *         •         •         * 

(d)*  *  * 

(7)  Restriction-,  applicable  to  gillnet 
fish'-'nt^s  .'.'I  S'nrth  Carolina.  No  person 
ma\  fish  with  gillnet  fishing  gear  which 
lias  a  stretched  mesh  size  larger  than  4^4 
mrhf^s  (10,8  cm),  from  September  28. 
JOOl  tfirough  December  15,  2001,  in  the 
iiishnr*'  waters  of  Famli<;o  Sound,  North 


Carolina,  and  all  contiguous  tidal 
waters,  bounded  on  the  north  by 
35°46.3'  N.  lat.,  on  the  south  by  35=00' 
N.  lat.,  and  on  the  west  by  76=30'  \V. 
long. 

[FR  Doc.  01-24722  Filed  9-2S-01;  5:06  pm] 
BILUNG  COD€  3510-22-P 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
(persons  an  opp>ortunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[Docket  No.  EE-RM-96-400] 

Energy  Efficiency  Program  for  Certain 
Commercial  and  Industrial  Equipment: 
Petition  for  Recognition  of 
Underwriters  Laboratories  Inc.  To  Be 
Classified  as  a  Nationally  Recognized 
Certification  Program  for  Electric 
Motor  Efficiency 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy:  Department  of 

Energy. 

ACTION:  Public  notice  and  solicitation  of 

comments. 

SUMMARY:  Underwriters  Laboratories 
Inc.  has  petitioned  the  Department  of 
Energy  (Department)  to  classify  its 
Energy  Verification  Service  program  for 
electric  motors  as  a  nationally 
recognized  certification  program  in  the 
United  States.  The  Department  solicits 
comments,  data  and  information  as  to 
whether  to  grant  the  Petition. 
DATES:  Written  comments,  data  and 
information,  in  triplicate,  must  be 
received  at  the  Department  of  Energy  by 
October  18.  2001. 

ADDRESSES:  Written  comments,  data  and 
information  should  be  labeled 
"UnderwTiters  Laboratories  Inc.  Petition 
to  be  Classified  as  a  Nationally 
Recognized  Certification  Program  for 
Electric  Motor  Efficiency,"  and 
submitted  to:  Ms.  Brenda  Edwards- 
Jones,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE— 41,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121. 
Telephone:  (202)  586-2945;  Telefax: 
(202)  586-4617.  Also,  a  copy  of  such 
comments  should  be  submitted  to  Ms. 
Jodine  E.  Smyth.  Senior  Coordinator. 
Global  Accreditation  Services, 
Underwriters  Laboratories  Inc.,  333 
Pfingsten  Road,  Northbrook,  IL  60062 


Telephone:  (847)  272-8800.  exi   42418 
or  Telefax  (847)  509-6321 
FOR  FURTHER  INFORMATfON  CONTACT: 
lames  Raba,  US  Department  of  Energ\ . 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station 
EE-41.  1000  Independence  .Avenue. 
SW..  Washington,  DC  20585-0121. 
telephone  i202)  586-8H54,  telefax 
(202) 586-4617,  or 
iim.raba@ee  doe.go\ 
Francine  Pinto,  Esq..  l'  S  Depdrtment  of 
Energy.  Office  of  General  Counsel, 
Mail  Station  GC-72.  1000 
Independence  .Avenue.  SW., 
Washington.  DC  20585-0103.  (202) 
586-7432.  telefax  (202)  586-4116, 
or:  francine. pinto@hq  doe, g()\ 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  Underwriters  Laboratories  Inc 
petition  for  its  certification  program  to 
be  nationally  recognized  is  appended  to 
this  notice.  Supporting  documents  that 
accompanied  the  Petition  may  be 
viewed  at  the  Freedom  of  Information 
Reading  Room,  US  Department  of 
Energy.  Forrestal  Building.  Room  lE- 
190.  1000  Independence  Avenue.  SW  , 
Washington.  DC  20585-0101,  telephone 
(202)  586-3142,  between  the  hours  of 
9:00  am.  and  4:00  p  m  .  Monday 
through  Friday,  except  Federal  holidays 
Also,  it  can  be  viewed  on  the  World 
Wide  Web  at  http://www.eren,doe  gov- 
buildings/codesstandards/rules/ 
index.htm. 

Additional  information  about 
Underwriters  Laboratories  Inc  s  Energy 
Verification  Services  (EVS).  and  in 
particular,  three-phase  induction  (1-200 
horsepower)  motors,  can  be  obtained  nn 
the  World  Wide  Web  at  http  /' 
wwH-  ul.com/energy'/mdex  html  ajid 
/jttp://wvv'M'  ul. com/energy/ 
elements. html  and  httpJ/wwxv  ul  mm 
energy/test. html  respectiveh'.  or  from 
Ms.  Iodine  E,  Smyth,  Senior 
Coordinator,  Global  Accreditation 
Services,  Underwriters  Laboratories 
Inc.,  333  Pfingsten  Road,  Northbrook,  IL 
60062,  or  telephone:  (847)  272-8800, 
ext.  42418;  or  telefax  (847)  509-6321.  or 
electronic  mail  at 
Jodine. E.Smvih^us. ul.com  Also. 
information  about  the  Petition  \o  be  a 
nationally  recognized  certification 
program  for  electric  motor  efficienc\ 
can  be  obtained  from  Ms,  Smyth 

The  Final  Rule  for  Test  Procedures, 
Labeling,  and  Certification 
Requirements  for  Electric  Motors.  10 
CFR  Part  431.  was  published  in  the 


Federal  Register  (64  PR  54114)  on 

( )i  till,  r  ").  1999  It  can  also  be  obtained 
from  the  Office  of  Building  Research 
and  Standards,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
41,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585-0121,  or 
telephone  202-586-9127.  or  on  the 
World  Wide  Web  at  http:// 
www  eren  doe.gov/buildings/ 
codes  "^tandards/rules/motors/ 
index  htir. 

.\uthority 

Part  C  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  contains  energy 
(  onservation  requirements  for  electric 
motors.  in(  lading  test  procedures, 
energ\  efficiency  standards,  and 
compliani  e  certification  requirements. 
42  use:  6311-6316  Section  345(c)  of 
EPCA  directs  the  Secretary  of  Energy  to 
require  motor  m.inufacturers  "to  certify 
through  an  indepi'iKi'^nf  le-^tingor 
certification  pr()gr<i!i.  iidtm;;,!  iv 
recognized  in  the  I  n.tfd  s:,,:.--   th.it 
ieach  electric  motor  ^utiu't !  ti..  Li^L.\ 
efficiency  standardv    nii-cts  the 
applicabie  standard      4.:  '    s  T  6316(c). 
Regulation,-  to  iniplcmi  in  ::i;-  EPCA 
directive  are  codified  in  Title  10  of  the 
Code  of  Federal  Regulations  Part  431  (10 
CFR  Part  431 !  at  sections  431,123, 
(/.onipharu  f-  i,r-rt]fu  i}t;    ::    431,27, 
Opparimfnt  o!  t/ie rt;\  r^-i  K'gnition  of 
natu^ndllv  rf cognized  i  ertification 
prog/Tj/r!5,  and  431  28  Pr  >cedures  for 
rfcofinttion  and  withdrn^Mil  of 
rf'i ognition  ot  accreditation  bodies  and 
i  "rtitication  programs  Sections  431,27 
and  431  28  set  fnrth  the  criteria  and 
pro<  edures  ffir  national  recognition  of 
an  energy  effu  lency  certification 
program  for  electric  motors  by  the 
Department  nf  Energy. 

Background 

For  a  certifii  alum  program  to  be 
classified  by  the  Dep.irtment  of  Energy 
as  being  nationally  recognized  in  the 
United  States  for  the  purposes  of  section 
345  of  EPCA  the  i  rwani/ation  operating 
the  program  must  -utnui!  a  p>etition  to 
the  I3epartment  re(jufstiiii;  such 
I  lassifu.ation,  in  ,\<  (  crdance  with 
sections  431  2"  and  43  1  28  of  10  CFR 
l^art  431    In  -uni   lor  thr  Department  to 
grant  such  a  ftetilion,  the  certification 
program  must   ( 1 ;  Haye  satisfactory 
standards  and  procedures  for 
conducting  and  administering  a 
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certification  system,  and  f(ir  granting  a 
certificate  of  conformity;  !2j  be 
independent  of  electric  motor 
mdnufarturer*;,  importers,  distributors. 
private  labelers  or  vendors;  (3)  be 
qualified  to  operate  a  certification 
system  in  a  highly  c:ompetenf  manner; 
and  (4)  be  expert  in  the  test  procedures 
and  methodologies  in  IEEE  .Standard 
112-1996  Test  Method  B  and  CSA 
Standard  0.190-93  Test  Method  (1).  or 
similar  procedures  and  methodologies 
for  determining  the  energy  efficiency  of 
electric  motors,  and  have  satisfac:tLiry 
criteria  and  procedures  for  selecting  and 
sampling  electric  motors  for  energy 
efficiency  testing.  10  CFR  Part  43l'.27(b). 
Each  petition  requesting  classification 
as  a  nationally  recognized  certification 
program  must  contain  a  narrative 
statement  as  to  why  the  organization 
meets  the  above  criteria,  be 
accompanied  by  documentation  that 
supports  the  narrative  statement,  and 
signed  bv  an  authorized  representative 
10  CFR  Part  431, 27(c). 

Discussion  I 

Pursuant  to  sections  431  27  and 
431  28(a)  of  10  CFR  Part  431.  on 
February  16.  2001,  Underwriters 
Laboratories  Inc.  submitted  to  the 
Department  a  Petition  for  "Classification 
in  Accordance  with  10  CFR  Part  431,27" 
("Petition"  or  "UL  Petition")  The 
Petition  consisted  of  a  letter  from 
Underwriters  Laboratories  Inc.  to  the 
Department,  narrative  statements  on 
each  of  four  subjects,  and  supporting 
documentation  on  these  subjects  The 
Department  is  required  to  publish  in  the 
Federal  Register  such  petitions  for 
public  notice  and  solicitatujn  of 
comments,  data  and  information  as  to 
whether  the  Petition  should  be  granted 
10  CFR  Part  431  28(b)  The  Department 
is  hereby  publishing  as  an  attachment  to 
this  notice  the  four  narrative  statements 
in  their  entirety  Also,  attached  is  the 
Department's  summary  of  the 
supporting  documentation 

The  Department  hereby  solicits 
comments,  data  and  information  on 
whether  the  Underwriters  Laboratories 
Inc.  Petition  should  be  granted    10  CFR 
Part  431  28(b).  Any  person  submitting 
written  comments  to  DOE  with  respect 
to  the  Underwriters  Laboratories  Inc. 
Petition  must  also,  at  the  same  time, 
send  a  copy  of  such  comments  to 
Underwriters  Laboratories  Ipc.  As 
provided  under  section  431  28((:)  of  10 
CFR  Part  431,  Underwriters  Laboratories 
Inc.  may  submit  to  the  Department  a 
written  response  to  any  such  comments. 
After  receiving  any  such  comments  and 
responses,  the  Department  will  issue  an 
interim  and  then  a  final  determination 
on  the  Underwriters  Laboratories  Inc. 


Petition,  in  accordant;e  with  sections 
431.28(d)  and  (e)  of  10  CFR  Part  431. 

In  particular,  tht?  Department  is 
interested  in  obtaining  comments,  data. 
and  information  respecting  the 
following; 

a.  Attachment  1  of  the  IJndenvriters 
Uiboratories  Inc.'s  Petition,  segment 
entitled  "431.27(c)(1)  Standards  and 
Operating  Procedures."  The  Department 
is  interested  in  obtaining  comments  as 
to  how  rigorously  Underwriters 
Laboratories  Inc.  operates  its 
certification  system  under  the 
guidelines  contained  in  ISO/IEC  Guide 
65.  General  requirements  for  bodies 
operating  product  certification  systems. 

h.  Attachment  1  of  the  Underwriters 
Laboratories  //ir  s  Petition,  segment 
entitled  "Test  Facility  Evaluation  "  The 
Department  is  interested  in  obtaining 
comments  concerning  the  step-by-step 
procedures  and  processes  that,  in  fact. 
Underwriters  Laboratories  uses  to 
examine  and  qualify  a  testing  facility 
under  the  guidelines  contained  in  ISO/ 
lEC  Guide  2.5,  General  requirements  for 
the  competence  of  calibration  and 
testing  laboratories.  Also,  the 
procedures  it  uses  to  evaluate  motor 
efficiency  through  review  of  motor 
design  and  construction  information, 
conduct  actual  witness  testing,  analyze 
test  data,  and  determine  the  reliability 
of  an  alternative  efficiency 
determination  method. 

c  .Attachment  1  of  the  Undervtriters 
Laboratories  Inc  s  Petition,  segment 
entitled  "Sample  Selection."  The 
Department  is  interested  in  obtaining 
comments  concerning  the  criteria  and 
procedures  Underwriters  Laboratories 
Inc.  uses  for  the  selection  and  sampling 
of  electric  motors  to  be  tested  for  energy 
efficiency. 

d.  Attachment  2  of  the  Underwriters 
Laboratories  Inc.  s  Petition,  segment 
entitled  "431.27(c)(2)  Independence." 
The  Department  is  interested  in 
obtaining  comments  as  to  whether  there 
is  a  conflict  of  interest,  or  the 
appearance  of  a  conflict  of  interest,  in 
certain  situations  where  Underwriters 
Laboratories  Inf    has  an  ongoing 
relationship,  direct  or  indirect,  with  a 
motor  manufacturer,  importer,  private 
labeler,  or  other  such  entity  through  (a) 
the  UL  produf:t  listing  process  for  safety, 
(jr  (b)  through  a  manufacturer's 
representative  that  would  serve  in  a  UL 
Industry'  Advisory  Group. 

e  Attachment  4  of  the  Underwriters 
Liboratories  Inc  s  Petition,  segment 
entitled  "431.27(c)(4)  Expertise  in  Motor 
Test  procedures"  The  Department  is 
interested  in  obtaining  comments 
concerning  the  technical  qualifications 
and  experience  of  Underwriters 
Laboratories  Inc.  staff  with  evaluating 


and  testing  electric  motors  for  energy 
efficiency  under  IEEE  112-1996  Test 
Method  B  and  CSA  C390-93  Test 
Method  (!]. 

Additionally,  the  Department  has 
been  conducting  an  independent 
investigation  of  the  Underwriters 
Laboratories  Inc.  Energy  Verification 
Service. 

Issued  in  Washingtun.  DC.  September  27. 
2001. 
David  K.  Garman. 

.■\ssistant  Secretary  fur  Erwrgy-  Efficiency  and 
RtiTHivablf  Energy. 

Underwriters  Laboratories.  Inc..  Petition 

16  February  2001 

Mr.  lames  Raba 

US  Department  of  Energy.  Officf  of  Energy 
Efficiency  and  Renewable  Energy.  Mail 
Station  EE-41 .  1000  Independence  Ave  . 
S\\  .  Washington.  DC  20585-0121 

Subject.  Classification  in  .Accordance  with  10 
CFR  431.27 

Dear  Mr.  Raba: 

Please  accept  this  letter  and  supporting 
documentation  as  Underwriters  Laboratories 
Inc..  petition  for  (,lassifi(  ation  in  accordance 
with  10  CFR  Part  43127,  par.  c)— Department 
of  Energv  Recognition  of  Nationally 
Recognized  Certification  Programs. 

Provided  for  your  review  is  information 
regarding: 

•  The  program  procedures  for 
unplementing  UL's  Energv  Verification 
Services 

•  Statement  of  Independenee 

•  Historv  and  e\idence  of  UL's  experience 
as  a  third  party  produc:t  certification 
organization. 

•  History  in  UL's  experienrp  in  the  field  of 
energv  verification  services. 

If  you  require  any  further  information 
.-egarding  this  request,  please  feel  free  to 
contact  us. 
Sincerelv. 

Iodine  E'.  Smyth  (Ext.  42418), 
Senior  Coordinator.  Global  .Accreditation 
Sen'jres. 

FAX:  847-509-6,'i21. 
Email:  Iodine  E.Sm\ih&us. ul.com 
Reviewed  bv: 
Rick  .\.  Titus, 

.Associate  Manager.  Global  Accreditation 
Services, 

FAX: 847-503-6321, 
Email:  Rick.A.Titus®us  ul.com 

Attachment  1 

431 .27lc)i  11  Standardfi  and  Operating 
Procedures 

Underwriters  Laboratories  Inc.,  energy 
verification  service  assists  manufacturers 
demonstrate  their  products  meet  L'L  and 
Canadian  regulations  by  verifying  the  energy 
efficiency  ratings  of  their  products.  UL's 
Energy  Verification  service  includes  products 
such  as  motors,  air  conditioning  units, 
furnaces,  refrigerators,  etc.  L'L's  Energy 
\'erification  service  is  offered  as  an  adjunct 
service  to  L'L's  traditional  product  safety 
certification  programs. 

Underwriters  Laboratories  inc.  product 
safety  certification  program  is  an  ISO  Guide 
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65  compliant  program  as  demonstrated  bv 
.■\NSI  ar.creditation.  letter/scope  is  provided 
at  part  of  Attachment  3.  L'L's  Energy 
Verification  utilizes  the  same  operation 
manuals  as  UL's  product  safety  (.ertification 
services  with  minor  variations  that  are 
detailed  in  the  UL  Energy  Verification 
Manual. 

These  variations  include:  Scope  of 
products:  Motors.  Three-Phase  Induction  (1 
to  200  horsepower) 

Derlaration  ot  Th-st  Standards  Used 

(a)  CS.^-C.390-M93.  Three-Phase  Induction 
Efficiency  Quoting  Method  and  Permissible 
Efficiency  Tolerance,  or 

(b)  DOE  Test  Procedure  10  CFR.  Part 
431.23. 

The  certification  of  motors  under  I'L's 
Energy  Verification  Service  is  based  upon  the 
satisfactory  evaluation  and  testing  to  the 
requirements  of  the  applicable  standard 
Continued  c:ertification  is  judged  through 
continued  surveillance  of  products  at  the 
manufacturing  location.  The  following  is  a 
description  of  the  major  elements  of  UL's 
Energy  Verification  Service  used  for 
qualifying  manufacturers'  motors. 

Application  Process 

The  customer  requests  energy  verification 
certification  of  their  motors  I'L  will  (  ollec  t 
information  and  provide  applications  to  the 
customer,  L'pon  receipt  of  applit:ations  I'L 
will  assign  a  qualified  UL  staff  member  to  be 
responsible  for  handling  the  investigation. 

Initial  Product  Evaluation  Catena 

General — The  following  information  is 
obtained  prior  to  and  during  the  initial  visit 
to  the  manufac:turer's  facilities: 

(a)  Identification  of  the  products  being 
submitted  by  type,  brand  name,  model 
designations  and,  if  available,  rated  yearly 
energy  consumption  (kWh/yr).  and  any  other 
pertinent  information  specific  to  the.se 
products. 

(b)  A  summary  of  test  data  and  information 
on  energy  consumption,  and  product 
capacity  for  the  products  being  submitted, 
obtained  in  accordance  with  the  applicable 
Standard. 

(c)  Information  on  the  test  facilities  used  in 
obtaining  the  test  data  and  to  be  used  in 
verifying  the  test  data — a  list  of  instruments 
used  in  making  the  necessary  measurements 
such  as  temperature,  electrical,  time  and 
power  supply,  information  on  calibration  and 
other  applicable  information  on  the  test  room 
such  as  the  location,  source  of  supply  and 
environmental  controls. 

(d)  Information  on  the  products'  design 
and  cotistruction.  including  the  critical 
product  features  which  would  affect  the 
product  performance  with  respect  to  energy 
efficiency  which  must  be  controlled  by  the 
manufacturer  in  order  to  maintain  a 
consistent  product  performance  with  respect 
to  energy  efficiency 

(e)  A  description  of  the  production  testing 
conducted  to  monitor  controls  on  energy 
efficiency  ratings  assigned  for  the  products 

Tfst  Facility  Evaluation 

Due  to  the  volume  of  testing,  and  the  need 
to  demonstrate  that  products  manufactured 
after  the  initial  evaluation  remain  in 


(  onipliance  with  requirements,  I  '1,  •-  Knf'rg\ 
Verification  Service  is  designed  tu  make  iisc 
of  manufacturers'  test  facilities  A  client  may 
utilize  the  I'L  Client  Test  Data  Program  or  the 
L'L  Witness  Test  Data  program.  UL's  Client 
Test  Data  or  UL's  Witness  Test  Data  programs 
as  detailed  in  the  UL  Client  Interactive 
Manual. 

The  Witness  Test  data  program  includes  a 
review  of  the  test  facilities,  equipment  and 
(  ompelence  of  personnel  conducting  the 
testing  All  tests  are  witnessed  by  UL  staff  to 
confirm  the  results  of  the  tests. 

The  UL  Calient  Test  Data  programs  requires 
initial  and  annual  assessments  of  the  clients 
testing  capabilities  which  includes:  the 
laborator\  quality  system,  physical  resources, 
test  equipment,  personnel,  procedures  and 
documentation  of  data. 

Sample  Selection 

Representative  samples  from  the 
manufacturer's  production  are  selected  for 
use  m  testing  witnessed  by  UL's  engineering 
staff  Representative  samples  are  those  that. 
when  reviewed  as  a  group,  can  adequately 
represent  a  line  of  similar  models  that  use  the 
same  major  energy  consuming  components. 

The  objective  in  selecting  representative 
samples  is  to  obtain  sufficient  confidence 
that  the  series  of  motors  verified  meet  the 
applic  able  energy  efficiency  standard  and 
regulation  while  at  the  same  time  minimizing 
the  number  of  tests  the  manufacturer  is 
required  to  perform   For  a  series  of  motors. 
samples  are  selected  to  represent  the  entire 
range  of  motors.  The  data  collected  in  the 
representative  samples  is  reviewed  to  verify 
the  samples  can  c:ompletply  represent  the 
model  line  .additional  sampling  may  be 
nee  essary  to  t  ompletely  represent  the  model 
line 

Product  (.nnstruction  Evaluation 

The  manufac;turer  s  product  construction  is 
evaluated  to  identify  the  critical  construction 
features  that  would  affect  the  product 
capacity  and  performani  e  with  respect  to 
energy  effic:iencv  In  addition  the 
manufacturer's  existing  qualit\  assuraiu  e 
procedures  for  controlling  c:ritic.al 
construction  features,  as  well  as  the 
manufacturer's  procedures  for  oiiguing 
production  testing,  are  evaluated  to 
determine  that  adequate  controls  are  in  place 
to  provide  consistent  energy  efficiency. 

On-Going  Production  Testing 

Manufacturers  test  samples  of  their 
products  as  part  of  their  ongoing  production 
procedures  to  determine  continued 
compliance  with  the  energy  efficiency 
requirements  The  number  of  samjiles  to  be 
tested  and  the  frequene:v  of  testing  varies  for 
each  product  type  and  is  dependent  on  the 
applicable  standard,  government  regulation, 
industrv  practices  and  number  nf  units 
manufac:tured   The  manufac  turer  is  required 
to  document  the  test  results,  which  UL  audits 
as  part  of  each  follow-up  visit. 

Follow-Up  Visits  and  Testing 

L'L  representatives  c  onduct  unannounced 
inspections  at  each  authorized  manufacturing 
location.  Typically,  two  visits  to  each 
manufacturing  facility  are  carried  out  each 
year  to  examine  samples  of  the  product  and 


monitor  the  manufacturers  production  and 
control  measures  and  use  of  the  Energy 
Verification  marking.  Whenever  possible,  the 
follow-up  visits  are  combined  with  ongoing 
safety  certification  Foliow-Up  visits.  During 
each  visit,  samples  are  selected  by  the  UL 
representative  and  tested  by  the 
manufacturer  at  its  own  or  other  qualified 
facility.  The  test  results  are  compared  to  the 
documented  test  results  for  the  selected 
products  to  verify  continuing  compliance. 
The  number  of  samples  to  be  tested  varies  for 
each  product  and  is  dependent  on  variables 
similar  to  those  used  to  determine  the 
number  of  tests  to  be  performed. 

Non-Conformance 

For  non-conforming  test  results  found 
during  follow-up  testing  at  the 
manufacturer's  own  or  other  qualified  lest 
facilities,  the  manufacturer  is  required  to 
either  remove  the  UL  Energy  Verification 
markings  from  non-conforming  products  or 
determine  the  cause  of  non-conformance  and 
implement  one  of  the  following: 

(a)  Cull  the  lot  to  segregate  non-conforming 
products; 

(b)  Rework  the  lot  to  correct  the  non- 
conformance; or 

(c)  Determine  that  no  other  sample  will 
exhibit  non-conformance. 

Certification 

After  determination  that  the  motors  meet 
the  applicable  standard  and  regulation,  the 
applicant  is  formally  notified  that  they  are 
authorized  to  apply  the  UL  Energy 
Verification  Mark.  A  Follow-Up  Procedure 
report  is  issued  that  contains  identification  of 
the  motors  found  in  compliance,  electrical 
and  efficiency  ratings,  critical  construction 
features,  test  results  and  Follow-Up  testing 
requirements.  A  directory  listing  all  the 
products  verified  for  energy  efficiency  is 
published  and  available  to  the  general  public. 

Follow-Up  Service  (FUS)  Agreement 

In  compliance  with  ISO  Guide  65  Clause 
13.2  and  as  a  means  of  control  of  UL's  Energy 
Verification  Mark,  the  applicant  and 
manufacturer  must  enter  into  contract  "FUS 
Agreement  "  with  Underwriters  Laboratories 
Inc  This  FUS  Agreement  defines  the 
conditions  for  maintaining  certification  such 
as  access  to  manufacturing  sites,  records, 
follow-up  inspections  and  product  re-testing. 
A  client  may  only  apply  UL's  mark  to 
products  that  comply  with  the  UL  Follow-Up 
Procedure,  described  above. 

Attachment  2 

43t.27lc}{2]  Independence 

UL  is  independent  and  impartial  of  any 
individual  supplier  or  purchaser  and  is  free 
from  any  other  conflict  of  interest.  Attached 
is  a  notarized  Statement  of  Independence 
signed  bv  an  officer  of  the  corporation. 

.Attachment  3 

431.27(c)(3)  Qualifications 

L'nderwriters  Laboratories  Inc.  (UL)  is  an 
independent,  not-for-profit  product  safety 
certification  organization,  whose  corporate 
mission  is  to  serve  the  public  by  testing 
products  for  safety.  UL's  principal  activity  is 
investigating  the  safety  of  many  kinds  of 
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products,  including  electrical  and  electronic 
equipment  and  products,  mechanical 
products,  building  materials,  construction 
systems,  fire  protection  equipment,  burglary 
protection  svstems  and  equipment,  and 
marine  products  L'L  also  devotes  its 
resources  !o  the  development  of  l.'L 
Standards  for  Safety.  These  documents 
contain  the  safet\  requirements  for  products 
tested  bv  UL.  Since  the  first  Standard  was 
developed  in  190.?,  the  number  of  UL 
Standards  for  Safefv  has  increased  to  over 
700 

VL  was  founded  in  1844   hi  the  past  105 
years,  UL  has  grown  to  approximately  5250 
employees,  some  1500  of  which  are 
Engineers,  UL's  Corporate  Headquarters  is  in 
Northbrook.  Illinois.  Additionally,  there  are 
four  other  maior  domestic  testing  locations, 
24  international  subsidiaries  and  liaison 
offices  and  190  inspection  centers.  Today. 
more  than  16. 1  billion  UL  Marks  appear  on 
new  products  annually. 

Testing  Experience  and  Expertise 

UL  has  been  conducting  product 
evaluations  for  105  years — an  activity  that  is 
the  basis  of  UL's  expertise.  Since  its  first 
examination  on  March  24.  1894.  on  the 
flammability  c:haracteristics  of  a 
noncombustible  insulator,  the  breadth  of  UL 
product  evaluations  has  increased  every  year. 
In  1999  alone,  UL  conducted  more  than 
44  !00  product  evaluations.        , 

Summnr,  of  L'L's  Accreditations 

I'L  is  involved  in  over  80  accreditation 
programs  covering  a  wide  spectrum  of 
products  and  services.  These  accreditation 
programs  are  all  related  to  UL's  activities 
concerned  with  the  evaluation  and  testing 
servK  es  of  materials,  products,  and  systems 
for  publii  safety.  LJL  works  with  accreditors 
from  the  private  sector  whose  work  is 
accepted  by  a  variety  of  stakeholders  and 
with  accreditors  from  municipal.  State  and 
Federal  Government  bodies  These 
organizations  include  the  .American  National 
Standards  Institute  (.A.NSI).  National  Institute 
ijf  Standards  and  Technology  under  the 
National  \'oluntarv  Laboratory  .Accreditation 
Program  (NIST  NVL.\P)  and  Occupational 
Saff-tv  and  Health  .Administration  (OSHA)  as 
a  Nationally  Recognized  Testing  Laboratory 
(NRTL)  and  the  Standards  Council  of  Canada 
tSCif.l,  just  to  name  a  few. 

The  majority  of  these  accreditations  cover 
L'L  as  a  testing  laboratory  and  product  safety 
certification  organization.  .Although  each 
accreditor  to  a  certain  extent  establishes  their 
own  criteria,  for  the  most  part,  two  sets  of 
criteria  are  utilized  for  evaluating  the 
competence  of  a  testing  laboratory  and 
product  certification  organization.  ISO/IEC 
Guide  25.  General  Requirements  for  the 
Competence  of  Calibration  and  Testing 
Laboratories  and  ISO/IEC  Guide  65  General 
Rt'ijinrements  for  Bodies  Operating  Product 
Certification  Systems.  UL's  written  policies 
and  associated  operating  procedures  were 
designed  using  the  criteria  of  these  two 
guides. 

Copies  of  UL's  accreditation  certificates  by 
ANSI,  sec,  and  OSHA  are  included  for  your 
review 


.Attachment  4 

43t.27[c){4)  Expertise  in  Motor  Test 
Procedures 

General 

UL  has  been  providing EnMgjf  Verification 
certification  services  since  1995.  UL  has 
evaluated  motors  in  sizes  ranging  from  1  hp 
to  200  hp  using  the  standards  IEEE  1 1 2  Test 
Method  B  or  CSA  C390.  Review  of  the 
enclosed  Directory  of  Products  Verified  to 
Energy  Efficient  Standards  will  reveal  the 
number  of  manufacturers  UL  currently 
maintains  Listings  for  in  each  category  IJL 
Energy  Verification  Certifications  can  also  be 
accessed  on-line  by  using  the  following 
address:  http://www.ul.com/database/ 
index.htm. 

Personnel 

UL  engineering  staff  maintains  a  minimum 
four-year  Bachelor  of  Science  in  engineering 
The  Resume  of  the  involved  Managing 
Engineers  and  the  personnel  bulletins  of  the 
staff  involved  at  the  UL  facilities  is  provided 
for  your  review. 

The  Departments  Summary  of  Supporting 
Do<  umentation  Provided  by  Underwriters 
Laboratories  Inc. 

Summary  of  Attachment  7  Supporting 
Documentation 

Attachment  1  of  the  Underwriters 
Laboratories  Inc.  petition  contained  no 
supporting  documents. 

Summary  of  Attachment  2  Supporting 
Documentation 

Attachment  2  of  the  Underwriters 
Laboratories  Inc.  petition  contains  a  copy  of 
a  sworn  statement  of  the  independent  status 
of  Underwriters  Laboratories  Inc..  dated 
November  12.  1999. 

Summary  of  Attachment  3  Supporting 
Documentation 

Attachment  ,3  of  the  petition  contains 
copies  of  the  following  documents 
Underwriters  Laboratories  Inc..  has  received 
in  recognition  of  its  certification  system  and 
technical  capabilities: 

1.  Letter  of  confirmation  that  the  attached 
list  of  Underwriters  Laboratories  Inc.'s 
certification  programs  and  their  sites  are 
accredited  by  the  American  National 
Standards  Institute,  in  accordance  with  ISO/ 
lEC  Guide  65 — General  Requirements  for 
Bodies  Operating  Product  Certifi(.,ition 
Systems,  dated  September  5.  2000. 

2.  Certificate  of  Ac:creditation  as  a 
certification  organization  from  the  Standards 
Council  of  Canada.  October  5.  1993. 

3.  Certificate  of  Recognition  as  a  Nationally 
Recognized  Testing  Laboratory  Program  from 
the  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of  Labor, 
lune  29.  2000. 

Summary  of  Attachment  4  Supporting 
Documentation 

Attachment  4  of  the  petition  contains  a 
copy  of  the  Underwriters  Laboratories  Inc.. 
Directory  of  Products  Verified  to  Energy 
Efficiency  Standards.  September  7.  1999. 
Also.  Attachment  4  contains  copies  of 
resumes  of  certain  managing  engineers,  and 


the  Personnel  Bulletins  of  the  involved 
at  the  Underwriters  Laboratories  Inc., 
facilities. 
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BILLING  CODE  6450-01-P 

FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 114,  and  117 
[Notice  2001-14] 

The  Internet  and  Federal  Elections; 
Candidate-Related  Materials  on  Web 
Sites  of  Individuais,  Corporations  and 
Labor  Organizations 

agency:  Federal  Election  Commission, 
ACTION:  Notice  of  Proposed  Rulemaking, 


SUMMARY:  The  Commission  is 
publishing  proposed  rules  relating  to 
the  Internet  and  Federal  elections. 
These  rules  address  issues  raised  in  a 
Notice  of  Inquiry  that  was  published  by 
the  Commission  in  November  of  1999. 
The  proposed  rules  would  clarify  the 
status  of  campaign-related  Internet 
activity  conducted  by  individuals,  and 
of  hyperlinks  and  endorsement  press 
releases  on  Internet  web  sites 
established  by  corporations  and  labor 
organizations.  The  draft  rules  that 
follow  do  not  represent  a  final  decision 
by  the  Commission  on  the  issues 
presented  in  this  rulemaking.  Further 
information  is  provided  in  the 
supplementary  information  that  follows. 
DATES:  Comments  must  be  submitted  on 
or  before  December  3,  2001. 
ADDRESSES:  All  comments  should  be 
addressed  to  Rosemary  C.  Smith. 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  NW..  Washington.  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923.  with  printed  copy  follow-up 
to  insure  legibility.  Electronic  mail 
comments  should  be  sent  to 
intemetnprm@fec.gov.  Commenters 
sending  comments  by  electronic  mail 
must  include  their  full  name,  electronic 
mail  address  and  postal  service  address 
within  the  text  of  their  comments. 
Comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  The  Commission 
will  make  every  effort  to  have  public 
comments  posted  on  its  web  site  within 
ten  business  days  of  the  close  of  the 
comment  period, 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Smith.  Assistant  General 
Counsel,  or  Paul  Sanford.  Staff 
Attorney,  999  E  Street,  NW., 
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Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  this  Notice  of 
Proposed  Rulemaking  ["NPRM")  to 
invite  comments  on  proposed  rules  that 
would  apply  to  certain  types  of 
campaign-related  Internet  activity  by 
individuals,  corporations  and  labor 
organizations.  This  NPRM  follows 
publication  of  a  Notice  of  Inquiry 
("NOl")  on  November  5.  1999.  in  which 
the  Commission  sought  comments  on  a 
wide  range  of  issues  related  to  campaign 
activity  conducted  on  the  Internet  64 
FR  60360  (Nov.  5.  1999).  After 
reviewing  the  comments  received  in 
response  to  the  NOI,  the  Commission 
has  decided  to  issue  proposed  rules  in 
three  areas;  (1)  Application  of  the 
volunteer  exemption  in  2  U.S.C, 
431(8)(B)(ii)  to  Internet  activity  by 
individuals:  (2)  Hyperlinks  placed  on 
corporate  or  labor  organization  web 
sites:  and  (3)  Press  releases  announcing 
candidate  endorsements  that  are  made 
available  on  corporate  and  labor 
organization  web  sites.  The  Commission 
may  take  additional  action  on  some  or 
all  of  the  other  issues  raised  in  the  NOI 
at  a  later  time. 

A.  Background 

Recent  election  cycles  have  seen  a 
dramatic  increase  in  the  use  of  the 
Internet  to  conduct  campaign  activity 
related  to  federal  elections  The  use  of 
the  Internet  for  activity  relating  to 
federal  elections  raises  issues  regarding 
the  application  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended.  2 
U.S.C,  431  et  seq.  (FECA"  or  'the 
Act"). 

Generally,  the  FECA  requires 
individuals,  candidates,  party 
committees,  separate  segregated  funds 
("SSFs")  and  nonconnected  committees 
to  file  disclosure  reports  regarding  their 
election-related  activity,  and  also  sets 
restrictions  or  limitations  on  the 
amounts  that  may  be  contributed  to 
candidates  and  political  committees  by 
individuals,  corporations,  labor 
organizations  and  other  entities. 
Although  the  FECA  was  enacted  prior  to 
widespread  use  of  the  Internet,  and  has 
been  narrowed  bv  court  decisions  such 
as  Buckley  V.  Va'leo.  424  U.S.  1  (1976) 
and  FECv.  Massachusetts  Citizens  for 
Life.  479  U.S.  238  (1986).  several 
provisions  of  the  Act  are  broad  enough 
to  potentially  encompass  some  types  of 
campaign-related  Internet  activity 
conducted  by  individuals,  corporations 
and  labor  organizations. 

For  example,  the  Act's  definitions  of 
"contribution  "  and  "expenditure"  are 
broad  enough  to  potentially  apply  to 
some  Internet  activity  conducted  bv 


individuals.  Section  431(8)  of  the  Ad 
states  that  the  term  "contributinn " 
includes  "any  gift,  subscription,  loan. 
advance  or  deposit  of  money  or 
anything  of  value  made  by  any  person 
for  the  purpose  of  influencing  any 
election  for  Federal  office  "  2  U.S.C. 
431(8)(A)(i).  Similarly,  section  431(9) 
states  that  the  term  "expenditure" 
includes  "any  purchase,  payment, 
distribution,  loan,  advance,  deposit,  or 
gift  of  money  or  anything  of  value,  mndp 
by  any  person  for  the  purpose  of 
influencing  anv  election  for  Federal 
office."  2  U.S.C.  431(9)(A)  These 
definitions  have  been  incorporated  into 
sections  100.7(a)  and  100  8(a)  of  the 
Commissions  regulations 

The  FECA's  definition  of 
"independent  expenditure"  is  also 
broad  enough  to  potentially  apply  to 
some  individual  Internet  activity. 
Section  431(17)  of  the  Art  states  that 
"the  term   independent  expenditure' 
means  an  expenditure  by  a  person 
expressly  advocating  the  election  or 
defeat  of  a  clearly  identified  candidate 
which  is  made  without  i  ooperation  or 
consultation  with  any  candidate,  or  dn> 
authorized  committee  or  agent  of  such 
candidate,  and  which  is  not  made  in 
concert  with,  or  at  the  request  or 
suggestion  of,  any  candidate,  or  any 
authorized  committee  or  agent  of  such 
candidate."  2  U.S.C,  431(17)  This 
definition  is  incorporated  into  1 1  CFR 
109.1. 

The  FECA  is  also  broad  enough  to 
potentially  apply  to  some  Internet 
activity  ctmducted  by  corporations  and 
labor  organizations  Section  441b  of  the 
Act  states  that  "[ilt  is  unlawful  "    *    * 
for  any  corporation  whatever,  or  any 
labor  organization,  to  make  a 
contribution  or  expenditure  in 
connection  with  any  election"  for 
Federal  office  2  U  S.C,  44lb(a)  Section 
441b  also  contains  a  separate  definition 
of  "contribution  or  expenditure    that 
applies  to  corporations  and  labor 
organizations.  This  definition  states  that 
"the  term  contribution  or  expenditure 
shall  include  any  direct  or  indirect 
payment,  distribution,  loan,  advance, 
deposit,  or  gift  of  money,  or  anv 
services,  or  an\1hing  of  vaiiu'  *    *    *  to 
any  candidate,  campaign  committee,  or 
political  party  or  organization,  in 
connection  with"  anv  election  to  an\ 
federal  office.  2  L:,S  C,  44lb(b)l2)  The 
definition  of  "contribution  or 
expenditure"  applicable  to  corporations 
and  labor  organizations  has  been 
incorporated  into  section  114  1  of  the 
Commission's  regulations  The 
prohibition  on  corporate  and  labor 
organization  contributions  and 
expenditures  is  in  1 1  ('FR  1 14  2, 


The  Commission  has  been  called 
upon  to  apply  these  definitions  in 
several  past  advisor\'  opinions. 
However,  in  applying  these  rules,  the 
Commission  has  also  had  to  determine 
whether  the  statutory  and  regulatory 
exrcptmn'^  tr  these  definitions  would 
jil.il  t  th<  ,ii  •i\  it\  at  issue  outside  the 
coverage  of  the  Act.  For  example,  the 
Act  states  that  the  definition  of 
"contribution  "  applicable  to  individuals 
does  not  include 

The  use  of  real  or  personal  property, 
including  a  church  or  community  room  used 
on  a  regular  basis  by  members  of  a 
community  for  noncommercial  purposes, 

*  *   *  voluntarily  provided  by  an  individual 
to  any  candidate  or  any  political  committee 
of  a  political  party  in  rendering  voluntary 
personal  services  on  the  individual's 
residential  premises  or  in  the  church  or 
community  room  for  c^andidate-related  or 
political  party-related  activities  *   *   *. 

2  U.S.C.  431(8)(B)(ii).  See  also  11  CFR 
100.7(b)(4).  (b)(5)  and  {b)(6).  The 
Commission's  regulations  contain  a 
parallel  exceptron  to  the  definition  of 
expenditure.  Section  100.8(b)(5)  states 
that 

(N)o  expenditure  results  where  an 
individual,  in  the  course  of  volunteering 
personal  services  on  his  or  her  residential 
premises  to  any  candidate  or  political 
committee  of  a  political  party,  provides  the 
use  of  his  or  her  real  or  personal  propterty  to 
such  candidate  for  candidate-related  activity 
or  to  such  political  committee  of  a  political 
party  for  party-related  activity, 

11  CFR  100.8(b)(5),  See  also  11  CFR 
100.8(b)(6)  and  fb)(7)  This  provision 
can  also  be  interpreted  as  an  exception 
to  the  definition  of  "independent 
expenditure."  since  that  definition 
incorporates  the  term  "expenditure."  2 
U.S.C.  431(17),  n  CFR  100.16. 

Section  441b  also  contains  exceptions 
that  could  place  some  corporate  and 
labor  organization  Internet  activity 
outside  the  scope  of  the  Act.  Section 
44lb(b)(2)  states  that  the  definition  of 

(  ontribution  or  expenditure'" 
dpplii  able  to  corporations  and  labor 
organizations  does  not  include,  inter 
alia, 

(A)  Communications  by  a  corporation  to  its 
stockholders  and  executive  or  administrative 
personnel  and  their  families  or  by  a  labor 
organization  to  its  members  and  their 
families  on  any  subie<:t;  (and)  (B)  nonpartisan 
registration  and  get-out-the-vote  campaigns 
by  a  corporation  aimed  at  its  stcK  kholders 
and  executive  or  administrative  personnel 
and  their  families,  or  by  a  labor  organization 

aimed  at  its  members  and  their  families 

•  *  • 

2  U,S.C.  44lb(b)(2).  The  Commission 
has  promulgated  rules  describing 
several  types  of  corporate  and  labor 
organization  activity  that  are  exempt 
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from  the  prohibition  on  contributions 
and  expenditures.  See  1 1  CFR  114,3  and 
114.4. 

The  Commission's  advisory  opinions 
provide  some  guidance  on  the 
application  of  these  definitions  and 
their  exceptions  to  campaign  activity 
conducted  on  the  Internet.  However,  the 
scope  of  these  opinions  is  limited  to  the 
specific  factual  situations  presented. 
The  Commission  initiated  this 
rulemaking  in  order  to  provide  more 
comprehensive  guidance  tu  the 
regulated  community  on  these  issues. 
This  NPRM  will  focus  on  the 
application  of  the  contribution  and 
expenditure  definitions  and  exo'ptinns 
described  above  to  Internet  campaign 
activity  conducted  by  individuals, 
corporations  and  labor  organizations. 

B.  The  Notice  of  Inquiry 

The  Notice  of  Inquiry  sought 
comments  on  a  wide  range  of  issues 
relating  to  the  use  of  the  Internet  for 
campaign  activity.  64  FR  60.360  (Nov   5. 
1999).  One  threshold  question  raised 
was  whether  campaign  activity 
conducted  on  the  Internet  is  properly 
subject  to  the  Act  and  the  Commission's 
regulations  at  all  In  addition,  the  NOI 
asked  commenters  to  submit  comments 
on  whether  Internet  campaign  activities 
are  analogous  to  campaign  activities 
conducted  in  other  contexts,  or  are 
instead  so  different  that  they  require 
different  rules.  The  Commission  also 
asked  commenters  to  discuss  aspects  of 
the  Commission's  current  regulations 
that  may  affect  or  inhibit  the  use  of  the 
Internet  in  ways  that  may  not  have  been 
anticipated  or  intended  when  the 
regulations  were  promulgated,  and 
which  may  now  be  inappropriate  when 
applied  to  Internet  activity 

More  than  1300  commenters 
submitted  comments  on  the  Notice  of 
Inquirv'  The  Commission  received 
comment  from  individuals,  state  and 
national  political  parties,  and  from 
advocacy  organizations  that  focus  on  a 
wide  range  of  public  policy  issues,  such 
as  the  First  Amendment  and  civil  rights 
The  Commission  also  received 
comments  from  advocacy  organizations 
that  focus  on  Internet  and  technology 
issues,  including  several  devoted  to  the 
development  of  the  Internet  as  a  tool  for 
advancing  democracy  and  for  educating 
the  public  about  political  candidates 
and  issues.  Several  for-profit  Internet 
ventures  submitted  comments, 
including  one  major  Internet  service 
provider  In  addition,  the  Commission 
received  comments  from  national  labor 
organizations,  the  publisher  of  a  lournal 
on  law  and  technology,  and  from  several 
law  firms  that  represent  clients  involved 
in  various  Internet  activities,  including 


one  that  represents  several  candidates 
and  partv  committees.  These  comments 
are  summarized  below 

I   General  Comments  on  the  NOI 

a.  Whether  To  Undertake  a  Rulemaking 

Manv  of  the  commenters  expressed 
views  on  the  general  question  of 
whether  the  Commission  should 
undertake  a  rulemaking  relating  to  the 
use  of  the  Internet  for  campaign 
activities.  At  the  time  the  Notice  of 
Inquiry  was  published  in  November  of 
1999.  some  commenters  urged  the 
Commission  to  refrain  from 
comprehensive  rulemaking  until  after 
the  2000  election.  Other  commenters 
said  that  \h^'  Commission  should 
conduct  further  inquiry  before  issuing 
new  rules  and  allow  ample  time  for  the 
major  stakeholders  to  address  the  issues 
raised. 

The  commenters  expressed  widely 
differing  views  on  the  preferred  scope  of 
the  rulemaking.  One  commenter  urged 
the  Commission  to  adopt  a 
comprehensive  approach  to  regulation 
of  political  activity  on  the  Internet, 
rather  than  issuing  guidance  piecemeal 
through  advisor\'  opinions  Another 
commenter  enrf)uraged  the  Commission 
to  promulgate  new  and  separate  rules 
governing  the  use  of  the  Internet  that 
minimize  the  requirements  placed  on 
web  sites  and  individuals.  In  contrast, 
the  third  commenter  said  the 
Commission  should  not  be  drawn  into 
effort  to  develop  a  comprehensive 
framework  for  regulating  every  type  of 
Internet  political  activity,  because  the 
Commission  will  not  be  able  to  keep  up 
with  fluid  and  evolving  industry 
standards 

b.  Ways  in  Which  the  Internet  Differs 
From  Traditional  Media 

Several  commenters  argued  that  the 
Internet  differs  from  traditional 
communications  media,  in  support  of 
the  assertion  that  the  assumptions  of  the 
campaign  finance  laws  are  inapplicable 
to  the  newer  medium   According  to 
these  commenters,  the  Internet  differs  in 
the  following  respects: 

(1)  The  Internet  is  abundant.  There  is 
no  "scarcitv.  "  t  e  .  no  limit  on  the 
number  of  communicators,  as  there  is 
with  other  media; 

(2)  The  Internet  is  inexpensive,  which 
allows  everyone  to  participate.  Thus, 
the  traditional  models  regarding  cost 
upon  which  the  FECA  is  based  do  not 
apply 

(3)  The  Internet  is  interactive  and 
multidirectional  Unlike  other  media. 
Internet  users  can  easily  talk  back  to 
those  who  supply  Internet 
communications. 


(4)  The  Internet  is  user-controlled, 
i.e..  each  user  selects  the  content  with 
which  he  or  she  will  come  in  contact, 
whereas  the  FECA  assumes  a  limited 
number  of  people  will  control  the 
content  to  which  the  end  users  are 
exposed. 

(5)  The  Internet  is  decentralized. 
There  are  no  gatekeepers,  and  no  web 
sites  or  speakers  have  any  inherent 
advantage  over  any  other  web  sites  or 
speakers.  Each  one  has  the  same 
distribution  potential:  and 

(6)  The  Internet  is  global.  Thus,  it 
provides  immediate  access,  and  would 
be  difficult  to  regulate. 

The  commenters  asserted  that  the  FECA 
is  based  on  the  traditional  mass  media 
model,  where  candidates  must  buy 
advertisements  or  rely  on  news  coverage 
to  reach  the  public.  In  contrast,  the 
commenters  argue,  candidates  advertise 
directly  on  the  Internet  by  creating  web 
sites,  thereby  avoiding  the  added  cost  of 
buying  advertising.  One  commenter 
interpreted  the  Supreme  Court's  opinion 
in  Reno  v.  ACLU.  521  U.S.  844  (1997), 
to  say  that  the  factors  permitting 
goverrmtient  regulation  in  other  contexts 
are  not  present  in  cyberspace. 

A  number  of  nonprofit  groups  also 
praised  the  Internet's  ability  to  provide 
efficient,  timely  information  about 
candidates.  These  commenters  said  that 
the  Internet  promotes  cleaner,  more 
informed  elections  by  reducing  the 
importance  of  money  and  the  need  for 
fundraising.  thereby  improving  the 
quality  of  debate  and  increasing 
competition. 

c.  General  Recommendations  for 
Commission  Action 

Many  of  the  commenters  submitted 
general  recommendations  for 
Commission  action.  Hundreds  of 
commenters,  for  example,  stated  their 
opposition  to  any  regulation  of  the 
Internet  or  any  involvement  of  the 
Commission  with  the  Internet.  Over  340 
commenters  stated  that  the  Commission 
should  generally  avoid  any  regulation  of 
Internet  activities,  with  many  of  the 
commenters  explaining  that  the  Internet 
cannot  or  should  not  be  regulated 
because  the  medium  is  a  form  of 
constitutionally-protected  speech.  Other 
commenters  said  that  the  Commission 
should  refrain  from  issuing  regulations 
restricting  the  Internet,  and  instead 
establish  an  unambiguous  legal 
framework  that  allows  maximum 
freedom  to  participate  in  political 
activity  with  minimal  government 
involvement,  in  order  to  foster 
development  of  the  medium.  Many  of 
these  commenters  said  that  if  the  Act  is 
applied  to  the  Internet,  the  resulting 
regulatory  burdens  will  stifle 
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participation  by  individuals  and  small 
groups.  They  also  believe  that  the 
regulatory  safeguards  applicable  to 
traditional  media  are  unnecessary  for 
the  Internet,  because  the  low  costs  and 
wide  accessibility  of  the  Internet  allow 
individuals  to  put  forth  their  \it'vvs  on 
a  relatively  equal  basis  with  the  large.st 
traditional  publisher,  effectively 
preventing  misuse.  Most  of  these 
commenters  indicated  that  web  sites  run 
by  individuals  or  small  organizations 
should  be  subject  to  less  regulation  and 
scrutiny  than  campaign-directed  sites  or 
commercial  sites  run  for  profit. 

One  commenter  said  that  the 
purposes  of  the  FECA  would  best  be 
fulfilled  by  a  hands-off  approach  to 
regulation  of  the  Internet,  particularly 
for  individuals,  volunteers  and 
membership  associations.  Another 
commenter  said  that  regulating  political 
activity  on  the  Internet  could  deter 
individual  and  grassroots  efforts  that 
would  possibly  gain  visibility  only  on 
the  web.  A  third  commenter  said  that 
the  FEC  should  take  into  account  the 
policy  underlying  the  First  Amendment, 
the  FECA  and  section  230  of  the 
Telecommunications  Act  of  1996.  which 
the  commenter  asserted  is  to  promote 
democratic  institutions  by  increasing 
the  quantity,  diversity,  and 
opportunities  for  political  speech. 

Several  commenters  cited 
constitutional  considerations  in  arguing 
that  the  Commission  should  not  regulate 
political  activity  on  the  Internet.  One 
commenter  said  that  only  regulations 
that  address  the  compelling  state 
interest  in  protecting  elections  from  the 
corrosive  effect  of  private  wealth  are 
justified.  This  commenter  argued  that 
the  low  cost  of  the  Internet  prevents 
corruption.  Another  commenter  took  a 
similar  position,  and  said  that 
regulations  would  discourage  individual 
participation  in  political  debate,  and 
would  limit  much  needed  information 
dissemination.  A  third  commenter 
urged  the  Commission  to  adopt  a 
presumption  that  the  use  of  the  Internet 
is  not  regulated  by  the  FECA,  and 
narrowly  tailor  any  new  rules  based  on 
record  evidence,  to  ensure  that  they 
withstand  constitutional  scrutiny. 

Another  commenter  expressed 
opposition  to  the  rulemaking  unless  it  is 
to  establish  that  Internet  activities  are 
fully  protected  by  the  First  Amendment, 
and  exempt  from  reporting  requirements 
and  limits.  This  commenter  urged  the 
Commission  to  treat  all  forms  of  Internet 
communication  as  the  modern 
equivalents  of  personal  correspondence, 
pamphlets,  newspapers  and  other  forms 
of  political  speech,  and  argued  that 
nobody  that  is  not  already  being 


regulated  should  come  under  FEC 
jurisdiction  because  (jf  internet  activit\' 

However,  not  all  of  the  commenters 
were  opposed  tn  Commission  regulation 
of  Internet  political  activit\    A  number 
of  commenters  expressed  (concern  that 
in  the  absence  of  specifically  applicable 
regulations,  political  parties  and 
organizations  would  use  the  Internet  tn 
circum\'ent  the  P'ECA  or  otherwise 
abuse  the  freedoms  of  the  medium   and 
urged  the  Commission  to  promulgate 
rules  exphcitly  applying  the  Act  to 
poiitir;al  acti\'it\'  cxmducrted  on  the 
Internet.  One  commenter  said  that  the 
Internet  is  a  means  of  communication 
like  any  other,  and  warrants  no  special 
exemption  from  regulation  .Another 
said  that  Internet  campaign  activities  are 
analogous  to  other  campaign  activities 
and  therefore  come  under  the 
Commission's  authority  Two 
commenters  urged  the  Commission  to 
treat  candidate  web  sites  the  same  as 
any  other  campaign-related  expense,  in 
order  to  serve  the  intent  of  the  statute 
to  level  the  playing  field  between 
incumbents  and  challengers.  Some 
commenters  drew  a  distinction  between 
solicited  and  unsolicited  material,  and 
requested  restrictions  on    spam,    or 
unsolicited  e-mail  and  other  unsolicited 
material 

One  commenter  said  that  while  the 
Commission  should  not  restrict  First 
Amendment  rights,  it  likewise  should 
not  grant  broad  permanent  exemptions 
that  would  threaten  on-line  privacy  or 
other  compelling  state  interests,  or  that 
would  undermine  existing  disclosure 
requirements  Another  commenter  said 
the  Commission  should  applv  some  of 
the  current  regulations  to  Internet 
activity,  but  should  not  undulv  limit 
activity  such  as  hyperlinks,  banner  a(is 
and  other  communications  Instead,  this 
commenter  urged  the  Commission  to 
proceed  slow'ly,  and  adopt  a  flexible 
regulatory  approach   Finally,  one 
commenter  recognized  the 
Commission's  interpretive  authont\ ,  but 
urged  the  Commission  to  exercise  that 
authority  only  when  it  has  a  high  degree 
of  confidence  that  the  Internet  activity 
being  conducted  implicates  the  Act. 

C.  The  Proposed  Rules 

After  reviewing  the  issues  raised  and 
the  comments  received  in  response  to 
the  NOI,  the  Commission  has  decided  to 
propose  rules  to  address  thr^■>e  issues;  (1) 
Application  of  the  volunteer  exemjition 
in  2  U.S.C.  4,1118)(B)(ii)  to  Internet 
activity  by  individuals;  (2)  Hyperlinks 
placed  on  cor^iorate  or  labor 
organization  web  sites;  and  (31 
Candidate  endorsements  announi  ed  on 
corporate  and  labor  organization  web 
sites.  The  comments  received  relating  to 


these  sjic!  ifii   ,u'  as  are  summarized 
hej.iw    f    [i  iw.   !  by  a  description  of  the 
proposed  rules. 

1 .  Internet  Activity  by  Individuals 

a.  The  Notice  of  Hiquiry 

The  NOI  invited  comments  on  how 
the  Act  should  be  applied  to  web  sites 
created  by  individuals  that  contain 
references  to  candidates  or  political 
parties.  The  Commission  has  addressed 
issues  relating  to  Internet  campaign 
activities  by  individuals  in  two  past 
advisory  opinions.  Advisory  Opinion 
(  "AO")  1998-22  involved  a  web  site 
operated  by  an  individual  using  a 
computer  joindy  owned  by  the 
individual  and  his  wholly-owned 
luT.itid  liability  company,  or  "LLC." 
Because  the  individual  administered  the 
site  himself  using  existing  equipment. 
Internet  services  and  domain  names,  he 
incurred  no  additional  costs  in 
operating  the  site.  Nevertheless,  the 
Commission  concluded  that  if  an 
individual  creates  a  web  site  that 
contains  express  advocacy  of  a  clearly 
identified  candidate,  the  costs  of  the  site 
are  an  expenditure  under  the  Act  and 
must  be  reported  if  they  exceed  $250  in 
a  calendar  year  2  U.S.C.  434(c).  11  CFR 
109  2  The  Commission  also  said  that 
even  if  the  costs  of  the  site  are  part  of 
the  expenses  of  maintaining  several 
unrelated  sites,  they  can  be  apportioned, 
so  that  a  portion  of  the  costs  can  be 
treated  as  part  of  the  independent 
expenditun-   :\()  1998-22. 

However,  in  AO  1999-17,  the 
Commission  concluded  that  costs 
incurred  b\  a  campaign  volunteer  in 
preparing  d  web  site  on  behalf  of 
candidate  on  his  or  her  home  computer 
are  exempt  from  the  contribution 
definition  under  the  volunteer 
exception  in  §  100.7(b)(4)  of  the 
regulations.  The  Commission  said  that 
the  volunteer  exception  applies  to 

individuals  known  to  the  campaign 
who,  with  the  campaign's  permission  (at 
some  level)  engage  in  volunteer 
activity  "  Id  The  Commission  also  said 
that  the  costs  of  electronic  mail  sent  by 
a  campaign  volunteer  using  his  or  her 
own  computer  equipment  would  be 
r.o\  ered  bv  the  volunteer  exception,  and 
thus  would  not  result  in  a  contribution 
to  the  campaign.  Id. 

The  NOI  asked  whether  costs  incurred 
by  individuals  in  posting  candidate- 
related  materials  should  be  covered  by 
the  FECA,  and  if  so.  how  the  value  of 
the  individual's  contribution  or 
independent  expenditure  should  be 
determiiieci  ■  I  i  .tddition.  the  NOI  asked 
whether  ,ii;    n  ii\idual  posting  the 
materials  sh    iid  be  required  to  treat  a 
portion  if  the  t.ust  of  the  computer 
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hardware,  software,  or  Internet  services 
as  part  rif  the  contribution  or 
expenditure.  Finally,  the  NO!  sought 
comments  on  the  t.'xtent  to  which 
uncompPD-sated  Internet  ar.tivity  by 
individuals  should  be  covered  by  the 
volunteer  exemption. 

I 
b.  Comments 

The  Commission  received  numerous 
comments  on  the  application  of  the  Act 
to  web  sites  created  by  individuals. 
Most  commenters  argued  that  costs 
incurred  by  individuals  engaged  in 
Internet  activities  should  not  be 
considered  contributions  or 
independent  expenditures  under  the 
FECA.  Many  of  these  commenters 
thought  Internet  activitv  conducled  h\ 
individuals  should  be  covered  by  the 
volunteer  exception.  Some  commenters 
argued  that  the  Internet  is  easily 
accessible  and  that  posting  information 
involves  minimal  costs.  Others  claimed 
that  Internet  users  must  take  some 
affirmative  action  to  view  materials  on 
the  Internet,  Another  group  of 
commenters  asserted  that  the  primary 
purpose  of  most  politically-oriented 
Internet  activities  is  to  share  ideas  and 
information.  For  these  reasons,  they 
proposed  that  only  sites  directly  funded 
or  controlled  bv  a  campaign  should  be 
treated  as  contributions  or  expenditures. 

These  commenters  generalfv  agreed 
with  the  argument  that  the  volunteer 
exception  should  cover  web  sites 
created  bv  individuals  and  electronic 
mail  transmitted  by  individuals,  and 
that  the  \olunteer  exception  should 
exempt  these  activities  from  the 
contribution  limits  whether  or  not  the 
individual  is  working  on  his  or  her  own. 
or  is  volunteering  directly  for  a 
campaign  Several  commenters 
criticized  AO  1998-22   saying  that  the 
opinion  was  wrongly  decided  and 
should  be  superseded  because  it  fails  to 
grasp  that  the  Internet  is  a  medium  in 
which  speech  is  cheap  These 
commenters  expressed  the  opinum  that 
the  low  cost  of  Internet  communication 
clearly  puts  individual  web  sites  within 
the  volunteer  exception  Thus,  they 
assert,  it  is  inappropriate  to  treat  the 
costs  of  Internet  access  as  an 
expenditure  Another  commenter  also 
urged  the  Commission  to  vacate  .\i) 
1998-22.  saying  that  individuals  should 
not  be  required  to  count  all  expenses  for 
personal  and  home  computer  equipment 
towards  the  FEC'A  thresholds 

Three  commenters  urged  the 
Commission  to  relax  the  disclosure 
requirements  for  individual  Internet 
activity  (()nduc;ted  independenth  from 
the  candidate  They  suggested  that  the 
Commission  not  require  an  individual 
to  include  a  disclaimer  or  submit 


disclosure  reports  unless  the 
individual's  spending  exceeds  a 
substantial  threshold.  One  commenter 
suggested  a  threshold  of  S  10.000,  while 
another  suggested  S25.000 

In  contrast,  other  commenters  argued 
that  the  Commission  should  apply  the 
contribution  and  expenditure 
definitions  to  Internet  activity 
consistent  with  the  applic  ation  of  these 
definitions  to  other  activities  that  are 
not  significantly  different.  A  few 
commenters  suggested  that  the 
Commission  issue  a  per  se  rule  that 
individuals  will  not  be  required  to 
register  or  report  unless  their  direct  out- 
of-pocket  expenses  for  express  advocacy 
exceed  $250.  One  commenter  suggested 
that  Internet-related  sen.  ices,  such  as 
Internet  access,  web  site  creation  and 
web  site  maintenance,  should  be  treated 
as  in-kind  contributions,  but  only  when 
they  are  provided  directly  to  candidates 
and  political  campaigns 

Several  commenters  submitted 
comments  on  the  types  of  individual 
expenses  that  should  be  considered 
contributions  or  expenditures  for 
purposes  of  the  Act.  Two  commenters 
expressed  the  opinion  that  the  cost  of  a 
computer  and  other  electronic  media 
should  not  be  considered  contributions 
or  expenditures  unless  there  is  evidence 
that  the  individual  is  working  with  a 
candidate  or  has  purchased  equipment 
for  the  sole  purpose  of  supporting  a 
candidate.  Two  other  commenters  urged 
the  Commission  not  to  include  allocated 
"sunk"  costs,  i.e..  costs  that  have 
already  been  incurred  and  ( annot  be 
recovered,  unless  they  were  incurred 
principally  to  support  or  oppose 
candidates  Similarly,  several 
commenters  argued  that  only  the 
incremental  costs  incurred  while 
engaging  in  Internet  political  activity 
should  be  counted  towards  an 
individual's  expenditure  reporting 
threshold 

(    F'roposed  11  CFR  117.1 

To  clarify  the  application  of  the  Act 
to  campaign-related  Internet  activity  by 
individuals,  the  Commission  is 
proposing  to  add  new  §  117.1.  which 
would  describe  certain  types  of 
individual  Internet  activities  that  would 
not  be  treated  as  contributions  or 
expenditures.  Section  1 17, 1(a)  would 
contain  an  exception  from  the  definition 
of  "contribution"  in  *^  100  7(a)  of  the 
current  regulations   Section  117.1(b) 
would  contain  a  parallel  exception  from 
the  expenditure  definitions  in 
4)^  100. H(a)  and  109.1 

Proposed  t><^  117  1(a)  and  (b)  would 
state  that  no  contribution  or  expenditure 
results  where  an  individual,  without 
receiving  compensation,  uses  computer 


equipment,  software,  Internet  services 
or  Internet  domain  name(s)  that  he  or 
she  personally  owns  to  engage  in 
Internet  activity  for  the  purpose  of 
influencing  any  election  to  Federal 
office.  These  exceptions  would  apply 
whether  or  not  the  individual's 
activities  are  known  to  or  coordinated 
with  any  candidate,  authorized 
committee  or  party  committee.  See  11 
CFR  100.23.  In  addition,  Internet 
services  personally  owned  by  an 
individual  would  include  Internet 
access  and  web  hosting  services 
provided  by  an  Internet  service  provider 
("ISP"),  if  these  services  are  provided  to 
the  individual  pursuant  to  an  agreement 
between  the  ISP  and  the  individual 
acting  in  his  or  her  individual  capacity. 
The  individual's  use  of  servers,  storage 
devices  and  other  equipment  owned  by 
the  ISP  pursuant  to  such  a  service 
agreement  would  also  be  covered  by  the 
exception,  regardless  of  where  that 
equipment  is  physically  located. 

However,  the  proposed  exceptions 
would  not  apply  to  equipment,  services 
or  software  owned  by  an  individual's 
employer,  even  if  the  individual  was 
using  them  as  part  of  volunteer  activity 
conducted  on  his  or  her  own  time, 
(Note,  however,  that  if  the  use  of  a 
corporation's  or  labor  organization's 
computer  facilities  is  "occasional, 
isolated  or  incidental"  under  11  CFR 
114.9(a)  or  (b),  no  contribution  or 
expenditure  would  result,  so  long  as  the 
individual  reimburses  the  corporation 
or  labor  organization  for  any  associated 
increase  in  overhead  or  operating  costs.) 

The  effect  of  the  proposed 
contribution  and  expenditure 
exceptions  would  be  that  individuals 
would  be  able  to  engage  in  a  significant 
amount  of  election-related  Internet 
activity  without  being  subject  to  the  Act. 
The  costs  incurred  in  activities  that  fall 
within  the  contribution  exception 
would  not  count  toward  the  limits  on 
individual  contributions  to  candidates 
and  party  committees.  Furthermore,  the 
costs  of  activities  that  fall  within  the 
expenditure  exception  would  not  be 
independent  expenditures  under  11 
CFR  100.16  and  109.1.  As  a  result, 
individuals  would  not  be  required  to 
disclose  these  costs  when  they  exceed 
$250  in  a  calendar  year.  2  U.S.C.  434(c), 
nor  would  they  be  required  to  include 
disclaimer  statements,  2  U.S.C.  44 id. 
See  11  CFR  109.2,  109.3  and  110.11. 

The  status  of  costs  that  are  not 
covered  by  these  exceptions  would 
depend,  among  other  things,  on  whether 
the  costs  at  issue  would  constitute  a 
"contribution"  or  "expenditure  "  under 
the  FECA,  and  whether  the  individual 
that  incurs  the  costs  coordinates  his  or 
her  activitv  with  a  candidate,  authorized 
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committee  or  party  committee,  or 
instead  conducts  the  activity 
independently.  11  CFR  100.16  and 
100.23.  Coordinated  expenditures  that 
are  not  covered  by  the  contribution 
exception  would  be  in-kind 
contributions  subject  to  the  individual 
contribution  limits,  and  independent 
expenditures  that  are  not  covered  by  the 
expenditure  exception  would  be  subject 
to  the  $250  reporting  threshold  in  2 
U.S.C.  434(c).  See  also  11  CFR  109.2, 
AO  1998-22.  The  Commission  invites 
comments  on  the  exceptions  from  the 
contribution  and  expenditure 
definitions  in  proposed  sections  117(a) 
andfb). 

2  Hyperlinks  on  Corporation  and  Labor 
Organization  Web  Sites 

a.  The  Notice  of  Inquiry 

Many  corporations  and  labor 
organizations  operate  web  sites  to 
communicate  with  their  restricted  class 
and  the  general  public.  As  explained 
above,  section  441b  of  the  Act  prohibits 
corporations  and  labor  organizations 
from  making  contributions  or 
expenditures  in  connection  with  federal 
elections.  Thus,  the  Act  generally 
prohibits  these  entities  from  using  web 
sites  that  are  available  to  the  general 
public  to  assist  or  advocate  on  behalf  of 
any  federal  candidate. 

The  Notice  of  Inquiry  sought 
comments  on  the  circumstances  under 
which  a  candidate-related  or  election- 
related  hyperlink  on  a  corporate  or  labor 
organization  web  site  should  be  treated 
as  a  prohibited  contribution  or 
independent  expenditure.  The  NOI 
observed  that  a  hyperlink  on  a  corporate 
or  labor  organization's  web  site  may  be 
something  of  value  to  the  linked 
candidate,  political  committee  or 
political  party,  since  the  link  will 
inevitably  steer  visitors  from  the 
corporation  or  labor  organization's  site 
to  the  linked  site.  In  AO  1999-17,  the 
Commission  concluded  that  a  hyperlink 
to  a  candidate  or  committee's  web  site 
is  a  contribution  under  the  Act  if  those 
providing  the  link  do  so  at  less  than  the 
amount  that  they  would  usually  charge 
for  the  link.  Thus,  if  a  corporation  or 
labor  organization  provides  a  6-ee 
h)rperlink  to  a  candidate  or  committee's 
web  site  when  it  would  ordinarily 
charge  for  the  link,  this  could  be  viewed 
as  a  contribution  or  expenditure  under 
the  Act. 

On  the  other  hand,  the  costs  of 
providing  the  link  are  often  negligible  or 
nonexistent,  and  the  practice  in  some 
areas  of  the  Internet  industry  may  be  to 
charge  nothing  for  these  links.  Thus,  the 
usual  and  normal  charge  for  providing 
a  link  may  be  zero.  The  NOI  sought 


comments  on  whether,  in  light  nf  these 
considerations,  a  hyperlink  on  a 
corporate  or  labor  organization  web  site 
should  be  considered  a  contribution  or 
expenditure. 

b.  Comments 

One  commenter  argued  that,  under 
the  Supreme  Court's  derision  in  Reno  v 
ACLU.  521  US  844  (1997).  Internet 
communications  are  not 
communications  with  the  genera! 
public,  and  thus,  the  prohibition  rm 
corporate  and  labor  organization 
expenditures  would  not  apply  Sf^f  1 1 
CFR  114.2(a).  However,  most'of  the 
comments  implicitly  or  explicitly 
assumed  that  Internet  communications 
are  communications  with  the  general 
public  for  purposes  of  the  Act  The 
Commission  recently  approved  final 
rules  that  treat  Internet  communications 
as  "general  public  political 
communication"  for  purposes  of  the 
contribution  limits  in  section  441a  11 
CFR  100.23(e)(1).  See  also  66  FR  23537 
(May  9.  2001). 6 

On  the  general  question  of  whether 
corporate  and  labor  organization 
Internet  communications  should  be 
treated  as  contributions  or  expenditures. 
several  commenters  took  the  position 
that  the  existing  regulations  generally 
applicable  to  corporation  and  labor 
organization  activity  should  also  appiy 
to  Internet  political  activity  by  these 
entities.  Thus,  these  commenters  believe 
that  web  sites  owned,  maintained  or 
operated  by  a  corporation  or  a  labor 
organization  should  be  forbidden  from 
advocating  for  or  assisting  a  candidate 
One  commenter  specifically  argued  that 
the  actions  of  corporations  and  labor 
organizations  should  be  more  strictly 
regulated  than  the  activities  of 
individuals. 

In  contrast,  one  commenter  asserted 
that  the  Commission  should  mirror  the 
volunteer  exemption  that  applies  to 
individuals  for  corporations,  and  rule 
that  most  corporate  political  speech  on 
the  Internet  is  not  'something  of  value 
that  can  be  considered  a  contribution 
subject  to  regulation  under  the  FECA 

Two  commenters  went  further, 
arguing  that  section  441b  does  not  apply 
to  corporate  and  labor  organization 
communications  on  the  Internet  These 
commenters  assert  that  section  441b 
only  prohibits  corporations  and  labor 
organizations  from  making 
contributions  of  "anything  of  value    m 
connection  with  a  federal  election 
Thus,  in  their  view,  section  441b  onU 
prohibits  communications  entailing  a 
measurable  monetary  sum  These 
commenters  claimed  that  Internet 
communications  generally  do  not 
involve  substantial  costs.  Consequently. 


they  reasoned,  section  441b  does  not 
apply  to  Internet  communications. 
These  two  commenters  also  urged  the 
Commission  to  consider  the 
requirements  of  the  FECA  satisfied  if 
express  advocacy  on  a  labor 
organization  web  site  includes  the 
proper  disclaimer. 

Some  of  the  comments  submitted 
regarding  hyperlinks  on  individual  web 
sites  were  also  relevant  to  hyperlinks  on 
web  sites  operated  by  corporations  and 
labor  organizations.  Thirty  commenters 
argued  that  hyperlinks  are  merely 
pointers  that  present  an  option  for  a 
viewer,  but  do  not  add  value  to  a  site 
or  advocate  the  contents  of  the  target 
site  Nineteen  commenters  suggested 
that  hyperlink  restrictions  could  reduce 
the  value  of  the  entire  Internet  Eighteen 
commenters  tonk  the  position  that 
regulation  is  unnecessarv  b>ef:ause 
hyperlinks  rosi  next  to  ntjthing  to 
create  Ten  commenters  opposed 
hyperlink  regulations  because  they 
believe  hyperlink  regulations  would  be 
difficult  to  enfon;e   Several  commenters 
recommended  that  a  hyperlink  be 
treated  as  a  contribution  only  in  specific 
circumstances  such  as  when  it  is 
presented  in  a  fraudulent  or  misleading 
manner  or  when  it  is  provided  without 
charge  when  a  charge  would  normallv 
be  assessed  for  similar  services 

Other  commenters  urged  the 
Commission  to  treat  hyperlinks  like 
footnotes,  endnotes,  numbers  in  a  phone 
book,  maps  or  signs  offering  directions 
to  campaign  he,adquarters  pna  iding  a 
friend  or  caller  with  a  phone  numl>er.  or 
the  mere  provision  of  information  or  a 
path  to  information,  much  like 
providing  someone  with  a  telephone 
number  or  an  address  These 
commenters  argued  that  links  should 
not  be  treated  as  an  implied 
endorsement,  bec;ause  the  user  must 
take  proactive  steps  to  pursue  further 
information  Two  commenters 
characterized  hvperlinks  as  the 
backbone  of  the  web,  and  argued  that 
treating  them  as  contributions  or 
something  of  value  will  discourage  web 
site  operators  from  linking  to  official 
candidate  sites  Another  commenter 
characterized  hvperlinks  as  part  of  the 
Internet  infrastructure 

Other  commenters  expressed  similar 
views  One  c  omnienter  asserted  that  the 
mere  establishment  of  hyperlinks,  even 
if  coordinated,  should  not  be  regulated 
.\nother  (  ommenter  argued  that  if  a 
h\  perlink  is  placed  on  a  site  without 
anv  attempt  to  distinguish  candidates  or 
their  political  affiliation,  the  link  should 
be  treated  as  nonpartisan  voter  drive 
activity  under  section  431(9)(B)(ii)  of 
the  FECA,  regardless  of  the  type  of  web 
site  on  which  it  is  posted  A  third 
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commenter  took,  the  position  that  a  link 
cannot  be  treated  as  a  contribution  or 
expenditure  because  it  does  not  contain 
substantive  content.  The  commenter 
argued  that  hyperlinks  may  facilitale 
access  to  communication  that  contains 
express  advocacy,  but  thev  cannot 
themselves  be  a  communication 
containing  express  advocacy. 

One  commenter  said  the  standard  of 
■'usually  charged  for"  cited  in  AO  1999- 
17  is  inadequate,  because  some  web 
sites  ha\'e  both  paid  and  unpaid  links 
This  commenter  urged  the  Commission 
to  specificallv  state  that  hyperlinks  are 
not  'something  of  value,"  and  only  treat 
a  link  as  a  contribution  when  ( 1 )  the 
web  site  routinely  changes  for  similar 
links.  (2)  the  web  site  has  provided  the 
particular  links  in  a  partisan  manner, 
and  (3)  the  text  of  or  content  around  the 
link  contains  express  ad\'ocacv,  .\nother 
commenter  urged  the  Commission  to 
use  categories  to  apply  the  "less  than 
usual  and  normal  charge"  standard 
Under  this  approach,  a  link  to  a 
particular  candidate  s  web  site  would 
not  be  a  contribution  to  that  candidate 
unless  the  site  charges  less  than  it 
would  for  links  to  another  candidate  ^ 
web  sites. 

Other  commenters  favored  less 
regulation  of  hyperlinks.  One 
commenter  suggested  that  the 
Commission  establish  a  presumption 
that  a  hyperlink  is  not  a  contribution 
absent  facts  to  the  contrary-  Under  this 
approach,  if  a  web  site  provided  a  link 
for  which  it  would  normally  charge  a 
fee.  the  Commission  would  treat  this  as 
one  factor  tending  to  rebut  the 
presumption  that  the  link  is  not  a 
contribution.  Another  commenter  took  a 
more  absolute  position,  saying  that  therf^ 
is  no  definitive  way  to  determine  the 
value  of  a  hyperlink.  Consequently,  this 
commenter  believes,  they  should  not  be 
regulated  on  any  type  of  web  sites. 

c.  Proposed  11  CFR  117  2 

The  Commission  is  proposing  to  add 
provisions  to  the  regulatums  that  would 
address  the  placement  of  hyperlinks  on 
corporate  and  labor  organization  web 
sites  New  §  117  2  would  state  that  the 
establishment  and  maintenance  of  a 
hyperlink  from  the  web  site  ni  d 
corporation  or  labor  organization  to  the 
web  site  of  a  candidate  or  party 
committf>e  for  nf)  charge  or  for  a 
nominal  charge  would  not  be  a 
c  ontributioii  or  expenditure,  even  if  the 
corporatitm  fir  labor  organization 
selectively  provides  hyperlinks  to  one 
or  more  (.andidate(s)   political 
committee(s),  or  politic  al  parties 
without  providing  hyperlinks  to  any 
opposing  candidate(s).  political 
committee(s)  or  political  parties. 


However,  three  conditifins  must  be 
met  in  order  for  the  hyperlink  to  be 
exempt  from  the  contribution  and 
expenditure  definitions  First,  the 
hyperlink  will  imly  be  exempt  if  the 
corporation  or  labor  organization  does 
not  charge  or  charges  only  a  nominal 
amount  for  providing  hyperlinks  to 
other  organizations.  Second,  the 
hyperlink  may  not  be  a  coordinated 
general  public  political  communication 
under  §  100.23  of  the  Commission's 
rules.  Finally,  if  the  hv[)erlink  is 
anchored  to  an  image  or  graphic 
material,  that  material  may  not 
expressly  advocate  under  §  100.22. 
Similarly,  the  text  surrounding  the 
hyperlink  on  the  corporation  or  labor 
organization's  web  site  may  not 
f'xpresslv  advocate.  However,  if  the 
hyperlink  is  anchored  to  the  text  of  the 
L'RL  of  a  candidate  nr  party  committee's 
web  site,  the  text  of  the  URL  is  not 
subject  to  the  express  advocacy 
limitation.  Thus,  even  if  the  text  of  the 
1  RL  itself  expressly  advocates,  the 
hyperlink  would  be  exempt,  so  long  as 
the  other  conditions  are  met.  The 
C^immission  invites  comments  on 
proposed  §  117.2. 

3  Press  Rplfosps  Annnimcing 
Candidate-  Endorspmf-nts 

a.  The  Notice  of  Inquiry* 

Under  section  114.4(c)  of  the  current 
regulations,  corporations  and  labor 
nrganizatiims  ma\'  distribute  certain 
candidate-related  and  election-related 
materials  to  the  general  public  without 
violating  -.ection  441b  of  the  FECA. 
Under  paragraph  (c)(6)  of  sj  1 14.4.  a 
corporation  or  labor  organization  may 
endorse  a  candidate,  and  may  also 
puhliflv  dnnounc:e  the  endorsement  and 
state  the  reasons  therefore  through  a 
press  release  and  press  conference,  so 
long  as  disbursements  for  the  press 
release  and  press  conference  are  de 
minimis.  The  corporation  or  labor 
organization's  disburs(?ments  will  be 
considered  de  minimis  if  the  press 
rt'lease  and  notice  of  the  press 
t Dnference  are  distributed  only  to  the 
representatives  of  the  news  media  that 
the  corporation  or  labor  organizatir)n 
customarily  (  ontacts  when  issuing 
nonpolitic:al  press  releases  or  hf)lding 
press  conferences  for  other  purposes.  1 1 
CFR  114.4(c)(6). 

Tn  AO  1997-16.  the  Commission 
applied  this  exception  to  a  corporate 
endorsement  posted  on  the 
corporation  s  web  site  The  Crjmmission 
concluded  that  communication  of  the 
endorsement  via  the  web  site  would,  in 
effect,  be  communication  with  the 
general  public,  and  thus  would  be  a 
prohibited  corporate  expenditure  under 


2  U.S.C.  441b(b)(2)(A)  and  11  CFR 
114.4.  However,  the  Commission  said 
that  an  endorsement  could  be  posted  on 
a  corporation  or  labor  organization's 
web  site  if  access  to  the  endorsement 
were  limited  to  the  restricted  class  using 
a  password  or  similar  method,  or  if  the 
corporation  or  labor  organization's 
separate  segregated  fund  paid  the  costs 
of  posting  the  endorsement. 

"The  NOI  sought  comments  on 
whether  a  corporation  or  labor 
organization  that  routinely  posts  press 
releases  on  the  Internet  should  be 
allowed  to  post  a  press  release 
announcing  a  candidate  endorsement  on 
a  portion  of  its  site  that  is  accessible  to 
the  general  public,  or  should  be 
required  to  limit  access  to  members  of 
the  restricted  class. 

b.  Comments 

Several  commenters  addressed  the 
subject  of  endorsements  on  corporate 
and  labor  organization  web  sites.  One 
commenter  argued  that  corporations 
that  routinely  post  press  releases  on 
their  own  web  sites  should  be  allowed 
to  post  endorsements.  Another 
commenter  took  the.position  that 
posting  a  press  release  should  be 
allowed  provided  the  press  release  is 
used  in  a  similar  way  to  any  other  press 
release.  This  commenter  reasoned  that  if 
other  press  releases  are  generally 
available  to  the  public,  endorsement 
press  releases  should  also  be  accessible 
to  the  general  public.  Another 
commenter  suggested  that  corporations 
and  labor  organizations  should  be 
allowed  to  post  candidate  endorsement 
press  releases  on  their  web  sites  so  long 
as  they  make  no  special  effort  to  direct 
web  traffic  to  the  endorsement  portion 
of  their  sites.  This  commenter  also 
urged  the  Commission  to  supersede  AO 
1997-16. 

In  contrast,  two  commenters 
suggested  that  corporations  and  labor 
organizations  be  required  to  place 
endorsement  press  releases  in  a  discrete 
"media  only  "  area  of  their  web  sites 
designated  solely  for  media 
communications.  These  commenters 
said  this  area  could  be  a  deep  link  page, 
to  limit  exposure.  However,  under  these 
circumstances,  the  commenters  argued, 
corporations  and  labor  organizations 
should  be  allowed  to  place  candidate 
endorsements  on  their  web  sites,  since 
this  reflects  the  way  they  communicate 
with  the  news  media  in  the  Internet  age. 

c.  Proposed  11  CFR  117.3 

The  Commission  proposes  to  add 
§  1 1 7.3  to  new  part  1 1 7  to  address  the 
issue  of  endorsement  press  releases  on 
corporate  and  labor  organization  web 
sites.  Proposed  §  117.3  would  state  that. 
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for  the  purposes  of  the  provisions 
governing  endorsements  in  §  114.4(c)(6) 
of  the  current  regulations,  a  corporation 
or  labor  organization  may  make  a  press 
release  announcing  a  Ccindidate 
endorsement  available  to  the  general 
public  on  its  web  site,  provided  that 
four  conditions  are  met:  (1)  The 
corporation  or  labor  organization 
ordinarily  makes  press  releases 
available  to  the  general  public  on  its 
web  site:  (2)  The  press  release  is  limited 
to  an  announcement  of  the  corporation 
or  labor  organization's  endorsement  or 
pending  endorsement  and  a  statement  of 
the  reasons  therefore;  (3)  The  press 
release  is  made  available  in  the  same 
maimer  as  other  press  releases  made 
available  on  the  web  site:  and  (4)  The 
costs  of  making  the  press  release 
available  on  the  web  site  are  de 
minimis. 

This  provision  would  enable  a 
corporation  or  labor  organization  to  post 
a  press  release  announcing  a  candidate 
endorsement  on  its  web  site  without 
limiting  access  to  the  press  release  to  its 
restricted  class.  Thus.  §  117.3  would 
partially  supersede  AO  1997-16 
However,  the  corporation  or  labor 
organization  would  be  required  to  limit 
the  press  release  to  an  announcement  of 
the  corporation  or  labor  organization's 
endorsement  and  a  statement  of  the 
reasons  for  the  endorsement.  Section 
117.3  would  not  allow  the  corporation 
or  labor  organization  to  post  express 
advocacy  materials  such  as  banner 
advertisements  for  a  candidate  on  its 
web  site.  The  Commission  invites 
comments  on  this  proposal. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

I  certify  that  the  attached  proposed 
rules,  if  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that  the 
proposed  rules  are  permissive  in  nature, 
in  that  they  allow  individuals, 
corporations  and  labor  organizations  to 
engage  in  activity  that  might  otherwise 
be  limited  or  prohibited  under  the 
FECA.  Therefore,  the  rules  would 
impose  no  economic  burdens  on  these 
entities. 

List  of  Subfects 

11  CFRPart  100 

Elections. 

11  CFRPart  114 

Business  and  Industry,  Elections, 
Labor. 

1 1  CFR  Part  1 1 7 
Elections,  Internet. 


For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Election 
Commission  proposes  to  amend 
Subchapter  A  of  Chapter  I  of  Titlf  1 1  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  100— SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
would  continue  to  read  as  follows: 

Authority:  2  U  S.C.  4.31.  434(a)(ll). 

438(a)(8) 

2.  Section  100  7  would  be  amended 
by  adding  a  new  sentence  at  the  end  of 
paragraph  fb)(4)  to  read  as  fallows; 

§  100.7    Contribution  (2  U.S.C.  431(8)) 

•  *  •  •  « 

(b)  *    •    * 

(4)*    *    *  See  11  CFR  117  1  for  rules 
governing  an  individual's  use  of 
computer  equipment,  software.  Internet 
services  or  Internet  domain  namels;  that 
he  or  she  personally  owns  to  engage  in 
Internet  activity  in  support  of  or  in 
opposition  to  any  candidate  or  any 
political  committee  of  a  political  party. 
***** 

3.  Section  100.8  would  be  amended 
by  adding  a  new  sentence  at  the  end  of 
paragraph  (b)(5).  to  read  as  follows 

§100.8    Expenditure  (2  U.S.C.  431(9)). 

«  *  *  *  ft 

(h)*   *   * 

(5)  *    *    *  See  1 1  CFR  1 1 7  l  for  rules 
governing  an  individuals  use  of 
computer  equipment,  software.  Internet 
services  or  Internet  domain  name(s)  that 
he  or  she  personally  owns  to  engage  in 
Internet  activity  in  support  of  or  in 
opposition  to  any  candidate  or  an\ 
political  committee  of  a  political  party 


PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

4.  The  authority  citation  for  part  1 1 4 
would  continue  to  read  as  follows. 

Aulhoritv:  2  V  SC  431(8)(B),  4:n(9)(B), 
432,434(a)(ll).437(i|a)(8),  438(a)(8)  and 
441b 

5.  Section  114  1  would  be  amended 
by  adding  new  paragraph  (a)(2)(iv)  to 
read  as  follows: 

§114.1     Definitions. 

(a)  *    •    * 

(2)  •    •    * 

(iv)  The  establishment  and 
maintenance  of  a  hyperlink  under  the 
conditions  described  in  swrtion  11  7  2  of 
this  chapter; 


6.  Section  114  4  would  he  ainemled 
by  adding  a  new  sentent  i-  a'  tht  ituI  of 
paragraph  (c)(6)(i)  to  r<'.id  a-  follows: 

§  1 14.4     Disbursements  tor 
communications  tseyond  tt)e  restricted 
class  in  connection  with  a  Fe<Jeral  etection 

*  •  «  •  . 

(c)*    *    • 
(6)*    •    • 

(i)  *    *    '   !  hr  [^■►'ss  release  may  be 
made  a\dilahl<'  through  the 
t  orporation  s  or  labor  organization's 
web  site  under  the  conditions  described 

in  seciion  1 1 "  ^  nf  this  chapter. 


"   I'art  11 
follows: 


\s  luid  be  added  to  read  as 


PART  1 17— USE  OF  THE  INTERNET 
FOR  CAMPAIGN  ACTIVITY 

bee. 

117.1  Individual  volunteer  activity  that  is 
not  a  contribution  or  exj>enditure 

117.2  Hyperlinks  from  corporation  or  labor 
organization  web  sites 

117.3  Corporate  and  labor  organization 
endorsement  press  releases  beyond  the 
restricted  class  in  connection  with  a 
federal  election. 

Authority:  2  I   S  C  431(8),  431(9), 

437d(a)(8)   438(a)(8)  and  441b 

§117  1     Individual  volunteer  activrty  ttiat  IS 
not  a  contribution  or  expenditure 

(a)  Contribution  Notwithstandni^'  tin 
provisions  of  ^  100  7(a)  of  this  chajtt  t 
no  contribution  results  v\her>-  an 
individual,  without  receiN  iiij.; 
compensation,  uses  computer 
equipment,  software.  Internet  services 
or  Internet  domain  namel^   that  he  or 
she  personally  owns  to  en^a^n  m 
Internet  activity  for  the  [lurposf  uj 
influencing  any  ele(  tion  fnr  (eil.'ral 
office,  whether  or  iint  tti<'  iiid: v  idunl'^ 
activities  are  iamvMi  tn  m  i  iMiramaied 
with  any  candidate,  authorized 
committee  or  party  rrimnnttet^ 

(b)  Expeniiitun    N^  'U\  ith^iamiiiij^  the 
provisions  of  ^*?  Kin  Hiai  .iim  ".it*-*  1  of 
this  chapter,  no  r\[)i'iidi!ur<'  results 
where  an  individual,  without  receiving 
i  ompensation    u^'*^  '  '•inputer 
equipment    sntlvs.iri^    hiti'niet  services 
or  Internet  domans  Daiiif'  >•    that  he  or 
she  personalK'  hwd^  to  eiiea^'^  :'i 
Internet  a(ti\it\  fur  tti-'  |'i.;j>  -^i  of 
influencing  aiu  <■:•■<  n  im  for  Federal 
office,  whethtT  m  uu'.  'Jie  individual's 
ai  ti\  iiies  an  i^iiown  to  or  coordinated 
\\ithaii\  '  aiidid.iti    .lufhorized 

(  ommitttH'  .It  (iart\  :     iunittee, 

§  1 1 7.2     Hyperlinlis  from  corporation  or 
labor  organization  web  sites 

ia)  NotwithsLiiidini;  '•>.]■   jTovisionsof 
is  1 14, 1(a)  of  this  (  haptt  r    '."," 
iv'idhlishment  and  iiia)iii>'iiance  of  a 
(u  [jcrliiik  from  the  web  site  of  a 
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corporation  or  labor  organization  \r,  the 
web  site  of  a  candidate,  political 
committee  or  partv  committee  for  no 
charge  or  for  a  nominal  charge  is  not  a 
contribution  or  expenditure,  provided 
that: 

(1)  The  corporation  or  labor 
organization  does  not  charge  or  cha^ge^ 
only  a  nominal  amount  for  providing 
hvperlinks  to  other  organizations; 

(2)  The  hvperlink  is  not  coordinated 
general  public  political  communications 
under  ^  100.23  of  this  chapter;  and 

(3)  The  following  materials  do  not 
expressly  advocate  under  §  100.22  of 
this  chapter: 

(i)  The  image  or  graphic  material  to 
which  the  hyperlink  is  anchored:  and 

(ii)  The  text  surrounding  the 
hyperlink  on  the  corporation  or  labor 
organization's  web  site,  other  than  the 
text  of  a  Uniform  Resource  Locator  to 
which  the  link  is  anchored. 

(b)  The  exception  in  paragraph  (al(l) 
of  this  section  applies  even  if  the 
corporation  or  labor  organization 
selectively  provides  hvperlinks  to  nne 
or  more  candidate(s),  political 
committee(s),  or  political  parties 
without  providing  hyperlinks  to  anv 
opposing  candidate(s).  political 
committee(s)  or  political  parties. 

§  11 7.3    Corporate  and  labor  organization 
endorsement  press  releases. 

For  the  purposes  of  §  114.4(c)(B)  of 
this  chapter,  a  corporation  or  labor 
organization  may  make  a  press  release 
announcing  a  candidate  endorsement 
available  to  the  general  public  on  its 
web  site  provided  that: 

(a)  The  corporation  or  labor 
organization  ordinarily  makes  press 
releases  available  to  the  general  publu 
on  its  web  site; 

(b)  The  press  release  is  limited  to  an 
announcement  of  the  corporation's  or 
labor  organization's  endorsement  or 
pending  endorsement  and  a  statement  of 
the  reasons  therefore: 

(c)  The  press  release  is  made  available 
in  the  same  manner  as  other  press 
releases  made  available  on  the  web  site: 
and 

(d)  The  costs  of  making  the  press 
release  available  on  the  web  site  are  de 
minimis 

Dated:  September  27    200! 
Danny  L.  .McDonald, 
Chairman.  Fedpral  Election  Commission. 
[KR  Do(    01-2464,3  Filed  10-2-01;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Chapter  IX 

[No.  2001-21] 


RIN  3069-AB09 

Multiple  Federal  Home  Loan  Bank 
Memberships 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Solicitation  of  (omments. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  soliciting 
comments  on  the  implii.ations  for  the 
Federal  Hf)me  Loan  Bank  Svstem 
(FHLBank  Svstem)  raised  by  the 
structural  changes  that  have  been 
occurring  in  its  membership  base.  This 
solicitation  has  been  prompted  by  the 
submission  of  several  petitions,  each 
requesting  that  the  Finance  Board 
permit  a  single  depositor^'  institution  to 
become  a  member  of  two  Federal  Home 
Loan  Banks  (FHLBanks)  concurrently. 
The  petitions  also  raise  a  number  of 
other  broad  issues  affecting  the 
FHLBank  .Svstem  The  Finance  Board 
has  decided  to  afford  all  interested 
parties  an  opportunity  to  provide 
comments 

DATES:  (Comments  must  be  received  in 
writing  on  or  before  [anuary  2,  2002. 

ADDRESSES:  Interested  persons  should 
submit  their  data,  views,  opinions,  and 
comments  to  Elaine  L.  Baker.  Secretary 
to  the  Board.  Federal  Housing  Finance 
Board,  1777  F  Street,  N\V..  Washington, 
DC;  20006.  or  to  BakerEiafhfh.gov. 
Clomments  will  be  available  for  public 
inspectuin  at  this  address 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  L  Bothweil,  Managing  Director. 
(202)  408-2821:  Scott  L.  Smith.  Acting 
Director.  (202)  408-2991.  Office  of 
Pnlii  V,  Rf'search  and  Analysis;  Arnold 
Intrater.  .Acting  General  Counsel,  (202) 
408-2536.  Neil  R.  Crowlev.  Deputy 
General  Counsel.  (202)  408-2990,' 
Sharon  B.  Like.  Senior  Attorney- 
Advisor.  (202)  408-2930.  Office  of 
General  Counsel.  Federal  Housing 
Finance  Board,  1777  F  Street,  N\V., 
Washington,  DC  2000fi 

SUPPLEMENTARY  INFORMATION:  To  assist 
interested  parties  in  responding  to  the 
questions  posed  in  this  notice  and  in 
understanding  how  these  issues  may 
affect  the  FHLBank  Svstem,  Part  I  of  this 
notice  provides  an  over\iew  of  the 
establishment  of  the  FHLBank  System, 
how  the  FHLBank  System  has  evolved 
over  the  years,  and  its  current  structure. 


I.  Background 

A.  Establishment  of  the  FHLBank 
System 

The  FHLBank  System  was  created  in 
1932  bv  the  Federal  Home  Loan  Bank 
Act  (Bank  Act),  (12  U.S.C.  1421  et  seq). 
The  Bank  Act  was  a  response  to  the 
financial  crises  of  the  Great  Depression 
and.  in  particular,  to  an  urgent  need  at 
that  time  for  a  central  credit  facility  for 
thrift  institutions  that  would  help  (o 
ensure  the  availability  of  funds  for  home 
financing.  Before  the  enactment  of  the 
Bank  Act,  thrift  institutions  did  not 
have  a  national  regulator,  but  were 
subject  only  to  state-level  regulation. 
Further,  thrifts,  which  evolved  from 
neighborhood  cooperative  home- 
financing  societies  into  variously  named 
associations  (building  and  loan 
associations,  savings  and  loan 
associations,  cooperative  banks, 
homestead  banks,  and  mutual  savings 
banks),  lacked  an  efficient  means  to 
balance  funding  supply  and  demand, 
both  at  the  level  of  the  institution  and 
across  regions. 

The  Bank  Act  established  the  Federal 
Home  Loan  Bank  Board  (FHLBB).  and 
authorized  the  FHLBB  to  create  and 
oversee  from  eight  to  12  FHLBanks  to 
bolster  the  ailing  thrift  industry  by 
lending  money  to  thrifts  and  other 
mortgage  lenders.'  The  Bank  Act 
provided  that  FHLBank  districts  were  to 
be  'apportioned  with  due  regard  to  the 
convenience  and  customary  course  of 
business  of  the  institutions  eligible  to 
and  likely"  to  join,  and  that  "no 
[FHLBank]  district  shall  contain  a 
fractional  part  of  any  State."  (See  12 
U.S.C.  1423.)  The  FHLBB  created  12 
FHLBanks.  determined  their  locations 
and  drew  their  boundaries,  all  as 
authorized  in  the  Bank  Act.  Each 
FHLBank  served  members  located 
within  its  geographic  district,  whic  h 
was  made  up  of  between  two  and  eight 
states.  (See  12  U.S.C.  1423.) 

As  originally  enacted  in  1932,  the 
Bank  Act  authorized  any  eligible 
institution  to  become  either  a  "member" 
or  a  'nonmember  borrower"  of  a 
FHLBank.  and  further  provided: 


'  The  twelve  FHI^Bank.s  that  were  crealeii  are 
"government-sponsored  enterprises"  |(^Es). 
organizeil  under  the  authority  of  the  Bank  .^ct.  12 
I   S.C;.  142J.  1432(a).  ;  e  .  they  are  federally 
chartered  but  privately  owned  institutions  created 
bv  Congress  to  support  the  Finani  ing  of  housing  and 
communitv  lending  bv  their  members.  See  12 
I    S.C   U22a(a)(3)(B)('iil.  143n(i).  (iMl'fM).  Bv 
virtue  of  their  C.SE  status,  the  KHLBanks  are  able 
to  lK)rrow  in  the  tapilal  markets  at  favorable  rates. 
The  FHLBanks  then  pass  along  that  funding 
advantage  to  their  members — and  ultimately  to 
consumers — by  pnividing  advances  (se<  ured  loans) 
and  other  financial  services  to  their  members 
(principally,  depository  institutions)  at  rales  that 
the  members  generally  could  nc-t  obtain  elsewhere. 
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An  institution  eligible  to  become  n  member 
or  a  nonmember  borrower  under  this  sec:tion 
may  become  a  member  only  of.  or  secure 
advances  from,  the  IFHLBank]  of  the  district 
in  which  is  located  the  institution's  principal 
place  of  business,  or  of  the  [FHLBank]  of  a 
district  adjoining  such  district,  if  demande(i 
bv  convenience  and  then  onlv  with  the 
approval  of  the  |Finan(.el  Board, 

(Seel2U.S.C,  1424(a).  (b)),Mn 
response  to  questions  raised  during  the 
Senate  hearings  on  the  Bank  Act  about 
how  insurance  companies  with 
mortgage  lending  operations  throughout 
the  country  would  access  the  FHLBank 
System,  the  principal  drafter  of  the  Bank 
Act  stated  the  "theory"  of  the  bill  as 
follows: 

[Ijt  was  not  the  desire,  sav,  for  members  in 
South  Carohna  to  borrow  of  a  New  '^'ork 
bank,  because  it  would  mean  ton  great  a 
concentration  at  the  New  York  bank.  If  the 
New  York  bank  happened  to  do  better  than 
a  South  Carolina  bank,  ail  members  would  go 
there.  There  is  the  opportunity  in  the  bill  for 
a  member  whose  principal  place  o(  business 
is  in  one  district  to  belong  to  a  bank  in  the 
adjoining  district,  but  outside  of  that  there  is 
no  provision   it  is  impossible  under  the  terms 
of  the  bill  tor  a  cumpaiu  doing  business  in 
New  York  to  belong  to  a  .South  Carolina 
bank,^ 

By  requiring  the  FHLBank  districts  to 
include  only  whole  states,  the  Bank  Act 
created  the  possibility  that  some 
institutions  would  not  be  able  to  join 
the  FHLBank  that  was  the  most 
convenient  for  them,  even  though  the 
district  had  been  established  based  on 
the  "convenience  and  customary  course 
of  business"  standard.  The  original  bill 
considered  by  Congress  in  1932  would 
have  allowed  an  institution  unilaterally 
to  choose  to  join  a  FHLBank  in  an 
adjoining  district,  with  no  restriction 
placed  on  this  right.  That  language 
raised  concerns  that  an  institution  could 
become  a  member  of  an  adjoining 
district  irrespective  of  the  distance 
between  the  applicant  and  the  FHLBank 
of  the  adjoining  district.  During  the 
House  hearings,  a  change  was  proposed 
to  section  4{b)  of  the  Bank  Act.  and 
ultimately  incorporated  into  the  final 
legislation,  to  allow  adjoining  district 
membership  only  "if  demanded  by 
convenience  and  then  only  with  the 
consent  and  approval  of  the  (Bjoard,  ' 


•  Sectiun  b(i')  of  the  Bank  \i\  provided  a  '.united 
transition  period  during  vvhu  h    iuiniiH'ml>pr 
borrowers,"  institutions  lli.il  olhcrwisp  wpr>'  eligihlr 
for  FHLB.ink  mpmlxTstiip  tint  lacked  ttip  legal 
authority  under  slate  law  to  invest  in  equil\ 
securities  (and  thii'-  (  ould  not  invest  in  KHl.Baiik 
stoc-k),  could  obtain  FHLBank  advances  without 
becoming  ineml)ers   .See  12  I', S(!   142fi|e) 

'.See  Hearings  Before  A  Siitx  ommitlee  of  Ific 
('ommitlee  on  Banking  and  C^urreni  \  on  ,S   JflSM 
(Oeation  of  a  System  of  Federal  Home  Ltian  Banks] 
US,  .Senate.  72nd  Cjing.,  1st  .St.'ss.  ( iy:i2).  at  lld- 
117,  359-:!60 


See  Hearings  Before  A  Subcommittee  of 
the  Committee  on  Banking  and 
Currency  on  H.R.  7620  (Creation  of  a 
System  of  Federal  Home  Loan  Banks)  , 
US.  House  of  Representatives.  7i:nd 
Cong,.  1st  Sess.  (1932),  at  199 

A  related  statute,  the  Home  Owners 
Loan  Act  of  1933  (HOLA).  was  enacted 
one  year  after  the  Bank  Act  and,  in 
providing  for  the  chartering  of  federal 
savings  and  loan  associations,  stated 
that: 

Each  such  ifederal  savings  and  loanl 
association,  upon  its  inf.orporation.  shall 
become  automatically  a  member  of  the 
(FHLBankl  of  the  district  in  which  it  is 
located,  or  if  convenience  shall  require  and 
the  Board  approve,  shall  become  a  member 
of  a  IFHLBank]  of  an  ad|oinmg  district.  Such 
assoc  Jations  shall  qualify  for  sut  h 
membership  in  the  manner  provided  in  the 
IBank  Ai  tl  with  respect  to  other  members. 

12  U.S.C.  1464(n  The  House  Report 
on  the  HOL,\  incorporated  all  of  se<  tion 
4  of  the  Bank  Act  into  its  Report  and 
stated  that  the  bill,  apart  from  other 
minor  changes,  "does  not  otherwise 
disturb  the  functioning  of  the 
[FHLBank]  System  "  H  R  Rep  No.  55. 
72nd  Cong  .  ist  Sess  at  1  (April  25, 
1933), 

The  Bank  .'Kct  further  providod  thnt  an 
institution  eligible  for  membership 
could  become  a  member  of  a  FHLBank 
if  the  institution  satisfied  certain  criteria 
and  purchased  a  specified  amount  of  the 
FHLBanks  capital  stock  t.SVe  12  l'  S  C 
1424.  1426.)  The  FHLBank  System  was 
designed  to  be  a  cooperative,  in  that 
onlv  members  could  borrow  from  the 
FHLBanks,  and  ail  FHLBank  profits 
were  to  be  distributed  bat  k  to  the 
members  in  the  form  of  lower  loan  ratrs 
(advance  prices)  or  through  dividends 
on  purchased  shares  Th«'  Bank  Act 
further  authorized  the  FHLBanks  to 
raise  funds  by  selling  bonds,  which,  in 
keeping  with  the  cooperative  nature  of 
the  FHLBank  System,  would  be  the  joint 
and  several  obligations  of  all  of  the 
FHLBanks  in  the  FHLBank  System. 

B  Regulatory  and  Industry 
Developments 

When  the  FHLBank  Svstem  was 
established,  its  membership  base  was 
largely  confined  to  the  thrift  industry, 
which  consisted  of  nearlv  1 1 ,000  thrift 
institutions  Each  such  institution 
conducted  business  primarily,  if  not 
exclusively,  in  the  communitv  in  vvhic  h 
it  was  based.  In  1932,  thrift  institutions 
tended  to  be  small,  with  assets  [ier  thrift 
averaging  just  S7  7  million  (in  1999 
dollars).  By  comparison,  the  newly 
established  FHLBanks  were  much 
larger,  commencing  their  operations 
with  S125  million  (nearlv  SI  4  billion  in 
1999  dollars)  of  capital  provided  hv  the 


IS  Treasur\    \\  tiu.h  received  in  return 
125.000  shales  u!  FHLBank  stock." 

Since  1932,  the  size  and  nature  of  the 
membership  base  of  the  FHLBank 
Svstem  has  changed  significantly, 
principally  as  a  result  of  numerous 
statutor)'  amendments,  regulatory 
changes  and  industry  innovations 
affecting  the  banking  industry  generally, 
and  the  thrift  industry  and  the  FHLBank 
System  in  particular.  By  1989.  the 
number  of  thrift  institutions  had 
declined  to  3,087  (correspondingly,  the 
FHLBank  Svstem  had  3,177  members  at 
ttidt  time)  and  increased  in  average  asset 
size  to  nearlv  $.582  million  (in  1999 
dollars).  At  the  same  time,  regulatory 
changes  were  allowing  thrift  institutions 
to  engage  in  lines  of  business  that 
historically  had  been  restricted  to 
commercial  banks.  The  increasing 
similarity  of  the  two  types  of  depository 
institutions  provided,  in  part,  a 
rationale  for  the  amendments  to  the 
Bank  Act  in  1989  that  allowed 
commercial  banks  to  become  members 
of  the  FHLBank  System  This  change  in 
membership  eligibility  has  resulted  in  a 
substantial  increase  in  FHLBank  System 
mpmbership,  which  currently  exceeds 
"800  members  As  of  June  30.  2001. 
I   irnmerr  lal  banks  accounted  for  73 
percent  uf  FHLBank  System 
membership,  45  percent  of  its  capital, 
and  40  percent  of  total  advances 
outstanding. 

Though  trie  thrift  industry  had  been 
( (insolidating  since  the  1930s,  the 
number  of  commercial  banks  had 
changed  little  until  the  regulatory 
changes  that  began  in  the  early  1980s. 
These  regulatory'  changes  accelerated 
the  ongoing  consolidation  of  the 
hanking  industry  as  a  whole.  From  the 
early  1930s  to  1982.  the  number  of 
depository  institutions  declined  from 
over  25,000  to  17.869.  The  rate  of 
decline,  however,  increased  between 
1982  and  1992  (after  the  Gam-St 
Germain  ,\ct)  and  again  between  1992 
and  2000  (after  the  Office  of  Thrift 
Supervision  (OTS)  eased  its  branching 
policy  for  federal  savings  associations) 
so  that  by  December  31.  2000.  the 
number  of  commercial  banks  and  thrift 
institutions  totaled  just  9.905.  The 
consolidation  also  has  served  to 
increase  the  average  asset  size  of  these 
depository  institutions.  As  of  December 
2000,  they  held,  on  average,  assets  of 


*  The  FHLBank.<i  also  raised  capital  by  selling 
stock  to  their  members  The  Bank  Act  rt-quired  the 
FHLBanks  to  begin  repurchasing  the  <lock  from  the 
U.S,  Treasury  loan  once  the  amount  of  stock  i&sueil 
lu  their  members  equaled  the  initial  $125  million 
provided  by  the  t'  S  Treasury   The  FHLBanks 
began  to  repurchase  slock  from  the  Treasury  in 
1948  and  completed  the  repurchases  in  1951,  Since 
that  time,  all  FHLBank  stock  has  been  held 
exclusively  bv  the  members  of  the  FHLBanks 


.1 
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over  $700  million,  up  from  S373  million 
in  1992  and  from  S272  million  in  1982 
(valued  in  1999  dollars).^ 

An  essential  part  of  the  consolidation 
process  has  been  the  gradual 
dismantling  of  interstate  banking 
restrictions.  The  Riegle-.Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  lifted  the  last  of  the  national 
interstate  branching  prohibitions, 
completing  the  process  of  dismantling 
the  interstate  banking  restrictions  that 
had  been  occurring  on  a  piecemeal 
basis,  on  both  a  national  and  a  state 
level.'"  A  depositor\^  institution  now  has 
the  ability  to  operate  across  state  lines, 
and  may  do  so  by  establishing  de  novo 
branch  offices  in  other  states  (sub|ect  to 
certain  state  law  restrictions)  or  by 
assimilating  the  out-of-state  offices  of 
another  depository  institution  into  its 
own  branch  network, 

C.  Current  Environment 

Currently,  each  member  of  the 
FHLBank  System  is  a  member  solely  of 
the  FHLBank  in  the  district  in  which  the 
member  maintains  its  principal  place  of 
business.  No  single  institution  is  a 
member  of  more  than  one  FHLBank. 
although  certain  holding  companies  do 
own  separate  subsidiaries  that  are 
members  of  different  FHLBanks  The 


■'  For  the  source  of  information  regarding  the 
avpragp  asset  sizes,  see  FDIC     Histoncal  Statistics 
on  Banking,    at  http     \\-vf\\.i.fdic  gov/hsob/.  Two 
other  statistiLi  offer  evidence  of  consolidation: 
First   between  1980  and  1998,  the  share  of 
Lommercial  hank  assets  held  bv  the  fop  100 
commercial  banks  rose  from  46  8  percent  to  70  9 
percent  Second,  the  >ub,«tantial  rise  in  average 
asset  size  since  1982  tame  m  spite  of  thafact  that 
the  median  asset  size  has  remained  relatively  stable 
.\  rising  mean  asset  size  relative  to  median  asset 
size  IS  evidence  of  increased  concentration  at  the 
high  end  of  the  distribution 

'^^Historically  the  FHLBB  pennitted  federal 
savings  and  loan  associations  to  branch  only  within 
the  state  in  which  ihev  maintained  their  home 
office,  although  in  1981  the  FHLBB  amended  its 
branching  pnlicv  to  permit  limited  interstate 
branching  in  connection  with  the  resolution  of 
failing  savings  and  loan  associations   12  CFK 
356,5(a)(31  (19821  The  Garn-St  Germain  Deposilorv 
Institutions  .^ct  of  1982  expanded  the  authority  lo 
allow  interstate  branching  in  connection  with  the 
acquisition  of  failed  savings  and  loan  associations 
and  also  allowed  failed  commercial  banks  to  be 
acquired  bv  out-of-state  bank  holding  companies 
Pub   Law  No   97-320  ^  116,  *»  123,  96  .Slat    14h4 
(t3ct    15.1982)  The  Financial  Institutions  Reform 
Recovery,  and  Enforcement  .\a  of  1989  (FlRRE.^i 
allowed  out-of-state  (  ommercial  banks  to  acquire 
healthy  savings  associations.  Pub   Law  No,  101-73. 
<»fi01    U)3  Stat    18i   408  !,*iUR  9    19891.  and.  in 
1992,  the  CJTS  allowed  interstate  branching  for  all 
federal  savings  assfx;iations   See  12  CFR  556,5 
(19<»3)  The  Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  .Act  of  1994  authorized 
commercial  banks,  as  of  lune  1,  1997,  to  establish 
interstate  branch  offices,  which  allowed  affiliated 
banks  in  different  states  to  consolidate  into  one 
bank  charter  with  interstate  offices,  and  allowed 
banks  greater  authority  to  engage  in  mlerslatr 
mergers  and  acquisitions   Pub   l.aw  No,  103-328, 
i>  102,  108  Stat   2338   2343  LSept   29.  19941. 


consolidation  in  the  banking  industr>'. 
however,  has  affected  the  membership 
of  the  FHLBanks.  For  example,  most 
FHLBanks  now  have  one  or  two 
members  that  are  disproportionately 
large.  For  example,  as  of  March  31, 
2001,  2000,  SIX  of  the  12  FHLBanks  had 
one  or  more  members  that  accounted  for 
at  least  20  percent  of  the  FHLBank's 
total  advances  outstanding,  and  nine  of 
the  FHLBanks  had  at  least  one  member 
that  was  larger,  in  terms  of  asset  size, 
than  the  FHLBank  itself.  Furthermore,  a 
substantial  portion  of  FHLBank 
activities  is  with  members,  particularly 
large  members,  that  have  a  multi-district 
presence  Th^'  presence  of  both  large 
members  and  members  that  conduct 
business  in  other  FHLBank  districts  has 
the  potential  to  affect  the  operations  of 
the  FHLBanks  and  the  FHLBank 
System. 

1 .  Large  Members 

Large  financial  institutions  that  are 
FHLBank  System  members  tend  to  be 
large  users  of  FHLBank  services,  in  part, 
to  support  their  housing  finance 
activities  natitmwide  In  fact,  of  the  top 
50  mortgage  originators  nationwide 
during  1999.  14  were  FHLBank 
members,  and  an  additional  28  had 
affiliates  that  could  provide  them  with 
indirect  access  to  FHLBank  services. 
Together,  FHLBank  members  and  their 
affiliates  accounted  for  over  44  percent' 
of  single-familv  mortgage  originations  in 
1999,  As  continued  consolidation  will 
result  in  an  increasing  number  of  ever- 
larger  members,  the  potential  for  such 
members  to  affect  the  pricing, 
operations,  and  stability  of  the  FHLBank 
System  will  also  increase. 

One  concern  associated  with  large 
members  is  that  they  have  the  potential 
to  cause  rapid  and  substantial  swings  in 
the  volume  of  advances  and  other 
services  at  their  FHLBank.  The  large 
members  (with  principally  short-term 
advances)  can  affect  such  volume 
changes  because  they  have  alternative 
funding  sources,  such  as  access  to  the 
capital  markets,  and  they  can  make 
business  decisions,  such  as  merging, 
consolidating,  or  relocating,  that  affect 
the  degree  of  business  they  conduct 
with  their  FHLBank  To  the  extent  that 
a  FHLBank  seeks  to  avoid  significant 
swings  in  business  activity,  the  large 
member  is  positioned  to  achieve  price 
or  other  concessions  from  that 
FHLBank 

Even  though  a  large  member  has  the 
potential  to  cause  large  fluctuations  in 


a  FHLBank's  earnings  and  asset  base, 
there  are  other  factors  that  may  lessen 
the  likelihood  of  a  large  member 
actually  having  such  an  effect  on  the 
policies  of  an  individual  FHLBank, 
First,  the  flexible  capital  structure  and 
low  fixed  costs  of  the  FHLBanks  allow 
them  to  expand  or  contract  their  balance 
sheets  with  relatively  little  effect  .on 
their  ability  to  service  remaining 
members  in  a  manner  consistent  with 
the  public  purpose  of  the  FHLBank 
System."  As  evidence  of  this  flexibility, 
nine  of  the  12  FHLBanks  could  lose 
their  largest  member  in  terms  of 
advances  and  still  have  assets  in  excess 
of  that  of  the  smallest  FHLBank. 
Second,  the  cooperative  structure  of  the 
FHLBank  System,  where  all  members 
own  shares  in  their  FHLBank,  reduces 
the  incentive  for  members  to  bargain  for 
concessions  from  their  own  FHLBank, 
because  such  concessions,  to  the  extent 
they  depress  the  profitability  of  the 
FHLBank,  will  be  reflected  in  lower 
dividends,  higher  future  advance  rates, 
or  reduced  services  from  the  FHLBank 
to  all  members.  Third,  the  Bank  Act 
limits  the  ability  of  a  member  to  obtain 
concessions  from  its  FHLBank. 
Specificcilly,  section  7(j)  of  the  Bank  Act 
requires  the  directors  of  the  FHLBanks 
to  administer  the  affairs  of  their 
FHLBank  fairly  and  without 
discrimination  in  favor  of  or  against  any 
member  borrower.  (See  12  U.S. C. 
1427(j).)  The  FHLBanks,  therefore,  may 
not  offer  a  price  concession  to  a  large 
member  (except  for  volume  and  risk- 
related  discounts)  without  also  making 
it  available  to  all  other  members.  {See  12 
CFR  950.5(b)(2).)  In  addition,  existing 
law  limits  the  number  of  votes  any  one 
member  can  cast  for  a  FHLBank  director 
from  its  state  to  the  average  number  of 
shares  of  FHLBank  stock  required  to  be 
held  by  all  members  in  that  state, 
effectively  limiting  the  ability  of  large 
members  to  control  the  election  of 
FHLBank  directors. 

Another  concern  raised  by  the  advent 
of  large  members  in  the  FHLBank 
System  is  that  such  members  may 
present  a  concentration  of  credit  risk,  as 
a  small  number  of  members  may 
accoimt  for  a  large  percentage  of  the 
FHLBank's  advances  or  other  activities. 
Such  concentration  of  credit  risk  could 
subject  the  FHLBank  to  losses  of  a 
signiflcant  magnitude  if  these  members 
were  to  experience  substantial  financial 


'  Based  on  Home  Mortgage  Disclosure  Act  data 
Represents  percent  of  loans  originated 
Iconventional  single-family  purchases  and 
refinancings) 


"The  mission  of  the  FHLBanks  is  to  provide  to 
their  members  and  housing  associates  financial 
products  and  services,  including,  but  not  limited  to 
advances,  that  assist  and  enhance  such  members' 
and  housing  associates'  financing  of:  (a)  Housing, 
including  single-family  and  multi-family  housing 
serving  consumers  at  all  income  levels:  and  (b) 
community  lending  (See  12  CFR  940,2), 
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difficulties.  To  some  extent,  the 
existence  of  large  member  institutions 
means  that  such  concentrations  of  credit 
risk  are  inevitable.  The  risks  to  any  one 
FHLBank.  however,  are  limited  by 
several  features  of  the  FHLBank  System. 
First  and  foremost,  advances  and  most 
other  activities  are  secured  by  the 
member's  collateral,  which  lessens  the 
likelihood  of  a  FHLBank  incurring  a 
loss.  In  fact,  the  FHLBank  System  has 
never  experienced  a  credit  loss  from 
such  activity  with  its  members.  Second, 
the  FHLBanks  have  proven  to  be  quite 
flexible  in  responding  to  fluctuations  in 
membership.  In  particular,  different 
FHLBanks  have  endured,  with  little  or 
no  consequences,  instances  where  large 
members  have  withdrawn  from 
membership  or  significantly  reduced 
their  activity  with  the  FHLBank. 
Finally,  because  the  consolidated 
obligations  for  which  one  FHLBank  is 
the  primary  obligor  also  are  the  joint- 
and-several  liabilities  of  all  the 
FHLBanks,  the  risks  to  any  one 
FHLBank  are  effectively  backed  by  the 
full  capital  base  of  the  FHLBank  System. 
Another  concern  associated  with  large 
member  institutions  and  their  potential 
to  alter  significantly  the  volume  of  their 
activities  within  any  one  FHLBank  is 
that  such  actions  may  have 
consequences  for  the  Affordable 
Housing  Program  (AHP).  Through  the 
AHP,  the  FHLBanks  provide  subsidies 
to  members  for  the  funding  of  affordable 
owner-occupied  and  rental  housing 
projects."'  Because  the  amount  of  AHP 
funds  available  in  any  given  year 
depends  on  the  net  income  of  each 
FHLBank,  some  parties  have  expressed 
concern  that  the  withdrawal  of  a  large 
member  would  cause  the  FHLBanks 
earnings,  and  therefore  AHP  funding,  to 
be  reduced.  Even  if  a  large  member's 
withdrawal  from  membership  were  to 
have  that  effect  on  a  given  FHLBank,  if 
that  member  were  to  become  a  member 
of  another  FHLBank,  the  total  AHP 
funding  for  the  FHLBank  System  may  be 
unaffected.  Specifically,  reduced 
funding  associated  with  the  decreased 
earnings  of  the  one  FHLBank  are  likely 


"Sep  12  L'S.C.  1430li)(l)  Section  10(j)|5)  uf  Ihp 
Bank.  Act  provides  generally  that  each  FHLBank 
shall  contribute  annually  to  its  AHP  10  percent  of 
the  FHLBank  s  net  earnings  for  the  previous  year 
If  the  aggregate  amount  of  such  payments  is  not  at 
least  $100  million,  each  FHLBank  must  contribute 
to  its  ,\HP  its  pro  rata  share  of  SlOO  million   Si'f 
12  V  SC   1430(|)(.S)  The  Finance  Board  s 
implementing  AHP  regulation  requires  ea(  h 
FHLBank  to  establish  a  competitive  scoring  process, 
subjet  t  to  overall  eligibility  requirements  and 
scoring  parameters  set  forth  in  the  AHP  n^ulation. 
for  awarding  of  the  FHLBanks  AHP  funds  to  its 
members  See  12  CFR  951  5(b).  951  til bl  Members 
apply  to  the  FHLBank  of  which  they  are  a  member 
for  AHP  funds  on  behalf  of  sponsors  of  specifu 
housing  projects. 


to  be  matched  by  the  increased  funding 
associated  with  the  higher  earnings  of 
the  other  FHLBank.  Nonetheless,  the 
geographic  distribution  of  funding 
among  FHLBanks  could  be  significanth 
altered. 

2.  Members  With  a  Multi-District 
Presence 

In  varying  degrees,  some  members 
now  have  the  ability  to  operate  in  more 
than  one  FHLBank  district,  and  engage 
in  business  with  more  than  one 
FHLBank.  As  with  large  members,  the 
presence  of  members  with  multi-district 
activities  has  the  potential  to  affect  the 
pricing,  operations,  and  stability  of  the 
FHLBanks  and  the  FHLBank  System 
Such  effects  could  arise  because  some 
multi-district  activities  create  the 
potential  for  competition  among  the 
FHLBanks  for  member  business  that  was 
not  contemplated  when  Congress 
created  the  FHLBank  System 
Depending  on  the  nature  of  such 
competition,  if  might  either  contribute 
to  the  efficient  achievement  of  the 
FHLBank  System's  housing  finance 
mission,  or  undermine  the  cooperative 
nature  of  the  FHLBank  System 
Allowing  concurrent  membership  in 
more  than  one  district  for  a  single 
institution  would  amount  to  redefining 
the  rules  governing  multi-district 
activity  for  such  members,  and  perhaps 
increase  the  opportunity  for  other 
members  to  engage  in  multi-distnc:t 
activity,  thus  potentially  increasing  the 
competitive  pressures  facing  the 
FHLBanks. 

Certain  members  already  conduct  a 
significant  amount  of  business  activity 
across  district  lines.  This  activity  occurs 
through  a  number  of  channels.  The  only 
way  for  a  member  to  achieve  something 
comparable,  in  terms  of  member  access 
and  benefits,  to  concurrent 
memberships  in  multiple  FHLBanks. 
under  current  rules,  is  through  the 
holding  company  structure,  where  two 
or  more  subsidiaries  of  a  holding 
company  are  each  a  member  of  a 
different  FHLBank.  Holding  companies 
can  cause  their  subsidiaries  to  shift  or 
pledge  assets  among  themselves, 
regardless  of  their  location  or 
membership  status.  This  flexibility 
affords  these  holding  companies  the 
ability  to  "FHLBank  shop"  to  obtain 
more  favorable  prices  for  FHLBank 
services.  Such  FHLBank  shopping  puts 
the  FHLBanks  in  competition  with  earh 
other,  which  was  not  contemplated 
when  Congress  created  the  FHLBank 
System.  The  potential  for  such 
competition  is  significant  given  the 
number  of  holding  companies  in  the 
FHLBank  System.  Currently.  72  percent 
of  members  are  subsidiaries  of  holding 


companies.'"  Moreover.  104  depository 
institution  holding  companies  have 
subsidiaries  that  are  members  of 
different  FHLBanks.  The  subsidiaries  of 
those  holding  companies  account  for  36 
percent  of  total  FHLBank  System 
advances  outstanding.  Furthermore, 
going  forward  under  the  new  capital 
structure  required  by  Gramm-Leach- 
Blilev  .\rt.  Public  Law  106-102,  133 
Stat    1.338  (Nov.  12.  1999]  (GLB  Act). 
FHLBank  shopping  may  not  be  limited 
to  prices  for  services.  Specifically, 
because  the  GLB  Act  does  not  require  all 
FHLBanks  to  have  the  same  stock 
purchase  requirements,  a  FHLBank 
(  ould  attempt  to  compete  for  certain 
members'  business  by  setting  stock 
purchase  requirements  that  are  more 
favorable  to  those  members.  Although 
Finance  Board  approval  will  be 
net  essarv  before  implementing  any 
(.apital  plan.  FHLBanks  have  expressed 
a  desire  for  the  flexibility  to  adjust  their 
stock  purchase  requirements  within 
reasonable  ranges.  If  approved,  each 
FHLBank  would  have  an  ability  to  set 
those  requirements  in  such  a  way  as  to 
attract  the  business  of  members  with 
multi-district  access  or  concurrent 
memberships. 

Currently,  a  holding  company 
structure  allows  the  company  to  secure 
the  benefits  of  membership  in  two  or 
more  FHLBanks  through  its  member 
affiliates  In  recent  years,  the 
I  onsolidation  of  the  banking  industry 
and  the  passage  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  .■Xct  of  1^)94  have  induced 
many  banking  companies  to  adopt  an 
interstate  branch  structure,  rather  than 
operate  with  numerous  banking 
subsidiaries  .\n  institution  with  an 
interstate  branch  network  is  currenUy 
not  permitted  membership  in  more  than 
one  FHLBank.  Consequently,  this 
situation  has  prompted  several  members 
that  have  a(  quired  members  of  other 
FHLBanks  through  a  merger  to  seek 
permission  to  bet:ome  a  member  of  the 
FHLBank  of  the  merged  member,  or  to 
( iintinue  the  membership  of  the  merged 
member,  sfi  that  it  may  obtain  the 
benefits  of  membership  in  more  than 
(ine  FHLBank  without  having  to 
maintain  separate  banking  subsidiaries. 
More  requests  for  concurrent 
membership  by  single  institutions  could 
arise.  gi\  en  the  prevalence  of  members 
with  geographically  dispersed  branch 
nelworks  As  of  June  30,  2000,  188  of 
the  FHLBank  System's  7,205  bank  and 
tlinft  members  had  branch  offices  in 
more  than  one  FHLBank  district.  These 
members  accounted  for  37  percent  of 


'"  Many  of  these  are  the  only  subsidiary  of  unitary 
bank  or  unilarv  thrift  holding  companies. 
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total  deposits  in  all  member  commercial 
banks  and  thrifts. 

Although  subject  to  limits,  there  are 
other  means  by  which  members  can 
access  the  sen,'ices  of  more  than  one 
FHLBank.  For  example,  certain 
members  currently  obtain  unsecured 
credit  from  FHLBanks  of  which  they  are 
not  members.  Finance  Board  policies 
permit  the  FHLBanks  to  extend  short- 
term  unsecured  credit  to  eligible 
counterparties,  but  restrict  those 
counterparties  to  institutions  that  are  in 
the  banking,  housing,  finance,  or 
securities  industries.  The  Finance  Boani 
also  imposes  credit-quality  restrictions 
on  a  FHLBank's  extensions  of  unsecured 
credit.  Nothing  in  the  Bank  Act  or  in  the 
Finance  Board's  regulations  or  policies, 
however,  requires  an  eligible 
counterparty  to  be  a  member  of  the 
FHLBank  extending  the  unsecured 
credit.  Thus,  a  member  may  obtain 
limited  amounts  of  unsecured  loans 
(typically,  federal  funds)  from  its  own 
FHLBank,  as  well  as  from  other 
FHLBanks.  The  unsecured  credit  market 
is  thus  an  area  where  FHLBanks  already 
have  the  potential  to  compete  with  one 
another.  As  of  August  31.  2001,  80 
percent  of  the  unsecured  credit 
outstanding  from  the  FHLBanks  to 
members  had  been  extended  by 
FHLBanks  to  members  of  other 
FHLBanks 

The  FHLBanks'  AHPs  provide  another 
way  that  member  activities  can  reach 
across  FHLBank  districts.  Over  the  10- 
year  history  of  the  AHP.  8  FHLBanks 
have  provided  AHP  funds  to  their 
members  to  support  118  out-of-district 
AHP  projects,  which  represents 
approximately  2.4  percent  of  total  .AHP 
hinds  This  percentage  has  been  higher 
in  recent  years,  reaching  5.7  percent  in 
1999  and  3.3  percent  in  2000.  The  AHP 
regulation  gives  a  FHLBank  the 
discretion  to  prohibit  the  use  of  its  .AHP 
funds  to  support  out-of-district  projects 
See  12  CFR951.5(b)(10)(i)(B)." 
Nonetheless,  all  but  two  of  the 
FHLBanks  currently  permit  such  out-of- 
district  funding. 

Finally,  member  assets  may  be  spread 
among  FHLBank  districts  as  a  result  of 
inter-FHLBank  operations.  For  example, 
advances  and  acquired  member  assets 
(AMAs)  can  be  sold  or  'participated" 
between  and  among  the  FHLBanks.'^ 


"  Diinng  lht>  .-M-IP  rulemdking  prix;ess. 
r.ummpnler<i  indirdled  thai  thfre  were  both 
ddvant^iifs  and  disridvanlagps  to  dllowing 
FHLBank.s  in  .idnpi  prnhibidon.s  m  funding  of  oul- 
(jf-distnct  pmiects  .Xctordingly.  the  Finance  Board 
determined  to  leave  the  decisions  on  whether  to 
adopt  sue  h  prcihibitions  to  the  discretion  of  each 
FHLBank.  in  [uiiMjlt.ition  with  its  Advisory 
(Council 

'-.Ml  IJ  FHl.Brink.s  have  cstahlished  various 
meralwr  mortgage  asset  programs  to  assist  their 


Although  the  sale  or  participation  of 
advances  is  relatively  uncommon, 
currently  more  than  half  of  the  total 
outstanding  balance  of  AMAs  has  been 
participated  bv  the  acquiring  FHLBanks 
to  other  FHLBanks. 

Although  not  all  multi-district 
activities  translate  into  greater 
competition  among  the  FHLBanks,  for 
those  that  do.  there  are  a  number  of 
factors  that  mitigate  the  extent  of  such 
competition  among  FHLBanks. 
Specificallv.  FHLBanks  are  required  to 
applv  standards  and  criteria  for 
evaluating  member  advances 
(  onsistentiv  and  without 
discrimination  Thus.  FHLBanks  may 
not  offer  discounted  pricing  to  a 
"FHLBank  shopper  "  unless  that  client 
has  creditworthiness  or  other 
qualifications  for  better  terms  for  which 
all  members  could  potentially  qualify. 
Further,  Finance  Board  regulations  (12 
CFR  950  5(h))  require  thatFHLBanks 
price  their  advances  at  or  above  their 
marginal  cost  of  funds,  providing  a 
lower  limit  for  advance  prices  that 
protects  the  FHLBanks'  profitability. 
Finally,  any  such  competition  that 
could  prove  destructive  would  be 
detected  and  addressed  by  safety-and- 
soundness  requirements  that  are 
enforced  bv  annual  on-site  Finance 
Board  examinations  and  off-site 
monitoring. 

The  current  inter-district  activities  by 
members  have  affected  the  regional 
franchises  of  the  FHLBanks,  in  spite  of 
the  existing  practice  that  allows 
institutions  to  become  members  of  only 
one  FHLBank  Modifying  existing 
practice  to  allow  institutions  to  become 
members  of  more  than  one  FHLBank 
cimcurrently  would  likelv  serve  to 
increase  the  potential  competition 
among  the  FHLBanks.  Nonetheless. 
such  a  modification  may  also  have 
benefits  for  the  stability  of  any  one 
FHLBank.  Depending  on  how  such 
concurrent  memberships  are  structured. 
they  may  act  to  limit  the  concentration 
of  risks  that  arise  when  institutions 
become  disproportionately  large 
members  of  a  single  FHLBank.  Whether 
such  changes  would  promote  or  detract 
from  the  ability  of  the  FHLBank  System 
to  achieve  its  public  purpose  is  an 
important  issue  for  consideration.  Part 
ill  of  this  notice  identifies  specific 
questions  on  this  and  other  issues  raised 
in  this  section. 


n.  Petitions  for  Multiple  FHLBank 
Memberships  for  a  Single  Depository 
Institution 

It  is  against  this  background  of  the 
current  practice  and  structure  of  the 
FHLBank  System  that  three  FHLBanks 
have  submitted  petitions  to  the  Finance 
Board  requesting  that  the  Finance  Board 
permit  a  single  depository  institution  to 
become  a  member  of  more  than  one 
FHLBank  concurrently. 

A.  Current  Rules 

Currently,  each  member  of  the 
FHLBank  System  is  a  member  solely  of 
the  FHLBaiik  in  the  district  of  which  the 
member  maintains  its  principal  place  of 
business.  No  single  institution  is  a 
member  of  more  than  one  FHLBank, 
although,  as  noted  above,  there  are  over 
100  holding  companies  nationwide  that 
own  separate  affiliates  that  are  members 
of  different  FHLBanks.  If  a  holding 
company  that  owns  a  member  of  one 
FHLBank  acquires  a  depository 
institution  that  is  a  member  of  another 
FHLBank  and  then  holds  the  two 
institutions  as  separate  subsidiaries, 
each  subsidiary'  can  remain  a  member  of 
its  own  FHLBank.  If,  however,  the 
holding  company  opts  to  merge  the  two 
institutions,  current  rules  provide  that 
the  FHLBank  membership  of  the 
disappearing  institution  terminates 
when  it  is  merged  into  the  other 
institution. '3  {See  12  CFR  925.24(a).)  As 
a  result  of  one  such  merger,  the  Finance 
Board  has  been  presented  with  an  issue 
that  it  has  not  previously  addressed, 
which  is  whether  a  single  depository 
institution  may  be  a  member  of  more 
than  one  FHLBank  at  the  same  time. 

B.  Petitions  for  Multiple  FHLBank 
Memberships 

On  December  11.  2000.  the  Finance 
Board  received  from  the  Federal  Home 
Loan  Bank  of  Dallas  (Dallas  FHLBank)  a 
petition  (Petition)  requesting  that  the 
Finance  Board  approve  an  application 
that  would  allow  an  institution  that 
currently  is  a  member  of  the  Federal 
Home  Loan  Bank  of  San  Francisco  (San 
Francisco  FHLBank)  to  become,  in 
addition,  a  member  of  the  Dallas 
FHLBank.  The  institution  seeking  dual 
FHLBank  memberships,  Washington 
Mutual  Bank,  FA  (WMBFA).  is  a  federal 
savings  association  located  in  Stockton, 
California,  i-*  WMBFA  applied  for 


members.  The  programs  all  involve  the  investment 
by  the  FHLBank  in  loans  origiiialed  by  members. 


'■'The  result  would  be  the  same  even  if  no 
holding  company  were  involved  Thus,  if  a  member 
of  one  FHLBank  were  to  merge  into  a  member  of 
another  FHLBank.  the  membership  of  the  former 
institution  would  terminate  upon  the  cancellation 
of  its  charier,  which  typically  occurs  when  the 
merger  takes  effect. 

'*  As  of  lune  30.  2001 .  WMBFA  was  the  largest 
memljer  of  the  San  Francisco  FHLBank.  with 


membership  in  the  Dallas  FHLBank  in 
connection  with  its  merger  with  Bank 
United,  a  federal  savings  bank  located  in 
Houston.  Texas,  that  had  been  the 
largest  member  of  the  Dallas 
FHLBank.  15  As  described  above,  upon 
consummation  of  the  merger  into 
WMBFA  on  February  13,  2001,  Bank 
United's  membership  in  the  Dallas 
FHLBank  terminated.  Before  submitting 
the  Petition  to  the  Finance  Board,  the 
Dallas  FHLBank  had  approved  the 
membership  application  submitted  by 
WMBFA,  contingent  upon  the  Finance 
Board  also  approving  the  application 
under  section  4(b)  of  the  Bank  Act  (12 
U.S.C.  1424(b)).  The  Finance  Board 
published  a  notice  of  its  receipt  of  the 
Petition,  and  received  requests  to 
intervene  and  comment  letters  from  1 1 
parties,  including  five  FHLBanks.  two 
FHLBank  members,  three  community 
development  organizations,  and  a  trade 
association.  Certain  of  those  parties 
have  asked  the  Finance  Board  to  address 
the  issues  associated  with  multiple 
FHLBank  memberships  through  a 
rulemaking,  rather  than  through  an 
adjudication  of  the  Petition.  More 
recently,  the  Finance  Board  has  received 
from  the  Federal  Home  Loan  Bank  of 
New  York  (New  York  FHLBank)  a 
similar  i>etition  to  allow  Fleet  National 
Bank,  Providence,  Rhode  Island  (Fleet), 
a  member  of  the  Federal  Home  Loan 
Bank  of  Boston,  to  become  a  member  of 
the  New  York  FHLBank  as  a  result  of  its 
merger  on  March  1,  2001  with  Summit 
Bank,  Hackensack,  New  Jersey  (Summit- 
NJ),  which  formerly  had  been  a  member 
of  the  New  York  FHLBank. '^  The 
Finance  Board  also  has  received  frtim 
the  Federal  Home  Loan  Bank  of  Chicago 
(Chicago  FHLBank)  a  similar  petition  to 
allow  Charter  One  Bank.  F.S.B., 
Cleveland,  Ohio  (Charter  One),  a 
member  of  the  Federal  Home  Loan  Bank 
of  Cinciimati,  to  become  a  member  of 
the  Chicago  FHLBank  as  a  result  of  its 
merger  on  July  2,  2001  with  Liberty 
Federal  Bank,  Hinsdale,  Illinois. 


approximately  43  percent  of  its  total  advances  and 
41  percent  of  its  total  capital  stock.  WMBFA  has 
over  1,126  branch  offices  located  in  California. 
Texas,  and  Florida  Washington  Mutual,  Inc  . 
Seattle.  Washington,  is  a  savings  and  loan  holding 
company  that  owns  WMBFA,  as  well  as  two 
institutions  that  are  members  of  the  Federal  Home 
Loan  Bank  of  Seattle,  and  one  that  is  a  nr.ember  of 
the  Federal  Home  Loan  Bank  of  Topeka 

'■*  As  of  December  31,  2000,  Bank  United  held 
approximately  26  percent  of  the  total  advances  and 
18  percent  of  the  total  capital  stock  of  the  Dallas 
FHLBank.  Bank  United  also  had  over  150  branch 
offices  Texas 

"■The  merger  also  involves  two  other  institutions. 
Summit  Bank,  Bethlehem,  Pennsylvania,  and 
Summit  Bank,  Norwalk,  Connecticut,  neither  of 
which  is  revelant  for  FHLBank  membership 
purposes. 


(Liberty  Federal),  which  formerly  had 
been  a  member  of  the  Chicago  FHLBank 

C.  Legal  Considerations 

A  fundamental  threshold  issue  is 
whether  the  Bank  Act  authorizes  an 
institution  to  become  a  member  of  more 
than  one  FHLBank.  For  example,  within 
the  context  of  section  4(b}  of  the  Bank 
Act,  the  question  is  raised  whether  an 
institution  may  become  a  member  of 
more  than  one  FHLBank.  or  whether  it 
is  simply  provided  an  alternative,  in 
limited  circumstances,  to  become  a 
member  of  a  FHLBank  other  than  the 
one  in  whose  district  it  has  its  principal 
place  of  business.  {See  12  U  S  C 
1424(b).)  Since  its  enactment  in  1932, 
section  4(b)  of  the  Bank  Act  has  been 
amended  only  one  time,  which 
amendment  struck  from  the  statute 
references  to  "nonmember  borrowers" 
that  the  Congress  described  as 
obsolete.'^  If  the  Finance  Board  were  to 
determine  that  section  4(b)  of  the  Bank 
Act  authorizes  an  institution  to  become 
a  member  of  more  than  one  FHLBank, 
the  Finance  Board  also  would  have  to 
establish  standards  for  determining 
what  constitutes  "demanded  by 
convenience"  under  section  4(i>)  for  any 
institution  that  seeks  membership  in  an 
adjoining  FHLBank.  In  Part  III  of  this 
notice,  the  Finance  Board  requests 
conmient  on  what  factors  the  Finance 
Board  should  consider  in  determining 
whether  an  additional  membership 
would  meet  the  "demanded  by 
convenience"  requirement  established 
by  section  4(b)  of  the  Bank  Act.  As  a 
related  matter,  the  Finance  Board  also 
requests  comment  on  how  the 
"demanded  by  convenience"  standard 
should  be  applied  in  the  case  of  an 
institution  that  simply  seeks  to  become 
a  member  of  an  adjoining  FHLBank.  re  . 
in  lieu  of  becoming  a  member  of  the 
FHLBank  where  it  maintains  its 
principal  place  of  business 


'"The  House  Conference  RepK>rl  on  FIRREA, 
which  amended  the  Bank  Act  in  1989.  state*  Ihat 
those  nonmember  borrower  provisions  were 
removed  because  they  were  obsolete  Sef  H  R. 
Conference  Report  No   101-222   lOlsi  (Umg..  1st 
.Sess  at  426  (Aug  4.  1989)   FIRREA  left  intact 
section  5(f)  of  the  HOL.^  which  separaleU 
address<!d  the  adjoining  district  issue  fur  federal 
savings  and  loan  associations  It  was  not  until  the 
Gramm-Uach-Bliley  Act  of  1999  thai  section  ^'Vi 
the  HOLA  was  amended  That  amendment 
provided  for  voluntary  FHLBank  member«.lii[  foi 
federal  savings  associations,  but  made  nti  refereiii  i 
to  the  adjoining  district  issue  .Section  hi!)  as 
amended,  stateji:  "After  the  end  of  the  b-munth 
period  beginning  on  November  12.  1999  a  FederHl 
savings  association  may  become  a  member  o{  the 
1  FHLBank!  System,  and  shall  qualify  for  such 
membership  in  the  manner  provided  by  the  IBank] 
Act.'   12  use  1464(0 


if 


D  Multiple  FlUJiank  Membership 

Issues 

If  the  P'lnance  Board  were  to  permit 
multiple  FHLBank  momberships  under 
the  Bank  Act,  a  number  of  regulatory 
issues  would  need  to  be  resolved,  some 
of  which  mav  rpquire  statutor)'  or 
regulator)  ampndments  Part  III  of  this 
notice  identifies  specific  questions  on 
these  issues  for  which  the  Finance 
Board  is  soliciting  comment.  Several  of 
these  issues  are  discussed  further  below 

1   Membership  Restrictions 

If  the  Finance  Board  were  to  permit 
multiple  FHLBank  memb«?rships  for  a 
single  depositor\'  institution  under 
section  4(b)  of  the  Bank  Ad  a  finant  lal 
institution  that  conducts  significant 
portions  of  its  business  m  different 
states  could,  in  theorv-,  bw.tjme  a 
member  of  several  FHLBanks 
depending  on  how  manv  FHLBank 
districts  adjoin  the  FHLBank  district 
where  the  institution  maintains  its 
principal  place  of  business   For 
example,  an  institution  with  its 
principal  place  of  business  in  the 
Cincinnati  or  Dallas  FHLBank  distri(  ts 
could,  in  theory,  become  a  member  of 
up  to  six  other  FHLBanks  ,\n 
institution  with  its  principal  place  of 
business  in  the  Des  Moines  FHLBank 
district  could,  in  theory,  become  a 
member  of  up  to  five  other  FHLBanks. 
In  contrast,  an  institution  with  its 
principal  place  of  business  in  the 
Boston  FHLBank  distnct  could  become 
a  member  of  only  one  other  FHLBank 
Such  a  result  raises  questions  about  the 
disparate  treatment  of  members  under 
the  Bank  Act,  particularly  as  amended 
by  the  GLB  Act,  which  was  intended  to 
equalize  access  to  the  FHLBank  ,Svstem 
for  all  members  While  permitting 
multiple  FHLBank  memberships 
arguably  could  mitigate  concerns  about 
large  member  concentration  in  a 
particular  FHLBank,  the  solution  mav 
be  rendered  more  or  less  effe<:tivp 
depending  on  geographv    Moreover  the 
solution  may  b<  r  ompletelv  unavailable 
in  the  case  of  a  merger  of  two  members 
whose  FHLBank  districts  do  not  adjoin 
If  membership  in  one  FHLBank  carries 
with  it  the  opportunity  to  become  a 
member  of  up  to  six  other  FHLBanks  but 
membership  in  another  FHLBank  carries 
the  opportunity  to  bfKiime  a  member  of 
one  or  two  other  FHLBanks  then  some 
FHLBanks  and  their  members  may  be 
placed  at  a  disadvantage  relative  to 
certain  other  FHLBank.'-  and  their 
members.  Such  disparate  treatment  of 
FHLBanks  and  their  members  could 
raise  both  legal  and  safety  and 
soundness  concerns  for  the  Finance 
Board 


I 


50372 


Federal  Register /Vol    66,  No.  192 /Wednesday.  October  3.  2001 /Proposed  Rules 


On>^  possible  means  of  addressing 
those  c(3ncerns  ^vouki  be  to  limit  the 
number  of  FHLBanks  in  which  any  one 
institution  couki  be  a  member.  For 
example  if  the  Finance  Boarci  were  to 
limit  institutions  to  nu  more  than  two 
FliLBank  memberships,  then  any 
rnncerns  about  disparate  treatment  of 
member^  based  fmh'  njt  geography  may 
well  be  moot,  although  the  possibility  of 
the  member    FHLBank  shopping"  (i.e.. 
plaving  one  FHLBank  against  another) 
would  remain.  If  the  Finance  Board 
were  to  permit  an  institution  to  become 
a  member  of  more  than  one  FHLBank. 
the  Finance  Board,  in  Part  III  of  this 
notice,  requests  comment  on  how'  best 
to  treat  all  members  equal!  v  under  the 
Bank  .\c\.  whether  the  Finance  Board 
should  limit  the  number  of  FHLBanks 
that  a  member  mav  join,  and  if  so.  how- 
it  should  structure  those  limits  in  order 
to  discourage  activities  such  as 
"FHLBank  shopping." 

2.  FHLBank  Capital  Stock 

Under  the  existing  capital  stock 
purchase  requirements,  which  remain  in 
effect  until  a  FHLBank  implements  its 
new  capital  structure  plan  under  the 
GLB  Act.  each  member  must  subscribe 
to  an  amount  of  FHLBank  stock  ^»qual  to 
the  greater  of  1  percent  of  the  member's 
residential  mortgage  assets  or  5  percent 
of  its  outstanding  advances  (Sp^^  1 2 
L'.S.C,  1426(b)f1).  (21.)  As  the  FHLBanks 
implement  their  capital  structure  plans, 
that  subscription  formula  will  he 
replaced  by  provisions  in  each  plan  that 
establish  a  minimum  stock  in\  estment 
for  all  members.  (See  12  IS  (" 
1426(bj(l)(B).  (c)(1).)  Because  each 
FHLBank  has  significant  latitude  in 
determining  how  to  stnicture  the 
minimum  investment  for  its  members 
(j.p  ,  as  a  percentage  of  the  member's 
assets,  outstanding  advances,  or  other 
business  activitvl  and  what  classes  of 
stock  to  issue,  it  is  unlikely  that  the 
stock  purchase  requirements  for  any  two 
FHLBanks  will  be  identical,  as  is  the 
case  under  current  law 

Under  either  the  existing  or  the  GLB 
.\ct  capital  regime,  if  a  member  of  one 
FHLBank  were  to  become  a  member  of 
one  or  more  additional  FHLBanks.  it 
would  ha\e  to  purchase  some  amount  of 
the  stock  of  eac:h  of  the  additional 
FHLBanks  The  Bank  Act  does  not 
expresslv  provide  for  a  member  to 
invest  a  lesser  amount  than  is  required 
bv  the  current  statutory  formula  or  the 
minimum  investment  established  under 
the  capital  plan  for  the  FHLBank. 
Similarlv.  the  Bank  Act  does  not 
authorize  a  member  to  maintain  its 
required  investment  on  a  proportionate 
basis,  /.e  .  where  the  amount  of  the 
requireri  investment  is  allocated  anions 


the  stock  of  ed(  h  o|  the  FHLBanks  that 
has  admitted  the  institution  to 
membership.  Moreover,  section  7(j)  of 
the  Bank  Act  requires  the  hoard  of 
directors  of  each  FHLBank  to  administer 
the  affairs  of  the  FHLBank  fairly  and 
impartially  and  without  discrimination 
in  favor  of  or  against  any  member 
borrower.  {See  12  U.S.C.  1427()).)  That 
provision  suggests  that  a  reduc:tion  of 
the  stock  purchase  requirement  for  the 
benefit  of  particular  FHLBank  members 
would  not  be  permissible  if  it  were  to 
discriminatf  dgainst  other  members. 

In  light  of  the  above,  and  if  the 
Finance  Board  were  to  provide 
regulator}'  guidance  on  multiple 
FHLBank  memberships,  the  Finance 
Board,  in  Part  III  of  this  n(jtice.  requests 
comment  on  how  best  to  apply  the 
existing  and  the  GLB  Act  stock  purchase 
requirements  to  an  institution  if  it  were 
allowed  to  become  a  member  of  more 
than  one  FHLBank.  The  Finance  Board 
also  requests  comment  on  whether  it 
should  defer  any  action  on  the  issue  of 
multiple  FHLBank  memberships  until 
after  the  capital  structure  plans  for  the 
FHLBanks  have  been  implemented. 
recognizing  that  a  determination  as  to 
how  to  applv  thp  new  capital  structure 
in  such  circumstances  logically  should 
not  be  done  until  the  contents  of  those 
plans  are  known. 

3.  Collateral  Securing  FHLBank 
Advances  to  Members 

Section  10(a)  of  the  Bank  Act  provides 
generally  that  all  advances  from  a 
FHLBank  to  members  shall  he  fully 
secured  by  eligible  collateral.  {See  12 
U.S.C.  1430(a).)  Section  10(d)  of  the 
Bank  Act  provides  that  a  FHLBank  shall 
reserve  the  right  to  require  at  anv  time, 
when  deemed  necessary  for  its 
protection,  deposits  of  additional 
collateral  security  or  substitutions  of 
security  by  the  borrowing  institution. 
and  each  borrowing  institution  shall 
assign  additional  r)r  substituted  security 
when  and  as  so  required   (,S(  "  12  U.S.C. 
1430(d).)  Section  10(e)  of  the  Bank  Act 
further  provides  generally  that  anv 
security  interest  granted  to  a  FHLBank 
by  any  member  shall  be  entitled  to 
prioritv  over  the  c:laims  and  rights  of 
anv  partv.  fither  than  a  hona  tide 
purchaser  that  is  entitled  to  priority 
under  other  law  or  a  person  with  an 
actual  perfected  security  interest.  {See 
12  use.  1430(e)  )  Part  950  of  the 
Finance  Board's  regulatnms  implements 
the  provisions  of  the  Bank  Act  on 
advances  and  collateral.  {See  12  CFT^ 
part  9,50.) 

If  the  Finani  e  Board  were  to  permit 
one  depositor\  institution  to  become  a 
member  of  more  than  one  FHLBank. 
questions  are  raised  as  to  how  a 


FHLBank  would  ensure  that  its 
advances  to  a  member  would  remain 
fully  secured  if  that  member  also  had 
obtained  advances  from  other 
FHLBanks.  In  that  case,  each  FHLBank 
would  have  the  right  under  section 
10(d)  of  the  Bank  Act  to  require  a 
member  at  any  time  to  deposit 
additional  collateral  or  to  substitute 
collateral.  Whereas  the  FHLBanks  now 
rely  in  many  cases  on  a  "blanket  lien  " 
on  a  member's  assets,  that  approach 
may  not  be  workable  where  two  or  more 
FHLBanks  have  made  advances  to  one 
member,  unless  the  FHLBanks  have 
agreed  to  subordinate  their  respective 
interests  in  certain  assets  of  the  member. 
.Although  delivery-  of  collateral  to  each 
FHLBank  also  would  solve  these 
concerns,  it  could  entail  substantial 
administrative  costs  to  both  FHLBanks, 
which  could  affect  the  pricing  of 
advances  to  all  members.  Moreover,  if  a 
member  of  more  than  one  FHLBank 
were  to  be  placed  into  receivership,  the 
FHLBanks  may  well  have  competing 
claims  to  the  same  collateral  (unless 
they  have  perfected  their  respective 
security  interests),  which  may  require 
the  Finance  Board  to  impose  separate 
collateral  requirements  for  institutions 
that  are  members  of  more  than  one 
FHLBank.  Questions  of  how  to  prioritize 
security  interests  of  two  FHLBanks  over 
the  claims  and  rights  of  any  party,  as 
provided  by  section  10(e)  of  the  Bank 
Act.  also  are  raised.  {See  12  U.S.C. 
1430(e).)  In  Part  III  of  this  notice,  the 
Finance  Board  requests  comment  on 
how  permitting  multiple  FHLBank 
memberships  would  affect  the  collateral 
practices  of  the  FHLBanks  from  which 
those  members  obtain  advances,  and 
what  safeguards  the  Finance  Board 
could  adopt  in  its  advances  and 
collateral  regulations  to  ensure  that 
advances  to  such  members  do  not 
present  any  undue  risks  to  the 
FHLBanks'or  to  the  FHLBank  System. 

4.  Directors  and  Voting  Rights 

If  an  institution  were  to  be  permitted 
to  become  a  member  of  more  than  one 
FHLBank,  the  Finance  Board  would 
have  to  determine  whether  that 
institution  could  participate  in  the 
election  of  directors  {i.e..  by  voting  or  by 
having  its  representatives  serve  on  the 
board)  at  any  FHLBank  other  than  the 
one  where  it  maintains  its  principal 
place  of  business.  Similarly,  the  Finance 
Board  would  have  to  determine  whether 
the  stock  owned  by  such  an  institution 
in  its  "non-principal"  FHLBank  could 
be  included  in  determining  the  amount 
of  FHLBank  stock  required  to  be  held  by 
the  members  of  those  FHLBanks.  Each 
year,  the  Finance  Board  allocates 
elective  directorships  among  the  states 
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based  on  the  amount  of  FHLBank  stock 
required  to  be  held  by  the  members  that 
are  located  in  each  state.  The  FHLBanks 
also  use  the  required  stock  holdings  to 
calculate  the  statutory  ceiling  on  the 
number  of  votes  that  any  one  member 
may  cast  in  an  election  of  directors. 

Under  section  7(b)  of  the  Bank  Act. 
each  elective  directorship  of  a  FHLBank 
must  be  designated  by  the  Finance 
Board  as  representing  the  members  of 
that  FHLBank  that  are  located  in  a 
particular  state,  and  may  be  filled  only 
by  an  officer  or  director  of  a  member 
that  is  located  in  that  state.  (See  12 
U.S.C.  1427[b).)  For  each  elective 
directorship,  only  the  members  that  are 
located  in  the  particular  state  may  vote, 
with  each  share  of  FHLBank  stock 
required  to  be  held  by  the  member 
carrying  one  vote.  The  maximum 
number  of  votes  that  any  one  member 
may  cast,  however,  is  capped  at  the 
average  number  of  shares  of  FHLBank 
stock  required  to  be  held  by  members  in 
that  state  as  of  the  end  of  the  calendar 
year. 

Currently,  each  member  of  a  FHLBank 
is  designated  as  being  located  in  a 
particular  state,  based  on  the  location  of 
its  principal  place  of  business,  which  in 
turn  is  based  on  the  location  of  its  home 
office,  as  specified  in  its  charter  (See  12 
CFR  925.18fb).)  Based  on  that 
designation,  a  member  may  vote  for 
FHLBank  directors,  and  the  officers  and 
directors  of  the  member  are  eligible  to 
serve  as  a  FHLBank  director 
representing  that  state.  Under  current 
practice,  an  institution  is  deemed  to 
have  only  one  "principal  place  of 
business,"  although  it  may  be  in  a  state 
other  than  where  the  home  office  is 
located.  [See  12  CFR  925.18(c)  (allowing 
for  an  alternative  location  for  the 
principal  place  of  business)  )  Even  if  the 
Finance  Board  were  to  permit  an 
institution  to  become  a  member  of  one 
or  more  additional  FHLBanks,  it  is  not 
clear  that  the  member  could  have  any 
principal  place  of  business  other  than 
its  current  state  and,  therefore,  it  is 
unclear  whether  the  lack  of  a  principal 
place  of  business  within  the  additional 
FHLBank  districts  would  preclude  the 
member  from  participating  in  the 
elections  of  the  additional  FHLBanks  or 
from  having  its  stock  included  in 
determining  the  average  amount  of 
FHLBank  stock  held  by  the  members  of 
the  additional  FHLBanks.  The  concept 
of  a  "principal  place  of  business" 
suggests  exclusivity,  i.e.. 
notwithstanding  that  an  institution  may 
conduct  its  business  from  a  multitude  of 
locations,  only  one  of  those  locations 
will  be  its  home  office,  corporate 
headquarters,  or  the  location  at  which 
most  of  its  business  is  conducted. 


In  Part  III  of  this  notice,  the  Finance 
Board  requests  comment  generally  on 
the  extent  to  which  an  institutirjn  if  it 
were  allowed  to  become  a  member  of 
more  than  one  FHLBank  should  be 
permitted  to  participate  in  the  election 
of  directors  for  its  'non-pnncipal  ' 
FHLBanks.  The  Finance  Board  also 
requests  comment  on  whether  allowing 
such  an  institution  to  participate  in  the 
elections  of  its  "non-principal  ' 
FHLBanks  would  have  any  adverse 
effects,  either  as  to  the  FHLBanks 
themselves  or  as  to  the  other  members 
of  the  additional  FHLBanks  that 
maintain  their  principal  place  of 
business  within  the  district,  partu.ularly 
the  community  financial  institutions. 
The  Finance  Board  further  requests 
comment  on  whether  it  would  be 
advisable  for  a  particular  institution  tn 
be  deemed  to  have  more  than  one 
principal  place  of  business  for  FHLBank 
membership  purposes  and.  if  so.  how 
the  additional  principal  places  of 
business  should  be  determined 

5.  Evaluation  of  "Demanded  by 
Convenience"  Membership 
Applications 

All  applicants  for  FHLBank 
membership  must  satisf\'  certain 
statutory  eligibility  criteria  in  order  to 
be  approved  for  membership  {See  12 
U.S.C.  1424.)  The  Finance  Boards 
membership  regulation  prescribes 
documentation  and  other  requirements 
for  evaluation  of  membership 
applications,  including  evaluation  of  an 
applicant's  financial  condition  and 
other  information  based  on  the 
applicants  recent  regulator^  finant  lal 
and  examination  reports  [See  12  CFK 
925.6  through  925.17.)  The  regulation. 
however,  does  not  specifically  address 
how  a  FHLBank.  or  the  Finance  Board, 
should  evaluate  an  application  for  an 
additional  membership  submitted  under 
the  provisions  of  section  4(b)  of  the 
Bank  Act,  nor  does  it  specify-  what 
information  is  required  to  be  submitted 
by  an  applicant  seeking  membership 
under  that  provision. 

Moreover,  applying  the  existing 
regulation  to  such  applicants  is  apt  tn 
result  in  some  inconsistencies. 
depending  solely  on  whether  an 
application  is  filed  before  or  after  the 
applicant  has  merged  with  a  member  of 
the  FHLBank.  For  example.  VVMBFA 
submitted  its  application  to  the  Dallas 
FHLBank  prior  to  its  merger  with  Bank 
United,  which  (if  the  existing 
regulations  were  to  be  applied  to  this 
type  of  application)  would  appear  to 
allow  the  application  to  be  processed 
based  solely  on  an  evaluation  of  the 
financial  condition  and  other 
information  of  VVMBFA  prior  to  its 


merger  with  Bank  United.  By  contrast, 
Fleet  submitted  its  application  to  the 
New  York  FHLBank  after  its  merger 
with  .Summit-.N),  which  (if  the  existing 
regulations  were  to  be  applied  to  this 
type  of  application)  required  the  New 
>  (irk  FHLBank  to  evaluate  the  financial 
condition  and  other  information  of  the 
combined  entity,  i.e..  Fleet  as  it  exists 
after  the  merger  with  the  three  separate 
Summit  Bank  subsidiaries.  (See  12  CFR 
925. 15. J 

Such  materially  different  processing 
requirements  illustrate  the  degree  to 
w  hich  the  current  regulation  lacks  a 
coherent  approach  to  the  evaluation  of 
applications  for  multiple  FHLBank 
memberships  under  the  provisions  of 
se(  tion  4 lb)  of  the  Bank  Act.  In  cases 
w  here  an  institution  that  is  a  member  of 
one  FHLBank  seeks  membership  in 
another  FHLBank  as  a  result  (jf  its 
merger  with  a  member  of  the  latter 
FHLBank.  the  merger  itself  has  been 
(  ited  as  a  c  ompelling  factor  lustifying 
the  additional  FHLBank  membership.  In 
such  circumstanc:es.  logic  suggests  that 
the  eligibility  of  that  out-of-distnct 
institution  for  membership  in  the 
additional  P'HLBank  should  be 
determined  in  light  of  the  financial  and 
other  data  of  the  postmerKer  entity, 
rather  than  the  data  of  the  institution  as 
It  existed  prior  to  the  merger  To 
prot:eed  otherwise  effet  ti\e!v  would 
require  the  FHLBank   ,\ui\  ine  Finance 
Board)  to  determine  th<-  t'iiLitiility  of  an 
out-of-distrif t  institiitnni  i'); 
membership  without  regard  to  the  in- 
distrut  present  e  that  the  institution  has 
acquired  through  the  merger  The 
Finance  Board  believes  that  whatever 
process  that  might  be  adopted  for  the 
review  of  such  membership  applications 
if  multiple  FHLBank  memberships  were 
to  be  fiermitted  should  be  applied 
consistently,  and  should  not  vary  based 
solely  on  whether  the  merger  occurs 
before  or  after  the  submission  of  the 
membership  application  In  Part  III  of 
this  notice,  the  Finance  Board  requests 
comment  on  whether  the  procedures 
and  criteria  for  evaluating  such 
applications  if  multiple  FHLBank 
memberships  were  to  be  permitted 
should  be  applied  consistently  to  all 
such  applicants,  and  whether  there  are 
any  reasons  w  hy  the  Finance  Board 
should  not  require  that  the  analysis  of 
the  membership  application  be  focused 
on  the  combined  entity,  i.e.,  as  it  exists 
or  will  exist  subs€?quent  to  its  merger. 

III.  Solicitation  of  Ck)mments 

The  Finan(  e  Board  is  soliciting 
comments  on  the  following  questions. 
which  relate  to  how  developments  in 
the  membership  base  have  affected  the 
FHLBank  System,  and  how  permitting  a 
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single  depository  institution  to  become 
a  member  of  more  than  one  FHLBank 
might  affect  the  FHLBank  System.  This 
part  of  this  notice  contains  all  the 
questions  for  which  the  Finance  Board 
specifically  seeks  comment. 

A   Issues  Regarding  thf  Currfnt 
Structurr  of  thf'  FHLBank  System 

1.  What  are  the  implications  for  the 
FHLBank  System  of  increasing 
consolidation  among  the  membership 
base  of  the  FHLBanks'  Specifically, 
what  are  the  risks  to  a  FHLBank  oi 
having  a  significant  portion  of  its 
business  and  capital  stock  concentrated 
in  a  small  number  of  large  members, 
and  what  is  the  best  way  to  manage 
those  risks?  How  does  such 
concentration  of  business  and  stock 
affect  the  distribution  of  FHLBank 
services  to  the  membership  and  the 
governance  of  the  FHLBanks' 

2.  What  are  the  implications  for  the 
FHLBank  System  of  the  current 
structure  under  which  two  or  more 
depositor\'  institutions  that  are 
subsidiaries  of  the  same  holding 
company  mav  become  members  of 
separate  FHLBanks'  Specifically,  have 
such  "affiliated  memberships    caused 
competition  amoQg  FHLBanLs  to  a 
degree  that  was  not  contemplated  when 
Congress  created  the  FHLBank  System'' 
If  so,  is  such  competition  either 
beneficial  or  harmful  to  the 
accomplishment  of  the  public  purposes 
of  the  FHLBank  System' 

3.  What,  if  any.  restrictions  on  the 
terms  of  membership  for  depository 
institutions  that  operate  in  more  than 
one  FHLBank  district,  or  for  depositor)' 
institutions  whose  affiliates  are 
members  of  other  FHLBanks.  are 
necessary  or  appropriate  to  minimize 
any  risks  that  may  be  associated  with 
such  members  or  to  preserve  the 
cooperative  nature  of  the  FHLBank 
System' 

4.  What  would  be  the  implications  of 
revising  the  structure  of  the  FHLBank 
System  to  allow  a  single  depositon.' 
institution  to  become  a  member  of  more 
than  one  FHLBank'  Would  the  risks  or 
benefits  of  such  a  structure  differ 
materially  from  those  presented  by  the 
current  structure,  under  which  affiliated 
depository  institutions  may  be  members 
of  different  FHLBanks'  Would  revising 
the  structure  in  such  a  manner  affect  the 
ability  of  the  FHLBanks  to  achieve  their 
statutor.'  mission  to  support  housing 
finance  and  community  lending  or 
affect  FHLBank  and  FHLBaiik  System 
safety  and  soundness' 

5.  VVould  allowing  a  single  depository 
institution  to  become  a  member  of  more 
than  one  FHLBank  affect  the 
distribution  of  membership  benefits  to 


small  members  relative  to  the  larger 
members?  How  would  it  affect  the 
distribution  of  membership  benefits  to 
large  institutions  that  are  members  of 
onlv  on(>  FHLBank.  relative  to  large 
institutions  that  are  members  of  more 
than  one  FHLBank:' 

6.  Certain  depository  institution 
members  currently  conduct  a  significant 
portion  of  their  business  beyond  the 
geographic  boundaries  of  their  FHLBank 
district.  What  effect  do  these  inter- 
district  activities  have  on  the  safety, 
soundness,  stability,  and  mission 
achievement  of  the  FHLBank  System? 

7.  What  ac;tions.  if  any.  should  the 
Finance  Board  take  in  response  to  the 
increasing  amount  of  inter-district 
activities  conducted  by  some  members 
of  the  FHLBank  System' 

8.  What  are  the  implications,  for 
distribution  of  Affordable  Housing 
Program  (AHP)  funds,  of  continued 
ctmsolidation  within  the  membership 
base  of  the  FHLBank  System  and  the 
expansion  of  out-of-district  financing 
activities?  More  specifically,  how  does 
inter-district  consolidation  and 
e.xpansion  of  out-of-district  financing 
activities  affect  the  geographic 
distribution  of  AHP  funds?  Given  that 

( frtain  FHLBanks  have  limits  on  the 
amount  a  single  institution  may  receive 
in  AHP  funds,  how  do  these  changes 
affect  the  distribution  of  AHP  funds? 

9.  Should  the  Finance  Board  consider 
invoking  its  statutorv  authority  to 
consolidate  two  or  more  FHLBanks  and/ 
or  to  readjust  district  boundaries,  or  take 
some  other  action,  as  a  means  to  address 
any  strains  placed  on  the  FHLBank 
System  by  the  ongoing  consolidation 
within  the  banking  industry? 

B.  Multiple  FHLBank  Membership 
Issues 

1   If  the  Finance  Board  were  to 
determine  that  a  single  depository 
institution  may  become  a  member  of 
more  than  one  FHLBank  under  section 
4(bJ  of  the  Bank  .•\ct,  what  factors 
should  the  Finance  Board  consider  in 
determining  whether  a  particular 
institution  would  meet  the  "demanded 
by  convenience"  standard  required  by 
section  4(b)' 

2.  What  conditions,  restrictions,  or 
limitations  should  the  Finance  Board 
impose  on  a  single  depository' 
institution  if  it  were  permitted  to 
become  a  member  of  more  than  one 
FHLBank  to  ensure  that  the  institution 
does  not  pose  any  undue  risks  to  those 
FHLBanks.  their  respective  members,  or 
to  the  cooperative  nature  of  the 
FHLBank  System'  What  conditions, 
restrictions,  or  limitations  should  the 
Finance  Board  impose  to  allow  the 
FHLBank  System  to  better  achieve  its 


housing  finance  mission  if  a  single 
depository  institution  were  to  be 
permitted  to  become  a  member  of  more 
than  one  FHLBank? 

3.  Because  the  number  of  "adjoining 
districts"  varies  from  FHLBank  to 
FHLBank.  how  could  the  Finance  Board 
best  ensure  that  members  in  different 
FHLBanks.  if  permitted  to  become 
members  of  more  than  one  FHLBank. 
would  have  equal  opportunities  under 
section  4(b)  to  become  a  member  of  a 
FHLBank  in  an  adjoining  district? 
Would  a  limitation  on  the  number  of 
FHLBanks  that  any  one  institution 
could  join  be  an  appropriate  means  to 
avoid  disparate  treatment  of  members? 

4.  How  should  the  stock  purchase 
requirements  of  each  FHLBank  be 
applied  to  an  institution  if  it  were 
permitted  to  become  a  member  of  more 
than  one  FHLBank?  Should  the  Finance 
Board  require  such  members  to  comply 
with  the  stock  purchase  requirements  of 
each  FHLBank  in  the  same  manner  as 
those  requirements  apply  to  all  other 
members,  particularly  in  light  of  section 
7(j)  of  the  Bank  Act.  which  requires 
each  FHLBank  to  administer  its  affairs 
impartially  and  without  discrimination 
against  any  member? 

5.  Given  that  the  FHLBanks  are  now 
developing  plans  to  implement  a  new 
capital  structure,  and  given  that 
members,  if  allowed  concurrent 
memberships  in  two  or  more  FHLBanks, 
might  be  subjected  to  different  stock 
purchase  requirements  at  each 
FHLBank,  should  the  Finance  Board  use 
its  authority  to  approve  those  plans  to 
require  that  all  FHLBanks  impose  equal, 
or  very  similar,  stock  purchase 
requirements  for  membership,  advances, 
and  other  activities  such  as  mortgage 
purchases? 

6.  How  would  single  depository 
institutions  if  permitted  to  become 
membets  of  more  than  one  FHLBank 
affect  the  collateral  practices  of  the 
FHLBanks  from  which  those  members 
obtain  advances,  and  what  safeguards 
should  the  Finance  Board  adopt  to 
ensure  that  advances  to  such  members 
do  not  present  any  undue  risks  to  the 
FHLBanks  or  to  the  FHLBank  System? 

7.  To  what  extent,  if  any,  should  an 
institution  if  it  were  allowed  to  become 
a  member  of  more  than  one  FHLBank  be 
permitted  to  participate  in  the  election 
of  directors  for  its  "non-principal" 
FHLBanks  and,  if  such  participation 
were  allowed,  would  it  have  any 
adverse  effects  on  the  non-principal 
FHLBanks  or  on  their  members, 
particularly  the  smaller  members,  such 
as  community  financial  institutions? 

8.  What  financial  and  other 
information  about  the  prospective 
member  should  the  Finance  Board 
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require  to  be  submitted  by  an  institution 
if  it  were  permitted  to  apply  for  an 
additional  FHLBank  membership  under 
the  Bank  Act?  Specifically,  in  any  case 
involving  a  merger  of  two  institutions, 
should  the  eligibility  of  the  surviving 
institution  for  the  additional  FHLBank 
membership  be  determined  based  on  an 
analvsis  of  the  combined  entity,  i.e.,  as 
it  exists  subsequent  to  the  merger? 

IV.  Request  for  Comment 

The  Finance  Board  is  interested  in 
receiving  comment  on  all  aspects  of  the 
issues  raised  by  the  continued  growlh  in 
inter-district  activities  of  FHLBank 
members  and  the  concept  of  multiple 
FHLBank  memberships,  in  addition  to 
the  specific  requests  for  comment  made 
in  this  solicitation  of  comments. 

Dated;  September  26.  2001 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board 
].  Timothy  O'Neill, 

Chairman 
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BILUNG  CODE  6725-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA242-0291b;  FRL-7059-1] 

Revisions  to  the  California  Stale 
Implententation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Monterey 
Bay  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD)  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portions  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  from  automotive  refinishing 
operations,  metal  parts  and  products 
coating,  and  applications  of 
nonarchitectural  coatings.  We  are 
proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  2,  2001. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 


You  can  inspect  copies  nf  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
nf  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board,  Stationarv' 

Source  Division.  Rule  Evaluation  Section. 

1001  •  I"  Street.  Sacramento,  CA  95814; 
IrnperinI  Oiiintv  .Mr  Pollution  Control 

Distrii  t.  l.')0  South  9\h  .Street,  El  Centre. 

CA  92243.  and. 
Monterey  Ba\  Inified  .\i:  Pollution  ConU-ol 

Distric  t.  24580  Silver  Cloud  Court, 

Monterev.  CA  q:i940 
FOR  FURTHER  INFORMATION  CONTACT: 
lerald  S.  VVamsley.  Rulemaking  Office 
(Air-4).  U.S.  Environmental  Prntection 
Agency.  Region  IX.  (415)  744--1226 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  rules: 
ICAPCD  Rule  427,  Automotive 
Refinishing  Operations:  MBl'APCD 
Rule  429.  Applications  of 
Nonarchitectural  Coatings:  and. 
MBUAPCD  Rule  434.  Coating  of  Metal 
Parts  and  Products,  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial 
However,  if  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  and 
address  the  comments  in  subsequent 
action  based  on  this  proposed  rule 
Since  we  do  not  plan  to  open  a  second 
comment  period,  anyone  interested  in 
commenting  should  do  so  at  this  time 
If  we  do  not  receive  adverse  comments, 
we  are  planning  no  further  activity  For 
further  information,  please  see  the 
direct  final  action. 

Dated;  August  24.  2001. 
Sally  Seymour, 

Acting  Regional  Administrator.  Region  IX 
|FR  Doc.  01-24484  Filed  10-2-01:  8  45  ami 

BiLUNG  CODE  66C&-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Par:  70 
[VA-T5-2001-02a;  FRL-7073-4) 

Clean  Air  Act  Approval  of  Operating 
Permit  Program  Revisions;  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  operating  permit 
program  of  the  Commonwealth  of 
Virginia.  Virginias  operating  permit 


priiprnni  was  Miliinitti'd  in  response  to 
tht'  (.lean  .Vir  ,\( !    I  .\:\)  Amendments 
of  1990  that  required  Stales  to  develop, 
and  submit  to  EFA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EPA 
granted  final  interim  approval  of 
X'irginia's  operating  permit  program  on 
fune  10.  1997.  as  corrected  on  March  19. 
Ti^H  Virginia  has  revised  its  operating 
permit  program  since  receiving  interim 
appnn  al  and  this  action  proposes  to 
a[>|iri  i\  f  thi  isi-  tf^  I'-i'ins.  Any  parties 
inlerestrd  in  I  'innni'iiiing  on  this  action 
proposing  to  approve  discretionary 
revisions  to  \'irginia's  program  should 
ill)  s(i  at  this  time  A  more  detailed 
descnptKjn  of  \irginia's  submittal  and 
EPA's  evaluation  are  included  in  a 
Technical  Support  Dx  uinent  (TSD)  in 
support  of  this  ruleiM.ikiug  action.  A 
copy  of  the  TSli  1^  available,  upon 
request,  from  the  KP.A  Regional  Office 
listed  in  thp  ADDRESSES  section  of  this 
document 

DATES:  Written  comments  must  be 
received  on  or  before  November  2,  2001. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Makeba  Morris,  Chief,  Permits 
and  Technical  .Assessment  Branch, 
Maiicode  3AP11,  I'  S  Environmental 
Protection  Agenc  \    Region  III    1650 
.Arch  Street  Philadelphia.  Pennsylvania 
19103  Copies  of  the  dcx;uments  relevant 
to  this  action  are  available  for  public 
inspection  during  nonnai  business 
hours  at  the  Air  Prntection  Division 
US  Environmental  Protection  Agency. 
Region  III.  1650  .\rch  Street, 
Philadelphia.  Pennsylvania  19103  and 
Virginia  Department  of  Environmental 
Qualitv,  629  Ea.st  Main  Street, 
Richmond.  Virginia,  2,^219 
FOR  FURTHER  INFORMATXW  CONTACT: 
David  Campbell   Permits  and  Tw  hnical 
.Assessment  Branch  at  1 21  S)  814-2196  or 
by  e-mail  at  campbeil  dave**  epa  gov. 
SUPP1.EMENTARV  INFORMATION:  (  )n 
November  20.  2000  the  CommnnvNeaUh 
of  S'irginia  submitted  revision^  tn  its 
State  operating  permit  program   These 
revisions  are  the  subiwi  of  this 
document  and  this  section  provides 
additional  informatu  n  on  fhe  revisions 
b\'  addressing  the  fnihiWini;  i,Miestions: 

What  IS  the  State  upfrntinc  permit 
program ' 

What  IS  being  addressed  m  this 
dorumenf 

What  IS  not  hemg  addressed  in  this 
document.' 

What  changes  to  Virginia's  operatmg 
permit  program  is  EPA  approving? 

Hnw  does  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Liw  affect  its  operating  permit  program? 

What  action  is  being  taken  by  EPA^ 
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What  Is  the  State  Operating  Permit 
Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  States  to  develop 
operating  permit  programs  that  meet 
certain  federal  criteria.  When 
implementing  the  operating  permit 
programs,  the  States  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  under  the 
Clean  Air  Act  (CAA),  The  focus  of  the 
operating  permit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  its 
applicable  CAA  requirements  into  a 
federally-enforceable  document.  Bv 
consolidating  all  of  the  applicable 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  th»^ 
source,  the  public,  and  the  State 
environmental  agency  can  more  easilv 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  Examples  of  "major"  sources 
include  those  that  have  the  potential  to 
emit  ICK)  tons  per  year  or  more  of 
volatile  organic  compounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMIO), 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  CAA;  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs.  In  areas  that 
are  not  meeting  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  by  the  gravity 
of  the  nonattainment  classification  For 
example,  in  the  counties  and  cities  in 
northern  Virginia  that  are  part  of  the 
metropolitan  Washington,  D.C.  serious 
ozone  nonattainment  area,  major 
sources  include  those  with  the  potential 
of  emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Chi  November  20.  2000,  Virginia 
submitted  revisions  to  its  currently 
approved  program  regulations  intended 
to  clarify  and  improve  its  existing 
operating  permit  program.  Virginia 
made  revisions  to  its  existing  program  to 
correct  definitions;  to  incorporate  EPA 
guidance  and  regulatory  changes;  and. 


to  clarif\  minor  procedural  matters.  In 
the  November  20,  2000  submittal, 
Virginia  also  provided  amendments  to 
its  existing  program  to  address 
deficiencies  identified  when  its  program 
received  interim  approval.  These 
amendments  are  the  subject  of  a 
separate  rulemaking  action  as  more  fully 
discussed  below 

What  Is  Not  Being  Addressed  in  This 
Document? 

As  part  of  its  November  20,  2000 
submittal,  Vir^^inia  also  provided 
amfndnuMit>  to  its  operating  permit 
prfigram  regulations  to  address 
deficiencies  identified  bv  EPA  when  it 
granted  final  interim  approval  of 
\'irginia  s  program  in  1997.  Since  these 
program  amendments  are  not  directly 
relevant  to  this  rulemaking  action 
proposing  to  approve  revisions  to 
Virginia's  operating  permit  program, 
they  will  be  considered  in  a  separate 
rulemaking  action. 

On  December  11 .  2000,  EPA 
announced  a  90-day  comment  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agencv  operating  permits 
programs.  [See  65  FR  77376.)  The  public 
was  able  to  comment  on  all  currently- 
approved  operating  permit  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  The 
December  11.  2000  notice  instructed  the 
public  to  identify  deficiencies  in  either 
the  substance  of  the  approved  program 
or  in  how  a  permitting  authority  is 
implementing  its  approved  program. 

The  EPA  stated  that  it  will  consider 
information  received  from  the  public 
pursuant  to  the  December  11.  2000 
notice  and  determine  whether  it  agrees 
or  disagrees  with  the  purported 
deficiencies  Where  EPA  agrees  there  is 
a  deficiency,  it  will  publish  a  notice  of 
deficiency  consistent  with  40  CFR 
70.4(i)  and  40  CFR  70.10(b).  The  Agency 
will  at  the  same  time  publish  a  notice 
identifying  any  alleged  problems  that 
we  do  not  agree  are  deficiencies.  For 
programs  that  have  not  yet  received  full 
approval,  such  as  Virginia's  program, 
EP,\  will  publish  these  notices  by 
December  1.  2001 

The  EPA  received  numerous 
comments  in  response  to  the  December 
1 1.  2000  notice  announcing  the  start  of 
the  90-day  public  comment  period.  As 
part  of  those  comments,  EPA  Region  III 
received  comments  germane  to 
Virginia's  currently-approved  operating 
permit  program  The  Agency  will 
respond  to  those  comments  in  a  separate 
notice(s)  by  December  1,  2001  as 
required  by  the  December  11,  2000 
notice. 


The  EPA  is  not  addressing  any 
comments  received  pursuant  to  the 
December  1 1 ,  2000  notice  in  this 
document.  As  mentioned  above, 
comments  provided  in  accordance  with 
the  December  1 1 ,  2000  notice  were  to 
address  the  substance  or 
implementation  of  currently-approved 
programs.  This  action  proposes  to 
approve  revisions  to  Virginia's 
currently-approved  operating  permit 
program.  The  program  revisions  that  are 
the  subject  of  this  document  were  not 
federally  approved  as  part  of  Virginia's 
operating  permit  program  before  the 
close  of  the  90-day  public  comment 
period  axmounced  in  the  December  11, 
2000  notice.  Therefore,  any  persons 
wishing  to  comment  on  this  action 
proposing  to  approve  revisions  to 
Virginia's  currently-approved  program 
should  do  so  at  this  time. 

What  Changes  to  Virginia's  Program  is 
EPA  Approving? 

The  EPA  has  reviewed  Virginia's 
November  20.  2000  program  revisions  in 
conjunction  with  the  portion  of 
Virginia's  program  that  was  earlier 
approved  by  EPA.  Based  on  this  review, 
EPA  is  proposing  to  approve  revisions 
to  Virginia's  operating  permit  program. 
The  EPA  has  determined  that  the 
revisions  to  Virginia's  operating  permit 
program  appropriately  clarify  and 
improve  the  currently  approved  version 
of  its  program.  The  revisions  fully  meet 
the  minimum  requirements  of  40  CFR 
part  70. 

In  general,  Virginia  revised  its  permit 
program  regulations  in  order  to  support 
commitments  it  made  to  EPA  in  a 
February  27.  1997  letter;  to  incorporate 
relevant  EPA  guidance;  to  clarify  certain 
definitions;  to  bring  its  acid  rain 
operating  permit  program  into 
conformity  with  federal  regidations;  to 
incorporate  provisions  relating  to  EPA's 
compliance  assurance  monitoring  rule; 
and,  to  clarify  certain  other  definitions 
and  minor  procedural  matters.  The 
following  describes  the  revisions  made 
to  Virginia's  operating  permit  program. 

Changes  to  Virginia's  Operating  Permit 
Program 

A.  Changes  To  Support  Commitments 
Made  by  Virginia 

On  February  27,  1997.  the 
Commonwealth  of  Virginia  submitted 
the  final  portions  of  its  original 
operating  permit  program  for  EPA 
review.  In  its  transmittal  letter  to  EPA. 
Virginia  committed  to  interpret  and 
implement  certain  provisions  of  its 
operating  permit  program  in  a  manner 
consistent  with  40  CFR  part  70.  Such 
commitments  were  thought  necessary  at 
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the  time  because  Virginia's  permit 
program  did  not  speak  directly  to  the 
matters  in  question  or  could  be  subject 
to  varied  interpretation.  In  its  November 
20.  2000  program  revisions.  Virginia  has 
clarified  these  matters  to  EPA's 
satisfaction. 

1.  Applicability  of  Title  V  to  Sources 
Subject  to  Standards  Promulgated  under 
Sections  111  orll2ofthe  Clean  Air  Act 

Virginia  revised  9  VAC  5-80-50  D  1 
b  to  indicate  that  where  EPA  has  failed 
to  declare  whether  a  given  source  or 
source  category  covered  by  a  standard 
promulgated  under  sections  111  or  112 
of  the  Clean  Air  Act  after  [uly  2 1 ,  1 992 
is  subject  to  the  title  V  program,  the 
source  or  source  category  is  subject  to 
Virginia's  title  V  operating  permit 
program. 

2.  Definition  of  "Malfunction" 

Virginia  revised  the  definition  of 
"malfunction"  at  9  VAC  5-80-60  C  and 
9  VAC  5-80-370  to  clarifv'  that  failures 
due  to  improperly  designed  equipment, 
lack  of  maintenance,  improper 
maintenance,  or  operator  error  shall  not 
be  considered  malfunctions. 

3.  Definition  of  "Research  and 
Development  Facility" 

Virginia  revised  the  definition  of 
"research  and  development  facility"  at 
9  VAC  5-80-60  C  and  9  VAC  5-80-320 
C  to  clarify  that  such  facilities  shall  not 
be  engaged  in  the  manufacture  of 
products  for  sale  or  exchange  for 
commercial  profit  in  any  manner. 

4.  Permit  Applications  Must  Include 
Applicable  Requirements  for 
Insignificant  Activities 

Virginia  revised  9  VAC  5-80-90  E  1 
and  9  VAC  5-80-440  E  1  to  clarify  that 
permit  applications  must  cite  and 
describe  all  applicable  requirements, 
include  those  covering  insignificant 
activities  at  the  subject  source. 

5.  Criteria  for  Administrative 
Amendments 

Virginia  revised  5-80-200  A  1  and  9 
VAC  5-80-560  A  1  to  clarif\-  that 
administrative  amendments  are  limited 
to  typographical  errors  or  any  other 
similar  error. 

6.  Notification  Requirements  for 
Malfunctions 

Virginia  revised  5-80-250  B  4  and  9 
VAC  5-80-650  B  4  to  clarifv'  that 
notifications  of  malfunctions,  regardless 
of  their  mode  (e.g.  telephone,  facsimile, 
etc),  shall  include  a  description  of  the 
malfunction,  any  steps  taken  to  mitigate 
emissions,  and  corrective  actions  taken. 


B.  Changes  To  Incorporate  EPA 
Guidance 

Virginia  amended  9  VAC  5-8O-720  A 
to  expand  the  list  of  insignificant 
activities  to  include  activities  defined 
by  EPA  guidance  to  be  "trivial" 
activities. 

C  Changes  To  Clarify  State 
Requirements 

Virgmia  revised  the  definitions  of 
"applicable  requirement"  and 
"applicable  state  requirement"  at  4  \'.\( 
5-80-60  C  and  9  VAC  5-80-370  and 
other  provisions  that  cite  these 
definitions.  Virginia  revised  these 
definitions  to  clarif>'  what  requirements 
are  only  enforceable  by  the 
Commonwealth. 

D  Changes  to  Acid  Ram  Operating 
Permit  Program  To  Conform  With 
Federal  Regulations 

Virginia  revised  several  sections  of  its 
acid  ram  operating  permit  program 
regulations  to  conform  with  EPA  s  acid 
rain  program  regulations  at  40  CFR  part 
72.  Virginia  added  or  amended  a 
number  of  definitions  at  9  VAC  5-80- 
370  that  are  derived  from  40  CFR  72  2 
Virginia  also  made  several 
programmatic  modifications  to  be 
consistent  with  the  federal  acid  rain 
program 

E.  Changes  To  Incorporate  Compliance 
Assurance  Monitonng  Requirements 

Virginia  amended  5-80-110  and  9 
VAC  5-80—490  to  include  appropriate 
references  to  federal  compliance 
assurance  monitoring  requirements  at 
40  CFR  part  64  clarifv'ing  that  its 
program  is  consistent  with  40  CFR 
70.6(a)  and  (c). 

F.  Changes  To  Clarify  Definitions  and 
Minor  Procedural  Matters 

Virginia  made  several  changes  to  the 
program  to  clarify  certain  definitions 
and  to  reflect  minor  procedural  changes: 
at  9  VAC  5-8O-60  C  ami  9  \'AC  5-80- 
370.  the  definition  of  "insignificant 
activity"  was  added;  at  9  \'AC  5-80-60 
C.  the  definition  "State  enforceable" 
was  amended  to  conform  to  Virginia's 
general  administration  regulation,  at  4 
VAC  5-80-.350  B  and  C.  fee  pavnirnt 
provisions  were  amended  to  clarifv 
these  procedures;  and.  at  9  V.^C.  5-80- 
720  B  5  and  6.  citations  to  federal 
regulations  were  corrected. 

How  Does  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Law  Affect  its  State  Operating  Permit 
Program? 

In  1995.  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 


assessment  (audit)    prnilege  '  for 
vnluntan'  c,omplian(  e  tnakiations 
performed  h\'  a  regulated  entity.  The 
leKislatinn  further  addresses  the  relative 
burden  nf  p.-oof  for  parties  either 
asserting  the  pn\  ih'i^r  or  seeking 
disclosure  (if  ciix  ummts  for  which  the 
privilege  is  claimed  \'irginia's 
legislation  also  provides,  subject  to 
(  erlain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
\i()latif)ns  pursuant  to  a  voluntary 
I  omplidni  e  evdluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  niedsurt'^  'i>  r<'in>*d\  ihe 
violations  \'irginid  ^  \   iliiiit,ir\ 
Environmental  .Assessment  Privilege 
l^w.  Va  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
documents  and  information  about  the 
content  uf  those  documents  that  are  the 
product  of  a  voluntary-  environmental 
assessment  The  Privilege  Law  does  not 
extend  to  dtx  uments  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process,  \3]  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4!  that  are  required  by 
law 

On  lanuark-  12,  1997.  the 
Commonwealth  of  Virginia  Office  of  the 
.Attorney  Cieneral  pnivided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va  Code  Sec   10.1-1 1<4H.  pre<  hides 
granting  a  privilege  to  documents  and 
information    required  bv  law." 
including  doc  uments  and  information 
'requirt'd  bv  federal  law  to  maintain 
program  delegation,  authon/.itioii  ,.r 
approval."  since  Virginia  nv;--'     'riforce 
federally  authorized  envirMiiiT)f!;!rtl 
programs  in  a  manner  that  is  no  less 
stringent  than  their  federal  counterparts. 
.  .  ."  The  opinion  concludes  that 
"[rlegarding  §  10  1-1198.  therefore, 
documents  or  other  information  needed 
for  civil  or  criminal  enforcement  under 
one  of  these  programs  could  not  be 
privileged  because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
federal  law  to  maintain  program 
(ielegation  authorization  or  approval." 

Virginia's  Immunity  law.  Va.  Code 
S('(    10  1-1 199,  provides  that  "Itjo  the 
extent  ( (insistent  with  requirements 
imposed  bv  Federal  law,"  any  person 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
„  \  lolation  of  an  environmental  .statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
adniinistr.iliM'  or  (  ivil  penalty.  The 
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Attorney  General's  fanuarv'  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore.  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
operating  permit  program  consistent 
with  the  federal  requirements.  In  any 
event,  because  EPA  has  also  determined 
that  a  state  audit  privilege  and 
immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act. 
including,  for  example,  sections  113, 
167.  205,  211  or  213.  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
this,  or  any,  state  audit  privilege  or 
immunity  law. 

What  Action  Is  Being  Taken  By  EPA? 

The  operating  permit  program 
revisions  submitted  by  Virginia  on 
November  20,  2000  improve  the 
currently  approved  program  and  meet 
the  minimum  requirements  of  40  CFR 
part  70  and  the  Clean  Air  Act 
Therefore,  EPA  is  proposing  to  approve 
revisions  to  the  Commonwealth  of 
Virginia's  title  V  operating  permit 
program. 

Tne  EPA  is  soliciting  public 
comments  on  the  issues  discussed  in 
this  document.  These  comments  will  be 
considered  before  taking  final  artion 
Interested  parties  may  participatR  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

Administrative  Requirements 

Under  Executive  Order  12866  i58  FR 
51735,  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatcjry 
action"  and  therefore  is  not  sub|ect  to 
review  by  the  Office  of  Management  and 
Budget.  This  action  merely  proposes  to 
approve  State  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 


Regulatory  Fle.xibilitv  Act  (5  U.S.C.  601 
et  seqX  Bec;ause  this  rule  proposes  to 
approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforr:eable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
signifirantlv  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
spe<;ified  in  Executive  Order  13132  (64 
FR  43255.  August  10,  1999).  because  it 
merely  proposes  to  approve  a  State  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
.\ir  Act.  This  proposed  rule  also  is  not 
subiect  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  State  operating  permit 
program  submissions.  EPA's  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  (j-iteria  of  the  Clean  Air 
Act  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  State  operating  permit 
program  submission  for  failure  to  use 
VCS   It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  State  operating  permit  program 
submission,  to  use  VCS  in  place  of  a 
State  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  .1  of  Executive  Order  12988  (61 
FK  4  729  February  7.  1996),  in  issuing 
this  proposed  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 

Attorney  Ck^neral's  Supplemental 
Ciuidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 


Takings  "  issued  under  the  executive 
order.  This  proposed  rule  to  approve 
revisions  to  Virginia's  operating  permit 
program  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Environmental  protection. 
Intergovernmental  relations.  Operating 
permits.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  25,  2001. 
Donald  S.  Welsh. 

Regional  Administrator.  Region  III. 

[FR  Doc.  01-24714  Filed  10-2-01;  8;45  am] 

BILUNG  COOe  GS60-«(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[DE-T5-2001-01b;  FRL-7072-6] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Delaware 

AGENCY:  Environmental  Protection 
Agency  (hPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  State  of  Delaware.  Delaware's 
operating  permit  program  was 
submitted  in  response  to  the  Clean  Air 
Act  (CAA)  Amendments  of  1990  that 
required  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources  within  the 
States'  jurisdiction.  The  EPA  granted 
final  interim  approval  of  Delaware's 
operating  permit  program  on  December 
4,  1995.  Delaware  amended  its  operating 
permit  program  to  address  deficiencies 
identified  in  the  interim  approval  action 
and  this  action  proposes  to  approve 
those  amendments.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  operating  permit 
program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
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addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  by  November  2.  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Ms,  Makeba  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch,  Mailcode  3APn,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
US  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Delaware  Department  of  Natural 
Resources  &  Environmentsd  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell.  (215)  814-2196,  or  by 
e-mail  at  campbell.dave@epa.gov. 
SUPPLEMENTARY  INFORMATK>N:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  September  25.  2001 
Donald  S.  Welsh, 

Regional  Administrator.  Region  111 
IFRDoc    01-24708  Filed  \0-2-An :  8  4.5  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[WV-T5-2001-01b;  FRL-7073-8] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  West 
Virginia 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  State  of  West  Virginia.  West 
Virginia's  operating  permit  program  was 


submitted  in  response  to  the  Cilean  Air 
Act  (CAA)  Amendments  of  1990  that 
required  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources  within  the 
States'  jurisdiction  The  EPA  granted 
final  interim  approval  of  West  \'irginia's 
operating  permit  program  on  Novi-mber 
15.  1995.  West  Virginia  amended  it?. 
operating  permit  program  to  address 
deficiencies  identified  in  the  interim 
approval  action  and  this  action  propost"- 
to  approve  those  amendments   in  th*' 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
operating  permit  program  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments  .\ 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  If  EPA  receives 
adverse  comments,  the  direct  final  rulr 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  Any 
parties  interested  in  commenting  on  thjs 
action  should  do  so  at  this  time  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  mav  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment 

DATES:  Comments  must  be  received  in 
writing  by  November  2.  2001 
ADDRESSES:  Written  comments  should 
be  mailed  to  Ms  Makeba  Moms,  (;hief 
Permits  and  Technical  Assessment 
Branch.  Mailcode  3AP11,  US 
Environmental  Protection  Agencv. 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103, 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  publit 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  191():-t  and 
West  Virginia  Department  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street.  East. 
Charleston.  West  Virginia.  2.S31 1 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  814-2196.  or  by 
e-mail  at  Campbell  davf'Qf  pa  gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  thf>  direct  findl 


,i(  tmn   v\  ith  ihe  same  title,  that  is 
located  in  the  "RuIps  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  September  25.  2001. 
Donald  S.  Welsh. 
Regional  Administrator.  Region  III 
IFR  Dnr   (n    :'4710  Filed  10-2-01;  8:45  ami 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  261 

[FRN-7066-11 
RIN    2050-AE07 

Correction  to  Hazardous  Waste 
Identification  Rule  (HWIR)  Revisions 
to  tt>e  Mixture  Rule:  Proposed  Rule 

AGENCY:  Environmental  Protection 

.■\gen(  V  '^]P.^' 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  two 

clarifving  revisions  to  the  mixture  rule. 
The  first  revision  reinserts  certain 
exemptions  to  the  mixture  rule  which 
were  inadvertently  deleted.  The  second 
revision  clarifies  that  mixtures 
consisting  of  certain  excluded  wastes 
(rommonU  referred  to  as  Bevill  wastes) 
and  listed  hazardous  wastes  that  have 
been  listed  solely  for  the  characteristic 
of  ignitahility   t  orrosivity.  and/or 
reactuitv,  are  exempt  once  the 
characteristic  for  which  the  hazardous 
waste  was  listed  has  been  removed 

In  the    Rules  and  Regulations" 
section  of  today  s  Federal  Register,  we 
are  also  simultaneously  apprjMng  these 
clarifying  revisions  to  the  mixture  rule 
as  a  direct  final  rule  without  prior 
proposal  because  we  view  these  as 
noncontroversial  revisions  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  no  adverse 
comment,  we  will  not  take  further 
action  on  this  proposed  rule  If  we 
receive  adverse  comment,  we  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect  We  will  address  all 
public  comments  in  a  subsequent  final 
mle  based  on  this  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time 

DATES:  Written  comments  must  be 
rei  ei\e(l  b\  November  2.  2001 

ADDRESSES:  Please  send  an  original  and 
two  copies  of  your  comments 
nferent  inc  Docket  number  F-2001- 


I 
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WH3P-FFFFF  to  ( 1 )  if  using  regular  \ '  S. 
Postal  Service  mail:  RCR.^  Doc  ket 
Information  Center,  Office  of  Solid 
Waste  (5305VV),  I'.S  Envirnnmentdl 
Protection  Agency  Headquarters  (EPA, 
HQJ,  1200  Pennsylvania  ,-\venue,  N\V.. 
Washington.  DC  20460-0002,  or  (2)  if 
using  special  delivery,  such  as  overnight 
dxpress  service:  RCR.A.  Docket 
Information  Center  (RIC).  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia  22202  To  reduce  paper  use,  we 
are  asking  you  to  send  one  paper  copy. 
and  one  electronic  copy  by  diskette  or 
Internet  email.  In  this  case,  send  your 
comments  to  the  RCR,-\  Information 
Center  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  we  can  convert 
to  ASCII  (TEXT).  Please  include  on  the 
disk  label  the  name,  version,  and 
edition  of  your  word  processing 
software  as  well  as  vour  name  and 
docket  number  F-2boi-VVH3P-FFFFF 
Protect  your  diskette  by  putting  it  in  a 
protective  mailing  envelope  To  send  a 
copy  by  Internet  email,  address  it  to: 
rcra-dockeV&epamail  epa  gov  Make 
sure  this  electronic  copy  is  in  an  ASCII 
format  that  doesn't  use  special 
characters  or  encryption  Cite  the  docket 
Number  F-2001-WH3P-FFFFF  in  vour 
electronic  file 

The  RCRA  Information  Center  is 
located  at  Crystal  Gateway  One.  1235 
fefferson  Davis  Highway,  First  Floor. 
Arlington  Virginia  If  you  would  like  to 
look  at  and  copy  supporting  information 
for  RCRA  rules,  please  make  an 
appointment  with  the  RCR,^ 
Information  Center  bv  calling  (703)  603- 
9230.  Docket  hours  are  from  900  .A.M. 
to  4:00  P  M.  Monday  through  Fridav. 
except  for  Federal  holidays  You  mav 
copy  up  to  100  pages  from  any 
regulatory  document  at  no  cost 
Additional  copies  cost  $0  15  per  page 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCR-Ai 
Call  Center  at  800  424-9346  or  TDD  800 
553-7672  (hearing  impaired).  In  the 
Washington,  DC.  metropolitan  area,  call 
703  412-9810  or  TDD  703  412-3323 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking. 
contact  Tracv  Atagi.  Office  of  Solid 
Waste  5304W  US.  Environmental 
Protection  .^gencv.  1200  Pennsylvania 
Avenue.  .\'\V  .  Washington,  DC  20460- 
0002, 703-308-8672, 
atagi  trac\-'§ippn  gov 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  revising  the  mixture 
rule  in  order  to  correct  errors  made  in 
a  previous  notice  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 


is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 

51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  purpose  of  today's  action  to 
make  a  clarification  that  will  not  change 
the  current  regulatory  status  quo.  it  has 
no  economic  impact  and  is  not  subject 
to  the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq).  or  to  sections  202  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (Pub  L   104^)  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergov»^rnmental  mandate,  as 
described  in  sections  203  and  204  of 
UMR^\.  This  rule  also  does  not  have 
tribal  implic;ations.  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  6,  2000)  This  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant. 

This  action  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  use.  272  note)  do  not 
apply  The  rule  also  does  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
Februarv  16.  1994)   In  issuing  this  rule. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (6i'FR4729. 
February  7.  1996)  This  rule  does  not 
impose  an  infrjrmation  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ft  spq.].  This  rule  is  not 
subject  to  Executive  Order  13211. 
".Actions  Concerning  Regulations  That 
Significantly  Affec:t  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866 


List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Waste  treatment  and 
disposal. 

Dated:  September  20.  2001 
Christine  Todd  Whitman, 

Administrator 

(FR  Doc.  01-24073  Filed  10-2-01:  8:4.5  am] 

BILUNG  CODE  &560-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7070-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Intent  to  Delete 

McAdoo  Associates  Superfund  Site 

from  the  National  Priorities  List: 

Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  aimounces  its 
intent  to  delete  the  McAdoo  Associates 
Superfund  Site  (Site)  located  in  Kline 
Township,  Schuylkill  County, 
Commonwealth  of  Pennsylvania,  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action  The  NPL  constitutes 
Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  have 
determined  that  the  remedial  action  for 
the  site  has  been  successfully  executed. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
November  2,  2001. 

ADDRESSES:  Comments  may  be  mailed 
to:  Eugene  Dennis  (3HS21),  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency.  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania, 
19103-2029. 

Comprehensive  information, 
including  the  deletion  docket,  on  ttiis 
Site  is  available  for  viewing  at  the  Site 
information  repositories  at  the  following 
locations:  Regional  Center  for 
Environmental  Information,  U.S. 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania,  19103, 
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215-814-5254  or  800-553-2509. 
Monday  through  Friday  8:00  a.m.  to 
4:30  p.m.:  McAdoo-Kelayers  Library.  15 
Kelavers  Road.  McAdoo.  Pennsylvania 
18237,570-929-1120. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Dennis  (3HS21).  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street.  Philadelphia,  Pennsylvania. 
19103-2029.  Telephone  215-814-3202 
or  800-553-2509,  e-mail  address: 
dennis.eugene@^a.gov 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

I\'.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency,  Region  III  announces  its  intent 
to  delete  the  McAdoo  Associates 
Superfund  Site,  Schuylkill  County, 
Pennsylvania  from  the  NPL.  Appendix 
B  of  the  National  Oil  and  Hazardous 
Substance  Pollution  Contingency  Plan 
(NCP).  which  constitutes  40  CFR  Part 
300,  and  requests  public  comments  on 
this  proposed  action.  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  these  sites. 

EPA  and  the  Peimsylvania 
Department  of  Environmental  Protection 
(PAJDEP)  have  determined  that  remedial 
activities  conducted  at  the  Site  have 
been  successfully  executed. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
calendar  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  McAdoo  Associates 
Superfund  Site  and  explains  how  the 
Site  meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)(1)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL. 
where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NTL,  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  The  responsible  parties  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 


implemented  and  no  further  action  by 
responsible  parties  is  appropriate,  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  nr  thf 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  dbo\  c 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure.  EPA  will  conduct 
a  review  of  the  site  at  least  evf  rv  five 
vears  after  the  initiation  of  the  remedial 
action  at  the  site  to  ensure  that  the  site 
remains  protective  of  public  health  and 
the  environment 

If  new  information  becomes  available 
which  indicates  a  need  for  further 
action,  EPA  may  initiate  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL. 
the  site  may  be  restored  to  the  NPL 
without  the  application  of  the  Hazard 
Ranking  System 

III.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  Site 

1 .  EPA  Region  IFI  has  recommended 
deletion  and  has  prepared  the  relevant 
documents  All  appropriate  response 
actions  required  under  CERCLA  have 
been  implemented  and  no  further 
response  by  EPA  is  appropriate 

2.  PADEP  has  concurred  with  the 
proposed  deletion  decision, 

3.  A  notice  has  been  published  in  the 
local  newspapers  and  has  been 
distributed  to  appropriate  Federal,  state, 
and  local  officials  and  other  interested 
parties  armouncing  the  commencement 
of  a  thirty  (30)  day  public  comment 
period  on  EPA's  Notice  of  Intent  to 
Delete, 

4.  The  EPA  Region  III  Office  has  made 
all  relevant  documents  supporting  the 
proposed  deletion  available  for  the 
public  to  review  in  the  Site  information 
repositories  identified  above 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  mentioned  in 
Section  II  of  this  Notice.  Section 
300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  ehgibility  for  future  response 
actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessar\ ,  the  EPA 
will  prepare  a  Responsiveness  Summar) 
to  address  any  significant  public 
comments  received. 


A  delptnm  m  i  ,ir^  w  tn'n  the  Regional 
.•\dministraloi  [.ilat.t's  ,i  tnidl  nniirf>,  a 
Notice  of  Deif'tion,  in  the  Fetleral 
Rpgi.«>ter  (-'iier.ilK    th-' M'L  will  reflect 
lii'l. 'turns  ;n  !lii-  tiii<ii  .ijuidte.  Public 
i^iitK  es  and  copies  of  the 
Responsiveness  Summar>^  will  be  made 
dvaiiabie  to  the  public  by  the  EPA 
Kegiorial  Offit  e 

rV'.  Basis  for  Intended  Site  I>eletion 

The  fuUinvuii:  ^un.iiidj)  provides  the 
EPA's  rationale  !  r  the  proposal  to 
delete  this  Site  from  the  NPL. 

Site  Location 

The  McAdoo  Associates  Site  consists 
of  two  operable  units  (OUs)  that  are 
located  approximately  3  miles  apart 
from  one  another.  Operable  Unit  1  is 
i^nnwn  as  the  McAdoo  Kline  Township 
iMKT!  location  and  is  located 
approximately  1  5  miles  south  of 
McAdoo  Borough,  due  east  of  U.S. Route 
309  in  Kline  Township,  Schuylkill 
County,  Pennsylvania.  Operable  Unit  2 
is  known  as  the  McAdoo  Blaine  Street 
(MBS)  location  and  is  located  in  the 
Borough  of  McAdoo,  Schuylkill  County. 
Pennsylvania. 

Site  Hi  St  or,' 

The  MKT  location  consists  of 
apprnximateh'  8  acres  and  is  situated  at 
the  site  of  an  old  (subsurface  and 
surface  strip;  coal  mine  which  operated 
sporadically  from  the  1880's  to  the 
1960's  In  IQ'S  McAdoo  Associates 
acquired  the  site  properly  and  installed 
two  rotarv  kiln  furnaces  and  an  upright 
liquid  waste  incinerator  which  wen 
operated  tii  reclaim  metals  from  waste 
sludges,  reportedly  using  waste  solvents 
as  fuel  The  MKT  location  was  ordered 
closed  in  1979  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(now  known  as  the  Pennsylvania 
Department  of  Environmental 
Protection)  as  a  result  of  numerous 
environmental  compliance  problems  At 
the  time  of  closure  in  April  1979,  the 
MKT  location  was  inventoried  and 
found  to  contain  fi,790  drums  of 
hazardous  waste  four  above  ground 
15,000  gallon  storage  tanks,  three  above 
ground  10  000  gallon  storage  tanks  and 
miscellaneous  debris  Between  January 
1981  and  Octotier  1982  the  Potentially 
Responsible  Parties  (PRP's)  removed  all 
of  the  drums  and  all  site  features,  with 
the  exception  of  one  15  000  gallon 
storage  tank  from  the  .MKT  location. 

The  MBS  location  consists  of  a  small 
lot  (approximatel)  100'  x  150)  situated 
at  the  intersection  of  west  Fourth  street 
and  north  Harrison  street  in  a 
residential  area  of  McAdoo  Borough 
Prior  to  1972.  the  MBS  location  was  the 
site  of  a  heating  oil  and  gasoline  storage 
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business  which  utilized  five 
underground  storage  tanks.  From  1972 
to  1979  the  property  allegedly  was  used 
by  the  owners  of  McAdoo  Associates  for 
temporary  storage  of  various  liquid 
wastes  in  the  underground  tanks.  The 
waste  was  reportedly  used  as  fuel  to  be 
burned  at  the  MKT  location.  Operations 
at  the  MBS  location  were  discontinued 
in  1979 

Because  both  locations  were  operated 
as  one  facility  involving  the  same 
ownership  and  waste,  they  were 
combined  and  collectively  called  the 
McAdoo  Associates  site  for  evaluation 
in  the  Hazard  Ranking  System  (HRS) 
scoring  process.  The  site  received  a 
score  of  63.03  and  the  McAdoo 
Associates  site  was  placed  on  the 
National  Priorities  List  (NfPL)  in 
September,  1983. 

Record  of  Decision — MBS  Location 

EPA  conducted  investigations  of  the 
underground  tanks  at  the  MBS  location 
in  1982,  and  response  activities  also 
began  in  1982  when  EPA  ordered  the 
PRPs  to  pump  1 1 ,000  gallons  of  waste 
liquids  from  four  of  the  underground 
tanks.  The  liquid  waste  was  described 
as  petroleum  distillates  and  PAHs. 
Gasoline  and  water  were  reported  to  be 
contained  in  one  tank,  and  oils  and 
solvents  were  identified  in  the  other 
tanks.  Based  on  the  results  of  the 
investigations,  EPA  issued  a  Record  of 
Decision  (ROD)  for  Interim  Remedial 
Measures  (IRM)  on  June  5,  1984,  calling 
for  cleaning  and  removal  of  the 
underground  tanks,  the  removal  of 
contaminated  soil,  and  the  sampling  of 
subsurface  soils.  The  implementation  of 
the  ROD  began  in  March  1985  with  the 
excavation  and  removal  of  the  tanks  and 
was  completed  in  June  1985  when  the 
MBS  location  was  backfilled  and 
graded. 

Record  of  Decision — MAT  Location 

EPA  conducted  a  Remedial 
Investigation  (RI)  at  the  MKT  location  in 

1984,  The  results  of  the  RI  indicated 
elevated  levels  of  metals  in  the  mine 
pool  underlying  the  site  and  in  the  site 
fill.  Based  on  the  results  of  the  RI  and 
subsequent  Feasibility  Study  (FS),  EPA 
issued  a  Record  of  Decision  on  fune  28. 

1985.  for  the  MKT  location,  which 
selected  a  remedial  action  alternative 
that  included  the  following 
components; 

•  Implementing  a  mine  subsidence 
study  (MSS)  to  determine  the  risk  and 
magnitude  of  mine  subsidence; 

•  Removing  and  disposing  of 
miscellaneous  surface  debris  and  the 
remaining  15,000  gallon  above  ground 
tank; 


•  Implementing  a  soil  sampling 
program  to  define  the  extent  of  soil 
contamination; 

•  Excavating  and  offsite  disposal  of 
contaminated  soils  and  backfilling  of 
the  excavated  areas  with  clean  fill; 

•  Regrading.  constructing  a  cap  with 
surface  water  diversion  and  re- 
vegetation;  and 

•  Performing  operation  and 
maintenance  (O&M),  including 
groundwater  monitoring,  for  up  to  30 
years 

The  PRPs  began  remedial  activities  at 
the  MKT  location  in  1988  with  the 
removal  of  the  remaining  storage  tank 
and  the  MSS  required  by  the  ROD. 
Excavation  and  disposal  of 
contaminated  soils  in  two  areas  defined 
by  the  soil  sampling  program  and  MSS 
were  performed  in  1990.  The 
construction  of  the  cap  was  initiated  on 
fuly  20.  1991.  and  was  completed  on 
November  14,  1991. 


Record  of  Decision- 
MBS  Locations 


-Both  MKT  and 


In  1990/1991  EPA  conducted  a 
focused  Ri/FS  at  the  MBS  and  MKT 
locations  to  investigate  outstanding 
concerns  not  addressed  by  RODs 
previously  issued  for  these  locations. 
The  scope  of  the  focused  RI/FS  was  to 
evaluate  the  surface  water,  sediment 
and  groundwater  at  the  MKT  location 
and  groundwater  at  the  MBS  location. 
The  focused  RI/FS  was  completed  in 
July  30,  1991   Based  on  the  results  of  the 
focused  RJ/FS.  EPA  issued  a  ROD  on 
September  30,  1991   The  ROD  stated 
that  no  further  actions  beyond  those 
already  implemented  at  the  MKT  and 
MBS  locations  were  required.  At  the 
same  time,  however,  the  1991  ROD 
required  long-term  groundwater 
monitoring  at  both  locations.  The  major 
components  of  the  monitoring  program 
include: 

•  Expansion  of  the  long-term  water 
quality  monitoring  program  as  needed  at 
the  MKT  location  (originally  included 
as  part  of  the  1985  ROD)  to  include 
additional  sampling  of  all  existing 
monitoring  wells; 

•  Installation  of  four  groundwater 
monitoring  wells  at  the  MBS  location  to 
be  used  for  long-term  monitoring  of 
groundwater  quality 

The  Operations  and  Maintenance 
Plan,  attached  to  the  1988  Consent 
Decree  for  the  MKT  location,  was 
amended  in  [une.  1998  to  expand  the 
groundwater  monitoring  program  to 
include  the  requirements  of  the  1991 
ROD  Subsequently,  annual 
groundwater  monitoring  was  initiated 
by  the  PRPs  in  October,  1998  at  the 
MKT  location. 


Since  no  agreement  had  been 
formulated  between  EPA  and  the  PRP's 
for  the  MBS  location,  the  wells  required 
by  the  1991  ROD  for  the  MBS  location 
were  installed  by  EPA  in  May  and  June, 

1992.  Groundwater  samples  were  then 
collected  and  the  results  indicated  that 
petroleum-related  organic  compounds 
and  semi-volatile  organic  compounds 
were  present  in  the  monitoring  wells 
located  down-gradient  of  the  former 
tank  location.  Subsequent  groundwater 
sampling  was  performed  as  part  of  a 
Focused  Feasibility  StuSy  (FFS) 
conducted  by  EPA  in  the  Spring  of 

1993.  The  results  of  the  FFS  sampling 
confirmed  the  presence  of  organic 
contaminants  in  the  groundwater  as 
well  as  a  free  product  (in  one 
monitoring  well]  determined  to  be 
weathered  fuel  oil  and  gasoline.  Based 
on  the  results  of  the  FFS,  EPA  issued  a 
ROD  Amendment  for  the  MBS  location 
on  September  30,  1993.  The  major 
components  of  the  ROD  Amendment 
are: 

•  Installation  of  new  groundwater 
extraction  wells  at  the  MBS  location  and 
extraction  of  contaminated 
groundwater; 

•  Installation  and  operation  of  a  free 
product  removal  system  to  extract  the 
fuel  and  gasoline; 

•  Installation  of  a  groundwater 
treatment  system  to  include  oil/water 
separation,  air  stripping,  and  polishing 
using  granular  activated  carbon; 

•  Performance  of  groundwater 
monitoring;  and 

•  The  establishment  of  Performance 
Standards  for  Benzene,  Ethylbenzene, 
1,2-dichloroethane  Bis(2- 
ethylhexyl)pthalate  and  Manganese. 

Phase  one  of  the  Remedial  Action 
(RA)  at  the  MBS  location  was 
implemented  by  EPA  on  March  28,  1995 
with  the  installation  of  five  groundwater 
extraction  wells  and  the  recovery  of  free 
product  from  an  existing  monitoring 
well.  After  installation  of  the 
groundwater  extraction  wells  EPA 
determined,  through  groundwater 
extraction,  that  a  pumping  rate  of  15 
gallons  per  minute  could  not  be 
sustained  by  pumping  these  wells 
individually  or  collectively.  The 
capacity  of  the  aquifer  to  recharge  the 
wells  and  produce  the  amount  of  water 
needed  for  treatment  was  not  sufficient. 
As  a  result,  EPA  terminated  the  RA  for 
the  MBS  location  after  Phase  One. 

Following  the  termination  of  the  RA 
at  the  MBS  location,  EPA  issued  an 
Explanation  of  Significant  Differences 
(ESD)  on  September  26,  1995.  The  ESD 
identified  several  Significant 
Differences  that  warranted  changes  to 
the  remedy  presented  in  the  1993  ROD 
Amendment  for  the  MBS  location.  The 
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Significant  Differences  presented  in  the 
ESD  are  as  follows: 

U)  Mechanical  pumping  of  the  welLs 
at  the  MBS  location,  on  a  continuous 
basis,  was  determined  not  to  be  a  viable 
option  due  to  insufficient  water  volume 
as  described  above.  The  contaminated 
groundwater  would  have  to  be  manuallv 
extracted  by  hand  bailing  the  wells. 

(2)  The  small  volume  of  ground  water 
capable  of  being  removed  from  the 
extraction  wells  did  not  warrant  the 
construction  of  a  treatment  system  at  the 
MBS  location.  The  manually  extracted 
groundwater  would  be  contained  and 
taken  off-site  for  treatment. 

(3)  The  extraction  and  treatment  of 
groundwater  from  the  MBS  location 
would  not  be  performed  on  a 
continuous  basis.  Rather,  the  manual 
extraction  would  be  performed  on  a 
periodic  basis. 

(4)  The  free  product  recharge  rate  was 
extremely  slow  and  as  a  result  a  free 
product  recovery  system  was  not 
warranted.  Instead  the  free  product  was 
manually  removed  on  the  same 
schedule  as  the  manual  removal  of  the 
contaminated  groundwater. 

The  ESD  for  the  MBS  location  was 
implemented  in  1996.  Between  1996 
and  June,  2001  the  wells  at  the  MBS 
location  were  purged  and  sampled  4 
times.  A  review  of  the  monitoring  data 
indicates  the  presence  of  PAHs  which 
are  constituents  of  gasoline  and  fuel  oil. 
Benzene  and  ethylbenzene  are  present 
at  concentrations  above  the  performance 
standards.  These  contaminants  have 
been  determined  not  to  be  compounds 
of  concern,  but  instead  residuals  of  the 
gasoline  and  fuel  oil  once  stored  at  the 
MBS  location.  Bis{ethylhexyl)pthalate  is 
a  suspect  contaminant  present  at 
concentrations  slightly  above  the 
performance  standards. 

Based  on  a  thorough  evaluation  of  the 
results  of  the  groundwater  data 
collected  from  the  wells  at  the  MBS 
location,  EPA  has  determined  that  the 
volatile  organic  compounds  being  found 
in  the  groundwater  are  constituents  of 
gasoline  and  fuel  oil  and  are  not 
compounds  of  concern  related  to  the 
past  storage  of  waste  liquids  at  the  MBS 
location.  Also,  there  are  no  threats  to 
residents  who  use  groundwater  in  the 
area  of  the  MBS  location,  as  the  source 
of  potable  groundwater  is  located 
approximately  3  miles  away  amd  the 
wells  are  several  hundred  feet  deep. 
There  is  no  hydraulic  connection 
between  the  shallow  groundwater  at  the 
MBS  location  and  the  public  water 
supplv  wells.  As  such.  EPA  has 
discontinued  the  manual  extraction  of 
groundwater.  Groundwater  will 
continue  to  be  monitored  at  the  MBS 
location. 


Five-Yfar  Revif^w 

A  fivp-vpar  review  for  the  Site  was 
completed  cm  [une  27.  2000.  Five-year 
reviews  for  the  Site  will  continue  to  be 
conducted.  The  next  Review  is 
scheduled  to  be  completed  by 
September  30,  2004. 

(^nmmunity  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERC'LA 
Section  n3(k).  42  U.S.C.  9613(kl.  and 
CERCLA  .Section  117.  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  on 
which  EP.^  relied  to  make  this 
recommendation  of  deletion  from  the 
NPL  are  available  to  the  public  in  the 
information  repositories. 

Applicable  Deletion  Criteria 

EPA  is  proposing  deletion  of  this  Site 
from  the  NPL  PADEP  has  concurred 
with  EPA  that  all  appropriate  responses 
under  CERCLA  have  been  implemented 
Documents  supporting  this  action  are 
available  from  the  docket  EPA  believes 
that  the  criteria  stated  in  Section  lid) 
and  (ii)  for  deletion  of  this  Site  have 
been  met  Therefore,  EPA  is  proposing 
the  deletion  of  the  McAdoo  Associates 
Superfund  Site  from  the  NPL 

Dated:  September  19.  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  l'  S  EPA 

Region  III 

|FR  Dor.  01-24486  Kiled  10-2  -(n,  8  4S  hiii 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN101&-AI16 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Rota  Bridled  White-Eye 
{Zo8t»rops  rofens/s)  From  the 
Commonwealth  of  the  Nortt>em 
Mariana  Islands 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  propose  endangered 
.status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended   fdr  the 
Rota  bridled  white-eve  [Zosternps 
rotensis],  a  bird  The  Rota  bridled  white- 
eve  is  a  recognized  species  of  white-eyes 
endemic  to  the  Mariana  archipeiagc, 
which  comprises  the  US,  Territory  of 
Guam  and  the  U.S.  Commonwealth  of 
the  Northern  Mariana  Islands  The  Rota 


bridled  white-eye  is  endemic  to  the 
Ksland  of  Rota,  and  was  once 
widespread,  possibly  occupying 
forested  habitat  at  all  elevations  The 
total  population  of  the  Rota  bridled 
white-eye  was  estimated  at  1.167 
individuals  in  1996,  which  is  a  decline 
of  89  percent  from  the  1982  estimated 
population.  The  population  estimate  of 
Rota  bridled  white-eves  in  1999  was 
1,092  (Amidon  2000).  The  Rota  bridled 
white-eye  is  currently  found  in  four 
patches  of  mature  wet  forests  at 
elevations  above  200  meters  {650  feet)  in 
elevation.  The  reasons  for  this  species' 
decline  is  likely  due  to  degradation  or 
loss  of  habitat  due  to  development, 
agricultiiral  activities,  and  naturally 
occurring  events;  avian  disease; 
predation;  and  pesticides.  This 
proposal,  if  made  final,  would 
implement  the  protection  provisions  of 

the  Art 

DATES:  (     ininents  from  all  interested 
parties  must  be  received  by  December  3, 
2001   Public  hearing  requests  must  be 
received  by  November  19.  2001. 
ADDRESSES:  If  vou  wish  to  comment. 
\i)u  niav  iubmit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods. 

il)  You  may  submit  written  comments 
111  the  Field  Supervisor.  U.S   Fish  and 
Wildlife  Ser\  u;e,  Pacific  Islands  Office. 
300  .Ma  Moana  Boulevard,  Room  3-122, 
Box  .50088.  Honolulu  Hawaii  96850. 

(2 1  You  mav  send  (  umments  by 
electronic  mail  (e-mail i  tc 
rota  bwej)r#fws, gov  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  hiine 

(3)  You  mav  hand-deliver  comments 
to  our  office  at  300  Ala  Moana 
Boulevard   Room  3-122,  Box  50088, 
Himolulu,  Hawaii 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  SuperMsur,  \',n  ifi(  Islands  Office, 
at  the  above  address  (telephone  808/ 
541 -.3441    iai  simile  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Rota  bridled  white-eye  (Zostemps 
rotensis)  is  endemic  to  the  island  of 
Rota,  U.S.  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI).  Rota 
is  approximately  86  square  kilometers 
(km-^)  (33  sq  miles  (mi-))  and  is  the 
fi)urth  largest  island  in  the  Mariana 
I'.lands  archipelago.  The  island  of  Rota 
i>  t  (imposed  of  a  series  of  uplifted  coral 
limestone  plateaus  with  a  volcanic 
outcrop.  The  climate  is  tropical  marine 
with  high  humidity  and  uniform 
temperatures  throughout  the  year. 
Average  davtime  temperatures  are 
apprnximatelv  1  2  degrees  Celsius  (80 
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degrees  Fahrenheit),  with  approximately 
200  centimeters  (cm)  (80  inches  (in))  of 
rainfall  annually  and  about  80  percent 
humidity  Rainfall  averages  27  cm  (10.6 
in)  per  month  during  the  wet  season  and 
9.6  cm  (3.8  in)  per  month  during  the  dry 
season 

The  Rota  bridled  white-eye  is  a  small, 
flocking  bird  in  the  Family 
Zosteropidae.  Order  Passeriformes.  The 
name  white-eye  is  derived  from  the  ring 
of  white  feathers  around  each  eve  The 
plumage  is  tinged  with  yellow,  and  the 
bill.  legs,  and  feet  are  yellow-orange 
(Pratt  et  al.  1987)  Wing,  tail,  and  tarsal 
lengths  taken  from  21  birds  captured  by 
the  Mariana  .\vian  Rescue  and  Survey 
(MARS)  Project  averaged  5.6  cm  (2.2  in). 
3.8  cm  (1.5  in),  and  2.6  cm  (1  in), 
respectively  (Scott  Derrickson.  National 
Zoological  Park,  in  litt.  1998).  .Average 
weights  taken  from  birds  captured  for 
the  MARS  Project  were  9,7  grams  10  3 
ounces)  for  males  and  9.2  grams  (0.3 
ounces)  for  females  (S.  Derrickson.  m 
litt.  1998). 

Baker  (1951)  reports  that  the  Rota 
bridled  white-eye  was  first  grouped 
with  a  population  of  birds  on  Palau  as 
Zostewps  sempen.  The  Rota  bridled 
white-eye  was  later  described  as  a 
separate  subspecies.  Z  sempen  rotensis. 
by  Takatsukasa  and  Yamashina  (1931). 
All  of  the  Micronesian  bridled  white- 
eyes  were  then  placed  under  one 
species.  Z.  conspicillatus.  by 
Stresemann  (1931)  Later,  the  bridled 
white-eyes  in  the  Mariana  Islands  were 
recognized  as  three  separate  subspecies; 
Z.  c.  rotensis  (Rota);  Z  c.  saypani 
(Saipan  and  Tinian);  and  Z  c 
conspicillatus  (Guam)  (Fancy  and 
Snetsinger  1996)  However,  the  Rota 
bridled  white-eye  has  been  considered 
to  be  a  full  species,  Z  rotensis,  on  the 
basis  of  unpublished  differences  in 
plumage,  vocalizations,  and  behavior 
(H.  D.  Pratt,  in  litt.  1994.  as  cited  in 
Collar  et  a]  1994).  Recent  genetic 
evidence  from  mitochondrial  DNA 
sequences  (Slikas  et  al.  2000)  supported 
the  recognition  of  the  species  proposed 
by  Pratt  et  al.  (1987),  and  also  showed 
that  two  distinct  lineages  occur  within 
the  Marianas,  one  on  Guam,  Saipan. 
Tinian,  and  Aguijan.  and  the  other  on 
Rota.  Both  recent  authorities  on  the 
taxonomy  of  Micronesian  white-eyes 
thus  agree  that  the  Rota  population  is 
distinct  from  others  in  the  Marianas  and 
should  be  recognized  as  a  separate 
species,  which  therefore  is  referred  to 
here  as  the  Rota  bridled  white-eye  (Z 
rotensis). 

The  most  extensive  work  on  bridled 
white-eye  foraging  and  social  behavior 
was  conducted  on  Saipan.  Craig  (1989, 
1990)  found  that  bridled  white-eyes  on 
Saipan  forage  in  flocks  of  10  to  40 


individuals  in  the  upper  outer  layers  in 
the  leaves  of  trees  in  both  limestone 
forests  and  Leuc(wna  leucncephala 
(tangantanuan)  thicikets.  Bridled  white- 
eyes  on  Saipan  and  Guam  have  also 
been  recorded  in  other  habitats, 
including  suburban  areas,  beach  strand, 
wetlands,  and  grasslands  (Craig  1996; 
Jenkins  1983).  Thev  forage  primarily  by 
gleaning  insects  from  leaves  in  the 
upper,  outer  layers  of  trees,  but  also  feed 
on  seeds,  nectar,  flowers,  and  fruits 
(Craig  1996). 

Foraging  behaviors  recorded  by  Craig 
and  Taisaran  (1994)  found  that  the 
foraging  behavior  of  the  Rota  bridled 
white-t^yt'  appfared  similar  to  that  of 
bridled  white-eyes  on  Saipan.  Most 
foraging  took  place  in  the  upper,  outer 
layer  of  canopv  trees  where  they 
gleaned  for  insects  on  leaves  and 
branches.  They  are  known  to  forage  in 
trees  that  are  15  cm  (6  in)  in  diameter 
at  breast  height  (dbh)  or  smaller  (Fred 
Amidon.  pers  comm.  1999).  The  tree 
species  commonly  used  by  white-eyes 
on  Saipan  for  foraging  were  not 
recorded  by  Craig  (1989.  1990). 
However,  Amidon  (2000)  commonly 
observed  Rota  bridled  white-eyes 
foraging  in  upper  leaves  and  branches  of 
Elaeocarpus  joga  (yoga).  Hemandia 
Inhymthica  (oschal).  and 
MfmUiodfndron  megacarpum  (faniok). 

The  typical  flock  of  Rota  bridled 
white-eyes  consists  of  five  to  seven 
birds,  which  is  small  compared  to  those 
on  Saipan;  this  may  be  due  to  low 
numbers  of  birds  on  Rota.  Craig  and 
Taisacan  (1994)  believe  the  white-eye 
flocks  on  Rota  may  be  composed  of 
related  individuals,  based  upon  their 
observations  of  frequent  food  begging  in 
the  flocks  The  home  ranges  of  the 
flocks  are  estimated  to  be  at  least  150 
meters  (m)  (495  feet  (ft))  in  diameter 
(Craig  and  Taisacan  1994). 

Very  little  is  known  about  the 
breeding  biology  of  the  Rota  bridled 
white-eye.  Twenty-three  nests  have 
been  recorded  (Yamashina  1932;  Pratt 
1985;  Lusk  and  Taisacan  1997;  Amidon 
2000).  The  smallest  nest  tree  dbh 
recorded  was  23  cm  (9  in)  (Amidon 
2000)  The  discovery  dates  of  these 
nests  indicate  that  the  breeding  season 
extends  at  least  from  December  to 
August.  However,  a  year-round  breeding 
season  may  be  more  likely,  as  indicated 
by  breeding  records  of  bridled  white-eye 
species  and  subspecies  (Marshall  1949; 
Jenkins  1983).  The  recorded  clutch  sizes 
from  four  Rota  bridled  white-eye  nests 
were  one  to  two  light  blue  eggs 
(Yamashina  1932;  Amidon  et  al. 
unpublished  data)  Descriptions  of  eggs 
of  other  Mariana  bridled  white-eyes 
indicates  that  completed  clutches 
consist  of  two  to  three  light  blue-green 


eggs  (Yamashina  1932:  Jenkins  1983). 
Observations  of  7  active  nests  by 
Amidon  (2000)  indicate  incubation  and 
nestling  periods  of  at  least  10  and  up  to 
12  days  and  an  observation  of  one 
banded  nestling  indicates  a  fledgling 
period  of  at  least  8  days.  Rota  bridled 
white-eye  nests  were  commonly 
suspended  between  branchlets  and  leaf 
petioles  and  were  composed  of  rootlets, 
woven  grass  or  Pandanus  spp.  fibers, 
moss,  spider  webs,  and  a  yellow  cottony 
material  (Lusk  and  Taisacan  1997; 
Amidon  2000).  Nests  were  found  above 
320  m  (1056  ft)  elevation  in  Hemandia 
labyrinthica,  Elaeocarpus  joga. 
Merrilliodendron  megacarpum.  and 
Acacia  confusa  (sosugi)  trees  with  dbh 
between  23  cm  (9  in)  and  602  cm  (237 
in)  (Pratt  1985;  Lusk  and  Taisacan  1997; 
Amidon  2000). 

Very  little  is  known  about  the  past 
distribution  and  abundance  of  bridled 
white-eyes  on  Rota.  Early  descriptions 
by  Baker  (1948)  described  this  species 
as  numerous  and  found  at  lower 
elevations.  Residents  of  Rota  during  the 
post  World  War  II  years  also  remember 
seeing  white-eyes  at  low  elevations  in 
Songsong  Village  (Engbring  et  al.  1986). 
However,  in  1975,  Pratt  et  al.  (1979) 
found  no  white-eyes  in  the  lowland 
areas  and  only  observed  birds  on  the 
central  plateau.  The  current  distribution 
of  Rota  bridled  white-eyes  indicates  that 
the  highest  densities  are  found  in  the 
high-elevation  wet  limestone  forests 
(Fancy  and  Snetsinger  1996;  Amidon 
2000).  All  Rota  bridled  white-eye  nests 
with  recorded  locations  (22  out  of  23 
nests)  were  also  recorded  in  high- 
elevation  wet  forest  (Pratt  1985;  Lusk 
and  Taisacan  1997;  Amidon  2000). 
Whether  this  distribution  is  the  result  of 
habitat  preference  or  is  simply  an 
artifact  of  the  population  decline  is 
unknown;  however,  the  species  appears 
to  have  been  mostly  limited  to  the  upper 
elevation  forests  since  at  least  the  1960s 
(Fancy  and  Snetsinger  1996). 

In  1977,  a  survey  was  conducted  only 
on  the  upper  plateau  and  densities  were 
estimated  white-eye  densities  to  be  22 
birds/km-  (35  birds/mi-)  (Ralph  and 
Sakai  (1979).  The  first  island-wide 
survey  of  forest  birds  was  conducted  in 
1982.  During  this  survey,  bridled  white- 
eyes  were  only  found  in  forested  areas 
above  300  m  (984  ft)  (Engbring  et  al. 
1986).  The  average  bridled  white-eye 
density  on  Rota  was  determined  to  be 
183  birds/km2  (292  birds/mi  2)  (Vie  the 
average  density  on  Tinian)  with  an 
island  population  estimate  of  10,763 
birds.  Other  surveys  following  the  1982 
survey  showed  little  change  in  the 
white-eye  distribution,  but  did  show  a 
decline  in  white-eye  numbers  (Engbring 
1987. 1989;  Craig  and  Taisacan  1994).  In 
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a  1994  survey,  it  was  found  that 
densities  had  decreased  by  27  percent 
(155  birds/km-  (248  birds/mi-))  from  the 
1982  estimate  (Ramsey  and  Harrod 
1995).  In  the  fall  of  1996,  a  survey  by 
Fancy  and  Snetsinger  (1996)  estimated 
the  population  of  Rota  bridled  white- 
eyes  to  be  1.167  birds.  This  estimate 
indicated  an  89  percent  decline  from  the 
1982  estimate.  In  addition,  this  survey 
determined  that  the  population  was 
restricted  primarily  to  four  patches  of 
forest  covering  an  area  of  about  254 
hectares  (ha)  (628  acres  (ac))  above  200 
m  (656  ft)  elevation.  Ninety-four  percent 
of  the  Rota  bridled  white-eyes  were 
found  to  occur  in  these  patches.  The 
white-eye  population  was  estimated  to 
be  at  1,092  after  a  survev  conducted  in 
1999  (Amidon  2000). 

Forests  in  these  four  high-density 
areas  can  be  described  as  a  type  of  cloud 
forest  because  of  the  cloud  buildup  over 
the  central  plateau  region,  which  results 
in  flourishing  wet  forests  with  growths 
of  epiphytic  ferns  and  orchids  (Fosberg 
1960;  Falanruw  et  al.  1989).  Amidon 
(2000)  found  that  the  primary  overstory 
component  of  three  of  the  four  high- 
density  Rota  bridled  white-eye  areas  is 
Hemandia  labyrinthica  with 
Elaeocarpus  joga.  The  remaining  area  is 
almost  exclusively  made  up  of 
Merrilliodendron  megacarpum  in  the 
overstory. 

CurrenWy.  85  percent  of  the  Rota 
bridled  white-eye  population  occurs  on 
public  lands  and  15  percent  occurs  on 
private  lands.  There  is  no  U.S. 
government-owned  land  in  the  CNMI; 
all  public  lands  are  administered  by  the 
CNMI  government.  Approximately  60 
percent  of  the  land  on  Rota  is  publicly 
owned,  although  much  of  it  has  been 
leased  to  private  individuals. 

The  Rota  bridled  white-eye  is  listed  as 
a  critically  endangered  species  in  the 
most  recent  list  of  threatened  animals  of 
the  world  bv  the  World  Conservation 
Union  (lUCN)  (1999).  The  lUCN  list 
provides  an  assessment  of  the 
conservation  status  of  species  on  a 
global  scale  in  order  to  highlight  species 
threatened  with  extinction  and. 
therefore,  promote  their  conservation.  A 
critically  endangered  species  is  one 
facing  an  extremely  high  risk  of 
extinction  in  the  wild  in  the  immediate 
future.  Also,  in  1991,  the  CNMI 
government  listed  the  Rota  bridled 
white-eye  as  threatened  or  endangered 

Previous  Federal  Action 

Federal  action  on  the  Rota  bridled 
white-eye  began  when  we  published  a 
Notice  of  Review  in  the  Federal  Register 
on  December  30,  1982  (47  FR  58454). 
The  Rota  bridled  white-eye  was 
included  as  a  Category  2  candidate  for 


Federal  listing.  Categop*'  2  species  were 
those  for  which  conclusive  data  on 
biological  vulnerability  and  threat.';  wer«^ 
not  currently  available  to  support 
proposed  rules  Subsequent  Notices  ut 
Review  published  on  September  18, 
1985  (50  FR  37958),  Januarv  6.  1989  (54 
FR  554),  and  November  21,  1991  (56  FR 
58804)  also  listed  this  species  as  a 
Category-  2  species. 

In  the  November  15.  1994,  Notice  of 
Review  (59  FR  58982).  the  Rota  bridled 
white-eye  was  moved  from  a  Gategor\  2 
candidate  to  a  Categor>'  1  candidate  for 
Federal  listing.  Categorv-  1  species  were 
those  for  which  we  had  on  file 
substantial  information  on  biologu.al 
vulnerability  and  threats  to  support 
preparations  of  listing  proposals,  but  for 
which  listing  proposals  had  not  yet  been 
published  because  they  were  precluded 
bv  other  listing  activities. 

"In  the  Februarv  28.  1996  (61  FR  75961. 
and  September  19.  1997  (62  FR  49398). 
Candidate  Notices  of  Review,  we 
discontinued  categon,-  designations  and 
the  Rota  bridled  white-eye  was  listed  as 
a  candidate  species.  We  define 
candidate  species  as  those  for  which  we 
have  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  the  species  as 
threatened  or  endangered 

Summary  of  Factors  Aifiecting  the 
Species 

Section  4  of  the  Act  and  our 
regulations  (50  CFR  part  424)  issued  to 
implement  the  listing  provisions  of  the 
Act  established  the  procedures  for 
adding  species  to  the  Federal  Lists  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  These  factors 
and  their  application  to  the  Rota  bridled 
white-eye  [Zosterops  rotensis]  are  listed 
below. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  Mariana  Islands  were  believed  to 
have  been  colonized  by  humans  at  least 
4,000  years  ago  (Craib  1983),  Before 
European  contact,  the  island  of  Rnta  was 
thought  to  have  had  a  large  population 
of  people  who  moved  into  the  area  from 
insular  southeast  Asia  and  Melanesia, 
and  who  modified  most  of  the  island  s 
vegetation  (Fosberg  1960).  During  th.' 
Spanish  administration  (1521  to  1899i. 
the  island  was  largely  depopulated,  and 
the  vegetation  probably  re<:o\ered  on 
most  of  the  island  until  the  lapanesc 
administration  from  1914  to  1944 
(Fosberg  1960:  Engbring  et  al.  19861 
During  the  Japanese  administration, 
much  of  the  level  land  was  cleared  for 


sugar  cane  cultivation,  and  areas  on  the 

upper  terrace  were  cleared  for 
[ihosphale  mining  (Fosberg  1960; 
Kn^^bring  t^t  al  T186).  Rota  was  not 
invaded  during  World  War  II.  but  was 
bombed  (Engbring  et  al.  1986).  In  1946. 
one-fourth  of  the  total  area  of  Rota  was 
(  o\ered  in  well-developed  forest,  but 
this  was  broken  into  small  parcels  or 
located  along  the  base  of  cliffs  (Fosberg 
1960)  Bv  the  mid-1980s,  Engbring  et  al 
(1986)  reported  that  60  percent  of  Rota 
was  composed  of  native  forest,  although 
a  good  portion  of  this  was  in  an  altered 
condition  The  most  mature  native 
forests  were  found  along  the  cliffs  of  the 
upper  plateau,  uith  the  forests  on  level 
portions  of  thf!  island  being  primarily 
secondar\-  growth  Today,  less  than  58 
percent  of  the  native  limestone  forest 
remams  (Falanruw  etal  1989),  and 
plans  for  hirther  projects,  such  as 
agricultural  homesteads  and  resort 
development  m  the  As  Mundo  area, 
continue  to  threaten  the  remaining 
limestone  forest,  and  the  available 
habitat  for  the  Rota  bridled  white-eye. 

.\lthough  the  habitat  in  th<>  limestone 
forest  is  threatened,  the  mrtinrit\  i>t  ;1m' 
high-elevatinn  forests  along  ihf  upper 
plateau  have  not  been  threatened  by 
develppment  and  clearing  in  the  past 
because  of  their  rugged  f(;pok;rH[>h\ 
Thev  have.  howe\er   r(*(>M\t-(]  -'viensive 
tvphoon  damage  in  r(>f  ent  years.  In 
1988.  tvphotm  Rov  hit  Rota  with  winds 
of  over  241  kilometers  per  hour  (150 
miles  per  hour)  and  completely 
defoliated  almost  all  of  the  forests  of 
Rota  (Fancy  and  Snetsinger  1996).  In 
some  areas.  50  percent  .f  tree';  wore 
downed-  and  100  ["T'  •■!)'  Miffri.-ii  limb 
damage  The  wet  fir«-M-    'ft:,,    jpper 
cliffline  were  drastudiiv  aitciciJ  1j\  this 
storm  and  have  not  recovered  well 
[FantN  and  .Snetsinger  1996),  In 
December  1997,  super  tvphoon  Paka  hit 
Rota,  and  much  of  the  upper  plateau 
was  defoliated  again  These  storms  have 
limited  the  available  nesting  and 
foraging  sites  fm  th'  Rota  bridled  white- 
eye 

B  0\-erutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 

Puqjnses 

\  alued  ior  their  songs,  some  species 
and  subspecies  of  white-eyes  are  kept  as 
pets  in  .\sian  countries  (Moreau  and 
Kikkawd  1985)   However,  there  are  no 
reports  of  Rota  bridled  white-eyes  in  the 
pet  trade  Unrestricted  collecting  or 
hunting  IS  not  known  to  be  a  factor 
currentlx  affecting  this  species 
\  andalism  may  be  a  potential  concern 
for  this  species.  For  example,  on  Rota. 
rare  plants  have  been  the  target  of 
\  andals  who  feared  the  plants  existence 
was  an  impediment  to  development 
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(Raulerson  and  Rinehart  1997), 
However,  we  have  no  e\'idencp  of  such 
vandalism  directly  affecting  Rota 
bridled  white-eyes. 

C  Disease  or  Predation 

Black  drongos  IDicrums 
macmcercus).  also  known  as  king  crow. 
are  thought  to  have  been  introduced  to 
Rota  from  Taiwan  by  the  Japanese  South 
Seas  Development  Company  in  1935  to 
control  destructive  insects  (Baker  194H) 
Black  drongos  are  noted  for  their 
aggression  toward  and  occasional 
predation  on  small  passerines  (Ali  and 
Ripley  1972;  Maben  1982)  On  Guam. 
black  drongos  have  been  observed 
eating  an  Eurasian  tree  sparrow  [Passer 
montanus)  (Maben  1982),  rufous  fantails 
[Rhipidura  rufifrnns],  a  Guam  swiftlet 
(Collocalia  bartschi)  (Perez  1968).  and 
either  a  bridled  white-eye  or  a  Guam 
flycatcher  (Myiagra  freycineti]  (Drahos 
1977),  A  black  drongo  was  observed 
eating  a  bridled  white-eye  on  Rota 
(Amidon  2000).  Maben  (1982)  observed 
black  drongos  harassmg  birds  such  as 
native  and  introduced  doves  (Order 
Columbidae),  cardinal  (Micronesian) 
honeyeaters  {Myzomela  rubratra].  and 
Micronesian  starlings  (Aplonis  opaca). 
Harassment  by  the  drongo  of  potential 
predators  like  crows  and  raptors  has 
also  been  noted  (All  and  Rjplev  1972; 
Maben  1982;  Melville  1991). 

Craig  and  Taisacan  (1994)  believe  that 
a  relationship  exists  between  the 
abundance  of  black  drongos  and  the 
decline  and  range  restriction  of  the 
bridled  white-eye  on  Rota,  They  believe 
the  distributions  of  black  drongos  and 
potential  prey,  like  the  Rota  bridled 
white-eye  and  the  rufous  fantail.  show 
that  black  drongo  predation  may  be  a 
factor  in  the  decline  of  these  species. 
Engbring  et  al.  (1986)  found  black 
drongos  abundant  in  lowlands  and 
uncommon  in  the  forests  of  the  upper 
plateau  where  the  Rota  bridled  white- 
eye  is  found.  In  lowland  areas,  the 
rufous  fantail  was  also  found  to  be 
uncommon,  while  birds  too  large  to  be 
prey  of  black  drongos  were  abundant 
(Engbring  etal  1986) 

On  the  other  hand.  Fancy  and 
Snetsinger  (1996)  believe  that  black 
drongos  could  not  be  responsible  for  the 
distributional  changes  and  population 
decline  of  the  white-eye.  Studies  of 
black  drongos  on  Guam  by  Maben 
(1982)  found  that,  although  thev  would 
harass  other  birds,  black  drongos  did 
not  regularly  attempt  to  prey  on  them 
Birds  have  also  been  reported  to  forage 
within  black  drongo  territories  and  nest 
near  active  black  drongo  nests  without 
harassment  (Ali  and  Ripley  1972; 
Shukkur  and  Joseph  1980;  Maben  1982). 
Michael  Lusk  of  the  Service 


(unpublished  data)  observed  no 
interactions  between  black  drongos  and 
Rota  bridled  white-eyes  during  a  1993- 
1994  study  of  their  interactions  on  Rota 
(cited  in  Fancy  and  Snetsinger  1996). 
However,  it  is  possible  that  black 
dront^o  predation  or  harassment  may  be 
limiting  the  recovery  of  the  bridled 
white-eye  on  Rota  (Fancy  and 
Snetsinger  1996) 

The  brown  tree  snake  [Boiga 
irrpgulans)  was  found  to  be  the  major 
factor  in  the  decline  of  native  forest 
birds  on  Guam  (Savidge  1986.  1987). 
There  have  been  43  sightings  and  8 
captures  of  brown  tree  snakes  on  Saipan 
since  1982  (Grant  Beauprez,  CNMI 
Department  of  Fish  and  Wildlife,  in  litt. 
2000).  and  a  population  of  this 
voracious  predator  may  now  be 
established  on  Saipan  (Vogt  2000). 
Presently,  no  observations  of  live  brown 
tree  snakes  have  been  recorded  on  Rota, 
although  two  dead,  confirmed  brown 
tree  snakes  have  been  found  on  Rota 
(Rodda.  pers,  comm,  1998),  Fancy  and 
Snetsinger  (1996)  do  not  believe  that 
brown  tree  snakes  are  the  likely  cause 
of  the  Rota  bridled  white-eye  decline. 
The  Rota  bridled  white-eye  decline  has 
been  island-wide  and  has  not  followed 
the  pattern  that  occurred  on  Guam  in 
which  the  range  expansion  of  the  brown 
tree  snake  correlated  with  the  range 
contraction  of  forest  birds  (Savidge 
1987)  .Mso.  the  densities  of  rats  on  Rota 
appear  very  high  and  would  have 
declined  if  snakes  were  a  problem  on 
the  island  Hriwever,  given  that  the 
brown  tree  snake  exists  on  Guam  and 
may  now  exist  in  Saipan,  and  that  two 
dead  brown  tree  snakes  were  found  on 
Rota,  the  accidental  introduction  of  the 
brown  tree  snake  to  Rota  is  a  constant 
potential  threat. 

Two  species  of  introduced  rat,  Asian 
house  rat  IRattus  tanezumi)  and 
Polynesian  rat  (fl  exulans).  have  been 
recorded  on  Rota  (Johnson  1962; 
Flannery  1995)  Recent  work  by  Service 
personnel  on  Rota,  and  opportunistic 
trapping  and  observations  for  the  Guam 
rail  release  program,  have  indicated  that 
high  densities  of  rats  exist  on  Rota 
(Fancy  and  Snetsinger  1996).  Introduced 
rats  have  been  found  to  be  important 
predators  of  native  birds  in  Hawaii,  New 
Zealand,  and  other  Pacific  Islands 
(Atkinson  1977.  1985;  Robertson  etal. 
1994)   However,  the  role  of  rats  in  the 
population  decline  and  range  restriction 
of  the  Rota  bridled  white-eye  is 
unknown.  Fancy  and  Snetsinger  (1996) 
indicated  that  other  causes  may  have 
led  to  the  decline,  but  did  not  rule  out 
the  possibilitv  that  rat  predation  may  be 
an  imp(jrtant  mortality  factor  for  Rota 
bridled  white-eyes. 


Disease  has  also  been  implicated  as  a 
potential  cause  for  the  population 
decline  and  range  restriction  of  the  Rota 
bridled  white-eye.  In  Hawaii,  research 
has  indicated  that  avian  disease  was  a 
significant  factor  in  the  decline  and 
distributional  change  of  the  native 
avifauna  (van  Riper  et  al.  1986,  Warner 
1968).  Observations  made  by  biologists 
and  veterinarians  who  have  worked  on 
Rota,  however,  do  not  indicate  the 
presence  of  pathogens  or  of  an  epidemic 
occurring  there  (Fancy  and  Snetsinger 
1996,  Pratt  1983).  Research  on  Guam 
has  not  revealed  the  presence  of 
significant  levels  of  disease  (Savidge 
1986).  The  presence  of  the 
haematozoans  Plasmodium  spp. 
(Savidge  1986)  and  Haemoproteus  spp. 
(Marshall  1949;  Savidge  1986)  in 
bridled  white-eyes  on  Saipan  has  been 
reported.  However,  these  parasites  were 
considered  to  be  relatively  benign  based 
on  the  good  physical  condition  of  the 
birds  (Savidge  1986).  Since  no  studies 
on  the  presence  and  effect  of  disease  on 
the  native  birds  of  Rota  have  been 
conducted,  the  effects  of  disease  on  the 
decline  and  range  restriction  of  the  Rota 
bridled  white-eye  remains  unclear. 

D  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  1991,  the  CNMI  government  listed 
the  Rota  bridled  white-eye  as  threatened 
or  endangered  (the  CNMI  makes  no 
distinction  between  the  threatened  and 
endangered  categories)  (Public  Law  2- 
51).  However,  no  regulations  prohibit 
the  taking  of  CNMI  threatened  and 
endangered  species  (Kevin  Garlick, 
Service,  in  litt.  1997). 

A  current  activity  that  may  provide 
some  help  in  stabilization  and 
protection  for  this  bird  on  Rota  is 
designation  of  the  Sabana  Protected 
Area  (Area).  The  Area  occius  on  a 
plateau  of  shifting  agricultural  lands 
within  a  mosaic  of  native  forest,  and 
was  designated  as  a  protected  area  in 
1994  through  Rota  Local  Law  No.  9-1 
(Sabana  Protected  Area  Management 
Committee  1996).  A  plan  was  developed 
to  manage  the  Area  as  part  of  an  effort 
by  the  CNMI  government  to  limit 
development  in  this  upper  elevation 
area  (Sabana  Protected  Area 
Management  Committee  1996).  Zones  of 
activities  have  been  designated  for  the 
Area,  with  rules  established  for  each 
zone.  A  number  of  activities  can  occur 
in  the  Area  in  certain  zones,  such  as 
farming,  hunting,  forestry,  and 
medicinal  use  of  plants.  Many  of  these 
activities  require  a  permit  from  the 
CNMI  Department  of  Lands  and  Natural 
Resources.  Conservation  zones  within 
the  Area  have  been  established  in  areas 
critical  to  the  continued  survival  of  bats 
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on  Rota  (Sabana  Protected  Area 
Management  Committee  1996).  These 
conservation  zones  also  correspond  to 
most  of  the  current  range  of  the  Rota 
bridled  white-eye.  However,  vegetation 
that  is  15  cm  (6  in.)  dbh  or  less  may  be 
permitted  to  be  removed  in  certain 
zones,  including  the  bat  conservation 
zone.  Removal  of  this  vegetation  may 
have  negative  effects  on  the  bridled 
white-eye  nesting  and  foraging  habitat. 
While  preservation  of  these  forested 
areas  is  believed  to  also  be  essential  for 
the  long-term  stability  of  the  Rota 
bridled  white-eye,  not  all  of  the  species' 
habitat  occurs  within  the  Sabana 
Protected  Area.  Since  the  Rota  bridled 
white-eye  is  not  protected  from  take  as 
a  CNMI-listed  species,  and  since  the 
Sabana  Protected  Area  affords  some,  but 
likely  inadequate,  habitat  protection  for 
this  species,  regulatory  mechanisms  to 
protect  this  species  are  inadequate. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  use  of  pesticides  has  been 
implicated  as  a  potential  factor  in  the 
decline  of  the  Rota  bridled  white-eye 
(Fancy  and  Snetsinger  1996).  However, 
little  information  is  available  on  the  use 
of  pesticides  in  the  post  World  War  II 
Mariana  Islands.  The  US  military  is 
reported  to  have  liberally  appUed  DDT 
(1.  1-bis  (chlorophenyl)-2,  2,  2 
trichloroethane)  on  the  Mariana  Islands 
during  and  after  WWII  (Baker  1946; 
Grue  1985).  Pesticide  use  on  Guam  was 
implicated  as  a  potential  factor  in  the 
decline  of  Guam's  avifauna  (Jenkins 
1983;  Diamond  1984).  But 
concentrations  of  DDT  and  DDE  (1.  1-bis 
(chlorophenyl)-2,  2-dichloroethane)  in 
swiftlet  carcasses  and  guano  were 
considered  to  be  too  low  to  cause 
mortality  or  reproductive  failure  (Grue 
1985;  Savidge  1986).  The  insecticide 
malathion  was  also  used  to  control  the 
introduced  melon  fly  [Dacus  cucurbitae) 
in  1988  and  1989  on  Rota  (Engbring 
1989).  However,  a  study  to  monitor  the 
status  of  birds  on  Rota  before  and  after 
the  insecticide  application  did  not 
detect  any  adverse  effects  on 
populations  there  (Engbring  1989). 
Approximately  90  to  95  percent  of  crops 
grown  on  Rota  are  root  crops,  such  as 
sweet  potato  and  taro.  so  pesticide  use 
tends  to  be  minimal.  The  most 
commonly  used  insecticides  on  Rota  are 
diazinon,  sevin,  and  malathion,  which 
areused  to  control  insects  on  vegetables 
and  livestock  (John  Morton,  Service, 
pers.  comm.  1998).  It  is  not  known  what 
impacts  these  insecticides  have  on  the 
Rota  bridled  white-eye. 

The  small  population  size  and  limited 
distribution  of  the  Rota  bridled  white- 
eye  places  this  species  at  risk  from 


naturally  occurring  events  and 
environmental  factors.  Tvphonns.  in 
particular,  pose  a  serious  threat,  directly 
and  indirectly,  to  the  whitc-evc  and 
other  avian  populations  (WiIpn  and 
Wunderle  1993)  Direct  effects  inciudH 
mortality  from  winds  and  rains  Indirei  t 
effects  include  the  loss  of  fnod  supplies. 
foraging  habitat  substrates,  nests,  nest 
and  roost  sites,  and  microclimate 
changes.  For  example,  in  December 
1997.  super  typhoon  Paka  defoliateti 
trees  and  removed  large  amounts  of 
epiphytic  growth  and  associated  organic 
matter  from  the  limestone  forests  of  Rota 
(John  Morton,  pers.  comm   1998)  This 
may  have  resulted  in  lower  qualitv 
habitat  and  decreased  availability  of 
nesting  matenal  for  the  Rota  bridled 
white-eye 

We  have  carefully  evaluated  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present 
and  future  threats  faced  by  this  spet.ips 
in  determining  to  propose  this  nile 
Based  on  this  evaluation,  we  propose  to 
list  the  Rota  bridled  white-eye  as 
endangered.  The  Rota  bridled  white-eve 
is  endemic  to  the  island  of  Rota,  and  its 
population  has  declined  an  estimated  89 
percent  over  the  past  16  years  This 
species  is  threatened  by  one  or  more  of 
the  following:  Habitat  degradation  or 
loss  due  to  development,  agricultural 
activities,  and  naturally  occurring 
events  such  as  typhoons:  avian  disease 
predation  by  black  drongos,  rats,  and 
potentially  the  brown  tree  snake: 
pesticides;  and  inadequate  existing 
regulatory  mechanisms  The  small 
population  size  and  limited  distribution 
makes  this  species  particularly 
vulnerable  to  extinction  from  random 
environmental  events.  Because  the  Rota 
bridled  white-eye  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  it  fits  the  definition 
of  endangered  as  defined  in  the  Act 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection,  and  specific  areas  outsidt' 
the  geographical  area  occupied  h\  a 
species  at  the  time  it  is  listed,  upon  a 
determination  by  the  Secretary  that  sui  h 
areas  are  essential  for  the  (:onser\ation 
of  the  species.  "Conservation'   means 
the  use  of  all  methods  and  procedures 
needed  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary. 


Critical  hahit.it  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions  through  consultation 
under  section  7(a)(2)  of  the  Act.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize. 
fund,  or  carry  out  are  not  likely  to 
[Hopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat. 

Section  4(a)(3)  of  the  Act,  as 
ampnded,  and  our  implementing 
regulations  (50  CFR  424.12)  require  that, 
to  the  maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424  12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — 11)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
tn  the  species 

We  find  that  designating  critical 
habitat  is  pnident  fnr  the  Rota  bridled 
white-eye  Consistent  with  applicable 
regulations  (50  CFR  424.12(a)(l)(i))  and 
recent  case  law    we  do  not  expect  that 
the  identification  of  critical  habitat  will 
inrraase  the  degree  of  threat  tc  this 
species  of  taking  or  other  human 
activity    In  the  absence  of  a  finding  that 
cntical  habitat  would  inrrease  threats  to 
a  species,  if  anv  N^nefits  would  result 
from  critical  habitat  designation,  then  a 
pnident  finding  is  warranted   In  the 
case  of  this  species  there  ma\  be  some 
benefits  to  designation  of  t  ntn  al 
habitat  The  pnman  reguldtor)  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  r)r  adversely  modifies  critical 
habitat  While  a  critical  habitat 
designation  for  habitat  currently 
occ  upied  b\  this  species  would  not  be 
likely  to  I.  hange  the  section  7 
c  onSultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  leopardy  to  the  species,  in 
some  instances  section  7  consultation 
would  be  triggered  only  if  critical 
habitat  is  designated-for  example, 
unoccupied  habitat  that  ma\  become 
occupied  in  the  future.  Some 
educational  or  informational  benefits 
also  may  result  from  designation  of 
critical  habitat. 

Because  of  the  sharp  population 
decline  and  currently  precariously  low 
numbers  of  Rota  bridled  white-eye 
individuals,  we  are  not  spending 
resources  on  the  proposal  of  critical 
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habitat  with  the  proposal  to  list  this 
species.  Section  4(b)f6)(C)  of  the  Act 
states  that  the  final  critical  habitat 
designation  shall  be  published  with  the 
final  listing  determination  unless 
"*   *   *    (i)  it  is  essential  to  the 
conservation  of  such  species  that  the 
regulation  implementing  such 

determination  be  promptly  published; 

«   *   * '  ■ 

We  will  develop  a  proposal  to 
designate  critical  habitat  for  the  Rota 
bridled  white-eye  as  soon  as  feasible 
given  our  financial  constraints  and  in 
coordination  with  the  priority  of  other 
listing  actions. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
endangered  or  threatened  species  under 
the  Act  include  recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  local  agencies,  private 
organizations,  and  individuals  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  States  and 
requires  that  recovery  plans  be 
developed  for  all  listed  species  Funding 
may  be  available  through  section  6  of 
the  Act  for  the  State  to  conduct  recovery 
activities.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  proposed  or 
designated  Regulations  implementing 
this  i'"*eragency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  IS  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed. 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  nut  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  listed  species  or  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  us.  under  section  7(a)(2)  of  the  Act. 

Federal  agency  actions  that  may 
require  conference  or  consultation 
include  US.  Army  Corps  of  Engineers 
involvement  in  projects  such  as  the 
construction  of  roads  and  bridges; 


Natural  Resource  Conservation  Service 
prn]e(  ts:  Federal  Emergency 
Management  Agency  activities;  and  U.S. 
Department  of  Housing  and  Urban 
Development  projects. 

There  are  no  federally  owned  lands 
on  the  island  of  Rota.  Parts  of  Rota  have 
been  used  as.  or  are  under  consideration 
for  use  as.  training  areas  by  U.S.  armed 
forces.  In  the  past,  some  military 
training  has  occurred  at  the  Rota  airport 
and  on  Angyuta.  an  island  near  the 
ccmimercial  port.  Neither  area  contains 
native  limestone  forest   Federally 
supported  activities  that  could  affect  the 
Rota  bridled  white-eye  or  its  habitat  in 
the  future  include,  but  are  not  limited 
to,  low-level  helicopter  maneuvers  over 
areas  occupied  by  Rota  bridled  white- 
eyes. 

Listing  the  Rota  bridled  white-eye 
provides  for  the  development  and 
implementation  of  a  recovery  plan  for 
the  species.  This  plan  will  bring 
together  Federal,  State,  and  regional 
agency  efforts  for  conservation  of  the 
species  A  recovery  plan  will  establish 
a  framework  for  agencies  to  coordinate 
their  recovery  efforts.  The  plan  will  set 
recovery  priorities  and  estimate  the 
costs  of  the  tasks  necessary  to 
accomplish  the  priorities.  It  will  also 
describe  the  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.21  for 
endangered  species,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  attempt 
any  of  these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally  Further,  it  is  illegal  for 
any  person  to  attempt  to  commit,  to 
solicit  another  person  to  commit,  or  to 
cause  to  be  committed,  any  of  these  acts. 
Certain  exceptions  apply  to  our  agents 
and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
invoUing  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17  22  and  17  23  Such  permits  are 
available  for  sc  ientific  purposes,  to 
enhance  the  prtjpagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  course  of  otherwise  lawful  activities. 


Permits  are  also  available  for  zoological 
exhibitions,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  Requests  for  copies 
of  the  regulations  regarding  listed 
wildlife  and  inquiries  about  permits  and 
prohibitions  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services.  Endangered  Species 
Permits,  911  N.E.  11th,  Avenue, 
Portland,  Oregon  97232-4181, 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Our  policy,  as  published  in  the 
Federal  Register  on  fuly  1,  1994  (59  FR 
34272),  is  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  likely  be  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  range  of 
the  species.  We  believe  that  permitted 
scientific  activities  or  recreational 
activities  within  forested  areas  that 
support  populations  of  bridled  white- 
eyes  would  not  likely  result  in  a 
violation  of  section  9. 

Activities  that  we  believe  could 
potentially  harm  the  Rota  bridled  white- 
eye,  and  would  likely  violate  section  9, 
include,  but  are  not  limited  to: 

(1)  Unauthorized  collecting,  handling, 
possessing,  selling,  delivering,  carrying, 
transporting,  or  shipping  of  the  species; 

(2)  Intentional  introduction  of  exotic 
species  that  compete  with  or  prey  on 
bird  species,  such  as  the  introduction  of 
the  predatory  brown  tree  snake  to 
islands  that  support  bird  populations; 

(3)  Activities  tnat  disturb  bridled 
white-eyes  from  nesting  sites  and 
feeding  areas,  and  unauthorized 
destruction  or  alteration  of  forested 
areas  required  by  the  bridled  white-eye 
for  foraging,  perching,  breeding,  or 
rearing  young;  and 

(4)  Engaging  in  the  unauthorized 
import  or  export  of  this  bird  or  interstate 
and  foreign  commerce  (commerce  across 
State  lines  and  international 
boundaries). 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Act  should  be  directed 
to  the  Field  Supervisor  of  our  Pacific 
Islands  Office  (see  ADDRESSES  section). 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
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Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  to  section  4  of  the  Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and, 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods,  as  listed  above  in 
ADDRESSES.  If  you  submit  comments  by 
e-mail,  please  submit  comments  as  an 
ASCII  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  include  "Attn:  [RIN  1018-AI16I" 
and  your  name  and  retxim  address  in 
your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  Pacific  Islands  Office  at  phone 
number  808/541-3441.  Please  note  that 
this  e-mail  address  will  be  closed  out  at 
the  termination  of  the  public  comment 
period. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Commenters  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  may 
also  withhold  a  commenters  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  or  address,  you 
must  state  this  request  prominently  at 
the  beginning  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 


for  public  inspection  in  their  entirefv 
Comments  and  materials  received  will 
be  available  for  public  inspection,  bv 
appointment,  during  normal  business 
hours  at  the  above  address. 

You  may  request  a  public  hearing  on 
this  proposal  Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  45  days  of  the  date  nf  publicatuin 
of  the  proposal  in  the  Federal  Register. 
Address  your  requests  to  the  Supervisor, 
Pacific  Islands  Office  l"  ,S   Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

Peer  Review 

In  accordance  with  our  polic  v 
published  on  |uly  1.  1994  (59  FR 
34270).  we  will  seek  expert  opinions  wt 
at  least  three  appropriate  independent 
specialists  regarding  this  proposed  rule 
The  purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  sound  data,  assumptions 
and  analysis.  We  will  send  copies  of 
this  proposed  rule  immediately 
following  publication  in  the  Federal 
Register  to  these  peer  reviewers  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  tfie  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat 

We  will  consider  all  comments  and 
information  received  during  the 
comment  period  on  this  proposed  nile 
during  the  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  impact  statement  and 
environmental  assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244) 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
collections  of  information  that  require 


Office  of  Management  and  Hudui't 
(OMB)  approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
.•\n  information  collection  related  to  the 
rule  pertaining  to  permits  for 
endangered  and  threatened  species  has 
OMB  approval  and  is  assigned  clearance 
number  1018-0094.  This  rule  does  not 
alter  that  information  collection 
requirement   For  additional  information 
concerning  permit'-  iiul  .i^sociated 
requirements  for  endangered  animal 
species,  .see  50  CFR  17.22. 

References  Cited 

A  t  (implete  list  of  all  references  cited 
in  this  proposal  is  available  upon 
request  from  the  Pacific  Islands  Office 
see  ADDRESSES  section). 

.\uthor 

The  jinmarv  author  of  this  proposed 
rule  IS  Leila  Gibson.  Fish  and  Wildlife 
Biologist.  I    S   Fish  and  Wildlife  Service 
(see  ADDRESSES  set  finn). 

List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and  rerord 
keeping  requirements,  and 
Transportation 

Proposed  Regulation  Promulgation 

.Accordingly,  we  hereb\  propose  to 
amend  part  17   subchapter  B  of  chapter 
!.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  belcw. 

PART  17— {AMENDED] 

1,  The  authority  titation  for  part  17 
continues  to  read  as  follows 

Aulhoritv:  16  U.S.C.  1361-1407;  16  U.S.C. 

lsn-l.S44   16  U.S.C  4201-4245;  Pub  L  99- 
62.=!    100  .'^tat   3500.  unless  otherwisp  noted. 

2   Section  K  1  Khj  is  amended  by 
adding  the  following,  m  alphabetical 
order  under  BIRDS  to  the  List  of 
Flndangered  and  Threatened  Wiidlife  to 
read  as  follows 

§17.11     Endangered  and  tt>  reatened 
wi(dl>fe 


(hj* 


Species 


Common  name 


Scientific  name 


Historic 
range 


VerletKate  popu- 
latkjn  wr>ere  en- 
dangered or 
threatened 


Status 


When 

listed 


Cntical 

hatsrtai 


Spedal 

njipc 


BIRDS 


I 
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Species 

Historic 
range 

Vertebrate  popu- 
lation where  en- 
dangered or 
threatened 

Status 

When    ' 
listed 

Critical 
habitat 

Special 
rules 

Common  name 

Scientific  name 

White-eye,  Rota 
bndled 

• 

Zosterops  r 

• 

otensis 

Western  Pacific 
Ocean— U  S  A. 
(Commonwealth 
of  the  Northern 
Manana  Is- 
lands) 

• 

Entire  

* 

• 

E 

• 

• 

NA 

• 

• 

NA 

• 

Dated:  September  27,  2001. 
N4arshall  P.  )oiies,  Jr., 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  01-24659  Filed  10-2-01:  8:45  ami 
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DEPARTyENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 
Administration 


50  CFR  Part  229 


I 


[Docket  No.  001 1 28334-1 239-04;  1.0. 
092401 E] 

RtN  064«-AN88  | 

Marine  Mammals;  Atlantic  Large  Whale 
Talte  Reduction  Plan  (ALWTRP) 
Regulations;  Seasonal  Area 
Management  (SAM)  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NfMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOA^M. 
Conunerce. 

ACTX)N:  Advance  notice  of  proposed 
rulemaking  (ANPR);  notice  of  intent 
(NOI)  to  prepare  an  Environmental 
Impact  Statement  (EISJ;  request  for 
comments. 

SUMMARY:  NMFS  is  preparing 
regulations  to  implement  a  Seasonal 
Area  Management  (SAM)  program  to 
seasonally  limit  fishing  operations  in 
certain  areas,  which  was  identified  as  a 
measure  under  the  reasonable  and 
prudent  alternative  (RPA)  contained  in 
the  Biological  Opinions  (BOi)  prepared 
for  the  Federal  Northeast  multispecies 
(multispecies),  monkfish,  spiny  dogfish, 
and  American  lobster  (lobster)  fisheries 
under  the  Endangered  Species  .^ct 
(ESA).  The  SAM  program  is  intended  to 
provide  endangered  western  North 
Atlantic  right  whales  (right  whales] 
protection  from  entanglement  with 
fishing  gear  used  in  those  fisheries  The 
measures  that  have  been  identified  for 
proposed  rulemaking  would  require  the 
reduction,  elimination,  and/or 
modification  of  certain  types  of  fixed 
gear  (i.e..  gillnets  and  lobster  traps)  in 


specific  areas  off  the  Atlantic  coast  of 
the  United  States  during  times  of  the 
year  when  right  whales  are  known  to  be 
present  in  significant  concentrations. 
NMFS  also  announces  its  intention  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  SAM  regulations, 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  to 
analyze  impacts  to  the  environment  of 
the  mcinagement  alternatives  under 
consideration. 

DATES:  Written  comments  must  be 
received  at  the  appropriate  address  or 
facsimile  (fax)  number  (see  AIXMESSES] 
no  later  than  5  p.m  local  time  on 
November  2,  2001 

ADDRESSES:  Written  comments  should 
be  sent  to  Mary  CoUigan,  Acting 
Assistant  Administrator  for  Protected 
Resources,  Northeast  Region,  NMFS, 
One  Blackburn  Drive.  Gloucester,  MA 
01930  Comments  may  also  be  sent  via 
fax  to  978-281-9394  Comments 
submitted  via  e-mail  or  Internet  will  not 
be  accepted  Copies  of  the  BOs  may  be 
requested  from  the  above  address  or  can 
be  downloaded  from  the  internet  at  the 
following  website:  http:// 
www  nmfs  noaa.gov/prot — res/ 
overview-  publicat, html, 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  LaMontagne,  NMFS.  Northeast 
Region,  978-281-9291.  fax  978-281- 
9394:  Katherine  Wang,  NMFS, 
Southeast  Region.  727-570-5312;  or 
Patricia  Lawson,  NMFS,  Office  of 
Protected  Resources.  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  compliance  with  the  Endangered 
Species  Act  (ESA)(16  U.S.C.  1531  et 
seq  )  section  7  consultation  procedures, 
NMFS  prepared  Biological  Opinions 
(BOs)  for  the  continued  authorization  of 
Federal  fisheries  under  the  Fishery 
Management  Plans  for  the  multispecies, 
spiny  dogfish,  and  monkfish  fisheries, 
and  under  the  Federal  regulations  for 
the  lobster  fishery,  to  assess  the  impacts 
of  those  fisheries  on  species  protected 
under  the  ESA.  Previous  ESA  section  7 
consultations  on  those  fisheries 


incorporated  the  Atlantic  Large  Whale 
Take  Reduction  Plan  (ALWTRP)  as  an 
RPA  to  avoid  the  likelihood  of  jeopardy 
to  right  whales  from  the  multispecies, 
dogfish,  and  monkfish  giilnet  fisheries 
and  the  lobster  trap  fishery.  NMFS 
published  a  proposed  rule  on  April  7, 
1997  (62  FR  16519),  followed  by  an 
interim  final  rule  on  July  22.  1997  (62 
FR  39157),  that  contained  the  provisions 
of  the  ALWTRP  and  implementing 
regulations.  NMFS  published  an  interim 
final  rule  that  implemented  time  and 
area  closures,  gear  requirements,  and  a 
prohibition  on  storing  inactive  gear  at 
sea,  and  contained  other,  non-regulatory 
meeisures  (e.g.,  gear  research,  public 
outreach,  scientific  research)  intended 
to  reduce  serious  injury  and  mortality  to 
four  large  whaJe  stocks,  including  right 
whales. 

On  February  16,  1999.  NMFS 
published  a  final  rule  (64  FR  7529)  that 
made  changes  to  the  interim  final  rule 
implementing  the  ALWTRP.  On 
December  21,  2000,  NMFS  published  an 
interim  final  rule  (65  FR  80368)  to 
implement  additional  measures  (buoy 
line  weak  links,  net  panel  weak  links 
with  anchoring  systems,  restrictions  on 
numbers  of  buoy  lines,  and  gear 
marking  requirements)  in  response  to 
continued  entanglements  of  right 
whales  with  gear  used  in  the 
multispecies,  monkfish,  spiny  dogfish, 
and  lobster  trap  fisheries. 

NMFS  reinitiated  consultation  on 
May  4,  2000,  for  the  northeast 
multispecies,  spiny  dogfish  and 
monkfish  giilnet  fisheries,  and  on  June 
22,  2000,  for  the  Federal  regulations  for 
the  lobster  fishery,  following  new  whale 
entanglements  resulting  in  serious 
injuries,  at  least  one  right  whale 
mortality  in  giilnet  gear,  new- 
information  indicating  a  declining 
status  for  western  North  Atlantic  right 
whales  (Caswell  et  al.  1999),  and 
revisions  to  the  ALWTRP.  In  previous 
consultations,  the  ALWTRP  had  been 
accepted  as  a  reasonable  and  prudent 
alternative  (RPA)  to  avoid  the  likelihood 
of  jeopardy  to  right  whales  from  these 
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four  fisheries.  Given  the  new 
information  on  the  declining  status  of 
the  right  whale  population  and 
continued  entanglements  (suggesting 
possible  failure  of  the  RPA  to  avoid 
jeopardy  to  right  whales),  reinitiation  of 
consultation  was  necessary  to  reevaluate 
the  potential  impact  of  these  gillnet 
fisheries  and  the  lobster  trap  fishery  on 
right  whales,  and  to  assess  the  ability  of 
the  RPA  to  avoid  the  likelihood  of 
jeopardy.  The  BOs  resulting  from  these 
consultations  were  issued  on  June  15, 
2001. 

Biological  Opinions 

The  BOs  prepared  during  the  most 
recent  consultation  provided 
information  on  the  status  of  all 
protected  species  that  occur  in  western 
North  Atlantic  waters  where  the 
multispecies,  spiny  dogfish,  monkfish, 
and  American  lobster  trap  fisheries 
operate,  based  on  the  best  information 
available.  The  BOs  treated  the  western 
North  Atlantic  right  whale  population 
as  a  recovery  unit  whose  survival  and 
recovery  is  critical  to  the  survival  and 
recovery  of  the  species  as  a  whole.  Any 
activity  that  would  appreciably  reduce 
the  likelihood  that  a  recovery  unit 
would  survive  and  recover  in  the  wild 
would  also  appreciably  reduce  the 
species'  likelihood  of  survival  and 
recovery  in  the  wild.  The  BOs  focused 
on  the  western  North  Atlantic  recovery 
unit  of  right  whales,  which  is  the 
recovery  unit  that  occurs  in  the  area 
where  these  fisheries  operate. 

Western  North  Atlantic  right  whales 
have  been  protected  from  whaling  for 
more  than  50  years,  yet  there  is  no 
evidence  of  their  recovery  Based  on 
recent  estimates,  the  western  North 
Atlantic  population  numbers  about  300 
individuals.  Right  whales  may  be 
adversely  affected  by  habitat 
degradation,  habitat  exclusion,  acoustic 
disturbance,  harassment,  or  reduction  in 
prey  resources  resulting  from  a  variety 
of  activities,  including  the  operation  of 
fisheries.  The  major  known  sources  of 
human-caused  mortality  and  injury  of 
right  whales  include  entanglement  in 
commercial  fishing  gear  and  ship 
strikes  Caswell  et  al.  (1999),  which  is 
cited  in  the  BOs,  concluded  that 
reduction  of  such  mortalities  would 
significantly  improve  the  species' 
chances  for  survival. 

Environmental  baseline  analyses  for 
BOs  includes  the  past  and  present 
impacts  of  all  state.  Federal  or  private 
actions  and  other  human  activities  in 
the  action  area;  the  anticipated  impacts 
of  all  proposed  Federal  projects  in  the 
action  area  that  have  already  undergone 
section  7  consultation;  and  the  impact 
of  state  or  private  actions  that  are 


contemporaneous  with  the  consultation 
in  process  (50  CFR  402.02).  The 
environmental  baselines  for  the  BOs 
included  the  impacts  of  several 
activities  that  may  affect  the  survival 
and  recovery  of  threatened  and 
endangered  species  in  the  action  area 
and  that  fell  into  the  following  three 
general  categories:  Vessel  operations, 
fisheries,  and  recovery  activities 
associated  with  those  impacts.  Other 
environmental  impacts  include  the 
effects  of  dredging,  disposal,  ocean 
dumping,  and  sonic  activity.  A  number 
of  factors  in  the  existing  baseline  for 
right  whales  left  considerable  concern 
For  example,  the  western  "North  Atlantic 
right  whale  {population  continues  to 
decline,  and,  despite  measures 
developed  as  a  result  of  the  initial 
ALWTRP,  entanglements  of  right  whales 
in  fishing  gear  continue  to  occur 
The  BOs  specifically  examined 
whether  the  multispecies,  monkfish. 
spiny  dogfish,  and/or  lobster  fisheries 
are  likely  to  jeopardize  the  continued 
existence  of  any  ESA-listed  species 
Factors  considered  included  the  degree 
of  overlap  between  the  operation  of  the 
fisheries  under  consultation  and  areas 
where  protected  species  occur,  past 
interactions  between  protected  species 
and  gear  used  in  the  fisheries,  the 
known  effects  of  gear  interactions  on 
protected  species,  and  the  effects  of 
incorporating  the  existing  ALWRTP 
measures.  Based  on  this  analysis.  NMFS 
concluded  that: 

1.  Gillnet  gear  used  in  the 
multispecies,  spiny  dogfish,  and 
monkfish  fisheries  poses  an 
entanglement  risk  to  protected  species; 

2.  Trap  gear  used  in  the  lobster  fisher\ 
poses  an  entanglement  risk  to  protected 
species; 

3.  Baleen  whales  are  more  likely  to 
become  entangled  in  gillnet  gear,  as 
opposed  to  toothed  whales  (e.g  ,  sperm 
whales),  given  baleen  whales'  method  of 
feeding; 

4.  Of  the  baleen  whales,  right  whales 
and  humpback  whales  eire  most  likely  Ui 
interaci  with  multispecies.  spiny 
dogfish,  and  monkfish  gillnet  fisheries 
and  the  lobster  trap  fishery,  since  those 
whales  commonly  occur  in  areas  and  at 
times  where  those  fisheries  operate; 

5.  Although  directed  effort  in  the 
spiny  dogfish  and  monkfish  fisheries  is 
expected  to  be  reduced  over  the  next 
few  years  in  an  effort  to  rebuild  those 
stocks,  even  the  reduced  amount  of 
effort  that  is  expected  could  still  pose  an 
entanglement  risk  for  protected  species: 
and 

6.  Modification  of  the  multispecies. 
spiny  dogfish,  and  monkfish  gillnet 
fisheries  and  the  lobster  trap  fishery  by 
the  existing  ALWTRP  measures  is  not 


expected  to  remove  all  risj.    .f  gear 
interactions  with  protected  species, 
given  that  the  existing  mndifirations  of 
the  ALWTRP  do  not  applv  tn  gilinet 
gear  fished  in  the  Mid  .Atlantir  nr 
Southeast,  where  right  and  humpbai  k 
whales  may  also  occur  In  addition   eenr 
modifications  as  required  bv  thf 
ALWTRP  have  only  recentiv  been 
implemented  (i  e  ,  as  a  result  of  the 
December  21,  2000.  interim  final  rule). 

Based  on  those  six  factors,  the  BOs 
concluded  that  gillnet  and  trap  activitie.s 
under  the  four  fisheries  as  currently 
conducted  are  likely  to  jeopardize  the 
continued  existence  of  the  right  whale 
but  are  not  likely  to  destroy  or  adverseU 
modify  designated  critical  habitat,  and 
may  adversely  affect,  but  are  not  likeK 
to  (eopardize,  the  continued  exislenre  (if 
humpback,  fin.  blue,  sei  and  sperm 
whales  Therefore,  the  potential  for  ^jear 
entanglements  of  nght  whales  as  a  result 
of  these  fisheries  must  be  further 
reduced  by  additional  measures  to 
reduce  interaction  between  right  whales 
and  multispecies,  monkfish,  and  spinv 
dogfish  gillnets  and  lobster  trap  gear  :n 
areas  and  times  of  high  right  whale 
abundance,  and  by  implementing  gear 
modifications  based  on  re<:ent 
technological  advances 

The  BOs  also  considered  cumulative 
effects,  which  include  the  effects  of 
future  state  tribal,  local  or  private 
actions  that  are  reasonably  certain  to 
occur  in  the  action  area   Future  federal 
actions  that  are  unrelated  to  the 
proposed  action  were  not  considered 
because  the\  require  separate 
consultation  under  section  7  of  the  ESA. 
Past  and  present  impacts  of  non-Federal 
actions  were  also  not  included  in  the 
cumulatuf  effe<  ts  because  they  are  part 
of  the  en\  ironniental  baseline  In  the 
BOs.  NMF.S  considered  the  following: 
.State-water  fisheries,  the  maritime 
industry ,  pollution,  catastrophic  events 
such  as  ml  spills,  noise  pollution,  and 
similar  activities  or  occurrences  in 
Canadian  waters. 

The  BOs  concludf'd  'h.it  'he 
multispecies,  spun    i"t*:^t,    n,    :.Kfish, 
and  lt)hster  fi^hiTu'-  ..■-<'  i:>m!  '!m;  can 
c:ause  serious  injurs  and  niurtdiity  to 
whales  if  entanglements  occur.  Gear 
interactions  are  more  likely  to  occur  if 
gear  is  concentrated  in  areas  and  at 
times  that  endangered  v%  halns  occur  in 
significant  numbers   Right  whales  are 
vulnerable  to  entanglement  m  this  type 
of  gear  while  they  are  foraging. 

In  view  of  the  righ<  whale's  decline 
and  probability  of  extinction  if  the 
population  decline  continues,  any 
entanglement  that  causes  serious  injury 
and'or  mortality  may  reduce 
appreciably  the  likelihood  of  sur\'ival 
and  recovery  of  this  species.  Measures 
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developed  thus  far  under  the  ALWTRP 
are  not  expected  to  prevent  all 
entanglements  of  right  whales  in  giilnet 
or  lobster  trap  gear,  since  these 
measures  are  not  applicable  to  all  areas 
where  right  whale  distribution  overlaps 
the  use  of  these  gear  types.  Given  the 
known  human-caused  sources  of  right 
whale  mortality,  their  small  population 
size,  and  their  low  reproductive  rate,  the 
loss  of  even  one  right  whale, 
particularly  a  reproductively  active 
female,  may  reduce  appreciably  the 
likelihood  of  the  survival  and  recovprv 
of  this  species. 

Given  the  current  critical  status  ot  the 
right  whale  population  and  the 
aggregate  effects  of  human-caused 
mortality  that  has  led  to  the  species' 
current  status,  the  risk  of  incidental 
mortality  caused  by  the  multispecies, 
spiny  dogfish,  monkfish  or  lobster 
fisheries  as  currently  prosecuted  should 
be  reduced.  These  fisheries  take  place  in 
areas  frequented  by  right  whales  and 
use  sink  giilnet  gear  and  lobster  trap 
gear,  which  are  known  to  cause  serious 
injury  and  mortality  to  right  whales. 

Reasonable  and  Prudent  Alternative 

Regulations  implementing  section  7  of 
the  ESA  (50  CFR  402.02)  define  the  RPA 
as  alternative  actions,  identified  during 
formal  consultation,  that:  (1)  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action. 
(2)  can  be  implemented  consistent  with 
the  scope  of  the  action  agency  s  legal 
authority  and  jurisdiction;  (3)  are 
economically  and  technologically 
feasible;  and  (4)  avoid  the  likelihood  of 
jeopardizing  the  continued  existence  of 
listed  species  or  resulting  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  As  a  result  of  the 
consultation  and  the  finding  of  jeopardv 
for  right  whales,  NMFS  developed  a 
single  RPA  with  multiple  management 
components  that  collectively  are 
designed  to  avoid  the  likelihood  of 
continued  jeopardy  for  right  whales  and 
to  allow  the  continued  authorization  of 
the  four  fisheries  for  which  consultation 
was  conducted. 

The  RPA  measures  are  intended,  in 
combination,  to  avoid  the  potential  for 
giilnet  and  lobster  trap  interactions  with 
right  whales,  minimize  adverse  effects 
when  and  if  interactions  with  these 
fishing  gear  types  do  occur,  and  mitigate 
any  unavoidable  entanglements  of  right 
whales  with  these  gear  types.  The 
measures  under  the  RPA  are:  Seasonal 
and  Dynamic  Area  Management 
programs  (SAM  and  DAM,  respectivelv), 
an  expansion  of  giUnet  and  lobster  trap 
gear  modifications  to  Mid-Atlantic 
waters,  and  modification  of  fishing 
practices  in  Southeastern  US  waters. 


continued  gear  research  and 
modifications,  and  additional  measures 
to  implement  and  monitor  the 
effectiveness  of  the  RPA. 

Both  SAM  and  DAM  are  intended  to 
reduce  the  potential  for  interactions  of 
right  whales  with  giilnet  and  lobsler 
trap  gear.  NMFS  will  use  data  on 
seasonal  concentrations  of  right  whales 
obtained  from  aerial  survevs  to 
implement  annual  area-specific  gear 
restrictions  and/or  closures.  The  SAM 
program  would  be  implemented  through 
proposed  and  final  rulemaking,  which 
will  rt^quire  the  preparation  of  an  EIS 
and  IS  th«'  subject  of  this  ANPR  and 
NOI.  To  supplement  the  SAM  program. 
NMFS  is  proposing  in  a  separate 
proposed  rule  to  further  develop  and 
implem^'nt  the  DAM  program,  which 
would  be  responsive  to  concentrations 
of  right  whales  that  would  not  otherwise 
be  protected  bv  the  SAM  measures. 
NMFS  will  identifi,  criteria  for 
triggering  D.\M  in  the  separate  proposed 
rule.  The  DAM  measures  are  not  the 
subiect  of  this  ANPR  and  NOI 

Concurrf'nt  with  this  ANPR/NOI  and 
the  DAM  proposed  rulo,  NMFS  is 
proposing  to  expand  the  giUnet  and 
lobster  trap  gear  modifications  outlined 
in  the  December  21.  2000,  interim  final 
rule  to  include  Mid-Atlantic  and 
Southeast  waters.  NMFS  will  also  host 
a  workshop  to  investigate  options  for 
giilnet  and  lobster  trap  gear 
modifications  to  prevent  serious  injury 
tfi  right  whales  that  may  become 
entangled  in  that  gear  and  will  expand 
research  and  testing  on  the  feasibility  of 
eliminating  floating  line  in  the  anchor 
and  buoy  lines  of  giilnet  gear  and 
lobster  trap  gear  by  replacing  it  with 
neutrallv  buoyant  line.  NMFS  will 
lontinuH  research  on  weak-link 
flnatlines  in  giilnet  gear  to  investigate 
the  possibilitv  of  reducing  the  strength 
of  giilnet  fioatlines.  which  are  known  to 
be  a  problem  in  the  entanglement  of 
large  whales  NMFS  will  also  continue 
research  on  line  that  could  be  used  in 
giUnets  to  eliminate  external  plastic 
float-s  when  combined  with  properly 
placed  weak  links  Gear  modification 
requirements  will  he  implemented 
through  proposed  and  final  rulemaking 
and  are  not  the  subject  of  this  ANPR  and 
NO! 

In  addition  to  this  ANPR/NOI  and  the 
proposed  rules  for  DAM  and  gear 
modifications,  which  are  components  of 
the  RPA  designed  to  reduce  the 
potential  for  entanglement  of  right 
whales.  NMFS  will  conduct  the 
following  activities  to  implement  and 
monitfir  the  KPA  measures.  NMFS  will 
provide  guidance  to  participants  in  the 
multispecips.  spiny  dogfish,  monkfish 
and  lobster  fisheries  on  the  requirement 


to  report  incidental  takes  of  marine 
mammals  and  will  send  a  letter  to  all 
permit  holders  in  these  fisheries 
detailing  the  protocol  for  reporting 
entangled  or  stranded  whales,  NMFS 
will  also  monitor  and  evaluate  the 
effectiveness  of  the  measures  prescribed 
in  the  RPA,  including  SAM.  DAM,  and 
gear  modifications  and  research.  If  a 
right  whale  is  killed  or  seriously  injured 
by  (1)  multispecies,  spiny  dogfish,  or 
monkfish  giilnet  gear,  or  by  lobster  trap 
gear;  (2)  gear  that  is  identifiable  as  being 
approved  for  use  in  the  multispecies, 
spiny  dogfish,  monkfish  or  lobster 
fisheries;  or  (3)  fishing  gear  that  cannot 
be  identified  as  being  associated  with  a 
specific  fisher>'.  NMFS  will  consider  it 
evidence  that  the  measures  outlined  in 
the  RPA  are  not  demonstrably  effective 
at  reducing  right  whale  injuries  or 
death.  Similarly,  if  NMFS  does  not 
observe  a  decrease  in  observed 
entanglements  and  scarification 
(scarring  of  the  whale  due  to  gear 
entanglements  and/or  interactions). 
NMFS  will  consider  that  the 
performance  standards  outlined  in  the 
RPA  have  not  been  met, 

NMFS  has  determined  that  the 
management  actions  outlined  in  the 
RPA  collectively  avoid  jeopardy. 
Further  information  on  the  RPA  is 
available  in  the  BOs  (see  ADDflESSES). 

Marine  Mammal  Protection  Act 

Pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
convened  the  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  to  develop 
a  plan  for  reducing  the  incidental  by- 
catch  of  large  whales  in  commercial 
fisheries  along  the  Atlantic  coast.  The 
ALWTRT  consists  of  representatives 
from  the  fishing  industr>',  the  New 
England  and  Mid-Atlantic  Fisher>' 
Management  Councils,  state  and  Federal 
resource  management  agencies,  the 
scientific  community,  and  conservation 
organizations.  The  immediate  goal  of 
the  ALWTRT,  in  accordance  with  the 
1994  amendments  to  the  MMPA,  was  to 
draft  an  ALWTRP  to  reduce  the 
incidental  take  of  the  four  primary  large 
whale  species  that  interact  with 
fisheries--the  North  Atlantic  right  whale 
[Eubalaena  glacialis),  humpback  whale 
{Megaptem  novaeangliea),  fin  whale 
{Balaenoptera  physalus],  and  minke 
whale  (Balaenoptera  acutorostrata)--to  a 
level  less  than  the  potential  biological 
removal  level  (PBR)  within  6  months  of 
implementation  of  the  ALWTRT's  plan. 
Potential  biological  removal  level  means 
the  maximum  number  of  animals,  not 
including  natural  mortalities,  that  may 
be  removed  from  a  marine  mammal 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  optimum  sustainable 
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population.  The  1994  amendments  to 
the  MMPA  established  the  goal  to 
achieve  a  zero  mortality  rate  goal 
(ZMRG)  to  be  achieved  within  5  years 
of  ALWTRP  implementation.  For  right 
whales,  these  two  goals  are  essentially 
the  same,  because  PBR  has  been  defined 
as  zero.  Since  the  current  incidental 
take  for  right  whales  exceeds  the  PBR 
and  does  not  achieve  ZMRG.  additional 
risk  reduction  is  necessary  in  order  to 
meet  the  objectives  of  the  MMPA 

Proposed  SAM  Program 

As  described  above,  NMFS  proposes 
to  implement  two  additional  tvpes  of 
gear  restrictions.  One  or  more  areas  with 
predictable  annual  concentrations  of 
right  whales  will  be  considered  for 
SAM.  Those  areas  would  have  pre- 
established  boundaries,  and  their 
closing  and  opening  dates  will  be 
specified  in  advance  of  the  right  whales' 
expected  arrival.  This  is  an  expansion  of 
the  management  approach  that 
established  the  existing  Cape  Cod  Bay 
and  Great  South  Channel  restricted 
areas  designed  to  protect  right  whales. 
Areas  without  predictable 
concentrations  of  right  whales  will  be 
potential  candidates  for  DAM,  L  nder 
DAM,  restrictions  in  addition  to  those 
already  in  place  under  SAM  would  not 
be  implemented  unless  and  until 
concentrations  of  right  whales  are  found 
to  be  present  by  qualified  individuals  If 
such  concentrations  are  observed  and 
the  triggering  criteria  are  met,  NMFS 
will  invoke  a  temporary'  restricted  area 
around  the  animals  through  publication 
of  notification  in  the  Federal  Register. 
The  fishing  industry  and  public  will 
also  be  made  aware  of  the  restricted 
areas  through  other  notification  means, 
such  as  NOAA  Weather  broadcasts 
Regulations  implementing  the  DAM 
program  will  be  the  subject  of  a  separate 
rulemaking, 

To  implement  SAM,  NMFS  must 
specif)'  the  area{s)  and  times  that  right 
whales  can  reasonably  be  predicted  to 
occur  on  an  annual  basis.  After  NMFS 
has  identified  such  area(s)  and  time(s), 
the  degree  of  gear  restriction  within  the 
area(s)  must  be  determined.  The  mtent 
is  to  make  the  area(s)  large  enough  to 
adequately  protect  right  whales,  but  not 
so  large  that  they  restrict  gear  use  with 
little  or  no  benefit  to  the  whales 
Similarly,  gear  use  in  the  identified 
SAM  area(s)  must  be  restricted  long 
enough  to  provide  right  whales 
protection  from  gear  entanglements,  but 
no  longer  than  necessary.  Finally,  the 
level  of  gear  restrictions  necessarv 
within  the  SAM  area{s)  must  be 
sufficient  to  ensure  that  serious  mjurv 
or  mortality  to  right  whales  is  avoided. 
These  issues,  and  the  alternatives  that 


.N'MFS  has  identified  to  address  them 
are  the  subject  of  the  remainder  nf  thi> 
ANPR  and  NOl 

Alternatives  Under  Consideration  for 
Rulemaking 

The  SAM  alternatives  var\-  bv,  (l) 
geographic  area.  (2!  gear  restrictions, 
and  (.3)  time  intervals  NMFS  has 
analyzed  aerial  survey  data  collected 
from  1999-2001  in  the  area  from  south 
of  Nantucket  northward  fn  the  Rav  of 
Fundy.  and  from  the  New  England  coast 
eastward  to  the  Hague  Line,  to 
determine  seasonal  and  spatial  patterns 
of  right  whale  occurrence  and 
concentration.  The  analytical  process 
was  to:  (1)  Identify-  right  whale  sightings 
that  met  the  trigger  criterion  for 
considering  c:oncentrations  in  need  of 
protection;  (2)  define  the  size  of  a  cere 
area  of  right  whale  occurrence  and  then 
draw  a  15-nm  radius  buffer  circle 
around  that  core  area.  (.3)  for  each  vear 
of  survey  data,  draw  a  polvgon  around 
the  circular  buffer  zones  and  )oin  the 
overlapping  polygons  to  create  a 
potential  SAM  area;  (4)  overlay  all  three 
year's  potential  SAM  areas,  identify  and 
eliminate  those  areas  with  sightings  in 
only  1  year,  and  draw  an  outline  drnun<i 
that  potential  SAM  area,  and  (5)  adjust 
the  area  to  match  existing  c  losures  and 
zones,  such  as  the  existing  Northeast 
multispecies  closed  areas.  The  triggering 
criterion  was  a  sighting  nf  three  or  more 
right  whales  sufficiently  close  to  one 
another  to  achieve  a  density  of  0  04 
right  whales/nm2.  which  would  equal  a 
minimum  of  three  right  whales  within 
75  nm2.  While  this  approa(;h  could  not 
entirely  exclude  any  area,  since  survey 
data  are  sparse  from  some  areas  of  the 
Gulf  of  Maine,  it  did  identify  those  areas 
that  are  likely  to  be  optimal  for  the  S.\M 
program,  based  on  the  best  information 
available.  Details  of  NMFS  dnahsi^  will 
be  included  in  the  EIS 

At  least  1,307  right  whale 
observations  were  made  during  the  3 
years  of  aerial  surveys,  distributed 
among  784  group  sightings  Few  were 
seen  in  March  (1,H  percent)  or  lulv  (5,6 
percent);  most  were  seen  in  .Mav  (43  8 
percent).  June  (32,3  percent),  and  April 
(16.4  percent),  though  this  was  due  in 
part  to  greater  survey  effort  in  Mav-Iune, 
Sightings  in  March-April  tended  to  be  in 
the  areas  surrounding  ('ape  Cod  (e.g., 
Provincetown  Slope)  However,  bv  Mav 
right  whales  were  regularly  sighted 
along  the  northern  edge  of  Georges  Bank 
and  in  the  Great  South  Channel  Right 
whales  were  consistently  seen  in  all  3 
\ears  in  this  area  and  into  Wilkinson 
Basin  through  lune,  with  some  tendency 
for  them  to  be  seen  farther  to  the  north 
as  the  season  progressed  During  1999- 
2000,  concentrations  were  found 


( ;  iM  ii;  ,ili\  in  the  Cashes  Ledge  area— 
specifically  in  April  1999  and  June 
2000.  Similar  concentrations  in  the 
Cashes  Ledge  area  were  not  found  in 
2001. 

Concentrations  of  right  whales  that 
would  have  met  the  triggering  criterion 
(events)  occurred  149  times  during 
1999-2001.  Events  peaked  in  May  (45.0 
percent),  followed  by  June  (29.5 
percent).  The  fewest  events  occurred  in 
March  (4.6  percent)  and  July  (6.0 
percent).  The  average  number  of  right 
whales  included  in  each  event  was  6.2. 
and  varied  little  between  years. 

Overlaying  3  years  of  SAM  zones  that 
could  be  drawn  from  the  survey  data 
suggests  that  there  is  similarity  between 
years  m  habitat  use  in  areas  outside  of 
the  Great  South  Channel  and  Cape  Cod 
Bay  Right  whales  were  consistently 
seen  in  all  3  years  in  the  area  from  Cape 
Cod  eastward  to  the  Hague  line,  but 
were  seen  only  sporadically  in  the  north 
(eg,  the  Cashes  Ledge  Area),  NMFS 
then  derived  a  composite  SAM  zone, 
built  from  the  three  annual  SAMs. 
which  includes  almost  all  of  the  right 
whale  sightings  during  1999-2001,  One 
possible  SAM  zone  resulting  from 
NMFS'  analysis,  which  would 
ent  ompass  all  of  the  events  recorded 
during  .'Kpril-July  1999-2001.  had  a  total 
area  of  about  10,200  nm'=,  not  including 
other  closed  areas  If  the  zone  were 
expanded  to  encompass  the  buffer  area 
around  the  events,  its  area  would 
increase  to  about  17.000  nm^. 

When  the  SAM  boundaries  were 
smoothed  and  realigned  with  existing 
management  zones  in  the  Gulf  of  Maine, 
analysis  of  the  data  suggested  the 
possibility  of  two  smaller  SAM  zones. 
One  is  a  core  zone  of  about  7,000  nm^, 
stretching  from  Cape  Cod  eastward  to 
the  Hague  Line,  with  a  consistent 
pattern  of  right  whale  sightings  over  all 
3  survey  years  The  second  is  a  northern 
zone  of  about  1,700  nm^,  which  would 
cover  additional  right  whale  sightings 
that  occurred  sporadically  in  some 
months  of  2  of  the  3  survey  years. 

The  core  zone,  in  combination  with 
the  Cape  Cod  Bay  and  Great  South 
Channel  closures,  would  encompass  all 
but  15  of  the  149  events  during  1999- 
2001   All  events  from  2001  would  be 
included  in  this  area  Of  the  784  group 
right  whale  sightings,  only  94  (12 
percent)  would  occur  outside  of  this 
zone  Within  this  core  zone,  right 
whdlcs  were  more  likely  to  be  seen  in 
the  western  part  of  this  area  (near  Cape 
Cod  Bay  and  the  Great  South  Channel) 
in  March-April  than  in  May-|uly.  This 
suggests  that  there  is  a  possible  east- 
west  break  point  in  the  seasonal 
distribution  within  the  core  zone  at 
about  69.4"  W  longitude. 
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In  summan',  NMFS'  initial  analysis 
suggests  that  there  are  areas  within  the 
Gulf  of  Maine  other  than  Cape  Cod  Bav 
and  the  Great  South  Channel  where 
right  whales  can  be  expected  to  occur 
each  spring.  Thus,  gear  restrictions 
within  at  least  the  core  SAM  zone,  or 
some  similarlv  configured  zone,  could 
significantlv  buffer  right  whales  frt)m 
interactions  with  fishing  gear,  Thf 
potential  benefits  of  a  northern  SAM 
zone  are  less  clear  at  this  time.  While 
the  northern  zone  identified  in  NMFS 
preliminarv-  analysis  would  encompass 
additional  events  not  included  in  the 
core  zone,  NMFS  does  not  know  at  this 
time  whether  these  events  represent  a 
predictable  distribution  pattern 

The  SAM  zones  descrioed  above  are 
among  the  alternatives  that  NMFS  will 
consider  in  the  EIS.  Other  alternatives 
would  be  variations  of  these  zones  For 
example,  the  core  zone  could  be 
subdivided  such  that  different  subzones 
would  be  closed  at  different  time 
intervals,  to  match  more  precisely  the 
historically  determined  areas  of  right 
whale  concentration  at  given  times  of 
the  year  Four  possible  variations  on 
gear  restrictions  and  times  are 

1.  A  SAM  zone  with  gear  restrictions 
throughout  the  designated  time  frame 

2.  A  SAM  zone  with  gear  restrictions 
lifted  sequentially  over  time,  as  right 
whale  concentrations  move  through  the 
zone. 

3  A  SAM  zone  with  no  gear 
restrictions  initially,  but  with  gear 
restrictions  that  would  be  put  in  place 
as  right  whale  concentrations  appear  in 
the  zone  and  would  then  be  lifted  as 
right  whale  concentrations  leave  the 
zone. 

4.  A  SAM  zone  divided  into 
predetermined  sections  (subzones),  with 
all  dates  for  gear  restrictions  in  each 
subzone  predetermined 

Other  alternatives  or  variations  of  the 
above  alternatives  identified  through  the 
NTPA  scoping  process  for  the  EIS  mav 
also  be  considered  Gear  restrictions 
within  the  SAM  zone(s)  could  range 
from  total  prohibition  of  gillnet  and 
lobster  trap  gear  within  the  zone(s);  to 
allowing  only  gear  that  has  been 
modified  to  present  a  relatively  low  risk 


of  causing  serious  injurv  or  mortality  to 
rieht  whales  to  be  fished  within  the 
zone(s);  to  allowing  unmodified  gear  to 
be  fished,  but  at  reduced  concentrations 
and/or  using  modified  practices  (e.g., 
tending  gillnets). 

At  the  [une  2001,  ALVVTRT  meeting, 
team  members  discussed  at  length  gear 
modifications  that  could  be  used  as  gear 
restrictions  within  SAM  zones  to  reduce 
the  risk  of  causing  serious  injurv  or 
nujrtalitv  to  right  whales.  The  items 
listed  below  were  discussed  but  are  not 
ne(  essarilv  consensus  recommendations 
of  the  ALVVTRT  The  following  giUnet 
gear  modifications  to  reduce  risk  of 
entanglement  were  discussed:  (1)  net 
tending  or  generallv  remaining  close 
enough  to  the  gear  to  respond  should 
the  nets  entangle  an  animal.  (2) 
additional  floatline  weak  links,  exact 
number  to  he  determined,  above  the 
number  required  by  the  current 
regulations,  (3)  use  of  neutrally  buoyant 
or  sinking  line  for  buoy  lines  and 
groundlines  connecting  nets  and 
anchors.  (4)  limit  effort  or  the  amount  of 
net  based  on  vessel  size,  and  (5)  limit 
the  type  or  quantity  of  net  allowed. 

The  following  lo'bster  trap  gear 
modifications  to  reduce  risk  of 
entanglement  were  discussed:  (1) 
reduced  strength  buoy  line  weak  link  for 
the  offshore  lobster  fisheries,  (2) 
neutrally  buoyant  or  sinking  groundline 
for  nearshore  and  offshore  lobster 
fisheries,  and  (3)  additional  weak  link 
options  Through  this  ANPR  and  NOI, 
NMFS  is  also  requesting  comments  on 
anv  additional  gear  modification 
concepts  for  further  consideration  and 
development 

The  EIS  will  also  analyze  the  impacts 
of  the  SAM  alternatives  on  other  aspects 
of  the  human  environment,  including 
their  impacts  to  participants  of  the 
multispecies,  monkfish.  spiny  dogfish, 
and  lobster  fisheries,  NMFS  is 
requesting  comments  from  the  public  on 
these  and  other  possible  alternatives  for 
SAM  that  would  comply  with  the  RPA 
requirements  to  protect  right  whales. 

References: 

Caswell,  H.,  M   Fujiwara,  and  S. 
Brault.  1999  Declining  survival 


probability  threatens  the  North  Atlantic 
right  whale.  Proc.  Nat.  Acad.  Sci.  96: 
3308-3313, 

Anticipated  Regulatory  Changes  to 
Implement  SAM 

Although  NMFS  is  still  developing 
the  alternatives  to  be  thoroughly 
analyzed  in  the  EIS.  NMFS  expects  that 
the  final  SAM  measures  will  require 
that  regulations  at  50  CFR  part  229  be 
amended  as  follows: 

§  229.32  Atlantic  large  whale  take 
reduction  plan  regulations. 

1.  Paragraph  (c)  would  be  amended  to 
include  any  additional  restrictions  to 
lobster  gear  or  its  use.  specific  to  SAM, 
if  such  restrictions  are  necessary  in 
order  for  that  gear  to  be  used  within  a 
SAM  zone. 

2.  Paragraph  (d)  would  be  amended  to 
include  any  additional  restrictions  to 
anchored  gillnet  gear  or  its  use,  specific 
to  SAM,  if  such  restrictions  are 
necessary  in  order  for  that  gear  to  be 
used  within  a  SAM  zone. 

3.  Paragraph  (g)  would  be 
redesignated  paragraph  (h)  and  a  new 
paragraph  (g)  would  be  added  to  define 
the  boundaries  of  the  SAM  zone{s)  and 
any  subzones;  define  the  times  of  the 
year  that  the  SAM  zone(s)  and  any 
subzones  would  require  restrictions  in 
the  use  of  gillnet  and  lobster  trap  gear; 
and  provide  procedures  that  NMFS  will 
use  to  implement  and  lift  gear 
restrictions  within  the  SAM  zone(s)  or 
subzones. 

Specifics  of  the  regulatory  changes 
will  be  described  in  a  proposed  rule, 
and  if  adopted  would  be  implemented 
through  a  final  rule.  No  scoping 
meetings  will  be  held.  f^JMFS  invites 
comments,  through  this  document,  on 
its  identified  proposed  rulemaking  and 
the  scope  of  the  draft  EIS  to  be  prepared. 

Authority;  16  U  S  C   1.361  pf  seq 

Dated;  September  28.  2001 

William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
S'ational  Marine  Fisheries  Senire. 

|FR  Dor.  01-24910  Filed  10-1-01;  2:59  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  ttie  Virginia  Field  Office  Tectinical 
Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  Availability  of 
proposed  changes  in  the  Virginia  NRCS 
Field  Office  Technical  Guide  for  review 
and  comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Virginia 
that  changes  must  be  made  in  the  NRCS 
Field  Office  Technical  Guide 
specifically  in  practice  standards:  #  362. 
Diversion;  #  382,  Fence;  #511.  Forest 
Harvest  Management;  #  552,  Irrigation 
Pit  or  Regulating  Reservoir;  #441, 
Irrigation  System,  Microirrigation;  # 
442,  Irrigation  System,  Sprinkler;  # 
430DD,  Irrigation  Water  Conveyance, 
High-Pressure,  Underground,  Plastic;  # 
460.  Land  Clearing;  #  453,  Land 
Reclamation,  Landslide  Treatment;  # 
454,  Land  Reclamation,  Subsidence 
Treatment;  #512,  Pasture  and  Hayland 
Planting;  #  558,  Roof  Runoff  Structure; 
#  574,  Spring  Development;  #  607, 
Surface  Drainage,  Field  Ditch;  #  620. 
Underground  Outlet;  #  472,  Use 
Exclusion.  #  658.  Wetland  Creation;  # 
659.  Wetland  Enhancement  to  account 
for  improved  technology.  These 
practices  will  be  used  to  plan  and  install 
conservation  practices  on  cropland, 
pastureland.  woodland,  and  wildlife 
land. 

DATES:  Comments  will  be  received  on  or 
before  Novemebr  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  M.  Denise  Doetzer, 
State  Conservationist.  Natural  Resources 
Conservation  Service  (NRCS),  1606 
Santa  Rosa  Road.  Suite  209.  Richmond. 
Virginia  23229-5014;  Telephone 


number  (804)  287-1665;  Fax  number 
(804)  287-17.36  Copies  of  the  prartice 
standards  will  be  made  available  upon 
written  request  to  the  address  shown 
above  or  on  the  Virginia  NRCS  web  site 
http://wwwvanrcs  usda.gov/ 
DataTechRefs/Standards&Specs/ 
EDITStds/EditStandards.htm 

SUPPLEMENTARY  INFORMATION:  Section 

343  of  the  Federal  Agriculture 
Improvement  and  Reform  Att  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carrv  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made  to  the  subject  standards 

Dated  September  24.  2001. 
M.  Denise  Ooetzer. 

State  Conservationist.  Satural  Hf  source;; 
Conservation  Sendee.  Richmond.  \'iriiiniti 
[FRDoc.  01-24646  Filed  10-2-1)1.  H  4S  rtnij 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Collection  of 
Public  Information  wttti  Use  of  a 
Survey 

AGENCY:  Rural  Business-C^ooperative 
Service.  USD  A 

ACTION:  Proposed  collection,  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  to 
request  an  extension  of  the  clearani  e  for 
an  existing  information  collection  in 
order  to  render  service  to  associations  of 
producers  of  agricultural.  forestr\ 
fisheries  products  and  federations  and 
subsidiaries  thereof  as  authorized  in  the 
Cooperative  Marketing  Art  of  1926 
DATES:  Comments  on  this  notice  must  be 
received  by  December  3.  2001  to  be 
assured  of  consideration 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  L.  Kennedy,  Agricultural 


Economist,  RBS,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW.,  Stop  3252.  Washington.  DC  20250- 
3252.  Telephone (202) 690-1428. 
SUPPLEMENTARY  INFORMATKDN: 

Titlt^  .'\iuuirtl  ,Siir\('\  KJ  I  ((Operative 
Irn  (il\ement  in  international  Markets. 

Type  of  RpquHst:  Information 
collection 

Abstract  The  mission  of  the  Rural 
Business-C;ooperative  Serx'ice  (RBS). 
Iwinerly  Agricultural  Cooperative 
Service  (ACS),  is  to  assist  farmer-owned 
cooperatives  in  improving  the  economic 
well  being  of  their  farmer-members 
This  IS  accomplished  through  a 
comprehensive  program  of  research  on 
structural,  nperatmnril    rtixi  i^<A\,  \ 
issues  affei  ting  (  ooperativev   technical 
advisory  assistance  to  individual 
cooperatives  and  to  groups  of  producers 
who  wish  to  organize  cooperatives;  aind 
development  of  ediicatninal  aiiif 
informational  material  The  authority  to 
carry  out  RBS's  mission  i-  (iefmed  in 
the  Cooperative  Marketing  Ad  of  m26 
(44  .Slat   802-1926)   Authority  and 
Duties  of  Division  (7  US.C,  453). 

(a)  The  division  shall  render  service 
to  associations  of  producers   if 
agricultural  products   and  f»*ii<'r,it;i  .:,- 
and  subsidiaries  thorenf  .-liKac'-il  m  the 
cooperative  marketing  n!  ^^rn  ultural 
products  includinjj  pmc  rs^iiiv: 
warehiuising,  manufai  tur;n^,  -!   rage. 
the  cooperative  purchasing  of  farm 
supplies,  credit,  finamini;  insurance, 
and  other  f ooperatiN  c  .k  \i\  ities. 

(b)  The  dl\  isin:i  i.^  .nilfi: 'i:/ed  to: 

(1)  Acquire.  <ijidiyz.e  diiu  disseminate 
economic,  statistical,  and  historical 
information  regarding  the  progress, 
organization,  and  business  methods  of 
cooperative  associations  in  the  United 
States  and  foreign  countries 

(2)  conduct  studies  of  the  economic, 
legal,  financial,  social  and  other  phases 
of  cooperation,  and  publish  the  results 
thereof  Such  studies  shall  include  the 
analvses  of  the  organization,  operation. 
financial  and  men  haiidising  problems 
of  cooperative  organizations, 

(3)  make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  and 
business  practices  of  representative 

I  ooperatne  associations  upon  their 
request:  to  report  In  the  association  so 
surveyed  the  results  thereof;  and  with 
the  consent  of  the  association  so 
survpved  to  publish  summaries  of  the 
results  of  such  sur\eys.  together  with 
similar  facts,  for  the  guidance  of 
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cooperative  associatir  ns  and  for  the 
purpose  of  assisting  cooperative 
associations  in  developing  methods  of 
business  and  market  analysis. 

(4)  acquire  from  all  available  sources. 
information  concerning  crop  prospects, 
supply,  demand,  current  receipts, 
exports,  imports,  and  prices  of 
agricultural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations  and  others." 

RBS  also  has  a  stated  objective  to 
"assist  U.S.  farmer  cooperatives  to 
expand  their  participation  m 
international  trade  of  agricultural 
products  and  supplies  and  to  review 
their  progress."  As  trade  agreements  are 
implemented  and  domestic  farm 
supports  are  reduced,  a  global  presence 
is  increasingly  important  to  producers, 
their  communities,  and  to  job-creation 
and  retention  in  agri-  and  food-related 
industries.  Measurement  and 
monitoring  of  cooperatives'  global 
presence  are  stated  objectives  of  RBS's 
International  Trade  Program  In  order  to 
carrv  out  the  agency's  mission  and 
objectives.  RBS  needs  to  collect 
information  from  the  cooperative 
community.  This  information  collection 
is  designed  to  provide  time-series  data 
that  will  provide  a  better  understanding 
of  the  opportunities  and  limitations  of 
producer-owned  cooperatives  in  global 
markets.  The  data  provide  the  basis  for 
research  on  trade-related  issues  affecting 
cooperatives,  and  background  for  trade- 
related  policy  analysis 

Beginning  in  1980.  RBS's  predecessijr 
agencv  Agricultural  Cooperative  Service 
(ACS)  collected  cooperative  trade  data 
at  five  vear  intervals.  Value  of 
cooperative  exports  by  commodity  and 
destination  were  measured,  as  well  as 
information  related  to  method  of  sale 
Values  of  imports  by  cooperatives,  bv 
commodity  and  country  of  origin  were 
collected  in  1986  and  1991.  Since  1997. 
data  have  been  collected  on  an  annual 
basis  (0MB  No.  0570-0020).  as  it  had 
become  apparent  that  data  collected  at 
intervals  longer  than  one  vear  do  not 
provide  for  meaningful  analysis 
Further,  data  collected  prior  to  1997  had 
been  strictly  limited  to  exports  and 
imports,  neglecting  other  important 
international  arrangements  such  as 
strategic  alliances  and  foreign  direct 
investment.  A  more  comprehensive, 
annual  data  set  accomplishes  stated  CS 
objectives  to  measure  and  monitor 
cooperatives'  global  presence  These 
data  are  generally  not  available  to  RBS 
unless  provided  by  the  cooperatives. 


Estimate  of  Burden:  Public  reporting 

burden  for  this  collection  of  information 
IS  estimated  to  average  one  (1)  hour  per 
response. 

Respondents:  Cooperatives  involved 
in  international  activities. 

Estimated  Number  of  Respondents: 
127. 

Estimated  Number  of  Responses  per 
Re'ipondent  one  per  vear. 

Estimated  Total  Annual  Burden  on 
Respondents:  127  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  lean  Mosley. 
Regulation.-;  and  Paperwork 
Management  Branch,  at  (202)  692-0041. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (h)  the  accuracy  of  the 
Agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technnlogK.al  collection  techniques  or 
other  forms  of  information  technology- 
Comments  may  be  sent  to  lean 
Moslev.  Regulations  and  Paperwork 
Management  Branch,  US  Department 
of  AKru:ulture.  Rural  Development,  1400 
independtnice  Avenue  SW  ,  Stop  0742. 
Washington.  DC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  a  public  record. 

Dated:  ,\ugust  24,  2001. 
|ohn  Rosso, 

,4rfjng  Administrator.  Rural  Business- 
Cooperative  Ser\'ice. 
|FR  Doc.  01-24670  Filed  10-2-01;  8:4.i  ami 

WLUNG  COO€  3410-KV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACnON:  Notice  of  availability  of  a  draft 
environmental  impact  statement. 


SUMMARY:  Notice  is  hereby  eiven  that 
th.-  Rural  Utilities  Service  (RUS).  has 
released  for  public  review  and  comment 


a  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Southern  Intertie  Project. 
The  project  being  proposed  by  the 
Intertie  Participants  Group  (IPC)  is  the 
construction  of  a  138  kilovolt  (kV) 
transmission  line  between  the  Kenai 
Peninsula  and  Anchorage,  Alaska.  The 
RUS  is  the  lead  Federal  agency  in  the 
environmental  review  process.  The  U.S. 
Fish  and  Wildlife  Service  (USFWS)  and 
the  U.S.  Army  Corps  of  Engineers 
(USAGE)  are  serving  as  cooperating 
agencies. 

Three  public  hearings  have  been 
scheduled  during  the  review  and 
comment  period  on  the  DEIS.  The  dates 
and  locations  of  fhese  hearings  are 
described  below. 
DATES:  The  public  hearing  dates  are: 

1.  October  30,  2001.  2  p.m.  to  4  p.m.. 
Washington,  DC 

2.  November  13,  2001,  7  p.m.  to  9  p.m.. 
Anchorage,  Alaska 

3.  November  14,  2001,  7  p.m.  to  9  p.m., 
Soldotna,  Alaska 

ADDRESSES:  The  public  hearing 
locations  are: 

1.  Washington,  DC— U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  200  A/B,  Arlington,  VA 

2.  Anchorage,  AK — Loussac  Library, 
3600  Denali  Street,  Wilda  Marston 
Theater,  Anchorage,  AK 

3.  Soldotna,  AK — Kenai  Peninsula 
Borough  Administration  Building, 
144  North  Binkley  Street,  Kenai 
Peninsula  Borough  Ghamb  -^s, 
Soldotna,  AK 

FOR  INFORMATION  CONTACT:  Lawrence  R. 
Wolfe,  Senior  Envirormtiental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  USDA  Rural 
Utilities  Service,  Stop  1571,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-1784.  The  E-mail  address  is: 
lwolfe@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  IPG 
has  proposed  a  new  138  kV 
transmission  line  in  order  to  improve 
the  overall  Railbelt  electrical  system 
reliability  and  energy  transfer 
capabilities  between  the  Kenai 
Peninsula  and  Anchorage.  The  IPG 
proposed  alternative,  the  Enstar  Route, 
would  connect  the  Soldotna  Substation 
on  the  Kenai  Peninsula  with  the 
International  Substation  in  Anchorage. 
This  alternative  would  parallel  the 
Enstar  Pipeline  through  the  Kenai 
National  Wildlife  Refuge  (KNWR).  A 
second  alternative,  the  Tesoro  Route, 
would  connect  the  Bernice  Lake 
Substation  on  the  Kenai  Peninsula  with 
the  Pt.  Woronzof  Substation  in 
Anchorage.  This  alternative  would 
parallel  the  Tesoro  Pipeline  from  the 
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Captain  Cook  State  Recreational  Area  to 
Pt.  Posse.ssion.  The  DEIS  analyzes  the 
potential  impacts  of  constructing  and 
operating  a  138  kV  transmission  linp 
along  both  the  Enstar  and  Tesoro 
Routes.  The  DEIS  evaluates  a  number  nf 
routing  alternatives  and  related  svstem 
improvements  between  the  proposed 
substation  connections,  as  well  as 
alternative  technologies  and  the  no- 
action  alternative. 

The  RUS,  USACE,  and  USFWS  will 
issue  final  decisions  regarding  the  IPC 
proposal  at  the  conclusion  of  the 
environmental  review  process. 
Regardless  of  which  routing  alternatives 
are  selected,  certain  construction 
activities  will  require  a  Department  of 
the  Army  permit,  A  copy  of  the  Public 
Notice  of  Application  for  Permit  is 
included  in  the  DEIS.  Comments  on  the 
permit  application  may  be  submitted  to 
the  USACE  directly  or  may  be  included 
with  other  comments  on  the  DEIS. 

The  USFWS  must  decide  whether  to 
issue  a  right-of-way  permit  to  the  IPC  to 
construct  and  operate  the  proposed 
facilities  on  lands  within  the  KNWR. 
The  decision  will  be  made  in 
accordance  with  the  requirements  of 
Title  XI  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  (Pub. 
L.  96—487)  for  access  by  transportation 
and  utility  systems  across  conservation 
system  units  in  Alaska.  Title  XI  of 
ANILCA  stipulates  that  public  hearings 
be  held  in  Washington,  DC  and  Alaska 
during  the  DEIS  review  period. 

The  USFWS  must  also  prepare  a 
compatibility  determination  in 
accordance  with  the  requirements  of  the 
National  Wildlife  Refuge  System 
Administration  Act  (16  U.S.C.  668dd), 
as  amended,  for  any  proposed  facilities 
on  lands  within  the  KNWR.  The 
compatibility  determination  will  be 
prepared  by  the  USFWS  following  the 
public  review  and  comment  period  on 
the  DEIS.  Public  comments  received 
during  the  review  will  be  used  in  the 
compatibility  determination  process. 

Copies  of  the  DEIS  are  available  for 
public  review  at  the  following  public 
libraries  in  Anchorage:  Z.J.  Loussac 
Public  Library;  Chugiak-Eagle  Public 
Library;  Gerrish  (Girdwood)  Branch 
Library;  Mountain  View  Branch  Library; 
Muldoon  Branch  Library;  and  the 
Samson-Dimond  Public  Library.  Copies 
will  also  be  available  for  review  at  the 
following  libraries  on  the  Kenai 
Peninsula:  Hope  Community  Library; 
Cooper  Landing  Community  Library; 
Soldotna  Public  Library;  and  Kenai 
Community  Library.  In  Washington, 
D.C,  copies  are  available  for  review  at 
RUS  offices,  A  copy  of  the  DEIS  is  also 
available  for  review  online  at  http:// 
www.usda.gov/rus/water/ees/eis.htm. 


Public  comments  concerning  the 
adequacy  and  accuracy  of  tho  DEIS  will 
be  accepted  durmg  a  60  day  cumment 
period  ending  December  5.  2001 
Comments  should  bf  sent  to  Lawrence 
R.  Wolfe  at  the  address  provided  above. 

Dated   September  2h.  21)01. 
Alfred  RodRers. 

.■\(  tint:  .■\ssif.t(ini  .Administrator.  Electric 
Proiimm.  Rural  Utilities  Senice. 
IFRDdi    1)1-24-40  Filed  10-2-01:  8:45  am] 
BILUNG  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


2  Ttie  ,i(  ti'tn  will  result  in 
authonzins  small  entities  to  furnish  the 
(  ummndity  to  the  Government. 

3,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
(VDav  Act  (41  U.S.C.  46^8c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
intnrnMtmn 

The  following  commodity  is  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed 


Procurement  List;  Proposed  Addition       (  Qmmodii> 


AGENCY:  (k)mmittee  for  Purchase  From 
People  Who  An  Blind  or  Severely 
Disabled, 

ACTION:  Proposed  addition  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a 
commodity  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 

COMMENTS  MUST  BE  RECEtVEO  ON  OR 
BEFORE:  November  2   2001 

ADDRESSES:  Committt»e  for  Purchase 
From  People  Who  .^re  Blind  or  Severely 
Disabled,  [efferson  Plaza  2,  Suite  10800 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly  (703)  603-7740, 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2  3   its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  will  be 
required  to  procure  the  commodity 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certification  were: 

1,  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government 


Cap,  Utility,  L'SMC  8405-01-485-4299 
8405-01-485-4304 
8405-01-485-4305 
8405-01-485-4307 
8405-01-485-4308 
8405-01-485-4309 
8405-01-485-4313 
8405-01-485-4314 
840.5-01-485-4315 
M405-O1-485-4316 
a405-01-485-4317 
8405-01-485-4318 
8405-00-NSH-lOOl 
M405-OO-NSH-1002 
8405-00-NSH-1003 
8405-00-NSH-1004 
H405-OO-NSH-1OO5 
4405-00-NSH-1006 
H405-OO-NSH-1007 
840S-00-NSH-1008 
8405-00-NSH-1009 
8405-00-NSH-lOlO 
8405-OO-NSH-lOll 
8405-00-NSH-1012 
NPA:  Southeastern  Kentucky 

Rehabilitation  Industries.  Inc.  Corbin, 

Kentucky 
Government  Agency:  U.S.  Marine  Corps 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(PR  Doc  01-24723  Filed  10-2-01;  8:45  am] 
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DEPARTMEKT  OF  COMMERCE 

International  Trade  Administration 

[A-834-806] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Cartx>n  Steel  Flat  Products 
From  Kazakhstan 

AGENCY:  Import  .Administration, 
International  Trade  Administration, 
Department  of  (xjmmerce 

ACTK>N:  Notice  of  final  deterim nation  in 
the  less  than  fair  \ahie  in\estigation  of 
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certain  hot-rolled  carbon  steel  flat 
products  from  Kazakhstan. 


SUMMARY:  We  determine  that  certain 
hot-rolled  carbon  steel  flat  products 
from  Kazakhstan  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value.  On  May  3,  2001,  the 
Department  of  Commerce  published  a 
notice  of  preliminary  determination  of 
sales  at  less  than  fair  value  in  the 
investigation  of  hot-rolled  carbon  steel 
flat  products  from  Kazakhstan.  See 
S'otice  of  Preliminary  Determination  of 
Sales  at  \ot  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Kazakhstan.  66  FR  22168 
(May  3,  2001)  {•■Preliminary- 
Determination"].  This  investigation 
covers  one  manufacturer/exporter  of  the 
subject  merchandise.  The  period  of 
investigation  ( 'POI")  is  April  1.  2000 
through  September  30.  2000 

Based  upon  our  verification  of  the 
data  and  analysis  of  the  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
determination  of  this  investigation 
differs  from  the  preliminary- 
determination.  The  final  weighted- 
average  dumping  margin  is  listed  below 
in  the  section  titled  "Continuation  of 
Suspension  of  Liquidation," 
EFFECTIVE  DATE:  October  3,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  at  202^82-0409. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW..  Washington,  DC  20230 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  aunendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Departments  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000) 

Background 

On  December  4.  2000.  the  Department 
initiated  an  antidumping  d-i'y 
investigation  of  hot-rolled  steel  from 
Kazaldistan.  See  S'otice  of  Initiation  of 
Antidumping  Dut\-  Investigations 
Certain  Hot- Rolled  Carbon  Steel  Flat 
Products  from  Argentina.  India. 
Indonesia.  Kazakhstan,  the  Netherlands, 
the  People's  Republic  of  China. 
Romania.  South  Africa.  Taiwan. 
Thailand,  and  Ukraine.  65  FR  77568 
(December  12.  2000)  ("Notice  of 
Initiation") 

On  March  16.  2001,  co-petitioners 
Bethlehem  Steel  Corporation.  LTV  Steel 


Company.  Inc  .  National  Steel 
Corporation,  and  U.S.  Steel  Group,  a 
unit  of  L'SX  Corporation  '  (hereinafter 
collectively  "Bethlehem,  et  al") 
requested  that  the  Department  initiate  a 
middlfman  dumping  investigation.  On 
June  15.  2001.  the  Department  issued  a 
memorandum  stating  we  arc  not 
initiating  a  middleman  dumping 
investigation  because  Bethlehem,  et  al . 
have  not  provided  specific  evidence  of 
dumping  bv  a  particular  middleman. 
See  \Iemorandum  for  Joseph  A.  Spetrini 
on  Whether  to  Initiate  a  Middleman 
Dumping  Investigation  (June  15,  2001). 

On  March  21.  2001.  OJ-SC  Ispat 
Karmet  ("Ispat  Karmet")  requested  that 
the  Department  determine  that  the  hot- 
rolled  steel  industry  in  Kazakhstan  is  a 
market-oriented  industry  ("MOI").  We 
address  Ispafs  request  in  the  Issues  and 
Decision  Memorandum  from  Joseph  A. 
Spetnni.  Deputy  Assistant  Secretary,  to 
Far\-ar  Shirzad.  Assistant  Secretary 
(September  21.  2001). 

On  Mav  3,  2001.  the  Department 
published  a  notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value  ( "LTFV")  in  the  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Kazakhstan  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
Kazakhstan.  66  FR  22168  (May  3,  2001). 
On  June  1,  2001.  the  Department 
published  a  notice  of  postponement  of 
the  final  determination  in  the 
investigation,  as  well  as  an  extension  of 
provisional  measures  from  a  four  month 
period  to  a  period  not  to  exceed  six 
months.  See  Postponement  of  Final 
Determination  for  Antidumping  Duty 
Investigation:  Certain  Hot- Rolled 
Carbon  Steel  Flat  Products  from 
Kazakhstan.  66  FR  29773  (June  1,  2001). 

On  May  23.  2001.  Bethlehem,  et  al., 
timely  submitted  a  request  for  a  hearing. 
On  May  29.  2001,  Ispat  Karmet  timely 
submitted  a  request  for  a  public  hearing. 
On  lune  1,  2001.  co-petitioners  IPSCO 
Steel  Inc  .  Gallatin  .Steel  Company, 
Nucor  Corporation.  Steel  Dynamics, 
Inc  ,  Weirton  Steel  Corporation,  and  the 
Independent  Steelworkers  Union, 
timelv  submitted  a  request  for  a  hearing. 

On  July  16.  2001  through  July  20. 
2001.  the  Department  conducted  a  sales 
and  factors  of  production  verification  of 
Ispat  Karmet.  See  Report  on  the  VS. 
Sales  and  Factors  of  Production 
Verification  ofOJSC  Ispat  Karmet 
(August  2,  2001)  ("Verification  Report"). 


'On  )uly  2.  2001,  li.S.  Ste<'l  (iroup,  3  unit  of  USX 
Corporation,  changed  its  name  to  I  nilfd  Slates 
Steel  LLC.  United  States  Steel  LLC:  is  a  Df  lawarp 
limited  liability  company  and  the  successor  by 
merger  to  USX  Corporation. 


We  invited  parties  to  comment  on  our 
Preliminary  Determination.  On  August 
10.  2001.  Ispat  Karmet  submitted  a  case 
brief  which  we  rejected  for  containing 
untimely  factual  information.  On 
August  16.  2001.  Ispat  Karmet 
submitted  a  revised  case  brief  which  we 
rejected  for  containing  untimely  factual 
information.  On  August  20,  2001  Ispat 
Karmet  submitted  its  final  revised  case 
brief  ("Ispat  Karmet's  Brief). 
Petitioners  did  not  submit  a  case  brief. 
Co-petifioners  Bethlehem,  et  al. 
submitted  their  rebuttal  brief 
("Petitioners"  Rebuttal")  on  August  20, 
2001.  On  August  23,  2001,  all  parties 
withdrew  their  requests  for  a  hearing. 
Although  the  deadline  for  this 
determination  was  originally  September 
17.  2001,  in  light  of  the  events  of 
September  11,  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  final  determination  has 
been  extended  by  four  days. 

The  Department  has  conducted  and 
completed  the  investigation  in 
accordance  with  section  735  of  the  Act. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm.  but  not 
exceeding  1250  mm.  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  ("IF")) 
steels,  high  strength  low  alloy  ("HSLA") 
steels,  and  the  substrate  for  motor 
lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonly 
referred  to  as  columbium),  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
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steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Hannonized  Tariff 
Schedule  of  the  United  Spates 
("HTSUS"),  are  products  in  which:  (i) 
Iron. predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or     • 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

— Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  ("ASTM") 
specifications  A543,  A387,  A514.  A517, 
A506). 

— Society  of  Automotive  Engineers 
("SAE")/Ajnerican  Iron  &  Steel  Institute 
("AISI")  grades  of  series  2300  and 
higher. 

— Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

— Tool  steels,  as  defined  in  the 
HTSUS. 

— Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 
a  silicon  level  exceeding  2.25  percent. 

— ASTM  specifications  A710  and 
A736. 

— USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

— All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

— Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 


at  subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60. 
7208.37.00.30,  7208.37.00.60, 
7208.3«.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7206.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30. 
7211.19.75.60,  and  7211  19.75.90. 
Certain  hot-rolled  carbon  steel  fiat 
products  covered  by  this  investigation, 
including:  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225  19  00  00. 
7225.30.30.50,  7225.30.70  00, 
7225.40.70.00,  7225.99.00  90. 
7226.11.10.00,  7226.11  90  30. 
7226.11.90.60,  7226.19  10  00, 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00,  7226  91  80.00,  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210  70  30  00, 
7210.90.90.00,  7211.14.00.30. 
7212.40.10.00.  7212.40.50  00.  and 
7212.50.00.00,  AKhough  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  wri^en  description  of  the 
merchcmdise  under  investigation  is 
dispositive 

Analysts  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  to  this  investigation  are 
addressed  in  the  Issues  and  Decision 
Memorandum  from  Joseph  A  Spetnni. 
Deputy  Assistant  Secretary,  to  Faryar 
Shirzad,  Assistant  Secretan'  (September 
21,  2001)  ("Decision  Memo"),  which  is 
hereby  adopted  by  this  notice  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  and  other 
issues  addressed,  is  attached  to  this 
notice  as  an  Appendix  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  a  public  memorandum 
which  is  on  file  at  the  US  Department 
of  Commerce,  in  the  Central  Records 
Unit,  in  room  B-099.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 


Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
calculation  methodology  in  calculating 
the  final  dumping  margin  in  this 
proceeding  See  Anah'sis  Memorandum 
for  OJSC  Ispat  Karmet  (September  2 1 , 
2001)  {''Analysis  Memo  1 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  usp  ;n 
our  final  determination  We  used 
standard  verification  procedure* 
mcluding  examination  of  relevani 
accounting  and  production  records  and 
onginal  source  documents  provided  bv 
the  respondent  For  changes  h-om  the 
Preliminan'  Determination  as  a  result  of 
verification,  see  Analysis  Memo 

Use  of  Partial  Adverse  Facts  .Available 

In  accordance  with  section  7  7b  uf  the 
Act.  we  have  determined  that  the  use  of 
partial  adverse  facts  available  is 
appropriate  for  certain  portions  of  our 
analysis  of  Ispat  Karmet   For  a 
discussion  of  our  determination  with 
respect  to  this  matter,  see  Detision 
Memo. 

Nonmarket  Economy  Country 

For  this  final  detprmmation   tht- 
Department  is  cfjntinumg  to  triMt 
Kazakhstan  as  a  nun-markpt  pr onnmv 
("NME")  country- ,  as  described  in  the 
"Nonmarket  Economy  Country"  section 
nf  our  Preliminan  DHerrn motion 

Separate  Rates 

For  this  final  determinati'in   the 
Department  has  determined  a  separate 
ratp  for  Ispat  As  discussed  in  the 

Separate  Ratps "  spction  of  our 
Prehmmnr,'  Dftenmnntion   in  a  NME 
proceeding  thp  Dppartment  presumes 
that  all  companies  within  the  country 
are  suhiect  to  povernmental  control  and 
assigns  a  single  rate  unless  the  producer 
can  demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  a 
separate  rate  The  separate  rates  analysis 
pertains  to  the  expDrt  activities  of  the 
producer,  and  because  we  determined 
that  Ispat  IS  wholly  foreign  owned,  and 
because  we  ha\p  no  evidence  indicating 
that  it  IS  under  the  control  of  the 
Republic  of  Kazakhstan,  specifically 
with  regard  to  export  aotivities.  we 
determine  that  Ispat  qualifies  for  a 
separate  rate  Set'  Brake  Rotors  from  the 
People's  Republic  of  China:  Preliminary 
Results  and  Partial  Rescission  of  the 
Fourth  .Vpw  Shipper  Review  and 
Rescission  of  thf  Third  Antidumping 
Duty  Administrntnr  Review.  66  PR  1303 
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(Januan-  8.  2001);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Creatine  Monohydrate  from 
the  People's  Repubhc  of  China.  64  FR 
71104  (December  20.  1999). 

Kazakhstan-Wide  Rate 

As  discussed  in  our  Preliminary- 
Determination.  Ispat  Karmet  has 
qualified  for  a  separate  rate.  See 
"Kazakhstan- Wide  Rate"  section  of  our 
Preliminary-  Determination.  There  has 
been  no  other  evidence  submitted  since 
the  Preliminary  Determination  to 
change  Ispat  Kannet's  qualification. 
Accordingly,  we  have  calculated  a 
Kazakhstan-wide  rate  for  this 
investigation  based  on  the  weighted- 
average  margin  determined  for  Ispat 
Karmet.  This  Kazakhstan-wide  rate 
applies  to  all  entries  of  subject 
merchandise  except  for  entries  of 
subject  merchandise  exported  by  Ispat 
Kannet 

Ministerial  Error  I 

After  the  Preliminary  Determination. 
the  Department  issued  a  ministerial 
error  memorandum  discussing  two 
issues  which  Ispat  Karmet  alleged  as 
requiring  corrections.  See  Ministerial 
Error  Memorandum  for  the  Preliminary 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value  (August  17,  2000) 
["Ministerial  Error  Memo").  We  agreed 
with  Ispat  Karmet  on  one  of  the  two 
allegations,  i.e..  that  we  should  modify 
freight  costs  for  scrap  to  apply  only  to 
scrap  purchased  from  outside  sources. 
See  Ministerial  Error  Memo  at  3. 
However,  as  correcting  the  ministerial 
error  would  not  have  resulted  in  a 
change  of  at  least  five  absolute 
percentage  points  in  the  weighted- 
average  dumping  margin,  nor  a  change 
of  not  less  than  25  percent  of  the 
weighted-average  dumping  margin,  we 
did  not  amend  our  Preliminary 
Determination,  but  stated  we  would 
include  the  correction,  as  appropriate, 
in  our  final  determination.  Id.  Our 
determination  has  not  changed  since 
issuance  of  the  Ministerial  Error  Memo 
We  agree  with  Ispat  Karmet  that  we 
should  correct  the  ministerial  error 
Without  this  correction,  we  cannot 
properly  calculate  the  margin.  Pursuant 
to  19  CFR  351.224(e),  the  Department 
will,  "if  appropriate,  correct  any 
significant  ministerial  error  by 
amending  the  preliminary 
determination,  or  correct  any  ministerial 
error  by  amending  the  final 
determination  .   .   .  [and]  publish  notice 
of  such  corrections  in  the  Federal 
Register."  Accordingly,  we  have 
incorporated  the  correction  of  the 
ministerial  error  in  our  final 
determination. 


Suspension  Agreement 

On  May  4,  2001,  the  government  of 
Kazakhstan  submitted  a  proposal  for  a 
suspension  agreement  (which  was 
received  bv  the  Department  on  May  8, 
2001).  in  accordance  with  the 
Department's  regulations  at  19  CFR 
351.208.  On  luly  30,  2001,  the 
Department  invited  the  Minister  of 
Economy  and  Trade  for  Kazakhstan  to 
Washington  DC  to  hear  the  details  of  the 
grivernment  of  Kazakhstan's  proposal. 
On  August  2.  2001.  Bethlehem,  et  al. 
submitted  comments  on  the  negotiations 
between  the  Department  and  the 
Government  of  Kazakhstan,  arguing  that 
negotiation  or  conclusion  of  an 
agreement  is  untimely  and  not  in 
compliance  with  the  Department's 
regulations  On  August  10,  2001,  the 
Department  submitted  a  memorandum 
to  the  file,  explaining  that  the 
"Department's  regulations  allow  for 
flexibility,  especially  with  regard  to 
procedural  deadlines  where  the 
Secretary  determines  there  is  good 
cause."  See  Memorandum  to  the  file 
from  Joe  Spetrini.  Deputy  Assistant 
Secretary,  to  Faryar  Shirzad,  Assistant 
Secretary  for  Import  Administration 
(August  10,  2001),  at  2.  On  August  17, 
2001 .  the  Department  and  the 
Government  of  Kazakhstan  initialed  a 
proposed  suspension  agreement  and  the 
Department  gave  interested  parties  until 
September  6.  2001  to  comment  on  the 
proposed  agreement.  On  September  6, 
2001.  we  received  comments  from 
Petitioners  arguing  that  the  statutory 
requirements  for  suspending  an 
investigation  have  not  been  met,  and 
that  the  proposed  agreement  needs 
substantial  revisions.  Specifically, 
Petitioners  argue  that:  (1)  The 
Department  has  not  explained  how  the 
proposed  agreement  complies  with  the 
requirements  of  the  Tariff  Act,  in 
conformation  with  19  CFR  351.208;  (2) 
effective  monitoring  of  the  proposed 
agreement  is  not  practicable:  (3)  the 
proposed  agreement  will  not  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products:  and  (4)  it  is 
in  the  public  interest  to  enter  an 
antidumping  order.  Also  on  September 
6,  2001.  Petitioners  requested  the 
antidumping  duty  investigation  be 
continued,  pursuant  to  19  CFR 
351  208(h)  The  Department  and  the 
Government  of  Kazakhstan  did  not  sign 
a  suspension  agreement  on  hot-rolled 
carbon  steel  flat  products  from 
Kazakhstan  by  the  deadline  date  of 
September  21.  2001.  Consequently, 
Petitioners'  comments  are  moot. 


Fair  'Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel  products  from  Kazakhstan 
were  made  in  the  United  States  at  LTFV, 
we  compared  E&to  a  normal  value 
("NV"),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
the  Preliminary  Determination. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
Egypt  remains  the  appropriate  primary 
surrogate  country  for  Kazakhstan.  For 
further  discussion  and  cuialysis 
regarding  the  surrogate  country 
selection  for  Kazakhstan,  see  the 
"Surrogate  Country"  section  of  our 
Preliminary  Determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
We  will  instruct  Customs  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


1 

Exporter/Manutacturer 

Weighted- 

avera9e 

margin 

(percent) 

OJSC  Ispat  Karmet  

Kazakhstan- Wide                  .  .. 

243.46 
243.46 

Disclosure 

The  Department  will  disclose 
calculations  performed,  within  five  days 
of  the  date  of  publication  of  this  notice, 
to  the  parties  in  this  investigation,  in 
accordance  with  section  351.224(b)  of 
the  Department's  regulations. 

Intemational  Trade  Conimission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  FTC  of  our 
affirmative  determination  of  sales  at 
LTFV.  As  our  final  determination  is 
affirmative,  the  ITC  will  determine 
within  45  days  after  our  final 
determination  whether  imports  of  hot- 
rolled  steel  from  Kazakhstan  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry.  If  the  ITC 
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determines  that  material  injury,  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injiiry  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i){l)  of  the  Act. 

Dated:  September  21.  2001. 
Faryar  Shirzad. 

Assistant  Secretarx'  for  Import 
Administration. 

Appendix  I 

A.  Market  Oriented  Industry  Issue 

Comment  1:  Market  Oriented  Industry 

B.  General  Issues 

Comment  2;  Aberrational  Surrogate  Values 
Comment  3;  Choice  of  Surrogate  Values 
Comment  4;  Double  Counting  Values 

C.  Verification  Issues 

Comment  5:  Factors  of  Production  Based  on 

Thickness 
Comment  6:  Dubai  Sales  Office 
Comment  7:  Nominal  Thickness 
Comment  8;  Coil  Protectors 
Comment  9:  Inland  Freight  Distance 
Comment  10;  Manganese  Ore 
Comment  11:  Packing  Bands 
Comment  12:  Sales  to  Ispat  Sidbec 
Comment  13:  Technical  Water 
Comment  14:  Silico-manganese 
[FR  Doc  01-24750  Filed  10-2-01:  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-823-8111 

Notice  of  Final  Determination  of  Sales 
at  l-ess  Than  Fair  Value:  Certain  Hot- 
Roiled  Cart>on  Steel  Flat  Products 
From  Ultraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value:  certain  hot- 
rolled  carbon  steel  flat  products  from 
Ukraine. 


summary:  We  determine  that  certain 
hot-rolled  carbon  steel  flat  products 
("hot-rolled  steel")  firom  Ukraine  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  "Act").  On 


May  3,  2001,  the  Department  of 
Commerce  (the  "Department") 
published  its  preliminan-  determination 
in  the  less  than  fair  value  ("LTFV") 
investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  Ukraine, 
See  Notice  of  Preliminan,-  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Ukraine,  66  FR  22152 
(May  3,  2001)  {•'Preliminary- 
Determination").  Based  on  our  analysis 
of  comments  received,  the  final 
determination  differs  from  the 
preliminary  determination  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Final  Determination  of 
Investigation"  section  of  this  notice 
EFFECTIVE  DATE:  October  3,  2001 
FOR  FURTHER  INFORMATTON  CONTACT:  Lori 
Ellison  or  Rick  Johnson  of  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
telephone;  (202)  482-5811  and  (202) 
482-3818,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ( "URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 

Case  History 

On  May  3,  2001,  the  Department 
published  its  Preliminary  Determination 
in  the  LTFV  investigation  of  hot-rolled 
steel  from  Ukraine.  As  noted  in  our 
Preliminary  Determination.  Zaporizhstal 
Iron  and  Steel  Works  ("Zaporizhstal")  is 
the  sole  participating  respondent  in  this 
investigation.  The  other  two  Ukrainian 
producers  of  subject  merchandise. 
Dnepropetrovsk  Comintern  Steel  Works 
("Dnepropetrovsk")  and  Ilyich  Iron  & 
Steel  Works.  Mariupol  ("Ilyich"),  failed 
to  respond  to  our  requests  for 
information.  The  petitioners  in  this 
investigation  are:  Bethlehem  Steel 
Corporation,  LTV  Steel  Company.  Inc. 
National  Steel  Corporation.  US,  Steel 
Group,  a  unit  of  USX  Corporation,  the 
United  Steeiworkers  of  America. 
Gallatin  Steel  Company,  IPSCO  Steel 
Inc.,  Nucor  Corp..  Steel  Dynamics.  Inc.. 
Weirton  Steel  Corp,,  and  Independent 
Steeiworkers  Union  (hereinafter 
"petitioners"). 

For  purposes  of  our  preliminary 
determination,  pursuant  to  section 
776(b)  of  the  Act,  we  applied  a  single 


Ukralnt■-\^ld^'  antidumping  duty  rate  to 
all  producers/exporters  of  hot-rolled 
steel  in  Ukraine.  This  rate  was  based  on 
total  adverse  facts  available.  See 
Preliminary-  Determination  at  22155.  As 
total  adverse  facts  available,  we  applied 
the  highest  dumping  margin  from  ^e 
petition  (as  adjusted  by  the 
Department),  89.49  percent.  See  id.  at 
22157  and  Memorandum  to  Edward  C. 
■^ang.  Facts  Available  Corroboration 
Memorandum.  Preliminary 
Determination  of  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Ukraine.  April 
2  3 .  2 00 1  !  •  Preliminary  FA/ 
(.Corroboration  Memorandum"). 

On  May  2,  2001 ,  the  Department 
received  a  request  from  the  respondent 
Zaporizhstal,    the  Midland  group  of 
(ompanips    ii  e  .  Midland  Industries 
Limited,  Midland  M^taJs  International, 
Inc  ,  and  Midland  Resources  Holding 
Limited),  and  the  State  Committee  of 
industrial  Policy  of  L'kraine.  to 
postpone  Its  final  determination  until 
135  days  after  publication  of  the 
Departments  preliminap>  determination 
and  to  extend  the  imposition  of 
provisional  measures  from  a  four-month 
period  to  not  more  than  six  months 
pursuant  to  section  735(8)(2)(,'\)  of  the 
.\c\.  On  May  21.  2001,  we  published  in 
the  Federal  Register  our  notn  e  tn 
postpone  the  final  determination. 
pursuant  to  those  requests  See  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
From  Ukraine.  Sotice  nf  Postponement 
of  Final  Determination  in  the 
Antidumping.  Duty  Investigation.  66  FK 
27937  (Mav  21.  2001). 

.Mth(,iugh  we  applied  to  Zaporizhstal 
total  adverse  facts  available  for  purposes 
of  the  preliminary  determinalidii,  we 
gave  the  company  yet  another 
opportunity  to  remedy  the  deficiencies 
and  inconsistencies  in  its  response 
subsequent  to  the  preliminary 
determination  On  April  19.  2001,  and 
Ma\  4.  2001,  we  issued  supplemental 
questionnaires  with  due  dates  of  May  4, 
2001,  and  May  18.  2001,  respectively 
On  May  3.  2001,  the  Department  granted 
Zaporizhstal  5  request  of  May  2,  2001. 
that  the  .^pril  19.  2001  questionnaire 
response  deadline  be  extended  by  two 
weeks  Zaporizhstil  submitted  timely 
responses  to  both  questionnaires  on 
May  18,  2001  On  May  21.  2001. 
Zaporizhstal  filed  infnnn.itn-ii  that  was 
"madvertentU  left  ou!    nf  ifir  .May  18th 
submission.  On  )une  12.  2001. 
petitioners  submitted  additional 
information  to  \alue  the  factors  of 
production 

(Jn  lune  28.  June  j'-t.  and  July  6,  2001, 
respectively,  well  past  the  deadline  of 
May  18.  2001  (as  supplemented  on  May 
21,  2001 ),  for  responding  to  our 
questionnaires,  Zaporizhstal  filed  three 
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additional  submissions.  On  luly  31. 
2001,  we  issued  a  letter  to  Zaporizhstal 
in  which  we  rejected  these  three 
submissions  as  untimely  filed  responses 
to  our  supplemental  questionnaires.  In 
this  letter,  we  informed  Zaporizhstai 
that,  in  order  for  the  Department  to  have 
considered  this  information,  it  should 
have  been  filed  not  later  than  with  the 
May  18,  2001.  submission  (as 
supplemented  on  May  21st).  in  response 
to  the  Department's  April  19  and  Mav 
4.  2001,  supplemental  questionnaires. 
See  Letter  from  Edward  Yang  to  Bruce 
Aitken.  dated  July  31,  2001;  and 
Memorandum  to  the  File  from  Lon 
Ellison  to  Rick  Johnson,  dated  July  27. 
2001.  On  August  2,  2001.  counsels  to 
Zaporizhstal  and  petitioners  were 
notified  via  telephone  that  the 
Department  determined  not  to  conduct 
a  verification  of  Zaporizhstal's  sales  and 
normal  value  data.  See  Memorandum  to 
the  File  from  Lori  Ellison  to  Rick 
Johnson;  Decision  Not  to  Conduct  a 
Verification  of  Respondent's  Data,  dated 
August  2,  2001. 

On  August  9,  2001.  Zaporizhstal 
submitted  its  case  brief  with  a 
supplement.  On  August  14.  2001.  the 
petitioners  submitted  a  rebuttal  brief 
On  August  23,  2001,  the  petitioners 
withdrew  their  request  of  May  24,  2001 
for  a  hearing.  See  Memorandum  from 
Lon  Ellison  to  Rick  Johnson  regarding 
Withdrawal  of  Request  for  Hearing. 
dated  August  23,  2001 

On  June  15,  2001,  we  determined  not 
to  initiate  a  middleman  dumping 
investigation.  See  Memorandum  to 
Joseph  A.  Spetrini  from  Edward  Yang 
Regarding  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Ukraine: 
Whether  to  Initiate  a  Middleman 
Dumping  Investigation,  dated  June  15 
2001 

On  May  18,  2001,  Zaporizhstal 
commented  regarding  its  request  for 
revocation  of  Ukraine's  non-market 
economy  ("NME")  status  or  for  market 
oriented  industry  ("MOI")  treatment. 
This  submission  was  provided  in 
response  to  the  Department's  letter  of 
February  26,  2001,  in  which  the 
Department  requested  that  Zaporizhstal 
address  the  statutory  criteria  for 
revoking  a  country's  NME  status  and  the 
established  criteria  for  granting  MO! 
treatment.  See  Department's  February- 
26.  2001  letter  from  Rick  Johnson  to  Mr 
Kieran  Sharpe  (  "February-  26.  2001 
Letter")  On  July  11,  200i,  Zaporizhstai 
further  addressed  the  criteria  for 
revoking  Ukraine's  NME  status.  On  lulv 
24,  2001,  the  petitioners  submitted 
comments  on  Zaporizhstal's  analysis. 
On  August  8,  2001.  the  Embassv  of 
Ukraine,  on  behalf  of  the  Ministry  iif 
Economy  of  Ukraine,  submitted 


information  and  evidence  necessary  for 
the  Department's  consideration  of 
Ukraine's  NME  status 

On  Mav  8.  2001.  the  Embassy  of 
Ukraine  requested  that  the  Department 
consider  an  agreement  suspending  this 
investigation.  Tht>  request  was 
a(  companied  bv  d  proposed  suspension 
agreement.  In  a  letter  of  [uly  30.  2001. 
the  Department  invited  the  Ministry  of 
Economy  of  Ukraine  to  discuss  the 
details  of  this  proposal.  On  August  2, 
2001  petitioners  submitted  comments 
on  the  negotiations  between  the 
Department  and  the  Government  of 
Ukraine,  arguing  that  negotiation  or 
conclusion  of  an  agreement  is  untimely 
and  not  in  compliance  with  the 
Department's  regulations.  On  August  10, 
2001,  the  Department  submitted  a 
memorandum  to  the  file,  explaining  that 
the  "Department's  regulations  allow  for 
flexibility,  especially  with  regard  to 
procedural  deadlines  where  the 
Secretary  determines  there  is  good 
cause  "  See  Memorandum  to  the  File 
from  loe  Spetrini,  Deputy  Assistant 
Secretary,  to  Farv'ar  Shirzad,  Assistant 
Secretary'  for  Import  Administration 
(August  10.  2001),  at  2.  On  August  13 
and  14.  2001.  Department  officials  met 
with  Ukrainian  government  officials  and 
consulted  regarding  the  proposed 
suspension  agreement.  The  Department 
and  the  Goveriunent  of  Ukraine  did  not 
initial  or  sign  a  suspension  agreement 
regarding  this  investigation. 
Consequently,  petitioners'  comments 
are  moot 

Although  the  deadline  for  this 
determination  was  originally  September 
1 5 ,  2001 ,  in  light  of  the  events  of 
September  11.  2001,  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  determination  has  been 
extended  by  four  days. 

Period  of  Investigation 

The  period  of  investigation  ("POI  ")  is 
April  1,  2000,  through  September  30, 
2000.  This  period  corresponds  to  the 
two  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petitiori 
(/  e  ,  November  2000).  See  19  CFR 
.351.204(b)(1). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  Issues 
and  Decision  Memorandum  for  the 
.Antidumping  Duty  Investigation  of 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Ukraine  ["Issues  and 
Decision  Memorandum"),  dated 
September  21,  2001,  which  is  hereby 


adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  (B-099) 
of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  accessed  directly  on  the  Web  at  http:/ 
/ia. ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Issues  and 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
adjustments  to  the  preliminary 
determination  methodologies  in 
calculating  the  final  dumping  margin  in 
this  proceeding.  While  we  continued  to 
use  Indonesia  as  the  surrogate  country, 
we  made  the  following  changes:  (1)  we 
applied  an  updated  inflation  factor 
based  on  the  entire  POI;  and  (2)  we 
applied  an  updated  exchange  rate  based 
upon  the  entire  POI.  These  adjustments 
are  discussed  in  the  Memorandum  to 
Edward  C.  Yang,  Facts  Available 
Corroboration  Memorandum,  Final 
Determination  of  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Ukraine, 
September  21,  2001  ["Final  FA/ 
Corroboration  Memorandum")  at 
Attachment  11. 

Verification 

We  determined  to  not  verify  the 
information  submitted  by  Zaporizhstal, 
as  required  by  section  782  (i)(l)  of  the 
Act,  because  of  its  incompleteness.  See 
Final  FA/ Corroboration  Memorandum 
and  Memorandum  to  the  File  from  Lori 
Ellison  to  Rick  Johnson;  Decision  Not  to 
Conduct  a  Verification  of  Respondent's 
Data,  dated  August  2,  2001. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
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without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels. 
high  strength  low  alloy  (HSLA)  steels. 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenimi.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which;  (i)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543.  A387,  A514.  A517. 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 


•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500) 

•  All  products  (proprietarv'  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications 
ASTM  A506.  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208.10.15  00. 
7208.10.30.00,  7208.10  60  00. 
7208.25.30  00.  7208.25  60  00 
7208.26.00.30.  7208.26  00.60. 
7208.27.00.30,  7208.27  00  60. 
7208.36.00.30.  7208.36  00  60. 
7208.37.00  30,  7208.37.00  60. 
7208.38.00.15,  7208  38.00  30. 
7208.38.00.90,  7208.39.00  15. 
7208.39.00.30,  7208.39.00  90. 
7208.40.60  30,  7208.40.60  60. 
7208.53.00  00,  7208.54.00.00. 
7208.90.00  00.  7211.14  00  90, 
7211.19.15  00.  7211.19.2000, 
7211.19.30.00.  7211  19,45  00. 
7211.19.60.00,  7211.19,75.30, 
7211.19.75.60,  and  7211.19.75,90 
Certain  hot-rolled  carbon  steel  fiat 
products  covered  by  this  investigation 
including:  vacuum  degassed  fully 
stabilized;  high  strength  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00.  7225  19.00  00. 
7225.30.30.50,  7225.30.70.00. 
7225.40.70.00.  7225.99  00  90, 
7226.11.10.00,  7226.11  90  30. 
7226.11.90.60,  7226.19.10  00. 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00,  7226,91.80  00.  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30  00, 
7210.90.90.00,  7211  14.00  30. 
7212.40.10.00,  7212  40.50.00,  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Non-Market  Economy  Country  Status 

The  Department  has  treated  Ukraine 
as  a  NME  country,'  in  all  past 
antidumping  investigations  See.  eg.. 
Notice  of  Preliminan-  Determinations  of 
Sales  at  Less  Than  Fair  Value  Steel 
Concrete  Reinforcing  Bars  from  Poland. 
Indonesia,  and  Ukraine.  66  FR  834,1 
(January  30,  2001)  and  Notice  of  Final 


Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine  ("CTL 
Plate  from  Ukraine")  62  FR  61754 
(November  19.  1997)  This  NME 
designation  remains  in  effect  until  it  is 
revoked  bv  the  Department  (see  section 
771{18)(C)oftheAct) 

During  this  investigation. 
Zaporizhstal  requested  revocation  of 
Ukraines  .NME  status  Following  the 
offit  lal  endorsement  of  this  request  by 
the  Ukrainian  Kovemnient.  the 
Department  issued  its  Fehruar,'  26.  2001 
letter  to  Zaponzhsta!  and  the  L'krainian 
Embassy  requesling  inter  aha.  that  the 
company  and  the  (TO\emment  of 
I  'kraine  submit  e\  idence  addressing  the 
statutory  criteria  relevant  to  the  NME 
status,  as  described  in  section 
77i(ia)(B)  of  the  Act   In  addition,  the 
Department  requested  that  Zaporizhstal 
submit  evidence  of  progress  regarding 
those  factors  under  section  77i(l8)(B) 
which  Ukraine  did  not  satisfy  in  its 
1996  request  for  revocation   See  CTL 
Plate  from  Ukraine.  62  FR  fil754.  For 
purposes  nf  our  Preliminary 
Determination  on  April  23.  2001,  we 
continued  to  treat  Ukraine  as  a  NME 
bec'ause  we  had  received  no  response  to 
this  request  for  information  and  there 
was  no  record  evidenc  e  or 
argumentation  regarding  progress  since 
the  earlier  determination. 

.\s  noted  above  after  the  preliminary 
determination  several  submissions 
were  made  regarding  NME  nn'ocation. 
On  May  18.  2001,  Zaporizhstal  and  the 
Ukrainian  State  (k)mmit1ee  on  Industnal 
Policy  lointly  submitted  information  in 
response  to  the  Department's  February 
26.  2001  /,^»pr  regarding  market 
economy  and  market  oriented  industry 
issues.  This  submission  addresses,  in  a 
narrative  form,  each  of  the  statutory 
criteria  specified  in  our  February  26, 
2001  Letter,  and  includes  a  discussion 
of  re<:ent  factual  trends,  referencing 
certain  relevant  Ukrainian  decrees/laws. 
On  Iul\  1 1 ,  2001 ,  Zajioriziistal  and  the 
Ukrainian  State  (.ominiftce  on  Industrial 
Policy  jointly  submittfti  further 
commentary  regarding  thf  ^intutory 
criteria,  in(  hiding  a  nmr''  cil^u^^\fli 
reference  to  the  applii  .iMc  I   k  iMwiian 
laws  and  decrees  On  ]u'a  ,.4   ^uoi.  the 
petitioners  submitted  comments  on 
Zaporizhstals  analysis  On  August  8. 
2001.  the  Ministr\  of  Ec  onomy  of 
Ukraine  filed  a  submission  that 
inc  luded  much  of  the  same  information 
presented  in  the  juh  11.  2001 
submission,  in  addition  to  further 
analysis  of  certain  issues  and  excerpts 
from  "some  legislative  documents 
related  to  Market  Status  of  Ukraine." 

We  note  that,  in  previous  instances  in 
uhii  h  the  Department  has  considered 
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graduation  to  market  economy  status, 
initial  requests  for  revocation  of  NME 
status  and  supporting  information  have 
been  submitted  at  the  outset  of  the 
proceeding.  See  e.g..  Memorandum  from 
Holly  A  Kuga.  to  Troy  H  Cribb 
Antidumping  Duty  Investigation  of 
Certain  Steel  Concrete  Reinforcing  Bars 
from  Lat\ia — Request  for  Market 
Economy  Status  (lanuan-  12.  2001); 
Memorandum  from  David  Mueller  to 
Robert  LaRussa:  Antidumping 
Investigation  of  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard 
Line  and  Pressure  Pipe  from  the  Czech 
Republic:  Son-Market  Economy 
(■■SME")  Country  Status.  (November  29. 
1999):  Memorandum  from  Bernard 
Carreau  to  Troy  Cnbb:  Antidumping 
Duty  Determinations  on  Cold-Roiled 
Carbon-Quality  Steel  Products  from  the 
Slovak  Republic— Market  vs.  \on- 
Market  Economy  Analysis.  (October  13, 
1999);  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  LaRussa- 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  or  Unfinished,  from 
Hungan— Market  vs.  Son -Market 
Economy  ISMEj  Analysis 
Memorandum,  (February-  23,  2000); 
Respondent' s  August  28,  1992 
submission  in  the  Investigation  of  Sales 
at  less  than  Fair  Value:  Certain  Cut-t(j- 
lenglh  Carbon  Steel  Plate  from  Poland, 
and  submission  from  the  Embassy  of 
Ukraine,  dated  February  12.  1997, 
Investigation  of  Sales  at  less  than  Fair 
Value;  Certain  Cut-to-length  Carbon 
Steel  Plate  from  Ukraine.  In  all  of  these 
cases  the  initial  requests  to  revoke  a 
countrv's  NME  status,  including 
supporting  information,  have  been 
submitted  well  in  advance  of  the 
preliminary  determination,  thereby 
giving  the  Department  sufficient  time  to 
conduct  a  complicated  and  time- 
consuming  analysis  of  the  factors 
enunciated  in  section  771(18)(B)  of  the 
Act.  In  this  case,  although 
Zaporizhstal's  initial  request  for 
revocation  was  submitted  66  days  after 
the  initiation,  the  company  submitted 
its  first  response  25  days  after  the 
preliminary  determination  and  165  days 
after  the  initiation  of  this  investigation 
The  Government  of  Ukraine's  responsi- 
was  submitted  nearly  eight  months  after 
the  initiation  of  this  investigation. 
which  is  only  slightly  more  than  one 
month  prior  to  the  extended  final 
determination.  Given  that  Zaporizhstal's 
and  the  Government  of  Ukraine's 
responses  were  submitted  so  late  in  the 
proceeding,  we  were  unable  to 
adequately  consider  and  analvze  them 
as  mandated  bv  the  criteria  outlined  in 
section  771(B)(18)ofthe  Act. 


Market-Oriented  Industry 

As  indicated  above  (see  "Case 
Historv  ").  Zaporizhstal.  with  the 
support  of  the  Government  of  Ukraine. 
has  requested  MGI  treatment  for  the  hot- 
rolled  steel  industry  in  Ukraine. 
Accordingly,  in  our  February  26.  2001 
Letter,  we  requested  that  Zaporizhstal 
address  the  Department  s  criteria  for 
granting  MOI  status.  On  May  18,  2001, 
Zaporizhstal  and  the  Ukrainian  State 
Committee  on  Industrial  Policy  jointly 
>ubmitted  a  response  to  the 
Department's  established  criteria  for 
granting  MOI  status. 

The  criteria  for  determining  whether 
a  MOI  exists  are:  (1)  For  the 
merchandise  under  investigation,  there 
must  be  virtually  no  government 
involvement  in  setting  prices  or 
amounts  \n  be  produced;  (2)  the 
industrv  producing  the  merchandise 
under  investigation  should  be 
characterized  by  private  or  collective 
ownership:  and  (.^)  market-determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non- 
material  (e.g..  labor  and  overhead),  and 
for  all  but  an  insignificant  portion  of  all 
the  inputs  accounting  for  the  total  value 
of  the  merchandise  under  review.  See, 
e.g..  Certain  Small  Diameter  Carbon  and 
Allov  Seamless  Standard.  Line  and 
Pressure  Pipe  from  Romania,  Final 
Determination  nf  Sales  at  Less  than  Fair 
Value.  65  FR  39125  (June  23,  2000) 
("Pressure  Pipe  from  Romania")  and 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China,  Final 
Determination  of  Sales  at  Less  than  Fair 
Value.  62  FR  41347  (August  1,  1997) 
("Crawfish  from  China").  Moreover,  in 
order  to  make  an  affirmative 
determination  that  an  industry  in  a 
NME  countrv  is  a  MOI,  the  Department 
requires  information  on  virtually  the 
entire  industry.  A  MOI  claim,  and 
supporting  evidence,  must  cover 
producers  that  collectively  constitute 
the  industrv  in  question;  otherwise,  the 
MOI  claim  cannot  be  substantiated.  See, 
id.  e.g.  Cnmiish  from  China  at  41353 
and  Pressure  Pipe  from  Romania  at 
<412.T 

In  this  case.  f:f)nsistent  with  our 
Preliminar\'  Determination,  we  continue 
til  find  that  the  hot-rolled  industry  in 
Ukraine  does  nfit  meet  the  Department's 
criteria  for  an  affirmative  MO!  finding 
because  we  do  not  have  supporting 
evidence  that  would  cover  the  entire 
hot-rolled  industrv  in  U'kraine.  As  we 
have  noted  above,  there  are  three  known 
prrjducers  of  subject  merchandise: 
ilvich.  Dnepropertrovsk.  and 
Zaporizhstal  Of  these  three,  Ilyich  and 
Dnt'propetrnwsk  have  failed  to  respond 
to  the  Department's  questionnaire. 


Although  Zaporizhstal  and  the 
Government  of  Ukraine  included  in 
their  May  18,  2001.  submission 
documentation  supporting  MOI 
treatment,  this  documentation  is 
specific  to  one  company,  Zaporizhstal, 
rather  than  to  the  entire  hot-rolled 
industry.  Moreover,  we  have  not 
received  any  industry-wide  information 
from  the  Government  of  Ukraine  to 
support  the  claim  that  the  hot-rolled 
industry  is  market-oriented.  See 
Crawfish  from  China  at  41353 
(  "Consistent  with  past  practice,  we 
require  information  on  the  entire 
industry,  or  virtually  the  entire 
industry,  in  order  to  make  an  affirmative 
determination  that  an  industry  is 
market-oriented.").  Therefore,  for 
purposes  of  our  final  determination,  we 
continue  to  find  that  the  hot-rolled 
industry  in  Ukraine  does  not  qualify  for 
MOI  treatment. 

Ukraine-Wide  Rate 

As  noted  in  the  preliminary 
determination,  we  sent  questionnaires 
to  all  three  companies  identified  as 
potential  respondents  in  the  petition. 
We  did  not  receive  responses  from 
Ilyich  and  Dnepropetrovsk.  As 
discussed  below  in  the  "Separate  Rates" 
section  of  the  notice.  Zaporizhstal  has 
significantly  impeded  this  investigation. 
Given  that  we  did  not  make  a 
determination  of  a  separate  rate  for 
Zaporizhstal,  it  has  been  assigned  the 
Ukraine-wide  rate.  In  addition,  U.S. 
import  statistics  indicate  that  the  total 
quantity  and  value  of  U.S.  imports  of 
hot-rolled  steel  from  Ukraine  is  greater 
than  the  total  quantity  and  value  of  hot- 
rolled  steel  as  reported  by  Zaporizhstal. 
See  Final  FA/Corroboration 
Memorandum.  Accordingly,  we  are 
applying  the  Ukraine-wide  rate  to  all 
exporters  in  Ukraine  based  on  our 
presumption  that  those  respondents 
who  failed  to  respond  to  our 
questionnaire  constitute  a  single 
enterprise  under  common  control  by  the 
Government  of  Ukraine.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 
Republic  of  China.  61  FR  19026  (April 
30,  1996)  ["Bicycles").  Therefore,  the 
Ukraine-wide  rate  applies  to  all  entries 
of  the  subject  merchandise  from 
Ukraine. 

Application  of  Facts  Available 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
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information  which  cannot  be  verified, 
the  Department  shall  use.  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  The  statute 
requires  that  certain  conditions  be  met 
before  the  Department  may  resort  to 
facts  available.  Where  the  Department 
determines  that  a  response  to  a  request 
for  information  does  not  comply  with 
"the  request,  section  782(d)  of  the  Act 
provides  that  the  Department  will  so 
inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may.  subject 
to  section  782(e)  of  the  Act,  disregard  all 
or  part  of  the  original  and  subsequent 
responses,  as  appropriate.  Pursuant  to 
section  782(e)  of  the  Act,  the 
Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  of  the 
Act  if:  (1)  The  information  is  submitted 
by  the  established  deadline:  (2)  the 
information  can  be  verified;  (3)  the 
information  is  not  so  incomplete  that  it 
cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability;  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

In  selecting  from  among  the  facts 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference,  if  the  Department 
finds  that  an  interested  party  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  the  request  for 
information.  See  also  SAA  at  870.  The 
statute  and  the  SAA  provide  that  such 
an  adverse  inference  may  be  based  on 
secondary  information,  including 
information  drawn  from  the  petition. 

In  accordance  with  sections  776(a) 
and  (b)  of  the  Act,  for  the  reasons 
explained  below,  we  determine  that  the 
use  of  total  adverse  facts  available  is 
warranted  with  respect  to  respondents 
Dnepropetrovsk,  Ilyich,  and 
Zaporizhstal. 

Ilyich  and  Dnepropetrovsk 

As  we  have  explained  in  our 
Preliminary  FA/Corroboration 
Memorandum,  Dnepropetrovsk  and 
Ilyich  failed  to  respond  to  the 
Department's  questionnaire.  Thus, 
pursuant  to  sections  776(aK2)(A)  and 
(C),  we  will  continue  using  facts 
otherwise  available  with  respect  to  these 
companies  for  purposes  of  our  final 
determination.  Moreover  these 
companies'  failure  to  respond  to  our 
requests  for  information  demonstrates 


lack  of  cooperation  within  the  meaning 
of  section  776(b)  of  the  Act.  Therefore, 
consistent  with  our  Preliminar,- 
Determination,  we  will  t:ontinuf'  using 
adverse  inferences  with  rp.spect  to  these 
companies  when  applying  facts 
available  for  purposes  of  this  final 
determination. 

Zaporizhstal 

Although  Zaporizhstal  made  an 
attempt  to  respond  in  part  tn  the 
Department's  questionnaires  and 
supplemental  questionnaires  over  the 
course  of  this  proceeding,  its  overall 
responses  w'ere  too  incomplete  to  b<- 
used  as  a  basis  for  calculating  a 
dumping  margin.  For  a  detailed  analysis 
of  Zaporizhstal  s  responses  and  their 
underlying  deficiencies,  see  Final  FA/ 
Corroboration  Memorandum  Therefore 
for  the  reasons  described  in  the  Final 
FA/Corroboration  Memorandum,  we 
determined  to  use  facts  otherwise 
available,  pursuant  to  section 
776(a)(2)(A)  and  (B)  of  the  Act. 

We  also  find  that  the  application  nf 
adverse  inferences  in  this  case  is 
appropriate,  pursuant  to  section  776(b) 
of  the  Act.  In  the  course  of  this 
investigation.  Zaporizhstal  was  afforded 
numerous  opportunities  to  provide 
information  in  a  form  and  manner 
required  by  the  Department.  Despite  the 
Department's  clear  directions  in  both 
the  oiiginal  and  many  supplemental 
questionnaires.  Zaporizhstal  failed  to 
provide  critical  information  which  was 
readily  at  the  company's  disposal  See 
Final  FA/Corroboration  Memorandum 
for  a  detailed  explanation  of  the 
deficiencies  in  Zaporizhstal's  responses 

Thus,  we  find  that  the  company  did 
not  cooperate  to  the  best  of  its  ability  in 
responding  to  the  Departments  request 
for  information,  and  that,  consequently, 
an  adverse  inference  is  warranted  under 
section  776(b)  of  the  Act  when  selectmg 
facts  available,  consistent  with  the 
Department's  practice.  See  e.g.,  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from 
Japan.  65  FR  42985  (July  12,  2000) 

Selection  and  Corroboration  of  Facts 
Available 

Section  776(b)  of  the  Act  states  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition.  See  also  SAA  at  82^-83 1 
Section  776(c)  of  the  Act  provides  that. 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition  rates)  as  facts  available,  it  must. 
to  the  extent  practicable,  corroborate 
that  information  from  independent 
sources  that  are  reasonably  at  its 
disposal.  The  SAA  clarifies  that 


"corrfihr)rate    means  that  the 
Department  will  satisf\'  itself  that  the 
secundan,  information  to  be  used  has 
probative  value.  See  SAA  at  870.  The 
SAA  also  states  that  independent 
sources  used  to  corroborate  may 
include,  for  example,  published  price 
lists,  official  import  statistics  and 
customs  data  and  information  obtained 
from  interested  parties  during  the 
particular  investigation.  Id 

As  discussed  in  our  Preliminary 
Determination,  we  reviewed  the 
adequacy  and  accuracy  of  the 
information  in  the  petition  during  our 
[ire-initiation  analysis  of  the  petition,  to 
the  e.xtent  appropriate  information  was 
a\  ailabie  for  this  purpose.  In  order  to 
determine  the  probative  value  of  the 
petition  margin  for  use  as  adverse  facts 
available  in  this  determination  we  have 
re-examined  e\idence  supporting  the 
petition  ralculation  (as  adjusted  by  the 
Department)  In  accordance  with  section 
776(r)  (jf  the  .\c\.  tn  the  extent 
practicable,  we  exammed  the  key 
elements  of  the  U.S.  price  and  normal 
value  ralrulatinns  on  which  the 
nepartment-adiusted  petition  margin 
was  based  and  compared  the  sources 
used  m  the  initiation  to  information 
from  independent  sources  reasonably  at 
our  disposal   Sint  e  the  Prelimmary 
Determination,  we  re\iHwed  updated 
information  from  independent  sources 
and  made  the  following  changes  (l^  We 
applied  an  updated  inflation  factor 
based  on  the  entire  POI  and  '2'  we 
applied  an  updated  exchange  rate  based 
upon  the  entire  POl  We  have  adjusted 
our  calculation  accordingly  These 
adjustments  are  discussed  in  the  Final 
F.\/Corroboration  Memorandum  at 
Attachment  II  We  conclude  that  the 
90  33  percent  margin,  the  highest  rate 
from  the  petition  (as  ad|usted  bv  the 
Department),  is  relevant  with  respect  to 
Zaporizhstal   See  Final  FA/ 
Corroboration  Memorandum  at  8-10 

Separate  Rates 

It  is  the  Department  s  polii  v  to  assign 
all  exporters  of  merchandise  subject  to 
investigation  in  a  N'ME  (  ountr\  a  single 
rate,  unless  an  exporter  can  demonstrate 
that  It  is  sufficient! V  independent  ^om 
government  control  so  as  to  be  entitled 
to  a  separate  rate.  In  this  case,  the  single 
responding  compan\    Zaporizhstal.  has 
claimed  to  be  sufficiently  independent 
to  warrant  a  separate  rate  However. 
given  that  Zapnriihstal  failed  to 
cooperate  in  this  investigation  to  the 
best  of  Its  ability,  we  did  not  make  a 
determination  as  to  whether 
Zaporizhstal  merits  a  separate  rate,  and 
are  assigning  a  single  country-wide  rate 
for  all  exporters  of  subject  merchandise 
from  Ukraine. 
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Final  Determination  of  Investigation 

We  dpterminp  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  April  1.  2000 
through  September  30.  2000: 


Exponermanufacturer 


Weigl^ted-av- 

erage  .iiargin 

(in  percent) 


Ukraine-Wide  Rate 


90  33 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are 
instructing  the  U  S  Customs  Ser\'ice 
('"Customs")  to  continue  to  suspend 
liquidation  of  all  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  We  will 
instruct  Customs  to  continue  to  require 
a  cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP.  as 
indicated  above  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  unbl  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  FTC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  US 
industry  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subiect 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation 

This  determination  is  issued  and 
published  in  accordance  with  seitKins 
735(d)  and  777(i)(l)  of  the  Act. 

Dated   September  21,  2001. 
Faryar  Shirzad,  | 

.4ss;s/fjnf  Sf  of  tary  for  Import 

AdminKtralion 

Appendix — Issues  in  Decision 
Memorandum  i 

1    Fact';  Vsaildblf 
Cdnimnnt  1    Factors  of  Production/ 

Cdlt  ulation  Melhodologv  and  F<irnial 
Cnmnienl  2:  Frudiii  t  (jiites 
Oiriiment  i:  Reporting  of  Sales 


Comment  4:  Correspondeni  p  between 

Midland  Resources'  and  Zaporizhstal's 

Dataflles 
II.  Rejection  of  Certain  Submissions  as 

IJnlimely  Filed 
Comment  ,5:  Rejection  of  Zaporizhstal's 

Submissions  of  (une  28.  (une  29.  and 

luiy  6,  2001 

fFR  Dni    01-247=il  Filed  10-2-01;  8:43  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-533-820] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Cartxjn  Steel  Flat  Products 
From  India 

AGENCY:  Import  .Administration, 
International  Trade  .administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothv  Finn  or  John  Conniff  at  (202) 
482-0065  or  (202) 482-1009 
respectively.  .AD/CVD  Enforcement. 
Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW  .  Washington,  DC  20230. 
SUPP1.EMENTARY  INFORMATKW: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  .Act  of  1930,  as 
amended  (the  .\ct),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguay  Round 
.\greements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to 
Department  of  Commerce  (the 
Department)  regulations  are  to  19  CFR 
part  151  (AprilSOOOl 

Final  Determination 

We  determine  that  certain  hot-rolled 
carbon  steel  flat  products  from  India  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV],  as  provided  in  section  735  of 
the  Act.  The  estimated  margin  of  sales 
at  LTFV  is  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Ctisp  Histon, 

On  May  3.  2001.  the  Department  of 
Commerce  (Department)  published  the 
preliminarv  determination  of  the 
antidumping  dutv  investigation  of  hot- 
roiled  steel  from  India.  .See  Sotice  of 
Prfhmuum  Dt'termmation  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Hot- 


Rolled  Carbon  Steel  Flat  Products  from 
India.  66  PR  22157  (May  3.  2001) 
{Preliminary'  Determination).  The  period 
of  investigation  (POI)  is  October  1.  1999. 
through  September  30.  2000.  We 
conducted  verification  of  the 
questionnaire  responses  of  the 
respondents,  Ispat  Industries  Ltd., 
(Ispat)  during  the  weeks  of  April  30, 
2001  and  May  8,  2001,  and  Essar  Steel 
Ltd,.  (Essar)  during  the  weeks  of  June 
11.  2001.  and  June  18.  2001.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  Preliminary 
Determination  and  our  findings  at 
verification.  On  August  1.  2001,  the 
respondents,  Ispat  Industries  Ltd.  (Ispat) 
and  Essar  Steel  Ltd.  (Essar).  and  the 
petitioners,'  submitted  case  briefs;  and 
on  August  9.  2001.  all  parties  submitted 
rebuttal  briefs.  The  Department  received 
requests  for  a  public  hearing  from  both 
petitioners  and  respondents  which  were 
later  withdrawn;  therefore  no  public 
hearing  was  held. 

Although  the  deadline  for  this 
determination  was  originally  September 
17.  2001.  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  determination  has  been 
extended  by  four  days. 

The  Department  has  conducted  this 
investigation  in  accordance  with  section 
731  of  the  Act. 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  hot- 
rolled  carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  these  investigations. 


'  The  petitioners  in  Ihi.s  investigation  are 
Bethlehem  Sieel  Corporation.  Gallatin  .Steel 
Oimpanv.  IPSQ)  Steel  Inr  ,  LTV  Steel  (Ajmpany, 
Inc  .  National  Steel  Corporation,  Nucor  Corporation. 
Steel  Dynamics.  Int.  .  I  .S  Steel  Group  (a  unit  of 
1  SX  Corporation!.  Weirlon  Steel  Corporation. 
Independent  Steelworkers  I'nion.  and  Inited 
Steelworkers  of  .^meric  a  (collectivelv  the 
petitioners). 
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Specifically  included  within  the 
scope  of  these  investigations  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 
recognized  as  low  carbon  steels  with 
micro-alloying  levels  of  elements  such 
as  titanium  or  niobium  (also  commonly 
referred  to  as  columbium).  or  both, 
added  to  stabilize  carbon  and  nitrogen 
elements.  HSLA  steels  are  recognized  as 
steels  with  micro-alloying  levels  of 
elements  such  as  chromium,  copper, 
niobium,  vanadium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  these  investigations,  regardless 
of  definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight:  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  these 
investigations  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
these  investigations: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g..  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543,  A387,  A514.  A517. 
A506). 

•  Society  of  Automotive  Engineers 
{SAE)/American  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent. 


•  ASTM  specifications  .^7^0  rind 
A736. 

•  USS  abrasion-resistant  steels  (USS 
.\R400.  USS  AR  500) 

•  All  products  (proprietar\'  or 
otherwise)  based  on  an  allov  A.STM 
specification  (sample  specific  ations: 
ASTM  A50&.  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  rutting  or  stamping 
and  which  ha\  e  assumed  the  c  haracter 
of  articles  or  products  classified  outside 
chanter  72  of  the  HTSUS 

The  merchandise  subject  In  these 
investigations  is  classified  iii  the 
HTSUS  at  subheadings   72U8.1U.15.0U, 
7208.10.30.00.  7208.10.60.00, 
7208.25  30.00.  7208  25  60  00. 
7208  26.00.30.  7208.26  00  60. 
7208.27.00.30,  7208  27  00  60. 
7208  36.00.30,  7208.36.00  60. 
7208.37.00.30.  7208.37  00  60. 
7208.38.00  15.  7208  38  00.30. 
7208.38.00.^0.  7208.39  00.15. 
7208.39.00.30.  7208.39.00  90. 
7208.40.60.30.  7208.40  60  60. 
7208.53.00.00.  7208.54  00  00, 
7208.90.00  00.  7211  14  00  90. 
7211.19.15.00.  7211  19  2000 
7211  19.30.00.  7211,19.45  00 
7211.19.60.00.  7211.19  75  30 
7211.19.75.60.  and  7211.19.75.90 
Certain  hot-rolled  carbon  steel  flat 
products  covered  by  these 
investigations,  including:  vacuum 
degassed  fulh'  stabilized;  high  strengtii 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 
7225.11,00.00,  7225  19,00,00. 
7225.30.30,50,  7225,30  70  00, 
7225.40.70.00,  7225,99  00  90. 
7226.11,10.00.  7226  11  90  30, 
7226.11.9060.  7226  19  10  00. 
7226.19.90.00.  7226  91.50.00, 
7226.91.70,00.  7226,91  80  00.  and 
7226  99,00.00,  Subje(  t  men.handise 
may  also  enter  under  7210,70.30.00, 
7210.90.90,00.  7211  14.00  30. 
7212.40,10,00.  7212.40.50  00.  and 
7212.50.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S  (Customs 
purposes,  the  written  description  o!  the 
merchandise  under  investigation  i-- 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1.  1999.  through  September  30, 
2000.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e..  November  2000) 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 


pro(  eedin^  ,in(i  tii  which  we  have 
respoiuieci  rtre  hsiid  in  the  Appendix  to 
this  notice  and  addressed  in  the  "Issues 
,ind  Decision  Memorandum"  [Decision 
Mpmorandum).  dated  September  21, 
2001.  which  is  hereby  adopted  by  this 
notice.  Parties  can  find  a  complete 
discussion  of  the  issues  raised  in  this 
investigation  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  (B- 
099)  of  the  main  Department  building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  hltp:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determiiirttion  calculation 
methmiologies  in  calculating  the  final 
dumping  margins  in  this  proceeding. 
These  adjustments  are  discussed  in 
detail  in  the  Decision  Memorandum  and 
are  listed  below: 

Ispdt 

(1)  We  revised  Ispat's  pay  dates  for 
certain  US.  sales  to  reflect  the  actual 
date  of  pavTnent 

(2)  We  recalculated  the  reported  home 
market  commission  amounts  to  reflect 

I  hdnges  from  \erification. 

i  3  i  We  ad)usted  expenses  for  two 
home  market  sales  to  reflect  changes 
from  verification. 

14)  We  included  credit  expenses  (the 
\  anable  (IREDITH)  in  calculating  selling 
expense  for  the  (X)P  test. 

(5)  We  made  other  ministerial 
corrections  to  ferro  alloy  inputs 
(RHALLOYs). 

Essar 

(1)  We  allowed  the  adjustment  for 
duty  dr,n\  hni  k  under  the  Advance 

i^    i  Mil    s   lm[iited  Credit,  we 
allowed  adiu^tinents  based  upon  the 
aiiual  pa\'  daii'  repmied. 

(3)  For  affilia!r(i  (i.iiiv  inputs,  we 
ad|usted  K^s.u  ^  tr.insfer  price  to  reflect 
the  market  \  aiai   lor  iron  ore  pellet 
because  the  transfer  price  for  this 
[iroduct  was  below  its  market  price. 

(41  At  verification,  Essar  reported,  in 
accordance  with  the  Department's 
policies,  that  it  had  failed  to  identif)'  a 
small  quantity  of  U.S.  sales  transactions 
that  occurred  during  the  POI 

There  was  key  information 
concerning  the  transactions  that  was  not 
inc  hided  m  the  rnrrertions  Essar 
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presented,  thus  we  could  not  pursue  the 
most  accurate  margin  possible  for  these 
sales.  Pursuant  to  776(a)(2)  of  the  Act. 
we  have  determined  that  it  is  necessary 
to  use  facts  available  for  these 
transactions.  There  is  no  evidence  on 
the  record  that  Essar  has  not  acted  to  the 
best  of  its  ability.  Therefore,  we  have 
assigned  to  these  sales  a  neutral  facts 
available  rate  based  upon  the  weighted- 
average  dumping  margin  calculated  for 
Essar's  remaining  U.S.  sales.  See 
Decision  Memorandum  at  Comment  10. 

Verification  "    I 

As  provided  in  section  782(i]  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondent. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  the  US  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  entries  of  hot- 
rolled  carbon  steel  flat  products  from 
India  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  3,  2001  (the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register) 
Customs  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  thf 
normal  value  exceeds  the  US  price  as 
shown  above.  We  will  adjust  the  deposit 
requirements  to  account  for  any  export 
subsidies  found  in  the  companion 
countervailing  duty  investigation  The 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 


Manutacturer' 
exporter 

Margin  (per- 
cent) 

Ispat  Industnes  Ltd    

43  07 

Essar  Steel  Lid    

29  35 

All  Dttiers 

33  17 

ITC  Sotificotion 

In  accordance  with  section  7J5(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  IT(^ 
will  determine,  within  4.t  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  tu  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled  If  the  ITC  determines  that 


such  injury  does  exist,  the  Department 
will  issue  an  antidumping  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
sub|ect  merchandise  entered  or 
withdrawn  from  vvarehcjuse  for 
ccjnsumptinn  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  issued  and 
published  in  acciordance  with  sections 
735{dJ  and  777(i)(l)  of  the  Act. 

Dated:  September  21.  2UU1. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration 

Appendix — Issues  in  Decision 
Memorandum 

Common  Issues 

1.  Duty  Drawback  Adiustment— DEPB 
Program 

2.  The  Appropriate  Date  of  U.S  Sales 

3.  Inclusion  of  Excise  Taxes  in  Reported 
Costs 

Essar  Steel  Ltd. 

4.  Duty  Drawback  Adjustment — 
Verification 

5.  Duty  Drawback  Adjustment — .^dvant  p 
License  Program 

6.  U.S.  Imputed  Credit  Expenses 
Disallowed  in  the  Prellminarv 
Determination 

7.  Treatment  of  Pre-Operative  Expenses 

8.  Treatment  of  Cost  of  Services  Provided 
by  an  Affiliated  Party 

9.  Use  of  the  Revised  Interest  Expense 
Ratio 

10.  Unreported  U.S.  Sales 

11.  Use  of  Updated  Credit  Periods  tn 
Calculate  Home  Market  Credit  Expenses 

Ispat  Industries  Ltd. 

12.  Capitalization  of  Production  Costs 

13.  Start-Up  Adjustment— Hot-Strip  Mill 

14.  Exclusion  of  Costs  Related  to  Start-l'p 

15.  IMIL  "Learning Curve'VStart-l  p 
Adjustment 

16.  Overstated  General  and  Administrative 
(G&A)  Expenses 

1 7.  Scrap  Revenue  Offset  to  Costs 

18.  Proper  Classification  of  Bad  Uelit 
Expense 

19.  Adjusting  Home  Market  Price  in  the 
Cost  Test  for  Imputed  Ocdit  Expense 

20.  Identif\'ing  the  Proper  Quality 
Characteristics 

21.  Calculating  Credit  Expenses  Based  on 
Home  Market  Price  and  Excise  Tax 

22.  Verification  Correlations 

23.  Ministerial  Corrections 

jFR  Doc.  01-24752  Filed  10-2-01.  H  4.3  am! 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-807] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Hot- 
Rolled  Cart)on  Steel  Flat  Products 
From  Ttie  Netherlands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  3,  2001. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Blackledge,  Mike  Heaney,  or 
Robert  James  at  (202)  482-3518,  (202) 
482-4475, or (202)  482-0649. 
respectively;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  1,  2000). 

Final  Determinations 

We  determine  that  certain  hot-rolled 
carbon  steel  flat  products  (hot-rolled 
steel)  from  the  Netherlands  are  being 
sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act.  The  estimated  margins  of 
sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  preliminary  determination  in  this 
investigation  on  May  3.  2001.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands.  66  PR  22146(May 
3.  2000)  (Preliminary  Determination). 
Since  the  publication  of  the  Preliminary 
Determination  the  following  events  have 
occurred. 

On  May  22,  2001,  the  Corus  Group  pic 
(Corns),  the  respondent,  requested  that 
the  Department  postpone  the  final 
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determination  the  full  sixty  days  as 
permitted  by  the  statute  and  the 
Department's  regulations.  On  June  4. 
2001.  the  Department  postponed  the 
final  determination  until  no  later  than 
135  days  after  publication  of  the 
preliminar\'  determination  in  the 
Federal  Register.  Sec  66  FR  32600  (|une 
15.  2001). 

The  Department  verified  sections  A 
through  C  of  Corus  Staal  BV  (Corus 
Staal's)  responses  from  May  7  through 
May  11,  2001.  at  Corns  Sfaals 
headquarters  in  IJmuiden.  the 
Netherlands.  The  Department  al.so 
verified  section  D  of  Corus  Staal's 
response  from  May  1  through  May  5. 
2001.  at  Corus  Staal's  headquarters.  See 
Memorandum  To  The  File;  "Home 
Market  Verification  of  the  Corus  Group 
pics  Questionnaire  Response.  "  luly  2. 
2001  (Home  Market  Sales  Verification 
Report)  and  Memorandum  To  Neal  M. 
Halper,  Acting  Director,  Office  of 
Accounting;  "Verification  of  the  Cost  of 
Production  and  Constructed  Value  Data 
Submitted  by  Corus  Staal  BV,  "  June  15. 
2001  (Home  Market  Cost  Verification 
Report).  From  June  6  through  June  7. 
2001.  the  Department  verified  the 
responses  submitted  by  Corus  Staal 
relating  to  Rafferty-Brown  of  North 
Carolina  (RBN)  and  Rafferty-Brov\Ti  of 
Connecticut  (collectively,  the  Rafferty- 
Brown  Companies),  at  RBN's  offices  in 
Greensboro,  North  Carolina.  See 
Memorandum  To  The  File:  "U.S. 
Verification  of  the  Corns  Group  pic's 
Questionnaire  Response".  July  5.  2001 
(U.S.  Market  Verification  Report).  Public 
versions  of  these,  and  all  other 
Departmental  memoranda  referred  to 
herein,  are  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Commerce  building. 

On  June  4.  2001,  respondent  and 
petitioners  requested  a  public  hearing. 
Petitioners  submitted  a  letter  on  June 
15.  2001.  requesting  that  a  product 
referred  to  as  "battery-quality  hot-rolled 
steel"  continue  to  be  included  in  the 
scope  of  the  investigation  and  in  any 
antidumping  order  to  be  issued  in  this 
case.  On  luly  30.  2001.  both  the 
respondent  and  petitioners  filed  their 
case  briefs  with  the  Department.  On  July 
31.  2001.  petitioners  submitted  a  letter 
informing  the  Department  of  a  change  in 
the  name  of  one  of  the  petitioners,  from 
"U.S.  Steel  Group,  a  unit  of  USX 
Corporation"  to  "United  States  Steel 
LLC  ".  We  received  rebuttal  briefs  from 
all  parties  on  August  6,  2001.  The 
hearing  scheduled  for  August  9,  2001, 
was  cancelled  on  August  8,  2001.  at  the 
request  of  both  parties.  Although  the 
deadline  for  this  determination  was 
originally  September  17,  2001,  in  light 
of  the  events  of  September  1 1 .  2001 ,  and 


the  sub.sequent  closure  of  the  Federal 
Government  for  reasons  of  security,  the 
time  frame  for  issuing  this 
determination  has  been  extrndod  bv 
four  da  vs. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1.  1999  through  September  30. 
2000. 

Export  Price  Salefi 

As  a  result  of  our  findings  at 
verification  we  have  reclassified  certain 
sales  as  export  price  sales  because  we 
determined  the  sales  wpre  concluded 
between  Corus  Staal  in  the  Netherlands 
and  the  first  unaffiliated  L'.S  customer 
before  the  date  of  importation  into  the 
United  States.  See    Fmal  Detprmindtion 
Analvsis  Memorandum,    dated 
September  21,  2001 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  thf 
"Issues  and  Decision  Memorandum 
(Decision  Memorandum)  from  loseph  .^ 
Spetrini,  Deputy  Assistant  Secretarv 
Import  Administration,  to  Far%ar 
Shirzad,  Assistant  Secretary'  for  Import 
Administration,  dated  September  21 
2001,  which  is  hereby  adopf<  d  and 
incorporated  by  reference  into  this 
notice.  A  list  of  the  issues  which  partifs 
have  raised  and  to  which  we  have 
responded  is  attached  to  this  notice  as 
an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
decision  memorandum  which  is  on  fill' 
in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accrssed 
directly  on  the  World  Wide  Web  at 
ia. ita.doc.gov/frn/frnhome  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Scope  of  Investigation 

For  a  description  of  the  scope  of  this 
investigation,  see  the  "Scope  of 
Investigation"  section  of  the  Dwision 
Memorandum,  which  is  on  file  in  8-099 
and  available  on  the  Web  at 
ia. ita.doc.gov/frn/fmhome. 

Use  of  Facts  Available 

For  a  discussion  of  our  application  of 
facts  available,  see  the  "Facts  Available" 
section  of  the  Decision  Memorandum. 
which  is  on  file  in  B-099  and  available 
on  the  Web  at  ia.ita.doc.gov/fm/ 
fmhome. 


Cbiineef^  Since  the  Preliminary 

DeterminaUiin 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any 
alletMiK")^  "t  [in 'izramming  or  clerical 
errors  \Miii  w  tin  h  we  do  not  agree  are 
discussed  in  the  relevant  sections  of  the 
"Decision  Memorandum."  accessible  in 
B-099  and  on  the  Web  at  ia.ita.doc.gov/ 
fm/. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Tariff  Art.  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 

entries  of  certain  hot-rolled  carbon  steel 
flat  products  from  tht  Netherlands  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or 
afterMav  '.i.  2001 .  the  date  of  publication 
of  the  Preliminan'  Detemiination.  The 
Customs  Service  shall  continue  to 
require  rf  cash  deposit  or  the  posting  of 
,1  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below  The  suspension  of 
liquidation  instnictinns  will  remain  in 
efffH't  until  further  notice. 

We  determine  th.it  the  following 
weighted-axcraue  (liiijipin^;  margins 
exist  for  the  [xTiinl  (  )(  t^il.iT  1.  1999 
through  .September  30.  2000: 


Exporter' 

Manufacturer 

Wetghtect  average 

margin 
(percent) 

Corus  Staal  BV  

All  Others  

306 
3.06 

IT(   Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Art  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination  .^s  our  final 
determination  is  affirmative,  the  ITC 
will  determine  within  45  days,  whether 
these  imports  are  i  aiism^  material 
in|urv.  or  threat  of  material  injurv.  to  an 
mdustr\'  in  the  I'nited  States.  If  the  ITC 
determines  that  niHterinl  injur\'  or  threat 
of  in)ur\  df)es  not  eM>.t.  the  proceeding 
will  b«'  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  thnt  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subiwt  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidntion. 
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This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated   September  21,  JDUl 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 

Adrninistmlion 

Appendix  I — Issues  in  Decision  Memo 

Comments  and  Rfipomes 

1.  The  Zeroing  Methodology 

2.  Affiliation 

3.  Ordinary  Course  of  Trade 

4.  Level  of  Trade 

5.  Interest  Factor 

6.  Scope  of  the  Order 
7  Rebates 

8.  Inventory  Carrying  Costs 

9.  Non-prime  Merchandise 

10.  Further  Manufacturing  Expenses 

11.  Gross  Lnit  Price 

12.  .Affiliated  Party  Inputs 

13.  Allocation  of  Costs 

14.  Unreported  L'.S.  Sales 
15   Interest  Revenue 

[FR  Doc  01-24754  Filed  10-2-01,  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-549-818]  I 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Roiled 
Cartjon  Steel  Flat  Products  From 
Thailand  | 

agency:  Import  Administration, 

Intemationai  Trade 

Administration, Department  of 

Commerce 

ACTKM:  Notice  of  final  affirmative 

countervailing  duty  investigation. 


summary:  On  April  20,  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  affirmative 
determination  in  the  countervailing 
duty  investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from 
Thailand.  Based  on  our  analysis  of  the 
questionnaire  responses,  verification, 
and  comments  submitted  by  interested 
parties,  we  determine  that  subsidies  are 
being  conferred  on  the  manufacture, 
production  and  export  of  certain  hot- 
rolled  carbon  steel  flat  products  in 
Thailand.  The  subsidy  rates  in  this  final 
determination  differ  from  those  in  the 
preliminary  determination.  The  revised 
final  subsidy  rates  for  the  investigated 
producers/exporters  are  listed  below  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice 

EFFECnVE  DATE:  October  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  at  (2U2)  482-1391. 


Sean  Carey  at  (202)  482-3964,  Javier 
Barrientos  at  (202)  482-2243.  or  Scott 
Lindsav  at (202)  482-3782,  Office  of 
AD/CVD  Enforcement  VII,  Group  III. 
Import  Administration,  International 
Trade  Administration.  I'.S.  Department 
of  Commerce,  Room  78H6,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

Bacliground 

On  April  20,  2001 ,  the  Department 
published  the  results  of  its  preliminary 
determination  in  the  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Thailand.  See  \'otice  of 
Prehmman,'  Affirmative  Cnunten'ailing 
Duty  Determination  and  Alignment 
With  Final  Antidumping  Duty 
Determinations  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From 
Thailand.  6h  FR  20251  (April  20,  2001) 
[Preliminary  Determination]  We  invited 
interested  parties  to  comment  on  the 
preliminary  determination. 

In  early  May,  we  issued  a 
supplemental  questionnaire  to  the  Royal 
Thai  Government  (RTG)  and  Sahaviriya 
Steel  Industries  Public  Company 
Limited  (SSI)  (the  respondents).  On  May 
30.  2001.  we  received  questionnaire 
responses  from  SSI  and  the  RTG.  On 
June  13,  2001,  the  Department 
published  its  notice,  postponing  the 
final  determination  in  this  investigation 
until  September  17,  2001,  pursuant  to 
the  postponement  of  the  final 
determination  in  the  companion 
antidumping  duty  investigation  of 
certain  hot-rolled  carbon  steel  fiat 
products  from  Thailand,  with  which 
this  investigation  is  aligned.  See  Notice 
of  Postponement  of  Final  Antidumping 
Duty:  Determination  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand:  and  Notice  of  Postponement 
of  Filial  Countervailing  Duty 
Detetmmations:  (certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand  and  South  Africa.  66  FR 
31888  (June  13.  2001). 

On  lune  14,  2001.  Bethlehem  Steel 
Oirporation.  Gallatin  Steel  Company, 
IPSCO  Steel  Inc.,  LTV  Steel  Company. 
Inc.,  National  .Steel  Corporation,  Nucor 
Corporation.  Steel  Dynamics,  Inc.,  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
Weirton  Steel  fjirporation.  Independent 


Steelworkers  Union,  and  the  United 
Steelworkers  of  America  (the 
petitioners),  submitted  a  new  subsidy 
allegation  in  this  investigation  pursuant 
to  section  351,311  of  the  Department's 
regulations.  See  section  775  of  the  Act 
and  19  CFR  351.3n(b).  Petitioners 
alleged  that  benefits  were  provided  to 
Thai  hot-rolled  steel  producers  under 
the  Ministry  of  Industry's  (MOI's)  Steel 
Industrial  Restructuring  Plan  (SIRP).  On 
lune  28,  2001,  the  Department  decided 
to  initiate  on  this  program.  See 
Memorandum  to  the  File  Regarding 
MOI's  SIP  Allegation.  We  subsequently 
issued  supplemental  questionnaires  to 
the  RTG  and  SSI.  On  July  9,  2001,  we 
received  the  RTG's  and  SSI's  responses 
to  these  supplemental  questionnaires. 

On  July  9,  2001,  we  received 
comments  from  the  petitioners 
regarding  the  verification  of  the 
questionnaire  responses.  Verification  of 
the  questionnaire  responses  submitted 
by  the  RTG  and  SSI  took  place  from  July 
16  through  27.  2001.  Respondents  and 
petitioners  submitted  timely  case  and 
rebuttal  briefs  in  this  investigation.  A 
public  hearing  was  held  on  September 
6, 2001, 

Although  the  deadline  for  this 
determination  was  originally  September 
17.  2001,  in  light  of  the  events  of 
September  11,  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  by  four  days. 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  certain  hot-rolled  carbon 
steel  flat  products  of  a  rectangular 
shape,  of  a  width  of  0.5  inch  or  greater, 
neither  clad,  plated,  nor  coated  with 
metal  and  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers),  regardless  of 
thickness,  and  in  straight  lengths,  of  a 
thickness  of  less  than  4.75  mm  and  of 
a  width  measuring  at  least  10  times  the 
thickness.  Universal  mill  plate  (i.e.,  flat- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  mm,  but  not  exceeding 
1 250  mm,  and  of  a  thickness  of  not  less 
than  4  mm.  not  in  coils  and  without 
patterns  in  relief)  of  a  thickness  not  less 
than  4.0  mm  is  not  included  within  the 
scope  of  this  investigation. 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 


Federal  Register/ Vol.  66.  No.   192 /Wednesday.  October  3,  2001  /  Notices 


50411 


carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  i^f 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSIJS), 
are  products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less.  b\ 
weight:  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  bv 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  American  Society  for 
Testing  and  Materials  (ASTM) 
specifications  A543,  A387,  A514,  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  &  Steel  Institute 
(AISl)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS. 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 

a  silicon  level  exceeding  2.25  percent 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400.  USS  AR  500). 

•  All  products  (proprietary'  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 


7208.10.30.00. 

7208.25.30.00 

7208.26.00.30. 

7208.27.00.30. 

7208.36  00,30. 

7208.37  00,30. 

7208.38.00.15. 

7208.38  00.90. 

7208.39.00.30. 

7208.40.60.30. 

7208.53  00.00. 

7208  90.00  00, 

7211.19.15.00. 

7211.19.30.00, 

7211.19.60.00. 

7211.19  75.60. 

•  Non-rectangular  shapes,  not  in 
roils,  which  are  thf  result  of  having 
been  processed  by  rutting  or  st,impint; 
and  which  have  assumed  the  cliaracter 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS. 

Trie  merchandise  subject  td  ihi.'- 
investigation  is  classified  in  the  HTSUS 
at  subheadings;  7208,10  15.00. 

7208.10,60.00. 

7208  25  6000. 

7208  26,00  60 

7208.27  00  60. 

7208.360060 

7208.37  00.60. 

7208.38.00  30, 

7208.39  00  15 

7208  39  00  90 

7208  40  60  60 

7208  54  00  on. 

7211.14.00.90. 

7211.19.20.00. 

7211.19.45.00. 

7211  19.75.30, 

and  7211.19.75.90. 
Certain  hot-rollod  carbon  stefl  fiat 
products  covered  by  this  investigation, 
including  vacuum  degassed  fulh 
stabilized,  high  strength  low  allov.  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers;  7225.11.00  00.  7225.19  00  00 
7225  30  30,50.  7225  30.70.00, 

'225  99  00  90, 

'226.11  90  30, 

'226  19.10.00, 

•226  91  50.00 

'226  91  80.00.  and 
7226.99.00.00,  Subject  morrhandise 
mav  also  enter  under  7210  70  30  00. 
7210.90.90.00.  7211.14  00.30, 
7212,40,10  00,  7212  40  50.00.  and 
7212.50.00,00,  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  I'  S.  Customs 
purposes,  the  Department  s  written 
description  of  the  merchandise  under 
investigation  is  dispositive 

Analysis  of  Programs  and  Analysis  of 
Comments  Received 

The  programs  under  investigation,  a^; 
well  as  the  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  in  this 
counter\'ailing  duty  investigation  are 
discussed  and  addressed  in  the  Issiicf- 
and  Decision  Memorandum  in  thr  Finiil 
Affirmative  Counten-aihng  Dutv 
Determination:  Certain  Hot-fioUed 
Carbon  Steel  Flat  Products  troni 
Thailand,  from  loseph  A  Spetrini, 
Deputy  Assistant  Secretary'  for  AD/C\'U 
Enforcement  111,  to  Far\ar  Shirzad 
Assistant  Secretar>  for  Impon 
Administration,  dated  September  19 
2001  [Decision  Memorandum),  which  is 
hereby  adopted  by  this  notice  Attached 
to  this  notice  as  an  appendix  is  a  list  of 
the  programs  under  investigation,  as 


"225.40.70.00. 
'226.11.10,00. 
^226.11.90.60. 
■226  19,90.00. 
'226.91  70.00. 


well  as  a  list  of  the  issues  which  parties 
ha\e  raised  and  to  which  we  have 
responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  the  programs 
and  issues  raised  in  this  investigation, 
and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Department  s  Central  Records  Unit,  in 
Room  B-099.  In  addition,  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  World  Wide  Web  at  http:// 
ia  ita  dnr  c^v  under  the  heading 

Federal  Register  Notices."  The  paper 
copy  and  ele{;tronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Suspension  of  Liquidation 

In  accordance  w  ith  section 
705(c}(l){B)(i)(I)  of  the  Act.  we  have 
calculated  a  rate  for  the  company  under 
investigation.  We  have  determined  that 
the  total  estimated  countervailabie 
subsidy  rate  for  SSI  is  2.38  percent  ad 
valorem.  With  respect  to  the  "all  others" 
rale,  section  705(c)(5)(A)(i)  of  the  Act 
requires  that  the  "all  others  '  rate  equal 
the  weighted-average  counter\  ail  able 
subsidy  rates  established  for  exporters 
and  producers  individually 
ui\ cstigdted.  excluding  any  zero  and  de 
iniiiiaii--  (  (uintervailable  subsidy  rates. 
Fhereiore.  because  SSI  is  the  only 
producer/exporter,  we  are  using  its  rate 
as  the  "all  others"  rate. 


Producer/exporter 


SubsKty  rate 
(Percent) 


■+- 


Sahavinya  Steel  In- 
dustries Publtc 
Company  Ltd. 

All  otfiers  


2.38  Ad  Vatorem 


2.38  Ad  Valorem 


In  accordance  with  our  preliminary 
iffirmative  dptermination,  we  instructed 
the  I'  S  (Customs  Service  (Customs)  to 
suspend  liquidation  of  all  entries  of 
I  ertain  hot-rolled  carbon  steel  flat 
prnciut  ts  from  Thailand,  which  were 
enten>d  or  withdrawn  from  warehouse 
for  consumption  on  or  after  April  20. 
2001.  the  date  of  the  publication  of  our 
[ireliminarx  determination  in  the 
Federal  Register  ami  to  require  a  cash 
lii  ()nsit   if  rmihi  !nr  such  entries  of  the 
iner(  hfiii'il'-e  in  the  amounts  indicated 
in  the  i'r>'liminar\'  Determination.  In 
,ii  (  nrd.iui  e  with  section  703(d)of  the 
A(  t.  we  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  for  merchandise  entered  on 
or  after  August  18.  2001,  but  to  continue 
the  suspensinn  of  liquidation  of  entries 
made  between  :\\m\  20.  2001  and 
August  17.  2001 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
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Act  for  all  entries  if  thf  ITC  issues  a 
final  affirmative  injury  determination, 
and  we  will  require  a  cash  deposit  of  the 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above,  if  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injurv',  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notifv  the  ITC  of  our 
determination  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietar\' 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publically  or 
under  an  administrative  protei:tive  order 
(APO).  without  the  written  consent  of 
the  Assistant  Secretarv'  for  Import 
Administration, 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  dutv 
order 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injurv'  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  .^PO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3)   Failure  to 
comply  is  a  violation  of  the  APO 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  sections  705(d)  and  777(i)  of  the 
Act. 

Dated   Spptembfr  21 .  2001. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration 

Appendix  I:  Issues  and  Decision 
Memorandum 

I   Subsidies  Valuation  Information 
\  Allocation  Period 
B  Disf.Dunt  Rates 

C.  Calculation  of  Ad  Vnlor^-m  Subsidy  Rate 
II.  Programs  Determinrd  to  Confor  Sub'udies 
A.  Incentives  I'nder  the  Investment 

Promotion  .\ct 
1    Duty  Exemptions  on  imports  of 

.Machinerv'  I'nder  IP.^  Section  2H 
2,  Dutv  Exemptions  on  Imports  of  Raw  and 

Essential  Materials  I'nder  [P.-\  Section  30 


3.  Duty  Exeni()tions  on  imports  of  Raw  and 
Essential  Materials  L'nder  IPA  Section 
36(1) 

4.  Additional  Tax  Deductions  i  nder  \P.\ 
Section  35 

H.  Provision  of  Electricity  For  Less  Than 
Adequate  Remuneration 

III.  Programs  Determined  jVo(  to  Confer 

Subsidies 

A.  SSI  and  PPC  Debt  Restructuring 

B.  VAT  Exemptions  under  the  Investment 
Promotion  Act 

IV.  Programs  Determined  to  be  Not  Used 

A.  Dutv  Exemptions  to  PPC  under 
Investment  Promotion  Act  Section  29 

B.  Corporate  Income  Tax  Exemptions 
under  IPA  Section  31 

C.  Incentive  Under  Investment  Promotion 
Act  Sections  36(2)  and  36(4) 

D.  Ministry  of  Industry's  Steel  Industrial 
Restructuring  Plan 

E.  Loans  from  the  Industrial  Finance 
Corporation  of  Thailand  and  the  Thai 
Export-Import  Bank 

F.  Other  Loans  and  Loan  Guarantees  from 
Banks  Owned.  Controlled,  or  Influenced 
by  the  RTG 

G.  Export  Packing  Credits 

H.  Pre-shipment  Finance  Facilities 
I  Trust  Receipt  Financing  for  Raw- 
Materials 
I.  Export  Insurance  Program 
K.  Tax  Certificates  for  Export 
L.  Import  Duty  Exemptions  for  Industrial 

Estates 
M.  Export  Processing  Zone  Incentives 
V  Programs  Determined  Not  to  Exist 

\  \P.\  Subsidies  for  Construction  of  SSI's 

On-Site  Power  Plant 
B  Provision  of  Water  Infrastructure  for 

Less  Than  Adequate  Remuneration 
VI.  Analysis  of  Comments 
Comment  1:  Availability  of  IPA  benefits  to 

companies  and  industries  within 

Thailand 
Comment  2:  Tariff  Rate  for  Duty 

Exemptions  for  Raw  and  Essential 

Materials  UnderlPA  Sections  30  and  36 
Comment  3:  Countervailabilitv  of  Section 

36(1)  Benefits 
Comment  4:  Countervailability  of  a  Portion 

of  Section  36(1)  Benefits 
Comment  5:  Benefits  under  IPA  Se(.tion 

35(3) 
Comment  6:  Countervailabilitv  of  Section 

28  Imports  Identified  bv  Respondents  as 

Recurring 
Comment  7:  Methodology  for  Calculating 

IPA  Section  28  Benefits 
Comment  8:  The  Time  Value  of  Money  and 

Countervailabilitv  of  VAT  Exemptions 

under  the  Investment  Promotion  Aq^ 
Comment  9:  IPA  Benefits  and  Investments 

by  SSI's  Initial  Investors 
Comment  10:  Provision  of  Electricity  as 

General  Infrastructure 
Comment  11:  The  Uniform  National  Tariff 

and  Specificity 
Comment  12  Provision  of  Electricity  and 

Adequate  Remuneration 
Comment  13   PE.A's  Financial  Performance 

and  .Adequacy  of  Remuneration 
(Comment  14:  Provision  of  Electricity  and 

■Adjustment  of  Benefit 
Comment  15:  CDRAC  List  <jf  351  and 

Specificity 


Comment  16:  Objective  and  Neutral 

Criteria  and  RTG  Discretion 
Comment  17:  SSI's  BOI  Certificate  and 

Debt  Restructuring 
C^omment  18:  Specificitv  and  Facts 

Available 
Comment  19:  SSI  Loans  before  Debt 

Restructuring  and  Creditworthiness  of 

PPC 
(Comment  20:  Benefit  from  Restructured 

Loans  from  Private  Creditors 
Comment  21:  Benefit  from  Private 

Creditors'  Loans  and  Equity  Infusions 
Comment  22:  RTG  Financial  Contribution 

and  SSI's  Debt  Restrui  turing 
Comment  23:  Financial  Contribution:  The 

Bangkok  .■Approach  and  ("DRAG 
Comment  24:  Terms  of  SSI's  and  PPC's 

Debt  Restructuring  and  Financial 

Contribution  from  the  RTCi 
VII.  Total  Ad  Valorem  Rate 
VHI.  Recommendation 

[FR  Doc  01-24753  Filed  10-2-01;  8:  45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-791-810] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled 
CartKxi  Steel  Flat  Products  from  South 
Africa 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Affirmative 
Countervailing  Duty  Investigation, 

summary:  On  April  20,  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  affirmative 
determination  in  the  countervailing 
duty  investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  South 
Africa 

The  subsidy  rates  in  the  final 
determination  differ  from  those  in  the 
preliminary  determination.  The  revised 
final  subsidy  rates  for  the  investigated 
producers/exporters  are  Usted  below  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice, 

EFFECTIVE  DATE:  October  3,  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 

Sallv  C,  Gannon  at  (202)  482-0162, 
Mark  Hoadley  at  (202)  482-0666,  or 
Julio  Fernandez  at  (202)  482-0190, 
Office  of  AD/CVD  Enforcement  VII, 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  Room 
7866,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230, 

SUPPLEMENTARY  INFORMATION: 
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Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

Background 

This  investigation  covers  three 
producers/exporters:  Highveld  Steel  and 
Vanadium  Corporation  Limited 
(Highveld).  Iscor,  Ltd.  (Iscor).  and 
Saldanha  Steel  Ltd.  (Saldanha  Steel).  On 
April  20,  2001,  the  Department 
published  the  results  of  its  preliminary 
determination  in  the  investigation  nf 
certain  hot-rolled  carbon  steel  flat 
products  from  South  Africa.  See  X'otice 
of  Preliminary  Affirmative 
Counten-ailing  Duty  Determination  and 
Alignment  With  Final  Antidumping 
Duty  Determinations:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
South  Africa.  66  FR  20261  (April  20. 
2001)  (Preliminary  Determination].  We 
invited  interested  parties  to  comment  on 
the  Preliminary  Determination.  On 
April  26.  2001,  Saldanha  Steel  Ltd. 
(Saldanha  Steel)  submitted  comments 
on  what  it  alleged  to  be  clerical  errors 
in  the  preliminary  determination 
calculations.  The  Department  addressed 
these  allegations  in  the  Memorandum  to 
Joseph  A.  Spetrini  From  Barbara  E. 
Tillman  Regarding  Clerical  Error 
Allegations  (May  7,  2001)  [Clerical  Error 
Memo)  (on  file  in  the  Department's 
Central  Records  Unit,  in  Room  B-099) 

On  May  7,  2001.  we  received 
comments  from  petitioners  regarding 
the  verification  of  the  questionnaire 
responses.  Verification  of  the  parties' 
questionnaire  responses  was  conducted 
from  May  7  through  May  21,  2001.  On 
June  13,  2001,  we  postponed  the  final 
determination  in  this  investigation  until 
September  17,  2001,  pursuant  to  the 
postponement  of  the  final  determination 
in  the  companion  antidumping  duty 
investigation  of  certain  hot-rolled 
carbon  steel  flat  products  from  Thailand 
with  which  this  investigation  had 
previously  been  aligned.  See  Notice  of 
Postponement  of  Final  Antidumping 
Duty  Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand:  and  Notice  of  Postponement 
of  Final  Countervailing  Duty 
Determinations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from 
Thailand  and  South  Africa.  66  FR 
31888  (June  13,  2001). 

The  GOSA.  Saldanha  Steel,  and  Iscor, 
as  well  as  the  petitioners,  submitted 
timely  case  briefs  in  this  investigation. 


On  August  29,  2001,  we  received  , 
rebuttal  briefs  from  Saldanha  Steel  and 
petitioners.  On  August  30.  2001.  we 
conducted  a  public  hearing. 

Although  tne  deadline  for  this  final 
determination  was  September  17,  2001, 
in  light  of  the  events  of  September  1 1 . 
2001  and  the  subsequent  closure  nf  the 
Federal  Government  ff)r  rpasons  f)f 
security,  the  time  frame  for  issumg  this 
determination  has  been  extended  bv 
four  days 

Scope  of  the  Investigation 

The  merc:handis«>  subjw  t  to  this 
investigation  i.s  certain  hot-rolled  carbon 
steel  flat  products  of  a  rectangular 
shape,  of  a  width  of  0.5  inch  or  greater, 
neither  clad,  plated,  nnr  coated  with 
metal  arvd  whether  or  not  painted 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  in  roiK 
(whether  or  not  in  successively 
superimposed  layers),  regardle.ss  of 
thickness,  and  in  straight  lengths,  of  a 
thickness  of  less  than  4.75  mm  and  of 
a  width' measuring  at  least  10  times  the 
thickness.  Universal  mill  plate  [i  e  .  fldt- 
rolled  products  rolled  on  four  faces  or 
in  a  closed  box  pass,  of  a  width 
exceeding  150  mm,  but  not  exceeding 
1250  mm,  and  of  a  thickness  of  not  less 
than  4  mm.  not  in  coils  and  without 
patterns  in  relief)  of  a  thickness  not  less 
than  4.0  mm  is  not  included  within  the 
scope  of  this  investigation 

Specifically  included  within  the 
scope  of  this  investigation  are  vacuum 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels. 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium).  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements  HSL^ 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
are  products  in  which:  (i)  iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements:  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 


0.50  percent  of  dlumiiuini.  or 
1 .25  percent  of  chronuuMi,  or 
0.30  percent  of  cobalt,  or 

0  40  percent  of  lead,  or 

1  25  percent  nf  nickel,  or 
0.30  perc  ent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  .Mlf)y  hot-rolled  steel  products  in 
whi(  h  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  eg..  American  Society  for 
Testing  and  Materials  (ASTM) 

'^pe(  ifications  A543,  A387,  A514.  A517, 
A506). 

•  Society  of  Automotive  Engineers 
(SAE)/Amencan  Iron  &  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS 

•  Silicumanganese  (as  defined  m  'tie 
HTSUS)  or  silicon  electrical  steel  with 

d  silicon  level  exceeding  2.25  percent. 

•  .^STM  specifications  A710  and 
A".-)  6 

•  US.S  Abra.sionresistanl  steels  (USS 
AR  400.  USS  AR  500) 

•  .Ml  products  (proprietarv  or 
othervN'ise!  based  on  an  dik)\  ASTM 
specification  (sample  specifications: 
ASTM  A 5 06.  A507) 

•  Non-rectangular  shapes,  not  in 
coils,  whu  h  are  the  result  of  ha\ing 
been  processed  bv  cutting  or  stamping 
and  which  have  assumed  the f:haracter 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS 

Tne  merr  handise  subject  to  this 
investigation  is  classified  in  the  HTSUS 
at  subheadings:  7208  10.15.00. 
7208  10  30  00.  7208  10  60  00, 
7208  25  30  00.  7208  25  60  00. 
-208  26  00  30.  7208.26.00.60. 
:'208  27  00  30.  7208  27.00.60. 
7208  36  00  30.  7208  36.00.60, 
7208  37  00  30.  7208.37.00.60, 
7208  38  00  15.  7208.38.00.30. 
7208  38  00  90,  7208.39.00.15. 
7208  39  00  30.  7208.39.00.90. 
7208  40  60  30.  7208.40.60.60, 
7208  53  00  00.  7208  54.00.00. 
7208.90.00.00,7211.14.00.90, 
7211  19  15  00,  7211.19.20.00, 
7211  19  30  00.  7211  19.45.00. 
7211.19  60.00.  7211  19.75.30. 
7211.19.75.60,  and  7211,19,75.90. 
Certain  hot-rolled  (  arbon  steel  flat 
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products  covered  bv  this  investigation,  Ortairi  Hot-Bniled  Carbon  Steel  Flat  companies  under  investigation, 

including  vacuum  degassed  fuUv  Prnducts  from  South  Africa,  from  Joseph  Highveld,  Iscor  and  Saldanha,  We  have 

stabilized:  high  strength  low  alloy;  and  A  Spetrini.  Deputy  Assistant  Secretary  determined  that  the  total  estimated 

the  substrate  for  motor  lamination  stPf-l  for  AD/CV'D  Enf(m:emont  III,  to  Faryar  countervailable  subsidy  rate  for 

mav  also  enter  under  the  following  tariff  Shirzad.  ,\ssistant  .Sp(  retarv  for  Import  Highveld  is  0.45  percent  ad  valorem. 

numbers;  7225.11  00.00.  7225  19  00.00.  Administration,  dated  September  21,  which  is  de  minimis.  In  accordance 

7225.30.30.50,  7225  30  70.00,  2001  [Decision  .Memorandum],  which  is  ^^^jf^  section  705(c)(2)  of  the  Act.  we, 

7225.40  70  00,7225  99  00,90.  hereby  adopted  by  this  notice.  Attached  therefore  determine  that  no 

7226  11  10  00.  7226  11  90  M),  to  this  notice  as  an  appendix  is  a  list  of  countervailable  subsidies  are  being 

7226  11  90  60,  7226  19  10  00,  the  propams  under  investigation  and  a  .jjed  to  Highveld  for  the  production 

7226.19,90  00.  7226.91  50.00.  list  of  the  issues  the  parties  raised  and  ^^^  exportation  of  subject  merchandise. 

''''  ^n  nn  n!:  ^"^^l  80.00,  and  to  wh.ch  we  have  responded  in  the  ^^  ^.^^^^^^^^  .^  ^^^  'Cross-Ownership 

7226.99.00  00  Subiect  merchandise  Dec;s;on  Memorancjum.  Parties  can  nnd  ,  ,^^.,    ..         .  „   u    j-     .■        .  c 

1  .  _j      .-^,r, -,^  ,f,  ,ir.  I  .    J-  I  .1,  „,„„^  and  Attribution  01  Subsidies    section  ot 

mav  also  enter  under  7210  .  0  30  00.  a  complete  discussion  ut  the  programs  ,      r,     .  .,  . 

7210.90,90,00.  721 1  14  00.30,  and  issues  raised  in  this  investigation  '^e  Decision  Mejnorandum^  we  are 

7212.40.10  00.  7212.40.50,00,  and  and  the  corresponding  '^eating  Saldanha  Steel  and  Iscor  as  a 

7212  50  00  00  Although  the  HTSUS  recommendations  in  thi.s  public  single  entity  and,  therefore,  have 

subheadings  are  provided  for  memorandum,  which  is  on  file  in  the  calculated  a  single  rate  to  be  applied  to 

convenience  and  U.S.  Customs  Departments  Centr.d  RfH;ords  Unit,  in  these  companies.  With  respect  to  the 

purposes,  the  Department's  written  Room  B-099,  In  addition,  the  Decision         'all  others"  rate,  section  705(c)(5)(A)(i) 

description  of  the  merchandise  under  Memorandum  can  be  accessed  directly  of  the  Act  requires  that  the  "all  others" 

investigation  is  dispositive  on  the  World  Wide  Web  at  http://  rate  equal  the  weighted-average 

.      ,     .      -n  J  .      I     •      r  ;a /fa  doc.jjov,  under  the  heading  countervailable  subsidv  rates 

Analysts  of  Programs  and  Analysis  of  .f^^^^^^  R^^i„„  Notices."  The  paper  established  for  exporters  and  producers 

Lommen  s     eceive  ^^^^,  ^^^  electronic  version  of  the  individually  investigated,  excluding  any 

The  programs  under  investigation  as  Decision  Memorandum  are  identical  in  2ero  and  dp  minimis  countervailable 

well  as  the  issues  raised  in  the  case  and  content.  subsidv  rates.  Therefore,  because 

rebuttal  briefs  submitted  m  this  Subsidv  Rates  Highveld's  rate  is  de  minimis,  we  are 

countervailing  dutv  investigation  are  ^"'>''"^>  ""^'^  ^^.      ^^^  Saldanha/Iscor  rate  as  the  "all 
discussed  in  the  issues  and  Decision               In  accordance  with  section  ,       .. 

Memorandum  m  the  Final  Affirmative  705(c)(l)(B)(:)(I)  of  the  Act.  we  have  "'"*""^    '"^^'^• 

Counten-'ailing  Dutv  Determination:  calculated  an  individual  rate  for  the 

Producer/Exporter  Subsidy  rale 

Saldanha  Steel  iscor i 6  37%  Ad  Valorem 

HighveJd  ,  0  45%  Ad  Valorem 

All  Oltiers  ;  6.37%  Ad  Valorem 


Suspension  of  Liquidation 

In  acc;ordanre  with  our  prelinunarv 
affirmative  determination,  we  instructed 
the  US  Customs  Service  (Customs)  to 
suspend  liquidation  of  all  entries  of 
certain  h(jt-rolled  carbon  steel  flat 
products  from  South  .•\fri(;d.  whu  h  were 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  April  20, 
2001 ,  the  date  of  the  publication  of  our 
Preliminar,-  Determination  in  the 
Federal  Register  and  to  require  a  cash 
deposit  or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
in  the  Prehminar\'  Determination.  In  the 
Preliminary  Determination,  in 
accordance  with  section  703(di  ot  the 
.Act,  we  instruc  ted  Customs  to 
discontinue  the  suspensir)n  of 
liquidation  fr^r  merchandise  entered  on 
or  after  August  18,  2001 .  but  to  continue 
the  suspensi(jn  of  liquidation  of  entries 
made  between  April  20,  2001  and 
August  17,  2001. 

We  Will  reinstate  suspension  of 
liquidation  under  se(;tion  706(ai  oi  the 
Act  for  all  entries,  except  those  from 
Highveld,  if  the  International  Trade 


Commission  (ITC)  issues  a  final 
affirmative  injury  determination,  and 
we  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above.  If  the  IT(;  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deprjsited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled, 

ITC  Notification 

In  a(  ((irdaiu  e  with  section  705(d)  of 
the  A(;t.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation 
We  will  allow  the  ITC  a(;(;ess  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  that 
the  ITC;  confirms  that  it  will  not  disclose 
such  information,  either  publically  or 
under  an  administrative  protective  order 
(.\P()).  without  the  written  c;onsent  of 
the  Assistant  Secretary  for  Import 
,'\iiministratirm. 


If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  duty 
order 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  the  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  the  APO  in  accordance 
with  19  CFR  351, 305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 
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D,itcd:  Scplcmher  21,  2001 
Fan'ar  Shirzad. 

As'iistarit  Sr<  riinn  tar  Import 
AHminislmliDn- 

Appendix  I — Issues  and  Decision 
Memorandum 

I.  Subsidies  Valuation  Information 

A.  Industrial  Development  Corporation 

B.  Diversification  of  the  South  African 

Economy  and  Specificity  of 
Programs 

C.  Allocation  Period 

D.  Realignment  of  the  Benefit  Stream 

E.  Calculation  of  Discount  Rates  and 

Benchmark  Loan  Rates 

F.  Creditworthiness 

G.  Cross-Ownership  and  Attrihution  of 

Subsidies 
H.  Trading  Companies 

II.  Programs  Determined  to  Confer 
Subsidies 

A.  Section  37E  Tax  Allowances 

B.  industrial  Loan  Financing  Provided 

by  the  IDC  and  Findevco  Ltd. 

C.  Loan  Guarantees  Pro\  ided  by  the  IDC 

D.  Wharfage  Fees  for  Exports 

III.  Programs  Determined  Not  to  Confer 
Subsidies 

A.  The  IDC's  Equity  Infusions  in 

Saldanha  Steel 

B.  Improvements  to  .Saldanha  Bav  Pctrt 

C.  Improvements  to  the  Sishen- 

Saldanha  Rail  Line 

IV.  Analysis  of  Comments 

Comment  1;  Treatment  of  the  IDC 
Comment  2;  Diversification  of  the  South 

African  Economy  and  Specificity  of 

Programs 
Comment  3:  Average  Useful  Life  of 

Assets 
Comment  4:  Realignment  of  the  Benefit 

Stream 
Comment  5:  Creditworthiness 
Comment  6:  Cross-Ownership 
Comment  7:  Section  37E  and  Specificity 

as  an  Export  Subsidy 
Comment  8:  Section  37E  and  Specificity 

as  a  Domestic  Subsidy 
Comment  9:  Equity  Infusions 
Comment  10:  Loan  Guarantees  Provided 

by  the  IDC 
Comment  1 1 :  Rates  for  Loan  Guarantees 
Comment  12:  Wharfage  Fees 
Comment  13:  Saldanha  Bay  Port 

Expansion  Project,  the  Sishen- 

Saldanha  Rail  Line  Upgrade  and 

General  Infrastructure 
Comment  14:  Improvements  to  the 

Sishen-Saldanha  Rail  Line 
Comment  15:  Improvements  to 

Saldanha  Bay  Port 
Comment  16:  Saldanha  Steel's  Sales 

Values 


V.  Total  Ad  Valorem  Rate 

VI.  Recommendation 

irKDui    II1-J4-,"')  i  il.'.l  10-2-01;  8:45  am] 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  092801 B] 

Proposed  Information  Collection: 
Comment  Request;  Survey  to  Measure 
Effectiveness  of  Community-oriented 
Policing  for  ESA  Enforcement 

AGENCY:  National  Oceanic  and 
Atmospheric  .Administration. 
Department  of  (Commerce. 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  t;eneral 
public  and  other  Federal  a<^en(  les  to 
take  this  opportumt\  to  roniment  on 
proposed  and/or  c:ontinuing  informatinn 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  use.  3506(c)(2)(A)). 

DATES:  Written  comments  must  ht 
submitted  on  or  before  Dec  piTibrr  < 
2001 

ADDRESSES:  Direct  all  written  (  oniiiU'iits 
to  Madeleine  Clavlon.  Department. d 
Paperwork  Clearance  Offic  er 
Department  of  Commerce,  Room  6()Hh 
14th  and  Constitution  Avenue  NW 
Washington  DC  20230  (or  via  Internet  at 
MClaxion'e.dnr  govi 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  inforniation  or 
copies  of  the  information  c  ollectioii 
instrument(s)  and  instriu  tions  should 
be  directed  to  Dayna  Matthews. 
National  Marine  Fisheries  .Service.  510 
Desmond  Drive  S,E  Suite  103,  Lacev. 
WA  98503, 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Community -oriented  policing 
promotes  the  use  of  various  resources 
and  policing-communitv  par1nershi[i>- 
for  developing  strategies  to  identif\ , 
analyze,  and  address  community  law 
enforcement  problems  at  their  sourc:e. 
Recognizing  the  significant  role  non- 
traditional  enforcement  efforts  plav  in 
Endangered  Species  Ac:t  (ESAj 
enforcement  in  the  Northwest,  the 
National  Marine  Fisheries  SerMc  e 
proposes  to  conduct  a  sur\('\  to  evaludle 
the  success  of  its  Office  for  Law 
Enforcement's  communit\ -oriented 


policing  program  for  ESA  enforcement 
for  anadromous  species  in  the  Pacific 

N<Ttlu\.--t. 

II  MethcK)  (if  (  (illci  iKiii 

Information  will  be  gaThered  through 
both  voluntary  self-administered 
>;iirvcv<;  and  in-depth  interviews. 

III  Data 

iJMB  Number.  0648-0435. 

Form  Number.  None. 

Type  ofReviev^'.  Regular  submission. 

Affected  Public:  Individuals  or 
households:  Federal,  state  and  local 
Government. 

Estimated  Number  of  Respondents: 
4.300  (4000  surveys.  300  inter\'iews). 

Estimated  Time  Per  Response:  20 
minutes  per  survey.  80  minutes  per 
interview. 

Estimated  Total  Annual  Burden 
Hours:  1,733  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $  0. 

I\'   Request  for  Comments 

(     iLineii-s  ,ire  invited  on:  (a)  whether 
the  prupu.sed  collection  of  information 
is  necessary  for  the  proper  performance 
1  f  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
pr-K  tic;al  utility;  (b)  the  accuracy  of  the 
agency's  estimate  .  f  ifip  burden 
(including  hour-  m^i  i  ost)  of  the 
pi    i>  seil      lie  •    in  of  information:  (c) 
\%,i\s  tM  eiiti.ini  >  the  quality,  utility,  and 
( larit\  iif  tlie  ii;loiiii,i!ion  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden   'f  the  collection  of  information 
on  re',;  (aiijeiits,  including  through  the 
u-e  (  !  lilt    i;  ited  collection  techniques 
I  r  Mther  funus  of  information 
tei  hno!o>Jv. 

Conurieiitv  V  .(initted  in  response  to 
thi-i  nn!i(  e  \\]n  in'  summarized  and/or 
IK  luiied  ill  the  request  for  OMB 
ij  (irii\,il  ,  !  this  information  collection; 
ihe\  ,ii>.!   w  ;!  become  a  matter  of  public 
rei  ( irii 

Dated:  September  26.  2001. 
(iwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

|FR  D(K    01-24760  Filed  10-2-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.  D.  090601 B] 

Small  Talces  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Building  Demolition  Activities  at  Mugu 
Lagoon,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.\.-\). 

Commerce 

ACTION;  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY;  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  pinnipeds  by 
harassment  incidental  to  the  demolitiim 
and  removal  of  buildings  located  at  the 
entrance  of  Mugu  Lagoon  in  Point 
Mugu.  C]A  has  been  issued  to  the 
Department  of  Navv.  Naval  Base 
Ventura  County  (NBVC). 
DATES;  Effective  from  September  2H, 
2001,  until  September  26,  2002 
ADDRESSES;  The  application  and 
authorization  are  available  by  writing  to 
Donna  VVieting,  Chief,  Marine  Mammal 
Conser\'ation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simona  P.  Roberts,  (301)  713-2322.  ext 
106  or  Christina  Fahy,  (562)  980-4023. 
SUPPLEMENTARY  INFORMATKDN: 

Background 

Sections  101  (a)(5)(A)  and  (D)  of  the 
MMPA  (16  i:  S.C,  1361  Pt  spq.]  direct 
the  Secretar\'  of  Commerce  to  allow. 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U  S  citizens  who 
engage  in  a  specified  ac:tivity  (other  than 
commercial  fishing)  within  a  spec  ifi^ii 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  i>  limited  tu 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  inure 
than  a  negligible  impact  on  the  spe(  les 
or  sfock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(sj  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 


requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth 

On  April  10,  1996  (61  FR  15884). 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (IHAs)  under 
section  101  (a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document 

Summary  of  Request 

On  May  23.  2001.  NMFS  received  an 
application  from  NBVC  requesting  an 
authorization  for  the  harassment  of 
small  numbers  of  marine  mammals 
incidental  to  the  demolition  and 
removal  of  approximatelv  12  buildings 
and  associated  infrastructures.  The 
demolition  site?  encompasses  a  total  area 
of  approximately  8  acres  (3.2  hectares 
(ha))  at  the  entrance  of  Mugu  Lagoon  in 
Point  Mugu,  CA 

There  will  be  two  phases  to  the 
demolition  activities.  No  explosives  will 
be  used  during  any  phase  of  the  project 
and  demolition  crews  will  work  only 
during  daylight  periods.  During  the  first 
phase,  one  building  requiring 
specialized  proc;edures  will  be 
demolished  and  the  resulting  material 
remn\ed  from  the  site.  In  addition,  the 
first  phase  will  involve  the  exc;avation 
and  remo\di  of  sand  and  soil  around 
another  building.  This  first  phase  will 
take  approximately  5  weeks  to 
complete  Cionstruttion  equipment  to  be 
used  during  the  first  phase  will  include: 
a  2000-gallon  water  truck:  a  [ohn  Deere 
710  4wheel-(lrive  backhoe  with  a  2000- 
pouiid  hydraulic  concrete  breaker 
attachment;  a  front  end  loader  with  a  3- 
cubic-yard  bucket;  and.  standard  half- 
ton  work  pickup  and  dump  trucks.  The 
second  phase  of  the  projec;t  will  be  the 
demolition  and  removal  of  the 
remaining  structures  using  standard 
construction  procedures  and  equipment. 
This  second  phase  may  last  3  weeks,  but 
is  more  likely  to  be  completed  in  2 
weeks.  Specific  (  onstruction  equipment 
to  be  used  during  phase  two  will 
include:  a  973  loader:  a  450  Hitachi 
excavator:  a  320  loader;  a  Case  621 
loader;  a  710  4-wheel-drive  backhoe;  a 
i45D  skip  loader;  a  1000-gallon  water 
truck;  a  dump  truc:k;  and.  a  Bobcat 
loader.  A  more  detailed  description  of 
thf  work  proposed  for  2001  is  contained 
m  the  a[)plication  (The  Environmental 
Company  and  LGL  Ltd..  2001)  which  is 
available  upon  request  (see  ADDRESSES) 


Comments  and  Responses 

On  June  29.  2001  (66  FR  34618). 
NMFS  published  a  notice  of  receipt  and 
a  30-day  public  comment  period  was 
provided  on  the  application  and 
proposed  authorization.  A 
recommendation  to  issue  the  requested 
authorization  was  received  from  the 
Marine  Mammal  Commission  (MMC). 
No  other  comments  were  received. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

Mugu  Lagoon  is  one  of  the  largest  salt 
marshes  in  southern  California, 
encompassing  approximately  350  acres 
(142  ha)  of  water  and  tidal  flats.  The 
beaches  around  the  Mugu  Lagoon 
entrance  are  used  year-round  by  harbor 
seals  [Phoca  vitulina]  for  resting, 
molting,  and  breeding.  The  Navy 
reported  a  peak  count  of  361  adults  in 
the  Mugu  Lagoon  on  June  6.  2000  (The 
Environmental  Company  and  LGL  Ltd., 
2001).  Two  other  pinniped  species  are 
known  to  occur  infrequently  in  the  area 
of  the  proposed  activity  during  certain 
times  of  the  year:  northern  elephant 
seals  IMirounga  angustirostris)  and 
California  sea  lions  (Zalophus 
californianus).  When  present,  these 
latter  species  haul  out  at  the  mouth  of 
the  lagoon  and  on  Family  Beach,  located 
south  of  the  demolition  project  area  on 
the  ocean  side.  Descriptions  of  the 
biology  and  local  distribution  of  these 
species  can  be  found  in  the  application 
as  well  as  other  sources  such  as.  Hanan 
(1996).  Stewart  and  Yochem  (1994. 
1984).  Forney  et  al.  (2000).  Koski  et  al. 
(1998).  Barlow  et  al.  (1993).  Stewart  and 
DeLong  (1995).  and  Lowry  et  al.  (1992). 
Please  refer  to  those  documents  for 
information  on  these  species. 

Isolated  observations  of  cetaceans 
have  occurred  in  the  Mugu  Lagoon  area. 
Two  gray  whale  (Eschrichtius  robustus) 
strandings  have  been  recorded  (one  20 
years  ago  and  one  in  the  early  1980s). 
There  is  also  one  recorded  observation 
of  a  gray  whale  moving  in  and  out  of  the 
entrance  to  Mugu  Lagoon  (T.  Keeney. 
NBVC  Point  Mugu  Environmental 
Division,  pers.  comm..  2001).  Sightings 
of  Dall's  porpoise  [Phocoenoides  dalli], 
bottlenose  dolphin  ITursiops  truncatus). 
common  dolphin  [Delphinus  delphisor 
D  capensis],  and  pilot  whale 
[Globicephala  macrorhyncbus)  have 
been  made  within  3  nautical  miles  (nm) 
(5.6  kilometers  (km))  of  shore  in  the 
vicinity  of  Point  Mugu  (Koski  et  al.. 
1998):  however,  none  of  these  species 
would  be  expected  to  occur  within  the 
lagoon. 
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Potential  Effects  of  Demolition 
Activities  on  Marine  Mammals 

Acoustic  and  visual  stimuli  generated 
by  the  use  of  heavy  equipment  during 
the  demolition  and  removal  activities. 
as  well  as  the  increased  presence  of 
personnel,  may  cause  short-term 
disturbance  to  pinnipeds  hauled  oui 
closest  to  the  work  area  This 
disturbance  from  acoustic  and  \isual 
stimuli  is  the  principal  means  of  marine 
mammal  taking  associated  with  these 
activities.  Based  on  the  measured 
sounds  of  const! uction  equipment,  such 
as  might  be  used  during  the  Point  Mugu 
demolition  project,  sound  levels  from 
all  equipment  (except  the  concrete 
breaker  to  be  used  during  the  first 
phase)  drops  to  below  100  decibels.  A- 
weighted  (dBA)  within  50  feet  (ft)(1.5  2 
meters  (m))  of  the  source  (CALTRANS. 
2001), 

Pinnipeds  sometimes  show  startle 
reactions  w^hen  exposed  to  sudden  brief 
sounds.  An  acoustic  stimulus  with 
sudden  onset  (such  as  a  sonic  boom) 
may  be  analogous  to  a  "looming"  visual 
stimulus  (Hayes  and  Saif.  1967).  which 
may  elicit  flight  away  from  the  source 
(Berrens  et  al..  1988).  The  onset  of 
operations  by  a  loud  sound  source,  such 
as  the  concrete  breaker  during  phase 
one,  may  elicit  such  a  reaction.  In 
addition,  the  movements  of  the  large 
hydraulic  arms  of  the  backhoes  or  the 
Hitachi  excavator  may  represent  a 
"looming"  visual  stimulus  to  seals 
hauled  out  in  close  proximity.  Seals 
exposed  to  such  acoustic  and  visual 
stimuli  may  either  e.xhibit  a  startle 
response  or  leave  the  haul-out  site. 

Harbor  seals  that  haul  out  in  Mugu 
Lagoon  have  clearly  habituated  to  very 
loud  airborne  sounds  at  this  location,  as 
well  as  to  the  presence  of  humans  and 
vehicle  movement  along  the  road  that 
passes  through  the  demolition  area.  For 
instance,  biologists  observed  harbor  seal 
haul-out  sites  in  Mugu  Lagoon  during 
repeated  overflights  of  a  F-14a  Tomcat 
jet  aircraft  in  full  afterburner  as  it 
performed  touch-and-go  maneuvers  at 
nearby  Mugu  airfield.  No  more  overt 
reactions  than  a  momentary  elevation  of 
the  hind  flippers  of  a  single  juvenile 
seal  were  observed  (The  Environmental 
Company  and  LGL  Ltd..  2001),  Based  on 
Air  Force  data,  the  received  sound 
levels  at  the  Mugu  Lagoon  haul-out  sites 
under  the  jet's  flight  path  could  have 
reached  a  sound  exposure  level  (SEL)  of 
117-121  dB  re  20  micro-Pascal  (Pa) 
during  these  maneuvers  (from  C 
Malme.  data  in  the  USAF  aircraft  noise 
database)  In  areas  where  harbor  seals 
are  not  exposed  to  regular  aircraft  noise 
or  other  acoustic  stimuli,  it  should  be 
noted  that  this  type  of  reaction  is  not 


typical.  For  instance.  Bowles  and 
Stewart  (1980)  reported  that  harbor  seals 
on  San  Miguel  Island.  C.A  reacted  tn 
low-altitude  jet  overflights  with  rihrt 
postures  and  often  with  rapid 
movement  across  the  haul-out  sites, 
especially  when  aircraft  were  \  isibie 

For  the  purposes  of  their  appiudtmn 
NBVC  assumed  that  when  hehavuipdl 
patterns  of  (linnipeds  are  disrupted  b\ 
the  demolition  ac:ti\  ities.  Ihey  will  be 
taken  by  harassment   in  general,  if  the 
recei\'ed  level  of  the  noise  stimulus 
exceeds  both  the  background  (ambient) 
noise  level  and  the  auditors  threshold  of 
the  animals,  and  especiallv  if  the 
stimulus  is  novel  tn  them,  then  there 
may  be  a  beha\iorai  response  The 
probability  and  degree  of  response  will 
also  depend  on  the  season,  the  group 
composition  of  the  pinnipeds,  and  thr 
type  of  activitv  in  which  they  are 
engaged.  The  Navy  considers  minor  and 
brief  responses,  such  as  momentary 
startle  or  alert  reactions  nut  to  be 
"takes"  by  harassment  (Thi 
Environmental  Group  and  LGL  Ltd.. 
2001;  see  64  FR  992.5)   However   when 
startle  and  alert  reactions  arc 
accompanied  b\  large-scale  mnvcnifnts 
such  as  stampedes  into  the  water,  this 
may  have  adverse  effects  on  individuals 
and  considered  a    take"  bf^ause  of  the 
potential  for  injurv  or  death   ,^s 
described  here,  harbor  seals  in  thf  Mugu 
Lagoon  are  exposed  to  noise  le\els  far 
greater  than  those  expected  during  the 
demolition  activities  described  in 
N'BVG's  application,  and  there  is  no 
evidence  that  noise-induced  iniurv  or 
deaths  have  occurred.  The  effects  of  the 
demolition  activities  are  expec  ted  to  be 
limited  to  short-term  and  localized 
behavioral  changes  (The  Environmental 
Group  and  LGL  Ltd..  2001). 

For  a  further  discussion  on  the 
anticipated  effects  of  the  planiit'd 
demolition  activities  on  marine 
mammals  in  the  area  and  their  tood 
sources,  please  refer  to  the  application 
(The  Environmental  Companv  and  LGL 
Ltd,.  2001),  Information  in  the 
application  and  referenced  smirches  i^ 
preliminarily  adopted  bv  NMFS  as  the 
best  information  available  on  this 
subject. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

NBVC  estimates  that  the  following 
numbers  of  marine  mammals  ma\  lie 
subject  to  Level  B  harassment,  as 
defined  in  50  CFR  216  ;i: 


^P60l&S 


Species 


Potential 

Harassment 
Takes  200 i 


Potential 
Harassment 
Takes  200 1 


Calilomia  Sea  Lion* 


12 


Hartwr  Seals' 
Ntorthem  Eleptiant  Seal" 


288 


'  Some  individual  seals  may  be  harassed 

more  than  once 

FfTects  of  Demolition  Activities  on 
Marine  Mammal  Habitat 

NBVC  anticipates  no  loss  or 
modification  to  the  habitat  used  bv 
marine  mammal  populations  that  haul 
out  within  the  Mugu  lagoon. 
Demolition  activities  will  occur  on 
shore  above  the  highest  tide  mark,  and 
the  demolition  contractor  will  ensure 
that  budding  refuse  will  not  enter  the 
waters  of  the  lagoon  (New  World 
Technology,  2001).  The  tidal  patterns  in 
the  lagoon  and  structure  of  the  nearby 
sandv  haul-out  areas  will  not  be  altered 
by  these  shore-based  demolition 
activities. 

The  pinnipeds  that  may  be  present  in 
Mugu  lagoon  leave  the  lagoon  area  to  ^ 
feed  in  the  open  sea  (T.  Keeney,  NBVC 
Point  Mugu  Environmental  Division, 
[II  rs  I  (iinm,.  1998);  therefore,  it  is  not 
I'xpiM  ti'(i  that  the  demolition  activities 
will  have  an\  impact  on  the  food  or 
feeding  success  of  these  marine 
mamm.ds 

Effect.s  of  I>emolition  Activities  cm 
Subsi.stencp  .Needs 

There  are  no  subsistence  uses  for 

these  pinni[>ed  sperips  in  California 
waters,  anci  thus  tlitn   an   no 
anticipated  iffec  ts  on  subsistence  needs. 

Mitigation 

N'l  |iinni[)t'd  mnrlalitv  ;ind  no 
M^inific  ant  imiii-terr!.  rfft'(  t  on  the  slocks 
of  pinnipeds  hauled  out  in  the  Mugu 
Lagoon  are  expected  based  on  the 
relatively  low  levels  of  sound  generated 
h\  the  demolition  equipment  (i.e..  100 
dBA  within  50  ft  (15.2  m)  from  the 
sdun  e)  and  the  relatively  short  time 
period  over  which  the  project  will  take 
place  (approxiniatelv  8  weeks). 
However  \B\'C  does  expect  that  the 
demolition  activities  may  cause 
disturbance  reactions  by  some  of  the 
[linnipeds  on  the  beaches.  To  reduce  the 
(lotential  for  disturbance  from  visual 
and  acoustic  stimuli  associated  with  the 
demolition  project.  NBVC  will 
undertake  a  variety  of  mitigation 
measures.  In  addition  to  these  measures 
to  be  taken  by  NBVC.  the  construction 
contractor  has  developed  detailed  work 
plans  for  the  project,  which  emphasize 
that  special  consideration  is  required  to 
minimize  disturbances  to  the  resident 
harbor  seal  population  (New  World 
Tec  hnologv   21)01)  In  addition  to  not 
using  explosives  and  only  operating 
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during  daylight  hours,  NBVC  will  adopt 
the  following  mitigation  measures: 

(1)  Prior  to  each  day  of  demolition  or 
removal  activities.  NBVC  Point  Mugu 
Environmental  Division  personnel  will 
inspect  the  work  site  to  ensure 
compliance  with  the  construction 
contractor's  work  plan,  and  to  assess  the 
number  and  types  of  marine  mammals 
that  are  occupymg  the  lagoon. 
Depending  on  results  of  initial 
observations  and  subsequent  planned 
activities,  the  NBVC  personnel  will 
decide  each  day  whether  marine 
mammal  monitoring  for  the  entire  day  is 
needed  (see  Monitoring  section).  Work 
will  be  suspended  or  conducted  in 
another  area  in  the  event  that  a 
monitoring  biologist  or  a  member  of  the 
demolition  crew  sights  a  marine 
mammal  hauled  out  in  an  area  where 
there  is  a  risk  that  the  animal  may  come 
into  physical  contact  with  construction 
machinery  or  personnel. 

(2)  The  demolition  contractor  will 
ensure  that  work  areas  are  caution  taped 
as  a  barricade  against  inadvertent  entry 
of  unauthorized  personnel  where 
physical  barriers  are  not  already 
present.  Before  start  of  the  activities, 
demolition  persormel  will  be  advised  of 
all  marine  mammal  mitigation 
measures. 

(3)  Work  outside  of  the  fenced 
boundary  on  the  lagoon  side  of  the  site 
will  be  minimized  to  the  extent 
possible.  Work  within  100  feet  (30.48 
meters)  of  the  lagoon  will  be  done 
manually  where  possible  (New  World 
Technology,  2001). 

(4)  During  excavations,  tarps  will  be 
carefully  placed  over  areas  in  such  a 
way  as  to  reduce  "flapping  "  during 
installation  by  unfolding  the  tarps  in 
sections  as  they  are  installed.  The  edges 
of  the  tarps  will  be  held  down  and 
secured  with  sandbags  and/or  tent 
stakes  to  prevent  movement  of  the  tarp 
during  windy  conditions. 

(5)  To  reduce  sound  levels  in 
proximity  to  harbor  seal  haul-out  sites, 
concrete  slabs  that  form  the  bases  of 
some  buildings  and  the  pools  will  be 
sectioned  using  concrete  cutting  saws, 
rather  than  the  hydraulic  concrete 
breaker,  where  possible. 

Monitoring 

As  part  of  its  application,  NBVC 
provided  a  proposed  monitoring  plan 
for  assessing  impacts  to  marine 
mammals  from  demolition  activities  in 
Mugu  Lagoon.  This  monitoring  would 
be  entirely  land-based  and  is  designed 
to  determine  if  there  are  disturbance 
reactions,  to  determine  the  area  over 
which  reactions  occur,  and  to 
characterize  harbor  seal  reactions  to 
demolition  sounds. 


The  monitoring  program  will  be 
conducted  by  NNlFS-approved  and 
biologically-trained  marine  mammal 
monitors  via  land-based  visual 
()bser\  ations  NBVC  must  conduct  a 
minimum  of  twice-daily  monitoring 
efforts  for  each  dav  of  the  two  phases  of 
demolition,  and  conduct  all-day 
monitoring  when  marine  mammals  are 
present  or  when  new  procedures  or 
equipment  are  employed  relative  to 
previous  project  activities.  Marine 
mammal  monitors  are  required  to  record 
a  variety  of  information  including:  (1) 
date  and  time.  (2)  weather.  (3)  tide  state, 
(4)  composition  and  locations  of  the 
haul-nut  groups  of  pinnipeds  within  the 
lagoon.  (.5)  marine  mammal  behavior 
patterns  observed  before,  during,  and 
after  the  activities,  (6)  horizontal 
visibilitv  (estimated  by  determining 
what  the  furthest  visible  object  is 
relative  to  the  interacting  seals  using 
known  positions  of  local  objects  and 
accounting  for  obstructing  terrain),  and 
(7)  occurrence,  or  planned  occurrence, 
of  any  other  military  aircraft  activity  or 
other  anthropogenic  activities  in  or 
around  the  lagoon. 

Through  direct  visual  observation,  the 
number  of  seals  hauled  out  and  haul-out 
locations  will  be  documented  during  the 
demolition.  This  monitoring  plan  also 
provides  data  required  to  characterize 
the  extent  and  nature  of  marine 
mammal  takings. 

Reporting 

NBVC  will  provide  an  initial  report  to 
NMFS  within  90  days  after  the 
demolition  and  removal  activities  cease. 
This  report  will  provide  dates  and 
locations  of  demolition  activities, 
details  of  seal  behavioral  observations, 
and  estimates  of  the  amount  and  nature 
of  all  takes  of  seals  by  harassment  or  in 
other  ways.  In  the  unanticipated  event 
that  any  cases  of  pinniped  mortality  are 
judged  to  result  from  demolition 
activities,  this  will  be  reported  to  NMFS 
immediately. 

Endangered  Species  Act  Consultation 

NBVCs  activities  will  not  affect  any 
listed  species.  Therefore,  NMFS  has 
determined  that  a  section  7  consultation 
under  the  Endangered  Species  Act  is  not 
required  at  this  time. 

National  Environmental  Policy  Act 
(NEPA) 

The  Department  of  the  Navy, 
following  Council  on  Environmental 
Quality  regulations  (40  CFR  1500),  has 
found  that  demolition  and  disposal 
involving  buildings  or  structures  neither 
on,  nor  eligible  for.  listing  on  the 
National  Register  of  Historic  Places  and 
requiring  removal  of  hazardous 


materials,  are  categorically  excluded 
from  further  documentation  under 
NEPA  (32  CFR  775.  Department  of  Navy 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act). 
NBVC  is  preparing  a  Record  of 
Categorical  Exclusion  for  all  phases  of 
this  demolition  project. 

In  accordance  with  section  6.01  of 
NOAA  Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act,  May  20, 
1999),  NMFS  has  analyzed  both  the 
context  and  intensity  of  this  action  and 
determined  based  on  previous 
programmatic  environmental  reviews 
contained  in  NBVCs  request  for  an  IHA 
and  the  Draft  Environmental  Impact 
Statement/Overseas  Environmental 
Impact  Statement  for  the  Point  Mugu 
Sea  Range  (Department  of  Navy  Naval 
Air  Warfare  Center  Weapons  Division, 
July  2000)  that  the  issuance  of  this  IHA 
to  NBVC  by  NMFS  will  not  individually 
or  cumulatively  result  in  a  significant 
impact  on  the  quality  of  the  human 
environment  as  defined  in  40  CFR 
1508.27  and  is  therefore  categorically 
excluded  from  further  NEPA  analysis.  In 
addition  to  the  required  NEPA  analysis 
for  categorical  exclusion,  NMFS' 
rulemaking  for  the  issuance  of  IHAs  (61 
FR  15884:  April  10,  1996)  stated  that  for 
issuance  of  an  IHA,  NMFS  must  first 
determine  that  the  taking  (by 
harassment)  would  not  result  in  any 
serious  injury  or  death  to  a  marine 
mammal,  would  have  no  more  than  a 
negligible  impact  on  marine  mammals 
and  their  habitat,  and  would  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses.  Therefore,  NMFS* 
decision-making  process  for  IHA 
issuance  or  denial  independently  and 
separately  analyzes  factors  similar  to 
those  suggested  under  section  6.01  of 
NOAA  Administrative  Order  216-6  for 
determining  the  significance  of  agency 
actions  for  the  purposes  of  NEPA. 

Determinations 

Based  on  the  evidence  provided  in  the 
application  and  this  document,  and 
taking  into  consideration  comments 
received  on  the  application  and 
proposed  authorization  notice,  NMFS 
has  determined  that  the  effects  of  the 
plaimed  demolition  activities  will  have 
no  more  than  a  negligible  impact  on 
pinniped  species  and  stocks.  NMFS  is 
assured  that  the  short-term  impact  of 
conducting  demolition  and  removal 
activities  at  the  entrance  of  Mugu 
Lagoon  in  Point  Mugu,  California  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  pinnipeds.  While  behavioral 
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modifications  may  be  made  by  these 
species  as  a  result  of  demolition  and 
removal  activities,  previous 
observations  of  the  responses  of 
pinnipeds  to  loud  military  overflights 
and  regular  human  activities  near  the 
Mugu  Lagoon  haul-out  sites  have  not 
shown  injury,  mortality,  or  extended 
disturbance. 

Since  the  number  of  potential 
harassment  takings  of  harbor  seals, 
northern  elephant  seals,  and  CaUfomia 
sea  lions  is  estimated  to  be  small,  no 
take  by  injur\'  and/or  death  is 
anticipated  and  will  be  avoided  through 
the  incorporation  of  the  mitigation 
measures  mentioned  in  this  document 
and  required  under  the  IHA,  and  the 
activities  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
these  pinniped  stocks  for  subsistence 
uses.  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D)  of 
the  MMPA  have  been  met  and  the 
authorization  can  be  issued. 

Authorization 

NMFS  has  issued  an  IHA  to  NBVC  for 
demolition  and  building  emoval 
activities  to  take  place  in  Mugu  Lagoon, 
CA  during  a  1-year  period  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  this 
document  and  the  IFL\  are  undertaken. 

Dated:  September  26.  2001 
Wanda  L.  Cain 

Acting  Deputy  Director.  Office  of  Protected 
Resources,  .\ational  Marine  Fisheries 
Senice.. 

[PR  Doc.  01-24761  Filed  10-2-01;  HAr,  am] 

BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

September  27.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


status  of  these  limits,  refer  to  thp  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  US,  Custom.^ 
Web  site  at  http://www. customs, go\ 
For  information  on  embargoes  and  quota 
re-openings,  refer  to  the  Office  of 
Textiles  and  Apparel  Web  site  at  http 
/otexa.ita.docgov 

SUPPLEMENTARY  INFORMATION: 

Authority:  Set  lion  204  of  ttic  .\gricultural 
.^(t  of  1956,  as  amended  (7  I'.S.C,  18.'j4): 
Executive  Order  IIB.tI  (it  MarLh  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  suing, 
carrvover.  carr\'forward  and  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HT,S 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appare! 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000)  Also 
see  65  FR  69740,  published  on 
November  20,  2000. 

D.  Michael  Hutchinson, 

.^ctln^  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  27.  2001 

Commissioner  of  Customs, 
Department  of  the  Treasun.  Washinglmi   /X', 
20229 

Dear  Commissioner:  This  direc  live 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14,  2000,  bv  the 
Chairman,  Committee  for  ihe  Implementation 
of  Textile  .Agreements,  That  dir>'i  t:\  •■ 
concerns  imports  of  certain  cotto.'i.  wuiji. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  v\hu:li  began  on  January  1.  2001  and 
extends  through  December  .31.  2001 

Effective  on  October  3,  2001,  vou  art' 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  L'rugua\ 
Round  Agreement  on  Textiles  and  Clothing: 

ro.«,^«.  Adjusted  twelve-month 

Category  „^„, 


Calegon, 


Adiusted  fiveive-rriontti 
limi;  ■ 


435.123.587  square 
meters  equtvalent 


EFFECTIVE  DATE:  October  3.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 


Group  I 
200-223.  224- V? 

224-03  225-227 

300-326.  360- 

363,  369pt  ',  400- 

414,  464,  469pt  5. 

600-629,  666, 

669-P6,  669pt  " 

and  670-08.  as  a 

group 
Sublevels  within 

Group  I  ! 

200 i  584  932  kilograms 


201  

611  

6^9  620       

624       

625'626'627/62a'629 

Group  II 

237   239pt  9,  331- 
348,  350-352, 
359-H  '0 
359pt  "   431, 
433-438   440- 
448   459-W'2, 
459pt  '-'   631 
633-652   659 
H'^   65&-S"  and 
659pt  ■'    as  a 
gfoup 

Sublevels  withm 
Group  H 

333  334,335 

336      

338  339 

340       

341         

342642        

345  

347'348        

350       

351  651  

352      

433      

434      

435      

436      

438       

442       

443         

444        

445  446 

447      

448        

459-W  

631  

63a'634  635 


2,777,763  kilograms 

4,659  498  square  me- 
ters 

107,587,736  square 
meters 

10,022.181  square 
meters 

19.348.007square  me- 
ters. 

614,613,158  square 
meters  equivalent 


636 

638  639 
640-D-*- 
64O-019 
641  

644 

645  646 
647-648  , 


336,981  dozen  of 
wtiich  not  more  ttian 
172,237  dozen  shall 

be  in  Category  335. 
63  242  do^er. 

1  497  695  do?en 
834  425  dozen  of 

wiiic^  not  more  ttian 
425  444  dozen  shall 
be  in  Category  340- 
D' 

212  276  :lGzer 

273  359  ooier 

146  043  dozer, 

656  766  dozen 

20  712  dozer 

287,170  dozer, 

223  468  dozpr 

16  238  dozer 

^815  dozer, 

40  096  dozer, 

16  9:"3  dozer 

66.802  dozer 

57,359  dozer 

344  600  ngmoers 

61  357  nuTitX'rs 

57,162  dozer 

95,701  dozen 

40  352  dozer 

109  156  Kilograms 

377  324  oozen  pairs 

1,431  487  oozen  of 
wtiich  not  more  than 
162  328  dozen  shall 
be  m  Category  633 
and  not  more  than 
604.945  dozen  shall 
be  in  Category  635 

324  307  dozen 

5,573.277  dozen. 

3  016  129  dozen 

2  858  064  dGze" 
1,155.309  dozen  ot 

wtiich  not  more  ttian 
43.705  dozen  shall 
be  in  Category  641- 

1.313,756  nurnt>ers 
4,093.880  dozen. 
1,367,192  dozen. 


30420 


Federal  Register/ Vol,  66,  No.  192 /Wednesday,  October  3,  2001 /Notices 


Category 


650  

659-H  

659-S  

Sublevei  //itnin 

Group  III 

835  

Group  IV 

846      

Group  VI 
369-L670-L'870?' 

as  a  group 


A(j)usted  twelve  month 
limit ' 


30.309  dozen 
1.529  884  Kilograms. 
224  962  kilograms 


31  783  dozen 

473,548  dozen 

73,213  015  square 
meters  equivalent 


2  Category 
5801  21  0000 
5801  25  0010 
5801  26  0020 
5801  34  0000 


'  The  limits  nave  not  been  adjusted  to  ac- 
count for  any  imports  exported  atler  Decemt>et 
31    2000 

224-V  only 
5801  23  0000 
5801  25  0020 
5801  31  0000 
5801  35  0010 
5801  36  0010  and  5801  36  0020 

3 Category  224-0    all  remaining 
bers  in  Category  224 

'' Category  369pt     an  HTS  numbers  except 
4202  12  4000     4202  12  8020      4202  12  8060, 
4202  92  3016. 
(Categop/ 
5601  21  0090 
5702  10  9020 
5702  49  1080 
5702  99  1090 
700 


4202  92  1 500 
6307  90  9905 
5601  10  1000 

5701  90  2020 

5702  49  1020 
5702  99  1010 
and  6406  10^ 


HTS  numbers 
5801  24  0000 
5801  26  0010 
5801  33  OOOO 
5801  35  0020 


HTS  num- 


4202  92  6091 

369-Li 

5701  90  1020 

5702  39  2010 
5702  59  1000 

5705  00  2020 


all  HTS  numbers 
5603  94  1010 


except 


^Categop/  469pt 
5601  29  0020 
6406  10  9020 

*  Category  669-P  oniy  HTS  numbers 
6305  32  0010  6305  32  0020  6305  33  0010 
6305  33  0020  and  6305  39  0000 

'Category  669pt     all  HTS  numbers  except 
6305  32  0010     6305  32  0020     6305  33  0010 
6305  33  0020,   6305  39  0000   (Categon/   669- 
Pi  560110  2000  560122  0090 

5607  49  3000  5607  50  40O0  and 

6406  10  9040 

^Categon/  670-O   All  HTS  numbers  except 
only         HTS         numbers         4202  12  8030 
4202  12  8070,     4202  92  3020     4202  92  3031 
and    6307  90  9907    iCategory 


4202  92  9026 
670-L) 

'  Category 
6209  20  5040 

''^Category 


on'v      HTS      number 


239pt 
diapers) 

359-H      only     HTS     numbers 
6505  90  1 540  and  6505  90  2060 

''Category  359pl  all  HTS  numbers  except 
6505  90  1540  6505  20  2060  iCategon/  35*- 
H),  and  6406  99  1550 

'^Category  459-W  only  HTS  number 
6505  90  4090 

■5 Category  459pt  all  HTS  numbers  except 
6505  90  4090  (Category  459-W) 

6405  20  6030     6405  20  6060     6405  20  6090 

6406  99  1 505  and  6406  99  1 560 
'"Category     659-H      only     HTS     numbers 

6502  00  9030.  6504  00  9015 
6505  90  5090  6505  90  6090 
and  6505  90  8090 

"■Category     659-S      oniy 
611231  0010     611231  0020 
6112  410020     6112  410030 
6211  11  1010.     6211  11  1020 
and  6211  12  1020 

'5  Category  659p1  all  HTS  numbers  except 
6502  00  90X  6504  00  901 5  6504  00  9060 
6505  90  5090  6505  90  6090 
6505  90  8090  (Category 

6112  310010  6112310020 
6112  41  0020  6112  41  0030 
6211  11  1010,  6211  11  1020 
6211  12  1020  (Category 


''Category  340-D  only  HTS  numbers 
6205  20  201 5  6205  20  2020  6205,20  2025 
and  6205  20  2030 

''^Category     640-D      only     HTS     numbers 

"      6205  30  2020     6205  30  2030, 

6205  90  3030  and 


6205  30  2010 
6205  30  2040 
6205  90  4030 
'"Categorv 
6203  23  0080 
6205  30  2050 


6504  00  9060 
6505  90  7090 

HTS  numbers 
611241  0010 
6112  41  0O40 
6211  12  1010 


6505  90  7090 
659-H) 
6112  41  0010 
6112  41  0040 
6211  12  1010 
659-Si. 


6406  99  1510  and  6406  99  1540 


640-O     only    HTS     numbers 
6203  29  2050     6205  30. 1 000. 
6205  30  2060     6205  30  2070 
6205  30  2080  and  621 1  33  0040 

"'Category  641 -Y  only  HTS  numbers 
6?04  23  0050  6204  29  2030  6206  40  3010 
and  6206  40  3025 

-"  Categon/ 870  Categor/ 369-L  only  HTS 
numbers         4202  12  4000  4202  12  8020, 

4202  12  8060  4202  92  1500,  4202  92,3016, 
4202  92  eog-i  and  6307  90  9905,  Category 
670-L  oniy  HTS  numbers  4202  12,8030. 
4202  1 2  8070  4202  92  3020  4202  92  3031 , 
4202  92  9026  and  6307  90  9907 

The  Committee  tor  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 
Sincerely. 

D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
'FR  Do.    i)l-24tS7.T  Filed  10-2-01;  8:45  ami 

BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products  and  Silk 
Blend  and  Other  Vegetable  Fiber 
Apparel  Produced  or  Manufactured  in 
Malaysia 

agency:  Cnmrnittee  for  the 

Implementation  of  Textile  Agreements 

(CIT.M 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  3.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
.•\rnold.  International  Trade  Specialist. 
Office  nf  Textiles  and  Apparel,  U.S. 
Department  nf  ('.ommerce.  (202)  482- 
42 12   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
')2 7-5850.  or  refer  to  the  U.S.  Customs 
Web  site  at  http://vM\^\customs.gov.  For 
information  rin  embargoes  and  quota  re- 
opt-nmiJs.  refer  to  the  Office  of  Textiles 
and  Apparel  Wnb  site  at  bttp:// 
(itf\'l  ltd  il'H    i>nv 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
\i  t  lit  I'J.ifi.  as  amended  (7  U.S.C.  18.54); 
t.x-!  utiveCJrder  11651  of  March  3.  1972,  as 
amended. 


The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000).  Also 
see  65  FR  69914.  published  on 
November  21.  2000. 

D.  Michael  Hutchinson. 

.'\ctin^  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements^ 
Committee  for  the  Implementation  of  Textile 
.-Xgreements 

September  27.  2001. 

Ciommissioner  of  Customs, 
Department  of  thr  Treasur,'.  Washington.  DC 
20229 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  1.5.  2000,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  (.ertain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  sili<.  blend  and  other  vegetable  fiber 
apparel.  produc;ed  or  inanufactured  in 
Malavsia  and  exported  during  the  twelve- 
month period  which  began  on  lanuary  1, 
2001  and  extends  through  December  31. 
2001. 

Effective  on  October  3,  2001.  you  are 
directed  to  adjust  the  limits  for  the  following 
(  alegnries.  as  provided  for  under  the  L'ruguay 
Round  .Agreement  on  Textiles  and  C^luthing. 


Category 


Adjusted  twelve-month 
limit ' 


Fabnc  Group 

218-220.  225-227, 
313-326.611-02, 
613/614/615/617, 
619  and  620.  as  a 
group 

Other  specific  limits 

200 

237 

331/631  

333/334/335/835 


336/636 

338/339 

340/640 

341/641  

342/642/842 

345  

347/348 

350/650 

351/651  


153.707.380  square 
meters  equivalent 


429,274  kilograms. 

370.720  dozen 

3.163.955  dozen  pairs. 

4 1 1 ,006  dozen  of 
which  not  more  than 
227.337  dozen  shall 
be  in  Category  333 
and  not  more  than 
227.337  dozen  shall 
be  in  Category  835 

742,020  dozen 

1,823,801  dozen. 

1,974,072  dozen. 

1 ,928,399  dozen  of 
wtiich  not  more  than 
832,397  dozen  shall 
be  in  Category  341 . 

592.447  dozen 

248,599  dozen 

682,930  dozen 

188,310  dozen 

417,802  dozen 
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Category 


Adjusted  twelve- montti 
limit  1 


604   

634/635 
638/639 
645/646 
647/648 


Group  II 

201,  222-224, 
239pt  ^  332   352 
359pt  6,  360-362 
369pt  ',  400-431 
433.  434,  436 
438-08,  440  443. 
444.  447,  448, 
459pt.9.  464, 
469pt  ^0.  600- 
603.  606  607. 
618,  621,  622. 
624-629,  633. 
643.  644.  649, 
652.  659pl  '\ 
666.  669pt  '2, 
670,  831    833. 
834,  836,  838, 
840,  843-858  and 
859pt  13,  as  a 
group 


1 .890,903  kilograms 

1,176.690  dozen 

789.053  dozen 

394  976  dozen 

2.699  181  dozen  of 
which  not  more  than 
1.729,445  dozen 
shall  be  in  Category 
647-K  3  and  not 
more  than  1  729,445 
dozen  shall  be  in 
Category  648-K " 

63  075,381  square 
meters  equivalent 


647-K      only 
6103230045 
6103,43  1520 
610343  1570 
6103498014 


HTS  numbers 
610329  1020, 
6103,431540, 
6103  49  1020. 
6112  12  0050, 


6112.20.  1060 


and 


648-K  only 
6104.23.0034, 
6104.29.2038, 
6104.63  2026, 
6104  63.2060. 
6104.69.8026, 
6112.20.1070, 


HTS  numbers 
6104  29  1030, 
6104  63  2006. 
6104  63.2028. 
6104.69.2030. 
6112  12.0060. 
6113  00.9052 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2000 

2  Category  611-0  all  HTS  numbers  except 
5516  14  0005.  5516  14  0025  and 
5516.140085 

3  Category 
6103230040, 
6103.29.1030. 

6103  43  1550. 
6103491060. 
6112.19,1050, 
6113,00.9044 

*  Category 

6104  23.0032. 
6104.29  1040, 
6104  63  2011, 
6104  63  2030, 
6104  69  2060. 
6112,19  1060. 
and  6117.90.9070. 

s  Category     239pt 
6209.20.5040  (diapers) 

®  Category  359pt.  all  HTS  numbers  except 
6406  991550. 

^Category  369pt.;  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090.  5701.901020. 
5701.90.2020,  5702  10.9020, 
5702.49.1020,  5702.49.1080, 
5702.99.1010,  5702.99.1090, 
and  6406.10  7700 

8  Category    438-0     only 
6103.210050.    6103.23.0025. 
6105901000,    6105908020, 
6110.10.2070,    6110  30.1550. 
61 14.10  0020  and  61 17.90  9025 

3  Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,  6405.20.6060.  6405,206090. 
6405.99.1505  and  6406.99  1560 

10  Category  469pt  all  HTS  numbers  except 
5601.29.0020.  5603  94  1010  and 

6406.10  9020. 

' '  Category  659pt  all  HTS  numbers  except 
6406.99.1510  and  6406.99  1540 


only      HTS      number 


5702.39.2010, 

5702.59.1000, 

,     570500.2020 

HTS  numbers 
6105.201000, 
6109.90  1520 
6110.90  9072, 


12  Category  669pt    all  HTS  numbers  except 
5601  10  2000.    5601  22  0090     5607  49  3000 
5607  50  4000  and  6406  10  9040 
i3Categon/     859pt       only     HTS     riumbc-s 
'  ^      6117  106020     6212  105030 

6212  20  0030     6212  30  0030 
6214  10  2000  and 


6115  198040. 
6212  109040 
6212  90  0090 
6214  90  0090 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
tliese  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
r,S.C,  55.3|a)(l). 

Sintereh . 
D.  Michael  Hutchin.son. 
Acting  Chairman.  Committee  for  the 
Iniplrmpntation  of  Textile  Agreements. 
;FK  Dor  01-24676  Filed  10-2-01;  8:45  am] 

BILUNG  CODE  3510-Ofl-S 


COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
the  Philippines 

September  27.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  .'\greements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  3.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trarif 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  C^oinnierce, 
(202)  482-4212  For  information  on  the 
quota  Status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  Web  site  at  btip  / 
^\-wv,'.customs  ustreas  gov  For 
information  on  embargoes  and  quota  re 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  httpJ/ 
otexa.ita.doc.gov 

SUPPLEMENTARY  INFORMATKJN: 

Authority:  Section  204  of  the  Agricultural 
.^ct  of  1956.  as  amended  (7  V.SC  1854). 
Executive  Order  11651  of  March  ,1.  liTii  a< 
amended 

The  current  limits  for  certain 
categories  are  being  adjusted  for  spet  lal 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000)  Also 


sec  h'l  I'K  tiM"4.:   piitilished  on 

\('\  I'lililrr   .:li     .'(IDI! 

U.  Mu-hael  Hutchinson. 

.Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements 

Committe«>  for  the  Implrmrntafinn  nf  Trxtjie 
.^ert'emenls 

September  27,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14,  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2001  and  extends  through  December  31. 
2001. 

Effective  on  October  3,  2001.  you  are 
lirected  to  adjust  the  limits  for  the  following 
tategories.  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

Levels  m  Group  1 

33a339    

638/639 

3.456.497  dozen. 
2,651,177  dozen. 

'  Ttie  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2000 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.01-24677  Filed  10-2-01;  8.45  am] 

BILLING  CO06  3S10-O»»-S 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Stte- 
Speclflc  Advisory  Board.  Savannah 
River 

AGENCY:  Department  of  Enprgy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  nf  the  Environmental 
Management  Site-Specific  Advisory 
Board  !KM  SSAB).  Savannah  River!  The 
Federal  A(i\  isirv  Committee  Act,  5 
1  ■  S  c;  App   J  t;  10(a)(2)  requires  that 
public  notii  f  "i  these  meetings  be 
annoumeti  \n  thi*  Federal  Register. 
DATES:  Mn;iiia\.  CJctutjer  ^^.  2001,  1 
p  m    M  p  !i.    Tuesday.  October  23,  2001. 
H   id  a  rn  -4   U)  p  m 
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ADDRESSES:  Sheraton  Augusta  Hotel, 
2551  Perimeter  Parkway.Augusta, 
Georgia  30909 
FOB  FURTHER  INFORMATION  CONTACT: 

Gerri  Flemming,  Science  Technology  & 
Management  Division.  Department  of 
Energy  Savannah  River  Operations 
Office.  P.O.  Box  A,  Aiken,  SC  29802, 
Phone:  (803)  725-5374 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Mondav,  October  22.  2001 

1pm.     Groundwater  Program 

Orientation 
6:30  p.m. -7  p.m      Public  t:omment 

session 
7  p.m. -9  p  m     Issues-based  committee 

meetings 
9  p.m     Adjourn  | 

Tuesday.  October  23,  2001 

8:30-10:30  am,     .Approval  of  minutes; 

Agency  updates;  Public  comment 

session;  Facilitator  update 
10:30-11  45  am      Waste  Management 

Committee  Report 
11:45-12  a.m.     Public  Comments 
12  noon     Lunch  Break 
1-2  p.m.     Strategic  &  Long-Term  Issues 

Committee 
2-3  p  m.     Nuclear  Materials  Committee 

Report 
3-4:30  p.m.     Administrative  Committt'e 

Report,  SSAB  Chairs  Trip  Report; 

Public  Comments 
4:30  p  m.     Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday.  October  22  2001. 

Public  Participation  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gem  Flemming's  offit  e  ,it  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  De[)utv 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

M/nufes.  The  minutes  <jf  this  meeting 
will  be  available  for  public;  review  and 


copving  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW  .  Washington.  DC  20585  between  9 
am  and  4  p  m  .  M<mday  through 
Friday,  e.xcept  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Fleming.  Department  of 
Energy  Savannah  River  Operations 
Office,  P  {)  Box  A.  Aiken.  SC  29802,  or 
by  calling  her  at  (803)  72.5-5374. 

Issued  at  Washington,  DC.  on  SeptembHr 
27.  2001. 

Rachel  M.  .Samuel, 
Deputy  Advisory  Committee  Management 

Officer 

IFR  Doc.  01-24679  Filed  10-2-01    H  4.t  ami 

BILLING  COO€  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  .Advisory 
Board  (EM  SSAB).  Paducah.  The 
Federal  Advisory  Cjommittee  Act.  5 
U.S.C.  App  2  10(a)(2)  requires  that 
publif  notice  of  these  meetings  be 
announced  iii  the  Federal  Register 
DATES:  Thursday,  October  18.  2001  5:30 
pni — 9:00  p  m. 

ADDRESSES:  1 1 1  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg.  Deputy  Designated 
FederalOfficer.  Department  of  Energy 
Paducah  Site  Office.  Post  Office  Box' 
1410.  MS- 103.  Paducah. Kentucky 
42001. (270!  441-6806 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board  The  purpose  of  the  Board  is 
to  make  rtM.onimendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 

5:30  p.m  Informal  Discussion 
6:00  p  m  Call  to  Order;  Approve 

Minutes 
6:10  p  m   DDFO's  Comments;  Board 

Response;  Public  Comments 
7:00  ()  m   Presentation  on  746-U 

Landfill 
8:30  [)  m.  Task  Force  and  Subcommittee 

Reports;  Board  Response;  Public 

Comments 
9:00  p  m  .administrative  Issues 
9:30  p  m   .Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 


Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  J.  Halsey  at  the  address  or  by 
telephone  at  1-800-382-6938.  #5. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  115 
Memorial  Drive,  Barkley 
Centre,Paducah,  Kentucky  between  8:00 
a.m.  and  5:00  p.m.  on  Monday  thru 
Friday  or  by  writing  to  Pat  J.  Halsey, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103. 
Paducah,  Kentucky  42001  or  by  calling 
her  at  1-800-382-6938,  #5. 

Issued  at  Washington,  DC  on  September 
27.  2001 
Rachel  M.  Samuel, 

Deputv  Advison'  Committee  Management 
Officer 

IFR  Doc.  01-24680  Filed  10-2-01;  8:45  am) 

BILUNG  CODE  6450-41 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisorv 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2  §  10(a)(2)  requires  that  public  notice  of 
these  meeting  be  announced  in  the 
Federal  Register. 

DATES:  Thursday,  November  1,  2001 
9:00  a.m.— 5:00  p.m. 

Friday,  November  2,  2001  8:30  a.m.— 
3:00  p.m. 
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ADDRESSES:  Red  Lion,  Hanford  House, 
802  George  Washington  Way,  Richland, 
WA  99352  (509-946-7611)." 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure.  Public  Involvement  Program 
Manager.  Department  of  Energy 
Richland  Operations  Office.  P  O.  Box 
550  (A7-75).  Richland,  WA.  99352; 
Phone:  (509)  373-5647;  Fax:  (509)  376- 
1563. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management. 

Tentative  Agenda: 

Thursday  morning,  November  1.  2001 

•  Board  Business 

•  Central  Plateau  Workshop 

Thursday  afternoon.  S'ovemher  1.  2001 

•  Central  Plateau  Workshop 
(continued) 

•  Tri-Party  Agreement — 2001 
Overview  (tentative) 

Friday  morning,  November  2.  2001 

•  Site  Technology  Coordination 
Group 

•  Discussion  of  Upcoming  Site 
Specific  Advisory  Board  Groundwater 
\Vorkshop 

•  Committee  Updates 

•  Institutional  Controls 

•  TT^U  (Transuranic)  Retrieval 
Environmental  Assessment 

•  Solid  Waste  Environmental  Impact 
Statement  (EIS)  Update 

•  Tank  Waste  Treatment  Risk 
Discussion 

•  Update  on  the  Environmental 
Management  Site-Specific  Advisory 
Board.  Idaho  National  Engineering  and 
Environmental  Laboratory'  (INEEL) 
Meeting 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minufes:The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday- 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gail  McClure.  Department  of 
Energ}'  Richland  Operation  Office.  P  0 
Box  550.  Richland.  WA  99352,  or  by 
calling  her  at  (509)  373-5647. 

Issued  at  Washington   DC'  on  September 
27.  2001 
Rachel  M.  Samuel, 

Deputy  Advisor,  Cnmmittff  Management 

Officer. 

[FRUoc.  01-24681  Filed  10-2-01.  H  45  am] 

BILLmC  CODE  6450-01 -P 


OEPARTMErfT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
IManagement  Site  Recommendation 
Consideration  Process— Public 
Hearing  Sessions  In  Various  Localities 
To  Receive  Comments  on  Yucca 
■Mountain  Site  Recommendation 
Consideration 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management.  Department  nf 
Energy. 

ACTION:  Notice  of  additional  public 
hearing  sessions  to  receive  public 
comments. 

SUMMARY:  The  Department  of  Energv 
(the  Department)  announces  additiondl 
opportunities,  in  various  localities  in 
Nevada  and  California,  for  the  public  to 
provide  comments  on  the  possible 
recommendation  of  the  Yucca  Mountain 
site  in  Nevada  for  development  of  a 
spent  nuclear  fuel  and  high-level 
radioactive  waste  geologic:  repository 
These  public  hearing  sessions  arc  being 
held  in  addition  to  the  public  hearings 
scheduled  in  Las  Vegas.  Amargosa 
Valley,  and  Pahrump,  Nevada 

DATES:  The  public  hearing  sessions  will 
be  held  in  various  Nevada  counties  and 
in  Inyo  County,  California  during  the 
period  of  October  3-<)ctober  12,  2001 
(details  provided  in  SUPPLEMENTARY 
INFORMATION) 

ADDRESSES:  Written  comments  mav  also 
be  addressed  to  Carol  Hanlon.  l'  S 
Department  of  Energy.  Yucca  Mountain 
Site  Characterization  Office  (M/S  #205), 
P.O.  Box  30307.  North  Las  Vegas. 
Nevada.  89036-0307. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of  Civilian 
Radioactive  Waste  Management,  Yucca 
Mountain  Site  Characterization  Offit  c. 
(M/S  #025>:  P.O.  Box  30307,  North  Las 


\'egas.  Nevada  fltt(J3fi-().il)"    1  -H()o^qh7- 
3477 

SUPPLEMENTARY  INFORMATION:  in  !Im 
.\ugust  21    2001    Federal  Register 
NotlcP  Ihh  FR  43K.5(t-4,-!MM      ;h' 
Department  announced  tin   m  ti'duling 
ofpublit  hearings  in  Las  \  il:.i-    Nevada, 
on  September  5.  2001,  in  .\inari:<isa 
\allev.  Nevada  on  September  '.    jno], 
and  in  Pahrump.  Nevada  on  .S.jiiii  tier 
13,  2001.  The  Department  decided  to 
postpone  the  latter  two  hearings  in  light 
of  the  recent  terrorist  attacks  on  the 
United  States.  In  a  notice  published  on 
September  27,  2001  (66  FR  49372- 
49373),  the  latter  two  hearings  were 
rescheduled  to  October  10  and  October 
12,  2001    in  Amargosa  Valley,  Nevada 
and  Pahrump,  Nevada,  respectively. 

In  order  to  provide  residents  in  other 
locations  of  Nevada  and  in  California  an 
opportunity  to  participate  in  the  public 
comment  process,  the  Department  is 
providing  additional  opportunities  to 
provide  comments  on  the  possible 
re((immendation  of  the  Yucca  Mountain 
Site  for  development  as  a  spent  nuclear 
fuel  and  high-level  radioactive  waste 
repository  prior  to  the  end  of  the 
comment  period.  Local  and  regional 
newspapers  will  also  provide 
information  on  these  public  hearing 
sessions.  Departmental  and  contractor 
staff  will  be  available  to  answer 
questions,  and  a  court  reporter  will  be 
present  to  record  comments  The 
location,  date  and  tinif  fur  these 
sessions  are  listed  as  follows. 
Lander  (.ount\    Battle  Mfiuntain  Civic 

(,enter.  625  S   Broad.  Battle 

Mountain.  \'V.  October  4  and  11, 

3:00  p. m  -8:00  p.m. 
Fureka  County  Crescent  Valley  Town 

Hall   5045  Tenabo  Ave.,  Crescent 

Valley,  NV:  October  5  and  10.  3:00 

p  m.-8:00  p.m. 
i;iko  County:  Elko  Convention  and 

Visitors  Authority.  700  Moren  Way 

(Cedar  Room  i  Elko,  NV;  October  3, 

3  00  p  m  -HOO  p.m. 
( .hun  hiliC.ounty:  Sand'rap  Lounge  & 

Restaurant,  2655  Country  Club  Dr., 

Fallon.  NV,  October  5  and  12,  3:00 

n  m  -8:00  p  m 
Humboldt  County:  Winnemucca 

Convention  Center.  50  W. 

Winnemucca  Blvd    Winnemucca, 

NV;  October  A  and  10,  3.00  p.m.- 

8:00  p  m 
i^Tshing  County  Losclock  Community 

Center.  820  6th  St.,  Lovelock,  NV; 

October  4  and  1 1 ,  3:00  p,m.-fl;00 

p,m 
Linc:oln  t.ount\ ,  Cahente  Senior 

fiitizens  Center,  240  Front  St., 

Cahenle.  NV;  October  4  and  11, 

3:00  p  m.-8:()0  p  m 
White  Pine  County  Bristlecone 

Convention  Ckinler.  150  6th  St.,  Ely, 
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N\';  October  3  and  10.  3  00  p.m.- 
8:00  p.m 

Inyo  County:  American  Legion  Hall.  205 
S.  Edwards  St..  Independence.  CA: 
October  3,  300  p  m  -8:00  p,m 

Invo  County:  Statham  Hall.  138  lackson 
St..  Lone  Pine.  CA:  October  10.  3  00 
p.m. -8:00  p.m. 

Esmeralda  County  Goldfield 

Community  Center.  301  Crook  St  . 
Goldfield,  N\'\  October  4  and  11. 
3:00  p.m  -8:00  p.m. 

Mineral  County:  Mineral  Chamber  of 
Commerce  Conyention  Center.  932 
E  St..  Hawthorne.  N'\':  October  5 
and  12,  3:00  p.m. -8:00  p.m. 

Storey  County:  Storey  Count\-  Senior 
Center.  Corner  (jf  Mill  &  E 
Sts. .Virginia  ("ity,  NV;  October  3 
and  12,  3  00  p.m. -8:00  p  m. 

Washoe  County:  Washoe  Countv  Distrn.  t 
Health  Department.  1001  E  9th  St., 
BIdg  B.  Auditorium  B.  Reno.  NV: 
October  4,  3:00  p.m. -8:00  p  m 

Carson  City:  Old  Capitol  Building. 
Supreme  Court  Chambers,  101  N. 
Carson  St  (Corner  of  Carson  and 
Musser  Sts  J.  Carson  City.  N\': 
October  3.  3:00  p.m. -8:00  p  m. 

Douglas  County  Sharkev's  Rib  Room, 
1440  Highway  395,  Gardneryille, 
NV;  October  4  and  10,  3:00  p.m  - 
8:00  p.m. 

Lyon  County:  Lyon  County 

Administratiye  Complex,  27  S 
Main  St..  Yemngton.  N'\':  October  5 
and  11,  3:00  p.m -8:00  p.m 
Additional  information  on  these 

public  hearing  sessions  and  the  Civilian 

Radioactive  Waste  Management 

program  may  be  obtained  at  the  Yuci  a 

Mountain  web  site  at  i%M-n-  ymp  gov  or 

by  calling  1-800-967-3477.  Local  and 

regional  newspapers  will  also  provide 

related  information 

Issued  in  Washington.  D.C.  on  September 
28  2001 
Lake  H.  Barrett.  ' 

Acting  Director 

iFRDor   01-24"fi"  Filed  10-2-01:  8:45  ami 

WLUNG  CO0£  6450-0 1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ■ 

[Docket  No.  RP01  -61 2-000] 

ANR  Pipeline  Company;  Notice  of 
Tariff  Filing 

.September  27,  2001 

Take  notice  that  on  September  24. 
2001.  ANR  Pipeline  Company  (ANRl. 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No 
1,  Seventh  Revised  Sheet  No   1,  Original 


Sheet  No.  75G,  Original  Sheet  No. 
75G.01.  Original  Sheet  No.  75G.02, 
Original  Sheet  No.  75G.03,  Second 
Revised  Sheet  No.  8fiA.  and  Seventh 
Revised  Sheet  No.  89.  to  be  effective 
October  24. 2001 

In  this  filing,  ANR  is  seeking  to 
implement  a  new  pro  forma  Associated 
L.KjuefiahU's  .■\greement  for  the 
HJlix  rttiiin  diul  transportation  of  Pipeline 
Thermal  Reduction  "PTR",  Pipeline 
Condensate  reduction    PCR",  and  Flash 
Gas.  ANR  is  also  proposing  to  add  the 
definitions  of  Pipeliiip  Condensate  and 
Flash  Gas  to  the  General  Terms  and 
Conditions  of  its  Tariff. 

Any  person  desiring  to  be  heard  or  to 
[irotest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\'  (ximmission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  (kimmission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  filed  in  accordance 
with  Section  154.210  of  the 
Ctmimissicm's  Rpgulations.  Protests  will 
be  considered  by  the  (iommission  in 
determining  the  appropriate  action  to  be 
taken,  hut  will  not  serve  to  make 
protf'stants  parties  to  the  proceedings. 
.■\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  cm  file  with  the 
f;omniission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www  f err. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.200Ha)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Acting  Sf-crrtan, 

|FR  Doc.  01-24695  Filed  10-2-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -445-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  27.  2(101 

Take  notice  that  on  September  21. 
2001 .  El  Paso  Natural  Gas  Company  (El 
Paso),  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80904,  filed  in  Docket 
No   CPO 1—445-000  a  request  pursuant  to 


Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon, 
in  place,  a  17.23  mile  segment  of  the 
Globe-Miami  First  Loop  Line,  located  in 
Hidalgo  County,  New  Mexico,  under  El 
Paso's  blanket  certificate  issued  in 
Docket  No.  CP82-435-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  Web  at  http:// 
tn^-w. /erc.gov  using  the  "RIMS"  link.  - 
select  "Docket  #"  from  the  RIMS  Menu 
and  follow  the  instructions  (please  call 
202-208-2222  for  assistance). 

El  Paso  proposes  to  abandon,  in  place, 
approximately  17.23  miles  of  the  6-inch 
diameter  Globe-Miami  First  Loop  Line 
(Line  No.  2005),  between  Block  Valve 
4'  4  and  block  Valve  6^  4.  located  in 
Hidalgo  County,  New  Mexico.  El  Paso 
states  that  by  Commission  order  issued 
May  20.  1947,  in  Docket  No.  G-881  (6 
FPC  670  (1947)  ),  El  Paso  was 
authorized  to  construct  Line  No.  2005  to 
loop  their  existing  8""H-inch  diameter 
Globe-Miami  Line  (Line  No.  2004), 
directly  parallel  and  adjacent  to  Line 
No.  2004.  El  Paso  indicates  that  these 
loop  facilities  were  installed  for  the 
direct  sale  of  additional  gas  volumes  to 
Phelps  Dodge  Corporation  (Phelps 
Dodge)  to  be  utilized  at  its  Morenci 
Plant.  El  Paso  asserts  that  it  will 
continue  to  operate  three  additional 
loop  segments  of  Line  No.  2005  and  a 
12  V4-inch  diameter  Globe-Miami 
Second  Loop  Line  (Line  No.  2085). 

El  Paso  states  that  El  Paso  and  Dodge 
Phelps  are  parties  to  a  Transportation 
Service  Agreement,  dated  August  16. 
1991.  providing  for  the  firm 
transportation  of  Phelps  Dodge's  full 
requirements  for  its  mining  operations 
in  the  states  of  Arizona  and  New 
Mexico,  including  the  Morenci  Plant.  El 
Paso  indicates  that  the  17.23  mile 
segment  of  Line  no.  2005,  proposed 
herein  to  be  abandoned  in  place,  was 
originally  constructed  to  provide 
increased  volumes  of  natural  gas  to  the 
Morenci  Plant, 

El  Paso  states  that  as  part  of  their 
routine  maintenance  program,  they 
recently  identified  corrosion  and 
integrity  problems  on  Line  No.  2005, 
between  Block  Valve  4 '4  and  Block 
Valve  6 '4.  which  forced  El  Paso  to  shut- 
in  this  segment  of  Line  No.  2005.  El 
Paso  asserts  that  there  was  no  reduction 
in  natural  gas  service  being  provided  to 
the  Phelps  Dodge  Morenci  Plant 
resulting  from  the  shut-in  of  this 
segment  of  Line  No.  2005.  El  Paso 
indicates  that  they  have  redirected 
natural  gas  service  through  Line  Nos. 
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2004  and  2085  to  maintain  the  previous 
senice  levels.  El  Paso  states  that  since 
service  has  not  been  affected  at  the 
Morenci  Plant,  El  Paso  and  Phelps 
Dodge  have  determined  that  sprvice 
through  this  1 7.23  mile  segment  nf  Line 
no.  2005  is  no  longer  necessary.  Based 
upon  this  determination.  El  Paso  states 
that  Phelps  Dodge  has  agreed  to  the 
abandonment  of  the  17.23  mile  segment 
of  Line  No.  2005  in  a  letter  agreement. 

El  Paso  asserts  that  the  pnjposed 
abandonment  of  this  segment  of  Line 
No.  2005  will  not  affect  El  Paso's  ability 
to  provide  transportation  service  on  its 
pipeline  system,  and  will  not  adversely 
affect  El  Paso  or  its  customers  in  any 
manner. 

Any  questions  regarding  the 
application  should  be  directed  to  Robert 
T.  Tomlinson.  Director.  Regulatory 
Affairs  Department.  El  Paso  Natural  Gas 
Company,  Post  Office  Box  1087, 
Colorado  Springs,  Colorado  80904.  at 
(719) 520-3788, 

Any  person  or  the  Commission's  staff 
may,  within  45  day  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary 

[VR  Doc.  01-24688  Filed  10-2-01,  8;45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-29a-005] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

Septpmhei  27.  2001. 

Take  notice  that  nn  SeptPinher  24. 
2001.  Kern  River  Gas  TransrnisMon 
Company  (Kern  River)  tonden^d  i^r 
filing  as  part  of  its  FERC;  Cia^  Tariff 
Second  Revised  \'olume  No  1 ,  thi- 
following  tariff  sheets,  to  be  effective 
October  1.  2001 

Fifth  Revised  Sheet  No.  5 

Third  Revised  Sheet  Nn  R 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  implement  rates  under 
Kern  River's  previously  approved 
extended-term  (ET)  rate  program 

Kern  River  states  that  it  has  servt'd  ,i 
copy  of  this  filing  upon  each  person 
designated  on  the  offiria!  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  t<.i  protest  said 
filing  sbould  file  a  protest  with  the 
Federal  Energy  Regulatorv'  Commission. 
888  First  Street.  NE  .  Washington,  DC 
20426.  in  accordance  with  Section 
385,21 1  of  the  Commission's  Rules  and 
Regulations,  All  such  protest*^  must  h^ 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations  Protests  will  be  c:t)nsiderp(i 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  wcii  at 
http://i\M-\^-. fere. gov  using  the  '  RIMS' 
link,  select  '■Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link 

Linwood  A.  Watson,  Jr., 

Acting  Secrftary 

|KR  Doc   01-24694  Filed  10-2-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No    RP97-255 -033; 

TransColoradc  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

September  27.  2001. 

Take  notice  that  on  September  25. 
2001,  TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  FERC  Gas  Tariff. 
Original  Volume  No.  1.  Thirty-Third 
Revised  Sheet  No.  21  and  Sixth  Revised 
Sheet  No.  22A,  to  be  effective 
September  17,  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000, 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  one 
new  negotiated-rate  contract. 
TransColorado  requested  waiver  of  18 
f  FR  1 S4  :'n-^  so  that  the  tendered  tariff 
Mieeiv  ni.n  ;i"come  effective  September 
1"    ..;(*ir 

Tran^i     Inr.idu  .stated  that  a  copy  of 
this  fiiiiiii  has  been  served  upon  all 
parties  to  this  proceeding. 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
(Commission 

,\ny  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
H8H  FirM  Stre.  t   \'E..  Washington,  DC 
Jl»42h   HI  ai  t    I  lance  with  Section 
.185  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the  Web 
dt  /7»p.//www./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\  entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

I.inM(K>d  A    VNdlMin.  jr.. 

Acting  Secretary. 

[FR  n..<    01-24693  Filed  10-2-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Comments,  Final 
Terms  and  Conditions, 
Recommendations,  and  Prescriptions 

SfptembfT  2",  JOOl 

Take  notice  that  the  following 
hydroelectric  application  and  applicant 
prepared  environmental  assessment  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection: 

a.  Typp  of  Application:  New  Major 
License. 

b.  Project  So  :  P-309-036. 

c.  Date  filed:  October  1 1 .  2000 

d.  Applicant:  Reliant  Energy  Mid- 
Atlantic  Power  Holdings.  LLC 

e.  Same  of  Project:  Piney 
Hydroelectric  Project. 

f.  Location:  On  the  Clarion  River  in 
Clarion  Countv,  Pennsylvania.  The 
project  would  not  utilize  anv  federal 
lands  or  facilities 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C  791la)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Teitt:  Reliant  Energy  Mid-Atlantic 
Power  Holdings.  LLC;  1001  Broad 
Street:  lohnstown,  Pennsvlvania  15907- 
1050; (814)  533-8028 

1  FEflC"  Contact:  John  Costello.  E-mail 
address,  lohn.costello'&fprc  fed  us,  or 
telephone  (202)  219-2914. 

j.  Deadline  for  filing  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers.  Secretary.  Federal  Energy 
Regulator*'  Commission,  888  First 
Street.  NE..  Washington,  DC  20426 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project 
Further,  if  an  inter\'enor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  thev  must 
also  serve  a  copy  of.the  document  on 
that  resource  ageiu:y 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  environmental  impact 
statements,  and  reply  comments  may  he 
filed  electronicallv  via  the  internet  in 
lieu  of  paper  See  18  CFR 
385.2001(a)(l)(Lii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
wv,-v,-  fere  gov)  under  the  "e-filing  "  link 


k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  readv  for  environmental 
analysis  at  this  time. 

1,  Description  of  the  Pro/ecf:  The 
project  consists  of  the  following:  (1 )  The 
427-foot-long  and  139-font-high 
concrete  arch  dam  with  crest  elevation 
at  1.075  feet  msl.  an  84-foot-long  left 
non-overfiow  wall,  and  a  200- foot-long 
right  non  overflow  wall:  (2)  an  800-acre 
surface  area  reservoir:  (3)  an  84-foot- 
wide  integral  intake;  (4)  three  230-foot- 
long,  14-foot-diameter  penstocks;  (5)  a 
powerhouse  with  3  generating  units 
totaling  28.300  kilowatts;  (6)  a  250-foot- 
long  tailrace;  (7)  700-foot-long  and  900- 
foot-long  transmission  lines;  and  (8) 
appurtenant  facilities 

m  Locutions  of  the  application:  A 
copv  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room. 
located  at  888  First  Street,  .NE,  Room 
2.-\.  Washington.  DC.  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  Web  at  http:// 
^^■\^^v.fe^c.gov  (call  (202]  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
Johnstown.  Pennsylvania,  address  in 
item  h   abo\e. 

Filing  and  Ser\'ice  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  r^plv  comments, 
recommendations,  tt'rms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  N'o.  533  issued  Mav  8,  1991.  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  dpplic:ation  be  filed  with  the 
Commission  within  60  days  from  the 
issuanc:p  date  of  this  notice.  All  replv 
(  nmments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice 

Anvone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  onlv  upon  a  showing  of 
good  cause  or  extraordinary' 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  'COMMENTS",  "REPLY 
COMMENTS  ' 

■RECCJMMENDATIONS.'     TERMS 
AND  CONDITIONS."  or 
•PRE.SC:RIPT10NS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
whic:h  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  ami  (4)  otherwise  comply  with 


the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulator\' 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Office  of 
Energy  Projects,  Division  of 
Environmental  and  Engineering  Review, 
Federal  Energy  Regulator^'  Commission, 
at  the  above  address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b),  and  385.2010. 

Linwood  A.  Watson.  )r., 

Acting  Secretary. 

[FR  Dor..  01-24690  Fileci  10-2-01:  8:45  ami 

BILUNG  COO£  6717-0t-f> 


DEPART1MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  ttie  Commission  and 
Soliciting  AddKional  Study  Requests 

September  27.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1485-001 . 

c.  Date  filed:  September  04,  2001. 

d.  Applicant:  Midwest  Hydro,  Inc. 

e.  Name  of  Project:  Delhi  Milldam 
Hydroelectric  Project. 

f.  Location:  On  the  Maquoketa  River, 
Delaware  County,  Iowa.  This  project 
would  not  utilize  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Loyal  Gake. 
P.  E.,  Midwest  Hydro.  Inc..  llBSlate 
Street.  P.O.  Box  167,  Neshkoro.  WI 
54960.  920-293-4628. 

i.  FERC  Contact:  fohn  Ramer, 
john.ramer@ferc.fed.us.  (202)  219-2833. 

j.  Deadline  for  filing  additional  study 
requests:  November  30,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
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Street,  NE,  Washington,  DC  20426. 
Additional  study  requests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  [http:// 
wMTv./erc.gov)  under  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Project  Description:  The  Delhi 
Milldam  Hydroelectric  Project  consists 
of  the  following  existing  facilities:  (1) 
An  existing  702-foot-long  and  about  59- 
foot-high  dam.  with  an  86-foot-long  ogee 
type  spillway  and  25-foot-wide  by  17- 
foot-high  vertical  sluice  gates;  (2)  an 
existing  880-acre  reservoir  having  a 
negligible  storage  capacity  at  elevation 
892  feet  mean  sea  level  (msl);  (3)  a  61- 
foot-long  by  approximately  51-foot-wide 
powerhouse  containing  two  inoperative 
open-flume  Francis  turbines  each  with  a 
maximum  hydraulic  capacity  of  276 
cubic  feet  per  second  (cfs)  and  two 
generators  each  rated  at  750  kilowatts 
(kW)  for  a  total  installed  capacity  of 
1500  kW;  and  (4)  appurtenant  facilities, 
such  as.  govenors  and  electric 
switchgear.  No  transmission  line  exists, 
although  a  commercial  sub-station  is 
located  within  100  feet  of  the 
powerhouse.  The  dam  and  existing 
project  facilities  are  owned  by  Lake 
Delhi  Recreation  Association,  Inc. 

The  Delhi  Project  will  include 
refurbishing  each  of  the  existing 
turbine/generator  sets.  New  govenors, 
electric  switchgear,  and  controls  will  be 
installed,  including  a  programmable 
control  system  which  will  automatically 
operate  the  project  with  capability  of 
remote  surveillance  and  operation.  No 
civil  work  is  proposed.  The  project's 
generating  capacity  will  be  1500  kW  and 
will  generate  an  average  of  about  2.96 
million  kilowatt  hours  annually 

m.  A  copy  of  the  appHcation  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
ivww./erc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 


n.  With  this  notice,  we  are  initiating 
consultation  with  the  Iowa  State 
Historic  Presen'ation  Officer  ISHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act.  and  the  regulations,  uf 
the  Advisorv  Council  on  Historic 
Preservation.  36  CFR  800.4. 

David  P.  Boer^ers. 

Secretar}'. 

IFRDoi    01-24ei9l  Filed  10-2-01:  8:45  am] 

BILUNG  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  tor 
Filing  and  Soliciting  Comn>ents, 
IMotions  To  intervene,  and  Protests 

September  27.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
w^ith  the  Commission  and  is  a\ailablp 
for  public  inspection 

a.  Type  of  Application  Preliminary 
Permit. 

b .  Project  .Vo  1 2 1 0  7  -000 

c.  Date  Filed:  August  20.  2001 

d.  Applicant:  Granite  County 

e.  Name  of  Project:  Flint  Creek 
Hydroelectric  Project 

f.  Locofjon  The  proposed  project 
would  be  located  on  Flint  Creek  near 
the  Town  of  Philipsburg.  in  Granite  and 
Deer  Lodge  Counties.  Montana  The 
project  dam  is  owned  and  operated  by 
Granite  County 

g.  Filed  Pursuant  to  Federal  Power 
Act,  16  U.S.C  791(a)-825(r) 

h.  Applicant  Contact  Mr  Mike 
Kahoe,  Project  Coordinator.  Office  of  the 
Board  of  County  Commissioners. 
Granite  County,  P  0  Box  925. 
Philipsburg,  MT  59858-0925.  Phone: 
(406)  85^3771;  Fax:  (406)  859-3817 

i.  FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Mr 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671.  or 
e-mail  address:  l\mn.miles®ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  David  P 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  inteneners 


filing  doc  uments  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  (.competing  Application:  PTo']ec\  No. 
12106-000.  Date  Filed:  August  17,  2001, 
Public  Notice  issued;  August  31.  2001, 
Public  comment  period  ends:  October 
31.  2001 

1   Desrnption  of  Project:  The  proposed 
project  would  be  using  the  existing  Flint 
Creek  Dam  which  is  55  feet-high,  330- 
feetwide  at  the  base,  and  a  30  inch 
diameter  penstock.  The  proposed 
project  would  consists  of.  (1)  a  new  steel 
branch  pipe  with  shutofT  valve  and 
bypass  capability,  (2)  a  new  7.500  foot 
penstock  with  a  34  inch  low  pressure 
steel  and'or  polymer  section  (6.000  feet) 
and  a  1500-foot  long  15  inch  high 
pressure  steel  section,  (3)  a  powerhouse 
containing  a  single  2  megawatt  (MW) 
turbine/generator  with  a  total  installed 
capacity  of  2  MW,  (4)  a  12  kv 
transmission  line  approximately  100 
miles  long;  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  1 1  GWh. 

m  Lacations  ot  the  application:  A 
(  opy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Public  Reference  Room. 
located  at  888  First  Street  .  NE. 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371   Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewf'd  on  the  web  at 
http:  /^^^^^^^  fpn  .gov  uMng  the    RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (rail  202-208-2222  for 
assistance) 

n  Preliminar\  Permit — Public  notice 
of  the  filing  uf  the  initial  preliminary' 
permit  application,  which  has  already 
been  given  estahlished  the  due  date  for 
filing  (  ompetiny  pflinnnarv  permit 
application',  i  ir  imiii  i-v  i  if  .r.ient.  Any 
competinji  prcliiiuiiaiA  permit  or 
developmenl  apjiiii  ation  or  notice  of 
intent  to  file  a  t  oni[)Htnie  [TPJiminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
complian(  e  with  the  public  notice  of  the 
initial  preliminarv  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  (  ompeting  applications 
may  be  filed  in  response  to  this  notice. 
.■\  (  ompeting  license  application  must 
conform  with  18  CFTl  4.30  (b)  and  4.36 

o.  Proposed  Scope  of  Studies  under 
Pennit  — .*i  prpliminar^-  permit,  if  issued. 
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does  not  authorize  construction  The 
term  of  the  proposed  preliminary-  permit 
would  be  36  months.  The  work 
proposed  under  the  prelimindr\'  permit 
would  include  economic  analysis, 
preparation  of  preliminarv  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
constnict  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — .-\nvone  mav  submit 
comments,  a  protest,  or  a  motion  to 
interv'ene  in  accordance  with  th»' 
requirements  of  Rules  of  Practice  and 
Procedure   18CFR  385.210,  .211.  .214 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  (.(jnsider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
inter\'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

■COMMENTS'  ,    NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLIC.\TI{)N'  , 

COMPETING  APPLICATION   . 
•  PROTEST".  -MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatorv 
Commission,  888  First  Street,  NE  , 
Washington,  DC  20426  .\n  additional 
copv  must  be  sent  to  Director.  DivisKm 
of  Project  Review,  Federal  Energy 
Regulators'  Commission,  at  the  above- 
mentioned  address  .\  copy  of  any 
notice  of  intent,  competing  applicatirm 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application 

r  Agency  Comments — Federal,  state, 
and  local  agencies  are  inviti^d  to  file 
c:omments  on  the  described  applic  ation. 
A  copv  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant   If  an  agent  v  does  not  file 
comments  within  the  time  specifie<i  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agenc:v's  comments  must  also  be  sent  to 
the  .Applicant's  representatives. 

David  P.  Boergers, 

St'crftan'. 

IFR  Do(    01-24692  Filed  10-2-01:  8:45  am] 

BUiJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EX01 -1-000] 

Ensuring  Sufficient  Capacity  Reserves 
in  Today's  Energy  Markets;  Notice 
Requesting  Comments 

September  27,  2001. 

Take  notice  that  on  September  26, 
2001,  the  Commission  posted  on  its 
Website  {\\-w\v.ferc.gnv,  click  on 
"Discussion  Papers  for  Commission 
Meeting  on  September  26.  2001.  click 
on  "Ensuring  Sufficient  Capacity 
Reserves  in  Today's  Energv  Markets")  a 
Commission  Staff  Study  Team 
Discussion  Paper  entitled  "Ensuring 
Sufficient  Capacitv  Reserves  in  Today's 
Energy  Markets   " 

tiomments  on  new  ways  to  ensure 
sufficient  capacity  reserves,  in  response 
to  that  discussion  paper,  should  be 
submitted  on  or  before  October  17. 
2001.  Comments  should  reference 
Docket  No  EXO 1-1-000.  Comments 
longer  than  5  pages  should  include  a 
brief  executive  summary. 

David  P.  Boer^ers, 

Secretary. 

'FR  Dor    01-24689  Filed  10-2-01;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7072^] 

Request  for  Applications,  Ecology  ar>d 
Oceanography  of  Harmful  Algal 
Blooms  Program 

AGENCY:  Envirniimental  Protection 
Agent  \ 

ACTION:  Notice  of  financial  assistance  for 
project  assistance. 

SUMMARY:  The  purpose  of  this  notice  is 

tn  ,i(i\  1st'  th>'  public  that  the 
partK  ipating  agencifs  dre  soliciting 
individual  research  proposals  of  up  to  3 
years  duration,  and  depending  on 
appropriations,  multi-disciplinary 
regional  studies  of  up  to  5  vears 
duration  for  the  Ecology  and 
Oceanographv  of  Harmful  Algal  Blooms 
(ECOHAB)  program.  This  program 


provides  support  for  research  on  algal 
species  whose  populations  mav  cause  or 
result  in  deleterious  effects  on 
ecosystems  and  human  health.  Studies 
of  the  causes  of  such  blooms,  their 
detection,  effects,  mitigation,  and 
control  in  U.S.  coastal  waters  (including 
estuaries  and  Great  Lakes)  are  solicited. 
This  document  details  the  requirements 
for  applications  for  research  support 
that  will  be  considered  by  the  Federal 
research  partnership. 
DATES:  The  deadline  for  applications  is 
January  10.  2002  by  4  EST. 
ADDRESSES:  Submit  the  original  and 
eighteen  copies  of  your  proposal  to 
Coastal  Ocean  Program  Office.  N/SCI2, 
SSMC#4.  8th  Floor,  Room  8243.  1305 
East-West  Highway.  Silver  Spring,  MD 
20910.  The  required  forms  for 
applications  with  instructions  are 
accessible  on  the  Internet  at  http:// 
es.epa.gov/ncerqa/rfa/forms/ 
downlf.html.  Forms  may  be  printed 
from  this  site. 

The  complete  program  announcement 
can  be  accessed  on  the  Internet  at 
http://^^^^■\^■. epa.gov/ncerqa.  under 
"announcements." 

AWARDS:  Final  selection  of  awardees  by 
the  participating  agencies  vvill  be 
determined  on  the  basis  of  peer  and 
panel  recommendations,  applicability  of 
the  proposed  effort  to  the  interests  and 
objectives  of  an  agency,  and  the 
availability  of  funds.  It  is  anticipated 
that  each  award  will  be  made  and  be 
administered  by  a  single  agency: 
however,  several  agencies  may 
participate  in  providing  assistance  to 
individual  components  of  multi- 
institutional  projects.  Applicants 
recommended  for  funding  will  be 
requested  to  resubmit  their  applications 
and  may  be  asked  to  modify  their 
budgets  and/or  work  plans  to  comply 
with  special  requirements  of  the 
particular  agency  supporting  their 
awards.  Awards  vvill  be  subject  to  the 
terms  and  conditions  of  the  sponsoring 
agency. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Susan  Banahan, 
ECOHAB  Coordinator.  CSCOR/COP 
Office.  301-713-3338/ext  148.  EMail: 
susan.banahan@noaa.gov. 
Administrative  Information:  Gina 
Perovich.  EPA/NCER.  202-564-2248. 
Email:  perovich.gina@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Program  Goals  and  Topic  Areas 

The  National  Center  for 
Environmental  Research/Environmental 
Protection  Agency  (EPA);  the  Coastal 
Ocean  Program  and  the  Office  of 
Protected  Resources/  National  Oceanic 
and  Atmospheric  Administration 


Federal  Register/ Vol.  66,  No.  192 /Wednesday.  October  3,  2001  /  Notices 


50429 


(NOAA)/Departinent  of  Commerce:  the 
Directorate  for  Geosciences.  Division  of 
Ocean  Sciences/National  Science 
Foundation  (NSF);  the  Office  of  Naval 
Research  (ONR)/Department  of  Defense; 
and  the  Office  of  Earth  Science/National 
Aeronautics  Space  Administration 
(NASA)  are  cooperating  in  an 
opportunity  for  investigators  to  propose 
activities  to  address  fundamental 
ecological  and  oceanographic  questions 
related  to  the  national  harmful  algal 
bloom  (HAB)  problem. 

Proposals  are  encouraged  in  the 
following  areas:  (1)  the  prevention, 
control,  and  mitigation  of  HABs  and 
their  impacts.  (2)  the  transition  of 
current  biophysical  models  for  HABs  in 
specific  regions  into  operational  HAB 
forecasts.  (3)  biological  and  physical 
oceanographic  regional  studies  that 
include  the  development  of  linked 
biophysical  models  of  bloom 
development  and  transport,  and  (4) 
studies  addressing  gaps  in  general 
knowledge  of  HAB  phenomena.  These 
special  emphasis  areas  are  described  in 
greater  detail  in  the  complete  program 
announcement  (see  ADDRESSES) 

ECOHAB  will  support  projects 
ranging  from  laboraton,'  studies  by 
individual  Investigators  or  small  teams, 
up  to  larger  teams  of  investigators 
conducting  coordinated,  well- 
integrated.  multi-disciplinar\-  regional 
field  programs.  For  individuals  and 
small  teams,  support  may  be  requested 
for  1-3  years  duration.  Projects  focused 
on  multi-disciplinary  regional  studies 
may  request  support  for  up  to  5  years 
duration.  However,  the  size  and 
duration  of  the  latter  studies  are 
dependent  on  appropriations,  and 
potential  applicants  are  encouraged  to 
correspond  with  the  ECOHAB 
Coordinator  (see  "Contacts"  in  this 
announcement]  prior  to  preparation  of 
proposals. 

Eligibility 

Academic  and  not-for-profit 
institutions  located  in  the  U.S..  and 
state  or  local  governments,  are  eligible 
under  aU  existing  authorizations.  Some 
participating  agencies  are  authorized  to 
make  awards  to  profit-making  firms  and 
international  institutions.  NOAA  and 
other  permitted  Federal  partnering 
agencies  may  fund  investigators  from 
Federal  laboratories  that  successfully 
compete  through  the  ECOHAB  Program 
announcement,  but  salaries  of  full  time 
Federal  employees  will  be  in  accord 
with  individual  agency  policies.  Federal 
investigators  will  be  required  to  submit 
certifications  or  documentation  which 
clearly  show  that  they  have  specific 
legal  authority  to  receive  funds  from 
another  Federal  agency  in  excess  of 


their  appropriations.  Applications  from 
non-Federal  and  Federal  applicants  will 
be  competed  against  each  other. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  under  the  terms  of  this 
announcement.  Proposals  from  Ffderal 
researchers  deemed  acceptable  anri 
selected  for  funding  will  be  funded 
through  a  medium  other  than  a  grant  nr 
cooperative  agreement,  such  as  intcr-dr 
intra-agency  transfers,  where  legal 
authority  exists  for  such  funding. 

How  to  Apply 

The  original  and  eighteen  (18)  copies 
of  the  fully  developed  application  (19  in 
all)  and  one  (1)  additional  copy  of  the 
abstract,  prepared  in  accordance  u  ith 
the  full  announcement,  must  be 
received  by  NOAA  no  later  than  4  00 
P.M.  Eastern  Time  on  the  closing  date. 
Ianuar>'  10,  2002. 

Program  Authorities 

For  COP:  33  U.S.C  883d  and  P  L 
105-383;  for  Office  of  Protected 
Resources/NOAA:  16  U.S.C.  1382  and 
16  U.S.C   1421a;  EPA:  33  L"  S  C  1251  et 
seq.  and  40  CFR  parts  30  and  40;  for 
NSF:  42  U.S.C.  1861  et  seq  :  for  ONR: 
10  U.S.C  2358  as  amended  and  31  US  C 
6304:  and  for  NASA:  14  CFR  part  1260 

Catalog  of  Federal  Domestic  Assistance 
(CFD.M  Numbers   11  478  for  the  Coastal 
Ocean  Program;  11  472  for  NO.^,^ /Office  of 
Prolerted  Resourc  es;  hh  rtOO  for  the 
tnvironmnntdl  Frotcc  tion  .Agency;  47.050  for 
the  National  Science  Foundation,  and  12.3011 
for  the  Offii  e  of  Na\al  Researc:h. 

Dated   .September  19.  2001. 
Henry  L.  Longest  II, 

Acting  Af-sistant  Administrator  for  Researrh 

and  Development 

IFRDoc  01-24717  Fiieii  10-2-01:  8:45  ami 

BILUNG  CODE  6S60-5(M> 


ENVIRONMEFTTAL  PROTECTION 
AGENCY 

[FRL-7072-6] 

Peer  Consultation  Workshop  on 
Alternattve  Approaches  to  the  Health 
Assessment  of  PAH  Mixtures 

AGENCY:  Environmental  Protection 

Agency 

ACTION:  Notice  of  peer  consultation 

workshop. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a 
workshop  for  scientific  peer 
consultation  on  alternative  approat  he.s 
to  the  health  risk  assessment  of 
polycyclic  aromatic  hydrocarbon  (PAH) 


mixtures  The  workshop  is  sponsored  by 
EPA  s  National  Center  for 
Environmental  Assessment  ol  iln  (  Mfice 
of  Research  and  Development,  \ersar, 
Inc  .  an  EP.-X  (  nntractor,  is  providing 
logistical  support  for  the  workshop.  The 
individual  scientifii  opinions  of  the 
experts  participating  in  the  workshop 
will  be  taken  into  consideration  by  EPA 
when  developing  the  Integrated  Risk 
information  System  (IRIS)  health 
assessment  for  PAH  mixtures. 
DATES:  The  workshop  will  be  held  on 
Wednesday,  October  24,  2001.  from  8:30 
a.m.  to  5  p  m  and  nn  Thursday.  October 
25.  2001    from  H  30  am  to  330  p.m. 
ADDRESSES:  Tilt  vNnrkshop  will  be  held 
at  the  Ke\  Hrui^^e  Marriott.  1401  Lee 
Highway.  Arlin>:tiin   VA.  V'ersar.  Inc.,  an 
EPA  contractor,  i^  t"^'  ^  :ding  logistical 
support  for  the  u  irikstiup.  To  attend  the 
workshofi  as  an  '>i>ser\'er.  visit 
www  \<'rs,u  I  i,[i.  I  ,1  brisk/  and  register 
b\  ( )(  Inttcr  1 M   JDiil    Space  is  limited, 
and  reser\ations  will  be  accepted  on  a 
first-come,  first-served  basis.  There  will 
be  a  limited  time  for  comments  from  the 
public  during  the  workshop  Please  let 
X'ersar  know  if  you  wish  to  make  a  brief 
statement  not  to  exceed  five  minutes. 

EP.^  has  prepared  a  discussion 
dof  ument.  "Workshop  on  Approaches 
to  Polvrvr:li(  .^rnmatn   H\  iircjcarbon 
(PAH)  Health  Assessment   Discussion 
Document."  to  provide  experts 
participating  in  the  workshop 
background  information  on  current  EPA 
practices  for  assessing  F.^H  health  risk 
and  an  ovpr\'iew  of  alternatu'e 
approaches  to  health  assessment  for 
PAH  mixtures  .^  <  nju  nf  this  document 
is  available  from  Xer^ar 

Comments  related  tn  P.Mi  health 
assessment  apiproac  he^  inaN  !>•'  mailed 
to  Susan  Rieth.  l'  S  Ln\  irdnnieni,!. 
Protection  Agencv  (8601 D;   1200 
Pennsvivania  Ave  .  N'W     \\  .fvh;!itrt'^n, 
DC  20460  or  delivered  t.    -  .--.i',  K  .  tn, 
U.S  Environmental  I'rcii"  'ion  Agency. 
808  17th  St.  N\V  .  \Vasimi,i;lon,  DC 
20006  Electronic  comments  may  be 
emailed  to  nelh  vusaiiwi'p.!  gov. 

Please  note  t)'id1  .li;  I  .  ■i!i:;.C'nts 
received  in  respmise  to  this  notice  will 
be  public  iniurmation.  For  that  reason. 
(  ommentors  should  not  submit  personal 
information  (such  as  medical  data  or 
home  address).  Confidential  Business 
Information,  or  information  protected  by 
copvripht  Due  to  limited  resources. 
acknow  ledgments  will  not  be  sent. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  infnnnatiini  •   ':u.eriiuig  the  peer 
I  oiisuitatinii  wnrk-h.'p  please  contact 
Trat  1  Bluiii^  \  •  rv.tr.  Inc.;  telephone:  1- 
800-2-\1:KS,\R  tj.xt  449;  email: 
bluditrc"  \  >  :^  n  com.  For  technical 
inquiries,  please  contact  Susan  Rieth, 
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U.S.  Environmental  Protection  Agenrv 
(8601D).  1200  Pennsylvania  Ave  .  \'VV  , 
Washington.  DC  20460;  telephone  202- 
564-1532:  facsimile  202-565-0075; 
email  rieth, susan@epa.gov 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  several  EPA  program  offices. 
the  EPA  IRIS  Program  is  undertaking  a 
health  assessment  for  PAHs  The  IRIS 
Program  develops  EPA  consensus 
scientific  positions  on  potential  human 
health  effects  that  mav  result  from 
chronic  exposure  to  chemical 
substances  found  in  the  environment, 
assessments  for  approximatelv  540 
chemical  substances  can  be  found  m  the 
IRIS  database  (66  FR  11 1651 

Cunentlv.  the  IRIS  database  contain.-^ 
entries  developed  in  the  early  1990s  for 
15  non-methylated  PAHs  with  three  or 
more  rings.  These  entries  provide 
assessments  of  the  carcinogenic  and 
noncarcinogenic  effects  of  individual 
PAHs;  however,  the  IRIS  databa.se  does 
not  provide  assessments  for  other  PAHs 
with  carcinogenic  potential  (e.g., 
"supercarcinogens."  methylated  PAHs. 
etc.).  and  does  not  consider  issues 
associated  with  the  environmental 
occurrence  of  PAHs  as  complex 
mixtures. 

The  initiation  of  the  IRIS  PAH 
assessment  follows  closely  on  the 
release  of  the  EPA  Risk  Assessment 
Forums  Supplementary  Guidance  for 
Conducting  Health  Risk  Assessment  of 
Chemical  Mi.xtures  (EPA/630/R-00 
002).  which  sets  forth  EPA's  risk 
assessment  paradigm  for  mixtures  Thf 
framework  for  chemical  mixture 
assessment  provided  in  the 
supplemental  guidance  will  be  applied 
in  the  current  IRIS  effort 

Because  of  the  complexity  of  the 
scientific  literature  related  to  PAH 
mixtures,  the  EPA  is  sponsoring  a  two- 
day  peer  consultation  wf)rkshop  with 
experts  in  PAH  toxicology  and 
chemistr\'  and  the  assessment  of 
chemical  mixtures  to  examine 
alternative  approaches  to  the  health 
assessment  of  PAH  mixtures  Because 
information  needed  to  support 
development  of  a  mixtures  approac  h  for 
assessing  the  noncancer  effects  of  PAHs 
is  limited  or  lacking,  it  is  expected  that 
the  workshop  will  largely  focus  on  the 
extensive  carcinogenicitv  literature  for 
PAHs 

Objectives  of  the  workshop  will  be  to 
generate  individual  scientific  opinions 
on  (1)  the  extent  to  which  each  of  the 
alternative  approaches  to  PAH  health 
assessment  is  supported  by  the  current 
scientific  literature  and  (2)  how  well 
each  approach  addresses  the  range  of 
exposure  situations  and  monitoring  data 
encompassed  by  EPA  program  offices. 


The  individual  expert  opinions  and 
re((immendations  generated  in  this 
workshop  will  be  taken  into 
consideration  by  EPA  in  dexeloping  an 
appropriate  and  scientificallv  defensible 
health  assessmt'Ot  prf)(:edure(s)  for 
inclusion  in  the  IRIS  assessment  tor 
PAHs. 

Ddted:  September  26.  2001. 
Art  Payne. 

Acting  Director.  National  Center  for 

Environmental  Assessment. 

IFR  nnr  01-24718  Filed  10-2-01.  9:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-42080:  FRL-6798-8] 

Nebraska  State  Plan  for  Certification  of 
Applicators  of  Restricted  Use 
Pesticides;  Notice  of  Availability 

AGENCY:  Environmental  Protection 

.-Kgency  lEPA). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  State  of  Nebraska  has 
submitted  to  EPA  several  statutory, 
regulators,  and  programmatic 
amendments  to  its  State  Plan  for 
Certification  and  Training  of 
Applicators  of  Restricted  Use  Pesticides. 
The  proposed  amendments  include  the 
^'stabllshment  of  new  commercial  and 
noncommercial  categories  and 
subcategories  along  with  their 
respective  standards  of  competency,  and 
the  pavment  of  ajipropriate  fees  for  the 
licensing  of  commercial, 
noncommercial  and  private  applicators. 
Notice  is  herebv  given  of  the  intention 
of  the  Regional  Administrator.  Region 
\TI.  to  approve  the  revised  Plan  for  the 
Certification  of  Applicators  of  Restricted 
Use  Pesticides.  EPA  is  soliciting 
rommf-nts  on  the  proposed 
amendments 

DATES:  C;omments.  identified  by  docket 
control  number  ()PP-42080.  must  be 
received  on  or  before  November  2,  2001. 
ADDRESSES:  Comments  may  be 
submitted  hv  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  bv  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
()PP^2080  in  the  subject  line  on  the 
first  page  of  vour  response. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tice.  Water.  Wetlands  and  Pesticide 
Division.  VVWPD.'PESP.  901  N.  5th 
Street.  Kansas  City.  KS  66101;  telephone 
number  (402)  437-5080;  e-mail  address: 
Ti(  e  )ohn@epa.gov 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  involved  in 
agriculture  and  anyone  involved  with 
the  distribution  and  application  of 
pesticides  for  agricultural  purposes. 
Others  involved  with  pesticides  in  a 
non-agricultural  setting  may  also  be 
affected.  In  addition,  it  may  be  of 
interest  to  others,  such  as,  those  persons 
who  are  or  may  be  required  to  conduct 
testing  of  chemical  substances  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  the 
Amended  State  Plan.  Other  Related 
Documents,  and  Additional 
Information? 

To  obtain  copies  of  the  amended 
Nebraska  Certification  Plan,  other 
related  documents,  or  additional 
information  contact: 

1.  John  Tice  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

2.  Tim  Creger,  P.O.  Box  94756. 
Lincoln.  NE  68509-4756;  telephone 
number:  (402)  471-2394;  e-mail  address: 
timlc@agr. state. ne. us. 

3.  Jeanne  Heying,  Office  of  Pesticide 
Programs,  Field  and  External  Affairs 
Division  {7506C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.;  telephone  number:  (703) 
308-3240:  e-mail  address: 
Heying.Jeanne@epa.gov. 

4.  The  Nebraska  Certification  plan 
and  proposed  changes  may  be  viewed 
on  the  internet  at  the  following  URL: 
http://www.agr.state.ne.us/division/bpi/ 
pes/p07.pdf 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  to 
John  Tice  at  the  address  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-42086  in  the 
subject  line  on  the  first  page  of  your 
response.  Electronic  comments  can  be 
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submitted  by  e-mail  or  you  can  submit 
a  computer  disk.  When  submitting 
comments  electronically  do  not  submit 
any  information  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/7/8/9  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  bv  docket  control 
number  OPP-42080" 

D  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  tiiat 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ^ 

You  may  find  the  following 
suggestions  helphii  for  preparing  \  our 
comments; 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  \  nu 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identif}'  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  pn  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


II.  What  Action  is  the  Agency  Taking? 

EPA  has  reviewed  the  revised 
Nebraska  Certification  Plan  and  finds  it 
in  compliance  with  FIFRA  and  40  CFK 
part  171  and  is  announcing  its  intpntiun 
to  appprove  the  amended  plan  .^nd 
seeks  public  comment. 

List  of  Subjects 

Environmental  protection,  Education, 
Pests  and  pesticides. 

Dated:  September  IH   2001 
Michael  ).  Sanderson. 

Aitmi;  Rfnional  Administrator,  Regior}  V!I. 

>R  Dm    01-24f.()4  Filed  10-2-01;  8:45  am] 
BILLING  CODE  6560-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7072-9] 

RIN  2060-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  Proposed 
for  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Prntectinn 

Agency. 

ACTION:  Notice  of  availabilit\ .  Lipt'inng 

of  public  comment  period. 


d 


.HI- 


inspection  and 
v^  ith  40  CFTl 


SUMMARY:  The  EnviTDnmental  Protection 
Agency  (EPA.  or  "we")  is  announcing 
the  availabilitv  nf.  and  soliciting  public 
comments  for  30  days  nn.  Department  nf 
Energy  (D(1E)  documents  un  waste 
characterization  programms  appl)(  able 
to  certain  transuranic  (TRD  radi(ia( live 
waste  at  the  ladhoo  National 
Engineering  and  Einironnientai 
Laboratory'  tINEEL)  proposed  lur 
disposal  at  the  Waste  Isolation  Pilot 
Plant  (WIPP)  The  documents  are 
procedures  for  elements  of  the  system  nt 
controls  that  INEEL  propfises  to  use  to 
charactize  organic  sludges  that 
constitute  transuranic  (TRl  )  radioactive 
waste.  The  documents  are  available  {nr 
review  in  the  public  dockets  listed  in 
ADDRESSES  We  will  use  these  and  other 
documents  to  evaluate  the  waste 
c  haracterization  system  at  INEEL  as  it 
applies  to  organie  sludge  TRI '  waste, 
during  an  inspection  conducted  in 
accordance  with  EPAs  WIPP 
Compliance  Criteria  in  October  2001 
The  purpose  of  the  inspection  is  to 
verify  theat  INEEL  can  characterize 
transuranic  organic  sludge  waste 
adequately,  consistent  with  the  WIPP 
Compliance  Criteria  and  C^ondition  3  of 
EPA's  final  certification  decision  for  the 


WIPP  This  no 
comment  pen. 
1.94.8. 

DATES:  The  EPA  is  requesting  public 
comment  on  these  documents. 
Comments  must  be  received  by  EPA's 
official  Air  Docket  on  or  before 
November  2,  2001. 
ADDRESSES:  Comments  should  be 
submitted  to;  Docket  No.  A-98-49.  Air 
Docket.  Room  M-1500  (LE-131).  U.S. 
Environmental  Protection  Agencv.  401 
M  Street.  SW..  Washington,  DC.  20460. 

DOE  documents  related  to  NDA 
systemms  and  AK  pertaining  to  organic 
sludge  waste  are  available  for  review  in 
the  official  P'PA  Air  Docket  in 
Washington.  DC.  Docket  No.  A-98-49. 
Category  II-A-2.  and  at  the  following 
three  EPA  WIPP  information  docket 
locations  in  New  Mexico:  in  C^arlsbad  at 
the  Municipal  Library.  Hours:  Monday- 
Thursday,  10am-9pm,  Friday-Saturday, 
10am-6pm.  and  Sunday.  lpm-5pm;  in 
Albuquerque  at  the  Government 
Publications  Department.  General 
Library,  University  of  New  Mexico, 
Hours:  varv'  by  semester;  and  in  Santa 
Fe  at  the  New  Mexico  State  Libran,', 
H nur^   M   [vi.u    Friday,  9am-5pm. 

I  npirv    !  lit  m;s  in  the  docket  may  be 
requested  by  writing  to  Docket  A-98— 49 
at  the  address  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
EPA  s  regulation  at  40  CFR  Part  2.  and 
in  accordance  with  normal  EPA  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  ph  ifm   .pving.  Air  Docket 
W  i-biiik;inn.  DC.  accepts 
.  ri'  ■  Jectronically  or  by  fax 

2()0-4400:  E-mail:  a-and-r- 
env). 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
heltuirii    i  ))ii:  •      t  Kaaul.-.:. -ind  Indoor 
Air.  (2112     t'4    *4  22.orcall  EPA's  24- 
hour,  toil  tree  W  IPP  Information  Line, 
1-800-33  J -WIPP.  or  visit  our  website  at 
http://www.epa.gov/radiation/wipp/ 
announce  htm! 

SUPPLEMENTARY  INFORMATION.  The  DOE 

1^  <U-\  t  li  piii2  Uit  W  !1'P  near  Carlsbad  in 
southcivteiii  \t w  Mexico  as  a  deep 
geolouK   rr[     -,;   rv  for  disposal  of  TRU 
nil   ,1  u\<  w  .  ••    As  defined  bv  the 
Wll'!'  L,tiia  W  i-ndrawal  Act  (LWA)  of 
I'i'^d  (Pub.  L.  No.  102-579),  as  amended 
Pub  L  No   104-201).  TRU  waste 
(  oD'-ists  of  materials  containing 
ei.  ;!,!  :,'-  !i  .\  ;riL   itomic  numbers  greater 
tlidii  '^2  iuitti  h,ili-lives  greater  than 
twenty  vears),  in  concentrations  greater 
than  100  11.111  >(  uriev  i  if  alpha-emitting 
TRI/  isotopes  jiei  gi.uii  of  waste.  Most 
TRl'  waste  consists  of  items 
(  ontaminated  during  the  production  of 
nuclear  weapons,  such  as  rags, 
equipment,  tools,  and  organic  and 
inorganic  sludges. 


A-98-49  111 

( imirnejit^  - 

[\.i\  III'     2n. 
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On  May  13.  1998,  EPA  announced  it.s 
final  compliance  certification  decision 
to  the  Secretarv  of  Energv  (published 
May  18.  1998.  63  FR  273'54).  This 
decision  states  that  the  VVIPP  will 
comply  with  the  EPA's  radioactive 
waste  disposal  regulations  at  40  CFK 
part  191.  subparts  B  and  C 

The  final  VVIPP  certification  decision 
includes  a  condition  that  prohibits 
shipment  of  TKU  waste  for  disposal  at 
VVIPP  from  any  site  other  than  LANL 
until  EPA  has  approved  the  procedures 
developed  to  comply  with  the  waste 
characterization  requirements  of 
§  194.24(c)(4)  (Condition  3  of  Appendix 
A  to  40  CFR  part  194)  The  EPAs 
approval  process  for  waste  generator 
sites  is  described  in  ^  194  8  ,^s  part  of 
EPAs  decision  making  process.  DOE  is 
required  to  submit  to  EPA  relevant 
documentation  of  waste  characterization 
programs  at  each  DOE  waste  gen^'rat()r 
site  seeking  approval  for  shipment  <;{ 
TRU  radioactive  waste  to  the  VVIPP   In 
accordance  with  ^  194.8,  EP.A  will  place 
such  documentation  in  the  official  .-\ir 
Docket  in  Washington.  DC,  and  in 
informational  dockets  in  the  State  of 
New  Mexico,  for  public  review  and 
comment 

We  initiallv  approved  certain  waste 
characterization  processes  at  INEEL 
following  an  inspection  on  luiy  28-30. 
1998.  INEEL  has  requested  approval  to 
characterize  organic  sludge  waste  using 
nondestructive  assay  systems  and  other 
processes  previously  approved  for 
characterization  of  other  waste  streams. 
Several  relevant  INEEL  documents 
related  to  nondestructive  assay  systems 
and  acceptable  know  ledge  have  been 
placed  in  Air  Docket  A-98-49.  Thev  are 
as  follows:  (1)  TPR-1573.  Rev.  34.  8/10 
01.  Passive-Active  Neutron  (PAN)  Assav 
System;  (2)  TPR-1588.  Rev  26.  1/4/01. 
SVVEPP  Gamma-Rav  Spectrometer 
System;  (3)  TPR-1654,  Rev  2,  8/6/01, 
SVVEPP  Waste  Assav  Gamma 
Spectrometer  (WAGS)  System;  (4)  TPR- 
1719.  Rev,  12,  7/17/01,  Calibration  of 
SWEPP  Radioassay  Systems,  (5)  MCP- 
2988,  Rev   14,  8/28/01,  Confirmation. 
Resolution,  and  Reevaluation  of 
Acceptable  Knowledge  Information:  and 
(6)  MCP-2989,  Rev   7,  11/29/00, 
Collection,  Review,  and  Management  of 
Acceptable  Knowledge  Documentation 
These  procedures  are  for  processes  that 
apply  to  organic  sludges  and  other 
waste  streams. 

In  accordance  with  §  194  8  of  the 
VVIPP  compliance  criteria,  we  are 
providing  the  public  30  days  to 
comment  on  the  documents.  In  the 
event  that  the  inspection  occurs  during 
the  comment  period,  we  will  respond  to 
relevant  comments  received  prior  to. 
during,  and  after  the  inspection 


If  EP.-\  determines  that  the  provisions 
in  the  documents  are  adequately 
implemented,  we  will  notify  DOE  by 
letter  and  plac:f'  the  letter  in  the  official 
Air  Docket  in  Washington,  DC,  and  also 
in  the  informational  dockets  located  in 
New  Mexico.  A  positive  approval  letter 
will  allow  DOE  to  ship  TRU  waste  from 
INEEL  to  WIPP  for  disposal.  We  will  not 
make  a  determination  of  compliance 
prior  to  the  inspection  or  before  the  30- 
dav  comment  period  has  closed. 

Information  on  EPA's  radioactive 
waste  disposal  standards  (40  CFR  part 
191).  the  compliance  criteria  (40  CFR 
part  194).  and  EP.A's  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Dockets  No.  R-89-01,  A-92-56, 
and  A-93-02,  respectively,  and  is 
available  for  review  in  Washington.  DC, 
and  at  the  three  EPA  VVIPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  DC, 
plus  those  documents  added  to  the 
official  Air  Docket  after  the  October 
1992  enactment  of  the  VVIPP  LWA, 

natH(i   September  26,  2001. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
|FR  Doc.  01-24716  Filed  10-2-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7073-1] 

Change  in  Dates  of  EPA  Inspection  of 
Transuranic  Waste  Characterization 
Systems  and  Processes  at  the 
Savannah  River  Site  Related  to  the 
Waste  Isolation  Pilot  Plant 

AGENCY:  Environmental  Protection 
.•\gency 

ACTION:  Notice  of  availability  and 
extending  of  comment  period. 

SUMMARY:  Today,  the  Environmental 
Protection  .Agency  (EPA.  or  "we"),  is 
announcing  a  change  in  the  dates  of  an 
inspection  previously  planned  for  the 
week  of  .September  24.  2001  at  the 
Savannah  River  Site  (SRS).  The  August 
29  Federal  Register  notice  announced 
the  purpose  of  the  EPA  inspection  and 
availability  of  Department  of  Energy 
(DOE)  documents  in  the  EPA  Docket, 
and  solicited  public  comments  on  the 
documents  available  in  the  docket  for  a 
period  of  30  days  (66  FR  45679)  Now, 
the  inspef  tinn  will  be  held  during  the 
wefk  of  October  \5.  2001.  The  following 
DOE  documents  entitled:  (1)  "CCP-PO- 
001— Revision  2.7/23/01— CCP 


Transuranic  Waste  Quality  Assurance 
Characterization  Project  Plan"  (2) 
"CCP-PO-002— Revision  2,  7/23/01— 
CCP  Transuranic  Waste  Certification 
Plan"(3) — Savannah  River  Site 
Statement  of  Work  (SOW)  1E8863— 
Revision  2,9/17/01 — Clarification  of 
SRS  TRU  Waste"  and  (4)  CBFOA-02- 
09— "Carlsbad  Field  Office  Audit 
Plan. "These  documents  are  available  for 
review  in  the  public  dockets  listed  in 
ADDRESSES.  In  addition  to  changing  the 
inspection  dates,  we  areextending  the 
public  comment  period  for  30 
additional  days.  The  extension  of  the 
public  comment  period  provides 
additional  opportunity  to  interested 
individuals/entities  if  they  have  not 
already  done  so.  We  will  consider 
public  comments  received  on  or  before 
September  28  (the  last  day  for  the  first 
30-day  comment  period),  and  those 
received  since  then  but  on  or  before  the 
due  date  mentioned  in  DATES.  In 
accordance  with  EPA's  WIPP 
Compliance  Criteria  at  40  CFR  194.8,  we 
will  conduct  an  inspection  at  SRS  to 
verify  that  using  the  systems  and 
processes  developed  as  part  of  the  DOE 
Carlsbad  Office's  central 
characterizations  project  (CCP),  DOE 
can  characterize  TRU  waste  at  SRS 
properly,  consistent  with  the 
Compliance  Criteria.  This  notice  of  the 
inspection  and  comment  period  accords 
with  40  CFR  194.8. 

DATES:  Comments  must  be  received  by 
EPA's  official  Air  Docket  on  or  before 
November  2,  2001, 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-9B-49,  Air 
Docket,  Room  M-1500  (LE-131),  U.S. 
Envirormiental  Protection  Agency,  1200  • 
Pennsylvania  Ave.,  NW,  Washington, 
DC,  20460. 

DOE  documents  related  to  the  CCP  are 
available  for  review  in  the  official  EPA 
Air  Docket  in  Washington,  D.C.,  Docket 
No.  A-98-49,  Category  II-A2,  and  at  the 
following  three  EPA  VVIPP  informational 
docket  locations  in  New  Mexico:  in 
Carlsbad  at  the  Municipal  Library, 
Hours:  Monday-Thursday,  10  am-9  pm, 
Friday-Saturday,  10  am-6  pm,  and 
Sunday.  1  pm-5  pm;  in  Albuquerque  at 
the  Government  Publications 
Department,  General  Library.  University 
of  New  Mexico,  Hours:  vary  by 
semester;  and  in  Santa  Fe  at  the  New 
Mexico  State  Library,  Hours:  Monday- 
Friday,  9  am-5  pm.  The  documents  also 
are  available  electronically  at  EPA's 
WIPP  Homepage  and  may  be  accessed 
at:  http://www.epa.gov/radiation/wipp. 

Copies  of  items  in  the  docket  may  be 
requested  by  writing  to  Docket  A-98— 49 
at  the  address  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
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EPA's  regulations  at  40  CFR  Part  2,  and 
in  accordance  with  normal  EPA  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  photocopying  Air  Docket  A- 
98-49  in  Washington.  DC.  accepts 
comments  sent  electronically  or  by  fax 
(fax  no.;  202-260-4400:  E-mail:  a-and-r- 
docket@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Rajani  D.  Joglekar,  Office  of  Radiation 
and  Indoor  Air.  (202)  564-9310.  or  call 
EPA's  24-hour,  toll-free  VVIPP 
Information  Line.  1-800-3 31 -VVIPP.  or 
visit  our  website  at  http://v\-w'\v. epa.gov/ 
radiation/wipp/announce.html. 
SUPPLEMENTARY  INFORMATION:  See  66  PR 
45679-80,  August  29.  2001. 

Dated:  September  26.  2001. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation 

|FRDo(.  01-2471.T  Filed  10-2-01 ,  8:4.i  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00728;  FRL-6790-4] 

Public  Report  on  Minor  Use  Pesticides; 
Notice  Of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  hereby  announces  the 
availability  of  a  public  report  prepared 
by  the  Office  of  Pesticide  Programs  on 
minor  uses  of  pesticides  pursuant  to 
requirements  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996.  This  report  includes 
descriptions  of  measures  that  EPA.  in 
cooperation  with  the  U.S.  Department  of 
Agriculture,  the  Department  of  Health 
and  Human  Resources,  and  the  Food 
and  Drug  Administration,  has 
undertaken  to  consider  minor  use  needs 
in  registering  and  reregistering  minor 
use  pesticides. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Cimino.  Office  Director's 
Immediate  Office  (7501C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-9357;  fax 
number;  (703)  308^776;  e-mail  address: 
cimino.pat@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  crop  producers,  public 
health  vector  control  programs  and 


those  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Sincp  other 
entities  may  also  be  interestpd  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  nf  this  action 
to  a  particular  entity,  consul!  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  What  Action  is  the  Agency  Taking? 

In  amending  FIFRA.  the  Fof)d  Qualitv 
Protection  Act  of  1996  includes  a 
directive  for  the  Office  of  Pesticide 
Programs  (OPP)  to  prepare  a  public 
report  concerning  the  progress  made 
and  activities  related  to  the  registration 
and  reregistration  of  minor  use 
pesticides  (7  USC,  136w-6b  (FIFRA 
section  31ib)))  With  this  document. 
EPA  is  announcing  the  availability  of 
the  public  report  prepared  by  OPP 
pursuant  to  this  directive 

The  Report  describes  EPA's  minor  use 
activities  since  enactment  of  FQPA 
These  inc:lude  establishment  ot  the 
position  of  Minor  Crop  Advisor/ 
Ombudsperson  reporting  directly  ttj  the 
OPP  Director  and  creation  (if  the  Minor 
Use  Team  composed  of  representatives 
from  each  of  the  relevant  OPP  divisions 
Other  important  activities  include 
expedited  registration  nf  minor  ush  and 
reduced  risk  pesticides  with  intreasing 
numbers  of  registration  decisions  beinti 
made  Also.  EPA  established  the 
position  of  Public  Health  Coordinator 
and  a  steering  committee  to  address 
public  health  minor  use  issues  The 
report  addresses  issues  raised  by  the 
public:  Maintaining  an  adequate  supplv 
of  effective  pesticides,  retaining 
critically  needed  pesticide  uses;  relying 
on  sound  science  and  real  world  data  in 
making  decisions;  establishing  a 
transparent  regulatorv'  process,  posunng 
a  reasonable  transition  for  agriculture  to 
new  methods  and  alternatives; 
maintaining  a  level  playing  field  in 
world  markets,  increasing  outreach  and 
communications.  The  report  specifies 
the  significant  progress  that  EPA  has 
made  in  addressing  these  issues 

III.  How  Can  I  Get  A  Copy  of  this 
Report? 

1 .  Electronically.  You  ma\  access  an 
electronic  copy  of  this  report  through 
the  OPP  Internet  Home  Page  at  http:/ 
www.epa.gov/pesticides.  To  access  this 
document,  on  the  Home  Page  select 
"Pesticide  Use."  and  under  this  select 
"Minor  Use  Report." 


2  By  mail.  You  may  submit  a  request 
to  have  this  document  mailed  to  you  by 
-ubmitting  a  written  request  to  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460.  You  may  also 
(  ontact  the  (  nnt.ii  '.  p.-r^on  Jisii'ri  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects 

Environmental  protection.  Minor 
crops,  IR-4,  Pesticides.  Public  health 
vector  control  programs. 

Dated:  August  30.  2001. 
Marcia  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs 

'FR  Doc.  01-24489  Filed  10-2-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  FRL-7072-5] 

Availability  of    Guidelines  for 
Implementing  the  Three  Percent  Set- 
Aside  Provision  Contained  in  the  State 
and  Tribal  Assistance  Grants  Account 
Section  of  the  Agency  s  FY  2001 
Appropriations  Act" 

AGENCY:  l.n\  iioiiniciital  Protection 

.Apeni  V  ii-^i'.-\, 

ACTtON:  Notice  of  document  availability. 

SUMMARY:  EP.^  is  announcing 
a\  ailability  of  a  memorandum  entitled 
"Guidelines  for  Implementing  the  Three 
F'ertent  .Set  .■\side  Provision  Contained 
in  the  State  and  Tribal  Assistance 
Grants  Account  Section  of  the  Agency's 
FY  2001  Appropriations  Act  "  This 
memorandum  provides  information  and 
guidelines  on  how  EPA  will  implement 
the  three  percent  set-aside  provision 
contained  in  the  State  and  Tribal 
.'\ssistancp  Grants  (STAG)  account 
section  of  the  Agency's  FY  2001 
.Appropriations  Act  (Public  Law  106- 
377)  The  provision  authorizes  EPA  to 
establish  a  permanent  set-aside  to 
support  tht>  .Agency's  management  and 
oversight  of  projects  identified  in  the 
STAG  account  of  FY  2001  and 
subsequent  Appropriations  Acts.  The 
set-aside  can  only  be  used  to  fund  grants 
to  the  States,  interagency  agreements 
with  the  Corps  of  Engineers  and 
contracts  The  Corps  of  Engineers  and 
.State  agencies  will  receive  a  copy  of  this 
(ioi  unu'iit  from  EPA, 
ADDRESSES:  See  SUPPLEMENTARY 

INFORMATION  section  for  electronic 
aciess  of  the  guidance  memorandum. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  G.  Martin,  (202)  564-0623  or 
martin.VaJerie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
subject  memorandum  may  be  viewed 
and  downloaded  at  http:// 
www,epa.gov/owm/mab/owm0318  ptif 

D.itfd:  September  29.  2001. 
Michael  B.  Cook. 

Dirt'ctor.  Office  of  Wastewater  Management. 
IFR  Doc  01-24-iq  Filod  10-2-01:  8:4.5  ami 
BIUJNG  C00£  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7070-1] 


I 


Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Nebraska 

agency:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Notice  of  tentative  approval 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Nebraska  is  revising  its 
approved  Public  Water  System 
Supervision  Program  The  State  of 
Nebraska  has  adopted  drinking  water 
regulations  requiring  Consumer 
Confidence  Reporting,  that  correspond 
to  federal  regulations  published  bv  EP.-\ 
on  August  19,  1998  (63  PR  44512)   EPA 
has  determined  that  this  revision  is  no 
less  stringent  than  the  corresponding 
federal  regulation.  Therefore.  EPA 
intends  to  approve  this  State  program 
revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  .November 
2.  2001  to  the  Regional  Administrator  at 
the  address  shown  below  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  there  is  a 
substantial  request,  a  public  hearing 
will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  on  Novemhrr 
2. 2001 

.■\nv  request  for  a  public  hearing  shall 
include  the  f(dlowing  information.  The 
name,  address,  and  telephone  number  of 
the  individual  organization,  or  othfr 
entity  requesting  a  hearing:  .\  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  .Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  The  signature  of  the  individual 
making  the  request,  or.  if  the  request  is 


made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 

or  other  f>ntitv 

ADDRESSES;  .Ml  documents  relating  to 
this  determination  are  a\'ailable  for 
inspection  between  the  hours  of  8  a.m., 
.ind  4  p.m  .  Monday  through  Friday  at 
the  following  office:  U.S.  Environmental 
Protection  .Agency.  Region  7,  Drinking 
Water  /  Ground  Water  Management 
Branch,  901  N  Fifth  Street.  Kansas  City. 
Kansas,  66101 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Harnel  at  (913)  551-7261. 

Reference:  The  Safe  Drinking  Water 
Act  as  amended  (1996).  and  40  CFR  part 
142  of  the  National  Primar\'  Drinking 
Water  Regulations. 

Dated:  .August  ,30,  2001. 
William  W.  Rice. 

Acting  Regional  Administrator.  Region  7. 
IFR  Dor  m-24487  Filed  10-2-01;  8:45  am] 
BILLING  C00€  6560-50-P 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Energy  Tasic  Force 

AGENCY:  Council  of  Environmental 

Qualitv, 

ACTION:  Notice  extending  comment 
period, 

SUMMARY:  Bv  Federal  Register  notice. 
CEQ  has  in\ited  interested  parties  to  (1) 
provide  basic  information  about  major 
pending  proiects  or  major  projects  under 
development  that  mav  be  relevant  to 
Task  Force  efforts  to  streamline  energy 
permitting  decisions  and  (2)  comment 
on  the  proposed  nature  and  scope  of 
Task  Force  activities  and  provide 
specific  suggestions  and  examples  of 
permitting  or  other  decision  making 
processes  which  should  be  improved  or 
streamlined.  66  Fed   Reg.  43586-43587 
(August  20,  2001).  Interested  parties 
have  requested  that  C^EQ  extend  the 
time  to  file  comments  The  deadline  for 
comments  was  October  1,  2001,  By  this 
notice,  CEQ  is  extending  the  time  period 
for  public  <  (iminent  to  October  31.  2001. 
.Although  the  time  for  comments  has 
been  extended,  CEIQ  requests  that 
interested  [larties  provide  information 
about  ma|or  pending  projects  or  major 
projects  under  development  as  soon  as 
possible.  In  addition,  following  the 
comment  period,  the  Task  Force  will 
engage  in  an  ontJomg  dialog  with  the 
public  regarding  permitting  or  other 
decision  making  processes  which 
should  be  improved  or  streamlined 


DATES:  Written  comments  should  be 
submitted  on  or  before  October  31, 
2001, 

ADDRESSES:  Direct  electronic  written 
comments  to  Chair,  Council  on 
Environmental  Quality,  through  the 
CEQ  Web  site  at  www .whitehouse .gov I 
ceq.  Written  comments  may  also  be 
submitted  to  the  Chair,  Council  on 
Environmental  Quality,  Executive  Office 
of  the  President,  17th  and  G  Streets, 
NW.,  Washington.  DC  20503,  Attention: 
Task  Force,  Written  comments  may  also 
be  faxed  to  the  Task  Force  at  (202)456- 
6546, 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  the  "National 
Energy  Policy  Report  of  the  National 
Energy  Policy  Development  Group  "  may 
be  directed  to  CEQ  at  the  above  address. 
The  report  is  available  on  the  White 
House  Web  site  (/j ftp,// 
\^^^'w.wbitehouse.gov/enee^g\'/NationaI- 
Energy'-Policy.pdf)  and  on  the 
Department  of  Energy  Web  site  http:// 
ivww.pnergy.gov/HQPress/releases01/ 
mavpr/energy_poIicv.htm).  Copies  of  the 
report  (ISBN'0-16-d50814-2)  can  also 
be  purchased  from  the  Superintendent 
of  Documents.  U,S,  Government 
Printing  Office,  by  calling  (202)  512- 
1800  or  mailing  vour  request  to  U,S, 
GPO,  Mail  Stop  SSOP,  Washington.  DC 
20402-0001, 

SUPPLEMENTARY  INFORMATION:  On  May 
18.  2001.  the  President  signed  Executive 
Order  13212  recognizing  the  importance 
of  environmentally  sound  production 
and  transmission  of  energy  to  all 
American  people.  The  Order  established 
a  federal  interagency  task  force  ("Task 
Force"),  chaired  by  the  Chairman  of  the 
Council  on  Environmental  Quality 
("CEQ"),  to  work  with  and  monitor 
federal  agencies"  efforts  to  expedite 
their  review  of  permits  or  take  other 
actions  as  necessary  to  accelerate  the 
completion  of  energy-related  projects, 
while  maintaining  safety,  public  health, 
and  environmental  protections.  That 
task  force  is  also  charged  with  helping 
agencies  create  mechanisms  to 
coordinate  Federal.  State,  tribal  and 
local  permitting  in  geographic  areas 
where  increased  permitting  activity  is 
expected. 

In  order  to  further  the  work  of  this 
task  force.  CEQ  believes  that  it  would  be 
beneficial  to  have  public  input  on 
federal  agency  activities  to  implement 
Executive  Order  13212.  Such  input  may 
include  recommendations  for  improving 
agency  activities,  consistent  with  the 
purposes  and  policies  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4321  et  seq.,  (1)  to  accelerate  the 
completion  of  energy-related  projects; 
(2)  to  increase  energy  production  and 


Federal  Register/Vol.  66,  No.  192 /Wednesday,  October  3.  2001 /Notices 


50435 


conservation:  (3)  to  improve 
transmission  of  energy;  and  (4)  to 
coordinate  permitting  in  geographic 
areas  where  increased  permitting 
activity  is  expected. 

Public  comments  are  requested  bv 
October  31,  2001. 

Dated;  September  26.  2001. 
lames  L.  Connaughton. 

Chairman.  Counril  an  Environmental 

Quality 

[FR  Doc.  01-24696  Filed  10-2-01,  8-4,=S  am] 

BILLING  CODE  312S-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[NO.2001-N-11] 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
the  information  collection  entitled 
"Federal  Home  Loan  Bank  Directors"  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  of  a 
three-year  extension  of  the  0MB  control 
number,  which  is  due  to  expire  on 
September  30,  2001. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  November  2. 
2001. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Federal  Housing  Finance  Board, 
Washington,  DC  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L.  Baker. 
Secretary  to  the  Board,  202/408-2837. 
bakere@fhfb.gov.  Federal  Housing 
Finance  Board.  1777  F  Street,  NW  . 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Sweeney,  Program  Analyst. 
Program  Assistance  Division,  Office  of 
Policy,  Research  and  Analysis  by 
telephone  at  202/408-2872,  by 
electronic  mail  at  sweeneyp@fhfb.gov.  or 
by  regular  mail  to  the  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Need  For  and  Use  of  Information 
Collection 

Section  7  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act)  and  the  Federal 


Housing  Finance  Board  (Finance  Board) 
implementing  regulation  establi.sh  the 
eligibility  requirements  and  the 
procedures  for  electing  and  appointing 
Federal  Home  Loan  Bank  (FHLBank) 
directors.  See  12  U.S.C.  1427;  12  CFR 
part  915.  Under  part  915.  the  FHLBanks 
determine  the  eligibility  of  elect i\e 
directors  and  director  nominees  and  run 
the  director  election  process.  The 
Finance  Board  determines  the  phgibi!it\ 
of  and  selects  all  appointivp  FHLBank 
directors.  To  determine  eligibihty.  the 
FHLBanks  use  the  Elective  Director 
Eligibility  Certification  Form,  and  the 
Finance  Board  uses  the  Appointive 
Director  Eligibility  Certification  Form 

The  Finance  Board  uses  the 
information  collection  tontdinnci  in  the 
Appointive  Director  Eligibilitv 
Certification  Form,  and  part  915  to 
determine  whether  prospective  and 
incumbent  appointive  directors  satish 
the  statutor)'  and  regulator)'  eligibility 
and  reporting  requirements.  Only 
individuals  meeting  these  requirements 
may  ser\'e  as  appointive  FHLBank 
directors.  See  12  USfi   1427ia]  The 
FHLBanks,  and  where  appropriate,  the 
Finance  Board,  use  the  information 
collection  in  the  Elective  Director 
Eligibility  Certification  Form,  and  pail 
915  to  determine  whether  elective 
directors  and  director  nominees  satisf\' 
the  statutory  and  regulatory  ehgibiiitv 
and  reporting  requirements  Onlv 
individuals  meeting  these  requirements 
may  serve  as  elective  FHLBank 
directors.  See  12  U.S.C   1427fa) 

The  likely  respondents  include 
FHLBanks,  FHLBank  members,  and 
prospective  and  incumbent  FHLbank 
directors 

The  OMB  number  for  the  information 
collection  is  3069-0002  The  OMB 
clearance  for  the  information  collection 
expires  on  September  30,  2001. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
number  of  respondents  to  be  4.410  The 
respondents  include  the  12  FHLBanks 
and  4,398  FHLBank  members,  and 
prospective  and  incumbent  appoints  e 
and  elective  directors  The  estimated 
number  of  total  annual  responses  is 
4.998.  The  average  number  of  responses 
per  respondent  is  113. 

The  Finance  Board  estimates  that  the 
total  annual  hour  burden  for  all 
respondents  is  4.208.55  hours  This 
includes  2.019.05  hours  attributed  to  th(> 
FHLBanks  and  1.399.5  hours  attributed 
to  FTiLBank  members  and  prosp(>f:tive 
and  incumbent  appointive  and  elective 
directors.  The  average  number  of  burden 
hours  per  respondent  is  0  95  hours. 


C.  Ckimment  Request 

In  a(  (ordrtine  with  the  requirements 
of  5  CFR  1,'I20  H(d).  the  Finance  Board 
published  a  request  for  public 
comments  regarding  thi-;  infnrmation 
collection  in  the  Federal  Register  on 
April  2.  2001    Sr,  bh  FR  17557  (April 
2.  2001).  The  t:)i)-dd\  Lomment  period 
closed  on  June  1,  2001.  The  Finance 
Board  received  no  public  comments. 
Written  comments  are  requested  on:  (1) 
Whether  the  collection  of  information  is 
ne(  essary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility:  (2)  the  accuracy  of  the  Finance 
Boards  estimates  of  the  burdens  of  the 
( (illection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
(  oUection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  ma\  be  submitted  to  OMB  in 
uTiting  at  the  address  listed  above. 

B\  the  Federal  Housing  Finance 
Board. 

Dated  September  27,  2001. 
jame*  1    Bothwell. 
Managing  Uirvctor 
IFR  Dor  01-24674  Filed 'lO-2-Ol;  8:45  ami 

BILUNG  COO€  672^-01   !> 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  (  ommission  hereby  gives  notice 
of  the  filing  of  the  following 
agreementlsi  under  the  Shipping  Act  of 
1984   Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
(ommission.  800  North  Capitol  Street, 
N  W  .  Room  940  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary, 'Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  dav-  of  th'    irite  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01\367-O2\. 

Title.  Colombia  Discussion 
.•\greement 

Parties  Frontier  Liner  Services. 
Ini  .A  P  Molier-Maersk 
Sea  land.  Seaboard  Marine  Ltd. .King 
Ocean  Services.  S.A. 

S\7iopsis:  The  proposed  modification 
amends  Article  5.1  by:  (1)  defining 
interim  space  charters  as  not  exceeding 
90  days  in  duration;  (2)  requiring  that 
an\  on-going  charter  for  more  than  90 
da\s  must  be  separately  filed  with  the 
Commission  and  not  implemented  until 
effective;  and  (3)  providing  for  filing  of 
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reports  on  a  quarterly  calendar  vear 
basis  regarding  any  charters  arranged. 

Dated   .September  28,  2001 

B\  tJrder  of  the  F'-cieral  Maritime 

Cnmmi>suin 

Bryant  L.  VanBrakle. 

Secretary 

IFR  Do(    i)\-^A"->h  Filed  10-2-01;  8:45  am] 

BILUNG  CODE  6T3O-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  giyes  notice  that  th-"'  folknving 
Ocean  Transportation  Intermediary 
licenses  have  been  reyoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  effectn>' 
on  the  corresponding  date  shown  below; 

License  S'uwber:  4014F 

Name  Air  Cargo  Centralam.  Inc. 

Address:  8001  SVV  1,57th  Court. 
Miami.  PL  3.3193 

Date  Revoked:  August  1 1 .  2001 

Reason:  Failed  to  maintain  a  yalid 
bond. 

License  S'uwber:  2543 

\ame:  Anka  International  Freight 
Forv\arding  Corp. 

Address:  1334-36  N\V  78th  Avenue, 
Miami,  FL  33126 

Date  Revoked:  August  16  2001 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  4133F 

.VameCoda  International.  Inc. 

Address:  239  New  Road.  Bldg  #A. 
Rm.  103.  Parsippanv.  NI  070.54 

Date  Revoked  August  19,  2001. 

Reason:  Failed  to  maintain  a  yalid 
bond. 

License  S umber  16191 N' 

Same:  Edco  Export  &  Ocean  Freight 
Corporation 

Address.  5220  NW  163  Street.  Miami 
Lakes.  FL  33014 

Date  Revoked:  August  31.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  S'umber:  1 1356\ 

Same:  Hanmi  Express  Corporation 
dba  Hanmi  Express 

Address  16961  S  Central  Avenue, 
Caison.  CA  90746 

Date  Revoked  August  27,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumber:  4186F     I 

Same:  Hanmi  Shipping.  Inc. 

Address:  619  Thomas  Drive. 
Bensenville,  IL  60106 

Date  Revoked:  August  20.  2001. 


Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3005F 

Name:  Nova  Enterprises  Ltd. 

Address:  605-C  Country  Club  Drive, 
Bensenville.  IL  60106 

Date  Revoked:  August  16.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3691 F 

Same:  Princess  Forwarding.  Inc. 

Address:  125  Eastin  Road,  Lexington, 
KY  40505 

Date  Revokfd  August  11.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4368F 

Name:  Rencor.  Inc. 

.-^f/f/rf'ss   10434  S  W   16th  Street, 
HoUvwodd.  FL  33025 

Date  Revoked:  August  16,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Suniber:  12540N 

Same:  U-States  Forwarding  Services 
Corp. 

Address:  817  VV.  Beverly  Blvd.,  Suite 
#205.  Montebello,  CA  90640 

Date  Revoked:  August  5.  2001. 

Reason  Failed  to  maintain  a  valid 
bond. 

License  Number:  4 1 34F 

.Vame;  World  Exchange.  Inc. 

Address:  8840  Bellanca  Avenue,  Los 
.•\ngeles.  C;.^  90045 

Date  Revoked:  August  18.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Doc.  01-24757  Filed  10-2-01.  84.3  ami 

BILUNG  CODE  6730-0  IP 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notuf  IS  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermedian,'  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  L'.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 

Non- Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 


E-Z  Express  Corporation 

58  .N.  Virginia  Ct. 

Englewood  Cliffs,  NJ  07632 

Officers: 

Sangki  Kim,  Vice  President 

(Qualif\'ing  Individual) 

Bora  Kim,  President 

Utopia  Logistic  New  York,  Inc. 

149-35  177  Street.,  #104 

lamaica,  NY  11434 

Officer: 

long  S.  Lee,  President 

(Qualifv'ing  Individual) 

Micom  Logistics  Inc. 

10300  NW  19  Street,  Suite  109 

Miami,  FL  33172 

Officers: 

Miriam  Perez,  Director 

(Qualifving  Individual) 

John  Hendrix,  Director 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 

Perry  Supply,  Inc. 

831  1st  Avenue  N. 

Birmingham,  AL  35201 

Officers: 

Joseph  Michael  Ruggerio,  Jr., 
Operations  Manager 

(Qualif\'ing  Individual) 

Mike  Zervos,  President 

General  Freight,  Inc. 

148-08  Guy  R.  Brewer  Boulevard 

Jamaica.  NY  11434 

Officers: 

Enrico  Gentile.  Vice  President 

(Qualifv'ing  Individual) 

France  Dal  Cin,  Director/President 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant: 

Global  2000.  Inc. 

950  Thomedale  Avenue 

Elk  Grove,  IL  60007 

Officer: 

Kitty  Pon.  President 

{Qualif\'ing  Individual) 

Ddted:  .September  28.  2001, 
Bryant  L.  VanBralde. 
Secretary . 

IF'R  Doc;.  01-24758  Filed  10-2-01;  8;45  ami 
BILUNG  COOC  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  cont  ol  of,  or 
the  power  to  vote  shares  of  a  bank  or 
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bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  26. 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Black  Diamond  Financial  Group. 
Inc.,  Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
St.  Petersburg,  St.  Petersburg,  Florida. 

2.  First  Dozier  Bancshares,  Inc.. 
Dozier,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Dozier,  Dozier. 
Alabama. 

3.  Regions  Financial  Corporation. 
Birmingham,  Alabama;  to  merge  with 
First  Bancshares  of  Texas.  Inc..  Houston. 
Texas,  and  thereby  indirectly  acquire 
voting  shares  of  First  Bank  of  Texas, 
Tomball,  Texas. 

4.  South  Group  Bancshares.  Inc.. 
Glennville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  South 
Georgia  Bank.  Glennville.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Lincoln  Bancorp.  Inc..  Rochelle. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Lincoln  State  Bank, 
SB.,  Rochelle,  Illinois. 


Board  of  Governors  of  the  Fedprai  Rpscrvi 
System.  September  27.  2001. 

Robert  deV.  FrierSon. 

Deputy  Secretary  ot  the  Board 

|FR  Dor.  01-24658  Filed  10-2-01;  8:45  am) 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Meeting  of  the  National  Human 
Research  Protection  Advisory 
Committee 

agency:  Office  of  Public  Health  and 

Science,  Office  for  Human  Research 

Protection,  HHS 

action:  Notice  of  October  30-31.  2001 

Meeeting. 


summary:  Pursuant  to  section  10(d)  of 
the  Federal  Advison-  Committee  Act,  a.s 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Human  Research  Protections 
Advisor\'  Committee  (NHRPAC). 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif}'  the  contact  person  listed  below 
Individuals  planning  on  attending  the 
meeting  and  who  want  to  ask  questiDns 
must  submit  their  requests  in  writing  in 
advance  of  the  meeting  to  the  contact 
person  listed  below 

DATES:  The  Committee  will  hold  its  next 
meeting  on  October  30-31.  2001.  The 
meeting  will  convene  from  8:30  a.m.  to 
its  recess  at  approximately  .5:30  p  m  on 
October  30  and  resume  at  8:30  a.m.  to 
5  p.m.  EST  on  October  31. 
ADDRESSES:  Double  Tree  Hotel.  1 7,S0 
Rockville  Pike,  Rockville,  MD,  1301) 
468-1100. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Kate-Louise  Gottfried.  Executive 
Director.  National  Human  Research 
Protections  Advisory  Committee,  Office 
for  Human  Research  Protections.  6100 
Executive  Boulevard,  Room  3B01  (M.SC 
7507).  Rockville.  Mainland  20892-7507 
(301)  496-7005.  The  electronic  mail 
address  is:  kgl23a@nih.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Human  Research  Protections 
Advisorv'  Committee  was  established  on 
[une  6,  2000,  to  provide  expert  advice 
and  recommendations  to  the  Secretar\ 
of  HHS.  Assistant  Secretary  for  Health, 
the  Director.  Office  for  Human  Research 
Protections,  and  other  departmental 
officials  on  a  broad  range  of  issues  and 


topics  perlainint;  to  or  ass(M  iHitd  with 
the  prot('f:tion  nf  human  restMn  h 
subjects. 

Information  atxiu;  \HRI\'\C,  and  the 
draft  agenda  for  th<'  (  nniniittcp's 
meeting,  will  be  posted  on  the  NHRPAC 
website  at:  http://ohrp.osophs.dhhs.gov/ 
nhprac/ nhrpac.htm. 

Dated;  September  27,  2001. 
Greg  Koshi, 

Executive  Secretary.  National  Human 
Research  Protections  Advisory  Committee 
IFR  no(    ni-24R69  Filed  10-2-01;  8:45  am) 

BILUNG  CODE  41&0-28-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comn>ent  Request 

agency:  .\^('m  \  f(ir  HfViithrare  Research 
and  Quality.  HH.S 

ACTION:  Notice. 

SUMMARY:  This  iidiK  t'  .iiiiiounces  the 
intention  of  the  .Atienr  \  for  Healthcare 
Research  and  Qualit\  i.MfRQi  to  request 
the  Office  of  Managemiiit  .nni  Budget 
(OMB)  to  alUjv\  the  prupusi'ii 
information  collection  pmiec  !      Medical 
Expenditure  Panel  ,sur\  e\ —Meiiii.al 
Provider  Compuncnt  i  MEP.S-M1>{ .)  for 
2001  and  2002",  In  accordance  with  the 
Paperwork  Reduction  Act  as  amended 
(see  in  particular  44  l',S,C 
,.<506(c)(2)(A)),  AHRU  mvite^  the  [.lubiic 
to  comment  on  this  pr(ipu,sed 
information  c:olle<  tion 
DATES:  Comments  on  this  notice  must  be 
re(  eived  b\  December  3.  2001, 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael, 
Reports  t:iearance  Officer,  AHRQ,  2101 
East  lefferson  Street.  Suite  500, 
Rockville  MD  20852-4908. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
tan  Ix^  obtained  from  the  AHRQ  Reports 
("learance  Offit  er 

FOR  FURTHER  INFORMATtON  CONTACT: 

Cvnthia  D   Mi  Mn  hael   .\]\H{2.  Reports 
Clearance  Offif  er     ,i()l    ,".94-3132. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Protect 

"Medical  K-\pen(iitiiri   Cuie]  Survey — 
Medical  Pro\idpr  (  I'lii}  i  iie;;-    \rt',PS- 
MPC)  for  2001  and  zuoz 

The  MEPS-MPC  is  a  survey  of 
hospitals,  ph\sK  lans  and  other  medical 
providers.  The  purpose  of  this  survey  is 
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to  supplement  and  verih'  the 
information  provided  by  household 
respondents  in  the  household 
component  of  the  MEPS  (MEPS-HCl 
about  the  use  of  medical  services  in  \h^' 
United  States  based  on  a  nationalK 
representative  sample. 

With  the  permission  of  members  of 
the  households  surveyed  in  the  MEPS- 
HC.  AHRQ  contractor  will  contact  the 
medical  providers  of  the  HC  Survey 
respondents  to  determme  the  actual 
dates  of  service,  the  diagnoses,  the 
services  provided,  the  amount  that  was 
charged,  the  amount  that  was  paid  and 
the  source  of  payment  Thus,  the  MPC 
is  derived  from  or  is  based  upon  the 
core  survey.  (MEPS-HC)  and  will 
improve  the  qualitv  of  the  core  survev 
data. 


Type  of  provider 


The  Medical  Expenditure  Panel 
Survey  Household  C^omponent  (MEPS- 
HC)  to  be  conducted  in  2001  through 
200^?,  will  provide  annual,  nationally 
repre^entativ  e  estimates  of  health  care 
use,  expenditures,  sources  of  payment 
and  insurance  coverage,  for  the  U.S. 
civilian  non- institutionalized 
population  for  2001  and  2002 
respective! V  MEPS  is  co-sponsored  by 
the  .Agencv  for  Healthcare  Research  and 
Qualitv  (AHRQ)  and  the  National  Center 
For  Health  Statistics  (NCHS).  Data  from 
medical  providers  linked  to  household 
respondents  in  the  MEPS  Household 
component  for  calendar  year  2001   will 
be  collected  beginning  in  2002  and 
continuing  into  the  vear  200,3,  data  for 
calendar  vear  2002  will  be  collected 


beginning  in  2003  and  continue  into  the 
year  2004. 

Data  Confidentiality  Provisions 

MEPS  data  confidentiality  is 
protected  under  the  AHRQ  and  NCHS 
confidentiality  statutes,  sections  308(d) 
as  well  as  the  section  924(c)  of  the 
Public  Service  Act  (42  U.S.C.  242m(d) 
and  42  U.S.C.  299c-3(c)  respectively). 

Method  of  Collection 

The  medical  provider  survey  will  be 
conducted  predominantly  by  telephone, 
but  mav  include  self-administered  mail 
surveys,  if  requested  by  the  respondent. 

The  MPC  for  Calendar  year  2001 
estimated  annual  hour  burden  is  as 
follows: 


No  of  re- 
spondents 


Average  No 

of  patients; 

providers 


Average  No 

of  events/ 

patient 


Average 

burderv 

event 

(In  minutes) 


Total  hours 
of  burden 


HosDrtal                              

5.000 

23.000 

11.200 

500 

9,000  , 

215 
115 
1  22 
1.0 
1.75 

3.2 
3.5 
1.3 
5.8 
10.3 

5  (.083  hrs.) 
5 
5 
5 
3 

2.867 

Office-based  Doctor           

7.715 

Separately  Billing  Doctor 

Home  Health         

1,480 
242 

Pharmacy                                      

8,111 

F^timafpd  Annij;^!  B^jrrlen  Total 

20,415 

1  ■ 

Type  of  provider 


MPC  FOR  Calendar  Year  2002 


Hospital  

Office-based  Doctor     

Separately  Billing  Doctor  

Home  Health  

Ptiarmacy      

Estimated  Annual  Burden  Total 


No  ot  re- 
spondents 


Average  No 

of  patients/ 

providers 


Average  No. 

of  events/ 

patient 


Average 

burden/ 

event 

(In  minutes) 


Total  hours 
of  burden 


5000 

18.000 

13.360 

600 

10700 


2.60 
1.15 
1.22 
1.00 
1.75 


32 
3.5 
1.3 
5.8 
10.3 


5  (083  hrs  ) 
5 
5 
5 
3 


3.467 
6,038 
1.766 
290 
9,643 


21,204 


Request  for  Comments 

Comments  are  invited  on;  (a)  Th*' 
necessity  of  the  proposed  collections: 
(b)  the  accuracy  of  the  Agency's 
estimate  of  burden  (including  hours  and 
cost)  of  the  proposed  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected:  and,  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  0MB 
app'"0val  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record 


Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHRQ  Reports  Clearance 
Officer  (see  above) 

Dated:  September  27,  2001. 
|ohn  M.  KisenberR, 

Dirvctor 

\¥R  Doc.  01-24744  Filed  lU-2-01:  8:45  am] 

BILLING  COO€  4160-40-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disesse  Control  and 
Prevention 

Agency  for  Toxic  Sut>stance8  and 
Disease  RegistrySenior  Executive 
Service;  Performance  Review  Board 
IMembers 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  and  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  Department  of  Health  and 
Human  Services. 

action:  Notice. 

summary:  Title  5,  U.S.  Code,  Section 
4314(c)(4)  of  the  Civil  Service  Reform 
Act  of  1978,  Public  Law  95-^54, 
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requires  that  appointment  of 
Performance  Review  Board  members  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Clayton,  Human  Resources 
Management  Office,  Office  of 
Management  and  Operations.  Centers 
for  Disease  Control  and  Prevention. 
4770  Buford  Highway,  Mailstop  K-07. 
Atlanta,  Cn^orgia  30341-3724.  telephone 
770-^88-1874. 

SUPPLEMENTARY  INFORMATION:  The 
following  persons  will  serve  on  the 
Performance  Review  Board  which 
oversees  the  evaluation  of  performance 
appraisals  of  Senior  Executive  Service 
members  of  the  Department  of  Health 
and  Human  Services  in  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry: 

Virginia  Shankle  Bales,  Chairperson 
Stephen  B.  Blount,  M.D..  M.P.H. 
Janet  L.  Collins.  Ph.D. 
Henrv  Falk,  M.D..  M.P.H. 
Stephen  B.  Thacker,  M.D. 

Dated;  September  26.  2001. 
Virginia  Shankle  Bales. 

Deputv  Director  (or  Program  Management. 
Centers  for  Disease  Control  and  Prevention 
I  CDC) 
|FR  Doc  01-24678  Filed  10-2-01;  8:45  ami 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10040] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utilitv,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collectmn 
Request:  New  collection;  Title  of 
Information  Collection:  NMEP  Regional 
Survey  of  Medicare  Bnneficiarips.  Form 
No.  HCFA- 10040  {OMB#  0938-NE\V) 
Use:  HCFA  is  proposing  to  cdnduct  a 
sur\'ev  by  selecting  2.000  Medicare 
beneficiaries  per  HCFA  region  from 
HCFA's  administrative  databases  with 
oversampling  for  underserved 
populations  as  a  part  of  the  continuous 
assessment  on  the  knowledge  and 
understanding  of  the  Medicare  program 
and  the  NMEP/Medicare-t-Choice 
outreach  and  educationijl  efforts  to 
systematically  quantif\-  current 
knowledge  and  awareness  and  to  assess 
future  direction;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions;  \umber  of 
Respondents:  20,000;  Total  Annual 
Responses:  20,000;  Total  Annual  Hours 
5.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  tho 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www  hcfa.gov/regs/ 
prdact95.htm.  or  E-mail  your  request. 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa  gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailfd 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Evdt.  New  Executive 
Office  Building.  Room  10235, 
'Washington.  DC,  20503, 

Datpd:  September  10   2001, 
lohn  P.  Burke  UI. 

CMS  Reports  Clearance  Officer.  CMS  Office 
of  Information  Scnices.  Security  and 
Standards  Croup.  Division  of  CMS  Enterpnsr 
Standards. 

IFR  Doc    01-24741  Filed  10-2-01    8:45  am! 
BILUNG  CODE  4120-0^-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  ItJenttfter-  CMS-676] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
(.f  spction  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
iHCF.M,  Department  of  Health  and 
Human  Services,  is  publishing  the 
fiiUnwing  •nummary  of  proposed 
( ollertums  fnr  public  comment. 
Interested  [)ersnns  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  anv  uther  aspect  of  this 
(  ollertum  of  information,  including  any 
(jf  the  iullowing  subjects:  (1)  The 
nw  pssitv  and  utility  of  the  proposed 
informatKin  rollection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
dutiinidted  [  ollection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  infiiniidtinri  collection 
burden 

Tvpe  of  Information  Collection 
Request  Extension  of  a  currently 
apprnved  collection.  Title  of 
Information  Collection  Organ 
Procurement  Organization  (OPO) 
Request  for  Designation  and  Supporting 
Regulations  in  42  (;F"R  48f.  ,i01 -486.325; 
Form  So.:  CMS-57h  (OMB*  0938- 
0512);  f 'se  The  information  provided 
on  this  form  ser\  es  as  a  basis  for 
certibving  OF'Os  for  participation  in  the 
Medicare  and  Medicaid  programs  and 
will  indu  ate  whether  the  OPO  is 
meeting  the  sj>ei  ifieil  [.ertormance 
standards  for  reimhur'^eni')!*  ^f  service; 
Frequency  .\nnudJ!v   Atja  led  Public: 
Business  or  other  tnrprofit.  and  Not-for- 
profit  institutions:  Sumberof 
Respnndt'nts:  69;  Total  Annual 
Rpspi'iises:  69;  Total  Annual  Hours: 
l.i8 

To  obtain  (  npiev  .^1  the  supporting 
statement  and  rfn\  n'lated  forms  for  the 
proposed  paperwork,  collections 
referenced  above,  access  CMS"  Web  Site 
addre'-s  at  http://www.hcfa.gov/regs/ 
prdartMfi  htin.  or  E-mail  your  request. 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Faperwork@hcfa.gov,  or 
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call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  davs  of  this  notice  directlv  to 
the  0MB  desk  officer:  0MB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235, 
Washington.  D.C  20503. 

Dated:  |uh   18    2001.  I 

lohn  P.  Burke  III,  ! 

CMS  Reports  Clearance  Officer.  CMS  Office 
of  Information  Services.  Securilv  and 
Standards  Group.  Division  of  CMS  Enterprise 
Standards 

IFR  Uo(    111 -24742  Filed  10-2-01;  8:45  ami 

nUJNC  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medteare  &  Medicaid 
Services 


[CMS-4029-N] 


I 


Medicare  Program:  Request  for 
Nominations  for  ttie  Advisory  Panel  on 
Medicare  Education 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACDON:  Notice. 

SUMMARY:  This  notice  request'; 
nominations  for  individuals  to  serve  on 
the  Advison,-  Panel  on  Medicare 
Education  (the  Panel)  The  Panel 
advises  and  makes  recommendations  to 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Sen-ices  (C^MS). 
on  opportunities  for  CMS  to  optimize 
the  effectiveness  of  the  .National 
Medicare  Education  Program  and  other 
CMS  programs  that  help  Medicare 
beneficianes  understand  Medicare  and 
the  range  of  Medicare  options  available 
under  the  Medicare+Choice  program 
EFFECTIVE  DATE:  .Nominations  will  b^- 
considered  if  we  receive  them  at  the 
appropriate  address,  provided  below,  no 
later  than  500  pm.  on  October  29.  2001. 
ADDRESSES:  Mail  or  deliver  nominations 
to  the  following  address:  .Nancv  M 
Caliman,  Center  for  Benefician,  Choices. 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Securitv  Boulevard,  S2- 
23-05,  Baltimore  MD,  21244-1850 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Caliman,  Health  Insurance 
Specialist,  Division  of  Partnership 
Development,  Center  for  Beneficiarv 
Choices,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  S2-23-05,  Baltimore',  MD. 


21244-1850,  (410)  786-5052.  Please 
refer  to  the  CMS  Advisor}-  Committees 
Informatirin  Line  (1-877-449-5659  toll 
free)/(410-78H-q379  local)  or  the 
Internet  {http://iuvw.hcfa.gov/events/ 
apmt'/homepagf.htm]  for  additional 
information  and  updates  on  committee 
activities,  or  contact  Ms.  Caliman  via  e- 
mail  at  APME^^cms  hhs.gnv.  Press 
inquiries  are  handed  through  the  CMS 
Press  nffir-p  at  (202)  h9()-6145. 

SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  .Service  Act,  as 
amended,  grants  to  the  Secretarv  the 
authority  to  establish  an  advisory-  panel 
if  the  SecretdFN'  finds  the  panel 
necessary  and  in  the  public  interest.  The 
Secretarv  signed  the  charter  establishing 
this  Panel  on  lanuarv  21,  1999  and  the 
charter  renewing  the  Panel  on  January 
18,  2001.  The  Advisory  Panel  on 
Medicare  Education  advises  the 
Department  of  Health  and  Human 
Services  and  the  Centers  for  Medicare  & 
Medicaid  Services  on  opportunities  to 
enhance  the  effectiveness  of  consumer 
education  materials  serving  the 
Medicare  program 

The  goals  of  the  Panel  are  to  provide 
advice  on  the  following: 

•  Developing  and  implementing  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  Enhancing  the  Federal 
government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  Expanding  outreach  to  vulnerable 
and  underserwd  communities. 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program. 

•  Assembling  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and 
building  a  ( (immunity  infrastructure  for 
information,  counseling,  anfl  assistance. 

The  Panel  shall  consist  of  a  maximum    ' 
of  20  members  The  Chair  shall  either  be 
appointed  from  among  the  20  members, 
or  a  Federal  (jfficial  will  be  designated 
to  serve  as  the  Chair  The  charter 
requires  that  meetings  shall  be  held 
approximately  four  times  per  year. 
Members  will  be  expected  to  attend  all 
meetings.  The  members  and  the  Chair 
shall  be  selected  from  authorities 
knowledgeable  in  the  fields  of  senior 
citizen  adv()cac:y:  outreach  to  minority 
communities;  health  communications: 
disease-related  health  advocacy; 
disability  polic:y  and  access;  health 
economics  research;  health  insurers  and 
plans;  providers  and  clinicians;  and 
matters  of  labor  and  retirement;  and 


from  representatives  of  the  general 
public. 

This  notice  is  an  invitation  to 
interested  organizations  or  individuals 
to  submit  their  nominations  for 
membership  on  the  Panel.  Current 
members  whose  terms  expire  in  2002 
will  be  considered  for  reappointment,  if 
renominated,  subject  to  committee 
service  guidelines.  The  Secretary,  or  his 
designee,  will  appoint  new  members  to 
the  Panel  from  among  those  candidates 
determined  to  have  the  expertise 
required  to  meet  specific  agency  needs, 
and  in  a  manner  to  ensure  an 
appropriate  balance  of  membership. 

Each  nomination  must  state  that  the 
nominee  has  expressed  a  willingness  to 
serve  as  a  Panel  member  and  must  be 
accompanied  by  a  short  resume  or 
description  of  the  nominee's  experience. 
In  order  to  permit  an  evaluation  of 
possible  sources  of  conflict  of  interest, 
potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts.  Self-nominations  will  also  be 
accepted. 

(.Section  222  of  the  Public,  Health  .Service  Art 
(42  I'SC  217(a))  and  section  10(a)  of  Public 
Law  92-463  (5  T.S.C  .^pp.  2,  section  10(a) 
and  41  CFR  102-.T) 

(C^atalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  .Medicare — Hospital 
Insurance  Program:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  30.  2001. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

[FR  Doc.  01-24913  Filed  10-2-01:  8:45  am) 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  OOD-1543] 

Draft  Guidance  for  Industry;  Electronic 
Records;  Electronic  Signatures, 
Glossary  of  Terms;  Availability; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  24,  2001  (66  FR 
48886).  The  document  announced  the 
availability  of  a  draft  guidance  entitled 
"Guidance  for  Industry.  21  CFR  Part  11; 
Electronic  Records;  Electronic 
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Signatures,  Glossary  of  Terms."  The 
document  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 
DATES:  October  3,  2001 
FOR  FURTHER  INFORMATtON  CONTACT: 
Jovce  Strong.  Office  of  Policy,  Planning, 
and  Legislation  (HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
01-23805,  appearing  in  the  Federal 
Register  of  Monday,  September  24, 
2001,  the  following  correction  is  made: 
On  page  48886,  in  the  third  column. 
"[Docket  No.  OON-15431"  is  corrected  to 
read,  "[Dockci  No.  OOD-15431". 

Dated:  September  27.  2001 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-24768  Filed  10-2-01;  8  45  am] 
BILUNC  CODE  41G0-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaKh  Resources  and  Services 
Administration 

Amendment  to  ttw  Charter  of  the 
Advisory  Committee  on  Organ 
Transplantation 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  Notice  of  amendment  to  the 
Charter  of  the  Advisory  Committee  on 
Organ  Transplantation. 

SUMMARY:  The  Acting  Administrator, 
HRSA,  announces  an  amendment  to  the 
Charter  of  the  Advisory  Committee  on 
Organ  Transplantation  (ACOT)  to 
expand  the  scope  of  its  responsibilities 
and  increase  the  size  of  its  membership 
In  addition  to  its  current 
responsibilities,  the  Committee  has  been 
charged  with  advising  the  Secretary'  on 
ways  to  improve  Federal  and  other 
efforts  to  increase  organ  donation 
nationally.  The  number  of  allowable 
Committee  members  has  been  increased 
from  20  to  41.  Further,  it  has  been 
specified  that  the  term  of  service  of  the 
Committee  Chairperson  shall  be  1  year; 
new  member  terms  have  been  restricted 
to  2,  3  and  4  years;  management  and 
support  services  have  been  transferred 
to  the  Office  of  SpecialPrograms,  HRSA; 
and  meeting  frequency  has  been 
specified  as  approximately  3  times  per 
vear.  Revised  annual  cost  estimates  have 
been  provided. 

ADDRESSES:  Questions  concerning  this 
action  may  be  addressed  to  Jack  Kress. 
Executive  Director,  Advisory  Committee 
on  Organ  Transplantation,  Office  of 


Special  Programs.  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane.  Room  7-100.  Rockville,  ^4D 
20857.  A  request  for  a  copy  of  the 
Charter,  as  amended,  for  the  Advisory 
Committee  on  Organ  Transplantation 
should  be  submitted  to  Miguel  Kamat, 
M.D..M.P.H.,  Division  of 
Transplantation.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  7C-22.  Rockville.  MD 
20857.  or  may  be  viewed  on  the 
Division's  Web  site  at  w'ww  hrsa  gov/ 
OS  p/ dot 

FOR  FURTHER  INFORMATION,  CONTACT:  Jack 
Kress,  (301)443-8653. 
SUPPLEMENTARY  INFORMATION: 

On  September  28.  2000.  HRSA 
published  a  Federal  Register  Noiu  p 
regarding  establishment  of  the  .'\CX)T 
pursuant  to  42  CFR  121.12  and  Publu 
Law  92^63,  the  Federal  .advisory 
Committee  Act,  as  amended  (5  US  C. 
Appendi.x  2)  (65  FR  58279).  The 
unamended  Charter  included  sections 
on  the  purpose,  authority,  function, 
structure,  meetings,  compensation, 
annual  cost  estimates,  reports  and 
termination  dates  of  the  Committee  The 
expanded  scope  of  responsibilities  and 
increased  membership  of  the  ACOT  will 
ensure  that  the  Secretary  will  receive 
advice  on  all  aspects  of  organ  donation, 
procurement,  allocation,  and 
transplantation.  The  Amendment 
specifies  that,  as  one  of  its  principal 
functions,  the  Committee  shall  advise 
the  Secretary-  on  ways  to  maximize 
Federal  efforts  to  increase  living  and 
cadaveric  organ  donation  nationally 
The  additional  memliers  will  provide 
expert  input  to  the  deliberations  of  the 
ACOT  when  it  considers  questions  on 
organ  donation,  including  issues  on 
living  donation.  The  Committee  will 
advise  the  Secretary'  through  the 
Administrator.  HRSA.  on  all  the  above 
issues,  as  well  as  on  other  matters  that 
the  Secretary  may  seek 
recommendation 

The  Charter,  as  amended,  is  reprinted 
below. 

Advisory  Committee  on  Organ 
Transplantation  Charter,  as  Amended 

Purpose 

The  Department  of  Health  and  Human 
Services  (HHS)  has  a  vital  role  m 
safeguarding  and  promoting  publi( 
health  by  overseeing  the  development  of 
an  equitable  and  effecti\  e  organ 
donation,  procurement,  allocation,  and 
transplantation  system  in  the  United 
States.  The  recommendations  of  the 
Advisory  Committee  on  Organ 
Transplantation  will  facilitate  HHS 
efforts  to  oversee  the  Organ 
Procurement  and  Transplantation 


Network  (OPTN).  as  envisioned  in  the 
National  Organ  Transplant  .^i  ;  i>l  i'Jh4. 
as  amendeci 

Authority 

42  U.S.C.  217a;  Sec.  222  of  the  PHS 
Act,  as  amended;  42  CFR  121.12  (64  FR 
56661)  The  Committee  is  governed  by 
the  provisions  of  Public  Law  92—463,  as 
amended  (5  U.S.C.  Appendix  2).  which 
sets  forth  standards  for  the  formation 
and  use  of  advisory  committees. 

Function 

The  Committee  shall  advise  the 
Secretary,  acting  through  the 
Administrator.  Health  Resources  and 
Services  Administration  (HRSA),  on  all 
aspects  of  organ  donation,  procurement, 
allocation,  and  transplantation,  and  on 
such  other  matters  that  the  Secretary 
determines.  One  of  its  principal 
functions  shall  be  to  advise  the 
Secretary  on  wavs  tn  maximize  Federal 
efforts  to  increa.'-c  li\  wii:  and  cadaveric 
organ  donati'in  natn  -iirtlK 

The  ( .ominiitt-M'  shall   at  the  request  of 
the  Secretary,  review  sicmii'  ant 
proposed  OPTN  puln  i>'-  s.,' si.it'nd  for 
Sec;retarial  rtpprn\,u  v.  ■  ret  :  i;i.ii..':iil 
whether  the\  shnuiii  lie  iii.i(i< 
enforceable   It  shall  pr(i\i(i>'  -'yp-Tt 
input  to  the  Secretarv  on  th<'  l,iti-t 
advances  in  the  >(  lenre  df 
transplantation,  the  OIH'Ns  system  of 
collecting,  dissemmating  and  ensuring 
the  validity,  accurac  y  timeliness  and 
usefulness  of  data  and  additional 
medical,  publu  health,  ethn  ai    le^al, 
financial  cmerage,  and  sucioecunumic 
issues  that  are  rele\'ant  to 
transplantation 

StrurtuiT 

The  Committee  shall  (i insist  of  up  to 
41  members,  mrluding  the  Chair. 
Members  anti  Chair  shall  be  selected  by 
the  Secretary  from  indniduals 
knowledgeable  in  such  fields  as  organ 
donation   health  care  public  policy. 
transplantation  medicine  and  surgery, 
critical  c:are  medicine  and  other  medical 
specialties  involved  m  the  identification 
and  referral  of  donors,  non-physician 
transplant  professions,  nursing, 
epidemiolog) ,  immunology,  law  and 
bioethics.  behavioral  sciences. 
economics  and  statistics,  as  well  as 
representative.s  of  transplant  candidates, 
transplant  rec  ipients.  organ  donors,  and 
family  members  To  the  extent 
practicable,  Committee  members  should 
represent  the  minority,  gender  and 
>;eographu  diyersit\  of  transplant 
candidates,  transplant  recipients,  organ 
donors  and  family  menil)ers  served  by 
the  OPTN  The  .Set  rei,)i\  may  appoint 
non-\oting  K\  (  Hfi(  m  members,  or 
designees  of  sue  h  ufticials,  as  the 
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Secretar>'  deems  necessary  for  the 
Committee  to  effectively  carrv  out  its 
function. 

As  necessary,  standing  and  ad  hoc 
subcommittees,  composed  of  members 
of  the  parent  committee,  mav  be 
established  to  perform  specific 
functions  within  the  C^ommittees 
jurisdiction.  The  Department  Committee 
Management  Officer  shall  be  notified 
upon  establishment  of  each 
subcommittee,  and  shall  be  pro\  ided 
information  on  its  name,  membership, 
function,  and  estimated  frequency  of 
meetings 

Members  shall  be  invited  to  serve  for 
overlapping  4-year  terms,  except  that 
initially  the  Secretary  shall  appoint  a 
portion  of  the  members  to  terms  of  2 
years,  and  3  years  Terms  past  the 
termination  date  of  the  Committee  are 
contingent  upon  renewal  of  the 
Committee  by  appropriate  action  prior 
to  this  date  Members  mav  serve  after 
the  expiration  of  their  terms  until  their 
successors  have  taken  office.  The 
Secretary  shall  appoint  a  Chair  from 
among  the  Committee  members  to  serve 
for  a  term  of  1  year,  and  may  invite  the 
Chair  to  serve  additional  termfs) 

A  vacancy  on  the  Advisory 
Committee  shall  be  filled  in  the  manner 
in  which  the  original  appointment  was 
made  and  shall  be  subjected  to  any 
conditions  that  applied  with  respect  to 
the  original  appointment  An  individual 
chosen  to  fill  a  vacancy  shall  be 
appointed  for  the  remainder  of  the  term 
of  the  member  replaced.  The  vacancy 
shall  not  affect  the  power  of  the 
remaining  members  to  execute  the 
duties  of  the  Committee 

Management  and  support  services 
shall  be  provided  by  the  Office  of 
Special  Programs,  Health  Resources  and 
Services  Administration. 

Meetings  ' 

Meetings  shall  be  held  approximately 
3  times  per  year  at  the  call  of  the  Chair 
with  the  advance  approval  of  a 
Government  official,  who  shall  also 
approve  the  agenda.  A  Government 
official  shall  be  present  at  all  meetings 

A  majority  of  the  Committee  shall 
constitute  a  quorum. 

Meetings  shall  be  open  to  the  public 
except  as  determined  otherwise  bv  th^• 
Secretary  or  other  officials  to  whom  the 
authority  has  been  delegated.  Notice  ni 
all  meetings  shall  be  provided  to  the 
public. 

Meetings  shall  be  conducted,  and 
records  of  the  proceedings  kept,  as 
required  by  applicable  laws  and 
Departmental  regulations. 


Compensation 

Members  shall  be  paid  at  a  rate  not  to 
exceed  the  daily  equivalent  of  the  rate 
in  effect  for  Executive  Level  IV'  of  the 
Executive  Schedule,  for  each  day  they 
are  engaged  in  the  performance  of  their 
duties  as  members  of  the  Committee, 
Members  shall  receive  per  diem  and 
travel  expenses  as  authorized  bv  5 
U.S,C.  5703.  Title  5  V.SC...  as  amended, 
for  persons  employed  intermittently  in 
the  (Government  service.  Members  who 
are  officers  or  employees  of  the  United 
States  shall  not  receive  compensation 
for  service  on  the  Committee. 

Annual  Cost  Estimate 

Estimated  annual  cost  for  operating 
the  Committee,  including  compensation 
and  travel  expenses  for  members  but 
e.xcluding  staff  support,  is  $281 .144. 
Estimated  annual  person-years  of  staff 
support  required  is  2.45,  at  an  estimated 
annual  cost  of  $218,425 

Reports 

In  the  event  a  portion  of  a  meeting  is 
closed  to  the  public,  a  report  shall  be 
prepared  that  shall  contain,  at  a 
minimum,  a  list  of  members  and  their 
business  addresses,  the  Committee's 
function,  dates  and  places  of  meetings, 
and  a  summarv  of  Committee  activities 
and  recommendations  made  during  the 
fiscal  year.  A  copy  of  the  report  shall  be 
provided  to  the  Department  Committee 
Management  Officer. 

Termination  Date 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  Advisory 
Committee  on  CJrgan  Transplantation 
shall  terminate  two  years  from  the  date 
this  charter  is  approved. 

Dated   September  27.  2001, 
Elizabeth  M.  Duke. 
Acting  Administrator. 

IFR  Dor  m-24638  Filed  10-2-01:  8:4.5  ami 
BILUNG  CODE  4165-15-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Statement  of  Mission,  Organization, 
Functions  and  Delegation  of  Authority 

Part  {,.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  as  amended  at  60  FR  56606. 
November  9,  igt<5,  and  most  recently 
amended  at  61  FK  67048,  December  19, 
1996,  is  amended  to  reflect  a 
reorganization  of  the  Bemidji  Area 


Indian  Health  Service  (GFE).  The  . 
changes  are  as  follows: 

Delete  the  functional  statements  for 
the  Bemidji  Area  in  their  entirety  and 
replace  with  the  following: 

Section  GFE-00.  Bemidji  Area  Indian 
Health  Senice-Mission.  The  Bemidji 
Area  IHS  defines  its  mission  as  a 
commitment  to  the  well-being  and 
cultural  integrity  of  Indian  people 
through  a  participatory  and  consultative 
process.  The  goal  of  the  Bemidji  Area 
IHS  is  to  elevate  the  health  status  of 
American  Indian  and  Alaska  Native  (Al/ 
AN)  people  to  the  highest  possible  level 
by  (1)  providing  and/or  assuring 
availability.  (2)  providing  increasing 
opportunities  for  Indians  to  manage  and 
operate  their  own  health  programs;  and 

(3)  serving  as  an  advocate  for  Indian 
people. 

Section  GFE-10,  Functions.  Office  of 
the  Director  (GFEl I.  (1)  Plans,  develops 
and  directs  the  Area  program  within  the 
framework  of  IHS  policy  in  pursuit  of 
the  IHS  mission;  (2)  coordinates  the  IHS 
activities  and  resources  internally  and 
externally  with  those  of  other 
governmental  and  non-governmental 
programs;  (3)  ensures  the  full 
application  of  the  principles  of  Indian 
Preference  and  Equal  Employment 
Opportunity;  (4)  provides  Indian  Tribes 
and  other  Indian  community  groups 
with  ways  of  participating  in  the 
development  of  Indian  health  programs 
through  the  use  of  communications  with 
the  Tribal  Health  Board  that  develop  the 
goals  and  objectives  of  the  Bemidji  Area 
IHS;  and  (5)  promotes  optimum 
utilization  of  health  care  services 
through  development  of  networking 
strategies  between  State  Health  Offices 
and  IHS  Tribal  participation. 

Office  of  Self-Determination  (GFEl-1). 
(1)  Plans,  coordinates,  evaluates,  directs, 
and  implements  Public  Law  93-638.  the 
Indian  Self  Determination  and 
Education  Assistance  Act  program;  (2) 
plans,  coordinates,  evaluates,  directs 
and  implements  Public  Law  106-260, 
Section  513,  the  Tribal  Self-Governance 
Amendments  of  2000;  (3)  develops, 
coordinates,  and  monitors  the  program 
aspects  of  Tribal  contracts  and  grants; 

(4)  provides  technical  assistance  to 
Tribal  organizations  and  urban  groups; 

(5)  coordinates  and  stimulates 
consultant  activities  designed  to 
promote  Indian  participation  in  IHS 
health  programs;  (6)  serves  as  liaison 
with  State  and  Tribal  governments  as 
well  as  with  other  agencies  and 
organizations;  (7)  provides  a  bi-annual 
report  to  Tribes  and  Federal  Service 
Units  on  the  state  of  public  health  in  the 
Bemidji  Area;  (8)  interprets  policy  and 
provides  direction  in  the  conduct  of 
Self-Determination.  contracting, 
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comparting  and  grant.s  activities:  and  (9) 
plans,  develops,  and  provides  analvses 
of  resource  allocation  methodologies  for 
distribution  of  funds  to  Tribes  and 
Service  Units. 

Division  nf  Contracting  (GFEl-2]  (1) 
Interprets  policy  and  provides  direction 
in  the  conduct  of  the  Bemidji  Area 
procurement  and  grants  activities:  (2) 
administers  contracts  awarded  to  health 
care  organizations  for  urban  health  and 
substance  abuse  services  in  the  Bemidji 
Area:  and  (3)  manages  contract  activities 
for  sanitation  processes  and  Self- 
Determination  contract  procedures. 

Office  of  Program  Support  iGFE2l.  (1 ) 
Plans,  directs,  and  evaluates  on  all 
matters  related  to  Area  management  and 
administrative  support  activities  in  the 
area  of  financial  management,  personnel 
management,  area  procurement,  and 
Service  I'nit  operations;  (2)  interprets 
policv  and  provides  direction  in  the 
conduct  of  the  Area  business  office 
functions:  (3)  maintains  necessary 
liaison  with  various  components  of  the 
IHS  and  the  PHS  in  furtherance  of  Area 
management  activities:  (4)  advises  the 
Area  Director  on  all  matters  related  to 
the  administrative  operations  of  the 
Area  office  and  Service  Unit  operations: 
(5)  coordinates  and  stimulates  activities 
designed  to  promote  Indian 
participation  in  IHS  health  programs:  (6) 
plans,  evaluates,  coordinates  and 
implements  the  Area  environmental 
health  service  programs,  the  Facilities 
Management  Branch,  and  Biomedical 
Engineering  Branch:  (7)  provides 
direction  in  constructing,  improving 
and  extending  essential  sanitation 
facilities  in  Indian  homes  and 
communities:  and  (8)  provides  direction 
in  constructing,  maintaining  and 
improving  IHS  health  facilities. 

Environmental  Health  fi-  Engineering 
Branch  IGFE2-1I.  (1)  Ooordinates 
activities  designed  to  identify  problems 
and  effect  improvement  in  Indian 
homes,  communities,  and  work  and 
institutional  environments:  (2)  provides 
advisor)'  and  consultative  services 
regarding  sanitation  practices, 
hazardous  conditions  and  those 
phvsical.  social  and  behavioral  factors 
which  affect  the  environment:  and  (3) 
provides  management  of  owned  and 
leased  real  propertv,  including  quarters. 

Finance  Staff  (GFE2-2J.  (1)  Provides 
guidance  to  the  Area  on  financial 
management  activities  including 
program  policy  interpretation  in  budget 
formulation  and  execution:  (2)  provides 
financial  management  of  grants  and 
contracts:  and  (3)  monitors  Area  funds, 
controls,  and  provides  status  reports  to 
Area  management. 

Personnel  Staff  IGFE2-3I.  (1)  Plans. 
coordinates,  implements,  develops  the 


hiring/ staffing  program  to  ensure  the 
placement  of  qualified  staff  in  the 
Bemidji  Area, 

Monagemenl  Analysis  Staff  (GFE2-41 
(1)  Plans,  coordinates,  implements, 
develops  the  administrative  programs  in 
the  Bemidji  Area  in  directives, 
delegation  control  program,  record 
management  and  all  office  services 
functions, 

Ofiice  of  Clinical  Support  (GFE3).  (1) 
Plans,  coordinates,  implements, 
develops  and  evaluates  a  national 
recruitment/ retention  program  to  ensure 
a  cadre  of  qualified  health  professionals 
are  available  in  the  Bemidji  .^rea;  (2) 
identifies  program  resourt  es  in 
collaboration  with  State,  private  and 
other  Federal  agencies  for  public  health 
focuses  and  ensures  that  all  health  care 
services  delivered  in  the  Bemidii  .-XriM 
are  of  the  highest  quality  compatible 
with  available  resources:  (3)  plans, 
coordinates,  implements,  directs  and 
evaluates  the  Area  clinical  elements  as 
identified  by  Tribal  and  congressional 
mandates:  (4)  provides  for  the 
evaluation  and  assessment  of  health 
data  collection  activities  for  the  Bemidji 
Area:  (5)  coordinates  specific  hedlth 
related  data  collection  activities  by 
Tribes  and  IHS:  (6)  interprets  policv  and 
provides  direction  in  the  conduct  of  the 
<\rea  contract  health  program.  (7) 
provides  guidance  and  direction 
regarding  the  Area's  information 
resources  management;  and  (8)  dd\  ise> 
the  Area  Director  on  all  matters  related 
to  health  care  programs 

Management  Information  System!, 
Branch  1gFE3-1  Ml)  Provides  guidance 
and  direction  regarding  the  .Area's 
information  resources  management.  [2] 
develops,  coordinates  and  maintain.s 
Area  policy  and  standards  concerning 
information  resources  management,  ami 
(3)  installs,  maintains  and  trnuhleshndtv 
Resource  and  Patients  Management 
Svstem  (RPMS)  computer  equipment 

Behavioral  Health  Staff  iCFEJ-21.  (1) 
Plans,  coordinates,  implements  Area 
activities  related  to  mental  health  and 
substance  abuse,  including  state  liaison, 
development  of  qualitv  improvement 
efforts',  collaboration  on  software 
training  for  case  management  and  data 
collection. 

Health  Resourt^e  Management  Staff 
IGFE3-3I.  (1)  Works  with  Tribal  Service 
Unit  programs  through  the  provision  of 
technical  assistance  on  all  aspects  of  the 
'  contract  health  service  program, 
including  development  of  equitahle 
allocation  methods  and  polii  \ 
formulation. 

Health  Professions  Recruitni^^nt  Staft 
{GFE3-4I  (1)  Provides  assistance  to 
Federal  Service  Units  and  Tribal 
programs  in  the  recruitment  oi 


pbysicians.  dentists,  mid-level  provider 
staff  and  allied  health  staff. 

Health  Information  Staff  IGFE3-5J.  (1) 
Serves  as  software  program  manager  for 
all  health  service  data  collection:  (2) 
coordinates  Health  Promotion/Disease 
Prevention  initiatives:  (3)  develops 
surveillance  process  for  Government 
Performance  and  Results  Act:  (4) 
provides  training  on  RPMS  software 
program:  and  (5)  provides  technical 
assistance  for  accreditation  of  quality 
improvement,  privacy  act,  and 
information  coordination. 

Section  GFE-20.  Bemidji  Area.  IHS— 
Delegation  of  Authorit}'.  All  delegations 
and  redelegations  of  authority  made  to 
officials  in  the  Bemidji  Area,  IHS  that 
were  in  effect  immediately  prior  to  this 
reorganization,  and  that  are  consistent 
with  this  reorganization,  shall  continue 
in  effect  pending  further  redelegation. 

This  reorganization  shall  be  effective 
on  the  date  of  signature. 

Dated   Sppfpmlwr  27.  2001. 
Michael  H  Trujiilo, 

Assistant  Surgeon  General.  Director.  Indian 
Health  Service. 
IFR  Doc.  01-24769  Filed  10-2-01:  8:45  ami 

BILLING  CODE  4160  i&*« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-71] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 
Information  Request  to  Owners  of 
HUD-Assisted  Muttifamily  Housing  In 
Boston,  Pursuant  to  Section  III. A  of 
Consent  Decree  in  N.A.A.C.P.,  Boston 
Chapter  v.  Martinez 

AGENCY:  Office  of  the  Chief  Information 

Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMBl  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
2.2001. 

ADDRESSES:  Interested  persons  are 
iin  ile<i  tn  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2510-0008)  and 
shiuild  be  sent  to:  Joseph  F.  Lackey.  )r.. 
UMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235. 
New  Fxecutive  Office  Building. 
Washington.  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  ManagPinHnt 
Officer.  Q,  Department  of  Housint;  and 
Urban  Development.  4.51  Seventh  Street. 
Southwest.  Washington.  DC  20410:  e- 
mail  \Vavnf'_EddinsQHl'D  gov; 
telephone  ;2D2i  708-2  i74  This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  GMB  mav  be  obtained 
from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  crjllection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  L'.SC  Chapter  35)  The  notice 
lists  the  following  information:  f  1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information:  (3)  the  OMB 
approval  number,  if  applicable;  t4j  the 


description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agencv  form  number,  if  applicable: 
16J  what  members  of  the  public  will  be 
affected  by  the  proposals:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequencv  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revisions  of 
an  information  colle{:tion  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  f3MB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Information  request 
taowners  of  HUD-assisted  multifamilv 


housing  in  Boston,  pursuant  to  Section 
III. A  of  Consent  Decree  in  N.A.A.C.P., 
Boston  Chapter  \\  Martinez 

OMB  Approval  Number:  2510-0008. 

Form  Numbers:  HUD- 2 3 00 2. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  L'se: 
Pursuant  to  Section  III. A  of  the  Consent 
Decree  in  NAACP,  Boston  Chapter  v. 
Martinez,  as  modified,  HUD  is  required 
to  submit  annual  reports  to  the  Court 
setting  forth  the  current  racial  makeup, 
family  composition,  and  vacancy  rate  of 
HUD-assisted  multifamilv  rental 
housing  located  in  the  City  of  Boston. 
The  information  is  required  to  prepare 
reports  to  determine  if  there  has  been 
any  progress  toward  achieving  the  goal 
of  the  Decree. 

Respondents:  Business  or  other  for   • 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  Annually. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Reporting  burden 


213 


213 


Total  Estimated  Burden  Hours.  213. 
Status:  Reinstatement,  with  change. 

.\uthority:  Section  :3507  of  the  Paperwork 
Rpiiuction  .\(:t  of  1995,  44  U.S.C.  35.  as 

amended. 

U-ii'jd:  September  27.  2001.       j 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 

Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-24655  Filed  10-2-01;  8:45  am] 

BILLrNG  CODE  4210-72-M 


DEPARTMEhfT  OF  INTERIOR 

Fish  and  Wildlife  Service      | 

Availability  of  an  Environmental  Action 
Statement  and  Receipt  of  an 
Application  From  Paramount  Farming 
Company  for  a  Permit  To  Enhance  the 
Survival  of  the  San  Joaquin  Kit  Fox  in 
Kern  County.  CA 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Notice  of  Availability. 


SUMMARY:  Paramount  Farming  Company 

(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
enhancement  of  survival  permit 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  .\ct  of  1973,  as 
amended.  The  permit  application 
includes  a  proposed  Safe  Harbor 
Agreement  (.Agreement)  betwe'en  the 
Applicant  and  the  Service.  The 
Agreement  allows  for  management  and 
conservation  (if  the  endangered  San 


Joaquin  kit  fox  {Vulpes  macrotis  mutica) 
on  1,668  acres  of  private  land,  owned  by 
the  Applicant,  between  the  Lost  Hills  oil 
field  and  the  California  Aqueduct,  in 
western  Kern  County.  The  proposed 
duration  of  both  the  Agreement  and 
permit  is  3  years,  and  (an  be  extended 
on  an  annual  basis. 

The  Service  has  made  a  preliminary 
determination  that  the  proposed 
Agreement  and  permit  application  are 
eligible  for  categnrit  al  exclusion  under 
the  National  Environmental  Policy  Act 
of  1969.  The  basis  for  this  determination 
is  contained  in  an  Environmental 
Acti(m  Statement,  which  also  is 
available  for  public  review. 
DATES:  Written  comments  should  be 
r,.,  ^'ivmH  on  or  before  November  2,  2001. 
ADDRESSES:  tjnnments  should  be 
addressed  to  Chief,  Conservation 
Planning  Division.  Fish  and  Wildlife 
ServK  e,  2H00  ('.(jttage  Way.  W-2605, 
Sacramento.  California.  95825-1846  or 
sent  bv  facsimile  to  (916)  414-6713. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Jones.  Fish  and  Wildlife 
Biologist,  at  (9161  414-6600  (see 
ADDRESSES) 

SUPPLEMENTARY  INFORMATION: 
Dotument  .Availability 

Induidual^  wishing  copies  of  the 
ap[)li(:ation,  .Agn.'enient.  and 
Environmental  Action  Statement  should 
immediately  contact  the  Service  by 
telephone  at  (916)  414-6600  or  by  letter 
to  the  Sacramento  Fish  and  Wildlife 
Office.  Copies  of  the  documents  are  also 


available  for  public  inspection  at  the 
Sacramento  Fish  and  Wildlife  Office 
during  regular  business  hours. 

Background 

Under  a  Safe  Harbor  Agreement, 
participating  landowners  voluntarily 
undertake  management  activities  on 
their  property  to  enhance,  restore,  or 
maintain  habitat  benefitting  species 
listed  under  the  Endangered  Species  Act 
of  1973,  as  amended.  Safe  Harbor 
Agreements  encourage  private  and  other 
non-Federal  property  owners  to 
implement  conservation  efforts  for 
listed  species  by  assuring  property 
owners  they  will  not  be  subjected  to 
increased  property  use  restrictions  if 
their  efforts  attract  listed  species  to  their 
property  or  increase  the  numbers  or 
distribution  of  listed  species  already  on 
their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22(c). 

The  Applicant  has  developed  the 
proposed  Agreement  for  the 
conservation  of  the  endangered  San 
Joaquin  kit  fox  on  1 ,668  acres  of  their 
land  in  Kern  County,  California.  The 
escape  dens  are  being  placed  purposely 
in  an  active  acricultural  area  to 
determine  if,  while  foraging  in 
agricultural  fields,  San  Joaquin  kit  foxes 
can  escape  predation  by  coyotes,  red 
foxes,  and  other  canids.  During  the  3- 
year  period,  some  escape  dens  may  be 
relocated  in  response  to  data  from  the 
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study.  Approximately  25  escape  dens 
will  be  installed  in  above-ground 
mounds,  to  reduce  the  risk  of  flooding 
from  crop  irrigation,  especially  with 
regard  to  row  crops.  Of  these, 
approximately  four  will  consist  of  a 
concrete  or  metal  chamber  that  is 
generally  buried  several  feet  below  the 
surface  and  connected  to  the  surface  by 
means  of  one  or  two  8-inch  pipes.  The 
remaining  escape  dens  will  be  suitable 
diameter  pipes  placed  on  the  surface 
and  covered  with  dirt  in  such  a  way  as 
to  leave  one  or  both  ends  of  the  pipe 
open.  The  total  surface  area  buffer 
around  the  escape  den  sites  that  needs 
to  be  kept  free  of  earth  moving 
activities,  planting,  or  other  disturbance 
will  be  no  less  than  10  feet  and  up  to 
30  feet  when  possible.  To  minimize  the 
amount  of  affected  agricultural  land,  the 
escape  dens  will  be  located  along 
existing  agricultural  roads,  irrigation 
canals,  or  other  areas  not  in  current 
agricultural  use.  To  optimize 
distribution,  some  escape  dens  may  be 
located  on  land  currently  in  agricultural 
use.  Use  of  the  escape  dens  will  be 
monitored  by  the  Endangered  Species 
Reco\'er\'  Program,  a  cooperative 
research  program  based  out  of  California 
State  University  at  Fresno.  California. 
Monitoring  will  be  conducted  using 
radio  telemetry  of  radio-collared  San 
Joaquin  kit  fox.  spotlighting,  track 
plates,  remote  cameras,  and  physical 
inspection.  Scheduling  of  all  activities 
related  to  this  project  will  occur  to 
ensure  that  there  is  no  interference  with 
agricultural  activities  on  Paramount 
Farm's  land. 

Threats  to  survival  of  the  San  Joaquin 
kit  fox  include  loss  and  degradation  of 
habitat  by  agricultural  and  industrial 
developments  and  urbanization,  and 
fragmentation  of  habitat  by  development 
and  roads,  as  detailed  in  the  Recovery 
Plan  for  Upland  Species  of  the  San 
Joaquin  Valley  prepared  by  the  Service 
in  1998.  The  Agreement  provides  a  net 
conservation  benefit  to  San  Joaquin  kit 
fox  by  (1)  providing  information  about 
San  Joaquin  kit  fox  use  of  escape  dens 
on  agricultural  lands  and  (2)  facilitating 
movement  of  San  Joaquin  kit  fox  across 
agricultural  lands.  The  biological  goal  of 
San  Joaquin  kit  fox  conservation 
measures  in  the  Agreement  is  to 
improve  movement  of  San  Joaquin  kit 
foxes  between  populations  that  are 
becoming  more  and  more  isolated. 
Recovery  of  the  species  would  be 
enhanced  by  more  movement  of  San 
Joaquin  kit  foxes  between  populations 
and  lower  predation  rates  of  San 
Joaquin  kit  fox  on  agricultural  lands. 
Consistent  with  the  Service's  Safe 
Harbor  Agreement,  regulation  and 
policy,  under  the  Agreement,  the 


Service  would  issue  a  permit  to  the 
Applicant  authorizing  incidental  takf  a.s 
a  result  of  normal  agricultural  activities 
on  the  1.668  acres  Cotton,  barley, 
wheat,  and  safflower  are  grown  on  about 
69  percent  of  these  acres;  pistachios 
cover  about  21  percent,  and  almonds  5 
percent.  Approximately  5  percent  is  a 
former  orchard  that  is  now  a  disced 
field.  Normal  agricultural  practices  that 
are  expected  to  occur  on  these  lands  and 
that  are  proposed  to  be  included  in  the 
Agreement  are  discing,  irrigation,  and 
harvesting.  Application  of  pestit  ides 
will  not  be  covered  by  the  .Safe  Harbor 
Agreement. 

The  Applicant  also  will  receive 
incidental  take  authorization,  should 
San  Joaquin  kit  fox  activitv  on  their  land 
be  enhanced  through  the  artificial 
escape  dens.  While  unlikely,  it  is 
possible  that  in  the  course  of  normal 
agricultural  activities,  a  San  joaquin  kit 
fox  accidentlv  could  be  injured  or 
killed. 

This  Agreement  will  allow  the 
.Applicant  to  remove  the  artificial  escape 
dens  and  return  the  area  to  it  s  prior,  or 
baseline  condition  (;  e..  no  San  Joaquin 
kit  fox  dens)  after  .3  years,  if  so  desired 
by  the  Applicant. 

The  Service  has  made  a  preliminan> 
determination  that  approval  of  the 
Agreement  qualifies  as  a  categoric  a! 
exclusion  under  the  National 
Environmental  Policy  Act.  as  provided 
bv  the  Department  of  Interior  Manual 
(516  DM  2.  Appendix  1  and  516  DM  6. 
Appendix  1)  based  on  the  folhjwing 
criteria;  (1)  Implementation  of  the 
Agreement  would  result  in  minor  or 
negligible  effects  on  federallv  listed. 
proposed,  and  candidate  species  and 
their  habitats;  (2)  implementation  of  the 
Agreement  would  result  in  minor  or 
negligible  effects  on  other 
environmental  values  or  resources:  and 
(3)  impacts  of  the  Agreement, 
considered  together  with  the  impacts  of 
other  past,  present  and  reasonably 
foreseeable  similarly  situated  projects 
would  not  result,  over  time,  in 
cumulative  effects  to  environmental 
values  or  resources  which  would  be 
considered  significant.  As  more  fully 
explained  in  our  Environmental  Action 
Statement,  the  Agreement  qualifies  for  a 
Categorical  Exclusion  from  NEPA  for 
the  following  reasons; 

1.  Approval  of  the  Agreement  would 
result  in  minor  or  negligible  effects  on 
the  San  Joaquin  kit  fox.  The  Service 
does  not  anticipated  significant  direct  or 
cumulative  effects  to  the  San  Joaquin  kit 
fox  resulting  from  the  proposed  proiert 

2.  Approval  of  the  Agreement  would 
not  have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 


involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  Agreement  would 
not  result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  WildUfe  Coordination  Act. 
nor  does  it  threaten  to  violate  a  Federal, 
Stalii,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment 

5  Approval  of  the  Agreement  would 
establish  a  precedent  for  future  actions 
or  represent  a  decision  in  principle 
about  future  actions  with  potentially 
significant  environmental  effects. 

Based  upon  this  preliminar>' 
determination,  we  do  not  intend  to 
prepare  further  NEPA  documentation. 
The  Service  will  consider  public 
comments  in  making  it  final 
determination  on  whether  to  prepare 
such  additional  documentation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  and  pursuant  to 
implementing  regulations  for  NEPA  (40 
(  ;FR  1506.6)  All  comments  received  on 
the  permit  application  and  Agreement, 
including  names  and  addresses,  will 
become  part  of  the  Administrative 
record  and  may  be  released  to  the 
public  We  will  evaluate  the  permit 
application,  the  Agreement,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act  and  NEPA  regulations.  If  the 
requirements  are  met.  the  Service  will 
sign  the  proposed  .^greement  and  issue 
an  enhancement  of  survival  permit 
under  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  to  the 
.Applicant  for  take  of  San  Joaquin  kit  fox 
incidental  to  otherwise  lawful  activities 
of  the  pro)Pct  The  Service  will  not  make 
a  final  decision  until  after  the  end  of  the 
30-dav  comment  period  and  will  fully 
consider  all  <  omments  received  during 
the  comment  period 

Dated;  September  27.  2001. 
Duane  K.  McDermond, 

Acting  Deputy  Manager.  California/Nevada 
Operations  Office.  Fish  and  Wildlife  Senice. 
Sacramento.  California. 
FR  nor   m    24^=19  Filed  10-2-01,  8;4.S  am) 

BH.UNG  CODE  4130-5S-P 


50446 


I 
Federal  Register  /  Vol.  66.  No.  192 /Wednesday.  October  3,  2001 /Notices 


DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tWY-920-1320-£M,  WYW136142] 

Federal  Coal  Lease  Modification 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Documentation  of  Land  L'se  Plan 
Conformance  and  Determination  of 
NfEPA  Adequacy  (DNA)  and  notice  of 
public  hearing  on  the  Modification  of 
Federal  Coal  Lease  \VYW136142  at  the 
North  Antelope/Rochelle  Mine  Complex 
operated  by  Powder  River  Coal 
Company,  in  Campbell  County.  WY. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NTPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  DNA  for  the 
modification  of  Federal  coal  lease 
VVY\V136142  in  the  Wyoming  Powder 
River  Basin,  and  announces  the 
scheduled  date  and  place  for  a  public 
hearing  pursuant  to  43  CFR  3432. 
3425.3  and  3425  4.  The  draft  DNA 
addresses  the  impacts  of  modifying  this 
Federal  coal  lease  and  mining  the 
modification  area  as  a  part  of  the  North 
iAntelope/Rochelle  Mine  Complex 
operated  by  Powder  River  Coal 
Company,  in  Campbell  Countv.  VVY. 
The  purpose  of  the  hearing  is  to  solicit 
public  comments  on  the  DNA.  the  fair 
market  value,  the  maximum  economic 
recovery,  and  the  proposed 
noncompetitive  offer  of  the  coal 
included  in  the  proposed  lease 
modification.  This  lea.se  modification  is 
being  considered  for  offer  as  a  result  of 
a  request  received  from  Powder  River 
Coal  Company  on  June  19,  2000  The 
tract  as  requested  includes  about  19.97 
acres  containing  approximately  2.5 
million  tons  of  Federal  coal  reserves 
DATES:  A  public  hearing  will  be  held  at 
7  p.m.  MDT.  on  October  9.  2001,  at  the 
Clarion  Western  Plaza  Motel,  2009  S 
Douglas  Highway.  Gillette.  Wyoming. 
Written  comments  on  the  DNA  will  be 
accepted  on  or  before  November  2, 
2001 

ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
DNA  to  the  BLM  Casper  Field  Office. 
Attn:  Mike  Karbs,  2987  Prospector 
Drive.  Casper,  WY  82604;  or  you  mav  e- 
mail  them  to  the  attention  of  Mike  Karbs 
at  casper  wymail@blm.gov;  or  fax  them 
to  307-261-7587. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Karbs  or  Nancy  Doelger  at  the 
above  address,  or  phone:  307-261-7600. 


SUPPLEMENTARY  INFORMATION:  The  BLM 
Casper  Field  Office  has  received  a 
request  to  mudif\  an  existing  Federal 
coal  lease  at  the  North  Antelope/ 
Rochelle  Mine  Complex.  This  mine  is 
operated  by  Powder  River  Coal 
Company,  and  is  located  in  Campbell 
Countv.  WY.  approximately  20  miles 
southeast  of  Wright  On  June  19,  2000. 
Powder  River  Coal  Company  filed  an 
application  with  the  BLM  to  modify 
Federal  lease  WVWl 36142  by  adding 
the  following  lands: 

T,  41  N.,  R.  70  W..  6th  PM,  Wyoming 

Section  18:  Lot  6  (NV2)  or  (NV2NWV4NE'  4) 

This  tract  is  adjacent  to  Powder  River 
Coal  (k)mpanv's  North  Antelope/ 
Rochelle  Mine  Cornplex  and  includes 
19.97  acres  more  or  less  with  an 
estimated  2.5  million  tons  of  coal.  This 
application  was  filed  as  a  lease 
modification  under  the  provisions  of  43 
CFR  3432. 

BLM  believes  that  this  lease 
modification  serves  the  interests  of  the 
United  States  because  it  allows  for  a 
more  efficient  recovery  of  coal  in  a 
narrow  or  "neck"  area  of  the  current 
lease.  This  modification  area  is  logically 
recovered  as  a  part  of  the  planned 
operations  on  the  existing  lease,  and 
while  this  area  r;ould  be  recovered  as 
part  of  a  later  competitive  coal  lease 
tract,  that  is  not  a  certainty  If  this  coal 
is  recovered  in  concert  with  the  existing 
lease,  it  would  result  in  minimal 
additional  surfac:e  disturbance. 

BL.M  further  believes  that  there  is  no 
current  competitive  interest  in  the  lands 
proposed  for  lease  modification, 
although  as  noted  above,  this  area  could 
be  recovered  as  part  of  a  later 
competitive  coal  lease  tract,  but  that 
may  or  may  not  occur.  This  lease 
modification  would  not  reduce  the 
competitive  value  of  a  later  competitive 
coal  lease  tract.  Under  the  lease 
modification'  process,  the  modified 
lands  would  be  added  to  the  existing 
lease  without  competitive  bidding. 
Before  offering  the  lease  modification 
the  BLM  will  prepare  an  appraisal  of  the 
fair  market  value  of  the  lease.  The 
I  nited  States  would  receive  fair  market 
value  of  the  lease  for  the  added  lands. 

The  proposed  lease  modification  is 
within  the  mine  permit  area  of  the 
North  .'Xntelope/Rochelle  Mine 
Complex  No  new  facilities  or 
employees  would  be  nf>eded  to  mine  the 
coal.  Haul  distances  would  not  be 
increased  If  production  at  the  North 
Antelope/Rochelle  Mine  continues  at 
the  2000  rate  of  70  million  tons  of  coal, 
the  2.5  million  tons  of  coal  included  in 
the  proposed  lease  modification  would 
represent  less  than  one-half  month  of 


production.  The  lands  have  most 
recently  been  studied  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  as  part  of  the  Powder 
River/Thundercloud  LBA  EIS  (lease  by 
application  environmental  impact 
statement),  as  well  as  several  earlier 
NEPA  analyses.  BLM  prepared  a  DNA 
for  this  action  to  make  most  effective 
use  of  these  existing  NEPA  analyses.  If 
this  tract  is  modified  into  the  current 
lease,  the  new  lands  must  be 
incorporated  into  the  existing  mining 
plans  for  the  North  Antelope/Rochelle 
Mine  Complex.  The  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  is  a  cooperating  agency  in  the 
preparation  of  the  environmental 
document  because  it  is  the  Federal 
agency  that  is  responsible  for  any 
required  actions  necessary  to 
incorporate  these  lands  into  the  current 
mining  plan. 

BLM  conducted  scoping  during 
August  2001,  soliciting  specific 
concerns  that  should  be  considered  in 
processing  this  modified  Jease 
application,  with  scoping  comments 
accepted  through  September  7,  2001. 
The  DNA  addresses  issues  identified  or 
information  received  during  this 
scoping  period  for  the  proposed  lease 
modification.  In  addition  to  preparing 
the  DNA.  BLM  will  also  develop 
possible  stipulations  regarding  mining 
operations,  determine  the  fair  market 
value  of  the  tract  and  evaluate 
maximum  economic  recovery  of  the  coal 
in  the  proposed  tract  while  processing 
this  lease  modification. 

Comments  on  the  DNA.  the  fair 
market  value,  the  maximum  economic 
recovery,  and  the  proposed 
noncompetitive  offer  of  the  coal 
included  in  the  proposed  lease 
modification,  as  well  as  scoping 
comments  already  received,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  address  below  during 
regular  business  hours  (7:45  a,m,-4:30 
p.m.).  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominendy  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 
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Dated:  August  30.  2001. 
Alan  RabinofT. 

Deputy  State  Director.  Minerals  and  Lands. 
IFR  Doc.  01-24662  Filed  10-2-01:  8:4.t  ami 
BILUNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-020-01-1310-EI] 

Notice  of  Intent  To  Prepare  Planning 
Analyses/Environmental  Assessnrtents 

AGENCY:  Bureau  of  Land  Management 

(BLAl).  Interior. 

ACTION:  Notice  of  intent  to  preparp 

planning  analyses/environmental 

assessments. 


SUMMARY:  The  Jackson  Field  Office. 
Eastern  States  will  prepare  Planning 
Analyses/Environmental  Assessments 
(PA/EA)  to  consider  leasing  scattered 
tracts  of  Federal  mineral  estate  for  oil 
and  gas  exploration  and  development. 
This  notice  is  issued  pursuant  to  Title 
40  Code  of  Federal  Regulations  (CFR) 
1501.7  and  Title  43  CFR  1610.2(c).  The 
planning  effort  will  follow  the 
procedures  set  forth  in  Title  43  CFR  part 
1600.  The  public  is  invited  to 
participate  in  this  plaiming  process, 
beginning  with  the  identification  of 
planning  issues  and  criteria. 
DATES:  Comments  relating  to  the 
identification  of  planning  issues  and 
criteria  will  be  accepted  for  30  days 
from  the  date  of  this  publication. 
ADDRESSES:  Send  comments  to:  Bureau 
of  Land  Management,  Jackson  Field 
Office,  411  Briarwood  Drive,  Suite  404, 
Jackson,  MS  39206. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Reiss,  Lead  for  PA/EA,  Jackson  Field 
Office,  (601-977-5400). 
SUPPLEMENTARY  INFORMATION:  The  BLM 
has  responsibility  to  consider 
nominations  to  lease  Federal  mineral 
estate  for  oil  and  gas  exploration  and 
development.  An  interdisciplinary  team 
will  be  used  in  the  preparation  of  the 
PA/EAs.  Prehminary  issues,  subject  to 
change  as  a  result  of  public  input,  are 
(1)  potential  impacts  of  oil  and  gas 
exploration  and  development  on  the 
surface  resources  and  (2)  consideration 
of  restrictions  on  lease  rights  to  protect 
surface  resources.  The  nimiber  of 
separate  analyses  that  will  be  prepared 
for  the  tracts  will  depend  on  their 
proximity  to  each  other.  Tract  locations, 
along  with  acreage,  are  listed  below. 

Alabama.  Clarke  County,  St.  Stephens 
Meridian 

T6.\'.  fl.3£— Section4; 

\V'2NEV4.SEV4NE'/4 


T  9  \.  R  1  £— Sw.fioii  :iV,  .S\V'-4N'\V'  , 

Alabama.  Conecuh  and  Monro*  Counties.  St. 
Stephens  Meridian 

T  6  S.  R  8  E—SetMon  34:  NEV*  SEV*. 

SE'4NE"4 
T6S.  fl  9  f— Section  Ifl: 

,S'2SE'4  WV  4.SE'4 

Alabama.  Lamar  County,  Huntsville 
Meridian 

T  16  S.  R  16  IV— Section  5:NV2NEV4. 
Section  11:  NE'/^SW'/*.  Section  20: 
N\V'4NE'. 

.Mabama,  St.  Clair  County.  Hunlsville 
Meridian 

7  13  S.  R  4  E— Se(  ti.m  24:  EVzEVz,  Section 

25:  NE'4NE'4 

Arkansas,  Ouachita  County.  5th  Meridian 

T15S.  R  14  VV— Section  31: 

NE'4NE'4NE>4SE'4 
7  2  5  S.  R  15  H— Section  23: 

S'.SE'4SE'4\V',\\V"4 

T  16S.R  14  IV— Se(ti<jn4 
NEV4NE''4NE'4SE'4 

Arkansas,  Yell  County,  5th  Meridian 

T5  \.  R2J  IV— Section  18 

N''2N'W'  4NE>  4.  NV2SV2NWV4NEV,. 

E'  zNW  4 
7  5  .V.  R  24  U— Section  13:  SE'ASEV, 

Louisiana,  East  Carroll  Parish.  Louisiana 
Meridian 

r  J8  .V  R  J.?  H— Sections  41    A2   4  1   4t. 
47.  48.  50  51,  52 

Louisiana,  Webster  Parish.  Louisiana 
Meridian 

T  19  N.  R  8  V\— Sertion  22. 
E''2N\V>4NE'4S\V'4 

Due  to  the  limited  scope  of  thi.s  PA/ 
EA  process,  public  meetings  are  not 
scheduled. 

Bruce  E.  Dawson, 

Field  Manager.  laclison  Field  Office 

IFR  Doc.  01-24663  Filed  10-2-01.  H  45  dii; 

nUJNG  CODE  «310-QJ-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

[WY^920-1320-EL;  WYW1 50210. 
WYW150318.  WYW151134,  WYW151643,  & 
WYW1 54001) 

Federal  Coal,  Environnr>ental  Impact 
Statement  and  Notice  of  Scoping 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on 
four  maintenance  lease  applications 
received  for  five  Federal  coal  tracts  in 
the  decertified  Powder  River  Ff>doral 
Coal  Production  Region.  Wyoming,  and 
Notice  of  Scoping. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  rec;eived  the 


following  cnmpctitiv  t'  coal  lease 
applications: 

lOn  Man  h  10,  2000.  Powder  River 
r.odi  Company  applied  for  a 
maintenance  cosil  lease  for 
appr'iMiririt.'!'.'  4.500  acres 
(appnxin i.i!'  Iv  564  million  recoverable 
tuns  of  ( i),ii    m  two  tracts  adjacent  to  the 
North  .\ri»i'!!'}»'  Rochelle  Mine  Complex 
in  Campbo;.  i     -.inty.  WY.  The  tracts. 
whif  h  arc  rclerred  to  as  the  NARO 
Nnrth  Leasf  hv  Application  (LBA)  Tract 
and  the  NARC)  South  LBA  Tract,  were 
assiKHPd  case  numbers  \VYWl50210 
and  WYW  154001.  respectivelv. 

2.  On  March  23.  2000.  Ark  Land 
Company  applied  for  a  maintenance 
( oal  lease  for  approximately  2.799.5 
acres  (approximately  383.6  million  in- 
})la(  e  Ions  nf  ( oal)  adjacent  to  the  Black 
Thunder  Mint-  m  Campbell  County. 
WY  The  trai  1,  which  is  referred  to  as 
the  Little  Thunder  LBA  Tract,  was 
assigned  (  asc  number  WYWl  50318.  On 
iune  14   JOOl,  .\rk  Land  Company  filed 
an  applicatuin  to  modify  the  Little 
Thunder  LB.^  Tract  .^s  currently  filed. 
the  tract  includes  approximately 

3  44*^  317  acres  and  440  million  tons  of 
recoverable  coal  reserves. 

3.  On  July  28,  2000,  Triton  Coal 
Company  applied  for  a  maintenance 
coal  lease  for  approximatelv  1 ,868  acres 
(approximately  17,<  2  million  inplace 
tons  of  coal)  adjacent  to  the  North 
Rochelle  Mine  in  Campbell  County, 
WY  The  tract   which  is  referred  to  as 
the  West  Roundup  LB.A  Tract,  was 
assigned  case  number  W'^'W  i  5 1 ''  34 

4.  On  September  12,  2000  .Antelope 
Ojal  Company  applied  for  a 
maintenance  coal  lease  for 
approximately  .L500  acres 
(approximately  292  5  million  in-plaoe 
tcms  of  coal)  adjacent  to  the  .Antelope 
Mine  in  Campbell  and  Converse 
Counties.  W"V  The  tract,  uhu  h  is 
referred  to  as  the  West  Antelope  LB.^ 
Tract,  was  assigned  case  number 
WYW151643  On  lunc  2"   2001, 
Antelope  Coal  Comparu  t;i<-ii  an 
application  to  motiiiv  the  \N">-t 
.^ntelope  LB;\  Tract  As  (  urretilly  filed. 
the  tract  int  ludes  approximately  3.542 
acres  and  2'^A  4  million  tons  of  in  place 
coal  reser\es 

The  tracts  were  applied  for  as 
maintenance  tract  LBAs  under  the 
provisions  of  43  CFR  3425  1  The 
Powder  Rivor  Regional  Coal  Team  (RCT) 
reviewed  these  lease  applications  at  a 
public  meeting  held  on  October  25. 
2000.  m  Chevenne  WY  The  RCT 
recommended  that  BLM  process  these 
four  lea.se  applications.  As  part  of  the 
LBA  process.  BLM  will  prepare  an 
environmental  analysis  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
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develop  possible  stipulations  regarding 
mining  operations,  determine  the  fair 
market  value  (FMV)  of  the  Federal  coal 
included  in  each  tract,  and  evaluate 
maximum  economic  recovers-  (MER)  of 
the  coal  in  each  proposed  tract 

BLM  has  determined  that  the 
requirements  of  N'EPA  would  he  h*'st 
served  by  preparing  one  environmental 
impact  statement  (EIS)  for  these  four 
lease  applications,  which  are  part  of  a 
contiguous  group  of  five  mines  located 
south  and  east  of  Wright.  WY.  The 
purpose  of  the  public  scoping  period 
and  public  scoping  meeting  is  to  allow 
interested  parties  to  submit  comments 
and/or  relevant  information  that  BL.M 
should  consider  in  preparing  a  draft  EIS 
and  in  evaluating  the  FMV  and  MER  of 
the  Federal  coal  included  in  these  four 
coal  lease  applications  in  the  VVvnming 
Powder  River  Basin. 
DATES:  Scoping  comments  should  h*- 
submitted  by  October  31.  2001.  in  order 
to  be  fully  considered  in  the  draft  EIS. 
A  public  scoping  meeting  is  scheduled 
to  be  held  at  7  p,m,  on  Wednesdav. 
October  10.  2001.  at  the  Clarion  Western 
Plaza  Motel.  2009  S.  Douglas  Highway. 
Gillette,  WY 

If  you  have  concerns  or  issues  that 
you  believe  the  BLM  should  address  m 
processing  this  exchange  proposal,  vnu 
can  express  them  verbally  at  the  scoping 
meetings;  or  you  can  mail,  e-mail  or  fax 
written  clomments  to  BLM  at  the 
addresses  given  below  bv  October  31, 
2001 

ADDRESSES:  Please  address  questions, 

comments  or  concerns  to  the  BL.M 
Casper  Field  Office,  Attn:  Nancv 
Doelger.  2987  Prospector  Drive.  Casper, 
WY  82604.  fax  them  to  307-261-7587. 
or  send  e-mail  comments  to  the 
attention  of  Nancy  Doelger  at 
casper     wymail@blm.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPLEMENTARY  INF0RMATK3N:  On  March 
10,  2000.  Powder  River  Coal  C^ompany 
filed  a  coal  lease  application  for  the 
following  lands  in  two  tracts  adjacent  to 
the  North  Antelope/Rochelle  Mine 
Complex  in  Campbell  County,  WY: 

NARO  North— WTW 1502 10 

T  42  N  .  R  70  W  .  6th  PM.  VVvoming 

Section  28:  Lots  5-16; 

Section  29  Lnt.s  5-16: 

Sei  tion  30:  Lots  9-20: 
T  42  N  .  R.  71  W    6th  PM.  Wyoming 

Section  25;  Lots  5-15; 

Section  26:  Lots  7-10: 

Section  35:  Lots  1,  2.  7-10.  15    ih 

Containing  2,-369  :i8  ai  res,  more  nr  less. 

NARO  South— WYW  154001 

T.  41  N..  R.  70  W  .  6th  PM.  Wyoming 


Section  19:  Lots  6-11,  12(SVi),  13-20; 
Section  20:  Lots  StSVz),  BfS'/z),  7(SV2), 

8(SV2),  9-16; 
Section  21:  Lots  5(S'/2).  12,13; 
Section  28:  Lots  3-6,  11.  NE' ^  SW'A; 
Section  29:  Lots  1-12; 
Set:tion  30:  Lots  5—12. 
Containing  2,133.635  acres,  more  or  less. 

The  tracts  as  applied  for  include  an 

estimated  564  million  tons  of 
recoverable  (,oal.  According  to  the 
application  filed  for  the  NARO  North 
and  NARO  South  LBA  Tracts,  mining 
the  coal  included  in  these  maintenance 
tracts  would  extend  the  life  of  the  North 
.■\ntelope/Rochelle  Mine  Complex. 

On  March  23.  2000.  Ark  Land 
C()mpan\  filed  a  coal  lease  application 
for  lands  adjacent  to  the  Black  Thunder 
Mine  in  Campbell  County.  WY.  The 
following  lands  are  included  in  the  tract 
as  f:urrentlv  filed: 

Little  Thunder— WYVVl 503 18 

T.  43  N..  R,  71  W.,  6th  PM,  Wyoming 

Section  2:  Lots  5,  6,  11-14.  19.  20: 

Section  11:  Lots  1.  2,  7-10.  15.  16; 

Section  12:  Lots  2  (WVi  and  SE'A).  3-16; 

Section  13:  Lots  1-16; 

Section  14:  Lots  1,  2,  6-9,  14,  15; 

Section  24:  Lots  1-16; 

Section  25:  Lots  1.  2,  7-10,  15.  16; 
T.  44  N.,  R.  71  W.,  6th  PM.  Wyoming 

Section  35:  Lots  1,  2,  7-10,  15.  16. 

I  Containing  3,449.317  acres  more  or  less. 

The  tract  includes  an  estimated  440 
million  tons  of  in-place  coal.  According 
to  the  application,  the  coal  is  needed  to 
maintain  e.xisting  mining  operations  at 
the  Black  Thunder  Mine  and  would  be 
used  for  electric  power  generation. 

On  July  28.  2000.  Triton  Coal 
Company,  LLC  filed  a  coal  lease 
application  for  the  following  lands 
adjacent  to  the  North  Rochelle  Mine  in 
Campbell  Countv,  WY: 

West  Roundup— WYW  151 134 

T  4J  \  .  R.  70  W..  bth  PM,  Wyoming 

Sf<  tiun  6:  Lots  8-23; 

Section  7:  Lots  5-14; 

Section  8:  Lots  1-12; 

Section  9:  Lots  11.12.14: 
T.  43  N.,  R.  70  W..  6th  PM,  Wyoming 

Section  31:  Lots  13-20; 
T.  42  N..  R.  71  W.,  6th  PM,  Wyoming 

Section  1:  Lots  5,6,11-13 

Containing  1.868  120  acres  more  or  less. 

The  tract  includes  an  estimated  173.2 
million  tons  of  in-place  coal. 

On  September  12.  2000.  Antelope 
Coal  Company  filed  a  coal  lease 
application  for  lands  adjacent  to  the 
Antelope  Mine  in  Campbell  and 
Converse  Clounties.  WY.  The  following 
lands  are  included  in  the  tract  as 
currently  filed: 

West  Antelope— WYW151643 

T  40  N.,  R  71  W  ,  biii  PM.  Wyoming 


Section  3:  Lots  15-18: 
Section  4:  Lots  5-20; 
Section  5;  Lots  5-7.  10-15.  19.  20; 
Section  9:  Lot  1: 
Section  10:  Lots  3.  4: 
T.  41  N,.  R.  71  W..  6th  PM.  Wyoming 
Section  28:  Lots  1-16: 
Section  29:  Lots  1-16; 
Section  32:  Lots  1-3.6-11    14-16; 
Section  33:  Lots  1-16. 

Containing  3.542.19  acres  more  or  less. 

The  West  Antelope  tract  includes  an 
estimated  293.9  million  tons  of  in-place 
coal.  According  to  the  application, 
mining  this  coal  would  extend  the  life 
of  the  existing  mine  and  the  coal  would 
be  mined  for  sale  to  electrical  power 
generating  plants. 

As  part  of  the  coal  leasing  process. 
BLM  will  evaluate  the  tract 
configurations  for  each  of  these  tracts 
and  may  decide  to  add  or  subtract 
Federal  coal  to  avoid  bypassing  coal  or 
to  increase  estimated  FMV. 

Each  of  the  mines  adjacent  to  the 
applied  for  LBA  tracts  (North  Antelope/ 
Rochelle  Mine  Complex,  Black  Thunder 
Mine,  North  Rochelle  Mine,  and 
Antelope  Mine),  has  an  approved 
mining  and  reclamation  plan  from  the 
Land  Quality  Division  of  the  Wyoming 
DEQ  and  an  approved  air  quality  permit 
from  the  Air  Quality  Division  of  the 
Wyoming  DEQ.  Each  mine  has 
previously  acquired  maintenance  coal 
leases  using  the  LBA  process. 

The  U.S.  Forest  Service  (FS)  will  be 
a  cooperating  agency  in  the  preparation 
of  the  EIS  because  the  surface  of  some 
of  the  land  included  for  consideration 
for  leasing  is  owned  by  the  Federal 
government  and  administered  by  the  FS 
as  part  of  the  Thunder  Basin  National 
Grasslands. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  be  a  cooperating  agency  in  the 
preparation  of  the  EIS.  If  the  tracts  are 
leased  as  maintenance  tracts,  each  new 
lease  must  be  incorporated  into  the 
existing  mining  and  reclamation  plan 
for  the  adjacent  mine  and  the  Secretary 
of  the  Interior  must  approve  the  revision 
to  the  Mineral  Leasing  Act  (MLA) 
mining  plan  before  the  Federal  coal  in 
each  tract  can  be  mined.  OSM  is  the 
Federal  agency  that  would  be 
responsible  for  recommending  a{5proval. 
approval  with  conditions,  or 
disapproval  of  the  revised  MLA  mining 
plans  to  the  office  of  the  Secretary  of  the 
Interior  if  any  or  all  of  these  tracts  are 
leased. 

Several  issues  have  been  raised 
during  processing  previous  applications 
to  lease  Federal  coal  in  the  Wyoming 
Powder  River  Basin.  These  include: 

1 .  The  need  for  resolution  of  conflicts 
between  existing  and  proposed  oil  and 
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gas  development,  including  coal  bed 
methane,  and  coal  mining  on  the  tracts 
proposed  for  leasing; 

2.  Potential  impacts  to  big  game  herds 
and  hunting; 

3.  Potential  impacts  to  sage  grouse; 

4.  Potential  impacts  to  Threatened 
and  Endangered  species; 

5.  The  need  for  considering  the 
cumulative  impacts  of  leasing  decisions 
combined  with  other  existing  and 
proposed  development  in  the  Wyoming 
Powder  River  Basin; 

6.  Potential  health  impacts  related  to 
blasting;  and 

7.  The  potential  impacts  on  air  and 
water  quality. 

If  you  have  specific  concerns  about 
these  issues,  or  have  other  concerns  or 
issues  that  BLM  should  consider  in 
processing  this  application,  please 
express  them  at  the  public  meeting  or 
address  them  in  writing  to  the  above 
address.  Written  comments  should  be 
received  by  October  31,  2001,  in  order 
to  be  fully  considered  in  the  draft  EIS. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  above  during  regular 
business  hours  (7:45  a.m.— 4:30  p.m.). 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  corrunent. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  .August  29.  2001. 
Donald  E.  Shepard. 

Acting  Deputy  State  Director.  Minerals  and 
Ixinds. 
[FR  Do<    01-24661  Filed  10-2-01:  8:4,t  am] 

BHXMG  COOe  4310-2^-P 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Management 

[UT-080-1 610-00] 

Vernal  Field  Office  Resource 
Management  Plan  and  Environmental 
Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  hold  public 

scoping  meetings  for  the  Vernal  Field 


Office  Resource  Management  Plan  and 
Environmental  Impact  Statement 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  [BLM), 
Vernal  Field  Office.  Utah,  is  initiating 
public  scoping  meetings  in  order  to 
provide  for  public  involvempnt 
opportunities  for  the  Vernal  Field  Office 
Resource  Management  Plan  (RMPl  and 
Environmental  Impact  vStatement  (EIS). 
The  new  RMP  is  being  prepared  in 
coordination  with  other  Federal.  State. 
and  local  agencies,  and  affected  public 
land  users. 

DATES:  The  BLM  will  be  hosting  local 
and  regional  scoping  meetings/ open 
houses  throughout  October  and 
November  of  2001    Locations  of  scopinp 
meetings/open  houses  will  also  be 
published  in  the  local  and  regional 
news  papers  at  least  15  davs  before  the 
meetings. 

ADDRESSES:  Meetings  will  be  held  at  the 
following  locations  and  times;  Duchesne 
County  Courthouse.  734  North  Center 
Street,  Duchesne.  Utah.  Wednesday. 
October  17.  2001,  7  to  9  p.m  Vernal 
Western  Park.  302  East  200  North, 
Vernal,  Utah,  Thursday,  October  18. 
2001,  7  to  9  p.m.  Utah  Department  of 
Natural  Resources,  1594  West  Temple, 
Suite  1040,  Salt  Lake  City,  Utah, 
Thursday.  October  25.  2001.  7  to  9  p.m 
Daggett  County  Courthouse.  95  North 
100  West.  Manila,  Utah,  Thursday, 
November  1,  2001.  6  to  8  p  m  Green 
River  City  Office,  240  East  Main  Street 
Green  River.  Utah,  Thursday,  November 
8,  2001.  6  to  8  p.m 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Howell.  Field  Manager  or  David 
Moore.  Supervisory  Planning 
Coordinator.  Vernal  Field  Office. 
Vernal.  Utah.  (435)  781^400. 
SUPPLEMENTARY  INFORMATION:  On  March 
12.  2001,  the  Vernal  Field  Office 
published  in  the  Federal  Register. 
(Volume  66.  Number  48.  pages  14415- 
14417).  a  notice  of  intent  to  plan,  and 
prepare  a  resource  management  plan 
and  environmental  impact  statement 
The  notice  provided  earlv  t)pportunilies 
for  the  public  to  comment  on 
preliminary'  issues  and  planning 
criteria.  It  al.so  requested  additional 
information  that  the  public  may  have  on 
various  resources  within  the  field  office 
area.  The  notice  stated  that  another 
Federal  Register  Notice  would  be 
published  to  identify-  the  dates  and 
locations  of  future  scoping  meetings 
This  notice  constitutes  that  notification 
Individual  comments  received  during 
the  scoping/open  house  meetings 
including  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  BLM  office  listed  above 


during  regular  business  hours. 
Comments  r(x:eived  during  the  scoping 
meetings  will  also  be  summarized  and 
made  available  in  a  scoping  report. 
shortly  after  the  public  meetings  have 
been  held. 

If  vou  wish  to  withhold  your  name 
and  or  address  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  your 
written  (omments.  Such  requests  will 
he  honored  to  the  extent  allowed  by 
law  We  will  not.  however,  consider 
dnorn  mous  rnmments  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
a^  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

[)atP(l   September  14.  2001. 
Sally  Wisely. 
State  Director. 
FR  On,    (11    24ft65  Filed  10-2-01:  8.45  ami 

BILUNG  COM  431»-<t-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310-01:  WYW  134944] 

Notice  of  Proposed  Reinstatement  of 
Terminated;  Oil  and  Gas  Lease 

August  iJ,  .iHi: 

Pursuant  to  the  provisions  of  30 
ISC  188(d)  and  (e),  and  43  CFR 
,n()8  2-Ma)  and  {b)(l).  a  petition  f"r 
reinstatement  of  oil  and  gas  leas'j  Wi  W 
134944  for  lands  in  Natrona  County, 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  SU)  00  per  acre,  or  fraction 
thereof,  per  sear  and  IB-'i  percent, 
respectiveU 

The  lessee  has  paui  ih»  required  S500 
administrative  fee  and  SI 58  to 
reimburse  the  Dep.irtment  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Unds  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWi  <'j4  4  .ffective  February  1, 
2001,  subie(  t  t(i  tile  original  terms  and 
conditions  of  the  lease  and  the 
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increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis.  ' 

Chief.  Fluid  Minerals  Adjudication^ 

IFR  Doc  01-2468,3  Filed  10-2-01;  a:45  ami 

BiUJNG  COOe  4310-22-M 

DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310-01:  WYW1 34943] 

Notice  of  Proposed  Reinstatement  of 
Terminated;  Oil  and  Gas  Lease 

August  23,  2001 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  fb)(l),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW134943  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
accompanied  by  all  the  required  rentals 
accruing  from  the  date  of  termination. 
The  lease  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  15'''i  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $158  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW13943  effective  February-  1. 
2001,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  I.  Lewis.  | 

Chief  Fluid  Minerals  Adiudication 

[FR  Dor.  01-24684  Filed  10-2-01;  8  45  ami 

BILLIMG  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[ES  ■960-9820-BJ-ES02]  ES-51215,  Group 
101.  Michigan] 

Notice  of  Filing  of  Plat  of  Survey; 
Michigan 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines  and 
the  subdivision  of  sections  11.  14,  and 
15,  Township  45  North,  Range  19  West, 
Michigan  Meridian,  Michigan,  will  be 
officially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m..  on 
November  9.  2001. 


The  survey  was  made  at  the  request 
of  the  V.S.  Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  fihief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  November  9.  2001. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  September  10,  2001. 
Stephen  D.  Douglas. 

Chief  Cadastral  Sun-evor. 

(FR  Doc.  01-24664  Filed  10-2-01;  8:45  am) 

BILUNG  COOE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Request  for  Reinstatement, 
WItti  Change,  of  a  Previously 
Approved  Information  Collection 

agency:  National  Park  Service,  DOI. 
ACTION:  Notice  of  submission  to  0MB 
and  request  for  comments. 

SUMMARY:  This  notice  announces  that 
the  National  Park  Service  (NPS)  has 
requested  from  the  Office  of 
Management  and  Budget  (0MB)  a 
reinstatement  of.  and  revisions  to,  a 
previously  approved  information 
collection  for  certain  activities  related  to 
36  CFR  Pan  61   The  title  of  36  CFR  Part 
61  IS  Procedures  for  State,  Tribal,  and 
Local  Government  Historic  Preservation 
Programs.  NPS  has  based  the  proposed 
revisions  on  a  fresh  analysis  of  existing 
requirements  for  responding  and  record 
keeping  in  certain  elements  of  State  and 
local  historic  preservation  programs, 
NPS  received  no  comments  on  its 
October  31,  2000,  Federal  Register 
notice  of  intent  to  seek  0MB 
reinstatement  of  this  information 
collection  (65  FR  64984).  NPSs  is 
publishing  this  notice  is  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  use.  3507  et  se]  and  0MB 
rules  (5  CFR  Part  1320). 
DATES:  Comments  on  this  notice  must  be 
received  by  November  2.  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  on  this 
information  collection  to:  Desk  Officer 
for  the  Interior  Department  (1024-0038), 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

A  copy  of  the  comments  should  be 
sent  to  Mr  John  W.  Renaud,  Project 
Coordinator.  Branch  of  State.  Tribal,  and 
Local  Programs,  Heritage  Preservation 
Services,  National  Park  Service.  U,S, 


Department  of  the  Interior.  1849  C  St,. 
NW,.  NC200,  Washington,  DC  20240  or 
via  e-mail  at  John  Eenaud@nps.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  Renaud.  Project  Coordinator, 
Branch  of  State.  Tribal,  and  Local 
Programs.  Heritage  Preservation 
Services  Division,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
1849  C  St.,  NW,  NC200,  Washington,  DC 
20240,  (202)  343-1059, 
John_Renaud@nps.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  36  CFR  Part  61,  Procedures  for 
State,  Tribal,  and  Local  Government 
Historic  Preservation  Programs. 

OMB  Number:  1024-0038. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  This  information  collection 
has  an  impact  on  State,  Tribal,  and  local 
governments  that  wish  to  participate 
formally  in  the  national  historic 
preservation  program  and  who  wish  to 
apply  for  Historic  Preservation  Fund 
grant  assistance.  The  National  Park 
Service  uses  the  information  to  ensiue 
compliance  with  the  National  Historic 
Preservation  Act  and  government-wide 
grant  requirements. 

Respondents/Record  Keepers:  State, 
Tribal,  and  Local  Governments. 

Estimate  of  Burden:  NPS  estimates 
that  the  public  reporting  burden  for  this 
collection  of  information  will  average 
9.06  hours  per  response  and  0.60  hours 
per  record,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

Estimated  Number  of  Respondents/ 
Record  Keepers:  NPS  estimates  that 
there  are  450  respondents  and  83  record 
keepers.  This  is  the  gross  number  of 
respondents  and  record  keepers  for  all 
of  the  documents  included  in  this 
information  collection.  The  net  number 
of  States,  Tribal,  and  local  governments 
participating  in  this  information 
collection  annually  is  136.  The 
frequency  of  response  varies  depending 
upon  activity.  States  complete  Grant 
application  and  end-of-year  report 
documents  once  a  year.  NPS  requires 
project  documents  at  the  beginning  and 
end  of  each  subgrant  with  a  large 
Federal  share.  NPS  reviews  each  State's 
program  once  every  four  years.  NPS 
requires  information  from  a  local 
government  when  it  applies  for 
certification.  NPS  requires  that  each 
State  maintain  one  record  for  each 
property  in  its  inventory  and  one  record 
per  project  for  tracking  its  responses  to 
Federal  agency  requests  for  State 
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review.  Pursuant  to  Section  lOi(d)  of 
the  National  Historic  Presen-ation  Act, 
federalh'  recognized  Indian  Tribes,  after 
agreement  with  the  National  Park 
Service  (NPS),  may  assume 
responsibilities  specified  in  Section 
101(b)(3)  and  therefore  use  related 
information  collections. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Records  per 
Record  Keeper:  350. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.078  hours. 

Estimated  Total  Annual  Burden  on 
Record  Keepers:  17.430  hours. 

Estimated  Total  Annual  Burden: 
21.508  hours. 

You  may  obtain  copies  of  this 
information  collection  from  Mr.  John  W. 
Renaud,  Project  Coordinator. 

NPS  is  soliciting  comments  regarding; 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NPS. 
including  whether  the  information  will 
have  practical  utility; 

(2)  The  accuracy  of  the  burden 
estimate  including  the  validity  of  the 
method  and  assumptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected; 

(4)  Ways  to  minimize  the  burden, 
including  through  the  use  of  automated 
collection  or  other  forms  of  information 
technology:  or 

(5)  Any  other  aspect  of  this  collection 
of  information. 

All  comments  will  also  become  a 
matter  of  public  record. 

Dated:  September  27.  2001. 
Betsy  Chittenden, 

Information  Collection  Clearance  Officer. 
National  Park  Senice. 
(FR  Doc.  01-24650  Filed  10-2-01.  tiA5  ami 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
Automobile  National  Heritage  Area 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
general  management  plan 
environmental  assessment  for  the 
Automobile  National  Heritage  Area, 
Michigan. 

SUMMARY:  Pursuant  to  the  Automobile 
National  Heritage  Area  Act  of  1998 
(Pub.  L.  105-355)  and  the  National 
Environmental  Policy  Act  (Pub.  L.  91- 
190)  the  Automobile  National  Heritage 
Area  Partnership.  Incorporated 
(hereafter,  "the  Partnership")  and  the 
National  Park  Service  (NPS)  announce 


the  expected  availability  of  a  draft 
general  management  plan/draft 
environmental  assessment  (DGMP/DEA) 
for  the  Automobile  National  Heritage 
Area  (ANHA).  located  in  southeastern 
and  central  Michigan,  The  document 
describes  alternative  means  bv  whu  h 
the  region's  unique  heritage  can  be 
utilized  to  accomplish  histoiic 
preservation,  to  provide  educational  and 
recreational  opportunities,  to  attract 
visitors,  and  to  build  community  pride 

DATES:  The  DGMP/DEA  is  expected  to 
be  available  for  public  distribution  nn 
September  11,  2001,  There  will  be  a  JO- 
day  public  review  period  for  comments 
on  this  document.  Comments  on  the 
DGMP/DEA  must  be  received  no  later 
than  October  12.  2001   A  public  meeting 
will  be  held  on  Tuesday.  September  1 1 
2001  to  introduce  the  DGMP/DEA  to  the 
public.  A  location  and  specific  time  fur 
the  meeting  is  still  pending.  Persons 
interested  in  attending  the  meeting 
should  contact  the  ANHA  at  the  address 
below  for  further  information 

ADDRESSES:  Comments  on  the  DGMP 
DEA  should  be  submitted  to  Constance 
Bodurow.  Executive  Director. 
Automobile  National  Heritage  Area   300 
River  Place,  Suite  1600,  Detroit. 
Michigan  48207.  Copies  of  the  DGMP 
DEA  may  be  inspected  at  the  ANHA 
office.  Aji  electronic  version  of  the 
document  can  be  found  at  htip:// 
wwH'.autoheritage.org  Copies  also  are 
available  by  request  by  writing  the  same 
address,  by  phoning  313-259-3425   or 
bv  e-mail  at  cbodurow@autoheritage urg 

FOR  FURTHER  INFORMATKDN  CONTACT: 

Constance  Bodurow.  Executive  Director. 
ANHA,  at  the  aforementioned  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION:  The 

Automobile  National  Heritage  .\rea  .Xi  t 
(Act)  of  1998  established  the  ANHA  in 
southeastern  and  central  Michigan  The 
Act  also  designated  the  Automobile 
National  Heritage  Area  Partnership.  Inc: 
(the  Partnership)  as  the  managing  entity 
for  the  ANHA.  The  Partnership  is  a 
nonprofit  corporation  established  under 
laws  of  the  State  of  Michigan.  Founding 
members  of  the  partnership  include 
DaimlerChrysler  Corporation.  F(.ird 
Motor  Company.  General  Motors 
Corporation,  the  United  AuXa  Workers, 
and  NPS.  National  Heritage  Areas  are 
considered  affiliated  units  of  the 
National  Park  System,  where  residents, 
businesses,  in.stitutions  and  local 
government  join  together  to  r  onsen'e 
and  celebrate  heritage  and  unique 
landscapes.  The  NPS  role  in  .-XNHA  i.^ 
currently  limited  to  providing  technical 
and  financial  assistanc;e  to  encourage 
local  entities  to  work  in  partnership  to 


preser\'e  and  inferjirri  thi  region's  rich 
resources 

Dated:  )uly31.2001. 
David  N.  Given, 
Acting  Regional  Director. 
|FR  Doc.  01-24649  Filed  10-2-01;  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Dry  Tortugas  National  Park.  FL 

AGENCY;  Ndtiniidi  I'dik  Service,  Interior. 
ACTION:  Ndtue  nf  availability  of  the 
Record  nf  Dec  i-i    ii  f   r  the  Final  General 
Management  Pi.iii  .Amendment/ 
Environmental  Impact  Statement,  Dry 
Tortugas  National  Park.  Florida. 

SUMMARY:  The  U.S.  Department  of  the 
interinr  s  National  Park  Service  has 
signed  a  Record  of  Decision  duly  27, 
2001)  for  the  Final  Creneral  Management 
Plan  Amendment  for  Dr\  Tortugas 
National  Park.  The  plan  is  designed  to 
afford  a  high  level  of  protection  to  park 
resources  and  provide  for  appropriate 
tvpes  and  levels  of  high  quality  visitor 
experiences.  This  will  be  accomplished 
through  management  zoning. 
estdblishinj:  visitor  carr>-ing  capacity. 
using  cninrnercial  services  to  direct  and 
structure  visitor  use,  and  instituting  a 
permit  system  for  private  boaters.  A 
wide  range  of  recreational  and 
educational  opportunities  will  be 
available  to  visitors  Visitor  experiences 
will  be  enhanced  due  to  expanded 
access  throughout  the  park  and  higher 
qudiitv  resources  to  enjov. 

Management  zones  will  provide 
guidanc  e  for  managing  specific  areas  for 
desired  resource  condition  and  visitor 
experiences  The  Historic/ Adaptive  Use 
zone  (where  Ft   Jefferson  is  located)  will 
be  the  focus  of  the  greatest  visitor 
activities  including  guided  tours, 
historical  interpretation,  bird  watching. 
photngrr)[)hv,  picnicking,  boating, 
snorkeling.  scuba  diving  and 
recreational  fishing  The  Natural/ 
f  Ailtural  zone  will  be  managed  to 
i:nprove  natural  resource  quality  and 
allow  visitors  to  experience  remoteness 
and  solitude  with  opportunities  for 
swimming,  scuba  diving,  recreational 
fishing  and  viewing  wildlife.  Visitors 
could  en)o\  natural  resources  with 
almost  no  facilities  or  services  and 
experience  the  "vast  expanse  of  sea  and 
skv    c  haracteristic  of  this  remote 
National  Park.  The  Research  Natural 
.^rea  zone  will  allow  for  protection  of 
outstanding  marine  and  terrestrial 
habitats,  spawning  fish  species  and 
pristine  coral  reefs.  The  use  of  anchors 
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will  not  be  permitted  and  scientific 
research  and  other  educational  activities 
consi.stent  with  the  management  of  this 
zone  would  require  advance  permits 
from  the  National  Park  Service.  No 
fishing  will  be  allowed  in  the  Research 
Natural  Area  m  order  to  protect  and 
build  up  important  fish  nursery  and 
spawnmg  areas  that  will  produce  greater 
abundance  and  diversity  of  fish  in  other 
important  recreational  and  commercial 
fisherif's  This  will  also  meet  the  park's 
legislati\e  mandate  to  protect  a  pristine 
sub-tropical  marine  ecosvstem  and 
unique  and  outstanding  cultural 
r^sourcps.  Wildlife  \'if'vving.  snorkeling. 
diving,  hfjatina  and  sightseeing  would 
primarih  be  done  using  commercial 
tour  guides.  Special  Protection  zones 
will  be  established  in  areas  requiring 
protpction  from  human  impact,  such  as 
sea  turtle  and  bird  nesting  areas. 
shallow  or  sensitive  corals  and 
significant  submerged  cultural 
resources  Boundaries  of  the  Special 
Protection  zones  could  be  adjusted  to 
protect  areas  at  certain  critical  periods 
of  the  vear. 

Commercial  transportation  operators 
will  continue  to  transport  visitors  to  the 
park  by  self-contained  ferrv  and 
seaplane  operations.  One  concession 
contract  will  be  issued  for  a  single 
seaplane  operator  who  will  be 
authorized  to  carry  up  to  60  people  pt-r 
day.  A  second  concession  contract  will 
be  for  a  ferrv  operator  who  will  be 
authorized  to  carrv  up  tf)  I.tO  people  per 
da\    The  role  of  the  ferr\'  operator  wdl 
be  expanded  to  provide  watf  r-based 
transportation  from  Garden  Kev  to  other 
park  locations,  th<»rebv  increasing  the 
range  of  opportunities  for  visitors 
throughout  the  park.  Other  appropriate 
commercial  services  in  the  park,  such  as 
guided  fishing,  sailing  and  diving  trips 
will  be  authorized  b\-  Commercial  Use 
.Authorizations 

An  initial  visitor  carrying  capacity  for 
Garden  Key  (Ft  lefferson)  will  allow  for 
a  ma.\imum  total  of  ,3  30  people  per  dav 
Twpntv-four  people  per  dav  will  be 
permitted  to  visit  Loggerhead  K«.'y. 
Monitoring  will  determine  if  these 
numbers  arp  achieving  desired  visitor 
experience  and  resource  conditions;  if 
not  the  numbers  may  be  adjusted  .A 
park  entrance  fee  will  he  instituted  .iixi 
private  boaters  will  be  required  to 
obtain  a  permit  to  navigate  park  waters. 
Fifty-four  percent  of  the  park  will 
remain  open  for  recreational  fishing 
{>)mmerf,ial  fishing  activities,  spear 
fishing  and  the  harvest  of  lobster  and 
(.onch  are  banned  in  park  waters. 

Implementation  of  thi.;  plan  will  be 
coordinated  with  the  National  Oceanic 
and  Atmospherir:  .Administration's 
Tortugas  Ecological  Reserve  m  the 


Florida  Keys  National  Marine  Sanctuarv- 
adjoining  the  park  The  combined  action 
will  result  in  comprehensive  protection 
for  nationally  significant  coral  reef 
habitats  and  communities  extending 
from  shallow  park  waters  int<i  the 
sanctuar\''s  deep  waters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  I)r\  Tfirtugas  National 
Park.  (:5(J5)  242-7H()() 

SUPPLEMENTARY  INFORMATION:  A  copy  of 

the  Rei.nfd  (if  [)e(  ismn  on  the  Final 
General  Manatieirient  Plan  Amendment 
for  Dry  Tortugas  National  Park  can  be 
obtained  via  the  Internet  by  visiting  the 
National  Park  Service  web  site  at 
http://www.nps.gov/planning  or  bv 
calling  (305)  242-7700. 

Dated:  August  16.  2001. 
Val  Knight, 

Acting  Regional  Director,  Southeast  Region. 
[PR  Doc.  01-24651  Filed  10-2-01;  8:45  ami 

BILLING  CODE  MIO-ZO-*! 


DEPARTMEhrr  OF  THE  INTERIOR 

National  Park  Service 

Fort  Frederica  National  Monument,  St. 
Simons  Island,  GA 

AGENCY:  National  Park  Servire.  Interior. 
ACTION:  .Notice  of  availability  for  public 
review  of  a  Draft  Envinmmental  Impact 
Statement  (EIS)  for  the  General 
Management  Plan  (GMP)  for  Fort 
Frederica  National  Monument.  Saint 
Simons  Island,  Georgia. 


SUMMARY:  The  National  Park  Service 

(NTS)  has  prepared  a  draft 
Environmental  Impact  Statement  on  the 
General  Management  Plan  for  Fort 
Frederica  National  Monument  The 
statement  evaluates  potential 
environmental  impacts  associated  with 
various  types  and  levels  of  visitor  use 
and  resources  management  within  the 
National  Monument.  This  GMP  and  EIS 
have  been  prepared  in  response  to  the 
requirements  of  the  National  Parks  and 
Recreation  Act  of  197H.  Public  Law  95- 
625,  and  in  accord  with  Director's  Order 
Number  2,  the  planning  guidance  for 
National  Park  Service  units  that  became 
effective  May  27.  1998  The  NPS  has 
conducted  public  scoping  meetings  in 
the  local  area  to  receive  input  from 
interested  parties  on  issues,  concerns, 
and  suggestions  pertinent  to  the 
management  of  Ff)rt  Frederica  The 
comment  period  for  the  Draft  GMP/EIS 
will  be  60  days  and  will  end  on 
November  30.  2001. 
DATES:  All  written  comments  on  the 
draft  GMP/EIS  should  be  received  by 
NPS  on  or  before  November  3U.  2001. 


Additionally,  the  NPS  will  hold  public 
meetings  on  the  draft  EIS  for  the  GMP. 
These  public  meetings  will  be 
conducted  during  the  week  of 
November  12-16.  2001  on  Saint  Simons 
Island.  Geogia  and  Brunswick,  Georgia 
at  times  and  locations  to  be  published 
in  local  newspapers. 

ADDRESSES:  Comments  on  the  EIS 
should  be  submitted  to  the  following 
address  to  ensure  adequate 
consideration  by  the  Service: 
Superintendent.  Fort  Frederica  National 
Monument.  Route  9,  Box  286C.  St, 
Simons  Island.  Georgia  31522. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Fort  Frederica  National 
Monument.  St.  Simons  Island.  Georgia, 
telephone  912-638-3639. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
and  Final  General  Management  Plan 
.Amendment  and  Environmental  Impact 
Statement  will  be  made  available  to  all 
known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  federal,  state,  and  local 
agencies  as  well  as  other  concerned 
organizations  and  private  citizens  is 
invited  throughout  the  preparation 
process  of  this  document. 

Please  note  that  due  to  public 
disclosure  requirements,  the  National 
Park  Service,  if  requested,  is  required  to 
make  the  names  and  addresses  of  those 
who  submit  written  comments  public. 
Anonymous  comments  will  not  be 
considered.  However,  individual 
respondents  may  request  that  we 
withhold  their  names  and  addresses 
from  the  public  record.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  that  request  prominentiv 
at  the  beginning  of  your  comment.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifving  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  responsible  official  for  this 
Environmental  Impact  Statement  is  Jerry 
Belson,  Regional  Director.  Southeast 
Region.  National  Park  Service,  100 
.Alabama  Street  SW.  1924  Building, 
Atlanta.  Georgia  30303. 

DrjlHtl:  .August  9.  2001, 
VV.  Thomas  Brown, 

.■\(  ting  Regional  Dire(  tor.  Soiith'^ast  Rfgiun. 
IFRDof.  01-24652  Filed  10-2-01:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-365-366  and 
731-TA-734-735  (Review)] 

Pasta  From  Italy  and  Turkey 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  expedited  five- 

\ear  reviews  concerning  the 

counteiTailing  duty  and  antidumping 

dutv  orders  on  pasta  from  Italy  and 

Turkey. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  expedited 
reviews  pursuant  to  section  751(c)(.3)  of 
the  Tariff  Act  of  1930  (19  use 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the 
countervailing  duty  and  antidumping 
dutv  orders  on  pasta  from  Italy  and 
Turkev  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injurv  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  September  4,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  S\V.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretar\-  at  202-205-2000 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  4,  2001,  the 
Commission  determined  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (66 
FR  29831.  lune  1,  2001)  were  adequate 
and  the  respondent  interested  party 
group  responses  were  inadequate  The 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  full  reviews.'  Accordingly, 


the  Commissinn  determined  that  it 
would  conduct  expedited  reviews 
pursuant  to  section  751(c)(3)  of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
r^'cord  on  October  15.  2001,  and  m.jrir 
rivailable  to  persons  on  the 
.administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
<*  207, 62(d)(4)  of  th»'  fLmimission's 
rules. 

Written  Submissions 

As  provided  in  secticm  207.62(d)  of 
the  (Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,-  and  an\  part\  other  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretar>'  on 
what  determinations  the  (Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  before  October  17,  2001 , 
and  may  not  contain  new  factual 
information  .\n\  person  that  is  neither 
a  partv  to  the  five-year  reviews  nor  an 
interested  partv  mav  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  b\  October  17. 
2001.  However,  should  CCommen  e 
extend  the  time  limit  for  its  completion 
of  the  final  results  of  its  review,  the 
deadline  for  comments  (whic  h  mav  not 
contain  new  factual  information)  on 
Commerce's  final  results  is  thrtie 
business  days  after  the  issuance  of 
Commerce's  results   If  comments 
contain  business  proprietarv 
information  (BPI).  they  must  conform 
with  the  requirements  of  ^^  201  6, 
207,3.  and  207,7  of  the  Commission  s 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means 

In  accordance  with  §§201  lb((  i  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  reviews  must  be  ser\  ed 
on  all  other  parties  to  the  reviews  i,js 
identified  by  either  the  puhli(  or  BPI 


service  listj,  and  a  certificate  ul  ser\ice 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  rrrtifirate  of  service. 

\uth(irily:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  §  207.62  of  the  Commission's 
rules. 

Issued;  September  27,  2001. 

By  order  of  the  Commission. 
Donna  R.  KiM'hnkc . 
Secrpfon 

|FR  Doc.  01-24668  Filed  10-2-01:  8:45  am) 
BILLING  CODE  Toyo-o?  P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  8.  2001. 
Cambridge  Isotope  Lab,  50  Frontage 
Road.  Andover.  Massachusetts  01810. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


'  A  record  of  the  Ciommissioners  votes,  the 
Co.mmissions  statement  on  adequarv.  and  anv 


individual  CuminisMiiners  statements  will  be 
rivailiibic  from  the  Office  of  the  Secretary  and  at  the 
(.nmmisMon  s  web  site. 

•  The  (.onunissKiii  has  found  the  responses 
submitted  b\  .Amprn  <in  Italian  Pasta  Co.,  Borden 
Foods  Corp..  Dakota  Growers  Pasta  Co.,  and  New 
World  Pasts  Co.  (all  U.S.  producers  of  pasta);  by 
Mohsana  IS  ,  Inr  and  Rienzi  &  Sons.  Inc  (txith 
r  .S  importers  of  Italian  product),  and  by  La 
Mohsana  Industrie  .Mimentari  S.p  A.  and  N  Puglisi 
&  f  Industna  Paste  .Mimentari  S.p. A.  (both 
producers  m  llalv  of  pasta)  to  he  individually 
adequate  Omments  from  other  interested  parties 
will  not  be  a.  repled  (see  iq  CFR  207.62ld)(2)). 


Dnjg 


Methaqualone  (2565)  

DimetfiyHrypiamine  (7435)  ., 

Amphetamine  (1100)  

Methamphetamine  (1105)  ... 

Pentobartiiiai  (2270)  

Secobartiitai  (2315)  

Phencyclidine  (7471)  

Cocaine  i9041)  , 

Codeine  i90&0)  

Oxycodone  (9143)  

Hydromorphone  (9150)  , 

Benzoylecgonine  (9180) 

Methadone  '9250)    

Dextropropoxypheoe,    bulk 
dosage  forms)  (9273). 

Morphine  (9300)  

Fentanyl  (9801)  


Schedule 


(non- 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  isotope  labeled 
standards  for  drug  analysis. 

Anv  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DE.A  til  nunufacture  such  substances 
ma\  filr  1  <  mmpnt*:  nr  objections  to  the 
issiidtii  (     t  til.  [I    jidsed  registration. 

\u\  siK  ]]  I   mments  or  objections 
iiia\  '»>    liiui  -^id,  in  quintuplicate,  to 
the  [)t'(iiit\  Assistant  Administrator, 
Office  uf  Diversion  Control,  Drug 
Enforcement  .administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
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Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  3.  2001 

Dated:  September  25,  2001. 

Laura  M.  N'a^el. 

Df'putv  As'ii^tant  Administrator.  Office  of 
Dnprsion  Control,  Drug  Enforcement  ■ 

Administration. 

(FR  Do(    01-24B41  Filed  lU-2-<Jl;  8:45  am) 

BILLING  CODE  4410-09-M 


DEPARTMEffT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301  33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  April  16.  2001. 
Roche  Diagnostics  Corporation,  Attn: 
Regulator*'  Compliance.  91 15  Hague 
Road,  Indianapolis.  Indiana  462.50. 
made  application  bv  letter  to  the  DrujJ 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
Alphamethadol  f9605),  a  basic  clas-;  of 
controlled  substance  listed  in  Schedule 


Roche  Diagnostics  Corporation  plans 
to  manufacture  small  quantities  of  the 
above  listed  controlled  substances  for 
incorporation  in  drug  of  abuse  detection 
kits. 

.•\ny  other  such  applicant  and  dn\ 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

.Any  sucn  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistance  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  justice, 
Washington,  DC  20537,  .Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  3.  2001. 

Dated:  .September  24,  2001. 
Laura  M.  Nagel. 

Df^puty  As'iistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

ipR  D<i(    01-24fi42  Fiind  u^_:i_(U;  8:45  am) 

BIUJNG  COOe  4410-09-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heatth 
Administration 

[Docket  No.  ICR-1218-O069<2001)] 

Commercial  Diving-Operations 
Standards  (29  CFR  part  1910,  subpart 
T);  Extension  of  the  Office  of 
Management  and  Budget's  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
.Administration  (OSHA).  Labor. 
ACTION:  Request  for  comments. 

summary:  OSHA  solicits  comments 
concerning  its  request  to  increase  the 
total  burden-hour  estimate  for.  and  to 
extend  OMB  approval  of,  the  collection- 
of-information  requirements  specified 
by  the  Commercial  Diving-Operations 
Standards  (29  CFR  part  1910.  subpart 
T).'  These  standards  specify  paperwork 
requirements  for  equipment  and 
procedures  that  expose  employees  to 
hazards  associated  with  diving  and 
diving-support  operations,  and  that 
apply  to  general  industr\'.  construction, 
ship  repairing,  shipbuilding, 
shipbreaking,  and  longshoring, 
DATES:  Submit  written  comments  on  or 
before  December  3.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Diir:kft  Office,  Docket  No,  ICR- 
1218-0069(2001).  OSHA.  U.S. 
Department  of  Labor.  Room  N-2625. 
200  C:onstitution  Avenue.  NVV,. 
Washington.  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  bv 
f,i(  simile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kennev.  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  (Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Inlormation-Cnllection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the 
Commercial -Diving  Operations 
Standards  is  available  for  inspection 
and  copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Theda  Kennev  at 
(202)  693-2222  or  Todd  Owen  at  (202) 
693-2444   For  electronic  copies  of  the 
IC;R,  contact  OSHA  on  the  Internet  at 


'  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  these  standards,  the 
Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice.  OSH.^  is  not  proposing 
to  revise  these  paperwork  re<]uirpments  in  anv 
substantive  manner,  only  tn  increase  the  burden 
hours  imposed  by  the  existing  pjperwork 
requirements. 


http://vu^iv. osha.gov  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  {i.e..  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C,  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  following  provisions  of  the 
Commercial-Diving  Operations 
Standards  (the  "Standards")  contain 
paperwork  requirements: 
§§  1910.401(b);  1910.410(a)(3)  and 
(a)(4):  1910.420(a)  and  (b):  1910.421(b), 
(f].and(h):  1910.422(e); 
1910.423(h)(l)(ii)  through  (b)(2).  (d).  and 
(e);  1910.430(a),  (b)(4),  (c)(l){i),  (c)(3)(i), 
(f)(3)(ii),  and  (g)(2);  and  1910,440(a)(2) 
and  (b).  These  provisions  ensure  that 
employers;  Notify  OSHA  if  they  deviate 
from  the  operational  requirements  of  the 
Standards;  train  every  diver  in 
cardiopulmonary  resuscitation  and  first 
aid.  and  mixed-gas  divers  (and  those 
who  control  exposure  of  divers  to 
mixed-gas  breathing  conditions)  in 
diving-related  physics  and  physiology; 
develop  and  make  available  to 
employees  a  safe-practices  manual; 
maintain  a  list  of  emergency  telephone 
or  call  numbers  at  the  diving  location; 
brief  dive-team  members  on  diving- 
related  tasks,  safety  procedures, 
hazards,  and  revisions  to  operating 
procedures;  display  a  code  flag  "A"  if 
diving  from  a  surface  other  than  a  vessel 
in  navigable  waters;  develop  and 
maintain  a  depth-time  profile  for  each 
dive;  and  instruct  divers  on  reporting 
diving-related  illnesses  and  injuries, 
and  the  procedures  specified  for 
detecting,  treating,  and  preventing  these 
problems. 

The  Standards  also  mandate  that 
employers;  Record  and  maintain  diving 
logs  that  contain  required  information; 
investigate,  and  provide  a  written 
evaluation  of,  any  incident  involving 
decompression  sickness;  mark  diving 
urabilicals  as  required;  inspect,  test,  and 
calibrate  specified  diving  equipment; 
record  modifications,  repairs,  tests, 
calibrations,  and  maintenance 
performed  on  any  diving  equipment; 
make  a  record  of  diving-related  injuries 
and  illnesses  that  result  in  a  diver 
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remaining  in  a  hospital  for  over  24 
hours:  and  establish,  and  disclose  to 
specific  parties  on  request,  the  written 
records  required  by  the  Standard,  and 
maintain  these  records  for  delineated 
periods. 

The  Standards'  paperwork 
requirements  allow  employers  to 
deviate  from  established  diving 
practices  and  tailor  diving  operations  to 
unusually  hazardous  diving  conditions, 
and  to  analyze  diving  records  (including 
hospitalization  and  treatment  records) 
for  information  they  can  use  to  improve 
diving  operations.  These  requirements 
are  also  a  direct  and  efficient  means  for 
employers  to  inform  dive-team  members 
about  diving-related  hazards, 
procedures  to  use  in  avoiding  and 
controlling  these  hazards,  and 
recognizing  and  treating  diving-related 
illnesses  and  injuries.  Additionally, 
employers  can  review  equipment 
records  to  ensure  that  employees 
performed  the  required  actions,  and  that 
the  equipment  is  in  safe  working  order. 

Disclosing  the  records  to  employees 
and  their  designated  representatives 
permits  them  to  identify  operational  and 
equipment  conditions  that  may 
contribute  to  diving  accidents  or  diving- 
related  medical  conditions.  Moreover, 
the  records  provide  the  most  efficient 
means  for  OSHA  compliance  officers  to 
determine  that  employers  are 
performing  the  regulatory  requirements 
of  the  Standards. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

m.  Proposed  Actions 

OSHA  proposes  to  increase  the 
existing  burden-hour  estimate,  and  to 
extend  the  Office  of  Management  and 
Budget's  (OMB)  approval,  of  the 
collection-of-information  requirements 
specified  by  the  Standards.  In  this 
regard,  the  Agency  is  requesting  to 
increase  the  current  burden-hour 
estimate  from  91,326  hours  to  205,248 


hours,  a  total  increase  of  113.922  hours. 
This  increase  largely  occurred  because 
this  ICR  accounts  for  paperwork 
requirements  in  the  Standards  not 
included  in  the  previous  ICR.  OSHA 
will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  m  its 
request  to  OMB  to  extend  the  approval 
of  these  information-colletiion 
requirements. 

T\j)e  of  Review:  Extension  of  a 
currently-approved  mformation- 
collection  requirement 

Title:  Commercial-Diving  Operations 
Standards  (29  CFR  pari  1910,  subpart 
T). 

OMB  \umber:  1218-0069 

Affected  Public  Business  or  other  for- 
profit:  not-for-profit  institutions,  ppcieral 
Government:  State,  local,  or  tribal 
governments. 

Number  of  Respondents  3.000. 

Frequency  of  Recordkeeping:  On 
occasion:  annually. 

Average  Time  per  Response:  Varies 
from  one  minute  (02  hour)  to  retain  a 
specified  record  to  two  hours  to  provide 
OSHA  with  written  notification 
regarding  deviations  from  regulator) 
requirements. 

Estimated  Total  Burden  Hours: 
205.248. 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 

IV.  Authority  and  Signature 

John  L,  Henshaw.  Assistant  Secretarv 
of  Labor  for  Occupational  Saft't\  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C,  3506)  and  SecretarA-  of 
Labors  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington.  DC.  on  September 
21,  2001 

|ohn  L.  Henshaw. 

As-'istant  Snrftar\'  of  Labor. 

IFR  Du(    (n-24f>li:i  Filed  10-2-01.  8:45  am) 

BILUNG  COOC  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclcet  No.  ICR-1 21 8-0242(2001)} 

Standard  on  Powered  Industrial 
Trucks;  Extension  of  the  Office  of 
Management  and  Budget's  Approval  of 
Informatiorv-Collection  (Paperworit) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 


summary:  OSHA  requests  comments  on 
Its  proposal  to  increase  the  burden-hour 
estimate  for  and  to  extend  OMB 
approval  of  thf  collection-of- 
information  requirements  specified  by 
the  Standard  on  Powered  Industrial 
Trucks  (29  CFR  1910.178).'  This 
standard  contains  several  information- 
collection  requirements  addressing 
truck  design,  construction,  and 
modification,  as  well  as  training 
certification  for  truck  operators.  These 
requirements  ensure  that  the  trucks  are 
in  proper  working  order  and  that  truck 
operators  have  the  requisite  skills, 
knowledge,  and  ability  to  operate  them 
safely. 

DATES:  Submit  written  comments  on  or 
before  December  3,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0242(2001).  OSHA.  U.S. 
Department  of  Labor,  Room  N-2625. 
200  (Constitution  Avenue,  NW., 
Washington.  DC  20210:  telephone  (202) 
693-2350  Commentors  mav  transmit 
written  comment^  ..f  lo  pages  or  less  by 
facsimile  In  •  Jii^    h'-t  1-1()48 
FOR  FURTHER  INFORMATION  CONTACT: 
Thpda  Kenne\ ,  nire(  tnrate  of  .Safety 
Standards  Prograjns  O.SHA,  U.S. 
Department  of  Labor.  Room  N-3609, 
200  Constitution  Avenue.  N'W., 
Washington.  DC  20210:  telephone  (202) 
693-2222   A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
f ollections  specified  in  the  Standard  on 
Powered  Industrial  Trucks  is  available 
for  inspec  tion  and  copying  in  the 
Docket  Office,  or  by  requesting  a  copy 
from  Theda  Kenney  at  (202)  693-2222 
or  Todd  Owen  at  (202)  693-2444.  For 
elet  trcnii  (   'pies  of  the  K^,  contact 
OSHA  uii  the  Internet  at  http:// 
w\Mv. osha.gov,  and  select    Information 
Collection  Ri-ijufyls  " 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Depnrtnient  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunitv  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PR,^-95)  (44  U.S.C.  3506(c)(2)(A))  This 


'  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  this  standard,  the 
Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-huur 
pstimate.  Under  this  notice,  OSHA  is  not  pro|)osing 
to  revise  these  paperwork  requirements  in  anv 
substantive  manner,  only  to  increase  the  burrJen 
hours  Imposed  by  the  existing  paperwork 
requirements. 
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program  ensuro'^  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  i^  mmimal,  colU'ctiun 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  mformation- 
collection  burden  is  correct. 

The  paperwork  requirements  in 
paragraphs  (al(.?)  thrf)ugh  (a)(6)  of  the 
Standard  on  Powered  Industrial  Trucks 
(the  'Standard")  specif>-  that  employers 
must  place  a  marker  (e.g..  label)  on  an 
approved  truck  indicating  that  a 
national  testing  laboratory  accepted  its 
design  and  construction.-  and  must 
obtain  the  manufacturer's  written 
approval  bf'fore  modifving  a  truck  in  a 
manner  that  affects  its  rapa(  itv  and  safe 
operation.  If  the  manufacturer  grants 
such  approval,  the  employer  must  revise 
capacitv.  operation,  and  maintenance 
instruction  plates,  tags,  and  decals 
accordinglv.  For  front-end  attachments 
not  installed  bv  the  manufacturer, 
employers  must  provide  a  marker  that 
identifies  the  attachment,  as  well  as  the 
weight  of  both  the  truck  and  the 
attachment  when  the  attachment  is  at 
ma.ximum  elevation  with  a  laterally 
center  load.  Employers  also  must  ensure 
that  anv  marker  required  by  these 
provisions  remains  affixed  to  trucks  and 
is  legible 

Paragraphs  (li(li  through  (l)f6l  nf  the 
Standard  contain  the  paperwork 
requirements  necessary  to  certifv'  the 
training  provided  to  a  truck  operator. 
These  paragraphs  specifv'  the  duties  and 
qualifications  of  training  supervisors, 
program  content,  requirement  for 
operator  evaluation,  conditions  for 
refresher  training,  and  operator 
certification 

Requiring  markers  notifies  employees 
of  the  conditions  under  which  they  can 
safelv  operate  the  trucks,  thereby 
preventing  such  hazards  as  fires  and 
explosions  caused  by  poorlv  designed 
electrical  systems.  roUovers/tipovers 
that  result  from  exceeding  a  truck's 
stability  characteristics,  and  falling 
loads  that  occur  when  loads  exc  eed  the 
lifting  capacities  of  attachments  The 
training-certification  requirement 
ensures  the  employer  will  know  that  an 
employee  received  the  training 
necessary'  to  operate  a  truck  within  its 
capacity  and  control  limitations;  this 
record  also  provides  the  most  effu  lent 
means  for  an  OSHA  compliance  officer 
to  determine  that  an  employer 
performed  the  required  training 
Therefore,  bv  ensuring  that  employees 
operate  only  trucks  that  are  in  proper 
working  order,  and  do  so  safelv 
employers  prevent  severe  injury'  and 
death  to  truck  operators  and  other 


'  A  national  testing  laboratoi^'  evaluates  a  truck's 
electrical  system  for  fire  safety. 


employees  who  are  in  the  vicinity  of  the 

trucks. 

II.  Special  Issues  for  Comment 

USHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  bv  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

III.  Proposed  .Actions 

U.S{1A  IS  proposing  to  increase  the 
existing  burden-hour  estimate  for.  and 
to  extend  f)MB  approval  of,  the 
coUection-of- information  requirements 
specified  by  the  Standard.  In  this  regard, 
the  Agency  is  requesting  to  increase  the 
current  burden-hour  estimate  from 
543,860  hours  to  813.963  hours,  a  total 
increase  270.103  of  hours.  This 
adjustment  occurred  largely  because 
OSHA  is  accounting  for  paperwork 
requirements  in  the  Standard  not 
included  in  the  previous  ICR.  and 
because  the  number  of  operators 
requiring  initial  training,  evaluation, 
and  certification  increased  substantially. 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  0MB  to  extend  its 
approval  of  these  information-collection 
requirements. 

Tvpe  of  Review:  Extension  of  a 
currently  approval  information- 
collection  requirements 

Title:  Powered  Industrial  Trucks  (29 
CFR  1910  178) 

UMB  Xumhrr  1218-0242. 
Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions:  Federal 
Government;  State,  local,  or  tribal 
government 

\'umbpr  of  Respundents:  4,400,000. 
Frf'qui='niv  of  Rpc  ordkeeping:  On 
occasion;  annually;  triennially. 

Average  Time  per  Response:  Ranges 
from  two  minutes  ((.03  hour)  to  mark  an 
approved  truck  tn  R  50  hours  to  train 
new  tru(;k  operators. 

Estimated  Total  Burden  Hours: 
813.963. 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 


IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paper\vork  Reduction  Act  of  1995 
(44  IJ.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  .it  Washington.  DC",  on  September 
27,  20(11, 

|ohn  L.  Henshaw. 
.■\.ssis(an(  Swretan  of  Labor 
[FR  Dor.  01-246<19  Filed  10-2-01.  8;4.t  am] 

BILLING  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0185<2001)] 

Cadmium  in  General  Industry 
Standard;  Extension  of  the  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  the  Information-Collection 
(Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Request  for  comments. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  proposal  to  decrease  the 
total  burden-hour  estimates  for.  and  to 
extend  0MB  approval  of,  the  collection- 
of-information  requirements  specified 
by  the  Cadmium  in  General  Industry 
Standard  (29  CFR  1910.1027).'  This 
standard  controls  occupational  exposure 
to  cadmium,  thereby  preventing  serious 
disease  [e.g.,  lung  cancer,  prostate 
cancer,  kidney  disease)  and  death 
among  exposed  employees. 
DATES:  Submit  written  comments  on  or 
before  December  3.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0815(2001).  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210:  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 


■  Based  on  its  a.sspssinent  of  the  paperwork 
rfquirements  contained  in  this  standard,  the 
.\genrv  estimates  that  the  total  burden  hours 
decreased  compared  to  its  previous  burden-hour 
estimate  I'nder  this  notice.  OSHA  is  nor  proposing 
to  revise  these  paperwork  requirements  in  any 
substantive  manner,  only  to  decrease  the  burden 
hours  imposed  by  the  existing  paperwork 
requirements. 
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N-3641.  200  Constitution  Avenue.  N\V. 
Washington.  DC  20210;  telephone  (202) 
693-2444,  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Cadmium  in 
General  Industry  Standard  is  avadable 
for  inspection  and  copying  in  the 
Docket  Office  or  by  requesting  a  copy 
from  Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:/^ 
^^^\■v^■. osha.gov/cnmp-links. html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i  p..  employer)  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  tontinuing  information-collection 
requirements  m  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Aii  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries: 
illnesses,  and  accidents  (29  I'.S.C  657) 

The  information-collection 
requirements  specified  in  the  f^admium 
in  General  Industry  Standard 
(§1910.1027:  "the  Standard")  protect 
employees  from  the  adverse  health 
effects  that  may  result  from 
occupational  exposure  to  cadmium  The 
major  information-collection 
requirements  in  the  Standard  include 
conducting  employee  exposure 
monitoring,  notifying  employees  of  their 
cadmium  exposures,  implementing  a 
written  compliance  program, 
implementing  medical  surveillance  of 
employees,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-surveillance  results, 
maintaining  employees'  exposure- 
monitoring  and  medical-surveillance 
records  for  specific  periods,  and 
providing  access  to  these  records  by 
OSHA,  the  National  Institute  of 
Occupational  Safety  and  Health,  the 
employee  who  is  the  subject  of  the 


records,  the  employees  representative, 
and  other  designated  parties 

il.  Special  Issues  for  Comment 

•  (XSHA  has  a  [lartu  ular  int('rf'>t  iii 
comments  nn  the  fojluwintf  i^'-ui'v 

•  Whether  the  prop'jsed  inlormation- 
coUection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful. 

•  The  accuracy  oi  OSHA  s  estimate  oi 
the  burden  (time  and  cost)  of  the 
information-collection  requirements. 
including  the  validity  nf  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected:  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  r()m{)ly,  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

III.  Proposed  Actions 

OSHA  IS  requesting  to  decrease  the 
existing  burden-hour  estimate  for,  and 
to  extend  OMB  approval  of.  the 
collect  ion -of- information  requirements 
specified  by  the  Standard  In  this  regard 
the  Agency  is  requesting  to  decrease  the 
current  burden-hour  estimate  from 
148.172  hours  to  120.770  hours,  a  total 
decrease  of  27,402  hours  This  decrease 
results  mainly  from  remo\  ing  the 
burden  hours  required  for  employers  to 
conduct  respirator  fit  testing:  the 
Agenc  y  now  accounts  for  these  burden 
hours  under  the  ICR  for  the  Re-;pirator\- 
Protection  Standard  «?  1910  134:  OMB 
control  number  1218-0099)  OSHA  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  its  approval  of  these 
information-collection  reqinrenn'Mts. 

Tvpp  nf  Review  Extension  nf 
currently  approved  information- 
collection  requirements, 

TffyV;  Cadmium  in  General  industr\ 

OSfB  \umbpr:  1218-0185 

Affected  Publn    Business  or  other  fur 
profit:  not-for-profit  institutions.  Feciemi 
Government:  State,  local,  or  tribal 
governments. 

Number  of  Respondents  53 .161 

Frequency  of  Response  On  o(  (.asiun 
semi-annually:  annualK 

Average  Time  per  Response  \'aries 
from  five  minutes  (.08  hour)  for  several 
provisions  (e.g..  maintaining  an 
employee's  exposure-monitoring  or 
medical-sur\'eillance  recorti,  prii\i(img 
information  about  an  employee  in  the 
physician),  to  1.5  hours  to  re\ievv  and 
update  a  f:ompiiance  program  or  to 
administer  an  employee  medical 
examination. 

Estimated  Total  Burden  Hours: 
120.770  hours. 


Estimated  Cost  Operation  and 
Maintenance!:  Sb.190.792. 

TV.  Authority  and  Signature 

lohn  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  Secretary-  of  Labors 
Oder  No.  3-2000  (65  FT?  '50017). 

Signed  at  Washington.  DC,  on  September 

27th.  2001 

lohn  I     Hcnstnw 

Assistant  Sucrtlary  of  Labor 

IFR  n™    ni-;^470O  Filed  10-2-01;  8:45  am) 

eiLLIMC  CODE   4510-26-11 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heatth 
Administration 

[Docket  No.  ICR-1218-0199(2001)] 

Standards  on  Walking-Working 
Surfaces:  Extension  ot  the  Office  ot 
Management  and  Budget  s  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
A  inoiii'-tration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment  on 

Its  proposal  to  extend  OMB  approval  of 
the  information-collection  requirements 
contained  in  the  Standards  on  Walking- 
Working  Surfaces  (29  CFR  part  1910. 
subpart  D).  These  requirements  prevent 
serious  injury  and  death  among 
employees  by  notifying  them  of 
clearance  limits  in  passageways  and 
aisles,  floor-loading  limits,  defective 
ladders,  and  the  proper  construction 
and  erection  of  outrigger  scaffolds 
DATES:  Submit  written  comments  on  or 
;h  f iirr  December  3.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1  2 1 8-01 99(2001 ).  OSHA.  U.S. 
Departmt^nt  of  Labor.  Room  N-2625. 
JOO  Constitution  Avenue.  NW.. 
Washington.  DC  20210;  telephone  (202) 
693-2350  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  kenney,  Directorate  ot  Salety 
Standards  Programs.  OSHS.  U.S. 
Department  of  Labor.  Room  N-3609. 
200  Constitution  A\enue.  NW.. 
Washington.  DC  20210;  telephone  (202) 
b93-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  by  the  Standards 
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on  Walking-Working  Surfaces  is 
available  for  inspection  and  copving  in 
the  Docket  Office,  or  bv  requesting  d 
copv  from  Theda  Kennev  at  (202)  69  3- 
2222  or  Todd  Owen  at  (202)  693-2444. 
For  electronic  copies  of  the  ICR.  contact 
OSHA  on  the  Internet  at  http/' 
www-  OS  ha  gov.  and  select    Information 
Collection  Requests  " 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e..  employer)  burden, 
conducts  a  preciearance  consultatmn 
program  to  provide  the  public  with  an 
opportunitv  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  US.C.  3506(cl(2)(A).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  following  provisions  of  the 
Standards  on  Walking-Working  Surfaces 
(29  CFR  part  1910.  subpart  D;  'the 
Standards")  specify'  coUection-of- 
information  requirements; 
^§  1910.22(b)(2).  1910.22(d)(1). 
1910.26(c)(2)(vn).  and  1910.28(e){3] 
These  provisions  require  employers  to. 
Permanently  mark  aisles  and 
passageways  in  buildings;  post  signs  in 
a  conspicuous  location  that  show  floor- 
loading  limits  approved  by  the  buildint; 
official,  and  replace  these  signs  if  lost, 
removed,  or  defaced;  mark  defective 
ladders  and  remove  them  from  service 
until  repaired;  and.  if  a  registered 
professional  engineer  designs  an 
outrigger  scaffold,  construct  and  erect  it 
according  to  this  design,  and  maintain 
at  the  jobsite  a  copy  of  the  detailed 
drawings  and  specifications  showing 
the  sizes  and  spacing  of  members.  These 
papenvork  requirements  prevent  serious 
injurv  and  death  among  employees  bv 
notifying  them  of;  Clearance  limits  in 
aisles  and  passagewavs  to  avoid 
improper  use  (and  resulting  impact)  by 
mechanical-handling  equipment; 
ma.ximum  loadings  to  prevent  floor 
collapse;  defective  ladders  that  could 
become  unstable  or  collapse  during  use; 
and  proper  construction  and  erec  turn  of 
outrigger  scaffolds  to  avoid  instabiUtv  or 
collapse 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues 

•  Whether  the  proposed  ijiformation- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 


Agencv  functions,  including  whether 
the  information  is  useful; 

•  The  accuracv  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumpticms  used; 

•  The  quality,  utilitv.  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

III.  Proposed  .\ttions 

OSHA  is  proposing  to  extend  0MB 
approval  of  the  information-collection 
requirements  contained  in  the 
Standards  on  Walking-Working  Surfaces 
(29  CFR  part  1910.  subpart  D),  The 
Agencv  will  summarize  the  comments 
submitted  in  responsf  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information-collection 
requirements 

Type  of  Review:  Extension  of  a 
currentlv-approved  information- 
c;ollection  requirement 

Title:  Walking-Working  Surfaces  (20 
CFR  part  1910,  subpart  D), 
OMB  Xumber:  1218-0199. 
Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  State,  local,  or  tribal 
governments. 

\umher  of  Respondents:  60.500. 
Fref/uenrv  of  Recordkeeping:  Initially; 
on  occasion. 

Average  Time  per  Response:  Varies 
horn  one  minute  to  maintain  at  the 
jobsite  a  set  of  drawings  and 
specifications  for  outrigger  scaffolds,  to 
two  hours  to  mark  aisles  and 
passageways. 

Estimated  Total  Burden  Hours: 
33.837. 

Estimated  Cost  lOperation  and 
\taintenance]:  SO. 

TV.  Authority  and  Signature 

John  I.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
144  LI.S.C.  3506),  and  Secretary  of 
Labors  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC,  on  September 
27.  2001. 
)ohn  L.  Henshaw, 

Assistant  Set  n'tary  of  Labor. 

|FR  Doc.  01-24701  Filed  10-2-01 .  HAr,  ,uii! 

BIUJNG  COOC  4510-2«-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Research  and  Education  Notice  of 
Meeting; 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

\amt':  .•\d\  isory  Conimittee  for 
Environmental  Research  and  Education 
(9487). 

Dafes:  0(  tober  17.  2001;  U:4.t  rf.m.-'i:;30 
p.m..  October  18.  2001;  8:;10  H.m,-2::iO  p.m 

P/ore,  National  Science  Foundation.  Room 
1235.  4201  Wilson  Blvd.  ,\rlington,  V.^. 

Tvpe  ofMeeting:  Open. 

Contact  Person-  Dr.  Margaret  Cavanaugh. 
Office  of  the  Director,  National  Science 
Foundation.  Suite  120.5.  4201  Wilson  Blvd. 
.Arlington,  Virginia  222.30.  Phone  703-292- 
8002. 

Minutes:  Mav  be  obtained  from  the  (  ontai  t 
person  listed  above 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  environmental  research  and 
education. 

Agenda: 

October  17     Presentations  on 
interdisciplinary  environmental 
at;tivities  in  lapan  and  England 

.AC-ERE  Task  Group  meetings 

October  18     Meeting  with  the  NSF 
Director 

Meeting  with  .Assistant  Director  for 
Education  and  Human  Resources 

Continuation  of  discussion  of  directions  in 
interdisciplinarv^  environmental 
research.. 

Dated:  September  28.  2001. 
Susanne  Bolton, 

Committee  Management  Officer. 

iFR  Doc.  01-24686  Filed  10-2-01;  8:45  am] 

WLLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Appendix  G,  for  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62  issued  to  Carolina  Power  & 
Light  Company  (CP&L,  the  licensee),  for 
operation  of  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  Countv.  North  Carolina.  As 
required  bv  10  CFR  51.21,  the  NRC  is 
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issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

EnvironmentaJ  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
CP&L  to  use  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Case  N-640  as  the  basis  for  establishing 
the  fracture  toughness  values  used  in 
pressure-temperature  (P-T)  limit 
calculations.  Code  Case  N-640  permits 
application  of  the  lower  bound  static 
initiation  fracture  toughness  value 
equation  (Ki,  equation)  as  the  basis  for 
establishing  the  P-T  curves  in  lieu  of 
using  the  lower  bound  crack  arrest 
fracture  toughness  value  equation  (i.e.. 
the  Ki.,  equation,  the  method  invoked  by 
Appendix  G  to  Section  XI  of  the  ASME 
Code)  as  the  basis  for  the  cur\'es. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  1,  2001,  as  supplemented  by  letter 
dated  August  20,  2001. 

The  Need  for  the  Proposed  Action 

10  CFR  50.60  requires  that  all  light- 
water  nuclear  power  reactors  must  meet 
the  fracture  toughness  requirements  of 
Appendix  G  of  10  CFR  50.  10  CFR  Part 
50,  Appendix  G  requires  P-T  limit 
curves  to  be  at  least  as  conservative  as 
limits  obtained  by  following  the 
methods  of  analysis  and  the  margins  of 
safety  of  Appendix  G  of  Section  XI  of 
the  ASME  Code.  Requests  for 
exemptions  to  the  requirements  of  10 
CFR  Part  50,  Appendices  G  and  H,  may 
be  submitted  pursuant  to  10  CFR 
50.60(b),  which  allows  licensees  to  use 
alternatives  to  the  respective  fracture 
toughness  and  reactor  vessel  material 
surveillance  program  requirements  of 
the  appendices,  if  an  exemption  to  use 
the  alternatives  is  granted  by  the 
Commission  pursuant  to  10  CFR  50.12. 
According  to  10  CFR  50.12(a)(1).  the 
Commission  may  grant  exemptions  to 
the  requirements  of  10  CFR  Part  50  if 
the  exemptions  are  authorized  by  law, 
and  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  security. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  involves  an 
administrative  activity  (a  recalculation 
of  a  required  table  in  technical 
specifications.) 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 


that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposod 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action 

Accordingly,  the  NRC  concludes  tiiat 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Brunswick  Steam  Electric  Plant,  dated 
lanuary  1974. 

Agencies  and  Persons  Consulted 

On  August  27,  2001,  the  staff 
consulted  with  Mr.  Johrmy  James  of  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  N'RC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  1,  2001.  as  supplemented  by 
letter  dated  August  20.  2001   Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR).  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  flour). 
Rockville,  Marv'land  Publicly  available 
records  will  be  accessible  electronically 


from  the  ADAMS  Public  Libran- 
component  on  the  SRC  Web  site, 
/ifrp/'M-M-w  nn  gnv  (the  Public 
Electronic  Reading  Ronml   If  you  do  not 
have  accMSb  to  ADAM.S  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
iir  301-415-4737.  or  by  e-mail  at 
pdr^nrr  gov. 

DaiHd  at  Rockville,  Maryland,  this  27th  day 
of  September  2001 

For  the  Nuc  lear  Regulatory  Commission. 
Richard  P.  Correia. 
Chief  Section  2.  Project  Directorate  II. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  01-24705  Filed  10-2-01;  8:45  ami 
nujNG  cooe  tsso-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-12] 

Entergy  Nuclear  Operations.  Inc. 
James  A.  Fltzpatrlck  Nuclear  Power 
Plant;  Independent  Spent  Fuel  Storage 
Installation  Issuance  of  Environmental 
Assessment;  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulator* 
Ciommission  (NRC  or  Commission)  is 
Lonsidering  issuance  of  an  exemption, 
pursuant  to  10  ("FR  ~2  7 .  from  the 
provisions  of  10  CFR  72  212(a)(2), 
72.212(b)(2)(i)(A).  "2  212(b)(7l  and 
72.214  to  Entergy  Nuclear  Operations, 
Inc  (Entergy)  The  requested  exemption 
would  allow  Entergy  to  deviale  from  the 
condition  in  Certificate  of  (compliance 
1014.  Appendix  .\.  Survoillani:e 
Requirement  3,2  3  1  and  Figure  3.2.3-1, 
for  the  Hl-STORM  100  Cask  System. 
listed  in  10  CFR  72  214.  at  the  lames  A. 
FitzPatrick  Independent  Spent  Fuel 
Storage  Installation  (ISFSIj  This 
exemption  would  allow  alternative 
surveillance  requirements  to  be  used 
rather  than  those  specified  in  the  Hl- 
STORM  100  Cask  System  Certificate  of 
Compliance. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  August  24.  2001, 
Entergy  requested  an  exemption  from 
the  requirements  oi  lo  CFR  72.212(a)(2). 
:2,212(bj(2)(iJ(A,.  and  72.214  to  deviate 
from  the  requirements  of  Certificate  of 
(Compliance  1014.  ,\ppendix  A. 
Surveillance  Requirement  3.2.3.1  and 
Figure  3  2  3-1,  for  the  HI-STORM  100 
Cask  System,  authorized  by  NRC  to  use 
spent  fuel  storage  casks  approved  under 
10  CFR  Part  72,  Suh|.drt  K   The  staff  is 
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also  considering  an  exemption  tf)  10 
CFR72.212rb)(7) 

Entergy  plans  to  use  the  HI-STORM 
100  Cask  System  to  store  spent  nuclear 
fuel,  generated  at  the  lames  A 
FitzPatnc.k  Nuclear  PovvtT  Plant,  at  an 
ISFSI  located  in  Oswego.  New  York,  on 
the  lames  A.  FitzPatnck  Nuclear  Power 
Plant  site.  The  FitzPatnck  ISFSI  has 
been  constructed  for  interim  dry  storage 
of  spent  nuclear  fuel 

Bv  exempting  Entergv  from  10  CFR 
72.il2(a)(2).  72.212(b)(2J(i)(A). 
72.212(b)(7)  and  72.214.  Entergy  will  be 
authorized  to  perform  the  following 
surface  dose  measurements  on  the 
loaded  HI-STORM  100  Cask  Systems: 

A  minimum  of  12  dose  rate 
measurements  shall  be  taken  on  the  side 
of  the  OVERPACK  in  three  sets  of  four 
measurements.  One  measurement  set 
shall  be  taken  approximately  at  the  cask 
mid-height  plane.  90  degrees  apart 
around  the  circumference  of  the  cask 
The  second  and  third  measurement  sets 
shall  be  taken  approximatelv  60  inches 
above  and  below  the  mid-height  plane, 
respectively,  also  90  degrees  apart 
around  the  circumference  of  the  cask. 
The  average  of  the  12  dose  rate 
measurements  shall  be  compared  to  the 
limit  specified  in  LCO  3  2. 3. a. 

A  minimum  of  five  (5)  dose  rate 
measurements  shall  be  taken  of  the  toj) 
of  the  OVTRPACK.  One  dose  rate 
measurement  shall  be  taken  at 
approximately  the  center  of  the  lid  and 
four  measurements  shall  be  taken  at 
locations  on  the  top  concrete  shield. 
approximately  half  way  between  the 
center  and  the  edge  of  the  top  shield.  90 
degrees  apart  around  the  rircumtVren(  h 
of  the  lid.  The  average  of  the  five  (5) 
dose  rate  measurements  shall  be 
compared  to  the  limit  specified  in  LCO 
3.2.3.b 

A  dosf'  rate  measurement  shall  bf 
taken  adjacent  to  each  inlet  and  outlet 
vent  duct  The  average  of  the  eight  (8) 
inlet  and  (jutlet  duct  dose  rates  shall  bo 
compared  to  the  limit  specified  in  LCO 
3  2.3.C 

The  surface  dose  measurement 
locatirms  specified  above  would  Ix'  in 
lieu  of  thosf-  specified  in  Certifu  at>'  ot 
Compliance  1014,  Appendix  A. 
Surveillance  Requirement  3.2  3  1  ami 
Figure  3  2  3-1.  for  the  Hl-,STORM  100 
Cask  Svstem.  authorized  bv  NRC  to  use 
spent  fuel  storage  casks  approved  under 
10  CFR  Part  72.  Subpart  K  This  figure 
shows  the  required  surface  dose  rate 
mea.surement  location*;  on  a  Holtec  HI- 
STORM  100  cask.  To  replace  the  figure 
the  applicant  added  verbiage  to  SR 
3  2  3  1    to  direct  users  to  the  proper 
locations  for  taking  dose  rate 
measurements  necessary  to  demon^trat*- 
compliance  with  Limiting  Condition  for 


Operation  (LCO)  3,2.3.  The  new 

verbiage  added  to  SR  3.2.3.1.  along  with 
thf  deletion  of  Figure  3,2.3-1,  results  in 
the  same  performance  of  average  surface 
dose  rate  measurement  determinations 
as  is  currentlv  approved.  The  proposed 
action  before  the  Commission  is 
whether  to  grant  this  exemption  under 
10  CFR  72.7. 

The  NRC  staff  has  reviewed  the 
Entergy  application,  evaluated  the 
public  health  and  safetv  and 
environmental  impacts  of  the  proposed 
exemption  and  determined  that  revised 
surface  dose  measurement  surveillance 
is  acceptable  because  the  revised 
surveillance  results  in  the  same 
performance  of  average  surface  dose  rate 
measurement  determinations  as  is 
currentlv  appnivod   .\RC  staff  has 
determined  that  the  revised  surface  dose 
measurement  surveillanc3  is  acceptable 
and  granting  the  exemption  would  not 
result  in  anv  significant  impacts. 
Additionallv.  the  NRt:  staff  has  found 
that  use  of  the  revised  surveillance 
would  have  minimal  impact  on  the 
design  basis  and  wduld  not  he  inimical 
to  public  health  and  safetv 

Need  for  the  Proposed  Action 

The  lames  A.  FitzPatrick  Nuclear 
Power  Plant  will  lose  full  core  off-load 
capability  in  the  [ames  A  FitzPatrick 
spent  fuel  pool  after  the  upcoming 
refueling  outage  in  the  fall  of  2002.  In 
order  to  ensure  that  fiill  core  off-load 
capabilitv  in  th*'  lamt-s  A.  FitzPatrick 
spent  fuel  pool  is  maintained  after  the 
refueling  outage.  Entergy  must  load 
three  68  assembly  multi-purpose 
(  anisters.  Unless  the  exemption  is 
granted  or  the  Certificate  is  amended. 
Entergy  will  not  be  in  full  conformance 
with  the  Certificate  and  not  be  able  to 
load  the  multi-purpose  canisters.  On 
lulv  3.  200 1 ,  the  cask  designer.  Holtec 
International  (Holtec)  submitted  to  the 
NRC  an  application  to  amend  Certificate 
of  Compliance  1014  (Hl-STORM 
Amendment  1)  The  application 
includes  a  request  to  revise  the 
surveillance  requirements  Because  NRC 
review  and  the  10  CFR  Part  72 
rulemaking  to  amend  the  Clertificate  will 
not  be  completed  prior  to  the  date  that 
Entergv  plans  to  begin  loading  Hl- 
STORM  100  Cask  Systems,  the  NRC  is 
granting  this  .xemption  based  on  the 
staffs  tec  hni(  al  review  of  mformation 
submitted  h\  Entergy. 

Environmental  Impacts  of  the  Proposed 
Action 

The  pcjtentiai  environmental  impact 
of  using  the  HI-STORM  100  Cask 
Svstem  was  initially  [(resented  in  the 
Environmental  Assessinc^nt  (EA)  for  the 
Final  Rule  to  add  th.'  HI-STORM  100 


Cask  System  to  the  list  of  approved 
spent  fuel  storage  casks  in  10  CFR 
72,214  (65  FR  25241,  dated  May  1. 
2000),  The  revised  sur\eillance  does  not 
increase  the  probability  or  consequence 
of  accidents.  No  changes  have  been 
requested  to  the  types  or  quantities  of 
any  radiological  effluents  that  may  be 
released  offsite,  and  there  is  not 
significant  increase  in  occupational  or 
public  radiation  exposure.  There  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action.  The  HI-STORM  100  Cask 
System  is  designed  to  mitigate  the 
effects  of  design  basis  accidents  that 
could  occur  during  storage.  Design  basis 
accidents  account  for  human-induced 
events  and  the  most  severe  natural 
phenomena  reported  for  the  site  and 
surrounding  area.  Postulated  accidents 
analyzed  for  an  ISFSI  include  tornado 
winds  and  tornado  generated  missiles, 
design  basis  earthquake,  design  basis 
flood,  accidental  cask  drop,  lightning 
effects,  fire,  explosions,  and  other 
incidents.  Considering  the  specific  cask 
and  site  design  requirements  for  each 
accident  condition,  the  design  of  the 
cask  would  prevent  loss  of  containment, 
shielding,  and  criticality  control. 
Without  the  loss  of  either  containment, 
shielding,  or  criticality  control,  the  risk 
to  public  health  and  safety  is  not 
compromised.  Therefore,  the  staff  has 
determined  that  there  is  no  reduction  in 
the  safety  margin  nor  significant 
environmental  impacts  as  a  result  of 
revising  the  surface  dose  surveillance. 

Alternative  to  the  Proposed  Action 

Since  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  alternatives  with 
equal  or  greater  environmental  impact 
are  not  evaluated.  The  alternative  to  the 
proposed  action  would  be  to  deny 
approval  of  the  exemption.  Denial  of  the 
exemption  request  will  have  the  same 
environmental  impact. 

Agencies  and  Persons  Consulted 

On  September  4.  2001.  Mr.  ].  Spath  of 
the  New  York  State  Energy  Research 
and  Development  Authority,  was 
contacted  about  the  Environmental 
Assessment  for  the  proposed  action  and 
had  no  comments. 


Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.212(a)(2). 
72.212(b)(2)(i)(A).  72.121(b)(7)  and 
72.214  so  that  Entergy  may  utilize 
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modified  surveillance  requirements  for 
the  HI-STORM  100  Cask  Systems  at  the 
FitzPatrick  ISFSI  will  not  significantly 
impact  the  quality  of  the  human 
environment,  Accordinglv.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption 
The  NRC  maintains  an  .■\gencvuide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  doc;uments  mav  be 
accessed  through  the  N'RCs  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/NRC/ADAMS/ 
index, html.  If  you  do  not  have  access  to 
AD.-\MS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209.  .301-41.5-473  7  or 
by  e-mad  to  pdr@nr(;.g(iv 

Dated  at  Kix  kvilic  Mrtr\lan.i,  this  !7th  day 
of  September  2001 

!  nr  the  Nuclear  Rt'suidti.rs  Cunimission. 
K.  VViiiiam  Brach. 

Dirf,tor.  Spent  Fuel  Project  Office.  Office  of 
\uclear Material  Safetvand  Sateguards. 
\¥R  Dor.  0]-2470f>  Fiird  i()-2-01:  H  4.5  am) 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  pursuant  to  the  Federal 
Advisorv  Committee  Act  by  the  Nuclear 
Regulator,-  Commission's  (NRC's) 
Advison,'  Committee  on  Nuclear  Waste 
(ACNVV).  These  procedures  are  set  forth 
so  that  they  may  be  incorporated  b\ 
reference  in  future  notices  for 
individual  meetings. 

The  ACNW  advises  the  Nuclear 
Regulatory  Commission  on  nuclear 
waste  disposal  issues.  This  mcludes 
facilities  covered  under  10  CFR  parts  60. 
61 ,  and  63  and  other  applicable 
regulations  and  legislative  mandates, 
such  as  the  Nuclear  Waste  Policy  Act. 
the  Low-Level  Radioactive  Waste  Policy 
Act  and  amendments,  and  the  Uranium 
Mill  Tailings  Radiation  Control  Act.  as 
amended.  The  Committee's  reports 
become  a  part  of  the  public  record. 

The  ACNW  meetings  are  normally 
open  to  the  public  and  provide 
opportunities  for  oral  or  WTitten 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Committee's  information  gathering 
process.  The  meetings  are  not 


adjudicators-  hearings  such  ds  those 
conducted  by  the  NRC's  Atiimi(  Safpt\ 
and  Licensing  Board  Pannl  .i',  part  ui  th.- 
Commission's  licensing  process.  ACNW 
meetings  are  conducted  in  accordance 
with  the  Federal  Advisorv  Committee 
Act, 

General  Rules  Regarding  ACNW 
Meetings 

.'\n  agenda  is  publl^h('(i  m  tlir  Federal 
Register  for  eac:h  full  Committee 
meeting  and  is  available  on  the  hiternet 
at  /j»p.-//vvi\iv.nrc.gov'M(;/i's,  \(  MV. 
There  may  be  a  need  to  make  changes 
tn  the  agenda  to  facilitate  the  conduct  of 
the  meeting.  The  Chairman  of  the 
Com'"ittw  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his/her 
judgment,  will  facilitate  the  orderly 
c()ndu(.!  (jf  business.  incluHint:  making 
provisions  to  continue  the  lii ■-I  ,^^^1    r,  of 
matter'^  not  completed  (m  the  -■  fii   lijied 
ddv  during  another  meeting  i'eis'  n^ 
planning  tn  attend  the  meeting  may 
contact  the  Designated  Federal  flffirial 
specified  in  t)ir  individual  Federal 
Register  .Notice  prmr  tn  the  meeting  to 
be  advised  of  any  change.s  tu  the  agenda 
that  may  have  occurred.  This  individual 
can  be  contacted  between  7:30  am  and 
3:30  p.m  .  Eastern  Time 

The  following  requirements  shall 
apply  to  public  participation  in  .^CN'W 
meetings: 

(a)  Persons  wishini,  t(.i  -uhmi;  written 
comments  regarding  the  agenda  items 
may  do  so  by  sendin-  a  readily 
reproducible  copv  addressed  to  the 
Designated  Federal  Official  specified  in 
the  Federal  Register  Notice  for  the 
individual  meeting  in  care  of  the 
Advisory  (iommittee  on  Nuclear  Waste, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555  Comments 
should  be  in  the  possession  of  the 
Designated  Federal  Official  prior  to  the 
meeting  to  allow  time  for  reproduction 
and  distribution.  (Comments  shnuki  he 
limited  to  topics  being  considered  by 
the  Committee  Written  ct.niments  may 
also  be  submitted  by  providing  a  readilv 
reproducible  copy  to  the  Designated 
Federal  Official  at  the  beginning  of  the 
meeting 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official   If  possible  the  request 
should  be  made  five  davs  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  b\ 
the  Chairman. 


(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Designated  Federal 
Official  between  7:30  a.m.  and  3:30 
p.m..  Eastern  Time. 

(d)  During  the  ACNW  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACNW 
members.  Committee  consultants,  NRC 
staff,  and  the  ACNW  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 

pr npriefarv-  or  privileged  information 
ilia!  may  be  in  documents,  folders,  etc.. 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room.  One  White  Flint  North.  Room  O- 
1F21.  11555  Rockville  Pike.  Rockville, 
MD  20852-2738,  or  fi-om  the  Publicly 
Available  Records  System  (PARS) 
component  of  NRC's  document  system 
(ADAMS)  which  is  accessible  from  the 
NRC  Web  site  at  http://wu-v\'  nrc.gov/ 
NRC/ ADAMS /index. html  (the  Public 
Electronic  Reading  Room).  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  apprd^riate  reproduction 
charges.  ACNW  meeting  agenda, 
meeting  transcripts,  and  letter  reports 
are  available  for  downloading  or 
\  iewing  on  the  Internet  at  http:// 
iuiu  nrc.gov/ACRSACNVi' 

tg)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
some  ACNW  meetings.  Those  wishing 
to  use  this  ser\'ice  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audio  Visual 
Technician.  (301^15-8066)  between 
7:30  a.m.  and  330  p  m.  Eastern  Time  at 
least  10  days  before  the  meeting  to 
ensure  the  availability  of  this  ser\ice. 
Individuals  or  organizations  requesting 
thi--  ^er\  it  p  will  be  responsible  for 
telephone  line  charges  and  for  providing 
the  equ,piriierit  md  facilities  that  they 
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use  to  establish  the  video 
tpjeconferencing  link  The  availability  of 
video  teleconferencing  services  is  not 
guaranteed 

ACNW  Working  Group  Meetings 

ACNW  Working  Group  meetings  will 
also  bo  conducted  in  accordance  with 
these  procedures,  as  appropriate.  When 
Working  Group  meetings  are  held  at 
locations  other  than  at  NRG  facilities, 
reproduction  facilities  may  not  be 
available  at  a  reasonable  cost. 
.\ccordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietarv 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  .^("\W 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  mav 
be  requested  to  identif\-  the  specific 
agreement  involved  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session 

.Vndrew  L.  Bates,  I 

Advisory  Committtv  .Wanayemenf  Officer. 
;FR  Doc  01-2470!  KiU'rl  10-2-01;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Procedures  tor  Meetings 

Background  ' 

This  notice  describes  procedures  to  be 

followed  with  respect  to  meetings 
conducted  by  the  Nuclear  Regulatory 
Commission's  (NRG"s)  Advisory 


Committee  on  Reactor  Safeguards 

(ACRS1  pursuant  to  the  Federal 
.•\dvisorv  Cininmittee  Act  These 
procedures  are  set  forth  so  that  they  mav 
be  incorporated  by  reference  in  future 
notices  for  individual  meetings. 
The  .\GR.S  is  ,i  statutorv  group 
fstahlisheci  hv  C^ongress  to  review  and 
report  on  applications  for  the  licensing 
of  nuclear  power  reactor  facilities  and 
on  certain  other  nuclear  safety  matters. 
The  Committees  reports  become  a  part 
of  the  public  record 

The  ACRS  meetings  are  conducted  in 
accordance  with  the  Federal  Advisory 
Comnuttee  Act;  thev  are  normaliv  open 
to  the  puhlir  and  provide  opportunities 
for  oral  or  written  statements  from 
members  of  the  public  to  be  considered 
as  part  of  the  Committee's  information 
gathering  process  ACRS  reviews  do  not 
normaliv  f^ncumpass  matters  pertaining 
to  environmental  impacts  other  than 
those  related  to  radiological  safety. 

Thf  .-\CR.S  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRCs  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commissions  licensing  process. 

General  Rules  Regarding  ACRS 
Meetings 

.•\n  agenda  is  published  in  the  Federal 
Register  for  each  full  (Committee 
meeting  Thfr^-  mav  be  a  need  to  make 
changes  to  the  agenda  to  facilitate  the 
conduct  of  the  meeting.  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  mpeting  in  a  manner  that, 
in  his/her  judgment,  will  facilitate  the 
orderly  conduct  of  business,  including 
making  provisions  to  continue  the 
discus'^ion  of  matters  not  completed  on 
the  scheduled  dav  on  another  meeting 
day.  Persons  planning  to  attend  the 
meeting  mav  contact  the  Designated 
Federal  Official  specified  in  the 
individual  Federal  Register  Notice  prior 
to  the  meeting  to  be  advised  of  any 
changes  to  the  agenda  that  may  have 
occurred  This  individual  can  be 
contacted  between  7:,<0  am.  and  3:30 
p.m.,  Eastern  Time. 

The  following  requirements  shall 
applv  to  pubiu:  participation  in  ACRS 
full  Committee  meetings; 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
may  do  so  by  sending  a  readily 
reproducible  cop\  addressed  to  the 
Designated  Federal  Official  specified  in 
the  Federal  Register  Notice,  care  of  the 
.•\dvisorv  Committee  on  Reactor 
Safeguards.  1    S  Nuclear  Regulatory 
Commission.  Waslungton.  DC  20555. 
Comments  should  be  limited  to  items 
being  considered  bv  the  Committee 
Comments  should  be  in  the  possession 
of  the  Designated  Federal  Official  prior 


to  the  meeting  to  allow  time  for 
reproduction  and  distribution.  Written 
comments  may  also  be  submitted  by 
providing  a  readily  reproducible  copy  to 
the  Designated  Federal  Official  at  the 
beginning  of  the  meeting. 

id)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Designated  Federal 
Official  between  7:30  a.m.  and  3:30 
p.m..  Eastern  Time. 

(d)  During  the  presentations  and 
discussions  at  ACRS  meetings, 
questions  may  be  asked  only  by  ACRS 
members.  ACRS  consultants  and  staff, 
and  the  NRC  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  be  in  documents,  folders,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  pubfic. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRG  Public  Document 
Room,  One  White  Flint  North,  Room  O- 
1F21.  11555  Rockville  Pike,  Rockville, 
MD  20852-2738,  or  from  the  Publicly 
Available  Records  System  (PARS) 
component  of  NRG's  document  system 
(ADAMS)  which  is  accessible  from  the 
NRG  Web  site  at  /if/p./Avu-w.  nrc.gov/ 
\RC/ADAMS/index.html  (the  Public 
Electronic  Reading  Room).  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  reproduction 
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charges.  ACRS  meeting  agenda,  meeting 
transcript.s.  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://w\\-w.nrc  gov/ 
ACRSAC\'\V. 

(g)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician. 
(301-415-8066)  between  7:30  a.m.  and 
3:30  p.m.  Eastern  Time  at  least  10  davs 
before  the  meeting  to  ensure  the 
availability  of  this  service.  Individuals 
or  organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  thev  use  to 
establish  the  video  teleconferencing 
link.  The  availability  of  video 
teleconferencing  services  is  not 
guaranteed. 

ACRS  Subcommittee  Meetings 

ACRS  Subcommittee  meetings  will 
also  be  conducted  in  accordance  with 
the  above  procedures,  as  appropriate. 
When  Subcommittee  meetings  are  held 
at  locations  other  than  at  NRC  facilities, 
reproduction  facilities  mav  not  be 
available  at  a  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietarv 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  mav 
be  requested  to  identify  the  specific 
agreement  involved.  A  copv  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 


to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session 

Diilcd:  .September  28,  2001. 
■Andrew  L.  Bates. 

Advison.  Ci'mniitti'f  Management  Officer. 
IFR  Uoi    ()l-.:4-(i4  Filed  10-2-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

Note:  The  public  atinn  ii,ilp  for  this  notice 
will  (  hangc  fnim  HVt'r\  other  Wednesday  lo 
e\er\  other  Tuesday,  effective  lanuarv'  8, 
2002  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweeicly. 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
L'.S.  Nuclear  Regulatory  CnmmisMnn 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  ami 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  bv  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  f.ommissum  cii  ,i 
request  for  a  hearing  from  anv  person 

this  biweekly  notice  inc  ludes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  SeptenitxT 
10.  2001  through  September  21    2001 
The  last  biweekly  notice  was  published 
on  September  19.  2001  (66  FR  48283) 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination. 
And  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  inv oU  e 
no  significant  hazards  consideration 
Under  the  Commissions  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination 

Normally,  the  Commission  will  not 
is«ue  the  amendment  until  the 
e\[iir,iti.in  of  the  30-day  notice  period. 
H    \  •  \ .  f   should  circumstances  change 
duniig  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
takp  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
an(i  prn\  ide  lor  opportunity  for  a 
heannu  after  issuance.  The  Commission 
e\pt(  ts  that  the  need  to  take  this  action 
will  (HI  ur  vpr\-  infrequently. 

Wnttin  (  nmments  may  be  submitted 
by  mail  tn  th<>  Chief  Rules  and 
Directives  Hranch,  Division  of 
Administrative  Services.  Office  of 
Admini-tratinn.  U.S.  Nuclear  Regulatory 
Comin:--i     I    Washington,  DC  20555- 
f)Om    iii.i  -ti    uld  cite  the  publication 
d.jtr  ,iiul  j_Mm-  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Marvland  from  7:30 
a.mto4:15p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
flonr'  Rim  k\  ill.    Maryland.  The  filing  of 
r'■l^ll■■-t<  f   r  ,  ti.iiing  and  petitions  for 
led\  r  ti    nil.  r\  ene  is  discussed  below. 
li\  .Nuvciiiher  2,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
anv  person  whose  interest  may  be 
ifft'i  ted  by  this  proceeding  and  who 
u  istii's  to  participate  as  a  party  in  the 
[inn  eeding  must  file  a  written  request 
for  d  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
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Domestic  Licensing  Proceedings"  in  10 
CFR  part  2,  Interested  persons  'should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencvwide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  .N'RC  Web  sde,  http:// 
ni.\-w  nrc.gov/SRC/ AD.\MS/inclex. html. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
bv  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concisp 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 


and  on  which  the  petitioner  intends  to 
Tp\\  in  proving  the  contention  at  the 
hearing  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scopt'  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  pftitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inten.ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  .\n\'  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  anv  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission  s  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852.  bv  the  above  date.  A 
copy  of  th^^  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
C  S,  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  and  to  the 
attorney  for  th^  licensee, 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland, 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://w^\^v. nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  room  (PDR)  Reference 
staff  at  1-800-397-4209.  304-415-4737 
or  bv  e-mail  to  pdr@nrc.gov. 

AmerGen  Energy-  Company.  LLC,  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
1.  DeWitt  County.  Illinois 

Date  of  amendment  request:  June  21, 
2001  (U-603490) 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  Technical  Specification 
leakage  limit  foi  any  one  main  steam 
line  as  measured  by  main  steam 
isolation  valve  leakage  of  less  than  or 
equal  to  28  standard  cubic  feet  per  hour 
(scfh)  and  replace  that  requirement  with 
an  aggregate  leakage  limit  of  less  than  or 
equal  to  112  scfh  for  all  four  main  steam 
lines. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequent:es 
nf  an  accident  previously  evaluated? 

The  MSIVs  (main  steam  isolation  valves] 
are  not  initiators  of  or  precursors  to  any  of 
the  accident  scenarios  presented  in  the 
Cpdated  Safety  Analysis  Report,  Therefore, 
this  change  does  not  involve  an  increase  in 
the  probability  of  any  accident  previously 
evaluated. 

The  proposed  change  to  the  TS  [Technical 
Specifications]  modifies  the  allowed  main 
steam  line  leakage  limit  to  an  aggiegate  value 
(i.e..  leakage  for  all  four  main  steam  lines 
combined)  with  no  change  to  the  currently 
allowed  total  leakage  rate.  This  is  the  value 
currently  used  for  calculation  of  dose 
consequences  for  the  bounding  accident  for 
which  MSIV  closure  is  credited,  the  large- 
break  loss  of  coolant  accident  (LOCA).  This 
proposed  change  does  not  impact  or  increase 
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the  assumed  radionuclide  sourc:e  term 
therefore:  this  change  does  not  involve  an 
increase  in  consequenc^es  of  am  accident 
previously  evaluated. 

In  summary,  the  proposed  <  hange  does  not 
involve  a  significant  increase  in  the 
prohability  or  consequences  of  an  accident 
previously  e\  aluated 

Does  the  change  (  reate  the  possibility  of  a 
new  or  different  kind  of  accident  from  an\ 
accident  previouslv  evaluated? 

The  proposed  change  does  not  involve  a 
change  to  the  plant  design  or  operation   No 
new  equipment  will  be  installed  or  utilized. 
and  no  new  operating  conditions  will  be 
initiated  as  a  result  of  this  c:hange.  The  safet\ 
function  of  the  MSIVs  is  to  provide  timeh 
steam  line  isolation  to  mitigate  the  release  of 
radioactive  steam  and  limit  reactor  inventor\ 
loss  under  certain  accident  and  transient 
conditions  Changing  the  leakage  limits  to 
include  an  aggregate  value  does  not  affect  the 
isolation  function  [lerformed  bv  the  NLSIVs, 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  signifif  ant 
reduction  in  a  margin  of  safety' 

The  total  allowed  leakage  rate  for  all  tour 
main  steam  lines  remains  unchanged  at  si  1  2 
scfh.  The  proposed  change  does  not 
challenge  the  integrity  of  the  fuel  cladding. 
reactor  coolant  pressure  boundar\ ,  or  the 
primar)  containment 

The  margin  of  safetv  that  has  the  potential 
of  being  impacted  bv  the  proposed  c;hange 
involves  the  offsite  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage.  As  stated 
abo\'e,  the  total  allowed  leakage  rate  for  all 
four  main  steam  lines  remains  unchanged.  In 
addition,  there  will  not  be  a  r  hange  in  the 
types  or  amounts  of  any  effluents  released 
offsite.  The  radiological  analvses  remain 
unchanged  and  within  the  guidelines  nl  lo 
CFR  100.  -Reactor  Site  Criteria.  '  and  U)  CFR 
.tO.  "Domestic  Licensing  of  Productitm  and 
I'tilization  Facilities."  .^ppendix  A.  "General 
Design  Criteria  tor  .Nuclear  Power  Plants," 
General  Design  Criterion  19.  "Control 
Room  " 

Therefore,  the  [)ropose(i  r  hangp  does  not 
invoUe  a  '.ignific  ant  redui  tion  in  the  margin 
of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Robert  Helfrich. 
Mid-West  Regional  Operating  Group. 
Exelon  Generation  Company,  LLC.  1400 
Opus  Place.  Suite  900.  Downers  Grove. 
IL  60515. 

MHC  Section  Chief:  Anthony  ]. 
Mendiola. 


AmerGen  Energy  Company.  LLC.  Docket 
No.  50-461.  Clinton  Power  Station.  I'nit 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request  junc^  21. 
2001  (U-603495) 

Description  of  amendn}f-nt  request: 
The  proposed  amendment  would 
modify  the  Technical  Specification 
requirement  that  the  main  steam  line 
safety  relief  valves  fSRVs)  open  when 
they  are  manuallv  ac;tuated  bv  instead 
requiring  that  the  SRV  va!\e  ac:!iiatiir^ 
stroke  on  a  manual  actuation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CJR  50  91(al.  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazarcis 
consideration  which  is  presented  below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  modify  TS 
[Technical  Specification]  SR  (surveillance 
requirements)  .3  4  4.3.  SR  3  5  1.7  and  SR 
3.6.1  6.1   The  proposed  c  hanges  will 
eliminate  the  TS  requirement  that  each  valve 
opens  during  the  manual  actuation  of  the 
SRVs  (safety  relief  valves].  .Accidents  are 
initiated  bv  the  malfunction  of  plant 
equipment,  or  the  catastrophic  failure  of 
plant  structures,  systems  or  components.  The 
performance  of  SFJV  testing  is  not  a  precursor 
to  any  accident  previouslv  evaluated  and 
does  not  change  the  manner  in  which  the 
SRV's  are  operated    The  proposed  testing 
requirements  will  not  c  ontribute  to  the 
failure  of  the  SRVs  nor  any  plant  structure, 
system  or  component.  Thus,  the  proposed 
I  hanges  to  the  performance  of  SR  3.4.4.3.  SR 
i  5  17  and  SR  3  6  16  1  do  not  have  any 
affect  on  the  probability  of  an  accident 
previouslv  evaluated 

The  performanc:e  of  SR\'  testing  provides 
assurance  that  the  SRV  s  are  c:apable  of 
depressunzing  the  reactor  pressure  vessel 
(RPV).  This  will  protect  the  reactor  vessel 
from  overpressurization  and  allowing  the 
c  iimbinalion  of  the  Low  Pressure  Coolant 
Inie(  tion  (LPCI)  System  and  Low  Pressure 
Core  Spra\  (LPCS)  System  to  inject  into  the 
RPV  as  designed  The  LLS  [low-low  set)  logic 
I  auses  two  LLS  valves  to  be  opened  at  a 
lower  pressure  than  the  relief  or  safety  mode 
pressure  setpoints  and  causes  all  the  LLS 
valves  to  stay  open  longer,  such  that 
reopening  of  more  than  one  SRV  is  prevented 
on  subsequent  actuations.  Thus,  the  LLS 
function  prevents  excessive  short  duration 
SRV  cycles  with  valve  actuation  at  the  relief 
setpoint  The  proposed  changes  involve  the 
manner  in  whic  h  the  subject  valves  are 
tested,  and  have  no  affect  on  the  types  or 
amounts  of  radiation  released  or  the 
predic  ted  offsite  doses  in  the  event  of  an 
ai  c  ident  The  proposed  testing  requirements 
are  suffic  cent  to  pro\-ide  confidence  that  the 
SR\s.  .'\DS  \alves  and  the  LLS  valves  will 
perform  their  intended  safetv  functions. 
Thus,  the  radiologic;al  consequences  of  any 
accident  pre\  lously  evaluated  are  not 
iiicjreased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  c:reate  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  SR  3,4.4.3.  SR 
3.5.1.7  and  SR  3.6.1.6.1  do  not  affect  the 
assumed  accident  performance  of  the  SRVs. 
nor  any  plant  structure,  system  or  component 
previously  evaluated  The  proposed  changes 
do  not  install  any  new  equipment,  and 
installed  equipment  is  not  being  operated  in 
a  new  or  different  manner.  The  valves 
continue  to  be  bench-tested  to  verify  the 
safety  and  relief  modes  of  valve  operation. 
The  proposed  changes  will  allow  the  testing 
of  the  manual  actuation  *  lectrical  circuitry, 
solenoid  and  air  control  valve,  and  the 
actuator  without  causing  the  SRV  to  open.  No 
setpoints  are  being  changed  which  would 
alter  the  dynamic  response  of  plant 
equipment.  Administrative  controls,  such  as 
verifying  that  the  actuator  assembly  has  been 
recoupled  following  testing,  minimize  the 
potential  for  valve  failures.  Accordingly,  no 
new  failure  modes  are  introduced.  The 
changes  credit  the  performance  of  bench 
testing,  setpoint  verification  and  in-situ 
actuator  exercising  with  providing  sufficient 
testing  to  ensure  the  valves  will  perform  their 
required  safety  functions. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  to  SR  3.4  4  3,  SR 
3.5.1.7  and  SR  3.6.1.6.1  will  allow  the 
uncoupling  of  the  SRV  stem  from  the  other 
components  associated  with  the  manual 
actuation  of  the  SRVs  The  proposed  changes 
will  allow  the  testing  of  the  manual  actuation 
electrical  circuitry,  solenoid  and  air  control 
valve,  and  the  actuator  without  causing  the 
SRV  to  open.  The  SRVs  will  continue  to  be 
manually  actuated  by  the  bench-test  valve 
control  system  of  the  setpoint  testing 
program  and  prior  to  installation  in  the  plant. 
The  proposed  changes  do  not  effect  the  valve 
setpoint  or  the  operational  criteria  that 
directs  the  SRVs  to  be  manually  opened 
during  plant  transients.  There  are  no  changes 
proposed  which  alter  the  setpoints  at  which 
protective  actions  are  initiated,  and  there  is 
no  change  to  the  operability  requirements  for 
equipment  assumed  to  operate  for  accident 
mitigation. 

Thus,  the  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it  appears 
that  the  three  standards  of  10  CFR  .50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

A f /orney /or //censee  Robert  Helfrich,  Mid- 
West  Regional  Operating  Group,  Exelon 
Generation  Company.  LLC.  1400  Opus  Place, 
Suite  900.  Downers  Grove,  IL  60515. 
NRC  Section  Chief:  Anthony  ).  Mendiola. 
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Duke  Hner^y  Corporation.  Docket  No.  50- 
287  Uconpf  \urlear  Station.  Unit  3.  Oconee 

County.  South  Carolina 

Date  of  umrndnifnt  requpat:  March  5. 
2001.  supplemented  September  4.  2001 

Description  of  amendment  request:  The 
proposed  amendments  would  revise  the 
Technical  Specifications  for  fnit  3  to  allow 
a  one-time  extension  of  the  10  CFR  Part  50. 
Appendix  I  Containment  Integrated  Leak 
Rate  Test  interval  Presently  the  10-year 
interval  test  is  required  to  be  performed  prior 
to  the  operating  cycle  before  the  outage  when 
the  steam  generators  will  be  replaced.  The 
proposed  amendment  would  extend  the  test 
approximately  16  months  to  the  outage  when 
thev  will  be  replaced  (i.e..  no  later  than  .\prii 
1 1   20051.  thereby  precluding  the  need  to 
perform  the  test  during  two  subsequent 
outages.  The  No  Significant  Hazards 
C'nnsideralinn  Determination  contained  in 
the  March  5.  2001,  submittal  was  superceded 
in  the  September  4   2001   submittal  and  is 
presented  below. 

Basts  for  proposed  no  significant  hazards 
consideration  determination:  .\s  required  by 
10  CFR  50.91(a),  the  licensee  has  provided  its 
analvsis  of  the  issue  of  no  significant  hazards 
consideration,  which  is  presented  below: 

1,  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prf^vimisly 
evaluated' 

Response:  No 

The  proposed  revision  to  the  Oconee 
Nuclear  Station.  Unit  3  (ONS-3) 
Technical  Specifications  (TS)  adds  a 
one-time  e.xtension  to  the  current 
interval  for  Type  A  testing  (containment 
Integrated  Leak  Rate  Testing  (ILRT)). 
The  current  test  internal  of  10  years, 
would  be  extended  on  a  one  time  basis 
to  12  vears  7  months  from  the  last  Type 
A  test.  The  proposed  extension  to  Type 
.\  testing  cannot  increase  the  prnbabilitv 
of  an  accident  previnuslv  evaluatfti 
since  the  containment  Tvpe  A  testing 
e.xtension  is  not  a  modification  to  plant 
svstems.  or  a  change  tn  plant  operation 
that  could  initiate  an  accident  The 
proposed  extension  to  Type  .A  testing 
does  not  involve  a  significant  increase 
in  the  consequences  of  an  accident  since 
research  documented  in  NUREG-1493 
found  that,  generically,  ver\-  few- 
potential  contairiment  leakage  paths  fail 
to  he  identified  by  Tvpe  B  and  C  tests. 
In  fact,  an  analvsis  of  144  ILRT  results, 
including  23  failures,  found  that  no 
failures  were  due  to  contairunent  liner 
breach  The  Nl'REG  concluded  that 
reducing  the  Type  A  testing  frequency 
to  one  per  twenty  years  would  lead  to 
an  imperceptible  increase  in  risk.  The 
NUREG  conclusions  are  supported  bv 
an  ONS-3  specific  evaluation  of  risk 
and  con.sequences.  ON.S-J  provides  a 
high  degree  of  assurance  through  testing 
and  inspection  that  the  containment 
will  not  degrade  in  a  manner  detectable 
only  bv  Tvpe  A  testing.  Inspections 


required  bv  the  Maintenance  Rule  and 
American  Society  of  Mechanical 
Engineers  (ASME)  code  are  performed 
in  order  to  identifv  indications  of 
containment  degradation  that  could 
affect  leak  tightness.  Type  B  and  C 
testing  required  bv  the  ONS-3  TS  will 
identifv  any  containm»'iit  opening,  such 
as  valves,  that  would  otherwise  be 
detected  by  the  Type  A  tests.  Type  B 
and  C  testing  is  performed  at  the 
frequencv  specified  bv  10  CFR  50, 
Appendix  1,  (Option  .-K.  §  D.2  and  §  D.3. 
respectively.  These  factors  show^  that  a 
ONS-3  Type  A  test  extension  will  not 
represent  a  significant  increase  in  the 
consequences  of  an  acr.ident. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  ■" 

Response:  No 

The  proposed  extension  to  Type  A 
testing  cannot  create  the  possibility  of  a 
new  or  different  tvpe  of  accident  since 
there  are  no  physical  changes  (bleing 
made  to  the  plant.  There  are  no  changes 
to  the  operation  of  the  plant  that  could 
introduce  a  new  failure  mode  creating 
the  possibility  of  a  new  or  different  kind 
of  accident. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of 
safety" 

Rt^spiinse   No 

The  proposed  extension  to  Type  A 
testing  will  not  significantly  reduce  the 
margin  of  safety  The  NI;REG-1493 
generic  study  of  the  effects  of  extending 
containment  leakage  testing  found  that 
a  20  year  extension  in  Type  A  leakage 
testing  resulted  in  an  imperceptible 
increase  in  risk  to  the  public  NUREG- 
1493  found  that,  generically.  the  design 
containment  leakage  rate  contributes  a 
very  small  amount  to  the  individual 
risk,  and  that  the  decrease  in  Type  A 
testing  frequency  would  have  a  minimal 
affect  on  this  risk  since  most  potential 
leakage  paths  are  detected  by  Tvpe  C 
testing  The  NTREG  conclusions  are 
supported  by  an  ONS-3  specific 
evaluation  of  risk  and  consequences. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it  appears 
thai  the  three  standards  of  10  CFR  .i0.i)2(( ) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

.■\tlomev  for  licensee:  Anne  VV  Cottingtnn. 
Winston  and  Strawn.  1200  1  ;th  Street.  N\V.. 
Washington.  DC  20005. 

SRC  Section  Chief:  Richard  L.  Hmch.  Ir 

Entergy  Nuclear  Operations,  Inc..  Docket  So. 
30-2B6.  Indian  Point  Nuclear  Gene^utln^ 
Unit  No.  3.  Westchester  County.  Nei\  York 

Date  of  amendment  request:  April  24, 
2001. 


Description  of  amendment  requt'st:  Tlie 
proposed  amendment  would  revise  the 
Indian  Point  :t  (IP:!)  Final  Safety  Analysis 
Report  (FSAR)  to  r.'f)e(  t  the  original  plant 
design.  It  will  indicate  that  a  portion  of  one 
loop  of  the  Component  Cooling  Water  (CCW) 
S\slem  is  routed  in  the  non-safety-related 
[)ortion  of  the  Fuel  .Storage  Building  (FSB|. 

Basis  for  proposed  no  significant  hazards 
consideration  determination:  .^s  required  by 
10  CFR  .=iO. 91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant  hazards 
f  unsideration.  which  is  presented  below: 

Operation  of  the  Indian  Point  3  plant 
in  accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  hazards  consideration  as 
defined  in  10  CFR  50.92  since  it  would 

not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  the  FSAR 
revises  it  to  reflect  the  as  built 
configuration  of  the  Component  Cooling 
Water  (CCW)  system.  One  loop  is  routed 
to  the  Spent  Fuel  Pit  Heat  Exchanger 
(SFPHX)  located  in  the  Fuel  Storage 
Building  (FSB).  The  portion  of  the  FSB 
where  the  CCW  is  located  is  seismic 
Class  III  rather  than  the  seismic  Class  I 
required  by  design  criteria  in  the  FSAR, 
The  proposed  change  demonstrates  that 
the  CCW  loop  and  SFPHX  will  not  be 
affected  by  a  seismic  event  and  that 
operator,  action  with  credit  for  the 
Primary  Water  Storage  Tank  (PWST) 
providing  redundancy  (a  source  of  water 
to  maintain  CCW),  will  assure  that  the 
CCW  system  function  can  be  performed 
following  a  tornado.  The  proposed 
change  does  not  affect  the  probability  of 
an  accident  previously  evaluated 
because  there  is  no  design  change  and 
the  probability  of  natural  phenomena 
does  not  change.  The  proposed  change 
does  not  affect  the  consequences  of  an 
accident  previously  evaluated  because 
the  CCW  system  function  is  maintained 
by  operator  action  following  a  tornado 
with  missile  damage  to  a  small  bore 
CCW  pipe. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  the  FSAR 
revises  it  to  reflect  the  as  built 
configuration  of  the  CCW  system.  One 
loop  is  routed  to  the  Spent  Fuel  Pit  Heat 
lExchanger  (SFPHX)  located  in  the  Fuel 
Storage  Building  (FSB),  The  portion  of 
the  FSB  where  the  CCW  is  located  is 
seismic  Class  III  rather  than  the  seismic 
Class  I  required  by  design  criteria  in  the 
FSAR,  The  proposed  change 
demonstrates  that  the  CCW  loop  and 
SFPHX  will  not  be  affected  by  a  seismic 
event  and  that  operator  action  with 
credit  for  the  PWST  inventor\'  (a  source 
of  water  to  maintain  CCW)  will  assure 
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that  the  CCW  system  function  can  be 
performed  following  a  tornado.  The 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  because  the  CCW  system  will 
not  be  operated  differently  than 
designed  and  operator  action  and  the 
use  of  components  to  perform 
redundant  functions  to  cope  with  a 
tornado  is  currently  approved  in  the 
FSAR.  Also,  the  CCW  is  designed  to  be 
operated  by  separating  the  loops 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  FSAR 
revises  it  to  reflect  the  as  built 
configiiration  of  the  CCW  system.  One 
loop  is  routed  to  the  Spent  Fuel  Pit  Heat 
Exchanger  (SFPHX)  located  in  the  Fuel 
Storage  Building  (FSB).  The  portion  of 
the  FSB  where  the  CCW  is  located  is 
seismic  Class  III  rather  than  the  seismic 
Class  I  required  by  design  criteria  in  the 
FSAR.  The  proposed  change 
demonstrates  that  the  CCW  loop  and 
SFPHX  will  not  be  affected  by  a  seismic 
event  and  that  operator  action  with 
credit  for  the  PWST  inventory  (a  source 
of  water  to  maintain  CCW)  will  assure 
that  the  CCW  system  function  can  be 
performed  following  a  tornado.  The 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  existing  plant  design 
considers  the  use  of  operator  action  and 
redundant  components  to  mitigate  the 
effects  of  a  tornado.  Also,  the  proposed 
change  is  for  damage  caused  by  a  low 
risk  event.  The  risk  of  tornado  damage 
to  the  CCW  piping  in  the  FSB  is  low. 
The  IP3  examination  of  external  events 
found  the, probability  of  any  tornado 
striking  IP3  to  be  1.59E-4/year,  For 
tornados  with  wind  speeds  in  excess  of 
180  mph,  the  frequency  decreases  to 
8.62E-7/year.  For  the  design  basis 
tornado  with  a  300  mph  wind  speed,  the 
frequency  is  1.02E-9/year.  The  risk  of  a 
tornado  following  a  LOCA  is  lower.  The 
frequency  of  a  LOCA  followed  by  any 
tornado  within  30  days  is  3.02E-8/year. 
The  frequency  of  the  event  can  be  used 
as  a  conservative  estimate  of  core 
damage  frequency  (CDF).  When 
compared  to  the  nominal  CDF  at  IP3, 
the  frequency  is  negligible. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no    - 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergy 
Nuclear  Generating  Station,  600  Rocky 
Hill  Road,  Plymouth,  MA  02360. 

NRC  Section  Chief:  Peter  Tam,  Acting. 


Exelon  Generation  Company.  LLC, 
Docket  Mos.  STX  50-456  and  ST\  .50- 
457.  Braidwood  Station.  Unit  \'os   1  and 
2.  Will  County.  Illinois:  Docket  \'os. 
STN  50-454  and  STX  50-455.  Bxron 
Station,  Unit  \'os.  1  and  2.  Ogle  County, 
Illinois:  Docket  Nos.  50-237  and  50- 
249,  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  Grundy  County.  Illinois: 
Docket  Sos.  50-373  and  50-374.  LaSallp 
County  Station.  Units  1  and  2.  LaSalh 
County.  Illinois:  Docket  \os  50-254 
and  50-265.  Quad  Cities  S'uclear  Power 
Station.  Units  1  and  2,  Rock  Island 
County,  Illinois 

Date  of  amendment  request  March 
23, 2001 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  changes  to  the  Physical 
Security  Plan  and  Guard  Force  Training 
and  Qualification  Plans  for  the 
identified  facilities.  The  proposed 
changes  would  modify  current  escorting 
and  control  requirements  for  non- 
designated  vehicles,  lighting 
requirements  for  exterior  areas  within 
the  protected  area,  and  annual  weapons 
qualifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

No  physical  plant  t  hanges  are  being  made 
as  a  result  of  changing  the  vehicle,  lighting, 
and  weapons  qualification  requirements.  The 
proposed  changes  involve  revising 
requirements  that  provide  little  or  no  value 
in  the  protection  of  the  facility  with  regards 
to  the  design  basis  threat  as  described  in  10 
CFR  pari  73,  "Physical  Protection  of  Plants 
and  Materials."  paragraph  1(a).  Because  the 
defensive  strategies  at  each  station  have  been 
proven  to  be  effet:live  without  reliance  on 
these  requirements,  it  is  (  oncluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probabilitv  or 
consequences  of  an  accident  pre\iously 
evaluated 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

There  are  no  physical  (  hanges  being  made 
to  the  plant  as  a  result  of  changing  the 
vehicle,  lighting,  and  weapons  qualifi(  atioii 
requirements  The  defensive  strategies  at 
each  station  remain  unchanged  under  the 
proposed  changes  A  review  of  possible 
intrusion  scenarios  has  confirmed  thai  no 
event  would  result  in  a  new  sequence  of 
events  that  lould  lead  to  a  new  ai  ( iileni 
scenario.  Based  on  this  review,  i!  is 
concluded  that  no  accident  scenarios,  failure 


mechanisms  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  Physical 
Security  Plan  and  Guard  Force  Training  and 
Qualification  Plan  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

C.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

It  has  been  shown  during  recent 
Operational  Safeguards  Readiness 
Evaluations  (OSRE),  that  the  proposed 
changes  do  not  impact  the  security's  ability 
to  protect  the  facility  from  the  threat  of 
radiological  sabotage  The  risk  of  radiological 
sabotage  would  not  be  increased  by  changing 
the  vehicle,  lighting,  and  weapons 
qualification  requirements.  Additionally, 
proposed  change  in  weapons  qualifications 
provides  a  more  realistic  evaluation  of  a 
responder's  ability  to  protect  the  station  from 
the  threat  of  radiological  satKJtage  Based  on 
this  review,  the  proposed  amendment  does 
not  involve  a  significant  leducfion  in  the 
margin  of  safety. 

Therefore,  based  upon  the  above 
evaluation.  Exelon  Generation  Company,  LLC 
has  concluded  that  these  changes  do  not 
involve  significant  hazards  considerations. 

The  NRC  staff  has  review  i-d  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied  Therefore,  the  NTRC  staff 
proposes  to  detennine  that  tht- 
requested  amendments  involve  no 
significant  hazards  consideration 

Attorney  for  licfnf.ee  Mr  P:dv\ard  J. 
Cullen.  Ir  ,  Vice  President  and  (reneral 
Counsel,  E.xelon  (^'neration  ( .^.trnpany, 
LLC.  300  Exelon  Way.  KSB  3-W. 
Kennett  Square.  PA  19348 

.\7?C  Section  Chief  Anthony  J. 
Mendiola 

FlrstEne^g^■  Nuclear  Operating 
Company,  et  al ,  Docket  No.  50-412, 
Beayer  Valley  Power  Station,  Unit  Nos. 

;  and  2  lBVPS-1  and  21  Beaver  County, 
Pennsyh'ania 

Date  of  amendment  requests:  May  22, 
2001. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  B\'P.S-1  and  2  technical 
specifications  (TSs)  to  implement 
improvements  endorsed  in  the  Nuclear 
Regulatorv  Commission's  (NRC's)  Final 
Policy  Statement  on  Technical 
.'^ppc:ifiration  Improvements  for  Nuclear 
Pov>er  Reactors,  dated  July  22,  1993  (58 
FR  39132)  These  lie  ense  amendment 
requests  propose  the  addition  of  an 
administrative  control  program  for 
explosive  gas  and  storage  tank 
radioactivitv  monitoring  to  the 
administrative  c  ontrols  section  of  the 
B\'PS-1  and  2  T.S«.  c  onsistent  with  the 
corresponding  standard  T.S  program. 
The  amendment  requests  propose  to 
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relocate  the  TS  requirements  associated 
with  the  curie  content  limit  for  liquid 
and  gaseous  waste  storage  system  and 
the  explosive  gas  concentration  limit  for 
gaseous  waste  storage  systems.  The 
addition  of  the  standard  TS  program 
provides  an  appropriate  level  of  control 
for  the  affected  requirements  in  the  TSs 
that  allows  these  details  to  be  relocated. 
The  TSs  proposed  for  relocation  will  be 
placed  in  the  BVTS-1  and  2  Offsite  Dose 
Calculation  Manual  or  the  BVPS-1  and 
2  Licensing  Requirements  Manual.  The 
net  effect  of  the  proposed  changes  is  to 
provide  adequate  regulatory  control  in 
the  TSs  while  making  the  content  of  the 
BVPS-1  and  2  TSs  more  consistent  with 
the  standard  TSs  for  Westinghouse 
plants  as  presented  in  NUREG-1431  and 
simplifying  the  BVPS-1  and  2  TSs 
consistent  with  the  goals  of  the  N'RC 
Final  Policy  Statement  on  TS 
improvements  for  nuclear  power 
reactors 

Additionally,  revisions  to  B\TS-1 
and  2  TS  6.9.3,  "Annual  Radioactive 
Release  Report."  are  proposed  to 
include  changes  to  the  reporting 
requirements.  The  changes  proposed 
also  include  various  administrative 
revisions  to  support  the  relocations. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

'     1.  Does  the  change  involve  a  significant 
increase  in  the  probabilitv  or  consequences 
of  an  accident  prpvlnusly  evaluated' 

The  proposed  amendment  does  not  involve 
a  significant  increa.se  in  the  probability  of  an 
accident  previously  evaluated  because  no 
changes  are  being  made  to  any  event 
initiator.  Nor  is  anv  analyzed  accident 
scenario  being  revised  The  initiating 
conditions  and  assumptions  for  accidents 
described  in  the  rF,SAR  irpddted  Final 
Safety  .\nalysis  Report!  remain  as  previously 
analyzed. 

The  proposed  amendment  also  does  not 
involve  a  signifuaiit  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  amendment  does  not  reduce 
the  current  operability  requirements 
contained  in  the  TS  proposed  for  relocation. 
The  proposed  relo(.ation  of  TS  requirements 
onlv  affects  the  level  of  regulatory  control 
involved  in  future  (  hanges  to  the 
requirements  The  proposed  changes  include 
additions  to  the  TS  in  the  form  of 
programmalu  controls  that  effer:tivel\ 
replace  the  key  TS  requirements  being 
re!o<;ated.  .^s  sue  h.  the  TS  proposed  for 
relocation  no  longer  meet  the  10  CFR  5(J  .tPi 
criteria  for  retention  in  the  TS. 

The  additional  administrative  changes  are 
editorial  in  nature,  and  are  made  to  support 
the  relocation  of  TS  The  additional 
administrative  changes  and  the  changes  to 
Specification  6.9.3  have  no  adverse  effect  on 


the  safety  analyses  for  design  basis  accidents 
described  in  the  UFS.\R.  The  initiating 
conditions  and  assumptions  for  accidents 
described  in  the  UFSAR  remain  as  previously 
analyzed. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  does  not  involve 
anv  physK  al  changes  to  the  plant  or  the 
modes  of  plant  operation  defined  in  the  TS. 
The  proposed  amendmen'  does  not  involve 
the  addition  or  modification  of  plant 
equipment  nor  does  it  alter  the  design  or 
operation  of  any  plant  systems.  No  new 
accident  scenarios,  transient  precursors. 
failure  mechanisms,  or  limiting  single 
failures  are  introduced  as  a  result  of  these 
changes. 

There  are  no  changes  in  this  amendment 
that  would  cause  the  malfunction  of  safety- 
related  equipment  assumed  to  be  operable  in 
accident  analyses.  No  new  mode  of  failure 
has  been  created  and  no  new  equipment 
performance  requirements  are  imposed.  The 
proposed  amendment  has  no  effect  on  any 
previously  evaluated  accident. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety.' 

The  margin  of  safety  depends  on  the 
maintenance  of  specific  operating  parameters 
and  systems  within  design  requirements  and 
safety  analysis  assumptions 

The  proposed  amendment  does  not  involve 
revisions  to  any  safetv  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
alter  the  functional  capabilities  assumed  in  a 
safetv  analysis  for  any  system,  structure,  or 
component  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility.  Nor  does  this  amendment 
revise  anv  parameters  or  operating 
restrictions  that  are  assumptions  of  a  design 
basis  accident.  In  addition,  the  proposed 
amendment  does  not  affe<;t  the  ability  of 
safetv  systems  to  ensure  that  the  facility  can 
be  placed  and  maintained  in  a  shutdown 
condition  for  extended  periods  of  time. 

The  proposed  change  includes  the  addition 
of  programmatic  c  ontrols  that  allow  the 
affected  TS  to  be  relocated.  The  relocation  of 
TS  does  not  reduce  the  effectiveness  of  the 
requirements  being  relocated.  Rather,  the 
relocation  of  the  TS  results  in  a  change  in  the 
regulatory  contn)l  required  for  future  changes 
made  to  the  recjuirements  .additionally,  due 
to  the  new  programmatu  controls,  the  TS 
proposed  for  relocation  no  longer  meet  the  10 
CFR  .10.36  criteria  for  retention  in  the  TS. 
The  requirements  contained  within  the 
affected  TS  will  continue  to  be  implemented 
by  the  appropriate  plant  procedures  (e.g.. 
operating  and  maintenance  procedures)  in 
the  same  manner  as  before  However,  future 
changes  to  the  relocated  re<iuirements  will  be 
controlled  in  accordance  with  10  CFR  50. .59 
instead  of  a  license  amendment  pursuant  to 


10  CFR  50.90.  The  provisions  of  10  CFR 
50.59  establish  adequate  controls  over 
requirements  removed  from  the  TS  and 
assure  future  changes  to  these  requirements 
will  be  consistent  with  safe  plant  operation. 

The  additional  administrative  changes  are 
editorial  in  nature,  and  are  made  to  support 
the  relocation  of  TS.  The  additional 
administrative  changes  and  the  proposed 
changes  to  Specification  6.9.3  do  not  alter 
any  operating  parameters  or  design 
requirements  assumed  in  a  safety  analysis  for 
systems  or  components  important  to  the 
mitigation  and  control  of  design  bases 
accident  conditions  within  the  facility.  Nor 
do  these  changes  alter  safety  limits  or  safety 
system  settings  required  for  safe  operation  of 
the  plant  or  the  assumptions  of  any  safety 
analysis. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly. 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Peter  Tam 
(Acting). 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  No.  50-412, 
Beaver  Valley  Power  Station,  Unit  2 
(BVPS-2),  Beaver  County,  Pennsylvania 

Date  of  amendment  request:  July  25, 

2001. 

Description  of  amendment  request: 
The  proposed  license  amendment  for 
BVPS-2  would  increase  the  limits  for 
boron  concentration  in  the  refueling 
water  storage  tank  (RWST)  and  in  the 
reactor  coolant  system  (RCS) 
accumulators.  The  RCS  minimum  boron 
concentration  limit  for  Mode  6  would 
also  be  revised  to  make  it  consistent 
with  the  RWST  boron  concentration 
limit.  The  increase  in  the  boron 
concentration  limits  in  the  RWST  and 
accumulators  is  needed  to  address 
higher  reactor  core  reactivity  levels 
associated  with  core  operation  at  higher 
plant  capacity  factors.  TS  Bases  changes 
are  also  proposed  to  reflect  the  changes 
discussed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
int:rease  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 


No.  The  proposed  change  to  increase  the 
boron  concentration  in  the  Beaver  Valley 
Power  Station  (BVPS)  Unit  2  Refueling  Water 
Storage  Tank  (RVVST).  Accumulators  and  in 
the  Reactor  Coolant  System  (RCS)  during 
Mode  6  will  maintain  the  safety  analyses 
results  in  Chapter  15  of  the  BVPS  Unit  2 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  as  bounding  values  for  all  Loss  Of 
Coolant  Accident  (LOCA)  and  non-LOCA 
design  basis  accidents.  The  proposed  changes 
do  not  reduce  the  RWST  or  accumulators 
ability  to  meet  their  design  bases,  which  will 
not  result  in  a  significant  increase  in  the 
probability  of  an  accident  previouslv 
e\aluated. 

increased  boron  r:oncentration  limits  for 
the  RWST.  Accumulators,  and  RCS  in  Mode 
6  will  not  increase  the  consequences  of  an 
accident  previously  analyzed  as  described  in 
the  UFSAR.  The  increased  boron 
contentration  limits  reduce  the  time  to 
switcho\'er  from  (.old  leg  to  hot  leg 
recirculation,  which  will  prevent  boron 
precipitation  in  the  ""^^tor  vessel  following 
a  LOCA.  The  post-LOCA  long  term  core 
cooling  minimum  boron  requirements  have 
been  determineci  to  continue  to  be  adequate 
to  ensure  adequate  post-LOCA  shutdown 
margin.  The  post-LOCA  ( ontainment  sump 
and  containment  spra\  pH  remain  within  the 
limits  specified  in  the  I'FSAR.  All  other 
transients  either  were  not  impacted  or  were 
made  less  severe  as  a  result  of  the  increased 
boron  concentrations. 

Therefore,  based  upon  the  above,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  ace;ident  pre\iously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  increase  in  boron 
concentration  does  not  add  new  or  different 
equipment  to  the  facility  The  proposed 
Technical  Specification  changes  also  do  not 
alter  the  manner  in  which  plant  equipment 
is  being  operated.  Although  the  increased 
boron  concentration  requires  procedure 
changes  to  ensure  that  cold  leg  to  hot  leg 
recirculation  after  a  LOCA  occurs  quicker, 
there  are  no  changes  to  the  methods  utilized 
to  respond  to  plant  events.  The  proposed 
Technical  Specification  changes  do  not  alter 
instrument  or  control  setpoints  that  initiate 
protective  or  mitigative  actions.  These 
increased  boron  concentration  limits  are 
conservative  and  do  not  alter  the  RCS  or 
Emergency  Core  Cooling  Systems'  ability  to 
perform  their  design  bases. 

Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  accident  since  the  RCS  will 
continue  to  operate  in  accordance  with  their 
design  bases. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  LOCA  considerations,  including 
Peak  Cladding  Temperature  calculations, 
containment  sump  and  spray  pH 
requirements,  boron  solubility  requirements, 
cold  shutdown  boration  requirements,  post- 
LOCA  long  term  core  cooling  minimum 
boron  requirements,  hot  leg  recirculation 
switchover  requirements,  post-LOCA 
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hydrogen  generation  requirements,  and 
radiological  requirements  ha\e  been 
evaluated  and  determined  to  be  acceptable. 
The  aiieptant  e  criteria  of  ail  non-LOCA 
design  basis  acc:ideiits  continue  to  be  met. 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adverseK  impart  plant 
safet\ ,  The  proposed  amendment  does  not 
•  ad\ersely  affect  the  abilit\  ol  s\stems. 
structures  or  components  important  to  the 
mitigation  and  i  iintrnl  of  design  bases 
accident  conditions  within  the  lacilitv.  In 
addition,  the  proposed  amendment  does  not 
affect  the  ability  of  safely  systems  to  ensure 
that  the  facility  can  be  maintained  in  a 
shutdown  or  refueling  ( (inditmn  for  extended 
periods  of  time 

Based  upon  the  abos  e  evaluations,  (the 
proposed  changes  dn  not  involve  a 
significant  reduition  in  a  margin  of  safety.) 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(r,)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licpnsfp:  Marv  O'Reillv. 
FirstEnergy  Nuclear  Operating 
Company.  FirstEnergy  Corporation.  76 
South  Main  Street.  Akron.  OH  44308. 

.\RC  Section  Chief:  Peter  Tam.  .Verting. 

Florida  Power  and  Light  Companv,  et 
al.  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant.  Unit  \os.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  amendment  request  August 
22.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  revise 
Section  6.0.  "Administrative  Controls." 
of  the  Technical  Specifications  (TS)  tn 
change  the  title  of  the  corporate 
executive  responsible  for  overall  nuclear 
safety  from  "President-Nuclear 
Division"  to  "Chief  Nuclear  Officer." 
The  proposed  changes  eliminate  the 
reference  to  a  specific  organizational 
title  and  replace  it  with  a  generic 
organizational  position  title  This 
conforms  the  TS  to  a  recent 
organizational  change  and  precludes  the 
need  for  future  amendments  in  response 
to  future  corporate  title  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  tarilil\  in  ai  i  oniam  r 
with  the  proposed  amendments  would  nut 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  amendments  are 
administrative  in  nature,  changing  the  title  of 


the  corporate  executive  responsible  for 
overall  plant  nuclear  safety  in  St.  Lucie  Units 
1  and  2  TS.  and  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  These  amendments  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect  TS 
that  preser\e  safety  analysis  assumptions. 
Therefore,  the  proposed  changes  do  not  affect 
the  probability  or  consequences  of  accidents 
previously  analyzed. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  T5  are 
administrative  in  nature,  changing  the  title  of 
the  corporate  executive  responsible  for 
overall  plant  nuclear  safety  in  St.  Lucie  Units 
1  and  2  TS,  and  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  amendments  will  not  change  the 
physical  plant  or  the  modes  of  plant 
operation  defined  in  the  facilil\  operating 
license.  No  new  failure  mode  is  introduced 
due  to  the  administrative  changes  since  the 
proposed  changes  do  not  involve  the 
addition  or  modification  of  equipment,  nor 
do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structures,  or 
components.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  are  administrative 
in  nature,  changing  the  title  of  the  corporate 
executive  responsible  for  overall  plant 
nuclear  safety  in  the  St.  Lucie  Units  1  and 
2  TS.  and  would  not  reduce  any  of  the 
margins  of  safely  The  operating  limits  and 
functional  capabilities  of  the  affected 
systems,  structures,  and  components  remain 
unchanged  by  the  proposed  amendments. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safetv. 

The  NRC  staff  has  reviewed  the 
licensee  s  analvsis  and  based  on  this 
review .  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therpfore.  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  nci  significant  hazards 
consideration 

Attorney  for  licensee:  MS.  Ross. 
.\ttnrnev.  Florida  Power  &  Light.  P.O. 
Box  14000,  lunii  Beach.  Florida  33408- 
0420 

.\HC  Section  Lhiet  Hi.  tiard  P. 
(iorreia 

Suclear  Management  Company,  LLC, 
Pocket  \n  50-331.  Duane  Arnold 
Energy  Onter.  I.inn  County,  Iowa 

Date  of  umfiidment  request:  August 
15.  2001, 
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Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
extend  the  channel  calibration 
surveillance  frequency  for  the  automatic 
depressurization  system  (ADS)  timfr>. 
from  18  months  to  24  months. 
Specificallv.  SR  3.3,5.1.7  (18-month 
CHANNEL  CALIBRATION)  surveillance 
requirement  listed  in  Table  3,3.5.1-1. 
functions  4  b  and  5.b  (ADS  Timer), 
would  be  changed  to  SR  3,3,5.1  8  (24- 
month  CHANNEL  CAUBRATION.)  This 
channel  calibration  surveillancp  would 
continue  to  be  performed  in  the  same 
manner  but  at  a  reduced  frequency.  No 
modifications  to  test  methodologies  or 
station  equipment  have  bef;n  proposed 
in  this  request  This  request  is  made  to 
facilitate  a  change  to  the  Duane  Arnold 
Energy  Center  operating  cycle  from  18 
months  to  24  months.  This  request  has 
been  prepared  following  the  guidance  in 
Generic  Letter  91-04,  'Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  amendment  extends  the 
CHA.NNEL  CALIBR.\TION  surveillance 
frequency  for  the  .\DS  timers  from  18  months 
to  24  months  to  facilitate  a  change  in  the 
DAEC  operating  cycle  from  18  months  !o  24 
months.  The  proposed  change  does  not 
phvsicallv  impact  the  plant  nor  does  it 
impact  a^v  design  or  functional  requirements 
of  the  .^DS  That  is,  the  proposed  change 
does  not  degrade  the  performance  or  increase 
the  challenges  of  anv  safety  systems  assumed 
to  function  in  the  accident  analysis.  The 
proposed  change  alters  the  frequency  but  not 
the  Surveillance  Requirem>"nt  itself  nor  the 
way  in  whi(,h  the  sur\eillance  is  performed. 
The  proposed  (hange  does  not  affect  the 
availahilitv  of  equipment  or  systems  required 
to  mitigate  the  consequences  of  an  accident 
t^ecause  of  the  availahilitv  of  redundant 
systems  or  equipment  and  because  other  tests 
performed  more  frequently  will  identify 
potential  equipment  problems   Furthermore, 
an  evdludtion  of  sur\eillance  lest  results 
shows  that  the  probability  of  exceeding  thf 
TS  Allowable  Value  (AV)  with  the  extendeil 
sur\eillance  frequency  is  small  and  remains 
well  within  the  setpoint  methodology 
guideline.  Therefore,  the  proposed 
amendment  will  not  involve  a  significant 
in(  rease  in  the  probability  orconsequent.es 
oi  an  aicident  previousU  evniuated. 

2.  The  proposed  amendment  will  not 
create  the  possibilits    of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  extends  the 
CHANNEL  CALIBRATION  surveillance 
frequency  for  the  ADS  timers  from  18  months 
to  24  months  to  facilitate  a  change  in  the 
DAEC  operating  cycle  from  18  months  to  2A 
months.  The  proposed  change  does  not 
introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated  since  there  are  no  physical  changes 
being  made  to  the  facility.  In  addition,  only 
the  frequency  will  change;  the  Surveillance 
Requirement  itself  and  the  way  the 
surveillance  is  performed  will  remain 
unchanged.  Furthermore,  a  review  of  the 
maintenance  history  of  these  timers  indicated 
no  evidence  of  any  failures  that  would 
invalidate  the  above  conclusions.  Therefore, 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safely. 

The  proposed  amendment  extends  the 
CHANNEL  CALlBR^VriON  surveillance 
frequency  for  the  ADS  timers  from  18  months 
to  24  months  to  facilitate  a  change  in  the 
DAEC  operating  cycle  from  18  months  to  24 
months.  Although  the  proposed  (hange  will 
result  in  an  increase  in  the  interval  between 
surveillance  tests,  the  impact  on  system 
availability  is  considered  small  based  on 
other  more  frequent  testing,  the  availability 
of  redundant  systems  or  equipment,  and  the 
fact  that  there  is  no  evidence  of  any  existing 
equipment  failures  that  would  impact  the 
availability  of  the  .ADS  Furthermore,  an 
evaluation  of  surveillance  test  results  shows 
that  the  probability  of  exceeding  the  TS  AV 
with  the  extended  surveillance  frequency  is 
small  and  remains  well  within  the  setpoint 
methodology  guideline  Therefore,  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Al  Gutterman, 
Morgan.  Lewis  k  Bockius.  1800  M 
Street,  NVV  .  Washington.  DC  20036- 
5869. 

NRC  Section  Chief:  Claudia  M.  Craig. 

S'uciear  Management  Company.  LLC. 
Docket  So  50~26.i.  Monticello  Suclear 
Generatmg  Plant.  Wright  County. 
Mmnesota 

Date  of  amendment  request:  August 
K).  2001 

Dt'scription  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  safety 
limit  minimum  critical  power  ratio 
(M(TR)  for  two  recirculation  pump 
operation  for  Cycle  21. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Safety  Limit  MCPR 
(SLMCPR).  and  its  use  to  determine  the  Cycle 
21  thermal  limits,  haye  been  derived  using 
NRC  approved  methods  and  uncertainties. 
These  methods  do  not  change  operation  of 
the  plant,  and  have  no  effe(  t  on  the 
probability  of  an  accident  initiating  event  or 
transient.  The  basis  of  the  SLMCPR  is  to 
ensure  no  mechanistic  fuel  damage  is 
calculated  to  occur  if  the  limit  is  not  violated. 
The  new  SLMCPR  for  Cycle  21  preserves  the 
margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  th^probability  or 
consequences  of  an  acc:ident  previously 
evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  results  only  from 
different  inputs,  for  the  Cycle  21  core  reload. 
These  methods  and  uncertainties  have  been 
reviewed  and  approved  by  the  NRC,  and  do 
not  involve  any  new  or  unapproved  methods 
for  operating  the  facility.  No  new  initiating 
events  or  transients  result  from  these 
changes. 

The  SLMCPR  remains  high  enough  to 
ensure  that  greater  than  99,9%  of  all  fuel  rods 
in  the  core  will  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity,  A  change  in  SLMCPR 
cannot  create  the  po.ssibility  of  any  new  type 
of  accident.  SLMCPR  values  for  the  new  hiel 
cycle  are  calculated  using  previously 
transmitted  methodology. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident,  from  any  accident 
previously  evaluated. 

3,  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 
SLMCPR  was  derived  using  NRC  approved 
methods  and  uncertainties  which  are  in 
accordance  with  the  current  fuel  design  and 
licensing  criteria.  The  SLMCPR  remains  high 
enough  to  ensure  that  greater  than  99.9%  of 
all  fuel  rods  in  the  core  will  avoid  transition 
t)oiling  if  the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 

Fuel  licensing  acceptance  criteria  for 
SLMCPR  calculations  apply  to  Monticello 
Cycle  21  in  the  same  manner  as  previously 
applied.  SLMCPRs  prepared  using 
methodology  previously  transmitted  to  the 
NRC  ensure  that  greater  than  99.9%  of  all 
fuel  rods  in  the  core  will  avoid  transition 
boiling  if  the  limit  is  not  violated,  thereby 
preserving  fuel  cladding  integrity.  The 
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operating  MCPR  limit  is  .set  appropriately 
above  the  safety  limit  value  to  ensure 
adequate  margin  when  the  cycle  specific 
transients  are  evaluated. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Section  Cii/e/.- Claudia  M.  Craig. 

PPL  Susquehanna,  IXC,  Docket  \'os  BO- 
SS? and  50-388.  Susquehanna  Steam 
Electric  Station,  Units  1  and  2.  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request:  June  8, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  "High  Pressure  Coolant  Injection 
(HPCI)  System  Suppression  Pool  Water 
Level — High"  function  from  Technical 
Specification  (TS)  3.3.5.1,  "Emergency 
Core  Cooling  System  (ECCS) 
Instrumentation."  This  change  would 
eliminate  automatic  transfer  of  the  HPCI 
pump  suction  source  from  the 
condensate  storage  tank  (CST)  to  the 
suppression  pool  for  a  high  suppression 
pool  level.  Elimination  of  this  function 
is  expected  to  increase  the  availability 
of  the  HPCI  system  during  a  postulated 
anticipated  transient  without  scram 
(ATWS)  with  standby  liquid  control 
system  (SLCS)  failure  and  to  reduce 
operator  burden  during  a  postulated 
station  blackout  (SBO)  event. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Deletion  of  the  automatic  HPCI  suction 
transfer  from  the  CST  to  the  suppression  pool 
for  a  high  suppression  pool  level  condition 
was  analyzed  for  impacts  against  all 
previously  evaluated  accidents  and 
transients.  Eliminating  the  automatic  transfer 
increases  the  availability  of  the  HPCI  system 
during  an  ATWS  event  and  operator  burden 
is  reduced  during  a  postulated  Station 
Blackout  (SBO).  There  are  no  adverse  effects. 
consequences,  or  changes  in  the  probability 
of  an  accident  occurring  as  a  result  of  this 
change.  HI^CI  operation  is  improved  and  all 


other  plant  systems  remain  unaffected  in 
their  ability  to  perform  their  design  basis 
functions  as  a  result  of  this  change. 

2.  Does  the  proposed  (  hangt;  c  reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an\  previously  nnalyzed'' 

Implementation  of  this  rhrtnge  increases 
the  availability  of  the  HPCI  system  during  a 
postulated  ATWS  with  Standby  Liquid 
Control  System  (SLCS)  failure.  The  change 
only  affects  the  HPCI  suction  source  and 
whether  the  sourre  is  automatically 
transferred  from  the  preferred  CST  to  the 
suppression  pool  for  a  high  suppression  pool 
level.  Continued  HPCI  operation  utilizing  the 
CST  as  a  suction  source  does  not  create  a 
new  or  different  type  of  accident  from  those 
previously  analyzed  The  primary  effect  of 
this  change  is  tn  the  suppression  po(3l  level 
which  has  been  evaluated  and  found  to  be 
acceptable  for  all  relevant  act  idents  and 
transients.  Therefore  a  new  or  different 
accident  is  not  created  and  all  other  accident 
analyses  are  unaffected  bv  the  change 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety 

This  change  does  not  reduce  any  margin  of 
safety.  The  increase  in  suppression  pool 
water  level  does  not  cause  rontainmenl 
hvdrodynariiu  loads  to  exc  eeri  design  limits 
under  ac:cident  conditions  0\t'rall,  HPCH 
reliability  is  increased  as  it  would  remain 
operable  during  the  .^TWS  with  Loss  of  SLCS 
event.  This  increased  availability  of  the  HFKZI 
system  provides  for  additional  defense  in 
depth  which  reduces  the  probability  of  core 
damage 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  hcensee:  Brvan  A  Snapp, 
Esquire,  Assoc.  General  Counsel.  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown.  PA  18101-1179, 

NRC  Section  Chief:  Peter  Tarn,  Acting. 

PPL  Susquehanna,  LLC.  Docket  Nos  5(^ 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2.  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request  lulv  17, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  reactor  pressure  vessel  (RPV) 
pressure-temperature  (P-T)  limits 
specified  in  the  technical  specifications 
("TSs).  Editorial  changes  associated  with 
the  P-T  limit  revisions  are  also 
proposed.  The  proposed  P-T  limits  rely 
on  the  methodology  for  determining 
allowable  P-T  limits  specified  in 
American  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-640 
The  revised  P-T  limits  will  alioy\' 
required  RPV  hydrostatic  and  leak  tests 
to  be  performed  at  a  significantly  low  er 


temperature  This  is  expected  to  reduce 
c  hallcnsps  tn  plant  operators  associated 
with  maintaining  the  reactor  coolant 
system  w  ithin  a  narrow  temperature 
band  during  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  y\hich  is  presented 
below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  changes  to  the  calculational 
methodology  for  the  pressure  and 
temperature  (P-T)  limits  t)ased  upon  Code 
Case  N-640  continue  to  provide  adequate 
margin  in  the  prevention  of  a  brittle-type 
fracture  of  the  reactor  pressure  vessel  (RPV) 
The  code  case  was  developed  based  upon  the 
knowledge  gained  through  years  of  industry 
experience,  P-T  curves  developed  using  the 
allowances  of  Code  Case  N-640  indeed  yield 
more  operating  margin.  However,  the 
experience  gained  in  the  areas  of  fracture 
toughness  of  materials  and  pre-existing 
undetected  defects  show  that  some  of  the 
existing  assumptions  used  for  the  calculation 
of  P-T  limits  are  unnecessarily  conservative 
and  unrealistic.  Therefore,  providing  the 
allowances  of  the  subject  Code  Case  in 
developing  the  P-T  limit  curves  will 
continue  to  provide  adequate  protection 
against  nonductile-type  fractures  of  the  RPV. 

The  evaluation  for  the  Unit  1  and  Unit  2 
P-T  limit  curves  for  32  EFPYs  was  performed 
using  the  approved  methodologies  of  10  CFR 
50,  Appendix  G,  The  curves  generated  from 
these  methods  ensure  the  P-T  limits  will  not 
be  exceeded  dunng  any  phase  of  reactor 
operation.  Resolution  of  the  current  industry 
issues  related  to  fluence  calculation 
methodology  requires  PPL  to  limit 
applicability  of  the  curves  to  May  1.  2005  for 
Unit  2  and  May  1.  2006  for  Unit  1   Therefore, 
the  probability  of  occurrence  and  the 
consequences  of  a  previously  analyzed  event 
are  not  significantly  increased.  Finally,  the 
(iroposed  c  hanges  will  not  affecl  any  other 
system  or  piece  of  equipment  designed  for 
the  prevention  or  mitigation  of  previously 
analyzed  events.  Thus,  the  prot>ability  of 
occurrence  and  the  consequences  of  any 
previously  analyzed  event  are  not 
significantly  increased  as  the  result  of  the 
proposed  changes. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed 

The  proposed  changes  provide  more 
operating  margin  in  the  P-T  limit  curves  for 
inservice  leakage  and  hydrostatic  pressure 
testing,  non-nuclear  heatup  and  cooldown. 
and  criticality.  with  the  benefits  being 
primarily  realizable  during  the  pressure  tests 
Operation  in  the  "new"  regions  of  the  newly 
developed  P-T  curves  has  bieen  analyzed  in 
accordance  with  the  provisions  of  ASME 
Code,  Section  XI,  Appendix  G;  10  CFR  50 
.'\ppendix  G,  and  ASME  Code  Ca.se  N-640, 
thus  providing  adequate  protection  against  a 
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nonduttile-typf  fracture  of  the  RPV.  These 
proposed  rhanges  do  not  create  the 
possibilitv  of  any  new  or  different  type  of 
accident   Further,  they  do  not  result  in  any 
new  or  unanalvzed  operation  of  any  system 
or  piece  of  equipment  important  to  safety. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

.\s  mentioned  previously,  the  revised  P-T 
curves  provide  more  operating  margin  and 
thus,  more  operational  flexibility  than  the 
current  P-T  curves.  However,  the  industry 
experience  since  the  inception  of  the  P-T 
limits  in  1974  lonfirms  that  some  of  the 
existing  methodologies  used  to  develop  P-T 
curves  is  unrealistic  and  unnecessarily 
conservative  Accordingly.  .ASME  Code  Case 
N-640  takes  advantage  of  the  acquired 
knowledge  by  establishing  more  realistic 
methodologies  for  the  development  of  P-T 
curves 

Use  of  (^ode  Case  .\-+)40  to  develop  the 
revised  P-T  curves  utilized  the  Kic  fracture 
toughness  cur\-e  in  lieu  of  the  Ku  curve  as 
the  lower  bound  for  fracture  toughness.  Use 
of  the  Kk  curve  to  determine  lower  bound 
fracture  toughness  is  more  technically  correct 
than  using  the  K|.v  curve,  P-T  curves  based 
on  the  Kif  fracture  toughness  limits  enhance 
overall  plant  safety  bv  expanding  the  P-T 
window  in  the  low -temperature  operating 
region.  The  benefits  which  occur  are  a 
reduction  in  the  duration  of  the  pressure  test 
and  personnel  safelv  while  conducting 
inspections  in  primarv  containment  with  no 
decrease  to  the  margin  of  safety. 

Therefor"^,  operational  flexibility  is  gained 
without  a  ff'duction  in  the  margin  of  safety 
to  RPV  brittle  frac  ture 

The  development  of  the  P-T  curves  to  32 
EFPYs  was  performed  per  the  guidelines  of 
10  CFR  iparii  SO,  and  thus,  the  margin  of 
safety  is  not  reduced  as  the  result  of  the 
proposed  changes  Resolution  of  the  current 
industry  issues  related  to  fluence  calculation 
methodology  requires  PPL  to  limit 
applicabilitv  of  the  curves  to  May  1.  2005  for 
Unit  2  and  May  1.  2006  for  Unit  1. 

The  N'RC  staff  ha.s  rpviewed  thp 
licensee's  analvsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied  Therefore,  the  \RC.  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornev  for  hcenspf  BiS'an  A  Snapp 
Esquire.  Assoc  General  Counsel.  PPI. 
Services  Corporation,  Inc.,  2  North 
Ninth  St..  GENTVV3.  Allentown.  PA 
18101-1179. 

^EC  Section  Chief:  Peter  Tam,  Acting. 

Southern  Cahfornia  Edison  Company,  et 
al .  Docket  \'os  5(}-361  and  50-A62'. 
San  Onofre  S'uclear  Generating  Station. 
Units  2  and  3.  San  Diego  County. 
California 

Date  of  amendment  requests:  August 
24, 2001 

Description  of  amendment  requests: 
The  licensee  requests  an  amendment  to 
the  Technical  Specifications  for 


containment  leakage  rate  testing  as  a 
result  of  recdlciilatiun  of  peak 
containment  mternal  pressure  following 
certain  design-basis  at;cidents.  The 
purpose  of  the  change  is  to  make  the 
Technical  Specifications  appropriately 
reflect  up-to-date  calculated  peak 
containment  pressure.  The  revised 
calculated  peak  containment  pressure 
related  tn  the  design  basis  loss-of- 
cooiant  accident  and  the  revised 
calculated  peak  containment  pressure 
for  the  design  basis  Main  Steam  Line 
Break  would  be  lowf-r  than  the  current 
Technical  Specification  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  f;FR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  would  revise  the 
Operating  Licenses  for  San  Onofre  Nuclear 
Generating  Station  Units  2  and  3  to  amend 
Technical  Specification  (TS)  5.5.2.15, 
"Containment  Leakage  Rate  Testing 
Program."  by  changing  the  stated  calculated 
values  for  peak  containment  internal 
pressure  for  the  design  basis  Loss  Of  Coolant 
Accident  (LOCA)  and  Main  Steam  Line  Break 
(MSLB)  accident.  The  current  LOCA  value  of 
55  1  psig  would  be  changed  to  45.9  psig  and 
the  current  MSLB  value  of  56  fi  psig  would 
be  changed  to  56.5  psig. 

The  proposed  change  does  not  affef:t  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  because  it  relates  solely 
to  the  consequences  of  hypothesized 
accidents  given  that  the  accident  has  alrcidv 
occurred. 

The  proposed  change  does  not  increase  the 
calculated  peak  containment  internal 
pressure  for  the  LOCA  and  MSLB  accidents, 
and  thus  does  not  increase  their 
consequences. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  relates  to  two 
accidents,  MSLB  and  LOCA,  already 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  act  ident  from  any 
previously  evaluated 

(3)  Does  the  proposed  i  hange  involve  a 
significant  reduction  in  a  margin  of  safety' 

Response:  No, 

The  recalculated  peak  containment 
internal  pressures  for  the  MSLB  and  LOCA 
accidents  are  less  than  the  containment 


design  pressure  and  less  than  the  previously 
calculated  pressures.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  ot  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50, 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue.  Rosemead,  California  91770. 

.VRC  Section  Chief:  Stephen  Dembek. 

Southern  Nuclear  Operating  Company. 
Inc..  et  al.  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant. 
Units  1  and  2.  Burke  County.  Georgia 

Date  of  amendment  request:  August 
16. 2001. 

Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  Technical 
Specifications  (TS)  (and,  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737. 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11.  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
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applicability  of  the  following  NSHC 
determination  in  its  application  dated 
August  16,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Signifir.ant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  resuli 
of  the  TMI-2  accident  The  specific  intent  of 
the  PASS  was  to  provide  a  svstem  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  e.xposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experic.ice  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOF),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 


Therefore,  the  eliminalion  of  PASS 
requirements  from  IVi  hnical  Specifications 
( TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Oeale  the  Possibility  of  a  New  or  Different 
Kind  of  .Occident  From  any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analvzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-atcident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safetv 

The  elimination  of  the  P.^SS.  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  prnvide 
effective  mitigation  of  and  re(  o\er\  from 
reactor  accidents,  results  in  a  neutral  impart 
to  the  margin  of  safetv    Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effettively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  lo  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  i  hange  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  changes 
do  not  involve  a  significant  hazards 
consideration 

The  NRC  staff  proposes  to  determine 
that  the  amendment  requests  involve  no 
significant  hazards  consideration 

Attorney  for  licensee  Mr  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza.  Suite  5200.  600 
Peachtree  Street,  NE  ,  Atlanta,  Georgia 
30308-2216 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

STP  Nuclear  Operating  Companv. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County.  Texas 

Date  of  amendment  request:  August  2. 
2001. 

Description  of  amendment  request 
The  proposed  amendment.s  delete 


r^quirt'inents  from  the  Technical 
Specifications  (TSs)  (and.  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
•Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements."  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident  " 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

Th(^  \KC.  staff  issued  a  notice  of 
i)pp(irtunit\  fcir  comment  in  the  Federal 
Register  on  August  1 1 .  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safetv  maluatiun  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process  The  NRt;  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
fi5018)  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
August  2,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TTvfl-2  accident  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
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i;.Jing  the  plant  staff  in  assessing  the  extent 
>\  '  ire  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consetjuential  promulgation  of  post 
ri(  cident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
^trategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
I  oping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergencv  plan  (EP).  the  emergency 
operating  pr(M;edures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergencv  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  .New  or  Different 
Kind  of  Accident  From  any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  prerursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accideni  state  of  the  reactor  rx)re  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  iruate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anv  previously  evaluated. 


Criterion  .'5 — 1  he  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  P.^SS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  changes 
do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  detprminp 
that  the  amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq..  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N\V.. 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Previousiv  Published  Notices  of 
Consideration  of  Issuance  of 
.Amendments  to  fat  ility  Operating 
Licenses.  Proposed  \o  Significant 
Hazards  (Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  wr^'  previousiv 
published  as  separate  indi\  idual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  tinip 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  tirr  umstanccs 
They  are  repeated  here  becausi^  the 
biweekly  notice  lists  all  amendrnf  nts 
issued  or  proposed  to  be  issuer! 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
pagecitcti,  'riu>  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

FirstEnergy  Nurlear  Operating 
Company,  et  a!..  Docket  Nos.  50-334 
and  50-412,  Beaver  Vallev  Power 
Station.  Unit  Nos.  1  and  2  IBVPS-7  and 
21.  Beaver  County,  Pennsyluinia 

Date  of  amendment  request  l.iniMr\ 
18.  2001.  as  supplemented  !)\  letter 
dated  June  26.  2001. 

Brief  description  of  amend  ii  )riit 
request.The  proposed  amendment 


would  re\ise  the  ap[)ii(:abilitv  of  the 
current  B\PS-1  heatup/cooldown 
curves  from  1.5  effective  full-prnver 
years  (EFFY)  to  14  EFPY.  Proposed 
changes  to  Technical  Specification  (TS) 
3.7.1.1.    Main  Steam  Safety  Valves 
(MSSV's)."  include  revisi(ms  of  the 
limiting  condition  for  operation  and  to 
the  title  and  content  of  Table  3  7-1  to 
pro\ide  consistency  with  the  improved 
standard  TSs.  creation  of  new  Ac;tions  to 
address  inoperable  MSSVs.  reduction  of 
the  power  range  neutron  flux-high 
reactor  trip  setpoint  to  be  consistent 
with  TS  Traveler  Form — 235.  Revision 
1.  and  changes  to  the  maximum  power 
levels  permissible  with  inoperable 
MSSVs.  TS  Bases  changes  are  also 
proposed  for  consistency. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  July  27,  2001 
(66  FR  39212). 

Expirntinn  date  of  individual  notice: 
August  27.  2001. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  perifid  since  publication  of 
the  last  biweekly  notice,  the 
Commissifjn  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  applic:ation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Onnmission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
('ummission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  are  set  forth  in 
the  license  amendment. 

\otic:e  of  Consideration  of  Issuance  ot 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Dt^termination. 
and  (3pportunity  for  A  Hearing  in 
connection  with  these  acitions  was 
published  in  the  Federal  Register  as 
indicated. 

I'nless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
t;ategorical  exclusion  in  accordance 
with  10  C.FR  51.22  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepart^d  for  these 
amendments.  If  thtK^oinmission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51  12(b)  and  has 
made  a  determination  based  on  that 
assf'ssment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
actirm  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
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Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  mtemet 
at  the  NRC  Web  site,  bttp:// 
Hivw.nrc.gov/XRC/ADAMS/mdex.htmL 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397^209.  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

Duke  Energy  Corporation,  et  al .  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
Count}'.  South  Carolina 

Date  of  application  for  amendments: 
July  2,  2001. 

Brief  description  of  amendments  The 
amendments  deleted  Technical 
Specifications  Section  5,5.4.  "Post 
Accident  Sampling."  for  Catawba 
Nuclear  Station,  Units  1  and  2.  and 
thereby  eliminated  the  requirements  to 
have  and  maintain  the  post-accident 
sampling  systems. 

Date  of  issuance:  September  11.  2001, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  180  days  from  the  date  of 
issuance. 

Amendment  \os.:  193  and  185. 

Facility  Operating  License  Sos  \'PF- 
35  and  SJPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  8.  2001  (66  FR  41615). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  11, 
2001 " 

No  significant  hazards  consideration 
comments  received:  No, 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
July  2,  2001. 

Brief  description  of  amendments:  The 
amendments  deleted  Technical 
Specifications  (TS)  Section  5.5,4.  "Post 
Accident  Sampling,"  for  McGuire 
Nuclear  Station,  Units  1  and  2,  and 
thereby  eliminated  the  requirements  to 
have  and  maintain  the  post-accident 
sampling  systems  (PASS).  The 
amendments  also  delete  PASS-related 
License  Conditions  2.C(ll)c,  "Post 
Accident  Sampling  (II. B. 3),"  for  Unit  1 


and  2.C(10)b.  "Postarcidmt  .Sdrnpling 
(11,8.3)."  for  Unit  2 

Date  of  issuimce  Septcmln'r  17.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  180  da\s  from  the  date  of 
issuancp- 

Amendment  Sos.:  199  and  180 

Facility  Operating  License  Nos.  NPF- 
9  and  XPF-l  7  Amendments  revised  the 
Facility  Operating  I.ii  onsp  and 
Technical  Specifications 

Date  of  initial  notice  m  Federal 
Register:  August  8.  2001  (6h  FK  4ihl6l, 

The  Commission's  related  evaluation 
of  the  amendments  is  containi'd  m  a 
Safetv  Evaluation  dated  S(;ptember  17, 
2001 ' 

No  significant  hazards  consideration 
comments  received.  No 

Duke  Energy  Corporation.  Docket  Nos. 
50-269.  50^270.  and  50-287.  Oconee 
A\uclear  Station.  Units  1,  2.  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
Februar\-  28.  2001.  supplpmpntrrl  June 
27. 2001 

Brief  description  of  (wu'ndments.  The 
amendments  add  new  Technical 
Specification  3,3,28  and  Bases  B  3,3,28 
governing  the  addition  of  the  low 
pressure  serxice  water  standbv  pump 
automatic  start  circuitry 

Date  of  Issuance:  September  6,  2001, 

Effective  date-  As  of  the  date  of 
issuance  and  shall  be  implemented 
before  the  end  of  the  Oconee  Unit  .3  End 
of  Cycle  19  Refueling  Outage 

Amendment  Nos    3}9.  319,  and  319. 

Renewed  Facilitv  Operating  License 
Nos  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (86  FK  151 ": 

The  supplement  dated  June  27.  2001, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  February  2H 
2001,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  6, 
2001. 

No  significant  hazards  consideration 
comments  received   No 

Enterg\  Gulf  States.  Inc  .  and  Entergy 
Operations.  Inc  .  Docket  So  5i>-458. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  recjuf^t  Jdnu.ir\ 
24,  2001,  as  supplemented  by  letter 
dated  March  22.  2001. 

Brief  description  of  amendment:  The 
amendment  changes  the  limit  on  the 
Low  Power  Setpoint   from  20  percent  to 


10  percent  power,  as  specilied  in 
Technical  Specification  (TS)  3.1.3. 
"Control  Rod  OPflRABILITY."  TS  3.1.6 
"Control  Rod  Pattern.  "  and  TS  3.3.2.1. 
"Control  Rod  Block  Instrumentation." 

Date  of  issuance:  September  7,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  118. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (66  FR  15921) 

The  supplemental  letter  dated  March 
22.  2001.  provided  additional 
information  that  did  not  expand  the 
scope  of  the  application  or  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  7. 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States.  Inc  .  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
24,  2001.  as  supplemented  by  letters 
dated  July  20  and  August  7.  2001. 

Brief  description  of  amendment:  The 
amendment  request  proposes  changes  to 
the  Technical  Specifications  (TSs) 
concerning  certain  operational 
conditions  required  when  conducting 
core  alterations  or  handling  irradiated 
fuel  in  the  primary  contairmient.  In 
addition,  the  licensee  proposes  to 
mpi'inent  administrative  controls  in 
i  (    rddnre  with  draft  NUMARC  93-01, 
!n  iu^try  Guidelines  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,  "  Revision  3,  Section 

1 1  3.6.5.  'Containment— Primary  (PWR 
[pressurized-water  reactor])/  Secondary 
(BWR  (boiling-water  reactor))."  Rev-ision 
3.  Section  11.3.6,  "Assessment  Methods 
for  Shutdown  Conditions."  in  lieu  of 
License  Condition  2.C.(1 7)  and  change 
terms  to  make  them  consistent  with  the 
terminology  in  other  revised  TSs. 

Date  of  issuance:  September  14.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  119. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  Facility 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  18.  2001  (66  FR  20001) 

The  supplemental  letters  dated  |uly 
20  and  August  7.  2001.  provided 


50476 


Federal  Register /Vol.  66,  No.  192 /Wednesday,  October  3,  2001 /Notices 


additional  information  that  did  not 
expand  the  scope  of  the  application  ur 
change  the  staffs  initialpnjposed  no 
significant  hazards  consideration 
determination 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14. 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No, 

Entergy  Gulf  States.  Inc..  and  Entergy 
Operations.  Inc..  Docket  So.  50-458. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  January' 
24,  2001,  ds  supplemented  bv  letters 
dated  [uly  2,  and  .August  6  and  20,  2001, 

Brief  description  of  amendment.  The 
license  amendment  request  consists  of 
changes  to  the  Technical  Specifications 
(TSs)  to  revise  the  reactor  vessel 
pressure/temperature  fPT  or  P-T) 
limits  specified  in  TS  3  4  11,  "RCS 
[Reactor  Coolant  System]  Pressure  and 
Temperature  fP'Ti  Limits."  for  reactor 
heat-up  The  current  RCS  P  T  Limits  in 
TS  Figure  3,4-11.  "Minimum 
Temperature  Required  \'s  RC'S 
Pressure."  would  be  replaced  with 
recalculated  RCS  P/T  limits  based,  in 
part,  on  an  alternate  methodology.  The 
alternate  methodology  uses  .\mencan 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel 
(B&PV)  Code  (Code)  Case  N-640. 
"Alternative  Requirement  Fracture 
Toughness  for  Development  of  P-T 
Limit  Curves  for  ASME  B&PV  Code 
Section  XI.  Division  1."  for  alternate 
reference  fracture  toughness  for  reactor 
vessel  materials  in  determining  the  P/T 
limits 

Date  of  issuance:  September  14,  2001, 

Effective  date:  .\s  of  the  date  of 
issuance  and  shall  be  implemented  JO 
days  from  the  date  of  issuance. 

Amendment  \o    120 

Facility  Operating  U(  f^nse  So  SPF- 
47  The  amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  m  Federal 
Register:  March  21,  2001  (66  FR  15920) 

The  supplemental  letters  dated  [uly  2. 
and  ,\ugust  6  and  20,  2001.  provided 
additional  information  that  clarified  th*' 


application,  did  ncjt  expand  the  >(  ope  o 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination 

The  Commission's  related  evdludtum 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  14 
2001 

No  significant  hazards  consideration 
comments  received:  No. 


Es^lon  Generation  Company.  LLC. 
DiH-k^t  Sos.  STS  50-454  and  STS  50- 
-/5  1,  B\Ton  Station.  Unit  Sos.  1  and  2. 
Ogle  County.  Illinois;  Docket  Sos.  STS 
50-456  and  STS  50-457.  Braidwood 
Station.  Unit  Nos-  1  and  2.  Will  Cnuntv. 
Illinois 

Date  of  application  for  amendments: 
April  27.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TS)  Section  5.5.7,  to 
provide  an  exception  to  the 
recommendations  ot  Regulatory  Position 
C.4.b  of  Regulatory  Ciuide  1.14.  Revision 
1.  which  would  allow  either  a  qualified 
in-place  ultrasonic  volumetric 
examination  over  the  volume  from  the 
inner  bore  of  the  flywheel  to  the  circle 
of  one-half  the  outer  radius  or  a  surface 
examination  (magnetic  particle  testing 
and/or  fiquid  penetrant  testing)  of 
exposed  surfaces  of  the  removed 
flywheel  to  be  conducted  at 
approximately  10-year  intervals.  The 
proposed  change  is  in  accordance  with 
the  Nuclear  Regulatory  Commission 
(NRC)  approved  Improved  Standard  TS 
Generic  Change  Traveler  TSTF-237. 
Revision  1. 

Date  of  issuance:  September  20.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  \23.  123.  118.  and 
118. 

Facilitv  Operating  License  Nos  SPF- 
37.  NPF^6.  SPF-72  and  SPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

D'lte  nf  initial  notice  m  Federal 
Register:  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  20.  200l" 

Exelon  Generation  Company .  LLC, 

Docket  Sos  50-237  and  50-249. 
Dresden  Suclear  Power  Station,  Units  2 
und  3.  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
June  26.  2001. 

Brief  description  of  amendments:  To 
extend  the  dates  specified  in  Operating 
License  Sections  2  r.(8)  and  3. P. 
"Pressure — Temperature  Limit  Curves," 
ff)r  Dresden  Nuclear  Power  Station, 
I  nits  2  and  3.  respe(  lively. 

Date  of  issuance:  September  10,  2001. 

Effective  date:  As  of  the  date  of 
is.suance  and  shall  be  implemented 
within  .50  da\s 

Amendment  Sos.   1H7  and  182. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPH-25  The  amendments 
re\  ised  the  Fd(  ilitv  Operating  License. 

Date  nf  initial  notice  in  Federal 
Register;  The  (.ommission's  related 


evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  10,  2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  ni. 
Docket  So.  50-302.  Crystal  River  Unit 
So.  3  Suclear  Generating  Plant.  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
March  21.  2001,  as  supplemented  [une 
28.  2001, 

Brief  description  of  amendment:  The 
amendment  revised  the  Improved 
Technical  Specifications  (ITS)  5  6,2  10, 
'OTSG  (Once-Through  Steam 
Generator]  Tube  Surveillance  Program" 
to  implement  a  reroU  process  to  repair 
degraded  steam  generator  tubes  and 
allow  the  reroll  repairs  to  be  used  in 
both  the  upper  and  lower  tubesheets. 

Date  of  issuance:  September  10.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  So.:  198 

Facilitv  Operating  License  So.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications, 

Date  of  initial  notice  in  Federal 
Register:  April  18,  2001  (66  FR  20006). 
The  supplemental  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  10, 
200l' 

So  significant  hazards  consideration 
comments  received:  No, 

Florida  Power  Corporation,  et  al  , 
Docket  So.  50-302.  Crystal  River  Unit 
So.  3  Suclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  3.  2000,  as  supplemented  June 
14.  August  28,  and  September  7.  2001, 

Brief  description  of  amendment:  The 
amendment  revised  the  Improved 
Technical  Specifications  (ITS)  3,7.12. 
"Control  Room  Emergency  Ventilation 
System  (CREVS) ';  ITS  5.6.2.12, 
"Ventilation  Filter  Testing  Program 
(VFTP)";  ITS  3.3.16,  "Control  Room 
Isolation — High  Radiation";  and  ITS 
3.7.18.  "Control  Complex  Cooling 
.System."  The  proposed  ITS  changes  are 
based  on  the  results  of  revised  public 
and  control  room  dose  calculations  for 
CR-3  design  basis  radiological  accidents 
using  an  alternative  source  term  and  the 
adoption  of  Technical  Task  Force 
Traveler  (TSTF)  287,  A  new  Section 
5.6.2.21.  "Control  Complex  Habitability 
Envelope  Program,"  is  added. 


Date  of  issuance:  September  17.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  \o.:  199. 

Facility  Operating  License  So.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  15.  2000  (65  FR 
69060).  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  17. 
2001 ' 

\'o  significant  hazards  consideration 
comments  received  No 

Florida  Power  and  Light  Companv.  et 
al .  Docket  \'o.  50-389.  St  Lucie  Plant. 
L'nit  \'o  2.  St  Lucie  Countv.  Florida 

Date  of  application  for  amendment 
April  18.  2001.  as  supplemented  August 
24. 2001. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  6.9.1.11.  "Core 
Operating  Limits  Report  (COLR)."  to 
include  the  ABB-Combustion 
Engineering  Topical  Report  CENTD- 
387-P-A.  Rev  000.  in  the  list  of 
anahiical  methods.  This  allows  use  of 
an  improved  heat  flux  correlation 
(designated  ABB-NV)  previously 
approved  by  the  NRC.  Additionally,  the 
Bases  for  TS  2.1.1.  "Reactor  Core.  '  are 
modified  to  reflect  use  of  the  improved 
heat  flux  correlation. 

Date  of  Issuance:  September  20,  2001 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance 

Amendment  ,Vo.;  118. 

Facility  Operating  License  No.  S'PF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29358). 
The  August  24.  2001.  supplement  did 
not  affect  the  original  proposed  no 
significant  hazards  determination,  or 
expand  the  scope  of  the  request  as 
noticed  in  the  Federal  Register 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  20, 
2001 

\'o  significant  hazards  consideration 
comments  received:  No. 


GPU  Xuclear  Inc  .  Docket  So  .'^0-.12i) 
Three  Mile  Island  Suclear  (renerating 
Station.  I'nit  2.  Dauphin  (^mintv. 
Pennsylvania 

Date  of  amendment  request  lulv  25, 
2000.  as  supplemented  bv  letter  dated 
June  21.  2001 

Brief  description  nf  unu^ndnirnt 
request:  The  amendment  changes  Three 
Mile  Island  Nuclear  Gfnerating  Station, 
Unit  2  (TMI-2).  Tec  hnical  Specifu.ation 
(TS)  6,7.2  to  eliminate  a  change 
associated  with  periodic  reviews  of 
procedures.  Currently.  TS  6.7.2  states 
that  required  procedures  shall  be 
reviewed  periodicallv  as  required  bv 
American  National  Standards  Institute 
(ANSI)  .Standard  Nl8  7-iq:-6  (a  bipnnial 
review)  This  dmpncinit>nt  r>'\  isfs  ttn' 
wording  for  TS  b.7.2  to  state  that 
required  procedures  shsM  be  reviewed 
periodically.  This  amendment  is  also 
consistent  with  the  TMI-2  Pnst- 
Defueling  Monitored  Storage  Quality 
Assurance  Plan,  which  states  that 
"Procedural  doc  umentatinn  shall  be 
periodicallv  reviewed  for  adequacy  as 
set  forth  in  administrativp  procedures." 

Date  of  Issuance  September  7,  2001 

Effective  Date:  As  of  thp  date  df 
issuance  and  shall  he  miplcmcnfi'd 
within  30  days 

Amendment  .\o    56 

Facilitv  Operating  License  No  DPR  - 
7:3:  Amendment  revises  the  Technicai 
Specification. 

Date  of  initial  notice  in  Federal 
Register;  December  13,  2000  (bh  FK 
77920), 

The  )une  21.  2001.  supplemi-ntai 
letter  replaced  in  its  entiretv  the  original 
application  dated  lulv  25,  2000  The 
supplement  did  not  expand  the  scope  ut 
the  original  request. 

The  Commission's  related  evaluation 
is  contained  in  a  safety  evaluation  dated 
September  7.  2001 

Nn  significant  hazards  cnnsideration 
comments  received  No 

Niagara  Mohawk  Power  l^;)r;>iiration. 
Docket  No  50-410.  Nine  Mile  Point 
Nuclear  Station.  I  'nit  2.  Oswego  County. 
New  York 

Date  of  application  tor  amendment: 
August  17.  2001 

Brief  description  of  onifiuinimt    I'hf 
amendment  allowed  a  one-time 
exception  to  Technical  Specification 
Surveillance  Requirement  (SR)  3  6  1.7  2 
for  suppression  chamber-to-dr\wpll 
vacuum  breakers  21SC'*R\'35A  and 
2ISC*RV35B.  A  note  has  been  added  to 
SR  3.6.1  7,2  stating  that  function  testing 
of  these  vacuum  breakers  is  not  required 
to  be  met  for  the  remainder  of  Cycle  8. 

Date  of  issuance  September  7.  2001. 


Effective  date:  As  of  the  date  ol 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  98. 

Facility  Operating  License  No  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Public  Comments  Requested  as  to 
Proposed  No  Significant  Hazards 
Consideration:  Yes  (66  FR  44653) 
August  24,  2001.  That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commissions  proposed  no 
significant  hazards  consideration 
determination.  Comments  were  received 
from  one  person,  and  were  addressed  in 
the  safety  evaluation  associated  with  the 
amendment.  The  notice  also  provided 
for  an  opportunity  to  request  a  hearing 
by  September  24,  2001,  but  indicated 
that  if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  the  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  final  determination  of  no 
significant  hazards  consideration 
determination,  and  state  consultation, 
are  contained  in  a  safety  evaluation 
dated  September  7,  2001. 

Attorney  for  the  Licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  &  Strawii, 
1400  L  Street.  NW..  Washington.  DC 
J  0005-3502. 

\'PC  Section  Chief:  Peter  S.  Tam, 
A(  tint; 

Nui  inn  Management  Company,  LLC, 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center.  Linn  County,  Iowa 

Date  of  application  for  amendment: 
.\pril  6.2001. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  Section  5.5.10. 
"Technical  Specifications  (TS)  Bases 
Control  I'r  '.:r  iin."  in  accordance  with 
Nurlf-ar  f  iit-rgy  Institute  TS  Task  Force 
Staninr  1  TS  Change  Traveler.  TSTF- 
364     Kt\  i>ion  to  TS  Bases  Control 
Pr(ij,ran,  '  ■  Incorporate  Changes  to  10 
CFR  50.59,"  Revision  0. 

Date  of  issuance:  September  13,  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

.Amendment  No.:  241. 

Fmility  Operating  License  No  DPR- 
■i''  Tlie  amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2001  (66  FR  41623). 

The  Commission's  related  evaluation 
i>f  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  13, 
2001 

No  significant  hazards  consideration 
comments  received:  No. 
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Nuclear  Management  Company,  LLC. 
Docket  \'o.  50-305.  Kewaunee  Suclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  application  for  amendment: 
Mav  25.  2001,  a.s  supplemented  August 
17. 2001, 

Brief  description  of  amendment:  The 
amendment  to  the  Kewaunee  Nuclear 
Power  Plant  Technical  Specifications 
(TSs)  4,2  revises  TS  4,2  to  revise  the 
surveillance  requirements  and  bases  for 
TS  4.2,b,  "Steam  Generator  Tubes."  to 
account  for  changes  associated  with 
replacement  of  the  original  steam 
generators.  Specifically,  the  changes 
delete  inspection  requirements 
associated  with  steam  generator  tube 
sleeving  and  repair  limits  and  revise  the 
phrasing  of  text  within  the  TS  to 
enhance  clarity 

Date  of  issuance  September  20,  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  \o.:  158. 

Facility  Operating  License  \o  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12.  2001  (66  FR  31711), 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice.  Thf' 
Commissions  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  20,  2001 

.Vo  signifirant  hazards  consideration 
comments  received:  No. 

STP  S'uclear  Operating  Company, 
Docket  \os.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County.  Texas 

Date  of  amendment  request:  Wax  24, 
2001 

Brief  description  ot  amendments:  The 
amendments  revise  the  Technical 
Specification  definition  of  CORE 
ALTER.\T1GNS. 

Date  of  issuance-  September  1 1 .  2001 

Effective  date  The  amendments  are 
effec;tive  as  of  the  date  of  their  issuance 
and  shall  be  implemented  within  30 
davs  from  the  date  of  issuance. 

Amendment  Sos.:  I'nit  1 — 131.  fnit 
2—120. 

Facility  Operating  License  \os  SPF- 
76  and  S'PF-SU:  The  amendments 
revised  the  Technical  Specifirations. 

Date  of  initial  notice  m  Federal 
Register:  luly  11,  2001  (66  FT?  36345) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  1 1 , 
2001." 


No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County.  Texas 

Date  of  amendments  request:  May  24. 
2001 

Brief  description  of  amendments:  The 
amendments  relocate  Technical 
Specification  3/4.9.6,  "Refueling 
Machine"  and  its  associated  Bases 
description  to  the  Technical 
Requirements  Manual 

Z>afe  o/ issuance.  September  13,  2001, 

Effective  date  The  amendments  are 
effective  as  of  the  date  of  their  issuance. 

Amendment  Nos.:  Unit  1—132:  Unit 
2—121. 

Facility  Operating  License  Nos.  NPF- 
76  and  .\PF-80  The  amendments 
revised  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register:  lulv  11.  2001  (66  FR  36344) 

The  Cjommission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  13. 
2001. 

Nn  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket 
Sos.  50-296.  Browns  Ferry  Nuclear 
Plant.  Units  3  Limestone  County, 
.■\  I  aba  ma 

Date  of  application  for  amendment: 
lulv  25,  2001 

Brief  description  of  amendment:  The 
proposed  amendment  deletes  Technical 
Specification  (TS)-rfquired  Action 
3.3.1.1.1.2.  whic:h  limits  plant  operation 
to  120  days  in  the  event  of  the 
inoperahility  of  the  tlscillation  Power 
Range  Monitor  trip  system.  For  this 
-situation,  the  proposed  change  would 
allow  plant  operation  to  continue  if  the 
existing  TS  Required  Action  3.3.1.1.1.1, 
to  implement  an  alternate  means  to 
d*>t('c:t  and  suppress  thermal  hydraulic 
instability  oscillations,  was  taken. 

Date  of  issuance:  September  13.  2001, 

Effective  date:  Date  of  issuance  and 
shall  be  implemented  within  30  days, 

,'\mendm<'nt  .Vo    231. 

Facility  Operating  License  No.  DPR- 
68:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register;  August  «,  2001  (66  FR  41627), 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  13, 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No, 


Virginia  Electric  and  Power  Company,  et 
al,  Docket  Nos.  50-280  and  50-281. 
Surry  Power  Station,  Units  1  and  2, 
Surry  County.  Virginia 

Date  of  application  for  amendments: 
June  16.  2000,  as  supplemented 
September  27.  2000,  and  June  6,  2001, 

Brief  Description  of  amendments: 
These  amendments  change  the  reactor 
protection  system  and  engineered  safety 
features  actuation  system  analog 
instrumentation  surveillance  frequency 
from  monthly  to  quarterly. 

Date  of  issuance:  August  31,  2001. 

Effective  date:  August  31,  2001. 

Amendment  Nos.:  228  and  228. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  15.  2000  (65  FR 
69067).  The  September  27.  2000,  and 
June  6,  2001.  supplements  contained 
clarifying  information  only,  and  did  not 
change  the  initial  no  significant  hazards 
considepation  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  31, 
2001 ' 

No  significant  hazards  consideration 
comments  received:  No. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
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Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
conmient,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  envirormiental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 


made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Assess  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index  html 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Pubhc  Document  room  (PDR) 
Reference  staff  at  1-800-397^209,  304- 
415—4737  or  by  Email  to  pdr@nrc.gov. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment  By 
November  2,  2001,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2  714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
and  electronically  from  the  ADAMS 
Public  Library  component  on  the  NRC 
Web  site,  http://www.nrc  gov  (the 
Electronic  Reading  Room).  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  mav  be  affected  bv  the 


results  of  the  proc  (M'diiit;  The  petition 
sh(juld  specificalh  »^x}  l.un  the  reasons 
why  intervention  should  be  pormitted 
with  particular  reference  to  the 
following  factors  (1 )  The  nature  of  the 
petitioner'*-  nuhl  tinder  the  Ac\  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial   nr  other  interest  in 
the  proceeding:  and  !3)  the  possible 
effect  of  an\  order  which  mav  be 
entered  in  the  proc«?ding  on  the 
petitioners  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
Subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene 
Any  person  who  has  filed  a  petition  f(  r 
leave  to  intervene  or  who  has  t)ef^n 
admitted  as  a  part\  ma\  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  suc;h  an  amende(i 
petition  must  satisfv  the  spe<  ifu  it\ 
requirements  described  above 

Not  later  than  15  davs  prior  to  the  first 
prehearing  conferen(  e  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter  Ea(  h  ( (intention 
must  consist  of  a  spw  ific  statement  nf 
the  issue  of  law  or  fact  to  be  raised  or 
controverted   In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relv  to  establish 
those  facts  or  expert  opinion  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration  The 
contention  must  be  one  vshich.  if 
pro\en.  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  part\ 

Those  permitted  to  interment!  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inter\ene.  and  have  the  npp.irtunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evident  e  and  cross-examine 
witnesses  Since  the  Corrmiission  has 
made  a  final  determination  that  'he 
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amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Anv 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-001,  Attention; 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland  20852. 
by  the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555^01,  and  to  the  attorney  for 
the  licensee 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 
supplemental  petitions  and'or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  bv  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  bt> 
granted  based  upon  a  halancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)and  2.714(d), 

Entergy  Suchar  Operations.  Inc\. 
Docket  .Vo  50-333.  fames  A  FitzPathck 
\uclear  Power  Oswego  Countv.  Sew 
York 

Date  of  amendment  request: 
September  14.  2001 

Brief  description  of  amendment:  The 
amendment  authorizes  a  one-time-onlv 
change  to  Technical  Specifications 
Section  3.9  B  1  and  associated  Bases. 
Specifically,  this  change  extends  the 
Limiting  Condition  for  Operation 
allowable  out-of-service  time  for  one 
incoming  Reserve  .AC  Power  line 
(115KV  line  #3)  and/or  one  reserve 
station  transformer  inoperable  from  7 
days  to  14  days  during  the  period 
commencing  September  9.  2001  and 
extending  through  September  23,  2001 

Date  of  issuance:  September  15.  2001 

Effective  date  As  of  the  date  of 
issuance. 

Amendment  .Vo    272. 

Facility  Operating  License  .Vo  DPR- 
59:  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No 

The  Commissions  related  evaluation 
6f  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration, 
are  contained  in  a  Safety  Evaluation 
dated  September  14,  2001. 


Attornev  for  licensee:  Mr.  David  E. 
Bldbev,  1B33  Broadwav.  New  York.  New- 
York  10019 

NBC  Section  Chief:  Peter  Tam 
(Acting) 

Note:  The  publication  date  for  this  notice 
will  change  from  every  other  Wednesday  to 
every  other  Tuesday,  effective  [anuary  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  September  2001. 

Fi.ir  the  Nui iear  Regulatory  Commission. 

|ohn  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-24580  Filed  10-2-01 ;  8:45  am) 
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POSTAL  RATE  COMMISSION 

[Order  No.  1324;  Docket  No.  R2001-1] 

Postal  Rate  and  Fee  Changes 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  in  omnibus 
rate  and  classification  case. 

DATES:  Notices  of  intervention,  answers 
to  motions,  and  comments  on  request 
for  expedition  due  October  24.  2001; 
prehearing  conference  on  October  25. 
2001;  comments  regarding  pending 
cases  due  October  29.  2001.  See 
SUPPLEMENTARY  INFORMATION  section  for 
other  datps, 

ADDRESSES:  Send  notices  of  intervention 
or  f  omments  to  the  f'ommission  in  care 
of  the  Acting  Secretary.  1333  H  Street 
NW.,  suite  300.  Washington.  DC  20268- 
0001 

SUMMARY:  This  document  informs  the 
public  that  the  Postal  .Service  has  filed 
a  request  for  an  expedited  decision  on 
omnibus  rate,  fee  and  classification 
changes.  It  identifies  overall  percentage 
increases  for  various  (lasses,  encourages 
interested  persons  to  review  the  filing  to 
determine  its  impact  for  further  details, 
and  takes  several  preliminary 
procedural  steps  It  also  states  that  a 
companion  document  will  contain 
specific  proposed  rate  and  fee  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L  Sharfman.  Ceneral  Counsel, 
202-789-6820 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  and  order  [no.  1323. 
issued  September  26.  2001  j  informs  the 
public  that  on  September  24,  2001.  the 
I'nited  States  Postal  Service  filed  a 
request  with  the  Postal  Rate 
Commission  for  an  expedited 


recommended  decision  on  proposed 
changes  in  essentially  all  domestic 
postage  rates  and  fees,  and  in  some  mail 
classifications.  1  It  summarizes  basic 
features  of  the  filing,  including  several 
contemporaneous  notices  and  motions; 
institutes  a  formal  proceeding  for 
consideration  of  the  Service's  proposals; 
sets  October  25.  2001  as  the  date  for  a 
prehearing  conference;  and  takes  several 
other  initial  procedural  steps.  A 
companion  notice  and  order  presents  a 
complete  schedule  of  the  Service's 
proposed  rate  and  fee  changes. 

Summary.  The  request  affects 
virtually  all  of  the  Service's  offerings, 
and  is  based  on  important  assumptions 
regarding  costs,  volumes,  pricing  and,  in 
some  instances,  classification  changes. 
It  includes  a  proposed  3-cent  increase  in 
the  First-Class  stamp,  raising  the  price 
from  34  cents  to  37  cents.  The  charge  for 
each  additional  ounce  of  single-piece 
First-Class  Mail  would  remain  at  23 
cents. 

The  Postal  Service  has  indicated  the 
proposed  systemwide  average  increase 
for  all  classes  of  mail  and  services  is  8.7 
percent.  Average  increases,  by 
individual  class  of  mail,  are  8.2  percent 
for  First-Class  Mail;  9.7  percent  for 
Express  Mail;  13.5  percent  for  Priority 
Mail:  10.0  percent  for  Periodicals;  7,3 
percent  Standard  Mail;  and  8.9  percent 
for  Package  Services.  Proposed 
percentage  changes  for  the  Special 
Services  vary  considerably  by 
individual  service. 

Rate  changes  for  a  specific  piece  of 
mail,  bulk  mailings,  or  a  special  service 
may  differ  significantly  from  the 
systemwide  average  change,  as  well  as 
from  the  referenced  change  for  an 
individual  class  of  mail.  Many 
subclasses  and  services  include 
numerous  individual  rate  cells,  and  the 
application  of  various  discounts, 
surcharges,  and  annual  mailing  permit 
fees  often  determines  effective 
percentage  changes.  Interested  persons 
are  urged  to  carefully  review  the 
Service's  filing  to  determine  the 
proposal's  impact. 

II.  Establishment  of  Formal  Docket 

The  Service's  request  was  filed 
pursuant  to  sections  3622  and  3623  of 
the  Postal  Reorganization  Act  (39  U.S.C. 
3622,  3623).  The  Commission  hereby 
institutes  a  proceeding,  designated  as 
docket  no.  R2001-1,  postal  rate  and  fee 
changes,  to  consider  the  instant  request. 
In  the  course  of  this  proceeding, 
participants  may  propose  alternatives  to 


'  Rpcjuest  of  the  United  States  Postal  .Service  for 
a  recommended  decision  on  changes  in  rates  of 
postage  and  fees  for  postal  services.  September  24, 
2001  (Service's  request  or  request). 
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the  Service's  proposal,  and  the  Service 
itself  may  revise,  supplement,  or  amend 
its  initial  filing.  The  Commission's 
review  of  the  Service's  request, 
including  any  revisions,  alternatives 
proposed  by  others,  or  options  legally 
within  the  purview  of  the  Ser\'ice's 
request,  may  result  in  recommendations 
that  differ  from  those  proposed  by  the 
Postal  Service  in  its  initial  filing. 

ni.  Filing  Contents;  Availability, 
Including  Commission  Internet  Posting 

The  Service's  initial  docket  no. 
R2001-1  filing  includes  its  formal 
request  (including  an  explicit  request 
for  expedition):  seven  attachments;  44 
pieces  of  testimony  (along  with  related 
exhibits)  presented  by  40  witnesses;  and 
numerous  library  references. ^  Several 
notices  and  motions  accompanied  the 
filing.  The  Commission  has  posted  the 
request  and  most  related  material  on  its 
Web  site  at  ivMTv.prc.gov,  Subsequent 
filings  in  this  case  will  also  be  posted 
on  the  Web  site,  if  provided  in 
electronic  format  or  amenable  to 
conversion,  and  not  subject  to  a  valid 
protective  order.  Information  on  how  to 
use  the  Commission's  Web  site  is 
available  online  or  by  contacting  the 
Commission's  Web  master  at  202-789- 
6873. 

The  entire  filing  and  related 
documents  are  also  available  for  public 
inspection  in  the  Commission's  docket 
section.  The  docket  section's  hours  are 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  on  federal  government 
holidays.  The  docket  section  telephone 
number  is  202-789-6846. 

Description  of  attachments. 
Attachment  A  to  the  request  identifies 
requested  changes  in  the  domestic  mail 
classification  schedule  (DMCS)  in 
legislative  format.  Attachment  B 
presents  proposed  rates  and  fees.  The 
Commission  is  publishing  attachment  B 
in  a  companion  notice  and  order. 
Attachment  C,  which  addresses 
Commission  rule  54Cb)(2),  designates 
the  contents  of  the  domestic  mail 
manual  (DMM)  as  the  specification  of 
the  rules,  regulations  and  practices 
establishing  conditions  of  mailability 
and  standards  of  service.  It  also 
provides  a  copy  of  the  table  of  contents 
of  the  current  DMM.  The  DMM  is 
available  for  review  on  the  Postal 
Service's  Web  site,  wv^-w. USPS.gov. 

Attachment  D  is  the  certification, 
required  by  rule  54(p).  regarding  the 


accuracy  of  cost  statements  and  other 
documentation  submitted  with  the 
request.  Attachment  E  contain.';  a  report 
of  the  Service's  independent  auditors, 
which  includes  related  audited  financial 
statements.  Attachment  F  is  an  index 
that  identifies  witnesses,  the  numfrual 
designation  of  each  piece  of  testimony, 
related  exhibits  and  librar\'  references, 
and  attorney  contacts.  Attachment  G 
contains  a  compliance  statement 
addressing  pertinent  provisions  of  rules 
54  and  64,  and  refers  to  a  separate 
notice  and  motion  for  waiver  related  tn 
the  alternate  cost  presentation  required 
by  these  rules. 

Expedition.  The  Service's  request 
includes  a  request  for  maximum 
expedition.  In  particular,  the  Service 
suggests  that  consideration  of  the 
request  could  be  completed  in  les,s  than 
10  months  without  interfering  with  the 
Commission's  interests  or 
compromising  participants'  due  process 
rights.  It  maintains  that  several  benefits 
(primarily  associated  with 
implementation)  would  flow  from 
completing  the  case  even  one  month 
earlier  than  the  statutory  maximum 
United  States  Postal  Service  request  for 
expedition.  September  24,  2001 

IV.  Notices 

The  Service  filed  two  notices 
addressing  administrative  matters  (Jne 
lists  attorney/witness  assignments. 
expresses  the  Service's  intention  to  hold 
technical  conferences;  and  states  that 
further  information  on  such  conferences 
will  be  available  shortly.^  The  other 
notice  contains  a  master  list  of  librar\ 
references.  This  notice  identifies  the 
relevant  category  for  each  library 
reference;  states  that  no  categop,  4  or  6 
library  references  have  been  filed;  and 
notes  that  waivers  have  been  requested, 
in  separate  motions,  for  library 
references  in  categories  1,2.3  and  S  * 
Further,  the  notice  states  that  two 
library  references  (USPS-I-94  and 
USPS-I-99)  have  not  been  filed. 
pending  a  ruling  on  protective 
conditions.'"" 

A  third  notice,  filed  in  combination 
with  a  motion  for  waiver  of  the 
Commission's  library  reference  rules. 
addresses  the  Service's  filing  of 
alternate  cost  information  undt^r 
Commission  rule  54(a)(1)  Notice  uf  the 
United  States  Postal  Service  concerning 
provision  of  information  pursuant  to 


Commission  rule  ',4  .i!  l    tnd  motion 
requesting wai\er  :•'.  \i\>  (     ijimission 
rules  with  respect  to  categor\'  5  librarv 
references.  September  24,  2001  (Notice 
and  waiver  motion  on  rule  54(a)(1) 
requirements). 

V.  Motions  for  Waiver  of  librarv 
Reference  Rules 

Four  motions  seek  waiver,  to  the 
extent  deemed  necessary,  of  the 
Commission's  rules  on  library 
references.  Three  deal  exclusively  with 
wai\er  '  One  is  combined  with  a  notice 
regarding  the  Service's  rule  54(a)(a) 
presentation,  notice  and  waiver  motion 
on  rule  54(aHl '  requirements. 

Deadline  for  answers  to  motions  for 
waiver  of  rules  on  library  references. 
Answers  to  each  of  the  Service's 
motions  for  waiver  of  the  library 
reference  rules  are  due  no  later  than 
October  24    2001 

VI.  Motion  for  Waiver  of  Rules  31(k) 
and  54  for  Two  Library  Rpferenc  es  and 
for  Protective  Conditions  for  These 
References 

in  a  combined  pieadint;  the  Postal 
Serv  ice  seeks  waiver  of  Commission 
rules  31(k)  and  54  for  two  librarv 
references— USPS-LR-I-94  and  USPS- 
LR-I-99 — and  application  of  protective 
(  cmditions  The  affected  library 
referenc:es  relate  to  costs  associated  with 
the  Postal  Ser\ice's  transportation 
agreement  with  FedEx   Motion  nf 
United  States  Postal  Ser\i<  e  for  waiver 
and  for  protective  conditions  for  library 
references  [USPS-LR-J-94  and  USPS- 
LR-I-991  concerning  costs  associated 
with  the  FedEx  transportation 
agreement.  September  24.  2001  (Motion 
on  FedEx-related  librarv'  references!  In 
this  pleading,  the  Service  notes  that  it 
has  filed  a  redacted  version  of  the 
transportation  agreement  with  the 
Commission  as  USPS-  LR-}-97  It  states 
that  the  two  librarv  reft>ren(  es  that  are 
the  sub)ect  of  this  pleading  ha\i-  bt'»-n 
prepared  but  not  filed  with  the 
C'.ummission.  pending  a  ruling  on 
protective  conditions 


•  At  ttie  time  the  ca.se  was  filed.  138  niimpncal 
designations  were  associated  with  Postal  .Service 
lit)rarv  references  in  this  case  Of  these,  two 
number*!  were  reserved.  2  hbrarv  references  were 
withheld  pending  a  niling  on  protective  conditions. 
and  134  were  filed  with  the  Commission's  docket 
room. 


'  Notice  i)f  the  United  Slates  Postal  Service 
regarding;  attorney'witness  assignments.  September 
24.  2001 

*  Librarv  reference  categories  are  identified  in 
C.ommissuin  rule  31(bl(2i 

■  Notice  of  the  United  States  Postal  Service  of 
filing  of  master  list  of  library  references,  September 
24.2001. 


•Motion  of  the  United  Slates  Postal  Service 
requesting  waiver  of  the  Commission  rules  with 
respect  to  category  1  libary  references  (notmg  that 
26  of  the  29  category  1  references  include  materials 
available  in  electronic  format),  motion  of  the  United 
States  Postal  Service  requesting  waiver  of  the 
Commission  rules  with  respect  to  category  2  libary 
references  (noting  that  virtually  all  category  2 
references  include  electronic  versions):  motion  of 
the  United  States  Postal  Service  requesting  waiver 
of  the  Commission  rules  with  respect  to  category  3 
library  references  (noting  that  electronic  versions  of 
most  category  3  references  cannot  be  provided 
because  the  matenals  have  been  obtained  from  an 
external  source  only  in  hard-copy  versions,  or 
because  of  manual  redactions.  These  motions  were 
filed  September  24.  2001 
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The  Service  ask.s  that  the  Commission 
adopt  the  protective  conditions 
included  in  its  motion  so  that  the  library 
references  can  be  produced  as  sonn  as 
possible,  id.  at  3.  it  also  asks  that  the 
Commission  issue  an  order  strongly 
urging  all  who  participate  in  this 
proceeding  to  limit  their  use  of  any 
information  pertairNng  to  the  FedEx 
contract  that  mav  surface  in  this 
proceeding,  id  at  4 

Deadline  for  nnsnf rs.  Answers  to  the 
Services  motion  on  FedE.x-related 
librarv  references  are  to  be  filed  no  later 
than  October  24.  2001 

V'll.  Summary  of  Impact  of  Proposed 
Rate,  Fee  and  Classification  Changes 

In  its  request,  the  Ser\'ic:e  maintains 
that  without  rate  and  fee  changes,  it  will 
incur  a  substantial  revenue  deficiency — 
of  approximately  S5.275  billion — in  the 
proposed  test  \ear.  in  contraventKm  of 
39  use  3621.  (The  test  year  is 
government  fiscal  year  (GFY)  2003  )  The 
Service  is  seeking  a  3  percent  allowance 
for  contingencies 

The  proposed  changes,  along  with 
income  from  sources  not  subject  to 
Commission  jurisdiction,  are  expected 
to  generate  a  revenue  surplus  nf 
approximately  S33  1  million.  Request  d\ 
1-2.  These  estimates,  as  well  as  the 
proposals  underlying  them,  entail 
important  assumptions  regarding  cnstN 
volumes,  and  pricing,  and  some  nf  these 
assumptions  differ  from  those  that 
underlie  current  rates 

Classification  changes  ran^e  fnun 
minor  clanfving  revisions  to  the  DNK  '.S 
to  more  significant  worksharing 
alternatives,  such  as  a  pallet  discount  in 
Periodicals  A  varietv  of  classification 
t;hanges  also  dffe(  t  Special  Services. 

VTII.  Participation  1 

The  Commission  invites  participation 
in  this  case  h\  interested  per-<()ns- 
Conimission  rules  provide  that  ,i 
partK  ipant  n^.v:  elec;t  full,  limited  or 
(ommenter  'tatus.  Persons  electing  full 
nr  limited  status  shall  file  notices  of 
inter\ention  (  onformini;  t'l  romniis--iiin 
rules  no  later  than  ( )(  t-  ih.T  J4    200 1 
Persons  seeking  to  inttT\ene  on  a  full  or 
limited  basis  after  that  d.ite  must  file  a 
motion  for  inter\ention  Commenters  do 
not  need  h)  file  inter\ention  notices  or 
motions,  instead,  thev  may  simpK' 
direct  their  comments  to  the  att«'iitMn  of 
Steven  \V   Williams,  a(  tint;  secft'tarx  of 
the  Commission.  1333  H  Street  N\\ 
suite  300.  Washington.  DC  202hH-(i()(il 
Commenters  mav  also  e-mail  their 
position  on  the  Ser\ict!'s  recjuest  to  the 
Commission  at  pn  -iidmiru^pn  yoi' 

Persons  unsure  of  their  intervention 
status  under  the  Commission's  rules  or 
seeking  more  information  nn  how  to 


participate  in  this  case  should  contact 
Shelle\  S,  Dreifuss.  acting  director  of 
the  Commission's  office  of  the  consumer 
advocate 

IX.  Representation  of  Interests  of  the 
General  Public 

The  Commission  designates  Shelley 
S.  Dreifuss.  acting  director  of  the 
Commission's  office  of  the  consumer 
advocate,  to  represent  the  interests  of 
the  general  public  in  this  proceeding, 
pursuant  to  39  U.S.C.  3fi24(a).  Ms. 
Dreifuss  shall  direct  the  activities  of 
Commission  personnel  assigned  to 
assist  her  and.  at  an  appropriate  time, 
provide  the  names  of  these  employees 
for  the  record.  Neither  Ms  Dreifuss  nor 
the  assigned  personnel  shall  participate 
in  or  advise  as  to  any  (Aimmission 
decision  in  this  proceeding,  other  than 
in  their  designated  capacity. 
Participants  shall  serve  the  OCA 
separately  with  three  copies  of  all  filings 
in  addition  to,  and  at  the  same  time,  as 
thev  effect  service  on  the  Commission. 

X.  Prehearing  (Conference  Date;  Other 
Scheduling  Matters 

The  (Commission  will  hold  a 
prehearing  conference  on  October  25, 
2001.  at  10  a.m.  in  the  Commission's 
hearing  room.  1333  H  Street  N'W..  suite 
300.  Washington.  DC  20268-0001. 
Participants  intending  to  raise  topics  for 
discussion  at  tht'  prehearing  conference. 
other  than  those  mentioned  in  this 
notice  and  order,  are  requested  to  file  a 
notice  to  that  effef:t  no  later  than 
October  24.  2001,  providing  sufficient 
detail  to  inform  the  Commission  and 
others  of  the  nature  of  the  topic  and  its 
potential  impact  on  the  proceeding. 

Effect  of  Service's  Omnibus  Request  on 
Pending  Matters 

Several  cases  were  pending  at  the 
time  the  Service  filed  this  request  The 
Commission  anticipates  addressing  the 
status  of  these  cases  and  their  impact  on 
this  case  at  the  prehearing  conference. 
Participants  wishing  to  comment  on  the 
effect  of  the  omnibus  filing  on 
procedural  aspects  of  these  cases  also 
may  file  a  written  statement  with  the 
Commission  no  later  than  October  29. 
2001. 

It  is  ordered: 

1.  The  Commission  hereby  institutes 
docket  no.  R2001-1  for  consideration  of 
the  Service's  request  for  omnibus  rate. 
classification  and  fee  changes. 

2.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

3.  Notices  of  intervention  will  be 
accepted  through  October  24.  2001 

4.  Shelley  S.  Dreifuss.  acting  director 
of  the  Commission's  office  of  the 
consumer  advocate,  is  designated  to 


represent  the  interests  of  the  general 
public  in  this  proceeding. 

5.  A  prehearing  conference  will  be 
held  on  Thursday,  October  25.  2001  at 
10  a.m.  in  the  Commission's  hearing 
room. 

6.  Participants  wishing  to  comment 
on  the  effect  of  docket  no.  R2001-1  on 
pending  cases  shall  file  written 
comments  no  later  than  October  29, 
2001. 

7.  Participants  intending  to  raise 
topics  for  discussion  at  the  prehearing 
conference,  other  than  those  identified 
in  this  notice  and  order,  are  requested 
to  file  written  notice  of  such  intention 
and  a  description  of  such  topics  no  later 
than  October  24.  2001. 

8.  Comments  on  the  United  States 
Postal  Service  request  for  expedition 
shall  be  filed  no  later  than  October  24, 
2001. 

9.  Answers  to  the  motion  of  the 
United  States  Postal  Ser\'ice  requesting 
waiver  of  the  Commission  rules  with 
respect  to  category  1  library'  references 
shall  be  filed  no  later  than  October  24. 
2001. 

10.  Answers  to  the  motion  of  the 
United  States  Postal  Service  requesting 
waiver  of  the  Commission  rules  with 
respect  to  category  2  library  references 
shall  be  filed  no  later  than  October  24. 
2001. 

1 1 .  Answers  to  the  motion  of  the 
I'nited  States  Postal  Service  requesting 
waiver  of  the  Commissicm  rules  with 
respect  to  category-  3  library'  references 
shall  be  filed  no  later  than  October  24. 
2001. 

12.  Answers  to  the  motion  of  United 
States  Postal  Service  for  waiver  and  for 
protective  conditions  for  library 
references  |l'SPS-LR-|-94  and  USPS- 
LR-I-991  concerning  costs  associated 
with  the  FedEx  transportation 
agreement  shall  be  filed  no  later  than 
(ictober  24,  2001. 

13.  Answers  to  the  Ser\'ice's  motion 
requesting  waiver  of  the  Commission 
rules  with  respect  to  category  5  library 
references  (filed  in  combination  with  a 
notice  of  the  United  States  Postal 
Service  concerning  provision  of 
information  pursuant  to  rule  54(a)ll), 
shall  be  filed  no  later  than  October  24, 
2001. 

14.  The  (Acting!  Secretary  shall  cause 
this  notice  and  order  to  be  published  in 
the  Federal  Register. 

D.it.'d-  .ScplcnibiT  2~   JIKIl 
Steven  W.  Williams. 
A(  fjni;  Sf(  rt'lan 

(FK  Doc    (n-24f>.i4  Filed  10-2-01 :  H  4^  iimj 
BILLING  CODE  771&-FW-P 
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POSTAL  RATE  COMMISSION 

[Order  No.  1323;  Docket  Nos.  R2001-2  and 
MC2001-2] 

Experimental  Suspension  of  Manual 
Delivery  Confirmation  Fee 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  on 
experimental  filing. 

SUMMARY:  This  document  informs  the 
public  that  the  Postal  Service  has 
proposed  temporary  experimental 
suspension  of  the  manual  delivery 
confirmation  fee  used  in  conjunction 
with  Priority  Mail.  It  notes  the  Service's 
interest  in  settlement  negotiations.  It 
also  establishes  several  procedural 
deadlines  and  sets  dates  for  settlement 
and  prehearing  conferences. 
DATES:  October  10,  2001:  Deadline  for 
notices  of  intervention,  answers  to 
motion  for  waiver  of  filing 
requirements,  and  comments  on  nde 
67-67d  treatment.  October  11,  2001; 
Deadline  for  issue  statements  and 
comments  on  evidentiary  hearings. 
October  12,  2001:  Prehearing  conference 
(10  a.m.).  See  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
other  dates. 

ADDRESSES:  The  prehearing  conference 
will  be  held  in  the  Commission's 
hearing  room.  1333  H  Street  NW..  suite 
300.  Washington.  DC  20268-0001.  Send 
comments  to  the  attention  of  Steven  W. 
Williams,  acting  secretary,  1333  H  Street 
NW  .  suite  300.  Washington.  DC  20268- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6824. 
SUPPLEMENTARY  INFORMATION: 

A.  Authority  To  Consider  the  Service's 
Request 

39  U.S. C.  3622  and  3623. 

B.  Background 

On  September  20,  2001,  the  United 
States  Postal  Service  filed  a  request  with 
the  Postal  Rate  Commission  for  a 
recommended  decision  on  a  proposed 
temporary'  experimental  suspension  of 
the  fee  charged  for  the  manual  delivery- 
confirmation  special  service  when  it  is 
used  in  conjunction  with  Priority  Mail. 
Request  of  the  United  States  Postal 
Service  for  a  recommended  decision  on 
experimental  delivery'  confirmation 
special  ser\'ice  category  and  fee 
(  "request").  The  Services  request  was 
filed  pursuant  to  chapter  36  of  the 
Postal  Reorganization  Act.  39  U.S.C. 
3601  et  seq. 

It  was  accompanied  by 
contemporaneous  motions  seeking 


waiver  of  certain  provisions  of  nih^s  54 
and  64  of  the  Commission's  rult*».  of 
practice  '  and  asking  for  establishment 
of  procedural  mechanisms  to  cnc  iiurage 
parties  to  consider  expeditious 
settlement  nf  issues  in  this  pro(  Me(iing.- 
as  well  as  bv  a  notice  of  the  Service's 
intention  to  convene  an  mformal 
settlement  conference  on  October  11, 
2001.  *  All  these  documents  are 
available  for  physical  inspection  in  the 
Commission's  docket  section  during 
regular  business  hours,  and  for  internet 
access  on  the  Commission's  Web  site  dt 
/if(p.//i*'WM-.prc  gov  within  the  search 
field  "docket  no.  MC2001-2." 

Brief  Description  of  Request  and  Its 
Rationale 

The  Service  proposes  to  offer  the 
manual  version  of  delivery'  confirmation 
ser\ice  to  retail  Priority  Mail  users 
without  charge  for  a  period  beginning 
December  1  and  ending  December  16. 
2001.  Request,  attachment  B  The 
current  fee  for  manual  deliver\ 
confirmation  service  when  used  in 
conjunction  with  Priority  Mail  is  40 
cents.  An  electronic,  non-retail  version 
of  the  service  is  currently  available  to 
Priority  Mail  users  at  no  additional 
charge.  Ibid. 

The  Postal  Service  anticipates  two 
direct  benefits  from  this  proposal  First. 
it  believes  that  the  experiment  would 
give  postal  customers  an  incentive  to 
mail  packages  before  the  busiest  week  of 
the  holiday  mailing  season,  and  thereby 
reduce  demand  on  its  resources  during 
the  peak  period  following  December  16 
Second,  the  Service  expects  that  the 
proposal  would  introduce  the  retail 
delivery'  confirmation  service  to 
customers  who  other\vise  would  not  be 
aware  of  it.  Additionally,  the  .Service 
anticipates  that  its  experiment  would 
provide  valuable  experience  with  more 
flexible  approaches  to  pricing  Request 
at  2-3 

Significance  of  Expenmental 
Designation 

By  designating  its  request  as  one  that 
involves  an  experimental  change,  the 
Postal  Service  signals  its  intention  that 
the  Commission  applv  its  expedited 
rules  of  practice  and  procedure  for 
experimental  changes  in  i**!  3(X)1  67 
through  3001. 67d  of  title  39,  CFR. 
Request  at  1.  In  support  of  this 


'  Motion  of  the  I  nitpti  Mdles  Postal  Service  for 
wrtivpr  of  (;cr1,(in  firnvisions  of  rules  54  and  64. 
Spptenilier  20.  2(K)I 

-  Molmn  of  ihp  I  niled  Stales  Postal  Ser\'ice  to 
establish  procmiural  mechanisms  concerning 
settlement,  .September  20.  2001. 

'  Notice  of  the  l.'niled  States  Postal  Service 
concerning  settlement  discussions.  September  20, 
2001. 


treatmeiil   t[ie  Ser\ice  asserts  that  the 
filing  iv  .  .u)s]..tent  with  the  logic  of  the 
expenmental  rules.  Id.  at  2.  It  also  notes 
that  <)  preliminary'  cost  and  revenue 
analysis  has  been  prepared  and 
incliiiied  ;n  tli.  '•  --timony  supporting  its 
reqiiesi   .)ini  tli,i!  :;iore  complete  data 
will  be  gathered  during  the  term  of  the 
experiment,  with  the  potential  for 
supporting  a  request  to  establish  the 
(  har)ij(  i>ij  .1  piTmdnent  basis.  Ibid. 

Ihe  prupu.-ed  temporary'  suspension 
of  a  currently  applicable  rate  represents 
d  nuM'l  form  i.f  >  vperiment  under 
sei  Lull's  >■•'  itu'i.ieh  67d  of  the 
(  nmnuv^K  !i  ~  rules  In  determining 
whether  thesi  procedures  are 
appropriate,  the  Commission  will 
consider  the  f)roposed  change's  novelty, 
magnitude  the  ease  or  difficulty  of 
collecting  data,  and  desired  duration.  39 
f;FR  .<001  67(b). 

Participants  are  invited  to  comment 
on  whether  the  Postal  Ser\'ice's  request 
should  be  e\  aluated  under  rules  67- 
67d.  Comments  are  due  on  or  before 
October  10.  2001.  and  participants 
should  be  prepared  to  discuss  any 
relevant  issues  at  the  prehearing 
conference 

Pending  a  determination  on  this  issue. 
participants  should  recognize  that  the 
motion  seeking  application  of  the 
experimental  rules  may  be  granted.  The 
Commission  notes  that  its  experimental 
rules  provide  that  cases  falhnt;  within 
this  designation  shall  be  treated  as 
subject  to  the  maximum  expedition 
consistent  with  pror  edurHl  fairness,  and 
that  participants  \m!i  (i.-  expected  to 
identif\'  genuiiit'  issues  ,,i  material  fact 
at  an  early  stage  in  this  case.  39  CFR 
3001  67d  This  rule  also  prescribes 
adoption  of  a  procedural  schedule  that 
will  allow  for  issuance  of  a  decision  not 
more  than  150  days  following  a 
determination  regarding  the 
appropriateness  of  applying  the 
experimental  rules  or  the  filing  of  the 
request   whichever  occurs  later. 

Under  the  terms  of  its  request,  the 
Postal  Service  asks  that  the  Conunission 
issue  its  re*  om mended  decision  in 
sufficient  time  to  enable  it  to  implement 
the  proposed  experiment  72  days  after 
the  submission  of  its  filing.  Achieving 
the  implementation  date  proposed  by 
the  Pnst.il  ,Ser\  i(  »'  will  require 
u\lrdLirdindr\  expedition,  but  the 
Commission  will  endeavor  to  do  so 
v\ithin  the  bounds  of  procedural 
fdiniess  to  all  participants. 

Motion  for  Waiver  of  Certain 
Commission  Rules 

As  noted  above,  the  Service  seeks 
wai\t  r  if  I  ertain  provisions  of  rule 
t  4fh   .ind  related  rules  that  may  be 
deemed  applicable  to  the  instant 
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request.  Motion  of  the  United  Statt's 
Postal  Service  for  waiver  of  certain 
provisions  of  rules  54  and  64. 
September  20.  2001  (  "motion  for 
waiver")  As  noted  therein,  rule  64  (h) 
provides  that  when  requesting  a  t;hanse 
in  the  classification  schedule,  the  Postal 
Service  must  provide  certain  rule  54 
information  if  the  proposed 
classification  change  results  in  the 
following:  A  change  in  the  rates  or  fees 
for  anv  existing  class  or  subclass:  the 
establishment  of  a  new  class  or  subclass 
for  which  rates  are  to  be  established;  a 
change  in  the  relationship  of  costs  to 
revenues  for  any  class  or  subclass;  or  a 
change  in  the  relationship  of  total  Postal 
Ser\-ice  costs  to  total  revenues. 

The  Service  submits  that  the  changes 
proposed  in  its  request  do  not 
significantly  change  any  of  the 
referenced  rates  or  cost-revenue 
relationships,  except  in  the  delivery- 
confirmation  special  service  Motion  for 
waiver  at  1-2.  Further,  even  if  the 
experiment  is  implemented,  the  Service 
states  that  it  expects  that  deliverv 
confirmation  service  will  cover  its 
volume-variable  costs  and  make  a 
contribution  to  institutional  costs   Id.  at 
2. 

The  Service  also  presents  reasons  whv 
certain  criteria  in  rule  64(h]  should  not 
apply  to  this  request,  and  further 
contends  that  none  of  the  rule  54 
requirements  should  be  found  to  apply. 
Id.  at  2-3  It  asserts  that  all  of  the  rule 
54  requirements  should  therefore  be 
waived,  but  also  undertakes  to  provide 
certain  responsive  rule  54  information 
in  an  attempt  to  cooperate  and  assist 
with  consideration  of  the  request  Id  at 
3.  Interested  parties  are  advised  to 
review  the  Service's  motion  for  waiver 
for  additional  information  concerning 
the  bases  for  its  request  i 

Proposed  Procedural  Mechanisms  and 
Umitation  of  Issues 

In  its  motion  to  establish  procedural 
mechanisms  concerning  settlement,  the 
Service  asks  the  Commission  to  adopt 
procedural  mechanisms  it  suggests  tn 
encourage  participants  to  reach  an 
expeditious  resolution  of  issues  in  this 
proceeding  through  a  stipulation  and 
agreement,  which  the  Service  proposes 
and  appends  to  its  motion  Motion  of 
the  United  States  Postal  Service  to 
establish  procedural  mechanisms 
concerning  settlement.  September  20. 
2001.  In  a  separate  notice,  the  Service 
states  its  intention  to  convene  an 
informal,  off-the-record  settlement 
conference  among  all  participants  of 
record  in  this  proceeding  on  Thursdav , 
October  11.  2001.  at  2  p.m.  Notice  of  the 
United  States  Postal  Service  concerning 


settlement  discussion.  September  20. 
2001 

In  its  motion,  the  Servic:e  notes  that 
its  proposal  is  time-sensitive,  and 
recognizes  that  the  timing  of  its  request 
"puts  a  premium  on  the  Commission's 
ahilitv  to  expedite  this  proceeding  in  a 
manner  that  respects  the  due  process 
rights  of  those  who  may  intervene"  in 
the  case.  Motion  to  establish  procedural 
mechanisms  at  1-2.  At  the  same  time, 
the  Service  submits  that  the  "very 
limited  scope  and  simplicity"  of  its 
proposal  offers  an  opportunitv  for  the 
p.irties  to  proceed  toward  a  resolution  of 
any  material  issues  by  means  of  a 
stipulation  and  agreement   Id.  at  2. 

In  order  to  proceed  with  maximum 
expediti(m  to  this  resolution,  the 
Service  asks  the  Commission  to  issue  an 
order  at  the  outset  of  this  case  that 
would  establish  procedures  to  govern  its 
conduct  The  Service  anticipates  that 
any  discover\'  regarding  the  proposed 
experiment  might  be  relatively  limited 
in  duration  and  scope,  and  suggests  that 
participants  be  allowed  to  begin  their 
discovery  immediately  upon 
intervention,  ibid.  This  is  a  useful 
suggestion,  and  the  Commission  shall  so 
order.  Additinnallv,  the  Service 
proposes  the  ad()[)tiori  of  special 
procedures  that  would: 

(1)  Enter  the  Postal  Service's  request 
(with  associated  attachments),  the 
testimony  and  library  reference  filed 
with  this  request,  and  the  stipulation 
and  agreement  into  the  record  in  this 
docket; 

(2)  Give  parties  until  October  10, 
2001,  to  intervene  and  October  17.  2001. 
to  complete  discovery; 

(3)  Require  that  objections  to  any 
discoverv  request  he  filed  within  3 
workdavs  davs  after  whichever  comes 
later,  the  date  on  which  such  a  request 
is  filed  with  the  Commission  or  posted 
on  the  Commission  web  site; 

(4)  Require  that  all  answers  to 
discovery  requests  be  filed  no  later  than 
five  workdays  after  such  posting; 

(5)  Give  notice  of  a  formal  prehearing 
I  onffT'Tice  to  be  convened  on  October 
15.  2001.  Ht  1:00  p  m.; 

(6)  Make  the  Commission  hearing 
room  available  to  the  Postal  Service  and 
the  participants  on  that  date  at  10:30 
am  as  the  venue  for  an  informal  off- 
the-record  meeting  to  discuss  the 
proposed  stipulation  and  agreement  and 
related  matters  in  advance  of  the  pre- 
hearing conference: 

(7)  Provide  notic:f  to  interveners  that. 
if  they  wish  to  contest  the 
PostalService's  request  and  the 
pro[)osed  stipulation  and  agreement. 
thev  must,  bv  October  17.  2001.  file  a 
statement  of  their  intention  to  do  so. 
Anv  such  statement  should  identifv 


with  specificity  the  issues  contested, 
and  state  whether  the  inter\'enor  intends 
to  offer  evidence  on  any  such  issues: 
and 

(8)  Establish  subsequent  procedures  to 
resolve  any  genuine  issues  of  material 
fact  should  a  participant  contest  the 
Postal  Service's  request.  Motion  at  3-5. 

The  Commission  will  adopt  some  of 
the  suggested  procedural  mechanisms  in 
this  order,  but  finds  insufficient 
justification  for  others.  For  example, 
receiving  the  Postal  Service's  request 
and  supporting  documents  into  the 
record  at  this  time,  prior  to  any 
opportunity  for  exploration  by 
potentially  interested  parties,  would  be 
premature.  Additionally,  more 
flexibility  may  be  required  in  crafting 
procedures  for  resolving  any  factual 
issues  that  may  be  identified,  and 
thereafter  reaching  an  expeditious 
decision  on  the  Service's  request. 

At  this  juncture,  the  Commission  will 
undertake  to  maximize  expedition 
consistent  with  procedural  fairness  by 
providing  for  prompt  intervention, 
expedited  discovery  if  participants  so 
desire,  and  early  identification  of  any 
legitimate  issues  of  material  fact  that 
m.av  require  resolution,  either  through 
written  discovery  efforts  or  in  hearings, 

Interv'ention 

Those  wishing  to  be  heard  in  this 
matter  are  directed  to  file  a  written 
notice  of  intervention  with  Steven  W. 
Williams,  acting  secretary  of  the 
Commission,  1333  H  Street  NW.,  suite 
300,  Washington,  DC  20268-0001,  on  or 
before  October  10,  2001.  Notices  should 
indicate  whether  participation  will  be 
on  a  full  or  limited  basis.  See  39  CFR 
3001.20  and  3001.20a. 

Discovery  and  Limitation  of  Issues 

In  order  to  identif\^  and  address  any 
factual  issues  in  this  case  expeditiously, 
parties  may  initiate  any  desired 
discovery  on  their  intervention.  As  the 
Postal  Service  requests,  objections  tn 
any  discovery  request  shall  be  filed 
within  three  workdays  of  its  filing  or 
posting  on  the  PRC  website,  whichever 
occurs  later.  All  answers  to  discovery 
requests  shall  be  filed  no  later  than  7 
days  following  their  posting  on  the 
Commission's  web  site. 

Rule  67a  provides  a  procedure  for 
limiting  issues  in  experimental  cases.  In 
this  proceeding,  the  Postal  Service's 
proposed  experiment  may  involve 
issues  arising  under  the  criteria  of  39 
U.S,C.  3622(b).  3623(c).  or  other  guiding 
provisions  in  the  Postal  Reorganization 
Act.  To  enable  the  Commission  and 
participants  to  evaluate  whether  there 
are  genuine  issues  of  fact  requiring 
resolution  in  this  proceeding,  parties 
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shall  file  sfatement.s  of  any  such  issues 
they  believe  to  exist  by  October  1 1 . 
2001.  and  be  prepared  to  discuss  those 
statements  in  the  prehearing  fcmference 
to  be  held  the  following  day. 

Need  for  Hearing 

A  decision  on  whether  there  is  a  need 
for  evidentiary  hearings,  and  the  scope 
of  any  such  hearings,  cannot  be  made  at 
this  time.  Comments  on  this  matter,  and 
other  procedural  issues  raised  bv  the 
Service's  request,  should  be  filed  no 
later  than  October  11,  2001 .  and 
participants  should  be  prepared  to 
discuss  these  matters  at  the  prehearing 
conference. 

Representation  of  the  General  Public 

In  conformance  with  §  3624(a)  of  title 
39.  the  Commission  designates  Shellev 
S.  Dreifuss.  acting  director  of  the 
Commission's  office  of  the  consumer 
advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding  Pursuant  to  this 
designation,  Ms.  Dreifuss  wUl  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  her  and,  upon  request, 
will  supply  their  names  for  the  record. 
Neither  Ms.  Dreifuss  nor  any  of  the 
assigned  personnel  will  participate  in  or 
provide  advice  on  any  Commission 
decision  in  this  proceeding.  The  OCA 
shall  be  separatelv  served  with  three 
copies  of  all  filings,  in  addition  to  and 
at  the  same  time  as.  ser\ice  on  the 
Commission  of  the  24  copies  required 
bv  Commission  rule  10(d)  [39  CFR 
3001. 10(d)]. 

Prehearing  Conference 

A  prehearing  conference  will  be  held 
Friday,  October  12,  2001,  at  10  a.m.  in 
the  Commissions  hearing  room.  At  the 
conference,  the  Postal  Service  will  be 
expected  to  report  on  the  progress  made 
in  the  off-the-record  settlement 
conference  it  has  announced  for  the 
preceding  day.  The  Service  and  other 
participants  should  also  be  prepared  to 
address  the  procedural  matters 
discussed  above. 

Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  docket 
nos.  R2001-2  and  MC2001-2, 
preliminarily  designated  as 
experimentaJ  suspension  of  fee  for 
manual  delivery  confirmation  categor\', 
to  consider  the  request  referred  to  in  the 
body  of  this  order. 

2.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

3.  The  deadline  for  fding  notices  of 
intervention  is  Wednesday,  October  10, 
2001. 


4,  Answers  to  the  Ser\ k  r  v  nintiMn  fnr 
waiver  of  certain  filing  rcc^uin'mcnts 
and  comments  nn  the  appropriateness  of 
considering  the  request  under  sections 
67  through  67d  of  the  niles  of  practice 
are  due  no  later  than  October  10.  2001. 

,T.  Written  discover^'  pursuant  to  rule- 
26-28  may  be  undertaken  upon 
intervention 

6,  Objections  to  written  discovery 
requests  shall  be  filed  within  3 
workdays,  as  specified  in  the  body  of 
this  order. 

7,  The  Service  shall  respond  to 
discoverv  requests  v\'ithin  7  dd\s.  as 
specified  in  the  bndv  of  this  order. 

8   Interested  parties  shall  file 
statements  f)f  issues  thev  percei\-e  in  the 
case,  in  arcordan(  e  with  39  CFR 
3001.67a(b).  and  comments  on  the  need 
for  evidentiary'  hearings,  and  the  scope 
of  anv  such  hearings,  bv  October  11. 
2001. 

9.  A  prehearing  t  onierence  will  be 
held  Friday.  October  12,  2001.  at  10  a  ii; 
in  the  Commission's  hearing  room 

10,  Shelley  S  Dreifuss,  acting  director 
of  the  Commission's  nffii  e  of  the 
consumer  advocate,  is  designated  to 
represent  the  interests  of  the  general 
public  in  this  proceeding. 

n.  The  acting  secretarx  shall  arrange 
for  publication  of  this  notice  and  order 
in  the  Federal  Register 

Dated    .September  27.  2001, 
Steven  W.  Williams. 
Arlinti  Sprretan,' 
IFR  Doc  Ot-:4ri39  Filed  10-2-01;  8:45  am) 
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POSTAL  RATE  COMMISSION 

Postal  Facility  Tour 

agency:  Postal  Rate  C^onimissmn. 
ACTION:  Notice  of  commission  visit. 

summary:  On  September  26,  2001,  the 

Commission  issued  a  notice  in  Docket 
No,  R2001-1  concerning  a  postal  tat  i!it\ 
tour.  It  informs  participants  that 
members  of  the  Commission 
accompanied  bv  advisorv  staff  will  tour 
the  Postal  Service's  Baltimore  Ceneral 
Mail  Facility  on  October  K).  2001 
beginning  at  7  p.m.  Arrangements  for 
this  visit  were  initiated  prior  to  the 
filing  of  the  Postal  Service  request  in 
this  docket. 

DATES:  The  tour  is  scheduled  for 
October  10,  2001;  this  notice  was  issued 
September  26,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Sharfman.  Cienerai  Counsel. 
Postal  Rate  Commission.  202-789-6820 


■  >^''"'.    ^'  :••:■, tii;r  27.  2001 
SlfM-n  \\    \\  illiams, 
Acting  Secretary. 
IFR  Dui    (i1-24M(l  Filed  10-2-01:  8:4.')  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44857   File  No   SR   NASD 
2001-61] 

Selt-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers.  Inc.  To  Provide  Nasdaq 
Issuers  Temporary  Relief  From  Listing 
Requirements  Relating  to  the  Bid  Price 
for  Continued  Inclusion  and  the  Market 
Value  of  the  Public  Float 

September  27.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Seruritie-  Exchange  Act  of  1934 

.\i  '        tnd  Rule  19b-4  thereunder,^ 
noti  .    -  iiereby  given  that  on 
Septi  uitHi  26.  2001.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD ').  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
jirnposed  rule  change  as  described  in 
Items  1   I!    iiui  1!!  hejow,  which  Items 
ha\e  been  )ire[i,ire(i  by  Nasdaq.  Nasdaq 
asserts  that  ttie  pr   posed  rule  change 
meets  the  i  rten,,  ^.i  forll,  in  Rule  19b- 
4(f)(6).    whii  ti  ieii{!..rv  111!-  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Rpgulator\  Organi/atHm  s 
Statement  of  the  Terms  ot  Substam  »  ot 
the  Proposed  Rule 

•Nasdaq  has  filed  with  the 
Commission  a  proposed  rule  change  to 
temporarily  suspend,  through  Ianuar>'  2. 
2002,  the  application  of  the  continued 

iiu  iusji  [i  hiii  price  and  market  value  of 
puhlx  fio.it  rei,j\iirpments  set  forth  in 
NAM)  Ruie.  4    iii  .  1(4).  4310(c)(7). 
4450(a)(2),  4450(a)(5),  4450fb)(3),  and 
4450fb)(4l 

II,  Self-Regulatorv  Organization  s 
.Statement  of  the  PurpoM"  of  and 
Statutorv  Ba.sis  for.  the  Propii'u'd  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 


MSU.S.C  78s(b)(l). 
•'17CFR240  19b-4. 
M7CFR240  19b-«(f1(6) 
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proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statementj. 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  belnw  Nasdaq  has  prepare(i 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements 

A  Self-Rpgulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  issuers  temporar\ 
relief  from  the  continued  inclusion  bul 
price  and  market  value  of  public  float 
requirements  Nasdaq's  continued 
inclusion  bid  price  requirements  are  set 
forth  in  NASD  Rules  4.310(c)(4). 
4450(a)(5).  and  4450{b)(4i.  and  its 
continued  inclusif)n  market  value  of 
public  float  requirements  are  set  forth  in 
NASD  Rules  4310(c)(7J.  4450(a)(2).  and 
4450(b](3!,  NASD  Rule  4310(r)(8)(B) 
provides  that,  if  a  companv  fails  to  meet 
the  applicable  bid  price  or  market  value 
of  public  float  requirement  for  30 
consecutive  business  days,  it  will  be 
notified  and  provided  a  9n-day  grace 
period  to  regain  compliance. 
Compliance  is  achieved  by  meeting  the 
applicable  standards  for  ten  consecutive 
business  davs  during  the  90-day 
compliance  period.  If  the  companv  fails 
to  complv  with  the  applicable 
standards,  delistino  procedures  are 
initiated  under  the  NASD  Rule  4800 
series 

Nasdaq  has  stated  that,  giv^n  th»' 
extraordinary  market  conditions 
surrounding  the  September  11  tragedw 
there  has  been  a  recent  escalation  in  the 
number  of  companies  falling  short  of  the 
bid  price  and  market  value  of  public 
float  requirements.  Due  to  the  dramatic 
increase  in  the  number  of  companies 
potentially  impacted.  Nasdaq  has 
determined  that  the  bid  prit  e  ami 
market  value  of  public;  float 
requirements  should  be  suspended 
through  lanuan-  2.  2002   I'nder  this 
proposal,  companies  would  not  be  cited 
for  bid  price  or  market  value  of  public 
float  deficiencies,  and  companies  in  the 
90-da\'  grace  period  or  in  the  review 
process  for  bid  price  or  market  value  of 
public  float  deficiencies  would  be  taken 
out  of  the  deficiency  process  with 
respect  to  those  requirements.  Nasdaq 
has  stated  that  no  deficiencies  will 
accrue  during  the  suspension  period 
During  this  time.  Nasdaq  staff  will 
consider  whether  it  is  appropriate  to 
recommend  hirther.  and  more 
permanent,  action. 


2.  Statutorv'  Basis 

Nasdac]  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
.Aft  <  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  protect  investors  and 
the  public  interest.  Nasdaq  reiterates 
that  the  proposed  rule  c:hange  is 
designed  to  minimize  impact  on  issuers 
in  the  marketplace,  while  providing 
greater  transparency  and  consistency. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 

proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

Nasdaq  asserts  that  the  proposed  rule 
change  is  effective  upon  filing  pursuant 
to  Section  19(b)(3)(A)  of  the  Act '  and 
paragraph  (f)(6)  of  Rule  19b-4 
thereunder.*'  because  the  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  invest(jrs  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
davs  after  the  date  of  the  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Nasdaq  has  requested  that  the 
Commission  waive  the  30  day 
preoperative  period  in  order  to  provide 
companies  immediate  relief,  given  the 
current  extraordinary  market 
conditions.  In  addition.  Rule  19b— 4(f)(6) 
requires  the  self-regulatory  organization 
to  give  the  (.Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  date  of  filing  of  the  proposed  rule 
(  hange.  or  such  shorter  time  as 
designated  b\  the  fiommission.  Nasdaq 
also  requests  that  the  Commission,  for 
the  same  reasons,  waive  the  five-day 
notice  requirement. 

The  Commission  finds  that  if  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 


waive  the  30-day  pre-operative  period.^ 
The  Commission  believes  that  the 
potential  benefits  of  the  proposed  rule 
change  could  be  lost  if  the  Commission 
does  not  accelerate  the  operative  date  of 
the  rule,  as  Nasdaq  might  otherwise  be 
required  under  NASD  rules  to 
commence  delisting  proceedings  against 
certain  issuers.  Moreover,  the 
Commission  finds  that  waiving  the  30- 
day  pre-operative  requirement  will  have 
no  adverse  impact  on  the  public 
interest.  The  Commission  believes  that,  , 
notwithstanding  the  accelerated 
operative  date,  the  public  will  have 
ample  opportunity  to  learn  about  and 
analyze  the  consequences  of  the 
proposed  rule  change.  The  Commission 
also  notes  that  the  suspension  of  the 
Nasdaq  listing  requirements  relating  to 
the  bid  price  for  continued  inclusion 
and  the  market  value  of  the  public  float 
is  temporarv;  any  subsequent  action 
taken  by  Nasdaq  to  suspend  or  alter  its 
listing  standards  will  also  be  subject  to 
the  rule  filing  process  under  Section 
19(b)  of  the  Act."  For  these  same 
reasons,  the  Commission  also  waives 
the  five-day  notice  requirement. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  of  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


M5  I  ..SC.  78o-3(b)(6). 
4  15  U.S.C.  78s(b)(3)(.\). 
•t7CFR240  19(bM(n(6). 


"  Fnr  purposps  only  of  dCfpleratiTi^;  lht>  opt-rative 
date  of  thiv  proposal.  Itip  tiominissioti  hr(s 
consiiicrffi  the  propnsp<l  rule  s  imp.tct  (jri 
effif  lencv.  (  cmpetitiori.  and  capital  lorniation.  Si't' 
IdU.S.C;.  78<;(r) 

"ISllS.C.  78.';(bJ. 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-61  and  should  be 
submitted  by  October  24.  2001. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Dor.  01-24702  Filed  10-2-01:  8;4.=i  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44848;  File  No.  SR-OCC- 
2001-02] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  Deposits  of 
Nasdaq  SmallCap  Securities  as  Margin 
Collateral  Pursuant  to  Rule  604<d) 

September  25,  2001 

On  April  1 1 .  2001 .  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-2001-02)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  3,  2001.-  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  primary  purpose  of  the  fding  is 
to  allow  securities  traded  in  the  Nasdaq 


SmallCap  market  to  be  deposited  as 
collateral  pursuant  to  OCC  Rule  604(d) 
The  rule  change  also  makes  certam 
other  technical  changes  to  the  rule 

In  1984,  OCC  recei\ed  Commission 
approval  to  amend  Rule  604(d)  to  allow 
the  deposit  of  securities  traded  in  the 
Nasdaq  National  Market  System 
("NMS")  as  a  form  of  margin  collaterdl 
Nasdaq  formed  the  NMS  market  in  1982 
to  distinguish  NM,S  securities  as  those 
securities  that  met  is  highest  listing 
standards  and  that  were  subject  to  real- 
time sale  price  and  volume  reporting 
Securities  that  did  not  meet  .NMS 
standards  were  termed  "regular  Nasdaq 
securities,"  While  the  eligibilit\'  criteria 
found  in  Rule  604(d)  have  remained 
relatively  unchanged  since  1984,  the 
structure  of  the  Nasdaq  market  has 
evolved  substantially  since  then 

The  Nasdaq  market  structure  has  hati 
many  notable  changes.  For  example,  in 
1992.  all  Nasdaq  securities  became 
subject  to  real-time  last  sale  price  and 
volume  reporting  requirements, 
increasing  the  transparency  for  all 
Nasdaq  issues  (j  p  .  NMS  and  regular 
Nasdaq  securities)/*  Then,  in  1994  lh( 
Nasdaq  Stock  Market  was  created  \Mth 
two  distinct  tiers:  the  Nasdaq  National 
Market'  ("NNM,"  formerly  the  NMS 
market)  and  the  SmallCap  market 
(formerly  the  regular  Nasdaq 
securities),'  Later,  in  1997.  the 
qualification  standards  of  both  the  NNM 
and  the  SmallCap  market  tiers  were 
substantially  upgraded  ' 

The  upgraded  qualification  standards 
applicable  to  Nasdaq  SmallCap  issuers 
set  forth  minimum  and  (mgoing 
financial  criteria  {e.g.,  assets, 
capitalization,  and  income),  share  float 
and  price  criteria,  corporate  governance 
{e.g..  independent  directors,  audit 


committee  formation  and  activities. 

auditor  peer  re\  lew.  and  voting  rights). 
and  publif  disi  Insure  (e.g.,  timely  filing 
and  distribut;iin  rtf  annual  and  interim 
fmanriai  reports  ,tnd  annual  meeting  of 
shareholders,     Tticse  qualification 
criteria  exceed  the  sUjiidards  that 
uoverned  the  Na>-ii.iq  NM"^  securities  at 
the  time  those  sei  unties  u ere  approved 
for  margin  purposes  in  1984.  The 
Nasdaq  SmallCap  qualification 
standards  approximate  American  Stock 
Exchange  ("Amex   )  listing  criteria 
applicable  to  equity  securities."  Such 
.\mex  listed  equity  securities  are 
accepted  by  OCC  for  margin  purposes. 
OCC  therefore  believes  that  the 
qualification  standards  that  are 
applicable  to  SmallCap  issues  provide 
sufficient  safeguards  to  address 
I  nn(  erns  about  the  quality  of  securities 
traded  m  that  market  tier. 

The  ten  (Inllar  minimum  price  per 
share  requirement  and  concentration 
limit  (;  e  .  the  securities  of  acy  one 
issuer  cannot  exceed  10%  of  the  margin 
requirement  for  any  one  clearing 
member  ,i  i     int)  of  Rule  604(d)  also 
prii\ nil  ,i,iiiit:iinal  safeguards  to 
nnnini/i   i>-va,r  quality  concerns.  OCC 
t,as  iiiaiN  zee)  the  market  and  liquidity 
risks  assiH  laled  with  accepting 
.SmallCap  securities  for  margin  purposes 
by  utilizing  daily  price  movements  and 
volume  statistics  for  the  last  four  years. 
.\\  erage  daily  price  movements  and 
standard  deviation  of  average  daily 
price  movements  for  the  entire 
pi  ipulation  of  SmallCap  securities  as 
well  as  subset  of  that  population  having 
d  price  of  greater  than  ten  dollars  per 
share  w  ere  computed.  For  comparison, 
a  similar  computation  was  performed 
fur  NNM  sei  uritKs.  A  summar\'  of  this 
analysis  is  outlined  below: 


Class 


NNM  (All)   

NNM  OSIO)  

SmallCap  (All) 

SmallCap  (>S10)  

'  Computed  on  the  basis  of  the  absolute  value  daily  pnce  movements. 


Average  range 

minimum 

(in  percent) 


-24.5 
-21.3 
-33.9 
-21.1 


.Average  'ange 

maximum 

(in  percent) 


A, erage 

move 

(in  percent) 


-^86.2 

■^29,9 

+128.2 

-t-51.4 


3.6 
3.2 
5.0 
2.6 


Average 

standard 

deviation 

(in  percent) 


75 

48 

107 

5.3 


•ircFR  200,:u>-;Jia|(i2). 

'15L:..S.C.  78s(bM)) 

■'Securities  Exchange  .\i  t  Ki'li'dse  Ne  44h(iH  lliilv 
27.  20011.66  FR  40754 

'  .Scf  urities  ExrhanKi'  .\i  \  Relpasc  Nii   ^OS.'iH 
(iaiiuar\   IH.  14H4I,  4^1  KK  21.S3  IViif  Nti   .SR-OCC;- 
8J-17]  (oniiT  approving  .m  tXX:  rule  i  hnnge 
allnwing  r  Icaring  nipmbers  to  drposil  (  prtain 
c.dinmdn  stocks  not  iinilcrK  ing  oplicms  to  satisfy 
their  niars;in  obligations). 


■•  Securities  Exchange  Act  Release  No.  30569 
!  \pril  16,  19921.  57  FR  13396  [File  No.  SR-NASD- 
41-501  (onier  approving  a  rule  change  requiring 
r»>al-time  trade  reporting  of  transactions  in  Nasdaq 
SCI  urilKs,  except  c  onvertible  debt,  and  allowing  the 
NASD  to  public  Iv  disseminate  the  information). 

''  Securities  Exchange  Act  Release  No.  34928 
(November  9.  1994).  59  FR  55906  [File  No.  SR- 
NASD-94-481  (order  clarifying  the  two  tiers  of  the 
Nasdaq  Stot:k  Market  as  the  Nasdaq  SmallCap 
Market  and  the  Nasdaq  National  Market). 


''Se<:urities  Exchange  Act  Release  No  38961 
(August  29,  1997).  62  FR  45895  {File  No.  SR- 
NASD-97-161  (order  revising  the  listing  and 
maintenance  standards  to  increase  the  quality  of 
companies  listed  on  Nasdaq  and  raising  the  level 
of  investor  protection). 

'  NASD  Rules  4310  and  4350 

"  American  Stock  Exchange  Company  Guide, 
Sections  101,  102.  and  120-132 
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Based  on  this  analysis,  OCC  has 
concluded  that  the  average  SmallCap 
security  presents  market  risks  similar  to 
that  of  MNM  securities  especially  for 
those  securities  that  trade  at  a  price 
greater  than  ten  dollars  per  share."  This 
analysis  also  confirms  that  the  current 
70%  valuation  rate  provides  a  sufficient 
cushion  to  protect  against  adverse 
market  moves  in  SmallCap  securities. 

Finally,  OCC  performed  a  volume 
analvsis  to  assess  the  liquidity  of 
SmallCap  securities  over  the  same  four- 
year  period  which  confirmed  that 
SmallCap  securities  are  not  as  liquid  as 
NNM  securities."'  However,  the 
analysis  also  showed  that  a  material 
portion  of  this  average  share  volume  is 
concentrated  in  a  relatively  small 
number  of  NNM  issuers   For  example, 
20%  of  the  NNM  average  share  volunu' 
is  attributable  to  the  shares  of  five 
issuers  However,  there  are  over  2.1,50 
additional  NNM  securities  that  ma\  be 
deposited  for  margin  purposes  In  light 
of  the  concentration  within  the  NNM, 
OCC  believes  that  there  is  suffic:ient 
liquidity  in  SmallCap  issues  over  ten 
dollars  to  support  their  acceptance  for 
margin  purposes 

The  proposed  rule  change  also  make-; 
certain  changes  to  Rule  604(d)  to 
conform  it  to  recent  changes  made 
elsewhere  in  OCC's  By-Laws  and  Rules. 
As  it  has  already  done  in  other  of  its 
rules,  OCC  is  deleting  the  term  "primarv 
market"  from  Rule  604(d)  "  Removing 
the  term  'primarv'  market"  has  been 
prompted  by  recognition  that  the  equitv 
markets  are  becoming  increasingly 
fragmented  Rule  604(d)  currently 
provides  that  no  security  that  has  been 
suspended  from  trading  or  is  subject  to 
special  margin  requirements  by  its 
"primary-  market"  may  be  deposited  a.s 
margin.  OCC  is  amending  Rule  604(dJ  so 
that  no  security  that  has  been 
suspended  from  trading  or  is  subject  to 
special  margin  requirements  by  the 
market  that  listed  or  qualified  the  issue 
for  trading  may  be  deposited  as  margin 

Rule  604(d)  also  currently  defines  ^h^' 
current  market  value  of  a  stock  or  b<md 
to  be  its  closing  price  on  the  "primary 
market"  for  such  stock  or  bond  In  order 


'.Approximately  12%  of  SmallCap  securities 
'rade  dt  over  ten  dollars  per  share 

'•'  .AvprajiP  liailv  share  volume  of  NNM  securities 
trading  over  ten  dollars  per  share  was  594.632 
while  the  average  daily  share  volume  of  SmallCap 
securities  trading  above  ten  dollars  was  15.005 
shares 

' '  .Seturities  txi  haiige  Act  Release  Nos.  44652 
I.AuRu.st  3   JOOl  I.  bfi  FR  42580  (File  No  SR-OCC- 
rK)-04l  (order  approving  proposed  rule  change 
rHviMnn  {X;c;  s  pnci'  determination  rules):  ard 
41084  (Slarrh  1,  1991).  M  FR  10051  IFile  No  SR- 
iX.C-')8-14|  (order  approving  the  revision  of  CXX) 
Ruifi  805  with  rpsptxt  to  closing  prices  In 
expiration  processing). 


to  avoid  disputes  over  which  market  is 
a  stock's  primary  market,  OCC  is 
amending thi'  rulp  so  that  it  has  the 
discretion  to  designate  the  market 
whose  closing  price  will  serve  as  the 
benchmark 

,-\nother  conforming  change  concerns 
the  time  when  a  "closing  price"  is 
determined  To  address  any  questions 
that  may  arise  with  the  growth  of  after- 
hours  trading,  (X^C  is  proposing  to 
amend  Rule  604(d)  to  provide  that  the 
closing  price  will  be  determined  "at  the 
close  of  regular  trading  hours  (as 
determined  by  the  Corporation).*    *    *" 
This  change  allows  ()(]('.  to  avoid 
potential  disputes  by  (i)  eliminating  any 
basis  for  arguing  that  the  closing  price 
should  be  determined  based  on  after- 
hdurs  trading  and  (iij  giving  OCC  the 
discretion  to  determine  when  "regular 
trading  hours"  end. 

Finally,  OCC  is  eliminating  those 
provisions  of  Rule  604(d)  that  require 
stocks  that  are  deposited  as  margin  to  be 
subiec  t  to  last  sales  reporting.  It  is  OCC's 
understanding  that  all  exchange  traded 
and  Nasdaq  Stock  Market  securities  are 
now  subiect  to  last  sales  reporting, 
making  the  requirement  unnecessary. 

II.  Discussion 

Section  1  7A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  clearing  agency's 
c  ustody  or  control  or  for  which  it  is 
responsible.  In  ( onnection  with  this  rule 
change,  which  allows  OCC  clearing 
inemb<^rs  tn  deposit  Nasdaq  SmallCap 
market  securities  as  margin  collateral, 
( )CC  has  done  extensive  market  and 
liquidity  analysis  and  is  subjecting  any 
deposits  of  Nasdaq  SmallCap  market 
securities  to  its  existing  margin  deposit 
requirements  (pj<..  ten  dollar  per  share 
minimum  and  ten  percent  issuer 
roncf-ntration  prohibition).  Therefore, 
the  Commission  finds  that  OCC's 
proposed  rule  change  is  consistent  with 
Section  17A(b)(.3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 

rule  f:hange  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  OCC- 
2001-02)  be  and  hereby  is  arpproved. 


For  the  Commission,  bv  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  '- 

Margaret  H.  McFarland, 
Df^puty  Sf?rre(an' 
iFR  Doc  01-24B.T7  Filed  10-2-01:  8:45  am) 

BILLING  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

National  Women's  Business  Council; 
Notice  of  Meeting 

In  accordance  with  the  Women's 
Business  Ownership  Act,  Public  Law 
106-554  as  amended,  the  National 
Women's  Business  Council  (NWBC) 
announces  as  forthcoming  Council 
meeting.  The  meeting  will  cover  action 
items  worked  on  by  the  National 
Women's  Business  Council  included  by 
not  limited  to  procurement,  access  to 
capital  and  training.  The  meeting  will 
be  held  on  October  18,  2001  at  the  U,S. 
Small  Business  Administration  409 
Third  Street,  SW.,  Washington,  DC  in 
the  Eisenhower  Conference  Room — A, 
2nd  Floor  at  9  am  to  11:30  am  est. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Ms.  Gilda  Pressley,  in  writing  by  letter 
or  by  fax  no  later  than  October  12,  2001, 
in  order  to  be  put  on  the  agenda.  Gilda 
Pressley,  Administrative  Officer,  U.S. 
Small  Business  ^'^ministration,  409 
Third  Street.  SW.,  Washington,  DC 
20416.  Telephone  (202)  205-3850  or 
Fax  (202) 205-6825. 

Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc,  01-24644  Filed  10-2-01;  8:45  am] 

BtLLING  CODE  8O2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  II  Buffalo  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council  located  in  the  geographical  area 
of  Buffalo,  New  York,  will  hold  a  public 
meeting  at  10  a.m,  eastern  time  on 
October  24,  2001,  at  the  Erie  County 
Industrial  Development  Agency.  275 
Oak  Street,  Buffalo,  New  York  to  discuss 
such  matters  that  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Franklin  J.  Sciortino,  District  Director, 
in  writing  by  letter  or  fax  no  later  than 
October  15,  2001,  In  order  to  be  put  on 


'M7  CFR  200.30-31a)(12). 
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the  agenda.  Franklin  ).  Sciortino, 
District  Director,  U.S.  Small  Business 
Administration,  1311  Federal  Building, 
111  West  Huron  Street.  Buffalo,  NY 
14202.  Telephone  (716)  551-4301  or 
Fax  (716)  551-1418. 

Steve  Tapper, 

Committee  Management  Officer. 

[FR  Dor.  01-24645  Fllt-(i  l()-2-()l:  H:4;"i  ami 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  3745] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State. 
2201  "C"  Street  NW,  Washington,  DC, 
October  15-16,  2001  in  Conference 
Room  1105.  Prior  notification  and  a 
valid  photo  are  mandatory  for  entrance 
into  the  building.  One  week  before  the 
meeting,  members  of  the  public 
planning  to  attend  must  notif>'  Gloria 
Walker.  Office  of  Historian  (202-663- 
1124)  to  provide  relevant  dates  of  birth. 
Social  Security  numbers,  and  telephone 
numbers. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  4:30 
p.m.  on  Monday,  October  15,  2001,  to 
discuss  declassification  and  transfer  of 
Department  of  State  electronic  records 
to  the  National  Archives  and  Records 
Administration  and  the  modernization 
of  the  Foreign  Relations  series.  The 
remainder  of  the  Committee's  sessions 
from  9  a.m.  until  1  p.m.  on  Tuesday, 
October  16,  2001,  will  be  closed  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  The  agenda  calls  for 
discussions  of  agency  declassification 
decisions  concerning  the  Foreign 
Relations  series.  These  are  matters  not 
subject  to  public  disclosure  under  5 
U.S.C.  552b(c)(l)  and  the  public  interest 
requires  that  such  activities  be  withheld 
from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  J.  Susser, 
Executive  Secretary.  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123.  (e- 
raail  history@state.gov). 


Dated:  September  26.  2001. 
Marc  ].  Susser. 

Executive  Secretnn  .  Advisor}-  Committee  on 
Historical  Diplomatic  Documentation.  U.S. 
Department  ol  State 

(FRDoi  ,  01-2474.T  Filed  10-2-01;  8:45  am] 

BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  2001-9-20.  Docket  OST-200 1-1 0711) 

Reports  on  Significant  Airline  Service 
Reductions 

Seivfd   Octoh.T  2,  2001 

Issued  by  the  Department  of 
Transportation  on  the  27th  Day  of 
September.  2001. 

Order 

The  tragic:  events  of  September  11  and 
the  resulting  traffic  decline,'>  have 
caused  airlines  to  reduce  or  end  service 
in  a  number  of  markets  We  have  the 
preexisting  responsibilitv  to  administpr 
the  small  community  ser\icp  program 
created  by  49  U.S. C;  41731  pfspq  In 
addition,  we  have  an  overall 
responsibility  to  monitor  industry 
conditions,  advise  Congress  on  industry 
developments,  and  implement 
Congressional  legislation,  including  the 
Air  Transportation  Safety  and  Svstem 
Stabilization  Act.  Pub, L.  107-42 

In  view  of  our  responsibilities,  we 
need  to  obtain  advance  information 
from  the  airlines  on  plans  to 
substantially  reduce  or  end  a 
community's  domestic  scheduled 
passenger  service.  We  will  therefore 
require  that  all  carriers,  both  certificated 
carriers  and  commuter  carriers,  give  us 
fifteen  days  notice  before  any  of  the 
following:  (1)  A  termination  of  all 
scheduled  service  by  a  US  airline  at  a 
U.S.  community,  (2)  a  termination  of  the 
last  nonstop  service  in  a  domestic 
market,  or  (3)  a  reduction  of  ser\'ice  at 
a  U.S.  community  if  the  total  available 
seats  or  flights  linking  that  communitv 
with  FAA-designated  hubs  will  be 
reduced  by  33  percent  or  more  during 
a  90-day  period.  The  90-day  period  will 
consist  of  the  ninety  days  preceding  the 
date  when  the  airline  will  implement 
the  schedule  change  and  will  require 
the  airline  to  take  account  of  changes 
alreadv  made  or  announced  by  other 
airlines  that  may  trigger  the  notice 
requirement.  We  are  also  requiring 
airlines  to  give  us  notice  of  any  such 
changes  that  have  been  announced  or 
implemented  since  September  11 

We  are  adopting  this  order  under  49 
U.S.C.  41708  (formerly  section  407(a)  of 
the  Federal  Aviation  Act,  49  U.S.C 


13771a)i  That  section  gives  us  the 
authont\    among  other  things,  to  require 
information  on  conditions  that  may 
indicate  a  need  for  future  action  under 
the  essential  air  service  program.  Delta 
Air  Lines  v.  CAB.  674  F.2d  1  (D.C.  Cir. 
1982).  We  are  establishing  this  reporting 
requirement  only  as  a  result  of  the 
;,urrent  temporary  emergency,  and  it 
will  now  terminate  as  of  December  31, 
2001   We  may  extend  the  requirement, 
however,  if  that  appears  necessary. 

The  notices  shall  be  filed  in  this 
docket  and  identifv  the  name  of  the 
airline,  the  community  or  market 
affected  by  the  reduction  or  termination 
of  service,  the  amount  by  which 
capacity  or  frequency  will  be  reduced, 
and  the  date  on  which  the  reduction  or 
termination  will  occur. 

We  have  rnmplipd  with  the 
requirements  of  the  Paperwork 
Re(iu(  tion  A(  t.  44  U.S.C.  Chapter  35.  for 

this  informalinn  dirpctive. 

.■{rcnrdiiii^h    [uirMiant  to  49  U.S.C. 
401 1  \  and  4 1  "OH  the  Department  finds 
It  necessary  to  compel  the  submission  of 
certain  reports  and  to  take  action,  as 

follows: 

1  Each  airline  providing  scheduled 
passenger  service  under  certificate 
authority  granted  under  49  U.S.C.  41102 

or  as  a  (  ommuter  air  carrier  under 
exemption  authont\  issued  under  14 
c:FR  part  298  shall  give  the  Department 
fifteen  days  advance  notice  of  any  of  the 
following  (1 1  ,^  termination  of  all 
scheduled  service  by  that  airline  at  a 
US  community.  (2)  a  termination  of  the 
last  nonstop  service  in  a  domestn 
market,  or  (3)  a  reduction  of  service  at 
a  L'  S  f  ommunity  if  the  total  available 
.seats  or  flights  linking  that  community 
With  F.^.^-designated  hubs  will  be 
reduced  by  33  percent  or  more  during 
a  90-dav  period,  provided  that  each  air 
carrier  subiect  to  thi^  i-riier  ■•h.ill 
provide  notice  as  soun  dh  pussible  of 
any  such  changes  scheduled  to  take 
effect  before  the  fifteenth  da\  afl"r  the 
issuance  of  this  order, 

2  The  notice  requirement  imposed  by 

this  order  shall  ternnnate  «ii  December 
.n    20(11 

Read  \  an  De  Water, 
.Assistant  Secretary  for  Aviation  and 
International  Affairs. 
FR  Do(    01-24^70  Filed  10-2-01.  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 

[USCG-2001 -10706] 


I 


National  Boating  Safety  Activities: 
Funding  for  National  Nonprofit  Public 
Service  Organizations 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Coast  Guard  seeks 
applications  for  grants  and  cooperative 
agreements  from  national, 
nongovernmental,  nonprofit,  public 
service  organizations.  These  grants  and 
cooperative  agreements  would  be  used 
to  fund  projects  on  various  subjects 
promoting  boating  safety  on  the  national 
level.  This  notice  provides  information 
about  the  grant  and  cooperative 
agreement  application  process  and  some 
of  the  subjects  of  particular  interest  to 
the  Coast  Guard. 

DATES:  Application  packages  may  be 
obtained  on  or  after  October  5,  2001 
Proposals  for  the  fiscal  year  2002  grant 
cycle  must  be  received  before  4  30  p.m 
eastern  time,  January  11,  2002. 
ADDRESSES:  Application  packages  may 
be  obtained  by  calling  the  Coast  Guard 
Infoline  at  8o6-36a-5647  Submit 
proposals  to:  Commandant  (G— OPB-1). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,,  Room  3100, 
Washington,  DC  20593-0001,  This 
notice  is  available  from  the  Coast  Guard 
Infoline  and  on  the  Internet  at  http:// 
dms.dot.gov  or  at  the  Web  Site  for  the 
Office  of  Boating  Safety  at  http:// 
vvHTv.  uscgboating.org 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Albert  Marmo  or  Ms.  Vickie  Hartberger. 
Office  of  Boating  Safetv.  U.S.  Coast 
Guard  (G-OPB-l/room  3100).  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001;  202-267-0950  or  202- 
267-0974, 

SUPPLEMENTARY  INFORMATION:  Title  26, 
United  States  Code,  section  9504. 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  From 
this  trust  fund,  the  majority  of  funds  are 
allocated  to  the  States,  and  up  to  5%  of 
these  funds  may  be  distributed  by  the 
Coast  Guard  for  grants  and  cooperative 
agreements  to  national,  nonprofit, 
public  service  organizations  for  national 
boating  safetv  activities,  it  is  anticipated 
that  52,950,000  will  be  available  for 
fiscal  year  2002.  Twenty-six  awards 
totaling  52,950,000  were  made  in  fiscal 
year  2001  ranging  from  56,000  to 
5436,200.  Nothing  in  this 
announcement  should  be  construed  as 
committing  the  Coast  Guard  to  dividing 
available  funds  among  qualified 


applicants  or  awarding  any  specified 

amount. 

It  is  anticipated  that  several  awards 
will  h«'  made  by  the  Director  of 
Operations  Policy,  U.S.  Coast  Guard. 
Applicants  must  be  national, 
nongovernmental,  nonprofit,  public 
seij^ice  organizations  and  must  establish 
that  their  activities  are,  in  fact,  national 
in  scope,  .\n  application  package  may 
be  obtained  by  writing  or  calling  the 
point  of  contact  listed  in  ADDRESSES  on 
or  after  October  5.  2001.  The  application 
package  contains  all  necessary  forms,  an 
explanation  of  how  the  grant  program  is 
administered,  and  a  checklist  for 
submitting  a  grant  application.  Specific 
information  on  organization  eligibility, 
proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  may  be 
obtained  bv  contacting  the  person  listed 
in  FOR  FURTHER  INFORMATION  CONTACT. 

Prospec:tive  grantees  may  propose  up 
to  a  five-year  grant  with  twelve-month 
(fiscal  vear)  increments.  In  effect,  an 
award  would  be  made  for  the  first  year 
and  thereafter  renewal  is  optional.  Each 
annual  increment  would  not  be 
guaranteed.  Under  a  continuation 
(multi-vear)  grant  type  of  award  the 
Coast  Guard  agrees  to  support  a  grant 
project  at  a  specific  level  of  effort  for  a 
specified  period  of  time,  with  a 
statement  of  intention  to  provide  certain 
additional  future  support,  provided 
funds  become  available,  the  achieved 
results  warrant  further  support,  and  are 
in  support  of  the  needs  of  the 
government  .^ward  of  continuation 
grants  will  be  made  on  a  strict  case-by- 
case  basis  to  assist  plaiming  certain 
large  scale  projects  and  ensure 
continuity  Procedures  also  provide  for 
awarding  noncompetitive  grants  or 
cooperative  agreements  on  a  case-by- 
case  basis.  This  authority  is  judiciously 
used  to  fund  recurring  annual  projects 
or  events  which  can  only  be  carried  out 
by  one  organization,  and  projects  that 
present  targets  of  opportunity  for  timely 
action  on  new  or  emerging  program 
requirements  or  issues. 

The  following  list  includes  items  of 
specific  interest  to  the  Coast  Guard, 
however,  pdtential  applicants  should 
not  be  c:onstrained  by  the  list.  We 
welcome  any  initiative  that  supports  the 
organizational  objectives  of  the 
Recreational  Boating  Safety  Program  to 
save  lives,  reduce  the  number  of  boating 
accidents,  injuries  and  property  damage, 
and  lower  associated  health  care  costs. 
We  have  a  high  interest  in  initiatives 
that  focus  on  recreational  anglers, 
canoeists,  kayakers,  and/or  personal 
watercraft  operators.  Some  project  areas 
of  continuing  and  particular  interest  for 
grant  funding  include  the  following: 


1 .  Develop  and  Conduct  a  National 
Annual  Safe  Boating  Campaign.  The 
Coast  Guard  seeks  a  grantee  to  develop 
and  conduct  the  year  2003  National 
Annual  Safe  Boating  Campaign  that 
targets  specific  boater  market  segments 
and  recreational  boating  safety  topics. 
This  year-round  campaign  must  support 
the  organizational  objectives  of  the 
Recreational  Boating  Safety  Program,  as 
well  as  support  the  nationwide 
grassroots  activity  of  the  many  volunteer 
groups  who  coordinate  local  media 
events,  education  programs,  and  public 
awareness  activities.  The  major  focus  of 
the  campaign  will  be  to  affect  the 
behavior  of  all  boaters  with  special 
emphasis  on  paddlers.  hunters  and 
anglers,  and  users  of  personal 
watercraft.  Efforts  will  also  be 
coordinated,  year-round,  with  other 
national  transportation  safety  activities 
and  special  media  events.  Point  of 
Contact:  Ms.  Jo  Calkin,  202-267-0994. 

2.  Develop  and  Conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference.  The  Coast 
Guard  seeks  a  grantee  to  plan, 
implement,  and  conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference  that 
supports  the  organizational  objectives  of 
the  Recreational  Boating  Safety 
Program.  The  overall  conference  focus 
should  have  promotional  strategies 
which  address  the  following  specific 
targeted  audiences:  paddlers,  anglers 
and  hunters,  and  personal  watercraft 
users.  Point  of  Contact:  Ms.  Jo  Calkin, 
202-267-0994. 

3.  State/Federal/Boating 
Organizations  Cooperative  Partnering 
Efforts.  The  Coast  Guard  seeks  a  grantee 
to  provide  programs  to  encourage 
greater  participation  and  uniformity  in 
boating  safety  efforts.  Applicants  would 
provide  a  forum  to  encourage  greater 
uniformity  of  boating  laws  and 
regulations,  reciprocity  among 
jurisdictions,  and  closer  cooperation 
and  assistance  in  developing, 
administering,  and  enforcing  federal 
and  State  laws  and  regulations 
pertaining  to  boating  safety.  Point  of 
Contact:  Mr.  John  Malatak,  202-267- 
6286. 

4.  Voluntary  Standards  Development 
Support.  The  Coast  Guard  seeks  a 
grantee  to  carry  out  a  program  to 
encourage  active  participation  by 
members  of  the  public  and  other 
qualified  persons  in  the  development  of- 
technically  sound  voluntary  safety 
standards  for  boats  and  associated 
equipment.  Point  of  Contact:  Mr.  Peter 
Eikenberry,  202-267-6984. 

5.  Develop  and  Conduct  Boating 
Accident  Seminars.  The  Coast  Guard 
seeks  a  grantee  to  develop,  provide 


Federal  Register/Vol.  66.  No.  192/ Wednesday.  October  3.  2001/\otites 


50491 


instructional  material,  and  conduct 
training  courses  nationwide  for  boating 
accident  investigators,  including  three 
courses  at  the  U.S.  Coast  Guard  Reserve 
Training  Center  in  Yorktovvn.  Virginia. 
Point  of  Contact:  Mr.  Rick.  Gipe,  202- 
267-0985. 

6.  X'ntional  Estimate  of  Persona! 
Flotation  Devices  IPFDsj  Wear  Rate.  The 
Coast  Guard  seeks  a  grantee  to  develop 

a  statistically  valid  national  estimate 
and  evaluation  of  wear  rates  of  PFDs  by 
recreational  boaters.  Wear  rate  should 
be  determined  by  actual  observation  of 
boaters  rather  than  other  means  such  as 
survevs.  Point  of  Contact:  Mr.  Peter 
Eikenberry.  202-267-6894. 

7.  Uniform  Implementation  of 
National  Boating  Education  Standards 
The  Coast  Guard  seeks  a  grantee  to 
develop  and  conduct  seminars  to  train 
regional  State  personnel  involved  in 
review  of  education  courses  for 
approval  in  the  accurate  and  effective 
use  and  interpretation  of  the  National 
Boating  Education  Standards.  The 
express  purpose  of  the  training  is  to 
enhance  the  process  of  review  of 
courses  submitted  for  approval  to 
ensure  the  uniform  and  consistent 
implementation  of  the  National 
Standards  in  the  delivery  of  boating 
safety  courses  throughout  the  U.S.  Point 
of  Contact:  Mr.  Vann  Burgess,  202-267- 
6717. 

8.  Boating  Accident  Analysis  The 
Coast  Guard  seeks  a  grantee  to  resean  h 
and  analyze  drowning  accidents 
attributable  to  electrical  currents  around 
docks,  houseboats,  and  other  boats  in 
both  freshwater  and  saltwater.  The 
grantee  would  explain  why.  how.  when, 
and  where  these  drownings  occurred 
and  also,  the  age  of  the  swimmer,  the 
minimum  current  necessar\'  to 
incapacitate,  and  the  level  of  current 
necessary  to  electrocute.  Point  of 
Contact:  Mr.  Garv  Larimer.  202-267- 
0986. 

9.  Boating  Risk  Analysis  Information 
System  (BRAIS'Sj.  The' Coast  Guard 
seeks  a  grantee  to  enhance  the 
functionality  and  update  the  accident 
report  data  used  in  the  Boating  Risk 
Analysis  Information  System  (BRAINS) 
software  application.  BRAINS  enables 
analysts  to  isolate  the  specific  effect  nf 
one  accident  report  variable  or  a  group 
of  variables  (i.e.,  alcohol  use.  type  of 
boat,  PFD  wear)  on  the  outcome  of  an 
accident  scenario.  BRAINS  serves  as  a 
decision  support  system  using  data 
captured  by  the  BARD  system  and  is  a 
valuable  tool  to  better  target  accident 
prevention  efforts.  A  BRAINS  Web  site 
enables  customers  to  use  an  Internet 
version  or  download  a  full-blown 
version  of  the  software.  In  addition  to 
updating  the  accident  report  data  used 


in  BRAINS,  the  grantee  shall  improve 
the  functionality  of  the  application  in  a 
Windows  environment  as  well  as  the 
charting  and  reporting  capabilities 
Point  of  Contact:  Mr  Bruce  .Schmidt. 
202-267-0955. 

Potential  grantees  should  foru,"-"  im 
partnership,  i  p..  exploring  other 
sources,  linkages,  in-kind  contribution.'. 
cost  sharing,  and  partnering  with  other 
organizations  or  corporations  We 
encourage  proposals  addressing  other 
boating  safety  concerns. 

The  Boating  Safety  Financial 
Assistance  Program  is  listed  in  section 
20.005  of  the  Catalog  of  Federal 
Domestic  Assistance. 

Dated:  September  26,  2001. 
Kenneth  T,  V'enuto 

Rt-ar  Adminil.  I'.S.  Coast  Guard.  Director  of 
Operations  Policy. 

|FR  Do(..  01-24737  Filed  10-2-01;  8:45  ami 
BILUNG  CODE  4910-1&-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  20-27E, 
Certification  and  Operation  of 
Amateur-Built  Aircraft 


AGENCY:  Federal  Aviation 
Administration  (F.\A).  D(1T 

ACTION:  Notu:p  of  availability. 


SUMMARY:  This  notice  announces  the 

availabilitv  of  AC  20-27E.  Certification 
and  Operation  of  Amateur-Built 
Aircraft.  AC  20-27E  provides 
information  and  guidance  ronrerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Title  14  Code 
of  Federal  Regulations,  part  21. 
Certification  Procedures  for  Product.', 
and  Parts,  regarding  Certification  and 
Operation  of  Amateur-Built  .Ainratl 

ADDRESSES:  Copes  of  AC  20-27E  can  be 
obtained  from  the  following:  U.S. 
Department  of  Transportation. 
Subsequent  Distribution  Office. 
Ardmore  East  Business  Center.  iMl  Q 
75th  Ave.  Landover.  MD  20785. 

Issued  in  Wdshington.  DC.  on  September 
27.  2001 
Frank  P.  Paskiewirz. 

,\/(7nat;rr.  Production  and  .Airworthiness 
Dnisum.  .\lR-200. 

jFK  Dm    (ll-24r:n  Filed  10-02-01:  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
i'aperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  t:urrentlv  approved 
collettion  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden  The  Federal  RpRi.sfer 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  lulv  IR.  2001.  pages  37514-37515. 
DATES:  Comments  must  be  submitted  on 
or  before  November  2.  2001.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication 

FOR  FURTHER  INFORMATtON  CONTACT:  Judy 
Street  nn     IWl'  -'(>~-  MHM'i 
SUPPLEMENTARY  INFORMATION    Federal 
A\  lation  .Administration  (FAA). 

Titk'  Medical  Standards  and 
Certification  14  CFR  part  67  and  61. 

Type  of  Request  Extension  of  a 
currenth  approved  collection. 

OMB  Control  Number:  2120-0034. 

Formslsl:  FAA  Forms  8500-7.  8500- 
H.  8500-14.  8500-20. 

Affected  Public:  469.109  individuals. 

Abstract:  The  airman  certification 
})rogram  is  implemented  by  Title  14 
c;FR  parts  fil  and  67  Part  67  prescribes 
minimum  airman  medical  standards, 
and  section  61.23  prescribes  standards 
for  the  duration  of  a  medical  certificate. 
Information  collected  substantiates  the 
ipplii  anfs  eligibility. 

Estimated  Annual  Burden  Hours: 
707,253  hours  annually. 
ADDRESSES:  Send  comments  to  the 
(Ufu  I  of  Information  and  Regulator)' 
.Affairs.  Office  of  Management  and 
Budget.  725  17th  Street,  NW. 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department  s  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality 
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utility  and  clarity  of  the  information  to 
be  collected:  and  ways  to  minimizt'  the 
burden  of  the  collection  of  infarnidtiDn 
on  respondents,  including  the  use  nf 
automated  collection  techniques  or 
other  forms  of  information  technology 

Issued  in  Washmaton,  D(!,  on  September 
27.2001 
Steve  Hopkins, 

Manager.  Standards  and  Information 
Division.  APF-1 00. 

[FR  Doc   01-24731  ¥\\^^ri  10-2-01:  8  4=i  ami 
BtLUNG  CODE  4910-1 3-M 

DEPARTMEFTT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTK)N:  Notice 

SUMMARY:  In  compliance  with  the 
Paperwork.  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  Apnl 26, 2001, pages  21037-21038 
DATES:  Comments  must  be  submitted  on 
or  before  November  2,  2001.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  witbin  30  days  of 
publication. 

FOB  FURTHER  INFORMATION  CONTACT:  ludv 

Street  on  (202) 267-9895 
SUPP1.EMENTARY  INFORMATION:  Federal 
Aviation  Administration  (FAA) 
Title:  Aviation  Maintenance 
Technician  Schools. 

Type  of  Request  Extension  of  a 
currently  approved  collection 

OMB  Control  Xumher-  2120-0040 
Formslsl:  FA.^  Form  8310-6 
Affected  Public  174  Aviation 
Maintenance  Technician  School 
owners 

Abstract:  14  CFR  prescribes 
requirements  for  certification  and 
operation  of  aviation  mechanic  schools 
The  information  is  necessary  to  ensure 
that  aviation  maintenance  technician 
schools  meet  the  minimum 
requirements  for  procedures  and 
curriculum  set  forth  bv  the  FAA  In 
addition,  it  is  necessarv  for  the  FAA  to 


develop  minimum  standards  for 
properlv  qualified  persons  who  would 
enter  the  aviation  industry' 

Estimated  Annual  Burden  Hours: 
66.134  hours  annually. 
ADDRESSES:  .Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street.  N"VV. 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer 

Comments  are  mvited  on:  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  nf  the  proposed  information 
collection,  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
biirden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  September 
27,  2001 
Steve  Hopkins. 

Manager,  Standards  and  Information 
Division.  APF-100. 
(FR  Doc  01-24732  Filed  10-2-01.  «.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-76] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  petition  for  exemption 

received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  a  specified 
requirement  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  F.\A's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  in(;iusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition 

DATES:  Comments  on  petitions  received 
must  identifv  the  petition  docket 
number  invoked  and  must  be  received 
on  or  before  October  23.  2001. 


ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  ttp  ://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  September 
28.  2001. 

Richard  McCurdy, 

Acting,  Assistant  Chief  Counsel  for 
Regulations. 

Petitioiis  for  Exemption 

Docket  No.:  FAA-2001-10223. 

Petitioner:  Kapowsin  Air  Sports,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
105.29. 

Description  of  Relief  Sought:  To 
permit  Kapowsin  Air  Sports,  Ltd.  to 
conduct  parachute  operations  within  a 
two  mile  radius  of  Kapowsin  Field 
when  published  cloud  clearances 
cannot  be  maintained. 

[FR  Doc.  01-24734  Filed  10-2-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(01-03-C-OO-GTF)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Great  Falls 
International  Airport,  Submitted  by  the 
Great  Falls  International  Airport 
Authority,  Great  Falls  International 
Airport,  Great  Falls,  MT 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposed  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  RFC 
revenue  at  Great  Falls  International 
Airport  under  the  provisions  of  49 
U.S  C  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158) 
DATES:  Comments  must  be  received  on 
or  before  November  2.  2001 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  P.  Gabbert,  Manager: 
Helena  Airports  District  Office,  HLN- 
ADO:  Federal  Aviation  Administration: 
2725  Skywav  Drive.  Suite  2.  Helena.  MT 
59602, 

In  addition,  one  copy  of  an\' 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Cynthia  C. 
Schultz,  Airport  Director,  at  the 
following  address:  2800  Terminal  Drive. 
Great  Falls,  MT  59404-5599. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Great  Falls 
International  Airport,  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Gabbert,  406-^49-5271. 
Airports  District  Office.  2725  Skywav 
Drive,  Suite  2.  Helena,  MT  59602  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (01-03-C- 
00-GTF)  to  impose  and  use  PFC 
revenue  at  Great  Falls  International 
Airport,  under  the  provisions  of  49 
use.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158) 

On  September  26.  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC, 
submitted  by  Great  Falls  International 
Airport,  Great  Falls,  Montana,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 


in  part,  no  later  than  December  25, 
2001.  The  following  is  a  brief  overview 
of  the  application. 

Level  of  the  proposed  PFC.  S4,5l) 

Proposed  charge  effective  date:  ]u\\  1 
2002, 

Proposed  charge  expiration  date: 
September  1.  2018, 

Total  requested  for  use  approval: 
58,816,873, 

Brief  description  of  propnst^d  pn>ie(  ts 
PCI  Survey  and  Master  Drainage  Study: 
Design  and  Construct  Cargo  Apron; 
Acquire  Snow  Removal  Equipment; 
Conduct  Master  Plan  Update;  Ac  quirf 
Handicap  Lift  Device;  Airport  DraiiLlyf', 
and  Rehabilitate  Terminal  .^pron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  he 
required  to  collect  PFC's  Air  Taxi' 
Commercial  (Operators  (.^TCX),  filin^; 
FAA  form  1800-31. 

.'\ny  person  may  inspect  the 
application  in  person  at  the  F.\.\  nffirr 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  F.^A 
Regional  Airports  Offic;e  located  at 
Federal  A\iation  .^dlninlstratlon, 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600.  IbOl  Lind  Avenue 
SW,  Suite  540.  Renton.  \VA  98055- 
4056 

In  addition,  any  per.son  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  thf'  Great  Falls 
International  Airport. 

Issued  III  Renton.  Washington,  on 

.September  2(i.  2UU1. 

David  A.  Field, 

Manager.  Planning.  Programming,  and 

Capacity  Branrti.  Sorthist'st  Mountain 

Rrgion 

iFR  Doc  ,  (n-Z4~29  tileri  10-2-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(01-04-C-OO-SLC)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Salt  Lake  City 
International  Airport,  Submitted  by  the 
San  Lake  City  Department  of  Airports, 
Salt  Lake  City,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  intent  to  rule  on 
application, 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  c:omment  on  the 
application  to  impose  and  use  PFC^ 
revenue  at  Salt  Lake  Cit\'  International 
Airport  under  the  provisions  of  49 


use  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  (  omments  must  be  received  on 
nr  hcfnrf  November  2,  2001. 
ADDRESSES:  Comments  on  this 
ap[)lu  ation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  E.  Wiechmann, 
Mrinaiicr   P'  ;u  >•;  ,'\irports  District 
Offii  .'  DLN   AiKJ,  Federal  Aviation 
Administration,  26805  East  68th 
.^\  (Miue.  Suite  244   Denver,  Colorado 

8(1244 

In  .iiiiiiti'in.  one  copy  of  any 
c  uinments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
L.  Campbell.  Executive  Director,  at  the 
following  address:  Salt  Lake  City 
Department  of  Airports.  776  N. 
Terminal  Dr  ,  TUI.  Suite  250,  Salt  Lake 
City.  Utah  84122. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Salt  Lake  City 
International  Airport,  imder  section 
158  23  of  part  158, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
(.tiristopher  )   Sc  hafler.  i3U3j  342-1258. 
26805  East  68th  Avenue.  Suite  224. 
Denver.  Colorado  80249.  The 
application  may  be  viewed  in  person  at 
this  same  location. 

SUPPLEMENTARY  INFORMATK)N:  The  FAA 
propoM's  !u  rail'  .uui  unites  public 
comment  on  the  application  (01-04-C- 
00-SLC)  to  impose  and  use  PFC  revenue 
at  Salt  Lake  City  International  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  part  1  Sh  nf  thf  Ff»dr>ral  Aviation 
Regulation-,  i  14  (  IK  }Mrt  158). 

On  S.'pt.-mh..  r  25.  2001.  the  FAA 
determiiK'd  that  ihe  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Salt  Lake  City 
Department  of  Airports,  Salt  Lake  City, 
Utah,  was  substantially  complete  within 
the  requirements  of  section  158.25  of 
Part  1 58  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part  no  later  than  December  25, 
2001 

The  following  is  a  brief  overview  of 
the  ripplir  ation 

Lcxrl  nf  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  March 
1    2002 

Proposed  charge  expiration  date: 
December  1.  2002. 

Total  requested  for  use  approval: 
$29,323,000 

Brief  description  of  proposed  project: 
Computerized  access  security  system 
(CASS)  upgrade  (Phases  (I  and  II), 
Security  eahancements.  Security  fence 
upgrade  (Phase  III),  Airfield 
replacement  equipment.  Continuous 
pavement  friction  vehicle.  Runway  16L/ 
34R  storm  drainage  improvements. 
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Emergency  power  to  jet  ways, 
Concourse  A  passenger  boarding  bridge 
modifications,  CAT  II  and  ALSF  II 
Runway  16R,  North  cargo  expansion 
(Phase  il).  Taxi  way  H  reconstruction 
(Phase  III),  Deicing  and  anti-icing 
chemical  storage  facility,  Security  fence 
Airport  II.  Tooele  Valley  Airport  water 
system,  Tooele  Valley  Airport 
navigation  upgrades,  Tooele  Valley 
Airport  land  acquisition,  Schematic 
design  study,  Ow-ner  controlled 
insurance  program  (OCIP)  professional 
liability  coverage.  Terminal  1  south 
expansion,  Bus  access  plaza  south  of 
Terminal  1 .  Terminal  roadway  capacity 
improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC  s:  All  air  taxi/ 
commercial  operators  filing  or  required 
to  file  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  F,\A 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
SW  ,  Suite  315.  Renton,  WA  98055- 
4056 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Salt  Lake 
City  International  Airport. 

Issued  m  Renton.  Washington,  on 
September  25.  2001. 
David  A.  Field. 

Manager.  Planrrng.  Prfi^rammmg.and 

Capacity  Branch.  Sorthwest  Mountain 

Region 

[FR  Dck:   01-24730  Filed  10-2-01;  8:45  am] 
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DEPARTME^f^  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Butler  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA)'DGT. 
ACTION:  Notice  of  intent 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Butler  County,  Pennsylvania 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  VV  Cough.  P  E.,  Director  of 
Operations,  Federal  Highway 
Administration.  Pennsylvania  Division 
Office,  228  Walnut  Street.  Room  536, 
Harrisburg,  Pennsylvania  14101-1720 


(717)  221-3411  or  George  Boros.  Project 
Manager,  Pennsylvania  Department  of 
Transportation,  District  10-0.  Route  286 
South.  P.O  Box  429.  Indiana. 
Pennsylvania  15701.  (724)  357-2842. 
SUPPLEMENTARY  INFORMATION:  The 
FH\V.\.  in  [(loperation  with  the 
Pennsylvania  Department  of 
Transportation  (PENNDOT),  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  transportation 
improvement  within  the  12-mile  study 
area  of  State  Route  0228  (SR  228).  The 
western  terminus  of  the  study  area 
encompasses  US  Route  19  in  Cranberry 
Township,  and  the  eastern  terminus  is 
slightly  east  of  SR  0008  (SR  8)  in 
Middlesex  Township.  The  northern  and 
southern  limits  of  the  study  area 
fomprise  an  area  between  a  half-mile  to 
two-mile  width  on  either  side  of  the 
existing  SR  228  corridor.  A  portion  of 
the  southern  limit  of  the  study  area 
borders  the  Butler  and  Allegheny 
County  line 

The  project  will  include  the 
development  of  a  reasonable  range  of 
alternatives  that  meet  the  project  need 
and  the  preparation  of  supporting 
environmental  documentation  and 
analysis  to  recommend  a  preferred 
alternative  for  implementation. 

The  primary  purpose  of  this  project  is 
to  relieve  congestion  along  the  existing 
SR  228  corridor.  The  proposed  action 
will  be  consistent  with  the  region's 
transportation  goals  and  objectives  as 
defined  by  the  Southwestern 
Pennsylvania  Commission  (SPC)  and 
the  Butler  County  Planning 
Commission 

Alternatives  that  will  be  considered 
include  new  off-line  roadway 
alignments,  on-line  upgrade  of  existing 
roadways,  and  a  no-build  alternative. 
Additionally,  limited  construction 
options  including  Transportation 
Systems  Management  (TSM)  and 
Congestion  Management  System  (CMS) 
strategies  will  be  evaluated.  These 
alternatives  will  be  the  basis  for  a 
recommendation  of  alternatives  to  be 
carried  forward  for  detailed 
environmental  and  engineering  studies. 
A  preferred  alternative  will  be  identified 
which  best  meets  the  need  of  the  traffic 
demand,  and  satisfies  the 
environmental,  socioeconomic  and 
engineering  needs  and  incorporates 
public  input. 

A  full  public  involvement  program 
will  be  incorporated  into  the  project 
development  process.  A  Community 
Advisory  Committee  (CAC)  will  be 
organized  to  provide  an  ongoing  liaison 
between  the  local  citizens  and  the 
project  team.  A  newsletter  mailing  list 
•  has  been  developed,  A  Public  Hearing 


will  be  held  at  the  conclusion  of  the 
study  to  solicit  comments  from  the 
public  on  the  alternatives  presented. 
The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  The  project 
website  is  active  at  the  following 
address:  www.route228east.com. 

Periodic  meetings  are  scheduled  with 
state  and  federal  erivironmental 
agencies  through  Agency  Coordination 
Meetings  (ACM)  to  present  project 
information  and  to  receive  comments 
and  input  from  the  agencies  on  the 
development  of  the  project. 

Comments  will  be  solicited  from 
appropriate  federal,  state  and  local 
agencies,  and  from  private  organizations 
and  citizens  who  have  previously 
expressed,  or  are  known  to  have  an 
interest  in  this  project.  Public  meetings 
will  be  held  in  the  area  throughout  the 
study  process.  Public  involvement  and 
agency  coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  PENNDOT  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

James  A.  Cheatham, 

FHWA  Division  Administrator.  Harrisburg, 

Pennsylvania. 

(FR  Doc.  01-24743  Filed  10-2-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Marine  Transportation  System  National 
Advisory  Council 

ACTION:  National  Advisory  Council 
public  meeting. 


SUMMARY:  The  Maritime  Administration 
announces  that  the  Marine 
Transportation  System  National 
Advisory  Council  (MTSNAC)  will  hold 
a  meeting  to  discuss  ongoing  action 
items,  MTS  Team  endeavors,  MTS 
priorities  and  visions,  and  other  issues. 
A  public  comment  period  is  scheduled 
for  1  PM  to  1:30  PM  on  Friday,  October 
19,  2001 .  To  provide  time  for  as  many 
people  to  speak  as  possible,  speaking 
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time  for  each  individual  will  be  limited 
to  three  minutes.  Members  of  the  public 
who  would  like  to  speak  are  asked  to 
contact  Raymond  Barberesi  by  October 
12.  2001.  Commenters  will  be  placed  on 
the  agenda  in  the  order  in  which 
notifications  are  received.  If  time 
allows,  additional  comments  will  be 
permitted.  Copies  of  oral  comments 
must  be  submitted  in  writing  at  the 
meeting.  Additional  written  comments 
are  welcome  and  must  be  filed  by 
October  26,  2001.  Send  comments  to  the 
attention  of  Mr.  Raymond  Barberesi. 
Director.  Office  of  Ports  and  Domestic 
Shipping,  U.S.  Maritime 
Administration,  400  7th  Street,  S\V. 
Room  7201.  Washington,  DC  20590. 
DATES:  The  meeting  will  be  held  on 
Thursday.  October  18.  2001.  from  1:30 
PM  to  5  PM  and  Friday.  October  19. 
2001.  from  9  AM  to  3  PM. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marvland  Port  Administration. 
World  trade  Center,  401  East  Pratt 
Street.  Baltimore,  MD  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Barberesi,  (202)  366-43.57; 
Maritime  Administration.  MAR-H30. 
Room  7201.  400  7th  Street.  SW., 
Washington,  DC  20590: 
Raymond  .Barberesi@marad.  dot  .go  V . 

(■\uthoritv:  .5  r.S.C.  .\pp  2.  Sw  .  q(a)l:i);  41 
CFR  101-(i   1005;  [X)T  Order  n20.,^B.) 

Dated:  September  28.  2001. 
Murray  A.  Bloom. 

Acting  Stcntan  .  .\tanlimr  Adininistraltun. 
|KR  U(K    01-247.55  Filed  10-2-01;  8:45  am] 

BILLING  CODE  491 0-81 -M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-2001 -10525] 

Two  State  Surveys  of  Alcohol  Targets 
of  Opportunity 

ACTION:  Notice  and  request  for  public 
comment  on  proposed  collection  of 
information. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has  a 
central  role  in  the  national  effort  to 
reduce  motor  vehicle  related  traffic 
injuries  and  deaths.  The  Partners  in 
Progress  goal  is  to  reduce  the  number  of 
alcohol-related  fatalities  from  15,935,  in 
1998.  to  11.000  by  the  year  2005.  In 
support  of  this  goal,  in  1999,  five  states 
were  awarded  cooperative  agreements 
by  NHTSA  to  demonstrate  and  evaluate 
the  effectiveness  of  traffic  safety 
programs  that  combine  increased  law 
enforcement  efforts  with  substantial 


publicity  about  these  programs.  These 
states  were  selected  because  of  their 
potential  for  reducing  the  substantia! 
number  or  percentage  of  alc;r)h()l  relaltni 
fatalities  occurring  each  year  within 
their  state.  Based  on  the  sut:cnssful 
implementation  of  these  programs,  an 
additional  two  states  will  be  splfrted  for 
data  collection  using  essentially  the 
same  data  collec:tion  instrument  to 
determine  the  effects  of  thpsf  alfohol 
enforcement  and  publicitv  programs  on 
drivers'  attitudes  and  behaxiur  regardmg 
drinking  and  driving  after  drinking 
Under  procedures  established  bv  the 
Paperwork  Reduction  .\c\  of  1995 
NHTSA  invites  the  genpral  public  and 
Federal  Agencies  to  comment  on  the 
need  for  the  proposed  data  collfrtion. 
the  tvpes  of  questions  respondents 
should  be  asked,  ways  to  enhance  the 
qualitv  of  the  collection,  and  ways  to 
minimize  the  burdf  n  on  respondents. 

DATES:  Comments  must  be  received  on 
or  before  December  3.  2001 

ADDRESSES:  Direct  all  written  comments 
to  US  DOT.  Docket  Managemrnt 
Facilitv.  Docket  Operations.  Room  PI - 
401,  400  Seventh  Street.  SW  , 
Washington,  DC  20590,  Docket  Number 
NHTSA-2001-10525   It  is  requested  but 
not  required  that  2  copies  of  the 
comment  be  provided.  The  Dn(  ket 
section  is  open  weekdays  from  10  a.rn. 
to  5  p.m. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Marvin  Levy.  Ph.D.,  Omtrarting 
Officer's  Technical  Representative. 
Office  of  Research  and  Traffic  Records 
(NT.S-31).  Washington.  DC  20590,  e- 
mail  mlevy@nhtsa.dot.gov 

SUPPLEMENTARY  INFORMATION:  Under  the 

Paperwork  Reduction  .^f  t  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  for  a  60- 
day  comment  period  and  otherwise 
consult  with  affected  agencies  and 
members  of  the  public  concerning  each 
proposed  collection  of  information 

The  OMB  has  promulgated 
regulations  describing  what  must  be 
included  in  such  a  document.  Under 
OMB's  regulations  (at  5  CIFR  1320  H(d); 
an  agency  must  ask  for  public  comment 
on  the  following: 

(i)  Whether  the  proposed  (ollection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilit\ . 

(ii)  The  accuracy  of  the  agency  s 
estimate  of  the  burden  of  the  proptjsed 
collection  of  information,  including  the 
validity  of  the  methods  and 
assumptions; 


(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  collected,  and 

liv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  response  to  these  requirements. 
NHTSA  asks  for  public  comment  on  the 
toUowing  collection  of  information- 
Two  State  Suneys  of  Alcohol  7  argel*  of 
Opportunity 

Type  of  Request:  New  information 
collection  requirement. 

OMB  Clearance  Number:  None. 

Form  Number:  This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Appmvnl-  Februan.  28.  2005. 

Summary  of  the  Collection  of 
Information 

The  i',irtner^  m  Progress  goal  is  to 
reduce  the  number  of  alcohol-related 
fatalities  fi-om  15.935.  in  1998.  to  11.000 
by  the  year  2005.  In  support  of  this  goal, 
in  1999.  five  states  were  awarded 
cooperative  agreements  by  NHTSA  to 
demonstrate  and  evaluate  the 
effectiveness  of  traffic  safety  programs 
that  c:ombine  int  reased  law  enforcement 
efforts  with  substantial  publicity  about 
these  programs  These  states  were 
selected  because  of  their  potential  for 
reducing  the  substantial  number  or 
percentage  of  alcohol-related  fatalities 
occurring  each  year  within  their  state. 
Based  on  the  successful  implementation 
of  the*ie  programs,  an  additional  two 
states  will  be  selected  for  data  collection 
using  essentially  the  same  data 
collection  instrument  to  determine  the 
effects  of  these  alcohol  enforcement  and 
publicity  programs  on  drivers'  attitudes 
and  behavior  regarding  drinking  and 
driving  after  drinking. 

The  objective  of  this  survey  is  to 
determine  the  extent  to  which  these  two 
programs  impact  the  awareness, 
attitudes,  and  driving  behavior  of 
motorists.  It  is  anticipated  that  changes 
m  I  iihrt  e!ii.  n'  !■  •-  e|s  should  be 
reflected  b\  c  tidUi;es  in  driver 
awareness,  attitudes  and  behavior.  For 
example,  a  state  that  substantially 
increases  their  alcohol-enforcement 
activities  and  provides  substantial 
publicity  might  expect  that  respondents 
report  a  greater  degree  of  awareness  of 
these  efforts  as  compared  to  before  the 
[uogram  began  It  may  be  expected  that 
respondents  would  report  they  came  in 
conta(  I  with  law  enforcement  more 
frequentl)  and  drive  after  drinking  less 
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often  once  the  program  began.  In 
addition,  the  survey  will  provide 
information  on  driver  awareness  and 
acceptability  of  specific  enforcement 
techniques  being  used  as  well  as  data 
regarding  the  ongoing  national  alcohol 
media  campaign  called  You  drink  and 
drive.  You  Lose.  The  information  to  be 
collected  by  this  survey  is  not  available 
to  NHTSA  through  any  other  source 

Within  each  state,  the  sun.-ey  will  h*' 
administered  in  three  waves  (prior  to 
the  intervention  effort,  at  the  mid-point. 
and  at  the  end  the  effort)  by  telephone 
to  a  probability  sample  of  the  driving 
age  public  (aged  16  years  or  older  as  of 
their  last  birthday).  Participation  by 
respondents  is  strictly  voluntary.  The 
interview  is  anticipated  to  average  8  5 
minutes  in  length.  Interviewers  will  use 
computer  assisted  telephone 
interviewing  to  reduce  survey 
administration  time  and  to  minimize 
data  collection  errors  A  Spanish- 
language  questionnaire  and  bi-lingual 
interviewers  will  be  used  to  reduce 
language  barriers  to  participation  .Ml 
respondents'  results  will  remain 
anonymous  and  completely 
confidential  Participant  names  and 
telephone  numbers  used  to  reach  the 
respondents  are  separated  from  the  data 
records  prior  to  its  entrj'  into  the 
anahiical  database.  | 

Description  of  the  Need  for  and 
Proposed  Use  of  the  Information 

More  than  308..000  persons  were 
reported  injured  and  nearly  16.000 
persons  died  in  alcohol-related  motor 
vehicle  crashes  during  1999  (Traffic 
Safety  Facts;  1999.  NHTSA-National 
Center  for  Statistics  and  .Analysis]. 
NHTSA  is  committed  to  the 
development  of  effective  programs  to 
reduce  the  incidence  of  these  crashes  in 
1999.  NHTSA  awarded  cooperative 
agreements  valued  at  approximately 
SI. 000. 000  each  to  five  states- 
Pennsylvania.  Georgia.  Louisiana. 
Tennessee,  and  Texas.  N'HTSA  is 
currently  in  the  process  of  awarding 
cooperative  agreements  to  two 
additional  states  Each  state  is 
responsible  for  implementing  an 
enforcement  and  publicity  programs 
and  conducting  both  process  and  impact 
evaluations.  Data  to  be  collected  include 
number  and  types  of  police  stops  made, 
and  changes  in  alcohol-related 
violations  and  crashes. 

In  order  to  reduce  the  work 
requirements  for  each  state  and  to  create 
sets  of  survey  data  that  can  be  readilv 
compared  among  the  states,  a  separate 
award  was  made  to  a  survey  firm  having 
expertise  in  conducting  random 
telephone  surveys.  Thus,  the  survev 
data  to  be  collected  comprise  only  one 


part  of  the  entire  data  set  that  will  be 
assessed. 

The  entiTP  data  snt  will  be  used  to 
properly  plan  and  evaluate  new- 
enforcement  programs  directed  at 
reducing  al(nhf)l-impaired  driving. 
.States  found  tn  have  implemented 
effective  programs  to  counter  the 
driving  after  drinking  problem  will 
prepare  a  Best  Practices  Guide  that 
highlights  the  major  features  of  their 
programs  These  Guides  will  be 
disseminated  among  states  that  want  to 
implement  an  improved  alcohol- 
enforcement  program. 

The  findings  from  this  proposed  data 
collection  will  assist  NHTSA  in 
addressing  the  problem  of  alcohol- 
impaired  driving  and  in  formulating 
programs  and  recommendations  to 
Congress.  NHTSA  will  use  the  findings 
to  help  focus  current  programs  and 
activities  to  ai:hieve  the  greatest  benefit. 
tn  d^^velop  new  programs  to  decrease 
the  likelihood  of  drinking  and  driving 
behaviors,  and  to  provide  informational 
support  to  states,  localities,  and  law 
enforcement  agencies  that  will  aid  them 
in  their  efforts  to  reduce  drinking  and 
dri\ing  crashes  and  injuries. 

It  should  be  noted  that  during  the  past 
def;ade  NHTSA  has  conducted  surveys 
on  drinking  and  driving  attitudes  and 
behavior  but  these  were  from  nationally 
represented  samples  and  not  related  to 
specific  statewide  enforcement 
activities.  Also,  some  survey  data  about 
an  enforcement  effort  were  collected 
years  ago  in  one  of  the  targeted  states- 
Tennessee — but  these  data  cannot  be 
used  within  the  context  of  the  present 
study. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) 

I'nder  this  proposed  collection,  a 
telephone  interview  averaging 
approximately  8. .5  minutes  in  length 
would  be  administered  to  each  of  1,000 
randomly  selected  members  of  the 
general  public  age  16  and  older,  in  each 
of  the  two  states  in  this  .study,  at  three 
different  times  over  a  20-month  period. 
A  total  of  6.000  individuals  will  be 
interviewed  over  the  course  of  this 
study  Interview  will  be  conducted  with 
persons  at  residential  phone  numbers 
selected  using  random  digit  dialing.  No 
more  than  one  respondent  per 
household  will  be  selected,  and  each 
sample  member  will  complete  just  one 
interview    Businesses  are  ineligible  for 
the  sample  and  would  be  not  be 
interviewed  After  each  wave  is 
completed  and  the  data  analyzed,  the 
findings  will  be  disseminated  to  each 
state  for  review 


Estimate  of  the  Total  Annual  Reporting 
and  Record  Keeping  Burden  Resulting 
From  the  Collection  of  Information 

NHTSA  estimates  that  respondents  in 
the  sam.ple  would  require  an  average  of 
8.5  minutes  to  complete  the  telephone 
interview.  Thus,  the  number  of 
estimated  reporting  burden  on  the 
general  public  would  be  a  total  of  850 
hours  for  all  three  waves  of  the 
proposed  survey.  The  respondents 
would  not  incur  any  reporting  or  record 
keeping  cost  from  the  information 
collection. 

Rose  A.  McMurray, 

Associate  Administrator.  Office  of  Traffic 
Safety  Programs. 

|FR  Doc,  01-24666  Filed  10-2-01;  8;4,5  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-7657,  Notice  2] 

General  Motors  North  America;  Denial 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

General  Motors  North  America  (GM) 
has  determined  that  in  some  1998-1999 
model  year  GM  and  Isuzu  light  trucks, 
use  of  the  hazard  flasher  switch  may 
activate  the  retained  accessory  power 
(RAP)  feature  with  no  key  in  the 
ignition.  This  occurs,  according  to  GM, 
because  of  "sneak"  circuits  created  in 
the  flasher  switch.  When  the  RAP  is 
activated,  power  windows  and  sunroofs 
in  the  affected  vehicles  are  operable. 
This  condition  fails  to  meet  the 
requirements  of  S4  of  FMVSS  118, 
"Power-operated  window,  partition,  and 
roof  panel  systems."  General  Motors 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573,  "Defect  and 
Noncompliance  Reports"  and 
subsequently  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  pursuant  to  49  U.S.C.  30118(d) 
and  30120(h). 

Notice  of  receipt  of  the  petition  was 
published  in  the  Federal  Register  (65 
PR  48280)  on  August  7,  2000,  and 
opportunity  was  afforded  for  public 
comment  until  September  6,  2000. 

As  many  as  975,462  GM  light  trucks 
including  Chevrolet  and  GMC  pickups 
and  sport  utiUty  vehicles,  Oldsmobile 
and  Cadillac  sport  utility  vehicles,  and 
Isuzu  pickups  are  involved.  According 
to  GM's  petition,  the  problem  is  due  to 
manufacturing  tolerances  in  the  hazard 
flasher  switch  of  those  vehicles  and 
does  not  affect  all  of  the  vehicles 
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equally.  RAP  activation  is  more  difficult 
in  some  vehicles  than  in  others. 
However,  there  is  no  way  to  identify 
which  vehicles  have  problem  flasher 
switches,  so  the  entire  vehicle 
population  would  be  subject  to  recall. 

For  the  reasons  discussed  in  this 
notice,  we  believe  that  the 
noncompliance  is  not  inconsequential 
to  motor  vehicle  safety  when  evaluated 
by  the  criteria  used  by  the  agency  in  the 
past  in  making  such  decisions. 
Therefore,  the  agency  denies  the  GM 
petition. 

Note  that  NHTSA  recently  granted  (66 
FR  32871)  a  related  but  separate 
inconsequentiality  petition  from  GM 
concerning  noncomplying  illumination 
of  the  center  high-mounted  stop  lamp 
(CHMSL]  caused  by  the  same  "sneak" 
circuit  malfunction  that  caused  the 
power  window  noncompliance  that  is 
the  subject  of  this  notice. 

Background 

The  noncompliance  involves  the 
"Retained  Accessory  Power"  (RAP) 
feature  of  the  subject  GM  vehicles  RAP 
allows  certain  electrical  accessories 
such  as  the  radio  and  power  windows 
to  be  used  for  a  limited  time  interval 
after  removal  of  a  vehicle's  ignition  key. 
The  presence  of  the  RAP  featiire 
complies  with  the  requirements  of 
FMVSS  No.  1 18  as  long  as  RAP  is  active 
only  during  the  time  interval  between 
turning  off  a  vehicle's  ignition  with  the 
ignition  key  and  opening  of  either  of  the 
vehicle's  front  doors.  This  requirement, 
stated  in  S4(e)  of  FMVSS  No.  118, 
permits  manufacturers  to  equip  vehicles 
with  the  RAP  convenience  feature  while 
ensuring  that  a  driver  or  other  person 
will  be  present  in  the  vehicle  to 
supervise  any  children  in  the  vehicle 
when  the  power  windows  are  enabled 
by  the  RAP  feature.  Once  RAP  is 
activated,  it  remains  active  for  no  more 
than  20  minutes,  and  it  is  canceled 
immediately  upon  opening  of  one  of  the 
front  doors  of  the  vehicle. 

On  the  noncomplying  GM  vehicles, 
the  RAP  can  be  activated  without  the 
ignition  key  by  forcefully  depressing  the 
hazard  flasher  switch  located  on  the 
steering  column.  The  hazard  flasher 
switch  in  the  affected  vehicles  is  a 
pushbutton  that  operates  as  a  push-on/ 
push-ofi  switch.  When  the  hazard 
flasher  pushbutton  is  fully  depressed,  it 
reaches  a  stop  approximately  6  mm 
below  the  fully  extended  "on"  position. 
It  is  not  necessary  for  the  switch  to 
reach  the  stop  in  order  to  go  from  the 
"on"  position  to  the  "off  position,  or 
vice-versa.  The  pushbutton  is  spring- 
loaded  and  will  not  stay  in  the  fully 
depressed  position  unless  pressure  is 
maintained  on  it. 


Under  certain  conditions,  unintended 
or  so-called  "sneak"  circuits  may  be 
created  in  the  switch  if  the  pushbutton 
is  depressed  to  its  full  extent  of  tra\pl 
The  "sneak"  circuits  disappear  wh^n 
the  switch  is  released.  The  presence  of 
the  "sneak"  circuits  causes  activation  of 
the  RAP  feature  without  the  key  in  the 
ignition.  The  "sneak"  circuits 
materialize  more  easily  if  the  brake 
pedal  is  pressed  in  conjunction  with  use 
of  the  hazard  flasher  switch.  Activation 
of  the  RAP  feature  in  these  modes  fails 
to  comply  with  S4(e)  of  FMVSS  No.  118. 

GM's  Petition 

GM's  petition  discussed  in  detail  the 
nature  of  the  circumstances  under 
which  RAP  might  be  activated  by  use  of 
the  hazard  flasher  switch.  An  important 
GM  rationale  was  that  only  some  of  the 
vehicles  in  the  affected  population  had 
switches  that  were  susceptible  to  K.\P 
activation.  The  susceptibility  depended 
on  the  force  used  to  depress  the  switch 
pushbuttons.  The  necessan  force  for 
RAP  activation  varied  from  switch  to 
switch  because  the  root  cause  of  the 
problem  was  manufacturing  tolerances 
in  the  switches.  The  petition  included 
data  from  a  hands-on  GM  evaluation  of 
2,770  switches  in  which  GM  grouped 
the  switches  according  to  ease  of  RAP 
activation.  In  the  evaluation,  switches 
were  operated  repeatedly  so  as  to 
intentionally  activate  RAP  by  forcefully 
pressing  on  the  pushbutton,  holding  the 
pushbutton  at  the  bottom  limit  of  travel, 
and  applying  side  force  in  all  directions 
Depending  upon  the  amount  of 
bottoming  and  side  force  applied  before 
RAP  was  activated.  GM  categorized  the 
switches  as  "least  difficult." 
"moderately  difficult,'    "hard."  and 
"impossible."  The  data  indicated  only 
about  1  percent  of  the  switches  would 
cause  RAP  activation  under  normal  use, 
i.e.,  with  moderate  bottoming  force  on 
the  pushbutton.  In  almost  92  percent  of 
switches,  RAP  activation  was  rated 
"impossible." 

GM  later  revised  this  data 
significantly  In  the  revised  data,  the 
sample  size  dropped  from  2,770  to  530 
(apparently,  many  of  the  switches  in  the 
initial  group  were  switches  that  had 
already  been  modified  in  production  in 
an  attempt  to  fix  the  problem  )  In  the 
revised  data,  the  portion  of  sample 
switches  that  were  "least  difficult'  was 
about  24  percent,  and  those  categorized 
as  "impossible"  fell  to  about  57  percent 

According  to  GM.  for  RAP  activation 
to  occur  unintentionally  in  the  affected 
vehicles,  two  "sneak"  circuits  must  be 
completed.  Both  circuits  can  be 
completed  by  depressing  the  hazard 
fiasher  button  though,  as  discussed 
above,  significant  bottoming  force  on 


the  button  is  often  necessary  and  in 
some  switches  no  amount  of  applied 
force  caused  RAP  activation.  However, 
one  of  the  two  "sneak"  circuits^s 
completed  whenever  the  brake  pedal  is 
depressed  enough  to  light  the  brake 
lamps  Thus,  R,\P  activation  is  much 
easier  when  the  brake  pedal  is 
depressed  in  conjunction  with  pressing 
on  the  hazard  flasher  switch.  GM 
submitted  data  on  ease  of  RAP 
activation  with  the  brake  pedal 
depressed  for  a  sample  of  234  hazard 
flasher  switches  from  the  affected 
vehicle  population  This  data  indicated 
that  K.\P  activation  was  "least  difficult" 
in  over  half  the  switches  in  the  sample, 
i.e.,  it  could  occur  through  normal  use 
of  the  pushbutton  with  moderate 
bottoming  force.  Over  33  percent  were 
"moderateK  diffif  ult    and  14  percent 
were    hard    when  the  brake  pedal  was 
on  None  of  the  switches  in  this  sample 
were  classified  as  "impossible" 
regarding  R.'M'  activation  if  the  brake 
pedal  was  com  urrently  pressed. 

GM's  main  rationale  for 
inconsequentiality  was  that,  for  any 
harm  to  come  to  occupants  of  the 
affected  vehicles  as  a  result  of  the 
noncompliance,  a  chain  of  unlikely 
events  would  have  to  occur  GM  stated 
that  the  following  specific  events,  each 
of  which  it  descTibes  as  havine  ■^  Inw 
probability  of  occurring,  all  utmld  have 
to  occur  before  an  opportunity  would 
exist  for  a  person  to  be  injured  by  a 
power  operated  window  or  sunroof: 

•  A  \oung  child  or  children  within  a 
certain  age  range  tnot  infants,  not  older 
children)  would  have  to  be  left 
unattended  and  unrestrained  inside  the 
vehicle  Restrained  children  would  not 
have  access  to  the  hazard  flasher  switch 
located  on  the  steering  column  GM 
subinitted  the  results  of  a  survey  that  it 
commissioned  to  estimate  the  frequency 
with  whu  h  children  are  left  unattended 
in  vehicles.  In  the  surxey,  vehicles 
entering  the  parkint  areas  nf  selected 
store  and  shoppini;  i  uinpi'x  ,  m  ations  in 
Virginia  and  (ialiloriii.i  in  June  2000 
were  monitored  Of  a  tntal  of  7:^0 
vehicles  obser\ed.  the  >~ur\e\  found  25 
percent  had  i  hildren  ui  ,rinv  age  as 
occupants  aiui  1  .S  pen  ent  had  children 
left  in  them  unattended  Most  of  the 
unattended  i  hildren  were  older  (approx. 
10  \ears  and  over)  and  the  average  time 
unattended  was  abnut  7'  .  minutes 

•  I 'nrestrained   unattended,  young 
children  would  have  to  get  access  to  and 
depress  the  hazard  flasher  switch  to  its 
limit  of  travel,  and  usually  some  force 
would  be  required  fnr  R.\P  activation  to 
(>c(  \ir,  or  the  child  or  (.hildren  would 
have  lo  press  on  the  brake  pedal  while 
bottoming  the  switch.  Even  if  these 
events  occur.  }L\P  probably  would  not 
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be  activated  since  some  switches  are  not 
prone  or  are  less  prone  to  "sneak" 
circuits,  as  described  previously  In  this 
regard,  GiNf  conducted  a  human  factors 
test  to  determine  how  likely  children 
are  to  play  with  the  hazard  flasher 
switch,  or  the  switch  and  brake  podal 
concurrently,  when  left  alone  in 
vehicles.  GM  describes  the  test  as 
maximizing  the  possibility  of  switch 
usage  by  the  children  to  determine  not 
only  the  likelihood  of  R^^P  activation 
but  also  what  would  occur  after  any 
such  activation.  Four  vehicles  were 
used  in  the  study  and  were  all  equipped 
with  switches  categorized  as  "Least 
Difficult"  for  R.A.P  activation,  and  138 
young  children  were  observed  either 
individually  or  in  pairs  inside  the 
vehicles  for  20  minutes.  At  the 
conclusion  of  each  20  minute  period. 
before  removing  the  child  or  children 
from  the  vehicle,  evaluators  directed  the 
children  to  activate  the  hazard  flasher 
switch  if  they  had  not  already  Pursuant 
to  the  GM  test  protocol,  the  children 
pressed  on  the  switches  a  total  of  554 
times  (mostly  by  direction)  resulting  in 
one  occurrence  of  RAP  activation  in  the 
case  of  a  pair  of  children,  a  nine-year- 
old  boy  and  four-year-old  girl.  The  RAP 
was  de-activated  in  that  instance  bv  the 
four-year-old  opening  a  door  prior  tn 
any  use  of  the  power  windows.  In  total. 
96  observations  of  either  one  or  two 
children  in  vehicles  for  no  more  than  20 
minutes  resulted  in  25  occasions  of 
hazard  switch  activation.  In  seven  of 
these  25  instances,  window  switches 
were  contacted  after  hazard  switch  use 
but,  as  mentioned  window  switches 
were  not  touched  in  the  one  instance 
where  hazard  switch  use  caused  RAP 
activation. 

•  In  the  event  unattended  children 
activated  the  RAP  feature,  they  would 
have  to  subsequently  operate  the  power 
window  or  sunroof  controls  prior  to 
RAP  time-out  or  de-activation  by  a  door 
being  opened.  Even  then,  power 
window  use  would  be  unlikely  to 
actually  lead  to  an  injury  None  of  the 
affected  vehicles  has  an  "express  close" 
feature  so  the  windows  only  continue 
closing  as  long  as  the  control  is  held 

GM  Delieves  that,  because  each  of 
these  events  has  a  very  low  frequency  or 
probability  of  occurrence,  the  likelihood 
of  all  of  them  occurring  is  negligible. 

GM  stated  furthermore  that  it  is  not 
aware  of  any  accidents,  injuries,  owner 
complaints,  or  field  reports  on  the 
subject  vehicles  related  to  the 
noncompliance.  GM  commissioned  an 
independent  analysis  of  complaints  in 
the  NHTSA  complaint  database  relating 
to  power  windows  or  sunroofs.  That 
analysis  found  30  complaints  related  in 
some  way  to  entrapment  out  of  8,621 


complaints  involving  power  windows  or 
sunroofs  Fourteen  of  those  30  involved 
an  injurv  or  near-injury  to  children. 
None  of  the  30  involved  any  of  the 
subject  GM  vehicles. 

Comments  on  the  Petition 

One  comment  was  submitted 
regarding  the  subject  GM 
mconsequentiality  petition.  The  Center 
for  Auto  .Safety  (C;AS)  urged  the  agency 
to  deny  the  GM  petition.  CAS  stated, 
'  ■  FM VSS  118  seeks  to  minimize  child 
injury  risks  from  the  inadvertent 
operation  of  power  accessory  devices." 
However,  CAS  appears  to  have 
misunderstood  the  nature  of  the 
noncompliance  and  overstated  the  risk 
involved.  It  stated.  "If  this  petition  is 
granted,  a  child  could  depress  the 
hazard  warning  switch  to  its  limit  while 
another  child  remains  in  the  path  of  a 
closing  window  or  panel.  Similarly,  a 
driver  could  activate  the  hazard  lights 
and  exit  the  vehicle  to  check  on  a 
problem  and  leave  the  child  inside  free 
to  operate  the  power  windows."  Neither 
of  these  scenarios  accurately  reflects  the 
actual  risk.  In  the  first  scenario 
described  bv  CAS.  the  R,\P  may  be 
activated  by  the  child  pressing  the 
hazard  flasher  switch,  but  this  would 
not  cause  the  power  windows  to  move. 
It  would  merely  enable  the  power 
window  buttons.  In  the  second  scenario, 
in  which  the  driver  activates  the  hazard 
flashers  and  then  exits  the  vehicle,  the 
R.^P  would  be  canceled  when  the  driver 
opened  the  door  to  get  out.  and  so  the 
windows  would  not  be  operable  by  a 
child  left  behind  in  the  vehicle,  as  CAS 
suggested 

CAS  mentions  the  related  problem  of 
the  potential  for  illumination  of  the 
CHMSL  on  the  affected  GM  vehicles 
when  the  hazard  flasher  switch  is  used. 
CAS  cites  this  as  evidence  that  an 
effective  remedy  is  required,  not  an 
exemption  from  remedy. 

Petition  Analysis  - 

The  subject  GM  petition  is  being 
denied  because  FMVSS  No.  118  is  very 
specific  regarding  the  conditions  under 
which  power  windows  may  be  operable. 
A  requirement  in  the  Standard,  stated  in 
S4(e).  seeks  to  prevent  conditions  like 
the  one  that  exists  in  the  noncomplying 
GM  vehicles  GM  contends  that  there  is 
only  a  very  small  likelihood  of  an  injury 
resulting  from  this  noncompliance, 
considering  all  the  unlikely  events  that 
must  first  take  place.  The  GM  human 
factors  trial  in  which  children  were 
observed  as  occupants  of  affected  GM 
vehicles  was  supposed  to  demonstrate 
that  RAP  activation  is  exceedingly 
unlikely.  In  our  view,  it  showed  that  the 
behavior  of  children  is  unpredictable, 


and  the  possibility  of  RAP  activation  is 
not  negligible.  Therefore,  existing 
safeguards  in  FMVSS  No.  118  should  be 
adhered  to. 

In  determining  inconsequentiality,  the 
agency  traditionally  has  considered 
whether  a  noncompliance  is  likely  to 
increase  the  risk  that  occupants  will 
experience  the  type  of  injury  that  the 
requirement  is  designed  to  protect 
against  [Cosco,  Inc.,  Denial  of 
Application  for  Decision  of 
Inconsequential  Noncompliance,  64  PR 
29408  (June  1,  1999)  (NHTSA-98-4033- 
2)).  The  main  purpose  of  requiring 
power  windows  to  be  inoperative 
without  the  ignition  key  is  to  eliminate 
the  possibility  of  unsupervised  children 
operating  them.  The  subject 
noncompliance  makes  RAP  activation 
possible  by  means  other  than  those 
allowed  for  in  Standard  No.  118,  and  it 
therefore  increases  the  risk  to 
occupants,  particularly  children,  of  an 
event  that  the  standard  is  designed  to 
protect  against. 

In  addition,  NHTSA  denied  a 
somewhat  similar  1996  Ford  Motor 
Company  petition  (62  FR  51500)  in  part 
because  the  involved  vehicles  were 
minivans  which  are  considered  family 
vehicles  in  which  the  presence  of 
children  is  more  likely  than  in  other 
types  of  vehicles.  The  same  argument 
applies  to  many  of  the  subject  GM 
vehicle  models.  According  to  GM, 
569,163  of  the  affected  vehicles,  or  more 
than  58  percent,  are  sport  utility 
vehicles  with  passenger  and  cargo 
capacity  that  makes  them  suitable  as 
family  vehicles. 

We  also  note  that  the  NHTSA  grant  of 
the  related  petition  involving  Cf^SL 
illumination  by  the  same  "sneak" 
circuit  mechanism  which  can  cause 
RAP  activation  does  not  influence  our 
decision.  In  the  case  of  the  CHMSL 
problem,  the  lamp  could  be 
inadvertently  illuminated  by  use  of  the 
hazard  flasher  switch,  but  the 
illumination  was  only  momentary.  That 
is.  it  only  occurred  while  the  switch  was 
being  held  in  the  bottomed-out  position. 
Release  of  the  switch  always  tiirned  the 
lamp  off.  In  contrast,  RAP  activation 
caused  by  the  "sneak"  circuit  condition 
results  in  a  timed  interval  of  20  minutes 
in  which  the  power  windows  can  be 
used.  This  condition  can  result  even  if 
only  momentary  bottoming  of  the 
switch  occurs.  Once  activated,  the  RAP 
is  set  to  an  "on"  status  and,  unlike  the 
CHMSL,  releasing  the  hazard  flasher 
pushbutton  as  occurs  in  normal  use 
does  not  deactivate  the  RAP  feature. 

For  the  reasons  expressed  above,  it  is 
hereby  decided  that  GM  has  not  met  its 
burden  of  persuasion  that  the  subject 
noncompliance  is  inconsequential  to 
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motor  vehicle  safety,  and  its  petition  is 
denied. 

(Authority:  49  U.S.C.  301118,  301120; 
delegations  of  authority  at  49  CFR  1 .50 
and  501.8) 

Issued  on;  September  27.  2001. 
Stephen  R.  Kratzke. 

Associate  Administrator  lor  Sajety 
Performance  Standards. 
[FR  n(x;.  01-24724  Filed  l(V2-fll;  8;45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-9036:  Notice  2] 

Mazda  Motors  Corporation;  Grant  of 
Application  for  Decision  That 
Noncompliance  Is  Inconsequential  to 
Motor  Vehicle  Safety 

Mazda  Motors  Corporation  (Mazda) 
has  determined  that  certain  1994  model 
Mazda  Navajos  and  1994  through  2000 
model  Mazda  B-Series  trucks  do  not 
meet  the  rim  marking  requirements  of 
paragraphs  S5.2(a)  and  S5.2(c)  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  120,  "Tire  Selection  and 
Rims  for  Motor  Vehicles  Other  Than 
Passenger  Cars."  Pursuant  to  49  U.S.C 
30118(d)  and  30120(h),  Mazda 
petitioned  for  a  determination  that  these 
noncompliance  are  inconsequential  to 
motor  vehicle  safety  and  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defect  and  Noncompliance 
Reports." 

Notice  of  receipt  of  the  application 
was  published  on  May  1.  2001,  with  a 
30-day  comment  period  (66  FR  21820). 
NHTSA  received  no  comments  on  this 
application. 

Mazda  stated  that  approximately 
218.000  vehicles  were  manufactured 
with  rims  that  are  not  marked  with  the 
letter  "T ',  identif>-ing  The  Tire  and  Rim 
Association  as  the  source  of  the  rims' 
nominal  dimensions.  Paragraph  S5.2(a) 
requires  that  rims  be  marked  with  a 
designation  indicating  a  publication  in 
which  the  rims'  dimension 
specifications  are  available. 

Also,  the  rims  on  these  vehicles  are 
not  marked  with  the  "DOT"  symbol, 
indicating  certification  of  compliance 
with  all  applicable  motor  vehicle  safety 
standards,  as  required  bv  paragraph 
5.2(c). 

According  to  Mazda,  the  marking 
required  in  paragraph  S5.2(a)  to  identify 
the  source  of  the  rim  dimension 
specifications  has  no  effect  on  the  tire/ 
rim  performance.  The  tires  and  rims  on 
the  noncompliant  vehicles  are  properly 


matched  and  are  appropriate  for  the 
load  carrving  characteristics  of  these 
vehicles.  Paragraph  S5.2(a)  lists  several 
publications  in  which  vehicle  rim 
dimension  specifications  may  be 
published,  including  "The  Tire  and  Rim 
Association,"  "Japanese  .^utomobiit^ 
Tire  Manufacturers'  Association.  Inc.," 
and  the  "European  Tyre  and  Rim 
Technical  Organization."  According  to 
Mazda,  a  comparison  of  the  dimension 
specifications  for  rims  of  the 
appropriate  size  and  type  indicatpd  thdt 
the  dimensions  listed  in  these 
publications  are  essentiallv  identical. 
Therefore,  rims  of  the  correct  size,  with 
dimension  specifications  listed  in 
several  of  the  sources  designated  in 
paragraph  S5  2(a).  would  be  appropriate 
for  these  vehicles.  The  rims  in  question 
are  14X6.01  and  15X7.01,  which  Mazda 
stated  are  commonlv  available  in  thf 
U.S.  With  respect  to  the  DOT  svmbol 
marking,  Mazda  stated  that  the  rims 
comply  with  all  federal  requirements 
that  may  have  an  impact  on  motor 
vehicle  safety  and,  therefore,  it  does  not 
believe  this  iioncomplianc;e  with 
paragraph  S5.2(c)  would  result  in  safety 
related  problems. 

The  agency  believes  the  true  mpasurn 
of  inconsequentiality  with  respect  to  the 
noncompliance  with  paragraph  S5.2(a) 
is  the  likelihood  that  inappropriate  rims 
may  be  installed  on  these  vehicles,  sint;^ 
the  rims  are  not  market  to  indicate  the 
source  of  the  rims'  dimension 
specifications.  Based  on  the  informatif)n 
provided  by  Mazda,  the  omission  oi  \hf 
symbol  designating  the  publication  in 
which  the  rim  dimension  spet  ific;ations 
will  not  likely  result  in  the  use  t)f  rims 
with  dimensions  that  are  not 
appropriate  for  the  vehicle.  The  rim  size 
is  properly  labeled  on  these  rims  and 
the  dimension  specifications  for  these 
rims  are  essentially  identical  in  several 
of  the  publications  listed  in  the 
standard.  Since  it  is  highly  unlikelv  that 
a  replacement  rim  of  the  proper  size  and 
type  would  have  dimensions  that  are 
unsuitable  for  the  Mazda  vehicles,  and 
the  recommended  tire  sizels)  and 
associated  rim  size(s)  are  stated  on  the 
certification  and/or  tire  information 
labels,  the  agency  believes  th(> 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

The  "DOT  "  svmbol  is  marked  on 
tires,  tire  rims,  motor  vehicle  (>quipment 
iterris,  and  motor  vehicles  to  certify' 
compliance  with  various  safetv 
standards.  The  agenc\  regards  the 
noncompliance  with  paragraph  S5.2{c) 
as  a  failure  to  comply  with  the 
certification  requirements  of  49  U,S,C, 
30115,  and  not  a  compliance  failure 
requiring  notification  and  remedy. 


In  consideration  of  the  foregoing. 
\HTS.-\  has  decided  that  the  applicant 
has  met  the  burden  of  persuasion  that 
noncompliance  with  FMVSS  No.  120. 
paragraph  S5.2(a)  is  inconsequential  to 
motor  vehicle  safety  Additionally,  the 
noncompliance  with  paragraph  S5.2(c} 
is  inconsequential  to  motor  vehicle 
safety  and  a  failure  to  comply  with 
rertification  requirements.  Accordingly. 
Mazda  s  application  is  granted  and  the 
company  is  exempted  from  providing 
the  notification  of  the  noncompliance 
that  would  be  required  by  49  U.S.C. 
301 18.  and  from  remedying  the 
noncompliance,  as  would  be  required 
by  49  U.S.C.  30120. 

(49  U.S.C.  301 1 1 8,  ,301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  September  27,  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FRDoc  01-24726  Filed  10-2-01;  8:45  am) 

BltLIKG  CODE  49i(>-59-l» 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traflic  Safety 
Administration 

[Docket  No.  NHTSA  2001  -1 0696.  Nottc:*  1 1 

Volkswagen  of  America,  inc.:  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

N'oikswagen  ni  Ain>T;i  .i    hn 
iA'olkswageii;,  lici>,  (leteriiiini'O  that 
approximateh  2Jrv(iiHi  vrhicles 
produced  honi  197"  i.    \ia;u<t  6.  2001, 
do  not  meet  the  iaheinic  P-iji.-n  ments  of 
paragraph  S.T  .-ill'   ^  !  ! '"ifr,,;  Motor 
Vehicle  Safety  htami.iici  ilM\  bS)  No. 
120  "Tire  Selection  and  Rims  for  Motor 
\ehic  les  Other  than  Passenger  Cars". 
Pursuant  to  49  U.S.C.  30118(d)  and 
.iOl 20(h),  \'olkswagen  has  petitioned  for 
a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safetv  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
573.  "Defec  1  and  Noncompliance 
Reports. 

This  notice  of  receipt  of  an 
a[)plic  ation  is  published  under  49 
use.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  noncompliant  vehicles  were 
produced  bv  X'olkswagen  AG  and  were 
imported  by  X'olkswagen.  The 
noncompliance  relates  to  multipurpose 
passenger  vehicles  produced  and 
imported  under  the  Vanagon  and 
Eurovan  model  designations.  In  these 
vehicles,  Volkswagen  did  not  include 
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tire  size,  rim  designation  and 
recommended  cold  inflation  pressure  on 
the  certification  label  specified  by  49 
CFR  Section  567.4,  but  rather  utilized 
the  option  in  S5.3(b)  of  FKfV'SS  120  and 
provided  a  separate  label  attached  to  the 
driver  side  B-pillar.  The  separate  tire 
information  label  did  not  list  the  gross 
vehicle  weight  rating  (GVWR)  and  gros.s 
axle  weight  rating  (GAWR)  of  the 
vehicle  because  those  weights  were 
identified  on  the  Section  567  4 
certification  label  which  is  also  affixed 
to  the  driver  side  B-pillar. 

Volkswagen  believes  that  the  failure 
of  the  tire  information  label  on  the 
driver's  side  B-pillar  to  include  the 
vehicle  weight  values  is  at  a  minimum 
inconsequential  for  motor  vehicle  safety 
because  the  weights  are  included  on  the 
certification  label  which  is  also 
mounted  on  the  driver  side  B-pillar  of 
the  vehicle.  Any  consumer  who  is 
interested  in  the  vehicle  weights  would 
be  able  to  find  those  values  on  the 
certification  label  where  they  are 
included  pursuant  to  the  requirements 
of  Section  567.4 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401.  400 
Seventh  Street,  SW,  Washington.  DG 
20590  It  is  requested  that  two  copies  be 
submitted.  | 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  m 
the  Federal  Register  pursuant  to  the 
authority  indicated  below 

Comment  closing  date:  November  2, 
2001. 

(49  use.  30ina.  301120.  delegations  of 
authority  al  49  CFR  1  50  and  iOl  81 

Issued  on:  Septemb»er  27   2001 
Stephen  R.  Kratzke. 

Assoriotf  Administrator  for  Safety 

Pfrformancp  Standards 

(FR  Doc.  01-24725  Filed  10-2-01    8:45  am] 

BtLUNG  CCXIE  4nO-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10695;  Notice  1] 

Volltswagen  of  America,  Inc.;  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Volkswagen  of  America,  Inc. 
(Volkswagen),  has  determined  that 
approximately  5.772  vehicles  produced 
between  fulv  2000  and  June  22,  2001,  do 
not  meet  the  labeling  requirements  of 
paragraph  55. 3(b)  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
120  "Tire  Selection  and  Rims  for  Motor 
Vehicles  Other  than  Passenger  Cars". 
Pursuant  to  49  U  S.C.  30118(d)  and 
30120(h).  Volkswagen  has  petitioned  for 
a  determination  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Section  573.  "Defect  and 
Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
use  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  noncompliant  vehicles  were 
produced  by  Audi  AG  and  were 
imported  by  Volkswagen.  The 
noncompliance  relates  to  MPV  vehicles 
produced  and  imported  under  the  Audi 
Allroad  Quattro  model  designation.  In 
these  vehicles,  the  manufacturer  did  not 
include  tire  size,  rim  designation  and 
recommended  cold  inflation  pressure  on 
the  certification  label  specified  by  49 
CFR  Section  567,  but  rather  utilized  the 
option  in  S5.3(b)  of  FMVSS  120  and 
provided  a  separate  label  attached  to  the 
driver  side  B-pillar.  The  separate  tire 
information  label  did  not  list  the  gross 
vehicle  weight  rating  (GVWR)  and  gross 
axle  weight  rating  (GAWR)  of  the 
vehicle  because  those  weights  were 
identified  on  the  Section  567.4 
certification  label  which  is  also  affixed 
to  the  driver  side  B-pillar. 

Volkswagen  believes  that  the  failure 
of  the  tire  information  label  on  the 
driver's  side  B-pillar  to  include  the 
vehicle  weight  values  is  at  a  minimum 
inconsequential  for  motor  vehicle  safety 
because  the  weights  are  included  on  the 
certification  label  which  is  also 
mounted  on  the  driver  side  B-pillar  of 
the  vehicle  Any  consumer  who  is 
interested  in  the  vehicle  weights  would 
be  able  to  find  those  values  on  the 
certification  label  where  they  are 
included  pursuant  to  the  requirements 
of  Section  567.4  are  visible  when  the 
door  is  open 


Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  to  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  In 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  2, 
2001. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1,50  and  501.8) 

Issued  on:  September  27.  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  01-24727  Filed  10-2-01:  8:45  am] 

nUJNG  COOC  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  F*rograms 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason{s}  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 
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3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  or  exemption 
applications. 


Meaning  of  Application  Number 
Suffixes 

N — New  application. 
M — Modification  request. 
PM — Party  to  application  with 
modification  request 


Issued  111  \\  ,!■-(,  I  ;:k;ton.  LK,  on  SeptemDer 
28.  2001 
).  Suzanne  Updyepcth 

Director,  Ufjice  o)  Hazardous  Materials. 
Exemptions  and  Approvals. 


Application  No 


Applicant 


Reason  for  delay 


Estimated  date 
of  completion 


New  Exemption  Applications 


11862-N 

11927-N 

12248-N 

12290-N 

12353-fJ 

12355-N 

12381-N 

12406-N 

12412-N 

12434-N 

12440-N 

12456-N 

12497-N 

12571-N 

12574-N 

12586-N 

12587-N 

12588-N 

12591-N 

12623-N 

12629-N 

12630-N 

12634-N 

12644-N 

12648-N 

12650-N 

12658-N 

1267Q-N 

12674-N 

12677-N 

12679-N 

12694-N 

12695-N 

12702-N 

12728-N 

1281&-N 

7060-M  . 

8086-M  . 

8308-f^  . 

830&-M  . 

8554-f^ 

10695-M 

11202-»^ 

11244-M 

11316-M 

11537-M 

11769-M 

11769-M 

11769-M 

11798-f^ 

11911-fWl 

12084-M 

12184-M 

12581-M 

12633-M 


The  BOC  Group,  Murray  Hill,  NJ  

Alaska  P^^anne  Lines,  Inc  .  Seattle  WA  

Ciba  Speciality  Chemicals  Corp    High  Point  NC  

Savage  Industnes.  Inc  .  Pottstown  PA  , 

Monson  Companies,  South  Portland,  ME 

Union  Tanl<  Car  Company,  East  Chicago   IN  , 

Ideal  Ctiemical  &  Supply  Co    Memphis  TN  

Occidental  Chemical  Corporation  Dallas  TX  

Great  Westem  Chemical  Company   Portland  OR 

Salmon  Air,  Salmon  ID  

Luxfer  Inc  ,  Riverside,  CA     

Baker  Hughes,  Houston.  TX  

Henderson  International  Technologies  Inc    Richardson  TX 

Air  Products  &  Chemicals.  Inc    Allentown,  PA  

Weldship  Corporation,  Bethlehem.  PA  

Wilsonart  International  Inc  .  Temple  TX  

Georgia-Pacific  Corp  .  Crossett  AR      

El  Dorado  Chemical  Co    Creve  Ceour  MO  

SGL  Cart)on,  LLC,  Morgantown   NC  

General  Chemical  Corporation  Parsippany  NJ  

Westem  Sales  &  Testing  of  Amanllo  Inc    Amaniio,  TX 

Chemetall  GmbH  Gesellschaft,  Langelseium  DE 

Norman  International,  Los  Angeles  CA  

Global  Composites  Intemational.  Inc  ,  San  Dimas  CA  

Stress  Engineenng  Services,  Inc    Houston  TX  

Coleman  Powermate,  Inc    Keamey  NE       

Montgomery  Manufactunng  Company  Kennedale  TX  

Taylor-Wharton,  Theodore,  AL  

G&S  Aviation,  Donnelly,  ID  

Austin  Powder  Co  .  Cleveland.  OH  

Applied  Companies  Santa  Clanta.  CA  

Illbruck  Sealant  Systems,  Inc    Minneapolis  MN  

Glotjal  Composites  Intemational.  Inc    San  Dimas  CA  

Los  Crespos  Cylinders,  Anasco  PR  

Eagle-Picher  Technologies,  LLC  Joplm  fy40 

BBI-Biotech  Research  Latxjratones  Inc    Gaithersburg  MD 

Federal  Express,  Memphis,  TN 

The  Boeing  Co  (Mil  Aircraft  &  Missiles  Sys  Group)   Seattle 

Tradewind  Enterpnse,  Inc  ,  Hillstx>ro.  OR  

American  Couner  Express  Corporation  Miramar  Ft  

Onca  USA  Inc  ,  Englewood.  CO  

3M  Company.  St  Paul,  MN     

Newport  News  Shipbuilding  &  Dry  Dock  Co    Newport  News 
Aerospace  Design  &  Development  Inc    Longmont,  CO 

TRW  Automotive  Queen  Creek.  A2    

JCI  Jones  Chemicals.  Inc    Milford,  VA  

Great  Westem  Ctiemical  Company,  Portland  OR       

Great  Westem  Ctiemtcal  Company,  Portland  OR 

Hydnte  Chemical  Company,  Brooktield  Wl  

Anderson  Developnwnl  Company  Adnan  Ml  

Transfer  Flow,  Inc  .  Chico  CA  

Honeywell  Intemational,  Inc  .  Mornstown  NJ  

Weldship  Corporation,  Bethlehem  PA  

Nat'l  Aero  &  Space  Admn  (NASA),  Goddard  Space  Ctr    GreenOelt 

MD 
Isolair  Helicopter  Systems  Troutdale  OR  


WA 


VA 


10/31/2001 

10/31/2001 

ia'31/2001  * 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

11/30/2001 

11/30/2001 

11/30/2001 

11/30/2001 

12A)1/2001 

12/31/2001 

12/31/2001 

12/31/2001 

12/31/2001 

12/31/2001 

12/31/2001 

12/31/2001 

1V30/2001 

11/30/2001 

11/30/2001 

12/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

11 '30/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

10/31/2001 

11/30/2001 

11/30/2001  ■ 

10/31/2001 

10/31/2001 

12/31/2001 

11/30/2001 

10/31/2001 

11/30/2001 


I 


50502 


Federal  Register/ Vol.  66,  No.  192/ Wednesday,  October  3,  2001 /Notices 


[FR  Doc,  01-24736  Fil^d  10-2-01:  H:45  am] 
BILUNG  CODE  4910-60-M 


DEPARTMEhfT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0139] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
,  Administration,  Department  of  Veterans 
Affairs 
action:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PR.M  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice  This 
notice  solicits  comments  for  information 
needed  to  determine  eligibility  to 
reinstate  government  life  insurance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  3.  2001 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  f.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  or  e-mail: 
in7initess@vba.vo  gov.  Please  refer  to 
"0MB  Control  No  2900-0139"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  I.  Kessinger  at  (202)  273-7079  or 
FAX  (202!  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracv  of  VBA's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (4) 
wdvs  to  minimize  the  burden  of  the 
collection  nf  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
tec;hnology 

Title:  Notice — Payment  Not  Applied 
(Government  Life  Insurance),  VA  Form 
2*-4499A. 

OStB  Control  \'umber:  2900-0139. 

Type  of  Rpview:  Extension  of  a 
c:urrently  approved  collection. 

Abstract:  This  notice  solicits 
comments  for  information  needed  to 
determine  eligibility  to  reinstate 
government  life  insurance. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  300  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Sumber  of  Respondents: 
1.200. 

Dated:  September  24.  2001. 
Bv  direction  of  the  Secretary. 

Donald  I..  Neilson. 

Dm-ctur.  Information  Management  Senice 
[FR  Doc.  01-24763  Filed  10-2-01;  8:45  am] 

BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0149] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  The  Veterans  Benefits 

Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork.  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  convert  to  a  permanent  plan 
of  insuranc:e. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 


coUfiction  of  information  should  be 
received  on  or  before  December  3,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0149"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J,  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Conversion 
(Government  Life  Insurance).  VA  Form 
29—0152. 

OMB  Control  Number:  2900-0149. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
insured  to  convert  to  a  permanent  plan 
of  insurance.  VA  uses  the  information  to 
initiate  the  processing  of  the  insured's 
request  to  convert  his/her  term 
insurance. 

Affected  Public:  Individuals  or 
households.  • 

Estimated  Annual  Burden:  1,125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
4,500. 

Dated:  September  25,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  01-24764  Filed  10-2-01;  8:45  am] 

BILUNG  CODE  8320-01 -P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0583] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Veterans  Health 
Administration,  Department  of  \'eterdns 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  November  2,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb.  Information  Management 


Service  (045A4).  Department  of 
Veterans  Affairs.  810  Vermont  .XvrruK' 
NW..  Washington.  DC  20420.  i2()..'    2".-(- 
8030.  F.AX  (202)  273-59H1  or  i-n:ail  to 
denise. mclamh'&nuiil  va  i;(>\    PIimm- 
refer  to  "OMB  Control  No   29()()-()'iH  i 
SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  for  Informed  Con.Miit 
for  Patient  Care  (title  38  CFR  17.32), 

OSfB  Control  Sumher:  2900-0.583 

Type  of  Review  Reinstatemt^nt 
without  change,  of  a  previoush 
approved  collection  for  which  apprMWii 
has  expired 

Ahstrnct.The  information  <  nlh-(  tmn 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  m  the  'ssue 


paragraph  (e)(l){i).  in  the  first  line, 
"cost-type  "  should  read'  a  cost-type  ". 

|FR  Dor.  Cl-22424  Filed  10-2-01:  8  45  ami 

BILLING  CODE   '505  01    D 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  226  and  252 

[DFARS  Case  2000-0024]  i 

Defense  Federal  Acquisition 
Regulation  Supplement;  Utilization  of 
Indian  Organizations  and  Indian- 
Owned  Economic  Enterprises 

Cnnvctvnn  i 

!n  rulf  dnrument  01-22424  beginning 
on  pag*^  47110  m  the  is>uf'  of  Tuesday. 
Septembpr  1 1,  2001 .  m.tkf  the  following 
f.nrrections 

1   On  pai^^>  4"!  10,  in  tin-  third 
column.  und'T  th*'  hfddint; 
ADDRESSES  in  thf  -.»■(. md  paragraph. 
■'Casp  2000-024    '  should  n'ad    C.asu 
2000-D024  •■. 

226.104    [Corrected] 

2,  On  page  47111.  in  the  second 
column.  sff:tlon  226,104.  in  the 
dmpndator\'  text   '22")  104  '  shwiild  rt^ad 
■■22b, 104' 

252.226-7001     [Corrected] 

3   (Jn  tht'  <din>'  page,  in  the  third 
column,  in  -.»>(  tion  252.22()-7001,  in 
paragraph  (hi.  in  the  first  line  ■rnnfr.ii  t 
"  should  reaci  '  Contrac  tup 

4,  On  thf  sann'  [)ag(',  in  thf  >.ini>' 
column,  in  thf  same  stn.tion,  in 
paragraph  ic;.  in  the  fifth  hn>'.    <ind 
should  read  "an   ' 

,T  On  the  same  page  in  the  same 
column,  in  the  same  section,  in 
paragraph  !d)i  1  i.  in  th>-  fir^t  liiu'  "59  " 
should  rear!    50 

6,  CJn  th»'  lame  \id^2.y\  in  th*'  sani'' 
column,  in  thf  sanv  sci  tmn.  in 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARS  Case  2000-0302] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Caribbean 
Basin  Country  End  Products 

Correction 

In  rule  document  01-22425  beginning 
on  page  47112  in  the  issue  of  Tuesday. 
September  11,  2001,  make  the  following 
corrections: 

1.  On  page  47112.  in  the  third 
column   under  the  heading 
ADDRESSES  .  in  the  second  paragraph, 
in  the  eighth  line.  "  (703)  602-0950  ' 
should  read  "  (703)  602-0350  ". 

252.225-7007     [Corrected] 

2.  On  page  471!.!,  in  the  sectjiid 
column,  in  section  252.225-7007.  in  the 
first  line,  paragraph  "(A)  "  should  read 
paragraph  ■'(a)  ",  . 

252.225-7021     [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  section  252.225-702  1.  in 
paragraph  (e)  (4).  in  the  first  line. 
"Chapter  98,  Subchapter  MH     should 
read  "Chapter  98,  ". 

IKR  f)M,    fi-22425  Filed  10-2-01.  H:4,')  ani| 

BILLING  CODE   '50i-01-D 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  253 
[DFARS  Case  2001-0004] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Reporting 
Requirements  Update 

Correction 

In  rule  document  01-22420  beginning 
on  page  47096  in  the  issue  of  Tuesda\ . 


September  11,  2001,  make  the  following 
correction: 

253.204-70    [Corrected] 

On  page  47103.  in  the  third  column, 
in  section  253.204-70,  in  paragraph 
(B)/5/  'Code  E  ■  should  read   "Code  E — 

IFR  Doc,  {:i-22420  Filfd  10-2-01;  H:4.t  am] 
BILUNG  CODE  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7039-4] 
RIN  2060-AG27 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Boat 
Manufacturing 

(Airrt^ction 

in  rule  document  01-20895  beginning 
on  page  44218  in  the  issue  of 
Wednesday.  August  22.  2001.  make  the 
following  corrections: 

§63.5710    [Corrected] 

1.  On  page  44235.  in  the  second 
column,  in  ^63.5710  (c;).  in  the  si.xth 
line  from  the  bottom.  '  PVi)p=weighted- 
average  MACT  model  point  value  for 
each  open  molding  operation  (PVk, 
PVp,,.  PV,  <,,  PVPVrK,  and  PVPY,,,) 
inc;luded  in  the  average,  kilograms  of 
HAP  per  megagram  of  material  applied" 
should  read  '■PV'()i.= weighted-average 
MACT  model  point  value  for  each  open 
molding  operation  (PVr,  PVpt;,  PV(  <,, 
PV|K,  and  PV'rc)  included  in  the 
average,  kilograms  of  HAP  per 
megagram  of  material  applied  ". 

§63.5779    [Corrected] 

2  On  page  44246,  in  Table  3  to 
Subpart  \'VV.  in  the  second  column,  in 
t}63.5779,  "b.  Atomized  plus  vacumm  " 
should  read  "b.  Atomized  plus 
vacuum". 


IKK  D(>(  ,  (:i-20Hq.^,  V\V 
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Wednesday, 
October  3,  2001 


Part  II 


Department  of  the 
Treasury 


Office  of  Foreign  Assets  Control 


31  CFR  Parts  586  and  58"" 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  Kosovo  Sanctions 
Regulations;  Federal  Republic  of 
Yugolsavia  (Serbia  and  Montenegro) 
Milosevic  Regulations;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  586  and  587 

Federai  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  Kosovo  Sanctions 
Regulations;  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro) 
Milosevic  Regulations 

AGENCY:  Office  of  Foreign  Asset.s 

Control,  Treasur>'. 

ACTION:  Amendments;  Interim  Final 

rule. 

summary:  Thp  Office  (if  Fnreit^n  .Assets 
Control  of  the  US.  Department  of  the 
Treasury  is  amendmg  existing 
regulations  and  adding  new  regulations 
consistent  with  Executive  Order  1  .ny2 
of  January  17.  2001.  which  lifts  certain 
economic  sanctions  imposed  with 
respect  to  the  Federal  Republic  nf 
Yugoslavia  (Serbia  and  Montenegm) 
pursuant  to  Executive  Orders  13088  of 
June  9,  1998.  and  13121  of  April  30. 
1999.  while  maintaining  and  mfjdifving 
sanctions  targeted  against  members  and 
supporters  of  the  regime  of  former 
President  Slobodan  Milosevic  and 
certain  persons  under  open  indictment 
by  the  International  Criminal  Tribunal 
for  the  former  Yugoslavia. 
dates:  Effectivp  Date  October  3.  2001. 
Comments:  Written  comments  must 
be  received  no  later  than  December  i. 
2001   (>)mments  may  be  sent  either  via 
regular  mail  tn  David  \V.  Mills.  Chief. 
Policv  Planning  and  Program 
Management  Division.  Office  of  Foreign 
Assets  Control  Department  of  the 
Treasury.  1500  Pennsylvania  Ave.  NVV, 
Annex — 2d  Floor.  Washini^ton.  DC 
20220.  or  via  (3FAC  >  Web  site  {http:// 
\\M-w  treas.gov/ofac). 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I   Pintff,  .■\(.tmg  ( 'hief  .it 
Licensing,  tel..  202/b22-2480.  or 
Barbara  C.  Hammerle,  Chief  (Counsel, 
tel.;  202/622-2410.  Office  of  Foreign 
Assets  Cnntrr)l.  Department  of  the 
Treasure  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  .\vailability 

This  document  is  available  as  an 
electrtjnic  file  rin  The  Federal  Bulletin 
Board  the  dav  of  publication  in  the 
Federal  Register  Bv  modem,  dial  202/ 
512-l.i87  and  typ.'    -GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  fr;r  downloading 
without  (barge  in  .ASCni  and  .Adobe 
.■\crobat7  readable  ('PDF!  formats   For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page). 
Telnet  or  FTP  protocol  is: 


fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Offices  Internet 
homepage:  http://ww\^:treas.gov/ofac.  or 
in  fax  form  through  the  Office's  24-hour 
fax-on-demand  service:  call  202/622- 
0077  using  a  fax  machine,  fax  modem, 
or  (within  the  United  States)  a  touch- 
tone  telephone. 

Background 

In  Executive  Order  13088  of  |une  9. 

1998  (63  FR  32109.  June  12.  1998). 
President  Clinton  declared  a  national 
emergency  with  respect  to  the  actions 
and  policies  of  the  Governments  of  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  (the  •■FRY(S&M)"}  and 
the  Republic  of  Serbia  regarding  Kosovo 
and  imposed  sanc:tions  with  respect  to 
those  governments,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701-1706)  CIEEPA').  Executive 
Order  13088.  which  was  effective  at 
12:01  am  eastern  daylight  time  on  June 
10    1M98,  blocked,  with  certain 
exceptions,  all  property  and  interests  in 
propert\  of  the  Governments  of  the 
FRY(S&M).  the  Republic  of  Serbia,  and 
the  Republic  of  Montenegro  within  the 
United  States  or  within  the  possession 
or  control  of  U.S.  persons  (including 
foreign  branches)  It  also  prohibited  all 
new  investment  by  U.S.  persons  in  the 
territorv  of  the  Republic  of  Serbia  and 
the  approval  or  other  facilitation  bv  US. 
persons  of  other  persons'  new 
investment  in  the  territory-  of  Serbia.  In 
implementation  of  Executive  Order 
13088.  the  Office  of  Foreign  Assets 
Control  ("OFAC")  issued  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  Kosovo  Sanctions 
Regulations,  31  CFR  part  586  (63  FR 
54576,  October  13.  1998). 

In  Executive  Order  13121  of  April  30. 

1999  (64  FR  24021.  May  5.  1999).  the 
President  responded  to  the  c:ontinuing 
human  rights  and  humanitarian  crises 
in  Kosovo  bv  aincndiriH  Executive  Order 
13088  to  broaden  the  scope  and  nature 
of  the  sanctions  previouslv  imposed  on 
the  FRY(S&M).  Executive  Order  13121 
expanded  the  blocking  regime  imposed 
on  the  assets  of  the  CJovernments  of  the 
FRY(S&M).  the  Republic  of  Serbia,  and 
the  Republic  of  Montenegro  by  revoking 
an  exemption  for  certain  financ:ial 
transactions  provided  in  Executive 
Order  13088  (as  previously 
implemented  in  ^  586.201(c));  banned 
all  U.S.  exports  and  reexports  to  and 
imports  from  the  FRY(Si<(M)  or  the 
Governments  of  the  FR'^'(S&M).  the 
Republic  of  Serbia,  or  the  Republic  of 
Montenegro:  and  prohibited  any 


transaction  or  dealing  by  a  U.S.  person 
related  to  trade  with  or  to  the  FRY(S&M) 
or  the  Governments  of  the  FRY(S&M). 
the  Republic  of  Serbia,  or  the  Republic 
of  Montenegro. 

On  January  17.  2001.  in  light  of  the 
peaceful  democratic  transition  begun  by 
the  newlv  elected  leaders  in  the 
FRY(S&M).  the  President  issued 
Executive  Order  13192.  which  took 
effect  on  January  19.  2001.  Executive 
Order  13192  further  amended  Executive 
Order  13088.  as  revised  by  Executive 
Order  13121.  to  lift  with,  respect  to 
future  transactions,  remaining  sanctions 
imposed  on  the  Governments  of  the  FRY 
(S&M)  and  the  Republic  of  Serbia. 
(Sanctions  imposed  on  the  Government 
of  the  Republic  of  Montenegro  under 
Executive  Order  13088  previously  had 
been  suspended  by  OFAC  general 
licenses.)  Consistent  with  the  lifting  of 
the  remaining  sanctions  on  a 
prospective  basis,  OFAC  is  taking 
separate  steps  to  remove  all  entries  for 
individuals  or  entities  identified  by  the 
term  "[FRYK]"  from  appendix  A  to  31 
CFR  chapter  V.  Executive  Order  13192 
also  further  amended  Executive  Order 
13088  to  impose  sanctions  on 
designated  family  members,  supporters, 
and  members  of  the  regime  of  former 
FRY(S&M)  President  Slobodan 
Milosevic,  as  well  as  on  individuals 
under  open  indictment  by  the 
International  Criminal  Tribunal  for  the 
former  Yugoslavia  (the  "ICTY"').  and 
other  specified  parties. 

OFAC  is  amending  part  586  to  chapter 
V  of  31  CFR  to  reflect  the  lifting  of 
certain  economic  sanctions  relating  to 
the  FRY(S&M)  and  to  make  appropriate 
conforming  and  technical  changes  to  the 
regulations.  A  new  part  587  is  being 
added  to  chapter  V  of  31  CFR  to 
maintain  and  modify  sanctions  targeted 
against  designated  family  members, 
supporters,  and  members  of  the  regime 
of  former  President  Slobodan  Milosevic 
as  well  as  certain  persons  under  open 
indictment  by  the  ICTY.  and  other 
specified  parties. 

Amendments  to  Part  586 

Lifting  of  Certain  Sanctions. 
Explanatory'  notes  are  added  to 
paragraphs  (a),  (b),  and  (d)  of  §  586.201, 
and  the  existing  note  to  f?  586.201  is 
revised,  to  reflect  the  prospective 
elimination  by  Section  1(a)  of  Executive 
Order  13192  of  the  prohibition  on 
transactions  involving  property  and 
interests  in  propertv  of  the  Governments 
of  the  FRY(S&M),  the  Republic  of 
.Serbia,  and  the  Republic  of  Montenegro. 
Executive  Order  13192  also 
prospectively  lifts  the  ban  imposed 
pursuant  to  Executive  Order  13088,  as 
revised  by  Executive  Order  13121.  on 
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U.S.  exports  and  reexports  to  and 
imports  from  the  FRY(S&M),  as  well  as 
the  prohihition  on  transactions  or 
dealings  bv  U.S.  persons  relating  to 
trade  with' or  to  the  FRY(S&M). 
Consequently,  with  the  exception  of 
transactions  involving  property  or 
interests  in  property  of  designated 
family  members,  supporters,  and 
members  of  the  regime  of  former 
President  Slobodan  Milosevic,  as  weW 
as  certain  persons  under  open 
indictment  by  the  ICTY,  and  other 
specified  parties  (as  discussed  below 
with  respect  to  31  CFR  §  587.201(a)). 
transactions  on  or  after  January  19, 
2001,  by  U.S.  persons  involving  the 
FRY(S&M)  will  no  longer  fall  under  the 
scope  of  the  prohibitions  outlined  in 
part  586. 

An  explanatory  note  is  added  to 
§  586.204  to  reflect  the  prospective 
elimination  by  section  1(b)  of  Executive 
Order  13192  of  the  prohibition  on  all 
new  investment  by  United  States 
persons  in  the  territory  of  the  Republic 
of  Serbia  and  the  approval  and  other 
facilitation  by  United  States  persons  of 
other  persons'  new  investment  in  the 
territor>'  of  the  Republic  of  Serbia 
Consequently,  with  the  exception  of 
transactions  involving  property  or 
interests  in  property  of  persons 
designated  in  or  pursuant  to  31  CFR 
§  587, 201(a),  the  new  investment 
activities  of  United  States  persons  in  the 
territory-  of  the  Republic  of  Serbia  on  or 
after  January  19,  2001.  are  no  longer 
prohibited  by  §586.204. 

Previously  Blocked  Property.  Revised 
§  586.201(c)  implements  Section  1(a)  of 
Executive  Order  13192  by  continuing 
the  blocking  of  any  property  and 
interests  in  property  blocked  pursuant 
to  Executive  Order  13088  before  January 
19,  2001.  The  continued  blocking  of 
previously  blocked  property  is 
necessary  until  provision  is  made  to 
address  claims  or  encumbrances  with 
respect  to  such  property.  Because 
Executive  Order  13192  requires  all 
property  blocked  before  Januarv'  19. 
2001,  to  remain  blocked,  a  separate 
comprehensive  list  of  the  "[FRYK]" 
entries  being  removed  from  appendix  A 
to  31  CFR  chapter  V  is  available  to  the 
public  upon  request  from  OFAC's 
Compliance  Programs  Division  at  (202) 
622-2490,  Similar  lists  are  available 
with  respect  to  persons  whose  property 
and  interests  in  property  continue  to  be 
blocked  pursuant  to  part  585  of  31  CFR 
chapter  V.  See  61  FR  12  (Jan.  19.  1996); 
61  FR  24696  (May  16,  1996). 

Unblocking  of  Certain  Debt 
Notwithstanding  the  generally 
continued  blocking  of  previously 
blocked  property,  new  §586,51 7(a) 
authorizes  by  general  license  the 


unblocking  of  debt  obligations  lot  hidf^d 
within  the  rescheduling  of  Yugoslav 
debt  pursuant  to  the  New  Financ  lug 
Agreement  of  September  20.  1988. 
negotiated  between  the  Socialist  Federal 
Republic  of  Yugoslavia  and  the  London 
Club  of  commercial  banks  Section 
586.517(b)  pro\ides  for  casp-by-case 
review  of  requests  to  unblock  all  nthcr 
previously  blocked  debt.  Section 
586.517(c)  excludes  from  the  general 
license  transactions  with  any  person 
designated  in  or  pursuant  to  31  CFR 
§587. 201(a) 

Release  of  Certain  Blocked  Transjen 
Notwithstanding  the  generally 
continued  blocking  of  previously 
blocked  property,  new  §586  .'518 
authorizes  by  general  license  US 
financial  institutions  to  unblock  and 
return  to  the  remitting  party  certain 
funds  that  came  into  the  L'  S  finam  lal 
institution's  possession  or  control 
through  wire  transfers  or  check 
remittances  Funds  may  not  be 
unblocked  and  returned  if  they  were 
originally  destined  for  an  account 
established  on  the  books  of  a  U  S 
financial  institution  by  a  person  whose 
property  or  interests  in  property  were 
blocked  immediately  prior  to  January 
19,  2001,  or  if  they  were  remitted  by  or 
destined  for  any  person  designated  in  or 
pursuant  to  31  CFR  §587  201(a)  Under 
this  authorization,  funds  may  generalh 
be  returned  to,  among  others,  the 
Government  of  the  FRY(S&M),  the 
Government  of  the  Republu  of  Serbia, 
the  Government  of  the  Republic  of 
Montenegro,  or  any  persons  purporting 
to  act  for  or  on  their  behalf 

Funds  Held  at  C)\'erseas  Branches  of 
I'.S.  Financial  Institutions  .New 
§  586.519  provides  that  OFAC  will 
review  on  a  case-by-case  basis  requests 
to  unblock  deposit  accounts  established 
outside  the  United  States  at  overseas 
branches  of  U.S.  institutions 

Revision  of  Penalties  Provisions 
Subpart  G  of  part  586  is  revised  in 
certain  respects  to  describe  more  fullv 
OFAC's  procedures  in  order  to  enhance 
transparency  of  the  penalty  process. 

New  Part  587 — Sanctions  Relating  to 
Members  and  Supporters  of  the 
Milosevic  Regime 

In  addition  to  lifting  certain  of  the 
sanctions  on  the  Governments  of  the 
FRY(S&M)  and  the  Republic  of  Serbia. 
Executive  Order  13192  imposes 
sanctions  on  designated  family 
members,  supporters  and  members  of 
the  regime  of  former  President  Slobodan 
Milosevic,  as  well  as  certain  persons 
under  open  indictment  by  the  ICTY,  and 
other  specified  parties  A  new  pait  387 
is  added  to  chapter  V  of  31  CFR  to 
implement  these  ongoing  sanctions 


Subpart  B  of  part  .587  implements  the 
prohibitions  set  forth  in  Executive  Order 
13192.  Section  587.201(a)  implements 
.Section  1(a)  of  the  order  by  blocking  the 
property  or  interests  in  property  of 
persons  identified  by  the  President  in 
the  .^nnex  ff  the  order,  to  the  extent  the 
[iri'iinru     r  property  interests  are  in  the 
1  Tiiii'd  M.it,  ■.  hereafter  come  within  the 
i  inted  .stat'/h  or  are  or  hereafter  come 
within  the  possession  or  control  of  U.S, 
persons,  including  their  overseas 
branches.  Section  587.201(a)  also 
implements  Section  1(a)  by  blocking  the 
property  or  interests  in  property  of 
individuals  and  entities  determined  by 
the  Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State. 
either  (i)  to  be  under  open  indictment 
by  the  ICTY:  (ii)  to  have  sought  or  to  be 
seeking  through  illegitimate  means  or 
itherwise  to  maintain  or  re-establish 
illegitimate  control  over  the  political 
processes  or  institutions  or  the 
economic  resources  or  enterprises  of  the 
FRY!SKM),  the  Republic  of  Serbia,  the 
Republic  of  Montenegro  or  the  territory 
ijf  koso\  o;  (iii)  to  have  provided 
material  support  or  resources  to  any 
person  designated  in  or  pursuant  to 
§  587  201(a):  or  (iv)  to  be  owned  or 
contrfilled  by  or  acting  or  purporting  to 
act  directly  or  indirectly  for  or  on  behalf 
iif  any  person  designated  in  or  pursuant 
to  §  .t8"  jnila).  The  names  of  persons 
identified  by  the  President  or  designated 
by  the  Secretary  of  the  Treasury'  will  be 
inc  orporated  into  appendix  A  to  31  CFR 
(  hapter  \'  These  persons  are  referred  to 
throughout  the  regulations  as  "persons 
designated  in  or  pursuant  to 
§  587.201(a)." 

Section  587.201(b)  implements 
section  1(b)  of  Executive  Order  13192  by 
prohibiting  any  transaction  or  dealing 
within  the  United  States  or  by  a  United 
States  person,  wherever  located,  in 
property  or  interests  in  property  of  any 
person  designated  in  or  pursuant  to 
§587  201(a). 

Sections  587.202  and  587.203  detail 
the  effect  of  transfers  of  blocked 
[)rnperi\  in  violation  of  the  regulations 
and  the  required  holding  of  blocked 
prupert\  in  interest-bearing  blocked 
accounts  Section  587.204  implements 
section  l(d   if  tlie  Executive  Order  by 
prohibiting  an\  transaction  that  evades 
or  a\oids,  or  has  the  purpose  of  evading 
or  avoiding,  or  attempts  to  violate,  any 
of  the  prohibitions  set  forth  in  this  part. 
Conspiracies  formed  for  the  purpose  of 
engaging  in  a  prohibited  transaction  are 
also  prohibited. 

Section  587,205  provides  that  all 
expenses  incident  to  the  maintenance  of 
bloc  ked  physical  property  shall  be  the 
responsibility  of  the  owners  and 
operators  of  sue  h  property,  and  that 


I 
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such  expenses  shall  not  be  met  from 
blocked  hinds.  The  section  further 
provides  that  blocked  property  may,  in 
the  discretion  of  the  Director  of  OFAC. 
be  sold  or  liquidated  and  the  net 
proceeds  placed  in  a  blocked  interest- 
bearing  account  in  the  name  of  the 
owner  of  the  property. 

Section  587.206  details  exempt 
transactions.  The  exemptions  derive 
from  the  exemptions  set  out  in  section 
203(b)  of  EEPA  (50  L'.S.C   1702(b))  and 
relate  to  personal  communications, 
donations  of  articles  to  relieve  human 
suffering,  the  importation  and 
•■xportation  o^"  information  or 
informational  materials,  and  travel 

Subpart  C  of  part  587  defines  key 
terms  used  throughout  the  regulations 
and  subpart  D  sets  forth  interpretive 
sections  regarding  the  general 
prohibitions  of  subpart  B.  Section 
587.403  of  subpart  D  describes  the 
termination  and  acquisition  of  an 
interest  in  blocked  property  and 
§  587.404  explains  that,  subject  to 
certain  exceptions,  transactions 
incidental  and  necessary  to  the 
effectuation  of  a  licensed  transaction  are 
authorized. 

Section  587.405  provides  that  the 
prohibitions  of  §587  201  apply  to  the 
provision  of  services,  such  as  financial 
or  transportation  services,  performed  by 
U.S.  persons,  wherever  located.  Section 
587  406  makes  clear  that  even  while 
outside  the  United  States,  L'  S   persons 
are  prohibited  from  dealing  in  property 
in  which  a  person  designated  in  or 
pursuant  to  §  587  201(a)  has  an  interest. 
Sections  587.407.  587.408,  and  587  409 
explain  that  debits  generallv  mav  nnt  be 
made  to  a  blocked  account  to  pay 
obligations  to  any  person.  US  financial 
institutions  may  not  perform  und»^r 
existing  credit  agreements  with  a  person 
designated  in  or  pursuant  to 
§  587.201(a).  including  charge  or  debit 
cards  issued  to  such  a  person,  and  no 
US.  person  may  effect  a  setoff  against 
blocked  property 

Transactions  otherwise  prohibited 
under  part  587  but  found  to  be 
consistent  with  US  policy  may  be 
authorized  bv  one  of  the  genera) 
licenses  contained  in  subpart  E  or  by  a 
specific  license  issued  pursuant  to  the 
procedures  described  in  subpart  D  of 
part  501  of  31  CFR  chapter  V  Sections 
587.504,  587.505,  and  587  506  authorize 
U.S.  financial  institutions  to  make 
certain  transfers  of  funds  or  credit 
between  blocked  accounts,  to  debit 
blocked  accounts  for  normal  service 
charges,  and,  subject  to  certain 
conditions,  to  invest  and  reinvest 
blocked  assets.  Sections  537.507  and 
587.508  authorize  the  provision  of 
certain  legal  and  medical  services,  but 


require  that  receipt  of  payment  for  such 
services  must  be  specifically  licensed. 

Subpart  F  of  part  587  refers,  for  the 
recordkeeping  and  reporting 
requirements  of  this  part,  to  the 
Reporting  and  Procedures  Regulations 
in  subpart  C  of  31  CFR  part  501.  Subpart 
G  of  the  regulations  describes  the  civil 
and  criminal  penalties  applicable  to 
violations  of  the  regulations,  as  well  as 
the  procedures  governing  the  potential 
imposition  of  a  civil  monetary  penalty. 

Subpart  H  of  part  587  provides  certain 
administrative  procedures  applicable  to 
this  part  bv  reference  to  the  Reporting 
and  Procedures  Regulations  in  subpart 
D  of  31  CFR  part  501 .  which  contain 
provisions  relating  to  administrative 
procedures  Subpart  I  of  the  regulations 
sets  forth  a  Paperwork  Reduction  Act 
notice. 

Request  for  Comments 

Because  the  amendment  of  31  CFR 
part  586  and  the  addition  of  31  CFR  Part 
587  pursuant  to  Executive  Order  13192 
involve  a  foreign  affairs  function,  the 
provisions  of  Executive  Order  12866 
and  the  Administrative  Procedure  Act  (5 
U.S  C.  553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date   are  inapplicable.  However, 
because  of  the  importance  of  the  issues 
addressed  in  the  amendments  to  part 
586  and  the  introduction  of  part  587, 
comments  will  be  considered  in  the 
development  of  final  rules.  Accordingly, 
the  Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  c:onsi(leration  of  their  views 
(Comments  may  address  the  impact  of 
the  regulations  on  the  submitter's 
activities,  whether  ijf  a  commercial, 
non  commercial  or  humanitarian 
nature,  as  well  as  changes  that  would 
improve  the  clarity  and  organization  of 
the  regulations. 

Tht^'  period  for  suhinission  of 
comments  will  clo.se  December  3.  2001, 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  coninipnt  ptTiod  in  developing  final 
regulations  (Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  he  assured.  The 
Department  will  not  atxept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidt'ntiailv  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials 
whf^n  submittHd  bv  regular  mail  to  the 
person  submitting  the  comments  and 
will  not  consider  them  in  the 
developm«'nt  of  final  regulations.  In  the 


interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  regulations  will  be 
made  available,  not  sooner  than  lanuary 
2,  2002  and  will  be  obtainable  from 
OF  AC'S  Web  site  [http://www.treas.gov/ 
ofac).  If  that  service  is  unavailable, 
written  requests  for  copies  may  be  sent 
to:  Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury.  1500 
Pennsylvania  Ave.,  Annex  — 2d  Floor, 
N.W.  Washington,  DC  20220,  Attn; 
Merete  Evans. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  31  CFR  parts  586  and  587  are 
contained  in  31  CFR  part  501  (the 
"Reporting  and  Procedures 
Regulations").  Pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  those  collections  of 
information  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1505-0164.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  of  information  display's  a 
valid  control  number. 

List  of  Subjects 

31  CFR  Part  586 

Administrative  practice  and 
procedure.  Banks,  Banking,  Blocking  of 
assets.  Federal  Republic  of  Yugoslavia 
(Serbia  &  Montenegro).  Investments, 
Kosovo,  Montenegro,  New  investment, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Serbia. 

31  CFR  Part  587 

Admini-strative  practice  and 
procedure.  Banks,  Banking,  Blocking  of 
assets.  Credit,  Federal  Republic  of 
Yugoslavia  (Serbia  &  Montenegro), 
Investments,  Milosevic,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities,  Ser\ices. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  586  is  amended 
and  part  587  is  added  to  read  as  follows: 

PART  58&-FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  & 
MONTENEGRO)  KOSOVO  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  586 
is  revised  to  read  as  follows: 
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Authority:  3  U.S.C.  301;  31  U.S.C.  321(b): 
50  U.S.C.  1601-1651,  1701-1706;  E.O.  13088. 
63  FR  32109.  3  CFR.  98  Comp.,  p.  191;  E.O. 
13121.  64  FR  24021.  3  CFR,  99  Comp.  p.  176; 
E.O.  13192.  66  FR  7379.  Januan' 23,  2001 

Subpart  B — Prohibitions 

2.  Section  586.201  is  amended  by  ' 
adding  a  note  to  paragraphs  (a),  (b),  and 
(d);  revising  paragraph  (c)  and  the 
accompanying  note;  and  revising  the 
note  at  the  end  of  the  section  to  read  as 
follows: 

§  586^1     Prohibited  transactions 
involving  bloclced  property. 

(a)*   *   * 

Note  to  paragrapli  (a)  of  §  586.201:  See 

note  at  end  of  this  section  with  regard  to  the 
lifting  of  certain  sanctions  effective  )anuarv 
19.2001 

(b)  *    *    * 

Note  to  paragraph  (b)  of  §  586.201:  See 

note  at  end  of  this  section  with  regard  to  the 
Hfting  of  certain  sanctions  effective  January 
19.2001 

(c)  Property  or  interests  in  property 
blocked  pursuant  to  Executive  Order 
13088  of  June  9,  1998.  as  amended  by 
Executive  Order  13121  of  April  30. 
1999,  and  this  part  prior  to  12:01  a.m. 
eastern  standard  time.  January  19,  2001, 
are  blocked,  and  may  not  be  transferred, 
paid,  exported  or  otherwise  dealt  in 
except  as  otherwise  authorized  by  the 
Secfetary  of  the  Treasury. 

Note  to  paragraph  (c)  of  §  586.201 :  See 

note  at  end  of  this  section  with  regard  to  the 
lifting  of  certain  sanctions  effective  Januan, 
19.2001 

(d)*    *    * 

Note  to  paragraph  (d)  of  §  586.201:  See 

note  at  end  of  this  section  with  regard  to  the 
Hhing  of  certain  sanctions  effective  Ianuar> 
19.2001. 

(ej*   *    * 

Note  to  §586.201:  Section  1(a)  of  Executive 
Order  13192  of  January  17,  2001  (66  FR  7379, 
Januarv  23,  2001).  amended  Executive  Order 
13088  of  lune  9.  1998  (63  FR  32109,  June  12. 
1998),  to  remove  prospectively  the 
prohibition  on  transactions  that  involve 
blocked  property  and  interests  in  property  of 
the  Governments  of  the  FRY{S&M),  the 
Republic  of  Serbia,  and  the  Republic  of 
Montenegro.  Consequently,  with  the 
exception  of  transactions  involving  property 
or  interests  in  property  of  persons  designated 
in  or  pursuant  to  31  CFR  §  587.201(a). 
transactions  or  trahsfers  by  U.S.  persons  that 
involve  the  property  or  interests  in  property 
of  the  FRY(S&M)  arid  that  occur  on  or  after 
January  19.  2001.  are  not  prohibited  by 
§§  586'201(a).  (b),  or  (d).  Executive  Order 
13088.  as  amended  by  Executive  Order 
13192.  however,  also  requires  that  all 
property  or  interests  in  property  blocked 


pursuant  to  Executive  Order  13088  prmr  tn 
January  19.  2001.  shall  remain  blo(  ketl, 
except  as  otherwise  authorized  b\  the 
Secretary  of  the  Treasury.  See  S  586.201(c). 
The  continued  blocking  of  previously 
blocked  property  is  necessary  until  provision 
is  made  to  address  claims  or  enc  umbrances 
with  respect  to  such  properly 

3.  Section  586.204  is  amended  bv 
adding  a  note  to  read  as  follows 

§  586.204    Prohit>ited  new  investnwnt 
writhin  Serbia. 


Note  to  §  586.204:  Section  ](bl  of  Exet  utivc 
Order  13192  of  Januarv  17.  2001  (66  P'R  7379 
January  23.  2001).  revoked  se<;tion  .i  of 
Executive  Order  13088  of  lune  9.  1998  163  FR 
32109.  June  12.  1998).  which  prohibited  all 
new  investment  by  I'nited  States  persons  in 
the  territory  of  the  Republic  of  Serbid  and  the 
approval  and  other  facilitation  by  United 
States  persons  of  other  persons  new 
investment  in  the  territory  of  the  Repubii(  nf 
Serbia.  Consequently,  with  the  exception  nf 
transactions  involving  property  or  interests 
in  property  of  persons  ciesignated  in  or 
pursuant  to  31  CFR  §587  201(al.  the  new 
investment  activities  of  United  States  person'- 
in  the  territory'  of  the  Republu  of  Serbia  on 
or  after  januarv  19,  2001,  are  no!  prohibited 
by  §586.204 

Subpart  C — Gef>erai  Definitions 

4.  Section  586.302  is  revised  to  read 
as  follows; 

§586.302    Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part  which  is  12:01  a.m  eastern 
daylight  time.  June  10.  1998,  except, 
with  respect  to  §586  201(c}.  1201  am 
eastern  standard  time,  January'  19.  2001 
shall  apply 

5.  Section  586.319  is  revised  to  read 
as  follows: 

§586.319.    United  States  Person;  U.S. 
person. 

The  term  United  States  person  or  I'  S 
person  means  any  United  States  citizen 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the 
United  States  (including  foreign 
branches),  or  any  person  m  tne  United 
States. 

Subpart  D — intarpretations 

6.  Section  586.405  is  revised  to  read 
as  follows: 

§  586.405    Transactions  incidental  to  a 
licensed  transaction. 

Any  transaction  ordinarily  incident  tn 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized, 
except: 


(a)  .^n  in(  idfntal  IransaftKin   imt 
explicitly  authorized  within  the  tt-rms  of 
the  license,  by  or  with  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §586.201;  or 

(b)  An  incidental  transaction,  not 
explicitly  authorized  within  the  terms  of 
the  license  involving  a  debit  or  credit 

ti>  a  blocked  .a ( ttunt  or  a  transfer  of 
blocked  prop«^rt\ 

§  586.406     Provision  of  services. 
[Aniended] 

7  Section  586  406  is  amended  by 
removing  the  phrase  "as  provided  in 

§58h,201icl  or'   in  thi'  first  sentence  of 
paragraph  (ai 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§586.501     General  and  specific  licensing 
procedures.  [An'>ended] 

8  .Section  586  501  is  iineridfd  bv 
removing  the  phra.se    subpart  C    and 
adding  in  its  place  the  [ihrase  "subpart 
D" 

9  Section  586  517  is  added  to  subpart 
E  to  read  as  follows 

§586.517     Unblocking  ot  certain  debt 

jai  .S'ab|ert  to  the  linutatinri^  in 
paragraph  (c)  below,  debt  ohihi^dtiMns  in 
the  possession  or  contrci  i  !  '    S   persons 
for  which  the  National  Bank  if 
Yugosla\'ia  has  loint  or  several  liability 
and  that  were  rescheduled  pursuant  to 
the  "New  Financing  Agr^^ement"  of 
.September  20   1988  are  unblocked. 

(d)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit  the 
unblockjng  of  debt  obligations  not 
otherwise  authorized  under  either 
paragraph  (a  i  of  this  section  or  31  CFR 
585  509 

(c)  Nothing  in  this  section  authonzes 
transactions  with  any  person  designated 
in  or  pursuant  to  31  CFR  587.201(a). 

10  Section  586  "i  18  is  added  to 
subpart  E  to  read  as  follows 

§586.518     AuttK>nzation  of  retease  of 
certain  Mocked  transfers  by  US  financial 
institutions. 

(ai  Sub)ect  to  the  iir.iitation  set  forth 
in  this  paragraph,  I'.S  financial 
institutions  are  authorized  to  unbioi  K 
and  return  to  the  remitting  part\  funiis 
blacked  pursuant  td  this  [art  'hh'    .i!:.e 
into  their  possession  "r  c  untrn;  :nri 'iit;h 
wire  transfer  instructions  or  check 
remittances  provided  those  funds  were 
not  destined  for  an  account  established 
on  the  books  of  a  I    ,S  financial 
institution  by  a  person  whose  property 
or  interests  in  property  were  blocked 
immediately  prior  to  Ianuar\'  19,  2001. 
Funds  other\\'ise  eligihie  for  release 
under  this  general  license,  however, 
may  not  be  unhlo(  k<'d  ,-ind  returned  if 
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they  were  remitted  by  or  destined  for  a 
person  designated  in  or  pursuajit  to  31 
CFR  587.201(a). 

(b)  Funds  blocked  pursuant  to  this 
part  that  were  destined  through  wire 
transfer  instructions  or  check 
remittances  for  an  account  established 
on  the  books  of  a  U.S.  financial 
institution  by  a  person  whose  property 
or  interests  in  property  were  blocked 
immediately  prior  to  |anuar\'  19,  2001, 
remain  blocked.  If  such  funds  are  not 
already  held  in  the  account  for  which 
they  were  destined,  they  must  be 
transferred  to  such  an  account  by 
October  15,  2001,  and  maintained  in 
blocked  status  pursuant  to  §  586.201(c). 

11.  Section  586.519  is  added  to 
subpart  E  to  read  as  follows: 

§586.519    Ftetease  of  certain  funds  held  at 
overseas  branches  of  U.S.  financial 
institutions. 

Specific  licenses  may  be  issued  on  a 
case-by-case  basis  to  permit  the  overseas 
branches  of  U.S.  financial  institutions  to 
unblock  deposit  accounts  that  were 
blocked  pursuant  to  this  part  prior  to 
January  19,  2001,  and  that  were 
established  outside  of  the  United  States 
in  situations  in  which  such  accounts  are 
not  owned  or  controlled,  directly  or 
indirectly,  by  any  person  designated  in 
or  pursuant  to  31  CFR  §  587.201(a). 

SubfMrt  G— Penalties  ' 

12.  Section  586.701  is  revised  to  read 
as  follows:  i 

§586.701     Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-^10,  as  amended. 
28  U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
$11,000  per  violation  may  be  imposed 
on  any  person  who  violates,  or  attempts 
to  violate,  any  license,  order,  or 
regulation  issued  under  the  Act; 

(2)  Whoever  willfully  violates,  or 
willfully  attempts  to  violate,  any 
license,  order,  or  regulation  issued 
under  the  Act,  upon  conviction,  shall  be 
fined  not  more  than  S50.000.  and,  if  a 
natural  person,  may  also  b«  imprisoned 
for  not  more  than  10  years:  and  anv 
officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 


in  such  violation  may  be  punished  by  a 
like  fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  .^ct  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  also  directed  to  18 
U.S.C.  1001.  which  provides  that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
bv  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  materially  false, 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18. 
U'nited  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  other 
applicable  laws 

13  Section  586.702  is  revised  to  read 
as  follows: 

§  586.702     Prepenatty  notice. 

(a)  When  required  If  the  Director  of 
the  Office  of  Foreign  .Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
reguUtion.  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  Act,  and  the  Director  determines 
that  further  proceedings  are  warranted, 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalty  by  issuing  a 
prepenalty  notice.  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenalty  notice  may  be  issued 
whether  or  not  another  agency  has  taken 
any  action  with  respect  to  the  matter. 

(b)  Content.^  of  notice — (1)  Facts  of 
violation.  The  prepenalty  notice  shall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetary'  penalty 

(2)  Right  to  respond  The  prepenalty 
notice  also  shall  inform  the  respondent 
of  respondent's  right  to  make  a  written 
presentation  within  the  applicable  30- 
day  period  set  forth  in  §  586.703  as  to 
why  a  monetarv  penaltv  should  not  be 
imposed  or  why,  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  proposed. 

(c)  Informal  settlement  prior  to 
issuance  of  prepenalty  notice.  At  any 
time  prior  to  the  issuance  of  a 


prepenalty  notice,  an  alleged  violator 
may  request  in  writing  that,  for  a  period 
not  to  exceed  sixty  (60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  purpose  of 
effecting  settlement  of  the  agency's 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  and  conditions 
within  his  discretion,  the  Office  of 
Foreign  Assets  Control  will  agree  to 
withhold  issuance  of  the  prepenalty 
notice  for  a  period  not  to  exceed  60  days 
and  will  enter  into  settlement 
negotiations  of  the  potential  civil 
monetary  penalty  claim. 

14.  Section  586.703  is  revised  to  read 
as  follows: 

§  586.703    Response  to  prepenalty  notice; 
informal  settlement. 

(a)  Deadline  for  response.  The 
respondent  may  submit  a  response  to 
the  prepenalty  notice  within  the 
applicable  30-day  period  set  forth  in 
this  paragraph.  The  Director  may  grant, 
at  his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
be  deemed  to  be  a  waiver  of  the  right  to 
respond. 

(1)  Computation  of  time  for  response. 
A  response  to  the  prepenalty  notice 
must  be  postmarked  or  date- stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  the  30th  day 
after  the  postmark  date  on  the  envelope 
in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
delivery  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control.  If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S,  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response.  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  day.  Any 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control. 

(b)  Form  ana  method  of  response.  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  typed.  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
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may  be  sent  by  facsimile,  but  the 
original  must  also  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response.  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 
number,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted. 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  response.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived. 
The  written  response  should  also  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 
imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amount  than  proposed. 

(d)  Default.  If  the  respondent  elects 
not  to  submit  a  written  response  within 
the  time  limit  set  forth  in  paragraph  (a) 
of  this  section,  the  Office  of  Foreign 
Assets  Control  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  the  prepenalty  notice.  The  agency 
generally  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement.  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalty  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 


notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violatinn 
occurred.  The  amount  accippted  in 
settlement  of  allegations  in  a  pn'penrflt\ 
notice  may  \'ary  from  the  t.i\ii  penalt\ 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  (if 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  writti'n 
response  to  the  prepenalty  notice  will 
remain  in  effect  unless  additional  time 
is  granted  by  the  Office  of  Foreign 
Assets  Control . 

(f)  Representation  A  representative  of 
the  respondent  may  act  on  behalf  of  ihe 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  Assets  Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenaltv 
notice  must  be  preceded  by  a  written 
letter  of  representation,  unless  the 
prepenalty  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

15.  Section  586,704  is  revised  to  read 
as  follows: 

§  586.704    Penalty  imposition  or 
wittidrawal. 

(a)  No  violation.  If  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenalty  notice,  the  Director  shall 
notify  the  respondent  in  writing  of  that 
determination  and  the  cancellation  of 
the  proposed  monetary  penalty 

(b)  Violation.  (1)  If,  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  violation  and  the 
imposition  of  the  monetary  penalty 

(2)  The  penalty  notice  shall  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 


i4l  The  issuanie  ni  ttv  [ii'n,i!t\  notice 
finding  a  \  lolation  and  imposing  .t 
monetarv'  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

16.  Section  58R  "OS  ;■;  revised  to  read 
as  follows 

§586.705     Administrative  collection 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  respondent  does 
not  jiav  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  within  30 
ild\s  (if  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  federal  district  court. 

17  Part  587  is  added  to  31  CFR 
Chapter  \'  to  read  as  follows: 

PART  587— FEDERAL  REPUBLIC  OF 
YUGOSLAVIA  (SERBIA  AND 
MONTENEGRO)  MILOSEVIC 
SANCTIONS  REGULATIONS 

Subpart  A — Relation  of  This  Part  to 
Other  Laws  and  Regulations 

Sfl 

iH"  1(1 ;     Relation  of  this  part  to  other  laws 
.ind  regulations. 

Subpart  B — Prohibitions 

hti"  JO]     rruhibiii-d  Udnsactions  involving 
blocked  property. 

587  202    Effect  of  transfers  violating  the 
provisions  of  this  part. 

587.203  Holding  of  hinds  in  interest- 
bearing  accounts;  investment  and 
rt'in  vestment. 

.S87  204     Evasions;  attempts:  conspiracies. 

.T 8 7  205    Expenses  of  maintaining  blocked 
property;  liquidation  of  blocked  account. 

5H7.206     Exempt  transactions. 

Subpart  C — General  Definitions 

587  Mn  Hi(>(  ked  actouni;  bimiked  property. 

587  30:;  hftei  live  date. 

587  303  Entity  ^ 

587  :i04  Information  or  informational 

materials 

')87  ,U)5  Interest 

587  ^^)6  Licenses;  general  and  specific. 

5H7  307  Person. 

587  308  Property;  property  interest 

587  309  Transfer. 

587  310  United  States. 

587  31 1  I'.S  financial  institution. 

58"  312  I'nited  States  person;  U.S.  person. 

Subpart  D — Interpretations 

58"  4(11     Reference  to  amended  sections 

587  402     tffed  of  amendment. 

587  403     Termination  and  acquisition  of  an 

interest  in  hioi  kpd  property. 


I 
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iH7  404     Transactions  incidental  to  a 
licensed  transaction. 

587.405  Provision  of  sen'ices. 

587.406  Offshore  transactions. 

iH"  407     Payments  from  blocked  accounts  to 

satisfy  obligations  prohibited. 
iH7  408    Oedit  extended  and  cards  issued 

hv  r.S.  financial  institutions. 
i8"4()9     Se'Dffs  prrihibiled 

Subpart  E— Licenses,  Authorizations  and 
Statements  of  Licensing  Policy 

587.501  trt^nefdi  dnil  >pet.itl(  licensing 
procedures. 

587.502  Effect  of  license  or  authorization. 

587.503  E.xciusion  from  licenses. 

"iH"  50-1     Payments  and  transfers  to  blocked 
accounts  in  L'.S.  financial  institutions. 

587  505     Entries  in  certain  accounts  for 
normal  service  charges  authorized. 

587.506  Investment  and  reinvestment  of 
certain  funds. 

587.507  Provision  of  certain  legal  services 
authorized. 

587.508  Authorization  of  emergency 
medical  services.  I 

Subpart  F — Reports 

')8~  '.(I!      H '  S  .,r.i  reports. 

Subpart  G — Penalties 

5H~-()1     Pt.nalties. 

587.7()j     Frepenalty  notice. 

587.70:i     Response  to  prepenalty  notice; 

informal  settlement. 
5H7.704    Penalty  imposition  or  withdrawal. 
5 H 7  705     Administrative  collection;  referral 

til  I'niicd  'St.itMK  Dpp^rtment  of  [ustice. 

Subpart  H — Procedures 

587.801  Procedures. 

587.802  Delegation  bv  the  Secretary  of  the 
Treasurv 

Subpart  I — Paperwork  Reduction  Act 

")H~  1)01     I'.iperwork  Keductiun  Act  notice. 

Authority:  3  U.S.C.  301;  22  U.S.C.  287c.  31 
U.S.C.  321(b);  .50  t.i.S.C.  1601-1651.  1701- 
1706;  E.O   13088.  63  FK  32109.  3  CFR.  98 
Comp,  p.  191:  E.O.  13121,  64  FR  24021.  3 
CFR.  99Comp  p.  176;  E.O.  13192,  65  FR 
7379.  I<iniiar\  23.  2001. 

Subpart  A— Relation  of  This  Part  to 
Other  Laws  and  Regulations 

§587.101     Relation  of  this  part  to  other 
laws  and  regulations. 

This  part  is  ^cpdrdti'  Irum.  diiii 
independent  of,  tht^jther  parts  of  this 
chapter  with  th"  exception  yf  part  501 
of  this  chapter,  the  recordkeeping  and 
reporting  requirements  and  license 
applif:ation  and  other  procedures  of 
which  apply  to  this  part  Actions  taken 
pursuant  to  part  501  nf  this  chapter  with 
respect  to  the  prohibitions  ccjniained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  pari   Differing  foreiyn 
policv  and  national  security 
circumstances  may  result  in  differing 
interpretations  of  similar  language 
among  the  parts  of  this  chapter  No 
license  or  authorization  contained  in  or 


issued  pursuant  to  those  other  parts 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  any 
other  provision  of  law  or  regulation 
authorizes  any  transaction  prohibited  by 
this  part.  No  license  contained  in  or 
issued  pursuant  to  this  part  relieves  the 
involved  parties  from  complying  with 
any  other.applicable  laws  or  regulations. 

Subpart  B— Prohibitions 

§587.201     Prohibited  transactions 
involving  blocked  property. 

(a)  Except  as  authorized  by 
regulations,  orders,  directives,  rulings. 
instructions,  licenses  or  otherwise,  and 
notwithstanding  any  contracts  entered 
into  or  any  license  or  permit  granted 
prior  to  the  effective  date,  property  or 
interests  in  property  of  any  person 
designated  below  that  arc;  in  the  United 
States,  that  hereafter  come  within  the 
United  .States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches,  are  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn 
or  otherwise  dealt  in: 

(1)  Any  perstm  listed  in  the  .\nne,x  to 
Executive  Order  13192  of  January  17, 
2001  (66  FR  7379,  January  23.  2001): 
and 

(2)  Any  person  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State: 

(i)  To  be  under  open  indie  tment  by 
the  International  Criniin.il  Tribunal  for 
the  former  Yugoslavia,  subject  to 
applicable  laws  and  procedures: 

(ii)  To  have  sought,  or  to  be  sc;eking. 
through  repressive  measures  or 
otherwise,  to  maintain  or  reestablish 
illegitimate  control  over  the  political 
processas  cjr  institutions  or  the 
economic  resources  or  enterprises  of  the 
Federal  Republic  of  Yugoslavia,  the 
Republic  of  Serbia,  the  Republic  of 
Montenegro  or  the  territory  of  Kosovo; 

(iii)  To  have  provided  material 
support  or  resources  to  any  person 
designated  in  the  Annex  to  Executive 
Order  13192  or  any  person  otherwise 
designated  by  the  Secretary  of  the 
Treasury  pursuant  to  this  section:  or 

(iv)  To  be  owned  or  controlled  by  or 
acting  or  purporting  to  act  directly  or 
indirectly  for  or  on  behalf  of  any  person 
designated  in  the  .Annex  to  Executive 
Order  13192  or  any  person  otherwise 
liesignated  by  the  Secretary  of  the 
I'reasury  pursuant  to  this  section. 

Note  to  parai^raph  (a)  of  §587.201:  Persons 
designated  pursuant  to  <ii  587.21)l(ri)(  1 )  or  (2) 
are  listed  with  the  acronym  |FK'V\1|  in 
appendix  A  to  31  CFR  c:haplHr  V  .Se<  tion 
501.807  of  this  chapter  V  sets  forth  the 
procedures  to  be  followed  by  persons  seeking 


.idniinistrativH  reconsiderHtioii  nf  their 
(iesignatii)n  or  who  wish  to  assert  that  the 
1  in  umstances  resulting  in  designation  no 
longer  apply.  Similarly,  when  a  transaction 
rc^sults  in  the  bloc:king  of  funds  at  a  financial 
institution  pursuant  to  this  section  and  a 
party  to  the  transaction  believes  the  funds  to 
liave  been  blot  keel  due  to  mistaken  identity, 
that  party  ma\  seek  to  have:  such  tiincls 
iiiililiH  keii  pursuant  to  the  administrative 
jircx  edures  set  forth  in  ^  501.806  ot  this 
chapter. 

(b)  Except  as  authorized  by 
regulations,  orders,  directives,  rulings, 
instructions,  licenses  or  otherwise,  and 
notwithstanding  any  contracts  entered 
into  or  any  lic:ense  or  permit  granted 
prior  to  the  effective  date,  any 
transaction  or  dealing  by  U.S.  persons, 
wherever  located,  or  within  the  United  ■ 
States  in  property  or  interests  in 
property  of  any  person  designated  in  or 
pursuant  to  s?  ,587. 201  (a)  are  prohibited. 

(c)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific:  license 
expressly  referring  to  this  section.  an\' 
dealing  in  any  security  (or  evidence 
thereof)  held  within  the  possession  or 
control  of  a  U.S.  person  and  either 
registered  or  inscribed  in  the  name^f  or 
known  to  be  held  for  the  benefit  of  any 
person  designated  in  or  pursuant  to 

t^  587.201(a)  is  prohibited  This 
prohibition  includes  but  is  not  limited 
to  the  transfer  (including  the  transfer  on 
the  books  of  any  issuer  or  agent  thereof), 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any  suc:h 
security  or  the  endorsement  or  guaranty 
of  signatures  on  any  such  security.  This 
prohibition  applies  irrespective  of  the 
fact  that  at  any  time  (whether  prior  to, 
on.  or  subsequent  to  the  effec:tive  date) 
the  registered  or  inscribed  owner  of  afiy 
such  security  may  have  or  might  appear 
to  have  assigned,  transferred,  or 
otherwise  disposed  of  the  security. 

§  587.202     Effect  of  transfers  violating  the 
provisions  of  this  part. 

(a)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  blocked  pursuant  to 

*;  587, 201(a),  is  null  and  void  and  shall 
not  be  the  basis  for  the  assertion  or 
recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interests. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in.  any  property  or  interest 
in  property  blocked  pursuant  to 
§587.201  (a),  unless  the  person  with 
whom  such  property  is  held  or 
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maintained,  prior  to  that  date,  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  make  it 
enforceable  to  the  same  extent  that  it 
would  be  valid  or  enforceable  but  for 
the  provisions  of  the  International 
Emergency  Economic  Powers  Act,  this 
part,  and  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part. 

(d)  Transfers  of  property  that 
otherwise  would  be  null  and  void  or 
unenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 
whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  issued 
pursuant  to  this  part  and  was  not  so 
Hcensed  or  authorized,  or.  if  a  license  or 
authorization  did  purport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained:  and 

(3)  The  person  with  whom  such 
property  was  held  or  maintained  filed 
with  the  Office  of  Foreign  Assets 
Control  a  report  setting  forth  in  full  the 
circumstances  relating  to  such  transfer 
promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license, 
or  other  direction  or  authorization 
issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  facts  or 
was  otherwise  fraudulently  obtained. 


Note  to  paragraph  (d)  of  §  587  202:  The 

filing  of  H  report  in  acrfirdance  with  the 
pro\isions  of  paragraph  ((i)(,3)  of  this  section 
shall  not  be  deemed  e\  uienre  that  the  terms 
of  paragraph-i  Ull(l )  and  (d)(2)  of  this  section 
hav  e  been  satisfied. 

(p)  Unless  licensed  pursuant  tn  this 
part,  any  attachment,  judgment,  decree, 
lien,  execution,  garnishment,  or  other 
judicial  process  is  null  and  void  with 
respect  to  any  property  in  whii  h  on  or 
since  the  effective  date  of  *»  587  201 
there  existed  an  interest  of  a  person 
designated  in  or  pursuant  to 
§587. 201(a) 

§  587.203    Holding  of  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

(a)  Except  as  provided  in  paragraph 
(c)  or  (d)  of  this  section,  or  as  nthervMs*' 
directed  by  the  Office  of  Foreign  .-Xssets 
Control,  any  U.S.  person  holding  funds, 
such  as  currency,  bank  deposits,  or 
liquidated  financial  obligations  subject 
to  §  587.201(a)  shall  hold  or  place  such 
funds  in  a  blocked  interest-bearing 
account  located  in  the  United  States 

(b)(1)  For  purposes  of  this  section,  thf 
term  blocked  interpst-heanng  account 
means  a  blocked  account: 

(i)  In  a  federally-insured  U.S.  bank, 
thrift  institution,  or  credit  union, 
provided  the  funds  are  earning  interest 
at  rates  that  are  commercially 
reasonable;  or 

(ii)  With  a  broker  or  dealer  registered 
with  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934.  provided  the 
funds  are  invested  in  a  monev  marltHt 
fund  or  in  US  Treasury  bills 

(2)  For  purposes  of  this  sw:tion.  a  rate 
is  commercially  reasonable  if  it  is  the 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturit\ 

(3)  Funds  held  or  placed  in  a  bhx  ked 
account  pursuant  to  this  paragraph  (hi 
may  not  be  invested  in  instruments  the 
maturity  of  which  exceeds  180  davs   If 
interest  is  credited  to  a  separate  hltx  kcd 
account  or  subaccount,  the  name  of  the 
account  party  on  each  account  must  h>' 
the  same 

(c)  Blocked  funds  held  in  instrimifntv 
the  maturity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  587.201(a)  may  continue  to  be  held 
until  maturity  in  the  original 
instrument,  provided  any  interest, 
earnings,  or  other  proceeds  derived 
therefrom  are  paid  into  a  blocked 
interest-bearing  account  in  accordanc  c 
with  paragraph  (b)  or  (d)  of  this  section 

(d)  Blocked  funds  held  in  accounts  or 
instruments  outside  the  United  Stales  at 
the  time  the  funds  become  subject  to 

§  587.201(a)  mav  continue  to  be  held  in 


the  same  type  of  accounts  or 
instruments,  provided  the  funds  earn 
interest  at  rates  that  are  commercially 
reasonable. 

(e)  This  section  does  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  other 
blocked  property,  such  as  debt  or  equity 
securities,  to  sell  or  liquidate  such 
property  at  the  time  the  property 
becomes  subject  to  §  587.201(a). 
However,  the  Office  of  Foreign  Assets 
Control  may  issue  licenses  permitting  or 
directing  such  sales  in  appropriate 
cases. 

(f)  Funds  subject  to  this  section  may 
not  hn  held   invested,  or  reinvested  in 
a  manner  that  provides  immediate 
financial  or  economic  benefit  or  access 
to  anv  person  designated  in  or  pursuant 
to  §587  201(a),  nor  may  their  holder 
cooperalo  in  or  facilitate  the  pledging  or 
other  attempted  use  as  collateral  of 
blocked  funds  or  other  assets. 

§S87.204     Evasions,  attempts; 
conspiracies. 

<H!  F.xi  t'pt  as  otherwise  authorized. 
and  notwithstanding  any  contract 
entered  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
transaction  bv  an\  US  person  or  within 
the  Lnited  States  on  or  after  the 
effective  date  that  evades  or  avoids,  has 
the  purpose  of  evading  or  avoiding,  or 
attempts  to  violate  any  of  the 
prohibitions  set  forth  in  this  part  is 
[irohibited. 

lb!  Kxrept  as  otherwise  authorized. 
and  notwithstanding  any  contract 
enterf^d  into  or  any  license  or  permit 
granted  prior  to  the  effective  date,  any 
conspiracy  formed  for  the  purpose  of 
engaging  in  a  transaction  prohibited  by 
this  part  is  prohibited. 

§587,205     Expenses  of  maintaining 
blocked  property   liquidation  of  blocKeo 
account, 

1,1   y.\i  I'jit  .1^  ottt'Twise  authorized, 
and  nntvMth^tandiiig  ttie  existence  of 
.in\  nclit--    r     K:  mat  ions  conferred  or 
inipo-,.,1  li\  ,i;i\  international  agreement 
or  (  ontrai  t  cntfrrd  into  or  any  license 
or  pt'rmit  granted  before  12:01  a.m., 
eastern  standard  time,  January  19,  2001. 
all  expenses  incident  to  the 
mainti'nani  i  of  physical  property 
i)lo(  kt'(i  iHjrMiaMt  to  §  587.201(a)  shall 
be  the  responsibility  of  the  owners  or 
operators  of  such  property,  which 
expenses  shall  not  be  met  from  blocked 
funds 

lb)  Propert\  t)ioc  ktil  pursuant  to 
*5  587  201(a)  may.  in  the  discretion  of 
the  Director.  Office  of  Foreign  Assets 
Control,  be  sold  or  liquidated  and  the 
net  prix  ceds  placed  in  a  blocked 
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interest-bearing  account  in  the  name  of 
the  owner  of  the  property 

§587.206    Exempt  transactions. 

(a)  Personal  communications.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  any  postal,  telegraphic, 
telephonic,  or  other  personal 
communication  that  does  not  involve 
the  transfer  of  anything  of  value. 

(b)  Humanitarian  donations.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  donations  by  U.S  persons 
of  articles,  such  as  food,  clothing,  and 
medicine,  intended  to  be  used  to  relieve 
human  suffering. 

(c)  Information  or  informational 
materials  (1)  The  importation  from  any 
countr\'  and  the  e.xportation  to  any 
countr>'  of  information  or  informational 
materials,  as  defined  in  §  587.304. 
whether  conunercial  or  otherwise, 
regardless  of  format  or  medium  of 
transmission,  are  exempt  from  the 
prohibitions  of  this  part. 

(2)  This  section  does  not  exempt  from 
regulation  or  authorize  transac:tions 
related  to  information  or  informational 
materials  not  fully  created  and  in 
existence  at  the  date  of  the  transactions. 
or  to  the  substantive  or  artistic  alteration 
or  enhancement  of  informational 
materials,  or  to  the  provision  of 
marketing  and  business  consulting 
services  Such  prohibited  transactions 
include,  but  are  not  limited  to.  pavment 
of  advances  for  information  or 
informational  materials  not  yet  created 
and  completed  (with  the  exception  of 
prepaid  subscriptions  for  widely- 
circulated  magazines  and  other 
periodical  publications):  provision  of 
services  to  market,  produce  or  co- 
produce,  create,  or  assist  in  the  creation 
of  information  or  informational 
materials;  and.  with  respect  to 
information  or  informational  niatcrials 
impfirted  from  persons  designated  in  or 
pursuant  to  ^  587.201(a),  payment  of 
royalties  with  respect  to  income 
received  for  enhancements  or  alterations 
made  bv  U.S,  persons  to  such 
information  or  informational  materials. 

(3)  This  section  does  not  exempt  or 
authorize  transactions  incident  to  the 
exportation  of  software  subject  to  the 
Expfjrt  Administration  Regulations.  15 
CFR  parts  7'JO  through  774.  or  to  the 
exportation  of  goods,  technology  or 
software,  (ir  to  the  provision,  sale,  or 
leasing  of  capacity  on 
telecommunications  transmission 
facilities  (suc:h  as  satellite  or  terrestrial 
network  connectivity)  for  use  in  the 
transmission  of  any  data  The 
exportation  of  such  items  or  services 
and  the  provision,  sale,  or  leasing  of 
such  f;apacitv  or  facilitie'.  to  a  person 


designated  in  or  pursuant  to 

s»  587  201(a)  are  prohibited. 

(d)  Travpl.  The  prohibitions  contained 
in  this  part  do  not  apply  to  transactions 
ordinarily  incident  to  travel  to  or  from 
any  (  ountr\'.  including  exportation  or 
importation  of  accompanied  baggage  for 
personal  use,  maintenance  within  any 
country  including  payment  of  living 
expenses  and  acquisition  of  goods  or 
services  for  personal  use.  and 
arrangement  or  facilitation  of  such 
travel  including  nonscheduled  air,  sea, 
or  land  vovages. 

Subpart  C — General  Definitions 

§587.301     Blocked  account;  blocked 
property. 

The  terms  blocked  account  and 
blocked  property  shall  mean  any 
account  or  property  subject  to  the 
prohibitions  in  §587.201  held  in  the 
name  of  a  person  designated  in  or 
pursuant  to  §  587  201(a).  or  in  which  a 
person  designated  in  or  pursuant  to 
%  587  201(a)  has  an  interest,  and  with 
respect  to  which  payments,  transfers, 
exportations.  withdrawals,  or  other 
dealings  may  not  be  made  or  effected 
except  pursuant  to  an  authorization  or 
license  from  the  Office  of  Foreign  Assets 
Control  expressly  authorizing  such 
action 

§587.302     Effective  date. 

The  term  effective  date  refers  to  the 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part,  which  is  12:01  a.m.  eastern 
standard  time.  )anuar\'  19,  2001.  or.  in 
the  case  of  any  person  designated 
pursuant  to  <^  587.201  (a)(2).  the  earlier  of 
the  date  on  which  a  person  receives 
actual  or  constructive  notice  of  such 
designation. 

§587.303     Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  joint  venture. 
corporation,  group,  subgroup,  or  other 
organization. 


§587.304 
materials. 


Information  or  Informational 


(a)  For  purposes  nf  this  part,  the  term 
information  or  informational  materials 
includes,  but  is  not  limited  to 
publications,  films,  posters,  phonograph 
rec:ords.  photographs,  microfilms, 
microfiche,  tapes,  compact  disks,  (ID 
RClMs.  artworks,  and  news  wire  feeds. 

Nole  to  paragraph  (a)  of  ij  ."587.304.  To  b- 
considered  uilornidlHjn  or  informational 
materials,  artworks  must  be  classiried  undtT 
chapter  heading  9701.  9702.  or  970.»  of  the 
Harmonized  Tariff  Schedule  of  tlie  United 
States.  ♦ 


(b)  The  term  information  or  informational 
materials  with  respect  to  I'nited  States 
exports  does  not  include  items; 

(1)  That  were,  as  of  April  30.  1994,  or  that 
thereafter  become,  controlled  for  export 
pursuant  to  section  5  of  the  Export 
.administration  .\a  of  1979.  50  L'.S.C.  App. 
2401-2420  (1979)  (the  "EAA").  or  section  6 
of  the  EAA  to  the  extent  that  such  controls 
promote  the  nonproliferation  or  antiterrorism 
policies  of  the  United  States;  or 

(2)  With  respect  to  which  acts  are 
prohibited  by  18  U.S.C.  chapter  37. 

§587.305    Interest. 

Except  as  otherwise  provided  in  this 
part,  the  term  interest  when  used  with 
respect  to  property  (e.g.,  "an  interest  in 
property")  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§  587.306    Licenses;  general  and  specific. 

(a)  Except  as  otherwise  specified,  the 
term  license  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

(b)  The  term  general  license  means 
any  license  or  authorization  the  terms  of 
which  are  set  forth  in  subpart  E  of  this 
part. 

(c)  The  term  specific  license  means 
any  license  or  authorization  not  set  forth 
in  subpart  E  of  this  part  but  issued 
pursuant  to  this  part. 

Note  to  §  587.306:  See  §501.801  of  tfiis 
chapter  on  licensing  procedures, 

§587.307    Person. 

The  term  person  means  an  individual 
or  entity. 

§  587.308    Property;  property  interest. 

The  terms  property  and  property 
interest  include,  but  are  not  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
guarantees,  debentures,  stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors'  sales 
agreements,  land  contracts,  leaseholds,, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accounts,  accounts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents, 
annuities,  pooling  agreements,  services 
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of  any  nature  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  present,  future  or 
contingent. 

§  587.309    Transfer. 

The  term  transfer  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  purpose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectly,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property  and,  without  limitation 
upon  the  foregoing,  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust,  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mortgage,  receipt,  agreement, 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement;  the  making  of  any 
payment:  the  setting  off  of  any 
obligation  or  credit;  the  appointment  of 
any  agent,  trustee,  or  fiduciary;  the 
creation  or  transfer  of  any  lien;  the 
issuance,  docketing,  filing,  or  levy  of  or 
under  any  judgment,  decree, 
attachment,  injunction,  execution,  or 
other  judicial  or  administrative  process 
or  order,  or  the  service  of  any 
garnishment;  the  acquisition  of  any 
interest  of  any  nature  whatsoever  by 
reason  of  a  judgment  or  decree  of  any 
foreign  country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§587.310    United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§  587.31 1     U.S.  financial  institution. 

The  term  U.S.  financial  institution 
means  any  U.S.  entity  (including  its 
foreign  branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling- foreign  exchange,  securities, 
commodity  futures  or  options,  or 
procuring  purchasers  and  sellers 
thereof,  as  principal  or  agent;  including 
but  not  limited  to,  depositor^' 
institutions,  banks,  savings  banks,  trust 
companies,  securities  brokers  and 
dealers,  commodity  futures  and  options 
brokers  and  dealers  forward  contract 
and  foreign  exchange  merchants. 


securities  and  commodities  exchangt^s, 
clearing  corporations,  investmt^nt 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies.  US  affiliates, 
or  U.S.  subsidiaries  of  any  of  the 
foregoing.  This  terms  includes  those 
branches,  offices  and  agencies  of  foreign 
financial  institutions  that  are  lociated  in 
the  United  States,  but  not  such 
institutions'  foreign  branches,  offices,  or 
agencies. 

§587.312    United  States  person:  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the 
United  States  (including  foreign 
branches),  or  any  person  in  the  United 
States. 

Subpart  D — Interpretations 

§587.401     Reference  to  amended  sections. 

Except  as  otherwise  specified. 
reference  to  any  provision  in  or 
appendix  to  this  part  or  chapter  or  to 
any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  refers  to  the  same 
as  currently  amended 

§  587.402    Effect  of  amendment. 

Unless  otherwise  specifically 
provided,  any  amendment, 
modification,  or  re\ocation  of  dn\ 
provision  in  or  appendix  to  this  part  or 
chapter  or  of  any  order,  regulation. 
ruling,  instruction,  or  license  issued  liv 
or  under  the  direction  of  the  Director  of 
the  Office  of  Foreign  .Assets  Control 
does  not  affect  any  act  done  or  omitted, 
or  any  civil  or  criminal  suit  or 
proceeding  commenced  or  pending 
prior  to  such  amendment,  modifit  ation 
or  revocation.  A\\  penalties,  forfeitures, 
and  liabilities  under  any  such  order, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  be  enforced  as  if  such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§587.403    Termination  and  acquisition  of 
an  interest  in  blocked  property. 

(a)  Whenever  a  transaction  licen.sed  or 
authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
from  a  person,  such  property  shall  no 
longer  be  deemed  to  be  property 
blocked  pursuant  to  §  ,587. 201  (a),  unless 
there  exists  in  the  property  another 
interest  that  is  blocked  pursuant  to 
§  587.201(a)  or  any  other  part  of  this 
chapter,  the  transfer  of  which  has  not 
been  effected  pursuant  to  license  or 
other  authorization. 


ihl  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(ini  ludmg  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  a  person  designated  in  or 
[uirsuant  to  §  587.201(a).  such  property 
shall  be  deemed  to  be  property  in  which 
that  person  has  an  interest  and  therefore 
blor  ked 

§587.404     Transactions  incidental  to  a 
licensed  transaction 

.\n\  tr.insdction  ordinarily  incident  to 
a  licensed  transaction  and  necessary  to 
give  effect  thereto  is  also  authorized, 
except: 

(a)  An  incidental  transaction,  not 
expiicitlv  authorized  within  the  terms  of 
the  license,  by  or  with  a  person  whose 
property  or  interests  in  property  are 
blocked  pursuant  to  §  587.201(a),  or 

(b)  .^n  in(  idental  transaction,  not 
explicitly  authorized  within  the  terms  of 
the  license,  involving  a  debit  or  credit 

to  a  blocked  account  or  a  transfer  of 
blocked  property. 

§  587.405     Provision  of  servlcss. 

Id)  H\(  t'|.t  dv  jirrAiiii-d  in  §587.206, 
the  prohibitions  contained  in  §587.201 
apply  to  services  performed  by  U.S. 
persons,  wherever  located: 

(1 )  On  behalf  of  or  for  the  benefit  of 
a  person  designated  in  or  pursuant  to 
§587, 201(a):  or 

(2 J  With  respect  to  property  interests 
of  a  person  designated  in  or  pursuant  to 
§587,201(a], 

(b)  Example:  U.S.  persons  may  not, 
except  as  authorized  by  or  pursuant  to 
this  part,  provide  legal,  accounting. 
financial,  brokering,  freight  forwarding, 
transportation,  public  relations,  or  other 
services  tr  4  pef^nn  designated  in  or 
pursuant  ti   4  -,h'  201(a).  See  §§587.507 
and  n87  5(IH   :i  ^pi.  ';\ely,  on  licensing 
policy  with  re-did  ;    the  provision  of 
certain  legal  or  medical  services. 

§587  406     Offshore  transactions. 

The  [irohibitiuns  in  §  587  201  apply  to 
transdc  tions  by  any  U.S.  person  in  a 
location  outside  the  United  States  with 
respect  to  property  that  the  U.S.  person 
knows,  or  has  reason  to  know,  is  held 
in  the  name  of  a  person  designated  in 
or  pursuant  to  §  587.201(a)  or  in  which 
the  U.S.  person  knows,  or  has  reason  to 
know  a  person  designated  in  or 
pursuant  to  §  587.201(a)  has  or  has  had 
.in  interest  since  the  effective  date. 

§587.407     Paynrwnts  from  blocked 
accounts  to  satisfy  obligations  prohibited. 
Pursuant  to  §  587.201,  no  debits  may 
he  made  to  a  blocked  account  to  pay 
obligations  to  U.S.  persons  or  other 
persons,  except  as  authorized  pursuant 
tn  this  part 
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§  567.408    Credit  extended  and  cards 
issued  by  U.S.  financial  institutions. 

Section  587  201  on  dealing  in 
property  in  which  a  person  designated 
in  or  pursuant  to  (^  ,587  201(a)  has  an 
interest  prohibits  L'  S,  financial 
institutions  from  performing  under  any 
e.xistmg  credit  agreements,  including, 
but  not  limited  to,  charge  cards,  debit 
cards,  or  other  credit  facilities  issued  by 
a  US  financial  institution  to  a  person 
designated  in  or  pursuant  to 
^587, 201(a) 

§587.409     Setoffs  prohibited. 

A  setoff  against  blocked  prnpertv 
(including  a  blocked  account),  whether 
by  a  L'.S  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §  587  201  if 
effected  after  th*'  effective  date 

Subpart  E — Licenses,  Authorizations 
and  Statements  of  Licensing  Policy 

§587.501     General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  spe  part  501,  subpart  D  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 
this  part  are  considered  actions  taken 
pursuant  to  this  part.  | 

§  587.502     Effect  of  license  or 
authorization. 

(a)  No  license  or  other  authorization 
contained  in  this  part,  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  authorizes  or  validates  anv 
transaction  effected  prior  to  the  issuance 
of  the  license,  unless  specifically 
provided  in  such  licenses  or 
authorization 

(bi  No  regulation,  ruling,  instruction. 
or  license  authorize.  an\  transaction 
prohibited  under  th's  part  uni^•■'S  the 
regulation,  ruling,  instructirm  or  license 
is  issued  by  the  (Office  of  Foreign  Assets 
Control  and  sp«^cificall\'  refers  to  this 
part   No  regulation,  ruling,  instruction, 
or  license  referring  to  this  pari  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  prcnisum  of  this 
chapter  unless  the  roguiatifjn.  ruling, 
instruction,  or  license  sperifiralh  refers 
to  such  provision. 

(c )  .Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
otherw  ise  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  from  the 
tran.saction.  but  only  to  the  extent 
specificallv  stated  bv  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  such  an 
authorizatum  does  not  ( reate  any  right. 
duty,  obligation,  claim,  or  interest  in.  or 
with  respect  tn  anv  property  whii  h 


would  not  otherwise  exist  under 
ordinar\'  prin(  iples  of  law 

§587.503    Exclusion  from  licenses. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reser\'es  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  The  Director  of  the 
Office  of  Foreign  Assets  Control  also 
reserves  the  right  to  restrict  the 
applicability  of  any  license  to  particular 
persons,  property,  transactions,  or 
classes  thereof  Such  actions  are  binding 
upon  all  persons  receiving  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§  587  504     Payments  and  transfers  to 
blocked  accounts  m  U.S.  financial 
institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  a  person  designated  in 
or  pursuant  to  §  587.201(a)  has  any 
interest,  that  comes  within  the 
possession  or  control  of  a  U.S.  financial 
institution,  must  be  blocked  in  an 
account  on  the  books  of  that  financial 
institution.  A  transfer  of  funds  or  credit 
by  a  U.S.  financial  institution  between 
blocked  accounts  in  its  branches  or 
offices  is  authorized.  pro\  ided  that  no 
transfer  is  made  from  an  account  within 
the  United  States  to  an  account  held 
outside  the  United  States,  and  further 
provided  that  a  transfer  from  a  blocked 
account  may  onlv  be  made  to  another 
blocked  account  held  in  the  same  name. 

Note  to  §  587.504.  Please  refer  to  §  501.603 
of  this  chapter  for  mandatory  reporting 
requirements  regarding  financial  transfers. 
See  also  ti  587.203  concerning  the  obligation 
to  hold  blocked  funds  in  interest-bearing 
accounts. 

§587  505     Entries  m  certam  accounts  for 
normal  service  charges  authorized. 

(a'  .X  r  ,S.  financial  institution  is 
authorized  to  debit  any  bio(  ked  account 
held  at  that  financial  institution  in 
payment  or  reimbursement  for  normal 
service  charges  owed  it  hv  the  owner  of 
that  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charge  shall  include 
charges  in  payment  or  reimbursement 
for  interest  due;  cable,  telegraph. 
internet,  or  telephone  charges:  postage 
costs;  custody  fees;  small  adjustment 
charges  to  correct  bookkeeping  errors; 
and,  but  not  by  way  of  limitation 
minimum  balance  charges,  notary  and 
protest  fees,  and  charges  for  reference 
bof)ks,  photocopies,  credit  reports. 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items. 


§  587.506    Investment  and  reinvestment  of 
certain  funds. 

Subject  to  the  requirements  of 
§587.201.  U.S.  financial  institutions  are 
authorized  to  invest  and  reinvest  assets 
blocked  pursuant  to  §  587.201 ,  subject 
to  the  following  conditions: 

(a)  The  assets  representing  such 
investments  and  reinvestments  are 
credited  to  a  blocked  account  or 
subaccount  which  is  held  in  the  same 
name  at  the  same  U.S.  financial 
institution,  or  within  the  possession  or 
control  of  a  U.S.  person,  but  funds  shall 
not  be  transferred  outside  the  United 
States  for  this  purpose; 

(b)  The  proceeds  of  such  investments 
and  reinvestments  shall  not  be  credited 
to  a  blocked  account  or  subaccount 
under  any  name  or  designation  that 
differs  from  the  name  or  designation  of 
the  specific  blocked  account  or 
subaccount  in  which  such  funds  or 
securities  were  held:  and 

(c)  No  immediate  financial  or 
economic  benefit  accrues  (e.g.,  through 
pledging  or  other  use)  to  persons 
designated  in  or  pursuant  to 

§587. 201(a) 

§587.507    Provision  of  certain  legal 
services  authorized. 

(a)  Provision  of  the  legal  services  set 
forth  in  paragraph  (b)  of  this  section  to 
or  on  behalf  of  persons  designated  in  or 
pursuant  to  §  587.201(a)  is  authorized, 
provided  that  all  receipts  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  must  be  specifically 
licensed. 

(b)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  receipt 
from  unblocked  sources  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  for  the  following 
legal  services  by  U.S.  persons  to  persons 
specified  in  paragraph  (a)  of  this 
section: 

(1)  Provision  of  legal  advice  and 
counseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jurisdiction  within  the  United  States, 
provided  that  such  advice  and 
counseling  is  not  provided  to  facilitate 
transactions  in  violation  of  this  part; 

(2)  Representation  of  persons  when 
named  as  defendants  in  or  otherwise 
made  parties  to  domestic  U.S.  legal, 
arbitration,  or  administrative 
proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
proceedings  in  defense  of  properly 
interests  subject  to  U.S.  jurisdiction: 

(4)  Representation  of  persons  before 
any  federal  or  state  agency  with  respe'ct 
to  the  imposition,  administration,  or 
enforcement  of  U.S.  sanctions  against 
such  persons;  and 
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(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  counsel  at 
public  expense. 

(c)  Provision  of  any  other  legal 
services  to  persons  designated  in  or 
pursuant  to  §  587.201(a).  not  otherwise 
authorized  in  this  part,  requires  the 
issuance  of  a  specific  license. 

(d)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  or  the  enforcement  of  any  lien, 
judgment,  arbitral  award,  decree,  or 
other  order  through  execution, 
garnishment,  or  other  judicial  process 
purporting  to  transfer  or  otherwise  alter 
or  affect  property  or  interests  in 
property  blocked  pursuant  to  §  587.201 
is  prohibited  unless  specifically 
licensed  in  accordance  with 

§  587.202(e). 

§  587.506    Authorization  of  emergency 
medical  services. 

The  provision  of  nonscheduled- 
emergency  medical  services  in  the 
United  States  to  persons  designated  in 
or  pursuant  to  §  587.201(a)  is 
authorized,  provided  that  all  receipt  of 
payment  for  such  services  must  be 
specifically  licensed. 

Subpart  F — Reports 

§  587.601     Records  and  reports. 

For  provisions  relating  to  required 
records  and  reports,  see  part  501, 
subpart  C,  of  this  chapter. 
Recordkeeping  and  reporting 
requirements  imposed  by  part  501  of 
this  chapter  with  respect  to  the 
prohibitions  contained  in  this  part  are 
considered  requirements  arising 
pursuant  to  this  part. 

Subpart  G — Penalties 

§587.701     Penalties. 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powers  Act  (the  "Act")  (50 
U.S.C.  1705),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  the  Act.  Section  206  of 
the  Act,  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Public  Law  101-410.  as  amended. 
28  U.S.C.  2461  note),  provides  that: 

(1)  A  civil  penalty  not  to  exceed 
511,000  per  violation  may  be  imposed 
on  any  person  who  violates  or  attempts 
to  violate  any  license,  order,  or 
regulation  issued  under  the  Act: 

(2)  Whoever  willfully  violates  or 
willfully  attempts  to  violate  any  license. 


order,  or  regulation  issued  under  the 
Act,  upon  conviction,  shall  be  fined  not 
more  than  550,000  and.  if  a  natural 
person,  may  also  be  imprisoned  fnr  not 
more  than  io  years:  and  any  officer, 
director,  or  agent  of  any  corporaticm 
who  knowingly  participates  in  surh 
violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

(b)  The  criminal  penalties  provided  in 
the  Act  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571. 

(c)  Attention  is  directed  to  section  5 
of  the  United  Nations  Participation  .^ct 
(22  U.S.C.  287c(b)).  which  provides  thai 
any  person  who  willfully  violates  or 
evades  or  attempts  to  violate  or  evade 
any  order,  rule,  or  regulation  issued  bv 
the  President  pursuant  to  the  authorit\ 
granted  in  that  section,  upon  conviction, 
shall  be  fined  not  more  than  $10,000 
and,  if  a  natural  person,  mav  also  be 
imprisoned  for  not  more  than  10  vears: 
and  the  officer,  director,  or  agent  of  anv 
corporation  who  knowingly  participates 
in  such  violation  or  evasion  shall  be 
punished  by  a  like  fine,  imprisonment. 
or  both,  and  any  property,  funds. 
securities,  papers,  or  other  articles  or 
documents,  or  any  vessel,  together  with 
her  tackles,  apparel,  furniture,  and 
equipment,  or  vehicle,  or  aircraft, 
concerned  in  such  violation  shall  be 
forfeited  to  the  United  States  The 
criminal  penalties  provided  in  the 
United  Nations  Participation  Act  are 
subject  to  increase  pursuant  to  18  U.S.C. 
3571, 

(d)  Attention  is  also  directed  to  18 
U.S.C.  1001.  which  provides-that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  exec;utive.  legislati\e, 
or  judicial  branch  of  the  Government  nf 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  scheme,  or  device,  a 
material  fact,  or  makes  any  matenally 
false,  fictitious,  or  fraudulent  statement 
or  representation,  or  makes  or  uses  an\ 
false  writing  or  document  knowing  the 
same  to  contain  any  matenallv  false 
fictitious,  or  fraudulent  statement  or 
entry  shall  be  fined  under  title  18. 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both 

(e)  Violation.s  of  this  part  may  also  be 
subject  to  relevant  pri>visinns  of  other 
applicable  laws 

§587.702    Prepenatty  notice. 

(a)  When  requirvd  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  an\ 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling 
regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 


.SecnUan'  of  the  Treasur>  pursuant  to 
this  part  or  otherwise  under  the 
International  Emergency  Economic 
Powers  .\c\.  and  the  Director  determines 
that  further  proceedings  are  warranted. 
the  Director  shall  notify  the  alleged 
violator  of  the  agency's  intent  to  impose 
a  monetary  penalt\  \)\  issuing  a 
pre[)enalty  notice  The  prepenalty 
notice  shall  be  in  writing.  The 
prepenaltv  notice  may  be  issued 
w  hether  or  not  another  agency  has  taken 
anv  artion  with  respect  to  the  matter, 

[h]  Contpnts  of  notice — (1)  Facts  of 
violation  The  prepenalty  notice  ."hall 
describe  the  violation,  specify  the  laws 
and  regulations  allegedly  violated,  and 
state  the  amount  of  the  proposed 
monetarv'  penalty. 

'2\  Right  to  respond  The  prepenalty 
notu  e  also  shall  inform  the  respondent 
of  respon(fent's  right  to  make  a  written 
presentation  within  the  applicable  30 
day  period  set  forth  in  §  587.703  as  to 
whv  a  monetary  penalty  should  not  be 
imposed  or  why  ,  if  imposed,  the 
monetary  penalty  should  be  in  a  lesser 
amount  than  propcjsed, 

fc)  Informal  settlement  prior  to 
issuance  nf  prfpeiviitx  ,■;:  itice  At  anv 
time  prior  to  the  issuaiK  •■  of  a 
prepenalty  notice,  an  alleged  violator 
mav  request  in  writing  that,  for  a  period 
not  to  ex(  eed  sixtv  [60)  days,  the  agency 
withhold  issuance  of  the  prepenalty 
notice  for  the  exclusive  purpose  of 
effecting  settlement  of  the  ageDC>''s 
potential  civil  monetary  penalty  claims. 
In  the  event  the  Director  grants  the 
request,  under  terms  anci  (  onditmns 
within  his  discretion,  the  ( )ffice  uf 
Foreign  .Assets  Control  will  agree  to 
withhold  issuan(  e  of  (he  prepenalty 
notice  for  a  perioci  n   t  '    exceed  60  days 
and  will  enter  int(   ^''''..inent 
negotiations  of  the  p-i  iti-itial  civil 
monetar\  penalt\  .  luit, 

§  587  703     Response  to  prepenaity  notice; 
informal  settlement. 

ai  Deadline  tor  response  The 
respondent  may  submit  a  response  to 
the  prefienaltv  notice  within  the 
applicable  30  day  period  set  forth  in  this 
paragraph  The  Director  may  grant,  at 
his  discretion,  an  extension  of  time  in 
which  to  submit  a  response  to  the 
prepenalty  notice.  The  failure  to  submit 
a  response  within  the  applicable  time 
period  set  forth  in  this  paragraph  shall 
he  deemed  to  be  a  waiver  of  the  right  to 
respond 

( 1 )  Computation  of  time  for  response. 
.\  response  to  the  prepenalty  notice 
must  he  postmarked  or  date-stamped  by 
the  U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
service  provider  (if  transmitted  to  OF  AC 
bv  courier)  on  or  before  the  30th  day 


50518         Federal  Register/ Vol.  66.  No.  192 /Wednesday,  October  3.  2001 /Rules  and  Regulations 


after  the  postmark,  date  on  the  envelope 
in  which  the  prepenalty  notice  was 
mailed.  If  the  respondent  refused 
deliverv'  or  otherwise  avoided  receipt  of 
the  prepenalty  notice,  a  response  must 
be  postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  on  the 
stamped  postal  receipt  maintained  at 
the  Office  of  Foreign  Assets  Control   If 
the  prepenalty  notice  was  personally 
delivered  to  the  respondent  by  a  non- 
U.S.  Postal  Service  agent  authorized  by 
the  Director,  a  response  must  be 
postmarked  or  date-stamped  on  or 
before  the  30th  day  after  the  date  of 
delivery. 

(2)  Extensions  of  time  for  response  If 
a  due  date  falls  on  a  federal  holiday  or 
weekend,  that  due  date  is  extended  to 
include  the  following  business  dav  .^ny 
other  extensions  of  time  will  be  granted, 
at  the  Director's  discretion,  only  upon 
the  respondent's  specific  request  to  the 
Office  of  Foreign  Assets  Control 

fb)  Form  and  method  of  response  The 
response  must  be  submitted  in  writing 
and  may  be  handwritten  or  typed  The 
response  need  not  be  in  any  particular 
form.  A  copy  of  the  written  response 
may  be  sent  by  facsimile,  but  the 
original  also  must  be  sent  to  the  Office 
of  Foreign  Assets  Control  Civil  Penalties 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped,  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Contents  of  response  A  written 
response  must  contain  information 
sufficient  to  indicate  that  it  is  in 
response  to  the  prepenalty  notice. 

(1)  A  written  response  must  include 
the  respondent's  full  name,  address, 
telephone  number,  and  facsimile 
number,  if  available,  or  those  of  the 
representative  of  the  respondent. 

(2)  A  written  response  should  either 
admit  or  deny  each  specific  violation 
alleged  in  the  prepenalty  notice  and  also 
state  if  the  respondent  has  no 
knowledge  of  a  particular  violation.  If 
the  written  response  fails  to  address  any 
specific  violation  alleged  in  the 
prepenalty  notice,  that  alleged  violation 
shall  be  deemed  to  be  admitted 

(3)  A  written  response  should  include 
any  information  in  defense,  evidence  in 
support  of  an  asserted  defense,  or  other 
factors  that  the  respondent  requests  the 
Office  of  Foreign  Assets  Control  to 
consider.  Any  defense  or  explanation 
previously  made  to  the  Office  of  Foreign 
Assets  Control  or  any  other  agency  must 
be  repeated  in  the  written  resptmse.  Any 
defense  not  raised  in  the  written 
response  will  be  considered  waived 
The  written  response  also  should  set 
forth  the  reasons  why  the  respondent 
believes  the  penalty  should  not  be 


imposed  or  why,  if  imposed,  it  should 
be  in  a  lesser  amount  than  proposed. 

(d)  Default  If  the  respondent  elects 
not  to  submit  a  written  rfisponse  within 
the  time  limit  set  forth  m  paragraph  (a) 
of  this  section,  the  Office  of  Foreign 
Assets  C'ontrol  will  conclude  that  the 
respondent  has  decided  not  to  respond 
to  the  prcpenaltv  notice  The  agency 
generalh  will  then  issue  a  written 
penalty  notice  imposing  the  penalty 
proposed  in  the  prepenalty  notice. 

(e)  Informal  settlement  In  addition  to 
or  as  an  alternative  to  a  written  response 
to  a  prepenalt\  notice,  the  respondent  or 
respondent's  representative  may  contact 
the  Office  of  Foreign  Assets  Control  as 
advised  in  the  prepenalty  notice  to 
propose  the  settlement  of  allegations 
contained  in  the  prepenalty  notice  and 
related  matters.  However,  the 
requirements  set  forth  in  paragraph  (f)  of 
this  section  as  to  oral  communication  by 
the  representative  must  first  be  fulfilled. 
In  the  event  of  settlement  at  the 
prepenaltv  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  will  not  be 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  mav  vary  from  the  civil  penalty 
that  might  finallv  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  time  limit  specified  in 
paragraph  (a)  of  this  section  for  written 
response  to  the  prepenaltv  notice  will 
remain  in  effect  unless  additional  time 
is  granted  by  the  Office  of  Foreign 
Assets  Control. 

ffl  Representation  A  representative  of 
the  respondent  may  act  on  behalf  of  the 
respondent,  but  any  oral 
communication  with  the  Office  of 
Foreign  .^ssets  (Control  prior  to  a  written 
submission  regarding  the  specific 
allegations  contained  in  the  prepenalty 
notice  must  be  preceded  by  a  written 
letter  of  representntion.  unless  the 
prepenaltv  notice  was  served  upon  the 
respondent  in  care  of  the  representative. 

§587.704     Penalty  imposition  or 
withdrawal. 

(a)  \o  violation.  If,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director  of 
the  Office  of  Foreign  Assets  Control 
determines  that  there  was  no  violation 
by  the  respondent  named  in  the 
prepenaltv  notice,  the  Director  shall 
notif\  the  respondent  in  writing  of  that 
determination  and  of  the  cancellation  of 
the  proposed  monetary  penalty. 


(b)  Violation.  (1)  If.  after  considering 
any  written  response  to  the  prepenalty 
notice,  or  default  in  the  submission  of 
a  written  response,  and  any  relevant 
facts,  the  Director  of  the  Office  of 
Foreign  Assets  Control  determines  that 
there  was  a  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  is  authorized  to  issue  a  written 
penalty  notice  to  the  respondent  of  the 
determination  of  violation  and  the 
imposition  of  the  monetary  penalty. 

(2)  The  penalty  notice  snail  inform 
the  respondent  that  payment  or 
arrangement  for  installment  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  date  of  mailing  of 
the  penalty  notice  by  the  Office  of 
Foreign  Assets  Control. 

(3)  The  penalty  notice  shall  inform 
the  respondent  of  the  requirement  to 
furnish  the  respondent's  taxpayer 
identification  number  pursuant  to  31 
U.S.C.  7701  and  that  such  number  will 
be  used  for  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount. 

(4)  The  issuance  of  the  penalty  notice 
finding  a  violation  and  imposing  a 
monetary  penalty  shall  constitute  final 
agency  action.  The  respondent  has  the 
right  to  seek  judicial  review  of  that  final 
agency  action  in  federal  district  court. 

§587.705    Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  thffe  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  the  Director  of  the  Office 
of  Foreign  Assets  Control  withm  30 
days  of  the  date  of  mailing  of  the 
penalty  notice,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  federal  district  court. 

Subpart  H — Procedures 

§587.801     Procedures. 

For  license  application  procedures 
and  procedures  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  §§  552  and 
552a),  see  part  501,  subpart  D,  of  this 
chapter. 

§  587.802    Delegation  by  tt>e  Secretary  of 
the  Treasury. 

Any  action  that  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  13192  of  January  17. 
2001  (66  FR  7379.  January  23,  2001)  and 
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any  further  Executive  orders  relating  to 
the  national  emergency  declared  in 
Executive  Order  13088  of  June  9.  1988 
(63  FR  32109.  June  12.  1998)  may  be 
taken  bv  the  Director  of  the  Office  of 
Foreign  Assets  Control  or  by  any  other 
person  to  whom  the  .Secretary  of  the 
Treasury  has  delegated  authority  so  to 
act. 


Subpart  I — Paperwork  Reduction  Act 

§587.901     Paperwork  Reduction  Act  notice 

For  approval  by  the  Offic;e  nf 
Management  and  Budget  ("OMB  ') 
under  the  Paperwork  Rt'du(  tmn  .\rt  of 
1995  (44  U.S.C,  3,5071  !if  infurnidtinn 
collections  relating  tn  rtMordkcfiJinu 
and  reporting  requirements.  In  eu^iriL 
proc:edures  (including  those  pursu.in'  i' 
statements  of  licc^nsing  polu  vl  and 
other  procedures,  see  *;5()1  901  d  this 
chapter.  An  agenc:\  ma\  imt  (.niidin  t  .n 
sponsor,  and  a  person  is  ni-.t  r<'q;nri'd  h 


n'spmui  ti:   .11  niici  !;i  !,  1.'  , ;i ]•  iniiation 
uiilfs<-  I'  displa\^  .1  \^i:i\  Li.'iiU'j. 
r:  .rnlicr  assigned  by  OMB. 

Dated:  September  4.  2001. 
R.  Richard  Newcomb. 

Director.  Office  of  Foreign  Assets  Control. 
Approved;  September  6.  2001. 

Iimm\  (.uriilp, 

(  mu-i  .Sri  I  ftury'f Enforcement).  Department 

of  the  Treasury. 

[FR  Doc.  01-24685  Filed  10-1-01;  9:42  am] 
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Title  3— 

The  President 


Executive  Order  13226  of  September  30,  2001 

President's   Council   of  Advisors  on   Science   and    lechnologv 


By  the  authority   vested   in   me   as   PrPMdent    i;\    lln-   ( 'nri'-tit;;iirii,    ,,!Mi    t!ic 
laws  of  the  United  States  of  America,  including  \hv  l-i'dvi.-A  :\<\\'.^u:'\  (  n;:; 
mittee  Act,  as  amended  (5  U.S.C,  App).  an(i  m  orcifr  tn  t>s!<it>i,'>i:  .iii  aa\ibui\ 
committee  on  science  and  technolog\,  it  is  herpLn  nr(it'r>'ii  .i^  foiinws: 

Section  1.  Establishment.  There  is  established  tht>  I'r»^'~idcnt's  Council  of 
Advisors  on  Science  and  Technology  (FC.ASTI  The  i*(  ;a.s!  Nh.i!l  !»*  ;  om- 
posed  of  not  more  than  25  members,  one  of  whom  shall  t»'  ,i  Yi'^wr.^] 
Government  official  designated  by  the  President  (the  Offniai  '  ,ii!,i  ,:4 
of  whom  shall  be  nonfederal  members  appointed  h\  tl,e  I're^nici,'  and 
have  diverse  perspectives  and  expertise  m  s(  lent  e  ie(  Imoh.gx  and  the 
impact  of  science  and  technology  on  the  Nation  The  {)ili(.,ii  ^hall  co- 
chair  PCAST  with  a  nonfederal  member  designated  by  tlie  Previ(ier,t 

Sec.  2.  Functions,  (a)  The  PCAST  shall  advise  the  Presi.j.M;!  *ti!(iuu[:  •,':<• 
Official,  on  matters  involvmg  science  and  tec  hnologN  pnJK  \ 

(b)  In  performance  of  its  ad\isor\  duties,  the  P(,.\.sr  sli.iil  a^siv-  t;,. 
National  Science  and  Technology  (lounril  (NSTCi  m  set  i.nm:  jiM\.ite  vei  - .' 
involvement  in  its  activities 

Sec.  3.  Administration  (a)  The  heads  of  the  exeruti\-p  de[inrtn;ent'-  and 
agencies  shall,  to  the  extent  permitted  by  law.  pro^iiie  tlie  P{  ;.\S1  with 
information  concerning  scientific  and  tet  hnologn  al  matters  ulier:  reiiuestpi; 
by  the  PCAST  co-chairs 

(b)  In  consultation  with  the  Official,  the  PCAST  is  .uiiiiorized  to  idnvne 
ad  hoc  working  groups  to  provide  prpliniinar\  ndribiiniii;!;  ;r,{iirni,-.tujr.  aiia 
advice  directly  to  the  PC.\ST 

(c)  Members  shall  serve  without  i  oinpensatiDii  in!  uheu  vmiik  on  the 
PCAST.  However,  members  may  be  allowed  tra\(^i  exjienses  including  per 
diem  in  lieu  of  subsistence,  as  authorized  b\  law  tor  [lersiui^  ^e:\  ing  intermit- 
tently in  the  government  service  (5  CSC"   'i~()l-57U7]. 

(d)  Any  expenses  of  the  F^CAST  shall  he  paid  from  the  hinds  available 
for  the  expenses  of  the  Office  of  S(  lence  and  I'e!  hiiioidgx  \'n,n  \ 

(e)  The  Office  of  Science  and  Technologx  Policy  shall  provide  sin  h  admin- 
istrative services  as  the  P('.'\ST  ma\  require,  with  the  .ipprox-al  of  t;.(   (  ):i.cial. 

Sec.  4.  General,  (a)  Notwithstanding  an\  othei  l-.\e(  i.tive  (  );;'■;  'he  functions 
of  the  President  with  respect  to  the  PCAST  imdei  '1:.  If.,:.-.,.  Advisory- 
Committee  .^ct,  as  amended,  except  that  of  report iivt:  ti  ;he  Congress,  shall 
be  performed  bv  the  Office  of  Science  and  Tec  hnfiloev  Poluv  in  accordance 
with  the  guidelines  and  procedures  establish.eii  t)\  '\:r  .Xdministrator  of 
General  Services. 

(b)  The  PCAST  shall  terminate  2  years  troni  the  date  of  this  order  unless 
extended  b\-  the  President  prior  to  that  date 


50524  Federal  Register/ Vol.  66,  No.   192  /  Wednesday.  October  3,  2001 /Presidential  Documents 


Id  Executive  Order  12882  of  November  23.  1993;  Executive  Order  12907 
nf  .\pni   14    m94;  and  section  \(h)  of  Executive  Order  13138  of  September 

Jl).  1999.  are  herehv  re\oked. 


(^ 


THE  WHITE  HOCSE, 

St'ptf-'Ulhrr    U>.   JDiiJ 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
signlticance 

RULES  GOING  INTO 
EFFECT  OCTOBER  3, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Pretreatment  program 
modification,  published 
10-3-01 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 
species 

Ohione  tiger  beetle: 
published  10-3-01 

LABOR  DEPARTMENT 

Education  and  training 
Hazard  communication; 
published  10-3-00 

NATIONAL  LABOR 
RELATIONS  BOARD 

Freedom  of  Information  Act; 
implementation 
Electronic  filing:  published 
10-3-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 

Bell;  published  8-29-01 

Boeing;  published  8-29-01 

Bombardier:  published  8-29- 
01 

McDonnell  Douglas; 
published  8-29-01 

Raytheon;  published  8-29-01 
Restricted  areas;  published 

10-3-01 

:  published  10-3-01 
TREASURY  DEPARTMENT 
Federal  Republic  of 

Yugoslavia  (Serbia  and 

Montenegro);  Kosovo  and 

Milosevic  sanctions 

regulations;  published  10-3- 

01 

:  published  10-3-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cranbenies  grown  in — 
Massachusetts  et  al ; 
comments  due  by  10-9- 
01;  published  9-21-01 

Dairy  products 


Dairy  plants  approved  for 
USDA  inspection  and 
grading  service;  general 
specifications;  comments 
due  by  10-12-01: 
published  8-13-01 

AGRICULTURE 
DEPARTMENT 

Fresh  prunes  grown  in — 
Washington  and  Oregon 
comments  due  by  10-12- 
01.  published  8-13-01 

AGRICULTURE 
DEPARTMENT 

Oranges,  grapefnjit, 
tangennes.  and  tangelos 
grown  in  Flonda.  comments 
due  by  10-9-01;  published 
9-26-01 

;  comments  due  by  10-9-01. 
published  9-26-01 , 

AGRICULTURE 
DEPARTMENT 

Food  labeling; 
United  States  cattle  and 
United  States  fresh  tjeef 
products;  definitions 
labeling  requirements, 
comments  due  by  10-9- 
01;  published  8-7-01 
Meat  and  poultry  inspection 
Slovakia,  addition  to  list  ot 
countnes  eligible  to  export 
meat  and  meat  products 
to  U.S.;  comments  due  by 
10-12-01.  published  8-13- 
01 
COMMERCE  DEPARTMENT 
Endangered  and  threatened 
species 
Cntical  habitat 
designations- 
Southern  resident  kilter 
whales,  comments  due 
by  10-12-01    published 
8-13-01 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
tistienes — 
West  Coast  salmon, 
comments  due  by  10- 
12-01,  published  9-27- 
01 
DEFENSE  DEPARTMENT 
Privacy  Act;  imptementatton; 
comments  due  by  10-9-01 
published  8-9-01 
,  comments  due  by  10-9-01 
published  8-9-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Trademarks  for  government 
products;  comments  due 
by  10-9-01    published  8-9- 
01 
Pnvacy  Act;  implementation 
National  Imagery  and 
Mappirig  Agency 


comments  due  by  i0-9- 
01,  published  8-9-01 
ENERGY  DEPARTMENT» 
Physicians  panel 
determinations  on  worker 
requests  for  assistance  m 
filing  tor  Stale  worKers 
compensation  tienefits 
guidelines,  comments  aue 
by  10-9-01    published  9-7- 
01 
comments  due  by  1 0-9-01 
published  -9-7-01 
ENERGY  DEPARTMENT 
Consumer  products  and 
commercial  and  industrial 
equipment   energy 
conservation  program 
meeting,  comments  due  Dv 
10-11-01    published  8-28-01 
comments  due  by  10-11- 
01    published  8-28-01 
Consumer  products    energy 
conservation  prograrn 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps 
comments  due  by  10-9 
01.  published  7-25-01 
Commercial  unitary  air 
conditioners  and  heat 
pumps   comments  due 
by  10-12-01    published 
8-17-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants   hazardous 
national  emission  standards 
Flexible  polyurethane  team 
fabncation  operations 
comments  due  by  10-9- 
01.  published  8-8-01 
Integrated  iron  and  steel 
manufactunng  facilities 
comments  due  by  10-11- 
01    published  7-13-01 
Air  pollution  control 
State  operating  permits 
programs — 

Anzona    comments  due 
by  10-10-01    published 
9-10-01 
Air  programs   approval  and 
promulgation,  State  plans 
tor  designated  facilities  and 
pollutants 

Vanous  Slates   comments 
due  by  lO-10-Oi 
published  9-10-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs   approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 

Vanous  States    comments 
due  by  10-10-01 
published  9-10-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 


promuigatio' 
Slates 


.a'"iOus 


Alabama:  comments  due  by 
10-11-01.  published  9-11- 
01 

California;  comments  due  by 
10-9-01    putJiished  8-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quatitv  impie'^eniation 
plans    approva    and 
prornuigatio''    various 
Stales 

Caiitorma    comments  due  by 
10-12-01.  published  9-12- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Aif  quaiit-y  iTipiernpntation' 
plans    approva    a^x-l 
promuigalion    va.'ious 
States 

Caiitomia    cf.)"i'^ients  due  by 
10-12-01    published  9-12- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaiit>  implementation 
plans    approval  and 
promulgation   vanous 
States 
Colorado   comments  due  by 

10  11-01    published  9-11- 

CI 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
pians    approva   and 
proTiuigat'on    various 
States  " 
Colorado   comrnents  due  by 

10-11-01,  published  9-11- 

01 
Delaware   comn-ients  due  t>y 

10-9-01    published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatior^ 
plans    approva    aid 
promuigatic"    vn'i::i,i'- 
States 

Maryland    co'^ments  due  by 
10-9-01    published  '^  ~  01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States 

Man/iand   comrr,e''>]^  due  by 
'0-9-C'    published  9-7-01 
NeA  .jersey   comments  due 
b\   ^0  '1  01    publisfied  9- 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  !mpie'->«-"i.i' ■■'" 
plans,  appro V  a    d-i-; 
promulgation,  vanous 
States 


I 


IV 
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Pennsytvania,  comments 
due  by  10-9-01,  puWished 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptemenlatton 
pians;  approval  and 
promutgation:  vanous 
States 
Pennsylvania.  comnr>ents 

due  by  10-9-01.  published 

9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementation 
plans,  approval  and 
promulgation,  vanous 
States 
Pennsylvania;  comments 

due  by  10-10-01, 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementation 
plans,  approval  and 
promulgation;  vanous 
Slates 
Pennsylvania,  comments 

due  by  10-10-01 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementation 
plans;  approval  and 
promulgation,  vanous 
States 
Pennsytvania.  comments 

due  by  10-11-01. 

published  9-11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  imptementatKXi 
plans,  approval  and 
promulgation,  vanous 
States; 

Texas;  comments  due  by 
10-9-01,  published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authonzations 

District  of  Columbia; 
comments  due  by  10-10- 
01    published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste;  program 

auttionzatiions 

District  of  Columbia, 
comments  due  by  10-10- 
01,  published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingerKy 
plan — 

National  pnorrties  list 
update,  comments  due 
by  10-9-01    published 
9-6-01 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  prionties  list 
update    comments  due 
by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  10-11-01,  published 
9-11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update,  comments  due 
Dy  10-1 1-01.  published 
9-11-01 
Water  supply 
National  pnmary  dnnking 
water  regulations — 
Public  notification  and 
consumer  confidence 
report  rules    revisions 
comments  due  by  10-9 
01    published  9-7-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters 
Mobile  satellite  service 
providers,  flexible  use  of 
assigned  spectrum  over 
land-based  transmitters 
comments  due  by  10-11- 
01    published  9-13-01 
New  advanced  rnobile  and 
fixed  terrestnal  wireless 
sen/ices,  frequencies 
below  3  GHz,  comments 
due  by  10-11-01 
published  9-13-01 
Radio  services    special 
Pnvate  land  mobile 
sen/ices— 

Low  power  operations  m 
450-470  MHz  band 
applications  and 
licensing,  comments 
due  by  10-12-01 
published  9-12-01 

FEDERAL  TRADE 
COMMISSION 

Consumer  information; 
safeguard  standards: 
comments  due  by  10-9-01 
published  8-7-01 
comments  due  by  10-9-01; 
published  8-7-01 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 

Trademarks  tor  govemnnent 
products;  comments  due 
by  10-9-01;  published  8-9- 
01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Practice  and  procedure; 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Flood  insurance; 
comments  due  by  10- 
12-01.  published  9-12- 
01 
INTERIOR  DEPARTMENT 
Endangered  and  threatened 
species 

Florida  manatee:  additional 
protection  areas, 
comments  due  by  10-9- 
01,  published  8-10-01 
Heanngs;  comments  due 
by  10-9-01.  published 
8-29-01 

JUSTICE  DEPARTMENT 

Immigration 
Immigration  examinations 
tee  adjustment;  comments 
due  by  10-9-01;  published 
8-8-01 

LIBRARY  OF  CONGRESS 

Copyright  arbrtration  royalty 
panel  rules  and  procedures; 
Digital  performance  of 
sound  recordings; 
reasonable  rates  and 
terms  determination; 
comments  due  by  10-12- 
01.  published  9-27-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Trademarks  for  govemment 
products;  comments  due 
by  10-9-01;  published  8-9- 
01 

TRANSPORTATION 
DEPARTMENT 

Drawbridge  operations; 
Massachusetts;  comments 
due  by  10-11-01; 
published  9-11-01 
Ports  and  waterways  safety; 
Long  Island  Sound  et  al , 
CT  and  NY;  safety  zones; 
comments  due  by  10-9- 
01    published  8-7-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Boeing,  comments  due  by 
10-9-01,  published  8-23- 
01 


TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives; 
Goodyear  Tire  &  Rubber 
Co.;  comments  due  by 
10-12-01;  published  9-4- 
01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives; 
McDonnell  Douglas; 

comments  due  by  10-9- 

01;  published- 8-24-01 
Rolls-Royce  pic;  comments 

due  by  10-9-01.  published 

8-9-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives; 
Rolls-Royce  pic.;  comments 
due  by  10-9-01;  published 
8-10-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace;  comments 
due  by  10-9-01;  published 
8-23-01 

;  comments  due  by  10-9-01; 
published  8-23-01 

VOR  Federal  airways  and  jet 
routes;  comments  due  by 
10-11-01;  published  9-11-01 
;  comments  due  by  10-11- 
01,  published  9-11-01 

TRANSPORTATION 
DEPARTMENT 

Processor-based  signal  and 
train  control  systems; 
development  and  use 
standards;  comments  due 
by  10-9-01;  published  8-10- 
01 

;  comments  due  by  10-9-01; 
published  8-10-01 

TRANSPORTATION 
DEPARTMENT 

Ctean  Fuels  Formula  Grant 
Program;  comments  due  by 
10-12-01;  published  8-28-01 
;  comments  due  by  10-12- 
01 ;  published  8-28-01 

TRANSPORTATION 
DEPARTMENT 

Insurer  reporting  requirements; 
Insurers  required  to  file 
reports;  list;  comments 
due  by  10-9-01;  published 
8-7-01 

TRANSPORTATION 
DEPARTMENT 

Hazardous  materials; 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  comments  due 
by  10-12-01;  published 
6-14-01 

TREASURY  DEPARTMENT 

Dog  and  Cat  Protectkin  Act; 
implementation;  prohibitions 
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and  penalties;  comments 
due  by  10-9-01,  published 
8-10-01 

;  comments  due  by  10-9-01: 
published  8-10-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions, 
compensation,  dependency. 

etc.: 

Radiation-nsk  activities; 
presumptive  service 
connection  for  certain 
diseases:  comments  due 
by  10-9-01:  published  8-8- 
01 

Correction;  comments  due 
by  10-9-01:  published 
8-31-01 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  tjecome  Federal  laws    it 
may  be  used  in  con)unction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara  gov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in   'slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U  S    Govemment  Printing 
Office,  Washington.  DC  20402 
(phone.  202-512-1808)   The 


text  will  also  be  rnaoe 
available  on  the  Internet  trom 
GPO  Access  at  http 
\^'ww  access  gpc  gov  na^a 
r,araOC5  htmi    Some  iaws  'r:a\ 
not  yet  be  avanabie 

S.  1424/PL.  107-45 

To  amend  the  Immigration 
and  Nationality  Ad  to  provioe 
permanent  authority  for  tnp 
admission  o*    S    vsa 
nonimmigrants    lOct    '     POC 
115  Stat"  258, 
Last  List  Oftobcr  2.  MOX 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


sut)scritx-    go  If    "fp;// 

c■,;i5.a^^,s    ^'.-^-^    : •  '^end  E-mail 
t     listserv&listserv  gsa  gov 

w  1"   ''if'  '■ ...  ■j\  'ig  text 

SUBSCRIBE  PUBLAWS-L 
Your  Name 

Note  'f  i  service  is  stnctty 
for  E-mail  notification  of  new 
'aw$  The  text  of  laws  is  not 
^.ti  able  through  tms  service. 
PENS  annot  respond  to 
<.;,<!(*  nquines  sent  to  this 
add'ess 


PENS  iS  a  tree  electromr  "^ 
notification  service  ot  newly 


Order  Now! 


The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  (jovemment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter 
national  organizations  in  which  the  L'nited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
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The  President 


Proclamation  7475  of  October  1.  2001 

National  Domestic  Violence  Awareness  Month,  2001 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  social  blight  of  domestic  violence  has  rnntmned  'n  !  .irticr.  A-ricr 
into  the  21st  Century.  Our  homes  should  he  piacps  of  sHft't\  <ir,i:  iinti 
Tragically,  domestic  violence  can  and  doe.s  turn  man\  iioiiicv  mid  pi.i! 
of  torment.  The  grim  facts  spjeak  for  themselves:  almost  fine  thirii  uf  Xmriic 
women  murdered  each  year  are  killed  bv  their  current  or  fornitT  ji.irtru 
usually  a  husband.  Approximatelv  1  million  women  ani,u,iii\  r<iKirt  he: 
stalked.  And  manv  children  suffer  or  witness  abuse  in  their  txinifs  wt: 
can  sadlv  spawn  legacies  of  violence  in  families  across  .AnitTK  <•. 

Domestic  violence  spills  over  into  schools  and  jilac  e*-  nt  u;irk  aiKJ  it  affects 
people  from  every  walk  of  life.  Though  abuse  nia\  oc  ;  m  iii  tiie  seclusion 
of  a  private  residence,  its  effects  scar  the  fat  e  of  our  Nation. 

In  the  United  States,  we  have  strict  laws  intended  to  hold  aorn*'stii  .it'users 
accountable  for  their  vile  conduct  by  bringing  them  to  su^tKP  'jut  idw-- 
alone  are  not  enough.  A  comprehensive,  coordinated  approac  h  must  vti,i|U' 
our  strategy  to  reduce  domestic  violence  Acc.ordinglv.  the  Feiier,ii  (.oxcrfi- 
ment  is  partnering  with  States,  local  communities,  and  other  tnititie^  to 
implement  tough  and  effective  mechanisms  to  respond  to  report^  ('!  Munievtic 
violence. 

These  efforts  include  specialized  units  in  polue  departments,  ,inii  piro^-tn  utors 
offices  that  work  with  local  victims'  advocates  to  make  the  (  niinno]  uistice 
svstem  more  responsive  to  victims  and  more  retributive  to  then  .liiusers. 
Jurisdictions  throughout  the  countrv  now  provide  legal  assistant  »■  u>  ensure 
that  when  victims  trv  to  escape  abuse,  thev  t:an  f)t)lam  iegal  heij'  from 
attornevs  who  understand  the  dvnamics  of  domestit  \  loient c  !,r;\\  enforce- 
ment officers,  prosecutors,  court  personnel,  and  ser\  it  e  pro\  iiier^  ,ir(  working 
to  improve  their  responses  to  the  often  hidden  \iftinis  of  elder  ,aiuse  .iiui 
violence  against  women  with  disabilities  Moreover,  thiiiisriruiv  ■:>;  s  < immu- 
nities now  have  shelters  and  emergencv  ser\'ices  for  ntmseii  wiiiner.  and 
their  children. 

As  a  Nation,  we  must  prioritize  atidressing  the  problem  of  ddmevti,,  \;i)lence 
in  our  communities  everv  da\  of  the  \ear  .National  Disnie'-iii  Violence 
Awareness  Month  provides  us  with  a  special  opportuniu  'u  emphasize 
that  domestic  violence  is  a  crime,  to  warn  abuser^  thnt  tlie\  will  be  pros- 
ecuted, and  to  offer  victims  more  aid  and  support  We  (  hu  <i:.ii  mu^'  i.idically 
reduce  and  work  to  eliminate  this  scourge  from  our  i.md  Im  ^i,,!,  (eed. 
this  effort  must  be  echoed  bv  officials  from  ever\  seamen'  ui  ttie  inm.nal 
justice  svstem,  Federal.  State,  and  local  (lonimunit\  leaders,  health  care 
professionals,  teachers,  emplovers.  friends,  ami  neicihhors  all  will  [ilay  an 
important  role  in  eradicating  domestic  violent c 

As  we  observe  National  Domestic  Viol§nt;e  .Awareness  Mur,tii  1  call  on 
all  Americans  to  commit  to  preventing  domestic  vmlem  e  nwA  to  assist 
those  who  suffer  from  it  These  collective  efforts  will  t ontntiute  to  peace 
in  our  homes,  schools,  places  of  work,  and  (~onimunitie'-  ,ina  will  help 
ensure  the  future  safety  of  countless  children  and  adults 
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NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  2001,  as  National 
Domestic  Violence  Awareness  Month.  I  urge  all  Americans  to  learn  more 
about  this  terrible  problem  and  to  take  positive  action  in  protecting  commu- 
nities and  families  from  its  devastating  effects. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  vear  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


|FR  DiK    01-2SfU0 
Filed   U)-t-<r. .  8  45  am 
Billing  c:ode   r.95-01  -P 


(^ 
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Proclamation  7476  of  October  1.  2001 
Child  Health  Day,  2001 


,fh, 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Manv   of  us   fondlv   remember   the   |(i\s   and   ( haiu'iii;*'^   nf   < 
appreciate  the  endless  sacrifices   thai    our   lamihes    niaiic   'n    invr 
and  encourage  us  as  we  grew   into   adulthnotl    ( )n   Chiiii    Hfaith 
take  time  as  parents  and  concerned  citizens  to  .i^-sess  ttif  h.c-hh. 
being  of  our  children  and  to  reaffirm  our  coiiiiDitnient  td  hwrtiiif 
for  them  in  the  best  way  possible 

To  secure  the  strength  and  continued  growth  (if  (uir  ^reat  V.itnu. 
work  to  provide  all  of  our  children  with  the  (ipfKirlunities  ,u;i;   ; 
must  have  to  succeed.  From  quality  health  care  ant!  s.ile  li\ini:  cnv 
to   emotional   support   and   tinieh    encouragement,    our    (tiMiirc!- 
deserve  our  utmost  attention. 


li    and 


[iriit>^ 

I  t 

n,.\    ■ 

we 

: i  1 :    x\  • 

•11- 

.i!,  ;1    (  . 

ire 

'111),'-   tliey 
ri.nnirnts 


In  light  of  the  tragic  terrorist  attacks  of  Septembei  ii,  2{)(i]  wf  niu>-!  rcddiihle 
our  efforts  to  ensure  that  our  children  feel  safe  We  nui^t  ii^U'i:  <  .uetuily 
to  them  and  help  them  express  and  work  through  ieelings  nf  ft',ir,  (  dnfusion, 
and  sorrow.  And.  most  iniporlanth.  we  must  let  them  know  ;h,it  tliey 
are  loved.  Children  who  feel  loved  and  supported  can  better  leach  their 
full  potential  and  achieve  their  dreams 

As  parents,  teachers,  and  neighbors,  we  must  he  ,i\\are  nl  ,,i,  i  \\n;k  to 
prevent,  the  phvsical.  emotional,  and  psvchologic:al  threats  tfi.it  [xitrnti.-.iiy 
endanger  our  children.  Parents  must  be  \-igilant  in  ensuring  that  then  i  fiiiilM'n 
are  immunized  against  preventable  diseases  The\  should  i  Iuh  k  t !•,(■> 
for  cleaning  products,  gases,  and  other  hazards,  hk  ludnit:  MMiih.i^f 
radon,  carbon  monoxide,  and  allergens  that  nia\  (  .ui'-t'  (  f'.riUiH  ]i 
respiratorv  disorders,  and  sometimes  deatti  (duldrcn  sf.oui.i  hr  *.:si'.:!;:  to 
be  warv  of  strangers  who  approach  them  and  to  vpck  tfif  !i»i[i  o*  vDrneone 
thev  trust  when  faced  with  uncomfortable  situation'-  Wo  .ii--o  uuisi  use 
innovative  teaching  methods  to  encourage  our  cliudren  to  (Uvoinji  positive 
habits  such  as  regular  exercise,  gooci  nutrition,  ahvtinci-i  >■  from  drugs,  alco- 
hol, and  inappropriate  sexual  l)eha\  lor  and  good  personal  t;\  i^itne. 

Our  steadfast  commitment  to  the  heahh  and  weitarc  ot  n  rhihdren  is 
especiallv  important  for  those  who  ha\e  spec  lai  iiealth  ;  ,tM  :j>(o;<,  i  hddren 
who  suffer  from  chronic  physical,  developmental  t)ehav mr.-.l  ,ir-,i!  cniotional 
conditions  require  specialized  services  m  their  i  t)innuin;tif^  i  t-niiMirage 
parents  and  caretakers  to  recognize  these  health  profilenis,,  u-  ni'i.-..'.,  ^jiei  lal- 
ized  care  as  necessary,  and  to  monitor  their  (hildren--  c  i'r.d,:ii(ii,'-  i  losely 
in  order  to  give  them  every  advantage  toward  leadmt;  a  mh  i  ("-sfi;^ 
life. 

My  Administration  is  strongly  committed  to  sujiportmg  families  and 


1 1 1 1 1  n  L' 


till  1,1    i^ 


ren 

;*'it 
iUd 


in  need  and  to  improving  our  education  svstein  so  tfiat  no  (  ni 
behind.  Let  us  work  together  as  individuals,  fanulies,  (  onimiinitiHs 
Americans  to  ensure  that  the  health  of  our  children  alwavs  rtMm.uns  •.  n.^tioiial 
priority.  The  Congress,  by  a  joint  resolution  approved  Ma\  IH  imjh  ..^ 
amended  (U.S.C.  105),  has  called  for  the  designation  of  tfie  iii^t  Moiiday 
in  October  as  "Child  Health  Day"  and  has  requested  the  President  tu  i.shue 
a  proclamation  in  observance  of  this  day 
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NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  .\merica,  do  hereby  proclaim  Monday,  October:  1,  2001,  as  Child  Health 
Dav  On  this  dav,  and  on  every  day  throughout  the  year,  I  call  upon  families, 
schools,  child  health  professionals,  communities,  and  governments  to 'dedi- 
cate themselves  to  fostering  the  healthy  development  and  well-being  of 
all  our  children — especially  those  with  special  health  care  needs, 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  I'nited  States  of  America  the  two  hundred  and  twenty-sixth. 


Filed  UK  1-01    8  4')  iin: 
Biliim;     i.il..    )iM=)-(!I-P 


U^ 
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Federal  Register 
Vol.  66.  No.  193 
Thursday.  October  4.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubiisfied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NMI-282-AD:  Amendment 
39-12454;  AD  2001-20-06] 

RIN  212&-AA64 

Airworttiiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplane,  and 
Model  A300  B4-600,  B4-600R,  and  F4- 
600R  (Collectively  Called  A300-600) 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 
applicable  to  certain  Airbus  Model 
A300  B2  and  B4  series  airplanes,  and 
certain  Model  A300  B4-600,  B4-60-R. 
and  F4-600R  (collectively  called  A300- 
600)  series  airplanes,  that  currently 
requires  a  one-tim.e  inspection  to  detect 
cracks  in  gear  rib  5  (let  and  right)  of  the 
main  landing  gear  (MLG)  attachment 
fittings  at  the  lower  flange  and  vertical 
web,  and  repair  if  necessary.  This 
amendment  revises  the  applicability  by 
including  additional  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  MLG  attachment  fittings, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  October  19,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  13,  2001  (66  FR  45581, 
August  29,  2001). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Novembers,  2001. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No.  2001-NM- 
282-AD,  1601  Lind  Avenue,  SW  , 
Renton,  Washington  98055-4056 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Fridav.  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•'Docket  No.  2001-MN-282-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fnim  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France 
This  information  may  be  examined  <'t 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW  , 
Renton.  Washington;  or  at  the  Office  oi 
the  Federal  Register,  800  North  Capitnl 
Street,  N'W  ,  Suite  700,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT;  Dan 

Rodina,  Aerospace  Engineer. 
International  Branch.  ANM-1 16.  F.\.\. 
Transport  Airplane  Diret  torate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056:  telephone  (425)  227-2)25, 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION;  On  August 
20,  2001,  the  FAA  issued  AD  2001-17- 
29,  amendment  39-12420  (66  FR  45581 
August  29,  2001).  applicable  to  certain 
Airbus  Model  A300  B2  and  B4  series 
airplanes,  and  certain  Model  A300  B4- 
600,  B4-6004,  and  F4-600R 
(collectively  called  A300-600)  series 
airplanes,  to  require  a  one-time 
inspection  to  detect  cracks  in  gear  nb  5 
(left  and  right)  of  the  main  landing  gear 
(MLG)  attachment  fittings  at  the  lower 
flange  and  vertical  web.  and  repair  if 
necessary.  That  action  was  prompted  b\ 
issuance  of  mandator*-  continuing 
airworthiness  information  by  a  foreign 
civil  ainvorthiness  authority  The 
actions  required  by  that  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  MLG  attachment  fittings. 
which  could  result  in  reduced  stnicturai 
integrity  of  the  airplane. 


Actions  Since  Issuance  of  Previou.s  Rule 

Since  the  issuance  of  that  AD,  the 
FaA  has  learned  that  three  airplanes 
had  been  inadvertently  omitted  from  the 

app])cabilit\    .'\irplanes  ha\'ing  series 
number  789,  790,  and  791  are  also 
subject  to  the  identified  unsafe 

condition  This  additional  rulemaking  is 
therefore  necessar\'  to  '  iirn-i  i  Mi:- 
o\ersight  and  add  thosf  three  airplane 
to  the  appli(.ahilit\  of  this  AD. 

FAAs  Conclusions 

These  airplanes  models  are 
manufactured  in  Fram  »■  .nni  are  type 
{  ertifu.dted  for  operation  in  the  United 
States  under  the  provisions  of  section 
21,29  of  the  Federal  Aviation 
Regulations    14  (  I'K  21,29)  and  the 
applicable  bilateral  dirv\(irthiness 
agreement   Pursuant  to  this  bilateral 
airworthiness  agreement,  the  Direction 
(ienerale  de  1  Aviation  (^ivil  (E)GAC), 
which  is  the  airworthiness  authority  for 
France,  has  kepit  the  FAA  informed  of 
thcsituation  described  above.  The  FAA 
has  examined  the  findings  of  the  DGAC, 
reviewed  ail  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
(  ertifu  ated  for  operation  in  the  United 
States 

Explanation  of  Requirements  of  Rule 

Since  an  uIl^dfe  i  i  iiiilitn.n  lia-  tii-m 
identified  that  i-  liki;\  to  exist  or 
develop  on  I'thcr  ,iir[)lanes  of  the  same 
t\pt'  design  r-'gi'-iiTi'd  in  the  United 
States,  this  .\iJ  ^iiptTsedes  AD-2001- 
17-29  to  (  ontinue  to  require  a  on-time 
inspection  to  ijf  tci  ;    lai  ks  in  gear  rib  5 
(left  and  right    nf  tti>'  Ml.G  attachment 
fittings  at  the  1.)\m'i  ilange  an^  vertical 
w  eb.  and  repair  if  necessary.  This  AD 
revises  the  applicability  to  include 
additional  airplanes. 

Difference  Between  .^U  and  AOTs 

The  .AOTs  refer  to  Airbus  Ser\'ice 
Bulletins  A300-57A0234  and  A300- 
57AhOH7  for  repair  instructions.  Those 
serv  ice  bulletins  specify  that  the 
manufac  turer  may  be  contacted  for 
disposition  of  <  ertain  repair  conditions. 
However,  this  AD  requires  the  repair  of 
those  conditions  to  be  accomplished  in 
acrordance  w  ith  a  method  approved  by 
either  the  ¥.\A.  or  the  DGAC  (or  its 
delegated  agent)  In  light  of  the  type  of 
repair  required  to  address  the  identified 
unsafe  condition,  and  in  consonance 
with  existing  hiiai'Tdl  airworthiness 
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agreements,  the  FAA  has  determined 
that,  for  this  AD,  a  repair  approved  by 
either  the  F.\.A  or  the  DGAC  is 
acceptable  for  compliance  with  this  AD 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  is  gathering 
data  that  will  enable  it  to  obtain  better 
insight  into  the  nature,  cause,  and 
extent  of  the  cracking,  and  eventually  to 
develop  final  action  to  address  the 
unsafe  condition.  Once  final  action  has 
been  identified,  the  F.-\A  may  consider 
further  rulemaking 

Determination  of  Rule's  Efifective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendmf>nt 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunit\ 
for  public  comment,  comments  are 
invited  on  this  rule  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 
Conununications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  addressed  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  com.ments  will  be 
considered,  and  this  rule  mav  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .\D 
action  and  determining  whether 
additional  rulemaking  action  would  hf 
needed 


Submit  comments  using  the  following 
format: 

•  C^rganize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Oimments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this  AD 
will  he  filed  in  the  Rules  Docket. 

("ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statements  is  made:    Comments  to 
Docket  2001-NM-282-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  tins  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
and  that  it  is  not  a    significant 
regulator)  action'   under  Executive 


Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  n034>ebruary  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  I '.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12420  (66  FR 
45581.  August  29.  2001).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12454,  to  read  as 
follows: 

2001-20-06     Airbus  Industrie:  .Amendment 
39-12454.  Docket  2001-NM-282-AD. 
Supersedes  AD  2001-17-29. 
.Amendment  39-12420 
Applicability:  The  foilinvmg  airpianes. 

(  ertificated  in  any  c.ate^on,': 

Applicability 


Model 


Except 


A300  B2  and  A300  B4  series  airplanes 


A300  B4-600   B4-600R   and  F4-600R  (collectively  called  A300-600) 
senes  airplanes 


Those  modified  in  accordance  witti  Airbus  Service  Bulletin  A30O-57- 
0235  (Modification  11932)  or  inspected  in  accordance  with  Airbus 
Service  Bulletin  A300-57A0234 

Those  modified  in  accordance  with  Airbus  Modification  11912  or  Serv- 
ice Bulletin  A300-57-6088  (Modification  11932)  or  inspected  in  ac- 
cordance with  Airbus  Service  Bulletin  A300-57A6087 


Note  1:  Thi.s  .\D  applies  to  each  airplane 
identified  in  the  prf't  fding  applicability 
prov  isinn.  regardlesN  of  whf'finer  it  has  been 
otherwis*'  modified,  alttrf-ii   or  repaired  in 
the  area  sublet. t  to  the  rMijuir^ments  of  this 
.AD  For  airplanes  that  have  been  modified. 
altered,  nr  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affw:ted.  the 
owner'operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance.  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  attachment  fittings  of  the  main  landing 
gear  (MLG).  vkhich  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Note  2:  The  inspection  required  by 
paragraph  (a)  of  this  AD  is  also  included  in 
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the  inspection  requirement  of  paragraph  (a) 
of  AD  2000-05-07.  amendment  39-11616.  .As 

indicated  by  the  phrase,  "unless 
accompUshed  previously."  for  any  airplane 
on  which  the  initial  inspection  of  .M>-200()- 
05-07  has  been  accomplished  before  the 
effective  date  of  this  .\D.  the  inspection 
specified  by  paragraph  (a)  ot  tliis  .Ml  is  not 
required. 

Restatement  of  Requirements  of  AD  2001- 
17-29 

Inspection 

(a)  For  airplanes  subject  to  the 
requirements  of  AD  2001-17-29.  amendment 
39-1 2420:  Before  the  accumulation  of  7.500 
total  flight  cycles,  or  within  100  flight  cycles 
after  September  13.  2001  (the  effective  dale 
of  AD  2001-17-29).  whichever  occurs  later. 
perform  a  one-time  detailed  visual  inspection 
to  detect  cracks  in  gear  rib  5  (left  and  right) 
of  the  MLG  attachment  fittings  at  the  lower 
flange  and  vertic  al  web.  in  ac(  ordani.e  with 
Airbus  All  Operators  Telex  (AOT)  A30()- 
57A0239  (for  Model  A:U)0  B2  and  B4  -enes 
airplanes)  or  A300-6U()-S7Af)094  (ioi  Mudel 
A300— 000  series  airplanes).  I)i)!li  dated 
August  2.  2001. 

(1 )  If  any  cracking  is  detected  and  it  is 
found  at  .one  hole  onlv  and  does  not  extend 
out  of  the  spotfaf:e  of  the  hole:  Prior  in 
further  flight,  repair  in  ri(  (  nrdan(  e  w  Mh  llie 
applicable  .\iY\ 

(2)  if  ans  rr, itkmg  is  detec  ted  and  it  is 
found  at  more  than  fine  hole  or  extends  mil 
of  the  spotfai  e  of  an>  hole,  Befori'  further 
flight,  repair  in  ai  cordanre  with  a  method 
approved  b\  the  Manager.  International 
Branch.  ,ANM-116.  FA.A.  Transport  .Mrpiane 
Directorate:  or  the  Direction  Generale  de  I 
.Aviation  C'i\ile  (or  its  delegated  agent). 

Note  3:  The  .AC) Ts  refer  to  .Airbus  Servic :e 
Bulletins  .A300-57A0234  (for  Model  A300  B2 
and  B4  series  airplanes)  and  .A300-57,'\6087 
(for  Model  ,A30()-600  series  airplanes)  as 
additional  sources  of  service  information  for 
the  inspection  and  repair  of  any  c;rackinB 
found  during  the  inspection. 

Note  4:  For  the  purposes  of  this  .AU.  a 
detailed  visual  inspection  is  defined  as.  ".An 
Intensive  visual  examination  of  a  spec  ifli 
struc  tural  area,  svslem.  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available-  lighting  is  normall\ 
sujiplemented  with  a  direct  source  of  good 
lighting  at  intensitv  detimed  appropriate  in 
the  inspec:tor   Inspection  aids  su(  h  as  mirror. 
magnifving  lenses,  etec ..  may  be  used 
Surface  cleaning  and  elabora'e  access 
procedures  mav  be  required  " 

New  Requirements  of  This  AD 
Inspection 

(b)  For  airplanes  not  identified  in 
paragraph  (a)  of  this  .AD:  Before  the 
accumulation  of  7.500  total  flight  cycles,  or 
within  100  flight  c  ycles  after  the  effec:tive 
date  of  this  AD.  whichever  occurs  later. 
perform  the  inspec:tion  and  applicable 
corrective  ac:tions  specified  b\  paragraph  (,0 
of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  complianc  e  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager, 
International  Branch.  .ANM-llh  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  Maintenance 
Inspec  tor,  who  mav  add  c  omroents  and  then 
send  it  to  the  Manager,  Intesnational  Branch. 
ANM-lU'i 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compljanc  e  with  this  .AD.  if  any.  may  be 
cjhtained  from  the  Infern.itiorial  Branch, 
ANM-llh 

Special  Flight  Permits 

Id)  Spec  iai  flight  permits  may  be  issued  in 
accordance  with  se<tions  21  197  and  21.199 
of  the  Federal  .\\  iation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  w  here  the  recjuirements  of  this  AD 
(  an  be  ac  complished 

Incorporation  by  Reference 

le|  Kx(  e[il  d'-  required  hv  paraj^ph  (a)(2) 
o(  this  .AD;  1  he  ac  tin.ns  must  be  done  in 
d(  1  cirdance  with  .Airt)us  .All  Operators  Telex 
A30()-57A0239.  dated  August  2,  2001:  or 
Airbus  .All  Operators  Telex  A300-600- 
57A6094.  dated  .August  2.  2001:  as 
applicable  This  incorporation  by  reference 
WHS  apprised  previously  by  the  Diref:tor  of 
the  Federal  Kegi'-ter  as  of  September  13,  2001 
(5fi  FR  4.'o81    August  29.  2001).  Copies  may 
l)e  obtained  from  .Airbus  Industrie.  1  Rond 
Point  Mauric  e  Bellonle.  :n  "07  Blagnac 
Cedex.  France  ('opies  ma\  tie  iiispi'i  Um;  it 
the  F.A.A,  Transport  .Airjilane  Directorate, 
1601  Lmd  A\enue.  S\V    Kenton. 
Washington:  (5r  at  the  Offic  e  of  the  Federal 
Register.  800  North  Capitol  Street.  N\\  .  suite 
"1)0.  Washington.  i)(. 

Note  8:  The  subiei  t  of  this  AD  is  addressed 
in  Irene  h  telegraphic  airworthiness  directive 
l'2O01-3()4|B).  dated  AuuusI  2    2001. 

Effet;tive  Date 

(fl  This  amendment  becomes  effective  on 
Octobei  19.  2001. 

Issued  in  Kenton.  Washington,  on 

September  27,  2001, 

Charles  Huber, 

Arlin^  ManaiitT.  Transport  Airplane 
DirtTtoraU  .  Am  rcifl  Certification  Service. 
IFKDiK    (Jl-24"-'^  hiled  10-3-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  No.  FAA-2001 -10738:  SFAR  91] 
RIN  2120-AH49 

Aircraft  Security  Under  General 
Operating  and  Fikght  Ruies 

AGENCY:  Federal  Aviatiem 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  requires  certain 

ai'-craft  operators  to  search  din  raft  and 
screen  passenger^   (  rewiiicinlt.rs    ,,iu| 
other  persons   ami  Difir  .n  i  .  ss;^j. 
pr()pert\'  [irmr  t'    (icr.if  I'l    This  action 
is  hemg  take!)  lu  i.ouir.ei  pcjssible 
threats  in  the  wake  of  the  September  11, 
2001  terriinst  attacks. 
DATES:  This  action  is  effective  October 
1   JOOl   and  shall  remain  in  effect  until 
fi.rih'  r  notice  Tti<  rmpliance  date  for 
piTsi  ifis  ,  ,  iiidui  tint,  I  i()erations  specified 
m  p.ir.mraj  h  1  (a)  of  SFAR  91  is  October 

h    J  0(1". 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  on  this  rulemaking:  Lon  M. 
Siro,  Aviation  Security  Specialist,  ACP- 
100,  Office  of  Civil  Aviation  Security 
Prlic  v  and  Planning,  Federal  Aviation 
.\diuinistration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591: 
telephone  (202)  267-8058. 

Questions  on  security  procedures  or 
waivers:  Any  FAA  Regional  Civil 
Aviation  Security  Division  office.  You 
Cdi!  fm.i  ,1  list  of  all  Regional  Civil 
Aviation  Security  Division  offices  and 
contract  information  at  http:// 
cas.faa.gov/usa.html  These  offices  are 
identified  by  the  appropriate  FAA 
regional  designation  followed  by 
••-•'no  •• 

SUPPLEMENTARY  INFORMATION: 

Availability  of  This  .Action 

You  can  get  an  electronic  copy  using 

the  Intemrt  hv  takinp  the  following 

steps 

(1  j  (,i   ti   so, in  h  function  of  the 
Depart iiicnt  i  d  Transportation's 
('!.•(  troim  Dim  ket  Maii.ifi'.nient  System 
iDMS)  Web  page  lhttp://dms.dot.gov/ 
scire  h; 

J  Oil  the  search  page  type  in  the  last 
fir  (iii;!ts  of  the  Docket  number  shown 
it  thi  ht'uinning  of  this  notice  Click  on 

•'sr.if  .'; 

i   I  )ii  !h<  ;i>  \i  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  vcni  srlerted,  click  on  the  final 
rule. 

YcHj  c  an  also  get  an  electronic  copy 
usiriB  the  Internet  through  FAA's  web 
pa.t:*'  at  http     \\  aw.faa.gov/avr/ 
.irinhnnie  htm  or  the  Federal  Register's 
wet)  page  at  http://www  arcess.gpo.gov/ 
su  docs/aces/acesl40html. 

Vny  ran  also  get  a  copy  by  submitting 
.1  request  to  the  Federal  Aviation 
A  Imnustration,  Office  of  Rulemaking. 
.\KM-1 .  800  Independence  Avenue. 
SW  .  Washington.  0'    jn'  o.  or  by 
ral!in,u  L'02)  26"-Mt,hii  Make  sure  to 
iiientif\  the  .inienTii.'iit  number  or 
(\iH  ki't  iiunilMT  of  this  final  rule. 

Small  Entity  Inquiries 

1  hi  Srn.iii  Hiisiiiess  Regulatory 
Eiihirct men!  1  .uniess  Act  (SBREFA)  of 
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1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  F.\As 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at 
http:www  faa.gov/avr/arm/sbrefa  htm 
amd  send  electronic  inquiries  tn  the 
following  Internet  address:  9-AWA- 
SBREFA%faagov 

Background 

In  the  wake  of  the  .September  1 1 , 
2001.  terrorist  attacks  against  four  U.S. 
commercial  aircraft  resulting  in  the 
tragic  loss  of  human  life  at  the  World 
Trade  Center,  the  Pentagon,  and 
southwest  Pennsylvania,  the  potential 
for  additional  terrorist  attacks  exists. 
Those  responsible  for  the  attacks  are 
believed  to  be  affiliated  with  an 
organization  possessing  a  near-global 
terrorist  network.  The  leaders  of  the 
groups  constituting  this  organization 
have  publicly  stated  they  will  attack  the 
United  States  for  incarcerating  extremist 
members  and  are  vehemently  opposed 
to  U.S.  foreign  policy  and  presenc:e  in 
the  Middle  East.  They  retain  a  c:apability 
and  willingness  to  conduct  airline 
bombings,  hijackings,  and  suicide 
attacks  against  VS.  targets.  These 
tragedies  resulting  from  the  attacks  also 
indicate  that  the  terrorists  di^'  willing  to 
use  aircraft  as  weapons  to  inflict 
significant  damage  to  persons  and 
property  in  the  United  States. 

While  the  FAA  has  issued  emergency 
security  procedures  under  title  14,  Code 
of  Federal  Regulations  (14  CFR)  part> 
108  and  129  to  counter  the  threat  posed 
by  deadly  and  dangerous  items  brought 
into  an  aircraft,  these  actions  do  not 
address  the  threat  to  certain  operations 
that  are  currently  not  subject  to 
mandated  security  procedures. 
Accordingly,  the  FAA  is  requiring 
operators  to  implement  swuritv 
procedures  (1)  By  (October  6,  2001  for 
all  aircraft  operations  in  uhich 
passengers,  crewmembers,  or  other 
persons  are  enplaned  from  or  deplaned 
into  a  sterile  area  regardless  of  airc:raft 
weight  (except  for  scheduled  passenger 
operati(3ns  and  public  charter  passenger 
operations);  and  (2)  when  notified,  for 
all  aircraft  operations  conducted  under 
part  91  in  aircraft  with  a  maximum 
certificated  takeoff  weight  exf:eeding 
12.500  pounds  The  requirement  to 
implement  security  procedures  for 
operations  conducted  in  aircraft  with  a 
maximum  certificated  takeoff  weight 
exceeding  12.500  pounds  applies 
regardless  of  whether  passengers. 


crewmembers,  or  other  persons  are 
enplaned  from,  or  deplaned  into,  a 
sterile  area. 

Persons  conducting  operations 
described  in  1(a)  of  this  SFAR  must 
implement  security  procedures  by 
October  6.  200 f.  These  operators  use 
sterile  areas  that  also  are  used  by 
scheduled  passenger  and  public  charter 
passenger  operations  subject  to  security 
measures  under  14  tJFR  parts  108  and 
129  It  is  (:ritic:al  that  stringent  security 
be  maintained  in  sterile  areas  to  ensure 
the  safety  of  the  traveling  public,  and 
that  uniform  security  measures  be 
applied  to  all  persons  in  this  area.  We 
note  that  when  an  operator  affected  by 
this  ride  enplanes  passengers, 
crewmembers.  or  other  persons  from,  or 
deplanes  those  persons  into,  an  existing 
sterile  area,  there  are  screening 
checkpoints  in  place  and  personnel 
trained  to  conduct  aircraft  searches  that 
mav  be  under  the  control  of  other 
operators  These  resources  may  be  used 
by  an  operat(.)r  affected  by  this  rule. 
Accordingly,  this  SFAR  permits 
operators  to  contract  for  such  services  to 
meet  the  requirements  of  this  rule  We 
also  note  that  the  requirements  of 
paragraph  l(a}  of  this  SFAR  do  not 
apply  to  aircraft  operations  conducted 
in  a  securitv  identification  display  area 
(SIDA)  a,-,  defined  in  §107.25. 

Further,  effective  on  November  14, 
2001.  private  charter  operators 
enplaning  passengers  from,  and 
deplaning  passengers  into,  sterile  areas 
will  he  subject  to  security  requirements 
set  forth  in  a  revision  to  part  108,  See 
"Aircraft  Operator  Securitv:  Final  Rule" 
(66  FR  ,i7:?30:  July  17.  2001).  This  SFAR 
has  the  effect  of  advancing  the  date  on 
which  private  charter  operators  must 
apply  security  procedures  required 
under  revised  part  108  to  conduct 
operations  into  or  out  of  sterile  areas. 
The  FAA  intends  to  provide  private 
charter  operators  conducting  these 
operations  portions  of  the  sec:uritv 
pnigram  that  will  applv  to  them  under 
revised  part  108.  The  FAA  will  also 
provide  portions  of  the  security  program 
to  operators  of  private  or  corporate 
aircraft  that  »'nplane  persons  from,  or 
deplane  pt-rsons  into,  sterile  areas, 
.Xffected  operators  may  obtain  those 
portions  of  the  securitv  program  that 
c:ontam  the  npfiroved  procedures  by 
(  ontaf  ting  an  office  specified  in  FOR 
FURTHER  INFORMATION  CONTACT. 

The  se<;urity  program  is  sensitive 
se(  urity  information  under  part  191  and 
those  portions  provided  to  private 
charter  operators  or  other  persons  to 
meet  the  requirements  of  paragraph  Ka] 
of  this  SFAR  must  be  protected  from 
unauthorized  disclosure.  Sensitive 
security  information  in  the  possession 


of  other  than  those  with  a  need  to  know 
may  be  detrimental  to  the  safety  of  the 
traveling  public.  Accordingly,  paragraph 
2(b)  of  this  SFAR  provides  that  the 
operator  must  restrict  the  distribution, 
disclosure,  and  availability  of 
information  contained  in  the  security 
procedures  approved  to  comply  with 
paragraph  1(a)  of  this  SFAR  to  persons 
with  a  need  to  know  as  described  in  part 
191. 

Paragraph  1(b)  of  this  SFAR 
establishes  a  process  that  can  be  used  by 
the  Administrator  to  rapidly  address 
various  types  of  threats.  Security 
procedures  approved  to  meet  paragraph 
1  (b)  of  this  SFAR  will  be  tailored  to 
meet  various  threats  and  could  apply  to 
any  or  all  of  the  operations  subject  to 
the  rule.  Persons  conducting  operations 
described  in  1(b)  of  this  SFAR  are  not 
required  to  implement  security 
procedures  to  meet  this  rule  unless 
notified  by  the  Administrator.  The  FAA 
will  notify  operators  by  NOT  AM  when 
they  must  apply  these  security 
procedures  and  will  make  the 
procedures  available  to  affected 
operators.  We  expect  threat  conditions 
may  change  rapidly,  and  therefore  may 
require  the  implementation  of  different 
security  procedures  at  certain  times  for 
for  certain  operations.  The 
Administrator  will  require  operators  to 
implement  these  procedures  only  when 
it  is  determined  that  threat  conditions 
warrant 

All  security  procedures  used  to  meet 
the  requirements  of  this  SFAR  must  be 
approved  by  the  Administrator.  Similar 
to  the  procedures  specified  in  paragraph 
2(a)  of  this  SFAR.  the  procedures 
specified  in  paragraph  2(b)  may  require 
that  affected  aircraft  be  searched.  They 
may  also  require  that  passengers, 
crewmembers,  and  other  persons  and 
their  accessible  property  (carry-on 
items)  be  screened  prior  to  boarding. 
Screening  may  include  inspection  for 
explosives,  incendiaries,  and  deadly  or 
dangerous  weapons,  and  other  measures 
verifying  the  identities  of  passengers, 
crewmembers,  and  other  persons. 

Paragraph  4  of  this  SFAR  specifies 
that  the  FAA  may  issue  a  waiver  if  it 
finds  that  the  operation  can  be 
conducted  safely  under  the  terms  of  the 
waiver.  We  note,  for  instance,  that  many 
of  the  aircraft  operations  subject  to  this 
SFAR  are  conducted  by  corporations 
that  may  have  strong  corporate  secnirity 
practices.  The  FAA  may  consider 
whether  these  or  other  practices  warrant 
the  grant  of  a  waiver. 

fustiiication  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action,  the 
Administrator  finds  that  notice  and 
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public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  contran'  to  the 
public  interest.  Further,  the 
Administrator  finds  that  good  cause 
exists  under  5  U.S.C.  553(d)  for  making 
this  rule  effective  immediately  upon 
date  of  filing  for  public  inspection  at  the 
Office  of  the  Federal  Register.  This 
action  is  necessary  to  prevent  a  possible 
imminent  hazard  to  aircraft  and  persons 
and  property  within  the  United  States. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3507(d)),  the  FAA  has  determined  that 
there  are  no  new  requirements  for 
information  collection  associated  with 
this  SFAR. 

Regulatory  Analyses 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  tbe 
meaning  of  section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulaton,' 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
under  Paragraph  1  Ig  of  the  Department 
of  Transportation  (DOT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  a  significant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT  s 
policies  and  procedures.  No  regulaton,' 
analysis  or  evaluation  accompanies  this 
rule.  The  FAA  is  not  able  to  assess 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulaton,'  Flexibility  Act  of  1980. 
as  amended.  The  FAA  recognizes  that 
this  rule  may  impose  significant  costs 
on  some  operators,  including  delaying 
their  operations  until  they  are  able  to 
carry  out  the  security  procedures  The 
current  security  threat  requires, 
however,  that  operators  take  all 
necessary  measures  to  ensure  the  safety 
and  security  of  their  operations. 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  SFAR 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandate.s  Rcfnrm  .\r\ 
of  1995  (the  Act),  enacted  a^  Puli   L 
104-4  on  March  22.  1995  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  gos-crnments 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  SlOO  million  or 
more  expenditure  (adjusted  annuali\  for 
infiation)  in  any  one  year  b\  .State,  local. 
and  tribal  governments,  m  the  ak^gregatp 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  SFAR  does  not  c  ontain  '-uch  a 
mandate  Therefore,  the  requiremi'nls  uf 
Title  II  of  tbe  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Environmental  Analysis 

FAA  Order  1050  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NFP.M 
environmental  impact  statement   In 
accordance  with  FAA  Order  1050  iD. 
appendix  4,  paragraph  4(jl  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  .SF.AR  has 
been  assessed  in  accordant  e  u  ith  the 
Energv  Pnlicv  and  Conservation  Aci 
(EPCA)  Pub.L.  94-163.  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053  1    It 
has  been  determined  that  this  SF,'\R  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  .Mrcrafi  .Airmen, 
.Airports.  Aviation  safety 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  14  (TR  part  91 
as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  pari  91 
continues  to  read  as  follows 

Authority:  4')  rSC  U)f)(g).  1  1  i.S.  4(111),*. 
40113.  4012(1.  40101,  44111  44701  4470M. 
44711,  44712.  4471, T,  44 7  If.,  44 "i:-  44~22. 
46,106.  46,tl.T,  46,Uh.  4fi.S04.  4(i,i06— tf.">07. 
47122,  47508,  47528-47.T.31,  articles  12  and 


29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2  ,\dd  Special  Federal  Aviation 
Regulation  (SF,AR)  No.  91  to  read  as 

follows 

SFAR  NO  91  — AIRCRAFT  SFClRir^ 
UNDER  CKNFRAl.  ()PFRAT1N(.  \M) 
FLIGHT  RULES 

1 .  Applicability.  This  SFAR  apphes  to: 

(a)  .Ml  aircraft  operations  in  which 
passengers,  crewmembers,  or  other  persons 
are  enplaned  from  or  deplaned  into  a  sterile 
area,  except  for  scheduled  passenger 
operations  aad  public  charier  passenger 
operations.  For  purposes  of  this  SFAR, 
"sterile  area,"  "scheduled  passenger 
operations."  and  "public  charter '  are  defined 
in  ^  108. .3  of  this  chapter 

(b)  Lach  aircraft  ofmralion  conducted  in  an 
aircraft  with  a  maximum  certificated  takeoff 
weight  of  more  than  12.500  pounds  except 
for  those  operations  specified  in  paragraph 
1(a)  of  this  SFAR  and  those  operations 
conducted  under  a  security  program  under 
pan  108  or  129  of  this  chapter. 

2.  Procedures. 

(a)  Any  person  conducting  an  operation 
identified  in  paragraph  1  of  this  SFAR  must 
conduct  a  search  of  the  aircraft  prior  to 
departure  and  screen  passengers, 
crewmemtiers.  and  other  persons  and  their 
accessible  property  (carry-on  items)  prior  to 
boarding  in  accordance  with  security 
procedures  approved  by  the  Administrator. 

(b)  The  security  procedures  approved  by 
the  Administrator  for  operations  specified  in 
paragraph  1(a)  of  this  SFAR  are  sensitive 
sei:urity  information.  The  operator  must 
restrict  the  distribution,  disclosure,  and 
availability  of  information  contained  in  the 
security  procedures  to  persons  with  a  need 
to  know  as  described  in  part  191  of  this 
chapter. 

3  Compliance  Date.  Persons  conducting 
operations  identified  in  paragraph  1(a)  of  this 
SFAR  must  implement  security  procedures 
on  October  6.  2001   Persons  identified  in 
paragraph  l(bf  of  this  .SFAR  must  implement 
security  procedures  when  notified  by  the 
Administrator.  The  FAA  will  notify  operators 
identified  in  1(b)  of  this  SFAR  by  NOTAM 
when  they  must  implement  security 
procedures. 

4.  Waivers.  The  Administrator  may  permit 
a  person  conducting  an  operation  identified 
in  paragraph  1  of  this  SFAR  to  deviate  from 
the  provisions  of  this  SFAR  if  the 
Administrator  finds  that  the  operation  can  be 
conducted  safely  under  the  terms  of  the 
waiver. 

5.  Delegation.  The  authority  of  the 
Administrator  under  this  SFAR  is  also 
exercised  by  the  Associate  Administrator  for 
Civil  Aviation  Security  and  the  Deputy 
Associate  Administrator  for  Civil  Aviation 
Security. 

6.  Expiration.  This  Special  Federal 
Aviation  Regulation  shall  remain  in  effect 
until  further  notice. 
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Issued  in  Washington.  DC  on  October  1, 
2001 
Jane  F.  Garvey. 

Aiimini'itrator 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10  and  163 

[T.D.  01-74) 
RIN151S-AC89 

Preferential  Treatment  of  Brassieres 
Under  ttie  United  States-Caribbean 
Basin  Trade  Partnership  Act 

AGENCY:  US  Customs  Service, 

Department  of  the  Treasury 

ACTION:  Interim  regulations;  solicitation 

of  comments. 


SUMMARY:  This  document  sets  forth 

interim  ainemlments  to  the  Customs 
Regulations  m  implement  those 
provisions  within  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(the  CBTPA;  that  establish  standards  for 
preferential  treatment  for  brassieres 
imported  from  CBTPA  b<'neficiarv 
countries  The  regulator,'  amendments 
contained  in  this  document  invoUe 
specifically  the  methods,  procedures 
and  related  standards  that  will  apply  for 
purposes  of  determining  compliance 
with  the  75  percent  aggregate  l".S.  fabric 
components  content  requirement  under 
the  CBTPA  brassieres  provision. 
DATES:  Interim  rule  effective  October  4. 
2001   Comm*^nts  must  be  received  on  or 
before  December  3.  2001 
ADDRESSES:  Written  comments  may  be 
addressed  to.  and  inspected  at.  the 
Regulations  Branch.  U.S  (^ustcjms 
Service.  1300  Pennsvlvania  Avenue. 
\\V,.  3rd  Floor.  Washington.  DC  2n2:'q 
FOR  FURTHER  INFORMATION  CONTACT: 
Legal  issues:  Cynthia  Reese.  Office  of 
Regulations  and  Rulings  '202-927- 
1361J 

Other  issues:  Dick  Cruhton.  Office  of 
Field  Operations  (202-927-0162). 
SUPPLEMENTARY  INFORMATION: 

Background  ' 

United  States-Caribbean  Basin  Trade 
PartntTship  Act 

On  May  18.  2000.  President  Clinton 
signed  into  law  the  Trade  and 
Development  Act  of  2000  (the  'Acf). 
Public  Law  106-200.  114  Stat.  251   Title 
I!  of  the  Art  concerns  trade  benefits  for 
the  Caribbean  Basin  and  is  referred  to  in 
the  Act  as  the  'United  States-C^aribbean 


Basin  Trade  Partnership  Act"  (the 
••CBTPA").  Within  Subtitle  B  of  Title  II 

of  the  Art.  section  21 1  sets  forth 
temporary  provisions  for  the  purpose  of 
providing  additional  trade  benefits  to 
Caribbean  Basin  countries  designated  by 
the  President  as  CBTPA  beneficiary 
countries. 

Subsection  (a)  of  section  21  1  of  the 
Art  revised  section  2r3(b)  of  the 
Caribbean  Basin  Economic  Recoverx'  Act 
(the  CBER.'X.  also  referred  to  as  the 
Caribbean  Basin  Initiative,  or  CBI. 
statute  codified  at  19  U.S.C.  2701-2707). 
The  CBI  is  d  duty  preference  program 
that  applies  to  exports  from  those 
Caribbean  Basin  countries  that  have 
been  designated  bv  the  President  as 
program  beneficiaries.  Section  213(bj  as 
amended  b\'  section  211(a!  of  the  Act 
consists  of  five  principal  paragraphs. 
Paragraph  (1)  of  amended  section  213(b) 
lists  six  categories  of  goods  which  are 
excluded  from  standard  duty-free 
treatment  under  the  C^BI  (one  of  these 
categories  consists  of  textile  and  apparei 
articles  which  were  not  eligible  articles 
for  purposes  of  the  CBI  on  January  1, 
1994.  as  the  CBI  was  in  effect  on  that 
date).  Paragraph  (2)  of  amended  section 
213(h)  provides,  during  the  "transition 
period.  '  for  the  applic  ation  of 
preferential  trc^atment  (that  is.  entry  in 
the  United  States  free  of  duty  and  free 
of  anv  quantitative  restrictions. 
limitations,  or  consultation  levels)  to 
specific  textile  and  apparel  articles; 
thus,  paragraph  (2)  operates  in  part  as 
an  exception  to  the  exclusion  rvile  for 
textile  eind  apparel  articles  under 
paragraph  (1).  Paragraph  (3)  of  amended 
sec:tion  213(b)  applies  to  the  goods 
excluded  from  ('BI  dutv-free  treatment 
under  paragraph  (Ij  other  than  textile 
and  apparel  articles  and  in  effect 
provides  for  the  application  of  NAFTA 
tariff  treatm.ent  to  those  goods  during 
the  "transition  period   "  Paragraph  (4)  of 
amended  section  213(b)  sets  forth 
f'gulatorv  and  related  standards  for 
purposc^s  of  preferential  treatment  under 
paragraph  (2)  or  (3)  and.  among  other 
things,  requires  the  use  of  Certificate  of 
Origin  procedures  modeled  on  the 
NAFTA.  Paragraph  (5)  of  amended 
section  213(b)  sets  forth  definitions  and 
special  rules  and.  among  other  things. 
defines  "transition  pericjd"  for  purposes 
of  section  213(b)  as  meaning,  with 
respect  to  a  CBTPA  beneficiar\  couiitr\'. 
the  period  that  begins  on  October  1. 
2000.  and  ends  on  the  earlier  of 
September  30.  20()H   or  the  date  on 
which  a  free  trade  agreement  enters  into 
force  with  respect  to  the  United  States 
and  the  C^BTPA  beneficiar>'  countr\'  and 
defines  "CBTPA  beneficiar\'  country" 
for  purposes  of  section  213(b)  as 


meaning  any  "beneficiary  country"  as 
defined  in  section  212(a)(1)(A)  of  the  ' 
CBI  statute  (19  U.S.C.  2702(a)(1)(A)) 
which  the  President  designates  as  a 
CBTPA  beneficiary  country. 

One  of  the  specific  textife  and  apparel 
article  categories  to  which  preferential 
treatment  may  apply  during  the 
transition  period  under  paragraph  (2)  of 
amended  section  213(b)  consists  of 
brassieres  described  in  paragraph 
(2)(A)(iv)  as  follows: 

(iv)  CERTAIN  OTHER  APPAREL 
ARTICLES.— (I)  Subject  to  subclause  (11).  anv 
apparel  article  classifiable  under  subheading 
0212.10  of  the  HTS.  if  the  article  is  both  cut 
and  sewn  or  otherwise  assembled  m  the 
\  'nited  States,  or  one  or  more  of  the  CBTPA 
beneficiary  countries,  or  both. 

(il)  During  the  1-vear  period  beginning  on 
October  1 ,  2001 .  and  during  each  of  the  six 
succeeding  1-vear  periods,  apparel  articles 
described  in  subclause  (I)  of  a  produt :er  or  an 
entit\  t:ontrolling  production  shall  be  eligible 
for  preferential  treatment  under 
subparagraph  (B)  only  if  the  aggregate  cost  of 
fahrii  c;omponenls  formed  in  the  United 
.States  tfiat  are  used  in  the  prculuclion  of  all 
such  arlir.ies  of  that  produc  er  or  entity  during 
the  preceding  1-year  period  is  at  least  75 
percent  of  the  aggregate  dec:lared  customs 
value  of  the  fabric  contained  in  all  such 
arlif  les  of  that  producer  or  entity  that  are 
entered  during  the  preceding  l-vear  period. 

(Ill)  Thf  United  Slates  (>ustoms  Service 
shall  develop  and  implement  methods  and 
prnt.edures  to  ensure  (mgoing  c  ompliance 
with  the  requirement  set  forth  In  subc:lause 
(II).  If  the  Customs  Service  finds  that  a 
producer  or  an  entity  controlling  production 
has  not  satisfied  such  requirement  in  a  l-\ear 
period,  then  apparel  articles  descn'oed  in 
subclause  (I)  ot  that  produc  nr  or  entitv  shall 
bf  ineligible  (or  prefenrntial  treatment  under 
subparagraph  (Bl  during  aiu  suc;ieeding  1- 
vear  period  until  the  aggregate  cost  of  fabric 
components  formed  in  the  United  States  used 
in  the  production  of  sue  h  articles  of  that 
produc:er  or  entity  in  »he  preceding  1-year 
period  is  at  least  8,"i  percent  of  the  aggregote 
declared  customs  value  uf  the  fabric 
(  ontained  in  all  su(,h  artii  les  ot  that  proiiucer 
or  entitv  that  are  entered  during  the 
preceding  l-\ear  period. 

Thus,  the  preferential  treatment 
available  to  brassieres  under  the  CBTPA 
amendments  represents  a  departure 
from  historical  practice  under  the  CBI 
which  (1)  excluded  most  textile  and 
apparel  articles,  including  brassieres, 
from  CBI  duty-free  treatment  and  (2) 
had  no  provision  regarding  exemption 
from  quantitative  restrictions, 
limitations  or  consultation  levels. 
Although  brassieres  may  receive 
preferential  treatment  under  the  CBTPA 
during  the  first  year  of  the  ••transition 
period  "  (that  is.  through  September  30. 
2001)  without  regard  to  any  U.S.  fabric 
component  content  requirement,  for 
each  year  after  that  first  year  the  75 
percent  U.S.  fabric  component  content 
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requirement  under  paragraph 
(2)(A)(iv)(II)  of  the  statute  (or  the  85 
percent  U.S.  fabric  component  content 
requirement  under  paragraph 
(2){A)(iv)(III)  of  the  statute)  must  have 
been  met  by  the  producer  or  entity 
conlrolhng  production  for  all  brassieres 
produced  and  entered  in  the  United 
States  during  the  preceding  year  in 
order  for  the  U.S.  importer  to  be  able  to 
file  a  claim  for  preferential  treatment  on 
brassieres  during  the  current  year  If  a 
producer  or  entity  controlling 
production  fails  to  meet  the  75  percent 
standard  in  a  given  year,  then  during  the 
entire  following  year  claims  for 
preferential  treatment  may  not  be  made 
on  its  brassieres  and  the  85  percent 
standard  must  be  met  in  order  for  its 
brassieres  to  be  eligible  for  preferential 
treatment  in  the  next  year.  Under  the 
statute,  preferential  treatment  for 
brassieres  under  the  CBTPA  will 
terminate  when  the  "transition  period"' 
ends  either  by  adoption  of  a  new  trade 
agreement  between  the  United  States 
and  the  CBTPA  beneficiary-  countn.'  or 
on  September  30.  2008.  whichever  is 
earlier.  If  preferential  treatment  under 
the  CBTPA  terminates  without  adoption 
of  a  new  free  trade  agreement,  then  the 
prior  CBI  regime  would  come  back  into 
operation  and  brassieres  would  revert  to 
dutiable  status  and  could  be  subject  to 
quantitative  restrictions,  limitations  or 
consultation  levels. 

Presidential  and  Regulator,'  Action 
Under  the  CBTPA 

On  October  2,  2000.  President  Clinton 
signed  Proclamation  7351  (published  in 
the  Federal  Register  at  65  FR  59329  on 
October  4.  2000)  to  implement  the 
CBTPA.  This  Proclamation  (1)  included 
a  list  of  countries  designated  as  CBTPA 
beneficiary  countries.  (2)  authorized  the 
United  States  Trade  Representative  to 
make  certain  determinations  regarding 
designated  beneficiar\'  countries  under 
paragraph  (4)  of  amended  section  213(b) 
and  to  publish  a  notice  of  those 
determinations  and  of  consequential 
changes  to  the  HTSUS  in  the  Federal 
Register,  and  (3)  set  forth,  in  an  Annex, 
modifications  to  the  HTSUS  to 
accommodate  the  preferential  treatment 
and  other  CBTPA  import  provisions. 
Included  in  those  HTSUS  modifications 
was  the  addition  of  a  new  Subchapter 
XX  to  Chapter  98  to  reflect  the  specific 
textile  and  apparel  article  provisions  of 
paragraph  (2)  of  amended  section 
213(b),  including,  in  subheading 
9820.11.15,  the  brassieres  of  paragraph 
{2)(A)(iv).  Subsequently,  on  October  10. 
2000,  the  United  States  Trade 
Representative  published  in  the  Federal 
Roister  (65  FR  60236)  a  notice,  with  an 
effective  date  of  October  2.  2000,  setting 


forth  a  determination  regarding  certain 
designated  CBTPA  beneficiary  countries 
and  making  conforming  changes  to  the 
HTSUS  as  required  by  Proclamation 
7351  and  thus  putting  into  effect  the 
trade  benefit  provisions  of  the  CBTP.A 

On  October  5,  2000.  Customs 
published  in  the  Federal  Register  (65 
FR  59650)  as  T.D.  00-68.  with  an 
effective  date  of  October  1 ,  2000.  an 
interim  rule  document  setting  forth 
amendments  to  the  Customs  Regulations 
which  included,  among  other  things,  the 
addition  of  new  §§  10  221  through 
10.227  (19  CFR  10.221  through  10  2271 
to  implement  those  textile  and  ajjparel 
preferential  treatment  provisions  within 
paragraphs  (2).  (4)  and  (5)  of  amended 
section  213(b)  of  the  CBI  statute  that 
relate  to  U.S.  import  procedures  The 
regulator.'  amendments  contained  in 
that  document  reflected  and  clarified 
the  statutory'  standards  for  the  trade 
benefits  applicable  to  textile  and 
apparel  articles  under  the  CBTP.\  and 
also  included  specific  documentary. 
procedural  and  other  related 
requirements  that  must  be  met  in  nrder 
to  obtain  those  benefits  Section 
10.223(a)  of  those  regulations  describes 
the  various  categories  nf  textile  and 
apparel  articles  to  which  preferential 
treatment  may  apply  and  includes,  in 
paragraph  (a)(6).  a  reference  to 
brassieres  as  described  in  paragraph 
(2)(A)(iv)(I)  of  amended  section  213(b). 

The  regulator^'  texts  in  T  D  00-68 
only  set  forth  the  general  brassiere 
product  description  provision  of 
subclause  (I)  of  paragraph  (2)IA)!ivi  of 
the  statute  and  therefore  did  not  address 
the  aggregate  cost  or  value  pro\isions  of 
subclauses  (II)  and  (III)  of  paragraph 
(2)(A)(iv).  for  two  reasons.  First,  as 
indicated  above,  tho.se  aggregate  cost  or 
value  provisions  do  not  have  direct 
application  to  imported  goods  until  the 
second  year  of  the  statuton.'  8-year 
"transition  period  "  Second,  there  were 
a  number  of  interpretive  and  operational 
issues  regarding  implementation  of  th'^ 
subclause  (II)  and  (III)  provisions  that 
Customs  was  unable  to  resolve  within 
the  relatively  short  time  period  available 
for  preparation  and  timely  publication 
of  the  basic  CBTPA  implementing 
regulations  in  T.D  00-68 

Customs  recognizes,  however,  that 
appropriate  regulator>'  standards  should 
be  in  place  for  reference  by  the  general 
public  by  October  1.  2001   Customs 
notes  in  this  regard  that  subclause  (III) 
of  paragraph  (2)(A)(iv)  requires  that 
Customs  develop  and  implement 
methods  and  procedures  to  ensure 
ongoing  compliance  with  the  aggregate 
75  percent  U.S. -formed  fabric 
components  cost  requirement  of 
subclause  (II).  Moreover,  even  though 


thf  ■"'>  pen  ent  .iggregate  requirement 
dot",  not  I  oiitrol  the  application  of 
pref>Tentidl  treatment  to  goods  entered 
prior  to  October  1 .  2001 ,  under  the 
terms  of  subclause  (II)  the  75  percent 
requirement  must  have  been  met  in  the 
aggregate  for  ail  articles  entered  during 
each  preceding  year  (that  is,  starting 
with  the  year  beginning  on  October  1 . 

2000.  and  ending  on  September  30. 
2001)  in  order  for  preferential  treatment 
to  be  applied  to  articles  entered  during 
the  following  year  (that  is.  starting  with 
the  year  that  begins  on  October  1,  2001). 
Therefore,  for  purposes  of  claiming 
CBTPA  preferential  treatment  on 
brassieres  entered  during  the  period 
from  October  1 .  2001 ,  through 
September  30,  2002,  the  U.S.  importer 
,ind  the  producer  or  entity  controlling 
production  must,  for  record  keeping  and 
related  purposes,  be  aware  of  the 
standards  Customs  will  apply  in 
assessing  compliance  with  the  75 
percent  requirement  during  that 
preceding  year. 

Accordingly,  this  document  sets  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  the  aggregate 
cost  or  value  provisions  of  subclauses 
(II)  and  (III)  of  paragraph  (2)(A)(iv)  of 
amended  section  213(b).  In  view  of  the 
proximity  of  the  publication  date  of 
these  interim  regulations  to  October  1 , 

2001.  Customs  has  issued  instructions 
to  the  various  ports  to  allow  importers 
to  amend  their  entries  as  may  be 
necessan.'  to  take  into  account  the  new- 
procedures  and  other  requirements  of 
these  interim  regulations.  The 
regulatory  amendments  are  discussed  in 
more  detail  below 

Discussion  of  Interim  Amendments 

Section  ]0  2231a II 6 1 

This  section  has  been  modified  by  the 
addition  of  a  proviso  at  the  end  to 
indicate  that  the  requirements  of  new 
§  10.228  also  must  be  met. 

Section  J 0.223(a)(7) 

Customs  notes  that  §  10.223(a)(7) 
c  overs  apparel  articles  that  are 
constructed  of  fabrics  or  yams  that  are 
considered  to  be  in  "short  supply"  for 
purf'ospv  of  Annex  401  of  the  NAFTA. 
Custi  111-  furlf.t'r  notes  that  the  Annex 
401  rule  f   r  articles  classified  in 
subh.adint  b212  10,  HTSUS.  requires 
only  the  performance  of  certain 
specified  production  processes  (that  is, 
"both  cut  (or  knit  to  shape)  and  sewn  or 
otherwise  assembled  in  the  territory  of 
one  or  more  of  the  NAFTA  parties")  and 
includes  no  requirements  regarding  the 
source  of  the  fabrics  or  yams  Thus,  as 
the  Aimex  401  mle  for  subheading 
()212  K)  HTSUS,  includes  no 
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designation  of  fabrics  or  yams  in  "short 
supply."  Customs  believes  that 
brassieres  of  subheading  6212. 10. 
HTSL'S.  are  not  covered  bv 
§  10.223(a)(7). 

This  view  is  supported  by  the 
decision  by  Congress  to  create  a  specific 
CBTPA  provision  providing  for 
preferential  treatment  of  brassieres 
(paragraph  (2)(A)(iv)  of  amended 
§213rb),  which  is  reflected  in 
§  10.223(a)(6)  of  the  regulations).  Wore 
articlesof  subheading  6212  10.  HTSUS, 
intended  to  be  included  with  the 
articles  falling  within  the  scope  of 
§  10.223(a)(7)  which  corresponds  to 
paragraph  (2)(A)(v)(l)  of  amended 
section  213rb).  Congress  would  nut  have 
created  a  separate  provision  with 
specific  fabric  sourcing  requirements 
which  must  be  met  in  order  for 
brassieres  of  subheading  6212  10, 
HTSUS.  to  receive  preferential 
treatment  under  the  CBTP.A 

The  text  of  §  10, 223(a)(7)  has  been 
appropriately  modified  to  reflect  this 
interpretation 

\ew§10  228  I 

This  new  section  addresses  the 
aggregate  cost  or  value  provisions  of 
subclauses  (II)  and  (III)  of  paragraph 
(2)(A)(iv)  of  amended  sertum  21, 3(h) 
Although  the  text  is  in  most  cases  self- 
explanatory',  the  following  specific 
points  are  noted  regarding  this  new 
provision. 

1  The  definitions  of    cost"  and 
"declared  customs  value"  in  paragraphs 
(a)(4)  and  (a)(5)  are  based  in  part  on 
principles  reflected  in  the  Customs 
Regulations  provisions  that  apply  for 
purposes  of  subheading  9802.00  80. 
HTSUS  (see.  in  particular.  19  CFR 
10.17)  and  under  the  CB!  (see.  in 
particular,  19  CFR  10.196(c)|   Moreover 
as  regards  the  definition  of    declared 
customs  value"  in  paragraph  (a)(5). 
Customs  notes  that  because  the 
circumstance  in  which  this  terminology 
appears  in  the  statute  does  not  relate  to 
a  point  at  which  a  value  is  normally 
declared  to  U  S.  Customs,  the  text 
includes  multiple  factual  circumstances 
that  reflect  all  conditions  under  which 

a  value  of  fabric  could  exist  for  purposes 
of  comparison  to  the  "cost"  of  fabric 
components  defined  in  paragraph  !a)(4! 

2  Paragraph  (b)(1)  reflects  the  "75  ,ind 
8f)  percent  US  fabric  compcjnent 
content  requirements  of  paragraphs 
(2j(A){iv)(II)  and  (III)  of  the  statute  and 
also  requires  the  US   importer  to 
include  a  specific  documentation 
identifier  assigned  bv  Customs  (see  the 
discussion  (jf  paragraph  (c)  below)  when 
filing  the  claim  for  preferential 
treatment  Custfjms  considers  a  specific 
documentation  identifier  necessary.  The 


identifier,  which  is  to  be  noted  on  the 
entrv  summarv  t)r  warehouse 
withdrawal,  will  serve  both  the  importer 
and  Customs.  The  identifier  serves  the 
importer  as  it  is  a  method  to  indicate 
that  the  importer  has  at  the  time  of  entry 
a  specific  basis  for  claiming  preferential 
treatment — that  either  the  75  or  the  85 
percent  requirement  has  been  met  in  the 
preceding  vear — for  the  brassieres  being 
entered  and  thus  will  facilitate  the  entry 
and  clearance  process.  The  identifier 
serves  Customs  as  it  is  a  means  by 
which  Customs  can  tie  a  particular  entry 
to  the  fact  that  a  producer  of  brassieres 
or  an  entity  controlling  production  of 
brassieres  has  met  the  75  or  85  percent 
requirement.  This  is  essential  in  view  of 
the  fact  that  compliance  with  the  75  or 
85  percent  requirement  must  be 
established  by  a  producer  or  by  an 
entity  controlling  production  who  might 
not  be  the  U  S   importer. 

3  Paragraph  (b)(2)  sets  forth  a  number 
of  general  rules  that  Customs  believes 
applv  under  paragraphs  (b)(l)(i)  and 
(b){l)(ii)  and  for  purposes  of  preparing 
and  filinu  the  (io(  umentation  prescribed 
under  paragraph  (c)  bv  the  producer  or 
entity  controlling  pniduction.  Paragraph 
fb)(2)  also  includes  some  examples  to 
illustrate  the  application  of  those  rules. 

4  Paragraph  (c)  provides  that,  in 
order  for  an  importer  to  be  able  to 
include  the  distinct  and  unique 
identifipr  on  the  entry  summary  or 
warehouse  withdrawal  as  required 
under  paragraph  (b)(l)(iiij,  the  producer 
or  entity  controlling  production  must 
have  filed  with  Customs  a  declaration  of 
compliance  with  the  applif;able  75  or  85 
percent  requirement.  Paragraph  (c) 
further  provides  that  Customs  will 
advise  the  filer  of  the  identifier  assigned 
to  that  declaration  of  compliance  so  that 
the  filer  may  provide-  that  number  to  the 
appropriate  U.S.  importers  for  inclusion 
on  current  entr\'  summaries  or 
warehouse  withdrawals  covering 
articles  of  the  producer  or  entity 
controlling  production  in  question.  So 
that  each  affected  importer  might  know 
what  the  appropriate  identifier  is  prior 
to  the  arrival  of  the  goods  in  the  United 
States,  paragraph  (c)  provides  that  the 
declaration  of  compliance  should  be 
filed  at  least  10  davs  prior  to  the  date 

of  the  first  shipment  of  the  goods  to  the 
United  States:  (Customs  believes  that 
this  10-day  period  should  afford 
sufficient  time  for  C^ustoms  to  assign  the 
identifier  to  the  dt-claration  of 
complianrt^  and  pro\ide  the  identifier  to 
the  producer  or  entitv  controlling 
production  and  for  the  producer  or 
entity  to  then  provide  it  to  the 
appropriate  U  ,S.  importer(s)   Paragraph 
(c)  also  provides  f(.)r  the  filing  of  an 
amended  declaration  of  compliance  or 


for  following  other  appropriate 
procedures  if  the  initial  filing  was  based 
on  an  estimate  because  information  for 
the  whole  year  was  not  available  at  the 
time  of  the  initial  filing  and  the  final 
data  differs  from  the  estimate,  or  if  the 
producer  or  entity  controlling 
production  has  reason  to  believe  for  any 
other  reason  that  the  declaration  of 
compliance  that  was  filed  contained 
erroneous  information.  Finally, 
paragraph  (c)  identifies  the  specific 
Customs  office  at  which  the  filing  must 
take  place  and  prescribes  the  form  the 
declaration  of  compliance  must  take  and 
includes  instructions  for  its  completion. 

5.  Paragraph  (d)  sets  forth  standards 
regarding  the  verification  of  a 
declaration  of  compliance  and  is  similar 
to  the  rules  that  apply  for  purposes  of 
verification  of  CBTPA  preferential 
treatment  claims  under  §  10  227  but 
with  changes  to  reflect  the  current 
context.  Paragraph  (d)  also  specifies  the 
nature  of  the  accounting  books  and 
documents  that  Customs  expects  to  see 
when  verifying  the  statements  made  on 
a  declaration  of  compliance.  Finally,  so 
that  affected  U.S.  importers  will  know- 
when  Customs,  after  performing  a 
verification  of  a  declaration  of 
compliance,  has  determined  that  articles 
of  the  producer  or  entity  controlling 
production  in  question  failed  to  meet 
the  applicable  75  or  85  percent 
requirement,  paragraph  (d)  provides  that 
Customs  will  publish  a  notice  of  that 
determination  in  the  Federal  Register. 

Part  163 

The  Appendix  to  Part  163  of  the 
Customs  Regulations  (19  CFR  Part  163), 
which  sets  forth  a  list  of  entry  records 
(that  is.  records  that  are  required  by 
statute  or  regulation  for  the  entry  of 
merchandise — the  "(a)(1)(A)"  list),  has 
been  modified  by  the  addition  of  a 
listing  covering  the  CBTPA  declaration 
of  compliance  for  brassieres. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  §  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)).  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
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Service,  1300  Pennsylvania  Avenue, 
NW,.  3rd  Floor,  Washington,  DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements  and  the 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553fb)(B).  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 
some  cases  implement  direct  statutory- 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  proclaimed  by 
the  President  under  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act. 
For  the  same  reasons,  pursuant  to  the 
provisions  of  5  U.S.C.  553(d)(1)  and  (3). 
Customs  finds  that  there  is  good  cause 
for  dispensing  with  a  delayed  effective 
date.  Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C!.  601 
et  seq  )  do  not  apply. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E  O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  interim  rule  has 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.)  under  OMB  control  number 
1515-0226. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  10 

Assembly,  Bonds,  Caribbean  Basin 
Initiative,  Customs  duties  and 
inspection.  Exports,  Imports.  Preference 
programs.  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 


AMENDMENTS  TO  THE 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble.  Parts  10  and  163.  ("ustoms 
Regulations  (19  CFR  Parts  U)  and  163) 
are  amended  as  set  forth  Oelnw 

PART  10— ARTICLES  CONDmONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1  The  general  authority  citation  fur 
Part  10  continues  to  read,  and  thf 
specific  authority  citation  for  t)*^  10  221 
through  10.227  and  «?i}  10  231  thmugh 
10.237  is  revised  to  read,  as  follows: 

Authority:  19  U  S  C.  66,  1202  (General 
Note  22,  Hiirmom/pd  lariff  Schedule  of  the 
Inited  Stales  (HT.srSj).  1321,  1481,  1484, 
1498.  1508    lh2.V  1624,  3314: 

***** 

Sections  10.221  through  U)  22H  nnd 
§§  10.231  through  10  237  also  issued 
under  19  U  SC  2701  et  seq 

§10.222        [Amended] 

2  In  §  10.222.  the  introductory  text  is 
amended  by  removing  the  reference 
"10  227  '  and  adding,  in  its  place,  the 
reference  "10  228" 

§10.223       [Amended] 

3.  In  §  10  223.  paragraph  (aX6)is 
amended  by  adding  at  the  end  before 
the  semicolon  the  words  ".  provided 
that  any  applicable  additional 
requirements  set  forth  in  <;  10  22H  arc 
met"  and  paragraph  (a)(7)  is  amended 
by  adding  after  the  words  ".Appart'l 
articles"  at  the  beginning  (if  thr 
sentence  the  words  '.  other  than  artn  If^ 
described  in  paragraph  (a)i6]  (if  this 
section." 

4.  A  new  §  10  228  is  added  under  the 
center  heading  "Textile  and  Apparel 
Articles  Under  the  United  States- 
Caribbean  Basin  Trade  Partnt>rship  Act" 
to  read  as  follows: 

§10.228    AddKional  requirements  tor 
preferential  treatment  of  brassieres 

(a)  Definitions  When  used  in  this 
section,  the  following  terms  have  the 
meanings  indicated: 

(1)  Producer.  "Producer"  mpan^  dn 
individual,  corporation,  partnership, 
association,  or  other  entity  or  group  that 
exercises  direct,  daily  operational 
control  over  the  production  process  in 

a  CBTPA  beneficiarv  country 

(2)  Entity-  controlling  production.  ' 
"Entity  controlling  productKin"  means 
an  individual,  corporation  partnership, 
association,  or  other  entity  or  group  that 
is  not  a  producer  and  that  controls  the 
production  process  in  a  CBTPA 
beneficiary  country  through  a 
contractual  relationship  or  other 
indirect  means 


(3)  Fuhni  t omponcnt''  Innned  in  the 
United  State!^     FahrK  (  nmpi  imiils 
formed  in  the  I'nited  States    iiieans 
((imponents  that  were  knit  to  shape 
frnm  yarns  in  the  United  State-  .i.'i  i 
(  ompdoents  that  were  cut  or  othr-w  ,'.»■ 
produced  in  the  United  States  from 
fahru  that  was  formed  in  the  United 
States  b\  a  weaving   knitting,  needling. 
tuftinfi,  ffltmg,  cnt.iii^l.nc  or  other 
[iroress   wh>>th(>r  ui  nut  '.tie  components 
iiK  nrpnrrttt'  iiMii  textile  materials. 

4   (    '^f     c  .ost"  when  used  with 
nfrr.  II  >  '    fabric  components  formed 
Hi  thi   I  niti'd  Stdti'v  means: 

(ij  The  \>iu  e  of  the  fabric  components 
when  last  purchased,  fob.  United 
states  t  I  rt    >f  exportation,  as  set  out  in 
till  uuuu.e  ur  other  commercial 
documents,  or.  if  the  price  is  other  than 
f.o.b.  United  States  port  of  exportation, 
the  price  as  set  out  in  the  invoice  or 
other  commercial  documents  adjusted 
to  arrive  at  an  fob.  United  States  port 
of  exportation  price;  or 

(ii)  If  the  [Til  ■  cannot  be  determined 
under  pHrrtt;rdpli  la)(4)(i)  of  this  section 
or  if  that  [irii  e  is  unreasonable,  all 
reasonable  expenses  incurred  in  the 
growth,  production,  manufacture  or 
other  [ifi  I  e-.v:iu:  of  the  fabric 
components,  nuluding  the  cost  or  value 
of  materials  and  general  expenses,  plus 
a  reasonable  amount  for  profit,  and  the 
freight,  insurance,  packing,  and  other 
costs  incurred  in  transporting  the 
components  to  the  United  States  port  of 
exportation 

(5)  Der  iiired  customs  value.  "Declared 
rusfonis  \aliie"  when  used  with 
f  tereni  e  !.   faliTK  contained  in  an 
article  means  the  sum  of: 

(il  The  cost  of  fabric  components 
formeii  in  the  United  States  less  the  cost 
or  \aliie  of  any  non-textile  materials, 
ail  1  less  the  U.S.  producer's  expenses 
for  cutting  or  other  processing  to  create 
the  (  nnipnnents  other  than  knitting  to 
shijii    !h.it  the  producer  or  entity 
(    iitrllint:  prni  action  can  verify:  and 

[lii  The  I  u.st  I  1  all  other  fabric 
contained  in  the  article,  that  is,  fabric 
not  incorporated  in  a  fabric  component 
formed  in  the  United  States,  determined 
as  follows: 

(A)  In  the  case  of  fabric  purchased  by 
the  producer  or  entity  controlling 
production,  the  fo.b.  port  of  exportation 
price  of  the  fabric  as  set  out  in  the 
invoice  or  other  corrmiercial  documents 
or.  if  the  priro  is  other  than  fob.  port 
of  exportatiiii  the  price  as  set  out  in  the 
in\(>u  e    r    ither  commercial  documents 
ad|usled  to  arrive  at  an  f.o.b.  port  of 
exportation  price,  plus  expenses  for 
enibroi(ierin^'  and  dyeing,  printing  and 
other  finishing    perations  applied  to  the 
falirii  i!  n  >'  included  in  that  price; 
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(B)  In  the  case  of  fabric  for  which  the 
cost  cannot  be  determined  under 
paragraph  (a)(5)(ii)(A)  of  this  section  or 
if  that  cost  is  unreasonable,  all 
reasonable  expenses  incurred  in  the 
growth,  production  or  manufacture  of 
the  fabric,  including  the  cost  or  value  of 
materials,  general  expenses  and 
embroidering  and  dyeing,  printing,  and 
other  finishing  expenses,  plus  a 
reasonable  amount  for  profit,  and  the 
freight,  insurance,  packing  and  other 
costs  incurred  in  transporting  the  fabric 
to  the  port  of  exportation; 

(C)  In  the  case  of  fabric  components 
that  were  purchased  by  the  producer  or 
entity  controlling  production,  either  the 
fob.  port  of  exportation  price  of  those 
fabric  components  as  set  out  in  the 
invoice  or  other  commercial  documents 
(or.  if  the  price  is  other  than  f.oh  port 
of  exportation,  the  price  as  set  out  in  the 
invoice  or  other  commercial  documents 
adjusted  to  arrive  at  an  fob.  port  of 
exportation  price)  or  that  f.o.b.  port  of 
exportation  price  less  the  cost  or  value 
of  any  non-textile  materials  and  less 
expenses  for  cutting  or  other  processing 
to  create  the  components  other  than 
knitting  to  shape,  that  the  producer  or 
entity  controlling  production  can  verify; 
and 

(D)  In  the  case  of  fabri(  c  nmponents 
for  which  a  fabric  cost  c:annnt  be 
determined  under  paragraph  (a)(5)(ii)(C) 
of  this  section  or  if  that  cost  is 
unreasonable,  all  reasonable  expenses 
incurred  in  the  growth,  production  or 
manufacture  of  the  fabru  components, 
including  the  cost  oi  value  of  materials 
and  general  expenses,  but  excluding  the 
cost  or  \-alue  of  an\  non-textile 
materials  and  excluding  expenses  for 
cutting  or  other  processing  to  create  the 
components  other  than  knitting  to 
shape,  that  the  producer  or  entity 
controlling  production  can  verify,  plus 

a  reasonable  amount  for  profit,  and  the 
freight,  insurance,  packing  and  other 
costs  incurred  in  transporting  the 
comptmeuts  t(j  the  port  of  exportation. 

(6)  Year.  "Yoar"  means  the  1-vear 
period  beginning  on  October  1,  2000, 
and  ending  on  .September  30.  2001.  and 
any  of  the  seven  succeeding  1-year 
periods 

(7)  Entered     Entered"  means  entered, 
or  withdrawn  from  warehouse  for 
consumption,  in  the  customs  territory  of 
the  United  States. 

(b)  Limitations  on  prefprentHil 
treatment — (1)  General  During  the  year 
that  begins  on  October  1 .  2001 .  and 
during  any  subsequent  year,  articles 
described  in  §  10  223(a)(6)  of  a  producer 
or  an  entity  controlling  production  will 
be  eligible  for  preferential  treatment 
only  if: 


(!)  The  aggregate  cost  of  fabric 
components  formed  in  the  United  States 
that  were  used  in  the  production  of  all 
of  those  articles  of  that  producer  or  that 
entity  controlling  production  that  were 
produced  and  entered  during  the 
immediately  preceding  vear  was  at  least 
73  percent  of  the  aggregate  declared 
customs  value  of  the  fabric  contained  in 
all  of  those  articles  of  that  producer  or 
that  entity  controlling  production  that 
were  produced  and  entered  during  that 
year;  or 

(ii)  In  a  case  in  which  Customs 
determines  that  the  75  percent 
requirement  set  forth  in  paragraph 
(b)(l)(i)  of  this  section  was  not  met 
during  a  vear  and  therefore  those 
articles  of  that  producer  or  that  entity 
controlling  production  were  not  eligible 
for  preferential  treatment  during  the 
fdllowing  vear.  the  aggregate  cost  of 
fabric  ( rimpniients  formed  in  the  United 
States  that  were  used  in  the  production 
of  all  of  those  articles  of  that  producer 
or  that  entitv  ccjntrolling  production 
that  were  produced  and  entered  during 
the  immediately  preceding  year  was  at 
least  8.5  perc;ent  of  the  aggregate 
declared  customs  value  of  the  fabric 
contained  in  all  of  those  articles  of  that 
producer  or  that  entity  controlling 
production  that  were  produced  and 
entered  during  that  year:  and 

(iii)  In  conjunction  with  the  filing  of 
the  claim  for  preferential  treatment 
under  §  10.225.  the  importer  records  on 
the  entry  summary  or  warehouse 
withdrawal  for  consumption  (Customs 
Form  7501,  column  .34).  or  its  electronic: 
equiyalent,  the  distinct  and  unique 
identifier  assigned  bv  Customs  to  the 
applicable  doc:umentation  prescribed 
under  paragraph  (c)  of  this  section. 

(2)  Rules  ofapplicntian — (i)  Gpnerol. 
For  purposes  of  paragraphs  (b){  1  )(i )  and 
(b)(l)(ii)  of  this  section  and  for  purposes 
of  preparing  and  filing  the 
documentation  prescribed  in  paragraph 
(c)  of  this  section,  the  following  rules 
will  apply: 

(A)  The  articles  in  question  must 
conform  to  the  description  set  forth  in 
t)  10.223(a)(6)  and  must  be  b(jth 
produced  and  entered  within  the  same 
year; 

(B)  Articles  that  are  exported  to 
countries  other  than  the  United  States 
and  are  never  entered  are  not  to  be 
considered  in  determining  compliance 
with  the  75  or  85  percent  standard 
specified  in  paragraph  (b)(l)(i]  or 
paragraph  (b)(l)(ii|  of  this  section; 

(C)  Fabric  components  and  fabrics 
that  constitute  findings  or  trimmings  of 
foreign  origin  for  purposes  of  §  10.223(c) 
are  not  to  be  considered  in  determining 
compliance  with  the  75  or  85  percent 


standard  specified  in  paragraph  (b)(l)(i) 
or  paragraph  (b)(l)(ii)  of  this  section; 

(D)  An  article  is  considered  to  be 
produced  in  the  year  in  which  it  reaches 
the  condition  in  which  it  will  be 
shipped  to  the  United  States; 

(E)  A  new  producer  or  new  entity 
controlling  production,  that  is.  a 
producer  or  entity  controlling 
production  who  did  not  produce  or 
control  production  during  the 
immediately  preceding  year,  must  first 
establish  compliance  with  the  75 
percent  standard  specified  in  paragraph 
(b)(l)(i)  of  this  section  as  a  prerequisite 
to  preparation  of  the  declaration  of 
compliance  referred  to  in  paragraph  (c) 
of  this  section; 

(F)  Beginning  October  1,  2001,  in 
order  for  articles  to  be  eligible  for 
preferential  treatment  in  a  given  vear,  a 
producer  of.  or  entity  controlling 
production  of.  those  articles  must  have 
met  the  75  percent  standard  specified  in 
paragraph  {b)(l)(i)  of  this  section  during 
the  immediately  preceding  vear.  If 
articles  of  a  producer  or  entity 
controlling  production  fail  to  meet  the 
75  percent  standard  specified  in 
paragraph  (b)(l)(i)  of  this  section  during 
a  year,  articles  of  that  producer  or  entity 
controlling  production: 

(2)  Will  not  be  eligible  for  preferential 
treatment  during  the  following  year; 

(2)  Will  remain  ineligible  for 
preferential  treatment  until  the  year  that 
follows  a  year  in  which  articles  of  that 
producer  or  entity  controlling 
production  met  the  85  percent  standard 
specified  in  paragraph  (b)(l)(ii)  of  this 
section:  and 

[3)  After  the  85  percent  standard 
specified  in  paragraph  (b)(l)(ii)  of  this 
section  has  been  met,  will  again  be 
subject  to  the  75  percent  standard 
specified  in  paragraph  (b)(l)(i)  of  this 
section  during  the  following  vear  for 
purposes  of  determining  eligibility  for 
preferential  treatment  in  the  next  year. 

(G)  A  declaration  of  compliance 
prepared  by  a  producer  or  by  an  entity 
controlling  production  must  cover  all 
produc;tion  of  that  producer  or  all 
production  that  the  entity  controls; 

(H)  A  producer  would  not  prepare  a 
declaration  of  compliance  if  all  of  its 
production  is  covered  by  a  declaration 
of  compliance  prepared  by  an  entity 
controlling  production; 

(I)  In  the  case  of  a  producer,  the  75  or 
85  percent  standard  specified  in 
paragraph  (b)(l}(i)  or  paragraph  (b)(l)(ii) 
of  this  section  and  the  declaration  of 
compliance  procedure  under  paragraph 
(c)  of  this  section  apply  to  all  articles  of 
that  producer  for  the  year  in  question, 
even  if  some  but  not  all  of  that 
producrtion  is  also  covered  by  a 


Federal  Register/Vol.  66,  No.  193 /Thursday.  October  4,  2001 /Rules  and  Rpgulatinns  50539 


declaration  of  compliance  prepared  by 
an  entity  controlling  production;  and 

(J)  The  U.S.  importer  does  not  have  to 
be  the  producer  or  the  entity  controlling 
production  who  prepared  the 
declaration  of  compliance. 

(ii)  Examples.  The  following 
examples  will  illustrate  application  of 
the  principles  set  forth  in  paragraph 
(b)(2)(i)  of  this  section. 

Example  7   A  CBTPA  benefician,'  couriU"y 
producer  of  articles  that  meet  the  description 
in  §  10.223(a)(6)  sends  50  percent  of  that 
production  to  the  CBTPA  region  markets  and 
the  other  50  percent  to  the  U.S  market;  the 
cost  of  the  fabric  components  formed  in  the 
United  States  equals  100  percent  of  the  value 
of  all  of  the  fabric  in  the  articles  sent  to  the 
CBTPA  region  and  60  percent  of  the  value  of 
all  of  the  fabric  in  the  ailicles  sent  to  the 
United  States.  Although  the  cost  of  fabric 
components  formed  in  the  United  States  is 
more  than  75  percent  of  the  value  of  all  of 
the  fabric  used  in  all  of  the  articles  produced, 
this  producer  could  not  prepare  a  valid 
declaration  of  compliance  because  the 
articles  sent  to  the  United  States  did  nol  meet 
the  minimum  75  percent  standard 

Example  2  An  entity  controlling 
production  of  articles  that  meet  the 
description  in  §  10.223(a)(6)  buys  for  the 
U.S.,  Canadian  and  Mexican  markets;  the 
articles  in  each  case  are  first  sent  to  the 
United  States  where  they  are  entered  for 
consumption  and  then  placed  in  a 
commercial  warehouse  from  which  they  are 
shipped  to  various  stores  in  the  Uniled 
States.  Canada  and  Mexico.  Notwithstanding 
the  fact  that  some  of  the  articles  ultimately 
ended  up  in  Canada  or  Mexico,  a  declaration 
of  compliance  prepared  by  the  entity 
controlling  production  must  cover  ail  of  the 
articles  rather  than  only  those  that  remained 
in  the  United  States  because  all  of  those 
articles  had  been  entered  for  consumption 

Example  3.  Fabric  is  cut  and  sewn  in  the 
United  States  with  other  U.S.  materials  to 
form  cups  which  are  joined  together  to  form 
brassiere  front  subassemblies  in  the  United 
States,  and  those  front  subassemblies  are 
then  placed  in  a  warehouse  in  the  United 
States  where  they  are  held  until  the  following 
year;  during  that  following  year  the  front 
subassemblies  are  shipped  to  a  CBTPA 
beneficiary  country  where  they  are 
assembled  with  elastic  straps  less  than  1  inch 
in  width  produced  in  an  Asian  country  and 
other  fabrics,  components  or  materials 
produced  in  the  CBTPA  beneficiary  country 
to  form  articles  that  meet  the  description  in 
§  10.223(a)(6)  and  that  are  then  shipped  to 
the  Uniled  States  and  entered  during  that 
same  year.  In  determining  whether  the 
entered  articles  meet  the  minimum  75 
percent  standard,  the  foreign -origin  elastic 
straps  are  to  be  disregarded  entirely  because 
they  constitute  findings  or  trimmings  for 
purposes  of  §  10.223(c),  and  the  front 
subassemblies  are  countable  as  components 
formed  in  the  United  States  because  they 
were  used  in  the  production  of  articles  that 
were  tx)th  produced  and  entered  in  the  same 
year. 

Example  4.  A  CBTPA  beneficiary  country 
producer's  entire  productioD  of  articles  that 


meet  the  description  in  §  10, 223(a)(6)  is  sent 
to  a  U.S.  importer  in  two  sepdratp  shipments, 
one  covering  arti(  les  produced  and  shipped 
in  February  and  one  covering  articles 
produced  and  shipped  m  lune  of  the  same 
calendar  year,  the  articles  produced  and 
shipped  in  Februarv  do  nnt  meet  the 
minimum  75  perreni  standard  but  the  two 
shipments,  taken  together,  dc  meet  that 
standard;  the  artit  les  ( (>vered  by  the  February 
shipment  are  entered  for  c  onsumption  on 
March  1  of  that  calendar  year,  and  the 
articles  covered  by  the  lune  shipment  are 
placed  in  a  Customs  bonded  warehouse  upon 
arrival  and  are  subsequently  withdrawn  from 
warehouse  for  consumption  on  November  1 
of  that  calendar  year  The  CBTP.^  beneficiary 
country  producer  ma\  not  prepare  a  valid 
declaration  of  compliance  for  anv  portion  ot 
these  two  shipments  because  the  articles  in 
the  first  shipment  did  not  meet  the  minimum 
75  percent  standard  and  the  articles  in  the 
second  shipment  were  not  both  produced 
and  entered  in  the  same  year  and  therefore 
cannot  be  included  either  on  a  declaration  of 
compliance  that  would  apply  to  the  articles 
of  the  first  shipment  ur  on  a  declaration  of 
compliance  that  would  appK  to  articles 
produced  m  a  different  year 

Example  5  A  producer  in  the  second  year 
begins  production  of  articles  exclusively  for 
the  US  market  that  meet  the  description  in 
§  10, 223(a)(6),  the  articles  do  not  meet  the 
minimum  75  percent  standard  until  the  third 
year;  the  articles  fail  to  meet  the  minimum 
75  percent  standard  during  the  fourth  year; 
and  the  articles  do  not  attain  the  85  percent 
standard  until  the  sixth  year  The  producer's 
articles  may  not  receive  preferential 
treatment  during  the  second  year  be<  ause 
there  was  no  production  in  the  immediately 
preceding  year  on  which  to  assess 
compliance  with  the  75  percent  standard. 
The  producer's  articles  also  ma\  nol  receive 
preferential  treatment  during  the  third  year 
because  the  75  pert.ent  standard  was  not  met 
in  the  immediately  pre(  eding  (that  is, 
second)  year  The  produc  er's  articles  are 
eligible  for  preferential  treatment  during  the 
fourth  year  based  on  compliance  with  the  75 
percent  standard  in  the  immediately 
preceding  [that  is.  third)  \ear  The  producer's 
articles  may  not  receive  preferential 
treatment  during  the  fifth  year  because  the  75 
percent  standard  was  not  met  in  the 
immediately  preceding  (that  is.  fourth)  year. 
The  producer's  articles  may  not  ret:eive 
preferential  treatment  during  the  sixth  year 
because  the  85  percent  standard  has  become 
applicable  and  was  not  met  in  the 
immediately  preceding  (that  is,  fifth)  \ear 
The  producer's  articles  are  eligible  (or 
preferential  treatment  during  the  seventti 
year  because  the  85  pert  ent  standard  was  met 
in  the  immediately  preceding  (that  is,  sixth) 
year,  and  during  that  seventh  year  the  75 
percent  standard  is  applicable  for  purposes  of 
determining  whether  the  producer  s  articles 
are  eligible  for  preferential  treatment  m  the 
following  (that  is,  eighth)  year 

Example  6  An  entity  controlling 
production  (Entity  A)  uses  five  CBTP.'S 
beneficiary  country  producers  (Producers  1- 
5),  all  of  whom  produce  only  artic  les  that 
meet  the  description  m  ^  10  223(a)(6): 
Producers  1—4  send  all  of  their  production  to 


the  United  ,strii'''-  and  Producer  5  sends  10 
percent  of  its  production  to  the  United  Stales 
and  the  rest  to  Europe;  Producers  1-3  and 
Producer  5  produce  only  pursuant  to 
contracts  with  Entity  A.  but  Producer  4  also 
operates  independently  of  Entity  A  by 
producing  for  several  U.S.  importers,  one  of 
which  is  an  entity  controlling  production 
(Entity  B)  that  also  controls  all  of  the 
production  of  articles  of  one  other  producer 
(Producer  6)  who  sends  all  of  its  produdion 
to  the  United  States.  A  declaration  of 
compliance  prepared  by  Entity  A  must  cover 
ail  of  the  articles  of  Producers  1-3  and  the 
10  percent  of  articles  of  Producer  5  that  are 
sent  to  the  United  Stales  and  that  portion  of 
the  articles  of  Producer  4  that  are  produced 
pursuant  to  the  contract  with  Entity  A, 
because  Entity  A  controls  the  production  of 
those  articles.  There  is  no  need  for  Producers 
1-3  and  Producer  5  to  prepare  a  declaration 
of  compliance  because  they  have  no 
production  that  is  not  covered  by  a 
declaration  of  compliance  prepared  by  an 
entity  controlling  production.  A  declaration 
of  compliance  prepared  by  Producer  4  would 
cover  all  of  its  production,  that  is.  articles 
produced  for  Entity  A.  articles  produced  for 
Entity  B.  and  articles  produced 
independently  for  other  U.S.  importers;  a 
declaration  of  compliance  prepared  by  Entity 
B  must  cover  that  portion  of  the  production 
of  Producer  4  that  he  controls  as  well  as  all 
of  the  production  of  Producer  6  because 
Entity  B  also  controls  all  of  the  production 
of  Producer  6.  Producer  6  would  not  prepare 
a  declaration  of  compliance  because  all  of  its 
production  is  covered  by  the  declaration  of 
compliance  prepared  by  Entity  B. 

(c)  Documentation — (1)  Initial 
dpclarntinn  of  compliance.  In  order  for 
an  importer  to  comply  with  the 
requirement  set  forth  in  paragraph 
(h)(l)(iii)  of  this  section,  the  producer  or 
Lite  entity  controlling  production  must 
have  filed  with  Customs,  in  accordance 
with  paragraph  (c)(4)  of  this  section,  a 
declaration  of  compliance  with  the 
applicable  75  or  85  percent  requirement 
prescribed  in  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section.  After  filing  of 
the  declaration  of  compliance  has  been 
completed.  Customs  will  advise  the 
produc;er  or  the  entity  controlling 
produrlinn  of  the  distinct  and  unique 
identifier  assigned  to  that  declaration. 
The  producer  or  the  entity  controlling 
pnidurtion  will  then  be  responsible  for 
advising  each  appropriate  U.S.  importer 
of  that  distinct  and  unique  identifier  for 
purpdses  uf  rec ortiing  that  identifier  on 
the  entry  sunimar>'  or  warehouse 
withdravyal   In  order  to  provide 
sufficient  time  for  advising  the  U.S. 
importer  of  that  distinct  and  unique 
identifier  prior  to  the  arrival  of  the 
articles  in  the  United  States,  the 
declaration  of  i  i imp! i.ini  e  should  be 
filed  with  Customs  ,it  it-.ist  10  calendar 
days  prujr  to  the  date  of  the  first 
shipment  of  the  artu  les  to  the  United 
States 


50540  Federal  Register/ Vol.  66.  No.  193 /Thursday,  October  4,  2001 /Rules  and  Regulations 


(2)  Amended  declaration  of 
compliance.  If  the  information  on  the 
declaration  of  compliance  referred  to  in 
paragraph  (c)(1)  of  this  section  is  based 
on  an  estimate  because  final  year-end 
information  was  not  available  at  that 
time  and  the  final  data  differs  from  the 
estimate,  or  if  the  producer  or  the  entitv 
controlling  production  has  reason  to 
believe  for  any  other  reason  that  the 
declaration  of  compliance  that  was  filed 
contained  erroneous  information, 
within  30  calendar  davs  after  the  final 


year-end  information  becomes  available 
or  within  30  calendar  days  after  the  date 
of  discoverv'  of  the  error: 

(i)  The  producer  or  the  entity 
controlling  production  must  file  with 
the  C^ustoms  office  identified  in 
paragraph  (c)(4)  of  this  section  an 
amended  declaration  of  compliance 
containing  that  final  year-end 
information  or  other  corrected 
information;  or 

(ii)  If  that  final  year-end  information 
or  other  corrected  information 
demonstrates  noncompliance  with  the 


applicable  75  or  85  percent  requirement, 
the  producer  or  the  entity  controlling 
production  must  in  writing  advise  both 
the  Customs  office  identified  in 
paragraph  (c)(4)  of  this  section  and  each 
appropriate  U.S.  importer  of  that  fact. 

(3)  Form  and  preparation  of 
declaration  of  compliance — (i)  Form. 
The  declaration  of  compliance  referred 
to  in  paragraph  (c)(1)  of  this  section  may 
be  printed  and  reproduced  locally  and 
must  be  in  the  following  format: 

BILUNGCOOE  4a2O-02-P 


Declaration  of  Compliance  for  Brassieres 
(19  CFR  10.223(a)(6)  and  10.228) 


1 .  Year  beginning  date:  October  1 . . 
Year  ending  date:  September  30, 


Official  U.S.  Customs  Use  Only 

Assigned  number: 

Assignment  date: 


2.  Identity  of  preparer  (producer  or  entity  controlling  production): 


Full  name  ancf  address: 


Telephone  number: 

Facsimile  number:  

Importer  identification  number: 


3.  If  the  preparer  is  an  entity  controlling  production,  provide  the  following  for 
each  producer: 


Full  name  and  address: 


Telephone  number: 
Facsimile  number: 


Aggregate  cost  of  fabric  components  formed  in  the  United  States  that  were  used  in 
the  production  of  all  articles  that  were  produced  and  entered  during  the  year: 


Aggregate  declared  customs  value  of  the  fabric  contained  in  all  articles  that  were 
produced  and  entered  during  the  year: 


I  declare  that  the  aggregate  cost  of  fabric  components  formed  in  the  United  States 
that  were  used  in  the  production  of  all  articles  that  were  produced  and  entered 

during  the  year  as  stated  above  was  at  least  75 or  85 (check  one)  percent 

of  the  aggregate  declared  customs  value  of  the  fabric  contained  in  all  articles  that 
were  produced  and  entered  during  the  year  as  stated  above. 


7.  Authorized  signature: 


Date: 


8.  Name  and  title  (print  or  type): 


Federal  Register/Vol.  66,  No.  193 /Thursday.  October  4,  2001 /Rules  and  Regulations  50541 


BILUNG  CODE  4«2(M>2-C 

(ii)  Preparation.  The  following  rules 
will  apply  for  purposes  of  completing 
the  declaration  of  compliance  set  forth 
in  paragraph  {c)(3)  of  this  section: 

(A)  In  block  1,  fill  in  the  year 
commencing  October  1  and  ending 
September  30  of  the  calendar  year 
during  which  the  applicable  75  or  85 
percent  standard  specified  in  paragraph 
(b)(l)(i)  or  paragraph  (b)(l)(ii)  of  this 
section  was  met; 

(B)  Block  2  should  state  the  legal 
name  and  address  (including  countr\')  of 
the  preparer  and  should  also  include  the 
preparer's  importer  identification 
number  (see  §  24.5  of  this  chapter),  if 
the  preparer  has  one; 

(C)  Block  3  should  state  the  legal 
name  and  address  (including  counfr>)  of 
the  CBTPA  beneficiar\'  countn.' 
producer  if  that  producer  is  not  already 
identified  in  block  2.  If  there  is  more 
than  one  producer,  attach  a  list  stating 
the  legal  name  and  address  (including 
country)  of  all  additional  producers: 

(D)  Blocks  4  and  5  apply  only  to 
articles  that  were  both  produced  and 
entered  during  the  vear  identified  in 
block  1 ; 

(E)  In  block  6,  the  75  percent  spare 
should  be  checked  if  that  figure  applies 
under  paragraph  (b)(1)  of  this  section  for 
the  year  identified  in  block  1,  and  the 
85  percent  space  should  be  checked  if 
that  figure  applies  under  paragraph 
(b)(2)  of  this  section  for  the  year 
identified  in  block  1;  and 

(F)  In  block  7.  the  signature  must  be 
that  of  an  authorized  officer,  employee, 
agent  or  other  person  having  knowledge 
of  the  relevant  facts  and  the  dale  must 
be  the  date  on  which  the  declaration  of 
compliance  was  completed  and  signed. 

(4)  Filing  of  declaration  of 
compliance.  The  declaration  of 
compliance  referred  to  in  paragraph 
(c)(1)  of  this  section: 

(i)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  countr\'  in  which  the  articles 
covered  by  the  declaration  were 
produced.  If  the  declaration  is 
completed  in  a  language  other  than 
English,  the  producer  or  the  entity 
controlling  production  must  provide  to 
Customs  upon  request  a  written  English 
translation  of  the  declaration;  and 

(ii)  Must  be  filed  with  the  New  York 
Strategic  Trade  Center,  U.S.  Customs 
Service.  1  Perm  Plaza,  New  York,  New 
York  10119. 

(d)  Verification  of  declaration  of 
compliance — (1)  Verification  procedure. 
A  declaration  of  compliance  filed  under 
this  section  will  be  subject  to  whatever 
verification  Customs  deems  necessary'. 
In  the  event  that  Customs  for  any  reason 
is  prevented  from  verifying  the 


statements  made  on  a  declaration  of 
compliance.  Customs  may  deny  any 
claim  for  preferential  treatment  made 
under  §  10.225  that  is  based  on  that 
declaration.  A  verification  of  a 
declaration  of  compliance  may  involve. 
but  need  not  be  limited  to.  a  review  of; 

(i)  All  records  required  to  be  made, 
kept,  and  made  a\ailable  to  Customs  h\ 
the  importer,  the  producer,  the  entity 
controlling  production,  or  any  other 
person  under  part  163  of  this  chapter; 

(ii)  Documentation  and  other 
information  regarding  all  articles 
described  in  §  10.223(a)(6)  that  were 
produced  and  exported  to  the  United 
States  and  entered  during  the  prefereni  c 
year  in  question,  whether  or  not  h  ( laim 
for  preferential  treatment  was  inade 
under  §  10.225.  Those  records  and  other 
information  include,  but  are  not  limited 
to.  work  orders  and  other  produt  tion 
records,  purchase  orders,  invoices,  hills 
of  lading  and  other  shipping  documents. 

(iii)  Evidence  to  document  the  cost  of 
fabric  components  formed  in  the  I  'nited 
States  that  were  used  in  the  produ(  tinn 
of  the  articles  in  question,  such  as 
purchase  orders,  invoices,  hills  of  ladini; 
and  other  shipping  documents,  and 
customs  import  and  clearanc  e 
documents,  work  orders  and  other 
production  records,  and  inventory 
control  records: 

(iv)  Evidence  to  document  the  cost  nr 
value  of  all  fabric  other  than  fabrii 
components  formed  in  the  L'nited  States 
that  were  used  in  the  production  of  the 
articles  in  question,  such  as  purchase 
orders,  invoices,  bills  of  lading  and 
other  shipping  documents,  and  customs 
import  and  clearance  documents,  work 
orders  and  other  production  records, 
and  inventory  control  rec:ords:  and 

(v)  Accounting  books  and  documents 
to  verify  the  records  and  information 
referred  to  in  paragraphs  (d)(l)(ii) 
through  (d)(l)(iv)  of  this  section.  The 
verification  of  purchase  orders,  invoites 
and  bills  of  lading  will  be  accomplished 
through  the  review  of  a  distinct  audit 
trail.  The  audit  trail  documents  must 
consist  of  a  cash  disbursement  or 
purchase  journal  or  equivalent  records 
to  establish  the  purchase  of  the  fabric  or 
component.  The  headings  in  each  of 
these  journals  or  other  records  must 
contain  the  date,  vendor  name,  and 
amount  paid  for  the  fabric  or 
component.  The  verification  of 
production  records  and  work  orders  will 
be  accomplished  through  analysis  of  thf 
inventory  records  of  the  producer  or 
entity  controlling  production.  The 
inventory  records  must  identify  the  date 
of  production  of  the  finished  article 
which  must  be  referenced  to  the  original 
purchase  order  or  lot  number  covering 
the  fabric  or  component  used  in 


production   In  the  iiui'ntiir\  production 
records,  the  inventory  should  show  the 
opening  balance  nf  the  inventory  plus 
the  [lurchasps  made  during  the  vear  and 
the  in\ent()ry  closing  balance 

(2)  Sotice  of  determination  If.  based 
on  a  verification  of  a  declaration  of 
idmpliani  <>  filed  under  this  section. 
(  ustDin*.  (iftt'rniines  that  the  applicable 
75  or  85  percent  standard  specified  in 
paragraph  (b)(l)(i)  or  paragraph  (b)(l)(ii) 
of  this  section  was  not  met,  Customs 
will  publish  a  notice  of  thn* 
determination  in  the  Federal  Register. 

PART  163— RECORDKEEPING 

1  The  authority  citation  lor  Fart  163 
( imtinues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  66, 
,4M4    li08,  1509.  1510.  1624 

2  The  .Appendix  to  Part  163  is 
amended  hv  adding  a  new  listing  under 
section  1\  m  mimerical  order  to  read  as 

follows 

Appendix  Jo  Part  163— Interim  lallUIAl 
list 


§10.228     CBTPA  Declaration  01 
Compliance  for  brassieres 


Charles  VN   Winwood, 

Ai  lin^  Cuinmissiutif!  of  Customs. 

Approved:  October  2,  2001. 
Gordana  S.  F.arp. 

.'\i  ting  Ih'puty  Assistant  Secn'tan  of  tlie 
Tn'tj'.ua'. 

IFK  13(11    (il-LMOTl  Filed  10-2-01;  11:16  ami 
BILUNG  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TD  8965] 

RIN  154&-AW86 

Unified  Partnership  Audit  Procedures 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasurx 

ACUON:  Final  re^: u Id ti us  and  removal  of 

temporarx  regulations. 

SUMMARY:  This  ii(>(  ument  <  contains  final 
regulation's  relating  to  the  unified 
partnership  audit  [iroi  edures  added  to 
the  Internal  Revenue  (  i.<ie  ti\  the  Tax 
Equity  and  Fisi  al  Revpi  n^il'ilitN  .Act  of 
1982  (TEFRA),  and  Htnenilr>i  h\  the 
Taxpayer  Relief  Ar\  of  lyy;  ,  iy97  Act) 
and  the  Interna!  Revenue  Service 
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Restructuring  and  Reform  Act  of  1998 

(1998  Act).  The  unified  partnership 

audit  procedures  provide  administrative 

rules  for  the  auditing  of  a  partnership 

and  its  partners. 

EFFECTIVE  DATES:  These  regulations  .ire 

effective  October  4.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Heard  at  (202)  622-7950  (not  d 

toll-free  number) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  nf  information 
contained  in  these  final  regulations  have 
been  reviewed  and.  pending  receipt  and 
evaluation  of  public  comments. 
approved  bv  the  Office  of  Management 
and  Budget  (OMB I  und^-r  44  U  S  C.  3507 
and  assigned  control  number  1545- 
0790.  Responses  to  these  collections  of 
information  are  both  mandator^-  and 
voluntarv  and  are  required  to  receive  a 
benefit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
resptmd  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  collections  of  information 
required  bv  «»§  301.b222(b)-l. 
301  6227(c)-l.  and  301  6227(d)-l  are 
reflected  on  Form  8082    Notice  of 
Inconsistent  Treatment  or 
Administrative  Adjustment  Request 
(AAR)  "  The  burden  associated  with 
them  is  reflected  on  that  form. 

The  remaining  collections  of 
information:  §§  301.6222(a}-2. 
301  6222(b)-2.  301  6222(b)-3(a)(2). 
301.6223(b)-l(b).  301.6223(c)-l(d]. 
301,6223(e)-2(a),  301.6223{g}-l . 
301.6223(h)-l,  301.6224(b}-l(b). 
301  6224(c)-l((.),  301  6224(c)-3{c). 
301  6229(b)-2(b).  301  6230(bM. 
301.6230(e)-!.  301,6231(d)(  1  )-l(b). 
301,6231(a)(7)-l.  301.6231(c)-l(d). 
301.6231(c)-2(d).  are  not  reflected  on 
the  Form  8082  The  estimated  annual 
burden  per  respondent  varies  from  .25 
hours  to  75  hours,  depending  on 
individual  circ;umstances.  with  an 
estimated  dv.^age  of  5  hours 

Books  or  records  relating  to  this 
collection  of  informaticm  must  be 
retained  as  long  as  their  contemts  may 
become  material  in  the  administration 
of  any  infernal  revenu*^"  law  Ck'nerallv, 
ta,x  returns  and  ta.x  return  information 
are  confidential,  as  recjuired  bv  26 
U.S.C.  6103 

Background  | 

These  regulations  finalize  the 
regulations  proposed  December  13,  1984 
(49  PR  48573).  April  18.  1986  (51  FR 


13231),  and  January  26.  1999  (64  FR 

3886)  and  issued  as  temporary 
regulations  on  December  13,  1984  (49 
FR  485361,  March  5.  1987  (52  FR  6779) 
and  lanuarv  26,  1999  (64  FR  3837).  On 
lanuarv  26.  1999,  proposed  regulations 
(REG- 106564-98)  were  published  in  the 
Federal  Register  (64  FR  3886)  These 
regulations  implemented  the 
amendments  to  the  unified  partnership 
audit  rules  made  by  the  1997  and  1998 
Acts.  In  addition,  the  preamble  to  those 
proposed  regulations  stated  that  the  IRS 
planned  on  finalizing  all  of  the  unified 
partnership  audit  procedure  regulations 
as  part  of  this  project  (i.e.,  those 
regulations  proposed  on  December  13, 
1984.  and  .Xpril  18.  1986)  No  written 
comments  were  received  in  response  to 
the  January  26,  1999.  notice  of  proposed 
rulemaking  Contemporaneous  with  the 
issuance  of  proposed  regulations, 
Treasurv  and  the  IKS  issued  temporary' 
regulations  containing  substantially 
similar  rules.  Taxpayers  and  the  IRS 
have  been  operating  under  these  rules 
since  thev  were  promulgated  as 
temporary  regulations. 

The  proposed  regulations  under 
§§301.6221  thru  301.6233  are  adopted, 
as  revised  by  this  Treasurv  decision. 

Explanation  of  Provi.sions 

These  final  reguhitions  c:ontain 
regulations  substantially  similar  to  the 
previously  proposed  and  currently 
effective  t^-mporan,  regulations  under 
sections  6221  through  6231,  inclusive. 
The  substantive  changes  from  the 
provisions  in  the  proposed  and 
temporary  regulations  are  as  follows: 

1.  Clarification  of  §3Ul.b223lal-2T 

Section  6223  requires  the  IRS  to 
provide  partners  with  notice  of 
partnership  proceedings.  I'nder  section 
6223.  the  IRS  must  notif\-  each  partner 
of  the  beginning  of  an  administrative 
proceeding  bv  sending  out  a  notice  of 
the  beginning  of  dn  administrative 
proceeding  (NBAP).  Under 
§  301  6223(a)-2T,  if  the  IRS  has  issued 
an  .NBAP  but  dec:ides  not  to  propose  any 
a(l|ustments  to  the  partnership  return  as 
filed,  the  IKS  has  45  days  to  withdraw 
the  NBAP.  If  the  IRS  does  not  withdraw 
the  NB.'\P.  however,  it  is  not  required  to 
issue  a  notic;e  of  final  partnership 
administrative  adjustment  (FPAA).  This 
has  led  to  some  confusion  among 
partnerships  who  postpone  raising 
adjustments  that  mav  result  in  refunds 
or  offsets  while  they  await  the  outcome 
of  the  partnership-level  audit.  The  issue 
of  whether  the  IRS  is  required  to  issue 
an  FPAA  after  issuance  of  an  NBAP  was 
litigated  in  Atlantic  Richfield  Co  v. 
Pept  ofTrpasun-,  1996  U.S.  Dist.  LEXIS 
19891,  (D.D.C.  Dec.  31,  1996).  In  that 


case,  the  coiul  held  that  the  IRS  is  not 
required  to  issue  an  FPAA  even  if  it 
does  not  withdraw  the  NBAP.  If  the  IRS 
does  not  issue  an  FPAA  the  partners 
will  be  unable  to  request  favorable 
adjustments  unless  they  have  filed  a 
timely  administrative  adjustment 
request  (AAR)  seeking  a  change  in  the 
treatment  of  partnership  items. 
Accordingly,  a  sentence  has  been  added 
to  §  301.6223(a}-2  to  explicitly  inform 
taxpayers  that  the  IRS  does  not  have  to 
issue  an  FPAA  notwithstanding  the 
issuance  of  (and  failure  to  withdraw)  an 
NBAP, 

2.  Elections  Made  Under  §301. 6223(e)- 
2T 

As  stated  above,  section  6223  requires 
the  IRS  to  provide  partners  with  an 
NBAP  and  an  FPAA.  If  the  IRS  fails  to 
provide  a  partner  with  timely  notice,  the 
partner  mav.  under  §  301 .6223(e)- 
2T(c)(2).  elect  to  have  either  the  FPAA. 
a  court  decision,  a  consistent  settlement 
agreement,  or  conversion  to 
nonpartnership  items  apply  to  that 
partner's  partnership  items.  That 
election  must  be  mailed  within  45  days 
after  "that  notice  was  mailed."  Section 
301.6223(e}-2T(c)(2).  To  remove  any 
ambiguity  regarding  which  notice 
triggers  the  right  to  make  an  election 
under  section  6223(e).  the  final 
regulations  amend  the  temporary 
regulations  to  make  it  clear  that  the  45- 
day  period  for  making  the  election 
under  section  6223(e)  relates  to  the 
mailing  of  the  FPAA.  not  the  NBAP.  The 
final  regulations  also  clarify  that,  in 
accordance  with  Wind  Energy 
Technology  Associates  III  v. 
Commissioner.  94  T.C.  787  (1990),  the 
issuance  of  an  NBAP  fewer  than  120 
days  before  the  issuance  of  the  FPAA 
does  not  invalidate  the  FPAA.  Instead, 
a  taxpayer  will  have  45  days  from  the 
mailing  of  the  FPAA  to  make  the 
elections  provided  in  section  6223(e), 

3.  Effect  of  a  Nonresident  Alien  Partner 
on  the  Small  Partnership  Exception  of 
Section  623Ua)(l)IBI(il 

For  purposes  of  the  unified 
partnership  audit  rules,  section 
6231(a)(l)(B)(i)  contains  an  exception 
from  the  definition  of  a  partnership  for 
certain  small  partnerships.  Under  this 
rule,  a  partnership  does  not  include  any 
partnership  having  10  or  fewer  partners, 
each  of  whom  is  an  individual  (other 
than  a  nonresident  alien),  a  C 
corporation,  or  an  estate  of  a  deceased 
partner.  The  proposed  regulations  stated 
that  "the  10  or  fewer  limitation  *   *   * 
is  applied  to  the  number  of  natural 
persons  (other  than  nonresident  aliens) 
*  *  *"  Some  practitioners  have  read 
this  provision  to  mean  that  a 
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nonresident  alien  can  be  a  partner  in  a 
small  partnership  that  is  not  subject  to 
the  unified  partnership  audit  rules,  but 
that  such  partners  are  not  counted 
toward  the  10  partner  limitation.  To 
clarify'  that  a  partnership  that  has  a 
nonresident  alien  partner  cannot  qualify 
for  the  small  partnership  exception  of 
section  6231(a)(l)(B)(i),  this 
parenthetical  has  been  removed  in 
§301.6231(a)(l)-l(a)(l)  of  the  final 
regulations. 

4.  Definition  of  Affected  Item 

Under  the  unified  partnership  audit 
rules,  special  procedures  apply  with 
respect  to  affected  items,  that  is.  items 
that  are  affected  by  partnership  items. 
Section  301.6231("a)(5)-lT  defines  the 
term  affected  item  as  including,  among 
other  things,  a  partner's  basis  in  the 
partner's  partnership  interest,  the 
application  of  the  section  465  at-risk 
rules  to  a  partner,  and  any  addition  to 
tax  or  additional  amount  to  the  extent 
that  they  are  not  partnership  items. 
Generally,  affected  items  are  directly 
assessed  following  partnership 
proceedings.  If  the  item  requires 
partner-level  determinations,  however, 
the  IRS  must  assert  changes  to  affected 
items  in  a  partner-level  deficiency 
proceeding  following  the  completion  of 
the  partnership-level  proceeding. 

The  IRS  promulgated 
§  301 .6231  (aK5)-lT  before  the 
enactment  of  section  469,  the  passive 
loss  rules.  Because  the  application  of 
the  passive  loss  rules  to  a  partner  is 
similar  to  the  existing  list  of  affected 
items,  the  final  regulations  provide  that 
the  application  of  the  passive  loss  rules 
under  section  469  to  a  partner  with 
respect  to  a  loss  flowing  from  a 
partnership  is  an  affected  item  to  the 
extent  it  is  not  a  partnership  item, 

5.  Husbands  and  Wives  Owning 
Partnership  Interests  Separately  or 
Jointly 

The  temporary  regulations  under 
section  6231  describe  the  treatment  of 
spouses  under  the  unified  partnership 
audit  rules  where:  (1)  a  married  couple 
owns  an  interest  in  a  partnership  as 
joint  property;  and  (2)  a  married 
individual  owns  an  interest  in  a 
partnership  as  separate  property. 
Section  301.6231(a)(12)-lT  applies 
when  a  married  couple  owns  a 
partnership  interest  as  joint  property.  It 
provides  that,  with  limited  exceptions, 
spouses  holding  a  joint  interest  in  a 
partnership  are  both  treated  as  partners 
for  purposes  of  subchapter  C  of  chapter 
63  of  the  Internal  Revenue  Code.  This 
regulation  interprets  section  6231(a)(12), 
which  provides  that  a  husband  and  wife 
who  have  a  joint  interest  in  a 


partnership  shall  be  treated  as  one 
person,  except  as  otherwise  provided  in 
regulations 

Section  301.6231(a)(2)-lT  applies 
when  one  spouse  owns  a  partnership 
interest  as  separate  property.  It  provides 
that,  with  limited  exceptions,  a  spouse 
who  files  a  joint  return  with  an 
individual  holding  a  separate  interpst  in 
a  partnership  is  treated  as  a  partnor  for 
purposes  of  subchapter  C  of  chapter  fi3 
This  regulation  interprets  section 
6231(a)(2).  which  provides  that  the  Ipnn 
partner  includes  any  person  whose 
income  tax  liability  is  determined  in 
whole  or  in  part  by  taking  into  account 
directly  or  indirectly  partnership  itpnis 

In  Callaway  w  Commissioner.  231 
F.3d  106  (2d  Cir.  2000),  the  U.S.  Court 
of  Appeals  for  the  Second  Circuit 
considered  §  301  6231(a)(2)-lT  in 
holding  that  a  wife  was  not  bound  by 
the  outcome  of  a  unified  partnership 
proceeding  where  her  husband  s 
partnership  items  converted  to 
nonpartnership  items  during  the 
proceeding.  The  partnership  interest  at 
issue  in  Callaway  was  the  husband  s 
separate  property.  The  court  reasoned 
that  the  wife  was  treated  as  a  partner 
under  the  regulation  only  because  she 
filed  a  joint  return  with  a  person  who 
owned  a  partnership  interest;  therefore, 
her  tax  liability  was  determined  in  part 
by  taking  into  account  partnership 
items.  Once  the  husband's  partnership 
items  converted  to  nonpartnership 
items,  the  wife's  tax  liability  was  no 
longer  affected  by  any  partnership  items 
and  there  was  no  longer  any  reason  for 
her  to  participate  in  or  be  bound  bv  the 
partnership  proceedings 

In  so  holding,  the  Callaway  court 
distinguished  Dubm  v  Commissioner. 
99  T.C.  325  (1992).  In  Dubm.  the  Tax 
Court  held  that  a  wife  was  bound  by  the 
outcome  of  a  unified  partnership  audit 
proceeding  even  though  her  husbands 
partnership  items  converted  to 
nonpartnership  items  prior  to  the 
conclusion  of  the  proceeding  in  Dubm. 
unlike  Callaway,  the  husband  and  wife 
owned  the  interest  as  joint  propertv 
Therefore,  each  was  treated  as  having  a 
share  of  partnership  items  that  could  be 
affected  by  the  partnership  prot:eeding 
independently  of  the  other's  share 

To  resolve  questions  concerning  the 
treatment  of  partnership  items  when  a 
conversion  event  occurs  with  respect  to 
a  spouse,  §§  301.6231(a)(2)-lT  and 
301.6231(a)(12)-lT  have  been  amended 
to  be  consistent  with  the  Callaway 
opinion. 

6.  Partnership-Level  Determinations  of 
Penalties 

Before  the  1997  Act.  the  IRS  could 
impose  penalties  on  a  partner  only 


through  the  application  of  the 
deficienc\  proredurt'^  afler  the 
( ompletion  of  a  fiarln<>rs)ii})  1('\  >•! 
proceeding  Forniig  thf  IR.s  to  open 
deficienc  \  proceedings  against  the 
indi\  idual  partners  was  inconsistent 
with  the  pfficiencx  goal  of  the 
partnership  audit  rules.  The  1997  Act 
cured  this  problem  by  providing  that, 
for  partnership  taxable  years  ending 
after  .August  5.  1997.  partnership-level 
proceedings  include  the  determination 
of  applicable  penalties  at  the 
partnership  level.  Partners  may  now 
raise  any  partner-level  defenses  to  the 
imposition  of  penalties  only  in  a 
subsequent  refund  action 

The  temporary'  regulations  issued  on 
lanuarv  2b.  1999  (the  1999  Regulations) 
revised  tjts  301  6221-lT,  301.6224(c}- 
3T(b)ll),  and  301.6231(a)(6)-lT  to 
conform  those  regulations  to  the 
statutory  change.  The  revised 
regulations  mandate  that  the 
partnership's  penalty  defenses  are  to  be 
resolved  during  the  partnership 
proceeding;  indi\idu.ii   it  ji-nses  can 
nnlv  be  brought  h\  !,ht  [lartner  in  a 
"subsequent  refund  at  turn.  In  addition, 
the  1999  Regulations  modify^  the 
computational  adjustment  rules  to  allow 
the  IRS  to  assess  penalties  under  those 
prof:edures.  Finally,  the  1999 
Regulations  specify  that  partnership- 
level  determinations  of  a  penalty  may  be 
the  subject  of  a  settlement  agreement 
between  the  IR.'^  and  a  partner  in  a 
partnership  If  the\  are,  then  tlie  IKS 
must  offer  i insistent  settli'iiii'nt  terms 
with  respect  to  tho^e  parlii>'rstii[i  |r\'el 
determinations  of  the  penalty  (and  other 
settled  partnership  items)  to  other 
partners  in  the  partnership,  subject  to 
the  limitations  of  section  B224(c)(2)  and 
the  regulations  thereunder 

The  final  regulations  make  additional 
changes  to  the  rt^ulations  under 
subchapter  C  of  chapter  h3  to  conform 
those  regulations  to  the  new  statutory 
treatment  of  penalties.  Specifically,  the 
final  regulations  amend  §  301.6224(c}- 
IT  to  clarify  that  a  settlement  agreement 
between  the  tax  matters  partner  and  the 
IRS  with  respect  to  penalties,  like  a 
settlement  agreement  with  respect  to 
partnership  items,  binds  partners  other 
than  notice  partners  and  members  of  a 
notice  group  Similarly,  the  final 
regulations  amend  §  301  6224(c}-2T  to 
clarify'  that  a  settlement  agreement 
between  a  pass-thru  partner  and  the  IRS 
with  respect  to  penalties  binds  indirect 
partners  as  would  a  settlement 
agreement  with  respect  to  partnership 
items  In  addition,  the  final  regulations 
amend  is  301  B229(f)-lT  to  clarify  that 
the  rules  applicable  to  partial 
settlements  of  partnership  items  also 
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apply  to  partnership-level         I 
determinations  of  penalties. 

The  final  regulations  also  amend 
§  301.6226(f)-lT  to  reflect  the  1997  Act 
changes  to  section  6226(f).  The  1997  Act 
grants  courts  jurisdiction  to  determine 
penalties,  additions  to  tax,  or  additional 
amounts  relating  to  an  adjustment  to 
partnership  items.  The  final  regulations 
do  not,  however,  amend  §  301.6226(e}- 
IT  to  require  that  a  partnership 
contesting  an  FPAA.  in  a  United  States 
district  court  or  the  United  States  Court 
of  Federal  Claims,  deposit  tax 
attributable  to  partnership-level 
determinations  of  penalties  as  a 
condition  of  bringing  the  proceeding 
Because  the  1997  Act  amends  section 
6226(f].  but  not  section  6226(e),  it 
appears  that  Congress  did  not  intend  to 
require  a  deposit  of  penalties 
attributable  to  partnership-level 
determinations  as  a  condition  of 
bringing  such  an  action.  This  rule  is 
applicable  to  civil  actions  beginning  on 
or  after  October  4.  2001 

Treasury-  and  the  IRS  also  amended 
§  301.6226(e}-lT  to  clari^•  that,  in  the 
case  of  a  petition  filed  by  a  5-percent 
group  or  pass-thru  partner,  the  members 
of  the  group  or  the  indirect  partners 
holding  an  interest  in  the  partnership 
through  the  pass-thru  partner  must 
deposit  the  aggregate  amount  by  which 
their  tax  liabilities  would  be  increased 
if  the  treatment  of  partnership  items  on 
the  partners'  returns  were  made 
consistent  with  the  treatment  of 
partnership  items  on  the  partnership 
return.  This  clarification  is  applicable  to 
civil  actions  beginning  on  or  after  April 
2.  2002.  I 

7.  Applicability  Dates 

This  document  contains  final 
regulations  relating  to  the  unified 
partnership  audit  procedures  added  to 
the  Internal  Revenue  Code  by  TEFR.^. 
and  amended  by  the  1997  .^ct  and  the 
1998  Act.  Proposed  regulations  were 
published  on  December  13.  1984.  April 
18,  1986,  and  January'  26.  1999. 
Temporary  regulations  were  published 
on  December  13.  1984  (effective 
December  10,  1984),  March  .5.  1987 
(effective  .September  3,  1982).  and 
January  26,  1999  (effective  [anuarv  26, 
1999).  The  final  regulations  published 
in  this  document  apply  to  unified 
partnership  proceedings  with  respect  to 
partnership  taxable  years  beginning  on 
or  after  October  4,  2001 .  For  unified 
partnership  proceedings  with  respect  to 
partnership  taxable  years  beginning 
before  October  4.  2001.  taxpayers  and 
practitioners  are  directed  to  the 
temporary'  regulations  that  were  in  effect 
for  the  period  in  question. 


Effective  Date 

These  regulations  are  effective  as  of 
October  4,  2001, 

Special  Analyses 

It  has  been  determined  that  this 
Treasury'  decision  is  not  a  significant 
regulatory'  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  §  301,6229(b)-2(b)  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  notification  is  only  required  for 
the  few  partnerships  whose  Tax  Matters 
Partners  are  debtors  in  a  bankruptcy 
proceeding  under  Title  11  of  the  United 
States  (Jode  Moreover,  the  time 
required  to  prepare  and  file  the 
notification  is  minimal  and  will  not 
have  a  significant  impact  on  those  few 
small  entities  that  file  the  notification. 
Therefore,  a  Regulatory  Flexibility 
.•\nalvsis  under  the  Regulatory 
Fiexibilitv  Act  (5  U.S.C  chapter  6)  is 
not  required  for  §  301.6229(b)-2{b). 

The  other  information  collections 
imposed  by  this  Treasury  decision  are 
not  subject  to  the  Regulatory  Flexibility 
.■\ct  because  the  notice  of  proposed 
rulemaking  with  respect  to  these 
requirements  was  published  prior  to 
March  29.  1996.  Nevertheless,  we 
believe  that  these  information 
collections  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  is  based  on  the  fact  that 
most  of  the  inff)rmation  collections  only 
dpplv  to  entities  under  audit,  and  the 
remaining  information  collections  applv 
only  to  a  small  number  of  small 
businesses,  namely  small  partnerships 
who  elect  to  have  the  provisions  of 
subchapter  (.'.  of  chapter  63  apply,  and 
small  business  partners  that  report 
partnership  items  inconsistently  with 
the  reporting  of  that  item  on  the 
partnership  return  Moreover,  the  time 
required  to  prepare  and  file  the  required 
statements  is  minimal  on  those  few 
small  entities  that  file  the  statements. 

It  also  has  been  determined  that 
section  5.53(b)  of  the  Administrative 
Procedure  .'\ct  (5  U  S.C^  chapter  5)  does 
not  apply  to  these  regulations.  Pursuant 
to  section  7805(f)  of  the  Internal 
Revenue  C^ode.  the  notice  of  proposed 
rulemaking  was  submitted  to  the  Chief 
Counsel  for  .\dvocacv  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Horace  Howells,  Office  of 
Associate  Chief  Coun.sel  (Passthroughs 


and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subiects 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301 — PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Section  301.6231(c)-l  also  issued  under  26 
I'.S.C.  6231(c)(1)  and  (3). 

.Section  301.6231(c)-2  also  issued  under  26 
U.S.C.  6231(c)(1)  and  (3).  •   *    ' 

Par.  2.  Section  301.6221-1  is  added  to 
read  as  follows: 

§  301 .6221  -1    Tax  treatment  determined  at 
partnership  level. 

(a)  In  general.  A  partner's  treatment  of 
partnership  items  on  the  partner's 
return  may  not  be  changed  except  as 
provided  in  sections  6222  through  6231 
and  the  regulations  thereunder.  Thus, 
for  example,  if  a  partner  treats  an  item 
on  the  partner's  return  consistently  with 
the  treatment  of  the  item  on  the 
partnership  return,  the  IRS  generally 
cannot  adjust  the  treatment  of  that  item 
on  the  partner's  return  except  through  a 
partnership-level  proceeding.  Similarly, 
the  taxpayer  may  not  put  partnership 
items  in  issue  in  a  proceeding  relating 
to  nonpartnership  items.  For  example, 
the  taxpayer  may  not  offset  a  potential 
increase  in  taxable  income  based  on 
changes  to  nonpartnership  items  by  a 
potential  decrease  based  on  partnership 
items. 

(b)  Restrictions  inapplicable  after 
items  become  nonpartnership  items. 
Section  6221  and  paragraph  (a)  of  this 
section  cease  to  apply  to  items  arising 
from  a  partnership  with  respect  to  a 
partner  when  those  items  cease  to  be 
partnership  items  with  respect  to  that 
partner  under  section  6231(b). 

(c)  Penalties  determined  at 
partnership  level.  Any  penalty,  addition 
to  tax.  or  additional  amount  that  relates 
to  an  adjustment  to  a  partnership  item 
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shall  be  determined  at  the  partnership 
level.  Partner-level  defenses  to  such 
items  can  only  be  asserted  through 
rehind  actions  following  assessment  and 
payment.  Assessment  of  any  penalty, 
addition  to  tax,  or  additional  amount 
that  relates  to  an  adjustment  to  a 
partnership  item  shall  be  made  based  on 
partnership-level  determinations. 
Partnership-level  determinations 
include  all  the  legal  and  factual 
determinations  that  underlie  the 
determination  of  any  penalty,  addition 
to  tax,  or  additional  amount,  other  than 
partner-level  defenses  specified  in 
paragraph  (d)  of  this  section. 

(d)  Partner-level  defenses.  Partner- 
level  defenses  to  any  penalty,  addition 
to  tax,  or  additional  amount  that  relates 
to  an  adjustment  to  a  partnership  item 
may  not  be  asserted  in  the  partnership- 
level  proceeding,  but  may  be  asserted 
through  separate  refund  actions 
following  assessment  and  payment.  See 
section  6230(c)(4).  Partner-level 
defenses  are  limited  to  those  that  are 
personal  to  the  partner  or  are  dependent 
upon  the  partner's  separate  return  and 
cannot  be  determined  at  the  partnership 
level.  Examples  of  these  determinations 
are  whether  any  applicable  threshold 
underpayment  of  tax  has  been  met  with 
respect  to  the  partner  or  whether  the 
partner  has  met  the  criteria  of  section 
6664(b)  (penalties  applicable  only 
where  return  is  filed),  or  section 
6664(c)(1)  (reasonable  cause  exception) 
subject  to  partnership-level 
determinations  as  to  the  applicability  of 
section  6664(c)(2). 

(e)  Cross-references.  See 
§§301.6231(c)-l  and  301.6231(c)-2  for 
special  rules  relating  to  certain 
applications  and  claims  for  refund 
based  on  losses,  deductions,  or  credits 
from  abusive  tax  shelter  partnerships. 

(f)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4. 
200i.  see  §  301. 6221-lT  contained  in  26 
CFR  part  1,  revised  April  1,  2001. 

§301.6221-1T    [Remov«dl 

Par.  2a.  Section  301.6221-lT  is 
removed. 

Par.  3.  Section  301.6222(a}-l  is  added 
to  read  as  follows: 

§  301 .6222(a)-1    Consistwit  treatment  of 
partnership  items. 

(a)  In  general.  The  treatment  of  a 
partnership  item  on  the  partner's  return 
must  be  consistent  with  the  treatment  of 
that  item  by  the  partnership  on  the 
partnership  return  in  all  respects 
including  the  amount,  timing,  and 
characterization  of  the  item. 


(b)  Treatment  must  be  consistent  mth 
partnership  return.  The  treatment  of  a 
partnership  item  on  the  partner's  return 
must  be  consistent  with  the  treatment  of 
that  item  on  the  partnership  return 
Thus,  a  partner  who  treats  an  item 
consistently  with  a  schedule  or  other 
information  furnished  to  the  partner  bv 
the  partnership  has  not  satisfied  the 
requirement  of  paragraph  (a)  of  this 
section  if  the  treatment  of  that  item  is 
inconsistent  with  the  treatment  of  the 
item  on  the  partnership  return  actuallv 
filed.  For  rules  relating  to  the  election 
to  be  treated  as  having  reported  the 
inconsistency  where  the  partner  treats 
an  item  consistently  with  an  incorrect 
schedule,  see  §  301.6222(b)-3 

(c)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section: 

Example  1    B  is  a  partner  of  Partnership 
P  Both  B  and  P  use  the  calendar  \ear  as  the 
taxable  year  In  Decemtwr  2001.  P  receives  an 
advance  payment  for  services  to  be 
performed  in  2002  and  reports  this  amount 
as  income  for  calendar  vear  2001   However 
B  reports  B's  distributi\e  share  of  this 
amount  on  B's  income  tax  return  for  2002 
and  not  on  B's  return  for  2001   B's  treatment 
of  this  partnership  item  is  inconsistent  with 
the  treatment  of  the  item  by  P 

Example  2.  Partnership  P  in(  urred  certain 
start-up  costs  before  P  was  activelv  engaged 
in  its  business  P  c;apitalized  these  e:osts  C 
a  partner  in  P,  deducted  C's  proportionate 
share  of  these  start-up  c  osts  (Is  treatment  of 
the  partnership  expenditure  is  inconsistent 
with  the  treatment  of  that  item  by  P 

Example  :i.  D  is  a  partner  in  partnership 
P  P  reports  a  loss  of  SlOO.OOO  on  its  return. 
S.'i.OOO  of  which  it  reports  on  the  S<:hedule 
K-1  attache(i  to  its  return  as  D's  distributiM' 
share.  However.  P  reports  SI. 'i. 000  as  D's 
distributive  share  of  P\  loss  on  the  S(  hedulf 
K-1  furnished  to  D   U  reports  the  .Sl.itKH) 
loss  on  U's  income  lax  return   1)  ha>.  not 
satisfied  the  consistent  reporting 
requirement.  See.  however.  ^  .301  6222(b)- ,3 
for  an  election  to  be  treated  as  having 
reported  the  inconsistency 

(d)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 

For  years  beginning  prior  to  October 
4.  2001,  see  §  301. 6222(a)-lT  contained 
in  26  CFR  part  1.  revised  April  1,  2001 

§301.6222(a>-1T    [Removed] 
Par.  3a.  Section  301.6222(a)-lT  is 

removed. 
Par.  4.  Section  301.6222(a)-2  is  added 

to  read  as  follows: 

§  301 .6222(a)-2  Application  of  consistent 
reporting  and  notification  rules  to  indirect 
partners. 

(a)  In  general.  The  consistent 
reporting  requirement  of  §  301  6222(a)- 
1  is  generally  applied  with  respect  to 
the  source  partnership.  For  purposes  of 
this  section,  the  term  source  partnership 


means  the  partnership  (within  the 
meaning  of  section  ti2.11iai(  1   '  from 
which  the  partnership  item  ungulates, 
(b)  Indirect  partner  files  consistently 
with  soun  I'  piirlniTshiti  An  indirect 
partner  who  treats  an  item  from  a  source 
partnership  in  a  manner  consistent  with 
the  treatment  of  that  item  on  the  source 
partnership's  return  satisfies  the 
r:onsisten<:\  reiniircnit'iii  "f  ^^ction 


lai  reganilos' 


i)f  H  hothiT  the 


indiri^t  partner  treats  that  item  in  a 
manner  consistent  with  the  treatment  of 
that  Item  hv  the  pass-thru  partner 
through  which  the  indirect  partner 
holds  the  interest  in  the  source 
partnership.  Under  these  circumstances. 
therefore,  the  Internal  Revenue  Service 
shall  not  send  to  the  indirect  partner  the 
notice  described  in  section 
6231(b)(1)(A) 

!c)  Indireit  partnrr  files  inconsistently 
with  snurrp  pnrtnership — (1)  Indirect 
partner  notifips  the  Internal  Revenue 
Sen'ice  of  inconsistency.  An  indirect 
partner  who — 

( 1 1  Treats  an  item  from  a  source 
partnership  in  a  manner  inconsistent 
with  the  treatment  nf  that  item  on  the 
source  partnership  s  return,  and 

(ii)  Files  a  statement  identif%ine  the 
inconsistency  with  the  source 
partnership  in  accordance  with 
^301,b222(r)-l,  shall  not  be  sub|ect  to 
a  computational  adjustment  to  conform 
the  treatment  of  that  item  to  the 
treatment  of  that  item  on  the  return  of 
the  source  partnership. 

(2)  Indirect  partner  does  not  notify  the 
Internal  Revenue  Service  of 
inconsistf'ncy  Except  as  provided  in 
paragraph  (h)(3)  of  this  section,  an 
indirect  partner  who — 

(i)  Treats  an  item  from  a  soixrce 
partnership  m  a  manner  inconsistent 
with  the  treatment  of  that  item  on  the 
source  partnership  s  return:  and 

(ii)  Fails  to  file  a  statement  identif\'ing 
the  inconsistent  \  with  the  source 
[partnership  in  accordance  with 
4*301  6222(b)-l,  is  subject  to  a 
computational  adjustment  to  conform 
the  treatment  of  that  item  to  the 
treatment  of  that  item  nn  the  return  of 
the  source  partnership 

(3)  Indirect  partner  files  consistently 
viith  a  pass-thru  partner  that  notifies  the 
Internal  Revenue  Service  of  the 
inionsistencv  If  an  indirect  partner 
treats  an  item  from  a  source  partnership 
in  a  manner  consistent  w  ith  the 
treatment  of  that  item  b\  a  pass-thni 
partner  through  w  hii  h  the  ln(^lrec  t 
partner  holds  the  interest  in  the  snun  e 
partnership  and  that  pass-thru  partnor — 

(i)  Treats  that  item  in  a  manner 
inc;onsistent  with  the  treatment  ^<\  itiat 
item  on  the  source  partnership  s  return; 
and 
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(ii)  Files  a  statement  identihing  the 
inconsistency  with  the  sourcp 
partnership  in  accordance  with 
§301.6222(b)-l.  the  indirect  partner  is 
not  subject  to  a  computational 
adjustment  to  conform  to  the  treatment 
of  that  item  on  the  return  of  the  source 
partnership. 

(d)  Exawplps  The  following  examples 
illustrate  the  principles  of  this  section: 

Example  I  One  of  the  partners  in 
Partnership  A  is  Partnership  B,  which  has 
four  equal  partners  C.  D.  E,  and  F  Both  .\ 
and  B  are  partnerships  within  the  meaning  of 
section  6231|a)(l)-  On  its  return,  .^  reports 
$100,000  as  B's  distributive  share  of  .^'s 
ordinary  income   B,  however,  reports  only 
S80.000  as  Its  distributive  share  of  the 
income  and  does  not  notifv  the  Internal 
Revenue  Service  of  this  inconsi.stent 
treatment  with  respec:t  to  A.  C  reports 
$20  000  as  its  distributive  share  of  the  item 
Although  C  reports  the  item  consistently 
with  B.  C  is  subjeft  to  a  computational 
adjustment  to  (  onform  the  treatment  of  that 
Item  on  t:'s  return  to  the  treatmt!nf  of  that 
item  on  .\  s  return 

Exampir  2  .^ssume  the  same  facts  as  in 
Example  1   exi  ept  that  B  notified  the  Internal 
Revenue  Service  of  its  inconsistent  treatment 
with  respef  t  to  source  partnership  A.  C  is  not 
sub|e(  t  to  a  romputational  adjustment. 

Example  J.  .Assume  the  same  facts  as  in 
Exanipk'  1   D  reports  only  SI.t.OOO  as  Ds 
distributive  share  of  the  income  and  does  not 
report  the  inconsistency.  F  reports  only 
$1  000  as  its  distributive  share  of  the  item  but 
rf'ports  this  inconsistency  with  respect  to 
sour'  '  j.irtnership  A.  D  is  subject  to  a 
( ()rn[i,i!-itional  adjustment  to  conform  the 
treatment  of  that  item  on  Ds  return  to  the 
treatment  of  that  item  on  As  return.  F  is  not 
subject  to  a  computational  adjustment. 

Example  ^.  Assume  the  same  facts  as  in 
Example  i.  except  that  F  reported  the 
ini  onsistency  with  respect  to  B  and  did  not 
report  the  inconsistency  with  respect  to 
sourc  e  partnership  .-X.  F  is  subject  to  a 
computational  adjustment  to  conform  the 
treatment  of  that  item  on  Floi  return  to  the 
treatment  of  that  item  on  .■X's  return. 

Example  n.  .\ssume  the  same  facts  as  in 
Example  1    E  reports  $2.5,000  as  its 
distributive  share  of  the  ifi-m   Regardless  of 
whether  K  reports  the  inconsistency  between 
Its  treatment  of  the  item  and  that  bv  B.  E  is 
neither  sublet  t  to  a  computational 
adjustment  to  conform  E's  treatment  of  that 
Item  to  that  of  B  nor  subiect  to  the  notit.e 
described  in  settion  6231(bl(l)(A)  with 
respeit  to  any  sui  h  notification  of 
inconsistent  treatment. 

(e)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
200i,  see  §, 301. 6222(a)-2T  contained  in 
26CFR  part  1.  revised  April  1,  2001. 

§301.6222(a)-2T    [Removed] 
Par.  4a.  Section  301.6222(a)-2T  is 

removed. 
Par.  5.  Section  301.6222(b}-l  is  added 

to  read  as  follows: 


§  301 .6222(b>-1     Notmcation  to  the  Internal 
Revenue  Service  when  partnership  items 
are  treated  inconsistently. 

(a)  In  general.  The  statement 
identifying  an  inconsistency  described 
in  section  6222(b)(lJ(B)  shall  be  filed  by 
filing  the  form  prescribed  for  that 
purpose  in  accordance  with  the 
instructions  accompanying  that  form. 

(b)  Effective  date  This  section  is 
applicable  to  partnership  teixable  vears 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  §  301. 6222(b)-lT  contained  in 
26  CFR  part  1 .  revised  April  1 ,  2001 . 

§301.6222(b)-1T    [Removed] 

Par.  5a.  Section  301,6222(b)-lT  is 
removed. 

Par.  6.  Section  301.6222(b)-2  is  added 
to  read  as  follows: 

§  301 ,6222(b)-2     Effect  of  notification  of 
inconsistent  treatment. 

la)  In  iieneral  (ieneraliy,  if  a  partner 
treats  a  partnership  item  on  the 
partner's  return  in  a  manner 
inconsistent  with  the  treatment  of  that 
item  on  the  partnership  return,  the 
Internal  Kevfiiue  Service  may  make  a 
coniputdtional  adjustment  to  conform 
the  treatment  of  the  item  by  the  partner 
with  the  treatment  of  that  item  on  the 
pdrtiuTship  return   :\n\  additional  tax 
resulting  from  that  computational 
adjustment  may  be  assessed  without 
either  the  commencement  of  a 
partnership  pnu  fcdint;  or  notification 
to  the  pdrtner  that  all  partnership  items 
arising  from  that  partnership  will  be 
treated  as  nonpartnership  items. 
However,  if  a  partner  notifies  the 
Internal  Revenue  Service  of  the 
inconsistent  treatment  of  a  partnership 
item  in  the  manner  prescribed  in 
§  301.6222(b)- 1,  the  Internal  Revenue 
Service  generally  may  not  make  an 
adjustment  with  respect  to  that 
partnership  item  unless  the  Internal 
Revenue  Serv  ice — 

(1)  Conducts  a  partnership-level 
proceeding,  or 

(2)  Notifies  the  partner  under  section 
6231(b)(ll(A)  that  ail  partnership  items 
arising  from  that  jiartnership  will  be 
treated  as  nonpartnership  items.  See. 
however,  **^  301. 6231  (c)-l  and 
301.6231(c)-2  for  special  rules  relating 
to  certain  applications  and  claims  for 
refund  based  on  losses,  deductions,  or 
credits  from  abusive  tax  shelter 
partnerships. 

(b)  Partner  protected  only  to  extent  of 
notification.  (1)  A  partner  who  reports 
the  inconsistent  treatment  of 
partnership  items  on  the  partner's 
return  is  protected  from  computational 
adjustments  under  section  6222(c)  only 
with  respect  to  those  partnership  items 


the  inconsistent  treatment  of  which  is 
reported.  Thus,  if  a  partner  notifying  the 
Internal  Revenue  Service  with  respect  to 
one  item  fails  to  report  the  inconsistent 
treatment  of  another  item,  the  partner  is 
subject  to  a  computational  adjustment 
with  respect  to  that  other  item. 

(2)  The  following  example  illustrates 
the  principles  of  this  paragraph  (b): 

Example.  Partner  A  of  Partnership  P  treats 
a  deduction  and  a  capital  gain  arising  from 
P  on  As  return  in  a  manner  that  is 
inconsistent  with  the  treatment  of  those 
items  by  P.  A  reports  the  inconsistent 
treatment  of  the  deduction  but  not  of  the 
gain.  A  is  subject  to  a  computational 
adjustment  under  section  6222(c)  with 
respect  to  the  gain. 

(c)  Adjustments  in  a  separate 
proceeding  not  limited  to  conforming 
adjustments.  (1)  If  the  Internal  Revenue 
Service  conducts  a  separate  proceeding 
with  a  partner  whose  partnership  items 
are  treated  as  nonpartnership  items 
under  section  6231(b),  the  Internal 
Revenue  Service  is  not  limited  to 
making  adjustments  that  merely 
conform  the  partner's  return  to  the 
partnership  return. 

(2)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (c): 

Example  Partnership  P  allocates  to  E.  one 
of  lis  partners,  a  loss  of  S8.000.  E.  however. 
claims  a  loss  of  .S'l.OOO  and  reports  the 
inconsistent  treatment.  The  Internal  Revenue 
Service  notifies  E  that  it  will  treat  all  of  E's 
partnership  items  arising  from  P  as 
nonpartnership  items.  As  a  result  of  a 
separate  prot  ceding  with  E,  the  Internal 
Revenue  Service  ma\  issue  a  defi(  leni  v 
notice  whi(  h  could  include  reducing  the  loss 
to  ST.OOO. 

(d)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  vears  beginning  prior  to  October  4. 
2001 ,  see  §  301 .6222(b)-2T  contained  in 
26  CFR  part  1,  revised  April  1,  2001. 

§301.6222(b)-2T    [Removed] 

Par.  6a.  Section  301.6222(b)-2T  is 
removed. 

Par.  7.  Section  301.6222(b)-3  is  added 
to  read  as  follows: 


§301.6222(b)-3 
schedule. 


Partner  receiving  incorrect 


(a)  In  general.  A  partner  shall  be 
treated  as  having  complied  with  section 
6222(b)(1)(B)  and  §301.6222{b}-l  with 
respect  to  a  partnership  item  if  the 
partner — 

(1)  Demonstrates  that  the  treatment  of 
the  partnership  item  on  the  partner's 
return  is  consistent  with  the  treatment 
of  that  item  on  the  schedule  prescribed 
by  the  Internal  Revenue  Service  and 
furnished  to  the  partner  by  the 
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partnership  showing  the  partner's  share 
of  income,  credits,  deductions,  etc.;  and 
(2)  Elects  in  accordance  with  the  rules 
prescribed  in  paragraph  (h)  of  this 
section  to  have  this  section  apply  with 
respect  to  that  item. 

(b)  Election  provisions — {!)  Time  and 
manner  of  making  election.  The  election 
described  in  paragraph  (a)  of  this 
section  shall  be  made  by  filing  a 
statement  with  the  Internal  Revenue 
Service  office  issuing  the  notice  of 
computational  adjustment  within  30 
days  after  the  notice  is  mailed  to  the 
partner. 

(2)  Contents  of  statement.  The 
statement  described  in  paragraph  (b)(1) 
of  this  section  shall  be — 

(i)  Clearly  identified  as  an  election 
under  section  6222(b)(2); 

(ii)  Signed  by  the  partner  making  the 
election;  and 

(iii)  Accompanied  by  copies  of  the 
schedule  furnished  to  the  partner  by  the 
partnership  and  of  the  notice  of 
computational  adjustment.  The  partner 
need  not  enclose  a  copy  of  the  notice  of 
computational  adjustment,  however,  if 
the  partner  clearly  identifies  the  notice 
of  computational  adjustment.  Generally, 
the  requirement  described  in  paragraph 
(a)(1)  of  this  section  will  be  satisfied  by 
attaching  to  the  statement  a  copy  of  the 
schedule  furnished  to  the  partner  by  the 
partnership.  However,  if  it  is  not  clear 
from  the  information  contained  on  the 
schedule  that  the  treatment  of  the 
partnership  item  on  the  schedule  is 
consistent  with  the  partner's  treatment 
of  such  item  on  the  partner's  return  the 
statement  shall  also  include  an 
explanation  of  how  the  treatment  of 
such  item  on  the  schedule  is  consistent 
with  the  treatment  on  the  partner's 
return  with  respect  to  the 
characterization,  timing,  and  amount  of 
such  item. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 . 
For  years  beginning  prior  to  October  4, 
2001,  see  §  301.6222(b)-3T  contained  in 
26  CFR  part  1.  revised  April  1,  2001. 

S301.6222(b>-3T    [Removed] 
Par.  7a.  Section  301.6222(b)-3T  is 

removed. 
Par.  8.  Section  301.6223(a)-l  is  added 

to  read  as  follows: 

§  301 .6223<a)-1    Notice  sent  to  tax  matters 
partner. 

(a)  In  general.  For  purposes  of 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code,  a  notice  is 
treated  as  mailed  to  the  tax  matters 
partner  on  the  earlier  of — 

(1)  The  date  on  which  the  notice  is 
mailed  to  "THE  TAX  MATTERS 


PARTNER"  at  the  address  of  the 
partnership  (as  provided  on  the 
partnership  return,  except  a.s  updated 
under  §  301. 6223(c)-l);  or 

(2)  The  date  on  which  the  notice  is 
mailed  to  the  person  who  is  the  tax 
matters  partner  at  the  address  of  that 
person  (as  provided  on  the  partners 
return,  except  as  updated  under 
§301.6223(c)-l)  or  the  partnership   Sep 
§  301.6223(c)-l  for  rules  relating  to  the 
information  used  by  the  Internal 
Revenue  Service  in  providing  notices. 
etc. 

(b)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example  Partnership  P  designates  B  as  its 
tax  matters  partner  in  accordance  with 
§301.6231(a)(7)-l(b).  On  December  1  a 
notice  of  the  beginning  of  an  administrative 
proceeding  is  mailed  to  "THK  T.^X 
MATTERS  P.^RTNER  •  at  the  address  of  P 
On  January  10.  a  copy  of  the  nntii  e  i>  mailed 
to  B  at  B's  address  IDecember  1  is  treated  as 
the  date  that  the  notice  was  mailed  to  ihe  tax 
matters  partner. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
200i,  see  §  301. 6223(a)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001 

§301.6223<a)-1T    [Removed] 

Par.  8a.  Section  301  6223(a)-lT  is 

removed. 

Par.  9.  Section  301  6223(a)-2  is  added 

to  read  as  follows: 

§  301 .6223<a)-2    Withdrawal  of  nobce  of  the 
t>eginning  of  an  administrative  proceeding. 

(a)  In  general  If  the  Internal  Revenue 
Service,  within  45  days  after  the  day  on 
which  the  notice  specified  in  section 
6223(a)(1)  is  mailed  to  the  tax  matters 
partner,  decides  not  to  propose  any 
adjustments  to  the  partnership  return  as 
filed,  the  Internal  Revenue  Ser\  ice  may 
withdraw  the  notice  specified  in  section 
6223(a)(1)  by  mailing  a  letter  to  that 
effect  to  the  tax  matters  partner  within 
that  45-day  period.  Even  if  the  Internal 
Revenue  Service  does  not  withdraw  the 
notice  specified  in  section  6223(a)(1), 
the  Internal  Revenue  Ser\'ice  is  not 
required  to  issue  a  notice  of  final 
partnership  administrative  adiustment 
If  the  Internal  Revenue  Service 
withdraws  the  notice  specified  in 
section  6223(a)(1),  neither  the  Internal 
Revenue  Service  nor  the  tax  matters 
partner  is  required  to  furnish  any  notice 
with  respect  to  that  proceeding  to  any 
other  partner.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  notice 
specified  in  section  6223(a)(l )  which 
has  been  withdrawn  shall  be  treated  for 
purposes  of  subchapter  C  of  chapter  63 


of  the  Internal  Revenue  Code  as  if  that 
notice  had  never  been  mailed  to  the  tax 
matters  partner 

(b)  Internal  Revenue  Service  may  not 
reissue  notice  except  under  certain 
circumstances.  If  the  notice  specified  in 
section  6223(a)(1)  was  mailed  to  the  tax 
matters  partner  with  respect  to  a 
partnership  taxable  year  and  that  notice 
was  later  withdrawn  as  provided  in 
paragraph  (a;  of  thK  •-prtinn  the  Internal 
Revenue  Servii  --  vti.iii  im:  n:.iil  a  second 
notice  spe(  ified  in  v.>(  i,i,n  6223(a)(1) 
with  respei  t  tn  tha!  uyahle  year 
unless — 

( 1 )  There  is  evidence  of  fraud 
malfeasance,  collusion,  concealment,  or 
misrepresentation  of  a  maleriil  fact; 

(2)  The  prior  proceeding  ihm  Ued  the 
misapplication  or  erroneouv 
interpretation  of  an  established  internal 
Revenue  .Service  position  existing  at  the 
time  of  the  previous  examination,  or  the 
failure  to  make  an  adjustment  based  on 
such  a  position,  or 

(3)  Other  i  ircumstances  exist  which 
indicate  that  fai!iir>>  to  reissue  the  notice 
would  be  a  s'thhj^  administrative 
omission 

(c)  Effective  datt  This  section  is 
applicable  to  partnership  taxable  years 
bt^inning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001    see  §  301  6223{a)-2T  contained  in 
2h  CTR  pan  1    revised  .*.pnl  1    2001. 

§  301 .6223<ah2T     [Removed] 

Par.  9a.  .Section  MH  t>.i23(a)-2T  is 
removed. 
Par.  10.  Section  301  6223(b>-l  is 

added  to  read  as  follows 

§  301 .6223<b)-1     Notice  group 

(a)  in  general  If  a  group  of  partners 
having  in  the  aggregate  a  5  pen:ent  or 
more  interest  in  the  profits  of  a 
partnership  requests  and  designates  one 
of  their  members  to  receive  the  notices 
described  in  section  6223(a)(1)  and  (2), 
the  member  so  designated  shall  be 
treated  as  a  partner  to  whom  section 
6223(a)  applies  Thus  the  designated 
representative  is  entitled  to  receive  any 
notice  described  m  section  6223(a)  that 
is  mailed  to  the  tax  matters  partner  30 
days  or  more  after  the  day  on  which  the 
Internal  Revenue  Service  receives  the 
request  from  the  group. 

(b)  Request  tor  notice — (1)  In  general 
The  Infernal  Revenue  Service  shall  mail 
to  the  member  of  the  notice  group 
designated  to  receive  such  notice  any 
notice  described  in  section  6223(a)  that 
is  mailed  to  the  tax  inafterv  fartner  '<" 
days  or  more  after  the  (i<i\     :;  wti.'  (,  'Ne 
Internal  Re\enue  Serxn  e  r<"  .!•,."-  ihc 
request  for  notice  from  tht-  gpu)   it  such 
request  for  notice  is  made  in  accordance 
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with  the  rules  prescribed  in  this 
paragraph  (bj. 

(2)  Content  of  request  The  request  for 
notice  from  a  notice  group  shall — 

(i)  Identih-  the  partnership  bv  name, 
address,  and  taxpayer  identification 
number; 

(ii)  Specih'  the  taxable  year  or  years 
for  which  the  notice  group  is  formed. 

(iii)  Designate  the  memoer  of  the 
group  to  receive  the  notices; 

(iv)  Set  out  the  name,  address. 
taxpayer  identification  number,  and 
profits  interest  of  each  member  of  the 
group;  and 

(v)  Be  signed  by  all  partners 
comprising  the  notice  group 

(3)  Place  for  filing  The  request  for 
notice  from  a  notice  group  generally 
must  be  filed  with  the  ser%ice  center 
where  the  partnership  return  is  filed. 
However,  if  the  notice  group 
representative  knows  that  the  notice 
described  in  section  6223(a)(1) 
(beginning  of  an  administrative 
proceeding)  has  already  been  mailed  to 
the  tax  matters  partner,  the  statement 
should  be  filed  with  the  Internal 
Revenue  Service  office  that  mailed  that 
notice. 

(4)  Copy  to  he  sent  to  the  tax  matters 
partner  A  copy  of  the  request  for  notice 
from  a  notice  group  shall  be  provided  to 
the  tax  matters  partner  by  the  notice 
group  representative  within  30  days 
after  the  request  is  filed  with  the 
Internal  Revenue  Service 

(5)  Years  covered  by  request  A 
request  for  notice  bv  a  notice  group  may 
relate  only  to  partnership  taxable  years 
that  have  ended  before  the  request  is 
filed.  A  request,  however,  may  relate  to 
more  than  one  partnership  taxable  vear 
if  the  5  percent  or  more  profits  interest 
requirement  of  section  6223(b)(2)  is 
satisfied  for  each  year  to  which  the 
request  relates 

(c)  Composition  of  notice  group — (1) 
In  general.  A  notice  group  shall  be 
comprised  only  of  persr)ns  who  were 
partners  at  some  time  dunns^  th*' 
partnership  taxable  year  for  which  the 
group  is  formed  If  a  notice  group  is 
formed  for  more  than  onf  taxable  vear. 
each  member  of  the  group  must  have 
been  a  partner  at  some  time  during  at 
least  on*'  of  the  taxable  years  for  which 
the  group  is  formed.  A  notice  group  may 
include  a  partner  entitled  to  separate 
notice  ,See  section  6231(d)  and 
§301.6231(d)-l  for  rules  relating  to 
determining  the  interest  of  a  partner  in 
the  profits  of  a  partnership  for  h 
partnership  taxable  year  for  purposes  of 
section  6223(bj  See  paragraph  (c)(6j  of 
this  section  for  rules  relating  to  indirect 
and  pass-thru  partners. 

(2)  Partner  may  be  a  member  of  only 
one  group.  A  partner  cannot  be  a 


member  of  more  than  one  notice  group 
with  respect  to  the  same  partnership  for 
the  same  partnership  taxable  year.  See 
paragraph  (c)(6)  of  this  section  for  rules 
relating  to  indirect  and  pass-thru 
partners 

(3)  Partner  may  join  group  after 
formation  A  partner  may  join  a  notice 
group  at  anv  time  after  the  formation  of 
that  group  bv  filing  with  the  Internal 
Revenue  Ser\ice  office  where  the  notice 
group  filed  its  request  a  statement  that 
it  is  joining  the  notice  group.  The 
statement  shall  identify  the  partner 
joining  the  notice  group,  the 
partnership,  and  the  members  of  the 
notice  group  bv  name,  address,  and 
taxpaver  identification  number  and 
shall  be  signed  by  the  joining  partner.  A 
copy  of  the  statement  shall  be  provided 
bv  the  joining  partner  to  both  the  tax 
matters  partner  and  the  notice  group 
representative  within  30  days  after  the 
request  is  filed  with  the  Internal 
Revenue  Service.  The  partner  shall 
become  a  member  of  the  notice  group 
for  each  partnership  taxable  year  for 
which  the  group  was  formed  and  for 
which  the  partner  was  a  partner  at  any 
time  during  sue  h  partnership  taxable 
year 

(4)  Date  on  which  a  partner  becomes 
a  member  of  notice  group.  A  partner 
shall  become  a  member  of  a  notice 
group  on  the  30th  day  after  the  day  on 
which  thtt  Internal  Revenue  Service 
receives — 

(i)  A  request  for  notice  from  a  notice 
group  that  identifies  that  partner  as  a 
member  of  that  notice  group;  or 

(ii)  A  statement  filed  in  acciTrdance 
with  paragraph  (c)(3)  of  this  section  that 
states  that  the  partner  is  joining  the 
notice  group. 

(5)  .Vo  withdrawal  from  notice  group. 
A  partner  who  has  signed  a  notice  group 
request  filed  with  the  Internal  Revenue 
Service  remains  a  member  of  that  notice 
group  until  the  group  terminates,  A 
partner  cannot  withdraw  from  the 
notice  group 

(6)  Indirect  and  pass-thru  partners — 
(i)  Pass-thru  partners  and  unidentified 
indirect  partners  A  pass-thru  partner 
may  become  a  member  of  a  notice  group 
as  provided  in  this  section  P'or 
purposes  of  applying  the  aggregate 
interest  requirpnient  specified  in 
paragraph  (a)  (jf  this  section  to  a  pass- 
thru  partner,  the  partnership  interest 
held  b\'  the  pass-thru  partner  shall  not 
include  anv  interest  held  through  the 
pass-thru  partner  bv  an  indirect  partner 
that  has  been  identified  as  provided  in 
section  6223(c)(3)  and  §  301.6223(c)-l 
before  the  date  on  which  the  pass-thru 
partner  becomes  a  member  of  the  notice 
group.  "*' 


(ii)  Indirect  partners  identified  before 
the  pass-thru  partner  joins  a  notice 
group.  An  indirect  partner  may  become 
a  member  of  a  notice  group  with  respect 
to  a  partnership  taxable  year  only  if — 

(A)  The  indirect  partner  held  an 
interest  in  the  partnership  (either 
directly  or  through  one  or  more  pass- 
thru  partners)  at  some  time  during  that 
taxable  year;  and 

(B)  The  indirect  partner  was 
identified  as  provided  in  section 
6223(c)(3)  and  §  301.6223(c)-l  on  or 
before  the  date  on  which  the  pass-thru 
partner  became  a  member  of  a  notice 
group. 

(d)  Termination  of  notice  group. 
Unless  the  original  request  for  notice 
from  the  notice  group  or  a  subsequent 
statement  filed  by  the  representative  (in 
accordance  with  paragraphs  fb)(3)  and 
(4)  of  this  section)  designates  a 
successor  to  the  designated  group 
representative,  the  group  terminates  if 
the  representative  dies  (or.  in  the  case 
of  an  entity,  if  the  entity  is  dissolved), 
resigns,  or  is  adjudicated  incompetent. 

(e)  Notice  group  is  not  a  5-percent 
group.  The  forming  of  a  notice  group 
under  this  section  does  not  constitute 
the  forming  of  a  5-percent  group  for 
purposes  of  litigation.  A  notice  group  is 
formed  solely  for  the  purpose  of 
receiving  notices.  A  5-percent  group  is 
formed  solely  for  the  purpose  of  filing 

a  petition  for  judicial  review  or 
appealing  a  judicial  determination.  See 
§  301 .6226(b)-l .  Thus,  a  member  of  a 
notice  group  may  choose  not  to  join  a 
5-percent  group  formed  by  other 
members  of  the  notice  group. 

(f)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  vears  beginning  prior  to  October  4, 
2001 ,  see  §  301.6223(b)-lT  contained  in 
26  CFR  part  1,  revised  April  1.  2001. 

§301.6223<b)-1T    [Removed] 

Par.  10a.  Section  301.6223(b)-lT  is 
removed. 

Par.  11.  Section  301.6223(c)-l  is 
added  to  read  as  follows; 

§  301 .6223(c)-1     Additional  information 
regarding  partners  furnished  to  the  Internal 
Revenue  Service. 

(a)  In  general.  In  addition  to  the 
names,  addresses,  and  profits  interests 
as  shown  on  the  partnership  return,  the 
Internal  Revenue  Service  will  use 
additional  information  as  provided  in 
this  section  for  purposes  of 
administering  subchapter  C  of  chapter 
63  of  the  Internal  Revenue  Code. 

(b)  Procedure  for  furnishing 
additional  informatipn — (1)  In  general. 
Any  person  may  furnish  additional 
information  at  any  time  by  filing  a 


Federal  Register/ Vol.  66,  No.  193 /Thursday.  October  4.  2001 /Rules  and  Regulations  50549 


written  statement  with  the  Internal 
Revenue  Service.  However,  the 
information  contained  in  the  statement 
will  be  considered  for  purposes  of 
determining  whether  a  partner  is 
entitled  to  a  notice  described  in  section 
6223(a)  only  if  the  Internal  Revenue 
Service  receives  the  statement  at  least 
30  days  before  the  date  on  which  the 
Internal  Revenue  Service  mails  the 
notice  to  the  tax  matters  partner. 
Similarly,  information  contained  in  the 
statement  generally  will  not  be  taken 
into  account  for  other  purposes  by  the 
Internal  Revenue  Ser\'ice  until  30  days 
after  the  statement  is  received. 

(2)  Where  statement  must  be  filed.  A 
statement  furnished  under  this  section 
generally  must  be  filed  with  the  service 
center  where  the  partnership  return  is 
filed.  However,  if  the  person  filing  the 
statement  knows  that  the  notice 
described  in  section  6223la)(l) 
(beginning  of  an  administrative 
proceeding)  has  already  been  mailed  to 
the  tax  matters  partner,  the  statement 
should  be  filed  with  the  Internal 
Revenue  Service  office  that  mailed  such 
notice. 

(3)  Contents  of  statement.  The 
statement  shall — 

(i)  Identify  the  partnership,  each 
partner  for  whom  information  is 
supplied,  and  the  person  supplying  the 
information  by  name,  address,  and 
taxpayer  identification  number: 

(ii)  Explain  that  the  statement  is 
furnished  to  correct  or  supplement 
earlier  information  with  respect  to  tlie 
partners  in  the  partnership: 

(iii)  Specify  the  taxable  year  to  which 
the  information  relates: 

(iv)  Set  out  the  corrected  or  additional 
information:  and 

(v)  Be  signed  by  the  person  supplying 
the  information. 

(c)  No  incorporation  by  reference  to 
previously  furnished  documents. 
Incorporation  by  reference  of 
information  contained  in  another 
document  previously  furnished  to  the 
Internal  Revenue  Service  will  not  be 
given  effect  for  purposes  of  section 
6223(c)  or  6229(e).  For  example, 
reference  to  a  return  filed  by  a  pass-thru 
partner  which  contains  identifying 
information  with  respect  to  the  indirect 
partners  of  that  pass-thru  partner  is  not 
sufficient  to  identify  the  indirect 
partners  unless  a  copy  of  the  document 
referred  to  is  attached  to  the  statement 
Furthermore,  reference  to  a  prior  general 
notification  to  the  Internal  Revenue 
Service  that  a  partner  who  would 
otherwise  be  the  tax  matters  partner  is 
a  debtor  in  a  bankruptcy  proceeding  or 
has  had  a  receiver  appointed  for  the 
partner  in  a  receivership  proceeding  is 
not  sufficient  unless  a  copy  of  the 


notification  document  referred  to  is 
attached  to  the  statement 

(d)  Information  supplied  by  a  person 
other  than  the  tax  matters  partner  The 
Internal  Revenue  Ser\'ice  may  require 
appropriate  verification  in  the  case  of 
information  furnished  by  a  person  other 
than  the  tax  matters  partner  The  30-day 
period  referred  to  in  paragraph  (h)(  1 )  of 
this  section  shall  not  begin  until  that 
verification  is  supplied 

(e)  Power  of  attorney — ( 1 )  In  general 
This  paragraph  (e)  applies  to  powers  of 
attomev  with  respect  to  proceedings 
under  subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code  (chapter  63(~i 
that  begin  on  or  after  Januar\'  2.  2002. 

(2)  Specifically  for  purposes  of 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code  A  power  of 
attomev  specifically  for  purposes  of 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code  shall  be 
furnished  in  accordance  with  paragraph 
(h)(2)  of  this  section 

(3)  Existing  power  of  attorney  A 
power  of  attorney  granted  to  another 
person  by  a  partner  for  other  tax 
purposes  shall  not  be  given  effect  for 
purposes  of  subchapter  C  of  c  hapter  63 
unless  the  partner  specifically  requests 
that  the  power  be  given  such  effect  in 

a  statement  furnished  to  the  Internal 
Revenue  Service  in  accordance  with 
paragraph  (b)  of  this  section 

(f)  Internal  Revenue  Ser\'ice  may  use 
other  information.  In  addition  to  the 
information  on  the  partnership  return 
and  that  supplied  on  statements  filed 
under  this  section,  the  Internal  Revenue 
Service  may  use  other  information  in  its 
possession  (for  example,  a  change  in 
address  reflected  on  a  partner  s  return) 
in  administering  subchapter  (]  of 
chapter  63  of  the  Internal  Revenue 
Code.  However,  the  Internal  Revenue 
Service  is  not  obligated  to  search  its 
records  for  information  not  expressly 
furnished  under  this  section. 

(g)  Effective  date  Except  as  provided 
in  paragraph  (e)(1)  of  this  section,  this 
section  is  applicable  to  partnership 
taxable  years  beginning  on  or  after 
October  4.  2001   For  years  beginning 
prior  to  October  4.  2001,  sec 

§  301 ,6223(c>-lT  contained  in  26  CFR 
part  1,  revised  April  1,  2001. 

§  301 .6223(ch1  T    [Removed] 

Par.  11a.  Section  301.6223((  hlT  is 
removed. 

Par.  12.  Section  301.6223(e}-l  is 
added  to  read  as  follows: 

§  301 .6223<e>-1     Effect  of  Internal  Revenue 
Service's  failure  to  provide  notice. 

(a)  Notice  group  Section 
6223(e)(l)(B)(ii)  applies  with  resppct  to 
a  notice  group  only  if  the  request  for 


notico  descnlxnl  in  «» 301.6223(b}-l  is 
received  by  th(>  Internal  Revenue 
,Service  at  least  30  days  before  the  notice 
IS  mailed  to  the  tax  matters  partner. 

(b)  IndinM  t  part  tiers — (1)  In  general. 
For  purposes  of  section  6223(e),  the 
Internal  Revenue  Service's  failure  to 
provide  notice  to  a  pass-thru  partner 
entitled  to  notice  under  section  6223(b) 
is  deemed  a  failure  to  provide  notice  to 
indirect  partners  hi  liiiiiyjan  interest  in 
the  partnership  ihrouy^h  the  pass-thru 
partner   H()\vt>\fr   this  rule  does  not 
appU  if  the  uuiin-'  '  f'..r1n('r — 

(i)  Rei  fi\t's  III  it  r  r  hi  111  the  Internal 
Revenue  Service: 

(li)  Is  identified  as  provided  in  section 
6223(c)(3)  and  t)  301  6223(c)-l  at  least 
30  davs  before  the  notice  is  mailed  to 
the  tax  matters  partner:  or 

(iii)  Is  a  member  of  a  notice  group 
entitled  to  nntirp  iindnr  paragraph  (a)  of 
this  section 

'21  Exninplfs  The  provisions  of 
paragraph  ib)(l)  of  this  section  may  be 
illustrated  bv  the  following  examples: 

Example  1.  Partnership  ABC  has  as  one  of 
its  partners.  A.  a  partnership  with  three 
partners.  X,  Y.  and  Z  ABC  does  not  have 
more  than  100  partners,  and  partnership  A  is 
entitled  to  notice  under  section  6223(a).  In 
addition.  Z  was  identified  as  provided  in 
section  6223(c)(3)  and  §301.6223(c)-l  on 
May  1.  2002.  The  Internal  Revenue  Service 
mailed  a  notice  to  the  lax  matters  partner  of 
ABC^on  )uly  1.  2002.  but  failed  to  provide 
notice  to  partnership  A  Notwithstanding  the 
Internal  Revenue  Service's  notice  to  the  tax 
matters  partner,  the  Internal  Revenue  Service 
IS  deemed  to  have  failed  to  provide  notice  to 
X  and  Y.  The  Internal  Revenue  Service's 
failure  to  provide  notice  to  A.  however,  has 
no  effect  on  Z;  whether  notice  was  provided 
to  Z  is  determined  independently. 

Example  2  Assume  the  same  facts  as  in 
Example  J.  except  that  the  Internal  Revenue 
Service  provided  notice  to  partnership  A  but 
did  not  provide  separate  notice  to  Z. 
Notwithstanding  the  Internal  Revenue 
Service's  notice  to  partnership  A.  the  Internal 
Revenue  Service  is  deemed  to  have  failed  to 
provide  notice  to  Z. 

Example  3  Assume  the  same  facts  as  in 
Example  1.  except  that  partnership  ABC  has 
more  than  100  partners  and  partnership  A  is 
entitled  to  notice  under  section  6223(b) 
because  it  had  at  least  a  1  percent  profits 
interest  in  partnership  ABC.  In  addition.  X 
became  a  member  of  a  notice  group  on  lune 
1.  2002.  and  the  Internal  Revenue  .Service 
mailed  a  notice  to  the  designated  member  of 
that  notice  group.  The  Internal  Revenue 
Service  also  mailed  a  separate  notice  to  Z 
The  Internal  Revenue  Service's  failure  to 
provide  notice  lo  partnership  A  only  affects 
Y,  who  is  deemed  not  to  have  been  provided 
notice  bv  the  Internal  Revenue  .Service. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  years  beginning  prior  to  October  4, 
2001 .  see  ^  301  6223(e)-lT  contained  in 
26  CFR  parti    revised  April  1,  2001. 
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§301.6223<e>-1T    [Removed] 

Par.  12a.  Section  301.622Jie)-lT  is 
removed. 

Par.  13.  Section  301.6223(e)-2  is 
added  to  read  as  follows: 

§  301 .6223<e)-2    Elections  if  Internal 
Revenue  Service  fails  to  provide  timely 
notice. 

(a)  In  gentral  This  section  applies  in 
any  case  in  which  the  Internal  Rev>'niif 
Service  fails  to  timelv  mail  any  notii>' 
described  in  section  6223(a)  of  the 
Internal  Revenue  Code  to  a  partner 
entitled  to  such  notice  within  the  period 
specified  in  section  6223(d)  The  failure 
to  issue  any  notice  within  the  period 
specified  in  section  6223(d)  does  not 
invalidate  the  notice  of  the  beginning  of 
an  administrative  proceeding  or  final 
partnership  administrative  adjustment 
(FPAA).  An  untimely  FPAA  enables  the 
recipient  of  the  untimely  notice  to  make 
the  elections  described  in  paragraphs 
(b),  (c),  and  (d)  of  this  section.  The 
period  within  which  to  make  the 
elections  described  in  paragraphs  fb), 
(c).  and  (d)  of  this  section  commences 
with  the  mailing  of  an  FP.^A  to  the 
partner.  In  the  absence  of  an  election, 
paragraphs  (b)  and  (r)  of  this  section 
provide  for  the  treatment  of  a  partners 
partnership  items 

(b)  Proceeding  finished  If  at  the  time 
the  Internal  Revenue  Servic  e  mails  the 
partner  an  FPAA — 

(1)  The  period  within  which  d 
petition  for  review  of  the  FP.\A  under 
section  6226  may  be  filed  has  expired 
and  no  petition  has  been  filed,  or 

(2)  The  decision  of  a  court  in  an 
action  begun  by  such  a  petition  has 
become  final,  the  partner  may  elect  in 
accordance  with  paragraph  (d)  of  this 
section  to  have  that  ad|ustment.  that 
decision,  or  a  settlement  agreement 
described  in  section  6224(c)(2)  with 
respect  to  the  partnership  taxable  vear 
to  which  the  adjustment  relates  apply  to 
that  partner.  If  the  partner  does  not 
make  an  election  in  accordance  with 
paragraph  (d)  of  this  section,  the 
partnership  items  of  the  partner  for  the 
partnership  taxable  year  to  which  the 
proceeding  relates  shall  be  treated  as 
having  become  nonpartnership  items  as 
of  the  day  on  which  the  Internal 
Revenue  Service  mails  the  partner  the 
FPAA. 

(c)  Proceeding  still  going  on.  If  at  the 
time  the  Internal  Revenue  Service  mails 
the  partner  an  FP.A..-\,  paragraphs  (b)(1) 
and  (2)  of  this  sef:tion  do  not  applv.  the 
partner  shall  be  a  party  to  the 
proceeding  unless  the  partner  elects,  in 
accordance  with  paragraph  (d)  of  this 
section,  to  have — 

(1)  A  settlement  agreement  described 
in  section  6224(c)(2)  with  respect  to  the 


partnership  taxable  year  to  which  the 
proceeding  relates  applv  to  the  partner; 
or 

(2)  The  partnership  items  of  the 
partner  for  the  partnership  taxable  vear 
to  which  the  proceeding  relates  treated 
as  having  become  nrmpartnership  items 
as  of  the  day  on  which  the  Internal 
Revenue  Service  mails  the  partner  the 
FPAA. 

id]  Election — (1)  In  general.  The 
election  described  in  paragraph  (b)  or  (c) 
of  this  section  shall  he  made  in  the 
manner  prescribed  in  this  paragraph  (d). 
The  election  shall  apply  to  all 
partnership  items  for  the  partnership 
taxable  vear  to  which  the  election 
relates 

(2)  Tiiuf  and  niiinner  nf  making 
flection.  The  election  shall  be  made  bv 
filing  a  statement  with  the  Internal 
Revenue  Service  offic;e  mailing  the 
FP.-\,-\  within  4.T  days  after  the  date  on 
which  the  FPAA  was  mailed  to  the 
partner  making  the  election. 

(3)  Contents  of  statement  The 
statement  shall — 

(i)  Be  clearly  identified  as  an  election 
under  section  6223(e)(2)  or  (3): 

(ii)  Specify  the  election  being  made 
(that  is.  application  of  final  partnership 
administrative  adjustment,  court 
decision,  consistent  settlement 
agreement,  or  nonpartnership  item 
treatment): 

(iii)  Identify  the  partner  making  the 
f'ie(tirin  and  the  partnership  by  name, 
address,  and  taxpayer  identification 
number; 

(iv)  Specify  the  partnership  taxable 
year  to  which  the  election  relates;  and 

(v)  Be  signed  hv  the  partner  making 
the  election. 

(e)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  vears 
beginning  <n\  ur  after  October  4,  2001. 
For  vears  beginning  prior  to  October  4. 
2001.  see  ^  301  6223(e)-2T  contained  in 
26  CFR  part  1.  revised  April  1,  2001. 

§  301 .6223<e)-2T     [Removed] 

Par.  13a.  Section  301.6223(e)-2T  is 
removed 

Par.  14.  Section  301.6223(0-1  is 
added  to  read  as  follows: 

§  301 .6223<f)-1     Duplicate  copy  of  final 
partnership  administrative  adjustment. 

(a)  In  genera]  .Section  6223(f)  does 
not  prohibit  the  Internal  Revenue 
Service  from  issuing  a  duplicate  copy  of 
thf  iiutK  e  of  final  partnership 
administrative  adjustment  (for  example. 
in  the  event  the  original  notice  is  lost). 

(b)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
200i.  see  §  301.6223(f)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 


§  301 .6223(f)-1  T    [Removed] 

Par.  14a.  Section  301.6223(f)-lT  is 
removed. 

Par.  15.  Section  301.6223(g)-l  is 
added  to  read  as  follows: 

§  301 .6223(g>-1     Responsibilities  of  the  tax 
matters  partner. 

(a)  Notices  described  in  section 
6223(af — (1)  Notice  of  beginning  of 
proceeding.  Except  as  otherwise 
provided  in  §  301.6223(a)-2,  the  tax 
matters  partner  shall,  within  7.5  days 
after  the  Internal  Revenue  Service  mails 
the  notice  specified  in  section 
6223(a)(1),  forward  a  copy  of  that  notice 
to  each  partner  not  entitled  to  notice 
from  the  Internal  Revenue  Service  under 
section  6223.  See  §  301.6230(e)-l  for 
information  to  be  furnished  to  the 
Internal  Revenue  Service. 

(2)  Notice  of  final  partnership 
administrative  adjustment.  The  tax 
matters  partner  shall,  within  60  davs 
after  the  Internal  Revenue  Service  mails 
the  notice  specified  in  section 
6223(a)(2),  forward  a  copy  of  that  notice 
to  each  partner  not  entitled  to  notice 
from  the  Internal  Revenue  Service  under 
section  6223. 

(3)  Requirement  inapplicable  in 
certain  cases.  The  tax  matters  partner  is 
not  required  to  send  notice  to  a  partner 
if— 

(i)  Before  the  expiration  of  the 
applicable  75-day  or  60-day  period  the 
partnership  items  of  that  partner  have 
become  nonpartnership  items  (for 
example,  by  settlement); 

(ii)  That  partner  is  an  indirect  partner 
and  has  not  been  identified  to  the  tax 
matters  partner  at  least  30  davs  before 
the  tax  matters  partner  is  required  to 
send  such  notice: 

(iii)  That  partner  is  treated  as  a 
partner  solely  bv  virtue  of 
§301.6231(aj(2)'-l; 

(iv)  That  partner  was  a  member  of  a 
notice  group  as  of  the  date  on  which  the 
notice  was  mailed  to  the  tax  matters 
partner  (see  §  301 .6223(b)-l  (c)(4)  for  the 
date  on  which  a  partner  becomes  a 
member  of  a  notice  group): 

(v)  The  notice  has  already  been 
provided  to  that  partner  by  another 
person;  or 

(vi)  The  notice  is  withdrawn  by  the 
Internal  Revenue  Service  under 
§301.6223(a)-2. 

(b)  Other  notices  or  information — (1) 
In  general.  The  tax  matters  partner  shall 
furnish  to  the  partners  specified  in 
paragraph  (b)(2)  of  this  section 
information  with  respect  to  the 
following — 

(i)-Closing  conference  with  the 
examining  agent; 

(ii)  Proposed  adjustments,  rights  of 
appeal,  and  requirements  for  filing  of  a 
protest; 
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(iii)  Time  and  place  of  any  Appeals 
conference; 

fiv)  Acceptance  by  the  Internal 
Revenue  .Service  of  anv  settlement  offer; 

(v)  (Consent  to  the  extension  of  the 
period  of  limitations  uith  respect  to  all 
partners; 

(vi)  Filing  of  a  request  for 
administrative  adjustment  (including  a 
request  for  substituted  return  treatment 
under  §  301  6227(c)-l)  on  behalf  of  the 
partnership; 

(vii)  Filing  by  the  tax  matters  partner 
or  anv  other  partner  of  any  petition  for 
judicial  re\ie\v  under  sections  6226  or 
6228(a); 

(viii)  Filing  of  any  appeal  with  respect 
to  anv  judicial  determination  provided 
for  in  sections  6226  or  6228(a);  and 
(ix)  Final  judi(;ial  redeterramation. 
(2)  Partnprf:  to  be  notified.  The  tax 
matters  partner  shall  provide 
information  with  respect  to  any  ai  tinn 
or  other  matter  specified  in  paragraph 
(b)(1)  of  this  section  to  all  notice  group 
representatives  and  all  other  partners 
except  partners — 

(i)  Whose  partnership  items  become 
nnnpartnership  items  before  the 
expiration  of  the  period  specified  in 
paragraph  (b)(3)  of  this  sec:tion  for 
furnishing  that  information; 

(ii)  Who  are  indirect  partners  and  who 
are  not  identified  to  the  tax  matters 
partner  at  least  30  days  before  the  tax 
matters  partner  is  required  to  provide 
the  information; 

(iii)  Who  are  treated  as  partners  solely 
by  virtue  of  §  301.6231(a)(2)-l; 

(iv)  Who  are  members  of  a  notice 
group  as  of  the  date  on  which  the  tax 
matters  partner  takes  that  action  or 
receives  information  with  respect  to  that 
matter  (see  §301. 6223(b)-l(c)(4)  for  the 
date  on  which  a  partner  becomes  a 
member  of  a  notice  group);  or 

(v)  Who  have  already  received 
information  with  respect  to  the  action  or 
matter  from  any  other  person. 

(3)  Time  for  furnishing  information 
The  tax  matters  partner  shall  furnish 
information  with  respect  to  an  action  or 
other  matter  described  in  paragraph 
(b)(1)  of  this  section  within  30  days  of 
taking  the  action  or  receiving 
information  with  respect  to  that  matter. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
200i .  see  §  301 .6223(g)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§301.6223<gHT    [Removed] 

Par.  15a.  Section  301.6223(g)-lT  is 
removed. 

Par.  16.  Section  301.6223(h)-l  is 
added  to  read  as  follows: 


§  301 .6223(h)-1     Responsibilities  of  pass- 
thru  partner. 

(a)  In  general  The  pass-thru  partner 
shall  within  30  days  of  receiving  notice 
or  an\  other  information  regarding  a 
partnership  proceeding  from  the 
Internal  Revenue  Service,  the  tax 
matters  partner,  or  another  pass-thru 
partner,  forward  a  f;()py  of  that  notice  or 
informatiim  to  the  person  or  persons 
holding  an  interest  through  the  pass- 
thru  partner  in  the  profits  or  losses  of 
the  jiartnership  for  the  partnership 
taxable  \ear  to  whi(;h  the  notice  or 
information  relates.  In  the  c;ase  of  a 
pass-thru  partner  that  is  a  partnership 
within  the  meaning  of  section 
6231(a)(1).  the  tax  matters  partner  of 
such  partnership  shall  forward  copies  of 
the  notice  or  informatum  to  the  partners 
of  such  partnership 

(b)  Effei  ti\  e  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
2001.  see  §  301  6223(h)-lT  contained  in 
26  CFR  part  1.  revised  April  1    2001 

§301.6223(h)-1T     [Removed] 

Par.  16a.  Section  301  b223(h)-lT  is 
removed. 

Par.  17.  .Section  301,6224(a)-l  is 
added  to  read  as  follows: 

§301.6224<a>-1     Participation  in 
administrative  proceedings. 

(a)  In  general.  Every  partner  m  the 
partnership,  including  an  indirect 
partner,  has  the  right  to  partu  ipate  in 
any  phase  of  administratixe 
proceedings  However,  except  as 
provided  in  section  6223  and  the 
regulations  thereunder,  neither  the 
Internal  Revenue  Ser\i(  e  nor  the  tax 
matters  partner  is  required  to  provide 
notice  of  any  proceeding  to  the  partners. 
Consequently,  a  partner  who  wishes  for 
example,  to  be  present  during  a 
preliminars-  discussion  between  an 
examining  agent  and  the  tax  matters 
partner  should  make  special 
arrangements  with  the  tax  matters 
partner  to  obtain  information  as  to  the 
time  and  place  of  the  discussion.  The 
Internal  Revenue  .Service  and  the  tax 
matters  partner  will  determine  the  tinir 
and  place  for  all  administrative 
proceedings.  Arrangements  will 
generally  not  be  changed  merely  for  thr 
convenience  of  another  partner 

(b)  Effective  date  This  section  is 
applicable  to  partnership  taxable  \ears 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4, 
2001.  see  §  301. 6224(a)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001 

§301.6224<a)-1T    [Removed] 

Par.  17a.  .Section  301.6224(a)-lT  is 
removed. 


Par.  18.  Section  301.6224(b)-l  is 
added  to  read  as  follows: 

§301. 6224(b)- 1     Partner  may  waive  rights 

(a)  In  general.  A  partner  may  at  any 
time  waive  any  right  that  the  partner  has 
or  any  restriction  on  action  by  the 
Internal  Revenue  Service  under 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code. 

(b)  Form  and  manner  of  making 
waiver.  The  waiver  described  in 
paragraph  (a)  of  this  section  shall  be 
made  by  a  written  statement.  If  the 
Internal  Revenue  Service  furnishes  a 
form  to  be  u.sed  for  this  purpose,  the 
partner  may  make  the  waiver  by 
completing  the  form  in  accordance  with 
the  form's  instructions.  If  such  a  form  is 
not  furnished,  the  statement  shall — 

(1)  Be  clearly  identified  as  a  waiver 
under  section  6224(b): 

(2)  Identify  the  partner  and  the 
partnership  bv  name,  address,  and 
taxpayer  identification  number; 

(3)  Specify  the  right  or  restriction 
being  waived  and  the  taxable  year(s)  to 
which  the  waiver  applies: 

(4)  Be  signed  by  the  partner  making 
the  waiver;  and 

(.5)  Be  fileii  '.'.  .tti  the  service  center 
where  the  partiiciship  return  is  filed. 
However,  if  the  person  filing  the 
statement  knows  that  the  notice 
described  in  section  6223(a)(1) 
(beginning  of  an  administrative 
proceeding)  has  already  been  mailed  to 
the  tax  matters  partner,  the  statement 
shall  be  filed  w  ith  the  Internal  Revenue 
Service  office  that  mailed  such  notice 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  \f.i]^  iM'uiiiiuna  prior  to  October  4, 
2001.  see  15  .iUl .b224(b)-lT  contained  in 
26  CFR  part  1.  revised  April  1,  2001. 

§301.6224<b)-lT     [Removed] 

Par   18a.  Section  301.6224{h)-lT  is 
renKi\ed 

Par.  19.  Section  301.6224(c}-l  is 
added  to  read  as  follows 

§301  6224(C>-1     Tax  matters  partner  mav 
bind  rtonnotice  partners 

a;  In  g'-n'-mi  In  the  absence  of  a 
showing  of  fraud,  malfeasance,  or 
misrepresentation  of  fact,  if  the  tax 
matters  partner  enters  into  a  settlement 
agreement  with  the  Internal  Revenue 
Senice  with  respect  to  partnership 
items,  including  partnership-level 
determinations  relating  to  any  penalty. 
addition  to  tax.  or  additional  amounts 
that  relate  to  adjustments  to  partnership 
itinis  and  expressly  states  that  the 
agrePintMit  shall  be  binding  on  the  other 
pariinTs  then  that  agreement  shall  be 
hindiny  nii  all  p.irtners  except  those 
who — 
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(1)  Are,  as  of  the  day  on  which  the 
agreement  is  entered  into,  either  notice 
partners  or  members  of  a  notice  group 
(see§301.6223(b)-l(r)(4)  for  the  date  on 
which  a  partner  becomes  a  member  of 

a  notice  group):  or 

(2)  Have,  at  least  30  days  before  the 
day  on  which  the  agreement  is  entered 
into,  filed  with  the  Internal  Revenue 
Service  the  statement  described  in 
paragraph  (c)  of  this  section. 

(b)  Indirect  partners — (1 )  In  general 
If.  under  paragraph  (a)  of  this  section,  a 
pass-thru  partner  is  not  bound  bv  an 
agreement  entered  into  by  the  tax 
matters  partner,  all  indirect  partners 
holding  an  interest  in  the  partnership 
through  that  pass-thru  partner  shall  not 
be  bound  by  that  agreement.  If, 
however,  the  pass-thru  partner  is  bound 
by  an  agreement  entered  into  by  the  tax 
matters  partner,  paragraph  (a)  of  this 
section  shall  be  applied  separately  to 
each  indirect  partner  holding  an  interest 
in  the  partnership  through  the  pass-thru 
partner  to  determine  whether  the 
indirect  partner  is  also  bound  bv  the 
agreement. 

(2)  Example  The  following  example 
illustrates  the  principles  of  this  .section: 

Example  Partnership  P  has  over  100 
partners  Partnership  I  is  a  partner  in 
partnership  P  with  a  profits  interest  of  less 
than  1  percent   Partnership  I  has  three 
partners,  A.  B.  and  C.  ,^  is  a  member  of  a 
notice  group  with  respet  t  tr;  partnership  P. 
but  B  and  C  are  not  On  lulv  1,  2002.  B  filed 
the  statement  described  in  paragraph  Ic)  of 
this  section  not  to  be  bound  bv  anv 
settlement  agreement  entered  into  bv  the  tax 
matters  partner  of  partnership  P.  On  August 
1 .  2002.  the  tax  matters  partner  of 
partnership  P  enters  into  a  settlement 
agreement  with  the  Initrnal  Revenue  Ser\  ice 
and  states  that  the  agreement  is  binding  on 
other  partners  as  pro\  ided  m  section 
fi224((  )(1)   Because  partnership  I  is  bound  bv 
the  settlement  agreement,  paragraph  (a)  of 
this  section  is  applied  separately  to  each  of 
the  indirect  partners  to  determine  whether 
they  are  bound   .A  is  not  bound  bv  the 
agreement  be(  ause  .^  was  a  member  of  a 
notice  group  'jn  the  dav  the  agreement  was 
entered  into  and  B  is  not  bound  because  B 
Piled  the  statement  not  to  be  bound  at  least 
30  days  before  the  agreement  was  entered 
into  C;  is  bound  bv  the  settlement  agreement. 

Icj  Statement  not  to  be  hound — ( 1 ) 
Contents  of  statement  The  statement 
referred  to  in  paragraph  (a)(2j  of  this 
section  shall — 

(i)  Be  clearly  identified  as  a  statement 
to  deny  settlement  authority  to  the  tax 
matters  partner  under  section 
6224(c)(3)(B): 

(ii)  Identify  the  partner  and 
partnership  by  name,  address,  and 
taxpayer  identification  number: 

(iii)  Specify  the  taxable  year  or  vears 
to  which  the  statement  applies,  and 


(iv)  Be  signed  by  the  partner  filing  the 
statement. 

(2)  Place  where  statement  is  to  be 
filed  The  statement  described  in 
paragraph  (c)(1)  of  this  section  generally 
shall  he  filed  with  the  Internal  Reyenue 
Service  service  center  where  the 
partnership  return  is  filed.  However,  if 
the  partner  knows  that  the  notice 
described  in  section  6223(a)(lj 
(beginning  of  an  administrative 
proceeding)  has  already  been  mailed  to 
the  tax  matters  partner,  the  statement 
shall  be  filed  with  the  Internal  Revenue 
Service  office  that  mailed  that  notice. 

(3)  Consolidated  statements.  The 
statement  described  in  paragraph  (c)(1) 
of  this  section  may  be  filed  with  respect 
to  more  than  one  partner  if  the 
requirements  of  that  paragraph  (c)(1) 
(including  signatures)  are  satisfied  with 
resp«:t  to  each  partner. 

(d)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
200i,  see  §  301.6224(c)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§301,6224(c)-1T    [Removed] 

Par.  19a.  SecUon  301.6224(c)-lT  is 
removed. 

Par,  20.  Section  301.6224(c)-2  is 
added  to  r'^ad  as  follows: 

§  301 ,6224<c)-2    Pass-ttiru  partner  binds 
indirect  partners. 

(a)  Pass-thru  partner  binds 
unidentified  indirect  partners — (1)  In 
general.  If  a  pass-thru  partner  enters  into 
a  settlement  agreement  with  the  Internal 
Revenue  Service  with  respect  to 
partnership  items,  that  agreement  binds 
all  indirect  partners  holding  an  interest 
in  that  partnership  through  the  pass- 
thru  partner  except  those  indirect 
partners  who  have  been  identified  as 
provided  in  section  6223(c)(3)  and 
^  301  6223(c)-l  at  least  30  days  before 
the  date  on  which  the  agreement  is 
entered  into  A  settlement  with  respect 
to  partnership  items  includes 
partnership-level  determinations 
relating  to  any  penalty,  addition  to  tax. 
and  additional  amounts  that  relate  to 
adjustments  to  partnership  items. 
However,  if,  in  addition  to  the  interest 
in  the  partnership  held  through  the 
pass-thru  partner  entering  into  a 
settlement  agreement,  an  indirect 
partner  holds  a  separate  interest  in  that 
partnership,  either  directly  or  indirectly 
through  a  different  pass-thru  partner. 
then  the  indirect  partner  shall  not  be 
bound  by  that  settlement  agreement 
with  respect  to  the  interests  held 
directly  or  indirectly  through  a  pass- 
thru  partner  other  than  the  pass-thru 


partner  entering  into  the  settlement 
agreement. 

(2)  Example.  The  provisions  of 
paragraph  (a)(1)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example.  Partnership  |  is  a  partner  in 
partnership  P.  C  is  a  partner  in  I  but  has  not 
been  identified  as  provided  in  section 
6223(c)(3)  and  *>  301. 6223(c)-l.  The  only 
interest  that  C  holds  in  P  is  through  |.  The 
tax  matters  partner  of  I  enters  into  a 
settlement  agreement  with  the  Internal 
Revenue  Service  with  respect  to  partnership 
items  arising  from  P.  C;  is  bound  by  the 
settlement  agreement  entered  into  by  the  tax 
matters  partner  of  | 

(b)  Person  in  pass-thru  partner 
authorized  to  enter  into  settlement 
agreement  that  binds  indirect  partners. 
In  the  case  of  a  pass-thru  partner  that 
is — 

(1)  A  partnership  within  the  meaning 
of  section  6231(a)(1),  the  tax  matters 
partner  of  that  partnership: 

(2)  A  partnership  other  than  a 
partnership  described  in  paragraph 
(b)(1)  of  this  section,  any  general  partner 
of  that  partnership; 

(3)  An  S  corporation,  any  officer  of 
that  S  corporation;  or 

(4)  A  trust,  estate,  or  nominee,  any 
person  authorized  in  writing  to  act  on 
behalf  of  that  trust,  estate,  or  nominee, 
may  enter  into  a  settlement  agreement 
with  the  Internal  Revenue  Service  on 
behalf  of  its  respective  entity  that  would 
bind  the  unidentified  indirect  partners 
that  hold  a  partnership  interest  through 
the  pass-thru  partner. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001, 
For  years  beginning  prior  to  October  4. 
2001.  see  §  301,6224(c)-2T  contained  in 
26  CFR  part  1.  revised  April  1,  2001. 

§301.6224<c>-2T    [Removed] 

Par.  20a.  Section  301.6224(c)-2T  is 
removed. 

Par.  21.  Section  301,6224(c)-3  is 
added  to  read  as  follows: 

§301.6224<c)-3    Consistent  settlements. 

(a)  In  general.  If  the  Internal  Revenue 
Service  enters  into  a  settlement 
agreement  with  any  partner  with  respect 
to  partnership  items,  whether 
comprehensive  or  partial,  the  Internal 
Revenue  Service  shall  offer  to  any  other 
partner  who  so  requests  in  accordance 
with  paragraph  (c)  of  this  section, 
settlement  terms  consistent  with  those 
contained  in  the  settlement  agreement 
entered  into, 

(b)  Requirements  for  consistent 
settlement  terms — (1)  In  general. 
Consistent  settlement  terms  are  those 
based  on  the  same  determinations  with 
respect  to  partnership  items.  However, 
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consistent  settlement  terms  also  may 
include  partnership-level 
determinations  of  any  penalty,  addition 
to  tax,  or  additional  amount  that  relates 
to  partnership  items.  Settlements  with 
respect  to  partnership  items  shall  be 
self-contained:  thus,  a  concession  by 
one  party  with  respect  to  a  partnership 
item  may  not  be  based  upon  a 
concession  by  another  party  with 
respect  to  any  item  that  is  not  a 
partnership  item  other  than  a 
partnership-level  determination  of  any 
penalty,  addition  to  tax.  or  additional 
amount  that  relates  to  an  adjustment  to 
a  partnership  item.  Consistent 
agreements  must  be  identical  to  the 
original  settlement  (that  is.  the 
settlement  upon  which  the  offered 
settlement  terms  are  based).  A 
consistent  agreement  must  mirror  the 
original  settlement  and  may  not  be 
limited  to  .selected  items  from  the 
original  settlement.  Once  a  partner  has 
settled  a  partnership  item,  or  a 
partnership-level  determination  of  any 
penalty,  addition  to  tax.  or  additional 
amount  that  relates  to  an  adjustment  to 
a  partnership  item,  that  partner  may  not 
subsequently  request  settlement  terms 
consistent  with  a  settlement  that 
contains  the  previously  settled  item. 
The  requirement  for  consistent 
settlement  terms  applies  only  if — 

(i)  The  items  were  partnership  items 
(or  a  partnership-level  determination  of 
anv  related  penalty,  addition  to  tax,  or 
additional  amount)  for  the  partner 
entering  into  the  original  settlement 
immediately  before  the  original 
settlement:  and 

(ii)  The  items  are  partnership  items 
(or  a  partnership-level  detennination  of 
any  related  penalty,  addition  to  tax.  or 
additional  amount)  for  the  partner 
requesting  the  consistent  settlement  at 
the  time  the  partner  files  the  request 

(2)  Effect  of  consistent  agreement 
Consistent  settlement  terms  are  reflected 
in  a  consistent  agreement.  A  consistent 
agreement  is  not  a  settlement  agreement 
that  gives  rise  to  further  consistent 
settlement  rights  because  it  is  required 
to  be  given  without  volitional  agreement 
of  the  Secretary.  Therefore,  a  consistent 
agreement  required  to  be  offered  to  a 
requesting  taxpayer  is  not  a  settlement 
agreement  under  section  6224(c){2)  or 
paragraph  (c)(.3)  of  this  section  which 
starts  a  new  period  for  requesting 
consistent  settlement  terms.  For  all 
other  purposes  of  the  Internal  Revenue 
Code,  however,  (e.g.,  binding  effect 
under  section  6224(c)(1)  and  conversion 
to  nonpartnership  items  under  section 
6231(b)(1)(C)),  a  consistent  agreement  is 
treated  as  a  settlement  agreement. 

(c)  Time  and  manner  of  requesting 
consistent  settlements — (1)  In  general.  A 


partner  desiring  settlement  terms 
consistent  with  the  terms  of  any 
settlement  agreement  entered  into 
between  any  other  partner  and  the 
Internal  Revenue  Service  shall  submit  a 
written  statement  to  the  Internal 
Revenue  Service  office  that  entered  into 
the  settlement. 

(2)  Contents  of  statement.  Except  as 
otherwise  provided  in  instructions  to 
the  taxpayer  from  the  Internal  Revenue 
•Service,  the  written  statement  describt'd 
in  paragraph  (cl(l)  of  this  section 
shall— 

(i)  Identifv'  the  statement  as  a  request 
for  consistent  settlement  terms  under 
section  6224(c)(2); 

(ii)  Contain  the  name,  address,  and 
taxpayer  identification  number  nf  the 
partnership  and  of  the  partner 
requesting  the  settlement  offer  (and   in 
the  c;ase  of  an  indirect  partner,  nf  tho 
pass-thru  partner  through  which  the 
indirect  partner  holds  an  interest); 

(iii)  Identif\'  the  earlier  agrw'ment  to 
which  the  request  refers,  and 

(iv)  Be  signed  by  the  partner  making 
the  request. 

(3)  Time  for  filing  request  The 
statement  shall  be  filed  not  later  than 
the  later  of — 

(i)  The  150th  day  after  the  day  on 
which  the  notice  of  final  partnership 
administrative  adjustment  is  mailed  to 
the  tax  matters  partner:  or 

(ii)  The  60th  day  after  the  day  on 
which  the  settlement  agreement  was 
entered  into. 

(d)  Examples  The  following  examples 
illustrate  the  principles  of  this  section: 

Example  1   Ttie  Internal  Rpvenue  Servitr 
seeks  to  disallow  a  $100,000  loss  reported  b> 
Partnership  P  $20,000  of  whic  h  was  allocated 
to  partner  X.  and  $10,000  of  which  was 
allocated  to  partner  Y  The  Internal  Revenue 
Ser\'ice  agrees  to  a  settlement  with  X  in 
which  the  Internal  Revenue  ,Ser\  if  e  allows 
$12,000  of  the  loss,  accepts  the  treatment  of 
all  other  partnership  items  on  the  partnership 
return,  and  imposes  a  penalty  for  negligent  e 
related  to  the  M.OOO  loss  disallowance. 
Partner  Y  requests  settlement  terms 
consistent  with  the  settlement  made  between 
X  and  the  Internal  Revenue  Servii  p    The 
items  are  partnership  items  (or  a  related 
penalty)  for  X  immediately  before  X  enters 
into  the  settlement  agreement  and  are 
partnership  items  (or  a  related  penalty  )  for  Y 
at  the  time  of  the  request   The  Internal 
Revenue  Servu  e  must  offer  Y  settlement 
terms  allowing  a  $6,000  loss,  a  negligence 
penalty  on  the  $4.0(K)  disallowant  e  and 
otherwise  reflecting  the  treatment  of 
partnership  items  on  the  partnership  return 

Example  2.  V  files  inconsistently  with 
Partnership  P  and  reports  the  inconsisieni  v 
The  Internal  Revenue  Service  notifies  f-  that 
it  will  treat  all  partnership  items  arising  from 
V  as  nonpartnership  items  with  respect  to  V 
Later,  the  Internal  Revenue  Senu  e  enters 
into  a  settlement  with  F  on  these  items.  The 


Internal  Reyenue  Service  is  not  required  to 
offer  the  other  partners  of  P  settlement  terms 
consistent  with  the  settlement  reached 
between  F  and  the  Internal  Revenue  Service 
because  the  items  arising  from  P  are  not 
partnership  items  with  respect  to  F. 

Example  3.  G.  a  partner  in  Partnership  P. 
filed  suit  under  section  6228(b)  after  the 
Internal  Revenue  Service  failed  to  allow  an 
administrative  adjustment  request  with 
respect  to  a  fjartnership  item  arising  from  P 
for  a  taxable  year.  Under  section 
f)231(b)(l)(B).  the  partnership  items  of  G  for 
the  partnership  taxable  year  became 
nonpartnership  items  as  of  the  date  G  filed 
suit  After  G  filed  suit,  another  partner  and 
the  Internal  Revenue  Service  entered  into  a 
settlement  agreement  with  respect  to  items 
arising  from  P  in  that  year  G  is  not  entitled 
to  consistent  settlement  terms  because,  at  the 
time  of  the  settlement,  the  items  arising  from 
P  are  no  longer  partnership  items  with 
respect  to  G. 

(e)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 
For  years  beginning  prior  to  October  4. 
2001 .  see  §  301 .6224(c)-3T  contained  in 
26  CFR  part  1.  revised  April  1.  2001 

§301.6224<cy-3T     [Removed] 

Par.  21a.  .Section  301.6224(c}-3T  is 
removed. 

Par.  22.  Section  301.6226(a)-l  is 

added  to  r»>ad  as  follows: 

§  301 .6226<a>-1     Principal  place  of 
business  of  partnership 

(a)  In  general  Ttie  principal  place  of 
H  partnership  s  business  for  purposes  of 
determining  the  appropriate  district 
court  in  which  a  petition  for  a 
readjustment  of  partnership  items  may 
be  filed  is  its  principal  place  of  business 
as  of  the  date  the  petsti  -n  is  filed. 

(b)  Example  Ti:f  jirux  isions  of 
paragraph  (a)  of  this  section  may  be 
illustrated  by  the  following  example; 

Exampir-    Ihe  principal  place  of 
Partnership  As  business  on  the  day  that  the 
notice  of  the  final  partnership  administrative 
adiustment  was  mailed  to  A's  tax  matters 
partner  was  Cincinnati.  Ohio.  However,  by 
ihe  day  on  which  a  petition  seeking  judicial 
review  of  that  adjustment  was  filed.  A  had 
moved  its  principal  place  of  business  to 
Louisville.  Kentucky.  For  purposes  of  setiion 
6226(a)(2).  As  principal  place  of  business  is 
Louisville. 

(c)  Effective  Hate  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 
For  years  beginning  prior  to  October  4, 
2001,  see  t;  301  b226|a)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001 

§301.6226<a)-1T     [Removed] 

Par.  22a.  Section  301.6226(a)-lT  is 
removed 

Par.  23.  Section  301.6226{b)-l  is 
added  to  read  as  follows: 
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S  301  .S226(b)-1     5-percent  group. 

(a)  In  general.  All  members  of  a  5- 
percent  group  shall  join  in  filing  any 
petition  for  judicial  review.  The 
designation  of  a  partner  as  a 
representative  of  a  notice  group  does  not 
authorize  that  partner  to  file  a  petition 
for  a  readjustment  of  partnership  items 
on  behalf  of  the  notice  group, 

(b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  vears 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4, 

2001.  see  §  301. 6226(b)-lT  contained  in 
26CFRpart  1.  revised  April  1.  2001. 

§301.6226<b)-1T    [Removed] 

Par.  23a.  Section  301.6226(b)-lT  is 
removed. 

Par.  24.  Section  301.6226(e)-l  is 
added  to  read  as  follows: 

§301.6226(e)-1     Jurisdictional  requirement 
for  bringing  an  action  In  District  Court  or 
United  States  Court  of  Federal  Claims. 

(a)  Amount  to  be  deposited — ( 1 )  In 
general  The  jurisdictional  amount  that 
the  filing  partner  (or.  in  the  case  of  a 
petition  filed  by  a  5-percent  group,  each 
member  of  the  group,  or.  for  civil 
actions  beginning  on  or  after  April  2, 

2002.  in  the  case  of  a  petition  filed  bv 
a  pass-thru  partner,  each  indirect 
partner  holding  an  interest  through  the 
pass-thru  partner)  shall  deposit  is  the 
amount  by  which  the  tix  liabilitv  of  the 
partner  would  be  increased  if  the 
treatment  of  the  partnership  items  on 
the  partner's  return  were  made 
consistent  with  the  treatment  of 
partnership  items  on  the  partnership 
return,  as  adjusted  bv  the  notice  of  final 
partnership  administrative  adjustment. 
The  partner  is  not  required  to  pav  other 
outstanding  liabilities  in  order  to 
deposit  a  jurisdictional  amount. 

(2)  Example  The  provisions  of 
paragraph  (a)(  1 )  of  this  section  may  be 
illustrated  by  the  following  example: 

Examplf  A  Hies  a  pptilioii  for 
readjustment  of  partnership  items  in  the 
I'niled  States  Ciourt  of  Federal  C'laims.  A's 
tax  liability  wnuld  be  inc:reased  b\  $4,000  if 
partnership  items  un  .\'s  return  were 
Lonformed  to  the  partnership  return,  as 
adjusted  bv  the  notif  e  of  final  partnership 
admmistrative  adjustment   .\  has  an  unpaid 
liability  of  SlO.OOO  attributable  to 
nonpartnership  items  .\  is  required  to 
deposit  54.000  in  order  to  satisfv  the 
jurisdictional  re(]uirement, 

(b)  Deposit  taken  into  account  in 
computing  interest  The  amount 
deposited  is  treated  as  a  payment  of  tax 
for  purposes  of  chapter  67  of  the 
Internal  Revenue  Code  (relating  to 
interest). 

(c)  Deposit  generally  not  treated  as 
payment  of  tax.  Except  as  provided  in 
paragraph  (b)  of  this  section,  an  amount 


deposited  under  section  6226(e)  shall 
not  be  treated  as  a  payment  of  tax.  Thus, 
the  Internal  Revenue  Service  may 
proceed  against  the  depositor  for  a 
deficiency  based  on  nonpartnership 
items  without  regard  to  tiiis  deposit, 

(d)  Amount  deposited  may  be  applied 
(igainst  assessment.  If  the  restriction  on 
assessment  provided  under  section 
6225(a)  lapses  with  respect  to  a 
deficiency  attributable  to  partnership 
items  for  a  partnership  taxable  year 
while  an  amount  is  on  deposit  under 
section  6226(e)  in  connection  with  a 
petition  relating  to  those  items,  the 
Internal  Revenue  Service  may  apply  the 
amount  deposited  against  any  such 
deficiency  that  is  assessed. 

(e)  Effective  date  Except  as  otherwise 
provided  in  paragraph  (a)(1)  of  this 
section,  this  section  is  applicable  to 
civil  actions  beginning  on  or  after 
October  4,  2001.  For  civil  actions 
beginning  prior  to  October  4.  2001.  see 
*?  301  h22b(eJ-lT  ctmtained  in  26  CFR 
part  1.  revised  April  1,  2001. 

§301.6226(e)-1T    [Removed] 

Par.  24a  .Section  301.6226(e)-lT  is 
removed. 

Par.  25.  Section  301.6226(f)-l  is 
added  to  read  as  follows: 

§  301 .6226<f)-1     Scope  of  judicial  review. 

(a)  In  general  A  court  reviewing  a 
notice  of  final  partnership 
administrative  adjustment  has 
jurisdiction  to  determine  all  partnership 
items  for  the  taxable  year  to  which  the 
notice  relates  and  the  proper  allocation 
of  such  items  among  the  partners.  Thus, 
the  review  is  not  limited  to  the  items 
adjusted  in  the  notice.  In  addition,  the 

(  nurt  has  |urisdiction  in  the 
partnership-level  proceeding  to 
determine  any  penalty,  addition  to  tax, 
or  additional  amount  that  relates  to  an 
adjustment  to  a  partnership  item. 
However,  the  court  does  not  have 
jurisdiction  in  the  partnership-level 
proceeding  to  consider  any  partner-level 
defenses  to  any  penalty,  addition  to  tax, 
or  additional  amount  that  relates  to  an 
adjustment  to  a  partnership  item.  See 
sectiqn  6230((:)(4)  and  §  301.6221-l(c) 
and  (d). 

(b)  Examplf  The  provisions  of 
paragraph  (a)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example  The  Internal  Revenue  Service 
issues  a  notii  e  of  final  partnership 
administrative  adjustment  with  respect  to 
Partnership  ABC  in  which  the  only  item 
adjusted  is  depreciation.  A  petition  for 
judicial  review  of  that  notice  is  filed.  During 
the  judif  iai  proceeding,  a  partner  of  .^BC,  in 
accordance  with  the  applicable  court  rules, 
raises  an  issue  relating  lo  the  treatment  of 
intangible  drilling  costs.  The  court  reviewing 
the  notice  has  jurisdiction  to  determine  the 


intangible  drilling  cost  issue  in  addition  to 
the  depreciation  issue. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  §  301,6226(f)-lT  contained  in 
26  CFR  part  1,  revised  April  1,  2001. 

§301.6226<f>-1T    [Removed] 

Par.  25a.  Section  301.6226(f}-lT  is 
removed, 

§301.6227(b)-1T    [Removed] 

Par.  26.  Section  301.6227(b)-lT  is 
removed. 

Par.  26a.  Section  301,6227(c)-l  is 
added  to  read  as  follows: 

§  301 .6227(c)-1  Administrative  adjustment 
request  by  the  tax  matters  partner  on  behalf 
of  the  partnership. 

(a)  In  general.  A  request  for  an 
administrative  adjustment  filed  by  the 
tax  matters  partner  on  behalf  of  the 
partnership  shall  be  filed  on  the  form 
prescribed  by  the  Internal  Revenue 
Service  for  that  purpose  in  accordance 
with  that  form's  instructions.  Except  as 
otherwise  provided  in  that  form's 
instructions,  the  request  shall  be — 

(1)  Filed  with  the  service  center 
where  the  original  partnership  return 
was  filed  (hut.  if  the  notice  described  in 
section  6223(a)(1)  (beginning  of  an 
administrative  proceeding)  has  already 
been  mailed  to  the  tax  matters  partner, 
the  statement  should  be  filed  with  the 
Internal  Revenue  Service  office  that 
mailed  such  notice); 

(2)  Signed  by  the  tax  matters  partner; 
and 

(3)  Accompanied  by  revised 
schedules  showing  the  effects  of  the 
proposed  changes  on  each  partner  and 
an  explanation  of  the  changes. 

(b)  Denied  request  for  treatment  as  a 
substituted  return  remains 
administrative  adjustment  request.  An 
administrative  adjustment  request  filed 
by  the  tax  matters  partner  on  behalf  of 
the  partnership  for  which  substituted 
return  treatment  is  requested  but  not 
granted  remains  an  administrative 
adjustment  request.  Thus,  for  example, 
the  tax  matters  partner  may  file  suit 
under  section  6228(a)  if  the  Internal 
Revenue  Service  fails  to  take  timely 
action  on  the  request. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  §301.6227(b)-lT  contained  in 
26  CFR  part  1,  revised  April  1,  2001. 

§301.6227(cHT    [Removed] 

Par.  27.  Section  301.6227(c)-lT  is 
removed. 
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Par.  27a.  Section  301.6227(d)-l  is 
added  to  read  as  follows: 

§  301 .6227(d>-1     Administrative  adjustment 
request  filed  on  t>ehatf  of  a  partner. 

(a)  In  general.  A  request  for  an 
administrative  adjustment  on  behalf  of  a 
partner  shall  be  filed  on  the  form 
prescribed  by  the  Internal  Revenue 
Service  for  that  purpose  in  accordance 
with  that  form's  instructions.  Except  as 
otherwise  provided  in  that  form's 
instructions,  the  request  shall — 

(1)  Be  filed  in  duplicate,  the  original 
copy  filed  with  the  partner's  amended 
income  tax  return  (on  which  the  partner 
computes  the  amount  by  which  the 
partner's  tax  liability  should  be  adjusted 
if  the  request  is  granted)  and  the  other 
copy  filed  with  the  service  center  where 
the  partnership  return  is  filed  (but,  if  the 
notice  described  in  section  6223(a)(1) 
(beginning  of  an  administrative 
proceeding)  has  already  been  mailed  to 
the  tax  matters  partner,  the  statement 
should  be  filed  with  the  Internal 
Revenue  Service  office  that  mailed  such 
notice); 

(2)  Identih,'  the  partner  and  the 
partnership  by  name,  address,  and 
taxpayer  identification  number; 

(3)  Specify  the  partnership  taxable 
vear  to  which  the  administrative 
adjustment  request  applies; 

(4)  Relate  only  to  partnership  items; 
and 

(5)  Relate  only  to  one  partnership  and 
one  partnership  taxable  year. 

(b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
200i,  see  §  301. 6227(c}-lT  contained  in 
26  CFR  part  1,  revised  April  1,  2001. 

Par.  28.  Section  301.6229{b)-l  is 
added  to  read  as  follows: 

§  301 .6229(b)-1     Extension  by  agreement. 

(a)  In  general.  Any  partnership  may 
authorize  any  person  to  extend  the 
period  described  in  section  6229(a)  with 
respect  to  all  partners  by  filing  a 
statement  to  that  effect  with  the  service 
center  where  the  partnership  return  is 
fded  (but,  if  the  notice  described  in 
section  6223(a)(1)  (begirming  of  an 
administrative  proceeding)  has  already 
been  mailed  to  the  tax  matters  partner, 
the  statement  should  be  fded  with  the 
Internal  Revenue  Service  office  that 
mailed  such  notice).  The  statement 
shall— 

(1)  Provide  that  it  is  an  authorization 
for  a  person  other  than  the  tax  matters 
partner  to  extend  the  assessment  period 
with  respect  to  all  partners; 

(2)  Identify  the  partnership  and  the 
person  being  authorized  by  name, 
address,  and  taxpayer  identification 
number; 


(3)  Specify  the  partnership  taxable 
year  or  years  for  which  the 
authorization  is  effective;  and 

(4)  Be  signed  by  all  persons  who  were 
general  partners  (or.  in  the  case  of  an 
LLC.  member-managers,  as  \hose  terms 
are  defined  in  §  301.6231{a)(7)-2(b))  at 
any  time  during  the  year  or  years  tor 
which  the  authorization  is  effective. 

(b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
2001,  see  §  301. 6229(b)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001 

§  301 .6229<b)-1  T    [Removed] 

Par.  28a.  Section  301  b229(b)-lT  is 
removed. 

Par.  29.  Section  301.6229(b)-2  is 
added  to  read  as  follows: 

§301.6229(b)-2    Special  rule  with  respect 
to  debtors  in  Title  1 1  cases. 

(a)  In  general.  Notwithstanding  an\ 
other  law  or  rule  of  law.  if  an  agreement 
is  entered  into  under  section 
6229(h)(1)(B).  and  the  agreement  is 
signed  by  a  person  who  would  be  the 
tax  matters  partner  but  for  the  fact  that. 
at  the  time  that  the  agreement  is 
executed,  the  person  is  a  debtor  in  a 
bankruptcy  proceeding  under  Title  11  of 
the  United  States  Code,  such  agreement 
shall  be  binding  on  all  partners  in  the 
partnership  unless  the  Internal  Revenue 
Service  has  been  notified  of  the 
bankruptcy  proceeding  in  accordance 
with  paragraph  (b)  of  this  section, 

(b)  Procedures  for  notifying  the 
Internal  Revenue  Service  of  a  partner  s 
bankruptcy  proceeding.  (1)  The  Internal 
Revenue  Ser\'ice  shall  be  notified  of  the 
bankruptcy  proceeding  of  the  tax 
matters  partner  in  accordance  with  the 
procedures  set  forth  in  §  301  6223[c)-l 

(2)  In  addition  to  the  information 
specified  in  §301.6223(c)-l, 
notification  that  a  person  is  (or  was)  a 
debtor  in  a  bankruptcy  proceeding  shall 
include  the  date  the  bankruptcy 
proceeding  was  filed,  the  name  and 
address  of  the  court  in  which  the 
bankruptcy  proceeding  exists  (or  took 
place),  the  caption  of  the  bankruptcy 
proceeding  (including  the  docket 
number  or  other  identification  number 
used  by  the  court),  and  the  status  of  the 
proceeding  as  of  the  date  of  notification 

(c)  Effective  date  This  .secticm  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4, 
2001,  see  §  301. 6229(b)-2T  contained  in 
26  CFR  part  1,  revised  April  1.  2001 

S301^229(b)-2T    [Removed] 

Par.  29a.  Section  301.6229(b)-2T  is 
removed. 


Par.  30.  Section  301.6229(e)-l  is 

added  to  read  as  follows: 

§301.6229(e)-1     Information  with  respect 
to  unidentified  partner 

(a)  In  general  A  partner  who  is  not 
properly  identified  on  the  partnership 
return  (including  an  indirect  partner) 
remains  an  unidentified  partner  for 
purposes  of  section  b229(e]  until 
identif\ing  information  is  furnished  as 
provided  in  ^  301  6223(c)-1. 

!b!  Efiettive  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  years  beginning  prior  to  October  4, 
2001 .  see  <?  301  6229(e)-lT  contained  in 
lb  CFR  pari  1    revised  April  1,  2001. 

§301.6229<e)-1T     [Removed] 

Par.  30a.  Section  301.6229(e)-lT  is 
remmed 

Par.  31.  Section  301.6229{f}-l  is 

added  to  read  as  follows: 

§301.6229(f>-'<     Special  rule  tor  partial 
settlement  agreements 

Id  I  In  gentral  If  a  pdrlrnT  enters  into 
a  settlement  agreement  with  the  Internal 
Revenue  Service  with  respect  tit  the 
treatment  of  some  of  the  partnership 
items  or  partnership-level 
determinations  of  any  penalt\    additiun 
to  tax.  or  additional  amount  in  dispute 
for  a  partnership  taxable  \ear,  but  one 
or  more  other  partnership  items  nr 
determinations  remain  in  dispute,  the 
period  of  limitations  for  assessing  any 
tax  attributable  to  the  settled  items  '.hall 
be  determined  as  if  such  agrt^^nient  had 
not  been  entered  into 

(b)  Cyther  items  remaining  in  dispute. 
Pursuant  to  section  f)226(c).  a  partner  is 
a  part\  to  a  partnership  le\ el  )udicial 
proceeding  with  respect  to  partnership 
items  and  partnership-level 
determinations  of  penalties,  additions  to 
ta.\  or  additional  amounts.  When  a 
partner  settles  partnership  items,  the 
settled  partnership  items  convert  to 
nonpartnership  items  under  section 
6231(b)(l)(C.i  and  will  not  be  subject  to 
any  futun'  or  pending  partnership-level 
proceeding  pursuant  to  section 
6226(d)(1)  The  remaining  unsettled 
[lartnership  items,  as  well  as  any 
unsettled  penalty  addition  to  tax.  or 
additional  amount  that  relates  to  an 
adjustment  to  a  partnership  item 
(regardless  of  whether  the  partnership 
item  to  which  it  relates  has  been 
settled),  however,  will  remain  subject  to 
determination  under  partnership-level 
administrati\e  and  )udi(  lal  procedures. 
ConsequentK    anv  remaining  unsettled 
Items,  including  anv  unsettled  penalty, 
addition  to  tax.  or  additional  amount 
that  relates  to  an  adjustment  to  a 
partnership  item  \m11  be  deemed  to 
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remain  in  dispute  Thus,  the  period  fnr 
assessing  any  tax  attributable  to  the 
settled  items  will  be  governed  bv  the 
period  for  assessing  any  tax  attributable 
to  the  remaining  unsettled  items. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  vears 
beginning  on  or  after  October  4.  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  **  .:J01. 62291 0-lT  contained  in 
26  CFR  pan  1,  revised  April  1,  2001. 

§301.6229(f)-1T    [Removed] 

Par.  31a.  .Section  301  fi224fr-lT  is 
removed 

Par.  32.  Section  .301.6230(bj-l  is 
added  to  read  as  follows: 

§301.6230(b)-1     Request  that  correction 
not  be  made. 

(a)  In  general.  The  request  that  a 
correction  not  be  made  under  section 
6230(b)(2)  shall  be  in  writing  and 
shall- 

(1)  State  that  it  is  a  request  that  a 
correction  not  be  made  under  section 
6230(b). 

(2)  Identify  the  partnership  and  the 
partner  filing  the  request  by  name, 
address,  and  taxpayer  identification 
number: 

(3)  Be  signed  by  th^'  partner  filing  the 
request;  and 

(4)  Be  filed  with  th<>  Internal  Revenue 
Service  office  that  provided  the  notice 
of  the  correction  of  the  error. 

(b)  Effective  date  This  section  is 
applicable  to  partnership  ta.xable  vears 
beginning  on  or  after  Octnhpr  4.  2001 
For  years  beginning  prior  to  October  4. 
2001 .  see  §  301 .6230(b)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  20m 

§301.6230(b)-1T    [Removed] 

Par.  32a.  Section  J01.b230(b)-lT  is 
removed. 
Par.  33.  .Section  101  6230(c)-l  is 

added  to  read  as  follows: 

§  301 .6230<c)-1     Claim  arising  out  of 
erroneous  computation,  etc. 

(a)  In  general  A  claim  fir  refund 
under  section  h2J0((.)  ^hall  state  the 
grounds  for  the  claim  and  shall  be  filed 
with  the  service  center  wher<'  th^ 
partner's  return  is  filed 

(b)  Effective  date  This  section  is 
applicable  to  partnership  ta.xable  years 
beginning  on  or  after  October  4,  2001 
For  years  beginning  prior  to  October  4, 
2001.  see  §  301  6230(c)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§301.6230<c)-1T    [Removed] 

Par.  33a.  .Section  301.6230(c)-lT  is 
removed. 

Par.  34.  Section  3O1.6230(e)-l  is 
added  to  read  as  follows: 


§  301 .6230<eh1     Tax  matters  partner 
required  to  furnish  names. 

(a)  In  general.  If  a  notice  of  the 
beginning  of  an  administrative 
proceeding  is  mailed  to  the  tax  matters 
partner  with  respect  to  any  partnership 
taxable  year,  the  tax  matters  partner 
shall  furnish  to  the  Internal  Re\enue 
Service  office  that  issued  the  notice  the 
name,  address,  profits  interest,  and 
taxpayer  identification  number  of  each 
person  who  was  a  partner  in  the 
partnership  at  any  time  during  that 
taxable  year  if  that  information  was  not 
provided  on  the  partnership  return  filed 
for  that  year 

(b)  Revised  i^r  additional  information 
If  the  tax  matters  partner  discovers  that 
any  information  furnished  to  the 
Intt-rnal  Revt^niie  Service  on  the 
partnership  return  or  under  paragraph 
(a)  of  this  section  was  incorrect  or 
incomplete,  the  tax  matters  partner  shall 
furnish  revised  or  additional 
information  to  the  Internal  Revenue 
Service  within  15  days  of  discovering 
that  the  information  furnished  to  the 
Internal  Revenue  Service  was  incorrect 
or  incomplete 

(c)  Information  required  with  respect 
to  indirect  partners  The  requirements  of 
this  section  for  identifying  information 
apply  with  respect  to  indirect  partners 
to  the  extent  that  the  tax  matters  partner 
has  such  information. 

(d)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  vears 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4, 
2001.  see  §  301. 6230(e)-lT  contained  in 
26  CFR  part  1,  revised  April  1,  2001 

§301  6230{e)-1T    [Removed] 

Par.  34a.  Section  .iUl.b230(e)-lT  is 
removed. 

Par.  35.  Section  301.6231(a){l)-l  is 
added  tr)  read  as  follows: 

§  301  6231(a)(1  )-1     Exception  for  small 
partnerships. 

[d)  In  general.  For  purposes  of  the 
exception  for  small  partnerships  under 
section  6231(a)(1)(B).  the  rules 
contained  in  this  section  shall  applv 

[1]  10  or  fewer.  The  10  or  fewer 
limitation  described  in  section 
6231(a)(l)(B)(i)  is  applied  to  thp  number 
of  natural  persons.  C  corporations,  and 
estates  of  deceased  partners  that  were 
partners  at  any  on(>  time  during  the 
partnership  taxable  year  Thus,  for 
example,  a  partnership  that  at  no  time 
during  the  taxable  year  had  more  than 
in  f)artners  mav  he  treated  as  a  small 
[lartnership  evt'o  if,  because  of  transfers 
of  interests  in  the  partnership.  11  or 
more  natural  persons,  C  corporations,  or 
estates  of  deceased  partners  owned 
interests  in  the  partnership  for  some 


portion  of  the  taxable  vear.  See  section 
1361(a)(2)  for  the  definition  of  a  C 
corporation.  For  purposes  of  section 
623na)(l)(B)  and  this  section,  a 
husband  and  wife  (and  their  estates)  are 
treated  as  one  person. 

(2)  Pass-thru  partner.  The  exception 
provided  in  section  6231(a)(1)(B)  does 
not  apply  to  a  partnership  for  a  taxable 
year  if  any  partner  in  the  partnership 
during  that  taxable  year  is  a  pass-thru 
partner  as  defined  in  section  6231(a)(9). 
For  purposes  of  this  paragraph  (a)(2),  an 
estate  shall  not  be  treated  as  a  pass-thru 
partner. 

(3)  Determination  made  annuaUv.  The 
determination  of  whether  a  partnership 
meets  the  requirements  for  the 
exception  for  small  partnerships  under 
section  6231(a)(1)(B)  and  this  paragraph 
(a)  shall  be  made  with  respect  to  each 
partnership  taxable  vear.  Thus,  a 
partnership  that  does  not  qualify  as  a 
small  partnership  in  one  taxable  year 
may  qualifi,-  as  a  small  partnership  in 
another  taxable  year  if  the  requirements 
for  the  exception  under  .section 
6231(a)(1)(B)  and  this  paragraph  (a)  are 
met  with  respect  to  that  other  taxable 
year. 

(b)  Election  to  have  subchapter  C  of 
chapter  63  apply — (1)  In  general.  Anv 
partnership  that  meets  the  requirements 
set  forth  in  section  6231(a)(1)(B)  and 
paragraph  (a)  of  this  section  (relating  to 
the  exception  for  small  partnerships) 
may  elect  under  paragraph  (b)(2)  of  this 
section  to  have  the  provisions  of 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code  apply  with 
respect  to  that  partnership. 

(2)  Method  of  election.  A  partnership 
shall  make  the  election  described  in 
paragraph  (b)(1)  of  this  section  by 
attaching  a  statement  to  the  partnership 
return  for  the  first  taxable  year  for 
which  the  election  is  to  be  effective.  The 
statement  shall  be  identified  as  an 
election  under  section  6231(a)(l)(B)(ii). 
shall  be  signed  by  all  persons  who  were 
partners  of  that  partnership  at  any  time 
during  the  partnership  taxable  year  to 
which  the  return  relates,  and  shall  be 
filed  at  the  time  (determined  with 
regard  to  any  extension  of  time  for 
filing)  and  place  prescribed  for  filing  the 
partnership  return.  However,  for  any 
partnership  taxable  year  for  which  the 
due  date  of  the  return  (determined 
without  regard  to  extensions)  is  before 
January  2.  2002.  the  partnership  may 
file  the  statement  described  in  the 
preceding  sentence  on  or  before  the  date 
which  is  one  year  before  the  date 
specified  in  section  6229(a)  for  the 
expiration  of  the  period  of  limitations 
with  respect  to  that  partnership 
(determined  with  regard  to  extensions  of 
that  period  under  section  6229(b)). 
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(3)  Years  covered  by  election.  The 
election  shall  be  effective  for  the 
partnership  taxable  year  to  which  the 
return  relates  and  all  subsequent 
partnership  taxable  years  unless 
revoked  with  the  consent  of  the 
Commissioner. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
2001,  see  §  301. 6231(a)(l)-lT  contained 
in  26  CFR  part  1,  revised  April  1.  2001. 

§301 .6231  (aK1HT    [Removed] 

Par.  35a.  Section  301.6231{a)(l)-lT  is 
removed. 

Par.  36.  Section  301.6231(a)(2)-l  is 
added  to  read  as  follows: 

§  301 .6231  (aK2)-1     Persons  «vtiose  tax 
liability  is  determined  Indirectly  by 
partnership  items. 

(a)  Spouse  filing  joint  return  with 
individual  holding  a  separate  interest — 
(1)  In  general.  Except  as  otherwise 
provided  in  this  paragraph  (a),  a  spouse 
who  files  a  joint  return  with  an 
individual  bolding  a  separate  interest  in 
the  partnership  shall  be  treated  as  a 
partner  for  purposes  of  subchapter  C  of 
chapter  63  of  the  Internal  Revenue 
Code.  Thus,  the  spouse  who  files  a  joint 
return  with  a  partner  will  be  permitted 
to  participate  in  administrative  and 
judicial  proceedings. 

(2)  Counting  rules.  A  spouse  who  files 
a  joint  return  with  an  individual 
holding  a  separate  interest  in  the 
partnership  shall  not  be  counted  as  a 
partner  for  purposes  of  applying  section 
6223(b)  (relating  to  special  rules  for 
partnerships  with  more  than  100 
partners)  and  section  6231(a)(1)(B) 
(relating  to  the  exception  for  small 
partnerships). 

(3)  Notice  rules — (i)  In  general.  Except 
as  provided  in  paragraph  (a)(3)(ii)  of  this 
section,  for  purposes  of  subchapter  C  of 
chapter  63  of  the  Internal  Revenue 
Code,  a  spouse  who  fdes  a  joint  return 
with  an  individual  holding  a  separate 
interest  in  the  partnership  shall  be 
treated  as  receiving  any  notice  received 
by  the  individual  holding  the  separate 
interest. 

(ii)  Spouse  identified  on  partnership 
return  or  by  statement.  Paragraph 
(a)(3)(i)  of  this  section  shall  not  apply  to 
a  spouse  who  files  a  joint  return  with  an 
individual  holding  a  separate  interest  in 
the  partnership  if  that  spouse — 

(A)  Is  identified  on  the  partnership 
return;  or 

(B)  Is  identified  as  a  partner  entitled 
to  notice  as  provided  in  §  301.6223(c)- 
1(b). 

(4)  Conversion  of  partnership  items — 
(i)  Individual  holding  a  separate 


interest.  A  spouse  who  files  a  joint 
return  with  an  individual  holding  a 
separate  interest  in  the  partnership  shall 
cease  to  be  treated  as  a  partner  in  the 
partnership  under  paragraph  (a)(1)  of 
this  section  upon  the  conversion  of  the 
partnership  items  of  the  individual 
holding  the  separate  interest  in  the 
partnership  to  nonpartnership  items 
pursuant  to  section  6231(b)   If  oarh 
spouse  holds  a  separate  interest  in  the 
partnership,  the  previous  sentence  shall 
be  applied  separately  with  respect  tn 
each  partnership  interest 

(ii)  Spouse  who  files  a  joint  return 
with  an  mdividual  holding  a  separate 
interest  in  the  partnership  A  spouse 
who  files  a  joint  return  with  an 
individual  holding  a  separate  mterest  in 
the  partnership  shall  cease  to  he  treated 
as  a  partner  in  the  partnership  under 
paragraph  (a)(1)  of  this  section  upon  thf 
occurrence  of  an  event  that  would 
convert  the  partnership  items  of  the 
spouse  to  nonpartnership  items  if  the 
spouse  were  the  owner  of  a  separate 
interest. 

(iii)  Examples.  The  following 
examples  illustrate  the  application  of 
paragraph  (a)(4)  of  this  section: 

Example  7   Husband  owns  a  separate 
interest  in  ABC^  partnership  and  files  a  joint 
return  with  Wife  Husband  files  for 
bankruptty  Pursuant  to  §301  6231(c)-7. 
upon  filing  for  bankruptry.  the  partnership 
Items  of  ihe  debtor  convert  to  nonf^tiiership 
Items.  Thus,  Husband's  partnership  itemv 
converted  to  nonpartnership  items  upon  iht- 
filing  of  Husband's  bankruptc>  petition 
Pursuant  to  paragraph  (a)(4)li)  of  this  section. 
Wife  is  no  longer  treated  as  a  partner  of  ABC 
partnership  as  of  the  date  the  partnership 
items  of  Husband  converted  to 
nonpartnership  items 

Example  2  Wife  owns  a  separate  interest 
in  X'V'Z  partnership  anif  files  a  ioint  return 
with  Husband   Husl)and  files  for  bankruptcy. 
Because  the  filing  ot  the  liankrupti  y  petition 
bv  Husband  is  an  e\  ent  that  would  convert 
Husband's  partnership  items  to 
nonpartnership  items  if  Husband  were  the 
owner  of  a  separate  interest,  ffusband  shall 
no  longer  be  treated  as  a  partner  as  of  the 
filing  of  the  bankruptc\  petition.  Pursuant  to 
paragraph  (a||4)(ii)  of  this  section  the 
partnership  items  of  Wife  are  not  affected  by 
ffusband's  bankruptcy. 

(5)  Cross-reference.  See 
§301.6231(a)(12)-l  for  special  rules 
relating  to  spouses  holding  a  )oint 
interest  in  a  partnership. 

(b)  Shareholder  of  C  corporation  A 
shareholder  of  a  C  corporation  (as 
defined  in  section  1361(a)(2))  is  not  a 
partner  in  a  partnership  merely  because 
the  C  corporation  is  a  partner  in  that 
partnership. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 
For  years  beginning  prior  to  October  4, 


2001.  see  ^301  h2:niali2}-lT  contained 
in  26  CFR  part  1    re\  imtI  April  1.  2001. 

§301 .6231  (a)(2)-1T     [Removed] 

Par.  36a.  Section  301.6231{a)(2)-lT  is 
renin\ed. 

Par.  37.  Section  301.6231(a)l5>-l  is 
added  to  read  as  follows: 

§301.6231(a)(5)-1     Definition  of  atlected 
Item. 

(a)  In  general.  The  term  affected  item 
means  any  item  to  the  extent  such  item 
is  affected  by  a  partnership  item  It 
includes  items  unrelated  to  the  items 
reflected  on  the  partnership  return  (for 
example  an  item,  such  as  the  threshold 
for  the  medical  expense  deduction 
under  section  213.  that  varies  if  there  is 
a  change  in  an  individual  partner's 
ddiusted  gross  income). 

(bj  Basis  m  a  partner's  partnership 
interest  The  basis  of  a  partner's 
partnership  interest  is  an  affected  item 
to  the  extent  it  is  not  a  partnership  item. 

'.i  '  .At-risk  limitation  T\'\r  npjilication 


!i!i  ;.:i>lei  section 
I  r. -[...( 1  to  a  loss 
r^hi|   i^  an  affected 
li  aut  d  partnership 


nf  the  at-risk  limitati 
4b5  f(i  a  partner  wit! 
incurred  bv  a  [idnni' 
item  to  the  extent  it 
item. 

(d)  Passive  losses.  The  application  of 
the  passive  loss  rules  under  section  469 
to  a  partner  with  respect  to  a  loss 
incurred  bv  a  partnership  is  an  affected 
item  to  the  extent  it  is  not  a  partnership 
item 

(e)  Penalty,  addition  to  tax.  or 
additional  amount — (1)  In  general  The 
term  affected  item  includes  any  penalty, 
addition  to  tax,  or  additional  amount 
pnn  ided  bv  subc  hapter  A  of  chapter  68 
of  the  Internal  Revenue  Code  of  1986  to 
the  extent  provided  in  this  paragraph 
(e). 

(2)  Pt^nalty.  addition  to  tax.  or 
additional  amount  without  floor.  If  a 
penalty,  addition  to  tax,  or  additional 
amount  that  does  not  contain  a  floor 
(that  IS.  a  threshold  .inn'unt  ;' 
underpayment  or  understdteinent 
necessar>'  before  the  imposition  of  the 
penalty,  addition  to  tax,  or  additional 
amount)  is  imposed  on  a  partner  as  the 
result  of  an  adjustment  to  a  partnership 
item,  the  term  affected  item  shall 

inc  lude  the  penalty,  addition  to  tax,  or 
additional  amount  computed  with 
reference  to  the  portion  of  the 
underpayment  that  is  attributable  to  the 
partnership  item  adjustment(s)  to  which 
the  penalty,  addition  to  tax,  or 
additional  amount  applies. 

(3)  Penalty,  addition  to  tax.  or 
additional  amount  containing  Poor — (i) 
Floor  excerded  prior  to  adjustment  If  a 
partner  would  have  been  subject  to  a 
penalty,  addition  to  tax,  or  additional 
amount  that  contains  a  floor  in  the 
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absence  of  an  adjustment  to  a 
partnership  item  (that  is.  the  partner's 
understatement  or  underpayment 
exceeded  the  floor  even  without  an 
adjustment  to  a  partnership  item)  the 
term  affected  item  shall  include  only  the 
portion  of  the  penalty,  addition  to  tax. 
or  additional  amount  computed  with 
reference  to  the  partnership  item  (or 
affected  item)  adjustments. 

(ii)  Floor  not  exceeded  prior  to 
adjustment.  In  the  case  of  a  penalty, 
addition  to  tax.  or  additional  amount 
that  contains  a  floor,  if  the  taxpayer's 
understatement  or  underpayment  does 
not  exceed  the  floor  prior  to  an 
adjustment  to  a  partnership  item  but 
does  so  after  such  adjustment,  the  term 
affected  item  shall  include  the  penalty, 
addition  to  tax.  or  additional  amount 
computed  with  reference  to  the  entire 
underpayment  or  understatement  to 
which  the  penalty,  addition  to  tax.  or 
additional  amount  applies. 

(4)  Examples.  The  provisions  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples: 

Example  I  A,  a  partner  of  P,  had  an 
aggregate  underpayment  of  Si. 000  of  which 
$100  is  attributable  to  an  adiustment  to 
partnership  items   .A  is  negligent  in  reporting 
the  partnership  items  The  accuracy-related 
penalty  under  sei  tion  6662  for  negligence 
computed  with  reference  to  the  SlOO 
underpayment  attributable  to  the  partnership 
item  adjustments  is  an  affected  item 

Example  2.  B.  a  partner  of  P.  understated 
B's  income  tax  liabllit\  attributable  to 
nonpartnership  items  by  56.000  \n 
adjustment  to  a  partnership  item  resulting 
from  a  partnership  proceeding  increased  B's 
income  tix  by  an  additional  S2.000.  Prior  to 
the  adjustment.  B  would  have  been  subject  to 
the  accuracy-related  penalty  under  section 
6662  for  a  substantial  understatement  of 
income  tax  with  respect  to  the  $6,000 
understatement  attributable  to 
nonpartnership  items  The  portion  of  the 
accuracy-related  penalty  under  section  6662 
computed  with  reference  to  the  $2,000 
understatement  attributable  to  partnership 
items  to  which  the  accuracy-related  penalty 
applies  IS  an  affected  item  The  portion  of  the 
accuracy-related  penalty  under  section  6662 
computed  with  reference  to  the  $6,000  pre- 
existing understatement  is  not  an  affected 
item 

Example  3  C.  a  partner  in  partnership  P. 
understated  C;'s  income  tax  liabilitv 
attributable  to  nonpartnership  items  b\ 
$4,000   .\s  a  result  of  an  adiustment  to 
partnership  items,  that  understatement  is 
increased  to  $10,000  Prior  lo  the  adjustment. 
C  would  not  have  been  subiect  to  the 
accuracy -related  penalty  under  section  6662 
for  a  substantial  understatement  of  ini  ome 
tax.  The  acf:uraf  v-related  penalty  under 
section  6662  computed  with  reference  to  the 
entire  $10,000  understatement  to  which  the 
accural  v-relaled  penalty  applies  is  an 
affected  item 

(f)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 


beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001.  see  §  301. 6231  (a)(5)-lT  contained 
in  26  CFR  part  1,  revised  April  1,  2001. 

§301. 6231  (a)(5)-1T    [Removed] 

Par.  37a.  Section  301.6231(a)(5)-lT  is 
removed. 

Par.  38.  Section  301.6231(a)(6)-l  is 
added  to  read  as  follows: 

§301 .6231  (aK6hl     Computational 
adjustments. 

(a)  Changes  in  a  partner's  tax 
liability — (1)  In  general.  A  change  in  the. 
tax  liability  of  a  partner  to  properly 
reflect  the  treatment  of  a  partnership 
item  under  subchapter  C  of  chapter  63 
of  the  Internal  Revenue  Code  is  made 
through  a  computational  adjustment.  A 
computational  adjustment  includes  a 
change  in  tax  liability  that  reflects  a 
change  in  an  affected  item  where  that 
change  is  necessary  to  properly  reflect 
the  treatment  of  a  partnership  item,  or 
any  penalty,  addition  to  tax,  or 
additional  amount  that  relates  to  an 
adju.stment  to  a  partnership  item. 
However,  if  a  change  in  a  partner's  tax 
liability  cannot  be  made  without  making 
one  or  more  partner-level 
determinations,  that  portion  of  the 
change  in  tax  liability  attributable  to  the 
partner-level  determinations  shall  be 
made  under  the  deficiency  procedures 
(as  described  in  subchapter  B  of  chapter 
63  of  the  Internal  Revenue  Clode),  except 
for  any  penalty,  addition  to  tax.  or 
additional  amount  that  relates  to  an 
adjustment  to  a  partnership  item. 

(2)  Affected  items  that  do  not  require 
partner-level  determinations.  Changes 
in  a  partner's  fax  liability  with  respect 
to  affected  items  that  do  not  require 
partner-level  determinations  (such  as 
the  threshold  amount  of  medical 
deductions  under  se<:tion  213  that 
changes  as  the  result  of  determinations 
made  at  the  partnership  level)  are 
computational  adjustments  that  are 
directly  assessed.  When  making 
computational  adjustments,  the  Internal 
Revenue  Service  may  assume  that 
amounts  the  partner  reported  on  the 
partner's  individual  return  include  all 
amounts  reported  to  the  partner  by  the 
partnership  (on  the  Schedule  K-ls 
attached  to  the  partnership's  original 
return),  absent  contrary  notice  to  the 
Internal  Revenue  Service  (for  example, 
a  "Notice  of  Inconsistent  Treatment" 
pursuant  to  §  301.6222(a)-2(c)).  Such  an 
assumption  by  the  Internal  Revenue 
Service  does  not  constitute  a  partner- 
level  determinatirin.  Moreover, 
substituting  redetermined  partnership 
items  for  the  partner's  previously 
reported  partnership  items  (including 
partnership  items  included  in  carryover 


amounts)  does  not  constitute  a  partner- 
level  determination  where  the  Internal 
Revenue  Service  otherwise  accepts,  for 
the  sole  purpose  of  determining  the 
computational  adjustment,  all 
nonpartnership  items  (including,  for 
example,  nonpartnership  item 
components  of  carryover  amounts)  as 
reported. 

(3)  Affected  items  that  require 
partner-level  determinations.  Changes 
in  a  partner's  tax  liability  with  respect 
to  affected  items  that  require  partner- 
level  determinations  (such  as  a  partner's 
at-risk  amount  to  the  extent  it  depends 
upon  the  source  from  which  the  partner 
obtained  the  funds  that  the  partner 
contributed  to  the  partnership)  are 
computational  adjustments  that  are 
subject  to  the  deficiency  procedures. 
Notwithstanding  the  preceding 
sentence,  any  penalty,  addition  to  tax, 
or  additional  amount  that  relates  to  an 
adjustment  to  a  partnership  item  is  not 
subject  to  the  deficiency  procedures,  but 
rather  may  be  directly  assessed  as  part 
of  the  computational  adjustment  that  is 
made  following  the  partnership 
proceeding,  based  on  determinations  in 
that  proceeding,  regardless  of  whether 
any  partner-level  determinations  may  be 
required. 

(b)  Interest.  A  computational 
adjustment  includes  any  interest  due 
with  respect  to  any  underpayment  or 
overpayment  of  tax  attributable  to 
adjustments  to  reflect  properly  the 
treatment  of  partnership  items. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  §  301.6231(a)(6)-lT  contained 
in  26  CFR  part  1.  revised  April  1,  2001. 

§301 .6231  (aX6)-1T    [Removed] 

Par.  38a.  Section  301.6231(a)(6)-lT  is 
removed. 

Par.  39.  Section  301.6231(a)(7)-l  is 
amended  by  revising  paragraphs  (p)(2), 
{r)(l),  and  (s)  to  read  as  follows: 

§  301 .6231  (aK7)-1     Designation  or 
selection  of  tax  matters  partner. 

♦        *        *         *        ♦ 

(p)*   *   * 

(2)  When  each  general  partner  is 
deemed  to  have  no  profits  interest  in  the 
partnership.  If  it  is  impracticable  under 
paragraph  (o)(2)  of  this  section  to  apply 
the  largest-profits-interest  rule  of 
paragraph  (m)(2)  of  this  section,  the 
Commissioner  will  select  a  partner 
(including  a  general  or  limited  partner) 
as  the  tax  matters  partner  in  accordance 
with  the  criteria  set  forth  in  paragraph 
(q)  of  this  section.  The  Commissioner 
will  notify,  within  30  days  of  the 
selection,  the  partner  selected,  the 
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partnership,  and  all  partners  required  to 
receive  notice  under  section  6223(a)  of 
the  selection  of  the  tax  matters  partner, 
effective  as  of  the  date  specified  in  the 
notice. 
***** 

(r)  *   *   *  (1)  In  general.  If  the 
Commissioner  selects  a  tax  matters 
partner  under  the  provisions  of 
paragraph  (p)(l)  or  (p)(3Ki)  of  this 
section,  the  Commissioner  will  notif\'. 
within  30  days  of  the  selection,  the 
partner  selected,  the  partnership,  and  all 
partners  required  to  receive  notice 
under  section  6223(a)  of  the  selection  of 
the  tax  matters  partner,  effective  as  of 
the  date  specified  in  the  notice. 
***** 

(s)  Effective  date.  This  section  applies 
to  all  designations,  selections,  and 
terminations  of  a  tax  matters  partner 
occurring  on  or  after  December  23.  1996. 
except  for  paragraphs  (p)(2)  and  (r)(l). 
that  are  applicable  on  or  after  October 
4,  2001. 

§  301 .6231  (a)(7)-1  T    [Removed] 

Par,  39a.  Section  301.6231(a){7)-lT  is 
removed. 

Par.  40.  Section  301.6231(a)(12)-l  i.s 
added  to  read  as  follows; 

§301 .6231  (aHl2)-1     Special  rules  relating 
to  spouses. 

(a)  Spouses  holding  a  joint  interest — 
(1)  /n  general.  Except  as  othenvise 
provided  in  this  section,  spouses 
holding  a  joint  interest  in  a  partnership 
shall  be  treated  as  separate  partners  for 
purposes  of  subchapter  C  of  chapter  63 
of  the  Infernal  Revenue  Code.  Thus, 
both  spouses  may  participate  in 
administrative  and  judicial  proceedings. 
The  term  joint  interest  includes 
tenancies  in  common,  joint  tenancies, 
tenancies  by  the  entirety,  and 
community  property. 

(2)  Identification  of  joint  interest.  For 
purposes  of  this  section,  an  interest 
shall  be  treated  as  a  joint  interest  in  a 
partnership  only  if  both  spouses  are 
identified  on  the  partnership  return  or 
are  identified  as  partners  entitled  to 
notice  as  provided  in  §301.6223(c)-l(b). 

(3)  Failure  to  identify  both  spouses  as 
partners.  If  both  spouses  are  not 
identified  as  set  forth  in  paragraph  {a)(2) 
of  this  section,  then  the  partnership 
interest  shall  be  treated  as  separately 
owned  by  the  identified  spouse. 

(4)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(a)(3)  of  this  section: 

Example.  Wife  owns  an  interest  in  ABC 
Partnership  and  is  identified  on  the  Schedule 
K-1  of  the  partnership  return.  Wife  and 
Husband  live  in  a  community  property  state 
The  partnership  return  nf  ABC  partnership 
does  not  identify  Husband,  and  Husband  is 


not  identified  as  a  partner  enlilled  to  notif  e 
as  provided  in  *?  ;i01,622:H(c.)-l(b).  Pursuant 
to  paragrajih  (a)(:i)  nf  this  section,  the 
partnership  interest  of  Wife  shall  be  treated 
ds  separately  owned  by  Wife, 

(b)  S'otire  and  counting  rules — ( 1 )  In 
general.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  for  purposes  of  applying 
section  622.1  (relating  to  notice  to  partners  of 
prof.eedings)  and  settion  6231(a)(1)(B) 
(relating  to  the  exception  for  small 
partnerships),  spouses  holding  a  joint  interest 
in  a  partnership  shall  be  treated  as  one 
partner.  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  Internal  Revenue 
Service  or  the  tax  matters  partner  may  send 
anv  required  notice  to  either  spouse. 

(2)  Identified  '^pouse  entitled  to  notice.  For 
purposes  of  applying  section  6223  (relating  to 
notice  to  partners  of  proceeding)  for  a 
partnership  taxable  year,  an  individual  who 
holds  a  joint  interest  in  a  partnership  with  a 
spouse  who  is  entitled  to  notice  under 
set  tion  6223  shall  be  entitled  to  receive 
separate  notice  under  section  6223  if  such 
indi\idual  — 

li)  Is  identified  as  a  partner  on  the 
[)drtiiHrship  return  for  that  taxable  year:  or 

lii)  Is  identified  as  a  partner  entitled  to 
notice  as  provided  in  §  301.6223(c)-l(b). 

(c)  Conversion  of  partnership  items — (1)  In 
yeneray.  If  spouses  holding  a  joint  interest  in 
a  partnership  are  treated  as  separate  partners 
under  this  sec  tion.  then  section  6231(b) 
(relating  to  the  c  onversion  of  partnership 
Items)  shall  be  applied  separately  to  each 
spouse. 

(2)  E.\nmph\  The  following  example 
illustrates  the  application  of  paragraph 
(c)  of  this  section: 

E.xumpli'  Husband  and  Wife  own  a  joint 
interest  in  X^  Z  P.irlnership.  The  partnership 

return  identifies  both  spouses  on  the 
Si  hedule  K-1.  Under  this  section,  each 
spouse  is  treated  as  a  separate  partner.  If  Wife 
enters  into  a  settlement  agreement.  Wife's 
partnership  items  ( nnverl  to  nonpartnership 
items  pursuant  to  section  62:H  1(h)(1)(C) 
.XccordingK .  Wife  no  longer  has  the  right  to 
participate  in  the  partnership  pro(  eeding 
subsequent  to  entering  into  the  settlement 
agreement.  Pursuant  to  [laragraph  (c)  of  this 
set  lion,  however,  the  partnership  items  of 
Husband  are  not  affet  ted  bv  the  conversion 
of  the  partnership  items  nf  Wife,  and 
Husband  continues  to  have  the  right  to 
participate  in  the  partnership  prot  eeding 
This  result  is  the  same  regardless  nf  whether 
the  partnership  items  are  reported  on  a  joint 
return  or  on  separate  returns 

(d)  Cross-reference.  See 
§301.6231(a)(2)-l(a)  for  special  rules 
relating  to  spouses  who  file  joint  returni, 
with  individuals  holding  a  separate 
interest  in  a  partnership. 

(e)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
begiruiing  on  or  after  October  4.  2001 
For  vears  beginning  prior  to  October  4, 
2001.  see  §301.6231(a)(12)-lT 
contained  in  26  CFR  part  1.  revised 
April  1.  2001. 


§301 .6231  (a)(12)-1T    [Removed] 

Par.  40a.  Sertum  .U)l  tiJ.n(a)(12>-lT 

IS  removed 
Par.  41.  Section  301.6231(c)-l  is 

ad(ii'(i  to  read  as  follows: 

§  301 .6231(c>-1     Special  rules  (or  certain 
applications  for  tentative  carryback  and 
refund  adjustments  t>ased  on  partnersliip 
losses,  deductions,  or  credits. 

lat  Applu  (ition  sut^iect  to  this  section. 
This  section  applies  in  the  case  of  an 
application  under  section  6411  (relating 
to  tentative  larryback  and  rehind 
adjustments)  based  on  losses, 
deductions,  or  credits  of  a  partnership  if 
the  Commissioner,  or  the 
Commissioner's  delegate,  determines. 
after  revi«^w  of  the  available  relevant 
informati(m.  that  it  is  highly  likely  that 
a  person  described  in  section  6700(a)(1) 
made,  with  respect  to  the  partnership — 

(1)  A  gross  valuation  overstatement: 
or 

(2)  A  false  or  fraudulent  statement 
with  respect  to  the  tax  benefits  to  be 
secured  by  reason  of  holding  an  interest 
in  the  partnership  that  would  be  subject 
to  a  penalty  under  section  6700  (relating 
to  penaltv  for  promoting  abusive  tax 
s)ipltors.  etc.).  This  section  applies  only 
with  respect  to  an  application  based 
upon  the  original  reporting  on  the 
[hirtner's  income  tax  return  of 
parlnership  losses,  deductions,  or 
credits.  Thus,  this  section  does  not 
applv  to  a  request  for  administrative 
adjustment  under  section  6227  through 
which  a  partner  seeks  to  change  the 
partner  s  reporting  of  partnership  items 
on  the  partner's  income  tax  return  (or  on 
an  earlier  request  for  administrative 
adjustment) 

(b)  Determination  of  special 
enfmrcement  area.  In  the  case  of  an 
application  under  section  6411 
described  in  paragraph  (a)  of  this 
section,  precluding  an  assessment  under 
section  6225  that  would  be  permitted 
under  section  62 13(b)(3)  (relating  to 
assessments  arising  out  of  tentative 
carryback  or  refund  adjustments)  with 
respect  to  anv  amount  applied,  credited. 
or  refunded  as  a  result  of  the  application 
mav  en((iurage  the  proliferation  of 
abusive  tax  shelter  partnerships  and 
make  the  eventual  collcdion  of  taxes 
due  more  diffic  ult.  Consequently,  the 
Secretan  hpreb\  determines  that  such 
applications  present  special 
enforcement  considerations  within  the 
meaning  of  section  6231(c)(1)(E). 

(c)  Assessment  permitted  under 
section  6213lbll3l.  Notwithstanding 
section  6225  (relating  to  restrictions  on 
assessment  with  respec t  to  partnership 
Items),  an  a.ssessment  that  would  be 
permitted  under  section  6213(b)(3)  with 
resppct  t(i  anv  amount  applied,  credited, 
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or  refunded  as  a  result  of  an  application 
described  in  paragraph  (a)  of  this 
section  may  be  made  before  there  is  a 
final  partnership-level  determination 
with  respect  to  the  losses,  deductions. 
or  credits  on  which  the  application  is 
based.  As  provided  in  section 
6213(h)(1),  the  Internal  Revenue  Service 
shall  mail  notice  of  any  such  assessment 
to  the  partner  filing  the  application.  The 
notice  shall  also  inform  the  partner  of 
the  partner's  limited  right  to  elect  to 
treat  items  as  nonpartnership  items  as 
provided  in  paragraph  (d)  of  this 
section 

fd)  Limited  nght  to  elect  to  treat  items 
as  nonpartnership  items — (1)  In  general. 
A  partner  to  whom  the  Internal  Revenue 
J^»       Service  mails  a  notice  of  suspension  ni 
action  on  a  refund  claim  under 
paragraph  (c)  of  this  section  may  elect 
in  accordance  with  this  paragraph  (d)  to 
have  all  partnership  items  for  the 
partnership  taxable  year  in  which  th^ 
losses,  deductions,  or  credits  at  issue 
arose  treated  as  nonpartnership  items. 

(2)  Time  and  plax:e  of  making 
election.  The  election  shall  be  made  bv 
filing  a  statement  with  the  Internal 
Revenue  Service  office  that  mailed  the 
notice  of  suspension  The  statement 
may  be  filed  at  any  time — 

(i)  After  the  date  which  is  one  vear 
after  the  date  on  which  the  partnership 
return  was  filed  for  the  partnership 
taxable  year  in  which  the  items  at  issue 
arose;  and 

(ii)  Before  the  date  on  which  the 
Internal  Revenue  Service  mails  to  the 
tax  matters  partner  the  notice  of  final 
partnership  administrative  ad)ustmf>nt 
for  the  partnership  taxable  year  in 
which  the  items  at  issue  arose  For 
purposes  of  this  paragraph  (d)(2),  a 
partnership  return  filed  before  the  last 
day  prescribed  by  law  for  its  filing 
(determined  without  regard  to 
extensions)  shall  be  treated  as  filed  on 
the  last  day 

(.3)  Contents  of  the  statement  Th.- 
statement  shall — 

(i)  Be  clearly  identified  as  an  election 
to  have  partnership  items  treated  as 
nonpartnership  items  because  of 
notification  of  an  assessment  under 
section  6213(b)(3); 

(ii)  Identify  the  partnership  by  name, 
address,  and  taxpayer  identification 
number; 

(iii)  Identify'  the  partner  making  the 
election  by  name,  address,  and  taxpaver 
identification  number. 

(iv)  Specif\'  the  partnership  taxable 
year  to  which  the  election  applies;  and 

(v)  Be  signed  by  the  partner  making 
the  election 

(e)  Effective  date  This  section  is 
applicable  to  partnership  taxable  vears 
beginning  on  or  after  October  4.  2001 


For  vears  beginning  prior  to  October  4. 
2001.  see  §  301.6231(c)-lT  contained  in 
26  CFR  part  1,  revised  April  1.  2001. 

§301. 6231  (c)-1T    [Removed]. 

Par.  41a.  Section  301.6231(c)-lT  is 

removed. 

Par.  42.  Section  301.6231(c)-2  is 
added  to  read  as  follows: 

§301. 6231  (c)-2    Special  rules  for  certain 
refund  claims  based  on  losses,  deductions, 
or  credits  from  abusive  tax  shelter 
partnerships. 

(a)  Claims  subject  to  this  section  This 
section  applies  in  the  case  of  a  claim  for 
credit  or  refund  based  on  losses, 
deductions  or  credits  of  a  partnership  if 
the  Commissioner,  or  the 
(Commissioner's  delegate,  determines, 
aftfr  review  of  available  relevant 
information,  that  it  is  highly  likely  that 
a  person  described  in  section  67ob(a)(l) 
made,  with  respect  to  the  partnership — 

( 1)  .A  gross  valuation  overstatement; 
or 

(2)  A  false  or  fraudulent  statement 
with  respect  to  the  tax  benefits  to  be 
secured  bv  rea.>on  of  holding  an  interest 
in  the  partnership  that  would  be  subject 
to  a  penalty  under  section  6700  (relating 
to  penalty  for  promoting  abusive  tax 
shelters,  etc.).  This  section  applies  only 
with  respect  to  a  claim  that  is  based 
upon  the  partner's  original  reporting  on 
the  partner's  income  tax  return  of 
partnership  losses,  deductions,  or 
credits  Thus,  this  section  does  not 
apply  to  a  request  for  administrative 
adjustment  under  section  6227  through 
which  a  partner  seeks  to  change  the 
partner's  reporting  of  partnership  items 
on  the  partner  s  income  tax  return  (or  on 
an  earlier  request  for  administrative 
adjustment)  For  purposes  of  this 
section,  any  int.ome  tax  return 
requesting  a  credit  or  refund  shall  be 
treated  as  a  claim  for  a  credit  or  refund. 

(h)  Determination  of  special 
enforcement  urea  dranting  a  claim  for 
credit  or  refund  described  in  paragraph 
(a)  of  this  section  may  encourage  the 
proliferation  of  abusive  tax  shelter 
partnerships  and  make  the  eventual 
collection  of  taxes  more  difficult 
Consequently,  the  Secretarv  hereby 
detfrmines  that  such  claims  present 
spe(  lal  f'nforrement  considerations 
within  the  meaning  of  section 
6231(c)(1)(E). 

(c)  Action  nn  refund  claims 
suspended  In  the  case  nf  a  claim 
described  in  paragraph  (a)  of  this 
section,  the  Internal  Revenue  Service 
may  mail  tfi  the  partner  filing  the  claim 
a  notice  stating  that  no  action  will  be 
taken  on  the  partners  claim  until  the 
completion  of  the  partnership-level 
proceedings.  The  notice  shall  also 


inform  the  partner  of  the  partner's 
limited  right  to  elect  to  treat  items  as 
nonpartnership  items  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  Limited  right  to  elect  to  treat  items 
as  nonpartnership  items — (1)  In  general. 
A  partner  to  whom  the  Internal  Revenue 
Service  mails  a  notice  of  suspension 
under  paragraph  (c)  of  this  section  may 
elect  in  accordance  with  this  paragraph 
(d)  to  have  all  partnership  items  for  the 
partnership  taxable  year  in  which  the 
losses,  deductions,  or  credits  at  issue 
arose  treated  as  nonpartnership  items, 

(2)  Time  and  place  of  making 
election.  The  election  shall  be  made  by 
filing  a  statement  with  the  Internal 
Revenue  Service  office  that  mailed  the 
notice  of  suspension.  The  statement 
may  be  filed  at  any  time — 

(i)  After  the  date  which  is  one  year 
after  the  date  on  which  the  partnership 
return  was  filed  for  the  partnership 
taxable  year  in  which  the  items  at  issue 
arose:  and 

(ii)  Before  the  date  on  which  the 
Internal  Revenue  Service  mails  to  the 
tax  matters  partner  the  notice  of  final 
partnership  administrative  adjustment 
for  the  partnership  taxable  year  in 
which  the  items  at  issue  arose.  For 
purposes  of  this  paragraph  (d)(2),  a 
partnership  return  filed  before  the  last 
day  prescribed  by  law  for  its  filing 
(determined  without  regard  to 
extensions)  shall  be  treated  as  filed  on 
the  last  day. 

(3)  Contents  of  the  statement.  The 
statement  shall — 

(i)  Be  clearly  identified  as  an  election 
to  have  partnership  items  treated  as 
nonpartnership  items  because  of 
notification  of  suspension  of  action  on 
a  refund  claim; 

(ii)  Identify  the  partnership  bv  name, 
address,  and  taxpayer  identification 
number; 

(iii)  Identify'  the  partner  making  the 
election  by  name,  address,  and  taxpayer 
identification  number; 

(iv)  Specify  the  partnership  taxable 
year  to  which  the  election  applies;  and 

(v)  Be  signed  by  the  partner  making 
the  election. 

(e)  Effective  date.  This  section  applies 
with  respect  to  any  claim  described  in 
paragraph  (a)  of  this  section  that  is  filed 
on  or  after  October  4,  2001.  For  claims 
filed  prior  to  October  4,  2001.  see 

§  301.6231(c)-2T  contained  in  26  CFR 
part  1,  revised  April  1,  2001, 

§301 .6231  (c>-2T    [Removed] 

Par.  42a.  Section  301.6231(c}-2T  is 
removed. 

Par.  43.  Section  301.6231(c)-3  is 
added  to  read  as  follows: 
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§  301 .6231  (c)-3    Limitation  on  applicability 
of  §§301.6231(c)-4  through  301 .6231  (c)-8. 

(a)  In  general.  A  provision  of 

§§  301. 6231(cM  through  301.6231(c)-8 
shall  not  apply  with  respect  to 
partnership  items  arising  in  a 
partnership  taxable  year  if,  as  of  the  date 
on  which  those  items  would  otherwise 
begin  to  be  treated  as  nonpartnership 
items  under  that  provision — 

(1)  A  notice  of  final  partnership 
administrative  adjustment  with  respect 
to  those  items  has  been  mailed  to  the  tax 
matters  partner;  and 

(2)  Either— 

(i)  The  period  during  which  an  action 
with  respect  to  that  final  partnership 
administrative  adjustment  may  be 
brought  under  section  6226  has  expired 
and  no  such  action  has  been  brought;  or 

(ii)  The  decision  of  the  court  in  an 
action  brought  under  section  6226  with 
respect  to  that  final  partnership 
administrative  adjustment  has  become 
final. 

(b)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  vears  beginning  prior  to  October  4. 
2001.  see  §  301, 6231(c)-3T  contained  in 
26  CFR  part  1,  revised  April  1.  2001. 

§301 .6231  (c)-3T    [Removed] 

Par.  43a.  Section  301.6231(c)-3T  is 
removed. 

Par.  44.  Section  301.6231(c)-4  is 
added  to  read  as  follows: 

§  301 .6231  (c>-4    Termination  and  jeopardy 
assessment. 

(a)  In  general.  The  treatment  of  items 
as  partnership  items  with  respect  to  a 
partner  against  whom  an  assessment  of 
income  tax  under  section  6851 
fterraination  assessment)  or  section 
6861  (jeopardy  assessment)  is  made  will 
interfere  with  the  effective  and  efficient 
enforcement  of  the  internal  revenue 
laws.  Accordingly,  partnership  items  of 
such  a  partner  arising  in  any 
partnership  taxable  year  ending  with  or 
within  the  partner's  taxable  year  for 
which  an  assessment  of  income  tax 
under  section  6851  or  6861  is  made 
shall  be  treated  as  nonpartnership  items 
as  of  the  moment  before  such 
assessment  is  made. 

[b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4, 
2001.  see  §  301. 6231(c)-4T  contained  in 
26  CFR  part  1 ,  revised  April  1 ,  2001 

§301 .6231  (cMT    [Removed] 

Par.  44a.  Section  301.6231(c)-4T  is 
removed. 

Par.  45.  Section  301.6231(c}-5  is 
added  to  read  as  follows: 


§301 .6231  (c>-5    Criminal  Investigations. 

(a)  In  general  The  treatment  of  items 
as  partnership  items  with  respect  to  a 
partner  under  criminal  investigation  f(ir 
violation  of  the  internal  revenue  laws 
relating  to  income  tax  will  interfere  with 
the  effective  and  efficient  enforcement 
of  the  internal  revenue  laws. 
Accordingly,  partnership  items  of  such 
a  partner  arising  in  any  partnership 
taxable  year  ending  on  or  before  the  last 
day  of  the  latest  taxable  year  of  the 
partner  to  which  the  t:riminal 
investigation  relates  shall  be  treated  as 
nonpartnership  items  as  of  the  date  on 
which  the  partner  is  notified  that  the 
partner  is  the  subject  of  a  criminal 
investigation  and  written  notification  is 
sent  by  the  Internal  Revenue  Service 
that  the  partner's  partnership  it^ms 
shall  be  treated  as  nonpartnership  items. 
The  partnership  items  of  a  partner  who 
is  notified  that  the  partner  is  the  subject 
of  a  criminal  investigation  shall  not  be 
treated  as  nonpartnership  items  under 
this  section  unless  and  until  such 
partner  is  sent  written  notifuation  from 
the  Internal  Revenue  Senice  of  such 
treatment 

(b)  Effective  date  Thi^  set  tirm  is 
applicable  to  partnership  taxable  vear*; 
beginning  on  or  after  October  4.  2001 
For  vears  beginning  prior  to  October  4, 
2001.  see  §301. 6231(c)- .ST  contained  in 
26  CFR  part  1 .  revised  April  1 ,  2001 

§301 .6231  (c)-5T    [Removed] 

Par.  45a.  Section  301.6231(c)-5Tis 
removed. 

Par.  46.  Section  301 .6231  (c)-6  is 
added  to  read  as  follows: 


§301 .6231  (c)-6 
income. 


Indirect  method  of  proof  of 


(a)  In  general  The  treatment  of  items 
as  partnership  items  with  respect  to  a 
partner  whose  taxable  income  is 
determined  by  use  of  an  indirect 
method  of  proof  of  income  will  interfen 
with  the  effective  and  efficient 
enforcement  of  the  internal  revenue 
laws.  Accordingly,  partnership  items  of 
such  a  partner  arising  in  an\ 
partnership  taxable  year  ending  on  or 
before  the  last  day  of  the  taxable  year  of 
the  partner  for  which  a  deficienc\ 
notice  based  upon  an  indirect  method  of 
proof  of  income  is  mailed  to  the  partner 
shall  be  treated  as  nonpartnership  items 
as  of  the  date  on  which  that  deficiency 
notice  is  mailed  to  the  partner 

(h)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
2001.  see  §  301. 6231(c)-6T  contained  m 
26  CFR  part  1.  revised  April  1    2001 


§301 .6231  (c)-6T    [Removed] 

Par.  46a.  .Seition  :<()!  h231(c>-€Ti8 
removed 

Par.  47.  .Section  301  6231(cl-7  is 

added  to  read  as  follows 

§301.6231(c>-7     Bankruptcy  and 
receivership 

(a)  Bankrupt!  v    Thi'  treatment  of 
items  as  partnership  items  with  respect 
to  a  partner  named  as  a  debtor  in  a 
bank.ru pt(\  proceeding  will  interfere 
with  the  effective  and  efficient 
enforcement  of  thf^  internal  revenue 
laws.  According]'*    [.irliiership  items  of 
such  a  partner  arising  in  any 
partnership  taxable  year  ending  on  or 
before  the  last  day  of  the  latest  taxable 
year  of  the  partner  with  respect  to 
which  the  United  States  could  file  a 
claim  for  income  tax  due  in  the 
bankxuptrv  proceeding  shall  be  treated 
as  nonpartnership  items  as  of  the  date 
the  petition  naming  the  partner  as 
debtor  is  filed  in  bankruptcy. 

(b)  Receivership.  The  treatment  of 
items  as  partnership  items  with  respect 
to  a  partner  for  whom  a  receiver  has 
been  appointed  in  any  receivership 
proceeding  before  any  court  of  the 
United  States  or  of  any  State  or  the 
District  of  Columbia  will  interfere  with 
the  effecti\(  .uid  efficient  enforcement 
of  the  interndl  revenue  laws. 
Aciordingh    partner^hii^  items  of  such 
d  partner  arising  in  nii\  p.ir'nership 
taxable  vear  ending  on  fir  before  the  last 
day  of  the  latest  taxable  vear  of  the 
partner  with  respet  t  to  \vhh:h  the 
United  Stntes  ( ould  file  a  claim  for 
income  tax  due  in  the  receivership 
proceeding  shall  \>v  tre.iteii  ,is 
nonpartnership  items  as  of  the  date  a 
rei  eiver  is  appointed  in  any 
receivership  proceeding  before  any 
court  of  the  United  States  or  of  any  State 
or  the  District  of  Columbia. 

(c)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  vears  beginning  prior  to  October  4. 
2001 .  see  «?  301  6231(c)-7T  contained  in 
2h  CFR  part  1    revised  April  1.  2001. 

§301 .6231  (c)-7T     [Removed] 

Par.  47a.  .Settioii  .JOi  6231(c)-7T  is 
removed 

Par  48.  .Se(  tion  301.6231(c)-a  is 

added  t(i  rertd  .is  follows- 

§301. 6231  (c>-8    Prompt  assessment. 

(a)  In  general  The  treatment  of  items 
as  partnership  itenT.  with  resfxHt  to  a 
partner  on  whose  behalf  a  request  for  a 
prompt  assessment  of  tax  under  section 
fi5ni(d)  is  filed  will  interfere  with  the 
effective  and  etfi(  lent  enforcement  of 
the  internal  revenue  laws  Accordingly, 
partnership  items  of  such  a  partner 
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arising  in  any  partnership  taxable  year 
ending  with  or  within  any  taxable  year 
of  the  partner  with  respect  to  which  a 
request  for  a  prompt  assessment  of  ta.\ 
is  filed  shall  be  treated  as 
nonpartnership  items  as  of  the  date  that 
the  request  is  filed. 

fb)  Effective  date  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 
For  years  beginning  prior  to  October  4. 
2001.  see  §  30 1.62 3  l(c)-8T  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§301 .6231  (c)-8T    [Removed] 

Par.  48a.  Section  301.6231(c)-8T  is 
removed. 

Par.  49.  Section  301  6231(d)-l  is 
added  to  read  as  follows: 

§  301 .6231  (d)-1    Time  for  determining 
profits  interest  of  partners  for  purposes  of 
sections  6223(b)  and  6231(a)<11)- 

(a)  Partner  owns  interest  at  close  of 
year.  For  purposes  of  section  6223(b) 
(relating  to  special  rules  for  partnerships 
with  more  than  100  partners)  and 
section  6231(a)(ll)  (relating  to  5-percent 
groups),  except  as  otherwise  provided  in 
this  section,  the  profits  interest  held  by 

a  partner,  directly  or  indirectiv  through 
one  or  more  pass-thru  partners,  in  a 
partnership  (the  source  partnership)  to 
which  subchapter  C.  of  chapter  63  of  the 
Internal  Revenue  Code  applies  .shall  be 
determined  at  the  close  of  the  source 
partnership's  taxable  year. 

(b)  Partner  does  not  own  interest  at 
close  of  year  If  the  entire  direct  and 
indirect  interest  of  a  partner  in  a  source 
partnership  is  terminated  by  virtue  of  a 
disposition  bv  such  partner  of  such 
interest  (or  by  virtue  of  the  disposition 
of  an  interest  held  by  one  or  more  pass- 
thru  partners  through  which  the  partner 
holds  an  interest),  then  the  profits 
interest  of  such  partner  in  the  source 
partnership  shall  be  measured  as  of  the 
moment  before  the  disposition  causing 
such  termination  The  preceding 
sentence  shall  not  apply  with  respect  to 
a  termination  if  stibsequent  to  such 
termination  and  before  the  close  of  the 
source  partnership's  taxable  year  the 
partner  acquires  a  direct  or  indirect 
interest  in  the  source  partnership 

(c)  Disposition  of  last  remaining 
portion  of  interest  is  disposition  of 
entire  interest.  If  a  partner  (or  a  pass- 
thru  partner  through  which  a  partner 
holds  an  interest)  makes  several  partial 
dispositions  of  an  interest  in  a  source 
partnership  during  a  taxable  year  of  the 
source  partnership,  paragraph  (b)  of  this 
section  will  apply  with  respect  to  the 
disposition  which  causes  a  termination 
of  the  partner's  entire  direct  and 
indirect  interest  in  the  source 
partnership. 


(d)  No  profits  interest  in  certain  cases. 
If- 

( 1 1  The  interest  of  a  partner  in  a 
partnership  is  entirely  disposed  of 
before  the  close  of  the  taxable  year  of 
the  partnership:  and 

(2)  No  items  of  the  partnership  for 
that  taxable  year  are  required  to  be  taken 
into  account  by  the  partner,  then  that 
partner  has  no  profits  interest  in  the 
partnership  for  that  taxable  year. 

(e)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples.  Assume  in  all 
examples  that  there  have  been  no 
reacquisitions  prior  to  the  close  of  the 
source  partnership's  taxable  year.  The 
examples  are  as  follows: 

Example  ?   B  hold.s  an  interest  in 
partnership  P  tiirougii  T.  h  pass-thru  partner. 
P  uses  a  fiscal  year  ending  June  .30  as  P's 
taxable  year:  B  and  T  use  the  calendar  year 
as  the  taxable  year.  As  of  the  close  of  P's 
taxable  year  ending  lune  .30.  2002.  T  holds 
an  interest  in  P  and  B  holds  an  interest  in  P 
through  T.  The  profits  interest  held  bv  B  in 
P  through  T  for  that  year  is  determined  as  of 
lune  to,  2002. 

Example  2.  Assume  the  same  facts  as  in 
Example  I.  except  that  B  sold  the  entire 
interest  that  B  held  in  P  through  T  on 
November  5.  2001.  The  profits  interest  held 
by  B  in  P  through  T  for  P's  taxable  vear 
ending  |une  30.  2002.  is  determined  as  of  the 
moment  before  the  sale  on  N(ivember  5.  2001 

Example  J.  C  holds  an  interest  in 
partnership  P  through  T.  a  pass-thru  partner 
C,  P,  and  T  all  use  the  c  alendar  veur  as  the 
taxable  year.  T  disposes  of  T's  interest  in  P 
on  June  5.  2002.  The  profits  interest  held  by 
C  in  P  through  T  for  2002  is  determined  as 
of  the  moment  before  the  disposition  on  lune 
5,  2002. 

Example  4.  Assume  the  same  fai  ts  as  in 
Example  3.  except  that  C  sold  C's  entire 
interest  in  T  (and.  therefore.  C%  entire 
interest  that  C  held  in  P  through  T)  on  March 
1.5.  2002.  The  profits  interest  held  by  C  in  P 
through  T  for  2002  is  determined  as  of  the 
moment  before  the  sale  on  Manh  1,t.  2002. 

Example  .5  On  January  1.  2002.  D  held  a 
2  percent  profits  interest  in  partnership  P. 
Both  D  and  P  use  the  calendar  vear  as  the 
taxable  year.  On  August  1,  2002.  D  transfers 
three-fourths  of  D's  profits  interest  in  P  to  E 
On  September  1.  2002.  I)  sells  D's  remaining 
.5  percent  profits  interest  in  P  to  F.  For 
purposes  of  ,sec:tions  6223(b)  and  6231(a)(ll). 
D  had  a  .5  percent  profits  interest  in  P  for 
2002. 

Example  6.  Assume  the  same  farts  as  in 
Example  5,  except  that  on  lanuarv  1.  2002. 
D  also  held  a  1  percent  profits  interest  in 
partnership  P  through  T.  a  pass-thru  partner 
which  also  uses  the  calendar  year  as  the 
taxable  year  In  addition  to  the  sale  to  E  on 
August  1 ,  2002.  U  sold  a  portion  of  D's 
interest  in  T  on  December  1.  2002,  such  that 
after  the  sale,  D  held  a  2  percent  profits 
interest  in  P  thr'iugh  T  D  made  no  other 
transfers  of  interests  in  either  P  or  T.  For 
purposes  of  sections  fS223(bJ  and  fi231(a)(ll), 
D  had  a  .7  percent  profits  interest  in  P  for 
2002. 


(f)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001. 
For  years  beginning  prior  to  October  4, 
2001,  see  §301,6231(d)-lT  contained  in 
26  CFR  part  1.  revised  April  1,  2001. 

§301 .6231  (d)-1T    [Removed] 

Par.  49a.  Section  301.6231(d)-lT  is 
removed. 

Par.  50.  Section  301.6231(e)-l  is 
added  to  read  as  follows: 

§  301 .6231  (e>-1     Effect  of  a  determination 
with  respect  to  a  nonpartnership  item  on 
the  determination  of  a  partnership  item. 

(a)  In  general.  The  determination  of 
an  item  after  it  has  become  a 
nonpartnership  item  with  respect  to  a 
partner  is  not  controlling  in  the 
determination  of  that  item  with  respect 
to  other  partners.  Thus,  for  example,  the 
determination  by  a  court  in  a  separate 
proceeding  relating  to  a  partner  that  a 
certain  partnership  expenditure  was 
deductible  does  not  bind  either  the 
Internal  Revenue  Service  or  the  other 
partners  in  a  later  partnership  or  other 
proceeding, 

(b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001 . 
For  years  beginning  prior  to  October  4, 
2001 ,  see  §  301 .6231  (e)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§301 .6231  (e)-1T    [Removed] 

Par.  50a.  Section  301.6231(e)-lT  is 
removed. 

Par.  51.  Section  301.6231(e)-2  is 
added  to  read  as  follows: 

§  301 .6231  (e)-2    Judicial  decision  not  a  bar 
to  certain  adjustments. 

(a)  In  general.  A  court  decision  with 
respect  to  a  partner's  income  tax 
liability  attributable  to  nonpartnership 
items  shall  not  be  a  bar  to  further 
proceedings  with  respect  to  that 
partner's  income  tax  liability  if  that 
partner's  partnership  items  become 
nonpartnership  items  after  the 
appropriate  time  to  include  such 
nonpartnership  items  in  the  earlier 
court  proceeding  has  passed.  Thus,  the 
Internal  Revenue  Service  could  issue  a 
later  deficiency  notice  for  the  same 
taxable  year  with  respect  to  that  partner 
or  that  partner  could  bring  a  refund  suit 
with  respect  to  those  items  that  have 
become  nonpartnership  items, 

(b)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
beginning  on  or  after  October  4,  2001, 
For  years  beginning  prior  to  October  4, 
2001,  see  §301, 6231{e)-2T  contained  in 
26  CFR  part  1,  revised  April  1.  2001. 
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§301 .6231  (e)-2T    [Removed] 

Par.  51a.  Section  301.6231(e}-2T  is 
removed. 

Par.  52.  Section  301.6231(0-1  is 
added  to  read  as  follows: 

§  301 .6231  (f>-1     Disallowance  of  losses  and 
credits  In  certain  cases. 

(a)  Application  of  section.  This 
section  applies  if — 

(1)  A  partnership,  whether  domestic 
or  foreign,  that  is  required  to  fde  a 
return  under  section  6031  for  a  taxable 
vear  fails  to  file  the  return  within  the 
time  prescribed;  and 

(2^  At  any  time  after  the  close  of  that 
taxable  year,  either — 

(i)  The  tax  matters  partner  of  that 
partnership  resides  outside  the  United 
States;  or 

(ii)  The  books  and  records  of  that 
partnership  are  maintained  outside  the 
United  States. 

(b)  Computational  adjustment 
permitted  if  return  is  not  filed  after 
mailing  of  notice.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section,  if — 

(1)  This  section  applies  with  respect 
to  a  partnership  for  a  partnership 
taxable  year; 

(2)  The  Internal  Revenue  Service 
mails  notice  to  a  partner  that  the  losses 
and  credits  arising  from  that  partnership 
for  that  year  will  be  disallowed  to  that 
partner  unless  the  partnership  files  a 
return  for  that  year  within  60  days  after 
the  date  on  which  the  notice  is  mailed; 
and 

(3)  The  partnership  fails  to  file  a 
return  for  that  year  within  that  60-day 
period,  the  Internal  Revenue  Service 
mav.  without  conducting  a  partnership- 
level  proceeding,  mail  a  notice  of 
computational  adjustment  to  that 
partner  to  reflect  the  disallowance  of 
any  loss  (including  a  capital  loss)  or 
credit  arising  from  that  partnership  for 
that  year. 

(c)  Restriction  on  notices  under 
paragraph  (bj  of  this  section.  Neither  the 
notice  referred  to  in  paragraph  (b)(2)  of 
this  section  nor  the  notice  of 
computational  adjustment  referred  to  in 
paragraph  (b)  of  this  section  may  be 
mailed  on  a  day  on  which — 

(1 )  The  tax  matters  partner  of  the 
partnership  resides  within  the  United 
States;  and 

(2)  The  books  and  records  of  the 
partnership  are  maintained  within  the 
United  States.  Thus,  if  this  section 
applies  with  respect  to  a  partnership  for 
a  taxable  year  solely  because  the  tax 
matters  partner  of  that  partnership 
resided  outside  the  United  States  for  a 
period  after  the  close  of  that  taxable  year 
and  the  tax  matters  partner  later  takes 
up  residence  within  the  United  States. 


no  notice  may  be  mailed  under 
paragraph  (b)  of  this  section  while  the 
tax  matters  partner  resides  within  the 
United  States. 

(d)  No  disallowance  m  certain 
circumstances.  If  the  person  to  whom 
the  notice  referred  to  in  paragraph  (b)(2) 
of  this  section  is  mailed  establishes  to 
the  satisfaction  of  the  Internal  Revenue 
Service — 

(1)  That  the  losses  and  credits  arising 
from  the  partnership  for  the  year  are 
proper;  and 

(2)  That  the  partner  has  made  a  good 
faith  effort  to  have  the  partnership  file 
the  required  return;  the  Internal 
Revenue  Service  may  allow  the  losses 
and  credits  in  whole  or  in  part 

(e)  Effective  date.  This  section  is 
applicable  to  partnership  taxable  years 
begirming  on  or  after  October  4.  2001 
For  years  beginning  prior  to  October  4. 
200i.see  §  301. 6231(f)-lT  contained  in 
26  CFR  part  1.  revised  April  1.  2001. 

§  301 .6231  (f)-1  T    [Removed] 

Par.  52a.  Section  301.6231(f}-lT  is 
removed. 

Par.  53.  Section  301  6233-1  is  added 
to  read  as  follows: 

§  301 .6233- 1     Exten sion  to  entities  fi II ng 
partnership  returns. 

(a)  Entities  filing  a  partnership  return 
Except  as  provided  in  paragraph  (c)(1) 
of  this  section,  the  provisions  of 
subchapter  C  of  chapter  63  of  the 
Internal  Revenue  Code  (subchapter  C) 
and  the  regulations  thereunder  shall 
apply  with  respect  to  any  taxable  year 
of  an  entity  for  which  such  entity  files 
a  partnership  return  as  well  as  to  sue  h 
entity's  items  for  that  taxable  year  and 
to  any  person  holding  an  interest  in 
such  entity  at  any  time  during  that 
taxable  year.  Any  final  partnership 
administrative  adjustment  or  judicial 
determination  resulting  from  a 
proceeding  under  subchapter  C"  with 
respect  to  such  taxable  year  may  include 
a  determination  that  the  entity  is  not  a 
partnership  for  such  taxable  year  as  well 
as  determinations  with  respect  to  all 
items  of  the  entity  that  would  be 
partnership  items,  as  defined  in  section 
6231(a)(3)  and  the  regulations 
thereunder,  if  such  entity  had  been  a 
partnership  in  such  taxable  year 
(including,  for  example,  any  amounts 
taxable  to  an  entity  determined  to  be  an 
association  taxable  as  a  corporation). 
For  example,  a  final  determination 
under  subchapter  C  that  an  entity  that 
filed  a  partnership  return  is  an 
association  taxable  as  a  corporation  will 
serve  as  a  basis  for  a  computational 
adjustment  reflecting  the  disallowance 
of  any  loss  or  credit  claimed  by  a 


purported  partner  with  respect  to  that 
entity. 

(b)  Partnership  return  filed  but  no 
entity  found  i<i  exist —  Paragraph  (a)  of 
this  section  shall  apply  where  a 
partnership  return  is  filed  for  a  taxable 
year  but  it  is  determined  that  there  is  no 
entity  for  such  taxable  year.  For 
purposes  of  apph  ini;  paragraph  (a)  of 
this  section,  the  partnership  return  shall 
be  treated  as  if  it  were  filed  by  an  entity. 
Hdwever.  anv  final  partnership 
administratn  e  adiustment  or  judicial 
determinatmn  resulting  from  a 

priK  eeding  under  subchapter  C  with 
respect  to  such  taxable  year  may  also 
include  a  determination  that  there  is  no 
entity  for  such  taxable  year. 

(c)  Exceptions  Paragraph  (a)  of  this 
section  shall  not  apply  to — 

(1 )  Entities  for  anv  taxable  year  in 
whic  h  such  entity  would  be  excepted 
from  the  provisions  of  subchapter  C  of 
the  Internal  Revenue  Code  under 
section  6231(a)(l)fB)  and  the  regulations 
thereunder  (relating  to  the  exception  for 
small  partnerships)  if  such  entity  were 

a  partnership  for  such  taxable  year;  and 

(2)  Entities  for  anv  taxable  year  for 
which  a  partnership  return  was  filed  for 
the  sole  purpose  of  mc*king  the  election 
(ies(  nbed  in  section  761(a). 

id)  Effective  dates  This  section  is 
applicable  to  [partnership  taxable  years 
beginning  on  or  after  October  4.  2001. 
For  years  beginning  prior  to  October  4, 
2001    see  §  301  6233-lT  contained  in  26 
CFR  part  1,  revised  April  1    20ni 

§301.6233-11    [Removed] 

Par.  53a.  t>ecUon  j01,b233-lT  is 
removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  54.  The  authority  for  Part  602 
(  ontiniies  tn  read  as  follows: 

Aiiliionty:  26  U.S.C.  7805 

Par.  55.  Section  602.101,  paragraph 

(h)  IS  amended  bv  removing  the  entries 
for    301  6222(a)-2T'",  ••301.6222(b)- 
IT'      ■301.6222(b}-2T",  ••301  R222(b}- 
3T",  ■■301.6227(b)-lT",  an(i  ...iding  the 
following  entrie'.  In  the  table  in 
numerical  urder 

§602.101     OMB  Control  numbers. 
•  «  •  •  « 

(b)*   •   • 


CFR  pari  or  section  where 
identified  and  descntied 


Current 

OMB  control 

No. 


301  6222(a»-2    1545-0790 

301  6222(bt-i     1545-0790 


I 
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CFR  pari  or  section  where 
identified  and  described 


Current 

0MB  controi 

No 


301  6222(b)-2    1543-0790 

301  6222(bi-3    1545-0790 

301  6223(b)- 1    1545-O790 

301  6223(ci-l     1545-0790 

301  6223(e)-2   1545-0790 

301  6223(g)-l     1545-O790 

301  6223(ri|-i       1545-0790 

301  6224(b)- 1      '545-0790 

301  6224(0-1     1545-0790 

301  6224(ch3  1545-0790 

301  6227(C)-1  1545-^3790 

301  6227(d)-1    1545-0790 

301  6229(b)-2     1545-0790 

301  6230(b)-1      1545-0790 

301  6230(e)-1      1545-0790 

301  6231  iaj(l)-1   1545-0790 

•  •  *  •  • 

301  6231(C)-1  1545-0790 

•  •  *  •  • 

3016231(0-2     1545-0790 


Robert  t.  VVenzel.  | 

Df'puty  Commissioner  of  Internal  Revenue 
Senice. 

Approved:  September  20.  2001. 

Mark  Weinberger 

,^!..^;^/a;)(  SfiTftan,  of  the  Treasun' 

|FR  Dor  01-24517  Filed  10-.3-01;  8:45  ami 

BILLING  CODE  ««3O-0i-P  I 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alconol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-468:  Re:  Notice  No.  910) 
RIN:  1512-AA07  | 

Realignment  of  the  Alexander  Valley 
and  Dry  Creek  Valley  Vlticultural  Areas 
(2000R-298P) 

agency:  Burf'au  of  .Mcohnl  Tnbacco 
and  Firearm.s  (.^TF).  Trpasun 
ACTION:  Treasury  decision,  final  rule. 


summary:  This  Trpasury  decision 
realigns  a  boundary  line  betuffn  the 
Alexander  Valley  and  the  Dr\'  Creek 
Valley  viticultural  areas,  located  in 
northern  Sonoma  Clountv.  Cdlifornia 
This  realignment  is  a  result  of  a  petition 
submitted  by  E.  &  !  Gallo  VVinerv 
EFFECTIVE  DATE:  Effective  December  3. 
2001 

FOR  FURTHER  INFORMATION  CONTACT:  , 

Nancy  Sutton,  Specialist,  Regulations 
Division  (San  Francisco.  C^A).  Bureau  of 
Alcohol,  Tobacc:o  and  Firearms.  221 


Main  Street,  11th  Floor.  San  Francisco, 
(:,-\  (415)  447-5192- 

SUPPI  FMENT4RY  INFORMATION: 

1 .  Background  on  Viticultural  Areas 

What  Is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

ATF  published  Treasury  Decision 

\TF-53  (41  FR  37672.  54624)  on 
.\ugust  23,  1978,  This  decision  re%nsed 
the  regulations  in  27  CFR  part  4, 
Labeling  and  Advertising  of  Wine,  to 
allow  the  establishment  of  definitive 
X  iticultural  areas.  The  regulations  allow 
the  name  of  an  appro\ed  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  On  October  2.  1979, 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692).  which  added  27  CFR 
part  9.  American  Viticultural  Areas,  for 
the  listing  of  approved  American 
viticultural  areas,  the  names  of  which 
may  be  used  as  appellations  of  origin. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

An  American  viticultural  area  is  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features. 
Viticultural  features  such  as  soil. 
climate,  elevation,  topographw  etc.. 
distinguish  it  from  surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape-growing  region 
as  a  viticultural  area.  The  petition 
should  include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
'he  area  specified  in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  thi-  petition: 

•  Eviden(-f'  r>'lating  to  the 
geographical  characteristics  (climate. 
soil,  elevation,  physical  features,  etc.) 
that  distinguish  thf  viticultural  features 
of  the  proposed  area  from  surrounding 
areas; 

•  .\  description  of  the  specific 
boundaries  of  the  vitu.ultural  area, 
based  on  features  that  can  be  found  on 
United  States  Geological  Survey 
(U.S.G.S  J  maps  of  the  largest  applicable 
scale:  and 

•  A  copy  (or  copies)  of  the 
appropriate  U  S  G  S  map(s)  with  the 
boundaries  prominently  marked. 


2.  Rulemaking  Proceeding 

Realignment  of  the  Alexander  Valley 
and  Dry  Creek  Valley  Viticultural  Areas 
Petition 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  received  a  petition  from 
E.  &  ].  Gallo  Winery  proposing  the 
revision  and  realignment  of  a  common 
boundary  line  between  the  Alexander 
Valley  and  the  Dry  Creek  Valley 
viticultural  areas,  located  in  northern 
Sonoma  County.  California.  This 
petition  proposed  realigning 
approximately  410  acres  from  the  Dry 
Creek  Valley  area  to  the  Ale.xander  " 
Valley  area.  The  original  petitions  for 
these  areas  incorporated  U.S.G.S. 
mapping  section  lines  to  define  the 
boundary  of  this  realignment  area.  To 
re-define  the  boundary-  line,  the 
petitioner  used  geographic  and  climatic 
features. 

The  petitioner  indicated  that  a  small 
section  of  the  boundary  between  the 
established  Alexander  Valley 
viticultural  area.  27  CFR  9.53.  and  Dry 
Creek  Valley  viticultural  area.  27  CFR 
9.64.  should  be  modified.  The  petition 
stated  that  the  original  boundar\ 
ignored  distinctive  geographic  features, 
climatic  differences  and  it  now  divides 
several  vineyards.  The  original 
boundarv  line,  in  sections  4  and  5  of 
T.IO  N.  R.IO  W.  of  the  Geyserville 
Quadrangle.  California.  Sonoma  Co..  7.5 
Minute  Series  (Topographic).  1955. 
U.S.G.S.  map.  was  defined  primarily  by 
the  mapping  section  lines.  According  to 
the  petitioner,  there  were  no  vineyards 
along  this  boundary  section  at  the  times 
the  boundary  line  was  petitioned  and 
approved,  in  1983  for  Dr\  Creek  Valley 
and  1984  for  Alexander  Valley. 

The  petitioner  provided  a  Geyser^-ille 
Quadrangle.  California.  Sonoma  Co..  7.5 
Minute  Series  (Topographic).  1955. 
U.S.G.S.  map  as  evidence  of  a 
significant  ridgeline  along  the  proposed 
boundary'  line.  This  ridgeline  defines 
the  watershed  dividing  point  between 
the  Dry-  Creek  Valley  and  Alexander 
Valley  viticultural  areas.  With  the 
original  boundary  line,  both  the  Dutcher 
Creek  and  Gill  Creek  watersheds  are  in 
the  Dry  Creek  Valley  area  but  drain  into 
different  viticultural  areas.  The  Gill 
Creek  watershed,  to  the  east  of  the 
ridgeline.  drains  east  and  crosses  the 
boundary'  line  into  the  Alexander  Valley 
area.  The  Dutcher  Creek  Planning 
Watershed,  to  the  west  of  the  ridgeline, 
drains  into  Dry  Creek,  staying  in  the  Dry 
Creek  Valley  area.  The  realignment  will 
put  the  Gill  Creek  watershed  into  the 
Alexander  Valley  area,  where  it  drains, 
and  will  keep  the  Dutcher  Creek 
watershed  within  the  Dry  Creek  Valley 
area. 
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The  petitioner  provided  a  chart  of 
growing  degree  days  for  five  vinevards 
in  the  Dry  Creek  Valley  and  Alexander 
Valley  viticultural  areas.  This  chart 
indicates  that  the  Dry  CreeT  Vallev 
viticultural  area  is  generally  cooler  than 
sites  in  the  Alexander  Valley 
viticultural  area.  The  climate  of  the 
realigned  area  more  closely  reflects  the 
warmer  Alexander  Valley  than  the 
cooler  Dry  Creek  Valley. 

3.  Notice  of  Proposed  Rulemaking 

A  Notice  of  Proposed  Rulemaking. 
Notice  No.  910.  was  published  in  the 
Federal  Register  on  February  5.  2001 
(66  FR  8925).  requesting  comments  from 
all  interested  persons  concerning  the 
realignment  of  these  viticultural  areas 
be  received  by  April  6.  2001.  ATF 
received  no  comments  concerning  this 
proposal 

4.  Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule^ 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  44  IJ.S.C. 
chapter  35.  and  its  implementing 
regulations.  5  CFR  part  1320.  do  not 
apph  to  this  rule  because  no 
requirement  to  collect  information  is 
imposed. 

How  Does  the  Regulator,-  Flexihilitv  Act 
Apply  to  This  Final  Rule':' 

These  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
ATF  does  not  wish  to  give  the 
impression  that  by  approving  the 
realignment  of  a  boundary  line  between 
the  Alexander  Valley  and  Dr>-  Creek 
Valley  viticultural  areas  it  is  endorsing 
wine  produced  in  the  area.  The 
realignment  of  these  two  viticultural 
areas  merely  allows  the  wineries  in 
these  areas  to  more  accurately  describe 
the  origin  of  their  wines  to  consumers, 
and  helps  consumers  identif\'  the  wines 
they  purchase.  Thus,  any  benefit 
derived  from  the  use  and  reputation  of 
a  viticultural  area  name  is  the  result  of 
the  proprietor's  own  efforts  and 
consumer  acceptance  of  wines  from  that 
area. 

The  final  rule  is  not  expected  (1)  to 
have  significant  secondary,  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  (2)  to  impose,  or  otherw-ise 
cause  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  No  new 
requirements  are  imposed.  Accordingly. 
a  regulatory  flexibility  analysis  is  not 
required. 


Is  This  a  Significant  Regukitnr\-  A(  timi 
as  Defined  bv Executive  Order  12866'' 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatorx 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

5.  Drafting  Information 

The  principal  author  of  this  dni  uni>'ii! 
is  Nancy  .Sutton.  Regulation^  Du  ision 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

List  of  Subjects  in  27  CFR  Part  9 

Wine 

Authority  and  Issuance 

Title  27.  C.ndc  of  Federal  Regulation'-, 
part  9.  American  Viticultural  Areds.  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  Thf  authority  citation 
for  part  'A  continues  to  read  as  follows: 

.Authority:  (27  U.S.C.  205). 

Subpart  C— Approved  American 
Viticultural  Areas 

Par.  2.  Section  9,53  is  amended  by 
revising  paragraph  (c)(6)  and  removing 
and  reviewing  paragraph  {c}(7)  as 
follows: 

§9.53    Alexander  Valley. 
It         *         *         *         * 

(c)  Boundaries    '    '    * 

(6)  Then  southeasterK  in  a  straight 
line  approximately  1 1.000  feet  (closely 
following  the  ridge  line)  to  the 
northwest  corner  of  Section  10,  T.  10  N.. 
R,  10  \V  on  the  Geyser\  ille  Quadrangle 
map; 

(7) (Reserved) 


Par.  3.  Section  9.64  is  amendeci  b\ 
revising  paragraphs  (r)  introduttors  text 
and  (c)(1)  to  read  as  follows: 

§9.64    Dry  Creek  Valley. 

***** 

(c)  Boundaries  The  Dr\  fxeek  Va!le\ 
viticultural  area  is  located  in  north 
central  Sonoma  County.  California 
From  the  beginning  point.  Iving  at  the 
intersection  of  latitude  line  38  degrees 
45  minutes  and  the  northwest  corner  of 
Section  5.  T.  10  N  .  R   10  W  on  the 
"Geyserville  Quadrangle  ■  ma()  tln' 
boundar\'  runs — 

(1)  Southeasterly  in  a  straight  lint' 
approximately  11.000  feet  (closely 
following  the  ridge  line)  to  the  northeast 
corner  of  Section  9.  T,  10  N..  R   10  \V  . 


Signed;  July  27,  2001. 
Bradley  A   Kui  kles. 
Directoi . 

Approved:  August  31,  2001. 
Timothy  E.  Skud. 
Acting  Deputy  Assistant  Secretary 
IRegulaton:  Tanfffr  Trade  Enforcement). 
[FR  Doc.  01-24903  Filed  10-3-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Pan  160 


[USCG-2001- 10689] 
RIN  2115-AG24 

Temporary  Requirements  for 
Notification  of  Arrival  In  US  Ports 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule:  request  for 

comments. 

SUMMARY:  To  ensure  public  safety  and 
security  and  to  ensure  the  uninterrupted 
flow  of  commerce,  the  Coast  Guard  is 
temporarily  changing  notification 
requirements  for  vessels  bound  for  or 
departing  from  U.S.  ports.  This  rule 
temporarily  lengthens  the  usual 
notification  period  from  24  to  96  hour' 
prior  to  port  entry,  requires  submission 
of  reports  to  a  central  national 
clearinghouse,  suspends  exemptions  for 
vessels  operating  in  compliance  with 
the  Automated  Mutual  Assistance 
Vessel  Rescue  System,  for  some  vessels 
operating  on  the  Great  Lakes,  and 
vessels  on  si  )iiii  :.   ;  Mutes,  and 
requires  infrirnidti   n  dt)out  persons 
onb  ar  i  these  vessels.  These  changes 
are  necessary  to  ensure  receipt  of 
comprehensive  and  timely  information 
on  vessels  enti niii:  U.S.  ports.  They  will 
help  provide  bt  tier  security  information 
and  minimize  delavs  in  collecting  that 
informriti'in 

DATES:  This  tiinpurarv  final  rule  is 
effective  from  October  4.  2001  to  June 
15,  2002.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before 
Ianuar\  18    2002 
ADDRESSES:  T  >  in.ike  sure  your 
comments  and  related  material  are  not 
entered  mnrt>  than  once  in  the  docket. 
[iltMsr  Mihriiit  ilnMii  by  only  one  of  the 
fi  ilhiw m^  means: 

( 1    B\  mail  to  the  Docket  Management 
Facility  (USCG-2001-10689).  U.S. 
Department  of  Triinsportation,  room  PL- 
41)1.  40(1  S.'vi.ntt)  S'O'.t.  SW., 
W'a^hHUjtnn    i )(,  20590-0001. 

J    iJ\  liiliM'ry  to  room  PL— 401  on  the 
I'la/a  level  of  the  Nassif  Building.  400 
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Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-36f>- 
9329. 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202-493-2251 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatorv'  Affairs. 
Office  of  Management  and  Budget,  725 
17th  Street  NW  ,  Washington.  DC  2050.^. 
ATTN:  Desk  Officer,  U.S.  Coast  Guard 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL— 401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC,  between  9  am 
and  5  p.m..  Monday  through  Fridav, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:, 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
LT]G  Marcus  A.  Lines,  US  Coast  Guard 
(G-MMP).  at  202-267-6854.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard.  Chief.  Dockets.  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identifv  the  docket  number  for 
this  rulemaking  (USCG-2001-10689!. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  mav  submit  vour 
comments  and  material  by  mail,  hand 
deliver)-,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  bv 
onlv  one  means.  If  you  submit  them  by 
mail  or  hand  deliverv.  submit  them  in 


an  unbound  format,  no  larger  than  8'/2 
bv  1 1  inches,  suitable  for  copying  and 
electronic  filing  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope  We  will  consider  all 
I  omments  and  material  received  during 
the  (  omment  period.  We  may  change 
this  rule  in  view  of  them 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Dot  ket  Management 
Facilitv  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
d  later  notice  in  the  Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rulemaking,  and  the  rule  takes  effect 
immediatelv  The  changes  made  by  this 
temporary  rule  are  specificallv 
authorized  under  33  U  S.C.  1223(a)(5) 
and  1226  as  a  response  to  the  terrorist 
acts  that  occurred  on  September  11. 
2001.  and  to  prevent  similar 
occurrences  They  are  necessary  to 
ensure  receipt  of  r Dmprehensive  and 
timely  information  on  vessels  entering 
L'  S.  ports,  and  thev  will  help  provide 
better  set:uritv  information  and 
minimize  delays  in  collecting  that 
information.  Therefore,  delay  in 
implementing  these  changes  is  contrary- 
to  the  public  interest,  and  the  Coast 
Guard  finds  under  5  US.C.  553(b){B) 
and  (d)(3)  that  notice  and  comment 
rulemaking  and  advance  publication  are 
not  required 

Background  and  Purpose 

On  September  11.  2001,  terrorists 
hiiacked  four  airliners.  Three  crashed 
into  targets  in  New  York  City  and 
Washington.  Di.  The  fourth  airliner, 
although  apparently  aiming  for 
Washington,  crashed  in  Somerset 
County,  Pennsylvania.  These  attacks 
killed  thousands  of  people  and 
heightened  the  need  for  security  checks 
on  all  modes  of  travel,  particularly  those 
modes  by  which  foreign  nationals  can 
enter  the  country    In  the  maritime 
context  extra  time  it.  needed  for  security 


checks,  and  vessels  bound  for  U.S.  ports 
could  experience  delays  in  entering  port 
if  required  arrival  information  is  not 
received  early  enough.  The  information 
currently  required  on  the  notification  of 
arrival  (NOA)  does  not  provide 
sufficient  data  for  security  measures  to 
protect  our  nation's  ports  and 
waterways.  The  temporary  changes 
made  by  this  rule  will  help  provide 
better  security  information  and 
minimize  delays  in  collecting  that 
information. 

Discussion  of  Temporary  Rule 

Under  the  present  requirements  of  33 
CFR  part  160,  subpart  C,  owners,  agents, 
masters,  operators,  or  persons  in  charge 
of  vessels  bound  for  U.S.  ports  must  file 
notices  of  arrival  before  they  enter  port. 
(Persons  required  to  submit  reports  will 
hereafter  be  called  '"submitters.")  In 
general,  the  regulations  apply  to  vessels 
greater  than  300  gross  tons — and  to 
smaller  foreign  vessels  entering  the 
Seventh  Coast  Guard  District — but  there 
are  several  categories  of  exemption. 
Notices  of  arrival  are  also  required  for 
vessels  and  barges  containing  certain 
dangerous  cargo,  and  submitters  must 
file  notices  of  departure  (NODs)  for 
these  vessels  and  barges  before  they 
leave  a  port. 

This  rule: 

•  Changes  submission  times  for 
NOAs: 

•  Changes  where  reports  are 
submitted; 

•  Suspends  exemptions  from 
reporting  requirements  for  some  vessels: 

•  Requires  additional  information  to 
be  submitted  on  NOAs  and  NODs; 

•  Allows  consolidated  reports: 

•  Requires  submitters  to  submit 
changes  to  previously  reported 
information:  and 

•  Changes  the  definition  of  certain 
dangerous  cargo. 

This  temporary  final  rule  does  not 
change  the  provisions  of  33  CFR 
160.205.  Therefore,  any  vessel  that  is 
unable  to  meet  the  reporting 
requirements  set  forth  in  this  temporary- 
final  rule  may  request  a  waiver  from  the 
cognizant  Captain  of  the  Port. 

Times  for  submission.  Chart  1 .  below, 
summarizes  the  changes  in  submission 
times  made  by  this  rule. 
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Chart  1  .—Time  for  Submission 

Vessel  type  &  voyage 

NOA— Initial  report 

NOD — Initial  report 

NOA— Changes 

NOD— Changes 

time 

Old 

New 

Old 

New 

Old 

New 

Old 

New 

Vessels  greater  than 

24  hours  ... 
160.207 

24  hours 
160.207   .... 

At  least  96  hours 
before  entenng 
each  port  of  des- 
tination 

160T208   

None     

1 

NOOe                Nnnp     i   As  «rv.n  at  nrar. 

None 
None 



300  GT  with  a  voy- 
age time  of  96  hours 
or  greater. 

None 

None 

None 

ticabie  bul  no 
later  than  ?4 
hours  before  en- 
tering the  port 
As  soon  as  prac- 
ticable bjt  no 
later  than  24 
hours  belore  en- 
tenng trie  pon 

Vessels  greater  than 
300  GT  voyage  time 
less  than  96  hours. 

Before  departing 
but  no  less  than 
24  hours  before 
entenng  each 
port  of  destina- 
tion 

None 

24  hours 
160  211(a) 

24  hours 
160211(a) 

4  hours  

160.211(b) 

160T208  

At  least  24  hours 
unless  notifica- 
tion was  made 
within  2  hours  ol 
arrival 

160  213 

At  least  24  hours 
unless  notifica- 
tion was  made 
within  2  hours  of 
arnval. 

160  213  

Same- 
160T214 

Same — 

160  1214 

Same— 
160T214 

None 
None 

None 

As  soon  as  prac- 
ticable bul  no 
later  than  24 
nours  before  en. 
taring  tne  poni 

As  soon  as  prac- 
ticable but  no 
later  than  24 
hours  before  en 
tenng  the  port 

As  soor  as  prac- 
ticable but  no 
late'  thar^  i2 
hours  t>etore  en- 
tering port. 

Nor>e 
None 

None 

All  vessels  carrying 
dangerous  cargo,  ex- 
cept barges,  with  a 
voyage  time  of  96 
hours  or  greater 

At  least  96  hours 
before  entenng 
each  port  of  des- 
tination 

160T212   

Before 
depart- 
ing 

All  vessels  carrying 
dangerous  cargo  ex- 
cept barges  with  a 
voyage  time  of  less 
than  96  hours 

Before  departing 
bul  no  less  than 
24  hours  tiefore 
entenng  each 
port  of  destina- 
tion 

160T212 

At  least  12  hours 
before  entenng 
each  port  of  des- 
tination 

160T212     

Before 

depart 
ing 

All  barges  carrying  dan- 
gerous cargo 

At  least  4  hours 
before  departing 
unless  notifica- 
tion was  made 
within  2  hours  of 
arnval 

160.211(b)     

Eietore 
depart 
ir>g 

NOA  reports  currently  must  be  filed 
at  least  24  hours  prior  to  a  vessels 
entering  port.  The  temporary-  rule 
increases  that  time  to  at  least  96  hours, 
except  for: 

•  V'essels.  not  carrying  certain 
dangerous  cargo,  wrhose  destination 
involves  a  voyage  time  of  less  than  96 
hours'  duration — these  vessels  must 
submit  the  NOA  report  before  the  vessel 
departs  to  begin  its  voyage,  but  not  less 
than  24  hours  before  entering  the  port 
of  destination: 

•  Vessels  (except  barges)  carrying 
certain  dangerous  cargo  whose 
destination  involves  a  voyage  time  of 
less  than  96  hours  duration — these 
vessels  must  submit  the  NOA  report 
before  the  vessel  departs  to  begin  its 
voyage,  but  not  less  than  24  hours 
before  entering  the  port  of  destination; 
and 

•  Barges  carrying  certain  dangerous 
cargo — currently  reports  for  these  barges 
must  be  filed  at  least  4  hours  before 
entering  the  port  of  destination,  and  the 
temporary  rule  increases  that  time  to  at 
least  12  hours. 

Vessels  and  barges  carrying  certain 
dangerous  cargo  are  currently  subject  to 
NOD  requirements.  The  submission 
times  for  these  NODs — within  two  hours 


of  arrival  or  at  least  four  (for  barge*;)  or 
24  hours  (for  other  vessels)  prior  to 
departure — remain  unchanged 

Reports  submitted  to  central  national 
clearinghouse.  Most  NOA  and  NOD 
reports  will  go  to  the  new  National 
Vessel  Movement  Center  (NVMl') 
instead  of  to  individual  Captains  of  thf 
Port  (COTPs).  The  NV^C  will  reformat 
the  reported  data  and  distribute  it 
immediately  to  cognizant  COTPs  .N().-\ 
reports  for  foreign  vessels  of  300  gross 
tons  or  less  operating  in  the  .Seventh 
Coast  Guard  District  must  continue  to  t)t' 
sent  to  cognizant  COTPs 

Exemptions  suspended  This 
temporary  rule  suspends  existing 
exemptions  so  that  Canadian-flag  and 
some  U.S.  vessels  operating  on  the  Great 
Lakes,  vessels  on  scheduled  routes,  and 
vessels  entering  L'.S  ports  in 
compliance  with  the  Automated  Mutual 
Assistance  Vessel  Rescue  System 
(AMVER)  are  required  to  submit  .NOA 
reports. 

New  information  required  Submitters 
must  provide  the  following  information 
in  addition  to  the  information  currentlv 
required  on  NOAs  and  NODs: 

•  A  general  description  of  the  vessel's 
cargo,  e.g.  grain,  containers,  oil.  etc; 


•  The  date  of  departure  from  each 
port  listed  in  the  NO,^  Estimated  dates 

can  be  reported  initi.illv    >  ith  .-ii  tu<il 
dates  reported  prior  to  t>H(  U  liepartare; 

•  Location  or  position  information  for 
reports  filed  for  vessels  nut  .■  arr\ine 
certain  dangerous  (  argn 

•  Lists  of  ever\'  pcrsi.is  >  n  ;i,,,ir(!  the 
\essel   One  list  must  be  suhinitted  fur 

(  rewmembers  and  one  for  nun 
( rewniemhers  m;  luriiiig  passengers.  The 
lists  must  (  r.nt<iin  tiasK  information 
about  the  person    iiam<    li.jte  of  birth, 
nalioiialitv,  and  ifnr  i  reu  members) 
position  or  duties  on  iio.nd  ship.  Many 
\essels  alread\  pro\  ide  tlii^  infonriation 
for  use  bv  the  Ininiitiratio!;  ,ind 
Naturalization  Ser\ !(  1'   1\'-    i-id  can  use 
INS  reports  to  s,-itisf\  tfus  new 
re(iuirenient 

Cnnsohdiiti'd  r-'ftunm:  "siihinitters 
(urrentK  ha\e  li   file  srp.uatr  NOA 
reports  with  the  (  ()TV<  for  r.u  h  U.S. 
port  their  vessels  mteiiii  t.   i-ijer  This 
temporar\  rule  allow  s  sutinu tiers  to  file 
a  single  report  listing;  all  (  onsei  utive 
I'  S  destinations  during  the  voyage. 
along  with  estin)ate(i  arrival  dates  for 
each  port;  but  a  \essel  carrving 
dangerous  cargo  must  notif\  the  WMi. 
whenever  it  lea\es  a  pcjrt  listed  m  ils 
NOA  report 
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Changes  to  submitted  reports 
Currently  we  do  not  require  submitters 
to  notify  COTPs  when  information 
submitted  in  an  NOA  or  NOD  changes 
This  temporarv  rule  requires  submitters 
to  notify  the  nVmC  (or  the  COTP  in  the 
case  of  smaller  foreign  vessels  in  the 
Seventh  District)  when  previously- 
submitted  information  changes.  For 
example,  a  submitter  must  report  the 
actual  date  of  departure  in  place  of  the 
estimated  date. 

See  Chart  1.  above,  for  the  submission 
times  applicable  to  reporting  changes. 
Changes  to  NOAs  must  be  reported  as 
soon  as  practicable  but  no  less  than  24 
hours  (12  hours  for  barges)  prior  to 
entering  port.  Changes  to  NODs  must  be 
reported  prior  to  a  vessel's  departure. 
When  reporting  changes,  submitters 
only  have  to  report  the  infonnation  that 
is  being  added,  deleted,  or  altered.  A 
complete  resubmission  of  all 
information  is  not  necessary  Submitters 
only  need  to  report  changes  in  a  vessel's 
arrival  or  departure  time  if  the 
previously-reported  date  changes,  or  if  a 
previouslv-reported  time  changes  bv  si.x 
hours  or  more 

Definition  of  certain  dangerous  cargo 
The  33  CFR  160.203  definition  of 
certain  dangerous  cargo  is  being 
changed,  to  accomplish  tw(j  ob]ectives. 
First,  the  changes  clarify  the  existing 
definition  by  consolidating  Coast  Guard 
and  Research  and  Special  Programs 
Administration  (RSP.Aj  requirement--  for 
certain  Division  15  materials  that  mav 
be  allowed  to  be  transported  only  under 
a  RSPA  exemption.  Additionallv,  L'N 
hazardous  class  division  numbers  are 
added  to  further  clarif\'  the  produc:ts 
subject  to  this  regulation  Second,  the 


changes  add  certain  hazardous  material 
products  the  C^oast  Guard  believes  pose 
an  undue  risk  to  the  public  if  these 
products  were  to  be  hijacked  or 
subjected  to  intentional  damage. 

Regulatory  Evaluation 

This  temporarv  rule  is  not  a 
"significant  regulatorv  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  It  is  not 

significant  "  under  the  regulatory- 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  Fehruarv  26,  1979), 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatorv  Assessment  under  paragraph 
lOe  of  the  regulatorv  policies  and 
procedures  of  DC^T  is  unnecessary, 
however,  a  Regulator^  Assessment  has 
been  prepared  and  mav  be  viewed  in  the 
docket  for  this  project.  Existing  NfJA 
regulations  require  vessels  greater  than 
300  gross  tons  to  provide  the  COT?  of 
the  vessel's  port  of  arrival  with  specific 
information  about  the  vessel  and  its 
voyage  24  hours  before  arriving  in  anv 
U.S.  port   Vessels  that  meet  AMV'ER 
requirements,  some  vessels  operating  on 
the  Great  L.akes.  and  vessels  on 
scheduled  routes  are  exempt  from  the 
NOA  reporting  requirements  in  33  CFR 
160,207.  .^s  described  in  the 

"discussion  of  temporarv  lule"  section 
of  this  preamble,  the  Coast  Guard  is 
temporarily  changing  NCJA  regulations. 
We  estimate  that  providing  the  Coast 


Guard  with  the  additional  information 
about  passengers,  crew,  and  cargo  will 
impose  minimal  burden  on  vessels 
already  complying  with  the  notification 
requirements  of  33  CFR  part  160, 
subpart  C.  By  suspending  some 
exemptions,  the  new  rule  imposes  a 
heavier  burden  on  vessels  that  are 
exempt  under  existing  regulations  but 
that  now  will  be  required  to  file  NOA 
reports  in  accordance  with  §  160.T208. 
As  explained  below,  the  total  cost  of 
this  temporarv  rule  should  not  exceed 
$565,986: 

Cost  and  Burden.  Coast  Guard  data  on 
Notification  of  Arrival  information  for 
1998  and  1999  were  used  to  estimate  the 
maximum  populations  affected  by  this 
temporary  rule.  Table  1  categorizes  the 
affected  vessel  population  into  four  sub- 
populations.  They  are: 

•  "Non-AMVER/Non-Great  Lakes 
Vessels" — vessels  already  required  to 
comply  with  NOA  regulations: 

•  'AMVER" — vessels  complying  with 
the  Automated  Mutual  Assistance 
Vessel  Rescue  system  and  exempt  from 
NOA  requirements  under  existing 
regulations; 

•  "Great  Lakes  Vessels  ' — vessels 
greater  than  300  gross  tons,  on  Great 
Lakes  routes,  that  are  exempt  from  NOA 
requirements  under  existing  regulations: 
and 

•  "Vessels  on  Scheduled  Routes" — 
vessels  operating  upon  a  route  that  is 
described  in  a  schedule  that  is 
submitted  to  the  Captain  of  the  Port  fnr 
each  port  or  place  of  destination  listed 
in  the  schedule.  The  table  also  sets  out 
the  number  of  vessels  and  their  total 
number  of  U.S.  port  calls  (arrivals)  for 
each  vessel  sub-population. 


Table  1.— Number  of  Vessels  and  U.S.  Port  Calls  for  1998  and  1999 


1998 


1999 


Annual 
average 


Monthly 
average 


Non-AMVER'Non-Great  Lakes 

Vessels  

US  Ron  Calls  

AMVER 

Vessels  

U  S  Ron  Calls    

Great  Lakes 

Vessels  

U  8  Rort  Calls      


Totals 

Vessels  

U  S  Port  Calls 


9.795 
63.090 

625 
4,027 

83 
840 


9,538 
63,482 

609 
4,052 

82 
786 


9,667 
63,286 

617 
4,040 

83 
813 


NA 
5,274 

NA 
337 

NA 
68 


10,503 
67,957 


10,229 
68,320 


10,367 
68,139 


NA 
5,679 


These  estimates  include  vessels  on  scheduled  routes  that  will  experience  atx)u1  the  same  costs  as  the  other  vessels  in  this  population 


Currently,  vessels  less  than  300  gross 
tons  making  ports  of  call  in  the  Seventh 
Coast  Guard  District  have  to  file  NOA 
reports  with  the  COTP,  The  temporary- 
rule  maintains  this  requirement,  and  the 


estimate  of  the  vessels  and  port  calls 
presented  in  Table  1  accounts  for  this 
special  group  Additionally,  under  the 
current  rule  vessels  have  to  file  multiple 
NO.^  reports  if  tht-v  arn  visiting  multiple 


U.S.  ports  on  the  same  voyage.  Under 
the  temporary  rule,  vessels  that  make 
calls  to  multiple  U.S.  ports  will  not  have 
to  file  multiple  NOA  reports;  rather,  the 
temporary  rule  allows  a  single  report 
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listing  all  destinations  in  the  United 
States  along  with  estimated  arrival  dates 
for  each  port.  The  Coast  Guard  does  not 
currently  collect  or  maintain 
information  on  how  many  vessels  make 
multiple  U.S.  port  calls  under  separate 
NOA  reports  to  estimate  the  number  of 
consolidated  reports  under  the 
temporar\-  rule!  The  totals  above, 
therefore,  represent  a  conservative 
estimate,  a  "worst-case  scenario."  of  the 
numbers  of  vessels  and  NOA  reports 
that  will  be  affected  by  the  temporary 
rule.  Finally,  vessels  that  make 
scheduled  trips  outside  of  their  COTP 
zones  will  no  longer  be  exempt  from 
NOA  requirements.  We  do  not  know- 
how  many  of  these  vessels  and  port 
calls  exist,  though  we  know  thev  are 
included  in  the  population  of  non- 
AMVER/non-Great  Lakes  vessels. 
Additionally,  we  know  their 
requirements  are  virtually  identical  to 


new  requirements  for  non-AM\'ER'non- 
Great  Lakes  vessels;  for  the  purjiosfs  nf 
analysis,  these  vessels  and  port  calls  arc 
included  in  the  nnn-.\MV'ER/n()n-(;n'at 
Lakes  population 

Cost  of  the  Temporary  Rule 

For  vessels  covered  bv  the  <  urrt'iit 
NOA  rule,  providing  the  Coast  Guard 
with  a  list  of  the  crew  and  a  list  of 
persons  in  addition  to  the  crew  will 
impose  minimal  burden,  sinre  this 
information  is  already  collected  on  h 
form  submitted  to  INS  {INS  form  I-41H) 
Vessels  that  were  previoush  exempt 
from  NOA  requirements,  howe\er.  wiii 
now  have  to  provide  the  Coast  (iuard 
with  NOA  reports  in  addition  to 
providing  the  crew/persons-in-additmn 
to-the-crew  lists  Also,  all  vessels  will 
now  need  to  submit  a  brief  description 
of  the  cargo  on  board 

For  non-exempt  vessels  that  were 
covered  by  the  current  N(3.^  rulemakint; 


(ir  similar  i>'quirements  (non-AMVER/ 
n   n  ( .li'dt  Lakes,  vessels  on  scheduled 
ruutes;.  we  assume  10  minutes  (0.167 
hours)  will  be  spent  retrieving  and 
transmitting  the  crew/persons-in- 
addition-to-the-crew  lists  and  writing 
the  paragraph  concerning  cargo.  We 
assume  that  there  will  be  a  $2 
transmittal  fee  (fax,  email,  telephone, 
etc.)  to  provide  this  information  to  the 
Coast  Guard  We  assume  that  clerical 
labor  will  tomplete  these  tasks  at  a  cost 
of  S.^lOO  per  hour  (loaded  labor  rate, 
2001)  Based  on  1998  and  1999  data,  we 
assume  an  average  of  5,274  port  calls  are 
made  eac  h  month  which  means  an 
f'stimateti  47.466  port  calls  will  be  made 
over  the  time  period  of  this  rulemaking 
(9  months-until  lune  15,  2002).  The 
summary-  of  unit  costs  and  total 
rulemakiiit;  i    ^ts  for  non-AMVER/non- 
Great  Lakes  \essels  is  presented  in 
Table  2. 


Table  2.— Total  Rulemaking  Costs  for  Non-AMVER/Non-Great  Lakes  Vessels 

[Oc1ot)er  2001^une  2002] 


PC  Cans  dunng  Temporary  Rule        ^^^^^^oi^rs  per        La.^^  Hours  du^ng         Cost  perLabor  Cos,  per  .nton^a-        "^J^.^I^T^^^^a 

Vessels 


Port  Call  Temporary  Rule  Hour  tior  Tfansmmal 


47.466 


0  167 


7,911 


S3100 


S2.00 


$340,173 


Detail  may  not  calculate  to  total  due  to  mbeperident  rounding 

"These  estimates  include  vessels  on  scheduled  routes  that  will  experience  at)out  the  same  costs  as  the  other  vessels  tn  ttiis  population 


Previously  exempt  vessels  (AMV^R 
and  vessels  that  transit  onlv  the  Great 
Lakes)  will  incur  the  new  cost  of  an 
NOA  report,  since  they  have  not  had  to 
complete  or  submit  this  documentation 
in  the  past.  Based  on  the  ciu-rent.  OMB- 
approved  Collection  of  Information  for 
NOA  (OMB-2115-0557).  we  estimate 
that  it  will  take  10  minutes  (0,107 
hours)  to  complete  the  report,  plus  an 
additional  5  minutes  (0.083  hours)  for 
the  general  description  of  the  cargo.  We 


assume  that  clerical  labor  will  coniplt-ti' 
the  report  at  a  cost  of  $31.00  per  hour 
Additionally,  these  vessels  will  need  tn 
develop  and  submit  the  crew/persuns- 
in-addition-to-the-crew  lists,  whu  h  thev 
did  not  previously  ha\p  to  complete. 
Based  on  information  from  the  INS 
(OMB-m5-0083),  it  will  require  60 
minutes  (1  000  hour)  to  complete  the 
lists,  for  a  total  of  75  minutes  (1.250 
hours)  for  the  entire  submission  (NOA 
report,  cargo  description,  and  ( n-w/ 


pirsi  lis  ill  dddition-to-the-crew  lists). 
There  will  be  a  $2  transmittal  fee  to 
provide  the  information  to  the  Coast 
c;uard  Based  on  1998  and  1999  data,  we 
assume  ai.  .ixcrage  of  405  port  calls  are 
made  h\  !hi-  pi  i[>>ilation  of  vessels  each 
nmnth   \n  Hk  h  nnaii'-  an  estimated  3.645 
pnrt  ■  aii^  \\:i\  \,i  in.id"'  nver  the  tifhe 
ju'iiuii  's!  Kii-  riiM'niaKiiig-  The  summar)' 
of  unit  ( iistv  ,i!id  total  rulemaking  costs 
for  .^MV'LK  Great  Lakes  vessels  is 
presented  in  Tahje   1 


Table  3.— Total  Rulemaking  Costs  for  AMVER/Great  lakes  Vessels 

[October  2001  ^une  2002] 


Port  Calls  dunng  Temporary  Rule 


Latxjr  Hours  per 
Port  Call 


Labor  Hours  dunr>g 
Temporary  Rule 


Cost  per  Labor 

Hour 


Cost  per  Informa- 
tion' "f'aosmiftal 


Total  Rulemaking 

Cost  for  These 

Vessels 


3.645 


1  250 


4549 


$31  00 


$2.00 


Detail  may  not  calculate  to  total,  due  to  independent  rounding 


$146,305 


Finally,  all  vessels  affected  will  need 
to  communicate  with  the  National 
Vessel  Movement  Center  (NVMC)  upon 
departure  from  a  U.S.  port  when  their 
next  port  of  call  is  also  a  U.S.  port. 
Vessels  will  phone  or  fax  the  date  of 
departure  to  the  NVMC  along  with  the 
name  of  the  port  just  departed.  The 


NVMC  will  transmit  this  information  to 
the  COTT  in  the  next  port  of  call  We 
assume  this  will  require  1  minute  (0  01  7 
hours)  per  departure  and  clerical  labor 
($31.00  per  hour)  will  make  the  call  or 
send  the  fax.  We  assume  the  transmittal 
fee  will  be  $1.00  per  call/fax.  There  are 
an  estimated  5,679  departures  each 


month  which  corresponds  to  the  equal 
number  of  monthly  arrivals.  There  will 
he  an  estimated  51.111  departures  over 
the  9  month  period  of  the  temporary 
rule  (until  !une  n  2002)  The  cost  and 
burden  for  niitif\iiie  V\  NIC  of  the  date 
iif  de[)arliire  .md  la^;  ("'Ft  of  call  is 

presented  111    I  .il)i(    4 
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Table  4.— Total  Rulemaking  Costs  for  Providing  NVMC  with  Date  of  Departure  and  Last  Port  of  Call 

Information 

I  (October  2001 -June  2002] 


Port  Departures  during  Tenn- 
porary  Rule 


Labor  Hours  per 
Port  Call 


Labor  Hours  during 
Temporary  Rule 


Cost  per  Labor 
Hour 


Cost  per  Informa- 
tion Transmittal 


Total  Rulemaking 

Cost  for  These 

Vessels 


51  111 


0017 


852 


S31  00 


SI  00 


S77  508 


Detail  may  no!  calculate  to  total  due  to  independent  rounding. 

The  total  cost  and  burden  of  th"  ru It- 
is  presented  in  Tabl*^  5 

Table  5.— Total  Rulemaking  Cost  for  All  Affected  Vessels  [October  2001 -June  2002] 


1 

ArnvalS/De-       .fo^'P-,.       aLIi?  gl^       Total  Rule-      ^^3^:^^- 
partures         ^^J^^'^^^^           partur^e         making  Cost     "^^^^"^^^ur 

Arr  Non-AMVER, Non-Great  Lakes         

47,466                 S7  17                 0  167           S340.173                 7.911 

Arr  AMVERGreat  Lakes                                 

3.645                 40  75                  1250             148.305                 4,549 

Dep  all  vessels  ^k 

51,111                   1.52.              0.017,            77,508,                 852 

;                    1 

Totals                            

102222     S565986               13,312 

Detail  may  not  calculate  fo  total  due  to  independent  rounding. 

"These  estimates  include  vessels  on  scheduled  routes  that  will  experience  about  the  same  costs  as  the  other  vessels  in  this  population. 


The  temporary  rule  is  expected  to 

di\ert  current  Coa.st  Guard  resource'; 
without  dnv  r^dl  c  hamjf^  m  operating; 
costs.  No  new  (:o>t>  for  the  Coast  Guard 
are  anticipated 

Need  for  the  Temporan,  Rule 

This  rule  will  ensure  the  timelv 
receipt  of  advance  information  about 
vessels  and  people  entering  L'.S.  ports 
and  will  help  minimize  disruption  to 
commerce.  The  additional  information 
required  by  this  temporar\'  rule  will 
increase  security  and  pro%-ide  protection 
for  the  nation  s  ports  and  waterways. 
There  will  be  some  savings  from  the 
consolidated  NOA  submission  for  two 
or  more  consecutive  arrivals  at  L'  S.  call. 

Small  Entities  i 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have 'considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000  This 
rule  was  not  preceded  bv  a  general 
notice  of  proposed  rulemaking  and. 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibilitv  Act  Although  this  rule  is 
exempt,  we  have  reviewed  it  for 


potential  economic  impact  on  small 
entities. 

Therefore,  the  Coast  (juard  (  ertifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
econtjmic  impact  on  it,  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  vour  comment,  explain  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
( fimpliance  with.  Federal  regulations  to 
the  Small  Business  and  .Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regiilatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  C^oast  Guard,  call  1- 
88»-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  modifies  an  existing 
collection  of  informatujn  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  As  defined  in  5  CFR 


1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  information 
collection,  a  description  of  those  who 
must  collect  the  information,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  covers  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection. 

Title:  Advance  Notice  of  Vessel 
Arrival  and  Departure. 

OMB  Control  Sumber.  211 5-0557. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
pre-arrival  messages  from  any  vessel 
entering  a  port  or  place  in  the  United 
States.  This  rule  will  amend  33  CFR  part 
160  to  temporarily  require: 

•  earlier  receipt  of  the  notice  of 
arrival — 96  hours  instead  of  24  hours — 
from  vessels  currently  required  to 
provide  advance  notification  of  arrival; 

•  notice  of  arrival  reports  to  be 
submitted  to  a  central  clearinghouse,  the 
National  Vessel  Movement  Center: 

•  suspend  the  current  exemption 
from  notice  of  arrival  reporting 
requirements  for  vessels  operating  in 
compliance  with  the  Automated  Mutual 
Assistance  Vessel  Rescue  System,  some 
vessels  operating  on  the  Great  Lakes, 
and  vessels  on  scheduled  routes;  and 

•  require  crew  lists,  passenger  lists, 
and  general  description  of  cargo  to  be 
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provided  as  additional  items  in  the 
notice  of  arrival  report. 

The  temporary  changes  will  be  in 
effect  until  Jui.e  15.  2002. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  must  temporarily  change 
regulations  relating  to  the  Notifications 
of  Arrival  requirements. 

Proposed  use  of  Information:  This 
information  is  required  to  control  vessel 
traffic,  develop  contingency  plans,  and 
enforce  regulations. 

Description  of  the  Respondents:  The 
respondents  are  owners,  agents,  masters, 
operators,  or  persons  in  charge  of 
vessels  bound  for  or  departing  from  U.S. 
ports. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  9,834.  This  temporary' 
rule  will  increase  the  number  of 
respondents  by  533  to  a  total  of  10.367. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  annual 
number  of  responses  is  126.722.  This 
temporary  rule  will  increase  the  number 
of  responses  by  9.556  to  a  total  of 
136.278. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  10  minutes  (0.167  hours). 
This  temporary  rule  will  increase  the 
burden  of  response  by  5  minutes  (0.083 
hours)  to  a  total  of  15  minutes  (0.250 
hours). 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  21,288  hours.  This 
temporary  rule  will  increase  the  total 
annual  burden  by  17,749  hours  to  a  total 
of  39,037  hours. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  we  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  Due  to  the 
circumstances  surrounding  this 
temporary  rule,  we  asked  for 
"emergency  processing"  of  our  request 
We  received  OMB  approval  for  the 
collection  of  information  on  September 
26.  2001.  It  is  valid  until  March  31, 
2002. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 


If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES 

You  need  not  respond  tn  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  We  received  OMB  approval  for 
the  collection  of  information  on 
September  26,  2001.  It  is  valid  until 
March  31.  2002. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantia!  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year 
Though  this  rule  will  not  result  in  such 
an  expenditure,  the  effects  of  this  rule 
are  discussed  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


1.3175.  (ionsultatiiiii  and  (  (nirdination 
with  Indian  Tntin!  ( .n\  i-nini'Mit- 
because  it  does  ndi  ti.m  ,i  -i.S^t.intial 
direct  effect  on  one  or  nuri-  Imiidn 
tribes,  on  thp  relriti(inshi[i  t>(>tween  the 
Federal  rrovcrnnn'iit  and  iiuiian  tribes, 
or  on  the  distributif)n  of  power  and 
responsibilities  between  the  Federal 
Government  and  intiian  tribes 

To  help  thn  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Nativf  trih<'s   u.-  |.iihlish>Mi  ,j 
notice  in  the  Federal  Register  ihti  }  K 
36361 .  July  1 1 .  2001 )  requesting 
comments  on  how  to  best  carry  out  the 
Order  We  invitt'  \fiur  <  fmiments  on 
him  this  rule  might  impart  tribal 
goM'rnments.  eyen  if  that  impact  may 
not  constitute  a  "tribal  implication" 
undt»r  the  Order. 

Energy  Effects 

We  have  analvzed  this  rule  under 
Executive  Order  1  ^211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
pnerg\  action    uncier  that  order  because 
It  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supph  ,  distribution,  or  use  of 
energy  ,  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(a).  of  Commandant 
Instruction  Mlb475  ID  this  rule  is 
categorically  ext  iuded  from  further 
environmental  documentation  This 
temporarv  final  riilr  (  li.iriu''^  th<' 
requirements  estal'ii'-hi'd  ;ii  th>' 
notification  of  arrival  regulations.  They 
are  procedural  in  n.jture  and  therefore 
are  categoricalh  t'\(  lu(i>'(i   :\ 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES 

List  of  Subjetts  in  33  CFR  Fart  IM 

Administrative  practice  and 
prot  edure;  Harbors;  Hazardous 
materials  transportation;  Marine  safety; 
Navigation  (water);  Reporting  and 
recordkeeping  requirements;  Vessels; 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  160  as  follows: 
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PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL  | 

Subpart  C— Notifications  of  Arrival, 
Departures,  {hazardous  Conditions, 
and  Certain  Dangerous  Cargoes 

1  The  authority  citation  for  part  160 
is  revised  to  read  as  follows: 

Authority:  33  T  SC  1223,  122fi,  1231:  4^1 
CFR  1  46    '  '■ 

2.  In  §  160.201.  temporarily  suspend 
paragraph  (c)  and  (d).  and  temporarily 
add  paragraphs  (e),  (fl,  and  (g]  to  read 
as  follows:  i 

§  160.201     Applicability  and  exceptions  to 
applicability. 

*         *         •         •         * 

(e)  Section  160  T208  does  not  apply  to 
the  following: 

(1)  Each  vessel  of  300  gross  tons  or 
less,  except  a  foreign  vessel  of  300  grns'; 
tons  or  less  entering  any  port  or  place 
in  the  Seventh  Coast  Guard  District  as 
described  by  §  3.35-l(b)  of  this  chapter 

(2)  Each  vessel  operating  exclusively 
within  a  Captain  of  the  Port  zone 

(3)  [Reserved] 

(4)  Each  vessel  arriving  at  a  port  or 
place  under  force  majeure. 

(5)  [Reserved] 

(6)  Each  barge 

(7)  Each  public  vessel 

(8)  [Reserved]. 

(9)  U.S.  vessels,  except  tank  vessels. 
operating  solely  between  US  ports  on 
the  Great  Lakes. 

(f)  Sections  160  T212  and  160.T214 
apply  to  each  vessel  arriving  at  or 
departing  from  a  port  or  place  in  the 
United  States  carrying  certain  dangerous 
cargo.  A  vessel  submitting  a  notice  of 
arrival  under  §  160.T212  need  not 
submit  another  notice  as  required  in 
§160,T208. 

(g)  Sections  160.T208.  160.T212,  and 
160.T214  apply  to  each  vessel  upon  the 
waters  of  the  Mississippi  River  between 
its  mouth  and  mile  235.  Lower 
Mississippi  River,  above  Head  of  Passes. 
Sections  160.207,  160  211.  and  160  213 
do  not  apply  to  each  vessel  upon  the 
waters  of  the  Mississippi  River  between 
its  sources  and  mile  235,  above  Head  of 
Passes,  and  all  the  tributaries  emptving 
thereinto  and  their  tributaries,  and  that 
part  of  the  Atchafalaya  River  above  its 
junction  with  the  Plaquemine-Morgan 
City  alternate  waterway,  and  the  Red 
River  of  the  North 

3.  In  ^  160.203,  temporarilv  suspend 
the  definition  of    Certain  dangerous 
cargo",  and  temporarily  add  in 
alphabetic  order  new  definitions  for 
"Certain  dangerous  cargo." 
'Crewmember ',  "Nationality",  and 
"Persons  in  addition  to  crewmembers" 
to  read  as  follows; 


§160.203     Definitions. 


(Certain  dangerous  cargo  includes  any 
of  the  following: 

(a)  Division  1.1  or  1.2.  explosive 
materials,  as  defined  in  49  CFR  173,50. 

(b)  Division  5.1.  Oxidizing  materials. 
or  Division  1.5,  blasting  agents,  for 
which  a  permit  is  required  under  49 
fTR  176  415,  or  for  which  a  permit  is 
required  as  a  condition  of  a  Research 
and  Special  Programs  Administration 
exemption. 

(c)  Division  4.3.  Spontaneously 
Combustible  products  in  excess  of  60 
metric  tons  per  vessel 

(d)  Division  6.1.  Poison-Inhalation 
Hazard,  products  in  bulk  packagings. 

(el  ("lass  7.  highwav  route  controlled 
quantitv  radioactive  material,  or  fissile 
material,  controlled  shipment,  as 
defined  in  49  CFR  173  403, 

(D  Each  (  argd  under  Table  1  of  46  CFR 
part  153  when  carried  in  bulk 

(g)  Each  cargo  under  Table  4  of  46 
CFR  part  154  when  carried  in  bulk. 

(h)  Butvlene  Oxide.  Chlorine,  and 
Phosphorous,  elemental  when  carried  in 
bulk. 

Crewmember  means  all  persons 
carried  on  hoard  the  vessel  to  provide 
navigation  and  maintenance  of  the 
vessel,  its  machinery,  systems,  and 
arrangements  essential  for  propulsion 
and  safe  navigation  or  to  provide 
services  for  other  persons  on  board, 
•         *         *         *         * 

Nationality  means  the  state  (nation)  in 
which  a  person  is  a  citizen  or  to  which 
a  person  owes  permanent  allegiance. 

***** 

Persons  m  addition  to  rrewmembers 
means  anv  person  onboard  the  vessel, 
including  passengers,  who  are  not 
included  on  the  list  of  crewmembers. 

***** 

4  A  new  temporary  §  160.T204  is 
added  to  read  as  follows: 

§  1 60.T204     Reporting  of  notification  of 
arrival  and  Notification  of  departure. 

(aKD  Until  October  15,  2001.  all 
vessels  required  to  report  the 
inforiridtion  in  *^  160  T20a.  §  160.T212. 
or  §  160  T214,  must  submit  the  report  to 
the  cognizant  Captain  of  the  Port 
(COTP) 

(2)  From  October  15.  2001,  until  June 
15.  2002,  all  vessels  rtKjuired  to  report 
notice  of  arrival  and  departure 
information  in  ^§  160  T208,  160.T212, 
or  160  T214,  other  than  vessels  300  or 
less  gross  tons  operating  in  the  Seventh 
Coast  Guard  District,  must  submit  the 
notice  to  the  National  Vessel  Movement 
Center  (NVMC).  United  States  Coast 
Guard,  408  Coast  Guard  Drive, 
Keamevsville.  WV  ,  25430.  bv: 


(i)  Telephone  at  1-800-708-9823; 
(ii)  Fax  at  1-800-547-8724:  or 
(iii)  E-mail  at 
SANS@NVMC.USCG.gov. 

Note  to  paragraph  (a): 

Information  about  the  National  Vessel 
Movement  Center  is  available  on  its 
website  at  http://wvn\'. nvnric.uscg.gov/. 

(b)  Those  vessels  300  or  less  gross 
tons  operating  in  the  Seventh  Coast 
Guard  District  required  by  §  160.T208, 
§  160.T212,  or  §  160.T214'  to  report 
notice  of  arrival  and  departure 
information  must  submit  the  notice  to 
the  cognizant  Captain  of  the  Port 
(COTP). 


§160.207    [Suspended] 

5.  Temporarily  suspend  §  160.207. 

6.  A  new  temporary  §  160.T208  is 
added  to  read  as  follows: 

§  1 60.T208    Notice  of  arrival :  Vessels 
bound  for  ports  or  places  in  ttie  United 
States. 

(a)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel  on  a 
voyage  of  96  hours  or  more  must  submit 
the  information  under  paragraph  (c)  of 
this  section  at  least  96  hours  before 
entering  the  port  or  place  of  destination. 

(b)  The  owner,  agent,  master, 
operator,  or  person  in  charge  of  a  vessel 
on  a  voyage  of  less  than  96  hours  must 
submit  the  information  under  paragraph 
(c)  of  this  section  prior  to  departing  the 
port  or  place  of  departure,  but  no  less 
than  24  hours  before  entering  the  port 
or  place  of  destination. 

(c)  The  following  information  must  be 
submitted  as  prescribed  by  §  160.T204: 

(1)  Name  of  port(s)  or  piace{s)  of 
destination  in  the  United  States: 

(2)  Estimated  date  and  time  of  arrival 
at  each  port  or  place: 

(3)  Name  of  the  vessel: 

(4)  Country  of  registry  of  the  vessel; 

(5)  Call  sign  of  the  vessel: 

(6)  international  Maritime 
Organization  (IMO)  international 
number  or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
the  official  number  of  the  vessel: 

(7)  Name  of  the  registered  owner  of 
the  vessel: 

(8)  Name  of  the  operator  of  the  vessel; 

(9)  Name  of  the  classification  society 
of  the  vessel; 

(10)  General  description  of  cargo 
onboard  the  vessel  (e.g.:  grain, 
container,  oil,  etc.); 

(11)  Date  of  departure  and  name  of  the 
port  from  which  the  vessel  last 
departed; 

(12)  Name  and  telephone  number  of  a 
24-hour  point  of  contact  for  each  port 
included  in  the  notice  of  arrival; 

(13)  Location  or  position  of  the  vessel 
at  the  time  of  the  report; 
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(14)  A  list  of  crewmembers  onboard 
the  vessel.  The  list  must  include  the 
following  information  for  each  person: 

(i)  Full  name; 
(ii)  Date  of  birth; 
(iii)  Nationality; 

(iv)  Passport  number  or  mariners 
document  number;  and 

(v)  Position  or  duties  on  the  vessel: 

(15)  A  list  of  persons  in  addition  to 
the  crew  onboard  the  vessel.  The  list 
must  include  the  following  information 
for  each  person: 

(i)  Full  name; 

(ii)  Date  of  birth; 

(iii)  Nationality;  and 

(iv)  Passport  number. 

(d)  You  may  submit  a  copy  of  INS 
Form  1-418  to  meet  the  requirements  of 
paragraphs  (c)(14)  and  (r:)(1.5)  of  this 
section. 

(e)(1)  .■\ny  changes  to  the  information 
required  by  paragraphs  (c)  or  (h)  of  this 
section  must  be  reported  as  soon  as 
practic  able  but  no  less  than  24  hours 
before  entering  the  port  of  destination 

(2)  .-Kny  changes  to  the  arrival  time  or 
the  departure  time  in  a  submitted  notice 
of  arri\al  (NQA)  that  are  less  than  six  (6) 
hours  need  not  be  reported. 

(3)  When  reporting  changes,  rmh   ■ 
report  specific  items  to  be  corrected  m 
the  submitted  NC3A  report   Do  not 
resubmit  the  entire  .\'C)A  report 

(f)  International  Safetv  Management 
(ISM)  Code  (Chapter  IX  of  SOLAS) 
Notice.  If  you  are  the  owner,  agent, 
master,  operator,  or  person  in  charge  of 
a  vessel  that  is  500  gross  tons  or  more 
and  engaged  on  a  foreign  voyage  to  the 
United  States,  you  must  provide  the 
ISM  Code  notice  described  in  paragraph 
(g)  as  follows: 

(1)  ISM  Code  notice  beginning 
January  26.  1998.  if  your  vessel  is — a 
passenger  vessel  carrying  more  than  12 
passengers,  a  tank  vessel,  a  bulk  freight 
vessel,  or  a  high-speed  freight  vessel. 

(2)  ISM  Code  notice  beginning  July  1, 
2002.  if  your  ves.sel  is — a  freight  vessel 
not  listed  in  paragraph  (fid)  of  this 
section  or  a  self-propelled  mobile 
offshore  drilling  unit  (MODU) 

(g)  ISM  Code  notice  includes  the 
following: 

( 1 )  The  date  of  issuance  for  the 
company's  Document  of  Compliance 
certificate  that  covers  the  vessel 

(2)  The  date  of  issuance  for  the 
vessel's  Safety  Management  Certificate, 
and. 

(3)  The  name  of  the  Flag 
Administration,  or  the  recognized 
organization(s)  representing  the  vessel 
flag  administration,  that  issued  those 
certificates. 

(h)  Any  vessel  planning  to  enter  two 
or  more  consecutive  ports  or  places  in 
the  United  States  during  a  single  voyage 


may  submit  one  consolidated 
Notification  of  Arrival  at  least  9b  hnur^ 
before  pntering  the  port  ur  pldc  c  of 
destination.  The  consolidated  notice 
must  include  the  port  name  and 
estimated  arri\'al  date  for  each 
destination  of  the  voyage.  Anv  vessel 
submitting  a  consolidated  notice  under 
this  section  must  still  meet  the 
requirements  of  parnuraph   p)  of  this 
section  concerning  changps  to  required 
information. 

§160.211     [Suspended] 

7   Trnipnranh  '■uspend  5  160.211. 
H.  A  new  tpnip;irary  *?  lf)0.T212  is 
added  to  read  as  follows: 

§  160.T212     Notice  of  arrival   Vessels 
carrying  certain  dangerous  cargo 

(a)(1)  The  owner,  agent,  mister, 
operator,  or  person  in  (  harue  nf  a  vessel, 
other  than  a  barge,  carrying  certain 
dangerous  cargo  that  is  bound  for  a  port 
or  place  in  the  United  Statps  that  is  96 
hours  !}r  more  awa\  fnim  the  vessel's 
port  of  departure  must  report  the 
information  in  paragraph  (b)  of  this 
section  at  least  96  hours  before  entering 
the  port  or  place  of  destination   nr 

(2)  The  owner,  agent,  master, 
operator,  or  persejn  in  i  harge  of  a  vessel, 
other  than  a  barge,  r;arr\  ing  certain 
dangerous  cargo  that  is  bound  for  a  port 
or  place  in  the  Linited  States  that  is  less 
than  96  hours  away  from  the  vessel's 
port  of  di'parture  must  report  the 
information  in  paragraph  ihl  of  this 
sec:tion  prii^r  to  departing  the  port  or 
place  of  departure,  but  no  less  than  24 
hours  before  entering  the  port  np  [i!h(  >' 
of  destination. 

(b)  The  following  information  must  tie 
submitted  as  prescribed  bv  ^s  IdO  TJ04 

(1)  Name  of  port(s)  or  piace(s)  nf 
destination  in  the  United  State- 

(2)  Estimated  date  and  time  ol  arrival 
at  each  port  or  place; 

(3)  Name  of  the  vessel: 

(4)  Country  of  registrv  ol  the  vessel; 

(5)  Call  sign  of  the  \'essel; 

(6)  International  Maritime 
Organization  (IMO)  international 
number  f)r.  if  the  vessel  does  not  ha\e 
an  assigned  IMO  international  number, 
the  official  number  of  the  \ cssel; 

(7)  Name  of  the  registered  owner  of 
the  vessel; 

(8)  Name  of  the  o[)erator  nf  ttie  \essel; 

(9)  Name  of  the  classification  society 
of  the  vessel; 

(10)  Date  of  departure  and  name  of  the 
port  from  which  the  vessel  last 
departed: 

(11)  Name  and  telephone  numt>er  of  .i 
24-hour  point  of  contac:t  for  each  port 
included  in  the  notice  of  arrival: 

(12)  Location  or  position  of  the  vessel 
at  the  time  of  the  report; 


( 1 3 )  Name  of  each  of  the  certain 
dangerous  cargoes  carried; 

(14)  Amount  of  each  of  the  certain 
dangerous  cargoes  carried; 

(15)  Stowage  location  of  each  of  the 
certain  dangerous  cargoes  carried; 

(16)  General  description  of  cargo, 
other  than  dangerous  cargoes,  onboard 
the  vessel; 

(17)  Operational  condition  of  the 
equipment  under  §  164.35  of  this 
chapter; 

(18)  A  list  of  crewmembers  onboard 
the  ve.ssel.  The  list  must  include  the 
following  information  for  each  person: 

(i)  Full  name; 
(ii)  Date  of  birth; 
(iii)  Nationality; 

(iv)  Passport  number  or  mariners 
document  number;  and 

(v)  Position  or  duties  on  the  vessel: 

(19)  A  list  of  persons  in  addition  to 
the  crew  onboard  the  vessel.  The  list 
must  include  the  following  information 
for  each  person: 

(i)  Full  name: 

(ii)  Date  of  birth: 

(iii)  Nationality;  and 

(iv)  Passport  number;  and 

(c)  You  may  submit  a  copy  of  INS 
Form  1—418  to  meet  the  requirements  of 
paragraphs  (b)(18)  and  (b)(19)  of  this 
section. 

(d)(1)  Any  changes  to  the  information 
required  by  paragraphs  (b)  or  (f)  of  this 
section  must  be  reported  as  soon  as 
practicable  but  no  less  than  24  hours 
before  entering  the  port  of  destination 

(2)  Any  changes  to  the  information 
required  by  paragraph  (e)  of  this  section 
must  he  reported  as  soon  as  practicable 
!m;'  III   i.  ss  than  12  hours  before 
eiiteriiiL:  t.he  )    rt  of  destination. 

1    An\  I  iiauges  to  the  arrival  time  or 
tile  leparture  time  in  a  submitted  notice 
oi  arrival  (NOA)  that  are  less  than  six  (6) 
hours  need  not  be  reported. 

(4)  When  reporting  changes,  only 
report  specific  items  to  be  corrected  in 
the  submitted  NOA  report.  Do  not 
resubmit  the  entire  NOA  report, 

(e)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  barge  bound  for 
a  port  or  place  in  the  United  States 
carrying  certain  dangerous  cargo  shall 
report  the  information  required  in 
paragraphs  (b)(1)  through  (b)(6)  and 
(b)(10)  through  {b)(19)  of  this  section  as 
prescribed  by  §  160  T204  at  least  12 
hours  before  entering  that  port  or  place. 

(f)  Any  vessel  planning  to  enter  two 
or  more  consecutive  ports  or  places  in 
the  United  States  during  a  single  voyage 
may  submit  one  consolidated 
Notification  of  Arrival  at  least  96  hours 
before  entering  the  first  U.S.  port  or 


A.u 


if  liestin.ttion  The  consolidated 


niitu  e  must  uu  lude  the  port  name  and 
estimated  arrival  date  for  each 
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destination  of  the  voyage.  Any  vessel 
submitting  a  consolidated  notice  under 
this  section  must  still  meet  the 
requirements  of  paragraph>  (d)  of  thi> 
section  concerning  changes  to  required 
information. 

§160.213    [Suspended]  I 

9.  Temporarily  suspend  ^  160.213. 

10.  A  new  temporary  ^  160.T214  is 
added  to  read  as  follows: 

§  160.T214    Notice  of  departure:  Vessels 
carrying  certain  dangerous  cargo. 

(a)  The  owner,  agent,  master,  operator. 
or  person  in  charge  of  a  vessel,  except 
a  barge,  departing  from  a  port  or  place 
in  the  United  States  for  any  other  port 
or  place  and  carrying  certain  dangerous 
cargo,  must  submit  a  notice  of  departure 
as  prescribed  by  §  160.T204  at  least  24 
hours  before  departing,  unless  this 
notification  was  made  within  2  hours 
after  the  vessel's  arrival,  of  the: 

(I)  Name  of  port(s)  or  place(s)  of 
destination  in  the  United  States; 

(21  Estimated  date  and  time  of  arrival 
at  each  port  or  place;  . 

(3)  Name  of  the  vessel.  ' 

(4)  Country  of  registry  of  the  vessel. 

(5)  Call  sign  of  the  vessel; 

(6)  International  Maritime 
Organization  (IMO)  international 
number  or.  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
the  official  number  of  the  vessel; 

(7)  Name  of  the  registered  owner  of 
the  vessel; 

(8)  Name  of  the  operator  of  the  vessel, 

(9)  Name  of  the  classification  societv 
of  the  vessel; 

(10)  Date  and  time  of  departure  and 
name  of  the  port  from  which  the  vessel 
last  departed; 

(II)  Name  and  telephone  number  of  d 
24-hour  point  of  contact  for  each  por» 
included  in  the  notice  of  arrival; 

(12)  Location  or  position  of  the  vessel 
at  the  time  of  the  report; 

(13)  Name  of  each  of  the  certain 
dangerous  cargoes  carried; 

(14)  Amount  of  each  of  the  certain 
dangerous  cargoes  carried; 

(15)  Stowage  location  of  each  of  the 
certain  dangerous  cargoes  carried; 

(16)  General  description  of  cargo. 
other  than  dangerous  cargoes,  onboard 
the  vessel; 

(17)  Operational  condition  of  the 
equipment  under  §  164.35  of  this 
chapter: 

(18)  A  list  of  crewmembers  onboard 
the  vessel.  The  list  must  include  the 
following  information  for  each  person: 

(i)  Full  name; 

(ii)  Date  of  birth:  I 

(iii)  Nationality; 

(iv)  Passport  number  or  mariners 
document  number:  and 


(v)  Position  or  duties  on  the  vessel; 

(19)  A  list  of  persons  in  addition  to 
the  crew  onboard  the  vessel.  The  list 
must  include  the  following  information 
for  ea(  h  person: 

(ij  Full  name; 

(ii)  Date  of  birth: 

(iiij  Nationalitv;  and 

(iv)  Passport  number;  and 

(h)  You  mav  submit  a  copy  of  INS 
Form  1-418  to  meet  the  requirements  of 
paragraphs  (a)(18)  and  (a)(19)  of  this 
section. 

(c)(1)  Any  changes  to  the  information 
required  hv  paragraph  (a)  of  this  section 
must  be  reported  prior  to  departing. 

(2)  Any  changes  to  the  arrival  time  or 
the  departure  time  in  a  submitted  notice 
of  departure  (NOD)  that  are  less  than  six 
(6)  hours  need  not  be  reported. 

(3)  When  reporting  changes,  only 
report  specific  items  to  be  corrected  in 
the  submitted  NOD  report  Do  not 
resubmit  the  entire  NOD  report. 

(d)  The  owner,  agent,  master, 
operator,  or  persfm  in  charge  of  a  barge 
departing  from  a  port  (jr  place  in  the 
United  States  for  any  other  port  or  place 
and  carrying  certain  dangerous  cargo 
shall  report  the  information  required  in 
paragraphs  (a)(1)  through  (a)(6)  and 
(a)(10)  through  (19)  of  this  section  as 
prescribed  by  §  160.T204  at  least  4 
hours  before  departing,  unless  this 
report  was  made  within  2  hours  after 
the  barge's  arrival. 

n^if'.l   October  1.  2001. 
Paul  ).  Pluta, 

Rear  Admiral.  USCG.  Assistant  Commandant 
for  Marine  Safety  and  Environmental 
Protection. 
I KR  Doc.  01-24984  Filed  !()-2-(ll,  11  Z^am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[FRL-7072-1] 

Clean  Air  Act  Full  Approval  of 
Operating  Permits  Program  In  Idaho 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 
ACnON:  Final  rule. 


SUMldARY:  EPA  is  taking  final  action  to 
fully  approve  the  operating  permits 
program  submitted  bv  the  State  of 
Idaho   Idaho  s  operating  permits 
program  was  submitted  in  response  to 
the  directive  in  the  Clean  Air  Act  that 
permitting  authorities  develop,  and 
submit  to  EP.'X.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 


within  the  permitting  authority's 
jurisdiction. 

EFFECTIVE  DATE:  November  5,  2001. 
ADDRESSES:  Copies  of  the  State  of 
Idaho's  submittal,  and  other  supporting 
information  used  in  developing  this 
final  full  approval,  are  available  for 
inspection  during  normal  business 
hours  at  the  U.S.  Environmental 
Protection  Agency.  Region  10,  1200 
Sixth  Avenue,  Seattle,  Washington, 
98101.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker.  Office  of  Air  Quality 
(OAQ-107),  EPA,  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-8087. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  all  state 
and  local  permitting  authorities  to 
develop  operating  permits  programs  that 
meet  certain  Federal  criteria.  Idaho's 
operating  permit  program  was 
submitted  in  response  to  this  directive. 
EPA  granted  interim  approval  to  Idaho's 
air  operating  permit  program  on 
December  6,  1996  (61  PR  64622). 

On  July  9.  1998,  the  State  of  Idaho 
.sent  a  letter  to  EPA  addressing  the 
interim  approval  issues,  transmitting  its 
revised  title  V  statutes  and  rules,  and 
requesting  full  approval  of  Idaho's  air 
operating  permits  program.  EPA 
received  additional  submittals  from 
Idaho  addressing  the  interim  approval 
issues  and  transmitting  additional 
changes  in  its  statutes  and  rules  on  May 
25,  1999.  and  March  15,  2001.  In  these 
submittals,  the  State  also  discussed 
other  changes  it  has  made  to  its 
operating  permits  program  since  it 
obtained  interim  approval  and 
requested  approval  of  these  changes. 
These  changes  include  designating  the 
Idaho  Division  of  Environmental 
Quality,  which  was  the  permit  issuing 
authority  at  the  time  of  interim 
approval,  as  a  State  Department,  now 
entitled  the  Idaho  Department  of 
Environmental  Quality  (IDEQ).  These 
changes  also  include  a  renumbering  and 
recodification  of  all  of  Idaho's  air 
quality  regulations. 

EPA  reviewed  the  program  revisions 
submitted  by  the  State  of  Idaho  and 
promulgated  a  proposal  to  approve 
Idaho's  title  V  operating  permits 
program,  and,  with  one  exception,  the 
other  changes  mentioned  above,  on 
August  13,  2001  (66  PR  42490).  EPA 
received  no  public  comment  on  that 
proposal. 
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n.  Final  Action 

EPA  is  granting  full  approval  to  the 
operating  permits  program  submitted  by 
IDEQ  based  on  the  revisions  submitted 
on  July  9,  1998.  May  25,  1999.  and 
March  15,  2001,  which  satisfactorily 
address  the  program  deficiencies 
identified  in  EPA's  December  6,  1996 
Interim  Approval  Rulemaking.  See  61 
FR  64622.  In  addition,  EPA  is 
approving,  as  a  title  V  operating  permit 
program  revision,  IDEQ's  designation  as 
a  department  and  the  Idaho  title  V 
permitting  authority:  the  recodification 
and  renumbering  of  Idaho's  title  V  rules; 
and  Idaho's  revised  regulations  for 
permit  revision  procedures,  compliance 
certification,  and  the  deferral  of 
permitting  nonmajor  sources  submitted 
on  the  same  dates.  EPA  is  not  taking 
action  on  Idaho's  revised  fee  rules.  As 
previously  discussed,  EPA  will  be 
conducting  a  review  of  Idaho's  title  V 
fees  to  determine  whether  the  fees 
collected  are  sufficient  to  cover  its  title 
V  permit  program  costs  and  whether 
title  V  fees  are  used  solely  for  title  V 
permit  program  costs.  See  66  FR  42495, 

Consistent  with  EPA's  previous 
actions,  this  approval  does  not  extend  to 
"Indian  Countrv."  as  defined  in  18 
U.S.C   1 151 .  See  64  FR  8247.  8250-8251 
(Februar\'  19.  1999);  59  FR  42552,  42554 
(August  18.  1994). 

III.  Administrative  Requirements 

Under  Executive  Order  12866. 
"Regulator}'  Planning  and  Review  '  (58 
FR  517,35.  October  4.  1993).  this  final 
approval  is  not  a  "significant  regulator}- 
action  "  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  Under  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  et  seq.]  the 
Administrator  certifies  that  this  final 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  This  rule  does  not 
contain  any  unfunded  mandates  and 
does  not  significantly  or  uniquely  affect 
small  governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  because  it  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 


Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9.  2000)  This  rule 
also  does  not  have  Federali.sm 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism  " 
(64  FR  43255,  August  10.  199R)  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act,  This  final  approval 
also  is  not  subject  tn  Executive  Order 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  19971  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply 
Distribution,  or  Use"  (66  FR  28355,  Ma\ 
22.  2001).  because  it  is  not  a  signifiiant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  anv 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  use.  3501  et  seq..  other  than 
those  previously  approved  and  assignc^d 
OMB  control  number  2060-0243   For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70,  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  tn 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  contriil 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  \' 
of  the  Clean  Air  Act.  EPA  will  apprn\e 
State  programs  provided  that  thev  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70,  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntan,  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  \'CS  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  V  S  C 
272  note)  do  not  apply. 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  .\c\  of  1496,  ^<':i<'i .i'.'.  ■,  (  ;    .  ides 
that  before  a  rule  may  takr  cllci,;.  ;Jie 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  (if  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
(i|  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infnrmation  to  the  U.S.  Senate, 
the  L  ,S  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  piihlic.ation  of  the  rule  in 
the  Federal  Register  A  ma)or  rule 
cannot  take  effec  t  until  M)  da\  s  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  b\  "^  I    ^  (     804(2),  This  rule 
will  be  effe(  !i\t  Nnvember  5,  2001. 

Under  section  307(b)(1)  of  the  Clean 
.\ir  Act,  petitions  for  judicial  review  of 
this  acTtion  must  be  filed  in  the  United 
States  Court  of  .Appeals  for  the 
appropriate  c  irr  uit  b\  December  3, 
2001    Filing  d  petitiuri  for 
rec  nnsideratii'ii  !)\  the  Administrator  of 
this  final  rule  dm--,  not  affec:!  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  th>'  time 
within  which  a  petition  d  ir  i^niicjal 
review  may  be  fileii    ,i]i,i  ■  hall  not 
postpone  the  eilcc  tueness  of  such  rule 
or  action  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|e<t.s  in  40  CFR  Pari  70 

i-in  irormiental  protection, 
.administrative  practice  and  procedure, 
.\ir  pollution  control.  Incorporation  by 
n^ferenc  e.  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

n.it.'d:  September  24.  2001 
C^harles  E.  Findley. 
Acting  Regional  Administrator.  Region  10. 

40  CFR  part  70.  chapter  I.  title  40  of 
the  t^ode  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— {AMENDED] 

1   The  authority  citation  for  part  70 
continues  to  read  as  follows: 

-Authority:  42  U.S.C.  7401  et  seq 

1  In  appendix  A  to  part  70.  the  entry 
for  Idaho  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

.Appendix  .\  to  Part  70-Apnr(nal  MhIuv  nl 
State  and  I.otal  Operating  Permits  F'ri)i;rrims 


Idaho 

(a)  Idaho  Division  of  Environmental 
Quality:  submitted  on  January  20,  1995.  and 
supplemented  on  [uly  14.  1995,  September 
15,  1995,  and  January  12,  1996:  interim 


I 
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approval  effpf  tive  on  lanuarv  6.  1997; 
revisions  submitted  on  falv  9.  1998.  May  25, 
1999.  and  March  15,  2001;  full  approval 
effective  on  November  5,  2001 
*****  I 

|FR  Doc.  01-24900  Piled  10- ,3-01,  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 


{DA  01-2211] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 
Commissinn,  i 

ACDOM:  Final  rule. 


SUMMARY:  The  Commissinn.  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify-  the  actual 
classes  of  channels  allotted  to  various 
communities  The  changes  in  channel 
classincatinns  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  nf  Section 
73.3573lallllofthe  Commis<;inn's  Rules 
Concerning  the  Lower  Classification  nf 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
ll'pgradesi  bv  Applications.  8  FCC  Red 
4735  (1993) 

DATES:  Effective  October  4.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary'  of  the  Commission's  Report 
and  Order,  adopted  September  12,  2001. 
and  released  September  21.  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.  Room 
CY-A257.  Washington.  DC.  20554  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street,  SW,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol,com 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

I  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§  73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  .Alabama,  is  amended 
by  removing  Channel  264(J3  and  adding 
Channel  263C1  at  Northport. 

:?,  .Section  73  202(b).  the  Table  of  FM 
.Mlotments  under  American  Samoa,  is 
amended  by  removing  Channel  230C1 
and  adding  Clhannel  284A  at  Leone. 

4   .Section  73, 202(b).  the  Table  of  FM 
.Allotments  under  Arizona,  is  amended 
by  removing  Channel  223C1  and  adding 
Channel  223C0  at  Eagar. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
hv  removing  Channel  222C2  and  adding 
Channel  222A  at  Holyoke, 

6.  Section  73.2D2(b),  the  Table  of  FM 
.Allotments  under  Michigan,  is  amended 
bv  removing  Channel  268A  and  adding 
Channel  268C2  at  Gaylord. 

7.  Section  73  202(b).  the  Table  of  FM 
.Allotments  under  Mississippi,  is 
amended  by  removing  Channel  238C 
and  adding  Channel  238CO  at  Jackson, 

8  .Section  73.202(h).  the  Table  of  FM 
.Allotments  under  Nebraska,  is  amended 
hv  removing  Channel  252A  and  adding 
Channel  252C3  at  Broken  Bow. 

9  Section  73, 202(b).  the  Table  of  FM 
.Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  249A 
and  adding  Channel  248C1  at  Raton, 

10,  Section  73.202(b).  the  Table  of  FM 
.Allotments  under  Texas,  is  amended  by 
removing  Channel  255C1  and  adding 
("hannel  255C2  at  Leander 

I I  Section  73.202(b).  the  Table  of  FM 
.AlloUnents  under  Virginia,  is  amended 
by  removing  Channel  291 A  and  adding 
Channel  291 B  at  Exmore.' 

12  Section  73  202(b).  the  Table  of  FM 
.Allotments  under  Wyoming,  is  amended 
by  removing  Channel  287C2  and  adding 
Channel  287A  at  Pine  Bluffs. 

Federal  (.ommunicalions  Commission, 

|nhn  \.  Karousos, 

(hift.  .Alhx  atiori'i  Branch.  Policy  and  Rules 

Unman ,  Mass  Media  Bureau 

jFR  Doc.  01-24864  Filed  10-3-01:  8:45  am] 
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'  On  luly  11.  2001.  the  authorization  for  Channel 
291B1.  Exmore,  Virginia,  was  amendpfi  hv  a  on(>- 
step  application  lo  specify  Channel  29). \  in  lieu  of 
Channel  291B1    S>f  r,6  FR  19453,  lulv  Jl    2001 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doc«(et  No.  01011201^1013-01;  I.D. 
092801  A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Sharpchin  and 
Northern  Rockfish  in  the  Aleutian 
Islands  Subarea  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishery  closure. 

SUMMARY:  NMFS  closes  directed  fishing 
for  Atka  mackerel  in  the  Aleutian 
Islands  subarea  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  by  vessels  using  trawl  gear  not 
fishing  for  a  Community  Development 
Quota  (CDQj.  This  action  is  necessary  to 
prevent  overfishing  of  the  sharpchin/ 
northern  rockfish  species  group. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (Al.t.),  September  30,  2001,  until 
2400  hrs.  A.l.t..  December  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
requires  that  conservation  and 
management  measures  prevent 
overfishing.  The  2001  overfishing  level 
for  the  sharpchin/northem  roclcfish 
species  group  in  the  BSAI  is  established 
by  the  Final  2001  Harvest  Specifications 
and  Associated  Management  Measures 
for  the  Groundfish  Fisheries  Off  Alaska 
(66  FR  7276.  January  22,  2001  and  66  FR 
37167.  July  17,  2001)  as  9,020  metric 
tons  (mt).  The  acceptable  biological 
catch  (ABC)  is  established  as  6,764  mt 
and  in  the  Aleutian  Islands  subarea  the 
non-CDQ  total  allowable  catch  (TAG)  is 
established  as  5,733  mt.  The 
Administrator,  Alaska  Region, 
(Administrator)  NMFS  estimates  that  as 
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of  September  xx.  2001,  the  non-CDQ 
TAG  of  sharpchin/northern  rockfish  will 
be  caught. 

NMFS  closed  directed  fishing  for 
sharpchin/northern  rockfish  in  Final 
2001  Harvest  Specifications  and 
Associated  Management  Measures  for 
the  Groundfish  Fisheries  Off  Alaska  (66 
FR  7276.  January  22,  2001  and  66  FR 
37167,  July  17,  2001).  Substantial  trawl 
fishing  effort  was  directed  at  harvesting 
non-GDQ  Atka  mackerel  in  the  Aleutian 
Islands  subarea  during  2001 .  This 
fishery  has  significant  bycatch  of 
sharpchin/northern  rockfish,  averaging 
about  120  mt  per  day  during  the  week 
ending  September  29,  2001.  Data  from 
the  groundfish  observer  program  also 
indicates  that  high  bycatch  rates  of 
sharpchin/northern  rockfish  are 
experienced  in  the  Atka  mackerel 
fisherv'  and  range  from  15  percent  to  40 
percent.  These  high  rates  are  inherent  in 
the  directed  Atka  mackerel  fishery'  and 
will  not  be  reduced  if  fishermen  were 
only  prohibited  from  retaining 
sharpchin/northern  rockfish  pursuant  to 
§679.20  (d)(2).  If  the  trawl  non-GDQ 
Atka  mackerel  fishery  were  allowed  to 


continue  beyond  September  ,30,  2001 
the  ABG  for  sharpchin/northern  rockfish 
would  be  significantly  exceeded 

The  Administrator  has  dpt<'rmin('(i   m 
accordance  with  §679,20  (d)(.:^)  that 
closing  the  directed  fishery  fur  iifin-CIXj 
Atka  mackerel  by  vessels  using  frawi 
gear  is  necessary  to  prevent  overfishinu 
of  the  sharpchin/northern  rockfish 
species  group,  and  is  the  least  restnrtuc 
measure  to  achieve  that  purpose 
Without  this  directed  fishery  closure 
significant  incidental  catch  of 
sharpchin/northern  rockfish  would 
occur  by  trawl  vessels  targeting  non 
CDQ  Atka  mackerel 

Maximum  retainable  bycatch  amount^ 
for  Atka  mackerel  may  be  found  m  the 
regulations  at  §679  26(e)  and  (f. 

Classification 

This  action  responds  to  the  best 
available  information  recenth  obtained 
from  the  fishery  The  Assistant 
Administrator  for  Fisheries.  N'O.^A 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
overfishing  of  sharp(.hin/northpni 
rockfish  in  the  Aleutian  isUnd.s  .subarra 


of  the  H.SAI  I  (.nstitutev  ^,  ,,,,i  cause  to 
uai\(>  tlic  rcijuiri'ii.t!;'  ti  ■  j  r  ivide  prior 
notii  !■  npportuiii'x  t'^r  j,,,!mi  comment 
jiur-u.in;  t!i  thf  .iijthority  set  forth  at  5 
I  .S,L,  55A  ibjiJnBj  and'^n  rpR  fi79.20 
fb)(3)(iii){A).  as  such  j  r   :  ■  ;  ,r.  v  would 
bi-  un.ni'i  pssriiA  .ind  .  ,iii!i,!i\  '     the 
iniblit   inttTf'vt    .''-.iiiiiidrix .  tiie  iieed  to 
iinplfmcnt  dn'sr  ir.ivi-ures  in  a  timely 
iashinii  ti:  prf\cnt  1  x  crf^hiin:  id 
sharpt  hin  nnrthern  r.x  kfi-!:  .n  thf- 
.-Mf'utian  Isiaini'-  ^idi.ire,,     '  '>;,■  i-is  \] 

I   onstltUtcs  1>"'>(1    I  ,1W-.'|   ''      ;:;i;!   "ij,!!    '!i(> 

>dfc<li\-c  date  ni  !ti  IV  ,((  !i! .;;  .  .11,:,:  ,•  !  ,,■ 
iield\ed  for  M\  da\'.   .-Xe.cordingly .  under 
'1  '    '^  (     'ri  <id     ,:  ■.',f\ri\  in  the  effective 
licite  IV  hertd)\  \\  -i!\  >■•', 

Thiv  di  tmn  i.  re.j,,iin-cl  by  §679.20 
diid  IV  exempt  U"r..  r'\  :e\v  under 

i-.xei  'itl\  e  (  )!(\t'j    1  .  hi.e 

Aylhf)rii\    16  U.S.C.  1801  et  seq. 
laled:  September  28.  2001. 
Bruce  C.  Morehead, 

i   !ing  Dirf(  tor  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
'^RHnr    e-    LM "«f   '    'nd  9-28-01 ;  4:04  pmj 
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Thursd,i\,  Ortiib.T  4.   2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  fmai 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  ' 

[Docltet  No.  2000-CE-79-AD] 
RIN2120-AA64  I 

Airworthiness  Directives;  Univair 
Aircraft  Corporation  Models  (ERCO) 
415-C,  (ERCO)  415-CD.  (ERCO)  415-D. 
(ERCO)  415-E,  (ERCO)  415-G.  (Forney) 
F-1.  and  (Forney)  F-1A  Airplanes 

agency:  Fpdfral  Aviatmn 

Administration.  DOT 

ACTION:  Notice  of  proposed  ruKmiaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersedf'  Airworthiness  Dirf-ctivo  (AD) 
86-22-09.  which  applies  to  Univair 
Aircraft  Oirporation  (Univair)  Models 
(ERCO)  415-<:;.  (ERCO)  415-CD.  (ERCOi 
415-D.  (ERCO)  415-E.  (ERCO)  415-G. 
(Fome\)  F-1.  and  (Forney)  F-1  A 
airplanes  AD  86-22-09  currentlv 
requires  you  to  inspect  the  fuel  line 
nipple  for  damage  and  replat  e  anv 
suspect  part.  AD  86-22-09  resulted 
from  reports  of  failures  of  the  fuel  line 
nipple  caused  bv  improper  installation 
or  incorrect  alignment  This  proposed 
AD  would  require  you  to  accomplish 
the  following  on  airplanes  with  the 
gascolator  conne(  tefi  to  the  side  of  the 
carburetor:  Replace  any  aluminum  fuel 
line  nipple  with  a  brass  or  steel  fuel  line 
nipple.  inspec:t  for  the  existence  of 
double  support  tubes  on  the  gascolator. 
and  install  these  tubes  if  thev  do  not 
exist  The  proposed  AD  would  not  affect 
those  airplanes  with  the  gascolator 
mounted  on  the  firewall  The  proposed 
.■\D  is  the  result  of  incidents  where  the 
fuel  line  nipple  failed  on  the  above- 
referenced  airplanes  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  f^iej 
line  nipple  or  the  gascolator  because  of 
the  current  airplane  design 
configuration  (aluminum  fuel  line 
nipples  or  no  double  support  tubes  on 
the  ga.scolator)  Such  failure  could  result 


in  a  lack  of  fuel  to  the  engine  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
.\dministration  (FAA)  must  receive  any 
I  nmments  on  this  proposed  rule  on  or 
iH'fure  November  16.  2001 
ADDRESSES:  .Submit  comments  to  FAA. 
Central  Rei;inn.  Office  of  the  Regional 
Counsel.  Attention;  Rules  Docket  No. 
2000-CE-79AD.  901  Locust.  Room  506. 
Kansas  City.  Missouri  64106.  You  may 
view  anv  comments  at  this  location 
between  8  a.m.  and  4  p  m..  Mondav 
through  Friday,  except  Federal  holidays 
You  may  get  service  inf(jrmation  that 
applies  to  this  proposed  AD  from 
1  'nivair  Aircraft  Corporation.  2500 
Himala\a  Road.  Aurora.  (Colorado 
HOOll;  telephone:  (303)  375-8882; 
facsimile;  (303)  375-8888.  You  may  also 
view  this  information  at  the  Rules 
D'lrket  at  the  addfss  ab()\f 
FOR  FURTHER  INFORMATION  CONTACT: 
Satish  Lall.  Aerospace  Engineer.  FAA, 
Denver  Aircraft  Certification  Office. 
26805  East  68th  Avenue.  Room  214. 
Denver.  Colorado  80249;  telephone: 
(303)  342-1087;  facsimile:  (303)  342- 
1088. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  mi  Thi^  Proposed 
AD'' 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  vou  c;hoose  You  need  to 
include  the  rule's  docket  number  and 
submit  voiir  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
VVe  will  consider  all  comments  received 
on  or  before  the  closing  date  We  may 
amend  this  proposed  rule  in  light  of 
Comments  received  Factual  information 
that  supports  vour  ideas  and  suggestions 
is  extremelv  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

.Are  T/iPre  Anv  Specific  Portions  of  This 
Proposf'd  AD  I  Should  Pav  Attention 
To? 

The  F.^A  sppcificallv  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
mav  view  all  comments  we  receive 


before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

Hmv  Can  I  Be  Sure  FAA  Heceives  My 
Cnmmenf 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
■Comments  to  Docket  No.  2000-CE-79- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discu.ssion 

Has  FAA  Taken  Anv  Action  to  This 
Point:' 

Reports  of  fuel  leakage  due  to  cracked 
fuel  line  nipples  on  Univair  415  series 
and  Models  Fl  and  Fl.A  airplanes 
caused  FAA  to  issue  AD  86-22-09, 
Amendment  39-5457.  This  AD  requires 
vou  to  do  the  following  on  Univair 
Models  (ERCO)  41,5-C.  (ERCO)  415-CD. 
(ERCO)  41.5-D.  (ERCO)  415-E.  (ERCO) 
415-C  (Fornev)  F-1.  and  (Forney)  F-1  A 
airplanes: 
— Inspect  the  fuel  line  nipple  between 

the  gascolator  and  the  carburetor  for 

cracks,  incorrect  alignment,  or  over 

torque;  and 
— Replace  any  suspect  part 

These  actions  are  specified  in  Univair 
Service  Bulletin  No.  24A.  dated  August 
22.  1986. 

What  Has  Happened  Since  AD  86-22- 
09  To  Initiate  This  Action^ 

The  FAA  has  received  reports  of 
failure  of  the  aluminum  fuel  line  nipple, 
part  number  AN911-2D,  on  airplanes 
that  were  in  compliance  with  AD  86- 
22-09.  In  one  instance,  a  Model  (ERCO) 
415-C  made  an  emergency  landing 
because  the  failure  led  to  engine  fuel 
starvation. 

AD  86-22-09  requires  a  one-time 
inspection  of  the  part  number  AN911- 
2D  fuel  line  nipple.  Since  15  years  have 
passed  since  issuance  of  that  AD.  most 
of  the  affected  airplanes  have  had  this 
inspection  accomplished.  If  the  fuel  line 
nipple  was  not  suspect  at  the  time  of 
inspection,  then  final  AD  compliance 
was  obtained.  In  15  years,  cracks  could 
develop  in  the  aluminum  fuel  line 
nipple  on  these  airplanes  in  compliance 
with  AD  86-22-09. 
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In  addition.  Univair  Service  Bulletin 
No.  24A.  dated  August  22,  1986.  also 
specifies  replacing  any  aluminum  fuel 
line  nipple  with  a  brass  or  steel  fuel  line 
nipple  and  installing  double  support 
tubes  on  the  gascolator  for  those 
airplanes  with  a  gascolator  connected  to 
the  side  of  the  carburetor.  AD  86-22-09 
required  the  fuel  line  nipple 
replacement  only  if  damage  was  found 
during  the  one-time  inspection  and  did 
not  require  installation  of  the  double 
support  tubes. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided^ 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 


— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Univair  (ERCO)  4T5-C. 
(ERCO)  415-(^D.  (ERCOi  415-D, 
(ERCO)  415-E.  (ERCO)  415-G, 
(Forney)  F-1,  and  (Forney)  F-1A 
airplanes  of  the  same  tvpe  design; 

— The  replacement  and  installation 
specified  in  the  previously-referenced 
service  information  should  be 
accomplished  on  the  referenced 
airplanes  that  have  the  gascolator 
connected  to  the  side  nf  the 
carburetor;  and 

— AD  action  should  be  taken  in  nrHt-r  to 
correct  this  unsafe  condition 

What  Wnuld  This  Proposed  AD  Require? 

Thi.s  proposed  .^D  wouhi  MijxTsede 
AD  86-22-09  with  a  new  AD  that  would 
require  you  to  accomplish  the  folinwing 
on  airplanes  with  the  gascolator 
connected  to  the  side  of  the  i  art)urelor; 


Labor  cost 


Parts  cost 


2  workhours  at  $60  per  hour  =  $120 


$70 


— Replace  any  aluminum  fuel  line 
nil)[)le  with  a  hr^ss  or  steel  fuel  line 
nipple.  ,111(1 

—  his  pert  for  the  existence  of  double 
support  tubes  on  the  gascolator  and 
install  these  tubes  if  they  do  not  exist. 
Tht  pri  (osed  AD  would  not  affect 

thosi  ,iir)  l.ines  with  the  gascolator 

III   iiiitcd    !i  the  firewall. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact 

We  estimate  that  this  proposed  AD 
would  affect  2.500  airplanes  in  the  U.S. 
registn,' 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes 

We  estinuiti  the  following  costs  to 
accomphsti  Uii  proposed  replacement 
and  installation: 


Total  cost  per  airplar>e 


i    Total  cost  on 
U.S.  operators 


$190  per  airplane 


$475,000 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities':" 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatorx'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  ma\-  be  ohtaineci  b\ 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subiects  in  14  CFR  Pari  39 

Air  transportation.  .Aircraft   .Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  .Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations!  14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  [Mrt  3Q 
continues  to  read  as  follows: 

Authoritv:  4Q  ISC    106(g),  40113.  44701. 

§39.13    [Arnended] 

2.  FAA  amends  *?  39  13  b\  renmMng 
Airworthiness  Directive  (AD)  86-22-09. 


Amendment  39-5457.  and  by  adding  a 
new  AD  tn  read  as  follows: 

I  nivair  .Xiri  ratt  (  orpiiriiiion:  Docket  No. 
2000-C:t-79-AD,  Supersedes  AD  86-22- 
09.  Amendment  39-5457. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  all  serial  numbers  of  Models 
(ERCO)  415-C.  (ERCO)  415-CD,  (ERCO)  415- 
D.  (ERCO)  415-E.  (ERCO)  415-C;,  (Forney)  F- 
1,  and  (Forney)  F-1  A  airplanes  that: 

(1)  Are  certificated  in  any  category;  and 

(2)  Have  the  gascolator  connected  to  the 
side  of  the  carburetor.  This  AD  does  not 
affect  those  airplanes  with  the  gascolator 
mounted  on  the  firewall. 

(b)  Who  mustcomply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  fuel  line  nipple  or 
the  gascolator  because  of  the  current  airplane 
design  configuration  (aluminum  fuel  line 
nipples  or  no  double  support  tubes  on  the 
gascolator).  Such  failure  could  result  in  a 
lack  of  fuel  to  the  engine  with  consequent 
loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem? To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Replace  any  aluminum  fuel  line  nipple,  pari 
number  AN911-2D  (or  FAA-approved  equiv- 
alent pari  number),  with  one  made  of  brass 
or  steel,  part  number  AN911-02  (or  FAA-ap- 
proved equivalent  pan  number 


Within  the  next  50  hours  time-m-service  iTlS) 
after  the  etiective  date  ot  this  AD  unless  ai 
ready  accomplished 


In   accoraance   with   Univair   Service   Bulletin 
No  ?4A   la^ed  August  22.  1986 


I 
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Actions 


Compliance 


Procedures 


(2)  Inspect  for  the  existence  of  double  support 
tubes  on  the  gascolator  and  install  ttiese 
tubes  if  ttiey  do  not  exist,  as  follows 

(i)  For  all  affected  airplanes  except  for 
(Forney)  F-1  and  (Forney)  F-1A  air- 
planes, install  part  numfc)ers  48076  and 
48096  (or  FAA-approved  equivalent  part 
numbers)  double  support  tubes,  and 

(li)  For  all  aflected  (Forney)  F-1  and 
(Forney)  F-1  A  airplanes,  install  part 
numbers  48098  and  48099  (or  FAA-ap- 
proved equivalent  part  numbers)  double 
support  tubes 

(3)  Do  not  install,  on  any  affected  airplane  an 
aluminum  fuel  line  nipple,  part  numt>er 
AN911-2D  (or  FAA-approved  equivalent  part 
number) 

(4)  Do  not  install  a  gascolator  on  the  side  of  the 
carburetor  on  any  affected  airplane  unless 
\t\e  doubte  support  tubes  specified  m  para- 
graph (dM2)(i)  or  (d)(2)(ii)  of  this  AD  are  in- 
stalled 


Inspect  within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD  and  install  the  dou- 
ble support  tubes  pnor  to  further  flight  after 
the  inspection  unless  already  accomplished. 


In  accordance  with  Univair  Service  Bulletin 
No  24 A,  dated  August  22,  1986 


As  of  the  effective  date  of  this  AD i  Not  Applicable. 


As  of  the  effective  date  of  this  AD 


Not  Applicable 


(e)  Can  I  romplv  wif/i  this  AD  m  anv  other 
way'' 

(11  You  mav  u.se  an  alternati%e  method  of 
compliancp  or  adjust  the  comphance  time  if 

(i)  Your  alternative  method  of  complianf  e 
provides  an  equivalent  level  of  safetv,  ar.d 

(ii)  The  Manager.  Denver  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  vour  request  through  an 
F.^A  Principal  Maintenance  inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager 

(2)  .Mternative  methods  of  compliance 
approved  in  accordance  with  AD  86-22-09. 
which  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  .^D 

Note:  This  .^D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  m  the  area  sub]ect  to  the 
requirements  of  this  .\D,  For  airplanes  that 
ha^e  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .^D  IS  affec'ed,  the  owner  operator  must 
request  approval  for  an  alternative  method  of 
c:omplianf:e  in  accordance  with  paragraph  (e) 
of  this  .\D  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  h\  this  .\D:  and,  if  vou  have  not 
eliminated  the  unsafe  r  ondition.  specific 
actions  vou  propose  to  address  it. 

(f)  IV'/ierp  con  I  get  information  about  any 
alreadv-approvrd  alternative  methods  of 
compliance'  Conlad  Satish  Lall.  .Aerospace 
Engineer.  F.A.A,  Denver  ,Aircraf1  Certifit  atinn 
Office,  26805  East  68th  Avenue,  Room  2U 
Denver,  Colorado  8024*1,  telephone   (303) 
,342-1087,  facsimile   (303)  342-1088 

(gj  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  iMth  (/!)>;  AD'  Th*' 
FAA  can  issue  a  special  flight  permit  under 
sections  21  197  and  21199  of  the  Federal 
Aviation  Regulations  (14  CFR  21,19-  and 
21 ,199)  to  operate  vour  airplane  to  a  location 
where  vou  can  accomplish  the  requirements 
of  this  AD 


(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD''  Y'ou  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
I'nivair  .Aircraft  Corporation,  2500  Himalaya 
Road,  .Aurora,  Colorado  80011;  telephone; 
(303)  375-8882,  facsmule;  (303)  375-8888. 
You  mav  view  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust.  Room  506,  Kansas  City. 
Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions 'This  amendment  supersedes  AD 
86-22-09.  Amendment  39-5457 

Issued  in  Kansas  City.  Missouri,  on 
September  27.  2001 
Dorenda  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service 
IFR  Doc   01-24782  Filed  10-3-01;  8;45  am] 
BILLING  CODE  4910-1>-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-NW-142-AD] 
RIN2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM) 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A330  and  A340 
series  airplanes.  This  proposal  would 
require  modification  of  the  down  drive 
brackets  of  the  left-  and  right-hand  sides 


of  the  inboard  flap  track  1  assembly  and 
installation  of  bigger  bolts  and  washers. 
This  action  is  necessary  to  prevent 
failure  of  the  bolts  due  to  flexural  loads 
caused  by  transmission  jam  loading, 
which  could  lead  to  a  "flap-locked" 
condition,  causing  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  5,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
142-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-142-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  Elkins,  Aerospace  Engineer, 


Federal  Register /  Vol.  66,  No.  193 /Thursday,  October  4,  2001  /  Proposed  Rules  50581 


International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2669: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Coinments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested, 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator^,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  by 
interested  persons.  A  report 
summarizmg  each  F,-\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  F.^A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200t-NM-142-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-142-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 


condition  may  exist  on  certain  Airbus 
Model  A330  and  A340  series  airplanes 
The  DGAC  advises  that  for  certain 
airplanes  on  which  Airbus  Modification 
45326  has  been  accomplished,  the 
strength  of  the  connection  bolts  at  the 
down  drive  bracket  of  the  track  1 
assembly  on  the  inboard  fiap  is  not 
sufficient.  The  bolts  could  fail  due  to 
flexural  loads  caused  by  transmission 
jam  loading.  Failure  of  the  bolts,  if  not 
corrected,  could  result  in  a  "flap- 
locked"  condition,  causing  reduc  ed 
controllability  of  the  airplane 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Ser\ice  Bulletin 
A33D-57-3067.  dated  October  12.  2000, 
and  Revision  01.  dated  April  10.  2001 
(for  Model  A330  series  airplanes):  and 
Sen-ice  Bulletin  A340-57-4075.  dated 
October  12.  2000,  and  Revision  01 
dated  April  10,  2001  (for  Model  A34(i 
series  airplanes).  These  ser\H;e  bulletin^ 
describe  procedures  for.  among  other 
things,  modifiying  the  down  drive 
brackets  on  the  left-  and  right-liand 
inboard  flap  track  1  assembly,  re- 
identif\ing  the  tracks,  and  installing 
bigger  bolts  and  washers  to  improv  e  the 
strength  of  the  connection  at  the  down 
drive  brackets.  Accomplishment  of  t))r 
actions  specified  in  t}ie  sen,  ic  e  t)ulletin>- 
is  intended  to  adequately  address  \hv 
identified  unsafe  condition.  The  DGAC 
classified  these  ser\ice  bulletins  a*^ 
mandator\'  and  issued  Frenr  h 
airworthiness  directive  2001-125(B|. 
dated  April  4.  2001  (for  Model  A330 
series  airplanes),  and  French 
airworthiness  directive  2001-123(8'. 
dated  .\pril  4,  2001  [for  Model  A340 
series  airplanes),  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  air\vc)rthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DG.^C  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessarv 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Sine  e  an  unsafe  condition  has  been 
identified  that  is  likel\  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  sen  i<  e  Inillciiii^  include  in  their 
effectivit\  onK  those  airplanes  which 
received  Airbus  Modification  45326  in 
production,  the  proposed  AD  specifies 
the  broader  effectivity  noted  in  the 
French  AD.  ".s  hn  h  includes  those 
airplanes  certified  to  receive  Airbus 
Modification  45326. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  of 
I'  S  registr\'  would  be  affected  by  this 
proposf>d  .-\l)  !ha!  ;t  would  take 
approximateU  1  A  work  hours  per 
airplane  to  accomplish  the  proposed 
modifications  and  installations,  and  that 
the  average  labor  rate  is  $60  per  work 
hour  Based  on  diese  figures,  the  cost 
impirtit  if  tjn  [  roposed  AD  on  U.S. 
ipt  rdtors  is  estimated  to  be  $7,020,  or 
S"K(i  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary-  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulators  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  (jr  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  hrfM  (''(jcralism  implications 
under  K.\i'<  uti\'  Order  13132. 

For  the  reasons  discussed  above.  I 
lertih  that  this  proposed  regulation  (1) 
is  not  a    significant  regulator)'  action" 
under  Exe(  uti\e  Order  12866;  (2)  is  not 
d    signific  ant  rule"  under  the  DOT 
Regulaton  Policies  and  Procedures  (44 
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FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
contmues  to  read  as  follows: 

Authority:  49  V  SC   1061g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  200:-NM-142-AD 

Applicability  Model  .^330  and  A  340  series 
airplanes,  certificated  in  any  category,  on 
which  Airbus  Modification  43326  has  been 
accomplished  in  production,  except  those 
airplanes  on  which  .Airbus  Modification 
47619  has  been  accomplished  in  production 
or  on  which  .Airbus  Service  Bulletin  .^330- 
57-3067  dated  October  12,  2000  or  Revision 
01.  dated  April  10,  2001  (for  Model  330 
series  airplanes],  or  .Airbus  Service  Bulletin 
A340-57-4075.  dated  October  12   2000.  or 
Revision  01,  dated  April  10  2001  (for  A340 
series  airplanes)  has  been  accomplished  in 
service 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spet.ific  proposed  actions  to  address  it 

Compliance  Required  as  mdi<:ated.  unless 
at:complished  previoiislv 

To  prevent  failure  of  the  bolts  due  to 
flexural  loads  caused  bv  transmission  jam 


loading,  which  could  lead  to  a  "flap-locked" 
condition,  causing  reduced  controllability  of 
the  airplane,  dtromplish  the  following: 

Modification  and  Installation  of  Bigger  Bolts 
and  W^ashers 

idi  \\  ithin  36  months  since  date  of 
manufacture  of  the  airplane,  or  within  6 
months  from  the  effective  date  of  this  .AD. 
whichever  occurs  later,  modify  the  down 
drive  brackets  of  the  left-  and  right-hand 
inboard  flap  track  1  assembly  by 
accomplishing  all  actions  specified  in  the 
,Accomplishment  Instructions  of  the  service 
bulletin  specified  in  paragraph  (al(l )  or  (a)(2| 
of  this  ,AD,  as  applicable, 

(1)  For  Model  .A330  series  airplanes: 
.Airbus  Service  Bulletin  A330-57-3067. 
dated  October  12,  2000:  or  Airbus  Service 
Bulletin  .A330-57-306~,  Revision  01.  dated 
April  10.  2001 

(2)  For  Model  A340  series  aii-planes: 
Airbus  Service  Bulletin  A340-57-4075, 
dated  October  12.  2000:  or  .Airbus  Service 
Bulletin  A34O-57-4075.  Revision  01.  dated 
April  10.  2001 

Spares 

ibl  As  of  the  effective  date  of  this  AD.  no 
person  shall  install,  on  anv  airplane,  an 
inboard  flap  track  1  assemblv  unless  it  has 
been  modified  in  accordance  with  this  .AD, 

.Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Transport 
.Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.A.A  Principal  Maintenance  lnspec:tor,  who 
.may  add  comments  and  then  send  it  to  the 
,Manager.  International  Branch.  .ANM-116 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-U6. 

Special  Flight  Permits 

id)  Special  flight  permits  may  be  issued  in 
■it  (  ordance  with  sections  21  197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  191)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Note  3:  The  subject  of  this  .AD  is  addressed 
in  French  airworthiness  directive  2001- 
12^(B|,  dated  April  4,  2001  (for  Model  A330 
series  airplanes),  and  French  airworthiness 
directive  2001-123(8),  dated  April  4,  2001 
(for  Model  A340  series  airplanes). 

Issued  in  Renton.  Washington,  on 

September  27   2001, 

Charles  Huber, 

Acting  Manager.  Transport  Airplane 
Directorate.  .Aircraft  Certification  Senice 
|FR  Do<:  01-24781  Filed  10-3-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No.  2001-NM-250-AO] 

RIN2120-AA64 

Airworttiiness  Directives;  Bombardier 
IModel  CL-600-2B19  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  • 
certain  Bombardier  Model  CL-60O- 
2B19  series  airplanes.  This  proposal 
would  require  replacement  of  the 
existing  smoke  detectors  in  the  cargo 
compartment  with  new,  improved 
smoke  detectors.  This  action  is 
prompted  by  mandatory  continuing 
airworthiness  information  from  a 
foreign  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  false  smoke 
warnings  from  the  smoke  detectors  in 
the  cargo  compartment.  A  false  smoke 
warning  prompts  the  flight  crew  to 
discharge  fire  extinguisher  bottles, 
leaving  those  bottles  depleted  in  the 
event  of  an  actual  fire.  Repeated  false 
smoke  warnings  create  uncertainty  as  to 
whether  an  emergency  landing  and 
emergency  evacuation  of  passengers  and 
flightcrew  is  warranted. 
DATES:  Comments  must  be  received  by 
Novembers,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  Number  2001- 
NM-250-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■Docket  Number  2Q01-NM-250-AD"  in 
the  subject  line  and  need  not  be 
submitted  in  triplicate.  Conmients  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
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ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington  or  at 
the  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer.  ANE-172. 
FAA,  New  York  Aircraft  Certification 
Office.  10  Fifth  Street.  Third  Floor. 
Vallev  Stream,  New  York:  telephone 
(516)'256-7505:  fax  (516)  56ft-2716. 
SUPPLEMENTARY  INFORMATION: 

Coimnents  Invited 

Interested  persons  are  invited  In 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicatiohs  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  nr  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  follow  ing 
format: 

•  Organize  comments  issue-by-issuc. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  in\ited  on 
the  overall  regulatopi'.  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-250-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket 
Number  2001-NM-250-AD,  1601  l.mii 
Avenue,  SW..  Renton.  Washington 
98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FA,^ 
that  an  unsafe  condition  mav  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  TCCA  ad\ises 
that  the  smoke  detectors  in  the  cargo 
compartment  have  proven  to  be 
susceptible  to  dirt,  condensation,  and 
electromagnetic  interference,  which  has 
resulted  in  over  30  incidents  of  false 
"Cargo  Smoke"  warnings  on  the  engin> 
indication  and  crew  alerting  svstem 
(EICAS).  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
false  smoke  warnings  from  the  smoke 
detectors  in  the  cargo  compartment   A 
false  smoke  warning  prompts  the  flight 
crew  to  discharge  fire  extinguisher 
bottles,  leaving  those  bottie'«  depleted  in 
the  event  of  an  actual  fire  Repeated 
false  smoke  warnings  ( reate  uni  ertamt\ 
as  to  whether  an  emergency  landing  ami 
emergency  evacuation  of  passengers  and 
flightcrew  is  warranted 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Bombardier 
Ser\ice  Bulletin  60lR-26-cnB.  Revision 
A,  Dated  (une  15.  2001.  whi(  h  describes 
procedures  for  replacement  of  the 
existing  smoke  detectors  in  the  cargo 
compartment  with  new.  improved 
smoke  detectors  Accomplishment  of 
the  actions  specified  in  th<'  service 
bulletin  is  intended  to  ariequateh- 
address  the  identified  unsafe  ( cndition. 
TCCA  classified  thi>  ser\'if:e  bulletin  .i^ 
mandatory  and  issued  (Canadian 
airworthiness  directive  CF-2001-21, 
dated  May  2.3.  2001 .  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  t\pe  rertific.ited  fur 
operation  in  the  L'niteci  States  under  the 
provisions  of  section  21  29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21  29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above  The  FA.A  has 
examined  the  findings  of  TCC^.A. 
reviewed  all  available  information  ami 
determined  that  AD  action  is  necess.u) 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

.Sine  e  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  oil  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  ser\ice  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  281  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
rt'placement  of  the  existing  smoke 
detectors  in  the  cargo  compartment  with 
new.  improved  smoke  detectors,  and 
th.it  the  average  labor  rate  is  $60  per 
work  hour.  The  cost  of  required  parts  is 
approximately  $4,136  ($876  for  one 
smoke  detector  kit  and  $1 .630  each  for 
two  smoke  detectors).  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
SI. 195.936  or  $4, 256  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar>'  to  perform  the  spe<:ific 
actions  actually  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulators  Impai  t 

The  regulations  propo.sed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
it  is  determined  that  this  proposal 
would  not  ha\  e  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certif\  that  this  proposed  regulation  (1) 
is  not  a    significant  regulator}-  action" 
under  Executive  Order  12866:  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  no:<4!Februar>'  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
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regulator.'  evaluation  prppared  for  Xh\^ 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  mav  he  obtained  b\ 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Ain  raft.  Aviation 
safetv.  Safetv 

The  Proposed  Amendment 

Accordingly  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
.19  of  the  Federal  Aviation  Regulations 
(14  CFR  part  i4)  ds  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authorit\  (  itation  for  part  39 
continues  tn  rear!  as  follows: 

Authority:  4'H  .S.C   lOG(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  i<l  l.i  IS  amended  by 
adding  the  following  new  airworthiness 
directive 

Bombardier.  In(..  (Formerly  (^anadair): 

Do(  ket  2001-NM-250-AD. 

Af>f)lii  fihility:  Model  Bombardier  Model 
(;L-60()-jB19  series  airplanes,  serial 
numbers  700,3  through  7480  inclusive: 
certificated  in  any  category. 

Note  1:  This  .XD  applies  to  each  aif^lane 
iflentified  in  the  prei:eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sub|ect  to  the  requirements  of  this  AD.  For 
airplanes  thai  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
re<)uirements  of  this  ,'\D  is  affBf:ted.  the 
Mwner'ijperator  must  request  approval  for  an 
Hliernative  method  of  compliance  in 
rii '  ordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  ot 
ttie  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
ihis  .AD;  and.  if  the  unsafe  condition  has  not 
heen  eliminated,  the  request  should  include 
>()•■(  ifit:  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
a(.(.omplished  previously. 

To  prevent  false  smoke  warnings  from  the 
smoke  detectors  in  the  cargo  compartment. 
whi(  h  prompt  the  flight  crew  to  discharge 
fire  extmguisher  tajtlles.  leaving  those  bottles 
depleted  in  the  event  of  an  actual  fire,  or 
which  create  uncertainly  as  to  whether  an 
emergencv  landing  and  emergency 
tnai  nation  of  passengers  and  flightcrew  is 
warranted   arr  omplish  the  following: 

Replacement 

(t)l  Within  IH  months  after  the  effective 
datH  (it  this  .M)  Replace  the  existing  smoke 
(letei  tors  having  part  number  (P/N)  473052. 
whic  h  are  iotaied  in  the  cargo  compartment. 
with  new   improved  smoke  detectors  having 
1"N  473597- 1')   in  dfcordance  with 


liombardier  Service  Bulletin  CiUlK- 
Kevisinn  A.  dated  hine  In,  2001 


ih-Olfi. 


.Alternative  Methods  of  (Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  Transport 
Airplane  Directorate,  FA.A.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  method'^  ut 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-ne. 

Spec  lal  Hinht  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CVK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  thTs  AH 
can  be  accomplished. 

Note  3:  The  subiec:t  of  this  AD  is  addressel 
in  Canadian  airworthiness  directive  CF- 
2001-21,  dated  May  23.  2001. 

Issued  in  Renton,  Washington,  on 
September  27,  2001. 
Charles  Huber. 

Aiting  MiindgtT.  Transport  Airplane 
Dirfctoratff.  Aircraft  Certification  Service. 
|FR  Do(    01-24780  Filed  10-3-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-22&-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SD3  Series  Airplanes 

agency:  Federal  .\\iation 

-Xdiiiinistration.  D(1T 

ACTION:  Notice  of  proposed  rulemaking 

INFRM). 

SUMMARY:  This  document  proposes  the 
.uloption  of  a  new  airworthiness 
directive  (AD)  that  is  applif:able  to  all 
Short  Brothers  Model  SD.}  series 
airplanes  This  proposal  would  require 
a  one-time  inspection  of  the  installation 
of  the  bearing  housings  of  the  elevator 
torque  shaft  assembly,  and  corrective 
action  if  necessarv  This  action  is 
necessary  to  prevent  failure  of  the 
elevator  torque  shaft,  which  could  result 
in  reduced  controllabilitv  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 


DATES:  Comments  must  be  received  by 
November  5,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2001-NM- 
229-AD.  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  fhanni- 
nprmcomment'Q,f(ia^ov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-229-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Ciomments  sent  via  the 
Internet  as  attached  electronic  files  must 
he  formatted  in  Mic;rosoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  .Airworthiness  & 
Engineering  Quality.  P.O.  Box  241 , 
Airport  Road,  Belfast  BT3  9DZ. 
Northern  Ireland,  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  IfiOl  Lind 
.•\venue,  SW.,  Renton,  Washington, 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson.  Aerospace  Engineer, 
international  Branch.  ANM-llfi,  F.AA, 
Transport  Airplane  Directorate,  ifjOl 
Lind  Avenue.  SW.,  Renton.  Washington 
9805.5-4056:  telephone  (425)  227-1 1  75: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
partic;ipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dockc't  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  befort?  the  closing  date 
for  comments,  specified  above,  wdll  be 
considered  before  faking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  (Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bidletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vi'ill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Model/senes 


Docket  2001-NM-229-AD.  ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket 
2001-NM-22^AD,  T601  Lind  Avenue. 
SVV  .  Renton,  Washington  98055^056. 

Discussion 

The  Civil  Aviation  Authority  ICAAI 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Short  Brothers  Model  SD3  series 


airplanes  The  CAA  advises  thnt  ^n 
operator  reported  freeplnv  i<i  thi'  bt',inng 
housings  of  the  elevator  tuiqut^  shait 
assembly  at  frame  station  74  due  to 
incorrect  installation  of  the  bearing 
housings  of  the  elevator  torque  shaft. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  elevator  torque 
shaft  and  (  onsequent  reduced 
controllabilit\  nf  th<"  mrplane. 

Explanation  of  Relevant  S<»r\'ir.p 
Information 

.Sh(jrts  has  issued  the  following 
ser\ice  bulletins,  and  the  CAA  has 
issued  the  following  British 
airworthiness  directives: 


SD3-60  St>erpa 

SD3  Stierpa  

SD360  

SD330  


Short  Brothers  service 
bulletin 


Date  of  service  bulletin 


SD360  SHERPA-27-6 
SD3  SHERPA-  27-5 
SD360-27-31 
SD330-27-39 


May  22  2001 
May  22  2001 
May  22,  2001 
May  22.  2001 


Cofrespooding 

Brrtisti 

airworthiness 

directive 


003-05-2001 
008-05-2001 
009-05-2001 
007-05-2001 


The  service  bulletins  describe 
procedures  for  a  one-time  inspection  of 
the  elevator  torque  shaft  to  ensure  that 
the  bearing  housings  are  securely 
mounted,  without  any  obvious  or 
apparent  movement  relative  to  the 
mounting  structure.  The  CAA  classified 
the  service  bulletins  as  mandatory  and 
issued  the  above-referenced  British 
airworthiness  directives  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 


in  the  applicable  service  bulletin 
described  previously 

The  service  bulletins  rerommend  that 
operators  submit  reports  of  inspection 
results  to  the  manufacturer  While  ADs 
do  not  typically  require  a  report,  the 
inspection  results  will  enable  the 
manufacturer  to  determine  the 
prevalence  of  the  corrosion  in  the 
affected  fleet.  Therefore.  Note  3  has 
been  included  in  this  proposed  AD  to 
advise  operators  accordingly 

Cost  Impact 

The  FAA  estimates  that  75  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Ba.sed  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  US  operators  is 
estimated  to  be  $9,000.  or  $120  per 
airplane. 

The  cost  impact  figure  discus.sed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary-  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 

I'ther  ridniinistrative  actions. 

Regulatory  Impart 

The  reguldtiiin,'-  proposed  tierein 
would  not  have  a  substantial  direct 
effe<-t  on  the  States,  on  the  relationship 
between  the  natumal  Government  and 

the  States,  or  on  the  distnbutii'ii  nf 
power  and  responsibilities  dinniiv;  the 
various  levels  of  government  Therefore. 
It  IS  determined  that  this  [irnposai 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above.  1 
rertifv  that  this  proposed  regulation  (1) 
IS  not  a    significant  regulatory  action" 
under  Exet  utive  Order  12866;  (2)  is  not 
a    significant  rule    under  the  DOT 
Regulatory  PoIk  le^  .md  Pnx  ■•duo-^  (44 
FR  11034^  Februdr\  .t     ]'■*:■''     .,:,,i:3)if 
promulgated,  will  not  havi-  >  --.i^Kificant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  nf  the  Kft.M;i'i!i 'r\ 
Flexibility  .^ct    A  (  I'l'V  '  t  t.^i.   ;ir,i{i 
regulatory  evaluation  (rt  prtn:i  for  this 
action  is  contained  m  thi'  Kuies  Docket. 
A  ropy  of  it  ma\  be  nhtained  by 
(  ontarting  the  Rules  Docket  at  the 
location  pro\ided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  19 

.\\T  transpiin.iiiii   .Aircraft,  Aviation 

safety,  Safetv 

The  Proposed  .\mendmenl 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  <M 
continues  to  read  as  follows: 

Authority:  49  \'  SC    lOBIg).  4011).  44701. 
§39.13    [Amended] 

2.  Section  39  13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 


Short  Brothers  PLC:  Docket  2001-NM-229- 
AD. 

Applicability:  All  Model  SD3  series 
airplanes,  certificated  in  any  catesjory 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applirability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  uf  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performiince  of  the 
requirements  of  this  AU  is  atfeded.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  (  ondition  has  not 

Table  1.— Service  Bulletins 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  elevator  torque 
shaft,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following; 

Inspection 

(a)  Within  60  days  after  the  effective  date 
of  this  AD:  Perform  a  detailed  visual 
inspection  of  the  bearing  housings  of  the 
elevator  torque  shaft  assemblv  to  detect 
discrepancies  (including  movement  of  the 
housings  relative  to  the  mounting  structure), 
in  accordance  with  the  applicable  service 
bulletin  listed  in  the  following  table: 


pQr  Tiodei 


Inspect  in  accordance 

with  Short  Brothers 

service  bulletin 


Dated 


(1)  SD3-60  Sherpa  senes  airplanes  SD360  SHERPA-27-6  May  22.  2001. 

(2)  SD3  Sherpa  senes  airplanes        SD3  SHERPA-27-5  May  22,  2001 

(3)  SD360  series  airplanes  :  SD360-27-31  May  22.  2001. 

(4)  SD330  senes  airplanes  SD330-27-39  May  22,  2001. 


Note  2:  For  the  purposes  of  this  .\D.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detet:t  damage,  failure,  or 
irregularity.  Availabfe  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspef  tor  Inspec  tion  aids  such  as  mirror. 
magnifying  lenses,  etc  .  may  be  used.  Surface 
cleaning  and  elab(jrate  access  procedures 
may  be  required.  ' 

Corrective  Action 

(b)  If  anv  dist.repani  y  is  found  during  the 
inspection  required  b\  paragraph  (a)  of  this 
.*\D:  Prior  to  further  tlight.  replace  any 
affected  part  with  a  new  part,  in  at.t:ordance 
with  the  applicable  service  bulletin  listed  in 
Table  1  of  this  .\D. 

Note  3:  The  service  bulletins  listed  in 
Table  1  of  this  .\D  recommend  that  operators 
submit  a  report  of  their  inspection  findings 
to  the  manufacturer.  .-Mthough  operators  may 
submit  such  a  report   this  .\D  does  not 
require  it 

Alternative  Methods  of  Compliance 

(c)  An  alternati\H  method  of  compliance  or 
adjustment  of  the  (,omp!ianc:e  time  that 
provides  an  acceptable  levfl  of  safety  may  be 
used  if  approved  bv  the  Manager 
International  Branch.  .\.\'M-116.  Transport 
Airplane  Directorate.  F,\.\  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  lnspef:tor.  who 
may  add  comments  and  then  send  it  to  the 
Manager,  international  Branch.  .-WM-llfi 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-ne 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  .AD  is  addressed 
in  British  airworthiness  directives  003-05- 
2001.  008-05-2001    ()im-05-2001    and  007- 
O.S-2001. 

Issued  in  Renton.  Washington,  on 

SeptcmiHT  JH   20(11 

Charles  Huber, 

Acting  Manager.  Transport  Airplane 

Directorate,  Aircraft  Certification  Senicc 

[FR  Doc  01-24874  Filed  lO-.J-Ol;  8:45  amj 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NIM-224-AO] 

RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  and  Avro  146-RJ  Series 
Airplanes 


agency:  Federa 
.\dministration 


Aviation 

DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  This  proposal  would 
require  a  one-time  inspection  to  detect 
corrosion  of  the  flap  structure  and 
machined  ribs,  corrective  actions  if 
necessarv',  and  reprotection  of  the  rib 
boss  bores.  This  action  is  necessary-  to 
detect  and  correct  corrosion  in  the  flap 
structure  and  machined  ribs,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  5,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
224-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-224-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
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be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support.  13850  Mclearen 
Road,  Herndcn,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer. 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW  ,  Renton.  Washington 
98055-40.56:  telephone  (425)  227-1175: 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  tu  the  address 
specified  above.  All  communications 
recei\ed  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-224-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  tlie  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket 
2001-NM-224-AD.  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-405b. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authoritv  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  .-Xvro  14b- 
RI  series  airplanes.  The  CAA  advises 
that,  during  routine  maintenance, 
corrosion  was  detected  at  various 
locations  within  the  flap  structure  and 
machined  ribs.  Additional  corrosion  in 
this  location  has  since  been  identified 
through  specific  inspections  Oirrosion 
in  the  flap  structure  and  machined  ribs, 
if  not  corrected,  could  result  m  reduced 
structural  integrity  of  the  airplane 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  BAE 
Systems  (Operations)  Limited 
Inspection  Senice  Bulletin  ISB  5  7-06b 
dated  May  15.  2001.  which  describes 
procedures  for  a  one-time  detailed 
\isual  inspection  to  detect  corrosum  of 
the  flap  structure  and  machined  ribs 
Corrective  actions  for  corrosion 
specified  bv  the  service  bulletin 
include,  among  other  things,  repair  nf 
corrosion  by  blending  to  specified 
limits,  a  follow-up  liquid  penetrant 
inspection  of  the  blended  area  to  detet  t 
any  remaining  corrosion,  and  a  single 
repeated  detailed  visual  inspection   For 
all  airplanes,  the  service  bulletin 
describes  prot:edures  for  reprotection  nf 
the  rib  boss  bores.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition 
The  CAA  classified  this  serxite  bulletin 
as  mandator)'  and  issued  British 
airworthiness  directive  002-^5-2001  to 
ensure  the  continued  ainvorthiness  of 
these  airplanes  in  the  United  Kingdoiii 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  pnnisions 
of  section  21,29  of  the  Federal  Aviation 
Regulations  (14  CFR  21,29)  and  the 
applicable  bilateral  airvN'orthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CA.^, 
reviewed  all  available  information,  and 


determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  njieration  in  the  United 
States 

Explanation  of  Requirements  of 
Proposed  Rule 

Si  IK  I'  ,in  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  in  the 
section  titled  "Difference  Between 
Prnnosed  AD  and  Service  Bulletin." 

The  service  bulletin  recommends  that 
operators  submit  reports  of  inspection 
results  to  the  manufacturer.  While  ADs 
do  not  typically  require  a  report,  the 
inspection  results  will  enable  the 
manufacturer  to  determine  the 
prevalence  of  the  corrosion  in  the 
affec  ted  fleet   Therefore.  Note  3  has 
been  included  in  this  proposed  AD  to 
advise  operators  accnrdingh- 

Difference  Between  Proposed  ,MJ  and 
Service  Bulletin 

Operator^  '•fiiMild  nutc  that,  although 
the  service  t)ulletin  specifies  that  the 
inanuiac  turer  mav  be  contacted  for 
dis|)ositujn  ipf  certain  repair  conditions. 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  per 
.1  method  approved  by  either  the  FAA. 
lir  the  ( ;,\A  (or  its  delegated  agent).  In 
light  of  the  t\  p(  nf  rejidir  that  would  be 
required  to  addre<^  the  identified  unsafe 
c  (indition,  and  in  (  misonance  with 
existmg  bilateral  airworthiness 
agreements  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
apprci\  ed  b\  either  the  FAA  or  the  CAA 
would  be  acceptable  for  compliance 
wi'h  ihi^  proposed  AD. 

Cost  Impaci 

The  FAA  estimates  that  60  airplanes 
of  US  registrv  would  be  affected  by  this 
proposed  .^D.  that  it  would  take 
approximately  160  work  hours  per 
airplane  (including  access,  testing,  and 
c  inse-up)  to  aciomplish  the  proposed 
inspection  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
thes<'  figures  the  c;osl  impact  of  the 
proposed  .XD  on  U.S,  operators  is 
estimated  to  be  $576.00(1  nr  '^M  coo  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requin'ments  of  this  AD 
action,  and  that  no  operator  would 
ac  I  iiniplish  those  actions  in  the  future  if 
this  proposed  ,M)  \\  ere  iwii  .idnpted.  The 
cost  impact  figures  disLusiea  ai  AD 
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rulemaking  actions  represent  only  the 
time  necessarv'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Oder  131.32 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator,'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26.  1979);  and  (3)  if 
promulgated,  will  nr)t  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\ 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  ()bt,^ined  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safet\ 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .^viation 
Administration  proposes  \n  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  J9 
continues  to  read  as  follows: 

Authority:  4^1  I    SC    U)h(g),  4011,1.  44701 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive 

B.\E  Systems  (Operations)  l.imitpd 

(Formerly  British  .\erijspai;e  Rpginnal 
Aircraftl"  D'k  k''<  lU()\-S\i-224-AD 
Applii  abilit.    M<i(!"l  BAt'  146  and  .^v^o 
146-RI  serifs  riirplui>'s.  <  eriificatfffi  in  anv 
(■ate)5orv :  >'\<  '^pi  ihi  'sf  muditifd  in 
acrordarn  >•  with  BAt  Syst'^tii--  Sl'ilification 
HCM016y4K 


Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  ap[)li(:ability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subje<;t  to  the  remiirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performant  e 
of  the  requirements  of  this  \U  is  affet  ted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  ,-\D 
The  request  should  include  an  assessment  nt 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l)\ 
this  AD;  and.  if  the  unsafe  (.onditior  has  not 
been  eliminated,  the  request  should  include 
spe<:ific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detet;t  and  correct  corrosion  in  the  Oap 
structure  and  machined  ribs,  which  ( mild 
result  in  reduced  structural  integrity  of  the 
aiqjlane,  accomplish  the  following: 

Inspection 

(<il  Within  6  years  since  the  date  of 
manufacture  of  the  airplane,  or  within  2 
years  after  the  effective  date  of  this  AD. 
whichever  occurs  later:  Perform  a  detailed 
visual  inspection  to  detect  corrosion  of  the 
flap  structure  and  machined  ribs,  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Inspection  Service  Bulletin  ISB.57- 
066,  dated  May  1.5.2001 

(1)  If  no  corrosion  is  detected:  Prior  to 
further  flight,  reprotect  the  boss  hures  in 
accordance  with  the  service  bulletin. 

(2)  If  any  corrosion  is  detected:  Except  as 
required  by  paragraph  (b)  of  this  AD, 
accomplish  the  actions  required  by 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  uf  this  ,'\D. 

(i)  Prior  to  further  flight:  Perform  corrective 
actions  and  reprotect  the  boss  bfir*'s  in 
accordance  with  the  service  bulletin 

(ii)  Within  .1  years  but  not  sooner  tiian  2 
years  following  the  reprotection  specified  t)> 
paragraph  fa)(2)(i)  of  this  AD:  Repeat  the 
detailed  visual  inspection. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  spec  ifit, 
structural  area,  system,  installation,  or 
a.ssembly  to  delect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspe<;tion  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surfa(  e 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  any  inspection  required  by  this  .XD 
reveals  anv  corrosion  or  other  discrepancv 
for  which  the  service  bulletin  specifies  to 
contact  the  manufat  lurer  fur  a|)propriate 
action:  Prior  to  hirlher  flight,  repair  per  a 
method  approved  by  either  the  Manager. 
International  Branch.  ,^NM-l  If).  Iransporl 
Airplane  Directorate.  FAA;  or  the  Civil 
Aviation  Authority  (CAA)  (or  its  delegated 
agent). 

Note  3:  BAE  Systems  (Operations)  l.iinited 
lnspec:tion  Service  Bulletin  I.SB  57-()()r) 
ref;ommends  that  operators  submit  a  report  of 
their  inspection  findings  to  the  nianutacturer. 
Although  operators  may  submit  such  a 
report,  this  AD  does  not  require  it. 


Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  flap  on  any  affected 
airplane,  unless  the  inspe(  tion  and 
applicable  correc:tive  a(  tions  ha\e  been 
accomplished  in  accordance  with  the 
requirements  of  this  AU. 

Alternative  Methods  uf  Compliance 

(d)  .^n  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  .■\NM-il(>.  Operators 
shall  submit  their  recjuests  through  an 
appropriate  F.A.A  Principal  Maintenanc.e 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-llfi. 

Note  4:  Information  (  ont.erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-llfi, 

Special  Flight  Permits 

(e)  Speiial  flight  permits  may  be  issued  in 

a(  (  ordance  with  sections  21,197  and  21.199 
of  the  Federal  A\  iatior.  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  suhje(  t  of  this  .XD  is  addressed 
in  British  airworthiness  directive  002-0.5- 
2001. 

Issued  in  Renton.  Washington,  on 
September  28,  2001 
Charles  Hubei, 

.A(  tins  MnnagiT.  Transport  Airplane 
Diri'ttoralf.  Aircraft  C.irtilicatinn  Sen-ice. 

;FR  L)o(    01-24873  Filed  lO-.i-Ol;  8:4,5  am] 

BILLING  CODE  491&-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-205-AO1 
RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  A300  B4  Series  Airplanes; 
Model  A300  F4-605R  Airplanes;  Model 
A300  B4-600  and  A300  B4-600R  Series 
Airplanes;  and  Model  A310  Series 
Airplanes 

agency:  Federal  Aviation 

.Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B2  and 
A300  B4  series  airplanes;  certain  Model 
A300  F4-605R  airplanes  and  Model 
A300  B4-600  and  A300  B4-600R  series 


Federal  Regjster/Vol.  66.  No.  193 /Thursday.  October  4,  2001 /Proposed  Rules 


50589 


airplanes;  and  certain  Model  A310 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
damage  of  the  fillet  seals  and  feeder 
cables,  and  of  the  wiring  looms  in  the 
wing/pylon  interface  area;  and 
corrective  action,  if  necessary.  This 
proposal  also  would  provide  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  action  is 
necessary  to  prevent  wire  chafing  and 
short  circuits  in  the  wing  leading  edge/ 
pylon  interface  area,  which  could  result 
in  loss  of  the  power  supply  generator 
and/or  system  functions.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  5.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
205-AD,  1601  Lind  Avenue.  SVV  , 
Renton,  Washington  98055-405R. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-205-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW  , 
Renton,  Washington. 

FOR  FURTHER  INFORMATJON  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  A%enue,  SW,,  Renton,  Washington 
98055-4056;  telephone (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  {eg.,  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commcnl'- 
in  the  Rules  Docket  for  examination  h\ 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  actujn 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "C^omments  to 
Docket  Number  2001-NM-205-AD  ' 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

.•\ny  person  may  obtain  a  ropv  of  this 
.NPRM  by  submitting  a  request  to  the 
F.AA,  Transport  Airplane  Directorate, 
ANM-114.  Attention   Rules  Docket 
2001-NM-20,5-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056 

Background 

In  julv  1996.  a  Boeing  Model  74  7 
series  airplane  was  iiudhed  in  an 
accident.  As  part  of  re-examining  all 
aspects  of  the  ser\ice  expentince  of  the 
airplane  involved  in  the  accident,  the 
FAA  partic;ipated  in  design  re\  lew  and 
testing  to  determine  possible  sources  uf 
ignition  in  center  fuel  tanks.  As  part  of 
the  review,  the  FAA  examined  fuel 
system  wiring  with  regard  to  the 
possible  effects  that  wire  dc^gradation 
may  have  on  arc  propagation 

In  1997  in  a  parallel  preceding,  nl  the 
recommendation  of  the  White  House 
Commission  on  Aviation  Safety  and 
Security,  the  FAA  expanded  its  Aging 
Transport  Program  to  include  non- 
structural systems  and  assembled  a  team 
for  evaluating  these  systems.  This  team 
performed  visual  inspections  of  certain 
transport  category  airplanes  for  which 


20  years  or  more  had  passed  since  date 
of  manufac:ture   In  addition   the  team 
gathered  information  from  inlpr\iews 
with  FAA  Principal  Ma)ntenan(  e 
Inspectors  and  meeting*-  with 
representatives  of  airplane 
manufacturers  This  evaluation  revealed 
that  the  length  of  time  in  ser\'ice  is  not 
the  only  cause  of  wire  degradation; 
inadequate  maintenanc  e 
contamination   improper  repair,  and 
mechanical  damage  are  all  contributing 
factors  From  the  i  ompilation  of  this 
comprehensue  infurmHtion,  we 
developed  the  .\gin>;  Ir.iiivport  Non- 
Structural  Svstems  I'Lui  t-    mrrease 
airplane  safety  bv  im  ft  ,1-,:,^:  ►:■  iwledge 
of  how  non-striK  tiir.i.  ■  \  stems  d«?grade 
and  how  causev  i  i  iie^radation  can  be 
reduced 

In  199M.  the  F.\A  Administrator 
established  a  formal  advisor}'  committee 
to  fac  ilitate  the  implementation  of  the 
,\ging  Transport  Non-Structural 
Systems  Plan.  This  committee,  the 
Aging  Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC),  is 
made  up  of  representatives  of  airplane 
manufacturers,  operators,  user  groups, 
aerospace  and  industry  associations. 
and  government  agencies.  .As  part  of  its 
mandate,  ATSRAC  will  recommend 
rulemaking  to  increase  transport 
category  airplane  safety  in  cases  where 
solutions  to  safety  problems  cormected 
to  aging  systems  have  been  found  and 
must  be  applied.  Detailed  analyses  of 
certain  transport  category  airplanes  that 
have  been  remn\t»(i  from  service,  studies 
of  spr\M(  1'  hiili«  till--  ['er! .lining  to  certain 
winiiu  ^\  --trrii^    ,in'i  r''\  :i  w  s  of 
pre\iousl\  issued  .\iJ.s  requiring 
c  petitive  inspections  of  certain  wiring 
systems,  have  resulted  in  valuable 
information  on  the  cause  and 
prexentiin  of  wire  degradation  due  to 
\  ariMiiv  I  niitrihuting  factors  [e.g., 
in.iiieijuate  iii.iintenance. 
contamin.ition.  improper  repair,  and 
mechanical  damage). 

In  summary,  as  a  result  of  the 
investigations  described  above,  the  FAA 
has  determined  that  corrective  action 
nia\  be  ntx:essary  to  minimize  the 
potential  hazards  associated  with  wire 
degradation  and  related  causal  factors 
(e.g..  inadequate  maintenance, 
contamination,  improper  repair,  and 
ine(  hani:  al  damage). 

Identification  of  I  nsafe  (.onditicin 

The  ¥:\:\  h.iv  re(  eived  reports  of  wire 
chafing  ami  shori  i  ircuits  in  the  area  of 
the  wing  leading  edge/pylon  interface 
on  airplanes  affected  by  this  proposed 
.^D  In  some  cases,  this  has  resulted  in 
in  flight  turnbacks.  Significant  clearance 
IS  necessary  between  the  structural 
components  in  this  area.  This  clearance 
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is  closed  by  a  seal  installed  on  the  fillet 
fairing  On  some  airplanes,  the  seal  has 
been  torn  from  the  forward  fillet  fairing 
between  the  pvlon  and  the  wing.  Air 
flowing  through  the  gap  created  by  the 
torn  seal  damages  the  electrical  bundles 
by  chafing  against  the  wiring  and/or  the 
feeder  cables  located  inside  the  pylon 
This  condition,  if  not  corrected,  could 
result  in  short  circuits  at  the  wing 


leading  edge/ pylon  interface  and 
consequent  loss  of  the  power  supply 
generator  and/or  svstem  functions. 

Other  Related  Rulemaking 

This  proposed  AD  is  one  of  a  series 
of  actions  identified  as  part  of  the 
.ATSFLAC  program  initiative  to  maintain 
continued  operational  safety  of  aging 
non-structural  systems  in  transport 


category  airplanes.  The  program  is 
continuing,  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  the  following 
service  bulletins; 


Procedures 


Service  bulletin 


Model/senes 


Repetitive  general  visual  inspections  of  the  fillet  seals  and 
feeder  cables  to  detect  damage  repair  if  necessary  and  ap- 
plication of  protection  to  the  feeder  cables 

Repetitive  general  visual  inspections  of  the  wiring  looms  m  the 
wingpylon  interface  to  detect  chafing,  burning  or  short  cir- 
cuits repair,  if  necessary  and  application  of  protection  to 
the  winng  looms  and  the  bundles  routed  through  the  con- 
voluted conduits  between  nb  10  and  nb  12 

Replacement  of  fillet  panel  assemblies  with  improved  parts  to 
improve  the  sealing  between  the  fillets  and  wmgs,  which 
would  eliminate  the  need  for  tne  repetitive  inspections  de- 
scnbed  above 


A300-24-0053 
A300-24-601 1 
A31 0-24-2021 
A300-24-0083 
A300-24-6039 
A31 0-24-2052 


A300- 54-0095 
A 300- 54-6032 
A3 10- 54-2033 


Revision  05 
Revision  05 
Revision  06 
Revision  03 
Revision  06 
Revision  04 


dated  January  3,  2001  i  A300 

dated  May  18.  2001  I  A300-600 

dated  May  18.  2001  ;  A310 

dated  January  3,  2001   i  A300 

dated  Apnl  6,  2001  A300-600 


dated  Apnl  6.  2001 


A310 


Revision  01,  dated  January  3.  2001   A300 

Revision  03,  dated  January  3,  2001   A300-600 

Revision  01   dated  January  3,  2001   A310 


Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Service  Bulletins  A300-24-0053. 
A300-24-60n.  and  A31O-24-2021 
refer  to  Airbus  Service  Bulletins  A30O- 
24-0054,  A300-24-6013.  and  A310-24- 
2024,  respectively,  as  additional  sources 
of  service  information  for  repair. 

U.S.  Type  Certification  of  the  Airplanes 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  L'nited 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  L'nited 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Airbus  Service  Bulletins  A300-24- 
0053,  A300-24-6011.  A310-24-2021 , 
A300-24-0083,  A300-24-6039,  and 
A310-24-2052,  described  previously 

Cost  Impact  { 

The  FAA  estimates  that  107  airplanes 
of  US  registry  would  be  affected  by  this 
proposed  AD 

It  would  take  approximately  6  work 
hours  per  airplane  to  inspect  the  seals 
cables  at  an  average  labor  rate  of  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  proposed  inspection 


on  U.S.  operators  is  estimated  to  be 
$38,520,  or  $360  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  5  work 
hours  per  airplane  to  inspect  the  wiring 
looms  and  appiv  the  protection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  co.st  impact 
of  this  proposed  inspection  on  U.S. 
operators  is  estimated  to  be  $32,100,  or 
$300  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  acc.omplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to  perform 
the  optional  terminating  action,  it 
would  take  approximately  5  work  hours 
per  airplane  to  replace  the  fillet  panel 
assemblies,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $350  to  $470 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  optional  terminating 
action  on  US  operators  is  estimated  to 
be  $650  to  $770  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effe<:t  on  the  States,  on  the  relationship 


between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.' February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 ,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  use.  106(g),  4011.1.44701         §39.13     [Amended]  .\irbus  Industrie:  Docket  2001-NM-205-AD. 

2   Section  .39,13  is  amondpd  bv  Applicability.  The  following  airplanes, 

adding  the  following  new  airworthiness  certificated  in  any  category- 
directive; 

Table  1,— Applicability 


Model- 


ExcliKJing  those 
modified  per  Air- 
bus modification — 


A300  B2-1C,  A300  82-203  A300  B2K-X  and  A300  84  senes  airplanes  

A300  F4-605R  airplanes,  A300  B4-600  senes  airplanes  and  A300  B4-600B  senes  airplanes 
A310  senes  airplanes  


11349  on  2309 
11348  or  12303 

11350  or  12310. 


Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preteding  applicability 
pro\ision,  regardless  of  whether  il  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subjec  t  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  ref)aired  so  that  the  performant  e 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  r:ornpliancp  in 
accordance  with  paragraph  (d)  of  this  .\IJ 
The  request  should  include  an  assessment  ot 
the  effei  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addre-.».ed  h\ 
this  .\l):  and.  if  the  unsafe  t  ondition  has  not 
been  eliminated,  the  rw^uest  should  include 
specifit  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  |ire\  iousK . 

To  prevent  wire  chafing  and  shurt  cin:uits 
in  the  wing  leading  edge'pylon  inlert.if  e 
area,  which  could  result  in  loss  ut  the  pcjwer 
sup|il\  generator  and'or  s\slcm  tuni  tions. 
acioniplish  the  following: 

Inspections 

(a)  Within  ,')00  flight  hours  after  the 
eftet  ti\  r  i!,!'c  of  this  .'XU,  perform  a  general 
visual  ins[ie(  iion  to  detect  damagt?  [including 
erosion  and  tearing)  and  deterioration  of  the 
lillet  seals  anil  feeder  i  ables,  in  accordance 
with  Airbus  Service  Bulletin  A300-24-00.t;), 
Kexision  0.5.  dated  )anuary  3,  2001  (lor  Model 
.\300  series  airplanes):  A30()-24-fiOn 
Revision  05,  dated  Mav  i».  2001  (for  Model 
A300-<i00  series  airplanes);  or  .■\310-24- 
2021,  Revision  OH.  dated  Nfav  18,2001  (for 
Model  .•\310  series  airplanes)   Repeat  the 
inspection  ihereafter  at  intervals  not  to 
exceed  1,000  flight  hours,  until  the  actions 
specified  b\  [laragraph  (( )  are  ai  compli'hed 

(1)  II  no  damage  is  detei  ted:  Prior  In 
further  flight  following  the  initial  inspet  tiun 
only,  apply  protection  to  each  feeder  cable  in 
accordance  with  the  applicable  service 
bulletin, 

(2)  If  an\  damage  is  detei  ted    Prior  to 
further  flight,  repair  in  accordance  with  the 
applii  able  servic  e  bulletin, 

.Note  2:  For  the  purposes  of  this  ,MI  a 
general  visual  inspection  is  defined  as,    A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembK  to  detect 
obvious  damage,  failure,  or  irregularit\    This 
level  of  inspection  is  made  under  normalK 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 


platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked.'" 

Note  3:  For  Model  A30O-600  series 
airplanes;  .^ccomplishment  prior  to  the 
rffective  date  of  this  AD  of  the  actions 
specified  by  Airbus  Service  Bulletin  A300- 
24-601 1,  Revision  04.  and  A31O-24-2021. 
Revision  03.  both  dated  April  20,  1999,  is 
acceptable  for  compliance  with  the 
requirement'-  ot  p.iragraph  (a)  of  this  AD. 

Note  4:  Airbus  Servi(  e  Bulletins  A30O-24- 
00,)3,  A30O-24-6011.  and  A310-24-2021 
nfer  to  .Airbus  Service  Bulletins  A30O-24- 
00,i4,  A30O-24-6013,  and  A310-24-2024, 
respe(  lively,  as  additional  sources  of  service 
information  for  repair. 

(b)  Within  500  flight  hours  after  the 
effective  dale  of  this  AD:  Perform  a  general 
visual  inspection  of  the  wiring  looms  in  the 
area  of  the  wing  leading  edge/pylon  interface 
to  dete<  t  damage  (including  chafing,  burning. 
and  shori  i  in  ;i"^;     ::  accordance  with 
Airbus  .Serv  u  ■■  Hun.iin  A30O-24-OO83, 
Revision  03,  dated  lanuary  3,  2001  (for  Model 
A30()  series  airplanes);  A300-24-6039, 
Kev  iMi  n  06.  dated  April  6.  2001  (for  Model 
A300-600  series  airplanes);  or  A310-24- 
20,52,  Revision  04,  dated  April  6,  2001  (for 
Model  :\:\\0  series  airplanes):  as  applif,:able. 
Repeat  the  inspei  tion  thereafter  at  least  every 
1.000  flight  hours,  until  the  actions  spet;ified 
by  paragraph  (c)  of  this  .AD  have  been 
ai  (  ompllshed 

(1)  If  no  damage  is  detected:  Prior  to 
further  flight  following  the  initial  inspection 
only,  apply  protection  in  accordance  with  the 
applicable  service  bulletin, 

(2)  If  any  damage  is  detected:  Prior  to 
further  flight,  repair  in  accordance  with  the 
.ipplii  able  service  bulletin, 

.Note  5:  .Ac  f:omplishment  prior  to  the 
effective  dale  of  this  AD  of  the  inspection  in 
acconlance  with  .*\irhus  Service  Bulletin 
A300-24-()OH  1   Ke\  i-ion  02.  dated  March  29. 
]999:  A3()0-J4-i>ln<i   K,  \  ision  05.  dated 
Februarv  11.  .0(1(1,    ii  A  i  10-54-2052, 
Revision  03,  dated  Mdn  !:  3.  1999;  as 
a[ipli(  able:  i^  ,u  i  eptahle  for  compliance  with 
the  rM(juirenirnts  nf  paragraph  (b)  of  this  AD. 

Optional  Terminating  .Ac  tion 

((  I  Replai  ement  ot  the  fillet  panel 
assemblies  with  new,  improved  assemblies. 
in  accordance  with  ,'\irbus  Service  Bulletin 
A300-54-O0q5   Revision  01  (for  Model  A300 

series  airplanes):  A300-54-fi032   Revision  03 
(for  Model  ,A.i00-600  series  airplanes);  or 
A310-54-2033,  Revision  01  ifi;  Model  A310 


series  airplanes);  all  dated  January  3.  2001; 
terminates  the  requirements  nf  this  AD, 

Mlern.tli  V  t    Nli  thixls  ut  (  m;  (li  i.im  e 

Id)  An  alternative  nieibud  ul  compliance  or 
adjustment  of  the  complianc:e  time  that 
provides  an  acceptable  level  of  safety  may  be^ 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA,  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  6:  Information  c:onc;erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Sppi  ihI  Hitjbl  Permits 

,1  ,  .^ja. ..,.  1..^;.;  pi'rmits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  lcK.:ation  where  the  requirements  of  this  AD 
c:an  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  28.  2001. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Senice. 

[f-R  n,„    01-24872  Filed  1O-3-01,  8:45  am] 
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Electronic  Service  of  Documents 

September  27,  2001, 

AGENCY-  F.'di  r  il  !  nergv  Regulatory 

( .(iiiinu'-'-inii.  l',iicrgv, 
actkdn:  Notice  of  inquiry. 


SUMMARY:  [  !)•  Federal  Energy 
Regulatory  Commission  (Commission)  is 
inviting  comments  on  the  advisability  of 

i!n>iiif\  Hit:  it^  regulations  to  permit  the 


50592 


Federal  Register/ Vol.  66,  No.  193 /Thursday.  October  4,  2001  / Proposed  Rules 


Commission  to  serve  documents  on 
parties  through  electronic  means 
(eService),  Further,  the  Commission 
seeks  comment  on  whether  perstms  arc 
interested  m  a  subscription  service 
allowmg  for  documents  issued  by  the 
Commission  to  be  "pushed"  by 
electronic  means  to  the  individual 
(eDistribution).  eDistnbution  would  l)e 
unrelated  to  the  Commission's 
obligation  to  serve  parties  to  a 
proceeding.  To  receive  eDistribution. 
the  individual  would  not  have  to  have 
intervened  in  a  proceeding  before  the 
Commission.  In  addition,  the 
Commission  seeks  comment  on  the 
Commissions  r(jle.  if  any.  in 
encouraging  electrrjnic  service  between 
parties  to  a  proceeding  as  contemplated 
by  Order  No.  604.' 

DATES:  Comments  on  this  N'OI  are  due 
on  November  2,  2001 
ADDRESSES:  All  comments  should  refer 
to  Docket  No  RMOl-n-OOO  and  should 
be  addressed  to:  Federal  Enf^rgy 
Regulatorv  Commission.  888  First 
Street.  NE.,  Washington  DC.  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
John  White,  Office  of  the  Chief 
Information  Officer.  Federal  Energy 
Regulatorv-  Commission,  888  First 
.Street.  NE..  Washington.  DC"  20426. 
(202) 208-1812. 
John  ivhite'affrr.fpd. us 
Wilbur  Miller,  Office  of  General 
(Counsel,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  208- 
0933,  Wilbur  mil ler^ferc. fed. us. 
SUPPLEMENTARY  INFORMATION: 

Federal  Energy  Regulatory  Commission 

18  CFR  Chaptpr  I 

IDorkpt  No    RM(li-l  l-ooo! 

Electronic  Sen  ice  of  Documents:  Notice 
of  Inquiry 

Sepl^'mbfT  Z"    J.M)\  I 

I.  Intruduction 

The  Federal  Energy  Regulator,- 
Commission  'Commission!  is  invitmg 
comments  on  a  proposal  to  permit  the 
service  of  documents  by  the 
Commission  in  electronic  format,  in 
order  to  improve  the  efficiency  of  the 
Commission's  service  (eService).  The 
Commission  is  also  exploring  the 
public's  interest  in  a  separate 
mechanism  to  '  push  "  documents  it 
issues  to  individuals  by  electronic 
means  without  the  individual  having  to 
intervene  (eDistribution)  Finallv.  the 
Commission  invites  comments  whether 


the  Commission  has  a  role  in 
encouraging  electronic  service  of 
documents  between  parties.  This  Notice 
of  Inquiry  (NO!)  is  limited  in  scope  to 
the  issue  of  electronic  service  of  the 
Commission's  issuanc;es  and  electronic 
service  among  parties.  The  NOI  is  not 
intended  to  explore  other  aspects  of  the 
Cfimmission's  service  regulations 

II.  Background  and  Discussion 

I3n  Mav  26,  1999,  the  Commission 
issued  a  rule  in  Docket  No,  RM99— 6- 
000  permitting  participants  to 
proceedings  bpfort'  the  Commission 
voluntarily  to  serve  documents  on  one 
another  by  electronic  means.-  At  that 
tiI^^^  the  Commission  limited  the  scope 
of  the  rule  to  servif:e  among 
parti(  ipants,  and  did  not  effect  anv 
change  regarding  service  on  or  by  the 
Commission's  Office  of  the  Secretarv- 
(GSEC). '  In  this  NOI.  the  Commission 
wishes  to  gauge  the  public's  interest  in 
having  the  Commission  serve 
documents  by  electronic  means. 

In  order  to  increase  the  efficiency 
with  which  it  carries  out  its  program 
responsibilities,  the  Commission  has 
been  implementing  measures  to  use 
information  technology  in  order  to 
reduce  the  amount  of  paperw-(jrk 
required  in  its  proceedings,  and  to 
speed,  where  possible,  the  task  of 
analysis.  This  NOI  is  a  step  in  the 
process  of  replacing  paper  issuances 
with  electronic  issuances  by  exploring 
the  advisability  of  a  final  rule  allowing 
the  formal  service  of  issuances  via 
electronic  means. 

Furthf-r   some  industrv  sources  have 
informed  the  Commission  of  their 
perception  that  individuals  and 
organizations  sometimes  file  motions  to 
intervene  to  ensure  being  informed  of 
developments  in  [)roceedings  before  the 
Commission.  The  (Commission  wishes  to 
investigate  the  efficacy  f)f  a  self- 
registering  automated  electronic 
distribution  mechanism  for  the  informal 
promulgation  of  the  Commission's 
issuances.  This  mechanism  would 
nbv  late  the  need  for  persons  not 
interested  in  becoming  a  party  to  the 
[irocoeding  to  intervene  ]ust  to  be  kept 
informed. 

The  Commission's  regulations 
currently  allow,  among  other  things,  the 
formal  service  of  documents  "to 
participants  who  have  agreed  to  receive 
service  \-ia  the  specified  electronic 
means   ^  This  regulation  currently 
allows  el(K:tronic  service  to  occur 
between  participants  who  have  reached 
agreement  on  the  details  of  how  (e.g., 


via  e-mail)  and  in  what  format  (e.g.,  in 
MS-Word  word-processing  file  format) 
an  electronic  document  is  to  be 
delivered.  The  Commission  wishes  to 
determine  what,  if  anything,  the 
Commission  can  do  to  encourage 
electronic  service  among  the  parties  to 
a  proceeding. 

To  further  its  goal  of  efficient 
distribution  and  service  of  documents, 
the  Commission  wishes  the  parties  to 
address  the  following  questions  relating 
to  each  of  the  named  topics. 

I .  eSen'ice  of  Commission  Issuances 

The  Commission  believes  its 
operations  would  be  more  efficient  if  it 
were  to  serve  its  issuances  via  e-mail 
(eService  of  Commission  Issuances, 
instead  of  sending  FERC  Issuances  by 
regular  mail)  to  parties  on  the  Service 
List.  Also,  the  Commission  notes  that 
the  Administrative  Office  of  the  U.S. 
Courts  for  several  years  has  facilitated 
the  filing  of  case  documents  in 
electronic  formats  in  four  district  courts 
and  five  bankruptcy  courts,  and  plans  to 
have  this  capability  available  to  more 
than  200  bankruptcy,  district,  and 
appellate  courts  by  2005.  Where 
applicable,  the  courts  require  attorneys 
to  register  to  participate  in  the 
electronic  filing  process  in  particular 
cases,  and  automaticallv  issue  a  notice 
(via  email)  to  such  registered  attorneys 
when  any  registered  attorney  makes  an 
electronic  filing.  Some  courts  have 
adopted  service  by  electronic  means 
where  electronic  filing  was  adopted.'^ 

In  view  of  the  above,  the  Commission 
seeks  responses  to  the  following 
questions: 

a.  Would  adopting  eService  of 
Commission  issuances  via  e-mail  be 
easier  for  recipients  of  the  documents 
than  receiving  paper  service?  What 
problems  might  this  introduce?  How- 
might  such  problems  be  mitigated  or 
eliminated? 

b.  Would  recipients  of  eService  of 
Commission  issuances  want  to  receive 
an  eService  e-mail  as  soon  as  the 
Commission  issues  a  document?  Would 
grouping  items  into  a  relatively  few  e- 
mails  sent  every  two  or  three  hours 
throughout  the  day  or  even  grouping  all 
items  into  a  single  e-mail  at  the  end  of 
the  day  be  preferable? 

c.  Currently  Commission  issuances 
are  available  through  the  Commission's 
website  in  ASCII,^  Wordperfect  format. 


M  KK   IUM3  dune  11.  19qq);  FERC  Slats.  & 
Rpgs  ,  Knauititions  Prrrtmblps  liilv  199ft-r)p<  pmber 
2000,  1  n.074  (Ma\  2h    lyS'JI 


'Id 

'Id.  at  31.49,'i. 

M8CFR  385  2010  (2001). 


'•  Spp  I  inited  States  Banltruptty  (xiurt.  S<iulhern 
Dislrirl  of  New  York.  In  re  Electronic  Means  of 
Filing,  Signing,  and  Verification  issued  January  19, 
2001  and  I'nited  States  Bankruptcy  (>)ur1,  Norttiern 
District  of  Georgia  General  Order  No   5.  January  2b, 
2000. 

'■  A.SCI!  refers  to  the  American  Standard  Code  for 
Information  Interchange  a  code  for  character 
representation. 
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and  TIF  (tagged  image  file  format,  a 
graphical  format).  Would  these  or  other 
formats,  such  as  PDF.  be  preferable  for 
eService?  Would  a  link  to  the  doi,ument 
on  the  Commission's  website  be 
preferable  (though  its  integrity  would  be 
guaranteed  only  for  a  specific  time 
period)?  Describe  how  the  size  of  the 
document  might  influence  this  decision, 
d.  Under  what  circumstances  would  it 
be  feasible  for  the  Commission  to  use 
eService  as  the  default  method  of 
service  with  the  option  to  receive  paper 
service  only  upon  request? 

2.  eDistribution 

The  Commission  also  proposes  to 
adopt  a  mechanism  (eDistribution)  that 
would  permit  an  individual/ 
organization  to  register  his/her/its  e- 
mail  address  in  a  Commission 
proceeding  so  that  the  individual/ 
organization  would  automatically  be  e- 
mailed  issuances  from  that  proceeding 
without  having  to  formally  intervene. 
Accordingly,  the  Commission  seeks 
comments  on  the  following  matters; 

a.  How  is  eDistribution  a  more 
desirable  mechanism  for  distribution 
than  retrieving  copies  of  documents 
from  the  Commission  Issuance  Posting 
System  and  the  Records  Information 
Management  System  on  the 
Commission's  website? 

b.  Would  eDistribution  reduce  the 
number  of  parties  filing  motions  to 
intervene  simply  to  remain  aware  of 
developments  in  a  proceeding?  To  what 
extent  is  filing  motions  for  this  reason 

a  common  practice  (provide  percentage 
of  interventions  submitted  for  this 
purpose  if  known)?  What  other  benefits 
might  accrue  from  eDistribution? 

c.  What  features  would  such  a 
mechanism  need  to  maximize  its  utility? 

d.  Would  it  be  beneficial  if  the 
Commission  were  to  e-mail  the  URLs/ 
internet-links  (e.g.,  in  RIMS-on-the- 
Web)  of  other  documents  besides 
Commission  issuances  through  the 
eDistribution  mechanism?  What  specific 
benefits  would  accrue?  What  features 
would  such  a  service  have? 

e.  What,  if  any,  private  enterprises  are 
providing  a  service  like  eDistribution? 
Please  describe  them  if  any  exist. 

f.  FERC  may  institute  a  pilot  program 
for  eDistribution  prior  to  finalizing  rules 
on  the  eService  of  Conunission 
Issuances.  FERC  is  considering  the 
imposition  of  a  cost-recovering  fee  for 
this  service.  How  would  this  affect  your 
usage  of  such  a  service? 

3.  eService  Between  Parties 

The  Commission  seeks  comment  on 
whether  the  process  of  electronic 


service  between  parties  is  wnrkmg 
adequately  or  can  be  improved." 

a.  What  has  been  the  experience  of 
parties  providing  electronic  servicp  to 
one  another? 

b.  Is  it  easy  for  parties  to  identif\ 
others  who  are  interested  in  electronic 
service?  Would  designating  those 
parties  on  the  Serv^ice  List  who  have 
expressed  a  willingness  to  participate  in 
electronic  service  expedite  the  parties 
efforts  to  arrange  electronic  service' 

c.  In  what  ways  could  the 
Commission  encourage  the  more 
widespread  adoption  of  e-service 
between  parties?  For  example,  should 
the  Commission  be  a  central  repositnr\ 
for  e-mail  addresses  of  parties  who  wish 
to  serve  or  be  served  electronically' 

d.  What  improvements  could  be  made 
to  the  online  service  list  at 
fercdocket. fere. fed, us/pay' pa. htm? 

m.  Procedure  for  Comments 

The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views,  and  other  information 
concerning  the  matters  set  out  in  this 
notice. 

To  facilitate  the  Commission's  re\ipw 
of  the  comments,  commenters  are 
requested  to  provide  an  executive 
summary  of  their  position  on  the  issues 
raised  in  the  Notice  of  Inquin'  To 
facilitate  the  Commission's  review  of 
the  comments,  commenters  are 
requested  to  identify  each  specific 
question  posed  by  the  NOI  that  their 
discussion  addresses  and  to  use 
appropriate  headings.  Additional  issues 
the  commenters  wish  to  raise  should  be 
identified  separately  The  commenters 
should  double  space  their  comments 

Comments  may  be  filed  on  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  by 
November  2,  2001.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington  DC  20426  and 
should  refer  to  Docket  No  RMOl-11- 
000. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect.  MS  Word. 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  website  at  v\'\\^  fere. gov 
and  click  on  "E-Filing,'  and  then  follow 
the  instructions  for  each  screen  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
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to  the  sender's  E-Mail  address  upon 
receipt  of  comment.'; 

User  assistance  for  clectronu  filing  is 
available  at  202-208-0258  or  by  E-Mail 
to  f^fihnge>ferT  fed  us  (^ommpnts  should 
not  be  submittHd  to  the  E-Mail  address. 
,M]  comments  will  be  placed  in  the 
(Commission's  public  files  and  will  be 
available  for  inspection  in  thn 
Commission  s  Public  Reference  Room  at 
888  First  Street.  NE    VVashinelnn,  DC 
20426.  during  regular  husiri'^'-^  h:)iirs 
.additionally,  all  cfimmerits  mri\  ^»' 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through  The 
Commission's  Homepage  using  the 
RIMS  link  User  assistant  e  for  RIMS  is 
available  at  202-208-2222,  or  by  E  Mail 
to  nmsmaster#fpn  fed  u<- 

IV.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  f Commission  pr(A  ides  all 
interested  persons  an  opportunity  to 
view  and;or  print  the  f  ontent^  of  this 
document  via  the  Internet  through  the 
fk)mmissions  website  Ihttp:// 
^^■^^■\^■  fen:  govi  and  in  the  Commission's 
Public  Rpferen<  e  Room  during  normal 
business  hours  18  M)  a  m  to  5  p  m 
Eastern  time)  at  888  First  Street,  NE., 
Room  2A.  Washington.  IX.  20426. 

From  the  Commission  s  website  on 
the  Internet  this  information  is 
available  in  both  the  CCommission 
Issuance  Posting  Svstem  ((CIPS)  and  the 
Rec:ords  and  Information  Management 
Svstem  (RIMS I 

— CAPS  provides  access  to  the  texts  of 
formal  documents  issued  bv  the 
Commission  since  November  14. 
1994 
— The  full  text  of  this  document  is 
available  on  C.'IPS  in  .^SC^  cind 
WordPerfpi  1  8  0  format  fur  \  !^•\^  ing 
printing,  and; or  dovMilnd:ii,;ii: 
— RIMS  contains  imager  cf  (li.i,  .jiiifuii 
submitted  to  and  issued  h\  'hi 
C^ommission  after  Ndv.'mher  1  f>    1Q81. 
Documents  from  Nuveintier  IMM.S  tu 
the  present  can  be  viewed  and  printed 
from  the  Commission's  website  using 
the  RIMS  link  Descriptions  of 
dcK:uments  bat.k  to  November  16, 
1981.  are  also  available  from  RIMS- 
on-the-Wpb;  requests  for  copies  of 
these  and  other  ohier  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

L'ser  assistance  is  available  for  RIMS, 
CIPS.  and  the  website  riunng  normal 
business  hours  fron^  our  Help  line  at 
(202)  208-2222  (E-,Maii  to 
Wel)M(ister^ferr  ffd  us)  or  the  Public 
Reference  Room  at  (202)  20a-1371  (E- 
Mail  to 
public  referpn ( fniom^ferc.fed. us). 
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During  normal  business  hours, 
documents  csm  also  be  viewed  and/or 
printed  in  the  Commission's  Pubhc 
Reference  Room,  where  RIMS.  CIPS, 
and  the  Commission's  website  are 
available.  User  assistance  is  also 
available. 

Bv  direction  of  the  Commission. 
David  P.  Boer^ers, 

Secrntan,  ' 

IFR  Doc.  01-24801  Filed  10-3-01;  8:45  am] 

BILLING  COOE  671T-01-P 


DEPARTMEhfT  OF  VETERANS 
AFFAIRS 


38CFRPart17 
RIN  2900-AK32 


Medical  Benefits  Pacliage: 
Copayments  for  Extended  Care 
Services 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  V'A's 
medical  regulations  by  adding  the 
following  extended  care  services  to  the 
medical  benefits  package 
noninstitutional  adult  dav  health  care, 
noninstitutional  geriatric  evaluation, 
and  noninstitutional  respite  care  Also, 
we  propose  to  amend  \'A  s  medical 
regulations  to  establish  provisions 
regarding  copaym.ents  for  extended  care 
services.  These  actions  would 
implement  provisions  of  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act 

DATES:  Comments  must  be  received  on 
or  before  December  3.  2001 . 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to  Director.  Office  of 
Regulations  Management  i02D). 
Department  of  Veterans  .affairs,  810 
Vermont  Ave..  WV  .  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  27J-9289;  or  e-mail  comments 
to  OGCRpgulations'&mail.va  gov 
Comments  should  indicate  that  the\  are 
submitted  in  response  to    RIN  2900- 
AK32   "  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p  m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Goodwin,  Geriatrics  and 
Extended  Care  (114),  at  (202)  273-8540 
for  issues  regarding  the  medical  benefits 
package,  and  Nancv  Howard.  Revenue 
Office  (174),  at  (202)  273-8198  for 
issues  regarding  copayments  for 
extended  care  services.  Both  are  officials 


in  the  Veterans  Health  Administration, 
810  Vermont  Avenue  N'W.,  Washington, 
DC  20420 
SUPPLEMENTARY  INFORMATION: 

Medical  Benefits  Package 

We  propose  to  amend  VA's  medical 

regulations  at  38  CFR  17.38  concerning 
VA's  medical  benefits  package  which 
sets  forth  what  care  is  provided  to 
veterans  enrolled  in  the  V.^  healthcare 
system  More  specificallv,  we  propose  to 
add  the  following  extended  care 
services  to  the  medical  benefits  package; 
noninstitutional  adult  dav  health  care, 
noninstitutional  geriatric  evaluation, 
and  noninstitutional  respite  care.  This 
implements  amendments  to  38  U.S.C. 
1701(10)  and  1710B(a)(5)  added  by  the 
Veterans  Millennium  Health  Care  and 
Benefits  Art  (section  101(b)  and  (c)  of 
Public  Law  106-117). 

The  medical  benefits  package  alreadv 
specifically  includes  respite  care  that  is 
provided  as  hospital  or  outpatient  care. 
To  avoid  confusion,  we  note  that  with 
the  adoption  of  the  proposed  changes, 
the  medical  benefits  package  would 
include  both  institutional  (hospital  and 
outpatient)  and  noninstitutional  respite 
care. 

Copayments  for  Extended  Care  Services 

The  Wterans  Millennium  Health  Care 
and  Benefits  Act  (Pub  L.  106-117)  also 
established  provisions  regarding 
cnp.nments  fnr  extended  care  services 
pro\  ided  to  \eterans  by  VA.  These 
provisions  are  set  forth  at  38  U.S.C. 
1710B.  This  document  proposes  to 
establish  re(|uirenients  at  38  CFR  17.111 
regarding  c;opa\  ments  for  such  extended 
care  services  provided  either  directly  by 
VA  or  obtained  by  contract. 

The  proposed  rule  states  that,  with 
certain  exceptions,  as  a  condition  of 
receiving  extended  care  services,  a 
veteran  must  agree  to  pav  \'.\  a 
copa\  ment  This  restates  statutory 
provisions  at  38  U.S.C.  1710B. 

The  proposed  rule  sets  forth  a 
mechanism  for  calculating  the 
I  npavment  amount  This  is  intended  to 
implement  the  following  statutorv' 
criteria  set  forth  at  38  U.S.C.  17l6B(d)(2) 
that  states: 

The  Secretary  shall  develop  a  nu'thoriology 
for  establishing  the  amount  of  the  copayment 
for  which  a  veteran  (receiving  extended  care 
.servicesl  is  liable.  That  methodology  shall 
provide  for: 

(A)  Establishing  a  maximum  monthU 
copayment  (based  on  all  income  and  assets 
of  the  veteran  and  the  spouse  of  such 
veteran); 

(B)  Protecting  the  spouse  of  a  veteran  from 
Rnancial  hardship  by  not  counting  all  of  the 
income  and  assets  of  the  veteran  and  spouse 
(in  the  case  of  a  spouse  who  resides  in  the 


rommunitv)  as  available  for  determining  the 
copavment  obligation;  and 

(C)  Allowing  the  veteran  to  rt^tain  a 
monthly  personal  allowance. 

The  proposed  rule  states  that  a 
veteran  has  no  copayment  obligation  for 
the  first  21  days  of  extended  care 
services  in  any  12 -month  period  from 
the  date  extended  care  services  began.  It 
further  states  that  for  each  day  that 
extended  care  services  are  provided 
beyond  the  first  21  days,  unless  an 
exemption  applies,  a  veteran  is 
obligated  to  pay  VA  a  copayment 
amount  for  each  day  that  extended  care 
services  are  provided  to  the  extent  the 
veteran  has  available  resources.  This 
reflects  statutory'  provisions  at  38  U.S.C. 
1710B. 

The  proposed  rule  provides  that  the 
following  extended  care  services  are 
subject  to  the  corresponding  copayment 
amount  per  day; 
(i)  Adult  day  health  care — Si  5. 
(ii)  Domiciliarv"  care — S5. 
(iii)  Institutional  respite  care — S97. 
(iv)  Institutional  geriatric  evaluation — 

S97. 
(v)  Non-institutional  geriatric 

evaluation — SI  5. 
(vi)  Non-institutional  respite  care — 515. 
(vii)  Nursing  home  care — S97. 

The  proposed  copayment  amount  for 
institutional  extended  care  is 
comparable  to  the  copayment  amount 
for  nursing  home  ser\ices  under  the 
Medicare  program  and  copayments  at 
State  homes  that  provide  similar 
services.  The  proposed  copayment 
amount  for  outpatient  care  is 
comparable  to  industry  standards. 

The  proposed  copayment  amount  for 
domiciliary'  care  is  lower,  in  part, 
because  of  the  lower  level  of  care 
provided.  Further,  although  Public  Law 
106-117  included  domiciliary  care  in 
the  extended  care  ser\ice  package,  the 
eligibility  criteria  for  this  level  of 
medical  care  did  not  change.  To  be 
eligible  for  domiciliarv'  care,  veterans 
must  have  a  verv'  low  income,  usually 
an  amount  that  does  not  exceed  the 
maximum  annual  rate  of  VA  pension 
that  would  be  applicable  to  the  veteran 
if  the  veteran  were  eligible  for  VA 
pension  based  on  the  need  for  regular 
aid  and  attendance.  Accordingly,  we 
believe  it  is  appropriate  for  the 
copayment  amount  to  be  low. 

Under  the  proposal,  a  veteran  would 
be  obligated  to  pay  the  copayment  only 
to  the  extent  the  veteran  and  the 
veteran's  spouse  have  available 
resources.  Available  resources  would 
mean  the  sum  of  the  value  of  the  liquid 
assets,  fixed  assets,  and  income  of  the 
veteran  and  the  veteran's  spouse  minus 
the  sum  of  the  veteran  allowance  and 


Federal  Register /Vol.  66.  No.  193 /Thursday.  October  4,  2001  /  Proposed  Rule;- 


50595 


the  spousal  allowance.  Liquid  assets 
and  fixed  assets  are  included  in  the 
calculations  only  if  the  veteran  has  been 
receiving  extended  care  services  for  181 
days  or  more.  Expenses  are  included  in 
the  veterans  allowance  calculations  only 
if  the  veteran  has  been  receiving 
extended  care  services  for  180  days  or 
less,  the  veteran  is  receiving  only  adult 
day  health  care  or  other  noninstitutional 
care,  or  the  \eteran  has  a  spouse  or 
dependents  residing  in  the  community 
(not  institutionalized).  This  formula  is 
designed  to  allow  the  veteran  and  the 
veteran's  spouse  and  dependents  to 
ha\'e  minimum  amenities  %vhile 
allowing  the  retention  of  some  of  their 
possessions  to  help  them  maintain,  to  a 
degree,  a  similar  standard  of  living  as 
they  had  in  the  past.  Also,  this  formula 
is  intended  to  help  ensure  that  veterans 
institutionalized  for  180  days  or  less 
would  have  the  means  to  return  hr)me. 

The  proposed  rule  states  that,  for 
purposes  of  counting  the  number  of 
days  for  which  a  veteran  is  obligated  to 
make  a  copayment,  VA  would  count 
each  day  that  outpatient  ser\'ice£  are 
pro\  ided  and  would  count  eai  h  full  d^ay 
and  partial  day  for  each  inpatient  stay 
except  for  die  day  of  discharge  Thi?. 
formula  is  not  only  administratively 
feasible,  but  it  appears  to  be  a  fair  and 
reasonable  method  for  counting  davs  for 
charging  copayments 

The  proposed  rule  sets  forth 
definitions  of  adult  day  health  care, 
domiciliarv  cire.  extended  care  ser\ices, 
geriatric  evaluation,  institutional, 
noninstitutional.  nursing  home  care, 
and  respite  care.  These  definitions 
reflect  the  common  meaning  of  their 
terms  in  the  context  of  extended  care 
ser\"ices. 

The  proposed  rule  provides  that, 
unless  exempted,  a  veteran  must  submit 
to  a  VA  medical  facility  a  completed  \'A 
Form  10— 10EC  and  documentation 
requested  by  the  form  at  the  following 
times: 

(i)  At  the  time  of  initial  request  for  an 
episode  of  extended  care  services 

(ii)  At  the  time  of  request  for  extended 
care  senices  after  having  a  break  in 
provision  of  extended  care  ser.'ices  for 
more  than  30  days. 

(iii)  Each  year  at  the  time  of 
submission  to  VA  of  VA  Fonn  10-lOEZ 

The  proposed  rule  also  states  that 
when  there  are  changes  to  the  veteran's 
or  spouse's  situation  that  would  change 
the  copayment  obligation  (i.e..  changes 
regardiiig  fixed  assets,  liquid  assets, 
expenses,  income,  or  whether  the 
veteran  has  a  spouse  or  dependents 
residing  in  the  community),  the  veteran 
must  report  those  changes  to  a  VA 
medical  facility  within  10  days  of  the 
change.  Further,  the  proposed  rule  sets 


forth  in  full  VA  Form  10-lOEC.  These 
provisions  appear  to  be  adequate  to 
allow  VA  to  make  the  determinations 
required  to  be  made  under  the  proposed 
rule 

The  proposed  rule  sets  forth  the 
following  categories  of  veterans  and  care 
that  would  not  be  subject  to  the 
copayment  requirements: 

(1)  A  veteran  with  a  compensable 
ser.'ice-connected  disability 

(2)  A  veteran  whose  annual  uk  umi' 
(determined  under  38  I'  ST,   1S03)  is 
less  than  the  amount  in  effect  under  38 
U.S.C.  1521(bl. 

(3)  Care  for  a  veteran's 
noncompensabie  zero  perc  cnt  s('r\  ire- 
connected  disabilitv, 

(4)  An  episode  of  extended  caie 
ser\'ices  that  began  on  or  before 
November  30.  1999, 

(5)  Care  authorized  under  38  U..S.C. 
17  10(e)  for  Vietnam-era  herbicide- 
exposed  \eterans.  radiation-exposed 
\eterans.  Persian  Ciuif  War  \eterans.  or 
post-Persian  Gulf  War  combat-exposed 
veterans, 

(6)  Care  for  treatment  of  sexual  trauma 
as  authorized  under  38  U.S  C  1720D.  or 

(7)  Care  or  ser\ices  authorized  under 
38  I'.S  C   1  720E  for  (ertain  \'eteraiis 
regarding  cancer  of  the  head  or  neck. 

The  first  four  categories  are 
specifically  excluded  from  the 
copayment  provisions  by  statute  (38 
U.S.C.  1710B)  Also.  VA  can  charge  a 
copayment  for  extended  care  services 
only  for  care  provided  to  nonser\ice- 
connected  veterans  (38  \'.S  C   1710B) 
Categories  (3)  thriiugh  (71  refleit 
circumstances  in  which  the  extended 
cares  ser\ices  would  be  for  other  than 
a  "nonservice-connecied  disabiht\ 

This  regulation  will  use  a  means  test 
income  threshold  equal  to  the  cimount  of 
basic  pension  \'.\  provides  to  a  single 
veteran  eligible  for  pension  benefits 
The  threshold  differs  from  other  means- 
test  incr)me  thresholds  established  by 
other  statutor\  provisions  that  VA  uses 
to  determine  whether  a  \oteran  must 
pay  copayments  for  inp.itient  and 
outpatient  care  and  for  medications 
because  this  threshold  is  specificaiU 
established  bv  law  at  38  CSC. 
1710B(c)(2)(.'\)  as  added  by  the 
Millennium  Act   Additionally,  the 
copayment  amounts  established  iiiidtT 
this  rule  differ  from  other .  opavment 
amounts  that  \'.\  must  charge  for 
inpatient  and  outpatient  care  and  tor 
medications.  The  copayment  amounts 
are  different  due  to  the  statutory 
requirements  set  forth  at  38  L  .S.C. 
1710B(d)(2), 

Paperwork  Reduction  Act 

Proposed  38  CFR  17  111(f)  contains 
collections  of  information  under  the 


Paperwork  Reduction  Act  of  1995  (44 
V.S.C.  3501-3520).  Accordingly,  under 
set  tion  3507(d)  of  the  Act,  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  OMB  for  its  review  of  the 
collections  of  information. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs, 
Office  nf  Information  and  Regulatory 
Affau'-   W  .i^hington,  DC  20503.  with 
copies  mailed  or  hand-delivered  to: 
Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs  810  Vermont  Ave.. 
\VV  .  Room  1154.  Washington.  DC 
20420.  Comments  should  indicate  that 
thev  are  submitted  in  response  to  "RIN 
2900- AK  32" 

Title:  Application  for  extended  care 
services. 

Summan'  of  collection  of  information : 
hi  proposed  §  17.111(f).  VA  requests 
information  from  veterans  so  that  VA 
can  determine  the  financial 
circumstances  of  veterans  receiving 
extended  care  services. 

Description  of  the  need  for 
information  and  proposed  use  of 
infornuition  The  information  is 
necessan  to  determine  the  amount  of 
(  opavment  owed  to  VA  by  veterans 
receiving  extended  care  services. 

Description  of  likely  respondents: 
Eslmuitfd  number  of  respondents: 
8.600 

Hstiniated  frequency  of  responses:  1. 

Estimntf'd  total  annual  reporting  and 
record  kfi-pmg  burden:  12.900  hours. 

Estimated  annual  burden  per 
collection  90  minutes. 

The  Department  considers  comments 
b\  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 

<  r  I  lections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  if  tilt  !>■  i-irtment,  including 
uhether  tlu'  iiilonii.ttion  will  have- 
practical  utilit\. 

•  F\  aluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information. 
in(  luding  the  validity  of  the 
methodology  and  assumptions  used: 

•  Knhanc  in^  the  qualitv.  usefulness. 
and  clarity  of  the  information  to  be 
collected:  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 


50596  Federal  Register /Vol.  66.  No.  193 /Thursday.  October  4,  2001 /Proposed  Rules 


are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical  nr 
other  technological  collection 
techniques  or  other  forms  of  informatidii 
technology,  e.g.,  permitting  electronic 
submission  of  respon.ses. 

0MB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  c:ontained  in  this  prupostHJ 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  a  comment 
to  0MB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  .30  da\s 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  r\ile.  , 

Unfunded  Mandates 

The  Unfunded  Mandates,  Reform  Act 

requires  (in  section  202)  that  agencies 

prepare  an  assessment  of  anticipated 

costs  and  benefits  before  developing  anv 

rule  that  may  result  in  an  expenditure 

by  State,  local,  or  tribal  governments,  in 

the  aggregate,  or  by  the  private  sector  of 

SlOO  million  or  more  in  any  given  var 

This  rule  would  ha\e  no  consequential 

effect  on  State,  local,  or  tribal 

governments 

I 
OMB  Review 

This  document  has  been  rev  icwed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866  \'A  has 
not  yet  completed  a  cost  estimate  for 
this  rule  but  expects  it  to  b*! 
significantly  less  than  SlOO  million  p'-r 
year  \'A  will  present  a  cost  estimate  in 
the  final  rule 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatorv  amendment  will  not 
have  a  signific:ant  cconnmii   impact  on 
a  substantial  number  of  small  entities  as 
thev  art'  defined  in  the  Regulatorv 
Flexibility  Act  (RFA).  5  U  S.C.  601-612. 
This  anv-ndnient  would  not  dirtn  tl\ 
affect  anv  small  entities  Onh 
indivifluals  could  be  directly  affected 
Therefore,  pursuant  to  5  l'  S.t!,  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulator\  n(^xibilit\' 
analysis  requirements  of  sections  60J 
and  604 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  C;atalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  bv  this  dot  ument  are  64,00.5. 
64.007,  64. (JOB,  64,009,  64.010.  64  Oil, 
64,012,  64  01.3,  64  014.  64.015,  (>4  016. 
64,018.  64  019,  64  022,  and  64  025 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 


Claims.  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans.  Health  care.  Health 
facilities.  Health  professions.  Health 
records.  Homeless.  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
.N'ursing  homes.  Philippines.  Reporting 
and  record-keeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans, 

Approved:  May  1.  2001. 
Anthony  |.  Principi. 

S((  TP/orv  of  Vftfrans  Affairs. 

I'nr  the  reasons  set  out  in  the 
preamble.  38  CFR  part  17  is  proposed  to 
be  amc^nded  as  s«'t  forth  below: 

PART  17— MEDICAL 

1   The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501.  1721.  unless 

i'h>T\\  ise  nntpfl 

§17.36     [Amended] 

2.  Section  17  36  is  amended  by; 

A.  In  paragraph  (a)(1).  removing  "VA 
hospital  and  outpatient  c:are"  and 
adding,  iq  its  place,  "the  "medical 
benefits  package"  set  forth  in  §  17.38". 

B.  In  paragraphs  (a)(2)  and  (a)(3), 
removing  "hospital  and  outpatient", 

C.  In  paragraph  (b)(3),  removing 
"hospital  and  outpatient"  and  adding, 
in  its  place,  "that", 

§17.37     [Amended] 

3.  Section  17.37  is  amended  by: 

A.  In  paragraphs  (a),  (b),  (c),  (e).  (g). 
(h).  and  (i),  removing  "hospital  and 
outpatient 

B  In  paragraph  (fj,  renun  ing  "VA 
hospitiil  and  outpatient  care"  and 
adding,  in  its  plaf:e.  "care  provided  for 
in  the  "medical  benefits  package'  ". 

4.  Section  17  38  is  amended  hv: 

A,  Revising  paragraph  (a)  introductory' 
text, 

B,  Revising  paragraph  (a)(l)(xi). 

C,  Revising  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  read  as  follows: 

§  17,38     Medical  tienefits  package. 

(a)  Subject  to  par.igraphs  (b)  and  Ic)  of 

this  section,  the  foilnwing  hospital, 

outpatient,  and  extcmded  care  services 

constitute  the  "medical  benefits 

package"  (basic  care  and  preventive 

care): 

(D*  *  * 

(xi)(A)  Hospice  care,  palliative  care, 

and  institutional  respite  care;  and 

(B)  NoninstitutKmal  geriatric 
evaluation,  noninstitutional  adult  day 
health  care,  and  noninstitutional  respite 
care. 


(Authority:  38  U.S.C.  101.  501.  1701,  1705. 
1710.  1710A.  1721.  1722) 

§§17.1 12  through  17.115  including 
undesignated  center  heading 
[Redesignated  as  §§17.113  through  17.116] 

5.-6,  Sections  17,112  through  17,115 
including  the  undesignated  center 
heading  "REIMBURSEMENT  FOR  LOSS 
BY  NATURAL  DISASTER  OF 
PERSONAL  EFFECTS  OF 
HOSPITALIZED  OR  NURSING  HOME 
PATIENTS"  are  redesignated  as 
§§17.113  through  17,116,  respectively, 

§17.111     [Redesigned  as  §17,112] 

7.  Section  17.111  is  redesignated  as 
§17.112 

8.  A  new  §  17,111  is  added  preceding 
the  undesignated  center  heading 
"CEREMONIES"  to  read  as  follows: 


§17.111 
services. 


Copayments  for  Extended  care 


(a)  General.  This  section  sets  forth 
requirements  regarding  copayments  for 
extended  care  services  provided  to 
veterans  by  VA  (either  directly  by  VA  or 
paid  for  by  VA), 

(b)  Copayments.  (1)  Unless  exempted 
under  paragraph  (f)  of  this  section,  as  a 
condition  of  receiving  extended  care 
services  from  VA.  a  veteran  must  agree 
to  pay  VA  and  is  obligated  to  pay  VA 

a  copayment  as  specified  by  this 
section,  A  veteran  has  no  obligation  to 
pay  a  copayment  for  the  first  21  days  of 
extended  care  services  that  VA  provided 
the  veteran  in  any  12-month  period  (the 
12-month  period  begins  on  the  date  that 
VA  first  provided  extended  care  services 
lo  the  veteran).  However,  for  each  day 
that  extended  care  services  are  provided 
beyond  the  first  21  days,  a  veteran  is 
obligated  to  pay  VA  the  copayment 
amount  set  forth  below  to  the  extent  the 
veteran  has  available  resources  as 
determined  under  paragraph  (d)  of  this 
section.  The  following  sets  forth  the 
extended  care  services  provided  by  VA 
and  the  corresponding  copayment 
amount  per  day: 

(i)  Adult  day  health  care — S15. 

(ii)  Domiciliary  care — S5 

(iii)  Institutional  respite  care — S97. 

(iv)  Institutional  geriatric  evaluation — 

S97, 
(v)  Non-institutional  geriatric 

evaluation — S15. 
(vi)  Non-institutional  respite  care — $15. 
(vii)  Nursing  home  care — $97. 

(2)  For  purposes  of  counting  the 
number  of  days  for  which  a  veteran  is 
obligated  to  make  a  copayment  under 
this  section,  VA  will  count  each  day 
that  outpatient  services  are  provided 
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and  will  count  each  full  day  and  partial 
day  for  each  inpatient  stay  except  for 
the  day  of  discharge. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Adult  day  health  care  is  a 
therapeutic  outpatient  care  program  that 
provides  medical  services, 
rehabilitation,  therapeutic  activities, 
socialization,  nutrition  and 
transportation  ser\Mces  to  disabled 
veterans  in  a  congregate  setting. 

(2)  Domiciliarv  care  is  defined  in 
§  17.30(b). 

(3)  Extended  care  services  means 
adult  day  health  care,  domiciliary  care, 
institutional  geriatric  evaluation, 
noninstitutional  geriatric  evaluation, 
nursing  home  care,  institutional  respite 
care,  and  noninstitutional  respite  care. 

(4)  Geriatric  evaluation  is  a 
specialized,  diagnostic/consultative 
ser\'ice  provided  by  an  interdisciplinary 
team  that  is  for  the  purpose  of  providing 
a  comprehensive  assessment,  care  plan, 
and  extended  care  ser\'ice 
recommendations. 

(5)  Institutional  means  a  setting  in  a 
hospital,  domiciliary,  or  nursing  home 
of  overnight  stays  of  one  or  more  days 

(6)  Noninstitutional  means  a  service 
that  does  not  include  an  overnight  stay. 

(7)  Nursing  home  care  means  the 
accommodation  of  convalescents  or 
other  persons  who  are  not  acutely  ill 
and  not  in  need  of  hospital  care,  but 
who  require  nursing  care  and  related 
medical  ser\'ices,  if  such  nursing  care 
and  medical  ser\'ices  are  prescribed  by. 
or  are  performed  under  the  general 
direction  of,  persons  duly  licensed  to 
provide  such  care  (nursing  services 
must  be  provided  24  hours  a  day).  Such 
term  includes  services  f\irnished  in 
skilled  nursing  care  facilities  .Such  term 
excludes  hospice  care. 

(8)  Respite  care  means  care  which  is 
of  limited  duration,  is  furnished  on  an 
intermittent  basis  to  a  veteran  who  is 
suffering  from  a  chronic  illness  and  who 
resides  primarily  at  home,  and  is 
furnished  for  the  purpose  of  helping  the 
veteran  to  continue  residing  primarily  at 
homo.  (Respite  providers  temporarily 
replace  the  caregivers  to  provide 
services  ranging  from,  supervision  to 
skilled  care  needs.) 

(d)  Effect  of  the  veteran's  financial 
resources  on  obligation  to  pay 
copayment.  (1)  A  veteran  is  obligated  to 
pay  the  copayment  to  the  extent  the 
veteran  and  the  veteran's  spouse  have 
available  resources.  For  purposes  of  this 
section,  available  resources  means  the 
sum  of  the  value  of  the  liquid  assets,  the 
fixed  assets,  and  the  income  of  the 
veteran  and  the  veteran's  spouse,  minus 
the  sum  of  the  veteran  allowance,  and 
the  spousal  allowance.  Liquid  assets 


and  fixed  assets  are  included  in  the 
calculations  only  if  the  veteran  has  been 
receiving  extended  care  services  for  1H1 
days  or  more.  Expenses  are  int  ludcd  in 
the  veterans  allowance  calculation.*-  onl\ 
if  the  veteran  has  been  receiving 
extended  care  services  for  180  days  or 
less,  the  veteran  is  receiving  onlv  adult 
dav  health  care  or  other  noninstitufionai 
care,  or  the  veteran  has  a  spouse  or 
dependents  residing  in  the  rnmmunitv 
(not  institutionalized) 

(2)  For  purposes  of  determining 
available  resources  under  this  section; 

(i)  Income  means  current  income,  e.g.. 
gross  income  (including,  but  not  limitpd 
to.  wages  and  income  frtim  h  business. 
bonuses,  tips,  severance  pay.  ai  criicii 
benefits,  cash  gifts,  inheritance 
amounts,  interest  income,  standard 
dividend  income  from  non  tax  deferred 
annuities,  retirement  income,  pension 
income,  unemployment  payments, 
worker's  compensation  pa\ments,  blai  k 
lung  payments,  tort  settlement 
payments,  social  security  payments, 
court  mandated  payments,  payments 
from  \'A  or  an\  other  Fcdi'ral  programs, 
and  anv  other  income)  The  amount  of 
current  income  will  be  stated  in 
frequency  of  receipt,  e.g..  per  week   piT 
month 

(ii)  Expenses  means  basic  subsistence 
expenses,  including  current  expenses 
for  the  following  Rent/mortgage  for 
primary"  residence:  vehicle  payment  for 
one  vehicle;  food  for  \eteran.  veteran  s 
spouse,  and  veteran's  dependents; 
education  for  veteran,  veteran's  spouse, 
and  veteran's  dependents:  court-ordered 
payments  of  veteran  or  \eteran's  spouse 
[eg..  alinion\\  child-support);  ami 
including  the  average  monthl\  expenses 
during  the  past  year  for  the  following; 
Utilities  and  insurance  for  the  primary 
residenc:e,  out-of-pocket  medical  c  are 
costs  not  otherwise  covered  by 
insurance  and  medical  insurance  for  the 
veteran,  veteran's  spouse,  and  veteran's 
d(?pendents.  and  taxes  paid  on  income. 

(iii)  Fi.Kpd  Assets  means 

(A)  Real  property  and  other  non- 
liquid  assets;  except  that  this  does  not 
include — 

(1)  Burial  plots. 

[2]  A  residence  iLtf>e  residence  is: 

(/)  The  primary  residence  oi  the 
veteran  and  the  \eteran  is  receu ing  c)nly 
noninstitutional  extended  care  service, 
or 

{ii)  The  primary  residence  of  the 
veterans  spouse  or  the  veteran  s 
dependents  (if  the  veteran  dcjes  not  have 
a  spouse)  if  the  veteran  is  receiving 
institutional  extended  care  servii  e. 

(3)  A  vehicle  if  the  vehicle  is 

(/')  The  vehicle  of  the  veteran  ami  the 
veteran  is  receiving  only 


noninstitutional  extended  care  service. 
or 

(/;)  The  vehicle  of  the  veteran's  spouse 
or  the  veteran's  dependents  (if  the 
veteran  does  not  have  a  spouse)  if  the 
veteran  is  receiving  institutional 
extended  care  service. 

(iv)  Liquid  assets  means  cash,  stocks, 
dividends  received  from  IRA,  401  K's 
and  other  tax  deferred  annuities,  bonds. 
mutual  funds,  and  retirement  accounts 
[e.g..  IRA,  40lKs,  annuities),  household 
furniture,  household  goods,  clothing, 
jewelry,  personal  items. 

(v)  Spousal  allowance  is  an  allowance 
of  S20  per  day  that  is  included  only  if 
the  spouse  resides  in  a  community  (not 
institutionalized)). 

(vi)  Veterans  allowance  is  an 
allowance  of  $20  per  day  and  expenses. 

(3)  The  maximum  amount  of  a 
copayment  for  any  month  equals  the 
copayment  amount  specified  in 
paragraph  (b)(1)  of  this  section 
multiplied  by  the  number  of  days  in  the 
month  The  c:opayment  for  any  month 
may  be  less  than  the  amount  specified 
in  paragraph  (b)(1)  of  this  section  only 
if  the  veteran  provides  information  in 
accordance  with  this  section  to  establish 
that  the  copayment  should  be  reduced 
or  eliminated 

(e)  Requirement  to  submit 
informntiiin  (1 )  I  'niess  exempted  under 
[)ar(it;r,i|>h    f"  if  'fiis  s..,  tion,  a  veteran 
must  sutiinit  t>   M  V,\  medical  facility  a 
completed  \  .A  i    rt!)  10-lOECand 
docutnent.ctiMii  nKjuested  by  the  Form  at 
the  follow  int;  times: 

(i)  .\t  the  time  of  initial  request  for  an 
episode  of  extended  c:are  services. 

(ii)  At  the  time  of  request  for  extended 
care  services  after  a  break  in  provision 
of  extended  care  services  for  more  than 
30  days,  and 

(iii)  Each  year  at  the  time  of 
submission  to  VA  of  VA  Form  10-IOEZ. 

(2)  When  there  are  changes  that  might 
change  the  copayment  obligation  (i.e  . 
changes  regarding  fixed  assets,  liquid 
assets,  expenses,  income,  or  whether  the 
veteran  has  a  spouse  or  dependents 
residing  in  the  c  ommunity).  the  veteran 
must  report  those  changes  to  a  VA 
medic:al  facility  within  10  days  of  the 
change. 

(f)  Veterans  and  cam  that  are  not 
subjt'ct  to  the  copayment  requirements. 
The  following  veterans  and  care  are  not 
siihie;  t  111  the  copayment  requirements 

1  :f  thi^  sri  tion" 

(1)  A  \eier  ,11  '.vith  a  compensable 
servK  e  (  diini'i  ti-f)  disability. 

(2:  A  \ett[,ui  n  iise  annual  income 
Idetennmeii  iwuier  .^8  U.S.C.  1503)  is 
less  than  thu  amount  in  effect  under  38 
U.S.C.  1521(b). 
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{A)  Care  for  a  veteran's 
noncompensable  zero  percent  servue- 
connected  disability. 

(4)  An  episode  of  extended  care 
services  that  began  on  or  before 
November  30.  1999, 

(5)  Care  authorized  under  3H  l'  S.C. 
1710(ei  for  Vietnam-era  herbu  id'- 


exposed  veterans,  radiation-expo.sed 
veterans.  Persian  (.ulf  War  veterans,  or 
(Mi-Nt-PsTsitii  ( .'i!!  Wir  f  (inibat-exposed 
\  t'terdlls 

(6)  Care  for  trf-.ttnu-nt  of  sexual  trauma 
as  authorized  uiui'T  -(Hrsc,   1~20D.  or 


(7)  Care  or  services  authorized  under 
38  U.S.C.  1720E  for  certain  veterans 
regarding  cancer  of  the  head  or  neck. 

I.\uthf)[it\:  .18  I'.S.C  101(281.501,  1701(7). 
1710.  1720B,  1720U.  1722.\) 

{g]\'AForm  10-WEC 

BILLING  CODE  8320-01 -P 
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APPLICATION  FOR  EXTENDED  CARE  SERVICES 


GENERAL  INFORMATION 


VETERAN'S  NAME  {Imi.  Fim.  Ml) 


SOCIAL  SfCkWI^  NUMB(t 


ANSWER  YES  OR  NO  WHERE  APPUCABtE  (OTHERWISE  PROVIDE  THE  REQUESTED  INFORMATION) 


ARE  YOU  EIK3ISU  FOR  MEDtCAlD? 
□  YES  □  NO 


ARE  YOU  ENROLLED  IN  MEOtCARE  PART  B  tM«*cal    InsurancU 

□  yes         □  mo 


ARE  YOU  ENROLLED  IN  MEDtCARE  PART  *  IHotonm  mmttnct'. 
□     YtS  □    NO 


EffECTTVF  DATE  (M  -YmT 


t'lf  •.'•■!    •  ''> 


MEOtCARE  CLAIM  WUMSE"    m  ac«*c*t>*t 


MSURANCE  INFORMATION 


ARE  YOU  COVERtD  BY  HEALTH  INSURANCE  (including  cciwaea  tlvougft  a  tpouul?  (W  -YES"   pxmd*  iht  !o«ovi.n«  r^ormanon  'o.  M  rmo-Ki  comp."»i..  ptov«).ns, 
cw*f>o#  to  you.)     (— I  f—m 

iJyts        □  NO 


NAME  OF  INSURANCE  COMPANY 


NAME  OF  POLICY  hiOLDER 


ADDRESS  Of  WSURANCI  COMPANY 


P^ONf   NOMBCP    :.'    .NS.>*14S'  f    ■■  OMP^K 


RELATIONSHIP  OF  POLICY  HOLDER 


I  "OUC"   XUMBfB 


jftC     -r    \AMf     *»*:■.    :  f.    N^JMfeft- 


NAME  OF  INSURANCE  COMPANY 


NAME  Of  POUCV  HOLDER 


ADDRESS  OF  INSURANCE  COMPAMV 


PMO*4f    Mt.JMWB  ""    iN*"      ^AV  f       ,)V»^AN- 


RELATIONSHIP  OF  POLICY  HOLDEB 


POlCV  WUMKI. 


jBCXJf   NAMt     an;   "['B    »v  .(Mfrf  t- 


NAME  OF  INSURANCE  COMPANY 


ADDRESS  OF  INSURANCE  COMPAKV 


<>»ONt   NUMBI"  Of   INSJRAW:  I     ;;3<I»AW» 


NAME  Of  POLICY  HOLDER 


RELAnONSHIP  OF  POLICY  MOLOEB 


POLICY  NUW8EP 


"■«OlI»  NAMI    ANO'0«  •KJKIlf » 


SPOUSE/DEPENDENT  MFORMATION 


To  be  counted  as  a  dependent  (other  thao  spouse)  the  individual  must  have  been  counted  as  a  dependent  on  the  prtvious  vcar s  fedcra: 
income  tax  and  will  meet  the  IRS  dependent  requirements  for  the  coming  year 


SPOUSE'S  NAME  (LML  FVtL  Mil 


S'OUSf    SOCiA,   MC  !.«'-•  WJMSfC 


SPOUSE'S  ADORCSS  tStntt,  CJty,  StM*.  Zip  Cod*) 


TELEPHONE  NUMBER 


SPOUSF  RESIOtNG  IN  TmC  COMMUNITY  i 


OEPENOENTS  NAME  tlMt.  Fint.  Mil 


DEPENOENT-S  DATE  OF  BIRTH 


SPOUSE'  SOCIAL  SECUWTV  MUMaCP 


OEPENOBfTS  AOORESS  m  dmtnm  Ihm  apmia^  (Sumn.  CMy.  Sittt,  Zip  Codal 


TELEPHONE  NUMBER 


DiPlNOtMT  RFSjCMNG  in  IHE  commjni^ 


D'E 


lJ  •*: 


OEPCNOCNrs  name  IUm.  fim.MB 


DEPENDENTS  DATE  OF  BIRTH 


aCPENOtWT  SOOAi  SiCUR!'t  w.MBEfl 


OEPENOENTS  AOORESS  »  aMInm  Mw  ^pomi^  ISlrMt.  CKy   St*M.  Z^  Co<M 


TELEPHONE  NUMeER 


OEPfNOFKr  RESIDING  »<   '*«   COMMLP*^ 


D    »E 


DEPEMOENTS  NAME  |U«.  FVm.  MQ 


DCPENOENT'S  DATE  OF  BIRTH 


DEPfNDEKT  SOClAi  StC  JW^  >«>«B(S 


OEPENOENTS  ADDRESS  *r«MnM  M«i  tpmu^  (StraM.  Ctty.  Sot*.  Zip  Co<M 


TELEPHONE  NUMBER 


OEPfNOfW-  RtSlCXNO  II  ■^H«    COMMlIMT 


D 


'ES  lJ    no 


We  need  to  collect  infonnatioD  regarding  income,  assets  and  expenses  for  you  and  your  spouse  If  you  do  not  wish  to  provide  this 
informatkm  you  must  sign  agreeing  to  make  copayments  and  will  be  charged  the  maximom  copayment  amount  for  all  ser^)ces  Sec 
the  last  page,  read,  sign  and  date. 


'^1^  10-lOEC 
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wy^  Asieti  (WYeraw  awo  sp6uia 

VALUE 

1 .  Residence  (Market  vcdve  minus  any  outstanding  mortgage  or  lien  -  exclude  tfyeteran 
receiving  on  non-institutional  services  or  spouse  or  ctependent  residing  in  community). 

$ 

2.  Other  Residence  (S)  (Market  value  of  2nd  home,  vacation  residence,  rental  property  etc , 
minus  any  outstanding  mortgage  or  lien) 

$ 

3.  Land  (Market  value  minus  any  outstanding  mortgage  or  lien- if  not  included  in  value  of  residence 

$ 

4.  Veliicle(s)*  (Exclude  vehicle  if  veteran  receiving  only  non- institutional  services  or  spouse  or 

$ 

5.  Farm  aixi/or  Ranch  (Market  value  mimis  any  outstanding  mortgage  or  lien) 

$ 

6.  Other  Fixed  Assets  (Includes  such  items  as  stamp  or  com  collections,  art  v^ork,  collectibles 
minus  amount  awed;  excludes  burial  plots,  household  furniture  and  other  household  goods, 
clothing,  jewelry  a^d  personal  items) 

$ 

■^■^^^■I^H^I 

$ 

UQUK)  ASSETS  (VFTERAN  AND  SPOUSE) 

VALUE 

1 .  Cash  Balances  (Checking,  savings,  money  market,  etc  j 

$ 

2.  Stocks,  MutuaJ  Funds,  Bonds  (include  401  k's.  IRA's.  Annuiiiesj 

s 

3.  SEPS  (Self-emplayed person) 

$ 

P^I^^B^H^HHN 

$ 

SUM  OF  AM.  LINES  FIXED  AND  UQUID  ASSETS 

TOTAL  ASSETS 

$ 

CATEGORY 

VETERAN 

SPOUSE 

HOW  MUCH 

HOW  OFTEN 

HOW  MUCH 

HOW  OFTEN 

Gross  income,  inchiding  wages,  cash  gifts,  bonuses  and  tips,  severance 
pay,  or  other  accrued  boieii^  (mcluding  gross  incotne  from  your  farm, 
ranch,  property  or  business.) 

Social  Seaaity  Retirement/Disability 

Interest/Dividends,  inchxling  tax  exempt  earnings 

Retirement  and  Pension  income 

Civil  Service  Retirement 

U.S.  Raibroad  Retirement 

VA  Pension                        1 

Spouse  VA  disabihty/compensation 

Unemployment  Beneiits/Compensadoa 

Other  compensation,  e.g.  Worlcers  Compensation  and  Black  Lung 

Military  Retirement 

Other  Retirement 

Court  Mandated  (eg.  alimony,  child  support)  (Veteran  and  spouse) 

Other  Income 

iHHHHHHIHIHHHHHHHiiiHHI 
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EXPENSES 


ITEMS 


AMOUNT 


EducatJMi  (veteran,  spouse  or  dependent) 


Funeral  and  Burial 


Rent/Mortga£e  (Principle  ResideiKe  only) 


CONSENT  TO  RELEASE  WF0RMAT10N 

I  hereby  authorize  the  department  of  Veterans  Affairs  to  disclose  any  such  history,  diagnostic  and  trcatmen!  informaiKir  from  m\ 
medical  recortls  (including  information  relating  to  the  diagnosis,  treatment  of  other  therapy  for  the  cofKlitions  of  substance  abuse 
alcoholian  or  alcohol  abuse,  sickle  cell  anemia,  or  treating  tor  or  mfection  with  the  human  immunodcficienc)  virui  i  to  the  ccntracior 
of  any  beahfa  plan  contract  under  which  I  am  apparently  eligible  for  medical  care  or  paymeni  of  the  expense  cf  care  or  tt  an>  other 
party  against  whom  liability  is  asserted.  I  understand  that  1  may  revoke  this  authorization  at  anytime,  except  to  the  extent  thai  ac-tion 
nas  already  been  taken  in  reliance  on  it.  Without  my  express  revocation,  this  consent  will  auiomaiicaliv  expire  when  ali  action  arising 
from  VA's  claim  for  reimbursement  for  my  medicaJ  care  has  been  completed  I  authonze  pavment  of  metlical  heriefit';  :o  N  A  for  ans 
services  for  which  payment  is  accepted. 


SIGNATUM 


CONSENT  AND  AOREEMENT  TO  MAKE  COPAYMENTS 


Completion  of  this  form  with  signature  of  the  Veteran  or  veteran's  representative  is  tertificaiion  thai  the  veierar.^rprr  t-niai  vt 
received  a  copy  of  the  Privacy  Act  Statement  and  agrees  to  make  appropnate  copayraenis 

I  certify  the  foregoing  statement(s)  are  true  and  correa  to  the  best  ot  my  knowledge  and  belief  and  agret-  ti;  rr.akc 
copayment  for  extended  care  services  as  required  by  law 


:if  a,'T-  ;carif 


OR 


I  do  not  wish  to  provide  my  detailed  fmancial  information   I  understand  thai  1  » ill  be  a.ss€ssed  the  maximuir.  copaMn 
extended  care  services  and  agree  to  pay  the  applicable  VA  copayment  as  required  by  lav. 


(.•\ulhoritv    .^H  rSC   501,  1710R1 

iFK  Doc  ,  ()1-247H2  Filed  l()-:!-01 ,  H:4.t  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 


[DA  01-2207;  MM  Doct'et  No.  01-249;  RM- 
10272] 

Radio  Broadcasting  Services;  Tellurlde 
and  Norwood,  CO 

AGENCY:  Federal  Communications 
Commission 


ACTION:  Proposed  rule 


SUMMARY:  This  document  requests 
comment.s  on  a  petition  for  rule  making 
filed  on  behalf  of  Rockv  III  Investments. 
Inc..  licensee  of  Station  KRYDfFM). 
Channel  285C1.  Telluride.  Coloradn. 
requesting  the  reallotment  of  Chdnncl 
285C1  to  Norwood,  Colorado,  as  th.it 
community's  first  local  aural 
transmission  service,  and  modification 
of  its  license  accordingly  The 
petitioner's  modification  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rult■^  .md 
therefore,  we  will  not  be  accepting 
competing  expressions  of  interest  in  the 
use  of  Channel  28,5Cl  at  Norwood 
Coordinates  used  for  this  proposal  are 
38-00-0.5  NL  and  107-,-57-5  ^  VVL. 

DATES:  Comments  must  he  filed  on  or 
before  November  1  i,  2001.  anci  reply 
comments  on  nr  before  \ii\cinbfr  27. 
2001 

ADDRESSES:  Secretary.  Federal 
C^ommunications  Commission, 
Washington.  D(.  20.t54   In  addition  to 
filing  comments  with  the  FC^C, 
interested  parties  should  sene  the 
petitioner's  cininsel.  as  follows:  Barry'  D. 
Wood  and  Stuart  W  NoLin.  Ir..  F>qs,. 
Wfjod.  Maines  *£  Brown.  Chartered. 
1827  lefferson  Plao',  N\V  .  Washington. 
DC  200.3H 

FOR  FURTHER  INFORMATION  CONTACT: 

NancA'  [ovner.  M.is.-^  M<'(ji,i  Bur-'au   iL'Dj 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  (Commission's  Notice  of 
Proposed  Rule  Making  MM  Docket  No 
01-249.  adopted  September  12.  2001 
and  released  September  21.  2001.  Th.' 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  c:(3pving 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-.A257I.  44.5  12th  Street,  SW  . 
Washington,  DC.  The  c  omplete  text  of 
this  decision  may  also  be  purchased 
from  the  Ckimmission's  ( opy  contractor 
Qualtex  International.  Portals  II.  445 
12th  Street.  SW  .  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  c:ourt  review,  all  ex 
parte  c(mtacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
(,FR  1  415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  C(jmmunic:ations 
Commission  proposes  to  amend  47  CiFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  33R 

§73.202     [Amended] 

2.  Section  73  202ihi,  the  Table  of  FM 
Allotments  under  (Colorado,  is  amended 
by  adding  Norwood,  Channel  285(1 1 . 
and  removing  Telluride.  Channel 
285C1. 

Federal  Communications  Commission. 
|ohn  \.  Karausos, 

Chwj,  Ailocatiuns  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Do.    ()1-248»S2  Filed  10-3-01:  8:45  ami 
BILUNG  COOe  G712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2210;  MM  Docket  No  01-250.  RM- 
10273:  MM  Docket  No  01-251.  RM-10274: 
MM  Docket  No  01-252.  RM-10275:  MM 
Docket  No  01-253.  RM- 10276] 

Radio  Broadcasting  Services: 
Cheyenne  Wells,  CO;  Flagler,  CO; 
Mot>erly,  MO;  Stratton,  CO 

AGENCY:  i*(i.T.il  Coninmnications 

t  oiinnisMon, 

ACTION:  Proposed  rule. 


summary:  This  document  proposes  new 
allotments  to  Chmenne  Wells.  CO; 
Flagler.  CO.  Moberly.  MO:  and  Stratton. 
(X)  The  Commission  requests 
comments  on  a  petition  filed  on  behalf 
of  Cheyenne  Wells  Broadcasting 
proposing  the  allotment  of  Channel 


224C1  at  Cheyenne  Wells,  Colorado,  as 
the  community's  first  local  aural 
transmission  service.  Channel  224C1 
can  be  allotted  to  Cheyenne  Wells  in 
compliance  with  the  C^ommission's 
minimum  distance  separation 
requirements  without  any  site 
restriction.  The  coordinates  for  Channel 
224C1  at  Cheyenne  Wells  are  38-49-16 
North  Latitude  and  102-21-09  West 
Longitude.  See  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  filed  on  or 
before  November  13.  2001.  and  replv 
comments  on  or  before  November  27. 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC,  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  as  follows:  A.  Wray  Fitch. 
Ill,  Gammon  &  Grange,  PC:  8280 
Greensboro  Drive,  7th  Floor:  McLean, 
Virginia  22102-3807  (Counsel  for 
petitioners  for  Cheyenne  Wells. 
Colorado:  Flagler.  Colorado  and 
Stratton.  Colorado);  and  Charles 
Crawford:  4553  Bordeaux  Ave:  Dallas, 
Texas  75205  (Petitioner  for  Moberly. 
Missouri). 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  tlie  ("ommission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-250;  MM  Docket  No.  01-251;  MM 
Docket  No.  01-252:  and  MM  Docket  No, 
01-253.  adopted  September  12.  2001. 
and  released  September  21,  2001.  The 
hill  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Referenc;e  Information  (Center.  Portals  II. 
445  12th  Street.  SW.,  Room  CY-A257. 
Washington.  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commissiim's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC,  20554.  telephone  202- 
86.3-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

The  Commission  requests  comments 
on  a  petition  filed  on  behalf  of  Flagler 
Broadcasting  proposing  the  allotment  of 
Channel  283C3  at  Flagler.  Colorado,  as 
the  community's  first  local  aural 
transmission  service.  Channel  283C3 
can  be  allotted  to  Flagler  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.5  kilometers  (4.1 
miles)  west  of  Flagler.  The  coordinates 
for  Channel  283C3  at  Flagler  are  39-1 7- 
17  North  Latitude  and  103-08-32  West 
Longitude. 
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The  Commission  requests  comments 
on  a  petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Channel 
223 A  at  Moberly.  Missouri,^  that 
community's  fifth  local  aural  FM 
transmission  service.  Channel  223A  can 
be  allotted  to  Moberly  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 
city  reference  coordinates  with  no  site 
restriction.  The  coordinates  for  Channel 
223A  at  Moberly  are  39-25-06  North 
Latitude  and  92-26-17  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  on  behalf  of  Stratton 
Broadcasting  proposing  the  allotment  of 
Channel  246C1  at  Stratton,  Colorado,  as 
that  community's  first  local  aural 
transmission  service.  Channel  246C1 
can  be  allotted  to  Stratton  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.3  kilometers  (2.7 
miles)  east  of  Stratton.  The  coordinates 
for  Channel  246C1  at  Stratton  are  39- 


18-34  North  Latitude  and  102-33-17 
West  Longitude 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  applv  in 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Prnpnscd 
Rule  Making  is  issued  until  the  mattci 
is  no  longer  subject  to  Commissmn 
consideration  or  court  review,  all  '^\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments 
See  47  CFR  thnsp:l  1204(b)  for  rules 
governing  permissible  ex  parte  conta;  ts 

For  information  regarding  prnper 
filing  procedures  for  comments  set>  4" 
CFR  1.415  and  1420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

For  the  reasons  discussed  m  tiie 
preamble,  the  Federal  Communn  ations 
Commission  proposes  to  amend  4  7  CVR 
Part  73  as  follows; 


PART  7a— RADIO  BROADCAST 
SERVICES 

]  Thf  aiiihiiri!\  (  itation  for  Part  73 
(  iiiitmufs  to  read  as  follows: 

Authority    47  U.6.C.  154,  303,  334,  and 


§73.202     [  Amended) 

1.  .S.HtKin  73.202(b).  the  Table  of  FM 

Allotiiitiit .  lindf  r  (  '  I   rido,  is  amended 
bv  addintc  (  htni'iuir-  W.ils.  Channel 
J24(  1    FiaKitT   (  Ji,i;iiifi  J83C3;  and 

Strattr.n   ( !n.inn'-:  J4b(,l, 

J   >.'(  !)i  ri  '  ■  .li.  [)),  the  Table  of  FM 
Mlutmcnts  i;n  i>  r  Missouri,  is  amended 
b\  addini;  i  haiinel  223A  at  Moberly. 

F':i    1    1         •:  ..ill  ations  Commission. 
John  A    karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Diiision,  Mass  Media  Bureau. 

!FR  Dor  01-24863  Filed  10-3-01;  8:45  ami 
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Notices 


Federal  Register 

Vol.  66,  No.   193 

Thursday,  October  4.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations. 
committee  meetings  agency  decisions  and 
rulings  delegations  of  authonty  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  us  Agency  for  InternatiDiial 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (lomrnents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification  Comments  should  be 
addressed  to:  Desk  Officer  for  I'SAID. 
Office  of  Information  and  Regulatory 
Affairs.  Offic:e  of  Management  and 
Budget  (OMB),  Washingtcm,  DC  2050.i. 
Copies  of  the  information  cnllectioii  and 
supporting  documents  mav  be  obtained 
b\  calling  (202)  712-l..i65' 

SUPPLEMENTARY  INFORMATION: 

OMB  Xiimli^T  OMB  0412-, 

Farm  \umht-r  AID  1,5")H-1 

Title-  Financial  Report  of  All 
E.xpenditures  (FR_AE).  | 

Tvpf  (>t  Suhmts<;ion:  New  Information 
Collection 

Purpost'  The  purpose  of  this 
information  collection  is  to  collect  data 
on  liquidated  cost  sharing  funds  on  a 
quarterlv  basis  and  to  assure  that 
recipif'nts  abide  bv  agreed  i  onditions  nf 
the  award  This  collection  is  needed  to 
assure  that  grant  recipients  participate 
in  negotiated  USAID/BHR  A.SHA  urint 
financed  pro|e(."ts  bv  pro\  iding 
additional  funds  from  sources  other 
than  r  S  federal  monies 

Annual  Reporting  Burden        i 

Rfspondf^nts   19t) 

Total  annual  responses   iHO. 

Total  annual  hours  requested:  J80 
hours. 


Dated:  September  26,  2001, 
loanne  Paslcar, 

C:hnl.  Information  and  Records  Division. 

Offii  f  of  Administrative  Services,  Bureau  for 

Management. 

|FR  Doc.  01-24789  Filed  10-3-01;  8  45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  01 -072-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
I'dp'Twurk  Reduction  Act  of  199,5.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
export  of  poultry  and  poultry  hatching 
eggs  from  the  United  States. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  December 
T.  2001 

ADDRESSES:  Please  send  tour  (  opu-s  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-072-1. 
Regulatorv  Analysis  and  Development. 
PPD.  APHIS.  Suite  3C0.?.  4700  River 
Road.  Unit  118,  Riverdale.  MD  2()7:j7- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  Ol-o'72-l. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  f)ur  reading 
room.  The  reading  room  is  lof:ated  in 
room  1141  of  the  I 'SDA  South  Building, 
14th  Street  and  Independence  .■Xvenue 
SW,,  Washington.  DC.  Normal  reading 
room  hours  ,ire  8  am  to  4:^0  p.m., 
Mondd\  through  Friday,  (except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  fS90-281  7 
before  coming. 

.•\PH1S  dfi(  umi'iits  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
(  ommenled  on  .-XPHIS  dockets,  are 
available  on  the  Internet  at  http:// 


www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  certificates  for 
exporting  poultry  and  hatching  eggs, 
contact  Dr.  Ted  Williams,  Technical 
Trade  Services,  National  Center  for 
Import  and  Export,  VS.  APHIS,  4700 
River  Road,  Unit  39,  Riverdale.  MD 
20737-1236,  (301)  734-8364.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION:  Title: 
Certificate  for  Poultry  and  Hatching 
Eggs  for  Export. 

OMB  iXumber:  0579-0048 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  export  of  agricultural 
commodities,  including  poultry-  and 
hatching  eggs,  is  a  major  business  in  the 
United  States  and  contributes  to  a 
favorable  balance  of  trade.  In 
accordance  with  21  L'.S.C.  112  and  113, 
the  U.S.  Department  of  Agriculture 
(I'SDA).  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  V'eterinarv 
Services  (VS).  collects  information  and 
conducts  inspecticms  to  ensure  that 
poultry  and  hatching  eggs  exported  from 
the  United  States  are  free  of 
communicable  diseases  Receiving 
countries  have  specific  health 
requirements  for  poultry  and  hatching 
eggs  exported  fiom  the  L'nited  States 
Most  countries  require  a  certification 
that  our  poultry  and  hatching  eggs  are 
free  of  diseases  of  concern  to  the 
receiving  country.  This  certification 
generally  must  carrv  the  USDA  seal  and 
be  endorsed  by  an  APHIS  veterinarian. 
VS  Form  17-6,  Certificate  for  Poultry 
and  Hatching  Eggs  for  E.<port.  is 
generally  used  to  meet  these 
requirements. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  this  information 
collection  activity  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g..  permitting  electronic, 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collertioii  of 
information  is  estimated  to  average  0.5 
hours  per  response 

Respondents:  Owners  of  poultry  and 
hatching  egg  operations,  and  exporters 
of  these  products. 

Estimated  annual  number  of 
respondents:  300 

Estimated  annual  number  of 
responses  per  respondent:  70 

Estimated  annual  number  of 
responses:  21.000. 

Estimated  total  annual  burden  on 
respondents:  10.500  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
mav  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  b\  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  All  comments  will 
also  become  a  matter  of  public  nH:ord 

DdiK   111  Wa^tiingtDn,  \K],  itus  28tli  tins  ol 
Scptfiii!)'-!  JOOl. 
Bobby  R.  Acord. 

:\.  tirn;  Admirnstralnr.  Animal  nru!  Plunl 
}!:aith  In''j)H(  tion  Srn  k  i 
!KR  Uo(  .  ()l-24HH:i  Fik'd  l()-:i-()l ,  H  4'.  ,nv.\ 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-084-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  .Ser\'ice.  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 


information  collection  in  support  of  the 
Pseudorabies  Eradication  Program 
DATES:  We  invite  you  tn  comment  nii 
this  docket.  We  will  (  onsider  ,ill 
comments  that  we  ret  euf  h\  Dei  t-iiihiT 
3. 2001 

ADDRESSES:  Please  sond  four  copies  oi 
your  comment  (an  original  and  three 
copies)  to;  Docket  No.  ()l-084-l. 
Regulaton-  Analvsis  and  Development 
PPD.  APHIS.  Suite  3(:03,  4700  Riv.T 
Road  Unit  118.  Riverdale.  MD  207  i"- 
1238.  Please  state  that  your  comment 
refers  to  Doc  ket  No.  01-084-1 

■^'ou  mav  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room  The  reading  room  is  located  m 
room  1141  of  the  USD.A  South  Building. 
14th  Street  and  Independen(  ^  .Avenue 
SW,.  Washington.  IX^  Normal  reading 
room  hours  are  8  am  to  4  30  p.m  . 
Mondav  through  Frida\  .  except 
holidavs.  To  be  sure  someone  is  thiTc  tu 
help  you.  please  c:all  (202)  B90-2H1  7 
before  coming 

APHIS  documents  published  iii  th>' 
Federal  Register,  and  related 
information.  inc:ludmg  the  names  of 
organizations  and  individuals  who  hii\>' 
commented  on  APHIS  doc  kets.  are 
available  on  the  Internet  at  http;// 
www. aphis, usda.gov/ppd  rad/ 
webrepor  html 

FOR  FURTHER  INFORMATION  CONTACT:  For 

informati(m  regarding  the  Pseudorabies 
Eradication  Program,  contact  Dr  Arnold 
Taft.  Senior  Staff  N'eterinarian,  National 
Animal  Health  Programs  VS  APHIS 
4700  River  Road  L  nit  43.  Riverdale  MO 
20737.  (.301)  734-7708    For  c  upies  n| 
more  detailed  information  :in  the 
information  collection,  c  cmt.ic  t  Mrs 
C;elestc>  Sickles.  APHIS'  Information 
Collection  Coordinator,  at  !3()1)  734- 
7477 

SUPPLEMENTARY  INFORMATION: 

Title:  Pseudorabies 

OMB  S'umbfT  057H-()()7() 

T\'pe  ol  Request  Extension  of 
approval  of  an  information  rollcction. 

Abstract  The  Animal  and  Plant 
Health  Inspection  Ser\i(  i-  'APHIS)  of 
the  U.S.  Department  of  .Agriculture  is 
responsible  for  preventing  the  spread  ol 
contagious,  infectious,  or  communirahle 
animal  diseases  from  ont^  State  to 
another,  and  for  eradicating  sue  h 
diseases  from  the  Ulnited  States  when 
feasible 

In  connef:tion  with  this  mission. 
APHIS  regulates  the  interstate 
movement  of  swine  in  order  to  caref>itl\ 
control  the  movement  of  swine  that  rirt- 
infected  with  or  exposed  to 
pseudorabies.  These  regulations  arc 
found  in  9  CFR  part  85.  The  most 
common  method  of  pseudorabies 


transmission  is  through  the  mo\i m. m 
of  inf»'(  ti'ii  -wine  from  one  herd  to 
anothi'i 

Rt'guating  the  interstate  movement  of 
thi'-f.  iinimals  requires  the  use  of  certain 
uif   rmaticm  collection  activities. 
mi  iuiiiiii;  the  completion  of  documents 
atti-stiiit;  to  the  health  status  of  the 
swinr  hi'ing  moved,  the  number  of 
swine  being  moved  in  a  particular 
shipmint  the  shipment's  point  of 
rigiii   ,  iid  the  shipment's  destination. 

With,  tin     ;;*   rrnation,  we  are  able  to 
cart'fijlU  111  lui'ii  the  location  of 
intf"(  ti  (i  or  exposed  animals  and  prevent 
thcni  fiom  coming  into  contact  with 
hr<ilth\  animals 

Hits,  ii,„  ,,i;..  ii(k  i1  so  provide  useful 
trai  chai  X    inlnriiidiion  in  the  event  an 
infcH  ted  animal  is  discovered  and  an 
i;iMs|]i_;.iti(in  must  be  launched  to 
iit''<  riiur,(  w  here  the  animal  originated, 
ds  u'll  ds  tti>  iiimber  and  location  of 
ether  aniniriis  with  which  it  may  have 
tidd  I  ontact  during  its  interstate 
ir.i  ■'.  t'liii'iii 

r.hi   luiornidtion  provided  by  these 
:i  11  ii:;ii  Ills  is  critical  to  our  ability  to 
}  I.  \ ,  lit  the  interstate  spread  of 
I  ^iii    r.ibies,  and  therefore  plays  a  vital 
(m],  in     ij  i'seudorabies  Eradication 
Pruuraiii 

W'    iri'  asking  the  Office  of 
M  iii.iii'  inent  and  Budget  (OMB)  to 
apprtivt  the  use  of  this  information 
collection  activity  for  an  additional  3 
vears. 

The  purpose  of  this  notice  is  to  solicit 
I  iiriinimts  from  the  public  (as  well  as 
.iff I  I  t.ii  .igencies)  concerning  our 
1!  inrni.ition  collection  These  comments 
W  ill  hrl['  11- 

(Ij  Evdiii.ite  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 

if  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
rnllpi  tinii  of  information  on  those  who 
irr  t(i  rispiind.  ihrough  use,  as 

.i])\)Ti  i[.i  late,  of  automated,  electronic, 
iiii'i  tirtnu:al.  and  other  collection 
!ti  hiinlogies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
r<'j)nr1ing  burden  for  this  collection  of 
infiirm.ition  is  (>stim;?t'Tl  to  average 
0  02(i7»i  hnurs  ;!f  i  r"sj;i  :;ise. 

Hespondf'iit-   ">  .\  ,;!>■  shippers,  swine 
htrd  DWiuTs    ill  !  .state  animal  health 
[)r'>t('(  timi  ,iu!tii irities. 
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Estimated  annual  number  of 
respondents:  30,050. 

Estimated  annual  number  of 
responses  per  respondent:  2.66888. 

Estimated  annual  number  of 
responses:  80.200. 

Estimated  total  annual  burden  on 
respondents:  1  665  hours.  (Diu*  to 
averaging,  the  total  annual  burden  hour^ 
may  not  equal  the  product  of  the  annua! 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  .Ml  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC.  this  28th  day  of 

S«'pl»mb»r  2001  , 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen,'ice. 

[FR  Doc:  01-24h84  Filed  10-:i-01;  8:45  am] 

BILLING  CODE  3.110-34-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service  | 

Northwest  Sacramento  Provincial 
Advisory  Committee  (SAC  PAC); 
Klamatti  Provincial  Advisory 
Committee  (Klamath  PAC) 

AGENCY:  Forest  Sei-vice,  USDA. 
ACTION:  Notice  of  meeting. 


summary:  The  Northwest  .Sacramentn 
Provincial  .Advisorv  Committee  iNW 
SACPAC)  and  the  Klamath  Provincial 
Advisor\-  Committee  (Klamath  PAC) 
will  hold  a  joint  meeting  on  Thursday. 
October  25.  2001,  in  Redding. 
California.  The  Klamath  P.AC  m'^mbers 
will  continue  meeting  through  Fridav. 
October  26  The  purpose  of  the  meeting 
i=  tt)  discuss  Nnrthv\est  Forest  Plan 
implementation  issues. 

DATES:  The  meeting  will  be  held 
October  2.5-2fi,  2001. 

LCXJATION:  The  meeting  will  be  held  in 
the  Banquet  Room  of  the  (^R.  Gibbs 
Restaurant  at  2300  Hilltop  Drive  in 
Reddinu.  C.\ 

FOR  FURTHER  INFORMATION  CONTACT: 

lackie  Rilev,  (Committee  Corodin.itor, 
l',SD.\.  Shasta-Trinitv  National  Forest, 
2400  Washington  .Ave  ,  Redding,  CA 
46001,  (530)  242-2203;  e-mail: 
inie\-01@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 


Dated:  Sppifnibfr  25,  2001. 
J,  Sharon  Heywood, 
Forest  Supervisor. 

(FR  Dor.  01-24777  Filed  10-3-01;  8;4,t  am] 
BILLING  CODE  3410- ^K-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Province 
Interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Meeting, 


SUMMARY:  The  .Southwest  Oregon  PIEC 
Advisnr\'  (.imimittee  will  meet  on 
October  \7.  jiOOl  at  the  Hawthorn  Inn 
and  Suites.  243  NF.  Morgan  Lane,  at 
Grants  Pass,  Oregon  The  meeting  will 
begin  at  9  a.m.  and  continue  until  5  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Province  Advisory  Committee  Operating 
Guidelines;  (2)  Public  Comm.ent;  (3) 
Discussion  of  Wcirli  Plans  for  fiscal  vear 
2002;  and  (4)  Current  i';sues  as 
perceived  by  Advisorv  Committee 
members 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Evenson.  Province  Advisory 
Committee  Coitrdinator,  USDA,  Forest 
Service,  Umpqua  National  Forest,  2900 
NW  Stewart  Parkwav,  Roseburg,  Oregon 
97470,  phone  (541) 957-3344. 

Dated:  September  28,  2001. 
Michael  D,  Hupp, 

Acting  Df^signatf'd  Federal  Official. 

[FR  Doc,  01-24870  Filed  10-3-01:  H  45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Western  Washington 
Cascades  Provincial  Interagency 
Executive  Committee  Advisory 
Committee  (Provincial  Advisory 
Committee)  will  meet  on  Tuesdav. 
October  23rd,  2001.  at  the  Mt.  Baker- 
Snoqualmie  National  Forest 
Headquarters.  21905  64th  Avenue  West, 
in  Mountlake  Terrace,  WA. 

The  meeting  will  begin  at  9  a.m.  and 
c  ontinue  until  about  3  p.m.  Agenda 
items  to  he  covered  include:  (1)  Review 
and  feedback  regarding  key  elements  to 


be  included  in  the  Adaptive 
Management  Area  Plan  for  the  Finney. 
(2)  updates  regarding  current  Forest 
Service  initiatives,  (3)  review  and 
feedback  regarding  vegetation 
management  plans  on  the  Forest,  and  (4) 
review  and  discussion  of  study  results 
from  the  Forest  Ecologist,  All  Western 
Washington  Cascades  Provincial 
Advisorv'  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 

The  Provincial  Advisory  Committee 
provides  advice  regarding  ecosystem 
management  for  federal  lands  within  the 
Western  Washington  Cascades  Province, 
as  well  as  advice  and  recommendations 
to  promote  better  integration  of  forest 
management  activities  among  federal 
and  non-federal  entities.  The  Advisorv' 
Committee  is  a  key  element  of 
implementation  of  the  Northwest  Forest 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Penny  Sundblad,  Province  Liaison, 
USDA  Forest  Service,  Mt.  Baker- 
Snoqualmie  National  Forest,  810  State 
Route  20,  Sedro-WooUev.  Washington 
98284  (360-856-5700,  Extension  321). 

Dated:  September  27.  2001. 
Ronald  R,  DeHart, 

Designated  Federal  Official. 

IFR  Dor,  01-24871  Filed  10-3-01,  8:45  ami 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committee  (PAC);  Meeting 

AGENCY:  Forest  Service,  USDA  Forest 

Service. 

ACTION:  Action  of  Meeting, 

SUMMARY:  The  Willamette  Province 
Advisorv'  Committee  (PAC)  will  meet  on 
Thursday.  October  17.  2001.  The 
meeting  is  scheduled  to  begin  at  9  a.m., 
and  will  conclude  at  approximately  2 
p.m.  The  meeting  will  be  held  at  the 
Salem  Office  of  the  Bureau  of  Land 
Management:  1717  Fabrv  Road  SE. 
Salem.  Oregon;  (503)  375-5646,  The 
tentative  agenda  includes:  (1)  Overview 
of  monitoring  results,  (2)  Subcommittee 
organization,  (3)  Public  forum,  (4) 
Update  and  information  sharing. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
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submitted  prior  to  the  October  1 7 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester:  Willamette 
National  Forest:  211  East  Seventh 
Avenue:  Eugene.  Oregon  97401:  (541) 
465-6924. 

Dated;  September  28.  2001. 
Herbert  L.  Wick. 

Acting  Forpht  Suprn-isor 

iFR  Do(  ,  01-24877  Filed  10-3-01;  8;4.t  diiil 

BILLING  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

DATE  AND  TIME:  Friday.  October  12,  2001, 
9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  NW.,  Room  540. 
Washington,  DC  20425. 

STATUS: 

Agenda 

].  Approval  of  Agenda 

II.  Approval  of  Minutes  of  September 

14,  2001  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Alaska.  Delaware. 
Maine.  Michigan,  Missouri. 
Montana.  Nevada.  North  Dakota, 
Ohio.  Pennsylvania.  Rhode  Island. 
South  Dakota.  Utah.  Washington, 
Wisconsin,  and  Wyoming 

VI.  Future  Agenda  Items 

Briefing  on  Boundaries  of  Justice: 
Immigration  Policies  Post 
September  11th 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson.  Press  and 
Communications  (202)  376-8312 

Les  Jin. 

Staff  Dirpctor. 

IFR  Doc.  01-2.=;079  Filed  10-2-01;  :l;27  pml 

HLUNG  CODE  6335-01-«l 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  26-2000] 

Foreign-Trade  Zone  93 — Raleigh/ 
Durham,  NC;  Withdrawal  of  Application 
for  Subzone  Status  for  Pergo,  inc., 
Laminate-Particle  Board  Flooring  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submittnd 
by  the  Triangle  )  Council  of 
Governments,  grantee  of  FTZ  93. 
requesting  special-purposf  subzone 
status  for  the  laminate-particle  hoarci 
flooring  products  manufacturing  fdc  ilit\ 
of  Pergo,  Inc.,  located  in  Garner  North 
Carolina.  The  dpplic;ation  was  filed  nn 
lune  5,  2000 

The  withdrawal  was  requested 
because  of  changed  circumstances,  and 
the  case  has  been  closed  without 
prejudice 

Dated    September  26.  2001. 
Dennis  Pur.cinelli. 
Em'cuIiw  bfcretary. 
IFR  Doc.  01-24925  Filed  10-3-01;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-867] 

Notice  of  Postponement  of  Final 
Determination  of  Antidumping  Duty 
Investigation:  Automotive 
Replacement  Glass  Windshields  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration 

International  Trade  Administratinn 

Department  of  Commerce 

ACTION:  Notice  of  postponement  ot  fiuril 

determination  of  antidumping  ciut\ 

investigation. 

EFFECTIVE  DATE:  October  4.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Brandon  Farlander  or  Stephen  Bailev. 
Office  IX.  DAS  Group  III.  Import 
Administration.  International  Trade 
Administration.  US  Department  of 
Commerce.  14th  Street  and  C'onstitution 
Avenue  NW..  Washington.  DC  20230. 
telephone  (202)  482-0182  and  (202I 
482-1102,  respectivelv 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  tf) 
the  provisions  effective  lanuary  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  .^it) 
by  the  Uruguay  Round  Agreements  AcA 
In  addition,  unless  otherwise  indicated, 


<ill  citations  tn  Dep.irtnient  of  Cximmerce 

[\hp  Depdrtnien!    ri-ewM';'  is^  r'-ti  i  to  the 
regulations  Lmiiiifa  di  i'j  i_i  K  pdrt  351 
(2000). 

Background 

This  investigation  was  initiated  on 
March  20,  2001    See  Notice  of  Initiation 
nf  Antic1}:!ni>ini:  Duty  Investigation: 
CtTtam  Autoinutive  Replacement  Glass 
Windshields  from  the  People's  Republic 
nf  China.  6h  FR  16651  (March  27.  2001) 
[  S'oticp  of  Initiation").  The  period  of 
investigation  (POI)  is  July  1.  2000 
through  December  31   I'rioo  r)n 
.September  19.  2001.  tl-  iirj.irtment 
published  the  notice  of  preliminary 
determination.  See  Notice  of 
Prelimmnn'  Determination  of  Sales  at 
/yss  Tfhi':  F'lit  V  i'   >    Certain 
Autnin<iti\i  /I'r/i/:;.    :nent  Glass 
Windshields  From  the  People's  Republic 
of  China.  66  FR  48233  (September  19. 
2001). 

Postponement  of  Kinai  Determination 
and  Extension  of  Provisional  Measures 

SfCtiuii  735laHwi  o!  tiit;  Acl  piuvidcs 
that  a  final  determination  may  be 
p   -!p  iiK-d  until  not  later  than  135  days 

,ilT«'r  ;'.!'•  lidte  of  the  publication  of  the 
prelin)iii,ir\    ietermination  if  in  the 

ovpn\  (if  .ill  .iffirin.iti\e  determination,  a 
r>'i)ut'st  i(.'r  '■ui  ti  pii-tponemenf  is  made 
h\  exporter-  wh  >  account  for  a 
signifu  ant  [  r  [  irtion  of  exports  of  the 
sul)|f(  t  ill'  r  (i  iiilise.  or  in  the  event  of 
.1  in'catx.   [[tl;i;iin.irv  determination,  a 
rej'.iev!  i,ii  -ill  li  [    -t(ionement  is  made 
In  petitioner   The  Department's 
regulations   dt  14  (,FR  351.210(e)(2), 
refjuire  that  request-,  hv  exporters  for 
po->tpiineiiii'nt  ui  ,i  fi;i..i.  ;te''>rmination 
!>!'  ,ii  (  niiip.iined  l}\  a  requi.-t  lor 

<  \t. n-i  in  of  provisional  measures  from 
,i  tournionth  [jerio<l  to  not  more  than 
si\  months 

On  Sejitenihcr  14.  2001.  exporters 
Shenzhen  Benxum  Auto-Glass  Co..  Ltd. 
('  Benxun    !   Xinvi  Automotive  Glass 
(.Shenzhen   (  M    Ltd.  ("Xinyi'^landTCG 
Internatii  n.ii  In     CTCGI")  requested  a 
60-dav  extent   11  from  the  date  of  the 
puhlication  nf  \h<'  preliminary' 
determination  ;n  the  Federal  Register 
for  the  Department's  final 
determination,  pursuant  to  19CFR 
351  210(b)(2)(ii).  On  September  20. 
jdOl    exp.nrtei  r:.\  li- Glass  Industrv' 
(,rou|i(i      Iti       •>(;■')  also  requested 
tliat  the  Departne-nt  postpone  its  final 
determination  for  bU  davs.  pursuant  to 
IMCFK  ,ril  210(b)(2)(ii).  and  agreed  to 
an  extension  of  provisional  measures. 

In  accordance  with  19  CFR 
351  210(b).  because  [1)  our  preliminary 
determination  is  affirmative.  (2)  the 
exporters  above  account  for  a  significant 
proportion  of  exports  of  the  subject 
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merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  postponement  requests  and  are 
postponing  the  final  determination  until 
no  later  than  135  days  after  the 
publication  of  preliminary 
determination  in  the  Federal  Register 
We  are  also  extending  the  provisional 
measures,  from  four  months  to  six 
months,  in  accordance  with  19  CFR 
351.210(e)(2).  Therefore,  the  final 
determination  would  now  be  due  on 
February  1,  2002.  Suspension  of 
liquidation  will  be  extended 
accordingly 

This  notice  is  published  in 
accordance  with  section  735(a)(2)  of  the 
Act. 

Dated:  September  26.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration 

(FR  [)06.  01-24924  Filed  10-J-Ol,  8  45  ami 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-868] 

Notice  of  Poatponemerrt  of  Preliminary 
Antidumping  Duty  Determination: 
Folding  Metal  Tables  and  Chairs  From 
ttw  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  October  4,  2001 
FOR  FURTHER  INFORMATKM  CONTACT: 
Helen  Kramer  or  Steve  Bezirganian  at 
(202) 482-0405  and  (202)  482-1131, 
respectively.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NTW. 
Washington.  DC  20230. 

Postponement  of  Preliminary 
Determinations 

The  Department  of  Commerce  (the 
Department)  is  postponing  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
Folding  Metal  Tables  and  Chairs  from 
the  People's  Republic  of  China.  The 
deadline  for  issuing  the  preliminary 
determination  in  this  investigation  is 
now  November  5,  2001 

On  May  24,  2001.  the  Department 
initiated  an  antidumping  investigation 
of  Folding  Metal  Tables  and  Chairs  from 
the  People's  Republic  of  China.  See 
Initiation  of  Antidumping  Duty 
Investigation:  Folding  Metal  Tables  and 
Chairs  from  the  People's  Republic  of 
China.  66  FR  28728.  The  notice  stated 


that  the  Department  would  issue  its 
preliminarv'  determination  no  later  than 
140  days  after  the  date  of  initiation  (i.e., 
October  4,  2001). 

On  September  5,  2001.  the  petitioner. 
Meco  Corporation,  requested  a  thirty- 
day  postponement  of  the  preliminary 
determination,  in  accordance  with 
section  351.205(e)  of  the  Department's 
regulations,  to  allow  sufficient  time  to 
submit  comments  on  the  respondents' 
questionnaire  responses  and  for  the 
Department  to  analyze  the  respondents' 
data  and  issue  supplemental 
questionnaires.  Therefore,  pursuant  to 
section  733(c)(1)(A)  of  the  Tariff  Act  of 
1930.  as  amended,  and  section 
351.205(p)  of  the  regulations,  and  absent 
any  compelling  reason  to  deny  the 
request,  the  Department  is  postponing 
the  deadline  for  issuing  this 
determination  30  days  (i.e.,  until 
November  5,  2001) 

Hated:  .September  25.  2001. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration 

[FR  Doc  01-24926  Filed  10-3-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Notice  of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value;  Honey  From 
tfie  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  .Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

EFFECTIVE  DATE:  October  4,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Angelica  Mendnza  (Inner  Mongolia  and 
Zhejiang)  at  (202)  482-3019.  Fred  Baker 
(Kunshan)  at  (202)  482-2924,  Charles 
Rast  at  (202)  482-1324  or  Donna 
Kinsella  at  (202)  482-0194; 
Antidumping  and  Countervailing  Duty 
Enforcement  Croup  III,  Office  Eight, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 


In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce  (Department)  regulations  are 
to  the  regulations  codified  at  19  CFR 
part  351  (April  2000). 

Final  Determination 

We  determine  that  honey  from  the 
People's  Republic  of  China  (PRC)  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

We  published  in  the  Federal  Register 
the  preliminary  determination  in  this 
investigation  on  May  11,  2001.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Honey 
from  the  People's  Republic  of  China,  66 
FR  24101  (May  11,  2001)  {Preliminary 
Determination).  Since  publication  of  the 
preliminary  determination,  the 
following  events  have  occurred. 

On  May  14,  2001,  the  producers/ 
exporters  of  subject  merchandise  from 
the  PRC  requested  that  the  Department 
postpone  its  final  determination  to  the 
fullest  extent  permitted  by  the  statute 
and  the  Department's  regulations. 
Additionally,  the  PRC  producers/ 
exporters  consented  to  an  extension  of 
the  period  for  the  imposition  of 
provisional  measures  to  the  fullest 
extent  permitted,  or  six  months, 
whichever  is  later.  On  June  6,  2001,  we 
published  in  the  Federal  Register  a 
notice  of  postponement  of  the  final 
determination  and  extension  of 
provisional  measures  in  this 
investigation.  See  Notice  of 
Postponement  of  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value:  Honey 
from  Argentina  and  the  People's 
Republic  of  China  and  Postponement  of 
Final  Countervailing  Duty 
Determination:  Honey  from  Argentina, 
66  FR  30413-02  (June  6,  2001). 

On  May  18,  2001,  the  American 
Honey  Producers  Association  and  the 
Sioux  Honey  Association  (collectively, 
petitioners)  submitted  comments 
alleging  certain  ministerial  errors  in  the 
Department's  preliminary 
determination.  On  May  21,  2001, 
respondents  submitted  comments 
regarding  certain  alleged  ministerial 
errors  in  petitioners'  May  18,  2001, 
proposed  corrections  to  the  Preliminary 
Determination.  Petitioners  commented 
on  respondents'  submission  on  May  23, 
2001.  On  August  2,  2001,  we  published 
in  the  Federal  Register  an  amended 
preliminary  determination  in  this 
investigation.  See  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
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Less  Than  Fair  Value:  Honey  from  the 
Peoples  Republic  of  China.  66  FR 
40191-01  (August  2.  2001). 

The  Department  conducted 
verification  at  The  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC)  and  the  China  Chamber  of 
Commerce  of  Importers  and  Exporters  of 
Foodstuffs,  Native  Produce  and  Animal 
Bv-Products  (the  Chamber)  from  Mav 
28,  2001  through  May  29,  2001  in 
Beijing.  PRC.  See  "Verification  Meeting 
at  MOFTEC  and  the  Chamber  in  the 
Antidumping  Duty  Investigation  of 
Honey  from  the  PRC,"  July  27,  2001. 
The  Department  also  conducted 
verification  of  information  submitted  by 
Inner  Mongolia  Autonomous  Region 
Native  Produce  and  Animal  By-Prod ucts 
Import  and  Export  Corporation  (Inner 
Mongolia),  Kunshan  Foreign  Trading 
Company  (Kunshan),  and  Zhejiang 
Native  Produce  and  Animal  By-Products 
Import  and  Export  Corporation 
(Zhejiang)  from  May  30.  2001  through 
[une  9,  2001.  at  each  respondent's 
respective  administrative  headquarters 
and  suppliers'  facilities  in  the  PRC.  See 
Memorandum  For  the  File;  "Verification 
of  U.S.  Sales  and  Factors  of 
Production — Inner  Mongolia  and  its 
affiliated  processing  factorv'  Inner 
Mongolia  Sheng  Li  Food  Company 
(Sheng  Li):"  "Verification  of  U.S.  Sales 
and  Factors  of  Production — Zhejiang 
and  Hangzhou  Green  Forever 
Apiculture  (Group)  Co.  (Hangzhou);" 
and,  'Verification  of  U.S.  Sales  and 
Factors  of  Production — Kunshan  and 
Kunshan  Xinlong  Food  Co.  Ltd. 
(Xinlong),"  July  27,  2001  (collectively, 
Sales  Verification  Reports).  Public 
versions  of  these,  and  all  other 
Depanmental  memoranda  referred  to 
herein,  are  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Commerce  building. 

On  June  7,  2001.  petitioners  requested 
a  public  hearing.  Respondents  requested 
a  public  hearing  on  lune  1 1 ,  2001 . 

On  July  3.  2001.  petitioners  and 
respondents  submitted  additional 
publicly  available  information  to  value 
the  factors  of  production  for  honey 
exported  from  the  PRC. 

On  July  3,  2001,  petitioners  requested 
that  the  Department  solicit  updated, 
exporter-specific  information  for 
purposes  of  determining  critical 
circumstances  for  Inner  Mongolia. 
Kunshan.  Shanghai  Eswell,  Anhui,  and 
Henan.  Respondents  commented  on 
petitioners'  submission  on  July  12, 
2001.  Petitioners  filed  additional 
comments  on  July  13,  2001  and  August 
1,  2001.  Respondents  filed  additional 
comments  on  July  17,  2001.  On  August 
9,  2001,  we  requested  additional 
shipment  information  from  respondents 


and  from  cooperative  exporters  with 
respect  to  their  exports  of  honey  to  the 
United  States.  Parties  submitted  the 
requested  information  on  August  24. 
2001. 

On  August  8,  2001,  petitioners  and 
respondents  (Inner  Mongolia.  Kunshan 
and  Zhejiang)  filed  case  briefs.  We 
received  rebuttal  briefs  from  all  parties 
on  August  14,  2001.  A  public  hearinjj  in 
this  investigation  was  held  on  August 
27.  2001. 

Although  the  deadline  for  this 
determination  was  originally  September 
24,  2001,  in  light  of  the  events  of 
September  11.  2001  and  the  subseqiKMit 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  timeframe  for 
issuing  this  determination  has  been 
extended  by  two  days. 

Period  of  Investigation 

The  period  of  in\estigation  (POI)  is 
lanuarv  1.  2000  through  lime  ,U),  2000. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  econom\  (NME) 
country  in  all  its  past  antidumping 
investigations.  See  Final  Dettrmmaiion 
of  Sales  at  Less  Than  Fair  Value  Bulk 
Aspirin  from  the  PRC.  65  FR  3.J80.5 
(May  25,  2000).  and  Final  Determination 
of  Sales  at  Less  Than  Fair  \'alue  Steel 
Concrete  Reinforcing  Bars  from  the  PRC. 
66  FR  33522  (June  22,  2001)  A 
designation  as  an  NME  cnuntp,  remains 
in  effect  until  it  is  revoked  b\  the 
Department.  Spp  section  771!18)(Cli)f 
the  Act.  The  respondents  in  this 
investigation  have  not  requested  a 
revocation  of  the  PRC's  NME  status 
Therefore,  we  have  c  ontinued  to  treat 
the  PRC  as  an  NME  in  this  investigation 
For  further  details,  sw  the  Department  s 
Preliminan,  Determination 

Separate  Rates 

In  our  Preliminary-  Determination,  we 
found  that  Inner  Mongolia.  Kunshan. 
Zhejiang,  High  Hope,  Shanghai  Eswell. 
Anhui,  and  Henan  had  met  the  criteria 
for  the  application  of  separate 
antidumping  duty  rates  We  have  not 
received  any  other  information  sini  e  the 
Preliminary  Determination  which 
would  warrant  reconsideration  of  our 
separate  rates  determination  with 
respect  to  the  above-listed  entities. 
Therefore,  we  continue  to  find  that 
Inner  Mongolia.  Kunshan,  Zhejiang, 
High  Hope,  Shanghai  Eswell.  Anhui, 
and  Henan  should  be  assigned 
individual  dumping  margins.  For  a 
complete  discussion  of  the  Department  s 
determination  that  the  respondents  arc 
entitled  to  separate  rates,  see  the 
Preliminar\'  Determination 


Margins  for  Cooperative  Exporters  Not 
Selected 

On  De(  ember  1m   jooo   ?h'- 
Departminit  detrniuiK'ii  ii'i  \aminea 
limited  numbt^r  of  respondents.  In  its 
memo  limiting  the  number  of 
rt'sp()n(ients.  the  I)<'[iHrtment  selected 
Inner  Mongolia,  Kuii^tMii   .iiui  ^'hejiang 
ris  mandnton  ri'spoiiiii.'iits   Higli  Hope, 
.Shanghai  Lswnll.  Anhui.  and  Henan 
(  uoperatcii  ;ii  t()i   m\'estigation.  filed 
srparritc  T,i\v<-  i;ifni;iiation  and  were 
di'tmnined  to  meet  the  criteria  for 
^•'[Mrdtc  rates  .See  Memorandum  to  the 
F  lif  from  Ruhard  Weible  to  Joseph  A. 
.Spctrini   Sclertion  of  Respondents 
dat(nl  December  19.  2000.  For  the 
reasons  set  forth  in  the  Preliminary 
Determination,  we  have  continued  to 
calculate  a  weighted-average  margin 
based  on  the  rates  calculated  for  those 
exporters  that  were  selected  to  respond 
in  this  investigation  for  High  Hope, 
Shanghai  Eswell,  Anhui.  and  Henan. 
Companies  receiving  this  rate  are 
identified  by  name  in  the  "Suspension 
of  Liquidation"'  section  of  this  notice. 

Vise  of  Facts  Available 

In  tht"  Prt-h'inr'.tr.  ! >>  u^rmination.  the 
Deparlmen!  (irii'riniin'fl  that  the 
application  ot  t(ital  ad\  erse  facts 
available  I.^F.M  was  appropriate  with 
respect  In  thr  I^RC-wide  entity,  as  this 
f'ntit\  failed  In  rev[)()nd  to  the 
Department  s  antidumping 
questionnaire.  As  AFA,  the  Department 
applit'd  a  inrtTgin  ratenf  IHi  80  percent, 
the  h:gh<*st  iiiHrgin  allegeri  in  the 
petition  and  which  the  Department  was 
ahle  to  corroboratt'  See  Memorandum  to 
the  File  from  Donna  L  Kinsella,  The 
I  sp  of  Facts  .Available  for  the  PRC-wide 
entity  and  C Corroboration  of  Secondary 
Information  dated  May  4.  2001.  The 
interested  parties  did  not  object  to  the 
use  oi  AFA  for  the  PRC-wide  entity,  or 
to  the  Department's  choice  of  facts 
available,  and  no  new  facts  were 
submitted  which  would  cause  the 
Dep.irlinent  to  revisit  this  decision. 
Therefore,  for  the  reasons  set  out  in  the 
preliminan,'  determination,  we  have 
continued  to  use  the  highest  margin 
alleged  in  the  petition  for  the  purposes 
of  this  fin.ll  lii'termiuation  notice.) 

Surrogate  Country 

F-'fir  purpusi's  iif  the  final 
determination,  we  find  that  India 
remains  the  appropriate  primary' 
surrogate  countn  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selec  tmn  for  the  PRC,  see  the 
Deparlmt'iil  s  Prf'iiminary 
[h'tcrnuntitmn 
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Critical  Circumstances  I 

We  determine  that  critical 
circumstances  exist  for  imports  of  hono\- 
from  High  Hope.  Kunshan.  Zhejiang. 
and  the  PRC-wide  entity,  in  accordance 
with  section  735(a)(3)  of  the  Act. 
Because  we  did  not  find  that  massive 
imports,  within  the  meaning  of  19  CFR 
351.206(h),  exist  for  imports  from  inner 
Mongolia.  Shanghai  Eswell.  Anhui.  and 
Henan.  we  determine  that  critical 
circumstances  do  not  exist  for  imports 
of  honey  exported  by  these  entities   For 
further  discussion  of  our  determination 
and  analysis  of  critical  circumstances, 
spp  Memo  to  Richard  Weible  regarding 
Final  Affirmative  and  Negative 
Determinations  of  Oitical 
Circumstances.  September  26,  2001  and 
Comment  2  of  the  Decision 
Memorandum,  which  is  on  file  in  riKun 
B-099  and  available  on  the  World  Wide 
Web  at  l^'\^^\■.ia.ita  doc  gov/frn 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
issues  and  Derision  Memorandum' 
(Decision  Mem(.)randum)  frtmi  I'iM'ph  .\ 
Spetrini.  Deputv  Assistant  Secretary, 
AD/CVID  Enforcement  Group  III,  (o 
Farvar  Shirzad.  .\ssi^tant  Secretary  for 
Import  .administration,  dated 
September  2ti.  2001.  which  is  hereby 
adopted  bv  this  notice.  A  list  of  the 
issues  whif.h  parties  iia\e  raised  and  to 
which  we  have  respomied.  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  thi^  review  and 
the  corresponding  rec.ommendations  in 
this  public  memorandum  which  is  on 
file  in  room  B-099  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  World  Wide  Web  at 
\\-\\-i\  la.ita  dn(  gnv/frn  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identiral  in  content. 

Scope  oflnvestigation 

For  purposes  of  this  investigation,  the 
products  covered  are  natural  hnnev 
artificial  honev  c:ontaining  more  than  5U 
percent  natural  honey  by  weight, 
preparations  of  natural  honev 
containing  more  than  50  percent  natural 
hfiney  by  weight,  and  flavored  honey. 
The  subject  merchandise  includes  all 
grades  and  colors  of  honey  whether  in 
liquid,  creamed,  comb,  cut  c;nmb.  or 
chunk  form,  and  whether  packaged  for 
retail  or  in  bulk  form. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  0409  00.00, 


1702.90.90,  and  2106.90.99  of  the 

harmonized  tariff  schedule  of  the 
I'nited  States  (HTSUS)  Although  the 
HTSnS  subheadings  are  provided  for 
convenience  and  US  Customs  Service 
(Customs)  purposes,  the  Department's 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analvsis  of  comments 
received  and  findings  at  verification,  we 
have  made  the  following  changes  in  the 
margin  calculations;  (l)  Based  factors" 
overhead,  selling  and  general 
administrative  expenses,  and  profit 
ratios  on  the  adjusted  1999-2000 
financial  statements  of  the 
Mahahaleshvv.^r  Hone\'  Producers 
C(iop"rativ>'  S(H  lety.  Ltd.,  (2j  valued 
scrap  honey,  a  by-product  offset,  using 
an  Indian  surrogate  value  for  inedible 
molasses;  (3)  valued  energy  inputs  [i.p  . 
coal  and  electricity)  using  Indian 
surrogate  values  as  reported  by  the 
International  Energy  Agency;  (4)  used 
Hangzhou's  verified  raw  honey 
consumption  in  valuing  raw  honev;  (5) 
used  Hangzhou's  and  Sheng  Li's 
verified  water  consumption  in  valuing 
water;  (6)  used  Hangzhou's  and  Sheng 
Li's  verified  electricity  consumption  in 
valuing  electricity;  (7)  revised  our  cost 
calculation  for  iron  drums  used  to  pa(  k 
subject  merchandise;  (8)  used  the 
correct  wholesale  price  index  to  value 
inland  water  transportation  costs 
incurred  by  Kunshan;  (9)  deleted  the 
adjustment  to  Inner  Mongolia's  freight 
rate  for  inflation,  herause  the  value  is 
contemporaneous  \Mth  the  PDJ;  (10) 
used  Hubei  Yangzijiang  .Apncuiture  C^o 
Ltd   "s  (Hubei)  correct  by-product 
consumption  figure;  (11)  valued  water 
costs  incurred  bv  Hubei  and  Hangzhou; 
(12)  deleted  the  adiustment  to 
Zhejiangs  and  Inner  Mongolia's  labor 
rates  for  inflation;  (13)  used  the 
corrected  inland  freight  rates  for 
Kunshan's  shipments  greater  than  100 
kilometers;  (14)  revised  the  tialculation 
of  weighted-average  of  Hubei  s  and 
Hangzhou's  normal  value;  (15)  re\ised 
the  calculation  of  beeswax  for  Hubei 
and  Hangzhou;  and  (16)  used  Xiniong's 
inland  freight  distance  for  drums  and 
coal  as  verified  These  changes  are 
described  in  greater  detail  in  various 
sec:tions  of  the  Decision  Memorandum, 
acc;essible  in  room  B-099  and  on  the 
Web  at  ^^^\■\v  ia  itu  doc  gnv/frn. 

Suspension  of  Liquidation 

In  accordance  with  section  " 

735(c)(4)(B)  of  the  Act.  for  Zhejiang  and 
Kunshan,  the  Department  will  direct  the 
(Customs  Service  to  suspend  liquidation 
of  all  unlitjuidated  entries  of  subject 


merchandise  from  the  PRC  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  February  10. 
2001 ,  the  date  90  days  prior  to  the  date 
of  publication  of  the  Preliminary- 
Determination.  With  respect  to  High 
Hope  and  the  PRC-wide  entity,  in 
accordance  with  section  735(c)(4)(A)  of 
the  Act,  the  Department  will  instruct  the 
Customs  to  continue  to  suspend 
liquidation  of  all  entries  of  subject 
merchandise  from  the  PRC  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  Februar\'  10. 
2001.  For  the  remaining  companies  [i.e.. 
Inner  Mongolia,  Shanghai  Eswell, 
Anhui,  and  Henan).  we  are  instructing 
Customs  to  continue  to  suspend 
liquidation  of  all  entries  of  honey  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  1 1 ,  2001 ,  the  date  of 
publication  of  the  Preliminary- 
Determination.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dumping 
margins  shown  below.  The  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins  and 
critical  circumstances  exist  for  the 
period  lanuarv  1,  2000  through  lune  30, 
2000: 


Exporter  manu- 
tacturer 

Margin            Chtical  cir- 
(percent)         cumstances 

Inner  Mongolia 
Kunshan 
Zhe)iang 
High  Hope 
Shanghai 
Eswell 
Anhui      

57  13     No 
49  75     Yes 
25  88     Yes 
45.51     Yes. 
45.51  1  No. 

45  51     No 

Henan      

PRC-wide  Enti- 
ty 

4551     No 
183  80    Yes. 

1 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  Because  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  ail  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
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from  warehouse  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  Hquidation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  September  26.  2001. 
Faryar  Shirzad. 

Assistant  Secretary- for  Import 
Administration. 

Appendix  I — Issues  in  Decision  Memo 

Comments  and  Responses 

General  Issues 

1.  Cooperation  of  PRC  Producers/Exporters 

and  Compliance  Under  the  Suspension 
Agreement 

2.  Critical  Circumstances 

3 

4 

5 

6 


Factorv'  Overhead,  SG&A.  and  Profit 
Surrogate  Value  for  Raw  Honev 
Surrogate  Value  for  Beeswax 
Surrogate  Value  for  Scrap  Honey 
Surrogate  Value  for  Drums 
Surrogate  Value  for  Energy 
Labor  Hours 


Companv-Specifir  Issues 
Zhejiang 

10.  Zhejiang  Willing 

11.  Raw  Honev 

12.  Water 

13.  Electricity- 
Inner  Mongolia 

14.  Movement  Expenses 
Kunshan 

15.  Inland  Insurance 

16.  Electricity 

[FR  Doc  01-24921  Filed  10-3-01.  84.5  ami 

BILUNG  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-357-812] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Honey  From 
Argentina 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  October  4,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Blackledge,  Charles  Rast,  or 
Donna  Kinsella  at  (202]  482-3518.  (202) 
482-1324. or (202)  482-0194. 
respectively:  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
in.  Import  Administration.  Intemationai 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  referpnces  to 
the  provisions  effective  |anuar\  1.  199.5, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Art) 
by  the  Uruguay  Round  Agreements  Act 
In  addition,  unless  otherwise  indicated 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (2000). 

Final  Determinations 

We  determine  that  honev  from 
Argentina  is  being  sold,  or  is  likeiv  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTPk').  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  preliminary  determination  in  this 
investigation  on  May  11    2001    See 
Sotice  of  Preliminary  Detcrnunation  nf 
Sales  at  Less  Than  Fair  Value:  Honev 
from  Argentina.  66  FR  24108  (May  11. 
2000)  {Preliminary  Determination] 
Since  the  publication  of  the  Prelimman 
Determination  the  following  events  have 
occurred. 

On  May  11.  2001.  Asociacion 
Cooperativas  Argentinas  (ACA),  one  of 
the  Argentine  respondents,  requested 
that  the  Department  postpone  its  finaJ 
determination  to  the  fullest  extent 
permitted  by  the  statute  and  the 
Department's  regulations.  On  May  29, 
2001.  the  Department  postponed  the 
final  determination  until  no  later  than 
135  days  after  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  See  66  FR  3041  3  tlune 
6.  2001) 

On  May  1 1 .  2001 .  one  of  the 
Argentine  respondents.  Radix  S.R.L. 
(Radix),  which  withdrew  from 
participation  in  the  investigation  on 
May  1.  2001.  requested  that  the 
Department  allow  if  to  re-enter  the 
investigation.  In  a  letter  of  May  16. 
2001,  the  petitioners  objected  to  the 
request  by  Radix.  On  June  12.  2001.  the 
Department  notified  Radix  that  it  could 
re-enter  the  ongoing  investigation 

Requests  for  a  public  hearing  were 
received  by  the  Department  from 
petitioners  on  June  7,  2001,  and  from 
ACA  on  June  4,  2001. 

On  June  11.  2001  and  June  18,  2001. 
respondents  ACA  and  Radix  submitted, 
respectively,  additional  factual 
information  regarding  the  cost  of 
production  of  honey  in  Argentina  On 
June  20,  2001,  petitioners  submitted  a 


letter  to  the  Deparlnicnt  rt'ijur^tnic  tii.it 
the  cost  informatmn  ^iitmutt.-i!  [  \  K.i.iix 
he  rejected  for  untiini-iiafss  Un  lauf  21, 
2001 .  petitioners  submitted  rebuttal 
fa(  tual  information  in  response  to  the 
cost  of  production  information 
submitted  by  ,^CA 

The  Department  verified  sections  A 
through  ('  of  Af.A's  responses  from  June 
IH  through  hint'  22,  2001.  at  ACA's 
headi.juarters  in  Huenos  Aires, 
Argentina.  See  Memorandum  To  The 
File.  "\'erifiration  of  ACA's 
Questionnaire  Responses",  July  27. 
2001.  The  Department  also  verified 
sections  A  through  C  of  responses 
received  from  Radix  from  June  25 
thniugh  lune  29.  2001.  at  Radix's 
headquarters  in  Buenos  Aires. 
.Argentina.  See  Memorandum  To  The 
File.  "\'erification  of  Radix's 
Qut'stionnairt:'  Responses '.  July  26. 
2001   Public  versions  of  these,  and  all 
other  Departmental  memoranda  referred 
to  herein,  are  on  file  in  the  Central 
Kerord.s  I  nit  room  B-099  of  the  main 
(.ommercp  building 

On  August  6,  2001.  ACA,  Radix,  and 
petitioners  fileii  case  briefs   Petitioners 
submitted  obiections  on  August  9,  2001. 
to  ACA's  propnetarv  treatment  of 
c  ertain  information  and  submission  of 
new  factual  inforrndtmn  contained  in 
Al'.^'s  brief  We  rci  .mm  d  rebuttal  briefs 
from  all  parties  on  August  13.  2001.  On 
August  24.  2001.  ACA  re-submitted  its 
case  brief 

The  Department  issued  a  preliminary 
margin  analysis  for  Radix  on  August  15, 
2001   Comments  from  petitioners  and 
Radix  were  received  on  August  22. 
2001    Rebuttal  torn  men  ts  were  received 
on  August  27   2001   The  public  hearing 
in  this  proceeding  was  held  on  August 
28,  2001    On  September  4.  2001,  ACA 
and  Radix  submitted  information 
requested  bv  the  Department  at  the 
hearing  On  September  18,  2001,  ACA 
submitted  additional  information  to 
clarifv  their  September  4.  2001 
response  On  September  10,  2001. 
petitioners  submitted  comments  on 
Radix's  and  ACA's  responses  to  the 
Department  s  August  28,  2001  request 
for  additional  information 

On  August  24   2001    a  proposed 
suspension  agreement  \%as  initialed  by 
the  authorized  legal  representative  of 
ACA.  Radix,  (,on  Agra  Argentina  S.A., 
Honey  Max  S.A..  Nexco  S  A  .  CIA 
P^uropea  Americana  S.A..  Foodway  S.A., 
CIA  Inversora  Platense  S.A,,  Miel  Ar, 
Trans  Honev  S  A    Miel  Gibbons,  Times 
S  A  .  and  a  representative  of  the  US 
Department  of  Commerce  Comments 
from  inten^sted  parties  were  submitted 
on  September  14,  2001   This  proposed 
agreement  has  not  b(>en  accepted. 
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Although  the  deadhne  for  this 
determination  was  originally  September 
24,  2001,  in  Ught  of  the  events  of 
September  11,  2001,  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security',  the  time  frame  for 
issuing  this  determination  has  been 
extended  by  two  days. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
luly  1,  1999  through  June  30.  2000. 

Analysis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  in  this 
investigation  are  addressed  in  the 
issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  loseph  .A 
Spetrini.  Deputy  Assistant  Secretarv. 
Import  .Administration,  to  Faryar 
Shirzad.  .■\ssistant  Secretary  for  Import 
Administration,  dated  September  24. 
2001.  which  is  hereby  adopted  bv  this 
notice  .\  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  .Appendix  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
B-099 

in  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 
iaitadocgov/frn/frnhome  The  paper 
copy  and  electronic  version  of  the 
Decision  Mcmnrandum  are  identical  in 
content 

Scope  of  Investigation 

For  purposes  of  these  investigation,-!. 
the  products  covered  are  natural  honey, 

artificial  honey  containinti  more  than  50 
percent  natural  hone\  h\  weit^ht. 
preparations  of  natural  honev 
containing  mon'  than  50  percent  natural 
honey  hv  weight,  and  flax'ored  honey 
Thf  subifrt  merchanclise  includes  all 
grades  and  colors  of  honey  whether  in 
liquid,  creamed,  comb,  cut  comb,  or 
chunk  form,  and  whether  packaged  for 
retail  or  in  bulk  form 

The  merchandise  subject  to  these 
investigations  is  currenth'  classifiable 
under  subheadings  0409  00.00,  1702.90, 
and  2T06  90  99  of  the  Harmonized  Tariff 
Schedule  of  the  I'nited  States 
(■■HTSrS  'l.  Although  the  HTSUS 
subheadings  art"  provided  f(jr 
con\enience  and  U.S.  C^ustoms  Ser\'ice 
CL'  S.  Customs")  purposes,  the 
Departments  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 


Facts  Available 

Section  776(a)  of  the  Act  provides  that 
"if  any  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  bv  the  administering 
authority,  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantlv  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verifif'd  as  provided  in  section  782(i). 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
7H2(d),  use  the  fdf:ts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title,"  The 
statute  also  requires  that  certain 
londitions  be  met  before  the 
Department  may  resort  to  the  facts 
otherwise  available.  Where  the 
Department  determines  that  a  response 
t(3  a  request  for  information  does  not 
comply  with  the  request,  section  782(d) 
of  the  Act  provides  that  the  Department 
will  so  inform  the  party  submitting  the 
response  and  will,  to  the  e.xtent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  partv  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may.  subject 
to  section  782(e)  of  the  Act.  disregard  all 
or  part  of  the  original  and  subsequent 
responses,  as  appro[)nate.  Briefly. 
section  782(e)  of  thf"  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  partv  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  administering 
authority"  if  the  information  is  timelv. 
can  be  verified,  is  nut  sij  inicimplete  that 
it  cannot  be  used,  and  if  the  interested 
party  acted  to  the  best  of  its  ability  in 
providing  the  information   Where  all  of 
these  conditions  are  met.  and  the 
Department  can  use  the  information 
without  undue  difficulties,  the  statute 
requires  it  to  do  so. 

As  noted  in  the  PreliniiiKin.' 
Determination.  ConAgra  failed  to 
respond  to  the  Department's  Deriember 
19.  2000.  request  for  information.  See  66 
FR  24110  dune  6,  2001)   Nor  has 
(iuiiAgra  participated  in  the  remainder 
of  the  investigation.  Therefore,  in  this 
final  determination,  the  Department  will 
resort  to  the  use  of  facts  available  for 
this  respondent,  in  accordance  with 
section  776(a)(2)(A)  of  the  Act.  Further, 
as  we  stated  in  the  Preliminary 
Determination,  section  782(d)  and  (e) 
are  inapplicable  in  this  instance  because 
ConAgra  failed  to  provide  the  requested 


information.  Id.  Moreover,  we  have 
determined  that  ConAgra's  failure  to 
respond  to  any  portions  of  the 
Department's  December  19,  2000, 
questionnaire  demonstrates  that  the 
company  has  not  cooperated  to  the  best 
of  its  ability.  Therefore,  pursuant  to 
section  776(b)  of  the  Act,  we  will  apply 
an  adverse  inference  in  selecting  a 
margin  from  among  facts  otherwise 
available.  See  Memorandum  from 
Donna  Kinsella  to  Richard  O.  Weible. 
Honey  from  Argentina:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value — The  Use  of  Facts  Available  for 
ConAgra  Argentina,  S.A,,  and  the 
Corroboration  of  Secondary  Information, 
dated  May  4,  2001  (ConAgra  Facts 
Available  Memorandum). 

For  a  further  discussion  of  our 
application  of  facts  available,  see  the 
"Facts  Available"  section  of  the 
Decision  Memorandum,  which  is  on  file 
in  B-099  and  available  on  the  Web  at 
ia. ita.doc.gov/frn/frnhome. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
leceived  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations.  We  have  also 
corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any 
allegations  of  programming  or  clerical 
errors  are  discussed  in  the  relevant 
sections  of  the  "Decision 
Memorandum."  accessible  in  B-099  and 
on  the  Web  at  ia.ita.docgov/frn/. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  we  are 
directing  the  U.S.  Customs  Service 
(Customs)  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  w-arehousc. 
for  consumption  on  or  after  May  1 1 , 
2001 .  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register, 

Section  772(c)(1)(C)  of  the  Act  states 
that  the  price  used  to  establish  export 
price  and  constructed  export  price  shall 
be  increased  by  the  amount  of  any 
countervailing  duty  imposed  on  the 
subject  merchandise  under  subtitle  A  to 
offset  an  export  subsidy  and  reduced  by 
the  amount,  if  included  in  such  price, 
of  any  export  duty,  or  other  charge 
imposed  by  the  exporting  country  on 
the  exportation  of  the  subject 
merchandise  to  the  United  States,  other 
than  an  export  tax,  duty  or  other  charge 
described  in  section  771(6)(C).  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributed 
to  export  subsidies  there  is  no  reason  to 
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require  a  cash  deposit  or  bond  for  that 
amount.  See  e.g.,  Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Structural  Steel  Beams 
from  South  Korea.  65  FR  50502  (Aug. 
18.  2001).  The  Department  has 
determined  in  its  Final  Affirmative 
CountervaiUng  Duty  Determination: 
Honey  From  Argentina  that  the  product 
under  investigation  benefitted  from 
export  subsidies.  Normally,  where  the 
product  under  investigation  is  also 
subject  to  a  concurrent  countervailing 
duty  investigation,  we  instruct  Customs 
to  require  a  cash  deposit  or  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP.  as  indicated  below,  minus  the 
amount  determined  to  constitute  an 
export  subsidy  codified  at  19  U.SCl 
736(a)(1)  (2000)  See  e.g..  Notice  of 
Antidumping  Dutv  Order:  Stainless 
Steel  Wire  Rod  From  Italy.  63  FR  49327 
(September  15.  1998).  Accordingly,  for 
cash  deposit  purposes  we  will  subtract 
from  ACA's  and  Radix's'  cash  deposit 
rate  that  portion  of  the  rate  attributable 
to  the  expon  subsidies  found  in  the 
counter\ailing  duty  investigation 
involving  ACA  and  Radix.  We  will 
make  the  same  adjustment  to  the  "All 
Others  "  cash  deposit  rate  by  subtracting 
the  rate  attributable  to  export  subsidies 
found  in  the  countervailing  duty 
investigation  of  honey  from  Argentina. 
We  will  instruct  Customs  to  require  a 
cash  deposit  or  the  posting  of  a  bond  for 
each  entr\'  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP,  adjusted  for  the  export 
subsidy  rate.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Weighted-av- 

Exporter/manufacturer 

erage  margin 

(percent) 

Asociacion  Cooperativas  Ar- 

gentinas  (ACA)    

3871 

Radix  S  R  L  (Radix) 

32  56 

ConAgra  Argentina  

6067 

All  Others  

36  59 

I 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 


posted  will  be  refunded  or  canceled   If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issuf  rfn 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  dutic,  on 
all  imports  of  the  subject  mert:handis(> 
entered,  or  withdrawn  from  vvarehou.sc 
for  consumption  nn  or  after  the  pffe(  ti\i' 
date  of  the  suspension  of  liquidiitinn 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

DdU'd   Spptember  26.  2001. 

Faryar  Shirzad. 

.■\syistarit  St'i  rrtnn  fm  Import 
.■Kdmini'^traUan 

Appendix  I — Issues  in  Decision  .Memo 
Comments  and  Responses 

tTeiieral 

1.  .'Xdvftr.sH  Fac:ls  Available 

2.  Cost  of  Production/Constructed  Value 
Profit 

,V  Middlemen  Reseller  Expenses 

Radix 

4  Facts  ,^vailablp 

5  German  Testing  Expenses 

6  Creneral  .^nd  .^dministrative  and  Indirect 
Selling  Expenses 

7,  Sales  Rccont, illation 

8,  Reembol'-o  Reimbursements 

9,  Interest  Expense 

10  liuentorv  Carrving  Costs 

11  Indirect  Selling  Expenses 

12  Genera)  <ind  .administrative  Exjjenses 
1:3   Interest  Expenses 

14.  German  resting  Expenses 

1.5.  German  Warranty  Expenses 

16,  International  Freight  Expenses 

17  Differences  in  Physital  ("haracteristics 

in  Merchandise 
18.  Le\el  of  Trade 

iFR  Dot    01-24922  File(i  lO-.t-oi    8.45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-357-813] 

Final  Affirmative  Countervailing  Duty 
Determination:  Honey  From  Argentina 

AGENCY:  Import  Administration. 
International  Trade  Administration 
Department  of  Commerce 
ACTION:  Notice  of  final  affirmative 
countervailing  duty  investigation 


SUMMARY:  On  March  13,  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary-  affirmative 
determination  in  the  countervailing 
duty  investigation  of  honey  from 
Argentina.  Based  on  our  analysis  of  the 
questionnaire  responses,  verification, 


,ind  the  comments  submitted  by  the 
parties,  we  determine  that  subsidies  are 
beini;  conferred  on  the  manufacture, 
pniduf  tion  and  export  of  honey  from 
,\r^;entma  The  subsidy  rates  in  this 
final  determination  differ  from  those  in 
the  preliminary  determination.  The 
revised  final  subsidy  rates  for  the 
investigated  producers/exporters  are 
listed  below  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  0(  to'ter  4    .'()01 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C;il^uiiii  ,it  >  .:ii2|  482-4236, 
Holl\  Hawkins  at  (202)  482-0414  or 
Christian  Hughes  at  (202)  482-0648, 
( )ffice  of  AD/CVD  Enforcement  Vll. 
C.roup  III.  Import  Administration, 
International  Trade  Administration, 
US  Department  of  Commerce,  Room 
7H6b,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

.•\pplitablp  Statute  and  Regulations 

I'niess  (iiher\Nise  mdicdted,  all 
citations  t(   the  statute  are  references  to 
the  Tariff  ,\ct  of  1930.  as  amended.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Departments  regulations 
are  to  the  repulritums  codified  at  1'4  PFR 
part  351  CddOj 

Bac  kground 

On  March  13,  2001.  the  Department 

published  the  results  of  its  preliminary 
detenniiidtion  in  the  investigation  of 
Honey  From  Argentina.  See  Honey  from 
Argentina  Preliminary  Affirmative 
Counten'Oihng  Duty  Determination  and 
Alignment  with  Final  Antidumpmg 
Determination  on  Honey  from  the 
People's  Pepublic  of  China.  66  FR  14521 
i  Prehminan,-  Determination).  We  invited 
interested  parties  to  comment  on  the 
Preliminary  Determination. 

On  April  3.  2001.  we  issued  a 
supplemental  questionnaire  to  the 
Government  of  .•\rpentina  We  received 
a  response  to  this  questionnaire  on 
.^pril  30,  2001    ( )n  Mav  7,  2001,  we 
received  luniments  from  petitioners 
regarding  the  \  enfu  ation  of  the 
questionnaire  responses.  Verification  of 
the  questionnaire  responses  provided  by 
the  Government  if  .\rgentina  (GOA)  was 
conducted  Ma\   U!  through  |une  11, 
2001    We  also  met  with  an  independent 
banker  in  Argentina  during  this  time 
period 

On  Mav  <1    2iH)l    ue  postponed  the 
final  determination  in  this  investigation 
until  September  24,  2001,  pursuant  to 
the  postponement  of  the  final 
deternunatinn  in  the  companion 
antidumping  duty  investigation  of 
honey  from  the  People's  Republic  of 
China  with  whuh  this  investigation  had 


50614 


Federal  Register/ Vol.  66.  No.   193 /Thursday,  October  4.  2001 /Notices 


previously  been  aligned.  See  \'otirp  of 
Postponement  of  Final  Detemunation  of 
Sales  at  Less  Than  Fair  Value:  Honey 
from  Argentina  and  the  People  s 
Republic  of  China  and  Postponement  of 
Final  Countenriiling  Duty 
Determination:  Honey  from  Argentina. 
66  FR  30413  (fune  6.2001 ) 

The  GOA  and  petitioners  submitteti 
timely  case  and  rebuttal  briefs  in  this 
investigation. 

Although  the  deadline  for  thi> 
determination  was  onginallv  September 
24.  2001 .  in  light  of  the  events  of 
September  11.  2001  and  the  subsequent 
closure  of  the  Federal  Government  for 
reasons  of  security,  the  time  frame  for 
issuing  this  determination  has  been 
extended  by  two  davs 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  natural  honey,  artificial 
honey  containing  more  than  50  percent 
natural  honeys  bv  weight,  preparations 
of  natural  honey  containing  more  than 
50  percent  natural  honevs  bv  weight. 
and  flavored  honey  The  subject 
merchandise  includes  all  grades  and 
colors  of  honey  whether  in  liquid. 
creamed,  combs,  cut  comb,  or  chunk 
form,  and  whether  packaged  for  retail  or 
in  bulk  form 

The  merchandise  subiect  to  thl^ 
investigation  is  currentlv  classifiable 
under  subheadings  0409  00.00.  1702.90. 
and  2106.90.99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSLS) 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  I'.S. 
Customs  Service  (Customs)  purposes, 
the  Department's  written  description  of 
the  merchandise  under  investigation  is 
dispositive 

Analysis  of  Comments  Received 

The  programs  under  investigation,  as 
well  as  the  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  in  this 
counten,ailing  dutv  investigation  are 
discussed  and  addressed  in  the  Issues 
and  Decision  Memorandum  in  tht'  Final 
Affirmative  (.'ounlenailing  Duty 
Determination:  Honey  from  Argentina. 
from  Joseph  A  Spetrini.  Deputv 
Assistant  Secretary  for  AD/CA'D 
Enforcement  HI.  to  Faryar  Shirzad. 
Assistant  Secretarv  for  Import 
Administration,  dated  September  26. 
2001.  {Decision  Memorandum]  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  an  appendix  is  a  list  of 
the  programs  under  investigation,  as 
well  as  a  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded  in  the  Decision 
Memorandum  Parties  can  find  a 
complete  discussion  of  the  programs 
and  issues  raised  in  this  investigaticm. 


and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Department  s  (Central  Records  Unit,  in 
room  B-099.  In  addition,  the  Decision 
Memnrandum  can  be  accessed  directly 
on  thf  World  Widp  Web  at  http:// 
ia.itadoc.ooy.  under  the  heading 
"Federal  Register  Notices.'  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Suspension  Agreement 

On  August  24.  200 U  the  Department 
and  the  Government  of  Argentina 
initialed  a  proposed  suspension 
agreement  and  the  Department  gave 
interested  partitas  until  September  14. 
2001  to  f:omnient  on  the  proposed 
agreement.  However,  the  Department 
and  the  Government  of  Argentina  did 
not  sign  a  final  suspension  agreement 
on  honev  from  Argentina  bv  the 
deadline  date  of  September  26.  2001. 
Consequently,  we  have  not  addressed 
petitioners'  and  the  CXJA's  comments  on 
the  proposed  suspension  agreement. 

Suspension  of  Liquidation 

in  accordance  with  section 
777A(e)(2)(B)  of  the  Act.  we  have 
calculated  an  aggregate  or  industry-wide 
rate  for  all  of  the  producers/exporters  of 
honey  under  investigation.  We  have 
determined  that  the  total  estimated 
(  ountervailable  subsidy  rate  is  4.53 
pen  ent  ad  yalorem   However,  due  to  a 
program-wide  change,  we  have 
established  a  cash  deposit  rate  of  5.85 
percent  ad  valorem  in  accordance  with 
sef  tion  351.526(a)  of  the  Department's 
regulations. 

In  accordance  with  our  preliminarv 
affirmative  determination,  we  instructed 
Customs  to  suspend  liquidation  of  all 
entries  of  honey  from  Argentina,  which 
were  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
March  13.  2001    thf  date  of  the 
publication  of  our  preliminarv 
determination  in  the  Federal  Register. 
and  to  require  a  cash  deposit  or  bond  for 
such  entries  of  thf  merchandise  in  the 
amounts  indicated  in  the  Pretiminan,- 
Determination.  In  accordance  with 
section  703(d)  of  the  Ac:t.  we  instructed 
Customs  to  dis(  onfinue  the  suspension 
of  liquidation  for  merchandise  entered 
on  or  after  August  18.  2001 .  but  to 
c:ontinue  the  suspension  of  liquidation 
of  entries  made  between  March  12.  2001 
and  .-Xugust  18.  2001 

We  will  reinstate  suspension  of 
liquidation  under  section  706(a)  of  the 
Art  for  all  entries  if  the  ITC  issues  a 
final  affirmative  in|ury  determination, 
and  we  will  require  a  cash  deposit  of 
estimated  countervailing  duties  for  such 


entries  of  merchandise  in  the  amount 
indicated  above.  This  suspension  of 
liquidation,  if  reinstated,  will  be 
effective  on  the  date  of  publication  of 
the  countervailing  duty  order.  If  the  ITC 
determines  that  material  injurv.  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notif\-  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietarv 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicallv  or 
under  an  administrative  protective  order 
(APO),  without  the  written  consent  of 
the  Assistant  Secretarv  for  Import 
Administration. 

If  the  ITC  determiners  that  material 
injury,  or  threat  of  material  injurv'.  does 
not  exist,  this  proceeding  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injurv  does  exist, 
we  will  issue  a  countervailing  dutv 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injur\'  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  sections  705(d)  and  777(i)  of  the 
Act. 

[Jdled   SHptemb»T  2(i.  2()01 
Faryar  Shirzad, 

Assistiint  Srcri'lan.-  tor  Inifinrt 
Admmistrotiiin 

Appendix  I — Issues  and  Decision 
Memorandum 

I.  Subsidies  Vnliialion  Intormation 

A.  A^rei^alion 

B   Green  Box  Claims 

C.  Allocation  Period 

U.  Discount  Rates  and  Benchmark  Loan 
Bates 

E.  Denominators 
11  Programs  Determined  to  Confer  Subsidies 

A   Federal  Programs 

1.  Argentine  internal  Tax  Reimbursement/ 
Rebate  Program  tReintegrol 
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2.  B\A  Prp-Financing  of  Exports  Regime 
for  the  Agriculture  Sector 

3.  Regiunol  Productive  Revitalizalion 
\ational  Program  for  the  Promotion  and 
Development  of  Lo(  al  Productive 
Initiative  (Uinamizac  ion  Pri)du(  ti\'a 
Regional  Nacional  de  Promocion  v 
Fomenta  de  la  Inirjativa  Produrtiva 
Local] 

B,  ProviriLial  Government  Programs 

1  Buenos  Aires  Honey  Program 

a  Line  of  Credit  for  Working  Capital 

b.  Line  of  Credit  for  the  Acquisition  of 
Capital  Goods 

c.  Technical  Assistance 

2  Province  of  Chaco  Line  of  Credit 
Earmarked  for  the  Honey  Sector 

3  Province  of  San  Luis  Honey 
Development  Program 

a.  U^asing  Agreement'' 
h.  CFI  Li nes\if  Credit 
in.  Programs  Determined  Sot  to  Confer 
Subsidies 
A   Federal  Programs 

1 .  BSA  Line  of  Credit  for  Working  Capita! 
and  Investment  Purposes 

2.  Global  Credit  Program  for  Micro  and 
Small  Businesses 

3.  Credit  for  Small  Business  \'eniiires 

4  \ational  Income  Tax  Exemption 
Pursuant  to  Article  JOI 1 1  of  Luiv  20.f,2Fi 

5,  Law  22.913  Emergencv  Aid/Emergencv 
Agricultural  and  Livestock  Law 

6  BICE  Xorm  007:  Line  of  Credit  Offered 
to  Finance  Industrial  Investment 
Projects,  and  Projects  to  Restructure  and' 
or  Modernize  the  Argentine  Industry 

7.  PRO  API 

B.  Provinci.Tl  Government  Program 

Exemption  from  Municipal  Gross  Income 
Tax  Contingent  on  Export  Activit\ 
Pursuant  to  Article  1 161121  of  Law  15U 
iBuenos  Aires  Gross  Income  Tax 
ExemptionI 
IV.  Programs  Determined  to  be  Sot  Used 

A   Federal  Programs 

\   BICE  Sorm  01 1    Financing  ot  Production 
of  Goods  Destined  tor  Export 

2.  BSA  Line  of  Credit  to  the  Agricultural 
Producers  of  the  Patagonia  (Regulation 
Annex  to  Circular  BSA  So   10.  lU'li 

3  BSA  Financing  for  the  Acquisition  of 
Goods  of  Argentine  Origin  Line  of  Credit 
for  the  Acquisition  of  Industrial  and 
Agricultural  Machinery.  Silos  and 
Transportation  Vehicles 

4  "Production  Pole"  Program  for  Honey 
Producers 

3.  Enterprise  Restructuring  Program  (PREI 

6.  Government  Backed  Inan  Guarantees 
ISGBl 

7  Fundacion  Export'-Ar 

B  Provincial  Government  Programs 

1.  Province  of  Chubut  Honey  Program 
under  Law  So  4430'98 

2.  Province  of  Santiago  del  Estero:  Creditos 
de  Confianza  ITrust  CreditsI 

3.  Entre  Rips  Honey  Program  Law  So. 
743.5/84 

V  Federal  Programs  Determined  to  be 
Terminated 
A.  Federal  Programs 

1.  PROMEX  Consortium  for  Honey 
Exportation 

2.  Regional  Promotional  Scheme- 
Reimbursement  "Palagonico" 


Exemption  of  Import  Duties  on  Capital 

Goods 
B   Provin(  ial  Program 
Formosa  H(mev  Progrnm/Undomesticated 

Bee  Development  Project 
\'I.  Programs  Determined  Snt  to  Exist 
A,  Federal  Programs 

].  BSA  Warrant-Based  Export  Financing 
2   Honey-Specif ic  Line  of  Credit  Program 

for  the  Pre-Financing  of  Development 

Expenses  Associated  with  Export  Sales 
B  Provincial  Government  Programs 

1.  La  Pampa  Lines  of  Credit 

2.  Province  of  San  Luis;  Creditos  de 
Confianza  (Trust  Credits) 

VII  Analysis  of  Comments 
C^ommenl  1:  initiation  Standard 
Comment  2:  Denominator 
Comment  3;  Argentine  Internal  Tax 

Reimbursement/Rebate  Program 

(Reintegro) 
Comment  4:  The  System  for  Determining 

the  Reintegro 
Comment  3:  The  Credibility  of  the 

EcoLatina  Report 
(Comment  fi;  The  F)cnLatina  Report; 

Examination  of  the  indirect  1  ax 

ln(  idence  for  the  Argentine  Honey 

Se(  tor 
(Comment  7:  The  EcoLatina  Report:  Indirect 

Taxes 
Comment  8.  Bueiius  -Nires  Ho!if\  Program 

Specificity  of  the  1  me  of  Credit  for 

Worthing  Capitiil 
(kimment  '     Buenos  Aires  Honey  Program: 

Spet  ificitv  of  the  Line  of  Credit  for  the 

A(  quisition  of  Capital  Goods 
Comment  10:  Buenos  Aires  Honey 

Program  Bene  hmark  Rate 
Conmieni  1 1 :  Chaco  Line  of  Credit 

Earmarited  for  the  Honey  Sector 
Comment  12:  San  Luis  Hone\ 

Development  Program 

Counter\ailabilit\  of  the  Lt-.ismc 

(Component 
Comment  13;  San  l.uis  Honey 

Development  Progran!    I, easing 

Component  Cal(  uiatiuii^ 
Comment  14.  CFI  (Credit  for  S-ri.i!!  F1  iv:;f-^ 

Ventures  Program  Loans  t(j  the  iione> 

Sector  and  De  iure  Specificity 
Comment  15  CFI  Finan(  ing  He  lure/De 

Facto  Specifii  its 
Comment  16:  CFI  Credit  for  Small  Business 

Ventures  in  the  Province  of  San  Luis: 

Lmli.  between  Programs 
Comment  17  Countervnilrthi  hr\  of  PICF 

Norm  007 
Comment  18  PROAPi'S  Sales  of  Fertilized 

Queen  Bees  Adequac  y  of  Remuneration 
Comment  19   I'se  of  BSA  Loan  Programs 
Comment  20:  Countervailabilitv  of 

Fundacion  Export  *Ar  Program 
Comment  21   Warrant-Based  Finam m^ 
VIII.  Total  Ad  Valorem  SubsiHx  Rate 
IX  Recommendation 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No    01 0924230- 1230-01] 

RIN  0693-ZA46 

State  Relations  Rapid  Response  Team 
(SR3  Team)  Grants  Program 

AGENCY   National  Institute  of  Standards 

.111.1  Toi  hnnlogv.  Commerce. 

ACTION:  \(  tH  ('  of  Availability  of  Funds. 


summary:  The  National  Institute  of 

staivi  iriis  and  Technology 
M.iii  if  ,1  Mr:nc  Extension  Pailnership 
I  T'  cr.cr:    M*^- 1  -MKP)  invites  proposals 
fri  ni   ,  ,,1.  !i.  !     FLinizations  to  facilitate 
dia!  iL  nil   riL  participants  in  the  MEP 
s\-N  III  iiiii   ;■•  stakeholders,  including 
stdto  i^(i\  oriiments,  MEP  Centers. 
in(iustr\   ami  NIST.  All  organizations 
meeting  the  eligibility  requirements 
provided  horoin  are  invited  to  submit 
proposals 

DATES:  Pmpis.ii^  from  qualified 
applicants  must  be  received  no  later 
than  5:00  PM  Eastern  Standard  Time 
November  5,  2001. 

ADDRESSES:  F  r  ih.  SR:i  Team  Grants 
,int  must  submit 
iid  two  copies  of 
:ih  a  r.rant 


I'ro^ram  i-ai  ti  .-ijil'l 
one  si,i;ii<'ii  'inum.il 
fhr  pro[iif-rti  all  lilt 
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.■\ppli(  atinii  Kit    '^I.^^(i.1r^i  Form  424 
Ki'V     "  M"    .Hii-i  other  ri'Hu:rc(i  f'Triis/ 
(io(  unu'iitdtmii!  to    M.iniif.ti  tuiiiij; 
i^xterision  i'drtiicr^hip  i'm^ram  (MEP); 
ATTN   'enniff'f  Hu>;.iili'^   National 
Institutt  I  if  st.uKi.ird'-  .-.ml  Tpchnology; 
100  Hur»Mii  Drive    '--!-(   AMH\ 
C.dithersburg,  NH)  .iim'^m  4hUU. 
Telephone:  [Mr.    >*-,  4--1M;  £- 
null!  /riJi^i;/'  s«;;io;(  /ijs/.gov;  Wcbsite: 
nttp     v\  v\  \\  ni''f   nist  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
icnnifer  Kuggles;  National  Institute  of 
Standards  and  Technology;  100  Bureau 
Drive.  Stop  4H00.  Gaithersburg.  MD 
onsqci-^HOO    Telep.hone:  (301)  975- 
4'"4'f  i    III. Ill  !ruv;>,les«rtnep. nist. gov.  All 
grants  admimstration  questions 
f oncerniiig  this  [irogram  should  be 
dirwt-'d  to  th»'  Nl^-I  ( .rants  Office  at 
(,^^l    '■^''--h  12M, 
io\(  !'  firigh.iin@nist.pov. 

SUPPLEMENTARY  INFORMATION 

Authontx  Tfio  authority  for  the  SR3 
Team  Grants  Program  is  as  follows:  As 
authorized  by  15  U.S.C.  272  (b)(1)  and 

((  )117),  the  NIST  3R3  Team  Hra-it- 
Program  conducts  a  basK  ,i;i  i  ,i;  j  lied 
research  program  directly  .ti  :  •;:   ugh 
grants  and  cooperativr  acre.  ii,.:i!-  to 
cligiblf  recipients 

Background:  The  MEP  system  of 
centers  and  field  offices  is  a  federal- 
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state-industrv  partnership  The  strensith 
of  this  partnership  is  that  it  has  the 
potential  to  integrate  federal  and  state 
public  policy  goals,  utilizing  market 
forces  designed  to  address  the  unique 
needs  of  individual  small 
manufacturers.  This  integration  is 
driven  in  no  small  part  by  the  nature  of 
funding  for  individual  MEP  centers.  The 
stated  goal  of  funding  '  sd  of  Center 
costs  from  federal  investment.  ■  .rd  from 
state  investment,  and  '  ird  from  private 
sources  (tvpicallv  fee  for  service] 
reflects  this  strong  desire  for  an  evenlv 
balanced  partnership 

On  the  public  sector  side  of  the 
funding  equation,  the  balance  of  federal 
and  state  investment  in  the  centers 
reflects  the  need  and  desire  for 
balancing  U  S.  national  policy  pnunties 
with  those  of  our  state  partners.  Both 
federal  and  state  partners  are  interested 
in  addressing  the  core  challenges  facing 
small  manufacturers  in  remaining 
globally  competitive,  but  the  varietv  of 
regional  economic  and  political 
concerns  causes  disparities  between 
prionties  from  state  to  state  and 
between  the  states  and  the  Federal 
government  Given  the  unique  nature  of 
the  MEP  network.  suc:cessful  provision 
of  MEP  services  for  th^^  public  benefit 
depends  on  the  alignment  of  state  policy 
goals  with  the  goal  of  improving 
technology  transfer  to  manufacturers. 

Program  Dficnption  and  Objectives: 
The  objective  of  *he  .SR3  Team  Cirants 
Program  is  to  implement  strategies  that 
will  facilitate'  dialogue  among 
participants  in  the  MEP  svstem  -md  its 
stakeholders,  including  state 
governments.  MEP  Centers,  industry, 
and  NIST  The  primarv  reasons  for 
encouraging  this  dialogue  are  to  support 
the  network  of  manufaf;turing  extensum 
centers  by  enabling  them  to  respond 
more  effectively  to  their  state  investors, 
and  to  increase  the  level  of  engagement 
of  all  state  and  lof:al  technologv- 
oriented  economic  development 
partners  in  the  MEP  network 

In  considering  how  to  implement  this 
project's  mission.  MEP  has  identified 
four  three  priority  strategies  for 
enhancing  the  MEP-state  relationship: 
(1)  Network  building,  f2)  competitive 
intelligence/ knowledge  buildina.  'inti 
(3)  capacity  building  and  technir  al 
assistance  which  are  explained  in  rnnr»- 
detail  below   The  recipient(s)  that 
receive(s)  the  avvard(s)  should  be 
competent  in  these  areas 

The  network  building  strategv  should 
facilitate  networking  among  state 
thought  leaders.  ptiUcv  makers,  and 
practioners  involved  in  technologv- 
based  economic  development  planning 
and  program  implementation  The 
recipient  should  understand  the  needs 


of  state  stai^eholders  and  help  encourage 
a  dialogue  among  interested  parties. 
including  states,  MEP  Centers,  and 
industry,  about  how  the  MEP 
partnership  best  fits  into  particular  state 
strategies  and  priorities,  and  how 
manufacturers  and  the  public  benefit 
from  manufacturing  extension  activities. 

The  competitive  intelligence/ 
knowledge  building  strategv  should 
develop  inform.ation  about  the  current 
state  of  the  partnership  between  states, 
MEP  Centers,  industrv.  and  NIST 
through  intelligcno-  gathering."  and 
provide  tools  to  help  the  partners  in  the 
MEP  improve  and  sustain  relationships. 

The  capacity  building  and  technical 
assistance  strategy  should  involve  the 
use  of  highlv  skilled  consultants  to:  (a) 
Develop  strategies  to  improve 
manufacturing  extension  services  by 
enhancing  relationships  between 
Centers  and  states:  and  (b)  intervene  in 
State/Center  relations  when 
communication  gaps  occur.  These 
consultants  should  be  able  to  spend 
time  with  the  Centers,  their  boards,  and/ 
or  states  on  a  one-on-one  basis  to 
explore  the  environment  and  offer 
solutions  to  enhance  manufacturing 
exfensirm  services  by  impi.ning  states' 
relationships  with  (ienters  The 
recipient  would  be  expected  to  set  up 
high-level  meetings  and  travel  to  the 
state  stakeholders  thjt  can  make 
decisions  about  the  funding  and 
positioning  of  the  Center  within  the 
State  priorities.  To  do  this  most 
effectively,  the  recipient  should  have  a 
database  of  information  about  kev  state 
leaders  that  is  accessible  to  partners  in 
the  MEP  system. 

Eli^ihilitv:  Eligible  applicants  are 
institutions  of  higher  education,  non- 
profit organizations,  and  commercial 
organizations. 

Funding  Availability:  For  the  .SR3 
Team  Grants  Program,  the  NIST 
Manufacturing  Extension  Partnership 
Program  anticipates  funding  of 
approximatelv  S2nn.nOO  annually.  The 
expectation  is  to  award  one  proposal. 
However.  NIST  .MEP  reserves  the  right 
to  divide  the  total  award  amount  to 
multiple  recipients  in  the  event  that  all 
the  priorities  cannot  be  met  in  their 
entirety  by  one  proposal   Proposals  mav 
be  subdivided  and  partially  funded  to 
accommodate  this  approach. 

Prnj)nsal  Rf'vww  and  Evaluation 
CntfTui  NIST  will  conduc:t  an  initial 
screening  of  all  applications  received  by 
the  deadline  for  non-responsive 
proposals,  whic  h  will  not  be  considered 
further. 

NIST  will  th<ni  appoint  at  least  three 
independent,  objective  individuals  with 
relevant  experti.se  to  conduct  an 
objective  evaluation  of  each  responsive 


proposal  in  accordance  with  the 
evaluation  criteria  set  forth  in  this 
Notice.  The  reviewers  may  discuss  the 
proposals,  but  each  reviewer  will  rate 
the  proposals  independently.  No 
consensus  advice  will  be  given  bv  the 
reviews. 

Next,  one  or  more  Federal  employees 
will  establish  a  rank  order  of  the 
proposals  based  on  the  reviewers' 
scores,  statistically  normalized  if 
discrepancies  in  scoring  are  apparent, 
and  will  present  the  rank  order  and  the 
reviewers'  comments  to  the  Selecting 
Official,  the  MEP  Director.  The 
Selecting  Official  will  select  proposals 
for  prospective  funding  based  on  the 
rank  order,  the  compatibility  of  the 
proposals  with  the  program  objective 
and  priorities  described  above,  and  the 
availability  of  funds.  The  Selecting 
Official  may  select  proposals  out  of  rank 
order.  If  the  Selecting  Official  selects 
out  of  rank  order,  they  must  justifv  the 
selection  in  writing  based  on  these 
factors. 

The  final  approval  of  selected 
applications  and  award  of  financial 
assistance  will  be  made  bv  the  NIST 
Grants  Officer,  based  on  compliance 
with  application  requirements  as 
published  in  this  Notice,  compliance 
with  applicable  legal  and  regulatory 
requirements,  and  whether  the  selected 
applicants  appear  to  be  competently 
managed,  responsible,  and  committed  to 
achieving  the  objectives  of  the  awards 
the\  receive 

Applicants  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  and 
provide  supplemental  information 
required  by  NIST  prior  to  award. 

The  decision  of  the  Grants  Officer  is 
final. 

Evaluation  Criteria 

1.  Past  performance,  corporate 
capability,  administration  and 
management  expertise  (40  points). 

(a)  Experience  and  capability  to 
conduct  work  of  the  type  and  the  scope 
requested  in  this  notice. 

(b)  Ability  to  develop  and  manage 
teams  and  multi-dimensional 
partnerships  to  support  this  objective. 

(c)  Experience  conducting  high 
quality  analyses  within  time,  scope  and 
budget. 

(d)  Ability  to  provide  stability, 
continuity,  and  uniformity  of  staff  and 
management  over  the  life  of  the  award. 

2.  Technical  approach  (30  points). 

(a)  Tasks  and  overall  direction, 
oversight,  and  allocation  against  the 
various  elements  required  in  this  multi- 
faceted  effort.  Soundness  of  technical 
approach  for  managing  resources. 

(b)  Proposer's  understanding  and 
experience  operating  in  a  fast- 
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turnaround  environment  to  conduct 
high  quality  research,  evaluation,  and 
program  monitoring  in  .support  of  the 
MEP  system's  policv  and  program 
needs 

3.  Quality,  experience,  and  breadth  of 
technical  and  professional  personnel  (JO 
points) 

(a)  Experience  with  the  MEP  system, 
government  or  other  public  programs 
and  polices.  Preference  is  given  to  the 
categories  of  prior  experience  in  the 
following  order: 

(1)  Developed  and  maintained 
relationships  with  state  economic 
development  entities  and  other  non- 
Federal  MEP  stakeholders, 

(2)  Developed  and  delivered  technical 
assistance  in  the  areas  of  manufacturing 
extension,  technology  deployment  and 
manufacturing  center  performance 

Award  Period:  For  the  SR3  Team 
Grants  Program,  proposals  will  he 
considered  from  one  to  five  years  When 
a  proposal  for  a  multi-year  award  is 
approved,  funding  will  generally  be 
provided  for  onh  the  first  year  of  the 
program.  Funding  for  each  subsequent 
ynar  of  a  multi-year  proposal  will  be 
contingent  upon  satisfactory  progress 
and  continued  relevance  to  the  mission 
of  the  SR3  Team  Grants  Prtjgram.  and 
the  availability  of  funds  If  an 
application  is  selected  tor  funding.  .MST 
has  no  obligation  to  proviOe  any 
additional  funding  in  conniption  with 
that  award.  Renewal  of  an  .iward  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
NIST.  The  multi-year  awards  must  have 
scopes  of  work  that  can  be  easily 
separated  into  annual  increments  of 
meaningful  work  that  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant 
(i.e.,  the  scopes  of  work  for  each  funding 
period  must  produce  identifiable  and 
meaningful  results  in  and  of 
them.selves). 

Matching  Requirements:  The  SR3 
Team  Grants  Program  does  not  require 
any  matching  funds  by  the  applicants. 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number: 
Measurement  and  Engineering  Research 
and  Standards— 11.609. 

Application  Kit:  Each  applicant  must 
submit  one  signed  original  and  two 
copies  of  the  proposal  along  with  a 
Grant  Application  Kit.  An  application 
kit,  containing  all  required  application 
forms  and  certifications  is  available  by 
contacting  Jennifer  Ruggies. 
jruggles@mep.nist.gov,  (301)  975-4749. 
It  is  also  available  at  the  website: 
www.mep.nist.gov 

The  application  kit  includes  the 
following: 


SF  424  (Rev  7/97)— APPLICATION  FOR 
FEDERAL  A.SSISTANCE 

SF  424A  (Rev  7/97)— BL'DGET 

INFORMATION— Non-Construction 
Programs,  inrliuling  a  detailed  budget 
narrative  explaining  the  details  of 
each  budget  {;ategor%'  and  the  basis  for 
the  cost.  If  indiret:t  c nsts  are  included 
in  the  biidget.  a  (  op\  of  the 
applicants  negotiated  indirect  co'^t 
rate  must  be  submitted,  if  available 

SF  424B  (7/97)— ASSl  'R.^NCFS— Non 
Construction  Programs 

CD  511  (7/91)— (:f.rtific:ation 

REGARDING  DEBARMENT. 
SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS:  DRIT",- 
FREE  WORKPLACE  REQLIRE.MENTS 
AND  LOBBYING 

CD  512  (7/91)— CCRTIFK:ATI0N 
REGARDING  DEBARMENT 
SUSPENSION.  INELIGIBILITY  AND 
VOLUNTARY  EXCI.l  :SION— LOWER 
TIER  COVTRED  TRANSACTIONS 
AND  LOBBYING 

SF-LLL— DISCLOSURE  OF  LOBBYING 
ACTIMTIES 

(^0-34B— APPLK:AN  1  FOR  FUNDING 
ASSIST  ANC.K 

Paperwork  Reduction  Act 

The  standard  forms  in  the  application 
kit  involve  a  rollection  of  information 
subjec;t  to  the  Paperwork  Reduction  .■\(  t 
The  use  ol  Standard  Forms  424.  424A, 
424B.  SF-LLL  and  CD-346  have  been 
approved  hv  OMB  under  the  respecti%e 
Control  Numbers  0.148-004  3.  0348- 
0044.  0348-0040,  0348-0046   and  OfiOS- 
0001. 

Notwithstanding  anv  other  provision 
of  the  law  .  no  person  is  required  In 
respond  to.  nor  shall  any  person  bv 
subj(K:t  to  a  penalty  for  failure  to  c  om()l\ 
with,  a  collection  of  information  sublet  t 
to  the  Paperwork  Reduction  Act.  unless 
that  collection  displays  a  currently  valid 
OMB  Control  Number 

Research  Projects  Involving  Human 
Subjects,  Human  Tissue.  Data  or 
Recordings  Involving  Human  Subjects 

Anv  proposal  that  includes  research 
involving  human  subjects,  human 
tissue,  data  or  recordings  involving 
human  subjects  must  meet  the 
requirements  of  the  Common  Rule  for 
the  Protection  of  Human  Subjects, 
codified  for  the  Department  of 
Commerce  at  15  CFR  part  2  7.  In 
addition,  any  proposal  that  includes 
research  on  these  topics  must  be  in 
compliance  with  anv  statutor\ 
requirements  imposed  upon  NIH  ami 
other  federal  agencies  regarding  these 
topics,  all  regulatory'  policies  and 
guidance  adopted  by  NIH.  FDA.  and 
other  federal  agencies  on  these  topics, 


and  all  Presidential  statements  of  policy 
on  these  topics 

On  DiKember  3,  2000,  the  U.S. 
Department  of  Health  and  Human 
Serviies  (DHHS)  introduced  a  new 
Federalwide  Assurance  of  Protection  of 
Human  Subjeds  (FWA).  The  FWA 
covers  all  of  an  institution's  Federally- 
supported  human  subjects  research,  and 
eliminates  the  need  for  other  types  of 
Assurance  documents  In  anticipation  of 
th*'  new  .\ssurance,  the  Office  for 
Human  Research  Protections  (OHRP) 
has  suspended  processing  of  multiple 
project  assurance  (MPA)  renewals.  All 
existing  MPAS  will  remain  in  force 
until  further  notice.  For  information 
aixnit  FWAs.  please  see  the  OHRP 
website  at  http://ohrp.osnphs.dhhs  gov/ 
irbasur.htm 

In  accordance  with  the  DHHS 
change.  NIST  will  continue  to  accept 
the  submission  of  human  subjects 
protocols  that  have  been  approved  by 
Institutional  Review  Boards  (IRBs) 
prossessing  a  current,  valid  MPA  from 
DHHS.  NIST  also  will  accept  the 
submission  of  human  subjects  protocols 
that  have  been  approved  by  IRBs 
possessing  a  current,  valid  FWA  from 
DHHS  NIST  will  not  issue  an  SPA  for 
anv  IRB  reviewing  any  human  subjects 
proto(  dl  proposed  to  NI.ST 

Researi  h  Projects  Involving  \  ertebrale 
Animals 

An\  proposal  that  includes  research 
involving  vertebrate  animals  must  be  in 
compliance  with  the  National  Research 
Courv  ils  "Guide  for  the  Care  and  Use 
oi  Lafnratorv  ,\nimals"  which  can  be 
obtaiii'd  friiii  National  Academy  Press, 
2101  (institution  Avenue.  NW. 
Washington,  DC  20055.  In  addition, 
suf  h  proposals  must  meet  the 
requirements  of  the  Animal  Welfare  Act 
(7U.S.C.  2131  et  seq.),  QCFRparts,  1. 
2,  and  3  and  if  appropriate.  21  CFR  part 
,")8  These  n'gulations  do  not  apply  to 
proposed  research  using  pre-existing 
images  of  animals  or  to  research  plans 
ttiat  do  not  include  live  animals  that  are 
being  (ar>'(i  fur  niiiirinased.  or  used  by 
the  f)r('i"Lt  [lartiLipaiits  to  accomplish 
resean  h  goals,  teaching,  or  testing. 
These  refill  ill    IIS  also  do  not  apply  to 
oblainini;  .inini.tl  materials  from 
rommerf  in  I  (ri  m  >^s:  rs  of  animal 
products  or  ti:  .iiuiacji  cell  lines  or 
tissues  from  'issue  banks. 

Tvpe  of  Funding  Instrument 

The  funding  iii-!riiment  will  be  a 
grant  or  (  onper.tt;\e  agreement, 
liependinv;  on  th<'  nature  of  the 
proposed  v>(irk   .\  cr.iiit  \^ill  be  used 
unless  .MST  is    swiistaiiiially  involved'* 
in  the  project,  in  which  case  a 
cooperative  aereement  will  be  used.  A 
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common  example  nf  substantial 
involvement  is  collaboration  between 
NIST  scientists  and  recipient  scientists 
or  technicials.  Further  examples  are 
listed  in  Section  5.03.d  of  Department  of 
Commerce  Administrative  Order  20,3- 
26,  which  can  be  found  at  http: 
wwwosec.doc.gov/bmi  daos/20,i- 
26.htm.  NIST  will  make  decisions 
regarding  the  use  of  a  cooperative 
agreement  on  a  case-bv-case  basis. 
Funding  for  contractual  arrangements 
for  services  and  products  for  delivery  to 
NIST  is  not  avaiiahl^  und^r  this 
announcement 

Additional  Requirements 

Pnman.-  Application  Certifications 

All  priniarv  applicant  institutions 
must  submit  a  completed  form  CD-.Sl l. 
"Certifications  Regarding  Debarment. 
Suspension  ,ind  Other  R»'sponsibiiity 
Matters.  Drug-Free  Workplace 
Requirements  and  Lobbying,  "  and  the 
following  exp!anati()n^  must  be 
provided 

1  Nonprocurement  Debarment  and 
Suspension  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  tc  IS  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension'  and  the  related  section  of 
the  certificritmn  form  prescribed  above 
applies. 

2  Drug-FrtT  Uurkpldce.  Grantees  (as 
defined  at  I.t  CFR  part  26,  section  605) 
are  subject  to  IS  CTR  part  26.  Subpart 
F.  "Government  wid"  RtHjuirements  for 
Drug-Free  \Vc)rk})la(  e  (Grants)"  and,the 
related  section  of  the  certification  form 
prescribed  abo\  ^  applies; 

3.  Anti-Lohbving  Persons  (as  defined 
at  15  CFR  part  2H.  Section  105)  are 
subject  to  the  lobbving  provisions  of  .31 
U.S.C.  1352.  "Limitation  (m  use  of 
appropriated  funds  to  influeni  »•  certain 
Federal  contr.K  ting  and  financial 
transactions,"  and  the  lobbving  section 
of  the  certification  form  prestribed 
above  applies  t"  application/bids  for 
grants,  codperative  agreements,  .ind 
contracts  for  more  than  SlUU.OOO.  and 
loans  and  loan  guarantees  for  more  than 
Si 50.000,  or  the  single  family  ma^ximtini 
mortgage  hmit  fordffe(  led  pri)gram>. 
whichever  is  greater. 

4  Anti-Lobbying  Disclosure.  Any 
applicant  institution  that  has  paid  or 
will  pav  for  lobbying  using  anv  funds 
must  submit  an  SF-LLL.  "Disclosure  of 
Lobbving  Activities."  as  required  under 
15  CFR  part  28.  Appendix  B 

5  Lower-Tier  Certificitinns, 
Recipients  shall  require  applicant/ 
bidder  institutions  for  subgrants 
contracts,  subcontracts,  or  other  tier 
covered  transactions  at  anv  tier  under 
the  award  to  submit,  if  applicable,  a 


completed  Form  CD-512, 
"Certifications  Regarding  Debarment. 
Suspension,  Ineligibilitv  and  Voluntarv 
Exclusion — Lower  Tier  Cdvered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NiST.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Name  Check  Revieiv; 

All  for-profit  and  mm-profit 
applicants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intends  .to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft. 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity.  Form  CD-346  must  be 
completed  for  all  personnel  with  key 
programmatic  or  fiduciary 
responsibilities. 

Preaward  Activities 

Applicants  (or  their  institutions)  who 
incur  any  costs  prior  to  an  award  being 
made  do  so  solelv  at  their  own  risk  of 
not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  mav  have  been 
provided,  there  is  no  obligation  on  the 
part  of  NIST  to  cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding.  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

False  Statements 

A  false  statement  mi  an  applic  ation  is 
grounds  for  denial  or  termmation  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001 

Delinquent  Federal  Debts 

No  award  of  Federal  hinds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delin(|uent  Federal  debt 
until  either: 


1.  The  delinquent  account  is  paid  in 
hill, 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactorv  to 
DoC  are  made. 

Indirect  Costs:  Regardless  of  anv 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which  the 
DoC  will  reimburse  the  Recipient  shall 
be  ihe  lesser  of: 

(a)  The  Federal  Share  of  the  total 
allocable  indirect  costs  of  the  award 
based  on  the  negotiated  rate  with  the 
cognizant  Federal  agency  as  established 
by  audit  or  negotiation:  or 

(h)  the  line  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award. 

Purchase  of  A mencan-m a de 
Equipment  and  Products:  Applicants 
are  hereby  notified  that  thev  are 
encouraged,  to  the  greatest  practicable 
extent,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  of  the  SR3 
Team  Grants  Program  shall  be  subject  to 
all  Federal  laws  and  Federal  and 
Departmental  regulations,  policies  and 
procedures  applicable  to  financial 
assistance  awards,  including  15  CFR 
Part  14  and  15  CFR  Part  24.  as 
applicable. 

The  SR3  Team  Grants  Program  does 
not  directlv  affect  any  state  or  local 
government. 

.Applications  under  the  SR3  Team 
Grants  Program  are  not  subject  to 
Executive  Order  12372. 

Intergovernmental  Review  and  Federal 
Programs," 

Executive  Order  Statement:  This 
funding  notice  was  determined  to  be 
"not  significant"  for  purposes  of 
Ex€!cutive  Order  12866, 

D.it.'H:  September  2f>,  2001 
Karen  H.  Brown, 
!h'piit\  IhnctDr^ 

|FK  Dec  ,  ()1-24'I28  Filed  lO-l-Ol;  8-4S  Hni] 
BILUNG  CODE  3510-13-411 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce, 
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ACTION:  Notice  of  Membership  of  NOAA 
Performance  Review  Board. 


summary:  In  accordance  with  5  U.S.C. 
4314(c)(4),  NOAA  announces  the 
appointment  of  an  additional  member  to 
serve  on  the  NOAA  Performance  Review- 
Board  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
E.xecutive  Ser\'ice  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees,  and 
SES  recertification  The  appointment  of 
members  tn  the  NOAA  PRB  will  be  for 
a  period  of  24  months. 
EFFECTIVE  DATE:  The  effective  date  of 
servK  e  of  the  additional  appointee  to 
the  NOAA  Performance  Review  Board  is 
September  21.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Belt.  Executive  Resources 
Program  Manager.  Human  Resources 
Management  Office.  Office  of  Finance 
and  Administration.  NOAA.  1305  East- 
West  Highwav.  Silver  Spring.  Maryland 
20910.  (301)  713-0530  (ext.  204). 
SUPPLEMENTARY  INFORMATION:  The  name 
and  position  title  of  the  additional 
member  of  the  NOAA  PRB  is  set  forth 
below-  Louis  VV  Uccellini,  Director. 
National  Centers  for  Environmental 
Prediction,  National  Weather  Service. 
NOAA. 

Dated;  Sciitcnib.'i  J4,  2001 
Scott  B.  Gudes. 

Aitin^  I  ndt'rSfcrPtan'Administrntnrand 
Dt'pulv  LndtrSfi  nlnn 
ll-K  Dot  .  01-24784  Filed  1U-,V()1,  H  4.t  .inij 
BILUNG  CODE  3510-12-41 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  010126025-1231-02] 
PIN  0651-AB34 

Request  for  Comments  on 
Development  of  a  Plan  To  Remove  the 
Patent  and  Trademark  Classified  Paper 
Files  From  the  Public  Search  Facilities; 
Reopening  of  Comment  Period 

agency:  United  States  Patent  and 

Trademark  Office. 

action:  Notice  of  request  for  public 

comment,  Reopening  of  comment 

period. 

SUMMARY:  The  United  .States  Patent  and 
Trademark  Office  (USPTO)  requests 


public  comment  on  issues  associated 
with  the  development  of  a  plan  to 
remove  the  patent  and  trademark 
classified  paper  files  frr)m  the  USPTO  s 
public  search  libraries  and  replace  them 
with  electronic  records  These  publir 
search  facilities  are  (  urrentlv  located  in 
Cr\-stal  City.  .Arlington.  Virginia. 
Interested  members  of  the  public  are 
invited  to  present  comments  on  the 
appropriate  scope  for  and  contents  of 
this  plan,  including  the  topics  outlined 
in  the  supplementary  INFORMATION 
section  of  this  nntire.  The  Notn  v  ut 
Request  for  Comments  on  Develnpnu'ni 
of  a  Plan  To  Remove  the  Patent  and 
Trademark  C'lassified  Paper  Filfs  From 
the  F'ublic  Search  Facilities  was 
published  at  60  FR  45012  on  August  2  7 
2001.  The  period  for  comment  in  the 
Notice  of  Request  for  Comments  ended 
September  26.  2001   Due  to  th''  riurn))er 
of  requests  from  the  puhlu  for  an 
extension  of  the  comment  period  for 
this  notice,  the  comment  period  is 
reopened,  and  comments  \\ill  !)•' 
accepted  b\  the  USPTO  until  Ot  tobf>r 
29,  2001,  Comments  rerei\pd  .iftcr 
September  26,  2001,  but  before  tiie  date 
this  notice  is  published  w  ill  also  be 
accepted 

DATES:  Written  t:omments  wili  be 
accepted  by  the  USPTO  until  October 
29. 2001 

ADDRESSES:  Those  interested  in 
presenting  written  comments  on  the 
topics  pre.sented  in  the  SUPPLEMENTARY 
INFORMATION,  or  any  related  topii  s.  nid\ 
mail  their  comments  to  the  Under 
Secretary-  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United 
States  Patent  and  Trademark  Offu  e 
Washington.  DC  20231.  marked  tn  llif 
attention  of  Ronald  Hack.  Acting  Chirf 
Information  Officer,  or  send  them  by 
facsimile  transmission  to  (703)  308- 
7792. 

Parties  are  encouraged  to  provide 
their  comments  in  machine-readable 
format  and  send  them  over  the  Internet 
as  electronic  mail  messages  ti;  file- 
removal@uspto,gov   Machine-readable 
'jubmissions  should  be  proN-ided  as 
unformatted  text  (e.g..  AStJI  or  plam 
text),  or  as  formatted  text  in  one  of  the 
following  file  formats;  Microsoft  Word 
(Macintosh.  DOS  ar  Windows  \erMons 
or  WordPerfect  (Macintosh.  DOS  or 
Windows  \ersions)  Machine-readabif 
submissicms  may  be  provided  on  a  3  '  .  - 
inch  floppy  disk  formatted  for  use  m 
either  a  Macintosh  or  MSUOSbased 
computer,  mailed  to  the  Under 
Secretarv-  of  Commerce  for  Intellectual 
Prop)ertv  and  Director  of  the  United 
States  Patent  and  Trademark  Offu  e. 
Washington.  DC  20231.  marked  to  the 


attention  of  Konald  tiaiK   .\i  'lugLhiei 

Information  Offu  er 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Ha(  K  tn  t.-i.-phoiit-  dt  i703)  305- 

9095,  bv  fat  Mir.ih-  .i!    703)  308-7792.  by 

electronic  mail  at 

ropdici  hnrk^uspto.gov;  Martha  Sneed 

b\  ttlM|ihone  at  (703)  308-5558.  by 

fai-.ri;:.  at  (703)  306-2654.  by 

el'-(  tri  11)1  mail  at 

marth.i  Mit,  i@uspto.gov:  or  by  mail 

addres»ea  to  the  Under  Secretan.'  of 

Commerce  for  Intellectual  Property  and 

!)iri>rt nr   if  the  United  States  Patent  and 

Trademark  Office.  Washington,  DC 

20231.  marked  to  the  attention  of 

Ri  n.dd  1  lack.  Acting  Chief  Information 

SUPPLEMENTARY  INFORMATION:  The 
N(jtK.e  ol  Keque.st  ior  Comments  on 
Development  of  a  Plan  To  Remove  the 
Patent  and  Trademark  Classified  Paper 
Fdes  From  the  Public  Search  Facilities 
was  published  at  66  FR  45012  on 
August  27,  2001.  The  period  for 
comment  in  the  Notice  of  Request  for 
(omments  ended  September  26,  2001. 
The  comment  period  is  reopened,  and 
comments  will  be  accepted  by  the 
f-l'TO   ::it:l  October  29.  2001 . 
Cumnnnts  received  after  September  26. 
2001 ,  but  before  the  date  this  notice  is 
published  will  also  be  accepted  All 
comments  should  include  the  following 
information: 

Name  and  affiliation  of  the  individual 
responding: 

An  indication  of  whether  comments 
offered  represent  views  of  the 
respondents  organization  or  are  the 
respondent's  personal  views;  and 

If  applicable,  information  on  the 
respondents  organization,  including  the 
type  of  organization  (e.g..  business, 
trade  group,  university,  non-profit 
organization). 

Dated:  Septemtier  28.  2001. 
Anne  H,  Chasser. 

Acting  Under  Serrvtary  of  Commerce  for 

Intellectual  Property  and  Acting  Director  of 

the  I  'nited  States  Patent  and  Trademark 

Office. 

IFR  Dor  01-24880  Fili-d  10-3-01;  8;45  am) 

BILLING  CODE    K'O   '  f-  " 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting:  Notice 

AGENCY-  U  h  (,uii>uMicf  i'roduct  Safety 
(  I  iiuiii-sion,  Washington.  DC  20207. 
TIME  AND  DATE:  Thursday.  October  11, 
JDOl     11)  am. 

LOCATION:  Room  420,  East  West  Towers. 
A.tM)  Fast  West  Highway.  Bethesda. 
Mar\  land. 
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STATUS:  Open  to  the  Pubhc 
MATTER  TO  BE  CONSIDERED: 

Hydrocarbons  I 

The  staff  will  brief  the  C"f)mmission  on 
a  final  rule  to  require  child-reiistrin! 
packaging  for  certain  househnld 
products  containing  hydrocarbons 

For  a  recorded  message  containint;  thf 
latest  agenda  information,  call  (301) 
504-0709 

CONTACT  PERSON  FOR  ADDmONAL 
INFORMATION:  Todd  A,  Stevenson.  Offit  ►• 
of  the  Secretan-,  4330  East  West 
Highway,  Bethesda.  MD  20207.  (301) 
504-0300. 

Dated.  October  2-  2001 
Todd  A.  Stevenson. 
Acting  SpfTftar, 
(FR  Dot.  01-25075  Filed  10-2-01:  .3:22  pm] 
BnXMG  CODE  S3S5-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


Sunstiine  Act  Meeting 


I 


AGENCY:  US.  Consumer  Product  .Safety 
Commission.  Washington.  DC  2020" 

TIME  AND  DATE:  Monday  October  15. 

2001,  2  p. m 

LOCATION:  Room  420.  East  West  Towers, 

4330  East  West  Highway.  Bethesda. 

Maryland 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

Bed  Rails 

The  staff  will  brief  the  Commission  on 
options  for  Commission  action  t(j 
address  hazards  associated  with 
portable  bed  rails 

For  a  recorded  message  containing  the 
latest  agenda  informatinn.  call  (301) 
504-0709 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  .\   Stevens.in,  Office 
of  the  Secretary.  4330  East  Wrst 
Highway.  Bethesda,  MD  20207  (301) 
504-0800. 

Dated  Octotwr  2.  2001. 
Todd  A.  Stevenson, 

Acting  St-crfltin. 

[FR  D<x    01-25l)-H  Filed  10-2-01;  3:15  pm) 

aiLUNG  COOC  5155-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary  ' 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice.  I 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  The  Office  of  Management 
and  Budget  has  approved  this 
information  collection  requirement  for 
use  through  October  31.  2001 

DATES:  Consideration  will  be  given  In  all 
comments  received  by  November  5, 
2001. 

Title.  Form  Number,  and  OMB 
Sumber:  .'\pplication  for  .Annuity — 
Certain  Military  Surviving  Spouses.  DD 
Form  2769;  OMB  Number  0704-0402 

Tvfif  (if  Rf(]urst:  E.xtension. 

Xumber  of  Rt'spandents:  200. 

Rfsponsps  Per  Respondent:  1. 

Annmil  Responses  200, 

Avera(;e  Burden  Per  Response:  ] 
Hour 

Annual  Burden  Hours:  200. 

Needs  and  Uses:  The  respondents  of 
this  information  collection  are  surviving 
spouses  of  each  member  of  the 
uniformed  services  who  (1 )  died  before 
March  21.  1974.  and  was  entitled  to 
retired  or  retainer  pay  on  the  date  of 
death  or  (2)  was  a  member  of  a  reserve 
component  of  the  Armed  Forces  before 
October  1,  1978,  and  at  the  time  of 
member's  death  would  have  been 
entitled  to  retired  pay  The  Defense 
Authorization  Act  of  FY  1998,  Pub.  L. 
105-85.  Section  644  (as  amended  bv 
Pub.  L.  106-65.  Section  656)  requires 
the  Secretary  of  Defense  to  pa\  an 
annuity  to  qualified  surviving  spouses. 
The  DD  Form  2769.  Application  for 
Annuity — Certain  Military  Surviving 
Spouses,  used  in  this  information 
collection,  provides  a  vehicle  for  the 
surviving  spouse  to  apply  for  the 
annuity  benefit.  The  Department  will 
use  this  information  to  determine  if  the 
applicant  is  eligible  for  the  annuity 
benefit  and  make  payment  to  the 
surviving  spouses. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
re(  unimendations  on  the  proposed 
infiirmation  collection  should  be  sent  to 
Mr  Springer  at  the  Office ')f 
.M.Hnagement  .ind  Budget.  Desk  Officer 
for  DmD  Room  10236.  New  E.xecutive 
Office  Building.  Washington.  DC:  20503. 

DOD  Clearance  Officer  Mr.  Robert 
Cushing. 

Written  requests  for  (  opies  of  the 
information  collection  proposal  should 
be  sent  to  Mr  Cushing.  WHS/DIOR. 


1215  Jefferson  Davis  Highwav.  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  September  27.  2001 
Patricia  L.  Toppings, 

.-Mtrrncitv  OSD  Federal  Wegj.'.fer  Liaison     " 
Officer.  Department  of  Defense. 
IFR  Do<    01-24749  Filed  io-?-oi:  8  45  ami 
BILLING  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board;  Meeting 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 


SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Training  for  Future 
Conflict  will  meet  in  closed  session  on 
November  5-6.  2001.  at  SAIC.  Inc..  4001 
N.  Fairfax  Drive.  Arlington.  V.\.  This 
Task  Force  will  focus  on  identifying  and 
characterizing  what  education  and 
training  are  demanded  bv  Joint  Vision 
2010/2020.  and  will  address  the 
development  and  demonstration  time 
phasing  over  the  next  two  decades  for 
the  combined  triad  of  technology 
modernization,  operational  concepts, 
and  training. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  also  identify  those 
approaches  and  techniques  that 
potential  enemies  might  take  that  could 
prepare  them  to  revolutionize  their 
warfare  capabilities,  thereby  achieving  a 
training  surprise  against  the  Li.S  or  its 
allies.  This  review  will  include,  but  not 
be  limited  to.  unique  training/education 
developments  which  might  be  spawned 
by  allies  or  an  adversary,  training 
techniques  and  methodologies  which 
might  be  transferred  from  the  U.S.  or 
through  third  parties,  and  finally,  the 
possibilities  emerging  as  a  result  of  the 
globalization  of  military  and 
information  technologies,  related 
commercial  services  and  their 
application  by  other  nations. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II).  it  has  been  determined  that  this 
Defense  Science  Board  meeting 
concerns  matters  li.sted  in  5  U.S.C. 
552b(c)(l)  and  that,  accordingly,  this 
meeting  will  be  closed  to  the  public. 
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IJalf'(i    Sfptember  2H,  2001 
l-.M.  Byniim. 

Mtt-rnali-  ( >SI>  Fi  dm:!  H,  e/^t-  r  I  in-.on 
Uffirer.  Ih  purtnu  r,t  of  [)ri'  n^r 
IFRDfif    01-J4r<iH  I  ilf'i  lU-,!-4l!,  H;4,S  am) 
BILLING  CODE  50C1-08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  [)(>D.  F^^r  Dieni.  Tr.i\.'l  diii! 
Transportation  Allowance  (Committee 

ACTION:  Notice  fif  Ke\ised  Non-Foreign 
0\frsfMS  F^er  Diem  Rates 


summary:  The  Per  Uiem  Tr,i\ el  ,t;iii 
Transportation  Allowam  r  t  ■^unniittre  i.s 
publishing  Civ  ili.tn  I^e^'^(l^rK  1  P>'r  Diem 
liiiUetin  Numl)er  220  Thi-  huiletin  lists 
re\'isinns  m  \hi'  pt>r  liicin  ratr'- 
prescribed  inr  I    S  (,(i\-emment 
empknees  for  nfficiai  tra\'el  in  Alaska, 
Fiawaii.  Puerto  Kico.  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  Stato'-    .\F.\  (  hangi's  announced 
in  Bullptin  Nuni'titT  !m4  nniain  in  effect. 
Buiit'tin  Nunibrr  220  ;-  t.i'iir,:  t'ublished 
in  the  Federal  Register  to  abMire  that 
tra\eler^  are  paui  per  diem  at  the  most 
(  urrent  rates 

EFFECTIVE  DATE:  Odi-txT  ;    2noi. 
SUPPLEMENTARY  INFORMATION:  This 
dctcument  uucs  U'lth  c  nf  revisions  in 
per  diem  rates  prescribed  by  the  Per 


ii.<  ii;  Tr  i'.el  and  Transportation 
.\ie/\\dnce  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  £19. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletin^ 
published  periodicallv  in  the  Fedt  ra! 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 

fnllfiws 

BiLlI»«&   coot    SOCi-    ^jb    t 
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Maximurr    Per    Dierr,   Rates    for    official    travel    m   Alaska,    Hawaii,     the    Commonwealths 
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otates  D-, 


Federal  Government  civil. ^n  •^r 


?es 


MAXIMUM 
LODGING 
AMOUNT 
(A)    -. 


M&IE 
PATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


.'LY  :ha 


;e.S  in  civilian  bulletin  220  UPDATES  PATES  FOR  KOTZEBUE,  ALASKA. 


INCL  NAV 
09/15 
04/30 


A!>JCHCRAGF 

0 5  ■  CI 

0  9/  16 
BARROW 
BETHEL 
CLEIAR  Ac 
COLD  BAY 
COLDFOCT 

COPPEF  :en-:ep 

CORDOVA 
CRAIG 

05/01  -  08/31 

:9-01  -  04/30 
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DELT.A  JUNCT  1 1' !.' 
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:■:  '01  -  08/31 

19  ;:  -  05/31 
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DUTCH  .4ARB:F- -.'rJALASKA 
EAR  EC  K  SON  Air.  _- TAT  ION 
EIELSON  AFE 


RES] 


09 '16 
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:  5 '  0 1 
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Co  01 
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:a   3  0 
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09/15 

C4  3  0 
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05/01  -  09/15 
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FT.  WAIN"a'P: 

05/01  ■ 

09/16  ■ 

GLENNALLEN 

05/01  ■ 

10/01  ■ 

HEALY 

06/01  ■ 

09/01  ■ 
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05/15  ■ 

09/15  ■ 


04/30 

C-HT 
09/15 
04/30 

09/30 
04/30 

08/31 
05/31 

09/15 
05/14 


161 

'65 

226 

09/01/2001 

89 

57 

146 

09/01/2001 

140 

75 

215 

05/01/2000 

90 

63 

153 

09/01/2001 

80 

55 

135 

09/01/2001 

153 

44 

197 

09/01/2001 

135 

71 

206 

10/01/1999 

85 

49 

134 

09/01/2001 

80 

72 

152 

03/01/2000 

90 

65 

155 

09/01/2001 

77 

64 

141 

0  9/01/2001 

80 

67 

147 

03/01/1999 

79 

50 

129 

09/01/2001 

125 

66 

191 

09/01/20C1 

90 

63 

153 

09/01/2001 

95 

60 
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09/01/2001 

110 

67 
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09/01/2001 

80 

55 

135 

09/01/2001 

149 

66 

215 

09/01/2001 

75 

58   " 

133 

■69/01/2001 

161 

65 

226 

09/01/2001 

89 

57 

146 

0  9/01/2001 

149 

66 

215 

09/01/2001 

75 

58 

133 

09/01/2001 

79 

50 

129 

09/01/2001 

161 

65 

226 

09/01/2001 

89 

57 

146 

09/01/2001 

149 

66 

215 

09/01/2001 

75 

58 

133 

09/01/2001 

137 

61 

198 

09/01/2001 

89 

56 

145 

09/01/2001 

125 

66 

191 

09/01/2001 

90 

63 

153 

09/01/2001 

119 

67 

186 

09/01/2001 

79 

63 

142 

09/01/2001 

109 

65 

174 

09/01/2001 
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KAKTOVIK 

KAVIK  CAMP 
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1  C  / 

31 
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03/ 

31 

KENNICOTT 
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KING  SALMON 
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10/ 

'01 
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04 

30 

KLAWOCK 

05/01  - 
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31 

09/01  - 

04, 

30 

KODIAK 

KOTZEBUE 

09/01  - 
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05/01  - 

0  8 

'31 

KULIS  AGS 

05/01  - 
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'15 

09/16  - 

04/30 

MCCARTHY 
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05/30  - 
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01 
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SEWARD 
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09 
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10 
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04 
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YAKUTAT 
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98 
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95 

90 
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99 

95 
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89 
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98 
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75 

89 
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80 
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98 

99 

89 
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99 
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92 
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75 
69 

69 
65 
71 
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64 
70 
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69 

65 
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71 

56 
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67 

66 
61 

73 
72 

64 
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c  4 


69 
68 

51 
60 

64 
68 
55 


240  01/01/2000 

194  03/01/1999 

200  09/01/2001 

151  09/01/2001 

230  09/01/2001 

162  09/01/2001 

240  09/01/2001 

168  09/01/2001 

155  09/01/2001 

141  09/01/2001 

169  09/01/2001 

157  10/01/2001 

206  09/01/2001 

226  09/01/2001 

146  09/01/2001 
230  09/01/2001 

154  09/01/2001 

132  09/01/2001 

215  09/01/2001 

133  09/01/2001 
153  09/01/2001 
228  09/01/2001 

200  03/01/1999 
172  03/01/1999 

147  03/01/1999 

185  .  09/01/2001 

135  09/01/2001 

212  01/01/2000 

201  01/01/2000 
162  09/01/2001 
169  09/01/2001 
153  09/01/2001 
250  09/01/2001 

178  09/01/2001 

167  09/01/2001 

175  09/01/2001 

155  01/01/2000 
162  09/01/2001 
178  03/01/1999 
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85 

67 
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71 

i,  Z  X 

04/01,2C00 

C.AM?  H  y.    SMI""."! 

112 

65 

177 

06/ 01 '2  000 

EASTPAC  naval  COMP  tele  AREA 

112 

65 

l-'C 

06 '01/2000 

FT.  LERCSSEY 

112 

65 

1  -1  7 

06/01/2000 

FT.  3HAF7E? 

112 

65 
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65 
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65 
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84 

58 

142 
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89 

54 
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69 

212 

06/01/2000 
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176 

73 
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65 

41 
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72 

215 

05  '01/2000 

ISLE  Cr  C.AHC 
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65 
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06.-01/2000 
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05/01  -  11/30 
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69 
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0  6/01.2000 

12  ■-:  -  04 '30 
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73 
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06/01 /20GC 

KILAUEA  MILITARY  CAMP'  - 

84 

58 

142 

05 '01 ''2000 

LCALLALEI  NAVAL  M^AGAZINE 
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65 

177 

06/01/2000 

MCE  HAWAII 
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65 
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06/01/2000 

NAS  3AR5ERS  PCirJT 
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65 
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06/01/2000 

PEARL  HARBOR  [ INCL  ALL  MILITARY] 
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65 
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06/01/2000 

SCHOFIELL  BARRJ^.CKS 
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65 

177 

06/01/2000 

WHEELER  AP.MY  AIRFIELD 

112 

65 

177 

06/01/2000 

; other;    j 

72 

61 

133 

01/01/2000 

JCHNSTON  ATOLL 

JOHNSTON  ATCLL 

13 

16 

29 

12/01/2000 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  'INCL  ALL  MILITAR 

150 

47 

197 

02/01/2000 

NCRTKERi;  MARIANA  ISLA.N'DS 

1- 

ROTA 

149 

72 

221 

04/01/2000 

SAIPAN 

154 

87 

241 

04/01/2000 

1 

55 

72 

127 

04/01/2000 

PUERTO  RICO 

BAYAMON 

:4/ll  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04  11  -  12/23 

155 

71 

226 

01/01/2000 

1 1  ■  2  4  '     0  4  1" 
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75 
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01/01/2000 
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82 

54 
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FT.  BUCHANAN  [INCL  GSA  SVC  CTR, 
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71 
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75 
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82 

54 
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01/01/2000 
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01/01/2000 
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59 
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96 

69 
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82 

54 
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01/01/2000 
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71 

226 
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75 
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62 

57 
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93 

- 

72 
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76 
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84 
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382 
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73 
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86 
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60 


32 
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Oa^cii:  Sept.'inhi'i  2().  iOlll 
L.M.  Bynum. 

Alti'rnati-  OSIJ  hi'dtnii  Rt-iij'-'rr  I.ini^on 
OffiitT  Dol) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Army  Science 
Board 

Notice  of  Open  Meeting 

In  accnrdani :»'  with  section  U)id)(2)  of 
the  Federal  Advisory  Committee  Act 
(PL,  92—463).  dniKJuncement  is  made  of 
the  following  Study  Group  Meeting. 

Xame  of  Study  Group:  Asymmetric  Study 
Group. 

Date  ofMeetino.  08  Or.lober  2001. 

Time  of  MfPling:  0800-1630. 

Plact;  ol  Mffltng:  Presidt-ntir.!  Towers, 
2511  lefferson  Davis  Highway,  10th  Floor 
Conference  Room.  Arlington.  VA  22202, 
Phone:  (703)  604-7474,  h.\X:  (703)  604- 
7699. 

Agenda    Ihe  .\rmy  Science  Board  Study 
Group  on  'Asymmetric.  Threats  to  Land 
Based  Operations  (2015-2020)    will  conduct 
a  meeting  to  review  the  current  gathered 
information.  These  meetings  will  be  open  to 
the  public.  Any  interested  person  mav 
attend,  appear  before,  or  file  statements  with 
the  tummittee  at  the  time  and  in  the  manner 
pernntted  by  'he  committee.  For  further 
informdtion.  please  contact  Ms.  Betty 
LaFavers.  (3ffice  of  the  Assistant  Secretary  of 
the  Arm>  (Acquisition,  Logistics  and 
Technology),  (703)  695-1683. 

Kevin  Dietrick, 

E\^'i  iiti\f  Sf(  rrtan.'.  Army  Science  Board 
IFK  Do,    01-247K5  Filed  10-3-01;  8:45  ami 
BILLING  CODE  3710-08-M  I 


DEPAflTMENT  OF  DEFENSE 

Department  of  ttie  Army       | 

Proposed  Expansion  Plan  for  the 
National  Training  Center  (NTC)  and 
Fort  Irwin 

AGENCY:  \Htnin<il  Training  Center  and 

Fort  Irwin   nipartmf'nt  of  the  Army. 

DoD 

ACTION:  Notice  of  availability. 


summary:  C. ingress  directed  the 
Departrnt^nts  nf  the  .■Xrmy  and  Interior  to 
draft  a  proposed  plan  that  would 
e.xpand  the  maneuver  training  lands  at 
the  NTC  while  protectint;  t-ndangered 
and  threatened  spenes  and  their  critical 
habitats.  Public  Law  lOB-554. 
Consolidated  Apprripruitiuns  .^^t.  2nni 
incorporates  hy  referenre  Hnuse  Report 
5666.  Miscellaneous  Appropriation-., 
Section  32.J.  which  calls  upon  the 
Secretaries  jointh  to  provide  to 
Congress  the  key  elem.ents  of  the 
proposed  ^'xpanslon  plan  no  later  than 
45  days  after  enactment  Within  90  davs 
after  enactment,  the  Director  of  the  Fi^h 
and  Wildlife  Service  is  to  pro\  ide  the 
Secretaries  with  a  preliminary  review  of 
the  plan  that  identifies  an  approach  for 


implementing  the  plan  consistent  with 
the  Endangered  Species  A(.t.  Within  120 
days  of  enactment,  the  Secretaries  are 
required  to  submit  a  proposed 
expansion  plan  and  to  propose 
legislation  for  the  withdrawal  and 
reservation  of  public  lands  for  the  NTC 
expansion.  All  activities  are  to  be  taken 
in  full  compliance  with  the  Endangered 
Species  Act,  the  National 
Environmental  Policv  Act.  and  other 
applicable  laws  and  regulations. 

In  partial  satisfaction  of  the 
requirements  of  the  NTC  and  Fort  Irwin 
expansion  provision,  the  Secretaries 
submitted  the  Key  Elements  Report  to 
Congress  on  January  12,  2001, 
identifying  the  proposed  expansion 
areas  that  are  nec:essarv  to  meet  training 
requirements  and  setting  forth  proposed 
conservation  measures  to  preserve  and 
protect  sensitive  species  and  their 
habitats. 

On  March  28.  2001.  the  Director  of  the 
Fish  and  Wildlife  Service  provided  the 
Secretaries  with  a  Preliminary  Review 
of  the  plan,  identifving  an  approach  for 
implementing  the  proposed  expansion 
plan  consistent  with  the  Endangered 
Species  Act.  The  Fish  and  Wildlife 
Service  reviewed  the  kev  elements  of 
the  proposed  expansion  plan  including 
the  proposed  conservation  measures, 
and  provided  its  preliminary  analvsis  of 
the  effects  of  the  proposed  expansion  on 
the  desert  tortoise  and  the  Lane 
Mountain  milk  vetch  Thf-  Senice  also 
provided  information  on  the  aspects  of 
an  expansion  for  which  additional 
information  must  be  developed  prior  to 
the  initiation  of  formal  consultation 
pursuant  to  section  7(a)(2)  of  the 
Endangered  Species  Act.  The  Service 
noted  that,  although  it  had  attempted  to 
provide  the  most  complete  analvsis 
possible,  the  receipt  of  new  information 
between  the  date  of  the  Preliminarv 
Review  and  the  conclusitin  of  formal 
consultation  may  alter  the  con(  lusions 
it  reached.  The  purpose  of  the 
Preliminary  Review  was  to  provide 
early  information  so  the  Department  of 
the  Army  could  prepare  an  expansion 
proposal  that  iiu  ludes  appropriate 
measures  for  ameliorating  the  effects  to 
the  desert  tortoise  and  Lane  Mountain 
milk  vetch.  The  Preliminarv  Review- 
does  not  constitute  the  Fish  and 
Wildlife  Services  biological  opinion  for 
the  NTC's  proposed  expansion. 

The  Proposed  Expansion  Plan  builds 
on  the  comments  [irovuled  b\-  the  Fish 
and  Wildiif(>  Service  in  its  Preliminarv 
Review  of  the  Effects  of  the  Expansion 
of  the  NTC/Fort  Irwin  on  the  Desert 
Tortoise  and  Lane  Mountain  milk  vetch 
and  is  submitted  concurrently  with  a 
draft  of  proposed  legislation  providing 
for  the  withdrawal  and  reservation  of 


public  lands  for  the  expansion  of  the 
NTC.  We  understand  and  reiterate  to  the 
Congress  and  to  the  public  that  these 
documents  do  not  substitute  for  the 
processes  required  under  the 
Endangered  Species  Act.  the  National 
Environmental  Policy  Act.  or  other 
applicable  laws  and  regulations. 

Copies  of  the  Proposed  Expansion 
Plan  may  be  obtained  via  the  web  at 
http://www.dtic.mil/armvlink/news/ 
Iul2001/r2001071616julyO]  .html  or 
http://www.doi.gov/doipress/. 
ADDRESSES:  Requests  for  copies  of  the 
Proposed  Expansion  Plan  mav  be  made 
to  the  Public  Affairs  Office.  National 
Training  Center  and  Fort  Irwin.  P.O. 
Box  105001.  Fort  Irwin,  California 
923 10  or  bv  calling  (760)  380-3078, 
FAX  (760)  380-4860. 

FOR  FURTHER  INFORMATION  CONTACT:  MA[ 
Robert  Ah,  Public  Affairs  Office, 
National  Training  Center  and  Fort  Irwin. 
P.O.  Box  105001.  Fort  Irwin,  California, 
or  by  calling  (760)  380-3078. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Availability  (NOA)  of  the 
Proposed  Expansion  Plan  is  not  a  call 
for  public  comments  on  the  Plan  as 
would  be  required  for  a  NOA  of  an 
Environmental  Impact  Statement  (EIS). 
This  NOA  of  the  Proposed  Expansion 
Plan  does  not  substitute  for  the 
processes  required  under  the 
Endangered  Species  Act,  the  National 
Envinmmental  Policv  Act,  or  other 
applicable  laws  and  regulations. 
Consequently,  there  will  be  a  Federal 
Register  notice  of  intent  to  prepare  a 
supplemental  EIS  and  a  subsequent 
notice  of  availability  of  a  draft  EIS  for 
the  NTC  land  expansion.  Public 
comments  will  be  accepted  at  that  time 
on  the  draft  EIS  as  required  bv  the 
National  Environmental  Policv  Act, 

Dated:  September  28.  JOOl. 
Raymond  |.  Falz. 

nt'fiiil\  A<si'~lant  Secrutan ol  tlwArmv 
Itjivimnment.  Safely  and  Occupational 
HeulthlOASAill^Ei 

IFR  Do(  .  01-24885  Filed  lO-.i-Ol;  8:45  dm] 
BILLING  CODE  371CM)ft-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Invention 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  the  general 
availability  of  exclusive  or  partially  . 
exclusive  licenses  under  the  following 
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pending  patent.  Any  license  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  part  404.  Applications  will  be 
evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  manufacture  and 
market  the  technology;  (2) 
manufacturing  and  marketing  ability;  (3) 
time  required  to  bring  technology  to 
market  and  production  rate;  (4) 
royalties;  (5)  technical  capabilities:  and 
(6)  small  business  status 

Patent  application  Serial  Number  60/ 
318827  entitled  "A  Device  to  Mix  and 
Administer  a  Mixture  of  Nitrogen  and 
Oxygen  to  Create  a  Continuously 
Variable  Gas  Mixture"  filed  September 
14.  2001.  The  present  invention 
includes  a  non-rebreathing  circuit 
coupled  with  computer-controlled  gas 
adjustments.  Ambient  air  is  diluted  with 
nitrogen  on  a  breath-by-breath  basis  to 
provide  precise  control  over  the 
inspired  concentration  of  oxygen; 
nitrogen  mixture  of  simulated  altitude 
air  on  an  almost  instantaneous  basis. 
Carbon  dioxide  and  water  vapor  exhaled 
bv  the  subject  are  released  into  the 
environment,  and  absorption  is  not 
necessary.  In  addition,  the  mixed  gas 
can  be  administered  through  a  standard 
aviator's  oxygen  mask,  increasing  the 
realism  of  the  simulation  and  removing 
obvious  external  cues  on  the  nature  of 
the  experiment.  Maintenance  on  the 
mixing  loop  is  lower  compared  to 
rebreathing  units,  since  no  consumable 
items  are  necessary  to  absorb  water 
vapor  or  carbon  dioxide.  A  mixing 
device  provides  a  homogenized  mixture 
of  nitrogen/oxygen  fluid  to  the  user 

DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  mav  be 
submitted  at  any  time  from  the  dale  of 
this  notice. 

ADDRESSES:  Submit  applications  to  the 
Office  of  Technology  Transfer.  Na\  a! 
Medical  Research  Center,  503  Robert 
Grant  Ave..  Silver  Spring.  MD  20910- 
7500.  telephone  (301)  319-7428. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Charles  Schlagel.  Director.  Office  of 
Technology  Transfer.  Naval  Medical 
Research  Center.  503  Robert  Grant  Ave.. 
Silver  Spring.  MD  20910-7500. 
telephone  (301)  319-7428  or  E-Mail  at 
schlagelc&nmrv.naKy.mil. 

DatH(i:  September  26,  2001. 
T.J.  Welsh. 

Lif'uti^nant  Conimandfr.  Ivdge  Advorntt' 
lirntTal'f<  Corps.  ( '  .S,  \n\-\ .  Fedrrul  Rci-istfr 
Liaison  Offirpi. 

|FR  Dor.  01-24787  Filed  l(l-;(-01;  H:4,t  ami 
BltXING  CODE  dViO-Ff-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Planning  and  Steering 
Advisory  Committee  (PSAC) 

AGENCY:  Department  of  the  Nh\  \    Dt)I) 
ACTION:  Notice  of  Closed  Meeting 

SUMMARY:  The  purpose  of  this  meeting 

is  to  discuss  topics  relevant  to  Ballistic 
Missile  Submarine  (SSB.N)  secuntv 
This  meeting  will  be  closed  to  the 
public 

DATES:  The  meeting  will  be  held  nn 
Friday.  October  12,  2001.  frcirn  M  n  m  to 
4  p.m. 

ADDRESSES:  The  meeting  will  be  hehi  ,it 
the  Center  for  Na\al  Anahses  4825 
Mark  Center  Drue.  .Mexandna.  \'.A 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Randv  Craig. 
CNO  iN775C2).  2000  Nav\  Pentagon 
NC-1.  Washington,  DC  2035l)-200(J, 
telephone  (703) 604-7392 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Ad\isor\'  Committee  Act  (5 
use.  App.  2)  the  entire  agenda  will 
consist  of  classified  information  that  is 
specifically  authorized  by  Executive 
C3rder  to  be  kept  secret  in  the  interest  oi 
national  defense  and  is  properly 
classified  pursuant  to  such  Executi\  e 
Order.  Accordingly,  the  Sec.retar\  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  rinseii 
to  the  public  becau.se  thev  c  onrern 
matters  listed  in  552b(c)i  1 )  of  title  5. 
United  States  Code. 

Dated:  .Seplember  21.  2001. 
T   I.  Welsh. 

I  irhtrnant  Cowmandur,  Judge  Advocate 
(.(,'?»  ro/.'-  Corp.  VS.  Sa\y.  Federal  Register 
Liiiison  Officer 
!FR  D(>(    01-247H8  Filed  10-3-01:  8:45  anij 

8ILIING  CODE  M10-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comnrtent  Request 

AGENCY:  Department  of  Fiducatinn 
summary:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  information  Offii  er  inv  ite^ 
comments  on  the  submission  for  OMH 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995 
DATES:  Interested  persons  are  iiiviteii  lo 
submit  comments  on  or  before 
November  5,  2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  .affairs. 


Attention  Karen  Ler  Desk  ( ffficer, 
Department  of  l.diii  .<!i-  :i   (  lif.i  e  of 
Management  an(i  Budget,  725  17th 
Street    \\\     Room  10202,  Nev; 
Executi\>  f  )ffice  Building,  Washington. 
DC.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
.iSDt)  (.f  the  i'apeiwiiiK  Riduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
wan  e  the  requirement  tor  public 
(  imsultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 
Fi  d-  r.il  Uw.  or  substantially  interfere 
with  ciiv  agency's  ability  to  perform  its 
statutor\  obligations  The  Leader. 
Reguiatnr\  Inform.ition  M,ii:.-iuement 
Group,  (Jffice  of  the  (  tiiei  in!'  irmation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collprtion.  grouped  by 
office,  contains  the  following;  (1)  Type 
ot  res  lew  r>'()iies|ed,  e.g.  new,  revision, 
extension  eMsimg  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  neftd  for,  and 
proposed  use  of.  the  information:  (5) 
Respondents  .ml  fiequency  of 
collection    Hni   'i   Reporting  and/or 
Recordkee|  n.i  ;   irden.  OMB  invites 
public  comment. 

Ddtfd   September  28.  2001. 
John  Iressler, 
Leader  Regulatory  Inforwatiun  \ianagemer\t. 

nffii  1.  nftht'  ("hiif  Infnrninliiir.  Officer. 

Office  of  the  L  ndei>e(  relar\ 

Type  of  Rexiew:  New. 

Title:  School  and  Community 
Prevention  Activities;  A  National  Study 
of  the  Safe  and  Drug-Free  Schools 
Program. 

Frequency:  One  time. 

Affected  Public:  State.  Local,  or  Tribal 
Go\'t.  SEAs  or  LEAs:  Not-for-profit 
in-stitutions. 

Reporting  and  Recordkeeping  Hour 
Burden  Respon.ses;  4.589. 

Burden  Hours  2.397. 

.-^/xfrorr  The  Study  "School  and 
(  ominunii\  Prevention  Activities:  A 
Nation.  I  ^'1  ii\  of  the  Safe  and  Drug- 
Free  .'si  !io.  ;-  Program"  will  assess  the 
'|ii.uit\  of  prevention  activities  funded 
t)\  the  Safe  and  Drug-Free  Schools  and 
(ommunities  Act  Program  and  identif\' 
changes  that  uiii  iin  rea.se  program 
effectiveness.  Data  i  uUection  will 
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include  a  pilot  study,  a  national  mail 
survey  of  districts  and  schools,  a 
national  mail  survey  of  Go\'ernor's 
programs  and  a  feasibility  study  of  the 
relationship  of  quality  and  student 
outcomes  During  site  visit,-,  to  a  sub- 
sample  of  schools,  detailed  informaticm 
will  be  gathered  about  program  quality. 

Requests  for  copies  of  the  proposed" 
information  collection  request  mav  be 
accessed  from  httpJ'edirswebpd.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SVV.  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651   Requests  mav  also  be 
electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed  gov  or  faxed  to 
202-708-9346  Please  specify  the 
complete  title  of  the  information 
collection  when  makino  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacquelint^ 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Iackie.Montague@ed,go\-,  individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mav  cail  the  Federal 
Information  Relav  Service  TIRSi  at  1- 
800-877-8339. 

FR  Dor    U 1-24810  Filed  10-3-01:  8:45  ami 

BILLING  CODE  4000-01 -P  i 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatorv 
Information  Management  Group,  Offic;e 
of  the  Chief  Information  Officfr  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  cfj.aments  on  or  before 
November  5.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs. 
Attention.  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.   Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronir  allv 
mailed  t(j  the  internet  address 
KarenF  _Lee@omb.eop.gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  PaperAork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Managem'^nt  and 
Budget  fOMB]  pro\-ide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 


collection  requests,  OMB  mav  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following:  (1)  Tvpe 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  colhjction;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (51 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 

Dated:  September  28,  2001. 
[ohn  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

OfTirp  of  Eduf  ational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  National  Household  Education 
Surveys  Program  of  2003  (\HES:2003). 

Frequency:  One  time 

Affected  Public:  Individuals  or 
household 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.400. 
Burden  Hours:  359. 

Abstract:  The  NHES:  2003  will  be  a 
survey  of  households  using  random- 
digit-dialing  and  computer-assisted 
telephone  interviewing.  Two  topical 
surveys  are  to  be  conducted  in  the 
NHES:2003:  Parent  and  Family 
Involvement  in  Education  (PFI- 
NHES  2003).  and  Adult  Education  work 
Work-related  Rea.sons  (AEWR- 
NHES;2003)  Respondents  to  the 
PFINHES  2003  will  he  parents  of 
children  in  kindergarten  through  12th 
grade  Respcmdents  to  the  AEWR- 
.\HES:2003  v.ili  be  persons  age  16  and 
older  who  are  not  enrolled  in 
elementary  or  .secondary  school.  The 
PFI  survey  will  provide  NCES  with 
current  measures  of  children '? 
educational  experienc  es  and  family 
involvement  in  the  education  of  their 
children  and  allow  for  the  analysis  of 
I  hange  river  time  The  ,-\EWR  survey 
will  provide  in-depth  information  on 
the  participation  of  adults  in  training 
and  edu(  ation  that  prepares  adults  for 


work  or  careers  and  maintains  or 
improves  their  skills. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  ttie  internet 
address  0Cl6_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Kathy, Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Dot.,  01-24811  Filed  10-3-(.)l:  8:45  ami 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-253] 

Application  To  Export  Electric  Energy; 
Coral  Canada  US,  Inc. 

AGENCY:  Office  of  Fossil  Energy-.  DOE. 
ACTION:  Notice  of  Application. 


summary:  Coral  Canada  US  Inc.  (Coral) 
has  applied  for  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  5.  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.  §824a(e)). 

On  September  19.  2001,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  Coral  to  transmit  electric  energy 
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from  the  United  States  to  Canada  as  a 
power  marketer.  Coral,  a  Delaware 
corporation  with  its  principal  place  of 
business  in  Houston,  Texas,  is  indirectly 
owned  by  Shell  Oil  Company  and 
Intergen.  N.A.  Coral  does  not  own  or 
control  any  electric  power  generation  or 
transmission  facilities  and  does  not 
have  a  franchised  service  area, 

CoraJ  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  bv  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative. 
International  Transmission  Company. 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative.  New  York 
Power  Authority.  Niagara  Mohawk 
Power  Corporation.  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  Coral,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485.  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
t}§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211.  385.214).  Fifteen -copies  of 
each  petition  and  protest  should  be  filed 
with  DOE  on  or  before  the  date  listed 
above. 

Comments  on  the  Coral  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-253. 
Additional  copies  are  to  be  filed  directly 
with  Andrea  M.  Settanni,  Bracewell  & 
Patterson,  L.L.P.,  2000  K  Street,  N\V.. 
Suite  500,  Washington,  DC  20006-1872 
AND  Robert  Reilley,  Vice  President, 
Regulatory'  Affairs,  Coral  Canada  US 
Inc.,  909  Fannin,  Suite  700,  Houston. 
TX  77010. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 


inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
w\^-w. fe.de. gov  Upon  roaching  the  Fo•^^l 
Energy  Home  page,  select   'Regulatory 
Programs."  then  'Electricity 
Regulation.  "  and  then   "Pending 
Proceedings  "  from  the  options  menus. 

Issued  in  V\rfshington.  DC;.  on  September 
28.  2(301 

Anthony  J.  Como. 

Deputy  DiriTtor.  Electric  Power  Regulation. 
Office  of  Coa!  &  Power  Import/Export,  Office 
of  Coal  &  Power  Systems,  Office  of  Fossil 

Energy 

IFR  Doc    (il-24H,n7  ^ilHd  10-3-01;  8:45  am) 

BILLING  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-251] 

Application  To  Export  Electric  Energy; 
Engage  Energy  America,  LLC 

AGENCY:  Office  of  Fossil  Energy.  IXJE 
ACTION:  Notice  of  Application. 


SUMMARY:  Engage  Energ\  America,  LLC 
(Engage  America]  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(p)  of  the  Fedora! 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  5.  2001 
ADDRESSES:  Comments,  protests  or 
requests  to  inter\'ene  should  be 
addressed  as  follows;  Office  of  Coal  & 
Power  Import/Export  (FE-27},  Offi(  e  of 
Fossil  Energy.  US.  Department  ui 
Energy.  1000  Independence  Avenue. 
SVV.,  Washington.  DC  20585-0350  (FAX 
202-287-5736) 

FOR  FURTHER  INFORMAT)ON  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Mithaei  Skinker  (Program 
Attorney)  202-586-2793 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
{16U.S.C.  824a(e)). 

On  September  13,  2001,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  o( 
Energy  (DOE)  received  an  application 
from  Engage  America  to  transmit 
electric  energy  from  the  United  S'ates  to 
Canada  Engage  America,  a  Delaware 
limited  liability  company,  is  an  indirect, 
wholly-owned  subsidiary  of  Westcoast 
Energy  inc..  a  Canadian  corporation. 
Engage  America  does  not  own  or 
operate  any  electric  power  generation, 
transmission  or  distributi(jn  facilities. 
The  power  to  be  exported  bv  Engage 


America  will  be  pun  hi^i -i  'i  <■.-[.  electric 
utilities,  power  niark'-tciv,  diui  tederal 
power  marktMinu  .iLit-:;   ;<■>  in  the  United 
States.  EniMk't    \inerica  has  requested 
that  export  iutuority  be  granted  for  a 
term  of  five  years. 

Engage  America  proposes  to  arrange 
for  the  deliver\  of  electric  energy  to 
Canada  over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company. 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company.  Maine  Public  Service 
Company.  Minnesota  Power  Inc.. 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  bv  Engage  America,  as  more 
fully  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485.  as  amended. 

Procedural  .Matters 

.\.n\  person  desiring  to  become  a 
parl\  til  this  proceeding  or  to  be  hex"i 
b\  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §385  211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385  .Ml.  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  DOE  on  or  before  the  date  listed 
above. 

Comments  on  the  Engage  America 
application  to  export  electric  energy  to 
Canadd  should  be  clearly  marked  with 
Doc  ket  E.*i-251.  Additional  copies  are  to 
be  filed  directly  with  Douglas  F.  John, 
John  ^  Hengerer,  1200  17th  Street.  NW.. 
Suite  ()()0,  Washington,  DC  20036  AND 
Terrence  O'Reilly,  Vice  President  & 
Senior  Counsel,  Engage  Energy  America 
LLC.  39500  High  Pointe  Boulevard. 
Suite  260.  Novi.  Ml  48375. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
tn  the  National  Environmental  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
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Fossil  Energ\'  Home  Page  at  http;// 
www.fe.de.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricitv  Regulation."  and  then 
"Pending  Procedures"  from  the  options 
menus, 

issued  m  Washington.  DC.  on  September 
23,  2001 
Anthony  F-  Como, 

Deputy  Dinrtor.  Ek'ctru  Powpr  Regulation. 

Offiif  o'Coal  &■  Power Impart'Export.  Office 

ot'CnrJ  I-  Power  Systems.  Office  of  Fossil 

En^'^^y 

[FR  Do(    01-248.=>8  Filed  10-3-01;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-250] 

Application  to  Export  Electric  Energy; 
PSEG  Energy  Resources  &  Trade:  LLC 

agency:  Officii  nf  Fos<;il  Enprgv,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  PSEG  Energ^•  Resourc  es  St 
Trade  LLC  (PSEG  ER&T;  has  applied  for 
authority  tn  tran.smit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e|  nf  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  .in  or 
before  N'ovemiber  5,  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows  Offic"  of  ("oa!  .St 
Power  Import/ Export  (FE-27J.  Office  of 
Fossil  Energy,  V  S.  Department  of 
Energy.  1000  Independence  .\yenue, 
SVV  .  Washington  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  [Program  Offif  e,  2()J- 
586-798j!  or  Michael  Skink^-r  (Program 
Attorney)  202-586-2 79..< 
SUPPLEMENTARY  INFORMATION:  E.xports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(U)  use   824a(e)|. 

On  September  14,  2001   the  Offic"  of 
Fossil  Energy  (FF.)  of  the  Department  of 
Energ',  (DOE)  received  an  application 
from  PSEG  ERJvT  to  transmit  MJeftric 
energy  from  the  Unit<>d  States  to 
Canada,  PSEG  ER&T  is  a  wholU -nwa-'d 
subsidiary  of  Public  Sfrvit  e  Enterprise' 
Group  (-PSEG  ■)  PSEG  ER\T  is  a  fully 
integrated  marketing  and  trading 
organization  that  is  active  in  the  long- 
term  and  spot  wholesale  energ\' 
markets  The  pow^T  to  be  rxported  t)\ 
PSEG  ER&T  will  be  surplus  to  the  needs 
of  PSEG  ER&Ts  native  load  and  mav  be 
supplied  bv  PSEG  ER&T-owned 


generation  or  purchased  from  electric 
utilities,  power  marketers,  and  federal 
power  marketing  agencies  in  the  United 
States. 

PSEG  ER&T  proposes  to  arrange  for 
the  deliverv  of  I'lectric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative.  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
loint  Owners  of  the  Highgate  Project. 
Long  Sault,  Inc..  Maine  Electric  Power 
Companv'.  Maine  Public  Service 
Company,  Minnesota  Power  Inc.. 
Minnkota  Power  Cooperative,  New  ^'ork 
Power  Authority.  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company. 

The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  by  PSEG  ER&T,  as  more 
fullv  described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485.  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§*)  385.211  or  385,214  of  the  FERCs 
Rules  of  Practice  and  Procedures  (18 
C;FR  ,585,211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  tiled 
with  D(3E  on  or  before  the  date  listed 
above. 

Comments  on  the  PSEG  ER&T 
application  to  export  electric  energy  to 
(Canada  should  be  cle.irly  marked  with 
Docket  EA-250.  Additional  copies  are  to 
be  filed  directly  with  Steven  R 
Teiteiman.  President.  PSEG  Ent-rgy 
Resources  &  Trade  LLC,  80  P«rk  Plaza. 
T21.  Newark,  Nf  07102  AND  Thomas  P, 
Thackston.  Senior  Attorney.  PSEG 
Sery  ices  Corporation,  80  Park  Plaza. 
T5G.  Newark.  New  I^rsev  07102 

A  final  decision  will  be  made  rm  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  P^nvirtjumental  Policy 
Act  of  1969.  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system 

Copies  of  this  application  will  be 
made  available,  upon  rtxjuest.  for  public 
inspection  and  copying  at  the  address 
provided  above  or  bv  acf.essing  the 
Fossil  Energy  Home  Page  at  http:// 
HTATW  fe.de.gov.  Upon  reaching  the  Fossil 
Energy  Home  page,  select  "Electricity 


Regulation,"  and  then  "Pending 
Procedures"  from  the  options  menus. 

Issued  in  Washington,  DC,  on  September 
28,  2001. 

Anthony  I.  Como, 

Deputy  Director,  Electric  Power  Rviiulation. 
Office  of  Coal  &  Power  Import  ^Export.  Office 
of  Coal  Sr  Power  Systems.  Office  of  Fossil 
Eneniy. 
(FK  Do( ,  01-24856  Filed  10-3-01;  8:43  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EF00-20-!  2-000  and  EFOO- 
2012-001] 

United  States  Department  of  Energy — 
Bonneville  Power  Administration; 
Order  Approving  Rates  on  an  Interim 
Basis  and  Providing  Opportunity  for 
Additional  Comments 

Issued  September  28.  2001. 

Before  Commissioners:  Pat  Wood,  111, 
Chairman;  William  L,  Massoy,  Linda 
Breathitt,  and  Nora  Mead  Brounell. 

In  this  order,  we  approve  the 
Bonneville  Power  Administration's 
(Bonneville)  proposed  wholesale  power 
rates  '  on  an  interim  basis,  pending  our 
frill  review  for  final  approval.  We  also 
provide  for  an  additional  period  of  time 
for  the  parties  to  file  comments.  The 
proposed  wholesale  poyver  rates  will 
allow  Bonneville  to  recover  its  costs  and 
repay  the  U.S.  Treasury  for  the  Federal 
investment  in  the  Federal  Columbia 
River  Power  System. 

Background 

On  July  6.  2000.  Bonneville  filed  a 
request  for  interim  and  final  approval  of 
its  wholesale  power  rates  in  accordance 
with  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Power  Act)  -  and  Subpart  B 
of  Part  300  of  the  Commission's 
regulations. ' 

On  August  4.  2000.  Bonneville  filed  a 
motion  to  stay  the  proceedings  citing 
the  unprecedented  wholesale  power 
price  spikes  in  the  west  during  the 
summer  of  2000.  As  a  result  of  the  price 
spikes.  Bonneville  explained,  preference 


'  Thi'  propDst'ii  wlinli'Stili'  piiwfr  r;i|ps  s(  hfdiilci 
t.h.it  Biinnevillc  -.feks  rtpproval  for  the  prriud  r)[ 
(>  t(ili»»r  1.  2001  tn  Scpti'inl«T  :m.  2IX)h  in(  I'lHc   i'F- 
02  I'rio'ity  Hrm  Power  K.itr,  Rl.-n2  Residcntidl 
I  odd  Kiriii  Rdtf,  \R-02  New  Rc'.ourc  i'  Firm  Power 
Rdte.  IP-(J2  Industrial  Firm  PovvRr  Rate.  NF-02 
Nonfirni  Energy  Ratt^. 

•  .Sectujus  7(a)(2l  and  7(i)(bl  of  the  Northv\esl 
Pijw.'r  .\ct,  16  r  ,S  C.  Si6iH,-t4rl.il(2)  .ind 
H!4.Hii(b|(1W4) 

MSCFR  Part  300  (2001) 
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power  customers  were  expected  to 
abandon  their  plan.s  to  seelc  out  power 
suppHes  from  the  market  and  instead 
purchase  significantly  more  power  from 
Bonne\'ille  than  originally  anticipated 
According  to  Bonneville,  the 
combination  of  an  unanticipated 
increase  in  load  coupled  with  higher 
and  more  uncertain  market  prices 
greatly  diminished  the  prospect  that  its 
original  proposed  wholesale  power  rates 
would  recover  its  costs  and  repav  the 
U.S.  Treasury  for  the  Federal  investment 
in  the  Federal  Columbia  River  Power 
Svstem. 

'On  lune  29.  2001.  Bonneville  filed  a 
supplemental  wholesale  power  rate 
filing. ■*  The  supplemental  wholesale 
power  rate  filing  adjusts  the  General 
Rate  Schedule  Provisions  bv  r"placing 
the  capped  single  Cost  Recoverv' 
Adjustment  Clause  (C^RAC)  with  a  three- 
component  CR.^C.  In  addition,  the 
Dividend  Distribution  Clause  has  been 
modified  to  trigger  starting  in  the 
second  year  of  the  rate  period,  rather 
than  in  the  first  vear. 

In  the  [une  29'.  2001  filing.  Bonneville 
requests  interim  and  final  approval  of 
the  wholesale  (lower  rates  that  were 
originally  filed  on  July  6.  2000,  as 
revised  bv  the  supplemental  wholesale 
power  rate  adjustment.  Bonneville  seeks 
approval  of  its  wholesale  p(3wcr  rates  for 
ibe  rate  period  October  1.  2001.  through 
September  ,30.  2006 

Notice  of  Filing  and  Interventions 

Notice  of  Bonne\ille's  Julv  6,  2000 
wholesale  power  rate  filing  was 
published  in  the  Federal  Register.  fi5 
Fed,  Reg.  44.041  (2000).  with  comments, 
protests,  or  motions  to  inten'ene  due  on 
or  before  August  1 .  2000,  Notice  of 
Bonneville's  June  29.  2001 
supplemental  wholesale  power  rate 
adjustment  filing  was  published  in  the 
Federal  Register.  66  FR  37664  (2001 ). 
with  comments,  protests,  or  motions  to 
intervene  due  on  or  before  August  3. 
2001. 

Avista  Energy,  Inc.,  Avista 
Corporation.  Industrial  Customers  of 
Northwest  Utilities.  V'anaico,  Inc  .  Idaho 
Consumer-Owned  Utilities  Association. 
Public  Power  Council.  Goldendale 
Aluminum  Company.  Northwest 
Aluminum  Company.  Reynolds  Metals 
Company.  Kaiser  Aluminum  & 
Chemical  Corporation,  Columbia  Falls 
Aluminum  Company,  Atofina 
Chemicals,  Inc.,  (collectively,  the  DSI'sj. 
Alcoa  Inc..  Market  Access  Coalition. 
Blue  Ridge  Environmental  Defense 
League.  Columbia  River  Inter-Tribal 
Fish  Commission.  Confederated  Tribes 
of  the  Umatilla  Indian  Reservation. 


Yakama  Nation.  Enron  Power 
Marketing.  Inc  .  Portland  (General 
Electric  Company.  Idaho  Power 
Company  filed  timelv  motions  to 
intervene,  raising  no  substantive  issues. 
The  Oregon  F'ublu,  l'tiiit\^  (lommissinn 
and  Washington  Utilities  and 
Transportation  Commission  filed 
notices  of  intervention  PPL  Montana. 
Upper  (Columbia  United  Tribes,  Central 
Montana  Electric  Power  Cooperative, 
Inc  ,  CJregon  I'tility  Resource 
Coordination  Association,  Shoshone- 
Bannock  Tribes,  and  Springfield  Utility 
Board.  N'nrthwest  Requirements 
Utilities,  filed  motion'-  to  intervene  out 
of  time. 

In  addition.  Industriril  Customers  of 
Northwest  Utilities,  Nnrthwost  Energy 
Coalition.  Save  Our  Wild  Salmon 
Coalition.  City  of  Burbank.  Puget  Sound 
Energy.  Inc..  PacifiCiirp.  and  Public 
Generating  Pool  (PGP)  and  the  PNGC 
Group  filed  timeh'  motions  to  intervene 
and  protests.  The  DSls  filed  an  answer 
to  PGP's  and  PNCiC  Group's  protest. 

Discussion 

Prnrfdiinil  Mottrrs 

1 'nder  Rule  21  t  of  the  C^ommission's 
Rules  of  Pra(  tu  i  end  Procedure.  18  CFR 
s>385  214  i20mi  the  notices  of 
intervention  and  tinieh.  unopposed 
motions  to  intervene  ser\'e  to  make  the 
entities  that  filed  them  parties  to  this 
pioceeding  We  will  grant  the  untimely, 
unopposed  motuins  to  intervene  of  PPL 
Montana.  Uppi^r  Columbia  United 
Tribes.  Central  Montana  Electric  Power 
t^ooperative.  Inc..  (3regon  Utility 
Resource  Coordination  Assoc:iation, 
Shoshone-Bannock  Tribes,  and 
Springfield  Utilit\'  Board.  Northwest 
Requirements  Utiliti"s.  Finally,  we  will 
deny  the  motion  bv  the  DSI's  for  leave 
to  file  an  answer  to  a  protest  and  an 
ans\ser  to  an  answer  We  art  not 
persuaded  that  good  cause  is  present  to 
depart  from  our  general  nile  that  surh 
a  pleading  is  prohibited 

Standard  offlevy-u 

I'nder  the  Northwest  Power  Act.  the 
Commission's  review  of  Bonneville's 
regional  power  and  transmission  rates  is 
limited  to  determining  wheihcr 
Bonneville's  proposed  rates  meet  the 
three  specific  requirements  of  section 
7(a)(2): 

(1)  They  must  be  sufficient  to  assure 
repayment  of  the  Fedt^al  inxestment  in 
the  F'ederal  Columbia  Ri\er  Power 
System  over  a  reasonable  number  of 
years  after  first  meeting  the 
Administrators  other  ( osts: 

(2)  They  must  be  based  upon  the 
Administrator's  total  system  costs;  and 


(3)  Insofar  .i--  tr.ii.-i',  ,^slun  rates  are 
concerned,  thi'\  ;:     -!  tqiiitably  allocate 
the  costs  of  th.   •  .  i   .al  transmission 
system  between  i-ederal  and  non- 
Federal  power.*" 

('ommission  review  uf  Bonneville's 
non-regional,  nonfirm  rates  also  is 
limited  Review  is  restricted  to 
determining  whether  such  rates  meet 
the  requirements  of  section  7(k)  of  the 
Northwest  Power  Act,'  which  requires 
that  they  comply  with  the  Bonneville 
Project  Act,  the  Flood  Control  Act  of 
1944.  and  the  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
System  Act).  Taken  together,  those 
statutes  require  Bonneville  to  design  its 
non-regional,  nonfirm  rates: 

(1)  To  recover  the  cost  of  generation 
and  transmission  of  such  electric 
energy,  including  the  amortization  of 
investments  in  the  power  projects 
within  a  reasonable  period: 

(2)  To  encourage  the  most  widespread 
use  of  Bonneville  power:  and 

(3)  To  provide  the  lowest  possible 
rates  to  consumers  consistent  with 
sound  business  principles. 

Unlike  the  Commission's  statutory 
authority  under  the  Federal  Power  Act, 
the  Commission  s  authority  under 
sections  7(a)  and  7(k)  of  the  Northwest 
Power  ,^rt  does  not  include  the  power 
to  mociify  the  rates.  The  responsibility 
for  developing  rates  in  the  first  instance 
is  vested  with  Bonneville's 
Administrator.  The  rates  are  then 
submitted  to  the  Commission  for 
approval  or  disapproval.  In  this  regard, 
the  Commission's  role  can  be  viewed  as 
an  appellate  one:  to  affirm  or  remand 
the  rates  submitted  to  it  for  review." 

Moreover,  review  at  this  interim  stage 
is  further  limited  In  view  of  the  volume 
and  compii  \it\  uf  a  Bormeville  rate 
application,  such  as  the  one  now  before 
the  Commission  in  this  filing,  and  the 
limited  period  in  advance  of  the 
requested  effective  date  in  which  to 
leview  the  application."*  the 
Commission  generally  defers  resolution 
of  issues  on  the  merits  of  Bonneville's 
application  until  the  order  on  final 
confirmation.  Thus,  the  proposed  rales, 
if  not  patently  deficient,  generally  are 
Improved  on  an  interim  basis  and  the 
parties  are  afforded  an  additional 


••niKki-t  N(i,  f-.FOO-.'Ol  2-4)01 


s.>.    IH  (  KK  (!  t85.213(a)(2)(2001). 


<•  16  I  .S  C  ^H3*'(a)(2((  iq»«)  Bonneville  also 
must  Lomph  with  the  nn(in(  iai,  aicounting,  ami 
ralcmaking  mquiremenis  in  tVprttlriipnl  of  Eni-rnv 
Drder  No  RA6I20: 

"16  U  S,r,  SBSyediKlMMl 

'EXi .  United  Slate".  De[)aiimenl  of  Energy — 
Bonneville  Power  Administration.  H7  FERC.  1 
61.351  al  62.216-17(1994).  set- also  e.g. 
Aluminum  (^mpanv  of  America  v   Bonneville 
Power  Administration,  WA  K.2d  585.  592-93  (9lh 
Cir.  1989).  and  cases  <  ited  therein 

".Sep  1HI:FR  ti300.10|a)(3)lii)(2001) 
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opportunity  in  which  to  raise  issues 
with  regard  to  Bonneville's  filing  '" 

Interim  Approval 

PGP  and  the  PNGC  Group  request  the 
Commission  to  make  an  earlv  find! 
determination  of  Bonneville's  proposed 
rates  and  to  reject  the  proposed  rates 
because  the  rates  are  insufficient  to 
assure  repayment  of  the  Federal 
investment.  Thev  also  contend  that 
Bonneville's  proposed  rates  violate  the 
Bonneville  Project  Act  and  the 
Northwest  Power  Act,  which  prohibit 
the  subsidy  of  Direct  Service  Industrial 
customer  rates  by  preference  power 
customers  ' ' 

The  Commission  declines  at  this  time 
to  make  an  earlv  final  determination  of 
Bonneville's  proposed  rates  as  requested 
bv  PGP  and  the  PNGC  Group.  The 
Commission's  preliminary  review 
indicates  that  Bonneville's  rate  filings 
appear  to  meet  the  minimum  threshold 
filing  requirements  of  Part  300  of  the 
Commission's  regulations  and  the 
statutory  standards.  Because  the 
Commission's  preliminary  review  of 
Bonneville's  submittals  indicates  that 
thev  do  not  contain  any  patent 
deficiencies,  the  proposed  rates  will  be 
approved  on  an  interim  basis  pending 
our  full  review  for  final  approval  We 
note,  as  well,  that  no  one  will  be 
harmed  bv  thi'^  de(  ision  because  interim 
approval  allows  Bonneville  s  ratt.'s  to  go 
into  effect  subject  to  refund  with 
interest.  The  Commission  may  order 
rehinds  with  interest  if  the  Commissimi 
later  determines  in  its  final  decisicm  not 
to  approve  the  rates.'- 

In  addition,  we  will  pnivide  an 
additional  period  of  time  for  the  parties 
to  file  comments  and  reply  comments 
on  all  issues  related  to  final 
confirmation  and  approval  of 
Bonneville's  proposed  rates  This  will 
ensure  that  the  record  in  this  proceeding 
is  complete  and  fuUv  developed 
Tht!  Commission  orders: 

(A)  PGP  and  the  PNGC  Group's 
request  to  reject  Bonneville's  request  for 
interim  approval  of  the  proposed  rates 
is  hereby  denied 

(B)  Interim  approval  of  Bonneville's 
proposed  wholesale  power  rates  is 
hereby  granted,  to  become  effective  on 
October  1,  2001,  subject  to  refund  with 
interest  as  set  forth  in  section  30(l.20((;| 
of  the  Commission's  regulations.  18  CFR 


i^  .30(1  20(i  )  (2001).  pending  final  action 
on  either  its  approval  or  disapproval. 

(C)  Within  thirty  (30)  days  of  the  date 
of  this  order,  all  parties  who  wish  to  do 
so  mav  filt'  additional  comments 
regarding  final  confirmatifin  and 
approval  of  Bonneville  s  proposed  rates 
All  parties  who  wish  to  do  so  may  file 
replv  comments  within  tvventv  (20)  days 
thereafter. 

(D)  The  Secretary  shall  promptly 
publish  this  ordtT  in  tht-  Federal 
Register 

Bv  the  Commission. 
l,inw(H>d  A.  Watson,  Ir.. 

.\i  ting  Secretan. 

(FR  Doc.  01-24888  Filed  10-3-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01^U4-000] 

Calypso  Pipeline,  Notice  of  Application 

September  28,  2001. 

Take  notice  that  on  September  19, 
2001,  Calvpso  Pipeline,  LLC  (Calypso). 
14f)0  Smith  Street,  .Houston,  Texas 
77002.  filed  and  application  in  the 
above-referenced  docket  number 
pursuant  to  section  3  of  the  Natural  gas 
.\ct  (NGA)  and  Part  1 53  of  the 
Commission's  Rule>;  and  Regulations, 
and,  in  addition.  Calypso  requests,  to 
the  e.xtent  necessary,  a  Presidential 
Permit  pursuant  to 'l 8  CFR  153.15-17 
aad  Executive  Order  10485,  as  amended 
by  Executive  Order  12038.  and 
Secretary  of  Energv  Delegation  Order 
0204-1 1 2  for  the  [jurpose  of  importing 
and  transporting  natural  gas  fftim  a 
proposed  interconnection  at  the  LLS,/ 
Bahamian  Exclusive  Economic  Zone 
(EEZ)  boundarv  with  a  proposed 
Bahamian  pipeline  connected  to  a 
proposed  LNCi  terminal  located  in 
Freeport,  Cirand  Bahama  Island  to 
markets  in  Florida  and  other  states.  This 
a[)plii:ation  will  lie  (  ombined  with  the 
applications  filed  by  Calypso  under 
Docket  Numbers  CP01-4'o«*-000,  et  al. 
The  application  is  on  file  with  the 
(Commission  and  open  to  public 
inspectum.  This  filing  may  be  viewed 
on  the  web  at  httpf/^vw^i^-  fen:  gov  using 
the    RIMS  "  link,  select  "Docket*"  and 
follow  the  instnK:tions  (please  call  (202) 
208-2222  for  assistance). 

The  description  of  the  proposed 
facilities  arc  described  in  the  CPOl- 
40'+-000.  et  (il  application.  For 
purposes  of  Section  3  of  NGA,  the  EEZ 
boundary  is  considered  a  border  where 
the  proposed  facilities  will  be 


constructed.  The  facilities  consist  of  250 
feet  of  24-inch  pipeline  constructed  on 
the  seabed  of  the  Atlantic  Ocean. 
Calypso  states  that  it  will  provide 
transportation  service,  and  will  not  take 
title  to  gas  being  imported.  Therefore,  it 
states  that  the  Department  of  Energy, 
Office  of  Fossil  Energy  import 
authorization  is  not  required. 

Any  questions  regarding  the 
application  be  directed  to  Alice  K. 
WeekJev,  Calypso  Pipeline,  LLC,  333 
Clav  Street,  Suite  1800,  Houston,  Texas 
77002, at (713)  646-7381, or  at 
alice.weekley^enron.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  19,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NTl, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385,214  or  385,211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  bv  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conunents  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
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associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  bv  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminarv'  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminan'  determination 
typically  considers  such  issues  as  the 
need  for  the  projec:t  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronicallv 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  'e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr.. 

Acting  Secret  an- 

[FR  Uoc  01-24891  Filed  lt>-.3-()l.  84,5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01 -443-000] 

KN  Wattanberg  Transmission,  LLC; 
Notice  of  Filing 

.September  28.  2001. 

Take  notice  that  on  September  18, 
2001.  KN  Wattenberg  Transmission. 


LLC  (KNW).  filed  a  request  pursuant  to 
section  385.207  of  the  Federal  Energy 
Regulator}'  Commission's  (Commission) 
Regulations  for  a  finding  that  5H  0  miles 
of  pipeline  and  38.932  hnrsppdwcr  of 
compressors  in  the  Denver-lulesburu 
Basin  production  area  in  northt^ast 
Colorado  are  non-jurisdictujoal  under 
the  Natural  Gas  Act.  as  amended. 
Section  Kb).  15  I'.S.C,  717(b)(1994). 
KNW  requests  that  the  Commission 
issue  a  declaratory  order  rescinding  its 
certificate  bv  November  30.  2001   the 
facilities  will  be  sold  to  th^-  Kerr-McGee 
Rocky  Mountain  Corporation,  all  as 
more  fully  set  forth  in  the  request, 
which  is  on  file  with  the  Commission, 
and  open  for  public  inspection  This 
filing  may  be  viewed  on  the  web  at 
http://l^■v^^^■.  fere. gov  using  the    RIMS" 
link,  select  "Docket  «  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  this  filing 
should  be  directed  to  Bud  J  Becker. 
Assistant  General  Counsel,  Kinder 
Morgan,  Inc..  P.O.  Box  281304,  370  \  an 
Gordon  Street.  Lakewood,  Colorado 
80228-8304. call  303-763-3496 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  pan\ 
to  the  proceedings  for  this  project 
should,  on  or  before  October  18.  2001 
file  with  the  Federal  Energy  Regulator} 
Commission.  888  First  Street,  NF, 
Washington,  DC  20426,  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  the  Commission  s  Rul'^s 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157  10)  A 
person  obtaining  par1\'  status  will  be 
placed  on  the  service  list  maintained  h\ 
the  Secretary  of  the  Ciommission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  re\  lew  of 
Commission  orders  in  the  prt»ceediTig. 

However,  a  person  does  not  have  to 
intervene  in  order  to  h9\e  comm"nts 
considered.  The  second  v\av  to 
participate  is  by  filing  with  the 
Secretary'  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  tdpies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 


I  omments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
thf  party  or  parties  directly  involved  in 
the  protest. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
inter\ene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  dulv 
given.  I'nder  the  procedure  herein 
provided  for,  unless  otherwise  advised, 
it  will  be  unnecessary'  for  Applicant  to 
appear  or  be  represented  at  the  hearing. 

Comments  protests  and  interventions 
mav  he  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing    link 

l.inwood  .\   Wat.son.  |r  . 

-Ai  tiiig  Sfi  n:tar\ . 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9&-312-057  and  GTOl  -34- 
000] 

Tennessee  Gas  Pipeline  Company 
Notice  of  Negotiated  Rate 

SepleniUer  ZH.  JlHIi 

Take  notice  that  on  September  14. 
2001.  Tennessee  Gas  Pipeline  Company 
(Tennessee),  9  E  Greenway  Plaza. 
Houston.  Texas  77046.  tendered  for 
filing  a  Negotiated  Rate  Arrangement 
with  AES  Londonderr>'  LLC.  (AES)  and 
an  original  and  five  (5)  copies  of 
Revised  Tariff  Sheet  No.  413A  for 
inclusion  in  Tennessee's  FERC  Gas 
Tariff-  Fifth  Re\ised  Volume  No.  1. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
.Arrangement  and  filf^it  lariff  sheet  to 
b<»(  ome  t'ffcf  ti\f  Oi  tiiti.'i  1,  2001. 

Tennessee  states  that  in  orders  issued 
on  August  1  2000  and  October  27.  2000 
in  Ti'nn<  SM.'  D.m  ket  No.  CP00-^8-O00, 
the  ('.(immisMon  approved  Tennessee's 


50634 


Federal  Register/ Vol.  66.  No.  193 /Thursday,  October  4,  2001 /Notices 


Negotiated  Rate  Arrangement  with  AES 
In  accordance  with  those  Commission 
Orders,  Tennessee  is  fihng  the 
negotiated  rate  arrangement.  Tennessee 
is  also  submitting  the  referenced  tariff 
sheet  to  list  the  FT-A  Service  agreement 
between  it  and  AES  as  a  non- 
conforming agreement  as  it  contains  a 
provision  found  previously  by  the 
Commission  to    materially  deviate" 
from  Tennessee's  pro  forma  FT-A 
Service  Agreement. 

Tennessee  also  requests  that  the 
Commission  make  a  determination 
whether  the  Agency  Authorization 
Agreement  between  Tennessee.  AES 
and  ABN  AMRO  Bank  N  V.,  (Agency 
Agreement]  constitutes  a  non- 
conforming service  agreement 
Tennessee  states  that  the  Agreement 
contains  a  provision  for  which 
Tennessee  seeks  a  determination 
because  it  varies  from  the  corresponding 
provisions  in  Tennessee's  Pro  Forma 
Agency  Agreement.  Section  4  of  the 
Agencv  Agreement  provides  that  the 
term  of  the  agreement  shall  commence 
upon  an  event  of  default  by  ,AES  a.s  that 
term  is  defined  in  a  separate  agreement 
between  AES  and  its  lender.  It  also 
subjects  AES'  right  to  terminate  the 
Agency  Agreement  to  the  lender's 
consent.  Tennessee  states  that  it  does 
not  consider  the  Agency  Agreement  to 
be  non-conforming  Tennessee  further 
states  that  in  the  event  the  Commission 
determines  that  the  Agency  Agreement 
"deviates  in  any  material  aspect  "  from 
Tennessee's  Pro  Forma  Agency 
Agreement,  Tennessee  will,  in  a 
compliance  filing,  revise  its  FERC  Gas 
Tariff  to  identify  the  Agency 
Authorization  Agreement  as  a  non- 
conforming service  agreement. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory- 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  Wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 


M1VM-  /"err  gov  using  the  "RIMS"  link. 
select    Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)[iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

Acting  Secretan, 

[PR  Doc.  01-24895  Filed  10-3-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -388-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Amendment 

September  28.  2001. 

Take  notice  that  on  September  24. 
2001,  Transcontinental  Gas  Pipe  Line 
Corporation  (Trans(.ii),  2800  Post  Oak 
Boulevard.  P  CI  Box  1396.  Houston. 
Texas  77251-1396.  filed  an  amendment 
to  its  pending  application  in  Docket  No. 
CPO 1-388-000  for  a  certificate  of  public 
convenienc;e  and  necessity  authorizing 
its  Momentum  Expansion  Project 
(Momentum),  an  incremental  expansion 
of  Transco  s  existing  pipeline  system  to 
provide  new  firm  transportation 
capacity  to  serve  increased  market 
demand  in  the  Southeastern  region  of 
the  United  States  by  a  proposed  in- 
service  date  of  Mav  1,  2003.  all  as  more 
fuUv  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  mav  also  be  viewed  on  the 
web  at  http ://v\i^'w  ferc.gov  using  the 
•RIMS"  link,  select  "Docket*"  and 
follow  the  instriictions  (call  202-208- 
2222  for  assistance]. 

Transco  states  that  it  is  filing  the 
amendment  to  the  Momentum 
application  to  redesign  and  downsize 
the  projei:t  to  reflect  (i)  the  elimination 
of  two  shippers  under  the  project. 
Athens  Development  Company.  L.L.C. 
(85,000  dt/d).  and  Hartwell 
Development  Company.  L.L.C.  (85.000 
dt/d).  who  have  exercised  their  rights  to 
terminate  their  precedent  agreements 
because  they  had  not  received  all 
regulatory  authorizations  for 
cimstruction  of  their  power  plants  by 
.\ugust  1.  2001.  as  provided  for  in  their 
precedent  agreements,  and  (ii)  the 
additional  quantities  subscribed  under 
the  project  by  the  Municipal  Gas 


Authority  of  Georgia  (MGAG),  as  agent 
for  the  Cities  of  Buford  and  Winder. 
Georgia,  respectively.  Transco  states 
that  as  a  result  of  these  changes  in  the 
firm  transportation  quantities  under 
Momentum.  Transco  has  eliminated 
certain  pipeline  loops  and  compression 
facilities  from  the  project  and  shortened 
certain  other  loops.  The  shortened  loops 
will  be  essentially  within  the 
"footprint"  of  the  originally  propo>ed 
loops,  so  there  will  be  little 
environmental  impact  beyond  the  areas 
described  in  the  application,  and,  in 
fact,  the  overall  environmental  impact 
of  the  project  will  be  lessened  because 
of  the  reduction  in  facilities  under  the 
project.  Transco  states  that  relocated 
loop  terminals  or  tie-ins  may  take 
additional  extra  work  space  at  a  new 
location  that  was  not  contemplated 
under  an  original,  longer  loop,  but  the 
impact  will  be  minor. 

Transco  states  that  the  changes  to  the 
facilities  originally  proposed  in  the 
application  are  as  follows: 

1.  The  following  compression 
facilities  have  been  eliminated:  (a) 
Installation  of  one  new  15.000 
horsepower  compressor  unit  at 
Transco's  existing  Compressor  Station 
No.  110,  which  is  located  in  Randolph 
County,  Alabama;  (b)  uprating  of  an 
existing  18.975  horsepower  compressor 
unit  (Unit  No.  3)  to  22.500  horsepower 
at  Transco's  existing  Compressor  Station 
No,  115.  which  is  located  in  Coweta 
County,  Georgia:  and  (c)  installation  of 
one  new  15,000  horsepower  compressor 
unit  at  Transco's  existing  Compressor 
Station  No.  125,  which  is  located  in 
Walton  County,  Georgia.  The 
compression  facilities  at  Compressor 
Station  Nos.  90.  105.  130  and  160 
remain  as  originally  proposed  in  the 
Application. 

2.  The  following  pipeline  loops  have 
been  eliminated  in  their  entirety:  (a) 
7.90  miles  of  42-inch  diam.eter  pipeline 
loop  from  Mile  Post  732.65  on  Transco's 
mainline  in  Jones  County,  Mississippi  to 
Mile  Post  740.50  (the  suction  side  of 
Compressor  Station  No.  80)  in  Jones 
County  (the  Seminary  Loop);  (b)  3.49 
miles  of  42-inch  diameter  pipeline  loop 
from  Mile  Post  905.74  on  Transco's 
mainline  in  Chilton  County,  Alabama  to 
Mile  Post  909.20  in  Chilton  County  (the 
Richville  Loop);  and  (c)  4.18  miles  of 
42-inch  diameter  pipeline  loop  frt)m 
Mile  Post  1,201.71  on  Transco's 
mainline  in  Spartanburg  County,  South 
Carolina  to  Mile  Post  1.205.81  (the 
suction  side  of  Compressor  Station  No. 
140)  in  Spartanburg  County  (the 
Greenville  Loop). 

3.  The  following  pipeline  loops  have 
been  shortened  and  are  now  proposed 
as  follows:  (a)  6.63  miles  of  42-inch 
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diameter  pipeline  loop  from  Mile  Post 
632.89  on  Transco's  mainline  in  Amite 
County.  Mississippi  to  Mile  Post  639.44 
in  Pike  County.  Mississippi  (the 
Magnolia  Loop);  (b)  5.55  miles  of  42- 
inch  diameter  pipeline  loop  from  Mile 
Post  767.38  on  Transco's  mainline  in 
Clarke  County.  Mississippi  to  Mile  Post 
772.80  in  Clarke  County  (the  Hale 
Loop);  (c)  25.38  miles  of  48-inch 
diameter  pipeline  loop  from  Mile  Post 
860.78  on  Transco's  mainline  in  Pern' 
County,  Alabama  to  Mile  Post  886.12  in 
Autauga  County.  Alabama  (the  lones 
Loop);  and  (d)  19.01  miles  of  42-inch 
diameter  pipeline  loop  from  Mile  Post 
926.87  (the  discharge  side  of 
Compressor  Station  No.  105)  on 
Transco's  mainline  in  Coosa  Countv. 
Alabama  to  Mile  Post  945.64  in 
Tallapoosa  County.  Alabama  (the 
Kellyton  Loop).  The  7.51  miles  of  42- 
inch  diameter  pipeline  loop  proposed 
from  Mile  Post  1,124.74  (the  discharge 
side  of  Compressor  Station  No.  130)  on 
Transco's  mainline  in  Madison  County. 
Georgia  to  Mile  Po3t  1.132.23  in  Elbert 
County.  Georgia  (the  Bowman  Loop) 
remains  as  filed  in  the  application. 

Transco  also  states  that  it  is  also 
correcting  the  location  of  the  deliven" 
point  for  one  of  the  Momentum 
shippers.  Cardinal  FG. 

Transco  estimates  that  the  proposed 
facilities,  as  amended,  will  cost 
approximately  S197  million.  Transco 
states  that  the  initial  recourse  rates  have 
been  revised  to  reflect  such  revised  cost 
estimate  and  the  reduced  billing 
determinants  under  the  project. 

Any  questions  regarding  this  project 
should  be  directed  to  Toi  Anderson.  P. 
O.  Box  1396.  Houston.  Texas  77251.  at 
(713)  215-4540.  In  addition.  Transco 
has  established  a  toll-free  telephone 
number  (1-866-241-1787)  so  that 
parties  can  call  with  questions  about  the 
Momentum  project. 

Transco  states  that  it  still  requests  that 
the  Commission  issue  a  preliminarv' 
determination  on  the  non- 
environmental  aspects  of  its  proposal  bv 
December  1.  2001  and  a  final  order 
granting  the  authorizations  requested  in 
the  application  by  April  15.  2002. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  19.  2001, 
file  with  the  Federal  Energy  Regulator].' 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 


person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  bv 
the  Secretary-  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  ail  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commis.sion 
and  must  mail  a  copy  to  the  applicant 
and  to  ever>'  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  prcx  eeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretar\'  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  he 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  onlv  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  onlv 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission 
Environmental  commenters  will  be 
placed  on  the  Commissions 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents. 
and  will  be  notified  of  meetings 
associated  with  the  Commission  s 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  bv  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  bv  thi- 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
prehminar.'  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project 
This  preliminary  determination 
typically  considers  such  issues  a'  the 
need  for  the  project  and  its  economn 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  mav 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 


non-en\  irdnnient.il  benefits  to  be 
provided  b\  the  project.  Therefore,  if  a 
person  has  i  umments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  vSee.  18  CFR 
.iHf"i  2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
amended  application  for  a  formal 
hearing  before  an  Administrative  Law 
ludge.  the  Commission  will  issue 
another  notice  describing  that  process. 
.\\  the  end  of  the  Commission's  review 
jirof  ess.  a  final  Commission  order 
approving  or  Henvinu  a  certificate  will 
be  issued 

l.inuood  A   W  alson    )r 

Acting  Secrvtary. 

'FR  Dnt    01-24889  Filed  10-3-01;  8:4.'>  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EG01 -335-000.  et  al ) 

Astoria  Energy  LLC.  et  al..  Electric 
Rate  and  Corporate  Regulation  Filings 

September  27.  2001 

Take  notK  e  that  itie  following  filings 
have  been  made  with  the  Commission: 

1.  Astoria  Energy  LLC 

iDoi  kel  .No   LCUl- l.llS-OOOj 

Take  notice  that  on  September  24. 
2001    .^sto^a  Energy  LLC  (Astoria 
Energy)  tendered  for  filing  with  the 
Federal  Energy  Regulaton,  Commission 

[("(immissionl  .ot  ap[ilication  for 
determination  nf  tvinpt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  ( lommissions  regulations. 

.■\storia  Energy  is  a  limited  liabilitv 
(  nmpan\  organized  and  existing  under 
the  laws  of  the  State  of  Delaware,  having 
its  principal  plai  >     t  business  at  85 
Main  .Street   (  iuh  urd.  Mas.sachusetts, 
01  742   .^st(lrl.^  iuiergy  is  a  subsidiary  of 
S(  :S  Knergv  LLC  (SCS)  The  members  of 
SC^S  do  not  have  anv  ovvner^^hip  interest 
in  a  franchised  elertrir  u!iiit\    Astoria 
Energy  has  fibni  an  a[)j)li{atMn  wiih  the 
New  York  State  Board  on  Eltxtric 
Creneration  Siting  and  the  Environment 
to  build  and  operate  a  nominal  1,000 
M\V  combmed  cycle  elw  tri(  generation 
facility  that  will  be  located  in  Queens. 
New  York  Astoria  Energy  is  engaged 
dire(  tlv  and  exclusivelv  in  the  business 
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of  owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  mors' 
eligible  facilities  and  selling  electru 
energy  at  wholesale 

Comment  date  October  18.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application 

2.  City  of  Vernon.  California 

!Do(  ket  No,  ELOO- 105-00.3 1 
Take  notice  that  on  September  24. 

2000,  the  City  of  Vernon.  California 
(\'ernon)  tendered  for  filing,  in 
compliance  with  the  Commission's 
September  14.  2001  "Order  .\ccepting 
Compliance  Filing.  As  Modified"  9f) 
FERC  1l61..'n2.  a  revised  Transmission 
Owner  Tariff  Sheet  No   19.  making  one 
"ministerial"  correction  to  Section  12. 
thereof 

Vernon  states  that  copies  of  this  filing 
have  been  served  on  each  person 
designated  on  the  official  sen'ice  list 
compiled  by  the  Secretarv'  in  these 
proceedings 

Comment  date:  October  24,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Montana  Power  Company 
IDock  pt  N  o  E  LO 1  - 1 1  -  -<  )0(J 

Take  notice  that  on  September  24. 

2001,  Montana  Power  Company 
(Montana  Power)  filed  a  Petition  for 
Declarator,'  Order  in  which  it  asked  the 
FERC  to  issue  an  order  declaring  that  (a) 
a  customer  who  takes  service  pursuant 
to  an  unexecuted  Network  Integration 
Transmission  Service  Agreement  is 
obligated  to  pay  for  such  service  as  long 
as  the  service  agreement  remains  on  file 
at  the  FERC.  and  (b)  billing  demands  for 
network  integration  transmission 
service  under  Montana  Power's  Open 
Access  Transmission  Service  should  be 
based  on  a  rolling  12-month  average  of 
the  customer's  demands  Montana 
Power  stated  that  copies  of  the  Petition 
for  Declaratorv-  Order  have  been  served 
upon  Montana  Resources  and  upon 
other  network  integration  transmission 
service  customers  that  mav  be  sinuldrlv 
situated. 

Comment  date:  OcXoher  24.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  CP&L  Holdings,  Inc.,         ' 

IDocket  Nos  ER01-1520-(JO  i  and  tROl- 
2<96h-0011 

Take  notice  that  on  September  19. 
2001.  Progress  Energy.  Inc..  on  behalf  of 
Carolina  Power  &  Light  Company 
(CP&L)  and  Florida  Power  Corporation 
(FPC).  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission),  a  letter  in  these  dockets 
requesting  that  the  Commission  include 
specific   language  in  its  order  accepting 
for  filing  the  August  23,  2001  revisions 
to  their  System  Integration  Agreement. 
Progress  Energv  states  that  the  request  is 
being  made  in  c:omplianre  with  an  order 
of  the  North  Carolina  Utilities 
Commission  in  connection  with  the 
merger  of  the  parent  companies  of  CP&L 
and  FPC 

Copies  of  the  filing  were  served  upon 
the  Commissions  official  service  list 
and  the  North  Carolina  L'tilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  date:  October  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Exelon  Generation  Company,  LLC 

IDocket  No.  ERO 1-3 104-0001 

Take  notice  that  on  September  25, 
2001.  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulator},- 
Commission  (FF]R(;  or  Commission),  a 
power  sales  servic;e  agreement  between 
Exelon  Generation  and  Reliant  Energy 
Services,  Inc..  under  Exelon 
Generation's  wholesale  power  sales 
tariff.  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  date  tJctober  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

IDoi.k.'t  No   KKoi-.ilO.'i-UUOj 

Take  notice  that  on  September  25. 
2001.  Western  Resources,  Inc.  (VVR). 
tendered  for  filing  with  the  Federal 
Energv  Regulatory  Commission 
I  Commission),  a  request  for  acceptance 
of  three  additional  delivery  points 
between  VVR  and  Kansas  City  Power  & 
Light  (K(;PL).  pursuant  to  an 
Interchange  .Agreement  signed  between 
the  parties  and  made  effective  on  July 
2b.  1965.  \VR  states  that  the  purpose  of 
this  filing  is  to  ask  for  acceptance  of  the 
Spring  Hill  No  2.  Lake  Quivira  and 
\iur-Len  delivery  points.  This  filing  is 
proposed  to  become  effective  September 
2f).  2001. 

Copies  of  the  filing  were  served  upon 
KCPL  and  the  Kansas  Corporation 
Commission. 

Comment  dnfe.  October  16,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

IDo.  kel  Nu   ER()l~nnf>-000| 

Take  notice  that  on  September  25. 
2001.  Virginia  Electric  and  Power 


Company  (Dominion  Virginia  Power  or 
the  Company)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Service 
Agreement  for  Long  Term  Firm  Point-to- 
Point  Transmission  Service  by  Virginia 
Electric  and  Power  Company  to  Exelon 
Generation  Company.  LLC  (OASIS 
#170029]  designated  as  Service 
Agreement  No.  339  under  the 
Company's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5;  and  a  Service 
Agreement  for  Long  Term  Firm  Point-to- 
Point  Transmission  Service  by  Virginia 
Electric  and  Power  Company  to  Exelon 
Generation  Company.  LLC  (OASIS 
#1700301  designated  as  Service 
Agreement  No.  340  under  the 
Company's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  effective  June  7.  2000.  Under 
the  tendered  Service  Agreement, 
Dominion  Virginia  Power  will  provide 
long  term  firm  point-to-point  service  to 
the  Transmission  Customer  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff.  Dominion 
Virginia  Power  requests  an  effective 
date  of  January  1 ,  2002,  the  date 
requested  by  the  customer. 

Copies  of  the  filing  were  served  upon 
Exelon  Generation  Company.  LLC.  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  October  16.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tucson  Electric  Power  Company 

[Docket  No.  ERO  1 -.31 08-000] 

Take  notice  that  on  September  25, 
2001,  Tucson  Electric  Power  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulaton,'  Commission 
(Commission),  a  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Ser\'ice  by  and  between  Tucson  Electric 
Power  Company  and  Tucson  Electric 
Power  Company  Marketing  Department. 

Comment  date:  October  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Renaissance  Power,  L.L.C. 

IDocket  No.  EROl-3109-000) 

Take  notice  that  on  September  25, 
2001,  Renaissance  Power,  L.L.C. 
(Renaissance)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission), 
pursuant  to  Rule  205.  18  CFR  Part 
385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Conmiission  and  for 
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an  order  accepting  its  FERC  Electric 
Tariff  No.  1  to  beconre  effective  as  of  the 
date  specified  by  the  Commission. 

Renaissance  intends  to  sell  electric 
power  at  wholesale  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Renaissance's 
tariff  provides  for  the  sale  of  electric 
energy  and  capacity  at  agreed  prices. 

Comment  date:  October  16.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tucson  Electric  Power  Company 

iUocket  Nn.  ER01-.31  n-()UO| 

Take  notice  that  on  September  25, 
2001.  Tucson  Electric  Power  Companv 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  Power  Sale  Agreement 
by  and  between  Tucson  Electric  Power 
Company  and  Navopache  Electric 
Cooperative  Inc. 

Comment  date:  October  16.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  EROl-31 12-()00| 

Take  notice  that  on  September  25, 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  revisions  to 
its  Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff) 
and  its  Open-Access  Transmission 
Tariff  (OATT)  to  make  permanent  two 
temporary'  market  rules  pertaining  to 
External  Transactions  that  were  initially 
implemented  as  "Extraordinan 
Corrective  Actions."  and  to  introduce 
several  new  enhancements  to  its 
external  transaction  scheduling 
processes.  The  NYISO  has  requested  a 
waiver  of  the  usual  sixty  day  notice 
period  so  that  this  filing  can  become 
effective  on  October  30.  2001. 

The  NYISO  has  served  a  copy  of  the 
filing  on  all  parties  that  have  executed 
Service  Agreements  under  the  NYlSO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulator*'  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  dafe.  October  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Mirant  Americas  Energy  Marketing, 
LP,  Mirant  Bowline,  LLC,  Mirant 
California,  LLC,  Mirant  Canal.  LLC, 
Mirant  Chalk  Point,  LLC,  Mirant  Delta. 
LLC,  Mirant  Kendall,  LLC,  Mirant 
Lovett.  LLC,  Mirant  Mid- Atlantic,  LLC. 
Mirant  Neenah,  LLC,  Mirant  New 
England,  LLC.  Mirant  NY-Gen,  LLC. 
Mirant  Peaker,  LLC,  Mirant  Potomac 
River.  LLC.  Mirant  Potrero,  LLC. 
Mirant  Zeeland,  LLC,  State  Line 
Energy,  L.L.C. 

lUoii^et  No.  ER()l-311it-(iU0| 

Take  notice  that  on  September  24. 
2001.  the  captioned  parties  (tho  .Mirant 
Parties]  submitted  for  filing  with  the 
Federal  Energy  Regulator}-  Commission 
(Commission),  revised  tariff  .'^hfets 
which  would  modify  the  Mirant  Parties 
existing  Market  Rate  Tariffs  n  )  tu 
remove  current  restrictions  on  thr 
Mirant  Parties  to  engage  in  certain 
transactions  with  their  former  affiliates. 
effective  April  2.  2001.  and  (2)  to  correct 
a  clerical  error  in  the  market-based  rate 
tariffs  of  three  of  the  Mirant  Parties. 
Further,  the  Mirant  Parlies  request 
authority  to  terminate  their  respective 
Codes  of  Conduct. 

Comment  date:  October  15.  2001 .  in 
accordance  with  Standard  Paragraph  F- 
at  the  end  of  this  notice 

13.  Virginia  Electric  and  Power 
Company 

ID.H  kei  \(i  ERm -.11 07-000) 

Take  notice  that  on  September  25. 
2001.  Virginia  Electric  and  Power 
Company  (Dominion  Virginia  Power  or 
the  Company)  tendered  for  tiling  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  the 
following  .Ser\'ire  Agreements  with 
Sempra  Energy  Trading  Corporation 
(Transmission  Customer).  Fourth 
Amended  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
designated  Sixth  Revised  Service 
.'Agreement  No  253  under  the 
Company's  FERC  Electric  Tariff,  Senmd 
Revised  Volume  No  5:  and  Fourth 
Amended  Ser\'ice  Agreement  for  \on 
Firm  Point-to-Point  Transmission 
Ser\'ice  designated  Sixth  Revised 
Ser\'ice  Agreement  No  49  under  the 
Company's  FERC  Electric  Tariff.  Second 
Revised  Volume  .No  5 

The  foregoing  Ser\ice  .\greements  are 
tendered  for  filing  under  the  Company's 
Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  effec:tive  June  7, 
2000  Under  the  tendered  Service 
Agreements.  Dominion  Virginia  Power 
will  provide  point-to-point  service  to 
the  Transmission  Customer  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff  The 
Company  requests  an  effot;tive  date  of 


.■\ugust  29.  2001 .  the  date  the  c  ustomer 
first  requested  service. 

Copies  of  the  filing  were  served  upon 
Sempra  Energy  Trading  Corporation,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  ciafp.  October  16.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Allegheny  Energy 

(Dockel  .\u   KKO 1-21 60-001 1 

Take  notice  that  on  September  24, 
2001   th>  APS  Operating  Companies 
(Allegheny  Power)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
C'ommission  (Commission)  .  a  First 
Revised  Ser\'ice  Agreement  No.  10 
pursuant  to  Commissions  Order  No. 
ft14 

Comment  date:  October  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Camden  Cogen,  L.P. 

IDoc.i^el  .No   hkUl-,;75b-OOl] 

Take  notice  that  on  September  24, 
2001 .  Camden  Cogen,  L.P.  (Camden) 
tender  for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission),  a 
revised  tariff  with  provisions  for 
reassignment  of  transmission  capacity 
pursuant  to  Commission  Order  issued 
September  13.  2001. 

Comment  r/afe  October  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi--  notice. 

16  WTS  Resources  Operating 
Companies 

(Docket  No.  EROl  -2924-001) 

Take  notice  that  on  September  26, 
2001   WPS  ResMur'  f'~  Operating 
( iompanies  (\\  I'SR.  tendered  for  filing 
with  the  Federal  Energ)'  Regulatory 
Commission  (Commission),  a  modified 
\  ersion  of  its  interconnection  agreement 
and  service  agreement  that  it  filed 
.August  24.  2001  on  behalf  of  Wisconsin 
Public  Ser\ice  Corporation  (WPSC)  in 
the  abo\  e-refen'iiced  docket  for  service 
to  .\g  Envirtmmental  Solutions,  LLC 
(AES).  WPSR  makes  this  modified  filing 
onlv  for  the  purpose  of  requesting  a 
September  12.  2001  effective  date  for 
both  agreements,  and  respectfully 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
.AES.  Wisconsin  Electric  Power 
(  iimpany  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  October  17.  2001,  in 
ac  cordance  with  Standard  Paragraph  E 
rit  the  end  nf  thi'-  notice. 
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Standard  Paragraph 

E,  Anv  person  desiring  tn  be  heard  or 
to  protest  such  fihng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  .Street,  N"E..  Washington.  DC 
J0426.  in  accordani  e  with  Rules  211 
and  214  of  the  Ciommission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385  214,i  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
f:omment  dale.  Protests  will  he 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moti(m  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\-ww.fprc.^ov  using  the  "RlNf.S"  link 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistai\ce).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  38,T,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing'   link. 

Linwood  A.  Watson,  Jr..  . 

A'  tir.'i  >r<T'  tun,  I 

Vk  O'H    (11-2480.1  Filed  10-3-O1;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -31 00-000.  et  al  ] 

PaclfiCorp,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

September  26.  2001. 

Take  notice  that  the  following  filings 
havf  bef'n  m.ide  with  the  Commission: 

1.  PacifiCorp  ^ 

(Docket  No  ER01 -3100-0001 

Take  noti(  e  that  mi  .Sept"mber  24, 
2001.  PacifK'orp  tendered  tor  filing  with 
the  Federal  Energy  Regulator\ 
Oimmission  (C'ummissioci;.  in 
accordance  with  18  T^FR  Part  )5  of  tiie 
Commission's  Rules  and  Regulations. 
Replacement  Serv  it  e  Agreements  for 
Long-term  Firm  Transmission  Service 
with  IDACiORP  Energy  LP  (IDACCIRP) 
under  PacifiCorp  s  FERC  Electric  Tariff. 
Second  Revised  Volume  No.  1 1  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  VVashington  Utilities  and 
Transportation  Commission  and  the 
Public  L'tilitv  Commission  of  Oregon 


Comment  date:  October  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Richmond  County  Power.  LLC 

(Docket  Nos.  EROl-141 7-00:ii 

Take  notice  that  on  September  24, 
2001,  Richmond  County  Power,  LLC 
tendered  for  filing  with  the  Federal 
Energy  Regulatory'  (Commission 
(Commission),  a  supplement  to  its 
compliance  filing  for  auihorization  to 
sell  energy,  capacity  and  ancillary 
services  at  market-based  rates. 

Comment  date:  October  15.  20U1.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Energy  Atlantic,  LLC 

(Dock-'t  Nil   LR08-* .38 1-006] 

Take  notice  that  on  September  24, 
2001,  Energy  Atlantic,  LLC  (Energy 
.Mlantic)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  updated  market  .inalysis  as  required 
by  the  Commission  s  October  16.  1998 
order  in  Docket  No.  ER98-4381-000 
granting  Eni^gv  Atlantic  market-based 
rate  autliority 

Comment  date.  October  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  Independent  System 
Operator,  Inc. 

[Uockel  No.  EROl -22.10-001] 

Take  notice  that  on  September  21, 
2001.  the  New  York  Independent 
System  Operator,  Inc.  and  the  Members 
of  the  Transmission  Owners  Committee 
of  the  Energy  Associatum  of  New  't'nrk 
State,  formerly  known  as  the  Mt^mber 
Systems  of  the  New  York  Power  Pool 
(Member  Systems),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
compliance  fihng  in  accordanc;e  \Mth 
the  Commission's  July  31,  2001  Order  in 
the  above-captioned  proceeding. 

Acopy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
.service  list(s)  in  the  captioned 
procceding(s). 

Comment  r/afe October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  PSEG  Fossil  LLC,  PSEG  Nuclear  LLC 
and  PSEG  Energy  Resources  &  Trade 
LLC 

|Do<;ket  NTT  ER01-2462-O02J 

Take  notice  that  on  September  24. 
2001,  PSEG  Fossil  LLC.  PSEG  Nuclear 
LLC  and  PSEG  Energy  Resources  & 
Trade  LLC  (c  cillectively.  the  PSEG 
Compani(!s).  of  Newark,  New  jersey 
tendered  foriiling  aii  amendment  to  the 
loint  .Application  for  Waiver  of  Filing 


Requirements  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  35.8  of  the 
Commission's  regulations,  18  CFR  35.8 
(2001). 

This  amendment  is  submitted  in 
accordance  with  the  Commission's 
August  24,  2001  Deficiency  Letter 
providing  further  justification  for  the 
PSEG  Companies'  waiver  request. 

Copies  of  the  filing  have  been  served 
upon  Old  Dominion  Eiectric 
CCooperative. 

Comment  dcjfe.- October  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  DPL  Energy.  LLC 


-001 


1 


lUofke!  No.  EROl-2481 

Take  notice  that  on  September  21, 
2001  DPL  Energy,  LLC  (DPL  Energy) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission  or  FERC)  in  compliance 
with  the  requirements  of  the 
Commission's  August  29,  2001  Letter 
Order  in  Docket  No.  EROl-2483-000 
two  rate  schedules,  DPL  Energy.  LLC 
First  Revised  FERC  Rate  Schedule  No 
and  DPL  Energy,  LLC  First  Revised 
FERC  Rate  Schedule  No.  4,  which  have 
been  revised  to  incorporate  the 
designation  information  required  by 
Order  No.  614. 

DPL  Energy  states  that  a  copy  of  this 
filing  has  been  served  on  each  person 
designated  on  the  official  service  list  in 
Docket  No  EROl-2483-000. 

Comment  date;  October  12.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Michigan  Electric  Transmission 
Company 

lOo'ket  No.  ER01-:il)7.-i-0(n| 

Take  notice  that  on  September  24. 
2001.  Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission  or 
FERC),  a  number  of  substitute  tariff 
sheets  as  part  of  the  pro  forma  Generator 
Interconnection  and  Operating 
Agreement  (GIOA)  which  is  part  of 
Attachment  I  of  Michigan  Transco's 
FERC  Electric  Tariff  No.  1.  All  of  the 
changes  are  to  correct  errors  made  in  the 
tariff  sheet  designation  footers  of  sheets 
filed  in  this  docket  on  September  17. 
2001.  Some  supplemental  explanatory 
materials  were  also  included  in  the 
filing.  The  corrected  sheets  are: 

Substitute  First  Revised  Sheet  Nos. 
136,  137,  140,  145.  154.  156.  167  and 
168  and  Substitute  Original  Sheet  Nos. 
137A,  140A,and  USA. 

The  sheets  are  to  have  the  same 
effective  date  of  September  17,  2001  as 
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the  sheets  originally  filed  in  this  docket. 
A  copy  of  the  tariff  sheets  was  ser\'ed 
upon  the  Michigan  Public  Service 
Commission. 

Cnmmeni  date-  October  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

IDockpt  No.  ER(ll-:il)tt4-()()0i 

Take  notice  that  on  September  21 . 
2001.  PacifiCorp.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  in 
accordance  with  18  CFR  .35  of  the 
Commission's  Rules  and  Regulations, 
one  year  Letter  Agreements  dated  March 
24,  1997  between  San  Diego  Gas  ^ 
Electric  Company  (San  Diego)  and 
PacifiCorp. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  October  12.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cleto  Power  LLC 

IDocket  .No   KR01-.3045-O0OI 

Take  notice  that  on  September  24, 
2001.  Cleco  Power  LLC  (Clecn  Power). 
tendered  for  filing  with  the  Federal 
Energy  Regulator>  C(jmmission 
(Commission),  a  Notice  of  Cancellation 
pursuant  to  18  CFR  35  15.  effective 
September  24.  2001.  canceling  Clecn 
Utility  Group,  Inc.s  Rate  Schedule  i 
and  all  supplements.  Cleco  Power 
simultaneously  filed  essentially  the 
same  rate  schedule  as  Cleco  Power's 
Rate  Schedule  2.  Cleco  Power  also 
requested  an  additional  90  davs  to 
comply  with  the  Commission  s  orders  in 
Cleco  Power  LLC.  Docket  Nos.  EROI- 
1099-000  and  EROl-1 099-001,  issued 
March  28.  2001,  EROl -1099-002,  issued 
June  18,  2001.  and  ER01-2147-(300. 
issued  (uly  24,  2001.  instructing  Cleco 
Power  to  bring  all  of  its  rate  schedules 
and  service  agreements  into  compliance 
with  the  Commission's  Order  614. 
issued  March  31.  2000. 

Comment  date:  October  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC  (AE 
Supply 

lUcM.knl  No   fc.R01-30W)-O00l 

Take  notice  that  on  September  24. 
2001,  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company.  LLC  (AE^ 
Supply),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission  or 


FERC),  First  Revised  Rate  Schedule 
FERC  No  5  (First  Revised  St  hedule) 
with  the  Potomac  Edison  Company  dba 
Allegheny  Power  in  order  for  Allegheny 
Power  to  r:c)ntinue  to  provide  standard 
offer  serve  to  it  Maryland  customers.  AE 
Supply  has  requested  a  wai\er  of  notice 
to  make  the  First  Revised  S(  hedule 
effective  on  lanuary  1.  2001 

Copies  of  the  filing  have  been 
provided  to  the  customer  and  to  the 
Virginia  State  Corporation  Commission. 

Comment  date.  October  15.  2001,  in 
accordance  with  Standard  Firrtur.iph  E 
at  the  end  of  this  notice. 

11.  PacifiCorp 

IDo;  kcl  No   KK(ll-,»l')7-(M)0i 

Take  notice  that  on  September  24. 
2001.  PacifiCorp  tendered  for  filint;  uith 
the  Federal  Energy  Regulatory 
Commission  (Commission  m  FERC),  in 
accordance  with  18  (TR  ,35  of  the 
(commission's  Rules  and  Regulations 
L'mbrella  Service  Agreements  for  Non- 
Firm  and  Short-Term  Firm 
Transmission  Serxice  with  Calpine 
Energy  Services  LP  (Calpine).  City  of 
Klamath  Falls  (Klamath  Falls).  Exelon 
Generation  Company,  LLC   (Exelon),  and 
IDACORP  Energy  LP  {IDACX)RP)  under 
PacifiCorps  FERC  Elet  trie  Tariff. 
Second  Revised  \'olunie  .No.  11  (Tariff) 

Copies  of  this  filing  were  sup[)lied  to 
the  Washington  l^tilities  and 
Transportation  Commission  and  the 
Public  Utility  C.ommission  of  (Jregon 

Comment  do^p;  October  15,  2001.  in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 

12.  Cleco  Power  LLC 

IDodnt  No   KROl-3098-0001 

Take  notice  that  on  September  24, 
2001.  Cleco  Power  LLC  (Cleco  Power), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  service  agreement 
under  which  Cleco  Power  will  provide 
short-term  firm  point-to-point 
transmission  ser\  ice  to  Exelon 
Generation  Com  pan  \    LLC  under  its 
point-to-point  transmission  tariff 

Comment  dcjfe. October  15.  2001.  ui 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notiie. 

13.  PacifiCorp 

|l)o(  ki'l  Nn    i;R()l-.(0'»'M>00l 

Take  notice  that  on  September  24 
2001,  PacifiCorp  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations 
Network  Integration  Transmission 
Service  Agreements  with  Flathead 
Electric  Cooperative.  Inc  (Flathead)  and 


Basin  11"!  tnc  Power  Cooperative 
(Basin    liixiirPacifiCorp's  FERC  Electric 
Idnff.  Thmi  Revised  Volume  No.  11 
(Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Com/nenrdofe.  October  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14,  PPL  Fle(  trit   I  lilities  (  (irpurdtion 
IDfRkel  No  k.K01-.JlUl-UU<Ji 

Take  notice  that  on  September  24, 
2001,  PPL  Electric  Utilities  Corporation 
(PPL  Electric)  filed  with  the  Federal 
Energy  Regulator}'  Commission  an 
Interconnection  Agreement  between 
PPL  Electric  and  Sight  &  Sound. 

PPL  Electric  requests  an  effective  date 
of  )uly  27.  2001  for  the  Interconnection 
Agreement. 

PPL  Electric  states  that  it  has  served 
a  copy  of  this  filing  on  Sight  &  Sound. 

Comment  da fe  October  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  nf  this  notice 

15.  Cinergy  Services,  Inc;. 

(Dorkel  No.  EROl-3102-0001 

like  notice  that  on  September  24. 
JOOl  (inergv-  Services.  Inc.  tendered  for 
filing  a  confirmation  letter  governing  a 
I   :ic  i<  nil  agreement  with  Wabash 
\  all'  \  I'ower  Association,  Inc.  under 
the  CinergV'  Services  Market-Based  Sales 
Tariff— MB.  FERC  Electric  Tariff 
Original  \  olume  No.  7  and  an 
.Assignment  and  Assumption  Agreement 
pursuant  to  which  Cinergy  Capital  & 
Trading,  Inc.  assigned  the  Confirmation 
Letter  to  Cinerg>'  Services  with  the 
express  written  consent  of  WVTA.  The 
Assignment  Agreement  was  executed  on 
August  3.  2001.  prior  to  the  effective 
date  of  the  Confirmation  Letter. 

Comment  date  October  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385.214)  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
ronsidered  b\  the  Commission  in 
lit'ttrrniniiii:  Hit  appropriate  action  to  be 
t.ikiTi,  ))!;!  will  not  serve  to  make 
protest, ints  ji.irties  to  the  proceeding. 
Any  pirsnn  wishing  to  become  a  party 
must  tilf  a  motion  to  inter\'ene.  Copies 
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of  this  filing  are  on  filp  with  the 
Cnmrnission  and  are  available  for  public 
inspection  Thi.s  filing  mav  also  h*' 
'.■iewpd  on  the  web  at  http:'/ 
wwiy.ferr.gnv  using  the  "RIMS'  link, 
selfct  "Dotkpt#"  and  follow  the 
instructions  (call  202-208-2222  for 
as.sistancp).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  .See.  18 
CFR  385.20mfdi(l)(iiil  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing  "  link. 

Linwood  .\  Watson.  |r., 

Actinii  Sri  Tf'lan, .  I 

;FR  Doc    01-248()J  Filed  10-3-01:  8:45  ami 

RLLING  CO0€  6717-01-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2539-003] 


I 


Erie  Boulevard  Hydropower  LP:  Notice 
of  Availability  of  Final  Environmental 
Assessment  i 

September  28.  2001. 

in  acrnrdance  with  the  National 
Knvironmental  Poiicv  .\c\  of  1969  and 
the  Federal  Energy  Regulatory 
('om  mission's  (Ciom  miss  ion's) 
regulations.  18  CFR  Part  <80  (Order  No. 
48b.  5z  PR  47a'J7).  the  Office  of  Energy 
Proiects  has  reviewed  the  application 
for  a  new  license  for  the  School  Street 
Project  located  in  Altfanv  and  Sardtoga 
counties.  New  York,  and  has  prepan-ii  i 
Final  Knvironmental  Assessment  (FF.A) 
for  the  project   In  the  FEA.  tlu- 
Commission's  staff  has  reviewed  the 
comments  on  its  November  20.  1446 
Draft  Environmental  Assessment  and 
analyzed  the  potential  environmental 
impacts  of  the  existing  prr)ject  The  FEA 
concludes  that  approval  of  the  project, 
with  appropriate  environmental 
protectif)n  or  enhancement  measures, 
would  not  constitute  a  ma)or  federal 
action  significant)  v  affecting  the  quality 
of  the  human  environment 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  and  Files 
Maintenance  Branch,  Room  2A  of  the 
Commission's  offices  at  888  First  Street. 
.NE..  Washington.  DC  20426  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  publu 
inspection  The  FEA  may  also  he 
viewed  on  the  web  at  http:// 
wwu-  ferc.gov  using  the  "RIMS'   link. 
select  'Docket*'"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


For  fiirther  information,  please 
contact  Timothv  !   W.'lch  at  (202)  219- 
2666. 

Linwood  .\.  VValson.  Ir., 

Acting  Secretary. 

(PR  D'lf    ni-248P3  Filed  10-3-01:  0:45  dinj 

BILLING  C00€  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Change  in 
Project  Boundary  and  Soliciting 
Comments.  Motions  To  Intervene,  and 
Protests 

.Septi'inDtT  ^^.  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection; 

a.  Application  Tvpe  Authorization  to 
exchange  certain  fioosa  River  Project.  H. 
Neely  Henrv  Development  lands  with 
the  City  of  Cadsden.  Alabama  and 
change  the  project  boundary  for  the 
development  of  a  home  improvement 
center  (Lowes  Building  Supplv  Store). 

b.  Project  No.  2146-092. 

c.  Date  Filed:  September  6.  2001 
d  Licensee  Alabama  Power 

Company. 

e.  Xante  of  Project:  Coosa  River 
Hydroelectric  Project. 

f  Location  On  the  Coosa  River  in 
Calhoun.  St.  Clair  and  Etowah  f  ounties. 
Alabama.  This  project  does  not  occupy 
any  federal  lands. 

g  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Ucensee  Contn<  t:  Mr  lim  Crew. 
Alabama  Powr  Company,  P.O.  Box 
2641.  Birmingham.  Alabama  35291. 
(20.5)  257-426.T 

i.  FEHC  C.ontart:  .\nv  r^uestions  on 
this  notice  should  be  addressed  to  lean 
Potvin,  jean.potvin@ferc.fed.us.  or  (202) 
219-0022 

j.  [leadline  for  filing  comments  and  or 
motions  October  24,  2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Mr.  David 
P  Bofrgers.  .Secretarv.  Federal  Eneigv 
Regulator.  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 
Copies  of  this  filing  are  on  file  with  the 
Commissi(jn  and  are  available  for  public 
inspection  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  38S.2001(aKl)(iii)  and  the 
instructions  nn  the  f^ommission's  web 
site  under  the  'e-Filing  "  link. 

k.  Description  of  Proposal:  This 
proposal  includes:  (1)  The  removal  of 
4.33  acres  from  project  lands  and  the 


addition  of  6.78  acres  to  the  project:  (2) 
fill  2.22  acres  of  wetlands  and  a  borrow 
pit  for  the  construction  of  this 
commercial  development:  (3)  fill 
material  will  be  discharged  into  the 
wetland  areas  to  increase  the  site 
elevation  by  approximately  2  feet:  (4) 
about  7,170  cubic  yards  of  commercially 
obtained  clean  sand-clay  material  will 
be  used  at  the  site:  and  (5)  mitigation  for 
the  proposal's  Impacts  includes  the 
placement  of  conservation  easements  on 
1.38  acres  of  on-site  wetlands  and  20 
acres  of  off-site  wetlands. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
at  888  First  Street,  NE.  Room  2A, 
Washington,  DC.  20426.  or  by  calling 
202-208-1371.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://v\'\vw. fere. gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  iir  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application 

0.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST  ".  OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
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Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r.. 

Artinii  Se-'Tf'Icin, 

!FR  Do(    01-24892  Filed  l(>-2-t)l,  8:4,t  ami 

BILLING  CODE  6717-01-P 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RT01 -99-000] 

Presentation  on  the  Benefits  of  a 
Combined  Norttieast  Regional 
Transmission;  Organization  Notice  of 
Presentation 

SeptPmber  28,  2001, 

Take  notice  that  Mirant  Corporation 
(Mirant)  will  present  a  study  prepared 
by  Energy  and  Environmental  Analysis 
Incorporated  of  Rosslyn.  Virginia,  on  the 
benefits  of  a  combined  Northeast  RTO, 
This  study  was  recently  published  in 
the  Sept.  1,  2001  issue  of  Public  Utilities 
Fortnightly, 

Mirant  will  present  the  study  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  Two  duplicate  sessions  are 
scheduled  for  Thursday.  October  4,  from 
1:30-3:30  in  the  Commission  Meeting 
Room,  and  Friday,  October  5,  from  9:30 
to  11:30  in  Rooms  3M-2A  &  B, 

All  interested  persons  are  invited  to 
attend,  although  seating  is  limited. 
Additional  information  about  the 
presentation  may  be  obtained  bv 
contacting  Jo  Tolley  at  (202)  208-1260, 

Linwood  A  Watson.  |i.. 

Acting  Snrvtan-. 

|FR  Do(    01-2489fi  Filed  lO-.i-Ol.  8  45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-ttte-Road 
Communications;  Public  Notice 

September  28.  2001, 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607(64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 


make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  to 
the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public ,  non-decisional  filf 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding 
Unless  the  Commission  detcrmme^  that 
the  prohibited  communic;ation  and  an\ 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  h"- 
considered  by  the  Commission  in 
reaching  its  cJecisinn   Parlies  to  a 
proceeding  may  seek  the  opportunit\  t(^ 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-rec  ord 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  theretn 
in  the  decisional  record   The 
Commission  will  grant  such  re(^upst•^ 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  ser%  e  the 
document  on  all  parlies  listed  on  the 
official  service  list  for  the  applirable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010 

Exempt  off-the-rec:ord 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding 
unless  the  communication  was  with  a 
cooperating  agency  as  described  b\  4f) 
CFR  1501.6,  made  under  18  CP'R 
385.2201(e)(l)(y) 

The  following  is  a  list  of  exempt  aiui 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary'  (Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  documents  mav  be 
viewed  on  the  web  at  http:// 
1%-Hiv.ferc.gov  using  the    RIMS    link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 

1.  Project  Nos  20-000,  2401-000   472- 

000,  8-17-01.  lohn  T  Ciangemi 

2.  Docket  No.  CPOl-22-000,  pt  al  .  M- 

21-01,  Gene  Fisher 

3.  Docket  No,  CP98-15O-000,  pt  al.. 

Patricia  A.  Kurkul 
4  Project  Nos   1975-000,  2061-000. 
2777-000,  9-24-01,  Susan 
Giannettino 

Linwood  A.  Watson,  fr.. 

Art:ng  Scrrvtan, 

|FR  DcM  ,  01-24894  Filed  10- .MM    8  4^.  am) 

BILLING  COOC  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7071-«) 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request:  Superfund 
Site  Evaluation  and  Hazard  Ranking 
System 

agency:  Environmental  Protection 

\,aen(  v  fEPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C, 
i.tO]  ft  seq],  this  document  announces 
that  tlie  following  Information 
C.olleclion  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval     Superfund  Site  Evaluation 
and  Hazard  Ranking  System,"  OMB 
Control  Number  2050-^)095:  expiring 
September  30  2001,  The  ICR  describes 
tilt  nature  of  \h*-  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  (Comments  must  be  submitted  on 
or  bt'fnri'  November  5,  2001, 
ADDRESSES;  Send  comments,  referencing 
EPA  iCR  No   1488  05  and  OMB  Control 
No  2050-0095  to  the  following 
addresses:  Sandv  Farmer,  U  S 
Km  irniimt'iital  Pritiv  tion  Agency, 
(  ( 'll>'(  timi  Str.iii'eK-"  Division  (Mail 
Co<i»>  2822),  1200  Pennsylvania  Avenue. 
N\V  Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory' 
,^ffalr'^  Offii  I'   if  Management  and 
Budget  (C)MBJ.  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW. 
Washington   DC  2nsrn 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  bv  phone  at  (202)  260-4901.  by 
e-mail  at  FurnuT  sandv^epa.gov,  or 
download  off  the  Internet  at  http:// 
^^^^^^  ppa.gov/irr  and  refer  to  EPA  ICR 
No,  1488,05  For  technical  questions 
about  the  ICR  contact  Randv  Hipf>en  at 
EPA  b\  phone  at  (703)  603^829  or  by 
e-mail  at  Hippen.randy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Tith'  Su})t>rfiiri(i  .St'c  i.\\  ,ii;;,ition  and 
Hazard  Kankint;  S\-ti  ii,    (  )\!;-.  (     ntrol 
No  205fM)OM5    LIA  ICK  ,\.)    i4hh,05) 
expiring  Scjitember  30.  2001,  This  is  a 
nn^uest  for  extension  of  a  currently 
dppr()\ed  collection. 

Abstract:  Section  105  of  the 
ComprflK'H'-ive  Environmental 
K(>^po^s(    t    impensation.  and  Liability 
\(  t  iCLRCL^,  1980  and  1986)  amends 
the  National  Oil  and  Hazardous 
Substani  es  (  ontingency  Plan  (NCP)  to 
iiK  lii(i<'  ( Titena  [irioritizing  releases 
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throughout  the  U.S.  before  undertaking 
remedial  action  at  uncontrolled 
hazardous  waste  sites.  The  Hazard 
Ranking  System  (HRS)  is  a  model  that 
is  used  to  evaluate  the  relative  threats  tu 
human  health  and-the  environment 
posed  by  actual  or  potential  releases  of 
hazardous  substances,  pollutants,  and 
contaminants.  The  HRS  criteria  take 
into  account  the  population  at  risk,  the 
hazard  potential  of  the  substances,  as 
well  as  the  potential  for  contamination 
of  drinking  water  supplies,  direct 
human  contact,  destruction  of  sensitive 
ecosystems,  damage  to  natural  resources 
affecting  the  human  food  chain, 
contamination  of  surface  water  used  for 
recreation  or  potable  water 
consumption,  and  contamination  of 
ambient  air 

Under  this  ICR,  the  States  will  apply 
the  HRS  by  identifying  and  classihing 
those  releases  that  warrant  further 
investigation.  The  information  collected 
under  this  ICR  is  required  to  help 
determine  whether  a  site  is  eligible  to  be 
included  on  the  National  Priorities  List 
(NPL).  Only  sites  on  the  NPL  are  eligible 
for  Superfund-financed  remedial 
actions.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  1 5 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
26,  2001;  no  comments  were  received 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  range  from  44  to  1,870 
hours  per  site  depending  on  how  far  a 
site  progresses  through  the  site 
assessment  process.  Sites  needing  Pre- 
CERCLIS  Screening  and  no  other 
Superfund  site  assessment  work  will 
require  an  average  of  44  hours  per  site. 
while  sites  progressing  though  all  of  the 
major  phases  of  the  site  assessment 
process  will  require  an  average  of  1,870 
hours  per  site.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency 
This  includes  the  time  needed  to  review- 
instructions;  develop,  acquire,  install. 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 


able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

Respondents/Affected  Entities:  States, 
Indian  Tribes,  and  U.S.  Territories 
performing  Superfund  site  evaluation 
activities. 

Estimated  Numtyer  of  Respondents: 
60. 

Frvcjucncy  of  Response:  One  time. 

Estimated  Total  Annual  Hour  Burden: 
230,533  hours. 

Estimated  Total  Annualized  Capital, 
O&Sf  Cost  Burden  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1488.05  and 
OMB  Control  No  2050-0095  in  any 
correspondence 

Dated:  .September  24.  2001. 
Oscar  Morales, 

Director,  Collection  !>trntf^ies  D/i/s/on 
!FR  Doc.  01-24898  Filed  10-3-01;  8:45  amj 

BILLING  COOe  6560-50- P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7071-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Submission  for  OMB  Review; 
Comment  Request;  Reporting  and 
Recordlceeping  Requirements  Under 
ERA'S  Natural  Gas  STAR  Program 

agency:  Environmental  Protection 
.Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq  ].  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
"Reporting  and  Recordkeeping 
Requirements  under  EPA's  Natural  Gas 
STAR  Program.'  OMB  Control  Number 
1736.03.  and  expiration  date  September 
30.  2004  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  (Comments  must  be  submitted  on 
or  before  November  5.  2001. 


ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1736.03  and  OMB  Control 
No.  2060-0328,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  28221,1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460:  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
e-Mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1736.03.  For  technical  questions 
about  the  ICR  contact  Paul  M.  Gunning 
at  202-564-9736  or 
gunning.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Recordkeeping  and  Reporting 
Requirements  under  EPA's  Natural  Gas 
STAR  Program."  (OMB  Control  No. 
2060-0328;  EPA  ICR  No.  1736.03) 
expiring  September  30.  2001.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Natural  Gas  STAR  is  an 
EPA-sponsored,  voluntary  program  that 
encourages  natural  gas  companies  to 
adopt  cost  effective  methods  for 
reducing  methane  emissions.  Natural 
Gas  STAR  Partners  agree  to  implement 
cost  effective  Best  Management 
Practices  (BMPs),  which  will  both  save 
participants  money  and  improve  the 
protection  of  the  environment.  EPA 
needs  to  collect  information  to  establish 
program  participation  and  to  obtain 
general  information  on  new  Natural  Gas 
STAR  Partners.  EPA  also  uses  the 
information  collection  to  evaluate  a 
Partner's  progress  and  performance, 
assess  overall  program  results,  and  to 
develop  technical  materials  to  facilitate 
implementation.  Participation  in  the 
Natural  Gas  STAR  program  is  voluntary. 

Natural  Gas  STAR  Partners  may 
designate  information  submitted  under 
this  ICR  as  confidential  business 
information.  EPA  will  treat  all  such 
information  as  confidential  business 
information  and  will  not  make  the 
company  or  agency-specific  information 
collected  under  this  ICR  available  to  the 
general  public.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  notice  required  under  5  CFR 
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1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  May  29,  2001,  (66  FR  29126).  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  41  hours  per 
facility.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/operators  of  natural  gas  plants. 

Estimated  Number  of  Respondents: 
98. 

Frequency  of  Response:  120. 

Estimated  Total  Annual  Hour  Burden: 
4,059  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  and  Maintenance  Cost 
Burden:  $480. 

Send  comments  on  the  Agencvs  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1736.03  and 
0MB  Control  No. 2060-0328  in  any 
correspondence. 

Dated:  September  24,  2001. 
Oscar  Morales, 

Director.  Collfrtion  Stmtpgifs  Dnision. 
|FR  Do(  .  01-24899  Filed  10-3-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7074-3] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  as  amended. 


42  U.S.C.  7413(g),  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in 
American  Portland  Cement  Alliance  v 
lis.  Environmental  Protection  Agency. 
No.  99-1322  (D.C.  Cir).  This  case 
concerns  a  challenge  to  the  rule  entitled 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Portland  Cement 
Manufacturing  Industr\-,  published  in 
the  Federal  Register  at  64  FR  31898  (in 
June  14.  1999.  The  proposed  settlemnnt 
provides  that  EPA  will  propose 
revisions  to  the  rule  that  would  amend 
some  of  the  provisions  which 
implement  the  omission  standards,  and 
that  EPA  will  make  certain  interpretive 
clarifications  regarding  the  rules 
applicability. 

For  a  period  of  thirty  (30)  davs 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question  EPA 
or  the  Department  of  lustice  mav 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran.  (202) 
564-5566.  Written  comments  should  be 
sent  to  Steven  Silverman.  Office  of 
General  Counsel  (2366A).  U  S 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW  . 
Washington.  DC  20460.  and  must  be 
submitted  on  or  before  November  5. 
2001. 

Dated:  September  2b,  2001. 
Alan  W.  Eckert, 

Assnciatf  Cifneml  Counsrl 

IFRDoc    01-24906  Filed  1O-3-01;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7074-4] 

Clean  Air  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  contracted  with  The 
Bionetics  Corporation  to  provide 
assistance  in  the  enforcement  of 
regulatory  requirements  under  the  Clean 
Air  Act,  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recoverv 
Act,  and  the  Toxic  Sub.stances  Controj 
Act.  from  May  30,  2001,  until  May  31, 


2006  The  Bionetics  Corporation  has 
been  authorized  to  have  access  to 
information  submitted  to  EPA  under 
these  statutes  that  may  be  claimed  and 
determined  to  be  r  nnfidential  business 
information 

DATES:  This  notice  is  effective  October 

4    2001 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Riiske.  En\  ironmental  Scientist,  USEPA. 
\1di)  Code  (2242A).  1200  Pennsylvania 
Avenue,  NW  ,  Washington,  DC  20460. 
Telephone   (202)  564-1033.  Fax:  (202) 
564-1024   Internet  mail  address: 
ruske.  ross^epamail.epa  gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

authorized  dness  lur  I'hi.:  Bionetics 
Corporation  ("Bionetics"),  a  contractor. 
to  information  submitted  to  the  EPA 
under  the  Clean  Air  Act.  the  Clean 
Water  Act.  the  Resource  Conservation 
and  Recovery  Act.  and  the  Toxic 
Substances  Control  Act.  Some  of  this 
information  may  be  claimed  and 
determined  to  be  confidential  business 
information  ("CBI").  The  EPA  contract 
number  is  68-W-O1-035 

The  Bionetics  corporate  address  is: 
The  Bionetics  Corporation,  11833  Canon 
Boulevard,  Suite  #100  Newport  News, 
VA  23606 

Under  the  rontrat  t,  Bionetics 
provides  enfort  emen!  support  to  the  Air 
Enforcement  Division  Office  of 
Regulatory  Enforcement,  Office  of 
Enforcement  and  Compliance  Assurance 
in  a  number  of  activities  pnmaril; 
related  to  the  Clean  Air  Act  The 
contractor  may  also  be  called  upon  to 
[irovide  support  to  other  EP.^  offices 
under  the  other  statutes  The  activities 
in  which  Bionetics  provides 
enforcement  support  mt  lude  hut  are 
not  limited  to 

Inspections  and  audits  of  facilities 
that  produce,  import,  store,  transport, 
dispense  or  analyze  motor  vehicle  fuel; 
and, 

Inspections  and  audits  of  facilities 
that  produce,  distribute,  sell  or  repair 
motor  vehicles,  motor  vehicle  engines, 
or  non-road  engines. 

The  type  of  information  that  may  be 
iiis(  losed  includes,  but  are  not  limited 
to  R(H:ords  related  to  the  production, 
importation  distribution,  sale,  storage. 
testing  and  transportation  of  gasoline, 
k^asoline  lilendstocks,  diesel  fuel,  diesel 
fuel  blendstocks,  and  detergent 
additives;  and  rec;ords  related  to  the 
manufacture,  importation,  emission 
(  ertification.  emission  testing,  emission 
control  warranty,  repair,  modification 
and  fueling  of  motor  vehicles,  motor 
vehicle  engines,  non-road  mobile  source 
engines,  and  stationar\-  source  engines, 

it  is  necessary  fur  Bionetics  to  have 
access  to  these  records  in  order  to 
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prepare  reports  that  EPA  uses  to 
evaluate  whether  regulated  parties  are 
in  compliance  with  applicable 
regulatorv  requirements  under  the  above 
listed  statutes.  Bionetics  mav  be  assisted 
in  these  activities  b\-  a  subcontractor. 
Patterson  &  Associates  of  Houston, 
Texas,  working  under  Bionetics 
subcontract  No.  017-001 

In  accordance  with  40  CFR 
2.30Uh)(2).  EPA  has  determined  that 
disclosure  of  confidential  business 
information  to  Bionetics  and  its 
subcontractor  is  necessary  for  these 
entities  to  cany  out  t_he  work  required 
bv  this  contract  EPA  is  issuing  this 
notice  to  inform  all  submitters  of 
information  to  the  EPA  under  the  Clean 
Air  Act.  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recoven, 
Act,  and  the  Toxic  Substances  Control 
Act.  that  EPA  may  allow  access  to  CBl 
contained  in  such  submittals  to 
Bionetics  and  their  subcontractor  as 
necessarv  to  carry  out  work  under  this 
contract.  Disclosure  of  CBI  under  this 
contract  mav  continue  until  May  31. 
2006 

As  required  by  40  CFR  2.301(h)(2l,  the 
Bionetics  contract  includes  provisions 
to  assure  the  appropriate  treatment  of 
CBI  disclosed  to  contractors  and 
subcontractors.  Similar  requirements  are 
contained  under  40  CFR  2  302(h).  40 
CFR  2.305(h).  and  40  CFR  2  306(j),  for 
the  Clean  Water  Act,  the  Resource 
Conservation  and  Recover.  Act.  and  the 
Toxic  Substances  Control  Act. 
respectively.  The  notice  is  intended  to 
meet  the  requirements  of  these 
regulations  as  well. 

Dated   September  28,  2001 
Bruce  C.  Buckheit, 
Director.  Air  Enforcement  Division. 
\VR  Dof    01-24908  FiU'd  10-i-Ol;  8:45  am] 
BtLUNG  cooc  ssety-io-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OEH0010:FRL  6723-3] 


Office  of  Environmental  Information; 
Draft  Data  Standard  for  Exchange  of 
Environmental  Permitting  Information 
and  Draft  Data  Standard  for  Exchange 
of  Enforcement  and  Compliance 
Information 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  information 

availability  and  request  for  comments. 

SUMMARY:  Notice  of  availability  is 
hereby  given  for  a  45-day  public 
comment  period  on  two  draft  data 
standards:  Permitting  Data  Standard. 


and.  Enforcement  and  Compliance  Data 
Standard  These  draft  standards  consist 
of  a  list  of  data  elements,  definitions  for 
these  elements,  notes  and  explanatorv' 
preamble  language.  The  draft  standards 
were  developed  by  the  partnership 
efforts  of  States,  Indian  Tribes  and  the 
Envinmmenfdl  Protection  Agency  (EPA) 
participating  in  the  Environmental  Data 
Standards  Council  (EDSC:),  The  EDSC  ' 
convened  Action  Teams  consisting  of 
representatives  from  EPA.  States  and 
Tribes  to  develop  these  core  sets  of  data 
elements  to  facilitate  the  sharing  of 
information  regarding  environmental 
permitting  and  enforcement  and 
compliance  activities.  The  EPA  and  the 
EDSC  invite  comment  on  these 
standards  from  States,  EPA  and  Tribes 
and  database  managers  in  the  public 
,^nd  private  sectors  and  the  general 
public  with  interest  in  development  and 
use  of  environmental  program 
permitting  and  enforcement  and 
compliance  data. 

DATES:  Comments  must  be  submitted  on 
or  before  November  19,  2001. 

ADDRESSES:  Electronic  Access  and 
Filing  of  Comments — You  may  view  and 
download  the  draft  data  standards  and 
related  explanatorv  material  at  the  EDSC 
Website  at:  /iftp// vwvM.epa.gov/ec/sc/ in 
the  area  of  the  site  marked 

.Armouncements".  The  draft  data 
standards  can  also  be  viewed  and 
downloaded  at  the  EPA  Environmental 
Data  Registrv'  (EDR)  at  http:// 
vvmv  ppa  gov/edr/  in  the  area  of  the  site 
marked    Data  Standards"  Or  for  those 
with  [)assword  access,  at  the  WISER 
portion  of  the  State/EPA  Website  at: 
http://www.sso.  org/ecos/wiser/ 

You  mav  submit  comments  via 
electronic  mail  (e-mail)  to  William 
Sonntag  {sonntag  willi(im®epa.gov)  as  a 
WordPerfect  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  mav  also  be 
mailed'to:  OEI  Docket:  USEPA,  401  M. 
Street  SW  Washington,  DC.  20460. 
Docket  Number:  ()E1-10010:FRL  6723- 
3.  If  vou  require  a  paper  copy  be  sent 
to  you,  vou  must  contact  the  OEI 
Docket:'USEPA,  401  M.  Street,  SW, 
Washington.  DC.  20460,  Docket 
Number:  OEI-10010:FRL  6723-3, 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  concerning 
todav's  Notice  you  may  contact:  William 
A  Sonntag.  Office  of  Environmental 
information.  Office  of  Information 
Collection,  MC-2822,  U,S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington 
DC  20460  (202  260-0633). 

SUPPLEMENTARY  INFORMATION: 


I.  Environmental  Data  Standards 
Council  (EDSC)  Background 

Data  sharing  has  become  an 
increasingly  important  aspect  of  sound 
environmental  management.  States, 
Tribes  and  the  Environmental 
Protection  Agency  (EPA)  together  face 
the  critical  challenge  of  sharing 
information  among  themselves  and  with 
their  respective  stakeholders  and  public. 
Fundamental  to  the  seamless  exchange 
of  data  are  data  standards.  Data 
standards  help  improve  the  ability  of 
partners  (internal  and  external)  to 
exchange  data  efficiently  and  accurately 
and  also  assist  secondary  users  of  data 
to  understand,  interpret,  and  use  data 
appropriately.  Recognition  of  the  need 
for  EPA,  States  and  Tribes  to  develop 
and  agree  upon  data  standards  for 
environmentaHilformation  sharing  has 
lead  to  the  creation  of  the 
Environmental  Data  Standards  Council 
(EDSC).  Data  standards  are  documented 
agreements  on  formats  and  definitions 
of  data  elements.  Standards  will  be 
developed  only  when  there  is  an 
environmental  management  business 
reason. 

The  EDSC's  mission  is  to  promote  the 
efficient  sharing  of  environmental 
information  between  EPA,  States,  Tribes 
and  other  parties  through  the 
development  of  data  standards.  The 
EDSC  identified  permitting,  and 
enforcement  and  compliance  as  areas  of 
information  for  which  having  standards 
will  create  value  to  all  interested 
parties.  An  Action  Team  deliberation 
process  bringing  together  State,  EPA  and 
Tribal  parties  began  in  August  2000  for 
these  two  standards  areas.  Draft 
standards  were  delivered  to  the  EDSC 
for  consideration  in  June  2001  and 
approved  for  initiation  of  this  45-day 
public  comment  period  in  September 
2001. 

After  the  comment  period  announced 
in  this  Notice,  the  EDSC  and  its  Action 
Teams  will  review  comments  received 
and  make  appropriate  modifications. 
The  EDSC  will  then  consider  and 
approve  of  these  data  standards  as 
appropriate.  EDSC  approval  does  not 
bind  an  individual  agency  to  using  a 
standard.  It  will  be  up  to  the  individual 
agency  to  determine  if,  when,  and  how 
it  might  use  a  standard  developed  under 
the  auspices  of  the  EDSC.  It  will  be  the 
intent  of  EPA  to  adopt  and  implement 
the  consistent  use  of  EDSC-approved 
standards  in  its  information  systems  and 
programs. 

II.  Enforcement  &  Compliance  Draft 
Data  Standard  Background 

The  Environmental  Data  Standards 
Council  (EDSC)  chartered  the 
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Enforcement  and  Compliance  Data 
Standard  Action  Team  to  identify  and 
define  the  major  areas  of  enforcement 
and  compUance  information,  and  to 
develop  a  data  standard  that  could  be 
used  for  the  exchange  of  data  among 
environmental  agencies  and  other 
entities.  The  purpose  of  the  standard  is 
to  provide  a  common  vocabulary  or 
lexicon,  so  that  information  about 
functionally  similar  activities  and/or 
instruments  can  be  shared.  The 
proposed  standard  focuses  on  core 
information  common  across  most 
program  areas.  The  draft  standard  is  not 
intended  to  constrain  what  information 
an  agency  chooses  to  collect,  nor  does 
it  constitute  a  reporting  requirement.  It 
merely  defines  a  standardized  way  to 
organize  and  exchange  key  information 
if  agencies  choose  to  exchange  that 
information. 

The  draft  Enforcement/Compliance 
Data  Standard,  contains  (1)  the 
enforcement  data  element  matrix.  (2)  the 
compliance  assistance  data  element 
matrix,  and  (3)  conunonly  used 
enforcement  emd  compliance 
terminology.  It  is  important  to  note  that 
the  compliance  assistance  data  element 
matrix  is  presented  as  separate  and 
distinct  from  the  enforcement  data 
element  matrix/standard.  The 
compliance  assistance  data  element 
matrix  deals  with  an  area  of  information 
that  is  not  currently,  routinely 
exchanged.  It  does  not  have  a  basis  in 
long  established  practice  and  program  to 
program  data  exchange.  It  is  included 
for  comment  in  the  Notice  as  a  way  to 
receive  State  and  other  data  exchange 
partner  reaction  to  its  form  and  impact 
on  systems  as  an  area  of  potential  new 
data  exchange.  Please  see  the  additional 
discussion  of  this  matter  found  in  the 
materials  at  the  websites  referenced 
above. 

III.  Permitting  Data  Standard 

The  EDSC  chartered  the  Permitting 
Data  Standard  Action  Team  to  identifv' 
and  define  the  major  areas  of  permitting 
information  and  to  develop  a  data 
standard  that  could  be  used  for  the 
exchange  of  permitting  data  among 
environmental  agencies  and  other 
entities  The  proposed  Permit  Data 
Standard  is  not  intended  to  be  a  system 
design  or  to  cover  every  detail  of 
permitting  data  that  are  currently 
exchanged  or  managed;  instead,  it 
focuses  on  core  information  common 
across  most  progremi  areas  and 
organizations.  The  draft  standard  is  not 
intended  to  constrain  what  information 
an  agency  chooses  to  collect,  nor  does 
it  constitute  a  reporting  requirement.  It 
merely  defines  a  standardized  way  to 
organize  and  exchange  key  information 


if  agencies  choose  to  exchange  that 
information. 

This  standard  is  designed  to  provide 
simple,  high-level  information  that 
includes  core  data  sufficient  to  identify 
a  permit,  as  well  as  some  information  on 
administrative  status  and  histor\'.  that  i.*. 
common  across  most  organizations  and 
programs.  The  standard  does  not 
contain  more  detailed  information  that 
is  program  specific.  Standardization  of 
this  program  specific  data  should  be 
accomplished  via  the  development  of 
program-specific  standards  (consistent 
with  this  overall  standard)  and/or  the 
development  of  Data  Exchange 
Templates  between  information 
exchange  partners.  A  "permit"  is  a 
permit,  authorization,  license,  or 
equivalent  used  to  implement  the 
requirements  of  an  environmental 
regulation.  A  permit  is  issued  to  an 
individual  or  organization  and  typically 
specifies  pollutant  discharge  limits  or 
operating  procedures. 

m.  Review  of  Draf)  Standards  To  Date 

These  draft  standards  have  received 
significant  input  through  the 
representatives  from  EPA  program. 
States  and  Tribal  organizations  serving 
on  the  development  Action  Teams.  In 
addition,  the  preliminary  versions  of  iHp 
draft  standards  have  been  reviewed  b_\ 
State  and  EPA  programs  managers  in 
May  and  lune  2001   EDSC  members 
have  also  reviewed  and  recommended 
these  draft  standards  for  this  publii 
comment  process 

Dated:  September  28,  2001 
Mark  Luttner. 

Dircctnr.  Offici-  of  Information  Collection, 
Offirt'  of Einironmfntal  Information. 
IKK  U<H    (U-24W7  Filed  10-3-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7069-9] 

Amendment  to  Proposed 
Administrative  Cashout  Settlement 
Under  Section  122(g)  ql  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  In  Re:  Beede  Waste  Oil  Superfund 
Site,  Plaistow,  NH 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  amendment  to 
proposed  administrative  settlement  and 
request  for  public  comment 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liabilitv  Act.  as 
amended,  42  I'  ,S  C  '^b22(i).  notice  is 
hereby  given  of  an  amendment  to  the 
proposed  administrative  settlement  for 
rero\'ers  of  past  And  pi'iici  ti'ii  future 
response  costs  concerning:  Mn   Beede 
Waste  Oil  Superfund  Site  .n  I'laistow. 
New  Hampshire  with  the  settling  parties 
listed  in  the  .Supplementary'  Information 
portion  of  this  notice.  A  notice  for 
publir  comment  lor  the  proposed 
administrative  settlement,  which  is 
embodied  in  a  CF.RCLA  section  122(g) 
Administrati\-f  Order  on  Consent 
(".^OC"),  was  published  in  the  Federal 
Register  on  September  13,  2001 
(Volume  66,  Number  178)  (66  FR 
47670)  This  amendment  is  to  add  three 
additional  settling  parties  listed  in  the 
Supplementary  Information  portion  of 
this  notice  and  to  amend  the  aggregate 
total  to  approximately  $1,662,814.40. 
For  thirty  I'M)]  davs  following  the  date 
of  publication  of  this  amendment,  the 
EPA  will  receive  written  comments 
relating  to  this  amended  notice  of 
stUllement  The  FP,^  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  (  omments  reteived  di.stlose  facts  or 
(  nnsiderations  which  indicate  that  the 
settlement  is  inappropriate,  improper. 
or  inadequate  Thn  EPA  s  response  to 
any  corrtments  received  will  be  available 
for  public  inspt'(  tn;;  .i*  th<  F".\  Records 
Center,  1  Congress  Sticet    Hi'-ton.  MA 
02114-2023  (Telephone  Number:  617- 
918-14401 

DATES:  ( inniiiients  must  be  submitted  on 
or  before  November  5.  2001. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Records  Center,  1  Congress  Street, 
Boston,  MA  02114-2023.  Please  call 
617-918-1440  to  schedule  an 
appointment   A  copy  of  the  proposed 
settlement  may  be  obtained  from  Kristin 
Balzano,  U.S.  Environmental  Protection 
Agencv.  Region  I,  1  Congress  Street 
Suite  1100  (SES),  Boston,  MA  02114- 
2023  (Telephone  \\m\\,<-\    •  "  '-91&- 
1772)  Ckmiments  should  reUirence  the 
Beede  Waste  Oil  Superfund  Site  in 
Plrfistow,  New  Hampshire  and  EPA 
Do(  ket  No  CERCI^-1-2001-0041  and 
should  be  addressed  to  Kri^t.ii  H.iizano. 
V  S  En\ironmental  Protection  Agency. 
Region  I,  1  (on^res^  Street.  Suite  1100 
(SES),  Boston,  M.^  021  14-202  < 
FOR  FURTHER  INFORMATtON  CONTACT: 
Cind\'  Lewis,  l'  ,S  Fn\  imnmental 
Protection  .*\gen(  \    Kt'gicn  I.  1  C-ongress 
Street.  Suite  1100  ISESj,  Boston.  MA 
02 11 4-2023  (Telephone  Number:  617- 
918-1889) 

SUPPLEMENTARY  INFORMATION;  Iht 
following  is  a  list  of  the  additional 
settling  parties  D&Z  .^utn  Repair  East 


50646 


I 
Federal  Register/ Vol.  66,  No.  193 /Thursday,  October  4.  2001 /Notices 


Deny  Garage  Inc  d/b'  a  Dave  Allen 
Lincoln- MercuiA.  and  Sorco 
Corporation. 

Datpd   Spp'-rnber  :5,  2001 
Richard  Cavagnero. 

Deputy  Director.  Office  of  Site  Remediation 
and  Restomtion.  Region  I 
'FR  Do<    01-2484"  Filed  10-3-01:  8:43  ami 
aiUJNG  COO€  6560-50-P  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7071-9] 


I 


Notice  of  Proposed  NPDES  General 
Permit  for  Egg  Production  Operations 
in  New  {Mexico,  Oidahoma,  and  on 
Indian  {.ands  in  New  lAexico  and 
Oklahoma  NMG800000  and 
OKG800000 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

action:  Notice  of  draft  NPDES  general 

permits 

SUMMARY:  EPA  Region  6  is  proposing  to 
issue  a  general  NTDES  permit  regulating 
discharges,  or  potential  discharges,  from 
egg  production  operations  lEPO-^i  The 
United  Egg  Producers  iTTP).  a  farmer 
cooperative  that  represents  eg^ 
producers  nationwide,  has  entered  into 
an  XL  project  agreement  with  EP.\  This 
XL  project  will  allow  eligible  EPOs  to 
obtain  permit  coverage  under  a  general 
permit,  as  an  incentive  for  the  industr,  s 
large  producers  to  maintain 
environmentally  superior  facilities,  if 
they  implement  a  multi-media 
envirorunental  management  svstem 
(EMS).  .\n  EMS  controls  a  rangf^  'jf 
significant  environmental  impacts 
including  those  not  subject  to  regulation 
under  the  Clean  Water  Act.  such  as  odor 
and  pest  control   Facilities  that  do  not 
continue  to  comply  with  their  een>>ral 
permit  or  do  not  adequately  implement 
their  EMS  could  be  required  to  obtain 
individual  NTDES  permits  The  project 
also  includes  a  third-party  auditing 
component  and  on-farm  management 
practices  most  likely  to  result  in 
supenor  environmental  performance. 
Each  facility's  EMS  will  be  required  to 
pass  the  independent  ihird-party  audit 
before  the  facility  can  applv  for  coverage 
under  the  general  permit 
DATES:  Comments  on  this  proposed 
permit  must  be  submitted  bv  December 
3.2001 

ADDRESSES:  Comments  on  this  proposed 
permit  should  be  sent  to  the  Regional 
Administrator.  EPA  Region  6.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733 
FOR  FURTHER  INFORMATKDN  CONTACT:  Ms 
Diane  Smith.  EPA  Region  6.  1445  Ross 


Avenue.  Dallas.  Texas  75202-2733. 
telephone  (214)  B6.5-2145  Copies  of  the 
complete  fact  sheet  and  proposed 
permit  may  be  obtained  from  Ms.  Smith. 
The  fact  sheet  and  proposed  permit  can 
also  be  found  on  the  Internet  at  http:// 
^\^\^^^. epa.gov/earth  1  r6/6iyq/ 6wq.htm.  In 
addition,  the  current  administrative 
record  on  the  proposal  is  available  for 
examination  at  the  Region's  Dallas 
offices  during  normal  working  hours 
after  providing  Ms  Smith  24  hours 
advanced  notice. 

Public  Meetings 

Public  meetings  on  the  proposed 
permit  will  be  held  at  the  locations 
listed  below.  The  public  meetings  will 
include  a  presentation  on  the  draft 
permit  and  a  question  and  answer 
session.  Written,  but  not  oral,  comments 
for  the  official  permit  record  will  be 
accepted  at  the  public  meetings. 

Albuquerque,  NM:  November  1,  2001.  7 
p.m.  at  the  Albuquerque  Technical 
Vocational  Institute  Workforce 
Training  Center.  Conference  Room 
106.  5600  Eagle  Rock  Ave.  NE. 
Albuquerque.  NM  87113 

Oklahoma  Citv.  OK:  November  7.  2001. 
~  p  m.  at  the  Metro  Tech  Business 
Conference  Center.  Big  Dipper 
Conference  Room,  1900  Springlake 
Drive,  Oklahoma  City.  OK  73 1 1 1 

Public  Hearings 

EP.-\  has  not  scheduled  any  public 
hearings  to  receive  public  comment 
concerning  today's  proposal  All 
persons  will  continue  to  have  the  right 
to  provide  written  comments  at  any 
time  during  the  publu,  comment  period. 
However,  interested  persons  may 
request  a  public  hearing  pursuant  to  40 
CFR  124  12  concerning  the  proposed 
permit  Requests  for  a  public  hearing 
must  be  sent  or  delnered  in  writing  to 
the  same  address  as  provided  above  for 
public  comments  prior  to  the  close  of 
the  comment  period   Requests  for  a 
public  hearing  must  state  the  nature  of 
the  issues  proposed  to  be  raised  in  the 
hearing.  Pursuarii,to  40  CFR  124.12. 
EP.A  shall  hold  a  public  hearing  if  it 
finds  on  the  basis  of  requests,  a 
significant  degree  of  public  interest  in 
the  proposed  permit   If  EPA  decides  to 
hold  a  publu  hearing,  a  public  notice  of 
the  date,  time  and  place  of  the  hearing 
will  be  made  at  least  30  days  prior  to  the 
hearing.  .\ny  person  may  provide 
written  or  oral  statements  and  data 
pertaining  to  the  proposed  permit  at  the 
public  hearing. 

SUPPLEMENTARY  INFORMATION:  Regulated 

categories  and  entities  include: 


Category 


Examples  of  regulated  enti- 
ties 


Industry  Operators  of  egg  production 

operations 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now- 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  part  I, 
section  A.l  of  this  permit.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section 

Section  301(a)  of  the  Clean  Water  Act 
(CWA  or  the  Act),  33  U.S.C.  1311ia). 
makes  it  unlawful  to  discharge 
pollutants  to  waters  of  the  United  States 
in  the  absence  of  authorizing  permits. 
CWA  section  402,  33  U.S.C.  1342. 
authorizes  EPA  to  issue  National 
Discharge  Elimination  System  (NTDES) 
permits  allowing  discharges  on 
condition  they  will  meet  certain 
requirements,  including  CWA  sections 
301.  304,  and  401  (33  U.S.C.  1331.  1314 
and  1341).  Those  statutory  provisions 
require  that  NPDES  permits  include 
effluent  limitations  requiring  that 
authorized  discharges:  (1)  meet 
standards  reflecting  levels  of 
technological  capability,  (2)  comply 
with  EPA-approved  state  water  quality 
standards  and  (3)  comply  with  other 
state  requirements  adopted  under 
authority  retained  by  states  under  CWA 
510.  33  U.S.C.  1370.' 

A.  National  Technology  Guidelines 

National  guidelines  establishing  Best 
Available  Technology  (BAT)  and  New- 
Source  Performance  Standards  have 
been  promulgated  for  certain  sizes  and 
types  of  facilities  in  the  Feedlots  Point 
Source  Category-  and  are  codified  at  40 
CFR  part  412.  For  laying  hen  operations, 
these  guidelines  apply  to  facilities 
having  the  capacity  for  100.000  or  more 
laying  hens  when  the  facility  has 
unlimited  continuous  flow  watering 
systems,  and  facilities  having  the 
capacity-  for  30.000  or  more  laying  hens 
when  the  facility  has  liquid  manure 
handling  systems.  The  facilities 
potentially  eligible  to  participate  in  this 
XL  project  have  neither  unlimited 
continuous  flow  watering  systems  nor 
liquid  manure  handling  systems.  These 
facilities  have  dry  manure  storage  and 
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handling  systems  and  do  not  use 
unlimited  continuous  flow  watering 
systems.  There  are.  therefore,  no 
guidelines  establishing  BAT  and  New 
Source  Performance  Standards  for  the 
facilities  potentially  eligible  for 
participation  in  this  XL  project,  so  these 
facilities  will  not  meet  the  definition  of 
new  source  in  40  CFR  122.2. 

B.  Project  XL 

Project  XL.  which  stands  for 
"excellence  and  Leadership."  is  a 
national  initiative  that  tests  innovative 
ways  of  achieving  better  and  more  cost- 
effective  public  health  and 
environmental  protection.  The 
information  and  lessons  learned  from 
Project  XL  are  being  used  to  assist  EPA 
in  redesigning  its  current  regulator\-  and 
policy-setting  approaches.  Project  XL 
encourages  testing  of  cleaner,  cheaper, 
and  smarter  ways  to  attain 
environmental  results  superior  to  those 
achieved  under  current  regulations  and 
policies,  in  conjunction  with  greater 
accountability  to  stakeholders,  it  is  vital 
that  each  project  tests  new  ideas  with 
the  potential  for  wide  application  and 
broad  environmental  benefits 

C.  United  Egg  Producers  XL  Pro|ec1 

The  United  Egg  Producers  (UEP).  a 
farmer  cooperative  that  represents  egg 
producers  nationwide,  has  entered  into 
an  XL  project  agreement  with  EP.-\  tn 
provide  a  comprehensi\e  program  tn 
bring  egg-producing  facilities  under 
NPDES  permits  faster,  and  help 
participating  egg-produring  facilities 
achieve  superior  pn\ironmental 
performance  by  implementing  an 
environmental  management  system 
(EMS).  This  XL  project  allows  these 
facilities  to  obtain  permit  coverage 
under  a  less  costly  and  comple.x 
mechanism;  i.e..  a  general  permit  and  an 
EMS-based  program  tailored  to  the 
needs  of  the  egg-laving  industr>  .  as  an 
incentive  for  the  industiy's  large 
producers  to  maintain  environmentally 
superior  facilities  and  practices. 
Facilities  that  do  not  continue  to 
comply  with  their  general  permit  or  do 
not  adequately  implement  their  EM,S 
could  be  required  to  obtain  individual 
NPDES  permits.  This  project  was 
developed  by  a  workgroup  comprised  of 
EPA.  UEP  members,  several  states,  non- 
governmental organizations,  and  US. 
Department  of  Agriculture.  The  XL 
project  final  agreement  was  signed  on 
October  25.  2000. 

The  XL  project  agreement  requires 
participating  facilities  not  only  to 
comply  with  the  terms  of  an  NPDES 
general  permit,  but  also  to  implement  a 
multi-media  EMS  that  controls  a  range 
of  significant  environmental  impacts 


including  those  not  subject  to  regulation 
under  the  Clean  Water  Act.  such  a,s  odor 
and  pest  control.  The  projerl  also 
includes  a  third-party  audit)ng 
component  and  on-farm  managem»'nt 
practices  most  likely  to  result  in 
superior  environmental  performaiu  e. 
Each  facility's  EMS  will  be  required  to 
pass  the  independent  third-parly  audit 
before  the  facility  can  applv  for  coverage 
under  the  general  permit   Infnnnation 
on  audit  results  will  be  provided  to  the 
appropriate  regulatory  authorities  and 
will  be  available  to  local  stakeholders. 
Ongoing  audits  will  be  conducted  to 
ensure  continuing  implementation  nf 
the  EMS.  and  audit  results  will  h<- 
available  to  the  public 

D.  Requirements  for  Obtaining 
Coverage 

Owners' operators  of  EPOs  seeking  tn 
be  covered  bv  the  permit  general  permit 
must  submit;  ( 1)  .A  notice  of  in1t-nl  (NOI) 
to  be  covered  bv  this  permit;  \2: 
evidence  that  the  EPC)  has  de\  eloped 
and  implemented  an  EMS  '(insistent 
with  the  guidelines  set  forth  in  the 
permit;  (3)  the  results  of  a  successful 
audit  conducted  bv  an  independent 
third  party  for  the  purpose  of  appiving 
for  this  permit;  and  (4)  exidenre  th.it  the 
EPO  Has  placed  a  notice  in  the  local 
newspaper  that  indicates  the  EPO  has 
passed  the  audit  and  intends  to  submit 
the  NOI.  has  sent  the  notice  directly  to 
local  stakeholders,  and  has  established 
a  point  of  contact  at  the  facilit\  for 
public  inquiries  Owners  operators  of 
new  EP(3s  must  submit  an  NOI,  have  a 
complete  comprehensive  nutrient 
management  plan  (CNMP)  and  dn  EMS 
180  days  prior  to  t  limnient  emenl  of 
operation 

E.  Egg  Producing  Operations  Not 
Eligible  for  Coverage 

The  following  EPOs  are  not  »'licible 
for  coverage  under  this  NPDl.S  ^I'lieral 
permit 

1.  EPOs  that  ha\e  failed  an  audit  by 
an  independent  third  partv  or  been 
notified  bv  EP.-\  to  a|)pl\  for  an 
individual  NPDES  permit 

2  EPOs  that  have  bf'en  notified  b\ 
EPA  that  they  are  ineligible  for  coverage 
because  of  a  past  history  of  non- 
compliance. 

3,  New  and/or  significantly  expanding 
EPOs  that  apply  manure  and/or 
wastewater  to  lands  that  are  adjacent  to 
bodies  that  are  listed  under  the  Clean 
Water  Act.  section  303(d),  as  impaired 
due  to  inadequate  oxygen,  excessive 
nutrients,  suspended  solids  turbidit\ 
and/or  pathogens  and  are  notified  b\  the 
EPA  to  applv  for  an  individual  .NPDES 
permit.  A  significantlv  expanding  EPO 
means  one  which  meets  the  rnteria  of 


40  CFR  122  29(b)(lJ(i).  (u)  and/or  (inj; 
although  as  discussed  above,  such 
fa(  ilities  do  not  meet  the  definition  of 
new  source  in  40  CFR  122.2. 

4  EPOs  which  have  liquid  manure 
handling  systems  and/or  unlimited 
continuous  flow  watering  systems. 

5.  Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places. 

F  Effluent  Limitations 

The  following  effluent  limitations 
apply  to  EPOs  covered  under  this 
general  permit,  and  cover  both  the 
production  and  the  land  application 
areas  under  the  control  of  the  EPO; 

1.  Production  Areas:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  United 
States,  except  when  a  catastrophic 
rainfall  event  causes  an  overflow  of 
process  wastewater  from  a  facility 
properly  designed,  constructed, 
maintained,  and  operated  to  contain: 

a.  Ail  process  generated  wastewater 
resulting  from  the  operation  of  the  EPO; 
plus. 

b  All  runoff  from  a  25  year.  24-hour 
rainfall  event  for  the  location  of  the 
EPO 

2  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
retention  or  control  structures  to 
groundwater  that  has  a  direct  hydrologic 
connection  to  waters  of  the  United 
States. 

3.  Land  Application  Area  For 
discharges  associated  with  land 
application  of  process  wastewater  and/ 
or  manure  under  the  control  of  the  EPO 
operator,  including  discharges  to 
groundwater  that  has  a  direct  hydrologic 
connection  to  w  aters  of  the  United 
States: 

a.  The  EPO  must  ensure  that  such 
activities  comply  with  the  requirements 
of  Minimum  Standard  9  (see  section 
G.9.  below) 

b.  There  shall  be  no  discharge  of 
manure  and/or  process  wastewater  from 
land  application  areas 

(i    Minimum  Standards  to  Protei  t 
Water  Qualify  in  NPDKS  Permits  tor 
EPOs 

Each  of  the  following  minimum 
standards  is  designed  to  achieve  the 
ob|e<  live  of  preventing  discharge  of 
pollutants  to  waters  of  the  U.S.  and  from 
land  application  activities  under  the 
operational  control  of  the  EPO 
Nlinimum  requirements  or  portions  of 
minimum  requirements  that  must  be 
implemented  on  the  effective  date  of  the 
pt^rmit  are  identified  with  an  asterisk 
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1   Minimum  Standard — Buffers  or 
Equivalent  Practices 

Provide  and  maintain  buffer  strips  or 
other  equivalent  practices  near  thp 
animal  confinement  areas,  manure 
storage  areas,  and  land  application  areas 
that  are  sufficient  to  minimize  the 
discharge  of  pollutants  to  waters  of  the 
U.S.  (e.g.,  soil  erosion  and  manure  and 
wastewater).  These  practices  may 
include  but  are  not  limited  to:  residue 
management,  conservation  crop 
rotation,  grassed  waterways,  strip 
cropping,  vegetative  buffers,  terracing, 
and  diversion 

2.  Minimum  Standard — Divert  Clean 
Water 

*  Design  and  implement  management 
practices  to  divert  clean  water  and 
runoff  waters  from  contact  with  th*' 
animal  confinement  areas:  animal 
manure,  or  manure  and/or  process 
wastewater  storage  systems.  Clean  water 
and  runoff  waters  includes  rain  falling 
on  the  roofs  of  facilities,  runoff  from 
adjacent  land,  or  other  sources. 

3.  Minimum  Standard — Prevent  Direct 
Contact  of  Animals  With  Waters  of  the 
US 

*  Develop  and  implement 
appropriate  controls  to  prevent  direct 
access  of  animals  in  confinement  to 
waters  of  the  U.S.  to  protect  water 
quality 

4.  Minimum  Standard — Animal 
Mortality 

*  Handle  and  dispose  of  dead 
animals  in  a  manner  that  prevents 
contamination  of  surface  waters  of  the 
U.S.  (including  contamination  of 
groundwater  with  a  direct  hydrological 
connection  to  surface  waters) 

5.  Minimum  Standard — Chemical 
Disposal 

*  Prevent  introduction  of  chemicals 
into  manure  and  wastewater  storage 
structures  for  purposes  of  disposal. 
Examples  include  pesticides,  hazardous 
and  toxic  chemicals,  and  petroleum 
products/by-products. 

6.  Mmimum  Standard — Proper 
Operation  and  Maintenance 

*  Implement  an  operation  and 
maintenance  program  to  minimize  the 
discharges  of  pollutants  to  surface  water 
and  groundwater  that  is  hydrologu:ally 
connected  to  surface  water  that  involves 
periodic  visual  inspection  and 
maintenance  of  all  manure  storage  and 
handling  equipment  and  structures  and 
all  runoff  management  devices  (e.g.. 
cleaning  separators,  barnyards,  catch 
basins,  screens,  annual  testing  and 
calibration  of  land  application 


equipment  to  ensure  proper  application 
rates  and  maintenance  of  filter  strips). 

7.  Minimum  Standard — Recordkeeping 
and  Testing 

*  Maintain  -i  log  that  documents  the 
visual  inspections,  findings, 
preventative  maintenance,  testing,  and 
calibration  that  has  been  performed. 

*  Document  the  date,  rate,  location, 
types  of  crops,  and  methods  used  for 
application  of  manure  and  wastewater, 
as  well  as  other  nutrients,  to  land  under 
the  control  of  the  EPO  operator. 

Where  manure  and  wastewater  are  not 
applied  on  land  under  the  operational 
control  of  the  EPO  operator,  maintain  a 
record  of  tht-  transfer  of  the  manure  off- 
site. 

*  Record  the  results  of  annual 
manure  and  wastewater  sampling  to 
determine  nutrient  content. 

*  Record  the  results  of  representative 
soil  sampling  and  analyses  conducted  at 
least  every  three  years  to  determine 
nutrient  content. 

8.  Minimum  Standard — Maintain 
Proper  Storage  Capacity 

*  Maintain  sufficient  freeboard  in 
liquid  manure/wastewater  storage 
structures  to  assure  compliance  with  the 
permit  conditions. 

*  .Store  drv  manure  in  production 
buildings  or  in  storage  facilities  or  in 
another  as  to  prevent  polluted  runoff, 
(eg,  located  on  relatively  fiat  land,  away 
from  waterbodies,  wetlands  and  wells, 
and/or  surrounded  bv  a  berm  or  buffer). 

Provide  acle(iudte  storage  capacity  so 
that  land  application  occurs  only  during 
periods  when  land  or  weather 
conditions  are  suitable  for  manure  and 
wastewater  application  (see  Minimum 
Standard  #9.  below). 

9.  Minimum  Standard — Rates  and 
Timing  of  Land  Application  of  Manure 
and  Wastewater 

*  Land  apply  manure  and/or 
wastewater  in  accordance  with  proper 
agricultural  [)rdf  tices. 

Land  apply  manure  and/or 
wastewater  in  accordance  with  land 
application  rates  developed  on  a  site- 
specific  basis  as  needed  to  protect  water 
quality.  At  a  minimum,  land  application 
rates  should  (1)  prevent  application  of 
nutrients  at  rates  that  will  exceed  the 
capacitv  of  the  soil  and  the  planned 
crops  to  assimilate  nutrients  and 
minimize  water  pollution:  and  (2)  be 
quantified  and  based  on  the  most 
limiting  nutrient  in  the  soil  (e.g., 
phosphorus  or  nitrogen),  type  of  crop, 
realistic  crop  vields,  soil  type,  and  all 
nutrient  inputs  in  addition  to  those  from 
manure  and  wastewater. 


Incorporate  manure  applied  to  the 
bare  soil  surface  within  24  hours  after 
land  application. 

*  Land  application  of  manure  and/or 
wastewater  is  prohibited  on  land  that  is 
flooded,  satiirated  with  water,  frozen  or 
snow  covered  (unless  approved 
conservation  measures  of  a  certified 
CNMP  are  in  place  to  prevent  off-site 
movement  of  contaminated  water)  at  the 
time  of  land  application  where  the 
manure  and/or  wastewater  may  enter 
waters  of  the  U.S. 

*  Land  application  of  manure  and/or 
wastewater  is  prohibited  on  land  with 
slopes  greater  than  6  per  cent  unless 
approved  conservation  measures  of  a 
certified  CNMP  are  in  place  to  prevent 
off-site  movement  of  contaminated 
water. 

*  Land  application  of  manure  and/or 
wastewater  is  prohibited  during  the 
period  of  November  15  through  April  15 
on  land  with  slopes  greater  than  3  per 
cent  unless  approved  conservation 
measures  of  a  certified  CNMP  are  in 
place  to  prevent  off-site  movement  of 
contaminated  water. 

*Land  application  of  manure  and/or 
wastewater  is  prohibited  during  rainfall 
events  and  for  24  hours  prior  to  a  60  per 
cent  forecasted  rainfall  event  of  'A  inch 
or  more. 

H.  Comprehensive  Nutrient 
Management  Plan  (CNMP) 

;.  Elements  of  a  CNMP 

Each  EPQ  covered  by  this  permit  shall 
develop  and  implement  a  site-specific 
CNMP  that  includes  the  following 
elements  as  appropriate  to  the  needs 
and  circumstances  of  the  permitted 
facility:  animal  outputs;  manure 
handling  and  storage;  land  application 
of  manure  and  wastewater;  site 
management;  record  keeping;  and  other 
manure  and/or  wastewater  utilization 
options.  The  CNMP  must  be  developed 
and  implemented  to  meet  all  of  the 
Minimum  Standards  to  Protect  Water 
Quality  that  are  applicable  to  the 
permitted  facility.  The  CNMP  must  be 
developed  and  implemented  to  meet  the 
requirements  of  the  CWA,  current  State 
and  U.S.  Department  of  Agriculture- 
Natural  Resources  Conservation  Service 
(NRCS)  technical  standards  and  NRCS's 
CNMP  Technical  guidance. 

2.  Schedule  for  Developing,  Submitting, 
and  Implementing  a  CNMP 

a.  For  existing  EPO  facilities — 
Following  the  submission  of  the  NOI, 
any  existing  EPO  covered  by  this 
NPDES  general  permit  shall  develop 
and  implement  a  CNMP  no  later  than  2 
years  after  the  effective  date  of  this 
general  permit.  The  permittee  must 
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notify  the  permitting  authority  in 
writing  within  thirty  days  following  the 
completed  development  of  the  site- 
specific  CN'MP. 

b.  For  EPO  facilities  constructed  after 
the  effective  date  of  this  permit — New 
EPOs  must  have  developed  a  CNMP  at 
least  180  days  prior  to  commencement 
of  operation. 

c.  For  existing  EPOs  having 
significant  expansions,  constructed  after 
the  effective  date  of  this  permit,  a  CNMP 
(or  revised  CNMP)  addressing  the 
expansion  must  be  developed  at  least 
180  days  prior  to  commencement  of 
operation  of  the  expeinsion. 

I.  Management  Practices 

1.  Emergency  Discharge  Impact 
y^bafemenf;  Authorized  discharges  (see 
section  F,  Effluent  Limitations,  above) 
must,  where  practicable,  be  released  to 
vegetated  fields  for  filtering  or  captured 
in  secondary'  containment  to  minimize 
discharge  to  waters  of  U.S. 

2.  Irrigation  Control:  hrigation 
systems  shall  be  managed  so  as  to 
reduce  or  minimize:  (1)  Ponding  or 
puddling  of  wastewater  on  land 
application  fields;  and  (2) 
contamination  of  ground  and  surface 
water. 

3.  Spills:  Appropriate  measures 
necessary  to  prevent  spills  and  to  clean 
up  spills  of  any  toxic  and  other 
pollutants  shall  be  taken.  If  possible 
spills  are  anticipated,  materials 
handling  procedures  and  storage  must 
be  specified  in  the  CNMP.  Procedures 
for  cleaning  up  spills  shall  be  identified, 
and  the  necessar>'  equipment  to 
implement  clean  up  shall  be  made 
available  to  facility  personnel.  All  spills 
resulting  in  actual  or  potential  to 
discharge  to  waters  of  th  U.S.  must  be 
reported  to  EPA  and  State/Indian  Tribe 
authorities. 

4.  Measurement  of  Rainfall:  A  rain 
gauge  meeting  National  Weather  Service 
standards  or  its  equivalent  shall  be  kept 
on  site  of  all  EPOs  which  collect  egg 
wash  wastewater  in  imcovered  lagoons 
or  basins  or  which  practice  land 
application  of  manure  or  egg  wash 
wastewater.  A  log  of  all  measurable 
rainfall  events  shall  be  kept  by  the  EPO 
operator/owner. 

5.  Liner  Requirement:  Where  a  direct 
hydrologic  connection  through  ground 
water  exists,  the  ponds,  lagoons  and 
basins  of  the  retention  structure  must 
have  a  liner  which  will  prevent  the 
potential  contamination  of  surface 
waters. 

6.  Employee  Training:  Where 
employees  are  responsible  for  work 
activities  which  relate  to  permit 
compliance,  those  employees  must  be 
regularly  trained  or  informed  of  any 


information  pertinent  to  the  proper 
operation  and  maintenance  of  the 
facility  and  waste  disposal.  Training 
shall  include  topics  as  appropriate  such 
as  land  application  of  wastes,  proper 
operation  and  maintenance  of  the 
facility,  good  housekeeping  and  material 
management  practices,  necessary 
record-keeping  requirements,  and  spill 
response  and  clean  up.  The  permitteo  is 
responsible  for  determining  the 
appropriate  training  frequency  for 
different  levels  of  personnel  and  the 
CNMP  shall  identify  periodic  dates  for 
such  training.  This  training  program 
must  also  be  included  in  the  EMS 

7.  Chemical  Handling:  The  owner' 
operator  shall  prevent  the  discharge  of 
pesticide-contaminated  waters  intn 
retention  structures.  All  wastes  from 
dipping  vats,  pest  and  parasite  control 
units,  and  other  facilities  utilized  for  the 
management  of  potentially  hazardous  or 
toxic  chemicals  shall  be  handled  and 
disposed  of  in  a  manner  such  as  to 
prevent  pollutants  from  entering  the 
retention  structures  or  waters  of  the 
United  States. 

8.  Discharges  of  Chemicals  to 
Containihent  Structures:  All  discharges 
to  containment  structures  shall  be 
composed  entirely  of  wastewater  from 
the  proper  operation  and  maintenance 
of  an  EPO  and  the  precipitation  runoff 
from  the  EPO  areas.  The  disposal  of  any 
materials  (other  than  materials  and 
discharges  associated  with  proper 
operation  and  maintenance  of  the  EPO) 
into  the  containment  structures  is 
prohibited  by  this  permit 

9.  Siting  and  Structural  Integrity:  Site 
and  construct  new  facilities  so  as  to 
comply  with  applicable  State  and/or 
local  requirements.  In  the  absence  of 
applicable  State  and/or  local 
requirements,  new  facilities  must  be 
constructed  to  meet  NRCS,  ASCS.  or 
equivalent  engineering  and  construction 
standards.  Existing  facilities  must  be 
checked  and  maintained  to  ensure  their 
structuj-al  integrity,  and  that  they  are 
appropriately  sized  for  egg-producing 
operations. 

10.  Facility  Closure:  The  following 
conditions  shall  apply  to  the  closure  of 
egg  washing  storage  structures  and  other 
litter  and  wastewater  facilities; 

a.  Closure  of  Egg  Washing  Wastewater 
Storage  Structures 

No  egg  washing  wastewater  storage 
structure  shall  be  permanently 
abandoned  without  proper  closure. 

Egg  washing  wastewater  storage 
structures  shall  be  maintained  at  all 
times  until  closed  in  compliance  with 
this  section. 

Egg  washing  wastewater  storage 
structures  must  be  properly  closed  if  the 
permittee  ceases  operation.  In  addition, 


anv  egg  washing  wastewater  storage 
structure  that  is  not  in  use  for  a  period 
of  twelve  consecutive  months  must  be 
properly  closed  unless  the  facility  is 
financially  viable,  intends  to  resume  use 
of  the  structure  at  a  later  date,  and 
either:  ( 1 )  maintains  the  structure  as 
though  it  were  actively  in  use,  to 
prevent  compromise  of  structural 
integrity,  or  (2)  removes  manure  and 
wastewater  to  a  depth  of  one  foot  or  less 
and  maintains  a  depth  of  wastewater 
sufficient  to  preserv'e  the  integritv  of  the 
synthetic,  or  earthen  liner  In  either  case. 
the  permittee  shall  nntif%  thn  KF.^  of  the 
action  taken,  and  shall  coikIlk  t  routine 
inspertions   rr.aiiiteii,ii)(  i-   ,i:ii,i  record- 
keeping as  thiiLigh  111"  ^triii  lure  were  in 
use  Prior  to  restoration  of  use  of  the 
structure,  the  permittee  ';h,i'i  notify  the 
EPA  and  pro\iiie  the  i,[  ) -  nmity  for 
inspection 

.Ml  closure  of  lagoons  an(i  other 
earthen  or  synthetic  lined  basins  must 
be  consistent  with  NR(\S  standards 
(currently.  Field  Technical  Guide  No. 
998.  Interim  Standard  for  Closure  of 
Abandoned  Waste  Treatment  Lagoons 
and  Waste  Storage  Fonds)  Consistent 
with  MRCS  standards,  the  [lermittee 
shall  remove  ail  waste  materials  to  the 
maximum  extent  practicable  and 
dispose  of  them  in  arrordanre  with  the 
permittee's  CNMP,  unless  otherwise 
authorized  by  the  EPA.  If  the  permittee 
plans  to  land  apply  lagoon  sludge,  the 
CNMP  should  have  special  conditions 
for  such  application  based  on  the  most 
limiting  contaminant  in  the  waste 

Unless  otherwise  authorized  by  the 
EPA,  completion  of  closure  for  egg 
washing  wastewater  storage  structures 
shall  occur  as  promptly  as  practicable 
after  the  permittee  ceases  to  operate  or, 
if  the  permittee  has  not  ceased 
operations.  12  months  from  the  date  on 
which  the  use  of  the  structure  ceased. 
unless  the  lagoons  or  basins  are  being 
maintained  for  possible  future  use  in 
accordance  with  the  requirements 
above, 

b  Closure  Procedures  for  Manure  and 
Other  Wastewater  Facilities 

No  manure  or  other  wastewater 
control  and  retention  structure  shall  be 
abandoned   Closure  of  all  surh 
structures  shall  occur  as  [H-omptlv  as 
practicable  after  the  permittee  has 
ceased  to  operate,  or.  if  the  permittee 
has  not  ceased  to  operate,  within  12 
months  after  the  date  on  which  the  use 
of  the  structure  ceased.  To  close  a 
manure  or  wastewater  control  and 
retention  strut  ture,  the  permittee  shall 
remove  all  manure  and  wastewater  and 
dispose  of  it  in  accordance  with  the 
permittees  CNMP,  unless  otherwise 
authorized  bv  the  F'P.^. 
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Other  Legal  Requirements 

A   State  Certification 

Under  section  401(a)(1)  of  the  \c\. 
EPA  may  not  issue  an  N'PDES  permit 
until  the  State  in  which  the  discharge 
will  originate  grants  or  waives 
certification  to  ensure  compliance  with 
appropriate  requirements  of  the  Act  and 
State  law.  Section  301(b)(1)(C)  of  the 
Act  requires  that  N'PDES  permits 
contain  conditions  that  ensure 
compliance  with  applicable  state  water 
quality  standards  or  limitations.  The 
proposed  permit  contains  limitations 
and  requirements  intended  to  ensure 
compliance  with  state  water  quality 
standards  and  has  been  determintd  bv 
EPA  Region  6  tn  be  (.onsistent  with  the 
applicable  state's  water  qualitv 
standards  and  the  corresponding 
implementation  plans  The  Region  has 
solicited  certification  from  the  StateN  of 
New  Mexico.  Oklahoma,  and  the 
Pueblos  of  Acoma.  Isleta.  Nambe. 
Picuris.  Pojoaque  .Sandia.  San  luan, 
Santa  Clara,  and  Tesuque 

B.  Endangered  Species  Act 

EPA  Region  6  has  determined  that 
issuance  of  this  general  permit  is 
unlikely  to  adverselv  affect  any 
threatened  or  endangered  species  or  its 
critical  habitat  EPA  made  this 
determination  for  the  following  reasons: 

The  permit  specifically  excludes 
operations  having  either  continuous 
overflow  watering  or  liquid  manure 
handling  EPOs  covered  bv  this  permit 
must  comply  with  the  permit 
requirements  which  include  a 
prohibition  on  discharges  of  process 
wastewater  pollutants  except  during 
catastrophic  rainfall  events  from 
properly  designed,  constructed, 
maintained  and  operated  facilities 
Discharges  during  chronir:  rainfall 
events  are  prohibited  These  EPOs  will 
also  be  subject  to  the  numerous  other 
requirements  designed  to  assure  proper 
operation  of  the  animal  confinement 
areas,  storage  facilities  and  unloading. 
handling  areas  of  manure  or  egg  wash 
water.  Additionally,  the  permit 
requirements  will  assure  that  manure 
and  wastewater  is  properly  applied  at 
an  agronomic  rate  to  minimize  the 
contamination  of  rainwater  falling  on 
the  land  application  site,  EPOs  covered 
by  this  permit  will  be  subject  to  the 
additional  requirement  to  implement  a 
multi-media  environmental 
management  system  that  controls  a 
range  of  environmental  impacts, 
including  those  not  subject  to  regulation 
under  the  Clean  Wafer  Act.  such  as  odor 
and  pest  control. 


EP.-\  n  seeking  written  concurrence 
from  the  IJnited  States  Fish  and  Wildlife 
Service  on  this  determination. 

C.  Historic  Presen-atinn  Ait 

Facilities  which  ad\  erseh  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  authorized  to  discharge 
under  this  permit. 

D.  Economic  Impact  (Executive  Order 
12866) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  \99.i]}.  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant'  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Exe(,uti\e  Order. 
The  Order  defines  "significant 
regulatory  action"'  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President  s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order  EPA  has  determined  that  this 
general  permit  is  not  a    significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  .^nd  is  therefore 
not  subject  to  formal  OMB  review  prior 
to  proposal. 

E.  Paperwork  Reduction  Act 

The  infurnirftion  collection  required 
h\  this  permit  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
^501  et  seq  .  in  submissum  made  for  the 
N'PDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

F  Rei^ulator,'  Flexihilitv  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities   As  discussed  below,  the  permit 
being  proposed  to  be  reissued  is  not  a 

rule"  subject  to  the  Regulatory 
Flexibility  Act.  EPA  prepared  a 
regulatory  flexibility  analysis,  however, 
on  the  promulgation  of  the  Coastal 


Subcategory  guidelines  on  which  many 
of  the  permit's  effluent  limitations  are 
based.  That  analysis  shows  that 
compliance  with  the  permit 
requirements  will  not  result  in  a 
significant  impact  on  dischargers, 
including  small  busines.ses,  covered  by 
these  permits.  EPA  Region  6  therefore 
concludes  that  the  permits  proposed 
today  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

G  I  'nfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Public 
Law  104—4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions  "  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMR-.^  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See. 
e.g..  UMFLA  section  201.  "Each  agency 
shall'   *   *  assess  the  effects  of  Federal 
regulatory  actions  *   *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law]"  (emphasis  added)). 
UMRj\  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory- 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  'anv  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  the  Administrative 

Procedure  Act  (APA).  or  any  other  law 

*    *   * '  • 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  Clean  Water  Act  (CWA). 
While  EPA  publishes  a  notice  to  solicit 
public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CWA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing."  Thus, 
.NPDES  general  permits  are  not  "rules" 
for  RFA  or  UMRA  purposes. 

EPA  thinks  it  is  unliVely  that  this 
proposed  permit  issuance  would 
contain  a  Federal  requirement  that 
might  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
Agency  also  believes  that  the  proposed 
permit  issuance  would  not  significantly 
nor  uniquely  affect  small  governments. 
For  UMRA  purposes,  "small 
governments"  is  defined  by  reference  to 
the  definition  of  "small  governmental 
jurisdiction"  under  the  RFA.  (See 
UMRA  section  102(1),  referencing  2 
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U.S.C.  658,  which  references  section 
601(5)  oftheRFA.)  "Small 
governmental  jurisdiction"  means 
governments  of  cities,  counties,  towns, 
etc.,  with  a  population  of  less  than 
50.000.  unless  the  agency  estahlishes  an 
alternative  definition.  The  proposed 
permit  issuance  also  would  not 
uniquely  affect  small  governments 
because  compliance  with  the  proposed 
permit  conditions  affects  small 
governments  ni  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  permit 

Ualed   .September  21),  2001 
Sam  Becker. 

Act lug  Director,  Water  Qi:alit\  Prnti'ctlon 
Dn  isinn.  Region  8 

|FR  Doc,  01-24904  Filed  10-:i-()l.  HA',  j.-ii] 
BILLING  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

September  28.  2001 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (C)MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  .^ct  of  1995. 
Public  I.«iw  104-13  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number  For 
further  information  contact  Shoko  B 
Hair,  Federal  Communications 
Commission.  (202)  418-1.179. 

Federal  Communications  Commission 

OMB  Control  So    ,1060-0355. 

Expiration  Date  07/31/2004. 

Titif:  Rate  of  Return  Reports, 

Form  So  :  FCC  Forms  492  and  492 A 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1 1 3 
respondents:  8  hours  per  response 
(avg.)  .  904  total  annual  burden  hours. 

Estimated  Annual  Reporting:  and 
Rpcordkeepins:  Cost  Burden  SO. 

Frequency  of  Response:  On  occasion. 
Annually.  Recordkeeping. 

Description:  .Section  65.600  of  the 
FCC  Rules  requires  filing  of  FCC  Form 
492  and  FCC  Form  492A.  Filing  of  the 
FCC  Form  492  on  an  annual  basis  is 
required  from  each  local  exchange 
carrier  or  group  of  affiliated  carriers, 
which  is  not  subject  to  sections  61.41 
through  61  49  of  the  Commission's 
Rules  and  which  has  filed  individual 


access  tariffs  during  tJie  enforcement 
period.  Each  local  exchange  carrier  or 
group  of  affiliated  carriers  subject  to  the 
previously  stated  sections  shall  file  the 
FCC  Form  492A  report  with  the 
Commission  for  the  calendar  vear 
These  carriers  are  also  requirpd  to  file 
within  15  months  after  the  end  of  each 
calendar  year  a  report  reflecting  any 
corrections  or  modifications  The  forms 
are  necessar\'  to  enable  the  C'ominis'.ion 
to  monitor  the  acc;ess  tariffs  and  price 
cap  earnings,  and  to  enforce  rate-of- 
return  prescriptions  A  ropy  of  each 
report  must  be  retained  in  the  principal 
office  of  the  respondent  and  shall  be 
filed  in  such  manner  as  \o  be  readily 
available  fur  reference  and  inspec  tion. 
The  data  are  used  by  staff  members  fnr 
enforcement  purposes  and  bv  the  publu 
in  analyzing  the  industr>'.  The  reports 
are  also  used  by  the  Commission  in  thf 
tariff  review  process  and  provide  both 
the  Commission  and  the  carriers  with  an 
early  warning  system  if  rate  adjustment'- 
are  necessary  to  c:orrec1  significant 
targeting  errors  Copies  of  the  forms  and 
instructions  may  be  downloaded  from 
the  Commission's  forms  Web  page 
[vx-v^-vi. fcc.gov/formpQgp  html]  Copies 
mav  also  be  obtained  bv  either  writing 
to  the  Commission's  Forms  Distribution 
Center.  93U0  F  Hampton  Drive.  Capit.ii 
Heights.  Maryland  20431.  or  b\  idllini; 
telephone  number  1-800-418-3676  and 
leasing  a  request  on  the  answering 
machine  provided  for  this  purpose. 
Obligation  to  respond   Mandatorv. 

OMB  Control  So  :  3060-0814.  " 

Expiration  Date  03/31/2002 

Title:  Section  54.301.  Local  Switching 
Support  and  Local  Switching  Support 
Data  Collection  form  and  instructions 

Form  \o    N,  A 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  195 
respondents:  19.4  hours  per  response 
(avg.);  3787  total  annual  burden  hours 

Estimated  Annual  Reporting  arni 
Recordkeeping  Cost  Burden  SO. 

Frequency  of  Response:  On  occasion; 
.'\nnually.  Third  Partv  Disclosure; 
Recordkeeping 

Description  The  Telecommunications 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  initiate  a  rulemaking  to 
reform  our  svstem  of  universal  servie  e 
so  that  universal  ser\'ice  is  preser\  ed 
and  advanced  as  markets  move  toward 
competition.  To  fulfill  that  mandate,  on 
March  8,  1996.  the  Commission  adopted 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  CC  Docket  No.  96-^5  to 
implement  the  congressional  directives 
set  out  in  section  254  of  the 
Communications  Act  of  1934.  as 
amended  by  the  1996  Act.  On  Mav  8 
1997.  the  Commission  released  the 


Report  and  Order  i m  I  rii\ er>,„i  s.t\  h  e 
(Universal  ServK  e  ( )rdrr :  III  (  (    Ih..  Ket 
96-45  that  est.ibiislied  new  federal 
universal  sen  k  e  -upport  mechanisms 
consistent  wi'li  ihe  universal  service 
provisions  of  se(  tion  254  In  the  Fourth 
Order  on  Recnnsii(erHtion  in  CC  Docket 
No.  96-45.  Re(in  .; i d  Order  in  CC 
Docket  Nos.  96-^5,  96-262.  94-1.  91- 
213.  95-72  (adopted  December  30,  1997. 
released  December  30.  1997),  the 
Commission  rerr;nsidnred  certain 
aspects  of  the  rtii\  ers„i  .service  Order. 
Among  other  tti;i It:-   : he  Fourth  Order 
on  Reconsider.itu>ii  adopted  a  precise 
methodology  for  the  universal  service 
administrator  to  use  in  calculating  the 
average  unseparated  local  switching 
revenue  requirement.  Pursuant  to  47 
CFR  section  54.301(a)  through  (el- 
Local  Switching  Support,  each 
incumbent  local  exchange  carrier  that  is 
not  a  member  nf  the  NECA  Common 
!.iiie  tariff  that  li,(^  tx-en  designed  an 
elit;ibie  telec  (  mmunications  carrier,  and 
that  serves  a  study  area  with  50.000  or 
fewer  access  lines  shall,  for  each  study 
area,  must  provide  the  Administrator 
with  the  projected  total  unseparated 
dollar  amount  assigned  to  each  account 
m  se(  tim  54  301(b).  Pursuant  to  47  CFR 
'4  101 1,1   through  (D — Local  switching 
siifipon   ea<  h  incumbent  local  exchange 
(  arrier  that  i-  not  a  member  of  the  NECA 
Common  Line  tariff,  that  is  an  average 
s(  hecbile  company,  that  has  been 
designated  an  eligible 
teie(  (immunicatior.s  ( arrier.  and  that 
ser\  es  a  study  area  with  50.000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the  total 
number  of  access  lines,  total  number  of 
central  offices,  and  projected  access 
minutes.  This  information  is  necessary 
so  that  the  universal  ser\'ice 
administrator  may  comply  with  section 
54.301(f)  of  the  Commission's  rules. 
Section  54.301(f)  provides  that, 
consistent  with  the  Commission's 
treatment  of  average  schedule 
companies,  the  universal  service 
administrator  should  develop  "a 
formula  th.it  simulates  the 
disbursements  that  would  be  rec;eivcd 
pursuant  to  this  section  by  a  company 
that  IS  representative  of  average 
schedule  companies."  47  CFR  54  301(0 
Carriers  are  required  to  file  true  up  data. 
See  47  CFR  54.301(e).  Carriers  must  file 
this  information  within  12  months  after 
the  initial  rep.irt    Ihe  universal  service 
administrator  IS.^t..  has  developed  a 
form  to  collect  the  information  specified 
in  the  Commission's  rules.  Copies  of  the 
ff)rms  and  instructions  may  be  obtained 
from  the  .Administrator  by  calling  202- 
776-0200.  Copies  of  the  form  and 
instnirtions  mav  also  he  downloaded 
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from  the  Administrator's  Web  page 
{www.universalservice.org}  This  data 
request  is  necessan>'  to  calculate  the 
average  unseparated  local  switching 
revenue  requirement.  This  revenue 
requirement  calculation  is  nef:essar>  to 
calculate  the  amount  of  local  switching 
support  that  carriers  will  receive. 
Obligation  to  respond:  Mandatory. 

OMB  Control  \o.   3060-0824.  " 

Expiration  Date.  09/30/20t)4 

Title:  Service  Provider  Information 
Form. 

Form  \'o  :  FCC  Form  498 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden  10,000 
respondents:  1  hours  per  response 
(avg.);  10.000  total  annual  burden  hours 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure:  Recordkeeping. 

Description:  The  Telecommunications 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  initiate  a  rulemaking  to 
reform  our  system  of  universal  service 
so  that  universal  service  is  preserved 
and  advanced  as  markets  move  toward 
competition.  To  fulfill  that  mandate,  nn 
March  8.  1996.  the  Commission  adopted 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  CC  Docket  No.  96-4?  to 
implement  the  congressional  directives 
set  out  in  section  2.54  of  the 
Communications  .At  t  of  1934,  as 
amended  by  the  1996  Act  In  cfinnection 
with  this  proceeding,  the  Commission 
appointed  the  Universal  Servif;e 
Administrative  Company  (U.SAC)  as 
temporan,'  administrator  of  certain 
portions  of  the  universal  service  support 
mechanisms,  including  portions  of 
schools  and  libraries  and  rural  health 
care  programs.  One  of  the  functions  of 
USAC  is  to  provide  a  rnef:hdnism  for  the 
billing  and  collection  of  funds  for  the 
schools  and  libraries  and  rural  health 
care  programs.  Pursuant  to  sections 
54.515  and  54.61 1  of  the  Commission's 
rules,  47  CFR  54.515  and  54.611,  USAC 
must  obtain  information  relating  to: 
Service  provider  name  and  addn>ss. 
telephone  number.  Federal  employer 
identification  number,  (:(jntact  nam^s 
and  telephone  numbers,  and  billing  and 
collection  information.  To  that  end. 
USAC  developed  a  Service  Provider 
Information  Form,  FCC;  Form  498.  to 
collect  this  information  from  carriers 
and  service  providers  participating  in 
the  programs.  F(X]  Form  498  is 
necessary  to  implement  the 
congressional  mandate  for  universal 
service.  FCC  Form  498  is  necessary  to 
make  payments  to  telecommunications 
carriers  and  providers  of  eligible 
support  ser\'ices.  Copies  of  the  forms 
and  instructions  mav  be  obtained  from 


the  Administrator  by  calling  202-776- 
0200  Copies  of  the  form  and 
instructions  mav  also  be  downloaded 
from  the  Administrator's  Web  page 
(www.universalser\'ice.org).  Obligation 
to  respond:  Required  to  obtain  or  retain 
benefits 

OMB  Control  \'o.:  3060-0804. 

Expiration  Date:  09/30/2004, 

Title:  Universal  Service — Health  Care 
Providers  Universal  .Service  Program. 

Form  No.:  FCC  Forms  465,  466.  466- 
A,  467,  and  4()8. 

Respondents:  Not-for-profit 
institutions;  Business  or  other  for-profit. 

Estimated  Annual  Burden:  5255 
respondents:  1.8  hours  per  response 
(avg.);  9755  total  annual  burden  hours 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion: 
Third  Party  Disclosure. 

Description:  The  Telecommunications 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  initiate  a  rulemaking 
reform  to  our  system  of  universal 
service  so  that  universal  service  is 
preserved  and  advanced  as  markets 
move  toward  competition.  To  fulfill  that 
mandate,  on  March  8,  1996,  the 
Commission  adopted  a  Nf)tice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  96—45  to  implement  the 
Congressional  directives  set  out  in 
section  254  of  the  Communications  Act 
of  1934.  as  amended  by  the  1996  Act, 
On  May  8,  1997.  the  Commission 
adopted  rules  providing,  among  other 
things,  that  rural  health  care  providers 
receive  access  to  advanced 
telecommunications  services  at  rates 
that  are  reasonablv  (  nmparable  to  those 
available  in  urban  art-as.  All  rural  health 
care  providers  planning  to  order  eligible 
telecommunications  services  at 
discounted  rates  under  the  universal 
service  program  must  file  FCC"  Forms 
465,  466,  46{>-A.  467  and  468.  a.  FCC 
Form  465,  Description  of  Service 
Requested  and  Certification.  Rural 
health  care  providers  ordering 
discounted  telecommunications  services 
under  the  universal  service  program 
must  submit  FCC  Form  465,  Description 
of  Sor\ire  Re(juested  and  Ortification, 
to  the  Administrator.  Rural  health  care 
providers  must  certify"  their  eligibility  to 
receive  discounted  telecommunications 
services.  47  f^FR  54, 615(c).  The 
Administrator  will  then  post  a 
description  of  the  services  soughj  on  a 
website  for  all  potential  competing 
service  pro\  iders  to  see  and  respond  to 
as  if  they  were  requests  for  proposals 
(RFPs).  (No,  of  respondents,  1200;  hours 
per  response:  2.5  hours:  total  annual 
hurdt'o   3000  hours),  b.  FCC  Form  466 
Funding  Request  and  Certification: 
Rural  health  care  providers  that  have 


ordered  telecommunications  under  the 
universal  service  discount  program 
must  file  FCC  Form  466.  Funding 
Request  and  Certification  Form,  with 
the  Administrator,  The  data  reported 
will  be  used  to  ensure  that  health  care 
providers  have  selected  the  most  cost- 
effective  method  of  providing  the 
requested  services,  47  CFR  54.603(b)(4), 
(No,  of  respondents:  1350:  hours  per 
response:  2  hours;  total  annual  burden: 
2700  hours),  c,  FCC  Form  466-A, 
Internet  Toll  Charge  Discount  Request: 
If  a  rural  health  care  provider  is  only 
seeking  support  for  toll  charges  to 
access  the  Internet,  it  must  submit  FCC 
Form  466-A,  (No,  of  respondents:  5; 
hours  per  response:  1  hours;  total 
annual  burden:  5  hours),  d.  FCC  Form 
467.  Connection  Certification.  Rural 
health  care  providers  participating  in 
the  universal  service  support 
mechanism  must  submit  FCC  Form  467 
to  inform  the  Administrator  that  they 
have  begun  to  receive,  or  have  stopped 
receiving,  the  telecommunications 
services  for  which  universal  ser\'ice 
support  has  been  allocated.  The  data 
reported  will  be  used  to  ensure  that 
universal  service  support  is  distributed 
to  telecommunications  carriers  serving 
eligible  health  care  providers  pursuant 
to  47  CFR  54,61 1 .  (No.  of  respondents: 
1350;  hours  per  response:  1.5  hours: 
total  annual  burden:  2025  hours),  e.  FCC 
Form  468,  Telecommunications  Carrier 
Form:  Rural  health  care  providers 
ordering  telecommunications  services 
under  the  universal  service  support 
mechanism  must  submit  FCC  Forfn  468, 
Telecommunications  Carrier  Form,  to 
the  Administrator.  The  data  reported 
will  be  used  to  ensure  that  the 
telecommunications  carrier  receives  the 
appropriate  amount  of  credit  for 
providing  telecommunications  ser\'ices 
to  eligible  health  care  providers,  47  CFR 
54,605-611,  (No,  of  respondents:  1350; 
hours  per  response:  1.5  hinirs;  total 
annual  burden:  2025  hours).  Copies  of 
the  forms  and  instructions  mav  be 
obtained  from  the  administrator  by 
calling  1-800-229-5476,  Copies  of  the 
forms  and  instructions  may  also  be 
downloaded  from  the  Administrator's 
Web  page  (www  rl.universalserx ice.org). 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits, 

OMB  Control  No.:  3060-0787. 

Expitation  Date:  09/30/2004, 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  of  1996;  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consumers  Long  Distance, 

Fonn  No.:  FCC  Form  478. 
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Respondents:  Business  or  other  for- 
profit;  Individuals  or  household;  State, 
local  or  tribal  government. 

Estimated  Annual  Burden:  28,414 
respondents;  4.7  hours  per  response 
(avg.);  135,126  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Semi-annually;  Third  Party  Disclosure; 
Recordkeeping. 

Description:  Section  258  of  the 
Communications  Act  of  1934  (Act),  as 
amended  by  the  Telecommunications 
Act  of  1996,  makes  it  unlawful  for  any 
teleconununications  carrier  to  "submit 
or  execute  a  change  in  a  subscriber's 
selection  of  a  provider  of 
telecommunications  exchange  service  or 
telephone  toll  service  except  in 
accordance  with  such  verification 
procedures  as  the  Commission  shall 
prescribe."  The  section  further  provides 
that  any  telecommunications  carrier  that 
violates  such  verification  procedures 
and  that  collects  charges  for  telephone 
exchange  service  or  telephone  toll 
service  from  a  subscriber,  shall  be  liable 
to  the  carrier  previously  selected  by  the 
subscriber  in  an  amount  equal  to  all 
charges  paid  by  the  subscriber  after  such 
violation.  In  the  Second  Report  and 
Order  and  Further  Notice  of  Proposed 
"Rulemaking  (section  258  Order)  issued 
in  CC  Docket  No.  94-129.  the 
Commission  adopted  rules  to 
implement  section  258  of  the 
Communications  Act  of  1934  (Act),  as 
amended  bv  the  Telecommunications 
Act  of  1996  (1996  Act).  The  goal  of 
section  258  is  to  eliminate  the  practice 
of  "slamming,"  which  is  the 
unauthorized  change  of  a  subscribers 
preferred  carrier.  In  the  section  258 
Order,  the  Commission  adopted  various 
rules  addressing  verification  of 
preferred  carrier  changes  and  preferred 
carrier  freezes.  The  Commission  also 
adopted  liability  rules  designed  to  take 
the  profit  out  of  slamming.  In  the  First 
Order  on  Reconsideration  (Order), 
released  May  3,  2000.  the  Commission 
amended  certain  of  its  liability  rules  by 
requiring  slamming  disputes  between 
consumers  and  carriers  to  be  brought 
before  appropriate  state  commissions,  or 
this  Commission  in  cases  where  the 
state  has  not  opted  to  administer  our 
rules,  rather  than  to  authorized  carriers. 
The  Order  also  modified  the  liability 
rules  that  apply  when  a  consumer  has 
paid  charges  to  a  slamming  carrier.  The 
Order  set  forth  certain  notification 
requirements  to  facilitate  carriers' 
compliance  with  the  liability  rules.  The 
Commission  issued  a  Third  Report  and 
Order  and  Second  Order  on 
Reconsideration  in  CC  Docket  No.  94- 


129,  released  August  15.  2000  and  an 
Order  released  February  22.  2001  The 
modifications  and  additions  adopted 
these  Orders  will  improve  the  carrier 
change  process  for  consumers  and 
carriers,  while  making  it  more  difficult 
for  unscrupulous  carriers  to  perpetrate 
slams.  Following  is  a  synopsis  of  the 
requirements  approved  by  OMB  See 
above-mentioned  Orders  and  47  CFR 
parts  1  and  64  for  complete  details,  a 
Section  64.1110.  State  Notification  of 
Election  to  Administer  FCC  Rules 
Pursuant  to  section  64.1110(a),  state 
notification  of  an  intention  to 
administer  the  Federal  Communication 
Commission's  unauthorized  carrier 
change  rules  and  remedies  shall  be  filed 
with  the  Commission  Secretarv'  in  CC 
Docket  No.  94-129  with  a  copv  of  such 
notification  provided  to  the  Consumer 
Information  Bureau  Chief.  Such 
notification  shall  contain,  at  a 
minimum,  information  on  where 
consumers  should  file  complaints,  the 
type  of  documentation,  if  any,  that  must 
accompany  a  complaint,  and  the 
procedures  the  state  will  use  to 
adjudicate  complaints.  Pursuant  to 
section  64.1110(b).  state  notification  of 
an  intention  to  discontinue 
administering  the  Federal 
Communication  Commissions 
unauthorized  carrier  change  rules  diid 
remedies  shall  be  filed  with  the 
Commission  Secretary  in  CC.  Docket  NO 
94-129  with  a  copy  of  such  amended 
notification  provided  to  the  Consumer 
Information  Bureau  Chief.  Such 
discontinuance  shall  become  effertn c 
60  days  after  the  Commission  s  receipt 
of  the  state's  letter.  (No,  of  respondents; 
51:  hours  per  response;  2  hours;  total 
annual  burden;  102  hours)  b  Section 
64.1120.  Verification  of  Orders  for 
Telecommunications  Carriers  A  carrier 
must  retain  verification  records  for  two 
years  after  their  creation.  Pursuant  to 
section  64.1120  no  telecommunications 
carrier  shall  submit  a  preferred  carrier 
charge  order  unless  and  until  the  order 
has  first  been  confirmed. 
Telecommunications  earners  ma\ 
obtain  the  subscribers  written 
authorization  as  required  by  section 
64.1130  or  an  electronic  authorization, 
or  an  oral  authorization  through  a 
qualified  independent  third  party, 
(Number  of  respondents:  1772;  hours 
per  response:  2  hours;  total  annual 
burden:  3544  hours),  c.  Section  64  ll.U). 
Letter  of  Agency  Form  and  Content 
Pursuant  to  section  64  1130.  a 
telecommunications  carrier  may  use  a 
written  or  electronically  signed  letter  of 
agency  to  obtain  authorization  and/or 
verification  of  a  subscriber's  request  to 
change  his  or  her  preferred  carrier 


selection  A  letter  of  agencN  that  dues 
not  conform  to  this  section  is  invalid  for 
purposes  of  this  part  The  letter  of 
agency  shall  be  a  separ<ii>  (i'.i  ument  (or 
easily  separable  do(  uineni    i.r  located 
on  a  separate  screen  or  Web  page 
rontaining  onlv  the  authorizing 
language  described  in  64  1130(e)  having 
the  sole  purpose  of  diithorizing  a 
telecommunications  carrier  to  initiate  a 
preferred  carrier  change.  The  letter  of 
agenc\'  must  be  signed  dnd  Mated  by  the 
subscriber  to  the  telepiniH'    niies 
requesting  the  preferred  carrier  change. 
The  letter  of  agencv  shall  not  be 
(  ombined  on  the  same  document, 
screen,  or  Web  page  with  inducements 
of  dn\'  kind  The  letter  of  agencv  must 
contain  language  that  confirms  that  the 
subscriber  ma\  consult  witti  ttn-  i  .irri'-r 
as  to  whether  a  fee  will  appi_\  to  ih>: 
change  in  the  subscriber's  preferred 
carrier   .-X  letter  nf  aL'eiv  v  '-iilnriitlect 
with  an  ele(  tronu  ,ili\  ^iciu'ii 
authorization  must  include  the 
consumer  disclosures  required  by 
sei  tion  101(c)  of  Electronic  Signatures 
m  (ilobal  and  National  Commerce  .^r t 
.\  (.arrier  shall  submit  a  prefened  lamer 
c  hange  order  on  behalf  of  a  subscriber 
%Mthin  no  more  than  60  days  of 
obtaining  a  written  or  electronically 
Mgned  letter  of  agency,  (.No,  of 
resptmdents   1800;  hours  per  response: 
3  hours;  total  annual  burden:  5500 
hours)  d  Section  64  1140,  Carrier 
Liability  for  Slamming  Pursuant  to 
section  64  1140(a).  any  submitting 
telecommunications  carrier  that  fails  to 
I  ompiv  with  the  procedures  prescribed 
in  this  part  shall  be  liable  to  the 
subscriber  s  properly  authorized  carrier 
in  an  amount  equal  to  150%  of  all 
c  barges  paid  to  the  submitting 
telet  oinniunications  carrier  by  such 
subscriber  after  such  violation,  as  well 
as  for  additional  amounts  as  prescribed 
in  §  64  11 70  of  part  64   Pursuant  to 
section  64  1 140(b),  any  subscriber 
whose  selection  of  telecommunications 
senice  provider  is  changed  without 
authorization  or  verification  in 
accordance  with  the  procedures  set  for 
47  CFR  64  1140  will  be  liable  for 
charges  (No  of  respondents:  1910; 
hours  per  response  2  hours;  total 
annual  burden:  3820  hours),  e.  Section 
64  1 150,  Procedures  For  Resolution  of 
Unauthorized  Changes  in  Preferred 
Carrier— Pursuant  to  section  64.1150(a), 
executing  (  arners  who  are  informed  of 
an  unauthorized  carrier  change  by  a 
subscriber  must  immediately  notify  both 
the  authorized  and  allegedly 
unauthorized  carrier  of  the  incident. 
This  notification  must  include  the 
identity  of  both  carriers.  Pursuant  to 
section  64  1150(b).  anv  carrier, 
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executing,  authorized,  or  allegedly 
unauthorized,  that  is  informed  by  a 
subscriber  or  an  executing  carrier  of  an 
unauthorized  carrier  change  shall  direct 
that  subscriber  either  to  the  state 
commission  or,  where  the  state 
commission  has  not  opted  to  administer 
these  rules,  to  the  Federal 
Communications  Commission's 
Consumer  Information  Bureau,  for 
resolution  of  the  complaint.  Pursuant  to 
section  64  1150fc).  upon  receipt  of  an 
unauthorized  carrier  change  complaint. 
the  relevant  governmental  agency  will 
notifv  the  allegedly  unauthorized  carrier 
of  the  complaint  and  order  that  the 
carrier  removes  all  unpaid  charges  from 
the  subscriber's  bill  pending  a 
determination  of  whether  an 
unauthorized  change,  as  defined  by 
§64  1100(e).  has  occurred,  if  it  has  not 
already  done  so.  Pursuant  to  section 
64.1150(d).  not  more  than  30  days  after 
notification  of  the  complaint,  or  such 
lesser  time  as  is  required  bv  the  state 
commission  if  a  matter  is  brought  before 
a  state  commission,  the  alleged 
unauthorized  carrier  shall  provide  to  the 
relevant  government  agency  a  copy  of 
any  valid  proof  of  verification  of  the 
carrier  change  Failure  by  the  carrier  to 
respond  or  provide  proof  of  verification 
will  be  presumed  to  be  clear  and 
convincing  evidence  of  a  violation. 
Pursuant  to  section  64  1150(e).  the 
Federal  Communications  Commission 
will  not  adjudicate  a  complaint  filed 
pursuant  to  §  1.719  or  ^  1  720-736 
involving  an  alleged  unauthorized 
change,  as  defined  by  §64  1100(e)  of 
this  part,  while  a  complaint  based  on 
the  same  set  of  facts  is  pending  with  a 
state  commission.  (No.  of  respondents. 
1960:  hours  per  response;  5  hours:  total 
annual  hours;  9800  hours),  f  Section 
64.1160.  Absolution  Procedur^'s  Where 
the  Subscriber  Has  Not  Paid — Pursuant 
to  section  64.1 160(a),  this  section  shall 
only  apply  after  a  subscriber  has 
determined  that  an  unauthorized 
change,  as  defined  by  §64  llOOle)  of 
this  part,  has  occurred  and  the 
subscriber  has  not  paid  charges  to  [h^^ 
allegedly  unauthorized  carrier  for 
service  provided  for  30  days,  or  a 
portion  thereof,  after  the  unauthorized 
change  occurred.  Pursuant  to  section 
64.1160(b),  an  allegedly  unauthorized 
carrier  shall  remove  all  charges  incurred 
for  service  provided  during  the  first  30 
days  after  the  alleged  unauthorized 
change  occurred,  as  defined  bv 
§  64.1 100(e)  of  this  part,  from  a 
subscriber's  bill  upon  notification  that 
such  unauthorized  change  is  alleged  to 
have  occurred.  Pursuant  to  section 
64.1160ic).  an  allegedly  unauthorized 
carrier  may  challenge  a  subscriber's 


allegation  that  an  unauthorized  change, 
as  defined  by  §64.1 100(e)  of  this  part, 
occurred.  An  allegedly  unauthorized 
carrier  choosing  to  challenge  such 
allegation  shall  immediately  notify  the 
complaining  suhscnher  that:  (1)  The 
complaining  subscriber  must  file  a 
complaint  with  a  state  commission  that 
has  opted  to  administer  the  FCC's  rules, 
pursuant  to  §  64. 1 1 10  of  this  part,  or  the 
FCC  within  30  days  of  either  (i)  the  date 
of  removal  of  charges  from  the 
complaining  subscriber's  bill  in 
accordance  with  paragraph  (b)  of  this 
section  or  (ii)  the  date  the  allegedly 
unauthorized  carrier  notifies  the 
complaining  subscriber  of  the 
requirements  of  this  paragraph, 
whichever  is  later:  and  (2)  a  failure  to 
file  such  a  complaint  within  this  30-day 
time  period  will  result  in  the  charges 
removed  being  reinstated  on  the 
subscriber's  bill  and.  consequently,  the 
complaining  subscribers  will  only  be 
entitled  to  remedies  for  the  alleged 
unauth(jrized  change  other  than  those 
provided  for  in  §64.1 140(b)(1)  of  this 
part.  No  allegedly  unauthorized  carrier 
shall  reinstate  r;harges  to  a  subscriber's 
bill  pursuant  to  the  provisions  of  this 
paragraph  without  first  providing  such 
subscriber  with  a  reasonable 
npportunitv  to  demonstrate  that  the 
requisite  c;omplaint  was  timely  filed 
within  the  30-dav  period  described  in 
this  paragraph  Pursuant  to  section 
64  1160(d),  if  the  relevant  governmental 
agency  determines  after  reasonable 
investigation  that  an  unauthorized 
change,  as  defined  by  §  64.1100(e)  of 
this  part,  has  occurred,  an  order  shall  be 
issued  providing  that  the  subscriber  is 
entitled  to  absolution  from  the  charges 
incurred  during  the  first  30  days  after 
the  unauthorized  carrier  change 
occurred,  and  neither  the  authorized  or 
unauthorized  carrier  may  pursue  any 
collection  against  the  subscriber  for 
those  charges  Pursuant  to  section 
64.1160(e).  if  the  subscriber  has 
incurred  charges  for  more  than  30  days 
after  the  unauthorized  carrier  change, 
the  unauthorized  carrier  must  forward 
the  billing  information  for  such  services 
to  the  authorized  earner.  Pursuant  to 
section  64.1160(0.  if  the  unauthorized 
carrier  received  payment  from  the 
subscriber  for  ser\  ices  provided  after 
the  first  30  days  after  the  unauthorized 
change  <x:curred.  the  obligations  for 
pavments  and  refunds  provided  for  in 
§64  1160  of  this  part  shall  apply  to 
those  payments  Pursuant  to  section 
64.1160(g).  if  the  relevant  governmental 
agency  determines  after  reasonable 
investigation  that  the  carrier  change  was 
authorized,  the  carrier  may  re-bill  the 
subscriber  for  charges  incurred.  (No.  of 


respondents:  1960:  hours  per  response: 
8  hours:  total  annual  burden:  15,680),  g. 
Section  64,1170,  Reimbursement 
Procedures  Where  the  Subscriber  Has 
Paid,  Pursuant  to  section  64.1170(a),  the 
procedures  set  forth  in  section  64.1170 
shall  apply  only  after  a  subscriber  has 
determined  that  an  unauthorized 
change,  as  defined  by  section  64.1100(e) 
of  our  rules,  has  occurred  and  the 
subscriber  has  paid  charges  to  an 
allegedly  unauthorized  carrier.  Pursuant 
to  section  64.1170(b).  if  the  relevant 
governmental  agency  determines  after 
reasonable  investigation  that  an 
unauthorized  change,  as  defined  by 
§  64.1100(e)  of  this  part,  has  occurred,  it 
shall  issue  an  order  directing  the 
unauthorized  carrier  to  forward  to  the 
authorized  carrier  the  following,  in 
addition  to  any  appropriate  state 
remedies,  an  amount  equal  to  150%  of 
all  charges  paid  by  the  subscriber  to  the 
unauthorized  carrier;  and  copies  of  any 
telephone  bills  issued  from  the 
unauthorized  carrier  to  the  subscriber. 
Pursuant  to  section  64.1170(c),  within 
ten  days  of  receipt  of  the  amount 
provided  for  in  paragraph  {b)(l)  of  this 
section,  the  authorized  carrier  shall 
provide  a  refund  or  credit  to  the 
subscriber  in  the  amount  of  50%  of  all 
charges  paid  by  the  subscriber  to  the 
unauthorized  carrier.  The  subscriber  has 
the  option  of  asking  the  authorized 
carrier  to  re-rate  the  unauthorized 
carrier's  charges  based  on  the  rates  of 
the  authorized  carrier  and,  on  behalf  of 
the  subscriber,  seek  an  additional 
refund  from  the  unauthorized  carrier,  to 
the  extent  that  the  re-rated  amount 
exceeds  the  50%  of  all  charges  paid  by 
the  subscriber  to  the  unauthorized 
carrier.  The  authorized  carrier  shall  also 
send  notice  to  the  relevant 
governmental  agency  that  it  has  given  a 
refund  or  credit  to  the  subscriber. 
Pursuant  to  section  64.1170(d),  if  an 
authorized  carrier  incurs  billing  and 
collection  expenses  in  collecting 
charges  from  the  unauthorized  carrier, 
the  unauthorized  carrier  shall  reimburse 
the  authorized  carrier  for  reasonable 
expenses.  Pursuant  to  section 
64.1170(e),  if  the  authorized  carrier  has 
not  received  payment  from  the 
unauthorized  carrier  as  required  by 
paragraph  (c)  of  this  section,  the 
authorized  carrier  is  not  required  to 
provide  any  refund  or  credit  to  the 
subscriber.  The  authorized  carrier  must, 
within  45  days  of  receiving  an  order  as 
described  in  paragraph  (b)  of  this 
section,  inform  the  subscriber  and  the 
relevant  governmental  agency  that 
issued  the  order  if  the  unauthorized 
carrier  has  failed  to  forward  to  it  the 
appropriate  charges,  and  also  inform  the 
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subscriber  of  his  or  her  right  to  pursue 
a  claim  against  the  unauthorized  carrier 
for  a  refund  of  all  charges  paid  to  the 
unauthorized  carrier.  Pursuant  to 
section  64.1170(f),  where  possible,  the 
properly  authorized  carrier  must 
reinstate  the  subscriber  in  any  premium 
program  in  which  that  subscriber  was 
enrolled  prior  to  the  unauthorized 
change,  if  the  subscriber's  participation 
in  that  program  was  terminated  because 
of  the  unauthorized  change.  If  the 
subscriber  has  paid  charges  to  the 
unauthorized  carrier,  the  properly 
authorized  carrier  shall  also  provide  or 
restore  to  the  subscriber  any  premiums 
to  which  the  subscriber  would  have 
been  entitled  had  the  unauthorized 
change  not  occurred.  The  authorized 
carrier  must  comply  with  the 
requirements  of  this  section  regardless 
of  whether  it  is  able  to  recover  from  the 
unauthorized  carrier  any  charges  that 
were  paid  by  the  subscriber.  (No.  of 
respondents;  1960;  hours  per  response: 
7  hours;  total  annual  burden:  13.720 
hours),  h.  Section  64.1180.  Reporting 
Requirement.  Pursuant  to  section 
64.1 180.  each  provider  of  telephone 
exchange  and/or  telephone  toll  ser\'ice 
shall  submit  to  the  Commission  FCC 
Form  478.  Slamming  Complaint 
Reporting  Form,  via  e-mail  (slamming 
478^  fcc.gov).  U.S.  Mail,  or  facsimile  a 
slamming  complaint  report  form 
identifv'ing  the  number  of  slamming 
complaints  received  during  the 
reporting  period  and  other  information 
as  specified  in  64.1180(b).  Reporting 
shall  commence  August  15.  2001 
Carriers  are  required  to  complete  and 
file  a  copy  of  the  FC'C  Form  478,  Copies 
of  the  form  may  be  downloaded  from 
the  Commission's  forms  Web  page 
(w\v\v.  fee. gov/ form  page.  html].  Carriers 
are  encouraged  to  maintain  all  records 
regarding  slamming  complaints  for  at 
least  24  months  from  the  date  on  which 
they  receive  written,  electronic,  or  oral 
contact  by  a  consumer  alleging  that  an 
unauthorized  change  in  his/her 
preferred  carrier  was  made  by  the 
carrier  or  by  another  carrier.  (No.  of 
respondents:  1850;  hours  per  response: 
7  hours  per  submission;  14  hours;  total 
annual  burden:  25,900  hours),  i.  Section 
64.1190,  Preferred  Carrier  Freezes. 
Section  64,1190  requires  that  all  local 
exchange  carriers  that  impose  preferred 
carrier  freezes  on  their  subscribers' 
accounts  must  verify  such  freezes,  as 
well  as  accept  subscriber  requests  to  lift 
such  freezes  in  writing  or  by  three-way 
calls.  (No.  of  respondents:  1800:  hours 
per  response:  2  hours;  total  annual 
burden:  3600  hours),  j.  Section  1.719. 
Informal  Complaints  Filed  Pursuant  to 
section  258 — section  1.719  applies  to 


complaints  alleging  that  a  carrier  has 
violated  section  258  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Telecommunic  ations 
Act  of  1996.  by  making  an  unauthorized 
change  of  a  subscriber's  preferred 
carrier,  as  defined  by  ^  64  11  00(p! 
Pursuant  to  section  1  719(b),  the 
complaint  shall  be  in  writing,  and 
should  contain:  (1)  The  complainant's 
name,  address,  telephone  number  and  e- 
mail  address  (if  the  complainant  hA< 
one);  (2)  the  name  of  both  the  allegedly 
unauthorized  carrier,  as  defined  by 
§64  1100(d).  and  authorized  carrier,  as 
'defined  bv  §64  1100(c);  (3)  a  complete 
statement  of  the  facts  (including;  dn\ 
documentation)  tending  to  show  that 
such  carrier  engaged  in  an  unauthorized 
change  of  the  subscriber  s  preferreci 
carrier;  (4)  a  statement  of  whether  tiii' 
complainant  has  paid  any  disputed 
charges  to  the  allegedlv  unauthorized 
carrier;  and  (5)  the  spec  ifit  relief  sought 
if  the  complainant  is  unsatisfied  with 
the  resolution  of  a  complaint  under  this 
section,  the  complainant  may  file  ,i 
formal  complaint  with  the  (Commission 
in  the  form  specified  in  §  1.721  of  this 
part.  (No.  of  respondents:  13.200;  hours 
per  response:  4  hours;  total  annual 
burden:  32,800  hours)   k   \'olunt.ir\ 
Reporting  Requirement   States  that 
choose  to  administer  the  (Commission's 
slamming  rules  must  regularly  file 
information  with  the  Commission  thnt 
details  slamming  at  1i\  it\  in  their 
regions.  Such  filings  should  identify  the 
number  of  slamming  complaints 
handled,  including tlata  on  thi'  nuniiuM 
of  valid  complaints  per  (arrier;  the 
identity  of  top  slamming  carriers: 
slamming  trends;  and  other  relevant 
information.  See  paragraph  34  of  the 
Order  (Number  of  respondt-nts:  51; 
hours  per  response:  10  hours;  total 
annual  burden:  510  hours).  The 
information  from  these  c:ollections  will 
be  used  to  implement  section  258  of  the 
Act,  The  information  will  strengthen  the 
ability  of  our  rules  to  deter  slamming, 
while  adilressing  concerns  r.iised  with 
respect  to  our  previous  administrative 
procedures.  The  information  will  also 
enable  us  to  give  victims  of  slamming 
adequate  redress  and  ensure  that 
carriers  that  slam  do  not  profit  from 
their  fraud  The  information  vmH  help  to 
protect  consumers  from  carriers  who 
may  attempt  to  take  advantage^  of 
consumer  confusion  o\'er  difffTf'ut  l\pes 
of  telecommunications  ser\'ices.  The 
information  gathered  in  response  to  the 
reporting  requirement  will  enable  the 
Commission  to  identif\'.  as  soon  as 
possible,  the  carriers  that  repeatedly 
initiate  unauthorized  changes. 
Obligation  to  respond:  Mandatory 


Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
al)o\  e  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission 

Magalie  Roman  Salas. 

Sfi^n  Ian, 

(PR  Doc.  01-24861  Filed  10-3-01;  8:45  am) 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

[Report  No  2505] 

Petition  tor  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceeding 

September  Z7 .  2001. 

Petition  for  Reconsideration  and 
Clarification  has  been  filed  in  the 
Commission's  rulemaking  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copving  in 
Room  CY-A257.  445  12th  Street",  SW.. 
Washington.  DC,  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  this  petition  must  be 
filed  bv  October  19.  2001.  See  section 
1 .4(b)(  1 J  of  the  Commission's  rules  (47 
CFR  1 .4(b)(  1 )).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired 

Subject:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capability  (CC 
Docket  No.  98-147). 

Magalie  Roman  Salas 

IFR  Doc.  01-24860  Filed  10-3-01;  8:45  ami 

BILLING  CODE  6713-01 -M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
CANCELLATIONS  OF  PREVIOUSLY 
ANNOUNCED  MEETINGS; 

Tut-sday.  October  2.  2001  at  10  a.m.. 
me«Ming  closed  to  the  public. 

Thursday.  October  4.  2001  at  10  a.m. 
m(«eting  open  to  the  public. 
DATE  &  TIME;  Wednesday.  October  10. 
jDOi  ,it  ui  <i  m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 
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STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  04SCUSSE0:  I 

Compliance  matters  pursuant  to  2 

U.S  C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g.  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  &  TIME:  Thursday.  October  11.  2001 

at  10  am 

PLACE:  999  E.  Street,  N\V  ,  Washington. 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  CMSCUSSED:  ' 

Correction  and  Approval  of  Minutes. 

Draft  Advisory'  Opinion  2001-14:  Los 
Angeles  County  Democratic  Central 
Committee  by  counsel.  Laurence  S. 
Zakson 

Revised  draft  Advisory  Opinion  2001- 
12:  (Tentative)  Democratic  Partv  of 
Wisconsin  by  Linda  Honold. 
Chairperson  i 

Administrative  Matters 

PERSON  TO  CO^^■ACT  FOR  INFORMATION: 

Mr  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220. 

.Mary  W,  Dove, 

SecKtary- of  the  Commission.       \ 

(KR  DcK    (n-24M'n  Filfd  10-2-01    ll:10ara| 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Banlt 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225  41  of  the  Boards  Regulation  Y  (12 
CFR  22.5.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  ar^■ 
considered  in  acting  rm  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
19.  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  lackson.  Applications  Officer) 


230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1.  Merrill  M.  Wesemann.  Franklin. 
Indiana;  to  acquire  additional  voting 
shares  of  First  f^ommunity  Bancshares, 
Inc  .  Bargersville.  Indiana,  and  therebv 
indirectly  acquire  additional  voting 
shares  of  First  Community  Bank  & 
Trust,  Bargersville.  Indiana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1   Bovd  Claris  Bass.  Bellevue, 
Colorado:  Louise  Loraine  Bass, 
Albuquerque,  New  Mexico;  and  Carlton 
Clark  Bass.  McAlester,  Oklahoma,  as  Co- 
Trustees  of  the  Bass  Family  Trust;  to 
acquire  voting  shares  of  First  of 
McAlester  Corporation,  McAlester. 
Oklahoma,  and  thtjfeby  indirectly 
acquire  voting  shares  of  First  National 
Bank  and  Trust  Company.  McAlester, 
Oklahoma 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  28,  2001 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc  01-24797  Filed  10-.3-00;  H:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Hr)lding  Company 
Act  of  1M56  (12  est:    1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  compari\  and/or  to  acquire  the 
assets  or  the  f)wnership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
hank  holding  companv  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appli(  ations  listed  below,  as  well 
as  other  relatefl  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Crovemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U  S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  c:ompany.  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 


Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiecgov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  Associated  Banc-Corp.  Green  Bay. 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Signal  Financial 
Corporation.  Mendota  Heights. 
Minnesota,  and  thereby  indirectly 
acquire  Signal  Bank  National 
Association,  Eagan.  Minnesota,  and 
Signal  Bank  South  National  Association. 
Red  Wing.  Minnesota. 

2.  Herky  Hawk  Financial  Corp., 
Monticello.  Iowa:  to  acquire  100  percent 
of  the  voting  shares  of  Casey  State  Bank, 
Ca.sey,  Illinois. 

3.  Herky  Hawk  Financial  Corp.. 
Monticello,  Iowa:  to  acquire  100  percent 
of  the  voting  shares  of  New  Vienna 
Savings  Bank.  New  Vienna,  Iowa. 

4.  Herky  Hawk  Financial  Corp.. 
Monticello.  Iowa:  to  merge  with 
Biggsville  Financial  Corporation. 
Biggsville,  Illinois,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Biggsville,  Biggsville,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
SyslHm,  September  28.  2001. 
Robert  deV,  Frierson. 
Di'puty  Secretnn  of  the  Board 
iFR  Do(    01-24796  Filed  lO-.f-Ol:  8:43  am] 
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FEDERAL  RESERVE  SYSTEM 
Consumer  Advisory  Council 

Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  October  25.  2001. 
The  meeting,  which  will  be  open  to 
public  observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C..  in  Dining  Room  E  of 
the  Martin  Building  (Terrace  level).  The 
meeting  will  begin  at  8:45  a.m.  and  is 
expected  to  conclude  at  1:00  p.m.  The 
Martin  Building  is  located  on  C  Street. 
Northwest,  between  20th  and  21st 
Streets, 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  to  implement  various 
consumer  financial  services,  fair 
lending,  and  community  investment 


Federal  Register / Vol.  66,  No.  193 /Thursday,  October  4,  2001 


Notices 


50657 


laws  and  on  other  matters  on  which  the 
Board  seeks  its  advice.  Time  permitting, 
the  Council  will  discuss  the  following 
topics: 

Electronic  Delivery  of  Disclosures 
-Discussion  of  the  Board's  interim  rules 
ensuring  effective  delivery  of 
dis_closures  required  under  certain 
consumer  financial  services  laws,  when 
these  disclosures  are  provided 
electronically. 

Truth  in  Lending  Act  -Discussion  of 
credit  card  rules  to  identify  areas  for 
possible  regulatory  revisions  under 
Regulation  Z  which  implements  the 
Truth  in  Lending  Act.  Discussion  of 
mortgage  reform  alternatives. 

Community  Reinvestment  Act  • 
Discussion  of  topics  to  be  included  in 
the  2002  review  of  Regulation  BB  which 
implements  the  Community 
Reinvestment  Act. 

Committee  Reports  •  Council 
committees  will  report  on  their  work. 

Other  matters  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  regarding  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  Ann  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay.  202-'452-6470. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  28.  2001 
lennifer  ].  Johnson, 
Secretary  of  the  Board 
|FR  Doc  01-24795  Filed  10-3-01;  8:45  ami 

BILLING  CODE  6210-01 -S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m.,  Tuesday. 
Octobers,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Michelle  A.  Smith.  Assistant  to  thp 
Board,  202-452-3204. 

SUPPLEMENTARY  INFORMATION:  Ynu  mrtv 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  aimouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  2,  2001. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  01-25015  Filed  10-2-01.  12:25  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60D«y-01-64] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  .^ct  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  Tn 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road 
MS-D24,  Atlanta.  GA  30333.  Written 


f  oniments  should  be  ref;ei\i'ii  w  ;thm  hO 
days  r)f  tins  notice. 

Proposed  Project 

Cycle  b  i  if  the  National  Survey  of 
Family  Growth  (NSFG-6)  (OMB  No. 
0920-0314  H-R^vision— National  Center 
for  Health  Statistics  (NCHS).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  National  Survey  of  Family  Grov\'th 
has  been  conducted  periodic.dll \  since 
1973  by  the  .National  Cpnlir  for  Health 
Statistics,  CDC  The  first  five  cycles  of 
the  NSFG  were  based  on  interviews 
with  'vomfn  15—44  years  of  age,  to 
measure  factors  related  ti-  [sirth  and 
pregnancy  rates  and  nMt>'rii.ii  and  infant 
health  In  Cycle  6,  both  women  and  men 
will  be  interviewed  The  intcnifws 
with  males  1.5—44  will  addrns-    i 
factors  that  affect  pu\r\  into  mamagp. 
cohabitation,  and  fatherhoftd:  (2)  factors 
that  affect  the  spread  of  Sf^xuallv 
Transmitted  Diseasps  (STDsi  nnd  HI\' 
(Human  immunodeficiencv  Virus,  the 
virus  that  causes  AIDS):  and  (3)  factors 
that  affect  men's  abi!it\  and  viillingnpss 
tt)  c;arr\'  out  their  fatherhood  roles. 
including  child  support 

In  2002.  the  NSF(]  will  intery^iew  d 
nationally  representative  sample  of 
1 1.500  women  and  7.500  men  15-44 
years  of  age  Blat.k   Hispanu  .  and  15-24 
year  old  men  and  women  will  be 
sampled  at  a  higher  rate  than  others.  A 
pretest  has  been  (  ondin  teit   .M! 
[participation  is  c  ornpletel_\  \ninntary 
and  confidential. 

NSFG  data  help  measure  the 
demographics,  health  status,  and 
beha\'ior  of  the  population  of 
reproductive  age  (as  well  as  those 
responsible  for  most  STDs).  The  NSFG 
data  from  the  1995  sur\'ey  have  already 
been  published  in  more  than  60 
published  NCHS  reports  and  articles  in 
scientific  journals  Besides  NCHS,  users 
of  NSFC;  data  inrlude  the  Department  of 
Health  and  Human  Services  (HHS) 
Office  of  Population  Affairs,  the 
National  Institute  for  Child  Health  and 
Human  Development,  the  CDC  HIV/ 
AIDS  Prevention  progr.ini   tin  (  !>C"s 
Division  of  Reproductive  iieaitli.  the 
Office  of  the  Assistant  Secretary  for 
Planning  anci  E\'alud!i(  ii   (  ).\^1'1  i,  and 
the  t]hildren's  BureHii   (iihr:  umts 
include  Congress  (for  Sim  tn  u  905  of  the 
Personal  Responsibilit\  and  Work 
C)pportunit\  RtMonc  iliatiun  Act  of  1996. 
among  others),  the  Healthy  People  2000 
and  2010  initiatives,  private  researchers 
in  demographv    public  health,  maternal 
and  child  health,  and  state  governments. 
There  is  no  cost  to  n^spondents. 
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Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Avg  burden/ 

response 

(in  hrs.) 


Total  burden 
(in  hrs  ) 


Survey   screener 
Sun/ey  males    .. 
Survey  females 
Venficafion 

Total 


55000 
7500 

11500 
5500 


5/60 

1 

80/60 

5/60 


4,583 

7.500 

15,333 

458 


27.874 


Dated:  September  27,  2001. 
Nancy  E.  Cheai, 
Acting  Associate  Director  for  Policy.  Planning 

and  Evaluatinn.  r^vifrrs  for  Disease  Control 

and  Prpvfntinn 

\VR  Do(  .  01-24876  Filed  lO-^-ui;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 


[CI»«S-4028-N] 


I 


Medicare  Program:  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education— Thursday,  October  25. 
2001 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  in  accordance  with  section 
10(a)  of  the  Federal  Advisnrv  Cjimmittee 
Act,  this  notice  announces  a  meeting  of 
the  Advisor,'  Panel  fin  Medicare 
Education  (the  Panel)  on  Thursday. 
October  Zo.  2001   This  Panel  advises 
and  makes  rernmmendatiuns  to  the 
Secretary-  of  the  Department  of  Health 
and  Human  Services  (HHS)  and  the 
Administrator  of  the  Centers  fur 
Medicare  &  Medicaid  Ser\ices  (CMS), 
on  opportunities  for  CMS  to  optimize 
the  effectiveness  of  the  National 
Medicare  Education  Program  and  otiier 
CMS  programs  that  help  Medicare 
beneficiaries  understand  M»dirare  and 
the  range  of  Medicare  options  available 
with  the  passage  of  the 
MedicarefChoice  Program.  The  Panel 
meeting  is  open  to  the  public. 
DATE:  The  meeting  is  scheduled  for 
Thursday.  October  25,  2001.  from  9  00 
am.  to  5:00  pm 

ADDRESS:  The  meeting  will  be  held  at 
the  Capitol  Hill  Club.  300  First  Strwt, 
SE..  Washington.  DC  2000,3.  (202)  484- 
4590 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Caliman,  Health  Insurance 
Specialist,  Division  of  Partnership 
Development.  Center  for  Beneficiary 
Choices,  Centers  for  Medicare  & 


Medic  aid  Sen'ices.  7500  Security 
Boulevard.  S2-23-05.  Baltimore,  MD. 
21244-1850,  (410)  786-5052.  Please 
refer  to  the  CMS  .Xdvisory  Committees 
Information  Line  1 1-877-449-5659  toll 
free)/(410-786-9379  local)  or  the 
Internet  (http://vvww,hcfa  gov/events/ 
apme/homepagehtm)  for  additional 
information  and  updates  on  committee 
activities,  or  contact  Ms,  Caliman  via  E- 
mail  at  APME@cms, hhs.gov.  Press 
inquiries  are  handled  through  the  CMS 
Pre-^s  Office  at  (2021  690-6145, 
SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act,  as 
amended,  grants  to  the  Secretary  the 
authority  to  establish  an  advisory  panel 
it  the  Secretary  finds  the  panel 
necessary  and  in  the  public  interest.  The 
Secretary  signed  the  charter  establishing 
this  Panel  on  lanuary  21.  1999  and  the 
charter  renewing  the  Panel  on  January 
18,  2001.  The  Advisory  Panel  on 
Medicare  E(iucation  advises  the 
Department  of  He.ilth  and  Human 
Services  and  the  Centers  for  Medicare  & 
Medicaid  ,Ser\'ices  on  opportunities  to 
enhance  the  effectiveness  of  consumer 
education  strategies  concerning  the 
Medicare  program. 

The  goals  of  the  Panel  are  to  provide 
advice  on  the  ff)llowing: 

•  Developing  and  implementing  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  Knhancing  the  Federal 

yo\  ernment's  effectiveness  in  informing 
the  .Medicare  consumer,  including  the 
appropriate  u.se  of  public-private 
partnerships 

•  E.xpanding  outreae;h  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities. 
in  the  context  of  a  national  Medicare 
education  program, 

•  Assembling  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and 
building  a  community  infrastructure  for 
information,  counseling,  and  assistance. 

The  f  urrent  members  of  the  Panel  are: 
Diane  Archer.  ID.  President.  Medicare 
Rights  Center;  David  Baldridge, 
Executive  Director.  National  Indian 
Council  on  Aging:  Bruce  Bradley, 
MBA.  Director.  Managed  Care  Plans, 


General  Motors  Corporation;  Carol 
Cronin,  Chairperson.  Advisory  Panel  on 
Medicare  Education:  Joyce  Dubow. 
M.U.P.,  Senior  Policy  Advisor,  Public 
Policy  Institute.  AARP;  Jennie  Chin 
Hansen.  Executive  Director.  On  Lok 
Senior  Health  Services;  Elmer  Huerta. 
M.D  .  M.P.H..  Director.  Cancer  Risk  and 
Assessment  Center,  Washington 
Hospital  Center;  Bonita  Kallestad.  J.D.. 
M.S.,  Mid  Minnesota  Legal  Assistance: 
Steven  Larsen.  J.D..  M.A..  Mar^dand 
Insurance  Commissioner,  Maryland 
Insurance  Administration;  Brian 
Lindberg,  M.M.H.S..  Executive  Director. 
Consumer  Coalition  for  Quality  Health 
C;are;  Heidi  Margulis.  B.A..  Vice 
President.  Government  Affairs.  Humana. 
Inc.;  Patricia  Neuman.  Sc.D..  Director, 
Medicare  Policy  Project.  Henry  J.  Kaiser 
Family  Foundation;  Elena  Rios,  M.D.. 
M.S. PH.,  President,  National  Hispanic 
Medical  Association;  Samuel  Simmons, 
B.A.,  President  and  CEO,  The  National 
Caucus  and  Center  on  Black  Aged,  Inc.; 
Nina  Weinberg,  M.A.,  President. 
National  Health  Council;  and  Edward 
Zesk.  B.A.,  Executive  Director,  Aging 
2000. 

The  agenda  for  the  October  25,  2001 
meeting  will  include  the  following: 

•  Recap  of  the  previous  meeting  (July 
12.2001). 

•  CMS  update/issues. 

•  Fall  Medicare  Ad  Campaign. 

•  LIpdate  on  Medicare  Helpline  and 
Medicare  Personal  Plan  Finder  (Web- 
based  Decision  Support  T(jol). 

•  APME  Annual  Report. 

•  Public  comment. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  contact  Ms. 
Caliman  by  12  noon,  Thursday,  October 
18,  2001.  In  conjunction,  a  written  copy 
of  the  oral  presentation  should  also  be 
submitted  to  Ms.  Caliman  by  12  noon, 
Thursday,  October  18,  200l'.  The 
number  of  oral  presentations  may  be 
limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Caliman  by  12  noon, 
Thursday.  October  18,  2001 !  The 
meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Individuals  requiring  sign 
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language  interpretation  for  the  hearing 
impaired  or  other  special 
accommodations  should  contact  Ms. 
Caliman  at  least  1 5  days  before  the 
meeting. 

(Section  222  of  the  Public  Health  Servit  e  Act 
(42  IJ.S.C.  217(a))  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2.  section  :0(a) 
and  41  CFR  102-3) 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance  Program:  and  Program  No  93.774. 
Medicare — Supplementary  Medii  al 
Insurance  Program) 

Dated:  September  28,  2001. 

Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  & 
Medicaid  Sen  ices 

[FRDoc,  01-24919  Filed  10- 1-01:  3  09  pm] 

BILUNG  CODE  41 20-01 -P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Graduate  Student  Training 
Programs  Application 

summary:  In  compliance  witli  the 
requirement  of  Section  3506(c)(2)(A)  of 


the  Paperwork  Reduction  Act  nf  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Graduate  Partnerships  Program/OIR/C)D. 
the  National  Institutes  of  Health  (MH) 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval 

Proposed  Collection 

T;fye;  Graduate  Student  Training 
Programs  Application.  Type  of 
Information  Collection  f^equeit:  New 
.Veed  and  I'se  of  Information  Collection 
The  information  gathered  in  the 
Graduate  Student  Training  Prograjjis 
application  will  enable  thr 
identification  and  evaluation  of 
graduate  students  interested  in 
performing  their  dissertation  resedr(  h  in 
the  NIH  Intramural  Researc  h  Program 
laboratories  (NIH     IKPj  Modeling 
university  applications  for  admission 
into  graduate  programs,  the  Graduate 
Student  Training  Program  application 
contains  several  sections  that  will  aid 
the  NIH  admission  c  ommittee'^ 
identification  and  evaluation  of  each 
graduate  student   Specific  areas 
required  to  e\aluate  a  candidate  iiu  hide 
the  following:  Contact  information. 

Estimates  of  Houp  Burden 


citizenship  status,  idnititu  .iSi'  i:  >  f 
program.s  to  whic:h  thf  ^tud'  n;  \\  \Av^'s  to 
applv,  students   graduate  usuversity 
information  and  undergraduate 
university  information,  standardized 
examination  scores.  refer<  ::  .  s  and 
letters  of  rec:ommendaiinn,  proposed 
NIH  ad\'isor  inforni.itiun,  University 
ad\  isor  inforniain  n   research  interests, 
career  goals,  .i;iil  prripnseti  research  in 
NIH  IRP  Hthrm  ii\  ,iiid  ^,",\~\rT  ,,re 
additional  optional  information  used  to 
e\  aluate  the  (^,PP  rec  niitmg  abilities  and 
( iimpti!rtn(  e  vsiih  fecierdl  regulation. 
Frf'(jufni  \     '  li-'<i'i  ,•:■-/'  ( )nce.  Affected 
Public  lmii\  ulLidi,>,  l\pi  of 
Fir-'-nondents:  Students  pursuing  an 
advanced  decre.    Ph  P    and  would  like 
to  perform  th-ir  'ii^-eriation  research  in 
the  NIH  liitraiTiiiral  Research  Program 
l.ibiir.it!  ^r;'- 


(li^jslaN  e, 


111  reporting  burden  is 
11  the  following  table: 


Type  of  responoents 

T                                                 •-                              .,      .  -    , — 

Estimated            Estimated          Averaoe  bur-      Estimated  total 

numSlJf^e        "^-^^  «<  ^e-       .Xt^^'^,      annual  t>urclen 
^P---,s           ---j:^;           response^           ^- - 

Student  Application  to  Current  Graduate  Student  Program  

Student  Application  to  Future  Graduate  Student  Progra.Tis    

250 

500 

2250 

1 
1 
1 

0.50 
0.50 
0^ 

125 
250 

Recommendations  (750>3l       

563 

Totals    

3000 

938 

' 

Estimate  of  Capital  Costs.  Operating 
Costs,  and/or  Maintenance  Costs  are 
displayed  in  the  following  table: 

Annualized  capital  start-up  cost 

Information  Ccsllection 

Application  Design,  Development,  Testing 

Total  


Amount 


so.oo 

12.000.00 


512000,00 


Operational  mainienar'ce  a-^a  purchase  components 


Troub*e-st>ooting  and  mo.niion.ng  lees 
Maintenance     


Total 


Amount 


#2000  00 
1000.00 


$3  000,00 


Estimate  of  Other  Total  Annual  Cost 
Burrfen.  SI 5.000.00, 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  atidress  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 


whether  the  information  will  have 
practical  utility:  (21  Evaluate  the 
accurac:y  of  the  agenrv's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validitv  "I 
the  methodology  and  assumption'-  used 
(.1)  Enhance  the  quality,  utilitv,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 


of  ,t|  ])ri  (iri.tte  automated,  electronic, 
inef  hanu  .il    '  f  other  technological 
c  oUectioii  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  niiio   i id. n matiuii  on  the 
firnposed  ['riiie(  !  i  i  to  obtain  a  copy  of 
the  ddt.i  1  I  iU;ction  plans  and 
instruineiii*.  contact;  Dr.  Patty 
McCarthy,  Proi;r.nii  Coordinator, 
Graduate  Partru'rvfiips  Program. 
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National  Institutes  of  Health.  10  Clentor 
Drive.  Building  10/Room  1C129, 
Bethesda.  Maniand  20892-115  3  or  call 
301-594-9603  or  e-mail  vour  request, 
including  your  address  to 
mccarthyilod  nih  s^or.  i 

Comments  Due  Date 

Clnmments  regarding  this  information 
collection  arf^  best  assured  of  having 
their  full  effect  if  received  within  60 
davs  of  the  date  of  this  publication 

Uatfd:  Sfpt-TiitHT  2A   2001 
Michael  M.  Gottesinan, 
D''i;\ii\  Dirt^ctor  Of  Intramural  Research. 
V  j,';()fi; '  Institutes  of  Health 
IFK  Dn(    1)1 -J4830  Filed  10-3-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  .■\dvisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  herebv  yiven  of  a  meeting  of  the 
Director  s  (Council  of  Public 
Representatives 

The  meeting  will  \)^'  open  to  th*^ 
public,  with  attendance  limited  to  s|),u  e 
available  Induiduals  who  plan  tn 
attend  and  ntied  special  assistanc  e.  sui  ii 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\'  the  f^ontact  Person  listed  below 
in  advance  of  the  meeting 

\anie  nf  Committee:  Director's 
Council  of  Public  Representatives. 

Dote  October  23.  2001 

Timf  H.M)  am  to  4  KJ  p  m. 

A^endu  Among  the  topics  proposed 
for  disc;ussion  are;  (1 )  The  science 
underlving  f  omplementary  and 
altfrnativf  medicine,  (2)  human 
researcti  protet.tions;  (3)  technology 
transfer  activities  at  the  NIH:  current 
issues,  and  (4)  staff  reports  on  \IH  stem 
cell  rese,iri,h  activitv. 

Plnce:  National  Institutes  of  Health, 
9000  Kockville  Pik".  Building  31 .  C 
Wing,  Conf  Rm  6.  Bethesda.  MD  20892 

(Contact  Person  lennifer  H  (iorman, 
NIH  Pu'ohc  Liaison/CCIPK  Coordinator, 
Office  of  Communications  and  Public 
Liaison.  Office  of  the  Director,  N.itional 
Institutes  of  Health.  9000  Rockville 
Pike,  Building  1.  Room  344.  Bethesda, 
MD  20H92.  (301)  435-4448. 
gornitin/'lod.n;/?  gov 

Information  is  also  available  nn  tht> 
Institute  sf^mter's  home  page; 
www.  nih.gov/ about /publicliai  son/ 
index.html.  where  an  agenda  and  anv 


additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Nos.  93.14,  Intramural  Research  Training 
Award;  93.187,  Undergraduate  Sf:holarship 
Program  for  Individuals  from  Disadvantaged 
Backgrounds:  93.22,  Clinical  Research  l.i),)n 
Repayment  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.2,32,  Loan 
Repayment  Program  for  Research  Generally; 
9.3.39.  Academic  Research  Enhancement 
.Award:  93.936.  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repavment  Program.  National  Institutes  of 
Health.  HHS) 

Dated:  September  2fi,  2001. 
LaVerne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  01-24837  Filed  10-3-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  t^ommittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Director's  Council  of  Piiblit 
Representatives 

The  meeting  will  be  open  to  the 
piililit:.  with  attendance  limited  to  space 
a\ailabli'  lndi\iduals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Conta(-t  person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  Director's  Council  of 
Public  Representatives. 

Dflfe;  October  2   2001. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  discuss  and  make 
recommendations  of  the  draft  Human 
Research  Protections  Report  and  Executive 
Summary. 

Place:  Conferenc;H  Call  Toll  Free  Number: 
H77-901-9H10.  Passcode:  769101.  you  will 
hear  music  until  the  call  is  activated. 
(Telephone  Conference  Call). 

Contact  Person.  lennifer  E.  Gorman.  MM 
Public  Liaison/C^opr  Coordinator.  Otfii  e  di 
Communications  and  Public  Liaison.  (Ifficc 
of  the  Director.  National  Institutes  ol  HeHlth. 
9000  Ro<:kvil|p  Pike.  Building  1.  Room  344. 
Bethesda,  MD  20892.  (301)  435-4448. 
gorman|@od. nih.gov. 

This  notice  is  being  published  less  llian  1.1 
days  in  advance  of  the  meeting  due  to 
scheduling  conflicts  among  the  members. 
Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nih.gov/about/pubIicliaison/ 
index.html,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 


(Catalogue  of  Federal  Domestic  .Assistaiue 
Program  Nos.  93.14.  Intramural  Research 
Training  .Award:  93,187,  I  'ndergraduate 
Scholarship  Program  for  Individuals  from 
[disadvantaged  Backgrounds;  13:22.  Clinical 
Researih  Loan  Repa\'mt'nt  Program  for 
Individuals  from  Disad\antag<'<l 
Backgrounds:  93:232.  Loan  Repavment 
Program  for  Resean  h  Generally;  93:39, 
.Academif  Research  Enhan(,emenl  .Xward: 
93;93f>.  NIH  .Acquired  Immunodefic lent  y 
Svnrirome  Kesearch  Loan  Repavment 
Program.  National  Institutes  of  Health.  HHS) 

Dated    .September  27.  2001 

I.aVerne  Y.  Stringfieid, 

Dirri  tnr.  ( >ftiii'  oj  Fi'iii  nil  .■\rl\  i^-un 
Conimitlrr  Policy. 

(I'R  I>ii  ,  01-24838  Filed  10-3-01;  8;4,t  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10{di  (jf  the 
Federal  Advisory  Committee  Act,  as 
amended  (5. U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Vanif  ol  Committw:  National  (^Tnt;er 
Institute  S[)e(  inl  Kmphasis  Panel,  (iancer 
Prognosis  Si  Predit  'ion;  Phase  Application 
.Awards  and  SBIR.'.SITR  Initiative. 

Dfitf :  (1(  tober  29,  2001 

Time:  1  p.m.  to  6  p.iii 

.lyefKia.'  To  review  and  ►■v.iiuate  grcint 
,ip|)lf(;Htions. 

Phirr:  fit  30  Lxe(  iitive  Biiule\rird,  Room  ( ,, 
Km'  k\ille,  \in  20H.T2  (lelephoneC.onterence 
Cill) 

ContiH  t  PiTsor.:  Lidita  I)   f'alek.ir.  PhD. 
S(  lentifii  Review  .Administrator  Spei  idl 
Review.  Referral  and  Resoun  es  Branch. 
Division  of  Extramural  .Activities.  National 
Chancer  Institute.  National  Institutes  of 
Health.  Rllfi  Executive  BoulevarcL  Room 
8105.  Bethesda.  MD  20892-74U5.  (3(111  49(i- 
7575, 

Anv  interested  perstm  mav  file  written 
comments  with  the  lommittee  h\  torwarding 
the  statement  to  the  C^jntac  t  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
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(Catalog  of  Federal  Domestic  Assistance  Nos 
t);i.:?q2.  Cancer  Construction.  9:139.3.  C:ancer 
Cause  and  Prevention  Researc  h;  93  394. 
C,in(  er  Detection  and  Diagnosis  Reseau  h; 
93.39.5.  Can(  er  Treatment  Research;  93  39fi. 
Cancer  Biolog\  Research;  93..f97.  Cancer 
Centers  Su[i[)ort;  93.308.  Cancer  Research 
Manpower;  9.3.399.  Cane  er  Control.  National 
Institutes  uf  Health.  HHS) 

Dated:  Seplember  2~ .  2I)(»1 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Ffdmil  .Sdvisorv 
(Mmmittfe  Pnlir\ 

iFR  Doc.  01-24841  Fded  l()-,i-<)l;  H:4:)  am. 
BILLING  CODE  4140-01-li 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  mterprotation  or  other 
reasonable  accommodations,  should 
notif)'  the  Contact  Person  listed  below 
in  advance  uf  the  meeting. 

.Wjnie  of  (j)mwilt('t'  National  Cam  er 
Institute  Dire(  tor's  Consumer  Liaison  ( .roup 

Do/c October  1.5-17,  2001 

Time:  H:00  am   to  430  p  m 

Agendo:To  hold  the  Survivorship  i-nrurn, 
re(  eive  updates  from  the  Working  Croups 
and  to  discuss  priorities  for  the  DCLC 

P/oreThe  DoubleTree  Hotel.  1750 
Ko<  kvilip  Pike.  Rockville.  MD  20852 

Cantart  Person  Hlaine  Lee.  Ai  ting 
Executive  Sec  retarv,  Office  of  Liaison 
.-\<  tivities.  National  Instituti*  of  Health. 
National  Caiu  er  Irc^litute.  til  Ifi  txec  utiv  e 
Boulevard.  Suite  300  C,  Hethesda.  MD  20892, 
301/594-.n94 

This  meeting  i.>  being  pulihshed  less  than 
15  days  prior  to  meeting  due  to  srhedviling 
(  onflicts. 

.\n\  interested  person  inav  file  vviiten 
I  ommenis  with  the  cominitti^e  b\  forwarding 
the  statement  to  thti  Conlac  t  Person  listed  on 
tliis  notice.  The  statement  should  include  (ht 
name,  address,  telephone  number  and  when 
.ipplic  able,  the  business  or  professional 
affiliation  of  the  interested  person. 

information  is  also  available  on  the 
Institute's/Center's  home  page: 
cieainfo.nc:i.nih.go\ /advisorv/dclg/delghim. 
where  an  agenda  and  anv  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  FJomestic  Assistanc  e 
Program  Nos,  93.392,  Cancer  Construction. 
93  393.  Cane  er  Clause  and  Prevention 


Research;  93.394.  Canc:er  Detection  and 
Diagnosis  Research;  93.395.  C^iic;er 
Treatment  Research;  93.39{i.  Cancer  Biology 
Research;  93.397.  Cane  er  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHSl 

Dated   September  25   ;()m 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committef  Policy. 

IFR  Doc  01-24848  Filed  10-3-01:  8:45  am) 
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93.398.  Cancer  Reseaic  li  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  September  25.  2001. 
1  a\  erne  '\    Strinutieic! 

Dinclor.  Office  oj  Federal  Advisory 

Committee  Policy. 

[FR  Doc,  01-24849  Filed  10-3-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  lOid)  of  the 
Federal  Arivisorx'  Committee  Act.  as 
amended  (.5  I'.S  C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  i  losed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  secitions 
552b(c)(4)  and  552b{c)(fi).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  cfisc  lose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  muieria!. 
and  personal  information  c:oncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  whu  h 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Wintf  i>!  I'.ommittfc.  National  Cancer 
bi'-titute  Spec  ial  Kmphasis  Panel.  Shared 
Kesourc  es  for  Sc  icuitists  not  at  NCI  Funded 
(;anc:er  Cenlerv 

Date  Novemf>er  13-14.  2001 

Timr:  7  p.m.  to  5  p.m. 

.■\iiendo:  to  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chevy  Chase,  5520 
U'isconsin  .^venue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gerald  G.  Lovinger,  PhD. 
Scientific  Review  .\dministrator.  Grants 
Keview  Branc  h.  Division  of  Extramural 
Ac  livities.  National  Cancer  Institute,  national 
institutes  ol  Hi-alth.  R116  Executive 
Boulevard    K      i-Hlol    Kockville.  MD 
208y2-74(l">,  .till  4'»t.-  "'987. 

.\r\\  interested  person  may  file  written 
( c)mments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notic  e  The  statement  should  include  the 
name,  address,  lelepfione  number  and  when 
applicable,  the  business  oi  professional 
affiliation  of  »he  interestt^d  person. 

(Catalogue  (.1  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
9:i  393.  Cancer  Cause  and  Prevention 
Rfisearch;  93,394.  Chancer  Detection  and 
Diagnosis  Resean  h;  93.395.  Cancer 
Ireatment  Researc  h;  93.396.  Cancer  Biology 
Rest'an  h;  93.397.  Cancer  Centers  Support: 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  US  C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
nnfidential  trade  secrets  or  commercial 
J  (i  |.i  r!\  stich  as  patentable  material. 
an  !  jH'rv   n.ii  information  concerning 
inciiv  iciudis  associated  with  the  grant 
applic;ations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Speiial  Emphasis  Panel.  Innovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer. 

ZJofe;  November  14-16,  2001. 

Time:  7  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.- Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Sherwood  Githens  PhD. 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  National  Cancer 
Institute,  Spe<:ial  Review,  Referral  and 
Resourc.es  Branch.  6116  Executive  Boulevard. 
Room  8068,  Bethesda  MD  20892.  (301)  435- 
1822, 

Any  interested  person  may  file  written 
comments  with  the  lomniiltee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  inleresled  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  C^incer  Construction; 
93.393.  Cancer  Cause  and  Pnnenlion 
Researf:h:  93  394.  C^n(  er  Detection  and 
Diagnosis  Research;  93.395.  Clancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93.397.  Cam  er  Centers  Support: 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 
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Dated:  September  25,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Adviwr, 

Committee  Policy 

(FP  Doe,  01-24850  Filed  10-3-01.  8;45  ami 

BILUNG  COOC  4140-01-M 


Ddtf-d   Septf-mber  25.  2001. 
LaVeme  Y,  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-24851  Filed  10-3-01;  8:45  am] 

BILLING  CODE  4140-01-M 


Dated:  September  25,  2001. 
LaVeme  Y.  Stringfieid, 

Director  Office  of  Federal  Advisory- 
Committee  Policy. 
(FR  Doc.  01-24852  Filed  10-3-01,  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  thp 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cl(4)  and  552b(c)(6),  Title  .5  L'.S.C. 
as  amended.  The  grant  application  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Cancer 
Instiluip  Special  Emphasis  Panel.  Small 
Grants  Program  for  Behavioral  Research  in 
Canf  er  Control 

Date:  November  5.  2001. 

Tim->  8:00  a.m.  to  12:00  p.m. 

.Agenda.-  To  review  and  evaluate  grant 
applications. 

Place  Fxe<;utivR  Plaza  North.  Conference 
Room  C>.  6130  Executive  Plaza.  Rockville, 
MD  20852. 

Con  for  f  Person   Laiita  D  Palekar,  PhD.. 
Scientific  Review  .Administrator,  Special 
Review.  Referral  and  Resources  Branch, 
Division  ot  Extramural  .Activities,  National 
Cari(  er  Institute,  National  Institutes  of 
Health,  0116  Executive  Boulevard,  Room 
8105   Bethesda   MD  20892-740.1,  (301)  496- 
7575, 

An\  :ntpreste(l  person  mav  file  written 
comments  with  the  committee  hv  forwarding 
the  statement  to  the  C^ontact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
rtffilia'ion  of  the  interested  person 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
9.3,  ^93.  Cancer  Cause  and  Prevention 
Resean  h;  93  394.  Cane  er  Detection  and 
Diagnosis  Research.  93,  195,  Cancer 
Treatment  Research.  93  396.  Clancer  Biology 
Resenri  h,  93  397,  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93.399; 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor)'  Committee  Act.  as 
amended  (5  U,S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
3,52h(r)(4)  and  5.52b(c)(6).  Title  5  U.S,C., 
as  amended.  The  grant  applications  and 
the  (iiscussioiis  could  disclose 
confidential  trade  secrets  or  commercial 
propcrtv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disc:iosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Tissue  and 
Biological  Fluids  Banks  of  HIV-Related 
Malignancies. 

Do(e.  October  19.2001. 

Time:  8:00  a.m.  to  5:00  p.m 

Agenda:7o  review  and  evaluate  grant 
applications. 

P/oce.- Ramada  Inn  Rockville.  1775 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Kenneth  L.  Bielat.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  ("anc  er 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard.  Room  8043.  Bethesda. 
MD  20892.  (301)  496-7576, 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93  393.  Cancer  C^use  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Researt:h.  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Onters  .Support: 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHSl 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  CANCER  INSTITUTE. ' 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

\ame  of  Committee:  Board  of  Scientific 
Counselors.  .National  Cancer  Institute. 
Subcommittee  B — Basic  Sciences. 

Date:  November  1.  2001. 

Time:  9  a.m.  to  4:30  p,m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  Building 
31 .  C  Wing,  6th  Floor.  Conference  Rooms  6. 
9000  Rockville  Pika,  Bethesda,  MD  20892. 

Contact  Person.  Florence  E.  Farber,  PhD, 
Executive  Secretary.  Institute  Review  Office. 
Office  of  the  Director,  National  Cancer 
Institute,  National  Institutes  of  Health,  61 16 
Executive  Boulevard,  Room  7027,  Rockville, 
MD  20852,  (301)  496-7628. 

,-\nv  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
tiie  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  ini:lude  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  .^ssistanc  e 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biologv 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower.  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 
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Dated:  September  25,  2001 
LaV'erne  Y.  Stringfield. 

Director,  Office  ofFedtral  Advisor, 
Commitlep  Policy. 

IFR  Doc.  01-248.=)4  Hied  10- .3-01;  8;45  ami 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Health,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Heart.  Lung. 
and  Blood  Institute  Special  Emphasis  Panel 
Mentored  Patient-Oriented  Research  Career 
Development  .^vvard  (FA-()0-004), 

Date:  September  28.  2001 . 

Time:  3:30  p.m.  to  5:30  p.m 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH.  6701  Rockledge  Or  Rrn  6168. 
Belhesda.  MD  20892.  {Telephone  Conference 
Call). 

Contact  Person:  Diane  M.  Reid.  MD. 
Review  Brant  h.  Room  7182.  Di\ision  of 
Extramural  Affairs,  National  Heart   Lung,  and 
Blood  Institute.  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (301)  435-0277. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
lim.itations  imposed  by  the  review  and 
funding  cycle, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837.  Hearth  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institute  of 
Health.  HHS) 

Dated:  September  26.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-24833  Filed  10-3-01 :  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  m 
the  meeting  of  the  National  Advisorv 
Neurological  Disorders  and  Stroke 
Council.  September  13.  2001 .  U):.-!0  .^  m 
to  September  14.  2001.  5  p,m  ,  1  {cuter 
Drive.  Building  1.  Wilson  Hall. 
Bethesda.  MD  20892  which  was 
published  in  the  Federal  Register  on 
August  27.  2001,  01-21527 

The  meeting  has  been  rescheduled  for 
Oct.  8.  2001.  10:30  a.m..  Natcher  Bldg  . 
Rm  E1-E2.  For  further  information 
regarding  times  and  locations  of 
Subcommittee  meetings,  please  go  to 
\^-^\^v.^i^cis, nih.gov/aboutjMnds/ 
advisor\'_counciljnfo.htw  The  me>'ting 
is  partially  closed  to  the  public. 

Dated:  September  26,  JdOl 
LaVeme  Y.  Stringfield. 
Director.  Ofrirf  ot  Federal  Advisory 
lA)mmittee  Pnlic\ 

!FR  Doc   01-24832  Filed  10-.i-Ul,  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Drug  Abuse: 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  oi  a  c.hanpr  m 
the  meeting  of  the  National  institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
October  1.  2001.  12:30  p  m  to  October 
1.  2001,  4:30  p.m..  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda  MD.  20814 
which  was  published  in  the  Federal 
Register  on  September  21,  2001. 
Volume  66  FR  48698. 

The  meeting  has  been  changed  to  a 
teleconference  meeting  to  be  held  at  the 
Neuroscience  Center.  NIH.  6001 
Executive  Blvd.,  Rockville.  MD  208.52 
The  meeting  will  convene  from  1  00 
p.m.  to  3:00  p.m.  The  date  remains  the 
same.  The  meeting  is  closed  to  the 
public. 

Dated:  September  26,  2001 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisor\' 
Committee  Policv 

IFR  Doc.  01-24834  Filed  U)-.i-0!  :  8  45  am] 
BILUNG  CODE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences:  Amended  Notice  o* 
Meeting 

\   !ii  (■  j^  h>ri'!n   :;   I'n  of  a  change  in 
\h>'  iii.-'i'tini:  ,  ,t  ;tii   \  iiional  Institute  of 
Liu -r  inniental  Health  Sciences  Special 
HniiHidsis  Panel,  Ortobrr  14.  2001.  12:00 
pm  to  Ortobi'r  14,  JUiii    4  00  pm. 
MKHS-Ldst  (,,iiiipus.  Building  4401, 
Conference  Room  122,  79  Alexander 
Drive,  Research  Triangle  Park,  NC  27709 
\vhi(  h  'A,,v  I  ublished  in  the  Federal 
Register    ii  September  13,  2001 
FK6h  4  "680 

The  ildtc  ot  this  meeting  has  been 
(hanged  to  October  12,  2001.  Meeting 

time  remains  the  same.  The 


:,  ,ii 


nit'iint;  i^  i   osed  to  the  public. 

Dated:  September  26,  2001. 
l.a\'eme  Y.  Stringfield, 
Director.  Office  ofFedemI  Advisor}' 
Committee  Policy. 
[FR  Doc.  01-24835  Filed  10-3-01:  8:45  am] 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  ot  Environmental 
Health  Sciences:  Notice  of  Closed 
Meetings 

IVirsudnt  to  section  10(d)  of  the 
Federal  Advisory  (     numttee  Act.  as 
amended  (5  U.S.C    Xj  i  •  ;idix  2),  notice 
is  hereby  given  of  tii-  i     .  iwing 
meetings. 

The  meetings  will  be  closed  to  the 
[lublH  m  accordance  with  the 
[)rovish)ns  sot  forth  in  sections 
552b(c)(4)  and  .552b(c)(6),  Title  5  U.S.C. 
as  amended  Tlx'  (    n tract  proposals  and 
the  discussions  i  mild  disclose 
confidential  trade  secrets  or  commercial 
propert\  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  RFP  NIH-ES-01- 
10 — Studies  to  Evaluate  the  Health  Effects  of 
Chemicals  in  Developing  Animals  for  the 
National  Toxicology  Program  (NTP). 

Date:  October  22.'  2001 . 

Time:  9:30  AM  to  1 :30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS-East  Campus.  79  T  W 
Alexander  Dr..  Bldg.  4401.  Rm  EC-122 
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Researrh  Triangle  Park,  \(,  27709. 
(Telephorip  C^onferenre  Call) 

Contact  Pprsnn  Zoe  E  Huang,  .MD  . 
Sf.ientifir  Review  Administrator.  .Scientifir: 
Rpview  Branch.  Division  of  Extramural 
Research  and  Training,  Nat.  institutes  of 
Environmental  Health  Sciences.  P  O.  Box 
12233.  MD/EC-30.  Research  Triangle  Park, 
NC2':oq.919/.541^964 

This  notice  is  heing  published  less  than  1.5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impfjsed  bv  the  review  and 
funding  rvcle 

Same  of  Committee  .National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  RFP  NIH-ES-01- 
l.S — Studies  to  Evaluate  the  Toxic  & 
Carcinogenic  Potential  of  San-Trimer. 

Dafe  October  31,  2001 

r;,7ip  8:30  .^.M  to  5  PM  ' 

Agenda  To  review  and  evaluate  contract 
proposals. 

Place  NTEHS-East  Campus,  Building  4401. 
Conference  Room  122.  79  .Alexander  Drive. 
Research  Triangle  Park.  NC  27709. 

Contact  Person  Linda  K.  Bass,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch  Office  of  Program  Operations. 
Division  of  Extramural  Research  and 
Training.  Nat   Institute  of  Environmental 
Health  S<  iencps,  P  O   Box  12233,  MD  EC-30. 
Research  Tnanglf  Park.  NC  27709,  919/541- 
1307 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Sos  93  113.  Biological  Response  to 
Environmental  Health  Hazards;  93,114, 
.^ppliL'd  Toxitnlogical  Research  and  Testing; 
93  11t,  Biometrv  and  Ri~k  Estimatuin — 
Health  Risks  from  Environmental  Exjiosures; 
93  142.  MEHS  Hazardous  Waste  Woriter 
Health  and  Safety  Training;  93,143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Edut.ation:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  .National 
Institutes  of  Health,  HHS!  i 

Dated,  September  2f).  2001. 
LaVeme  Y.  Stringfield, 

Director.  Dffice  of  Federal  Advisor. 

Committee  Policv 

IFR  Do(,,  01-248,36  Filed  10-3-01;  8:45  ami 

BILUMG  COOe  41 40-01 -« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor*'  Committee  Act.  as 
amended  (5  U,S  C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  t:learly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  (iroup, 

Dofp  October  18-19,  2001, 

T/me;  October  18,  2001,  8:30  am   to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  inn — Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person  lohn  E  Richters.  PhD. 
Scientific  Review  Administrator.  National 
Institute  of  Nu:3ing  Research.  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32.  Bethesda.  MD  20892.  (301)  594- 
5971. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  361.  Nursing  Research. 
National  Institutes  of  Health,  (HHS) 

Dated:  September  27,  2001 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

'FR  n<H    ni-24840  Filed  10-3-01,  8:43  am] 

BILUNG  COO€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison,'  Committee  Act.  as 
amended  (5  U,S,C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U,S,C,. 
as  amended  The  grant  applications  and 
the  disc  ussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Mame  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group.  Mental  Retardation  Research 
Subcommittee,  Mental  Retardation  Research 
Subcommittee 

Date:  October  2.5-26.  2001. 

Time:  8  am,  to  5p.m, 

Agenda:  To  review  and  e\  alualt-  grant 
applications, 

P/ocf?.  The  Westin  Fairfax  Hotel.  2100 
Mas.sachusetts  Ave..  NW..  Washington,  DC 
20008 


Contact  Person:  Norman  Change.  PhD, 
Scientific  Review  .Administrator.  National 
Institute  of  Child  Health  and  Human 
Development.  National  Institutes  of  Health. 
PHS.  DHHS,  Bethesda.  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93,865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  September  27,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc,  01-24842  Filed  10-3-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee.  .National  Institute  of 
.Mlergy  and  Infectious  Diseases  Special 
Emphasis  Panel, 

Z3afe.  October  24.  2001. 

Time:  12  p.m.  (o  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Drive,  Room  2223. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call], 

Contact  Person:  Nancv  B.  Saunders.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NTAID.  NIH.  Room  2217.  6700-B 
Rockledge  Drive,  MSC  7610.  Bethesda.  MD 
20892-7610.  .301  496-2550.  nsl20\,-@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 
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Dated;  September  27.  2001. 
LaVeme  Y.  Stringfield, 

Dirt'ctor.  Office  of  Federal  Advisory- 

Committee  Poliry 

[FR  Dot.  01-2484:i  Filed  ia-:i-01.  8;45  ain| 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Developnrfent;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Clhild  Health  and  Human  Development 
Special  Emphasis  Panel.  October  10, 
2001,  1:00  pm  to  October  10.  2001,  230 
pm,  6100  Executive  Blvd.,  Room  ,5E01, 
Rockville.  MD  20852  which  was 
published  in  the  Federal  Register  on 
August  30.  2001.  66  FR  45H61. 

Tne  meeting  will  be  held  on  10/11/ 
2001  at  1:00  p.m.  The  meeting  is  closed 
to  the  public. 

Dated:  .September  27.  2001 
I.aVerne  Y.  Stringfield. 

Dim  tnr.  Oftirr  of  Fediml  .\d\  isory 
C.ammittev  Pniirv 

!FK  Dm.  01-24H44  Filed  U)-:i-01.  H  -4:")  -m\] 
BILLING  CODE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advison.'  Committee  Act,  as 
amended  (5  L'.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\amf  o{ Committee:  National  Institute  of 
f;hild  Health  and  Human  Development  initial 
Review  Croup  Medical  Rehabilitation 
Research  Subcommittee. 

Date:  October  1 5-16.  2001 . 

Time:  9:,30  am  to  ,5  p.m. 


Agenda:  To  rev  iew  and  evalu-tte  vjran! 
applications 

Place  Washingtun.  Plaza  Hotel.  10  Thomas 
C;ir(.le.  .\W  .  Washington.  DC  20005. 

(Contact  Pen-on:  .^nne  Krey.  Scientific 
Review  Administrator.  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development.  National  Institutes 
of  Health,  0100  Exei:utive  Blvd  .  RM.  5E03. 
Bethesda.  MD  20892.  .101-4.35-6908, 

This  notii  e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  ( vcle. 

(lUitalogue  of  Federal  Domestic  Assistance 
Progiam  Nos   93  209,  (Jontrsception  and 
Infi'rtilits'  Loan  Repd\ment  Program;  93.864, 
Population  Resean  h:  9:t,8f)5,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS). 

Dated;  September  2~   20(11 

I.aVeme  Y.  Stringfield, 

Director.  (Mtn  e  of  Federal  Advisory 
l.omntiltee  Pciln  \ 

jFR  Do(    01-24H45  Filed  10-3-01;  8:45  am] 

BILUNG  CODC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  nf  the 
Federal  Advisory  (;()mmittee  .*\(  t   as 
amended  (5  L'  S  C"  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .552(c)IHi.  Title  5  l',,S,C  . 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  rommercial 
property  such  as  patentable  material 
and  personal  information  conterniiit; 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitutt>  a  clearly  unvvarranted 
invasion  of  personal  privat  y 

Some  (/f(,im);-)if(ee;  National  In.stiluteof 
Mental  Health  S[)e(  lal  Kniphasis  Panel. 

Date  Oi  tober  2.=>.  2001 

Time:  H.M  am.  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Neuroscienre  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  .MI)  20H92 

Contact  Persitu  Martha  ,\nn  Carey.  PhD. 
RN,  S(  lentit'ii   Re\iew  .•\dn)inislrator. 
Division  ol  Fvtramural  .^i  tivities.  N.itional 
Institute  of  Menial  Health,  MH 
Neuroscience  Center,  6001  txei.utive  Blvd.. 
Room  6151 ,  M.SC  9608,  Bethesda,  MU  20892- 
9608,  ,U)l-443-UU)6. 


'( ,, ',i'' 't:  i'     ■'  f  eoerai  Dfimestu   .Assistance 
I'     u:.i      N        i.i. 242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  September  25.  2001. 
Laveme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

IFR  Doi    01-24855  Filed  10-3-01;  8:45  am) 

BILLING   CODE   4'40C-    W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institules  of  Health 

National  Library  of  Medicine: 
Cancellation  of  Meeting 

Notice  IS  hereby  given  of  the 
cancellation  of  the  Board  of  Scientific 
Counselors,  National  Library  of 
Medicine,  October  22,  2(X)1,  7:(H)  pm  to 
()( tober  23.  2001,  2:00  p.m..  National 
I.ibrarv  of  Medicine,  8600  Rockville 
Pike.  Board  Room,  Betliesd^  MD  2nftq4 
which  was  published  in  th'   federal 
Register  on  August  23,  2001.  66  FK  164 

Til-  mi^Ming  is  cancelled  and  will  be 

pustp   luil  tor  a  later  date  due  to 
ji,'n!)l.  ni^  \\  :th  nirline  flights  and 

dttcnddiiLc. 

Dated:  September  27.  2001. 
I  a\  erne  >    Strinulield, 

Director.  Office  o)  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-24846  Filed  1O-3-01:  8:45  am) 

BILLING  COO€  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine; 
Cancellation  of  Meeting 

Notice  1^  hdctiy  given  of  the 
(  ani  (  llatKin    t  the  PubMed  Central 
Natunal  .Xdvisury  Committee,  October 
It)  2001.  8:30  a.m.  to  October  10,  2001. 
4:00  p.m..  National  Librarv  of  Medicine. 
Board  Room.  Bldg.  38,  2E^9.  8600 
Rockville  Pike,  Bethesda,  MD  20894 
whi(  h  was  fjublished  in  the  Federal 
Register  on  August  23,  2001.  66  FR 
44  1(^t. 

1  he  meeting  is  cancelled  and  will  be 
postponed  for  a  later  date  due  to 
problems  with  airline  flights  and 

afteiKi.uice. 
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Dated    September  27   2001. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  FpJpml  Ach  i^^on, 
Committee  Pulic\ 

[FR  Drx    01-24847  Filed  UJ-3-01;  8:45  am) 
BILUNG  COOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(dj  of  the 
Federal  Advisor.  Oimmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provi.sions  set  forth  in  sections 
552b{c)(4)  and  5.52b(cl{6).  Title  5  U.S.C. 
as  amended.  The  grant  applirdtiiui'-  .ind 
the  discussion.^  could  disc  lose 
confidential  trade  secrets  or  commercial 
propert\  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  tfie  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
in\as!on  of  personal  pri\acv. 

.\amf  oj  Lummillee.  .National  Library  of 
Medicine  Special  Emphasi.s  Panel  SEP 
Training  Grants. 

Da/e  October  15-16.  2001. 

Ti/ne.  October  l.S.  2001.  8:30  a.m.  to  5  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott,.  5151  Poolcs  Hill 
Road..  Bethesda.  MD  20814. 

rime  (Jclober  16.  2001,  8:30  a.m.  to  5  p.m. 

Afirnda  To  review  and  evaluate  grant 
.)[)pli(  alions. 

Contact  Person:  Merlvn  M.  Rodrigues.  MD, 
PhU..  Medical  Ofncer/SRA.  National  Library 
of  Medicine.  E.xtramural  Programs.  6705 
Ko<  kledge  Drive,  Suite  301.  Bethesda.  MD 
JU804. 

This  notice  is  being  published  less  than  15 
dav>.  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
f'jiiiliiit;  I  vcle. 

'( .iidiogue  of  Federal  Domestic  Assistance 
l'r')>;ram  .Nos  9.)  87').  Medical  Library 
.\ssi-,',ini  '■   Ndtional  institutes  o(  Health. 

HHS) 

IJrtted:  Septemtjf.r  ji.  2001. 
I,aVeme  Y,  Stringfield. 

Dirrrtor  ( )lfi(  f  III  federal  Advisory 

Committee  Poll.  \ 

FR  Drx    01-248.-.  (  Fil.'fi  10- t-01;  8:45am| 

aiLUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory'  Committee  Act.  as 
amended  (.5  LIS.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committve:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote  October  10,  2001. 

Time:  7  p.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  State  Plaza.  2117  E  Street. 
Washington.  DC  200;t7. 

Contact  Person:  Alec  S.  Liacouras.  Phi3. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5154. 
MSC  7842.  Bethesda,  .MD  20892.  (.JOl)  4:t.5- 
1740. 

This  notice  is  being  published  less  than  1  'i 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Spe<:ial  Emphasis  Panel. 

Da/e.  CJctober  15-16,  2001. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  MD  30814 

Contact  Person:  Dharam  S.  Dhindsa.  DVM 
PhD.  Scientific  Review  ,'\dministrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rot  kledge  Drive  room  5126. 
MSC  7854.  Bethesda.  MD  20892.  (301)  43.".- 
1174.  dhindsad@csr.nib.gov. 

This  notice  is  being  published  less  than  1  'i 
days  prior  to  the  meeting  due  to  the  timint; 
limitations  imposed  by  tlie  review  and 
fimding  cvcle. 

S'ume  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Chemical 
Pathology  Study  Section. 

Z>o/p:  October  1,5-17,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  ?rant 
applications. 

P/oce.  Holiday  Inn  Bethesdd  8120 
Wisconsin  Avenue,  Bethesda,  MU  20814. 

Contact  Person:  Victor  A.  Fung,  PhD. 
Scientific  Review  .Administrator.  f>nti'r  for 


Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4120. 
MSC  7804  Bethesda.  MD  20892.  1301)  435- 
3504.  fijng\'<acsr. nih.gov. 

This  notice  is  being  published  less  than  1  5 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

,  .\'ame  of  Committee:  Social  Sciences, 

Nursing.  Epidemiology  and  Methods 
Integrated  (iroup.  Nursing  Research  Study 
Section. 

Date  October  15-18.  2001 

Time:  8  am.  tCK^  p  m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  HolidaN  Inn.  Tysons  Center.  1960 
Cham  Bridge  Road.  McLean.  VA  22102. 

Contact  Person:  C,eT\ru(iv  McFarland, 
UN.SC.  FAAN,  Sc;ientifi(  Review 
.■\dniinistrator.  Center  for  S(  ientifi(  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  4110.  MSC  7816.  Bethesda.  MD 
20892,  (301)435-1784  ) 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  (At  le. 

.\ame  of  Committee:  Endo(  rinolog\  and 
Reproductive  Sciences  Integrated  Review 
Group.  Endocrinology  Studv  Sec  tion. 

Date.  October  15-16.  2001 

Time:  8  a.m.  to  4:3(1  p.m 

.Agenda'  To  review  ,ind  evriluate  grant 
a[>[)luatinns. 

Place:  Chevy  Chase  Holid.iv  Inn,  5520 
Wisconsin  Ave.  Chevy  chase,  MD  20815. 

Contact  Person:  Syed  M.  Amir.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  .National  Institutes  of 
Health.  6701  Ru(  kledge  Drue.  Room  61(i8. 
M.SC  7892.  Bethesda.  MD  20892.  (301 1  43.5- 
11)43.  (iiTiirs"(  sr  i\ih  gov. 

This  notice  is  being  pulilished  less  tt:,,n  1  "i 
days  prior  to  the  meeting  due  to  the  tc.img 
limitations  imposed  by  the  review  and 
funding  cycle 

Same  oi  C:>wmittee:  F'athoph\  siologic  al 
Sc  iences  Integrated  Re\  lew  (Iroiip.  (ieneral 
Medicine  .\  Subcommittee  2 

Dofe:  October  15-16.  2001 

Time:  8  a.m.  to  6  p.m 

Agenda:  To  review  arul  e\  aliiate  grant 
applic  ations. 

Plarr  One  Washington  (.in  !e  Hotel.  One 
Washington  Cirt  le,  N\V,.  Washington,  [X: 
20037 

(Mnlart  Person  Mushtacj  .\   Khan,  DVM. 
PhD.  S(  ientific  Review  .Administrator.  Center 
for  .Scientific:  Review  .  Natimial  Institutes  of 
health.  6701  Rockledge  Drive,  Room  2176. 
MSC  7818.  Bethesda.  .MD  20892.  301-435- 
1  778.  khanm"(  sr.nih  goi 

This  notice  is  being  [uihlislied  less  than  15 
davs  prior  to  the  me«"tins  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Molecular,  Cellular 
and  Developmental  Neurosc  ienc  e  Integrated 
Review  Group.  Molecular.  l^eJlular  and 
Developmental  .Neiirosc:ieni:es  3 

Oo(p:  October  1.5-16,  2001 

lime:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Inverness  Hotel  and  Golf  Club.  200 
Inverness  Drive  West.  Englewood.  CO  801 12 

Contact  Person:  Michael  .A   Lang.  PhU 
Scienlifit  Review  .Administrator.  Onter  for 
Scientific  Review.  National  Iii.stitutes  of 
ffealth.  6701  Rockledge  Drive,  Room  5210. 
MSC  78,'iO.  Bethesda.  MD  20892.  (:U)1)  4:f.=i- 
12h5. 

This  notice  is  being  published  less  than  l.S 
days  prior  to  the  mee'ing  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle 

S'ame  of  Committee  Integrative. 
Functional  and  Cxjgnitiw  Neuroscience 
Integrated  Review  Group.  AU  ohoi  and 
Toxicologv  Subc  ommittee  3. 

Dofp.  October  1,5-16.  2001. 

Time:  8  am.  to  5  p.m. 

Agenda,  To  review  and  evaluate  grant 
applications 

P/oce.  Holida\  Inn.  5,521)  Wisconsin  ,\\e. 
Chevy  Chase,  MD  20815 

Contact  Person  f^hristine  Melchior,  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientifu  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4102. 
MSC  7816.  Bethesda.  MD  20892.  I.'»)l)  4.35- 
1713. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  .iming 
limitations  imposed  by  the  review  and 
funding  cycle. 

S'ame  nf  Committee  Endocrinolog\  and 
Reproductive  Sciences  Integrated  Review 
Group,  Reproductive  Endoi  rinolog\  Stud\ 
Section. 

Da/e.  October  15-16.  2001 

Tiwe:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  e\  aluate  grant 
applications 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Abubakar  A.  Shaikh.  DVM. 
PhD.  Scientific  Review  .Administrator.  Onter 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  6166. 
MSC  7892.  Bethesda.  MD  20892,  (301)  4.35- 
1042 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Endcx :rmolog\  and 
Reproductive  Sciences  Integrated  Review 
Group.  Reproductive  Endcw  rinoiogy  Study 
Section. 

Date  October  15-16.  2001 

Time  8  am  to  5  p,m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn.  8120  Wisconsin 
Avenue.  Bethescia.  MD  20814 

Contact  Person  Debora  L  Hamernik.  PhD. 
Scientific  Review  .Administrator,  tenter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  6152. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
451 1 .  hamernid@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  re\  iew  and 
funding  cycle 

Mame  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group. 
Biobehavioral  and  Behavioral  Processes  2, 


Do(f  October  15.  2001 

Time:  9  a.m   U\  6  p  in 

.-Agenda  To  nnifw  ,iiii!  tnaluatf  grant 
applications 

Place  (ieorgf'tdwn  ,Suitcs,  1000  29th  St.. 
NW,.  Washington,  iX  .  201)07. 

Contact  Person  Thomas  .A  latham,  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0492,  tathamt-^'csr  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

.\'ame  of  Committee:  Cenier  for  Scientific 
Review  Spec:ial  Emphasis  Panel. 

Dofp  October  15.  2001 

Time:  9  a.m,  to  5  pm 

Agenda  To  review  and  evaluate  grant 
applications, 

P/ore.  Governor's  House  1615  Rhode 
Island  Avenue,  NW..  Washington.  DC  20036, 

Contact  Person:  Weijia  Ni.  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Koc;kledge  Drive,  room  3190,  M.Si    "H4h 
Bethesda,  MD  20892,  (301)  435- 1  m '- 
;I^^'"^sr.^l7^.gol• 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  rmd 
funding  cycle. 

Wime  of  Committee:  Center  for  Scientific 
Re\  lew  Special  Emphasis  Panel. 

Dcjfp  October  15.  2001 

Time  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  NIH.  Roi  kledge  2,  Bethesda.  MD 
20892,  (Telephcjne  Conference  Call). 

Conta(  t  Person  Patric  la  Greenwel.  PhD, 
Sc  lenlific  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Roc  kledge  Drive,  room  2175. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1 169,  greenwelpi'csr  nih  go\ 

This  notii  f  IS  being  putilished  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  r>^\i(>v\  ,^nd 
funding  c  ycle 

Same  of  Committee  Center  for  Scientific 
Review  Spec  ial  Emphasis  Panel. 

Pate  October  15,  2001 

Time  J  p  m  to  :i  45  p  m. 

Agenda  To  review  and  evaluate  grant 
applic:aticms 

Place  Governor  s  House.  1615  Rhode 
Island  Avenue.  NW  .  Washington.  DC  20036. 

(intact  Person  .Anita  Miller  Sostek,  PhD, 
S(  lentific  ReMew  .Administrator.  Center  for 
Scientific  Review.  Naticmal  Institutes  of 
Health,  6701  Roc  kledge  Drive,  room  3176 
MSC  7848,  Bethesda,  MI)  20892.  (301)  435- 
1260 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle 

Same  of  Committee  Molec:ular,  (.elluldi 
and  Developmental  Neurosc  leni  e  Integrated 
Review  Group,  Moiec:ular,  Cellular  and 
Developmental  Neurosciences  7, 

Date  Oc  tober  16-17,  2001 


Time:  8  a,m,  to  5  p  m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo.  2121  P  Street. 
NW..  Washington.  DC  20037. 

Contact  Person:  Joanne  T.  Fujii,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  5218. 
Bethesda.  MD  20892.  (301)  435-1178. 
fujiij@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel. 

Z)o(p  October  16-17,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle.  1 
Washington  Circle.  NW..  Washington,  DC 
20037. 

Contact  Person:  ioseph  Kimm.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5178 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1249. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group,  Integrative, 
Functional  and  Cognitive  Neuroscience  4, 

Dore  October  16-17,2001, 

Time:  8  am,  to  4  pm. 

Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel.  10  Thomas 
Circle.  NW,.  Washington.  DC  20005, 

Contact  Person:  Dan  Kenshalo.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5176 
MSC  7844,  Bethesda.  MD  20892.  (301)  435- 
1255, 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Experimental  Virology  Study  Section, 

Dofe,  October  16-17,  2001, 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Montgomery  Village 
Ave..  Gaithersburg.  MD  20879. 

Contact  Person:  Robert  Freund.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
H.vi''li  6701  Rockledge  Drive,  room  4198, 
\!S(      808.  Bethesda.  MD  20892.  301-435- 
1050.  freundr@csr.nib.gov 

■    Name  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Integrative. 
Functional  and  Cognitive  Neuroscience  1. 

Dore.  October  16-17,  2001 

Time:  8:30  a.m.  to  5  p  m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chew  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815 

Contact  Person:  Gamil  C  Debbas.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5170. 
M.SC  7844.  Bethesda,  MD  20892.  (301)  435- 
IIIIH 

Same  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group. 
Oral  Biology  and  Medicine  Subcommittee  1. 
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Dofe.  October  16-17,  2001 

Time:  8:30  a.m.  to  t  p  m 

Agenda:  Tn  review  and  evaluate  grant 
applications. 

Place  River  inn.  ^24  25th  Street,  NW.. 
VVashingtun.  DC:  20037 

Contact  Person:  I.  Terrell  Hoffeld.  DDS, 
PhD.  Dental  Officer.  I'SPHS,  Center  for 
Scientific  Re\iew.  National  Institutes  of 
Health.  67Q1  Rockledge  Drive,  room  4116. 
MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1781    thSSqi'.nih  Hov 

.\an>e  of  (Committee  Imnmnoiogical 
Sciences  integrated  Review  Ciroup. 
Fmmunobiologv  Studv  Section. 

Da(p  0(.tober  16-17.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

.Agenc/a.  To  review  and  evaluate  grant 
applications. 

Place  Holidav  Inn.  5.520  Wisconsin 
Avenue,  Chew  Chase,  MD  20815 

Contact  Person.  Bettv  Ha\tien,  Ph[). 
Scientific.  Review  .■Xdministrator,  Center  for 
Scientific  Review.  Natmnal  institutes  of 
Health.  6701  Rockledge  Drive,  room  4206. 
.Vise  7812.  Bethesda,  .MD  20892,  (301)  435- 
1223 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do(e  October  16,  2001. 

Time   12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  NtD  20814. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  S<  lentific  Review  Administrator,  Center 
for  Scientifif  Review.  National  Institutes  of 
Health,  67{)i  Rockledge  Drive,  room  5126, 
MSC  7H54   Bethesda.  MD  20892,  (301)  435- 
1  1"4  dhindsnd^csr. nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl- 
BDCN-2(01).  j 

f)(jfp.  October  17-18,  2001.     I 

Time:  8:30  a.m.  to  5  p.m. 

.■\genda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  NW.,  Washington.  DC 
20037. 

Contact  Person:  Michael  A  Oxman,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4112. 
M.SC  7848.  Bethesda.  MD  20892.  (301)  435- 
1565.  oxmanmTijmail.nih.gov. 

Same  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Molecular  and  Cellular  Biophvsics  Studv 
Section 

Do/e;  0(  tober  17-iq.  2001. 

Time:  6  pm.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applu.ations. 

P/orp  The  Churchill  Hotel.  1914 
C^)nnecticuf  .Avenue.  N.W..  Washington.  DC, 
20009. 

Contact  Person:  Nancv  Lamontagne.  PhD. 
Scientifii  Review  .Xdministrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4170, 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1726. 

Same  of  Committee  Centir  for  Scientific 

Review  Spet  lal  Emphasi";  Panel. 


DtJfe:  October  18.  2001. 

Time:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue.  Bethesda.  MD  20814 

Contact  Person:  Dharam  S.  Dhindsa.  D\'M. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Diive.  room  5126. 
MSC  7854,  Bethesda.  MD  20892.  (301)  43.5- 
1174,  dhindsad@csr.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group  Genetics  Study 
Section. 

Etofe.  October  18-20.  2001. 

Time:  8  a.m.  to  4  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  Twentv-Fifth 
Street,  NW..  Washington.  DC  20037 

Contact  Person:  David  ).  Remondini.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  6154. 
MSC  7890.  Bethesda.  MD  20892.  (301)  435- 
1038.  remondid@csr.nih.gov. 

Same  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Do<e;  October  18-19.  2001. 

Time:  8.30  a.m.  to  5  p.m. 

AgendarVo  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  )ean  Hickman,  PhD. 
Scientific  Review  Administrator.  Center  lor 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4194. 
MSC  7808,  Bethesda,  MD  20892,  (301)  43,5- 
1146. 

Same  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  October  18-19,  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815 

Contact  Person:  Lawrence  N.  Yager.  PhD. 
Scientific  Review  Administrator.  Center  tor 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive  MSC  7808. 
room  4190.  Bethesda.  MD  20892.  301-4.55- 
0903.  yagerl@csr.nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group.  Allerg\ 
and  Immunology  Study  Section. 

Da/e.  October  18-19,  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center,  1143  New- 
Hampshire  Avenue  NW.,  Washington  DC 
20037. 

Contact  Person:  Samuel  C  Edwards.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  room  4200, 
MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
1152,  edwardss@csr.nih.gov. 


Same  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Biophvsical  Chemistrv  Sturdv  Section. 

Dnfe:  October  18-19.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place.  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person  .Arnold  Revzin.  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4"l92. 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1153. 

Same  of  Committee-  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Metallobiochemistrv  Studv  Section. 

D(7/e:  October  18-19.  2001. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Phoeni.x  Park  Hotel.  520  N.  Capital 
Street,  NW  ,  Washington.  DC  2001. 

Contact  Person.  Janet  Nelson.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4158. 
MSC  7806.  Bethesda.  MD  20892.  301-i35- 
1723.  nelsonj@csr.nih.gov. 

Same  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Re\  iew  Croup.  Integrative. 
Functional  and  Cognitive  Neuroscience  8. 

Date:  October  18-19.  2001. 

Time:  8:30  am.  to  5  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn  Bethesda.  8120 
Wisconsin  .Avenue.  Bethesda.  MD  20814. 

Contact  Person   Bernard  F   Driscoll.  PhD. 
Scientific  Rt!\iew  Administrator,  (Center  for 
S(  ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  5158. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1242 

.\ame  of  Committee  Cell  Development  and 
Function  Integrated  Review  Ciroup. 
International  and  Cooperative  Projects  Study 
Section. 

Dote;  October  18-19.  2001. 

Time:  8:30  a.m.  to  2  p.m 

.Agenda:  To  review  and  e\aluate  grant 
applii  ations, 

P/nr  e:  Chew  Chase  Holidav  Inn.  Terrd(.e 
Room.  5520  Wisconsin  .Avenue.  C^hevv 
Chase,  MD  20815, 

Contact  Person:  Sandv  Warren.  DMD, 
.MPH.  Scientific  Review  .Administrator, 
Center  for  Scientific  Review  ,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
room  5134.  MDC  7840.  Bethesda.  MD  20892. 
(301)435-1019. 

Same  of  Committee:  Bioc:hemical  Sciences 
Integrated  Review  Group  Biochemistry  Study 
Se(  tion. 

Dofe.- October  18-19.  2001. 

Time:  8:30  a.m.  to  2  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase.  MD  20815. 

Contact  Person:  Chhanda  L.  Ganguly.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
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Health.  6701  Rockledge  Drive,  room  51,56. 
MSC  7842.  Bethesda.  MU  20892.  (.iOl)  4.15- 
1 739.  g(ingulvr'<':rs! .nih.^ii\ . 

Sniiif  of  C^oinmittcf:  Inft-t  tiuLs  Diseases 
and  Microbioldgy  Integrated  Review  Group 
Bacteriology  and  Mvt:olngv  .Subi ommittee  1. 

Daff-.  October  18-19.  2001 

Timt'-  8:.3n  a.m.  to  ,5  p.m 

Agpnda:To  review  and  e\Hliiatf  L;rdr,i 
applications. 

P/orc- BetiiMsda  Htilidax  Inn,  H120 
Wisconsin  .\venue.  Bethesda.  \!D  20814. 

Contact  Person:  Timothv  I.  Henr\.  PhD. 
Scientific  Review  Administrator.  Cenlei  for 
Scientific  Review.  National  Institutes  ot 
Health.  6701  Rockledge  Drive,  room  4180. 
MSC,  7808.  Bethesda.  MD  20892,  |:^01)  4,1,5- 
4117, 

Xamr  ol  Cnmmiltfr:  (Icnler  tcr  Si  ientific 
Review  Special  Kmphasis  Panel 

Do(f.  October  18-19,  2001 

Timp:  8:.'iO  a.m.  to  5  p.m 

Agenda:  Tu  review  and  evalnale  urdni 
ap[)lications 

P/orp.Holida\  Inn  Ontral.  15(11  Rhode 
Island  Avenue.  NW..  Wa'-hingtcn.  DC  20005 

Contact  Person:  Carl  D   Banner.  PhD. 
Scientific  Re\iew  .Administrator.  Centei  tor 
Scientific  Review,  National  Institute^-  ot 
Health,  6701  Rockledge  Drive,  room  5212, 
MSC  7850.  Bethesda.  MD  20892,  (301)  4:15- 
1251,  banncr@drg.nih.gov 

Sanu  of  Committee:  Biobehavuiral  and 
Behavioral  Process  Initial  Review  Croup, 
Biolrehavioral  and  Behavioral  Processes  3. 

Da/P.October  18-19.  200J. 

Time:  9  a.m.  to  5  p.m 

Agenda:  To  review  and  e\  aluate  grant 
applic  ations, 

P/iKc, The  Melrose  Hotel.  24;U) 
Pennsylvania  .\ve..  NW,.  Washington,  IM^ 
200.17^ 

Contact  i'crson:  Wei|ia  Ni.  PhD.  St  ientitn 
Review  .Administrator,  Center  for  S(  ientifii 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  room  .1190.  MSC  7848. 
Bethesda,  MD  20892,  (101)  415-1507, 
f?;u'i''rsr.n//!.,eoi 

Same  of  Committee  Ri>k,  l're\enlion  ai!(! 
Health  Beha\ior  Integrated  Review  Croup, 
Prevention  and  Health  Behavior  1. 

Do^.  October  18-19.  2001 

Time:  9  am.  to  6  p.m 

Agfnda:'Yu  revit'V\  and  I'valnale  grant 
applications,- 

P/mc   Hotel  Washington.  15tl,  St.  Si 
Pennsvlvania  .\ve.  NT^',,  Washington.  DC. 
20005 

Contact  Person:  \'ictoria  S,  Levin.  MSW 
,S(  ientific  Review  Administrator.  Center  foi 
S(  ientifii  Review.  National  Institutes  of 
Health.  6701  Rof  kledge  Drive,  room  1172. 
MSC  7848,  Bethesda.  MD  20892.  (101!  415- 
0912.  leviin-'ilcsr.nih.gov 

Same  of  Committee:  Cenfer  for  Si  leniifii 
Review  Special  Emphasis  Panel 

Onfe  October  18-19,  2001 
Time:  9  a.m.  to  5;10  p.m 

Agendo:  I  o  review  and  evaluate  grant 
appli(  ations 

P/(7re  Governor's  House.  1615  Rhode 
Island  Avenue,  NW..  Washington,  DC:  20036. 

Contact  Person:  Ellen  k.  Schwartz.  EDD. 
Scientific  Review  Administrator,  C;enter  for 
Scientific  Review.  National  Institutes  of 


Health,  6701  Rockledge  Drive,  room  3168. 
MSC  7770.  Bethesda,  MD  20892.  301-415- 
0681 .  schwarteAcsr. nih.gov. 

Same  of  Committee:  Onter  for  Scientific 
Re\  iew  Spei  ial  Emphasis  Panel. 

Da(e.  October  18,  2001. 

Time:  4:30  p.m.  to  5:15  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue,  NW,,  Washington,  DC  20037. 

Contact  Person:  Anita  Miller  Sostek,  PhD. 
Si  ientifii  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  3176. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

Same  of  Committee:  Center  for  Scientific 
Review  Sjiei  iai  Emphasis  Panel, 

Dofe  October  19,  2001. 

Time:  8:10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
.ipplications 

P/are:Club  QuaritTs  iX..  839  17th  Street. 
NW..  Washington.  DC  20006. 

Contact  Person:  Ann  Hardy.  DRPH, 
Scientific  Review  Administrator,  Center  for 
Si  ientifii  Review.  National  Institute  of 
Health  6701  Rockledge  Drive,  room  3158. 
MSC  7-70,  Bethesda   MD  20892.  301-435- 
0695, 

Same  ot  Conuiiittre'  (Center  for  Scientific 
Review  S[)ecial  Emphasis  Panel. 

Do/e:  October  19.  2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Cathleen  L.  Cooper.  PhD. 
Scienlifif  Review  Administrator.  Center  for 
.Scientific.  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  room  4208. 
MSC  7812.  Beliiesda.  MD  20892,  301^35- 
i 5()6 .  rs( ■ooperr@csr  nih.gov. 

(Caiaiotjur  of  Federal  Domestic  Assistance 
Prograni  Nos  93  306.  Comparative  Medicine, 
9.i  106:  9,1  ,1 1,1,  Cliniial  Research.  93.333, 
Ml  117,  91,393-93.396,  93.837-93.844, 
93  846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  September  2h.  2001 
LaVeme  Y,  Stringfield, 
Directi)r.  (Hfn  e  of  Federal  Advisory 
Committee  Policy. 
II  K  Do.    01-24831  Filed  10-3-01;  8:45  am] 

BILUNG  CODE  41 40-01 -¥ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  nf  thr 
Federal  .advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


nrii\  ividii-  sci  forth  in  sections 
'>S2h  i     4    .md  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z3o»e.  October  10.  2001 

Time:  fi:30  p.m.  to  8:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Prabha  L,  Atreya.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5152. 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
8367, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  21-23.  2001 

Time:  7:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel.  808  20th  Street. 
South.  Birmingham.  AL  35206. 

Contact  Person-  Lee  Rosen.  PhD.  Scientific 
Review  .administrator.  Center  for  ScienUfic 
Review.  National  Institutes  of  Henlth.  6701 
Rockledge  Drive.  Room  51 16.  MSC  7854. 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
(General  Medicine  A  Subcommittee  1. 

Date:  October  22-23,  2001. 

Time.  8:00  am,  to  2:00  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Persofj  Harold  M.  Davidson,  PhD, 
Scientific  Review  Administrator,  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4216. 
MSC.  7814.  Bethesda.  MD  20892.  (301)  435- 
1776.  davidsoh@csr.nih.gov. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group.  Human  Embryology  and  Development 
Subcommittee  1. 

Date:  October  22-23.  2001. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  W  isronsin 
Avenue.  Chevy  Chase  MD  20815. 

Conforf  Person:  Michael  Knecht.  PhD. 
Scientific  Review  Administrator.  Center  for 
.Scientific  Review .  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1046. 
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\'ame  of  Committee.  Biophysical  and 
Chemiral  Sciencps  Integrated  Review  Group. 
Bin-Organi(.  and  Natural  Products  C'hemistry 
Study  Section 

OotP  October  22-2.3.  2001 

Time.  8:00  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
application's. 

Plarv  Holiday  Inn.  5520  Wisconsin  Ave., 
Palladiaii  West,  Chevv  Chase,  MD  20815 

Contort  Person  Mike  Radtke,  PhD, 
Scientifif  Reyiev\  .\dnnnistrator.  Center  for 
Scientillc  Review ,  Natioiidl  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4176, 
MSC  7806.  Bethesda.\fD  20892.  :i01-435- 
1728.  radfkemeicsr  nih  gov 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  October  22-23.  2001,     j 

Time  8:.30  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applit  ations. 

Place  Bethesda  Residence  Inn.  7335 
Wisconsin  .-\ve..  Bethesda.  .MD  20814. 

Contort  Person:  Man.  P  McCormick,  PhD. 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Ro(  kledge  Drive,  Room  2208. 
MSC  7890.  Bethesda.  MD  20892,  (301)  435- 
1047.  mccormm@csr.nih.gov. 

\ame  of  Committee  Biophysical  and 
Chemical  Sciences  integrated  Review  Group. 
Physical  Biochemistrv'  Study  Section. 

Pate  0<  tober  22-23.  200 i. 

Time  8-30  am.  to  6:00  p  m. 

Agenda  Jc  review  and  evaluate  grant 
applications 

Place:  Ramacla  Inn  Roi  k\ille.  177.5 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person  (iopa  Rakhit.  PhD. 
Scientific  Review  .-Xdministrator.  Center  for 
Scientifii  Review.  National  Institutes  of 
Health.  6701  Roi  kledge  DriV'^.  Room  4154, 
MSC  7806,  Bethesiid   MD  20HM2.  (301)  435- 
1721.  rakhitgi&f  sr  nih  gov. 

Same  of  Committee:  Center  (or  Scientific 
Review  Spec  lal  Emphasis  Panel, 

Date  October  22-23.  2001. 

Time  H  ,U)  A.m.  to  5:00  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Georgotovvn  Suites.  1000  29th  St., 
NW    Washington.  DC  2(X)07. 

Contact  Person  Cheri  Wiggs,  PhD, 
Scientific:  Review  Administrator,  Center  for 
Sf:ien!ifii  Review.  National  Institutes  of 
Health  6701  Rockledge  Drive,  Room  3180. 
MSC  7848,  Bethesda.  .MD  20892,  (301)  43.5- 
1261. 

\(tmc  of  Committee-  .Nutritional  and 
•Metaboli':  Scienc  es  Integrated  Review-  Group, 

Nutrition  Study  .Section  i 

Dafp  October  22-2.i.  2001.     ' 

Time  fiM)  a  rn   'o  4  00  p  m. 

Agenda   To  r('\i(nv  cumI  evaluate  grant 
applic:ations 

Place  Holiday  inn — Silver  Spring.  8777 
Georgia  .\venue.  Silver  Spring.  MD  20910 

Contni  t  Person  Soo|a  K   kim.  PhD.  RD. 
Scientific  Review  .Administrator  C^enter  for 
Scientific  Review   National  Institutes  of 
Health.  6701  Rockledge  Drive-.  Room  6178. 
MSC;  7892.  Bethesda.  MD  20892.  (301)  435- 
1-80 


Same  of  Committee.  Endocrinology  and 
Reproductive  Scienc  es  Integrated  Review 
Group.  Reproductive  Biologv  Study  Section 

Date:  October  22-23   2001 

Time:  8:30  a.m.  to  4  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Wa.shington.  515  15th  Street. 
N.W.,  Washington.  DC  20004 

Contact  Person:  Dennis  Leszcynski.  PhD. 
Scientific  Review  .Administrator.  Onter  for 
Scientific  Review.  .National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6170. 
MSC  7892,  Bethesda,  MD  20892.  1301 1  435- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe;  October  22-23.  2001 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ore: Governor's  House  Island  .Avenue, 
NW..  Washington,  DC  20036. 

Contact  Person:  Jeffrey  W.  Elias.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Rcjom  3170, 
MSC  7848,  Bethesda,  MD  20892.  1301)  435- 
0913. 

Name  of  Committee.  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Date.  October  22,  2001. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  NTH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Everett  E.  .Sinnett.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178. 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1016.  sinnett@nih.gov 

Name  of  Committee:  Center  Tor  Scientific 
Review  Special  Emphasis  Panel. 

Dote.  October  22,2001. 

Time:  2  p.m.  to  3:30  p.m. 

.Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  RockJedge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Syed  Amir.  PHD. 
Scientific  Review  Admini.strator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6168, 
MSC  7892.  Bethesda,  MD  20892,  (301)  43,5- 
1043,  amirs@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  October  22.  2001. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate:  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20692  (Telephone  Conference  Call) 

Contact  Person:  Elaine  Sierra-Rivera.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136. 
MSC  -804.  Bethesda.  MD  20892,  ,301-435- 
1779.  riverse@csr.mih.gov. 

Same  of  Committee:  Center  for  Sc  lentific 
Review  Spec;ial  Emphasis  Panel. 

Dofe.- October  2.3-24.  2001. 

Time:  8  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  D\'M, 
PhD.  MS,  Diplomate  American  Board  of 
Toxicology  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  ,MSC  7818.  Bethesda.  MD  20892. 
(301)  435-1783.  sharmag@csr.nih.gov. 

Same  of  Committee:  Integrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative. 
Functional  and  Cognitive  Neuroscienc:e  5. 

Do/e,  October  23-24,  2001 

Time:  8:30  a.m.  to  5:00  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Governor's  House.  1615  Rhode 
Island  Avenue.'NW,.  Washington.  DC  20036, 

Contact  Person:  John  Bishop,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250 

Same  ot  Committee  Center  for  Scientific 
Review  Spec:ial  Emphasis  Panel. 

Dote;  October  2.3-24.  2001 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ore;  Holiday  Inn  Bethesda.  8120 
VVi.sc:onsin  .Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific:  Review  .Administrator.  Center  for 
Scientific,  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5168. 
MSC  7844.  Bethesda,  MD  20892.  301-135- 
1245,  ric  hard. marc us®nih.go\. 

Same  of  Committee  Center  for  Sc  ientifir 
Reyjew  Special  Emphasis  Panel 

Dofe;  October  23,  2001. 

Time  1:00  p.m.  to  3:00  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place-  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PHD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136. 
MSC  7804.  Bethesda.  MD  20892.  301-435- 
1779,  riverse@csr.nih.gc)v. 

Same  of  Committee:  Pathophvsiologlc:al 
Sciences  Integrated  Revfew  Group  Lung 
Biology  and  Pathology  Study  Section. 

Date:  October  24-25.  2001. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place.  One  Washington  Circle  Hotel,  One 
Washington  Circle,  N.W..  Washington.  DC 
20037 

Contact  Person:  George  M.  Barnas.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2180, 
MSC  7818.  Bethesda.  MD  20892,  (301)  435- 
0696,  george_barnas@nih.gov. 

Same  of  Committee:  Pathophysiological 
Sc  iences  Integrated  Review  Group  Alcohol 
and  Toxicology  Subcommittee  1. 

Date:  October  24-25,  2001, 
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TiniP:  B:.30  A.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  gran' 
applications. 

Placr:  Holidav  Inn — (>hevy  C^hase.  552(1 
Wisconsin  .■\ venue,  Bethesda.  MD  208!, S 

Contact  Person   Palri(  ia  Greenwel.  i'iiU 
Scientific:  Review  ,^dministrator.  Center  lor 
Scientific.  Review,  .National  Institutes  of 
Heaitfi.  B701  Roc  kledge  Drive,  Room  2175. 
MSC:  7818.  Bethesda,  MU  20892,  CfOl)  4,35- 
1169.  greenwelp@csr.nih.gov 

\ame  nf  Committee  Infec  tious  Diseases 
and  Mic  robiologv  Integrated  Re\  lew  droufi 
Microbial  Phvsiologv  and  Genetic  s 
Subcommittee  1. 

Date:  Oi  tober  24-25,  2001 

Time:  8:30  a.m.  to  3:00  p,m. 
.  Agenda:To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Clirc  ie  Hotel.  On-' 
Washington  C;irc:le.  N.W.,  Washington,  D,C. 
DC  20037 

Contact  Person:  Alic  ia  I  Dombroski.  PhD, 
Sc:ientifu  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  r.701  Rockledge  Drive,  Room  4184. 
MSC  7808.  Bethesda.  MD  20892.  (301]  4.i5- 
1  149.  dombrosafec  sr.nih.gov  . 

\'ame  at  Committee:  Center  tor  Scientific 
Review  Spec  ial  tmphasis  Pan^^l 

note.  t)c:tober  24.  2001. 

Time:  2:00  p.m  to  5:00  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassv  Suites  Hotel.  1900 
Diagonal  Road.  Alexandria.  \  A  22314. 

Contact  PfTson.  Charles  N.  Raffertv,  PhD. 
Scientific  Review  .Administrator,  Center  tor 
.Sc:iennf)c  Re\iew.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
Bethesda,  MD  20892,  (301)  435-35H2 

\ame  of  Committee:  Center  for  Sci entitle 
Review  Spec  ial  Emphasis  Panel. 

Da(e;  October  24,  2001 

Time  5:30  p.m.  to  7:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place  Governor's  House  Hotel.  17'h  .'i 
Rhode  Island  .Avenue,  NW.,  Washington.  DC 
20036. 

Contact  Person  |ohn  Bishop.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Roc:k!edge  Drive.  Rcjom  5180. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250, 

Xame  ot  Committee  Center  for  Sc  lentific 
Review  Spec  ial  Emphasis  Panel. 

Dc3(e:  October  24.  2001. 

Time:  12:00  p  m.  to  1:00  p.m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Chhanda  L.  Ganguh  ,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Reviev\-.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156. 
MSC  7842,  Bethesda,  .MD  20892,  (301)  435- 
1739, 

(Catalogue  of  Federal  Domestic  Assistanc:e 
Program  Nos,  93,306.  Comparative  Medicine, 
93,306;  93,333.  Clinical  Resean:h.  93.333, 
93.337.  93.393-93.396,  93.837-93,844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 


Dated:  Septemhei  27.  21)01 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Ci.immittee  Policy. 

FR  Doc    01-24839  Filed  10-3-01;  8:45  ami 

BILUNG  CODE  414O-01-4M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service. 

interior. 

ACTION:  Notice  of  receipt  cif  pcniiii 

applications. 

SUMMARY:  The  follcnving  applicants  have 
applied  for  a  scientihc  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  nf  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
pt  seq  ). 

Permit  So..  TE-OQb.VIH 
Applicant:  Brian  Drake.  Nuevo, 

Cahfornia 

The  applicant  requests  a  {icMiiut 
amendment  to  take  (harass  by  sun'ey) 
the  cactus  ferrugincjus  pygmy-owl 
(Gluucidium  brasilianum  cantorum\  in 
conjunction  with  population  mcmitoring 
throughout  the  species  range  for  the 
purpose  of  enhancing  its  survival 
Permit  So    TE-041668 
.4ppyiranr- Cleveland  National  Forest, 

San  Diego.  Calfornia 

The  applicant  requests  a  permit 
amendment  to  remove/reduce  to 
possession  Allium  munzii  (Munz's 
onion).  Astragalus  hrauntonii 
(Braunton's  milkvetchi.  Bfrheris  nevinii 
(Nevin's  barberry).  Dodecahema 
leptoceras  (slender-horned  spinefltiwer) 
and  Poa  atropurpurea  (San  Bernardino 
bluegrass)  for  voucher  specimens  nn  the 
Cleveland  National  Forest  for  the 
purpose  of  enhancing  their  sur\i\al 
The  applicant  is  currentlv  authorized  tci 
take  (capture)  the  arroyci  southwestt^rii 
toad  (Bti^o  microscaphus  californicus): 
take  (harass  by  survey  and  monitor 
nests)  the  southwestern  willow 
flycatcher  (Empidonax  traillii  pxtiiiius): 
take  (locate  and  monitor  nests)  the  least 
BelFs  vireo  [Vireo  hellii  pusillus):  and 
remove  and  reduce  to  possession  the 
slender-homed  spineflower 
{Dodecahema  leptoceras]  while 
conducting  life  history  studies  for  the 
purpose  of  enhancing  their  sur\i\al 
under  subpermit  CLEV'NF-4 
Permit  No:  TE-047  253 
Applicant:  Esther  S.  Rubin.  Valiev 

Center.  California 


The  applii  ant  r(X}uests  a  permit  to 
take   harass   the  Peninsular  bighorn 
sheep  {Ovis  canadensis)  in  conjunction 
with  ecological  research  at  Anza 
Borrego  State  Park.  California  for  tlie 
purpose  of  enhancing  its  survival. 

Permit  No.:  TE-79b835 
Applicant:  Thomas  Kucera.  San  Rafael, 

California 

The  applicant  requests  a  permit 
amendment  to  take  (capture  and  mark) 
the  Fresno  kangaroo  rat  [Dipodomys 
nitratoides  exilis)  and  Tipton  kangaroo 
rat  [Dipodomvs  nitratoides  nitratoides) 
in  conjunction  with  sur\'eys  throughout 
each  species'  range  in  California  for  the 
purpose  of  enhancing  their  survival. 
PeraiJt  .Vo  :  TE-025732 
Applicant:  Samuel  S.  Sweet.  Santa 

Barbara.  California 

The  applicant  requests  a  permit 
amendment  to  take  (radio-track,  harass 
by  use  of  a  thread -trailing  device  and 
use  of  television  camera's  in  burrows) 
the  California  tiger  salamander 
[Ambystoma  californiense)  in 
conjunction  with  ecological  research  in 
Santa  Barbara  County,  ftilifomia  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.:  TE-047805 
Applicant  National  Audubon  Society. 

Honolulu.  Hawaii 

The  applic  H.nt  requests  a  permit  to 
take  (capture)  short-tailed  albatross 
{Phoebdstnu  nigripes)  in  conjunction 
with  research  on  an  underwater  setting 
c  hute  on  a  Hawaii  tuna  longline  vessel 
in  Federal  waters  off  the  State  of  Hawaii 
fur  the  purpose  of  enhancing  its 
sur\  i\dl 

Permif  No.,  TE-04 7998 
Applicant:  Jeffrey  S.  Crain.  Garden 

Grove.  California 

The  djiilii  ,uv.  rcKjuests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  the  Conservancy  fairy  shrimp 
Branchinecta  consen'atio),  longhom 
fdirv  shrimp  (Branchinecta 
Inngiantenna).  San  Diego  fain."  shrimp 
[Pnim  hinr,  t,:  '^indiegonensis).  and  the 
st'iiidl  pnii  !,i(l('  lie  shrimp  (Lep/durus 
pai  knrdi;  .ini  take  (survey  by  pursuit) 
th''  Quiin   i  lie.  Kerspot  butterfly 
(f,ij/,/n(/n<;-.  •■<utha  quino)  throughout 
each  species'  range  in  California  and 
Oregon  coniiinrtinn  with  sur\'eys  for  the 
purpose  of  enharii  iiit:  their  survival. 
DATES:  Written  i  ( minents  on  these 
permit  ,ip(,.ii.  atmns  must  be  received  on 
iir  tiefMre  \n\.fmber  5.  2001. 
ADDRESSES:  W  ritten  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species.  Ecological 
Services  Fish  and  Wildlife  Ser\'ice.  911 
NE   1 1th  .Avenue,  Portland.  Oregon 
97232-4181;  Fax: (503)  231-6243. 
Please  refer  to  the  respec-five  permit 
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number  for  each  apphcation  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 


application  when  requesting  copies  of 

documents. 

Rowan  W.  Gould. 

Actinn  Regional  Director.  Region  1.  Portland, 

Oregon 

[FR  Doc.  01-24875  Filed  10-J-OT.  845  ami 

BILUNG  COD€  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Letters  of  Authorization  To  Take 
Marine  Mammals 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
Implementing  regulations  [50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
a  Letter  of  Authorization  to  take  polar 
bears  incidental  to  oil  and  gas  industry 
exploration  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska  has  been  issued  to  the  following 
company: 


Company 

Activity 

1 

Location 

Date  Issued 

AnadarVo  Petroleum  Co  

Exploration  .. 

Altamura  Prospect  

September  14.  2001. 

CONTACT:  Mr.  John  W.  Bridges  at  the 
U.S.  Fish  and  Wildlife  Service.  Marine 
Mammals  Management  Office.  1011  East 
Tudor  Road,  Anchorage.  .Alaska  99503, 
(800) 362-5148  or  (907)  786-3810 
SUPPLEMENTARY  INFORMATION:  The  Letter 
of  Authorization  is  issued  in  accordance 
with  U.S.  Fish  and  Wildlife  Service 
Federal  Rules  and  Regulations  "Marine 
Mammals;  Incidental  Take  During 
Specified  Activities  (65  FR  16828; 
March  30.  2000).' 

Dated:  September  IH,  2001. 
Gary  F.dwards, 
Deputy  Regional  Director 
IFRUor.   01-248,Sq  Filed  10-,i-01;  8:45  am] 
BILUNG  COOe  4310-55-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

CORRECTION— Notice  of  Inventory 
Completion  for  Native  American 
Human  Remains  and  Associated 
Funerary  Objects  in  the  Possession  of 
ttie  Museum  of  Natural  History  and 
Planetarium,  Roger  Williams  Park, 
Providence,  Rl 

AGENCY:  .National  Park  Service,  Interior, 
ACTION:  Notice 


Notice  is  herebv  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPR.\).  43  CFR  10,9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarv  objects 
in  the  possession  of  the  Museum  of 
Natural  History  and  Planetarium.  Roger 
Williams  Park.  Providence.  RI, 

This  notice  corrects  and  supercedes 
the  .Notice  of  Inventory  Completion 


published  May  3.  2001.  by  substituting 
■  Wampanoag  Tribe  of  Gay  Head 
(.■\quinndh)"  for  "Wampanoag 
Repatriation  Confederation, 
representing  the  Wampanoag  Tribe  of 
Gay  Head  (Aquinnah).  the  Mashpee 
Wampanoag  (a  non-Federally 
recognized  Indian  group),  and  the 
Assonet  Band  of  the  Wampanoag  Nation 
(a  non-Federallv  recognized  Indian 
group)"  in  each  reference  to  groups  that 
were  consulted,  groups  that  were 
affiliated  with  human  remains  and 
associated  funerary  objects  listed  in  the 
notice,  groups  to  which  copies  of  this 
notice  had  been  sent,  and  groups 
participating  in  the  repatriation  of  these 
human  remains  and  associated  funerary 
objects.  Paragraphs  3.  5.  7.  9,  11,  13,  15, 
17,  and  18  of  the  May  3,  2001,  notice  are 
corrected  by  this  substitution.  The  full 
corrected  text  of  the  notice  follows 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerarv  objects  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

.•\  detailed  assessment  of  the  human 
remains  was  made  bv  Museum  of 
Natural  History  and  Planetarium 
professional  staff  in  c:onsultation  with 
representatives  of  the  Narragansett 
Indian  Tribe  of  Rhode  Island  and 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnahl 

In  1899.  human  remains  representing 
one  individual  were  recovered  from 


Jamestown,  RI,  by  James  H.  Clarke  and 
donated  to  the  Museum  of  Natural 
History  and  Planetarium.  No  known 
individual  was  identified.  The  two 
associated  funerary  objects  are  an  iron 
axe  fragment  and  an  animal  bone 
fragment. 

Based  on  red  ochre  and  copper 
staining  on  the  human  remains,  this 
individual  has  been  determined  to  be 
Native  American  from  the  contact 
period.  Based  on  physical  evidence  and 
geographic/provenience  information, 
this  individual  has  been  determined  to 
be  culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

Before  May  1939,  human  remains 
representing  two  individuals  were 
recovered  from  Old  Warwick,  near 
Wharf  Road,  East  Greenwich,  RI,  by 
Lincoln  C.  Bateson,  who  donated  these 
human  remains  to  the  Museum  of 
Natural  History  and  Planetarium  in  May 
1939.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  museum  documentation  and 
physical  evidence,  these  individuals 
have  been  identified  as  Native 
American.  Based  on  physical  evidence 
and  geographic/provenience 
information,  these  individuals  have 
been  determined  to  be  culturally 
affiliated  with  the  Narragansett  Indian 
Tribe  of  Rhode  Island  and  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah). 

In  1854,  human  remains  representing 
one  individual  were  recovered  from  the 
Stone  Bridge  hin  site  (RI  1947), 
Tiverton,  RI,  by  person(s)  unknown,  and 
donated  to  the  Museum  of  Natural 
History  and  Planetarium  in  1903.  No 
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known  individual  was  identified.  No 
associated  funeran'  objects  are  present. 

Based  on  museum  documentation  and 
physical  evidence,  this  individual  has 
been  identified  as  Native  American. 
Based  on  physical  evidence  and 
geographic/provenience  information, 
this  individual  has  been  determined  to 
be  culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  VVampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

In  1927,  human  remains  representing 
one  individual  were  recovered  from 
London  Street.  East  Greenwich.  Rl.  and 
donated  to  the  Museum  of  Natural 
History  and  Planetarium  by  W.E.  Crease 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
Accession  information  states  these 
human  remains  were  "dug  up  on 
London  Street.  10  feet  deep."  Based  on 
museum  documentation  and  physic;al 
evidence,  this  individual  has  been 
identified  as  Native  American.  Based  on 
physical  evidence  and  geographic/ 
provenience  information,  this 
individual  has  been  determined  to  be 
culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  VVampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

In  1936.  human  remains  representing 
one  individual  were  recovered  from 
Melrose  Street.  West  Ferry  site, 
Jamestown,  RI,  by  Roy  Johnson,  Louis 
Watson,  and  others.  In  1937,  these 
human  remains  were  donated  to  the 
Museum  of  Natural  History  and 
Planetarium  by  Mr.  lohnson.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  blanket 
fragment. 

Based  on  museum  documentation  and 
physical  evidence,  this  individual  has 
been  identified  as  Native  American. 
Based  on  physical  evidence, 
consultation  with  tribal  representatives, 
and  geographic/provenience 
information,  this  individual  has  been 
determined  to  be  culturally  affiliated 
with  the  Narragansett  Indian  Tribe  of 
Rhode  Island  and  Wampanoag  Tribe  of 
Gay  Head  (Aquinnah). 

In  1894.  human  remains  representing 
three  individuals  were  recovered  from 
the  Burr's  Hill  Burial  Ground,  Warren. 
RI.  bv  AT.  Vaughn,  who  donated  these 
remains  to  the  Museum  of  Natural 
History  and  Planetarium  in  1900.  No 
known  individuals  were  identified. 
Museum  documentation  indicates  that 
"curios"  were  found  with  these  human 
remains,  and  were  transferred  in  1913  to 
the  Heye  Foundation  (now  the  National 
Museum  of  the  American  Indian)  as  part 
of  an  exchange.  No  associated  funerary 
objects  are  now  present  in  the 


collections  of  the  Museum  of  Natural 
History  and  Planetarium. 

Based  on  skeletal  morphology  and 
extensive  copper  staining,  these 
individuals  have  been  identified  as 
Native  American  from  the  17th  i  cnturv 
Based  on  physical  evident  •» 
consultation  with  tribal  rcprcscniatives. 
and  geographic/ provenience 
information,  these  individuals  have 
been  determined  to  be  culturnllv 
affiliated  with  the  Narragansett  Indidii 
Tribe  of  Rhode  Island  and  Wainpanudk; 
Tribe  of  Ga\  Head  (Aquinnah) 

In  1894,  human  remains  representing 
one  individual  were  reroxcred  from 
lamestown.  Rl.  by  A.T  \'aughn  of  th*' 
.Antiquarian  Society  of  Warren   Rl   In 
1900,  these  human  remains  were 
donated  by  Mr.  Vaughn  to  the  Museum 
of  Natural  Historv  and  PianetariLim   ND 
known  individual  was  identified.  The 
four  associated  funerary  objects  are 
fragments  of  bark.  hair.  iron,  and  (loth 
that  are  adhered  to  the  human  remains 

Ba.sed  on  skeletal  morph(il(i^;v  ami 
extensive  copper  staining,  this 
individual  has  been  identified  as  Nati\  > 
American  from  the  contact  or  proto- 
historic  period.  Based  on  physical 
evidence,  consultation  with  tribal 
representatives,  and  geographic/ 
provenience  information,  this 
individual  has  been  determined  tn  h<^ 
culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  C>a\ 
Head  (Aquinnah) 

Based  on  the  above-mentioned 
information,  officials  of  the  Museum  ot 
Natural  Histor\'  and  Planetarium  havf 
determined  that,  pursuant  to  4A  ('P'K 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
10  individuals  of  Native  American 
ancestry.  Officials  of  the  Museum  of 
Natural  Histor\'  and  Planetarium  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2).  the  seven  objects  listed 
above  are  reasonablv  believed  to  have 
been  placed  with  or  near  indi\  idual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  Lastly,  officials  of  the 
Museum  of  Natural  Histor\  and 
Planetarium  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identif\ 
that  can  be  reasonably  traced  helueen 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  VVampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

This  notice  has  been  sent  to  officials 
of  the  Narragansett  Indian  Tribe  of 
Rhode  Island  and  VVampanoag  Tritie  of 
Gay  Head  (Aquirmah).  Representatives 
of  anv  other  Indian  tribe  that  believes 


itself  to  be  culturally  affiliated  with 
these  human  remains  and  a^-v-i  latcd 
funi'rar\  oh)ects  should  contact  Marilyn 
Massaru.  (Curator  of  Collections, 
Museum  of  Natural  History  and 
Planetarium,  Roger  Williams  Park. 
Providence,  RI  02905.  telephone  (401) 
785-9457.  before  November  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  hinirary  objects  to  the 
Narragansett  liuiian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  may  begin  after  that 
date  if  no  additional  claimants  come 
forward 

Dated.  June  25.  2001. 
|nhn  Kr)l>bin$. 

.\-,s..-Li:r.  Director,  Cultural Resourres 
Stewardship  and  Partnerships. 
VR  no<    (n-J4936  Filed  10-3-01;  8:45  am) 

BILUNG  COO€  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  Nevada  State  Museum. 
Carson  City,  NV,  and  in  the  Control  of 
the  U,S,  Department  of  the  Interior. 
Bureau  of  Indian  Affairs,  Washington, 
DC 

agency:  National  Park  Service.  Interior, 
ACTtON:  Notice. 

Notif  e  IS  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
trom  the  vicinity  of  Pyramid  Lake, 
Washoe  County.  NV.  in  the  possession 
of  the  Nevada  State  Museum.  Carson 
City,  NV.  and  in  the  control  of  the  U.S. 
Depafinvnt  mI  tlie  Interior,  Bureau  of 
ln(iian  .\ffairs,  Washington,  DC. 

This  notii  e  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10,2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
,'\inerican  human  remains  and 
asso(  lated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  of  the  human 
remains  was  made  by  Nevada  Slate 
Museum  and  Bureau  of  Indian  Affairs 
[irofessional  staff  in  consultation  with 
representatives  of  the  Pyramid  Lake 
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Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada. 

[hiring  the  1960s,  human  remain.s 
representing  a  minimum  of  one 
individual  were  removed  from  a  site 
east  of  the  Needles  at  the  north  end  of 
Pvramid  Lake,  Washoe  County.  N\'.  bv 
Peter  Ting.  Sr.  In  1981 ,  Mr.  Ting 
donated  these  human  remains  to  the 
Nevada  State  Museum.  No  known 
individual  was  identified.  The  three 
associated  funerary  objects  are  a  rusty 
revolver,  a  bag  of  sand,  and  a  bag  of 
small  mammal  bones. 

Based  on  the  age,  physical 
characteristics,  and  location  of  burial, 
this  individual  has  been  determined  to 
be  Native  American.  The  revolver  dates 
these  human  remains  to  the  1840s.  The 
location  of  the  burial  is  within  the 
boundaries  of  the  Pyramid  Lake 
Reservation.  Historic  documents  and 
consultation  evidence,  including  tribal 
oral  history',  indicate  that  this  area  has 
been  occupied  by  the  Pyxamid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada  since  precontact 
times. 

In  1964.  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  an  unknown  location 
between  the  Wadsworth  and  Derby 
Dams  on  the  Truckee  River,  Washoe 
County.  W,  by  Martin  H.  Mann.  Also 
in  1964,  Mr.  Mann  donated  these 
human  remains  to  the  Nevada  State 
Museum.  No  known  individual  was 
identified  The  one  associated  funerary 
object  is  a  blue  glass  trade  bead. 

Based  on  cranial  morphology  and  the 
associated  funerary  object,  this 
individual  has  been  determined  to  he 
Native  American  The  trade  bead  dates 
these  human  remainsjo  the  19th 
centurv.  circa  1840-1900,  Historic 
documents  and  consultation  evidence, 
including  tribal  oral  history,  indicate 
that  this  area  has  been  occupied  by  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada  since 
pre-contact  times. 

In  1965,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  an  area  known  as  "Paul 
Bunyan's  Corral"  near  Pvramid  Lake. 
Washoe  County,  NV.  b\  P.  Wheat.  Fred 
Keiper,  and  G.  Grosscup.  Also  in  1965, 
Messrs  Wheat.  Keiper.  and  Grosscup 
donated  these  remains  to  the  Nevada 
State  Museum.  No  known  individual 
was  identified.  The  one  associated 
funerar\'  object  is  an  arrow  shaft  with  an 
attached  Desert  Side-Notched  point. 

On  the  basis  of  a  radiocarbon  date  of 
A.D.  1710  obtained  from  the  arrow 
shaft,  these  human  remains  have  been 
determined  to  be  Native  American 
Archeological  evidence,  based  on  the 
continuity  of  basketry'  types  found  in 


the  area,  indicates  that  the  Northern 
Paiute  presence  in  the  Paul  Bunyan 
Corral  area  of  Pyramid  Lake,  NV, 
extends  back  at  least  600  years.  Based 
on  the  recent  radiocarbon  date, 
continuity  of  occupation,  and  tribal 
history'  of  major  occupations  in  the  Paul 
Bunyan  Corral  area,  these  human 
remains  have  been  determined  to  be 
affiliated  with  the  Pyramid  Lake  Paiute 
Tribe  of  the  Pyramid  Lake  Reservation, 
Nevada. 

In  1974,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  by  Donald  R.  Tuohy  and  David 
Clark  during  construction  of  the  Marble 
Bluff  Dam  and  fishway  near  the  Truckee 
River  delta.  Washoe  County,  NV,  on  the 
Pvramid  Lake  Indian  Reservation. 
Messrs,  Tuohy  and  Clark  donated  these 
human  remains  to  the  Nevada  State 
Museum  in  the  same  year.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  a  radiocarbon  date  of  A.D. 
1660  obtained  from  the  house  floor 
feature  associated  with  these  human 
remains,  this  individual  has  been 
determined  to  he  Native  American. 
Archeological  evidence,  based  on  the 
continuity  of  basketry  types  found  in 
the  area,  indicates  that  the  Northern 
Paiute  presence  in  the  Truckee  River 
delta  area  extends  back  at  least  600 
years.  Based  on  the  recent  radiocarbon 
date,  continuity  of  occupation,  and 
tribal  history  of  major  occupations  in 
the  Truckee  Riyer  delta  area,  these 
human  remains  have  been  determined 
to  be  affiliatpd  with  the  Pvramid  Lake 
Paiute  Tnhf  of  the  Pyramid  Lake 
Reservation.  Neyada. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  an  area 
on  the  northeastern  shore  of  Pyramid 
Lake.  Washoe  County,  NV,  known  as 
"Hell's  Kitchen,"  by  unknown  persons 
and  donated  to  the  Nevada  State 
Museum  No  known  individual  was 
identified.  The  '^A  associated  funerary 
objects  include  ceramic  fragments, 
modified  wood  fragments,  twisted 
willow  fragments,  stone  flakes,  a  fish 
head,  animal  bones,  and  a  piece  of 
historic  fabric 

Based  on  the  known  context  and 
associated  funerary'  objects,  this 
individual  has  been  determined  to  be 
Native  American.  Based  on  the  presence 
of  historic  fabric  this  burial  is  estimated 
to  date  to  the  19th  century,  circa  1840- 
1900  The  location  from  which  these 
human  remains  were  recovered  is  a 
known  traditional  burial  area  of  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Re.servation,  Nevada,  and 
is  within  the  exterior  boundaries  of  the 
present  day  Pyramid  Lake  Reservation. 


Based  on  the  above-mentioned 
information,  officials  of  the  Nevada 
State  Museum  and  the  Bureau  of  Indian 
Affairs  have  determined  that,  pursuant 
to  43  CFR  10.2  (d)(1).  the  human 
remains  listed  above  represent  the 
physical  remains  of  five  individuals  of 
Native  American  ancestry.  Officials  of 
the  Nevada  State  Museum  and  the 
Bureau  of  Indian  Affairs  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  {d)(2),  the  39  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Nevada  State 
Museum  and  the  Bureau  of  Indian 
Affairs  have  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada, 

This  notice  has  been  sent  to  officials 
of  the  Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Alanah  Woody.  Nevada 
Division  of  Museums  and  History 
NAGPRA  Coordinator.  600  North 
Carson  Street,  Carson  City,  NV  89701, 
telephone  (775)  687-4810,  extension 
229,  before  November  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Pyramid  Lake  Paiute  Tribe  of  the 
P\'ramid  Lake  Reservation,  Nevada  may 
begin  after  that  date  if  no  additional 
claimants  come  forward, 

Ddted:  May  18.2001. 
fohn  Robbins, 

.•\vs;,sfnnf  Director.  Cultural  Resources 

Stfwardfihip  and  Partntrships 

IKK  Dot ,  01-24q;i7  Filed  10-3-01:  8:4.-)  am] 
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DEPARTMEm*  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  New  York  State 
Museum,  Albany,  NY 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
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(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  New  York  State 
Museum,  Albany,  NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  fiuierary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  New  York  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Stockbridge  Munsee  Band  of  Mohican 
Indians. 

In  1969,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  from  the  Coffin  site  (NYSM 
Site  Number  1304),  Easton  Township. 
Washington  County,  NY.  located  on  the 
eastern  floodplain  of  the  Hudson  River. 
Excavations  were  conducted  by  New 
York  State  Museum  staff.  Although  the 
site  was  a  habitation  site,  a  single  burial 
was  encountered  in  a  storage  pit.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Field  records  and  descriptions  of  the 
site  indicate  that  all  excavated  features 
originated  in  the  Oak  Hill  Phase  Late 
Woodland  occupation  of  the  site,  dated 
to  circa  A.D.  1300-1400.  The  Oak  Hill 
phase  is  part  of  a  developmental 
continuum  attributed  to  Algonkian 
speakers.  The  site  is  within  the 
historically-known  aboriginal  homeland 
of  the  Mohicans. 

Between  1954  and  1974,  human 
remains  representing  a  minimum  of  39 
individuals  were  recovered  from  the 
Menands  Bridge  site  (NYSM  Site 
Number  1361),  located  on  the  alluvial 
flats  west  of  the  Hudson  River. 
Menands,  Colonie  Township,  Albany 
County,  NY.  Salvage  excavations  were 
conducted  by  New  York  State  Museum 
staff  and  local  avocational 
archaeologists  R.  Arthur  Johnson  and  C. 
S.  Sundler.  No  known  individuals  were 
identified.  The  three  associated  funerary 
objects  are  two  rounded  pebbles  and  a 
soil  sample  from  one  burial. 

Field  records,  diagnostic  artifacts,  a 
radiocarbon  date,  and  descriptions  of 
the  site  indicate  that  most  of  the  burials 
were  interred  during  the  Late  Woodland 
period,  circa  A.D.  1275-1400.  Based  on 
the  archaeological  evidence  and  the 
geographic  location  of  the  Menands 
Bridge  site  within  the  historically 
known  aboriginal  homelemd  of  the 


Mohican,  human  remains  and 
associated  funerar\'  objects  from  the 
Menands  Bridge  site  are  most  likely  to 
be  culturally  affiliated  with  the 
Stockbridge  Munsee  Band  of  Mohican 
Indians. 

Based  on  the  above-mentioned 
information,  officials  of  the  New  York 
State  Museum  have  determined  that. 
pursuant  to  43  CFR  lG.2(d)(l).  thf 
human  remains  listed  above  represent 
the  physical  remains  of  40  individuals 
of  Native  American  ancestry-  Officials  uf 
the  New  York  State  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2(d)(2),  the  three  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony 
Lastly,  officials  of  the  New  York  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2(e),  there  is  d 
relationship  of  shared  group  idf^ntitv 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerarv'  objects  and  the 
Stockbridge  Munsee  Band  of  Mohican 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Stockbridge  Munsee  Band  of 
Mohican  Indians.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Lisa  M 
Anderson.  NAGPRA  Coordinator.  New 
York  State  Museum.  3122  CEC.  Albanv, 
NY  12230.  telephone  (518)  474-5813 
before  November  5,  2001.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Stockbridge 
Munsee  Band  of  Mohican  Indians  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  June  14,  2001 
John  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnership'' 

IFR  Dor  01-249.^2  Filed  lt>-,i-4)i,  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Human  Remains  and  Associated 
Funerary  Ob)eets  in  the  Possession  of 
ttie  Peabody  Museum  of  Archaeology 
and  Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice, 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 


Graves  Protection  and  Repatriation  Act 
(NAGPRA).  4A  CFR  10  9  of  an  inventory 
of  human  reniains  and  associated 
hinerary  objects  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  I'niversity, 
Cambridge,  MA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
.American  human  remains  and 
asscK  latcd  hini;rar>  objects.  The 
National  Park  .Spr\  ice  is  not  responsible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
r('[)r('senta1ivt'v  uf  the  Santa  Ynez  Band 
of{;humash  Mission  Indians  of  the 
.Santa  >'nez  Reseryation.  California 

in  1875,  human  remains  representing 
1 10  individuals  were  donated  to  the 
Peabod\  Museum  of  .\rchaeology  and 
Ethnology  b\  the  .Smithsonian 
Institution  "The  human  remains  were 
accessioned  into  the  Peabody  Museum 
of  .Archaeology  and  Ethnology  the  same 
year  No  known  individuals  were 
identified  No  associated  funerary 
objects  are  present. 

Museum  records  indicate  that  these 
remains  were  collected  by  Paul 
Sf  huma(  her  in  1875  as  part  of  a  joint 
expedition  of  the  Peabody  Museum  of 
.An  haeology  and  Ethnology  and  the 
Smithsonian  institution  The  remains 
were  collected  from  unknown  sites  on 
San  Miguel  Island  ,»id  Santa  Cruz 
Island.  CA 

Archeological  investigations  have 
identified  a  cultural  continuity  for  the 
Chumash  Indians  that  traces  their 
presence  on  the  northern  Channel 
Islands  back  7,000  to  9,000  years 
Geographical,  archeological,  and  oral 
history  evidence  indicate  a  shared  group 
identity  between  these  human  remains 
from  San  Miguel  Island  and  Santa  Cruz 
Island,  V.A.  .ind  the  Santa  Ynez  Band  of 
Chumash  Mission  Indians  of  the  Santa 
Ynez  Reservation,  California,  the 
present  day  tribe  most  closely 
associated  with  the  prehistoric  and 
historu  Chumash  Indians 

Based  on  the  above-mentioni'ii 
information,  officials  of  the  Feabociy 
Museum  of  Archaenloy,;v  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(1).  the  human  remains 
listed  abo\e  are  reasrmabK  believed  to 
be  the  physical  remains  of  1  Id 
indiv  iduais  of  Native  American 
ancestry  Officials  of  the  Peabody 
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Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursua.it  to 
43  CFR  10.2(e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  human 
remains  and  the  Santa  Ynez  Band  of 
Chumash  Mission  Indians  of  the  Santa 
Ynez  Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Santa  Ynez  Band  of  Chumash 
Mission  Indians  of  the  Santa  Ynez 
Reservation,  California.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact 
Barbara  Isaac.  Repatriation  Coordinator. 
Peabody  Museum  of  Archaeology  and 
Ethnolog\',  11  Divinity  Avenue. 
Cambridge,  MA  02138,  telephone  (617) 
495-2254,  before  November  5,  2001. 
Repatriation  of  the  human  remains  to 
the  Santa  Ynez  Band  of  Chumash 
Mission  Indians  of  the  Sania  Ynez 
Reservation.  California  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

UHted:  lunt'  14.  2001. 
lohn  Robbins, 
.■\.s.<;js(an/  Director.  Cultural  Resources 
Stfivnrdship  and  Partnerships 
\VR  Dor   01-249.33  Filed  10-3-01;  8:45  am! 

B4LUNG  C00€  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peabody  (Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  IMA 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  AiA 
(NAGPR.\1.  43  CFR  10  10(d)(3).  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvtird 
University.  Cambridge,  MA,  that  meet 
the  definition  of  "unassociated  funerary 
objects"  under  Section  2  of  the  .^ct 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPRA.  43  (.FR 
10.2(c)  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agencv 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 


The  32  cultural  items  are  11  quartz 
fragments.  19  strands  of  glass  and  shell 
beads,  and  2  shell  ornaments. 

In  1877.  Peabody  Museum  of 
■Archaeology  and  Ethnology  acquired  30 
cultural  items  that  had  been  collected 
during  a  joint  e.xpedition  of  the  Peabody 
Museum  of  .Archaeology  and  Ethnology 
and  the  Smithsonian  Institution  to  the 
Channel  Islands,  CA.  Museum  records 
indicate  that  these  cultural  items  were 
collected  by  Steven  Bowers  from  graves 
at  unknown  sites  on  San  Miguel  Island, 
CA.  The  Peabndv  Museum  of 
Archaeology  and  Ethnology  is  not  in 
possession  of  the  human  remains  from 
these  burials 

In  1877,  Peabody  Museum  of 
.Archaeology  and  Ethnology  acquired 
two  cultural  items  that  had  been 
collected  during  a  joint  expedition  of 
the  Peabodv  Museum  of  Archaeology 
and  Ethncjlogy  and  the  Smithsonian 
Institution  to  the  Channel  Islands,  CA. 
Museum  records  indicate  that  these 
cultural  items  were  collected  by  ,Steven 
Bowers  from  graves  at  unknown  sites  on 
Santa  Rosa  Island,  CA  The  Peabody 
Museum  of  Archaeology  and  Ethnology 
is  not  in  possessitm  of  the  human 
remains  from  these  burials. 

Archeological  investigations  have 
identififd  d  cultural  continuity  for  the 
Chumash  Indians  that  traces  their 
presence  on  the  northern  Channel 
Islands  hack  7,000  to  9.000  years. 
Geographical,  archeological,  and  oral 
history  evidence  indicate  a  shared  group 
identity  between  the  cultural  items  from 
San  Miguel  Island  and  Santa  Cruz 
Island.  C..\.  and  the  Santa  Ynez  Band  of 
Chumash  Mission  Indians  of  the  Santa 
Ynez  Reservation,  California,  the 
present-day  tribe  most  closely 
associated  with  the  prehistoric  and 
historic  Chumash  Indians. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  .Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)(ii).  these  32  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony,  and  are  believed,  by  a 
preponderant  e  of  evidence,  to  have 
been  removed  from  specific  burial  sites 
of  Native  American  individuals. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10  2(e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  unassociated 
funerary  objects  and  the  Santa  Ynez 
Band  of  Chumash  Mission  Indians  of 
the  Santa  Ynez  Reservation,  California. 


This  notice  has  been  sent  to  officials 
of  the  Santa  Ynez  Band  of  Chumash 
Mission  Indians  of  the  Santa  Ynez 
Reservation,  California.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  unassociated  funerary  objects 
should  contact  Barbara  Isaac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
11  Divinity  Avenue.  Cambridge,  MA 
02138,  telephone  (617)  495-2254,  before 
November  5,  2001.  Repatriation  of  these 
unassociated  funerary  objects  to  the 
Santa  Ynez  Band  of  Chumash  Mission 
Indians  of  the  Santa  Ynez  Reservation, 
California  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  lune  14.  2001. 
John  Robbins. 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships 

[FR  Doc.  01-24934  Filed  10-3-01  8:43  am) 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology,  Denver,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology,  Denver. 
CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology 
professional  staff  in  consultation  with 
representatives  of  the  Hopi  Tribe  of 
Arizona;  Pueblo  of  Acoma,  New  Mexico; 
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Pueblo  of  Cochiti,  New  Mexico;  Pueblo 
of  Isleta,  New  Mexico:  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna.  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris.  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe.  New  Mexico;  Pueblo  of  San 
Udefonso,  New  Mexico;  Pueblo  of  San 
Juan.  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana.  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo.  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Ysleta  Del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

Between  the  1920s  and  the  1950s, 
human  remains  representing  six 
individuals  (catalog  numbers  DU6061. 
DU6068.  DU6069,  DU6070,  and 
DU6181)  were  collected  by  Dr.  E.B. 
Renaud,  founder  of  the  University  of 
Denver  Department  of  Anthropology. 
The  remains  were  collected  from 
unknown  locations  in  the  Southwestern 
United  States.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Dr.  Renaud  identified  these 
individuals  as  "Pueblo"  due  to  cranial 
reshaping  that  was  due  to 
"cradleboarding."  Evidence  presented 
in  consultations  confirmed  that  these 
individuals  were  the  ancestors  of 
modern  Pueblo  peoples.  The  geographic 
evidence  supports  this  cultural 
affiliation.  Representatives  from  the 
Hopi  Tribe,  Pueblo  of  Acoma.  Pueblo  of 
Isleta,  Pueblo  of  Jemez.  and  Zuni  Tribe 
provided  written  and  oral  testimony 
confirming  a  link  between  the  Puebloan 
peoples  and  pre-European  contact 
cultures  in  the  Southwest. 

In  1939,  human  remains  representing 
one  individual  (catalog  number 
1995.1.1)  were  recovered  from  Mesa 
Portales.  Sandoval  County,  NM,  by 
Theodore  Sowers.  Mr.  Sowers  was  a 
graduate  of  the  University  of  Denver, 
and,  in  1995,  his  daughters  donated  the 
remains  to  the  University  of  Denver  so 
that  they  could  be  repatriated.  No 
known  individual  was  identified.  The 
24  associated  funerary  objects  are  1 
stone  pipe,  1  bone  tool,  1  sinker,  3 
drills,  2  bone  awls,  5  projectile  points 
(stemmed,  side  notched,  and  corner 
notched),  5  unifacially  flaked  stone 
tools,  and  6  bifacially  flaked  stone  tools. 

Mesa  Portales  was  identified  by 
William  Whatley,  an  archeologist  who 
works  for  the  Pueblo  of  lemez,  as 
culturally  affiliated  with  either  the 
Pueblo  of  lemez,  Pueblo  of  Santa  Ana, 
,  or  Pueblo  of  Zia.  Representatives  of  the 
Hopi  Tribe  of  Arizona  presented  written 
evidence  that  they  are  culturally 
affiliated  with  the  Paleoindian.  Archaic, 


Puebloan  (Basketmaker,  Hisatsinnm 
(Anasazi),  MogoUon,  Sinaguan, 
Mimbres,  Salado).  Fremont.  Hohokam. 
and  Cohonino  peoples,  all  of  whom 
lived  in  the  Southwestern  United  States 
Representatives  of  the  Acoma  pruvidfii 
information  about  oral  tradition  that 
tells  how  they  are  culturally  affiliated 
with  all  of  the  ancestral  Puehloan 
people.  Based  on  Zuni  oral  tradition, 
ethnographic  documentation,  historic 
documentation,  archoological 
documentation,  and  other  e\)den(  e,  the 
Zuni  Tribe  claims  cultural  affiliation 
with  prehistoric  cultures  of  the 
Southwestern  United  States 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropoiog\ 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  A.i  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
seven  individuals  of  Native  .^merit  an 
ancestn.-.  Officials  of  the  University  of 
Denver  Department  of  Anthropolog\ 
and  Museum  of  Anthropology  alsii  have 
determined  that,  pursuant  to  4.1  0""R 
10.2  (d)(2),  the  24  objects  listed  above 
are  reasonably  believed  to  have  be^^n 
placed  with  or  near  individual  hum.in 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony 
lastly,  officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CiFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerar\ 
objects  and  the  Hopi  Tribe  of  Arizona; 
Pueblo  of  Acoma.  New  Mexico;  Pueblo 
of  Cochiti,  New  Mexico;  Pueblo  of 
Isleta.  New  Mexico;  Pueblo  of  jemez. 
New  Mexico;  Pueblo  of  I^guna.  New 
Mexico:  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris.  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Udefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo.  New 
Mexico;  Pueblo  of  Taos,  New  Mexico. 
Pueblo  of  Tesuque.  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Ysleta  Del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Cochiti. 
New  Mexico;  Pueblo  of  Isleta.  New 
Mexico;  Pueblo  of  Jemez,  New  Mexico; 
Pueblo  of  Laguna,  New  Mexico;  Pueblo 
of  Nambe,  New  Mexico;  Pueblo  of 
Picuris,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of  .San 


Felipe  New  Mexico:  Pueblo  of  San 
Udefonso,  New  Mexico;  Pueblo  of  San 
luan   New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Ysleta  Del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
nffiliated  with  these  human  remains  and 
assot  Idled  funerary  objects  should 
I  ontac  t  Ian  I  Bernstein,  Collections 
Manager  and  NAGPRA  Coordinator, 
rni\ersity  of  Denver  Department  of 
.\nthropology  and  Museum  of 
Anthropology.  2000  Asburv.  Sturm  Hall 
.S-  I)en\  er.  CO  80208-32406.  e-mail 
jbemste@du.edu,  telephone  (303)  871- 
2543,  before  November  5.  2001 . 
Repatriation  of  the  human  remains  and 
associated  funerary'  objects  to  the  Hopi 
Tribe  of  Arizona;  Pueblo  of  Acoma.  New 
Mexi(  (I  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  iif  Isleta,  New  Mexico;  Pueblo  of 
Jeme/.  New  Mexico;  Pueblo  of  Laguna. 
New  Mexir(7,  Pueblo  of  Nambe.  New 
Mexico;  Pueblo  of  Picuris.  New  Mexico; 
Pueblo  of  Pojoaque,  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Udefonso,  New  Mexico; 
Pueblo  of  San  Juan  New  Mexico; 
Pueblo  of  Sandia.  New  Mexico;  Pueblo 
of  Santa  Ana,  New  Mexico;  Pueblo  of 
Santa  Clara  New  Mexico;  Pueblo  of 
Santo  Domingo.  New  Mexico;  Pueblo  of 
Taos.  New  Me\i(  o  Pueblo  of  Tesuque, 
New  MexK  o.  Puehjo  of  Zia.  New 
Mexico.  Ysleta  Del  Sur  Pueblo  of  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  MexK  o  may  begin  after  that  date 
if  no  additional  <  laimants  come 
forward. 

Dated:  lune  15,  2001. 
lohn  Kobbms. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
IKK  Doc  01-249;n  Filed  1O-3-01:  8:45  am] 
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Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPIL\),  43  CFR  10.9,  of  the 
completion  of  an  inventor*'  of  human 
remains  and  associated  funerarv'  objects 
in  the  possession  of  the  Williamson 
Museum.  Northwestern  State  University 
of  Louisiana,  Natchitoches.  L^.  and  in 
the  control  of  the  Louisiana  Division  of 
Archaeology,  Baton  Rouge.  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.-\.  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  or  Federal  agencv 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerarv'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Williamson 
Museum,  Northwestern  State  L'niversitv 
of  Louisiana,  and  Louisiana  Division  of 
Archaeology  professional  staff  in 
consultation  with  representatives  of  the 
Caddo  Indian  Tribe  of  Oklahoma. 

In  the  1960s,  human  remains 
representing  one  individual  were 
excavated  from  the  Mineral  Springs  site 
(SHOD.  Howard  County.  AR.  by  Dr. 
Clarence  H.  Webb,  who  donated  the 
remains  to  the  Louisiana  Division  of 
Archaeology.  The  remains  are  curated  at 
the  Williamson  Museum.  Northwestern 
State  University  of  Louisiana.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  Mineral  Springs  site  was  a 
precontact  settlement,  dating  to 
approximately  AD  1300-1500.  with 
some  evidence  for  an  earlier  preceramir 
occupation  of  unknown  age. 
Archeological  research  was  conducted 
at  the  site  between  the  1920s  and  the 
1960s  and  several  publications  have 
documented  the  collections,  features. 
and  burials.  The  information  available 
on  the  human  remains  from  Mineral 
Springs  is  insufficient  to  determine  their 
exact  provenience  or  age  The 
archeological  evidence  from  the  site, 
especially  the  ceramics,  architecture, 
and  mortuary  patterns,  demonstrates 
that  this  site  was  occupied  by  people  of 
the  ancient  Caddoan  culture  found  in 
the  Red  River  Basin. 

In  the  1950s,  human  remains 
representin^one  individual  were 
recovered  from  the  Marston  site 
(16RR1).  Red  River  Parish,  L\.  by  Dr 
Clarence  H  Webb,  who  donated  the 
remains  to  the  Louisiana  Division  of 
Archaeology.  The  remains  are  curated  at 


the  Williamson  Museum,  Northwestern 
State  University  of  Louisiana.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  remains  were  taken  from  an 
eroded  area  near  the  levee  at  the  site. 
The  Marston  site  is  a  Caddo  I-II  period 
site  and  the  artifacts  collected  at  the  site 
suggest  that  the  site  dates  to  A.D.  1200- 
1500. 

In  1941.  human  remains  representing 
three  individuals  were  recovered  from 
the  Lawton  Cm  site.  Natchitoches 
Parish,  LA,  by  Dr.  Clarence  H.  Webb, 
who  donated  the  remains  to  the 
Louisiana  Division  of  Archaeology.  The 
remains  are  curated  at  the  Williamson 
Museum,  Northwestern  State  University 
of  Louisiana.  No  known  individuals 
were  identified.  The  52  associated 
funerarv  objects  are  47  glass  beads,  3 
Natchitoches  Engraved  bowls,  1  Keno 
Trailed  bottle,  and  1  Emory  Incised- 
Punctated  bowl. 

The  remains  were  taken  from  a  pit  for 
a  cotton  weighing  scales  at  the  site.  The 
cultural  conte.vt  of  the  site  is  described 
below. 

In  the  1940s,  human  remains 
representing  four  individuals  were 
recovered  from  the  Southern  Oil  Mill 
and  Compress  site,  Natchitoches  Parish, 
LA.  by  Dr.  Clarence  H.  Webb,  Michael 
Beckman.  and  Robert  Scott,  who 
donated  the  remains  to  the  Louisiana 
Division  of  Archaeology.  The  remains 
are  curated  at  the  Williamson  Museum, 
Northwestern  State  L'niversity  of 
Louisiana.  No  known  individuals  were 
identified.  The  45  associated  funerarv' 
objects  are  40  glass  beads,  1  Emory 
Punctated-Incised  bowl.  1  plain  (shell- 
tempered)  bowl.  1  brass  bracelet,  1 
fragmentarv  iron  and  bead  bracelet,  and 
1  iron  bracelet. 

These  remains  were  taken  from 
e.xcavations  for  mad  construction.  The 
Lawton  Gin  site  and  the  Southern  Oil 
Mill  and  Compress  site  are  postcontact 
sites,  dating  to  the  1700s.  During 
consultatums.  the  representatives  of  the 
Caddo  Tribe  identified  these  remains  as 
Caddo  and  agreed  that  these  sites 
represent  the  historic  Natchitoches 
tribe.  The  archeological  evidence  from 
these  and  contemporaneous  sites  was 
used  to  define  the  Lawton  Phase  (A.D. 
1714-1800).  which  has  been  culturally 
identified  to  the  Natchitoches 
confederac  y  of  the  Caddo.  Lawton  Phase 
sites  cluster  around  Natchitoches,  LA, 
which  was  established  as  a  French 
trading  post  in  1714   While  other  tribes 
visited  the  area  to  trade,  the  Native 
.•\merican  settlements  were  Caddoan. 
The  archeological  evidence  for  the 
cultural  continuity  between  Lawton 
Phase  sites  and  the  Caddo  Tribe  consists 
primarily  of  ceramic  styles,  vessel 


forms,  and  geographical  locations.  The 
historical  record  includes  documenta^^' 
and  cartographic  materials  describing 
the  Natchitoches  confederacy  of  the 
Caddo  Tribe,  which  lived  along  the  Red 
River  near  Natchitoches,  LA. 

In  the  1930s  or  1940s,  human  remains 
representing  one  individual  were 
excavated  from  the  Belcher  Mound  site 
{16CD13).  Caddo  Parish,  LA.  by  Dr. 
Clarence  H.  Webb,  who  donated  the 
remains  to  the  Louisiana  Division  of 
Archaeology.  The  remaftis  are  curated  at 
the  Williamson  Museum,  Northwestern 
State  University  of  Louisiana.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Between  1936-1954,  312  associated 
funerary  objects  were  excavated  from 
Belcher  Mound  site  by  Dr.  Clarence  H. 
Webb,  who  donated  the  human  remains 
associated  with  these  objects  to  the 
Louisiana  State  University  Museum  of 
Natural  Science.  The  associated 
funerary  objects  were  donated  to  the 
Louisiana  Division  of  Archaeology  and 
are  curated  at  the  Williamson  Museum. 
Northwestern  State  University  of 
Louisiana.  The  312  associated  funerary 
objects  are  1  golden  eagle  skeleton.  2 
animal  tooth  pendants.  61  mussel  shell 
pendants,  3  shell  pendants.  9  shell 
zoomorphic  pendants.  1  eroded 
concretion.  3  antler  projectile  points.  5 
Bassett  points,  1  oval  haramerstone.  1 
deer  ulna  awl,  1  decorated  bone  disk,  1 
bone  earspool.  2  bone  hair  pins,  1  bone 
labret/ear  ornament.  51  conch 
columnella  beads,  6  small  conch  shell 
beads,  25  shell  beads,  3  pearl  beads,  27 
shell  inlays,  2  engraved  conch  cups,  1 
perforated  conch  cup,  15  mussel  shell 
tools,  1  shell  hoe.  1  effigy  vessel.  1  plain 
jar,  1  pottery-  vessel,  24  Belcher 
Engraved  vessels  (7  bottles  and  17 
bowls),  2  Belcher  Engraved  (?)  bottles, 
16  Hodges  Engraved  vessels  (1  bottle,  1 
compound  vessel,  12  bowls,  and  2  jars), 
1  Sanders  Redware  bottle.  1  Wilder 
Engraved  bottle,  6  Avery  Engraved 
bowls,  1  Averv'  Engraved  (redware) 
bowl,  3  Glassell  Engraved  bowls,  3 
Taylor  Engraved  vessels  (2  bowls  and  1 
bottle),  1  Crockett  Curvilinear  Incised 
jar,  5  Foster  Trailed  vessels  (including  4 
jars),  1  Hickory  Engraved  bottle,  1 
Karnak  Brushed-Incised  cup,  1  Kamak 
Brushed  jar.  1  Kamak  vessel.  9  Belcher 
Ridged  vessels  (including  2  jars  and  5 
urns).  7  Cowhide  Stamped  vessels 
(including  3  jars  and  2  urns).  2  Keno 
Trailed  vessels  (including  1  vase),  and 
1  Smithport  Plain  vessel. 

The  golden  eagle  skeleton  was  found 
with  burial  18  at  the  site,  and  was 
transferred  to  the  Williamson  Museum 
in  1981.  During  consultations,  the 
Caddo  stated  that  they  consider  the 
Belcher  Mound  site  a  sacred  site  and. 
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consequently,  consider  these  artifacts 
sacred.  The  golden  eagle  remains  are 
considered  especially  sacred,  and  the 
Caddo  will  treat  them  as  though  they  are 
human  remains.  The  eagle  skeleton  has 
not  been  found  to  be  either  human 
remains  or  sacred  under  the  definitions 
provided  in  NAGPRA,  43  CFR  10.2(d). 
Officials  of  the  Williamson  Museum. 
Northwestern  State  University  of 
Louisiana,  and  the  Louisiana  Division  of 
Archaeology  contacted  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service  regarding 
applicability  of  the  Migratory  Bird 
Treaty  Act,  the  Bald  Eagle  Act,  the 
Golden  Eagle  Act,  and  the  Endangered 
Species  Act.  The  U.S.  Fish  and  Wildlife 
Service  has  determined  that  the 
Louisiana  Division  of  Archaeology  may 
transfer  the  golden  eagle  remains  to  the 
culturally  affiliated  Native  American 
tribe. 

The  Belcher  Mound  site  (A.D.  900- 
1700)  is  one  of  the  best-documented 
Caddo  sites,  and  its  material  culture 
sequence  has  defined  the  Belcher  Phase 
(A.D.  1500-1700).  The  dating  of  the  site 
and  its  contemporaries  has  been 
documented  by  radiocarbon  dates, 
thermoluminescence  dates,  and  ceramic 
seriation.  The  archeological  evidence  for 
the  cultural  continuity  of  Belcher  Phase 
sites  and  the  Caddo  Tribe  includes 
ceramic  styles,  vessel  forms, 
geographical  locations,  architecture,  and 
mortuary  practices. 

In  1935,  16  associated  funerary 
objects  were  excavated  at  Smithport 
Landing,  DeSoto  Parish,  LA,  by  Dr. 
Clarence  H.  Webb,  who  donated  the 
human  remains  associated  with  these 
objects  to  the  Louisiana  State  University 
Museum  of  Natural  Science.  The  16 
associated  funerary  objects  are  1 
sandstone  bead,  2  Hickory  Engraved 
bottles,  1  bone  bead,  4  plain  vessels  (1 
bottle,  1  cup,  and  2  bowls),  1  pottery 
bowl,  1  Punctated  Rim  bowl,  2 
Smithport  Plain  bowls,  1  Wilkinson/ 
Kiam  bowl,  1  toy  pottery  bottle,  1 
engraved  bottle,  and  1  Wilkinson 
Punctated  toy  vessel. 

The  Smithport  Landing  site  is  a 
Caddo  I  period  site.  Artifact  styles 
suggest  an  Alto-Gahagan  Phase  (A.D. 
900-1200)  affiliation  for  this  site. 

In  1939-41,  383  associated  funerary 
objects  were  excavated  at  Gahagan 
Mound,  Red  River  Parish,  LA,  by  Dr. 
Clarence  H.  Webb,  who  donated  the 
human  remains  associated  with  these 
objects  to  the  Louisiana  State  University 
Museum  of  Natural  Science,  and  have 
been  reported  in  a  separate  notice.  The 
383  associated  funerary  objects  are  1 
Hickory  Engraved  bottle,  1  bottle,  1 
ceramic  pipe  stem  fragment,  1 
sandstone  frog  effigy  pipe,  58  Alba 


points,  9  large  Alba  points,  13  Alba  and 
Harrell  points,  3  Hayes  points,  3 
Bayougoula  points,  1  Gahagan  biface,  5 
Gahagan  biface  fragments.  23  Gahagan 
blade  fragments,  8  points,  8  tan  chort 
points,  1  quartz  crystal  mass/flakes,  10 
antler  arrow  points/awls,  1  conjoined 
copper  tubes  (panpipes),  3  copper- 
covered  wood  claw  effigies.  1  copper 
hand  effigy.  1  copper-covered  bono 
earspool,  3  copper-covered  ear 
ornaments,  1  copper  ear  ornament,  1 
copper-covered  wooden  bead.  16  copp(»r 
sheets  or  rolls,  1  decorated  strip  nf 
copper,  3  bone  earplugs.  1  bone  ear 
ornament,  1  ear  ornament,  3  cog  wheel 
shell  ornaments,  1  shell  ornament 
fragment,  10  flat  bone  pins.  1  cruciform 
flat  pin.  2  bone  pins.  17  bone  pin 
fragments,  10  conch  columnella  beads. 
129  marginella  shell  beads,  3  small 
sandstone  hones,  2  white  Catahoula 
sandstone  hones,  1  ferruginous 
sandstone  celt.  1  greenstone  celt,  15 
hammerstones,  1  hematite  mano,  1 
hematite  plummet,  1  hematite  slab,  4 
galena  masses.  1  beaver  incisor,  ar,d  1 
beaver  tooth. 

The  Gahagan  site  is  one  of  the  earliest 
sites  to  be  identified  as  part  of  the  hmg 
Caddoan  cult\iral  sequence  in 
northwestern  Louisiana.  It  is  the  tvpe 
site  for  the  Caddo  I  Alto-Gahagan  Phase. 
which  dates  to  A.D,  900-1200 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from 
unknown  location(s)  in  Caddo  Parish, 
LA,  by  Dr.  Clarence  H.  Webb,  who 
donated  the  remains  to  the  Louisiana 
Division  of  Archaeology,  The 
fragmentary  condition  of  the  remains 
and  the  lack  of  documentation  make  it 
impossible  to  determine  the  number  of 
individuals.  The  remains  are  curated  at 
the  Williamson  Museum,  Northwestern 
State  University  of  Louisiana  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present, 

Based  on  the  above-mentioned 
information,  officials  of  the  Williamson 
Museum,  Northwestern  State  University 
of  Louisiana,  and  the  Louisiana  Division 
of  Archaeology  have  determined  that, 
pursuant  to  43  CFR  10,2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
11  individuals  of  Native  American 
ancestry.  Officials  of  the  Williamson 
Museum,  Northwestern  State  University 
of  Louisiana,  and  the  Louisiana  Division 
of  Archaeology  also  have  determined 
that,  pursuant  to  43  CFR  10,2(d)(2l,  the 
808  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Williamson  Museum,  Northwestern 


State  University  of  Louisiana  and  the 
Louisiana  Division  nf  ,^r(.hde(llog^  have 
determined  that,  pursuant  to  4,i  ('PR 
10, 2(e),  there  is  a  relationship  of  shared 
group  identity  that  (  an  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Caddo  Indian  Tribe  of 
Oklahoma 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Inciian  Tribe  of  Oklahoma 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerar\'  objects  should 
contact  Dr.  Pete  (ir>Yi'r\    Pir'-ctor, 
Williamson  Museum,  Northwestern 
,State  I 'Diversity  of  Louisiana, 
Natchitoches,  LA  71497.  telephone 
(318)  .157-8170.  or  Dr  Tom  Eubanks, 
Louisiana  Division  of  Archaeology,  P.O. 
Box  44  24  7  Baton  Rouge.  LA  70804. 
telephone  (504)  ,^42-8170.  before 
November  5,  2001   Repatriation  of  the 
human  remains  and  associated  funerar)' 
obiects  to  the  Caddo  Indian  Tribe  of 
Oklahoma  mav  be^in  after  that  date  if 
no  additional  claimants  come  forward. 

Dated   lune  19,2001 
lohn  Robbins, 

Assistant  Dire<tor.  Cultural  Resources 
Stewardship  and  Partnerships. 
iFR  Dof    01-24930  Filed  10-3-01;  8:45  ami 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Natk>nal  Park  Service 

Notice  of  Intent  to  Repatriate  Guttural 
Items  In  tt>e  Possession  of  the 
Williamson  Museum,  Nortfiwestern 
State  University  of  Louisiana. 
NatchHoches,  LA 

AGENCY:  National  Pui^  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Art,  43  CFR  10,10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Williamson 
Museum,  .Northwestern  .State  University 
of  Louisiana,  Natchitoches,  LA,  that 
meet  the  definition  of  "unassociated 
funerarv  objects    under  Sei  tion  2  of  the 
Act 

This  notice  is  published  as  part  of  the 
National  Park  Senice''^  administrative 
responsibilities  under  N.^(.I'R.^,  43  CFR 
10  2  (c)  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
mu.seum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  .Service  is  not 
responsible  for  the  determinations 
within  this  notice 
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The  ten  objects  from  the  U.S.  Fish 
Hatchen,'  site.  Natchitoches  Parish.  LA. 
are  glass  beads 

These  objects  were  removed  in  the 
1930s,  by  George  Williamson,  a 
professor  at  Northwestern  State 
University  of  Louisiana,  during 
construction  of  the  fish  hatchen'. 

Museum  records  indicate  that  these 
beads  were  removed  from  a  grave:  no 
remains  from  the  grave  are  held  in  thf' 
museum  Glass  beads  date  to  the 
postcontact  period  (post-A.D.  1540) 
when  this  area  was  occupied  b\  the 
Caddo  Tribe 

Based  on  the  above-mentioned 
information,  officials  of  the  Williamson 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  !d){2)(ii)  thesf 
10  cultural  items  are  reasonablv 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believod.  bv  .a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturalh 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Dr  Pete 
Gregory,  Director.  Williamson  Museum. 
Northwestern  State  L'ni\ersitv  of 
Louisiana.  Natchitoches.  LA  71497. 
telephone  (318)  357-8170.  before 
November  5.  2001    Repatriation  of  these 
unassociated  funerar\-  objects  to  the 
Caddo  Indian  Tribe  of  Oklahoma  mav 
begin  after  that  date  if  no  additional 
claimants  come  forward 

Dated    lur,f  2B   .'001  i 

John  Robbins.  ' 

.4.ss;sffjn/  Dm'rtor.  Cultural  Resources 
Stenard'ihip  and  Partnerships. 
[FR  r)o(    01-24<Vi=>  Filed  lU-3-01;  8:4.5  am] 

BtLLMG  COOe  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Reclamation 


I 


Glen  Canyon  0am  Adaptive 
Management  Work  Group  (AMWG), 
arKl  Glen  Canyon  Technical  Work 
Group  (TWG);  Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation. 
Interior 

ACnON:  Cancellation  of  meeting;  Notice 
of  public  meeting. 


SUMMARY:  The  Bureau  of  Reclamation  is 
cancelling  the  Adaptive  Management 
Work  Group  Meeting  scheduled  for 
September  24-25.  2001    in  Phoenix. 
Arizona,  in  lieu  of  the  tragic  events  of 


September  11.  2001.  and  a  subsequent 
Government  directive  to  curtail  travel 
unless  mission  critical.  The  meeting 
will  be  rescheduled  for  [anuarv  2002 
and  will  be  noticed  in  the  Federal 
Register  when  arrangements  have  been 
niatlf' 

DATES  AND  LOCATION:  The  Glen  Canyon 
Dam  Technical  Work  Group  will 
conduct  the  following  public  meeting: 

Phoenix.  Arizona — November  13-14. 
2001.  The  meeting  will  begin  at  9:30 
am  and  conclude  at  5  p.m.  on  the  first 
day  and  begin  at  fi  am.  and  conclude  at 
12  noon  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian 
Affairs — Western  Regional  Office.  2 
.■\rizona  Center,  Conference  Rooms  A 
and  B  (12th  Floor).  400  North  5th  Street. 
Phoenix.  Arizona. 

.•\genda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  following:  AMP 
2003  Budget.  Information  Needs. 
Protocol  Evaluation  Panel  (PEP) 
recommendations.  CiCMRC  long-term 
monitoring  plans,  native  fish  recoverv 
goals,  reconsultation  on  Kanab 
ambersnail.  basin  hvdrologv. 
environmental  <  ompliance,  and  other 
ddmiiiistratue  and  restjurce  issues 
pertaining  to  the  AMP. 

Agenda  items  mav  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation  website  under 
Environmental  Programs  at:  http:// 
ix-wviMc  usbr  oQv  Time  will  be  allowed 
on  each  agenda  for  any  individual  or 
organization  wishing  to  make  formal 
oral  comments  (limited  to  10  minutes) 
at  the  meetings. 

ADDRESSES:  To  allow  full  consideration 
of  information  hv  the  AMWG  and  TWG 
members,  written  notice  must  be 
provided  til  Randal!  Peterson.  Bureau  of 
Reclamation.  Cpper  (Colorado  Regional 
Office.  125  South  State  Street,  Room 
6107.  Salt  LakeCitv.  Utah  84138-1147; 
telephone  (801)  524-3758;  fa-xogram 
(801)  524-3858;  E-mail  at 
rpeterson<&uc.ushr  ijnv  a\  least  FI\^  (5) 
days  prior  to  the  meeting  Any  written 
comments  received  will  be  provided  to 
the  AMWG  and  TWG  members  at  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Peterson,  telephrme  (801)  524- 
375H;  faxogram  (801)  524-3858; 
rpeterson^uc.  usbr.gov. 

Dated:  September  17.  2001. 
Rick  L.  Gold. 

Hefiional  Dirnctor. 

|FK  Do(    01-24'i:i8  Filed  io-;i-01:  8:4,5  am] 

BtLUNC  COOE  431(M«N-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-«97  (Final)] 
Pure  Magnesium  From  Russia 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 


SUMMARY:  On  September  27,  2001.  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  final  determination  of  sales  at 
less  than  fair  value  in  connection  with 
the  subject  investigation  (FR  66  49347). 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a)),  the  antidumping 
investigation  concerning  pure 
magnesium  from  Russia  (investigation 
No.  731-TA-897  (Final))  is  terminated. 
EFFECTIVE  DATE:  September  27.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW  . 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobilitv 
impairments  who  will  need  special 
assistance  in  gaining  ac  cess  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  ser\-er  [http:// 
w-M-W'. usi7c.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
(Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  investigation  is  being 
terminated  under  authorit\-  of  title  VH  of  tht' 
TariH  .■\(.t  ot  I9;i0:  this  notii  e  is  puhHshed 
pursuant  to  section  201.  H)  of  the 
Commissions  niles  (19  CFR  2011()|. 

Issued:  October  1.  2001. 

B\  order  of  the  Commission. 
Donna  R.  Koehnke. 
.S\'(  re/on . 

|FK  Doc.  01-24941  File<i  tO-.1^)l:  8:4.5  am] 
BILUNG  CODE  7020-U-P 


INTERNATIONAL  TRADE 
COMMISSION 

Probable  Effect  of  Certain 
Modifications  to  ttie  North  American 
Free  Trade  Agreement  Rules  of  Origin 
(Phase  2) 

agency:  United  States  International 
Trade  Commission. 
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ACTION:  Request  for  written  submissions. 

EFFECTIVE  DATE:  September  28.  2001. 
SUMMARY:  The  Commission  received  a 
request  from  the  United  States  Trade 
Representative  (USTR)  on  S^tembei 
28.  2001,  to  provide  advice  on  the 
probable  effect  on  U.S.  trade  under  the 
North  American  Free  Trade  Agreement 
(NAFTA),  total  I'.S.  trade,  and  cm 
domestic  producers  of  certain 
modifications  to  the  rules  of  ongm  in 
NAFTA  Annexes  401  and  403,  The 
USTR  request  states  that  most  of  these 
modifications  are  technical  changes  that 
will  conform  the  NAFTA  rules  of  origin 
to  correspondmg  changes  in  the  HTS 
due  tu  revisions  in  Harmonized  System 
nomenclature  that  are  scheduled  to  take 
effect  on  January  1.  2002. 
FOR  FURTHER  INFORMATION:  Information 
mav  be  obtained  from  David  Lundv. 
Office  of  Industries  (202-205-3439,  or 
lundy@usitc.gov);  and  on  legal  aspects, 
from  William  Gearhart,  Office  of  the 
General  Counsel  (202-205-3091)  The 
media  should  contact  Margaret 
O'Laughlin.  Office  of  Public  Affairs 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  (202-20,5- 
1810).  General  mformation  concerning 
the  Commission  may  also  be  obtained 
by  accfvssing  its  Internet  servpr  [bttpJ/ 
\\'\\w.u'^\tc.gov).  Thr  public  record  tor 
this  investigation  may  be  viewed  on  tht' 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets  usitc  gov/ 
eol/puhlir.  Advice  on  a  previous  set  of 
modifications  (Phase  1)  was  provided  to 
the  USTR  on  September  14.  2001  and  a 
public  version  of  this  report  is  available 
on  the  Commission's  Internet  server. 

Background 

According  to  the  USTR's  letter.  U.S. 
negotiators  have  recently  reached 
agreement  in  principle  with 
representatives  of  the  governments  of 
Canada  and  Mexico  on  proposed 
modifications  to  Annex  401  of  the 
NAFTA.  Chapter  4  and  Annexes  401 
and  403  of  the  NAFTA  contain  the  rules 
of  origin  for  application  of  the  tariff 
provisions  of  the  NAFTA  to  trade  in 
goods.  Section  202(q)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (the  Act)  authorizes 
the  President,  subject  to  the 
consultation  and  layover  requirements 
of  section  103  of  the  Act,  to  proclaim 
such  modifications  to  the  rules  as  may 
from  time  to  time  be  agreed  to  by  the 
NAFTA  countries.  One  of  the 
requirements  set  out  in  section  103  of 
the  Act  is  that  the  President  obtain 
advice  from  the  United  States 
International  Trade  Commission. 


The  USTR  requested  that  the 
Commission  provide  advice  on  the 
probable  effect  on  U.S.  trade  under 
NAFTA,  total  U.S.  trade,  and  on 
domestic  producers  of  tht^  affected 
articles  as  a  result  of  311  proposed 
modifications  to  the  ruUvs  of  origin  in 
NAFTA  Annexes  401  and  403  A  list  of 
the  proposed  modifications  is  availahlf 
from  the  Office  of  the  Secretary  to  the 
Commission  or  by  accessing  the 
electronic  version  of  this  notice  at  the 
Commission's  Internet  site  (http:// 
u-i\-iy.usitc.gnv)  The  current  US.  nil"« 
of  origin  can  be  found  in  general  nott^ 
12  of  the  2001  U.S.  Harmonized  Tariff 
Schedule  (set^  "General  Notes"  link. 
http://datawch.uf.iti  gov/ srnpta/tanff J 
toc.htmf). 

The  USTR  request  states  that  most  of 
the  modifications  are  technu  al  changes 
that  will  conform  the  NAFTA  rules  of 
origin  to  corresponding  changes  in  the 
HTS  due  to  revisions  in  Harmoni/.tni 
Svstem  nomenclature  that  are  scheduled 
to  take  effect  on  )anuar\  1.  2002 

As  requested,  the  Commission  will 
forward  its  advice  to  the  USTR  b\ 
October  24.  2001.  and  will  n-lease  a 
public  version  of  its  advice  as  soon  as 
possible  thereafter 

Written  Submission.s 

No  public  hearing  is  being  scheduled 
in  connet:tion  with  preparing  this 
ad\if e  However,  interested  parties  are 
invited  to  submit  written  statements 
(original  and  14  copies)  cone  erning  ,inv 
economic  effects  of  the  modifications 
Commercial  or  financial  information 
that  a  submitter  desires  the  Comniission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper. 
each  clearly  marked  "Confidential 
Business  Information"  at  the  top  .Ml 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  section  *}  201 .6  of  the 
Commission's  Rules  of  Practicf'  and 
Procedure  {\9  CFR  201  6).  Al!  written 
submissions,  except  for  confidential 
business  information,  will  he  made 
available  in  the  Office  of  the  Secretarv 
■  to  the  Commission  for  inspection  hv 
interested  parties  To  be  ensured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  must  be 
received  no  later  than  the  close  of 
business  on  October  18.  2001.  Al! 
submissions  should  be  addressed  to  the 
Secretary.  United  States  International 
Trade  Commission.  500  E  Street  S\V  . 
Washington,  DC  20436.  Persons  with 
mobility  impairments  who  will  need 
special  assistance  in  gaining  access  to 


the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000 

Issued:  Octotwr  1.  2001. 

By  order  of  the  Commission. 
Donna  R.  Knchnkp. 
Secretary 
jFR  Doc.  01-24929  Filed  10-3-01;  8:45  am) 

BILU^»G  COO£  TO2O-0J  P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  ot  Consent  Deere* 
Under  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act 
(CERCLA) 

Under  section  122(d)(2)  of  CERCLA, 
42  U.S.C.  9622(d)(2),  and  28  CFR  50.7. 
notice  is  hereby  given  that  on 
September  14.  2001,  a  proposed  Consent 
Decree  in  United  States  v.  A-1  Auto 
Service,  Inc..  Civil  Action  No. 
3:01CV1567(AHN).  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut. 

In  this  action,  the  United  States 
sought  re(  ii\ rr\    if  over  SI. 6  miUion 
costs  incurred  h\  the  United  States 
Environmental  Protection  Agency  in 
conducting  a  soil  cleanup  removal 
action  at  the  National  Oil  .Service 
Superfund  Site  in  West  Haven, 
Connecticut  The  United  States  filed  its 
complaint  pursuajit  to  section  107(a)  of 
the  Oimprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (•CERCL.^  ").  42  U.S.C.  9607(a). 
■"(Hiking  rec:overv  of  over  $1 .6  million. 
The  complaint  named  over  400 
defendants  which  disposed  of  waste  oil 
at  the  Site  The  proposed  Consent 
Deiree  resolxes  the  United  States'  cost 
re(  ()\»T\  claim.--  ,ik;Hinst  all  of  those 
defendants   Under  the  proposed  Decree. 
the  settling  defendants  collectively 
agree  to  pav  over  $810,000  in  partial 
reimbursement  of  the  United  States' 
response  costs.  The  proposed  Consent 
Decree  also  contains  a  settlement  with 
two  federal  agencies,  the  United  States 
("oast  Guard  and  the  United  States 
Postal  Senice  Under  the  proposed 
Consent  Decree,  these  two  settling 
federal  agencies  agree  to  pay  a  total  of 
S988  5b 

The  Department  of  lustice  wi!'  receive 
for  a  period  of  thirtv  (3)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  PC)  Box  ~(ill,  I    S 
Department  of  lustic.e.  Washing;!' ^r   HC 
20044-7hl  1    and  should  refer  tu  Lulled 
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States  V.  A-1  Auto  Sen,-ice.  Inc.  D.J  Rcf 
90-11-3-07333. 

The  proposed  Consent  Decree  mav  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Connecticut  Financial 
Center.  New  Haven.  CT.  and  at  U.S  EPA 
Region  1,  One  Congress  Street.  Boston, 
MA 

A  copy  of  the  proposed  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library.  P.O 
Box  7611.  U.S  Department  of  Justice. 
Washington.  DC  20044-7611   For  a  copy 
of  the  proposed  Consent  Decree  without 
the  signature  pages  and  attachments, 
please  enclose  a  check  in  the  amount  nf 
five  dollars  (S5  00)  (25  cents  per  page 
reproduction  cost)  pavable  to  the 
Consent  Decree  Library  For  a  ropv  of 
the  Decree  with  all  signature  pages  and 
attachments,  please  enclose  a  check  in 
the  amount  of  one  hundred  and  twelve 
dollars  and  25  cents  (Si  12.25)  payable 
to  the  Consent  Decree  Library. 

Catherine  R.  McCabe. 

Df'put\  C.hwf,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resoarces 
Division 

iPR  D()(    ()1-J4"M0  Filed  10-3-01;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7  notice  is  hereb\ 
given  that  a  proposed  consent  decree  m 
United  States  v  Caribbean  Airport 
Facilities.  Inc.  and  Anthnnv  Tirri.  Civil 
Action  No.  01-2178  (lAG)  (DPR  ).  was 
lodged  with  the  U'nited  States  Court  for 
the  District  of  Pu»>rto  Rico  on  September 
5.  2001   This  proposed  (Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Claribbean  Airport 
Facilities.  Inc.  and  Anthonv  Tirri. 
pursuant  to  the  Clean  Water  Act.  33 
use.  1311  and  1344.  to  obtain 
injunctive  relief  from  and  impose  civil 
penalties  against  the  Defendants  for  the 
unauthorized  discharge  ot  pollutants 
into  waters  of  the  L'nited  States  in  the 
Municipality  of  Carolina.  Puerto  Rico, 
and  for  noncompliance  with  the 
conditions  and  limitatmnN  of  twi- 
permits  issued  by  the  I  'nitdl  ,>t,jt>'s 
Armv  Corps  of  Engineers  under  i  ] 
U.S.C.  1344(a). 

The  proposed  Consent  Decree,  among 
fither  things.  ( 1 )  enimns  the  D>'fendants 
from  taking  any  actions  that  would 
discharge  dredge  or  fill  material  into 
waters  of  the  United  States  except  in 
compliance  with  a  permit  issued 
pursuant  tu  i.i  ['  S.V..  1344.  (2)  provides 
for  mitigation  fur  th*»  environmental 


harm  caused  bv  Defendants"  past 
discharges,  and  (.<)  requires  the 
Defendants  to  [)av  civil  penalties  in  the 
amount  of  S300.000. 

The  Department  of  Justice  will  accept 
written  (  omments  relating  lo  this 
proposed  (Consent  Decree  for  thirtv  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Scott  Jordan.  Senior  Attornev, 
Envinmmenta!  Defense  Section.  U.S. 
Department  of  justice,  P.O.  Box  23986. 
Washington.  DC.  20026-3986.  All 
comments  must  refer  tn  L'nited  States  v. 
Caribbean  Airport  Facilities.  Inc.  and 
.■\nthciny  Tirn.  Department  of  Justice 
Reference  .No.  90-5-1-1-05837. 

The  proposed  Consent  Decree  is  on 
file  at  the  Clerk's  Office.  United  States 
District  Court  for  the  District  of  Puerto 
Rico  at  Frederic  r)  Degetau  Federal 
Building.  150  Carlos  (Ihardon  Avenue, 
Hato  Key.  Puerto  Rico  00918.  and  may 
be  examined  there  to  the  extent  allowed 
by  the  rules  of  the  Clerk's  Office.  In 
addition,  the  proposed  Consent  Decree 
may  be  viewed  on  the  World  Wide  Web 
at  http://wwH\usdoj.gov/enrd/ 
ltopics.htm. 

Mary  F.  Edgar, 

Assistant  Chwf.  Environmental  Defense 
Section.  Environment  &■  Satural  Resources 
Division. 

|FR  Doc.  01-24792  Filed  10-3-01;  H:4.5  ami 
BILLING  CODt  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  propost-d  consent  de(.:ree  in 
L'nited  States  v   Kenneth  McDonald  and 
.\'icholas  Menegatos.  C.A.  No.  3:CV-01- 
0510,  was  lodged  on  September  11. 
2001.  with  the  L'nited  States  District 
("nurt  for  the  Middle  District  of 
Pennsylvania.  The  c;onsent  decree 
resolves  the  United  States'  claims 
against  Defendant  Nicholas  Menegatos 
for  violations  of  the  Clean  Air  Act,  42 
U.S.C.  7401-7671q.  and  the  .National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos  ("asbestos 
NESHAP"),  40  CFR  part  hi.  with  respect 
to  the  partial  demoliti(jn  of  a  facility, 
located  in  Tannersville.  Pennsylvania. 

Under  the  consent  decree.  Defendant 
Menegatos.  based  upon  his  abilitv-to- 
pav,  has  agreed  to  pay  a  civil  penalty  in 
the  amount  of  S2700  and  has  agreed  to 
take  a  training  course  that  will 
familiarize  him  with  the  Clean  Air  Act 
and  the  asbestos  NESHAP  regulations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirtv  (30)  days 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  NaturaU^esources  Division, 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  L'nited  States 
V,  Kenneth  McDonald  and  .\icholas 
Menegatos.  C.A.  No.  3:CV-01-0510.  DOJ 
Reference  No.  90-5-2-1-2217. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  228  Walnut  Street. 
Harrisburg.  Pennsylvania  17108;  and  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library.  P.O.  Box  7611.  Washington.  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  S5.75  (.25  cents 
per  page  production  costs),  payable  to 
the  Consent  Decree  Library. 

Robert  D.  Brook. 

.■\ssif-lanl  Chief.  Envirunnirntal  Enlorcement 
Section.  Environment  and  Xatural  Resources 
Division. 

|KR  Doc.  01-24791  Filed  lO-.l-Ol.  8:4.^)  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Interchangeable  Virtual 
Instruments  Foundation,  Inc. 

Notice  is  hereby  given  that,  on  August 
20.  2001.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U  S.C.  4301 
et  seq.  ("the  Act ').  Interchangeable 
Virtual  Instruments  Foundation.  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Flextronics  International. 
Karlkrona.  Blekinge  Lan.  Sweden;  and 
Emergent  Information  Technologies. 
Colorado  Springs.  CO  have  been  added 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
cither  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
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interchangeable  Virtual  Instruments 
Foundation.  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  29.  2001.  Interchangeable 
Virtual  Instruments  Foundation.  Inc 
filed  its  original  notification  pursuant  to 
section  6{a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  July  30.  2001  (66  FR 
39336). 

Constance  K.  Robin.son. 

!)mi  tor  of  Opfration^.  Antitrust  Division 
[FR  1)C(     01-2479,<  Fllfii  ll)-:-!-01;  845  HiTli 
BILUNG  CODE  441(>-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Salutation  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on  August 
24.  2001.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
ct  seq.  ("the  Act").  Salutation 
Consortium.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attornev  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  e.xtending 
the  Acts  provisions  limiting  the 
recover^'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specificallv.  Tobias  Maslak.  Frauenau, 
Bavaria.  Germany;  Fietro  Magnanini. 
Lucrezia.  Italy;  and  Danicla  Elena 
Popescu.  Oradea,  Bihor.  Romania  have 
been  added  as  parties  to  this  venture. 
Also  Fujitsu  Limited.  Inagi-shi.  Tokyo, 
lapan;  Mburst.  Inc.  (formerly  known  as 
MicroBurst.  Inc.).  Rockviile.  MD. 
Toshiba  Tec  Corporation.  Minato-ku. 
Tf)kyo.  lapan;  and  USA  Technologies. 
Inc..  Wavne,  PA  have  been  dropped  as 
parties  to  this  venture 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Salutation 
Consortium.  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership 

On  March  30.  1995.  Salutation 
Consortium.  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  lune  27.  1995  (60  FR  33233). 


The  last  notification  was  filed  with 
the  Department  on  May  23.  2001   A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  lulv  5.  2001  (66  FR  35459) 

Constance  K.  Robinson. 

Ihrfi  tor  of  i  ^pcnitions.  Antitrust  Division. 
IFR  [>«  ,  ()1-247'M  f  ilt-ii  lU-.i-Ol.  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request       — 

September  Z7  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordanf:e  with  the  Paperwork 
Reduction  Act  of  1995  (Pub  I.    104-13, 
44  U.S.C.  Chapter  35)  A  copv  of  this 
ICR.  with  applicable  supporting 
documentation.  ma\  be  obtained  by 
calling  the  Department  of  Labor  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Dnrriniidol.gnv 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
.•\ttn:  Stuart  Shapiro.  OMB  Desk  Offu  cr 
for  OSHA.  Office  of  Management  ami 
Budget.  Room  10235  Washington.  DC 
20503  ((202)  395-7316).  withm  30  davs 
from  the  date  of  this  publication  in  the 
Federal  Register 

The  OMB  is  partic  iilrfrlv  interested  in 
comments  which 

•  Evaluate  v\hether  the  proposed 
collection  of  informaticm  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  inc  luding 
whether  the  information  wiil  )i.(\  >• 
practical  utility; 

•  E\aluate  the  ac;i  urac  \  ni  th>- 
agency's  estimate  of  the  burden  'if  the 
proposed  collection  of  inforniatmn, 
including  the  validitv  of  the 
niethodolog\  and  assumptions  used; 

•  Enhaiic:e  the  tjuality.  utility,  and 
clarifv  of  the  information  to  be 
collec'ted:  and 

•  Minimize  the  burden    if  the 
collection  of  information  on  those  who 
are  to  respond.  inc:luding  through  the 
use  of  appropriate^  automated 
elec;tronic,  merhanic;al.  cjr  othei 
technologic  al  collection  tec;hniques  or 
other  fonns  of  information  ten  hnologv 
eg.,  permitting  electronic  ■-uhInls'^lon 
responses 

Agencv:  Occupational  Safety  and 
Health  Administration  (OSHA). 


Type  of  Review    Kxtensun  nf  a 
c  urrentlv  apprcncci  c  (41e(  tion 

Title  Notice  of  .alleged  .S.ifetv  ,ind 
Health  Hazards  OSHA-7  Form. 

OMB  Sumher   1  2 1  8-0064. 

Affected  Puliiu    Individuals  or 
households 

Type  of  Response:  Reporting. 

Frequency  On  occasion. 

Number  of  Respondents:  55,132. 

Number  of  Annual  Responses:  55.132. 

Estimated  Time  Per  Response:  Varies 
from  15-25  minutes. 

Tofay  Burden  Hours:  14,767. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S&82. 

Description:  The  Occupational  Safety 
and  Health  Act.  Section  8(f)(1)  and  29 
CFR  1903.11(a)  and  (c)  authorizes 
emplo\ees  or  representative  of 
employees  to  report  an  alleged  violation 
of  .i  ^,lfetv  and  health  standard  to 
(Wti,\  The  OSHA-7  Form  is  one 
i;..  .  hii.    .Hi  fir  reporting  alleged 
\  loiaii.in^    I  he  Form  also  provides  an 
employer  with  notice  of  the  complaint. 
The  information  is  used  by  OSHA  to 
evaluate  the  alleged  hazards  to 
determine  if  reasonable  grounds  exist  to 
conduct  an  inspection  of  the  workplace, 

Ira  L.  Mills. 

Departmental  Clearance  Officer 
FR  Doc  01-24829  Filed  10-3-01;  8:45  ami 

BILLIt»G  CODE  4510  ?6-ll 


f 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-38.839  and  NAFTA-4547] 

ASARCO,  Inc..  East  Helena  Plant  East 
Helena.  MT;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

Bv  appiii  itmn  of  May  31.  2001.  the 
compan\  re(jurvted  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA) 
under  petition  TA-VV-38.839.  and 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
\ AH  A    :  AA)  under  petition  NAFTA- 
4  54  7  Tlie  denial  notices  applicable  to 
workers  of  ASARCO  Inc..  F^st  Helena 
Plant,  East  Helena,  Montana,  were 
signed  on  April  17.  2001.  and  published 
in  the  Federal  Register  on  May  3,  2001 
(66FK  .'JJhj,, 
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Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
tlie  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered,  or 

(3)  If  in  the  opinion  of  the  Certif\  ing 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  uf  the 
decision. 

The  T^^^^  petition,  filed  on  behalf  of 
workers  at  ASARCO  Inc  .  East  Helena 
Plant,  East  Helena,  Montana,  producing 
lead  bullion  ( primary-  product  produced 
at  the  plant),  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firms  customers.  The  subjf>ct 
plant  customers  are  located  outside  the 
United  States  and  therefore  the 
company  can  not  be  impacted  bv 
customers  purchasing  imported  lead 
bullion.  The  subject  firm  did  not  import 
lead  bullion  during  the  relevant  period 

The  NAFTA-TAA  petition  for  the 
same  worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act.  as 
amended,  were  not  met  A  survey  was 
not  conducted  due  to  the  conditions 
depicted  in  the  previous  paragraph  Thf 
subject  firm  did  not  import  lead  bullion, 
nor  was  production  of  lead  bullion 
shifted  form  the  workers'  firm  to  Mexico 
or  Canada. 

The  petitioner  alleges  that  other 
ASARCO  Incorporated  locations  have 
been  certified  for  Worker  Adjustment 
Assistance  and  NAFTA-Transitional 
Adjustment  Assistance  The 
certifications  were  based  on  different 
principle  products,  with  a  different 
customer  base  than  the  subject  plants' 
customer  base  The  work  pprfornu'd  at 
the  subject  plant  is  not  v^rticalh 
integrated  into  any  of  those  products 
during  the  relevant  period  and  therefnrp 
can  not  be  associated  with  an\  of  those 
certifications  Although  the  sub|ect 
plant  produced  lead  bullion  for  a 
certified  facility,  producing  refined  lf>ad. 
ASARCO's  Omaha,  Nebraska  (TA-VV- 
35.300  and  NAFTA-02752)  those 
certifications  expired  on  Mav  31,  1998. 
Therefore,  the  subject  plant  can  not  be 
considered  vertically  integrated,  due  to 
the  time  frame  of  that  certification  not 
being  within  under  the  relevant  tini*^ 
frame. 


The  petitioner  also  alleges  that  the 
plant  was  impacted  by  depressed  lead 
prices  and  events  in  international 
markets.  Price  and  events  in 
international  markets  are  not  factors 
which  pertain  to  the  'contributed 
importantly"  criteria. 

The  Department,  when  determining 
import  impact  for  a  worker  group,  does 
consider  import  statistics  for  products 
similar  to  what  the  subject  plant 
produces.  U.S.  import  statistics  for 
refined  lead  are  available,  however 
these  statistics  are  not  equivalent  to  the 
product  (lead  bulli(jn — an  intermediate 
product)  the  subject  plant  produced. 
Therefore,  those  statistics  are  not 
reflective  of  the  plant's  product.  While 
U.S.  imprjrt  data  are  helpful  in 
identifying  trends  in  imports  of  specific 
products,  in  most  cases,  the  Department 
relies  on  a  survey  of  the  ma)or  declining 
customers  of  the  subject  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  (jr 
misinterpretation  of  the  law  or  of  the 
facts  which  %vould  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington.  D.C..  this  18th  day 

of  September.  2001, 

Edward  A.  Tomchick, 

Diwrtor.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Do<    ni-24822  Filed  10-3-01:  8:45  am| 

BILLING  CODE  4Sia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  ot  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordaiK r  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  work^'rs  (TA-W)  issued 
during  the  period  of  September,  2001 . 

In  order  for  an  affirmative 
dt'termination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  he  met. 

!  1 1  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,185;  Cemex  Kosmos  Cement 

Co..  Pittsburgh  Plant.  Pittsburgh.  PA 
TA-W-39.015:  Wheeling  Pittsburgh 

Steel  Corp.,  Wheeling.  ^V  And 

Operating  at  the  Following 

Locations  A:  Beech  Bottom,  W\'.  B; 

Allenport,  PA.  C:  Steubenville.  OH. 

D:  Martins  Ferrw  OH.  E;  York\'iHe, 

OH 
TA-W-39,769:  Paxar  Corp..  Paxar  Label 

Group  Woven  Division,  Canton,  NC 
TA-W-39,499:  Tescom  Corp.,  High 

Puritv  Controls  Division,  Elk  River. 

MN  ' 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the  . 
firm. 

TA-W-39.444;  Bercnfield  Containers. 

Ltd.  Masurv.  OH 
TA-W-38.851;Norgen.  Inc..  Mt 

Clemens,  MI 
TA-W-39,651:  Cranston  Print  Works. 

Webster,  MA 
TA-W-39,889:  Wisne  Automation  and 

Engineering  Co.,  Novi.  MI 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-39,946;  Vallev  Machining  Co.. 

Rock  Valley,  lA ' 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-39,653:  Covington  Industries, 

Inc.,  New  York.  NY 
TA-W-39,776:  River  Parishes  Oil  Co.. 

Inc.,  Norco,  L4 

Affinnative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
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name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-\V-39,203;  Lobelson  and  McCabe. 

Inc..  Chapel  Hill.  TN:  April  24. 

2000 
TA-W-39.727:  Malbon.  Inc..  Hiram.  GA: 

luh  16.  2000. 
TA-W-39.680:  Great  Lakes  Stitcben: 

Manistee.  MI:  Julv  10.  2000. 
TA-\V-39.654:  Wilcox  Forging  Co.. 

Mechanicsburg.  PA:  luly  1.  2000. 
TA-W-39.825:  Area  Tool  and 

Manufacturing.  Meadville.  PA: 

August  3.  2000. 
TA-W-39.135.  Brooke  Glass  Co..  Inc.. 

Wellsburg.  VVl'.  April  9.  2000. 
TA-W-39.690:  Atlas  Bag.  Houston.  TX: 

lulv  3.  2000. 
TA-W-39.900:  Bonifav  Manufacturing. 

Inc..  Bonifav.  FL:' August  10.  2000. 
TA-W-39.583:  Visteon  Systems  LLC. 

Connersville.  IN:  June  21.  2000. 
TA-W-39.809:  KMA  Manufacturing. 

Inc..  Livingston.  T\':  ]uly  24.  2000. 
TA-W-39.691:  Meadowbrook  Co.. 

Division  ofT.L.  Diamond  and  Co.. 

Spelter.  Ml';  fuly  12.  2000. 
TA-W-39.309:  Supreme  Laundn-  and 

Reed  Manufacturing  Co  .  a/k/a  D 

and  G  Investment  Co..  El  Paso.  TX: 

July  8.  2000. 
Also,  pursuant  to  Title  \^  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 


contributed  importantly  to  such 
workers'  separations  or  thrfat  (if 
separation  and  to  the  declino  in  sales  or 
production  of  such  firm  nr  suhdivisidn; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  sur.h  v\  orkers'  firm  nr 
subdivision  to  Mexico  or  Canada  nf 
articles  like  or  directly  compefiti\e  u  itii 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  follnwinj^  i  a'-es  the 
investigation  revealed  that  (  ntena  (J) 
and  (4)  were  not  met  iinprirts  from 
Canada  or  Mexico  did  not  contribute 
importantlv  to  workers'  separations 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
\'AFTA-TAA-('507.5 :  Wilcox  Forging 

Co  .  Mpc  hanicsburg,  PA 
\'AFTA-TAA-05184:  Wisne 

Automation  and  Engineerinc  \'ovi. 

.MI 
\AFTA-TAA-()4810.  Uibclson  and 

McCabe.  Inc  .  Chapel  Hill.  TV 
.\AFTA-TAA^51 7.5.  Paxar  Corp.. 

Paxar  Label  Group — Woven 

Division.  Canton.  .VC 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  (if  1 974 
NAFTA-TAA-€5208:  Dun  lap  Sales, 

Inc  .  Hopkinsville.  KY 
\AFTA-  TAA-0.5 1 66:  T\'T  Logistics 

North  Amenca.  Bloomington.  l\ 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05178:  Timglev  Huhbcr 

Corp..  South  Plainfield.  NJ  July  27. 

2000 
NAFTA-  TAA-()5299:  Meadowbrook  Co.. 

Division  of  T  L  Diamond  and  Co., 

Spelter.  W\    fulv  12.  2000 
NAFTA-TAA-05169:  A.O  Smith  Corp  . 

Electrical  Products  Co  .  Chvosso.  Ml 

August  1.  2000 
NAFTA-TAA-4)4860:  Supreme  Laundn 

and  Dp,-  Cleaners,  n/k/a  D  and  G 

Investment  Co  .  El  Paso.  TX:  Mav  h. 

2000 
NAFTA-T.AA-()4837:  FCl  ISA.  Inc.. 

Electrical  Connectors.  Hannvcr.  P.-\ 

April  26.  2000 
NAFTA-TAA-04952:  Atlantic  Wire  and 

Cable  Corp  .  College  Point.  NY  Mav 

1 1 .  2000 
NAFTA~TAA-05143:  Howes  Leather 

Corp..  101  Meadow  Street. 

Curwensville.  PA:  July  26.  2000 
NAFTA-TAA-05123:  Atlas  Bags. 

Houston.  TX:  Julv  3.  2000  April  2~ 

2000. 
I  hereby  certify^  that  the 
aforementioned  determinations  were 


issued  during  the  ninnth  r  f  Snptember. 
2001.  f^opies  of  tiii'M-  .;ii.'[:i..;i,it;i)ns  are 
available  for  iu-im  i  !i<>n  in  Room  C- 
5311,  US  Deijarlincnl  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  i  :ri!ii;  normal  business  hours 
or  will  h(  i;,.iii'Mi  to  persons  who  write 
tn  the  above  address. 

bated.  S(!ptPmt)er  24,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistancff. 

|FR  Dor  01-24826  Filed  10-3-01:  8:45  am] 

BILLING  COD£   4?1D   1' •    V 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(NAFTA-4323  and  TA   W-  38  397] 

Owens-Brockway.  Glass  Containers. 
Brockway,  PA:  Notice  of  Revised 
Determination  on  Reconsideration 

B\  ietler  oi  Aprii  5.  ^UUl.  Lbe  Lilass, 
Mol(iers.  Pntter>-.  Plastics  &  Allied 
\Vorik>  rv  International  Union  requested 
administrative  reconsideration  of  the 
Department's  denial  of  North  American 
i'ree  Trade  .\t;reement-Transitional 
.Xdiustinent  Assistance  (NAFTA-TAA) 
and  Trade  Adjustment  Assistance 
(T.\A).  applicable  tn  workers  of  Owens- 
Brockway.  (]lass  (  (int.iiiiers.  Brr»ckway, 
Penns\l\ania    Thi   mtKt  •-  \s"re 
published  in  the  Federal  Register  on 
April  5.  2001.  NAFTA-^323  (66  FR 
18118).  and  TA- W-  i8,397  (66  FR 
18117) 

The  workers  were  primarily  engaged 
m  the  production  of  glass  bottles. 

The  workers  were  denied  NAFTA- 
T,\.\  on  the  basis  that  there  was  no  shif^ 
in  production  to  Mexico  or  Canada,  nor 
were  there  company  or  customer 
imports  of  glass  bottles  from  Mexico  or 
Canada  The  workers  were  denied  TAA 
b(H  ause  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met 

The  union  reijuest  for  reconsideration 
indicated  that  the  subject  plant 
imported  glass  bottles  from  South 
.\nierica  L'pon  further  examination  of 
a\  ailable  glass  bottle  import  statistics,  it 
is  now  apparent  that  aggregate  U.S. 
imports  of  glass  bottles  increased 
signific  antlv  from  Canada  and  Mexico 
during  the  relevant  period.  The  review 
further  depicts  a  meaningful  increase  in 
aggregate  IS  imports  of  glass  bottles 
during  the  relevant  period. 

Conclusion 

.■\fter  careful  consideration  of  the  new 

facts  obtained  on  reconsideration,  it  is 
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concluded  that  the  workers  of  Owens- 
Brockvvay.  Glass  Containers,  Brockwav. 
Pennsylvania,  were  adversely  affected 
by  increased  imports  (including  those 
from  Cajiada  and  Mexico)  of  articles  like 
or  directly  competitive  with  ^lass 
bottles  produced  at  the  subject  firm 

.Ml  wori^ers  nf  OvM-ns-Brockwav,  Gla.ss 
C^ontHint^r-.,  Brot.kv\av,  t'ennsvlvania,  who 
became  totdllv  or  partially  separated  from 
empluvment  on  or  after  .November  14.  1999. 
through  two  years  from  the  date  of 
(  ertjfiration,  are  eligible  to  appiv  for 
N.-KFIA-T.AA  under  Section  250  of  the  trade 
Act  of  1974;  and 

All  workers  of  Owens-Brockwav.  Glass 
Containers.  Brockwa\  .  Pennsylvania,  who 
became  totalK  or  partially  separated  from 
employment  on  or  after  November  14,  1999. 
through  two  years  from  the  date  of 
certifiLfltion.  are  eligible  to  apply  for 
adjustment  assistan(  e  under  section  223  of 
the  Trade  Act  of  1974 

Signed  at  Washington.  DC.  this  18th  day  of 

September  20H1,  i 

Edward  A.  Tomcfaick. 

Dirpctor.  Division  of  Trade  Adjustment 

Assistanrf 

|FR  Dot    01-248!"  Filed  10-J-Ol.  8.45  am] 
BILLING  COO€  4S10-30-« 


DEPARTMEhfT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,001] 


I 


Accuride  International  Incorporated. 
Charlotte,  NC;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  May  21.  2001.  the 
company  requested  administrative 


reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
.Assistance,  applicable  to  petition 
number  TA-\V-  14.001   The  denial 
notice  was  signed  on  April  26.  2001  and 
was  published  in  the  Federal  Register 
on  Mav  '^.  2001  (66  FR  2.'373.3). 

The  petitioner  presented  new 
information  concerning  possible 
increased  company  imports  of  the 
product  produced  by  the  subject  plant. 

Conclusion 

After  careful  review  of  the 
application.  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify- 
re^consideration  of  the  Department  of 
Labors  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  18th  dav  of 
September  2001 

Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adju<tmi^nt 
Assistance. 

(FR  Doc.  01-24820  Filed  lO-.l-Ol :  8:45  am] 

BILUNG  COD€  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice  Ijpon  receipt  of  these  petitions, 

APPENDIX 
[Petitions  Instituted  On  08/13/2001] 


the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act, 

The  purpose  of  each  of  the 
investigation  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  each 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  15,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  15, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NVV.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  i;ith  dav  of 
August.  2001, 

Edward  A.  Tomchick, 

Dircrlor.  Division  nt  Trade  .^djustmfnt 
Assistance. 


TA-W 


Subject  firm 
(petitioners) 


Location 


Date  of  peti- 
tion 


Product(s) 


39,777 
39.778 
39,779 

39  780 
39  781 
39.782 
39.783 
39,784 
39,785 
39,786 
39,787 
39,788 
39,789 
39,790 
39,791 
39,792 
39,793 
39  794 
39,795 


Allison  Manufacturing  (Wkrs) McAllan   TX 

Coats  North  Amenca  (Co  i  ,..■. Thomasviile  GA  ... 

Albany  Chicago  Co  (Wkrs)  Pleasant  Pram  Wl 


Huntsman  Polymers  Corp  (Wkrs) Odessa  TX  

American  Components  (Wkrs)    Dandndge,  TN 

Con  Agra  Flour  Milling  (BCIWAM)  N   Kansas  City   MO 

Plastic  Source  (Co.) El  Paso  TX  

Elcom,  Inc  (Wkrs)  El  Paso  TX  

GKN  Sinter  Metals  (Wkrs)     St  Mary   PA 

Alltnsta  Zinc  Products  (Wkrs)  GreeneviMe,  TN  

Sheldahl,  Inc  (Wkrs)    '  Bntton  SD  

Lancer  Corp  (Wkrs)      San  Antonio,  TX  

Guilford  of  Maine  (Wkrs)  Guilford   ME  

Vishay  Cera-Mite  (Wkrs)  Oconto  Wl    

Tn  Cities  Mig   (Wkrs)    Tuscumbia   AL  

Kinston  Apparel  (Wkrs) Kinston   NC  

Fourth  Edition  (Wkrs)     Terre  Hill,  PA  

Advanced  Refractory  Tech  (Wkrs)  Buffalo.  NY  

Garland  Shirt  (Wkrs)     Garland  NC  


07/25/2001  Pnnted  Children's  Apparel. 

07/18/2001  Industnal  Sewing  Thread 

07/27/2001  Custom  Die  Cast  and  Machined  Compo- 
nents. 

07/16/2001  Styrene  Monomer 

08/02/2001  Automotive  Lumbar  Supports 

08/01/2001  Milled  Wheat  Flour. 

07/26/2001  Headlamp  Parts, 

07/26/2001  Automotive  Electronics, 

07/17/2001  Powder  Metal  Parts 

07/26/2001  Drawn  Zinc  Battery  Shells 

07/30/2001  Flexible  Pnnted  Circuits 

07/31/2001  Beverage— Fittings 

07/31/2001  Fabric  for  Office  Fumiture 

07/24/2001  Electronic  Capacitor 

07/26/2001  Bnjsh  Plate  Assemblies 

07/30/2001  Men's  Dress  Shirts  and  boxer  shorts, 

07/30/2001  Ladies  Lingerie 

07/30/2001  Aluminum  Nitride  Powder 

07/30/2001  Dress  Shirts. 
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APPENDIX— Continued 

[Petitions  Instituted  On  oa'1 3/2001] 


TA-W 


Subject  firm 
(petitioners) 


Location 


Date  of  peti- 
tion 


Proditct(s) 


39.796 

39.797  . 

39.798  . 

39.799  . 
39,800. 

39.801  . 

39.802  . 

39.803  . 

39.804  . 

39.805  . 

39.806  . 

39.807  . 
39,808. 
39,809. 

39.810  . 

39.811  . 

39.812  . 

39.813  . 

39.814  . 

39.815  . 

39.816  . 

39.817  . 

39.818  . 

39.819  . 

39,820 

39,821  . 

39.822 

39.823 

39.824 

39.825 

39.826 

39,827 

39,828 

39,829 

39,830 

39.831 

39,832 

39,833 

39.834 

39,835 

39.836 


Scapa  North  Amenca  (Wkrs)  

Centennial  Tool  (Wkrs)   

Friednch  and  Dummicl<  (Wkrs) 

Greensboro  Printing  (Wkrs)  

Van  Mar.  Inc  (Wkrs)  

12  Technologies  (Wkrs) 

Superior  Dye  (Wkrs)  

New  Monarch  Machine  Tool  (UAW) 

Kemet  Electronics  (Co  ) 

DonakJson  Company  (Co  )  

Kysor  Panel  Systems  (WCTW)  

Water  Wonders  (Co.) 

Bnggs  and  Stratton  Corp  (PACE)  .. 

KMA  Manufacturing  (Co.)  

Carpenter  Technology  (Co.)  

Howes  Leather  (Wkrs)   

ACRO  Industrial-Eastman  (Co.)  

Greenwood  Mills  (Co  )   

Tingley  Rubber  Corp  (Co.)  

Yale  Hoists  (Co)  

CNB  Intematwnal.  Inc  (Wkrs) 

AMI  Doduco  (Co.)  

CMI  Industrial  (Co.)  

Engineered  Sintered  (Co.) 


Tyco  Electronk:s  (Co)  

Clifton  Walls  Industries  (Co.)  

Sweetwater  Walls  (Co.)  

Louisville./Saydah  Home  (Wkrs)  

Amertselle  Corporation  (UNITE)  

Area  Tool  and  Mfg.  (Co.) 

Henry  Mfg. -Swat  Fame  (Wkrs)  

South  East  Mat  (Co  )  

GSC  Management  Co  (Wkrs)  , 

ACME  Pattern  (Wkrs)  

Keller  Ladders-Werner  (Wkrs)  , 

Chipman  Unk)n  (Co.)  

Fiskars  Consumer  Products  (Wkrs) 

Plymoutti  Garment  (Co  ) 

Westvaco  Corporation  (Co  )  

Dyersburg  Corporation  (Co  )  

Exide  Technokjgies  (Co.)  


Watertown.  NY 

Meadville.  PA  

Millville,  NJ    

Greensboro  NC    ... 
East  Brunswick  NJ 
Yorba  Linda  CA    ... 

Passaic.  NJ    

Cortland.  NY  

GreenviHe  SC 

Louisville.  KY  

Portland  OR 
Santa  Marcia.  CA   .. 
Milwaukee  Wl 

Livingston,  TN  

Reading.  PA  

Curwensville  PA  ... 
Rochester.  NY  ... 
Greenwood  SC  .... 
So  PlainfieW.  NJ  ... 
Forrest  City.  AR  .. 
Buffalo.  NY 
Cedar  Knolls  NJ    .. 

Clartiesville  GA  

Troutrrwin.  NC  


Shrewsbury   PA  

Clifton,  TX     

Sweetwater  TX  

Eminence.  KY  

Vemon.  CT   

Meadville  PA  

Los  Angeles  CA  

Crossville.  TN 

Enterprise.  AL  

Chicago  Heights.  IL 

Swansboro  GA   , 

Union  Point.  GA  

Wausau,  Wl  

I  Plynwuth.  NC  

Spnngfield.  MA   

I  DyerstHjrg  TN 

I  Oklahoma  City  OK 


07/30/200 

07 '30/200 
07  24/200 
06''22'200 
07'2&200 
07'2&'2O0 
07' 19 '200 
07'2&'200 
07/2S200 
07/27 '200 
06.15  200 
04  25-'2D0 
07'30/200 
07/24200 
07/30/200 
07 '30. 200 
07/29/200 
OS'OI  '200 
07-27/200 
08/02  200 
07'26'200 
07'02200 
07/27 '200 
07/26200 

07 '24/200 
07/24/200 
07 '24/200 
07  11200 

oa'01  '200 

Oa/03/200 
08/01-200 
07/30.-200 
07 '27 '200 
07'2S'2OO 
07  18,'200 
08/06'200 
07'26'200 
08/03200 

oa'01'200 

07  1 9 '200 
07  19/200 


Pressure  Sensitive  Tape 

Tool  and  Die  and  Component  Todirig 
Fitier  Optics 

Labels  and  InUyrnaUon  s^ieels 
Ladies  Under\vea' 
Electronic  Componenic 
Textile  Dyeing  and  P"*cessing 
CNC  Maching  Cenie's 
Ceramic  and  Tantaiurr 
Panels   Hoppers   '"ar-  As.semblies 
Walk-in-Cooiers  and  Freezers 
Water  Fountains 
Small  Gasoline  Engines 
Mens  and  Ladies  Shids 
Stainless  Stee'  Bar   Rrx)  and  Wire. 
Leather  Products 
Steel 

Denirri  Cloth 

Protective  Rubber  and  PVC  Footwear. 
Lever  Operated  Hoists 
Press  and  Metal  Forming 
Electncal  Contact  Parts 
Woven  Filament  Fabrics 
Powdered     Metal     AutOTiotive     Compo- 
nents 
Molded  Components  fw  Connectors 
Apparel 
Apparel 

Chairpads   Napkins  and  Plare"^ats 
Textile  Dyeing 

Precision  Spare  Paris  -Electronics 
Children  s  and  Ladies  Clothing 
Vinyl  and  Carpeted  Floormats 
Ladies  Pants   Slacns  and  Stiorts 
Patlem  Tooling 
Aluminum  Ladders 

Scissors  and  Scissors  Concvonents 

Children  s  Pants 

Polaroid  Film  Components 

Knit  Fabric 

Lead  Actd  Batteries. 


|FR  Doc.  01-24825  Filed  10-3-01;  8:45  am] 

BILLING  CODE  4510-33-M 

DEPARTMENT  OF  LABOR 

Empioynwnt  and  Training 
Administration 

[TA-W-38,642] 

Giobal  Tex  LLC  Doing  Business  as 
Bates  of  Maine  Lewiston,  ME;  Notice  of 
Revissd  Determination  on 
Reconsideration 

On  July  20,  2001,  the  Department 
issued  a  notice  of  affinnative 
determination  regarding  application  for 
reconsideration  of  the  denial  of  trade 
adjustment  assistance  for  workers  of  the 
subject  firm.  The  notice  was  published 


in  the  Federal  Register  on  August  15. 
2001 (66  FR  42883) 

The  workers  of  Global  Tex  LLC.  doing 
business  as  Bates  of  Maine,  Lewiston. 
Maine,  were  engaged  in  employment 
related  to  the  production  of  cotton 
blankets,  throws  and  bedspreads  The 
petition  was  initially  denied  because  the 
"contributed  importantly"  criterion  of 
the  Trade  Act  of  1974.  as  amended  was 
not  met. 

The  production  of  bedspreads  at 
Lewiston,  Maine,  accounted  for  the 
majority  of  output  at  the  plant  The 
company  provided  revised  information 
on  their  imports  of  bedspreads  which 
shows  that  the  company  did  not 
purchase  imports  in  1999.  The  company 
increased  import  purchases  of 
bedspreads  in  2000. 

Examination  of  aggregate  US  imports 
for  consumption  shows  that  from  1999 


til  2000   iinpnrt.s  i)i  bedspreads  of  textile 
materials,  not  knitted  or  crocheted. 

increased  m  tjuantitv  anri  \',3!ue. 

Conclusion 

After  careful  cnns)H<-r,it;ii;i  of  the  new 
farts  obtained  on  ret  ons)(i'  ration,  it  is 
concluded  that  increased  inipor!--  "f 
articles  like  or  directh  t  nmpetitue  wilii 
bedspreads  produt  ed  bv  the  subject  firm 
rontributed  importantl\  to  the  decline 
in  sales  or  produrtion  and  to  the  total 
or  partial  separation  nf  workers  of  that 
firm   In  accordance  with  the  provisions 
of  the  Trade  Ac\  of  1974.  1  make  the 
following  rp\ised  determinatiMn 

.Mi  \\rj[ki'rv    t  (..r.Dal  Tex  LLC  aomg 
tiiiMr.t-s^  a'-  h.iU-^  (if  Maine,  Lewiston.  Maine. 
who  become  totally  or  partially  separated 
from  empla>ment  on  or  after  lanuary  23. 
:;000  through  two  years  from  the  date  of  this 
I'-'.udni  e  arc  eligible  to  apply  for  adjustment 
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assistanre  under  Section  223  of  the  Trade  Act 

of iq74 

Signed  at  Washington.  DC  this  18th  day  of 

Sf;ptemb>'r  2001 

Edward  .\.  Tomchick.  | 

Dirt'ctnr,  Pni^ion  of  Trade  Adjustment 

IFR  [)o(    01-24816  Filed  10-3-01;  8:45  am) 

BILUNG  COOe  4510-3&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.589] 


I 


Collins  &  Alkman  Automotive  Interior 
Systems,  Canton,  OH;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  dated  March  22.  2001, 
the  United  Steelworkers  of  .Amerira. 
Local  550-L  (U.S.W,.-\  ).  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  applv  for  Trade 
Adjustment  Assistance  'TAA), 
applicable  to  wtirkers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  Februan  16.  2001. 
and  published  m  thf  Federal  Register 
on  April  5.  2001  (66  FK  38589). 

Pursuant  to  29  CIFR  90.18((.) 
reconsideration  may  be  granted  under 
the  following  circumstances; 

( 1 )  If  it  appears  on  \h^•  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous. 

(2)  If  it  appears  that  the  deternnnatinn 
complained  of  was  based  on  a  nustakf- 
in  the  determination  of  facts  not 
previouslv  considered;  or 

(3)  If  in  the  opinion  of  the  Ceilifying 
Officer,  a  misinterpretation'of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision 

The  Department  initiallv  denied  the 
TAA  t(.)  workers  of  the  (".ollins-fv 
Alkman.  .Automotive  Interior  Systems. 
Canton.  Ohio  because  the  criterion  (3)  of 
the  worker  group  eligibilitv  requirement 
of  section  222  of  the  Trade  .\r.\  of  lt)"4. 
as  amended,  was  not  met  The 
Department  s  investigation  disclosed 
that  lavoffs  at  the  plant  were  attributable 
to  the  rompanv's  decision  to  transfer 
produr;tion  of  automotive  floor  mats 
from  the  Canton  plant  to  other  domestic 
facilities.  Also,  the  companv  did  not 
import  like  or  directlv  competitive 
products  The  workers  at  the  sub|ect 
firm  were  engaged  in  employment 
related  to  the  production  of  automotive 
floor  mats. 

The  petitioner.  I  .S  \V  .A  .  asserts  that 
imports  of  automobiles  were  a  major 


factor  in  the  closing  of  the  facility. 
Imports  of  automobiles,  however,  is  not 
a  basis  for  certification  of  workers 
producing  floor  mats  under  the  Trade 
Act  of  1974. 

Additionally,  the  U.S.W.A.  believes 
that  all  of  the  facts  mav  not  have  been 
considered  in  the  Department  of  Labor's 
TAA  petition  denial.  In  support,  the 
petitioner  stated  .Akro.  the  former  name 
of  the  subject  firm,  was  an  original 
equipment  manufacturer  of  automobile 
floor  mats  for  new  and  domestic  cars. 
The  petitioner  also  attached  a  copy  of  a 
handwritten  note  dated  .March  14.  2001. 
requesting  information  on  any  product 
lines  that  were  shipped  out  of  the 
countrv'.  Subsequently,  petitioner 
submitted  a  letter  dated  March  28.  2001. 
stating  that  several  car  mats  for  Ford 
and  Volvo  automobiles  were  transferred 
to  a  company  in  Europe  by  Akr(j.  thus. 
creating  a  loss  of  jobs  for  Collins  & 
Aikraan  employees  through  imports. 
The  petition  investigation,  however. 
revealed  the  Collins  &  Aikman  plant  in 
Canton,  does  not  import  products  like  or 
directly  competitive  with  the 
automobile  floor  mats  which  were 
produced  in  that  plant.  Nor  did  the 
subject  firm  shift  production  of  those 
articles  from  Canton.  Ohio,  to  facilities 
outside  of  the  United  States. 

Finally.  U.S.W.A.  adds  that  former 
employees  of  the  Shcnango  Furnace 
Company.  Denver.  Ohio,  were  found 
eligible  to  apply  for  TAA  when  the 
company  moved  to  another  dom^tic 
site.  The  petitioner  is  advised  Shenango 
employees  are  not  relevant  to  the 
workers  at  the  Collins  &  Aikman  plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  nti  error  or 
misinterpretation  of  the  law  or  ot  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  l.llh  day  of 
September  2001. 

Edward  A.  Tomchick, 

Dirritor,  Division  of  Trade  Adjustment 

Assistance. 

|FKD<K    01-24812  Filed  10-3-01;  8:45  am! 

BILUNG  COOE  4S10-33-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,338] 

Cooper  Energy  Services,  Mount 
Vernon,  OH;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

On  April  10.  2001.  the  Department 
received  a  request  from  petitioner,  for 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA). 
applicable  to  workers  and  former 
workers  of  the  subject  firm  The  denial 
notice  was  signed  on  March  16.  2001. 
and  published  in  the  Federal  Register 
on  .April  16.  2001  (66  FR  19520). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department  initially  denied  TAA 
to  workers  engaged  in  the  production  of 
compressors,  used  in  the  oil  industry,  at 
Cooper  Energy  Services.  Mount  Vernon. 
Ohio,  because  the  criterion  (3J  of  the 
worker  group  eligibility  requirements  of 
Section  222  of  the  Trade  Act  of  1974.  as 
amended,  was  not  met  The  subject  firm, 
nor  its  customers,  imported 
compressors. 

The  petitioner  states  that  even  though 
compressors  are  not  being  imported,  the 
components  that  were  machined  in  the 
Mount  Vernon.  Ohio,  facilitv  are  now- 
being  machined  in  other  countries  and 
shipped  back  to  Waller.  Texas,  for  final 
assembly. 

The  petition  was  filed  on  behalf  of  the 
workers  at  the  subject  firm  producing 
compressors,  not  machined 
components.  Imports  of  materials  to 
produce  the  finished  articles  is  not 
relevant  to  this  petition  that  was  filed 
on  behalf  of  workers  producing 
compressors. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
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reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
appHcation  is  denied 

.Signed  at  Washinglon.  DC  thi';  14tb  Ha\  iif 
Septf  ruber  200 ! 
Edward  A.  Tomchick, 
DirMloi.  C)ffii:t!ol  I nidc  Adjiistmpnt 
A  ssistanre. 

\VR  Ouc    01-24824  Filed  10-1-01;  8  4,t  am; 
BILUNG  CODC  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

prA-W-38.592:  TA-W-38,592A] 

Exide  Technologies,  Automotive 
Battery  Division,  AKA  GNB  Batteries, 
Inc.,  AKA  Exide  Corporation  Farmers 
Branch,  TX;  Exide  Technologies 
Oklahoma  City  Distribution  Center. 
AKA  GNB  Batteries,  Inc.,  AKA  Exide 
Corporation  Oklahoma  City,  OK. 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273]  thp 
Department  of  Labor  issued  a  Notii  e  of 
Ciertificatinn  Regarding  E^ligibihty  Id 
Appiv  for  Worker  Adjustment 
,\ssistanrr  on  lanuarv'  31.  2U01, 
apphcable  to  workers  of  E.xide 
Technologies,  .■\iitomoti\e  Batters- 
Division,  aka  GNB  Batteries.  Inc..  aka 
Exide  Corporation.  Farmers  Branch, 
Texas,  The  notice  was  published  in  the 
Federal  Register  on  March  2.  2001  '66 
FR  1,3086). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certificalion 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  lead  acid  batteries. 

New  information  shows  that  worker 
separations  occurred  at  the  Oklahoma 
City  Distribution  Center  of  Exide 
Technologies,  aka  GNB  Batteries.  Inc.. 
aka  Exide  Corporation.  Oklahoma  City. 
Oklahoma  when  it  closed  in  .August. 
2001.  The  Oklahoma  City.  Oklahoma 
location  provided  warehousing  and 
distribution  services  for  Exide 
Technologies;  production  facilities 
including  Farmers  Branch.  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Exide  Technologies. 
Oklahoma  City  Distribution  Center,  aka 
GNB  Batteries.  Inc..  aka  Exide 
Corporation,  Oklahoma  City.  Oklahoma. 

Tne  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Exide  Technologies,  Automotive  Battery 
Division,  aka  GNB  Batteries.  Inc..  aka 
Exide  Corporation  who  were  adversely 


affected  bv  increased  imports  of  ItMd 
acid  batteries. 

The  amended  notice  applu  able  to 
TA-\V-38.592  is  hereby  issued  as 
follows: 

.Ml  workers  of  Exide  Technologies, 
.•\utomotive  Batterv'  Division,  aka  GNB 
Batteries,  Inc,  aka  Exide  Corporation. 
Farmers  Branch.  Texas  (TA-W-38,592)  and 
Kxide  Technologies.  Oklahoma  City 
Distribution  Center,  aka  GNB  Batteries,  Inc. 
rtku  txide  Corporation,  Oklahoma  City. 
Oklahoma  (TA-W-39.592A)  who  became 
tntalh  or  partially  separated  from 
piiiplo\  mont  on  or  after  January  10,  2000. 
through  lanuary  31,  2003.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  LX:,  this  IGth  day  of 

Scplembir.  2001 

Edward  A.  Tomchick, 

Diri'rtor.  Division  nf  Trade  Adjustment 

FR  I)(i(    (n-24818  Filed  10-3-01:  8;45  am) 
BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-38.600] 

H.L.  Miller  and  Son,  Inc.,  Dallas.  TX: 
Notice  of  Revised  Determination  of 
Reconsideration 

Bv  letter  (if  April  18,  2001.  the 
company,  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibilit\  to  .^ppU  for 
Worker  .Adjustment  .Assistance. 
applif;ablp  to  the  workers  of  the  siib)ect 
hrm. 

The  initial  invrstigation  resulted  in  a 
negative  determination  issued  on  Man  h 
12.  2001,  based  on  thf  finding  that  the 
workers  do  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Act  The  denial  notice  wd^ 
published  in  the  Federal  Register  on 
April  16,  2001  (60  FR  19520). 

To  support  the  request  for 
reconsideration,  the  (,ompan\  pna  i(i>'d 
evidence  to  show  that  the  subjet  t 
facility  was  a  manufacturer  of  ladies 
dresses  and  sportswear  prior  to  the 
closure  of  facility.  .Aggregate  IS 
imports  of  ladies  dresses  and  sportswear 
increased  significantly  during  the 
relevant  period.  The  import  to  shipment 
ratio  for  ladies  dresses  and  sportswear 
was  greater  than  150  pen  ent  during  the 
2000  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  1 
conclude  that  increased  imports  of 


articles  like  or  directly  competitive  with 
those  produced  at  H.L.  Miller  and  Son, 
Inc  .  Dallas.  Texas,  contributed 
importantlv  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm  In  accordance  with  the  provisions 
of  the  Act.  1  make  the  following 
certification: 

All  workers  of  H.L.  Miller  and  Son.  Inc  , 
Dallas.  Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  18.  2000  through  two  years  from  the 
date  of  this  certification,  are  ehgible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Art  of  1974. 

Signed  in  Washington.  DC:  this  20th  day  of 
September  2001. 
Edward  A.  Tomchick. 
Director .  Division  of  Trade  Adjustment 
Assistance. 

[FR  I)h(    01-24815  Filed  10-3-01;  8:45  am] 
BILUNG  CODE  4510-«Mlt 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-V^-37  1b7] 

The  Chlnet  Company  Now  Known  as 
HuhtamakI  Food  Service.  Inc 
Waterville.  ME:  Amended  Cenlficatlon 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 

Tr.nlr  ,A(  t  of  1974  (19  U.S  C.  2273)  the 
nep,irt!nent  of  Labor  issued  a 
(  .  rtifi!  .ition  of  Eligibility  to  Apply  for 
\Vi  II  ker  Adjustment  Assistance  on 
I,iiui,ir\  28  2000  applicable  to  workers 
of  Thi  (,)ii:!''t(  ;.ni[.iny,  Waterville. 
M.une    rin  II   III  e  was  published  in  the 
Federal  Register  on  Februarv  15,  2000 
(65  FR  75f,4 

At  the  ri'(^ije-.t  ,ii  tlie  .Slate  agency,  the 
Depdririien!  ie\  ir\\  I'd  the  certification 
!   ;  w-  rker      f  the  subject  firm.  The 
\M  rk't^  lit  engaged  in  the  production 
of  laminated  molded  fiber  frozen  food 
trays  The  (  ompany  reports  that  in  )une. 
2001.  The  Chinet  Company  became 
known  as  Huhlamaki  Food  Service.  Inc. 
as  a  result  of  a  1999  merger. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for 
Huhtaniaki  Food  Service.  Inc. 

Accordingly,  the  Department  is 
amending  the  certification 
deterniiiKitiin  to  properly  reflect  this 
matter 

The  .nten*  .  f  the  Department's 
rertifu  ation  i^  ti^  mk  lude  all  workers  of 
The  Chinet  Luiupdiiy.  now  known  as 
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Huhtamaki  Food  Service,  Inc.  who  vvern 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-37,1.t7  is  hereby  issued  as 
follows; 

.Ml  w.irkers  of  The  Clhinet  Company,  now 
known  ds  Huhtamaki  Food  Service,  Inc.. 
VVdiHnille.  Maine  who  bwame  totally  or 
partially  sep;irated  from  employment  on  or 
after  .\ovemb»!r  ,?0.  1998,  through  lanuarv  28. 
2002.  are  eligible  to  apply  for  adjustment 
assistan.  e  under  .Set:tion  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  10th  day  of 
September  2001 

Edward  ,\.  Tomchir.k. 

Diwctor.  Dnisian  of  Trade  Adjustment 

Assistance. 

IFRDor.  01-24HnFiU'H  10- .1-01;  8:45  ami 
BIUJNG  CODE  4S10-33-4I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,815  and  TA-W-38,815A] 

Johnston  Industries,  Inc.,  Columbus, 
GA,  Johnston  Industries,  Inc.,  New 
York,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  I'.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  .\pplv  for 
Worker  .Adjustment  Assistance  on  Mav 
8.  2001.  applicable  U)  workers  f)f 
lohnston  industries.  In(   .  Columbus. 
Georgia.  The  notice  was  published  in 
the  Federal  Register  on  Mav  23.  2001 
(66FR2H554). 

At  the  request  of  the  companv.  the 
Department  reviewed  the  rertifiration 
for  workers  of  the  subject  firm  The 
workers  are  engaged  in  the  production 
of  industrial  fabrics  The  companv 
reports  that  worker  separations  occurred 
at  the  New  York,  New  York  location  of 
lohnston  Industries.  Inc  The  New  York, 
New  York  location  provides  marketing 
and  sales  functujns  directh-  supporting 
the  subject  firm's  production  facilitv  m 
Columbus.  Georgia. 

Accordingly,  the  Department  is 
amending  thf'  certification  to  in(  lude 
workers  of  Johnston  Industries.  Inc., 
New  York.  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  worker-  of 
Johnston  Industries.  Inc.  adverselv 
affected  by  increased  imports  of 
industrial  fabrics. 

The  amended  notice  applicable  to 
TA-\V-38,815  is  hereby  issued  as 
follows: 


.Ml  workers  of  lohnston  Industries.  Inc.. 
Columbus,  Georgia  (T/\-VV-:i8.81S)  dnd 
Johnston  Industries.  New  York,  .New  York 
(TA-VV-38,815A)  wh(j  be.  ame  totally  or 
partially  separated  from  employment  on  or 
after  February  15,  2000,  through  Mav  H.  2003, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  .\r.t  of  1974. 

Signed  at  Washington,  D.C.  this  4th  day  of 
Septemb'jr,  2001. 

Edward  A.  Tomchick, 

Dirvctor.  Division  o)  Trade  Adjustmcnl 

Assistance. 

IFR  Dor,  U1-24«14  Fil-d  10-3-01;  8:4?)  ami 

BILUNG  CODE  4Sia-30-M 


DEPARTMENT  OF  LABOR 

Enfiployment  and  Training 
Administration 

[TA-W-38.707] 

Philips  Consumer  Electronics 
Company,  Knoxviite  Industrial  Design 
Group  (KID),  Knoxville,  TN;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

H\  appli(  ation  dated  May  8,  2001,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibilitv  to  rtp[?lv  for  Trade  Adjustment 
Assistance  (TA.A),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  noti(  »■  was  signed  on  April 
9.  2(j01 ,  and  published  in  the  Federal 
Register  on  May  2,  2001  (66  PR  22006). 

Pursu.int  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision 

The  Department  initiallv  denied  the 
TAA  to  worJu'rs  of  Philips  Consumer 
Electronics  Company.  Knoxville 
Industrial  fJesign  (iroup  (KID). 
Knoxville.  Tennessee,  based  on  the 
finding  that  the  workers  did  not 
produce  an  article  as  rnquired  by 
Section  222(.i)  of  the  Tr.ide  Act  of  1974, 
as  amended. 

The  petitioner  asserts  th  it  the  subject 
firm  is  involved  in  the  design  and 
prodiKtion  of  (uie-of-a-kind  prototypes 
that  were  sent  to  the  company 
headquarters  or  to  third  party 
companies,  and  thus  the  workers  should 


be  considered  engaged  in  employment 
related  to  the  production  of  a  tangible 
product. 

The  Department  concurs  with  the 
petitioner  that  the  worker  group  could 
be  considered  engaged  in  employment 
related  to  the  production  of  an  article. 
The  prototypes,  however,  were  one-of-a- 
kind,  and  as  such,  were  never  mass 
produced.  Furthermore,  since  the 
prototypes  were  one-of-a-kind,  there 
could  not  be  any  imports  of  articles  like 
or  directly  competitive  with  the 
prototypes  constructed  by  the  workers 
of  the  subject  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justif\' 
reconsideration  of  the  Department  of 
Labors  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  14lh  dav  of 
September  2001. 
Edward  A.  Tomchick, 

Diwclor.  Division  nf  Tradr  Adjuslnii'nt 
Assisljncf. 

|FR  Dot    01-24823  Filed  10-.3-01:  8:4.5  am] 

BILUNG  CODE  4510-3(MM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act  ")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Emplovment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below,      shown  below,  not  later  than  October  15.      Constitution  .Am 


NAV     \V,i-hniet 


not  later  than  October  15,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
.Adjustment  Assistance,  at  the  address 


2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Emplovmcnt 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  05311,  200 

APPENDIX 
[Petitions  instityted  on  08  06  2001] 


DC  20210 

Signed  at  Washington.  DC  this  6th  day  of 
August,  2001. 
£dward  A.  Tomrhick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subjed  firm 
(petitioners) 


Location 


39.733 
39734  .. 
39.735  .. 
39  736  .. 

39.737  .. 

39.738  . 

39.739  . 
39,740 
39.741 
39,742 
39,743 
39,744  . 
39.745 

39.746  . 

39.747  ... 
39.748 
39,749  . 
39.750 
39,751 
39,752 
39,753 
39.754 
39,755 
39.756 
39.757 
39.758 
39.759 
39,760 

39,761 

39.762 

39.763 

39.764 

39  765 

39.766 

39,767 

39  768 

39  769 

39.770 

39,771 

39  772 

39  773 

39,773A 

39.773B 

39.773C 

39.774 

39  775 

39,776 


Raltron  Electronics  (Wrks)     Miami   FL 

Vale  Hoists  (Wrks)               Forresi  City,  AR  . 

Atctiison  Products.  Inc  (Wrks)     Boonville  MO 

Air-Way  Manulactunng  Co  (Wrks)  Olivet  Ml     

Ret>el  Screeners.  Inc  (Comp  )   Stiaron  TN  

Progressive  Tool  and  Die  (Comp  )  Meadville  PA      .. 

Memc  Southwest  (Wrks)  Sherman   TX      ... 

Houze  Glass  Corp  (AFGWU)  Point  Marion  PA 

Stuckey  Co    Inc.  (Wrks)    Norman  OK 

Republic  Technologies  (USWA)   Johnstown  PA    .. 

DuPont  Corp  (Comp)   Charleston  SC    .. 

Amencan  Steel  Foundry  (Wrks)  Alliance  OH 

Sisco  Inc  (Wrks)      Tulsa  OK    

Cody  Energy  LLC  (Comp)  Denver  CO  

Precision  Flame  Inc  (Comp)  Bourtxinnais  IL  ., 

Engel  Machinery  Inc  (WrVs)  York  PA    

BHP  Copper,  Inc  (Comp)     Miami.  AZ  

ArvinMentor.  Light  (Comp)  Pulaski  TN 

Grover  Industries.  Inc  (Compi    Grover  NC  

Sola  Optical  USA.  Inc  (Comp)  Eldon  MO 

Cumberland  Wood  Products  (Wrks)  Helenwood  TN  . 

Kellwood  Co  (Comp)                   Femwood  MS    . 

Ethan  Allen  Island  Pond  (Wrks)  Island  Pond  VT 

KImberty  Clark  Corp   (Wrks)   Conway   AR 

International  Paper  (Comp)  Connth  NY 

Citation  (USWA)            Mansfield  OH     . 

Delta  Apparel  (Comp)  Washington  GA 

Kingtield  Wood  Products  (Comp )  Kmgfield  ME 


Date  of 
petition 


Product(s) 


Shunmag  Corp  "WoodTek  (Wrks)  No   Anson   ME 

Edintxjro  Molding,  Inc  (Comp)    Edintx>ro  PA 

West  Bend  Co  (The)  (PACE)      West  Bend  Wl 

Oxford  Industnes,  Inc  (Comp!    :  Columbia  SC 

Rugged  Sportswear  LLC  (Comp)  I  LaGrange  NC 

Yazoo  Uniforms  (Comp)  Yazoo  City  MS 

Bremen-Bowdon  Investment  (Comp)  Bowdon  GA 

Power  One  (Wrks)  Allston   MA  

Paxar  Fabric  Label  Group  (Wrks)  ,  Canton  NC 

Furnlite,  Inc   (Wrks)  |  Fallston   NC 

Slevens  Lighting,  Inc  (Comp)     '  At>erdeen  NC 

Manitowoc  Boom  Trucks  (Comp) Yori<  PA 

Russell  Corp  (Comp)  Lafayette  AL 

Russell  Corp  (Co  ) Alexander  City 

Russell  Corp  (Co.) Sylacauga  AL 

Russell  Corp  (Co  )  Alexander  City 

Warner  Electric  Brake  (USWA)    Roscoe  IL 

Harriet  and  Henderson  (Comp)  Henderson  NC 

River  Parishes  Oil  Co  (Comp)   Norco  LA 


07/18/200 
07/19/200 
06/14/200 

07,'2 1/200 

07/17  200 
07'12'200 
07. 11 '200 
07/16200 
07/1  a  200 
07/16  200 
07/18/200 
06/25/200 
07/ia'200 
07'24200 
07  08/200 
07  06,200 
07  1 1  200 
07  18'200 
07  19/200 
07/20/200 
07'1 8/200 
07  19  200 
0/'  12  200 
07  24'200 
C '  24  200 
07  25  200 
07  17  200 
07 '27  200 


AL 


AL 


07 
07 

0/" 
07 
07,' 
07 

07 
0" 

0" 
0" 

o: 

07 
07 
07 
07 

A-7 
^J  ' 

0^ 
07 


27  ^O-J 

25  200 
2b  200 
30' 200 
18/200 

23  20C' 
'20  20(1 
20  20C' 

19  200 

?o  ?oc 

20  200 
27  200 
09  200 
09  200 
09  200 
'09  200 

26  200 

24  200 
24  20ti 


Osci!afores 

Rope  Hoists 

Sports  Bag  Tote  Bags.  Briefcases. 

Hydraulic  Fittings  and  Adapters. 

Screen  Pnnts  Sieepwear 

Seal  Punch,  Presses,  Tooling 

Wafer  Fabrication 

SiiKscrepned  C  ot^ee  Mugs  and  Glassware 

Jeweirv 

Steel  Billets. 

Polyester  F,ber 

Steel  Railroad  Castings 

Repairinq  Molds. 

Oii  and  Gas 

Flame  Cut  Stee'  Paris 

injectior"  Molding  f/achmes 

Coppe' 

Vehicle  Shixi*  Ahsor-tr^ers 

Spun  Yarr 

Glass  Ophtnalrnic  Lensf-s 

Wooden  Reels  ana  Spools 

Finished  Swimwea' 

Case  Goods  ano  iKccj-r.',  Pieces 

Feminine  Care  Prodjcis 

Speciaitv  Coaled  Calendar  Paper 

Meta'  Pans  >'A  Autos  and  Trucks 

lee  Shirts 

Wc/>d    Co'^po'^ents     Game    Pieces.    Fur- 

nitu'e 
Meter  Boxes 
Electronic  Components 
Electrical  Kitchen  Appliances, 
Ladies  Apparel 

TShiris  Sweat  Shirts  and  Pants 
Hospital  Scrubs 

Men  s  Suits  and  Sport  Coats 

Board  Mounted  Power  Supplies 

Woven  Fabric  Labels 

Cabinet  Lignts  and  Powerstrips 

Lampshades 

Pedestals  and  Turrets  of  Boom  Cranes 

T- Shirts  and  Sweatshirts 

T -Shirts  and  Sweatshirts  &  Yam. 

T  Shirts  and  Sweatshirts  &  Yam 

T  Shirts  and  Sweatshirts  &  Yam 

Electric  Brakes  and  Clutches 

Cation  and  Synthetic  Yam 

Oil  Gasoline.  Diesel 
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(FR  Dor,  01-24828  Filed  10-1-01;  8:45  ami 
B4UJNG  C00£  4510-30-M 

DEPARTMEhfT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  (-fhe  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 


I 


instituted  investigations  pursuant  to 
section  221(a)  of  the  Act, 

The  purpose  of  each  of  the 
investigations  is  to  determine  uhethei 
the  workers  are  eligible  to  appiv  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separation.^,  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  suc:h 
request  is  filed  m  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  Drtoher  15,  2001 

Appendix 

[Petitions  Instituted  on  08/20/2001] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  15. 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-53n.  200 
Constitution  .Avenue,  NW.,  Washington, 
DC  20210. 

SignecJ  hI  Washington.  U,C.  this  20th  day 
of  August.  2001, 

Edward  A,  Tomchick, 

Director.  Division  of  Trade  Adiustment 
Assistance. 


TA-W 

Subject  firm 
ipetitioneis) 

Location 

Date  of 

petition 

Product(s) 

39  837 
39838 

Wirtz  Manufacturing  Co  (Wrks)  

Craflline  Wood  Products  (Co  )    

Port  Huron.  Ml   

Mt   City   TN 

07/23/2001 
08/02/2001 
08/03/2001 
08/03/2001 
07/12/2001 
08/01/2001 
08/08/2001 
08/09/2001 
08'06/2001 
08/06/2001 
07/30/2001 
08/06/2001 
08/06/2001 
07 '24/2001 
08/02  2001 
08/07'2001 
08/21/2001 
08/03/2001 
08/01/2001 
08/07/2001 
08/09/2001 
08/09/2001 
08/06/2001 
08/03/2001 
07/31/2001 
07/31/2001 
07/31/2001 
07,31/2001 
08/07/2001 
08/02/2001 
08/07/2001 
08/08/2001 
08/08/2001 
08/07/2001 
08/08/2001 
08/07/2001 
08/07/2001 
08/09/2001 
08/09/2001 
07 '3 1/2001 
08/09/2001 
08/08/2001 
08/07/2001 
08/06/2001 
08/06/2001 

Rubber  Molds 

Bird  Hoij<;p«;    Rirri  Fppdprc: 

39.839 

Honeywell  Advanced  Circuit  (Wrks) 

Roseviiie.  MN  

Hialeah,  FL 

Hines.  OR  

Dallas.  TX   

Old  Bndge  NJ 

Marble  Hiii    MO  

Coraopoi's  PA  

Pittsburgh.  PA  

Meadville  PA  

LaCrosse  Wl  

Huntington,  IN  

Shakopee,  MN   

Superior  Wl      

Printed  Circuit  Boards 
Lace 

39  840 
39  841 

Mini  Lace  Inc  (Wrksi          

Harney  Coact^  Works  (Wrks)  

39  842 
39  843 

Dallas  Semiconductor  (Wrks) 

Ciba  Specialty  Cnemicais  (Wrks)  .... 

Integrated  Circuits 

Water  Treatment  Chemicals 

Headwear 

Fasteners  for  Auto  Industry 

Hydro  Carbon  Resins. 

Plastic  Injection  Molds. 

Air  Conditioning  Equipment 

39  844 
39,845 
39  846 
39  847 
39  848 
39  849 

Paramount  Headwear   Inc   (Comp)  

RB  and  W  Corp  (USWA,,      

Neville  Chemical  Co  lUSWA) 

United  Tool  and  Die  (Wrks*  

Trane  Co   (lAMAW;  

Square  D  Co  (Wrks)  

39  850 
39  851 

Seagate  Technology  (Wrks) 

Barko  Hydraulics  (Wrks)   

Alfred  Angelo  (UNITE)   

Magnet  Assemblies 

Hydraulic  Knuckleboom  Loaders 

Wedding  Gowns  and  Bridesmaid  Gowns 

Plastic  Injection  Molds 

Slitting  and  Rewinding  Machines 

XP808  Resins 

39  852 

Horsham   PA 

39  853 
39  854 
39,855 

Altek    Inc    'Wrks,    .- 

Advanced  Web  Universal  iWrks)  

Xerox  Corp   lUNlTEi     

Liberty  Lake  WA 
Merriville.  IN 

Oklahoma  City.  OK  

Wtieeling  WV  

Verona,  VA 

Columbia  TN  

Indiana   MS        

39  856 
39,857 

Knsporl   Inc   iWrksi      

Mateo  East  Distr'Dution  fComp)  

Swimwear 

Touch  Screen  Monitors 

Air  Conditioners.  Dehumidifiers  Paris. 

Outdoor  Power  Equipment 

Comforters.  Drapenes 

Ladies'  Swimwear 

Ladies'  Rainwear 

39.858 
39  859 

Fedders-CclumDia  Special  iWrks)  

Modern  Line  Products  (Wrks)  

Sheftex  USA   Inc   (Wrks)       

39  860 

St   Johnsbury,  VT   „ 

Farmingdale,  NY  

Brooklyn    NY    

39,861 
39  862 

Swimwear  Anywhere   Inc   (UNITE) 

Jac  Rosa  Fashions   Inc  i  UNITE)  

Lynn  Ann  Fashions  (UNITE)       

39  863 

Brooklyn   NY 

1  Adip^'  Drp^^PQ 

39  864 

US  Consolidation   Inc  (UNITE)  

Schaevitz  Sensors  (Wrks)  

Haisey  Drug  Co    Inc  iComp) 

Glaxo  SmithKline  (Compi 

Newark   NJ           

Ladies'  Sportswear, 
ElGCtricat  Spn^nr<i 

39  865 

Hampton   VA       

39  866 
39,867 

BrooKlyn    NY    

P'scataz/ay  NJ   

Blue  Bell   PA 

Pharmaceuticals 

Monosodiumticarcdillin. 

Steam  Traps,  Hancock  Valves. 

Dye  Intermediates. 

Smelted  .and  Refined  Orp'<;  Cnnrpntratp<; 

39  868 

Yarway  Corp  (Compi                    

39  869 

39  870 

Cognis  Corp    Lock  Haven  iWrks)  

Grupo  Mexico  Asarco,  Inc  (Wrks)  

McCord  Winn  Textron  (Comp)     

Castanea  PA    

El  Paso  TX       

39.871 

Manchester   NH  

Arden   NC            

Automotive  Fuel  Pump  Motors 
Automotive  Steel  Valves 

39,872 

De-Sta-Co  Manufactunng  (Wrks)  

Iomega  Corp  (WrVs)           

Zinc  Corp  of  America  'Wrks)   

39873 

Ogden  UT        

Computer  Peripherals. 

39  874 

Hailesboro   NY 

39875  

Maida  Development  Co  (Wrksi    

Hampton   VA 

Electncal  Cord  Plugs 

Narrow  Elastic  Tapes 

Paper  and  Plastic  Food  Products 

Gasolines.  Diesel,  Foodgrade  Waxes 

Decorative  Wood  Shelves. 

Yams 

39876  

39877 

Elastic  Corp  of  America  (Comp)  

Sweetheart  Cup  Co  (IBEW)  

Hemingway   SC  

Springfield   MO  

Shreveport,  LA  

Kettle  Falls  WA  

Kinston   NC 

39878 
39  879 
39.880  

Pennzoil/Quaker  State  iWrks)  

Northwesi  Wood  Products  iComp)  

Tuscarcra  Yarns   Inc   (Comp)       

39881   

Marley  Cooling  Tower  Co   iBSOIW)  

Louisville   KY     

Water  Cooling  Towers 
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!FR  Do(  ,  01-24827  lO-.l-Ol.  8:4.t  am] 
BILLING  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03607] 

The  Chinet  Company,  Now  Known  as 
Muhtamaki  Food  Service,  Inc., 
Waterville,  ME;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  section  250(A). 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  Januan  28, 

2000.  applicable  to  workers  of  The 
Chinet  Company.  Waterville.  Maine 
The  notice  was  published  in  the  Federal 
Register  on  February  15.  2000  (65  FR 
7565). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  w-orkers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  laminated  molded  fiber  frozen  food 
trays.  The  company  reports  that  in  luno. 

2001.  The  Chinet  Company  became 
known  as  Huhtamaki  Food  Service.  Inc. 
as  a  result  of  a  1999  merger 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm,  had  their  wages  reported 
under  a  sepcirate  unemployment 
insurance  (UI)  tax  account  lor 
Huhtamaki  Food  Service,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Chinet  Company,  now  known  as 
Huhtamaki  Food  Service,  Inc.,  who 
were  adversely  affected  by  an  increase 
of  imports  from  Canada. 

The  amended  notice  applicable  to 
NAFTA-03607  is  hereby  issued  as 
follows: 

.-Ml  workers  of  Thn  C^hinet  C^ompanv.  now 
known  as  Huhtamaki  Food  Service.  Inc 
Waterville.  Maine  who  became  totallx  or 
partially  separated  from  employment  on  or 
after  De{:ember  1,  1398,  through  lanuary  28. 

2002.  are  eligible  to  applv  for  NAf-T.A-T.^.A 
under  Section  250  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  DC  this  10th  dav  of 
September.  2001 

Edward  A.  Tomchick. 

Direc  tor.  Division  of  Trade  Adjustment 

Assistanrp. 

IFR  Doc  01-24819  Filed  10-3-01;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA^Wia  and  TA-W-38.516] 

Owens  Brockway,  Glass  Container 
Division,  Fulton,  NY;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  May  1 ,  2001 .  the  Glass. 
Molders.  Pottery.  Plastics  &  Allied 
Workers  biternationai  Union  requeshvi 
administrative  reconsideration  nf  thf 
Department's  denial  of  North  ,-\meri(  an 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  {NAFTA-T.\A 
and  Trade  Adjustment  Assistanc  •> 
(TAA).  applicable  to  workers  of  (Jwen> 
Brockway,  Glass  Container  Division. 
Fulton,  New  York.  The  notices  were 
published  in  the  Federal  Register  im 
May  2.  2001.  NAFTA-441H  (66  FR 
22007).  and  TA-W-.i8.316  (66  FR 
22006). 

The  workers  were  primarily  engaged 
in  the  production  of  glass  bottles 

The  workers  were  denied  N.MT.N- 
TAA  on  the  basis  that  there  wa>  nn  shift 
in  production  to  Mexico  or  C.anada.  nnr 
were  there  company  or  customi  r 
imports  of  glass  bottles  from  Mexico  ur 
Canada.  The  workers  were  denied  TAA 
because  the  'contributed  impnnanih  " 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  A(  \  \\d-  imt 
met. 

The  union  request  for  recdnsiderdtion 
indicated  that  the  subject  plants'  ma)or 
customer  imported  glass  bottles  from 
South  America  and  Mexico.  Upon 
examination  of  1999  and  2000  glass 
bottle  import  statistics,  aggregate  US. 
imports  of  glass  bottlers  from  (ianad.i  .nid 
Mexico  increased  significantK    The 
review  further  depicts  a  meaningful 
increase  in  aggregate  US  imports  ol 
glass  bottles  during  the  relevant  penou 

Conclusion 

After  careful  consideratmn  nf  the  neu 
facts  obtained  on  reconsideration   it  iv 
concluded  that  the  workers  ot  (Jwens 
Brockway.  Glass  Container  Division. 
Fulton,  New  York,  were  adversei\ 
affected  by  increased  imports  (includini: 
those  from  Canada  and  Mexico)  of 
articles  like  or  directly  competitne  with 
glass  bottles  produceci  at  the  subject 
firm. 


All  workers  of  Owens  Brockway.  Glass 
Container  Division.  Fulton,  New  York,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  1.  1999, 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974;  and 

All  workers  of  Owens  Brockway.  Glass 
Container  Division,  Fulton.  New  York,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  1.  1999, 
through  two  years  from  the  date  of 
certification,  are  eligible  to  applv  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974 

Signed  at  Washington.  DC  this  18th  day  of 

'September  2001 

tdward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustment 
Assistance. 

(FR  Dor  01-24821  Filffd  10-3-01;  8:45  am) 

eiLLISG  CODE  H'Cy  JCj  « 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

AmerGen  Energy  Company.  LLC: 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nurlenr  Regulatory 
Commission  (thi  ( ,  inmission)  hf»^ 
granted  the  request  of  AmerGen  Energy 
(iompany.  LLC  (the  licensee),  to 
withdraw  its  August  9.  2000, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-50 
for  the  Three  Mile  Island  Nuclear 
St.itiiin  1  nit  1.  located  in  Dauphin 
(  iiuiit\    r>'iinsvlvania. 

I  •!■   i  r   [    ^1  i  .iinendmenl  would 
iiavt  fc\ist:d  ttii  Technical 
Specifications  related  to  the 
independent  onsite  safety  review  group 
to  indicate  that  these  functions  would 
now  be  performed  by  nuclear  quality 
a'^^uranre  persnnni'i  This  request  was 
*-u[i''n  i'(it'd  ill  ii^  I  :i!iretv  bv  the 
li(  ensee  -  dpplication  dated  August  14, 

I  he  Uunimission  had  previously 
isMieci  d  Nntic  e  of  Consideration  of 
Usuanc  ('  nj  .\mendment  published  in 
the  Federal  Register   m  October  18. 
JOOO  (65  FR  ».2  <Hjj  However,  by  letter 
dated  .August  14   2001.  the  licensee 
superr  .'(icd  it-^  previous  submittal  in  its 
entire!\  ,i:iii  u ithdrew  the  proposed 
chanf^e 

F  .r  furlh>r  details  with  respect  to  this 
it  III;   sir  the  application  for 
.invniiin'  r:    i  it<  (i  August  9.  2000,  and 
tht  111  I'liM.  V  letter  dated  August  14. 
2001    v\  hu  h  superceded  in  its  entirety 
diiii  \^  ithiin  \s  ti;.'  previous  application 
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for  license  amendment.  Documents  mav 
be  examined,  and/or  copied  for  a  fee.  at 
the  .MRC's  Public  Document  Room, 
located  at  One  White  Flint  North.  11.555 
RockviUe  Pike  (first  floor).  Rockville. 
Maryland,  Publicly  available  records 
will  be  accessible  electronically  from 
the  AgencN-wide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www  HIT .9,0V / SRCJ ADASfS ' index'html 
If  vou  do  not  have  access  to  AD.-\MS  or 
ifihere  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room   I'DRi 
Reference  staff  at  1-800-3^7-4209.  301- 
415-4737  or  by  email  to  pdmnrc.gov 

Dated  at  Rot  kville.  Mdr\ldnd.  this  27th  day 
of  September  2001. 

For  The  Niif  l>^tir  Regulatory  Commission. 
Timothy  G.  Colbum. 
Senior  Project  Manager.  Sectiun  1 .  Project 
Directorate  I.  Division  of  Licensing  Project 
Xtanagement  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Dor   01-24868  Filed  1&-3-01-  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[DocKet  No.  50-293] 


I 


Entergy  Nuclear  Generation  Co. 
Pilgrim  Nuclear  Power  Station;  Notice 
of  Consideration  of  Approval  of 
Transfer  of  Operating  Authority  Under 
Facility  Operating  License,  Transfer  of 
Materials  License,  and  Conforming 
Amendments,  and  Opportunity  for  a 
Hearing  | 

The  U.S.  Nuclear  Regulatorv 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50  80  and  ether 
appli(:ablt>  regulations  approving  the 
transfer  of  operating  authority  under 
Facilitv  Operating  License  No.  DPR-35, 
and  the  transfer  of  Materials  License  No. 
20-0762b-04  tor  the  Pilgrim  Nuclear 
Power  Station  (Pilgrim;  t  urrently  held 
by  Entergy  Nuclear  Generation 
Cnmpanv  (ENCC).  which  i^  the  owner  of 
Piigrni  The  transfer  of  .iuthority  to 
operate  Pilgrim  and  transfer  of  the 
materials  license  would  be  to  Entergy 
Nuclear  Operations.  Inf  orporated 
(ENO)  ENO  IS  an  induect  subsuiian'  of 
Entergy  Clorporation  The  C^onunission  is 
further  considering  amending  the 
licenses  for  artministrative  purposes  to 
reflect  the  proposed  transfer. 

.Act.ording  to  an  application  for 
approval  filed  by  ENCiC.  ENGC's 
ownership  of  Pilgrim  would  be 
unchanged  and  ENGCJ  would  continue 


to  be  responsible  for  the  costs  associated 
with  operating  and  maintaining  Pilgrim. 
In  addition,  there  would  be  no  changes 
to  existing  decommissioning  funding 
assurance  arrangements.  ENO  would 
become  a  licensee,  authorized  to  operate 
the  unit  and  possess  certain  nuclear 
materials.  No  physical  changes  to  the 
facilitv  or  operational  chanjjes  are  being 
proposed  in  the  application 

Tne  proposed  amendments  would 
replace  references  to  ENGC;  in  the 
licenses  as  the  operator  of  Pilgrim  with 
references  to  ENO.  and  otherwise 
substitute  ENO  foi  ENGC^  as  appropriate 
in  the  licenses. 

Pursuant  to  10  CFR  50.80.  no  license 
shall  be  transferred,  directly  or 
indirectly,  thrcjugh  transfer  of  control  of 
the  license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  appro\  e  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  i*;  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law',  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  proposed 
conforming  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  and  the 
Commission's  regulations. 

As  provided  in  10  CFR  2  1315,  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  applicatinn  !n  light  of  the 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50,91 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  October  24,  2001.  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 


set  forth  in  Subpart  M,  "Public 
Notification.  Availability  of  Documents 
and  Records.  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications.  "  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  ser\'ed 
upon  Douglas  E.  Levanway.  Esq.. 
counsel  for  ENGC.  at  Wise.  Carter. 
Child,  and  Carawav,  P  O.  Box  651. 
lackson.  MS  39205  (tel:  601-968-5524; 
fax.  601-968-5519;  e-mail: 
del@\visecarter  com);  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC]  20555  (e- 
mail  address  for  filings  regarding  license 
transfer  cases  only:  OGCLT@NRC.gov); 
and  the  Secretary  of  the  Commission. 
L'.S  Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intenene.  by 
November  5.  2001,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  piovided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and.  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary .  U'  S.  Nuclear 
Regulatorv  Commission.  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  August 
24.  2001.  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room  (PDR).  located  at  One  While  Flint 
North,  11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publiclv  available 
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records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC:  Web 
site.  htip://v\ivH:nrc. gov/ ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  staff  at  1- 
800-197-1209. 301-415-4737  or  bv 
email  to  pdr@nrc.gov. 

Dated  at  R.h  kville,  Mnrx  land  this  27th  da\ 
of  SepIembtT  2001 

lor  the  Nik  lear  Kegiilrftorv  Clunimission, 
Robejl  D.  Starkey. 
Praji'i  t  SUuuiocr.  Sfction  2.  Projert 
nirf(  toratt  I.  Division  of  Licensing  Project 
Mnnngement.  (Office  of  Nuclear  Reactor 
Herniation. 

(FR  Doi  ,  01-24Hh7  hiU;d  10-J-Ol;  8:45  ami 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  5&-2651 

Exelon  Generation  Company,  LLC  and 
Midamerican  Energy  Company,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2;  Revocation  of  Exemptions 

1.0     Background 

Exelon  Gtmeration  Company.  LLC] 
(EGC,  the  licensee),  is  the  holder  of 
Facility  Operating  License  Nos  DPR-29 
and  DPR-30,  which  authorize  operation 
of  the  Quad  Cities  Nuclear  Power 
Station.  Units  1  and  2  (Quad  Cities)  The 
licenses  provide,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  US 
Nuclear  Regulatory  Commission  INR(^ 
or  the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  two  boiling 
water  reactors  located  in  Rock  Island 
County.  Illinois, 

2.0     Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  §  50,48.  10  CFR 
part  50.  Appendix  A.  Criterion  3.  and  10 
CFR  Part  50.  Appendix  R.  establish 
requirements  and  design  criteria  for  fire 
protection  at  operating  nuclear  power 
plants.  Exemptions  from  certain  of  these 
regulations  had  previously  been  granted 
for  Quad  Cities.  These  exemptions  are 
described  as:  (1)  An  exemption  which 
allows  fuse  pulling  to  preclude 
operation  of  the  reactor  relief  valves;  (2) 
an  exemption  which  allows  for  a  lack,  of 
emergency  lighting  for  suppression  pool 
level  instrumentation;  (3)  an  exemption 
which  allows  a  lack  of  suppression  in 


the  vicinity  of  eledrical  equipment:  (4) 
an  exemption  which  allows  a  lack  of  3- 
hour  fire  barriers  in  fire  zones  1,1,1,1 
(llnit  11  and  1,1,2.1  (Unit  2):  (5)  an 
exemption  which  allows  a  lack  of  3- 
hour  fire  barriers  between  redundant 
residual  heat  remo\al  train"-  in  the 
reat.tor  building  and  turbine  huilduiL; 
(Units  1  and  2);  (6)  an  exemption  whn  h 
allows  for  a  lack  of  3-hour  fire  barriers 
between  equivalent  fire  area  23-1 
(8,2,8,D)  and  the  northern  and  i  '-ntr.!! 
zone  groups;  (7)  an  exemption  whu  ti 
allows  for  a  lack  of  3-hour  fire  barriers 
for  certain  4-k\'  bus  duct  penetratiMn> 
(Hj  an  .exemption  which  allows  a  lac  k  of 
3-hour-rated  dampers  in  certain  standby 
gas  treatment  and  reactor  building 
ventilation  ducts;  and  (9)  an  exemption 
which  allows  a  lack  of  complete 
detec:tion  and  suppression  throughout 
the  reactor  building  (Units  1  and  2) 
The  licensee  evaluated  the  abo\e 
exemptions  using  the  ,NRC's  guidance 
and  concluded  that  the  exemptions  are 
no  longer  needed   Therefore,  bv 
adopting  tho  lett<>rs  dated  lune  2  and 
.Xugust  i  2000.  from  the  predecessor 
lie  ensee  of  the  facility,  the 
flommonwealfh  Edison  Company 
(ComEd),  as  supplein<-nted  bv  letters 
dated  May  23  and  September  IH,  2001. 
the  licensee  requested  revocation  of  the 
above  exemptions  Bv  letter  dated 
February  7,  2001    ECrf]  assumed 
responsibility  for  all  pending  \'R(' 
actions  that  were  requt^sted  by  ComLd. 

3.0     Discussion 

Pursuant  to  10  CFR  50  12.  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative  grant  exemptions  from  the 
requirements  of  l()  CFR  pari  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present  On  June  23,  1983,  July  21,  1988 
and  February  25.  1991.  the  NRC  gr.mt'M; 
the  abo\-e  exemptions  frnir.  th^  to(  hiin  .il 
requirements  of  10  ('FK  part  50. 
Appendix  R,  Section  III  (.  or  III. J,  related 
to  fire  protection  of  safe  shutdown 
capability  or  emergent  \  lighting. 
respix:tively. 

Through  analysis  or  plant 
modification,  the  hrensee  has  shown 
that  the  above  exemptions  at^^  no  longer 
required.  The  staff  examined  th*> 
licensee's  rationale  to  sup[)ort  the 
exemption  revof;ation  requests   The  ^taff 
concluded  that  the  proposed 
revocations  are  acceptable  because  the 
licensee  had  established  compliance 
with  10  CFR  part  50.  .\ppendix  R.  for 
these  items, 


The  staff  has  prepared  a  safety 
evaluation  describing  its  rationale  in 
granting  the  requested  exemption 
revocations.  The  safety  evaluation  may 
be  examined,  and/or  copied  for  a  fee.  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland  Publiciv  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
vN-ww, nrc.gov  (the  Electronic  Reading 
Room). 

[  herefore,  the  staff  concludes  that  the 
subject  exemptions  from  the 
requirements  of  the  regulations  in  10 
CFR  part  50.  Appendix  R.  are  no  longer 
required. 

4  0  Con(  lusinn 

Accordingly,  the  Commission  has 
determined  that  the  exemptions  granted 
lune  23.  1983.  )uly  21,  1988.  and 
February  25.  1991.  related  to  (1)  fuse 
pulling  to  preclude  operation  of  the 
reactor  relief  valves;  (2)  a  lack  of 
emergency  lighting  for  suppression  pool 
level  instrumentation;  (3)  a  lack  of 
suppression  in  the  vicinity  of  electrical 
equipment;  (4)  a  lack  of  3-hoiir  fire 
barriers  in  fire  zones  Mil  (Unit  1 )  and 
1  1,2.1  (Unit  2);  (5)  a  lack  of  3-houi  fire 
barriers  between  rt-dundant  residual 
heat  removal  train-s  in  the  reactor 
building  and  turbine  building  (Units  1 
and  2);  (b)  a  lack  of  J-hour  fire  barriers 
between  equivalent  fire  area  23-1 
(8,2"8.D)  and  the  nonhem  and  central 
zone  groups;  (7)  a  lack  of  3-hour  fire 
barriers  for  certain  4-kV  bus  duct 
penetrations;  (8)  a  lack  of  3-hour-rated 
dampers  in  certain  standby  gas 
treatment  and  reactor  building 
ventilation  ducts;  and  (9)  a  lack  of 
c  omplete  detection  and  suppression 
throughout  the  reactor  building  (Units  1 
and  2).  are  hereby  revoked. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
revocation  of  these  exemptions  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (66  FR 
49218). 

This  exemption  revocation  is  effective 
upon  issuance. 

Dated  at  Koikville.  Man,  land,  this  27th  da> 
of  September  2001. 

For  the  Nuclear  Rcgiiiaiory  Commission, 
lohn  \.  Zwolinski. 
Dirertor.  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 

jFR  Doc.  01-24869  Filed  10-3-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-277  and  50-278] 

Exelon  Generation  Company.  LLC: 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  I '  S.  Nuclear  Regulatory 
f]oiiHnis>^ion  fN'RCI  is  considering 
issurfno-  nf  an  »>xpmption  from  Title  10 
of  the  Codf  of  F^'dcral  Regulations  (10 
CFR1  part  50.  .\ppfndix  R.  .Section  Ili.F. 

■  .Automatic  Fire  Uetection".  for  Facility 
Operating  Licenses  Nos  DPR-44  and 
DPR-56.  issued  to  Exelon  (ieneration 
Conipanv,  LLC,  et  al.  (the  licensee),  for 
operation  of  the  Peach  Bottom  Atomic 
Power  .Station  (PBAPS).  L'nits  2  and  3. 
located  in  York  Countv.  Pennsylvania. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
as-iessment  and  finding  nf  nn  significant 
imptu  t 

Environmental  .Vssessment 

I<if'!iti>ii  atinn  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exeinptmn  from  the  requirements  of  10 
C:FR  part  50,  Appendix  R,  Section  III.F, 

■  Autrim-itic  Fire  Deter. tion."  to  the 
extent  that  they  require  the  installation 
of  automatic  fire  detection  systems  in 
certain  areas  that  contain  nr  present  an 
exposure  fif'  hazard  to  safety-related  or 
safe  shutdown  systems  or  components. 
The  licensee  is  seeking  an  exemption 
from  the  requirements  for  an  automatic 
fire  detection  svstem  for  room  222.  a 
L'nit  2  teedwater  heater  room  in  the 
turbine  building,  and  room  429.  the 
Unit  2  and  I'nit  3  turbine  eeneratr)r  hall 
in  the  turbine  building 

The  proposed  action  is  in  ai  (  ordance 
with  the  licensees  application  tor 
exemption  dated  lune  15.  2001 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  in 
order  to  preclude  fiose  exposure  for 
workers  during  maintenance  and  testing 
of  detection  systems,  and  considernhle 
expense   should  plant  modifications  be 
required  to  be  made. 

Envirnnmental  Impacts  uf  the  Proposed 
Artinn 

The  NRC  has  completed  its  evaluatmn 
of  the  proposed  action  and  conr  huies 
that  with  the  proposed  exemption  there 
will  be  an  adequate  level  of  fire 
protection  and  the  underlying  purpose 
of  10  (TR  part  50.  Appendix  R.  Sei  tmn 
III  F,  will  be  met  for  the  affected  areas 
of  the  plant  such  that  there  would  he  no 
significant  increase  in  the  risk  of  fires  at 
this  facility. 


The  proposed  action  will  not 
significantly  increase  the  probabilitv  or 
con.sequences  of  accidents,  no  changes 
are  being  made  in  the  types  rif  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the    no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  significant  change  in 
current  environmental  impacts  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previouslv  considered  in  the  Final 
Environmental  Statement  for  PB.\PS 
Units  2  and  3.  dated  .\pnl  1973 

Agencies  and  Persons  Consulted 

On  August  15.  2001.  the  staff 
consulted  with  the  Pennsvivania  State 
official.  Dennis  Dyckman  of  the 
Pennsylvania  Department  of 
Environmental  Protection.  Nuclear 
Safety  Division,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment   Accordingly,  the 
NRC;  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  at  tion 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  lune  15.  2001    Documents  may  be 
examiiK^d.  and/or  (opied  for  a  fee.  at  the 
NRC's  Public  Document  Room  (PDR). 


located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  AD.'WIS  Public  Library  component 
on  the  N'RC  Web  site,  http:// 
www.nrc.gov  (the  Public  Electronic 
Reading  Room).  If  vou  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
or  301-415-4737.  or  b)  e-mail  at 
pdr<°?nrc.gov. 

Date(i  ai  Rot  kville.  Maryland,  this  28th  day 
of  September  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  P.  Boska. 

ProjtKt  Manugf  r.  Sf  tinu  J..  Prn]ec\ 

Dirfctorate  I.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

IFK  D(.(    01-:4Hh-.  Filed  10-3-O1:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

TXU  Electric;  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuancf;  of  amendments  to  delete  the 
anti-trust  conditions  contained  in 
Appendix  C  to  Facilitv  Operating 
License  (FOL)  Nos.  NPF-87  and  NPF- 
89.  issued  to  TXU  Electric  (the  licensee), 
for  operation  of  the  Comanche  Peak 
Steam  Electric  Station  (CPSES).  Units  1 
and  2.  and  issuance  of  associated 
conforming  and  nonconforming  license 
amendments.  CPSES.  Units  1  and  2.  are 
located  in  Somervell  and  Hood 
counties.  Texas.  Therefore,  as  required 
by  10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assf^ssment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  delete  the 
anti-trust  conditions  contained  in 
Appendix  C  to  the  FOLs  for  CPSES. 
Units  1  and  2.  The  licensee  has 
proposed  to  amend  the  FOLs  to  delete 
anti-trust  conditions  in  the  context  of  its 
application  for  the  Commission's 
consent  to  transfer  the  FOLs  to  an 
affiliated  generating  company. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  19.  2001. 
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The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed. 
according  to  the  licensee's  application, 
in  order  to.  among  other  things,  remove 
certain  requirements  that  are  no  longer 
necessary  following  Te.xas's  adoption  of 
a  comprehensi\e  restructuring  s\stem. 

Environmental  Impacts  of  the  Proposer! 
Action 

The  NRC  has  (.ompleted  its  f>valuation 
of  the  proposed  action  and  concludes 
that  the  proposed  license  amendments 
represent  administrative  actions  which 
have  no  effect  on  plant  equipment  or 
operation. 

The  proposed  action  will  not 
significantly  increase  the  probabilitv  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  thpre  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  ot  the 
Alternatives  to  the  Proposed  A(  tion 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action  " 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
acticm  and  the  alternative  action  are 
similar. 

Alternative  I'se  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  NUREG-0775. 
"Final  Environmental  Statement  Related 
to  the  Operation  of  Comanche  Peak 
Steam  Electric  Station.  Units  1  and  2." 
dated  September  1981 

Agencies  and  Persons  Consulted 

On  August  8.  2001,  the  staff  consulted 
with  the  Texas  State  official.  Mr.  Arthur 
Tate  of  the  Texas  Department  of  Health. 
Bureau  of  Radiation  Control  regarding 
the  environmental  impact  of  the 


proposed  action   The  State  (iffn  lal  h.id 
no  comments 

Finding  of  No  Significant  Impact 

On  the  lidsis  of  the  cir.  ixi  Tiinental 
assessment,  thp  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  inifiatt  -tatement  for  the 
proposed  action 

For  further  details  with  respect  to  the 
proposed  action,  sep  the  licensee's  letter 
dated  June  19.  2001.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  a  the 
NRCs  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland,  Publicly  available  records 
will  be  accessible  ele(  tnmically  from 
the  Agenc\  wide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Library  component  on  the  .NR(   W'fh 
site.  http:/'www  nrc  gn\'  (the  Public 
Electronic  Reading  Room)  If  vou  do  nol 
have  access  to  ADAMS  or  if  there  arc 
problems  in  accessing  the  dor  uments 
located  in  ADAMS,  contact  the  .NRC 
PDR  Reference  staff  at  1-800- .597^209. 
or  301-415-47J7.  or  by  e-mail  at 
pdr^nrc-so\ 

Dated  at  R  ..  k\     ;.    Maryland,  this  27th  day 
(i|  .Spptenibtn    JDOI 

For  tht'  \iH  liMr  Kegulatory  Commission. 
David  H.  )afTe. 

Senior  Prr);ri  '  \tanager.  Section  J.  Project 
Dinrlomtf  l\ '  Division  of  Licensing  Projert 
Management.  Ofjicc  of  Nuclear  Reactor 
Regulation. 

>¥R  l)r»    Ol-.MHW,  Filed  10-3-01;  8:45  am] 

BILUNG  CODE  759(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  tC-251 97] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

Seplernhnr  liH,  2001 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Compan\ 
Act  of  1940  for  the  month  of  .September 
2001.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEf^'s  Public 
Reference  Branch.  450  Fifth  St  ,  NW.. 
Washington.  DC  20549-0102  (tel   202- 
942-8090)  An  order  granting  ea(  h 
application  will  be  issued  unlesN  the 
SEC  orders  a  hearing  Interested  [)ersons 
may  request  a  hearing  on  an\ 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applif  ant  v\  ith  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  23,  2001 .  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564.  SEC. 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0506. 

\.\l  Investment  Funds  I!    Im    I  f  lU  No 
811-7690J;  I.\I  Investment  1  unds  1\ 
Int.  [File  No.  811-10041    I Al  lnvestn).;nl 
Funds  \  111,  Ini    IFdcNo   811-3767) 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  September 
18,  2000.  each  applicant  transferred  its 
assets  to  a  corresponding  series  of 
Federated  Equity  Funds,  based  on  net 
asset  value.  AH  expenses  incurred  in 
connection  with  the  reorganizations 
were  paid  by  Investment  Advisers,  Inc., 
applicants'  investment  adviser,  and 
Federated  Investors,  parent  companv  of 
the  investment  adviser  to  the  acquiring 
funds. 

Filing  Date:  The  applications  were 
filed  on  September  10,  2001. 

Applicant's  Address:  3700  U.S.  Bank 
Place.  601  Second  Avenue  South. 
Minneapolis,  MN  55402 

I.M  Investment  Funds  1.  Inc   \l\\v  .\o. 
811-27471 

Summar\-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  18. 
2000,  applicant  transferred  its  assets  to 
Federated  Bond  Fund,  a  series  of 
Federated  Investment  Series  Funds. 
Inc.,  based  on  net  asset  value.  All 
>'xpenses  incurred  in  connection  with 
the  reorganization  were  paid  by 
Investment  Advisers,  Inc.,  applicant's 
investment  adviser,  and  Federated 
Investors,  parent  company  of  the 
investment  adviser  to  the  acquiring 
fund. 

Filing  Date:  The  application  was  filed 
on  September  18,  2001. 

Applicant's  Address:  3700  U.S.  Bank 
Place,  601  Second  Avenue  South. 
Minneapolis.  MN  55402. 
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LAI  Investment  Funds  III.  Inc,  [File  No. 
811-4904] 

Summan,':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  18, 
2000,  applicant  transferred  its  assets  to 
Federated  International  Equity  Fund,  a 
series  of  Federated  International  Series, 
Inc..  based  on  net  asset  value.  All 
expenses  incurred  in  connection  with 
the  reorganization  were  paid  by 
Investment  Advisers.  Inc..  applicant's 
investment  adviser,  and  Federated 
Investors,  parent  company  of  the 
investment  adviser  to  the  acquiring 
fund. 

Filing  Date:  The  application  wa.s  filed 
on  September  10.  2001 

Applicant's  Address:  3700  US.  Bank 
Place,  601  Second  Avenue  South, 
Minneapolis,  MN  55402 

lAI  Investment  Funds  VI,  Inc.  [File  No. 
811-5990) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  18, 
2000.  each  of  applicant  s  five  portfolios 
transferred  their  assets  to  a 
corresponding  series  of  Federated 
Equity  Funds  or  Money  .Market 
Obligations  Trust,  based  on  net  asset 
value.  .Ml  expenses  incurred  in 
connection  with  the  reorganization  w^re 
paid  by  Investment  .advisers.  Int.  . 
applicant's  investment  adviser,  and 
Federated  Investors,  parent  company  of 
the  investment  adviser  to  the  acquiring 
funds. 

Filmg  Date  The  application  was  filed 
on  September  10.  2001 

Applicant's  Address  3700  L'  S  Bank 
Place.  601  Second  Avenue  South, 
Minneapolis.  MN  55402 

L\I  Investment  Funds  VTI,  Inc.  (File  No. 
811-2147] 

Summary:  .Applicant  seeLs  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  September  18, 
2000.  applicant  transferred  its  assets  to 
Federated  American  Leaders  Fund,  inc  , 
based  on  net  asset  value,  .\11  expenses 
incurred  in  connection  with  the 
reorganization  were  paid  by  Investment 
Advisers.  Inc..  applicant's  investment 
adviser,  and  Federated  Investors,  parent 
company  of  the  investment  adviser  to 
the  acquiring  fund. 

Filmg  Date:  The  application  was  filed 
on  September  10,  2001. 

Applicant's  Address:  3700  US  Bank 
Place.  601  Second  .^ venue  South. 
Minneapolis,  MN  55402. 

Legg  Mason  Total  Return  Trust,  Inc. 
[File  No.  811-4308) 

Summary  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  On  June  14,  2001. 
applicant  transferred  its  assets  to  Legg 
Mason  American  Leading  Companies 
Tnist,  a  •series  of  Legg  Mason  Investors 
Tru^t.  Inc  .  based  on  net  asset  value. 
Expenses  of  S168.748  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant  s  principal 
underwriter.  Legg  Mason  Wood  Walker, 
Incorporated. 

Filing  Date:  The  application  was  filed 
on  September  1  ).  2001 

Applicant  s  Address:  100  Light  St.. 
Baltimore,  MD  21202. 

Investment  Series  Trust  [File  No.  811- 
5093) 

Summan'  .\ppiicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  By  October  12. 
1994.  each  of  applicant's  three  series 
had  made  a  liquidating  distribution  to 
its  shareholders  based  on  net  asset 
value  Applitant's  investment  adviser. 
Federated  Investment  Management 
Companv.  and/Or  its  affiliates  incurred 
all  "expenses  in  connection  with  the 
liquidation 

Filing  Date:  The  application  was  filed 
on  September  18.  2001. 

Applicant'!^  Address  Federated 
investors  Tower.  1001  Liberty  Ave.. 
Pittsburgh.  PA  15222-3779 

The  Starburst  Funds  II  [File  No.  811- 
6119) 

Summar,-  .Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  May  12.  1995. 
applicant  transferred  its  assets  to 
Starburst  Government  Income  Fund,  a 
portfolio  of  the  Starburst  Funds,  based 
on  net  asset  value  .Applicant's 
investment  adviser.  Compass  Bank,  and/ 
or  ;its  affiliates  incurred  all  expenses  in 
connection  with  the  reorganization. 

Filing  Date  The  application  was  filed 
on  September  18.  2001 

Applicant's  Address:  Federated 
Investors  Tower,  1001  Liberty  Ave.. 
Pittsburgh.  PA  15222-3779    ' 

Scudder  Weisel  Capital  Entrepreneurs 
Fund  (File  No.  811-10169] 

Summarw  .Applicant,  a  closed-end 
in\  estment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  On  April  30, 
2001,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $15,000 
incurred  in  connec:tion  with  the 
liquidation  were  paid  by  applicant's 
investment  adviser,  Scudder  Weisel 
Capital  LLC 

Filing  Dates  The  application  was 
filed  on  July  26,  2001,  and  amended  on 
September  13,  2001. 


Applicant's  Address:  88  Kearny  St., 
Suite  2100,  San  Francisco,  CA  94108. 

Scudder  Weisel  Capital  Funds  [File  No. 
811-10251] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  [uly  26.  2001.  and  amended  on 
September  13,  2001. 

Applicant's  Address:  88  Kearny  St.. 
Suite  2100,  San  Francisco,  CA  94108. 

Blanchard  Funds  [File  No,  811-4579] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  27. 
1998,  applicant  transferred  its  assets  to 
Evergreen  Equity  Trust.  Evergreen 
International  Trust,  Evergreen 
Municipal  trust  and  Evergreen  Fixed 
Income  Trust,  based  on  net  asset  value. 
Applicant  incurred  no  expenses  in 
connection  with  the  reorganization. 

Filing  Date:  The  application  was  filed 
on  August  31,  2001. 

Applicant's  Address:  5800  Corporate 
Dr  ,  Pittsburgh,  PA  15237-7000. 

Putnam  Investment  Grade  Municipal 
Trust  m  [File  811-7099] 

Summary:  Applicant,  a  close-end 
management  investment  company, 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
On  July  23.  2001.  applicant  transferred 
its  assets  to  Putnam  Municipal  Bond 
Fund  (formerly  known  as  Putnam 
Investment  Grade  Municipal  Trust  II) 
(the  "Acquiring  Fund  ")  based  on  met 
asset  value.  Applicant's  preferred 
shareholders  received  preferred  shares 
of  the  Acquiring  Fund  having  an 
aggregate  liquidation  preference  equal  to 
the  aggregate  liquidation  preference  of 
applicant's  outstanding  preferred 
shares.  Expenses  of  $444,000  incurred 
in  connection  with  the  reorganization 
were  paid  by  applicant  and  the 
Acquiring  Fund. 

Filing  Date:  The  application  was  filed 
on  August  31,  2001. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  MA  02109. 

CalifDrnia  Municipal  Cash  Tnist  [File 
No.  811-5760] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  12, 
1994,  applicant  transferred  its  assets  to 
California  Municipal  Cash  Trust,  a 
portfolio  of  Money  Market  Obligations 
Trust,  based  on  net  asset  value. 
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Applicant  incurred  no  expenses  in 
connection  with  the  reorganization. 

Filing  Date:  The  application  was  filed 
on  August  31.  2001. 

Applicant's  Address:  5800  Corporate 
Dr..  Pittsburgh  PA  15237-7000. 

The  Harvest  Funds  [File  No.  811-9211) 

Samman.-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  29. 
2001.  applicant  transferred  its  assets  to 
Calvert  South  Africa  Fund,  a  series  of 
Calvert  Impact  Fund.  Inc.,  based  on  net 
asset  value.  Expenses  of  S19.770 
incurred  in  connection  with  the 
reorganization  were  paid  pro  rata  bv 
applicant  and  the  sur\iving  fund 

Filing  Date:  The  application  was  filed 
on  August  29.  2001. 

Applicant's  Address:  112  Ballvmeade 
Dr..  Wilmington,  DE  19810. 

Automated  Cash  Management  Trust 
(File  No.  811-3351] 

Summon':  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  28. 
1994,  applicant  transferred  its  assets  to 
Money  Market  Obligations  Trust  based 
on  net  asset  \alue.  .Applicant  incurred 
no  expenses  in  connection  with  the 
reorganization. 

Filing  Date:  The  application  was  filed 
on  August  31,  2001. 

Applicant's  Address:  5800  Corporate 
Dr..  Pittsburgh.  PA  15237-7000 

New  York  Municipal  Cash  Trust  (File 
No.  811-3432] 

Summar}-:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  tn  be  an 
investment  company.  On  September  2. 
1994,  applicant  transferred  its  assets  to 
Federated  Municipal  Trust  based  on  net 
asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
reorganization. 

Filing  Dates:  The  application  was 
filed  on  August  6,  2001,  and  amended 
on  September  26.  2001. 

Applicant's  Address:  Federated 
Investors  Tower,  1001  Libertv  Avenue, 
Pittsburgh,  PA  15222-3779.  " 

Beacon  Global  Advisors  Trust  (File  No. 
811-7879] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  31.  2000. 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  S7250 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant  and 
its  advisor,  Beacon  Global  Advisors.  Inc 

Filing  Dates:  The  application  was 
filed  on  August  29.  2001.  and  amended 
on  September  21,  2001. 


Applicant's  Address  Beacon  Global 
.Advisors.  Inc..  4550  Montgnmcn  Ave 
Suite  302N,  Bethesda.  MD  20814 

Targeted  Duration  Trust  [File  No.  811- 
6085] 

.Surn/Tian-  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  Bv  No\ember  14 
1991,  all  shareholders  of  applicant  had 
voluntarily  redeemed  their  shares  at  net 
asset  value  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation 

Filing  Dates  The  application  was 
filed  on  lune  6.  2001.  and  amended  on 
September  26.  2001 

Applicant  s  Addresi-   5800  f'.orpnrate 
Dr.,  Pittsburgh,  PA  15237-7000 

For  the  Commission,  by  the  Division  of 

Investment  Management,  pursuant  to 
delegated  authontv 

Margaret  H,  McFariand, 

Dtputy  Sccretiin 

|FR  Do(    01-24807  Fil«d  10-3-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-44867:  Fi>e  No.  SR-NASt>- 
2001-58] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Amending  NASD  Code  of 
Procedure  Rule  9216  and  NASD  Code 
of  Procedure  Rule  9270  To  Substitute 
ttie  Office  of  Disciplinary  Affairs  for  the 
Office  of  General  Counsel  for  Review 
of  Proposed  Acceptance,  Waivers  and 
Consents,  Proposed  Minor  Rule 
Violation  Letters,  and  Offers  of 
Settlement 

September  2  7   2001 

Pursuant  to  Section  19f>))(11  of  th.' 
Securities  Exc:hange  .\r\  of  19:<4 
(■'Act"),'  and  Rule  19b— 4  thereunder.- 
notice  is  hereby  given  that  on 
September  24,  2001,  the  National 
Association  of  Securities  Dealers,  Im 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiar>  ,  NASD 
Regulation,  Inc  ("N.^SD  Regulation") 
filed  with  the  Securities  and  E\(  hange 
Commission  ("Commission"  or  "SEC"I 
the  proposed  rule  change  as  described 
in  Items  1,  II.  and  III  below,  which  Items 
ha\e  been  prepared  bv  N,^S^ 
Regulation.  The  commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 

frnm  in'erpsted  person^  ' 

1    Self-Regulator\  Oreani/ations 
Statement  of  the  Terms  of  Substan(  t-  nl 
the  Proposed  Rule  Change 

\.\SI)  KreuMtimi  proposes  to  amend 
\.\SD  (  ode  iif  Procedure  Rule  9216  and 
N.\SD  Code  of  Procedure  Rule  9270 
TriL  proposed  amendments  would 
substitute  review  b^the  Office  of 
General  Counsel  ("OGC ')  of  proposed 
Acceptance.  Waivers  and  consents 
("AWCs").  proposed  violation  letters 
under  the  minor  rule  violation  plan 
pursuant  to  NASD  Code  of  Procedure 
Rule  9216  and  Offers  of  Settlement 
pursuant  to  NASD  Code  of  Procedure 
Rule  9270  (hereinafter  referred  to 
collectively  as  'settlements ')  with 
review  bv  the  Office  of  Disciplinar\' 
Affairs  (-ODA"), 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
brackets, 

•  *        •        •        • 

9200.  Disciplinar\'  Proceedings 

*  *        «         *         « 

9216,  Acceptance.  Waiver,  and 
Consent:  Plan  Pursuant  to  SEC  Rule 

19d-1(c)(2) 

(a)  Acceptance.  Waiver,  and  Con.sent 
Procedures 

(1)  No  change 

(2)  No  change 

(3)  If  the  member  or  associated  person 
executes  the  letter  of  acceptance, 
waiver,  and  consent,  it  shall  be 
submitted  to  the  National  Adjudicaton,- 
Council  The  Review  Subcommittee  or 
the  (General  Counsel]  Office  of 
Disciplinar,'  Affairs  may  accept  such 
letter  ir  d'Ut  it  to  the  National 
AdjudK  rtti,r\  Council.  The  Review 
Subcommittee  may  reject  such  letter  or 
refer  it  to  the  National  Adjudicatory 
Council  for  acceptance  or  rejection  by 
the  National  Adjudicator.'  Council. 

(4)  If  the  letter  is  accepted  by  the 
National  Adjudicator.'  Council,  the 
Review  Subcommittee,  or  the  (General 
Counsel!  Office  of  Disciplinary  Affairs, 
it  ^h.iil  t>c  deemed  final  and  shall 

I  (lIl^t!t:ltl■  the  complaint,  answer,  and 
decision  iii  the  matter  If  the  letter  is 
ri'M''  ted  bv  the  Review  Subcommittee  or 
ttK  National  Adjudicator)  Council. 
N,\sl)  Regulation  may  take  any  other 
appropriate  disciplinar\'  action  with 


^■■>  ISC,  78s(b)(l) 
M7CFR240  19b-« 


'  The  Commission  made  various  typographic:al 
and  formatting  changes  and  one  tJtange  to  the  rule 
language  of  N.\SD  C^ode  of  pr<x.edure  Rule 
9270(e)(3)  at  the  request  of  the  NASD  The  changes 
are  reflected  in  this  notice  Telephone  discussion 
between  Shirley  H  Weiss.  Office  of  General 
Counsel.  NASD  Regulation,  and  Christopher  B 
Stone.  Attorney  Advisor.  Division  of  Market 
Regulation.  Commission  (Sept.  25.  2001). 
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respect  lo  the  alleged  violdtion  nr 
violations.  If  the  letter  is  reierted,  thf 
member  or  associated  person  sh<iil  rmt 
be  prejudiced  by  the  execution  of  th<' 
letter  of  acceptance,  waiver. and  consent 
under  silbparagraph  (a)fl  j  and  the  letter 
mav  not  be  introduced  into  evidence  in 
connection  with  th*''  determination  of 
the  issues  set  forth  in  any  complaint  or 
in  any  other  proceeding 

(b)  Procedure  for  Violation  Under 
Plan  Pursuant  t<'  SEC  Rule  19.1- 1(c)(2) 

11)  No  change 

(2)  No  change 

(3)  If  the  member  or  associated  person 
executes  the  minor  rule  violation  plan 
letter,  it  shall  be  submitted  to  the 
.National  Adjudicator^  Council.  The 
Review  Subcommittee  or  the  [General 
Counsel]  Ofticf  nf  Disriplmnn-  Affairy 
mav  accept  such  letter  or  refer  it  to  the 
National  Adjudicatory  Council  for 
acceptance  or  rejection  b\  the  National 
Adjudicator\-  Council  The  Review 
Subcommittee  may  reject  such  letter  or 
refer  it  to  the  National  Adjudicatory 
Council  for  acceptance  or  rejection  by 
the  National  Adtudicatorv  Ciouncil. 

(4)  If  the  letter  is  accepted  by  the 
National  Adjudicatory  council,  the 
Review  Subcommittee,  or  the  [General 
Counsel!  Office  of  Di^ciplimiry  Affairs. 
It  shall  be  deemed  final  and  the 
Association  shall  report  the  violation  to 
the  Commission  a>>  required  by  the 
Commission  pursuant  to  a  plan 
approved  under  SEC  Rule  19d-Uc)l2j.  if 
the  letter  is  rejected  by  the  Review 
Sub(  rimmittee  or  the  National 
Adiudicdtory  council,  NASD  Regulation 
may  take  any  other  appropriate 
disciplinary  action  with  respect  to  the 
alleged  violation  or  violations.  If  the" 
letter  is  rejected,  the  member  or 
associated  person  shall  not  be 
prejudiced  by  the  execution  of  the 
minor  rule  violation  plan  letter  under 
subparagraph  (b)(1)  and  the  letter  may 
not  be  introduced  into  evidenc  e  hi 
connection  with  the  determination  nf 
the  issues  set  forth  in  any  cf>mpldint  or 
in  anv  other  proceeding.        , 

*  *  »  *  • 

9270,  Settlement  Procedure 

(a)  through  (d)  No  chang*' 

(e)  Uncontested  Offers  of  Settlement 

No  change 

(1 )  No  change 

(2)  Before  an  offer  of  settlement  and 
an  order  of  acceptance  shall  becornf 
effective,  they  shall  be  submitted  to  and 
accepted  bv  the  National  Adjudicatory 
Council,  The  Review  Subcommittee  f)f 
the  (Oneral  Counsel]  Office  of 
Disciplinary  Affairs  mav  accept  such 
offer  of  settlement  and  order  of 
acceptance  or  refer  them  to  the  National 
Adjudicatory  Council  for  acceptance  or 


rejei.tion  bv  'h**  National  Adjudicatory 
Council.  The  Review  Subcommittee 
may  reject  such  offer  of  settlement  and 
order  of  acceptance  or  refer  them  to  the 
National  Adjudicatory  Council  for 
acceptance  or  rejection  by  the  National 
Adjudicatory  Council. 

(3)  If  the  offer  of  settlement  and  order 
of  acceptance  are  accepted  by  the 
National  Adjudicatory  Council,  the 
Review  Subcommittee,  or  the  [General 
Counsel]  Office  of  Di^i  iplinan.-  Affairs. 
thev  shall  become  final  and  tfie  [General 
Counsel!  Director  of  the  Office  of 
Disciplinary  Affairs  shall  issue  the  order 
and  notify  the  Office  of  Hearing 
Officers 

(0  through  (j)  No  change 

4  A  *  *  * 

II.  S«!lf-ReguIator\  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulations  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  anv  cfimments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements 

A.  Self- Regulator}-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

1.  Purpose 

The  purpt)se  of  the  proposed  rule 
change  is  to  substitute  OGS  review  of 
settlements  with  ODA  review  of 
settlements.  This  change  in 
administrative  practice  would  reduce 
certain  duplications  of  effort  in  part  of 
staff  of  ODA  and  OCX]  in  the  settlement 
review  process,  and  it  would  also 
shorten  the  time  that  it  generally  takes 
to  accept  or  reject  a  settlement.  The 
proposed  rule  change  would  give  ODA 
the  sole  responsibility  for  reviewing  and 
approving  proposed  settlements  and  for 
referring  selected  f)roposed  settlements 
to  the  National  Adjudicatory  Council 
("NAC").  via  the  Review  Subcommittee 
CRSC").  Pursuant  to  Article  V.  Section 
5  1 1  of  the  NASD  Regulation  By-Laws. 
the  RSC;  is  appointed  by  the  NAC  to 
determine  whether  disciplinary  and 
membershif)  (iro(  eedings  decisions 
should  he  tallt'd  for  review  by  the  NAC 
und(;r  the  Rules  of  the  Association  and 
to  perform  anv  other  function 
authorized  b\  the  Rules  of  the 
Association.  The  RSC  is  composed  of  no 


fewer  than  two  and  no  more  than  four 
members  of  the  NAC.  and  the  number 
of  non-industry  members  equals  or 
exceeds  the  number  of  industry 
members.  OGC  will  continue  to  act  in 
its  role  as  counsel  to  the  NAC  and  the 
RSC. 

Currently,  all  proposed  settlements 
recei\'e  at  least  two  layers  of 
independent  staff  review  in  addition  to 
the  internal  supervisory  proc;esses  of  the 
Departments  of  Enforcement  and  Market 
Regulation,  ODA  conducts  the  first 
review.  CJDA  (formerly  called  the  Office 
of  Disciplinary  Policy)  was  established 
in  1997  within  the  Office  of  the 
President.  Its  purpose  is  to  participate  in 
the  case  authorization  process  as  an 
independent  reviewer  of  ( (implaints  and 
settlements  developed  bv  the 
Departments  of  Enforcement  and  Market 
Regulation.-*  ODA  currently  has  the 
authority  either  to  (1 )  authorize  a 
proposed  settlement,  in  which  case  it  is 
forwarded  to  the  NAC]  (via  OGC)  for 
acceptance  under  .NASD  Code  of 
Procedure  Rule  9216  or  NASD  Code  of 
Procedure  Rule  9270.  or  (2)  refuse  to 
authorize  a  proposed  settlement,  in 
which  case  the  matter  is  sent  back  to 
Enforcement  or  Market  Regulation  for 
further  consideration.^' 

OGC  serves  as  counsel  to  the  NAC 
(via  the  RSC])  in  its  review  of  proposed 
settlements  authorized  bv  (3DA.  NASD 
Code  of  Procedure  Rule  9216  and  NASD 
Code  of  Procedure  Rule  9270  provide 
that  C3GC  (on  behalf  of  the  NASD 
Regulation  General  Counsel)  may  ac:cept 
settlements  on  behalf  of  the  NAC]  or 
refer  them  to  the  RSC  for  acceptance  or 
rejection,  and  the  RSC  may  accept  or 
reject  settlement  on  behalf  of  the  NAC. 

The  proposed  rule  change  will  revise 
the  Code  of  Procedure  to  substitute  ODA 
for  OGC  in  the  settlement  process  and 
give  ODA  the  authority  to  accept,  but 
not  reject,  settlements.  If  ODA 
determines  not  to  accept  a  settlement, 
the  Departments  of  Enforcement  and 
Market  Regulation  will  have  the  option 
either  to  renegotiate  the  settlement 
based  on  ODA's  input  or  to  submit  the 
proposed  settlement  to  the  RSC.  When 
matters  are  presented  to  the  RSC,  ODA 
and  Enforcement  and  Market  Regulation 
attorneys  will  present  their  positions  to 
the  RSC  (in  writing  and  orally),  and 


<In  1997  and  1998.  (JD.\  rt'vicwfd  ,ill  rnmplaints 
inH  prnpciseii  si-lllfmrnts  fnr  p(ili(  v  issuon  but 
fiirmal  authnrizdtion  wdN  lidiidlpd  hv  a  C^se 
.Aiithdnzation  I  nil  in  the  Departinrnt  of 
Enfon  Hmcnl.  The  polirv  rpvicw  .ind  authorization 
funt  tions  werp  Lon.iolidatpd  within  (ID.^  in  lanuary 
1999   Spf.urities  tx(.han){p  .Act  Kelpa.sp  No  4CWM 
([>t    fO.  19981.64  FR  10.50  (Ian   7    19991  (Flip  So. 
SR-N.\Sr)-98-90| 

'  In  prarticp.  the  \.\C  genprally  does  nnl  rpview 
settlements,  leaving  that  hinttions  to  tXXl  and  the 
RSC. 
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OGC  staff  will  act  as  advisor  to  the  RSC. 
As  is  the  case  under  the  current  system, 
the  RSC  will  either  accept  or  reject. 
ODA  will  also  refer  matters  to  the  RSC 
that  raise  significant  policy  issues. 

Pursuant  to  the  proposal.  OGC  will 
continue  to  serve  as  counsel  to  the  NAC 
and  RSC  on  all  adjudicative  matters, 
OGC  will  advise  the  NAC  and/nr  RSC 
on  particular  settlements  as  necessarv. 
and  it  will  bring  significant  polirv 
issues  to  the  NAC  as  required,  OGC  will 
also  meet  with  ODA  and  Enforcement 
and  Market  Regulation  management  on 
a  regular  basis  to  discuss  these 
significant  issues.  OGC.  will  leview  all 
accepted  settlements  and  identih 
trends,  issues,  and  e\identiary  and  legal 
problems  for  the  NAC. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  c(»nsistent  with 
the  provisions  of  Section  15A(b)(6)''  of 
the  Act.  whic:h  requires,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulati\e  af:ts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  reduce  the  current 
duplication  of  effort  by  ODA  and  OG(" 
and  shorten  the  time  that  it  generallv 
takes  to  accept  or  reject  a  settlement. 

B  Self-Regulator\'  Organization  s 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  belie\e 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  ttie  purposes  of  the  Act.  is  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)  ■  of  the  Act  and  Rule  19b- 
4(f)(3)  thereunder''  as  being  concerned 
solely  with  the  administration  of  the 
NASD.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 


necessary-  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  act  ' 

IV.  Solicitation  of  Comments 

Interested  persons  are  in\ilt'(i  t; 
submit  written  data.  \  iews.  and 
arguments  concerning  the  foregoing 
including  whethei  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  pr(jposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  td  the 
proposed  rvile  change  between  ttie 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  ac(  ordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  t  opving  in 
the  Commission's  Public  Reference 
Room  (.opies  of  such  filing  will  also  be 
a\ailable  for  inspec:tion  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-58  and  should  be 
submitted  bv  October  25   2001. 

ho!  the  Commission,  by  the  Division  of 
M  irket  Regulation,  pursuant  to  delegated 

ciuthiintv  '  ' 

.Margaret  H.  NlLparland. 

Dfputv  Secret  an 

li  R  U(K    ()1-Z4H()H  Filed  10-3-01:8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION  . 

[Release  No.  34-44870:  File  No  SR-NASD- 
2001-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  lmn>ediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  Pilot  Program 
Clarifying  Nasdaq's  Authority  To 
Initiate  and  Continue  Trading  Halts 

Septembe-  ,;h.  ^001 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('Act'),''  and  Rule  19b-4  thereunder  ■ 
notice  is  hereby  given  that  on 
September  27.  2001.  the  .National 


Assoc  latum    f  Securities  Dealers,  inc. 
(■'NASD'     thrdimh  its  subsidiary,  the 
Nasdaq  Stm  k  .Market.  Inc.  ("Nasdaq") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Item";  I  11  and  III  below,  which  Items 
li,i\''  lieen  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
]9lbjl3)(A)  of  the  Act.*  and  Rule  19b- 
4(f)(6)  thereunder.*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.""  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Seif-Regulaton  Organi/ation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  a  three- 
month  pilot  program  regarding  NASD 
Rule  4120,  which  clarified  Nasdaq's 
authority  to  initiate  and  continue 
trading  halts  in  circumstances  where 
Nasdaq  believes  that  extraordinary- 
market  activity  in  a  security  listed  on 
Nasdaq  may  be  caused  by  the  misuse  or 
malfunction  of  an  electronic  quotation, 
communication,  reporting,  or  execution 
system  operated  by,  or  linked  to. 
Nasdaq.  The  purpose  of  this  proposal  is 
to  extend  the  pilot  for  an  additional 
three  months,  through  January  27.  2002 
There  is  no  new  proposed  rule  language 
Nasdaq  proposes  no  substantive  changes 
to  the  existing  pilot,  other  than  to 
extend  its  operation  through  lanuarj'  27, 
2002 

II.  Self-Regulator\  Organization  s 
Statement  of  the  Purpose  of.  and 
StatutoPk  Basis  for,  the  Proposed  Rule 
(Change 

In  itv  jiiinu  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
.ind  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  in.n  he  examined  at  the 
places  spec  .iieii    I)  Item  I\'  below. 
Nasdaq  ha^  jrejiared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

!    Purpose 

On  May  11,  2001,  Nasdaq  filed  with 
the  Commission  a  proposed  rule  change 


"15  I'.s.c.  r8f>-:i(b||h). 

M5l!.S.C.  78s(bl(:t|I.M. 

»i7(;fr  240  mt)-i(f)(:t) 


*  s, ,.  s,.,  tiMi,  l9(b)(3)(C:)  of  the  Act.  15  U  S.C. 
■Msibl(3)(Cj 
"'17CKR200.30-3(a)(12). 
'  15  I). S.C.  78s(b)(l). 

M7  CFK  J4CI  mt>-» 


M5i;.S.C.  78s(b)(3)(A) 

*17CFR240  19b-4(n(6| 

*  Nasdaq  asked,  and  the  C>)mmission  aRfwHl.  In 
waive  the  5-dav  pre-filing  notiLP  rHqiiircmiml.  St^ 
Rule  19b-4(n(e)(iii|.  17  CFR  240  19b-tin(h0(iii|. 
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to  clarifv'  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
circumstances  where  Nasdaq  believes 
that  extraordinarv'  market  jctivitv  in  a 
security  listt>d  on  Nasdaq  may  be  caused 
bv  the  misuse  or  malfunction  o{  an 
electronic  quotation,  communication, 
reporting,  nr  execution  s\'stem  operated 
bv,  or  linked  to,  Nasdaq,"  On  luly  27, 
2001.  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change,  which 
requested  that  the  Commission  approve 
the  proposed  rule  change  .)n  a  three- 
month  pilot  basis  expiring  on  October 
27.  2001,'  Also  on  luh  27.  2001.  the 
Commission  approved  the  proposed 
r\ile  change  and  .Xmendment  No,  1  ** 
after  finding  that  the  proposed  rule 
change  was  consistent  with  the 
requirements  of  the  Act,  including 
Section  15A  of  the  .\ct  ' 

As  a  result  of  the  decentralized  and 
electronic  nature  of  the  market  operated 
by  Nasdaq,  the  price  and  volume  of 
transactions  in  a  Nasdaq-listed  security 
may  be  affected  by  the  misus»'  or 
malfunction  of  electronic  systems, 
including  svstems  that  are  linked  to.  but 
not  operated  by,  Nasdaq,  In 
circumstances  where  misuse  or 
malfunction  results  m  extraordinary 
market  activity.  Nasdaq  believes  that  it 
may  be  appropriate  to  halt  trading  in  an 
affected  securit\  until  the  svstern 
problem  can  be  rectified   In  the  permd 
during  which  the  rule  <  hange  has  been 
m  effect.  Nasdaq  has  not  had  occasion 
to  initiate  a  trading  halt  under  the  rule. 
Nevertheless.  Nasdaq  believes  thai  the 
rule  is  an  important  c  omponent  of  its 
authoritv  to  maintain  the  fairness  and 
orderlv  structure  of  the  Nasdaq  market, 
.Accordinglv,  Nasdaq  b'-lieves  th-'  rule 
sh"uld  rnmain  in  effect  on  an 
uninterrupleii  basis. 

2,  .Statutnr\'  Basis 

,As  the  (  ommission  found  in  its  order 
appro\  ing  the  proposed  rule  change  on 
a  pilot  basis,  the  proposed  rule  change 
is  consistent  with  the  pro\  isions  of 
Section  15A  of  the  Act,  which  requires, 
,imons  other  things,  that  a  registered 
national  securities  association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  dud  practices,  to 
promote  |ust  and  equitable  principles  of 
trade,  and.  m  genera),  to  protpct 
investors  and  the  public  interest.  The 


•'Sei.iirili>'S  Ex(  h.iiijii'  .Ai  t  Ktloase  No  4430T  (Mii\ 
15.20011.66  \-H  282(W(V!jv  22   2tX)I)(SR-N,\SD- 
2WJ1-37) 

•'  luly  27  2001  letter  from  Thomas  P.  Moran. 
.Asisocidte  General  Counsel,  Nas(ia<|,  tn  Alton 
Haivey,  Oivlsion  of  .Market  Regulation. 
fk)mmission 

"Securities  Exchange  Act  Release  No,  44609  (|ulv 
2"  ilMJl  1  66  VK  40761  (August  i.  2001)  SR-NASt>- 
2CX)l-lTi 

'  15  t-S-C  780-3. 


Commission  found  that  the  proposed 
rule  change  will  provide  Nasdaq  with 
clearer  authority  to  respond  to  and 
alleviate  market  disruptions  and  thereby 
protect  investors  and  the  public  interest, 

B  Self-Regulatory  Organization  s 
Statement  on  Burden  an  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  rocei\ed, 

III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Betau^e  tht;  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  anv  significant  burden  on 
competition;  and 

(iii)  become  operative  for  .30  davs 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
mav  designate,  it  h.is  become  effective 
pursuant  to  Section  m(b)(  <)(A)  of  the 
Act 'u  and  Rule  19b-4{n(6) 
thereunder, ' '  At  anv  time  within  fiO 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  mav  summarilv 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  prolei.tion  of  investors. 
or  otherwise  in  hirtherance  of  the 
purposes  of  the  Act, 

Nasdaq  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  t  ause 
to  waive  the  30-day  operative  waiting 
period,  because  such  designation  is 
consistent  with  the  protection  of 
investors  and  the  publif  interest 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  operate  through 
January'  27,  2002  without  interruption 
For  these  reasons,  the  Commission  finds 
good  cause  to  waive  both  the  5-day  pre- 
filing  requirement  and  the  ,JO-dav 
operative  waiting  peritjd.'- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


"•15U.S,C.  7Hs(b)(3)(A), 

"  17CFR  240,196-4(0(6). 

"For  purpose!,  only  of  acrelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  nile's  impact  on 
efTiciencT.  competition,  and  capital  formation.  15 
U.S.C  78c(0. 


arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act,  Persons  "making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N\V..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.SC,  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD,  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-60  and  should  be 
submitted  by  October  25,  2001, 

For  the  Commission,  by  the  Division  of 
M.irkel  Regulation,  pursuant  to  delegated 
Huthoritv,'  ' 

Mar);aret  H.  McFariand, 
Drputy  Sfcrt'tary. 
iFR  Dot    01-2480')  Filed  10-.M)1;  «:4,S  ami 

BILLING  COOe  8010-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3364] 

State  of  New  York;  (Amendment  #1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  September 
27,  2001 .  the  above  numbered 
declaration  is  hereby  amended  to 
include  Delaware.  Dutchess,  Nassau, 
Orange,  Putnam.  Rockland.  Suffolk, 
Sullivan.  Ulster  and  Westchester 
("ounties  in  the  State  of  New  York  due 
to  damages  caused  by  explosions  and 
fires  at  the  World  Trade  Center  which 
occurred  on  September  11,  2001, 

In  addition,  applications  for  economic 
injur)-  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Broome,  Chenango,  Columbia. 
Greene.  Otsego  and  Schohoarie  in  the 
State  of  New  York;  Fairfield  and 
Litchfield  Counties  in  the  State  of 
Connecticut;  Berkshire  County  in  the 
State  of  Massachusetts;  Passaic  and 
Sussex  Counties  in  the  State  of  New- 
jersey;  and  Pike  and  Wayne  Counties  in 
the  State  of  Pennsvlvania.  All  other 


'I7CFR  200.aO-:i(a)lli 
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contiguous  counties  have  been 
previously  declared. 

The  economic  injury  numbers 
assigned  are  9M8700  for  Connecticut; 
9M8800  for  Massachusetts;  and  9M8900 
for  Pennsylvania. 

AH  other  information  remains  the 
same  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  10.  2001.  and  for  economic 
injur\  lune  11,  2002, 

(Catalog  of  Federal  DomeslK  ,'\ssi'~lan(  »> 
Program  Nns.  59002  and  .i900«) 

Dated:  September  28.  2001. 

lames  F.  Rivera, 

Actirifi  Assonatr  Adminifitmlor  fnr  Disa^trr 
Assistcuii  I'. 

IFR  Doi  ,  01-24939  hileii  10- .M)!:  H:4.t  ami 

B4LUNG  CODC  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3366] 

Commonwealth  of  Virginia;  Corrected 
Copy 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  21. 
2001.  I  find  that  Arlington  Countv  in  the 
Commonwealth  of  Virginia  constitutes  a 
disaster  area  due  to  damages  caused  bv 
explosions  and  fires  occurring  on 
September  11.  2001.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  November  21.  2001  and 
for  ectmomic  injurv  until  the  close  of 
business  on  lune  21.  2002  at  the  address 
listed  below  or  other  locally  announced 
locations  US.  Small  Business 
Administration.  Disaster  Area  1  Office. 
360  Rainbow  Blvd..  South  .3rd  Fl.. 
Niagara  Falls,  NY  14303-1192 

in  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  abovr  location:  Fairfax 
County  and  the  Independent  Cities  of 
Alexandria  and  Falls  Church  in  the 
Commonwealth  of  Virginia;  the  District 
of  Columbia;  and  Montgomery  County 
in  the  State  of  Marvland. 

The  interest  rates  are: 

Percent 


For  Physical  Damage 

Homeowners  witti  credit 
available  elsewhere 

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  avail- 
able elsewhere    

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 


6  750 
3375 
8000 

4000 


Percent 

Others  (including  non-profit 

organizations)  with  credit 

available  elsewhere 

7.125 

For  Economic  Injury 

Businesses  and  small  agri- 

cultural cooperatives  with- 

out credit  available  else- 

where   

4  TOO 

The  number  assigned  to  this  disaster 
for  physical  damage  is  336604   For 
economic  injury  the  numl)er  is  9MH300 
for  Virginia;  9MH4()0  for  the  District  nf 
Columbia:  and  9M8500  for  Mar\  land 

((Catalog  of  Federal  Uomeslu   .\v^isidni;e 
f'rogram  \os.  59002  and  S'lOOH] 

Dated:  .Septi'mbi-r  -H   .0(1 1 
lames  E.  Rivera, 
Ai  tnit:  AssDi  latf  Administrator  for  Disaster 

Assisliiiu  r 

jFH  Do.    ()i-24'»-ill  !"iied  10-3-01;  8:45  am] 

BILUNG  COOe  8025-01 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  3794] 


Determination  Regarding  Export- 
Import  Bank  Financing  of  Certain 
Defense  Articles  and  Services  for  the 
Government  of  Venezuela 

Pursuant  to  section  2(b)(6)  of  the 
Export-Import  Bank  .\r\  of  144,S.  as 
amended.  Executive  Order  11 958  of 
lanuary  18.  1977.  as  amended  by 
Executive  Order  12680  of  (ulv  5   198'^ 
and  State  Department  Delegatmn  nf 
Authority  No  245  of  .Xpril  J,^.  _'(I0]    i 
hereby  determine  that 

(1)  The  defense  artic  les  and  s('r\  ;i  I'v 
fnr  whic:h  the  Cio\ernment  nf  W'n.viit  ,.j 
has  requested  Export-Import  Bank  ,L\ 
Im)  financing,  air  i:onditioning 
equipment  and  dicsei  engines  fnr  the 
modific  ation  of  four  armed  Landing 
Ship.  Tank  (LST)  vessels  as  part  of  an 
ongoing  planned  modification  and 
upgrading  of  the  \  es^els,  dTv  being  sold 
primarih  for  anti-nan  ntics  purposes. 

(2)  The  sale  of  such  defense  artu  les 
and  services  is  in  the  naticm  il  inter-"-' 
of  the  United  vStates. 

(3)  The  requirements  fnr  a 
determination  that  the  (Government  nf 
Venezuela  has  complied  with  all  IS 
imposed  end-use  restrictions  on  the  use 
of  defense  articles  and  .services 
previously  financed  under  the  Act  is 
inapplicable  at  this  lime  bet:ause  the 
four  pre\ious  transactions  have  iinl  hepii 
completed.  Specifically,  although  E\  liii 
has  approved  financing  in  (  nnnei  tmn 
with  the  refurbishment  of  12  0\-U) 
aircraft,  the  refurbishment  has  not  been 
completed:  two  150-fnnt  logistii  support 


vessels  sold  with  E\-Im  financing  have 
not  been  deli\»  red:  parts  financed  by 
Ex-lm  f   r  thi  rm  dification  of  four 
fni4at>'^  ti.u'  not  been  installed;  and 
rev  erse  osiiinsis  water  purification 
equipment  for  the  four  LSTs  has  not  yet 
been  delivered  or  installed. 

(4)  The  requirement  for  a 
determination  that  the  Government  of 
Venezuela  has  not  used  defense  articles 
or  services  previously  provided  under 
the  Act  to  engage  in  a  consistent  pattern 
of  gross  violations  of  internationally 
recognized  human  rights  is  also 
inapplicable  at  this  time.  As  stated 
above,  Exlm  financing  has  been  used  in 
connection  with  four  defense  articles  or 
service*  tran'iai  tions  involving  the 
Governiiuiit  .  t  Venezuela.  One 
transai  n   [1    ;!>     \ es  the  refurbishment 
of  ain  r.ili   1!m  ■-.  (  nnd  the  deliver^'  of 
two  vessels,  the  third  the  modification 
of  four  frigates,  and  a  fourth  the 
modification  of  four  LSTs.  none  of 
which  has  been  completed 

This  determination  shall  be  reported 
to  Cont;r>  ^^  .mi  >-haIi  be  published  in 
the  Federal  Register 

Ki(  hard 


'••     ]'<    .001. 

Xrmilage, 

Deputy  StHTvtary  of  State.  U.S.  Department 
of  State. 
IFR  Doc.  01-24909  Filed  10-3-01;  8:45  ami 

BILUNG  COOf  4T10-07   P 


DEPARTMENT  OF  STATE 
[Public  Notice  3792] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals 
the  FREEDOM  Support  Act/Future 
Leaders  Exchange  (FSA/FLEX) 
Program:  Host  Family  and  School 
Placement 


test  for  Grant  Proposals 
lie  Youth  Programs  Division 


NOTICE:  K 
SUMMARY: 

of  the  Bureau  of  Educational  and 

t^ultural  .\ffa!rs  announces  an  open 
competitinii  !  'I  tiie  placement 
component  of  the  FREEDOM  Support 
Act/Future  Leaders  Exchange  (FSA/ 
ILEX)  program.  Public  and  private  non- 
pi  nfit  ^  ire. t;v /.it  i  nns  meeting  the 
pn  \  isH  :!^  ii.>.(  rihed  in  IRS  regulation 
in  (  i  K  1  501(c)  may  submit  proposals 
t    III  nut  and  select  host  families  and 
^1  h  H  N  f   I  tiigh  school  students 
I)i'luc<'n  ih>  ages  of  15  and  17  from  the 
New  Indtipciident  States  (NIS)  of  the 
former  Soviet  Union.  In  addition  to 
identifying  schools  and  screening, 
selecting,  and  orienting  families. 
iirganizatioiis  will  be  responsible  for: 
nrieiitiny  students  at  the  local  level; 
pr(>\  uliiik;  Mippnit  ser\'ices  for  students: 
arraiit;int;  entidii  ement  activities  that 
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reinforce  program  goals;  monitoring 
students  during  Lheir  stay  in  the  U.S.; 
providing  re-entr>'  training;  and 
assessing  student  performanf  e  and 
progress.  The  award  of  grants  and  the 
number  of  students  who  will  participate 
is  subject  to  the  availability  of  funding 
in  fiscal  year  2002. 
PROGRAM  information: 

Overview 

Background'  .Xcndemic  vear  2002/ 
2003  will  be  the  tenth  y^^ar  of  the  FSA/ 
FLEX  program,  which  now  includes 
over  10.000  alumni  This  inbound, 
academic  year  component  of  the  NIS 
Secondarv  .School  Initiative  was 
originallv  authorized  under  the 
FREED(3M  .Support  Act  of  1992  and  is 
funded  bv  annual  allocations  from  the 
Foreign  Operations  and  State 
Department  appropriations.  The  goals  of 
the  program  are  to  prumotp  mutual 
understanding  and  foster  a  reldtionship 
between  the  people  of  the  NIS  and  the 
US.;  to  assist  the  successor  generation 
of  thf"  NIS  in  developing  the  qualities  it 
will  n'>ed  to  lead  in  the  transformatinn 
of  those  countries  In  the  2 1st  century: 
and  to  promote  democratic  values  and 
civic  responsibility  bv  giving  NIS  youth 
ih*;  opportunity  to  li\»'  iii  .\merican 
society  and  participate  in  focused 
activities  for  an  academic  year. 

Uhiprtives 

•  Ti'  place  approximately  1.200  pre- 
selected high  'jchoiil  students  from  the 
NIS  in  qualified,  well-motivated  host 
familu^'; 

•  To  placp  students  in  schools  that 
have  been  accredited  bv  the  respective 
state  departments  of  education 

•  To  expose  program  participants  to 
.\merican  culture  and  democracy 
through  homestay  experiences  and 
enhancement  activities  that  will  enable 
them  to  attain  a  broad  view  of  the 
society  and  culture  of  the  VS. 

•  To  encourage  FSA.FLFX  program 
participants  to  share  their  c;ulture. 
lifestyle  arid  traditions  with  U.S. 
citizens. 

Through  participation  in  the  FLEX 
program,  students  should: 

1   Acquire  an  understanding  of 
important  elements  of  a  civil  society 
This  includes  concepts  such  as 
volunteerisra.  the  idea  that  American 
citizens  can  and  do  act  at  the  grassroots 
level  to  deal  with  societal  problems,  and 
an  awareness  of  and  respect  for  the  rule 
of  law. 

2.  Acquire  an  understanding  of  a  free 
market  economy  and  private  enterprise 
This  includes  awareness  of  privatization 
and  an  appreciation  of  the  role  of  the 
entrepreneur  in  economic  growth. 


3.  Develop  an  appreciation  for 
American  culture  and  an  understanding 
of  the  diversity  of  American  society. 

4.  Interact  with  .Americans  and 
generate  enduring  ties. 

5.  Teach  Americans  about  the  cultures 
of  their  home  countries 

6.  Gain  leadership  capacity  that  will 
enable  them  to  initiate  and  support 
activities  in  tlieir  home  countries  that 
focus  on  development  and  community 
ser\'ice  in  their  role  as  FLEX  alumni. 

Other  Components:  Two 
organizations  operating  as  a  consfirtium 
have  been  awarded  grants  to  perform 
the  following  functions:  recruitment  and 
selection  of  students:  targeting 
recruitment  for  students  with 
disabilities:  assistance  in  documentation 
and  preparation  of  lAP-66  forms; 
preparation  of  cross-cultural  materials, 
pre-departure  orientation;  international 
travel  from  home  to  host  community 
and  return;  facilitation  of  ongoing 
communication  between  the  natural 
parents  and  placement  organization,  as 
needed:  maintenance  of  a  student 
database  and  provision  of  data  to  the 
U.S.  Department  of  State:  and  ongoing 
follow-up  with  alumni  after  their  return 
to  the  NIS.  Additinnallv.  a  separate 
grant  will  b»'  awarded  to  conduct  a  one- 
week  mid-vear  civic  education  program 
in  Washington,  D.C..  for  a  select  number 
of  students  who  successfully  < ompete 
for  the  Washington  program.  Most  oi  the 
students  with  disabilities,  as  well  as  a 
select  number  of  additional  students 
who  are  identified  a.s  needing  English 
language  enhani  ement  before  entering 
their  host  communities,  will  attend  a 
Language  and  Uultural  Enhancement 
(LCE)  pnigrani  m  lulv  2002.  which  will 
be  conducted  under  a  grant  awarded 
exclusively  for  that  purpose.  The 
announcements  of  th"  competitions  for 
these  grants  will  be  published 
separately. 

Guidelines 

Orgaiu^'ation'^  chosen  under  this 
competition  are  responsible  for  the 
following: 

(1)  Recruitment,  screening,  selection, 
and  NIS/FLEX-specific  orientation  of 
host  families: 

(2)  Enrollment  in  an  accredited 
school; 

(3)  Local  orientaticm  for  participants; 

(4)  Placement  of  a  small  number  of 
students  with  disabilities; 

(fi)  Ensuring  that  all  students 
identified  for  the  pre-academic-year  LCE 
program  have  their  permanent  year-long 
placement  bv  the  time  they  arrive  at  the 
LC;E  program  in  July; 

(6)  Specialized  training  of  local  staff 
and  volunteers  to  work  with  FLEX 
students  from  the  NIS; 


(7)  Preparation  and  dissemination  of 
materials  to  students  pertaining  to  the 
respective  placement  organization; 

(8)  Dispersal  of  program-specific 
information,  such  as  alumni  activity 
reports  and  School  Administrator 
handbooks,  to  respective  persons 
involved  with  the  program  (e.g.,  host 
families,  school  administrators,  local 
coordinators); 

(9)  Program-related  enhancement 
activities; 

(101  Troubleshooting; 

ill)  Communication  with  the 
organizations  conducting  other  program 
components,  when  appropriate: 

(12)  Evaluation  of  the  students' 
performance; 

(13)  Quarterly  evaluation  of  the 
organization's  success  in  achieving 
program  goals: 

(14)  NIS-specific  re-entry  training  to 
prepare  students  for  readjustment  to 
their  home  environments. 

Applicants  may  request  a  grant  for  the 
placement  of  at  least  40  students.  There 
is  no  ceiling  cm  the  number  of  students 
who  mav  be  placed  by  one  organization. 
It  is  anticipated  that  approximately  10- 
15  grants  will  be  awarded  for  this 
c.omponent  of  the  FLEX  program. 
Placements  may  be  in  any  region  in  the 
I'.S  Strong  preference  will  be  given  to 
organizations  that  choose  to  place 
participants  in  clusters  of  at  least  three 
students.  An  option  for  clustering  may 
include  clu.stering  a  minimum  of  60%  of 
an  organization's  FLEX  students  and 
dispersing  the  remainder.  Justification 
for  choosing  this  option  must  be 
provided.  Applicants  must  demonstrate 
that  training  of  local  staff  ensures  their 
competence  in  providing  NIS-specific 
orientation  programs,  appropriate 
enhancement  activities,  and  quality 
supervision  and  counseling  of  students 
from  the  NIS.  Please  refer  to  the 
Solicitation  Package,  available  on 
request  from  the  address  listed  below, 
for  details  on  essential  program 
elements,  permissible  costs,  and  criteria 
used  to  select  students. 

Grants  should  begin  at  the  point  that 
the  complete  applications  on  selected 
finalists  are  dehvered  to  the  placement 
organizations,  no  later  than  March  2002. 

Most  participants  arrive  in  their  host 
communities  during  the  month  of 
August  and  remain  for  10  or  11  months 
until  their  departure  during  the  period 
mid-May  to  late  June  2003. 

Administration  of  the  program  must 
be  in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 
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Applicants  should  submit  the  health 
and  accident  insurance  plans  thev 
intend  to  use  for  students  on  this 
program.  If  use  of  a  private  plan  is 
proposed,  the  State  Department  will 
compare  that  plan  with  the  Bureau  plan 
and  make  a  determination  of  which  will 
be  applicable. 

Participants  will  travel  on  f-1  visas 
issued  by  the  State  Department  using  a 
government  program  number. 
Organizations  must  comply  with  I-l 
visa  regulations  in  carrying  out  their 
responsibilities  under  the  FLEX 
program. 

Please  refer  to  Solicitation  Package  for 
further  information. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  vears 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  560,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Per  capita  costs  should  not 
exceed  55,300.  There  must  be  a 
summar\'  budget  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 
Allowable  costs  for  the  program  include 
the  following: 

(1)  A  monthly  stipend  and  a  one-time 
incidentals  allowance  for  participants, 
as  e.stablished  bv  the  Department  of 
State; 

(2)  Costs  associated  with  student 
enhancement  activities  and  orientations; 

(3)  Health  and  accident  insurance. 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-02-04 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Youth  Programs,  ECA/PE/C/ 
PY,  Room  568,  U.S.  Department  of  State, 
301  4th  Street,  S.W.,  Washington,  DC 
20547,  tel.  (202)  619-6299.  and  fax  (202) 
619-5311,  e-mail  lbeach@pd.state.gov  io 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau  of 
Education  and  Cultural  AJffairs  Program 
Officer  Anna  Mussman  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 


the  RFGP  deadline  has  passed.  Bureau 
staff  mav  not  discuss  this  competitujn 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  dow^nloaded  from  the  Bureaus 
website  at  http. //exchanges  state.gov/ 
education/RFGPs  Please  read  all 
information  before  downloading 

Deadline  for  Proposals 

All  proposal  copies  must  he  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington 
DC  time  on  Monday.  November  19. 
2001.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted.  It 
is  the  responsibility  of  each  applicant  to 
ensure  that  the  proposals  are  received 
by  the  above  deadline  .'\pplif:ants  mu^f 
follow  all  instructions  in  the 
Solicitation  Package  The  oriRinal  and  M 
copies  of  the  application  should  be  sent 
to;  U.S.  Department  of  State.  SA— 14. 
Bureau  of  Educational  and  Cultural 
Affairs.  Ref :  ECA/PE/C./FV-U2-.?(). 
Program  Management.  ECA/EX/PM. 
Room  534.  301  4th  Street.  SW. 
Washingtcm.  DC  20547 

Diversity'.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau^  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  ot  the 
diversity  of  American  political,  social, 
and  cultural  life  "Diversifv"  should  he 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  re\iew 
criteria  under  the  'Support  for  Diversit\ 
section  for  specific  suggestions  on 
incorporating  diversitv  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fulh 
enjoy  freedom  and  democracy.  "  the 
Bureau  "shall  take  appropriate  steps  In 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  cf)untrle^.  ' 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  d«'S(;rihed 
above  do  not  have  inappropriate 
influence  in  ihe  selection  process. 


Proposals  should  Tffi>"  t  .-fh.mcement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  State 
Department's  Coordinator's  Office  and 
Public  Diplomacy  section  at  the  U,S. 
I'lubassy  overseas,  where  appropriate. 
Eligible  proposals  will  be  forwarded  to 
panels  of  Bureau  officers  for  advisorv 
review  Proposals  may  also  be  reviewed 
h\  the  Offi(  (>  of  the  Legal  Adviser  or  by 
other  Department  elements.  Final 
funding  decisions  are  at  the  discretion 
of  the  Department  of  State's  Assistant 
Secretary-  for  Educational  and  Cultural 
.Affairs.  Final  technical  authority  for 
T^Mst.tnt  e  awards  {grants  or  cooperative 
am'i  111.  Ills)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Tf'chnuaily  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
u.ii;ht  in  the  proposal  evaluation: 

1  Quiilit\'  nf  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2  Program  planning:  DeiAiled  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  over\'iew 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program's  objectives  and  plan. 

4   Multiplier  effect /impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
niavimum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

."    Supftnrt  nf  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
.\(  hie\ able  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  host  families, 
schools,  program  venue  and  program 
evaluation)  and  program  content 
(orientation  and  wrap-up  sessions, 
,()rograiii  meetings,  resource  materials 
and  folldu  up  activities). 
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6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  eoals. 

7.  Organizations' s  Record/ Abilit\-' 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting  and  I-l 
Visa  requirements  for  past  Bureau  grants 
as  determined  by  Bureau  Grant  Staff. 
The  Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new- 
applicants. 

8.  Project  Evaluation  Proposals 
should  include  a  plan  to  evaluate  tht> 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
Submission  of  a  sample  FLEX-specifIc 
draft  survev  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are  highlv 
recommended  Successhil  applicants 
will  be  e.xpected  to  submit  quarterly 
reports,  which  should  be  included  as  an 
inherent  component  of  the  work  plan 

9.  Cost-effectiveness/ cn';t  sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority  ' 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Ad 
of  1961 .  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  .States 
and  the  people  of  other  countries*    *    *. 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*    *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  nf 
the  world  "  The  funding  authoritv  for 
the  program  above  is  provided  through 
legislation  pertaining  to  the  Department 
of  State  and  FREEDOM  Support  Act 
appropriations. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 


be  modified  bv  any  Bureau 
representative.  Explanatory  information 
provided  bv  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availabilifv  of  funds.  Awards  made  will 
be  subject  tn  periijdic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
(jingress.  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  September  26.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs.  Department  ofStatp 
[FR  [)oc    01-24746  Filed  10-3-01;  8:45  am] 
BILLING  C00€  4710-05-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3793] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals  in 
Support  of  the  Regional  Educational 
Advising  Coordinator  Program  for  the 
New  Independent  States  (NIS  REAC) 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  (Cultural  Affairs 
announces  an  open  competition  for  the 
Regional  Educational  Advising 
Cloordinator  for  the  Newly  Independent 
States  (NIS  REAC)  program  grant.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(cl  may  submit 
proposals  for  the  program  of  Regional 
Educational  .advising  Coordinator  for 
the  NIS  region.  The  R£AC  program 
works  to  support  and  assist  in  the 
professional  development  of 
educational  information  centers  in 
Armenia,  Azerbaijan.  Belarus,  Georgia, 
Kazakstan,  Kyrgyzstan.  Moldova. 
Russia.  Tajikistan.  Turkmenistan. 
Ukraine,  and  Uzbekistan.  The  REAC  is 
a  primary  source  of  information  related 
to  educational  advising  for  advisers  in 
the  field  The  REA(]  manages  a  listserv 
and  responds  to  adviser  questions. 
oversees  the  production  of  a  regional 
newsletter,  and  travels  to  centers  to 
ensure  that  they  are  operating  efficiently 
and  effectively  by  conducting  training 
and  assessments.  The  REAC  is 
responsible  for  maintaining  the  network 
(if  advising  centers,  coordinating 
training  programs,  and  facilitating 


communication  among  advisers.  U.S. 
Embassies,  and  the  Bureau. 

Program  Information 

Oi'emew;  The  NIS  REAC  was  created 
to  coordinate  and  oversee  the 
establishment  of  a  network  of 
educational  information  centers 
throughout  the  region.  Advising  centers 
first  opened  in  the  NIS  in  1992.  and  the 
network  has  expanded  each  year.  These 
centers  provide  accurate  and  unbiased 
information  and  advising  about  higher 
education  in  the  U.S.  and  U.S. 
Government-sponsored  exchange 
programs  to  all  interested  students  and 
scholars.  The  REAC's  mission  is  to 
continue  to  develop  and  strengthen  this 
network  of  60  educational  information 
centers  and  to  provide  leadership  and 
expertise  in  educational  advising  issues 
to  centers  and  Public  Affairs  Sections. 
The  REAC  is  responsible  for  providing 
onsite  technical  assistance  and  training 
to  all  centers  in  the  U.S.  Department  of 
State-affiliated  network. 

The  REAC  should  lend  support  to  any 
affiliated  center  in  the  twelve  countries 
comprising  the  NIS  region,  and  must 
work  impartially  with  all  organizations 
involved  in  educational  advising  to  help 
enable  centers  to  provide  accurate  and 
timely  information  on  U.S.  higher 
educational  opportunities.  The  REAC 
must  work  closely  with  the  Bureau  and 
Public  Affairs  Sections  to  help  establish 
priorities  for  educational  advising  in  the 
region.  The  REAC  must  be  a  U.S. 
citizen. 

Guidelines:  Pending  availability  of 
funds,  the  grant  will  begin  January  1, 
2002  and  end  December  31.  2002. 

Responsibilities  include: 

1.  Maldng  site  visits  to  educational 
information  centers.  In  a  greint  year,  a 
reasonable  number  of  centers  to  visit  is 
approximately  15-20;  visits  to  more 
than  one  center  may  be  combined  in  one 
trip  when  possible  to  maximize  cost- 
efficiency.  Centers  to  receive  REAC  site 
visits  are  determined  by  Bureau  and 
U.S.  Embassy  requests  and  priorities, 
length  of  time  since  last  REAC  visit,  and 
other  special  factors,  such  as  the  hiring 
of  a  new  adviser  or  a  move  to  a  new 
location.  Reports  with  recommendations 
should  be  sent  to  advisers,  U.S. 
Embassies,  and  the  Bureau  at  the 
conclusion  of  each  site  visit. 

2.  Providing  information  and 
guidance  related  to  educational 
advising,  as  requested  by  centers.  U.S. 
Embassies,  and  the  Bureau. 

3.  Supervising  production  of  a 
regional  newsletter  and  maintaining  an 
e-mail  listserv  for  advisers. 

4.  Organizing  and  overseeing  an 
internship  training  program  (FTP)  for 
approximately  five  beginning  to  mid- 
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level  advisers  in  Moscow  or  another 
large  center  with  senior-level 
experienced  staff,  and  scheduling  other 
ITPs  as  necessary. 

5.  Organizing  in-country  or  sub- 
regional  workshops,  approximatelv  2-3 
per  year,  or  as  determined  in 
consultation  with  the  Bureau  and  U.S. 
Embassies. 

6.  Participating  in  the  NAFSA: 
Association  of  International  Educators 
National  Conference  as  a  presenter  and 
resource. 

7.  Evaluating  the  effectiveness  and 
efficiency  of  the  advising  centers, 
making  recommendations,  and 
developing  a  plan  for  follow-up. 

8.  Working  with  the  advising  centers 
to  promote  the  EGA  Bureau  priority  of 
diversity  by  encouraging  centers  to 
conduct  outreach  activities  to  reach 
less-represented  groups. 

Qualifications  required  for  the  ideal 
candidate  and  sponsoring  organization 
include: 

1    Fluent  Russian  language  and/or 
other  regional  language  abilitv. 

2.  Knowledge  of  and  experience  with 
educational  advising  centers  and 
activities  . 

3.  Knowledge  of  U.S.  higher 
education,  including  the  application 
process,  accreditation,  hnancial  aid. 
standardized  testing  requirements, 
distance  education,  etc. 

4.  Experience  living  and  traveling  in 
the  NIS  region,  and  a  demonstrated 
willingness  to  undertake  an  ambitious 
travel  schedule. 

5.  Organizational  skills  and 
institutional  support  needed  to 
administer  internship  training  programs 
and  other  training  events. 

6.  Time  management  skills, 

7.  Experience  as  a  trainer, 

8.  Excellent  oral  and  written 
communication  skills. 

9.  Computer/Intemet/listserv  skills. 

10.  U.S.  citizenship 

Budget  Guidelines 

The  Bureau's  grant  assistance,  up  to 
$150,000,  is  expected  to  constitute  only 
a  portion  of  the  total  funding;  the 
Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  Grants  awarded 
to  eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  S60.000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summarv' 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets,  and  travel  cost  estimates. 
Allowable  costs  for  the  program  include 
the  following: 


(1)  REAG  salar>-  and  benefits. 

(2)  Administrative  assistant  salarv 

(3)  Travel  and  per  diem  costs  for  site 
visits  and  training  within  the  NIS 
region 

(4)  Travel  for  REAC  to  attend  NAFSA 
National  Gonference  in  San  Antonin  T\ 
for  one  week,  and  an  additional  week  of 
REAG  meetings  in  Washington.  D.f;  in 
May/lune  2002 

{5}  Program  costs  for  internship 
training  programs  and  other  training 
workshops.  This  mav  ini  lude 
participant  tra\el  and  per  diom 
supplies,  \enue  costs,  and  hnnordna  for 
speakers, 

(6)  Office  and  administrative  costs, 
including  communication  and 
equipment. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions 

Announcement  Title  and  Number 

All  correspondence  with  thf  Bureau 
concerning  this  RFGP  should  reterem  < 
the  title.  "Regional  Educational 
.•\dvising  Gfiordinator  for  the  Newlv 
Independent  States  (NIS  REAG).'  and 
reference  number  E(;A/A,  S;  A-02-Ofa. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Global  Educational  Programs. 
Educational  Information  and  Resources 
Branch.  EGA/A/S/A.  room  349.  U.S. 
Department  of  State.  301  4th  Street, 
SW..  Washington.  Di:  20.547,  phone: 
202-619-5434. fax   202-401-1433, 
http://exchcingps.statp  ^ov/pdui  ation/ 
educationusa  Please  specify  Bureau 
Program  Officer  Sharen  Sheehan  on  all 
inquiries  and  correspondent:*' 

Please  read  the  complete  Federal 
Register  announcement  before  sendinu 
inquiries  or  submitting  proposals  ( )n(  (> 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges  state.gov/ 
education/RFGPs  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  mii>l  he  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p  m  Washington 
B.C.  time  on  Monday.  November  5. 
2001.  Faxed  documents  will  not  be 
accepted  at  any  time  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  a(  i  eptfd 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 


.^fiplKant--  mil' t  follow  all 
instrurtinn^  iii  tin'  Solicitation  Package. 
The  original  and  five  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
EGA/A/S/A-02-06.  Program 
Management.  EGA/EX/PM.  Room  534, 
Wl  4th  Street   SW    Washington.  DC 
2U54  7 

Applicants  must  also  submit  the 
"Executive  Summary"  and 

"Proposal  Narrative"  sections  of  the 
proposal  on  a  3.5"  diskette,  formatted 
for  DOS.  Please  label  diskettes 
"Unclassified."  These  documents  must 
be  provided  in  ASCII  text  (DOS)  format 
with  a  maximum  line  length  of  65 
characters.  The  Bureau  will  transmit 
these  files  electronically  to  the  Public 
Affairs  sections  at  U.S.  Embassies  for 
review,  with  the  goal  of  reducing  the 
time  It  takes  to  get  embassy  comments 
for  the  Bureau's  grants  review  process. 

DiversitA'.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social. 
and  cultural  life.    Diversity"  should  be 
intirprt'ti',]  sn  the  broadest  sense  and 
em  uiiipas^  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges  .Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
[irogram  administration  and  in  program 
( ontent   Please  ri^for  tn  the  review 
I  nteria  under  the  Support  for  Diversity' 
-p(  tion  for  specific  suggestions  on 
UK  nrpiirating  diversity  into  the  total 
prcjp(»>al   Public  Law  104-319  provides 
that    in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
(  ountries  whose  people  do  not  fully 
•  njoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  l^w  106 — 113  requires  that  the 
go\  eriiments  of  the  countries  described 
above  do  not  have  inappropriate 
infliienrf  in  the  selection  process. 
I't'  (1  .>.ii-  vh.uld  reflect  advancement  of 
t[i'M  ij  nils  in  their  program  contents,  to 
iht  iiii  t  xtciit  deemed  feasible. 

Review  Process 

T  hi'  Bureau  will  acknowledge  receipt 
of  all  [)nipnsa!s  and  will  review  them 
for  tet  hnii  al  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
■idhere  tn  thr  guidelines  stated  herein 
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and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacv  vSections  overseas 

Eligible  proposals  will  he  subject  to 
compliance  with  Federal  and  Bureau 
regulations  and  guideline's  and 
fonvarded  to  Bureau  grant  panels  for 
advisory  review  Proposals  may  also  be 
reviewed  b\  the  Offir.e  of  the  Legal 
Adviser  or  bv  other  Department 
elements   Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
.State's  Acting  Assistant  Secretary  for 
Fducatinnal  and  Cultural  Affairs   Final 
technical  authority  for  grants  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria  | 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below  These  criteria 
are  not  rank,  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Qvcility  of  the  program  idea: 
Proposals  should  exhibit  substance, 
precision,  and  relevance  [o  the  Bureau's 
mission. 

2,  PiDgram  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above, 

3  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan 

4,  Support  of  Diversity  PmposaN 
should  demonstrate  substantive  support 
of  the  Bureaus  policy  on  diversity 
Achievable  and  relevant  features  shtiuld 
be  cited  in  both  program  administration 
and  program  content 

f).  Institutional  Capacity  and 
Experience  Proposed  personnel  and 
institutional  experience  and  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project  s  goals. 

6.  Project  Evaluation  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success 

7  Cost-effectiveness:  The  fiverhead 
and  administrative  components  of  the 
proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate 

8  Cost-sharing:  Proposals  should 
maximize  cost-shanng  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions 

Authority:  Overall  grant  making  authoritv 
for  this  prMgram  is  cnnt.Tined  in  ihe  MutudI 
E(iu(.atK)nal  and  (Ailtural  Exchange  Act  of 


I'.tfil.  PubUc  Law  87-2'i6.  as  amended,  aUn 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries*    *   *:  to  strengthen  the  ties  whii  h 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  Slates  and  other  nations 
*    *    *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and  the 
other  countries  of  the  world. "  The  funding 
authoritv  for  the  program  above  is  provided 
through  legislation.  Partial  funding  for  this 
gi^nt  will  be  provided  by  FREEDOM  Support 
.Act  funds. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  mav  not 
be  modified  bv  any  Bureau 
representative  Explanatory  information 
provided  bv  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFCiP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
in(  rease  proposal  budgets  in  accordance 
with  the  nefds  of  the  program  and  the 
availability  of  funds  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  September  26.  2001 
flelena  Kane  Finn. 

Acting  Assistant  Secretary  far  Educntional 

and  Cultural  Affairs,  U.S.  Department  of 

State. 

!FR  nn(    01-24747  Filed  10-3-01:  8:45  am| 

BILLING  CODE  4710-05-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34094] 

Santa  Clara  Valley  Transportation 
Authority— Acquisition  Exemption — 
Union  Pacific  Railroad  Company 

■Santa  Clara  Valley  Transportation 
.\uthoritv  (VTA),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1 150  Jl  to  acquire  Union  Pacific 
Railrfiad  Company's  (UPl  railroad  right- 
of-way  and  certain  related 
improvements  located  in  Santa  Clara 
County,  CA  (line)  The  line  is  located 
between  the  south  side  of  San  Carlos 


Avenue  at  approximately  UP  milepost 
0,08,  in  San  Jose,  and  the  northerly 
boundary  of  the  State  Route  85  overpass 
at  approximately  UP  milepost  5,77,  in 
V'asona,  VTA  also  will  be  acquiring  HP's 
trackage,  but  not  the  underlying  real 
estate  constituting  the  right-of-way, 
between  the  point  of  switch  off  the  UP 
Peninsula  Corridor  Main  Line,  at 
approximately  UP  milepost  0.00,  and 
approximately  UP  milepost  0.08,  on  the 
Vasona  Branch,  The  total  distance  of  the 
right-of-way  and  trackage  being 
acquired  by  VTA  is  approximately  5.8 
route  miles,  VTA  is  acquiring  the  line  in 
order  to  construct  and  operate  an 
extension  to  its  light  rail  transit  system 
on  a  portion  of  the  right-of-way.  UP  will 
retain  a  perpetual,  exclusive  easement 
for  the  continuation  of  freight  rail 
service  on  the  line.  VTA  will  not  obtain 
the  right  or  obligation  to  conduct  freight 
rail  service  on  any  portion  of  the  line. 

While  the  verified  notice  of 
exemption  failed  to  indicate  the 
proposed  time  schedule  for 
consummation  of  this  transaction,  the 
earliest  the  transaction  could  be 
consummated  was  September  14.  2001, 
the  effective  date  of  the  exemption.  See 
49  CFR  1150.33(eK2). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.'  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34094,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street.  NW.  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Shevs,  Esq,,  Kirkpatrick  &  Lockhart  LLP, 
1800  Massachusetts  Avenue.  NW.. 
Second  Floor.  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
M-wM'.sfb.dof.gov. 

Decided:  September  2f).  2001, 

Bv  the  Board,  David  M.  Konschnik. 

Director,  Office  of  Proceedings. 

Vemon  A.  Williams, 

Secretary. 

|FR  Doc.  01-24687  Filed  10-1-01:  8:45  am] 

BHJJNG  CODE  491S-0(M> 


'  A  motion  to  dismiss  has  tjeen  filed  bv  VTA  in 
this  proceeding.  The  motion  will  be  addressed  in 
a  subsequent  Board  decision. 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  27.  2001 

The  Department  of  Treasury-  ha.s 
submitted  the  following  public 
information  collection  requiremont(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasurv  Department 
Clearance  Officer.  Department  of  the 
Treasurv-,  Room  2110.  1425  New  York 
Avenue.  N\V.,  Washington.  DC  20220 
DATES:  Written  comments  should  be 
received  on  or  before  November  5.  2001 
to  be  assured  of  consideration. 

Departmental  Offices/Office  of  Foreign 
Assets  Control 

OMB  \umber:  1505-0164. 

Form  Number:  TD  F  90-22.50. 

Type  of  Review:  Extension. 

Title:  Reporting  and  Procedures 
Regulations  31  CFR  Part  501. 

Description:  Submissions  will  provide 
the  U.S.  Government  with  information 
to  be  used  in  enforcing  various 
economic  sanctions  programs 
administered  bv  the  Office  of  Foreign 
Assets  Control  (OFAC)  under  31  CFR 
Part  501. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  13.125 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour.  15 
minutes. 

Frequency  of  Response:  On  occasion, 
Annuallv. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26.250  hours. 

OMB  Number:  1505-01  7  7 

Form  Number:  None 

Type  of  Review:  Kxtensiuii 

Title:  Procedures  fur  Pa\ments  to 
Persons  Who  Hold  Certain  (^.ategories  of 
[udgments  .■\gainst  Cuba  or  Iran. 

Description:  Submissions  will  pro\ide 
the  U.S.  Government  with  information 
to  be  used  in  determining  the  eli^ibilitv 
of  an  applicant  under  Set    jocu    ■! 
Public  Law  .No   lOb-.lHb  flhe  X'lLiims  of 
Trafficking  and  Violence  Protection  Act 
(jf  2000)  and  to  complete  pnx  essjnu  of 
payments  under  Sec,  2002 

Respondents  lndi\KJuals  or 
households. 

Estimated  Number  of  Respondents: 
20, 

Estimated  Burden  Hours  Per 
Respondent   12  hours. 

Frequency  of  Response  On  occasion. 

Estimated  Total  Reporting  Burden: 
240  hours 

Clearance  Officer  Lois  K   Holland 
(202)  622-1563.  Departmental  Offices, 
Room  2110,  1425  New  York  A\eiuie. 
NW  .  Washington.  DC  20220 

OMB  Reviewer  Alexander  T   Hunt 
(202)  395-7860.  Office  of  Manag.'inent 
and  Budget.  Room  10202.  New 
E.xecutive  Office  Building.  Washington 
DC  20503 

Loi.s  K.  Holland, 

Diparlmrntnl  Hi-ports  Ma  lodgement  Officer. 
[FRD™    ()!-24HH1  Filed  10-3-01;  8:45  am] 

BILUNG  CODE  M10-25-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Par>el — Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notu  e  of  closed  meeting  of  Art 
Advisory  Panel. 

SUMMARY:  Cln<:pd  meeting  of  the  Art 

.\(i\  1^  !r\  P.iiiei  will  be  held  in 
\\  dshington,  DC. 

DATES:  The  meeting  will  be  held 
October  31, 2001. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
October  31,  2001,  in  Room  4200E 
hei.>:nnirig  at  9:30  a.m..  Franklin  Court 
Building.  1099  14th  Street,  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  COMTAC": 

Karen  Caruldii.  i....\i'..\.^.  .ly.i'j  :-i'j\ 
Street,  NW.,  Washington,  DC  20005. 
Tie,!,   ne  (202)  694-1861  (not  a  toll 
fi'-'   ;r,.niber). 

SUPPLEMENTARY  INFORMATION    Notice  is 
(lerefn  i;:\en  i'iirM,,iiit  to  section 
lO'rtli,;   oj  the  r-eii,.i,ii  Advisory 
(  onimittee  Act.  5  U.S.C.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
31,  2001.  in  Room  4200E  beginning  at 
9:30  am  .  Franklin  Court  Building,  1099 
14ih  .Street,  NW.,  Washington,  DC 
2()0()'i 

The  ,men<id  will  consist  of  the  review 
iiiii  evaluation  of  the  acceptability  of 
fair  market  \alue  appraisals  of  works  of 
art  irui'Keii  m  Fe,ier.i|  income,  estate. 
or  k;ifl  td.\  retiLrn--    'Ins  will  involve  the 
di^(  usMon  of  ii.nieTMi  in  individual  tax 
return^  made  (  onfiilential  by  the 
}iro\isions  of  Jh  I  '.S,(;.  6103. 

.'\  (ietermin.it  i on  as  required  by 
section  10' li   'I  ttie  !  ederal  Advisory 
f^ommittee  Act  lias  Ouen  made  that  this 
meet  1  lit:  IS  concerned  with  matters  listed 
in  -e<  ti.n  552b(c)(3),  (4),  (6),  and  (7). 
,uni  tficit  the  meeting  will  not  be  open 
to  the  juiblic. 

IJaniel  I     Biac  U    Ir  . 

(..niel,  Appeals 

IFRDor  01-24912  Filed  10-3-01;  8:45  ami 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1604 

Uniformed  Services  Accounts 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

summary:  The  Executive  Director  of  tho 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  adding  regulations 
explaining  the  rules  under  which 
members  of  the  uniformed  services  can 
participate  in  the  Thrift  Savings  Plan 
(TSP). 

EFFECTIVE  DATE:  October  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  f.  Forrest  on  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP.  which  was 
established  by  the  Federal  Employees' 
Retirement  Svstem  Act  of  1986 
(FERSA),  Public  Law  99-335.  100  Stat. 
514.  The  TSP  provisions  of  FERSA  have 
been  codified,  as  amended,  large! v  at  5 
U.S.C.  8351  and  8401-79  The  TSP  is  a 
tax-deferred  retirement  savings  plan  for 
Federal  employees  which  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  401  (k)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
401(k)). 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  2000.  Public  I^w 
106-65,  113  Stat.  512,  as  amended  bv 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001,  Public  Law  106- 
398,  114  Stat.  1654,  extended  the 
opportunity  to  participate  in  the  TSP  to 
uniformed  services  members  The 
uniformed  services  include  the  Army, 
Navy,  Air  Force,  Marine  Corps.  Coast 
Guard,  Public  Health  Service,  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Therefore, 
beginning  on  October  9.  2001 . 
uniformed  services  members  can  elect 
to  contribute  to  the  TSP,  with 
contributions  to  commence  in  January 
2002  Generally,  uniformed  services 
members  are  covered  by  the  TSP 
regulations  found  at  5  CFR  chapter  \'I 
However,  they  will  contribute  to  the 
TSP  under  rules  that  differ  substantially 
from  those  that  apply  to  civilian 
accounts;  this  rule  supplements  TSP 
regulations  to  explain  those  differences 

On  May  1,  2001.  the  Board  published 
a  proposed  rule  in  the  Federal  Register 
(66  FR  21693).  After  that  publication 
date,  the  Internal  Revenue  Code  (I  R.C;.) 
was  amended  by  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 
2001  (EGTRRA),  Public  LavC  107-16, 
115  Stat.  38.  Some  of  those  amendments 
affect  the  TSP.  and  this  final  rule 


reflects  those  changes.  This  final  rule 
also  makes  several  changes  to  the 
proposed  rule  for  the  purpose  of 
clarification  and  to  address  comments 
submitted  to  the  TSP  from  a  Federal 
agencv.  With  those  changes,  which  are 
described  below,  the  Board  is  adopting 
the  proposed  rule  as  final. 

Internal  Revenue  Code  Provisions 

Under  26  U.S.C.  401(a)(31).  certain 
distributions  from  the  TSP  can  be 
transferred  directly  to  an  Individual 
Retirement  Account  (IR,^)  or  another 
"eligible  retirement  plan"  as  defined  in 
the  I.R.C:,  at  26  U.S.C.  402(c)(8)(B).  The 
EGTRR.^  amended  the  definition  of 
eligible  retirement  plan  for  tax  years 
beginning  in  2002  by  adding  two  types 
of  retirement  plans  into  which  TSP 
funds  can  be  transferred,  an  annuity 
contract  described  in  26  U.S.C.  403(b) 
and  an  eligible  deferred  compensation 
plan  established  under  26  U.S.C.  457(b). 
See  EGTRR.\,  sections  641(a)(1)(A), 
(a)(2)(A),  and  (b),  115  Stat.  118-20,  to  be 
codified  at  26  U.S.C.  457(e)(16),  and 
402(c)(8)(B)(v)-(vi).  respectively. 
(Generally,  a  section  403(b)  annuity  is 
pun:hased  for  an  employee  of  a  tax 
exempt  organization  or  public  school;  a 
section  457  plan  is  a  deferred 
compensation  plan  for  a  state  or  local 
government  or  tax-exempt  organization.) 
The  final  rule  thus  contains  a  new 
definition  of  "eligible  retirement  plan" 
at  §  1604.2  which  incorporates  those 
changes  made  to  the  Internal  Revenue 
Code. 

Proposed  <»  1604  4(a)(2)(i)  explains 
that  TSP  contributions  are  subject  to  the 
I.R.C.  elective  deferral  limit  found  at  26 
U.S.C.  402(g).  Final  ^  1604.4(a)(2)(i) 
describes  the  new  elective  deferral  limit 
for  tax  years  beginning  in  2002,  which 
was  established  bv  section  611  (d)  of  the 
EGTRRA,  115  Stat,  at  97-8,  to  be 
codified  at  26  U  S.C.  402(g)(1)  and 
(g)(5). 

Proposed  §  1604.4{a)(2)(ii)  discusses 
26  use  457.  which  could  have 
affected  members  of  the  uniformed 
services  contributing  to  both  the  TSP 
and  to  a  section  457  plan  by  limiting  the 
total  dollar  amount  of  their 
( ontributions  to  both  plans  to  $8,500. 
The  final  rule  deletes  proposed 
«5  1604  4la)(2)(ii)  because  the  EGTRRA 
repealed  the  provision  in  section  457 
which  linked  TSP  contribution  to  the 
section  457  contribution  limit.  See 
EGTRRA,  section  615.  115  Stat.  102,  to 
be  codified  at  26  U.S.C.  457(c). 

Proposed  §  1604.4(a)(2)(iii)  explains 
that  26  U.S.C.  415  limits  the  amount 
that  a  participant  can  contribute  to  the 
TSP  and  to  other  Federal  civilian 
retirement  svstenis  Effective  for  tax  year 
200?.  the  EGTRRy\  raised  those 


cohtribution  limits.  See  sections 
611(b)(2).  632(a)(1).  115  Stat,  at  97.  113. 
to  be  codified  at  26  U.S.C.  415(c)(1), 
Therefore,  proposed  §  1604.4(a)(2)(iii) 
was  rev^itten  for  the  final  rule  to 
describe  the  new  limit;  it  was  also 
renumbered,  replacing  the  deleted 
§1604.4(a)(2)(ii). 

Proposed  §§  1604.7(c).  1604.8(c)  and 
1604.9(c)  state  that  the  TSP  will  not 
transfer  combat  zone  contributions  (as 
defined  in  §  1604.2)  to  an  IRA  or  other 
eligible  retirement  plan.  Those  sections 
are  based  on  26  U.S.C.  402(c)(2),  which 
only  permits  the  transfer  of  sums  that 
are  included  in  gross  income  (combat 
zone  contributions  are  not  included  in 
gross  income).  However,  effective 
January  1.  2002,  amendments  to  section 
402(c)(2)  will  permit  IRAs  and  other 
eligible  retirement  plans  to  accept  after- 
tax contributions  (if  they  choose  to  do 
so),  and  thus  will  permit  the  transfer  of 
TSP  combat  zone  contributions  if  the 
transferee  IRA  or  other  eligible 
retirement  plan  will  accept  non-taxable 
monies.  See  EGTRRA,  section  643(a). 
115  Stat,  at  122.  to  be  codified  at  26 
U.S.C.  402(c)(2).  Therefore,  final 
§§  1604.7(c).  1604.8(c)  and  1604.9(c) 
state  that  combat  zone  contributions  can 
be  transferred  to  an  IRA  or  other  eligible 
retirement  plan  if  the  receiving  trustee 
will  accept  such  funds. 

Under  current  26  U.S.C.  412(a)(9),  the 
surviving  spouse  of  a  TSP  participant 
can  only  transfer  a  TSP  death  benefit  to 
an  IRA  (to  the  exclusion  of  other  eligible 
retirement  plans),  and  proposed 
§  1604.8(c)  explains  that  limitation.  The 
EGTRRA  eliminated  this  limitation  for 
tax  years  beginning  in  2002.  see  section 
641(d),  115  Stat,  at  120.  to  be  codified 
at  26  U.S.C.  402(c)(9).  Therefore,  final 
§§  1604.8(c)  and  (d)  explain  that  a 
surviving  spouse  can  transfer  a  TSP 
death  benefit  to  either  an  IRA  or  to 
another  eligible  retirement  plan, 
including  the  TSP. 

Definitions 

The  definition  of  "combat  zone 
contributions"  found  in  proposed 
§  1604.2  implies  that  only  members  of 
the  armed  forces  can  earn  them. 
However,  all  members  of  the  uniformed 
Iservices  may  earn  combat  zone 
contributions;  therefore,  the  implication 
to  the  contrary  is  removed  from  the  final 
rule.  The  final  rule  also  contains  a  more 
accurate  definition  of  "separation  from 
service." 

Contributions 

Proposed  §  1604.3(e)  explains  that 
TSP  contributions  can  be  made  from 
basic  pay,  incentive  pay,  and  special 
pay  (including  bonuses).  However,  the 
proposed  section  does  not  explicitly 
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state  that  a  member  of  the  uniformed 
services  must  be  making  TSP 
contributions  from  basic  pay  in  order  to 
contribute  to  the  TSP  from  incentive 
pay  or  special  pay.  Therefore,  a  sentence 
was  added  to  final  §  1604.3(e)  to  state 
this  rule  explicitly. 

Court  Orders 

A  TSP  account  can  be  divided  in  an 
action  for  divorce,  annulment,  or  legal 
separation,  and  is  subject  to  legal 
process  relating  to  alimony,  child 
support,  or  child  abuse.  Proposed 
§  1604.9(b)  states  that  a  payment  made 
pursuant  to  a  court  order  or  legal 
process  will  be  made  pro  rata  from  all 
contribution  sources,  including  combat 
zone  contributions.  The  Board  has 
determined  that  the  TSP  can  honor  a 
court  order  or  legal  process  that 
apportions  combat  zone  contributions 
between  the  participant  and  the  payee: 
therefore,  final  §  1604.9(b)  states  that  a 
pro  rata  payment  will  be  made  unless 
the  court  order  or  legal  process  directs 
otherwise. 

TSP  Loans 

Proposed  §  1604.5(a)(2)  states  that  a 
TSP  loan  can  be  obtained  by  active  duty 
members  of  the  uniformed  services  and 
inadvertently  seems  to  exclude 
members  of  the  Readv  Reserve  from 
loan  eligibility.  Finar§  1404.5(a)(2) 
states  that  members  of  the  uniformed 
ser\'ices  in  any  pay  status  may  obtain  a 
TSP  loan.  In  addition,  proposed 
§  1604.10(c)  explains  how  non-taxable 
combat  zone  contributions  will  be 
accounted  for  when  a  participant 
receives  a  TSP  loan.  Final  §  1604.10(c) 
was  revised  to  discuss  only  loans  that 
are  not  repaid  (and  which  are  therefore 
deemed  to  be  taxable  distributions). 

Spousal  Rights 

Proposed  §  1604.5(b)  explains  that 
uniformed  services  and  civilian  TSP 
account  balances  can  be  combined. 
Paragraph  (b)(4)  of  that  section  states 
that  a  participant  with  a  TSP  account 
balance  in  excess  of  $3,500  must  obtain 
spousal  consent  before  transferring 
those  funds  between  civilian  and 
uniformed  services  TSP  accounts.  The 
Board  has  determined  that  a  narrower 
rule  is  appropriate. 

The  spouse  of  a  member  of  the 
uniformed  services  has  the  same  rights 
with  respect  to  his  or  her  spouse's  TSP 
account  as  the  spouse  of  a  TSP 
participant  who  is  covered  under  the 
Federal  Employees'  Retirement  System 
(FERS).  Specifically,  a  FERS-covered 
participant  must  obtain  his  or  her 
spouse's  consent  before  obtaining  a  TSP 
loan  or  an  in-service  withdrawal,  and 
the  spouse  is  entitled  to  a  joint  life 


annuity  if  the  participant  elects  to 
receive  a  post-employment  withdrawal 
Because  these  rights  do  not  change 
when  funds  are  transferred  between 
uniformed  ser\'ices  accounts  and  FER.S 
covered  accounts,  it  is  not  neccssarv  In 
require  spousal  consent  for  those 
transfers. 

In  contrast,  the  spouse  of  a  TSP 
participant  who  is  covered  under  the 
Civil  Service  Retirement  System  (CSRS) 
is  entitled  only  to  notice  that  the 
participant  has  received  a  TSP  loan  or 
withdrawal.  It  is  unnecessary  \n  require 
a  participant  to  obtain  spousal  consent 
before  he  or  she  can  move  funds  from 
a  CSRS-covered  TSP  account  into  d 
uniformed  services  TSP  ace ount 
because  the  transferred  fund.s  will 
become  subject  to  more  stringent 
spousal  rights  rules  However,  it  is 
necessary  to  require  spou.sal  f  (inscnt 
before  a  participant  can  move  funds 
from  a  uniformed  services  account  ind' 
a  CSRS-covered  TSP  account  hw.ause 
the  transferred  monies  will  bet  ome 
subject  to  the  less  stringent  CSRS 
spousal  protection  rights  Therefore, 
final  §  1604, 5(b)(4)  requires  spousal 
consent  only  for  transfers  from 
uniformed  services  TSP  accounts  lo 
CSRS-covered  TSP  accounts. 

Comments  on  the  Proposed  Rule 

The  Board  received  one  comment  nn 
the  proposed  rule  from  a  Federal 
civilian  agency  with  uniformed  services 
members.  The  commenter's  first 
remarks  pertain  to  §  1604  4(a)(l ).  which 
describes  the  temporary  percentage  (of 
basic  pay)  limitations  on  TSP 
contributions  by  members  of  the 
uniformed  services  beginning  with 
2001.  and  states  that  this  limit  will 
increase  "one  percent  "  each  year  until 
2005.  The  commenter  wrote  that  the 
section  should  begin  with  2002,  as  that 
is  when  uniformed  services 
contributions  will  commence,  anri 
suggested  that  the  yearly  contribution 
limit  increase  should  be  described  as 
"one  percentage  point"  each  year  until 
2005.  Another  suggestion  from  the 
commenter  pertains  to  §  1604, 4(b), 
which  states  that  the  secretaries  of  the 
military  departments  may  authonze  TSP 
matching  contributions.  The  commenter 
noted  that  it  is  not  only  the  secretaries 
of  the  military  departments  but  also  the 
Secretaries  of  Transportation. 
Commerce,  and  Health  and  Human 
Services  who  may  authorize  matching 
contributions  for  members  of  the  Coast 
Guard,  NOAA,  and  the  Public  Health 
Service,  respectively  The  Board  agreed 
with  the  comments  and  incorporated  all 
the  suggestions  into  §  1604.4  of  the  final 
rule. 


Regulatory  Flexibility  Act 

I  certif\'  that  these  regulations  v*^!!  not 
have  a  significant  economic  impact  on 
ri  "iubstantial  number  of  small  entities. 
Thp\  \m11  affect  onlv  employees  of  the 

Federal  (imenimcnt 

Paperwork  Reduction  Ad 

1  i.erlifv  thdt  thesi'  reyuldtions  do  not 
require  additumdl  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980 

Unfunded  Mandates  Reform  Art  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  2  U.S.C.  602.  632. 
653,  1,sm-1571,  the  effects  of  this 
regulation  on  state,  local,  and  tribal 
governments  and  the  private  sector  have 
been  dssessti(i  This  regulation  will  not 
compel  the  expenditure  in  any  one  year 
nf  ,S100  million  or  more  by  state,  local. 
ami  tribal  governments,  in  the  aggregate, 
or  b\  the  pri\  ate  sector.  Therefore,  a 
statement  under  section  1532  is  not 
required 

Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  the 
Hodrd  submitted  a  report  containing  this 

rule  diid  other  required  information  to 
the!    S   .Seudte,  the  1    ,s    liouse  of 
Kefiresenlatnes,  and  the  Comptroller 
General  of  the  I'nited  .States  prior  lo 
publication  of  this  rule  iii  today's 
Federal  Register  This  rule  i^  not  d 
maior  rule  as  defined  ,)t  'i  T  s  (     Hil4{2). 

List  of  Sub^ts  in  S  CFR  Part  1 1>04 

Employment  benefit  plans. 
Gnvemment  emplo\ees,  MilitdR' 
personnel   Pensions,  Retirement. 

Roger  V\   Mehle, 

Executive  Director.  Federal  Retirement  Thnft 

Investment  Bixnd 

For  the  reasons  set  out  in  the 
preamble,  the  Board  adds  a  new  5  CFR 

part  1604  to  read  ds  follows: 

PART  1604— UNIFORMED  SERVICES 
ACCOUrfTS 


Sec. 

lf>04,l 

1(>04.2 

1604,3 

U>04,4 

1604,5 


Applicability- 
Definitions, 
Contribution  elections. 
Contributions, 

Separate  service  member  and 
civilian  accounts. 

1 604  6     Error  correction. 

1604  "     Withdrawals. 

U>(H  H     Death  benefits, 

1604  9    Court  orders  and  legal  processes, 

1604  in    Loans, 

Aulhoritv:  5  US.C.  8474(b)(5)  and  (c)(1); 
set    661(b)  Pub  L.  106-65.  113  Stat.  512,  672 
(5  U.S.C.  8440e). 
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§1604.1     Applicability. 

This  part  describes  the  special 
features  of  TSP  participation  applicable 
to  members  of  the  uniformed  services. 
Uniformed  services  members  are  also 
covered  by  the  other  regulations  of  5 
CFR  chapter  VI  to  the  e.xtent  they  do  not 
conflict  with  the  regulations  of  this  part. 

§1604.2     Definitions. 

As  used  in  this  part: 

Basic  pay  means  basic;  pay  [layahlf 
under  37  U.S.C.  204  and  compensation 
received  under  37  U.S.C.  206. 

Bonus  contributions  means 
contributions  made  bv  participants  from 
a  bonus  as  defined  in  37  U.S.C.  chapter 
5. 

Civilian  account  means  the  TSP 
account  to  which  cimtributions  have 
been  made  by  or  on  behalf  of  a  civilian 
employee. 

Civilian  employee  means  a  TSP 
participant  covered  by  the  Federal 
Employees'  Retirement  System,  the 
Civil  Service  Retirement  System,  or 
equivalent  retirement  plans 

Combat  zone  cnmpensatinn  means 
compensation  received  for  active  ser\ice 
during  a  month  in  which  a  member  of 
the  uniformed  services  serves  in  a 
combat  zone 

Combat  zone  contributions  means 
employee  contributions  that  are  made 
from  compensation  subject  to  the 
Federal  income  tax  exclusion  at  26 
use   112  for  combat  zone 
compensation 

Eligible  retirement  plan  means  a  plan 
defined  at  26  U  S.C.  402(c)(8). 
Generally,  an  eligible  retirement  plan  is 
an  individual  retirement  account  (IRA) 
or  an  individual  retirement  annuitv 
(other  than  an  endowment  contract),  a 
qualified  pension,  profit  sharini^  or 
stock  bonus  plan:  an  annuity  plan 
described  in  26  U.S.C.  403(a);  an 
annuity  contract  described  in  26  U.S.C. 
403(bl;  or  an  eligible  deferred 
compensation  plan  described  in  26 
use  457(b).  The  IRA  or  other  eligible 
retirement  plan  to  which  a  payment 
from  the  T.SP  can  be  transferred  must  be 
a  trust  established  inside  the  United 
States  [i.e.,  the  50  states  and  the  District 
of  Columbia) 

Employee  contributions  means 
contributions  made  by  participants  from 
basic  pay,  incentive  pay.  and  special 
pay  (including  bonuses). 

Emplopng  agency  means  the 
organization  that  employs  an  individual 
who  is  eligible  to  contribute  to  the  TSP 
and  that  has  authority  to  make 
compensation  decisions  for  that 
employee. 

Federal  civilian  retirement  system 
means  the  Civil  Service  Retirement 
System  established  by  5  U.S.C.  chapter 


83.  subchapter  111.  the  Federal 
Employees'  Retirement  System 
established  by  5  U.S.C.  chapter  84.  or 
any  equivalent  Federal  civilian 
retirement  system. 

Periodic  contributions  means 
employee  contributions  made  from 
recurring  incentive  pay  and  special  pay 
(including  bonuses)  as  defined  in  37 
use.  chapter  5. 

Ready  Resen'e  means  those  members 
of  the  uniformed  services  described  at 
10  U.S.C.  10142. 

Regular  contributions  means 
employee  contributiims  made  from 
basic  pay. 

Separation  from  senice  means 
discharge  of  a  member  from  active  duty 
or  the  Readv  Reserve  or  transfer  of  a 
member  to  inactive  status  or  to  a  retired 
list  pursuant  to  any  provision  of  title  10. 
U.S.C.  The  discharge  or  transfer  may  not 
be  followed,  before  the  end  of  the  31- 
dav  period  beginning  on  the  dav 
following  the  effective  date  of  the 
discharge,  by  resumption  of  active  duty, 
an  appointment  to  a  civilian  position 
covered  bv  the  Federal  Employees 
Retirement  System,  the  Civil  Service 
Retirement  Svstem.  or  an  equivalent 
retirement  system,  or  continued  service 
in  or  affiliation  with  the  Ready  Reserve. 
Reserve  component  members  ser%'ing  on 
full-time  active  duty  who  terminate 
their  active  dutv  status  and 
subsequently  participate  in  the  drilling 
reserve  are  said  to  continue  in  the  Ready 
Reserv'e.  Active  component  members 
who  are  released  from  active  duty  and 
subsequently  participate  in  the  drilling 
reserve  are  said  to  affiliate  with  the 
Ready  Reserve. 

Senice  member  means  a  member  of 
the  uniformed  services  on  active  duty  or 
a  member  of  the  Ready  Reserve  in  any 
pay  status. 

Service  member  account  means  the 
account  to  which  contributions  have 
been  made  by  or  on  behalf  of  a  member 
of  the  uniformed  services. 

Special  and  incentive  pay  means  pay 
payable  as  spec:ial  or  incentive  pay 
under  37  V  S  C.  chapter  5 

TSP  record  keeper  means  the  entity 
that  is  engaged  bv  the  Board  to  perform 
record  keeping  services  for  the  Thrift 
Savings  Plan  The  TSP  record  keeper  is 
the  National  Finance  Center.  United 
States  Department  of  Agriculture, 
located  in  New  Orleans,  Louisiana. 

Uniformed  sen'ices  means  the  Army, 
Navv.  Air  Force.  Marine  Corps.  Coast 
Guard,  Public  Health  Service,  and  the 
National  Oceanic  and  Atmospheric 
Administration 

§  1 604.3    Contribution  elections. 

A  service  member  may  make 
contribution  elections  as  described  in  5 


CFR  part  1600.  with  the  following 
exceptions: 

(a)  Initial  uniformed  services  open 
season.  A  service  member  may  make  a 
contribution  election  during  an  initial 
uniformed  services  TSP  open  season 
beginning  October  9,  2001.  and  ending 
lanuary  31,  2002.  Contributions  based 
on  an  election  made  on  or  before 
December  31,  2001.  will  be  deducted 
from  pay  the  first  full  pay  period  of 
January  2002;  elections  made  in  January 
2002  will  be  effective  during  the  first 
full  pay  period  after  the  election  is 
received. 

(b)  New  service  members.  An 
individual  who  is  appointed  as  a  service 
member  may  make  a  TSP  contribution 
election  w^ithin  60  days  after  the 
effective  date  of  the  appointment; 
contributions  based  on  such  an  election 
will  be  made  during  the  first  full  pay 
period  after  the  election  is  received. 

(c)  Conversion  between  active  duty 
and  Ready  Reserve  status.  A  service 
member  who  converts  from  Ready 
Reser\-e  status  to  active  duty  status  (for 
more  than  30  days),  or  who  converts 
from  active  duty  to  Ready  Reserve 
status,  may  make  a  TSP  contribution 
election  within  60  days  after  the 
effective  date  of  the  conversion; 
contributions  based  on  such  an  election 
will  be  made  during  the  first  full  pay 
period  after  it  is  received. 

(d)  TSP  open  season  elections.  In 
addition  to  being  able  to  make  a 
contribution  election  during  the  periods 
described  in  paragraphs  (a)  through  (c) 
of  this  section,  as  applicable,  a  service 
member  may  make  a  contribution 
election  during  any  TSP  open  season 
thereafter  (as  described  at  3  CFR  part 
1600,  subpart  B). 

(e)  Source  of  contributions.  A  service 
member  may  elect  to  contribute  sums  to 
the  TSP  from  basic  pay,  incentive  pay, 
and  special  pay  (including  bonuses). 
However,  the  ser\'ice  member  must  be 
contributing  to  the  TSP  from  basic  pay 
in  order  to  contribute  to  the  TSP  from 
incentive  pay  and  special  pay 
(including  bonuses).  Except  for  an 
election  to  contribute  from  bonuses,  all 
contribution  elections  must  be  made 
during  one  of  the  periods  described  in 
paragraphs  (a)  through  (d)  of  this 
section.  A  service  member  may  elect  to 
contribute  from  special  pay  or  incentive 
pay  (including  bonuses)  in  anticipation 
of  receiving  such  pay  (that  is.  he  or  she 
does  not  have  to  be  receiving  the  special 
pay  or  incentive  pay  when  the 
contribution  election  is  made);  those 
elections  will  take  effect  when  the 
service  member  receives  the  special  or 
incentive  pay. 
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§1604.4    Contributions. 

(a)  Employee  contributions.  Subject  to 
the  regulations  at  5  CFR  part  1600  and 
the  following  limitations,  a  service 
member  may  make  regular  contributions 
to  the  TSP  from  basic  pay.  If  the  ser\'icp 
member  makes  regular  contributions,  he 
or  she  also  may  contribute  all  or  a 
portion  of  incentive  pay  and  special  pay 
(including  bonuses)  to  the  TSP: 

(1)  Temporan-  percentage  limitations 
Subject  to  paragraph  (a)(2)  of  this 
section,  the  maximum  service  member 
TSP  regular  employee  contribution 
(including  combat  zone  contributions) 
for  2002  is  7  percent  of  basic  pav  per 
pay  period.  The  maximum  contribution 
will  increase  one  percentage  point  each 
year  until  2005.  after  which  the 
percentage  of  basic  pay  limit  will  not 
apply  and  the  maximum  contribution 
will  be  limited  only  as  provided  in 
paragraph  {a)(2)  of  this  section 

(2)  Internal  Revenue  Code  limitations. 
The  dollar  amount  of  TSP  employee 
contributions  is  limited  by  two  different 
provisions  of  the  Internal  Revenue  Code 
(I.R.C.).  If  a  service  member's  employee 
contributions  exceed  either  of  these 
limitations,  the  ser\'ice  member  may 
request  a  refund  of  employee 
contributions  (and  associated  earnings) 
from  the  TSP  on  the  form  titled 
"Request  for  Return  of  Excess  Employee 
Contributions  to  Participant."  which 
can  be  obtained  from  the  TSP  record 
keeper.  The  completed  form  must  be 
returned  to  the  TSP  record  keeper  by 
February  20  of  the  year  after  the  excess 
contributions  were  made. 

(i)  Limit  on  elective  deferrals.  Section 
402(g)  of  the  I.R.C.  (26  U.S.C.  402(g)) 
places  a  dollar  limit  on  the  amount  a 
person  may  save  on  a  tax-deferred  basis 
through  retirement  savings  plans.  (For 
2002,  the  limit  is  Sll.OOO.  The  limit  will 
increase  each  year  by  Si. 000  until  it 
reaches  $15,000  in  2006;  thereafter,  it 
will  be  periodically  adjusted  by  the 
Internal  Revenue  Service  (IRS).)  The 
TSP  will  not  accept  any  employee 
contributions  that  exceed  the  I.R.C. 
section  402(g)  limit.  If  a  service  member 
contributes  to  a  civilian  TSP  account  or 
to  another  qualified  employer  plan 
described  at  I.R.C.  sections  401  (k), 
403(b).  or  408{k)  (26  U,S.C,  401(k);-.. 
403(b).  or  408(k)}.  and  the  total 
employee  contributions  from  taxable 
income  made  to  all  plans  exceed  the 
I,R.C.  section  402(g)  limit,  he  or  she  may 
request  a  refund  of  employee 
contributions  from  the  TSP  to  conform 
with  the  limit.  (Combat  zone 
contributions  are  not  taken  into 
consideration  when  determining  the 
application  of  the  I.R,C,  section  402(g) 
limit.) 


(ii)  Limit  on  contributions  to  qualified 
plans  Section  415(c)  of  the  IRC  (2f. 
U.S.C.  415(c))  also  places  an  annual 
limit  on  the  combined  amount  that  can 
be  contributed  In  the  TSP  and  to  other 
Federal  r,i\ilian  retirement  s\stems  (as 
defined  in  tj  1604.2).  (The  limit  is 
periodically  adjusted  by  the  IKS;  it  is 
the  lesser  of  100  percent  of 
compensation  or  340,000  in  2002.)  For 
purposes  of  applying  this,  limit, 
compensation  includes  combat  zone 
compensation.  In  implementation  r.f 
this  law.  no  employee  contribution  may 
be  made  to  the  TSP  for  any  year  to  the 
e.xtent  that  the  sum  of  the  employee's 
contributions  to  the  TSP  and  to  a 
Federal  civilian  retirement  system. 
when  added  to  the  employer's 
contributions  to  the  TSP  for  that  year, 
would  e.xceed  the  IRC  section  415(c) 
limit.  (If  a  service  member  contributes  to 
a  civilian  TSP  account  and  to  a  service 
mtjmber  TSP  account  in  a  single 
calendar  year,  the  annual  limit  on 
contributions  will  be  derived  from  the 
participant's  combined  service  member 
and  civilian  compensation  )  Combat 
zone  contributions  are  taken  into 
consideration  when  determining  the 
application  of  the  I.R.C.  section  415(cJ 
limit. 

(b)  Matching  contributions  When 
matching  contributions  are  authorized 
for  a  service  member,  that  service 
member's  regular  contributions  will  be 
matched  dollar-for-dollar  on  the  first 
three  percent  of  basic  pay  contributed  to 
the  TSP.  and  50  cents  on  the  dollar  on 
the  next  two  percent  of  basic  pav 
contributed.  Matching  contributions 
only  apply  to  regular  contributions 
Matching  contributions  are  not  taken 
into  consideration  when  determining 
the  application  of  the  contributirm  limit 
found  at  I.R.C.  section  402(g)(described 
in  paragraph  (a)(2){i)  of  this  section),  hut 
they  are  taken  into  consideration  when 
determining  the  application  of  the 
contribution  limit  found  at  IRC  section 
415  (described  in  paragraph  (a)(2)(ii)  of 
this  section). 

(c)  Deduction  and  transmittal  of 
contributions.  A  sen'ice  member's 
employing  agency  will  deduct  regular 
contributions  from  the  service  member  s 
basic  pay  each  pay  period  based  on  his 
or  her  contribution  election  and  will 
transmit  the  contributions  to  the  TSP  If 
a  service  member  also  elects  to  make 
periodic  contributions  to  the  TSP,  the 
employing  agency  must  deduct  (and 
transmit  to  the  TSP)  these  contributions 
from  the  service  member's  incentive  pav 
or  special  pay  (including  bonuses),  as 
applicable. 


§1604.5     Separate  service  member  and 
civilian  accounts. 

!d)  !^rpurate  accounts.  Service 
mt'inber  accounts  are  maintained 
separately  from  civilian  accounts. 
Therefore.  ser\'ice  members  making  both 
civilian  and  uniformed  services  TSP 
contributions  will  have  two  TSP 
accounts.  For  those  participants,  the 
accounts  are  treated  separately  except  in 
the  following  circumstances: 

(1)  If  a  participant  contributes  to  a 
service  member  account  and  a  civilian 
account,  the  contributions  to  both 
accounts  together  cannot  exceed  the 
Internal  Revenue  Code  contribution 
limits  described  in  §  1604.4(a)(2). 

(2)  A  member  of  the  uniformed 
services  may  obtain  a  loan  from  his  or 
her  account,  as  described  at  §  1604.10. 
and  the  loan  will  be  disbursed  from  the 
uniformed  services  account.  If  the  TSP 
maintains  a  service  member  account 
and  a  civilian  account  for  an  individual, 
the  TSP  will  calculate  the  Internal 
Revenue  Code  maximum  loan  amount 
using  both  account  balances,  as 
described  in  §  1604.10(a)(3). 

(b)  Transfers  between  TSP  accounts. 
Service  member  and  civilian  TSP 
account  balances  may  be  combined 
through  a  transfer  (thus  producing  one 
account),  and  the  transferred  funds  will 
be  treated  as  employee  contributions 
and  otherv^ise  invested  as  described  at 
.5  CFR  part  1600  Transfers  under  this 
section  dre  subject  to  the  following 
rules; 

(1)  An  account  balance  can  be 
transferred  once  the  TSP  is  informed  (by 
the  parlu  ipant's  employing  agency)  that 
the  participant  has  separated  from  either 
civilian  or  uniffrmed  services 
emplovmk'iil 

(2)  Combat  zone  contributions  may 
not  be  transferred  from  a  uniformed 
services  TSP  account  to  a  civilian  TSP 
account. 

(3)  Transferred  funds  will  be  allocated 
among  the  TSP's  investment  funds 
according  to  the  contribution  allocation 
in  effect  for  the  gaining  account. 

(4)  A  service  member  must  obtain  the 
consent  of  his  or  her  spouse  before 
transferring  a  uniformed  services  TSP 
account  balance  into  a  civilian  account 
that  IS  sub)et;t  to  Civil  Ser%'ice 
Retirement  Svstem  spousal  rights.  A 
request  for  an  exception  to  the  spousal 
consent  requirement  will  be  evaluated 
under  the  rules  explained  in  5  CFR  part 
1650, 

(5)  Before  the  transfer  can  be 
accomplished,  any  outstanding  loans 
from  the  account  to  be  transferred  must 
be  closed  as  described  in  5  CFR  part 
1655. 
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§  1604.6    Error  correction. 

(a)  General  rule  A  service  member's 
employing  agency  must  correct  the 
sen'ice  members  account  if,  as  the 
result  of  employing  agency  error,  a 
service  member  does  not  receive  the 
TSP  contributions  to  which  he  or  she  is 
entitled.  E.xcept  as  provided  in 
paragraph  (b)  of  this  section,  those 
corrections  must  hf  made  in  accordance 
with  5  CFR  pari  160.5 

(b)  Missea  bonus  contributions.  This 
paragraph  (b)  applies  when  an 
employing  agency  fails  to  implement  a 
contribution  election  that  was  properly 
submitted  by  a  service  member 
requesting  that  a  TSP  contributicm  be 
deducted  from  bonus  pav  Within  30 
days  of  receiving  the  employing 
agency's  acknowledgment  of  the  error,  a 
service  member  may  establish  a 
schedule  of  makeup  contributions  with 
his  or  her  employing  agenc:y  to  replace 
the  missed  contribution  through  future 
payroll  deductions.  These  makeup 
contributions  can  be  made  in  addition 
to  any  TSP  contributions  that  the 
service  member  is  otherwise  entitled  to 
make 

(1)  The  schedule  of  makeup 
contributions  mav  not  exceed  ffiur  times 
the  number  of  months  it  would  take  for 
the  ser\ice  member  tfi  earn  basic  pav 
equal  to  the  dollar  amount  of  the  missed 
contribution.  For  example,  a  service 
member  who  earns  529,000  vearlv  in 
basic  pay  and  who  missed  a  S2..tOO 
bonus  contribution  to  the  TSP  can 
establish  a  schedule  of  makeup 
contributions  with  a  maximum  duration 
of  8  months.  This  is  because  it  takes  the 
service  member  2  mcmths  to  earn  S2.n00 
in  basic  pay  (at  S2.416.67  per  month). 

(2)  At  its  discretion,  an  employing 
agency  may  set  a  ceiling  on  the  length 
of  a  sf:hedule  of  employee  makeu[) 
contributions.  The  f:eiling  may  not. 
however,  be  less  than  twice  the  number 
of  months  it  would  take  f(jr  the  service 
member  to  earn  basic  pay  equal  to  the 
dollar  amount  of  the  missed 
contribution 

§1604.7    Withdrawals. 

A  service  member  md\  withdraw  all 
or  a  portion  of  his  or  her  account  under 
the  rules  in  5  ('.FR  part  IfifiO.  with  the 
following  exceptions 

(a)  Separate  accnunts  If  the  TSP 
maintains  a  service  member  account 
and  a  civilian  account  for  an  individual, 
a  separate  withdrawal  request  must  be 
made  tor  each  account 

(b)  Spnusdl  nights  The  spouse  of  a 
service  member  participant  has  the 
same  TSP  spousal  rights  as  the  spouse 
of  a  civilian  participant  covered  under 
the  Federal  Employees'  Retirement 
System:  those  spousal  rights  in  the 


context  of  a  withdrawal  (and  the  process 
by  which  a  service  member  may  obtain 
an  exception  to  them)  are  explained  at 
5CFR  part  1650 

(c)  Combat  zone  contributions  if  a 
service  member  account  contains 
combat  zone  c:ontributions.  the 
withdrawal  will  be  distributed  pro  rata 
from  all  sources.  If  a  participant 
requests  the  TSP  to  transfer  all.  or  a 
portion,  of  a  withdrawal  to  an 
Individual  Retirement  Acc:ount  (IRA)  or 
other  eligible  retirement  plan,  the  share 
of  the  withdrawal  attributable  to  combat 
zone  contributions  (if  any)  can  be 
transferred  only  if  the  IRA  or  retirement 
plan  accepts  such  funds, 

(d)  Separation.  The  definition  of 
separation  from  service  at  *?  1604,2 
applies  when  determining  a  service 
member's  elit;ibilit\  for  a  withdrawal. 

§1604.8    Death  benefits. 

The  account  balance  of  a  deceased 
service  member  will  be  paid  as 
described  at  5  CFR  part  1651.  with  the 
following  exceptions: 

(a)  Separate  accounts  To  designate  a 
beneficiary  for  a  TSP  death  benefit,  a 
service  member  must  file  a  valid 
beneficiary  designation  form.  If  the  TSP 
maintains  a  service  member  account 
and  a  civilian  account  for  an  individual, 
a  separate  beneficiary  designation  form 
must  be  filed  for  eac;h  account. 

(b)  Combat  zone  contributions  If  a 
service  member  account  contains 
combat  zone  contributions,  the  death 
benefit  payment  will  be  made  pro  rata 
from  all  sources. 

(c)  Trustee-to-trustee  transfers  The 
surviving  spouse  of  a  TSP  participant 
can  request  the  TSP  to  transfer  a  death 
benefit  payment  to  an  Individual 
Retirement  Account  (IRA)  or  other 
eligible  retirement  plan  The  share  of 
the  death  benefit  jiayment  that  is 
attributable  to  combat  zone 
contributions  (if  any)  can  be  transferred 
only  if  the  IIi.-\  c)r  retirement  plan 
accepts  suc:h  funds. 

(d)  Transfer  to  a  TSP  account.  If  the 
TSP  maintains  an  account  for  a  death 
benefit  beneficiarv  who  is  the  surviving 
spouse  of  the  participant,  the  spouse 
can  request  the  TSP  to  transfer  the  death 
benefit  payment  to  his  or  her  TSP 
account:  the  share  attributable  to  combat 
zone  ccjntnbutions  (if  any)  c:annot  be 
transferred  into  a  c  ivilian  af:count. 

§  1604.9    Court  orders  and  legal  processes. 

.\  TSP  account  can  be  divided  in  an 
action  for  divorc  e.  .innulment,  or  legal 
separation,  ajid  is  subjcjct  to  legal 
process  relating  to  child  support, 
alimony,  or  child  abuse  The  TSP  will 
make  a  payment  from  a  service 
member's  account  under  such  orders  or 


processes  as  described  at  5  CFR  part 
1653,  with  the  following  exceptions: 

(a)  Separate  accounts.  To  qualify  for 
enforcement  against  the  TSP,  a  court 
order  or  legal  process  must  expressly 
relate  to  the  TSP.  Therefore,  if  the  TSP 
maintains  a  service  member  account 
and  a  civilian  account  for  an  individual, 
a  qualify'ing  court  order  or  legal  process 
must  expressly  state  from  which 
account  payment  is  to  be  made 

(b)  Combat  zone  contributions.  If  a 
service  member  account  contains 
combat  zone  contributions,  the  payment 
will  be  made  pro  rata  from  all  sources, 
unless  the  court  order  or  legal  process 
directs  otherwise. 

(c)  Trustee-to-trustee  transfers.  The 
current  or  former  spouse  of  a  TSP 
participant  can  request  the  TSP  to 
transfer  a  court-ordered  payment  to  an 
Individual  Retirement  Account  (IRA)  or 
other  eligible  retirement  plan.  If  the 
payee  requests  the  TSP  to  transfer  all  or 
a  portion  of  the  court-ordered  payment 
to  an  IRA  or  other  eligible  retirement 
plan,  the  share  of  the  payment 
attributable  to  combat  zone 
contributions  (if  any)  can  be  transferred 
only  if  the  IRA  or  plan  accepts  such 
funds. 

(d)  Transfer  to  a  TSP  account.  If  the 
TSP  maintains  an  account  for  a  court 
order  payee  who  is  the  current  or  former 
spouse  of  the  participant,  the  payee  can 
request  the  TSP  to  transfer  the  court- 
ortiered  payment  to  the  payee's  TSP 
account;  the  pro  rata  share  attributable 
to  combat  zone  contributions  (if  any) 
cannot  be  transferred. 

§1604.10    Loans. 

A  service  member  may  be  eligible  for 
a  TSP  loan  as  described  at  5  CFR  part 
1655,  with  the  following  exceptions: 

(a)  Separate  accounts.  If  the  TSP 
maintains  a  service  member  account 
and  a  civilian  account  for  an  individual: 

(1)  A  separate  loan  application  must 
be  made  for  each  account; 

(2)  A  participant  may  have  no  more 
than  two  loans  outstanding  from  each 
account  at  any  time;  one  loan  from  each 
account  may  be  a  loan  for  the  purchase 
of  a  primary  residence; 

(3)  The  Internal  Revenue  Code 
ma^^imum  loan  amount  test,  which  is 
described  in  5  CFR  part  1655,  will  be 
applied  using  the  combined  balances  in 
both  TSP  accounts;  and 

(4)  Separate  TSP  loan  statements  will 
be  issued  for  each  account. 

(b)  Spousal  rights.  Before  a  loan 
agreement  is  approved  for  a  service 
member  account,  the  participant's 
spouse  must  consent  to  the  loan  by 
signing  the  loan  agreement.  A  request 
for  an  exception  to  the  spousal  consent 
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requirement  will  be  evaluated  under  the  combat  zone  contribution'-  uf  ,ui\  i  w  ii 

rules  explained  in  5  CFR  part  1650.  be  determin<'d  when  the  Inaii  i~ 

(c)  Combat  zone  contributions.  The  declared  a  taAahle  divtn[i;iti'-ii   ,i;i.i  •.'!, 

[)ortion  of  a  loan  that  is  attributable  to  portion  will  ntt  \v  rf'[Hirt>'(i  ,i<.  t,i\ah!«- 


iiii    me  to  the  participant  as  a  result  of 
the  declaration. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart41 
RIN  3038-AB71 

SECURITIES  AND  EXCHANGE 
COMMISSION 

I 
17  CFR  Part  242 

[Release  No.  34-44853;  File  No.  S7-16-01] 

RIN3235-A122 

Customer  Margin  Rules  Relating  to 
Security  Futures 

AGENCIES:  Commodity  Futures  Trading 
Commission  and  Securities  and 
Exchange  Commission. 
ACTION:  lomt  proposed  rules. 


summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC")  and  the 
Securities  and  Exchange  Commission 
("SEC")  (collectively.  "Commissions") 
are  proposing  rules  that  would  establish 
margin  requirements  for  security 
futures.  The  proposed  rules  would 
preserve  the  financial  integrity  of 
markets  trading  security  futures,  prevent 
systemic  risk,  and  require  that  the 
margin  requirements  for  securitv  futures 
be  consistent  with  the  margin 
requirements  for  comparable  exchant^e 
traded  option  contracts 
DATES:  Comments  must  be  received  on 
or  before  November  5.  2001 
ADDRESSES:  Comments  should  be  sent  to 
both  agencies  at  the  addresses  listed 
below 

CFTC:  Ciomments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  MV,  Washington.  DC 
20581,  .Attention:  Office  of  the 
Secretariat,  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521,  or  bv  e-mail  to  secretarv@cftc  gin- 
Reference  should  be  made  to  "Customer 
Margin  for  Security  Futures  "  .Ml 
comment  letters  will  be  posted,  as 
submitted,  on  the  CFTC's  Internet  web 
site  (http://www,cftc,govl. 

SEC:  Persons  wishing  to  submit 
written  comments  should  send  three 
copies  to  [onathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V,  Washington,  DC 
20549-0609,  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments'&ser  gov. 
All  comment  letters  should  refer  to  File 
No,  S7-16-01:  this  file  number  should 
be  included  on  the  subject  line  if  e-mail 
is  used.  Comment  letters  received  will 
be  available  for  public  inspection  and 
copying  in  the  SEC's  Public  Reference 


Room.  450  Fifth  Street.  N\V.. 
Washington.  DC  2054fM)102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the  SEC's 
Internet  web  site  (http://^^^\^\■.sec.gov). 
The  SEC  dofs  not  edit  personal 
identifving  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions.  Submit  only  the 
information  vou  wish  to  make  publicly 
availalilp 
FOR  FURTHER  INFORMATION  CONTACT: 

CFTC  Phvllis  P  Dietz,  Special 
Counsel,  or  Michael  .-\.  Piracci, 
Attorney.  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1 155  21st  Stre(!t,  NW,  Washington.  DC 
20581   Telephone:  (202)  418-5000.  E- 
mail:  (PDietz@cftc.gov);  or 
(MPiracci@cft(.."ov). 

SEC;  Him^ann  Tran.  Special  Counsel, 
at  (202)  942-00H8:  Jennifer  Colihan, 
Special  Counsel,  at  (202)  942-0735; 
Bonnie  Gauch,  Attorney,  at  (202)  942- 
0765;  and  Lisa  |ones,  .Attorney,  at  (202) 
942-0063,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington.  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  The  CFTC 
is  proposing  Rules  41.43  through  41.48. 
17  CFR  41  43  through  41.48,  and  the 
SEC  is  proposing  Rules  400  through 
404.  17  CFR  242.400  through  242.404. 
under  authority  delegated  by  the 
Federal  Reserve  Board  pursuant  to  the 
Exchange  Act.' 

I.  Introduction 

II.  Description  of  the  Proposed  Rules 

A.  Applicability  of  Regulation  T 

B.  Who  is  Covered  by  the  Proposed  Rules 

C.  Exclusions  from  Coverage 

1.  Financial  Relations  between  a  Customur 
and  a  Creditor  under  a  Portfolio 
Margining  System 

2.  Financial  Relations  between  a  Foreign 
Branch  of  a  Creditor  and  a  Foreign 
Person 

3.  Margin  Requirements  Imposed  by 
Clearing  Agencies 

4.  Credit  Extended.  Maintained  or 
.Arranged  by  a  Creditor  to  or  for  a 
Member  of  a  National  Sei  uritins 
Exchange  or  a  Registered  Broker  or 
Dealer 

a.  Margin  Arrangements  with  an  Exempted 
Borrower 

b.  Margin  Arrangements  with  a  Borrower 
Otherwise  Exempt  Pursuant  to  Section  7 
of  the  Exchange  .Act 

c.  Financial  Relations  Between  a  Creditor 
and  Member  of  a  National  Sw  urities 
Exchange  or  Assoc;iation 

D.  Customer  Margin  Levels  for  Sec  unty 
Futures 

1   Definition  of  Current  Market  Value 
2.  Twenty  Percent  of  the  Current  Market 
Value 


3.  Margin  Offsets 

4.  Higher  Margin  Levels 

E,  Time  Limits  for  Collection  of  Margin 

F.  Forms  of  Collateral 

III.  SEC  and  CFTC  Rule  Review  Processes 
Relating  to  Margin  Requirements  for 
Security  Futures  Products 

A.  CFTC  Rule  Review  Process  and 
Procedures  for  Notification  of  Proposed 
Rule  Changes  Related  to  Margin 

B.  SEC  Rule  Review  Process 
I\'.  Request  for  Comments 

v.  Paperwork  Reduction  Act 
A  CFTC; 
B.  SEC 

VI.  Costs  and  Benefits  of  the  Proposed  Rules 

A.  CFTC 

B.  SEC 
1.  Costs 

a.  Compliance  with  Regulation  T 
h  Levels  of  Margin 

c.  Computation  of  Margin 

d.  Notific  ation  Requirements  Regarding 
Exempted  Borrowers 

e.  Time  Limits  for  Collection  of  Margin 
2   Benefits 

a.  Benefits  to  Brokers,  [dealers,  and 
Members  of  National  Securities 
Exchanges 

b.  Benefits  to  Customers 
( .  Regulatory  Benefits 

C.  Request  for  Comments 

VII.  Consideration  of  Burden  on  Competition, 
Promotion  of  Efficiency,  and  Capital 
Formation 

VIII.  Regulatorv  Flexibilitv  Act  Certifications 

A.  CFTC 

B.  SEC 

LX.  Statutory  Basis  and  Text  of  Proposed 
Rules 

I.  Introduction 

The  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA").'-^ 
which  became  law  on  December  21. 
2000.  lifted  the  ban  on  single  stock  and 
narrow-based  stock  index  futures 
("security  futures").  In  addition,  the 
CFMA  established  a  framework  for  the 
joint  regulation  of  these  newly- 
permissible  products  bv  the  CFTC  and 
the  SEC. 

To  facilitate  the  issuance  of  rules 
governing  customer  margin  for 
transactions  in  security  futures 
products,  the  CFMA  added  a  new- 
subsection  (2)  to  Section  7(c)  of  the 
Exchange  Act  '*  to  provide  the  Federal 
Reserve  Board  with  authority  to 
prescribe  regulations  for  brokers, 
dealers,  and  members  of  national 
securities  exchanges  extending  or 
maintaining  credit  to  or  for,  or 
collecting  margin  from,  customers  for 
security  futures  products.''  Section 
7(c)(2)  of  the  Exchange  Act  further 
requires  the  Federal  Reserve  Board  to 
prescribe  rules  establishing  initial  and 


.Ml  references  to  the  Exchange  Act  are  to  15 
l;  SC.  78a  et  seq. 


^  Appendix  E  of  Pub.  L.  No  lOfi-554,  114  Stat. 
763  (2000). 
MSU.S.C.  78g(c)(2). 
<Spp15  1!.S.C.  78g(c)(2)(A). 
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maintenance  customer  margin 
requirements  imposed  by  brokers, 
dealers,  and  members  of  national 
securities  exchanges  for  security  hatures 
products.^  Alternatively,  the  Exchange 
Act  provides  that  the  Federal  Reser\e 
Board  mav  delegate  this  rulemaking 
authority  jointly  to  the  Commissions  '' 
The  Federal  Reserve  Board  so  delegated 
its  authority  by  letter  dated  March  6. 
2001."  Accordingly,  the  Commissions 
are  proposing  initial  and  maintenance 
customer  margin  requirements, 
including  the  levels  of  margin,  for 
security  futures." 

The  rules  proposed  by  the 
Commissions  under  Section  7(c)(2)  of 
the  Exchange  Act  must  satisf\'  the 
following  four  statutory  requirements. 
First,  the  rules  must  preser\'e  the 
financial  integrity  of  markets  trading 
security  futures  products.  Second,  they 
must  prevent  systemic  risk.  Third,  the 
rules  must  require  that:  (1)  The  margin 
requirements  for  a  security  future  be 
consistent  with  the  margin  requirements 
for  comparable  option  contracts  traded 
on  any  exchange  registered  pursuant  to 
Section  6(a)  of  the  Exchange  Act:"  and 
(2)  the  initial  and  maintenance  margin 
levels  for  a  security  future  not  be  lower 
than  the  lowest  level  of  margin, 
exclusive  of  premium,  required  for  any 
comparable  option  contract  traded  on 
anv  exchange  registered  pursuant  to 
Section  6(a)  of  the  Exchange  Act,  other 
than  an  option  on  a  security  future. i" 
Fourth,  the  rales  must  ensure  that  the 
margin  requirements  (other  than  levels 
of  margin),  including  the  type,  form, 
and  use  of  collateral  for  security  futures, 
are  and  remain  consistent  with  the 
requirements  established  by  the  Federal 
Reserve  Board  under  Regulation  T." 


As  jointly  proposed  by  the 
Commissions,  the  rules  would: 

•  Establish  the  minimum  initial  anci 
maintenance  margin  levels  required  fnr 
customers  carr>'ing  a  long  or  short 
securitv  futures  position  at  20  percent  of 
the  "current  market  value  '  of  such 
position.'- 

•  Permit  regulatory  authont\  '  '  rules 
to  provide  that  customers  with  strategy- 
based  offset  positions  involving  security- 
futures  and  one  or  more  related 
securities  or  futures  have  minimum 
initial  and  maintenance  margin  levels 
lower  than  the  aggregate  margins  for  the 
components  of  an  offset  position. 
provided  that  such  minimum  margin 
levels  are  consistent  with  the  margin 
requirements  for  comparable  offset 
positions  involving  exchange-traded 
option  contracts 

•  Provide  that  the  requirements  of 
Regulation  T,  other  than  margin  levels, 
applv  to  financial  relations  between  .i 
creditor  '•*  and  a  customer  with  respect 
to  security  futures. 

•  Establish  the  time  limits  for  the 
collection  of  initial  and  maintenance 
margin  from  customers;  and 


'•.S>e  15  V  .SC,  :8^(l  l!2)(B). 

'  Spc  Letter  from  Icnnifpr  |.  lolinsmi,  S»'(  rrtar\  of 
th»'  Board,  (-pderal  Rp<;pr\e  Board,  to  Mr  |.)mp^  K 
Newsome,  Acting  Chairman,  CKTC.  and  Ms   1,-aura 
S.  Tnger,  Acting  (;hairman.  SF.C:.  Mari  h  d.  2001 
rpprinlpd  as  .Appendix  B  to  this  proposal 

"  Becausp  Sertion  6th)(61  of  ihp  Kxchangp  .\i  i 
provides  that  options  on  set  iiritv  futurps  ma\  not 
be  traded  for  at  least  three  years  af^er  the  pnai  tmeni 
of  the  CTMA,  the  Commissions  are  not  mrrentlv 
proposing  margin  requirements  for  options  on 
security  futures   15r.S,C  78f|h)|fi) 

«15  U.S.r,  78fia) 

'"The  proposed  rules  re(  ognize  that  spi  unl\ 
hitures  can  compete  with,  and  b<!  an  txronomic 
substitute  for,  equity  securities,  such  as  equity 
options  Specifically,  a  synthetic  futures  contract 
mav  be  created  by  two  option  contracts  liased  on 
the  samp  underlying  instrument  To  create  a 
synthetic  long  (shortl  futures  contract,  an  investor 
would  buy  (sell)  a  call  option  and  sell  (buy)  a  put 
option  on  the  same  underlying  security,  w  ith  the 
same  expiration  date  and  strike  price 

"12  CFR  220  et  seq  Regulation  T  governs  the 
initial  margin  requirements  imposed  by  brokers, 
dealers,  and  members  of  national  set  unties 
exchanges  for  all  securities,  other  than  exempted 
securities  and  security  futures  products.  The  rules 


of  self-regulatorv  urgaiuzations  ("SROs")  govern. 
among  other  things,  maintenance  margin 
requirements  Regulation  T,  among  other  things. 
psta):hshes  the  spruntips  that  may  be  purchased  on 
margin,  sets  the  time  frames  within  which  initial 
margin  requirpments  must  be  met,  establishes  and 
defines  the  types  of  atiounts  m  which  breker- 
dealers  mav  rmord  sei  urities  transactions. 
ni(  liuiing  the  Margin  .Account.  Cjsh  Account. 
.Special  Memorandum  .^i  count  ("SMA").  the  Good 
Faith  .\ccount,  and  the  Broker-Dealer  Credit 
Ac lount,  and  spe<  ifips  the  maximum  loan  value 
[if.  the  maximiini  amount  that  may  be  loaned)  of 
(  prtaui  non-exempted  equity  securities,  not 
iiK  hiding  sei  urity  hitures  products,  that  may  be 
extended  b\  brokers  dealers  or  members  of  national 
securities  exchanges 

'-  The  {iimmissions  propnse  tn  define  "current 
market  value  in  Proposed  (.;ITI,  Rule  41.44(a)(2) 
and  Proposed  .SEC  Rule  401(a)(2),  discussed  infra 
notes  fi2-tir  and  accompanying  text. 

■ '  The  term    regulatorv'  authority"  means  an  SRO 
that  is  registered  as  a  national  securities  exchange 
under  Si-ction  f>  of  the  Kxchange  Act  (15  U.S.C-  780 
or  as  a  stn  unties  assixiation  under  Section  ISA  of 
the  KxthangH  A<l  115  U.S.C.  78o-3),  .See  Proposed 
CFTCRulem  44|a)(7)  and  Proposed  SEC  Rule 
401(a|(-| 

'^Thelenn    i  rediinr    is  use(i  in  this  release  and 
in  the  proposed  niies  to  refer  to  brokers,  dealers, 
and  members  of  a  national  se<  unties  exchange  that 
would  \n-  suh|pcl  to  Ihe  margin  requirements  for 
securitv  hitures  The  use  of  this  term  and  other 
terms  such  as    borrower,  '  is  not  intended  to 
indicate  that  there  is  an  extension  of  credit  involved 
in  the  margining  of  sp<  unlv  futures  Rather,  such 
terms  are  proposed  to  l)e  used  as  .i  means  to  fulfill 
the  statutory  requirement  thai  the  margin 
reqiiir»!meiits  for  sei  unl\  tulures  are  and  remain 
(  onsistent  with  Regulation  1    Regulation  T  uses  the 
term  "crpdilor  "  to  refer  to  brokers,  dealers  and 
members  of  a  national  sec  unties  excliange  Ihal  nrv 
subiect  to  Rc^gulation  I  requin'ments  tor  i  usiomers' 
securities  positions,  inc  hiding  options  positions. 
Margin  requirements  for  short  options  positions 
represent  a  performance  txind,  as  do  the  margin 
requirements  proposed  tcxiay  for  serunty  futures. 


•  Set  forth  the  acceptable  collateral 
for  margining  a  security  future 
transaction  or  position. 

II.  Description  of  the  Proposed  Rules 

A.  Appluabiitl}  a)  Ht-guinin>ii   i 

Section  7(c)(2HB)(iv)  of  the  Exchange 
Act  requires  that  the  margin 
requirements  (other  than  levels  of 
margin),  including  the  type.  form,  and 
use  of  collateral  for  security  futures 
products,  are  and  remain  consistent 
with  the  requirements  established  by 
the  Federal  Reserve  Board  pursuant  to 
subparagraphs  (A)  and  (B)  of  Section 
7(c)(1)  of  the  Exchange  Act,  i.e.. 
Regulation  T.  '^ 

In  analvzing  how  to  implement  the 
statutnn  mandate  that  margin 
requirements  for  security  futures 
products  are  and  remain  consistent  with 
Regulation  T,  the  Commissions  have 
ciisriissed  i\\     [   issible  approaches.  The 
first  ap[)ri  .n  h   v\  hich  is  reflected  in  the 
priipiiseci  rules,  would  require  that 
K<'>;uldtioii  T  applv  to  Financial 
relriticms,  iiu  lading  margin 
arnmkjements.  between  a  creditor  and  a 
r  ustcimer  with  respect  to  security 
futures  and  any  related  securities  or 
futures  (  ontracts  that  are  used  to  offset 
piisitiniis  111  such  security  futures,  to  the 
extent  consisiont  u  ith  the  proposed 
rules  "' 

This  approach  would  ensure  that 
existing  and  future  Federal  Reserve 
Board  interpretations  of  Regulation  T 
would  applv  This  approach  is  one  way 
to  ensure  that  margin  requirements  for 
securit\  futures  would  remain 
consistent  witfi  Regulation  T  without 
further  action  by  the  Commissions. 

A  second  approach  would  be  to  issue 
comprehensive  "stand-alone"  margin 
niles  that  would  parallel  Regulation  T 
requirements  for  set  urities  to  the  extent 
that  such  requirements  are  relevant  to 
security  futures  The  stand-alone  rules 
would  apply  to  security  futures  and  any 
related  securities  or  futures  contracts 
that  are  used  to  offset  positions  in  such 
securitv  futures.  The  stand-alone  rules 
would  not,  however,  apply  to  any  other 
securities  or  futures  transactions, 

Regulatum  T  c>stablishes  and  defines 
the  various  tvpt's  nf  accounts  where 
securities  sub|ei  t  !  i  Regulation  T  may 
be  carried  ami  liriii  These  accounts 
include  the  Margin  Account.  '^  SMA. '" 
the  Good  Faith  .\ccount. '"  the  Broker- 


'*S«^  15  use.  78g(c)(2)(B)(iv) 
'"See  Proposed  CFTC  Rule  41  43(bH II;  Prop<»»ed 
SEC  Rule  400fbMl). 
'M2  CFR  220.4. 
>•  12  CFR  220.5. 
'•12  CFR  220.6. 
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Dealer  Credit  Account.  -'^  and  the  Ca.sh 
Account  -' 

More  specifically,  Regulation  T 
requires  all  transactions  to  be  recordecJ 
in  a  Margin  Account,  unless  they  are 
specifically  authorized  for  inclusion  in 
another  account  --'  For  example,  margin 
in  excess  of  the  required  margin  under 
Regulation  T  and  certain  other  items 
may  be  joumaled  as  a  credit  to  the 
SMiA  - '  where  the  credit  would  remain 
until  the  customer  uses  such  credit  bv 
withdrawing  it  from  the  account  or  bv 
applying  the  credit  in  the  SMA  as 
margin  on  a  new  securities 
transaction.  -*  Certain  broker-dealers 
also  may  effect  or  finance  certain 
transactions  for  their  owners,  partners. 
or  shareholders,  or  for  other  broker- 
dealers  in  a  broker-dealer  credit 
account.  -"^  Customers  mav  also  trade 
instruments  other  than  securities,  sue  h 
as  futures  contracts  and  foreign 
currencies,  in  a  Good  Faith  Account.  -•* 

Under  the  proposed  rules,  security 
futures  transactions  would  be  recorded 
in  a  Margin  Account  because  the 
proposed  margin  level  requirements 
represent  a  performance  bond  to 
guarantee  contract  performance  bv  both 
the  buyer  and  seller  of  such  contract 
.Any  dailv  net  gain  (or  loss)  on  a  securitv 
future  ("settlement  variation")  would  be 
credited  to  (or  debited  from)  the  Margin 
.\ccount  Broker-dealers  registered  with 
the  SEC  under  Section  15(b)(lJ  of  the 
Exchange  Act  -^  may  journal  any  margin 
excess  in  the  SMA 

The  Commissions  request  comment 
on  the  extent  to  which  Regulation  T 
should  apply  to  security  futures. 

Q  1     The  Commissions  request 
commenters'  suggestions  on  alternative 
ways  to  satisfy-  the  statutory  requirement 
that  the  margin  requirements  (other  than 
levels  of  margin),  including  the  type, 
form,  and  use  of  collateral  for  security 
futures,  are  and  remain  consistent  with 
the  requirements  of  Regulation  T  In 
particular,  commenters  are  asked  to 
discuss  the  advantages  and 
disadvantages  of  issuing  a  rule  that 


•'■i2(:FR22or  I 

-■•  12  CFR  220  8. 

■■Sff  !2(:FR  220  4(a)(ll 

-' '  The  fnllowing  entnes  represent  credits  to  the 
SM.^  balani  »  (l)  Dividend  and  interest  payments; 
121  Rpijulation  T  excess  llhe  amount  bv  which  a 
customer  s  equilv  exceeds  the  initial  Regulation  T 
requirement!,  131  deposits  not  needed  to  meet 
Regulation  T  inargin  calls.  (4)  deposits  of  securities 
ifither  than  set  unt\  futures)  that  carry  loan  value 
in  the  margin  a(  count,  and  (5)  cash  made  available 
when  a  liquidation  transaction  releases  funds  for 
withdrawal  from  the  margin  account.  See  12  CFR 
220  5(bl(lH4l. 

•M2  CFR  220  5(b) 

-M2CFR  220  7 

"1 2  CFR  220  6(e). 

•"15  L'.S.C.  780(b)(1), 


incorporates  Regulation  T  by  reference, 
as  compared  to  issuing  a  stand-alone 
rule  that  would  include  requirements  of 
Regulation  T  insofar  as  they  are  relevant 
to  securitv  futures.  With  respect  to  the 
stdnd-alone  alternatixe.  commenters  are 
asked  to  c:onsider  any  potential  issues 
arising  from  the  Federal  Reserve  Board's 
on-going  authority  to  amend  or  interpret 
Regulation  T  and  how  such  a  stand- 
alone rule  would  ensure  that  the  margin 
requirements  for  security  futures  held  in 
either  a  securities  account  or  a  futures 
account  would  remain,  over  time, 
consistent  with  Regulation  T 
Commenters  are  asked  to  explain  the 
meaning  they  ascribe  to  the  term 
"consistent."  when  discussing  means 
for  satisfyin,tj  the  statutory  requirement 
Q  2     The  existing  customer  account 
structure  used  by  futures  commission 
merchants  ("FCMs")  offers  f)ne  type  of 
customer  account  into  which  all 
customer  property,  including  cash  and 
other  assets,  is  deposited.  FCMs  are  not 
currently  subject  to  Regulation  T  and, 
therefore,  do  not  delineate  accounts  in 
accordance  with  Reoulation  T. 

(a)  Would  the  application  of 
Regulation  T  account  requirements  to 
FCMs,  to  the  extent  thm-  hold  customer 
positions  in  security  futures,  necessitate 
the  restructuring  of  FCM  account 
systems'' 

(b)  In  addition  to  the  Regulation  T 
account  structure,  what  other 
requirements  of  Regulation  T  would 
necessitate  operational  or  other  changes 
for  FCMs  that  are  notice-registered 
broker-dealers? 

tcj  What  are  the  estimated  costs 
associated  with  such  changes? 

Q  3     Can  a  futures  account  be 
c:onsidereH  a  Margin  Account  under 
Regulation  T'  If  not,  how  would  an 
FC,M  modifv'  its  futures  accounts  to 
satisfy  Regulation  T  requirements  for 
Margin  .Accounts' 

Q  4     In  order  to  comply  with 
Regulatirm  T,  would  FCMs  need  to 
establish  Regulation  T  accounts  other 
than  margin  accounts''  If  so,  what  would 
bt>  the  costs  and  operational  feasibility 
of  establishing  such  accounts? 

Q  5     What  benefits  to  FCM  customers 
or  others  can  be  expected  if  an  FCM 
converts  to  the  Regulation  T  account 
structure' 

Q  6     What  benefits  to  FCM  customers 
or  others  can  be  derived  from 
application  of  other  provisions  of 
Regulation  T'' 

Q  7     How  should  the  SMA  work  in 
the  context  of  security  futures? 

Q  8     Are  there  any  other 
requirements  under  Regulation  T  that 
are  inappropriate  for  securitv  futures? 

Q  9     Without  applying  Regulation  T 
account  requirements,  could  the 


existing  rules  applicable  to  futures 
accounts  satisfy  the  statutory 
requirement  that  the  margin 
requirements  (other  than  levels  of 
margin)  including  the  type,  form,  use  of 
collateral  for  security  futures  are  and 
remain  consistent  with  Regulation  T? 

Q  10    How  would  broker-dealers, 
including  FCMs  that  are  notice- 
registered  broker-dealers,  and  members 
of  national  securities  exchanges 
structure  customer  accounts  if 
Regulation  T  were  not  incorporated  by 
reference  into  the  margin  rules  for 
security  futures? 

Qll     (a)  If  the  Commissions  were  to 
issue  stand-alone  rules  that  were 
parallel  to  Regulation  T,  how  would 
commenters  recommend  that  the 
Commissions  incorporate  the  Federal 
Reserve  Board's  existing  and  future 
interpretations  of  Regulation  T  into  such 
stand-alone  rules? 

(b)  How  would  stand-alone  rules 
impact  the  way  securities  firms 
calculate  margin  requirements  for 
securities  other  than  security  futures? 

(c)  Is  there  a  risk  of  inconsistent 
application  of  the  same  rules? 

(d)  What  implications  would  this 
approach  have  for  compliance  with 
such  rules? 

Q  12     Should  the  proposed  rules 
incorporate  any  special  requirements  for 
specific  types  of  transactions  or  trading 
activity  [e.g..  day  trading)  that  may  be 
imposed  under  the  margin  rules  of  the 
SROs? 

B.  Who  Is  Covered  by  the  Proposed 
Rules 

The  principal  purpose  of  the 
proposed  rules  is  to  regulate  customer 
margin  collected  by  brokers,  dealers, 
and  members  of  national  securities     ' 
exchanges  related  to  customers' 
transactions  in  security  futures, 
including  the  minimum  amount  of 
initial  and  maintenance  margin  that 
must  be  collected.^"  The  proposal 
would  require  a  broker,  dealer,  or 
member  of  a  national  securities 
exchange  that  effects  transactions  for  a 
customer  involving,  or  carrying  an 
account  for  a  customer  containing,  a 
security  future  to  collect  from  such 
customer  sufficient  collateral  to  satisfy 
the  margin  requirements  set  forth  in 
Proposed  CFTC  Rules  41.43  through 
41.48.  and  Proposed  SEC  Rules  400 
through  404.-" 

FCMs  are  brokers  or  dealers  under  the 
Exchange  Act  if  they  effect  transactions 
in  securities,  including  security  future 


-■"  Spp  Proposed  CFTC.  Rule  41  4.1(8);  Proposed 
SEC  Rule  400(a), 

".Sep  Proposed  CFTC  Rule  41  .54(a):  Proposed 
SEC  Rule  402(a). 
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products,  and  they  would  therefore  be 
subject  to  these  proposed  rules. 
Accordingly,  such  FCMs  must  register 
as  broker-dealers  under  Section  15(b)  of 
the  Exchange  Act.  '"  The  CFMA  added 
Section  15(b)(ll)  to  the  Exchange  Act,  '• 
which  permits  FCMs  tn  register  as 
broker-dealers  by  filing  a  written  notice 
with  the  SEC  for  the  limited  purpose  of 
trading  security  futures  products,  if 
certain  conditions  are  met.  *-  In 
addition,  although  certain  natural 
persons  that  are  members  of  designated 
contract  markets  registered  under 
Section  6(g)  of  the  Exchange  Act'*  are 
exempt  from  the  broker-dealer 
registration  requirements,  those  persons 
are  members  of  a  national  securities 
exchange  and,  as  such,  would  be  subject 
to  the  proposed  rules.'" 

The  rules  would  explicitly  exclude 
certain  categories  of  financial 
relations.  ''^  The  proposed  exclusions  are 
described  below. 

C.  Exclusions  From  Coverage 

1.  Financial  Relations  Between  a 
Customer  and  a  Creditor  under  a 
Portfolio  Margining  System 

Section  7(c)(2)(B)(iii)  of  the  Exchange 
Act  "'  provides  that  the  margin 
requirements  for  security  futures  must 
be  consistent  with  the  margin 
requirements  for  comparable  exchange- 
traded  options,  and  the  initial  and 
maintenance  margin  levels  for  a  security 
future  may  not  be  lower  than  the  lowest 
level  of  margin,  exclusive  of  premium, 
required  for  any  comparable  exchange- 
traded  option.  Accordingly,  risk- 
sensitive/portfolio-based  margining 
("portfolio  margining")  for  security 
futures  would  be  permissible  to  the 
extent  it  would  be  permissible  for 
comparable  exchange-traded  options. 

Regulation  T  by  its  terms  does  not 
apply  to  financial  relations  between  a 
customer  and  a  creditor  to  the  extent 
that  they  "comply  with  a  portfolio 
margining  system  under  rules  approved 
or  amended  by  the  SEC. "'^  Moreover, 
Regulation  T  provides  that  the  required 
margin  for  exchange-traded  options 
shall  be  the  amount  or  other  position 


specified  by  the  rules  of  the  registered 
national  securities  exchange  or 
registered  national  securities  association 
authorized  to  trade  the  option,  that  ha\p 
been  approved,  or  amended,  by  thu 
SEC"  Accordingly,  if  a  portfolio 
margining  system  were  developed  by  a 
registered  national  securities  exchange 
or  registered  securities  association  and 
approved  by  the  SEC  for  exchange 
traded  options,  a  comparable  portfolin 
margining  system  could  be  developed 
for  security  futures  products. 

The  proJDOsed  rules  '"^  similarlv  Ho  nril 
applv  to  financial  relations  belwppn  a 
customer  and  a  creditor  to  the  extent 
that  they  comply  with  a  portfolio 
margining  system  under  rules  that  have 
become  effective  in  ac:cordance  with 
Section  19(b)(2)  of  the  Exchange  Act 
and.  as  applicable.  Section  5c(c)  of  the 
CEA.-"' 

Portfolio  margining  sets  levels  of 
margin  bv  assessing  the  actual  net 
market  risk  of  specific  market  positions 
in  specific  securities  or  commodities. 
Under  a  portfolio  margining  svstem  the 
amount  of  required  margin  is 
determined  by  analyzing  the  risk  of  each 
component  position  in  a  customer 
account  {e.g.,  a  class  of  option  with  the 
same  expiration  date)  and  by 
recognizing  any  risk  offsets  in  an  overall 
portfolio  oppositions  (e.g.,  across 
contracts  on  the  same  underlving 
instrument).  So  that  adequate  margin  is 
deposited  to  cover  extraordinary  market 
events,  one  or  more  additional 
multipliers  or  other  adjustments  may  be 
applied  in  calculating  a  customer's 
required  margin.  Depending  upon  the 
risks  attributable  to  one  or  more 
positions,  the  amount  of  required 
margin  mav  be  greater  than  or  less  than 
the  margin  levels  currentlv  required  for 
securities  positions  in  a  fixed- 
percentage  strategy-based  margining 
svstem. 

"  The  SEC  and  the  CFTC  ha\  e  already 
approved  exchange  rules  regarding  a 
number  of  different  portfolio  margining 
svstems  for  various  purposes.  The  CFTC 
has  approved  portfolio  margining  iisini; 


"M5  US.C   78o(hl 

':  1.S  i:.s.C;.  78o(b)llU 

''  Sep  .So(  iiritips  Exchange  .^rt  Kelpase  No   44730 
(Augvist  21.  2001).  66  FR  45138  (Aiigiisl  27.  2(1011 
(.SE('  Release  adopting  amendments  In  its  bniker- 
dealer  registration  requirements  for  nolii  e- 
regislered  broV.er-dealers  and  adopting  Form  Bl>-M 

"1.5  f  SC.  78f[g), 

'-•  See  Proposed  CFTC  Rule  41  45.  Proposed  SKC 
Rule  402(a) 

"See  Proposed  CFTC  Rule  41  43|t))(3).  I'roposed 
SEC  rufe  400(l))(3).  The  (>)mmissions  note  that 
there  mav  b<'  some  factual  t ircumstani  es  that  will 
satisfy  the  t  riteria  of  more  than  one  exclusion 

'"I'sl'.S.C,  78g(r:)|2)(B)(iii), 

J-  12CFR  220.1(b)l3)(i) 


'"  12CFR220  12(0(1. 

'".Sff  Proposed  CFTC  Kuie  41.43(b)(3)(i): 
Proposed  .SEC  r\ile  400lb|(3Bi). 

<'M5  CSC   78s(b)l2),  7  C  SC  7»-2(c).  Pursuant 
to  Sections  ]9(h)lll  and  ft(R)(4)|B)(ii)  of  the 
Exchange  .-Vrt  (15  I    SC  78s(b)ll)and  15  U.S.C. 
7Hfig)(41(Bl(n).  respectively),  rules  implementing 
porlfohii  margining  for  sp<  uritv  futures  must  be 
submitted  to  the  SEf :  for  approval  in  accordance 
with  Section  m(b)(2)  of  the  Exchange  Act. 
l>>sigiiated  contrai  t  markets  registered  under 
Section  5  nj  the  CE.^  and  registered  derivatives 
transac  tion  execution  facilities  ('DTFs")  also  must 
seek  prior  approval  from  the  CFTC  or  provide 
notice  bv  written  certification  to  the  CFTC, 
pursuant  In  Scdion  5c(c)  of  the  CEA  (7  U.S.C  78- 
2(c|)   Sec  intni  notes  1 10-140  and  accompanying 
text. 


the  Standard  Pnrlfdiio  .XhmIx-s-  i.f  KisK 
CSP.'W'")  system  fni  „li  i  nn<'iii.\ 
traded  futures  contracts,  at  both  the 
(1  earing  level  and  customer  level.*'  In 
198fi.  the  SEC  first  approved  The 
Ojitions  Clearing  Corporation  ("The 
( )('.C.")  portfolio  margining  system,  the 
Theoretical  Intermarket  Margin  System 
(  TIMS"),  for  margin  collected  by  The 
OCC  for  the  non-equity  option  positions 
(if  The  OCC  clearing  members.*^  In 
1991 ,  the  SEC  approved  The  OCC's  use 
of  TIMS  for  equity  options.* '  Moreover. 
the  SEC  and  CFTC  have  approved 
f\i  hange  rules  that  permit  portfolio 
margining  for  options  market  makers  in 
the  context  of  limited  cross-margining 
programs  involving  futures  and  options 
on  broad-based  stock  indexes.** 

Currently,  the  Chicago  Board  Options 
Exchange  ("CBOE ")  is  working  in 
cooperation  with  The  OCC.  the  New- 
York  Stock  Exchange  ("NYSE"),  the 
.\merican  Stock  Exchange  ("AMEX"). 
the  Chicago  Board  of  Trade  ("CBOT"), 
and  the  CME  to  develop  a  pilot  program 
that  would  provide  an  alternative 
method  of  margining  {i.e..  a  portfolio 
margining  system)  for  certain 
customers*"'  in  broad-based  stock  index 


*•  The  CFTC  also  has  approved  SPAN  margining 
for  all  options  on  futui^s  contracts  Developed  in 
1988.  the  SPAN  margining  system  currently  is  used 
on  more  than  30  exchanges  and  clearing 
organizations  worldwide,  including  the  London 
Intematiunai  Financial  Futures  Exchange,  which 
trades  single  stock  futures  contracts. 

■*'  See  Securities  ExchanKc  Ad  Release  No.  23167 
(April  22.  1986).  51  FR  16127  (April  30.  1986). 

"See  Securities  Exchange  Act  Release  No  28928 
(March  1.  1991).  56  FR  9995  (Manh  8.  1991) 

"To  dale,  the  Commissions  have  approved  cross- 
margining  programs  between  The  OCC  and  the 
following  futures  clearing  organizations  The 
Intermarket  Clearing  Corporation  (19881.  Chicago 
Mercantile  Exchange  (-CME')  (1989):  Board  of 
Trade  Clearing  Corporation  (BTtX  )  (1991). 
Kansas  City  Board  of  Trade  Cleanng  Corporation 
(1992);  and  Comex  Clearing  Association  (1992)  The 
Commissions  also  have  approved  cross-margining 
programs  between  the  (kivemment  Securities 
Clearing  Ckirporalion  and  the  following  futures 
clearing  organizations  the  New  York  Clearing 
Cxirporation  (19991:  BTCX".  (2001 1,  and  CME  (2001 ) 
For  further  disc:ussion  of  cross-margining  programs. 
see  "Eighth  Annual  Report  to  the  Board  of 
Governors  of  the  Federal  Reserve  System  on  the 
Review  of  Stock  Index  Futures  and  Option 
Margining  Systems  by  the  Commodity  Futures 
Trading  Conimission    ()une  2001).  nole  7  and 
accompanying  text  (available  from  the  CFTC  Office 
of  the  Secretarial). 

*'  The  pilot  program  currentlv  t>eing  developed 
by  the  CBOE,  The  OCC.  the  NYSE.  AMEX.  CBOT 
and  CJ»1E  is  contemplated  to  be  available  for  (1)  any 
registered  broker  or  dealer  registered  with  the  SEC 
pursuant  to  Section  15(b)(1)  of  the  Exchange  Act; 
(2)  any  affiliate  of  a  self-clearing  Exchange  Act 
Section  15(b)(1)  registered  tiroker -dealer;  (3)  any 
registered  futures  floor  trader  to  the  extent  that 
listed  index  options  positions  hedge  the  traders 
index  futures  and  options  positions;  and  (4)  any 
person  or  entity  that  has  or.  establishes  and 
maintains  equity  of  at  lea.sl  five  million  dollars 
across  all  securities  and  futures  accounts  under  his/ 
her/its  common  ownership. 
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options  and  futures  positions.  Tho  staffs 
of  the  Commissions  art-  working  with 
the  participating  regulatory  authorities 
and  their  members  to  identif%'  the 
regulatory  and  operational  issues  that 
need  to  be  resolved  to  ensure  successful 
implementation  by  the  regulatory 
authorities  of  a  portfolio  margining 
s\'stem  for  >e<urities  futures  products/"' 
Among  other  issues,  the  Comnussions 
would  have  to  be  satisfied  that  the 
portfolio  margining  system  used  to 
calculate  customer  margin  requirements 
appropriately  takes  into  account  the 
trading  characteristics  and  historical 
market  performance  of  the  applicable 
securities  products,  as  well  as  the 
observed  c;orrelation^  among  those 
products  to  ttie  extent  that  offsets  across 
various  products  are  permitted.  The 
Commissions  would  also  need  to  be 
confident  that  the  system  provides  a 
sufficient  cushion  of  margin  or  capital 
against  extraordinan,'  price  movements. 
The  Commissions  strongh'  encourage 
the  efforts  of  market  participants  to 
develop  a  portfolio  margining  propnsal 
for  secunty  futures,  and  are  committed 
to  working  with  these  participants  to 
resolve  an\'  outstanding  issues,  as 
quickly  as  feasible  .Such  a  portfolio 
margining  system  would  also  be 
responsive  to  the  Federal  Reserve 
Board's  desire  to  encourage  the 
development  (if  more  risk-sensitive. 
portfolio-based  approaches  to  margining 
security  futures  products. ^^ 


"'  This  pilut  program  would  likely  lake  a  two- 
proni^  approat-h  (ill!  would  adopt  a  portfolio 
margining  system  thai  sets  margin  requirements  for 
portfolios  in  a  vecunties  account  consisting  of 
positions  in  products  based  on  U.S.  domestic  broad- 
based  market  indexes,  including  securities  index 
options,  securities  index  warrants,  and  marginable 
index  Unit  Investment  Trusts  ("UITs")  based  on  the 
greatest  projected  net  loss  of  all  positions  in  a  "class 
group"  or  "product  group"  as  dete^rmined  bv  an 
options  pricing  model  covering  a  spetified  range  of 
rr.arket  moves;  and  (2)  it  would  adopt  a  cross- 
inarsining  svilem  that  would  applv  a  portfolio 
m.irsmms  ^vstem  to  portfolios  consisting  of 
fositioiis  in  products  based  on  I!  S.  domestic  broad- 
iiasMi  inarket  indexes,  including  securities  index 
"ptH'n<  and  warrants,  ITTs,  and  index  futures  and 
npiions  on  index  futures.  The  two  prongs  of  the 
(Hint  are  severable,  and  only  the  approval  of  the 
tirsi  prong— a  portfolio  margining  system — is  a 
prp'onditinn  for  using  ()ortfolio  margining,  rather 
thflH  sirategv-twsed  margining,  for  security  futures 

Before  approMng  the  cross-margining  system,  the 
r.iimmissimis  wnuhi  need  to  ensure  that  any  such 
icnnints  arp  .tiieiju.ili'ly  protected  against 
insiilvenf  \  risks,  in  particular,  relief  from 
applicable  set  unties  and  commodities  customer 
pr,  ,it^  ticin  rpgimes  is  necessary  to  facilitate  cross- 
rr.,irv;iniii2 

'   In  Its  delegation  letter,  the  Federal  Reserve 
Hoard  rtMjuested  that  "the  Oimmissions  provide  an 
(ssMssment  of  progress  toward  adopting  more  risk- 
s(>nsiiivp  piirtfolio-based  appniaches  to  margining 
secunty  futures  products  "  It  further  staled  that 
"The  Board  has  encouraged  the  development  of 
Mil  h  approac  hrs  bv  for  fxample.  amending  its 
Kegulatinn  T  >ij  that  portfolio  margining  systems 
ipprfived  bv  the  |SEC|  can  be  used  in  lieu  of  the 


Q  13     Should  there  be  any 
restrictions  on  a  firm's  eligibility  to  offer 
a  portfolio  margining  system  to  its 
customers''  If  so.  what  tvpes  of 
restrictions  are  appropriate':" 

Q  14     Should  there  be  any 
restrictions  on  a  customer's  eligibility  to 
use  portfolio  margining'  If  so.  what 
types  of  restrictions  are  appropriate' 

Ql5     (a)  Should  a  firm  be  permitted 
to  elect  to  use  either  SPAN  or  TIMS  to 
calculate  security  futures  margin 
requirements? 

(b)  Would  the  use  of  SPAN  and  TIMS 
result  in  significantly  different  margin 
requirements  for  the  same  account? 

(c)  Are  there  other  portfolio  margining 
systems  that  the  Commissiims  should 
consider? 

Q  16     What  costs  would  be  incurred 
in  order  for  firms  to  set  up  and  operate 
a  portfolio  margining  system'  How 
would  the  costs  of  using  a  portfolio 
margining  system  differ  from  the  costs 
of  using  the  proposed  strategy-based 
approach? 

2.  Financial  Relations  Between  a 
Foreign  Branch  of  a  Creditor  and  a 
Foreign  Person 

Financial  relations  between  a  foreign 
branch  of  a  creditor  and  a  foreign  person 
involving  foreign  securities  are 
excluded  from  the  scope  of  Regulation 
T^»  Similarly,  Proposed  CFTC  Rule 
41.43(b)(3)(ii)  and  Propo.sed  SEC  Rule 
400{b)(:i){ii)  specifv'  that  the  proposed 
rules  would  not  apply  to  financial 
relations  between  a  foreign  branch  of  a 
credit(jr  and  a  foreign  person  involving 
foreign  security  futures.''  This 
exclusion  is  designed  so  that  financial 
relations  between  a  foreign  branch  of  a 
creditor  and  a  foreign  person  involving 
foreign  securities  would  be  treated  in  a 
manner  consistent  with  the  way 
Regulation  T  treats  such  financial 
relations. 

3.  Margin  Requirements  Imposed  by 
Clearing  Agencies 

Section  7(c)(2)  of  the  Exchange  Act 
gives  the  Federal  Reserve  Board  the 
authority  to  prescribe  regulations 
regarding  the  extension  or  maintenance 
of  credit  to  or  for,  or  the  collection  of 
margin  from,  any  customer  on  any 


strategy-based  system  embodied  in  the  Board's 
regulation.  The  Board  anticipates  that  the  c  reation 
of  security  future  products  will  prtjvide  aiiothiT 
opportunity  to  develop  more  risk-sensitive, 
portfolio  based  approaches  for  all  securities, 
including  security  options  and  security  futures 
prtxiuds."  See  Appendix  B. 

"  12  CFR  220  I(bl(3)(iv). 

♦"Regulation  T  defines  the  term  "foreign  person" 
to  mean  a  person  other  than  a  Dnited  Stales  person 
as  defiend  in  Section  7(fl  of  the  Exchange  Act.  See 
12  CFR  220.2. 


security  futures  product,"'"  but  it  does 
not  confer  authority  over  margin 
requirements  for  clearing  agencies.  For 
this  reason,  in  its  delegation  letter,  the 
Federal  Reserve  Board  stated  that  "[tlhe 
authority  delegated  by  the  Board  is 
limited  to  customer  margin 
requirements  imposed  by  brokers, 
dealers,  and  members  of  national 
securities  exchanges.  It  does  not  cover 
margin  requirements  imposed  by 
clearing  agencies  on  their  members."  '"'' 
The  margin  rules  of  clearing  agencies 
are  approved  bv  the  SEC  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act." 
The  CFTC  has  authority  to  ensure 
compliance  with  core  principles  for 
clearing  organizations  under  Sections  5b 
and  5c  of  the  CEA.'' ' 

Proposed  CFTC  Rule  41.43(b)(3)(iii) 
and  Proposed  SEC  Rule  400(b)(3)(iii) 
would  exclude  from  the  proposed  rules 
margin  requirements  that  clearing 
agencies  registered  with  the  SEC  or  the 
CFTC  impose  on  their  members.  The 
purpose  of  the  proposed  rules  would  be 
to  clarif\-  that  these  margin  rules  would 
not  apply  to  clearing  agencies  registered 
with  either  the  SEC  or  the  CFTC. 

4.  Credit  Extended.  Maintained  or 
Arranged  by  a  Creditor  to  or  for  a 
Member  of  a  National  Securities 
Exchange  or  a  Registered  Broker  or 
Dealer 

a.  Margin  Arrangements  With  an 
Exempted  Borrower 

Proposed  CFTC  Rule 
41.43(b)(3)(iy)(A)  and  Proposed  SEC 
Rule  400{b)(3)(iv)(A)  would  e.xclude 
from  the  proposed  rules'  requirements 
margin  arrangements  between  a  creditor 
and  a  borrower  with  respect  to  the 
borrower's  financing  of  proprietary 
positions  in  security  futures,  based  on 
the  creditor's  good  faith  determination 
that  the  borrower  is  an  'exempted 
borrower.  "  Regulation  T  defines  an 
"exempted  borrower"  as  a  member  of  a 
national  securities  exchange  or  a 
registered  broker  or  dealer,  a  substantial 
portion  of  whose  business  consists  of 
transactions  with  persons  other  than 
brokers  or  dealers,  and  includes  a 
borrower  who:  (1)  Maintains  at  least 
1 .000  active  accounts  on  an  annual  basis 
for  persons  other  than  brokers,  dealers, 
and  persons  associated  with  a  broker  or 
dealer;  (2)  earns  at  least  SIO  million  in 
gross  revenues  on  an  annual  basis  from 
transactions  with  persons  other  than 
brokers,  dealers,  and  persons  associated 
with  a  broker  or  dealer:  or  (3)  earns  at 
least  10  percent  of  its  gross  revenues  on 


'"l.Sl^.S.C.  78g(r)(2), 

''  .See  .Appendix  B 

"15  I   ,St:   7Hs|b)(2| 

"7  i;  S.C.  7a-l.  7l!.S.C.  7a-2 
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an  annual  basis  from  transactions  with 
persons  other  than  brokers,  dealers,  and 
persons  associated  with  a  broker  or 
dealer.^* 

The  Regulation  T  criteria  for  an 
"exempted  borrower"  establish 
standards  for  the  applicability  of 
Section  7(c)(3)(A)  of  the  Exchange  Act. 
which  exempts  from  federal  margin 
rules  "credit  extended,  maintained,  or 
arranged  by  a  member  of  a  national 
securities  exchange  or  a  broker  or  dealer 
to  or  for  a  member  of  a  national 
securities  exchange  or  a  registered 
broker  or  dealer  *    *    *  a  substantial 
portion  of  whose  business  consists  of 
transactions  with  persons  other  than 
brokers  or  dealers."  '•'' 

The  Commissions  propose  under 
CFTC  Rule  41.45(e)  and  SEC  Rule  402(e) 
that  once  a  person  ceases  to  qualif\'  as 
an  exempted  borrower  under  Regulation 
T,  it  would  be  required  to  notify-  the 
creditor  of  this  fact  before  establishing 
any  new^  security  future  positions. 
Under  such  circumstances,  any  new 
security  future  positions  established  by 
such  person  would  be  subject  to  the 
provisions  of  this  proposed  regulation. 

b.  Margin  Arrangements  With  a 
Borrower  Otherwise  Exempt  Pursuant  to 
Section  7  of  the  Exchange  Act 

Under  Section  7(c)(3)  of  the  Exchange 
Act.  the  financing  of  the  market  making 
or  underwriting  activities  of  a  member 
of  a  national  securities  exchange  or  a 
registered  broker  or  dealer  is  exempted 
from  the  scope  of  federal  margin 
regulation.''''  The  Federal  Resen^e  Board 
has  expressed  the  view  that  certain 
futures  floor  traders,  i.e..  those  trading 
in  the  current  open-outcr\'  environment, 
act  as  market  makers  and  therefore 
would  be  exempt  under  Section  7(c)(3) 
of  the  Exchange  Act.'"  For  clarity,  the 
Commissions  are  proposing  to  specif\' 
under  Proposed  CFTC  Rule 
41.43(b)(3)(iv)(B)  and  Proposed  SEC 
Rule  400(b)(3)(iv)(B)  that  credit 
extended  by  a  broker,  dealer  or  member 
of  a  national  securities  exchange  that  is 
exempt  under  Section  7(c)(3)  of  the 
Exchange  Act ''"  would  also  be  excluded 
from  the  proposed  rules. 


^■•12C:FR  220  2 

^^Sre\'-,  ISC:,  7Hg(r)(;i)l.M.  .sff^ij/.'io  12C:!K 
220.2 

"•.SVf-  15  I  .S.C.  78g(c)(3). 

'"  111  its  Man  h  fi.  2(X)1  letter,  the  Federal  Reserve 
Bii.ird  stHliHl  that  '  |i|n  the  rum'ilt  op«a-<nitcr>' 
Pin  iroiimpnt.  the  Boartl  i)plifVfN  that  floor  traders 
art  as  market  makers  and  therefore  would  Ix^ 
exempt  lunder  Sw  tion  7U  )(.)1  of  the  1a(  hange 
Acll"  Sff  .'Xppeiidix  B 

"15U.S.C;.  7RK|r)(.-i). 


c.  Financial  Relations  Between  a 
Creditor  and  a  Member  of  a  National 
Securities  Exchange  or  Association 

In  addition,  because  the  Commissions 
expect  that  certain  members  of  national 
securities  exchanges  that  use  a  screen- 
based  trading  system  also  will  act  as 
market  makers,  the  Commissions  are 
proposing  to  exclude  from  the  scope  of 
the  proposed  rules  certain  floor  traders. 
floor  brokers,  and  securities  dealers  who 
are  exchange  members  and  who  have 
market  maker  obligations.  At;cording]y. 
the  Commissions  propose  under  CFTC 
Rule  41.43(b){3)(iv)(C)  and  SEC  Rule 
400(b)(3)(iv)(C)  to  exclude  from  the 
scope  of  these  proposed  rules  credit 
extended  bv  a  creditor  to  a  member  of 
a  national  securities  exchange  or  a 
national  securities  association  registered 
pursuant  to  Section  15A(a)  of  the 
E.xchange  Act  '''*  that  does  not  directly  or 
indirectlv  accept  or  solicit  orders  from 
any  customer  or  provide  advice  to  anv 
customer  in  connection  with  the  trading 
of  securities  futures  and  that  is 
registered  with  such  exchange  or 
association  as  a  security  futures  dealer, 
pursuant  to  regulator)'  authority  rules 
approved  by  the  SEC  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act.^'" 
To  take  advantage  of  this  exemption 
these  regulatory  authority  rules  would 
have  to  require  such  member:  (1)  To  be 
registered  as  a  floor  trader  or  floor 
broker  w^ith  the  CFTC.  or  as  a  dealer 
with  the  SEC;  (2)  to  comply  with 
applicable  SEC  or  C^FTC  net  capital 
requirements;  (3)  to  maintain  re( ords 
sufficient  to  demonstrate  compliance 
with  this  proposed  exclusion  and  the 
rules  of  the  exchange  or  assoc  iation.  and 
(4)  to  hold  itself  out  as  willing  to  bu\ 
and  sell  security  futures  for  its  own 
account  on  a  regular  or  continuous 
basis  '•'  FinalU  .  the  regulator\ 
authority's  rules  would  have  to  provide 
for  disciplinary  action  against  a  member 
for  its  failure  to  comply  with  the 
Commissions'  margin  rules  or  the  rules 
of  the  exchange  or  association 

Ql7     (a)  Do  the  criteria  set  forth  in 
proposed  CFTC  Rule 
41.43(b)(3)(iv)(C)(2)  and  proposed  SEC 
Rule  400(b)(3)(iv)(C)(2)  ent  (impass  all  of 
the  persons  that  would  perform  a 


5«  15  1. S.C.  78o-3(a). 

soiS  U.S.C.  78s(b)(2). 

*■'  This  provision  iiK  orpoi^les  the  definition  of 
"market  maker  '  found  in  Section  3(a)(38)  of  the 
Exchange  Act  (15  D.S.C.  78c(a)(38)).  which 
provides  that  a  market  maker  is  "any  specialist 
permitte<l  to  act  as  a  dealer,  any  dealer  acting  in  the 
capacitv  of  hlo<  k  positioner,  and  any  dealer  who. 
with  respeft  to  a  security,  holds  himself  out  (by 
entering  quotations  in  an  inter-dealer 
communications  system  or  otherwise)  as  being 
willing  to  buv  and  sell  such  security  for  his  own 
ac(  riiuil  on  .\  reciil.ir  or  continuous  basis." 


market  maker  function  in  au  eli-i  tronic 
market' 

(b)  Is  this  prn\  ision  equitable  to  both 
securities  exc  hanges  and  futures 
exchanges  trading  security  futures? 

D  Customer  Margin  Levels  for  Security 

Futures 

This  section  describes  how  the 
Commissions  propose  that  brokers, 
dealers,  and  national  securities 
exchange  members  calculate  the 
customer  margin  levels  for  security 
futures.  Specifically,  the  Commissions 
propose  to  require  both  the  seller  emd 
the  buyer  of  a  security  future  to  provide 
and  maintain,  on  a  daily  basis,  cash  or 
other  acceptable  assets  equal  to  a 
percentage  of  the  "current  market 
value  '  of  the  security  future. 

1.  Definition  of  Current  Market  Value 

Currently,  the  initial  and  maintenance 
margin  requirements  for  the  sale  of  an 
at  the-money,  uncovered  put  or  call 
option  are  100  percent  of  the  option 
premium,'^-  plus  a  fixed  percentage  of 
the  value  of  the  underlying  financial 
instrument  The  reference  price  used  in 
determining  the  \alue  of  the  underlying 
financial  instrument  when  calculating 
the  initial  margin  required  on  the  sale 
of  an  uncovered  option  differs  from  the 
reference  price  used  in  calculating  its 

maintenance  marym   ^( fn  ally,  to 

determine  the  initial  indrv;;:,  reijured  on 
the  sale  of  an  uncovered  pit     i    .il! 
option,  the  price  use(i  •      I'trr  ::!',iii'  'he 
value  of  the  underlying  i,\^>^X  i.s  trie 
price  at  which  the  stock  closed  on  the 
business  day  preceding  the  day  on 
which  the  option  is  sold.'''  To 
determine  the  maintenance  margin 
required  at  the  end  of  a  particular 
trading  dav  for  an  uncovered,  short  put 
or  call  option  the  price  used  is  the  price 
at  which  the  underlying  stock  closed  at 
the  end  of  such  trading  day." 

The  CFMA  requires  that  the  margin 
requirements  for  security  futures  be 
consistent  with  the  margin  requirements 
for  comparable  options  contracts.  For 
this  reason,  the  Commissions  are 
proposing  to  use  a  reference  price  for 
determining  security  futures  margin 
(  onsisteni  \Mth  the  reference  price  used 
for  detenu inmu  margin  on  uncovered 
short  options  jiositions.  Specifically,  the 
Commissions  are  proposing  to  require 
that  the  daily  settlement  price  of  a 
secuntv  future  be  used  to  calculate  both 
the  initial  and  maintenance  margin 


*■-  The  option  premium  is  the  net  sales  proceeds 
of  the  option  on  the  dav  the  option  Is  sold.  Sw 
Amex  Rule  462;  CBOE  Rule  12  3:  and  NYSE  Rule 
431. 
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requirements  for  such  security  future.^'" 
The  Commissions  believe  that,  for 
purposes  of  calculating  margin 
requirements  for  a  security  future,  using 
the  daily  settlement  price  for  such 
future  as  the  reference  price  is 
consistent  with  the  use  of  the  closing 
price  of  the  underlying  security  used  as 
the  reference  price  for  detprmining 
margin  for  equity  options.  For  these 
reasons,  the  Commissions  are  proposing 
to  use  the  dailv  settlement  price  of  a 
security  future  as  the  reference  price  for 
calculating  margin  for  such  security 
future. 

In  addition,  the  Commissions  believe 
that  using  the  daily  settlement  price  of 
a  security  future  on  the  day  of  a 
transaction — rather  than  the  dailv 
settlement  price  on  the  day  preceding 
the  transaction — to  calculate  the  initial 
margin  is  consistent  with  using  the 
underlying  stock's  closing  price  on  the 
preceding  business  day.  The  daily 
settlement  price  of  a  security  future  on 
the  preceding  business  day,  for 
example,  may  not  exist  if  such  security 
future  were  not  available  for  trading  on 
the  preceding  business  day 

Finally,  the  Commissions  propose  to 
define  "current  market  value"  of  a 
future  on  a  single  security,  on  any 
trading  day.  to  be  the  product  of  the 
daily  settlement  price  of  such  security 
future  as  shown  by  any  regularly 
published  reporting  or  quotation 
service,  and  the  applicable  number  of 
shares  per  contract. '^'^  The  Commissions 
propose  to  define  "current  market 
value"  of  a  narrow-based  security  index 
future  to  be  the  product  of  the  daily 
settlement  price  of  such  security  future. 
as  shown  by  any  regularly  published 
reporting  or  quotation  service,  and  the 
applicable  contract  multiplier. •^^  Q  18  Is 
the  proposed  method  for  calculating 
current  market  value  of  a  security  future 


"Mnder  Proposed  CI-TL  Rule  41.44(a)(8)  and 
Pn)posH(i  SEC  Rule  401(a)(8).  the  daily  settlement 
pru-P  means,  with  respect  to  a  .security  future,  the 
spttlement  pru  c  if  .such  security  future  determined 
at  the  close  of  trading  each  dav,  a.s  determined  bv 
the  rules  of  thf'  applir;ab|p  exchange  or  clearing 
organization  This  dailv  settlement  price  is  used  for 
cai(ulating  daily  margin  requirements.  For  physical 
delivery  contract.s,  the  settlement  price  on  the  last 
trading  dav  may  also  he  used  as  the  invoice  price 
for  delivery  of  the  set  iirity   Hor  cash  settled 
contrai  ts,  the  final  seitlemenl  price  of  a  security 
future  is  direi  tlv  tiased  on  the  market  for  the 
underlying  stock  or  security  and  may  differ  from 
the  daily  settlement  pri'  e  rm  the  last  trading  day 
Sfv  Sef.urities  F.,x(:hange  Ac  t  Release  No   4474.1 
l.\ugust  24   20011.  66  FK  45904  (August  ,10,  2001). 

•*5ee  Proposed  CFTr,  Rule  41.44(a)(2l(i); 
Proposed  .SEC  Rule  401'al(2)lil 

>•'  See  Proposed  CFTC  Rule  4 1  44(a)(2)(ii); 
Proposed  SEC  Rule  401la)(2l(iii  L nder  Proposed 
CFTCRule41  44(a)(nand  Proposed  SEC:  Rule 
401(a|!  1 ).  the  term  tontra<  I  multiplier  means  the 
number  of  units  of  a  narrow-based  seruritv  index 
expres.sed  as  a  dollar  amount,  in  accordance  with 
the  terms  of  the  secuntv  future. 


appropriate'*  If  not.  commenters  are 
requested  to  suggest  alternatives. 

2.  Twenty  Percent  of  the  Current  Market 
Value 

The  Commissions  propose  that  the 
minimum  initial  and  maintenance 
margin  levels  required  of  customers  for 
each  security  future  ciarried  in  a  long  or 
short  position  be  20  percent  of  the 
current  market  value  of  such  security 
future/'"  Under  Section  7(c)(2)  of  the 
Exchange  Act.  the  initial  and 
maintenance  margin  levels  for  a  security 
future  must  not  be  lower  than  the  lowest 
level  of  margin,  exclusive  of  premium. 
required  for  dn\'  comparable  option 
contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  of  the 
Exchange  Act.'''' 

(iurrently.  all  listed  options  have  the 
same  margin  requirements.  For  long, 
listed  option  cimtracts  the  purchaser  is 
generally  required  to  pay  the  full 
amount  of  such  fontract  The  required 
initial  and  maintenance  margin  for 
short,  at-the-money  listed  option 
contracts,  where  the  underlying 
instrument  is  either  an  equity  security 
(such  as  a  stock  or  an  instrument 
immediately  convertible  into  a  stock),  or 
a  narrow-based  index,  are  100  percent  of 
the  option  proceeds  plus  20  percent  of 
the  underlying  secuntv  or  index 
value,"" 

Unlike  an  options  contract,  however. 
a  futures  contract  involves  obligations  of 
both  parlies  to  perform  in  the  future — 
the  buyer  (long)  to  purchase  the  asset 
underlying  the  future  and  the  seller 
(short)  to  deliver  the  asset.  Thus,  both 
the  buyer  and  the  seller  of  a  hitures 
contract  must  initially  post  and 
maintain,  on  a  daily  basis,  margin  to 
assure  contract  performance  and  the 
integrity  of  the  marketplace.  In  addition, 
all  market  participants  pay  or  receive 
daily  settlement  variation  payments  as  a 
result  of  all  open  futures  positions  being 
marked  to  current  market  value  by  the 
clearing  organization 

The  Commissions  propose  that  the 
initial  and  maintenance  margin  levels 
required  of  customers  for  each  security 
future  carried  in  a  long  or  short  position 
be  20  percent  of  the  current  market 
value  of  such  security  future  ^'  because 
20  percent  is  the  uniform  margin  level 
required  for  short,  at-the-money  equity 
options  traded  on  U.S.  options 


•^.Spp  Proposed  CFTC  Rule  41  45(b|:  Proposed 
SEC  Rule  402(b) 

•"ISU.S.C.  78g(c)(2). 

'"See.  e.g.,  Amex  Rule  462;  CBOE  Rule  12,3: 
National  Association  of  Sec  unties  Dealers 
C'NASD")  Rule  2520;  .NYSE  Rule  4.i1,  PCX  Rule 
2.16;  and  Philadelphia  Stock  Exi  hange  Rule  722 

^'  See  Proposed  CFTC  Rule  41  4.5(bJ(l);  Proposed 
SEC  Rule  402(b)(1). 


exchanges.  Any  national  securities 
exchange  or  national  securities 
association  may.  of  course,  impose 
higher  margin  level  requirements  on  its 
members,  and  any  broker,  dealer,  or 
member  of  a  national  securities 
exchange  may  impose  higher  margin 
level  requirements  on  its  customers. '- 

As  noted  elsewhere  in  this  notice,  the 
Federal  Reser\'e  Board  has  expressed  the 
view  that  "more  risk-sensitive, 
portfolio-based  approaches  to  margining 
security  futures  products"  should  be 
adopted."'  Pending  adoption  of  such 
systems  by  regulatory  authorities, 
however,  the  20  percent  level  is 
consistent  with  the  current 
requirements  for  comparable  equity 
options. 

3,  Margin  Offsets 

The  Commissions  also  propose  to 
allow  national  securities  exchanges  or 
national  securities  associations  to  have 
rules  that  reduce  the  margin 
requirements  for  customers  with  certain 
security  or  futures  positions  that  offset 
their  security  futures  positions, 
provided  that  the  resulting  margin 
levels  are  not  lower  than  the  lowest 
customer  margin  levels  required  for 
comparable  offset  positions  involving 
option  contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  of  the 
Exchange  Act.^-' 

Currently,  regulatory  authority  rules 
approved  by  the  SEC  permit  lower 
maintenance  margin  requirements  for 
stock  positions  that  are  part  of  hedging 
strategies  with  options  positions.""^  The 
following  hedging  strategies,  for 
example,  currently  have  lower 
maintenance  margin  requirements  for 
the  overall  combined  position  than 
would  be  the  case  if  each  component 
position  in  each  of  the  hedging 
strategies  described  below  were 
margined  separately: 

(1)  Long  put  option/long  stock; 

(2)  Long  call  option/short  stock: 

(3)  Long  stock/long  put  option/short 
call  option  (where  the  put  and  the  call 
options  have  the  same  expiration  date 
and  exercise  price); 


'-  .See  Proposed  CFTC  Rule  45.45(b)(2);  Proposed 
SEC  Rule  402(b)(2| 

''See  Appendix  B 

''  See  Proposed  CFTC  Rule  41.45(d);  Proposed 
SEC  Rule  402(d) 

"'  See  Securities  Exchange  Act  Release  Nos 
41B58  duly  27.  1999).  64  FR  42736  (August  5.  1999) 
(order  approving  SR-CBOE-97-67  amending  CBOE 
Rule  12.3);  42011  (October  14.  1999),  64  FR  57172 
(October  22,  1999)  (order  approving  SR-NYSE-99- 
03  amending  NYSE  Rule  431);  43582  (November  17, 
2000),  65  FR  70854  (November  28,  2000)  (order 
approving  SR-Amex-99-27  amending  Amex  Rule 
462);  and  43581  (November  17,  2000),  65  FR  71151 
(November  29,  2000)  (order  approving  SR-NASD- 
00-15  amending  NASD  Rule  2520). 
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(4)  Short  stock/short  put  option/long 
call  option  (where  the  put  and  the  call 
options  have  the  same  expiration  date 
and  exercise  price);  and 

(5)  Long  stock/long  put  option/short 
call  option  (where  the  put  and  the  call 
options  have  the  same  expiration  date, 
but  the  exercise  price  of  the  long  put 
option  is  lower  than  the  exercise  price 
of  the  short  call  option).  "•" 

Because,  however,  the  initial  margin 
for  equity  securities  is  governed  by 
Regulation  T.  the  initial  margin  on  the 
stock  components  of  hedging  strategies 
remains  the  same  as  initial  margin  for 
stock  that  is  not  part  of  a  hedging 
strategy.""  Thus,  to  initially  purchase 
any  one  of  these  combined  stock/ 
option(s)  positions  on  margin,  a 
customer  must  satisfy  the  margin 
requirements  individually  for  each  of 
the  securities  that  compose  the  hedging 
strategy-.  For  example,  when  entering 
into  a  combined  long  call  option 
position  and  a  short  position  in  the 
stock  underlying  the  call  option,  a 
customer  must  pay  for  the  call  option  in 
full ""  and  satisfy  the  initial  margin 
requirement  for  the  short  stock  position, 
which  is  the  greater  of:  (1)  The  amount 
specified  in  Regulation  T;  (2)  the 
maintenance  margin  requirement  under 
SRO  rules  for  a  short  stock:"'*  (3)  such 
greater  amount  as  the  SRO  may  from 


time  to  time  require  for  specific 
securities;  or  (4)  the  minimum  equity 
required  to  be  deposited  under  the 
SRO's  rules,""  However,  for  the 
customer  to  maintain  the  same  long  (  all 
option  and  short  stock  position,  the 
customer  need  onh'  maintain  margin  m 
its  account  equal  to  the  lesser  of:  (1)  10 
percent  of  the  call  option  exercise  price, 
plus  100  percent  of  anv  amount  by 
which  the  call  option  is  out-of-thp- 
money:  and  (2)  the  maintenance  margin 
requirement  on  the  short  stock 
position,"' 

Under  this  joint  proposal,  the 
Commissions  propose  that  customers  be 
permitted  to  offset  positions  involving 
security  futures  with  certain  related 
securities  or  futures  Such  offsets  would 
be  available  under  regulator)  authurit\ 
rules  approved  by  the  SEC  pursuant  to 
Section  19(b)(2)  of  the  Exchange  .^ct,"- 

VVhen  the  SEC  approved  strategv- 
based  offsets  for  options  (that  arp 
comparable  to  the  offseis  proposed  to  he 
permitted  for  security  futures  in  the 
chart  below),  the  SEC  found  that  il  was 
appropriate  for  the  SROs  to  recognize 
the  hedged  nature  of  certain  combined 
options  strategies  and  prescribe  margin 
requirements  that  better  reflect  the  risk 
of  those  strategies,'''  *""  Furthermore,  the 
SEC  found  that  the  SROs'  proposals 
relating  to  strategy-based  offsets 


involving  options  contracts  were 
carefully  crafted  as  they  were  based  on 
the  SROs'  experiences  in  monitoring  the 
credit  exposures  of  options  strategies  In 
particular,  the  SEC  noted  that  the  SROs 
regularly  examine  the  coverage  of 
options  margin  as  it  relates  to  price 
movements  in  the  underlying  securities 
and  index  components.  Moreover,  the 
SROs  proposals  were  thoroughly 
reviewed  bv  the  NYSE  Rule  431  Review 
Committee  which  is  comprised  of 
securities  industr>'  participants  who 
have  extensn  e  experience  in  margin 
and  credit  niatiiT^   .\s  a  result  of  these 

^i:( 


factors,  th 

SROs'  prii))'  ^1 
u  ere  (  niisi^teii 


underi\  liii:  npti 


wds  confident  that  the 
margin  requirements 
with  investor  protection 
1  ■(  ted  the  risks  of  the 
II-  1  ositions. 
The  following  table  includes  strategy- 
based  offset",  ffjr  security  futures  that  the 
( .ommis'-iiin^  have  preliminarily 
identifieci  ,i-  :   ■ii'-i-t-'nt  with  those 
permitted  li;r  t.i'nipjjcible  offset 
positions  involving  options,  and  that 
would  qualify  for  reduced  margin 
levels  Although  the  levels  are  intended 
to  be  consistent  with  the  margin  levels 
for  comparable  offsets  involving 
options,  the  Commissions  recognize  that 
the  margin  levels  set  forth  in  the  table 
may  not  fully  reflect  the  reduction  in 
risk  associated  with  the  offsets. 


Description  ot  offset 


Secunty  underlying  the 
secunty  future 


-L 


Initial  margin 
requirement 


Maintenance  margin  require- 
ment 


Long  security  future  or  short 
secunty  future 

Long  secunty  future  (or  basket 
of  secunty  futures  rep- 
resenting each  component 
of  a  narrow-based  secunties 
index ')  and  long  put  op- 
tion 2  on  the  same  under- 
lying secunty  (or  index). 

Short  secunty  future  (or  tias- 
ket  of  secunty  futures  rep- 
resenting each  component 
of  a  narrow-based  secunties 
index)  and  short  put  option 
on  the  same  underiying  se- 
curity (or  index) 


Individual  stock  or  narrow- 
based  secunty  index 

Individual  stock  or  narrow- 
based  secunty  index 


Individual  stock  or  narrow- 
based  secunty  index 


20°c  current  markel  value  o1 
the  security  future 

20°=  of  the  current  market 
value  of  the  long  secunty  fu- 
ture plus  pay  tor  the  long 
put  in  fui! 


20°c  ot  the  current  rnarket 
value  ot  the  short  secunty 
future  plus  the  aggregate 
put  in-tne-aggregate  money 
amount  if  any   Proceeds 
from  the  put  sale  may  be 
applied 


20°c  current  marVet  value  of 
the  secunty  future 

The  lower  of  (1)  10%  ot  the 
the  aggregate  exercise 
pnce  3  of  tfie  plus  put  plus 
the  aggregate  put  out -of  ■ 
the -money*  amount,  if  any: 
or  (2)  20''o  of  the  current 
market  value  of  the  long  se- 
cunty future 

20%  of  ttie  current  market 
value  ol  the  short  secunty 
future  plus  the  aggregate 
put  in-the-money  amount,  if 
any,' 


^^See.  eg  ,  NYSE  Rule  4,ll(f)(2KG)  In  addition  to 
these  hedging  strategies  that  affert  the  maintenance 
margin  requirement  for  the  underlying  stock,  there 
are  strategies  involving  covered  calls  (long  the 
underlying  security  and  a  short  call  option  posilioni 
and  covered  puts  (short  the  underlying  security  and 
a  short  put  option  position)  in  which  there  are  no 
initial  or  maintenance  margin  requirements  for  the 
option  component.  There  are  also  hedging  strategies 
involving  opiion-lo-option  offsets  with  lower  initial 
and  maintenance  margin  requirements 

'"  Regulation  T  requires  that  the  initial  margin  for 
certain  equitv  securities,  other  than  exempted 
securities  and  security  future  products,  be  50 


percent  of  the  e  urrent  market  value  of  the  security, 

Sep  12  CFR  220  121a) 

'".See.  e.g..  NYSE  Rule  431(fl(2)(C). 

""•The  maintenance  marEin  for  a  sh<irt  stock  is 
calculated  as  either  1 1 )  S2  50  per  share  or  100%  of 
the  current  market  value  (as  defined  in  Regulation 
T),  whichever  amount  is  greater,  i>f  phi  h  stfK.k  short 
m  the  account  selling  at  less  than  S5  00  pet  share; 
or  (2)  S-SOO  per  share  or  30'X  of  Ihi-  t  urrent  rnarket 
value  (as  defined  in  Regulation  Tl,  whK.he\er 
amount  is  greater,  of  each  stuck  short  in  the  account 
selling  at  $5.00  per  share  or  above   See.  e.g..  NYSE 
Rule  4311c), 


""  .\  customer  is  required  lo  have  equity  of  at  least 
S2.000.  except  that  cash  need  not  be  deposited  in 
excess  of  the  cost  of  any  security  purchased.  See. 
e.g..  NYSE  Rule  431(b) 

•>  See.  e.g..  NYSE  Rule  431(f)(2)(GMv), 

■- 15  U.S,C,  78s(b)(2)  Implementation  of  such 
rules  by  designated  contract  markets  registered 
under  Section  5  of  the  CEA  (7  US.C.  7)  and 
registered  DTFs  also  would  be  subject  lo  the  notice 
requirements  of  Section  5c  of  the  CEA  (7  U.S,C.  7a- 
2),  See  infra  notes  1 10-121  and  accompanying  text, 

•'-•"See  supm  note  75 
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Descnption  of  offset 


Security  underlying  the 
security  future 


Initial  margin 
requirement 


Maintenance  margin  require- 
ment 


10 


11 


12 


Long  security  future  and  short 
position  in  the  same  secu- 
nty  (or  secunties  basket) 
underlying  the  secunty  fu- 
ture 

Long  secunty  future  (or  basket 
of  secunty  futures  rep- 
resenting each  component 
of  a  narrow-based  securities 
index)  and  Short  call  option 
on  the  same  underlying  se- 
curity (or  index). 

Long  a  basket  of  narrow- 
based  secunty  futures  that 
together  tracks  a  broad 
based  index  and  short  a 
broad-based  secunty  index 
call  option  contract  on  the 
same  index 

Short  a  basket  of  narrow- 
based  secunty  futures  that 
together  tracks  a  broad- 
based  secunty  index  and 
short  a  broad-based  secu- 
nty index  put  option  contract 
on  the  same  index 

Long  a  basket  of  narrow- 
based  secunty  futures  that 
together  tracks  a  broad- 
based  secunty  index  and 
long  a  broad-based  security 
index  put  option  contract  on 
the  same  index 

Short  a  basket  of  narrow- 
based  secunty  futures  that 
together  tracks  a  broad- 
based  secunty  index  and 
long  a  broad-based  security 
index  call  option  contract  on 
ttie  same  index. 

Long  secunty  future  and  short 
secunty  future  on  the  same 
underlying  secunty  (or 

index) 


Long  secunty  future  long  put 
option  and  short  call  option 
The  long  secunty  future 
long  put  and  short  call  must 
be  on  the  same  underlying 
secunty  and  ttie  put  and  call 
must  have  the  same  exer- 
cise pnce  (Conversion) 

Long  secunty  future,  long  put 
option  and  short  call  option 
The  long  secunty  future 
long  put  and  short  call  must 
be  on  the  same  underlying 
secunty  and  the  put  exer- 
cise pnce  must  be  below 
the  call  exercise  pnce 

(Collar)  


Individual  stock  or  narrow- 
based  secunK'  index 


Individual  stock  or  narrow- 
based  secunty  index 


Narrow-based  security  index 


Narrow-based  secunty  index 


Narrow-based  security  index 


Narrow-based  secunty  index 


Individual  stock  or  narrow- 
based  secunty  index 


individual  stock  or  narrow- 
based  secunty  index 


Individual  stock  or  narrow- 
based  security  index 


The  initial  margin  required 
under  Regulation  T  for  the 
short  stock  or  stocks. 


20%  of  the  current  market 
value  of  the  long  security  fu- 
ture, plus  the  aggregrate 
call  in-the-money  amount,  if 
any  Proceeds  from  the  call 
sale  may  be  applied. 

20%  of  the  current  market 
value  of  the  long  basket  of 
nan-ow-based  security  fu- 
tures, plus  the  aggregate 
call  in-the-money  amount,  if 
any  Proceeds  from  the  call 
may  be  applied 

20°o  of  the  current  market 
value  of  the  short  basket  of 
narrow-based  security  fu- 
tures, plus  the  aggregate 
put  in-the-money  amount,  if 
any  Proceeds  from  the  put 
sale  may  be  applied. 

20°'o  of  the  current  market 
value  of  the  long  basket  of 
narrow-based  security  fu- 
tures, plus  pay  for  the  long 
put  in  full 


20°o  of  the  current  market 
value  of  the  short  based  of 
narrow-based  security  fu- 
tures, plus  pay  for  the  long 
call  in  full 


The  greater  of:  10°'o  of  the 
current  market  value  of  the 
long  security  future;  or  (2) 
1 0%  of  the  current  market 
value  of  the  short  security 
future. 

20%  of  the  current  market 
value  of  the  long  security  fu- 
ture, plus  the  aggregate  call 
in-the-money  amount,  if 
any,  plus  pay  for  the  put  in 
full  Proceeds  from  t^e  call 
sale  may  be  applied. 

20%  of  the  current  market 
value  of  the  long  security  fu- 
ture, plus  the  aggregate  call 
in-the-money  amount,  if 
any,  plus  pay  for  the  put  in 
full  Proceeds  from  call  sale 
may  be  applied. 


10%  of  the  current  mari<et 
value  as  defined  in  Regula- 
tion T  of  the  stock  or  stocks 
underiying  the  security  fu- 
ture. 

20%  of  the  current  mart<ef 
value  of  the  long  security  fu- 
ture, plus  the  aggregate  call 
in-the-money  amount,  if 
any. 


20%  of  the  current  mari<ef 
value  of  the  long  basket  of 
narrow-based  security  fu- 
tures, plus  the  aggregate 
call  in-the-money  amount,  if 
any. 

20%  of  the  current  market 
value  of  the  short  basket  of 
narrow-based  security  fu- 
tures, plus  the  aggregate 
put  in-the-money  amount,  if 
any. 

The  lower  of:  (1)  of  10%  of 
the  aggregate  exercise  price 
of  the  put,  plus  the  aggre- 
gate put  out-of-the-money 
amount,  if  any:  or  (2)  20% 
of  the  current  market  value 
of  the  long  basket  of  secu- 
rity futures. 

The  lower  of:  (1)  10%  of  the 
aggregate  exercise  price  of 
the  call,  plus  the  aggregate 
call  out-of-the-money 
amount,  if  any;  or  (2)  20% 
of  the  current  market  value 
of  the  short  basket  of  secu- 
rity futures. 

The  greater  of:  1 0°/o  of  the 
current  market  value  of  the 
long  security  future;  or  (2) 
1 0%  of  the  current  mari<et 
value  of  the  short  security 
future 

10%  of  the  aggregate  exercise 
price,  plus  the  aggregate 
call  in-the-money  amount,  if 
any. 


The  lower  of:  (1)  10%  of  the 
aggregate  exercise  price  of 
the  put  plus  ttte  aggregate 
put  out-of-the-money 
amount,  any;  or  (2)  20%  of 
the  aggregate  exercise  price 
of  the  call,  plus  the  aggre- 
gate call  in-ttie-money 
amount,  if  any. 
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Description  of  offset 


Security  underlying  the 
security  future 


Initial  margin 
requirement 


Maintenance  Tiargtn  requ^e- 

TIC'H 


13 


14 


15 


16 


17 


Stiorl  security  future  and  long 
position  in  the  same  secu- 
rity (or  securities  basket) 
underlying  the  security  fu- 
ture (or  long  position  in  a 
security  immediately  con- 
vertible into  the  same  secu- 
rity undertying  the  security 
future,  without  restnction.  in- 
cluding the  payment  of 
money). 

Short  secunty  future  (or  stock 
or  t)asket  of  security  futures 
representing  each  compo- 
nent of  a  nanrow-based  se- 
curities index)  and  long  call 
option  or  warrant  on  the 
same  undertying  secunty  (or 
index) 

Short  security  future.  Short  put 
option  and  long  call  option 
The  short  secunty  future, 
short  put  and  long  call  must 
be  on  the  same  undertying 
secunty.  and  ttie  put  and  call 
must  have  the  same  exer- 
cise pnce  (Reverse  Con- 
version) 

Long  (short)  a  basket  of  secu- 
nty future,  each  based  on  a 
narrow-based  secunty  index 
that  together  tracks  the 
broad-based  index  and 
short  (long)  a  broad  based- 
index  future 

Long  (short)  a  basket  of  secu- 
nty futures  tfiat  together 
tracks  a  narrow-based  index 
and  short  (long)  a  narrow 
based-index  future 


Individual  stock  or  narrow- 
based  secunty  index 


The  initial  margin  required 
under  Regulation  T  fof  f^e 
long  stock  or  stocks 


1  CC/o  of  ttte  current  market 
value,  as  defined  in  Regula- 
tion T.  of  the  long  stock  or 
stocks 


Individual  stock  or  narrow- 
based  secunty  index 


Individual  stock  or  narrow- 
based  security  index 


Narrow-based  secunty  index 


Individual  stock  and  narrow- 
based  secunty  index 


20°o  of  the  cjrren!  marke! 
value  ot  the  short  secunty 
future   plus  pay  tor  the  call 
in  full 


20'c  of  the  current  market 
value  ot  the  short  secunu 
future,  plus  the  aggregate 
put  in-the-money  amount   it 
any    plus  pay  tor  the  cal'  in 
tulf   Proceeds  trom  put  sale 
may  be  applied 


20°<3  of  the  current  marVet 
value  ot  the  long  i  snort  i 
basket  of  security  futures 


The  greater  of   1 1  .■  20'-t  of  fie 
current  market  value  ot  the 
long  secunty  future! S'    O'  :2 
20°o  of  the  Current  market 
value  of  the  short  security 
future(s) 


The  lower  o!  (1)  10°o  of  the 
aggregate  exercise  pnce  ot 
the  call,  plus  the  aggregate 
call  oul-of-the-money 

amount   it  any  or  (2)  20°c 
of  the  current  market  value 
of  the  short  secunty  future. 

10°'o  0'  the  aggregate  exercise 
pnce   plus  the  aggregate 
put  in-the-money  amount,  it 
any. 


10%  of  tfie  current  marVet 
value  ot  the  long  (sfx>rl) 
basket  of  secunty  futures. 


The  greater  of  (1)  10°»o  of  the 
current  market  value  of  the 
long  secunty  tuture(s).  or  (2) 

lOS  of  the  current  rnarket 
value  of  the  short  security 
tuture(s). 


'  Baskets  of  securities  or  secunty  futures  contracts  must  represent  exactly  the  same  secunties  that  compnse  the  nde*  and  -  rhf  same  pro- 
portion 

^Generally,  for  the  purposes  ot  these  rules,  unless  otherwise  specified  stock  index  warrants  shall  be  treated  as  it  they  were  index  options 

3  "Aggregate  exercise  price."  with  respect  to  an  option  or  warrant  biased  on  an  undertying  secunty  means  the  exercise  pnce  of  an  option  or 
warrant  contract  multiplied  by  the  numbers  of  units  of  the  undertying  secunty  covered  by  the  option  contract  or  warrant  Aggregate  exercise 
price"  with  respect  to  an  irxJex  option  means  the  exercise  pnce  multiplied  by  the  index  multiplier  See  e  g  ,  Amex  Rules  900  and  900C,  CBOE 
Rule  12  3;  and  NASD  Rule  2522 

*  "Out-of-tfie-money '  amounts  must  be  determined  as  follows 

(1)  For  stock  call  options  and  warrants,  any  excess  of  the  aggregate  exercise  pnce  of  the  option  or  warrant  ove^  the  current  nrtarket  value  of 
the  equivalent  number  of  shares  of  the  underlying  secunty 

(2)  For  stock  put  options  or  wan-ants,  any  excess  of  the  current  market  value  of  the  equivalent  number  o'  shares  f'  'he  jndertymg  secunty 
over  tfie  aggregate  exercise  pnce  of  tfie  option  or  wanrant 

(3)  For  stock  index  call  options  and  warrants,  any  excess  of  the  aggregate  exercise  price  of  the  option  or  warram  ove-  'he  troduct  of  the  cur- 
rent index  value  and  ttie  applicable  index  multiplier 

(4)  For  stock  index  put  options  and  warrants,  any  excess  of  the  product  of  the  cun-ent  index  value  and  the  applicable  nae*  multiplier  over  the 
aggregate  exercise  price  of  the  option  or  wan-ant.  See  e.g..  NYSE  Rule  431  (Exchange  Act  Release  No  4201 1  (October  i4  i999)  64  FR  57172 
(October  22  1999)  (order  approving  SR-NYSE-99-03));  Amex  Rule  462  (Exchange  Act  Release  No  43582  (November  1T  2000),  65  FR  71151 
(November  29,  2000)  (order  approving  SR-Amex-99-27)):  CBOE  Rule  12  3  (Exchange  Act  Release  No  41658  iJuiy  27  1999)  64  FR  42736 
(August  5,  1999)  (order  approving  SR-CBOE-97-67));  or  NASD  Rule  2520  (Exchange  Act  Release  No  43581  November  17  2000)  65  FR 
70854  (November  28,  2000)  (order  approving  SR-NASD-00-15)) 

^ 'In  the-money"  amounts  must  be  determined  as  follows 

(1)  For  stock  call  options  and  warrants,  any  excess  of  the  current  market  value  of  the  equivalent  number  of  shares  o*  the  undertying  security 
over  tfie  aggregate  exercise  price  of  ttie  option  or  warrant 

(2)  For  stock  put  options  or  warrants,  any  excess  of  the  aggregate  exercise  pnce  of  the  option  or  warrant  over  the  current  r^ia-npt  value  of  ffie 
equivalent  number  of  shares  of  ttie  undertying  security 

(3)  For  stock  index  call  oplkxis  and  warrants,  any  excess  of  the  product  of  the  current  index  value  ^na  the  appucatiif  nrjo  multiplier  over  the 
aggregate  exercise  pnce  c/>  the  option  or  warrant 

(4)  For  stock  index  put  options  and  warrants,  any  excess  of  the  aggregate  exerase  pnce  of  the  option  or  warrant  r^vc  the  product  of  the  cur- 
rent index  value  and  the  applicable  index  multiplier. 
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Q  19     (a)  Are  there  offset  positidns  in 
addition  to  those  enumerated  in  thr 
above  chart  that  are  consistent  with 
margin  requirements  for  comparable 
options,  which  the  Commissions  should 
consider  adding  to  the  list  of 
permissible  offsets.' 

lb)  Are  there  offset  positions  included 
in  the  above  chart,  which  the 
Commissions  should  ctmsider  deleting 
from  the  list  of  permissible  offsets? 

Q  20     Have  the  Commissions 
appropriateh-  taken  into  account  the 
overall  risk  of  a  position  for  the 
specified  offset  positions' 

Q  21     Are  the  proposed  minimum 
margin  levels  prudential  and  efficient  in 
meeting  the  objectives  of  preser%ing  the 
financial  integritv  of  security  futures 
markets  and  pre\enting  systemic  risk? 

Q  22     Are  there  other  ways  of 
meeting  the  comparabilitv  standard  in 
setting  margin  levels  for  offsetting 
positions?  For  example: 

(a)  Is  it  necessarv-  to  consider  a  long 
or  short  secuntv  futures  position  to  be 
comparable  to  a  long  or  short  position 
in  an  underlying  securitv  for  the 
purpose  of  determining  margin  for  offset 
positions  that  onlv  involve  security 
futures  and  options  contracts'  If  not. 
commenters  are  asked  for  specific 
recommendations  on  alternatives. 

(b)  Dfjes  the  comparability  standard 
necessitate  that  initial  and  maintenance 
margin  requirements  for  strategy-based 
offsets  be  set  at  different  levels? 

4.  Higher  Margin  Levels  | 

Notwithstanding  the  proposed 
minimum  initial  and  maintenance 
margin  levels  specified  above,  the 
Commissions  further  propose  that  the 
regulatory  authorities  may  impose  cm 
their  members  initial  and  maintenance 
margin  levels  that  are  higher  than  the 
minimum  margin  levels  specified  in 
Proposed  CFTC  Rule  41  4.5(h)(1)  and 
Proposed  SEC  Rule  402(bj(ll.»"  This  is 
to  permit  regulatorv  authorities  to  set 
higher  margin  levels  as  mav  from  time 
to  time,  be  considered  prudent  b\  such 
regulator^'  authorities.  In  addition, 
regulatory  authorities  may  permit  their 
members  to  use  a  method  for  calculating 
required  initial  and  maintenan(  t'  margin 
that  mav  result  in  margin  !e\'eLs  that  are 
higher  than  the  minimum  margin  levels 
specified  in  those  proposed  rules.'"'  Any 
such  higher  margin  requirement  would 
have  to  be  filed  with  the  SEC.  under 
Section  19(b)  of  the  E.xchange  Act."  The 
Commissions  also  propose  that  a 


"  ■  s^-.  i>r.  posed  CFTC  Rule  41  45(b)(2)(i); 
Proposed  .SHC  RnIp  402(b)(2Hi|. 

'•'  Sw  Prfiposed  CFTC:  Rule  41.45(b)(2|(iiJ; 
Proposed  SfcC  Rule  402fb)(2Hii|. 

"  15  L.S.C.  r8slb). 


national  securities  exchange  registered 
with  the  SEC^  under  Secticm  6(g)  of  the 
Exchange  Act  ("Security  Futures 
Product  Exchange")''-'  or  a  national 
securities  association  registered  with  the 
SEC  under  Section  1  n.^(k)  of  the 
Exchange  Act  ("Limited  Purpose 
National  Securities  Association")'"  may 
raise  or  lower  the  required  margin  level 
to  a  level  not  lower  than  that  specified 
in  Proposed  CFTC  Rule  41.45  and 
Proposed  SEC  Rule  402. "■*  in  accordance 
with  Section  19(b){7}  of  the  Exchange 
Act.«'^ 

£.  Time  Limits  for  Collection  of\fnrf;in 

The  Commissions  also  propose  other 
margin  requirements  for  security 
hitures.  Specifically,  the  Commissions 
propose  that  the  amount  of  initial 
margin  required  bv  Proposed  f^FTC  Rule 
41.45  and  Proposed  SEC  Rule  402 
would  be  obtained  as  promptly  as 
possible  and  in  any  event  within  three 
business  days  after  the  position  is 
established,  or  within  such  shorter  time 
period  as  may  be  imposed  bv  applicable 
regulatory  authority  rules  approved  bv 
the  SEC  in  accordance  with  Section 
19(b)(2)  of  the  Exchange  Act.*"' 

Currently.  Regulation  T  requires  the 
collection  of  margin  (alls  for  certain 
securities  covered  bv  Regulation  T 
within  five  business  da\  s  after  the 
position  is  established,  and  regulatory 
authority  rules  require  the  collection  of 
maintenance  margin  as  prompth  as 
possible  and  in  any  event  within  fifteen 
business  days.^'  To  lower  counterparty 
risk  in  transactions  involving  securitv 
futures,  the  Commissions  are  proposing 
shorter  time  periods  than  those 
permitted  by  Regulation  T.  Specifically. 


■>■!  15  DSC.  78f(g).  Sew  subsection  b(g)  of  the 
Exchange  Act  provides  an  expedited  process  for  an 
exchange  that  lists  or  trades  security  hitures 
products  to  register  with  the  SEC  as  a  national 
se<:unties  exchange  if  that  exchange  (1)  is  a  board 
of  trade  that  has  been  designated  as  a  contract 
market  or  Is  registered  as  a  DTF;  and  (2)  does  not 
act  as  a  market  place  for  transactions  in  secunties 
other  than  security  futures  products.  The  SEC;  has 
adopted  rules  prescribing  the  requirements  for 
ilesignated  contract  markets  and  DTFs  to  register  as 
national  securities  exchange  pursuant  to  Section 
6(g)  of  the  Exchange  Act.  See  Securities  Exi  hnngf 
Act  Release  No.  44692  (August  13.  2001).  W.  KK 
43721  (August  20.  2001). 

"1 15  use:.  78o-3(k).  A  futures  association 
registered  under  Section  17  of  the  CEA  (7  U.S.C.  21) 
will  be  registered  as  a  national  securities 
association  for  the  limited  purpose  of  regulating  the 
activities  of  brokers  or  dealers  registered  pursudeil 
to  Section  15(b)(11)  of  the  Exchange  Act  (15  U.S.C. 
78o(b)(ll))  with  respe<:t  to  their  activities  in 
security  futures  products. 

*•  15  use.  78s(bH2).  See  Proposed  CFTC  Rule 
41.45(c);  Proposed  SEC  Rule  402(c). 

""  15  U.S.C.  785(b)(7).  See  infra  note  130  and 
accompanying  text. 

"See  Proposed  CFTC  Rule  41.4blaJ.  Proposed 
SEC  Rule  403(a) 

•'See.  e.g..  CBOE  Rule  12.2. 


the  Commissions  are  proposing  a  three 
business  dav  time  period.''" 

Further,  the  Commissions  propose 
that  the  amount  of  maintenance  margin 
required  by  Proposed  CFTC  Rule  41.45 
and  Proposed  SEC  Rule  402  would  be 
obtained  as  promptly  as  possible  and  in 
any  event  within  three  business  days 
after  the  margin  deficienc\  is  created  or 
increased,  or  within  such  shorter  time 
period  as  may  be  imposed  by  applicable 
regulator)'  authority  rules  approved  bv 
the  SEC  pursuant  to  Section  19(b)(2)  of 
the  Exchange  Act.'*'' 

Finally,  the  t^ommissions  propose 
that  the  time  limits  for  collection  of 
initial  margin  may  be  extended  upon 
application  by  the  creditor  to  its 
examining  authoritv  '""  to  the  extent 
permitted  by  applicable  regulatory 
authority  rules  approved  by  the  SEC 
pursuant  to  Section  19(b)(2)  of  the 
Exchange  Act."" 

Q  2,3     Are  the  proposed  time  limits 
for  collection  of  margin  appropriate  for 
security  futures? 

F  Forms  of  Collateral 

.Section  7(c)(2)(B)(iv)  of  the  Exchange 
.-^ct  requires  that  the  margin 
requirements  for  security  futures 
products  (other  than  levels  of  margin), 
including  the  type.  form,  and  use  of 
collateral  for  security  future  products, 
are  and  remain  consistent  with  the 
requirements  established  by  the  Federal 
Reserve  Board  in  Regulation  T  pursuant 
to  subparagraphs  (A)  and  (B)  of  Section 
7(c)(1)  of  the  Exchange  Act.''- 
Regulation  T  requires  a  customer  to 
deposit  margin  with  its  broker  or  dealer 
whenever  securities  transactions  by  the 
customer,  on  any  given  day,  create  or 
increase  a  "margin  deficiency"  ""  in  the 


^"Spf  Propiispd  CFTC  Kule  41  4i>(,il.  Proposed 
SEC  Rule  403(d|. 

"'  n  ( ■  S.C.  78s(b|(2|   .S,.f  Prnpos.Mi  CR't:  Rule 
41  4fi(h).  Proposed  .SEC  Kiilr  40:i(tj| 

'""    ExainuiHijj  dulhontv  '  with  respect  to  a 
creditor  is  proposed  In  medn  ( 1 )  The  rpguldtorx 
authority  of  whii  h  siif  h  rrpdllor  is  ,i  mpmher.  it 
such  creditor  is  a  inemlxT  of  uiiK  orir  r("j;iilalor\ 
authority;  (21  Thf  rc(;\ilHlor\  authoritv  (iesignaled 
resprinsibilil\  bv  Ihi'  SE(!  pursudiil  to  17  CFK 
240  17(1-1  for  fxamuiiriK  siu  b  creditor  for 
I  ompliani  p  with  appiii  able  financial  responsibility 
niles.  if  a  regulatory  aiithontv  is  so  designated;  or 
(3)  The  regulatorv  authonlv  dcsignati'd  in 
accord. inr.e  with  ITCFK  1  ")2.  if  siii  b  ( rfnlitor  is  a 
memljer  of  more  than  one  regulatory  authority  and 
the  SEC.  pursuant  to  1  7  CFR  240  1  7il-l  has  not 
designated  responsiliihtv  for  I'xdniining  siu  h 
creditor  for  (  omplianc  p  with  applicable  finani  lal 
resp(jnsibility  niles   Sef  Proposed  CETC  Rule 
41.44la|(,)l  and  Proposed  SEC  Rule  401(a)l3) 

""  15  1  .S.C.  78slb)l2)    The  Commission  expect 
such  regulatory  aulhontv  rules  for  setuntv  futures 
to  be  consistent  with  those  rules  (  urrentU  in  place 
tor  s.Kurities.  Sfr.  >■«■.  NYSE  Rule  434;  and  NASD 
Kule  2520 

'"■■15  CSC,  7Hg|(.)(2)(BI|iy), 

""  Ri-gulation  T  defines    margin  deficiency"  as 
the  amount  by  which  the  required  margin  exceeds 
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customer's  margin  account  J"''  Under 
Regulation  T,  such  a  deposit  must  be 
made  in  the  form  of  cash,  margin 
securities,  exempted  securities,  or  any 
combination  thereof,  within  one 
"payment  period"  '"''  after  the  margin 
deficiency  was  created  or  increased.""' 

For  deahngs  in  security  futures,  the 
Commissions  propose  that,  under 
Proposed  CFTC  Rule  41.47(a)  and 
Proposed  SEC  Rule  404(a).  a  broker, 
dealer  or  a  member  of  a  national 
securities  exchange  may  accept  from  a 
customer  as  collateral  to  satisfy-  its 
margin  requirement,  the  following;  cash, 
margin  securities  as  defined  in 
Regulation  T.'"'  exempted  securities  as 
defined  in  Section  3(a)(12)  of  the 
Exchange  Act.''"^  or  other  collateral 
permitted  under  Regulation  T  to  satisf\- 
a  margin  deficiency  in  the  margin 
account. 

The  Commissions  also  propose  under 
Proposed  CFTC  Rule  41.47(b)  and 
Proposed  SEC  Rule  404(b)  that  nothing 
in  the  proposed  rules  would  prevent  a 
regulatory  authority  from  prescribing 
margin  collateral  requirements  (other 
than  margin  levels)  including  the  tvpe, 
form,  and  use  of  collateral  for  security 
futures,  as  long  as  those  requirements 
are  consistent  with  the  requirements  of 
Regulation  T.  subject  to  approval  by  the 
SEC  in  accordance  with  Section  19(b)(2) 
of  the  Exchange  Act.'"-* 

Finally,  the  Commissions  propose 
under  Proposed  CFTC  Rule  41  47(c)  and 
Proposed  SEC  Rule  404(c)  that,  for 
purposes  of  this  section,  security  futures 
are  not  margin  securities.  This  is  to 
clarifv'  that  transactions  and  positions  in 
security  futures,  like  short  options, 
would  not  have  loan  value  for  margin 


ttic  i^quits  in  till-  marjiin  ddniinl      1^  !  FK  J.'fl  J 
Thi'   'r>'qiJirp(i  rn,irain    tor  a  position  m  -,<•(  uriti."- 
(othf'r  thrtn  setuntv  futures)  is  tiast'd  on  the 
■■(  iirrent  innrket  value    of  the  serurities  and 
iletermined  in  accordanc'e  wjlh  Sertion  22(1  12  of 
KeHiilation  T.  12  CFR  220.12 

""  12  CFR  22t),4(c]. 

'"''  Rogulatuin  T  defines   "pax  ineiit  period     ,is 
"the  number  of  business  days  in  the  standard 
securities  settlement  rvile  in  the  I'niled  Slates   .i^ 
(fefined  in  paragraph  (a!  of  F.m  han^e  \i\  Rule 
15(b-l  (17  CFR  24n.irnf>-lla|l.  plus  two  bu-iiiess 
davs,"  12  CFR  220  2  Currentlv .  the  standard 
spt^urities  settlement  i  v(  le  under  Rule  1  ■)!*>- 1  of  the 
Fx(  hange  \<\  is  three  business  davs.  resullinn  in  a 
pavment  permd  under  Ri>gulation  T  of  five  business 
da\s 

""'  12  CFR  2211, 4I(  ) 

'"' Cnder  Retjulation  T.  margin  siH;urilies  include: 
( 1 )  anv  sfH iiritv  registered  or  having  unlisted 
trading  privileges  on  a  national  sei  unties  e\(  haiige. 
121  anv  sei  uritv  listed  on  the  Nasdaq  .Slix  k  Market. 
(.11  an\  iione()uitv  se(  urity.  (4)  anv  siHuntv  issued 
bv  either  An  open-end  investment  company  or  unit 
investment  trust  whic  h  is  registered  under  Section 
H  of  the  Investment  {^oinpanv  M  t  of  1940:  (.t)  any 
foreign  margin  stoi  k:  and  (t>l  an\  debt  set  urity 
uinvertible  into  a  margin  sec  uritv    12  (^FR  220.2 

'""IS  I'.S.C.  78r(a)(121 

'<»15U.S.C,  78s(b|(2). 


purposes.  As  is  the  case  with  short 
options,  margin  deposited  on  a  long  or 
short  security  future  represents  a 
performance  bond  to  assure 
performance  on  such  contract. 

The  daily  gains  and  losses  on  securitv 
futures  are  either  credited  to  the  party 
that  made  a  gain  on  such  contract,  or 
debited  from  the  account  of  the  party 
that  had  a  loss,  such  that  the  margin  in 
each  party's  account  represents  only  the 
required  amount  of  performance  bond 
on  such  contract  Because  it  is  not  an 
asset,  a  security  future  cannot  be  put  up 
as  collateral  for  another  security  ur 
futures  transaction. 

III.  SEC  and  CFTC  Rule  Review 
Processes  Relating  to  Margin 
Requirements  for  Security  Futures 
Products 

A   CFTC  Rule  Rpvjpw  Prncpss  and 
Procedures  for  .\otificatinn  of  Proposed 
Rule  Changes  Related  to  Margin 

In  general,  designated  contract 
markets,  including    nnticp-designated  " 
contract  markets.''"  or  registered  DTFs 
that  propose  to  make  a  rule  change 
regarding  their  security  futures  margin 
requirements  (other  than  proposed  rule 
changes  that  result  in  higlier  margin 
levels)  must  submit  the  proposec^rulc 
change  to  the  SEC  for  approy  al  in 
accordance  with  Section  19(b)  of  the 
Exchange  Act."'  In  addition,  contract 
markets  designated  pursuant  to  Section 
5  of  the  CEA  and  registered  DTFs  are 
also  required  under  Section  r>(:[c)  of  the 
CEA  to  make  certain  filings  with  the 
CFTC  regarding  rule  changes,  including 
those  for  security  futures  products."- 
Because  ATSs  are  not  SR(^s  under  the 
Exchange  Act.  notice-designated 
contract  markets  that  are  ATSs  are  not 
required  to  submit  proposed  rule 
changes  to  the  SEC"  for  approval  in 
accordance  with  Section  19(b)  of  the 
Exchange  .^ct 

Section  5c(c)  of  the  CEA  provides  for 
two  alternative  procedures  by  which 
such  a  designated  contract  market  or 
registered  DTF  may  implement  d 
proposed  rule  change.' ' '  First,  in 


""A  noti(  e-df^signaled  contract  market  is  a 
national  sw  iirities  exchange  registered  pursuant  tej 
.Section  t.|a)  of  the  Exchange  Act  (15  U.S.C.  7Hi[a)]. 
a  national  securities  associaliun  registered  pursuant 
to  .Section  l-SAIa)  of  thn  Exchange  Act  (15  U.S.C, 
78f>-3(al).  or  an  alternative  trading  system  ("ATS") 
as  defined  in  Section  la(l)  of  the  CEA  (7  U.S.C, 
tall  I)  that  is  designated  as  a  contract  market 
pursuant  to  Section  5f  of  the  CEA  (7  I'.SC.  7b-1). 

'"  15  U.S.C.  78s(b). 

"-'7  U.S.C.  78-2(c).  Notice-designated  contract 
markets  are  exempt  from  the  requirements  of 
,Se<:tion  5c  of  the  CEA  pursuant  to  Section 
5f(b)(l  )(D)  of  the  CEA  (7  I  I.S.C.  7a-2(b)(l  )(D)). 

'"See  also  66  FR  42256  (August  10.  2001)  (CFTC 
rules  implementing  these  pnx:edures.  codified  in  a 
new  Part  40  of  Title  17   Rules  40.5  and  40.fi). 


accordance  With  So(  tii>n  '.(    i  >  l)ofthe 
("EA.  a  proposed  rulo  i.lidugt  may  be 
implemented  by  providing  the  CFTC 
with  a  written  <  ertification  that  the 
proposed  rule  change  complies  with  the 
f;EA  "•'  Second.  Section  5c(c)(2)  of  the 
CEA  provides  that,  before  the 
implementation  of  a  proposed  rule 
change,  an  entity  may  request  that  the 
CFTC  grant  prior  approval  of  the  rule 
change,"" 

Proposed  C;FTC  Rule  41.48(a)  would 
require  any  notice-designated  contract 
market  that  files  a  proposed  rule  change 
regarding  customer  margin  for  security 
futures  with  the  SEC  for  approval  in 
accordance  with  Section  19fb)(2)  of  the 
Exchange  Act  "*^  to  concurrently 
provide  to  the  CFTC  a  copy  of  such  a 
proposed  rule  change  and  any 
accompanying  documentation  filed  with 
the  SEC.""  It  is  not  required  to  provide 
any  supplemental  information,  even  if 
such  information  is  subsequently 
provided  to  the  SEC  in  the  course  of  the 
SEC's  review  of  the  proposed  rule 
change.  The  purpose  of  this  proposed 
rule  is  to  provide  the  CFTC.  as  a  joint 
regulator  of  markets  offering  security 
futures  products,  with  timely 
notification  of  a  proposed  rule  change. 

Proposed  CFTC  Rule  41.48(b)  sets 
forth  the  notification  process  for 
,  contract  markets  designated  pursuant  to 
Section  ,5  of  the  C.F..\  ' '"  and  registered 
DTFs.  The  process  t.\  \s  fuch  such  an 
entity  is  to  notifv  the  ( ;i-TC  of  having 
filed  a  proposed  rule  change  with  the 
SEC  will  depend  on  which  procedure 
under  Section  5c(c)  of  the  CEA  ""  the 
entity  elects  to  follow 

Proposed  CFTC  Rule  41.48(b)(1) 
would  apply  to  any  designated  contract 
market  registered  under  section  5  of  the 
CEA  or  registered  DTF  that  elects  to 
seek  the  prior  approval  of  the  CFTC  for 
a  proposed  rule  change,  in  accordance 
with  Section  5c(c)(2)  of  the  CEA.'-"  In 
such  case,  the  contract  market  or  DTF 
would  file  its  requests  with  the  SEC  and 
CFTC  concurrently. 

Under  Proposed  CFTC  Rule 
41.48(b)(2).  an  entity  that  elects  to 
implement  a  proposed  rule  change  by 
filing  a  written  certification  with  the 
CFTC  in  accordance  with  Section 
5c(c){l)  of  the  CEA  '-'is  required  to 
provide  a  copy  of  the  proposed  rule 
change  and  any  accompanying 


"«7  U.S.C.  7a-2(cKl) 

"'7  use  7a-2(cM2) 

"•15  U.S.C  78s(b)(2) 

""The  copy  may  tie  submitted  lo  the  CKTC 
electronically,  by  facsimile,  or  by  delivery  of  a  himl 
copy. 

"•7  use.  7a-2. 

"»7  use.  7a-2(c) 

'i"  7  U.S.C.  7a-2(r)(2) 

"•7U.S.C.  7a-2(c)(l) 
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documentation  that  was  filed  with  tho 
SEC,  concurrent  with  the  SEC  filing 
Promptly  after  the  SEC  has  approved  the 
proposed  rule  change,  the  designated 
contract  market  or  registered  DTF  uil! 
file  the  written  certification  with  ttr- 
CFTC 

The  CFTC  has  considered  an 
alternative  procedure  under  which  an 
entity  would  file  its  written  certification 
with  the  CFTC  at  the  same  time  as  it 
files  the  proposed  rule  change  with  the 
SEC.  rather  than  after  the  SEC  approves 
the  proposed  rule  change.  This 
alternative  could  facilitate  immediate 
implementation  of  the  rule  change  once 
the  rule  is  approved  bv  the  SEC.  The 
CFTC  notes,  however,  that  if  the 
proposed  rule  change  were  to  be 
modified  during  the  SEC  approval 
process  such  that  the  rule  approved  bv 
the  SEC  was  not  the  same  rule  that  had 
been  certified  to  the  CFTC,  a  new 
wTitten  certification  would  have  to  be 
filed  before  the  rule,  as  approved,  could 
be  implemented. 

Q  24     Are  there  preferable  alternative 
methods  for  meeting  the  dual  filing 
requirements  for  margin  rule  changes'' 
For  example,  should  designated  contract 
markets  and  DTFs  file  a  rule 
certification  with  the  CFTC  at  the  same 
time  as  the  proposed  rule  change  is 
submitted  to  the  SEC,  and  then  file  a 
new  certification  only  if  the  proposed 
rule  change  is  modified'  Or,  should  an 
entity  be  able  to  choose  whether  to  file 
a  certification  with  the  CFTC  after  SEC 
approval  of  such  proposed  rule  change 
or  at  the  same  time  as  filing  the 
proposed  rule  change  with  the  SEC? 
Commenters  are  asked  to  be  specific 
with  respect  to  the  costs  and 
administrative  convenience  of  the 
proposed  procedures  or  any  alternative 
procedures  they  submit  for  the  CFTCTs 
consideration. 

B  SEC  Rule  Review  Process 

National  securities  exchanges 
registered  pursuant  to  Section  6(a)  of  the 
Exchange  Act  '--  and  national  securities 
associations  registered  pursuant  to 
Section  15A(a)  of  the  Exchange  Act  '-' 
must  file  proposed  rule  changes, 
including  those  related  to  the  trading  of 
securities  futures  products,  with  the 
SEC  under  Section  19(b)(1)  of  the 
Exchange  Act.'--*  Security  Futures 
Product  Exchanges  '-'■  and  Limited 
Purpose  National  Securities 
Associations  ^'^^  must  submit  proposed 


rule  changes  to  the  SEC  in  the  following 
three  circumstances 

First,  Security  Futures  Product 
Exchanges  and  Limited  Purpose 
National  Securities  Associations  are 
required  to  submit  proposed  rule 
changes  that  relate  to  margin  for 
security  futures  products,  except  for 
those  that  result  in  higher  margin  levels, 
under  Sections  14(b)(1)  and  (b)(2)  of  the 
Exchange  Act,'-^  Section  19(b)(1)  of  the 
Exchange  Act  states  that  proposed  rule 
changes  are  not  effective  unless 
approved  by  the  SEC  or  otherwise 
permitted  in  accordance  with  the 
provisions  of  Section  19(b). ''^"  Section 
19(b)(2)  of  the  Exchange  Act  sets  forth 
the  standards  by  which  the  SEC  must 
determine  whether  a  proposed  rule 
change  submitted  pursuant  to  Section 
19(b)(1)  of  the  Exchange  Act  must  be 
either  approved  or  disapproved.'-'* 
Specifically,  the  SEC  is  directed  to 
approve  a  proposed  rule  change  if  it 
finds  that  such  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Exchange  Act,  and  the  rules  and 
regulations  thereunder  applicable  to 
such  SRO,  or  to  disapprove  a  proposed 
rule  change  if  it  cannot  make  such  a 
finding. 

Second,  proposed  rule  changes  by 
Securitv  Futures  Product  Exchanges  and 
Limited  Purpose  Natumal  Securities 
Associations  that  relate  to  higher  margin 
levels,  fraud  or  manipulation, 
recordkeeping,  reporting,  listing 
standards,  or  decimal  pricing  for 
security  futures  products,  sales  practices 
for  security  futures  products  for  persons 
who  effect  transactions  in  security 
futures  products,  or  rules  effectuating 
such  SROs  obligation  to  enforce  the 
securities  laws,  must  be  submitted  to 
the  SEC  pursuant  to  new  Section 
19(b)(7)  of  the  Exchange  Act.'  "'  A 


=  -•15  L  SC  78fla) 
'^'15  1'  SC.  78o-3(a). 
'"15  LS.C.  78s(b)(l) 
'•"  S**  supra  note  92. 
128  <;,i^  supra  notp  13. 


>»"  15  U.S.C.  78s(b)(l)  and  (b)(2).  Se"  .Spi  tions 
6(g)(4)(B)(ii)  and  15A(k)(3)(B)  of  the  Exchange  Act 
(15  U.S.C.  78f(g)(4)(B)(ii)  and  15  U  S  C  78o- 
3(k)(3|(B|.  respectively).  Proposed  ruli:'  rlianges 
filed  under  Sections  19(b)(1)  and  (b)(2)  of  tho 
Exchange  Act  are  submitted  pursuant  to  Rule  19b- 
4  and  Form  19b-4.  See  17  CFR  240.19b-4   17CFR 
249.819. 

•2»  Section  19(b)(3)  of  the  Exrhange  Act  sets  forth 
the  categories  of  proposed  rule  changes  that  may 
take  effect  upon  filing  with  the  SEC.  15  U.S.C. 
78s(b)(3). 

'29  15  U.S.C.  78s(b)(2). 

""  15  U.S.C.  78s(b)(7).  See  Sections  6{g)(41(B)(i) 
and  15A(k)(3)(A)  of  the  Exchange  Act  (15  I   SC. 
78f[g)(4KB)(i)  and  15  U.S.C.  78o-3(k)(:i)|A). 
respectively).  Section  19(b)(7)  of  the  Exrhange  Act 
grants  to  the  SEC  the  aiithorit\  to  adopt  ru)es 
regarding  the  filing  of  pmposed  rule  changes  bv 
Security  Futures  Product  Exchanges  .ind  Limited 
Purpose  National  Securities  Assoriatinns  15  1   SC. 
78s(b)(7).  The  SEC  has  adnpted  Riilf  ]qt)-7  and 
Form  19b-7  to  establish  proi  edurrs  fnr  filing 
proposed  rule  changes  pursuant  ti.  Section  19(b)(7) 
of  the  Exchange  Act.  Spt"  Ku)r  I'jt)-:   17  CFR 
240  19b-7.  and  Form  iqt>-7    17  CFR  249  822: 


proposed  rule  change  filed  pursuant  to 
this  section  may  take  effect  when:  (1)  A 
WTitten  certification  has  been  filed  with 
the  CFTC  under  Section  5c(c)  of  the 
CEA: '"  (2)  the  CFTC  determines  that 
review  of  the  proposed  rule  change  is 
not  necessary;  or  (3)  the  CFTC  approves 
the  proposed  rule  change.' '-  The  SEC, 
after  consultation  with  the  CFTC,  has 
the  authority  to  summarily  abrogate  a 
proposed  rule  change  that  has  taken 
effect  pursuant  to  Section  19(b)(7)(B)  of 
the  Exchange  Act ' ' '  if  it  appears  to  the 
SEC  that  such  rule  change  unduly 
burdens  competition  or  efficiency, 
conflicts  with  the  securities  laws,  or  is 
inconsistent  with  the  public  interest  and 
the  protection  of  investors,'  '•* 

Finally,  in  the  event  that  the  SEC 
abrogates  a  proposed  rule  change. 
Security  Futures  Product  Exchanges  and 
Limited  Purpose  National  Securities 
Associations  would  be  required, 
pursuant  to  Sections  6(g)(4)(B)(iii) '  '-'^ 
and  15A(k)(3)(C)  "«  of  the  Exchange 
Act,  respectively,  to  refile  the  proposed 
rule  change  pursuant  to  the 
requirements  of  Section  19(b)(1)  of  the 
Exchange  Act.'*' 

The  SEC  must  (within  35  days  of  the 
date  of  publication  of  notice  of  the  filing 
of  the  proposed  rule  change,. or  within 
such  longer  period  as  the  SEC  may 
designate  up  to  90  days  after  such  date 
if  the  SEC  finds  such  longer  period  to 
be  appropriate  and  publishes  its  reasons 
for  so  finding,  or  as  to  which  the  SRO 
consents)  either  by  order  approve  the 
proposed  rule  change  or,  after 
consultation  with  the  CFTC.  institute 
disapproval  proceedings. '*"  Section 
19(b)(7)(D)(ii)  of  the  Exchange  Act  "'^ 
.  states  that  the  SEC  must  approve  a 


.Sec  uritiPS  Exchange  Act  Release  No.  44692  (August 
U.  20011.66  FR  43721  (August  20.  2001), 

'  "  7  U.S.C.  7a-2(c).  Pursuant  to  Section  5c(c)(l) 
(if  the  CEA  (7  U.S.C:.  7a-2(r)(l)l.a  rt-gistered  entity 
nirfv  elect  to  approve  and  implement  any  new  rule 
or  rule  amendment  by  providing  the  CFTC  with  a 
written  certification  that  the  new  rule  or  rule 
amendment  complies  with  the  CEA 

'  '-Pursuant  to  .Section  5c(c)(2)  of  the  CEA  (7 
U.S  C^  7a-2(c)(2)).  a  registered  entitv  mav  elect  to 
seek  prior  approval  of  the  CFTC  for  any  new  rule 
or  rule  amendment. 

'  "  15  use.  78s(b)(7)(B).  Pursuant  to  this  section, 
SEC  action  to  abrogate  a"rule  change  will  not  affect 
the  validity  or  force  of  the  rule  change  during  the 
period  it  was  in  effect. 

' "  See  Section  19(b)(7)(C)  of  the  Exchange  Act 
(15  U.S.C,  78s(b)(7)(C)).  The  SEC  notes  that  it 
currentlv  exercises  similar  authoritv  pursuant  to 
Section  19(b)(3)(C)  of  the  Exchange  Act  (15  U=  SC. 
78s(b)(3)(C))  with  respect  to  proposed  rule  changes 
filed  by  the  existing  SROs.  which  are  immediately 
effective  upon  filing  pursuant  to  Section  19(b)(3)(A) 
of  the  Exchange  Act  (15  U.S.C.  78s(b)(3j(A)). 

"M 5  U.S.C.  78f(g)(4)(B)(iii). 

>'»  15  U.S.C.  78o-3(k)(3)(C). 

'J' 15  U.S.C.  78s(b)(l). 

'"15U.S.C.  78s(b)(7)(D)(i). 

'"15  U.S.C.  78s(b)(7)(D)(ii), 
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proposed  rule  change  that  has  been 
abrogated  and  refiled  under  Section 
19(b)(1)  of  the  Exchange  Act  '4"  if  the 
SEC  finds  that  it  does  not  unduly 
burden  competition  or  efficiency,  does 
not  conflict  with  the  securities  laws, 
and  is  not  inconsistent  with  the  public 
interest  or  the  protection  of  investors 

IV.  Request  for  Comments 

The  Commissions  solicit  comments 
on  all  aspects  of  Proposed  CFTC  Rules 
41.43  through  41.48  and  Proposed  SEC 
Rules  242.400  through  242.404.  In 
addition,  the  Commissions  are  seeking 
responses  to  the  numbered  questions 
posed  throughout  this  proposal. 

Commenters  are  welcome  to  offer 
their  views  on  any  other  matters  raised 
by  the  proposed  rules. 

V.  Paperwork  Reduction  Act 

A.  CFTC 

The  Paperwork  Reduction  Act  of  1995 
("PRA")  ''•'  imposes  certain 
requirements  on  federal  agencies 
(including  the  CFTC  and  the  SEC)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  The 
proposed  rules  do  not  require  a  new- 
collection  of  information  on  the  part  of 
any  entities  subject  to  the  proposed 
rules.  Accordingly,  the  requirements 
imposed  by  the  PRA  are  not  applicable 
to  the  proposed  rules. 

B.SEC 

The  PRA  does  not  apply  because  the 
proposed  rules  do  not  impose 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  which  require  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et.  seq. 

VI.  Costs  and  Benefits  of  the  Proposed 
Rules 

A.  CFTC 

Section  15(a)  of  the  CEA  '"-'  requires 
that  the  CFTC.  before  promulgating  a 
regulation  under  the  CEA  or  issuing  an 
order,  consider  the  costs  and  benefits  of 
its  action.  By  its  terms.  Section  15(a) 
does  not  require  the  CFTC  to  quantif\' 
the  costs  and  benefits  of  a  new  rule  or 
determine  whether  the  benefits  of  the 
rule  outweigh  its  costs.  Rather.  Section 
15(a)  simply  requires  the  CFTC  to 
"consider  the  costs  and  benefits"  of  its 
action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  the  following  considerations:  (1) 


""IS  IJ.S.C.  78s(b)(l). 
'<'44  U.S.C.  3501  et  seq 
1*2  7  U.S.C.  19(a). 


Protection  of  market  participants  and 
the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discoven,': 
(4)  sound  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  Accordingly,  the  CFTC 
could,  in  its  discretion,  give  greatpr 
weight  to  any  one  nf  the  five 
considerations  and  rnuUi.  in  its 
discretion,  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  apprnprintp  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
CEA. 

The  proposed  rules  constitute  a 
package  of  related  rule  provisions.  The 
rules  establish  the  amount  of  initial  and 
maintenance  customer  margin  for 
transactions  in  security  futures  The 
CFTC  believes  that  the  proposed 
customer  margin  requirements  for 
security  futures  are,  in  accordance  with 
the  CFMA.  consistent  with  the  margin 
requirements  for  comparable  option 
contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  nf  the 
Exchange  Act."»'  The  CFTC  is 
evaluating  the  costs  and  benefits  of  the 
proposed  rules  in  light  of  the  specific 
considerations  identified  in  Section 
15(a)  of  the  CEA; 

1.  Protection  of  market  participants 
and  the  public.  In  general,  the  proposed 
rules  should  further  the  protection  of 
market  participants  and  the  public. 

2.  Efficiency  and  competition  As 
noted  above,  the  proposed  margin 
requirements  are  consistent  with  the 
margin  requirements  for  comparable 
option  contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  of  the 
Exchange  Act.  as  required  under  the 
CFMA.  and  apply  to  all  exchanges 
offering  security  futures.  Accordingly, 
the  proposed  rules  are  not  expected  to 
have  a  negative  impact  on  competition 

3.  Financial  integrity  of  futures 
markets  and  price  discovery'.  The 
proposed  rules  should  have  a  positive 
effect  on  the  financial  integrity  of 
security  futures  markets  by  protecting 
against  systemic  risk. 

4.  Sound  risk  management  practices. 
The  proposed  rules  are  consistent  with 
sound  risk  management  practices 

5.  Other  public  considerations  The 
proposed  rules  would  presene  the 
financial  integrity  of  markets  trading 
security  futures  and  prevent  systemic 
risk,  thereby  benefiting  the  public.  The 
CFTC  believes,  however,  that  the  rules 
fall  short  of  achieving  the  maximum 
benefits  at  the  lowest  possible  cost  The 
CFTC  believes  that  portfolio  margining 


for  security  futures  vmuiIiI  instrr  izre.jter 
market  efficienc  \  and  prov  iilf  cn-.iter 
benefits  to  ail  market  participduts. 
without  compromising  the  financial 
integrity  of  the  markets  or  giving  rise  to 
systemic  risk.''"' 

.^fter  evaluating  these  considerations. 
the  (^FTC  has  determined  to  propose  the 
rules  discussed  above.  The  CFTC  invites 
public  comment  on  the  application  of 
the  cost-benefit  provision  of  Section 
1 5(a)  of  the  CEA  in  regard  to  the 
proposed  rules.  Commenters  are  also 
invited  to  submit  any  data  that  they  may 
have  quantifying  the  costs  and  benefits 
of  the  proposed  rules. 

B.SEC 

Section  7  of  the  Exchange  Act,  which 
governs  the  amount  of  credit  that  may 
be  initially  extended  and  subsequently 
maintained  on  any  security  (other  than 
an  exempted  security),  was  amended  by 
the  CFMA  to  add  provisions  related  to 
margin  for  securities  futures.  On  March 
t)  2001   the  P'ederal  Reserve  Board 
delegated  its  autiiority  under  Section 
7((  )(2I  (if  the  Exchange  Act  to  establish 
margin  requirements  for  security  futures 
to  the  SEC  and  CFTC  The  SEC  is 
proposing  new  Rules  400  through  404 
under  the  Exchange  .Ai  t  ;<'  •■st,i!'iis!i 
such  margin  requirements 

Specifically,  the  CFM,'\  amended 
Section  7(c)  of  the  Exchange  Act  to 
require  that  the  rules  preserve  the 
financial  integrity  nf  markets  trading 
security  futures  products,  prevent 
systemic  risk,  and  tn  require  that  (1) 
The  margin  requirements  for  a  security 
future  be  ( (insistent  with  the  margin 
requirements  for  comparable  option 
contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  of  the 
Hxrhange  Art;  '••'  and  (2)  the  initial  and 
maintenance  margin  levels  for  a  security 
future  not  be  lower  than  the  lowest  level 
of  margin,  exclusive  of  premium. 
required  for  anv  (  nmparahle  option 
<  nntra(  t  traded  on  .iiu  i'm  i\.\n^i' 
rt>gistered  pursuant  tn  Section  6(a)  of  the 
Exchange  Act,  other  than  an  option  on 
a  security  future,  and  to  ensure  that  the 
margin  requirements  (other  than  levels 
nf  margin),  including  the  type,  form, 
and  use  of  collateral  for  security  futures. 
are  and  remain  consistent  with  the 
requirements  established  by  the  Federal 
Reserve  Board  iinder  Regulation  T. 

The  SEC  requests  comments  on  all 
aspects  of  this  cost-benefit  analysis. 
including  identification  of  any 
additional  costs  and/or  benefits  of  the 
proposed  rules.  The  SEC  encourages 


'"15  u.sc:  -HflH 


'"See  Paul  H.  Kupiec  and  A  Patricia  White. 
Regulator,'  Competition  and  the  Effiiiem  y  of 
Alternative  Dem-ative  Product  Margining  Systems. 
16  The  lournal  of  Futures  Markets  943  (1996). 

'«15U.S.C.  78fla). 
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commenters  to  identify  and  supply  anv 
relevant  data,  analysis  and  estimates 
concerning  the  costs  and  benefits  of  the 
proposed  rules. 

1 .  Costs  I 

There  would  likely  be  various 
administrative  costs  to  brokers,  dealers. 
and  members  of  national  securities 
exchanges  attributable  to  Proposed  SEC 
Rules  400  through  404,  Further,  brokers. 
dealers,  and  members  of  national 
seciu-ities  exchanges  that  choose  to 
effect  transactions  for  customers 
involving,  or  carrying  an  account  for  a 
customer  containing,  a  security  future 
are  responsible  for  assuring  compliance 
with  these  proposed  rules  and  thus 
would  incur  various  costs  While  the 
SEC  is  unable  at  this  time  to  estimate 
the  extent  of  the  costs  that  the  proposed 
rules  engender,  it  has  identified  below 
areas  where  the  proposed  rules  mav 
impose  costs. 

a.  Compliance  With  Regulation  T 

Proposed  SEC  Rule  400(b)(1)  would 
apply  Regulation  T  to  financial  relations 
between  brokers,  dealers,  and  members 
of  national  securities  exchanges  and 
their  customers  with  respect  to 
transactions  in  security  futures  and  anv 
related  securities  or  futures  contracts 
that  are  used  to  offset  positions  in  such 
security  futures,  to  the  extent  consistent 
with  the  proposed  rules. '^'' 

Under  this  proposed  rule,  security 
futures  transactions  would  be  recorded 
in  a  Margin  Account.  The  proposed 
margin  level  requirements  represent  a 
performance  bond  to  guarantee  contract 
performance  by  both  the  buyer  and 
seller  of  such  contract.  Any  settlement 
variation  would  be  credited  to  (or 
debited  from)  the  Margin  Account.'*^ 
The  application  of  Regulation  T 
provisions  by  brokers,  dealers,  or 
members  of  national  securities 
exchanges  to  their  customers'  security 
futures  positions  would  require  these 
entities  to  incur  certain  costs,  such  as 
making  systems  changes,  and  hiring 
personnel,  in  adhering  to  Regulation  T 
provisions. 

The  SEC  requests  comments,  data, 
and  estimates  on  all  aspects  of  the  costs 
of  implementing  Regulation  T 
provisions  pertaining  to  security 
futures. 

b.  Levels  of  Margin 

Proposed  SEC  Rule  402(b)(1)  sets  the 
level  of  margin  at  20  percent  of  current 


market  value.  The  20  percent  level  of 
margin  is  necessary  to  fulfill  the 
statutory  requirement  that  the  margin 
requirements  for  security  futures  be 
consistent  with  the  margin  requirements 
for  comparable  options  contracts  traded 
on  any  national  securities  exchange 
registered  under  Section  6(a)  of  the 
Exchange  Act  '-"^ 

The  SEC.  notes  that  the  20  percent 
iiidrt;in  level  may  appear  to  be  high 
when  compared  to  margining 
methodologies  currently  used  for 
futures  other  than  security  futures.  A 
potential  cost  of  these  higher  margin 
requirements  is  that  they  may  lead  to 
reduced  interest  in  trading  security 
futures  and.  therefore,  foregone  hedging 
opportunities 

However,  while  margin  requirements 
on  nf)n-security  futures  contracts 
generally  range  from  2-10  percent. i"*^ 
SEC^  staff,  based  on  its  analysis, 
estimates  that  applying  traditional 
futures  risk-based  margining  methods  to 
security  futures  would  require  margin  of 
greater  than  10  percent. ''•"  Further, 
economic  researt.h  has  thus  far  not  been 
able  to  establish  a  strong  relationship 
between  futures  margin  levels  and 
interest  in  the  product.'"''  On  the  other 
hand.  SEC  staff  estimates  that  the 
proposed  margin  levels  would  reduce 
the  chances  that  a  margin  account 
would  not  contain  sufficient  funds  to 
cover  a  tiiven  day's  price  movement 
from  approximately  5  percent  using 


'**For  discussion  on  RfTjuUtion  T,  and  the 
accounts  >»stablished  Iherpunder,  see  supra  notes 
15-27  snd  artompanving  Ipxt 

'*'  Broker-dealei^  regislfrt'd  with  the  SEC  under 
Sec-tion  1 5(bH  1 )  nf  the  Exchange  M  t  ma\  lournal 
any  margin  excess  to  the  SM.A    15  1    St:  "8tKb|(l). 


'"LSUSC.  78g(c)(2)(B)(iii). 

'*»Calrath,  A.,  Adrangi,  B  and  Alleder.  M.  (20011. 
The  Impact  of  Margins  in  Futures  Markfts 
Evidence  from  the  Gold  and  Silver  Markets.  The 
Quarterly  Review  of  Economics  and  Finance.  279 

■'"The  SEC  staff  examined  all  securities  with 
average  daily  trading  volume  greater  than  50.000. 
using  data  from  2000  from  the  Center  tor  Research 
in  Security  Prices  ("CRSP")  Based  on  this  data,  the 
SEC  staff  calculated  the  daily  price  returns  and  the 
30-day  historical  price  volatility  for  each  of  the 
securities  examined. 

Based  on  the  assumption  that  cash  and  futures 
prices  typically  move  together,  the  .SEC  staff 
conducted  a  preliminarv  simulation,  using  actual 
security  price  movements  as  estimates  for  would  be 
futures  price  movements  Based  upon  these  security 
futures'  price  estimates,  the  staff  determined  the 
margin  requirements  for  each  of  these  security 
futures  under  both  the  20  percent  strategy-based 
approach  and  the  traditional  risk-based  hjtures 
approach  The  staff  examined  how  often  the  funds 
attributable  to  margin  re<iuirements  are  insufficient 
to  cover  the  daily  price  movements  of  these  security 
futures  This  is  relevant  to  the  examination  of 
systemic  risk  because  a  ne<  essary  condition  for 
customer  default  to  o<xur  is  the  depletion  of  the 
funds  attributable  to  margin  requirements 
(assuming  no  market  nsk  to  close  out  such 
position). 

"'  For  further  details  on  these  issues,  fee  Fishe. 
R.  P  H  ,  Goldberjj.  L.G.  (1486),  The  Effects  of 
Margins  on  Trading  in  Futures  Mjrkets.  loumal  of 
Futures  Markets.  261.  Fishe  F  H  ,  (,oldberg,  LA. 
Gosnell.TF  and  Sinha,  .S  11  W0|.  .Vforgjn 
Requirement  in  Futures  Markets   Their  Relationship 
to  Price  Volatilitv.  The  journal  nf  futures  Markets. 
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traditional  risk-based  futures  margining 
to  0.3  percent. '5^  Therefore,  while  the 
margin  levels  proposed  for  security 
futures  may  impose  a  cost,  the  SEC 
believes  that  the  proposed  margin  levels 
would  lower  chances  of  customer 
default  and  therefore  lower  systemic 
risk  to  the  markets.  For  these  reasons, 
and  the  statutory  mandate  that  requires 
comparability  between  security  futures 
margin  and  options  margin,  the  SEC 
preliminarily  believes  that  the  proposed 
margin  levels  would  be  appropriate. 

The  SEC  requests  comments,  data, 
and  estimates  on  all  aspects  of  the  costs 
associated  with  the  margin  level 
described  in  Proposed  SEC  Rule 
402(b)(1). 

c.  Computation  of  Margin 

Proposed  SEC  Rule  402(b)(1)  would 
require  that  brokers,  dealers,  and 
national  securities  exchange  members 
compute  and  ensure,  on  a  daily  basis, 
that  the  initial  and  maintenance  margin 
levels  for  each  customer's  security 
future  carried  or  held  by  such  entity  are 
20  percent  of  the  current  market  value 
of  such  contract.  This  requirement  is 
designed  to  assure  contract  performance 
and  the  integrity  of  the  marketplace.'"^' 
In  addition,  all  market  participants  pay 
or  receive  daily  settlement  variation 
payments  [i.e.,  the  daily  net  gain  or  loss 
on  a  security  future)  as  a  result  of  all 
open  futures  positions  being  marked  to 
current  market  value  by  the  clearing 
organization. 

The  SEC  believes  that  the  daily 
required  computation  of  the  initial  and 
maintenance  margin  requirements  and 
the  collection  and  disbursement  of  daily 
settlement  variation  for  security  futures 
by  brokers,  dealers,  or  national 
securities  exchanges  members  would 
require  these  entities  to  program  or 
reprogram  their  computer  systems  to 
implement  the  margin  computations 
and  the  settlement  variation  procedures 
for  securities  futures.  These  entities  may 
also  incur  additional  data  storage  costs 
and  resource  costs  associated  with  these 
calculations.  The  SEC  requests 
comments,  data,  and  estimates  on  all 
aspects  of  the  costs  associated  with  the 
proposed  calculations  for  margin  on 
security  futures,  including  whether 
Proposed  SEC  Rule  402(b)(1)  under  the 
Exchange  Act  is  likely  to  require  these 
entities  mentioned  above  to  increase  the 
number  of  staff,  or  result  in  additional 
resource  burdens,  to  perform  and 
implement  the  required  calculations. 


"'See  supra  note  150 

'■'•  For  an  in  depth  discussion  of  how  margin 
would  be  computed  under  the  proposed  rules,  see 
supra  notes  62-88  and  accompanying  text. 
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d.  Notification  Requirements  Regarding 
Exempted  Borrowers 

Proposed  SEC  Rule  400{b)(3)(iv)(A) 
would  exclude  from  the  proposed 
margin  regulation  margin  arrangements 
between  a  creditor  and  a  borrower  with 
respect  to  the  borrower's  financing  of 
proprietary  positions  in  security  futures, 
based  on  the  creditor's  good  faith 
determination  that  the  borrower  is  an 
"exempted  borrower."  '■■"* 

Proposed  SEC  Rule  402(e)  would 
provide  that  once  a  broker,  dealer,  or  a 
member  of  a  national  securities 
exchange  ceases  to  qualify  as  an 
exempted  borrower,  it  must  notif\'  the 
creditor  (i.e.,  the  broker,  dealer,  or  a 
national  securities  exchange  member 
holding  the  position)  of  this  fact  before 
establishing  any  new  security  future 
positions  because  any  new  security 
future  positions  would  be  subject  to  the 
proposed  rules. 

The  notification  requirement  under 
Proposed  SEC  Rule  402(e]  is  likely  to 
result  in  various  minor  costs,  including 
personnel  time  for  preparing  the 
notification  by  any  means  of 
communication,  and  sending  such 
notification  by  a  broker,  dealer,  or 
member  of  a  national  securities 
exchange  that  is  required  to  send  a 
notification  to  its  creditor  because  it  has 
ceased  be  an  exempted  borrower.  The 
SEC  requests  comments  and  estimates 
on  the  costs  associated  with  this 
notification  requirement. 

e.  Time  Limits  for  Collection  of  Margin 

Proposed  SEC  Rules  403(a)  and  (b) 
together  would  require  that  the  amount 
of  initial  and  maintenance  margin 
required  by  the  proposed  rules  be 
obtained  as  promptly  as  possible  and.  in 
anv  event,  within  three  business  days 
after  the  position  is  established,  or 
within  such  shorter  time  period  as  may 
be  imposed  by  applicable  regulator*- 
authority  rules  approved  by  the  SEC  in 
accordance  with  Section  19(b)(2)  of  the 
Exchange  Act.  The  SEC  believes  that  the 
brokers,  dealers,  or  national  securities 
exchange  members  that  are  effectmg 
transactions  in  security  futures  will 
need  to  gather  information  to  determine 
for  each  customer's  account  involving 
security  futures  when  margin  on  such 
position  must  be  obtained  from  its 
customers.  The  SEC  requests  comments, 
data,  and  cost  estimates  relating  to  the 
time  limits  for  collection  of  margin 
requirements. 


2.  Benefits 

The  benefits  of  Proposed  SEC  Rules 
400  through  404  are  related  to  the 
benefits  that  will  accrue  as  a  result  of 
the  enactment  of  the  CFMA.  By 
repealing  the  ban  on  single  stork  futures 
and  futures  on  narrow-based  sec  urity 
indexes,  the  CFMA  will  enable  a  greater 
variety  of  financial  products  to  be 
traded  that  potentially  could  facilitate 
price  disco\'er\'  and  the  abilitv  to  hedge. 
Investors  will  benefit  by  having  a  wider 
choice  of  financial  products  to  buy  ami 
sell,  and  markets  and  market 
participants  will  benefit  by  having  the 
abilitv  to  trade  these  products.  These 
rules  are  a  prerequisite  to  the 
commencement  of  trading  in  the  new 
producrts,  and  therefore,  thev  are  aUn  a 
prerequisite  to  any  benefits  that  may 
derive  from  the  availabilit\  of  these 
products, 

a.  Benefits  to  Brokers.  Deal(!rs  cind 
Members  of  National  Securities 
Exchanges 

Proposed  SEC  Rule  402(b)(1)  would 
pro\ide  that  the  minimum  initial  and 
maintenanc;e  margin  levels  for  each 
securitv  future  would  be  20  percent  of 
the  current  market  value  of  such 
contract.  Moreover.  Proposed  SEC  Rule 
404(a)  would  provide  that  a  tiroker, 
dealer  or  member  of  a  national 
securities  exchange  mav  accept  as 
collateral  cash,  margin  sec  unties. 
exempted  securities,  or  other  collateral 
permitted  under  Regulation  T  to  satisf\' 
a  margin  deficiencv  in  the  margin 
account,'''  Proposed  SEC  Rule  404(b) 
further  provides  that  a  regulatorv 
authority  may  prescribe  margin 
collateral  requirements  (other  than 
margin  levels)  including  the  type,  fcirm, 
and  use  of  collateral  for  securitv  futures, 
that  are  consistent  with  the 
requirements  under  Regulation  T     ' 

The  SEC  preliminarilv  beiieves  th.il 
the  margin  levels  and  other  margin 
requirements  proposed  would  provide 
sound  protection  from  customer  default 
bv  reducing  chances  of  depletion  of 
margin  accounts,  and  therefore  reduc  f 
svstemic  risk  associated  with  the  trading 
of  these  new  products. 

b.  Benefits  to  Customers 

Additionally,  Proposed  SEC  Rule 
402(d)  would  provide  that  customers  be 
permitted  to  offset  positions  involving 
securitv  futures  with  certain  related 


'■'•'  Fur  a  discussion  of  who  is  i  onMiicrni  dii 
■■exi>mptp<l  bMjmiwcr."  sec  sufin;  n(il>'s  "i4-n5  ami 
ar(  om[wn\  ing  tt'xl 


'  ■  ■  For  ciis<  ussion  on  forms  of  collateral,  see 
supm  notes  102-109  and  accompanying  text, 

•■■'■.Such  reqiiirpments  would  be  proposed  by 
reRulalorv  authoril\  rules  approved  by  the  SEC 
pursuant  to  Section  19(b)(2)  of  the  Exciiange  Act. 
and  as  applicable,  subject  to  notice  to  the  CFTC  in 
accordiiiuf  with  Section  5c(c)  of  the  CEA, 


securities  cr  futures."*^  Such  offsets 
would  be  proposed  by  regulatory 
authority  rules  that  would  be  approved 
bv  the  SEC  pursuant  to  Section  19(b)(2) 
of  the  Exchange  Acrt  if  such  offsets  were 
consistent  with  the  Exchange  Act, 
including  the  requirement  that  margin 
requirements  for  security  futures  be  no 
less  restrictive  than  those  imposed  on 
options  These  offsets  likely  would 
provide  benefits  to  customers  because 
such  rules  would  recognize  the  hedged 
nature  tif  thf  certain  specified  combined 
strategies  and  would  permit  lower 
margin  requirements  that  better  reflect 
the  true  risk  of  those  strategies  Because 
security  futures  are  new  products. 
however,  the  SEC  is  unable  at  this  time 
to  quantif\'  these  benefits  and  therefore 
requests  comments,  data,  and  estimates 
regarding  these  benefits, 

c  Regulator\'  Benefits 

Proposed  SEC  Rule  400(b)(1)  would 
provide,  to  the  extent  consistent  with 
the  proposed  rules,  that  Regulation  T 
applies  to  financial  relations,  including 
margin  arrangements,  between  a 
creditor  and  a  customer  with  respect  to 
security  futures  and  any  related 
securities  or  futures  contracts  that  are 
used  to  offset  positions  in  security 
futures.  This  provision  is  designed  to 
ensure  that  existing  and  future  Federal 
Reserve  Board  interpretations  of 
Regulation  T  would  apply  and  that, 
therefore,  margin  requirements  for 
security  futures  would  remain 
consistent  without  further  action  by  the 
Commissions. 

C.  Request  for  Comments 

To  assist  the  SEC  and  the  CFTC  in 
their  evaluation  of  the  costs  and  benefits 
that  mav  result  from  the  proposed 
rulemaking,  commenters  are  requested 
to  provide  analysis  and  data  relating  to 
the  anticipated  costs  and  benefits 
associated  with  the  proposed  rules. 
Specificallv,  the  SEC  and  the  CFTC 
request  commenters  to  address  whether 
tho  proposed  rules  would  generate  the 
antic  ipatod  benefits  or  impose 
additional  costs  on  U.S.  investors  or 
others 

VII.  Consideration  iif  Burden  on 
Competition.  Promotion  of  Kffitiency, 
and  Capital  Formation 

Section  .-iiO  of  the  Exchange  Act  ^''^ 
requires  the  SEC.  whenever  it  is  engaged 
in  rulemaking  and  is  required  to 
cnnsidtr  or  determine  whether  an  action 
IS  ii'H  <  ssary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 


'■■"For  an  in  depth  discussion  on  offsets,  see 
supm  notes  74-68  and  accompanying  text. 
'"15U.S.C.  78ctf) 
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will  promote  efficiency,  competition, 
and  capital  formation.  In  addition, 
Section  23(a)(2)  of  the  Exchange  Act 
requires  the  SEC,  in  adopting  rules 
under  the  Exchange  Act.  to  consider  the 
impact  on  competition  of  anv  rules  it 
adopts.  is'>  Section  23(a)(2)  of  the 
Exchange  Act  further  provides  that  the 
SEC  may  not  adopt  a  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act.  '^° 
The  rules  proposed  today  would  impose 
initial  and  maintenance  margin 
requirements  on  brokers,  dealers  and 
members  of  national  securities 
exchanges  that  collect  customer  margin 
for  security  futures.  The  SEC  has 
considered  the  proposed  rules  in  light  f)f 
the  standards  set  forth  in  Sections 
3(f)  "^'  and  23(a)(2)  '^'-  of  the  Exchange 
Act. 

The  SEC  preliminarily  believes  that 
the  proposed  rules  should  promote 
efficiency  by  setting  forth  clear 
guidelines  for  brokers,  dealers,  and 
members  of  national  securities 
exchanges  when  collecting  customer 
margin  related  to  security  futures. 
Further,  the  SEC  believes  that  the 
proposed  rules  will  provide  sound 
protection  from  customer  default  bv 
reducing  chances  of  depletion  of  margin 
accounts,  and  therefore  reduce  system 
risk  associated  with  the  trading  of  these 
new  products. 

The  SEC  also  preliminarily  believes 
that  the  proposed  rules  would  not 
impose  any  significant  burden  on 
competition.  The  proposed  rules  serve 
only  to  set  forth  margin  requirements  for 
security  futures,  including  establishing 
margin  levels  and  margin  collateral 
requirements.  Lastly,  the  SEC 
preliminarily  believes  that  the  proposed 
rules  would  not  have  any  impact  on 
capital  formation  because  the  proposed 
rules  would  merely  establish  rules 
governing  the  collection  of  customer 
margin.  The  SEC  notes  that  these 
proposed  margin  requirements  would 
protect  brokers,  dealers,  and  members  of 
national  securities  exchanges  from 
customers'  default,  thus  encouraging 
participation  by  these  market 
participants  in  the  trading  of  futures 
contracts  on  both  single  stocks  and 
narrow-based  indexes.  Therefore,  the 
SEC  preliminarily  believes  that  there 
could  be  an  increased  demand  for  the 
underlying  securities,  resulting  in 
increased  capital  formation 
Nevertheless,  the  SEC  believes  that  the 
benefits  to  the  capital  formation  process 


'"isr  SC  78w(a)(2). 

""  15  V.S.C.  78c(f) 
>"15I)S.C  78w(a)(2). 


principally  flow  from  the  CFMA  itself, 
which  lifts  the  ban  on  trading  of  single 
stock  futures  and  narrow-based  index 
stock  futures 

The  SEC  requests  comments  on  the 
impact  of  the  proposed  rules  on 
competition,  efficiency  and  capital 
formation 

VIII.  Regulatory  Flexibility  Act 
Certifications 

A.  CFTC 

The  Regulatory  FlexibiUty  Act 
("RFA")  "*'  requires  that  federal 
agencies,  in  promulgating  rules, 
consider  the  impact  of  those  rules  on 
small  entities  The  proposed  rules 
would  affect  designated  contract 
markets,  registered  DTFs.  and  FCMs. 
The  CFTC  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  CFTC  in  evaluating  the 
impact  of  its  rules  on  small  entities  in 
accordance  with  the  RFA."'"' 

In  Its  previous  determinations,  the 
CFTC]  has  concluded  that  contract 
markets  are  not  small  entities  for 
purposes  of  the  RFA,  based  on  the  vital 
role  contract  markets  play  in  the 
national  economy  and  the  significant 
amount  of  resources  required  to  operate 


as  SROs 


Ret:entlv,  the  CFTC 


determined  that  notice-designated 
contract  markets  are  not  small  entities 
for  purposes  of  the  RFA.'^^  In  addition, 
the  CFTC  has  determined  that  other 
trading  facilities  subject  to  its 
jurisdiction,  including  registered  DTFs, 
are  not  small  entities  for  purposes  of  the 
RFA"^^ 

The  CFTC  also  has  previously 
determined  that  FCMs  are  not  small 
entities  for  purposes  of  the  RFA,  based 
on  the  fiduciary  nature  of  FCM- 
customer  relationships  as  well  as  the 
requirements  that  FCMs  meet  certain 
minimum  financial  requirements.'**" 
The  CFT(]  is  proposing  to  determine 
that  notice-registered  FCMs,'^''  for  the 
reasons  applicable  to  FCMs  registered  in 
accordance  with  Section  4f(a)(l)  of  the 
CEA,'^"  are  not  small  entities  for 
purposes  of  the  RFA.  Brokers  or  dealers 
that  carry  customer  accounts  and 
receive  or  hold  hinds  for  those 
customers,  and  are  notice-registered  as 
FCMs  for  the  purpose  of  trading  security 


""5US.C.60]  etseq. 

""47  FR  1861H-21  (April  30,  1982). 

'"W  at  18619 

"*66  FK  44'1h()  444M  I.Aut^iisI  27   20011 

'0^66  FK  42J^)h.  4226fl  (.August  10,  2001) 

"»47FRat  18619. 

'"*  A  broker  or  dealer  that  is  ri^gistpred  with  the 
SEC  and  that  limits  its  futures  .k  tivilies  to  those 
involving  security  futures  produrts.  may  notice 
register  with  the  CFTC;  as  an  F(;M  in  arcordante 
with  Section  4fla)(2)  of  the  CEA  (7  L'.S.C.  6fla)(2)). 

''"7U.S.C.  6f(a)(l). 


futures,  similarly  have  a  fiduciary 
relationship  with  their  customers  and 
must  meet  analogous  minimum 
financial  requirements. ' " ' 

Additionally,  the  CFTC  notes  that 
Congress  mandated  that  customer 
margin  for  security  futures  be  consistent 
with  the  margin  requirements  for 
comparable  option  contracts  traded  on 
any  exchange  registered  pursuant  to 
Section  6(a)  of  the  Exchange  Act.''^  In 
proposing  these  rules,  the  Commissions 
have  striven  to  fulfill  this  requirement 
in  the  least  burdensome  way  possible. 

Accordingly,  the  Acting  Chairman,  on 
behalf  of  the  CFTC,  certifies  pursuant  to 
5  U.S.C.  605(b),  that  the  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  CFTC  invites  the  public  to 
comment  on  this  finding  and  on  its 
proposed  determination  that  notice- 
registered  FCMs  are  not  small  entities 
for  purposes  of  the  RFA. 

B.SEC 

Section  3(a)  of  the  RFA  '"'  requires 
the  SEC  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
proposed  rules  on  the  small  entities 
unless  the  Chairman  certifies  that  the 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  small 
entities.  1^"  Proposed  Rules  400  through 
404  would  apply  to  brokers,  dealers  and 
members  of  national  securities 
exchanges. 

Introducing  brokers  ("IBs")  and  FCM 
may  register  as  broker-dealers  by  filing 
Form  BD-N.  However,  because  IBs 
cannot  collect  customer  margin  they  are 
not  subject  to  these  rules. ''^  In  addition, 
the  CFTC  has  concluded  that  FCMs  are 
not  considered  small  entities  for  the 
purposes  of  the  RFA.'^*^  Accordingly, 
there  are  no  FCMs  or  IBs  that  are  small 
entities  that  would  be  affected  by  the 
proposed  rules. 

The  proposed  rules  would  also  apply 
to  broker-dealers  and  members  of 
national  securities  exchanges.  With  one 
exception,  all  members  of  national 
securities  exchanges  registered  under 
Section  6(a)  of  the  Exchange  Act  are 
registered  broker-dealers.  The  SEC 
believes  that  some  small  broker-dealers 
could  be  affected  by  the  proposals,  but 
that  the  proposals  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  broker-dealers. 


'■'  See  Exchange  Act  Rule  I5c3-l(a((2),  17  CFR 
240  15c-l(a)(2). 

''■^ISUSC.  78f(a) 

'-'5  use.  603(a) 

•'■•5  U.S.C  605(b] 

"^  Sep  7  U.S.C.  l(a)(23). 

"«Sep47  FR  18618-21  (April  30.  1982).  See  also 
66  FR  14262,  14268  (March  9.  2001) 
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In  addition,  national  securities 
exchanges  registered  under  Section  6(g) 
of  the  Exchange  Act  may  have  members 
who  are  floor  brokers  or  floor  traders 
who  are  not  registered  broker-dealers. 
Floor  brokers  and  floor  traders, 
however,  are  not  eligible  to  clear 
securities  transactions  or  collect 
customer  margin,  and  thus  would  not  be 
subject  to  the  proposed  rules.'"" 

Accordingly,  the  Chairman  of  the  SEC 
has  certified  that  the  proposed  rules,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  attached  as  Appendix  A 
to  this  notice. 

The  SEC  invites  commenters  to 
address  whether  the  proposed  rules 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  if  so,  what  would  be  the 
nature  of  any  impact  on  small  entities. 
The  SEC  requests  that  commenters 
provide  empirical  data  to  support  the 
extent  of  such  impact. 

IX.  Statutory  Basis  and  Text  of 
Proposed  Rules 

The  SEC  is  proposing  Rules  400 
through  404  pursuant  to  the  Exchange 
Act,  particularly  Sections  3fb),  6.  7(c), 
15A  and  23(a).  Further,  these  rules  are 
proposed  pursuant  to  the  authority 
delegated  jointly  to  the  SEC,  together 
with  the  CFTC,  by  the  Federal  Reserve 
Board  in  accordance  with  Exchange  Act 
Section  7(c)(2)(A).  See  Appendix  B. 

List  of  Subiects 

17CFBPart41 

Brokers,  Margin,  Reporting  and 
recordkeeping.  Security  futures 
products. 

3  7  CFR  Part  242 

Brokers  and  Securities. 

Commodity  Futures  Trading 
Commission 

17  CFR  Chapter! 

In  accordance  with  the  foregoing. 
Title  1 7,  chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  41— SECURITY  FUTURES 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows: 

Authority;  Sections  206.  251  and  252.  Pub. 
L.  IO6-554'  114  Stat,  2763;  7  U.S.C  la.  2,  6f. 
6j,  7a-2,  12a;  15  U.S.C.  78g(c)(2) 

2.  Part  41  is  amended  by  adding 
§§41.43  through  41.48  to  read  as 
follows: 


'"7  U.S.C  l(a)(lfi)and  (17) 


§41.43    Customer  margin — authortty. 
purpose  and  scope. 

(a)  Authority  and  purpose.  Sections 
41.43  through  41.48  are  issued  bv  the 
Commodity  Futures  Trading 
Commission  (CFTC).  jointly  with  the 
Securities  and  Exchange  Commission 
(SEC)  17  CFR  242.400  through  242  404 
pursuant  to  authority  delegated  by  tht^ 
Board  of  Governors  of  the  Federal 
Reserve  System  under  Section  7(c)(2)(A) 
of  the  Securities  Exchange  Act  of  1134 
(the  "Exchange  Act")  (15  l^  S  C 
78g(c)(2)(A)).  Its  principal  purpose  is  to 
regulate  margin  collected  bv  brokers, 
dealers,  and  members  of  national 
securities  exchanges  relating  to 
customers'  transactions  in  security 
futures  and  imposes,  among  other 
requirements,  minimum  customer 
initial  and  maintenance  margin  levels 
for  such  security  futures  positions 

(h)  Scope  of  section.  (1)  Regulation  T 
(12  CFR  part  220)  shall  apply  to 
financial  relations,  including  margin 
arrangements,  between  a  creditor  and  a 
customer  with  respect  to  security 
futures  and  any  related  securities  or 
futures  contracts  that  are  used  to  offset 
positions  in  such  security  futures,  to  the 
extent  consistent  with  this  part 

(2)  This  part  does  not  preclude  a 
regulatory  authority  or  creditor  from 
imposing  additional  margin 
requirements  on  security  futures, 
including  higher  margin  levels  and  risk- 
sensitive  criteria,  consistent  with  this 
part,  or  from  taking  appropriate  action 
to  preserve  its  financial  integrity 

(3)  This  part  does  not  apply  to 
(i)  Financial  relations  between  a 

customer  and  a  creditor  to  the  extent 
that  they  comply  with  a  portfolio 
margining  system  under  rules  that  have 
become  effective  in  accordance  with 
Section  19(b)(2)  of  the  Exchange  Act  {15 
U.S.C.  78s(b)(2))  and,  as  applicable. 
Section  5c(c)  of  the  Commodity 
Exchange  Act  (the  "Act")  (7  U.'S.C.  7a- 
2(c)): 

(ii)  Financial  relations  between  a 
foreign  branch  of  a  creditor  and  a 
foreign  person  involving  foreign 
security  futures; 

(iii)  Margin  requirements  that  clearing 
agencies  registered  with  the  SEC  or  the 
CFTC  impose  on  their  members;  and 

(iv)  Credit  extended,  maintained,  or 
arranged  by  a  creditor  to  or  for  a 
member  of  a  national  securities 
exchange  or  a  registered  broker  or  dealer 
if; 

(A)  Such  creditor  makes  a  good  faith 
determination  that  the  borrower  is  an 
exempted  borrower; 

(B)  The  borrower  otherwise  qualifies 
for  exemption  pursuant  to  .Section 
7(c)(3)  of  the  Exchange  Act  (15  U.S.C 
78g{c)(3));  or 


(C)  The  borrower  is  a  member  of  a 
national  securities  exchange  or  a 
national  securities  association  registered 
under  .Section  15A(a)  of  the  Exchange 
Art  115  U.S.C.  78o-3(a))  and  the 
borrower; 

;  1  j  Does  not  directly  or  indirectly 
rt(  (  ept  or  solicit  orders  from  any 
(  ustomer  or  provide  advice  to  any 
customer  in  c:onnecti<^n  v.ith  the  trading 
of  security  futures;  and 

[2]  Is  registered  with  such  exchange  or 
such  association  as  a  security  futures 
dealer,  pursuant  to  regulatory  authority 
rules  that  have  become  effective  in 
accordance  with  Section  19fb)(2)  of  the 
Exchange  A(  t  (15  U.S.C.  78s(h)(2))  and, 
as  applicable.  Section  5c(c)  of  the  Act  (7 
U.S.C.  7a-2(c)),  that: 

(/)  Require  such  member  to  be 
registered  as  a  floor  trader  or  a  floor 
broker  with  the  CFTC  under  Section 
4f(a)(l)of  the  Art  (7  U.S.C.  6f[a)(l)).  or 
as  a  dealer  with  the  SEC  under  Section 
15(b)  of  the  Exchange  Act  (15  U.S.C. 
78o(h)); 

(ii)  Require  such  member  to  comply 
with  applicable  SEC  or  CFTC  net  capita! 
requirements. 

iui)  Require  such  member  to  maintain 
records  sufficient  to  prove  compliance 
with  this  paragraph  (b)(3)(iv)(C)  and  the 
rules  of  the  exc  hange  or  asso(  lation  of 
which  the  borrower  is  a  meml)er: 

(n-)  Require  such  member  to  hold 
itself  out  as  being  willing  to  buy  and  sell 
security  futures  for  its  own  account  on 
a  regular  or  c:ontinuous  basis,  and 

(v)  Provide  for  disciplinary  action 
including  revocation  of  such  member  s 
registration  as  a  security  futures  dealer, 
for  such  member  s  failure  to  (  ompl\ 
with  '^§41  4.3  through  41  48  or  the  rules 
of  the  exchange  or  hssoi  iritioii 

§41.44    Customer  margin — (Jefintttons 

(a)  For  purposes  of  this  pari  only,  the 
following  terms  shall  have  the  meanings 
set  forth  in  this  section. 

(1)  Contract  multiplier  means  the 
number  of  units  of  a  narrow-based 
security  index  expressed  as  a  dollar 
amount,  in  accordance  with  the  terms  of 
the  security  future  contract 

(2)  On  any  day,  current  market  value 
means  with  respect  to  a  security  future: 

!i)  If  the  instrument  underlying  such 
sec  urity  future  is  a  stock,  the  product  of 
the  daily  settlement  price  of  such 
security'  future  as  shown  by  any 
regularly  published  reporting  or 
quotation  service,  and  the  applicable 
number  of  shares  per  contract;  or 

(li)  If  the  instrument  iinderlvinc  such 
security  hiture  is  a  narri!\\  liaM'!! 
security  index  as  defined  in  sec;tion 
3(a)(55KB)  of  the  Exchange  Act  (15 
use,  78c(a)(55)(B)),  the  product  of  the 
daily  settlement  price  of  such  security 
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future  as  shown  by  any  regularly 
published  reporting  or  quotation 
service,  and  the  applicable  contract 
multiplier 

(3)  Examining  authority  with  respect 
to  a  creditor  means: 

(i)  The  regulatory  authority  of  which 
such  creditor  is  a  member,  if  such 
creditor  is  a  member  of  only  one 
regulatory  authority: 

(ii)  The  regulatory  authority 
designated  responsibility  by  the  SEC 
pursuant  to  ^240,17d-l  of  this  title  for 
examining  such  creditor  for  compliance 
with  applicable  financial  responsibility 
rules,  if  a  regulatory  authority  is  so 
designated:  or 

(iii)  The  regulatory  authority 
designated  in  accordance  with  §  1.52  of 
this  chapter,  if  such  creditor  is  a 
member  of  more  than  one  regulatory 
authority  and  the  SEC.  pursuant  to 
§240.17'd-l  of  this  title,  has  not 
designated  responsibility  for  examining 
such  creditor  for  compliance  with 
applicable  firrancial  responsibility  rules. 

(4)  Initial  margin  means  the  margin  as 
defined  in  Section  3(aJ(57)(A)  of  the 
Exchange  Act  (15  U.S.C.  78c(a)(57)(A)), 
that  is  required  when  a  security  future 
position  is  opened 

(5)  Maintenance  margin  means  the 
margin,  as  defined  in  .Section  3(a)(57)(A) 
of  the  Exchange  .^ct  (15  US  C. 
78c(a){57)fA)).  that  is  required  to  be 
maintained  in  a  customer's  securities 
account,  as  defined  in  *»  1.3(ww)  of  this 
chapter,  or  futures  account,  as  defined 
in  §  1  3(yy)  of  this  chapter,  at  the  end  of 
each  trading  day. 

(6)  Reguhitinn  T  means  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Federal 
Reserve  Board  "1.  12  CFR  part  220 

(7)  Regulatory  authority  means  a  self- 
regulatorv  organization  that  is  registered 
as  a  national  securities  exchange  under 
Section  6  of  the  Exchange  Act  flri  I '  S.C. 
78f)  or  a  registered  securities  association 
under  Section  15A  of  the  Exchange  Act 
(15  U.S.C.  780-3). 

(8)  Daily  settlement  pace  means,  with 
respect  to  a  security  future,  the 
settlement  price  of  such  security  future 
determined  at  the  close  of  trading  each 
day.  under  the  rules  of  the  applicable 
exchange  or  clearing  organization. 

(b)  Terms  used  in  this  part  and  not 
otherwise  defined  in  this  section  shall 
have  the  meaning  set  forth  in  Regulation 
T  (12  CFR  part  220). 

(c)  Terms  used  in  this  part  and  not 
otherwise  defined  in  this  section  or  in 
Regulation  T  (12  CFR  part  220)  shall 
have  the  meaning  set  forth  in  the 
Exchange  Act. 


§41.45    Customer  margin — customer 
margin  levels  for  security  futures. 

(a)  Applicability  No  broker,  dealer  or 
member  of  a  national  securities 
exchange  may  effect  a  transaction 
involving,  or  carry  an  account 
containing,  a  security  future  position 
with  or  for  a  c:ustomer.  without 
obtaining  proper  and  adequate  margin 
as  set  forth  in  this  section. 

(b)  Amount  of  customer  margin — (1) 
Genera!  rule  The  minimum  initial  and 
maintendn(  e  margin  levels  for  each 
security  future  contract  shall  be  20 
percent  of  the  current  market  value  of 
such  contract. 

(2)  Exceptions  Provided  that  such 
higher  margin  levels  or  calculation 
methods  have  become  effective  in 
accordance  with  Section  19(b)  of  the 
Exchange  Act  (15  U  S.C.  78s(b)),  nothing 
in  this  section  shall  prevent  a  regulatory 
authority  from: 

(i)  Requiring  initial  and/or 
maintenanr  p  margin  levels  that  are 
higher  than  the  minimum  margin  levels 
specified  in  paragraph  (b)(l}  of  this 
section;  or 

(ii)  Using  a  method  for  calculating 
required  initial  and/or  maintenance 
margin  that  ma\  re^ult  in  margin  levels 
that  are  higher  than  the  minimum 
margin  levels  specified  in  paragraph 
(b)(1)  of  this  section 

(c)  Procedures  for  certain  margin  level 
adjustments  An  exchange  registered 
under  Section  6(g)  of  the  Exchange  Act 
(15  U.S.C.  78f(g)).ora  national 
securities  association  registered  under 
Section  15A(k)  of  the  Exchange  Act  (15 
U.S.C.  78o-.3(k)),  may  raise  or  lower  the 
required  margin  level  to  a  level  not 
lower  than  that  specified  in  this  section, 
in  accordance  with  Section  19(b)(7)  of 
the  Exchange  Act  (15  U.S.C.  78s(b)(7)). 

(d)  Offsetting  positions. 
Notwithstanding  the  minimum  margin 
levels  specified  in  paragraph  (b)(1)  of 
this  section,  customers  with  offset 
positions  involving  security  futures  and 
one  or  more  relaterl  securities  or  futures 
contracts  may.  pursuant  to  regulatory 
authority  rules  that  have  become 
effective  in  accordance  with  Section 
19(b)(2)  of  the  Exchange  Act  (15  U.S.C. 
78s(b)(2))  and.  as  applicable.  Section 
5c(c)  of  the  Act  (7  U.S.C.  7a-2(c)),  have 
initial  or  maintenance  margin  levels  that 
are  lower  than  the  levels  specified  in 
paragraph  (bj(  1 )  of  this  section, 
provided  that  such  margin  levels  are  not 
lower  than  the  lowest  customer  margin 
levels  required  for  any  comparable 
offset  positions  involving  option 
contracts  traded  on  any  exchange 
registered  pursuant  to  Section  6(a)  of  tJie 
Exchange  Act  (15  U.S.C.  78f(a)). 

(e)  (Change  in  exempted  borrower 
status.  Once  a  broker,  dealer,  or  a 


member  of  a  national  securities 
exchange  ceases  to  qualify-  as  an 
exempted  borrower,  it  shall  notify  the 
creditor  of  this  fact  before  establishing 
any  new  security  future  positions.  Any 
new  security  future  positions  will  be 
subject  to  the  provisions  of  this  part. 

§  41 .46    Customer  margin — time  limits  for 
collection  of  margin. 

(a)  Initial  margin.  The  amount  of 
initial  margin  required  or  permitted  by 
§  41 .45  shall  be  obtained  by  the  creditor 
as  promptly  as  possible  and  in  any 
event  within  three  business  days  after 
the  position  is  established,  or  within 
such  shorter  time  period  as  may  be 
imposed  by  applicable  regulatory 
authority  rules  that  have  become 
effective  in  accordance  with  section 
19(b)(2)  of  the  Exchange  Act  (15  U.S.C. 
78s(b)(2))  and,  as  applicable,  section 
5c(c)  of  the  Act  (7  U.S.C.  7a-2(c)). 

(b)  Maintenance  margin.  The  amount 
of  maintenance  margin  required  or 
permitted  by  §41.45  shall  be  obtained 
by  the  creditor  as  promptly  as  possible 
and  in  any  event  within  three  business 
days  after  the  margin  deficiency  is 
created  or  increased,  or  within  such 
shorter  time  period  as  may  be  imposed 
by  applicable  regulatory  authority  rules 
that  have  become  effective  in 
accordance  with  section  19(b)(2)  of  the 
Exchange  Act  (15  U.S,C.  78s(b)(2))  and. 
as  applicable,  section  5c(c)  of  the  Act  (7 
U.S.C.  7a-2(c)). 

(c)  Extension  of  time  limits.  The  time 
limits  for  collection  of  initial  margin 
may  be  e.xtended  upon  application  by 
the  creditor  to  its  examining  authority  to 
the  extent  permitted  by  applicable 
regulatory  authority  rules  that  have 
become  effective  in  accordance  with 
section  19(b)(2)  of  the  Exchange  Act  (15 
U.S.C.  78s(b)(2))  and,  as  applicable. 
Section  5c(c)  of  the  Act  (7  U.S.C.  7a- 
2(c)). 

§  41 .47    Customer  margin — forms  of 
collateral. 

(a)  A  broker,  dealer  or  a  member  of  a 
national  securities  exchange  may  accept 
as  margin  collateral: 

(l)Cash; 

(2)  Margin  securities; 

(3)  Exempted  securities  as  defined  in 
section  3(a){12)  of  the  Exchange  Act  (15 
US.C.  78c(a){12)):or 

(4)  Other  collateral  permitted  under 
Regulation  T  (12  CFR  part  220)  to  satisfy 
a  margin  deficiency  in  the  margin 
account. 

(b)  Nothing  in  this  section  shall 
prevent  a  regulatory  authority  from 
prescribing  meu-gin  collateral 
requirements  (other  than  margin  levels) 
including  the  type,  form,  and  use  of 
collateral  for  security  futures,  that  are 
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consistent  with  the  requirements 
established  by  the  Federal  Reserve 
Board,  pursuant  to  section  7(cKl)(A) 
and  (B)  of  the  Exchange  Act  (15  U.SC. 
78g(c)(l)(A)  and  (B)),  subject  to  approval 
by  the  SEC  in  accordance  with  section 
igfbKZ)  of  the  Exchange  Act  (15  U.S.C. 
78s(b)(2))  and,  as  applicable,  subject  to 
notice  to  the  CFTC  in  accordance  with 
section  5c(c)  of  the  Act  (7a  U.S.C.  7a- 
2(c)). 

(c)  For  the  purposes  of  this  section, 
security  futures  are  not  margin 
securities. 

§  41 .48    Customer  margin — filing  proposed 
margin  rule  changes  wrtti  the  CFTC. 

(a)  Notification  requirement  for 
notice-registered  contract  markets.  Any 
regulatory  authority  that  is  registered 
with  the  CFTC  as  a  designated  contract 
market  under  section  5f  of  the  Act  (7 
U.S.C.7b-l)  shall,  when  filing  a 
proposed  rule  change  regarding 
customer  margin  for  security  futures 
with  the  SEC  for  approval  in  accordance 
with  section  19(b)(2)  of  the  Exchange 
Act  (15  U.S.C.  78s(b)(2)),  concurrently 
provide  to  the  CFTC  a  copy  of  such 
proposed  rule  change  and  any 
accompanving  documentation  filed  with 
the  SEC. 

(b)  Filing  requirements  under  the  Act. 
Any  regulatory  authority  that  is 
registered  with  the  CFTC  as  a 
designated  contract  market  or 
derivatives  transaction  execution 
facility  under  section  5  of  the  Act  (7 
U.S.C.  7)  shall,  when  filing  a  proposed 
rule  change  regarding  customer  margin 
for  security  futures  with  the  SEC  for 
approval  in  accordance  with  section 
19(b)(2)  of  the  Exchange  Act  (15  U.S.C. 
78s(b)(2)).  notify  the  CFTC  as  follows; 

(1)  If  the  regulatory  authority  elects  to 
request  CFTC  prior  approval  for  the 
proposed  rule  change  pursuant  to 
section  5c(c)(2)  of  the  Act  (7  U.S.C.  7a- 
2(c)(2)),  it  shall  concurrently  file  the 
proposed  rule  change  with  the  CFTC  in 
accordance  with  §40.5  of  this  chapter. 

(2)  If  the  regulatory  authority  elects  to 
implement  a  proposed  rule  change  by 
written  certification  pursuant  to  section 
5c(c)(l)oftheAct(7U.S.C.  7a-2(c)(l)). 
it  shall  concurrently  provide  to  the 
CFTC  a  copy  of  the  proposed  rule 
change  and  any  accompanying 
documentation  filed  with  the  SEC. 
Promptly  after  obtaining  SEC  approval 
for  the  proposed  rule  change,  such 
regulatory  authority  shall  file  its  written 
certification  with  the  CFTC  in 
accordance  with  §  40.6  of  this  chapter. 

Dated;  September  26.  2U01. 


Bv  the  Commodity  Futures  Trading 
Commission. 
lean  A.  Webb, 

Spcrctan 

Securities  and  Exchange  Commission 

17  CFR  Chapter  II 

In  accordance  with  the  foregoing. 
Title  17.  chapter  II.  part  242  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  242— REGULATIONS  M  AND 
ATS 

1.  The  authority  citation  for  pari  242 
is  revised  to  read  as  follows: 

Authority:  I.tI'.SC  77g.  77q(a).  77s(a). 

78b.  78f ,  78g(c;)(2).  78i(al.  78),  78k-l(c),  78/. 
78m.  78mm,  78n.  78o(b).  78n(f;),  78o{g). 
78q(a).  78q(b).  78q(h).  78w(a).  78dd-],  80a- 
23.  80a-29.  and  80a-37. 

2.  Sections  242.400  through  242  404 
are  added  to  read  as  follows; 

§242.400    Customer  margin  requlren>ents 
tor  security  futures— Authority,  purpose 
and  scope. 

(a)  Authority  and  purpose.  Sections 
242.400  through  242.404  are  issued  bv 
the  Securities  and  Exchange 
Commission  (SEC),  jointly  with  the 
Commoditv  Futures  Trading 
Commission  (CFTC)  17  CFR  41  43 
through  41.48.  pursuant  to  authority 
delegated  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  under 
section  7(c)(2)(A)  of  the  Securities 
Exchange  Act  of  1934  C'Acf)  (15  l.:  S  C 
78g(c)(2)(A)).  Its  principal  purpose  is  to 
regulate  margin  collected  by  brokers, 
dealers,  and  members  of  national 
securities  exchanges  relating  to 
customers'  transactions  in  security 
futures  and  imposes,  among  other 
requirements,  minimum  customer 
initial  and  maintenance  margin  levels 
for  such  security  futures  positions 

(b)  Scope  of  section  (1)  Regulation  T 
(12  CFR  part  220)  shall  apply  to 
financial  relations,  including  margin 
arrangements,  between  a  creditor  and  a 
customer  with  respect  to  security 
futures  and  any  related  securities  or 
futures  contracts  that  are  used  to  offset 
positions  in  such  security  futures,  to  the 
extent  consistent  with  this  part. 

(2)  This  part  does  not  preclude  a 
regulatorv'  authority  or  creditor  from 
imposing  additional  margin 
requirements  on  security  futures, 
including  higher  margin  levels  and  risk- 
sensitive  criteria,  consistent  with  this 
part,  or  from  taking  appropriate  action 
to  preserve  its  financial  integrity. 

(3)  This  part  does  not  apply  to: 
(i)  Financial  relations  between  a 

customer  and  a  creditor  to  the  extent 
that  they  comply  with  a  portfolio 


margining  svstem  under  rules  that  have 
become  effective  in  accordance  with 
section  19(b)(2)  of  iho  Art  (15  U.S.C. 
78s(b)(2))  and.  as  a(i[jhi  at'lc,  section 
5c(c)  of  the  Commoditv  Exchange  Act 
("CEA")  (7  U.S.C.  7a-2(c)); 

(ii)  Financial  relations  between  a 
foreign  branch  of  a  creditor  and  a 
fcimgn  person  involving  foreign 
secunt\  futures; 

(iii)  Margin  requirements  that  clearing 
agencies  registered  with  the  SEC  or  the 
CFTC  impose  on  their  members;  and 

(iv)  Credit  extended,  maintained,  or 
arranged  by  a  creditor  to  or  for  a 
member  of  a  national  securities 
exchange  or  a  registered  broker  or  dealer 
if: 

(A)  Such  creditor  makes  a  good  faith 
determination  that  the  borrower  is  an 
exempted  borrower. 

(B)  The  borrower  otherwise  qualifies 
for  exemption  pursuant  to  section 
7(c)(3)  of  the  Act  (15  U.S.C.  78g(c)(3)); 
or 

(C)  The  borrower  is  a  member  of  a 
national  securities  exchange  or  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
use.  78f>-3{a))  and  the  borrower: 

[1]  Does  not  dirertiv  or  indirectly 
accept  or  solicit  orders  from  any 
f  ustomer  or  prn\'idp  advice  to  any 
(  ustomer  in  connection  with  the  trading 
of  securitv  futures,  and 

(2)  Is  registered  with  such  exchange  or 
such  association  as  a  securitv  futures 
dealer,  pursuant  to  regulatorv  authority 
rules,  approved  bv  the  SEC  in 
accordance  with  section  19(b)(2)  of  the 
Act  (15  U.S.C.  78s(b)(2)).that: 

(j)  Require  such  member  to  be 
registered  as  a  floor  trader  or  a  floor 
broker  with  the  CFTC  under  section 
4f(a)(l)  of  the  CEA  (7  U.S.C.  6f(a)(l)).  or 
as  a  dealer  with  the  SEC  under  section 
15(b)  of  the  Act  (15  U.S.C.  78o{b)); 

ill]  Require  such  member  to  comply 
with  applRable  SEC  or  CFTC  net  capital 
reouirements; 

(ill)  Require  such  member  to  maintain 
records  sufficient  to  prove  compliance 
with  this  paragraph  (b)(3)(iv)(C)  and  the 
rules  of  the  exchange  or  association  of 
\vhu:h  the  borrower  is  a  member; 

(n)  Require  suc;h  member  to  hold 
Itself  out  as  being  willing  to  buy  and  sell 
securitv  futures  for  its  own  account  on 
a  regular  or  continuous  basis;  and 

(0  Provide  for  discipiinarv  action, 
including  re\  oi  atn  ii  of  such  member's 
registration  as  a  sei  urity  futures  dealer, 
for  such  member  s  failure  to  comply 
with  §§  242  400  through  242  404  or  the 
rules  of  the  ext  hange  or  association. 

§242.401     Definitions. 

(a)  For  purposes  of  this  part  only,  the 
following  terms  shall  have  the  meanings 
set  forth  in  this  section. 
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(1)  Contract  multiplier  means  the 
number  of  units  of  a  narrow-based 
security  index  expressed  as  a  dollar 
amount,  in  accordance  with  the  terms  of 
the  security  future  contract. 

(2)  On  any  day,  rurrenf  market  value 
means  with  respect  to  a  security  future: 

(i)  If  the  instrument  underlying  such 
security  future  is  a  stock,  the  product  of 
the  daily  settlement  price  of  such 
security  future  as  shown  by  any 
regularly  published  reporting  or 
quotation  service,  and  the  applicable 
number  of  shares  per  contract; 

(ii)  If  the  instrument  underlying  such 
security  future  is  a  narrow-based 
security  index,  as  defined  in  section 
3(a)(55')(B)  of  the  Act  (15  U.S.C. 
78c(a)(55)(B)).  the  product  of  the  daily 
settlement  price  of  such  security  future 
as  shown  by  any  regularly  published 
reporting  or  quotation  service,  and  the 
applicable  contract  multiplier 

(3)  Examining  authority  with  respect 
to  a  creditor  means: 

(i)  The  regulatory-  authority  of  which 
such  creditor  is  a  member,  if  such 
creditor  is  a  member  of  only  one 
regulatory'  authority; 

(li)  The  regulator\-  authority 
designated  responsibility  by  the  SEC 
pursuant  to  §  240, 1 7d-l  of  this  chapter 
for  examining  such  creditor  for 
compliance  with  applicable  financial 
responsibility  rules,  if  a  regulatory 
authority  is  so  designated;  or 

(iii)  The  regulatory-  authority 
designated  in  accordance  with  §  1,52  of 
this  title,  if  such  creditor  is  a  member 
of  more  than  one  regulatory-  authority 
and  the  SEC,  pursuant  to  §240  17d-l  of 
this  chapter,  has  not  designated 
responsibility  for  examining  such 
creditor  for  compliance  with  applicable 
financial  responsibility  rules, 

(4)  Initial  margin  means  the  margin  as 
defined  in  section  3(a){57)(A)  of  the  .^ct 
(15  U.S.C.  78c(a)(57)(A)),  that  is 
required  when  a  security  future  position 
is  opened. 

(5)  Maintenance  margin  means  the 
margin,  as  defined  in  section  3(a)(57HA) 
of  the  Act  (15  use,  78c(a)(57)(A)).  that 
is  required  to  be  maintained  in  a 
customer's  securities  account  or 
commodity  interest  account  at  the  end 
of  each  trading  day, 

(6)  Regulation  t  means  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Federal 
Reserve  Board").  12  CFR  part  220, 

(7)  Regulatory  authority  means  a  self- 
regulatory-  organization  that  is  registered 
as  a  national  securities  exchange  under 
section  6  of  the  Act  ( 1 5  U.S.C,  78f)  or 

a  registered  securities  association  under 
section  15A  of  the  Act  (15  U.S.C,  78o- 
3). 


(8)  Daily  settlement  price  means,  with 
respect  to  a  security  future,  the 
settlement  price  of  such  security  future 
determined  at  the  close  of  trading  each 
day,  under  the  rules  of  the  applicable 
e.xchange  or  clearing  organization. 

(b)  Terms  used  in  this  part  and  not 
otherwise  defined  in  this  section  shall 
haye  tht' meaning  set  forth  in  Regulation 
T  (12  CFR  part  220), 

(c)  Terms  used  in  this  part  and  not 
otherwise  defined  in  this  section  or  in 
Regulation  T  (12  CFR  part  220)  shall 
haye  the  meaning  set  forth  in  the  Act, 

§  242.402    Customer  margin  for  security 
futures. 

(a)  Applicahilitw  No  broker,  dealer  or 
member  of  a  national  securities 
exchange  may  effect  a  transaction 
invoking,  or  carry  an  account 
containing,  a  security  future  position 
with  or  for  a  customer,  without 
obtaining  proper  and  adequate  margin 
as  set  forth  in  this  section. 

(b)  Amount  nf  customer  margin — (1) 
Genera!  rule  The  minimum  initial  and 
maintenance  margin  levels  for  each 
security  future  contract  shall  be  twenty 
{20}  percent  of  the  current  market  value 
of  such  contract. 

(2)  Exceptions.  Provided  iha\  such 
higher  margin  levels  or  calculation 
methods  have  become  effective  in 
accordance  with  Section  19(b)  of  the  Act 
(15  U  S,C,  78s(b)).  nothing  in  this 
section  shall  prevent  a  regulatory' 
authority  from: 

(i)  Requiring  initial  and/or 
maintenance  margin  levels  that  are 
higher  than  the  minimum  margin  levels 
specified  in  paragraph  (b)(1)  of  this 
section;  or 

(ii)  Using  a  method  for  calculating 
required  initial  and/or  maintenance 
margin  that  may  result  in  margin  levels 
that  are  higher  than  the  minimum 
margin  levels  specified  in  paragraph 
(b)(1)  of  this  section, 

(c)  Procedures  for  certain  margin  level 
adjustments  An  exchange  registered 
under  section  6(g)  of  the  Act  (15  U.S.C. 
78f[gj),  or  a  national  securities 
association  registered  under  section 
15A(k)  of  the  Act  (15  U  S.C.  78o-3(k)). 
may  raise  or  lower  the  required  margin 
level  to  a  level  not  lower  than  that 
specified  in  this  section,  in  accordance 
with  section  19(b)(7)  of  the  Act  (15 
U.S.C.  78s(b)(7)), 

(d)  Offsetting  positions. 
Notwithstanding  the  minimum  margin 
levels  specified  in  paragraph  (b)(1)  of 
this  section,  customers  with  offset 
positions  involving  security  futures  and 
one  or  more  related  securities  or  futures 
contracts  may.  pursuant  to  regulatory 
authority  rules  approved  by  the 
Commission  in  accordance  with  section 


19(b)(2)  of  the  Act  (15  U.S.C.  78s(b)(2)). 
have  initial  or  maintenance  margin 
levels  that  are  lower  than  the  levels 
specified  in  paragraph  (b)(1)  of  this 
section,  provided  that  such  margin 
levels  are  not  lower  than  the  lowest 
customer  margin  levels  required  for  any 
comparable  offset  positions  involving 
option  contracts  traded  on  any  exchange 
registered  pursuant  to  section  6(a)  of  the 
Act  (15  U.S.C.  78f(a)). 

(e)  Change  in  exempted  borrower 
status.  Once  a  broker,  dealer,  or  a 
member  of  a  national  securities 
exchange  ceases  to  qualify'  as  an 
exempted  borrower,  it  shall  notify  the 
creditor  of  this  fact  before  establishing 
any  new  security  future  positions.  Any 
new  security  future  positions  will  be 
subject  to  the  provisions  of  this  part, 

§  242.403    Time  limits  for  collection  of 
margin. 

(a)  Initial  margin.  The  amount  of 
initial  margin  required  or  permitted  by 
§  242.402  shall  be  obtained  by  the 
creditor  as  promptly  as  possible  and  in 
any  event  within  three  (3)  business  days 
after  the  position  is  established,  or 
within  such  shorter  time  period  as  may 
be  imposed  by  applicable  regulatory 
authority  rules  approved  by  the 
Commission  in  accordance  with  section 
19(b)(2)  of  the  Act  (15  U.S.C.  78s{b)(2)). 

(b)  Maintenance  margin.  The  amount 
of  maintenance  margin  required  or 
permitted  by  §  242.402  shall  be  obtained 
by  the  creditor  as  promptly  as  possible 
and  in  any  event  within  three  (3) 
business  days  after  the  margin 
deficiency  is  created  or  increased,  or 
within  such  shorter  time  period  as  may 
be  imposed  by  applicable  regulatory 
authority  rules  approved  by  the  SEC  in 
accordance  with  section  19(b)(2)  of  the 
Act  (15  U.S.C.  78s(b)(2)). 

(c)  Extension  of  time  limits.  The  time 
limits  for  collection  of  initial  margin 
may  be  extended  upon  application  by 
the  creditor  to  its  examining  authority  to 
the  extent  permitted  by  applicable 
regulatory  authority  rules  approved  by 
the  Commission  in  accordance  with 
section  19(b)(2)  of  the  Act  (15  U.S.C. 
78s(b)(2)), 

§  242.404    Forms  of  collateral. 

(a)  A  broker,  dealer  or  a  member  of  a 
national  securities  exchange  may  accept 
as  margin  collateral: 

(l)Cash: 

(2)  Margin  securities; 

(3)  Exempted  securities  as  defined  in 
section  3(a)(12)  of  the  Act  (15  U.S.C. 
78c(a)(12));  or 

(4)  Other  collateral  permitted  under 
Regulation  T  (12  CFR  part  220)  to  satisfj' 
a  margin  deficiency  in  the  margin 
account. 


Federal  Register/ Vol.  66.  No.  193 /Thursday,  October  4.  2001 /Proposed  RuIps 


50741 


(b)  Nothing  in  this  section  shall 
prevent  a  regulaton,'  authority  from 
prescribing  margin  collateral 
requirements  (other  than  margin  levels) 
including  the  type,  form,  and  use  of 
collateral  for  security  futures,  that  are 
consistent  with  the  requirements 
established  by  the  Federal  Reserve 
Board,  pursuant  to  Section  7  (c)(1)(A) 
and(B)oftheAct(15U.S,C. 
78g(c){l)(A)  and  (B)).  subject  to  approval 
by  the  Commission  in  accordance  with 
section  19(b)(2)  of  the  Act  (15  U.S.C. 
78s(b)(2))  and,  as  applicable,  subject  to 
notice  to  the  CFTC  in  accordance  with 
section  5c(c)  of  the  CEA  (7  U.S.C.  7a- 
2(c)). 

(c)  For  the  purposes  of  this  section, 
security  futures  are  not  margin 
securities. 

Dated:  September  26.  2001, 
Bv  the  Seiurities  and  Ext  hange  Commissinn, 

Margaret  H.  McFarland. 

Ppputy  Serretan,- 

Note:  .Appendix  .■\  and  B  to  the  preamble 
will  not  appear  in  the  C^ode  of  Federal 
Regulations. 

Appendix  A — Regulatory  Flexibility 
Act  Certification 

I,  Har\ev  L.  Pitt.  Clhairman  of  the  Serurities 
and  E\i  hange  ("ommission  (the 
"(Commission"),  hereby  (ertify.  piirsiiani  to  ') 
U.S.C.  §60,T(b).  that  the  rules  proposed  in 
Section  242.400.  Pt  st-q..  under  the  Se(  urities 
Exchange  .\i\  of  1934  ("Exdiange  Act"). 
which  would  regulate  margin  toilet  ted  b\ 
brokers,  dealers,  and  members  of  national 
set  urities  ex(  hanges  relating  to  i  ustomers' 
transat  tions  in  securitx  lutures  and  impose, 
among  other  requirements,  minimum 
(  usttmier  initial  ami  mamtenant:e  margin 
le\els  for  sut:h  set:urit\  futures  positions, 
would  not.  if  adopted,  have  a  significant 
etontimic  impat  t  on  a  substantial  number  uf 
small  entities. 

The  prtjposed  rules  would  affet  1  brokers, 
dealers,  and  members  of  national  set  unties 
e\i  hanges.  Futures  tommissitin  men  hant'- 
( "FfCMs")  and  inlrodui  ing  brokers  ("IBs'l 
mav  register  as  broker-dealers  b\  filing  Form 
BD-N,  The  (',t)mmodities  Futures  Trading 
(itimmission  has  t:onf  ludeti  that  FCCMs  are 
not  t  onsidered  small  entities  for  the  purposes 
of  RFA,'^"  In  addition,  beiause  IBs  cannot 
t  ollet:t  I  usttimer  margin  Ihev  are  not  siibjei  t 
tti  these  rules,  ActordingU  ,  there  are  no 
FCAls  or  IBs  that  are  small  entities  that 
would  be  aflet  led  b\  the  proposetl  rules. 

The  proposed  rules  would  alst)  appl\  to 
broker-dealers  and  members  of  national 
seturities  exchanges.  With  one  ext:eption,  all 
members  of  national  set  urities  exchanges 
registered  under  Set;tion  6(a)  of  the  Exchange 


■^    ,Sf'f'^-  f  K  IHhIK,  lUhlH-Jl  (,-\;)ril   W    1im2! 
,SHf  ij/,sri  hh  IK  14:ih2,  142tiH  IM.irt  h  M    -'00!  ! 


.•\ct  are  registered  broker-dealers.  The 
rommission  believes  that  some  small  broker- 
dealers  t:ould  be  affected  by  the  proposals, 
but  that  the  proposals  would  not  have  a 
significant  impatt  on  a  substantial  number  of 
small  broker-dealers 

In  addition,  national  set  uritu's  rxt  hanges 
registered  under  Settion  f)(gj  ol  tlu'  L\i  hdiige 
.At  t  ma\  ha\t'  members  who  are  floor  brokers 
or  floor  traders  who  are  not  registered  broker- 
dealers.  Floor  brokers  and  floor  traders. 
howeser,  are  not  eligible  to  clear  securities 
transactions  or  collect  customer  margin,  and 
thus  would  not  be  subject  to  the  proposed 
rules, 

.■\t;t:ordinglv.  the  proposed  rules,  if 
atlopted.  wouiti  not  have  a  significant 
et  onomit  impai  t  on  a  substantial  number  of 
small  entities. 

Dated:  September  25.  2001 

Harvev  L  Pitt, 
(Jiairmun 

Appendix  B 

March  6.  2001 

Mr,  lames  E,  Newsome, 

Arling  Chairman.  Commodity  Futures 
Trodiiifi  Commisfiion.  Three  Lafayette 
Ci'tnrr.  2Ut  Slrt-et.  X\\..  Washington.  DC 

20.'>H1 
Ms   Laura  S   liiger 

■\(tint>  Chairman.  St'<  urities  and  Exchange 
Commission.  -450  Fifth  Street.  .WW.. 
Washington.  DC  20549. 

Dear  Acting  Chairman  Newsome  and 
.\f  ting  Chairman  Unger:  Section  206(b)  of  the 
Commodity  Futures  Modernization  Act  of 
2000  (CFMA)  amends  the  Securities 
Exchange  ,\r  t  of  19.34  (SEA),  in  part  by 
adding  a  new  section  7(c)(2)  to  provide  the 
Hoarti  of  Governors  of  the  Federal  Reserve 
S\  stem  xvith  authority  to  prescribe  margin 
regulations  for  brokers,  dealers,  and  members 
of  national  securities  exchanges  extending 
t  redit  to  or  collecting  margin  from  customers 
on  set  urit\  futures  products.  The  Board  must 
prest  ribe  regulations  establishing  initial  and 
mamlenant  e  margin  levels  for  these  contracts 
or  delegate  the  authority  jointly  to  the 
CCommoditv  Futures  Trading  Commission 
and  the  Set  urities  E\r  hange  Commission  (the 
("ommission^l 

rhe  Boarii  has  Itjiig  taken  the  position  that 
the  regulatory  atithorities  most  familiar  with 
the  tiperation  of  the  financial  markets  should 
j)la\  a  ki'\  role  in  federal  oversight  of  margin 
policy  for  these  markets.  In  addition,  the 
Board  believes  that  the  most  important 
functit)n  of  customer  margin  requirements 
should  be  prudential,  that  is,  protection  of 
lentiers  from  t  redit  losses.  The  Commissions 
have  responsibility  for  regulating  the 
set  urities  and  futures  markets  and  will 
jointly  oversee  the  ext  hanges  trading  security 
futures  produt  ts.  Furthermore,  the 
(Commissions  are  responsible  for  all  other 
prudential  supervision  of  the  broker-dealers 
and  ext  hangf  members  covered  by  the  new 
margin  authority   These  factors  lead  the 
Boanl  to  com  lutie  that  the  Securities 
Kxi  hange  Commission  and  the  Commodity 


Futures  Trading  Commission,  jointly,  are  the 
most  appropriate  entities  to  exercise  the 
functions  assigned  to  the  Board  under  section 
7(c)(2)  of  the  SEA. 

Accordingly,  the  Board  hereby  delegates  its 
authority  under  section  7(c)(2)  of  the  SEA  to 
the  Commodity  Futures  Trading  Commission 
and  the  Securities  Exchange  Commission, 
jointly,  until  further  notice  from  the  Board, 
The  authority  delegated  by  the  Board  is 
limited  to  customer  margin  requirements 
imposed  by  brokers,  dealers,  and  members  of 
national  securities  exchanges.  It  does  not 
cover  requirements  imposed  by  clearing 
agencies  on  their  members.  Furthermore,  the 
Board  notes  that  section  7(c)(3)  exempts  the 
financing  of  proprietary  positions  of  certain 
broker-dealers  and  members  of  securities 
exchanges  as  well  as  the  financing  of  their 
market  making  and  underwriting  activities 
from  the  scope  of  federal  margin  regulation. 
Under  the  CFMA,  futures  commission 
merchants  (FCMs).  floor  brokers,  and  floor 
traders  who  trade  security  futures  products 
must  become  broker-dealers  or  members  of  a 
national  securities  exchange,  and  therefore, 
may  be  exempt  under  section  7(c)(3)  from 
regulation  pursuant  to  the  delegated 
authority  when  they  obtain  credit.  The 
exempt  status  of  FCMs  and  floor  brokers  will 
depend  upon  whether  a  substantial  portion 
of  their  business  consists  of  transactions  with 
persons  other  than  broker-dealers.  In  the 
current  open-outcry  environment,  the  Board 
believes  that  floor  traders  act  as  market 
makers  and  therefore  would  be  exempt.  The 
Board  expects  to  have  further  discussions 
with  the  Commissions  to  idenlif\'  the 
conditions  under  which  floor  traders  would 
act  as  market  makers  in  an  electronic  trading 
environment. 

The  Board  requests  that  the  Commodity 
Futures  Trading  Commission  and  the 
Securities  Exchange  Commission,  either 
jointly  or  severally,  report  to  the  Board 
annually  on  their  experience  exercising  the 
delegated  authority.  In  particular,  the  Board 
requests  that  the  Commissions  provide  an 
assessment  of  progress  toward  adopting  more 
risk-sensitive,  portfolio-based  approaches  to 
margining  security  futures  products.  The 
Board  has  encouraged  the  development  of 
such  approaches  by.  for  example,  amending 
its  Regulation  T  so  that  portfolio  margining 
systems  approved  by  the  Securities  Exchange 
Commission  can  be  used  in  lieu  of  the 
strategy-based  system  embodied  in  the 
Board's  regulation.  The  Board  anticipates 
that  the  creation  of  se<:urily  future  products 
will  provide  another  opportunity  to  develop 
more  risk-sensitive,  portfolio-based 
approaches  for  all  securities,  including 
security  options  and  security  futures 
products. 

Very  truly  yours. 
Jennifer  I.  Johnson. 
Secretary  of  the  Board. 

IFR  Doc.  01-24574  Filed  1&-.3-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230,  232,  239,  240,  249. 
and  269 

[Release  Nos.  33-6016.  34-44868. 
International  Series  Release  No.  1250:  File 
No.  S7-18-01] 

RIN  3235-AI08 

Mandated  EDGAR  Filing  for  Foreign 
Issuers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


summary:  We  are  publishing  fnr 
comment  proposed  amendments  to 
Regulation  S-T,  the  rules  that  govern 
our  Electronic  Data  Gathering.  Analysis, 
and  Retrieval  (EDGAR)  system.  These 
amendments  would  require  for«'ign 
private  issuers  and  foreign  governments 
to  file  electronically  through  the  EDGAR 
system  their  securities  documents, 
including  registration  statements  under 
the  Securities  Act  of  1933  and 
registration  statements,  reports  and 
other  documents  under  the  Securities 
Exchange  Act  of  1934.  Currently  our 
rules  only  permit,  but  do  not  require, 
foreign  issuers  to  file  their  securities 
documents  on  EDGAR.  Bv  mandating 
the  electronic  filing  of  foreign  issuers' 
securities  documents  on  EDGAR,  we 
hope  to  realize  the  same  investor 
benefits  and  the  same  efficiencies  in 
information  transmission. 
dissemination,  retrieval  and  analysis 
achieved  since  we  mandated  EDGAR 
filing  for  domestic  issuers  in  1993 
DATES:  Please  submit  your  comments  on 
or  before  December  3,  2001 

ADDRESSES:  Please  submit  three  copies 
of  your  comments  to  lonathan  G  Katz. 
Secretary.  U.S.  Securities  and  E.xchange 
Commission.  450  Fifth  Street.  \'\V. 
Washington.  DC  20549-0609.  You  also 
may  submit  your  comments 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  Your 
comment  letter  should  refer  to  File  No. 
S7-18-<)1;  include  this  file  number  in 
the  subject  line  if  you  use  electronic 
mail  We  will  make  comment  letters 
available  for  public  inspection  and 
copying  in  our  Public  Reference  Room. 
450'Fifth  Street.  N\V.  Washington.  DC: 
20549.  We  will  post  electronically 
submitted  comment  letters  on  our 
Internet  web  site  (http://www  sec.gov).' 


FOR  FURTHER  INFORMATION  CONTACT: 

Elliot  B  Stdffin.  Special  Counsel,  Office 
of  International  C^orporate  Finance, 
Division  of  Corporation  Finance,  at 
(202) 942-2990 

SUPPLEMENTARY  INFORMATION:  We 
propose  to  rescind  Rule  601 -'  under 
Regulation  S-T  '  and  to  amend  the 
following  rules  and  forms:  Rules  403 
and  493  ■*  under  the  Securities  Act  of 
1933  (-Securities  Act'):  •  Rules  100, 
101.  303.  306.  and  311  '•  under 
Regulation  S-T:  Rule  12b-12  ~  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"):  "  and  Forms  F-7,  F- 
8.  F-9,  F-10,  F-80,  F-X.  and  CB  under 
the  Securities  Act:**  and  Forms  20-F 
and  6-K  under  the  Exf:hange  Act.'" 

Table  of  Contents 

I.  Background 

A.  Mandated  EDGAR  Rules  for  Foreign 
Filers  Should  Result  in  the  Same 
Benefits  .Achieved  bv  Our  .Adoption  of 
Mandated  EEKiAK  Rules  for  Domestic 
Filers 

B.  Technological  Advances  Support 
Extending  Mandated  EDG.AR  Filing  to 
Foreign  Issuers 

U.  The  Proposed  Rule  Amendments 

A.  Amendments  to  Regulation  S-T 
Sections  100  and  fiOl 

B.  Foreign  Issuer  Forms  and  Documents 
Affected  by  the  .Amendments 

1.  Securities  Act  Registration  Statements 
and  Exchange  Act  Registration 
Statements  and  Reports 

2.  Multijurisdictional  Disclosure  System 
Forms 

3.  Schedules  13D  and  13G  and  Tender 
Offer  Schedules 

4.  Form  CB 

5.  Forms  F-X  and  F-N 

6.  Exhibits 

7.  Trust  Indenture  Act  Forms 

8.  Hardship  Exemptions 

9.  Comment  Solicited 

C.  Electronic  Filing  Hours 

D.  Treatment  of  Foreign  Language 
Documents 

1.  Treatment  under  Rule  .106.  the 
Electronic  Filing  Rule 

2.  Elimination  of  the  Summary  Option 
under  Rules  403(c)  and  12l>-12(d).  the 
Rules  for  Paper  Filings  Submitted  under 
a  Hardship  Exemption  or  Rule  101  of 
Regulation  S-T 


'  \\f  (in  not  ciiil  personal,  identifying 
information   su(  h  a>  names  or  electronic  mail 
addresses  from  i^lef  Ironic  submissions.  Submit 
only  mformalion  that  you  wish  to  make  publicly 
available. 


-  17  CFR  232.601. 

M7  CFR  232  10  etseq 

■•  17  CFR  230.403  and  230.493. 

M5  U.S.C.  77a  etseq. 

»  17  CFR  232.100,  232.101,  232.303   212  306  and 
232.311. 

'17CFR240.12b-12. 

"15  U.S.C.  7Ba  etseq. 

"17  CFR  239.37.  239  38,  239.39,  239.40.  239  41 . 
239.42.  and  239.800.  Forms  F-X  and  CB  are  also 
authorized  as  Exchange  Act  forms  under  17  CFR 
249.250  and  249.480.  Form  F-X  is  further 
authorized  under  the  Trust  Indenture  .Art  nf  1939 
("Trust  Indenture  Act")  |15  U.S.C".  77aaa  ef  ■jpq  1 
under  Trust  Indenture  Act  Rule  269.5  I !  7  CFR 
269.51. 

'"17  CFR  249.220f  and  249.306. 


3,  Foreign  Language  Instrui. lions  on  Form 
6-K  and  MIDS  Forms 

4.  Comment  Solicited 

E.  .Amendment  to  Require  Electronic  Filing 
Instruction  for  Schedule  B  Registrants 
That  Are  Incorporating  by  Reference 

F.  Treatment  of  Supranational  Entities' 
Reports 

C.  Documents  Submitted  Pursuant  to 

Exchange  .Act  Rule  12g,V2(b) 
H.  Transition  Period 
Hi.  Cost-Benefit  Analysis 
.A.  Expected  Benefits 

B.  Expected  Costs 

C.  Comment  Solicited 

IV  Promotion  of  Efficiency.  Competition  and 

Capital  Formation  Analysis 

V  Paperwork  Reduction  Act  Analysis 

V'l.  Regulatory  Flexibility  Act  Certification 
VII.  Statutory  Basis  and  Text  of  Proposed 
Rule  Amendments 

I.  Background 

EDGAR  is  the  Securities  and 
Exchange  Commission's  electronic  data 
gathering,  analysis  and  retrieval 
system  ' '  that  enables  registered 
companies  and  other  persons  to  file 
their  securities  documents  with  the 
Commission  in  electronic  format.'- 
Filings  submitted  on  EDGAR  are 
available  to  the  public  on  our  web  site 
as  well  as  through  many  other 
information  providers.  In  the 
Commission's  fiscal  year  2000  alone, 
registrants  and  other  persons  submitted 
over  305,000  filings  on  EDGAR. 

We  initially  launched  EDGAR  as  a 
pilot  program  in  1984,  which  enabled 
companies  to  participate  voluntarily  in 
the  EDGAR  system  until  1993."  Atthat 
time,  the  Commission  adopted  rules  to 
implement  the  operational  phase  of 
EDGAR,  which  imposed  electronic 
filing  requirements  only  on  domestic 
issuers.'''  While  we  encouraged  foreign 
issuers  to  file  their  securities  documents 
on  EDGAR  "so  as  to  encourage 
transnational  capital  formation  in 
increasingly  global  markets,"  '"•  these 


' '  We  encourage  foreign  issuers  and  others  who 
are  unfamiliar  with  our  EtXi.AH  sv^tem  to  rtnicvv 
the  do(.ument  entitled  Elpctronii  Filing  and  thf 
h:n(;AR  Sy^tpm:  A  Hpguialor,  (hrnipw  {■EDCAH 
(herv'ieH-  1.  dated  November  14,  2000.  which  is 
available  on  our  website  located  at  www.sec.gov/ 
info/edgar/overvievvl  100. htm 

' '  Filers  can  currently  submit  documents  in 
electronic  format  by  direct  transmission,  either  by 
using  a  dial-up  modem  or  Internet  service  provider, 
or  on  magnetic  cartridge  EDCiAR  filers  may  submit 
documents  formatted  either  in  .American  Standard 
Code  for  Information  Interchange  ( "ASC'II"!  or  a 
version  of  HyperText  Markup  Language  ("HTML"). 
Filers  also  may  choose  to  provide  an  unofficial  copy 
of  a  filing  in  Portable  DcK:umenl  Formal  ("PDF") 
EDGAR  Chpniew  at  Section  C  1 . 

'1  Release  No.  33-6977  (Februarv  23.  1993)  (58  FR 
14628|. 

'*  Following  adoption  of  the  operational  EtX^AR 
rules  in  1993.  we  phased  in  the  electronic  filing 
requirements  for  domestic  issuers  in  discrete 
groups.  The  last  group  of  domestic  issuers  became 
mandated  EIXIAR  filers  in  Mav  1996  Release  No. 
33-7.369  (December  6,  1996)  (61  FR  65440). 

'5  Release  No.  33-6977.  text  at  n  72 
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issuers  are  not  generally  required  to  file 
electronically."''  Nevertheless,  because 
of  EDGAR'S  advantages  over  paper 
filing,  many  foreign  issuers  have  chosen 
to  file  their  securities  documents  on 
EDGAR  on  a  voluntarv  basis.'' 

A  Mandated  EDGAR  Rules  for  Foreign 
Filers  Should  Result  in  the  Same 
Benefits  Achieved  by  Our  Adoption  of 
Mandated  EDGAR  Rules  for  Domestic 
Filers 

Since  its  inception,  the  primary  goals 
of  our  EDGAR  system  have  been  to 
facilitate  the  rapid  dissemination  of 
financial  and  business  information 
about  companies  and  other  parties 
participating  in  U.S.  capital  markets 
while  making  the  delivery  and  the 
Commission's  processing  of  filings  more 
efficient.  Mandated  electronic  filing 
benefits  members  of  the  investing  public 
and  the  financial  community  by  making 
available  to  them  information  contained 
in  Commission  filings  minutes  after  the 
Commission  has  received  them.'"  In 
addition,  the  electronic  format  of  the 
information  facilitates  research  and  data 
analysis.  Filers  also  benefit  from 
electronic  dissemination  of  information 
since  it  fosters  increased  market 
exposure  for  their  securities.  At  the 
same  time,  filers  benefit  from  the  speedv 
and  secure  deliver\'  afforded  bv 
electronic  filing  as  well  as  from  the 
efficiencies  achieved  in  the 
Commission's  review  and  processing  of 
their  filings. 

By  requiring  foreign  entities  to  file 
their  Securities  Act  and  Exchange  Act 
documents  on  EDGAR,  we  seek  to 
achieve  the  same  benefits  sought  when 
we  first  adopted  mandated  EDGAR  rules 
for  domestic  filers.  These  requirements 
will  facilitate  more  rapid  dissemination 
of  financial  and  other  material 
information  about  foreign  issuers  than 
under  our  current  paper  filing  system. 
Because  investors,  analysts  and  others 


"'CUirrenlK.  wp  requiir  a  foreign  issuer  or  person 
lo  file  a  documeni  on  EIXJ.^R  onlv  if  il  |oinlh  files 
a  registration  statement  or  some  other  d™  ument 
with  a  domestic  issuer  nr  if  it  files  a  dtKument. 
such  as  a  Schedule  13D  or  tender  offer  schedule, 
that  pertains  to  a  registered  domestic  issuer  See 
Rules  101(cl  I17CFR  232. ini(c)l  and  601(a)  of 
Regulation  .S-T  |17  CFR  232.601(a)l 

'"  Regulation  .S-T  currently  provides  for  the 
voluntary  participation  of  foreign  issuers  in  the 
EDGAR  .system  under  Rules  100(a)  |17  CTR 
232.100(a)l  and  601(a)  and  (b|  |17  CFR  232.601(a| 
and  (b)|  However,  some  foreign  private  issuers, 
such  as  Canadian  registrants  that  use  the 
multijurisdictional  disclosure  system  ('  MjDS   )  and 
foreign  governments,  have  not  lieen  able  lo  file 
voluntarily  on  EDGAR  due  to  the  lack  of  electronic 
form  types  for  some  filings 

'"While  EDG.AR  filings  are  available  on  our 
website  approximately  24  hours  after  v^■e  have 
received  them,  many  thirdpartv  service  providers 
make  EDGAR  filings  available  lo  their  subscrilHTs 
within  minutes  of  our  receipt  of  these  filings. 


will  have  quicker  access  to  this 
information,  electronic  dissemination 
should  foster  enhanced  market  exposure 
for  a  foreign  filer's  securities. 

Foreign  issuers  should  also  realize 
increased  efficiencies  in  the  filing 
process.  The  direct  piectronu 
transmission  of  securities  documents 
will  take  significantly  less  time  than 
traditional  methods  of  paper  deliver}' 
while  offering  a  secure  and  reliable 
method  of  deliver\ ,  The  use  of  EDGAR 
also  will  facilitate  more  efficient  storage. 
retrieval,  and  analysis  of  financial  and 
other  material  information  about  foreign 
filers  than  under  the  current  paper  anil 
microfiche  regime.'''  Quicker  access  to  a 
foreign  issuer's  financial  and  other 
material  information  should  not  onl\ 
facilitate  staff  review  of  a  parti(  ular 
foreign  issuer's  registration  statement  or 
report  but  should  also  enhance  the 
Commission's  ability  to  studv  and 
address  issues  that  confront  foreign 
issuers. 

B.  Technological  Advances  Support 
Extending  Mandated  EDGAR  Filing  to 
Foreign  Issuers 

We  based  the  initial  exclusion  of 
foreign  issuers  from  the  mandated 
EDGAR  regime  in  part  on  our  belief  that 
foreign  issuers  would  incur  higher  costs 
from  the  implementation  of  EDGAR 
than  those  faced  by  domestic  filers  -'  hi 
the  initial  operational  phase  of  EDGAR, 
with  the  Internet  relatively  undeveloped 
compared  to  today,  electronic  filers 
could  only  transmit  their  documents 
directly  to  the  Commission  over  long 
distance  telephone  lines  and  not  over 
the  Internet.-'  As  a  result,  foreign  filers 


'■'On  an  onj^oing  h^Ms   foreign  t  ompanies  are 
required  to  submit  tn  the  ,SK( .  pri'ss  i..l,.,isi"., 
shareholder  reports  and  cither  materials  that  contain 
information  thai  is  material  loan  investment 
decision  See  Form  h-k,  General  Instruction  B 
Foreign  companies  publish  these  materials  in  their 
home  rciuntnes  in  aci  ordance  with  home  market 
law  or  c  usloni   B\  requiring  foreign  companies  to 
file  on  EDG.^R.  we  wmild  improve  public  access  to 
these  home  market  materials  as  well  as  all  SEC- 
mandaled  reports,  prospec  luses  and  other 
dcx:iinients. 

-'"See.  for  example   Release  No   33-6651  (|une  26, 
1986)  [51  FR  241551  in  which  we  sought  public 
c  cimmenl  cm  our  preliminar\  ideas  for  rules 
governing  the  o[>erational  phase  ul  E^)G,^R  In  thai 
release,  we  lustified  the  viih.iiilar\  partic  ipalion  of 
foreign  filers  in  the  inilial  Frx;AK  operational 
phase  on  the  grounds  that  il  would  give  foreign 
filers  "more  lime  lo  test  for  c  ompalible  equipment 
and  transmission  modes.  '  Release  No  33-6651. 
text  following  n  23. 

• '  During  most  of  the  operational  phase  of 
FD(J.^R.  filers  have  been  able  to  submit 
elec:tronically  formatlc^d  cIck  iimenis  on  ED(";AR  via 
dire<:t  transmission  by  dial-up  modem,  diskette,  or 
magnetic  tape   In  2tHX),  wp  amended  the  EFX.AR 
rales,  among  other  things,  lo  eliminate  diskettes 
and  magnetic  tape  and  to  add  magiiPlic  cartridges 
and  the  Intemrl  as  means  of  transmitting  filings 
electronicalU  to  the  (".ominission  Release  No.  33- 
7855  (April  24.  2000)  [65  FR  247HHI 


that  attempted  to  transmit  directly  their 
I'lcc  tronic  documents  to  the 
Commission  faced  higher  long  distance 
transmission  costs  than  those  borne  by 
domestic  companies  Depending  on 
their  location,  foreign  filers  also  faced 
potential  shortages  of  long  distance 
lines  and  proper  telecommunications 
(H]uipment.  such  as  compatible 
modems  Foreign  filers  also  faced  the 
widespread  local  unavailability  of 
necessar>'  computer  hardware  and 
software  and  trained  personnel  capable 
of  transforming  their  documents  into 
KDCiAK  compatible  files. 

While  we  recognized  the  potential  for 
increased  burdens  and  higher  costs  for 
fon^ign  filers  that  could  have  resulted 
from  luandated  electronic  filing  in  the 
early  stages  of  EDGAR,  we  also  stated 
then  that  we  might  require  foreign 
issuers  to  file  their  sec  unties  documents 
electrcinicdlly  at  some  future  date. '^ 
Since  that  time,  numerous,  significant 
advances  in  information  and 
felei  cimrnunKHtions  technology  have 
lit  I  urred  that  fid\e  dramatically 
increased  Internet  use  by  businesses, 
consumers,  investors,  and  government 
agencies.  These  advances  have 
transformed  the  Internet  into  a  primar\' 
means  for  the  rapid  dissemination  and 
retrieval  of  information.  As  a  result,  the 
in\t'sting  public  currently  expects 
information  about  both  foreign  and 
domestic  companies  to  be  available 
elet:tronicallv    ' 

Toda\  man\  i  iiiii()dnies  maintain 
websites  on  uhi(  !i  '\)r\  jnv'  their 
annual  and  periociic  ri  (^'Jits.  press 
releases  and  other  information  of 
interest  to  investors,  customers  and 
other  persons.  Many  of  these  companies 
are  foreign  private  issuers  that  are 
Exchange  Act  reporting  companies  By 
accessing  these  websites,  individuals 
can  obtain  vast  amounts  of  financial  and 
other  information  in  a  matter  of 
seconds 

The  (.ommission,  and  a  growing 
number  of  foreign  securities 
commissions,  have  harnessed  the 


•'  Release  No.  33-6977.  n.  60.  In  a  more  recent 
release,  we  noted  and  solicited  comment  on  our 
intention  to  propose  at  some  future  date  mandated 
fclXiAR  filing  for  foreign  issuers  Release  No  33- 
78Q3  (February  25.  2000)  |65  FR  1 1 507)   We 
received  a  few  letters  that  commented  specificallv 
on  our  anticipated  EDGAR  rulemaking  for  foreign 
issuers.  These  commenlers  favored  electronic  filing 
requirements  for  foreign  issuers  We  will  coiuider 
these  comments  along  with  any  new  comments 
received  as  part  of  this  ciurenl  nilemaking 

'^  While  we  expected  investors  and  others  lo 
benefit  from  the  electronic  dissemination  of 
information  at  the  outset  of  EDGAR,  the 
technological  advances  that  have  occurred  since 
then  and  particularly  the  use  of  the  Intemel.  have 
dramatically  increased  these  benefits  Investors 
frequently  call  Commission  staf!  seeking  electronic 
access  to  foreign  issuers'  filings 
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advances  in  information  technology  to 
develop  electronic  filing  systems  that 
are  linked  to  their  respective  websites. 
Bv  visiting  these  websites,  individuals 
can  gain  access  to  a  reporting  companvs 
securities  documents  For  example,  the 
securities  commissions  of  Canada.-'' 
Brazil  -'  and  Argentina  -"  require  their 
domestic  registered  companies  to  file 
their  securities  documents 
electronically.  The  securities 
commissions  of  France,-'  Spain 
Korea-"'  permit  their  domestic 
registered  companies  to  file  their 
securities  documents  electronically.'" 
Each  of  these  commissions  maintains  a 
website  that  is  linked  to  the  websites  of 
major  stock  exchanges  and  other 
securities  regulatory  bodies. " 
Consequently,  an  investor  that  visits 
these  commissions'  websites  can  find 
financial,  business  and  market 


and 


'*  Thp  r.and(iiari  S«>r  unties  .^liminlstrato^s 
rf>quire  all  Canadian  public  companies  to  file  their 
securities  diKuments  electronicallv  in  PDF  format 
on  the  Svstem  for  Electronic  Document  .Analysis 
and  Retrieval  r  SEDAR").  See  the  SED.AR  National 
In'Jtrumeni  11-101   Section  2  1.  as  amended 
.September  '   m99,  of  the  Canadian  Securities 
.^dmlnist.'ators  The  Internet  address  for  SEDAR  is 
www  sedar  com 

"  See  Instruction  202  dated  December  6.  1993. 
of  the  Comissaci  de  Vaiores  Mobiliarios  ("CVM"). 
Brazils  securities  commission  The  Internet  address 
for  Brazils  fA'VI  is  www  cvm.gov  br 

■'•  See  Creneral  Resolution  No.  368.  effective  July 
2   2001   of  the  National  Securities  Commission  of 
Argentina  (  Comision  Nacional  de  Vaiores  "  or 
CNA'  )  The  Internet  address  for  .Vgentina's  CNV 
is  www  cnv  gov  ar 

-"  .See  Recommendation  No  98-05,  dated  March 
IS.  1999.  of  the  Ojmmission  des  Operations  de 
Bourse  (COB   ).  the  French  securities  commission. 
The  Internet  address  of  the  COB  is  www  cob.fr 

"  See  the  Lev  10  1992,  which  authorized  the 
(Comision  Nacional  del  Mercado  de  Vaiores 
i 'CNMV   i  to  develop  an  electronic  filing  system  for 
securities  documents.  The  CNMV  adopted  the 
electronic  svstem  known  as  CIFR.'\tXDC/CNM\'  in 
1998  CurrentU.  Spanish  companies  can  only 
plec:tronically  submit  quarlerK  and  semi-annual 
reports  on  CIFRADOC.  The  Internet  address  of  the 
CNMV  15  www  cnmv  es 

-''See  .Article  194.  Section  2  of  the  Korean 
.Securities  Exchange  .^ct  i    KS.A   ),  and  Rule  84, 
subsection  28  under  ih''  KS.\,  which  authorized  the 
ple<  tronic  filing  svstem  known  as  "DART  "  The 
Internet  address  of  DART  is  http  ' 'dart.fss.or.kr. 
D.^RT  s  website  is  also  linked  to  the  website  of 
Korea  s  Financial  Supervisory  Service  ("KSS").  The 
Internet  address  of  the  KSS  is  www.fss.or  kr. 
'"  The  elec  tronic  securities  filings  of  public 
lompanies  from  Brazil,  .\rgentina   France.  Spain. 
and  Korea  are  currentlv  available  through  the 
websites  of  their  respective  5e<  unties  commissions 
onlv  in  the  home  rountrv  language.  In  Canada. 
pr'ispe<  tuses  and  other  drxuments  filed  on  SEDAR 
are  available  generallv  in  both  French  and  English. 
The  afxive  list  "f  foreign  seiiirities  commissions 
that  either  require  or  permit  their  ■fomeslic 
conifianies  In  file  their  se<  unties  diM  umenis 
electron!'  allv  is  not  ex(  lusive, 

"  For  example,  the  SED.^R  website  has  links  to 
the  websites  of  (~.anada  s  major  stock  ejjchanges  as 
well  as  to  the  websites  of  the  Cximmission.  the 
FI>..^R  svstfm.  antl  se\ nral  non-Canadian  stock 
pxi  hanges 


information  about  many  public 
rnmpanies. 

Because  of  recent  advances  in 
information  technology,  over  80%  of 
foreign  private  issuers  that  were 
Exchange  Act  reporting  companies  as  of 
December  31.  2000  already  have 
electronicallv  formatted  their  financial 
statements  and  other  material 
information  either  for  presentation  on 
their  websites  or  to  complv  with  the 
requirements  of  their  home  countr\' 
securities  commissions  '-'  These 
advanc:es  in  information  technology  also 
have  increased  the  number  of  foreign 
private  issuers  that  have  chosen  to  file 
voluntarilv  their  securities  documents 
with  the  Commission  on  EDGAR.  Of  the 
l,;no  foreign  private  issuers  that  were 
Exchange  Act  reporting  c;ompanies  as  of 
December  31.  2000."  232 
(approximately  18%)  chose  to  file  their 
securities  documents  on  EDGAR  during 
the  year  2000 

Foreign  governments  also  use  the 
Internet  to  disseminate  a  wide  range  of 
financial,  economic  and  other 
information  Financial  information  for 
foreign  governments  is  available 
electronicallv  through  the  International 
Monetary  Fund  (IMF")  website.'"  The 
IMF  wpbsiie  provides  a  list  of  foreign 
countries  and  redisseminates  in  a 
common  template  and  in  U.S  dollars 
financial  data  on  international  reserves 
and  foreign  currencv  liquidity  reported 
by  foreign  governments  For  some 
foreign  countries,  the  IMF  website  also 
provides  access  to  the  websites  of 
government  departments  that  provide 
financ  ial  information  electronically.  For 
example,  the  IMF  website  provides  links 
to  the  finance  ministries  or  central 
banks  of  Australia.  Brazil.  Canada, 
fjerrnanv.  Hong  Kong  Special 
Administrative  Region  of  the  People's 
Republic  of  China.  Israel,  japan,  Mexico, 
the  Netherlands,  and  the  United 
Kingdom 

These  technological  advances 
regarding  the  internet  and 
modernization  of  the  EDGAR  system 
should  serve  to  mitigate  the  costs 
resulting  from  mandated  EDGAR  filing 
for  foreign  issuers   For  example,  today 
a  foreign  issuer  that  seeks  to  file 
electronicallv  with  the  Commission  is 
likelv  to  be  able  to  transmit  its 
electronicallv  formatted  documents  to 


us  over  the  Internet  through  the  use  of 
an  Internet  service  provider,  thereby 
saving  long  distance 
telecommunications  transmission 
costs. '''  In  addition,  a  foreign  issuer 
wanting  filing  assistance  is  now  more 
likely  to  be  able  to  use  a  local  filing 
agent,  thanks  to  the  global  expansion  of 
financial  printers  and  consulting  firms 
that  are  knowledgeable  about  the 
Commission's  EDGAR  requirements. 

Furthermore,  many  foreign  filers 
should  today  experience  reduced 
EDGAR  start-up  costs  because  they  have 
already  achieved  a  level  of  technological 
proficiency.  These  initial  costs  include 
the  costs  associated  with  hiring  an 
information  technology  team  or  training 
existing  employees  to  be  technologically 
proficient,  hiring  a  filing  agent,  hiring 
an  Internet  service  provider,  and 
preparing  the  documents  for  electronic 
formatting.  Many  foreign  companies 
have  already  assembled  an  information 
technology  team  to  present  their 
financial  and  business  information  on 
their  websites.  These  employees  or 
agents  should  be  familiar  with  HTML, 
which  is  a  dominant  language  of  the 
Internet.  Because  EDGAR  now  accepts 
documents  formatted  in  a  version  of 
HTML  as  well  as  in  ASCII.  "•  this 
familiarity  with  HTML  should  reduce 
the  time  it  takes  for  the  information 
technology  teams  of  many  foreign 
issuers  to  learn  the  EDGAR  system. 

These  Internet  and  information 
technology  developments  demonstrate 
that  many  foreign  issuers  already 
electronically  format  their  financial  and 
other  pertinent  data  in  some  manner  for 
public  use.  As  a  result,  investors  have 
come  to  expect  electronic  access  to 
financial  and  business  information 
about  public  companies,  regardless  of 
their  country  of  origin,  and  to  financial 
information  about  foreign  governments. 
Because  of  these  developments,  we 
believe  that  the  time  is  right  to  require 
foreign  issuers  to  file  their  securities 
documents  on  EDGAR, 


<-  See  Part  III  of  this  release  for  Further 
discussion 

"  See  Foreign  Companies  Registered  and 
Reporting  With  the  U.S.  Securities  and  Exchange 
Commission  December  31.  JOOO  published  bv  the 
Office  of  International  Corporate  Finance.  Division 
of  Corporation  Finance  (available  May  2001) 
{"Reporting  Foreign  Issuers  List"),  which  is 
available  on  our  website  at  www  sec.gov/divisions/ 
corpfin/internatl/companies  shtml. 

"The  IMF  website  is  located  at  www  imf  org 


'■'  Release  No  31-7855.  text  following  n  61 
'0  For  the  first  six  vears  of  EDG.'XR's  operation, 
electronic  filers  could  only  submit  their  securities 
dcx^uments  in  A.S(ni  .\s  part  of  an  ongoing 
modernization  of  the  EDG.AR  svstem.  since  |une  28. 
1999.  electronic  filers  have  been  able  to  submit 
their  securities  documents  in  either  HTML  or 
ASCII.  See  Relea.se  No.  .i:)-7684  (May  17.  1999)  |64 
FR  278881.  .^s  part  of  the  second  stage  of  EDGAR 
modernization,  since  May  30.  2000.  EEXiAR  filers 
have  been  able  to  submit  HTML  documents  that 
include  graphic  and  image  files  and  expanded  use 
of  hvperlinks  See  Release  No  33-7855  (April  24. 
2000)  |65  FR  24788!. 
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II.  The  Proposed  Rule  Amendments 

A.  Amendments  to  Regulation  S-T 
Sections  WO  and  601 

We  propose  to  amend  Regulation  S- 
T  *"  to  require  that  foreign  private 
issuers  3"  and  foreign  governments  •''  file 
their  Securities  Act  and  Exchange  Act 
documents  with  us  on  EDGAR.'"' 
Currently,  Rules  100  and  601  of 
Regulation  S-T  are  the  provisions  that 
exclude  foreign  private  issuers  and 
foreign  governments  from  the 
Commission's  electronic  filing 
requirements.  The  proposed 
amendments  would  eliminate  the 
foreign  issuer  exception  primarilv  bv 
revising  Rules  100(a)  and  (c)"'  and 
removing  Rule  601  in  its  entirety. 

The  proposed  amendments  would 
revise  Rule  100(a)  by  removing  the 
phrase  "except  for  foreign  private 
issuers  and  foreign  governments  "  to 
state  that  Regulation  S-T  applies  to  all 
registrants  whose  filings  are  subject  to 
review  by  the  Division  of  Corporation 
Finance. **2  The  proposed  amendments 
would  eliminate  the  phrase  "foreign 
private  issuers  and  foreign 
governments"  in  Rule  100(c)  to  clarify 
that  mandated  electronic  filing  applies 
to  any  party  that  files  a  document 
jointly  with,  or  as  a  third  party  filer  with 
respect  to.  a  registrant  that  is  subject  to 
mandated  electronic  filing.'"  Since,  if 
adopted,  the  amendments  would  subject 


'"  Regulation  .S-T  is  the  general  regulation 
governing  EDtiAR  filing.  !n  addition  to  Regulatiuii 
S-T.  filers  must  submit  electronic  documents  in 
aci  ordancH  with  the  EDGAR  Filing  Manual 

'""Foreign  pnvale  issuer"  is  defined  in  Securities 
Art  Rule  405  |17CFR  230  405]  and  Exchange  Act 
Rule  3b-4  |17  CFR  240  3b-^l 

'""Foreign  government"  refers  to  anv  issuer  thai 
is  eligible  to  register  securities  under  Schedule  B  of 
the  Securities  Act.  including  political  subdivisions 
and  some  quasi-governmental  entities 

*"  Regulation  .S-T  also  requires  the  electronic, 
filing  of  an\  related  correspondence  and 
supplemental  information  pertaining  to  a  document 
that  is  the  subject  of  mandated  EDG.AR  Regulation 
.S-T  Rule  lOKaid)  !l7  CFR  232,101(a|(l  li.  These 
materials  are  not  disseminated  publiclv  but  are 
available  to  the  Commission  staff  This  requirement 
v^'ould  apply  to  foreign  issuers  upon  adoption  of  the 
proposed  amendments. 

*' 17  CFR  232  100(c). 

*■  Rule  lOOjat  currently  provides  that  the 
electronic  filing  requirements  of  Regulation  .S-T 
apply  to  "Irlegistrants  whose  filings  are  subject  to 
review  by  the  Division  of  Cxjrporation  Finance 
except  for  foreign  private  issuers  and  foreign 
govemment.s." 

■•■'  Rule  100(c)  cunrntly  provides  that  the 
electronic  filing  requirements  of  Regulation  S-T 
apply  to  "(ajny  parly  (including  natural  persons, 
foreign  private  issuers  and  foreign  governments) 
that  files  a  document  )Ointly  with,  or  as  a  third 
party  filer  with  respect  to  a  registrant  that  is  sub|e<  I 
to  mandated  electronic  filing  requirements     For 
example,  a  foreign  issuer  named  as  a  guarantor  and 
c»-registranl  on  a  registration  statement  that 
pertains  to  a  domestic  issuer  must  currentU  file  the 
registration  statement  and  related  dcx  viments  on 
EDG.AR. 


foreign  private  issuers  and  foreign 
governments  to  Regulation  S-Ts 
electronic  filing  requirements,  without 
regard  to  their  )oint  or  third  party  filing 
status,  the  reference  to  these  entities  in 
Rule  100(c)  would  no  longer  be 
necessary'.  As  a  result,  both  dnmestK 
and  foreign  entities  would  havo  to  file 
on  EDGAR  any  joint  or  third  party  filing: 
that  relates  to  a  foreign  issuer  •"' 

We  further  propose  to  rescind  Rule 
601,  which  also  currently  codifies  the 
foreign  issuer  exception  from  mandated 
EDGAR  filing  requirements  •»''  Since  the 
proposed  amendments  would  extend 
electronic  filing  requirements  to  foreign 
private  issuers  and  foreign  governments. 
regardless  of  the  type  of  transac  tion  nr 
filing  status  involved,  and  since  we 
intend  to  program  the  EDG.^R  system 
and  amend  the  EDGAR  Filer  Manual  to 
provide  an  electronic  form  type  for  anv 
foreign  form  that  currently  lacks  one.-"' 
none  of  the  Rule  601  provisions  would 
serve  any  further  purpose.  Ai.ci)rdingl\ . 
we  propose  to  eliminate  this  rule  in  Us 
entirety. 

B  Foreign  Issuer  Forms  and  Dnr\impnt<i 
Affected  by  the  Amendments 

1.  Securities  Act  Registration  Statements 
and  Exchange  Act  Registration 
Statements  and  Reports 

As  proposed,  these  amendments 
would  require  foreign  private  issuers  to 
file  electronically  their  Securities  Act 
registration  statements  on  Forms  F-1 . 
F-2,  F-3,  F-^.""  and  any  other 
appropriate  form.''"  absent  a  hardship 


"See  P>ar1  MB  3  below 

*''  Rule  bOlla)  excepts  foreign  private  issuers  and 
foreign  govrriiments  troni  the  mandated  EDGAR 
filing  rules  unless  the  foreign  issuer  is  filing  a 
document  loinlly  with,  or  with  respect  to.  a  partv 
ihal  is  the  subiect  of  mandated  electronic  filing 
RuleBOKb)  |17C:FR  232  80 l(b)|  provides  that  a 
foreign  private  issuer  or  foreign  government  mav 
choose  to  file  electronically  any  document  not 
required  to  be  filed  under  Regulation  S-T  as  long 
as  the  EDG.AR  Filer  Manual  contains  an  appropriate 
electronir  form  type   Rule  B01(cl  |17  CFR 
232  b01((  )i  provides  that  if  a  foreign  private  issuer 
engages  irvan  exchange  offer,  mer^^er  or  other 
business  combination  with  a  domestic  registrant, 
and  the  foreign  pnvate  issuer  files  a  Sec  unties  .^ct 
registration  statement  regarding  this  transac  tion.  the 
foreign  pnvate  issuer  mav  file  this  registration 
statement  in  paper  as  long  as  the  domestic 
registrant  will  not  be  suh|»>(  I  to  Exc  hange  .^ct 
reporting  requirements  following  the  transaction. 

'"•We  intend  to  provide  electronic  form  t\pes  for 
the  MFDS  forms  used  b\  qualifying  (^nadian  filers 
as  well  as  other  forms,  such  as  the  .Schedule  B 
registration  statement  used  b\  foreign  governments, 
and  reports  filed  b\  supranational  entities  under  17 
CFR  285  through  290   th,!'  c  urrentiv  lack  an 
elm  tronic  form  type 

*"  17  CFR  239  31.  239.32.  239.33  and  239.34 

*"  Foreign  persons  may  also  register  securities  on 
Forms  .S-«  iK  CFR  239  Ibbl  and  S-11  I17CFR 
239  181  as  well  as  on  other  registration  statement 
forms  normally  used  by  I  S.  issuers. 


exemption  *"  Thev  also  would  mandate 
the  filing  on  EDGAR  of  Form  F-6.^"  the 
registration  statement  pertaining  to 
depositary  shares  evidenced  by 
American  Depositary'  Receipts 
( "ADRs  ')  The  proposed  amendments 
also  would  require  foreign  private 
issuers  to  file  (in  EDGAR  their  Exchange 
Act  registration  statements  and  annual 
reports  on  Fnrm  2l>-F  ' '  They  would 
further  require  the  cloi  tronii 
submission  of  reports  on  Form  b-K.  the 
P^xchange  Act  form  used  by  foreign 
issuers  to  submit  periodic  and  current 
reports  with  the  Commission. 

Under  the  proposed  amendments, 
foreign  governments  would  have  to  file 
on  EDGAR  their  Securities  Act 
r^^gistration  stntHmints  on  Schedule  B.*^ 
Foreign  goyMrninents  would  further 
have  to  file  electronically  their 
Exchange  Act  registration  statements  on 
Form  18  and  their  annual  reports  on 
Form  18-K  '■3 

2  Multijurisdictional  Disclosure  System 

Forms 

Under  the  proposed  amendments, 
Canadian  issuers  that  choose  to  use  the 
MIDS  would  have  to  file  electronically 
their  registration  statements  on  Forms 
F-7  F-fl.  F-q  F-10,  and  F-80.  -  MIDS 
filers  would  also  have  to  file 
electronir^Uy  their  registration 
statements  and  annual  reports  on  Form 
4()-F    ""  The  proposed  amendments 
would  also  require  the  filing  on  EDGAR 
of  Forms  13E-4F.  14D-1F  and  14D- 
9F.''''  the  tender  offer  forms  under  the 
MIDS. 

3  Schedules  13D  and  13G  and  Tender 
Offer  Schedules 

The  proposed  amendments  would 
further  mandate  the  filing  on  EDGAR  of 


*»See  the  discussion  in  Part  II. B  8  below  on  the 
limited  availability  of  hardship  exemptions  under 
Regulation  S-T. 

*"  Because  Regulation  S-T  Rule  101|c)(15)  |17 
CFR  232  10](c)|15)j  currently  lisU  Form  F-6  as  a 
form  to  be  filed  in  paper  only,  the  proposed 
amendments  would  remove  this  provision  and 
renumber  the  remaining  provisions  in  Rule  lOlIc) 
accordingly. 

*'  We  also  propose  a  minor  modification  to  Form 
20-F  The  second  paragraph  of  General  Instruction 
D  of  Form  20-F  Instrutrts  registrants  on  how  to  file 
the  Form  20-F  on  paper  It  further  states  that  while 
we  do  not  require  foreign  pnvate  issuers  to  file 
registration  statements  and  reports  electronically, 
we  encourage  them  to  do  so  We  propose  to  remove 
this  instruction 

"  15  use  77a  et  seq  .  Schedule  B. 

»i  17  CFR  249  218  and  249  318. 

**  We  are  also  proposing  some  minor 
modifications  to  these  MIDS  forms  to  clarify  that  all 
of  a  registration  statement  submitted  under  cover  of 
one  of  these  forms  must  be  in  the  English  language. 
See  Part  II  C. 3  below. 

"17CFR249  240f 

«■  17  CFR  240.13e-102.  240  14d-102.  and 
240.14d-103 
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third  party  forms,  whether  filed  bv  a 
domestic  or  foreign  companv.  that 
pertain  to  a  foreign  private  issuer,  since 
a  third  partv  filer  would  no  longer  be 
able  to  claim  an  EDGAR  exemption 
based  on  the  underlying  EDGAR 
exemption  for  foreign  private  issuers. 
Thus,  a  domestic  or  foreign  person 
would  have  to  file  on  EDGAR  its 
Schedule  13D  "  or  13G  ""  that  pertains 
to  the  securities  of  a  foreign  private 
issuer.  Similarly,  a  domestic  as  well  as 
a  foreign  bidder  would  have  to  file  its 
Schedule  TO  '"  with  respect  to  a  tender 
offer  for  -•■curities  of  a  foreign  private 
issuer  A  foreign  private  issuer  that  is 
subject  to  a  tender  offer  by  a  domestic 
or  foreign  companv  would  have  to  file 
its  Schedule  14D-9'"  on  EDGAR 

4,  Form  CB 

The  proposed  amendments  would 
require  under  certain  circumstances  the 
electronic  filing  of  one  exemptive 
form— Form  CB  "'  Both  foreign  and 
domestic  persons  must  file  Form  CB 
when  engaging  in  specified  rights 
offerings,  exchange  offers  or  busines-; 
combinations  with  respect  to  a  foreign 
private  issuer,"-  We  propose  to  require 
the  filing  of  Form  CB  on  EDGAR  in  two 
instances,'''  First,  if  the  foreign  or 
domestic  company  filing  the  form  is  an 
Exchange  Act  reporting  companv,  and 
thus  alreadv  a  mandated  EDG.^R  filer,  it 
must  file  Form  CB  on  EDGAR  In  this 
instance,  because  the  bidder  or  acquiror 
is  alreadv  familiar  with  EDG.\R 
requirements,  requiring  it  to  file  its 
Form  CB  on  EDGAR  should  not  pose  an 
undue  burden 

Second,  we  propose  to  require  thf 
filing  of  Form  CB  on  EDGAR  if  the 
foreign  company  that  is  the  subject  of  a 
transaction  covered  bv  a  Form  CB  is  an 
Exchange  .Act  reporting  companv  even  if 
the  acquiror  is  not.  In  this  instance,  the 
subject  foreign  company  will  be  a 
mandated  EDGAR  filer  Investors  will 
therefore  expect  to  have  electronic 
access  to  all  filings  about  the  reporting 
foreign  company,  including  a  Form  CB 
for  which  it  is  the  sub)e(t  companv 


»"17r.FR  240.13d-101, 

*"17t:FR;:40  13d-102. 

«17C;FR  240,14ii-10O.  I 

«'I7(;FR  240  Hd-lOl 

»'  Similar  to  our  treatment  of  Form  »v-K  reports 
(see  Form  6-K  Oneral  Instruction  B).  our  rules 
(  urrenllv  In-at  information  and  documents 
furnished  under  Form  CB  as  not  ■filed  "  with  the 
Commission  or  olherivise  subject  to  the  liabilities 
of  Exchange  Act  .Section  18  |15  I'.S.C.  78rj,  See 
Form  CB  (.eneral  Instructions  !(B).  The  proposed 
amendments  would  not  alter  this  treatment 

o-'See  Se<  unties  .VI  Rules  801(a)(4l  and  802(a)(3) 
|17  CFR  2.)0  801(a)(4)  and  230  802(a)(3)|  and 
Exchange  Act  Rules  13e-4(h)(8)(iii).  14d-I(c)(3)(iii). 
and  I4e-2(dl  |I7  CFR  240.13^^-4(h)(8)(iii),  240.14d- 
l(c)(3)(iiil.  and240  14j-2(d)|. 

61  Proposed  Rule  lOKaKvi). 


This  public  interest  warrants  requiring 
the  filing  of  a  Form  CB  on  EDGAR.  Of 
course,  the  proposed  amendment  would 
permit  the  voluntary  electronic  filing  of 
Form  CB  even  when  not  required. •'■'  A 
companv  that  elpr:tronically  files  a  Form 
C;B  would  have  to  file  on  EDGAR  the 
home  jurisdiction  documents  that  are 
attached  to  the  Form  CB  as  well.*'"' 

We  also  propose  to  amend  the  cover 
page  of  Form  CB  to  require  a  filer  to 
indicate  whether  it  is  filing  the  Form  CB 
in  paper  as  permitted  by  the  proposed 
rule.  This  would  facilitate  the  proper 
processing  of  Form  C^B  bv  Commission 
staff 

In  some  instances  the  company  that  is 
the  subject  of  a  Form  CB  transaction 
undertakes  to  hirnish  the  Form  CB  along 
with  all  required  honu>  (.ountry 
materials  instead  of  the  bidder  or 
offeror.  In  those  instances,  under  our 
proposed  amendment,  if  the  bidder  or 
offeror  was  an  Exchange  Act  reporting 
companv.  the  subject  company  would 
still  have  to  file  the  Form  CB  and  all 
required  materials  on  EDGAR  even 
though  it  was  a  non-reporting  company. 
Similarlv.  if  the  bidder  or  offeror  was  a 
ncm-Exchange  Act  reporting  company, 
and  the  subject  company  was  an 
Exchange  .Act  rfjiorting  companv.  the 
proposed  amendment  would  mandate 
the  filing  of  the  Form  CB  on  EDGAR 
whether  filed  bv  the  bidder/offeror  or 
subject  compans' 

There  also  mav  occur  instances 
involving  competing  bidders  for  the 
securities  of  a  non-reporting  subject 
( (impanv  when  one  bidder  is  an 
Hxi  hange  Act  reporting  company  and 
the  other  is  a  non-reporting  company. 
Under  the  proposed  amendment,  if  each 
bidder  files  a  Form  CB.  the  Exchange 
At  t  reporting  c  ompan\  would  have  to 
file  its  Form  C:B  on  EDCiAR  while  the 
non-reporting  company  could  file  its 
Form  CB  on  paper. 

5.  Forms  F-X  and  F-N 

We  also  propose  to  require  that 
foreign  private  issuers  file  electronically 
two  auxiliarv  forms.  Forms  F-X  and  F- 
N.  Form  F-,X  is  the  form  for  designating 
a  U.S.  agent  for  service  of  process  that 
is  required  for  a  MIDS  filer  and 
specified  other  foreign  filers. •''  Form  F- 


••<  Proposed  Rule  101(b)(7),  A  non-reporting 
company  could  continue  to  file  a  Form  CB  in  paper 
when  the  subject  company  to  which  the  Form  CB 
relates  is  not  a  reporting  company. 

"  An  electronic  filer  would  have  to  comply  u  ith 
Regulation  S-T  Rule  306.  which  governs  the 
treatment  of  foreign  language  documents  in  the 
EIX;AR  system.  See  Part  II.C  below  for  a  discussion 
of  proposed  amendments  to  Rule  306. 

"*  In  addition  to  a  MIDS  filer,  the  following 
persons  must  file  a  Form  F-X:  a  non-C  S  persf)n 
filing  tender  offer  docments  on  Schedule  I  :iE-4F. 
14D-1F.  or  14D-9F;  a  foreign  trustee  regarding 


N  is  the  form  for  designating  a  U.S. 
agent  for  service  of  process  by  foreign 
banks  and  foreign  insurance  companies 
when  they  file  registration  statements 
under  the  Securities  Act.*^" 

There  are  two  exceptions  to  the 
electronic  filing  requirement  proposed 
for  Form  F-X.""  The  first  pertains  to 
those  foreign  issuers  that  must  file  Form 
F-X  because  they  are  Form  CB  filers. 
Since  the  proposed  amendments  only 
require  the  filing  of  Form  CBs  on 
EDGAR  when  the  filer  or  the  company 
that  is  the  subject  of  a  Form  CB 
transaction  is  an  Exchange  Act  reporting 
company,  w^e  propose  the  same 
approach  for  the  Form  F-X  required  to 
be  filed  by  a  foreign  company  along 
with  a  Form  CB.  The  proposed 
amendm.ents  permit,  but  do  not  require, 
the  filing  of  Form  F-X  on  EDGAR  if 
neither  the  filer  nor  the  Form  CB  subject 
company  is  an  Exchange  Act  reporting 
company.*''' 

The  second  Form  F-X  exception 
pertains  to  the  requirement  that  a 
Canadian  issuer  submit  a  Form  F-X 
when  qualif\ing  an  offering  statement 
pursuant  to  the  provisions  of  Regulation 
A.""  Because  Regulation  S-T  currently 
requires  the  submission  of  Regulation  A 
filings  in  paper  only,  the  proposed 
amendments  would  permit  a  Canadian 
Regulation  A  filer  to  submit  the  required 
Form  F-X  in  paper."' 

As  with  Form  CB.  we  would  amend 
Form  F-X  to  require  the  filer  to  indicate 
whether  it  is  filing  the  Form  F-X  in 
paper  as  permitted  by  the  proposed  rule. 
This  would  facilitate  the  proper 
processing  of  the  Form  F-X  by 
Commission  staff. 

6  Exhibits 

The  proposed  amendments  would 
afford  to  foreign  filers  the  same 
treatment  given  to  domestic  filers 
regarding  exhibits  under  Rule  102  of 

securities  registered  on  .i  MIDS  .Set  unties  .\i  t 
registratiiiii  st.itemeni:  h  (Kiniididii  issuer  flliiia  .in 
"ffering  statement  under  Ke^ul.ilnin  .\\\7  CFR 
230,2nl-2:K1,2e  il  (ir  .i  Form  SB-2  registnition  lI7 
CFR  2.1"), U)|:  and  ,i  tnreian  issu.T  or  nther  non-l'.S. 
person  filing  Form  CB  ui  i  iuiiie(  tiou  with  «  tender 
offer,  nshts.  offering  or  business  i  oinliination,  .See 
17  CFR  2:i'1  42(dJ,  (el,  (f).  .ind  (gj  In  .iddilion.  under 
the  Tnist  Indenture  .■Xi  t.  specified  Canadian  trust 
I  onipanies  acting  as  trustees  under  an  indenture 
(]ualified  or  to  Im-  qualifed  under  the  Trust 
Indenture  .Act  must  tile  a  form  K-X  with  the 
Ouninission.  Trust  Indenture  .Ait  Rule  2HI1  1().\- 
5(1.)  117  tTR  2h0.10a-5(b)| 

•",SL-<airities  Ad  Rule  4HM  |17C:FR  2,l(t,48')i 
requires  the  filing  of  I-orni  F-N, 

'•'Proposed  Rule  inil,i||\  iil  ,uul  inilbllHIold 
Kegul.ition  S-T 

'  'The  same  reasons  that  suppiprt  requiring  the 
filing  of  Form  CB  on  E[)(..AR  in  these  instani  es  also 
support  requiring  the  filing  ot  the  ai  companv  ing  • 
Form  F-X  in  these  instani  es 

'"17  CFR  234  42(0  and  17CKK  2,10  2t)3(a). 

■'Proposed  Rule  101(a)(\  in)  of  Regulation  ,S-T, 
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Regulation  S-T.^^.  We  currently  do  not 
require  a  domestic  filer  to  file 
electronically  an  exhibit  previously 
filed  in  paper  that  is  being  incorporated 
by  reference  into  the  electronically  filed 
document.  As  under  the  current  rules,  a 
foreign  filer  could  voluntarily  refile  the 
exhibit  on  EDGAR. ^'  Upon  amending  its 
articles  of  incorporation  or  bylaws,  a 
foreign  filer  would  have  to  restate  these 
documents  in  electronic  format. "■' 

The  proposed  amendments  would 
permit,  but  not  require,  a  foreign  issuer 
to  submit  electronically  its  annual 
report  to  security  holders  on  a  Form  6- 
K."""  This  comports  with  our  current 
treatment  of  "glossy"  annual  reports 
furnished  by  domestic  companies  for 
the  information  of  the  Commission 
pursuant  to  Exchange  Act  Rule  14a- 
3(c)"''  or  14c-3(b)"'  or  the  requirements 
of  Form  10-K  or  10-KSB  "«  under 
Exchange  Act  Section  15(d). '«  A  foreign 
issuer  would  be  able  to  submit  in  paper 
both  its  Form  6-K  and  its  annual  report 
to  security  holders  attached  as  an 
exhibit  as  long  as  the  sole  purpose  of  the 
Form  6-K  was  to  provide  a  copy  of  this 
report.  If  the  Form  6-K  reported  other 
information  in  addition  to  attaching  the 
annual  report  to  security  holders,  the 
foreign  issuer  would  have  to  submit  the 
Form  6-K  on  EDGAR  together  with  all 
exhibits,  including  the  annual  report  to 
security  holders  exhibit. 

We  would  amend  the  cover  page  of 
Form  6-K  to  require  the  foreign  issuer 
to  indicate  that  it  is  submitting  the  Form 
6-K  in  paper  solely  to  provide  an 
attached  copy  of  its  annual  report  to 
security  holders  as  permitted  by 
proposed  Regulation  S-T  Rule '101(b)(1). 
This  proposed  amendment  would 
facilitate  the  proper  processing  of  the 
form  by  Commission  staff.  We  would 
also  add  an  instruction  to  Form  6-K 
regarding  the  limited  circumstances  that 
would  permit  the  filing  of  the  Form  6- 
K  in  paper. "o 

Finally,  we  propose  to  amend  Rule 
303(b)«'"of  Regulation  S-T  to  provide 
that  if  a  foreign  issuer  incorporates  by 


"M7CFR232  102 

■ 'Rule  102|a)  of  the  Regulations  S-T  il7  CFR 
232  102(a)| 

'■•This  IS  consistent  with  the  treatment  of 
domestic  issuers  Regulation  S-T  Rule  102(Li  (17 
C:FR232  102(c)| 

"'  Proposed  amendment  to  Regulations  .S-T  Rule 
101(b)(l||17CFR232  lOllbldll  The  proposed 
amendment  also  applies  to  M[DS  filers 

'«  17  CFR  240  14a-3(cl 

"17CFR240  14c-3(b) 

""17  CFR  249.310  and  310  b 

""  15  I'.S  C.  78o  See.  example.  Form  10-K.  the 
section  following    Signatures"  entitled 
"Supplemental  Information  to  be  Furnished  with 
Reports  Pursuant  to  .Section  15(dl  of  the  Act  •    •    • 

'"See  proposed  General  Instruction  D  to  the  Form 

6-k; 

"'  17  CFR  232.303(b). 


reference  into  any  electronic  filing  anv 
portion  of  an  annual  or  other  report  to 
security  holders,  it  must  file  the  portirm 
of  the  annual  or  other  report  to  security 
holders  in  electronic  format  as  an 
exhibit  to  the  filing  Again,  this 
comports  with  the  treatment  afforded  to 
domestic  companies."^ 

7.  Tru.st  Indenture  Art  Forms 

Regulation  S-T  currently  requires  the 
filing  on  EDGAR  of  statements  and 
applications  regarding  trustee  eligibility 
and  indenture  qualification  *" '  under  the 
Trust  Indenture  Act  "■•  The  proposed 
amendments  would  require  the  filing  rm 
EDGAR  of 

•  Forms  T-1  and  T-2  "'  statements  of 
trustee  eligibility  if  submitted  in 
connection  with  an  indenture  for  which 
a  foreign  issuer  is  the  obligor 

•  Form  T-3  "'•  to  qualify  an  indenture 
covering  a  foreign  issuer's  set  unties 
sold  in  offerings  that  are  exempt  from 
registration  under  the  Securities  Act;"^ 
and 

•  Form  T-fi""  used  by  foreign 
corporations  and  other  foreign  business 
entities  to  obtain  authorization  to  act  as 
a  sole  trustee  under  an  indenture 
qualified  or  to  be  qualified  under  the 
Trust  Indenture  Art 

8.  Hardship  Exemptions 

The  proposed  amendments  do  not 
alter  the  provisions  governing  the 
availability  of  hardship  exemptions 
under  Regulation  S-T  A  foreign  issuer 
that  meets  the  requirements  of  Section 
201  or  202  of  Regulaticm  .S-T"'*  may 
obtain  a  temporary  or  continuing 
hardship  exemption  from  the  EDGAR 
filing  requirements.**"  As  is  the  case 


"■^  See  the  i  urrent  version  of  Regulation  S-T  Rule 
303(bl  and  Note  2  ofCeneral  Instruction  G  to  the 
Form  10-K  .innual  report 

"'  Regulation  S-T  Rule  101(a)(l)(ii)  (17  CFR 

232  lOllaKDInll 

"*  15  US  C  77aaa  et  seq  In  contrast.  Regulation 
.S-T  Rule  lOKcKS)  |17  CFR  232.101(cll511  currently 
requires  ihe  filing  on  paper  of  of  applications  for 
exemptive  relief  pursuant  to  section  304  and  310  of 
the  Tnisl  indenture  At.l  |15  I'  S  C,  77ddd  abd  77jj|, 
respp<  livelvl  This,  provision  applies  to  both 
domestic  and  foreign  filers  and  would  remain  the 
same  under  our  proposed  amendments. 

"■•  irCFR  269  1  and  269.2 

"••17  CFR  269  3 

"■Rulea-1  |17CFR260  7a-ll  under  Trust 
Indenture  Act  .Section  307(a)  |15  b'.S.C  77gggl 
authorizes  the  u.se  of  Form  T-3. 

•'  1  7  CFR  269  9 

""  r  CFR  232  201  or  232  202.  An  EDGAR  filer 
may  obtain  a  lemporarv  hardship  exemption  if  it 
experience  unanticipated  tt"  hnical  diffii  ulties  that 
prevent  thetiinelv  preparation  and  submission  of  an 
flectronK  filing  See  17  CFR  232  201  (a|   An  EDGAR 
filer  ma\  appK  for  a  contiiuiing  hardship 
exemption  if  it  (.annol  file  all  of  part  of  dilinn 
without  undue  or  expense   See  I'CFK  212  2(lJi<il 

'*'  A  filer  obtains  a  temporarv  hardship  i'xem[ition 
by  filing  a  properly  lej^ended  pajier  i  op\  o(  the 
filing  under  cover  of  Form  TH  pursuant  to 


with  domestic  filers  ue  cxp.-i  t  tn  ^rant 
hardshij)  exemptions  for  !(iroii;ii  ;vv:.rr- 
infrequenth    '    M(iri'''\'r    .r  is  the  case 
with  domestii   filers,  ,^ai  iihiig  desk  will 
not  accept  in  paper  format  any  filing 
submitted  by  a  foreign  issuer  that  must 
be  filed  electronically  pursuant  to 
Regulation  S-T  items  100  and  101 
unless  the  filing  satisfies  the 
requirements  for  a  temporary  or 
c  ontinuing  hardship  exemption  under 
Regulation  .S-T."^ 

9.  Comment  Solicited 

We  solicit  comment  on  the  scope  of 
the  proposed  amendments.  Here  and 
throughout  the  release,  when  we  solict 
I  omment.  yve  are  interested  in  hearing 
from  all  interested  parties,  including 
members  of  the  investing  public,  filers 
and  members  of  the  financial 
(  ommunity.  We  are  further  interested  in 
learning  from  all  parties  what  aspects  of 
the  rule  proposals  they  deem  essential, 
what  aspects  they  believe  are  preferred 
but  not  essential,  and  what  aspects  they 
believe  should  be  modified. 

Should  we  include  both  foreign 
private  issuers  and  foreign  governments 
in  the  mandated  EDGAR  regime,  as 
proposed '  (Jr  should  we  continue  to 
allow  foreign  governments  lu  file  their 
Schedule  B  registration  statements  and 
Exchange  Act  documents  in  paper?  If 
we  extend  the  electronic  filing 
requirements  to  both  foreign  private 
issuers  and  foreign  governments,  are 
there  some  foreign  issuer  forms  or 
documents  that  in  whole  or  in  part 
should  be  exempt  from  these 
requirements'" 

Should  y\e  require,  rather  than  permit 
as  proposed,  the  submission  on  Et)GAR 
of  a  Form  h-K  used  solely  to  provide  a 
foreign  issuer  s  annual  report  to  security 
holders'  When  a  foreign  issuer  uses  a 
Form  6-K  to  provide  its  annual  report 
to  security  holders  as  well  as  to  disclose 
additional  information,  should  we 
permit  the  foreign  issuer  to  submit  its 
annual  report  exhibit  in  paper  rather 
than  require  it  to  submit  this  exhibit 


Regulation  S-T  Rule  201.  In  contrast  to  this  self- 
executing  process,  a  filer  can  only  obtained 
exemption  by  submitting  a  written  application 
pursuant  to  Regulation  S-T  Rule  202.  upon  which 
the  Commission  staff  must  then  act  pursuant  to 
delegated  aulhohtry 

"  In  addition  to  pursuing  a  hardship  exemption. 
a  filer  that  has  in  good  faith  attempted  to  submnit 
a  filing  in  a  timely  manner  but  has  experienced  a 
delay  due  to  technical  conditions  beyond  its  control 
request  a  filing  date  adjustment  pursuant  to 
Regulation  S-T  Rule  13(b)  |17  CFR  232  13(b)j 
"Rule  14  of  Regulation  S-TI17CFR  232  14] 
*'  See,  for  example.  Part  C  below  for  a  discussion 
of  and  comment  solicited  about  our  current  and 
proposed  treatment  of  a  foreign  govemmenfi 
annual  budget  exhibit  to  Forms  IB  and  IB-K. 
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electronicalJy,  as  proposed'"''  Are  there 
other  exhibits  to  or  parts  of  a  Form  6- 
K  or  other  document  filed  by  a  foreign 
issuer  that  we  should  permit,  but  not 
require,  to  be  submitted  electronically.'' 
For  example,  many  foreign  companies 
submit  under  cover  of  Form  6— K  heavily 
formatted,  statutory  reports  to  their 
home  country  securities  regulators.  The 
proposed  amendments  would  require 
the  submission  of  these  statutory  reports 
in  electronic  format.  We  understand  that 
many  foreign  companies  are  already 
preparing  these  statutory  reports 
electronically.  How  widespread  is  this 
practice'  Should  we  permit,  but  not 
require,  the  electronic  submission  of 
these  statutory  reports?  Are  investors 
interested  in  gaining  electronic  access  to 
exhibits  attached  to  a  Form  6-K'' 

Should  we  include  all  Form  F-6s  in 
the  mandated  EDGAR  system,  as 
proposed?  For  example,  should  we 
require  the  electronic  filing  of  a  Form  F- 
6  even  when  the  foreign  private  issuer 
whose  securities  underlie  the  ADRs  that 
are  the  subject  of  the  Form  F-6  is  not 
an  Exchange  Act  reporting  company  and 
has  only  filed  paper  documents  with  the 
Commission  pursuant  to  the  Exchange 
Act  Rule  12g3-2fb)  exemption?  "^ 

Should  we  require  the  electronic 
filing  of  all  of  the  M[DS  forms,  as 
proposed?  Are  there  parts  of  or  exhibits 
to  any  of  the  MJDS  forms  that  we  should 
treat  as  permitted  but  not  required  items 
to  be  filed  on  EDGAR'  If  the  applicable 
Canadian  securities  administrator  has 
permitted  the  filing  in  paper  of  an 
exhibit  in  Canada,  should  we  also 
permit  the  filing  of  this  exhibit  in  paper 
if  submitted  as  part  of  a  MJDS  filing' 

Instead  of  permitting  some  Form  CBs 
to  be  filed  in  paper,  as  proposed,  are 
there  compelling  reasons  to  require  the 
electronic  filing  of  all  Form  CBs.  even 
those  that  are  filed  by  non-Exchange  Act 
reporting  companies  regarding 
transactions  with  other  non-Exchange 
Act  reporting  companies?  What  are  the 
costs  and  burdens  that  a  non-Exchange 
Act  reporting  company  would  incur  if 
we  required  it  to  file  a  Form  CB  on 
EDGAR?  Are  there  any  Form  CB 
transactions  where  the  costs  ui  filing 
electronically  would  not  be  justified? 
Should  we  require,  as  proposed,  the 
filing  on  EDGAR  of  a  Form  CB  that 
pertains  to  a  transaction  with  a  foreign 


private  issuer  that  is  an  Exchange  Act 
reporting  company  even  when  the  filer 
is  a  non-Exchange  Act  reporting 
company?  In  a  competitive  bidding 
situation  for  the  securities  of  a  non- 
Exchange  Art  reporting  company, 
should  we  require  a  bidder  that  is  an 
Exchange  .Act  reporting  company  to  file 
the  Form  CB  on  EDGAR,  as  proposed, 
even  though  a  non-reporting  bidder 
could  file  its  Form  CB  on  paper?  Would 
any  of  the  above  proposed  requirements 
discourage  the  use  of  the  Form  CB  and 
the  extension  of  offers  to  U.S.  persons 
pursuant  to  the  exemptive  Securities 
Act  and  tender  offer  rules? 

Should  we  require  the  filing  on 
EDGAR  of  all  Trust  Indenture  Act  forms 
submitted  in  connection  with  an 
indenture  under  which  a  foreign  private 
issuer  is  an  obligor?  For  example, 
should  we  make  an  exception  for  filers 
of  Form  T-  5  that  pertain  to  debt 
securities  not  required  to  be  registered 
under  the  .Securities  Act  if  the  foreign 
issuer  is  not  an  Exchange  Act  reporting 
company?^* 

C  Electronic  Filing  Hours 

EDGAR  filers  that  submit  their 
documents  to  the  Commission  by  direct 
transmission,  either  through  the  Internet 
or  by  dial-up  modem,  can  take 
advantage  of  longer  filing  hours  than 
those  provided  for  paper  filers  or  issuers 
filing  by  magnetic  cartridge.  The 
Commission  accepts  EDGAR  filings  by 
direct  transmission  from  8  a.m.  until  10 
p.m.  Elastern  Standard  Time  or  Eastern 
Daylight  Saving  Time,  whichever  is  in 
effect,  every  day  except  for  Saturdays, 
Sundays  and  federal  holidays.^"  In 
contrast,  paper  and  magnetic  cartridge 
filings  must  be  submitted  by  5:30  p.m.^^ 
Most  EDGAR  filings  submitted  by  direct 
transmission  after  5:30  p.m.  receive  the 
next  dav"s  date  as  the  official  date  of 
filing.'*'^' 

We  are  not  currently  proposiug  to 
change  the  Commission's  filing  hours 
for  electronic  filings  made  by  direct 
transmission.  Foreign  issuers  currently 
filing  electronically  generally  do  not 
appear  to  have  difficulty  making  filings 
in  a  timely  fashion.  In  many  cases,  they 
use  filing  agents  based  in  the  United 
States  to  submit  their  filings. 


■•^If  so.  wp  wnilii  hdVH  to  .imend  Form  SE  (17 
C:FR  234  M    249  444.  2=i9  hOJ    IM  K  rfiid  274  403). 
the  form  uspil  b\  elp<:tn)nK  filprv  to  .submit  in  paper 
(Jorumenis  sp«.ifie<i  in  KuIp  31 1  <if  Reuulalion  S^ 
T.  to  pru\ir|p  for  its  use  sppcificallv  for  this 
purp<isp 

''''  17  CFK  240  12«3-2(b)  As  pxplained  below. 
b<jlh  rurrenllv  and  under  the  proposed  rule 
amen<lmpnts.  .)  foreign  private  issuer  may  submit 
only  on  paper  an  applic  ation  and  supporting 
materials  pursuant  lo  E.xt-hange  Act  Rule  12g'3-2(b). 


'» .See  Trust  Indenture  Act  Section  307(a)  and 
Trust  Indenture  Act  Rule  7a-l. 

"'Regulation  S-T  Rule  12(c)  117  CFR  232.12(c)|. 

«'RegulalionS-TRule  12(b)  |]7  CFR  232  12(bl|. 

■"Regulation  S-T  Rule  13(al(2l  |17CFR 
232.13(a)(2)|  The  one  exception  pp.-tains  tu  fdmss 
made  pursuant  to  Securities  .Act  Rule  462(b)  |17 
C:FR  230.462(b)l.  which  automatit  allv  become 
effective  upon  filing  II  made  Ix-tween  5:30  p.m.  and 
10  p.m..  these  Rule  4b2|b)  filings  are  deemed  filed 
on  the  same  business  day.  See  Regulation  S-T  Rule 
13(aK3)ll7CFR232.13(a)(3)i. 


Nevertheless,  we  request  comment  on 
whether  the  current  EDGAR  filing  hours 
could  prove  to  be  an  undue  burden  on 
foreign  companies,  some  of  whose 
business  hours  overlap  minimally,  or  do 
not  overlap  at  all,  with  the  EDGAR  filing 
hours.  We  invite  comment  on  the  extent 
to  which  extending  the  EDGAR  filing 
hours,  if  it  proved  feasible,  would  assist 
foreign  or  domestic  filers  in  different 
time  zones  in  complying  with  their 
electronic  filing  obligations.  We  also 
request  data  to  quantify  both  the  burden 
imposed  by  the  current  EDGAR  filing 
hours  and  the  value  of  extending  these 
hours  for  foreign  and  domestic  issuers 
operating  in  different  time  zones. 

D.  Treatment  of  Foreign  Language 
Documents 

Under  our  current  rules,  with  one 
significant  difference,  both  EDGAR  and 
paper  filers  must  file  their  Securities 
Act  and  Exchange  Act  registration 
statements  and  Exchange  Act  reports  in 
the  English  language."^  This 
substantially  similar  treatment  ensures 
that  investors  in  the  United  States,  as 
well  as  Commission  staff  and  members 
of  the  U.S,  financial  community,  will  be 
able  to  understand  the  securities 
documents  of  any  issuer  that  offers  to 
sell  registered  secxirities  in  or  otherwise 
seeks  to  avail  itself  of  the  U,S.  capital 
markets. 

The  one  significant  difference 
between  the  EDGAR  and  paper  filing 
rules  regarding  the  use  of  foreign 
language  documents  is  that  Regulation 
S-T  Rule  306  forbids  the  filing  on 
EDGAR  of  any  foreign  language 
document  without  exception.  In 
contrast,  the  corresponding  paper  filing 
rules  permit  the  filing  of  a  foreign 
language  docxunent  as  an  exhibit  to  or 
other  part  of  a  registration  statement  or 
report  as  long  as  the  foreign  language 
document  is  accompanied  by  a 
"summary,  version  or  translation  in  the 
English  language."  For  the  reasons 
discussed  below,  we  propose  to  amend 
the  paper  filing  rules  to  conform  to 
Regulation  S-T  Rule  306.  We  also 
propose  minor  modifications  to  Rule 
306, 

1.  Treatment  Under  Rule  306,  the 
Electronic  Filing  Rule 

Regulation  S-T  Rule  306  broadly 
prohibits  the  filing  of  foreign  language 
documents  in  electronic  format.  Thus, 
under  Rule  306,  the  body  of  a 
registration  statement,  prospectus, 
schedule  or  report  as  well  as  exhibits  or 
other  documents  filed  with  the 


'""See  Regulation  S-T  Rule  306.  Securities  Act 
Rule  403(c)  (17  CFR  230.4O3(c)|  and  Exchange  Act 
Rule  12b-12(d)  (17  CFR  240.12b-12(d)l. 
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registration  statement,  prospectus, 
schedule  or  report  must  all  be  in  the 
English  language.  If  a  required 
document  is  in  a  foreign  language,  a 
company  or  other  party  must  file 
instead  on  EDGAR  a  fair  and  accurate 
English  translation  of  the  foreign 
language  document. '"i  Filers  must  also 
include  in  each  English  language 
translation  a  written  representation 
signed  by  a  designated  officer  that  the 
English  version  document  is  a  fair  and 
accurate  representation  of  the  foreign 
language  document. 

The  proposed  amendments  would  not 
substantively  alter  our  current  treatment 
of  foreign  language  documents  under 
Rule  306.  Its  English  translation 
requirement  ensures  that  most  investors 
and  other  interested  parties  in  the  U.S. 
market  will  be  able  to  read  all  material 
information  about  a  filing  foreign  issuer. 
Since  investor  understanding  is  a 
prerequisite  to  the  development  of  a 
market  for  a  foreign  issuer's  securities  in 
the  United  States,  a  foreign  issuer 
benefits  by  translating  into  English  all  of 
its  securities  documents,  including 
exhibits,  filed  with  the  Commission. 
Our  treatment  of  foreign  language 
documents  also  reflects  the  practical 
limitations  of  the  EDGAR  software, 
which  currently  only  recognizes  a 
limited  number  of  foreign  language 
symbols  and  characters. '"- 

We  propose,  however,  to  make  minor 
revisions  to  Rule  306.  for  example,  to 
clarify  that  all  electronic  submissions  "" 
as  well  as  filings  must  be  in  the  English 
language.  This  proposed  language 
reflects  the  fact  that,  under  our  current 
rules,  some  forms,  such  as  Form  6-K 
and  Form  CB.  are  not  deemed  filed  with 
the  Commission  for  the  purpose  of 
Exchange  Act  Section  18.  A  party  must 
nevertheless  electronically  submit  these 
forms  and  accompanying  documents  in 
the  English  language. 

The  proposed  amendments  would 
also  correct  a  discrepancy  between 
current  Rule  306  and  Form  18-K's 
annual  budget  exhibit  requirement 
imposed  on  foreign  governments.  Form 
18-K  instructs  a  foreign  government  to 
provide  a  copy  of  its  latest  annual 


■•"'Rule  30f)(a)  |17(:FR2:i2  306(a)l 
'"■  For  this  rea.son,  Rule  306(b)  |17  CFR 
232  306(b)|  requires  an  electronir  filer  In  express 
foreign  currency  denominations  in  words  or  letters 
rather  than  representative  symbols  unless  the 
electronic  filing  is  in  HTML.  In  that  case,  the 
EDCIAR  filing  may  include  any  representative 
foreign  currency  symbol  specified  in  the  EDG.AR 
Filer  Manual  The  proposed  amendments  would 
leave  this  provision  intact 

'03  Regulation  .S-T  Rule  11  (17  CFR  232  11) 
defines  "electronic  submission"  as  anv  document, 
such  as  a  filing  or  correspondence,  or  series  of 
documents  transmitted  or  delivered  to  the 
Commission  in  electronic  format 


budget  while  explicitly  informing  the 
filer  that  it  need  not  provide  a 
corresponding  English  translation  '"^ 
Thus,  when  filing  Form  18-k  in  paper, 
a  foreign  government  mav  satisfy  this 
instruction  by  providing  a  copy  of  the 
foreign  language  version  of  its  latest 
annual  budget.  In  contrast,  if  filing  Form 
18-K  electronically,  under  the  current 
version  of  Rule  306,  a  foreign 
government  cannot  file  in  electronic 
format  the  foreign  language  version  of 
its  latest  annual  budget  Yet,  as  an 
electronic  filer,  it  also  cannot  submit  a 
copy  of  the  foreign  language  version  in 
paper  because  Form  SE,  which  is  the 
form  used  by  electronic  filers  to  submit 
a  document  in  paper,  does  not  currentlv 
allow  for  this  use,'"'  Rule  30b  provides 
instead  that  if  no  English  translation  of 
the  budget  is  available,  it  need  not  he 
filed  at  all.""' 

Consequently,  under  the  c  urrent 
rules,  a  foreign  government  that  has  not 
prepared  an  English  translation  of  its 
latest  annual  budget  need  not  submit  its 
annual  budget  as  an  exhibit  on  ED(iAR, 
and  cannot  submit  it  in  paper,  despite 
the  requirements  of  Form  18-K  In  order 
to  correct  this  anomaly,  we  propose  to 
amend  Rule  306  to  require  a  foreign 
government  or  political  subdivision  to 
file  its  latest  annual  budget  in  a  foreign 
language  in  paper  under  cover  of  Form 
SE  if  no  English  translation  is 
available.'""  We  further  propose  to 
amend  Rule  311  to  allow  the  use  of 
Form  SE  specifically  for  this  purpose  '"" 

2.  Elimination  of  the  Summarv  Option 
Under  Rules  403(c)  and  12b-12(d).  the 
Rules  for  Paper  Filings  Submitted  Under 
a  Hardship  Exemption  or  Rule  101  of 
Regulation  S-T 

After  adoption  of  our  proposed 
mandated  EDGAR  regime  for  foreign 
issuers,  a  filer  could  only  submit 
documents  in  paper  to  the  Commission 
pursuant  to  a  hardship  exemption  under 
Regulation  S-T  Rules  201  or  202  or  in 
the  limited  circumstances  recognized  bv 
Rule  101(b)  or  (c).'""  In  these  few 
instances  a  filer  would  have  to  abide  hv 
Securities  Act  Rule  403(c)  or  Exchange 


'"■' Form  18-K.  Exhibit  In.slructions.  paragra[ih 
(c)  This  reflects  concerns  that  the  Ivpically  lengthy 
annual  budget  could  t)e  cosllv  In  translate. 

"'='.S>e  Regulation  S-T  Rule  ,1)  1 

"*  .See  the  Nole  Ki  Regulation  ,S-T  Rule  306(a). 
.As  provided  in  this  Note,  the  C.ommissmn  staff 
currently  reserves  the  right  to  review  a  (  up\  of  the 
annual  budget  upon  request 

'""Proposed  Rule  3(>h(bl 

'•""Proposed  Rule  111(f) 

'""For  example,  under  th>=  pnifxisfij  .iiiniiilment 
to  Rule  U)l(b),  a  foreign  issuer  i  oulii  siihniit  in 
paper  its  annual  report  to  seturil\  hnldcrs  iiltached 
to  a  form  b-K   .\  filer  <  nuld  also  submit  a  Form 
CB  in  paper  it  neither  company  involved  was  an 
Exchange  .Act  reporting  company. 


Act  Riiif  12l)-12(d},  the  rules  governing 
the  treatment  of  foreign  language 
(io(  u.ments  for  paper  filings.  Unlike 
Regulation  S-T  Rule  306.  these  rules 
permit  a  filer  to  submit  a  foreign 
language  document  as  an  exhibit  or 
other  part  of  the  filing,  but  not  in  the 
body  of  the  filing,  as  long  as  it  is 
accompanied  by  a  "summary,  version  or 
translation  in  the  English  language."  We 
propose  to  amend  Securities  Act  Rule 
40;-i((  )  and  Exchange  Act  Rule  12b-12(d) 
to  eliminate  the  reference  to  an  English 
language  summary  or  version  for  the 
lollou  mg  reasons."" 

First  the  primary  reason  for 
mandating  the  English  language 
translation  of  foreign  language 
documents  that  must  be  filed 
i>ler  trim u.a 1 1\' — ensuring  investor 
understanding  of  the  foreign  issuer  in 
the  United  States — also  compels 
requiring  the  translation  in  English  of 
exhibits  and  other  documents  filed  with 
the  Commission  in  paper.'" 
Elimination  of  the  "English  summary" 
option  would  also  reflect  the  staffs 
expiTienc  e  that  manv  of  the  summaries 
submitted  ha\  »•  been  too  brief  and  too 
general.  Adoption  of  the  same  "English 
translaticjn'  standard  for  all  filed 
doc  uments  also  would  ensure  that 
electronic  filers,  which  will  constitute 
the  vast  majority  of  filers,  will  not  be 
treated  more  stringently  than  paper 
filers   Moreo\er.  elimination  of  the 
reference  to  "version"  would  remove  a 
term  that  is  vague  and  confusing. 

Further  supportint;  the  elimination  of 
the  "English  summary  or  MTsion" 
option  for  paper  filers  is  the  fact  that  the 
option  has  limited  practical  utility.  In 
practice,  the  Oimmission  staff  has 
interpreted  the  paper  filing  rules 
rcstric  lively  to  permit  English 
summaries  or  versions  only  in  some 
circumstances   For  example,  the  staff 
hastvpicaiU  111  I  permitted  summaries 
or  versions  of  cxtiit'its  that,  in  the  staffs 
\iew,  are  too  ini[)or!,iiit  to  present  in  an 
abridged  fashion  Thest^  exhibits  include 
artic:les  of  incorpoMtii  ;:   whether 
original  or  restated ,  nuii.iiranda  of 
association,  bylaws,  instruments 
defining  the  rights  of  security  holders, 
voting  agreements,  and  exhibits 


""Foreign  issuers  that  currently  file  in  paper  will 
not  be  able  to  submit  a  summary  of  a  foreign 
language  document  following  adoption  of  our 
proposed  amendments  since,  as  mandated  ElXiAR 
filers,  they  will  be  sub|e<:t  to  Regulation  S-T  Rule 
306,  which  requires  an  English  translation  of  an 
entire  foreign  language  document. 

' ' '  For  this  reason,  we  currently  require  Form  (3 
filers  to  submit  English  translations  of  all  attached 
home  country  documents  required  to  be  sent  to  I  '.S, 
security  holders  or  published  in  the  United  Stales, 
The  proposed  amendments  would  continue  this 
requirement  whether  the  Form  CB  is  filed 
electronically  or  in  paper 
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containing  financial  statements.  This 
list  comprises  most  of  the  exhibits 
required  for  a  Form  20-F  registration 
statement  or  annual  report. 

Current  Commission  staff  practice 
also  precludes  the  summarizing  of  a 
material  contract  exhibit  or  other 
document  for  which  a  filer  is  seeking 
confidential  treatment  in  whole  or  part 
pursuant  to  Rule  83  of  the  Commissions 
rules  concerning  information  and 
requests."-  Securities  Act  Rule  406  ' '  ' 
or  Exchange  Act  Rule  24b-2."-' 
Regulation  S-T  requires  the  submission 
of  all  confidential  treatment  requests 
and  supporting  documents  to  be  in 
paper  only."''  The  staff  does  not  permit 
a  confidential  treatment  applicant  to 
submit  in  paper  an  English  summary-  or 
version  of  a  foreign  language  exhibit 
that  is  the  subject  of  the  confidential 
treatment  request.  A  line  by  line 
translation  of  the  entire  document  is 
necessary  to  enable  the  Commission's 
staff  to  determine  whether  to  grant  the 
filer's  confidential  treatment  request.  A 
filer  cannot  submit  a  summary  or 
abridged  version  of  a  foreign  languagt- 
document  that  is  the  subject  of  a 
confidential  treatment  request  either  as 
a  substitute  for  the  publicly  filed, 
redacted  version  or  the  confidentially 
submitted,  unredacted  version."^ 

In  addition  to  eliminating  the 
reference  to  an  English  "summary"  or 
"version,"  the  proposed  amendments 
would  adopt  the  written  representation 
requirement  of  Regulation  S-T  Rule  306 
for  paper  filings.  Both  amended 
Securities  Act  Rule  403(c)  and  Exchange 
Act  Rule  12b-12(d)  would  require  a 
paper  filer  to  include  in  any  submitted 
English  translation  of  a  foreign  language 
document  a  written  representation, 
signed  by  the  paper  filer's  designated 
officer  or  official,  that  the  submission 
was  a  fair  and  accurate  translation  of  the 
foreign  language  document.  This  written 
representation  requirement  should  help 
to  ensure  the  accuracy  of  any  translated 
document  filed  in  paper. 

The  proposed  amendment  of 
Exchange  Act  Rule  12b-12(d)  also 
would  adopt  the  "annual  budget" 
exception  of  Regulation  S-T  Rule  306 
for  paper  filings,  A  foreign  government 
filing  a  Form  18  or  IS-K  would  have  to 
submit  an  English  translation  of  its 
latest  annual  budget  only  if  one  were 
available.  If  a  foreign  government  lacked 
an  available  English  translation,  it 


"-17CFR200  83 

"M7CFR230  406  | 

'>*17C:FR  240  24b-2 

>'^Ru|p  101(cl(ll(i)ll7CFR232.101(c|(l)(i)|. 

I  "» Sw  re\ licd  Staff  Lpt,a\  BuUptin  No.  1 .  dated 
|ul\  11.2001   published  f)v  the  Division  of 
C^orporation  Finan(e  al  S*>ftion  I1(D)(.3).  which  is 
available  at  www  ser  gov  interps  lt?gal.slbflr.hlm. 


would  have  to  file  a  paper  copy  of  the 
foreign  language  version  of  its  latest 
annual  budget.' '" 

3.  Foreign  Language  Instructions  on 
Form  6-K  and  MJDS  Forms 

We  also  propose  a  conforming 
amendment  to  Form  fi-K's  General 
Instruction  D.  which  pertains  to  English 
translation  requirements  for  documents 
submitted  under  cover  of  Form  6-K. 
The  first  paragraph  currently  provides 
that,  pursuant  to  Exchange  Act  Rule 
12b-12(d).  a  filer  must  provide  an 
English  translation,  version  or  summary 
of  press  releases,  communications  or 
other  materials  distributed  to  holders  of 
securities  for  which  a  filer  has  reporting 
obligations  under  the  Exchange  Act  and 
which  it  must  furnish  under  cover  of 
Form  6-K.  The  second  paragraph  then 
provides  that  a  filer  need  not  furnish 
any  other  documents,  including  offering 
circulars  relating  solely  to  foreign 
offerings,  unless  it  has  prepared  an 
English  translation,  version  or  summary. 
This  paragraph  further  instructs  that  if 
the  filer  has  not  prepared  an  English 
translation,  version  or  summary,  it  can 
submit  a  brief  description  of  the 
document  although  there  is  no 
requirement  to  submit  a  copy  of  the 
original  language  document. 

In  light  of  the  proposed  amendments 
to  Rule  306.  and  in  an  attempt  to 
achieve  uniformity  in  the  treatment  of 
foreign  language  documents,  we 
propose  to  remove  most  of  General 
Instruction  D.  We  would  replace  it  with 
the  instruction  that,  under  Regulation 
S-T  Rule  306.  an  electronic  filer  must 
provide  an  English  translation  of  any 
foreign  language  document  that  is  the 
subject  of  the  Form  6-K  report.  The 
instruction  would  then  refer  filers  that 
are  filing  on  paper  under  a  hardship 
exemption  to  the  similar  requirements 
of  Exchange  Act  Rule  12b-12(d). 

We  further  propose  to  amend  an 
instruction  regarding  foreign  language 
documents  that  currently  appears  on  all 
of  the  Securities  Act  registration 
statements  under  the  MJDS.  This 
instruction  currentlv  states  that  if  any 
part  of  the  MjDS  prospectus  is  in  a 
language  other  than  English,  the  MJDS 
filer  must  submit  an  English  translation 
along  with  the  prospectus.  The 
instruction  also  requires  a  MJDS  filer  to 
submit  an  English  translation  or 
summarv  of  anv  foreign  language 
exhibit,  paper  or  other  document  filed 


as  part  of  a  MJDS  registration  statement 
or  amendment."" 

We  initially  adopted  this  instruction 
to  accommodate  Canadian  filers  such  as 
Quebec  companies  that  wished  to 
publish  parts  of  their  Canadian 
prospectuses  or  exhibits  in  French. 
However,  this  instruction  has  rarely 
been  used  if  at  all.  Moreover,  in  light  of 
our  proposed  inclusion  of  MJDS  forms 
in  mandated  EDGAR,  and  our  proposed 
amendment  of  Rule  306,  we  propose  to 
amend  this  MJDS  instruction  as  follows. 

First,  the  proposed  revised  instruction 
would  state  that  an  electronic  filer  may 
only  submit  the  registration  statement  in 
the  English  language  pursuant  to 
Regulation  S-T  Rule  306.  If  any  part  of 
the  body  of  the  Canadian  registration 
statement  is  in  a  language  other  than 
English,  the  filer  must  provide  an 
English  translation  instead  of  the  foreign 
language  version  when  filing  the  MJDS 
document  with  the  Commission  in 
electronic  format.  The  proposed 
amended  instruction  would  further 
provide  that 

•  If  an  electronic  filer  wishes  to 
submit  a  foreign  language  exhibit  or 
other  supplementary  document  with  the 
registration  statement,  it  must  instead 
provide  an  English  translation  of  the 
exhibit  or  other  document  as  required 
by  Regulation  S-T  Rule  306;  and 

•  if  fihng  the  registration  statement  in 
paper  under  a  hardship  exemption 
under  Regulation  S-T  Rules  201  or  202 
or  as  otherwise  permitted  by  the 
Commission,  a  filer  must  file  a 
registration  statement  that  complies 
with  Securities  Act  Rule  403(c). 

4.  Comment  Solicited 

We  solicit  conmient  on  our  proposed 
amendments  to  Regulation  S-T  Rules 
306  and  311  and  Securities  Act  Rule 
403(c)  and  Exchange  Act  Rule  12b-12(d) 
as  well  as  to  the  foreign  language 
instruction  to  the  MJDS  forms  and  to 
Form  6-K.  Should  we  preclude  filers 
from  providing  English  summaries  or 
versions  of  foreign  language  exhibits,  as 
proposed?  What  are  the  costs  expected 
to  affect  a  foreign  issuer  as  a  result  of 
our  elimination  of  the  summary  option? 
Because  of  these  expected  costs,  should 
we  continue  to  permit  paper  filers  to 
provide  English  summaries  of  specified 
exhibits?  If  so,  what  exhibits  are 
appropriate  subjects  to  be  summarized 
and  why?  Are  there  some  exhibits  that 
are  too  important  to  be  summarized?  If 
so,  what  are  they? 

Are  there  conditions  that  would 
render  a  summary  a  suitable  substitute 


"'This  provision  is  consistent  with  proposed 
Rule  306(b).  The  proposed  aninndinent  of  Exchange 
Act  Rule  12b-12(d)  would  aUo  refer  both  to  filings 
and  submissions,  similar  to  proposed  Rule  306(al 


""See  Form  F-7,  General  In-struclion.  II. G;  Form 
F-«.  C;eneral  Instruction  IV  I;  Form  F-9  General 
Instruction  II. I;  Form  F-10.  funeral  Instruction  II. h 
and  Form  F-«0.  General  Instruction  IV  I 
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for  an  unabridged  version?  For  example, 
should  we  permit  a  filer  to  provide  a 
summary  if  it  could  not  obtain  a  fair  and 
accurate  English  translation  without 
undue  effort  and  expense?  Do  foreign 
filers  have  difficulty  finding  competent 
translation  services?  Are  there  other 
conditions  that  would  render  the  filing 
of  a  summary  proper?  Should  we  amend 
Regulation  S-T  Rule  306  to  allow 
electronic  filers  to  submit  English 
summaries  of  specified  exhibits?  If  so. 
should  we  also  amend  Form  SE  to 
enable  filers  to  submit  a  paper  copy  of 
a  foreign  language  document  when 
electronically  filing  an  English  summary- 
of  that  document?  Or  is  the  summary  of 
a  foreign  language  document  of  limited 
practical  utility  for  most  U.S.  investors' 
Should  any  rule  permitting  the  use  of  a 
summary  provide  specific  guidance  as 
to  when  a  summary  is  or  is  not 
acceptable?  What  guidance  would  be 
useful? 

Should  we  require  a  foreign 
government  filing  electronicallv  to 
submit  the  foreign  language  version  of 
its  latest  aimual  budget  in  paper  under 
cover  of  Form  SE  if  no  English 
translation  is  available,  as  proposed?  Or 
should  we  continue  to  permit  a  foreign 
government  filing  electronically  to  omit 
its  latest  annual  budget  exhibit  to  its 
Form  18  or  18-K  if  no  English 
translation  is  available?  Conversely, 
should  we  require  an  English  translation 
of  the  budget  or  of  its  material  features? 

Should  we  adopt  the  same 
requirements  governing  the  treatment  of 
foreign  language  documents  for  filers 
filing  electronically  and  those  fihng  in 
paper  as  proposed?  In  particular,  should 
we  adopt  for  paper  filers  Rule  306's 
requirement  that  a  designated  official  of 
the  filer  attest  in  writing  to  the  accuracy 
of  an  English  translation  of  an  exhibit? 
Should  we  eliminate  the  written 
representation  requirement  for  both 
electronic  and  paper  filers?  Do  the 
antifraud  provisions  of  the  federal 
securities  laws  afford  investors 
sufficient  protection  from  and  deter  the 
making  of  material  misrepresentations 
or  omissions  concerning  English 
translations  of  foreign  language 
documents? 

Regarding  our  proposed  revisions  to 
the  MfDS  "foreign  language" 
instruction,  should  we  require  that 
MJDS  electronic  filers  abide  by 
amended  Rule  306.  as  proposed?  Or  are 
there  any  circumstances  that  would 
justify  exempting  a  MJDS  filer  from  the 
English  translation  requirement  and 
allowing  the  submission  of  an  English 
summary  instead?  Similarly,  are  there 
circumstances  that  we  should  speciK'  on 
Form  6-K  that  would  permit  the  use  of 


an  English  summary  instead  of  a 
translation? 

E.  Amendmpnt  To  Require  Electronic 
Filing  Instruction  for  Schedule  B 
Registrants  That  Are  Incorporating  by 
Reference 

Forms  F-2.  F-3  and  F-4  "^  and  their 
domestic  counterparts,  Forms  S-2.  S-3 
and  S— 4  '^o  enable  qualified  registrants 
to  incorporate  by  reference  Exchange 
Act  reports  as  well  as  exhibits  and 
amendments  to  these  reports  into  their 
registration  statements.  Each  of  these 
forms  requires  a  registrant  to  identify 
the  report  being  incorporated  bv 
reference  and  to  state  that,  upon  the 
request  of  any  person  that  has  received 
a  prospectus,  the  registrant  will  provido 
a  copy  of  any  information  incorporated 
by  reference  that  has  not  been  delivered 
with  the  prospectus.  In  coniunction 
with  these  requirements,  each  of  these 
forms  bears  an  "electronic  filing" 
instruction  that  requires  a  registrant  to 
disclose  in  a  prospectus  information 
concerning  the  electronic,  availability  of 
a  registrant's  reports  and  other 
information  on  the  Commission's 
website.  A  registrant  is  further 
encouraged  to  give  its  own  Internet 
address,  if  available. '-'' 

A  foreign  government  or  political 
subdivision  may  also  incorporate  by 
reference  its  Form  18-K  annual  report 
and  any  exhibit  or  subsequent 
amendment  to  this  report  into  a 
Schedule  B  registration  statement  if, 
upon  application  to  the  Division  of 
Corporation  Finance,  the  Division  does 
not  object  to  this  incorporation  by 
reference.  Because  there  is  no  form  for 
a  Schedule  B  registration  statement. 
Division  staff  has  outlined  procedures 
for  a  Schedule  B  filer  that  seeks  to 
incorporate  by  reference.'-^-  These 
procedures  are  substantially  similar  to 
the  requirements  established  for 
domestic  and  foreign  private  issuers  that 
seek  to  incorporate  by  reference  '  • ' 

Currently  there  is  no  substantially 
similar  "electronic  filing"  mstruction 
for  a  Schedule  B  registration  statement 
We  propose  to  amend  Securities  Act 


""  17  CFR  239  32.  239.33  and  239.34. 

'•'0  17  CFR  239  12.  239  13  and  239  25. 

'"  Se<i,  for  example.  Form  F-3,  Items  6(d)  and 
6(e) 

"^  A  Schedule  B  filer  ihsl  seeks  to  incorporate  by 
reference  must  follow  the  staffs  prtK.edures 
outlined  in  a  no-artion  letter  that  relates 
spw.ificallv  to  that  filter  .See,  for  example,  Province 
of  Nova  .Scotia  no-aclion  letter,  dated  November  1, 
1999;  Republic  of  Turkey  nii-action  letter,  dated 
CXtobf-r  19   1999  ami  Republic  of  South  Africa  no- 
action  letter,  dated  O  lobier  4    1999 

'••'^  These  requirements  inc  lude  stalinji  that  the 
rpf?i5tranl  will  furnish  upon  request  a  copy  of  any 
report,  including  exhibits  and  amendments, 
incorporated  by  reference  Provue  of  Nova  Scotia 
no-action  letter. 


Rule  493  to  require  that  a  foreign 
goyernmcnt  intend :ng  to  incorporate  by 
reference  it^  Tt-.—i  18-K  annual  report 
provide  the  following  information  in  its 
electronically  filed  .Schedule  B 
registration  statement: 

•  The  foreign  filer  must  state  that  the 
SEC  maintains  an  Internet  site  that 
contains  reports,  statements  and  other 
information  regarding  issuers  that  file 
electronically  with  the  SEC;  and 

•  The  foreign  filer  must  disclose  the 
address  for  the  SEC  Internet  site  at 
(htt  p. //www. sec. gov). 

The  instruction  would  also  encourage 
the  foreign  filer  to  provide  its  own 
Internet  address,  if  available  '^* 

The  proposed  rule  would  also  state 
that  a  foreign  government  must  file  its 
.S<  hedule  B  registration  statement  on 
PZDCiAR  unless  it  has  obtained  a 
hardship  exemption  pursuant  to 
Regulation  S-T  Rule  201  or  202. '2* 
Since  foreign  governments  have  thus  far 
only  filed  their  Schedule  B  registration 
stritements  in  paper,  we  believe  that  this 
provision  IS  a  useful  reminder  of  their 
new  EDGAR  filing  status. 

F  Treatment  of  Supranational  Entities' 
Reports 

Regulation  S-T  currently  permits,  but 
does  not  require,  the  International  Bank 
for  Reconstruction  and  Development 
(World  Bank  ")  to  file  on  EDGAR  its 
annual  and  penodic  reports  and  its 
reports  concerning  proposed 
distributions  of  its  primary  obligations 
that  the  World  Bank  must  submit  to  the 
Commission  '-•'  The  proposed 
amendments  do  not  alter  the  voluntary 
elpctrnnu  filing  treatment  of  this 
supranational  pntit\    However,  we 
propose  to  amend  Section  101  of 
Regulation  S-T  to  enable  other 
supranational  entities  that  have 
(  (immission  reporting  obligations  to  file 
\  oiuntarily  their  annual,  periodic  and 
transactional  reports  on  EDGAR.'^" 
These  additional  supranational  entities 
(  onsis!  of  the  Inter-American 
Development  Bank.'-'"  the  Asian 


"*  Proposed  Securities  Act  Rule  493(c)  See  the 
Commission's  interpretiye  release  entitled  "Use  of 
Electronic  Media.  "  SEC  Release  No  33-78.S6  (April 
28.  2000)  (65  FR  25843)  for  guidance  on.  amonR 
other  matters,  issues  arising  from  the  use  of 
hyperlinks  in  connection  with  securities  documents 
posted  on  a  company's  website 

"»f¥oposed  Securities  Act  Rule  493(b) 
'"Regulation  S-T  Rule  101lb)(6)  (17  CFR 
232.101(b)(6))  The  World  Bank  must  submit  the 
reports  under  the  Rules  and  Regulations  Pursuant 
to  Section  15(a)  of  the  Bretton  Woods  Agreements 
Aci  |17  CFR  285)  and,  in  particular.  17  CFR  285.2 
and  285.3 

'2'Proposed  Rule  101(b)(6)(i)  through  (vi) 
<'■  See  Genera)  Rules  and  Regulations  Pursuant  to 
Section  1 1(a)  of  the  Inter-American  Development 
Bank  Act  117  CFR  286). 


50754 


Federal  Register/ Vol.  66.  No.  193 /Thursday,  October  4,  2001 /Proposed  Rules 


Development  Bank.'-''  the  African 
Development  Bank.' '"  the  International 
Finance  Corporation,'    '  and  thp 
European  Bank  for  Reconstruction  and 
Development  ' '-  We  also  intend  to 
amend  the  EDGAR  system  and  the 
EDGAR  Filer  Manual  to  create 
electronic  form  types  for  these  reports  to 
the  extent  that  they  do  not  already  exist. 

We  solicit  comment  regardmg  our 
treatment  of  supranational  entities' 
reports  under  the  proposed 
amendments.  Should  we  require,  rather 
than  permit,  the  above  supranational 
entities  to  file  their  reports  on  EDGAR'' 

G.  Documents  Submitted  Pursuant  tn 
Exchange  Act  Rule  12g3-2{b} 

The  proposed  amendments  would  not 
alter  our  current  practice  of  requiring 
foreign  private  issuers  to  submit  on 
paper  their  applications  and  supporting 
documents  for  the  exemption  pursuant 
to  Exchange  Act  Rule  12g3-2(b).'" 
Because  a  foreign  company  that  has 
received  a  Rule  12g3-2(b)  exemption  is 
afforded  only  limited  access  to  I'  S 
capital  markets  and  is  not  an  Exchange 
Act  reporting  company,  there  is  less 
public  interest  in,  and  less  need  for 
electronic  access  to,  the  submissions 
that  a  Rule  12g3-2(b)  company  must 
make  to  the  Commission  in  order  to 
maintain  its  exempt  reporting  status. 
This  treatment  is  consistent  with,  and 
analogous  to.  our  current  treatment  of 
applications  for  an  exemption  from 
Exchange  Act  reporting  obligations  filed 
pursuant  to  Exchange  .\c\  .Section 
12(h), "^ 

We  solicit  comment  regarding  our 
treatment  of  Rule  12g3-2(b)  documents. 


-  •  s.'f  ( «nural  Rules  and  Regulations  PursuanI  lo 
Section  1 1(a)  of  the  Asian  Development  Bank  Act 
il7CFR287|. 

'  '"See  C«npral  Rules  and  Regulations  Pursuant  to 
Section  9(al  of  the  African  Development  Bank  .Art 
I17CFR2881 

<^<  See  (^neral  Rules  and  Regulations  PursuanI  to 
Settion  l-Kalof  the  International  Finance 
Cxirporation  Art  [17  CFR  289| 

' "  See  Oneral  Rules  and  Regulations  Pursuant  lo 
Section  9(a)  of  the  European  Bank  for 
Reconstruction  and  Development  Act  |17  CFR  2901. 

"M7C:FR  240.12g3-2(b).  This  rule  provides  an 
exemption  from  Se<;tion  12lg)  of  the  Exchange  Act 
(15  f.S.C.  78l(g)l  for  foreign  private  issuers  that 
have  not  chosen  to  access  the  i;.S.  capital  markets 
.■\fter  providing  the  (ximmission  with  information 
about  its  home  countn  disclosure  rt'quireraents  and 
I  .S  shareholder  information,  a  qualifying  applicant 
receives  an  exemption  from  Exchange  Act  reporting 
upon  the  condition  that  it  furnish  to  the 
Commission  on  an  ongoing  basis  its  securities 
documents  required  to  be  furnished  or  that  it 
furnishes  voluntarily  in  its  home  ( ountry. 

"*15  f.SC  78rth).  We  require  the  filing  of 
Set  ticm  12(h)  exemptive  applications  in  paper 
pursuant  to  Regulation  S-T  Rule  I01(c)(17)  |17  CFR 
232  101((  1(17)1  Although  the  basis  for  Exchange 
Act  Rule  12g3-2(b)  is  Exchange  .\c\  Section  12(g)(3) 
|15  I   S  C.  78l(g)(3)|.  this  statutory  section  is 
analogous  to  Exchange  Act  Section  12(h) 


Should  we  permit,  but  not  require, 
foreign  pri\'ate  issuers  to  submit  their 
Rule  12g3-2(b)  applications  and 
supporting  documents  on  EDGAR? 
Should  we  require  the  electronic  filing 
of  Rule  12g3-2(b)  applications  and 
supporting  documents? 

H.  Transition  Period 

We  anticipate  that  the  amendments 
would  become  effective  for  filings  made 
four  months  from  their  date  of  adoption. 
This  four-month  transition  period 
would  give  foreign  issuers  enough  time 
to  learn  the  Commission's  rules  and 
procedures  regarding  EDCiAR  and.  if 
they  have  not  aln^ady  done  so.  to  train 
their  employees  or  hire  a  filing  agent 
that  is  familiar  with  our  EDGAR  system. 
This  transition  period  would  be 
particularly  helpful  to  foreign  issuers 
that  are  not  vet  accustomed  to  filing 
their  r,ecurities  documents 
electronically  in  some  format  Foreign 
issuers  could  of  course  voluntarily  file 
their  securities  documents  on  EDGAR 
during  this  transition  period,  and  test 
filings  would  be  encouraged.' ''  We 
solicit  comment  on  whether  the 
proposed  four-mfinth  period  is 
appropriate  If  not.  is  it  too  long  or  too 
short,  and  whv' 

We  currently  intend  to  permit 
registrants  that  have  filed  their 
registration  statements  in  paper  before 
the  proposed  rules  effectne  date  to 
continue  to  file  their  pre-effective 
amendments  in  paper  for  a  limited 
period  of  time,  for  example,  one  month 
following  tht'  proposed  rules'  effective 
date  until  their  registration  statements 
are  effective.  If  the  registration 
statement  becomes  effective  before  this 
limited  period  has  expired,  a  filer  could 
also  file  in  paper  its  prospectus 
submitted  pursuant  to  Securities  Act 
Rule  430A.'  "'  However,  once  the 
limited  period  has  ended,  we  anticipate 
that  a  filer  would  have  to  submit  any 
amendment,  whether  pre-effective  or 
post-effective,  or  prospectus  supplement 
in  electronic  format 

We  solicit  comment  on  whether  to 
permit  this  paper  filing  of  registration 
statements  for  a  limited  time  after  the 
effective  date  of  ^h^'  proposed  rules 
Should  we  permit  it  for  a  period  of  one 
month,  two  months,  or  more  than  two 
months  following  the  rules'  effective 
date''  If  you  believe  that  a  longer  period 
is  necessary,  for  how  long  and  why? 
Should  we  require  the  electronic  filing 
of  the  last  submitted  version  of  the 
registration  statement  bef(jre 


'"See  Section  5.1 1.4  of  the  EDCAK  Filer  Manual 
(Release  7.5.bl.  Volume  1  for  further  information 
about  test  filings  on  EDCIAR. 

"*17CFR230.430A. 


effectiveness?  Should  we  permit  the 
paper  filing  of  the  prospectus  filed 
pursuant  to  Rule  430A  of  the  Securities 
Act.  as  proposed? 

III.  Cost-Benefit  Analysis 

We  expect  that  the  proposed 
amendments  to  Regulation  S-T  will 
achieve  the  same  benefits  for  investors, 
foreign  issuers  and  others  realized  when 
we  adopted  the  mandated  EDGAR  filing 
system  for  domestic  filers  in  1993,  At 
that  time  we  excluded  foreign  filers 
from  mandated  EDGAR  filing  because 
we  believed  that  they  would  incur 
higher  costs  from  the  implementation  of 
EDGAR  than  those  faced  by  domestic 
filers.  Since  then  significant 
technological  advances  have  occurred 
that,  together  with  the  recent 
modernization  of  EDGAR,  should 
reduce  EDGAR  costs  for  foreign  filers. 
Because  of  these  developments,  we 
believe  that  it  is  now  appropriate  to 
include  foreign  filers  in  our  mandated 
EDGAR  system. 

A.  Expected  Benefits 

The  proposed  amendments  should 
benefit  investors,  financial  analysts  and 
others  by  increasing  the  efficiency  of 
retrieving  and  disseminating 
information  about  foreign  issuers  that 
file  registration  statements,  periodic 
reports  and  other  documents  with  the 
Commission.  The  mandated  electronic 
transmission  of  foreign  issuers' 
securities  documents  will  enable 
investors  to  access  more  quickly 
registration  statements,  annual  and 
periodic  reports  and  other  filings 
containing  detailed  information  about 
foreign  issuers.  Instead  of  having  to 
come  in  person  or  through  an  agent  to 
the  Commission's  public  reference 
room' '~  to  conduct  a  search  for  a 
particular  foreign  issuer  filing  that  is  in 
paper  or  microfiche,  an  investor  will  be 
able  to  find  and  review  a  foreign  issuer 
filing  on  any  computer  with  an  Internet 
connection  by  accessing  the  EDGAR 
system  through  the  Commission's 
website  or  through  a  third  party  website 
that  links  to  EDGAR.  The  proposed 
amendments  will  also  enable  financial 
analysts  and  others  to  retrieve,  analyze 
and  disseminate  more  rapidly 
information  about  reporting  foreign 
issuers.  As  a  result,  not  only  should  an 
investor  be  able  to  form  more  efficient 
investment  decisions  about  particular 
foreign  issuers,  but  foreign  issuers 
should  benefit  from  increased  market 
exposure  for  their  securities  in  the 
United  States. 


'  ''The  (Uimmission-  puhli(  ri'fHrcnc  i-  room  is 
Itxiatcd  in  its  Washington.  DX..  headquarters. 
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Foreign  issuers  should  further  benefit 
from  the  increased  efficiencies  in  the 
filing  process  resulting  from  the 
proposed  amendments.  By 
electronically  transmitting  their 
securities  documents  directly  to  the 
Commission,  foreign  issuers  will  avoid 
the  uncertainties  and  delays  that  can 
occur  with  the  manual  delivery  of  paper 
filings.  Foreign  issuers  also  will  benefit 
from  no  longer  having  to  submit 
multiple  copies  of  paper  documents  to 
the  Commission.  Foreign  issuers  will 
further  benefit  from  the  Commission's 
longer  filing  hours  for  the  direct 
electronic  transmission  of  documents, 
which  will  enable  foreign  issuers  to  file 
their  securities  documents  directlv  via 
EDGAR  until  10  p.m.  Eastern  Standard 
Time  or  Eastern  Daylight  Saving  Time, 
whichever  is  in  effect.' '" 

Both  foreign  issuers  and  investors 
should  benefit  from  increased 
efficiencies  in  the  Commission's  storage, 
retrieval,  and  analysis  of  foreign  issuer 
filings,  which  are  expected  to  result 
from  the  proposed  amendments. 
Because  the  Commission's  staff  will  be 
able  to  retrieve  and  analyze  information 
about  foreign  filers  more  readily  than 
under  our  current  paper  system, 
mandated  electronic  filing  for  foreign 
issuers  should  facilitate  both  the  staffs 
review  of  a  particular  foreign  issuers 
registration  statement  or  report  and  its 
study  of  issues  affecting  most  foreign 
filers.  For  example,  the  proposed 
amendments  should  enable  Commission 
staff  to  access  quickly  a  foreign 
registrant's  Exchange  Act  reports  that 
have  been  incorporated  by  reference 
into  a  Securities  Act  registration 
statement  that  is  the  subject  of  review. 
Because  Commission  staff  must  review 
these  incorporated  reports  when 
conducting  a  full  review  of  the 
Securities  Act  document,  electronic 
access  to  all  relevant  reports  should 
facilitate  the  timely  completion  of  the 
review  process  for  a  foreign  registrant 

The  proposed  amendments  would 
also  enable  Commission  staff  to  access 
rapidly  registration  statements,  reports 
and  related  correspondence  pertaining 
to  other  foreign  issuers  that  are  in  the 
same  geographic  region  or  industry 
group  as  a  foreign  registrant.  This 
electronic  access  would  foster  the 
development  of  consistent  comments  on 
issues  that  are  common  to  foreign 
registrants.  This  should  result  in  better 
disclosure  to  the  benefit  of  foreign 
issuers  and  the  investing  public  alike. 

Investors  and  members  of  the 
financial  community  should  also  benefit 
from  the  proposed  amendments' 
elimination  of  the  rule  permitting  a 


paper  filer  to  submit  an  English 
language  summary  of  a  foreign  languagp 
exhibit.  They  also  will  similarly  benefit 
from  the  application  of  Rule  306.  which 
also  does  not  permit  a  summary'  of  a 
foreign  language  document,  to  foreign 
issuers  that  were  former  paper  filers  but, 
following  adoption  of  the  propo.sed 
amendments,  have  become  mandated 
EDGAR  filers.  By  requiring  former  and 
current  paper  filers  to  submit  an  English 
translation  of  the  entire  foreign  language 
document,  the  proposed  amendments 
would  help  ensure  that  all  material 
information  about  a  foreign  compan\  is 
available  to  investors  and  others. 
We  are  aware  that  many  foreign 
issuers  already  post  their  financial 
statements  in  electronic  format  on  their 
websites. "''  Nevertheles.s.  we  believe 
that  mandated  EDGAR  filing  for  foreign 
issuers  is  beneficial  to  investors  for  the 
following  reasons. 

•  Mandated  EDGAR  filing  for  foreign 
issuers  would  result  in  the 
Commissions  creation  of  a  central 
electronic  repositorv'  for  foreign  filings 
that  is  free  to  anyone  that  has  access  to 
a  computer  linked  to  the  Internet 

•  Some  foreign  issuers  have  onlv 
posted  on  their  websites  financial 
statements  that  meet  their  home  countrv 
requirements  and  not  the  Commission  s 
requirements. 

•  Many  foreign  issuers  have 
electronically  formatted  their  financial 
statements  only  in  PDF  for  viewing  on 
their  websites  PDF's  search  capabilities 
are  not  as  extensive  as  those  provided 
by  the  version  of  HTML  that  EDGAR 
filers  may  use  to  format  electronically 
their  documents.""'  Moreover,  since 
HTML  is  a  dominant  language  of  the 
Internet,  Commission  staff  will  be  able 
to  upgrade  EDGAR  data  formatting 
requirements  to  keep  current  with 
Internet  standards  and  to  take  advantage 
of  improvements  in  Internet  data 
formats. 

B.  Expected  Costs 

We  expect  that  the  proposed 
amendments  will  result  in  some  costs  to 
foreign  issuers.  However,  for  the 
following  reasons,  we  also  expect  that 
only  a  minority  of  foreign  issuers  should 
bear  the  full  range  of  costs  resulting 
from  adoption  of  the  proposed 
amendments. 

The  expected  costs  consist  of  both 
initial  and  ongoing  costs.  Initial  costs 
are  those  associated  with  the  purc:hase 
of  compatible  computer  equipment  and 


software,  including  EDC.^K  softvN.ir'   ,f 
obtained  from  a  third-ijarlN  \cndMr  „n,l 
not  from  the  Commission's  website.'*' 
Initial  nists  also  include  those  resulting 
from  the  training  of  existing  employees 
to  be  EIXi.AR  proficient  or  the  hiring  of 
additional  employees  or  agents  that  are 
already  skilled  in  EDGAR  processing. 
Initial  costs  further  include  those 
associated  with  the  formatting  and 
transmission  of  a  foreign  issuer's  first 
document  filed  on  EDGAR.  These 
transmission  costs  may  include  those 
related  to  subscribing  to  an  Internet 
ser\  ice  provider 

Ongoing  costs  are  those  associated 
with  the  electronic  formatting  and 
transmission  of  subsequent  EIXiAR 
filings,  including  amendments  to  a 
Idreign  issuers  initial  EDGAR  filing.  An 
issuer  may  also  incur  future  costs 
resulting  from  the  training  or  hiring  of 
ernpldvees  regarding  updated  EDGAR 
filing  requirements. 

The  magnitude  of  these  costs  for  a 
foreign  issuer  will  depend  on  its  level 
of  technologK.al  [irnficiency  and  its 
previous  familiarity  with  EDGAR  filing 
requirements 

For  example,  nf  the  1 ,310  foreign 
()rivate  issuers  that  were  Exchange  Act 
reporting  companies  as  of  December  31, 
2000,1"-  244  (apfiroximately  19%)  not 
only  did  not  viiluntarilv  file  on  EDGAR. 
but  also  did  not  electronically  present 
their  financial  statements  on  their 
websites  or  otherwise  for  public  use. 
This  minorit\  wili  incur  the  fuU  range 
of  initial  and  other  costs  associated  with 
electronic  filing  Some  may  have  to 
purchase  compatible  computer 
e<:]uipment  Some  mav  also  have  to 
upgrade  their  operatine  and  word 
processing  software  in  addition  to 
obtaining  the  ED(j..'\Kl.ink  software 
Thev  all  will  have  to  hire  information 
technology  employees  or  agents  that  are 
knowledgeable  about  the  EDGAR 
process  Then  they  will  incur  the  costs 
associated  with  formatting  and 
transmitting  their  documents  on 
EDGAR  which  may  include  the  cost  of 
subscribing  to  an  Internet  service 
provider 

A  much  larger  segment  of  Exchange 
.^ct  reporting  foreign  private  issuers. 
1.066  lapproximately  81%)  already 
currently  electronically  format  their 
financial  statements  in  some  fashion  for 


'"SeePartll.C.  above. 


'"»SwPar1  III  B  bolow 

'■•"PDF  IS  baspd  on  a  pn)pnetiin  d,it:i  furmdl  fu,- 
which  onlv  a  few  loftwair  programs  with  searth 
capabilities  arp  commertiallv  available  In  contrast, 
there  are  a  variety  of  methods,  languages  and 
software  available  for  searching  a  HT.ML  document. 


'"  Once  a  first-time  EDGAR  filer  has  filed  a  Form 
ID  to  obtain  its  EIXiAR  access  codes,  it  can 
download  for  free  the  EDGARLini  software  and 
EDGAR  filinjt  manual  from  the  Commission  s 
website  Filers  may  also  purchase  the  EDGARLink 
software  and  filer  manual  through  the 
Commission's  Public  Reference  Room  and  from 
certain  third  party  vendors  See  the  EDGAR 
Overview  at  Section  C|  1 ) 

"^  See  Reporting  Foreign  Issuers  List. 
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public  use.'-* '  This  amount  includes  the 
481  Canadian  public  companies 
(approximatelv  37%  of  reporting  foreign 
private  issuers)  that  are  required  by  the 
Canadian  Securities  Administrators  to 
file  their  securities  documents 
electronically  on  SEDAR  This  amount 
further  includes  585  non-Canadian 
foreign  private  issuers  (approximately 
45%  of  reporting  foreign  private  issuers) 
that  have  chosen  to  post  on  their 
websites  their  most  recent  and  historical 
financial  statements  either  as  part  nf 
their  annual  or  periodic  reports  or 
standing  alone, '■*•»  These  foreign  issuers 
have  already  incurred  initial  costs 
associated  with  the  preparation  of 
disclosure  materials  in  an  electronic 
format.  Thev  have  alreadv  trained  their 
employees  or  hired  an  in-house 
information  technology  team  or  a  third 
party  agent,  such  as  an  Internet  services 
company  or  financial  printer,  to  format 
electronically  their  financial  statements 
and  other  documents  of  interest  to 
investors.  After  obtaining  the  EDGAR 
software.'''''  these  persons  should  be 
capable  of  electronically  processing 
reporting  foreign  issuers'  securities 
documents  for  the  EDGAR  system. 
Consequently,  for  four-fifths  of 
Exchange  .^ct  reporting  foreign  issuers. 
the  mandated  EDGAR  requirements 
should  result  only  in  costs  related 
primarily  to  the  electronic  formatting  of 
their  securities  documents  in  a  format 
compatible  with  EDGAR,  and 
transmission  of  the  EDGAR  formatted 
documents  to  the  Commission. 

Currently  EDGAR  only  accepts 
documents  formatted  in  HTML  3  2  or  in 
ASCII.  Many  Exchange  Act  reporting 
foreign  issuers  have  formatted  their 
financial  statements  only  in  PDF  for 
presentation  on  their  websites  or  for 
submission  to  foreign  securities 
commissions.''"'  These  foreign  issuers 
may  incur  both  initial  and  ongoing  costs 


'^'Thiii  f\g\iTP  includes  the  foreign  private  \ssuers 
that  wprp  ?.x(  hdngp  .^ct  rpporting  companies  as  of 
December  11   2CKX1  aw*  had  filed  their  securities 
documents  on  ED(..^R 

'"While  the  E-xrhango  .\rt  reporting  companies 
derive  from  i4  different  rountries.  after  Canada  the 
countrv  h^\  \ne,  the  most  reporting  companies 
incorporated  in  its  luri'idictuin  is  the  I 'nited 
kinad'TTi   See  the  table  on  the  first  inside  cover 
page  of  Hfporiinn  hoi^ign  Issuirs  List.  Of  the  143 
I'nited  Kingdom  companies  that  are  Exchange  Act 
reponini;  companies.  I2.i  or  approMmately  87'N. 
maintain  websites  upon  which  they  post  their 
finan<  lal  'itatemenis 

'♦''  .\s  previouslv  mentioned,  since  the 
E[X;.\RLink  software  is  now  available  on  the 
(ijmmission  s  website,  for  most  new  EDGAR  filers, 
the  cost  nf  oblaininu  the  EIX"..\R  software  should  be 
insigmrirant 

'*'■  Fnr  example,  the  (^inadiaii  S*^  urilies 
Admini'.tratiirs  re<^uire  that  ('.aiLidias'.  public 
companies  file  their  se<,unties  (i(K  uments  in  PDF 
on  SEDAK   Sf«-  Canada  s  National  Instrument  13- 
101  (Seplt-mber  7.  199^) 


associated  with  presenting  their 
financial  statements  in  an  EDGAR- 
compatible  format 

However,  other  reporting  foreign 
issuers  have  presented  their  financial 
statements  in  some  version  of  HTML  on 
their  websites.  These  foreign  issuers 
have  alreadv  trained  employees  or  an 
agent  familiar  with  formatting  in  HTML. 
This  previous  familiarity  with  HTML 
should  help  to  reduce  the  initial  EDGAR 
costs  for  these  reporting  foreign  private 
issuers  '■•'  This  previous  expertise  in 
HTML  may  also  help  to  lessen  the 
ongoing  costs  related  to  updated  EDGAR 
training  that  incorporates  improvements 
in  HTML 

Moreover,  since  HTML  is  a  dominant 
language  used  to  present  information  on 
Internet  websites,  reporting  foreign 
issuers  that  have  formatted  their 
financial  statements  thus  far  only  in 
PDF  may  already  have  trained 
employees  or  an  agent  familiar  with 
formatting  in  HTML.  If  so.  these  foreign 
issuers  should  also  face  reduced  initial 
and  ongoing  EDGAR  costs.'''" 

During  the  calendar  year  ended 
December  31,  2000.  232  (approximately 
18%)  of  reporting  foreign  private  issuers 
voluntarily  chose  to  file  their  annual 
reports,  registration  statements  and 
other  securities  documents  on  EDGAR. 
For  this  segment  of  reporting  foreign 
private  issuers,  the  proposed 
amendments  should  result  in  no  initial 
costs  and  little  or  no  ongoing  costs  in 
addition  to  those  that  the  foreign  issuer 
had  already  decided  to  expend. 

For  the  minority  of  foreign  issuers 
that  have  not  vet  electronically 
presented  their  financial  statements  for 
public  use.'-*'*  as  well  as  for  other 
foreign  issuers  affected  by  our  proposed 
amendments,  we  expect  that 
technol()gic:al  advances  regarding  the 
Internet  and  recent  modernization  of  the 
EDGAR  system  should  help  reduce  the 
initial  and  ongoing  costs  resulting  from 
mandated  EDGAR  filing  for  foreign 
issuers  For  example,  today  foreign 
issuers  are  able  to  transmit  directly  their 
securities  documents  to  the  Commission 
through  the  Internet  with  the  assistance 
of  an  Internet  services  provider.  A 
foreign  issuer  should  find  that  this 


'*'  Even  if  foreign  issuers  .ire  unfamiliar  with 
HTML,  there  are  many  software  packages  available 
that  will  translate  their  documents  into  .\SCII  or 
HTML 

'"Furthermore,  since  under  Regulation  S-T  Rule 
104  Il7  CFR  232.104],  we  allow  ELX.AR  filers  to  file 
a  PDF  version  of  a  document  as  an  unofficial  copy. 
foreign  issuers  that  present  their  financial 
statements  in  PDF  for  non-KIX  ;.-\R  purposes  will 
not  incur  additional  formatting  i  nsts  when    - 
exercising  the  option  to  file  an  unofficial  PDF 
version  on  EDGAR. 

'♦*This  minoritv  would  include  foreign 
individuals  who  only  file  Schedules  13Dor  13G. 


method  is  less  expensive  than  using  a 
direct  dial  modem  to  connect  to  the 
EDGAR  system  with  the  resultant  long 
distance  charges. 

Today  there  also  are  numerous 
financial  printers  and  other  information 
technology  specialists  that  are  capable 
of  electronic  document  processing, 
including  for  the  EDGAR  system,  and 
available  on  an  international  basis. ''^" 
No  longer  must  a  foreign  issuer  rely  on 
a  filing  agent  located  in  a  major  city  in 
the  United  States  for  its  EDGAR  needs. 
This  closer  proximity  of  EDGAR 
knowledgeable  agents  should  reduce  the 
travel,  long  distance  and  other  initial 
and  ongoing  costs  shouldered  by 
reporting  foreign  issuers  when 
preparing  their  documents  for  the 
EDGAR  system. 

Some  foreign  issuers  may  be  able  to 
file  a  document  in  paper  under  a 
hardship  exemption  or  other  exgmption 
recognized  under  the  proposed 
amendments.  These  paper  filers  may 
incur  costs  related  to  the  elimination  of 
the  summary  option  for  foreign  language 
documents.  In  addition,  foreign  issuers 
that  become  EDGAR  filers  for  the  first 
time  as  a  result  of  the  proposed 
amendments  may  incur  similar  costs 
since  Regulation  S-T  Rule  306  prohibits 
the  use  of  a  summary  for  a  foreign 
language  document  as  well.  These 
foreign  filers  may  incur  costs  associated 
with  having  to  obtain  an  English 
translation,  instead  of  an  English 
summary,  of  an  entire  foreign  language 
document.  Because  there  has  been  only 
limited  use  of  the  summary  option,  we 
do  not  expect  its  elimination  to  affect 
many  filers.  Moreover,  many  agents, 
including  some  with  EDGAR  expertise, 
provide  translation  services.  The 
globalization  of  these  agents  in  recent 
years  should  serve  to  lessen  the  costs  of 
obtaining  their  translation  services.'^' 

The  proposed  amendments  will  cause 
some  domestic  persons  to  file  on 
EDGAR  their  Schedule  TOs,  Form  CBs 
and  Schedule  13D/Gs  in  connection 
with  tender  offers,  exchange  offers  and 
other  transactions  involving  the 
securities  of  foreign  private  issuers. 
However,  we  expect  the  number  of 
affected  domestic  persons  to  be  small. 
During  calendar  year  2000,  out  of  a  total 
of  245  Schedule  TOs  filed  with  the 
Commission,  only  11  (approximately 
4%)  were  filed  in  paper.  Of  these  11 


'■•"The  weljsites  of  each  of  lhre<'  large  financial 
printers  reveal  that,  either  directlv  or  through 
affiliates,  these  financial  printers  maintain  offices  in 
20-40  different  countries. 

■'''  For  example,  the  websites  of  the  three  large 
financial  printers  referred  to  in  the  preceding 
footnote  advertise  their  translation  services  as  an 
integral  part  of  their  businesses. 
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paper  Schedule  TOs.  none  were  filed  hv 
domestic  persons. 

Similarly,  out  of  a  total  of  13.282 
Schedule  isDs  and  13Gs  filed  during 
this  same  period,  only  279 
(approximately  2%)  were  filed  in  paper. 
Of  these  Schedule  1 3D/G  paper  fders. 
175  (approximately  63%)  were  filed  by 
foreign  entities  while  several  more  were 
filed  by  individuals  with  foreign 
residences.  Only  7  domestic  entitie.s 
(approximately  3%)  filed  Schedule  13D/ 
Gs  that  pertained  to  the  securities  of 
foreign  issuers. '"^-^ 

Furthermore,  during  calendar  year 
2000.  of  the  95  Form  CBs  filed  w'ith  the 
Commission,  only  32  were  filed  bv 
Exchange  Act  reporting  companies.  An 
additional  eight  Form  CBs  were  filed  bv 
non-Exchange  Act  reporting  companies 
regarding  transactions  with  foreign 
private  issuers  that  were  Exchange  Act 
reporting  companies.  Since  the 
proposed  amendments  would  onlv 
require  the  filing  of  the  Form  CB  on 
EDGAR  when  the  filer  or  subject  foreign 
issuer  has  Exchange  Act  reporting 
obligations  at  the  time  of  filing,  the 
mandated  EDGAR  rules  for  foreign 
issuers  should  leave  the  majority  of^ 
Form  CB  filers  unaffected. ''■'  Moreover, 
of  the  40  Form  CB  filers  that  would  have 
been  affected  by  the  proposed 
amendments  had  they  been  in  effect 
during  calendar  year  2000,  only  four 
(10%)  were  domestic  persons. 

Some  domestic  persons  may  incur 
costs  resulting  from  the  electronic 
formatting  of  their  securities  documents 
as  a  result  of  the  proposed  amendments. 
Since  domestic  persons  are  alreadv 
subject  to  mandated  EDGAR  filing,  thev 
already  have  trained  employees  or 
agents  capable  of  readily  electronicallv 
formatting  their  Form  TOs.  Form  CBs  or 
Schedule  13D/Gs  for  the  EDGAR 
system.  This  previous  familiarity  with 
EDGAR  should  reduce  the  costs 
incurred  by  these  domestic  persons  as  a 
result  of  our  proposed  amendments. 

C.  Comment  Solicited 

We  solicit  comment  on  the  costs  and 
benefits  of  the  proposed  amendments 
for  foreign  issuers  and  affected  domestic 
entities.  We  request  your  views  on  the 
costs  and  benefits  described  above  as 
well  as  on  any  other  costs  and  benefits 
that  could  result  from  adoption  of 


•'•^  Wp  alsn  pxpecl  that  Ihe  proposed  aiiiendnifiits 
will  not  have  a  significant  impact  on  affected 
iloiDPstic  enlitips  .According  to  two  largp  financial 
printPi^.  thp  averagp  cost  of  electronicallv 
formatting  and  transmitting  a  Schedule  130  or  I  iC, 
on  EIXiAR  is  S250. 

'^^  Had  the  proposed  amendments  been  in  effw  t 
during  the  year  2000.  they  would  have  required 
approximately  42%  (40  out  of  95)  Fomi  CBs 
submitted  in  paper  during  that  vear  to  be  filed  on 
EDC.AR. 


mandated  EDGAR  filing  requirements 
for  foreign  issuers.  We  also  request  data 
to  quantify-  the  costs  and  value  of  the 
benefits  identified. 

What  are  the  benefits  that  investors, 
financial  analysts,  uther  memb»'r<;  nf  th<' 
financial  community,  and  fort^ign 
issuers  should  realize  from  mandated 
EDGAR  filing  for  foreign  issuers':'  .^re 
they  the  same  benefits  achie\e(i  friim 
mandated  EDGAR  filing  for  dumestic 
issuers?  Are  there  any  benefits  not 
discussed  above  that  you  believe  will 
result  from  the  proposed  amendments' 
Are  there  any  benefits  discussed  ab()\  c 
that  you  believe  will  not  result  frnm  the 
proposed  amendments' 

In  particular,  will  the  proposed 
amendments  help  an  investor  to  form 
more  efficient  investment  decisions 
about  foreign  issuers'  Will  the  proposed 
amendments  facilitate  the  market 
following  of  a  foreign  issuer's  securities 
by  financial  analysts  and  other  members 
of  the  financial  communitv' 

Will  mandated  EDGAR  filing  for 
foreign  issuers  benefit  investors  hv 
resulting  in  our  creation  of  a  central 
electronic  repositor\-  for  foreign  filings 
that  is  free  to  anyone  who  has  access  to 
a  computer  linked  to  the  internet?  Will 
the  proposed  amendments  furthf  r 
benefit  investors  bv  resulting  in  a 
central  electronic  database  of  foreign 
issuer  filings  that  have  been  prepared  in 
accordance  with  the  Cfimmission's  rules 
and  that  are  readily  searchable  ' 

What  are  the  expected  initial  and 
ongoing  costs  of  mandated  EDC.\R 
filing  for  foreign  issuers'  Will  the 
magnitude  of  these  costs  for  a  foreign 
issuer  depend  on  its  level  of 
technological  proficiency  and  its 
previous  familiarity  with  EDGAR  filing 
requirements.'"  Will  the  full  range  nf 
these  costs  be  borne  by  onlv  d  minorit\ 
of  foreign  issuers?  if  so.  what  does  this 
full  range  of  costs  entail'  Are  there  costs 
in  addition  to  those  discussed  above  for 
a  foreign  issuer  that,  either  because  nf 
geographic  location  or  its  own  state  of 
development,  lacks  the  necessary 
computer  equipment  and  software  and 
technically  proficient  employees  or 
agents  to  present  its  financial  statements 
and  other  documents  in  electronic 
format  for  public  use? 

What  are  the  expected  costs  of  the 
proposed  amendments  for  foreign 
governments?  Do  you  expect  these  costs 
to  be  higher  than  the  costs  incurred  bv 
foreign  private  issuers' 

What  are  the  expected  costs  of  the 
proposed  amendments  for  a  foreign 
issuer  that  already  electronically 
formats  its  financial  statements  for 
presentation  on  its  website  or  to  meet 
the  requirements  of  its  sovereign 
securities  commission'  Are  there  costs 


in  .idditjoi!  !n  \hr,^r  [j w(  ,,--^.--,  .r '   \  >■ 
tliat  \nu  ex[)e(  t  'ssi.uir;  ...tii-ij  t;^.^  lureign 
issuer'  Will  previous  familiarity  with 
HTML  b\  thi';  foreign  issuer's 
I'liipi  '\'i  ^   If  filing  agent  reduce  the 
initial  and  ongoing  costs  of  EDGAR 
proi  essing  for  a  foreign  issuer  resulting 
from  the  proposed  amendments?  What 
additional  costs,  if  any.  will  this  foreign 
issuer  incur  if  its  employees  or  agent  is 
only  familiar  with  PDF  or  a  version  of 
HTML  that  is  not  the  version  of  HTML 
used  for  filing  documents  on  EDGAR? 

W  hnt  dre  the  expected  costs,  if  any,  of 
the  pmiiosed  amendments  for  a  foreign 
issuer  that  is  already  filing  its  securities 
documents  on  EDGAR? 

Will  the  dbilitv  of  filers  to  use  the 
Internet  reduce  the  initial  and  ongoing 
costs  resulting  from  mandated  EDGAR 
for  foreign  filers,  as  expected?  Is  the 
availability  of  compatible  computer 
equipment,  telecommunications  links  to 
the  Internet,  and  internet  service 
providers  widespread  enough  so  that 
most  foreign  issuers  that  are  currently 
paper  filers  will  be  able  to  use  the 
Internet  to  transmit  their  documents  on 
EDGAR' 

Similarly,  is  the  availability  of  filing 
agents  with  ED(i.-\R  expertise 
widespredii  ('HI  uvuh  --M  that  most  foreign 
issu'^rs  dffec.tea  b\  the  pnjposed 
amendments  will  be  able  to  use  an  agent 
in  their  own  or  a  nearby  country'  to 
fdriT'idt  and  transmit  their  documents  on 
KD(  >.\R'  If  so.  will  this  widespread 
rf\  dildbilitv  of  EDGAR  filing  agents  help 
to  reduce  the  initial  and  ongoing  costs 
resulting  from  mandated  EDGAR  filing 
tor  foreign  issuers?  Are  there  barriers  to 
entry  or  other  anti-competitive  factors 
that  could  limit  the  availability  of 
EDGAR  proficient  filing  agents  in  some 
countries  or  global  regions? 

Is  the  rurrent  paper  filer  rule 
permitting  the  filing  of  an  English 
summan,  instead  of  an  English 
translation  of  an  entire  foreign  language 
document  useful  or  of  limited  use'  How- 
widespread  an'  English  translation 
services'  Will  the  availability  of  agents 
offering  English  translation  services 
hei[i  to  lessen  the  costs  associated  with 
obtaining  an  English  translation  of  a 
foreign  language  document? 

Will  the  proposed  amendments  affect 
domestic  filers?  If  so.  how'  [)"  affected 
domestir  entities  alreadv  h.i\'  KDGAR- 
trained  employees  or  agents  that  are 
capable  of  formatting  and  transmitting 
their  Schedule  TOs.  Form  CBs  and 
Schedule  ]3D/Gs  on  EDGAR?  If  so.  will 
this  previous  EDGAR  expertise  lessen 
thp  costs  resulting  from  the  proposed 
dmendment^  for  domestic  filers? 
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rV.  Promotion  of  Efficiency. 
Competition  and  Capital  Formation 
Analysis 

Section  23faK2)  of  the  Exchange  .Art 
requires  the  Conamission.  in  adopting 
rules  under  the  Exchange  Act.  to 
consider  the  anti-competitive  effects  of 
any  rules  it  adopts.  Furthermore. 
Section  2(b)  of  the  Securities  Act  and 
Section  3(0  of  the  Exchange  Act  require 
the  Commission,  when  engaging  in 
rulemaking  that  requires  it  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition 
and  capital  formation. 

We  believe  that  the  proposed 
amendments  would  enable  investors 
and  other  interested  parties  to  have  the 
same  access  to  financial  and  other 
material  information  about  foreign 
issuers  that  have  registered  securities 
with  the  Commission  as  they  currently 
enjoy  with  domestic  reporting 
companies.  By  facilitating  the  more 
efficient  transmission,  retrieval,  analysis 
and  dissemination  of  information 
contained  in  foreign  issuers  and  related 
third  party  securities  filings  with  the 
Commission,  the  proposed  amendments 
should  enhance  an  investor's  ability  to 
make  an  informed  investment  decision 
about  a  foreign  issuer  s  securities.  They 
also  should  increase  the  market  access 
of  a  reporting  foreign  issuers  securities 
in  the  United  States. 

In  addition,  the  proposed 
amendments  would  subiect  foreign 
issuers  to  the  same  or  substantially 
similar  electronic  filing  costs 
shouldered  by  domestic  issuers,  thereby 
placing  foreign  issuers  on  a  more  equal 
footing,  and  encouraging  competition 
with  domestic  issuers  Furthermore,  the 
proposed  amendments  would  facilitate 
the  dissemination  of  information  about 
a  foreign  issuer,  which  may  be  a  non- 
reporting  company,  engaged  in  an 
exempt  cross-border  tender  offer 
transaction  with  a  domestic  or  foreign 
Exchange  Act  reporting  company  We 
recognize  that  the  proposed 
amendments  mav  disparately  impact 
some  foreign  issuers  depending  on  their 
level  of  technological  proficiency 

We  solicit  comment  on  whether,  if 
adopted,  the  proposed  amendments 
would  result  in  any  anti-competitive 
effects  or  promote  efficiency, 
competition  and  capital  formation  We 
encourage  commenters  to  provide 
empirical  data  or  other  facts  to  support 
their  views  on  any  anti-competitive 
effects  or  any  burdens  on  efficiencv, 
competition  or  capital  formation  that 
might  result  from  adoption  of  the 
proposed  amendments. 


For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
IQ'Jfi,  we  request  information  regarding 
the  potential  impact  of  the  proposed 
amendments  rm  the  economy  on  an 
annual  basis  in  particular,  commenters 
should  address  whether  the  proposed 
amendments,  if  adopted,  would  have  a 
$100,000,000  annual  effect  on  the 
economy,  cause  a  major  increase  in 
costs  nr  prices,  or  have  a  significant 
adverse  effect  on  competition, 
investment,  or  innovation.  Commenters 
should  provide  empirical  data  to 
support  their  views, 

V.  Paperwork  Reduction  Act  Analysis 

The  proposed  rule  amendments 
would  affect  six  forms  that  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995, '"■" 
The  titles  of  the  affected  information 
collections  are  the  EDGAR  Forms  ID. 
ET,  SE  and  TH.'  =■  Securities  Act  Form 
F-l.'^"  and  Exchange  Act  Form  20-F'''' 
We  have  based  our  estimates  of  the 
effects  that  the  proposed  amendments 
would  have  on  these  information 
collections  primarily  on  our  review  of 
the  most  recently  completed  Paperwork 
Reduction  Act  submissions  for  these 
forms,  on  the  forms  requirements,  and 
on  actual  filings  of  these  forms.  Because 
an  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  infi)rmation  unless  it 
displays  a  currently  valid  control 
number,  we  have  provided  below  the 
cortesponding  control  number  for  each 
of  th^'  affected  forms  We  have 
sunmitted  this  rule  proposal  to  the 
Office  of  Management  and  Budget 
("0MB")  for  review  pursuant  to  44 
i:  S  C.  3507(d)  and  5  CFR  1320,11. 

Form  ID  (OMB  Control  Number  3235- 
0328)  is  used  bv  registrants,  third  party 
filers  or  their  agents  to  request  the 
assignment  of  access  codes  that  permit 
the  filing  of  securities  documents  on 
EDGAR  This  form  enables  the 
Commission  to  assign  an  identification 
number  ( "CIK "),  confirmation  code 
("CCC").  password  ("PW")  and 
password  modification  ("PMAC")  to 
each  EDGAR  filer,  each  of  which  is 
essential  to  the  security  of  the  EDGAR 
svstem 

Form  ET  (OMB  Control  Number 
323.5-0329)  is  used  by  an  EDGAR  filer 
when  submitting  filings  on  magnetic 
cartridge.  The  information  provided  on 


'«44  US.C.  3501  Pf  s«j 

'*'  17  CFR  239.63.  239.62.  239  64  and  239  6.S 
These  forms  are  also  promulgated  a.s  E.xchange  .\ct 
forms  under  17  CFR  249  446.  249  444.  249.445,  and 
249.447. 

'^"17  CFR  239.31. 
'5'17CFR249  220.f 


Form  ET  is  technical  information  about 
the  magnetic  cartridge  contents  as  well 
as  information  that  identifies  a  contact 
person  who  can  answer  questions  about 
the  tape  cartridge. 

Form  SE  (OMB  Control  Number 
3235-0327)  is  used  by  an  EDGAR  filer 
when  submitting  paper  format  exhibits 
either  pursuant  to  a  hardship  exemption 
under  Regulation  S-T  Rules  201  and 
202  or  as  otherwise  allowed  by 
Regulation  S-T.  The  information 
provided  on  a  Form  SE  primarily 
identifies  each  paper  format  exhibit 
submitted.  A  Form  SE  filer  must  also 
submit  the  required  number  of  copies  of 
each  paper  format  exhibit. 

Form  TH  (OMB  Contt-ol  Number 
3235-0425)  is  used  by  an  EDGAR  filer 
to  request  a  temporary  hardship 
exemption  pursuant  to  Regulation  S-T 
Rule  201.  A  filer  must  submit  the  Form 
TH  along  with  the  required  number  of 
copies  of  the  paper  format  securities 
document.  The  information  provided  on 
Form  TH  enables  the  Commission  to 
determine  whether  the  filer's 
circumstances  justify  the  grant  of  a 
temporary  hardship  exemption. 

Form  F'-l  (OMB  Control  No.  3235- 
0258)  is  used  by  a  foreign  private  issuer 
to  register  its  initial  public  offering  or  a 
subsequent  offering  of  securities  under 
the  Securities  Act.  In  addition  to 
requiring  the  disclosure  of  material 
information  about  the  registrant.  Form 
F-1  also  requires  the  attachment  of 
numerous  exhibits,  including  copies  of 
the  registrant's  memoranda  of 
association,  articles  of  incorporation, 
and  material  contracts. 

Form  20-F  (OMB  Control  No.  3235- 
0288)  is  used  by  a  foreign  private  issuer 
both  to  register  a  class  of  securities 
under  the  Exchange  Act  as  well  as  to 
provide  its  annual  report  required  under 
the  Exchange  Act.  Like  the  Form  F-1, 
Form  20-F  also  requires  the  filing  of 
numerous  exhibits. 

We  estimate  that  approximately  7,000 
registrants  file  Form  ID  each  yeair  at  an 
estimated  .15  hours  per  response  for  a 
total  annual  burden  of  1.050  hours.  We 
expect  that,  if  adopted,  the  proposed 
rule  amendments  would  cause  an 
additional  1,078  registrants  to  file  a 
Form  ID.  We  anticipate  that  these 
additional  registrants  would  require  162 
hours  in  the  aggregate  to  complete  the 
Form  ID,  which  would  increase  the  total 
annual  burden  to  1,212  hours. 

We  estimate  that  120  registrants  file 
Form  ET  each  year  at  an  estimated  .25 
hours  per  response  for  a  total  annual 
burden  of  30  hours.  We  expect  that,  if 
adopted,  the  proposed  rule  amendments 
would  cause  an  additional  nine 
registrants  to  file  a  Form  ET.  We 
anticipate  that  these  additional 
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registrants  would  require  two  hours  in 
the  aggregate  to  complete  the  Form  ET. 
which  would  increase  the  total  annual 
burden  to  32  hours. 

We  estimate  that  710  registrants  file 
Form  SE  each  year  at  an  estimated  .10 
hours  per  response  for  a  total  annual 
burden  of  71  hours.  We  expect  that,  if 
adopted,  the  proposed  rule  amendments 
would  cause  an  additional  53  registrants 
to  file  a  Form  SE.  We  anticipate  that 
these  additional  registrants  would 
require  approximately  5  hours  in  the 
aggregate  to  complete  the  Form  SE. 
which  would  increase  the  total  annual 
burden  to  76  hours. 

We  estimate  that  64  registrants  file 
Form  TH  each  year  at  an  estimated  ,33 
hours  per  response  for  a  total  aimual 
burden  of  21  hours.  We  expect  that,  if 
adopted,  the  proposed  rule  amendments 
would  cause  an  additional  five 
registrants  to  file  a  Form  TH.  We 
anticipate  that  these  additional 
registrants  would  require  two  hours  in 
the  aggregate  to  complete  the  Form  TH. 
which  would  increase  the  total  annual 
burden  to  23  hours. 

We  estimate  that  140  registrants  file 
Form  F-1  each  year  at  an  estimated 
1,881  hours  per  response  for  a  total  of 
263,340  burden  hours.  We  further 
estimate  that  registrants  would  incur 
25%  of  the  total  burden  hours  (65,835 
hours)  and  outside  law  firms  would 
account  for  75%  of  the  total  burden 
hours  (197.505  hours)  at  an  average  cost 
of  $175  per  hour  for  a  total  of 
534,563.375.  We  expect  that,  if  adopted, 
the  proposed  amendments  would  cause 
seven  registrants  to  incur  additional 
burden  hours  and  costs  for  services 
pertaining  to  translating  into  English  all 
of  a  foreign  language  exhibit  or  other 
document  instead  of  providing  an 
English  summary.  We  estimate  that  for 
each  of  the  seven  registration  statements 
affected,  there  would  occur  48 
additional  burden  hours  pertaining  to 
these  translation  requirements  for  a  total 
of  336  additional  burden  hours.  We 
expect  that  registrants  would  incur  25% 
of  these  additional  burden  hours  (84 
hours).  We  further  expect  that  the 
proposed  amendments  would  require 
the  translation  of  an  additional  18  pages 
per  filing  at  a  cost  of  $75  per  page 
($1013  per  filing]  for  an  aggregate 
increase  of  $7,091.  Thus,  we  estimate 
that  the  proposed  amendments  would 
increase  the  total  annual  burden 
incurred  by  registrants  in  the 
preparation  of  a  Form  F-1  to  65,919 
hours.  We  further  estimate  that  the 
proposed  amendments  would  increase 
the  total  arniual  costs  attributed  to  the 
preparation  of  the  Form  F-1  by  outside 
firms  to  $34,570,466. 


We  estimate  that  foreign  private 
issuers  file  1165  Form  20-Fs  each  year 
at  an  estimated  1721  hours  per  response 
for  a  total  of  2.004.965  annual  burden 
hours.  We  further  estimate  that  foreign 
private  issuers  would  incur  25%  of  the 
total  burden  hours  (501,241  hours)  and 
outside  law  firms  would  account  for 
75%  of  the  total  burden  hours 
(1.503.724  hours)  at  an  average  cost  of 
$1 75  per  hour  for  a  total  of 
$263,151,700  We  expect  that,  if 
adopted,  the  proposed  amendments 
would  cause  58  foreign  private  issuers 
to  incur  additional  burden  hours  and 
costs  for  English  translation  services. 
We  estimate  that  for  each  of  the  Form 
20-Fs  affected,  there  would  occur  48 
additional  burden  hours  pertaining  to 
these  translation  requirements  for  a  total 
of  2784  additional  burden  hours  We 
expect  that  foreign  pri%ate  issuers 
would  incur  25%  of  these  additional 
burden  hours  (696  hours).  We  further 
expect  that  the  proposed  amendments 
would  require  the  translation  of  an 
additional  18  pages  per  filing  at  a  cost 
of  $75  per  page  ($1013  per  filing)  for  an 
aggregate  increase  of  $58,754  Thus,  we 
estimate  that  the  proposed  amendments 
would  increase  the  total  annual  burden 
incurred  by  foreign  private  issuers  in 
the  preparation  of  a  Form  20-F  to 
501,937  hours.  We  further  estimate  thdt 
the  proposed  amendments  would 
increase  the  total  annual  costs  attributed 
to  the  preparation  of  the  Form  20-F  bv 
outside  firms  to  $263,210,454 

Wo  are  soliciting  comment  on  the 
expected  Paperwork  Reduction  Act 
effects  of  the  proposed  rule 
amendments.  In  particular,  we  solicit 
comment  on  the  accuracy  of  our 
additional  burden  hour  and  cost 
estimates  expected  to  result  from  the 
proposed  amendments  We  further 
request  comment  on  whether  the 
expected  increase  in  the  number  of 
Forms  ID,  ET.  SE  and  TH  filed  and  the 
expected  increase  in  the  number  of 
exhibit  pages  translated  info  English 
following  adoption  of  the  proposed 
amendments  is  necessarv'  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
additional  information  garnered  will 
have  practical  utility.  In  addition,  we 
solicit  comment  on  whether  there  an- 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected.  We  further  solicit  comment 
on  whether  there  are  ways  to  minimize 
the  burden  of  information  collection  on 
those  foreign  filers  who  will  file  the 
above  forms,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 
Finally,  we  solicit  comment  on  whether 


thi'  proposed  amfndmrnts  will  have  any 
effects  on  any  other  colic'ction  of 
information  not  previously  identified  in 
this  se(  tion 

li  vou  would  like  to  submit  comments 
on  the  collection  of  information 
requirements  and  pxprrtpd  effects, 
please  direct  them  li.  (h<-  ( Jffice  of 
Management  and  F^jiit;i  '    Attention: 
Desk  Officer  fur  the  .Securities  and 
Exchange  Commission.  Office  of 
Informatiiin  and  Regulator,'  Affairs, 
Washington,  DC  20503.  You  should  also 
send  a  copy  of  the  comments  to 
Jonathan  C,  Katz.  Secretary.  Securities 
and  E\(  hange  Commission.  450  Fifth 
Street   N\V    Washington,  DC  20549. 
with  reference  to  File  No,  S7-18-01. 
Requests  for  materials  submitted  to 
OMB  hv  the  Commission  with  regard  to 
these  I  ollections  of  information  should 
be  in  writing,  n'fer  to  File  No.  S7-18- 
01    and  be  submitted  to  the  Securities 
and  F.xt.hange  Commission.  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  must  make  a 
decision  concerning  the  affected 
collections  of  information  between  30 
and  hO  davs  after  publication  of  this 
release  (>)ns(K)uent]\    in  order  to 
ensure  that  your  comments  achieve 
their  fullest  effect,  you  should  submit 
(  omments  to  OMB  within  30  davs  of 
this  release  s  publication 

VI.  Regulatorv  Flexibility  .^ct 
Certification 

Inder  Section  605(b)  of  the 
Regulators'  Flexibilitv  ,^ct.■■'''  our 
(.hairman  has  (  eriified  that   if  adopted, 
the  proposed  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  numtier  of  small  entities. 
Wp  have  attac  hed  this  certification  as 
.-\ppendix  .^  to  this  release  We 
encourage  written  comments  regarding 
this  certification  We  request  in 
particular  that  commenters  describe  the 
natun'  of  anv  impact  on  small  entities 
and  provide  empirical  data  to  support 
the  extent  of  the  impact. 

\T1.  Statutory  Basis  and  Text  of 
Proposed  Rule  .Amendments 

We  propose  Securities  Act  Rule  493b 
and  the  amendments  to  Securities  Act 
Rule  40:?,  the  re<.c  is<ion  of  Regulation 
,S-T  Rule  601,  the  amendments  to 
Regulation  S-T  Rules  100,  101,  303,  306 
and  3\  f ,  the  amendments  to  E.xchange 
.■\c:t  Rule  12b-12,  and  the  amendments 
to  the  .Securities  Act  and  PIxchange  Act 
forms,  under  the  authority  in  Sections  6, 
7,  10  and  mia)  of  the  Securities  Act.'*" 
and  Sections  3.  12.  13.  14.  15(d).  23(a) 


'«  5  U.SC  605(b) 

'"15  U.S.C,  77f.  77g.  77h.  77).  and  77»(a) 
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and  35A  of  the  Exchange  Act"''"  We 
further  propose  the  amendment  to  Form 
F-X  under  Sections  304.  305.  307,  310 
and  319  of  the  Trust  Indenture  Act"^^'' 

List  of  Subjects 

17CFB  Parts  230.  232.  239.  240.  249. 
and  269 

Reporting  and  recordkeeping 
requirements.  Securities 

Text  of  Proposed  Rule  Amendments 

In  accordance  with  the  foregoing,  we 
propose  to  amend  Title  17,  Chapter  II  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1   The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authoritv:  15  U.S.C.  77b,  77c.  77d.  77f. 
77g.  77h.  77j.  77r,  77sss,  77z-3.  78c,  78d.  78/. 
78m,  78n,  78o,  78t,  78w.  78//(d),  78mm,  79t. 
80a-8.  80a-24. 80a-28.  80a-29,  80a-30.  and 
80a-37.  unless  otherwise  noted. 

*  •  •  *  « 

2.  The  authority  citation  following 
§230.403  is  removed 

3.  Amend  §  230.403  by  revising 
paragraph  (c)  to  read  as  follows: 

§  230.403    Requirements  as  to  paper, 
printing,  language  and  pagination. 

***** 

(c)  All  Securities  .\ct  filings  must  be 
in  the  English  language  If  a  filer  seeks 
to  include  a  foreign  language  document 
in  a  filing,  for  example,  as  an  exhibit,  it 
must  submit  instead  a  fair  and  accurate 
English  translation  of  the  entire  foreign 
language  document  Every  English 
translation  document  must  include  ri 
written  representation  that  the 
document  is  a  fair  and  accurate  Engli-.h 
translation  of  the  foreign  language 
document.  A  designated  officer  or 
official  of  the  filer  must  sign  the  written 
representation  in  accordance  with 
§  230.402(e).  A  filer  must  provide  a  copy 
of  any  foreign  language  document  upon 
the  request  of  Commission  staff. 

•  *         *         ft         * 

4  Section  230  493  is  revised  to  read 
as  follows: 

§230.493    Additional  Schedule  B 
disclosure  and  filing  requirements. 

(a)  The  copy  of  the  opinion  or 
opinions  of  counsel  required  by 
paragraph  (14)  of  Schedule  B  shall  be 
filed  either  as  a  part  of  the  registraticm 
statement  as  originallv  filed,  or  as  an 


'  It  i:  S  [.    78<.  78/,  78m.  78n,  78o(d),  78w,  and 


'8i.' 


I"'  15  U.S.C.  77ddd,  77eee,  77gj;g,  77iij  and  77sss 


amendment  to  the  registration 
statement. 

(b)  A  foreign  government  or  political 
subdivision  of  a  foreign  government 
must  file  a  registration  statement 
submitted  under  Schedule  B  of  the  Act 
on  the  Commission's  Electronic  Data 
Gathering  and  Retiieval  System 
(EDG.-\R)  unless  it  has  obtained  a 
hardship  exemption  under  S)  232.201  or 
§  232,202  of  this  chapter  (Regulation  S- 
T). 

(c)  A  foreign  goveriunent  or  political 
subdivision  that  intends  to  incorporate 
by  reference  into  a  Schedule  B 
registration  statement  its  annual  report 
on  Form  18-K  (§249  318  of  this 
chapter),  and  any  exhibits  or 
amendments  to  this  report,  must 
disclose  in  the  Schedule  B  registration 
statement: 

(1 1  That  the  Commission  maintains  an 
Internet  site  that  contains  reports  and 
other  information  regarding  issuers  that 
file  electronifallv  with  the  Commission: 
and 

(2)  The  address  for  the  Commission 
Internet  site  (http:/'Ww\v  sec.gov).  A 
foreign  government  (jr  political 
subdivision  filing  on  EDGAR  is  further 
encouraged  to  give  its  Internet  address, 
if  available. 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

5  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h.  77j, 
77s(a),  77sss(a),  78c(b),  78/,  78m,  78n,  78o(d), 
78w(a).  78//(d),  79t(a).  80a-8.  80a-29.  80a-30 
and  80a-37. 

6,  Amend  §232.100  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§232.100     Persons  and  entities  subject  to 
mandated  electronic  filing, 
»  «  *  •  * 

(a)  Registrants  whose  filings  are 
subject  to  review  by  the  Division  of 
Corporation  Finance; 

***** 

iLj  Any  party  (including  natural 
persons)  that  files  a  document  jointly 
with,  or  as  a  third  party  filer  with 
respect  to,  a  registrant  that  is  subject  to 
mandated  electronic  filing 
requirements 

7  Amend  §232.101: 

a.  By  removing  the  word  "and"  at  the 
end  of  paragraph  (a)(l)(iv); 

b.  By  removing  the  period  at  the  end 
of  paragraph  (a)(l)(v)  and  in  its  place 
adding  a  sHmi(.:olon, 

('.  Bv  adding  paragraphs  (a)(l)(vi), 
(a)(l)(vii)and(a)(l)(viii); 

d.  By  revising  paragraphs  (b)(1)  and 
(b)(6):" 


e.  By  adding  paragraphs  {b)(7)  and 
(b)(8): 

f.  By  removing  the  period  at  the  end 
of  each  of  paragraphs  (c)(5).  (c)(6),  and 
(c)(14)  and  in  its  place  adding  a 
semicolon: 

g.  By  adding  the  word  "and"  at  the 
end  of  paragraph  (c)(16); 

h.  By  removing  paragraph  (c)(15):  and 
i.  By  redesignating  paragraphs  (c)(16) 

and  (c)(17)  as  paragraphs  (c)(15)  and 

(0(16). 
The  additions  and  revisions  read  as 

follows: 

§232.101     Mandated  electronic 
submissions  and  exceptions. 

(a)  *   *    * 
(1)  *   *   * 

(vi)  Form  CB  (§§  239  800  and  249.480 
of  this  chapter)  filed  under  §  230,801  or 
230,802  of  this  chapter  or  §  240, 13e- 
4(h)(8).  240.14d-l(c).  or  240.14e-2(d)  of 
this  chapter  if: 

(A)  The  filer  of  the  Form  CB  is  a 
company  that  is  subject  to  the  reporting 
requirements  of  Section  13  or  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m  or 
780(d)):  or 

(B)  The  foreign  private  issuer  that  is 
the  subject  of  a  transaction  covered  by 
a  Form  CB  is  subject  to  the  reporting 
requirements  of  Section  13  or  15(d)  of 
the  Exchange  Act: 

(vii)  Form  F-X  (§  239.42  of  this 
chapter)  except  as  otherwise  provided 
bv  §  232.101(b)(8):  and 

"  (viii)  Form  F-N  (§  239.43  of  this 
chapter)  filed  by  foreign  banks  and 
insurance  companies  and  certain  of 
their  holding  companies  and  finance 
subsidiaries  under  §  230.489  of  this 
chapter. 
***** 

(b)  *   *   * 

(1)  Annual  reports  to  security  holders 
furnished  for  the  information  of  the 
Commission  under  §  240.14a-3(c)  of 
this  chapter  or  §  240,14c-3(b)  of  this 
chapter,  under  the  requirements  of  Form 
10-K  or  Form  10-KSB  (§§  249,310  or 
249,310b  of  this  chapter)  filed  by 
registrants  under  Exchange  Act  Section 
15(d)  (15  U,S,C.  780(d))  ,  or  by  foreign 
issuers  filed  on  Form  6-K  (§  249,306  of 
this  chapter)  under  §  240.13a-16  of  this 
chapter  or  §  240.15d-16  of  this  chapter; 
***** 

(6)  Periodic  reports  and  reports  with 
respect  to  distributions  of  primary- 
obligations  filed  by: 

(i)  The  International  Bank  for 
Reconstruction  and  Development  under 
Section  15(a)  of  the  Bretton  Woods 
Agreements  Act  (22  U.S.C,  286k-l(a)) 
and  Title  17,  Part  285  of  the  Code  of 
Federal  Regulations; 

(ii)  The  Inter-American  Development 
Bank  under  Section  11(a)  of  the  Inter- 
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American  Development  Bank  Act  (22 
U.S.C.  283h(a))  and  Title  17,  Part  286  of 
the  Code  of  Federal  Regulations; 

(iii)  The  Asian  Development  Bank 
under  Section  1 1(a)  of  the  Asian 
Development  Bank  Act  (22  U.S.C. 
285h(a))  and  Title  17,  Part  287  of  the 
Code  of  Federal  Regulations; 

(iv)  The  African  Development  Bank 
under  Section  9(a)  of  the  African 
Development  Bank  Act  (22  U.S.C.  2901- 
9(a))  and  Title  17.  Part  288  of  the  Code 
of  Federal  Regulations; 

(v)  The  International  Finance 
Corporation  under  Section  13(a)  of  the 
International  Finance  Corporation  Act 
(22  U.S.C.  282k(a))  and  Title  17,  Part 

289  of  the  Code  of  Federal  Regulations; 
and 

(vi)  The  European  Bank  for 
Reconstruction  and  Development  under 
Section  9(a)  of  the  European  Bank  for 
Reconstruction  and  Development  Act 
(22  U.S.C.  290/-7(a))  and  Title  17.  Part 

290  of  the  Code  of  Federal  Regulations; 

(7)  A  Form  CB  (§§  239.800  and 
249.480  of  this  chapter)  if  neither  the 
filer  nor  the  company  that  is  the  subject 
of  the  Form  CB  transaction  is  subject  to 
the  reporting  requirements  of  Section  1 3 
or  Section  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m  or  15  U.S.C.  78o(d)); 

(8)  A  Form  F-X  (§  239.42  of  this 
chapter)  if: 

(i)  Neither  the  filer  nor  the  company 
that  is  the  subject  of  the  transaction 
under  Form  CB  (§§  239.800  and  249.480 
of  this  chapter)  is  subject  to  the 
reporting  requirements  of  Section  1 3  or 
Section  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m  or  15  U.S.C.  78o(d));  or 

(ii)  Filed  by  a  Canadian  issuer  when 
qualifying  an  offering  statement 
pursuant  to  the  provisions  of  Regulation 
A  {§§230.251—230.263  of  this  chapter). 
***** 

8.  Amend  §  232.303  by  revising 
paragraph  (b)  to  read  as  follows: 

§  232.303    Incorporation  by  reference. 

(a)  *   *   * 

(b)  If  a  filer  incorporates  by  reference 
into  an  electronic  filing  any  portion  of 
an  annual  or  quarterly  report  to  security 
holders,  it  must  also  file  the  portion  of 
the  annual  or  quarterly  report  to 
security  holders  in  electronic  format  as 
an  exhibit  to  the  filing,  as  required  bv 
Regulation  S-K  Item  601(b)(13) 

(§  229.601  (b)(13)  of  this  chapter)  and 
Regulation  S-B  Item  601(b)(13) 
(§  228. 601(b){13)  of  this  chapter).  If  a 
foreign  issuer  incorporates  by  reference 
into  any  electronic  filing  any  portion  of 
an  annual  or  other  report  to  security 
holders,  it  also  must  file  the  portion  of 
the  annual  or  other  report  to  security 
holders  in  electronic  format  as  an 
exhibit  to  the  filing.  The  requirements  of 


this  paragraph  do  not  apply  to 
incorporation  by  reference  by  an 
investment  company  from  an  annual  or 
quarterly  report  to  security  holders 

9.  Amend  §232.306: 

a.  By  revising  paragraph  (a): 

b.  By  removing  the  Note  following 
paragraph  (a): 

c.  By  redesignating  paragraph  fh)  as 
paragraph  (d);  and 

d.  By  adding  new  paragraph  (b)  and 
paragraph  (c). 

The  additions  and  revisions  read  as 
follows: 

§232.306    Foreign  language  documents 
and  symbols. 

(a)  All  electronic  filings  and 
submissions  must  be  in  the  English 
language.  If  a  filer  seeks  to  inriudc  a 
foreign  language  document  in  an 
electronic  filing  or  submission,  for 
example,  as  an  exhibit,  it  must  submit 
instead  a  fair  and  accurate  English 
translation  of  the  entire  foreign  language 
document  in  electronic  format,  except 
as  otherwise  permitted  under  paragraph 
(b)  of  this  section. 

(b)  A  foreign  government  or  its 
political  subdivision  must  electrunicalK 
file  a  fair  and  accurate  EngHsh 
fjanslation,  if  available,  of  its  latest 
annual  budget  as  presented  to  its 
legislative  body,  as  Exhibit  B  in  Form  18 
(§  249.218  of  this  chapter)  or  Exhibit  (r) 
in  Form  18-K  (§  249.318  of  this  chapter) 
If  no  English  translation  is  available,  a 
foreign  government  or  political 
subdivision  must  submit  a  copy  of  the 
foreign  language  version  of  its  latest 
annual  budget  in  paper  under  cover  of 
Form  SE  (§  249.444  of  this  chapter) 

(c)  Every'  English  translation  filed  or 
submitted  under  paragraph  (a)  or  (bl  of 
this  section  must  include  a  written 
representation  that  the  electronic  filing 
or  submission  is  a  fair  and  accurate 
English  translation  of  the  foreign 
language  document.  A  designated 
officer  or  official  of  the  filer  must  sign 
the  written  representation  in  the  manner 
set  forth  by  §  232.302.  A  filer  must 
provide  the  foreign  language  version  of 

a  document  upon  the  request  of 
Commission  staff. 
***** 

10.  By  amending  §  232.31 1  by 
redesignating  paragraphs  (fl.  (gj  and  (h) 
as  paragraphs  (h),  (i)  and  (f)  and  bv 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  232.31 1     Documents  submitted  in  paper 
under  cover  of  Form  SE. 

***** 

(g)  A  foreign  government  or  political 
subdivision  that  is  not  filing  in 
electronic  format  an  English  translation 
of  its  latest  armuai  budget  submitted  as 


Exhibit  B  in  Form  18  (^249  21 H  of  this 
chapter)  or  Exhibit  (cl  in  Form  IH-k 
(§249  318  of  this  chaplor)  r.\\i-\  fil.'  a 
copy  of  the  foreign  langLi.itii-  mt^k  ;;  <  ' 
its  latest  annual  budget  m  [i.iprr  iimi'T 
(  over  of  Form  SE  (§§  239.64.  249  444. 
259  603,  269  8,  and  274.403  of  this 
chapter)  in  accordance  with 
«» 232.306(b). 


§232.601     [Removed  and  Reserved] 

11.  §232  601  is  removed  ana 
reserved 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

12  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77),  77s. 
77Z-2.  77SSS.  78c.  78/.  78m,  78n.  78o(d), 
78U-5,  78w(a),  78//(d).  79e,  79f,  79g,  79).  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-24.  80a-29, 
80a-30  and  80a-37,  unless  otherwise  noted. 
***** 

13  Am^nd  Form  F-7  (referenced  in 
§  239.37),  Oneral  Instructions  II,  by 
revising  paragraph  G  to  read  as  follows: 

Note:  The  text  of  Form  F-7  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-7 


rreneral  Instructions 


//  Application  of  General  Rules  and 

Heeulntmns 


C".   Vou  must  filf  a  rt'k;istration 
statement  in  eliHtronic  format  in  the 
English  language  as  required  bv 
Regulation  S-T  Rule  306  (17  CFR 
232  306)  If  any  part  of  the  body  of  the 
Canadian  registration  statement  is  in  a 
language  other  than  English,  you  must 
provide  an  English  translation  instead  of 
the  foreign  language  \ersion  when  filing 
jhe  registration  statement  in  elprtronic 
format  with  the  (.omniissiun.  If  you 
wish  to  submit  a  foreign  language 
exhibit  or  other  supplementary 
do(  ument  with  the  registration 
statement,  you  must  file  instead  an 
English  translation  of  the  exhibit  or 
other  document  as  required  by 
Regulation  -S-T  Rule  306.  If  you  are 
filing  the  registration  statement  in  paper 
under  a  hardship  exemption  provided 
by  Regulation  S-T  Rule  201  or  202  (17 
CFR  232  201  or  232  202),  or  as 
otherwise  permitted  b\  the  Commission. 
\ou  must  file  a  registration  statement, 
including  exhibits  and  other 
supplementary  dru  uments.  that 


Federal  Register/ Vol.  66,  No.  193 /Thursday,  October  4,  2001 /Proposed  Rules 


complies  with  Securities  Act  Rule 
403(c)  (17  CFR  230.403(c)). 

***** 

14.  Amend  Form  F-8  (referenced  in 
§239.38).  General  Instructions  IV.  hy 
revising  paragraph  I.  to  read  as  follows: 

Note:  The  text  of  Form  F-8  does  not  uui 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-8 


General  Instructions 


A'  Application  of  Genenil  Rule^  and 
Regulations 
*****  I 

I.  You  must  file  a  registration 
statement  in  electronic  format  in  the 
English  language  as  required  bv 
Regulation  S-T  Rule  306  ( 17  CFR 
232.306).  If  any  part  of  the  bodv  ot  the 
Canadian  registration  statement  is  in  a 
language  other  than  English,  you  must 
provide  an  English  translation  mstead  "t 
the  foreign  language  version  when  filing 
the  registration  statement  in  electronic 
format  with  the  Commission.  If  you 
wish  to  submit  a  foreign  language 
exhibit  or  other  supplementary 
document  with  the  registration 
statement,  you  must  file  instead  an 
English  translation  of  the  exhibit  or 
other  document  as  required  by 
Regulation  S-T  Rule  306.  If  you  are 
filing  the  registration  statement  in  paper 
under  a  hardship  exemption  provided 
by  Regulation  S-T  Rule  201  or  202(17 
CFR  232.201  or  232.202).  or  as 
otherwise  permitted  by  the  Commission, 
you  must  file  a  registration  statement, 
including  exhibits  and  other 
supplementary  documents,  that 
complies  with  Securities  Act  Rule 
403(c)  (17  CFR  230  403(c)). 
***** 

15.  Amend  Form  F-9  (referenced  in 
§  239.39),  General  Instructions  11,  hy 
revising  paragraph  I  to  read  as  follows: 

Note:  The  text  of  Form  F-9  does  not  and 

the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-9 


General  Instructions 


//.  Application  of  General  Rules  and 

Regulations 

***** 

I.  You  must  file  a  registration 
statement  in  electronic  format  in  the 
English  language  as  required  by 
Regulation  S-T  Rule  306  (17  CFR 


232  306)  If  anv  part  of  the  body  of  the 
Canadian  registration  statement  is  in  a 
language  other  than  English,  you  must 
provide  an  English  translation  instead  of 
the  foreign  language  version  when  filing 
the  registration  statement  in  electronic 
format  with  the  (Commission.  If  you 
wish  to  submit  a  foreign  language 
exhibit  or  other  supplementary 
document  with  the  registration 
statement,  you  must  file  instead  an 
English  translation  of  the  exhibit  or 
other  do(_;ument  as  required  by 
Regulation  S-T  Rule  306.  If  you  are 
filing  the  registration  statement  in  paper 
under  a  hardship  exemption  provided 
by  Regulation  ,S-T  Rule  201  or  202  (17 
CFR  I.iZ  201  ur  232.202).  or  as 
otherwise  permitted  by  the  Commission, 
you  must  file  a  registration  statement, 
including  exhibits  and  other 
supplementarv  documents,  that 
complies  w  ith  Securities  Act  Rule 
403(c)  (17  CFR  230.403(c)). 
***** 

16  ,\mend  Form  F-10  (referenced  in 
t)  239  401.  (ienerai  Instructions  II,  by 
revising  paragraph  [.  to  read  as  follows: 

Note:  The  text  of  Form  F-10  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-10 


General  Instructions 


//  Application  of  General  Rules  and 
Regulations 


I.  You  must  file  a  registration 
statement  in  electronic  format  in  the 
English  language  as  required  bv 
Regulation  S-T  Rule  306  (17  CFR 
232.306)   If  any  part  of  the  body  of  the 
Canadian  registration  statement  is  in  a 
language  other  than  English,  you  must 
provide  an  English  translation  instead  of 
the  foreign  language  version  when  filing 
the  registration  statement  in  electronic 
format  with  the  Commission.  If  you 
wisii  to  submit  a  foreign  language 
exhibit  or  other  supplementary 
document  with  the  registration 
statement,  you  must  file  instead  an 
English  translation  of  the  exhibit  or 
other  document  as  required  by 
Regulation  S-T  Rule  306.  If  you  are 
filing  the  registration  statement  in  paper 
under  a  hardship  exemption  provided 
by  Regulation  S-T  Rule  201  or  202  (17 
CFR  232  201  or  232.202),  or  as 
otherwi.se  permitted  by  the  Commission, 
you  must  file  a  registration  statement, 
including  exhibits  and  other 
supplementarv  documents,  that 


complies  with  Securities  Act  Rule 
403(c)  (17  CFR  230.403(c)). 

***** 

17.  Amend  Form  F-80  (referenced  in 
§  239.41),  General  Instructions  IV,  by 
revising  paragraph  I.  to  read  as  follows: 

Note:  The  text  of  Form  F-80  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

Form  F-80 


General  Instructions 


A'.  Application  of  General  Rules  and 
Regulations 

***** 

I.  You  must  file  a  registration 
statement  in  electronic  format  in  the 
English  language  as  required  bv 
Regulation  S-T  Rule  306  (17  CFR 
232.306).  If  any  part  of  the  body  of  the 
Canadian  registration  statement  is  in  a 
language  other  than  English,  you  must 
provide  an  English  translation  instead  of 
the  foreign  language  version  when  filing 
the  registration  statement  in  electronic 
format  with  the  Commission.  If  you 
wish  to  submit  a  foreign  language 
exhibit  or  other  supplementary 
document  with  the  registration 
statement,  you  must  file  instead  an 
English  translation  of  the  exhibit  or 
other  document  as  required  by 
Regulation  S-T  Rule  306.  If  you  are 
filing  the  registration  statement  in  paper 
under  a  hardship  exemption  provided 
by  Regulation  S-T  Rule  201  or  202  (17 
CFR  232.201  or  232.202),  or  as 
otherwise  permitted  by  the  Commission, 
you  must  file  a  registration  statement, 
including  exhibits  and  other 
supplementary  documents,  that 
complies  with  Securities  Act  Rule 
403(c)  (17  CFR  230.403(c)). 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

18.  The  authority  citation  for  Fart  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g.  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg.  77nnn, 
77SSS,  77ttt,  78c.  78d,  78f,  78i,  78i,  78)-l, 
78lc,  78k-l,  78/.  78m.  78n,  78o,  78p,  78q,  78s, 
78U-5,  78w,  78x,  78//,  78mm,  79q.  79t,  80a- 
20.  80a-23.  80a-29.  80a-37,  80b-3.  80b-4 
and  80b-ll,  unless  otherwise  noted. 
***** 

19.  The  authority  citations  following 
§  240.12b-12  are  removed. 

20.  Amend  §  240.12b-12  by  revising 
paragraph  (d)  to  read  as  follows: 
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§  240.126-12    Requirements  as  to  paper, 
printing  and  language. 

*         *         »         *         ♦ 

{d)(l)  All  Exchange  Act  filings  and 
submissions  must  be  in  the  English 
language.  If  a  filer  seeks  to  include  a 
foreign  language  document  in  a  fding  or 
submission,  for  example,  as  an  exhibit. 
it  must  submit  instead  a  fair  and 
accurate  English  translation  of  the  entire 
foreign  language  document,  except  as 
otherwise  permitted  under  paragraph 
(d)(2)  of  this  section. 

(2)  A  foreign  govenmient  or  its 
political  subdivision  must  provide  a  fair 
and  accurate  English  translation  of  its 
latest  annual  budget  submitted  as 
Exhibit  B  in  Form  18  (§  249.218  of  this 
chapter)  or  Exhibit  (c)  in  Form  18-K 

(§  249.318  of  this  chapter)  only  if  one  is 
available.  If  no  English  translation  is 
available,  a  filer  must  provide  a  paper 
copy  of  the  foreign  language  version  of 
its  latest  annual  budget  as  an  exhibit. 

(3)  In  any  English  translation 
document  submitted  pursuant  to 
paragraphs  (d)(1)  or  (2)  of  this  section, 
a  filer  must  include  a  vk^ritten 
representation  that  the  document  is  a 
fair  and  accurate  English  translation  of 
the  foreign  language  document.  A 
designated  officer  or  official  of  the  filer 
must  sign  the  written  representation  in 
accordance  with  §  240.12b-ll(d).  A  filer 
must  provide  a  copy  of  any  foreign 
language  document  upon  the  request  of 
Commission  staff. 


PART  249— FORMS,  SECURfTIES 
EXCHANGE  ACT  OF  1934 

21.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a.  p(  spq  .  unless 
otherwise  noted; 
***** 

22.  Amend  Form  20-F  (referenced  in 
§  249.220f)  by  revising  General 
Instruction  D.  to  read  as  follows: 

Note:  The  text  of  Form  20-F  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F 


General  Instructions 


D.  How  To  File  Registration  Statements 
and  Reports  on  This  Form 

(a)  If  you  have  technical  questions 
about  our  Electronic  Data  Gathering  and 
Retrieval  System  (EDGAR)  or  want  to 
request  an  access  code,  call  the  EDGAR 
Filer  Support  Office  at  (202)  942-8900. 
If  you  have  questions  about  the  EDGAR 


rules,  call  the  Office  of  EDGAR  Policv 
at (202) 942-2940. 

(b)  If  you  are  filing  the  Form  20-F 
registration  statement  or  report  in  paper 
under  a  hardship  exemption  in  Rule  201 
or  202  of  Regulation  S-T  ( 1 7  CFR 
232.201  or  232  202).  or  as  otherwisf 
permitted  by  the  Commission,  vou  must 
file  with  the  Commission  (i)  three 
complete  copies  of  the  registration 
statement  or  report,  including  financ.idi 
statements,  exhibits  and  all  other  papers 
and  documents  filed  as  part  of  the 
registration  statement  or  report,  and  (ii) 
five  additional  copies  of  the  registration 
statement  or  report,  which  need  not 
contain  exhibits.  File  at  least  one 
complete  copy  of  the  registration 
statement  or  report,  including  financial 
statements,  exhibits  and  all  other  papers 
and  documents  filed  as  part  of  the 
registration  statement  or  report,  with 
each  exchange  on  which  anv  class  of 
securities  is  or  will  be  registered 
Manually  sign  at  least  one  c  omplete 
copy  of  the  registration  statement  or 
report  filed  with  the  Commission  anti 
one  copy  filed  with  each  exchange. 
Type  or  print  the  signatures  on  copies 
that  are  not  manually  signed  See 
Exchange  Act  Rule  12b-ll(d)  (17  CFR 
240.12b-ll(d))  for  instructions  about 
manual  signatures  and  the  Instructions 
as  to  Exhibits  of  this  Form  for 
instructions  about  signatures  through 
powers  of  attorney 

(c)  When  registration  statements  and 
reports  are  permitted  to  be  filed  in 
paper,  they  are  filed  with  the 
Commission  by  sending  or  delivering 
them  to  our  File  Desk  between  the  hours 
of  9:00  a.m.  and  5:30  p.m..  Washington. 
D.C.  time.  The  File  Desk  is  closed  on 
weekends  and  federal  holidays  If  vou 
file  a  paper  registration  statement  or 
report  by  mail  qr  by  any  means  other 
than  hand  deliver^',  the  address  is  C  S 
Securities  and  Exchange  Commission. 
Attention:  File  Desk,  450  Fifth  Street. 
NW..  Washington.  DC  20549  We 
consider  documents  to  be  filed  on  the 
date  our  File  Desk  receives  them 
***** 

23.  Amend  Form  CB  (referenced  in 
§  239.800  and  §  249.480)  by  revising  the 
cover  page  to  read  as  follows: 

Note:  The  text  of  Form  ("B  does  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations 

0MB  Approval 

0MB  Number;  .■12,15-0518 
Expires;  March  31.  2002 
Estimated  average  burden  hours  per 
response:  2.0 


United  States  Securities  and  Fx(  hange 
Commission.  Washington.  D  (    20549 

Form  CB 

Tender  Offer Tiight.s  OfTenni;      " 
Notification  Form  (.Amendment  No. 
) 

Please  place  an  X  in  the  box(es)  to 

designate  tli>-  .iji-n-firiate  rule 
prm'ision;--'  ri'iieii  upon  to  file  this 

Form 

D  Securities  Act  Rule  801  (Rights 

Offering) 
n  Securities  Act  Rule  802  (Exchange 

Offer) 
D  Securities  Act  Rule  13e-4(h)(8) 

(Issuer  Tender  Offer) 
D  Exchange  Act  Rule  14d-l(c)  (Third 

Party  Tender  Offer) 
n  Exchange  Act  Rule  14e-2(d)  (Subject 

Company  Response) 
□  Filed  in  paper  if  permitted  by 

Regulation  S-T  Rule  lOlfbK?) 

Sole;  Regulation  S-T  Rule  101(b)(7)  only 
[it'rmits  the  filing  of  a  Form  CB  in  paper  if 
neither  the  subject  company  nor  the  person 
furnishing  the  form  has  reporting  obligations 
under  Section  13  or  15(d)  of  the  Exchange 
Act 
*  «  •  •  * 

24   .'Xmend  Fi-rni  >•   k    r.  f>T>;ii  "d  in 
«*  249  .U)6)  bv  ri'\  imui;  tht-  (  i  '\  rr  page 
and  paragraph  D  of  the  On'T,!) 
Instructions  to  read  as  follows: 

Note:  The  text  of  Form  6-K  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

OMB  Approval 

OMB  Number:  3235-0116 
Flxpires:  March  31,  2003 
Estimated  average  burden  hours  per 
response:  8 

Form  6-K 

Securities  and  Exchange  Commis,sion. 
Washington.  DC  20549 

Report  of  Foreign  Private  Issuer 

Pursuant  to  Rule  13a-16  or  15d-16 

under  the  .Sec  untiev  Kxi  h<iiii;>'  Act  of 
1934 

For  the  month  of  ,  20 

Commission  File  Number 


(Translation  of  registrant's  name  into 
English) 

(Address  of  principal  executive  offices) 
Indicate  by  check  mark  whether  the 
registrant  files  or  will  file  annual 
reports  under  cover  of  Form  20-F  or 

Form  40-F;  ^ 

Form  20-F Form  40-F 

Indicate  bv  check  mark  if  the  registrant 
is  submitting  the  Form  b-K  in  paper 
as  permitted  b\  Kefc;i;lation  S-T 
Rule  milbidj: 


50764 


I 
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Note:  Regulation  .S-T  Rule  101(b)(1)  orilv 
permils  the  submission  in  paper  of  a  P'orm 
&-K  if  submitted  solely  to  provide  an 
attached  annual  report  to  set  uritv  holders 

Indicate  by  check  mark  whether  bv 
furnishing  the  information  contained  in 
this  Form,  the  registrant  is  alsf)  therfby 
furnishing  the  information  to  the 
Commission  pursuant  to  Rule  12g3-2fb) 
under  the  Securities  Exchange  Act  of 
1934.  ] 

Yes No 

If  "Yes"  is  marked,  indicate  below  the 
file  number  assigned  to  the 
registrant  in  connection  with  Rule 
12g3-2(b):  82- 

•         •         *         *         • 

General  Instructions  I 


D  Application  of  General  Rules  and 
Regulations 

You  must  submit  a  Form  6-K  report 
in  electronic  format  in  the  English 
language  as  required  bv  Regulation  S-T 
Rule  306  (17  CFR  232.306)    If  you  wish 
to  submit  a  foreign  language  dorumt^nt 
as  part  of  the  report,  you  must  file 
instead  an  English  translation  of  the 
document  as  required  bv  Regulation  S- 
T  Rule  306. 

You  may  submit  a  Form  f>-K  in  paper 
under  Regulation  S-T  Rule  lOlibKll  (17 
CFR232.10Ub)(l))  if  the  sole  purpose  of 
the  Form  6— K  is  to  furnish  an  annual 
report  to  security  holders.  If  you  seek  to 
file  a  Form  6-K  in  paper  under  this  rule, 
you  must  check  the  appropriate  box  nn 
the  cover  page  of  the  Form  6-K 

You  may  also  submit  a  Form  6-K  in 
paper  under  a  hardship  exemption 
provided  bv  Regulation  S-T  Rule  201  or 
202  (17  CFR  232.201  or  232.202)  If  vou 
are  submitting  a  Form  6-K  in  paper 
under  a  hardship  exemption,  on  the 
cover  page  of  the  Form  6— K  you  must 
provide  the  legend  required  bv 
Regulation  S-T  Rule  201(a)(2)' or  202(c) 
(17  CFR  232  201(a)(21  or  232.202(c)), 

When  submitting  a  Form  6-K  in  papt-r 
in  the  limited  circumstances  described 
above,  or  as  otherwise  permitted  by  the 
Commission,  you  must  submit  the  Form 
6-K  report,  including  all  documents 
submitted  with  the  report,  in 
compliance  with  Exchange  Act  Rule 
12b-12(d)  (17  CFR  240  12b-12(d)i 

PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939  I 

25  The  authority  citation  for  Part  269 
continues  to  read  as  follows: 

.Authority:  1.5  I    S  C;  77dd,dl( ).  77eee. 
77ggs.  ~7hhh.  77iii.  77jjj,  77sss.  78//(d). 

unless  otherwise  noted. 


26  Amend  Form  F-X  (referenced  in 
§4)  239.42.  249.250  and  269.5).  General 
Instructions  II,  by  revising  paragraph  B. 
to  read  as  follows: 

Note:  The  text  of  Form  F-X  does  not  and 
'tic  diiu-ndment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

FORM  F-X 


GENERAL  INSTRUCTIONS 


II 


B.  i  1  j  This  is  jcheck  one) 
□  an  original  filing  for  the  Filer 
G  an  amended  filing  for  the  Filer 
(2)  Check  the  following  box  if  you  are 
filing  thf  Form  P-X  in  paper  in 
accordance  with  Regulation  S-T 
Rule  101(b)(8)  D 

Note:  Regulation  S-T  Rule  101(b)(8)  only 
permits  the  filing  of  the  Form  F-X  in  paper, 

(a)  If  neither  the  filer  nor  the  company 
that  is  the  subject  of  the  Form  CB 
transaction  is  subject  to  the  reporting 
requirements  of  Section  13  or  Section 
15(d)  of  the  Exchange  Act;  or 

(b)  If  filed  by  a  Canadian  issuer  when 
qualiKing  an  offering  statement 
pursuant  to  the  provisions  of  Regulation 
A  (230.251-230.263  of  this  chapter). 
***** 

Dated:  September  28.  2UU1. 
By  the  Commission. 
Margaret  H.  MrFarland. 

Ih'putv  St'crt-tar,. 

Note:  .Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Regulatory  Flexibility  .\rt  Certification 

1,  Harvev  L.  IMt.  tiliairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify. 
pursuant  to  5  U.S.C.  60S(b),  that  the 
proposed  rescission  of  Rule  fiOl  under 
Regulation  S-T.  and  the  proposed 
amendments  of  Rules  403  and  49.3  under  the 
Securities  .Act  of  1933  C'Securities  A(.\"]. 
Rules  100.  101.  303.  306.  and  311  under 
Regulation  S-T,  Rule  12b-12  under  the 
Securities  Exchange  Act  of  1<)34  ("Exchange 
Act"),  Forms  F-7.  F-8.  ¥-^.  F'-IO.  and  F-80 
under  the  Sef:urities  Act.  Forms  20-F  and  6- 
K  under  the  Exchange  Act.  Form  CB  under 
the  Securities  Act  and  Exchange  ,\ct,  and 
Form  F-X  under  the  .Securities  ,\c\.  Exchange 
Act.  and  Trust  Indenture  .Act  of  1931  ("Trust 
Indenture  Act"),  if  adopted,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility  .Act 
("Act").  The  reasons  for  this  certifn  oti(m  are 
as  follows. 

The  proposed  rule  amendments  would 
require  foreign  private  issuers  and  foreign 
governments  to  file  their  securities 
documents,  including  Securities  Act 


registration  statements  and  Exchange  Act 
registration  statements,  schedules,  and 
reports  electronically  through  the 
Commission's  Electronic  Data  Gathering. 
Analysis,  and  Retrieval  ( "EDG.AR")  system. 
The  current  rules  permit,  but  do  not  require, 
foreign  issuers  to  file  their  se<;urities 
documents  on  EDGAR. 

The  proposed  amendments  would 
primarily  affect  foreign  issuers  and  not 
domestic  companies  since  the  Commission 
already  requires  domestic  companies  to  file 
their  securities  documents  on  EDGAR.  While 
the  proposed  amendments  would  affect  some 
domestic  entities  by  requiring  them  to  file  on 
EDCiAR  their  third  party  forms,  such  as 
Schedule  13Ds  and  13Gs.  Schedule  TOs.  and 
Form  CBs  that  pertain  to  foreign  private 
issuers,  we  do  not  expect  the  proposed 
amendments  to  affect  a  substantial  number  of 
small  entities. 

Based  on  an  analysis  of  the  language  and 
legislative  history  of  the  .A(  t.  Congress  did 
not  intend  that  the  Act  apply  to  foreign 
issuers  or  natural  persons  Moreover,  the 
Exchange  Act  and  Securities  .Act  rules  define 
a  small  entity  for  purposes  of  the  Act  as  one 
having  assets  of  55  million  or  less  as  of  the 
last  day  of  its  most  recently  completed  fiscal 
vear  .As  explained  below,  most  of  the  above 
third  party  forms  have  been  filed  by  foreign 
Issuers,  natural  persons  or  domestic  entities 
that  have  assets  significantly  greater  than  $.5 
million,  and  which  are.  therefore,  beyond  the 
s(  ope  of  the  .Act. 

For  example,  of  the  279  S(  hedule  13Ds  and 
13Gs  filed  in  paper  in  calendar  year  2000. 
only  seven  were  filed  by  domestic:  entities 
regarding  securities  of  foreign  issuers.  Of 
these  seven  domestic  filers,  only  two  had 
assets  of  S5  million  or  less  as  of  the  last  day 
of  their  most  recently  completed  fisc;al  year. 
Similarly,  of  the  1 1  Schedule  TOs  filed 
during  this  same  period,  none  was  filed  by 
a  domestic  entity. 

The  proposed  amendments  would  only 
require  the  filing  of  a  Form  CB  on  EIX",AR  if 
the  filer  or  the  foreign  company  that  is  the 
subject  of  the  Form  CB  transaction  is  in 
Exchange  Ac :t  reporting  compatiy  Of  the  95 
Form  CBs  filed  with  the  Commission  during 
calendar  year  2000.  32  were  filed  by 
Ex(  hange  .Act  reporting  companies  and  an 
additional  eight  were  filed  by  non-Exc:hange 
Act  reporting  companies  c  oncerning  subje<,t 
(  ompanies  that  were  Ex[;hange  Act  reporting 
c:ompanies.  Of  these  40  Form  CBs  that  would 
have  been  affef:ted  by  the  proposed 
amendments  had  they  been  enacted  then, 
only  four  were  filed  by  domestic  entities. 
Each  of  these  four  domestic  entities  had 
assets  that  were  significantly  greater  than  S5 
million  as  of  the  last  day  of  its  most  recently 
c:ompleted  fisc;al  year 

While  a  few  small  domestic:  entities  may 
inc:ur  c:osts  resulting  from  the  proposed 
amendments,  these  c:osts  should  not  ha\e  a 
signific:ant  economic  impac  t.  For  example, 
we  understand  that  the  average  cost  of 
electronic:allv  formatting  and  transmitting  a 
Schedule  13Dor  13G  on  EDfiAR  is 
approximately  S2.50.  In  addition,  the 
proposed  amendments  will  not  effect  any 
change  in  the  substantive  requirements  of  the 
fecieral  securities  laws 

For  all  the  foregoing  reasons,  the  proposed 
amendments  should  not  have  a  significant 
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economic:  impact  nn.  a  siitj'.tHntia!  nunihiT  of 
small  fntitics 

Dated:  September  25,  20<l] 

Har\e\  L   Pitt. 

Chairman. 
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40  CFR  Part  63 
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RIN  2060-AG87 


National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Friction 
Materials  Manufacturing  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  new  and 
existing  friction  materials 
manufacturing  facilities.  Somp  of  these 
facilities,  specifically  those  that  perform 
solvent  mixing,  have  been  identified  as 
major  sources  of  hazardous  air 
pollutants  (HAP)  including  n-hexane. 
toluene,  and  trichloroethylene 
Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  health 
effects  such  as  irritation  of  the  lungs. 
skin,  mucous  membranes,  and  effects  on 
the  central  nervous  system,  liver,  and 
kidney 

These  proposed  standards  would 
implement  section  1 1 2(d)  of  the  Clean 
Air  Act  (CAA)  by  requiring  all  major 
sources  to  meet  HAP  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACTT)  Implementation  of 
these  proposed  standards  will  reduce 
HAP  emissions  by  approximately  340 
tons  per  year  (tpy) 

DATES:  Comments  Submit  comments  on 
or  before  December  3.  2001. 

Public  Hearing  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  October  24,  2001 .  a  publn 
hearing  will  be  held  on  November  5, 
2001 

ADDRESSES:  Comments  Bv  US.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-97-57 
U.S.  EPA,  1200  Pennsylvania  Avenue. 
N\V.  Washington  DC  20460  In  person  or 
by  courier  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-97-57.  US.  EPA.  Room  Number 
Ml 500.  401  M  Street,  SVV.  Washington 
DC  20460  The  EPA  requests  that  a 
separate  copy  of  each  public  comment 
be  sent  to  the  contact  person  listed 
below. 


Puhlii-  lieann^  If  a  public  hearing  is 
held.  It  Will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park.  NC^  beginning  at  10  a.m.. 
or  at  an  alternate  site  nearby. 

Dru  kt't  Docket  No  A-97-57  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  I  ^S  EPA.  401  M  Street. 
SW,  Washington.  DC  20460  in  room  M- 
1500.  Waterside  Mall  (ground  floor), 
and  mav  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
exrludina  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  the  proposed  rule, 
contact  Kevin  f'avender,  Metals  Group, 
Emission  Standards  Division  (MD-13), 
U.S.  EPA,  Research  Triangle  Park,  NC 
27711,  telephone  number  (919)  541- 
2364.  electronic  mail  address: 
cavender  kpvin@epa.gov.  For  questions 
about  the  public  hearing,  contact  Cassie 
Posey,  Metals  Group.  Emission 
Standards  Division  (MD-13).  U.S.  EPA. 
Research  Triangle  Park,  NC  27711. 
telephone  number  (919)  541-0069. 
electronic  mail  address: 
pose  V,  cassie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Comments  and  data  may  be 
submitted  bv  electronic  mail  (e-mail)  to: 
a-and-r-do(  ket@epa  gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encrvption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect"  version  5.1,  6.1,  or  Corel 
8  file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-97-57.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  (  omments  mav  be  filed 
online  at  manv  Federal  Depositorv' 
Libraries. 

(iommenters  wishing  to  submit 
proprietarv  information  for 
consideration  must  c:learly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Kevin 
t  lavender.  <./o  (JAQPS  Document 
Control  Officer  (Room  7408).  U.S.  EPA, 
411  W  Chapel  Hill  Street,  Durham,  NC 
27701   The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
f(jrth  in  40  (TR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 


submission  when  it  is  received  by  EPA. 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Cassie  Posey  at  least 
2  days  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  contact  Ms. 
Posey  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  address, 
telephone  number,  and  e-mail  address 
for  Ms.  Posey  are  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section.  If  a  public  hearing  is  held,  it 
will  provide  interested  parties  the 
opportunity  to  present  data,  views,  or 
arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  reflects  the  full 
administrative  record  for  this  action  and 
includes  all  the  information  relied  upon 
by  EPA  in  the  development  of  this 
proposed  rule.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
3d7(d)(7)(A)  of  the  CAA.)  The  regulatory- 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

World  Wide  Web  (WWWI.  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 
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Category 


NAICS 


Examples  of 
regulated  entities 


Industry 


33634.  327999.  333613     Fnctton  materials  manutacturing  facilities 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  Hkelv  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.9485  of  the 
proposed  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I   Baclcground 

A  What  is  the  source  of  autlioritv  for  the 

development  of  N'ESH.AP' 
B  What  criteria  are  used  in  the 

development  of  NESHAP' 

C.  What  source  category  is  affected  by  Ihis 
proposed  rule' 

D  What  is  friction  materials 

manufacturing^ 
E  What  HAP  are  emitted  from  friction 

materials  manufacturing  facilities' 
F  What  are  the  health  effects  associated 

with  emissions  from  friction  materials 

manufacturing  facilities' 
II.  Sumrran.-  of  the  Proposed  Rule 
A  What  is  the  affected  source' 

B.  What  is  the  emission  limitation? 

C  What  are  the  initial  and  continuous 
compliance  requirements? 

D.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements' 

E.  What  are  the  compliance  deadlines' 
III.  Rationale  for  Selecting  the  Proposed 

Standards 
A.  How  did  we  select  the  source  category' 
B   How  did  we  select  the  affected  source? 

C.  How  did  we  select  the  pollutants' 

D  How  did  we  determine  the  basis  and 
level  of  the  proposed  emission  limitation 
for  solvent  mixers? 

E  How  did  we  select  the  initial  and 
continuous  compliance  requirements? 

F.  How  did  we  select  the  notification, 
recordkeeping  and  reporting 
requirements? 

IV.  Summan,'  of  Environmental.  Energy  and 

Economic  Impacts 

A.  What  are  the  air  emission  impacts' 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  quality 
environmental  and  energv'  impacts? 

V.  Solicitation  of  Comments  and  Public 

Participation 

VI.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory- 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 

C.  Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 


D.  Executive  Order  1  (045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulator)  Flexibility  An  (RFA).  as 
.^mended  by  the  Small  Business 
Regulator\-  Enforcement  Fairness  Act  of 
1996  (SBREFAl,  5  ISC  601  H  spq 

G  Paperwork  Reduction  Ad 

H.  National  Technology  Transfer  and 

Advancement  \c\  nf  1995 
I.  Executive  Order  i:<211  |tnerg%"  Effects] 

I.  Background 

A.  What  Is  the  Source  of  Authority  fnr 
the  Development  of  NESHAP'' 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  H.\P 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories  The 
category  of  major  sources  covered  by 
today's  proposed  NESHAP  is  friction 
materials  manufacturing.  Major  sources 
are  those  that  emit  or  have  the  potential 
to  emit  at  least  10  tpy  of  any  single  HAP 
or  25  tpy  of  any  combination  of  HAP. 

B  What  Criteria  Are  Used  m  the 
Development  of  NESHAP^ 

The  NESHAP  for  new  and  existing 
sources  developed  under  section  112 
must  reflect  the  maximum  degree  of 
reduction  of  HAP  emissions  that  is 
achievable  taking  into  consideration  the 
cost  of  achieving  the  emission 
reduction,  any  non-air  quality  health 
and  environmental  benefits,  and  energv 
requirements.  Emission  reductions  may 
be  accomplished  through  promulgation 
of  emission  standards  under  section 
112(d).  These  may  include,  but  are  not 
limited  to: 

•  Reducing  the  volume  of  emissions 
of  HAP,  or  eliminating  the  emissions 
through  process  changes,  substitution  of 
materials,  or  other  modifications: 

•  Enclosing  systems  or  processes  to 
eliminate  emissions; 

•  Collecting,  capturing,  or  treating 
such  pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point; 

•  Design,  equipment,  work  practice, 
operational  standards,  or  any 
combination  thereof,  if  it  is  not  feasible 
to  prescribe  or  enforce  an  emission 
standard  (including  requirements  for 
operator  training  or  certification);  or 

•  A  combination  of  the  above 
Section  112  requires  us  to  establish  a 

minimum  baseline  or  "floor "  for 
standards.  For  new  sources,  the 


standards  fi)r  a  source  category  or 
subc,atpgor\  carmot  be  less  stijngent 
than  thp  "mission  control  that  is 
a{  hipved  in  practice  by  the  best- 
controlled  similar  source.  The  standards 
for  existing  snurces  can  be  less  stringent 
than  the  standards  for  new  sources,  but 
thev  (.annot  be  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best -performing  12  percent  of 
existing  sources  for  <  ntegones  and 
subcategories  with  M\  ttr  more  sources. 
For  categories  and  subcategories  with 
fewer  than  30  sourc  es  the  standards 
cannot  be  less  stringent  than  ttie  .ner.ige 
emission  limitation  achnn'i'd  !i\  the 
best-performing  fne  sources. 

Section  112(d)  allows  us  to 
distinguish  among  classes,  types,  nnd 
sizes  of  sources  within  a  (,atey;(ir\     r 
subc:ateg(,)ry    For  example,  we  i  an 
establish  two  c:iasses  (.if  soun  e^  \^  ithin 
a  category  or  subcategory  hasM(i  i  .n  size 
and  establish  a  different  emission 
standard  for  each  (lass 

For  NESH.^P  developed  to  date,  we 
have  used  several  different  approaches 
to  determine  the  MACT  floor  for 
individual  sourt-e  categories  deiiendirii: 
on  the  type,  quality,  and  apfiiii  atiiiii)  of 
available  data  These  approac  hes 
include  determining  a  MA(T  floor 
based  on  (1)  emissions  test  data  that 
characterize  actual  H.\F'  emissions  from 
presently  controlled  sources  included  in 
the  source  category;  (2)  existing 
federally-enforceable  emission 
limitations  specified  in  air  regulations 
and  facilits'  air  permits  applicable  to  the 
individual  sourt.es  i ^mprising  the 
source  category;  and  [A]  appluation  of  a 
specific  type  of  ( (introl  Ice  hnolivg\  for 
air  emissions  (  urrenth  bein^  used  by 
sources  in  the  sourc.e  category  or  by 
sources  with  similar  pollutant  stream 
characteristics 

To  select  the  MA(T  standard    \se 
evaluate  several  alternatives  iwhich  may 
be  different  levels  of  emission  control  or 
different  levels  of  applicability  or  both) 
to  seltK:t  the  one  that  best  reflects  the 
apprcipnate  MA(T  level  The  si^h^ted 
alternative  mav  be  more  stringent  than 
the  MACT  floor,  but  the  control  level 
selected  must  lie  te(  hnically  achievable. 
In  selecting  an  alternative,  we  consider 
the  achievable  HAP  emission  reduction 
(and  possibly  other  pollutants  that  are 
co-controlled).  (  ost  and  economic 
impacts,  energy  impacts,  and  other 
environmental  impa(  ts  The  objective  is 
to  achieve  the  maximum  degree  of 
emission  reductir)n  without 
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unreasonable  economic  or  other 
impacts.  The  regulatory  alternatives 
selected  for  new  and  existing  sources 
may  be  different,  and  separate 
regulatory  decisions  may  be  made  for 
new  and  existing  sources. 

We  then  translate  the  selected 
regulatoPk'  alternative  into  a  proposed 
rule  The  public  is  invited  to  comment 
on  the  proposal  during  the  public 
comment  period.  Based  on  an 
evaluation  of  these  comments,  we  reach 
a  final  decision  and  promulgate  the 
standard. 

C.  What  Source  Category  Is  Affected  by 
This  Proposed  Rule'' 

Section  112  of  the  CAA  requires  us  to 
list  all  categories  of  major  HAP  emitting 
sources  and  to  promulgate  regulations 
for  their  control.  An  initial  list  of  source 
categories  and  accompanying  schedules 
for  regulation  were  published  on 
December  .3.  1993  (58  FR  63941). 
Friction  materials  manufacturing  was 
not  among  the  initially  listed  source 
categories  A  subsequent  notice 
published  on  lune  4,  1996  (61  FR  28197) 
added  friction  products  manufacturing 
to  the  list  of  major  source  categories 
scheduled  for  regulation  by  November 
15,  2000.  The  listing  was  based  on 
information  obtained  in  a  1992  survey 
of  the  industry  from  which  we 
concluded  that  some  facilities  that 
manufacture  friction  products  have  the 
potential  to  be  major  sources  of  HAP 
emissions  Friction  products 
manufacturing  includes  facilities  that 
manufacture,  assemble,  or  rebuild 
friction  products  such  as  brakes  or 
clutches.  Based  on  additional 
information  obtained  during  the 
development  of  this  proposed  rule,  we 
have  determined  that  only  facilities  that 
manufacture  friction  materials  have  the 
potential  to  emit  HAP  at  major  source 
levels.  As  such,  this  proposed  rule  will 
affect  only  friction  materials 
manufacturers.  The  next  revision  to  the 
source  category  list  under  section  112, 
which  is  published  in  the  Federal 
Register,  will  remove  the  friction 
products  manufacturing  source  category 
and  add  the  friction  material 
manufacturing  source  categorv 

D  What  Is  Friction  Materials 
Manufacturing' 

Friction  materials  manufacturing  is  a 
subset  of  friction  products 
manufacturing.  Broadly  speaking,  the 
friction  products  manufacturing 
industry  includes  any  facility  that 
manufactures  or  re-manufactures 
friction  products  such  as  brakes  and 
clutches.  Friction  products  are  used  in 
a  number  of  market  segments,  including 
automotive,  aerospace,  railroad,  heavy 


equipment,  industrial,  appliance,  and 
lawn  and  garden.  We  know  of  147 
domestic  friction  products 
manufacturing  facilities.  Of  these,  16 
onlv  assemble  new  products,  78  rebuild 
or  otherwise  recondition  products,  and 
53  manufacture  friction  materials  (e.g., 
brake  ,^nd  clutch  linings).  Assemblers 
purchase  new  friction  materials  from 
other  manufacturers  and  attach  it  to  new- 
backing  plates  or  shoes.  Rebuilders 
purchase  new  friction  materials  from 
other  manufacturers  and  attach  it  to 
reconditioned  brake  shoes  or  clutch 
plates.  None  of  these  facilities 
manufacture  friction  materials  and  none 
are  ma|ur  sources  of  HAP. 
Consequently,  none  of  these  facilities 
would  be  regulated  under  today's 
proposed  rule 

Friction  materials  manufacturers 
make  brake  and  clutch  linings  and,  in 
most  cases,  assemble  finished  products. 
Thev  can  be  classified  into  three  classes 
based  nn  thi'  friction  materials 
manufactured:  sintered  material, 
carbon-based  material,  and  resin-based 
material. 

Two  facilities  manufacture  sintered 
friction  materials   Both  use  high 
temperature  processes  to  fuse  non-HAP 
metal  and  mineral  ingredients  into  a 
consolidated  product.  Neither  facility  is 
believed  to  be  a  ma)or  source  of  HAP, 
and.  therefore,  neither  would  be 
regulated  under  today  s  proposal. 

Four  facilities  manufacture  carbon- 
based  friction  products  in  which  carbon 
is  imprf'gnated  into  a  synthetic  mesh  to 
creatf^  a  friction  material.  Hydrogen 
cyanide  is  the  onlv  HAP  known  to  be 
emitted  in  the  process.  All  four  existing 
facilities  have  federally  enforceable 
control  requirements  that  limit 
hydrogen  cyanide  emissions  to  well 
below  the  major  source  threshold  of  10 
tpv.  In  addition  we  do  not  anticipate 
that  anv  new  carbon-based  facilities  will 
be  built.  As  a  result,  manufacturers  of 
carbon-based  friction  products  will  not 
be  regulated  under  today's  proposed 
rule. 

Forty-seven  facilities  manufacture 
resin-based  friction  materials.  At  these 
facilities,  friction  ingredients  are  mixed 
with  resins  whit;h.  when  cured,  bind  the 
friction  ingredients  together.  In  most 
cases,  mixing  can  be  done  without  the 
aid  of  a  solvent  However,  for  some 
friction  materials,  solvents  are  needed  to 
enhance  mixing  and  as  a  process  aid  in 
later  stages.  Of  the  47  facilities  that 
manufacture  resin-based  friction 
materials,  onlv  four  use  solvents  to  mix 
friction  materials.  .Ml  four  are  believed 
t(j  be  major  sources  of  HAP  due  to  air 
releases  of  the  solvents  used.  The  HAP- 
containing  solvents  used  include  n- 
hexane,  toluene,  and  trichloroethvlene. 


Based  on  our  review,  we  believe  that 
solvent  mixing  is  the  only  significant 
HAP  emission  source  associated  with 
friction  material  manufacturing.'  As 
such,  today's  proposed  rule  establishes 
emission  limitations  for  HAP  emissions 
only  for  solvent  mixers  at  new  and 
existing  sources  that  manufacture  resin- 
based  friction  materials. 

The  principal  operations  used  in  the 
manufacture  of  resin-based  friction 
materials  can  be  classified  into  four 
general  areas:  raw  material  preparation, 
forming,  curing,  and  assembling  and 
finishing. 

In  the  raw  material  preparation  area, 
raw  materials  (reinforcement  material, 
property  modifiers,  resins,  solvents,  and 
other  additives)  are  blended  and  made 
ready  for  subsequent  processing. 
Process  units  in  the  raw  material 
preparation  area  include  mixers, 
granulators,  and  dryers.  Mixing  is 
accomplished  in  discrete  batches. 
Double-arm  mixers  are  the  most 
common  type  of  mixer  used.  A  typical 
batch  includes  between  300  to  1000 
pounds  of  friction  ingredients  and  takes 
between  20  minutes  and  1  hour  to  mix. 
Batches  of  mixed  friction  material  may 
then  be  processed  further  through  a 
granulator  which  extrudes  the  material 
through  a  '4  to  v..  inch  die.  and  then 
cuts  the  extruded  material  into  '/2  to  1 
inch  lengths.  Some  facilities  also  dry  the 
friction  material  after  mixing,  but  before 
the  forming  step,  to  remove  any 
remaining  solvent  from  the  material 
mix.  The  dryer  is  typically  an  indirect 
type  which  dries  the  material  mix  by 
contact  and  heat  transfer  through  the 
dryer  wall.  Typical  drying  temperatures 
are  on  the  order  of  150  °F. 

The  blended  and  prepared  friction 
material  is  then  transferred  from  the  raw 
material  preparation  area  to  the  forming 
area,  where  the  material  is  formed  into 
shapes.  Forming  equipment  includes 
extruders,  roll  machines,  and  hot 
presses.  Extruders  are  used  to  form 
tapes  and  pellets  of  friction  material. 
Pellets  are  formed  by  forcing  the  moist 
friction  material  through  perforations  in 
a  metal  die  and  cutting  the  continuously 
formed  strands  to  a  predetermined 
length.  Tapes  are  formed  by  forcing  the 
friction  material  through  a  metal  die 
with  an  appropriately-shaped  slot  in  a 
heated  extruder  head.  Roll  machines  are 
used  to  form  flat,  pliable  tapes,  similar 


'  Two  additional  resin-based  manufacturers  are 
b»!lipved  to  be  maior  sources  However,  both  are 
major  due  primarily  tn  HAP  emissions  from 
ancillary  surface  coating  and  degreasing  operations, 
which  either  are  or  will  be  regulated  under  other 
NESHAP  These  two  resin-based  manufacturers 
have  no  solvent  mixers,  and  as  such,  are  not 
included  in  the  MALT  floor  analysis  for  solvent 
mixers. 
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to  those  produced  by  an  extruder,  and 
are  also  used  to  produce  wider  sheets  of 
friction  material.  The  moist  friction 
material  is  metered  between  a  series  of 
rollers  which  form  a  continuous  strip  of 
friction  material  with  a  preset  width  and 
thickness.  Hot  presses  are  used  to  form 
disc  brake  pucks,  integrally-molded  disc 
brake  pads,  brake  segments,  and  brake 
blocks.  Hot  presses  apply  heat  and 
pressure  over  time  to  consolidate  the 
friction  mix  into  a  solid  product. 
Premeasured  quantities  of  friction  mix 
are  poured  into  each  press  cavity.  As 
heat  and  pressure  are  applied,  the 
material  is  partially  ciu-ed. 

After  the  friction  shapes  are  formed, 
they  are  cured  in  a  curing  oven  or  post 
bake  oven.  Curing  times  and 
temperatures  vary  with  product  size  and 
composition.  Curing  times  range  from  1 
hour  to  2  days,  but  typically  run  about 
12  hours.  Oven  temperatures  ramp  up 
and  then  down  over  the  curing  cycle 
and  range  from  180  to  500  T.  Once  the 
friction  material  is  formed  and  cured,  it 
is  finished  and  subsequently  assembled 
with  some  type  of  metal  backing. 
Finishing  operations  bring  the  friction 
product  to  final  specifications.  These 
operations  include  machining,  painting, 
and  edge  coding.  Assembly  operations 
include  steel  preparation  (i.e, 
degreasing),  adhesive  application,  oven 
bonding,  riveting,  and  attachment  of 
hardware  (e.g.,  mounting  brackets,  wear 
sensors,  and  noise  suppressors). 

E.  What  HAP  Arc  Emitted  From  Friction 
Materials  Manufactunng  Facilities? 

The  nature  and  quantity  of  HAP 
emissions  from  the  manufacturing  of 
friction  materials  is  driven  almost 
entirely  by  whether  HAP  containing 
solvents  are  used  in  mixing.  The 
primary  HAP  emitted  from  the  major 
source  friction  materials  manufacturing 
facilities  are  H^AP  solvents  from  mixing 
operations.  Currently,  these  include  n- 
hexane,  toluene,  and  trichloroethylene. 
The  main  sources  of  these  HAP 
emissions  are  the  solvent  mixers 
themselves.  Other  potential  sources  of 
HAP  solvent  emissions  include 
granulators,  dryers,  extruders,  roll 
machines,  hot  presses,  and  ovens. 

Emissions  from  mixers  can  occur  as 
solvent  is  added  to  the  mixer,  diu-ing  the 
mixing  cycle,  and  as  fugitive  emissions 
when  the  mixed  material  is  transferred 
from  the  mixer  to  the  next  and 
subsequent  process  operations.  The  type 
and  quantity  of  organic  HAP  emissions 
from  solvent  mixers  varies  depending 
on  the  type  of  solvent  used,  the  amount 
of  solvent  u!5ed  per  batch,  the 
configuration  of  the  mixer,  and  the 
presence  or  absence  of  a  solvent 
recovery  system.  Three  of  the  seven 


solvent  mixers  are  equipped  with 
solvent  recovery  systems  designed  to 
minimize  HAP  emissions  and  tn  reclaim 
solvent  for  reuse.  For  these  mixers,  the 
solvent  is  removed  from  the  mixed 
material  by  vacuum  evaporation  and 
collected  in  either  a  condenser  or  a 
carbon  adsorber.  The  reclaimed  solvent 
is  recycled  and  reused  in  the  prncess  or 
sold  as  reclaimed  solvent 

Residua]  solvent  that  is  not  recovered 
or  emitted  at  the  solvent  mixer  can  be 
emitted  in  subsequent  processes  as  thf 
friction  material  is  processed  through 
extruders,  roll  machines,  granulators. 
drv'ers.  hot  presses,  and  ovens  Tht' 
potential  for  emissions  from  these 
downstream  processes  is  proportional  ti> 
the  quantity  of  residual  solvBnt  retained 
in  the  friction  material  after  mixing 

Small  amounts  of  phenol  and 
formaldehyde  (HAP  component.s  of 
phenolic  resins)  are  emitted  from  hoi 
presses  and  curing  ovens  or  otherwix^ 
subject  to  methods  of  emission 
reductions.  At  the  four  major  HAP 
sources,  phenol  and  formaldehyde 
emissions  account  for  less  than  S 
percent  of  the  total  HAP  omitted.  None 
of  the  existing  hot  presses  or  curing 
ovens  at  the  four  major  sources  are 
equipped  with  HAP  emission  controls 
Available  test  data  indicate  that  the 
phenol  and  formaldehyde  emissions  are 
on  the  order  of  5  parts  per  million  (ppm) 
or  less,  which  is  well  below  the  U'\p\ 
which  can  effectively  be  controlled  bv 
add  on  controls  or  any  other  methods  of 
emissions  reductions. 

F.  What  Are  the  Health  Effects 
Associated  With  Emissions  From 
Friction  Materials  Manufacturing 
Facilities? 

The  primary  HAP  that  would  he 
addressed  by  this  proposed  rule  include 
n-hexane,  toluene,  and 
trichloroethylene.  Each  are  associated 
with  a  variety  of  adverse  health  effects, 
including  chronic  health  disorders  (eg  . 
reproductive  and  developmental  effects, 
and  effects  on  the  central  nenous 
system  (CNS)),  and  acute  health 
disorders  (e.g.,  irritation  of  the  lung, 
skin,  and  mucus  membranes  and  effects 
on  the  CNS,  liver,  and  kidneys) 

Acute  inhalation  exposure  of  humans 
to  high  levels  of  hexane  causes  mild 
CNS  effects,  including  dizziness, 
giddiness,  slight  nausea,  and  headache. 
Chronic  exposure  to  hexane  in  air 
causes  numbness  in  the  extremities. 
muscular  weakness,  blurred  vision. 
headache,  and  fatigue.  One  study 
reported  testicular  damage  in  rats 
exposed  to  hexane  through  inhalation. 
No  information  is  available  on  the 
carcinogenic  effects  of  hexane  in 
humans  or  animals.  We  have  classified 


hexane  in  Group  1 1   not  classifiable  as  to 
human  t.arcinogcuH- itv. 

,Acute  and  chronic  inhalation 
exposure  to  tric.hiorot'thviene  c  an  affect 
the  human  (-NS.  produt  ing  symptoms 
sue  h  as  dizziness,  headache,  confusion, 
t'uphoria.  facial  numbness,  and 
weakness  High,  short-term  exposures  to 
humans  b\  inhalation  have  also  been 
assoc  lated  with  efff(  ts  on  the  liver, 
kidneys,  gastrointestinal  system,  and 
skin  Human  evidence  is  not  adequate  to 
establish  a  causal  link  between 
tri(.hl()r()eth\  lene  exposure  and  cancer, 
but  animal  inhalation  studies  have 
reported  increases  in  lung,  liver,  and 
testicular  tumors.  We  have  classified 
tnc  hloroethylene  as  intermediate 
between  probd!)|i'  inH  possible  human 
carcinogen  (Group  B/Gj.  We  are 
currently  reassessing  its  potential 
carcinogeuK  it\ 

,\cutp  inhalation  of  toluene  bv 
humans  may  cause  effects  to  the  CN§, 
such  as  fatigue,  sleepiness,  headache, 
and  nausea,  as  well  as  irregular 
heartbeat   .adverse  CNS  effects  have 
been  reported  in  chronic  abusers 
exposed  tn  high  levels  of  toluene. 
Symptoms  include  tremors,  decreased 
brain  size,  involuntary  eye  movements, 
and  impaired  speech,  hearing,  and 
vision  C'hrnnir  (long-term)  inhalation 
exposure  of  humans  to  lower  levels  of 
toluene  also  causes  irritation  of  the 
upper  n»spirator\'  tract,  eye  irritation, 
sore  throat,  nausea,  dizziness, 
headaches,  and  diffu  ultv  with  sleep. 
Studies  of  children  whose  mothers  were 
exposed  to  toluene  bv  inhalation  or 
mixed  sohents  during  pregnancv  have 
reported  GNS  problems,  facial  and  limb 
abnormalities,  and  dela\ed 
development   However,  these  effects 
may  not  be  attributable  to  toluene  alone 
We  have  classified  toluene  in  Group  D, 
not  classifiable  as  to  human 
carcinogenicity, 

II,  Summary  of  the  Proposed  Rule 

A    What  Is  thr  Afi,-,  ti-n  Source? 

The  aff»'i  ted  '-uin  <   ,-  .jch  existing 
and  new  soUeiit  mixer  .it  a  friction 
materials  manufacturing  facility  that  is. 
or  IS  part  of  a  major  source  of  HAP 
emissions  A  new  affected  source  is  one 
constnicted  or  reconstructed  ^ditr 
October  4,  2001.  An  existing  allot.tud 
source  is  one  constructed  or 
reconstructed  on  or  before  October  4, 
2001 

B   What  Is  the  Emission  Limitation^ 

The  proposed  rule  would  require 

owners  and  operators  of  both  new  and 
existing  affected  solvent  mixers  to  limit 
emissions  of  total  organic  HAP 
discharged  to  the  atmn<:phere  to  15 
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percent  or  less  of  that  loaded  into  an 
affected  solvent  mixer,  based  on  a  7-day 
block  average, 

C.  What  Are  the  Initial  and  Continuous 
Comphance  Requirements'' 

Initial  comphance  would  be 
determined  by  measuring  and  recording 
the  weight  of  solvent  added  to  each 
affected  mixer  and  the  weight  of  solvent 
recovered  for  each  mix  batch  over  thp 
first  7  consecutive  days  after  the 
compliance  date.  Initial  compliance  is 
demonstrated  if  the  average  amount  of 
solvent  discharged  to  the  atmosphere 
recorded  for  each  mix  batch  over  the  7- 
day  period  does  not  exceed  15  percent 
The  proposed  rule  also  includes 
performance  specifications  for  the 
weight  measurement  device  as  well  as 
procedures  for  conducting  the 
measurements  and  computing  the 
results.  To  demonstrate  continuous 
compliance,  owners  and  operators 
would  be  required  to  continue  to  wt'igh 
and  record  the  percent  of  solvent 
emitted  for  each  mix  batch  and  to 
maintain  each  7-day  block  average  at  or 
below  15  percent. 

D  What  Are  the  Xotification. 
Recordkeeping,  and  Reporting 
Requirements^ 

The  proposed  notification, 
recordkeeping,  and  reporting 
requirements  rely  on  the  \ES1-L\P 
General  Provisions  in  40  CFR  part  6.3. 
subpart  A  Table  1  in  the  proposed  rule 
shows  each  of  the  requirements  in  the 
General  Provisions  f§§63  2  through 
63.15)  and  whether  they  apply 

Under  todays  proposed  rule,  owners 
or  operators  subject  to  these  standards 
must  submit  each  of  the  notifications 
contained  in  the  General  Provisions  that 
applies  to  them.  These  include  an  initial 
notification  of  applicability,  which  for 
existing  sources  is  required  within  120 
days  of  the  promulgation  datf .  and  a 
notification  of  compliance  status,  which 
must  be  submitted  before  the  close  of 
business  on  the  30th  calendar  dav 
following  the  completion  of  the  initial 
compliance  demonstration. 

In  addition,  owners  or  operators 
subject  to  these  standards  would  need  to 
prepare  and  maintain  all  records 
required  bv  the  General  Provisions  to 
document  compliance  with  each 
enforceable  provision  of  the  proposed 
rule  Records  needed  to  shou 
continuous  compliance  with  the 
emission  limitation  in  the  proposed  rule 
are  to  be  kept  for  5  years 

We  are  also  requiring  owners  and 
operators  of  all  affected  sources  to 
submit  semiannual  compliance  reports 
which  highlight  any  deviations  from  the 
emission  limitation  and  other 


provisions  of  the  proposed  rule.  Each 
report  would  be  due  no  later  than  30 
days  after  the  end  of  the  reporting 
period.  If  no  deviations  occurred, 
owners  and  operators  are  only  required 
to  submit  a  statement  that  there  were  no 
deviations  from  the  emission  limitation 
during  the  reporting  period   More 
detailed  information  would  be  required, 
as  specified  in  the  proposed  rule,  if  a 
deviation  occurred  or  there  was  a 
startup,  shutdown,  or  malfunction 
event  Owners  and  o^ierators  must 
submit  an  immediate  report  if  they 
undertake  actions  during  a  startup, 
shutdown,  or  malfunction  that  are 
inconsistent  with  the  procedures  in 
their  approved  startup,  shutdown,  and 
malfunction  plan,  required  by 
§  63.6(e](3)  of  the  General  Provisions. 
Deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
not  violations  if  the  owner  or  operator 
demonstrates  to  our  satisfaction  that  the 
affected  source  was  f)perating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan 

E  What  Are  the  Compliance  Deadlines'' 

ELxisting  sources  must  comply  within 
2  years  of  the  date  of  publication  of  the 
final  rule.  New  or  reconstructed  sources 
must  comply  at  startup,  or  upon  the 
date  of  publication  of  the  final  rule, 
depending  on  their  startup  date. 

III.  Rationale  for  Selecting  the  Proposed 
Standards 

A  Hon  Did  We  Select  the  Source 
Category? 

We  added  the  friction  products 
manufacturing  source  category  to  the 
list  of  major  sources  to  be  regulated 
undnr  Title  III  nn  on  lune  4.  1996  (61 
FR  28197)  because  we  believed  that  a 
number  of  friction  products 
manufacturers  had  the  potential  to  emit 
HAP  at  major  snun  e  levels.  Friction 
products  manufat  turing  includes 
facilities  that  manufacture,  assemble,  or 
rebuild  friction  products  such  as  brakes 
or  clutche-,   Based  on  additional 
information  obtained  during  the 
development  of  this  proposed  rule,  we 
have  determined  that  only  facilities  that 
manufac  ture  friction  materials  have  the 
potential  to  emit  HAP  at  major  source 
levels.  As  such,  we  have  selected 
friction  materials  manufacturing  as  the 
source  category  to  regulate. 

B  How  Did  We  Select  the  Affected 
Source'' 

Affected  sour(>'  means  the  collection 
of  equipment  and  processes  in  the 
source  category  or  subcategory  to  which 
the  emission  limitation  and  other 
rcgulatorv  requirements  apply.  The 


affected  source  may  be  the  same 
collection  of  equipment  and  processes 
as  the-  source  category  or  it  may  be  a 
subset  of  the  source  category.  For  each 
rule,  we  must  decide  which  individual 
pieces  of  equipment  and  processes 
warrant  separate  standards  in  the 
context  of  the  CAA  section  112 
requirements  and  the  industry  operating 
practices. 

We  considered  two  approaches  for 
designating  the  affected  source  for 
friction  materials  manufacturing — the 
entire  facility  or  individual  emission 
sources.  We  concluded  that  designating 
individual  solvent  mixers  as  the  affected 
source  is  the  most  appropriate 
approach.  The  solvent  mixer  is  the  only 
significant  source  of  HAP  emissions  at 
the  four  major  sources,  and  controlling 
individual  solvent  mixers  is  consistent 
with  the  approach  to  control  applied  at 
all  four  major  soiu-ces.  The  affected 
source  definition  we  selected  is  the 
same  for  both  new  and  existing  sources. 
We  decided  not  to  identify  hot  presses 
and  curing  ovens  as  affected  sources 
because  HAP  emissions  from  these 
sources  are  very  low.  none  of  the 
existing  hot  presses  and  curing  ovens 
are  equipped  with  HAP  controls,  and 
we  do  not  believe  that  hot  presses  and 
curing  ovens  at  friction  materials 
manufacturers  can  effectively  be 
controlled  by  add  on  controls. 

C.  How  Did  We  Select  the  Pollutants'' 

The  HAP  solvents  currently  used  at 
the  friction  materials  manufacturing 
facilities  estimated  to  be  major  sources 
include  n-hexane.  toluene,  and 
trichloroethylene.  Whether  these 
specific  solvents  will  continue  to  be 
used  or  whether  they  might  in  the  future 
be  replaced  with  other  HAP  solvents  is 
uncertain.  As  such,  we  believe  that 
establishing  separate  standards  for 
individual  solvents  would  be  unwise. 
Consequently,  we  have  selected  HAP 
solvent  emissions  as  a  surrogate  for  the 
individual  HAP  compounds  n-hexane. 
toluene,  and  trichloroethylene. 

D  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Emission 
Limitation  for  Solvent  Mixers? 

As  reported  previously,  we  surveyed 
the  entire  friction  materials 
manufacturing  industry  and  determined 
that  four  facilities  with  solvent  mixers 
emit  HAP  in  excess  of  the  major  source 
levels.  Combined,  these  four  facilities 
(referred  to  here  as  Plants  A.  B.  C.  and 
D)  operate  a  total  of  seven  solvent 
mixers,  of  which  three  are  equipped 
with  air  pollution  controls,  and  four 
have  no  control. 

Plant  A  operates  one  solvent  mixer 
and  uses  toluene  as  the  solvent. 
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According  to  information  on  air  releases 
reported  by  the  plant  to  the  1998  Toxics 
Release  Inventory  (TRI).  air  emissions  of 
toluene  are  on  the  order  of  45  tons  per 
year.  After  mixing,  solvent  is  drawTi  out 
of  the  mixer  under  a  strong  vacuum. 
Data  collected  by  plant  personnel 
indicate  that  typically  more  than  95 
percent  of  the  solvent  is  removed  from 
the  mixed  material,  with  less  than  5 
percent  remaining  in  the  mix.  The 
evacuated  solvent  vapors  are  then 
condensed  in  a  non-contact  condenser, 
which  cools  the  vapors  to  32  "F.  Liquid 
condensate  is  collected  and  recycled  to 
the  process,  and  uncondensed  vapor  is 
exhausted  to  the  atmosphere  through  a 
stack. 

Plant  A  has  a  State  operating  permit 
which  requires  that  the  facility  collect  at 
least  85  percent  (by  weight)  of  the 
solvent  that  is  added  to  the  mixer, 
averaged  over  a  calender  week.  The 
percent  solvent  recover^'  is  determined 
for  each  individual  mix  batch  by 
weighing  the  amount  of  solvent  loaded 
into  the  mixer  and  weighing  the  amount 
of  solvent  recovered  by  the  condenser. 
Plant  A  began  collecting  solvent 
recoven,'  data  for  each  batch  in  January 
1999.  \Ve  reviewed  the  solvent  recovery 
records  from  Ianuar>'  1999  through 
October  1999  and  found  that  the  85 
percent  solvent  recovery  limit  has  been 
consistently  achieved  on  a  weekly,  or  7- 
day  block  average,  basis 

Plant  B  has  four  solvent  mixers  that 
use  n-hexane  as  the  solvent.  Again. 
based  on  self-reported  emissions  data  to 
TRI  for  1998.  Plant  B  emits 
approximately  450  tons  of  hexane 
annually.  Three  of  the  four  mixers  have 
no  air  pollution  controls.  All  of  the 
solvent  added  to  these  mixers  is  emitted 
to  the  atmosphere.  The  fourth  mixer  has 
a  solvent  recoverv'  system  similar  to  the 
one  described  for  Plant  A.  Solvent  is 
drawn  out  of  the  mixed  material  by 
vacuum.  The  solvent  vapors  are  then 
collected  by  a  non-contact  condenser, 
which  cools  the  solvent  vapor  to  60'F. 
Once  a  quarter,  Plant  B  performs  a 
solvent  mass  balance  for  one  batch  to 
evaluate  the  performance  of  the  solvent 
recovery-  system.  The  amount  of  solvent 
added  to  the  mixer  is  measured  using  a 
calibrated  flow  meter  and  the  amount  of 
solvent  recovered  by  the  condenser  is 
weighed.  The  results  of  these 
measurements  indicate  that 
approximately  70  percent  of  the  solvent 
is  recovered  by  the  solvent  recoven.' 
system  on  average.  A  moisture  analysis 
is  also  performed  on  a  sample  of  the 
mixed  material  to  determine  how  much 
solvent  remains  in  the  mix.  Using  these 
data  and  the  overall  system  efficiency, 
plant  personnel  have  determined  that 
approximately  90  percent  of  the  solvent 


is  removed  from  the  mix  by  the  solvent 
recovery  system,  and  that  the  condenser 
removes  approximately  80  percent  of 
the  solvent  vapors. 

Plant  C  has  one  solvent  mixer  that 
uses  trichloroethylene  as  the  solvent. 
Based  on  the  self-reported  emissions 
data  to  TRI  for  1998,  Plant  C  emits 
approximately  30  tons  of 
trichloroethylene  per  year  As  with  the 
other  two  controlled  mixers,  solvent  is 
removed  from  the  mixer  under  vacuum 
No  data  are  available  on  how  much  of 
the  solvent  is  removed  from  the  mixed 
friction  material  by  the  vacuum  system. 
The  solvent  vapors  are  combined  with 
the  emissions  from  a  solvent  degreaser 
and  the  comingled  vapors  are  colletted 
in  an  activated-carbon  adsorber  The 
adsorbed  solvent  is  recovered  daily  by 
steam  stripping  the  adsorber  bed.  and 
the  recovered  solvent  is  .sold. 
Performance  data  based  on  a  single 
inlet/outlet  emissions  test  cnndur ted  m 
1996  indicate  that  the  sub)ect  adsorber 
is  capable  of  achieving  94  percent 
control.  It  should  be  noted  that  control 
efficiency  does  not  equate  to  s(jlvent 
recovery  since  it  does  not  account  for 
the  residual  solvent  content  remaining 
in  the  mixed  material.  If  one  assumes 
that  the  residual  solvent  content  is 
similar  to  that  achieved  at  Plants  A  and 
B  {i,e..  between  5  and  10  percent),  the 
corresponding  percent  of  solvent 
recovered  would  be  on  the  order  of  85 
%nd  90  percent. 

Plant  D  operates  one  solvent  mixer 
that  uses  toluene  as  the  solvent.  Based 
on  the  self-reported  emissions  data  to 
TRI  for  1998.  Plant  D  emits  about  40 
tons  of  toluene  annually  Plant  D  has  nn 
air  pollution  controls  on  its  mixer,  and 
100  percent  of  the  solvent  used  is 
emitted  to  the  atmosphere. 

Selection  of  MACTT 

We  have  determined  that  the  MACT 
floor  for  existing  mixers  is  a  solvent 
recovery  system  with  a  70  percent 
solvent  recovery  efficiency ,  and  the 
MACT  floor  for  new  mixers  is  a  solvent 
recovery  system  with  a  85  percent 
solvent  recover,'  efricienr\    We  have 
also  determined  that  it  is  both 
technically  and  economically  feasible 
for  existing  mixers  to  achieve  better 
than  the  floor  level  of  control  and  are. 
therefore,  establishing  M,^CT  for  both 
new  and  existing  solvent  mixers  at  85 
percent  solvent  recovery  efficiencN    The 
following-paragraphs  describe  how  we 
determined  the  MACT  floors,  and  our 
rationale  for  going  beyond  the  floor  for 
existing  mixers. 

Because  there  are  onl\  seven  solvent 
mixers  (fewer  than  30  sources),  the 
MACT  floor  for  existing  solvent  mixers 
is  based  on  the  best  performing  five 


sources  The  available  informdtion  dops 
not  allow  for  a  floor  calculation  tidst^d 
on  actual  emissions  data  or  State  limits. 
However,  ranking  the  sources  by  the 
estimated  performance  of  the  control 
technology  applied  allows  for  a  floor 
determination  based  on  the  median  of 
the  best  performing  five  sources,  i.e..  the 
third  best  performing  source. 

Each  of  the  three  mixers  with  control 
IS  tf^uipped  with  a  solvent  recover}' 
system  comprised  of  two  components:  a 
vacuum  system  to  remove  the  solvent 
from  the  mixed  material,  and  a  control 
device  that  recovers  the  solvent  bx>m  the 
exhaust  The  overall  performance  of 
these  systems  is  determined  by  the 
performances  of  the  individuaJ 
components,  i.e.,  the  efficiency  of  the 
vacuum  system  at  removing  solvent 
from  the  mixed  material,  and  the 
efficiencv  of  the  control  device  in 
removing  the  solvent  vapors  from  the 
\  diuuni  exhaust. 

F'lants  A  and  B  both  use  a  condenser 
to  recover  the  solvent  vapors  Based  on 
the  available  data  Plan*  .*i's  recovery 
system  performs  l»  m.  i  !;ian  the 
recovery  system  used  at  Plant  B  Plant 
As  vacuum  system  removes  95  percent 
of  the  toluene  from  the  mixer,  and  the 
condenser  removes  90  percent  of  the 
solvent  vapf)r,  resulting  in  an  overall 
solvent  recovery  efficiency  of  85 
percent  Plant  B  s  vacuum  system  is 
estimated  to  remove  90  percent  of  the 
hexane  from  the  mixer,  and  the 
(  ondenser  removes  80  percent  of  the 
hexane  vapors  from  the  vacuum 
exhaust,  resulting  in  an  overall  solvent 
recovery  effinency  of  70  percent. 

Plant  C:  uses  a  carbon  adsorber  to 
reco\  er  the  trichloroethylene  solvent 
vapors  contained  in  the  vacuum  exhaust 
coming  from  the  mixer  The  94  percent 
control  effu  lenry  estimated  for  the 
carbon  adsorber  is  the  highest  of  the 
three  control  devices  applied.  However. 
as  stated  previously,  we  have  no 
information  from  which  to  assess  the 
effectiveness  of  the  vacuum  system  at 
removing  the  solvent  from  the  mixed 
material  Without  this  information,  we 
cannot  determine  the  overall  solvent 
recovery  efficiency  achieved  by  the 
vacuum  system  and  carbon  adsorber  at 
Plant  C  However,  we  believe  that  it  is 
reasonable  to  assume  that  the  vacuum 
system  at  Plant  C  is  comparable  to  the 
systems  at  Plants  A  and  B  Therefore,  for 
the  purpose  of  determining  the  MACT 
floor,  we  have  assumed  that  the  vacuum 
system  at  Plant  C  is  90  percent  efficient 
at  removing  the  solvent  from  the  mixed 
material  (the  lesser  of  the  two  known 
officiencies),  and  have  assigned  an  85 
percent  solvent  recovery  efficiency  for 
the  overall  system  (vacuum  system  and 
carbon  adsorber).  Our  assumption 
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regarding  Plant  C'«  vacuum  system 
efficiency  does  not  impact  the  MACT 
determination  for  existing  sources  since 
the  floor,  as  selected  below,  is 
ultimately  based  on  Plant  B.  and  since 
we  have  decided  to  establish  MACT  .it 
a  level  beyond  the  floor 

The  ranking  of  the  five  best  sources 
for  purposes  of  the  floor  determination 
is  as  follows:  85  percent  for  Plants  .-X 
and  C.  70  percent  for  Plant  B,  and  zfTu 
percent  recovery'  for  any  two  of  the 
remaining  mixers.  The  third  best 
performmg  source  and.  thus,  the  MA(T 
floor  for  existing  solvent  mixers  is  the 
mixer  at  Plant  B  with  70  percent  solvent 
recoverv'.  The  MACT  floor  for  new 
mixers  is  based  on  the  best  performing 
solvent  recover.'  system.  We  have 
determined  that  Plant  A  has  the  best 
performing  solvent  recover^'  system  and 
have  set  the  MACT  floor  for  new  mixers 
at  an  85  percent  solvent  recover.' 
efficiency 

Next  we  evaluated  options  that  would 
be  more  stringent  than  the  floor.  Clearlv 
requiring  existing  mixers  to  meet  an  85 
percent  solvent  recover.-  efficiencv  is  an 
option  for  existing  mixers  We  looked  at 
the  volatility  of  the  three  different 
solvents  used  at  the  existing  solvent 
mixers  to  determine  if  the  \olatilitv  of 
the  solvents  could  limit  the  \acuum 
system  efficiency  such  that  for  certain 
solvents  an  85  percent  solvent  recover.' 
efficiencv  could  not  be  achieved. 
Vacuum  systems  remove  sohent  from 
the  mixed  material  by  evaporation  at 
low  pressure  Consequently,  the  higher 
the  volatility  of  the  solvent,  the  more 
easily  it  can  be  removed  by  a  vacuum 
system.  Of  the  three  solvents  used, 
hexane  is  the  most  volatile,  while 
toluene  is  the  least  volatile  Based  on 
the  available  data.  Plant  A's  vacuum 
system  efficiency  of  95  percent  is  the 
best  of  the  existing  systems.  Since  Plant 
A  also  uses  the  least  volatile  solvent 
(i.e..  toluene)  it  is  clear  that  a  vacuum 
system  efficiencv  of  95  percent  can  be 
achieved  for  all  three  of  the  solvents 
used  at  the  existing  plants. 

We  then  evaluated  the  condenser 
used  at  Plant  B,  the  poorer  performer  nf 
the  sources  with  condensers,  to 
determine  if  improvements  to  condenser 
efficiency  are  possible  The  key 
parameter  that  determines  condf;nser 
performance  for  a  given  solvent  is  the 
outlet  temperature  of  the  condenser 
The  lower  the  outlet  temperature  of  the 
condenser,  the  more  solvent  will  be 
condensed,  and  the  higher  the 
condenser  efficiency  will  be  For  Plant 
B,  the  condenser  outlet  temperature  is 
60'^F,  This  compares  to  an  outlet 
temperature  of  32'F  at  Plant  A. 
Condenser  outlet  temperatures  of  32'F 
can  be  obtained  with  either  a  glyco^- 


cooled  condenser,  or  a  Freon-cooled 
condenser.  The  vapor  pressure  of 
hexane.  the  solvent  used  at  Plant  B,  is 
estimated  to  be  approximately  100 
millimeters  of  mercurv  (mm  of  Hg)  at 
fiO'F  At  32T.  the  vapor  pressure  of 
hexane  is  estimated  to  be  approximately 
50  mm  of  Hg.  This  indicates  that  the 
penetration  (the  amount  of  solvent  that 
is  not  condensed)  would  be  halved  by 
lowering  the  condensc^r  outlet 
temperature  at  Plant  B  from  BO^F 
degrees  to  32°F.  Since  the  current 
(  ondtmser  is  estimated  to  be  80  percent 
efficient,  we  would  predict  that  a 
condenser  with  a  32'F  outlet 
temperature  wduld  achieve  90  percent 
efficiencv  for  this  gas  stream.  If  Plant  B 
were  to  install  both  an  improved 
vacuum  system  and  an  improved 
condenser,  we  predict  the  overall 
solvent  recovery  would  be  85  percent 
(0  95  ■  0  90  X  100  percent  =  85  percent). 
Based  on  the  above  analysis,  we  believe 
that  it  IS  technically  feasible  to  achieve 
85  percent  solvent  recover.'  on  each 
existing  solvent  mixer  used  at  friction 
materials  manufacluring  facilities. 

We  also  believe  it  is  economically 
feasible  to  achieve  85  percent  solvent 
recover.'  on  each  existing  solvent  mixer. 
The  incremental  costs  to  install  and 
operate  a  solvent  recoverv'  system  that 
achieves  85  percent  over  that  of  a 
svstem  that  would  achieve  70  percent 
are  minimal   Nationwide  capital  for  the 
ah(i\e-the-floor  allernative  increases  by  • 
S92.000  over  the  floor  level.  However, 
because  more  solvent  is  recovered  under 
the  above-the-floor  alternative,  the 
annual  costs  decrease  bv  529,000  per 
year. 

We  also  evaluated  and  rejected  an 
option  that  would  prohibit  the  use  of 
HAP  solvents  altogether  The  HAP 
solvent  usage  has  declined  significantly 
as  friction  materials  manufacturers 
develop  formulations  and  processes  that 
either  use  non-HAP  solvents  or  need  no 
solvents  in  the  mixing  process  (i.e..  dn,' 
mixing).  Persimnel  at  Plants  B  and  C  are 
actively  working  to  identify  alternatives 
to  the  HAP  solvent  thev  currently  use. 
Plant  B  uses  a  dry  mixer  to  mix  many 
of  the  formulations  it  currently  makes, 
hut  must  use  hexane  to  mix  those 
formulations  where  the  dr\'  mixing 
process  cannot  meet  the  performance 
characteristics  needed.  They  have  also 
investigated  several  non-HAP  solvents, 
but  have  not  vet  identified  an  acceptable 
alternative  to  hexane.  Plant  C  uses  non- 
HAP  solvents  to  mix  many  of  the 
friction  materials  they  manufacture,  but 
still  have  a  number  of  formulations  that 
require  the  use  of  trichloroethylene  to 
achieve  the  nec;essar\-  characteristics. 
While  it  may  be  possible  in  the  future 
to  eliminate  the  use  oi  HAP  solvents 


from  all  friction  materials 
manufacturing,  we  believe  it  is  not 
feasible  currently  to  eliminate  HAP 
solvent  usage  from  all  friction  materials 
manufacturing. 

Selection  of  the  Standards 

The  CAA  requires  us  to  set  numerical 
emission  limitations  unless  the  setting 
or  enforcement  of  a  numerical  emission 
limitation  is  infeasible,  in  which  case  a 
design,  equipment,  work  practice,  or 
operational  standard  can  be  set. 
Consequently,  we  have  selected  a  format 
for  the  standards  that  expresses  the  goal 
of  85  percent  solvent  recoven.'  as  an 
emission  limit  based  on  the  amount  of 
solvent  loaded  into  the  mixer  and  the 
amount  recovered.  Specifically,  the 
proposed  standards  would  limit  the 
HAP  solvent  emissions  to  the 
atmosphere  to  no  more  than  15  percent 
of  that  loaded  into  the  solvent  mixer. 

We  also  evaluated  several  averaging 
times  to  determine  an  appropriate 
averaging  time  for  the  standards.  We 
determined  that  a  long  averaging  time 
(such  as  a  30-day  or  annual  average) 
would  not  be  appropriate  because  it 
would  allow  for  long  periods  of  under 
performance  by  the  solvent  recovery 
system.  In  addition,  one  deviation  from 
a  30-day  or  annual  average  would  put 
the  plant  at  risk  of  being  determined  to 
be  out  of  compliance  for  the  entire 
period.  We  determined  that  requiring 
compliance  on  a  per  batch  basis  (i.e.  no 
averaging)  would  also  be  inappropriate 
since  it  would  not  accommodate  normal 
variability  in  the  residual  solvent 
requirements  for  different  product 
mixes.  The  use  of  a  7-day  block  average 
provides  time  to  detect  and  correct 
problems  (e.g.,  individual  mix  batches 
not  achieving  the  emission  limitation) 
without  the  risk  of  the  longer  averaging 
periods.  A  7-day  block  average  is  also 
consistent  with  the  existing  State 
operating  germit  requirements  for  Plant 
A. 

E.  How  Did  We  Select  the  Initial  and 
Continuous  Compliance  Requirements? 

We  selected  the  initial  and 
continuous  compliance  requirements 
based  on  a  combination  of  the  generic 
requirements  in  the  General  Provisions 
(subpart  A,  40  CFT^  part  63)  and  specific 
requirements  tailored  to  the  friction 
materials  manufacturing  source 
category. 

We  are  requiring  owners  or  operators 
of  all  affected  sources  to  demonstrate 
initial  compliance  with  the  emission 
limitation  for  solvent  mixers  within  2 
years  of  the  date  of  publication  of  the 
final  rule.  We  feel  that  2  years  should 
provide  sufficient  time  for  the  affected 
facilities  to  purchase  and  install  control 
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equipment  capable  of  meeting  the 
standards.  We  feel  that  a  compliance 
date  of  less  than  2  years  may  not  be  long 
enough  due  to  the  potential  need  for 
process  modifications  and  product 
testing  to  accommodate  solvent 
recover^'. 

To  demonstrate  initial  compliance 
with  the  emission  limitation  for  solvent 
mixers,  owners  or  operators  would  be 
required  to  demonstrate  that  the  percent 
of  HAP  solvent  discharged  to  the 
atmosphere  during  the  first  7  days  after 
the  compliance  date,  expressed  as  a  7- 
day  block  average,  does  not  exceed  15 
percent  of  that  loaded  into  an  affected 
solvent  mixer,  hi  order  to  demonstrate 
continuous  compliance,  owner'-  and 
operators  would  be  required  to  show  on 
an  ongoing  basis  that  the  percent  of 
HAP  solvent  discharged  to  the 
atmosphere  for  each  successive  7-day 
period  does  not  average  more  than  15 
percent  of  that  loaded  into  an  affected 
mixer.  We  selected  a  7-day  block 
averaging  period  as  part  of  the  standards 
to  accommodate  necessar\-  variations  in 
residual  solvent  in  some  product  mixes. 

Testing  requirements  include  the 
weighing  of  solvent  loaded  into  each 
affected  solvent  mixer  and  the  weighing 
of  solvent  recovered  for  each  mix  batch. 
Compliance  is  then  determined  against 
the  average  recoverv'  achieved  for  each 
mix  batch  over  each  7-day  block  period. 
Requirements  of  the  weight 
measurement  device  include  a 
minimum  accuracy  and  requirements 
for  cahbration  and  inspection. 

We  selected  weighing  as  the  means 
for  determining  compliance  based  on 
our  strong  belief  that  each  affected 
facilitv-  will  elect  to  comply  with  the 
HAP  solvent  emission  limit  by  installing 
and  operating  a  condenser-based  solvent 
recovery  system  over  other  control 
measures  such  as  carbon  adsorption  or 
incineration.  Weighing  precludes  the 
need  for  costly  emissions  testing  and 
provides  continuing  compliance 
assurance  on  a  weekly  basis.  If  an  owner 
or  operator  elects  to  use  a  control  device 
other  than  a  condenser-based  solvent 
recovery  system,  they  would  be  allowed 
to  petition  the  Administrator  for 
approval  to  use  an  alternative  means  of 
demonstrating  initial  and  continuous 
compliance  with  the  emission  limitation 
for  solvent  mixers. 

F.  How  Did  We  Select  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

Generally,  we  selected  the 
notification,  recordkeeping,  and 
reporting  requirements  consistent  with 
those  contained  in  the  subpart  A 
General  Provisions.  We  deleted, 
however,  notifications,  records,  and 


reports  that  relate  to  performance  tests, 
continuous  emissions  monitoring 
systems  (CEMS).  continuous  opacity 
monitoring  systems  (C^OMS).  cipac  it\ 
observations  or  other  \  isibi«^  emission 
(VT)  obser\'ations  since  none  of  these 
requirements  are  relevant  to  the 
proposed  rule  The  records  and  reports 
required  by  the  proposed  rule  are  the 
minimum  needed  to  demonstrate 
continuous  compliance. 

rv.  Summary  of  Environmental.  Energy 
and  Economic  Impacts 

A.  What  Are  the  Air  Emission  Impacts^ 

Estimates  of  organic  HAP  emissions 
from  the  use  of  solvents  are  based  on  a 
mass  balance  using  solvent  usage  data 
collected  during  the  induslrv  survev. 
estimates  of  solvent  reco\ery 
efficiencies  for  existing  controls,  and  the 
proposed  solvent  emission  limitation  ol 
15  percent  or  85  percent  ref:over\    Four 
currently  uncontrolled  mixers  will  need 
to  be  fitted  with  a  solvent  recovery 
system,  and  the  solvent  recovery'  svstem 
on  one  existing  mixer  will  need  to  be 
upgraded.  The  remaining  two  mixers 
currently  meet  the  proposed  standards 
and  as  such  should  require  no 
additional  upgrades   We  estimate  thai 
the  proposed  rule  would  reduce  urganii 
HAP  emissions  by  approximately  340 
tpy  from  a  baseline  level  nf  about  670 
tpv.  Emissions  of  violatile  nrganit 
compounds  (VC)C)  would  also  be 
reduced  bv  340  tpv  because  these  HAP 
are  also  V'OC. 

B.  What  Are  the  Cost  Impacts? 

We  obtained  process  and  emissions 
data  from  the  facilities  with  the  best- 
controlled  solvent  mixers  and 
incorporated  these  data  into  the  c  ontrol 
cost  algorithms  for  condensers  in  the 
"OAQPS  Control  Cost  Manual"  (EPA 
450/3-90-006)  We  then  applied  these 
costs  to  those  facilities  that  we  project 
would  be  impacted  by  the  proposed 
standards.  As  stated  above,  we  project 
that  five  mixers  located  at  two  facilities 
would  be  impacted  by  the  proposed 
rule.  Four  existing  mixers  would  need 
to  be  equipped  with  solvent  recovery' 
systems,  and  the  existing  solvent 
recovery  system  on  a  fifth  mixer  would 
need  to  be  upgraded  to  meet  the 
proposed  standards.  Both  facilities 
would  incur  capital  costs  to  install 
condensers  to  meet  the  proposed 
standards,  as  well  as  annual  costs  to 
operate  and  maintain  the  condensers. 
Monitoring  is  also  an  important 
component  of  MACT  and  the  cost 
estimate.  We  expect  that  all  four 
facilities  affected  by  today's  proposed 
rule  will  incur  some  additional  yearly 
costs  due  to  the  monitoring. 


recordkeeping,  and  reporting 
requirements  of  this  proposed  rule. 

Implementation  of  the  control  and 
monitoring  requirements  is  expected  to 
result  in  a  nationwide  capital  cost  of 
about  S253.000.  with  a  total  annualized 
cost  (without  recovery  credits)  of 
approximately  S206.000  per  year. 
Nationwide  total  annualized  cost, 
including  credits  for  recovered  solvent, 
is  estimated  to  be  about  $43,000  per 
year. 

C.  What  Are  the  Economic  Impacts? 

Based  on  the  control  cost  estimates 
provided  above,  we  believe  the 
economic  impacts  associated  with  this 
proposed  rule  will  be  negligible.  In 
1992.  there  were  53  facilities 
manufacturing  friction  materials.  Of 
these  53  facilities,  four  are  affected  by 
the  prf>pn>.eri  nile  and  will  incur  control 
.iinl  ni^  !i;!Mrin>;  costs.  The  total 
diinuaii/>  I        •  of  $206,000  per  year 
iwithiiu!  If;  !\(:ry  credits)  is  much  less 
than  1  pen  ent  of  industry  revenues. 
When  \\i     onsiderthe  solvent  recovery 
1  reiiits  jiiig  with  control  technology- 
costs,  the  total  economic  impact  of  this 
proposed  rule  is  a  cost  to  the  industry* 
of  S43  001)  per  year,  .^s  a  result,  the 
impacts  of  this  rule  are  substantivally 
less  than  1  percent  of  total  revenues  and 
is  not  significant  enough  to  alter  the 
market  price  for  friction  materials. 

n  What  Are  the  Non-Air  Quality 
Envimnmfnto!  and  Energy  Impacts? 

Indirec  t  air  impacts  of  today's 
proposed  rule  would  result  from 
increased  electricit\'  usage  associated 
with  operation  of  control  devices  (i.e., 
condensers)  installed  to  meet  the 
proposed  emission  limitation.  Assuming 
that  plants  will  purchase  electricity 
from  a  power  plant,  we  estimate  that  the 
proposed  rule  would  -n;  rea';e  secondary 


emissions  of  cnlen 


liiiv  irum 


power  plants  by  less  than  0  5  tp\    These 
criteria  pollutants  include  particulate 
matter,  sulfur  dioxide,  nitrogen  oxides. 
and  carbon  monoxide  The  overall 
energy  demand  !>■  e\pe<  te(i  to  increase 
by  about  340  milli(m  British  thermal 
units  per  year  (MMBtu  yr)  nationwide 
under  the  proposed  rule  This  increase 
in  energy  demand  is  based  on  the 
electricity  required  to  operate  the 
vacuum  and  condenser  systems  needed 
to  romply  with  the  proposed  rule. 

Because  impacted  facilities  are 
expected  to  reuse  or  sell  the  solvent 
recovered  by  the  condenser^   v\  i'  do  not 
anticipate  any  significant  wastewater  or 
solid  waste  impacts  as  a  result  of  today's 
proposed  rule 
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V.  Solicitation  of  Comments  and  Public 
Participation 

We  seek  full  public  participation  in 
arriving  at  final  decisions  and  encourage 
comments  on  all  aspects  of  this  proposai 
from  all  interested  parties.  You  need  to 
submit  full  supporting  data  and  detailed 
analyses  with  your  comments  to  allow 
us  to  make  the  best  use  of  them   Be  sure 
to  direct  your  comments  to  the  Air  and 
Radiation  Docket  and  Information 
Center.  Docket  No.  A-97-57  (see 
AOORESSESi 

VI.  Administrative  Requirements 

A  Executive  Order  12866.  Regulntnn- 
Planning  and  Review 

Under  Executive  Order  12866  (5H  FK 
51735.  October  4.  1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  th^^ 
economy,  a  sector  nf  the  economy, 
productivity,  competition.  )obs.  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  (ir 
communities; 

(2)  Create  a  serious  inconsistencv  nr 
otherwise  interfere  with  an  actjon  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetar* 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  pnnciples 
set  forth  in  the  Executive  Order 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  because  none  of  the 
listed  criteria  apply  to  this  action 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866 

B  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  nf 
regulator,"  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  .States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
b\  State  governnients,  and  the  rule 
rpt^uirements  will  not  supercede  State 
regulations  that  are  more  stringent. 
Thus.  Exe<;utive  Order  13132  does  not 
appl\'  to  this  proposed  rule. 

In  the  spirit  of  Executive  Order  13132 
and  consistent  with  V.P.\  policv  to 
promote  rommunuaticms  between  EPA 
and  State  and  hu.al  governments,  EPA 
spe<;ifirallv  siilicits  cfimments  on  this 
proposed  rule  from  State  and  local 
officials, 

C.  Executive  Order  13175,  Consultation 

and  Coordination  with  Indian  Tribal 
Covernments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Go\ernments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  af:countable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulator.-  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
(me  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  f)f  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications   It  will  not  have 
substantial  direct  effec:ts  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
as  spe(  ified  in  Executive  Order  13175. 
No  tribal  governments  own  or  operate 
friction  materia!  manufacturing 
facilities  Thus.  Executive  Order  13175 
does  not  apply  to  this  proposed  rule. 

D  Executive  Order  13045.  Protection  of 
Children  twin  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Oder  13045  (62  FR  19885. 
.-\pril  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 


Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulator.-  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  This  proposed  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  this  proposed  rule  has 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
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governments,  it  must  have  developed 
under  section  203  of  the  UMR.^  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatorv 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 
cost  of  this  propo.sed  rule  for  anv  vear 
has  been  estimated  to  be  less  than 
S206.000.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  L'MRA.  In 
addition,  EPA  has  determined  that  this 
proposed  rule  contains  no  regulator^' 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
todays  proposed  rule  is  not  subject  to 
the  requirements  of  section  203  of  the 

F  Regulatory  Flexibility  Act  IRFAj.  as 
Amended  by  the  Small  Business 
Regulaton'  Enforcement  Fairness  Act  of 
1966  ISBREFAI.  5  US.C.  601  et  seq 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibilify 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  a 
small  business  that  has  no  more  than 
500  employees  for  NAICS  codes  327999 
and  333613  or  no  more  than  750 
employees  for  SIC  code  33634;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  anv  not-for 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 


small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economn 
impact  on  a  substantial  number  nf  small 
entities  We  have  determined  that  unl\ 
one  company  meets  one  of  the 
definitions  of  small  entity — a  small 
business  that  has  no  more  than  500 
(employees  for  NAICS  codp  333613.  This 
companv  owns  onlv  one  of  the  four 
facilities  subject  to  today  s  proposed 
rule.  The  mixer  at  this  facility  is 
equipped  with  a  snhent  recovery 
system  capable  of  meeting  the 
requirements  of  this  proposed  rule   .•\^ 
such,  the  additional  burden  to  this 
facility  as  a  result  of  this  proposed  rule 
would  be  521,000  per  vear  for 
recordkeeping  and  reporting  ( Dsts 
associated  with  demonstrating 
continued  complianrie  with  the 
proposed  rule  There  are  several  firms 
subject  to  todavs  proposeit  rule  whose 
costs  will  be  a  greater  perc:entage  of 
sales  than  this  small  business. 

Although  this  proposed  rule  wi!!  not 
have  a  signifi(.ant  impact  on  a 
substantial  number  of  small  entities 
EPA  nonetheless  has  tried  to  reduce  ttu 
impact  of  this  proposed  rule  on  small 
entities  We  held  a  number  of  meffm^^ 
with  industry  in  which  the  one  small 
business  participated,  and  we  visited 
the  one  small  business  impacted  hv  thi'^ 
proposed  rule  The  EP.^  (  ontinues  to  ()»■ 
interested  in  the  potential  imparts  of  thi- 
proposed  rule  on  small  entities  and 
welcomes  comments  on  issues  related  to 
such  impacts 

(i  Papenvnrk  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Redu(  tion  .^ct,  44 
US.C   3501  et  seq  The  EPA  has 
prepared  an  Information  Collection 
Request  (ICR)  document  (ICR  No. 
2025  01).  and  you  mav  obtain  a  (  opv 
from  Sandv  Farmer  by  mail  at  the  ( )ffice 
of  Environmental  Information. 
Collection  Strategies  Division.  I'  S  EF.\ 
(2822),  1200  Pennsylvania  Avenue  NW 
Washington.  DC  20460:  by  email  at 
farmer. sand\-^epago\,  or  b\  calling 
(202)  260-2740  You  may  also 
download  a  copy  off  the  Internet  at 
httpJ/i^-w^s  epa.gov/icr  The  information 
requirements  are  not  effective  until 
OMB  approves  them 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
NESHAP  These  rec:ordkeeping  and 
reporting  requirements  are  spi'cificallv 
authorized  by  section  114  of  the  CAA 
(42  LJ.S  C;.  7414)  All  information 


submitted  to  EPA  pursuant  to  the 
re((>rdkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  EPA's  policies  set  forth  in 
40  CFR  part  2,  suboart  B. 

The  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  NESHAP  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  be  577  labor  hours 
per  year,  at  a  total  annual  cost  of 
$26,657.  This  burden  estimate  includes 
the  cost  to  install  and  operate  the  weight 
measurement  device;  one-time 
submission  of  a  startup,  shutdown,  and 
malfunction  plan,  with  semiannual 
rt'ports  for  any  event  when  the 
firocedures  in  the  plan  were  not 
followed;  semiannual  compliance 
reports:  maintenance  inspections; 
notifications;  and  recordkeeping  Total 
cajital  startup  costs  associated  with  the 
miiiiitnnnc  requirements  over  the  3-year 
prrind    ■♦  !fir  K  K  are  estimated  at 
.Sl^  '-iH   \Mth  '  p. 'ration  and 
maintt'iianct  i.cj.st;.  of$261/yr. 

Burden  means  the  total  time,  effort,  or 
finan(  lal  resnurr  i^>-  I'Xf'cniied  by  f)ersons 
to  .i;»'iu'rat>'   rnaiiit.mi    ri'i.uii,  or  disclose 
or  pro\ide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  review  instructions;  develop, 
acquire,  install    nid  utili/r  technology 
and  systems  for  Uu  [lurjmst-s  of 
coll>'(  tmii  validating,  and  verify'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requireninnts;  train  personnel  to  be  able 
!(i  ri'sfiniid  to  a  collection  of 
inform.iti-  ii   starch  existing  data 
sources   ,    aii[lt>t(>  and  review  the 
collectnii  '  f  !i;f' . rin.il  ion,  and  transmit 
!ir  I  ttiirw  isi'  iisi  i;  s,  the  information. 

:\i)  ,\l:>tk  \  ina\  d"'  .  onduct  or 
sp.  lis  if  ,ind  a  person  is  not  required  to 
ris|, ,,!!,!  i(,  a  collection  of  information 
uni' ss  ii   1 1  splays  a  currently  valid  OMB 
control  Ii  jiiiIm  r  The  OMB  control 
niimSers  Im  LP.A's  regulations  are  listed 
!ii  40  (  FR  part  9  and  48  CFR  chapter  15. 

(  oinrnents  are  requested  on  the  EPA's 
n>fd  inr  this  information,  the  accuracy 
of  tlif  |irM\  niftl  ln.rden  estimates,  and 
an\  suk;>.;i  siiii  in.  i(ii)ds  for  minimizing 
respondi  ti'  t.ir  ii  n   including  through 
the  use  of  ant  iiiidted  collection 
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techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division.  U.S.  EPA  (2822),  1200 
Pennsylvania  Avenue  N'W,  VVashingtun. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulator^'  Affairs, 
Office  of  Management  and  Budget.  723 
17th  Street  NW.  Washington,  DC  20503: 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  October  4. 
2001.  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  November  5,  2001.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  Public  U\v  No 
104-113  (15  U.S.C.  272  note)  directs  the 
EPA  to  use  voluntary  consensus 
standards  in  its  regulaton,-  and 
procurement  activities  unless  to  dt)  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  annual  reports  to 
OMB,  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  voluntary'  consensus 
standards 

This  rulemaking  involves  a  technical 
standard.  The  EPA  is  proposing  test 
methods  based  on  the  weighing  portion 
of  EPA  Method  28  (section  7  1)  for 
weighing  of  recovered  solvent 
Consistent  with  the  NTTAA.  EPA 
conducted  searches  to  identify 
voluntary  consensus  standards  that 
could  be  used  in  addition  to  this  EP.-\ 
method. 

The  search  for  emissions 
measurement  procedures  identified  two 
voluntary  consensus  standards 
potentially  applicable  to  this  proposed 
rule.  The  EPA  determined  these  two 
standards  identified  for  measuring 
recovered  solvent  on  a  scale  were 
impractical  alternatives  to  the  EPA  test 
methods  for  the  purposes  of  this 
proposed  rule.  Therefore.  EPA  does  not 
intend  to  adopt  these  standards  for  this 
purpose. 

Tne  voluntary  consensus  standard 
ASTM  E319-85  (Reapproved  1997), 
"Standard  Practice  for  the  Evaluation  uf 
Single-Pan  Mechanical  Balances,"  is 
impractical  for  the  purposes  of  this 


rulemaking  primarily  because  this 
standard  is  not  a  complete  weighing 
procedure  since  it  does  not  include  a 
pretest  procedure. 

The  voluntary  consensus  standard 
.■\SME  Power  Test  Codes,  "Supplement 
on  Instruments  and  Apparatus,  Part  5, 
Measurement  nf  Quantity  of  Materials, 
("hapter  1,  Weighing  .Scales,"  is 
impractical  for  the  purposes  of  this 
rulemaking  because  it  does  not  specify 
the  number  of  initial  calibration  weights 
to  be  used  nor  a  specific,  pretest  weight 
procedure 

Section  63.9525  to  proposed  subpart 
QQQQQ  lists  the  testing  procedures 
inc:luded  in  this  proposed  rule.  Under 
«)  63.8  of  the  General  Provisions,  a 
source  may  apply  to  EPA  for  permission 
to  use  alternative  monitoring  in  place  of 
any  of  the  EPA  testing  methods. 

/  Executive  Order  13211  (Energy 
Effects! 

This  nile  is  not  subject  to  Executive 
Order  1321 1.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
PR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866, 

We  welcome  comment  on  this  aspect 
of  the  proposed  rulemaking  and. 
specifically,  invite  the  public  to  identify 
potentially  applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
proposed  rule. 

Li.st  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
.Administrative  practice  and  procedure. 
.•\ir  pollution  control.  Friction  products 
manufacturing.  Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  ,S^•pt^•mb^'r  JH,  2001. 
Christine  Todd  Whitman. 

Administrator 

For  the  reasons  stated  in  the 

preamble,  title  40,  chapter  I.  part  63  of 
the  Code  uf  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401   ef  seq 

2  Part  63  is  proposed  to  be  amended 
by  adding  subpart  QQQQQ  to  read  as 
follows: 

Subpart  QQOQO — National  Emission 
Standards  tor  Hazardous  Air  Pollutants  for 
Friction  Materials  Manutacturing  Facilities 

Sec. 


What  This  Subpart  Covers 

63.9480     What  is  the  purpose  of  this 

subpart? 
6.3.9485     Am  I  subject  to  this  subpart? 
63.9490     What  parts  of  mv  plant  does  this 

subpart  cover? 
63,9495     When  do  I  have  to  comply  with 

this  subpart? 

Emission  Limitation 

63.9500    What  emission  limitation  must  1 
meet? 

General  Compliance  Requirements 

63.9505     What  are  my  general  requirements 
for  complying  with  this  subpart' 

Initial  Compliance  Demonstration 
Requirements 

63.9510     By  what  date  must  I  conduct  my 

initial  compliance  demonstration? 
63.9515     How  do  I  demonstrate  initial 

compliance  with  the  emission  limitation 

that  applies  to  me? 
63.9520     What  procedures  must  I  use  to 

demonstrate  initial  compliance? 
63.9525     What  are  the  installation. 

operation,  and  maintenance 

requirements  for  my  weight 

measurement  device? 

Continuous  Compliance  Requirements 

63.9530     How  do  I  demonstrate  continuous 
compliance  with  the  emission  limitation 
that  applies  to  me? 

Notifications,  Reports,  and  Records 

63.9535  What  notifications  must  I  submit  and 

when? 
63.9540     What  reports  must  I  submit  and 

when? 
63.9545     What  records  must  I  keep? 
63.9550     In  what  form  and  how  long  must  1 

keep  my  records? 

Other  Requirements  and  information 

63.9555     What  parts  of  the  General 

Provisions  apply  to  me? 
63.9560     Who  implements  and  enforces  this 

subpart? 
63.9565     What  definitions  apply  to  this 

subpart? 
63.9570    How  do  1  apply  for  alternative 

compliance  requirements' 
63.9571-63.9579     [Reserved] 

Table 

Table  1  to  Subpart  QQQQQ— Applicability  of 
General  Provisions  to  Subpart  QQQQQ 

Subpart  QCX3QQ— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Friction  Materials  Manufacturing 
Facilities 

What  This  Subpart  Covers 

§63.9480    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  friction 
materials  manufacturing  facilities  that 
use  a  solvent-based  process.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
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compliance  with  all  applicable  emission 
limitations  in  this  subpart. 

§63.9485    Am  I  subject  to  ttiis  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  friction  materials 
manufacturing  facility  (as  defined  in 

§  63.9565)  that  is  (or  is  part  of)  a  major 
source  of  hazardous  air  pollutants 
(HAP)  emissions  on  the  first  compliance 
date  that  applies  to  you.  Your  friction 
materials  manufacturing  facility  is  a 
major  source  of  HAP  if  it  emits  or  has 
the  potential  to  emit  any  single  HAP  at 
a  rate  of  9.07  megagrams  (10  tons)  or 
more  per  year  or  any  combination  of 
HAP  at  a  rate  of  22.68  megagrams  (25 
tons)  or  more  per  year. 

(b)  The  requirements  in  this  subpart 
do  not  apply  to  research  and 
development  facilities,  as  defined  in 
section  112(c)(7)  of  the  Clean  Air  Act. 

§  63.9490    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new. 
reconstructed,  or  existing  affected 
source  at  your  friction  materials 
manufacturing  facility. 

(b)  The  affected  source  covered  by 
this  subpart  is  each  new.  reconstructed, 
or  existing  solvent  mixer  (as  defined  in 
§63.9565)  at  your  friction  materials 
manufacturing  facility. 

(c)  A  solvent  mixer  at  your  friction 
materials  manufacturing  facility  is  new 
if  you  commence  construction  of  the 
solvent  mixer  after  [DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register].  An  affected 
source  is  reconstructed  if  it  meets  the 
definition  of  "reconsfruction"  in  §63.2, 
and  reconstruction  is  commenced  after 
[DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register]. 

(d)  A  solvent  mixer  at  your  friction 
materials  manufacturing  facility  is 
existing  if  it  is  not  new  or  reconstructed. 

§  63.9495    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  an  existing  solvent 
mixer,  you  must  comply  with  each  of 
the  requirements  for  existing  sources  no 
later  than  2  vears  after  [DATE  OF 
PUBLICATION  OF  THE  HNAL  RULE 
IN  THE  Federal  Register]. 

(b)  If  you  have  a  new  or  reconstructed 
solvent  mixer  and  its  initial  startup  date 
is  on  or  before  [DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register],  you  must 
comply  with  the  requirements  for  new 
and  reconstructed  sources  by  [DATE  OF 
PUBLICATION  OF  THE  HNAL  RULE 
IN  THE  Federal  Register]. 

(c)  If  you  have  a  new  or  reconstructed 
solvent  mixer  and  its  initial  startup  date 
is  after  [DATE  OF  PUBLICATION  OF 


THE  FINAL  RULE  IN  THE  Federal 
Register],  you  must  comply  with  the 
requirements  for  new  and  reconstructed 
sources  upon  initial  startup 

(d)  If  your  friction  materials 
manufacturing  facility  Is  an  area  snurre 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  beromes  a 
(or  part  of  a)  major  source  of  HAP 
emissions,  then  paragraphs  (d)(1)  and 
(2)  of  this  section  apply. 

(1)  For  any  portion  of  the  area  source 
that  becomes  a  new  or  reconstructed 
affected  source,  you  must  complv  with 
the  requirements  for  now  and 
reconstructed  upon  startup  or  no  later 
than  (DATE  OF  PUBLICATION  OF  THF 
FINAL  RULE  IN  THE  Federal  Register] 
whichever  is  later. 

(2)  For  any  portion  of  the  area  source 
that  becomes  an  existing  affected 
source,  you  must  comply  with  the 
requirements  for  existing  sources  no 
later  than  1  year  after  the  area  source 
becomes  a  major  source  or  [DATE  2 
YEARS  FROM  PUBLICATION  OF  THE 
FINAL  RULE  IN  THE  Federal  Register! 
whichever  is  later 

(e)  You  must  meet  the  notification 
and  schedule  requirements  in  §  63  9.'i35 
Several  of  the  notifications  must  be 
submitted  before  the  compliance  date 
for  your  affected  source. 

Emission  Limitation 

§63.9500    What  emission  limitation  must  I 
meet? 

For  each  new.  reconstructed,  or 
existing  solvent  mixer  at  your  friction 
materials  manufacturing  facility,  you 
must  limit  HAP  solvent  emissions  to  the 
atmosphere  to  no  more  than  15  percent 
of  that  loaded  into  an  affected  solvent 
mixer,  based  on  a  7-day  block  average 

General  Compliance  Requirements 

§63.9505    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitation  in  this  subpart 
at  all  times,  except  during  periods  of 
startup,  shutdown,  or  malfunction 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  inc  hiding 
air  pollution  control"and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3). 

Initial  Compliance  Demonstration 
Requirements 

§63.9510    By  what  date  must  I  conduct  my 
initial  compliance  demonstration? 

(a)  If  you  use  a  solvent  recover^- 
svstem.  vou  must  conduct  vour  initial 


compliance  demonstration  within  7 
calendar  days  after  the  compliance  dale 
that  IS  specified  fir  vour  source  in 
§63.9495. 

(b)  If  you  use  a  control  device  other 
than  a  solvent  recovery  system,  you 
must  comply  with  the  provisions  in 
§63.9570 

§63.9515     How  do  I  demonstrate  initial 
compliance  with  ttie  emission  limitation  that 
applies  to  me'' 

(a)  You  have  demonstrated  initial 
compliance  for  each  solvent  mixer 
subject  to  the  emission  limitation  in 
§  63.9500  if  the  HAP  solvent  discharged 
to  the  atmosphere  during  the  first  7  days 
after  die  compliance  date,  determined 
ac( ordinp  to  the  provisions  in  §  63.9520, 
does  not  exceed  a  7-day  block  average 
of  15  percent. 

fb)  You  must  submit  a  notification  of 
compliance  status  containing  the  results 
of  the  initial  compliance  demonstration 
according  to  §63.9535(dl 

§63.9520    What  procedures  must  I  use  to 
demonstrate  initial  compliance'' 

(a)  If  you  use  a  solvent  recovery 
system,  you  must  use  the  procedures  in 
paragraphs  (a)(1)  through  (7)  of  this 
section  to  demonstrate  initial 
compliance  with  the  emission  limitation 
in  §63  9500. 

'1 )  Record  the  date  and  time  of  each 
mix  batch 

(2)  Record  the  identity  of  each  mix 
batch  usinp  a  unique  batch  ID.  as 
defined  m  §  63  9565. 

(3)  Measure  and  record  the  weight  of 
HAP  solvent  loaded  into  the  solvent 
mixer  for  each  mix  batch 

(4)  Measure  and  record  the  weight  of 
HAP  sohent  recovered  for  each  mix 
batch 

(5)  Determine  the  percent  of  HAP 
solvent  discharged  to  the  atmosphere  for 
each  mix  batch  according  to  Equation  1 
(if  this  section  as  follows; 


^D^  =  1()0%- 


Where; 


(100%)         (Eq.  1) 


%Dh  =  Percent  of  HAP  solvent 
discharged  to  the  atmosphere  for  each 
mix  batch,  percent; 

Src^  =  Weight  of  HAP  solvent  recovered 
for  each  mix  bate  h   lb 

Sm,,  =  Weight  of  H.-\l'  solvent  leaded 
into  the  solvent  mixer  for  each  mix 

batch,  lb 

(6)  Determine  the  7-day  block  average 
percent  of  HAP  solvent  discharged  to 
the  atmosphere  d(-cordinp  to  Equation  2 
of  this  section  as  follows 
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%D^  =  -Y'^D^        (Eq.  2) 

I 

Where: 

%D-  =  7-day  block  average  percent  of 

HAP  solvent  discharged  to  the 

atmosphere,  percent 

i  =  mix  batch 

n  =  number  of  mix  batches  in  7-day 

block  average 

(7)  Have  valid  data  for  at  least  90 
percent  of  the  mix  batches  over  the  7- 
dav  averaging  period. 

(h)  If  you  use  a  control  device  other 
than  a  solvent  recovery  system,  you  mav 
apply  to  EPA  for  approval  to  use  an 
alternative  method  of  demonstrating 
compliance  with  the  emission  limitation 
for  solvent  mixers  in  §63  9500,  as 
provided  in  §63.9570. 

§  63.9525    What  are  the  installation, 
operation,  and  maintenance  requirements 
for  my  weight  measurement  device? 

(a)  If  you  use  a  solvent  recover*' 
system,  you  must  install,  operate,  and 
maintain  a  weight  measurement  device 
to  measure  the  weight  of  HAP  solvent 
loaded  into  the  solvent  mixer  and  the 
weight  of  HAP  solvent  recovered  for 
each  mix  batch. 

(b)  For  each  weight  measurement 
device  required  by  this  section,  you 
must  develop  and  submit  for  approval  a 
site-specific  monitoring  plan  that 
addresses  the  requirements  of 
paragraphs  (b)(1)  through  (6)  of  this 
section: 

(1)  Installation  of  the  weight 
measurement  device: 

(2)  The  minimum  accuracy  of  the 
weight  measurement  device  in  pounds 
and  as  a  percent  of  the  average  weight 
of  solvent  to  be  loaded  into  the  solvent 
mixer; 

(3)  Site-specific  procedures  for  how 
the  measurements  will  be  mad*': 

(4)  How  the  measurement  data  will  be 
recorded,  reduced,  and  stored; 

(5)  Procedures  and  acceptance  criteria 
for  calibration  of  the  weight 
measurement  device;  and 

(6)  How  the  measurement  device  will 
be  maintained  including  a  routine 
maintenance  schedule  and  spare  parts 
inventor.'  list. 

(c)  The  site-specific  monitoring  plan 
required  in  paragraph  (b)  of  this  section 
must  include,  at  a  minimum,  the 
requirements  of  paragraphs  (c)(  1 ) 
through  (3)  of  this  section; 

(1)  The  weight  measurement  device 
must  have  a  minimum  accuracy  of  ±0  05 
kilograms  (±0.1  pounds)  or  ±1  percent  of 
the  average  weight  of  solvent  to  be 
loaded  into  the  solvent  mixer, 
whichever  is  greater. 

(2)  An  initial  multi-point  calibration 
of  the  weight  measurement  device  must 


be  made  using  5  points  spanning  the 
expected  range  of  weight  measurements 
before  the  weight  measurement  device 
can  be  used  The  manufacturer's 
calibration  results  can  be  used  to  meet 
this  requirement. 

(3)  Once  per  (lav.  a  c:alibration  audit 
must  be  made  using  a  single  Class  F 
calibration  weight  that  corresponds  to 
20  to  80  percent  of  the  average  weight 
of  solvent  tn  be  loaded  into  the  solvent 
mixer  If  the  weight  measurement 
device  cannot  reproduce  the  value  of 
the  calibration  weight  within  ±0.05 
kilograms  (0  1  pounds)  or  ±1  percent  of 
the  average  weight  of  solvent  to  be 
loaded  into  the  solvent  mixer, 
whichever  is  greater,  the  scale  must  be 
recalibrated  before  use  with  at  least  five 
Class  F  f:alibrafion  weights  spanning  the 
expected  range  of  weight  measurements. 

(d)  You  must  operate  and  maintain 
the  weight  measurement  device 
according  to  the  site-specific  monitoring 
plan. 

(e)  You  must  maintain  records  of  all 
maintenance  activities,  calibrations,  and 
(.alibratinn  audits 

Continuous  Compliance  Requirements 

§  63.9530    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitation  that  applies  to  me? 

(a)  If  you  use  a  solvent  recovery 

system,  you  must  demonstrate 
continuous  c:ompliance  with  the 
emission  limitation  for  solvent  mixers 
in  §  63.9500  according  to  the  provisions 
in  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(1)  Except  for  during  malfunctions  of 
your  weight  measurement  device  and 
associated  repairs,  vou  must  collect  and 
reduce  the  information  required  in 

§  63.9520(a)(1)  through  (7)  at  all  times 
that  the  affected  source  is  operating  and 
record  all  information  needed  to 
(i(H  ument  conformance  with  these 
requirements 

(2)  Maintain  the  7-dav  block  average 
percent  of  HAP  sohent  discharged  to 
the  atmosphere  at  or  below  15  percent. 

(b)  If  you  use  a  control  device  other 
than  a  solvent  recovery  system,  you 
must  demonstrate  CTrntinuous 
compliance  with  the  emission  limitation 
for  solvent  mixers  in  §63.9500 
according  to  the  provisions  in  §63.9570. 

(c)  You  must  report  each  instance  in 
whic  h  \()u  did  not  meet  the  emission 
limitatitm  for  solvent  mixers  in 

§  63  9500  This  includes  periods  of 
startup  shutdown,  or  malfunction. 
These  instances  are  deviations  from  the 
emission  limitations  in  this  subpart. 
These  deviations  must  be  reported 
according  to  the  requirements  in 
§63.9540. 


(d)  During  periods  of  startup, 
shutdown,  or  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(e)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdow^n,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §63. 6(e). 

Notifications,  Reports,  and  Records 

§  63.9535    What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.8(f)(4)  and  63.9(b), 
(c),  (d),  and  (h)  that  apply  to  you  by  the 
specified  dates. 

(b)  If  you  use  a  control  device  other 
than  a  solvent  recovery  system,  you 
must  comply  with  the  provisions  in 
§63.9570. 

(c)  As  specified  in  §  63.9(b)(2),  if  you 
start  up  vour  affected  soiirce  before 
[DA  TE  OF  PUBUCA  TION  OF  THE 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER] .  you  must  submit  your 
initial  notification  no  later  than  120 
calendar  days  after  [DATE  OF 
PUBUCA  TION  OF  THE  FINAL  RULE  IN 
THE  FEDERAL  REGISTER]. 

(d)  As  specified  in  §  63.9(b)(3),  if  you 
start  up  vour  new  affected  source  on  or 
after  [DA  TE  OF  PUBUCA  TION  OF  THE 
FINAL  RULE  IN  THE  FEDERAL 
REGISTER],  you  must  submit  your 
initial  notification  no  later  than  120 
calendar  days  after  you  become  subject 
to  this  subpart. 

(e)  You  must  submit  a  notification  of 
compliance  status  according  to 
§63.9(h)(2)(ii).  You  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 


§63.9540 
when? 


What  reports  must  I  submit  and 


(a)  Unless  the  Administrator  has 
approved  a  different  schedule,  you  must 
submit  each  semiannual  compliance 
report  according  to  the  requirements  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.9495  and 
ending  on  June  30  or  December  31, 
whichever  date  comes  first  after  the 
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compliance  date  that  is  specified  for 
your  source  in  §  63.9495. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  ft-om  January  1  through 
June  30  or  the  semiannual  reporting 
period  fi-om  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  comes  first  after  the  end 
of  the  semiaimual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71  of  this 
chapter,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii){A)  or  40  CFR 
71.6(a){3)(iii)(A)  of  this  chapter,  you 
may  submit  the  first  and  subsequent 
compliance  reports  according  to  the 
dates  the  permitting  authority  has 
established  instead  of  according  to  the 
dates  in  paragraphs  (a)(1)  through  (4)  of 
this  section. 

(b)  Each  compliance  report  must 
include  the  information  in  paragraphs 
(b)(1)  through  (3)  of  this  section,  and  if 
applicable,  paragraphs  (b)(4)  through  (6) 
of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  the  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accurate,  and  complete. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  emission  limitation  for  solvent 
mixers  in  §  63.9500,  a  statement  that 
there  were  no  deviations  from  the 
emission  limitation  during  the  reporting 
period. 

(6)  If  there  were  no  periods  during 
which  a  monitoring  system  was  out-of- 
control  as  specified  in  §  63.8(c)(7),  a 
statement  that  there  were  no  periods 
during  which  a  monitoring  system  was 
out-of-control  during  the  reporting 
period. 

(c)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 


affected  source,  you  must  include  the 
information  in  paragraphs  (b)(1)  through 
(4)  and  (c)(1)  and  (2)  of  this  section. 
This  includes  periods  of  startup, 
shutdown,  or  malfunction 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(d)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  semiannual 
reporting  period  that  was  not  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  according  to  the 
requirements  in  §63.10(d)(5)(ii) 

(e)  If  you  have  obtained  a  title  V 
operating  permit  for  an  affected  source 
pursuant  to  40  CFR  part  70  or  71  of  this 
chapter,  you  must  report  all  deviations 
as  defined  in  this  subpart  in  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
7"l.6(a)(3)(iii)(A)  of  this  chapter  If  you 
submit  a  compliance  report  for  an 
affected  source  along  with,  nr  as  part  of. 
the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71 .6(a)(3)(iii)(A)  of  this  chapter, 
and  the  compliance  report  includes  all 
the  required  information  concerning 
deviations  from  any  emission  limitation 
in  this  subpart,  then  submission  of  the 
compliance  report  satisfies  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report 
However,  submission  of  a  compliance 
report  does  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
your  permitting  authority 

§63.9545    What  records  must  I  keep? 

(a)  You  must  keep  the  records  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
that  apply  to  you. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §63  6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
or  malfunction. 

(b)  You  must  keep  the  records 
required  in  §63.9525  to  show  proper 
operation  and  maintenance  of  the 
weight  measurement  device 

(c)  You  must  keep  the  records 
required  in  §63.9530  to  show 
continuous  compliance  with  the 


emission  limitation  for  solvent  mixpr"; 
in  §63  9500 

§63.9550     In  what  form  and  how  long  must 
I  keep  my  records? 

iaj  'V'ou  must  kfi^p  vour  records  in  a 
form  suitabit'  and  rt^dily  available  for 
expeditious  rp\  icw.  according  to 
§63.10(b)n) 

(b)  As  specified  in  §63  10(b)(1),  you 
must  keep  each  reriord  for  5  vears 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  re<  ord 

((I  You  must  keep  eacli  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  ac:tion.  report,  or  record, 
according  to  § 63.10(b)(1).  V  ^u  i  .m  keep 
the  re<-,ords  offsite  for  the  n'lii.iiiiirig  3 
vears 

Other  Requirements  and  Information 

§  63.9555     What  parts  of  th«  Gerteral 
Provisions  apply  to  me? 

Table  1  l(j  thi.s  subp-iri  '•hnws  which 
parts  of  the  Cienera!  Pro\  i^i'ii'  in 
§§H3  1  through  f)<  IS  apply  to  you. 

§63.9560    Who  Implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  inij'lemented 
and  enforced  b\  us,  the  I    S.  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agencv  If  the  US  EPA 
Administrator  has  dejetial'^d  .nilhority  to 
Vfiur  State,  local,  or  trih,)i  aei-ns  \    then 
that  agenc\-.  in  additmri  ti   th*^  I'  S  EPA, 
has  the  authority  tn  iniplcmcnt  and 
enforce  this  subpart   You  should  contact 
voi'r  r  S  EP.^  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  your 
State,  local,  or  tribal  agency. 

fh)  in  deleg,iting  imph-mentation  and 
enforcement  authont\  of  thi^  subpart  to 
a  State,  lcK:al,  or  tribal  agency  under  40 
CiFR  part  6.^,  subpart  E,  the  authorities 
contained  in  paragraphs  (c)  of  this 
se(  tion  are  retained  by  the 
Administrator  nf  the  U,S,  EPA  and  are 
not  transferred  tn  th''  State,  local,  or 
tribal  agencv 

(c)  The  authontit's  thai  cannot  be 
delegated  to  State,  local  or  tribal 
agencies  are  as  follows 

( 1 )  Approval  of  alternatives  to  the 
emission  limitation  in  §63.9500  under 
§63  6(g) 

(2)  Approval  if  ni.i|or  alternatives  to 
test  methods  under  *!  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §63  90. 

13)  .Approval  of  major  alternatives  to 
monitorint:  under  §  63.8(f)  and  as 
defined  in  «5  bJ  90. 

(4)  Approval  of  major  alternatives  to 
re(  ordkeeping  and  reporting  under 
§63.10(0  and  as  defined  in  §63.90. 


50782 


Federal  Register/ Vol.  66,  No.  193 /Thursday,  October  4,  2001 /Proposed  Rules 


§  63.9565    Wtiat  definitions  apply  to  ttiis 
sut>part? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  ^  63.2. 
and  in  this  section  as  follows: 

Batch  ID  means  a  unique  identifier 
used  to  differentiate  each  individual 
mix  batch 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart. 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit); 

(2)  Fails  to  meet  any  term  or  cnnditmn 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  anv  operating 
limit)  in  this  subpart  during  startup. 
shutdown,  or  malfunction,  regardless  or 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Friction  ingredients  means  any  of  thp 
components  used  in  the  manufacture  of 
friction  material,  excluding  the  HAP 
solvent.  Friction  ingredients  include, 
but  are  not  limited  to.  reinforcement 
materials,  propertv  modifiers,  resins, 
and  other  additives 

Friction  materials  manufacturing 
facility  means  a  facility  that 
manufactures  friction  materials  using  a 
solvent-based  process  Friction 
materials  are  used  in  the  manufac:turp  of 
products  used  to  accelerate  or  decelerate 
objects.  Products  that  use  friction 
materials  include,  but  are  not  limited  to. 
disc  brake  pucks,  disc  brake  pads,  brake 
linings,  brake  shoes,  brake  segments, 
brake  blocks,  brake  discs,  clutch  facings, 
and  clutches 

HAP  solvent  means  a  solvent  that 
contains  10  percent  or  more  of  anv  one 
HAP,  as  listed  in  section  1 12(b)  of  the 


Clean  Air  Act.  or  any  combination  of 
HAP  that  is  added  to  a  solvent  mixer. 
Examples  include  hexane,  toluene,  and 
trichloroethvlcne. 

Initial  startup  means  the  first  time 
that  equipment  is  put  into  operation. 
Initial  startup  does  not  include 
operation  solely  for  testing  equipment. 
Initial  startup  does  not  include 
subsequent  startups  (as  defined  in  this 
section!  following  malfunction  or 
shutdowns  or  following  changes  in 
product  or  between  batch  operations. 

iV/;.Y  butch  means  the  process  of 
manufacturing  each  batch  of  friction 
materials  in  a  solvent  mixer. 

Responsible  official  means 
responsible  official  as  defined  in  §63.2. 

7-dav  block  average  means  an 
averaging  technique  for  a  weekly 
compliance  determination  where  the 
calculated  values  for  percent  HAP 
solvent  discharged  to  the  atmosphere 
are  averaged  together  for  all  mix  batches 
(for  which  there  are  valid  data)  in  a  7- 
day  block  period  according  to  the 
equation  provided  in  §  63.9520(a)(6). 

Solvent  mixer  means  a  mixer  used  in 
the  friction  materials  manufacturing 
process  in  which  HAP  solvent  is  used 
as  one  of  the  ingredients.  Trace  amounts 
f)f  HAP  solvents  in  resins  or  other 
friction  ingredients  do  not  qualify 
mixers  as  solvent  mixers. 

Solvent  recover,'  svstem  means 
equipment  used  for  the  purpose  of 
recovering  the  HAP  solvent  fiom  the 
exhaust  stream.  An  example  of  a  solvent 
recovery'  system  is  a  condenser. 

Startup  means  bringing  equipment 
online  and  starting  the  production 
process 

Startup,  shutdoivn.  and  malfunction 
plan  means  a  plan  developed  according 
to  the  provisions  of  §  63.6(e)(3). 

§  63.9570    How  do  I  apply  for  alternative 
compliance  requirements? 

(a)  If  you  use  a  control  device  other 
than  a  solvent  recoverv  system,  you  may 
request  approval  to  use  an  alternative 


method  of  demonstrating  compliance 
with  the  emission  limitation  in 
§  63.9500  according  to  the  procedures  in 
this  section. 

(b)  You  can  request  approval  to  use  an 
alternative  method  of  demonstrating 
compliance  in  the  initial  notification  for 
existing  sources,  the  notification  of 
construction  or  reconstruction  for  new 
sources,  or  at  any  time. 

(c)  You  must  submit  a  description  of 
the  proposed  testing,  monitoring, 
recordkeeping,  and  reporting  that  will 
be  used  and  the  proposed  basis  for 
demonstrating  compliance. 

(1)  If  you  have  not  previously 
performed  testing,  you  must  submit  a 
proposed  test  plan.  If  you  are  seeking 
permission  to  use  an  alternative  method 
of  compliance  based  on  previously 
performed  testing,  you  must  submit  the 
results  of  testing,  a  description  of  the 
procedures  followed  in  testing,  and  a 
description  of  pertinent  conditions 
during  testing. 

(2)  You  must  submit  a  monitoring 
plan  that  includes  a  description  of  the 
control  device,  test  results  verifying  the 
performance  of  the  control  device,  the 
appropriate  operating  parameters  that 
will  be  monitored,  and  the  frequency  of 
measuring  and  recording  to  establish 
continuous  compliance  with  the 
emission  limitation  m  §63.9500.  You 
must  also  include  the  proposed 
performance  specifications  and  quality 
assurance  procedures  for  the  monitors. 
The  monitoring  plan  is  subject  to  the 
Administrator's  approval.  You  must 
install,  calibrate,  operate,  and  maintain 
the  monitors  in  accordance  with  the 
monitoring  plan  approved  by  the 
Administrator. 

(d)  Use  of  the  alternative  method  of 
demonstrating  compliance  must  not 
begin  until  approval  is  granted  by  the 
Administrator. 

§§63.9571-63.9579    [Reserved] 


Tables 

Table  1  to  Subpart  QQQQQ.— Applicability  of  General  Provisions  to  Subpart  QQQQQ 

[As  required  in  §63  9505,  you  must  comply  with  each  applicable  General  Provisions  requirements  according  to  the  following  table] 


Citation 


Subject 


Applies  to 

subpart 

QQQQO? 


Explanation 


§631        

§63.2  

§63.3 

§63  4      

§63  5        

§63  6(aHc).  (eHD.  (i)-(j) 

§636(d) 


Applicability      

Detinilions  

Units  and  Abbreviations  

Prohibited  Activities  

Construction,  Reconstruction  

Compliance  with  Standards  and  Mainte- 
nance Requirements 
[Resen/edj 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


Federal  Register/ Vol.  66,  No.  193 /Thursday.  October  4,  2001    Proposed  Rules 


50783 


Table  1  to  Subpart  QQQQQ.— Applicability  of  General  Provisions  to  Subpart  OQQQQ    Continued 

[As  required  in  §63  9505,  you  must  comply  with  each  applicable  General  Provisions  requirements  according  to  the  lunuwiDg  tabiej 


Citation 


Sub)ect 


Applies  to 

subpart 
OOOOO'' 


§63, 6(g)    Use  of  an  Alternative  Nonopacity  Emis      No 

sion  Standard 
§63, 6(h)   Compliance    with    Opacity    and    Vtsibie     No 

Emission  Standards 
§63,7(a)(1)-(2)  Applicability  and  Perlormance  Test  Dates     No 


§63, 7(a)(3),  (b)-(h)    Performance  Testing  Requirements 


No 


§63.8(a)(1)-{2),  (b),  (c)(1H3).  (f)(1>-(5)       Momtonng  Requirements  |  Yes. 

§  63  8(a)(3)  [Reserved] 

§63, 8(a)(4)  Additional    Monitoring    Requirements    'or     No   . 

Control  Devices  m  63  1 1 
§63  8(c)(4)  'Continuous    Momtonng    System    iCMS)     No. 

Requirements 
§638(C)(5)  Continuous   Opacity    Monitoring    System     No 

(COMS)  Minimum  Procedures 
§63  8(c)(6)  Zero  and  High  Level  Calibration  Cieck 

Requirements 
§63,8(c)(7)-(8)  Out-of-Control  Penods       


§63  8(0)   CMS  Quality  Control  

§638(e)     CMS  Performance  Evaluation 


§638(f)(6)  Relative  Accuracy  Test  Audit  iRATA!  Al- 
ternative 

§63  8(g)(1)H5)  Data  Reduction    

§63  9(a)-(d)   (h)-{j)  _ Notification  Requirements  


No 
No 
No 


§63  9(e)    .■ Notification  of  Performance  Test 

§63  9(f)   I  Notification  of  VE  Opacity  Test 


No  . 

No  . 

No  . 
Yes 

No  . 

No   . 


§63,9(9)   Additional  Notifications  When  Usmg  CMS     No  . 

§63  10(a).(b).  (d)(1).  (d)(4)-(5).  (e)(3),  (f)     Recordkeeping   and   Reponmg   Require      Yes 

ments 
§63  10(c)(1)-<6),  (9)H15)  '. Additional  Records  for  CMS     Nc 

§63 10(c)(7)-(8)  Records     of     Excess     Emissions     anq     Nc 

Paramter  Monitonng  Exceedances  for  , 
CMS  I 

§63. 10(d)(2)  Reporting  Results  of  Performance  Tests      No 

§63  10(d)(3)  Reporting  Opacity  or  VE  Observations  Nc 

§63  10(e)(1>-(2) Additional  CMS  Reports    No 

10(e)(4)  Reporting  COMS  Data     No 


§63 

§63 
§63 


11  Control  Device  Requirements  No  . 

12-63.15  I  Delegation    Addresses    Incorporation  by     Yes 

I      Reference  Availability  of  Information 


Explanation 


Subpart  OOOOG  contains  no  work  prac- 
tice stanaarTs 
Subpart  QOCKy'j  contains  no  opacity  or 

VE  i'mits 

Subpar*  (X>00(j    ncludes  dates  for  ini- 
tial compi.a'X-e  demonstrations 

Subpart  OOOOO  does  not  require  per- 

tcTia^cf-  tests 


S.jnoa-"  O'OGGKj  does  not  require  flares 

Subpart  OQOOQ  specifies  requirements 
for  operation  of  monitonng  systems 

Subpart  OOOOO  does  not  require 
COMS 

Subpart  OQOOQ  specifies  calibration  re- 
quirements 

Subpart  OOOQQ  specifies  out-of-control 
periods  and  reporting  requirements 

Subpart  OQOOQ  requires  a  monitonr>g 
plan  that  specifies  CMS  quality  control 
procedures 

Sutjpart  QQQQQ  does  not  require  per- 
formar>ce  evaluations 

Subpart  OQQQQ  does  not  require  con- 
tinuous emissions  monitonng  systems 
(GEMS 

Subpa^i  CjQ*Ji.X.  specifies  data  reduc- 
tion' feq.,j'rpTicnt', 

Excep-  t-ia*  s/tn.i-  '>OOQQ  does  not 
T-qji'f-  p*?'^.'"'',i""  >  'ests  or  perform- 
arice  evauai-:*'!': 

Subpao  OOOfX.  t  >•  ^  not  require  per- 
lormance tests 

Subpart  OOOOG  •  ;  ciams  no  opacity  or 
VE  i:mits 

Sjtipa^  OOOOG  does  not  require  per- 
'orma'^ce  evaluations 


Subpart  QQQQQ   specifies   record   re- 
quirsfnents. 

Subpart    OOOOG    six-cities    record    re- 
quirements 

Subpart  OOOOG   does  not  require  per- 

forrnance  tests 
Subpart  OOOOO  contains  no  opacity  or 

VE  limits 
Subpart     OGO-^G     does     not     require 

CEMS 
Subpart     OOOO^^     di?es     not     require 

COMS 
Subpart  OOCO-y  d.-tes  not  require  flares. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 


17  CFR  Parts  1,41  and  190 
RIN  3038-AB76 


I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Re««aM  No.  34-44854;  Fite  No.  S7-17-01] 

RIN  3235-AI32 

Applicability  of  CFTC  and  SEC 
Customer  Protection,  Recordkeeping, 
Reporting,  and  Bankruptcy  Rules  and 
the  Securities  Investor  Protection  Act 
of  1970  to  Accounts  Hokling  Security 
Futures  Products 

AGENCIES:  Commodity  Futures  Trading 
Commission  and  Securities  and 
Exchange  Commission. 
ACnON:  loint  proposed  rules. 


summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC")  and  the 
Securities  and  Lxchange  Commission 
("SEC")  (the  "Commissions")  are 
proposing  rules  under  the  Commodity 
Exchange  .\ct  ("CEA")  and  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  as  part  of  the  process 
of  establishing  a  joint  regulatorv' 
framework  for  persons  registered  with 
the  CFTC  as  a  futures  commission 
merchant  ("FCM")  and  registered  with 
the  SEC  as  a  broker  or  dealer  ("broker- 
dealer")  to  effect  transactions  in  security 
futures  products  for  customers  These 
rules  are  being  proposed  pursuant  to 
provisions  of  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA") 
that  direct  the  Commissions  tn  address 
duplicative  or  conflicting  regulations 
relating  to  the  treatment  of  customer 
funds,  securities  or  property  involving 
security  futures  products  applicable  to 
any  firm  fully-registered  with  the  CFTC! 
as  an  FCM  pursuant  to  CEA  section 
4f(a)(l)  and  fully-registered  with  the 
SEC  as  broker-dealer  pursuant  to 
Exchange  Act  section  15(b)(1).  As 
proposed,  the  rules  would  require 
certain  firms  conducting  business  in 
security  futures  products  to  make 
choices  concerning  the  treatment  of 
accounts  trading  security  futures 
products  and  require  firms  to  make 
disclosure  to  customers  concerning  the 
treatment  of  their  accounts  In  addition, 
the  proposed  rules  are  designed  to 
reduce  dupHcative  regulations 
applicable  to  firms  notice  registered 
with  the  SEC  pursuant  to  Exchange  Act 
section  15(b)(ll)  These  proposed  rules 
are  intended  to  address  certain 


differences  between  the  CEA  and 

Exchange  Act  rules 

DATES:  Comments  must  be  received  on 

or  before  November  5.  2001. 

ADDRESSES:  Comments  should  be  sent  to 

both  agencies  at  the  addresses  listed 

below. 

CFTC:  Comments  should  be  sent  to 
the  Cornmoditv  Futures  Trading 
Commission.  Three  Lafavette  Centre. 
1155  21st  Street.  N'VV,  Washington.  DC 
20581 ,  Attention:  Office  of  the 
Secretariat  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418— 
5521.  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Proposed 
Rule  4 142 — Treatment  of  Customer 
Funds." 

SEC:  Persons  wishing  to  submit 
written  comments  should  send  three 
copies  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549—0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No  S7-17-01;  this  file  number  should 
be  included  on  the  subject  line  if  e-mail 
is  used 

Comment  letters  received  will  be 
available  for  public  inspection  and 
copving  in  the  SECs  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Wdshingtt)n.  DC  20549-0102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the  SECs 
Internet  web  site  http://www.sec.gov). 
The  SEC  does  not  edit  personal 
identifving  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions  Submit  onlv  the 
information  \  ou  wish  to  make  publicly 
available 
FOR  FURTHER  INFORMATION  CONTACT: 

CFTC  Lawrence  B   Patent.  Associate 
Chief  Counsel,  Robert  B.  Wasserman. 
Associate  Director,  or  Helene  D. 
Schroeder.  Special  f>)unsel.  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  Three 
Lafavette  Centre,  1155  21st  Street.  NW, 
Washington.  DC  20581.  Telephone: 
(202)  418-54.30   E-mail: 
(lpatent@cftc.gov); 
(rwasserman@cftc.gov)  or 
(hschroeder@cftc.gov). 

SEC:  Michael  A  Macchiaroli, 
Associate  Director,  at  (202)  942-0132; 
Thomas  K.  McGowan.  Assistant 
Director,  at  (202)  942^886;  or  Bonnie  L. 
Cduch,  Attorney,  at  (202)  942-0765, 
Office  of  Risk  Management  and  Control: 
and  with  respect  to  Exchange  Act  Rule 
lOb-10.  Catherine  McGuire.  Chief 
Counsel,  or  Theodore  R.  Lazo,  Special 
Counsel,  at  (202)  942-0073  Division  of 
Market  Reguiaticm,  Securities  and 


Exchange  Commission.  450  Fifth  Street, 
NW,  Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Background 

.\.  Security  Futures  Products 

B.  Regulation  of  Broker-Dealers  and  FCMs 
that  Effect  Transactions  in  Security 
Futures  Products 

C.  The  Applicability  of  CFTC  and  SEC 
Customer  Protection  Rules  and  SW.\  to 
Accounts  Holding  SFPs 

1.  Segregation  Requirements 

2.  Rule  15c3-3  and  SIPA 

3.  The  CFTC  and  SEC  Customer  Protection 
Rules  and  SIPA  ,^pplv  to  Firms  that  Are 
Full  FCMs/Full  BDs 

III.  Proposed  Rules  and  Amendments 

A.  Proposed  Amendment  to  QFTC  Rule 
1.55 

B.  Proposed  New  Rule  41  42  and  Paragraph 
(o)  of  Rule  15C.3-3 

1   Where  SFPs  May  Be  Held 

2.  Requirements  for  Holding  and  Effecting 
Transactions  in  SFPs  for  the  Benefit  of 
Customers 

a.  Disclosure  Document  Requirement 

b.  Customer  Acknowledgement 
Requirement 

3.  Changes  in  Account  Type 

4.  Recordkeeping  Requirements 

C.  Customer  Account  Statements 

D.  Confirmations 

E.  CFTC  Bankruptcy  Treatment:  Proposed 
Amendments  to  Part  190 

F  Rule  15c3-3  Definitions 
G.  Exchange  Act  Recordkeeping  Rules 
H.  Exchange  Act  Reporting.  Notification. 
and  Quarterly  Count  Requirements 

IV.  General  Request  for  Comments 
v.  Paperwork  Reduction  Act 

CFTC 
SEC 

A.  Collection  of  Information  under  these 
Amendments 

B  Proposed  Use  of  Information 

C.  Respondents 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

1.  Rule  15c3-3 

2.  Rule  17a^ 

E.  Request  for  Comment 

VI  Costs  and  Benefits  of  The  Proposed 
.•\mendments 
CFTC 
SEC 
.\  Benefits 

1.  Elimination  of  Conflicting  and 
Duplicative  Regulation 

2.  Customer  Understanding 

3.  Examination  Efficiencies 

B.  Costs 

1   Addition  of  Paragraph  15c3-3(o) 

a.  Establishment  of  a  Written  Policy 

b.  Furnishing  a  Disclosure  Document  to 
Customers 

c.  Obtaining  an  .Acknowledgement  from 
Customers 

d.  Creation  of  a  Rec:ord  of  Changes  of 
Account  Type 

e.  Obtaining  an  Acknowledgement  from 
Customers 

f.  Customer  Notification  of  Effective  Date  of 
Change  of  Account  Type 
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2.  Amendments  to  Rule  17a— 4 

3.  Systems  Changes 

VII.  Consideration  of  Burden  on  Competition. 
and  Promotion  of  Efficiency. 
Competition,  and  Capital  Formation 

VIII.  Summary  of  Regulatory  Flexibility  Act 
Certification  CFTC  SEC 

IX.  Text  of  Proposed  Rules 

I.  Introduction 

The  CFMA,'  which  became  law  on 
December  21,  2000,  amended  the  CEA 
and  the  Exchange  Act  to  permit  the 
trading  of  single  stock  and  narrow-based 
stock  index  ^  futures  (" security 
ftitures")  3  and  to  establish  a  framework 
for  the  joint  regulation  by  the  CFTC  and 
the  SEC  of  security  futures  products  * 
("SFPs").  In  addition,  the  CF?vlA 
amended  the  CEA  and  the  Exchange  Act 
to  require  that  the  CFTC  and  SEC 
consult  with  each  other  regarding 
regulations  with  which  firms  that  are 
"fullv-registered"  with  both  the  CFTC  ^ 
and  the  SEC ^  ("Full  FCM/Full  BDs") 
must  comply,  and  issue  such  rules, 
regulations,  or  orders  as  are  necessary  to 
avoid  duplicative  or  conflicting 
regulations  applicable  to  such  firms 
with  respect  to  the  treatment  of 
customer  funds,  securities,  or  property, 
maintenance  of  books  and  records, 
financial  reporting,  or  other  financial 
responsibility  rules,  involving  security 
futures  products.-"  The  relevant 
provisions  of  the  CFMA  will  become 
effective  no  sooner  than  one  year  from 
the  date  of  the  enactment  of  the  CFMA 
(December  21.  2001 ).« 


'  .Appendix  E  of  Pub   L   No    10b-.=i54.  114  Stal 
2763 (2000) 

^CEA  section  la(25)(A)  (7  U.S.C.  la(25)lA))  and 
Exchange  Act  section  3(a)|55)(B)  and  1C)(15  t'  SC 
78c(al|55)(B|  and  (C)l   .See  also  Exchani^e  Act 
Release  No.  44724  (August  20,  2001).  66  FR  44489 
(August  23.  2001) 

^The  term   'secuntv  future'  means  a  contract  of 
sale  for  future  delivery  of  a  single  secuntv  or  of  a 
narrow-based  security  index,  including  any  interest 
therein  or  based  on  the  value  thereof,  except  an 
exempted  security  under  Section  3(a)(12)  of  the 
Exchange  .^cl  as  in  effect  on  the  date  of  enai  tment 
of  the  Futures  Trading  Act  of  1982  (other  than  any 
municipal  security  as  defined  in  Section  31a)(291  as 
in  effect  on  the  date  of  enactment  of  the  Futures 
Trading  Act  of  1982).  The  term  "security  future  ' 
does  not  include  any  agreement,  contract,  or 
transaction  excluded  from  the  CEA  under  Sections 
2(c).  (d),  (f).  or  (g)  of  the  CEA  (as  in  effect  on  the 
date  of  enactment  of  the  CFMA)  or  Title  IV  of  the 
CFMA  CEA  section  la(31)(7U.SC  la(31))and 
Exchange  Act  section  3(aH55)  (15  U  S  C.  78c(a)(55)) 

<CEA  section  la(32)  (7  U  SC.  la(32))  and 
Exchange  Act  section  3(a)(56)  (15  U.S.C  78c(a)(56)) 

■*  Pursuant  to  CEA  section  4fla)(ll  (7  U.S.C. 
6fla)(])). 

''Pursuant  to  Exchange  Act  section  15fb)(l)  (15 
ISC  780(b)(1)) 

"CEA  section  4d(c)  (7  Ui  S  C  6dlc))  and  Exchange 
Act  section  15(c)(3)(B)  (15  U  SC.  78o(c)(3)(B)) 

"Section  6(g)(5)(A)  of  the  Exchange  .^ct  provides 
that  it  is  unlawful  for  any  person  to  execute  or  trade 
a  security  futures  produci  until  the  later  of  '  li)  1 
year  after  the  dale  of  enactment  of  the  Commodity 


In  order  to  avoid  conflicting  or 
duplicative  regulation,  the  Commissions 
are  proposing  new  rules  that  would 
permit  a  Full  FCM/Full  BD  to  choose  (or 
let  its  customers  choose)  whether  an 
account  in  which  SFPs  are  held  will  be 
treated  as  a  futures  account  subject  to 
the  segregation  requirements  of  the 
CEA.  or  as  a  securities  account  subject 
to  Exchange  Act  Rule  15c3-3  ("Rule 
15c3-3")  and  the  Securities  Investor 
Protection  Act  of  1970  C'SIPA   I  "  The 
Commissions  are  also  proposing  new 
rules  that  would  require  certain  firms 
that  engage  in  an  SFP  busines.s;  To 
establish  vkritten  policies  stating  how 
customer  SFP  positions  will  be  held;  to 
make  certain  disclosures  to  customers 
regarding  the  nature  and  applicability  of 
the  protections  that  may  be  available  to 
customers  pursuant  to  the  .segregation 
requirements  of  the  CEA.  or  the 
provisions  of  Rule  15c3-3  and  SIP.^. 
and  to  obtain  a  signed 
acknowledgement  from  each  customer 
stating  that  the  customer  understands 
which  regulatory  scheme  governs  the 
account  in  which  SFPs  are  held,  and 
that  the  account  will  not  be  protec  ted 
under  the  alternative  regulatory  scheme 
These  disclosure  and  acknowledgement 
requirements  are  intended  to  address 
any  confusion  that  might  arise  as  to 
whether  the  segregation  requirements  of 
the  CEA  or  the  provisions  of  Rule  1 5c3- 
3  and  SIPA  provisions  apply  to  an 
account  in  which  SFPs  are  held  To 
facilitate  this  rule  change,  the 
Commissions  are  also  proposing  new 
definitions  for  the  terms  "futures 
account"  '"  and  "securities  account     ■ 

Separately,  the  Commissions  are 
proposing  to  amend  existing  rules  or 
add  additional  requirements  designed  to 
assure  that  the  above-mentioned 
changes  correspond  with  the  existing 
regulatory  structure.  Specifically,  the 
CFTC  is  proposing  to  amend  its  basic 
risk  disclosure  rule  to  require  the  above 
disclosures  to  customers  concerning  the 
segregation  requirements  and  the 
provisions  of  Rule  15c3-3  and  SIP.\, 
and  to  amend  the  Part  190  bankruptcy 
rules  to  recognize  differences  in  the 


treatment  of  futures  accounts  and 

securities  accounts  holding  SFPs.  The 
SEC  is  proposing  to  amend  its  Rule 
15l3-,^  definition  of  "customer,  '  '■'  and 
to  amend  Rules  17a-3.  17a-4,  17a-5. 
17a-7,  I7a-ll,  and  17a-13  ' '  to  avoid 
duplicative  regulation  for  certain  FCMs 
registered  with  the  SEC  pursuant  to 
sec  tion  1 5(b)(  1 1 )  and  the  rules  adopted 
bv  the  SEC*  as  well  as  for  Full  FCM/ 
Full  BUs  and  to  clarih  the  length  of 
time  that  records  required  to  be  created 
pursuant  to  new  section  (o)  of  Rule 
15c3-.^  must  h«'  maintained. 

II.  Background 

A  Spiunt\  Futures  Products 

GeneraiU    the  term  'security  future" 
means  a  contract  of  sale  for  future 
delivery  of  a  single  security  or  of  a 
narrow-based  security  index,  including 
any  interest  therein  or  based  on  the 
value  thereof,  except  exempted 
se<  urities  (with  the  exclusion  of 
municipal  sei  urities)  and  certain 
agreements.  (  ontracts.  or  transactions 
excluded  from  the  f;EA  '''  Except  as 
otherwise  provided  in  a  rule,  regulation. 
or  order  issued  )ointl\  bv  the  SEC  and 
CFTC.  a  security  future  must  be  based 
upon  common  stock  or  such  other 
equity  securities  as  the  SEC  and  the 
(.;FTC  jointly  determine  appropriate.'* 
Further,  the  term  "security  futures 
product'   means  a  security  future  or  any 
put.  call,  straddle,  option,  or  privilege 
on  any  security  future.' ' 

The  CFMA  amended  the  Exchange 
Act  definitions  of  "security"  and 
"equity  security"  to  include  '"security 
fiiture  '  and  "anv  secuntv  futxire  on  any 
lstcK.k  or  similar  secuntyj." 
respectively.'"  In  addition,  definitions 
of  the  terms  "security  future"  '^  and 

security  futures  product"  ^"  were 
added  to  the  Exchange  Act  and  the  CEA. 
Pursuant  to  these  changes,  a  security 
futures  produ(  t  is  both  a  security  and  a 
future  and.  therefore,  is  subject  to  the 
jurisdiction  of  the  CFTC  and  the  SEC. 


Futures  Modernization  .^it  of  2000,  or  (u)  such  date 
that  a  future*  as,socjation  registered  under  Section 
1 7  of  the  Commodity  Exchange  Ac  I  has  met  the 
requirements  set  forth  in  Section  15.Alk)(2l  of  this 
tit)e  '■  15  LI  S  C   78flg)(5)(A)  Then.'  is  an  exception 
to  this  provision,  however  for  prinripal-lo- 
principal  transactions  betv^'een  eligible  contract 
participants  Exchange  .Act  se<'tiori  f>(g)15)(B)  (15 
use  78flg)(5)(B))  The  term    eligible  contract 
participant"  is  defined  at  CE,\  se<  turn  ta|12)  (7 
U.S.C  la(12)) 

"15  use,  78aaa  ft  <:eq 

'"Proposed  new  paragraphs  |vv)  nf  CFTC  Rule  1.3 
and  (a)(15)ofRule  15(3-3 

"  Proposed  new  paragraphs  (ww  I  of  CFTC  Rule 
1.3  and  (aKl4)  of  Rule  15c3-3 


'»17CFR2«0  15c3-3(a)(l) 

"  17  CFR  240  17a-3.  240  178-4.  240.178-5. 
240.17a-7.  240.178-1 1.  and  240  178-13 
respectively 

'MS  use  78o(b)(ll)(AKi)and  Exchange  Act 
Release  No  44730  (August  21.  2001).  66  FR  45137 
lAugusI  27.  2001). 

"Sep  note  3 

'•CEA  section  2(a)(l)(DKi)(ni)  (7  U.S.C. 
4(a)(l)(D)(i)(II))  and  Exchange  Ad  section 
6(h)(3)(D)(i)(II!)  (15  use.  78fIh)(3)(D)). 

"See  note  4 

"Exchange  Act  sections  3(a)(10)  and  (11) 
respectively  (15  US  C  78c(a)(10)  and  IS  U  SC 
78c(a)(ll)). 

'•See  note  3 

'0  See  note  4  and  accompanying  text. 
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B.  Regulation  of  Broker-Dealers  and 
FC.\fs  that  Effect  Transactions  in 
Security  Futures  Products 

As  an  SFP  is  both  a  security  and  a 
future,  a  person  must  be  registered  both 
as  an  FCM  with  the  CFTC  and  as  a 
broker-dealer  with  the  SEC  to  effect  SFP 
transactions.  The  CFMA  amended  the 
CEA  and  the  Exchange  Act  to  provide 
notice  registration  procedures  for 
persons  that  mav  be  required  to  register 
with  the  SEC  orthe  CFTC  solelv 
because  they  are  effecting  SFP 
transactions.  Under  the  notice 
registration  procedures,  an  FCM  may 
register  with  the  SEC  pursuant  to 
Section  1 5(b)(  1 1 )  of  the  Exchange  Act 
and  the  rules  adopted  by  the  SEC.  -" 
("Notice  BD")  and  a  broker-dealer  md\ 
register  with  the  CFTC  pursuant  to 
Section  4f(a)(2)  of  the  CEA  and  rules 
adopted  by  the  CFTC  ■:-  (Notice  FCM'). 
Notice  BDs  are  exempt  from  certain 
provisions  of  the  Exchange  Act.- '  and 
Notice  FCMs  are  exempt  from  certain 
provisions  of  the  CEA  -■*  These  statutory 
provisions  were  designed  to  allow 
persons  that  previously  had  engaged 
"solely"  in  either  the  securities  or 
futures  business  to  participate  in  SFP 
business  without  being  subject  to 
conflicting  or  duplicative  regulation 

C  The  Applicability  af  CFTC  and  SEC 
Customer  Protection  Rules  and  SIPA  to 
Accounts  Holding  SFPs 

The  CEA  requires  that  customer  funfis 
be  segregated  and  separately  acc:ounted 
for  by  FCMs.-''  In  addition,  the 
Exchange  Act  and  certain  rules  enactfd 
thereunder  require  that  a  broker-dealer 
follow  certain  steps  to  assure  that 
customer  assets  are  not  used  to  fund  the 
broker-dealer's  business,-''  These 
provisions  provide  similar  protections 
for  customers,  but.  when  applied  to 
SFPs.  could  cause  a  Full  FCM/FulI  BD 
to  maintain  two  separate  reserves  to 
satisf\-  both  sets  of  requirements 
However,  pursuant  to  the  CEA. 
Exchange  Act.  and  SIPA.  a  broker-dealpr 
that  also  is  a  Notice  FCM  is  not  subject 
to  the  segregation  requirements  of  the 
CEA.-"  and  an  FCM  that  also  is  a  Notice 
BD  is  not  subject  to  Rule  15c3-3  -"  and 
mav  not  be  a  member  of  the  Securities 


"  See  note  14 

"  7  f  S.C.  6fia)12)  and  66  FR  43080  (August  17. 
2001) 

■"Exchange  .^ct  section  15(b)(ll)(B)  115  U.S.C 
78o(bl(lI)(B)l 

'«C;EA  section  4f(a|(4)(A)  (7  U.S.C.  6f(a)(4)(A)). 

-H;EA  section  4d  (7  U.S.C.  6d). 

'"Exchange  Act  section  15(c)(3)  (15  U.S.C. 
78o(cl(3)).  and  17  CFR  240.15c3-3. 

■TEA  section  4na)(4)(A)(ii)  (7  U.S.C. 
()na|(4)(A)(ii)) 

-"Ex.  hange  Act  section  15(b)(ll)(B)(iii)  (15 
L.S.C.  78o(b|(ll)(BHiii)). 


Investor  Protection  Corporation 

("SIPC").-" 

1.  Segregation  Requirements 

Section  4d  of  the  CEA  '"  sets  forth  the 
segregation  requirements  that  apply  to 
FCMs  with  respect  to  commodity 
interest  transactions  Bv  this  provision, 
an  FCM  must  treat  and  deal  with 
money,  securities  and  property  received 
from  customers,  or  accruing  to  such 
customers  as  a  result  of  trades,  as 
belonging  to  such  customers.  "  The 
money,  securities  and  property  of 
(  ustomers  also  may  not  be  commingled 
with  the  hands  of  the  FCM  nor  used  to 
margin  or  guarantee  the  trades  or 
contracts,  or  to  secure  or  extend  the 
credit,  of  any  customer  or  person  other 
than  the  one  for  wh(jm  the  same  are 
held. '-  Such  money ,  securities  and 
property,  however,  may.  for 
convenience,  be  commingled  with  the 
money,  securities  and  property  of  other 
customers  when  deposited  with  a  bank, 
trust  company,  clearing  organization  or 
another  FCM. 

These  segregation  requirements 
protect  the  monev,  securities  and 
property  of  customers  of  an  FCM  that 
are  deposited  to  engage  in  commodity 
interest  transactions.  They  provide 
protection  by  requiring  that  the 
customer  funds  be  segregated  from  the 
FCM's  own  funds  and  strictly  limit  the 
permitted  uses  of  the  funds  to  customer- 
related  transactions  (such  as  to  post 
margin  and  pav  the  daily  variation 
settlement  for  customers'  positions  at 
the  \arious  futures  clearing 
organizations).  An  FCM  must  have 
sufficient  funds  in  segregaticm  at  all 
times  to  meet  its  obligations  to 
customers.  A  firm  must  complete  a 
computation  demonstrating  compliance 
with  its  segregation  requirement  on  a 
daily  basis.  "  If  customer  hands  held  in 
segregated  accounts  are  less  than  the 
FCM's  segregation  requirement,  the 
FCM  must  immediately  deposit  its  own 
funds  into  the  segregated  account  to 
meet  the  requirements  and  report 
immediately  that  il  was 
undersegregated  '■*  There  is  no  limit  on 
the  amount  of  customer  funds  that  is 
protected. 

In  the  event  of  bankruptcy,  customer 
claims  have  priority  with  respect  to 
customer  funds  over  all  claims  except 
a(iministrdti\t'  expenses  related  to  such 
funds   If  there  also  is  a  shortfall  in  the 
amount  of  funds  held  in  segregation  for 


customers,  the  distribution  of  customer 
funds  proceeds  on  a  pro  rata  basis. 

Although  the  segregation 
requirements  apply  to  an  FCM  with 
respect  to  SFPs,  they  are  specifically 
made  inapplicable  by  the  CFMA  to 
Notice  FCMs.  '"^  Thus,  the  segregation 
requirements  apply  only  to  a  firm  that 
is  fully-registered  as  an  FCM. 

2.  Rule  15c3-3  and  SIPA 

Pursuant  to  Rule  15c3-3.  broker- 
dealers  that  carry  customer  accounts  are 
required  to  maintain,  at  all  times  when 
deposits  are  required,  a  "Special 
Reserve  Bank  Account  for  the  Exclusive 
Benefit  of  Customers"  '*^  ("Special 
Reserve  Account").  A  broker-dealer 
must  maintain  in  this  account  cash  and/ 
or  qualified  securities  in  amounts 
computed  under  a  specified  formula 
(the  "Reserve  Requirement").  '^  The 
funds  so  held  must  be  segregated  from 
any  other  bank  account  of  the  broker- 
dealer.  ***  Generally,  broker-dealers  that 
must  maintain  $1  million  or  more  in 
their  Special  Reserve  Accounts  will 
compute  their  Reserve  Requirement  on 
a  weekly  basis  {i.e..  as  of  each  Friday). 
If  necessary,  these  broker-dealers  must 
then  make  a  deposit  to  the  Special 
Reserve  Account  to  bring  the  balance  in 
that  account  up  to  the  Reserve 
Requirement  no  later  than  one  hour 
after  the  opening  of  banking  business  on 
the  second  following  business  day.  *'^ 
Although  Rule  15c3-3  applies  to  a 
broker-dealer  with  respect  to  SFPs, 
changes  made  to  the  Exchange  Act  by 
the  CFMA  make  the  Rule  inapplicable 
to  a  Notice  BD."*"  Thus,  Rule  15c3-3 
applies  only  to  a  firm  that  is  a  fully- 
registered  broker-dealer. 

SIPA  provides  additional  protection 
for  customer  funds  and  securities  held 
by  a  broker-dealer.  SIPA  defines  the 
term  "customer"  as  "any  person  *   *   * 
who  has  a  claim  on  account  of  securities 
received,  acquired,  or  held  by  the  debtor 
in  the  ordinary  course  of  its  business  as 
a  broker  or  dealer  from  or  for  the 
securities  accounts  of  such  person 
[including]  any  person  who  has 
deposited  cash  with  the  debtor  for  the 
purpose  of  purchasing  securities 
*   *   *."^' The  CFMA  amended  SIPAs 
definition  of  the  term  "security  '  to 
include  a  "security  futures  product."''^ 
Accordingly,  a  customer's  fiinds  held  by 


'»SIPA  section  3(a)(2)(A)  (15  U.S.C 
78ccc(a)(2)(A)). 
'"  See  note  25. 

"CEA  section  4d(a)(2)  (7  U.S.C.  6d(a)(2)). 
"Id. 

"17  CFR  1  32 
"17  CFR  1.12(h). 


''■CEA  section  4f(a)|4)(AI(nl  (7  i:.S.C. 
tif(al(4)(Al(n)|, 

"17CFR240.15r3-1(pl. 

'"W 

'•M7CFR240.1.5c3-3(p)(3) 
"Exchange  Act  section  15(b)(lll(B)(iii)  115 
I'.S.C.  78o(b)(ll)(B)(iii)) 

■"  SIPA  section  lfi(2)(15  L.S.C.  78;n(2)|. 
■•■;  SIPA  section  16(14)  (15  IJ.S.C.  78)  2 1(14)). 
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a  fully-registered  broker-dealer  for  the 
purposes  of  trading  SFPs  benefit  from 
SIPA  protection,  provided  that  a 
customer's  SFP  positions  are  carried  in 
a  securities  account. 

With  limited  exceptions,  every 
broker-dealer  registered  pursuant  to 
Section  15(b)(1)  of  the  Exchange  Act 
must  be  a  member  of  SIPC.'' '  When  a 
SIPC  member  is  closed  due  to 
bankruptcy  or  other  financial 
difficulties,  SIPC  works  to  return  to 
customers  the  cash  and  securities  held 
by  the  broker-dealer.  SIPA  also  provides 
that,  to  the  extent  that  the  broker-dealer 
does  not  have  sufficient  resources  to 
return  the  cash  and  securities  to 
customers,  SIPC  will  replace  the 
missing  assets,  up  to  $500,000  per 
customer  (including  $100,000  for  cash 
claims).  The  CFMA  further  amended 
SIPA  to  provide  that  any  FCM  that 
registers  as  a  Notice  BD  may  not  become 
a  member  of  SIPC.""  Because  these 
Notice  BDs  are  not  members  of  SIPC.  the 
customer  funds  held  by  them  would  not 
benefit  from  SIPA  protection. 

3.  The  CFTC  and  SEC  Customer 
Protection  Rules  and  SIPA  Apply  to 
Firms  That  Are  Full  FCMs/FuU  BDs 

As  discussed  above,  an  FCM  that  is  a 
"Notice  BD  "  is  not  subject  to  Rule  15c3- 
3  and  is  not  a  member  of  SIPC. 
Similarly,  a  broker-dealer  that  is  a 
"Notice  FCM"  is  not  subject  to  the 
segregation  requirements  of  the  CEA. 
Thus,  an  account  in  which  customer 
SFP  positions  are  held  that  is  carried  by 
a  notice  registrant  is  protected  either  bv 
Rule  15C3-3  and  SIPA  or  by  the  CEA 
segregation  scheme,  but  not  by  both. 
However,  absent  the  proposed  rules,  a 
Full  FCM/Full  BD  would  need  to 
comply  with  the  segregation 
requirements  of  the  CEA.  Rule  15c3-3, 
and  SIPA  with  relation  to  customer 
accounts  in  which  SFPs  are  held 
because  an  SFP  is  both  a  security  and 
a  future. 

As  amended  by  the  CFMA,  Section 
4d(c)  of  the  CEA  *^  and  Section 
15(c)(3)(B)  of  the  Exchange  Act**- 
require  that  the  Commissions,  in 
consultation  with  each  other,  issue  such 
rules  as  are  necessary  to  avoid 
duplicative  or  conflicting  regulations 
applicable  to  a  Full  FCM/Full  BD.  The 
proposed  rules  would  alleviate 
duplicative  regulation  by  permitting 
Full  FCM/Full  BDs  to  either  choose,  or 
allow  their  customers  to  choose, 
whether  SFP  positions  will  be  held  in 
a  futures  account  subject  to  CEA 


segregation  requirements  or  a  securities 
account  subject  to  Rule  15c3-3  and 
SIPA. 

m.  Proposed  Rules  and  Amendments 

A.  Proposed  Amendment  tn  CFTC  Rulf 
1.55 

CFTC  Rule  1.55,  which  sets  forth  the 
general  disclosure  obligations  of  FCMs 
and  introducing  brokers,  would  be 
amended  by  adding  proposed  paragraph 
(h)  to  require  FCMs  that  are  soliciting  or 
accepting  orders  for  or  otherwi.se 
handling  any  transaction  in  SFPs  to 
provide  the  disclosures  that  are 
proposed  to  be  added  by  C^FTC]  Rule 
41.42  ("Rule  41.42")  These  obligations 
would  not  apply  to  a  firm  if  it  does  nrit 
engage  in  SFP  transactions  on  behalf  (if 
customers.  Nor  would  they  apph  to  a 
firm  with  respect  to  customers  that  do 
not  engage  in  such  transactions 
However,  if  the  customer  engages  or 
intends  to  engage  in  SFP  transactions, 
the  disclosure  must  be  made,  regardless 
of  whether  the  customer  is  a  retail  client 
or  an  eligible  contract  participant  ^ 

B  Proposed  New  Rule  41  42  and 
Paragraph  (ol  of  Rule  15c.i--l 

1.  Where  SFPs  May  Be  Held 

Paragraph  (a)  of  proposed  Rule  4142 
and  corresponding  paragraph  (o)(l)  of 
Rule  15c3-3  would  confirm  that  a  Full 
FCM/Full  BD  is  permitted  to  hold 
customer  SFPs  in  either  a  futures 
account  or  a  securities  account  •'•^  The 
Full  FCM/Full  BD  may  choose  either  to 
maintain  all  customer  SFPs  in  futures 
accounts,  to  maintain  all  customer  SFPs 
in  securities  accounts,  or  to  maintain 
some  customers'  SFP  positions  in 
futures  accounts  and  other  customers 
SFP  positions  in  securities  accounts  In 
addition,  a  Full  FCM/Full  BD  may 
decide  to  provide  some  or  all  of  its 
customers  with  the  discretion  to  select 
where  their  SFP  positions  will  be  held 
In  any  event,  the  Full  FCM/Full  BD 
would  have  the  choice  to  decide 
whether  customer  SFPs  will  be  held  in 
a  futures  account  or  in  a  securities 
account,  or  to  provide  customers  with 
the  discretion  to  select  the  account  type 

The  Commissions  request  comment 
on  whether  any  differences  in  regulator> 
structure  between  the  CEA  and 
Exchange  Act  customer  protection  rules 
would  cause  broker-dealers  or  FCMs.  or 


*'  See  note  29 

«5  7  U.S.C.  6d(c). 
««15L!S.C.  78o(c)(3)(B). 


*"  See  note  8 

"The  proposed  amendments  also  would  add 
paragraphs  (vv]  and  (ww)  lo  CFTC.  Rule  1  3,  and 
corresponding  paragraphs  (a)|]5)  and  laM14|  lo  Rule 
15C.3-3,  which  define  the  terms    Kilurt^  a<i  ouni 
and  "securities  account     Proposed  paragraph 
41  42(f)  clarifies  that  money.  se<  unties,  or  prnf)ert\ 
held  to  margin,  guarantee  or  se<:ure  SFPs  held  ui  a 
futures  account  are  subiect  to  the  segregation 
requirements  of  Section  4d  of  the  CEA  17  I    S  C  bdi 


the  r:ustomers  of  fither,  to  be  plat  t^d  at 
a  disadx'aiitagc  if  one  stru(1ur''  were 
used  as  compared  to  the  othiT   •■ithpr 
from  a  regulator%  or  opcratioiidl 
perspective  Further  the  (.ommissions 
n*qut'st  comminit  on  proposi-ii 
paragraph.s  (a)  of  Kuh'  414^  and  (o)(l) 
of  Rule  15c3-3  that  permit  firms  to 
choose  the  tvpe  of  accdiiiit  iii  which 
(  ustfimcr  .SFPs  will  be  held,  including 
with  respect  to  dn\'  opprationai  ii 
regulatory  issues.  In  ddditmn,  Ihv. 
Commissions  request  comnifnt  as  to 
whether  either  the  ahili?\  to  provide 
customers  with  a  choice  as  to  the  type 
of  account  in  which  thfv  woulii  like 
SFP  positirin"^  111  b>'  held  or  the  act  of 
providing  <  u^ti  nuT^  with  such  choice 
would  raise  aii\  i^sm-^    uu  iuiiing  any 
operational  or  regiiiati)r\  i^'-iies. 

Proposed  paragraph  (a)(2)  of  Rule 
41  42  and  com^sponding  paragraph 
(o)Cl)(ii)  of  Rule  l.')cJ-3  VNould  require 
a  firm  lo  e'-tabiish  a  written  policy 
describing  whether  customer  SFPs  and 
any  customer  assets  used  to  margin 
them  will  be  held  in  a  futures  account 
or  d  sfHurities  account.  The  firm's 
policy  could  stipulate  that  the  firm 
holds  SFPs  for  customers  solely  in 
securities  accounts  or  solely  in  futures 
accounts   Alternativelv   the  firm's 
polic\  could  pro\  ide  that  the  firm 
permits  customers  to  make  an  election 
as  to  the  type  of  account  in  which  .SFPs 
will  be  held   If  the  firm  dw  ided  to 
permit  customers  to  make  such  an 
election,  the  firm  would  have  to  detail 
in  its  written  policy  the  process  and  the 
priH;edure  fo  be  followed  h\  t!ie  firm 
where  the  customer  failed  ti    iii,A<  an 
election.  Further,  if  a  firni  alrnvw  i  er'.iin 
customers  to  make  an  elcc  lion  ,i^  ti 
account  type,  but  does  not  allow  nther 
customers  to  make  sue  h  an  elet  tion,  the 
written  policy  should  c  learl\  explain 
which  customers  ma\  or  nia\  int  make 
an  election 

2   Requirements  for  Holding  and 
Effecting  Transactions  in  SFPs  for  the 
Benefit  of  Customers 

Proposed  paragraph  (b)  of  Rule  41  42 
and  corresponding  paragraph  (o)(2)  of 
Rule  15c3-3  set  forth  a  numbor  of 
requirements  that  a  firm  would  have  to 
meet  before  it  could  hold  or  effw^t 
tran.sactions  in  .SFPs  on  behalf  oi  a 
customer  Firms  that  do  noi  permit 
customers  to  hold  SFPs  or  engage  in 
SFP  tran.sactions  would  not  ix'  afff^  ted 
by  the  proposed  requirements 

The  proposed  rules  also  would  'ipplv 
where  an  account  is  transferred  from 
another  FC^M  or  broker-dealer  For 
instance,  a  Full  FCM  Full  VA)  would  be 
rf|>quirt;d  to  have  written  prMi  edures 
relating  to  when  a  dis(  losurr  document 
will  be  provided  to  and  an 
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acknowledgement  obtained  from  a 
customer  transferring  in  an  account 
containing  SFPs.  As  with  new  accounts, 
firms  would  need  to  send  a  disclosure 
document  and  obtain  an 
acknowledgement  before  any  order  for 
an  SFP  could  be  accepted  from  the 
customer.  If  the  customers  SFPs  are 
held  in  a  futures  account  at  the 
delivering  firm,  but  the  receiving  firm's 
procedure  is  to  maintain  customer  SFP 
positions  in  a  securities  account,  the 
receiving  broker-dealer  would  be 
required  to  receive  a  WTitten 
acknowledgement  of  this  change  m 
account  type  from  the  customer. 

a.  Disclosure  Document  Requirement 

Proposed  new  paragraph  (b)(1)  of  Rule 
41.42  and  corresponding  paragraph 
(o)(2)(i)  of  Rule  15c3-3  set  forth  the 
disclosure  document  requirements  that 
would  apply  to  a  firm  that  engages  in 
SFPs  transactions  on  behalf  of 
customers.  The  Commissions  view  these 
disclosure  requirements  as  essential  to 
address  potential  customer  confusion 
regarding  the  nature  of  SFPs  and  the 
protections  afforded  to  customers 
trading  such  products  pursuant  to  the 
regulations  of  the  Commissions 
Specifically,  these  paragraphs  would 
require  a  firm  that  effects  SFPs 
transactions  on  behalf  of  customers  to 
provide  its  customers  with  a  general 
description  of  the  protections  afforded 
futures  accounts  under  Section  4d  of  the 
CEA  and  securities  accounts  under  Rule 
15c3-3  and  SIPA.  In  addition,  the  firm 
would  have  to  indicate  whether  the 
customer's  SFPs  will  be  held  in  a 
futures  account  or  in  a  securities 
account  The  disclosure  required 
pursuant  to  proposed  paragraphs 
(b)(l)(iii)  of  Rule  41.42  and 
corresponding  paragraph  (o)(2)(i)((])  of 
Rule  15c3-3  also  requires  that  a  firm 
indicate  whether  the  firm  permits  its 
customers  to  make  or  change  an 
election.  The  proposed  paragraphs  also 
would  require  the  firm  to  include  a 
statement  in  the  disclosure  document 
that  the  protections  provided  bv  the 
alternative  regulatory  s<:hemp  would  not 
be  available  with  respect  to  that 
account 

The  firm  would  not  be  required  to 
furnish  a  disclosure  document  to  ever\- 
customer.  Disclosure  would  be  required 
only  with  respect  to  customers  that 
engage  or  intend  to  engage  iii  SFP 
transactions  or  for  whom  the  firm  holds 
SFPs.  The  Commissions  expect  that  this 
disclosure  document  will  be  provided  to 
a  customer  either  when  an  account  is 
opened  or  at  some  later  date  were  the 
customer  to  express  an  interest  in 
engaging  in  SFP  transactions  (but  before 


an  order  to  buy  or  sell  an  SFP  is 
accepted  by  the  firm). 

in  order  to  provide  firms  with 
maximum  flexibility,  the  proposed  rules 
do  not  set  forth  specific  prescribed 
language  that  a  firm  would  have  to 
include  in  a  disclosure  document. 
Industry"  representatives  developing  a 
model  disclosure  document  concerning 
SFPs  have  consulted  the  staffs  of  the 
Commissions  The  staffs  have 
encouraged  these  industry 
representatives  to  include  discussions  of 
both  the  segregation  requirements  and 
Rule  15c3-3  and  S\PA  protections  in 
one  model  disclosure  document. 

The  Commissions  request  comment 
on  the  disclosure  doc:ument 
requirements  contained  in  proposed 
paragraphs  (b)(1)  of  Rule  41.42  and 
(o)(2)(i)  of  Rule  1  rtci-i.  including  any 
operational  or  regulatory  issues.  The 
Commissions  also  invite  comments  as  to 
whether  the  rules  should  mandate 
specific  language  and.  if  so,  suggestions 
as  to  what  language  should  be  included 
in  the  rules 

b.  Customer  At:knowiedgement 
Requirement 

So  that  a  customer  trading  SFPs 
understands  which  protections  would 
apply  to  that  customers  account, 
proposed  paragraph  (b)(2)  of  Rule  41.42 
and  corresponding  paragraph  (o)(2)(ii) 
of  Rule  15c3-3  would  require  that  a  Full 
FCM/Full  BD  obtain  a  signed 
acknowledgement  from  such  customer 
before  the  firm  cxjuld  accept  an  order  for 
a  SFP  from  that  customer.  The 
acknowledgement  would  have  to 
specifi,'  which  regulatorv  regime  applies 
and  that  the  customer  understands  that 
the  account  will  not  be  protected  under 
the  alternative  regulatory  scheme.  This 
acknowledgement  will  help  Ui  evidence 
that  a  customer  understands  that  an  SFP 
held  in  a  futures  account  is  not  covered 
by  SIPA  and  an  SFP  held  in  a  securities 
account  is  nf)t  protec:ted  by  segregation. 
Notice  registrants  are  not  required  to 
obtain  this  acknowledgment  from 
customers  because  they  are  only  subject 
to  one  customer  protection  regulatory 
scheme.^" 

The  Commissions  request  comment 
on  the  requirement  to  obtain  a  signed 
acknowledgement  contained  in 
proposed  paragraphs  (b)(2)  of  Rule  41.42 
and  (o)(2)(ii)  of  Rule  15c3-3,  including 
any  customer  protection,  operational  or 
regulator*'  issues.  The  Commissions  also 
invite  comment  as  to  whether  a  signed 
acknowledgement  is  necessary  to 
demonstrate  that  a  customer 
understands  the  protections  applicable 


text. 


'See  notes  21  through  24  and  accompanying 


to  an  account  in  which  SFPs  are  traded 
and  held,  or,  if  not.  what  other 
procedure  may  instead  be  used  to 
demonstrate  the  customer's 
understanding. 

3.  Changes  in  Account  Type 

Proposed  paragraph  (c)  of  Rule  41.42 
and  corresponding  paragraph  (o)(3)  of 
Rule  15c3-3  set  forth  the  general  rule 
that  a  firm  may  change  the  type  of 
account  in  which  customer  SFPs  are 
held.  This  change  may  be  made 
pursuant  to  a  customer's  request,  or  the 
firm  could  make  a  unilateral  decision  to 
change  a  customer's  account  type  based 
on  an  assessment  that  one  regulatory 
scheme  or  another  is  preferable  or  cost- 
effective.  If  a  firm  changes  a  customer's 
account  type,  the  firm  would  be 
required  to  create  a  detailed  record 
concerning  the  change,  obtain  a  signed 
acknowledgement  from  the  customer 
indicating  that  the  customer  understood 
which  regulatory  scheme  governs  the 
account  and  that  the  account  would  not 
be  protected  under  the  alternative 
regulatory  scheme,  and  notify  the 
customer  in  writing  of  the  date  that  the 
change  became  effective. 

While  the  rules  would  permit  a  Full 
FCM/Full  BD  to  choose  the  type  of 
account  in  which  customer  SFP 
positions  would  be  held,  and  to 
unilaterally  change  the  type  of  account 
in  which  customer  SFP  positions  would 
be  held,  the  Commissions  expect  that 
each  firm  will  make  these  choices 
without  unfairly  disadvantaging  its 
customers.  A  Full  FCM/Full  BD  should 
consider  the  effect  of  its  choices  on  its 
customers  and  the  criteria  used  to  make 
these  choices  in  light  of  its  obligations 
under  the  CEA,  Exchange  Act,  and  SRO 
Rules.  At  the  same  time,  firms  may  have 
many  reasons  to  change  account  types 
(e.g.,  operational  purposes),  and  the 
Commissions  do  not  intend  to  limit  a 
firm's  ability  to  initiate  account  type 
changes  for  legitimate  business 
purposes. 

The  Commissions  invite  comment  on 
the  advisability  of  allowing  firms  to 
change  the  type  of  account  in  which 
customer  SFPs  are  held,  including  any 
operational  or  regulatory  issues. 

4.  Recordkeeping  Requirements 

Proposed  paragraph  (d)  of  Rule  41.42 
and  corresponding  paragraph  (f)(2)  of 
Exchange  Act  Rule  17a-3  are  intended 
to  clarify  what  recordkeeping 
requirements  would  apply  to  a  Full 
FCM/Full  BD  that  effects  transactions  in 
and  holds  SFPs  for  the  benefit  of 
customers  and  to  address  the 
Commissions'  obligations  to  avoid 
duplicative  or  conflicting  regulations 
relating  to  the  maintenance  of  books  and 
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records  involving  SFPs  bv  Full  FCMs/ 
Full  BDs. 

Certain  differences  exist  between  the 
CFTC  books  and  records  rules  and 
Exchange  .Act  Rules  17a-3  and  17a— 4. 
For  instance.  CFTC  Rule  1.31  requires 
that  all  books  and  records  required  to  be 
kept  by  an  FCM  must  be  kept  for  a 
period  of  five  years  from  the  date 
thereof,  and  further,  that  the  required 
books  and  records  may  be  stored  on 
micrographic  or  electronic  storage 
media  unless  the  documents  are  trading 
cards  or  other  documents  on  which 
trade  information  is  originally  recorded 
in  writing."'"  Certain  records  required  to 
be  preserved  pursuant  to  the  Exchange 
Act  Rule  17a-4,  by  contrast,  must  be 
held  for  either  three  or  six  years, 
depending  upon  the  particular  record. 

The  Commissions  believe  that 
application  of  the  specific 
recordkeeping  requirements  under  the 
CEA  and  the  Exchange  Act  should 
follow  from  the  type  of  account  in 
which  the  SFPs  are  held.  Thus,  if  SFPs 
are  held  in  a  futures  account,  the 
recordkeeping  requirements  under  the 
CEA  would  apply  to  the  firm  with 
respect  to  that  account.  Conversely,  if 
SFPs  are  held  in  a  securities  account, 
the  recordkeeping  rules  under  the 
securities  laws  would  apply  Such 
recordkeeping  requirements  would  be  in 
addition  to  those  that  would  be  imposed 
by  proposed  Rule  41,42  and  paragraph 
(o)  of  Rule  15c3-3. 

The  Commissions  request  comment  as 
to  whether  any  records  required  to  be 
created  or  maintained  pursuant  to  either 
regulatory  scheme  should  also  be 
required  by  the  recordkeeping  rules  of 
the  other  regulator  so  that  full  and 
complete  records  are  maintained 
regarding  SFP  transactions  under  both 
regulatory  schemes,  In  addition,  the 
Commissions  request  comment  on 
whether  the  amendments  to  the 
Commissions'  record  creation  and 
maintenance  rules  proposed  in  this 
release  are  sufficient  to  avoid  conflicting 
or  duplicative  regulation. 

C.  Customer  Account  Statements 

The  Commissions  similarly  believe 
that  application  of  the  specific  customer 
account  statement  delivery 
requirements  under  the  CEA  and  the 
Exchange  Act  should  follow  from  the 
type  of  account  in  which  SFPs  are  held. 
Generally,  FCMs  must  send  account 
statements  to  customers  monthly,^' 
whereas  broker-dealers  must  send 


account  statements  to  customers  on  a 
quarterly  basis. ^^  Nevertheless,  the 
Commissions  propose  that  application 
of  the  requirements  for  sending  account 
statements  to  customers  should  follow 
from  the  tvpe  of  account  in  which  the 
SFTsare  held.'" 

D  Confirmations 

The  Commission.s  request  comment 
on  the  applicatirm  to  transactions  in 
SFPs  of  their  confirmation  rules  (Rules 
lOb-10  under  the  Exchange  Act '-'  and 
Rule  1, 33(b)  under  the  CEA),'-"'  which 
have  different  requirements.  Should  the 
application  of  the  confirmation  rules  to 
FCMs  and  broker-dealers  follow  from 
the  type  of  account  in  which  SFPs  are 
held'  Does  the  information  that  FCM 
customers  receive  on  confirmations 
prepared  pursuant  to  C^EA  Rule  1  A  <(b! 
serve  the  purposes  of  Exchange  .\r\  Rule 
lOb-lO'  Should  FCMs  provide  the 
particular  information  required  b\ 
Exchange  Act  Rule  lOb-10  to  customers 
in  SFP  transactions  uponihe  customers 
request,  to  the  extent  that  the 
information  is  not  already  provided  on 
the  confirmation  that  the  FCM  prepares 
pursuant  to  CEA  Rule  1  33|b)'  What 
would  be  the  cost(s)  to  FCMs  to  pro\  ide 
the  information  required  under 
Exchange  Act  Rule  lOb-10  on  SFP 
confirmations?  What  would  be  the 
cost(s)  to  broker-dealers  to  provide  the 
information  required  under  Rule  1  ,^3(b) 
on  SFP  confirmations'  How  long  w(]uld 
it  take  firms  to  implement  systems  to 
provide  this  information'  Are  there  any 
other  considerations  relating  to 
customers  that  should  be  taken  into 
account? 

E.  CFTC  Bankruptcy  Treatment 
Proposed  Amendments  to  Part  190 

The  proposed  amendments  to  part 
190  are  intended  to  make  clear  that  a 
customer  that  is  trading  SFPs  that  are 
held  in  a  securities  account  at  a  broker- 
dealer  would  not  be  entitled  to  benefit 
from  the  priority  treatment  Part  190 
affords  to  customers  in  the  event  of 
insolvency  of  the  FCM  The 
amendments  would  exclude  from  the 
definition  of  "specifically  identifiable 
property,"  security  futures  products  and 
any  property  received  to  margin, 
guarantee  or  secure  such  positions  held 
in  a  securities  account,  vSFP  positions 


50  17CFR  1,31 

>•  17  CFR  1.33(a).  FX:Ms  may  send  a  quarterly 
statement  if  the  account  has  neither  open  positions 
at  the  end  of  the  statement  period  nor  any  changes 
to  the  account  balance  since  the  prior  statement 
period. 


^' £^  -  NYSE  Rule  409  Howpvpr   in  Minjc  ^  rfvi.v 
broker-dealers  must  s«nd  ar(ouni  stHli'iiiciit'.  ti 
customers  more  frpqupnilv  [ipe.  ^  g    NYSE  Kiilf 
730).  and  as  a  general  business  prat  lii  e  must 
broker-dealers  send  a  monthly  slatpinfiit  to  eai  h 
tuslomer  whose  an  ount  has  cxtw-ripru  ed  atluitv 
during  that  month 

'■'Proposed  paragraph  |e)  of  Rule  41  42. 

^■•17  CFR  240.10b-10. 

"17  CFR  1.33(b). 


and  associated  margin  held  in  ^\:!  h 
H( counts  would  be  exclude   i  ;;    ;:.  the 
net  equ!t\  calculation  and  the  definition 
of    customer  property."  Consistent  with 
these  changes,  claimants  would  have  to 
signify  on  their  proof  of  claim  form 
whether  SFP  positions  are  held  in  a 
securities  or  futures  account. 

F  Rule  15c3-3    Definitions' 

The  SEC  is  proposing  to  change  the 
definition  of  "customer"  and,  as  stated 
earlier,  to  add  new  definitions  of 
"securities  account"  and  "futures 
account"  to  establish  which  customer 
assets  will  be  protected  under  the 
Exchange  Act/SIPA  scheme  and  which 
will  be  protected  under  the  CEA/Part 
190  scheme.  To  this  end,  a  sentence  has 
been  added  to  the  15c3-3{a)(l) 
definition  of  "customer"  that  states. 
"[iln  addition,  the  term  (customer!  shall 
not  include  a  person  to  the  extent  that 
the  person  has  a  claim  for  security 
futures  products  held  in  a  futures 
account   ■  Further,  new  definitions  of 
the  terms    securities  account"  and 
■futures  account"  have  been  added  to 
Rule  15c3-3  to  clarify  the  customer 
definition  bv  distinguishing  the 
difference  between  a  securities  account 
and  a  futures  account,  as  well  as  certain 
requirements  set  forth  in  proposed 
subsection  (o)  to  Rule  15c3-3. 

C,  Exchange  Act  Recordkeeping  Rules 

The  SEC  is  proposing  to  amend  Rule 
1  7a-3  by  adding  paragraph  (f)(1)  to 
clarih  that  an  FC:M  that  is  a  Notice  BD 
is  not  suhiet't  to  Rule  17a-3.  This  will 
also  exempt  such  firms  from  compliance 
with  much  of  Rule  1 7a— 4.  As  stated 
previously,  the  SEC  is  also  proposing  to 
add  paragraph  (f)(2).  which  would 
(  larif\  the  recordkeeping  requirements 
f^r  Full  F(,M,Full  BDs  to  avoid 
duphfativr  -ind  i  (inflicting  regulation. 
The  .SF(    1-  ,ii^i   jiroposing  to  amend 
Rule  17a-4  to  clarify  the  length  of  time 
certain  records  must  be  maintained,  and 
to  incorporate  a  paragraph  similar  to 
Crrr  Rule  I35(a-2){1)  relating  to 
documentation  of  cash  transactions 
underlying  exchanges  of  futures  for  cash 
commodities 

The  SKf  is  of  the  view  that,  to 
alleviate  potentially  duplicative 
regulatuins.  application  of  the 
recordkeeping  requirements  under  the 
flK.A  and  the  Exchange  Act  should 
follow  from  the  type  of  account  in 
which  the  SFPs  are  held  As  discussed 
above,  proposed  paragraph  17a-3(f) 
would  codifv  this  positmn.  As  a  Notice 
BD  must  hold  (  ustomer  SFP  positions  in 
a  futures  account,  it  would  not  be 
s^b)ect  to  Exchange  Act  Rules  17a-3 
and  17a-4   However,  although  a  Notice 
BD  is  not  subject  to  the  record  creation 
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requirements  set  forth  in  Rule  17a-3.  it 
would  be  required  to  provide  the  SEC 
staff  with  documentation  mauntained 
pursuant  to  CFTC  rules  relating  to  SFP 
activities  if  such  documents  are 
requested.''^  The  relief  from  Rule  17a-3 
applicable  to  a  Full  FCM/FuU  BD  is 
hmited  to  circumstances  where  it  hold.s 
or  effects  transactions  in  SFPs  in  a 
futures  account. 

The  SEC  is  also  proposing  to  amend 
Rule  17a-4(b)(9)  to  establish  the  length 
of  time  that  those  records  broker-dealers 
must  create  pursuant  to  new  paragraph 
15c3-3(o)  must  be  maintained.  This 
paragraph  will  clarify  that  records 
created  pursuant  to  new  paragraph 
15c3-3(o)  must  be  kept  for  at  least  three 
years,  the  first  two  in  an  easily 
accessible  place. 

Lastly,  the  SEC  is  proposing  new 
paragraph  (k)  to  Exchange  Act  Rule  17a- 
4,  which  is  meant  to  parallel  the 
requirements  of  CFTC  Rule  1.35(a-2)(l) 
This  paragraph  would  require  a  broker- 
dealer  that  engages  in  an  SFP  business. 
upon  request  of  the  SEC,  to  request  from 
its  customers  and  provide  to  the  SEC 
documentation  of  cash  transactions 
underlying  exchanges  of  SFPs  for  the 
underlying  security(ies).  This  type  of 
transaction  is  also  called  an  exchange  of 
futures  for  physicals  (or  an  "EFP")."'' 
and  is  usually  negotiated  by  the  parties 
rather  than  being  executed  openly  and 
competitively  on  an  exchange  or 
contract  market.  To  fulfill  its  obligations 
under  this  rule,  a  broker-dealer  mav 
include  the  requirement  that  customers 
provide  this  information,  if  requested, 
in  the  account  opening  documents  The 
purpose  of  this  proposed  rule  is  to 
provide  securities  regulators  with  a 
method  of  obtaining  information  on 
each  transaction  underlying  SFPs. 
Further,  this  information  may  be 
necessary-  to  protect  against  market 
manipulation  relating  to  phvsicallv- 
settled  SFPs. 

H.  Exchange  Act  Reporting. 
Notification,  and  Quarterly  Count 
Requirements 

The  SEC  is  also  proposing  new- 
paragraphs  17a-5(a)(5).  17a-7(c).  17a- 
11(e),  and  17a-13(e).  which  would 
exempt  certain  Notice  BDs  from  the 
requirements  to  file  FOCUS  reports, s" 


'"Sifv  Exchange  Act  section  17(b)  (15  U.S.C. 
78q(b)) 

'•'  .\n  V.VP  inviilvps  •iimulldticous  transactions  in 
the  futures  and  set.unties  markets  Thus,  one  party 
buys  the  spc  iintv  and  simultani»f>ii<iiy  sells  lor  gives 
up  the  long)  SFPs  while  the  other  party  sells  the 
secuntv  and  simullaneousU  buvs  lor  receives  long) 
.SFPs 

■'"Broker-dealers  are  required  to  file  monlhl\  and/ 
or  quarterly  reports  on  Form  X-1 7.^-5  pursuant  to 
Rule  17a-5lal  (17(:FR  240  17a-5(a)),  commonly 
referred  to  as  FtXJLS  Rep<irts. 


maintain  records  at  a  place  within  the 
United  States. ss  send  telegraphic 
notification  to  the  SEC,^°  and  perform 
quarterly  securities  counts  to  verify 
positions.**'  These  exemptions  would  be 
limited  to  Notice  BDs  that  are  not 
members  of  a  national  securities 
exchange  or  national  securities 
association  fully-registered  with  the  SEC 
pursuant  to  Sections  6(a)  or  15A(a)  of 
the  Exchange  Act  respectively  ("Fully- 
registered  National  Securities 
Exchange"  and  "Fully-registered 
National  Securities  Association"). ^^ 
Notice  BDs  that  are  only  members  of 
one  or  more  designated  contract  markets 
or  derivatives  transaction  execution 
facilities,  registered  with  the  CFTC 
pursuant  to  CEA  Sections  5  and  5a®' 
and  also  registered  as  national  securities 
exchanges  or  national  securities 
associations  solely  for  the  purpose  of 
trading  SFPs  by  filing  notice  pursuant  to 
either  Section  6(g)  or  15A(k)  of  the 
Exchange  Act,'^''  would  not  be  required 
to  file  FOCUS  reports. 

IV.  General  Request  for  Comments 

In  addition  to  the  specific  requests  for 
comments  included  in  the  release,  the 
Commissions  invite  interested  persons 
to  submit  written  comments  on  all 
aspects  of  the  proposed  amendments. 
The  ('Commissions  also  request  comment 
as  to  whether  there  are  other  issues 
raised  by  the  CFMA,  including  those 
related  to  any  CEA.  Exchange  Act,  and 
SIPA  inconsistencies  or  areas  of 
duplicative  regulation  regarding 
segregation,  customer  protection, 
creation  and  maintenance  of  records, 
customer  statement  and  confirmation 
requirements,  requirements  to  make  or 
send  reports  or  notifications  to 
regulatory  authorities,  and  requirements 
to  periodically  count  or  verify  positions 
that  have  not  been  addressed  in  this 
release. 

V.  Paperwork  Reduction  Act 

CFTC 

This  proposed  rulemaking  contains 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 


"Non-resident  brokers  and  dealers  are  required. 
pursuant  to  Rule  17a-7  (17  CFK  240  17a-7).  to 
maintain  certain  records  at  a  kx  ation.  designated  by 
the  firm,  within  the  Lnited  .States,  or  provide  the 
SEC  with  a  signed  undertaking  slating  that  it  will 
furnish  such  records  to  representatives  of  the  SEC 
upon  demand 
""Pursuant  to  Rule  17a-ll  (17  CFR  240  17a-n| 
"'Pursuant  to  Rule  17a-13  (17  CFR  240  17a-13) 
"15  use.  78f(a)and  15  U.S.C  78(i-J(a)  This 
does  not  include  anv  national  securities  exchanges 
or  national  securities  asso<,iations  that  are  registered 
pursuant  to  Section  6(g)  or  15A(k)  of  the  Exchange 
Act  (15  U.S.C.  78f(g)or  15  ISC.  78o-3(k)). 
"7  U.S.C.  7  and  7a. 
«  15  U.S.C.  78flg)  or  15  U.S.C.  78o-  3(k). 


Reduction  Act  of  1995  ("PRA").6s  The 
CFTC  has  submitted  a  copy  of  this  part 
to  the  Office  of  Management  and  Budget 
("0MB")  for  its  review. 

Collection  of  Information 

Part  41,  Relating  to  security  futures 
products,  0MB  Control  Number  3038- 
0059. 

The  estimated  burden  associated  with 
the  proposed  new  rule  would  be  450 
hours,  which  will  result  from  new 
disclosure  requirements  applicable  to 
FCMs.  An  estimated  225  finns  will  issue 
such  disclosure  statements  and  will 
obtain  acknowledgements  from 
customers. 

The  estimated  burden  of  the  proposed 
new  rule  was  calculated  as  follows: 

Estimated  number  of  respondents: 
225. 

Reports  annually  by  each  respondent: 
2. 

Total  annual  Responses:  450. 

Estimated  average  Number  of  Hours 
Per  Response:  1 . 

Estimated  Total  Number  of  Hours  of 
Annual  Burden  in  Fiscal  Year:  450. 

This  armual  reporting  burden  of  450 
hours  represents  an  increase  of  450 
hours  as  a  result  of  the  proposed  new 
rule. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
0MB.  Room  10235  New  Executive 
Building,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the 
Commodity  Futures  Trading 
Commission. 

The  CFTC  considers  comments  by  the 
public  on  this  proposed  collection  of 
information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  CFTC,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
CFTC's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


'44  use.  3501  etseq. 
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0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  A  comment  to  0MB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  CFTC  on  the  proposed  regulations. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer.  1155  21st 
Street.  NW,  Washington,  DC  20581, 
(202)418-5160. 

SEC 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  PRA.  The  SEC  has 
submitted  the  proposed  amendments  to 
OMB  for  review  in  accordance  with  44 
U.S.C.  3507(d)  and  5  CFR  §  1320.11.  The 
SEC  is  revising  the  collection  of 
information  under  the  title 
"Amendments  to  Rules  15c3-3,  17a-3, 
17a-4,  17a-5,  17a-7.  17a-ll.  and  17a- 
13  to  Recognize  Security  Futures 
Products."  The  rules  being  amended 
contain  currently  approved  collections 
of  information  under  OMB  control 
numbers  3235-0078,  3235-0033,  3235- 
0279, 3235-0123,  3235-0131.  3235- 
0085,  and  3235-0035  respectively.  The 
SEC  projects  that  these  amendments 
will  change  the  burden  for  firms  with 
respect  to  only  two  of  these  rules, 
specifically  Rule  15c3-3  and  17a-4 
(OMB  control  numbers  3235-0078  and 
3235-0279  respectively),  because  the 
amendments  to  Rules  17a-3,  17a-5, 
17a-7,  17a-ll,  and  17a-13  exempt 
certain  Notice  BDs  from  the 
requirements  of  those  rules.  The 
collections  and  maintenance  of 
information,  and  the  reports  made  to  the 
SEC  and  others  that  are  required 
pursuant  to  rules  15c3-3,  17a-3,  17a-4, 
17a-5,  17a-7,  17a-ll,  and  17a-13  are 
mandatory.  Reports  made  to  the  SEC 
pursuant  to  Rules  17a-5  and  17a-ll  are 
considered  by  the  SEC  to  be  confidential 
financial  information.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  control  number. 

A.  Collection  of  Information  under  these 
Amendments 

As  mentioned  previously  in  this 
release,  the  Amendments  to  Rules  15c3- 
3,  17a-3,  17a-4,  17a-5,  17a-7,  17a-ll, 
and  1 7a-l  3  to  Recognize  Security 
Futures  Products  would  require  a 
broker-dealer  that  effects  transactions  in 
and  hold  SFPs  for  customers  to  establish 


a  written  policy,  create  a  disclosure 
document  and  provide  it  to  each 
customer  that  engages  in  SFP  activities. 
obtain  a  signed  acknowledgement  from 
every  such  customer,  and.  if  the  broker- 
dealer  also  allows  for  changes  of 
account  type  to  be  made,  create  a  record 
of  each  change  of  account  type,  obtain 
a  signed  acknowledgement  from  ever\ 
customer  whose  account  type  has  been 
changed,  and  send  notification  of  the 
effective  date  of  the  change  to  the 
customer.  These  records  would  need  to 
be  maintained  by  the  broker-dealer  for 
at  least  three  years,  the  first  two  in  an 
easily  accessible  place.  The  collection  of 
information  would  be  mandator.'  for 
each  broker-dealer  that  wishes  to  effect 
transactions  in  and  hold  SFPs  for 
customers. 

B.  Proposed  Use  of  Information 

The  information  collected  pursuant  to 
the  proposed  amendments  to  Rules 
15c3-3,  17a-3. 17a-4. 17a-5, 17a-7. 
17a-ll,  and  17a-13  would  be  used  bv 
the  SEC,  SROs,  and  other  securities 
regulatory  authorities,  during 
examinations  and  investigations,  to 
determine  that  a  broker-dealer  is  in 
compliance  with  these  rules  and  with 
other,  related  customer  protection 
requirements.  No  governmental  agenrv 
would  regularly  receive  any  of  the 
information  described  above.  Instead, 
the  information  would  be  stored  by  the 
broker-dealer  and  made  available  to  the 
various  securities  regulator.'  authorities 
as  required  to  facilitate  examinations 
and  investigations.  Broker-dealers 
would  also  be  required  to  provide  each 
customer  that  wishes  to  engage  in  SFP 
activities  a  disclosure  document,  obtain 
an  acknowledgement  from  ever\'  such 
customer,  and  send  a  notification  to  anv 
customer  whose  account  type  has  been 
changed. ^'^  The  disclosure  document 
would  be  used  by  customers  to 
determine  the  protections  provided  by 
the  various  regulator}'  schemes  to  an 
account  in  which  SFPs  are  held. 

C.  Respondents 

These  proposed  amendments  to  Rules 
15c3-3  and  17a— 4  would  only  apply  to 
firms  that  plan  to  effect  transactions  in 
and  hold  SFPs  for  the  benefit  of 
customers.  In  addition,  these  provision 
could  only  apply  to  broker-dealers  that 
carry  customer  funds,  securities  or 
property  and  do  not  claim  an  exemption 
from'Rule  15c3-3  ("clearing  and 
carrying  firms").  As  of  December  31. 
2000,  there  were  425  registered  broker- 
dealers  doing  a  public  business  and  not 
claiming  an  exemption  from  Rule  15c3- 
3  ("clearing  and  carrying  firms ').  In 


*  Proposed  paragraph  (ol  of  Rule  15t3-3. 


addition,  only  firms  that  plan  to  effect 
transactions  in  and  hold  SFT-'s  fur  the 
benefit  of  customers  will  be  required  to 
comply  with  this  rule  As  of  March  31 . 
2001.  90  broker-dealers  were  registered 
with  the  CFTC  as  FCMs,  63  of  which  are 
clearing  and  carrving  firms  Based  upon 
conversations  between  the  SEC  and 
industp.'  representatives  regarding  the 
number  of  firms  that  ma\  conduct  a  SFP 
business,  the  Staff  estimates  that  the 
number  of  firms  that  will  decide  tn 
engage  in  this  business,  in  addition  to 
the  broker-dealers  already  registered 
with  the  CFTC  as  FCMs,  is  10%  of  the 
clearing  and  carr^inji  firms  not 
presently  registered  with  the  ('.FTC. 
Thus,  the  Staff  estimates  that 
approximateh  100  firms  (63  +  ((425  - 
63)  X  10%))  will  be  rec}Uired  to  comply 
with  these  proposed  amendments 

The  amendments  to  Rules  1 7a-3.  1 7a- 
5.  17a-7,  17a-l  1    and  17h-13  exempt 
certain  parties  from  those  rules,  so  they 
do  not  c:reate  any  additional  burdens 

D  Total  Annual  Reportmg  and 
Recordkeeping  Burden 

The  hour  burden  of  the  proposed 
amendments  to  Rules  15c3-3,  17a-3, 
17a-4,  17a-5.  17a-7,  17a-ll.and  17a- 
13  is  difficult  to  ascertain  as  anv 
additional  burdens  would  \.ir\  \%idi>i\ 
due  to  differences  in  broker-dealer  .SFP 
acti\  ity  levels  and  current  procedures 
and  systems  employed  by  the  broker- 
dealers  The  proposed  amendments 
were  drafted  to  permit  flexible  methods 
for  the  creation  of  records  in  order  to 
reduce  the  burdens  on  broker-dealers 

The  changes  to  Rules  17a-3.  17a-5, 
1  7a-7,  1  7a-l  1  and  1  "a-  1  3  will  exemp' 
certain  broker-dealers  that  are  n'gistered 
by  filing  a  notice  with  the  SU.  pursuant 
to  .Section  15(b){ll)  of  the  Exchange  Act 
from  the  requirements  of  these  rules. 
Thus,  they  do  not  create  or  change  any 
burdens  or  costs, 

1    Rule  15c3-3 

Pursuant  to  proposed  iirw  [laragraph 
(o)(2)(iii)  of  Rule  l.Sc3-3.  a  broker-dealer 
that  effects  transactions  in  SFPs  for 
customers  must  obtain  an 
acknowledgement  from  eat  h  (  ustomer 
indicating  that  a  customer  understands 
which  regulator.'  structure  will  not 
apply  to  an  account  in  which  SFP 
transactions  are  effected  or  heid   Broker- 
dealers  will  incur  pnx  essing  costs 
relating  to  receipt,  tracking,  and  filing 
the  signed  acknowledgements  .■\s  stated 
previously,  the  SEC  Staff  estimalev 
based  on  conversations  uith  iiidustr\ 
groups,  that  7.808.000  customers  may 
want  to  effect  transactions  in  SFP^  and 
will  therefore  need  to  return  the 
acknowledgement  The  Staff  estimntc^ 
that  it  will  take  a  person  5  minutes  to 
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process  each  acknowledgement.*^^  Thus. 
the  total  burden  associated  with 
processing  these  acknowledgements 
will  be  approximately  650.700  hours  per 
year.** 

Piirsuant  to  proposed  new  paragraph 
(o)(3)(i)  of  Rule  15c3-3,  a  broker-dealer 
that  changes  the  type  of  account  in 
which  a  customer's  SFPs  are  held  must 
create  a  record  of  each  change  in 
account  type.  The  Staff  believes  that  not 
all  broker-dealers  that  effect  transactions 
in  SFPs  for  customers  will  allow  for 
changes  in  account  type.  To  the  extent 
that  a  broker-dealer  does  provide  for 
changes  of  account  type,  the 
information  required  to  be  recorded  is 
the  type  of  information  that  could  be 
easily  accessed  or  created  and 
maintained,  therefore  the  Staff  believes 
the  costs  of  maintaining  this 
information  will  be  minimal.  As 
discussed  above,  the  Staff  estimates  that 
broker-dealers  would  be  required  to 
create  this  record  for  1.561.600 
accounts.*^"  The  Staff  believes  that  it 
will  take  approximately  3  minutes  to 
create  each  record/"  Thus,  the  total 
annual  burden  associated  with  cxeatint; 
this  record  of  change  of  account  tvpe 
will  be  78.080  hours.-' 

Pursuant  to  proposed  new  paragraph 
(o)(3)(ii)  of  Rule  15c3-3.  a  broker-deal"r 
that  changes  the  type  of  account  in 
which  a  customer's  SFPs  are  held  must 
obtain  an  acknowledgement  from  each 
customer  whose  account  type  was 
changed  indicating  that  a  customer 
understands  which  regulatory  structure 
will  not  apply  to  that  account.  As 
discussed  above,  the  Staff  estimates  that 
1,561.600  accounts  per  year  may  change 
account  type,  thus  broker-dealers  would 
be  required  to  obtain  an 
acknowledgement  from  1.561.600 


"'  As  the  mainntv  of  cl'-anng  and  carrving  firms 
use  aulomaled  ar  tount  recordkeeping  systems,  the 
Staff  behevRs  thai    processing    would  consist  of 
accessing  the  i  iistnmer  account  record  and  noting 
receipt  of  the  K.knowledgemen!.  then  filing  or 
scanning  the  at  knowledgement  This  estimate  is 
based  on  representations  made  by  industry 
representatives  relating  to  other  rule  changes  that 
included  siniiiar  pr'H.essinK  retjuirements. 

•^OrKSmin  Mmui)  «  7  soHOflO  accounts). 
However,  it  ".hould  be  noted  that  the  Staff  believes 
it  to  be  unlikely  that  broker-dealers  will  experience 
100%  turnover  in  the  number  of  SFP  accounts,  so 
these  ( osts  may  decrease  in  subsequent  years. 

"■'.As  staled  previously,  the  Staff  estimates  that 
7.808.000  I  ustomers  may  want  to  engage  in  SFP 
transactions  Further,  the  Staff  estimates  that  20% 
per  year  ma\  i  hange  account  typo.  20%  of 
7.808.000  IS  1, Shi, MX) 

"'In  fait,  the  Staff  believes  that  most  firms  will 
have  ihis  process  automated  To  the  extent  that  no 
person  need  tie  involved  m  the  generation  of  (his 
record,  the  costs  will  be  very  minimal. 

'■  ll.5hl.600  accounts  x(3min'60min).  However. 
It  should  be  noted  'hat  the  Staff  believes  it  to  be 
unlikely  that  broker-dealers  will  experience  100% 
turnover  in  the  numb«'r  of  SFl'  accounts,  .so  these 
cost  may  decrease  in  subsequent  years. 


customers.  The  Staff  believes  that  it  will 
take  a  broker-dealer  approximately  5 
minutes  to  process  each 
acknowledgement.  Thus,  the  total  yearly 
burden  of  processing  these 
acknowledgements  will  be 
approximately  130.133  hours. ''^ 
In  total  the  SEC  estimates  that 
compliance  with  the  proposed 
amendments  to  Rule  15c3-3  will  require 
an  additional  858.913  hours  per  year 
(650,700  - '  +  78,080   •»  +  130.133  ^^). 

2.  Rulel7a-4 

The  changes  to  Rule  17a-4  clarify  that 
the  records  required  to  be  created 
pursuant  to  proposed  paragraph  15c3- 
3(o)  must  be  maintained  for  at  least 
three  years,  two  in  an  easily  accessible 
place.  Once  these  records  are  filed,  the 
cost  to  maintain  them  is  minimal.  The 
SEC  believes  that  the  main  cost  would 
be  the  cost  to  assure  that  the  broker- 
dealer  is  in  compliance  with  the  rule. 
The  Staff  estimates  that  it  will  take,  on 
average,  one  compliance  person 
approximately  1  hour  per  year  to  assure 
that  the  broker-dealer  is  in  compliance 
with  the  recfird  maintenance  provisions 
of  paragraph  17a^(b)(9)  as  it  relates  to 
new  paragraph  15c3-3(o).  Thus,  the 
tf)tal  yearly  burden  of  assuring 
compliance  with  the  amendment  to 
Rule  17a-4(b)(9)  is  approximately  100 
hours  (1  hour  x  lOO  broker-dealers). 

New  paragraph  17a— 4(k)  would 
require  that  a  broker-dealer  that  engages 
in  a  SFP  business,  upon  request  of  the 
SEC.  request  from  its  customers  and 
provide  to  the  SEC  documentation  of 
cash  transactions  underlying  exchanges 
of  security  futures  products  for  the 
underlying  security(ies).  Broker-dealers 
can  include  an  agreement  that 
customers  provide  the  broker-dealer 
with  this  documentation  in  many  other 
account  opening  agreements  or  in  the 
acknowledgement  document,  which 
must  be  created  and  the  cost  of  which 
is  provided  for  above.  It  has  not  yet  been 
determined  whether  SFPs  will  be  cash 
settled  or  physically  settled.  In  addition, 
this  is  not  a  record  which  the  broker- 
dealer  would  be  required  to  create  or 
maintain,  but  instead,  a  broker-dealer 
would  onh'  create  this  record  when 
requested  bv  the  SEC. 

The  SEC  Staff  believes  this 
requirement  ttj  be  analogous  to 


''((Sminyeominl  )>  1. 561. fiOO  accounts)  However. 
il  should  be  noted  that  the  Staff  believes  it  to  be 
unlikely  that  broker-dealers  will  experience  lOO'^i 
turnover  in  the  number  of  SFP  act  ounis,  so  these 
costs  may  decrease  in  subsequent  years. 

"Associated  with  proposed  paragraph  (o)(2)(iii| 
(17  CFR  240.15c3-3(o)(2)(iiil). 

'■•Associated  with  proposed  paragraph  (o)(3)(i) 
(17  CFR  240.15c3-3(o)(3)(l)) 

'*  Associated  with  proposed  paragraph  (o){3)(iil 
(17  CFR  240.1.5c3-3(o)(3)(ii)). 


bluesheet  requests  made  by  the  SEC  to 
broker-dealers.  Bluesheet  requests  are 
only  sent  to  clearing  firms,  661  of  which 
were  registered  with  the  SEC  as  of 
December  31.  2000. ^^  The  SEC  sent 
32.278  bluesheet  request  letters  to  294 
broker-dealers  from  January  1 .  2000  to 
December  31,  2000.  Thus.  45%  of  the 
broker-dealers  that  could  be  affected 
received  letters,  and  those  broker- 
dealers  that  did  receive  letters  received, 
on  average.  110  letters  each.  Therefore, 
the  SEC  Staff  estimates  that  45  clearing 
and  carrying  firms  that  engage  in  SFP 
business  will  receive  approximately  110 
requests  for  the  information  required  to 
be  collected  and  provided  pursuant  to 
proposed  paragraph  (k)  of  Rule  17a-4, 
or  a  total  of  4,950  requests.  The  SEC 
Staff  estimates  (based  on  its  experience) 
that  it  will  take  approximately  2  hours 
for  a  broker-dealer  to  respond  to  a 
request  to  provide  this  information  to  a 
regulator.  Therefore,  the  SEC  Staff 
believes  that  it  would  take  a  total  of 
approximately  9.900  hours  each  year  for 
broker-dealers  to  comply  with  this 
requirement.'^ 

In  total  the  SEC  estimates  that 
compliance  with  the  proposed 
amendments  to  Rule  17a-4  will  require 
an  additional  10,000  hours  per  year. 

E.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  SEC  solicits  comments  to — (i) 
Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (ii)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  (iv)  Minimize  the  burden 
of  the  collections  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  The  SEC  strongly 
encourages  commenters  to  identify  and 
supply  any  relevant  data,  analysis  and 
estimates  concerning  the  burden  of  the 
proposed  rules,  especially  where  any 
commenter  believes  the  SEC's  estimates 
to  be  inaccurate. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  proposed  above  should 
direct  them  to  the  following  persons:  (1) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 


'"See  note  84 

''(4,950  requests  x  2  hours  per  request) 
hours  per  year. 
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Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 
(2)  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609  with  reference  to  File  No. 
S7-17-01.  OMB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  The  SEC  has  submitted  the 
proposed  collections  of  information  to 
OMB  for  approval.  Requests  for  the 
materials  submitted  to  OMB  by  the 
Corrunission  with  regard  to  these 
collections  of  information  should  be  in 
writing,  refer  to  File  No.  S7-17-01.  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 

VI.  Costs  and  Benefits  of  the  Proposed 
Amendments 

CFTC 

Section  15  of  the  CEA.  as  amended  by 
Section  119  of  the  CFMA.  requires  the 
CFTC  to  consider  the  costs  and  benefits 
of  its  actions  before  promulgating  new- 
regulations  or  issuing  orders  ""  under 
the  CEA.  By  its  terms.  Section  15  does 
not  require  the  CFTC  to  quantify  the 
costs  and  benefits  of  a  new  regulation  or 
to  determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  the  costs. 
Rather,  Section  15(a)  simply  requires 
the  CFTC  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  CFTC 
action  shall  be  evaluated  in  light  of  the 
following  five  considerations:  (1) 
Protection  of  market  participants  and 
the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discoven,'; 
(4)  sound  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  The  CFTC  may,  in  its 
discretion,  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  may,  in  its  discretion, 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  anv  of  the  purposes  of  the 
CEA. 

There  are  three  considerations 
relevant  to  this  proposal.  These  are:  (1) 


Protection  of  market  participants  and 
the  public;  (2)  sound  risk  management 
practices;  and  (3)  other  public  interest 
considerations.  The  CFTC  has 
considered  the  costs  and  benefits  of  this 
proposal  in  light  of  these  three  areas  of 
concern. 

The  proposal  includes  a  disclosurp 
requirement  applicable  to  FCMs 
Specifically,  proposed  rule  41  42  would 
require  FCMs  to  make  disclosure 
concerning  the  customer  protections 
available  under  both  the  securities  and 
futures  regulatory  systems.  This 
requirement  and  the  requirement  that 
Full  FCM/Full  BDs  obtain  an 
acknowledgement  from  each  customer 
stating  that  the  customer  is  aware  that 
the  alternative  regulatory  protections  are 
inapplicable  to  the  customer's  SFP 
account  are  specifically  intended  tn 
ensure  that  SFP  customers  know  whal 
protections  are.  or  are  not.  in  place  in 
the  unlikely  event  of  the  insolvency  of 
the  firm. 

In  addition.  Section  4d(c)  of  the  CEA. 
as  amended  by  the  CFMA.  requires  the 
CFTC,  in  consultation  with  the  SEC.  to 
issue  such  rules,  regulations,  or  orders 
as  are  necessarv'  to  avoid  duplicative  or 
conflicting  regulations  applicable  to  any 
firm  that  is  fully-registered  with  both 
the  CFTC  and  the  SEC  involving  the 
application  of  relevant  provisions  of  the 
CEA  and  the  regulations  relating  to  the 
treatment  of  customer  funds.  The 
proposed  rule  is  intended  to  focus  the 
dually-registered  firms  on  the  need  to 
select  which  of  the  two  regulator)' 
regimes,  the  segregation  requirements  of 
the  CEA  or  SIPA  provisions,  will 
provide  coverage  for  SFP  customer 
funds  in  the  unlikely  event  that  the  firm 
becomes  insolvent.  This  will  be  part  of 
a  firm's  overall  risk  management 
structure  to  safeguard  customer  and  firm 
assets. 

As  proposed.  Rule  41  42  is  intended 
to  minimize  the  costs  of  compliance 
because  it  provides  firms  with 
maximum  fiexibility.  consistent  with 
legal  requirements,  in  designing  their 
own  disclosure  documents."^  The  CFTC 
notes  that  industry'  representatives,  in 
consultation  with  staffs  of  the  CFTC  and 
SEC,  are  developing  a  model  disclosure 
document  concerning  SFPs  The  CFTC 
has  expressed  the  view  that  the 
disclosure  document  should  incorporate 
a  discussion  of  the  segregation 
requirements  and  SIPA.  and  that  if  it 
does,  the  CFTC  will  not  require  the 


discussion  to  be  set  forth  in  another 
separate  do<  ument 

The  C^PTC!  in\'itt'^  juihln   i  ^  in.'iici;' 
concerning  its  mrtliiation  'if  iIh-  i  nvis 
and  benefits  of  the  prop!  s.-:  rule. 
Commenters  are  in\'itfil  !:■  submit  any 
data  that  the\  md\  h.ut  ihat  will  help 
in  quantifvin^"  the  costs  and  benefits  of 
the  proposed  rules. 

.SEC 

Passage  of  the  CFMA  in  December  of 
2000  permitted  the  trading  of  single 
stock  and  narrow-based  stock  index 
futures  and  established  a  framework  for 
|oint  regulation  ni  .SFPs  h\  the  CFTr 
and  the  ,SEC  This  framework  was 
necessary'  because  the  CFM.\  defined  an 
SFP  to  be.  at  the  same  lime,  both  a 
security  and  a  (  ontrat  t  for  future 
delivery  and  therefore  subject  to  both 
the  CEA  and  the  Exchange  Act  and  the 
rules  thereunder  In  addition,  the  CFMA 
amended  the  CE.^  and  the  V.m  hnnge  Act 
to  require  that  anv  exchange  "i 
association  listing  SFPs  and  any 
intermediar\-  effedinc  transarT;nns  in 
.SFl-'s  must  register  with  Ui'U.  tin  i  !FTC 
and  the  .SEC.  subiecting  these  parlies  to 
both  sets  of  regulatunis 

Although  the  CFM.\  ameiuied  the 
CEA  and  the  Exchange  .^(  t  su<  h  that 
fuilv-registered  hroker-dedlers  that  are 
Notice  FCMs  are  not  subiect  tn  (  ertain 
sections  of  the  CEA  and  the  rules 
thereunder,  and  that  fullv-registered 
FCMs  that  are  NotK  e  BDs  dre  not 
subject  to  certain  sections  of  the 
Exchange  .^ct  and  the  rules  thereunder. 
Notice  FCMs  were  not  exempted  from 
the  entire  (T.A  and  Notice  BDs  were  not 
exempted  from  the  entire  Exchange  .Act. 
In  addition,  firms  that  are  fully- 
registered  with  both  the  CFTC  and  the 
SEC  are  fully  suh|wt  to  both  the  CEA 
and  the  Exchange  Act  and  the  rules 
thereunder. 

Recognizing  that  snmf  Full  FCM/Full 
BDs  ma\  be  suhiet  i  ii.  iUipiii  .itiM'  or 
conflicting  regulations,  the  (^'M.^ 
amended  the  CE.^  and  the  Exchange  .Act 
to  direci  the  CFTC  and  the  SEC  to  issue 
rules,  regulations  or  i>r(ier'-   <js 
necessar\",  to  avoid  (  erl.ni!  duplicative 
or  conflicting  regulations.*"^'  To  this  end, 
the  SEC  is  proposing  to  amend 
Exchange  Ac\  Rules  15c3-3  and  17a-4 
bv  adding  new  paragraphs  (o)  and  (b)(9) 
respectively  The  SEC  is  also  proposing 
amendments  that  would  exempt  certain 
Notice  BDs  from  Exchange  Act  Rules 
l~a-3,  17a-5.  17a-7, 17a-ll,and  17a- 
13 

The  amendments  to  Rule  15c3-3 
would  allow  a  Full  FCM/Full  BD  to 


'"Section  15(a)(3)  sets  forth  three  exreptions  to 
the  requirement  for  conrfucling  a  cost  benefit 
anajvsis.  none  of  which  would  he  applicable  to  the 
proposed  rule  changes. 


""The  Commissions  hrf\i"  rcfjui'stcd  i  .miniHii; 
however,  on  whether  the  proposi/d  ameiidnirnls 
should  include  standard  mandator\-  language  to  be 
used  bv  all  firms. 


«>CEA  section  4d(c)  (7  U.S.C.  6d(c))  and 
Exchange  Act  section  15(c)(3)(B)  (15  U.S.C 
78olc)(3KB))  respectively. 
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choose  to  carry  a  customer's  SFP 
positions  either  in  a  securities  account 
or  a  futures  account,  Whether  a  SFP  is 
held  by  a  Full  FCM/Full  BD  in  a 
securities  or  a  futures  account  will 
determine  whether  the  account  will  be 
subject  to  the  CFTC's  segregation 
requirements  or  the  SHCs  customer 
protection  rule  and  SIPA.  To  both 
identify  the  manner  in  which  a  firm 
holds  SFPs  and  to  assure  that  each 
customer  understands  which  regulatory 
structure  will  be  applied  to  an  account 
in  which  SFPs  are  held,  proposed 
paragraph  (o)  of  Rule  15c3-3  requires 
that  a  firm  establish  written  policies, 
provide  customers  with  specific 
disclosures,  and  obtain  written 
acknowledgements  from  customers 
indicating  that  the  customer 
understands  which  regulator}-  structure 
governs  an  account  in  which  SFPs  are 
held.  In  addition,  if  a  firm  provides  a 
structure  that  permits  the  account  type 
to  be  changed,  the  firm  must  also  create 
a  detailed  record  of  any  change,  obtain 
an  additional  acknowledgement  from 
the  customer  indicating  that  they 
understand  a  change  has  been  made  and 
that  the  account  will  be  protected 
pursuant  to  a  new  regulatory  structure. 
and  notify  the  customer  in  writing  of  the 
effective  date  of  the  change. 

The  SEC  has  identified  below  certain 
costs  and  benefits  relating  to  the 
proposed  Amendments  to  Rules  15c3-3. 
17a-3,  17a-4,  17a-5,  17a-7,  17a-n.  and 
17a-13  to  Recognize  Security  Futures 
Products.  The  SEC  requests  comments 
on  all  aspects  of  this  cost-benefit 
analysis,  including  identification  of  anv 
additional  costs  and/or  benefits  of  the 
proposed  amendments.  The  SEC] 
strongly  encourages  commenters  to 
identify  and  supply  any  relevant  data, 
analysis  and  estimates  concerning  the 
costs  and/or  benefits  of  the  proposed 
amendments. 

A.  Benefits 

1 .  Elimmation  of  Conflicting  and 
Duplicative  Regulation 

The  proposed  amendments  to  Rule 
15c3-3  benefit  broker-dealers  by 
eliminating  certain  conflicting 
regulations  for  Full  FCM/Full  BDs  The 
amendments  to  Exchange  Act  Rules 
17a-3  and  17a— 4  also  eliminate 
duplicative  regulations  for  Notice  BDs, 
which  would  have  been  subject  to  more 
than  one  set  of  recordkeeping  rules. 

The  simplicity  of  these  amendments 
benefits  broker-dealers  as  well.  The 
CFTC  and  the  SEC,  in  amending  these 
rules  to  eliminate  duplicative  and 
conflicting  regulations,  attempted  to 
provide  as  much  flexibility  and  create  as 
few  operational  issues  and  additional 


costs  as  possible.  Instead  of  creating  a 
new  structure  to  be  used  solely  for  SFPs. 
the  Commissions  made  changes  to  the 
existing  rules.  Effectively,  the  proposed 
amendments  allow  broker-dealers  and 
FCMs  to  maintain  the  same  operational 
structure  they  use  presently  for 
securities  and  for  futures,  and  simply 
choose  the  type  of  account  in  which 
SFPs  will  be  held,  therefore  determining 
\vhi(  h  regulatory  structure  will  be 
applicable  to  SFPs. 

2.  Customer  Understanding 

The  purpose  of  these  two  regulatory 
schemes  is  the  protection  of  customer 
assets.  The  SEC  believes  it  is  important 
that  customers  are  informed  of  what 
regulatory  protections  apply  to  the 
account  in  which  their  SFPs  are  held.  If 
a  firm  does  not  allow  customers  to 
choose  whether  their  SFP  positions  will 
be  held  in  a  securities  account  or  a 
futures  account,  the  disclosure 
document  will  help  customers 
understand  the  regulatory  protections 
applicable  to  their  account.  If  a  firm 
allows  customers  to  choose  whether 
their  SFP  positions  will  be  held  in  a 
securities  account  or  a  futures  account, 
the  requirement  that  a  disclosure 
document  be  sent  to  customers 
describing  the  protections  afforded 
pursuant  to  Rule  15c3-3  and  SEPA.  as 
well  as  the  protections  afforded 
pursuant  to  CEA  segregation  rules  will 
assist  the  customer  in  making  an 
informed  decision  as  to  which 
regulatory  scheme  will  protect  their 
account.  In  addition,  the  requirement 
that  a  broker-dealer  obtain  a  written 
acknowledgement  from  the  customer 
indicating  that  the  c;ustomer 
understands  that  an  account  will  not  be 
protected  pursuant  to  the  alternative 
regulatory  scheme  commemorates  the 
customer's  understanding  of  this  issue, 
protecting  both  the  customer  and  the 
broker-dealer  Without  the  disclosure 
document,  it  would  be  more  difficult  for 
the  customer  to  obtain  the  information 
necessary  to  make  an  informed  decision. 

The  requirement  that  the  broker- 
dealer  send  a  disclosure  document  to 
customers  and  obtain  a  written 
acknowledgement  from  them  also 
benefits  the  broker-dealer.  By  sending 
this  disclosure  document  and  obtaining 
the  customer's  signed 
acknowledgement,  the  broker-dealer 
evidences  that  the  customer  has  been 
notified  and  has  agreed  to  the 
regulations  applicable  to  an  account.  If 
a  dispute  with  the  customer  were  to 
anse.  the  broker-dealer  may  use  the 
signed  acknowledgement  as  evidence 
that  the  customer  consented  to  the 
regulatory  program  that  applied  to  the 
account. 


3.  Examination  Efficiencies 

Certain  of  the  requirements  included 
in  the  amendments  are  designed  to 
assure  that  examinations  of  broker- 
dealers  proceed  in  an  efficient  and 
effective  manner.  If  the  regulator}' 
agency  staff  is  unable  to  ascertain  which 
regulatory  structiu-e  is  applicable  to 
each  customer  account  or  what 
procedures  the  broker-dealer  employs 
with  relation  to  the  administration  of 
those  accounts,  it  must  spend  more  time 
at  the  firm  to  research  and  evidence 
these  issues.  This  increases  the  time  of 
examinations  and  similarly  increases 
the  costs  both  to  the  regulatory  agency 
conducting  the  examination  and  to  the 
broker-dealer,  which  must  provide 
additional  documentation  and  staff  time 
to  answer  the  regulatory  agency  staffs 
questions. 

B.  Costs 

The  amendments  were  drafted  to 
permit  flexibility  in  the  creation  of 
records  in  order  to  reduce  the  costs  to 
broker-dealers.  In  addition,  records 
created  pursuant  to  the  proposed 
amendments  would  be  subject  to  the 
Exchange  Act  Rule  1 7a-4  maintenance 
requirements,  which  provide  a  number 
of  options  as  to  how  a  broker-dealer  may 
maintain  records.  This  gives  each 
broker-dealer  the  flexibility  to  choose 
the  least  costly  method  to  comply  with 
the  rules  based  upon  its  present 
processes  and  systems  capabilities. 

In  addition,  the  cost  of  these  proposed 
amendments  is  difficult  to  ascertain 
because  they  would  vary  widely  due  to 
differences  both  in  the  amount  of  SFP 
business  in  which  a  broker-dealer  may 
engage  and  the  current  recordkeeping 
systems  employed  by  the  broker-dealer. 

1.  Addition  of  Paragraph  15c3-3(o) 

a.  Establishment  of  a  Written  Policy 

Pursuant  to  proposed  paragraph 
(o}{l)(ii)  of  Rule  15c3-3,  a  Full  FCM/ 
Full  BD  that  effects  transactions  in  SFPs 
for  customers  must  establish  a  written 
policy  describing  how  customer  SFP 
positions  will  be  treated,  and,  if 
applicable,  the  process  by  which  a 
customer  may  elect  the  regulatory 
scheme  that  will  apply  to  an  account. 
Only  broker-dealers  that  decide  to  effect 
transactions  in  SFPs  for  customers  must 
draft  these  policies.  SRO  rules  presently 
require  that  a  broker-dealer  establish 
written  procedures  to  supervise  the 
types  of  business  in  which  it  engages.*' 
Thus,  a  Full  FCM/Full  BD  would  need 
to  establish  these  procedures  regardless 
of  this  amendment  to  Rule  15c3-3. 


'E.g..  NASD  Rule  3010 
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Accordingly,  the  SEC  estimates  there  is 
no  cost  associated  with  this  amendment. 

b.  Furnishing  a  Disclosure  Document  to 
Customers 

Pursuant  to  proposed  new  paragraph 
(o){2)(i)  of  Rule  15c3-3,  a  broker-dealer 
that  effects  transactions  in  SFPs  for 
customers  must  provide  each  of  those 
customers  with  a  disclosure  document 
containing  certain  information.  The  SEC 
believes  there  would  be  two  costs 
associated  with  furnishing  this 
disclosure  document;  the  initial,  one- 
time cost  to  create  the  document,  and 
the  cost  of  printing  and  sending  the 
disclosure  document  to  customers. 

The  SEC  understands  that  various 
industry  groups  are  working  to  create 
template  disclosure  documents  for  use 
by  the  broker-dealer  and  FCM 
community.  The  creation  of  a  template 
should  decrease  the  cost  to  broker- 
dealers:  however,  each  broker-dealer 
that  creates  such  a  disclosure  document 
will  still  need  to  review  the  available 
template(s)  to  determine  whether  the 
template  satisfies  the  requirements  of 
the  proposed  rule  as  applied  to  the 
broker-dealer's  own  business,  and 
whether  it  wants  to  tailor  the  document 
for  its  own  purposes.  Rule  15c3-3 
applies  to  clearing  firms  that  will  carry 
accounts  in  which  SFPs  are  held  for  the 
benefit  of  customers.  As  of  December 
31.  2000,  there  were  425  registered 
broker-dealers  doing  a  public  business 
and  not  claiming  an  exemption  from 
Rule  15c3-3  ("clearing  and  carrying 
firms").  In  addition,  only  firms  that  plan 
to  effect  transactions  in  and  hold  SFPs 
for  the  benefit  of  cus^emers  will  be 
required  to  comply  with  this  rule.  As  of 
March  31,  2001,  90  broker-dealers  were 
registered  with  the  CFTC  as  FCMs,  63  of 
which  are  clearing  and  carrying  firms. 
Based  upon  conversations  between  the 
SEC  and  industry  representatives 
regarding  the  number  of  firms  that  may 
conduct  a  SFP  business,  the  SEC  Staff 
estimates  that  the  number  of  firms  that 
will  decide  to  engage  in  this  business, 
in  addition  to  the  broker-dealers  already 
registered  with  the  CFTC  as  FCMs,  is 
10%  of  the  clearing  and  carrying  firms 
not  presently  registered  with  the  CFTC. 
Therefore,  the  SEC  Staff  estimates  that 
approximately  100  firms  (63  +  ((425  - 
63)  X  10%)))  will  be  required  to  create 
a  disclosure  document.  For  each  firm 
that  does  create  a  disclosure  document , 
the  SEC  Staff  estimates  (based  on  its 
experience)  that,  on  average,  one 
attorney  will  spend  approximately  20 
hours  to  create  the  disclosure  document, 
and  one  senior  attorney  will  s[}end 
approximately  8  hours  reviewing  and 
editing  the  document.  According  to  the 
Securities  Industry  Association  ("SLA"), 


the  hourly  cost  of  an  attorney  is 
approximately  $156.00"-  and  the  hourly 
cost  of  a  deputy  general  counsel  is 
$225.00."  *  Thus,  the  total,  one-time  cost 
of  creating  a  disclosure  document  is 
approximatelv  $492,000  (or  (($156.00  > 
20  hours)  +  ($225.00  »  8  hours))  «  100 
broker-dealers) 

The  costs  of  printing  the  disclosure 
documents  will  be  based  on  the  number 
of  customer  accounts  that  will  bo 
opened  to  effect  transactions  in  SFPs.  At 
this  time,  it  is  not  clear  how  many 
customers  will  want  to  engage  in  this 
type  of  business  As  of  December  :n  , 
2000,  broker-dealers  reported  that  thev 
maintained  97.600,000  customer 
accounts."''  The  SEC  Staff  estimates, 
based  on  conversations  with  industr\ 
groups,  that  8%  of  these  customers  may 
engage  in  SFP  transactions"^ 
(97,600,000  accounts  y  8%  =  7.808,000) 

The  costs  of  printing  and  sending  the 
disclosure  document  to  customers  will 
be  based  on  the  number  of  customer 
accounts  that  will  be  opened  by 
customers  to  effect  transactions  in  .SFI's 
As  discussed  above,  the  SEC  Staff 
estimates  that  7,808,000  customers  may 
engage  in  SFP  transactions,  in  addition, 
the  SEC  Staff  estimates  that  the  cost  of 
printing  and  sending  each  disclosure 
document  will  be  approximately  $  10 
per  document  sent."*'  Thus,  the  cost  of 
printing  and  sending  the  document 
required  pursuant  to  proposed 
paragraph  15c3-3(o)  will  be 
approximatelv  $780,800  (o;  [7.808.000  » 
$.10))."" 

c.  Obtaining  an  Acknowledgement  From 
Customers 

Piusuant  to  proposed  new  paragraph 
(o)(2)(ii)  of  Rule  15c3-3.  aibroker-deaier 
that  effects  transactions  in  SFPs  for 
customers  must  obtain  an 
acknowledgement  from  each  such 
customer  indicating  that  the  customer 
understands  which  regulator.'  structure 


"^  Based  on  the  SIAs  Hpporl  on  Maruififnnnl  •iru: 
Professional  Earnings  in  the  Sfcuntii".  Industn 
2000.  Tables  107  (.Mtornev)  and  lOH  (Oimpliant  c 
Atlomev)  plus  35%  civprhead 

'■I  Based  on  the  SIA's  Rrport  on  K1una^n>rni  and 
Professional  Earnings  in  the  S*^'untips  Industn 
2000.  Table  110  (Deputy  General  (/junsel)  plu.s 
35%  overhead 

"December  31    2000.  FCK,"!  'S  Schedule  1  filings 

'-•  The  SEC  Staff  derived  its  estimate  from  the 
number  of  atiive  option.s  accounts  and 
conversations  with  industry  representalivps 

"''This  estimate  is  based  on  past  convcrsali   ris 
with  industry'  representatives  rej(ardinf{  other  ruir 
changes  which  requirwi  similar  pnnting  and 
postage  costs  Postage  may  be  minimired  by 
including  the  disclosure  document  wilh  other 
information  mailed  to  customers 

""However,  it  should  b«  noted  that  the  SF.(^  Staff 
believes  it  to  be  unlikely  that  broker-dealers  will 
experience  100%  turnover  in  the  numbf^r  of  SFP 
accounts,  so  these  costs  may  decrease  in  subsequent 
years 


will  apply  and  whu  h  will  not  apply  to 
an  account  in  which  SFP  transactions 
are  effected  or  held  The  SEC  believes 
thiit  broker-dealers  will  send  the 
d(  knuwledgement  form  to  customers 
along  with  the  disclosure  document. 
thus  suhstantiallv  reducing  the  cost  of 
"-ending  the  acknowledgement  to 
(  ustomers  Aside  from  the  postage  costs. 
there  are  still  costs  that  will  be  incurred 
relating  to  the  development  of  the 
document  and  printing  the  documents 
to  be  sent   In  addition,  broker-dealers 
will  incur  processiiii:  i  f-i-  relating  to 
receipt,  tracking,  and  hinig  the  signed 
.i{  knowledgenicnts. 

As  an  acknowledgement  would  be  far 
more  simple  tn  create  than  a  disclosure 
(io(  uinent.  and  m  fa(  t  could  be 
inc  orporated  into  the  disclosure 
document,  the  SEC  Staff  estimates 
(ba.sed  on  its  experience)  that,  on 
average,  for  each  broker-dealer  that 
(  reates  these  documents,  oin  .itt^rney 
will  spend  approximately  2  huur.s  to 
create  the  ac  knowlecigement  or  that 
portion  of  the  disclosure  document  that 
must  be  returned  hv  the  customer  as  an 
acknowledgement,  and  (me  senior 
attorney  will  spend  ajiproximatelv  1 
hour  reviewing  and  editing  the 
document  As  stated  above,  the  SEC 
.Staff  estimates  that  100  broker-dealer^ 
will  create  an  acknowledgement 
According  to  the  SIA,  the  hourly  i  est  ^T 
an  attorney  is  approximately  Sl-'ifi  OO"" 
and  the  hourly  cost  of  a  deputy  general 
counsel  is  $225,00-«''  Thus   the  tutai 
one-time  cost  of  creating  an 
acknoyvledgement  or  that  pdrtint)  uf  the 
disclosure  document  fhat  must  be 
returned  by  the  customer  as  an 
acknowledgement  is  approximately 
S.5:'),700  (or  ($15h  00  .  2J  *  (5225,00  x 
1)  >  100  broker-dealers). 

The  costs  of  printing  the 
acknowledgement  to  be  sent  as  pari  of 
i.ir  along  yvith  the  dis(.liisur<  fii  k  i;ment 
to  customers  will  be  based  on  thc 
number  of  c  ustomer  accounts  that  will 
be  opened  to  effe(  t  transactions  in  SFPs. 
The  SEC  Staff  estimates  that  the  cost  of 
printing  each  ackntmledgement  will  be, 
on  average,  approximately  $.045  per 
d(x  ument  sent  '*'  .^s  discussed  above. 
the  SEC  Staff  estimates  that  7,808,000 
customers  may  want  to  engage  in  SFP 
transactions  Thus,  the  total  cost  of 
printing  the  acknowledgement  will  be 
approximately  $,1S1  ,<60  (or  (7,808.000  x 
$045))*" 

When  the  i  ustomer  retiirri^  thiM- 
acknowledgements,  the  [irokcr  li-aler 
yvill  need  to  process  and  fiic  liieii)   All 


"•  ,S*>p  note  82 
"' J><^  note  83 
*'  S«-  note  86 
»'  See  note  87 
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customers  that  want  to  effect 
transactions  in  SFPs  will  need  to  return 
the  acknowledgement  Therefore,  based 
on  the  above  estimates,  broker-dealers 
will  need  to  process  7,808,000 
acknowledgements.  The  SEC  Staff 
estimates  that  it  will  take  5  minutes  to 
process  each  acknowledgement. '^-  The 
SEC  Staff  believes  that  a  broker-dealer 
would  have  a  new  accounts  clerk 
process  the  acknowledgements  as  part 
of  the  required  account  documents 
According  to  the  SIA,  the  hourly  cost  i 
a  new  accounts  clerk  is  appro.ximatelv 
$23.40.'^' Thus,  the  total  cost  of 
processing  these  acknowledgements 
will  be  approximately  S15.2  million 
(($23.40  per  hour  y  (5min/60min)l  " 
7.808,000  accounts).''^  i 

d.  Creation  of  a  Record  of  Changes  of 
Account  Type 

Pursuant  to  proposed  new  paragraph 
(o)(3)(i)  of  Rule  15c3-3,  a  broker-dealer 
that  changes  the  type  of  account  in 
which  a  customer's  SFPs  are  held  must 
create  a  record  of  each  change  in 
account  type  that  includes  the  name  of 
the  customer,  the  account  number,  the 
date  the  broker-dealer  received  the 
customer's  request  to  change  the 
account  type,  and  the  date  the  change  in 
account  type  took  place.  The  SEC  Staff 
believes  that  not  all  broker-dealers  that 
effect  transactions  in  SFPs  for  customers 
will  allow  for  changes  in  account  tvpe 
To  the  extent  that  a  broker-dealer  does 
provide  for  changes  of  account  tvpe, 
these  data  items  are  the  type  of 
information  that  would  be  easilv 
accessed  or  created  and  maintained, 
therefore  the  SEC  Staff  believes  the  costs 
of  maintaining  this  information  will  be 
minimal.  As  discussed  above,  the  SEC 
Staff  estimates  that  7,808,000  customers 
may  want  to  engage  in  SFP  transactions. 
Further,  the  SEC  Staff  estimates  that  at 
most  20%  per  year  may  change  account 
type.'*"'  Thus,  broker-dealers  would  be 
required  to  create  this  record  for.  at 


*•'  .\s  the  mH)orily  of  clearing  and  carrying  firms 
use  antnmMed  account  recordkeeping  systems,  the 
.SEC  Staff  bf-heves  that    processing"  would  consist 
of.  actessins;  the  customer  account  record  and 
noting  rweipt  of  ihe  aclknowledgement,  then  filing 
or  scanning  the  atknuwlcdgemfnt  This  estimate  is 
tMsed  'in  rt»prpsenlations  maiif  b\  industry 
represenlative-i  rplating  lo  other  rule  changes  that 
included  similar  pro<;e^sing  requirements. 

" '  Based  on  the  Sl.^  s  Heporf  on  Office  Salanes  In 
the  Seruntir'i  Industn  2000  Table  062  (New 
.^ccount.s  C;ierkl  plus  J5%  overhead. 

**See  note  87 

«The  SEC  Staff  does  not  believe  that  all  broker- 
dealers  that  choose  lo  engage  in  an  '>FP  business 
will  allow  for  changes  of  account  tvfie  because  it 
mav  be  cosllv  lo  do  so   In  addition,  it  is  unlikely 
thai  many  customers  will  rhange  their  account  type 
on(  e  thev  have  signed  an  acknowledgement.  To  the 
best  of  the  SEt;  Staffs  knowledge,  there  is  no 
existing  similar  pro<.edure  to  use  as  a  basis  for 
comparison 


most,  1 ,561 ,600  accounts  (or  7.808.000 
accounts  «  20%)  The  SEC  Staff  believes 
that  broker-dealers  will  have  operations 
clerks  create  this  record,  and  estimates 
that  it  will  take  an  operations  clerk 
.ipproximatelv  3  minutes  to  create  each 
record.'**'  According  to  the  SIA,  the 
hourly  cost  of  an  operations  specialist  is 
approximately  S42  00  ''"  Thus,  the  total 
annua!  cost  of  creating  this  record  of 
change  of  account  tvpe  will  be,  at  most, 
.S3.279,360  (or  ((1,561,600  accounts  x 
(3min/60min))  x  .$42.00). 

e.  Obtaining  an  Acknowledgement  from 
Customers 

Pursuant  to  proposed  new  paragraph 
(o)(3)(ii)  of  Rule  15c3-3,  a  broker-dealer 
that  changes  the  type  of  account  in 
which  a  customer's  SFPs  are  held  must 
obtain  an  acknowledgement  from  each 
customer  whose  account  type  was 
(hanged  indicating  that.the  customer 
understands  which  regulatory  structure 
will  applv  and  which  will  not  applv  to 
that  account  As  discussed  above,  the 
SEC'  Staff  estimates  that,  at  most, 
1,561 .600  accounts  per  year  may  change 
account  type,  thus,  broker-dealers 
would  be  required  to  obtain  an 
acknowledgement  from,  at  most. 
1,561,600  customers  per  year.  The  SEC 
Staff  believes  that  a  broker-dealer  would 
have  a  new  accounts  clerk  process  the 
acknowledgements  as  part  of  the 
required  account  documents,  and  that  it 
would  take  the  new  accounts  clerk 
approximately  5  minutes  to  process 
each  acknowledgement  According  to 
the  SIA,  the  hourly  cost  of  a  new 
accounts  clerk  is  approximately 
$23. 40.'"*  Thus,  the  total  co.st  of 
processing  these  acknowledgements 
will  be  approjfthiately  $3  million 
(($23.40  X  (5min/60min))  x  1,561.600 
accounts) 

f.  Customer  .Notification  of  Effective 
Date  of  t'hange  of  Account  Type 

Pursuant  to  proposed  new  paragraph 
(o)(3)(iii]  of  Rule  15c3-3.  a  broker-dealer 
that  changes  the  type  of  account  in 
which  a  tustomer's  SPTs  are  held  must 
promptly  notify  the  customer  in  writing 
of  the  date  that  change  became  effective. 
The  SEC  Staff  believes  that  there  are  two 
costs  associated  with  providing  this 
notification  to  customers:  The  initial, 
one-time  cost  to  draft  the  notification, 
and  the  cost  of  printing  and  sending  the 
notification  to  customers. 


The  SEC  Staff  estimates  (based  on  its 
experience)  that,  on  average,  one 
attorney  will  spend  approximately  3 
hours  to  create  the  notification,  and  one 
senior  attorney  will  spend 
approximately  30  minutes  reviewing 
and  editing  the  document.  According  to 
the  SIA,  the  hourly  cost  of  an  attorney 
is  approximately  $156.00 ''•'  and  the 
hourly  cost  of  a  deputy  general  counsel 
is  $225,00. 1""  Thus,  the  total,  one-time 
cost  of  drafting  the  notification  is 
approximately  $58,050  (or  ((156,00  x  3 
hours)  -t-  ($225  x  (30  min/60  min)))  x  100 
broker-dealers)). 

As  discussed  above,  the  SEC  estimates 
that  1.561,600  accounts  per  year  may 
change  account  type;  thus,  broker- 
dealers  would  be  required  to  send  this 
notification  to  1.561.600  customers.  The 
SEC  Staff  believes  that  firms  will  use  the 
least  cost  method  to  comply  with  these 
requirements,  and  will  probably  include 
this  notification  with  other  mailings 
sent  to  the  customer.  The  SEC  Staff 
estimates  that  the  cost  of  printing  and 
posting  each  notification  will  be 
approximately  $.10  per  document 
sent,'"'  Therefore,  the  SEC  Staff 
estimates  that  the  cost  of  sending  this 
notification  to  customers  will  be 
$156,160  (1.561.600  accounts  x  $.10). 

2.  Amendments  to  Rule  17a— 4 

The  proposed  amendments  to  Rule 
17a— 4  clarify  that  the  records  required 
to  be  created  pursuant  to  new  paragraph 
15c3-3(o)  must  be  maintained  for  at 
least  three  years,  the  first  two  in  an 
easily  accessible  place.  Once  the  broker- 
dealer  files  these  records,  the  cost  to 
maintain  them  is  minimal.  The  SEC 
believes  that  the  main  cost  would  be  the 
cost  to  assure  that  the  broker-dealer  is 
in  compliance  with  the  rule.  The  SEC 
Staff  estimates  that,  on  average,  one 
compliance  person  will  spend 
approximately  1  hour  per  year  to  assure 
that  the  broker-dealer  is  in  compliance 
with  the  record  maintenance  provisions 
of  paragraph  17a-4fb)(9)  as  it  relates  to 
new  paragraph  15c3-3(o).  According  to 
the  SIA,  the  hourly  cost  of  a  compliance 
manager  is  approximately  $101. 25, '"^ 
Thus,  the  total  yearly  cost  of  assuring 
compliance  with  the  proposed 
amendment  to  Rule  1 7a-4  is 
approximately  $10,125  (or  (101.25  x  l 
hour)  X  100  broker-dealers). 

New  paragraph  17a— 4(k)  would 
require  a  broker-dealer  that  engages  in  a 
SFP  business,  upon  request  of  the  SEC, 


''•In  fact,  the  SEC,  Staff  believes  that  most  firms 
will  have  this  process  automated  To  Ihe  extent  that 
no  person  need  be  involved  in  the  generation  of  this 
record,  the  costs  will  be  minimal 

"'  Based  on  the  SlA's  Report  on  (Jffire  Salanes  In 
the  Secunties  Industry  2000.  Table  1 19  (Operations 
Specialist!  plus  35%  overhead 

*•  See  note  93. 


"^Sw  note  82 

'""See  note  83. 

'"' See  note  86. 

'"-'  Based  on  the  SlAs  Report  on  Management 
and  Professional  Earnings  in  the  Secunties  Industry 
2001.  Table  051  (Compliance  Manager)  plus  35% 
overhead. 
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to  request  from  its  customers  and 
provide  to  the  SEC  documentation  of 
cash  transactions  underlying  exchanges 
of  security  futures  products  for  the 
underlying  security(ies).  Broker-dealers 
can  include  an  agreement  that 
customers  provide  the  broker-dealer 
with  this  documentation  in  many  other 
account  opening  agreements  or  in  the 
acknowledgement  document,  which 
must  be  created  and  the  cost  of  which 
is  discussed  above.  It  has  not  yet  been 
determined  whether  SFPs  will  be  cash 
settled  or  physically  settled.  In  addition, 
this  is  not  a  record  which  the  broker- 
dealer  would  be  required  to  create  or 
maintain  on  a  regular  basis,  but  instead, 
a  broker-dealer  would  create  this  record 
onlv  when  specificallv  requested  bv  the 
SEC. 

The  SEC  Staff  believes  this 
requirement  to  be  analogous  to 
bluesheet  requests  made  by  the  SEC  to 
broker-dealers.  Bluesheet  requests  are 
only  sent  to  clearing  firms,  661  of  which 
were  registered  with  the  SEC  as  of 
December  31.  2000.""  The  SEC  sent 
32.278  bluesheet  request  letters  to  294 
broker-dealers  from  January  1,  2000  to 
December  31,  2000.  Thus,  45%  of  the 
broker-dealers  that  could  be  affected 
received  letters,  and  those  broker- 
dealers  that  did  receive  letters  received, 
on  average.  110  letters  each.  Therefore, 
the  SEC  Staff  estimates  that  45  clearing 
and  carrying  firms  that  engage  in  SFP 
business  will  receive  approximately  110 
requests  for  the  information  required  to 
be  collected  and  provided  pursuant  to 
proposed  paragraph  (k)  of  Rule  17a-4. 
or  a  total  of  4.950  requests.  The  SEC 
Staff  estimates  (based  on  its  experience) 
that  it  will  take  approximately  2  hours 
for  a  compliance  manager  to  respond  to 
a  request  to  provide  this  information  to 
a  regulator.  Therefore,  the  SEC  Staff 
believes  that  it  would  take  a  total  of 
approximately  9,900  hours,  for  a  total 
cost  of  $1 .002,375  per  year  for  broker- 
deaJers  to  comply  with  this  requirement 
({4,950  requests  x  2  hours  per  request) 
=  9,900  hours  per  year:  (9,900  hours  per 
year  X  $101.25  per  hour  ^"^  = 
$1,002,375). 

3.  Systems  Changes 

The  SEC  Staff  believes  that  broker- 
dealers  may  need  to  update  their 
systems  to  provide  for  the  printing  and 
sending  of  disclosure  documents  and 
acknowledgements  to  SFP  customers, 
and  to  create  and  maintain  information 
as  to  changes  of  account  type.  The  SEC 
Staff  further  believes,  based  on 
conversations  with  industry' 
representatives,  that  many  broker- 


dealers  have  not  yet  updated  their 
systems  to  provide  for  the  trading  and 
processing  of  SFPs  as  certain 
specifications  of  these  products  have 
not  been  finalized.  Due  to  this,  the  Staff 
believes  that  any  systems  coding 
changes  needed  to  comply  with  the 
proposed  amendments  to  Rules  15c3-3. 
17a-3,  17a-4.  17a-5.  17a-7,  ]7a-n,  and 
17a-13  could  be  incorporated  into  the 
initial  coding  for  these  products,  thus 
greatly  decreasing  the  costs  generalU 
associated  with  systems  changes 
Therefore,  the  SEC  Staff  estimates  that 
it  may  cost  the  broker-dealers  engaging 
in  this  business  approximately  $2  4 
million  '"''  to  update  their  systems  td 
comply  with  the  proposed  amendment', 
to  Rules  15c3-3.  17a-3,  17a--},  ITa-'j. 
17a-7.  17a-ll.  and  17a-13 

VU.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  ""' 
provides  that  whenever  the  SEC  is 
engaged  in  rulemaking  and  is  required 
to  consider  or  determine  whether  an 
action  is  necessar\  or  appropriate  in  the 
public  interest,  the  SEC  shall  consider 
whether  the  action  will  promote 
efficiency,  competition,  and  capital 
formation.  The  proposed  amendments, 
which  are  intended  to  allow  firms  that 
plan  to  effect  transactions  in  and  hold 
SFPs  for  the  benefit  of  customers  a 
method  to  choose  which  t\  pe  of 
regulatory-  structure  will  be  applied  to 
those  customer  positions,  should  sen  e 
as  an  efficient  and  cost-effective  means 
for  those  entities  to  reconcile  their 
conflicting  customer  protection  and 
segregation  requirements  with  respect  to 
SFPs,  These  amendments  should 
promote  efficiency  because  they  allnu 
firms  the  fiexibility  to  utilize  their 
present  systems  for  processing  SFPs, 
allow  firms  and/or  customers  to  choose 
the  regulatory  scheme  that  will  be 
applied  to  accounts  in  which  customer 
SFP  positions  are  held,  and  educate 
customers  regarding  the  different 
regulatory  schemes,  which  ma\  be 
applicable  to  their  accounts,  that  serAe 
to  protect  their  assets. 

Section  23(a)(2)  of  the  Exchange 
Act  '""  requires  the  SEC.  in  adopting 
Exchange  Act  rules,  to  consider  the 
impact  any  such  rule  would  have  on 
competition  and  to  not  adopt  a  niie  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 


furthering  the  purposes  oi  the  Exchange 
.\(  t  The  SVA.  preliminarily  believes  the 
proposed  amendments  are  necessary  to 
eliminate  conflicting  or  duplicative 
rules  regarding  customer  protection  and 
re(  (irdkeeping  applicable  to  SFPs.  The 
pniposeii  aniendrnents  would  allow  Full 
FCM  Full  BDs  the  flexibility  to  choose 
whether  SFPs  will  be  held  in  a  futures 
account  (subject  to  the  CEA  segregation 
requirements)  or  a  securities  account 
( subject  to  the  Exchange  Act  and  SIPA 
re{juirements).  and  consequently 
whether  f  eriain  CEA  or  Exchange  Act 
re(  ordkeepmg  and  reporting 
requirements,  as  well  as  requirements  to 
re(  nncile  all  positions  at  least  quarterly, 
will  apply  This  allows  these  Full  FCM/ 
Full  to  appl\  whate\er  regulatory' 
scheme  would  be  jess  burdensome.  The 
proposed  amendments  would  also 
exempt  (  ertain  N'otit  e  BDs  from 
Fixchange  .^rt  Rules  1  7a-3   17a-5,  17a- 
7 .  17a-n  .  and  17a-l  .'•  !>•'(  .livi'  the 
(]FTC  has  similar  rul'-^  tiia!  would  apply 
to  these  firms   He(  „um  tlie  purpose  of 
the  proposed  ,inir;iiinients  is  to 
►eliminate  i  nnllK  tiiik;  and  duplicative 
regulation  with  relation  to  Exchange  Act 
section  15c(3)  and  17(a)  •"«  in  light  of 
the  CFMA.  the  SEC  preliminarily 
believes  that  our  proposals  will  not 
c  reate  any  anti-competitive  effects  and 
in  fact  should  promote  competition  by 
decreasing  the  costs  associated  with 
engaging  in  an  SFP  business 

The  .SE(    requests  comment  on 
whether  the  proposed  an>endments  are 
expected  to  promote  efficiency, 
(  ompetition.  and  capital  formation 

V'lII.  Summary  of  Rp^ulatorv  Fle\ibilit\ 
,^(i  Certification 

CFTC 

The  Regulatory  Flexibility  Act 
I   RFA   )  "'"  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.""  The 
proposed  rules  would  apply  to  firms 
that  are  registered  w  ith  the  CFTC  as 
FC^Ms  The  ('FT(   ha^  [irnviously 
established  (  ertain  definitions  of  "small 
entities"  to  he  used  In  the  CFTC  in 
evaluating  the  impai  I  nf  its  mies  on 
such  entities  in  ar.i  ordant  e  with  the 
RFA  ■'•  The  CFTC  has  preMmislv 
determiiie(i  that  FCMs  are  not  small 
entities  for  the  purpose  of  the  KF.A."* 
In  defining    small  entities    for  the 
purpo.se  of  the  RFA   the  CFTC  excluded 
FCMs  based  on  the  fiduciary  nature  of 
FCM-c  ustomer  relationships  and  the 
minimum  fiiianc  lai  r-'iiuirements  that 


'o^SfP  note  84 
»« .Sep  note  102. 


'"■■This  PstimalH  is  based  uti  ri-pri's,>rilrf'i 
made  bv  industn  represenlHtive-.  relittni^;  i^ 
rule  thaiiRps  that  included  siniiLu  •.v^tem-. 
modifii  atiiins 

"»15U.SC  78c(n 

•o'  15  U.S.C  78w(a)(2). 


fither 


•"•S  U.S.C.  7McM3)  and  15  U.S.C.  78q(a| 

•"5  U.S.C.  601  etseq 

""S  U.S.C  603(a) 

«'<47FR  18618  (April  30.  1982) 

>"W.  at  18619. 
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apply  to  FCMs."^  Accordingly,  the 
Acting  Chairman,  on  behalf  of  the 
CFTC.  certifies  pursuant  to  Section  5(b) 
of  the  RFA  '  ■■'  that  the  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  nf  small 
entities. 

SEC  I 

Section  3fa)  of  the  RFA  '  "-^  requires 
the  SEC  to  undertake  an  initial 
regulatory  flexibility  analysis  of  the 
effects  of  proposed  rules  and  rule 
amendments  on  small  entities,  unless 
the  SEC  Chairman  certifies  that  the  ru 
and  rule  amendments,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. '''' 

These  proposed  amendments  to  Rules 
15c3-3  and  \7a-A  would  only  apply  to 
firms  that  plan  to  effect  transactions  in 
and  hold  SFPs  for  the  benefit  of 
customers.  In  addition,  these  provisions 
would  apply  only  to  broker-dealers  that 
carry  customer  funds,  securities  or 
property  and  do  not  claim  an  exemption 
from  Rule  15c3-3  ("clearing  and 
carrying  firms").  As  of  December  i  1 

2000.  there  were  425  registered  clearing 
and  carrying  firms  As  nf  March  il 

2001,  90  broker-dealers  were  registered 
with  the  CFTC  as  FCMs.  63  of  which  are 
clearing  and  carry'ing  firms.  Of  these 
clearing  and  carrying  firms  registered 
with  the  SEC.  16  would  be  considered 
to  be  small  entities.' ''  none  of  which  is 
registered  witlrthe  CFTC  as  a  FCM   In 
conversations  with  the  SEC  Staff. 


"»5L  S.C.  605(b). 

"'S««note  110 

"*  See  note  114. 

"'Pursuant  to  17CFR  ^240  0-10,  "the  term 
small  business  or  small  organization  shall:  I  *   '   ' 
I  Ic)  |w|hen  used  with  reference  to  a  broker  or 
dealer.  Twan  a  broker  or  dealer  that:  (1)  (h)ad  total 
capital  (riHt  worth  plus  subordinated  liabilities)  of 
less  than  S50f).000  on  the  date  in  the  prior  fiscal 
year  as  of  which  is  audited  financial  statements 
were  prepared  pursuant  ti;  ^  240  1  ~-5(d)  or.  if  not 
required  to  file  such  statements,  a  broker  or  dealer 
'hM  had  total  capital  (net  worth  plus  subordinated 
liabilities!  of  less  than  S500.000  on  the  last  business 
day  of  the  preceding  fiscal  year  (or  in  the  time  that 
it  has  b«en  in  business,  if  shorter):  and  (2)  Ii|s  not 
afTiliated  with  anv  person  (other  than  a  natural 
person)  that  is  not  a  small  business  or  small 
organization  as  defined  in  this  section  '    *    '"(17 
CFR  <*  240  O-lO(c)).  Further,  pursuant  to  §  240.0- 
10(i).  "jflor  purposes  of  paragraph  (c)  of  this 
section,  a  broker  or  dealer  is  affiliated  with  another 
person  if  1'    "    •  j  |s)uch  broker  or  dealer  introduces 
transactions  in  securities,  other  than  registered 
investment  company  securities  tor  interests  or 
participations  in  insurance  company  separate 
accounts,  to  such  other  person  or  introduces 
accounts  of  customers  or  other  brokers  or  dealers, 
other  than  accounts  that  hold  only  registered 
investment  company  securities  or  interests  or 
participations  in  Insurance  company  separate 
accounts,  to  such  other  person  that  carries  such 
accounts  on  a  fullv  disclosed  basis."  1 17  (JFR 
ii  240  0-10(1)1. 


broker-dealers  have  expressed  the  view 
that  thev  are  uncertain  as  to  how  many 
firms,  aside  from  those  that  are  already 
registered  with  the  CFTC  to  engage  in  a 
commoditv  and  futures  business,  will 
conduct  a  SFP  business.  Based  upon 
these  conversations,  the  Staff  estimates 
that  the  number  of  firms  that  will  decide 
to  engage  in  this  business,  in  addition 
to  the  broker-dealers  alreadv  registered 
with  the  CFTC  as  FCMs.  is  10%  of  the 
clearing  and  carrving  firms  not 
presentlv  registered  with  the  CFTC. 
Thus,  the  Staff  estimates  that 
approximatelv  100  firms  (63  -t- 
((425-63)  X  10%)))  will  be  required  to 
complv  with  these  proposed 
amendments   Csing  the  10%  estimate, 
the  Staff  believes  that  up  to  two  small 
business  entities  may  decide  to  engage 
in  this  tvpe  of  business  and  therefore 
rould  h*'  affected  by  the  proposed 
amendments,  but  that  the  proposed 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

The  SEC  Chairman  has  certified  that 
the  proposed  rules  and  amendments,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
certification  is  attached  as  Appendix  A. 

For  purposes  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996.  the  SEC  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rules  and  rule 
amendments  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

IX.  Text  of  Proposed  Rules 
List  of  Subjects 

1 7  CFR  Part  1 

Consumer  protection,  Definitions. 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  41 

Security  futures  products,  Customer 
protection. 

17  CFR  Part  190 

Consumer  protection.  Definitions, 
Reporting  and  recordkeeping 
requirements. 

1 7  CFR  Part  240 

Brokers.  Customer  protection,  Dealers, 
Securities. 

1 7  CFR  Chapter  I 

Commoditv  Futures  Trading 
Commission 

In  accordance  with  the  foregoing,  the 

Commnditv  Futures  Trading 


Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority;  7  U,S,C  la.  2.  6,  6a.  6b.  6c.  6d, 

6e.  6f.  6g.  6h.  6i.  6j.  6k.  61.  6m.  6n.  6o,  6p. 
7.  7a,  7b.  8.  9.  12,  12a.  12r.  1.3a.  13a-l,  16. 
16a.  19.  21.  2.3.  24.  as  amended  by  the 
Commodity  Futures  Modernization  \cX  of 
2000.  Appendix  E  of  Pub  L,  No.  106-354. 
114  Stat.  2763  (2000) 

2.  Section  1.3  is  amended  by  adding 
paragraphs  (gg)(4),  (w)  and  (ww)  to  read 
as  follows: 

§  1 .3    Definitions. 

***** 

(gg)*    *    * 

(4)  Notwithstanding  paragraphs 
(gg)(l),  (2)  and  (3)  of  this  section,  the 
term  customer  funds  shall  exclude 
money,  securities  or  property  held  to 
margin,  guarantee  or  secure  security 
futures  products  held  in  a  securities 
account,  and  all  money  accruing  as  the 
result  of  such  security  futures  products. 
***** 

(w)  Futures  account.  This  term 
means  an  account  governed  by  the 
segregation  requirements  of  Section  4d 
of  the  Commodity  Exchange  Act  and  the 
rules  thereunder. 

(ww)  Securities  account.  This  term 
means  an  account  governed  by  the 
reserve  requirements  of  Section  15  of 
the  Securities  Exchange  Act  of  1934  and 
the  rules  thereunder. 

3.  Section  1.55  is  amended  by  adding 
paragraph  (h)  to  read  as  follows: 

§  1 .55    Distribution  of  "Risk  Disclosure 
Statement"  by  futures  commission 
merchants  and  introducing  brokers. 

***** 

(h)  Notwithstanding  any  other 
provision  of  this  section  or  §  1.65,  a 
person  registered  or  required  to  be 
registered  with  the  Commission  as  a 
futures  commission  merchant  pursuant 
to  Sections  4f(a)(l)  or  4f(a)(2)  of  the 
Commodity  Exchange  Act  and 
registered  or  required  to  be  registered 
with  the  Securities  and  Exchange 
Commission  as  a  broker  or  dealer 
pursuant  to  Sections  15(b)(1)  or 
15(b)(ll)  of  the  Securities  Exchange  Act 
of  1934  and  rules  thereunder  must 
provide  to  a  customer  or  prospective 
customer,  prior  to  the  acceptance  of  any 
order  for,  or  otherwise  handling  any 
transaction  in  or  in  connection  with,  a 
security  futures  product  for  a  customer, 
the  disclosures  set  forth  in  §  41.42(b)(1) 
of  this  chapter. 


PART  41— SECURITY  FUTURES 
PRODUCTS 

4.  The  authority  citation  for  Pari  41 
continues  to  read  as  follows: 

Authority:  Sertion  252.  Pub.  L.  106-554. 

114  Stat    276.'?,  7  US.C.  la.  2.  6f.  fij.  7a-2.  12a, 

5.  Section  41,42  is  added  to  read  as 
follows: 

§  41 .42    Security  futures  products 
accounts. 

(a)  Where  security  futures  products 
may  be  held.  (1 )  A  person  registered 
with  the  Commission  as  a  futures 
commission  merchant  pursuant  to 
Section  4f(a)(l )  of  the  Commodity 
Exchange  Act  {"CEA")  and  registered 
with  the  Securities  and  Exchange 
Commission  ("SEC")  as  a  broker  or 
dealer  pursuant  to  Section  15(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Securities  Exchange  Act")  ("Full 
FCM/Full  BD ")  may  hold  a  customers 
security  futures  products  m  a  futures 
account  or  a  securities  account.  A 
person  registered  with  the  Commission 
as  a  futures  commission  merchant 
pursuant  to  Section  4f(a)(2)  of  the  CEA 
(a  notice-registered  FCM)  may  hold  a 
customer's  security  futures  products 
only  in  a  securities  account.  A  person 
registered  with  the  SEC  as  a  broker  or 
dealer  pursuant  to  Section  15(b)(l  1)  of 
the  Securities  Exchange  Act  (a  notice- 
registered  broker-dealer)  may  hold  a 
customer's  security  futures  products 
only  in  a  futures  account, 

(2)  If  the  futures  commission 
merchant  is  also  a  broker  or  dealer 
registered  pursuant  to  Section  15(b)(1) 
of  the  Securities  Exchange  Act.  the 
futures  commission  merchant  shall 
establish  a  written  policy  describing 
whether  customer  security  futures 
products  will  be  placed  in  a  futures 
account  or  a  securities  account  and.  if 
applicable,  the  process  by  which  a 
customer  may  elect  the  type  of  account 
in  which  security  futures  products  will 
be  held  (including  the  procedure  to  be 
followed  if  a  customer  fails  to  make  an 
election  of  account  type). 

(b)  Disclosure  requiremer^ts.  Before  a 
futures  commission  merchant  accepts 
an  order  for  a  security  futures  product 
from  a  customer,  the  firm  shall: 

(1)  Furnish  the  customer  with  a 
disclosure  document  containing  the 
following  information: 

(i)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  Section  4d  of  the  CEA  applicable 
to  a  futures  account; 

(ii)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  Securities  Exchange  Act  Rule 
15c3-3  and  the  Securities  Investor 


Protection  Act  of  1970  applicable  tn  a 
securities  account; 

(iii)  A  statement  indicating  whether 
the  customer's  security  futures  product', 
will  be  held  in  a  futures  account  or  a 
securities  account,  or  whether  the  firm 
permits  customers  to  make  or  change  an 
election  of  account  type;  and 

(iv)  A  statement  that,  with  respect  to 
holding  the  customers  security  futures 
products  in  a  securities  account  or  a 
futures  account,  the  alternati\e 
regulatory  scheme  is  not  axailable  to  the 
customer  in  connection  with  that 
account, 

(2)  Obtain  an  acknowledgement  th.it 
includes  the  dated  signature  of  each 
owner  of  the  account  stating  that  the 
customer  understands  that  the  account 
will  not  be  protected  under  the 
alternative  regulatory  scheme,  if  the 
futures  commission  merchant  is  also  a 
broker  or  dealer  registered  pursuant  to 
Section  15(b)(1)  of  the  Securities 
Exchange  .Act 

(c)  Changes  in  (u  <  nunt  t\-pe.  A  Full 
FCM/Full  BD  mav  change  the  type  of 
account  in  which  a  customer  s  security 
futures  products  will  be  held.  Provided. 
That: 

(1)  The  firm  shall  creat*'  a  re(  unl  of 
each  change  in  account  type,  including 
the  name  of  the  customer,  the  account 
number,  the  date  the  firm  received  the 
customers  request  to  change  the 
account  type,  if  applicable,  and  the  date 
the  change  in  account  type  became 
effective; 

(2)  Before  the  date  the  change  in 
account  types  becomes  effec  tuc,  thf 
firm  must  obtain  an  acknowledgement 
that  includes  the  dated  signature  of  each 
owner  of  the  account  stating  that  the 
customer  understands  that  the  a<  count 
in  which  the  security  fiitures  products 
will  be  held  will  not  be  protected 
pursuant  to  the  altornati\e  regulatory 
scheme;  and 

(3)  The  firm  shall  promptly  notitv  \\v 
customer  in  v\Titing  of  the  date  that  the 
change  became  effective, 

(d)  Recordkeeping  requirements  The 
Commissions  recordkeeping  rulp>  sh.iil 
apply  to  security  futures  products  held 
in  a  hitures  account.  The  SEC's 
recordkeeping  rules  shall  apply  to 
security  futures  products  held  in  a 
securities  account  and  compli:^nf  t> 
therewith  is  required  under  this  section 

(e)  Reports  to  customers.  The 
Commission's  reporting  requirements 
set  forth  in  «»^  1,33  and  1  46  of  this 
chapter  shall  apply  to  futures 
commission  merchants  holding  security 
futures  products  in  a  futures  account 

(f)  Segregation  of  customer  funds  All 
money,  securities,  or  property  held  to 
margin,  guarantee  or  secure  security 
futures  products  held  in  a  futures 


account,  or  accruing  to  customers  as  a 
result  of  such  products,  are  subject  to 
the  segregation  requirements  of  Section 
4d  if  the  CT.A  and  the  rules  thereunder. 

PART  190— BANKRUPTCY 

6.  The  authority  citation  lor  Part  190 
continues  to  read  as  follows: 

.Authority:  7  U.S.C.  la,  2.  6c,  6d,  6g.  7a.  12. 
19  and  24.  and  11  U.S.C.  362.  546.  548,  556 
and  761-766.  unless  otherwise  noted. 

7.  Section  190.01  is  amended  by 
revising  paragraph  (f)  and  by  adding 
paragraph  (kkK^fflo  read  as  folloVvs: 

§190.01     Definitions 
***** 

(f)  Commodity  broker  means  any 
person  who  is  registered  or  required  to 
register  as  a  futures  commission 
merchant  under  the  Commodity 
Exchange  Act  including  a  person 
registered  or  required  to  be  registered  as 
such  under  parts  32  and  33  of  this 
chapter,  and  a  "commodity  options 
dealer."  "foreign  futures  commission 
merchant,"  "clearing  organization,"  and 
"leverage  transaction  merchant"  with 
respect  to  which  there  is  a  "customer" 
as  those  terms  are  defined  in  this 
section,  but  excluding  a  person 
registered  as  a  futures  commission 
miri  h.int  under  section  4fla)(2)  of  the 
Cumm.xlity  Exchange  Act. 

•  •         *         *         * 

(kk)  *  *  * 

(9)  Notwithstanding  any  other 
provision  of  this  paragraph  (kk), 
security  futures  products,  and  any 
money,  securities  or  property  held  to 
margin,  guarantee  or  secure  such 
products,  or  accruing  as  a  result  of  such 
products,  shall  not  be  considered 
specifically  identifiable  property  for  the 
purposes  of  Subchapter  IV  of  the 
Bankruptcy  Code  or  this  part  190,  if 
Ik 'i(i  ill  .1  securities  account. 

•  *         «         *         * 

8.  Section  190.02  is  amended  by: 
a  Removing  the  period  and  in  its 

place  adding  a  ";  "  at  the  end  of 
paragraph  (d)(8); 

b.  Redesignating  paragraphs  (dllll) 
and  (d)(12)  as  paragraphs  {d)(12)  and 
(d)(13),  respectively;  and 

c.  Adding  a  new  paragraph  (d)(ll). 
The  revisions  and  additions  read  as 

follows: 

§  190  02     Operation  of  the  debtor's  estate 
subsequent  to  tt>e  filing  date  and  pnor  to 
tf^e  primary  liquidation  date. 

(d)*  *  • 

(n)  Whether  the  claimant's  positions 
in  securit\  futures  products  are  held  in 
a  futures  account  or  a  securities 
account  a^  these  terms  are  defined  in 
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§§  1.3(\'\)  an(i(v\-w)  of  this  chapter. 

respectively; 
***** 

9  Section  190  07  is  amended  by 
revising  paragraph  (bi(l)(iii)(B)(J)  and 
removing  the  undesignated  paragraph 
following  fb)(l)(iii)(B)(J)  to  read'as 
follows: 

§  190.07    Calculation  of  allowed  net  equity. 

***** 

(b)'   •   * 

(1)  *    '    *  ' 

iin)  •    *    *  ^ 

(B)  *    *    * 

(3)  The  normal  costs  attributable  to 
the  pavment  of  commissions,  brokerage, 
interest,  taxes,  storage,  transaction  fees, 
insurance  and  other  costs  and  charges 
lawfully  incurred  in  connection  with 
the  purchase,  saJe,  exercise,  or 
liquidation  of  any  commodity  contract 
in  such  account.  For  purposes  of  this 
paragraph  (b)(1),  the  open  trade  balance 
of  a  customer's  account  shall  be 
computed  by  subtracting  the  unrealized 
loss  in  value  of  the  open  commoditv 
contracts  held  by  or  for  such  account 
from  the  unrealized  gain  in  value  of  the 
open  commodity  contracts  held  by  or 
for  such  account  In  calculating  the 
ledger  balance  or  open  trade  balanc  e  ot 
any  customer,  exclude  anv  securitv 
futures  products,  any  gains  or  losses 
realized  on  trades  in  such  products,  an\ 
propertv  received  to  margin,  guarantee 
or  secure  such  products  (including 
interest  thereon  or  the  proceeds  thereof), 
to  the  extent  any  of  the  foregoing  are 
held  in  a  securities  account,  and  anv 
disbursements  to  or  on  behalf  of  such 
customer  in  connection  with  such 
products  or  such  property  held  in  d 
securities  account 
***** 

10  Section  190.03  is  amend^'d  hv 
revising  paragraphs  (a)(2)(vi  and 
(a)(2)(vij  and  bv  adding  paragraph 
(a)(2)(vii)  to  read  as  follows: 

§  190.08    Allocation  of  property  and 
allowance  of  claJnr>s. 


la]  •    *    * 

(2)  *    *    • 

(v)  Property  deposited  by  a  customer 
with  a  commodity  broker  ahf  r  tht-  t'ntrv 
of  an  order  for  relief  which  is  not 
necessary  to  meet  the  maintenance 
margin  requirements  applicable  to  thf 
accounts  of  such  customer; 

(vi)  Property  hypothecated  pursuant 
to  *}  1.30  of  this  chapter  to  the  extent  of 
the  loan  of  margin  with  respect  thereto, 
and 

(viij  Money,  securities  or  propertv 
held  to  margin,  guarantee  or  secure 
security  futures  products,  or  accruing  as 


a  result  of  such  products,  if  held  in  a 
securities  account. 

***** 

11    Section  190  10  is  amended  by 
aciding  paragraph  (hj  to  read  as  follows: 

§190.10    General. 

*         f         *         *         * 

fh)  Rule  of  construction.  Contracts  in 
security  futures  products  held  in  a 
securities  account  shall  not  he 
considered  to  be  "from  or  for  the 
commodity  futures  account"  or  "from  or 
for  the  commodity  options  account"  of 
such  customers,  as  such  terms  are  used 
in  section  761(9)  of  the  Bankruptcy 
Code. 

12.  Appendix  .\  to  Part  190  is 
amended  bv  adding  Item  III  g.  to 

b.-\nkki;ptc:y  appendix  form  4— 

PROOF  OF  CLAIM  to  read  as  follows: 

APPENDIX  A  TO  PART  190— 
BANKRUPTCY  FORMS 


B.WKRIPTCY  .\PPKNDIX  FORM 
PRtK)F  OF  CLAIM 


ni.  *  •  • 

g.  Whether  the  claimant's  positions  in 
security  futures  products  are  held  in  a  futures 
account  or  a  securities  account,  as  these 
terms  are  defined  in  §§  1.3(v\  )  and  (vvw!  of 
this  chapter,  respectively. 


By  the  Commodity  Futures  Trading 
Commission. 

Dated:  September  26.  2001. 
lean  .\.  Webb, 

Si'iTrt.jp,  nt  thf  Cnmmi'i'^inn 

Securities  and  Exchange  Cummission 

;  7  CFR  ChapttT  11 

The  amendments  arc  proposed 
pursuant  to  the  authority  conferred  on 
the  Securities  and  Exchange 
Commission  by  the  Exchange  Act. 
including  Sections  3(b),  1.5(c)(3).  17(a). 
and  23(a). 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
hereby  proposes  that  Title  17  Chapter  11 
of  the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
is  amended  bv  adding  the  following 

citations  to  read  as  fcjUows: 

.Authority:  15  U.S.C.  77c,  77d.  77g.  77j. 
77s.  77z-2,  77eee.  77ggg,  77nnn.  77sss,  77ttt, 
78c.  78d,  78e,  78f,  78g,  781,  781,  78i-l,  78k. 
78k-l.  78/.  78m.  78n,  7H()   7ap,  78q.  78s, 


78u-5,  78w,  78x,  78//.  78mm,  79q,  79t,  80a- 
20,  80a-23.  80a-29,  80a-37.  80b-3.  80b-4 
and  80b-l  1 .  unless  otherwise  noted. 


Section  240.15c3-'3  is  also  issued 
under  Sees.  15(c)(2).  15(c)(3),  17(a), 
23(a).  48  Stat.  895.  897,  901,  sees.  3,  4. 
8.  49  Stat.  1377.  1379,  sees.  2,  5,  52. 
Stat.  1075,  1076.  sec.  7(d),  84  Stat,  1653; 
15  U.S.C.  78o(c),  78q(a).  78w(a);  sec. 
6(c),  84  Stat.  1652:  15  U.S.C.  78fff. 

Section  240.15e3-3(o)  is  also  issued 
under  Pub.  L.  106-554,  114  Stat.  2763, 
section  203. 
***** 

2.  The  authority  citation  following 
§  240.15c3-3.  is  removed. 

3.  Section  240.15c3-3  is  amended  by: 

a.  Amending  paragraph  (a)(1)  by 
adding  a  new  sentence  following  the 
fourth  sentence; 

b.  Adding  paragraphs  (a)(l4)  and 
(a)(15);and 

c.  Adding  paragraph  (o). 

The  revisions  and  additions  read  as 
follows: 

§  240.1 5c3-3    Customer  protection- 
reserves  and  custody  of  securities. 

(a)  *   *   * 

(1)  *   *   *  In  addition,  the  term  shall 
not  include  a  person  to  the  extent  that 
the  person  has  a  claim  for  security 
futures  products  held  in  a  futures 
account.  *   *   * 
***** 

(14)  The  term  securities  account  shall 
mean  the  account  of  a  customer. 

(15)  The  term  /u/ures  account  (also 
referred  to  as  "commodity  account") 
shall  mean  an  account  in  which  security 
futures  products  are  held  but  which  is 
not  otherwise  a  securities  account. 
***** 

(o)  Security'  futures  products — (1) 
Where  security  futures  products  shall  be 
held.  A  broker  or  dealer  registered  with 
the  Commission  pursuant  to  15(b)(1)  of 
the  Act  (15  U.S.C.  78o(b)(l))  that  is  also 
a  futures  commission  merchant 
registered  pursuant  to  Section  4f(a)(l)  of 
the  Commoditv  Exchange  Act  (7  U.S.C. 
6f(a)(l)): 

(i)  May  hold  a  customer's  security 
futures  products  in  a  securities  account 
or  a  futures  account;  and 

(ii)  Shall  establish  a  written  policy 
describing  whether  customer  security 
futures  products  will  be  placed  in  a 
securities  account  or  a  futures  account 
and.  if  applicable,  the  process  by  which 
a  customer  may  elect  the  type  of 
account  in  which  security  futures 
products  will  be  held  (including  the 
procedure  to  be  followed  if  a  customer 
fails  to  make  an  election  of  account 
type). 
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(2)  Disclosure  and  record 
requirements.  Before  a  broker  or  dealer 
accepts  an  order  for  a  security  futures 
product  from  a  customer,  the  broker  or 
dealer  shall: 

(i)  Furnish  the  customer  with  a 
disclosure  document  containing  the 
following  information: 

(A)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  this  section  and  the  Securities 
Investor  Protection  Act  of  1970  (15 
U.S.C.  78aaa  et  seq.)  applicable  to  a 
securities  account; 

(B)  A  description  of  the  protections 
provided  bv  the  requirements  set  forth 
under  Section  4d  of  the  Commodities 
Exchange  Act  (7  U.S.C.  6d)  applicable  to 
a  futures  account; 

(C)  A  statement  indicating  whether 
the  customer's  security  futures  products 
will  be  held  in  a  securities  account  or 
futures  account,  or  whether  the  firm 
permits  customers  to  make  or  change  an 
election  of  account  type;  and 

(D)  A  statement  that,  with  respect  to 
holding  the  customer's  security  futures 
products  in  a  securities  account  or  a 
futures  account,  the  alternative 
regulatory  scheme  is  not  available  to  the 
customer  with  relation  to  that  account. 

(ii)  Obtain,  if  the  broker  or  dealer  is 
also  a  futures  commission  merchant 
registered  pursuant  to  Section  4f(a)(l)  of 
the  Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l)),  an  acknowledgement,  that 
includes  the  dated  signature  of  each 
owner  of  the  account,  stating  that  the 
customer  understands  that  the  account 
will  not  be  protected  under  the 
alternative  regulatory  scheme. 

(3)  Changes  in  account  type.  A  broker 
or  dealer  registered  with  the 
Commission  pursuant  to  section  15(b)(1) 
of  the  Act  (15  U.S.C.  78o{b)(l))  that  is 
also  a  futures  commission  merchant 
registered  pursuant  to  Section  4f(a)(l)  of 
the  Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l))  may  change  the  type  of  account 
in  which  a  customer's  security  futures 
products  will  be  held,  Provided  that: 

(i)  The  broker  or  dealer  shall  create  a 
record  of  each  change  in  account  type, 
including  the  name  of  the  customer,  the 
account  number,  the  date  the  broker  or 
dealer  received  the  customer's  request 
to  change  the  account  type,  if 
applicable,  and  the  date  the  change  in 
account  type  became  effective. 

(ii)  Before  the  date  the  change  in 
account  types  becomes  effective,  the 
broker-dealer  must  obtain  an 
acknowledgement  that  includes  the 
dated  signature  of  each  owner  of  the 
account,  stating  that  the  customer 
understands  that  the  account  in  which 
the  security  futures  products  will  be 
held  will  not  be  protected  under  the 
alternative  regulatory  scheme. 


(iii)  The  broker  or  dealer  shall 
promptly  notify  the  customer  in  writing 
of  the  date  that  the  change  became 
effective. 

4.  Section  240.17a-3  is  amended  by 
adding  paragraph  (fl  to  read  as  follows: 

§  240.1 7a-3    Records  to  be  made  by  certain 
exchange  members,  brokers  and  dealers 

***** 

(f)  Security  futures  products  The 
provisions  of  this  section  shall  not 
apply  to: 

(1)  A  broker  or  dealer  registered 
pursuant  to  section  15fb)(n)[A)  of  the 
Act  (15  use.  78o{b)(ll)(A))tothe 
extent  that  it  holds  or  effects 
transactions  in  security  futures  products 
in  a  futures  account  (as  that  term  is 
defined  in  §  240.15c3-3(a)(15)).  and 

(2)  A  broker  or  dealer  registered 
pursuant  to  section  1 5(b)(  1 )  of  the  Act 
(15  U.S.C.  78o(b)(l))  that  is  also  a 
futures  commission  merchant  registered 
pursuant  to  section  4f(a)(  1 )  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l)),  to  the  extent  that  it  holds  or 
effects  transactions  in  security  futures 
products  in  a  futures  account  (as  that 
term  is  defined  in  §  240.15c3-3(al(15)). 

5.  Section  240.17a-4  is  amended  by 
revising  paragraph  (b)(9)  and  adding 
paragraph  (k)  to  read  as  follows; 

§  240. 1 7a-4    Records  to  be  preserved  by 
certain  exchange  members,  brokers  and 
dealers. 
***** 

(b)*   *   * 

(9)  The  records  required  to  be  made 
pursuant  to  §  240  15c3-3(d)(4)  and  (o). 

***** 

(k)  Everv  member,  broker  or  dealer 
subject  to  this  section  that  engages  in 
the  business  of  effecting  transactions  in 
or  holding  security  future  products 
shall,  upon  request  of  representatives  of 
the  Commission,  request  from  its 
customers  and.  upon  receipt  thereof. 
provide  to  those  representatives 
documentation  of  cash  transactions 
underlying  exchanges  of  security  futures 
products  for  securities  or  exchanges  of 
securitv  futures  products  in  cdnnection 
with  securities  transactions 

6.  Section  240.17a-5  is  amended  bv 
redesignating  paragraph  (a)(5)  as 
paragraph  (a)(6)  and  adding  new 
paragraph  (a)(5)  to  read  as  follows: 

§  240.1 7»-5    Reports  to  be  made  by  certain 
brokers  and  dealers. 

(a)*   *    * 

(5)  The  provisions  of  this  paragraph 
(a)  shall  not  apply  to  a  broker  or  dealer 
registered  pursuant  to  section 
15{b)(ll)(A)ofthe.^ct(15USC 
78o(b)(ll)(A))  that  is  not  a  member  of 
either  a  national  securities  exchange 


pursuant  to  section  6(a)  of  the  Act  (15 
U  S  C^  78f(a))  or  a  national  securities 
association  registered  pursuant  to 
section  15A{a)  of  the  Act  (15  U.S.C. 
78o-3{a)). 
***** 

7  Section  240.1 7a-7  is  amended  by: 
4  Removing  from  paragraphs  (a)(1) 

and  (a)(2l  the  words  "paragraph  (b)" 
and  in  their  place  adding  "paragraphs 
(b)  and  (c)";  and 

b  Redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  new 
paragraph  (c)  read  as  follows: 

§  240  1 7a-7     Records  of  non-resident 

brokers  and  dealers. 

*         *         •         •         • 

(rj  The  |'ir('\  i-^i' iTT-  'if  thi^  '-i-i  ';    :;  ■  '!<dl 
not  apph  til  ri  iirukiT  -r  ii>-di<jr  regibtrred 
piirsuani  tu  -..'(tnni  U-  i^  ill)(A)ofthe 
Ar\  (If)  U  ,s  (     -hi.iliii,  nn.^))  that  is  not 
a  member  nf  eitiier  d  national  securities 
ex(  hangp  pursuant  to  section  6(a)  of  the 
.■\c1  il5  r  S  C   78f(a))  or  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  78o-3(aJJ. 
***** 

8  Section  1!40  l~a-n  is  amended  by 
adding  new  paragraph  (ij  tu  read  as 
follows: 

§  240.1 78-1 1     Notification  provisions  for 

brokers  and  dealers 

«  •  .  •         * 

(i)  The  provisions  of  this  section  shall 
not  applv  to  a  broker  or  dealer  registered 
pursuant  to  section  15(b)(ll)(A)  of  the 
Act  (15  II. SC.  78o{b)(ll)(A))  that  is  not 
a  member  of  either  a  national  securities 
exchange  pursuant  to  section  6(a)  of  the 
Art  (15  r.S  C.   -Hfi.i'    nr  a  national 
securities  assncidt)cn  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
use.  78o-3(a)). 

9  Section  240.1 7a-l 3  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  new  paragraph  (e)  to  read 
as  follows 

§240.17»-13     Quarterly  secunty  counts  to 
be  made  by  certain  exchange  members 
brokers,  and  dealers 
«         .  .  •         * 

(e)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  registered 
pursuant  to  section  15{b)(ll){A)  of  the 
Act  (15  use  78r>(b)(ll)(A))that  is  not 
a  member  of  either  a  national  securities 
exchange  pursuant  to  section  6(a)  of  the 
Act  (15  use.  78fla))  or  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  78c>-3(a)). 


By  the  Securities  and  Exchange 
Commission. 
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Datprl    St'ptMmbt>r  26   2001. 
Margaret  H.  McFarland. 

Deuiit\  Si''  ri-Uir. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

APPENDIX  A 

Re^ulaton  Flexibility  .Act  Certification 

!   Har\*",  L   f'i"  rharrnan  of  the  Securities 
and  Exchange  Conimi.ssion  Ithe 
Commission"),  hereby  certify,  pursuant  to  5 

I'  S,C.  60,T(b),  that  the  propospfl  arrvndments 
to  Rules  l^c,!-"!,  17a-3,  \7a~i    : -a-S    17a- 
7   l"a-ll  anti  l"a-r?  undfr  the  .Securities 


Exchange  Act  of  1934  (17  CFR  «»§  240  l.Sc.l- 
3,  240.17a-3,  240.17a-4,  240  17a-,5,  240,17a- 
7,  240.178-11,  and  240.17a-13  respectivelv) 
would  not,  if  adopted,  have  a  signifii  ant 
economic  impact  on  a  substantial  number   if 
small  entities.  These  proposed  amendments 
would  eliminate  conflicting  a:i(l  du^ihcative 
regulation  relating  to  the  manner  in  which 
certain  Commission  and  Commodity  Futures 
Trading  Commission  customer  protection, 
recordkeeping,  reporting,  telegraphic  notice. 
and  quarterly  securities  count  requirement'- 
apply  to  security  futures  produt  ts 

The  proposed  amendments  wduld  appK 
only  to  firms  that  plan  to  effect  transactions 
in  and  hold  security  futures  products  tor  the 


benefit  of  customers.  In  addition,  these 
provisions  would  apply  onlv  to  broker- 
dealers  that  c:arry  customer  funds,  securities, 
or  property  and  do  not  claim  an  exemption 
from  Rule  15c3-J. 

.\(  cordinglv.  the  proposed  amendments,  if 
adopted,  would  not  have  a  signitu  ant 
^'^  onomii   impac:t  on  a  substantial  number  ot 
small  entities 

Dated:  September  2,5,  2001 
Harvey  L.  Pitt, 

(Chairman 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  2001-27  of  September  18    2001 

Classified  Information  Concerning  the  Air  Force's  Operating 
Location  Near  Groom  Lake,  Nevada 


(FR  DiK     (1!~L'51H() 
Filed   U>-;i-01.   105S  ami 
Billing  code  3910-01-M 


]v  ripplicahif  rn 


iie- 
iiili'iiii.itHjn 


Memorandum    for    the    Administrator    of    the    F.nvironmentdl     ProtiMtion 
Agency  (and)  the  Secretary'  of  the  Air  Force 

I  find  that  it  is  in  the  paramount   interest  ui  \\u-  1  r.itt-ii   ,^',..tes  to  exempt 

the  United  States  Air  Force's  operating  hjtation  near  (<u>i']),  Lake.  Nevada. 

the  subject  of  litigation  in  kuszu  v    Hnnvnt's   !l)    \t'\     CV-S-94-795   I'M!' 

and  Frost  v.  Pern-  (D   Nev,  (:V-S-<44-714  4'M}':i,  from 

ment  for  the  disclosure  to  unauthon/ed   person'-   lii 

concerning  that  operating  location    Therefore,  j)urMi,u.!  u>  4^'  r.S.C.  6961(a), 

I  hereby  exempt  the  Air  Force's  operating  location  iiHar  (,:i>.,i-ii  ]..A>-   N'fx.ida 

from   any    Federal,    State,    interstate,    or    local    provisini;    rrspt-i 

and  abatement  of  solid  waste  or  hazardous  waste  (iisjios,-,.  tf,.:t  w 

the  disclosure  of  classified   mforniation   concerninp  the  i.jirr.it 

to  any  unauthorized  person.  This  exemption  shaii  be  ulleLtiM.'  lui  thtj  :l.x. 

one-year  statutory  period. 

Nothing   herein   is    intended   to     (a')    inipK    that    ;r,    tfif   .ih^i-iice  of  such   a 
Presidential  exemption,  the  Resource  (lonservatioii  ,ir;ii  He;  t)\t';\  Act  (RCRA) 


I. Id  require 


or   recjuires   dis(  iosur*- 


or  anv  other  provision  of  law  permits 
information  to  unauthorized  persons,  or  (hi  liniil  th,e  .ipjilK  .ti^/iitv 
ment   of  anv   requirement   of  law   applicable   to   the    .\:i    IdiM  > 
location   near  Groom   Lake.   Nevada,   except   those    [iro\  ;^i(-.:> 
would  require  the  disclosure  of  classified  inforniHtiori 


classified 

r  iMiti  !rce- 
(ipf:,tting 


i\ 


lat 


The  Secretary  of  the  Air  Forte  is  authorizeci  .mti 
determination  in  the  Federal  Register. 


reeled  to 


ish  this 


(^ 


THE  WHITE  HOUSE, 

Washington.  Sepfeniber  IH.  JOOl. 
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Proclamations: 

7471 

7472    

7473   

7474   

7475    

7476   

Executive  Orders 

1 1 145  iAmencJe(3  by 

EO  132251 
11183  (Amendecj  bv 

EO  132251 
11287  (Amenoed  by 

EO  13225) 
12313  (Amen(3ecl  by 

EO  13225^ 
12382  lAmencieO  bv 

EO  13225) 
12196  (Amended  bv 

EO  13225: 
12216  (Amended  by 

EO  13225) 
12345  I  Amended  by 

EO  13225: 
12367  (Amended  by 

EO  13225! 
12882  (RevoKed  bv 

EO  13226; 
12900  (Amended  by 

EO  13225: 
12905  (Amended  bv 

EO  13225: 
12907  (RevoKecJ  bv 

EO  13226: 
13021  (Amended  by 

EO  13225.^ 
13080  (Amended  bv 

EO  13225: 
13075  (Amended  by 

EO  13225 
13090  (Amended  by 

EO  13225: 
13134  (Amended  by 

EO  132251 
13138  (Amended  by 

EO  13225) 
13138  (Amended  by 

EO  132261 
13168  (Amended  by 

EO  13225J 

13225   

13226 

Administratrve  Orders 
Presidential 

Determinations 
No   2001-27  of 

September  i8 

2001 
No   2001-28  ot 

September  22 

2001  


5009" 
50099 
.50287 
50289 
50525 
50527 


>0?Qi 


5029' 


5029 1 


5029- 
5029' 
50291 
5029' 

5029* 

502Q- 
50523 
5029- 
5029' 
50291 
502Q ' 
5029 1 
50523 


5029* 
50291 
50523 


508C'^ 


50095 


5  CFR 

'  (>:,A        , 

10  CFR 

Propose*  Ru*s 
431    


50712 


.50355 


11  CFR 

Proposed  Rule*: 
IOC' 

114 

117    


50359 
50359 
50359 


12  CFR 

950 

951 

952  

Proposed  Rutes 


50293 
50296 
50293 

.50366 


14  CFR 

55  50302 

39      4982  3  49825  50304 
'^03(J€  50307  50529 

71 50101 

73 50310 

Q^  50531 

Proposed  Rules 

39  50125  50578.  50580 

50582   50684   50586   50588 

15  CFR 

'4     .'. 49827 

42    50090 

■14    50090 

17  CFR 

230 50102 

232 49829 

239 50102 

240 50103 

270 50102 

.-1  50102 

ProposeO  Rules. 

50786 

41   50720,  50786 

190 50786 

230 50744 

232 50744 

239  50744 

240 49877.  50744  50786 

242 50720 

249 50744 

269 50744 


18  CFR 
Proposed  Rules 


50591 


19  CFR 

10 50534 

122 _ 50103 
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163   50534 

22CFR 

41     49830 

24CFR 

888    50024 

985  50004 

25CFR 

Proposed  Rul««: 

580        50127 

26CFR 

301  50541 

602  50541 

27CFR 

9 50564 

29CFR 

102 50310 

Proposed  Rules: 

470 50010 

31  CFR 

586 50506 

587 50506 

33  CFR' 

110 50315 

160   50565 

165 50105,  50106  50108 

50315 
Proposed  Rules: 

155    49877 

156  49877 

38  CFR 

Proposed  Rutes: 

3 49886 


4 49886 

17 50594 

20      50318 

40  CFR 

52        50319 

60         49830    50110 

61 50110 

62 49834 

63  50110   50116   50504 
"C             49837  49839   50321 

50325    50574 

271      49841 

180      50329 

261      50332 

403     50334 

Proposed  Rules: 

51  50135 

52 50252  50375 

60 49894 

62   49895 

63 50135  50768 

70 49895,  50136  50375 

50378  50379 

261   50379 

271 49896 

300   50380 

45  CFR 

Ch  y  49844 

46  CFR 

32   49877 

47  CFR 

:'3         50576 

Proposed  Rules: 

64   50139  50140 

73 50602 


48  CFR 

202 49860 

204 49860 

211 49860 

212   49860,49862 

215   49862 

219   49860.49863 

223   49864 

225  49862 

226  50504 

232   49864 

236   49860 

237   49860 

242   49860 

243  49865 

245   49860 

248   49865 

252  49860.  49862.  49864, 

49865,  50504 

253 49862 

442  49866 

49  CFR 

325   49867 

355   49867 

356   49867 

360  49867 

365   49867 

366  49867 

367   49867 

370 49867 

371 49867 

372 49867 

373   49867 

374   49867 

375   49867 

376   49867 

377   49867 

378   49867 

379 49867 


381 49867 

383 49867 

384 49867 

385 49867 

386 49867 

387 49867 

388 49867 

389 49867 

390 49867 

391 49867 

392 49867 

393 ......'. 49867 

395 49867 

396 49867 

397 49867 

398 49867 

399 49867 

Proposed  Rules: 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 

50  CFR 

17 50340 

223 50350 

660 49875 

679 50576 

Proposed  Rules: 

17 50383 

222 50148 

223 50148 

229     49896.  50160,  50390 
679 49908 


Federal  Register/ Vol.  66,  No.  193 /Thursday,  October  4,  2001 /Reader  Aids 


ill 


REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  4, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  published  8- 
20-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Pennsylvania;  published  8- 
20-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments 

Vanous  States;  published 
10-4-01 
TRANSPORTATION 
DEPARTMENT 
Ports  and  watenways  safety: 
Vessels  amving  or  departing 
US   ports;  notification 
requirements;  published 
10-4-01 
TRANSPORTATION 
DEPARTMENT 
Ainworthiness  directives 
Eurocopter  France; 
published  8-30-01 
McDonnell  Douglas; 
published  8-30-01 
Pratt  &  Whitney;  published 
8-30-01 
TREASURY  DEPARTMENT 
United  States-Caribbean  Basin 
Trade  Partnership  Act 
Brassieres;  preferential 
treatment;  published  10-4- 
01 
TREASURY  DEPARTMENT 
Procedure  and  administration: 
Unified  partnership  audit 
procedures,  puWisfied  10- 
4-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cranberries  grown  in — 
Massachusetts  et  al.; 
comments  due  by  10-9- 
01;  published  9-21-01 


Dairy  products: 
Dairy  plants  approved  for 
USDA  inspection  and 
grading  service;  general 
specifications,  comments 
due  by  10-12-01 
published  8-13-01 

AGRICULTURE 
DEPARTMENT 

Fresh  prunes  grown  in— 
Washington  and  Oregon, 
comments  due  by  10-12- 
01;  published  8-13-01 

AGRICULTURE 
DEPARTMENT 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Flonda,  comments 
due  by  10-9-01:  published 
9-26-01 

;  comments  due  by  10-9-01 
published  9-26-01 

AGRICULTURE 
DEPARTMENT 

Food  labeling 

United  States  cattle  and 
United  States  fresh  tjeef 
products,  definitions, 
latjehng  requirements, 
comments  due  by  10-9- 
01:  published  8-7-01 
Meat  and  poultry  inspection 

Slovakia;  addition  to  list  of 
countnes  eligible  to  export 
meat  and  meat  products 
to  US  .  comments  due  by 
10-12-01.  published  8-13- 
01 

COMMERCE  DEPARTMENT 

Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Souttiem  resident  killer 
whales;  comments  due 
by  10-12-01;  published 
8-13-01 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon, 
comments  due  by  10- 
12-01;  published  9-27- 
01 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation ; 
comments  due  by  10-9-01. 
published  8-9-01 
;  comments  due  by  10-9-01; 
published  8-9-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Trademarks  for  govemment 
products,  comments  due 
by  10-9-01:  published  8-9- 
01 
Pnvacy  Act:  implementation 


National  Imagery  and 
Mapping  Agency 
comments  due  by  10-9 
01,  published  8-9-01 

ENERGY  DEPARTMENT 

Physicians  panel 
determinations  on  worker 
requests  for  assistance  m 
filing  tor  State  workers 
compensation  benefits 
guidelines,  comments  due 
by  10-9-01    published  9-7- 
01 

,  comments  due  by  1 0-9 -01 
published  9-7-01 

ENERGY  DEPARTMENT 

Consumer  products  and 
commercial  and  mduslnal 
equipment   energy 
conservation  program 
meeting,  comments  due  by 
10-11-01    published  8-28-01 
,  comments  due  by  10-11- 
01    published  8-28-01 
Consumer  products   er>ergy 
conservation  program 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps 
comments  due  by  10-9- 
01    published  7-25-01 
Commercial  unitary  air 
conditioners  and  heat 
pumps   comments  due 
by  10-12-01    published 
8-17-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous 
national  emission  standards 
Flexible  polyurethane  toam 
fabncation  operations 
comments  due  by  i0-9- 
01.  published  8-8-01 
Integrated  iron  and  steel 
manufacturing  facilities. 
comments  due  by  10-11- 
01    published  /- 13-01 
Air  pollution  control 
State  operating  permits 
programs — 

Anzona    comments  due 
by  10-10-01    published 
9-10-01 
Air  programs   approval  and 
promulgation,  State  plans 
for  designated  facilities  and 
pollutants 

Vanous  States    comments 
due  by  10-10-01 
published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation   Slate  plans 
for  designated  facilities  and 
pollutants 
Vanous  States    comments 

due  by  1 0-1 0-0 1 

published  9-10-01 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualitv  "^pipr^ipniat'On 
plans   approval  ana 
prom  uiga  lion,  vanous 
States 

Alabama   comTientb  due  by 
10-11-01    published  9-11- 
01 
California    comments  due  by 
lO-g-C    published  8-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  Quality  impie^e'itiiiion 
plans    approva    aid 
promulgation    various 
Stales 

California    comments  due  by 
10-12-01    published  9  •■2- 
0' 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  Quality  impienipnta?'on 

plans    approva^  a"iO 

promulgation    various 

States 

California    comments  due  by 
10-12-01    published  9-12- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  Quality  implementation 

plans    approva    and 

promulgation    various 

Slates 

Colorado    comments  due  by 
10-11-01    pubnshto  9-11- 

Q1 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approva    and 
promulgation    various 
States 

Colorado   comments  due  by 
10-1  ■!-{]'    published  9-11- 
01 
Delaware   comments  due  by 
10-901    published  9-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  QuaiiTy  implementation 
plans   approval  ano 
promulgation    vanous 
States 

Maryland   comments  due  by 
'0-9-01    published  9-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  qualify  implementation 
pians   approval  and 
promulgation    various 
Stales 

Manyiand    comments  due  by 
10-9-01    pubhshetj  9-01 
New  Jersey    comments  due 
by  10-11-01    published  9- 
1 1-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans    approva^  and 


IV 
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promulgation,  vanous 

States 

Pennsylvania   comments 

due  by  10-9-01    published 

9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation   vanous 
Stales 

Pennsylvania   comments 
due  by  10-9-01    published 
9-6-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation:  vanous 
States 

Pennsylvania   comments 
due  by  10-10-01 
published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Pennsylvania,  comments 

due  by  10-10-01 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 
Pennsylvania,  comments 

due  by  10-11-01 

published  9-11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation:  vanous 
States 

Texas  comments  due  by 
10-9-01,  published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

auttx)nzations 

Distrrct  of  Columbia 
comments  due  by  10-10- 
01    published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste   program 

auttxjnzatiions 

Distnct  of  Columbia 
comments  due  by  10-10- 
01,  published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
Natior^al  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comnnents  due 


by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update    comments  due 
by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan~- 

National  priorities  list 
update,  comments  due 
by  10-11-01    published 
9-11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 

National  oil  and  hazardous 
Substances  contingency 
plan — 

National  priorities  list 
update   comments  due 
by  10-11-01,  published 
9-11-01 
Water  supply 
National  pnmary  dnnkmg 
water  regulations^ 
Public  notification  and 
consumer  confidence 
report  rules,  revisions 
comments  due  by  10-9- 
01    published  9-7-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matlers 

Mobile  satellite  service 
providers   flexible  use  of 
assigned  spectrum  over 
land-based  transmitters 
comments  due  by  10  m 
01    published  9-13-01 
New  advanced  mobile  and 
fixed  terrestrial  wireless 
services    frequencies 
below  3  GHz,  comments 
due  by  10-i1-0i 
published  9-13-01 
Radio  services    special 
Pnvate  land  mobile 
services- 
Low  power  operations  in 
450-470  MHz  band 
applications  and 
licensing    comments 
due  by  10-12-01, 
published  9-12-01 

FEDERAL  TRADE 
COMMISSION 

Consumer  information 
safeguard  standards 


comments  due  by  10-9-01: 
published  8-7-01 
;  comments  due  by  10-9-01: 
published  8-7-01 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Trademarks  for  government 
products:  comments  due 
by  10-9-01    published  8-9- 
01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Practice  and  procedure 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Flood  insurance, 
comments  due  by  10- 
12-01,  published  9-12- 
01 
INTERIOR  DEPARTMENT 
Endangered  and  threatened 
species 

Florida  manatee   additional 
protection  areas, 
comments  due  by  10-9- 
01    published  8-10-01 
Hearings,  comments  due 
by  10-9-01:  published 
8-29-01 
JUSTICE  DEPARTMENT 
Immigration 
Immigration  examinations 
fee  ad)ustment:  comments 
due  by  10-9-01    published 
8-8-01 
LIBRARY  OF  CONGRESS 
Copynght  arbitration  royalty 
panel  rules  and  procedures 
Digital  performance  of 
sound  recordings, 
reasonable  rates  and 
terms  determination: 
comments  due  by  10-12- 
01,  published  9-27-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Trademarks  for  govemment 
products,  comments  due 
by  10-9-01,  published  8-9- 
01 

TRANSPORTATION 
DEPARTMENT 

Drawbridge  operations 
Massachusetts:  comments 

due  by  10-11-01: 

published  9-11-01 
Ports  and  waterways  safety: 
Long  Island  Sound  et  al., 

CT  and  NY:  safety  zones; 

comments  due  by  10-9- 

01;  published  8-7-01 
TRANSPORTATION 
DEPARTMENT 
Ainworthiness  directives: 


Boeing,  comments  due  by 
10-9-01:  published  8-23- 
01 

TRANSPORTATION 
DEPARTMENT 

Alnworthiness  directives: 
Goodyear  Tire  &  Rubber 
Co  ,  comments  due  by 
10-12-01:  published  9-4- 
01 

TRANSPORTATION 
DEPARTMENT 

Ainworthiness  directives, 
McDonnell  Douglas 

comments  due  by  10-9- 

01:  published  8-24-01 
Rolls-Royce  pic:  comments 

due  by  10-9-01.  published 

8-9-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives: 
Rolls-Royce  pic  ,  comments 
due  by  10-9-01:  published 
8-10-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace:  comments 
due  by  10-9-01,  published 
8-23-01 

;  comments  due  by  10-9-01: 
published  8-23-01 

VOR  Federal  ainways  and  jet 
routes,  comments  due  by 
10-11-01:  published  9-11-01 
;  comments  due  by  10-11- 
01:  published  9-11-01 

TRANSPORTATION 
DEPARTMENT 

Processor-based  signal  and 
train  control  systems: 
development  and  use 
standards:  comments  due 
by  10-9-01:  published  8-10- 
01 

;  comments  due  by  10-9-01: 
published  8-10-01 

TRANSPORTATION 
DEPARTMENT 

Clean  Fuels  Formula  Grant 
Program:  comments  due  by 
10-12-01.  published  8-28-01 
:  comments  due  by  10-12- 
01:  published  8-28-01 

TRANSPORTATION 
DEPARTMENT 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports:  list;  comments 
due  by  10-9-01:  published 
8-7-01 

TRANSPORTATION 
DEPARTMENT 

Hazardous  materials: 
Hazardous  nvaterials 
transportation — 
Loading,  unloading,  and 
storage:  comments  due 
by  10-12-01:  published 
6-14-01 
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TREASURY  DEPARTMENT 

Dog  and  Cat  Protection  Act; 
implementation;  prohibitions 
and  penalties;  comments 
due  by  10-9-01;  published 
8-10-01 


comments  due  by  10-9-01, 
published  8-10-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions. 

compensation,  dependency. 

etc 

Radiation-nsk  activities, 
presumptive  service 
connection  for  certain 
diseases;  comments  due 
by  10-9-01.  published  8-8- 
01 

Correction;  comments  due 
by  10-9-01.  published 
8-31-01 


LiST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  iDecome  Federal  laws    It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara.gov/fedreg,' 
plawcurr  html 

The  texl  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U  S    Government  Pnnting 
Office.  Washington    DC  20402 
(phone,  202-512-1808)   The 


text  will  also  be  made 
available  on  the  Internet  ^^orn 
GPO  Access  at  http 
www  access  gpo  gov  nara 
naraOOS  htmi   Some    aws  ^.a, 
not  yet  be  avanabie 

S.  1424/P.L.  107-46 

To  amend  the  Immigrat'o^ 
and  Nationality  Act  to  prov.oe 
permanent  auinoritiy  \o'  the 
admission  o*    S    v^sa 
nonimmigrants    lOct    '    ?00* 
115  Stat    2581 
Last  List  ()<lob«!r  2.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  iS  a  free  elect 'O'-";    ■^i 
notification  ser\'ice  o'  -letviv 


piacted  pur 
subscribe  qi: 
hvo-a  gsa  a? 
PuDiai\s  '  '"*'T 


lAS   To 

'tp:// 

\'es/ 

seoG  E^maii 


tc  listserv® listserv.gsa.gov 
At'   !he  I oi lowing  text 

"'lessaoe 

SUBSCRIBE  PUBLAWS-L 


Note.  Iriis  service  is  stnctty 
'or  Email  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  an  not  respond  to 
specific  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  jjood  thing  coming.  To  keep  our  subscription 
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US  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  ttie  Federal  Register 
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Cumulative  Federal  Register  Index  are 
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The  United  States  Government  Manual 
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As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  mtormation  on  the  jctivities. 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches    It  also 
includes  information  on  quasi-official  agencies  and  inter 
national  organizations  in  which  the  I'nited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  sectu.m.  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  ^pecl^lcs 
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agency/subject  indexes 
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the  agencies  and  functions  of  the  Kederal  Government  abolish- 
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Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  tho  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  mofrthly  In  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
S31  per  year. 

Federal  Register  Index  ' 

The  index,  covefing  tt>e  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  cire  earned 
primariiy  under  the  names  of  ttie  issuing 
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^»      NO 

May wc make yourname/address avatoMe to odier maiers?      j |   | | 


Please  Choose  Method  of  Payment: 

I ;   Check  Pavjhic  w  tnt  Sufx^rinii-Kic-  ;  .if  Documents 
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The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  it 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presioentiai  materials 
released  by  the  White  House 
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The  Weekly  Compilation  carnes  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President. 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 

Fridav.  pxc:ept  fjffi(  lai  hoiidavs.  by  the  Office  of  the  Federal 
Register   Nrftinndi  Art  hives  and  Records  Administration. 
VVashingt.)!!    DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch,  15)  and  thf  regulations  nf  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  C^h   I),  The  Superintendent  of 
Documents,  I'S.  Government  Prmtmg  Office.  Washington,  DC 
20402  IS  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 

available  'o  the  puhlii  regulations  and  legal  notices  issued  by 
Federal  agenries    I'hese  im  lude  Presidential  proclamations  and 
Executive  Orders    Federal  agency  documents  naving  general 
applu  abilit\  and  legal  effect,  documents  required  to  be  published 
bv  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest 

Documents  are  on  file  tor  publii  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agencv  requests  earlier  filing.  For  a  list  of  documents 
(  urrentlv  on  file  for  public  inspection,  see  http://www.nara.gov/ 

fedreg 

The  seal  of  the  National  Archives  and  Re<:ord.s  .Administration 

authenticates  the  Federal  Register  as  the  official  serial  publication 

established  under  the  Fecieraf  Register  Act,  L'nder  44  U.S.C.  1507, 
the  contents  rif  th*-  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  CiPO  .Access,  a  service  of  the  I'.S.  Government  Printing  Office. 

The  online  edition  nf  the  Federal  Register  is  issued  under  the 
authoritv  of  the  .Xdministrative  (^immittee  of  the  Federal  Register 
as  the  offi(  ial  legal  equivalent  -if  tlie  paper  and  microfiche  editions 
(44  r  S.C:   41U1  and  1  CFR  5  101    It  is  updated  bv  6  a.m.  each 
dav  the  Federal  Register  is  nuhlisheti  and  it  includes  both  text 
and  graphs  s  from  V'oluni''  59.  .Number  1  (Januarv  2.  m<)4l  forward, 

GPO  An  ess  users  (  an  i  hiiose  to  retrieve  online  Federal  Register 

documents  as  TE.KT  (ASCI!  l»'\!    or,(;ihi.  ■-  omitted).  PDF  (Adobe 
Portable  Doc  ument  Format,  irn  ludiiiy  lui:  text  and  all  graphics). 
or  Sl'MM.AR"*'  (abbreviated  text)  files,  Lsers  should  carefully  check 
retrieved  material  to  ensure  that  doc  iiments  were  properly 

downloaded 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  (J  S.C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE162;  Special  Conditions  No. 
23-110-SC) 

Special  Conditions:  Ayres  Corporation 
Model  LM  200,  "Loadmaster" 
Propulsion 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Ayres  Corporation  Model 
LM  200  airplane.  This  airplane  will 
have  a  novel  or  unusual  design 
feature(s)  associated  with  a  14  CFR  Part 
23  commuter  category  airplane  which 
incorporates  a  propulsion  system  that 
consists  of  a  twin  engine  powerplant 
that  drives  a  single  propeller  through  a 
combining  gearbox.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  Hancock,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-112,  901  Locust.  Room  301, 
Kansas  City,  Missouri  64106;  816-329- 
4143,  fax  816-329-^090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  16,  1996,  Ayres  Corporation 
applied  for  a  type  certificate  for  their 
new  Model  LM  200  and  reapplied  in 
May  1997  adding  passenger  and  combi 
configurations.  The  Model  LM  200 
airplane  will  have  a  19,000  pound 


maximum  takeoff  weight  with  h  ()avlnari 
capacity  of  about  7,500  pounds.  The 
propulsion  system  will  consist  of  a 
Light  Helicopter  Turbine  Engine 
Company  (LHTEC)  CTP800-4T 
powerplant  driving  a  single  Hamilton 
Standard  Model  568F-11,  12  9- foot 
diameter,  propeller.  The  powerplant 
consists  of  two  LHTEC  CTS800 
derivative  turboprop  engines  plus  a 
combining  gearbox.  The  powerplant 
will  be  certified  to  14  CFR  part  33  and 
identified  as  a  twin  power  section 
turboprop  assembly.  The  two  turhoproj) 
engines  will  be  certified  as  part  of  the 
twin  power  section  turboprop  assembly 
(powerplant)  and  will  not  have  separate 
individual  type  certificates.  The 
airplane  will  be  of  conventional,  semi- 
monocoque,  aluminum  construction 
with  a  high  cantilever  wing,  fixed  gear. 
mechanical  and  electro-mechanical 
controls  and  will  be  unpressurized 
Certification  will  include  flight  into 
known  icing  and  single  pilot.  IFR 
operations.  Three  interior  configurations 
have  been  proposed;  a  cargo 
configuration  (bulk  or  containerized 
cargo),  a  nine-passenger  configuration, 
and  "combi"  (combination  of  up  to  nine 
passengers  and  cargo). 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  17, 
Ayres  Corporation  must  show  that  the 
Model  LM  200  meets  the  applicable 
provisions  of  part  23  as  amended  by 
Amendments  23-1  through  Amendment 
53,  effective  April  30,  1998, 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulatif)ns 
(i.e,,  part  23)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Model  LM  200  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16, 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  LM  200  must 
comply  with  the  part  23  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  part  23  noise 
certification  requirements  of  14  CFR 
part  36,  Also,  the  FAA  must  issue  a 
finding  of  regulatorv  adequacy  pursuant 
to  §611  of  Public  Law  92-574,  the 
"Noise  Control  Act  of  1972.  ' 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 


Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
inc  hide  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 

Novel  or  Inusuai  Design  Features 

The  following  detinitions  will  applv 
td  ihe  Ayres  Model  LM  200  airplane 
design- 

PoKVf'rplant — Thi'  Light  Helicopter 
Turbine  Engine  (.oniparu  (LHTEC) 
Model  CTPBOO— 47  powerplant.  consists 
of  two  CT.SHOO  derivative  turboprop 
engines,  a  CiKN  VVestland  combining 
gearbox  ((XiB),  and  the  engine  assembly 
support  structure.  The  powerplant  is 
capable  of  providing  2.700  shp 
c:ombined  output  power  at  takeoff  and 
1 .350  shp  with  one  engine  mofHTdtiv  <- 
The  (nT80(>-4T  powerplant  will  ohtain 
a  part  33  type  certificate  identihing  th*^ 
powerplant  as  a  "twin  iiowcr  ^ei  tmn 
turboprop  assembh 

Engine— An  LHTEC  CTSHOO 
derivative,  nonregeneratnn  front  drive. 
free  turbine  power  section  whu  h 
includes  compressor,  r  ombustor 
turbine  and  ae:(:essories  griui)!   F,,i(  h 
engine  of  the  CFPHOO— 4T  is  sf'par.iti  ;v 
controlled  bv  a  fullv  redundant  fuil 
authority  digital  electnuiK  (  nntrnl 
IFADEC)   The  two  engiiii".  wiil  mii'.  he 
certified  as  part  of  the  CTFhdo— 4 1 
powerplant.  The  ("TPSOO-^T  type 
certificate  data  sheet  will  include 
ratings  and  Imiitalions  for  each  engine 
in  addition  to  that  of  thi'  pow-erplant 

Engine  Assembh  Support  Strvcturf — 
The  supporting  stnn  turi  tint  connects 
the  two  engines  tn  th>  (  (,H    Tlii'- 
structure  will  be  t\  |i<'  ,  criitif  .iii'd  as  part 
of  the  CTP8()()-4T  pnuerpiaiit  undiT 
part  33 

Propulsion  System  Unit  IPSU) — The 
Model  LM  200  airplane  PSU  consists  of 
the  powerplant  plus  the  airframe 
mounted  non-integrated  lubrication 
system  c:omponents.  whu  h  include  the 
C"CB  oil  tank  and  CXiB/engine  oil  cooler, 
as  well  as  a  single  Hamilton  Sundstrand 
Model  568F-1 1  propeller  system 

Combining  Gearbox  l(l(>Bi — ,'\11 
components  necessar\'  to  transmit 
power  from  the  two  engines  to  the 
propeller  This  includes  (:ou[)lings. 
supporting  bearings  for  shaft ■^  brake 
assemblies,  clutches,  gearboxes. 
transmissions,  anv  atta(  lu'd  ai  cessor\' 
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pads  or  drives,  and  any  cooling  fans  that 
are  attached  to,  or  mounted  on.  the  CGB 
The  CGB  will  be  tvpe  certificated  as  part 
of  the  CTP80O-4f  powerplant  under 
part  33. 

.\/uy^-£ng;np— For  the  Model  LM  200 
and  its  powerplant  configuration, 
"multi-engine"  refers  to  the  twin  engine 
capability  and  ratings  of  the  CTP800-4T 
powerplant  in  regard  to  type 
certification  in  the  commuter  category 
and  flight  operation. 

One  Engine  Inoperative  lOEII — For 
the  LM  200  airplane,  "one  engine 
inoperative"  refers  to  a  condition  in 
which  one  engine  of  the  CTP800-4T 
powerplant  is  not  operational  and  the 
operation  of  the  propeller  is  unchanged. 

Part  23  does  not  contain  adequate  or 
appropriate  requirements  for  the  .\yres 
Model  LM  200  powerplant  installation 
of  twin  engines  driving  a  single 
propeller  through  a  combining  gearbox. 
Issues  include  preventing  unbalance 
damage  to  either  the  engines  or  the 
powerplant  mounting  system,  or  both, 
resulting  from  any  engine  or  propeller 
single  failure  or  probable  combination 
of  failures  and  the  capability  to  continue 
safe  flight  to  a  landing.  The  propeller 
and  other  non-redundant  components 
must  be  of  sufficient  durability  to 
minimize  any  possibility  of  a  failure 
that  could  have  catastrophic 
implications  to  either  the  airplane  or  its 
propulsion  system,  or  both. 

Elements  of  these  proposed  special 
conditions  have  been  developed  to 
supplement  part  23  standards  that  art' 
considered  inadequate  to  address  the 
Model  LM  200  airplane  design,  namely 
§§  23.53,  23.67,  23.69,  23.75,  23,77. 
23.903.  23.1191,  23.1305,  23.1583. 
23.1585  and  23.1587 

Special  ccmditinns  addressing  the 
engine  isolation  requirements  of 
<?  23.903  were  not  included  as  the 
current  rule  is  considered  adequate 
However,  since  the  design  (jf  the  multi- 
engine,  single  propeller  Model  L.M  200 
airplane  will  be  significantly  affected  by 
this  rule,  the  following  comments  are 
provided.  .Section  23  903((:)  states.  "The 
powerplants  must  be  arranged  and 
isolated  from  each  other  to  allow 
operation,  in  at  least  one  configuration, 
so  that  the  failure  or  malfunction  of  anv 
engine,  or  the  failure  or  malhinction 
(including  destruction  by  fire  in  the 
engine  compartment)  of  any  system  that 
can  affect  an  engine  (other  than  a  fuel 
tank,  if  only  one  fuel  tank  is  installed], 
will  not:  (1)  prevent  the  continued  safe 
operation  of  the  remaining  engines;  or 
(2)  require  immediate  action  by  any 
crew  member  for  continued  safe 
operation  of  the  remaining  engines." 
This  is  a  fail-safe  requirement  in  that  it 
takes  advantage  of  the  redundancy 


provided  bv  having  multiple  engines 
that  are  physical Iv  separated  from  each 
other,  which  is  intended  to  ensure  that 
no  single  failure  affecting  one  engine 
will  result  in  the  loss  of  the  airplane 
(also  reference  §23  903(b)(1)).  In 
conventional  twin  turboprop  airplanes, 
this  isolation  is,  in  part,  provided  by  the 
inherent  separation  of  having  each 
engine  mounted  on  opposite  sides  of  the 
airplane  driving  its  own  propeller. 
Installation  of  the  engines  on  either  side 
of  the  airplane  automatically  provides  a 
degree  of  separation  of  critical  systems, 
such  as  the  electrical  and  fuel  systems, 
and  minimizes  the  effect  of  high 
vihrati<m.  rotor  burst  failures,  and 
engine  case  burn-through  from  the 
opposite  engine.  This  separation  aids  in 
preventing  anv  single  failure  from 
jeopardizing  continued  safe  operation  of 
the  airplane.  In  <  iintrast,  the  nearness  of 
the  engines  to  each  other  driving  a 
combining  gearbox  with  a  single 
propeller  in  the  Model  LM  200  airplane 
arrangement  is  inherently  less  isolated 
from  certain  tvpes  of  failure  modes.  As 
a  result,  manv  failure  modes  that  do  not 
pose  a  significant  hazard  on 
conventional  multi-engine  airplanes 
could  threaten  continued  safe  operation 
of  the  Model  LM  200  airplane  unless 
specific  additional  precautions  are  taken 
to  prevent  hazardous  secondary  effects. 

The  F,-\A  has  reviewed  the  part  23 
standards  and  identified  that 
§§23, 53(c),  23,67(c).  23.69,  23.75,  and 
23.77  are  inadequate  to  address  the 
effects  of  propeller  control  svstem 
failure  modes  in  a  manner  consistent 
with  how^  these  sections  address  specific 
engine  failure  conditions.  Sections 
23  1191(a)  and  23.n91(b)  do  not 
adnquatelv  define  the  locations  of 
firewalls  needed  to  isolate  the  engines 
and  CGB  of  the  PSU.  Additionally,  the 
FAA  has  identified  that  §  23.1305(c)  is 
inadequate  because  it  does  not 
rerognize  the  uniqueness  of  the  Model 
LM  200  PSU.  Furthermore,  the  FAA  has 
identified  that  §§  23.1583(b),  23.1585(c). 
and  23  1.5H7(a)  do  not  recognize  a 
propt'ller  svsteni  installation 
independent  from  either  engine. 
Elements  of  these  special  conditions 
have  been  developed  to  ensure  that 
these  unique  aspects  of  the  Model  LM 
200  airplane  are  addressed  in  a  manner 
equivalent  to  that  established  by  part  23 
standards  The  FAA's  analysis  and 
derivation  of  each  of  the  special 
condition  recjuirimients  is  discussed  in 
the  "Description  of  Requirements" 
section  below 

Description  of  Requirements 

The  Model  LM  200  will  incorporate 
the  following  novel  or  unusual  design 
features: 


(a)  PSU  Reliability 

In  order  to  define  special  conditions 
with  the  goal  of  establishing  a  safety 
level  acceptable  for  certification  as  a 
limited  commuter  c.ategor\'  airplane,  the 
unique  configuration  of  the  Model  LM 
200  single  propeller,  twin  engine  design 
must  be  addressed.  The  Model  LM  200 
PSU  design  has  eliminated  as  many 
single  point  failures  as  feasible  for  this 
tvpe  of  configuration;  however, 
certification  criteria  for  the  remaining 
single  point  failures  unique  to  this 
configuration  must  be  considered.  A 
System  Safety  Analysis  of  the  PSU  is 
proposed  that  will  identify  and  classify 
all  possible  failures  that  could  be 
hazardous  or  catastrophic  to  the  Model 
LM  200,  The  System  Safety  Analysis 
will  consider  such  factors  as  non- 
redundancy,  quality  of  manufacture  and 
maintenance  for  continued 
airworthiness,  as  well  as  anticipated 
human  errors,  and  it  will  highlight 
critical  procedures  that  should  be 
considered  as  required  inspection  items. 
Parts  identified  in  the  PSU  System 
Safety  Analysis  whose  failure  results  in 
a  hazardous  or  catastrophic  event  will 
require  control  via  a  Critical  Parts  Plan, 
Furthermore,  critical  failure  modes  that 
could  result  in  hazardous  or 
catastrophic  events  should  be  addressed 
with  appropriate  design  features  to 
mitigate  the  potential  results  of  such 
events. 

The  critical  parts  plan  should  be 
modeled  after  plans  required  by  14  CFR 
part  29.  §  29.602,  and  related  advisory 
material  in  Advison,-  Circular  29-2C  for 
critical  rotorcraft  components.  In 
addition,  best  industry'  practices  shall  be 
utilized  in  the  definition  and 
implementation  of  these  critical  parts. 
This  plan  will  draw  the  attention  of  the 
personnel  involved  in  the  design, 
manufacture,  maintenance,  and 
overhaul  of  a  critical  part  to  the  special 
nature  of  the  part.  The  plan  should 
define  the  details  of  relevant  special 
instructions  to  be  included  in  the 
Instructions  for  Continued 
Airworthiness.  The  Instructions  for 
Continued  Airworthiness,  required  by 
§  23.1529.  should  contain  appropriate 
life  limits,  mandatory  overhaul 
intervals,  enhanced  inspection  limits, 
periodic  ultrasonic  (or  equivalent) 
inspections,  enhanced  annual 
inspections,  and  conservative  damage 
limits  for  return  to  service  and  repair  for 
the  critical  parts  identified  in 
accordance  with  these  proposed  special 
conditions. 

A  means  of  annunciating  hazardous 
and  catastrophic  failures  to  the  cockpit 
should  be  provided  if  they  are  not 
immediately  identifiable  to  the  flight 
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crew.  Appropriate  inspection  intervals 
must  be  proposed  to  address  any 
possible  latent  failures,  which  may  go 
undetected. 

For  those  failure  modes  unique  to  the 
non-conventional  Model  LM  200  design 
that  have  a  fail-safe  designed  backup, 
either  an  acceptable  test  or  analysis,  or 
both,  must  address  worst  case 
conditions  to  substantiate  the  design. 
Methods  to  periodically  check  the 
backup  system  shall  also  be  provided,  as 
appropriate.  In  addition,  a  means  of 
annunciating  failure  of  the  primary  to 
the  cockpit  should  be  provided  if  it  is 
not  immediately  identifiable  to  the 
flight  crew.  Appropriate  inspection 
inter\'als  must  be  proposed  to  address 
any  possible  latent  failures,  which  may 
go  undetected. 

Ibl  Powerplant  Requirements 

Although  rare,  high-energy  rotnr 
unbalances  due  to  high  energy  rotating 
machinery  failures,  such  as  a  rim 
separation,  can  occur  in-flight.  They  are 
typically  followed  quickly  by  either  an 
in-flight  shutdown  or  a  pilot- 
commanded  engine  shutdown.  The 
proposed  special  conditions  address 
this  short  duration  following  a  rotor 
failure  by  requiring  that  any  high-energy 
vibration  not  affect  the  airworthiness  of 
the  operating  engine.  These  vibrations 
could  otherwise  affect  the  operating 
engine  in  areas  such  as  rotation  (rubs). 
compressor  surge  or  stall,  damage  to 
engine  controls,  accessories, 
mechanical,  lubrication,  fuel  systems, 
and  possible  engine  misalignment  with 
respect  to  the  gearbox.  The  magnitudes, 
frequency,  and  duration  of  such  a 
vibration  should  be  included  in  the 
powerplant  installation  manual.  In 
addition,  the  vibration  should  not  affect 
the  structural  integrity  of  the  mounting 
system  of  either  engine  or  the 
combining  gearbox. 

The  CGB  includes  all  parts  necessari' 
to  transmit  power  from  the  engines  to 
the  propeller  shaft.  This  includes 
couplings,  supporting  bearings  for 
shafts,  brake  assemblies,  clutches, 
gearboxes,  transmissions,  any  attached 
accessor}'  pads  or  drives,  and  any 
cooling  fans  that  are  attached  to,  or 
mounted  on,  the  gearbox.  The  CGB  for 
this  multi-engine  installation  must  be 
designed  with  a  "continue  to  run" 
philosophy.  This  means  that  if  must  be 
able  to  power  the  propeller  after  failure 
of  one  engine  or  failure  in  one  side  of 
the  CGB  drive  system,  including  any 
gear,  bearing,  or  element  expected  to 
fail.  Common  failures,  such  as  oil 
pressure  loss  or  gear  tooth  failure,  in  the 
CGB  must  not  compromise  power 
output  from  the  propulsion  system. 


Current  engine  certification 
regulations  do  not  adequatelv  address 
the  requirements  of  a  single  combining 
gearbox;  therefore,  in  addition  to  the 
engine  requirements  of  §  23.90i  the 
CGB  will  be  required  to  complete  a  200 
hour  endurance  test  that  is  patterned 
after  the  rotor  drive  system 
requirements  of  §  29  923  The 
endurance  test  is  intended  tu  exercise 
integration  of  the  engines,  combining 
gearbox,  and  loading  characteristics  of 
the  intended  propeller  Additional 
testing  patterned  after  ^  29.927  will 
address  the  torque  and  speed  limits  Tht 
CGB  design  should  contain  features  that 
include  automatic  disengagement  of  anv 
failed  engine  (reference  §  29  91 7(c)i3jJ. 
independent  lubrication  systems 
(reference  §  29.1027).  indicators  to  alert 
the  pilot  of  lubrication  svstem  failure. 
and  the  capability  to  continue  safe  fliijht 
to  a  landing  for  a  minimum  of  one-hour 
following  pilot  notification  of  C.CiB 
primary-  lubrication  s\stem  failure 

The  requirement  for  continued  safe 
flight  to  a  landing  for  a  minimum  of 
on(^-hour  following  pilot  notification  of 
CGB  primary  lubrication  system  failure 
stems  from  similarities  between  the 
Model  LM  200  propulsion  system  and 
that  of  a  typical  multi-engine  rotorcraft 
Transport  category  A  rotorcraft  must  be 
capable  of  sustaining  flight  for  30- 
minutes  after  the  crew  is  notified  of  a 
drive  system  lubrication  system  failure 
or  loss  of  lubricant.  <;;  29.927(c).  A 
rotorcraft  ma\  autorotate  to  a  small 
landing  area  and.  therefore,  mav  find  a 
safe  landing  area  much  sooner  than  a 
19,000  pound  airplane  For  thi>;  re,^son, 
the  F,\A  is  similarly  proptisiiig  thai  the 
Model  LM  200  demonstrate  its  ability  to 
sustain  flight  for  one-hour,  in 
accordance  with  AFM  instructions  for 
an  emergency  landing,  after  crew 
notification  of  a  CGB  primary 
lubrication  system  failure. 

The  critical  parts  of  the  CGB  must 
also  undergo  a  fatigue  evaluation 
patterned  after  the  structural 
requirements  of  §  29.571  for  transport 
rotorcraft. 

The  Initial  Maintenance  interyal  will 
be  established  during  the  powerplant 
certification  testing,  per  §  33  90 

A  rotor  disc  fragment  should  not  be 
allowed  to  compromise  the  structural 
integrity  of  the  powerplant  or  engine 
mounts.  Loss  of  the  structural  integritv 
of  the  powerplant  mount  would  be 
considered  catastrophic  for  the  Model 
LM  200  design.  The  powerplant  and 
engine  mount  principal  structural 
elements  should  be  fail-safe  if  thev 
could  be  severed  during  an  unccmtained 
engine  failure.  All  other  principal 
structural  elements  of  the  powerplant 


anti  engine  mounting  system  should  be 
either  fail-safe  or  damage  tolerant. 

(c)  Propeller  Installation 

With  a  multi-engine,  single  propeller 
installation,  the  non-redundancy  of  the 
propeller  system  components  from  the 
propeller  shaft  forward  becomes  quite 
significant.  In  the  case  of  the  Model  LM 
200,  Ayres  Corporation  must  design 
against  the  possibility  of  a  propeller- 
related  failure  that  could  result  in 
catastrophic  loss  of  the  airplane  To 
accomplish  this  task.  A\Tes  Corporation 
must  substantiate  the  structural  integrity 
of  their  design  and  must  establish  a 
critical  parts  program  and  a  continued 
dirworthiness  maintenance  and 
inspection  program  that  ensures  that  the 
propeller  is  maintained  in  an  acceptable 
manner 

The  Model  LM  200  airplane's  single 
propeller  system  must  be  installed  and 
maintained  in  such  a  manner  as  to 
substantially  reduce  or  eliminate  the 
(x;currence  of  failures  that  would 
preclude  continued  safe  flight  and 
landing.  To  ensure  the  propeller 
installation,  production,  and 
maintenance  programs  are  sufficient  to 
ac^hieve  a  high  level  of  reliability,  these 
proposed  special  conditions  include  a 
2,500  cycle  validation  test  based  on 
enhanced  requirements  of  §  35.41(c). 
The  2,500  cycles  correspond  to  the 
FAA's  estimated  annual  usage  for  a 
turboprop  airplane  in  commercial 
service.  An  airplane  cycle  includes  idle, 
takeoff,  climb,  cruise,  and  descent.  The 
test  must  utilize  production  parts 
installed  on  the  powerplant  and  should 
;ii   !u  i>  .1  w  ide  range  of  ambient  and 
vMiul  londitions.  several  full  stops,  and 
validation  of  scheduled  and 
unscheduled  maintenance  practices. 
The  purpose  of  this  test  is  to  evaluate 
the  system  for  service  wear  conditions 
and  start/stop  cycles.  It  is  not  intended 
to  test  the  propeller  vibrator\  loads 
This  evaluation  may  be  accomplished 
on  the  airplane  in  a  combination  of 
ground  and  flight  cycles  or  on  a  ground 
test  facility.  If  the  testing  is 
accomplished  on  a  ground  test  facility, 
the  test  configuration  must  include  the 
P.sr  and  all  sufficient  airframe 
interfacing  system  hardware  to  simulate 
the  actual  airplane  installation  and 
operation. 

On  a  conventional  multi-engine 
airplane,  the  flight  crew  will  secure  an 
engine  anci  feather  the  propeller  to 
minimize  effects  of  propeller  imbalance. 
Propeller  imbalance  could  be  caused  by 
blade  fdiiiiKv   ir  by  propeller  system 
failures  siK  h  as  loss  of  a  de-icing  boot. 
malfuiu  tion  of  a  de-icing  boot  in  icing 
ccmditions,  an  oil  leak  into  a  blade  butt. 
asvmmetnr  bl.idr  pitch,  or  a  failure  in 
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a  counterweight  attachment.  The  Model 
LM  200  airplane  design  doe.s  not 
provide  any  means  to  reduce  the 
vibration  produced  by  an  unbalanced 
propeller.  Therefore,  these  proposed 
special  conditions  require  that  the 
engines,  CGB,  powerplant  and  engine 
mounting  system,  primary  airframe 
structure,  and  critical  systems  be 
designed  to  function  safely  in  the  high 
vibration  environment  generated  by 
these  less  severe  propeller  failures 
Ayres  Corporation  must  specifv'  the 
maximum  allowable  propeller 
unbalance.  This  is  the  maximum 
unbalance  that  will  not  cause  damage  to 
the  engines,  powerplant  and  engine 
mounting  system.  CGB.  primary 
airframe  structure,  or  to  any  other 
critical  equipment  that  would 
jeopardize  the  continued  safe  flight  and 
landing  of  the  airplane  The  vibration 
level  caused  by  this  unbalance  must  not 
jeopardize  the  flight  crew's  ability  to 
continue  to  operate  the  airplane  in  a 
safe  manner.  Any  part  (or  parts)  whose 
failure  (or  probable  combination  of 
failures)  would  result  in  a  propeller 
unbalance  greater  than  the  defined 
maximum  would  also  be  classified  as  a 
critical  part. 

It  should  be  shown  by  a  combination 
of  tests  and  analyses  that  the  airplane  is 
capable  of  continued  safe  flight  and 
landing  with  the  maximum  propeller 
unbalance,  which  includes  collateral 
damage  caused  by  the  unbalance  event. 

During  continued  operation  for  one 
hour  with  the  declared  maximum 
unbalance,  the  evaluation  should  show 
that  the  induced  vibrations  will  not 
cause  damage  either  to  the  primary 
structure  of  the  airplane  or  to  critical 
equipment  that  would  jeopardize 
continued  safe  flight  and  landing.  The 
degree  of  flight  deck  vibration  should 
not  prevent  the  flight  crew  from 
operating  the  airplane  in  a  safe  manner. 
This  includes  the  ability  to  read  and 
accomplish  checklist  procedures.  This 
evaluation  should  consider  the  effects 
on  continued  safe  flight  and  landing 
from  the  possible  damage  to  primary 
structure,  which  includes  but  is  not 
limited  to  engine  mounts,  inlets, 
nacelles,  wing,  and  flight  control 
surfaces.  Consideration  should  also  be 
given  to  the  effects  of  vibratory  loads  on 
critical  equipment  (including 
connectors)  mounted  on  the  engine  of 
airframe. 

In  the  unique  design  of  the  Model  LM 
200  CGB.  the  FAA  understands  that 
reverse  rotation  of  the  propeller  on  the 
ground  would  engage  the  sprag  clutc:h 
In  turn,  this  would  drive  both  engines 
without  lubrication  of  the  engine 
bearings  or  gearbox  and  cause  possible 
damage  to  those  elements,  therefore,  a 


means  must  be  provided  to  prevent  any 
adverse  effects  resulting  from  propeller 
"wind-milling"  on  the  ground. 

The  Hamilton  .Sundstrand  Model 
58fiF-l  1  propeller  meets  special 
conditions  imposed  during  the  propeller 
tvpe  certification  program  (Docket  Nos. 
94-ANE-60  and  94-ANE-61).  The 
propeller  special  conditions  addressed 
electronic  propeller  and  pitch  control 
systems,  a  four-pound  bird  strike, 
lightning  strike  and  fatigue.  If  the 
propeller  had  not  been  required  to  meet 
those  conditions  during  its  type 
certification  program,  the  FAA  would 
have  required  similar  measures  in  these 
Model  LM  200  special  conditions  since 
the  propeller  is  an  especially  critical 
ccjmponent  on  this  airplane.  To  meet  the 
airplane  requirements  for  the  Model  LM 
200.  the  Instructions  for  Continued 
Airworthiness  may  need  to  be  modified. 

Idl  Propeller  Control  System 

For  this  propeller  control  system,  no 
probable  multiple  failures  were 
identified  that  create  a  hazardous 
condition:  therefore,  these  special 
conditions  were  written  to  consider 
single  point  failures  in  the  primary' 
propeller  control  system  only. 

These  proposed  special  conditions 
require  the  propeller  ccmtrol  system  to 
be  independent  of  the  engines  such  that 
a  failure  of  anv  engine  or  the  engine's 
control  system  will  not  result  in  failure 
or  inability  to  control  the  propeller. 

.^vres  (Corporation  plans  to  address 
these  special  conditions  by  providing  a 
mechanical  high  pitch  stop,  which 
would  be  set  to  a  "get  home  "  pitch 
position,  thereby  preventing  the 
propeller  blades  from  rotating  to  a 
feather  pitch  position  when  oil  pressure 
is  lost  in  the  propeller  control  system. 
This  would  allow  the  propeller  to 
continue  to  produce  a  sufficient  level  of 
thrust  as  a  fixed  pitch  propeller. 

In  the  event  the  propeller  undergoes 
an  uncommanded  pitch  change,  these 
proposed  special  conditions  require  that 
the  Model  LM  200  airplane  not  be 
placed  in  an  unsafe  condition.  They  also 
require  that  an  indication  of  the  failure 
be  provided  to  the  flight  crew. 

(ej  PSU  Instrumentation 

On  a  conventional  multi-engine 
airplane,  the  pilot  has  positive 
irniication  of  an  inoperative  engine 
( reated  by  the  asymmetric  thrust 
condition  The  airplane  will  not  yaw 
when  an  engine  or  a  portion  of  the  CGB 
fails  because  of  the  centerline  thrust  of 
the  Model  LM  200  airplane  propulsion 
system  installation.  The  flight  crew  will 
have  to  relv  on  other  means  to 
determine  which  engine  or  CGB  element 
has  failed  in  order  to  secure  the  correct 


engine.  Therefore,  these  proposed 
special  conditions  require  that  a  clear 
indication  of  an  inoperative  engine  or  a 
failed  portion  of  the  CGB  must  be 
provided.  This  is  necessary  to  preclude 
confusion  by  the  flight  crew  in  reacting 
to  the  failure  and  when  taking 
appropriate  action  to  secure  the  airplane 
in  a  safe  condition  for  continued  flight. 

Section  23.1305  requires  instruments 
for  the  fuel  system,  engine  oil  system, 
fire  protection  system,  and  propeller 
control  system.  This  rule  is  intended  for 
powerplants  consisting  of  a  single 
engine,  gearbox,  and  propeller.  To 
protect  the  portions  of  the  PSU  that  are 
independent  of  the  engines,  additional 
instrumentation,  including  gearbox  oil 
pressure,  oil  quantity,  oil  temperature, 
propeller  speed,  propeller  blade  angle, 
engine  torque,  and  chip  detection,  are 
required. 

If)  Fire  Protection,  Extinguishing,  and 
Ventilation  Systems 

On  a  conventional  twin  engine 
airplane,  the  engines  are  sufficiently 
separated  to  essentially  eliminate  the 
possibility  of  a  fire  spreading  from  one 
engine  to  another.  In  the  Model  LM  200. 
the  engines  are  in  close  proximity, 
separated  only  by  a  ballistic  shield  and 
firewall.  The  fire  protection  system  of 
the  Model  LM  200  airplane  must 
include  features  to  isolate  each  fire  zone 
from  any  other  zone  and  the  airplane  in 
order  to  maintain  isolation  of  the 
engines  and  CGB  during  a  fire. 
Therefore,  these  proposed  special 
conditions  mandate  that  the  firewall 
required  per  §23.1191  be  extended  to 
provide  firewall  isolation  between 
either  engine  and  the  CGB.  Furthermore, 
if  the  potential  for  fu-e  exists  in  the  CGB 
compartment,  these  special  conditions 
require  that  enough  fire-extinguishing 
agents  be  available  to  supply  the  CGB 
compartment  and  one  engine 
compartment  with  the  CGB  on  a 
dedicated  system.  These  proposed 
special  conditions  require  that  heat 
radiating  from  a  fire  originating  in  any 
fire  zone  must  not  affect  components  in 
adjacent  compartments  in  such  a  way  as 
to  endanger  the  airplane.  If  the  potential 
for  fire  does  not  exist  within  the  CGB 
compartment,  this  must  be  substantiated 
by  analysis. 

Each  fire  zone  should  be  ventilated  to 
prevent  the  accumulation  of  flammable 
vapors.  In  addition,  it  must  be  designed 
such  that  it  will  not  allow  entry  of 
flammable  fluids,  vapors,  or  flames  from 
other  fire  zones.  It  should  also  be 
designed  such  that  it  does  not  create  an 
additional  fire  hazard  from  the 
discharge  vapors. 
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(gj  Airplane  Performance 

Propeller  control  system  failures  may 
not  be  catastrophic  in  a  conventioncil 
commuter  category  airplane;  however, 
these  types  of  failures  should  be 
demonstrated  as  not  being  catastrophic 
for  the  Model  LM  200.  To  ensure  a 
comparable  level  of  safety  to 
conventional  commuter  category 
airplanes  in  the  event  of  a  propeller 
control  system  failure,  these  proposed 
special  conditions  require  that  the 
Model  LM  200  propulsion  system  be 
designed  such  that  the  airplane  meets 
the  one-engine-inoperative  performance 
requirements  of  §§  23.53,  23.67,  23.69, 
and  23.75  with  the  propeller  control 
system  failed  placing  the  propeller  in 
the  most  critical  thrust  producing 
condition  with  both  engines  operating 
normally. 

fhj  Airplane  Flight  Manual 

In  accordance  with  the  exemption  to 
§  23.3(d),  the  limitations  section  of  the 
Airplane  Flight  Manual  will  limit  the 
airplane  to  a  maximum  of  nine 
passengers. 

Sections  23.1583,  23.1585  and 
23.1587  require  pertinent  information  to 
be  included  in  the  Airplane  Flight 
Manual.  These  rules  are  not  adequate  to 
address  critical  propeller  failures  or 
propeller  control  system  failures  on  the 
Model  LM  200  airplane.  As  a  result, 
these  proposed  special  conditions 
require  that  the  critical  procedures  and 
information  required  by  §§  23.1583(b), 
23.1583(c),  23.1585(a),  23.1585(c)  and 
23.1587(d)  include  consideration  of 
these  critical  propeller  failures  or 
propeller  control  system  failures  in 
order  to  ensure  a  high  level  of  safety  for 
this  airplane. 

(ij  Suction  Defueling 

The  Model  LM  200  design  includes  a 
suction  defuel  capability  not  envisaged 
when  part  23  was  developed.  It  is 
understood  that  suction  defuel  is  a 
common  feature  in  part  25  airplanes. 
The  Model  LM  200  airplane  will  have 
pressure  fuel  and  defuel  capability. 
Pressing  defueling  essentially  entails 
reversing  the  pumps  on  the  hieling 
vehicle  and  "evacuating"  fuel  under 
vacuum  from  the  airplane  through  the 
servicing  port.  Section  23.979  addresses 
pressure  fueling  but  not  suction 
defueling.  In  addition  to  meeting  the 
general  requirements  for  part  23  fuel 
systems,  any  suction  defueling 
components  must  also  function  as 
intended. 

(j)  FADEC  Installation 

Each  of  the  engines  will  be  controlled 
by  a  fully  redundant  full  authority 
digital  electronic  control  (FADEC).  Each 


engine  will  utilize  two  single  channel 
FADEC's,  which  yields  a  total  of  four  to 
service  the  FSU.  Each  FADEC  is 
identical  and  contains  engine  and 
propeller  control  capability  However, 
only  two  of  the  four  units  are  wired  to 
control  the  propeller.  Cross-FADEC 
communication  provides  automatic 
enabling  of  the  automatic  power  reserve 
in  case  of  a  single  engine  failure  dunng 
takeoff.  During  normal  operation,  one 
FADEC  of  each  engine  controls  that 
engine's  operation  while  the  second 
FADEC  remains  in  hot  standby  mode 
with  the  outputs  deactivated  and 
waiting  to  assume  control.  If  the 
controlling  unit  fails,  the  unit  in 
standby  mode  should  instantly  assume 
control  of  the  engine  and  propeller  (if 
applicable)  without  noticeable 
discontinuity 

As  the  sole  means  of  controlling  the 
engine  and  the  priman,'  mean.s  of 
controlling  the  propeller  on  the  Model 
LM  200  airplane,  the  FADEC 
installation  must  comply  with  the 
system  installation  requirements  of 
§  23.1309.  While  this  rule  was  not 
developed  to  address  the  specifics  of  a 
FADEC  installation,  this  requirement  is 
consistent  with  the  rule's  intent  to  cover 
all  complex  electronic  systems  that 
perform  critical  functions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
LM  200.  Should  Ayres  Corporation 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1). 

Discussion  of  Comments 

A  notice  of  proposed  special 
conditions.  Notice  No.  23-00-03-SC. 
for  the  Ayres  Corporation  Model  LM 
200  "Loadmaster"  airplane  was 
published  on  August  14,  2000  (65  FR 
49513).  Where  comments  arrived 
without  a  recommended  change  to  the 
special  conditions,  those  comments  are 
not  addressed  here.  It  should  be  noted 
that  the  FAA  does  not  assume  that  the 
airplane  will  maintain  the  same  level  of 
operation  and  certitude  as  a  Commuter 
Category  airplane.  Also,  non-redundant 
propulsion  systems  are  addressed 
separately  from  the  proposed  special 
conditions  (an  exemption  to  14  CFR  part 
23,  §  23.3(d),  the  multi-engine 
requirement,  was  needed) 

Conmients  received  with  a 
recommendation  have  been  resolved 
and  the  special  conditions  are  adopted 
with  the  following  revisions; 


1  A  helicopter  engine  company 
suggested  we  use  "twin  power  section 
turboprop'  instead  of  "twin  p^wer 
section  turbnshafi"  under  the 
background,  the  ndvcl  or  unusual 
design  features,  the  powerplrint 
definition,  the  proposed  spe(  idi 
conditions,  and  the  definitnin^ 

Resolution  Adopted   "Twin  pnunr 
section  furboshaff   has  been  <  hanged  to 
"twin  power  section  turboprop 

2  The  same  commenter  recommends 
we  revise  the  definition  of  "combi" 
configuration  in  the  background  section 
bv  adding  the  phrase  "up  to  nine 
passengers'  to  clarifv  it 

Rpsolution  Adopted  The  comment 
further  (lanfies  that  the  LM  200  will  be 
limited  by  the  type  (.ertifu.ate  tn  a 
maximum  of  nine  passengers  in  any 
configuration 

3.  One  commenter  recommended  that 
we  clarify  that  the  one-hour  continue-to- 
run  (apabilitv  (if  the  combining  gearbox 
IS  after  a  failure  of  the  primary 
lubrication  system  A  double  failure  that 
also  fails  the  emer)jen(  \  lubrication 
system  may  not  pruvuie  this  t  apability. 
Therefore,  the  commenter  ^iii;v;i'vts 
rewording  paragraphs  ibi  and  2vbJ(3)(vi) 

Rpsolvtion  Tne  intent  < if  the  special 
condition  was  nut  tn  address  the 
primary  system  failures  (jniy  but  single 
failures  of  the  entire  CGB  lubrication 
system  A  luhrir.alion  svstem  failure  that 
would  not  affp<  t  the  ahiht\  for 
continued  operation,  as  with  the 
emergency  lubrication  system   indicated 
by  the  commenter,  would  rneet  the 
requirement   In  these  spec  lal  i  nndituins 
the  words  "a  failure    regard  multiple, 
independent  failures  and  cascading 
failures  Multiple,  independent  failures 
need  not  be  addressed  However 
cascading  failures  resulting  from  a 
single  failure  would  still  need  to  be 
addressed. 

The  confusion  appears  tn  f>e  (  ^u'-ed 
bv  reference  to  "pnmarv  luhni  alion 
system"  in  stH.tion  (b)  '  Fowerplant 
Requirements"  All  other  discussions 
refer  to  it  as  the  "(XiB  lubncaticjn 
system"  Therefore     primary  "  in 
section  (b)  will  be  replaced  with  "CGB" 
for  consistency  with  the  rest  of  the 
proposed  .Special  Conditions 

4   LHTEC.  indii  ated  that  the  entire 
Part  33  CTPft()f>-4T  powerplant 
including  the  combining  He,ir(>(i\  (CGBl, 
will  undergo  a  1500  hniir  I  iim  tc  Initial 
Maintenance  insppction  hit>T\,ii  1  V\ A 
certification  test,  per  14  (  !'K  part   i  i 
§  33  90  They  believe,  .sine  e  the  CGB  is 
a  component  of  the  FAR  33  powerplant, 
this  test  should  be  used  to  establish  the 
CGB  inspection  inter\ al  rather  than  the 
spet;ial  condition  L'OO  hour  endurance 
test.  Therefore,  uiey  recommend 
revising  paragraphs  ibi  and  para>;ra[ih  2. 
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Resolution:  Not  adopted.  As  stated  on 
page  49516,  Description  of  Propised 
Requirements,  paragraph  (b).  "Current 
engine  certification  regulations  do  not 
adequately  address  the  requirements  of 
a  single  combining  gearbox;  therefore,  in 
addition  to  the  engine  requirements  of 
§  23.903,  the  CGB  will  be  required  to 
complete  a  200  hour  endurance  test  that 
is  patterned  after  the  rotor  drive  system 
requirements  of  ^  29.923.  The 
endurance  test  is  intended  to  exercise 
the  integration  of  the  engines, 
combining  gearbox  and  loading 
characteri.stics  of  the  intended 
propeller."  Therefore,  the  intent  of  the 
special  condition  is  not  met  with 
current  part  33  standards.  However,  if 
the  requirements  of  the  special 
condition  are  adequately  met  during 
engine  certification,  this  data  mav  be 
used. 

5.  When  the  special  conditions 
sections  were  renumbered  from  the 
prior  drafts  for  publication,  several 
section  references  within  the  text  wen^ 
not  updated  to  correspond  with  the  new 
section  numbers 

Resolution:  Adopted.  The  paragraphs 
will  be  renumbered  as  recommended. 

6.  A  commenter  recommended 
defining  the  LHTEC  acronym  at  the 
beginning  of  the  preamble  and  the 
special  conditions: 

Resolution  .adopted.  The  acronym 
will  be  defined  as  recommended 

7.  A  commenter  suggested  that  we 
add  missing  word  "interval"  after 
"inspection"  in  paragraph  2(b)(4)(ii): 

Resolution:  Aaopted  The  word 
"interval"  will  be  added.' 

8.  A  commenter  requested  that  we 
correct  the  section  heading  for 
2(b)(4)(iii)(c!  to  change  paragraph  (c)  to 
a  lower  case  (c): 

Resolution  .adopted  C!asewil!bH 
changed  to  lower  "c." 

9.  A  commenter  had  the  following 
concerns  on  issues  affecting  safety 
levels  in  the  LM200  design: 

For  conventional  twin  engine  [oint 
Aviation  Requirements  (lAR)  23 
commuter  airplanes,  the  probability  of  a 
hazardous  or  catastrophic  event 
resulting  from  a  turbine  engine  or 
propeller  failure  is  in  the  order  of 
2x10    '  per  hour  Accordingly,  the 
reliability  of  the  LM200  Propulsion 
System  Unit  (PSU)  should  maintain  this 
safety  target.  Also,  the  JAAs  ANPA  on 
the  subject  of  single  engine  IFR/Night 
operations  contains  a  target  fatal 
accident  rate  of  5x10    "■ 

Resolution:  Not  adopted. 
Recommendations  made  are 
considerations  for  compliance  with 
alreadv  existing  part  23  requirements 
(i.e.,  14  CFR,  part  23,  §  23.903(c))  or  the 
requirements  are  already  contained  in 


the  proposed  special  conditions  and  do 
not  require  additional  requirements. 

10  The  Civil  Aviation  Authority 
notes  that  under  the  background  there  is 
a  statement  that  the  aircraft  will  be 
limitf»d  to  a  maximum  of  nine 
passengers  It  is  not  clear  whether  this 
affects  the  certification  requirements.  If 
the  LM200  will  be  operated  as  a 
commuter  categorv  aircraft,  then  the 
reiiabilitv/safetv  target  should  be  the 
same  as  existing  commuter  airplanes.  If 
the  FAA  intends  something  different 
than  this,  the  commenter  believes  it 
should  be  stated  in  the  FAA  Issue  Paper. 

Resolution:  Not  adopted.  As 
previously  discussed,  this  is  addressed 
separatelv  from  the  proposed  special 
conditions  (an  exemption  to  14  CFR. 
part  23,  §  23.3(d).  the  multi-engine 
requirement  was  needed). 

11.  Also  under  the  background,  the 
same  commenter  states  that  the  issues  to 
be  considered  ijiclude  prevention  of 
single  failures  resulting  in  unacceptable 
levels  of  unbalance  and  the  capability  to 
(  untinue  safe  fiight  to  a  landing.  The 
background  also  states  that  the 
possibility  of  catastrophic  failure  modes 
should  be  minimized.  The  commenter 
believes  that  the  word  minimize  is  too 
subjective  and  would  like  to  have 
specific  safety  targets.  Acceptable 
wording  could  be  something  along  the 
lines  of  "the  possibility  of  catastrophic 
failure  modes  should  be  such  that  the 
overall  catastrophic  failure  rate  will 
remain  equivalent  to  that  of  existing 
commuter  airplanes  "  Again,  if  this  is 
not  the  F.\^\'s  intention,  this  needs  to  be 
clarified  in  the  FAA  Issue  Paper. 
Resolution  Not  adopted.  The 
intention  was  not  to  maintain  the  same 
level  of  safetv  as  the  current  C.ommuter 
Categor\'  airplanes  but  rather  to  develop 
requirements  for  the  unique  design 
features  of  the  airplane,  per  14  CFR.  part 
21.  §21.16. 

12.  The  Civil  Aviation  Authority 
(CAA)  notes  that  under  the  type 
certification  basis,  in  the  FAA  Position.' 
the  paper  states  that  engine  isolation  is 
a  significant  requirement  with  respect  to 
this  new'  pcmerplant  configuration. 
The  CAA  concurs  with  the  FAA's 
position  that  the  existing  requirements 
(23.903(c))  are  adequate.  However  as 
both  engines  are  to  be  certificated 
together  with  the  CXiB  as  a  single 
powerplant.  the  requirement  for 
§  23.903  should  be  added  as  a  special 
condition  to  the  powerplant 
certification  basis. 

Resolution:  Not  adopted.  The 
commenter  is  addressing  the  engine 
certification  basis/requirements  while 
the  proposed  special  conditions  address 
airplane  requirements. 


17.  The  Civil  Aviation  Authority  had 
some  concerns  about  the  definitions  of 
powerplant,  engine,  propulsion  system 
unit,  and  multi-engine.  They  made  the 
following  recommendation: 

Powerplant — Agree  with  the 
definition:  do  not  see  the  relevance  of 
stating  power  output. 

Engine — Simply  state  which  parts  of 
the  powerplant  constitute  an  engine. 

Propulsion  System  Unit — States  that 
the  CGB  lubrication  system  is  part  of  the 
PSU.  (Note:  As  this  equipment  is 
fundamental  to  powerplant  reliability,  it 
will  need  to  be  represented  accurately 
in  the  powerplant  safety  analysis.) 

Multi-engine — Term  does  not  need  to 
be  defined  and  its  use  in  this  context  is 
misleading.  The  OEI  capability  of  the 
powerplant  will  be  defined  during 
certification.  It  is  made  clear  that 
"multi-engine"  for  this  configuration 
does  not  satisfy  the  requirement  of  [AR 
23.1(a)(2),  this  being  interpreted  as 
requiring  independent  propulsion 
svstems.  This  definition  describes  the 
intent  to  type  certificate  the  powerplant 
and  not  the  engine.  This  is  a 
fundamental  issue  and  should  not  be 
addressed  only  under  definitions. 

Resolution:  The  changes  were  not 
adopted.  We  believe  that  the  definitions 
do  help  with  the  understanding  that  the 
powerplant  system  and  its  installation  is 
unique. 

18.  The  CAA  asked  that  the  FAA  base 
the  failure  analysis  of  the  PSU  on  JAR 
E510  and  JAR  P70  as  it  comprises 
engines,  CGB,  and  a  propeller. 

Resolution:  Not  adopted.  We  believe 
that  the  safety  assessment  and  critical 
parts  control  requirements  proposed, 
which  are  based  upon  standards 
currently  used  by  turboshaft  engines 
used  in  rotorcraft,  are  sufficient  to 
address  the  level  of  certitude  needed  for 
this  installation. 

19.  The  CAA  recommends  actions  for 
(1)  engine  certification  requirements 
and  (2)  special  conditions  to  address  the 
CGB  lubrication  system. 

Resolution:  (1)  Not  adopted.  The 
proposed  special  conditions  address 
airplane  requirements  and  not  engine 
certification  requirements.  (2)  Special 
Conditions  are  proposed  for  the  CGB 
lubrication  system  (i.e.,  ability  to 
continue  flight  after  a  lubrication  system 
failure). 

20.  The  Civil  Aviation  Authority 
recommends  that  the  special  conditions 
address  the  effect  of  environmental 
factors,  such  as  bird  and  lightning 
strike,  to  assess  the  PSU  and  to 
demonstrate  that  the  PSU  will  continue 
to  provide  thrust  in  such  an  event. 

Resolution:  Not  adopted.  There  is 
nothing  unique  about  the  installation  to 
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require  unique  considerations  of 
environmental  conditions. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbol:;. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  II.S.C.  10f)(g).  4011.)  and 
44701:  14  CFK  Zl.lband  21.17;  and  14  CFK 
11.38  and  1  1.19. 

The  Special  Conditions 

Accordingly,  as  delegated  to  me  bv 
the  Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Ayres 
Corporation  Model  LM  200  airplanes. 

Definitions 

For  purposes  of  this  certification 
program  and  subsequent  special 
conditions,  the  following  definitions 
will  apply; 

Powerplant — The  Light  Helicopter 
Turbine  Engine  Company  (LHTEC) 
Model  CTP800— 4T  powerplant,  consists 
of  two  CTS800  derivative  turboprop 
engines,  a  GKN  Westland  combining 
gearbox  (CGB),  and  the  engine  assemblv 
support  structure.  The  powerplant  is 
capable  of  providing  2.700  shp 
combined  output  power  at  takeoff  and 
1.350  shp  with  one  engine  inoperative. 
The  CTP800-4T  powerplant  will  obtain 
a  14  CFR  part  33  type  certificate 
identif\ing  the  powerplant  as  a  "twin 
power  section  turboprop  assemblv." 

Enginf^An  LHTEC  CTS800 
derivative,  non-regenerative,  front  drive, 
free  turbine  power  section,  which 
includes  compressor,  combustor, 
turbine  and  accessories  group.  Each 
engine  of  the  CTP800-4T  is  separately 
controlled  by  a  fully  redundant  full 
authority  digital  electronic  control 
(FADEC).  The  two  engines  will  onlv  be 
certified  as  part  of  the  CTP800-^T 
powerplant.  The  CTP800-1T  type 
certificate  data  sheet  will  include 
ratings  and  limitations  for  each  engine 
in  addition  to  that  of  the  powerplant. 

Engine  Assembly  Support  Structure — 
The  supporting  structure  that  connects 
the  two  engines  to  the  CGB.  This 
structure  will  be  14  CFR  part  33 
certified  as  part  of  the  CTP80a-4T 
powerplant. 


Propulsion  System  Unit  IPSl'>—Tho 
LHTEC  Model  CTP800-^T  powerplant 
plus  the  airframe-mounted  non- 
integrated  lubrication  svstem 
components,  which  include  the  C^GB  oil 
tank  and  CGB/engine  oil  cooler  as  well 
as  a  single  Hamilton  Sundstrand  5b8l- 
11  propeller  system 

Combining  Gearbox  ICGB} — All 
components  necessar\  to  transmit 
power  from  the  engines  to  th«^  prnpcllcr 
This  includes  couplings,  siippurlin^ 
bearings  for  shafts,  brake  as-.('mblu\s. 
clutches,  gearboxes,  transmissions,  anv 
attac  bed  accessorv  pads  or  drives  and 
any  cooling  fans  that  are  attac  hed  lo.  or 
mounted  on.  the  gearbox.  The  CGB  will 
be  14  CFR  part  33  certified  as  part  ni  thn 
CTP800-4T  powerplant 

Multi-Enginf^-FoT  the  Model  LM  200 
and  its  powerplant  configuration, 
"multi-engine"  refers  to  the  twin  pngin'> 
capability  and  ratings  of  the  fTP8no-4T 
powerplant  in  regard  to  tvpe 
certification  in  the  commuter  i  ategory 
and  flight  operations 

One  Engine  Inoperative  lOEII — For 
the  Model  LM  200  airplane,    one  engine 
inoperative  '  refers  to  a  condition  in 
which  one  engine  of  the  CTP800-4T 
powerplant  is  not  operational  and  the 
operation  of  the  propeller  is  unchanged 

Accordingly,  tne  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Ayres 
Corporation  Model  LM  200  airplanes. 

1   PSi' Reliability 

(a)  A  FSU  System  Safety  Analysis  is 
required  and  must  identify  all 
hazardous  or  catastrophic:  failures 
associated  with  the  unique  design  of  the 
PSU,  The  analvsis  must  ccmsider  factors 
such  as  lack  of  redundancy,  quality  of 
manufacture  and  maintenant  e  for 
continued  airworthiness,  including 
consideration  of  anticipated  human 
errors.  Critical  procedures  must  he 
identified  for  consideration  as  reijuireij 
in.spection  items 

(d)  Critical  part  failures  identified  u. 
the  PSU  System  Safety  Analysis,  which 
result  in  hazardous  or  catastrophic 
events  on  the  airplane,  shall  be 
controlled  via  a  Critical  Parts  Plan  The 
Critical  Parts  Plan  must  he  established 
to  ensure  that  each  critical  part  is 
designed  and  then  controlled  through 
manufacture  and  maintained  throughout 
its  service  life  by  the  following; 

(1)  Enhanced  procurement  and 
manufacturing  te<::hniques. 

(2)  Continued  airworthiness 
requirements. 

(3)  Conservative  life  limits. 
Additionally,  best  industr\'  practices 

shall  be  utilized  in  the  definition  and 
implementation  of  these  critical  parts. 


(c)  Critical  faihirr  niiMJ.  ^  :dentified  in 
tile  PSI'  Svstem  Sdfety  Analysis,  which 
( (luld  occur  due  to  the  indirect  failure 
of  a  component  or  system,  should  be 
fiddressed  with  appropriate  design 
ft.itiir>s  t     :ii;t:',ite  the  potential  results 

of  SU(   \',   •■\  1".]'^ 

(dj  .\n  ap[^i   pnate  inspection  interval 
and  instructions  shall  be  established  for 
anv  possible  latent  failure  of  fail-safe 
backup  components 

(e)  AH  fail-safe  designs  must  be 
approved  by  test  or  analvsis  under  the 
most  adverse  operational  conditions  and 
failure  modes  A  means  of  annunciating 
failure  of  the  primary  system,  which 
could  affect  the  safe  operation  of  the 
airplane,  must  be  provided  to  the  pilot 
or  maintenance  crew. 

2.  Powerplant  Requirements 

(a)  \'ibration. 

(1)  It  must  be  demonstrated  by 
analysis,  test,  or  combination  thereof, 
that  high-energy  rotating 
turbomachinery  failures  that  create 
high-energy  rotor  unbalance  should  not 
affect  the  operation  of  the  CGB,  the 
healthy  engine  by  vibration  transmitted 
through  thf  CGB,  the  integrity  of  the 
airframe,  powerplant.  engine  mounts,  or 
the  engine  assembly  support  structure 
and  dWdi  hiiients,  or  prevent  continued 
safe  flight  ,ind  landing. 

(2)  High-energy  fragment  and  fire 
shielding  and  surrounding  engine 
structure  and  attri(  hin^ ms.  if  attached  to 
the  engine,  should  be  mcluded  in  the 
rotor  dynamics  analysis  or  any  test  that 
affects  the  rotors. 

(b)  CGB  Design.  Endurance  Testing 
and  Additional  Tests. 

(1)  CGB  Design.  The  CGB  must  meet 
the  requirements  as  set  forth  in 
paragraphs  2(b)(l)(i)  through  2fb){41. 

(i)  The  CGB  must  incorporate  a  device 
to  automatically  disengage  any  engine 
from  the  propeller  shaft  if  that  engine 
fails 

: I.   The  oil  supply  for  components  of 
thf  (XB  that  require  continuous 
lubrication  must  be  sufficiently 
independent  of  the  lubrication  systems 
of  the  engine(s)  to  ensure  operation 
w  ithoul  damage  to  the  CGB.  with  any 
engine  iiu  [k  i.itive.  Each  independent 
lubrudtiDii  s>stem  must  function 
properly  in  the  flight  attitudes  and 
atmospheric  conditions  in  which  an 
airplane  is  expected  to  operate. 

(iii)  Torque  hraiting  means  must  be 
provided  on  all  ar  rew-nn,-  drives  that  are 
iof:at('(i  nil  iIk'  (  ( .H,  ;ii  "nier  to  prevent 
the  torcjiit  iiiii  I-  >M,iblished  for  those 
drives  frouj  l)i'm^;  exceeded. 

(2)  CGB  Endurance  Tests.  Each  part 
tested,  as  prescribed  in  this  section, 
must  be  in  serviceable  condition  at  the 
end  of  th<  tests.  No  intervening 
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disassembly  that  might  affect  these     , 
results  may  be  conducted  An 
endurance  test  report  explaining  the  test 
results  and  documenting  the  pre-  and 
post-test  wear  measurements  should  be 
completed 

(i)  Endurance  tests;  general,  in 
addition  to  the  150-hour  powerplant  test 
requirements  of  §  33.87.  the  CGB  must 
be  tested  as  prescribed  in  paragraphs 
2(b)(2)(u)  through  2lb)(2)(i.\i.  for  at  least 
200  hours  plus  the  time  required  to 
meet  paragraph  2fb)(2)(i.\).  These  tests 
must  include  the  engines  as  well  as  the 
vibration  and  loading  characteristics  of 
the  propeller  and  allowable  takeoff 
imbalance  tolerance.  For  the  200-hour 
portion,  these  tests  must  be  conducted 
as  follows: 

(A)  Twenty  each,  ton-hour  test  cycles 
consisting  of  the  test  times  and 
procedures  in  paragraphs  2(b)(2)(i) 
through  2(b)(2)iviii);  and 

(B)  The  test  torque  must  be 
determined  by  actual  powerplant 
limitations 

!ii)  Endurance  tests;  takeoff  torque 
run  The  takeoff  torque  endurance  test 
must  he  conducted  as  follows  with  both 
engines  operating  at.  or  CGB  input 
shafts  loadeci  to.  the  same  conditions: 

(A)  The  takeoff  torque  run  must 
consist  of  one  hour  of  alternating  runs 
of  five  minut*^s  operating  at  the  torque 
and  speed  corresponding  to  takeoff 
power,  and  five  minutes  at  as  low  a 
powerplant  idle  speed  as  practicable. 
This  should  be  done  with  no  airframe 
power  extractions  to  produce  the 
iughe-ft  takeoff  torque  and  lowest  idle. 

(B)  Deceleration  and  acceleration 
must  be  performed  at  the  maximum 
rate  (This  correspcmds  to  a  one-second 
power  setting  change  from  idle  to 
takeoff  and  one  second  from  takeoff  to 
idle  setting.)  This  shcjuld  also  be 
conducted  with  no  airframe  power 
extractions. 

(C)  The  time  duration  of  all  engines  at 
takeoff  power  settings  must  total  one 
hour  and  does  not  include  the  time  at 
idle  and  the  time  required  to  go  from 
takeoff  to  idle  and  oack  to  takeoff  speed. 

(iii)  Endurance  tests;  ma.ximum 
continuous  run.  Three  hours  of 
continuous  operation,  at  the  torque 
correspcmding  to  maximum  continuous 
power  and  speed   must  be  conducted 
with  maximum  airframe  power 
extractions. 

(iv)  Endurance  tests;  90  percent  of 
maximum  continuous  run  One  hour  of 
continuous  operation,  at  the  torque 
corresponding  to  90  percent  of 
maximum  ccmtinuous  power  at 
maximum  continuous  rotational 
propeller  shaft  speed  with  maximum 
airframe  power  extractions. 


(v)  Endurance  tests:  80  percent  of 
maximum  continuous  run  One  hour  of 
continuous  operation,  at  the  torque 
corresponding  to  80  percent  of 
maximum  continuous  power  at  the 
minimum  rotational  [iropeller  shaft 
speed  intended  for  this  power  with 
maximum  airframe  power  extrac:tions. 

(vi)  Endurance  tests;  60  percent  of 
maximum  continuous  run.  Two  hours  of 
continuous  operation,  at  the  torque 
corresponding  to  tiO  perc:ent  of 
maximum  continuous  power  at  the 
minimum  rotational  propeller  shaft 
speed  intended  for  this  power  with 
maximum  airframe  power  extractions. 

(vii)  Endurance  tests;  engine 
malfunctioning  run.  It  must  be 
determined  whether  malfunctioning  of 
components,  such  as  the  engine  fuel  or 
ignition  systems,  or  unequal  engine 
power  distribution  can  cause  dynamic 
conditions  detrimental  to  the  drive 
system.  If  so.  a  suitable  number  of  hours 
of  operation  must  be  accomplished 
under  those  conditions,  one  hour  of 
which  must  be  included  in  each  cycle 
and  the  remaining  hours  of  which  must 
be  accomplishtid  at  the  end  of  20  cyc:les. 
This  testing  is  to  be  divided  between  the 
following  four  conditicjns  by  alternating 
between  cvcles:  (1)  engine  #1   "ON"/ 
engine  #2  "IDLE":  (2)  engine  #rON'/ 
engine  #2  "OFF":  (3)  engine  #1     IDLE"/ 
engine  #2  "ON":  (4)  engine  #1  "OFF"/ 
engine  #2  "ON".  If  no  detrimental 
condition  results,  an  additional  hour  of 
operation  in  compliance  with  paragraph 
(B)  of  this  section  must  be  conducted. 
This  will  require  100  percent  transfer  of 
the  airframe  air,  electrical,  and 
hvdraulics  to  the  operating  engine 
within  approved  Install.ition  Manual 
limitations. 

(viii)  Endurance  tests;  overspeed  run. 
One  hour  of  continuous  operation  must 
be  conducted  at  thf  torcjue 
corresponding  to  maximum  continuous 
power  and  at  1 10  percent  of  rated 
maximum  continuous  rotational 
propeller  shaft  speed  This  should  be 
performed  without  airframe  power 
extractions  for  highest  speed.  If  the 
overspeed  is  limited  to  less  than  1 10 
percent  of  maximum  c:ontinuous  speed 
by  the  speed  and  torciiie  limiting 
clevices.  the  spc-ed  used  must  be  the 
highest  speed  allowable  assuming  that 
speed  and  torciue  limiting  devices,  if 
any.  function  [)riipt>rl\ 

(ix)  Enduranc:e  tests;  one-engine- 
inoperative  application.  A  total  of  160 
full  differential  power  applications  must 
be  made  at  takeoff  torque  and  RPM.  If. 
during  these  tests,  it  is  found  that  a 
critical  dynamic  condition  exists,  an 
investigative  assessment  to  determine 
the  cause  shall  be  performed  throughout 
the  torque/speed  range.  In  each  of  the 


160  power  setting  cycles  (160  per 
engine)  a  full  differential  power 
application  must  be  performed.  In  each 
cvcle,  the  transition  from  clutch 
engagement  to  disengagement  must 
occur  at  the  critical  condition  for  clutch 
and  shaft  wear. 

(3)  Additional  CGB  Tests.  Following 
the  200-hour  endurance  test,  and 
without  any  intervening  major 
disassembly,  additional  dynamic, 
endurance,  and  operational  test  and 
vibratory  investigations  must  be 
performed  to  determine  that  the  drive 
mechanism  is  safe.  The  following 
additional  tests  and  conditions  apply: 

(i)  If  the  torque  output  of  both  engines 
to  the  CGB  can  exceed  the  highest 
engine  or  CGB  torque  limit,  the 
following  tests  must  be  conducted. 
Under  conditions  with  both  engines 
operating,  apply  200  cycles  to  the  CGB 
for  10  seconds  each  of  an  input  torque 
that  is  at  least  equal  to  the  lesser  of — 

(A)  The  maximum  torque  used  in 
complying  with  paragraph  2(b)(3)(ii) 
plus  10  percent:  or 

(B)  The  maximum  torque  attainable 
under  normal  operating  conditions, 
assuming  that  any  torque  limiting 
devices  function  properlv. 

(ii)  With  each  engine  alternately 
inoperative,  apply  the  maximum 
transient  torque  attainable  under  normal 
operating  conditions,  assuming  that  any 
torque  limiting  devices  function 
properly.  Each  CGB  input  must  be 
tested  at  this  maximum  torque  for  at 
least  one  hour. 

(iii)  The  CGB  must  be  subjected  to  50 
overspeed  runs,  each  30  plus  or  minus 
3  seconds  in  duration,  at  a  speed  of  at 
least  110  percent  of  maximum, 
continuous  speed  or  other  maximum 
overspeed  that  is  likely  to  occur  plus  a 
margin  of  speed  approved  by  the 
Administrator  for  that  overspeed 
condition.  These  runs  must  be 
conducted  as  follows: 

(A)  Overspeed  runs  must  be 
alternated  with  stabilizing  runs  from  1 
to  5  minutes  duration,  each  60  to  80 
percent  of  maximum  continuous  speed. 

(B)  Acceleration  and  deceleration 
must  be  accomplished  in  a  period  no 
longer  than  10  seconds,  and  the  time  for 
changing  speeds  may  not  be  deducted 
from  the  specified  time  for  the 
overspeed  runs. 

(iv)  Each  part  tested,  as  prescribed  in 
this  section,  must  be  in  serviceable 
condition  at  the  end  of  the  tests.  No 
intervening  disassembly  that  might 
affect  test  results  may  be  conducted. 

(v)  If  drive  shaft  couplings  are  used 
and  shaft  misalignment  or  deflections 
are  probable,  loads  must  be  determined 
in  establishing  the  installation  limits 
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affecting  misalignment.  These  loads 
must  be  combined  to  show  adequate 
fatigue  life. 

(vi)  The  CGB  must  be  able  to  continue 
safe  operation,  although  not  necessarily 
without  damage,  at  a  torque  and 
rotational  speed  prescribed  by  the 
applicant  that  is  determined  to  be  the 
most  critical  of  the  anticipated  flight 
conditions  for  at  least  one  hour  after 
perception  by  the  flight  crew  of  the  CGB 
primary  lubrication  system  failure  or 
loss  of  lubricant.  The  demonstrated 
torque  and  rotational  speed  must  be 
included  in  the  instruction  manual  for 
installing  and  operating  the  engine 
required  in  14  CFR  part  :i.3,5 

(4)  Fatigue  Eyaluation.  The  critical 
parts  of  the  CGB  must  be  shown  by 
analysis  supported  by  test  eyidence  and. 
if  ayailable.  seryice  experience  to  be  of 
fatigue  tolerant  design.  The  fatigue 
tolerance  eyaluation  must  include  the 
requirements  of  either  paragraph 
(2)(b)(4){i).  (iij.  or  (iii)  of  this  section,  or 
a  combination  thereof,  and  must  include 
a  determination  of  the  probable 
locations  and  modes  of  damage  caused 
by  fatigue,  considering  enyironmental 
effects,  intrinsic/discrete  flaws,  or 
accidental  damage.  Compliance  with  the 
flaw  tolerance  requirements  of 
paragraph  (2)(b)(4)(i)  or  (ii)  of  this 
section  is  required  unless  the  applicant 
establishes  that  these  fatigue  flaw 
tolerant  methods  for  a  particular  part 
cannot  be  achie\ed  within  the 
limitations  of  geometry,  inspectability. 
or  good  design  practice.  Under  these 
circumstances,  the  safe-life  eyaluation 
of  paragraph  (iii)  of  this  section  is 
required. 

(i)  Flaw  tolerant  safe-life  eyaluation.  It 
must  be  shown  that  the  critical  part, 
with  flaws  present,  is  able  to  withstand 
repeated  loads  of  yariable  magnitude 
without  detectable  flaw  growth  for  the 
following  time  inter\als — 

(A)  Life  of  the  airplane;  or 

(B)  Within  a  replacement  time 
furnished  in  the  Instructions  for 
Continued  Airworthiness. 

(ii)  Fail-safe  (residual  strength  after 
flaw  growth)  eyaluation.  It  must  be 
shown  that  the  critical  part  after  a 
partial  failure  is  able  to  withstand 
design  limit  loads  without  failure 
within  an  inspection  interyal  per  the 
Instructions  for  Continued 
Airworthiness.  Limit  loads  are  defined 
in  §  23.301(a). 

(A)  The  residual  strength  evaluation 
must  show  that  the  critical  part  after 
flaw  growth  is  able  to  withstand  design 
limit  loads  without  failure  within  its 
operational  life. 

(B)  Inspection  intervals  and  methods 
must  be  established  as  necessary  to 
ensure  that  failures  are  detected  prior  to 


residual  strength  conditions  beinp 
reached, 

(C)  If  significant  changes  in  ^tru(  turdi 
stiffness  or  geometry,  or  both,  follow 
from  a  structural  failure  or  partial 
failure,  the  effect  on  flaw  tolerant  f  must 
be  further  investigated 

(iii)  Safe-life  evaluation.  It  must  be 
shown  that  the  critical  part  is  able  to 
withstand  repeated  loads  of  \ariable 
magnitude  without  detectable  cracks  for 
the  following  time  intervals — 

(A)  Life  of  the  airplan<'.  or 

(B)  Within  a  replacement  time 
furnished  in  thp  Instruction-  for 
Continued  Airworthiness 

(C)  Powerplant  and  Engine  Mounts. 
(J)  All  principal  structural  elements 

of  the  powerplant  and  engine  mount 
structure  that  could  fail  as  a  result  of  an 
uncontained  engine  lailure  or  resulting 
fire  must  be  fail-safe  as  defined  in 
t?  23.571(b).  All  other  principal 
structural  elements  of  the  powerplant 
and  engine  mount  s\stem  must  either  be 
fail-safe  or  meet  the  damage  tolerance 
criteria  of  §  23.574(a). 

{;)  For  fail-safe  design: 

(A]  The  fail-safe  structure  must  be 
able  to  withstand  the  limit  loads, 
considered  as  ultimate,  given  in 
§§23.361  and  23.363. 

IB]  If  the  ocxurrent  e  of  ioad-indiu  ing 
propeller  control  systems  maliunclions 
is  less  frequent  than  1x10    '  occurrences 
per  flight  hour,  and  if  it  c  an  be 
demonstrated  that  failure  or  partial 
failure  of  a  structural  element  \Noiilii  be 
obvious,  the  engine  torque  loads  ol 
§  23, 361(a)(3)  do  not  need  to  be 
considered  in  the  fail-safe  design, 

{/;]  If  damage  tolerance  evaluation  is 
used, 

(A)  The  residual  strength  e\diudlion 
must  consider  the  limit  loads, 
considered  as  ultimate,  given  in 
§§23,361  and  23  363 

[B]  If  the  oc:currence  of  load-inducing 
propeller  control  system  malfunctions  is 
less  frequent  than  Ixio    '  occurrences 
per  flight  hour,  the  engine  torque  loads 
of  §  23.362(a)(3)  do  not  need  to  be 
considered  in  the  residual  strength 
evaluation 

3.  Propeller  Instdllcitian 

(a)  The  applicant  must  complete  a 
2,500  airplane  cycle  evaluation  of  the 
propeller  installation   A  cycle  must 
include  the  power  levels  associated 
with  ground  idle,  takeoff,  ( iimb  cruise, 
and  descent.  This  evaluation  may  be 
accomplished  on  the  airplane  in  a 
combination  of  ground  and  flight  cycles 
or  on  a  ground  test  facility  If  the  testing 
is  accomplished  on  a  ground  test 
facility,  the  test  ctrnfiguration  must 
include  sufficient  interfacing  s\  stem 
hardware  to  simulate  the  actual  airjiLini 


ijistalldtiiin   including  the  engines,  CGB. 
.111(1  niMijii!  -\-te;i)   Each  part  tested,  as 
pr<  Si  rilieii  in  tin-  section,  must  be  in 
serviceable  condition  at  the  end  of  the 
tests.  No  inter\pning  disa,ssembly.  other 
than  normal  maintenance  (as  defined  for 
the  installation),  that  might  affect  these 
results  may  be  conducted,  A  test  report 
explaining  the  test  results  and 
documenting  the  pre-  and  post-test 
condition  should  be  completed. 

(b)  Propeller  Unbalance,  It  must  be 
shpwn  by  a  combination  of  testing  and 
analysis  that  any  single  failure  or 
probable  combination  of  failures  not 
deemed  a  critical  part  under  paragraph 
1(b)  that  could  cause  an  unbalanced 
propeller  condition  will  not  cause 
damage  to  the  engines,  CGB.  powerplant 
mount  system,  primar>'  airframe 
structure,  or  to  critical  equipment  that 
would  jeopardize  the  continued  safe 
flight  and  landing  of  the  airplane. 
Furthermore,  the  degree  of  flight  deck 
vibration  must  not  jeopardize  the  crew's 
ability  to  continue  to  operate  the 
airplane  in  a  safe  manner.  The 
magnitude  and  frequency  of  the 
vibration  should  be  included  in  the 
installation  manual.  Any  part  (or  parts) 
whose  failure  (or  combination  of 
failures)  would  result  in  a  propeller 
unbalance  greater  than  the  defined 
maximum  should  also  be  classified  as 
critical. 

'(  '  \  means  must  be  provided  to 
[uevent  any  adverse  effect  resulting 
from  rotation  of  the  propeller,  in  either 
direction,  on  the  ground, 

4.  Propeller  Control  System 

(a)  The  propeller  control  must  be 
independent  of  the  engines  such  that  a 
failure  in  either  engine  or  any  engine 
control  system  will  not  result  in  failure 
to  control  the  propeller. 

(b)  The  propeller  control  system  must 
be  designed  to  minimize  the  occurrence 
of  any  single  failure  that  would  prevent 
the  propulsion  system  from  producing 
thrust  at  a  level  required  to  meet 

§§  23.53(c).  23.67(c),  23.69.  23,75.  and 
23,77(c). 

(c)  An  uncommanded  propeller  pitch 
change  must  not  result  in  an  unsafe 
condition  and  an  indication  of  the 
failure  must  be  annunciated  to  the  flight 
crew, 

5.  PSU  Instrumentation 

(a)  Engine  Failure  Indication,  A 
means  must  be  provided  to  indicate 
when  an  engine  is  no  longer  able  to 

[irn\  1  i'  li  r  j  ]•      r  to  provide  stable 
tdrijue   !    ili>  J  I   peller.  This  means  may 
consist  of  instniiiu  ;i!,ition  required  by 
other  sei  til  ns  (jf  pari  23  or  these  special 
iidi!)   11^  i!  it  is  determined  that  those 
instruments  will  readily  alert  the  flight 
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crew  when  an  engine  is  no  longer  able 
to  provide  torque,  or  to  provide  stable 
torque,  to  the  propeller.  This  indicator 
must  preclude  confusion  by  the  fligh' 
crew  in  reacting  to  the  failure  and  when 
taking  appropriate  action  to  secure  the 
airplane  m  a  safe  condition  for 
continued  flight. 

(bj  Engine/Propeller  Vibration 
E.xceedancp  Indication,  .\  means  must 
be  pro\ided  to  indicate  v\hen  thf  PSL.' 
vibration  levels  exceed  the  maximum 
vibration  level  defined  for  continuous, 
operation.  Procedures  to  respond  to  this 
exceedance  should  be  inrluded  in  the 
AFM. 

(c)  The  engine  instrumentation 
requirements  of  §  23.1305  (a),  (c).  and 
(ej  shall  apply  to  each  engine  as  defined 
in  these  spec;ial  conditions. 

(dj  In  addition  to  the  requirements  of 
§23.1.305.  the  following  instruments 
must  be  provided 

!l)  An  oil  pressure  warning  means 
and  indicator  for  the  pressure-lubricated 
C.GB  to  indicate  when  the  oil  pressure 
falls  below  a  safe  \alue. 

(2j  A  low  oil  quantity  indicator  fiT  the 
CGB,  if  lubricant  is  self-contained. 

(3)  An  oil  temperature  warning  device 
to  indif  ate  unsafe  CGB  temperatures; 

(4)  A  tachometer  for  the  propeller; 

(5)  A  propeller  pitch  control  failure 
indication; 

(R)  A  torquemeter  tor  each  engine  if 
the  sum  of  the  maximum  torque  that 
each  engine  is  capable  of  producing 
exc:eeds  the  maximum  torque  for  which 
the  (X]B  has  been  certifi'-d  under  14 
CFR  part  M:  and 

(7)  A  chip  detecting  and  indicating 
system  for  the  CGB. 

6.  Fire  Protection.  Extwzuisbing.  and 
Ventilation  System-i 

(a)  Ea(  h  engine  must  be  isolated  from 
the  other  engine  and  CGB  by  firewalls. 
shrouds  r)r  equivaU'nt  m.eans,  Eai:h 
firewall  or  shroud,  including  applicable 
portions  of  the  engine  couplings,  must 
be  constructed  sue  h  that  no  hazardous 
quantity  of  liquid,  gas.  or  tlame  can  pass 
between  the  isolated  fire  zone  of  each 
engine  or  the  CGB  compartment. 

(b)  In  addition  to  the  engine  fire 
zones,  if  the  potential  for  tire  exists  in 
the  CGB  compartment,  then  the  CGB 
must  bf  in  a  separate  fire  zone  and  must 
complv  with  all  fire  protection 
reciuiri'ments  of  14  CFR  part  23   Enough 
fire-extinguishing  agent  will  be  required 
for  the  CGB  compartment  and  at  least 
one  engine  compartment  A  dedicated 
fire  extinguishing  svstem  will  be 
required  for  the  C;GB  compartment   If 
the  potential  for  fire  does  not  exist 
within  the  f"GB  compartment,  this  must 
be  substantiated  bv  analysis. 


(c)  Firewall  temperatures  under  all 
normal  or  failure  conditions  must  not 
ri'sult  in  autn-igniti(ui  of  flammable 
fluids  and  vapors  present  in  the  other 
engine  compartment  and  the  CGB 
compartment. 

(d)  The  CGB  comp.irtment  ventilation 
system  must  be  designed  such  that' 

(1)  It  is  ventilated  to  prevent  the 
accumulation  of  flammable  vapors. 

(2)  No  ventilation  opening  may  be 
where  it  would  allow  the  entry  of 
fiammable  fluids,  vapors  or  flame  from 
other  zones. 

(3)  Each  ventilation  means  must  be 
arranged  so  that  no  discharged  vapors 
will  cause  an  additional  fire  hazard 

(4)  Unless  the  extinguishing  agent 
capacity  and  rate  of  discharge  are  based 
on  maximum  airflow  through  the 
compartment,  there  must  be  a  means  to 
allow  the  crew  to  shut  off  sources  of 
forced  ventilation. 

7.  Cargo  or  baggage  compartment 
requirements 

(a)  Flight  tests  must  demonstrate 
means  to  exclude  hazardous  quantities 
of  smoke,  flames  or  extinguishing  agent 
from  any  compartment  occupied  by  the 
crew  or  passengers. 

(b)  Cargo  compartments  shall  have 
either  fire  or  smoke  detection 
provisions,  or  both,  unless  the 
compartrrtent  locati(jn  is  such  that  a  fire 
can  be  easily  detected  by  the  pilots 
seated  at  their  duty  station.  The  cargo 
and  baggage  fire  protection  must  be  in 
accordance  with  §  23  855  as  well  as  the 
following: 

(1)  The  detection  system  must  provide 
a  visual  indication  to  the  flight  crew 
within  one  minute  after  the  start  of  a 
fire. 

(2)  The  system  must  be  capable  of 
detecting  a  fire  at  a  temperature 
significantly  below  that  at  which  the 
strxictural  integritv  of  the  airplane  is 
substantially  decreased. 

(31  There  must  be  means  to  allow  the 
crew  to  check  the  functioning  of  each 
fire  detector  circuit  while  in  fiight. 

(4)  The  detection  system  effectiveness 
must  be  shown  for  all  approved 
operating  configurations  and  conditions. 

(c)  The  fiight  (Tew  must  have  means 
to  shut  off  the  ventilating  airfiow  to.  or 
within,  the  compartment  from  the 
pilot's  statiim  on  the  all-cargo 

( 'infiguration 

(dl  Passenger  and  c ombi 
configurations,  where  the  cargo 
compartment  is  not  accessible  to  the 
fiight  crew,  must  have  an  approved 
built-in  fire  extinguishing  system  The 
built-in  fire  extinguishing  system  shall 
be  controllable  from  the  pilots'  station. 
There  must  be  means  to  control 
ventilation  and  drafts  within  the 


inaccessible  cargo  compartment  so  that 
the  extinguishing  agent  can  control  anv 
fire  that  may  start  within  the 
compartment.  The  built-in  fire 
extinguisher  must  be  installed  so  that  no 
extinguishing  agent  likely  to  enter 
personnel  compartments  will  be 
hazardous  to  the  occupants.  The 
discharge  of  the  extinguisher  must  not 
cause  structural  damage.  The  capacity  of 
the  extinguishing  system  must  be 
adequate  for  any  fire  likely  to  occur  in 
the  compartment  where  used. 
Consideration  must  be  given  to  the 
volume  of  the  compartment  and  the 
ventilation  rate. 

(e)  In  addition  to  the  hand  fire 
extinguishers  required  by  §23.851.  a 
hand  fire  extinguisher  must  be  readily 
accessible  for  use  in  each  cargo  or 
baggage  compartment  that  is  accessible 
to  crewmembers  in  fiight.  Hazardous 
quantities  of  smoke,  fiames  or 
•extinguishing  agent  must  not  enter  any 
compartment  occupied  by  the  crew  or 
passengers  when  the  access  to  that 
compartment  is  used. 

(f)  Protective  breathing  equipment 
must  be  installed  for  crewmembers  in 
each  crewmember  compartment. 
Protective  breathing  equipment  must: 

(1)  Be  designed  to  protect  the  fiight 
crew  from  smoke,  carbon  dioxide,  and 
other  harmful  gases  at  the  pilot's  station 
and  while  combating  fires  in  cargo 
compartments. 

(2)  Have  masks  that  cover  the  eyes, 
nose,  and  mouth;  or  masks  that  cover 
the  nose  and  mouth  plus  accessory 
equipment  to  cover  the  eyes. 

(3)  Allow  the  flight  crew  to  use  the 
radio  equipment  and  to  communicate 
with  each  other  while  at  their  assigned 
stations. 

(4)  Not  cause  any  appreciable  adverse 
effect  on  vision  and  must  allow 
corrective  glasses  to  be  worn. 

(5)  Supply  protective  oxygen  of  15 
minutes  duration  per  crewmember  at  a 
pressure  altitude  of  8,000  feet  with  a 
respiratorv'  minute  volume  of  30  liters 
per  minute  BTPD.  If  a  demand  oxygen 
system  is  used,  a  supply  of  300  liters  of 
free  oxygen  at  70"  F  and  760  mm.  Hg. 
pressure  is  considered  to  be  of  15 
minute  duration  at  the  prescribed 
altitude  and  minute  volume.  If  a 
continuous  flow  protective  breathing 
system  is  used  (including  a  mask  with 

a  standard  rebreather  bag)  a  flow  rate  of 
60  liters  per  minute  at  8,000  feet  (45 
liters  per  minute  at  sea  level)  and  a 
supply  of  600  liters  of  free  oxygen  at  70° 
F  and  760  mm.  Hg.  pressure  is 
considered  to  be  of  15  minute  duration 
at  the  prescribed  altitude  and  minute 
volume.  BTPD  refers  to  body 
temperature  conditions  (that  is,  37^  C,  at 
ambient  pressure,  dry). 
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(6)  Be  free  from  hazards  in  itself,  in 
its  method  of  operation,  and  in  its  effect 
upon  other  components. 

(7)  Have  a  means  to  allow  the  crew  to 
readily  determine,  during  flight,  the 
quantity  of  oxygen  available  in  each 
source  of  supply. 

8.  Airplane  Performance 

(a)  In  addition  to  the  takeoff 
performance  requirements  of  §  23.53(c). 
the  same  requirements  must  be  met  with 
both  engines  operating  normally  and  the 
propeller  primary  control  system  failed 
in  the  most  critical  thrust  producing 
condition  at  VT^F  and  above,  considering 
all  single  point  failures. 

(b)  In  addition  to  the  one  engine 
inoperative  climb  requirements  of 

§  23.67(c),  the  same  requirements  must 
be  met  with  both  engines  operating 
normally  and  the  propeller  primarv' 
control  system  failed  in  the  most  critical 
thrust  producing  condition,  considering 
all  single  point  failures 

(c)  In  addition  to  the  requirements  of 
§  23.69.  the  steady  gradient  and  rate  of 
climb/descent  must  be  determined  at 
each  weight,  altitude,  and  ambient 
temperature  within  the  operational 
limits  established  by  the  applicant  with 
both  engines  operating  normally  and  the 
propeller  primarv'  control  system  failed 
in  the  most  critical  thrust  producing 
condition,  considering  all  single  point 
failures. 

(d)  In  addition  to  §  23.75.  the 
horizontal  distance  necessary  to  land 
and  come  to  a  complete  stop  from  a 
point  50  feet  above  the  landing  surface 
must  be  determined  as  required  in 

§  23.75  with  both  engines  operating 
normally  and  the  propeller  primary- 
control  system  failed  in  the  most  critical 
thrust  producing  conditions, 
considering  all  single  point  failures. 

(e)  The  balked  landing  requirements 
of  §  23.77(c)  must  be  performed  with  the 
propeller  primary  control  system  failed 
in  the  most  critical  thrust  producing 
condition,  considering  all  single  point 
failures. 

9.  Airplane  Flight  Manual 

(a)  In  addition  to  the  requirements  of 
§§  23.1583(b)  and  23.1585(a),  a  pre- 
flight  visual  inspection  of  the  propeller 
components  must  be  included  in  the 
Airplane  Flight  Manual. 

(b)  In  addition  to  the  requirements  of 
§  23.1585(c).  procedures  for  maintaining 
or  recovering  control  of  the  airplane  in 
all  conditions  identified  in  section  8  of 
these  special  conditions  must  be 
included  in  the  Airplane  Flight  Manual. 

(c)  The  information  required  bv 

§  23.1583(c)(4)  and  §  23.1587(d)  must  be 
furnished  with  the  propeller  control 


system  failed  or  with  one  engine 
inoperative,  whichever  is  more  critical 

10.  Suction  Defuplmg 

(a)  The  airplane  defueling  system  Inot 
including  fuel  tanks  and  fuel  tank  vents) 
must  withstand  an  ultimate  load  that  is 
2.0  times  the  load  arising  fmm 
maximum  permissible  defiu'liiit; 
pressure  (positive  or  negati\e)  at  the 
airplane  fueling  connection. 

11   FADEC  Installation 

(a)  The  installation  of  the  electronic 
engine/propeller  control  (FADEC 
control  system)  must  comply  with  the 
requirements  of  §23.1309  (a)  through 

(e). 

Issued  in  Kansas  City,  Missouri  on 

Si'plcnibt'r  24,  2IHP, 

Michael  Gallagher, 

Manngfr.  Smnll  Airplane  Directorate,  Aircraft 

(jrtification  Srairt' 

!FR  Dm    0^-2.^084  Filed  10-4-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE170.  Special  Condrtton  23- 
109-SC] 

Special  Conditions;  Byerly  Aviation; 
Twin  Commander  Models  690,  690A, 
690B,  690C,  690D,  695,  695A,  and 
695B;  Protection  of  Systems  for  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  special  conditions;  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  to  Byerly  Aviation.  Inc  ,  Greater 
Peoria  Regional  Airport.  6100  EM 
Dirksen  Parkway.  Peoria.  Illinois  61607. 
for  a  Supplemental  Tvpe  Certificate  for 
Twin  Commander  model  serie.s  690.  695 
airplanes.  This  airplane  will  ha\e  ii(i\el 
and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  an  electronic  flight 
instrument  system  (EFIS),  manufarturcii 
by  Meggitt  Avionics,  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  (jf  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF)  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 


establish  a  Icxel  dt  ^,iir\\  ''(juivalent  to 
the  airworthiness  standards  applicable 
tn  these  airplanes. 
DATES:  The  effective  date  of  these 
sp(M  i,d  ronditions  is  September  17, 
2001   ( .  inments  must  be  received  on  or 
befnii  \ii\  ember  5,  2001. 
ADDRESSES:  Comments  may  be  mailed 
in  (iu[)!i(  ate  to:  Federal  Aviation 
.XdiiMni'-tration,  Regional  Counsel. 
ALL- 7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE170,  Room  506,  901 
Locust,  Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE170.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
i  ederal  holidays,  between  7:30  a.m.  and 
■i  0(1  p  !n 

FOR  FURTHER  INFORMATION  CONTACT; 
Ervin  Dvorak,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301. 
Kan.sas  City,  Missouri  64106;  telephone 
(8  If'    -(J't^lJ  ' 

SUPPLEMENTARY  INFORMATION:  The  FAA 
hi-  (ii'tcrmined  that  notice  and 
op[!nriunitv  for  prior  public  comment 
hert'oii  arc  impracticable  because  these 
[)!()!  cdures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comnuinications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
rereived  on  or  before  the  closing  date 
fur  (  omrnents  will  be  considered  by  the 
.\dniinistratur  The  special  conditions 
mav  be  changed  in  light  of  the 
corfiments  received.  All  comments 
re(  eived  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
I  losing  date  for  comments.  A  report 
summarizing  each  substantive  public 
((intact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
pocket  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  m  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  No.  CE170."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background  I 

On  December  18,  2000,  Byerly 
Aviation  Inc.,  Greater  Peoria  Airport  , 
6100  Everitt  M  Dirksen  Parkway.  Peoria. 
Illinois  61607.  made  an  application  to 
the  FAA  for  a  new  Supplemental  Type 
Certificate  for  Twin  Commander  model 
series  690/695  airplanes.  The  Twin 
Commander  model  series  690/695 
airplanes  are  currently  approved  under 
TC  No.  2A4.  The  proposed  modification 
incorporates  a  novel  or  unusual  design 
feature,  such  as  digital  avionics 
consisting  of  an  EFIS,  that  is  vulnerable 
to  HIRF  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §21  101,  Byerly  Aviation.  Inc.  must 
show  that  their  modification  to  Twin 
Commander  model  690,  690A,  690B, 
690C,  690D,  695.  695A,  &  695B  aircraft 
meets  the  applicable  portions  of  the 
Certification  Basis  for  each  respective 
model  as  shown  on  Type  Certificate 
data  sheet  Number  2A4,  and  §  23.1301 
of  Amendment  23-20;  §§  23.1309, 
23.1311,  and  23.1321  of  Amendment 
23-49:  and  §  23.1322  of  Amendment 
23—43:  exemptions,  if  any:  and  the 
special  conditions  adopted  by  this 
rulemaking  action. 

Discussion 

If  the  Admiiustrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions  are  normally 
issued  in  accordance  with  §  11.38,  and 
become  a  part  of  the  type  certification 
basis  in  accordance  with  §  21.101(d) 

Special  conditions  are  initially 
applicable  to  the  model  for  which  thev 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusuSl 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

Byerly  Aviation  Inc.  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS,  which  are  susceptible  to  the  HIRF 


environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 

Prntpction  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF):  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  elei  trical  and  electronic 
svstems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog  and 
digital  elec:tronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  by 
the  HIRF  The  HIRE  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  cire  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 


electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  in  the  following 
table: 

Field  strength 
i    (volts  per  meter) 


Frequency 

Peak 

Average 

10  kHz— 100  kHz  

100  kHz— 500  kHz  

500  kHz— 2  MHz 

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 
50 
50 

2  MHz— 30  MHz  

100 

30  MHz— 70  MHz  

50 

70  MHz— 100  MHz  

100  MHz— 200  MHz  

200  MHz— 400  MHz  

400  MHz— 700  MHz  

700  MHz— 1  GHz  

1  GHz— 2  GHz  

50 
100 
100 

50 
100 
200 

2  GHz— 4  GHz  

200 

4  GHz— 6  GHz  

200 

6  GHz— 8  GHz  

200 

8  GHz— 12  GHz  

300 

12  GHz— 18  GHz  

200 

18  GHz— 40  GHz  

200 

The  fieW  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values  over 
the  complete  modulation  period. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  rms  per. 
meter,  electrical  field  strength,  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
apphcation  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
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system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRE  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Twin 
Commander  690,  690A,  690B,  690C. 
690D,  695.  695A,  &  695B  airplanes. 
Should  Byerly  Aviation.  Inc.  apply  at  a 
later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
feature,  the  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  uiuiecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Fart  23 

Aircraft.  Aviation  safety,  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3  and 
44701;  14  CFR  part  21.  §§  21.16  and  21.101. 
and  14  CFR  pari  11.  §§11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Twin  Commander 


model  690,  690A,  690B.  690C.  690D, 
695,  695A,  and  695B  airplanes  modified 
by  Byerly  Aviation.  Inc.  to  add  an  EFIS 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity' 
Radiated  Fields  IHIRFl.  Each  svstem 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilitips 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  eiectromagnetir  fields 
external  to  the  airplane 

2  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to.  or  causp,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Kansas  City.  Missouri  on 
September  17.  2001. 
Michael  Gallagher, 

Manager.  Small  Airplant  Directorate.  Aircraft 
Certification  Senice. 
[PR  Dot    01-25086  Filed  10^-01;  8:45  ami 

BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Doctcet  No.  30273:  Amdt.  No.  2073] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokeb  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  niles 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-appro\  ed 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1.  1982. 


ADDRESSES:  .Availahilitv  uf  m.itter 
incorporated  bv  referenie  in  tiie 
amendment  is  as  follows: 

For  Exominntinn — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washingttm,  DC  20591; 

^  The  FAA  Regional  Office  of  the 
region  in  v\hi(  h  .4 fleeted  airport  is 
located,  or 

^  The  Flight  liisptH-tion  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1  FA.A  Publii  Inquiry- Center  (APA- 
200).  F.\A  Headquarters  Building.  800 
Independence  .Avenue.  SW., 
Wa.<hing1on.  DC  20591;  or 

2  The  ¥.\A  Regional  Office  of  the 
region  in  whii  h  the  affected  airport  is 
!o(  ated 

Bv  Suhsi  Tiption — Copies  of  all  SLAPs, 
mailed  once  everv  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  Of    20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  I'roi  I'dure 
Standards  Branch  iANK  AFS-420). 
Flight  Technologies  ami  I'rograms 
Division.  Flight  Standards  Service. 
Federal  Aviation  .Administration.  Mike 
Monrone\  .Aeronautical  Center.  6500 
Ma(  Arthur  Blvd..  Oklahoma  Citv,  OK 
73169  l.Mail  Address:  P.O.  Box  25082. 
Oklahoma  City.  OK  73125).  telephone: 
(40=))  454-4164 

SUPPLEMENTARY  INFORMATION:   I  hl'~ 
amendment  to  part  97  of  the  FtMi>r.jl 
Aviation  Reeulatmnv  '14  C'T'K  part  97) 
establishes   .iiiienii'-    Mi^jirniis   or 
revokes  Standard  ln^'rument  Approach 
Procedures   Sl.M''.    Die  complete 
regulat()r\  (iev(  nj  t,  :!,  on  each  SLAP  is 
containeii  m  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
.Airmen  (NOT AM)  which  are 
in(  orporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
t:FR  part  .51 .  and  §  97.20  of  the  Federal 
.Aviations  Regulations  (FAR).  Materials 
ini  orfiorated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  nl  SiAPs,  their 
(  omplex  nature,  and  the  need  for  a 
spet:ial  format  make  their  \eriiatim 
publication  in  the  Federal  Register 
expensue  and  impractical   Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
In  reference  are  realized  and 
publication  of  the  complete  description 
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of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessarv.  The 
provisions  of  this  aniendnnent  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  t\pes  and  effective  dates  of  the 
SL\Ps.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number.  < 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  C.FK 
part  "17)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP  The  SL\P  information  in  some 
previouslv  designated  FDC/Temporary 
(FDC/T)  S."OTA.Ms  is  of  such  duration  as 
to  be  permanent  With  conversion  to 
FDC/P  .MOTAMs.  the  respeaive  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS)  in  dovelopins 
these  chart  changes  to  SIAPs  bv  FDC  F 
NOTAMs.  the  TERPS  c  riteria  were 
applied  to  onlv  these  specific  conditions 
existing  at  the  affected  airports.  All 
Si.\P  jmendments  in  this  rule  have 
been  pre\iciuslv  issiu'd  b\  the  F.\A  in  a 
National  Flight  Data  Clenter  (FDC) 
Notice  to  .Airmen  (NOTAM)  as  an 
emergencv  action  of  immediate  flight 
safety  relating  directly  to  published 


aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commen  e.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  t:ontrary  to  the 
public  interest  and.  where  applicable. 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  F.A.X  has  determined  that  this 
regulation  onlv  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv  to  kepp  them  operationally 
current   It.  therefore — (1)  is  not  a 
"significant  regulatorv  action"  under 
Executive  (Jrder  1286f);  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FK  1 1U.14;  February  2fi.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatorv  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Dated:  Issued  in  Washington,  DC  on 
September  28,  2001 

Nicholas  A.  Sabatini, 

Director.  Flight  Standards  Senire. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  I   S.C.  40103.  401 1^.  40120, 
44701;  49  I  .S.C.  106(g);  and  14  CFR 
11  49(tj)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §97,23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME, 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §97.3.5  COPTER 
SIAPs.  Identified  as  follows: 

*   *   *  Effectivp  Upon  Publication 


FDC  dale 


State 


City 


Airport 


FDC  No 


Subject 


08.20.01 
08,20/01 
0&21  01 
Oa'22'01 

08/2201 
08-2201 
08/2201 

08/23/01 
Oa'23/01 


lA 
OK 
OK 
MO 

MO 

TX 

TX 

NE 

NE 


AUDUBON         

PAULS  VALLEY  

PAULS  VALLEY  

CAPE  GiFIARDEAU 


CAPE  GIRARDEAU 
DALLAS-FORT  WORTH 
DALLAS-FORT  WORTH 


MC  COOK 
MC  COOK 


AUDUBON  COUNTY  

PAULS  VALLEY  MUNI   '. 

PAULS  VALLEY  MUNI   

CAPE  GIRARDEAU  REGIONAL 

CAPE  GIRARDEAU  REGIONAL 
DALLAS-FORT  WORTH  INTL  ... 
DALLAS  FORT  WORTH  INTL  .., 


MC  COOK  MUNI 
MC  COOK  MUNI 


08/23/01 

NE 

08/23/01 

NE 

08/23,01 

OK 

08/30/01 

OK 

08/30/01 

OK 

09/06/01 

WA 

09/06/01 

WA 

09/06/01 

WA 

09/06/01 

WA 

09/11 '01 

WA 

09/11/01 

WA 

09/11 '01 

WV 

09/11/01 

WV 

09/1201 

CA 

MCCOOK 
MCCOOK 
MCCOOK 
ADA 
ADA 

SEATTLE  , 
SEATTLE  . 
SEATTLE   . 

SEATTLE   . 
SPOKANE 
SPOKANE 
ELKINS    „ 

ELKINS    ... 

ONTARIO  . 


MC  COOK  MUNI      

MC  COOK  MUNI      

MC  COOK  MUNI   

ADA  MUNI         

ADA  MUNI  

BOEING  FIELD/KING  COUNTY  INTL 
BOEING  FIELD/KING  COUNTY  INTL 
SEATTLE-TACOMA  INTL  


SEATTLE-TACOMA  INTL  

SPOKANE  INTL  

SPOKANE  INTL 
ELKINS-RANDOLPH    CCKJENNINGS 

RANDOLPH  FIELD 
ELKINS-RANDOLPH    CO-JENNINGS 

RANDOLPH  FIELD 
ONTARIO  INTL  


1/86/16     NDB  RWY  32.  AMDT  5 
1'8661     GPS  RWY  35,  AMDT  1 
1/8663     NDB  RWY  35  AMDT  3A 
1/8764     NDB  OR  GPS  RWY   10.  AMDT 

9A 
1/8766     VOR  RWY  10.  AMDT  2 
1/8771     GPS  RWY  31R,  ORIG 
1/8779     VOa'DME     RNAV     RWY     31 R, 

ORIG 
1/8825     VOR  RWY  12,  AMDT  118 
1/8826     VOR  OR  GPS  RWY  30,  AMDT 

10B 
1/8827     GPS  RWY  12,  ORIG-A 
1/8828     VOR  RWY  21 ,  AMDT  4D 
1/8831     RNAV  (GPS)  RWY  21 ,  ORIG-A 
1/9122     VOR/DME  RWY  17,  AMDT  IB 
1/9130     GPS  RWY  35,  ORIG-A 
1/9397     ILS  RWY  13R,  AMDT  28 
1/9398     LOC/DME  RWY  13R.  AMDT  1 
1/9401     ILS    RWY    16R    (CAT    I,    II.    III). 

AMDT  12 
1/9403     ILS  RWY  16L.  AMDT  1 
1/9735     RNAV  (GPS)  RWY  3,  ORIG-A 
1/9736     RNAV  (GPS)  RWY  21,  ORIG-A 
1/9737     GPS  RWY  23.  ORIG-A 

1/9738  j  GPS  RWY  5.  ORIG 

1/9779  I  RNAV  (GPS)  RWY  26L.  ORIG 
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FDC  date  State  City 

ONTARIO  

ONTARIO  

ONTARIO  

KLAMATH  FALLS  

SEATTLE   

SEATTLE   

SEATTLE   

LAS  VEGAS    

LAS  VEGAS      

LAS  VEGAS      

BROWNSVILLE  

SPARTA  

SPARTA  

SPARTA  

GULF  SHORES  

OXFORD  

OKMULGEE 

OKMULGEE    

OKMULGEE  

OKMULGEE  

BARDSTOWN  

OMAHA     

OMAHA    

I 

09/20/01    :  NE  I  OMAHA    

0921/01  AL  GULF  SHORES  

09/21/01  .      AL  GULF  SHORES  

09/21/01  IN  BLOOMINGTON  

09/21/01  IN  BLOOMINGTON 

09/25/01    IL  CHICAGO/WEST  CHI- 


Airport 

ONTARIO  INTL  

ONTARIO  INTL  

ONTARIO  INTL  : 

KLAMATH  FALLS  INTL     

SEATTLE-TACOMA  INTL  

SEATTLE-TACOMA  INTL  

SEATTLE-TACOMA  

MCCARAN  INTL  

MCCARAN  INTL  

MCCARAN  INTL  

BROWNSVILLE/SOUTH    PADRE    IS- 
LAND INTL 

SPARTA/FORT  MC  COY   

SPARTA/FORT  MC  COY   

SPARTA-'FORT  MC  COY   

JACK  EDWARDS  

HENDERSON-OXFORD  

OKMULGEE  REGIONAL  

OKMULGEE  REGIONAL  

OKMULGEE  REGIONAL   

OKMULGEE  REGIONAL  

SAMUELS  FIELD        

EPPLEY  AIRFIELD    

EPPLEY  AIRFIELD    

EPPLEY  AIRFIELD    

JACK  EDWARDS        

JACK  EDWARDS       

MONROE  COUNTY    

MONROE  COUNTY  

DU  PAGE         


FDC  No. 


Subject 


09/12/01 
09/12/01 
09/12/01 
09/12/01 
09/14/01 
09/14/01 
09/14/01 
09/17/01 
09/17/01 
09/17/01 
09/17/01 


CA 
CA 
CA 
OR 
WA 
WA 
WA 
NV 
NV 
NV 
TX 


09/18/01  Wl 

09/18/01    Wl 

09/18/01  Wl 

09/19/01  AL 

09/19/01  NC 

09/19/01  OK 

09/19/01  .      OK 

09/19/01    OK 

09/20/01    OK 

09/20/01  KY 

09/20/01    NE 

09/20/01    NE 


1  9780  RNAV  (GPS)  RWY  8L   ORIG 

1  9781  RNAV  (GPS)  RWY  8R   ORIG 

1/9782  RNAV  (GPS)  RWY  26R,  ORIG 

19802  ILS  RWY  32   AMDT  198 

i'9922  RNAV  (GPS/  RWY  16R,  ORIG 

1  9924  RNAV  (GPS)  RWY  16L,  ORIG 

1  9925  RNAV  (GPS)  RWY  34R   ORIG 

1  0065  ILS  RWV  25R   AMDT  16D 

10066  ILS  RWY  25L    AMDT  2B 

1'0067  VOR  RWY  25LR   AMDT  2A 
1/0113  ;VOR    OP    TACAN    OR    GPS-A. 

!       AMDT  ' 

1^17  NDB  RWV  .:><-    AMDT  2 

1/0118  NDE  PWr  ;>c    AMDT  1 

1/0119  GPS  RWV  -1    AMDT  ■ 

1/0159  VOR  OR  GPS  A   AMDT  2A 

1  01^8  NDB  OR  GPS  RWY  6.  AMDT  IB 

1  0212  GPS  RWY  17   ORIG 

V0213  NDB  RWY  17.  AMDT  38 

1/0214  VOR^A   ORIG 

1/0237  ILS  RWY  i:   GRIG   A 

1/0253  GPS  RWY  20.  AMDT  1 

1/0271  ILS  RWY  18   AMDT  6C 

1/0272  ILS    RWV    MP     CAT   I,    II.    III). 

AMDT  2A 

1/0273  NDB  OP  GPS  PW^    MR,  AMDT 

24B 

1/0306  GPS  RWY  27    AMDT  1 

1/0307  RNAV  (GPS'  RWY  9   ORIG 

1/0319  VOR  DME  RWY  35   AMDT  15 

1/0321  ILS  RWY  35,  AMDT  5 

1/0468  ILS  RWY  IL   AMDT  1 


09/25/01 

PA 

PA 

CAGO 

CHICAGOWEST  CHI- 
CAGO 

PITTSBURGH  

PITTSBURGH  

DU  PAGE     

1.0469 
1/0493 

1.'0496 

VOR  OP  GPS  RWY 

CONVERGING    ILS 
AMDT  2 

CONVFRING      ILS 
AMDT  3A 

IL   ORIG 

09/26/01 

PITTSBURTH  INTL      

RWY    28R. 

09/26/01 

PITTSBURGH  INTL     

RWY      32, 

|FR  Doc.  01-2,5087  I'lled  10-04-Ul;  8;45  ami 

BILUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart97 

[Docket  No.  30272;  Amdt.  No.  2072] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 


new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports 

DATES:  An  effective  date  for  each  ,S1.\!' 
is  specified  in  the  amendaton,' 
provisions. 

Incorporation  by  reference-approveci 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reappnn  ed 
as  of  January-  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airporl  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP 

For  Purchase — Individual  SlAI' 
copies  may  be  obtained  from; 


1.  FA.-X  Puhht  liiquirv  Center  (APA- 
200),  F.\A  Headquarters  Building.  .  800 
Independence  Avenue.  SW., 
Washington,  DC:  20591;  or 

2  Th.  I  .\.\  K.  c.onal  Office  of  the 
regpin  in  whi;  .'i  '!!•■  affected  airport  is 
loca't'd 

Ih  Sij,'  M  iii'tian — (k)pies  of  all  SLAPs. 
maili'd  iini  >  •  \  er\  2  weeks,  are  for  sale 
1)\  the  Su[)t'ni)t>  iident  of  Documents, 
r  S  (,ii\ernnit'ot  i'rinting  Office, 
Washmgti-.n,  I)(    J()402. 

FOR  FURTHER  INFORMATION  CONTACT; 

Donald  P   Pate.  Flight  Pnn  .-.i.ire 
.Standards  Bran(  h    AM(  Al  s  4  20). 
Flight  Tei.hnologies  ami  PmuMms 
Di\'isinn.  Flight  Standards  ^>er\  ice. 
Federal  .'\viati()n  .Adiiiinistration.  Mike 
Monrone\  Aeroii.iiiiii  al  Center,  6500 
South  Mac  .Arthur  Uhd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P,0  Box 
2.5082  Oklahoma  (atv  OK  73125) 
telephone    (4051  1^54-4  if,4 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends.  sus[)ends,  or 
revokes  Standard  Insirumi'nt  Approach 
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Procedures  (SLAPs).  The  complete 
regulator*'  description  of  each  SIAP  is 
contained  in  official  ¥\A  form 
documents  which  are  incorporated  hv 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR),  The  applicable  FAA  Forms  axe 
identified  as  FA.A  Forms  826(>-.?.  8260- 
4.  and  8260-5  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expansive  and  impractical  Further, 
airmen  do  not  use  the  regulatorv  text  ot 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number 

The  Rule  ' 

This  amendment  to  part  97  ih  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal   Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  F<\A  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  mav  require  making  them 
effective  in  less  than  30  days  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  davs 


Conclusion 

The  F.\A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not 
a"significant  regulatory  action"  under 
Executive  (Jrder  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034-' February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatorv  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economu;  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  September 
28,  2001 
Nicholas  A.  Sabatini, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUME^fr 
APPROACH  PROCEDURES 

1  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

.Authoritv:  49  U.S.C.  lU6|p).  4010,^.  40113, 
411120   44"l)l:  and  14  CFK  11  49(b)(2). 

2  Part  97  is  amended  to  read  as 
follows: 

Bv  dmending:  «)97.2,i  VOK,  VOR/DME, 
VOR  or  TACON.  and  VOK  DME  or  TACAN: 
§97.25,  inc..  LOC/DMK,  LD.\,  LDA/DME, 
SDF,  SDE'IIMK:  <»')7  27  NUB.  NDB'DME; 
6,97.29  ILS,  ILS/UME,  ISMLS.  ,MLS.  MLS/ 
DME.  MLS/RNAV;  '>,^7.^^  RADAR  SIAPs; 
§97.:J3  RNAV  SIAPs;  and  §97.35  COPTER 
SIAPs.  identified  as  follows: 

*   *    '  Effective  November  I .  JOOl 

Grand  Canyon.  AZ.  Grand  Canvon  National 

Park.  VOR  RWY  3,  Amdt  .t 
Grand  (ianvun.  .\'/..  (Jraiid  Canvon  .National 

Park.  ILS.  RWY  3,  On« 
(>rand  Canvon.  .\L.  Grand  Canvon  National 

Park.  ILS/DME  RWY  i   Anid't  3A. 

CANCELLED 
Grand  Canvon.  AZ.  Grand  Canvon  National 

Park.  RNAV  (GPS)  RWY  3.  Orig 
Grand  Canyon.  AZ.  Grand  (^nvon  National 

Park,  GPS  RWY  i,  Orig.  CANCELLED 


Gainesville  FL.  Gainesville  Regional.  LOG  BC 

RWY  10.  Amdt  7B,  CANCELLED 
Riplev.  MS,  Ripley  RNAV  (GPS)  RWY  21 . 

Orig 
New  York.  NY,  lohn  F.  Kennedv  Intl.  RNAV 

(GPS)  Y  RWY  31 L.  Orig 
New  York,  NY.  lohn  F,  Kennedv  Intl,  RNAV 

(GPS)  Z  RWY  31 L.  Orig 
Longview.  TX,  Gregg  Clountv.  VOR/DME 

RNAV  RWY  22.  Amdt  6A'CANCELLED 
Salt  Lake  Citv.  UT.  Salt  Lake  Citv  Intl,  VOR/ 

D.ME  or  TACAN  RWY  16L.  Amdt  2 
Salt  Lake  Citv,  LT.  Salt  Lake  Citv  Intl,  VOR/ 

DME  OR  TACAN  RWY  34R.  Amdt  8 
Salt  Lake  Citv.  IT.  Salt  Lake  Citv  Intl.  VOR/ 

DME  OR  TACAN  RWY  17,  Amdt  2 
Salt  Lake  Citv.  LT.  Salt  Lake  Citv  Intl.  ILS 

RWY  34R.  Amdt  1 
Salt  Lake  Citv.  I'T,  Salt  Lake  Citv  Intl.  ILS 

RWY  leR.Amdt  1 
Salt  Lake  Citv,  LT,  Salt  Lake  Citv  Intl.  ILS 

RWY  34L,  brig 
Salt  Lake  Citv,  LT.  Salt  Lake  Citv  Intl,  ILS/ 

DME  RWY'34L.  Amdt  lA,  CANCELLED 
Stafford,  VA,  Stafford  Regional  VOR  RWY  33. 

Orig 
Stafford.  VA.  Stafford  Regional  RNAV  (GPS) 

RWY  33,  Orig 

*    •    *  Effective  December  27.  2001 

Dillingham,  AK,  Dillingham,  MLS  RWY  1, 

Orig  CANCELLED 
Avon  Park,  FL.  Avon  Park  Muni.  GPS  RWY 

4,  Orig- A 
Bartow,  FL,  Bartow  Muni.  VOR/DME  RWY 

9L,  Amdt  2A 
Sebring,  FL,  Sabring  Regional.  GPS  RWY  36. 

Orig-A 
St.  Petersburg-Clearwater.  FL.  St.  Petersburg- 
Clearwater  Intl,  VOR  RWY  35R.  Orig-A 
Columbus,  OH,  Rickenbacker  Intl,  ILS  RWY 

5R.  Amdt  2 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No,  30264.  Amdt  No. 
2065  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  66.  FR  No.  164,  Page  44302; 
dated  August  23,  2001)  under  section  97  29 
effective  1  November  2001.  which  is  hereby 
amended  as  follows: 

St.  Petersburg-Clearwater,  FL,  St. 

Petersburg-Clearwater  Intl.,  NDB  RWY 

17L,  Amdt  20C. 
|FR  Doc.  01-25088  Filed  10-4-01;  8:45  am] 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
45  days  the  comment  period  for  the 
interim  final  rule  authorizing  a  health 
claim  on  the  association  between  plant 
sterol/stanol  esters  and  reduced  risk  of 
coronary  heart  disease  (CHD).  This 
interim  final  rule  appeared  in  the 
Federal  Register  of  September  8,  2000 
(65  FR  54686).  Interested  persons  were 
given  until  November  22.  2000.  to 
comment  on  the  health  claim.  After  the 
comment  period  closed.  FDA  received 
two  requests  to  reopen  the  comment 
period;  therefore,  this  reopening  is  in 
response  to  these  requests. 
DATES:  Submit  written  or  electronic 
comments  by  November  19.  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061.  Rockville.  MD  20852  Submit 
electronic  comments  to  http:// 
\u\-\v.  fda.gov/dockpts/ecoinments. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hoadlev.  Center  for  Food  Safetv 
and  Applied  Nutrition  (HFS-832).  Food 
and  Drug  Administration.  200  C.  St.  S\V  . 
Washington.  DC  20204.  202-205-5429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

hi  the  Federal  Register  of  September 
8.  2000  (65  FR  54686).  FDA  published 
an  interim  final  rule  authorizing  the  use. 
on  food  labels  and  in  food  labeling,  of 
a  health  claim  on  the  relationship 
between  plant  sterol/stanol  esters  and 
reduced  risk  of  CHD  (the  interim  final 
rule).  In  the  interim  final  rule,  FDA 
specified  requirements  for  a  health 
claim  about  the  relationship,  including 
types  of  food  eligible  to  bear  the  claim, 
sources  and  nature  of  the  plant  sterol/ 
standi  esters  that  are  the  subjects  of  the 
claim,  daily  intakes  of  these  substances 
needed  to  reduce  the  risk  of  CHD.  and 
analytical  methods  for  assessing 
compliance  with  qualifv'ing  criteria  for 
the  claim.  The  75-day  comment  period 
closed  on  November  22.  2000. 

After  the  comment  period  closed. 
FDA  received  comments  from  two 
companies,  Unilever  United  States.  Inc.. 
and  Raisio  Benecol  Ltd..  which 
included  requests  for  an  extension  of 
the  comment  period.  Both  comments 
requested  more  time  for  submission  of 
data  comparing  the  daily  intake  levels  of 
plant  sterol  esters  and  plant  stanol 
esters  that  are  effective  in  reducing  the 
risk  of  CHD.  Because  FDA  cannot 
extend  a  comment  period  that  has 
closed,  the  agency  considers  these  as 
requests  to  reopen  the  comment  period. 

Among  the  other  comments  received 
in  response  to  the  interim  final  rule 


were  requests  to  expand  the  types  of 
substances  eligible  for  the  health  claim 
to  include  unesterified  plant  sterols 
stanols  and  mixtures  of  plant  sterols  and 
plant  stanols.  We  also  received  a 
comment  advocating  the  use  of  serum 
apolipoprotein  B  level  as  a  surrogatp 
measure  of  CHD  risk 

Furthermore,  in  tln^  past  Near,  tiotii 
the  European  Commission  (ECj  and  th*' 
Australia  New  Zealand  Food  Standards 
Council  (ANZFSC)  have  taken 
regulatory  actions  limiting  food  use  of 
plant  sterol  esters  and  requiring 
advisory  labeling  statements  on  foods  to 
which  plant  sterol  esters  have  been 
added  Also,  a  recent  publication  from 
the  American  Heart  Association  (AHA) 
(Ref.  1)  raised  a  concern  about  daily 
ingestion  of  plant  sterol/stanol  ester- 
containing  foods  among  c  eriain 
individuals  who  have  abnormallv  high 
absorption  of  plant  sterols. 

FDA  believes  that  the  issues  raised  by 
comments  and  recpnl  e\  t-nts  are 
significant  and  that  thorougli  evaluation 
is  needed  before  a  final  rule  is  issued. 
Accordingly,  the  agency  is  reopening 
the  comment  period  for  this  rulemaking. 
Given  the  very  tight  timeframe>  th.it  are 
established  by  the  health  claim 
provisions  of  the  statute,  however  (see 
sectitm403(r)(4)(A)(i)  of  the  Federal 
Food.  Drug,  and  Cosmetir  At  t  (the  act) 
(21  U.S.C.  343(r)(4)(A)(i))).  as  well  .t^  \Ur 
agency's  interest  in  ensuring  that 
scientifically  valid  claims  arc 
authorized  as  quicklv  as  possible,  the 
agency  cautions  that  onh  on  ran> 
occasions  might  FDA  be  in  a  position  to 
reopen  the  comment  period  in  a  health 
claim  rulemaking.  In  this  case,  we 
*belie\e  that  reopening  the  comment 
period  to  obtain  public  input  on  the 
new  issues  is  important  to  help  us  makr 
more  informed  decisions  in  the  final 
rule.  Although  the  statutory  deadline  fur 
this  final  rule  has  passed,  FDA  intends 
to  mo\-e  as  expeditiously  as  possible  to 
complete  this  rulemaking. 

II.  Issues  on  Which  FDA  Is  Requesting 
Comment 

A.  Eligibility  of  I  'nestenfied  Plant 
Sterols  and  Plant  Stanols  Jar  the  Health 
Claim 

In  the  interim  final  rule,  FD.^  did  not 
include  unesterified  plant  sterols  and 
plant  stanols  in  the  definilicm  of 
substances  eligible  for  the  health  i  lami 
Several  comments  rt»quested  that  the 
agency  allow  foods  containing  the 
unesterified  form  of  these  substances  to 
bear  the  health  claim  While  some  of  the 
data  in  support  of  the  interim  final  rule 
were  from  studies  involving  unesterified 
plant  sterols  or  plant  stanols.  the  agency 
requests  submission  of  any  additional 


datri  on  the  fffec  ti\i':i'".v   particularly  at 
iower  intake  Icxrls.  ol  tile  unesterified 
liirni^  in  n-iiui  ing  the  risk  of  CHD.  FDA 
alsii  r>'ijiii'sis  -i.it.t  i>n  the  effects  of 
varii  HIS  tn.  n  1  iii.iini  >'s  on  the 
relationship  of  unesterified  plant 
stnrols/stanols  and  CHD  risk. 

B.  Daily  Intake  Levels  Necessary  to 
Reduce  the  Risk  of  CHD 

In  the  interim  final  rule,  FDA  required 
health  claims  for  plant  sterol/stanol 
esters  to  specif\'  the  daily  intake 
necessary  to  rei  i  i  i  "  i    risk  of  CHD.  The 
agency  set  diffei*  ;i'    :,.iiy  intake  levels 
for  plant  sterol  esters  and  plant  stanol 
esters  (1.3  grams/day  (g/d)  and  3.4  g/d. 
respectively),  based  on  studies  that 
showed  differences  in  the  levels  of 
intake  that  were  effective  in  reducing 
low-density  lipoprotein  (LDL)  and  blood 
total  cholesterol  levels.  Many  comments 
argued  that  one  of  the  daily  intake  levels 
should  be  changed:  several  comments 
argued  that  the  daily  intake  levels  for 
plant  sterol  esters  and  plant  stanol 
est<r-  -In  !ild  be  the  same.  FDA  requests 
further  Lumment  on  these  issues, 
including  supporting  data  on  the  daily 
intake  levels  of  plant  sterols  and  plant 
stanols  (in  either  esterified  or 
unesterified  form)  that  are  effective  in 
reducing  the  risk  of  CHD. 

C  Eligibility  of  Mixtures  of  Plant  Sterols 
and  Plant  Stanols  for  the  Health  Claim 

In  the  interim  final  rule,  FDA 
authorized  separate  health  claims  for 
plant  sterol  esters  and  plant  stanol 
esters.  One  comment  requested  that 
FDA  include  mixtures  of  plant  sterols 
and  stanols  in  the  definition  of 
substances  eligible  to  bear  the  health 
claim.  FDA  requests  data  on  the  daily 
intake  levels  of  mixtures  of  plant  sterol 
esters  and  plant  stanol  esters  (or 
mixtures  of  the  unesterified  forms)  that 
are  effective  in  louering  CHD  risk.  If 
plant  sterols  and  plant  stanols  (in  either 
eslerified  or  unesterified  form)  are  not 
equally  beneficial  at  the  same  levels  of 
intake  in  reducing  CHD  risk  (as 
e\  idenc  ed  hy  validated  surrogate 
markers).  FD.^  also  requests  data  on  the 
relative  amounts  of  plant  sterols  and 
plant  stanols  (in  either  esterified  or 
unesterified  form)  in  the  mixtures  that 
should  i]ii,iiit\  a  food  to  bear  the  health 
( laim 

D.  Significance  of  Apolipoprotein  B 
Concentration  as  a  Surrogate  Marker  for 

CHD  Risk 

One  comment  seeking  a  lower  daily 
effective  intake  level  for  plant  stanol 
esters,  argued  that  plasma 
apolipoprotein  B  level  is  a  reliable 
marker  of  LDL  cholesterol  that  can  be 
measured  precisely  and  directly,  in 
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contrast  to  serum  LDL  chnlestcrol  Ipvel. 
which  usually  is  determined  indirectly 
bv  calculation.  The  comment  further 
argued  that  plasma  apolipoprotem  B 
level  is  a  reliable  marker  in  evaluatiiiL; 
the  risk  of  cardiovascular  disease.  These 
comments  were  discussed  in  relation  to 
the  -Jtudy  bv  Hallikainen  et  al   (Ref.  2). 
In  the  Hallikainen  et  a!   studv.  the 
lowest  intake  of  plant  stanol  esters  that 
reduced  serum  LDL  cholesterol  was 
greater  than  the  intake  that  reduced 
serum  apnlipoprotein  B  Thus,  the 
comment  asserted  these  results  support 
a  lower  daily  effective  intake  level  for 
plant  stanol  esters  than  that  established 
in  the  interim  final  ruin 

FDA  reijuests  ciimmp'nt  on  use  of 
serum  apolipoprntein  B  as  a  validated 
surrogate  marker  for  CHD  and  on  the 
relative  utilities  of  apnlipoprotein  B  and 
LDL  cholesterol  in  predicting  CHD  risk. 

E  /s.s(;es  R'^^ordino  Scj/'e  L'se  of  Plant 
Sterol,  Stanol  Estt^rs  m  Foods  and 
Advisor.-  Libfl  Statements 

Since  the  issuanc:e  rif  the  plant  sterol/ 
stanol  esters  interim  final  rule,  FDA  has 
become  aware  of  pertinent  regulations 
from  other  countries.  The  EC  issued  a 
reguiatif)n  that  requires  the  label  of 
foods  to  which  plant  sterol  esters  have 
been  added  to  include  certain 
statements  (Ref  3).  Such  statements 
include;  (1)  The  product  is  for  people 
who  want  to  lower  their  blood 
cholesterol  levels;  (2)  patients  on 
cholesterol  lowering  medication  shoulil 
consume  the  product  nnK  under 
medical  supervision;  (^)  the  product 
mav  not  be  appropriate  nutritionallv  for 
certain  segments  of  the  population 
(pregnant  and  breast-fneding  women, 
and  children  under  the  age  of  .t  years); 
and  (4)  the  product  should  be  useci  as 
part  of  a  healthy  diet,  including  regular 
consumption  of  fruit  and  vegetables. 
The  EC  explained  that  statements  (3) 
and  (4j  were  necessary  to  protect 
populations  at  risk  (people  whose 
vitamin  A  status  was  not  optimal)  since 
these  produc  ts  mav  c;ause  a  reduction  in 
plasma  beta-carotene  (Ref  :)| 

The  .-\.\ZFSC;  adopted  the  standard. 
recommended  by  the  Australia  New 
Zealand  FoocJ  .\uthoritv  (Ref.  4).  that 
plant  sterol  esters  should  be  allowed  for 
use  only  in  edible  oil  spreads,  and  that 
the  produi;t  must  carrv  an  ad'.isory  labrl 
statement.  The  advisory  label  statement 
informs  consumers  that  plant  sterol 
ester-enriched  edible  oil  spreads  are  not 
appropriate  for  infants,  children  and 
pregnant  and  lactating  wimien.  and  th.it 
people  using  (holesterol-reducing 
medication  should  seek  medical  advice 
before  using  the  spreads. 

The  AHA  (Ref.  1)  recently  published 
a  statement  for  healthcare  professionals 


on  foods  containing  plant  sternl/stanol 
esters.  One  of  the  issues  that  the  AHA 
raised  concerned  individuals  who  have 
iinusualh'  high  intestinal  absorption  of 
plant  sterols   Plant  sterols  are  poorlv 
absorbed  by  the  human  intestine,  but 
individuals  who  are  homozygous  for  a 
rare  genetic  disease,  sitosterolemia  (also 
known  as  pbytosterolemia).  are  high 
absorbers  of  plant  sterols,  resulting  in 
tendon  and  subcutaneous  xanthomas 
(skin  lipid  deposits).  It  is  not  known  if 
individuals  heterozygous  for  this 
condition  absorb  higher  amounts  of 
plant  sterols  than  the  normal  population 
or  if  this  would  lead  to  adverse  effects. 
In  the  absence  of  more  data  on  the 
genetic  mutation  involved  in 
sitosterolemia,  the  AHA  recommends 
that  individuals  with  this  condition  not 
use  foods  containing  plant  sterols/ 
stanols. 

Section  201  (n)  of  the  the  act  (21 
U.S.C.  321(n))  states  that,  in 
determining  whether  labeling  is 
misleading,  the  agen(;y  shall  take  into 
account  not  only  representations  made 
about  the  product,  but  also  the  extent  to 
which  the  labeling  fails  to  reveal  facts 
material  in  light  of  such  representatirms 
or  material  with  respect  to 
consequences  that  may  result  from  use 
of  the  product.  The  omission  of  material 
facts  from  the  labeling  ot  a  food  causes 
the  product  to  be  misbranded  within  the 
meaning  of  sections  201(n)  and  403(a)(1) 
(if  the  act.  FDA  may  rt'quire  disclosure 
lit  material  facts  in  labt-ling  by 
rulemaking  or  bv  direct  enforcement 
action  (see  21  CFR  1.21). 

In  light  of  the  issues  raised  by  recent 
regulatory  actions  of  other  countries  and' 
by  the  AHA  statfment  (i.e  ,  whether 
foods  containing  plant  sterol  esters 
should  be  used  under  medical 
supervision,  the  appropriateness  of 
consumption  of  such  foods  bv  some 
subpopulation  groups.  negati\e  effect  of 
such  foods  on  plasma  beta-c:arotene,  and 
concerns  about  potential  hyper- 
absorption  of  plant  sterols  by  some 
individuals),  FDA  is  c:onsidering 
whether  changes  to  the  health  claim 
regulation  (^  101.83  (21  CFR  101.83)). 
advisory  labeling,  or  other  actions  are 
nt'eded  to  ensure  the  safe  use  of  plant 
sterols  and  stanols  (esterified  or 
unestenfied)  in  foods.  The  agency 
r^•quests  romnu'nt  on  whether  the 
concerns  summarized  above  are 
material  facts  and  what  action,  if  any, 
the  agency  should  take  to  address  them. 
Uepcnding  on  the  comments  received 
and  FDA's  own  evaluation  of  relevant 
data,  the  agency  may  consider  issuing  a 
proposal  to  amend  §  101,83  or  initiating 
a  separate  rub-making.  as  appropriate. 


m.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
by  November  19.  2001,  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  interim  final  rule  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday.  Submit  electronic  comments  to 
http://n-\uv. fda.gov/dockets/ecomments. 
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The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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through  Friday. 
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Foods  dnd  Blood  Cholesterol  Levels.  ,\ 
Statpment  for  Healthcare  Hrofessionals  From 
the  Nutrition  Committee  of  the  Counc;il  on 
Nutrition.  Physical  .^ctivity.  and  Metabolism 
of  the  American  Heart  .Association." 
Cirrulntinn.  vol.  lO.i,  pp.  1177-n7'1.  2001 

2.  itallikainen,  M.  .\..  E.  S.  .Sarkkinen.  and 
M.  I.  ),  Uusitupa.  "Plant  Stanol  Esters  Affect 
Serum  Cholesterol  Concentrations  of 
H\percholesterolpmi(;  Men  and  Wonipn  in  a 
Dose-Dependent  Mannpr,"  Inurnal  of 
\utrition.  vol.  l.iO.  pp.  767-77fi,  2000. 

3.  Commission  Decision  of  luly  24,  2000. 
or^  "Authorizing  thf  Placing  on  ihe  Market  of 
■'I'ellow  Fat  Sprpads  with  .Added  Phvtostprol 
Ksters'  as  a  Novel  Food  Ingrpdient  under 
Regulation  (EC!)  No  258'97  of  the  European 
Parliament  and  of  the  Council. "  (Jffii  iai 
Inurnal  I.  200.  .August  8.  2000.  pp.  0059- 
(1060 

4.  .Australia  New  Zealand  Food  .Authority 
(ANZF.A).  Food  Standard  Ministers  .Approve 
Plant  Sterol  Esters  as  a  Novel  Food  Ingredient 
in  Edible  (lil  Snreads.  ANZFA  Media 
Rplease.  juup  1.  2001,  available  at 

www  ijn/la.^Qv  a\i. 

Dated-  .Spptpmber  28.  2001. 
Margaret  M.  Dotzel, 

Assnc\ali'  Commissinnrr  lor  Puiiry. 

|FR  Doc.  01-2.510(i  Filed  10-2-01;  .t;0;)  ptn) 

BILLING  CODE  4160-01 -S 
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DEPARTMErfT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  210  and  218 

RIN  1010-AC86 

Solid  Minerals  Reporting 
Requirements 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior, 

ACTION:  Final  rule;  correction. 


SUMMARY:  On  August  30.  2001.  MMS 

published  a  final  rule  titled  "Solid 
Minerals  Reporting  Requirements"'  (66 
FR  45760)  to  implement  MMSs 
reengineered  compliance  strategy  for 
solid  minerals.  This  document  makes 
minor  corrections  to  that  final  rule. 
EFFECTIVE  DATE:  October  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  P.  Shelby.  Regulatory  Specialist. 
Regulations  and  F()IA  Team.  Minerals 
Revenue  Management.  MMS,  telephone 
(303) 231-3151, fax  (303)  231-3385. or 
e-mail  Carol. Shelb\'@mms. gov. 

Correction 

In  Federal  Register  document  01- 
21638  published  Thursday.  August  30. 
2001 .  make  the  following  corrections: 

1 .  On  page  45771 ,  in  the  third 
column,  in  ^  210.201(c)(3)(i).  the  post 
office  box  number  "5760"  should  read 
"5810"  and  the  zip  code  "80217-5760" 
should  read  "80217-5810." 

2.  On  page  45773.  in  the  third 
column,  in  amendatory  instruction 
27. b..  the  words  "pursuant  to 
instructions  in  the  AFS  Payor 
Handbook — Solid  Minerals'  "  should 
read  "in  the  'AFS  Payor  Handbook — 
Solid  Minerals'." 

Dated:  Sfptfiiiher  1<).  2001. 
Lucy  Querques  Denett. 

.■\ss()(  latf  Dirrctor  for  MintTiily  Hevenue 

Managd'meiit. 

IFRDoc.  01-24988  Filed  10-4-01:  H  4.'>  dnit 

BILLING  COD€  MIO-MW-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 
[MD-050-fOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  OSM  is  approving  an 
amendment  to  the  Maryland  regu!at!)r\ 
program  (Maryland  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  197  7  (SMC:R.'\  or  tli.- 
Act).  The  amendment  revises  the 
Maryland  statutes  to  requin*  the  u'^e  nf 
financial  disclosure  forms  b\  the  Land 
Reclamation  C^,ominittee.  The 
amendment  satisfies  a  required  program 
amendment  at  30  CFR  920  16(1)  The 
amendment  is  intended  to  rp\  ise  th(> 
Maryland  program  to  be  no  less  effective 
than  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  October  5.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger.  Manager.  Oversight  aiKi 
Inspection  Office,  .Appalachian 
Regional  (Coordinating  Center.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  3  Parkway  Center, 
Pittsburgh  P.'\  15220.  Telephdne 
(412)  937-2153.  E-mail: 
griegHr<wosmrp  gov 

Maryland  Bureau  of  Mines.  160  South 
Water  Street,  Frostburg.  Marvland 
21532.  Telephone:  (301)  689-4136 

SUPPLEMENTARY  INFORMATION: 

I,  Bai  kgrdund  mi  the  Marvlrtiiit  Program 

II,  Submission  of  thi-  Aiiien.inienl 

III,  Uire(  tiir's  Findings 

!\    Summfirv  and  Disposition  of  Comments 

\'   Dirertor's  De(  ision 

\'I    Proi  edurdl  Deteimiiirttiuns 

I.  Background  on  the  Maryland 
Program 

Section  503(a)  of  the  Ai  t  permits  a 
State  to  assume  pnma''\'  for  the 
regulation  of  surfat  e  coal  mining  .md 
reclamation  operations  on  non-I'ederai 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things.  ■■*    *    *  .i 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  a(  cordanre 
with  the  requirements  of  the  Art  •    •    • 
and  "rules  and  regulations  consistent 
with  regulations  issued  by  the 
Secretary  "  pursuant  to  the  Act.  See  30 
U.S.C,  1253(a)(1)  and  (7)  On  the  basis 
of  these  criteria,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Maryland  program  on  Februar\-  18, 
1982.  You  can  find  background 
information  on  the  Maryland  program 
including  the  Secretary's  findings  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  Fpbruar\ 
18.  1982.  Federal  Register  (47  FR  7214) 
You  can  find  subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  at  30  (TR 
920.15  and  920.16 


II.  Submission  of  the  .Amendment 

H\  an  undated  letter  received  by  OSM 
jn  .May  7,  2001  (Administrative  Record 
No.  578-12).  Maryland  ^bmitted  a 
copy  of  House  Rill  984  as  a  formal 
proposed  amendment  to  its  program. 
Hie  House  Bill  was  enacted  to  require 
members  of  the  Land  Reclamation 
Committee  to  file  a  United  States 
Department  of  Interior  State  Employee 
Statement  of  Employment  and  Financial 
Interests.  Maryland  submitted  the 
formal  amendment  to  satisfy  a  required 
amendment  at  30  CFR  920.16(1).  We 
announced  the  proposed  amendment  in 
the  June  12.  2001 .  Federal  Register  (66 
FR  31571).  and  in  the  same  document 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  July  12.  2001   We  did 
not  r'(  eiv  e  any  public  comments.  No 
one  requested  an  opportunity  to  speak 
at  a  public  hearing,  so  no  hearing  was 
held. 

III.  Dirertnr's  Findings 

Set  f.rtli  lieJDU,  pursuant  to  SMCRA 
.md  the  l.ideial  regulations  at  30  CFR 

73.:  l,"i  and  ~.f  J  1"    ,!te 'i;.   !  )ir'Ttor's 
firidiiitis  (  I  III  erniiiL:  ".'i<    i';i'nainents  to 
the  Mar\land  peniiaiieji;  ri-gulatory 
[iriiijrain 

M.ir\lanij  iv  atidiiii:  nrw  paragraph  4. 
to  Se(  tion  1' -  J04  .d  the  Annotated 
Code  id  tlie  I'liblii  ( .eneral  Laws  of 
Mar\  1,111(1,  Lii\  iruinnent.  as  follows: 

(4'  Meniher-  i.i  t!i'   L.tiid  Kei  luii.dion 

Coiliinittee  ^tl.dl    hie   ,i    '     1,1. tf,:    M,!!.'- 

Department  if  hiienor  State  Employee 

Statement  n!  I.i!ipli'\-ment  and  Finanrjal 
interests 

.\-  ,1  reviiit    if  this  addition,  existing 
p  irai:raph  :4 .  is  re-numbered  as 
[lar.icraph  (5). 

W V  find  thnt  the  revision  is  no  less 
effei  ti\  I'  tii.ui  thi'  1  lit-  lal  regulations  at 
30  CFR  705.1 1(a)  and  705.17(a). 

I\    Summary  and  Disposition  of 
Comments 

Federai  Asencv  Comments 

()!iM.i\  111   J  mil,  we  asked  for 
coiiimentv  h'lui  \  .irious  Federal 
ageiK  les  u  til   !;ia\  have  an  interest  in 
tiie  Mar\  land  amendment 
(Administrative  Record  Number  MD- 
578-  1 3     We  solicited  comments  in 
Ai  {  (ir(f.tn(  e  \s  dh  section  503(b)  of 
SMCRA  and  M)  CFR  732.17(h)(ll)(i)  of 
the  Feder<d  rei^wl.itions.  No  responses 
v\  ere  rei  ei\  ed 

Esnimnmi'iiiiii  Pri'fr,  tmn  Agency  (EPA) 

I'ursuanl  t     ii)  CFK  732  17(h)(n)(ii). 
(JSM  1^  re(|\iired  to  obtain  the  written 
coneurren(  e  nf  the  KP\  w  ith  respect  to 
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those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality'  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  L'.SC.  1251  et  seq  ]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore 
unnecessary.  Therefore  OSM  did  not 
request  EPA's  concurrence 

Public  Comments 

No  comments  were  received  in 
response  to  our  request  for  public 
comments. 

V.  Directors  Decision 

Based  on  the  findings  above  we  are 
approving  the  amendments  to  the 
Maryland  program.  We  are  also 
removing  the  required  amendment  at  30 
CFR  920  16(1).  We  find  that  good  cause 
exists  under  5  U.S.C.  553(d)(3)  to  make 
this  final  rule  effective  immediately 
Section  503(a)  of  SMCRA  requires  that 
the  State's  program  demonstrate  that  the 
State  has  the  capability  of  carrying  out 
the  provisions  of  the  Act  and  meeting  its 
purposes.  MaJting  this  regulation 
effective  immediately  will  expedite  that 
process.  Maryland's  program  regarding 
this  action  is  now  consistent  with  the 
intent  of  the  Federal  regulations 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCR.^ 

VI.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  aind  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  thf 
counterpart  Federal  regulation 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with  ' 


regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 

B«'fnrm 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  bv  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM  Under  sections  503  and  505  of 
SMCRA  (30  use.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  7^2  have  been  met. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  I'se  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energv  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2|  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energv,  a  Statement  of  Energy  Effects 
is  n(jt  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (NEPA)  (42 
use.  4332(2)(C))  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8. 4. A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq] 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  govenunent  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated;  August  7.  2001. 
Tim  L.  Dieringer, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
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Regulations  is  amended  as  set  forth 
below: 


Authority:  .30  f  ,S  C   1201  pf  spr/ 

2.  Section  920.15  is  amended  in  the 
table  by  adding  a  new  entn  in 
chronological  order  bv  "Date  of  Final 
1.  The  authority  citation  for  part  920        Publication"  to  read  as  fnllows 
continues  to  read  as  follows: 


PART  920— MARYLAND 


§920.15     Approval  ot  Maryland  regulatory 
program  amendments 

***** 


Onglnai  amendment  submission 
date 


Date  of  final  publication 


CitatKxVdeschption 


May  7,  2001 October  5,  2001 


Section  15-204  i4u'5)  of  the  Annotated  Code  of  the  Public  General 
Laws  ot  Maryland,  Environment. 


3.  §920.16  is  amended  by  removing 
and  reserving  paragraph  (1). 

(FR  Doc.  01-25006  Filed  10-4-01:  8  4.t  am] 
BILUNG  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4139a:  FRL-7061-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Five  Individual 
Sources  Located  in  tt>e  Pittsburgh- 
Beaver  Valley  Area;  Withdrawal  of 
Direct  Final  Rule;  Republication 

Editorial  Note:  On  Thursday.  September 
27.  2001.  this  rule  document  FR  Doc.  01- 
23630  appeared  at  66  FR  49292-49293   Due 
to  numerous  errors  it  is  being  reprinted  in  its 
entirety. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  Direct  final  rule. 


SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  to  approve  revisons 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  five  major  sources  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area.  In  the 
direct  final  rule  published  on  August 
21,  2001  (66  FR  43779),  EPA  stated  that 
if  it  received  adverse  comment  by 
September  20,  2001.  the  rule  would  be 
withdrawn  and  not  take  effect.  EPA 
subsequently  received  adverse 
comments  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture). 
EPA  will  address  the  comments 
received  in  a  subsequent  final  action 
based  upon  the  proposed  action  also 
published  on  August  21.  2001  (66  FR 
43822).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 


DATES:  The  Direct  final  rule  is 
withdrawn  as  of  September  27,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford  at  (215)  814-2108 

List  of  Sab)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbon.^. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Reporting  and  rec  cirdkeeping 
requirements. 

Dated:  September  14.  2001 
fames  W.  Newson. 

Acting  Regional  Acinmu^'tnjtiir  Region  III. 

Accordingly,  the  additum  of 
§  52.2020(c)(173)  is  withdrawn  as  of 
September  27.  2001 

|FK  Do( ,  01-2:1630  Filed  9-26-01;  8:45  am) 
BILUNG  CODE  6560-S0-4I 

Editorial  Note:  On  Thurs(la\    September 
27.  2001.  this  rule  doi  umenl  FR  Dor  01- 
23630  appeared  at  66  FR  49292-19293.  Due 
to  numerous  errors  it  is  being  reprinted  in  its 
entirety, 

(FR  Do(    Rl-23630  Filed  10-5-01;  8:45  am] 
BILUNG  CODE  1SOS-«1-0 


ENVIRONIWENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300985A:  FRL-6795-8] 
RIN  207a-AB78 

Fenthion,  Methidathion,  Naied, 
Phorate,  ar>d  Profenofos;  Tolerance 
Revocations 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
action:  Final  rule. 


SUMMARY:  This  final  rule  revokes 
specific  tolerances  listed  in  the 
regulator*'  text  for  67  meat.  milk. 
poultry,  and  egg  (MMPE)  tolerances  f(n 
residues  of  the  organophosphate 
pesticides  fenthion,  methidathion. 
naled.  phorate,  and  profenofos  EP.'\ 
determined  that  there  are  no  reasonable 


expectations  nf  finite  residues  in  or  on 
meat.  milk,  pmiltrv ,  or  eggs  for  the 
aforementioned  organophosphate 
pesticides  and  therefore,  these 
tolerances  are  not  necessary.  EPA 
announced  on  August  2.  1999.  that 
those  tolerances  were  reassessed  under 
the  the  Federal  Food,  Drug,  and 
Cosmetic  Ad  (FFDCA)  Tbp  rpculatory 
actions  in  this  document  irt   (  irt  of  the 
Agency  s  reregistration  j  r  ei  i::i  under 
the  Federal  Insecticide.  !    iign  de,  and 
Rodenticide  Act  (FIFRA),  and  the 
tolerance  reassessment  requirements  of 
the  KFD(  A.  By  law,  EPA  is  required  to 
reassess  66%  of  the  tolerances  in 
existence  on  August  2.  1996.  by  August 
2002.  or  about  6.400  tolerances.  Siqce 
those  67  tolerances  were  previously 
reassessed,  those  reassessments  were 
counted  at  that  time  Con^i'ijuintly,  no 
reassessments  are  t  ounti  ,i  ),r;i  toward 
the  August  J()(i^  r>'\  ii'w  iic-  ii.!ieof 
FFD(  .A  seitmn  4i)8iq),  as  amended  by 
the  Food  Qvidiity  i'rotection  Act  (FQPA) 
of  1996, 

DATES:  This  regulation  is  effective 
January  3,  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-3o6985A.  must  be 
received  by  EPA  on  or  before  December 
■5,  2001 

ADDRESSES:  \\  ritten  objections  and 
hearing  requests  !na\  t)e  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  m  Unit  IV.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  in  VAW   \oiir  objections 
and  hearing  requests  must  identify' 
docket  control  niimlxT  ()PF-300985A  in 
the  subject  line  mi  tin  first  page  of  your 
response 

FOR  FURTHER  INFORMATtON  CONTACT:  By 
mail:  [oseph  Nevola.  Special  Review 
and  Reregistrdtinn  I)j\ision  I7508C), 
()ffi(  e  of  i^'stii  iile  t'lucrams. 
Environmental  I'mttM  tion  Agency,  1200 
Penns\  1\  ,101.1  .\\ '     WN     Washington. 
D(    2041)0,  teirphMM.    ;::,,::, Imt:  (703) 
•l08-8().-(7,  dHii  •■  iii.ii.  .tililM-ss: 
nvvolu.ioscplm,!  pj.^u\ . 
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SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me' 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


NAICS 
Codes 


Examples  of  Po- 

fentjally  Affected 

Entities 


32532 


Crop  production 
Animal  production 
Food  manutac- 

tunng 
Pesticide  manufac- 

tunng 


■    This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  .American 
Industrial  Classification  .System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  or  not  this  action  might  tippK 
to  certain  entities.  If  you  have  questions 
regarding  the  applicabilitv  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed'under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents^ 

1.  Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  EPA  Internet  Home  Page  at  http:// 
wn\-w. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entr>"  for  this  document  under  the 
"'Federal  Register — Environmental 
Documents."  You  can  also  go  diret  tly  to 
the  Federal  Register  listings  at  http:// 
w^vw. epa.gov/fedrgstr/.  A  frequentlv 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www  access  gpo.gov /nar ay cfr' 
cfrhtml_180/Title_40/40cfrlHO_00  html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300985A  The  official  record 
consists  of  the  documents  specifualU 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  information  (CIBI) 


This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  puhlii:  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
c:omments  submitted  during  an 
apphcable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB), 
Rm.  119.  CrvstalMail  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  \'A.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II,  Background 

A.  What  Action  is  the  Agency  Taking? 

In  this  final  rule.  EPA  is  revoking  the 
FFUfi.A  tolerances  for  residues  of  the 
orgdiiophijsphate  pesticides  fenthion, 
methidathinn.  naled.  phorate.  and 
profenofos  in  or  on  b"  specific  meat, 
milk,  poultry,  and  egg  (MMPE) 
commodities. 

EPA  is  revoking  these  67  tolerances 
because  they  are  not  necessary  to  cover 
residues  of  the  relevant  pesticides  in  or 
on  domesticallv  treated  commodities  or 
commodities  treated  outside  but 
imported  into  the  United  States.  Based 
on  feeding  studies  submitted  since  the 
time  that  the  tolerances  were  originally 
established,  the  Agency  had  concluded 
that  there  is  no  reasonable  expectation 
of  finite  residues  in  or  on  meat,  milk, 
poultry,  and  egg  commodities  associated 
with  those  tnlerances  for  fenthion, 
inethidathion,  naled.  phorate.  and 
profenofos.  These  feeding  studies  used 
exaggerated  amounts  of  the  compound 
(lUx  the  dietarv  burden)  and  did  not 
show  measurable  residues  of  the 
pesticides  tested.  Because  there  is  no 
reasonable  expectation  of  finite 
residues,  these  fi7  tolerances  are  not 
required  under  the  FFDCA  and  can  be 
revoked.  The  Agency  originally  made 
the  determination  that  there  is  no 
reasonable  expectation  of  finite  residues 
of  fenthion.  methidathion,  naled, 
phorate.  or  profenofos  for  the  67 
commodities  listed  below  on  July  11, 
1999  EPA  published  a  notice  in  the 
Federal  Register  on  .August  2,  1999  (64 
FR  41933)  (FRL-6097-3)  that  these  67 
tolerances  were  considered  as 
reassessed  and  have  already  been 
counted  toward  meeting  the  tolerance 
reassessment  requirements  listed  in 
FFDCA  section  408(q). 

EPA  is  not  issuing  today  a  final  rule 
to  revoke  those  tolerances  for  which 
EPA  received  comments  stating  a  need 
for  the  tolerance  to  be  retained. 


Generally,  EPA  will  proceed  with  the 
revocation  of  these  tolerances  on  the 
grounds  discussed  above  if:  (1)  Prior  to 
EPA's  issuance  of  a  section  408(f)  order 
requesting  additional  data  or  issuance  of 
a  section  408(d)  or  (e)  order  revoking  the 
tolerances  on  other  grounds, 
commenters  retract  the  comment 
identifying  a  need  for  the  tolerance  to  be 
retained,  (2)  EPA  independently  verifies 
that  the  tolerance  is  no  longer  needed, 
or  (3)  the  tolerance  is  not  supported  by 
data  that  demonstrate  that  the  tolerance 
meets  the  requirements  under  FQPA. 

In  the  Federal  Register  of  March  31, 
2000  (65  FR  17236)  (FRL-6497-7).  EPA 
issued  a  proposed  rule  to  revoke  the 
tolerances  listed  in  this  final  rule.  Also, 
the  March  31.  2000  proposal  invited 
public  comment.  In  response  to  the 
document  published  in  the  Federal 
Register  of  March  31,  2000,  no 
comments  were  received  bv  the  Agency. 

1.  Fenthion.  EPA  is  revoking  the 
tolerances  in  40  CFR  180.214(a)  for 
residues  of  fenthion  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  poultry,  fat;  poultry,  meat 
byproducts  (mbvp);  and  poultry,  meat. 
Iii  40  CFR  180.214(a).  EPA  is  also 
removing  the  "'(N)"  designation  from  all 
entries  to  conform  to  current  Agency 
administrative  practice  ("N" 
designation  means  negligible  residues). 

2.  Methidathion.  EPA  is  revoking  the 
tolerances  for  residues  of  methidathion 
and  its  metabolites  in  or  on  cattle,  fat; 
cattle,  mbyp;  cattle,  meat:  goats,  fat: 
goats,  mbyp:  goats,  meat:  hogs,  fat:  hogs, 
mbyp:  hogs,  meat:  horses,  fat:  horses, 
mbyp:  horses,  meat:  poultry,  fat: 
poultry,  mbyp:  poultry,  meat:  sheep,  fat: 
sheep,  mbyp:  sheep,  meat:  milk:  and 
eggs  by  removing  40  CFR  180.298(a)(2) 
in  its  entirety.  In  40  CFR  180.298.  EPA 
is  also  redesignating  paragraph  (a)(1)  as 
paragraph  (a)  and  removing  the  "(N)" 
designation  from  all  entries  in  the  table 
under  newly  designated  paragraph  (a)  to 
conform  to  current  Agency 
administrative  practice  (  "N" 
designation  means  negligible  residues). 

3.  Moled.  EPA  is  revoking  the 
tolerances  in  40  CFR  180.215(a)(1)  for 
residues  of  naled  and  its  conversion 
product  2,2-dichlorovinyl  dimethyl 
phosphate  in  or  on  cattle,  fat:  cattle, 
mbyp:  cattle,  meat:  goats,  fat:  goats, 
mbyp:  goats,  meat;  hogs,  fat:  hogs, 
mbyp:  hogs,  meat:  horses,  fat;  horses, 
mbyp;  horses,  meat:  poultry,  fat: 
poultry,  mbyp;  poultry,  meat:  sheep,  fat; 
sheep,  mbyp;  sheep,  meat:  milk;  and 

eggs- 

4.  Phorate.  EPA  is  revoking  the 

tolerances  in  40  CFR  180.206(a)  for 
combined  residues  of  phorate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  cattle,  fat;  cattle,  mbyp;  cattle, 
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meat;  goats,  fat;  goats,  mbyp;  goats, 
meat;  hogs,  fat;  hogs,  mbyp:  hogs,  meat; 
horses,  fat;  horses,  mbyp;  horses,  meat; 
poultry,  fat;  poultry,  mbyp;  poultry, 
meat;  sheep,  fat;  sheep,  mbyp;  sheep, 
meat;  milk;  and  eggs. 

5.  Profenofos.  Since  the  proposed 
rule,  §  180.404  was  revised  and 
paragraphs  (a),  (b).  (c).  and  (d)  were 
designated  on  May  24,  2000  (65  FR 
33691)  (FRL-6043-1).  EPA  is  revoking 
the  tolerances  in  40  CFR  180,404(a)  for 
combined  residues  of  profenofos  and  its 
metabolites  converted  to  4-bromo-2- 
chlorophenyl  in  or  on  poultry,  fat; 
poultry,  mbyp;  poultry,  meat;  and  eggs. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

When  EPA  establishes  tolerances  for 
pesticide  residues  in  or  on  raw 
agricultural  commodities,  the  Agency 
gives  consideration  to  possible  pesticide 
residues  in  meat,  milk,  poultry,  and/or 
eggs  produced  by  animals  that  are  fed 
agricultural  products  (for  example,  grain 
or  hay)  containing  pesticide  residues  (40 
CFR  180.6).  If  there  is  no  reasonable 
expectation  of  finite  pesticide  residues 
in  or  on  meat.  milk,  poultry,  or  eggs, 
then  tolerances  do  not  need  to  be 
established  for  these  commodities  (40 
CFR  180.6(b)  and  180.6(c)). 

C.  When  Do  These  Actions  Become 
Effective? 

These  actions  become  effective  90 
days  following  publication  of  this  final 
rule  in  the  Federal  Register.  EPA  has 
delayed  the  effectiveness  of  these 
revocations  for  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  affected  parties  receive  notice  of 
EPA's  actions.  Consequently,  the 
effective  date  is  Ianuar>'  3.  2002.  For  this 
particular  final  rule,  the  actions  will 
affect  uses  which  have  been  canceled 
for  more  than  a  year. 

D.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law.  EPA  is  required  to  reassess 
66%  or  about  6.400  of  the  tolerances  in 
existence  on  August  2,  1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  September  25,  2001.  EPA  has 
reassessed  over  3.780  tolerances.  In  this 
document.  EPA  is  revoking  67 
tolerances  and/or  exemptions;  however, 
since  all  were  previously  counted  as 
reassessed,  none  are  counted  here 
toward  the  August  2002  review  deadline 
of  FFDCA  section  408(q).  as  amended  by 
FQPA  in  1996. 


in.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Final  Action? 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  tn 
promote  the  coordination  of 
international  food  standards  When 
possible,  EPA  seeks  to  harmcjnize  U.S 
tolerances  with  Codex  MRLs  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL:  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  document 
the  reasons  for  departmg  from  thf 
Codex  level.  EPA's  effort  to  harmonize 
with  Codex  MRLs  is  summarized  m  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Documents  (REDs)  EPA  has  developed 
guidance  concerning  submissions  for 
import  tolerance  support  (65  FR  .35069. 
lune  1,2000)  (FRL-6559-:^)  This 
guidance  will  be  made  available  to 
interested  persons.  Electronic  copies  are 
available  on  the  internet  at  http;//      '^ 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,  "  then  select 
"Regulations  and  Proposed  Rules  '  and 
then  look  up  the  entn*'  for  this  document 
under  Federal  Register — Environmental 
Documents."  You  can  also  go  directly  In 
the  Federal  Register  listings  at  http:, 
www.epa.gov/fedrgstr/ 

IV.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  ma\ 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections  The  EP.^ 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modificatitm  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary'  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  pers(ms 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A    What  Do  I  \ofHi  ti-  Dc  In  Fiir  „n 
Obiertinn  or  Hf^qui'st  .i  Hrinnn: 

You  must  flic  \(iur  i'h)e»ction  or 
request  a  heaniit;  n;i  this  regulation  in 
act  (irdan(  (>  witti  th'-  iiivtructions 
provided  in  this  unit  .iiid  in  40  CFR  part 
178  To  ensure  proper  nc  cipt  h\  EPA, 
you  must  identify  dm  k>t  i  i  ntrol 
number  f)PF-  UIOMH"  A  m  the  subject 
line  on  the  first  \.a\:v  ni  your 
submission  .Ml  nvjuests  must  be  in 
writing,  and  must  he  mailed  or 
df  liM^red  to  thn  HtMring  Clerk  on  or 
!icfore  December  4.  2001. 

1  Fihng  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  ( !HI   liiturmation  so 
marked  will  imt  [>c  disclosed  except  in 
accordance  w  ith  procedures  set  forth  in 
40  CFR  pari  2   A  copy  of  the 
information  that  du.'v  [,, ,;  ,  ,  i,',:,;   r^P! 
must  be  suhinittcil  fni  hk  iiivini;  ,•,  iiih 
public  record   Inlormation  not  marked 
confidential  ina\  i)e  disclosed  publicly 
b\  EF.'\  without  prior  nolicf 

Mail  vour  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
A\  p . .  NW . .  \V d - h i  ntjt ( . n   DC  2 04 r>ri  >'ou 
ma\  also  deiiv  er  \  1  mi  reijui'^'  !>    tin- 
Office  of  the  Heannt-  (  I'tK  in  Km.  C400. 
Waterside  Mall,  401  M  St  .  .SU  . 
Washington,  DC  20460  The  Office  of 
the  Hearing  f'lerk  is  open  from  8  a.m. 
to  4  p.m    Monda\  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  IS  (202)  260-4865. 

2  Objection/hearing  fee  payment.  If 
you  file  an  objection  or  request  a 
hearing,  vou  must  also  pav  the  fee 
prescribed  hv  40  CFR  180'33(i)  or 
request  a  waiver  of  that  fee  pursuant  to 
40  CFR  180,33(m).  You  must  mail  the 
fee  to  EPA  Headquarters  Accounting 
Operations  Rrant.h,  Office  of  Pesticide 
Programs.  P  ()  Box  360277M, 
Pittsburgh.  PA  15251.  Please  identify 
the  fee  submission  by  labeling  if 

.    Toleranc  e  Petition  Fees." 

EP.A  IS  authorized  to  waive  any  fee 
requirement    v^he^  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phonp  at  (703)  305- 
5697.  by  e-mail  at 

tompkins  jim@epa  gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505r),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave  .  N\V  .  Washington.  DC  20460. 

if  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  vour  request  for  such  a  waiver  to; 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvani.t 
Ave..  MV.,  Washington,  DC  20460 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIA.,  vou  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  IB. 2   Mail  your 
copies,  identified  bv  docket  control 
number  OPP-300985A.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Ser\'ices  Division  (7502C).  (Office  of 
Pesticide  Programs.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave.,  N'W..  Washington,  DC  20460  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2,  You  may  also  send  an  electronic 
copy  of  vour  request  via  e-mail  to:  opp- 
docket@epa  gov  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6  18  0  or 
ASCII  file  format  Do  not  include  any 
CBl  in  your  electronic  copv  You  mav 
also  submit  an  electronic  c  opy  of  vour 
request  at  many  Federal  Depository 
Libraries.  | 

B  When  Will  thf'  Agency  Grant  a 
Request  for  a  Hennnii' 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact,  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary':  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justifv 
the  action  requested  (40  CFR  178.32). 

V.  Regulatory  Assessment 
Requirements 

This  final  rule  will  revoke  tolerances 
established  under  FFDCA  section  408. 


The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  type  of  action: 
i  e..  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist,  from  review  under  Executive 
Order  12866.  entitled  Regulatory- 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy-  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PR.'K}.  44 
U.S.C,  3501  et  seq..  or  impo.se  any 
enforceable  duty  or  contain  anv 
unfunded  mandate  as  described  under 
Title  II  of  the  Lhfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
(Jrder  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Mmoritv  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review-  or  any  other 
Agencv  action  under  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
SafeU- Risks  (62  FR  19885,  April  23. 
1997).  Because  this  rule  has  been 
exempted  from  review  under  Executive 
Order  12866  due  to  its  lack  of 
significancf;,  this  rule  is  not  subject  to 
ELxecutive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantlv  Alfi^i  t  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355'.  May 
22,  2001).  This  action  does  not  involve 
any  technical  standards  that  would 
require  Agency  consideration  of 
voluntarv  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
Pursuant  to  the  Regulatory  Flexibilitv 
Act  (RFA)  (5  U.S.C.  601  e't  seq.].  the  ' 
Agency  previously  assessed  whether 
revocations  of  tolerances  might 
significantly  impact  a  substantial 
number  of  small  entities  and  concluded 
that,  as  a  general  matter,  these  actions 
do  not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
t'ntities.  This  analvsis  was  published  on 
^December  17,  1997  (62  FR  66020),  and 
was  provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  Taking  into  account 
this  analysis,  and  available  information 
(oncerning  the  pesticides  listed  in  this 
rule,  1  certify  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Specifically,  as  per  the  1997  notice,  EPA 
has  reviewed  its  available  data  on 
imports  and  foreign  pesticide  usage  and 
concludes  that  there  is  a  reasonable 
international  supply  of  food  not  treated 
with  canceled  pesticides.  Furthermore, 
the  Agency  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  revocations  that  would  change 
EPA's  previous  analysis. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  '  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  pre-exemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175  requires  EPA  to  develop  an 
accountable  process  to  ensure 
'meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
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relationship  between  the  Federal 
government  and  Indian  tribes,  or  nn  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  1,1175  does  not 
apply  to  this  rule 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generallv  pro\ides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States'  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  I'nited 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrati\e  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  reccirdkeeping 
requirements. 

Dated;  SeptPinbcr  JO.  JODl 
lames  )ones. 

Actitiii  Dirrctor.  Otticr  <>t  Pf<ti:  iiif  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-4  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  road  as  follows 

Authorilv:  21  U.S.C.  iJ  l((i)    Uhia)  and 
371. 

§180.206    [Amended] 

2.  Section  180.206  is  amended  bv 
removing  from  the  table  in  paragraph  (a) 
the  entries  for  cattle,  fat:  cattle,  mbvp: 
cattle,  meat;  eggs:  goats,  fat:  goats, 
mbyp;  goats,  meat:  hogs,  fat:  hogs, 
mbyp:  hogs,  meat:  horses,  fat:  horses, 
mbyp:  horses,  meat:  mUk  (negligible 
residue):  poultry,  fat:  poultn,-.  mbyp: 
poultry,  meat,  sheep,  fat:  sheep,  mbyp; 
and  sheep,  meat. 

§180.214    [Amended] 

3.  Section  180.214  is  amended  by 
removing  from  the  table  in  paragraph 
(a),  the  entries  for  poultry,  fat:  poultrv. 
(mbyp);  and  poultry,  meat:  and  by 
removing  the    (N)"  designation  from  the 
entr\'  "milk  '  in  the  table  under 
paragraph  (a) 


§180.215    [Amended] 

4.  Section  180,215  is  amended  In 
removing  from  the  table  m  [<arat:rai,h 
(a)(1).  the  entries  for  (  attic   fat    :  ..'Me. 
mbyp:  cattle,  meat;  f-gg^,  goats,  i.jt. 
goats,  mbyp;  goats,  meat:  hogs,  fat;  hogs, 
mbvp;  hogs,  meat;  horses,  fat;  horses, 
mbvp;  horses,  meat:  milk;  poultry-,  fat; 
poultrv.  mbvp;  poultrv.  meat:  sheep,  fat: 
sheep,  mbvp:  and  sheej).  meal. 

§180.298    [Amended] 

5.  Section  180.298  is  amended  by 
redesignating  paragraph  (a)(1)  as  (a),  and 
bv  n^moving  the  "(N)"  designation 
wherever  it  appears  in  the  "parts  per 
million  '  column  in  the  table  under 
newly  designated  paragraph  (a)  and  by 
removing  paragraph  (a)(2). 

§180.404    [Amended] 

6.  Section  180.404  is  amencied  by 
removing  the  entries  for  poultry,  fat: 
poultrv.  mbvp;  poultrv',  meat:  and  eggs 
from  the  table  in  paragraph  (a). 

(  K  1)  (    01-2.5020  Filed  10-4-01;  8:45  am) 

BILLING  CODE  6560-5&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7074-2] 

Idaho:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Enviriiiinicntrfl  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  immediate  final 

rule 


SUMMARY:  We  are  withdrawing  the 

immediate  final  rule  fn:  Idaho;  Final 
.■\uthori7,ation  of  Stat*-  Ha/.ardous  Waste 
Management  Program  ReviMon 
[)ublished  on  .-\ugust  22.  2001,  66  FR 
44071,  whii  h  approved  revisions  to 
Idaho's  Hazardous  Waste  Regulations, 
We  stated  in  the  immediatf  final  rule 
that  if  we  received  i  omments  that 
oppose  this  authorization,  we  would 
publish  a  timeh  notice  of  withdrawal  in 
the  Federal  Register.  SubsequenlK  .  we 
received  comments  that  oppo.se  this 
action.  We  will  address  these  comments 
in  a  subsequent  final  action  based  on 
the  proposed  rule  also  published  on 
August  22.  2001,  at  66  FR  44107. 
DATES:  .■Xs  of  October  5,  2001.  we 
withdraw  the  immediate  final  rule 
published  on  .■\ugust  22.  2001.  fab  FR 
44071. 


FOR  FURTHER  INFORMATK>N  CONTACT: 


<ff 


Hunt.  (206)  553-0256,  US  EPA  Region 
10,  Mailstop  WCM-122,  1201  Sixth 
Ave.  Seattle.  Washington  98101. 


SUPPLEMENTARY  INFORMATION;  :',.      :iise 
w   ifceiveci  coinnieiils  llial  oppose  this 
autfiorization,  we  are  withdrawing  the 
immediate  final  rule  for  Idaho:  Final 
Authorization  of  State  Hazardous  Waste 
Management  Program  Revisions 
published  on  August  22,  2001,  at  66  FR 
44071,  which  intended  to  grant 
authorization  for  the  revisions  to  Idaho's 
Hazardous  Waste  Regulations.  We  stated 
in  the  immediate  final  rule  that  if  we 
received  comments  that  opposed  this 
action,  we  would  publish  a  fimelv 
notice  of  withdrawal  in  the  Federal 
Register.  We  received  comments  that 
opposed  this  action.  We  will  address  all 
comments  in  a  subsequent  final  action 
based  on  the  proposed  rule  previously 
published  on  August  22,  2001.  at  66  FR 
44107,  and  will  not  provide  for 
additional  public  comment  during  the 
final  action. 

Dated:  September  24.  2001. 
Charles  E.  Findley. 

Acting  Regional  Administrator.  Region  10. 
|FR  Do(  .  01-2490.S  Filed  10-4-01;  8:45  am] 

BILLtNG  CODE  6560  5P  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  01-2255] 

Change  in  Board  on  Contract  Appeals 

AGENCY;  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
C.I  IIlinl^■-lon■s  rules  to  reflect  a  change 
in  the  Board  of  Contract  Appeals  to 
which  appeals  of  final  decisions 
regarding  procurement  contracts  will  be 
referred.  The  Managing  Director  will 
refer  such  appeals  to  the  Armed 
Services  Board  of  Contract  Appeals. 
Previously,  such  appeals  were  referred 
to  the  General  Services  Board  of 
Contract  Appeals.  Appeals  will  be 
handled  in  accordance  with  the  Rules  of 
the  .\rmed  Ser\'ices  Board  of  Contract 
\;  H'mIs. 

DATES:  Fff.-'i  li\-.'  Hi  ti.fi.  I  ■    -"lo- 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonna  Stampone.  Office  of  the 

Manacinc  nirer'.T   '?r\?'  418-0992. 
SUPPLEMENTARY  INFORMATION: 

1   By  this  order,  we  amend  0.231(e)  of 
the  Commissions  rules,  47  CFR 
0.231(e).  to  reflect  the  change  of  Board 
of  Contract  Appeals  to  which  contract 
appeals  shall  be  referred.  The  Managing 
Director  will  refer  all  appeals  of  final 
decisions  regarding  procurement 
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contracts  to  the  Armed  Services  Board 
of  Contract  Appeals. 

2.  Accordingly,  pursuant  to  §  0.231(b) 
of  the  Commissions  rules.  47  CFR 
0.231(b),  §  0.231(e)  of  the  tlommission's 
rules,  47  CFR  0.231(e).  is  Amended  as 
rule  changes  and  is  effective  October  1. 
2001. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  Agencies). 

Fednral  (".ommuriKations  Commission. 

Magahe  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  0.  subpart  B.  of  chapter  1  of  title 
47  of  the  Code  of  Federal  Regulations  is 
amended  as  follows; 


PART  0— COMMISSION 
ORGANIZATION 


1.  The  authority  citation  for  part  D 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  1068.  as 
amended  -47  U.S.C.  155.  unless  otherwise 

noted 

2.  Section  0.231  is  amended  by 
revising  paragraph  (e)  as  follows: 

§0.231     Authority  delegated. 
•         ♦  »         *         * 

(e)  The  Managing  Director  is 
delegated  authoritv  to  act  as  Head  of  the 
Procurement  Activity  and  Contracting 
Officer  for  the  Commission  and  to 
designate  appropriate  subordinate 
officials  to  act  as  Contracting  Officers 
for  the  Commission.  As  Head  of  the 
Procurement  Activity,  the  Managing 
Director  will  refer  all  appeals  fiU'd 
against  final  decisions  regardini; 
procurement  contracts  to  the  .Armed 
Ser\'ices  Board  of  Contract  Appeals  for 
resolution.  Appeals  will  be  handled  in 
accordance  with  the  Rules  of  the  Board 
of  Contract  Appeals. 
***** 

IFR  Hoi    n]-2Vr-,b  Filed  10-4-01;  8:4.5  ami 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  2 

[ET  Docket  No.  00-47;  FCC  01-264] 

Software  Defined  Radios 

agency:  Federal  Ciommunications 

Commission 
ACTION:  Final  rule. 


SUMMARY:  In  this  document  we  amend 

the  f'onimission's  rules  to  create  a  new 


class  of  equipment  for  software  defined 
radios  (SDRs)  with  streamlined 
equipment  authorization  procedures. 
We  anticipate  that  software  defined 
radio  technology  will  allow 
manufacturers  to  develop  reconfigurable 
transmitters  or  tran.sceivers  that  can  be 
multi-service,  multi-standard,  multi- 
mode,  and  multi-hand.  Specifically,  we 
are  amending  our  equipment 
authorization  rules  to  permit  equipment 
manufacturers  to  make  changes  in  the 
frequency,  power  and  modulation 
parameters  of  such  radios  without  the 
need  to  file  a  new  equipment 
authorization  application  with  the 
Commission.  We  will  also  permit 
electronic  labeling  so  that  a  third  party 
may  modify  a  radio's  technical 
parameters  without  having  to  return  it 
to  the  manufacturer  for  re-labeling. 
These  changes  will  facilitate  the 
deployment  and  use  of  this  promising 
new  technology,  which  we  believe  will 
facilitate  more  efficient  use  of  the 
spectrum. 

DATES:  Effective  FebruaPv  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Van  Tuvl.  Office  of  Engineering 
and  Technologv.  (202)  418-7506. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
j.ummary  t)t  the  (Commission's  First 
Report  and  Order  in  ET  Docket  No.  00- 
47.  FCC  ni-2R4,  adopted  September  13, 
2001,  and  released  September  14,  2001. 
The  full  text  of  this  Commission 
decision  is  available  on  the 
CCommissions  Internet  site  at 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  Room  CY-A257. 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  duplication  contractor, 
Qualex  International  (202)  863-2893, 
Room  CY-B402.  445  12th  Street,  S,W. 
Washington.  DC.  20554. 

Summary  of  the  First  Report  and  Order 

1.  In  this  First  Report  and  Order 
(FR&O),  the  Commissitjn  amends  part  2 
of  its  rules  to  create  a  new  class  of 
equipment  for  software  defined  radios 
(SDRs)  with  streamlined  equipment 
authorization  procedures.  We  anticipate 
that  software  defined  radio  technology 
will  allow  manufacturers  to  develop 
rec:onfigurable  transmitters  or 
transceivers  that  can  be  multi-service, 
multi-standard,  multi-mode,  and  multi- 
band.  Specifically,  we  are  am.ending  our 
equipment  authorization  rules  to  permit 
equipment  manufacturers  to  make 
changes  in  the  frequency,  power  and 
modulation  parameters  of  such  radios 
without  the  need  to  file  a  new 
equipment  authorization  application 


with  the  Commission.  We  will  also 
permit  electronic  labeling  so  that  i  Ihird 
party  may  modify  a  radio's  technical 
parameters  without  having  to  return  it 
to  the  manufacturer  for  re-labeling. 
These  changes  will  facilitate  the 
deployment  and  use  of  this  promising 
new  technology,  which  we  believe  will 
facilitate  more  efficient  use  of  the 
spectrum. 

2.  In  March  2000,  the  Commission 
issued  a  Notice  of  Inquiry.  65  FR  17246, 
March  31,  2000,  seeking  information 
from  the  public  on  a  number  of  issues 
raised  by  the  development  of  software 
defined  radios.  Subsequently,  in 
December  2000,  the  Commission  issued 
a  Notice  of  Proposed  Rule  Making 
(NPRM),  66  FR  341,  January  3.  2001. 
that  proposed  to  define  software  defined 
radios  as  a  new  class  of  equipment  and 
to  simplify  the  authorization 
requirements  for  such  equipment. 

3.  Upon  reviewing  the  record,  we 
conclude  that  it  is  desirable  to  revise 
our  equipment  authorization  rules  to 
accommodate  the  flexibility  offered  by 
software  defined  radios.  The  ability  of 
software  defined  radios  to  be 
reprogrammed  to  new  operating 
parameters  in  the  field  could  have  far 
reaching  implications  for  the  way  the 
Commission  allocates  and  licenses 
spectrum  and  authorizes  radio 
equipment.  Software  defined  radios 
could  allow  more  efficient  use  of 
spectrum  by  facilitating  spectrum 
sharing  and  by  allowing  equipment  to 
be  reprogrammed  to  more  efficient 
modulation  types.  Their  ability  to  be 
programmed  could  also  enhance 
interoperability  between  different  radio 
services.  We  find  that  it  is  possible  to 
provide  this  flexibility  in  a  manner  that 
will  ensure  that  software  defined  radios 
operate  in  compliance  with  the  rules  for 
the  service  in  which  they  will  operate. 
We  therefore  are  adopting  a  definition  of 
software  defined  radio  and  a 
streamlined  procedure  for  making 
changes  to  the  operating  parameters  of 
software  defined  radios.  We  are  also 
adopting  rules  to  permit  electronic 
labeling  of  software  defined  radios  and 
to  require  manufacturers  to  take  steps  to 
prevent  unauthorized  software 
modifications.  These  changes  will 
provide  greater  fiexibility  to 
manufacturers  to  facilitate  the 
deployment  of  software  defined  radios 
while  fulfilling  our  statutory 
requirement  to  protect  the  public  from 
harmful  interference.  We  will  consider 
additional  rule  changes  in  the  future  as 
software  defined  radio  technology 
advances. 
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Definition  of  Software  Defined  Radio 

4.  The  \PRM  proposed  to  define  a 
software  defined  radio,  for  regulatory 
purposes,  as  "*    *   *  a  radio  that 
includes  a  transmitter  in  which  the 
operating  parameters  of  the  transmitter, 
including  the  frequency  range, 
modulation  type  or  maximum  radiated 
or  conducted  output  power  can  be 
altered  by  making  a  change  in  software 
without  making  any  hardware  changes." 
We  indicated  that  this  definition  was 
not  intended  to  cover  devices  that  use 
software  simply  to  control  functions 
such  as  power  or  frequency  within  a 
range  approved  by  the  Commission. 
Receivers  would  not  be  covered  under 
this  definition. 

5.  Based  on  the  comments  received, 
we  are  adopting  the^ollowing  regulatory 
definition  for  software  defined  radio 
that  requires  that  at  least  one  of  the 
three  operating  parameters  of  frequency, 
modulation  type  or  output  power  be 
software  programmable.  Qur  purpose  in 
adopting  this  expansive  definition  of 
software  defined  radio  is  to  foster 
development  of  this  promising 
technology  and  to  enable  manufacturers 
to  take  advantage  of  the  streamlined 
equipment  authorization  process,  if  they 
so  desire. 

Software  Defined  Radio.  A  radio  that 
includes  a  transmitter  in  which  the 
operating  parameters  of  frequency 
range,  modulation  type  or  maximum 
output  power  (either  radiated  or 
conducted)  can  be  altered  by  making  a 
change  in  software  without  making  any 
changes  to  hardware  components  that 
affect  the  radio  frequency  emissions. 

Authorization  Requirements 

6.  The  rules  currently  require  most 
radio  transmitters  to  be  approved  by  the 
Commission  or  a  designated 
Telecommunication  Certification  Body 
(TCB)  before  they  may  be  marketed. 
When  changes  are  made  to  the  operating 
frequencies,  output  power,  or  types  of 
radio  frequency  emissions  of  an 
authorized  transmitter,  the  grantee  is 
required  to  apply  for  a  new  approval 
and  wait  until  the  approval  is  issued 
before  the  equipment  may  be  marketed 
with  the  changes. 

7.  The  rules  allow  two  classes  of 
"permissive  changes"  for  authorized 
equipment  without  requiring  a  new 
approval.  Class  I  permissive  changes 
include  modifications  that  do  not 
degrade  the  RF  emissions  from  a  device 
at  the  time  of  initial  certification  and  do 
not  require  any  filing  with  the 
Commission.  Class  II  permissive 
changes  include  modifications  other 
than  frequency,  modulation  or  power 
that  degrade  the  RF  emissions  from  a 


device  reported  at  the  time  of  the  initial 
certification.  Class  II  changes  are 
authorized  through  a  streamlined  filing 
procedure  that  does  not  require  the 
filing  of  a  <:omplete  application  f(irin 
with  all  exhibits  normally  required  for 
a  new  approval   instead,  the  applicant 
simply  files  a  description  of  the  changes 
and  measurement  results  showing  the 
changed  equipment  continues  to 
comply  with  the  rules. 

H.  The  transmitter  authorization  niles 
were  de\eloped  at  a  time  u  hpii 
transmitters  were  hardware  based.  At 
that  time,  changes  to  the  frequency, 
modulation  type,  and  power  output  of  a 
transmitter  were  performed  by  making 
changes  to  the  layout  and  physical 
components  of  electronic  circuits.  Such 
changes  essentially  resulted  in  a  new 
de\ice.  so  we  required  a  complete  new 
applicatif)n  form  with  all  exhibits  and 
required  a  new  identification  number  on 
the  device.  However,  in  a  software 
defined  radio.  cJianges  to  these 
operating  parameters  can  be 
acf:omplished  through  a  s(iftw,irp 
change  with  no  change  in  hardware. 
Requiring  manufacturers  to  obtain  a 
new  approval  for  equipment  when 
changes  are  made  onh  to  the  software 
is  unnecessarily  burdensome  hi'(  .jii^i  ., 
new  identification  number  must  \h-  used 
and  the  equipment  alread\  in  the  field 
may  have  to  be  recalled  for  re-labeling 
by  the  manufacturer  Therefore,  we 
proposed  in  the  SPRM  to  develop  a 
more  streamlined  authorization 
procedure  for  changes  to  the  operating 
parameters  of  software  defined  radios. 

Class  III  Permissive  Change 

9.  We  proposed  that  anv  changes  in 
frequency,  power,  or  modulation  type  of 
a  software  defined  radio  may  he 
authorized  as  a  new  class  of  permissive 
change,  which  we  proposed  to  designate 
as  Class  III  This  would  streamline  the 
filing  procedure  for  changes  to  appro\ed 
software  defined  radios  and  wnuld 
eliminate  the  need  for  a  new 
identification  number  We  also 
proposed  to  require  that  the  applicant 
for  a  Class  III  change  submit  test  data 
showing  that  the  equipment  complies 
with  the  applicable  requirements  for  the 
service(s)  or  rule  parts  under  which  the 
equipment  will  operate  with  the  new 
software  The  applicant  would  have  to 
demonstrate  compliance  with  the 
applicable  RF  exposure  requirements. 
The  Commission  would  notify  the 
applicant  when  a  permissive  change  is 
granted.  Once  a  Class  III  permissive 
change  was  granted  for  a  software 
defined  radio  with  changes  that  affei  t 
the  operating  parameters,  the  new 
software  could  be  loaded  into  units  m 
the  field.  The  record  in  the 


Commission  s  database  for  each 
authorized  device  would  be  amended  to 
show  the  approved  frequency  range(s), 
power  and  modulation  type(s)  as  it  does 
now.  Additional  frequency  ranges  or 
other  new  technical  parameters  would 
be  added  to  the  database  record  for  an 
authorization  when  a  permissive  change 
is  granted. 

10.  We  conclude  that  the  proposed 
Class  III  change  will  benefit 
manufacturers  by  streamlining  the 
equipment  approval  process. 
Manufacturers  will  no  longer  need  to 
file  a  complete  application  form  or 
much  of  the  information  required  with 
a  new  certification  application,  which 
includes  photographs,  circuit  diagrams 
and  a  description  of  the  equipment.  In 
addition,  permissive  changes  to  existing 
equipment  are  processed  on  a  faster 
track  than  new  certifications.  We  find 
that  the  proposed  Class  III  permissive 
change  strikes  the  appropriate  balance 
between  reducing  the  regulator^'  burden 
on  manufacturers  and  protecting  the 
public  from  interference  and  safety 
hazards  from  radio  equipment. 
Accordingly,  we  are  adopting  the  Class 
III  permissive  change  for  software 
defined  radios, 

11,  We  find  that  self-approval  is  not 
appropriate  for  software  defined  radios 
at  this  time.  As  we  stated  in  the  NPRM. 
equipment  is  generally  placed  in  the 
self-approval  category'  after  the 
Commission  has  gained  some  assurance 
that  manufacturers  can  and  do  produce 
equipment  that  complies  with  the  rules. 
Given  the  early  state  of  software  defined 
radio  technology,  some  experience  with 
the  equipment  is  necessary  before  we 
(an  d«'termine  whether  self-approval  is 
apprn[)riate.  We  expect  to  re-evaluate 
the  ap()ri>}rMtr!i.'ss  of  allowing 

m  iniif.ii  !uii'is  self-approval  for 
SI  *'\\  ,rr  ill  j;ned  radios  in  a  future 
proceeding. 

Identification  as  a  Software  Defined 
Radio 

12,  The  NPRM  proposed  that  Class  III 
rhanpev  wn\ilH  iinly  be  permitted  for  a 
transmitter  that  was  identified  as  a 
software  defined  radio  in  the  original 
application  for  certification.  The 
purpose  of  this  proposal  was  to  identify 
which  devices  would  be  subject  to  the 
new  rules. 

13.  We  will  require  the  applicant  to 
identify  a  software  defined  radio  at  the 
time  an  original  application  is  filed  in 
order  for  it  to  be  eligible  for  Class  III 
permissive  changes.  This  will  allow  the 
application  reviewer  to  determine 
whu  h  requirements  the  equipment 
must  meet,  such  as  the  security  features 
aiui  Idheiing  discussed  below,  and 
whether  the  applicant  has  demonstrated 
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compliance  with  them.  When  applying 
for  a  Class  III  permissive  change,  the 
applicant  must  reference  the  initial 
declaration.  We  decline  to  establish  a 
mechanism  to  reclassify  previously 
approved  devices  as  software  defined 
radios.  We  find  that  such  an  approach 
would  unnecessarily  complicate  the 
application  process.  Furthermore, 
additional  supplementary  information 
for  existing  equipment  utmld  have  to  be 
filed  in  anv  event  We  note,  however, 
that  this  approach  would  not  prohibit 
the  filing  of  a  new  request  for  an 
authorization  as  a  software  defined 
radio,  permitting  the  device  to  be 
subsequently  eligible  for  C:lass  III 
permissive  changes. 

Third  Partv  Permissive  Changes 

14  We  proposed  to  allow  only  the 
partv  holding  the  grant  of  equipment 
authorization  for  a  software  defined 
radio  U)  file  for  a  Class  III  permissive 
change.  The  reason  is  that  the  party 
holding  the  grant  of  equipment 
authorization,  which  is  indicdt"(l  In  the 
identification  number,  is  respimsible  for 
ensuring  that  equipment  complies  with 
the  rules.  When  a  permissive  change  is 
made,  the  same  identifir  ation  number  is 
used,  indicating  that  the  same  party 
continues  to  be  responsible  for 
compliance  with  the  rules  Allowing 
other  parties  to  make  permissive 
changes  could  result  in  questions  of 
which  party  is  liable  if  the  changed 
equipment  is  subsequently  found  to  be 
non-compliant 

15.  We  adopt  our  proposal  tu  allow 
Class  III  changes  to  be  requested  only  by 
the  grantee  of  equipment  authorization 
to  eliminate  ambiguities  ab<iut  which 
party  is  responsible  for  the  compliance 
of'a  device  This  approach  would  not 
preclude  third  parties  from  being  able  to 
modify  software  defined  radios  in  the 
field  We  agree  with  the  comments  that 
it  is  desirable  to  provide  a  means  to 
allow  third  parties  to  develop  new  and 
innovative  software  for  software  defined 
radios.  This  can  be  accomplished  in  two 
ways  First,  the  original  grantee  may 
authorize  a  third  party  to  file  an 
application  with  the  Commission  on  its 
behalf  as  we  permit  now  The  original 
grantee  would  continue  to  be 
responsible  for  the  f:ontinued 
compliance  of  the  device  The  second 
wav  is  for  a  third  party  to  obtain  a  new 
identific:ation  number  for  a  device  and 
become  the  party  responsible  for  its 
complianc;e.  The  new  identification 
number  can  be  placed  on  the  equipment 
through  electronic  labeling  as  discussed. 
The  rules  we  are  adopting  allow  any 
partv  to  install  or  make  changes  to 
application  r)r  other  software  in  a  radio 


that  does  not  affect  the  authorized 
operating  parameters. 

Combined  Hardware  and  Software 
Changes 

16. We  proposed  to  allow  Class  III 
permissive  changes  only  for  equipment 
in  which  no  hardware  changes  have 
been  made  from  the  originally  approved 
device  because  this  would  eliminate 
ambiguity  about  which  hardware  and 
software  combinations  have  been 
approved.  However,  the  NPRM  sought 
comments  on  whettier  wo  should  allow 
a  combination  of  hardware  and  software 
permissive  changes  in  a  single  device. 

17.  We  will  permit  combinations  of 
Class  III  permissive  changes  and  Class  I 
permissive  changes  to  hardware  in  a 
single  device.  Class  I  changes  do  not 
degrade  the  radio  frequency  emissions 
from  a  device,  so  allowing  such 
combinations  of  hardware  and  software 
changes  should  not  cause  any 
compliance  problems.  However,  at  this 
time  we  will  not  permit  f^lass  III 
changes  to  be  combined  with  Class  II 
hardware  changes  that  could  affect  radio 
frequency  emissions.  This  could  cause 
ambiguity  in  which  combinations  of 
hardware  and  software  are  approved  in 

a  radio,  making  enforcement  of  the  rules 
difficult.  Also,  as  some  comments 
noted,  combinations  of  changes  made  at 
different  times  cfiuld  have  unknown 
effects  on  the  interference  potential  and 
RF  safety  of  a  radio.  In  addition,  we 
question  whether  a  radio  in  which  any 
hardware  changes  are  necessary  to 
change  operating  parameters  should 
even  be  considered  a  software  defined 
radio.  However,  we  will  consider 
revisiting  this  issue  as  the  Commissir)n 
and  industry  gain  greater  experience 
with  software  defined  radios. 

Limit  on  the  Number  of  Hardware  and 
Software  Combinations 

18.  The  NPRM  sought  comment  on 
whether  we  should  limit  the  number  of 
hardware  and  software  combinations 
permitted  under  a  single  authorization. 
We  noted  that  some  transmitters  are 
tested  with  multiple  antennas  to  ensure 
they  will  comply  in  every  configuration 
in  which  thev  will  he  used,  and  that 
allowing  software  variations  could 
increase  the  number  of  hardware  and 
software  combinations  existing  under  a 
single  approval. 

19.  We  agree  with  the  commenting 
parties  who  argue  that  no  limit  should 
be  placed  on  the  number  of  hardware 
and  software  combinations.  Such  limits 
could  inhibit  common  hardware 
platforms.  We  have  no  reason  to  expect 
that  such  a  large  number  of 
combinations  will  exist  for  a  particular 
device  that  a  determination  of 


compliance  would  be  difficult.  We  will 
not  permit  hardware  changes  that 
degrade  the  operating  parameters  to  be 
made  after  the  initial  approval,  which 
will  help  limit  the  number  of  hardware/ 
software  combinations  under  a  single 
approval.  We  will  cimtinue  to  monitor 
this  area  and  revisit  this  issue  in  the 
future  if  warranted. 

Copy  nf  Radio  Software 

20.  The  NPRM  sought  comments  on 
whether  there  is  a  need  for  applicants  to 
submit  a  copy  of  radio  software  to  the 
Commission.  Review  of  software  code 
by  the  staff  would  be  difficult  and  time 
consuming  and  would  not  necessarily 
assist  in  determining  whether  a  device 
complies  with  the  rules.  We  believe  that 
obtaining  a  copy  of  the  code  from  an 
applicant  would  not  be  necessary  for 
determining  compliance  in  the  great 
majority  of  cases.  Accordingly,  we  will 
not  routinely  require  applicants  to 
supply  a  copy  of  the  radio  software. 
However,  we  believe  cases  may  arise 
wherein  the  staff  may  need  to  examine 
the  software  code  used  in  a  device  as 
part  of  determining  its  compliance.  We 
therefore  ma\'  require  the  submission  of 
software  code  on  request. 

Filing  Fees 

21.  The  -VPflM  proposed  to  apply  the 
filing  fee  for  certification  of  transmitters 
used  in  licensed  services  to  the  new 
Class  III  permissive  changes  to  reflect 
the  staff  time  required  to  process  these 
changes.  While  the  filing  procedure  for 
permissive  changes  has  been 
streamlined.  Commission  staff  is  still 
required  to  perform  a  technical  review 
of  the  test  data  for  compliance  with  the 
rules.  We  are  therefore  adopting  the  fee 
we  proposed  for  Class  III  permissive 
changes.  This  fee  reflects  the  expected 
review  time  for  Class  III  changes  and  is 
the  same  as  we  require  for  approval  of 
transmitters  used  in  licensed  services. 
Where  a  radio  will  operate  under 
multiple  rule  parts,  requiring  increased 
review  time,  we  wilfcharge  multiple 
fees  as  currently  set  out  in  the  rules. 

Software  Modifications 

22.  We  tentatively  concluded  in  the 
NPRM  that  a  means  will  be  necessary  to 
avoid  unauthorized  modifications  to 
software  that  could  affect  the 
compliance  of  a  radio.  Because  groups 
such  as  the  SDR  Forum  and  ETSI  are 
still  in  the  process  of  developing 
standards  for  encrv'ption  and  digital 
signatures  that  could  be  used  in 
software  defined  radios,  we  declined  to 
propose  specific  requirements  for 
authentication.  Instead,  we  proposed  a 
more  general  requirement  that 
manufacturers  take  steps  to  ensure  that 
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only  software  that  is  part  of  a  hardware/ 
software  combination  approved  bv  the 
Commission  or  a  TCB  can  be  loaded 
into  a  radio.  The  radio  software  must 
not  allow  users  to  operate  the  radio  with 
frequencies,  output  power,  modulation 
types  or  other  parameters  outside  of 
those  that  were  approved.  We  proposed 
to  allow  manufacturers  to  use  any 
appropriate  means  to  meet  these 
requirements  and  require  them  to 
describe  the  methods  in  the  application 
for  equipment  authorization. 

2,3.  We  find  that  a  mt^ans  is  nec:essary 
to  ensure  that  software  changes  cannot 
be  made  to  a  radio  that  \\  ill  cause  it  to 
operate  with  parameters  outside  of  those 
that  were  approved  in  order  to  prevent 
interference  tf)  authorized  radio 
senices.  We  decline  to  set  specific 
security  or  authentication  requirements 
at  this  time  because  they  could  hinder 
the  de\elopment  of  the  technologv  used 
to  provide  such  security  and  could  haxc 
the  potential  to  be  unduly  burdensome 
on  manufacturers.  We  note  that  industry 
groups  are  still  in  the  process  of 
developing  security  standards  We 
continue  to  believe  that  the  best 
approach  is  to  rely  on  a  general 
requirement  that  manufacturers  take 
adequate  steps  to  pre\'ent  unauthorized 
changes  to  the  software  that  drives  their 
equipment.  This  will  allow 
manufacturers  flexibility  to  develop 
innovative  software  defined 
transmitting  equipment  while  at  the 
same  time  providing  for  oversight  of  the 
adequacy  of  such  steps  through  the 
equipment  authorization  process. 
Accordingly,  we  are  adopting  the 
proposal  in  the  ,VPflA/that 
manufacturers  must  take  steps  to 
prevent  unauthorized  software  changes 
to  a  software  defined  radio.  The  precise 
methods  of  ensuring  the  integrity  of  the 
software  in  a  radio  will  be  left  to  the 
manufacturer,  and  the  manufacturer 
must  document  the  methods  in  the 
application  for  equipment 
authorization.  However,  it  is  possible 
that  we  may  have  to  specify  more 
detailed  security  requirements  at  a  later 
date  as  software  defined  radio 
technology  develops.  Our  intent  is  to 
focus  on  results  that  security  efforts 
should  achieve  rather  than  the  means 
that  must  be  used.  The  SDR  Forum  has 
indicated  that  it  is  continuing  to 
develop  methods  for  the  security  and 
authentication  of  radio  software  and 
that  it  will  report  its  findings  to  the 
Commission.  We  will  consider  further 
input  from  industry  and  other 
government  agencies  in  determining 
whether  more  detailed  security 
requirements  are  necessary.  We 
encourage  all  interested  parties  to 


submit  relevant  information  withm  Dm- 
year  of  adoption  of  this  order. 

Labeling 

24.  A  ma)or  benefit  of  sohware 
defined  radios  will  be  the  ability  of 
manufacturers  to  produce  radios 
intended  to  be  programmed  by  third 
parties  with  unique  or  spec  ialized 
software.  To  help  realize  this  benefit,  we 
proposed  an  option  that  would  allow 
software  defined  radios  to  be  equipped 
with  an  "electronic  labc^l"  to  display  the 
FCC  identification  number  by  means  of 
d  light  emitting  diode  (LED)  display,  a 
liquid  crvstal  displav  (LCD)  or  other 
similar  method  This  would  provide  a 
method  to  re-label  equipment  in  the 
field  if  a  new  approval  were  obtained  by 
a  third  partv  for  a  pn'\  iously  approved 
de\i{:e 

Seed  for  Electronic  Labeling 

25.  We  will  permit  electronic  labeling 
for  software  defined  rfidin^  a^  [pifmsed. 
This  option  will  a\ md  thc^  ncmi  iur 
physical  re-labeling  of  equipment  when 
a  part\  other  than  the  original  grantee 
makes  changes  to  the  radio  software.  We 
do  not  agree  with  Clearwire's  proposal 
to  require  onlv  a  single  identification 
number  on  each  de\ice.  As  we  stated, 
the  FCC  identification  number  is  the 
indicator  of  which  party  is  responsible 
for  the  compliance  of  a  device  and  we 
have  determined  that  only  the  original 
grantee  mav  make  changes  to  the 
operating  parameters  under  the  original 
identification  number  At  this  time,  we 
are  only  permitting  electronic  labeling 
for  software  defined  radios. 

Type  of  Display 

26.  Several  parties  l)elie\i'  that  we 
should  allcjw  means  other  than  an  l.HD 
or  LCD  screen  for  displaying  the 
labeling  information  We  are  limiting 
electronic  labeling  to  software  defined 
radios  with  an  LED.  LCD  cjr  similar 
displav  de\ice  at  this  time  because  it 
would  be  significantly  more  difficult  to 
an  investigator  or  user  to  obtain  the 
label  information  through  a  remote 
terminal  or  other  device.  As  proposed, 
we  are  requiring  that  the  electronic  label 
be  readily  accessible,  which  could 
include,  for  example,  a  menu  ciptum  or 

a  hc:)tkey.  Additionallv.  the  user  manual 
must  include  information  on  how  to 
access  the  electronic  label   We  are  not 
requiring  that  the  electronic  labeling  be 
visible  when  the  power,  such  as  the 
battery  pack,  is  removed  from  the 
device.  This  would  burden 
manufacturers  by  requiring  them  \i> 
install  a  backup  battery  and  possibly 
additional  switches  and  circuitry'  to 
display  the  identification  information 


Information  To  Be  Displayed 

27.  Cingular  believes  that  electronic 
labels  should  display  the  FCC 
identification  number,  and  that  the 
display  should  change  automatically 
based  upon  the  hardware  and  software 
installed  The  SDR  Forum  believes  that 
nothing  about  the  required 
identification  information  should 
change,  other  than  the  means  of  display- 
NTIA  believes  that  all  the  information 
currently  required  on  the  label  could  be 
made  available  on  the  user  display 
screen.  NTIA  also  wants  the 
Commission  to  make  clear  what  other 
information  must  be  included  on  the 
electronic  label,  such  as  the  authorized 
emissions  or  oth6r  regulated  radio 
parameters. 

28.  We  agree  with  Cingular  and  will 
only  require  that  the  FCC  identification 
number(s)  associated  with  the  software 
running  in  the  radio  be  displayed  on  the 
electronic  label.  The  other  information 
that  .NTIA  suggested  including  on  the 
label  is  already  in  the  Commission's 
database  under  the  FCC  identification 
number.  The  database  is  available  to  the 
public  through  our  Internet  site,  so  we 
do  not  believe  it  is  not  necessary  to 
require  information  on  the  operating 
parameters  on  the  electronic  label. 
Manufacturers  may  design  their 
equipment  to  display  any  additional 
information  they  wish  beyond  what  we 
require. 

CXher  Matters 

1.  Testing 

29.  We  tentatively  concluded  in  the 
\PRM  that  software  defined  radio 
technology  has  not  matured  to  the  point 
where  it  is  possible  to  predict  the  radio 
frec]uenc  \  c  haracteristics  of  a  radio  from 
either  the  hardware  or  software  alone. 
Therefore,  we  proposed  that  each 
combination  of  hardware  and  software 
that  a  radio  supports  should  be  tested 
because  it  is  the  only  way  to  ensure  that 
equipment  complies  with  the  technical 
standards  in  our  rules  to  prevent 
interference  and  to  protect  users  from 
excessive  RF  radiation.  We  anticipated 
that  testing  each  hardware/software 
combination  that  will  be  used  in  a 
software  defined  radio  would  be  no 
more  burdensome  than  testing  each 
mode  in  which  a  radio  operates,  which 
i^  the  existing  process. 

:U)  .^s  [)roposed,  we  will  require  that 
software  defined  radios  be  tested  for 
compliance  with  each  software 
application  under  which  the  radio  will 
nperafe.  Except  as  provided  below, 
where  the  hardware  portion  of  the 
software  defineci  radio  can  support 
multiple  software  applications,  we  will 
not  require  that  the  device  be  tested 
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with  combinations  of  software.  We  find 
no  reason  to  believe  that  the  presence  of 
additional  compliant  software 
applications  in  the  radio  would  affect 
the  radio's  performance  or  raise 
additional  compliance  issues  Where  the 
radio  is  capable  of  operating  with 
multiple  software  applications 
simultaneously,  that  is.  the  software 
defined  radio  can  transmit 
simultaneously  multiple  signals  or  in 
multiple  frequency  bands,  we  will 
require  that  the  radio  be  tested  to  ensure 
that  the  device  complies  with  all 
applicable  rules.  For  this  case,  we 
believe  that  additional  testing  is  needed. 
For  example,  software  defined  radios 
that  enable  multiple  sim,ultaneous 
carriers  could  raise  compliance  issues 
with  RF  safety  limits  because  the  total 
output  power  would  be  increased  or 
could  produce  intermodulation 
prodi'.cts  that  would  result  m  emissions 
higher  than  those  permitted  under  the 
rules.  We  anticipate  that  a  relatively 
small  number  of  software  defined  radios 
will  have  this  capability  to  transmit 
multiple  signals.  We  believe  that  this 
approach  reasonably  balances  our  need 
to  ensure  that  devices  comply  with  our 
rules  and  do  not  cause  interference  with 
the  concerns  expressed  by  some  parties 
regarding  burdensome  testing 
requirements. 

Certification  by  Telecommunication 
Certification  Bodies  iTCBsl 

31.  In  General  Docket  98-68.  64  FR 
04984.  Februar\-  2,  1999,  we  established 
the  requirements  for  TCBs  that  are 
allowed  to  approve  equipment  in  the 
same  manner  as  the  Commission.  In  that 
proceeding,  we  stated  that  while  we 
intended  to  use  TCBs  to  certif\-  a  broad 
range  of  equipment,  we  found  that 
certain  functions  should  continue  to  be 
performed  by  the  Commission  The 
functions  included  certifying  new  or 
unique  equipment  for  which  the  rules  or 
requirements  do  not  exist  or  for  which 
the  application  of  the  rules  is  not  clear 
Because  software  defined  radios  are  a 
new  technology  and  many  questions 
about  the  application  of  the  rules  may 
arise,  we  tentatively  concluded  in  the 
iVPfliVf  that  TCBs  should  not  be 
permitted  to  certify  software  defined 
radios  or  approve  permissive  changes  to 
software  defined  radios  for  at  least  six 
months  after  the  effective  date  of  final 
rules  adopted  in  this  proceeding. 

32.  We  Delieve  that  six  months  is  a 
reasonable  minimum  time  period  to 
allow  the  Commission  to  gain 
experience  with  software  defined  radios 
and  determine  whether  TCBs  should  be 
permitted  to  certify  them  As  the  SDR 
Forum  noted,  we  proposed  six  months 
onlv  as  a  marker  for  reassessment  and 


mav  extend  the  time  period  if  necessary. 
Accordingly.  TCBs  will  not  be  permitted 
to  certify  software  defined  radios  until 
at  least  six  months  after  the  effective 
date  of  the  rules  adopted  in  this 
proceeding.  The  Chief  of  the  Office  of 
Engineering  and  Technology  acting 
under  the  existing  delegated  authority 
will  determine  when  TCBs  may  certif\' 
software  defined  radios  and  will 
announce  this  decision  by  public  notice. 

Enforcement 

33.  We  recognized  in  the  XT'RAf  that 
a  non-compliant  software  defined  radio 
has  the  potential  to  interfere  with  other 
radio  services  due  to  its  potential  to 
operate  in  multiple  frequency  bands. 
We  rf?quested  comments  on  whether  we 
should  enhance  our  enforcement 
capabilities  due  to  the  development  of 
software  defined  radios  and  what 
particular  changes  we  should  make. 

34.  We  are  not  planning  to  increase 
our  enforcement  capabilities  specifically 
for  software  defined  radios  because  we 
have  no  reason  at  this  time  to  expect 
significant  compliance  problems. 
However,  we  note  that  more  of  the 
routine  application  processing  that  has 
previously  been  handled  by  the 
Commission  is  now  being  performed  by 
TCBs.  This  shifting  of  the  workload  will 
free  up  resources  at  our  Laboratory  that 
can  be  used  to  increase  post-market 
surveillance  on  all  types  of  equipment, 
including  software  defined  radios.  We 
cannot  increase  the  maximum  fines  that 
may  be  issued  for  non-compliant 
equipment  because  they  are  limited  by 
statute  We  will  carefiilly  assess  the 
deplovment  of  software  defined  radios 
in  the  market  to  determine  whether  any 
increased  enforcement  efforts  are 
warranted  and.  if  appropriate,  whether 
(jther  actions  such  as  a  faster  revocation 
procedure  for  the  authorizations  of  non- 
compliant  software  defined  radios  may 
be  necessary. 

Final  Regulatory  Flexibility  Analysis 

.J 5.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  an  Initial 
Regulatory'  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rule  Making,  Authorization 
and  I'se  of  Software  Defined  Radios.^ 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  This 


present  Final  Regulatory-  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. ' 

A.  Need  for,  and  Objectives  of,  the  First 
Report  and  Order 

36.  We  are  adopting  changes  to  our 
equipment  authorization  rules  in  this 
Order  to  facilitate  the  deployment  of 
software  defined  radios.  The  rule 
changes  will  streamline  the  equipment 
approval  process  and  reduce  the  burden 
on  applicants  by  eliminating  the  need  to 
file  a  complete  new  application  and 
physically  re-label  equipment  when 
changes  are  made  to  the  frequency, 
modulation  type  or  output  power  of  a 
software  defined  radio.  In  a  software 
defined  radio,  functions  that  were 
carried  out  by  hardware  in  the  past  are 
performed  by  software.  This  means  that 
the  operating  parameters  of  the  radio, 
such  as  the  frequency  and  type  of 
modulation,  could  be  readily  changed  in 
the  field.  The  rules  previously  required 
a  complete  new  application  and  a  new 
identification  nimiber  on  a  permanently 
affixed  label  when  changes  to  these 
operating  parameters  were  made.  The 
previous  requirements  could  have 
discouraged  the  deployment  of  software 
defined  radios  to  consumers. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

37.  No  comments  were  submitted 
directly  in  response  to  the  IRFA.  In 
addition,  we  have  carefully  examined 
all  comments  filed  in  response  to  the 
Notice  and  have  determined  that  none 
specifically  address  the  effect  of  the 
proposed  rules  on  small  entities. 

C  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

38.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  herein  adopted.* 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  ^  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.*^  A  small  business  concern 


•  See  5  U  S.C  603  The  RFA,  see  5  I'  S C.  601  et. 
seq..  has  been  aniendct)  hv  the  Contract  With 
.^meinca  Advancement  .\ri  of  1996.  Public  Law 
104-121    110  Stal   847  (1946)  (CWAAA).  Title  11  of 
the  C:WAA.^  IS  the  Small  Busmess  Regulatory 
Enforcement  Fairness  AH  of  1996  ISBREFA) 

^  See  Authonzatiun  nnd  I  se  of  Software  Defined 
Radios.  Notice  of  Proposed  Rule  Making.  ET  Docket 
00-47,  IS  FCC  Red  24442    24462  (2fKX)) 


'See  .5  Li  S.C.  604 

«5U.S.C.  603(b)(3). 

Md.  601(6). 

"  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632)  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  'unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
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is  one  which:  (1)  Is  independently 
owned  and  operated:  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA." 

39.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  Radio 
Frequency  Equipment  Manufacturers 
(RF  Manufacturers).  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  manufacturers  of  "Radio 
and  Television  Broadcasting  and 
Communications  Equipment." 
According  to  the  SBA"s  regulation,  an 
RF  manufacturer  must  have  750  or 
fewer  employees  in  order  to  qualif\'  as 
a  small  business."  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manufacture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.''  We  believe  that  many  of 
the  companies  that  manufacture  RF 
equipment  may  qualifv'  as  small  entities. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

40.  We  are  establishing  a  new  class  of 
"permissive  change"  for  software 
defined  radios  when  changes  are  made 
to  the  software  that  affect  the  frequency, 
power  or  type  of  modulation.  This  class 
of  change  will  require  the  manufacturer 
to  submit  a  description  of  the  software 
changes  to  the  FCC  or  a  designated 
Telecommunications  Certification  Body 
(TCB).  The  manufacturer  will  also  be 
required  to  submit  test  data  showing 
that  the  radio  complies  with  the 
technical  standards  in  our  rules  with  the 
new  software  loaded.  The  new  software 
cannot  be  loaded  into  radios  until  the 
FCC  or  TCB  notifies  the  manufacturer 
that  the  changes  are  acceptable.  The 
original  FCC  identification  number  for 
the  equipment  can  continue  to  be  used, 
so  no  re-labeling  is  required.'" 

41.  We  are  also  allowing  an 
"electronic  label"  to  be  used  on 
software  defined  radio  transmitters  as 
an  alternative  to  the  permanently 
affixed  label  the  rules  require  for  other 
types  of  devices.  The  equipment  can 


opporluiiitv  for  puhlii  i  omiiicnt.  i".l,ililishi's  ■iin"  or 
mnri-  ilefinilions  nf  sin  h  trrni  uhii  h  ,\rv 
appriipriitti'  In  the  <i(tivitio>.  (if  llii'  .igen(\  .iml 
piifilishes  iurh  defiiiition(s)  in  l)u'  Federal 
Register  '  5  f  ,S.c:  Hni(.l) 

"Sm,tll  Business  .\(;t.  15  l.SC;.  hr>  (1TO61 

".Sit  1.1  CFR  121.201.  .Standard  Industrial 
Classififiation  (SlCICode  3fifi.f 

'SoH  IS  Department  of  (loin  men  e.  1992  Llensus 
of  Transportation.  Oommunu  ations  and  L'lilities 
(Issued  .May  1995).  SIC  c.alesorv  ;i663. 

'"See  Order  at  114 


display  the  FCC  identification  number 
by  means  of  a  liquid  crvstal  dispinv  (ir 
similar  screen.' ' 

42.  We  are  requiring  manufacturers  to 
take  steps  to  ensure  that  only  software 
that  has  been  approved  h\  the  FCC  or 

a  TCB  can  be  loaded  into  a  transmitter 
The  software  must  not  allow  the  user  to 
operate  the  transmitter  with  frequencies, 
output  power,  modulation  tvpes  (jr 
other  parameters  outside  of  those  thai 
were  approved.  Manufacturers  may  use 
authentication  codes  or  anv  other  means 
to  meet  these  requirements,  and  must 
describe  the  methods  in  their 
application  for  equipment 
authorization.'- 

E  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

43.  The  RFA  requires  an  agency  to 
describe  any  signific:ant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification. 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design. 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.' ' 

44.  The  rules  adopted  in  this 
proceeding  apply  equalh  to  all  entities, 
including  small  entities  The  rules 
streamline  the  approval  process  for 
changes  to  the  operating  parameters  of 
software  defined  radios  and  give 
additional  fiexibility  to  manufacturers 
by  permitting  equipment  to  be  labeled 
electronically  instead  of  with  a  phvsical 
label.  The  benefits  of  these  strtMnilined 
rules  are  granted  to  all  entities  in  the 
same  way,  including  small  entities. 
There  is  no  adverse  impact  on  any 
entities  large  or  small  '•* 

45.  A  significant  al1ernati\e  we 
considered  but  rejected,  which  if 
adopted  might  have  slightly  redu(  eii  the 
burden  on  small  entities,  is  to  allovs 
software  changes  to  be  appro\  ed  under 
the  Declaration  of  Conformit\  (Dn(') 
procedure,  DoC  is  a  self-approval 
procedure  in  which  the  manufacturer 
has  the  equipment  tested  for  compliance 
at  an  accredited  laboratory.  Once  the 
equipment  has  been  found  to  comply,  it 


"See  Order  Ht  135. 
"SeeOrdei  at  <|  32. 
"See  5  U.S.C.  603(c). 
'*This  proceeding,  therefore,  may  also  be 
•certiruKj'   under  the  RFA.  See  5  u!s.C.  605(b) 


ma\  i)t'  rndrketcd  w  ittiout  any  approval 
frnni  the  FCC  or  a  TCB.  Although  this 
alternative  might  have  reduced  the 
burden  on  small  entities,  we  declined  to 
adopt  it  because  we  believe  that 
software  defined  radio  transmitters 
require  a  higher  level  of  oversight  to 
ensure  that  they  comply  with  the  rules 
to  prevent  interference  and  protect  users 
from  excessive  RF  radiation.  Certain 
radio  transmitters  are  already  permitted 
to  be  self-approved,  and  we  are  not 
making  any  change  in  the  authorization 
requirements  for  them. 

46.  Even  though  the  rules  adopted  in 
this  First  Report  and  Order  afied  all 
entities,  including  small  entities, 
equally  and  confer  the  same  benefits 
upon  all  entities,  including  small 
entities,  we  note  that  software  defined 
radio  is  an  evolving  technology  If  issues 
particularly  involving  smaller  entities 
irise,  these  will  be  examined  when  we 
revisit  this  area  in  future  proceedings. 
On  careful  reflection,  we  note  that  no 
commenter  stated  that  any  rule  adopted 
herein  impacts  small  entities  in  a 
manner  different  from  larger  entities. 

4  7  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
First  Report  and  Order,  including  this 
FRFA   in  a  repOrt  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Art.  see  5  US.C. 801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copv  of  the  First  Report  and  Order. 
including  FRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration 

Ordering  Clauses 

48  Farts  1  and  2  of  the  Commission's 
Rules  and  Regulations  are  amended, 
Februan.  4.  2002.  Authority  for  issuance 
of  this  First  Report  and  Order  is 
contained  in  Sections  4(i).  301.  302, 
303(e).  303(0.  303(r).  304.  307  and 
332(b)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154{i),  301, 
302.  303(e).  303(fl.  303(r),  304,  307  and 
332(b) 

List  of  Subject.*. 

^-CFHPartl 

.Administrative  practice  and 
pvni  edure. 

^~  CFR  Part  2 

(.Communications  equipment.  Radio. 
Fpderal  ('emmiinir  ations  Commission. 
Magaiie  Roman  Salas, 
Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  parts  1 
and  2  of  title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 
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PART  1— PRACTICE  AND 
PROCEDURE  . 

1   The  authority  citation  fur  part  1 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  151,  li-)4(i).  154(j). 
155.  225.  .lb3(r).  309. 

2.  Section  1.1103  is  amended  by 
adding  a  new  entry  to  the  table  to  read 
as  follows: 


§1.1103    Schedule  of  charges  for 
equipment  approval,  experimental  radio 
services,  and  international 
telecommunications  settlements. 


Action 


FCC  Form  No. 


Fee 
amount 


Payment 
type 
code 


Address 


1   Certification 


f  Class  III  permissive  cnanges 


Electronic  731   &  Electronic  or  Paper 
159 


495     ECC  Federal  Communications  Commission, 

Equipment  Approval  Services.  P  O. 
Box  358315.  Pittsburgti  PA  15251- 
5315 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3,  The  authority  citation  for  part  2 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154.  302a,  303.  and 
i  i6.  unless  otherwise  noted. 

4  Section  2  1  is  amended  by  adding 
the  following  definition  in  alphabetical 
order  to  read  as  follows:  | 

§2.1     Terms  and  definitions. 

*  *  ft  •  * 

(c)  •    •    •  I 

Software  defined  radio  A  radio  that 
includes  a  transmitter  in  which  the 
operating  parameters  of  frequency 
range,  modulation  tvpe  or  maximum 
output  power  (either  radiated  or 
conducted)  can  be  altered  by  making  a 
change  in  software  without  makint^  an\ 
changes  to  hardware  components  that 
affect  the  radio  frequencv-  emisvion^ 

♦  t  »         *  • 

5.  Sec:tion  2,92.t  is  amended  hv  re- 
designating paragraphs  (e!  and  if)  as  (f) 
and  (g).  respectively,  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  2.925     Identification  of  equipment. 

*  »  »  «  » 

(e)  .-\  software  defined  radio  may  be 
equipped  with  a  means  such  as  a  user 
display  screen  to  display  the  FCC 
identification  number  normallv 
contained  in  the  nameplate  or  label.  The 
information  must  be  readily  accessible, 
and  the  user  manual  must  describe  how 
to  access  the  elec:tronic:  display 
***** 

b.  Section  2 MM  is  ami-nded  hv 
adding  paragraph  le)  tfi  read  as  follows- 

§2.932    Modification  of  equipment. 

•  *  *  ft  * 

(e)  Manufacturers  must  take  steps  to 
ensure  that  onlv  software  that  has  been 


approved  with  a  software  defined  radio 
can  be  loaded  into  such  a  radio.  The 
software  must  not  allow  the  user  to 
operate  the  transmitter  with  frequencies, 
output  power,  modulation  types  or 
other  parameters  outside  of  those  that 
were  approved.  Manufacturers  may  use 
authentication  codes  or  any  other  means 
to  meet  these  requirements,  and  must 
describe  the  methods  in  their 
application  for  equipment 
authorization. 

7.  Section  2.944  is  added  to  read  as 
follows: 

§2.944    Submission  of  radio  software. 

The  grantee  or  other  party  responsible 
for  compliance  of  a  software  defined 
radio,  or  the  applicant  for  authorization 
of  a  software  defined  radio  shall  submit 
a  copv  of  the  software  that  controls  the 
radio  frequency  operating  parameters 
upon  request  by  the  Commission 
Failure  to  comply  with  such  a  request 
within  14  days  or  suc:h  additional  time 
as  the  Commission  may  allow  may  be 
cause  for  denial  of  authorization, 
forfeiture  pursuant  to  §  1.80  of  this 
chapter,  or  other  administrative 
sanctions. 

8.  Section  2.104.1  is  amended  by 
revising  paragraphs  fa)  and  (b)  to  read 
as  follows: 

§2.1043    Ctianges  In  certificated 
equipment. 

(aj  E.xcept  as  provided  in  paragraph 
(b)(3)  of  this  section,  changes  to  the 
basic  frequency  determining  and 
stabilizing  circuitr\  (including  clock  or 
data  rates),  frequency  multiplication 
stages,  basic  modulator  circuit  or 
maximum  power  or  field  strength 
ratings  shall  not  be  performed  without 
application  for  and  authorization  of  a 
new  grant  of  certification.  Variations  in 
electrical  or  mechanical  construction, 
other  than  these  indicated  items,  are 
["■nnitted  provided  the  variations  either 


do  not  affect  the  characteristics  required 
to  be  reported  to  the  Commission  or  the 
variations  are  made  in  compliance  with 
the  other  provisions  of  this  section. 
Changes  to  the  software  installed  in  a 
transmitter  that  do  not  affect  the  radio 
frequency  emissions  do  not  require  a 
filing  with  the  Commission  and  may  be 
made  by  parties  other  than  the  holder  of 
the  grant  of  certification. 

(b)  Three  classes  of  permissive 
changes  may  be  made  in  certificated 
equipment  without  requiring  a  new 
application  for  and  grant  of  certification. 
None  of  the  classes  of  changes  shall 
result  in  a  change  in  identification. 

(1)  A  Class  I  permissive  change 
includes  those  modifications  in  the 
equipment  which  do  not  degrade  the 
characteristics  reported  by  the 
manufacturer  and  accepted  by  the 
Commission  when  certification  is 
granted.  No  filing  with  the  Commission 
is  required  for  a  Class  1  permissive 
change. 

(2)  A  Class  II  permissive  change 
includes  those  modifications  which 
degrade  the  performance  characteristics 
as  reported  to  the  Commission  at  the 
time  of  the  initial  certification.  Such 
degraded  performance  must  still  meet 
the  minimum  requirements  of  the 
applicable  rules.  When  a  Class  II 
permissive  change  is  made  by  the 
grantee,  the  grantee  shall  supply  the 
Commission  with  complete  information 
and  the  results  of  tests  of  the 
characteristics  affected  by  such  change. 
The  modified  equipment  shall  not  be 
marketed  under  the  existing  grant  of 
certification  prior  to  acknowledgement 
by  the  Commission  that  the  change  is 
acceptable. 

(3)  A  Class  III  permissive  change 
includes  modifications  to  the  software 
of  a  software  defined  radio  transmitter 
that  change  the  frequency,  modulation 
type,  output  power  or  maximum  field 
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strength  outside  the  parameters 
previously  approved  When  a  Class  III 
permissive  change  is  made,  the  grantee 
shall  supply  the  Commission  with  a 
description  of  the  changes  and  test 
results  showing  that  the  equipment 
complies  with  the  applicable  rules  with 
the  new  software  loaded,  including 
compliance  with  the  applicable  RF 
exposure  requirements.  The  modified 
software  shall  not  be  loaded  into 
equipment,  and  the  equipment  shall  not 
be  marketed  with  the  modified  software 
under  the  existing  grant  of  certification, 
prior  to  acknowledgement  by  the 
Commission  that  the  change  is 
acceptable.  A  copy  of  the  software  shall 
he  submitted  to  the  Commission  upon 
request.  Class  III  changes  are  permitted 
only  for  equipment  in  which  no  Class  II 
changes  have  been  made  from  the 
originally  approved  device. 

Note  to  paragraph  (b)(3):  Any  software 
!  iidiigf  thai  tiegrades  s[)urious  and  oiit-ol- 
band  emissions  previously  reported  to  llic 
t^ommission  at  the  time  of  initial  certifii.diion 
would  he  considered  a  change  in  frequenc) 
(ir  modulation  and  would  require  a  Class  III 
permissive  change  or  new  et|uipment 
HUthorization  application 

(4)  Class  I  and  Class  II  permissive 
changes  may  only  be  made  by  the 
holder  of  the  grant  of  certification, 
except  as  specified  below. 

*         *         *         *         * 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22,  24,  and  64 

[CC  Docket  No.  97-213:  FCC  01-265] 

Communications  Assistance  for  l^w 
Enforcement  Act 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  extension  of 

compliance  date. 

SUMMARY:  In  this  document,  we  grant  in 
part  the  relief  requested  by  the  Cellular 
Telecommunications  &  Internet 
Association  ("CTIA"),  As  requested  by 
CTIA,  we  are  temporarily  suspending 
the  September  30,  2001.  compliance 
date  for  wireline,  cellular,  and 
broadband  Personal  Communications 
Sen'ices  ("PCS")  carrieis  to  implement 
two  Department  of  lustice  ("Doi")/ 
Federal  Bureau  of  Investigation  ("FBI") 
"punch  list"  electronic  surveillance 
capabilities.  We  deny  CTIA's  request  for 
a  blanket  extension  of  the  September  .30, 
2001.  compliance  deadline  for  these 
carriers  to  implement  a  packet-mode 


communications  electronic  sur\>  iljani  e 
c:apability.  However,  given  the 
imminence  of  the  pack(>t-mode 
compliance  deadline,  we  grant  these 
carriers  until  November  19,  2001  either 
to  come  into  compliance  or  to  seek 
indi\'idudl  relief 

DATES:  The  September  .iU.  JdtJl.  packet- 
mode  communications  compliance  date 
for  wireline,  cellular,  and  broadband 
Personal  (Communications  Ser\ice.s 
("PCS")  is  extended  until  November  19. 
2001.  The  punch  list  compliance 
deadline  is  temporariiv  suspended 
pending  the  Commission's  final  action 
on  a  decision  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  ( 'Court  Remand  Decision")  that 
vacated  four  additional  punch  list 
capabilities  that  had  be<»n  required  by 
the  Commission's  Third  Report  and 
Order  ("Third  RJ^CJ')  in  this  pron'eding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodne\'  Small.  Office  of  Engineering 
and  Technology.  (202)  418-2452. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Co.mmission  s.  Order, 
CC  Docket  No.  97-213,  FCC  01-265, 
adopted  September  18.  2001.  and 
released  September  21,  2001.  The  full 
text  of  this  Commission  decision  is 
available  on  the  Commission's  Internet 
site  at  ^^^^^^■  frc.gov  It  is  available  for 
inspection  and  copving  during  normal 
business  hours  in  the  FCC  R(!ference 
Information  Center.  Room  CY-A257, 
445  12th  Street.  SW  .  Washington.  DC, 
and  also  ma\  be  purchased  from  the 
Commission's  duplication  contractor. 
Qualex  International  ,  (202)  863-2893. 
Room  CY-B402.  443  12th  Street.  SW.. 
Washington.  DC>  20554  Cnniments  mav 
sent  as  an  electronic  file  via  the  Internet 
to  http://^^1^^v. fee. gov/e-file/ecfs. html,  or 
b\'  e-mail  to  Pcfs'Ufrc  go\ 

Summary  of  the  Order 

1,  In  the  Third  RkU.  released  in 
August  1999,  65  FR  51710.  September 
24.  1999.  the  Commissiiin  spm  ified 
technical  requirements  fur  wireline, 
cellular,  and  broadband  PCS  (  arriers  to 
comply  with  the  assistani  e  (  apdl)i!it\- 
requirements  prescribed  b\  the 
Communications  Assistance  for  Law 
Enforcement  Ac:t  of  1994  ("GALEA"). 
We  took  this  acticm  under  Section 
107(b)  of  CALE.'\  in  response  to 
petitions  filed  with  us  that  i.lainied  ttiat 
industry  standards  for  electronic 
surveillance  failed  to  satisfy  the  four 
general  assistance  capability 
requirements  in  Section  103  of  GALEA. 
Under  Section  107(a)(2)  of  GALEA  (the 
"safe  harbor  "  pro\'ision).  carriers  and 
manufacturers  that  compl\  with 
industry  standards  for  elec  trunn 
surveillance  are  deemed  m  i  nmnhanre 


with  their  specific  responsibilities 
under  Sections  103  and  106  of  GALEA 
The  Commission  is  authorized,  under 
Section  107(b)  of  GALEA,  in  response  to 
a  petition  from  any  Government  agency 
or  person,  to  establish,  by  rule,  technical 
requirements  or  standards  if  industry 
associations  or  standard-setting 
organizations  fail  to  issue  Ijechnical 
requirements  or  standards  or  if  any 
Government  agency  or  person  believes 
that  such  requirements  or  standards  are 
deficient. 

2.  In  the  Third  R&O.  we  required  that 
wireline,  cellular,  and  broadband  PGS 
carriers  implement  all  electronic 
surveillance  capabilities  of  the  industry 
interim  standard,  J-STD-025— 
including  two  contested  features  of  the 
interim  standard,  i.e.,  a  packet-mode 
communications  capability  and  a 
location  information  requirement — and 
sLx  of  nine  additional  capabilities 
requested  by  DoJ/FBI.  known  as  the 
"punch  list"  capabilities.  While  we 
required  a  packet-mode  capability,  we 
did  not  adopt  specific  technical 
requirements  for  packet-mode 
communications.  Rather,  we  permitted 
carriers  to  deliver  packet-mode  data  to 
be  delivered  to  law  enforcement 
agencies  ( "LEAs")  under  the  interim 
standard  pending  further  study  of 
packet-mode  communic;ations  by  the 
telecommunications  industry  We 
required  that  the  capabilities  covered  by 
the  "core"  interim  standard — including 
all  uncontested  requirements  of  J-STD- 
025.  as  well  as  the  contested  location 
information  requirement — be 
implemented  by  lune  30,  2000.  and  that 
the  packet-mode  and  punch  list 
capabilities  be  implemented  by 
September  30.  2001. 

3.  Several  parties  challenged  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  six 
capabilities  required  by  the  Third  R&O: 
location  information  and  packet-mode 
communications,  both  of  which  were 
included  in  )-STD-025:  and  dialed  digit 
extraction,  party  hold/join/drop, 
subject-initiated  dialing  and  signaling, 
and  in-band  and  out-of-band  signaling, 
which  are  four  of  the  six  punch  list 
capabilities  requested  by  DoJ/FBl  that 
we  added  to  I-STD-025.  In  August 
2000,  the  Court  vacated  and  remanded 
to  us  for  further  proceedings  those 
portions  of  the  Third  R&O  pertaining  to 
the  four  challenged  punch  list 
capabilities.  The  Court  upheld  our 
findings  in  the  Third  R&O  regarding 
location  information  and  packet-mode 
communications,  but  with  respect  to  the 
latter  stated:  "GJVLEA  authorizes  neither 
the  Commission  nor  the 
telecommunications  industry  to  modify' 
either  the  evidentiarv  standards  or 
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procedural  safeguards  for  securing  legal 
authorization  to  obtain  packets  from 
which  call  content  has  not  been 
stripped,  nor  may  the  Commission 
require  carriers  to  provide  the 
government  with  information  that  is 
"not  authorized  to  be  intercepted.'" 

4.  Following  the  Court  Remand 
Decision,  CTIA  filed  a  petition  to 
immediately  suspend  the  September  30. 
2001  compliance  deadline  for 
implementing  the  two  unchallenged 
punch  list  capabilities — content  of 
subject-initiated  conference  calls  and 
timing  information — and  the  packet- 
mode  communications  capability.  In  its 
petition.  CTIA  states  that  the 
compliance  deadline  for  those 
capabilities  should  be  suspended  to 
ensure  an  orderly  and  cost-efficient 
implementation  of  the  punch  list  and 
packet-mode  communications 
capabilities  With  respect  to  the  punch 
list.  CTIA  argues  that  disentangling  the 
four  vacated  capabilities  from  the  two 
remaining  capabilities  would  be  a 
complex  and  inefficient  process,  CTIA 
therefore  recommends  that  we  suspend 
the  compliance  date  for  the  entire 
punch  list  pending  resolution  of  what 
capabilities  are  required.  With  respect  to 
packet-mode  communications.  CTIA 
argues  that  the  Court  found  that 
telecommunications  carriers  could  not 
lawfully  deliver  the  full  content  of  ,i 
packet  to  a  LEA  under  a  "pen  register  ' 
order  CTIA  further  argues  that  we  may 
receive  petitions  that  request  that  we 
declare  the  current  packet-mode 
standard  deficient  because  it  fails  to 
protect  the  privacy  of  communications 
not  authorized  to  be  intercepted. 
Accordingly.  CTIA  argues  that  it  would 
be  prudent  for  us  to  suspend  the  packet- 
mode  compliance  deadline  until  we 
have  all  of  the  information  necessary  to 
make  a  realistic  compliance 
determination. 

5.  On  September  1 ,  2000.  our  Office 
of  Engineering  and  Technology  ( 'OET ') 
placed  the  CTIA  Petition  on  Public: 
Notice  and  on  September  15,  2000.  OET 
received  comments  responding  to  the 
CTIA  Petition  The  great  majoritv  nf 
commenting  parties  support  grant  of  the 
Petition,  however,  Do|/FBI  oppose  any 
extension  of  the  packet-mode 
complianc:e  deadline 

6  In  .\pn\  2000.  we  issued  a  Public 
Notice  providing  instructions  for  those 
carriers  needing  to  file  petitions  for 
extension  of  the  [une  30,  2000  deadline 
for  complying  with  the  cdpability 
requirements  of  CALEA  section  103.  In 
that  Public  Notice,  we  noted  that  section 
107(c)(3)  authorizes  us  to  extend  the 
compliance  deadline  for  no  longer  than 
two  years  from  the  date  of  the  petition  s 
grant.  We  also  noted  that  the  FBI  has 


provided  each  carrier  an  opportunity  to 
participate  in  a  "Flexible  Deployment 
Program,"  under  which  the  FBI  has 
agreed  to  review  a  carrier's  extension 
request  in  light  of  the  priorities  of  LEAs, 
We  further  noted  that,  for  carriers 
serving  geographic  areas  that  do  not 
have  a  history  of  demand  by  LEAs  for 
electronic  surveillance,  the  FBI  may 
advise  us  that  extensions  of  the  section 
103  compliance  deadline  do  not  unduly 
threaten  the  public  safety.  Accordingly, 
we  urged  each  carrier  seeking  an 
extension  o(  the  (une  30,  2000  CALEA 
deadline  to  participate  in  the  Flexible 
Deployment  Program  before  submitting 
to  us  a  section  107(c)  petition  for 
extension  of  time  to  comply.  A  number 
of  carriers  chose  to  participate  in  the 
Flexible  Deployment  Program,  and  we 
have  made  preliminary  determinations 
to  suspend  the  |une  30,  2000  deadline 
for  many  of  those  carriers.  On  August 
15.  2001,  our  Common  Carrier  Bureau 
released  an  Order  making  final 
determinations  to  grant  extensions  of 
the  lune  30,  2000,  deadline  to  several 
hundred  wireline  carriers.  We  anticipate 
making  final  determinations  on  other 
wirelinf! — as  well  as  wireless — carriers' 
requests  for  extensions  of  that  deadline 
in  the  near  future.  We  also  note  that  in 
August  2001  the  FBI  released  a  Second 
Edition  of  its  Flexible  Deployment 
Program  This  Second  Edition  pertains 
to  packet-mode  communications  and  is 
designed  to  assist  carriers  in  meeting 
packet-mode  requirements  mandated  bv 
CALEA. 

7.  There  is  broad  agreement  among 
industrv  and  law  enforcement  that  we 
should  suspend  the  September  30,  2001 
compliance  deadline  for  the  two 
unchallenged  punch  list  capabilities, 
pt^nding  a  final  action  by  the 
C.ommission  of  what  punch  list 
capabilities  will  be  required.  We  agree 
with  the  majoritv  of  commenters  that 
retaining  the  current  deadline  for  two  of 
the  punch  list  ca[)abilities  prior  to 
determining  the  disposition  of  the  four 
punch  list  capabilities  vacated  by  the 
Court  Remand  Decision  could  result  in 
nia)or  inefficient  ies  for  carriers. 
Moreover,  there  is  insufficient 
corresponding  benefit  in  implementing 
these  two  c;apabi!ities  bv  themselves  to 
warrant  disruption  and  f:osts  such  a 
severable  implementation  would  entail. 
Most  carriers  use  more  than  one  type  of 
switch  in  their  networks,  often  from 
different  manufacturers.  Most 
manufacturers  have  developed  a  CALEA 
solution  that  includes  all  six  punch  list 
capabilities  that  the  Third  R&O 
required,  some  manufacturers  have 
included  the  c;ore  interim  standard  and 
the  punch  list  capabilities  in  one 


software  package,  others  have  separated 
the  core  interim  standard  and  punch  list 
capabilities  into  different  software 
packages.  Some  software  packages  allow 
each  punch  list  capability  to  be  toggled, 
while  other  software  packages  do  not 
allow  toggling.  In  either  case,  carriers 
have  to  install  and  test  the  full  software 
package.  Carriers  will  have  to  test 
software  with  toggling  functions  to 
ensure  that  toggling  off  some 
capabilities  does  not  interfere  with  the 
provision  of  other  capabilities.  For  those 
software  packages  that  do  not  allow 
toggling,  carriers  would  have  to 
implement  the  whole  software  package 
by  the  current  September  30.  2001 
deadline,  absent  an  extension  from  the 
Commission,  if  the  software  could  not 
be  modified  before  then  either  to 
remove  the  four  vacated  punch  list 
capabilities  or  to  provide  a  toggle  on/off 
function.  While  we  believe  that  LEAs 
will  cooperate  with  carriers  to  minimize 
the  burden  on  carriers,  we  find,  under 
these  circumstances,  such  an  approach 
to  be  inherently  burdensome  and 
inefficient.  Furthermore,  a  temporary 
suspension  of  the  compliance  date  for 
the  unchallenged  capabilities  will 
ensure  that  all  punch  list  capabilities 
that  may  ultimately  be  required  will 
proceed  on  the  same  compliance 
schedule.  In  any  event,  we  anticipate 
that  we  would  likely  receive  and  grant 
many  individual  petitions  for  extension, 
which  would  be  an  unwarranted 
exercise  and  expenditure  of  resources. 
While  we  encourage  carriers  to  make 
available  to  LEAs  any  surveillance 
capability  they  have  available,  we 
recognize  that  the  deployment  of 
software  with  the  punch  list  capabilities 
will  vary  from  carrier  to  carrier. 

8.  Accordingly,  pursuant  to  our 
authority  to  provide  a  reasonable  time 
and  conditions  for  compliance  with  and 
the  transition  to  any  new  standard,  we 
are  temporarily  suspending  the  current 
September  30,  2001.  deadline  for  all 
punch  list  capabilities,  including  the 
two  unchallenged  punch  list 
capabilities  (i.e..  subject-initiated 
conference  calls  and  timing 
information),  pending  the  Commission's 
final  action  on  the  Court  Remand 
Decision.  We  anticipate  that  we  will 
establish  a  new  compliance  date  for  all 
required  punch  list  capabilities  in  time 
to  allow  carriers  to  be  fully  CALEA- 
compliant  no  later  than  June  30,  2002. 
We  arrive  at  this  outside  target  date 
because  we  intend  to  address  the  Court 
Remand  Decision  no  later  than  year's 
end.  We  intend  to  act  as  expeditiously 
as  possible  on  the  remand,  before  year's 
end  if  possible,  believing  it  to  be  a 
priority  of  this  agency.  The  record 
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indicates  that  carriers  can  implement 
any  required  changes  to  their  software 
within  six  months  of  our  decision. 

9.  With  regard  to  a  packet-mode 
communications  electronic  surveillance 
capability,  we  find  no  need  to  extend 
the  September  30.  2001.  compliance 
deadline  in  the  blanket  manner 
requested  by  CTIA.  While  we  deny 
CTIA's  section  107(c)  petition  for  a 
blanket  extension  for  the  reasons  stated 
above,  we  believe  that  the  record 
supports  a  brief  extension  in  order  to 
allow  carriers  additional  time  for 
compliance  with  and  transition  to  the 
packet-mode  standards.  Given  the 
imminence  of  the  September  30,  2001 
deadline,  we  believe  that  a  brief 
extension  is  necessarv'  to  allow  carriers 
additional  time  to  upgrade  their  systems 
to  incorporate  the  packet-mode 
capability  or  to  allow  any  carriers 
wishing  to  avail  themselves  of  the 
section  107(c)  petition  procedure  a 
reasonable  amount  of  time  to  prepare 
their  petitions,  including  the  technical 
justification  required  therein.  Briefly 
extending  the  deadline  will  also  provide 
any  carriers  that  wish  to  voluntarily 
participate  in  the  FBI's  Flexible 
Deployment  Program  with  respect  to 
packet-mode  communications  the  time 
necessarv'  to  prepare  the  documentation, 
including  technical  data  relating  to  the 
carrier's  system,  as  required  under  the 
program  and  allow  Commission  staff  to 
announce  the  section  107(c)  filing 
procedures  with  respect  to  packet-mode 
communications.  Accordingly,  pursuant 
to  our  authority  under  section  107(b)(5) 
of  GALEA  and  sections  4(i)  and  (j)  of  the 
Communications  Act,  we  grant,  sua 
sponte,  an  extension  until  November  19, 
2001,  for  wireline,  cellular,  and 
broadband  PCS  carriers  to  implement  a 
packet-mode  capability.  We  view  this 
brief  extension  as  extraordinar\'  relief 
necessarv'  in  the  interests  of  fairness  and 
reasonableness  and  do  not  expect  to 
grant  any  further  extensions  on  an 
industry-wide  basis  with  respect  to 
packet-mode  communications.  We 
therefore  encourage  any  carriers  unable 
to  meet  the  November  19,  2001  deadline 
to  seek  individual  relief  under  the 
section  107(c)  procedures.  In  this 
regard,  we  direct  the  Common  Carrier 
Bureau  and  the  Wireless 
Telecommunications  Bureau  to  release  a 
Public  Notice  further  explaining  the 
section  107(c)  petitioning  process  with 
respect  to  packet-mode 
communications. 

10.  Pursuant  to  sections  1,4.  229.  301, 
303,  and  332  of  the  Communications 
Act  of  1934,  as  amended,  and  section 
107(b)  of  the  Communications 
Assistance  for  Law  Enforcement  Act,  47 
U.S.C.  151.  154,  229,  301,  303,  332, and 


1006(b),  the  Petition  to  Suspend 
Compliance  Date,  filed  August  23.  2000 
by  CTIA.  is  Granted  m  pari  and  dtrtwd 
in  part. 

F>(it'r;il  Communiiations  Commission. 
Magaiie  Roman  Salas, 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  01-233;  MM  Docket  No.  9&-B8;  RM- 
8641;  RM-8688;  RM-8689] 

Radio  Broadcasting  Services:  Rose 
Hill,  Trenton,  Aurora,  and  Ocracoke. 
NC 

AGENCY:  Federal  (Communications 
Commission. 

ACTION:  Final  rule,  denial. 


SUMMARY:  This  document  denies  an 
Application  for  Review  filed  by  Connor 
Media  Corporation  directed  to  the 
Report  and  Order  in  this  prn(  wniint; 
Sep  61  FR  66618.  published  December 
18,  1996.  Specifically,  that  action 
allotted  Channel  283 A  to  Aurora.  .North 
Carolina,  With  this  action,  the 
proceeding  is  terminated 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  95-88.  adopted  .Au^^iiM 
13,  2001,  and  released  August  17,  2001 
The  full  text  of  this  decision  i.s  axailnhle 
for  inspection  and  copying  during 
normal  business  hours  in  the  FtiC^ 
Reference  Information  Center  at  Portals 
II.  CY-A257.  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International.  Portals 
11.  445  12th  Street,  SW  .  Room  CY-B402 
Washington.  DC  20554.  telephone  2tU- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint<&>aol.rom 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  ('-nmmunications  Commission. 
Magalie  Roman  Salas. 

Serrt'tnn 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  18 
RIN  1018-AH72 

Import  ot  Polar  Bear  Trophies  From 
Canada:  Change  in  the  Finding  for  the 
M'Clintock  Channel  Population 

agency:  Fish  ami  Wilolile  Sen  ice, 

Interior 

ACTION:  Affirmation  of  emergency 

interim  rule  as  final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
>  .1(1  'jitrng  the  emergency  interim  rule 
published  on  January  10,  2001,  as  a  final 
rule  without  substantive  change.  This 
rule  amended  our  regulations,  under  the 
M.irin>  M,!:;unal  Protection  Act 
;.MMPA;.  un  the  import  of  polar  bears 
(Ursus  maritimus)  taken  by  sport 
hunters  in  the  M'Clintock  Channel 
population.  Nunavut  Territor\',  Canada. 
Current  information  indicates  that  this 
population  has  severely  declined  and 
harvest  quotas  have  not  ensured  a 
sustainable  population  level.  In  the 
emergency  interim  rule,  we  found  that 
the  M'Clintock  Channel  population  no 
longer  meets  the  import  requirements  of 
the  MMP,\  and  amended  our 
regulations  to  lefler  t  that  bears  sport 
hunted  in  this  population  after  the 
1999' 2000  Canadian  hunting  season 
will  no  longer  be  eligihle  for  import 
under  the  1997  finding  which  approved 
this  population  for  multiple  harvest 
seasons  In  adaition.  the  emergency 
interim  rule  updated  our  regulations  to 
refiect  the  formation  of  the  new  territory 
of  Nunavut  and  notified  the  public  on 
the  hfting  hv  Canada  of  the  harvest 
morat(jrium  in  the  Viscount  Melville 
Sound  polar  bear  population.  This  final 
rule  presents  the  best  available 
information  on  the  M'Clintock  Channel 
population  and  addresses  comments 
re(  eived  on  the  emergency  interim  rule. 
DATES:  Thiv  finMl  rule  is  effective  on 
Ianii.ir\  10  JOOl 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teiko  Saito   Chief,  Uivi.Moii  ul 
Management  Authority,  Fish  and 
Wildlife  Senice,  440l' North  Fairfax 
Dm  0,  Room  700,  Arlington.  Virginia 
22203;  telephone  (703)  358-2093;  fax 
(703)  358-2280;  e-mail 
fw9ia     dma®fws  gov 

SUPPLEMENTARY  INFORMATION 
Ba( kgruund 

The  1  ><q4  draendments  to  the  MMPA 
(section  U)4ic)(5)(A))  allow  for  the 
issuance  of  permits  to  import  sport- 
hunted  polar  bear  trophies  from  Canada 
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when  we  can  make  certain  legal  and 
biological  findings.  On  February  18. 
1997,  we  published  regulations  in  the 
Federal  Register  (62  FR  7302)  that 
established  standards  for  the  issuance  of 
permits  to  allow  the  import  of  sport- 
hunted  polar  bear  trophies  (50  CFR 
18.30).  The  regulations  contain 
aggregate  findings  applicable  for 
multiple  har\est  seasons  for  five 
populations,  including  M"Clintock 
Channel,  as  follows:  (a)  Canada  has  a 
sport-hunting  program  that  allows  us  to 
determine  before  import  that  each  polar 
bear  was  legally  taken;  (b)  Canada  has 
a  monitored  and  enforced  program  that 
is  consistent  with  the  purposes  of  the 
1973  International  Agreement  on  the 
Conservation  of  Polar  Bears;  (c)  Canada 
has  a  sport-hunting  program  that  is 
based  on  scientifically  sound  quotas 
ensuring  the  maintenance  of  the  affected 
population  stock  at  a  sustainable  level 
for  certain  populations;  and  id)  the 
export  of  sport-hunted  trophies  from 
Canada  and  their  subsequent  import 
into  the  United  States  would  be 
consistent  with  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  and  would  not  likely  contribute 
to  illegal  trade  of  bear  parts.  In  a 
subsequent  final  rule  on  January  1 1 . 
1999  (64  FR  1529),  we  made  aggregate 
findings  that  approved  two  additional 
populations 

In  Canada,  management  of  polar  bears 
has  been  delegated  to  the  provinces  and 
territories.  However,  the  Canadian 
Wildlife  Service  (CWS).  Canada's 
national  wildlife  agency,  maintains  an 
active  research  program  and  is  involved 
in  the  management  of  populations  that 
are  shared  between  jurisdictions. 
particularly  between  Canada  and  other 
nations.  In  addition.  Native  Land  (Uaims 
have  resulted  in  co-management  boards 
for  most  of  Canada's  polar  bear 
populations.  The  Nunavut  Wildlife 
Management  Board  (\WMB)  is  the  main 
instrument  of  wildlife  management  in 
the  Nunavut  Settlement  Area,  while  the 
Government  of  Nunavut  (GNUN). 
through  the  Minister  of  Sustainable 
Development,  retains  the  ultimate 
responsibility  for  both  the  conservation 
of  wildlife  and  economic  development 
in  the  Nunavut  Territon*-  The  co- 
management  of  Nunavut  s  polar  bear 
populations  also  includes  the  CWS, 
regional  wildlife  organizations,  and 
hunters  and  trappers  organizations.  The 
Federal/Provincial/Territorial  Polar  Bear 
Technical  Committee  (PBTC)  and  Polar 
Bear  Administrative  Committee  meet 
annually  to  ensure  a  coordinated 
management  process  among  these 
parties. 


The  basis  of  the  Government  of 
Northwest  Territories  (GNWT)  and 
GNUN  polar  bear  management  program 
is  that  the  human-caused  killing  of  polar 
bears  (e.g.,  harvest,  defense,  or 
incidental)  must  remain  within  the 
sustainable  vield,  with  the  anticipation 
of  slow  growth  for  any  population.  The 
program  has  several  components 
including:  (a)  Use  of  scientific  studies  to 
determine  and  monitor  changes  in 
population  size  and  establish 
population  boundaries;  (b)  involvement 
of  the  resource  users  and  incorporation 
of  traditional  knowledge  to  enrich  and 
r:()niplement  scientific  studies;  (c) 
harvest  data  collection  and  a  license 
tracking  system;  and  (d)  enforcement 
measures  through  regulations  and 
management  agreements. 

Regulations  and  management 
agreements  between  the  GNWT,  GNUN. 
and  Native  Land  Claim  beneficiaries 
provide  the  rules  for  polar  bear  harvest 
in  the  Northwest  Territories  (NWT)  and 
Nunavut.  The  hunting  season  opens 
August  1  and  closes  May  31  the 
following  year.  Except  for  defense  kills, 
no  harvest  usually  occurs  before 
February,  The  hunting  season  is  limited 
bv  factors  such  as  the  lack  of  sea  ice,  the 
number  of  daylight  hours,  and  winter 
weather  conditions  Sport  hunts  are 
tvpically  conducted  in  the  spring, 
between  March  and  May.  Sport  hunting 
of  polar  bears  is  presently  legal  only  in 
NWT  and  Nunavut  and  includes 
additional  requirements.  All  sport  hunts 
must  be  conducted  under  Canadian 
jurisdiction  and  be  guided  by  a  Native 
hunter  In  addition,  transportation 
during  the  hunt  must  be  by  dog  sled,  the 
tags  must  ciome  from  the  community 
(}uota.  and  quota  tags  from  unsuccessful 
sport  hunts  may  not  be  used  again.  All 
bears  taken  bv  sport  hunters  must  be 
accounted  for  within  existing  quota  tags. 
Not  all  communities  participate  in  sport 
hunting  as  it  reduces  hunting 
opportunities  for  local  hunters.  You 
should  refer  to  the  February  18,  1997 
(fi2  FR  7302).  and  lanuary  11,  1999  (64 
FR  1529),  rules  for  more  extensive 
information  on  Canada's  polar  bear 
management  program. 

in  .^n  emergencv  interim  rule  effective 
and  published  in  the  Federal  Register 
on  lanuary  10,  2001  (66  FR  1901),  we 
amended  our  regulations  under  the 
MMPA  in  50  CFR  18.30  on  the  import 
of  polar  bears  taken  by  sport  hunters  in 
the  M'Clintock  Channel  population, 
Nunavut.  Canada.  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-553),  our  normal  practice  is  to 
publish  regulations  with  a  30-day  delay 
in  effective  date  But  in  this  case,  we 
used  the  "good  cause"  exemptions 
under  5  U.S.C.  553(b)  and  (d)(3)  to  issue 


the  emergency  interim  rule  without  first 
invoking  the  usual  notice  and  public 
comment  procedure  and  to  make  the 
rule  effective  upon  publication  for  the 
following  reasons:  (1)  Official 
information  submitted  by  the 
government  of  Canada  showed  that  the 
M'Clintock  Channel  population  no 
longer  meets  the  import  requirements  of 
the  MMPA;  (2)  as  a  matter  of  fairness  to 
the  regulated  community,  it  was 
necessary  to  put  the  public  on  notice 
immediately  that  bears  sport  hunted  in 
the  M'Clintock  Channel  population  after 
May  31.  2000,  would  no  longer  be 
eligible  for  import  under  the  finding 
which  approved  this  population  for 
multiple  harvest  seasons;  and  (3)  it 
would  be  contrarv'  to  the  public  interest 
to  maintain  regulator}'  findings  that 
purport  to  allow  the  import  of  these 
polar  bear  trophies  when  those  findings 
are  no  longer  consistent  with  the 
MMPA. 

We  are  adopting  the  emergency 
interim  rule  as  a  final  rule  without 
substantive  change.  In  the  emergency 
interim  rule,  we  found  tliat  the 
M'Clintock  Channel  population  no 
longer  meets  the  import  requirements  of 
the  MMPA  and  amended  our 
regulations  to  reflect  that  bears  sport 
hunted  in  this  population  after  Mav  31. 
2000,  the  end  of  the  1999/2000 
Canadian  hunting  season,  will  no  longer 
be  eligible  for  import  under  the  1997 
finding  which  approved  this  population 
for  multiple  harvest  seasons.  In 
addition,  the  emergency  interim  rule 
updated  our  regulations  to  reflect  the 
formation  of  the  new  territorv-  of 
Nunavut  and  notified  the  public  on  the 
lifting  by  Canada  of  the  harvest 
moratorium  in  the  Viscount  Melville 
Sound  polar  bear  population. 

The  use  of  an  emergency  interim  rule 
allowed  us  to  take  action  based  on  the 
new  ioformation  for  the  M'Clintock 
Channel  population,  quickly  inform  the 
public  about  the  change  to  the 
regulations,  and,  at  the  same  time,  ask 
for  comments  from  the  public.  We 
received  comments  on  the  emergency 
interim  rule  from  the  CWS, 
Conservation  Force,  Safari  Club 
International  (SCI),  and  the  Humane 
Society  of  the  U.S.  (HSUS).  We  received 
submissions  from  the  Department  of 
Sustainable  Development,  GNUN.  and 
the  NWMB  after  the  close  of  the 
comment  period,  and  this  information  is 
presented  in  the  preamble  of  this  final 
rule  because  it  clarifies  historical 
information,  population  analysis,  and 
current  management  of  the  M'Clintock 
Channel  polar  bear  population. 
However,  we  note  that,  although  the 
information  was  important  in  giving  an 
accurate  description  of  polar  bear  status 
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and  management  in  Nunavut,  it  did  not 
affect  the  outcome  of  the  final  rule. 
Finally,  comments  were  also  provided 
by  the  Marine  Mammal  Commission 
(MMC)  and  its  Committee  of  Scientific 
Advisors,  as  part  of  the  consultative 
process  required  by  the  MMPA.  Our 
summary-  and  response  to  public 
comments  are  given  in  the  sections  in 
the  preamble  that  discuss  the  issues. 

What  Is  the  Status  of  the  M'Clintock 
Channel  Polar  Bear  Population? 

As  described  in  our  Februarv  18.  1997 
(62  PR  7302),  final  rule,  Canada 
estimated  the  M'Clintock  Channel 
population  in  the  mid-1970s  to  be  900 
polar  bears  based  on  a  6-year  mark- 
recapture  population  study.  According 
to  the  GNUN,  this  study  was  part  of  the 
first  Territorial  Government  polar  bear 
population  inventor*'  conducted  in  the 
Central  Arctic.  The  existing  mark- 
recapture  population  analysis  models  at 
that  time  were  based  on  simplifv'ing 
assumptions  and  did  not  have  the 
benefit  of  current  genetic  and  satellite 
telemetry  technology.  Originally,  the 
M'Clintock  Channel  and  Gulf  of  Boothia 
areas  were  not  identified  as  distinct 
units  and  the  combined  estimate  for 
these  two  'subpopulations"  was  1,081 
bears.  Due  to  the  known  bias  of  non- 
representative  sampling,  the  estimate 
was  later  increased  to  900  for  the 
M'Clintock  Channel  and  900  for  the 
Gulf  of  Boothia,  based  on  the 
assumption  that  harvests  at  that  time 
were  sustainable.  Subsequently,  local 
hunters  advised  that  700  might  be  a 
more  accurate  estimate  for  the 
M'Clintock  Channel  population.  Under 
a  Local  Management  Agreement 
between  Inuit  communities  that  share 
this  population,  the  harvest  quota  for 
this  area  was  revised  to  levels  expected 
to  achieve  slow  growth  based  on  the 
population  estimate  of  700  polar  bears. 
We  approved  this  population  although 
Canada  considered  the  population 
estimate  information  as  'poor  "  We 
made  this  decision  because  Canada,  in 
conjunction  with  the  local  communities, 
agreed  to  the  reduction  (from  900  to 
700)  in  the  population  estimate,  hunting 
had  been  at  a  2  male  to  1  female  sex 
ratio  for  several  years,  and  there  was  a 
management  agreement  in  place. 

Canada  initiated  a  new  study  of  the 
polar  bear  population  in  M'Clintock 
Channel  in  1998  to  assess  the 
population  size  currently  being  used  to 
calculate  harvest  quotas.  At  the  2000 
PBTC  meeting,  the  GNUN  presented 
preliminary  results  of  the  mark- 
recapture  analysis  based  on  data 
collected  during  1998  and  1999. 
Although  cautioning  that  the  results 
were  incomplete,  the  polar  bear 


managers  estimated  that  the  newly 
revised  population  size  for  the 
M'Clintock  Channel  population  was 
between  360  and  390  bears, 
considerably  lower  than  the  prtn  lous 
estimate  of  700.  The  GNUN  considered 
the  reliability  of  the  new  estimate 
"poor."  and  noted  that  a  more  accurate 
estimate  was  to  be  caiculatfd  follnwinj^ 
the  end  of  the  3-year  mark-recapture 
study. 

Following  the  end  of  the  study  in 
2000.  the  GNUN  provided  us  with 
preliminan,"  re.sults  based  on  dat.i 
collected  in  1S98.  1999.  and  2000   Thr 
recalculated  population  t^stimate  of 
polar  bears  in  M'Clintock  Channt'l  w.is 
between  238  and  399  bears,  with  2HH  as 
the  best  preliminary'  estimate.  Based  on 
this  updated  estimate,  the  GNl'N 
recalculated  the  maximum  sustainable 
harvest  that  would  support  the 
population  at  its  current  level,  with  no 
population  growth,  at  8  bears  per  year 
(4  males  and  4  females)  The  quota  since 
1993  has  been  set  at  between  32  and  34 
bears.  The  GNUN  indicated  that,  at  that 
rate  of  harvest,  the  population  was 
dec:lining  and  would  be  reduced  to  zero 
in  10  years.  With  no  har\est,  the 
population  would  increase  at  onl\  4 
percent  annually.  Thus,  recover.-  of  this 
population  will  be  slow  and  each  year 
of  over-harvest  will  delay  recover,  time 
by  a  minimum  of  2  years.  The  GNUN 
noted  that  it  would  be  evaluating  future 
management  goals  for  this  population 
such  as  identihing  a  target  populatum 
recovery  level.  At  the  2001  PBTC; 
meeting,  the  GNUN  estimdted  that  the 
time  for  an  unharvested  polar  bear 
population  to  double  is  about  2.S  vears 
and  indicated  that  a  long-term 
moratorium  may  be  netessar\  for  the 
M'Clintock  Channel  population  to 
recover  its  former  numbers 

In  2001,  the  GNL'N  conducted  more 
stringent  analyses  of  the  1998  td  2000 
mark-recapture  data  Using  two  different 
stratified  mark-recapture  models, 
estimates  of  455  (standard  error  =  215) 
and  243  (standard  error  =  49)  bears  were 
calculated  for  the  M'Clintock  C:hannel 
population.  The  GNUN  was  unable  to 
produce  satisfactory  estimates  using 
these  models,  which  they  attribute  to 
capture  heterogeneity.  BavSed  on  an 
average  of  the  best  analysis  models 
following  Bumham  and  Anderson 
(1998),  the  GNUN  calculated  what  thev 
consider  the  current  best  estimate.  367 
bears  (standard  error  =  191),  for  the 
M'Clintock  Channel  population.  We 
note  that  the  GNUN's  re-analysis  of  the 
base  core  population  numbers  resulted 
in  an  increase  from  the  preliminarv 
estimate  of  288  bears,  as  reported  in  the 
emergency  interim  rule,  to  the  current 
best  estimate  of  367  bears.  This  increase 


IS  not  sufficient  to  remove  our  concern 
thai  the  M  Clintock  Channel  population 
has  been  severely  reduced,  nor  affect  the 
(!ut(  unie  if  this  final  rule.  We  consider 
the  mid  \\i~(\  s  estimate  of  900  bears  to 
be  the  best  information  available  for  the 
historical  baseline  of  this  population. 
Even  though  each  subsequent  revision 
of  the  population  estimate  was 
considered    poor"  by  Canada,  we  have 
accepted  the  updated  estimates  as  the 
best  information  available  at  the  time 
We  conclude  that  the  current  best 
estimate  of  367  bears  indicates  that  the 
M'Clintock  Channel  population  has 
severely  declined  over  time,  and  is 
consistent  with  our  findings  in  the 
emergency  interim  rule. 

Further,  the  CWS  reports  that 
extensive  new  data  analysis  and  field 
work  need  to  be  conducted  before 
re\  isinns  to  the  population  estimate  for 
the  M  Clintnrk  Channel  can  be  made. 
The  GNUN  Mi^;)je<ts  that  at  least  2  to  3 
additiiiii.fi  \  I  Mr--     !  ^.unpling  will  be 
requireii  Ik'Ii  iir  ,i!  i  ji.ite  estimates  of 
sur\ival  dii'i  [    '[    ii.iiii  n  numbers  can  be 
obtained  The  CM  N  plans  to  continue 
the  mark-recapture  study  and  collect 
addiiiuiiai  pop  ui.it  I  Mil  data  as  early  as 
2002  The  (  \\  s  tia-    iidicated  that'it  will 
( cjntinue  to  provide  new  population 
information  tn  us  as  it  becomes 
rf\ailat)le 

How  .\re  Polar  Bears  Managed  m  the 
MClintof  k  Channel  Population'^ 

The  tjuold  for  the  M  CluitiH.k  channel 
population,  based  on  a  population 
est  I  iu.ite  I ,{  700  bears,  has  been  set  at 
i)et\ve,>ii  ij.  and  34  bears  since  1993  At 
the  time  the  emergency  interim  rule  was 
published.  Canada  had  made  no 
.i(i)ustment  to  the  quota  to  reflect  the 
new  population  information  since  polar 
hears  are  co-managed  with  local 
communities  through  agreements  and 
<in\  in()(iifi(  ation  requires  community 
mnsultalion  Discussions  with  local 
communities  to  develop  the  best  plan  of 
action  were  completed  earlier  this  year. 

On  lanuarN  16.  2001 ,  the  Minister  of 
.SustHiniitiie  I)e\  >'lripiMt'nl,  GNUN, 
.iLcepteci  the  iie(  ision  of  the  NWMB  to 
reduce  the  quota  for  the  M'Clintock 
C.hannel  population  to  12  polar  bears  (8 
males  and  4  females)  for  the  2000/2001 
har\est  vear  Inl  lowed  bv  a  moratorium 
on  hanest  in  2001/2002  The  NWMB 
based  their  dec;ision  on  the  community 
recommended  quota  ni  12  animals  and 
the  available  mformation  that  suggested 
if  the  full  quota  of  12  were  taken  for  the 
2000/2001  hardest  ^vn-inn   the  average 
har\'est  o\er  the  j  \c,irv  would  be  6. 
which  was  within  the  harvest  limits 
(  onsidered  b\  Canada  to  be  sustainable 
for  the  lowest  population  estimate.  The 
GNUN  explained  th.it  the  quota 
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reduction  in  2000/2001  and  har\est 
moratorium  in  2001/2002  will  provide 
time  for  further  community  consultation 
while  protecting  the  population  from 
additional  decline. 

The  WVMB  further  explained  that,  as 
part  of  the  co-management  process,  any 
change  in  the  quota  must  not  rely  solely 
on  scientific  data  but  must  also  take  info 
account  traditional  knowledge  The 
NWMB  will  work  with  their  co- 
management  partners  to  ensure 
traditional  knowledge  information  is 
collected  and  integrated  with  the 
scientific  information  in  order  to  better 
manage  the  M'Clintock  Channel  polar 
bear  population.  The  .WVMB  also  noted 
that  both  cultural  and  economic  aspects 
myst  be  taken  into  account  in  the 
recovery'  plan,  as  a  small  quota,  even  in 
a  severely  reduced  population,  may  be 
used  as  an  effective  conservation 
measure.  The  GNLHVi  agreed  that 
enhanced  economic  value  is  a  positive 
factor  in  co-management  conservation 
strategy.  Over  the  ne.xt  year,  the  GNUN 
and  NWMB  will  work  with  their  co- 
management  partners  to  assess  the 
situation  for  the  M'Clintock  Channel 
population  and  develop  a  long-term 
strategy  and  recovery  goals. 

The  SCI  and  Conservation  Force 
recommended  that  our  decision  take 
into  account  the  benefits  of  sport 
hunting  which  provide  conservation 
incentives,  management  revenues,  and 
income  for  the  local  communities  We 
recognize  that,  under  certain  conditions. 
sport  hunting  can  be  a  useful 
management  tool  and  Canada  has 
incorporated  it  into  their  management 
program  for  polar  bears.  However,  the 
MMPA  requires  us  to  consider  not 
whether  sport  hunting  is  beneficial  but 
whether  Canada's  management  is  based 
on  scientifically  sound  quotas  that 
ensure  the  maintenance  of  the 
population  at  a  sustainable  level.  Long- 
term  management  programs  based  on 
sustainability  will  yield  greater 
economic  benefits  than  short-term 
programs  that  are  not  based  on  sound 
principles  of  resource  optimization. 

Although  the  SCI  agreed  that  the 
current  data  indicate  either  a  reduced 
population  or  a  previous  overestimate, 
they  felt  that  our  emergency  interim  rule 
was  premature  and  arbitrary  because  it 
resulted  in  a  complete  loss  of  sport- 
hunting  revenue  for  the  local 
communities  and  interfered  with  the  co- 
management  process.  SCI  and  NWMB 
suggested  that  we  modify  tRe  emergency 
interim  rule  to  allow  the  import  of 
sport-hunted  polar  bears  taken  under 
the  reduced  quota  because  a  complete 
ban  on  import  would  be  an  economic 
and  cultural  detraction  to  local  people. 
We  disagree  with  the  SCI  that  our 


decision  was  arbitrary.  Our  decision 
was  based  on  tht;  best  available 
information  which  indicates  the 
M'Clintock  Channel  population  has 
been  severely  reduced  and  that  this 
population  no  longer  meets  the  statutory 
criteria  oi  the  MMPA  under  which 
imports  may  be  authorized.  While  we 
recognize  Canada's  co-management 
system,  and  its  need  to  balance  cultural, 
economic,  and  conservation  concerns, 
we  must  make  our  decision  on  specific 
criteria  in  the  MMPA  set  out  by 
Congress.  Indeed,  we  consider  this 
population  to  have  severely  declined 
from  its  historical  population  of  900 
bears,  and  so  cannot  make  the  finding 
that  the  population  is  being  maintained 
at  a  sustainable  level,  even  under  the 
reduced  quota.  Under  the  purposes  and 
conservation  goals  of  the  MMPA.  once 
the  population  has  declined  so  severely, 
any  take  nf  bears  would  not  be 
considered  sustainable.  The  reduced 
quota  set  by  Canada  may  indeed  keep 
this  population  from  declining  any 
further,  but  does  not  work  toward 
recovering  the  population  to  its 
historical  population.  The  GNUN  has 
estimated  that,  with  no  harvest,  the 
population  would  increase  at  only  4 
percent  annually  and  take  about  25 
years  to  double  Thus,  it  is  clear  that  the 
recovery  of  the  population  will  be  slow 
and,  even  with  a  long-term  moratorium, 
it  will  be  many  years  before  the 
M'Clintock  Channel  population  will  be 
able  to  recover  its  former  numbers.  The 
MMC  agreed  with  us  that  it  does  not 
appear  that  the  management  of  the 
M'Clintock  population  has  been  based 
on  scientifically  sound  quotas  ensuring 
the  maintenance  of  the  population  at  a 
sustainable  level  as  required  by  the 
MMPA  We  note  that  the  GNUN  WTote 
that  its  goal  is  the  sustainable  use  of 
polar  bear  populations,  and  the  MMPA 
import  criteria  do  not  conflict  with  its 
current  or  developing  polar  bear 
management  policies.  The  GNUN  plans 
to  identifv  a  target  recovery  level  as  it 
evaluates  future  management  goals  for 
this  population. 

The  HSUS  and  MMC  supported  our 
decision  to  change  the  import  status  of 
the  M'Clintock  Channel  polar  bear 
population  However,  the  HSUS 
expressed  concern  that  Canada  failed  to 
recognize  the  downward  population 
trend  of  the  M'Clintock  Channel 
population.  It  believes  this  situation 
reflects  on  Canada's  entire  management 
program,  and  maintains  there  is  no 
assurance  that  any  of  Canada's  polar 
bear  populations  are  being  managed 
sustainably  The  MMC  recommended 
that  Canada  use  more  conservative 
population  estimates  in  setting  quotas 


and  conduct  more  frequent,  rigorous 
population  assessments,  especially  for 
populations  where  the  data  is 
considered  "fair"  or  "poor"  in  order  to 
ensure  that  Canada's  polar  bear 
populations  are  being  managed 

sustainably. 

Although  we  have  concerns  about  the 
M'Clintock  Channel  population,  we 
disagree  that  the  decline  in  this 
population  implies  that  Canada  is  not 
managing  their  polar  bear  populations 
sustainably.  Canada  has  a  robust 
management  program  (see  previous 
Federal  Register  notices  (62  FR  7302 
and  64  FR  1529),  that  is  periodically 
reviewed  by  the  PBTC  and  the  lUCN 
(World  Conservation  Union)  Polar  Bear 
Specialist  Group).  There  has  been 
considerable  discussion  of  Canada's 
population  management,  and  Canada 
continues  to  look  at  new  models  and 
research  data  to  better  manage  their 
polar  bear  populations.  This  adaptive 
management  is  important  because  polar 
bears  are  characterized  by  low- 
reproductive  potential,  long  life  spans, 
low  density,  and  wide  distribution  and 
are  sensitive  to  harvest  rates. 

The  GNUN  emphasizes  that  the  severe 
decline  of  the  M'Clintock  Channel 
population  is  not  characteristic  of 
Canada's  management  program  and 
assures  us  that  they  are  taking  steps  to 
correct  the  system.  At  the  2001  PBTC 
meeting,  the  GNUN  presented  a  new 
management  approach  under 
development  that  they  anticipate  will 
reduce  the  frequency  and  impact  of 
population  reduction  to  more  acceptable 
levels.  The  new  approach,  based  on 
population  viability  analysis  (PVA), 
considers  the  reproduction  potential  of 
the  population,  the  uncertainty  of  the 
underlying  demographic  information, 
and  statistical  uncertainty  when  making 
harvest  level  determinations.  The 
GNUN  anticipates  examining  options 
that  include  scaling  back  harvest  rates 
in  small  populations  while  performing 
more  frequent  inventories  of  larger 
populations.  A  systematic  integration  of 
traditional  knowledge  with  scientific 
information  through  the  development  of 
a  categorical  range  of  harvest  policies 
that  incorporates  the  perceptions  of  the 
hunters  is  also  planned.  The  GNUN 
anticipates  that  the  enhanced  PVA 
approach  will  help  them  to  identify 
where  they  need  to  modify  harvest 
levels,  prior  to  the  next  population 
inventory,  due  to  changing 
environmental  conditions  or  optimistic 
population  estimates. 

Table  1  summarizes  the  polar  bear 
harvest  in  the  M'Clintock  Channel 
population  during  the  1989/1990  to 
1999/2000  harvest  seasons.  Sport 
harvest  in  M'Clintock  Channel  began  in 
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1991  with  no  sport  hunts  conducted 
from  1992  through  1994.  A  total  of  288 
bears  were  harvested  over  the  past  1 1 
vears.  ranging  from  an  annual  harvest  of 
17  to  37  bears.  Of  these  bears,  65  (57 
male,  7  female,  1  unknown)  were  sport 
hunted.  As  of  December  31.  2000.  a  total 
of  62  import  permits,  including  for  3 
pre-Amendment  bears,  had  been  issued 
for  bears  sport  hunted  from  this 
population  by  U.S.  citizens.  Since  the 
MMPA  was  amended  in  1994  to  allow 
for  the  import  of  certain  sport-hunted 


trophies,  the  number  of  bears  taken  in 
sport  hunts  in  M'Clintock  Channel  as  a 
percentage  of  the  total  annual  harvt-st 
has  ranged  from  a  low  of  29  jiere  ent 
(1994/1995)  to  a  high  of  59  percent  m 
1999/2000. 

Conservation  Force  commented  tha!  it 
was  important  that  the  sport-huiitiiit: 
community  not  be  misrepresent<'d  dr 
perceived  negatively  due  to  the 
population  decline  in  the  M'CliiitiK  k 
Channel  and  the  NWMB  related  vimilar 
concerns  from  the  Native  i,ommunit\ 


harvesters.  As  thf  \\\MH  t'iii|ihasized. 

the  decline  w.t^  not  the  frfuit  if  !!]•' 
I  (iinniunit\  li.irM'sicr'- ,i- lln",  lui.f 
I    iiMstciitlx  adhered  to  their  quotas. 
iiK  liidmt;  !hr  al!oc;ation  of  bears  for 
•-[iirt  hmitiiiu    \^  shown  in  Table  l.the 
trital  h.ir\'t'vt  i>f  [>.<|.ii  ht'.ifv  for  all 
jiurjio'-cs  iini  III  it  ('\(,(>t'ii  tlie  annual 
(jUdta  nor  (ii(i  •-[Kirt  hunting  increase  the 
iiuiiiitir  nf  t.  ars  taken  annually  over  the 
past  lU  yedrh. 


Table  1  .—Polar  Bear  Harvest  in  M'Clintock  Channel 


Season 

Regular 

Sport 

Probtem 

Other 

Total 

Quota 

M 

F 

U 

M 

F 

U 

M 

F 

M 

F 

M 

F 

U 

T 

1989/90                        

20 

12 

24 

11 

15 

5 

11 

6 

6 

9 

6 

17 
15 
14 
B 
6 
3 
7 
6 
6 
4 
3 

1 

5 

8 

15 

11 

8 

10 

1 

1 
1 
1 
3 

1 

■■"2 
1 

1 

1 

"s 

20 
14 
24 

12 
15 
11 
19 
21 
17 
17 
16 

17 
16 
14 
8 
7 
6 
7 
7 
7 
5 
6 

0 
2 

0 
0 
0 
0 
0 
0 
0 
0 
0 

37 
32 
36 
20 
22 
17 
26 
28 
24 
22 
22 

•81 

1990/91                     .           

"85 

1991  92  

43 

1992/93     

28 

199a'94    

1? 

1994/95   

32 

1995/96    

33 

1996/97    ^ 

32 

1997'98   

34 

1998/99     

32 

1999/00  

32 

Total  

125 

89 

1 

57 

7 

1 

3 

1 

1 

3 

186 

100 

2 

288  1  

Regular=Community  sutjsistence  hunt 

Sport=Musl  be  guided  by  Native  hunter  pafi  of  communitv  quota 

M=maie  F=female,  U^unsexed  T=tota! 

■Combined  quota  witti  the  Gulf  of  Boothia  population 


The  GNUN  estimates  that  female 
bears  comprise  65  percent  of  the  current 
sex  ratio  of  the  adult  (age  3+)  population 
in  M'Clintock  Channel.  This  suggests 
that  the  number  of  adult  males  has  been 
reduced,  so  that  any  continuing  harvest 
will  likely  be  increasingly  composed  of 
adult  females.  Protection  of  the  female 
component  of  the  population  was  an 
important  consideration  in  developing 
sustainable  harvest  limits.  Any 
additional  take  of  females  will  further 
prolong  the  recovery  time  for  this 
population. 

The  HSUS  expressed  concern  that  the 
reduction  in  the  number  of  large  males 
in  this  population  may  affect  the 
recovery  of  this  population  while 
Conservation  Force  asserted  that  sport 
hunting"*   *   *  has  had  a  minimal  or  no 
effect  on  the  population  reproduction." 
We  acknowledge  that  genetic  viability, 
mate  selection,  and  genetic  vigor  are  not 
well  documented  for  polar  bears,  and  it 
is  unclear  how  the  reduction  of  large 
males  affects  a  polar  bear  population.  It 
is  known  that  male  polar  bears  are 
opportunistic  breeders  and  do  not 
contribute  to  the  care  of  the  young.  So 
the  loss  of  a  male  bear  will  generally 
have  less  of  an  impact  on  population 
recruitment  than  the  loss  of  a  female. 
Canada's  selective  harvest  of  2  males  to 
1  female  is  utilized  to  conserve  the 


population  by  reducing  the  inipa(  t  dt 
the  har%'est  of  females 

How  Does  the  Change  in  the  Finding  for 
the  M'Clintock  Channel  Population 
Affect  Me? 

We  are  adopting  the  emergenrN 
interim  rule  as  a  final  rule  without 
substantive  change.  The  M'Clintnc  k 
Channel  will  remain  in  the  list  of 
approved  populations  in  50  CFR 
18.30(i)(l)  only  for  polar  bears  sport 
hunted  in  this  population  on  or  beforr 
May  31,  2000,  the  close  of  the  1999 
2000  Canadian  hunting  season  An\ 
person  who  hunts  in  the  M'Clintock 
Channel  population  between  this 
closure  date  and  the  date  of  anv  hiture 
re-approval  of  this  population  will  not 
be  able  to  legally  import  the  polar  bear 
trophy  into  the  United  States 

This  action  was  necessary  because  the 
CWS  provided  us  with  new  information 
for  the  M'Clintock  Channel  polar  bear 
population  which  indicated  that  the 
population  is  severely  reduced  and 
harvest  quotas  have  not  ensured  a 
sustainable  population  level.  The 
MMPA  requires  us  to  review  the  best 
scientific  information  available;  if  we 
receive  substantial  new  information  on 
a  population,  we  must  review  it  and 
make  a  new  finding  as  to  whether  \n 
continue  to  approve  the  population  Thi^ 


ni'\s  infcrniatiiiii  t-T  tin   M'Clintock 
(Channel  population  revealed  that 
scientificallv  sound  quotas  ensuring  the 

mainti'iiaiK  •■  nf  the 
Mistainahlc  lev  r 
thai  terms  nf  ttn- 


)>  ^  uiation  at  a 
.in  not  in  place  and 
1M~  1  liitcmational 


ii^iT\  a!]!in  of  Polar 
hi'  Pcirtius  to 


.•Xp-eemcnt  i.n  the  ( 
Bears   that  rinjiiirn^ 
"nianat!*'  [xilar  \)v,ii  [inpulations  in 
ai  <  (irdani  c  \\  itli  si  niint  (  ,  'nsiTvation 
[iractices  bascii  im  tiir  li.-^t  ,t\,iilable 
scientifu  data    an   imt  hi'iiig  met.  The 
information  also  in(ii(  atrs  that,  even 
with  remedial  steps  th«'  population  will 
not  likeiv  re(  fi\er  fni  ■-<,iii(i  tini<'   VN'e 
note  that  inforniatimi  n-fivi'd  sin<_e  the 
puliliratinn  i.'f  tlii'  miergency  interim 
ruU-  is  not  suffu  u'lit  to  remove  our 
( (incern  that  th«^  M  (Hintock  Channel 
p(i[uilatii)ii  has  sfsi-rt'ly  declined. 

( ,iinser\  at II  in  Vi  'H  r  urged  that  we  not 
(ill  an\th:n^  li'   ih^tr.n  t  future  re- 
apprnxal  "f  thi'-  pnpul.iiiiiii.  and  the 
N'WMB  and  ,S(!i  rci  ninnx'nd'^d  that  we 
reinstate  thf  ap[)r(i\  ol     I  tin   M'Clintock 
Channi'l  pdpuiatinii  a^  ^  i.;,  <i^  possible. 
W'p  will  (I  intintic  ti  ■  \\  1  i[K  -.\  ;'ii  Canada 
til  rcc  (']\r  thi'  must  (  iirn-nt  it.ita  on  the 
M  (.Imtixk  ('tianiii'l  |!i'.ar  bear 
jiopulatinn   W'licn  -.iih'-t.iiitial  new 
SI  H'litifn  and  nianaei'iiiiiit  data  become 
available  that  iniin  ,it'  th-  status  of  this 
})opulatinn  has  i  ti.uii:>'(i   we  will  review 


it  and  niak 


»•  a  urw 


Mid  I  Hi;  as  to  whether 


I 
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the  M'Clintock  Channel  population 
should  be  re-approved  as  a  population 
eligible  for  the  import  of  sport-hunted 
trophies. 

SCI  suggested  that  we  keep  the 
M'Clintock  Channel  listed  as  an 
approved  population,  subject  to  the 
lifting  of  the  moratorium,  consistent 
with  the  approach  of  how  we  initiallv 
approved  the  Viscount  Melville  Sound 
population  in  1997.  We  do  not  agree  for 
the  following  reasons  There  was  a  5- 
year  voluntary'  moratorium  on  the  take 
of  polar  bears  in  the  Viscount  Melville 
Sound  population.  It  was  lifted  fffecti\'e 
August  1.  1999.  based  on  recent 
scientific  management  information 
Canada  considered  "good.  "  In  contrast, 
the  M'Clintock  Channel  population  has 
severely  declined  and  the  GNUN  has 
indicated  that  any  harvest  may  delay  the 
recover)'  of  this  population  by  more 
than  22  years.  A  reduced  quota  has  been 
set  for  this  harvest  season,  and  the 
moratorium  on  harvest  is  currently  in 
place  only  for  the  next  season.  The  co- 
managers  will  use  the  harvest 
moratorium  during  next  season  to 
continue  discussions  on  what  the 
recovery  level  should  be  for  this 
population  and  whether  to  allow  a  small 
quota  during  the  recovery  period 

The  MMC  agrees  with  our 
determination  that  the  M'Clintock 
Channel  population  no  longer  meets  the 
statutory  criteria  under  which  imports 
may  be  authorized  and  recommends 
that  the  emergency  interim  rule  be 
adopted  as  a  permanent  rule 

What  About  the  Approval  of  Other 
Polar  Bear  Populations? 

The  SCI  urged  that  the  Gulf  of  Boothia 
polar  bear  population  be  added  as  an 
approved  population,  based  on  new 
mark-recapture  data  available  from  the 
same  studv  period  (1998  to  2000)  as  the 
M'Clintock  Channel  The  MVMB  also 
suggested  we  work  together  to  approve 
the  import  of  sport-hunted  trophies 
from  Nunavut  polar  bear  populations 
that  have  not  yet  been  approved  We 
note  that  the  approval  of  the  Gulf  of 
Boothia  or  other  polar  bear  populations 
is  not  the  subject  of  this  rulemaking. 
You  should  refer  to  the  Februarv  18. 
1997  (62  FR  7302).  and  lanuary'll,  1999 
(64  FR  1529).  rules  for  more  inforrndtinn 
on  why  these  populations  were 
deferred.  As  indicated  in  these 
rulemakings,  as  future  substantial 
scientific  and  management  data  become 
available  on  these  populations,  we  will 
evaluate  it  to  determine  whether  a 
proposed  rule  should  be  published  that 
would  add  such  populations  to  the 
approved  list  in  §  18.30(i)(l).  The  GNUN 
presented  preliminary  results  of  a  3-year 
mark-recapture  study  for  the  Gulf  of 


Boothia  population  at  the  2001  PBTC 
meeting.  Although  they  indicated  that 
this  populatitm  appears  to  have 
remained  abundant  and  productive, 
they  recognize,  along  with  the  NWMB, 
that  additional  collection  and  analysis 
of  these  data  are  necessary^  before  a  more 
reliable  population  estimate  can  be 
made.  The  continuation  of  the  mark- 
recapture  study  is  anticipated  to  begin 
as  early  as  spring  of  2002.  Except  for  the 
Gulf  of  Boothia  population,  Nunavut 
shares  the  other  deferred  populations 
with  Greenland,  another  Canadian 
province,  or  both.  In  addition  to  meeting 
the  other  required  criteria,  joint 
management  agreements  will  need  to  be 
in  place  before  we  can  consider 
approval  of  these  populations. 

Why  Were  the  Regulations  Revised  To 
Include  Nunavut  Territory? 

This  rule  affirms  the  emergency 
interim  rule  that,  besides  restricting  the 
import  of  polar  hears  from  the 
M'Clintoc  k  Channel  population, 
updated  our  regulations  at  50  CFR  18.30 
to  reflect  that  sport  hunting  of  polar 
bears  is  legal  in  both  the  NWT  and 
Nunavut  Territory  and  that  approved 
populations  may  now  fall  under  either 
the  GNWT  and/or  GNUN  jurisdiction. 
Since  the  publication  of  the  Februarv 
18,  1997  (62  FR  7302).  and  fanuarv  11, 
1999  (64  FR  1529).  final  rules,  the' 
Nunavut  Territory,  formerlv  part  of  the 
NWT,  officially  joined  the  Federation  of 
Canada  on  .-^pril  1.  1999.  Prior  to  this, 
legal  sport  hunting  of  polar  bears  in 
Canada  took  place  only  in  the  NWT; 
now  the  majority  of  polar  bear 
populations  lie  within  or  are  shared 
with  Nunavut   .Ml  GNWT  legislative 
laws  and  ag^^'ements  (including  the 
polar  bear  management  agreements)  in 
place  still  stand  in  Nunavut.  Inter- 
jurisdictional management  agreements 
are  being  drafted  (jr  revised  to  reflect  the 
change  in  government   Management 
agreements  between  participating 
communitiHs  and  the  GNWT  and/or  the 
GNUN  (formerly  part  of  GN^VT),  are  still 
in  effect  for  the  approved  polar  bear 
populations.  Management  of  polar  bear 
populatinns  now  falls  under  the 
Department  of  Rescjurces.  Wildlife,  and 
E(  cinomic  Development  (formerly  the 
Department  of  Renewable  Resources). 
GNWT.  and/or  the  Department  of 
Sustainable  Development.  GNUN. 

What  Recent  Management  Changes  Has 
Canada  Made  for  the  Viscount  Melville 
Sound  Population? 

The  emergency  interim  rule  also 
announced  that  Canada  has  lifted  its  5- 
year  harvest  moratorium  in  the  Viscount 
Melville  Sound  population  effective 
August  1 .  1999.  This  population  was 


added  to  the  list  of  populations 
approved  for  the  import  of  sport-hunted 
polar  bear  trophies  in  our  Februarv  18. 
1997  (62  FR  7302).  rulemaking,  subject 
to  the  lifting  of  the  harvest  moratorium. 
The  current  annual  harvest  quota  is  set 
at  4  bears,  with  1  female  take  allowed. 

Why  Has  the  Amendatory  Language  of 
50  CFR  18.30  Changed? 

For  the  reasons  given  in  the 
emergency  interim  rule  and  in  this 
document,  we  are  adopting  the 
substance  of  the  emergency  interim  rule. 
However,  we  are  making  one.  non- 
substantive change  to  the  amendatory 
language  in  the  emergency  interim  rule. 
When  the  emergency  interim  rule  was 
published  in  the  Federal  Register  on 
January  10.  2001  (66  FR  1901).  language 
in  §  18.30(aK4)(iv)  was  inadvertently 
removed  due  to  a  formatting  error  in  the 
text.  We  are  simply  adding  back  to  that 
paragraph  language  that  should  not  have 
been  deleted. 

Required  Determinations 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

This  action  also  affirms  the 
information  concerning  the  required 
determinations  contained  in  the 
emergency  interim  rule  as  follows: 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  The 
Office  of  Management  and  Budget 
(0MB)  makes  the  final  determination 
under  Executive  Order  12866. 

This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  enviroiunent,  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  economic  effects  of  this 
rule  will  impact  a  relatively  small 
number  of  U.S,  sport  hunters.  Since  the 
trophies  are  for  personal  use  and  may 
not  be  sold  in  the  United  States,  there 
are  no  expected  market,  price,  or 
competitive  effects  adverse  to  U.S. 
business  interests,  or  to  any  small 
entity.  Some  incidental  economic 
benefits  received  by  the  travel/airline, 
taxidermist,  and  sport-hunting 
industries  are  expected  to  remain 
unchanged  by  this  interim  rule.  If  an 
estimated  10  U.S.  citizens  hunted  a 
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polar  bear  in  M'Clintock  Channel. 
Canada,  each  year  at  a  total  cost  of 
$21,000  (US)  for  each  hunt,  then 
S210.000  would  be  expected  to  be  spent, 
mostly  in  Canada.  Because  the  small 
number  of  U.S.  hunters  that  hunt  for 
polar  bears  in  M'Clintock  Channel. 
Canada,  are  the  only  group  affected  bv 
this  rule,  the  fact  that  no  commercial 
activity  in  bear  products  is  involved, 
and  the  effect  of  such  hunts  for  U.S. 
outfitters  and  transportation  services  is 
likely  to  be  small,  this  interim  rule  is 
not  expected  to  be  a  major  rule  and  will 
not  have  a  significant  economic  effect. 

Although  we  are  amending  oUr  import 
regulations  to  reflect  that  bears  sport 
hunted  in  the  M'Clintock  Channel 
population  after  the  close  of  the  1999/ 
2000  Canadian  hunting  season  will  no 
longer  be  eligible  for  import  under  the 
1997  finding  which  approved  this 
population  for  multiple  har\'est  seasons, 
there  are  6  other  populations,  including 
Viscount  Melville  Sound,  from  which 
U.S.  sport  hunters  will  continue  to  be 
able  to  import  legally  hunted  bears. 
Thus,  we  expect  there  will  be  no 
substantial  loss  to  U.S.  hunters.  The 
revision  of  our  regulations  at  50  CFR 
18.30  to  include  the  new  territory  of 
Nunavut  wall  have  no  economic  effect 
as  we  are  simply  updating  our 
regulations  to  reflect  that  populations 
approved  for  the  import  of  sport-hunted 
polar  bear  trophies  may  now  fall  under 
either  GNWT  and/or  GNUN  jurisdiction. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Since  1972,  responsibility  for 
implementing  the  MMPA  has  been  split 
between  two  federal  agencies.  Acting  on 
behalf  of  the  Secretary,  Department  of 
the  Interior,  we  have  been  delegated  the 
MMPA  authority  for  several  species  of 
marine  mammals,  including  the  polar 
bear.  The  National  Marine  Fisheries 
Service  (NMFS)  implements  the  MMPA 
authority  of  the  Secretary.  Department 
of  Commerce,  for  whales,  dolphins,  and 
most  pinnipeds  (i.e.,  seals  and  sea 
lions).  Currently,  there  are  no  special 
provisions  in  the  MMPA  for  import  of 
sport-hunted  marine  mammal  species 
other  than  polar  bear.  Since  the  only 
federal  agencies  with  authority  for 
marine  mammals  are  the  NMFS  and  us. 
and  the  NMFS  has  not  been  delegated 
MMPA  authority  for  this  species  and 
does  not  have  any  comparable  action  for 
other  marine  mammal  species,  this  rule 
will  not  create  inconsistencies  with  that 
agency's  actions. 

This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  groups  most 
affected  by  this  rule  are  the  relatively 
small  number  of  U.S.  sport  hunters  who 


would  have  chosen  to  hunt  polar  bnar 
in  the  M'Ointock  Channel  population 
in  Canada,  and  a  comparatively  small 
number  of  U.S.  outfitters,  taxidermists, 
and  personnel  who  provide 
transportation  senices  for  travel  from 
the  United  States  to  Canada  The 
revision  of  our  regulations  at  50  CFR 
18.30  to  include  the  new  territory'  of 
Nunavut  will  have  no  effect  as  we  are 
merely  updating  our  regulations  tn 
reflect  that  populations  approved  fnr  the 
import  of  sport-hunted  polar  bear 
trophies  may  now  fall  under  either 
Government  of  Northwest  Territdnes 
and/or  Government  of  Nunavut 
jurisdiction.  Similarly,  the 
announcement  of  the  lifting  bv  Canada 
of  a  hanest  moratorium  in  the  Viscount 
Melville  Sound  population  will  alscj 
have  no  effect  as  this  population  was 
previously  added  to  the  list  of 
populations  approved  for  tne  import  of 
sport-hunted  polar  bear  trophies  in  our 
February  18,  1997  (62  FR  7302). 
rulemaking,  sub)ect  to  the  lifting  ol  the 
harvest  moratorium 

This  rule  will  not  raise  novel  legal  or 
policy  issues.  This  interim  rule  is 
limited  to  the  Service's  review  of  new 
information  obtained  from  Canada  nn 
one  polar  bear  population  previously 
approved  for  issuance  of  permits  to 
import  polar  bear  trophies  personally 
sport  hunted  bv  US,  residents  Under 
section  104(c)(5)(A)  of  the  MMPA. 
before  issuing  a  permit  for  the  import  of 
a  polar  bear  trophy,  we  must  make 
certain  legal  and  scientific  findings  In 
a  previous  rule  published  in  1997  |62 
FR  7302],  we  put  the  public  on  notice 
that  if  we  receive  substantial  new- 
information  on  a  population,  we  would 
review  it  and  make  a  new  finding,  if 
necessary,  after  consideration  of  puhlu 
comment.  After  reviewing  the  new 
information,  we  find  that  the  M't  lint(3(  k 
Channel  population  no  longer  meets  the 
import  requirements  of  the  MMPA  Due 
to  the  dramatic  change  in  population 
status,  we  used  an  emergency  interim 
rule  to  make  the  changes  to  our 
regulations  effective  immediately  The 
revision  of  our  regulations  at  50  CFR 
18.30  to  include  the  new  territory  of 
Nunavut  will  also  not  raise  novel  legal 
or  policy  issues  as  we  are  merely 
updating  our  regulations  to  reflect  that 
populations  approved  for  the  import  of 
sport-hunted  polar  bear  trophies  may 
now  fall  under  either  GNWT  and/or 
GNUN  jurisdiction.  Similarly,  we  are 
merely  announcing  Canada's  lifting  of 
the  har\'est  moratorium  in  the  Viscount 
Melville  Sound  population,  a 
population  we  previously  added  tu  the 
list  of  populations  approved  for  the 
import  of  sport-hunted  polar  bear 


trophies  in  our  February  18.  1997  (62  FR 
7302),  rulemaking,  subject  to  the  lifting 
of  the  hanest  moratorium. 

The  nepartment  of  the  Interior 
certifies  tJiat  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory-  Flexibility 
Act  (5  use.  601  ef  seq.].  An  initial 
Regulatory  Flexibility  Analysis  is  not 
required  Accordingly,  a  Small  Entitv 
Compliance  Guide  is  not  required 
Based  upon  our  analysis  of  the  factors 
identified  above,  we  have  determined 
that  no  individual  industries  within  the 
I  nited  States  will  be  significantly 
affected  and  no  changes  in  the 
demography  of  populations  are 
anticipated  This  rule  involves  the 
import  of  polar  bear  trophies  for 
personal,  non-commercial  use  only,  and 
therefore  will  have  no  effect  on  the 
cnmmenial  fur  trade  market.  Polar  bear 
sport  hunting  is  not  allowed  within  the 
United  Stales  Therefore,  sport  hunting 
of  polar  bears  in  Canada  can  have  no 
effect  on  polar  bear  sport  hunts  in  the 
United  States  since  such  hunts  are 
currenth  prohibited.  For  these  reasons. 
and  those  described  under  the  E.O. 
1286b  required  determination  above,  we 
have,  therefore,  determined  that  the  rule 
will  not  have  ,i  ^icnifi'  .<ii'  'm  gnomic 
effect  on  a  sub'-tanli.ii  nunilxr  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  .Act.  3  I    S  (     hOl  ct  seq  .  and 
have  determined  that  a  small  entity 
flexihilit\-  anal\  siv  ^tudy  is  not 
necessary 

This  rule  is  not  a  major  rule  under  5 
use  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act: 

This  rule  dites  not  have  an  annual 
effect  on  the  et  onomy  of  $100  million 
or  more.  The  economic  effects  of  this 
rule  will  impart  a  relatively  small 
number  of  U  S  sport  hunters.  A  total  of 
50  polar  bears  have  been  taken  in  sport 
hunts  from  the  M'Clintock  Channel 
between  1995  and  1999  with  a  range  of 
5  to  16  bears  taken  per  year: 
approximately  74%  of  sport  hunters  are 
IS  citizens  The  announcement  of  the 
lifting  by  Canada  of  a  harvest 
moratorium  in  the  Viscount  Melville 
Sound  populatKm  will  have  no 
economic  effect  as  this  population  was 
previously  added  to  the  list  of 
populations  approved  for  the  import  of 
spnri -hunted  polar  bear  trophies  in  our 
February  18,  1997  (62  FR  7302). 
rulemaking,  subject  to  the  lifting  of  the 
har\  est  moratorium.  Since  the  trophies 
are  for  personal  use  and  may  not  be  sold 
in  the  United  States,  there  are  no 
expected  market,  price,  or  competitive 
effects  adverse  to  U.S.  business 
interests,  or  to  any  small  entity.  The 
revision  of  our  regulations  to  include 
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the  new  territory  of  Nunavut  will  have 
no  economic  effect  as  we  are  merplv 
updating  our  regulations  to  reflect  the 
change  in  government  jurisdiction  for 
populations  appro\'ed  for  the  import  of 
sport-hunted  polar  bear  trophies 

This  rule  will  not  cause  a  ma|or 
increase  in  costs  or  prices  for 
consumers,  mdividual  industries. 
Federal.  State,  or  local  govfrnment 
agencies,  or  geographic  regions  The 
importation  of  polar  bear  trophies  is  for 
personal,  n(m-commercial  use  only.  The 
small  benefits  gained  by  U  S  outfitters 
and  transportation  services  as  L'.S. 
hunters  travel  to  Canada  will  most 
likely  remain  unchanged  as  most  sport 
hunters  will  simplv  redirect  their 
hunting  efforts  from  the  MTlintock 
Cliannel  to  one  of  the  6  other  approved 
populations.  The  revision  of  our 
regulations  to  include  the  new  territory 
of  Nunavut  will  have  no  effect  as  we  are 
merely  updating  our  regulations  to 
reflect  a  change  in  government 
jurisdiction. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  ui  power  and 
responsibilities  among  the  various 
levels  of  government 

This  rule  does  not  have  significant 
adverse  effects  on  competition, 
emplovment.  investment,  productivitv 
innovation,  or  the  abilitv  of  L',S.-ha>ed 
enterprises  to  compete  with  foreign- 
based  enterprises  The  groups  most 
affected  by  this  rule  are  the  extremely 
small  number  of  US  sport  hunters  who 
would  have  chosen  to  hunt  polar  bear 
in  M'Clintock  Channel.  Canada,  and  a 
small  number  of  I'.S  outfitttTS. 
taxidermists,  and  personnel  who 
provide  transportation  services  for 
travel  from  the  United  States  to  Canada. 
The  importation  of  legally  taken  sport 
trophies  is  still  approved  for  6  other 
populations  from  Canada,  including 
Viscount  Melville  Sound,  and  it  is 
anticipated  that  most  sport  hunters  will 
simplv  redirpct  their  hunting  efforts  to 
one  of  the  6  other  populations  The 
revision  of  our  regulations  to  include 
the  new  territorv  of  .Nunavut  will  have 
no  effef  t  as  wt-  are  merelv  updating  our 
regulations  to  reflect  a  change  in 
government  jurisdiction 

In  accordancfi  with  the  Unfunded 
Mandates  Reform  .Act  (2  US.C   1501.  fit 
seq.]: 

This  rule  will  not    significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agencv  Plan  is  not 
required.  This  rule  is  limited  to  our 
review  of  new  information  obtained 
from  Canada  on  one  polar  bear 
population  that  we  previously  apprin>'(i 


for  issuance  of  permits  to  import  polar 
i)ear  trophies  personally  sport  hunted  by 
L  .S.  residents.  We  are  revising  our 
regulations  to  include  the  new  territory 
of  Nunavut  merelv  to  reflect  a  change  in 
government  jurisdiction. 

This  rule  will  not  produce  a  Federal 
mandate  of  SI  00  million  or  greater  in 
anv  vear.  i.e..  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
We  have  determined  that  the  rule  has  no 
potential  takings  of  private  property 
implications  as  defined  by  Executive 
Order  12630.  for  the  reasons  described 
under  the  Executivf  Order  12866 
required  determination  above. 

The  emergency  interim  rule  placed 
the  hunting  communitv  on  immediate 
notice  that  our  19M7  finding  that 
approved  the  M'Clintock  Channel 
population  for  multiple  har\est  seasons 
was  no  longer  in  effect  after  May  31. 
2000.  the  end  of  the  1999/2000' 
Canadian  hunting  season.  If  hunters 
nonetheless  took  polar  bears  from  this 
population  after  the  emergency  rule  was 
published,  thev  did  so  with  full  notice 
that  the  M'Clintock  Channel  population 
no  longer  met  the  eligibility  criteria  set 
out  in  the  MMPA  for  the  issuance  of 
import  permits. 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required  since  the  rule 
is  limited  to  thf  importation  of  personal 
sport-hunted  polar  bear  trophies  for 
personal  (non-commercial)  use.  only  by 
the  person  who  sport  hunted  the  trophy. 

In  accordance  \\  ith  Executive  Order 
12988.  the  Offif >'  nf  the  Solicitor  has 
determined  that  thf  rule  df)es  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements, of  sections  3(a) 
and  3(b)(2)  of  the  Order  This  rule  is 
limited  to  our  review  of  new 
information  obtained  from  Canada  on 
one  polar  bear  population  previously 
approved  for  issuance  of  permits  to 
import  polar  bear  trophies  personally 
sport  hunted  bv  U.S.  residents  Under 
section  104(c)(5)(A)  of  the  MMPA. 
before  issuing  a  permit  for  the  import  of 
a  polar  bear  trophv.  the  Service  must 
make  certain  legal  and  scientific 
findings.  In  a  previous  rule  published  in 
1997  (62  FR  7302).  the  .Ser%'ice  told  the 
public  that  thf  findings  that  approved 
populations  as  published  in  the  CFR  are 
aggregate  findings  applicable  in 
subsequent  vears   However,  it  also  put 
the  public  on  notice  that  if  we  receive 
substantial  new  information  on  a 
population,  we  would  review  it  and 


make  a  new  finding  after  consideration 
of  public  comment.  After  reviewing  the 
new  information,  we  found  that 
M'Clintock  Channel  no  longer  met  the 
import  requirements  of  the  MMPA  and 
amended  our  regulations  to  reflect  that 
bears  sport  hunted  in  this  population 
after  May  31.  2000.  the  close  of  the 
1999/2000  Canadian  hunting  season, 
would  no  longer  be  eligible  for  import 
under  the  1997  finding  which  approved 
this  population  for  multiple  harvest 
seasons.  Due  to  the  severe  reduction  in 
population,  we  used  an  emergency 
interim  rule  to  make  the  changes  to  our 
regulations  effective  immediately.  At 
the  same  time,  we  solicited  comments 
and  considered  those  comments  in 
issuing  a  final  rule. 

This  regulation  does  not  contain  new 
or  revised  information  for  which  0MB 
approval  is  required  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  information 
collection  associated  with  Federal  Fish 
and  Wildlife  permits  is  covered  by  an 
existing  OMB  approval,  and  is  assigned 
clearance  number  1018-0093.  Form  3- 
200—45,  with  an  expiration  date  of 
March  31.  2004.  Details  of  the 
information  collection  requirements  for 
the  import  of  sport-hunted  polar  bear 
trophies  appear  at  Title  50  of  the  Code 
of  Federal  Regulations.  Section  18.30(a). 
We  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act.  The 
Department  of  the  Interior  has 
determined  that  the  issuance  of  this 
action  is  categorically  excluded  under 
the  Department's  NEPA  procedures  in 
Part  516  of  the  Department  Manual. 
Chapter  2.  Appendix  1.10. 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
'Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  The  rule  is  limited  to  our 
review  of  new  information  obtained 
from  Canada  on  the  M'Clintock  Channel 
polar  bear  population.  Polar  bear  sport 
hunting  is  not  allowed  within  the 
United  States.  Therefore,  sport  hunting 
of  polar  bears  in  Canada  can  have  no 
effect  on  polar  bear  sport  hunts  in  the 
United  States  since  such  hunts  are 
currently  prohibited. 
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List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Alaska,  Imports,  Indians. 
Marine  mammals.  Oil  and  gas 
exploration,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  emergency  interim 
rule  amending  part  18.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  and  that  was  published  at 
66  FR  1901  on  Januan-  10.  2001,  is 
adopted  as  a  final  rule  with  the 
following  changes: 

PART  1  a— {AMENDED] 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  16  U.S.C   1361  et  seq. 

2.  Amend  §  18.30  by  revising 
paragraph  {a){4)(iv)  to  read  as  follows: 

§  1 8.30    Polar  bear  sport-hunted  trophy 
import  permrts. 

(a)*    *    * 
(4)  *    ♦    * 

(iv)  A  certification  from  the 
Department  of  Resources,  Wildlife,  and 
Economic  Development,  Northwest 
Territories,  or  the  Department  of 
Sustainable  Development,  Nunavut 
Territory,  that  you  or  the  decedent 
legally  harvested  the  polar  bear,  giving 
the  tag  number,  location  (settlement  and 
population),  and  season  you  or  the 
decedent  took  the  bear; 


Dated:  September  4,  2001 
loseph  E.  Doddridge, 

Acting  Assistant  Secretary.  Fish  and  Wildlife 

and  Parks.  Department  of  the  Interior 

[FR  Doc.  01-24947  Filed  10-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Doctcet  No.  001226367-0367-01;  I.D. 
092801 C] 

Fisheries  off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Rshery;  Trip  Limit 
Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Inseason  adjustments/fishing 

restrictions;  request  for  comments. 


SUMMARY:  The  NMFS  announces 
changes  to  the  following  limited  pntr\ 
and  open  access  trip  limit.s  in  the  Pacific 
Coast  groundfish  fishery;  limited  entr\ 
trawl  for  the  ("DTS  complex")  (Dover 
sole,  thomyheads.  and  sablefish) 
species,  petrale  sole,  other  flatfish,  ^mi 
arrowtooth  flounder;  limited  ontr\  t^av^l 
and  open  access  for  minor  slope 
rockfish;  limited  entry  trawl,  fixed  gear 
and  open  access  for  widow  r'>(;kfish 
yellowtail  rockfish.  Pacific:  ocean  perc  h 
other  flatfish,  minor  shelf  rockfish, 
canary-  rockfish.  bocaccio  rockfish. 
chilipepper  rockfish.  minor  nearshoro 
rockfish.  and  lingcod   In  addition,  thi.'- 
document  defines  measures  that  ma\  hr 
taken  to  keep  recreational  harvests  of 
bocaccio  and  canary  rockfish  off 
California  within  the  2001  allocatinn.s 
This  document  also  announces  the  last 
cumulative  trip  limit  period  in  2001  fnr 
the  "B"  platoon,  those  limited  entrv 
trawl  vessels  designated  to  take  their 
cumulative  trip  limits  two  weeks  out  of 
phase  with  the  rest  of  the  fleet  These 
actions,  which  are  authorized  under  the 
Pacific  Coast  Groundfish  Fisher> 
Management  Plan  (FMP).  are  intended 
to  assist  the  fisheries  in  achieving 
optimum  yield  (OY)  while  protecting 
overfished  and  depleted  stcxks 
DATES:  Changes  to  management 
measures  are  effective  0001  hour  (local 
time)  October  2,  2001.  (October  16.  2001 
for  the  "B"  platoon)  unless  modified 
superseded,  or  rescinded.  These 
changes  are  effective  until  the  effective 
dates  of  the  specifications  and 
management  measures  for  the  Pacific 
Coast  groundfish  fishery  for  2002. 
which  will  be  published  in  the  Federal 
Register.  Comments  on  this  rule  will  be 
accepted  through  October  22.  2001 
ADDRESSES:  Submit  comments  to  D 
Robert  Lohn.  Administrator,  Northwest 
Region  (Regional  Administrator),  N'MF.S 
7600  Sand  Point  VVav  N.E  .  BIN  Cl.'iroo. 
Bldg.  1.  Seattle.  WA  98115-0070:  or  Rod 
Mclnnis.  Acting  Regional 
Administrator.  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd  ,  Suitp 
4200,  Long  Beach,  CA  90802-42 Ki 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deRevnier  or  Beckv  Renkci, 
Northwest  Region.  NMFS.  206-526- 
6140. 

SUPPLEMENTARY  INFORMATtON:  The 
following  changes  to  current 
management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
September  10-14.  2001.  meeting  in 
Portland.  OR.  Pacific  Coast  groundfish 
landings  will  be  monitored  throughout 
the  remainder  of  the  year,  and  further 
adjustments  to  the  trip  limits  will  be 
made  as  necessarv  to  stav  within  the 


OYs  and  allocations  announced  in  the 
2001  annual  specifications  and 
manag'-ment  measures  for  the 
urmindfish  fishery .  published  in  the 
Federal  Register  at  66  FR  2338  (January 
1 1 .  2001 ).  as  amended  at  66  FR  10208  ' 
(Februan  14.  2001),  at  66  FR  18409 
(April  9.  2001),  at  66  FR  22467  (May  4. 
2001),  at  66  FR  28676  (May  24,  2001), 
at  66  FR  35388  (Julv  5,  2001),  and  66  FR 
.38162  duly  23,  2001). 

Tn  rebuild  the  canary  rockfish  stock. 
whic  h  was  declared  overfished  in  2000 
(65  FR  221,  January  4,  2000),  the 
Council  chose  to  maintain  very 
restrictive  canary  rockfish  trip  limits 
ihrnughoul  the  year.  The  reduced  limits 
were  intended  to  eliminate  direct 
targeting  on  canar>'  rockfish.  To  reduce 
the  inc  idental  catch  of  canary  rockfish, 
the  Council  has  constrained  target 
fisheries  fcir  associated  species,  and  has 
dnerted  fishing  effort  of? the 
continental  shelf  where  canary  rockfish 
are  c;:ommonly  found.  Despite  these 
efforts  commercial  landings  of  canary 
rockfish  have  been  higher  than  expected 
through  August  Concerns  about  the 
incidental  catch  of  canan.'  rockfish  have 
resulted  in  NMFS  deviating  from  two  of 
the  Council's  recommendations  and 
adopting  more  precautionary  measures 
fr:r  trip  limit  adjustments  in  the  Umited 
entr>  trawl  fisheries. 

Ai  the  September  meeting,  the 
Council  recommended  no  retention  of 
canan-  rockfish  in  the  limited  entry 
fixed  gear  and  open  access  fisheries 
roastwide.  but  did  not  address  canary 
rockfish  catch  in  the  trawl  fisheries. 
Throughcjut  2001.  the  trawl  fisheries 
have  been  structured  to  minimize  the 
interception  of  canarv  rockfish  and 
NMFS  believes  that  the  Council  had 
intended  to  also  hirther  restrict  landings 
of  c  anar\  nx  kfi^h  in  the  trawl  fishery. 
Therefore  i  ( insistent  with  the  limited 
i'lWrx  fixc-ii  t;e,i[  ,;!ii:   ■pen  access 
fisheries  restr,i  tuni.-,.  NMFS  will  also 
prohibit  the  retention  of  canary  rockfish 
in  the  limited  eiitr\  tr.iw!  fisheries 
starting  with  the  ( )i  tcher  trip  limit 
period  Changes  to  trip  limits  for  trawl 
gear  fisheries  may  affect  either  of  the 
small  focjtrcipe  or  large  footrope  bottom 
trawl  fisheries  or  the  mid-water  trawl 
fisheries. 

To  allow  access  to  more  abundant 
flatfish  stocks,  the  Council 
recommended  increasing  the'limited 
entrv  trawl  gear  trip  limits  for  petrale 
sole  taken  with  small  footrope  gear  from 
15.000  lb  (16.804)  per  month  to  30.000 
lb  (i:i608  kg)  per  month,  and  for  large 
footrope  gear  from  100  lb  (  45  kg)  per 
trip  and  1.000  D)  (454  kg)  per  month  to 
,<0,000  lb  (l.-(.B0H  k^;i  per  month, 
beginning  with  the  ( )(:tober  trip  limit 
period.  Petrale  sole  generally  move  to 
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deep  water  during  the  winter  months 
and  are  not  associated  with  canarv 
rockfish.  However,  during  October  some 
petrale  sole  may  still  be  found  on  the 
continental  shelf  and  a  trip  limit 
increase  could  result  in  a  high 
incidental  catch  of  canary  rockfish 
Therefore.  NMFS  is  maintaining  the 
current  trip  limits  for  petrale  sole 
through  October.  During  the  November 
and  December  cumulative  periods. 
NMFS  will  implement  the  Councils 
recommendation  of  a  large  and  small 
footrope  petrale  sole  limit  of  .30,000  lb 
(13,608  kg)  per  month. 

Umited  Entr\-  Trawl  Cyear  limits  for  DTS 
Complex  \orth  and  South  of  40^  I W  S 
Uit 

Dover  sole,  thornvheads,  and 
sablefish  are  managed  as  the  "DTS 
complex."  The  best  available 
information  indicates  that  DTS  catc:h  in 
the  limited  entn,-  trawl  fishery  has  been 
greater  than  expected,  with  Dover  sole 
at  92  0  percent,  sablefish  at  89.0 
percent,  and  shortspine  thornyhead  at 
79,7  percent  of  their  allocations, 
through  August  31,  2001.  To  allow 
fishers  access  to  flatfish  stocks  without 
exceeding  the  Dover  sole  or  sablefish 
OYs,  the  Council  recommended 
prohibiting  retention  of  DTS  species  in 
the  limited  entry  trawl  fishery 
coastwide  starting  October  2,  2001 

To  account  for  discard  mortalitv  of 
incidentally  caught  DTS  species  in  the 
flatfish  fisheries,  bycatch  rates  based  on 
1999  state  logbook  data  will  bf  used  as 
inseason  deductions  from  remaining 
DTS  allocations  These  bvcatch  rates 
measure  unavoidable  associated  catch 
and  are  based  on  tows  unconstrained  by 
trip  limits  from  1999  state  logbook  data. 
In  the  petrale  sole  fishen, .  rates  of  0.8 
percent  for  Dover  sole,  5.0  percent  for 
sablefish.  and  0.5  percent  for  shfirtspinf 
thornyhead  will  be  applied  to  ^h^' 
landed  catch  of  other  flatfish  to 
calculate  the  amount  of  inridentalK 
caught  DTS  species  For  th*'  other 
flatfish  fisher\-,  rates  of  0  5  percent  for 
Dover  sole,  0,12  percent  for  sablefish. 
and  0  1  percent  for  shortspine 
thomvhead  will  be  applied  to  the 
landed  catch  of  other  flatfish  to 
calculate  the  amount  of  incidentally 
caught  DTS  sp^^cies. 

Limited  Entrr  Trawl  Gear  and  Open 
Access  Limits  For  Minor  Slope  Rockfish 
Sorth  of  40r  ICf  S  Lot^ 

NMFS  declared  darkblotched  rockfish 
overfished  on  |anuar>-  11.  2001(66  FR 
2338).  Although  darkblotched  rockfish 
has  a  separate  ABC  and  OY,  it  is 
managed  as  part  of  the  minor  slope 
rockfish  complex.  The  best  available 
information  indicates  that  90,6  percent 


of  the  open  access  and  limited  entry 
allocations  for  darkblotched  rockfish 
had  been  taken  through  August,  To 
encourage  rebuilding  of  the 
darkblotched  rockfish  stock,  while  at 
the  same  time  allowing  for  modest 
levels  of  bvcatch  in  uther  fisheries,  the 
Council  recommended  decreasing  effort 
in  the  directed  fishery  for  minor  slope 
rockfish  during  the  remainder  of  2001. 
As  of  October  2,  2001,  the  limited  entry 
trawl  and  open  access  gears  will  be 
prohibited  from  taking  and  retaining, 
possessing  or  landing  minor  slope 
rockfish  north  of  40  10'  N.  lat.  Landings 
of  darkblotchpd  rockfish  taken  with 
limitfui  entrv  fixed  gear  have  been  low 
this  vear.  Therefore,  the  limited  entry 
fixed  gear  limits  for  minor  slope 
rockfish  north  of  40M0'  N.  lat.  will 
continue  as  previouslv  announced. 

Limited  Entry  Tnnvl  (rear  Limits  for 
Widow  Rockfish  and  Yellowinil 
Rockfish  Xorth  of  40  Itf  S  Lat. 

Since  2000.  the  use  of  mid-water 
trawl  gear  has  been  recommended  by 
the  Council  as  an  effective  method  to 
harvest  widow  and  vellowtail  rockfish 
above  the  ocean  floor  with  little 
incidental  catch.  The  best  available 
information  indicates  that  the  catch  of 
widow  rockfish  in  the  limited  entry 
trawl  fisherv  was  at  06,4  percent  and 
vellowtail  rockfish  at  74,5  percent  of 
their  respective  allocations  through  )uly. 
Tn  reduce  the  likelihood  of  reaching  the 
widow  rockfish  OY  earlv  and  allow  for 
a  winter  mid-water  fishery,  the  mid- 
water  trawl  options  for  widow  and 
vellowtail  rockfish  north  of  40O10'  N. 
lat.  have  been  restricted  to  the  1,000  lb 
(454  kg)  per  month  small  footrope  limit 
since  |uly,  except  for  the  limit  for 
widow  rockfish  landed  with  Pacific 
whiting  which  is  2,000  lb  (907  kg)  per 
month  To  provide  fishers  access  to  a 
widow  roc  kfish  mid-water  fisherv" 
without  exceeding  the  OY  before  the 
end  of  the  vear.  the  Cxiuncil 
recommended  extending  the  current  trip 
limits  through  October,  then  increasing 
the  cumulative  limits  during  November 
and  December.  Trip  limits  for  the 
November  to  December  period  will  be 
increased  from  the  scheduled  10,000  lb 
(4,536  kg)  per  2  months  to  25.000  lb 
(11,340  kg)  per  2  months. 

The  incidental  catch  of  canary 
rockfish  is  higher  during  directed 
fishing  for  vellowtail  rockfish  than 
during  directed  fish  for  widow  rockfish. 
Therefore,  to  discourage  directed  fishing 
for  vellowtail  rockfi.sh  because  of  the 
ass{K:iated  landing  of  canary  rockfish, 
the  Council  recommended  a  decrease  in 
the  scheduled  trip  limits  for  vellowtail 
rockfish  liurinu  the  November  to 
December  period.  Limits  are  intended  to 


allow  for  incidental  vellowtail  rockfish 
catch  taken  by  vessels  using  mid-water 
trawl  gear  to  harvest  widow  rockfish. 
while  reducing  the  incentive  for 
directed  vellowtail  fishing.  For  the 
November  through  December  period, 
the  cumulative  2  month  limit  for 
vellowtail  rockfish  taken  with  limited 
entrv  mid-water  trawl  gear  is  decreased 
from  20,000  lb  (9.072  kg)  per  2  months 
to  15.000  lb  (6,804  kg)  per  2  months. 

In  keeping  with  natural  catch 
association  patterns  and  to  reduce 
vellowtail  rockfish  discards  in  the 
flatfish  fisheries,  trip  limits  for 
vellowtail  rockfish  taken  with  flatfish  in 
small  footrope  fisheries  were  introduced 
in  2000  (65  FR  45308.  July  21 .  2000).  To 
allow  incidental  catch  of  yellowtail  by 
vessels  targeting  flatfish  with  a  small 
footrope.  the  Council  recommended 
maintaining  current  trip  limits  for  the 
remainder  of  the  year.  During  the 
November  through  December  period, 
the  limited  entry  trawl  gear  trip  limit  for 
vellowtail  Tockfish  taken  as  bycatch 
with  flatfish  shall  be  no  more  than  the 
sum  of  33  percent  (by  weight)  of  all 
flatfish  except  arrowtooth  flounder,  plus 
10  percent  (bv  weight)  of  arrowtooth 
flounder,  not'to  exceed  7,500  lb  (3.402 
kg)  per  trip,  nor  15.000  lb  (6,804  kg)  per 
2  months. 

Limited  Entry  Trawl  Gear  Limits  for 
Other  Flatfish.  Petrale  Sole,  and 
Arroniooth  Flounder  North  and  South 
of  40':  (f  \'.  Lat. 

To  allow  access  to  allocations  for  the 
healthier  flatfish  stocks,  the  Council 
recommended  a  trip  limit  for  "other 
flatfish"  taken  with  small  footrope  gear 
in  the  limited  entry  trawl  fishery  of 
30,000  lb  (13.608  kg)  per  month  starting 
with  the  October  period.  Other  flatfish 
taken  with  large  footrope  gear  in  the 
limited  entry  trawl  fishery  would 
continue  at  1,000  lb  (454  kg)  per  trip.  As 
noted  above,  the  Council's 
recommended  limit  for  petrale  sole 
taken  in  the  limited  entry  trawl 
fisheries,  for  both  small  and  large 
footrope  gear,  was  30,000  lb  (13,608  kg) 
per  month.  Concerns  about  the 
incidental  catch  of  canary  rockfish  have 
resulted  in  NMFS  deviating  from  the 
Council's  recommendations  and 
adopting  more  precautionan,-  measures. 
To  minimize  the  catch  of  associated 
rockfish  species,  including  canary 
rockfish,  by  vessels  directing  effort  on 
other  flatfish  and  petrale  sole,  NMFS 
will  maintain  the  current  small  footrope 
limits  of  45,000  lb  (20,412  kg)  per 
month  for  other  flatfish,  with  a  sub-limit 
of  15,000  lb  (6,804  kg)  per  month  for 
petrale  sole,  and  the  large  footrope 
limits  for  petrale  sole  of  100  lb  (45  kg) 
per  trip  and  an  "other  flatfish"  per  trip 
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limit  of  1.000  lb  (454  kg)  during 
October.  NMFS  will  implement  the 
Council's  recommendation  during  the 
November  to  December  period. 
Therefore,  for  the  November  and 
December  period,  both  the  small  and 
large  footrope  petrale  sole  limits  will  be 
set  at  30,000  lb  (13.608  kg)  per  month 
and  the  small  footrope  other  flatfish 
limit  will  be  set  at  30,000  lb  (13,608  kg) 
per  month.  For  large  footrope  gear,  a 
1,000  lb  (454  kg)  per  trip  other  flatfish 
limit  will  continue  to  be  in  effect.  As  of 
October  2.  2001.  arrowtooth  flounder 
taken  in  the  limited  entry  trawl  fisheries 
using  large  and  small  footrope  gear  will 
have  a  5,000  lb  (2.268  kg)  per  trip  limit 
and  a  30.000-lb  (13.608-kg)  monthly 
limit. 

Limited  Entn'  Trawl.  Fixed  Gear  and 
Open  Access  Limits  For  Pacific  Ocean 
Perch 

The  best  available  information 
indicates  that  90.6  percent  of  the  open 
access  and  limited  entry  allocations  for 
darkblotched  rockfish  had  been  taken 
through  August.  Concerns  about  the 
incidental  catch  of  darkblotched 
rockfish  by  vessels  directing  effort  on 
Pacific  ocean  perch  have  resulted  in  the 
Council  recommending  that  further 
taking  and  retaining,  possessing  or 
landing  of  Pacific  ocean  perch  be 
prohibited  for  all  limited  entry  and  open 
access  gears  for  the  remainder  of  the 
year.  NMFS  concurs  with  this 
recommendation. 

Limited  Entn,'  Trawl.  Fixed  Gear  and 
Open  Access  Limits  For  Boccacio  and 
Canary  Rockfish  Coast  wide 

Bocaccio  rockfish  (64  FR  49092, 
September  10.  1999),  along  with  canary 
rockfish,  have  been  declared  overfished. 
The  Council  is  developing  rebuilding 
plans  for  these  two  species.  The  2001 
OYs  for  bocaccio  rockfish  and  canary 
rockfish  were  set  consistent  with  the 
rebuilding  plans  under  development. 
Throughout  the  year,  the  Council  has  set 
low  trip  limits  to  allow  incidental  catch 
of  these  species  in  fisheries  for  healthy 
stocks  while  removing  the  incentive  for 
directed  fishing.  Despite  these 
conservative  measures,  the  catch  of 
bocaccio  and  canary  rockfish  has  been 
higher  than  expected  during  2001.  To 
prevent  these  overfished  species  from 
exceeding  their  2001  OYs  and  hindering 
rebuilding,  the  Council  recommended 
prohibiting  taking  and  retaining, 
possessing  or  landing  of  bocaccio 
rockfish  and  canary  rockfish  in  the 
limited  entry  and  open  access  fisheries 
(including  the  exempted  gears) 
coastwide  for  the  remainder  of  the  year, 
NMFS  concurs  with  this 
recommendation. 


Limited  Entn-  Trawl  Limits  For  Shrl! 
Rockfish  S'nrth  and  South  nt  ACT'IQ'  t\. 
Lat 

Throughout  the  year,  fishing  effort  has 
been  di\'erted  off  the  sea  floor  of  tht- 
continental  shelf  where  several 
overfished  species.  canar\\  widow,  and 
bocaccio  rockfish.  are  commonly  found 
To  allow  for  modest  levels  of  incidental 
catch  of  shelf  rockfish  in  the  limited 
entry  trawl  fishery  for  fiatfish  while 
discouraging  targeting  of  shelf  species, 
the  Council  recommended  a  decrease  in 
the  cumulative  limits  for  minor  shelf 
rockfish.  As  of  October  2.  2001 .  the  limit 
for  minor  shelf  rockfish  taken  in  the 
limited  entr\  trawl  fishery  north  of 
40  10'  N  lat.  will  decrease  from  1,000  lb 
(454  kg)  per  month  to  300  lb  (136  kg) 
per  month  and  south  of  40  10'  N.  lat. 
from  1,000  lb  (454  kg)  to  500  lb  (227  kg) 
per  month. 

Limited  Entry  Trawl  Small  Footropf 
Gear.  Limited  Entry  Fixed  Gear  and 
Open  Access  for  ChiUpepper  Pm  Ifish 
South  of  40-10'  \  Lat 

NMFS  declared  bocaccio  rockfish 
overfished  in  1999  Concerns  about  the 
incidental  cat(.h  of  bocaccio  rockfish  b\ 
vessels  directing  effort  on  chilipepper 
rockfish  resulted  in  the  2001  OY  for 
chilipepper  rockfish  being  set  lower 
than  would  have  otherwise  been 
necessary.  Concerns  about  the 
incidental  catch  of  bocaccio  rockfish 
resulted  in  the  Council  also 
recommending  a  decrease  in  (  unu)lciti\  r 
limits  for  chilipepper  rockfish  taken 
with  small  footrope  trawl  from  7.500  lb 
(3,402  kg)  per  2  months  to  5.000  lb 
(2,268  kg)  per  2  months  for  the 
November  through  December  penod.s 
The  Council  additionally  recommended 
closing  chilipepper  rockfish  landintis  for 
the  limited  entry  fixed  gear  and  open 
access  fisheries  starling  October  2.  2001. 
NMFS  conc:urs  with  this 
recommendation. 

Limited  Entn,-  Trawl.  Fixed  Gear  and 
Open  Access  Limits  For  Lingcod  North 
and  South  of4Crur  S  Lit. 

The  catch  of  lingcod  in  the  trawl  and 
fixed  gear  fisheries  during  2001  has 
been  slightlv  lower  than  expec  ted 
Through  luly  31.  2001.  the  landings  of 
lingcod  were  at  55  8  percent  of  the  OY. 
In  order  to  provide  fishers  greater  access 
to  the  OY  for  lingcod.  the  Council 
recommended  an  increase  in  lingcod 
trip  limits  For  the  month  of  Ortoher 
lingcod  trip  limits  for  all  commercial 
fisheries  coastwide  will  increase  from 
400  lb  (181  kg)  per  month  to  500  lb  (227 
kg)  per  month  'Tf)  limit  effort  during  the 
winter  spawning  season,  there  will  still 
be  no  retention  of  lingcod  during 


Novemlx'i  tlirough  December  in  all 
fisheries  coastwide. 

Limited  Entry  Fixed  Gear  and  Open 
Access  Limits  for  Minor  Nearshore 
Rockfish  North  and  South  of4(fl(f  N. 
Lat.  ' 

Because  the  nearshore  rockfish 
recreational  harvests  north  of  40°10'  N. 
lat.  have  been  greater  than  expected,  the 
Council  recommended  reducing  trip 
limits  to  slow  the  fisher>'.  The 
scheduled  cumulative  limits  for  minor 
nearshore  rockfish  taken  with  limited 
entry  fixed  gear  and  open  access  were 
7,000  lb  (3,175  kg)  per  2  months,  with 
a  limited  entry  sub-limit  of  no  more 
than  4,000  lb  (1,814  kg)  and  an  open 
access  sub-limit  no  more  than  900  lb 
(408  kg)  of  species  other  than  black  or 
blue  rockfish.  For  both  limited  entry 
fixed  gear  and  open  access,  the  new 
nearshore  rockfish  limits  will  be  2,000 
lb  (907  kg)  per  month,  of  which  no  more 
than  800  lb  (363  kg)  may  be  species 
other  than  black  or  blue  rockfish 
effective  October  2.  2001.  South  of 
40'10'  N  lat..  nearshore  rockfish  harvest 
has  been  relatively  slow  in  2001   Thus, 
(  umulative  limits  of  minor  nearshore 
1"  kfisti  taken  with  limited  entry  fixed 
u-  ii  \Mli  increase  from  2,000  lb  (907  kg) 
per  2  months  to  3,000  lb  (1,361  kg)  per 
2  months  as  of  October  2.  2001.  As  of 
October  2,  2001.  cumulative  limits  of 
minor  nearshore  rockfish  taken  with 
open  access  gear  south  of  40'^10'  N.  lat, 
will  also  increase,  from  1.200  lb  (544  kg) 
per  2  months  to  3.000  lb  (1,361  kg)  per 
2  months 

Limited  Entry  Fixed  Gear  and  Open 
Access  Limits  for  Shelf  Rockfish. 
including  Widow  Rockfish  and 
Yellowtail  Rockfish.  North  and  South  of 

40^10'  N  Lat. 

To  prevent  bocaccio  and  canary 
rockfish  from  exceeding  their  2001  OYs 
and  hindering  rebuilding,  the  Council 
recommended  closing  directed  fishing 
for  all  shelf  rockfish  species. 

Effective  October  2.  2001.  the  taking 
and  retaining,  possessing  or  landing  of 
minor  shelf  rockfish.  and  of  widow  and 
yellowtail  rockfish,  north  and  south  of 
40^10'  N.  lat.  in  the  limited  entry  fixed 
gear  and  open  access  fixed  gear  fisheries 
will  be  prohibited. 

California  Recreational  Limits  for 
Bocaccio  and  Canary'  Rockfish 

The  California  Fish  and  Game 
('ommission  will  meet  in  early  October 
to  discuss  recreational  catch  and 
management  measures  for  bocaccio  and 
canan.'  rockfish.  At  this  time,  the 
recreational  catch  of  canary  and 
bocaccio  rockfish  is  approaching  harvest 
guidelines.  If  the  Commission 
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determines  at  that  meeting  to  close 
recreational  fisheries  for  canarv  and 
bocaccio  rocicfish  inside  state  waters 
because  the  harvest  guidelines  have 
been  reached,  N'MFS  will  pubHsh 
complementary  closures  for  Fed^Tcii 
waters  in  the  Federal  Register. 

Final  Pennd  fnr  th^-    B    Platoon 

N'MF.S  also  announces  the  last 
cumulative  trip  limit  period  in  2()i)l  t^ 
the  "B"  platoon,  those  limited  entry 
trawl  vessels  designated  ion  th"!r 
limited  entrv  permit)  to  rake  their 
cumulative  trip  limits  2  weeks  mit  of 
phase  with  the  rest  of  the  fleet.  Ftir 


vessels  in  the    R"  platoon,  the  final 
cumulatue  pernKJ  will  he  from 
.\o\ ember  Hi,  _'(I01,  through  December 
31,  2001,  For  species  managed  with 
monthh'  rumu!ati\e  limits,  \'essels  in 
!ii>'    .H    fii,itMnii  inav  t.ike  the  November 
and  December  limits  for  those  species 
during  November  16.  2001,  through 
December  31,  2001.  For  species  for 
whu  h  there  are  2  month  cumulative 
iimits,  vessels  in  the  "B"  platoon  may 
take  the  final  -  nmnth  ;  uniuidti\'e  limit 
during  the  final  periixi  from  November 
16,  2001,  through  Uecember  31,  2001. 


NMFS  Actions 

For  the  reasons  stated  here,  NMFS 
announces  the  following  changes  to  the 
2001  annual  specifications  and 
management  measures  (66  FR  2338. 
lanuarv-  11,  2001,  as  subsequently 
amended)  as  follows: 

In  Section  IV,  under  B.  Limited  Entr\- 
Fisberw  and  under  C.  1   Trip  Limits  in 
the  Open  Access  Fishery,  Tables  3,  4, 
and  5  are  revised  to  read  as  follows, 

IV.  NMFS  Actions 

B.  Limdted  Entrv  Fishery 
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Table  3.  2001  Trip  UmKs  1/  and  G«ar  Requirements  2/  for  Limited  Entry  Trawi  Gear 
Read  Section  IVJL  NMFS  Actions  t>efore  using  this  Ubie. 
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Wthoul  flatfish.  1 ,500  Ity  monci    As  ftaH>s^  tMaiOi,  per  tnp  Iktui  s  ine  sum  a<  13S   tA  ««gri'     .■  .m  natliv  eic.»t» 
amwlooei  flounder,  pus  I0%  (t>y  wci^lal  arrowroolh  IkxnMr.  noi  lo  exceeo  7  50C  t>  inc.  ano  ru  lo  ^xuaea  ^5  (XX)  t>  2 
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1/ Tnp  hmils  apply  ooasJuwle  unless  othernrise  specified   "North' means  40" if  N  lai  lo  the  u  S -Canada  tKir*» 

"South-  means  4(riff  N  lat  To  me  U  S  -MexEo  border   40'10'  N  lal  is  ahoui  20  nm  soutn  o(  Cape  Menooono  Ca 
2/  Gear  reqiwements  and  pratwitions  are  emjtaiied  al  paragraph  iv  A  ( 14 ) 
3/  "CWiei*  flatfish  means  at  |i)feh  ai  SO  CFR  6G0  302  except  Ihosa  n  ttw  TatHe  3  with  a  inp  torw 
4/ The  «M1ing  *per  tnp*  imil  in  tie  Eureta area reidB  1001ms  tO.OOO  tV  tnp  mrougmut  the  )«ar    See  iv  e  '3Xcl 

The  20,000  ly  mp  krni  appkes  before  tnS  atar  the  phmary  season 
V  Smal  foolrope  aawl  means  a  bottom  kamil  n«  milth  a  tootrope  no  larger  ffian  8  nches  (20  on)  m  dimeter 

Uitaalar  gear  attorney  be  used,  naloalmpe  must  be  tart   See  paragraph  IV  A  (U) 
tl  YeiowM  rcetdbh  and  POP  n  •«  souti.  and  ttocacOo.  and  tfi^peppei  nxMshes  m  ihe  norVi  are 

mdudad  m  ate  av  trnits  tor  mnor  she*  iDCkMi  in  ttie  apprrvnate  arH  (Taua  2) 
7/  The  size  imil  for  Ingcod  it  24  nches  (SI  cm)  ual  tengih 
To  convert  pounds  to  Uogiama,  dhrtdt  by  2.2BM2.  the  number  of  poundt  In  one  kilogrvn. 
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T«b(«  4.  2001  Trip  LimHs"  for  Llmtt»d  Entry  Fixed  G«ar 
Raad  S«ctk>n  IV >.  NMFS  Actions  b«for*  using  this  Uble 
fine     Species/groups 
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20.000  Itv  2  months 


35.000  lb/  2  months 


15.000  »/2  months 


30.000  lb/2  months 


7.500  lb/  month 
15.000  lb/ month 


Nki  restnction 


VcCmit 
No  Imut 


Flatfish  ■  South 


M.OOO  lt»  moom  fw  a« 
(    n^tfis^  exceo*  Oov«< 

50*« 


4S000ltymon)h.  otwdKh  no  mora  than  1S.0OO  b  may  De  peUale 
sd«.  ammloolh  no  more  man  7.500  Ib/lnp,  no)  to  »cee<)  30.000 

Kymontfi 


20.000  lb/ trip' 
No  restriction 


TJoUmir 
MoHm'l 


Arrowtooth  flounder 
Petrale  sole 


Rex  sole 

AJ  other  HaHish  7J 


Whiting  3/      ~~~~ 


North 
scum 


»5oi6' -  S^ojy  M  lav 
South  of  34027'  N  lat 


Canary  rockfish 


North 

bOUUl 


40°10'  -  34°2r  N   lat 


South  of  34  27-  N 
WiaOW  f6CKTWfN — 


lat 


North 
South 


<tO°10'  -  34°27-  N   Lat 


South  of  34°27'  N  lat 
Yellowtail  -  North  5/ 


Bocaccio  •  South  5/ 


WlC  -34°2r  N   iai 


South  of  34°27- N   tat 
Chillpeppar  •  South  5/ 


40°10'  -  34"27-  N 


South  of  34"2r  N  lat 


Cow  cod 

Minor  naarshors  rockfish 


North 


South 


40''10'  •  34°2r  N  lat 


JO.OOOIb/'lrip 


Norma 


20.000  IW  trip 


Nolimil 
No  limt 


20,500  lb/' Inp 


WOIb/r 


f^IFT 


Nokmit 

Pnmary  Season 


1.000  lb/ month 


20.600  lb/ trip 


I  Closed  starting  uctoOer 


500  1b/  month 
ClOSEO  4, 


aOSf  D  4/ 
500  lb/ month 


1 .000  lb/  month 


Ctosed  Starting  October 


too  lb/  month 


300  lb/ month 


Ctosed  Starting  October 


100  lb/  month 

Closed  4, 


CLOSED  4/ 
•00  lb/ month 


300  lb/ month 


Ctosed  Starting  October 


3,000  lb/ month 


Closed  Starting  October 


J.CXXf  ib.'  mo/-,tr 


aOSED4/ 


CLOSED  4 


3  000  lb/  month 


3.000  lb/  month 


.500  ib'  month 


Closed  Starting  October 
Ctosed  Starting  October 


300  lb/  month 


aOSED  4, 


CLOSED  4. 


300  lb/  month 


500  lb/ month 


Ctosed  Starting  Octotjer 


2,500  ib/  month 


jyjCBVmonth 


2.500  lb/  month 


Ctosed  Startirvg  October 


CLOSED  4/  -  All  Ratcntion  is  Prohabitad 


1Q  000  to/  2  mantis  no  'nofv  r  Jr>  4  300  to  of  MtaO^ 
OLrilm  Kxan  oVw  XJn  aao  HI  Mua  ix*>W<  V 


7.000  (y  2  TKiniM.  no  mere  tnan  4.000  lb  of  Mttich  may  be  speoes 
oOwr  Ihan  otack  or  blua  nxktah  0/ 


2,000  to/  monei  no  mora  tun  800  to  tf  «*1K}I  mjv 
ba  ipecvi  oe«/  ffiar  Mack  or  M«  vddltfi 


2  000  lb.  2  monlhs 


CLOSED  4/ 


SI'OfewaTl  0*  ?a  Hm 
^epBi   ?  OOP  TV  2 


2.000  lb/  2  months 


South  o'  34°27"  N    lat 


LIngcod  7/ 
No/fli 


South 


40°10'  -  34''2r  N   at 


South  of  34°2r  N   lat 


Snw««jrt  31  2C  %^ 

*0*^    2  XO  to/  2  rTvy*»» 

L^fte'wwx  CiOS£0  4/     I 


2.000  lb/  2  monlhs 


3.000  lb/  2  months 


ClUSbU4' 


«mj  16/  (VlOrtlh 


bou  ID/  month 


austu  4/ 


CLOSED  4 


-lo^^ni' 


400  lb/  month 
aoo  lb/ month 


1/  Tnc  ima  appiy  coajNwOe  jnies»  o<rer."V!  soealwc    •^on^,"  mejr  5  41:"  ■ ;  s  ai  10  in«  U  S  Cjnaoa  tjordef 

"Soulh"  means  40"tO'  u  at  Toff*  0  S  -lulejoco  oorOet    tif^cr  ►<  ,ai  is  aooui  20  n«n  sour  a<  Caoe  Mendocmo.  CA 
2J  -CXher  Harten'  means  a<  «^(ns^  al  50  CFH  66C  302  exceo<  ihose  .n  '">5  Tjoie  4  mVi  a  mo  Imn 
3/  T>ie  •f««ng 'per  »xi' *"<  «i  ihe  Eurelu  ar»a  nsjoe  '00  ■ry  a  '0  XiC  ity  mc  sinx/gnoui  »>e  year    See  V  B  Oncl 
4/  Oosea  means  »«  «  i»  pronitiiled  lo  tat*  and  reujr  oc»s«s.i  t  ijn/)  »v>  ieiijnjMa  speaes  n  the  nm»  »  a/ea  indcalea    See  rv  A  (7) 
•1  the  line  or  area  nscatad   SeervAi7) 

V  YeaomW  iw*»»h  and  POP  n  Ke  toulh,  ana  oocacoo.  ano  cJi*oeooe<  tickninet  r  >i«  nonr  are 
nduded  r  fie  mp  bmi  lor  mexir  tfie<  raddttn  m  ine  aooropnate  ama  iTaOte  7\ 

V  The  "per  mp'  InM  lor  btadi  txkMi  off  WasTMngion  also  apcke«    See  aarag/^cn  iv  B  14) 

7'  The  iiza  tin*  tor  ingcod  s  24  nOies  (61  cmi  n  me  nonr  and  ;e  rncnes  S6  cm)  r  »ie  (oi4n  loui  lengm 
To  convert  pourMH  10  kMo^rvne.  «v4ds  By  2  20442.  the  nvxnber  al  poumtt  in  one  lil<o«ra>n. 


500  lb/ month 


500  lb/  month 


CLOSED  4/ 


CLOSED  4/ 


C.  Trip  limits  in  the  Open  Access 
Fisherv  1 


if 

it 

it 

it 

>r 

it 

it 

it 

it 

"iV 

3  4/ 

3  4/ 
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TabI*  5.  2001  Trip  Umtts*'  for  Open  Access  Omts 
lto>JS«cMonlVAMIIf8AcBoB»b#ortu»<ngttimiM».(EMipMon»ltof 
«n«     i>pectes/groups 


s 
9 

10 
11 
12 
13 
14 
15 
16 
17 
IB 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
3B 
39 
40 
41 

42 

43 

44 


Minor  slop*  rockflsh 

~Rof55 


South 

Spittnos*  •  South 


p«cmc  ocein  pwch  C 
sablefish 


North  o(  36°  N  lat. 


South  of  36*  N  lat 

rnomyniiai  (lonflipwt  ina'inawpmi  eompniwi 


JAN-kb« 


MAH-AMU 


MAV-JUN 


IV.C) 


JUL-AUU 


5PP-CCT 


I 


-mrnrrr 


500  b/ 2  months 


1      Closed  SlartngV  Ocio&e'^ 


5  000  lb/  2  months 
ZOO  til  montn 


1 00  6/  month 


Closed  S'arting  r  Ocfbbc' 


-1 


300  b/  day,  2700  lb/  2  months 


300  KW  aay  or  1  landKigl 

per  «M«  i*>  10  800  t  !  30C  lb  oa>  O'  '  lanOrog  t*'  we*"*  jc  Ic  600 
na to  tncMa 4  Bocitw I  It    no!  to  e>oeeo  i  40C  ib-  "^o^'.n 

ImonBi*  [ 

_1 


3S0  b/  day 


Nodh  of  54'27'Tnir 
Sou*)  of  M'ST  N  bl 


ArrowtooflT 
Dover  sol* 


petraM  sots 
Nsarthors  natfish 


■Whw"  naWsh  2/ 
WhiUng 


Minor  shelf  rockflsh 

Tlofffi 


South 


40*10'-34*27'N  lat 


South  of  34»27' N  lat 

ciftirv  reewnn 


aniryi 


"S5UBr 


40'10'-34*2rN  lat 


South  of  34*27- N  lat 
Widow  rocklbh 


Nodh 
South 


40'10'- 34*27' N  lat 


South  Of  34°27'  N  lat 
Yellowtall  •  Norih  4/  8/ 


B6UUId  -  MiiOl  4/ 


40*10'-34*27'N  lat 


South  of  34»2r  N  lat 


uniinwppy  -  sainn  </ 


40'10-34*2rN  lat 


South  of  34*27' N  lat 
cowcod 


iMinor  nearlhore  i^kfish 


CLOStD  3/  -  No  Retention 


50  «>/  day  no  more  than  2  000  lb/  2  months 


200  b/  month 


(included  in  "other'  natfish  iimit) 


(incJuded  m  "other  natftsh  limit) 


(ihduded  m  "other  flatfish  itmifi 


300  6/  month 
300  6/  month 


100  til  month 


Closed  Sla-ling  Oclobe- 


200  b/  month 


CLOSED  3/ 


CLOSED  V 


20C  b'  month 


200  lb/  month 


Closed  SlaTing  Oclot)*' 


50  lb/  month 


1       Closed  Stafling  October 


50  lb/ month 
CLOSED  3/ 


CLOSED  3/ 


50  toj  month 


50  b/  month 


~k)se<i  Slaitir>g  Octobc 


3,000  lb/  month 


"T        Closed  Starting  Uclober 


3.000  lb/  month 


CLOSED  3/ 


CLOSED  y 


T5rf 


3,00C  Ib/montH 


3,000  lb/  month 
1 00  ItV  month 


Closed  Starting  Octot)er 
Closed  Starting  Octobe' 


200  b/  month 


CLOSED  3/ 


CLOSED  3/ 


200  lb/  month 


200  b/  month 


T 


Closed  Starting  Octobe' 


2,500  lb/  month 
CLOSED  3/ 


CLOSED  S/ 


5 


2  500  lb/'  month 


2  500  b/  month 


.losed  StartinQ  Ocf'^e' 


Closed  3/  -  No  Retention 


Norths/ 


soirni 


40*10'- 34*27' N  tat 


45        South  of  34*27'  N  lat 


46 

47 

48 
49 
SO 


nHgcsarr 


3.000  lb/  2  n>or««,  no  mora  than  900  fc 

<y  wfKh  may  ba  naoM  otw  tun  biac* 

orUuarecMihV 


7,000  fc/  Jmorthi  no  mor*  »»r  900  e  o(  xificr  "w,  t* 
•pacM*  atm  than  tuck  or  bkj*  rocttftt)-  bi 


:  OOCi  lt>  TwrirC-   nc  -no™  rjr  »0l"  t  ct 

or  CNU*  TUXIvr  b. 


I  800  itV  2  inanvu 


Chonwanl  or  A  %ri  depvi 

1  KM  ly  2  nia>«a 

llViannM  C1.0SE0  V 


a.OSE0  3/ 


1  800  10/2 
monOis 


)ol»» 


1  20:  lt:''2  ■^ont'-is 


1  200  »>/  2  rT>ontra 


3.000  lb/  2  months 


North 


46'16' -  44*^7' Mbt 
South  o/J4'5TN  lat 


aOSEDJ/ 


400  ItV  monf- 


I     STTR  ' 

1       monf 


'",Jo*«c  Staftir*5  s*o^«rTit)«r 


CLUsttij; 


4ro  b^  m6n!^ 


Tcosnry 


4IXJ  0/  mbrttri 


V  Tnp  inM  ippiy  ocartMdt  uriMs  otMnnM  ifMdbd  "NaffT  mMV  4717  >f  y  b  l«  U  5    Carwkbordv' 

"SoUh'  mieni  4(riff  N  lat  id  tw  U  S  -Maaco  bonJv   «riff  N  M  M  ibou  20  rm  touti  01  Cap*  Mandoono  CA 

2/  •Oeiar  SaBhh"  mmn  H  liaMWi  al  50  Cm  eao  302  ■capi  tioaa  w  tw  TaMa  4  ■<»  a  li^Hiwl 

3/  Ooaad  maana  tial  I  la  preNbMad  lo  laka.  lalaia  ponaaa.  or  land  tw  Jiilylia  ipaciM  m  t<a  tnw  or 

araa  lni«raliJ,  (Saa  IVA  (7) ) 

4/  'TalMiUi  tocMWl  and  POP  m  Via  Mutv  and  Incaocn.  and  cfJinaHiai  locMWiai  n  tia  norVi  n  includw) 

n  t*  tip  ln«i  tor  miner  ««>  racMiMn  tw  appraprtala  araa  (TMa  2) 

5/ 'rha''|wMp*lmlltarHacfcioeidUnoirwaahlngtan«aoin«a«   Saa  pvayafMV  B  (4) 

6/  SaalV.C(4)torlmlli«pac«ctoPacMcClly.Oi«Bon 

71  ThaMaalmMtarlngcadl(24lnch*i|eiem)lnlwnartvand2Binchai(6Bcn»in«iaaouWiMailarq» 

a/ Sea  IV  CjS)  tor  fena*  tpadie  to  Iha  Mknon  tm  tahary 

Ta  eamart  paunda  to  Mtogram*.  dMda  ky  t.204(2,  Om  mmbar  er  pountfa  to  I 


50C  to      [  OoKd  Starhni;  '*j,»Tib>^ 
rnonr-      I  C3oM>d  Slarini;  >w««ri6er  ■ 


BILUNG  CODE  3S10-22-C 


50858  Federal  Register /Vol    fi6,  No.  194    Friday,  October  5,  2001 /Rules  and  Regulations 


(a)  *  *  * 

2   In  section  IV  ,  undfr  B  Limited 
Entry-  Fishen,-.  paragraph'^  \:\]  and  15)  are 
revised,  to  read  as  follnvs's 

(.3)  Groundfish  taken  with  f^xempted 
Irani  gear  bv  ve'isels  engaged  m  fishing 
for  pink  shrimp. 

•  (a)  I 

(A)  *  *  • 

(B)  Starting  Mav  1,  2001.  through 
September  30.  2001:  200  lb  (91  kg)  per 
month 

(C)  Starting  October  2.  2001.  taking 
and  retaining,  possessing  or  landing 
canar\-  rockfish  with  exempted  trawl 
gear  bv  vessels  engaged  in  fishing  for 
pink  shrimp  is  prohibited 

♦  »         »         •         • 

(,5)  Groundfish  taken  with  troll  gear  by 
vessels  engaged  in  fishing  for  salmon 
north  of  40  10'  N  lat 

Beginning  October  1.  the  trip  limits  in 
Table  5  applv  to  all  groundfish  taken 
with  troll  gt'ar  by  vessels  fishing  for 
salmon. 


Classification 

These  actions  are  authorized  b\  the 
regulations  implementing  the  FNfP  and 
the  annual  specifications  and 
management  measures  published  at  66 
FR  23,^8  (lanuarv  11.  2001),  as  amended 
at  66  FR  10208  (Februarv  14.  2001).  at 
66  FR  18409  (April  9.  20011.  at  66  FR 
22467  (Mav  4.  2001).  at  66  FR  2H6"R 
(Mav  24.  2001).  at  66  FR  35388  ([ulv  5. 
2001).  and  66  FR  38162  (July  23.  2001) 
and  are  based  on  the  most  recent  data 
available 

The  Assistant  Administrator  for 
Fisheries.  N'OAA.  (AA)  finds  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  comment  on  this  a(  tion 
pursuant  to  5  U  S,C  553  (bH3)(B),  a> 
providing  prior  notice  and  opportunit\ 
for  comment  would  be  impracticable.  It 
would  be  impractH  able  because  the 
groundfish  cumulative  landing  limit 
period  begins  on  October  2.  2001,  and 
affording  additiimal  notice  and 
opportunit\-  for  public  comment  w.uid 
impede  the  agenc  v's  responsibilitv 
under  the  FMP  to  manage  groundfish 
fisheries  to  achieve  (JY   Increases  to  trip 
limits  relieve  restrictions  on  the  public 
and  decreases  to  trip  limits  and  closures 
must  be  implemented  in  a  timely 
manner  to  either  stretch  the  season  out 
as  long  as  possible  through  the  \'ear  or 
to  protect  o\erfishe(i  and  depleted 
species  For  species  where  cumulative 
landing  limits  have  been  raised,  such 
changes  would  pre\ent  a  fisher  from 
achieving  the  higher  limit  allowed 
during  this  cumulative  landing  limit 
period,  thereby  unnecessarily  restricting 


the  fisher.  For  species  where  cumulative 
landing  limits  have  been  lowered  or 
closed,  a  delay  in  implementing  such 
changes  would  allow  a  fisher  to  achieve 
the  pre-existing  hight>r  limits,  and  thus 
frustrate  the  conservation  objectives  of 
the  cumulative  landing  limit  changes,  or 
force  further  reductions  for  the  entire 
fleet  later  in  the  season.  In  short, 
allowing  for  public  comment  on  these 
in-season  changes  and  thus  delaying 
their  implementation  would  hinder  the 
benefits  to  be  obtained  by  making  new 
limits  effective  during  this  cumulative 
landing  limit  period  (either  additional 
fish  available  to  the  fisher,  or  reduced 
limits  to  protect  a  species). 

For  these  reasons,  good  cause  also 
exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553  (d)(3). 

These  actions  are  taken  under  the 
authority  of  50  CFR  660  323fb)(l).  and 
are  exempt  from  review  under  Executive 
Order  12866. 

Dated:  October  2.  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Dor   01-250:11  Filed  10-2-01;  4:49  pml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No  010112013-1013-01;  I.D. 
092501 B] 

Fisheries  of  the  Exclusive  Economic 
Zone  oft  Alaska;  Pacific  Cod  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Reallocation. 

SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amount  of  Pacific  cod 
from  vessels  using  trawl  and  jig  gear  to 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAI.  These  actions  are  necos.sary 
to  allow  the  2001  total  allowable  catch 
(T.'Xf:)  (if  Pacific  cod  to  be  harvested, 
DATES:  Effective  October  2.  2001.  until 
2400  hours.  Alt.,  December  31.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
M.irv  F-uruness,  ')()7-586-7228, 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishen.-  Management 


Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authoritv  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  at  50  CFR  part  679. 

The  Final  2001  Harvest  Specifications 
and  Associated  Management  Measures 
for  the  Groundfish  Fisheries  Off  Alaska 
(66  FR  7276.  fanuar}'  22,  2001  and  66  FR 
37167.  July  17.  2001)  established  the 
amount  of  the  2001  BSAI  Pacific  cod 
TAC  as  188.000  metric  tons  (mt). 
Pursuant  to  §  679.20(a)(7){i)(A),  3.478 
mt  was  allocated  to  vessels  using  jig 
gear.  88.689  mt  to  vessels  using  hook- 
and-line  or  pot  gear,  and  81.733  mt  to 
vessels  using  trawl  gear.  The  share  of 
the  Pacific  cod  TAC  allocated  to  trawl 
gear  was  further  allocated  50  percent  to 
catcher  vessels  and  50  percent  to 
catcher/processor  vessels  (§ 
679.20(a)(7)(i)(B)).  The  share  of  the 
Pacific  cod  TAC  allocated  to  hook-and- 
line  or  pot  gear  was  further  allocated  as 
follows:  (1)  80  percent  to  catcher/ 
processor  vessels  using  hook-and-line 
gear;  (2)  0,3  percent  to  catcher  vessels 
using  hook-and-line  gear;  (3)  18.3 
percent  to  vessels  using  pot  gear;  and  (4) 
1,4  percent  to  catcher  vessels  less  than 
60  ft  LOA  that  use  either  hook-and-line 
orpotgear(§679.20(a)(7)(i)(C)), 
As  of  September  15.  2001,  the 
Administrator.  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  trawl  catcher/ 
processors  will  not  be  able  to  har\'est 
10,000  mt  and  trawl  catcher  vessels  will 
not  be  able  to  har\est  14,000  mt  of 
Pacific  cod  allocated  to  those  vessels 
under  §  679.20(a)(7)(i)(B).  Therefore,  in 
accordance  with  §  679.20(a)(7)(ii)(C), 
NMFS  apportions  24,000  mt  of  Pacific 
cod  from  trawl  gear  to  vessels  using 
hook-and-line  or  pot  gear. 

The  Regional  Administrator  has  also 
determined  that  vessels  using  jig  gear 
will  not  harvest  3.000  mt  of  their  Pacific 
cod  allocation  by  the  end  of  the  year. 
Therefore,  in  accordance  with 
«}679.20(a)(7)(ii)(C).NMFSis 
reallocating  the  unused  amount  of  3.000 
mt  of  Pacific  cod  allocated  to  vessels 
using  jig  gear  to  vessels  using  hook-and- 
line  or  pot  gear. 

In  accordance  with 
<^679.20(a)(7)(ii)(C)(2),  400  mt  of  the 
combined  reallocation  of  unused  Pacific 
cod  from  trawl  and  jig  gear  is 
apportioned  to  catcher  vessels  using 
hook-and-line  gear.  In  accordance  with 
§679.20(a)(7)(ii)(C)(2).  the  remaining 
combined  reallocation  of  unused  Pacific 
cod  from  trawd  and  jig  gear,  25.600  mt. 
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is  apportioned  so  that  catcher/processor 
vessels  using  hook-and-line  gear  will 
receive  95  percent  and  vessels  using  pot 
gear  will  receive  5  percent  of  the 
reallocation. 

The  harvest  specifications  for  Pacific; 
cod  established  in  the  Final  2001 
Harvest  Specifications  and  Associated 
Management  Measures  for  the 
Groundfish  Fisheries  Off  Alaska  (66  FR 
7276.  lanuan,'  22,  2001  and  66  FR 
37167.  July  17,  2001)  are  revised  as 
follows:  478  mt  to  vessels  using  jig  gear. 
95.821  mt  to  catcher  processor  vessels 
using  hook-and-line  gear.  665  mt  to 
catcher  vessels  using  hook-and-line 
gear.  17.469  mt  to  pot  gear.  30.867  mt 
to  trawl  catcher/processors,  and  26.867 
mt  to  trawl  catcher  vessels 


Classification 

This  action  responds  to  th''  he^t 
available  information  recenth  nl^t.iincd 
from  the  fishery.  The  Assistant 
,'\dministrator  for  Fisheries.  NOAA. 
finds  that  the  need  to  immodiatph 
implement  this  action  to  ailnu  tlu  Jon; 
TAC:  of  Pacific  cod  m  the  BSAl  «:   h. 
harvested  t:onstitutes  good  <  hu^i'  ti 
waive  the  requirement  to  pnj\  uic  ]  r:  -r 
notice  or  opportunity  for  publu 
comment  pursuant  to  the  authority  --('I 
forth  at  5  U.S.C,  553!1))(3:p:H    diui  '.D  (  -'K 
679.20(b)(3)(iii)(A).  as  sus  h  yun  ..(tares 
would  be  unnecessary  and  -  nntr<ir\  to 
the  public  interest,  .Similarly    tiii  ii>'>':" 
to  implement  thpse  mf>asur<"-  ;:i  ..  l,;!it!\ 
fashion  to  ,illow  \h>'  2001  T.\(    nj  \',i<  .f- 


coii  m  tht  !^s.\l  to  be  harvested 
con^titut.  V  i:    id  cause  to  find  that  the 
effi'i  ti\  >  s!,it)  of  this  action  cannot  be 
iclayed  for  30  days.  Accordingly,  under 
)  U.S.C.  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 

Tt.is  action  is  taken  under  50  CFR 
b"  *  .  n  ,ind  is  exempt  from  0MB  review 
uivi.  r  ixt'cutive  Order  12866. 

\uthont\:  16  U.S.C.  1801  et  seq. 

Dated:  September  28.  2001. 
Bruce  C.  Morehead, 
,  .cling  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

'  -25030  Filed  10-2-01;  4:49  pml 
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This  seclion  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
njle  making  pnor  to  the  adoption  of  the  final 
rules 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart15 
RIN315&-AG80 

Debt  Collection  Procedures 

agency:  NucltMr  RfguLitor\- 

CommissiDn 

ACTION:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commissinn  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
procedures  used  to  collect  debts  that  are 
owed  to  NRC.  The  proposed  amendment 
would  conform  NRC  regulations  to  the 
legislative  changes  enacted  in  the  Debt 
Collection  Improvement  Af;t  of  199t) 
(DCIA)  and  the  amended  procedures 
presented  in  the  Federal  Claims 
Collection  Standards  (FCCS)  issued  bv 
the  Department  of  the  Treasury 
(Treasurv)  and  the  Department  of  Justice 
(DOI).  The  proposed  action  is  intended 
to  allow  the  N'RC  to  improve  its 
collection  of  debts  due  the  United 
States. 

DATES:  The  comment  period  expires 
December  19,  2001   Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  ensure  consideration  only  fur 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  tfi  tfle 
Secretary.  U.S.  Nuclear  Regulatorv 
Commission,  Washington.  DC  20.555- 
0001.  ATTN:  Rulemakings  and 
Adjudications  Staff.  Deliver  comments 
to:  11555  Rockville  Pike.  Rockville. 
Maryland,  between  7:30  am  and  4:15 
pm  Federal  workdays  (Telephone  301- 
415-1678) 

Comments  mav  also  be  submitted  via 
the  NRC's  interactive  rulemaking  Web 
site  at  (http://ruleforum.llnl, gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format),  if  your 
Web  browser  supports  that  function  For 
information  about  the  interactive 
rulemaking  Website,  contact  Ms.  Carol 
Gallagher.  301-415-5905  (e-mail 


CAG®nrc.gov).  Comments  received  may 
also  be  viewed  and  downloaded 
electronically  via  this  interactive 
rulemaking  website. 

With  the  exception  of  restricted 
information,  documents  created  or 
received  at  the  NRC,  after  November  1, 
1999,  are  also  available  electronically  at 
the  NRCVs  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
WAvw, nrc.gov/NRC/ADAMS/index. html. 
From  this  site,  the  public;  can  gain  entry 
into  the  NRC-  .\gencvwide  Document 
Access  and  Management  .System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209  or  301-415- 
4737  pdr®nrr.go\-. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leah  Tremper,  Office  of  the  Chief 
Financial  ()fficf>r,  U.S.  Nuclear 
Regulatory  Commission.  11545 
Rockville  Pike.  Rockville.  MD  20852- 
273K.  Telephone  301-415-7347. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Section  by  Section  Analysis 

III.  Plain  Language 

IV.  Voluntary  Consensus  Standards 

V.  Finding  of  No  Significant  Environmental 

Impact 

VI.  Paperwork  Reduction  Act 

VII.  Regulatory  Analysis 

VIII.  Regulatory  Flexibility  Certification 

IX.  Backfit  Analysis 

\.  Background 

On  August  9.  1990  (55  FR  32375),  the 
Nuclear  Regulatory  (Commission  (NRC) 
published  a  final  rule  concerning  debt 
collection  procedures.  Since  then,  the 
Debt  Collection  Improvement  Act 
(DCIA)  of  199fi  (Pub  L.  104-134),  was 
enacted  on  .-Xpril  2h,  1996.  This  Act 
enhances  debt  collection  Government- 
wide.  The  purposes  of  this  Act  are — 

(1)  To  maximize  collections  of 
delinquent  debts  owed  to  the 
Government  by  ensuring  quick  action  to 
enforce  recovery  of  debts  and  the  use  of 
all  appropriate  collection  tools, 

(2)  To  minimize  the  costs  of  debt 
c  ollection  by  consolidating  related 
functions  and  activities  and  utilizing 
interagency  teams, 

(3)  To  reduce  losses  arising  from  debt 
management  activities  by  requiring 
proper  screening  of  potential  borrowers, 
aggressive  monitoring  of  all  accounts, 
and  sharing  of  information  within  and 
among  Federal  agencies. 


(4)  To  ensure  that  the  public  is  fully 
informed  of  the  Federal  Government's 
debt  collection  policies  and  that  debtors 
are  cognizant  of  their  obligations  to 
repay  amounts  owed  to  the  Federal 
government, 

(5)  To  ensure  that  debtors  have  all 
appropriate  due  process  rights, 
including  the  ability  to  verifi,', 
challenge,  and  compromise  claims,  and 
access  to  administrative  appeals 
procedures  which  are  both  reasonable 
and  protect  the  interests  of  the  United 
States. 

(6)  To  encourage  agencies,  when 
appropriate,  to  sell  delinquent  debt, 
particularly  debts  with  underlying 
collateral,  and 

(7)  To  rely  on  the  experience  and 
expertise  of  private  sector  professionals 
to  provide  debt  collection  services  to 
Federal  agencies. 

This  Act  provides  that  any  nontax 
debt  or  claim  owed  to  the  United  States 
that  has  been  delinquent  for  a  period  of 
180  days  shall  be  referred  to  the 
Treasury  or  Treasurv'-designated 
collection  center  for  appropriate  action 
to  collect  or  terminate  collection  action 
on  the  debt  or  claim.  The  DCIA  of  1996 
has  expanded  the  collection  tools 
available  through-administrative  offset. 

One  of  the  most  significant  provisions 
of  the  DCIA  of  1996  is  the  requirement 
that  most  agency  debt  over  180  days 
delinquent  be  referred  to  the 
Department  of  the  Treasury  for 
collection.  The  DCIA  of  1996  provides 
Treasury  with  new  collection  tools, 
including  the  authority  to  offset  any 
Federal  agency's  payment  to  a  vendor  to 
satisfy  that  vendor's  debt  to  a  different 
Federal  agency.  This  capability  can 
improve  our  collection  efforts  as 
follows: 

(1)  It  limits  the  amount  of  time  spent 
on  trying  to  collect  from  delinquent 
debtors  by  referring  a  debt  to  Treasury 
when  it  becomes  180  days  delinquent: 

(2)  It  provides  a  powerful  collection 
tool,  offset  of  Federal  payments,  that  is 
otherwise  unavailable  to  NRC;  and 

(3)  It  puts  the  debt  in  the  hands  of  a 
professional  staff  that  is  dedicated  to 
handling  collections. 

The  Federal  Claims  Collection 
Standards  (FCCS)  (31  CFR  Chapter  IX 
and  parts  900.  901,  902,  903,  and  904) 
were  revised  on  November  22.  2000  (65 
FR  70390).  The  revised  FCCS  clarify  and 
simplify  Federal  debt  collection 
procedures  and  reflect  changes  under 
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the  DCIA  of  1996  and  the  General 
Accounting  Office  Act  of  1996,  The 
revised  FCCS  reflect  legislative  changes 
to  Federal  debt  collection  procedures 
enacted  under  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Public 
Law  104-134,  110  Stat,  1321-358.  as 
part  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996,  The  revised  FCCS  provide 
agencies  with  greater  latitude  to  adopt 
agency-specific  regulations,  tailored  to 
the  legal  and  policy  requirements 
applicable  to  the  various  types  of 
Federal  debt,  to  maximize  the 
effectiveness  of  Federal  debt  collection 
procedures.  The  Secretary  of  the 
Treasury  has  been  added  as  a  co- 
promulgator  of  the  FCCS  in  accordance 
with  section  31001(g)(1)(C)  of  the  DCIA 
of  1996.  The  Comptroller  General  has 
been  removed  as  a  co-promulgator  in 
accordance  with  section  115(g)  of  the 
General  Accounting  Office  Act  of  1996, 
Public  Law  104-316.  110  Stat,  3826 
(October  19.  1996).  (65  FR  70390 
(2000)),  The  Department  of  the  Treasury 
and  DOJ  have  published  the  revised 
FCCS  as  a  joint  final  rule  under  new 
Chapter  IX,  Title  31 ,  Code  of  Federal 
Regulations,  The  revised  FCCS 
supersede  the  current  FCCS  codified  at 
4  CFR  parts  101-105. 

The  revised  FCCS  prescribe  standards 
for  Federal  agency  use  in  the 
administrative  collection,  offset, 
compromise,  and  the  suspension  or 
termination  of  collection  activity  for 
civil  claims  for  money,  funds,  or 
property,  as  defined  by  31  U.S,C, 
3701(b),  unless  specific  Federal  agency 
statutes  or  regulations  apply  to  such 
activities,  or  as  provided  for  by  Title  11 
of  the  United  States  Code  when  the 
claims  involve  bankruptcy.  The  revised 
FCCS  also  prescribe  standards  for 
referring  debts  to  the  Department  of 
Justice  for  litigation. 

II.  Section  by  Section  Analysis 

Section  15.1     Application 

The  DCIA  of  1996  requires  all  Federal 
agencies  to  refer  delinquent  debt  that  is 
over  180  days  old  to  Treasurv'  for  offset 
and  collection.  This  section  would  be 
amended  to  reflect  that  the  NRC  is  not 
limited  to  collection  remedies  contained 
in  the  revised  FCCS,  and  eliminate  the 
GAO's  role  as  co-promulgator  of  the 
FCCS. 

Section  15.2    Definitions 

This  section  would  be  amended  to 
expand  the  definition  of  "claim  or  debt" 
to  conform  with  the  DCIA  of  1996. 
Other  definitions  such  as 
"administrative  wage  garnishment." 
"cross-servicing,  '  "Federal  agencies." 


"recoupment."  "tax  refund  offset. 
"Treasun*-."  and  "withholding  order 
have  been  added  to  c;onf()rm  to  the 
definitions  in  the  DCIA  of  1996. 

Section  15.5     (Jlniins  That  Arf  Covered 

This  section  would  be  amended  to 
include  reference  to  Executive  Order 
12146,  which  references  interagency 
resolution  of  disputes,  to  exclude 
specifically  from  coveragi^  a  claim  undiT 
the  Internal  Revenue  Code  of  198b.  and 
to  add  claims  that  involve  bankruptf  v 
are  covered  by  Title  11  of  the  United 
States  Code, 

Section  15.7     Monefnn'  Limitation  on 
S'RCs  Authority 

This  section  woulfi  be  cinit'iKfed  to 
increase  NRC's  authorit\-  to  (  rtmpromise 
a  claim  or  to  terminate  or  suspen(i 
collection  action  on  a  claim  covered  by 
these  procedures  to  Si 00,000  to  reflect 
the  ceiling  change  established  hv  .11 
use,  3711(a)(2)  and  to  delete  reference 
to  the  C;A0 

Section  15.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  would  be  added  to  state 
that  this  part  contains  no  information 
collection  requirements  and  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Ac  t 

Section  15.9     \'o  Private  Fhghts  ('.reatt-ii 

This  section  would  be  amended  to 
change  the  section  heading  from 
"Omission  not  a  defense"  to  "No  private 
rights  created"  and  delete  the  reference 
to  4  CFR  part  101-105  and  substitute 
the  reference  to  31  CFR  Chapter  IX, 
parts  900-904. 

Section  15  11     Form  of  Payment 

This  section  would  be  amended  to 
change  the  section  heading  fnim 
"Conversion  claims"  to  "Form  of 
payment"  and  allow  claims  to  be  paid 
in  money  or  property,  if  contractually 
authorized. 

Section  15.20    Aggressive  Agency 
Collection  Action 

This  section  would  be  added  to 
include  DCIA  debt  collection  provisions 
for  referral  of  delinquent  debt  to 
Treasurv'  for  cross-servicing,  and 
mandate  cooperation  among  Federal 
agencies  as  required  by  the  DC;iA  ol 
1996. 

Section  15.21      Written  Demand  for 
Payment 

This  section  would  be  amended  to 
change  the  number  of  demand  letters  to 
be  sent  for  each  deb»  from  three  to  two. 
The  revised  FCCS  allows  agencies 
latitude  to  adopt  agency-specific 


regulations  and  this  change  in  the 
number  of  demand  letters  reflects  the 
latitude  allowed   in  addition,  the 
noticing  r(^i)inrenients  would  be 
amended  to  include  the  name,  address 
and  phone  number  of  an  NRC  contact 
for  each  demand  letter,  to  delete  the 
reference  to  4  CFR  102,13  and  102.5  and 
to  substitute  the  reference  to  31  CFR 
Chapter  IX  part  901 .9  and  901 .4,  and  to 
add  procedures  to  follow  when  a 
bankruptcy  petition  is  filed  by  a  debtor. 
The  DCIA  of  1996  allows  agencies 
greater  latitude  to  adopt  agency  specific 
regulations  and  the  change  in  the 
number  of  demand  letters  reflects  the 
latitude  allowed. 

Section  15.23     Telephone  or  Internet 
Inquiries  and  Investigations 

This  section  would  be  amended  to 
include  the  use  of  the  internet  as  a 
means  of  contacting  a  debtor. 

Section  15.26     Reporting  Claims 

The  section  heading  would  be 
I  hanged  from  "Use  of  consumer 
reporting  agencies"  to  "Reporting 
claims,"  This  section  would  be 
amended  to  include  the  due  process 
notification  to  the  individual  debtor 
with  the  second  demand  letter,  and 
delete  the  requirement  for  sending  at 
least  one  demand  letter  by  registered  or 
certified  mail. 

Section  15.29     Suspension  or 
Revocation  of  License 

This  section  would  be  amended  in  its 
entirety  to: 

(1 )  State  that  the  suspension  or 
reviKation  of  a  license,  permit,  or 
approval  is  also  applicable  to  Federal 
programs  or  activities  that  are 
administered  by  the  states  on  behalf  of 
the  Federal  guverninent;  and 

(2)  Include  that  NRC  will  seek  legal 
ad\  ice  from  its  Office  of  the  General 
Counsel  for  those  debts  that  involve 
bankruptcy  before  suspending  or 
revoking  a  license. 

Section  15.32    Contracting  for 
Collection  Sen'ices 

This  section  would  be  amended  to 
include  that  NRC  may  contract  for 
collection  sen'ices  in  order  to  recover 
delinquent  debts  if  the  debts  are  not 
subject  to  the  DCIA  requirement  to 
transfer  debts  to  Treasury  for  debt 
collection  services  and  delete  the 
reference  to  4  CFR  102.6  and  substitute 
the  reference  to  31  CFR  Chapter  IX.  part 
901  5. 

Section  15.33    Collection  by 
Administrative  Offset 

This  section  would  be  amended  in  its 
entiretv  to  include  several  new  debt 
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collection  procedures  under  the  DCIA  of 
1996.  including  hut  not  limited  to — 

(1)  Transfer  or  referral  of  delinquent 
deht  to  the  Department  of  the  Treasury 
or  Treasur\-designdted  deht  collection 
center  for  collection,  known  as  "cross- 
sen'icinK;' 

(2)  Centralized  administrative  offset 
bv  disbursing  officials; 

C^l  Credit  bureau  reporting:  and 
(4)  Prohibition  against  extending 
Federal  financial  assistance  in  the  form 
of  a  loan  or  loan  guarantee  to  delinquent 
debtors. 

included  in  this  section  are  NRG 
administrative  f)ffset  procedures  to  be 
followed  prior  to  initiating  centralizfd 
and  non-centralized  offsets. 

Section  i.5..i.3     Payments 

This  section  would  be  amended  to 
delete  confess-judgment  notes,  delete 
how  payments  are  to  be  applied  when 
there  are  multiple  debts,  include  credit 
cards  as  a  pavment  method,  and  change 
the  address  where  payments  are  to  be 
sent. 

Section  15.37     Interest.  Pf-nalties.  and 
Administrative  Charges 

This  section  would  be  amended  to 
delete  reference  to  4  CFR  102.2  and 
102  13  and  substitute  the  reference  to  31 
CFR  Chapter  IX.  part  901  2  and  901.9 
and  add  that  NRC  is  authorized  to 
impose  interest  and  related  charges  on 
debts  not  sub|ect  to  31  I'.S.C.  3717.  in 
accordance  with  common  law. 

Section  15  39     Bani<ruptcy  Claims 

This  section  would  be  added  to 
include  procedures  the  \RC  would 
follow  when  notified  that  a  debtor  has 
filed  for  bankruptcy  protectum 

Section  15  41     When  a  Claim  May  Be 
Compromised 

Thi^  section  would  be  amended  to 
delete  reference  to  the  GAO,  clarify  that 
the  FCCS  applies  to  debt  referred  to 
Treasury  for  collection  (cross-sf r\icing). 
and  include  procedures  for  referring 
claims  that  exceed  SI 00.000  to  the  DOI 
for  acceptance  of  the  compromise  offer 

Section  15  43     Reasons  for 
Compromising  a  Claim 

This  section  would  be  amended  to 
delete  reference  to  4  CFR  103  and  103.4 
and  substitute  the  rt'fereme  to  31  CiFR 
Chapter  IX.  part  902  and  902.2. 

Section  15.45     Considemtion  of  Tax 
Consequences  to  the  Government 

This  section  heading  would  he 
changed  from  "Restrictions  on  the 
compromise  of  a  claim"  to 
"Consideration  of  tax  consequences  to 
the  Government."  This  section  wfiuld  be 


amended  to  allow  acceptance  of  a 
percentage  of  a  debtors  profits  or  stock 
in  a  debtor  corporation  in  compromise 
of  a  claim  and  reword  the  remainder  of 
the  section. 

Section  15.49    Mutiuii  Release  of  the 
Debtor  and  the  Govemnient 

This  section  would  be  added  to 
include  the  requirement  that 
compromises  be  im^ilemented  by  means 
of  mutual  release,  when  appropriate. 

Section  15.51     When  Collection  Action 
May  Be  Suspended  or  Terminated 

This  section  would  be  amended  to 
include  procedures  for  suspending  or 
terminating  collection  action  on  claims 
over  Si 00.000  and  to  eliminate  GAO's 
debt  collection  role. 

Section  15.53    Reasons  for  Suspending 
Collection  Action 

This  section  would  be  amended  to 
prescribe  factors  to  consider  when 
determining  that  collection  action 
should  be  suspended,  and  when 
collection  activity  should  be  suspended 
pending  waiver  or  administrative 
review,  and  to  include  consideration  of 
the  impact  of  the  Bankruptcy  Code  in 
bankruptcy  cases. 

Section  15.55    Reasons  for  Terminating 
Collection  Action 

This  section  would  he  amended  to 
combine  paragraphs  (a)  through  (c)  and 
add  that  NR('  may  terminate  collection 
activity  on  a  d^bt  that  has  been 
discharged  in  bankruptc\ 

Section  15.57    Termination  of 
Collection  Action 

This  section  would  be  amended  to 
add  that  termination  does  not  preclude 
retention  of  debt  record  for  purposes  of 
selling  the  debt,  pursuing  collection  at 
a  subsequent  date,  offsetting  against 
future  income  or  assets,  and  screening 
future  applicants  for  prior  indebtedness, 
and  add  that  collection  activity  may  be 
terminated  for  debts  that  have  been 
discharged  in  bankruptcy. 

Section  15.60    Discharge  of 
Indebtedness:  Reporting  Requirements 

This  section  would  be  added  to 
require  the  NRC  to  take  all  appropriate 
collection  actions  and  make  a 
determination  that  further  c  oUection 
action  is  not  warranted  before  making  a 
determination  to  discharge  a  debt. 
provide  that  the  N'R(~.  may  not  discharge 
a  debt  until  the  requirements  of  31 
I'.S.C.  3711(i)  (sale  of  debt)  have  been 
met.  and  provide  that  the  NRC  will 
report  discharge  of  debt  to  the  IRS  on 
Form  1099-C. 


Section  15.61     Prompt  Referral 

This  section  would  be  amended  to 
include  revised  procedures  for  referring 
debts  that  are  over  81,000,000  to  the 
DOI  for  litigation,  include  requirements 
that  the  NRC  refrain  from  debtor  contact 
after  referral  to  DOI,  and  add  provisions 
that  DOI  shall  notif\-  the  NRC  of  any 
payments  received  from  the  debtor. 

Section  15.65    Referral  of  a 
Compromise  Offer 

This  section  would  be  amended  to 
delete  reference  to  the  GAO  and  include 
the  requirement  that  a  written  offer  of 
compromise  that  is  substantial  in 
amount  be  referred  to  DOI  using  a 
Claims  Collection  Litigation  Report 
(CCLR)  accompanied  by  supporting  data 
and  particulars  concerning  the  debt. 

Section  15.67     Referral  to  the 
Department  of  Justice 

This  section  would  be  amended  to 
add  the  requirement  that  certified 
copies  of  documents  be  forwarded  to 
DOI  with  litigation  referrals,  increase 
the  minimum  amount  of  claims  to  be 
referred  to  DOI  to  S2.500,  and  add 
exception  for  claims  being  referred 
solely  to  secure  a  judgment  for  lien 
filing  purposes. 

III.  Plain  Language 

The  Presidential  Memorandum  dated 
lune  1,  1998.  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  on  June  10,  1998  (63  FR 
31883).  The  NRC  requests  comments  on 
this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
ADDRESSES  caption  of  the  preamble. 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Public 
Law  104-113,  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  amending  Part  15  to  reflect  the 
current  requirements  of  the  revised  Debt 
Collection  Improvement  Act  of  1996 
and  the  revised  Federal  Claims 
Collection  Standards.  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 
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V.  Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined, 
under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
Commissions  regulations  in  subpart  A 
of  lOCFR  part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  This  proposed 
rule  is  necessary  to  conform  the  NRC 
regulations  to  the  amended  procedures 
presented  in  the  Federal  Claims 
Collection  Standards.  Amending  the 
procedures  that  the  NRC  uses  to  collect 
debts  which  are  owed  to  it  will  not  have 
any  radiological  environmental  impact 
offsite  and  no  impact  on  occupational 
radiation  exposure  onsite.  The  rule  does 
not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  The 
environmental  assessment  and  finding 
of  no  significant  impact,  on  which  this 
determination  is  based,  are  available  for 
inspection  at  the  NRC  Public  Document 
Room.  11555  Rockville  Pike,  Rockvijle. 
Maryland,  between  7;30  am  and  4:15 
pm  except  on  Federal  holidays. 

VI.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  .3501 
et  seq.]. 

VII.  Regulatory  Analysis 

The  proposed  rule  will  conform  NRC 
procedures  for  collecting  debts  owed  it 
with  the  amended  procedures  presented 
in  the  Federal  Claims  Collection 
Standards  and  the  revised  Debt 
Collection  Improvement  Act  of  1996. 
and.  as  such,  will  not  have  a  significant 
impact  on  state  and  local  governments 
and  geographical  regions;  health,  safety, 
and  the  environment;  nor  will  it 
represent  substantial  costs  to  licensees, 
the  NRC.  or  other  Federal  agencies.  This 
constitutes  the  regulatory  analysis  for 
this  proposed  rule. 

VIII.  Regulatory  Flexibility 
Certification 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Commission  certifies  that  this  nile  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared.  Interest  and  late 
payment  charges  imposed  on  a  small 
entity  will  ordinarily  not  exceed  $100 
per  year.  This  rule  affects  small  entities 


billed  for  byproduct  materials 
inspection  fees,  byproduct  materials 
licensing  fees,  and  materials  annual  fees 
established  under  10  CFR  170  31. 
Category  3.  and  10  CFR  171  lb.  (.ategory 
3.  and  for  Freedom  of  Information  Act 
processing  costs.  The  NRC  issues 
approximately  1,100  billings  annually  to 
small  entities  including  ph\si(  lans  in 
private  practice,  small  hospitals, 
universities,  small  consulting  firms, 
public  interest  groups,  and  ofh^r  entities 
involved  with  radiography  and  research. 
The  total  annual  billing  to  any  one  small 
entity  is  S2.300  per  fee  category  Past 
experience  shows  that  97-98"'.>  of 
billings  are  paid  within  90  davs  after  the 
billing  date.  The  late  payment  charges 
imposed  for  a  small  entity  that  pavs  the 
debt  ofS2.300.  90  davs  after  the  billing 
date,  will  be  S84  12  assuming  a 
Treasury  annual  interest  rate  of  6%, 
penalty  at  6%.  and  administrative 
charges  at  S5  per  month 

The  rule  allows  a  small  entity  to  pay 
a  debt  on  an  installment  basis  if  it  is 
unable  to  pay  a  debt  m  full  prior  to  the 
due  date  (ordinarily  30  davs  after  the 
billing  date]  This  arrangem(>nt  requires 
the  payment  of  interest  on  the  unpaid 
debt  and  the  administrative  charge  for 
each  month  the  installment  is  in  effect. 
The  annual  interest  charges  imposf^i  nn 
a  small  entity  will  be  jpss  than  Si 40 
assuming  a  maximum  billing  of  S2.30() 
paid  in  12  monthly  installments  at  an 
annual  interest  rate  of  6'%,  and  SbO  in 
administratu  e  charges. 

IX.  Backfit  .\nalysis 

The  .NRC  has  determined  that  the 
backfit  rule.  10  CFR  50  109  does  not 
apply  to  this  proposed  rule;  therefore,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  are  mandated  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134.  110  Stat.  1321-358 
(April  26.  1996)1 

List  of  Subjects  in  10  CFR  Part  1,5 

.■\dministrati\'e  prac;tice  and 
procedures,  debt  collection. 

For  the  nMsons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  .Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.SC.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  15 

PART  15— DEBT  COLLECTION 
PROCEDURES 

1   The'authority  citation  for  Part  15  is 
revised  to  read  as  follows; 

Authority;  Sei  s   101.  186.  68  Stat.  948. 
9.i5.  ;is  amended  (42  I'.S.C.  2201,  2236);  sec. 

201,  8H  Sl,it    1242.  rts  Hmcnded  (42  U.S.C. 


5841);  set;.  1.  Pub.  L.  97-258.  96Stal.  972  (31 
U.S.C.  3713);  sec:  5,  Pub  L.  89-508,  80  Stat. 
308,  as  amended  (31  U.S.C.  3716);  Pub.  L. 
97-365.  96  Stat.  1749  (31  U.S.C.  3719); 
Federal  Claims  Collection  Standards,  31  CFR 
Title  IX,  parts  900-904;  31  U.S.C.  Sees.  3701, 
3716;  31  CFR  Sec  285;  26  U.S.C.  Sec  6402(d): 
31  U.S.C.  Set.  3720A;  26  U.S.C.  Sec.  6402(c); 
42  U.S.C.  Sec.  664;  Pub.  L.  104-134.  as 
amended  (31  U.S.C.  3713);  5  U.S.C.  5514; 
Executive  Order  12146  (3  CFR  1980  Comp. 
pp.  409-412);  Executive  Order  12988  (3  CFR. 
1996  Comp..  pp.  157-163) 

2.  In  §15.1  paragraphs  (a)(1)  and  {a)(3) 
are  revised  and  paragraph  (c)  is  added 

tn  fffld  a«  follow'; 

§15,1     Application 

idj  "  ■  * 

(1)  Collects,  compromises,  suspends, 
offsets,  and  terminates  collection  action 
for  claims: 
***** 

(3)  Refers  unpaid  claims  over  180 
days  delinquent  to  Treasury  for  offset 
and  collection  and  to  the  DOJ  for 
litigation. 

»         •         .         •         * 

(c)  The  NRC  is  not  limited  to 
collection  remedies  contained  in  the 
revised  Federal  Claims  Collection 
Standards  (FCCS).  The  FCCS  is  not 
intended  to  impair  common  law 
remedies. 

3  In  §  15.2,  the  definition  of  Claim 
and  Ht'bt  is  revised,  and  the  definitions 
of  Administrative  wage  garnishment. 
Cross-senicing,  Federal  agencies. 
Rpcoupmt-nt.  Tax  refund.  Treasury,  and 
Withholding  order,  are  added  in 
alphabetical  order  to  read  as  follows: 

§15  2     Definitions 

•  *  *  •  * 

Administrative  wage  garnishment  is  . 
the  process  of  withholding  amounts 
from  an  employee's  disposable  pay  and 
the  paying  of  those  amounts  to  a 
creditor  in  satisfaction  of  a  withholding 
order. 

Claim  and  debt  are  used 
synonymously  to  refer  to  an  amount  of 
money,  funds,  or  property  that  has  been 
determined  by  an  agency  official  to  be 
owed  to  the  United  States  from  any 
person,  organization,  or  entity,  except 
another  Federal  agency.  For  the 
purposes  of  administrative  offset  under 
31  U.S.C.  3716.  the  terms  claim  and 
debt  include  an  amount  of  money, 
funds,  or  property  owed  by  a  person  to 
a  State  (including  past-due  support 
being  enforced  by  a  State),  the  District 
of  Columbia,  American  Samoa,  Guam, 
the  United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico. 

Cross-servicing  means  that  the  . 
Department  of  the  Treasury  or  another 
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debt  collection  center  is  taking 
appropriate  debt  collection  action  on 
behalf  of  one  or  more  Federal  agencies 
or  a  unit  or  subagency  thereof. 
***** 

Federal  agencies  include  agencies  of 

the  pxecutne.  legislative,  and  judicial 
branches  of  the  Government,  including 
Government  corporations. 

«         •         «         *         « 

Recoupment  is  a  special  method  for 
adjusting  debts  arising  under  the  same 
transaction  or  occurrence.  For  example, 
obligations  arising  under  the  same 
contract  generall\'  are  subject  to 
recoupment. 
***** 

Tax  refund  offset  means  withholding 
or  reducing  a  tax  refund  payment  by  an 
amount  necessan'  to  satisfv'  a  debt  owed 
bv  the  pavee(s)  of  a  tax  refund  payment. 

Trpasun'as  used  in  10  CFR  Part  15 
means  the  Department  of  the  Treasury. 

Withholding  order  means  any  order 
for  withholding  or  garnishment  of  pay 
issued  bv  an  agency,  or  judicial  or 
administrati\'e  bodv 

4.  In  ^  15  5.  paragraphs  (b)(4)  and 
(b)(5)  are  revised  and  (b)(7)  is  added  to 
read  as  follows: 

§  15.5    Claims  ttiat  are  covered. 


(4)  A  claim  under  the  internal 
Revenue  Cofle  of  198fi 

(5)  .-K  claim  b^'tween  Ff>deral  agencies. 
Federal  agencies  should  attempt  to 
resolve  interagencv  claims  as  referenced 
in  Executive  Order  12146  (3  GFR,  1980 
Comp..  pp  409-412). 

•         «         *         *         • 

(71  A  claim  involving  bankruptcy  is 
covered  bv  Title  1 1  of  the  United  States 
Code. 

5.  In  §  15.7.  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows; 

§15.7    Monetary  limitation  on  NRCs 
authority 

•  »  ♦  *  » 

laj  Have  not  been  referred  to  ant)thL^r 
Federal  Agency  for  further  collection 
actions;  and 

(b)  Do  not  exceed  SIOO.OOO  (exclusive 
of  interest,  penalties,  and  administrative 
charges)  or  such  higher  amount  as  the 
Attornev  General  shall  from  time  to  time 
prescribe  for  purpos(.>s  of  compromise  or 
suspension  or  termination  of  collection 
activity. 

6.  Section  15.8  is  added  to  read  as 
follows 

§  1 5.8    Information  Collection 
Requirements:  0MB  approval. 

This  part  (.ontains  no  information 
ollection  requirements,  and  therefore 
is  not  subject  to  the  requirements  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

7.  Section  15.9  is  amended  by  revising 
the  section  heading  and  paragraph  (a)  to 
read  as  follows: 

§  1 5.9    No  private  rights  created. 

(a)  The  failure  of  NRC  to  include  in 
this  part  anv  provisirm  of  the  Federal 
Claims  Collection  .Standards,  Jl  CFR 
Chapter  IX.  parts  900-904,  does  not 
prevent  the  NRC'  from  applving  these 
provisions. 
***** 

8.  Section  15.11  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§15.11     Form  of  payment. 

***** 

(a)  The  return  of  specific  property:  or 

(b)  The  performance  of  specific 
ser/ices. 

9.  Section  §  15,20  is  added  under 
Subpart  B  to  read  as  follows: 

§  1 5.20    Aggressive  agency  coUection 
activity. 

(a)  The  NRC  shall  take  aggressive 
action  to  collect  all  debts.  These 
collection  activities  will  be  undertaken 
promptlv  and  follow-up  action  will  be 
taken  as  appropriate  These  regulations 
do  not  require  the  Department  of  justice 
(DOJ).  the  Department  of  the  Treasury 
(Treasurv).  or  an\  other  Treasurv'- 
designated  collection  center  to  duplicate 
collection  activities  previously 
undertaken  by  NRC. 

(b)  Debt  referred  or  transferred  to 
Treasury  or  to  a  Treasurv-designated 
debt  collection  center  under  the 
authority  of  31  U.S.C,  3711(g)  must  be 
serviced,  collected,  or  compromised,  or 
the  collection  action  will  be  suspended 
or  terminated,  in  accordance  with  the 
statutory  requirements  and  authorities 
applicable  to  the  collection  of  the  debts. 

(c)  The  NRC  shall  cooperate  with 
other  agencies  in  their  debt  c;ollection 
activities. 

(d)  The  NRC  will  consider  referring 
debts  that  are  less  than  180  days 
delinquent  to  Treasury  or  to  a  Treasury- 
designated  debt  collection  center  to 
accomplish  efficient,  cost-effective  debt 
collection.  Referrals  to  debt  collection 
centers  are  at  the  discretion  of,  and  for 
a  time  period  acc:eptable  to.  Treasun,'. 

(e)  The  NRC  shall  transfer  any  debt 
that  has  been  delinquent  for  180  days  or 
more  to  Treasury  so  that  it  may  take 
appropriate  action  to  collect  the  debt  or 
terminate  collection  actions.  This 
requirement  does  not  apply  to  any  debt 
that— 

(1)  Is  in  litigation  or  foreclosure: 

(2)  Will  be  disposed  of  under  an 
approved  asset  sale  program: 


(3)  Has  been  referred  to  a  private 
collection  contractor  for  a  period  of  time 
acceptable  to  Treasun*': 

(4)  Is  at  a  debt  collection  center  for  a 
period  of  time  acceptable  to  Treasurv*; 

(5)  Will  be  collected  under  internal 
offset  procedures  within  3  years  after 
the  date  the  debt  first  became 
delinquent:  or 

(6)  Is  exempt  from  this  requirement 
based  on  a  determination  by  Treasury 
that  exemption  for  a  certain  class  of  debt 
is  in  the  best  interest  of  the  United 
States, 

(f)  Agencies  operating  Treasury- 
designated  debt  collection  centers  are 
authorized  to  charge  a  fee  for  services 
rendered  regarding  referred  or 
transferred  debts.  The  fee  may  be  paid 
out  of  amounts  collected  and  may  be 
added  to  the  debt  as  an  administrative 
cost, 

10,  In  §  15,21  paragraphs  (a)(5),  (a)(6), 
the  introductory  text  of  paragraph  (b). 
paragraphs  (b)(3)(ii),  (b)(3)(iii),  and 
(b)(3)(vi)  are  revised  and  paragraphs 
(a)(7)  and  (e)  are  added  to  read  as 
follows: 

§  1 5.21     Written  demands  for  payment. 

(a)  *    *    * 

(5)  The  applicable  standards  for 
assessing  interest,  penalties,  and 
administrative  costs  under  31  CFR 
Chapter  IX,  901,9: 

(6)  The  applicable  policy  for  reporting 
the  delinquent  debt  to  ctmsumcr 
reporting  agencies:  and 

(7)  The  name,  address,  and  phone 
number  of  a  contact  person  or  office 
within  the  NRC  will  be  included  with 
each  demand  letter. 

(b)  The  NRC  shall  normally  send  two 
demand  letters  to  debtors.  The  initial 
demand  letter  will  be  followed 
approximately  30  days  later  with  a 
second  demand  letter,  unless 
circumstances  indicate  that  alternative 
remedies  better  protect  the 
Government's  interest,  that  the  debtor 
has  explicitly  refused  to  pay,  or  that 
sending  a  further  demand  letter  is  futile 
Depending  upon  the  circumstances,  the 
first  and  second  demand  letters  mav — 


(ii)  The  NRC  may  report  debts  to 
credit  bureaus,  refer  debts  to  debt 
collection  centers  and  collection 
agencies  for  cross-servicing  (including 
wage  garnishment),  tax  refund  offset, 
administrative  offset,  and  litigation.  Any 
eligible  debt  that  is  delinquent  for  180 
davs  or  more  will  be  transferred  to  the 
Department  of  the  Treasurv'  for 
collection.  Credit  bureau  reporting  for 
transferred  debts  will  be  handled  by 
Treasury  or  a  Treasury-designed  center. 
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(iii)  Possible  reporting  of  the 
delinquent  debt  to  consumer  reporting 
agencies  in  accordance  with  the 
guidance  and  standards  contained  in  31 
CFR  Chapter  IX.  part  901.4. 

***** 

(vi)  The  right  to  refer  the  claim  tn  DO] 
for  litigation. 

***** 

(e)  When  the  NRC  learns  that  a 
bankruptcy  petition  has  been  filed  with 
respect  to  a  debtor,  the  NRC  will  cease 
collection  action  immediately  unless  it 
has  been  determined  that  under  11 
U.S.C.  362.  the  automatic  stay  has  been 
lifted  or  is  no  longer  in  effect. 

ll.'In  §  15.23.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  15.23    Telephone  or  internet  inquiries  and 
investigations. 

(a)  If  a  debtor  has  not  responded  to 
one  or  more  demands,  the  NRC  shall 
make  reasonable  efforts  by  telephone  or 
internet  to  determine  the  debtor's 
intentions. 
***** 

12.  Section  15.26  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(2),  removing  paragraph 
(a)(3).  and  redesignating  paragraphs 
(a)(4)  and  (a)(5)  as  (a)(3)  and  (a)(4), 

§  1 5.26    Reporting  claims. 

(a)*   *   * 

(2)  The  NRC  has  included  a 
notification  in  the  second  written 
demand  (see  §  15.21(b))  to  the 
individual  debtor  stating — 

(i)  That  the  payment  of  the  debt  is 
delinquent; 

(ii)  That  within  not  less  than  60  days 
after  the  date  of  the  notification,  the 
NRC  intends  to  disclose  to  a  consumer 
reporting  agency  that  the  individual 
debtor  is  responsible  for  the  debt; 

(iii)  The  specific  information  to  be 
disclosed  to  the  consumer  reporting 
agency:  and 

(iv)  That  the  debtor  has  a  right  to  a 
complete  explanation  of  the  debt  (if  that 
has  not  already  been  given),  to  dispute 
information  in  NRC  records  about  the 
debt,  and  to  request  reconsideration  of 
the  debt  by  administrative  appeal  or 
review  of  the  debt. 
***** 

13.  Section  15.29  is  revised  to  read  as 
follows: 

§  1 5.29    Suspension  or  revocation  of 
license. 

In  non-bankruptcy  cases,  the  NRC 
may  suspend  or  revoke  any  license, 
permit,  or  approval  which  the  NRC  has 
granted  to  the  debtor  for  any 
inexcusable,  prolonged,  or  repeated 
failure  of  the  debtor  to  pay  a  delinquent 
debt.  Before  suspending  or  revoking  any 


license,  permit,  or  approval  for  failure  tn 
pay  a  debt,  the  NRC  shall  issur  to  the 
debtor  (by  certified  mail)  an  order  or  a 
demand  for  information  as  to  whv  the 
license,  permit,  or  approval  should  not 
be  suspended  or  revoked  The  N'RC".  shall 
allow  the  debtor  no  more  than  .U)  davs 
to  pay  the  debt  in  full,  including 
applicable  interest,  penalties,  and 
administrative  costs  of  collection  of  the 
delinquent  debt.  The  NRC  may  revoke 
the  license,  permit,  or  approval  at  the 
end  of  this  period.  If  a  license  is  rextiked 
under  authority  of  this  part,  a  new 
application,  with  appropriate  fees,  must 
be  made  to  the  NRC.  The  NRC  may  not 
consider  an  application  unless  all 
previous  delinquent  debts  of  the  debtor 
to  the  NRC  have  been  paid  in  full.  The 
suspension  or  revocation  of  a  license. 
permit,  or  approval  is  also  applicable  tn 
Federal  programs  or  ac  tivities  that  are 
administered  by  the  states  on  behalf  of 
the  Federal  government  to  the  extent 
that  they  affect  the  Federal 
government's  ability  to  collect  monc\  or 
funds  owed  by  debtors.  In  bankruptcy 
cases,  before  advising  the  debtor  of 
NRC's  intention  to  suspend  or  revoke 
licenses,  permits,  or  approvals,  the  NRC 
will  seek  legal  advice  from  its  Office  of 
the  General  Counsel  concerning  the 
impact  of  the  Bankruptcy  Code  whic  h 
may  restrict  such  action. 

14.  Section  15  32  is  revised  to  read  as 
follows: 

§  1 5.32    Contracting  for  collection  services . 

The  NRC  may  contract  for  collection 
services  in  order  to  recover  delinquent 
debts  only  if  the  debts  are  not  subiect  to 
the  DCIA  requirement  to  transfer  debts 
to  Treasury  for  debt  collection  ser\ices. 
e.g.  debts  that  are  less  than  180  days 
delinquent.  However,  the  NRC  retains 
the  authority  to  resolve  disputes, 
compromise  claims,  suspend  or 
terminate  collection  action,  and  initiate 
enforced  collection  through  litigation 
When  appropriate,  the  NRC  shall 
contract  for  collection  serv  ices  in 
accordance  with  the  guidance  and 
standards  contained  in  31  CFR  Chapter 
IX,  parts  900-904. 

15.  Section  15.33  is  revised  to  read  as 
follows: 

§  15.33    Collection  by  administrative  offset 

(a)  Application. 

(1)  The  NRC  may  administratively 
undertake  collection  by  centralized 
offset  on  each  claim  which  is  liquidated 
or  certain  in  amount  in  accordance  with 
the  guidance  and  standards  in  31  CFR 
Chapter  IX.  parts  900-904  and  5  US  C. 
5514. 

(2)  This  section  does  not  apph  to 


iii  Debts  arising  under  the  Social 
.Security  Act,  except  as  provided  in  42 
U.S.C.  404: 

(ii)  Payments  made  under  the  Social 
Securitv  Act.  except  as  provided  for  in 
31  U  S.'C.  3716(c)  (see  31  CFR  285.4. 
Federal  Benefit  Offset); 

(iii)  Debts  arising  under,  or  payments 
made  under,  the  Internal  Revenue  Code 
(see  31  CFR  285.2,  Tax  Refund  Offset) 
or  the  tariff  laws  of  the  United  States; 

(iv)  Offsets  against  Federal  salaries  to 
the  extent  these  standards  are 
inconsistent  with  regulations  published 
to  implement  such  offsets  under  5 
U.S.C.  5514  and  31  U.S.C.  3716  (see  5 
CFR  part  550.  subpart  K.  and  31  CFR 
285  7  Federal  Salar^'  Offset): 

ivl  Offsets  under  31  U.S.C.  3728 
against  a  ludgment  obtained  by  a  debtor 
against  the  United  States; 

(vi)  Offsets  or  recoupments  under 
common  law.  State  law,  or  Federal 
statutes  spec  ifically  prohibiting  offsets 
or  recoupments  of  particular  types  of 
debts;  or 

(vii)  Offsets  in  the  course  of  judicial 
proceedings  in(  hiding  bankruptcy. 

131  Inless  otherwise  provided  for  by 
contract  or  law,  debts  or  payments  that 
are  not  subject  to  administrative  offset 
under  31  U.S.C.  3716  may  be  collected 
by  administrative  offset  under  the 
common  law  or  their  applicable 
statutory  authority 

(4)  Unless  otherwise  provided  by  law, 
the  NRC  may  not  initiate  administrative 
offset  of  payments  under  the  authority 
of  31  U.S.C.  3716  to  collect  a  debt  more 
than  in  years  after  the  Government's 
right  to  ( (>lle(  t  the  debt  first  accrued, 
unless  facts  material  to  the 
Govpmmenl  s  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonahh  ha\  e  been  known  to  the 
NR(!,  or  collection  of    approval"  fees 
has  beim  deferred  under  10  CFR  part 

1  70  If  the  collet  tion  of  "approval"  fees 
has  been  deferred,  the  ten-year  period 
begins  to  run  di  the  end  of  the  deferral 
period 

(5)  in  bankruptcy  cases,  the  NRC  will 
seek  legal  advice  from  its  Office  of  the 
General  Counsel  concerning  the  impact 
of  the  Bankruptcy  Code  on  pending  or 
contemplated  collections  by  offset. 

(b)  Mandatnn'  centralized  offset. 

[  1 )  The  \R(   is  required  to  refer  past 
due,  legally  enforceable,  nontax  debts 
that  are  over  180  days  delinquent  to 
Treasury  for  collection  by  centralized 
administrative  offset.  A  debt  is  legally 
enforceable  if  there  has  been  a  final  NRC 
determination  that  the  debt,  in  the 
amount  stated,  is  due  and  there  are  no 
legal  bars  to  collection  action.  Debts  that 
,-j^  less  than  180  days  delinquent  also 
may  be  referred  to  Treasury  for  this 
purpose. 


I 


50866 


Federal  Register  /  Vol    66,  No.   194 /Friday,  October  5,  2001  /  Proposed  Rules 


(2)  The  names  and  ta.xpaypr 
identih'ing  numbers  (TINs)  of  debtors 
who  owe  debts  referred  to  Treasure  as 
described  in  paragraph(b)(l  1  of  this 
section  must  be  compared  to  the  names 
and  TIN'S  on  payments  to  be  made  by 
Federal  disbursing  officials.  Federal 
disbursing  officials  include  disbursing 
officials  of  Treasury,  the  Department  of 
Defense,  the  United  States  Postal 
Service,  other  Government  corporations, 
and  disbursing  officials  of  the  L'nited 
States  designated  by  Treasury  When  the 
name  and  TIN  of  a  debtor  match  the 
name  and  TIN  of  a  payee  and  all  other 
requirements  for  offset  have  been  met. 
the  pavment  will  b^'  offset  to  satisfy'  the 
debt. 

!3)  Federal  disbursing  officials  will 
notif\'  the  debtor  pavee  in  writing  that 
an  offset  has  occurred  to  satisfy,  in  part 
or  in  full,  a  past  due.  legally  enforceable 
delinquent  debt.  The  notice  must 
include  a  description  of  the  tvpe  and 
amount  of  the  payment  from  which  the 
offset  was  taken,  the  amount  of  offset 
that  was  taken,  the  identity  of  the 
creditor  agency  fNRC)  requesting  the 
offset,  and  a  contact  point  within  NRG 
who  will  respond  to  questions  regarding 
the  offset 

(c)  SRC  administrative  offset. 

( 1 )  Before  referring  a  delinquent  debt 
to  Treasure'  for  administrative  offset,  the 
N'RG  adopts  the  following 
administrative  offset  procedures: 

(i)  Offsets  may  be  initiated  only  after 
the  debtor — 

(A)  Has  been  sent  written  notice  of  the 
type  and  amount  of  the  debt,  the 
intention  of  the  N'RG  to  use 
administrative  offset  to  collect  the  debt. 
and  an  explanation  of  the  debtors  rights 
under  31  US  G   3716:  and 

(ii)  The  debtor  has  been  given — 

(A)  The  opportunity  to  inspect  and 
copy  NRG  records  related  to  the  debt: 

(B)  The  opportunitv  for  a  review- 
within  the  .NRG  of  the  determinatirm  of 
indebtedness:  and 

(G)  The  opportunity  to  make  a  \\rittt>n 
agreement  to  repay  the  debt. 

(iii)  The  procedures  set  forth  in 
paragraph  (c)(l)(i)  of  this  section  niav  be 
omitted  when — 

(A)  The  offset  is  in  the  nature  of  a 
recoupment. 

(B)  The  debt  arises  under  a  contract  as 
set  forth  in  Gecile  Industries.  Inc.  v. 
Ghenev.  995  F.2d  1052  (Fed  Gir.  1993) 
(notice  and  other  procedural  protections 
set  forth  in  31  U.S.G  3716(a)  do  not 
supplant  or  restrict  established 
procedures  for  contractual  offsets 
accommodated  by  the  Gontracts 
Disputes  Act);  or 

(C)  The  NRG  first  learns  of  the 
existence  of  the  amount  owed  by  the 
debtor  when  there  is  insufficient  time 


before  payment  would  be  made  to  the 
debtor/pavee  to  allow  for  prior  notice 
and  an  opportunity  for  re\'iew.  This 
applies  to  non-centralized  offsets 
conducted  under  paragraph  (d)  of  this 
section.  When  prior  notice  and  an 
opportunity  for  review  are  omitted,  the 
NRG  shall  give  the  debtor  notice  and  an 
opportunity  for  review  as  soon  as 
practicable  and  shall  refund  any  money 
ultimately  found  not  to  have  been  owed 
to  the  NRG. 

(iv)  When  an  agency  pre\iouslv  has 
given  a  debtor  any  of  the  required  notice 
and  review  opportunities  with  respect 
to  a  particular  debt  (10  GFR  Ghapter  IX. 
part  901.2).  the  NRG  need  not  duplicate 
the  notice  and  review  opportunities 
before  administrative  offset  may  be 
initiated. 

(2)  When  referring  delinquent  debts  to 
Treasury,  the  NRG  shall  certify,  in  a 
form  acceptable  to  Treasury,  that: 

(i)  The  debt  is  past  due  and  legally 
enforceable:  and 

(ii)  The  NRG  has  complied  with  all 
due  process  requirements  under  31 
U.S.G.  3716(a)  and  the  NRGs 
regulations. 

(3)  Payments  that  are  prohibited  by 
law  from  being  offset  are  exempt  from 
centralized  administrative  offset.  The 
Treasury  shall  exempt  payments  under 
means-tested  programs  from  centralized 
administrative  offset  when  requested  in 
writing  by  the  head  of  the  payment- 
certifying  or  authorizing  agency.  Also, 
the  Treasury  may  exempt  other  classes 
of  payments  from  centralized  offset 
upon  the  written  request  of  the  head  of 
the  payment-certifying  or  authorizing 
agency. 

(4)  Benefit  payments  made  under  the 
Social  Security  Act  (42  U.S.G.  301  et 
seq.).  part  B  of  the  Black  Lung  Benefits 
Act  (30  U.S.G.  921  ft  spq).  and  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  tier  2  benefits),  may 
be  offset  only  in  accordance  with 
Treasury  regulations,  issued  in 
consultation  with  the  Social  Security 
Administration,  the  Railroad  Retirement 
Board,  and  the  Offic:e  of  Management 
and  Budget  (31  GFR  285,4), 

(5)  In  accordance  with  31  U.S.G, 
3716(f).  the  Treasury  may  waive  the 
provisions  of  the  Gomputer  Matching 
and  Privacy  Protection  Act  of  1988 
concerning  matching  agreements  and 
post-match  notification  and  verification 
(5  U.S.G.  552a(o)  and  (p))  for  centralized 
administrative  offset  upon  receipt  of  a 
certification  from  the  NRG  that  the  due 
process  requirements  enumerated  in  31 
U.S.G.  3716(a)  have  been  met.  The 
certification  of  a  debt  in  accordance 
with  paragraph  (b)(5)  of  this  section  will 
satisfy  this  requirement.  If  a  waiver  is 
granted,  only  the  Data  Integrity  Board  of 


the  Department  of  the  Treasury  is 
required  to  oversee  any  matching 
activities,  in  accordance  with  31  U.S.G. 
3716(g).  This  waiver  authority  does  not 
apply  to  offsets  conducted  under 
paragraphs  (c)  and  (d)  of  this  section. 

(d)  \'on-centralized  administrative 
offset. 

(1)  Generally,  non-centralized 
administrative  offsets  are  ad  hoc  case- 
by-case  offsets  that  NRG  would  conduct, 
at  its  discretion,  internally  or  in 
cooperation  with  the  agency  certifying 
or  authorizing  payments  to  the  debtor. 
Unless  otherwise  prohibited  by  law. 
when  centralized  administrative  offset 
is  not  available  or  appropriate,  past  due, 
legally  enforceable,  nontax  delinquent 
debts  may  be  collected  through  non- 
centralized  administrative  offset.  In 
these  cases,  the  NRG  may  make  a 
request  directly  to  a  payment- 
authorizing  agency  to  offset  a  payment 
due  a  debtor  to  collect  a  delinquent 
debt  For  example,  the  N'RG  will  request 
the  Office  of  Personnel  Management 
(0PM)  to  offset  a  Federal  employee's 
lump  sum  payment  upon  leaving 
Government  service  to  satisfy  an  unpaid 
advance. 

(2)  Before  requesting  Treasury  to 
conduct  a  non-centralized 
administrative  offset,  the  NRG  adopts 
the  following  procedures,  which 
provide  that  such  offsets  may  occur  only 
after: 

(i)  The  debtor  has  been  provided  due 
process  as  set  forth  in  paragraph  (c)(1) 
of  this  section;  and 

(ii)  The  Treasun,-  has  received  written 
certification  from  NRG  that  the  debtor 
owes  the  past  due,  legally  enforceable 
delinquent  debt  in  the  amount  stated, 
and  that  the  NRG  has  fully  complied 
with  its  regulations  concerning 
administrative  offset. 

(3)  Treasury  shall  comply  with  offset 
requests  by  NRG  to  collect  debts  owed 
to  the  United  States,  unless  the  offset 
would  not  be  in  the  best  interests  of  the 
United  States  with  respect  to  the 
Treasure's  program,  or  would  otherwise 
be  contrary  to  law.  Appropriate  use 
should  be  made  of  the  cooperative 
efforts  of  other  agencies  in  effecting 
collection  by  administrative  offset. 

(4)  When  collecting  multiple  debts  by 
non-centralized  administrative  offset, 
the  NRG  will  apply  the  recovered 
amounts  to  those  debts  in  accordance 
with  the  best  interests  of  the  United 
States,  as  determined  by  the  facts  and 
circumstances  of  the  particular  case, 
particularly  the  applicable  statute  of 
limitations. 

(e)  Requests  to  OPM  to  offset  a 
debtor's  anticipated  or  future  benefit 
payment  under  the  Civil  Service 
Retirement  and  Disability  Fund.  Upon 
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providing  OPM  written  certification  that 
a  debtor  has  been  afforded  the 
procedures  provided  in  paragraph  {c)(l) 
of  this  section,  the  NRC  will  request 
OPM  to  offset  a  debtor's  anticipated  or 
future  benefit  payments  under  the  Civil 
Service  Retirement  and  Disability  Fund 
(Fund)  in  accordance  with  regulations 
codified  at  5  CFR  831.1801-831.1808. 
Upon  receipt  of  such  a  request.  OPM 
will  identify-  and  "flag"  a  debtor's 
account  in  anticipation  of  the  time 
when  the  debtor  requests,  or  becomes 
eligible  to  receive,  payments  from  the 
Fund.  This  will  satisfy-  any  requirement 
that  offset  be  initiated  prior  to  the 
expiration  of  the  time  limitations 
referenced  in  paragraph  (a)(4)  of  this 
section. 

(f)  Review  requirements  (1)  For 
purposes  of  this  section,  whenever  the 
NRC  is  required  to  afford  a  debtor  a 
review  within  the  agency,  the  N'RC  shall 
provide  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  in 
accordance  with  10  CFR  16.9.  when  the 
debtor  requests  reconsideration  of  the 
debt,  and  the  N'RC  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  bv  review  of  the  documentary 
evidence,  for  example,  when  the 
validity  of  the  debt  turns  on  an  issue  of 
credibility  or  veracity. 

(2)  Unless  otherwise  required  by  law. 
an  oral  hearing  under  this  section  is  not 
required  to  be  a  formal  evidentiary- 
hearing,  although  the  NRC  should 
carefully  document  all  significant 
matters  discussed  at  the  hearing. 

(3)  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which  a 
determination  of  indebtedness  rarely 
involves  issues  of  credibility  or  veracity, 
and  the  NRC  has  determined  that  review 
of  the  written  record  is  ordinarily  an 
adequate  means  to  correct  prior 
mistakes. 

(4)  In  those  cases  in  which  an  oral 
hearing  is  not  required  by  this  section, 
the  NRC  shall  accord  the  debtor  a 

■paper  hearing."  that  is.  a  determination 
of  the  request  for  reconsideration  based 
upon  a  review  of  the  written  record. 

16.  In  §  15.35,  paragraph  (b).  the 
introductory-  text  of  paragraph  (cj,  and 
paragraph  (c)(1)  are  revised  to  read  as 
follows: 

§  1 5.35    Payments. 
***** 

(b)  Payment  by  installment.  If  a  debtor 
furnishes  satisfactory-  evidence  of 
inability  to  pay  a  claim  in  one  lump 
sum.  payment  in  regular  installments 
may  be  arranged.  Evidence  may  consist 
of  a  financial  statement  or  a  signed 
statement  that  the  debtor's  application 
for  a  loan  to  enable  the  debtor  to  pay  the 


claim  in  full  was  rejected.  Except  for  a 
claim  described  in  5  L'.S.C  5514  and 
codified  in  10  CFR  part  16,  all 
installment  payment  arrangements  must 
be  in  writing  and  require  the  payment 
of  interest  and  administrative  t;harg('s 

(1)  Installment  note  forms  mav  h^' 
used.  The  written  installment  agreement 
must  contain  a  provision  accelerating 
the  debt  payment  in  the  event  the  debtor 
defaults.  If  the  debtor's  financ  ial 
statement  discloses  the  ownership  of 
assets  which  are  free  and  clear  nf  liens 
or  securitv  interests,  or  assets  in  which 
the  debtor  owns  an  equitv.  the  rifhtnr 
may  be  asked  to  secure  the  pa\  ment  of 
an  installment  note  by  executing  a 
Securitv  Agreement  and  Financing 
Statement  transferring  to  the  United 
States  a  security  interest  in  the  asset 
until  the  debt  is  discharged 

(2)  If  the  debtor  owes  more  than  one 
debt,  the  NRC  will  applv  the  pavment 
to  the  various  debts  in  accordance  with 
the  best  interests  of  the  United  States,  as 
determined  bv  the  farts  and 
circumstances  of  the  particular  case. 

(c)  To  whom  payment  is  made. 
Pavment  of  a  debt  is  made  bv  check, 
electronic  transfer,  draft,  credit  card,  or 
monev  order  and  should  be  payable  to 
the  United  States  Nuclear  Regulator\- 
Commission,  License  Fee  and  ,\{( ounts 
Receivable  Branch.  P  t)  Box  MS4,S14   St 
Louis.  MO,  63195—1514.  unless 
payment  i.s — 

(1)  Made  pursuant  to  arrangements 
with  DO); 
***** 

17  in  ?i  15,37,  paragraphs  (a)  and  (b) 
are  revised  and  paragraph  (1)  is  added  to 
read  as  follows: 

§  1 5.37    Interest,  penatties.  and 
administrative  costs. 

(a)  The  NRC  shall  assess  interest, 
penalties,  and  administrative  costs  on 
debts  owed  to  the  United  States 
Government  in  accordance  with  the 
guidance  provided  under  the  Federal 
Claims  Collection  Standards.  31  CFR 
Chapter  IX.  part  901  9 

(b)  Before  assessing  anv  charges  on 
delinquent  debt,  the  N'RC  shall  mail  or 
hand-deliver  a  written  notice  to  the 
debtor  explaining  its  requirements 
concerning  these  charges  under  31  CFR 
Chapter  IX.  part  901,2  and  901  9.  except 
where  these  charges  are  included  in  a 
contractual  or  repavment  agreement 
***** 

(1)  The  NRC  is  authorized  to  impose 
interest  and  related  charges  on  debts  not 
subject  to  31  U.SC,  3717.  in  accordance 
with  common  law 

18.  Section  15.39  is  revised  to  read  as 
follows: 


§15.39    Bankruptcy  claims 

When  the  NR(    l.'.irn^  'tiat  a 
bankruptti,  petitn-n  Ihi-  tM'en  filed  with 
respect  to  a  debtor,  before  proceeding 
with  further  collection  action,  the  NRC 
Will  immediately  seek  legal  advice  from 
it^  Office  (if  the  General  Counsel 
concerning  the  impact  of  the 
Bankruptcy  Code  on  any  pending  or 
contemplated  collection  activities. 
Unless  the  NRC  determines  that  the 
automatic  stay  imposed  at  the  time  of 
filing  pursuant  to  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  effect, 
collection  activity  against  the  debtor 
will  in  most  cases  stop  immediately. 

(a)  After  seeking  legal  advice  from  its 
Office  of  the  General  Counsel,  a  proof  of 
claim  usually  will  be  filed  with  the 
bankruptcy  court  or  the  Trustee. 

(b)  If  the  NRC  is  a  secured  creditor,  it 
may  seek  relief  from  the  automatic  stay 
regarding  its  security,  subject  to  the 
provisions  and  requirements  of  1 1 
U.S.C.  362. 

(c)  Offset  is  stayed  in  most  cases  by 
the  automatic  stay.  However,  the  NRC 
will  seek  legal  advice  from  its  Office  of 
the  General  Counsel  to  determine 
whether  its  payments  to  the  debtor  and 
pavments  of  other  agencies  available  for 
offset  may  be  frozen  by  the  agency  until 
relief  from  the  automatic  stay  can  be 

ibtrtini'd  fn  :i.  the  bankruptcy  court.  The 
\R(    w  .11  -^-tK  i.'i^dl  advice  from  its 
Office  of  the  General  Counsel  to 
determine  if  recoupment  is  available 

19.  Section  15.41  is  revised  to  read  as 
follows: 

§15.41     When  a  claim  may  be 
compromised, 

(a)  The  NRC  may  compromise  a  claim 
not  in  excess  of  the  monetan'  limitation 
if  it  has  not  been  referred  to  DO)  for 
litigation. 

(b)  Unless  otherwise  provided  by  law, 
when  the  principal  balance  of  a  debt, 
exclusive  of  interest,  penalties,  and 
adm.inistrative  costs,  exceeds  SlOO.OOO 
or  anv  higher  amount  authorized  by  the 
Attorney  General,  the  authority  to 
accept  the  compromise  rests  with  the 
DOI  The  NRC  will  evaluate  the 
compromise  offer,  using  the  factors  set 
forth  in  this  part.  If  an  offer  to 
compromise  any  debt  in  excess  of 
SlOO.OOO  is  acceptable  to  the  NRC.  the 
NRC  shall  refer  the  debt  to  the  Civil 
Division  or  other  appropriate  litigating 
division  in  the  DO|  using  a  CCLR.  The 
referral  must  include  appropriate 
financial  information  and  a 
recommendation  for  the  acceptance  of 
the  compromise  offer.  Justice 
Department  approval  is  not  required  if 
the  compromise  offer  is  rejected  by 
NRC. 
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20.  In  §  15.43.  paragraphs  fc)  and  (d) 
are  revised  to  read  as  follows 


§15.43 

claim. 


Reasons  for  compromising  a 


(c)  The  cost  of  collecting  the  claim 
does  not  justify  the  enforced  collection 
of  the  full  amount.  The  N'RC  shall  apply 
this  reason  for  compromise  in 
accordance  with  the  guidance  in  31  CFR 
Chapter  IX.  part  902  2 

(d)  The  NRC  shall  determine  the 
debtor's  inability  to  pav.  the 
Government's  ability  to  enforce 
collection,  and  the  amounts  that  are 
acceptable  in  compromise  in  accordance 
with  the  Federal  Claims  Collection 
Standards.  31  CFR  Chapter  IX.  part  402. 
***** 

21.  Section  15.45  is  revised  to  read  as 
follows: 

§  1 5.45    Consideration  of  tax 
consequences  to  the  Government. 

(a)  The  NRC  may  accept  a  percentage 
of  a  debtor's  profits  or  stock  in  a  debtor 
corporation  in  compromise  of  a  claim 
In  negotiating  a  compromise  with  a 
business  concern,  the  NRC  should 
consider  requiring  a  waiver  of  tax-loss- 
carry-forward  and  tax-loss-carrv-back 
rights  of  the  debtor.  For  information  on 
reporting  requirements,  see  §  15.60. 

fb)  When  two  or  more  debtors  are 
jointly  and  severally  liable,  the  NRC 
will  pursue  collection  activity  against 
all  debtors,  as  appropriate.  The  NRC 
will  not  attempt  to  allocate  the  burden 
of  payment  between  the  debtors  but  will 
proceed  to  liquidate  the  indebtedness  as 
quickly  as  possible.  The  NRC  will 
ensure  that  a  compromise  agreement 
with  one  debtor  does  not  release  the 
NRC's  claim  against  the  remaining 
debtors.  The  amount  of  a  compromise 
with  one  debtor  shall  not  be  considered 
a  precedent  or  binding  in  determining 
the  amount  that  will  be  required  from 
other  debtors  jointly  and  severally  liable 
on  the  claim. 

22.  Section  15.49  is  added  to  read  as 
follows: 

§  1 5.49    Mutual  releases  of  tfie  debtor  and 
ttie  Government. 

(a)  In  all  appropriate  instances,  a 
compromise  that  is  accepted  by  NRC^ 
should  be  implemented  by  means  of  a 
mutual  release. 

(1)  The  debtor  is  released  from  further 
non-ta.x  liability  on  the  compromised 
debt  in  consideration  of  payment  in  full 
of  the  compromise  amount 

(2)  The  Government  and  its  officials, 
past  and  present,  are  released  and 
discharged  from  any  and  all  claims  and 
causes  of  action  arising  from  the  same 
transaction  held  bv  the  debtor. 


(b)  If  a  mutual  release  is  not  executed 
when  a  debt  is  compromised,  unless 
prohibited  by  law.  the  debtor  is  still 
deemed  to  have  waived  any  and  all 
claims  and  causes  of  action  against  the 
Government  and  its  officials  related  to 
the  transaction  giving  rise  to  the 
compromised  debt. 

23  Section  15.51  is  revised  to  read  as 
follows: 

§  15.51     When  collection  action  may  be 
suspended  or  terminated. 

The  NRC  may  suspend  or  terminate 
colle(  tion  action  on  a  claim  not  in 
excess  of  the  monetary  limitation  of 
SlOO.OOO  or  such  other  amount  as  the 
Attorney  General  may  direct,  exclusive 
of  interest,  penalties,  and  administrative 
costs,  after  deducting  the  amount  of 
partial  payments  or  collections,  if  any  of 
the  debt  has  not  been  referred  to  the  DOJ 
for  litigation  If.  after  deducting  the 
amount  of  anv  partial  payments  or 
collections,  the  principal  amount  of  a 
debt  exceeds  .SlOO.OOO.  or  such  other 
amount  as  the  Attorney  General  may 
direct,  exclusive  of  interest,  penalties, 
and  administrative  costs,  the  authority 
to  suspend  or  terminate  rests  solelv  with 
the  DOI  If  the  NRC  believes  that 
suspension  or  termination  of  any  debt  in 
excess  of  5100,000  mav  be  appropriate, 
the  NRC  shall  refer  the  debt  to  the  Civil 
Division  or  other  appropriate  litigating 
division  in  the  DO),  using  the  CCLR. 
The  referral  should  specifv^  the  reasons 
for  the  NRC's  recommendation.  If,  prior 
to  referral  to  the  DOI.  the  NRC 
determines  that  a  debt  is  plainly 
erroneous  or  clearlv  without  legal  merit, 
the  NRC  may  terminate  collection 
activitv.  regardless  of  the  amount 
involved,  without  obtaining  DOJ 
concurrence. 

24.  Sectionl5.53  is  revised  to  read  as 
follows: 

§  15.53    Reasons  for  suspending  collection 
action. 

The  NRC  may  suspend  collection 
activity  when: 

(a)  The  NRC  cannot  locate  the  debtor; 

(b)  The  debtor  s  financial  condition  is 
not  expected  to  improve;  or 

(c)  The  debtor  has  requested  a  waiver 
or  review  of  the  debt. 

(d)  Based  on  the  current  financial 
condition  of  the  debtor,  the  NRC  may 
suspend  collection  activity  on  a  debt 
when  the  debtor's  future  prospects 
lustify  retention  r)f  the  debt  for  periodic 
review  and  collection  activity  and: 

(1)  The  applicable  statute  of 
limitations  has  not  expired:  or 

(2)  Future  collection  can  be  effected 
by  administrative  offset, 
notwithstanding  the  expiration  of  the 
applicable  statute  of  limitations  for 


litigation  of  claims,  with  due  regard  to 
the  10-year  limitation  for  administrative 
offset  prescribed  bv  31  U.S.C. 
3716(e)(1);  or 

(3)  The  debtor  agrees  to  pay  interest 
on  the  amount  of  the  debt  on  which 
collection  will  be  suspended,  and  such 
suspension  is  likely  to  enhance  the 
debtor's  ability  to  pay  the  full  amount 
of  the  principal  of  the  debt  with  interest 
at  a  later  date. 

(e)(1)  The  NRC  shall  suspend 
collection  activity  during  the  time 
required  for  consideration  of  the 
debtor's  request  for  waiver  or 
administrative  review  of  the  debt,  if  the 
statute  under  which  the  request  is 
sought  prohibits  the  NRC  from 
collecting  the  debt  during  that  time. 

(2)  If  the  statute  under  which  the 
request  is  sought  does  not  prohibit 
collection  activity  pending 
consideration  of  the  request,  the  NRC 
may  use  discretion,  on  a  case-by-case 
basis,  to  suspend  collection.  Further,  the 
NRC  ordinarily  should  suspend 
collection  action  upon  a  request  for 
waiver  or  review,  if  the  NRC  is 
prohibited  by  statute  or  regulation  from 
issuing  a  refund  of  amounts  collected 
prior  to  NRC  consideration  of  the 
debtor's  request.  However,  the  NRC 
should  not  suspend  collection  when  the 
NRC  determines  that  the  request  for 
waiver  or  review  is  frivolous  or  was 
made  primarily  to  delay  collection. 

(f)  When  the  NRC  learns  that  a 
bankruptcy  petition  has  been  filed  with 
respect  to  a  debtor,  in  most  cases,  the 
collection  activity  on  a  debt  must  be 
suspended,  pursuant  to  the  provisions 
of  11  U.S.C.  362.  1201.  and  1301,  unless 
the  NRC  can  clearly  establish  that  the 
automatic  stay  has  been  lifted  or  is  no 
longer  in  effect.  The  NRC  should  seek 
legal  advice  immediately  from  its  Office 
of  the  General  Counsel  and,  if  legally 
permitted,  take  the  necessary  steps  to 
ensure  that  no  funds  or  money  are  paid 
by  the  NRC  to  the  debtor  until  relief 
from  the  automatic  stay  is  obtained, 

25.  Section  15.55  is  revised  to  read  as 
follows: 


§15.55 
action. 


Reasons  for  terminating  collection 


The  NRC  may  terminate  collection 
activity  when: 

(a)  The  NRC  is  unable  to  collect  any 
substantial  amount  through  its  own 
efforts  or  through  the  efforts  of  others; 

(b)  The  NRC  is  unable  to  locate  the 
debtor; 

(c)  Costs  of  collection  are  anticipated 
to  exceed  the  amount  recoverable, 

(d)  The  debt  is  legally  without  merit 
or  enforcement  of  the  debt  is  barred  by 
any  applicable  statute  of  limitations; 
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(e)  The  debt  cannot  be  substantiated: 
or 

(f)  The  debt  against  the  debtor  has 
been  discharged  in  bankruptcy. 

26.  Section  15.57  is  revised  to  read  as 
follows: 

§  15.57    Termination  of  collection  action. 

(a)  Before  terminating  collection 
activity,  the  NRC  should  have  pursued 
all  appropriate  means  of  collection  and 
determined,  based  upon  the  results  of 
the  collection  activity,  that  the  debt  is 
uncollectible.  Termination  of  collection 
activity  ceases  active  collection  of  the 
debt.  The  termination  of  collection 
activity  does  not  preclude  the  NRC  from 
retaining  a  record  of  the  account  for 
purposes  of: 

{!)  Selling  the  debt,  if  the  Treasury 
determines  that  such  sale  is  in  the  best 
interests  of  the  United  States: 

(2)  Pursuing  collection  at  a 
subsequent  date  in  the  event  there  is  a 
change  in  the  debtor's  status  or  a  new 
collection  tool  becomes  available: 

(3)  Offsetting  against  future  income  or 
assets  not  available  at  the  time  of 
termination  of  collection  activity:  or 

(4)  Screening  future  applicants  for 
prior  indebtedness. 

[b)  Generally,  the  NRC  will  terminate 
collection  activity  on  a  debt  that  has 
been  discharged  in  bankruptcy, 
regardless  of  the  amount.  However,  the 
NRC  may  continue  collection  activity, 
subject  to  the  provisions  of  the 
Bankruptcy  Code,  for  any  payments 
provided  under  a  plan  of  reorganization. 

27.  Section  15.59  is  revised  to  read  as 
follows: 

§  1 5.59    Exception  to  termination. 

When  a  significant  enforcement 
policy  is  involved,  or  recovery  of  a 
judgment  is  a  prerequisite  to  the 
imposition  of  administrative  sanctions, 
the  NRC  may  refer  debts  for  litigation, 
although  termination  of  collection 
activity  may  be  appropriate. 

28.  Section  15.60  is  added  to  read  as 
follows: 

§  1 5.60    Discharge  of  indetitedness; 
reporting  requirements. 

(a)  Before  discharging  a  delinquent 
debt  (also  referred  to  as  a  close  out  of 
the  debt),  the  NRC  shall  take  all 
appropriate  steps  to  collect  the  debt  in 
accordance  with  31  US.C.  3711(g), 
including,  as  applicable,  administrative 
offset:  tax  refund  offset;  Federal  salar\' 
offset:  referral  to  Treasury,  Treasury- 
designated  debt  collection  centers,  or 
private  collection  contractors;  credit 
bureau  reporting;  wage  garnishment; 
litigation;  and  foreclosure.  Discharge  of 
indebtedness  is  distinct  from 
termination  or  suspension  of  collection 


activity  under  <«  15.55  and  §  15  57  and  is 
governed  by  the  Internal  Rpvpoup  Code 
When  collection  action  nn  a  debt  is 
suspended  or  terminated,  the  debt 
remains  dolinquent,  and  further 
collection  action  may  be  pursued  at  a 
later  date.  When  the  NRC  disc  hart;ps  a 
debt  in  full  or  in  part,  further  cdllection 
action  is  prohibited.  Therefore,  the  NRC 
will  make  the  determination  that 
collection  action  is  no  longer  \vdrriintt-(i 
before  discharging  a  debt.  Before 
discharging  a  debt,  the  NRC^  must 
terminate  debt  collection  action. 

(b)  Section  371  l(i).  title  31.  United 
States  Code,  requires  agencies  to  sell  a 
delinquent  nontax  debt  upon 
termination  of  collection  action  if 
Treasury  determines  such  a  sale  is  in 
the  best  interests  of  the  United  States. 
Since  the  discharge  of  a  debt  precludes 
any  further  collection  action  (including 
the  sale  of  a  delinquent  debt),  the  NRC' 
may  not  discharge  a  debt  until  the 
requirements  of  31  U.S.C.  3711(i)  have 
been  met. 

(c)  Upon  discharge  of  an 
indebtedness,  the  NRC  shall  report  the 
discharge  to  the  IRS  in  accordance  with 
the  requirements  of  26  L'.S.C  R050P  and 
26  CFR  1.6050P-1.  The  NRC  mav 
request  Treasur>'  or  a  Treasury  - 
designated  debt  collection  center  to  file 
a  discharge  report  to  the  IRS  on  the 
NRC's  behalf. 

(d)  When  discharging  a  debt,  the  NR(^ 
shall  request  that  litigation  counsel 
release  any  liens  (jf  record  securing  th'' 
debt. 

29.  Section  15  61  is  revised  to  read  as 
follows: 

§  1 5.61     Prompt  referral . 

(a)  The  NRC  shall  promptly  refer 
debts  that  are  subject  to  aggressive 
collection  activity  (as  described  in 
subpart  B  of  10  CFR  part  151  and  that 
cannot  be  compromised,  or  debts  on 
which  collection  activity  cannot  be 
suspended  or  terminated,  to  DO)  for 
litigation.  Debts  for  which  the  princ  ipal 
amount  exceeds  Si. 000. 000.  or  such 
other  amount  as  the  Attornev  Genera! 
may  direct,  exclusive  of  interest  and 
penalties,  must  be  referred  to  the  (iiv  il 
Division  or  other  division  responsible 
for  litigating  such  debts  at  DO). 
Washington.  DC.  Debts  for  which  the 
principal  amount  is  51,000.000  or  less. 
or  such  other  amount  as  the  Attorne\ 
General  may  direct,  exclusive  of  interest 
or  penalties,  must  be  referred  to  the 
Department  of  lustices  Nationwide 
Central  Intake  Facility,  as  required  b\ 
the  CCLR  instructions.  Debts  will  be 
referred  as  early  as  possible,  consistent 
with  the  NRC's  aggressive  collection 
activity  and  well  within  the  one  vear  of 


the  NRC's  final  (jetermination  of  the  fact 
and  the  amount  of  the  debt. 

fhl  DO!  ha^  e\(  iusive  jurisdiction  over 
the  debts  referred  to  in  paragraph  (a)  of 
this  section.  The  NRC  shall  terminate 
the  use  of  any  administrative  collection 
activities  to  collect  a  debt  when  the  debt 
is  referred  to  DO).  The  NRC  shall  advise 
the  DO)  of  the  collection  activities  it 
used  and  the  results.  The  NRC  shall 
refrain  from  having  any  contact  with  the 
debtor  and  shall  direct  all  inquiries  to 
DDL  The  NRC  shall  immediately  notify 
DOJ  of  any  payments  credited  to  the 
debtor's  account  after  the  account  has 
been  referred  to  DOJ.  DOJ  shall  notify 
NRC  in  a  timely  manner  of  any 
payments  it  receives  from  the  debtor. 

30  Section  15.65  is  revised  to  read  as 
follows: 


§  1 5.65     Referral  of  a  con 

The  NK( ;  ma\  refer  a  debtor's  firm 
written  offer  of  c  ompromise,  which  is 
substantial  in  aii:i  un!    to  the  Civil 
Division  or  other  ajijrMpriate  litigating 
division  in  DO)  using  a  CCLR 
accompanied  by  supporting  data  and 
partu  ulars  concerning  the  debt. 

31   Section  15.67  is  revised  to  read  as 
follows 

§  1 5.67     Referral  to  the  Department  of 
Justice 

\.V  fnless  r\,  vy.U:\  !  \    PO],  the  NRC 

shall  (  onipleti'  thr  (  (  i.K  .k  i  ompanied 
hv  a  Certificate  of  Indebtedness,  to  refer 
all  administrativelv  uncollectible  claims 
tn  the  DO]  for  litigation. 

'hi  The  \K(   shall  indicate  the  actions 
11  wishes  I)()l  to  take  regarding  the 
referred  (  Idim  on  the  CCLR. 

(    Refi  rt  nferring  a  debt  to  DO|  for 
htiuatnii  th)  NRC  shall  notify  each 
person  (ieteniuned  to  be  liable  for  the 
debt  that,  unless  the  debt  can  be 
collected  administratively,  litigation 
ma\  be  initiated.  This  notification  must 
compiv  with  Executive  Order  12988  (3 
CFR.  1996  Comp.,  pp  157-163)  and  may 
be  given  as  part  of  a  demand  letter  or 
as  a  separate  document. 

Id)  The  NRC  ^h,,!!  preserve  all  files 
and  records  that  UUl  may  need  to  prove 
the  ( laim  in  court. 

lei  The  NRC  mav  ordinarily  not  refer 
for  litigation  c  laims  of  less  than  $2,500. 
exclusive  of  interest,  penalties,  and 
administrative  charges,  or  such  other 
amount  as  the  Attorney  General  shall 
from  time  to  time  prescribe. 

(f)  The  NRC;  mav  not  refer  claims  of 
less  than  the  minimum  amount  unless: 

(1)  Litigation  to  collect  a  smaller 

1  laim  is  important  to  ensure  compliance 
with  NRf'  s  policies  and  programs: 

(2)  The  claim  is  being  referred  solely 
to  secure  a  judgment  against  the  debtor, 
which  will  tie  filed  as  a  lien  against  the 
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debtor's  property  under  28  U.S.C.3201 
and  retumpd  to  the  N'RC  for 
enforcement,  or 

(3)  The  debtor  has  the  clear  ability  to 
pay  the  claim,  and  the  Government 
effectively  can  enforce  payment,  with 
due  regard  for  the  exemptions  available 
to  the  debtor  under  state  and  Federal 
law  and  the  judicial  remedies  available 
to  the  Government. 

Dated  at  Rockville.  Maryland,  this  26th  day 

of  September  2001. 

For  the  .Nutlear  Regulatory  Commission. 
Jesse  L.  Punches, 

Chief  Financial  Officer 

(FR  Doc    01-^5000  Filed  io-4-oi.  8:45  ami 

BILUNG  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001 -NM- 160- AD] 
RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

.administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.\D)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes  This  proposal  would 
require  an  inspection  to  detect  chafed 
wires  in  the  avionics  equipment 
compartment,  and  repair,  if  necessary. 
The  proposal  also  would  require 
replacement  of  the  e,xi>ting  cover  of  the 
avionics  cooling  fan  with  a  new  cover, 
and  installation  of  a  new  placard  on  the 
cover  This  action  is  necessarv  to  ensure 
that  the  cover  of  the  avionics  cooling 
fans  is  removed  only  for  fan 
maintenance,  and  to  prevent  smoke 
and/or  fire  in  the  avionics  equipment 
compartment  due  to  chafing  and  arc  ing 
as  a  result  of  maintenance  personnel 
lying  against  the  removed  cover  and/or 
insulation  blankets  that  cover  wire 
harnesses  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  19.  2001 

ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (F.AA).  Transport 
Airplane  Directorate.  .\.NM-114. 
Attention:  Rules  Ducket  No,  2001 -NM- 
160-AD.  1601  Lind  Avenue,  .S\V., 


Renton.  Washington  980.55-40.56. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Fridav.  e.xcept 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2001-NM- 
160-AD"'  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  .^.SCII  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commerc  ial  .Aircraft  Group, 
Long  Beach  Division.  .3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept,  C1-L5A  fDSOO- 
0024),  This  information  mav  be 
examfned  at  the  F.\A.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood  (;dlifornia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  .-Mrcraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  (California 
90712-4137;  telephone  (562)  627-5350: 
fax  (562)  627-5210 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  .\ll  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  ma\  be  changed  in  light 
of  the  comments  rec:eived. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  requf^st  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-160-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-n4.  Attention:  Rules  Docket  No, 
2001-NM-160-.\D,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  serv  ice  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  of  a  chafing 
condition  between  the  wire  harness  and 
No.  2  wire  harness  connector,  which 
resulted  in  arcing  and  consequent  fire  in 
the  avionics  equipment  compartment 
during  maintenance  of  a  McDonnell 
Douglas  Model  MD-11  series  airplane. 
This  condition  has  been  attributed  to 
maintenance  personnel  removing  the 
cover  of  the  avionics  cooling  fans  to 
access  other  equipment  more  easily  and 
lying  against  the  cover  and/or  insulation 
blankets  that  cover  the  wire  harness  of 
the  No.  3  avionics  cooling  fan  and  the 
No,  2  wire  harness  connector.  This 
action,  plus  the  weighs  of  the 
maintenance  personnel  lying  against  the 
cover  or  insulation  blankets,  resulted  in 
the  chafing  of  the  wiring.  These 
conditions,  if  not  corrected,  could  result 
in  smoke  and/or  fire  in  the  avionics 
equipment  compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  ot  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 


Federal  Register/ Vol.  6b,  No.  194 /Friday,  October  5,  2()ni    Froj 


nsHc: 


50871 


airplanes  to  idrntih'  potential  unsafe 
conditions  and  to  take  appropriate 
cornntive  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDl  1- 
21A033.  Revision  01.  dated  April  30. 
2001,  which  describes  procedures  for  an 
inspection  to  detect  chafed  wires  in  the 
avionics  equipment  compartment,  and 
repair,  if  necessan'.  It  also  describes 
procedures  for  replacement  of  the 
existing  cover  of  the  avionics  cooling 
fan  with  a  new.  strengthened  cover,  and 
installation  of  a  new  placard  on  the 
cover  stating  that  the  cover  should  be 
removed  only  for  fan  maintenance. 
Accomplishment  of  the  actions 
specified  in  the  ser\ice  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  e.xist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  80  Model 
MD-ll  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  33  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,991  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $73,623,  or 
$2,231  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  accvss  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatoni'  Impact 

The  regulations  proposed  herein 

would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goxernment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  gnxernment  Therefore, 
it  is  determined  that  this  projinsdl 
would  not  have  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator\'  Policies  and  Pro(  edures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  (jf  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  hv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Air;  rati   .Xv'iation 
safety,  .Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows. 

Authority:  49  I   .S  C   106tg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  D.h  kci  2C)01-NM-160- 

Applicability  Model  MI)- 11  series 
airplanes,  as  listed  in  Boeing  .Mert  Service 
Bulletin  MDll-2lA0:i,J.  Revision  01.  dated 
.^pril  ,30.  2001.  certifuated  in  any  category. 

Note  1:  This  .Ml  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  It  has  been 
modified,  altered,  or  repaired  in  the  area 
subjec  t  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  she  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  cover  of  the  avionics 
cooling  fans  is  removed  only  during  fan 
maintenance,  and  to  prevent  smuke  and/or 
fire  in  the  avionics  equipment  compartment 
due  to  chafing  and  arcing  as  a  result  of 
maintenance  personnel  lying  again.st  a 
removed  cover  and/or  insulation  blankets 
that  cover  wire  harnesses,  accomplish  the 
following: 

Inspection  and  Kip.m    il  Siiiss.irv 

(a)  Within  18  months  alter  the  etfective 
date  of  this  AD,  do  a  general  visual 
inspection  to  dete<:t  chafed  wires  in  the  area 
of  the  avionics  cooling  fans  inside  the 
avionics  equipment  compartment,  per  Boeing 
Alert  Ser\'ice  Bulletin  MDl  1-21 A033. 
Revision  01.  dated  April  30.  2001   If  any 
chafed  wiring  is  detected,  before  further 
flight,  repair  per  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  t>e  required  to  gain  proximity 
to  the  area  being  checked." 

Replatement  tif  \  (  (i\ei  nnci  InslrtlLitinn  of 
a  New  Placard 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  replace  the  existing  cover  of 
the  avionics  cooling  fan  with  a  new  cover, 
and  install  a  new  placard  on  the  cover,  per 
Boeing  Alert  Service  Bulletin  MDl  1-21 A033. 
Revision  01.  dated  April  30.  2001. 

Note  3:  Accomplishment  of  the  actions 
specified  in  McDonnell  Douglas  Service 
Bulletin  MDl  1-21-033.  dated  May  1.  1992, 
before  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Spares 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  cover  assembly,  part 
number  ABM7!S69-1,  on  anv  airplane. 

Alternative  Mpthr>ds  of  I  (impliHn(;e 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACOI. 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Prim  ipai 
Maintenance  lnspec;tor,  who  may  add 
comments  and  then  send  il  to  the  Manager. 
Los  Angeles  ACO. 
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Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
cmnpliancf  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

le)  Sjipcial  flight  permits  may  be  issued  in 
accord.inc  »•  with  sections  21.197  and  21.199 
of  the  hedtTrtl  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplatie  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
1.  2001 

Charles  Huber, 

Acting  Managpr.  Transport  Airplane 
Dirertoratr.  Aircraft  Certification  Serxice. 

IFR  Do(    U 1-25064  Filed  10-4-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  | 

[Docket  No.  20C1-NM-159-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

.Administration.  DOT 

ACTION:  \otic:e  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (.AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MI>- 
11  series  airplanes.  This  prrjposal  would 
require  installation  of  a  new  support 
bracket  with  a  f:lamp  and  screw  to 
support  the  wire  harness  of  the 
integrated  drive  generator  (IDG|.  This 
action  is  necessan.'  to  prevent  chafing 
and  arcing  of  the  wire  harness  of  the 
IDG  due  to  inadequate  support,  which 
could  result  in  smoke  and/or  fire  in  the 
area  of  the  forward  engine  mount.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  C^omments  must  be  received  by 
.November  19.  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.-\A).  Transport 
Airplane  Directorate.  AN'M-114. 
Attention:  Rules  Docket  No.  2()01-NM- 
159-AD.  1601  Lind  Avenue.  S\V.. 
Renton,  Washington  98055-40=S6. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  J:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-l'232. 
Comments  may  also  be  sent  via  the 


Internet  using  the  following  address:  9- 
anm-nprmcoinment@faa.gov.  Comments 
sent  via  fax  or  the  Intt^rnet  must  contain 
"Docket  No.  2001-N.M-1,59-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  :3H,5,t  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  Cl-L,5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewnod,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137:  telephone  (562)  627-5350: 
fa.x  f5(i2!  H2"-T2in 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  chjsing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  mav  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example.  disc:uss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  lnc;lude  justification  (eg.,  reasons  or 
data]  for  eaf:h  request. 

(Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  peirsons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  tlie  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-159-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-n4.  Attention:  Rules  Docket  No. 
2001-NM-159-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  that  the  wire  harness  of  the 
integrated  drive  generator  (IDG)  has  a 
tendency  to  sag  or  droop  on  McDonnell 
Douglas  Model  MD-11  series  airplanes 
due  to  the  lack  of  support  on  the  tail 
engine.  This  can  cause  the  wire  harness 
to  possibly  contact  the  forward  engine 
mount  and  fire  detector  rosponder, 
which  may  cause  chafing  and  arcing. 
The  harness  aiso  can  migrate  through 
the  existing  clamp,  creating  excess  slack 
in  the  harness  at  that  location. 
Inadequate  support  of  the  wire  harness 
of  the  IDG.  if  not  corrected,  could  result 
in  arcing  and  consequent  smoke  and/or 
fire  in  the  area  of  the  forward  engine 
mount. 

These  incidents  are  not  considered  to 
be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-ll 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  Boeing, 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 
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Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Ser\'ice  Bulletin  MDll- 
24A095,  Revision  01.  dated  March  16. 
2001.  which  describes  procedures  for 
installation  of  a  new  support  bracket 
with  a  clamp  and  screw  to  support  the 
wire  harness  of  the  IDG. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  ser\'ice  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  195  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  67  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be 
provided  by  Rohr.  Inc.,  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  .AD  on  U.S. 
operators  is  estimated  to  be  $4,020.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  discussed  above.  I 
certify  that  this  propo.sed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  nut 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positu'c  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ac\  A  copv  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  h\  the 
Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .J9 
continues  to  read  as  follows 

Authority:  49  L'.SC,  106(g),  401 1:*  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

McDonnell  DouRlas:  Dn.  ket  20ni-NM-159- 
.MJ, 

Applicability:  Model  MD-ll  series 
airplanes,  as  listed  in  Boeing  .Mert  Service 
Bulletin  MDl  1-24A095,  Revision  01,  dated 
March  lb,  2001.  (  ertifioted  in  any  categorv 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  lo  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  W  is  effected,  the 
owner  operator  must  request  approval  for  an 
alternative  method  of  i  ompliance  in 
a(;cordan(:e  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  ttie  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spe(  ifi(  proposed  actions  to  address  it. 

Complianrt'  Required  as  indicated,  unles-- 
acfomplished  previousK. 

To  pre\  ent  (  hafi  ng  and  arcing  of  the  wire 
harness  of  the  integrated  drive  generator 
(ID{;)  due  to  inadequate  support,  which 
(  ould  result  in  smoi^e  and/or  fire  in  the  area 


of  the  forward  engine  mount,  actxtmplish  the 

followina: 

Installation  ol  New  Suppiut  Bi.n  Ivil 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  install  a  new  support  bracket  with 

a  clamp  and  screw  to  support  the  wire 
harness  of  the  IDG,  per  Boeing  Alert  Service 
Bulletin  MDn-24A095,  Revision  01.  dated 
March  16,  2001. 

Note  2:  Accomplishment  of  the  installation 
per  McDonnell  Douglas  Serv'ii:e  Bulletin 
MDll-24-095.  dated  January  29.  1996. 
before  the  effective  date  of  this  AD.  is 
considered  acceptable  for  compliance  with 
the  rpqiiirements  of  paragraph  (a1  of  this  AD. 

\llern alive  Methods  ol  (.amtili.ini  e 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  c;ompliance  time  that 
provides  an  acceptable  level  of  .safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  lo  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
(nht.iined  from  the  I.os  .^ngeles  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
1.  2001 

Charles  Huber. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-25063  Filed  10-t-Ol;  8:45  ami 
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SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
n  series  airpianf"^  This  proposal  would 
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require  installing  a  clipnut  and  brae  ket 
and  revising  the  routing  of  (he  wire 
assembly  of  th^  forward  lower  cargo 
door.  This  action  is  necessar.'  to  prevent 
failure  of  the  wire  assemblies  and 
damage  of  a  ballast  of  a  light  fi.xture,  and 
consequent  smoke  and  or  fire  in  the 
fonvard  cargo  compartment.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  19.  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .-Xviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-n4. 
Attention.  Rules  Docket  No,  2001-NM- 
158-AD,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  9805,5-4056. 
Comments  may  be  mspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  hoiidavs.  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232, 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
■•Docket  No.  2001-NM-15B-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  .\SCII  text 

The  ser\ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  .\ircraft  Group. 
Long  Beach  Division.  3855  Laktnvood 
Boulevard,  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D8()()- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  .SW  .  Renton,  Washington:  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax (562) 627-5210, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communicaticms 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  comments  issue-bv-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:   "Ckjmments  to 
Docket  Number  2001-NM-158-AD." 
The  postcard  will  be  date  stamped  and 
returned  t"  the  < ommenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  b\  submitting  a  request  to  the 
FAA.  Trans()i)rt  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-158-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discus.siun 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  (jf  damaged  wires 
and  a  damaged  ballast  on  a  light  fixture 
of  the  forward  lower  cargo  door  on  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  Investigation  revealed 
that  the  routing  of  the  wire  installation 
is  causing  the  wire  assemblies  to  ride 
heavv  on  the  light's  ballast  located  at 
station  Y=999.000  above  the  foi-ward 
lower  cargo  door  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
wire  assemblies  and  damage  to  the 
ballast  of  a  light  fixture,  and  consequent 
smoke  and/or  fire  in  the  forward  cargo 
compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 


McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  ser\'ice  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  aiKl  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
52A035,  Revision  02,  dated  March  12, 
2001,  which  describes  procedures  for 
installing  a  clipnut  and  bracket  and 
revising  the  routing  of  the  wire 
assembly  of  the  forward  lower  cargo 
door.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  ser\ice  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  157  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  61  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  manufacturer 
has  committed  previously  to  its 
customers  that  it  will  bear  the  cost  of 
replacement  parts.  As  a  result,  the  cost 
of  those  parts  is  not  attributable  to  this 
proposed  AD.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $7,320, 
or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
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cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary'  to  perform  the  specific 
actions  actually  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L  .S  C;    lOK(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-158- 
AD. 
Applicability  Model  MD-11  series 
airplanes,  a.s  listed  in  Boeing  .Alert  Servii  e 
Bulletin  MDl  1-t2.A035.  Revision  02.  dated 
March  12.  2001:  certificated  in  any  category. 


Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicahilify 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,AD  is  affected,  the 
ov\ner/ operator  must  request  approval  for  an 
alternative  method  of  (ompliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
ai(,omplished  previously. 

To  pre\  ent  failure  of  the  wire  assemblies 
and  damage  nl  a  ballast  of  a  light  fixture,  and 
(  onsequent  smoke  and/jr  fire  in  the  forward 
cargo  compartment,  accomplish  the 
following: 

Installation  nf  Clipnut  and  Brat  ket  and 
Revision  of  Routing  of  Wiring 

(a)  Within  1  \ear  .ifter  thr  cMci  live  date  of 
this  .\U.  install  a  i  lipnut  anil  i)rd(.ket  and 

re\  isi'  the  routing  of  the  wire  assembly  of  the 
forward  lower  targo  rioor.  per  Boeing  Alert 
.Servue  Bulletin  MUl  1-.i2A0.3.t.  Revision  02. 
dated  Man  h  12.  2001, 

Note  2:  ,\ccomplishment  of  the  actions 
spet  ified  in  McDonnell  Douglas  Service 
Bulletin  MDll-52-fl:i4,  Revision  01.  dated 
Man  h  9,  1998,  beforn  the  effective  date  of 
this  .AD.  is  considered  acceptable  for 
compliant  e  with  the  requirements  of  this  AD 

.Alternative  Methods  of  Compliance 

(b)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
.-Vngeles  Aircraft  Certification  Office  (AGO), 
F.\.-\  Operators  shall  submit  their  requests 
through  an  appropriate  FA.A  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  .Angeles  .ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  ot 
compliance  with  this  ,AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
2 11 97  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

issued  in  Rentmi   Washington,  on  October 
1.  2001 
Charles  Huber, 

ArlingManiii;fr.  Transport  Airplane 
Din-rtomtr  Am  raft  Ciiiifuation  Service. 
|FR  Doi    01-25062  Filed  10-4-01:  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No  2001-NM-157-AD] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 

Ni'R.M) 


SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
dire(  the  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
1 1  serif's  riir}  l.iiii's  This  proposal  would 
require  an  in^pi'i  tion  of  the  wiring  in 
the  fuel  coiitr 111  panel  of  the  wings  for 
c  h.ffinc  (].^^)rli:e  and  for  proper  routing 
of  tht  w  iriiiu  and  corrective  action(s),  if 
ne(  ('ssdr\    This  action  is  necessary  to 
prevent  c  hafing  nf  the  wiring  in  a  cutout 
area  in  the  wing  fuel  control  panel  due 
tn  iTiipr   perh  routed  wiring,  which 
cuuul  result  in  electrical  arcing  in  an 
abnormal  fuel  vapor  zone  and 
consequent  possible  ignition  of  the  fuel 
vapor.  This  action  is  intended  to 
address  the  Kientifieii  unsafe  condition. 
DATES:  (.omnients  must  be  received  by 
Xovcmbcr  IM.  JOOl. 
ADDRESSES:  Suliiiut  comments  in 
triplicate  to  tlu-  Federal  Aviation 
.Administration  (FAA),  Transport 
Airplane  DiriM  t,,rate,  ANM-114, 
Attcnt)  .n   K:,lr.s  Docket  No.  2001-NM- 
157-.A1)   if.m  Lind  Avenue.  SW., 
R.'!!!    :;    Wi-hington  98055-4056. 
(     nuiHiits  Kiav  be  inspected  at  this 
location  b<  ;\M.  ;,  4:00  a.m.  and  3:00 
p.m  .  M(irnia\  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
rommcnts  mav  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-157-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  itt.n  hod  electronic  files  must 
be  formatted  in  .Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing;  (     ninii  r!  idl  Aircraft  Group, 
Long  Bea(  h  ['i\  sion,  3855  Lakewood 
Boulevard   !    ;;.  Beach,  California 
9()R4h,  Attention:  Data  and  Ser\'ice 
Management ,  Dept.  C1-L5A  {D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
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Airplane  Dirsctorate.  1601  Lind 
Avenue.  S\V..  Renton.  Washington,  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  AN'M- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562)  627-5350: 
fax  (562)627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  tn 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;    Comments  to 
Docket  Number  2001-NM-157-AD 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  iVPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 


ANM-1 14.  Attention;  Rules  Docket  No. 
2001-NM-157-AD.  1601  Lind  Avenue, 
SVV..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-exainining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  loss  of  power  to 
the  wing  fuel  control  panel  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes   Investigation  revealed 
that  improperly  routed  wiring  in  a 
cutout  area  in  the  wing  fuel  control 
panel  allows  a  test  plug,  located  on  the 
load  select  display  unit  (LSDU).  to 
protrude  into  the  wing  fuel  control 
panel  Su(;h  improper  routing  and  the 
resultant  chafing  of  the  wiring  of  the 
wing  fuel  control  panel,  if  not  corrected, 
could  result  in  electrical  arcing  in  an 
abnormal  fuel  vapor  zone  and 
consequent  possible  ignition  of  the  fuel 
vapor 

These  incidents  are  not  considered  to 
be  related  to  an  accident  that  occurred 
oft  the  coast  of  Nova  .Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA.  in  (;onjunction  with  Boeing 
and  operators  of  Mf)del  MD— 11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identifv  potential  unsafe 
c;onditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  rinif'w  herrtme  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  .Service  Bulletin  MDll- 
28A058.  Revision  0 1 .  dated  March  29.     . 
2001.  which  describes  procedures  for  an 
inspection  of  the  wiring  in  the  fuel 
control  panel  of  the  wings  for  chafing 
damage  and  for  proper  routing  of  the 
wiring,  and  corret;tive  action{s).  if 
necessarv  The  t;orrective  actions 
include  replacing  damaged  wires  with 
new  wires,  and  revising  the  wire  routing 
out  of  the  cutout  area  in  the  fuel  control 
pan(d  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  78  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,800.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrmient.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruar>'  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  l'.,S.C.  lOB(g).  40113.  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Dot  kc! 


:001-NM-1.S7- 


Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  ■■Mert  Servii  e 
Bulletin  MUl  1-28.'\058.  Revision  01.  dated 
March  29,  2001 ;  (  ertifit.ated  in  any  (  ategorv. 

Note  1:  This  .^^  apphes  to  each  airplane 
identified  in  the  preceding  applicahility 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplane,*-  that  have  been  modified,  altered,  or 
repaired  so  that  the  performan(e  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  ol 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  wiring  in  a 
(  utout  area  in  the  wing  fuel  contml  panel 
due  to  improperly  routed  wiring,  w  hich 
could  result  in  electrical  arcing  in  an 
abnormal  fuel  vapor  zone  and  consequent 
possible  ignition  of  the  fuel  vapor. 
a(:i:omplish  the  following; 

Inspection  and  Corrective  Action,  If 
Necessary 

(a)  Within  6  months  after  the  effec  live  date 
of  this  AD,  do  a  general  visual  inspection  of 
the  wiring  in  the  fuel  control  panel  of  the 
wings  for  chafing  damage  and  for  proper 
routing  of  the  wiring,  per  Boeing  .Alert 


Service  Bulletin  MDl  l-2H.A0f")H.  ReMMoti  (M 
dated  March  29.  2001 

Note  2:  For  the  purposes  of  this  AD.  a 
general  \  isual  inspection  is  defined  as  "A 
Msual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembh  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normallv 
available  lighting  <  iinditii:ins  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  mas  require  removal  or  opening  of 
access  panels  or  doors  Stands,  ladders,  or 
platforms  may  be  required  tf)  gain  proximity 
to  the  area  being  r  her  ked 

1 1 )  (Condition  1    II  no  ( liafm^;  damage  is 
-found  and  if  the  wiring  is  NOT  routed  into 
the  cutout  area  of  the  fuel  control  panel,  no 
fjyther  work  is  required  bv  this  .AD, 

(2)  Condition  2   If  no  chafing  damage  is 
found  and  if  the  wiring  is  routed  into  the 

(  utout  area  of  tht  fuel  control  panel,  before 
further  flight,  revise  the  wire  routing  out  of 
the  cutout  area  in  the  fuel  control  panel,  per 
the  ser\'ice  bulletin. 

(3)  Condition  3  If  any  chafing  damage  is 
found  and  if  the  wiring  is  routed  into  the 
cutout  area  of  the  fuel  control  panel,  tiefore 
further  flight,  replace  any  damaged  wire  with 
a  new  wire,  and  revise  the  wire  routing  out 
of  the  cuiout  area  m  the  fuel  control  panel, 
per  the  ser\i(  e  bulletin 

Note  3:  .Ai  c  ompiishmenl  of  the  actions 
specified  in  M(  Donnell  Douglas  service 
Bulletin  .MDl  1-28-058.  dated  lanuary  3. 
199.T.  before  the  effec  live  date  of  this  AD.  is 
considered  ai cepiable  for  compliance  with 
the  requirements  df  this  .AD, 

.Alternative  Methods  of  Compliance 

(b)  .An  alternative  method  of  compliance  or 
adjustment  of  the  (  umpliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  b\  the  Manager.  Los 
.Angeles  Aircraft  Certification  Office  (ACO). 
F.A.A  Operators  shall  submit  their  requests 
through  an  appropriate  F.A.A  Principal 
Maintenani  e  Inspector,  who  mav  add 

(  omments  and  then  send  it  tn  the  Manager. 
Los  .Angeles  .ACO 

Note  4:  Information  c  one  erning  the 
existence  of  approved  alternatnc  methods  of 
compliani  e  with  this  .AD.  if  .iiu    'ti.iv  be 
obtained  from  the  Los  .Angeies  ,\(  C). 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
aixordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  lex  ation  w  here  the  rwjuirements  of  this  AD 
[  an  be  acioniplished. 

Issued  in  Kenton   Washington,  on  October 
1.  2001. 
Charles  Huber. 

Acting  .V/o/ioycr.  Tmnsporl  Airplane 
Dircctomtc.  Aircraft  Certification  Service. 
|FR  Doc,  01-25t)61  til.'d  Hl-;-ni    H;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  2001-NM-6&-AD] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
.Administration,  DOT 

acdon:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  the 

-iipersidiirr   'f  ,in  existing  airworthiness 


directix 


.q.} 


licable  to  certain 


McDdnrit  ;i  [  )i  uglas  Model  MD-11 
series  dirpUiiis.  that  currently  requires 
replacing  the  ground  support  bracket(s}; 
and  rerciutint!  the  ground  cables  of  the 
galley  external  power  and  main  external 
power,  or  ground  cables  of  the  main 
external  power;  as  applicable.  This 
actum  would  require  a  general  visual 
inspectinr,  i  rf  ttie  lik  ■uiu'l  cables  of  the 
main  cxteriidl  power  and  galley  external 
power  for  excpssi\p  length,  as 
applicable,  .iiid  (  urri'i  tive  ac-tions.  if 
neressar\    This  prijKis.il  is  prompted  by 
the  FAA's  determin.iti'iii  tti.ii  >  iir;>'iitly 
required  actions  mav  m!  .ni.iiii.iti  !\ 
address  the  identified  uiis,tti  i   iiniition. 
The  actions  spc<  ified  by  the  proposed 
,AD  are  intended  in  pnn-ent  arr-ine  and 
heat  danirttic  to  tfii-  ritt.n  iini''!i:  }h,;iUs  of 
the  main  external  atni  s:.ili(  \  power 
receptarle  ground  win    insulation 
blankets  outboard  anci  aft  of  the 
receptac  1''  .irca   .md  .idj.K  ''m'  piiwer 
cables,  vs  Inch  (  nuld  ri'-wl'  ,'.',  -moke  and 
fire  in  the  inrward  cargo  compartment. 

DATES:  ( .nninii'iits  nust  be  received  by 
November  19.  JlHJl. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA).  Transport 
.Airplane  Directorate,  ANM-114, 
Attention   Rules  Docket  No,  2001-NM- 
ti5-.AD.  1601  Lind  .Avenue.  SW,. 
Renton,  Washington  98055-4056. 
C,omments  may  be  inspected  at  this 
IcK  dtion  between  9:00  a.m.  and  3:00 
p  m  .  Monday  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  \  la  fax  to  f425)  227-1232. 


I 


50878 


Federal  Register/ Vol.  66,  No.   194 /Friday,  October  5,  2001 /Proposed  Rules 


Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  \o  2001-NK!-6.5-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept  C1-L5A  (D800- 
0024)  This  infnrmation  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW  .  Renton.  Washington^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospace  Engineer 
Systems  and  Equipment  Branch.  A\M- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paranmunt 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (5621  627-5350; 
fax  1562)627-5210 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire,  Ciommunications  shall 
identifv'  the  Rules  Docket  number  and- 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  cf)ntained 
in  this  actKjn  mav  be  changed  m  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example.  disf:uss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues 

•  For  each  issuR.  state  what  specific 
change  to  the  propcjsed  AD  is  being 
requestt'd. 

•  Inr:]udf'  lustification  (e.g..  reasons  or 
data)  for  each  request 

Comments  aie  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  belore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons   A  report 
summarizing  each  FAA-public  contact 
c:oncerned  with  the  substance  of  this 


proposal  will  be  Tiled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  recefpt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-65-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  \PRMs 

Aii\'  person  may  obt.iin  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  TransptJrt  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No, 
2001-NM-65-AD.  1601  Lind  Avenue.   ' 
SW.,  Renton,  Washington  98055-4056. 

Discu,ssion 

On  November  22,  2000,  the  FAA 
issued  AD  2000-24-13,  amendment  39- 
12020  (65  FR  75616.  December  4.  2000). 
applicable  to  certain  McDonnell 
Douglas  Model  MI>-11  airplanes,  to 
require  replacing  the  ground  support 
bracket(s):  and  rerouting  the  ground 
cables  of  the  galley  external  power  and 
main  external  power,  or  ground  cables 
of  the  main  external  power;  as 
applicable.  That  ac:tion  was  prompted 
by  the  results  of  the  analysis  that 
revealed  the  existing  design  of  the 
subject  grounding  system  does  not 
adequately  prevent  arcing  and  heat 
damage  to  the  attachment  points  of  the 
main  external  and  galley  power 
receptacle  ground  wire,  insulation 
blankets  outboard  and  aft  of  the 
receptacle  area,  and  adjacent  power 
cables.  The  requirements  of  that  AD  are 
intended  to  prevent  arcing  and  heat 
damage  to  the  attachment  points  of  the 
main  e.xternal  and  galley  power 
receptacle  ground  wire,  insulation 
blankets  outboard  and  aft  of  the 
receptacle  area,  and  adjacent  power 
cables,  which  C(jul(i  result  in  smoke  and 
fire  in  the  forward  cargo  compartment. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuanci!  of  AD  2000-24-13, 
the  FAA  in  conjunction  with  Boeing  has 
determined  that  actions  required  by  that 
AD  may  not  adequately  preclude  arcing 
and  heat  damage  to  the  attachment 
points  of  the  main  external  and  galley 
power  receptacle  ground  wire, 
insulation  blankets  outboard  and  aft  of 
the  receptacle  area,  and  adjacent  power 
cables. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDimnell  Douglas  .Mert  .Service 
Bulletin  MD11-24A138.  Revision  01. 
riated  lune  5,  2001   The  replacement 


and  rerouting  procedures  are  identical 
to  those  in  the  original  version  of  Alert 
Service  Bulletin  MD11-24A138,  dated 
April  3.  2000,  which  was  referenced  in 
AD  2000-24-13  as  the  appropriate 
source  of  service  information.  Revision 
01  of  the  service  bulletin  provides  new- 
instructions  for  performing  a  general 
visual  inspection  of  the  ground  cables  of 
the  main  external  power  and  galley 
external  power  (as  applicable)  for 
excessive  length;  and  corrective  actions, 
if  necessarv-.  The  corrective  actions 
include  cutting  the  cable  assembly  to 
correct  length  and  installing  a  terminal 
on  the  cut  end  of  the  cable.  Revision  01 
of  the  service  bulletin  also  changes 
fuselage  number  0456  from  Group  1 
airplanes  to  Group  2,  and  adds  Groups 
3  and  4  airplanes  (airplanes  modified  by 
the  original  version  of  the  service 
bulletin).  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-24-13  to  continue 
to  require  replacing  the  ground  support 
bracket(s);  and  rerouting  the  ground 
cables  of  the  galley  external  power  and 
main  external  power,  or  ground  cables 
of  the  main  external  power;  as 
applicable.  The  proposed  AD  also 
would  require  accomplishment  of  the 
new  actions  specified  in  Revision  01  of 
the  service  bulletin  described 
previously. 

Explanation  of  Change  to  Applicability 
from  AD  2000-24-13 

Because  the  effectivity  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
4A138,  Revision  01,  dated  June  5,  2001, 
includes  a  revised  listing  of  airplane 
groups  (no  additional  airplanes),  the 
FAA  has  referenced  that  revision  as  the 
appropriate  source  of  service 
information  for  determining  the  affected 
airplanes  of  this  proposed  AD.  We  also 
revised  the  applicability  of  paragraph 
(a)(1)  of  AD  2000-24-13  (requirements 
are  restated  in  this  proposed  AD)  to 
correctly  exclude  fuselage  number  0456 
and  corrected  paragraph  (a)(2)  of  that 
AD  to  include  that  fuselage  number.  We 
have  determined  that  the  proposed 
corrections  to  paragraphs  {a}(l)  and 
(a)(2)  of  AD  2000-24-13  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  that 
AD. 
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Cost  Impact 

There  are  approximately  149  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  ,59  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  actions  that  are  ciirrentlv 
required  by  AD  2000-24-13.  and 
retained  in  this  proposed  AD.  take 
approximately  1  (for  Group  1  airplanes) 
or  2  (for  Group  2  airplanes)  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Required  parts  cost  approximately  ,S337 
(for  Group  1  airplanes)  or  S647  (for 
Group  2  airplanes)  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S 
operators  is  estimated  to  be  S397  (for 
Group  1  airplanes),  or  S7B7  (for  Group 
2  airplanes)  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  S3, 540.  or 
S60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantia!  numh(>r  nf  snirill  entities 
under  the  criteria  of  th*'  Rcuulai'irx 
Flexibility  Af:t,  A  cop\-  df  tlic  (irntt 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  ma\'  be  obtained  by 
contacting  the  Rule-  Docket  at  the 
lo(  ation  [irovided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  t9 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  .Amendment 

,\(:(:orduigl\ ,  [)ursu.int  to  the 
authority  dt'legatni  Ir,  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  prcjposes  to  amend  part 
.39  of  the  Federal  .Ayiation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  44  I  .S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12020  (fo  FR 
75616.  December  4.  2000).  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Doc  ket  2001-NM-65- 
AD  Supersedes  ,\D  2000-24-13. 

.■\mer.dment  .59-12020 

Applirabilitv  .Model  MD-n  series 
airpiann.s.  as  listed  in  McDonnell  Douelss 
.Mert  Service  Bulletin  MDn-24.M:iS, 
Revision  01.  dated  June  5,  2001;  certificated 
in  anv  categorx 

Note  1:  This  AD  sppHes  to  each  airplane 
identified  in  the  prei  eding  applicability 
provision,  regardless  of  whelfier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternatixe  method  of  i ompliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  in(  lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  ,AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spec  ifir  proposed  ac:ticms  to  address  it. 

Compliance  Required  as  indicated,  unless 
aci  omplished  previousK 

To  prevent  arcing  and  heal  damage  to  the 
attachment  points  of  the  main  external  and 
galley  power  receptacle  ground  wire, 
insulation  blankets  outboard  and  aft  of  the 
rec:eptac:le  area,  and  adjacent  power  cables, 
which  could  result  in  smoke  and  fire  in  the 
forward  c  argo  c  ompartnient,  accomplish  the 
fallowing 


ReplaiemenI  iiiiil  Reroute 

(a)  Within  12  months  after  lanuar\-  8.  2001 
(the  effective  dale  of  AD  2000-24-13. 
amendment  39-12020).  accomplish  the 
actions  specified  in  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  as  applicable,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A138.  dated  April  3.  2000.  or 
Revision  01 ,  dated  lune  5.  2001   As  of  the 
effective  date  of  this  AD.  only  Revision  01  of 
the  service  bulletin  shall  be  used. 

(1)  For  Group  1  airplanes  listed  in  the 
original  version  of  the  service  bulletin, 
excluding  fuselage  number  04S6:  Replace  the 
ground  support  brackets  with  new  brackets 
and  reroute  the  ground  cables  of  the  galley 
external  power  and  main  external  power. 

(2)  For  Group  2  airplanes  listed  in  the 
original  version  of  the  service  bulletin  and 
fuselage  number  04.56:  Replace  the  ground 
support  bracket  and  reroute  the  ground 
cables  of  the  main  external  power. 

Inspection  and  Corrective  Actions,  If 

Neces.sarv 

(b)  Within  12  months  after  the  effective 
date  of  this  AD.  accomplish  the  actions 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable,  in  accordance  with 
McDonnell  Douglas  .Alert  Ser\ice  Bulletin 
MD11-24A138.  Revision  01.  dated  June  5. 
2001. 

(1)  For  Group  3  airplanes  listed  in  Revision 
01  of  the  service  bulletin:  Do  a  general  visual 
inspection  of  the  ground  cables  of  the  main 
external  power  and  galley  external  power  for 
excessive  length.  If  any  cable  length  is 
excessive,  before  further  flight,  do  applicable 
corrective  actions  (e.g.,  cut  cable  assembly  to 
correct  length  and  install  a  terminal  on  the 
cut  end  of  the  cable)  per  Condition  2  of 
Figure  3  of  the  service  bulletin. 

(2)  For  Group  4  airplanes  listed  in  Revision 
01  of  the  service  bulletin:  Do  a  general  visual 
inspection  of  the  ground  cables  of  the  main 
external  power  for  excessive  length.  If  any 
cable  length  is  excessive,  before  further 
flight,  do  applicable  corrective  actions  (e.g.. 
cut  cable  assembly  to  correct  length  and 
install  a  terminal  on  the  cut  end  of  the  cable) 
per  Condition  2  of  Figure  4  of  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  dcx)rs.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

'Alternative  Methods  nf  (  omplirim  e 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  AGO. 
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Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Spe(  iai  flight  (.lermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  tu 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
1.  2001 

Charles  Huber, 

Acting  Manager.  Tmnsport  Airplane 

Dimctomtr.  Aircraft  Certification  Senice. 

hH  Un,    i)l-2,i060  Filed  10-4-01:8:45  ami 

BILLING  CODE  4910-13-P  i 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  | 

[Docket  No.  2001-NM-64-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  -11 F  Series 
Airplanes 

agency:  Federal  Aviation 

Administrdtifin.  DOT 

ACTION:  N'otu.e  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  nt^w  airworthiness 
directive  f  AD)  that  is  applicable  to 
certain  Mt.Donnell  Dnuijlas  Model  VID- 
1 1  and  -1  IF  series  airplanes.  This 
proposal  would  require  replacing  the 
wire  harness  support  bracket  of  the 
integrated  drive  generator  (IDC.)  of  the 
forward  engine  mounts  with  a  new 
support  bracket,  and  modif\ing  the 
angle  of  the  bracket  near  the  oil  filter. 
This  action  is  necessary  to  prevent 
arcing  of  the  IDG  wire  harness,  whu  h 
could  result  in  smoke  and/or  fire  in  the 
area  of  the  forward  engine  mount  bolt 
retainer  and/ or  fire  detector  responder 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  19.  2001. 
ADDRESSES:  Submit  comments  ir 
triplicate  to  the  Federal  .Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  AN'M-1 14. 
Attention:  Rules  Docket  No.  2001 -NM- 
fi4-AD.  IfiOl  Lind  Avenue.  S\V  . 
Renton,  Washington  98055-405B. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  J  p  m  , 
Monday  through  Friday,  except  Federal 
holidays  Comments  mav  be  submitted 


via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.goy.  Commfmts  st-nt 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-64-AD'"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  A.SCII  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division.  2H5r>  Lakewood 
Boulevard.  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L.5A  (D800- 
0024).  This  information  mav  be 
examined  M  the  FAA.  Transport 
.•\irplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  F.-\A.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwiiod.  .Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  .3960  Paramount 
Boulevard.  Lakewood.  (California  90712; 
telephone  (5b2J  627-5350;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  [lersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  sutimitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  c;omments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  incited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  he  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2001-NM-64-AD,'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
.■\NM-114,  Attention;  Rules  Docket  No. 
2001-NM-64-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056, 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  of  the  wire  harness 
of  the  integrated  drive  generator  (IDG) 
chafing  against  the  bolt  retainer  of  the 
forward  engine  mount  and/or  the  fire 
detector  responder.  This  incident 
occurred  on  a  McDonnell  Douglas 
Model  MD-11  series  airplane,  equipped 
with  certain  LJnited  Technologies  Pratt 
&  Whitney  engines.  Investigation 
revealed  inadequate  clearance  between 
the  IDG  wire  harness  and  the  holt 
retainer  of  the  forward  engine  mount 
and/or  fire  detector  responder.  This 
condition,  if  not  corrected,  could  cause 
arcing  of  the  IDG  wire  harness,  which 
could  result  in  smoke  and/or  fire  in  the 
area  of  the  forward  engine  mount  bolt 
retainer  and/or  fire  detector  responder. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 
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Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  appro\  (^i 
Boeing  Alert  Service  Bulletin  MDl  1- 
71A086.  Revision  01.  dated  May  21. 
2001.  which  describes  procedures  for 
replacing  the  wire  harness  support 
bracket  of  the  IDG  of  the  forward  engine 
mounts  with  a  new  support  bracket,  and 
modif\ing  the  angle  of  the  bracket  near 
the  oil  filter.  The  modification  includes 
cutting  and  grinding  the  flanges, 
deburring  the  edges,  fusion  welding  the 
flanges,  and  reidentifying  the  bracket. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Boeing  Alert  Service  Bulletin  MDll- 
71A086  references  United  Technologies 
Pratt  &  Whitnev  Service  Bulletin 
PW4MD11  71-107.  dated  May  15.  1996. 
as  an  additional  source  of  ser\'ice 
information  for  accomplishing  the 
replacement  and  modification 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
de\elop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  Boeing  Alert  Service 
Bulletin  MD11-71A086  described 
previously. 

Cost  Impact 

There  are  approximately  195  Model 
MD-1 1  and  -1  IF  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  67  airplanes  of 
U.S.  registry  would  be  affected  b\  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  be  provided  by  the  engine 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  S12,060.  or  S180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrati\e  actions 

Regulatory  Impart 

The  regulations  prnpijsed  herein 
would  not  have  a  substantial  direct 
effect  on  the  St.itc--   nn  il),.  r>'liii"nship 
between  the  iirit  11111,1 1  1  ,..\.'r!iiii"iit  and 
the  States,  or  on  the  liiMnbution  of 
power  and  responsibilities  among  the 
\'arious  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signific  ant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Polit  les  and  Proc'dures  (44 
FR  11034.  Februar\  2f).  1979);  and  1  *)  it 
promulgated,  will  not  have  a  significant 
economic  impart.  positi\e  or  negative, 
on  a  sub.stantial  number  of  small  entities 
under  the  criteria  of  the  Reeulat(ir\ 
Flexibility  .Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  < ontained  in  the  Rules  Docket. 
A  copy  of  it  may  b»>  obtained  by 
contacting  the  Rules  Docket  at  the 
location  pro\  ided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatinn.  .Airrraft,  .\\  lation 
safety.  Safety 

The  Proposed  Amendment 

Ac:cordingly.  pursuant  to  the 
authority  delegated  to  mi'  \)\  the 
Administrator,  the  Fetieral  ,\\  iiitidn 
.Administration  proposes  tu  -nir-nl  p.irt 
39  of  the  Federal  .Axiation  K>'L:iii,itions 
(14  CFR  part  391  as  follows 

PART  3^— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\ulhority:  4'l  1    .S  C:   lOfilg).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
McDonnell  Douglas:  Ducket  2001-NM-64- 

\D. 

Appllrohilitv:  Model  MD-II  and  "nF 
series  airplanes,  (  eriitii  ated  in  any  categorv: 
equipped  with  I'niled  Technologies  Pratt  & 
Whitney  Model  ['\V4460  or  P\V4462  engines. 
engine  buildup  unit  ha\ing  neutral  quick 
engine  change,  i  um  units  4  ihrnugh  240 
iniluslve  and  serial  numbers  SlhiiOOl 
through  5213003  inc  lusive 

Note  1:  This  .AD  applies  tu  edc  h  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  ilie  area 


subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected.  Ihe 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificalion.  alteration,  or 
repair  on  the  unsafe  condition  addres.sed  bv 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  il. 

Cbmp/iancp.- Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an:ing  of  the  integrated  drive 
generator  (IDG)  wire  harness,  which  could 
result  in  smoke  and/or  fire  in  the  area  of  the 
forward  engine  mount  bolt  retainer  and/or 
fire  detector  responder.  accomplish  Ihe 

folluwine" 

Ktplfi(  tninil  .iiui  MimIiIii  dlion 

(a)  Within  1  year  after  Ihe  effective  dale  of 
this  AD.  replace  Ihe  wire  harness  support 
bracket  of  the  IDG  of  the  forward  engine 
mounts  with  a  new  support  bracket,  and 
modify  the  angle  of  the  bracket  near  the  oil 
filler  (i.e.,  cut  and  grind  flanges,  deburr 
edges,  fusion  weld  flanges,  and  reidenlify 
bracket),  per  Boeing  Alert  Service  Bulletin 
MDll-71A08fi,  Revision  01.  dated  May  21. 
2001. 

Note  2:  Boeing  Alert  Servif:e  Bulletin 
MDl  1-71 A086  references  United 
Technologies  Pratt  &  Whitney  Servii:e 
Bulletin  PW4MD11  71-107,  dated  May  15, 
1996,  as  an  additional  source  of  service 
information  for  accomplishing  the  proposed 
replacement  and  modification. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
United  Te<:hnologies  Pratt  &  Whitney  Model 
PW4460  or  PW4462  engines,  engine  buildup 
unit  having  neutral  quick  engine  change, 
cum  units  4  through  240  inclusive  and  serial 
numbers  .5166001  through  521.1003  inclusive, 
shall  be  installed  on  any  airplane  unless  the 
requirements  of  paragraph  (a)  of  this  AD  have 
been  done 

•MteinaliM  Methods  tA  (kimpliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
pnjvides  an  acceptable  level  of  salt,  iy  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (A(;0). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  AGO. 

Note  3:  Information  concerning  Ihe 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  I.us  Angeles  AGO. 

Special  Might  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  se<:tions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  Ihe  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  October 
1,2{)()1  I 

Charles  Huber. 

Acting  Manager.  Transport  Airplane 
Din'ctoratf.  Aircraft  Certification  Service. 
iFR  Do<    l)l-2'.05n  Filed  10-4-01;  8:43  ami 

BILLING  C00€  4910-13-P 

DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  | 

[Docket  No.  2001-NM-63-AD] 
RIN  2120-AA64  | 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

agency:  Federal  Aviation         ' 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemakinij 

(NTRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  apphcable  to  certain 
McDonnell  Douglas  Model  MD-ll  and 
MD-llF  series  airplanes,  that  currentlv 
requires  replacement  of  the  existing 
terminal  strips  and  supports  above  the 
main  cabin  area;  and  installation  of 
spacers  between  terminal  strips  and 
mounting  brackets  in  the  avionics 
compartment;  as  applicable  This  action 
would  require  replacing  the  applicahk 
terminal  strips  in  the  avionics 
compartment  with  new  terminal  strips. 
This  action  also  would  require 
performing  an  inspection  to  detect 
arcing  damage  of  the  surrounding 
structure  of  the  terminal  strips  and 
electrical  cables  in  the  avionics 
compartment,  and  repairing  or  replacing 
any  damaged  component  with  a  new 
component.  This  proposal  is  prompted 
bv  reports  of  arcing  between  the  power 
feeder  cables  and  support  brackets  of 
the  terminal  strips  on  airplanes 
previously  modified  per  the  existing 
AD.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
electrical  arcing  caused  by  power  feeder 
cable  terminal  lugs  grounding  against 
terminal  strip  support  brackets,  which 
could  result  in  smoke  and  fire  in  the 
main  cabin  or  avionics  compartment. 
DATES:  Comments  must  be  received  by 
November  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No  2001-NM- 
63-AD,  1601  Lind  Avenue,  SVV.. 
Renton.  Washington  98055^056. 


Conmi'Tits  may  be  inspected  at  this 
location  between  9  a.m.  and  1  p.m.. 
Mondav  through  Friday,  except  Federal 
holidavs.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Intornft  using 
the  following  address:  9-onm- 
nprmconiment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
'•Docket  No.  2001-NM-63-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCI!  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  :^fl5.T  I.dkewood 
Boulevard.  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L.5A  (D800- 
00241.  This  information  mav  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulp\ard.  Lakewood,  C^alifornia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer. 
Svstems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Ortification  Office.  3960  Paramount 
Boulevard.  Lakevvood,  California 
90712-4137;  telephone (562) 627-5350; 
fax (562) 627-5210, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
recened  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues, 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator.',  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-63-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRlCl  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-63-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  Februarv  10,  2000.  the  FAA  issued 
AD  2000-03-15.  amendment  3^11574 
(65  FR  8025.  February  17.  2000), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  -llF  series 
airplanes,  to  require  replacement  of  the 
existing  terminal  strips  and  supports 
above  the  main  cabin  area;  and 
installation  of  spacers  between  terminal 
strips  and  mounting  brackets  in  the 
avionics  compartment:  as  applicable. 
That  action  was  prompted  by  a  report 
indicating  that,  during  flight,  an 
incident  of  electrical  arcing  occurred  at 
a  terminal  strip  located  overhead  in  the 
main  cabin.  The  requirements  of  that 
AD  are  intended  to  prevent  electrical 
arcing  caused  by  power  feeder  cable 
terminal  lugs  grounding  against 
terminal  strip  support  brackets,  which 
could  result  in  smoke  and  fire  in  the 
main  cabin  or  avionics  compartment. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-03-15, 
the  FAA  has  received  a  report  of  arcing 
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between  the  power  feeder  cables  and 
support  brackets  of  the  terminal  strips 
on  a  McDonnell  Douglas  Model  MD-1 1 
series  airplane.  This  airplane  had  been 
modified  per  the  requirements  of 
paragraph  (b)  of  AD  2000-03-15  (which 
referenced  McDormell  Douglas  Alert 
Service  Bulletin  MD11-24A147,  dated 
March  24,  1999,  as  the  appropriate 
source  of  service  information  for 
accomplishing  the  modification). 
Investigation  revealed  that  the  design 
and  installation  did  not  provide 
adequate  clearance  between  the 
terminal  strips  and  support  brackets, 
which  allowed  a  power  feeder  cable 
terminal  lug  to  ground  against  a 
terminal  strip  support  bracket.  This 
condition,  if  not  corrected,  could  result 
in  electrical  arcing  and  consequent 
smoke  and/or  fire  in  the  main  cabin  or 
avionics  compartment. 

The  incident  that  prompted  this 
proposed  AD  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A178,  dated  May  14. 
2001,  which  describes  the  following 
procedures: 

1.  Replacing  the  applicable  terminal 
strips  in  the  avionics  compartment  with 
new  terminal  strips  (including 
inspecting  wires  for  damage,  repairing 
any  damaged  wire,  and  removing  the 
nameplate);  and 

2.  Performing  a  general  visual 
inspection  to  detect  arcing  damage  of 
the  surrounding  structure  of  the 
terminal  strips  and  electrical  cables  in 
the  avionics  compartment,  and  repairing 
or  replacing  any  damaged  component 
with  a  new  component. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-03-15  to  continue 
to  require  replacing  the  existing 
terminal  strips  and  supports  above  the 
main  cabin  at  station  Y=5-32.000  with 
new  terminal  strips  and  supports  The 
proposed  AD  also  would  require 
accomplishment  of  the  actions  specified 


in  the  ser\'ice  bulletin  described 
previously,  except  as  described  below 

The  modification  required  by 
paragraph  (b)  of  AD  2000-03-i5  would 
effectively  be  removed  from  the  airplane 
when  the  replacement  required  bv 
paragraph  (b)(2)  of  this  proposed  AD  is 
done. 

DifiRerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  specifies  to  repair  damaged 
structure  per  the  Structural  Repair 
Manual  (SRM),  However,  the  SRM  doe;, 
not  provide  adequate  procedures  for 
repair  of  certain  structural  material 
Therefore,  this  proposed  AD  would 
require  the  repair  of  damaged  structure 
that  is  not  covered  in  the  SRM  to  be 
accomplished  per  a  method  appro\  ed 
by  the  FAA. 

Cost  Impact 

There  are  approximately  133  Model 
MD-ll  and  -11 F  series  airplanes  listpH 
in  McDonnell  Douglas  Alert  Servu  p 
Bulletin  MD11-24A178.  dated  Mav  14 
2001.  of  the  affected  design  in  the 
worldwide  fleet.  The  F.\A  estimates  that 
52  airplanes  of  U.S.  registrv  would  be 
affected  by  this  proposed  AD 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  3  (for  Group  1  dir^ilanes) 
and  4  (for  Group  2  airplanes)  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour 
Required  parts  would  cost 
approximately  $1,142  per  airplane 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,322  (for  Group  1  airplanes)  and 
$1,382  (for  Group  2  airplanes)  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  nf 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  onl\  thf 
time  necessary-  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
the  FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  bv 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 


U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

C;urrently.  there  are  no  Model  MD-ll 
series  airplanes  listed  in  McDonnell 
Douglas  AU'vt  .Ser\'ice  Bulletin  MDll- 
24A150.  dated  March  25,  1999,  on  the 
U.S.  Register  However,  should  an 
rfffec  ted  airplane  be  imported  and 
pla(  ed  on  the  U.S.  Register  in  the  futxire. 
it  would  require  approximately  1  work 
hour  to  accomplish  the  replacement 
currently  required  by  AD  2000-03-15, 
and  retdined  in  this  proposed  AD.  at  an 
average  labor  rate  of  $60  per  work  hour. 
1  he  cost  of  required  parts  would  be 
$885  Based  on  these  figures,  the  cost 
impart  of  this  AD  for  this  replacement 
would  be  $945  per  airplane. 

Regulatorv'  Impart 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  ha\p  ff(jpralism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulator\  Policies  and  Procedures   44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economif  impat  t.  positne  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulator)'  evaluatian  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  ol)t.iiii>-(j  by 
contacting  the  Rule'>  D(jt.ket  at  the 
location  proMded  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

.\ir  transf)ori.ition.  Aircraft.  Aviation 

sdfetv.  ,Saf('t\ 

The  Proposed  Amendment 

.\(  (  ordingly,  pursuant  to  the 
duthyrit\  delegated  to  me  by  the 
.•\dmmistrator.  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
^9  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  .^9)  as  follows 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authonl\  i  nation  for  part  39 
continues  to  read  as  follows: 

Aulhnnl\    49  U.S.C.  106(g),  40113.  44701 
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§39.13    [Amended]  I 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1 1.574  (65  FR 
8025.  February  17,  2000).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows; 

McDonnell  Douglas:  Docket  2001-NM-63- 

.\D.  Supersfd^'s  .-\D  2000-0. 1-15. 
Amt'ndment  .1'>-11.t"4 

Applirabihtv  Model  .MD-1 1  and  MD-UF 
>eri«s  airplanes,  ds  lisit'd  in  M(  Uonnell 
Dougld.s  .Mert  Service  Bullftin  MDll- 
24.-\"l50.  ddtpd  March  2.5.  1W9,  dnd 
McDonnell  Dougld>.  .Mert  .Service  Bulletin 
MDn-24.\l  78,  "dated  M.n  14,  2001; 
(  ertificated  in  any  categor\ 

Note  1:  This  .\D  applies  t(i  t^dr  h  .airplane 
identified  in  the  preceding  dpplicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiecl  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner'operdtor  must  request  approval  for  an 
altprnative  method  of  rompliance  in 
accordance  with  paragraph  (c)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specifif  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electric  al  arcing  caused  by 
power  feeder  cable  terminal  lugs  grounding 
against  terminal  strip  support  brackets, 
\vh;ch  tould  result  in  smoke  and  fire  in  the 
main  (  abin  or  avioni(.s  compartment, 
dfcomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
2000-03-15:  Replacement  of  Terminal  Strips 
and  Supports 

Id!  For  airplanes  listed  in  the  effectivity  of 
M(  Donnell  Douglas  .Mert  Service  Bulletin 
MDn-24A1.50  dated  March  25,  1999,  on 
whu  h  the  modification  specified  in 
M(  Donnell  Douglas  Service  Bulletin  MDll- 
24-U8T  dated  .\ugust  1,  1995,  has  not  been 
,ii  (  omplished  Within  1  vear  after  March  23. 
2000  (the  effective  date  of  AD  2000-0,3-15. 
amendment  39-11574).  replai  e  the  existing 
terminal  strips  and  supports  above  the  main 
(  dbin  at  station  Y=5-32.00()  with  new 
terminal  strips  and  supports  in  accordani  e 
with  .M(  Donnell  Douglas  .Mert  Service 
Bulletin  MDn-24A150.  dated  .March  25, 

New  Action  Required  by  This  .\D". 
Replacement,  Inspection,  and  Corrective 
.Action.  If  Necessary 

(b)  For  airpidnes  listed  in  th.'  ►■ffectivity  of 
M(  Donnell  Douglas  Alert  Sitmi  e  Bulletin 
MDn-24Al~H.  dated  Ma\  14.  2001:  Within 
18  nvonths  after  the  effective  date  of  this  .AD. 
do  the  a(  tioiis  s[ie(  ified  in  p.iragraphs  (b)(1) 
and  (b)(2)  of  this  .\D  per  the  service  bulletin. 

(1)  Replace  the  applu.able  terminal  strips 
in  the  avionics  <  ompartmen!  with  new 
terminal  strips  (int  luding  insjiecting  wires 
for  damage,  repairing  anv  daniaaed  wire,  and 
removmg  the  nameplatej;  and 


(2)  Perform  a  general  visual  inspection  to 
detect  arcing  damage  of  the  surrounding 
structure  of  the  terminal  strips  and  elec:trif:al 
cables  in  the  avionics  compartment   If  an\ 
damage  is  detected,  before  furtlier  flight, 
repair  or  replace  any  damaged  component 
with  a  new  component,  per  the  ser\  ice 
bulletin:  except  if  the  type  of  structural 
material  of  the  surrounding  structure  that  has 
been  affected  is  not  covered  in  the  Structural 
Repair  Manual,  repair  per  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACQ),  FAA 

Note  2:  For  the  purposes  of  this  .AD,  a 
general  visual  inspection  is  defined  as  ".A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight.  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  mav  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  ot  i  ompliance  or 
adjustment  of  the  compliance  \'\me  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  F.AA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  th*^ 
Manager.  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  Oc:tober 
1,2001. 
Charles  Huber. 

Acting  Mtinager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  01-250:-i8  Tiled  h)-4-01.  8-4,t  am] 
WLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2001-NM-61-AD1 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT, 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  an  inspection  to  detect 
discrepancies  of  the  wire  bundles  in  the 
avionics  compartment  in  the  vicinity  of 
the  pedestal  extension  area  of  the  First 
Officer's  seat;  and  corrective  actions,  if 
necessary.  This  action  is  necessary  to 
prevent  chafing  of  wiring  in  the  avionics 
compartment,  which  could  result  in 
electrical  arcing  and  consequent  smoke 
and/or  fire  in  the  cockpit.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  19,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2001-NM- 
61-AD,  1601  Lind  Avenue,  S\V., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax" to  (425)  227-1232.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address;  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■'Docket  No.  2001-NM-61-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-bv-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-61-AD." 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-n4,  Attention:  Rules  Docket  No 
2001-NM-61-AD,  1601  Lind  Avenue. 
SVV.,  Renton,  Washington  QSOSS-^O.SB. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  in  which  wires  in  the 
avionics  compartment,  routed  under  the 
First  Officer's  seat  pedestal  extension 
area,  were  found  to  be  damaged  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes.  Wires  from  a  wire 


bundle  chafed  against  the  seat  up  stoji. 
located  on  the  pedestal  lower  pxtonsum 
as  the  seat  was  moved  up  and  down 
Such  chafing,  if  not  corrected,  could 
result  in  electrical  arcing  and 
consequent  smoke  and/or  fire  m  tiic 
cockpit, 

These  incidents  are  not  considori'd  to 
be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-ll 
series  airplane.  The  cause  of  that 
accident  is  still  under  in\-pstigation. 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  BotMug 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  histon-  nf  those 
airplanes  to  identifv  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (,^D)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Ser\ice  Bulletin  MDl  1- 
23A046,  Revision  01.  dated  May  21. 
2001.  The  service  bulletin  describes 
procedures  for  an  inspection  to  detect 
discrepancies  (i.e..  chafing,  improper 
routing  or  bundle  support,  missing  tie 
wraps,  improper  clearance)  of  the  wire 
bundles  in  the  avionics  compartment  in 
the  vicinity  of  the  pedestal  extension 
area  of  the  First  Officer's  seat;  and 
corrective  actions,  if  necessar>-.  The 
corrective  actions  include  repairing 
discrepant  parts,  replacing  damaged 
wires  with  new  wires,  rerouting  the 
wire  bundles,  and  tie  wrapping  t)undles 
if  necessan.-.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previoush 

Cost  Impact 

There  are  approximately  1 18  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet  The  FAA 
estimates  that  48  airplanes  of  l.'.S. 
registn*'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 


appr()\im<it('l\  !  wtrk  hour  per  airplane 
t!i  .11  rnmplish  the  proposed  inspection, 
.ind  tliat  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,880.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessar>'  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulator>  Impact 

Th(  M'uuiatKins  proposed  herein 
would  no!  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Goverrunent  and 
the  States,  or  on  the  distribution  of 
polver  and  responsibilities  among  the 
various  leveN  of  government.  Therefore, 
it  is  determnif'()  tli.it  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  131.32 

Fur  the  reasons  discussed  above.  I 
f  t'rtif\  that  this  proposed  regulation  (1) 
IS  not  a    significant  regulatory  action" 
under  Exet  utive  Order  12866:  (2)  is  not 
a    siunifu  .in!  rule  '  under  the  DOT 
Regul,itiir\  fiiln  les  and  Procedures  (44 
FR  1 1034,  February  26.  1979);  and  (3)  if 
promulgated   ui'I  diI  have  a  significant 
economic  inip.n  t   j  i  sitive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator.'  evaluation  prepared  for  this 
action  IS  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  DorJtet  at  the 
lo(  ation  provided  under  the  caption 
ADDRESSES 

List  of  Subjerts  in  14  (KK  Pari  3'* 

.\ir  transpnrt.ition,  Aircraft,  Aviation 
safetv.  Safetv. 

The  Proposed  .Amendment 

.•\c  ( (irdiiigh  ,  puTMjant  to  the 
authority  delegated  to  me  by  the 
.Administrator  ilie  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1-  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C   106(g].  40113.  44701 

§39.13    [Amended] 

2   Section  .19.1 3  is  amended  by 
adding  the  following  new  airworthiness 
directi\'^: 

McDonnell  Douglas:  Docket  2001-NM-61- 

.■\L) 
Appiii  •ibihtv:  Model  MD-11  series 
airplanes  ds  listed  in  Boeing  Alert  Sen'ice 
Bulletin  MDl  1-23A046.  Revision  01.  dated 
Mav  21.  2001:  certificated  in  any  category. 
Note  1:  This  .\D  applies  to  each  airplane 
idpntifieii  in  the  preceding  applicability 
proMM  in.  regardless  of  whether  it  has  been 
moditl"(i.  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner  operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effec  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wiring  in  the 
avionics  compartment,  which  could  result  in 
electrical  arcing  and  con,sequent  smoke  and/ 
or  fire  in  the  cockpit,  accomplish  the 
following: 

(a)  Within  1  year  after  the  effective  date  of 
this  .^D.  do  a  general  visual  inspection  to 
detef:t  discrepancies  (i.e..  chafing,  improper 
routing  or  bundle  support,  missing  tie  wraps, 
improper  clearance)  of  wire  bundles  in  the 
avionics  compartment  in  the  vicinity  of  the 
pedestal  extension  area  of  the  First  Officer's 
seat,  per  the  .Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  VtDll-23A046. 
Revision  01,  dated  May  21.  2001.  If  any 
discrepancy  is  detected,  before  further  flight, 
perform  the  applicable  corrective  actions 
(i.e..  repair,  replacement  of  damaged  wires 
with  new  wires,  reroute  wire  bundle,  and  lie 
wrap  bundle)  per  the  Accomplishment 
Instru(  tions  of  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
davlight.  hangar  lighting,  flashlight,  or  drop- 
light,  and  mav  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  .irea  being  checked." 

Note  3:  Accomplishment  of  the  inspections 
and  corrective  actions,  if  necessary,  per 
McDonnell  Douglas  Service  Bulletin  MDll- 
23-046,  dated  March  17,  1995.  before  the 


effective  date  of  this  AD,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  this  AD. 

.Mternative  Methods  nf  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  .Angeles  AGO. 

Nole  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
1,2001. 

Charles  Hub«r, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serx'ice. 
[FR  Doc.  01-25057  Filed  10-4-01:  8:45  am] 
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cockpit.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  19.  2001. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Paii39 

[Docket  No.  2001-NM-60-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
.Ailiniiustration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  relocation  of  the  mod  block 
tracks  on  the  flight  compartment  floor 
beams  in  the  avionics  compartment 
beneath  the  Captain's  and  First  Officers 
seats.  This  action  is  necessarv  to  prevent 
chafing  and  compression  of  electrical 
wiring  at  the  upper  track  mod  blocks  on 
the  flight  compartment  floor  beams  in 
the  avionics  compartment  beneath  the 
Captain's  and  First  Officers  seats, 
which  could  result  in  electrical  arcing 
and  consequent  smoke  and/or  fire  in  the 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  200I-NM- 
60-AD.  1601  Lind  Avenue.  SVV., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-6O-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakevvood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service" 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakevvood.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Portwood.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakevvood.  California 
90712-4137;  telephone  (562)  627-5350; 
fax (562) 627-5210. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Intere!!ted  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 
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•  Organize  comments  issue-bv-issue 
For  example,  discuss  a  request  tn 
change  the  compliance  time  and  a 
request  to  change  the  senice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specitic 
change  to  the  proposed  .\D  is  being 
requested. 

•  Include  justification  (e.g..  reason.s  or 
data)  for  each  request. 

Comments  are  specifically  invited  mi 
the  (iverall  regulatorw  eccmomu, 
environmental,  and  energy  aspec  ts  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  dale  for  tomments, 
in  the  Rules  Docket  for  e.xaminatiim  In 
interested  persons,  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  F.-\A  to 
acknowledge  reciMpt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statem.ent  is  made;  "Comments  to 
Docket  Number  2001-NM-60-AD   '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .Airplane  Directorate. 
ANM-n4.  .Attention:  Rules  Docket  No 
2001-NM-60-AD.  1601  Lind  Avenue. 
S\V  .  Renton.  Washington  980.T.5-405B. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  chafing  and  compression  of 
electrical  wiring  at  the  upper  track  mod 
blocks  on  the  flight  compartment  floor 
beams  in  the  avionics  compartment 
beneath  the  Captain's  and  First  Officers 
seats  on  McDonnell  Douglas  Model 
MD-11  series  airplanes.  The  cause  of 
such  chafing  and  compression  has  been 
attributed  to  the  seat  posts,  when  in  the 
full-down  position,  extending  into  the 
wiring.  This  condition,  if  not  corrected, 
could  result  in  electrical  arcing  and 
consequent  smoke  and/or  fire  in  the 
cockpit. 

These  incidents  are  not  considered  to 
be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-ll  series 


airplanes,  is  continuing;  to  re\  ieu  all 
aspects  of  the  serx'ir.e  histurv  of  those 
airplanes  to  identif\  potential  unsafe 
cfinditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
till'  lex'iew  become  available. 

Explanation  of  Relevant  Service 
Information 

Till'  FA.\  has  reviewed  and  approved 
B(ieing  Alert  .Service  Bulletin  MDll- 
24A03f).  Revision  01,  dated  May  21, 
2001,  The  service  bulletin  describes 
procedures  for  relocation  of  the  mod 
bloc  k  tr.'.rks  on  the  flight  compeurtment 
floor  1)1, mis  in  the  avionics 
(ompartiiK  nt  beneath  the  Captain's  and 
First  Offu  ri  s  M>,it,s  .Xccnmplishment  of 
the  a<  *H'!i-  s|i,>(,ified  m  the  ,ser\ice 
bulletin  !■-  intended  to  adequately 
fid(lre>^  till    jiii'ntifieri  unsafe  condition. 

Explanation  of  Requirements  ol 
Proposed  Rule 

Since  nn  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  ser\'ice  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  23  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  8  airplanes  of  U.S. 
registry  would  be  affec  ted  h\  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  cost  approximately  S705  per 
airplane  Based  on  these  figures,  the  cost 
impact  of  the  proposed  .AD  on  f  S 
operators  is  estimated  to  be  S6,600.  or 
S825  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  ac:tions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impac  t  figures  discussed  in  AD 
rulemaking  actions  represent  onlv  the 
time  necessar>-  to  perforin  the  specific 
actions  actually  required  by  the  .AD 
These  figures  typically  do  not  inc  lude 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  c  lose  np 
planning  time,  or  time  nee  essitated  b\ 
other  administrative  actions. 


RegulatoPk  Impac  1 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator>'  action '" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiec  ts  in  14  CER  Part  39 

Au  tiaiispwrlaiion.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13,  44701, 

§39,13     [Amended] 

2,  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Dnimtns:  Docket  2001-NM-60- 

Applicability:  Mociel  MD-11  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A036.  Revision  01.  dated 
May  21.  2001 ;  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  \U:  and.  if  the  unsafe  condition  has  not 
bef  n  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  compression  of 
electrical  wiring  at  the  upper  track  mod 
blocks  on  the  flight  compartment  floor  beams 
in  the  avionics  compartment  beneath  the 
Captain's  and  First  Officer's  seaLs.  which 
(  oiild  result  in  electrical  arcing  and 
(onsequent  >-moke  and/or  fire  in  the  cockpit. 
HI  ( fur.pli'.h  the  foUowine: 

Relocation  of  Mod  Block  Tracks 

id)  Within  1  year  after  the  effective  date  of 
this  AD.  relocate  the  mod  block  tracks  on  the 
flight  compartment  floor  beams  in  the 
avionics  compartment  beneath  the  Captain's 
and  First  Officer's  seats,  per  Boeing  Alert 
Service  Bulletin  MD-1124A036.  Revision  01. 
dated  Mav  21.  2001 

Nole  2:  Accomplishment  of  the  relocation 
per  McDonnell  Douglas  Service  Bulletin 
MDn-24-036.  dated  May  8.  1992.  before  the 
effective  date  of  this  .^D.  is  considered 
acceptable  for  compliance  with  the 
requirements  nf  this  .^0. 

.\lternative  Methods  of  Compliance 

tbj  An  dUernative  methud  ot  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  .Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FA.A  Principal 
Mamtenance  Inspector,  who  may  add 
i.ommeiits  and  then  send  it  to  the  Manager. 
Los  .Angeles  .\C0. 

Note  3:  Information  concerning  the 
existent  e  ot'  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  l.ns  .Angeles  ACO. 

Special  Flight  Permit 

[i  )  ,Spe(  lal  tliglit  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 

1.  :i)()\  I 

C;harles  Huber. 

Af  tirg  M,i nailer.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen.icf. 
'VR  Ooi    Ol-^-.O'.f)  Filed  10— »-()l;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration  14 
CFR  Part  39 

[Docket  No  98-ANE-66-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines 

agency:  Federal  Aviation 

Adniini.stration.  DOT. 

ACTION:  Notice  of  prnpn.siMi  rulemaking 

(Ni'RM). 


SUMMARY:  This  document  proiioses  the 
supersedure  of  an  pxisting  airworthiness 
dirpctive  (AD),  applicable  to  Pratt  & 
U'hitnev  (PW)  PVV4000  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Time  Limits  .Section  of 
the  manufacturer's  Engine  Manuals 
(EMs)  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure  This  proposal  would  modif\' 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  An  FAA  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  un(  (intained  failures.  The 
actions  specified  bv  this  proposed  AD 
an^  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
ne(emher4,  200r. 

ADDRESSES:  .Submit  comments  to  the 
Federal  Aviation  .\dministration  (FA^M. 
New  England  Region.  Office  of  the 
Regional  Counsel.  Attenticm:  Rules 
Docket  No.  4H-ANE-66-AD.  12  New- 
England  Executive  Park.  Burlington.  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  internet  using  the  following 
address:  9-ane(i(i(  ommpnt'S.fdci.gav. 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  bv 
appointment  between  tt  am,  and  4.30 
p.m..  Monday  through  Friday,  except 
Federal  hnlidavs 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCabe.  Aerospace  Engineer. 


Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New- 
England  E.xecutive  Park.  Burlington.  MA 
01803-5299;  telephone  (781) 238-7138. 
fax  (781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications 
should  identifv-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator)-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  selfaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-ANE-66-AD.  12  New- 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  June  5,  2000.  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  2000-12- 
02,  Amendment  39-11780  (65  FR 
37473,  June  15,  2000).  to  require 
revisions  to  the  Time  Limits  Section  in 
the  Engine  Manuals  (EMs)  for  certain 
Pratt  &  Whitney  (PW)  PW4000  series 
turbofan  engines  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  rotating  components  in  the 
fan  rotor  at  each  piece-part  exposure. 
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New  Inspection  Procedures 

Since  th«^  issuance  of  that  AD.  an  F.*\A 
study  01  in-service  events  in\'ol\'ing 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatorv  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  tn 
continue  in  service,  could  result  in 
uncontained  failures.  This  proposal 
would  modif\'  the  time  limitations 
section  of  the  manufacturer's  manual 
and  an  air  carrier's  approved  c  rmtinunus 
airworthiness  maintenance  program  tn 
incorporate  additional  inspection 
requirements. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-12-02  to  require  the 
additional  critical  life-limited  rotating 
engine  parts  to  be  subject  to  fo(  used 
inspection  at  each  piece-part 
opportunity. 

Economic  Analysis 

The  FAA  estimates  that  500  engines 
installed  on  airplanes  of  l\S  registrv 
would  be  affected  hv  this  proposed  AD, 
and  that  it  would  take  approximately  10 
work  hours  per  engine  to  accomplish 
the  proposed  actions.  The  a\erage  labor 
rate  is  S60  per  work  hour,  the  average 
Shop  Visit  Rate  is  .097,  and  the  average 
usage  is  3,2.50hrs/year/engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  L'S  operators  is 
estimated  to  be  about  594,000  per  M^di. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  becau.se  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 


with  state  authorities  prior  to 
publication  of  this  proposed  rule 

For  the  reastms  ciiscussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  1 1034.'  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators' 
Flexibility  Act   .\  i  opv  of  the  drafi 
regulatory  evaluation  prepared  for  this 
>!(  tion  IS  contained  in  the  Rules  Docket. 
A  copv  of  it  ma\  he  obtained  by 
contacting  the  Rules  Dm  ket  at  the 
location  provided  under  tiic  (  aption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transport.itiuii   .Xin  raft,  Aviation 
safetv.  Safet\ 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
.■\dniinistrator.  the  Federal  Aviation 
.■Xciniinistration  pro()oses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authoritv  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  II.S.C.  106(g),  40113.  44701. 

§39.13     [Amended] 

2  Section  39  13  is  amended  bv 
removing  Amendment  39-11780  (65  FR 
37473.  June  15.  2000).  and  by  adding  a 
new  airworthiness  dire(  ti\e,  to  read  as 
follows 

Pratt  &  Whitney:  Docket  No.  98-ANE-66- 

.■\D   Supers. .(ii'v   \l)  .'000-12-02. 
.VrTiendnn-n!  ,t't- 1  ;  -,h(i 

Af)pli(cihilil\    I'r<.t'  \  W  !  :':i,'V  (PVV)  Model 
l'U4().'5(),  inV4012    l'\\4tr.i.    i>\V4060. 
P\V4()()U.\,  i'\\4(l(.t)(     P\\4(M-J    P\V4152. 
i'\V41.-i().  I'\\4  1."ifi.\    !'\\4!-ih    !'\\'4160. 
i'\V44fil),  inV44(..',  i'\\4!(.H    i'\\41(i8A. 
f'VV41(i4.  P\V4074.  P\V4U74U,  l'U4077. 


PW4077D.  P\V4084.  PW4084D.  P\V4090. 
PW409O-3.  PW4090D.  and  P\V4098  turbofan 
engines,  installed  on  but  not  limited  to 
Airbus  A300.  A310.  and  A3.30  series.  Boeing 
747,  767.  and  777  series,  and  McDonnell 
Douglas  MD-11  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
pre<  eding  applicability  provision,  regardless 
of  whether  it  has  t)een  modified,  altered,  or 
repaired  in  the  area  subie<:t  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affe<;ted.  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

lns|n>(:tions 

liij  Within  the  next  30  days  after  the 
effective  dale  of  this  AD,  1 1 )  revise  the  Time 
Limits  section  of  the  manufacturer's  Engine 
Manual,  Part  Numbers  50A342.  50A34.5. 
50A443,  50A605,  50A751.  .S1A342,  50A822 
51A7.S1  and  51A345.  as  appropriate  for  the 
Pratt  &  Whitnev  PW4050,  PW4052.  PW4056. 
PW4060.  PW4060A.  PW4062.  PW4060C. 
PW4152,  PW4].Sfi.  PW4156A,  PW4158. 
PW4160.  PW44H0,  PW4462,  PW4164. 
PW4168,  PW4168,^.  PW4074.  PVV4074D. 
PW4077.  PW4077D.  PW4084.  PW4084D. 
PW4090,  PW4090-3,  PW4090D,  and  PW409B 
series  turbofan  engines,  and  (2)  for  air 
carrier's,  revise  the  approved  mandatorv 
inspections  section  of  the  continuous 
airworthiness  maintenance  program,  bv 
adding  the  followingi'MANDATORY " 
INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piec^art  opportunity  in 
accordance  with  the  instructions  provided  in 
the  PW4000  series'tngine  Cleaning. 
Inspection  and  Repair  (CIR)  Manuals: 

For  Engine  Manuals  30A443.  .50A605.  and 
50A822.  add  the  follow  ing  table  data: 


Part  nomenclature 


Pari  No 


ClB  manual 
section 


CIR  manual  inspection 


CIR  manual 


Hub.  Front  Compressor  

Hub.  Turbine  Front  Assy  (Stage  1)     

Hub  Turbine  Intermediate  Rear  (Stage  2) 


All 
AH 
AR 


72-31-07 
72-52-05 
72-52-06 


lnsp/Check-02 
lnsp/Check-02 
lnsp/Check-02 


51A357 
51A357 
51A357 


For  Engine  ManudI  ,T().-\:i42,  aild  the  iollowuig  tdblr  li.ila: 


Part  nomenclature 


Hub.  LPC  Assembly 

Hub,  Turbine  Front  Assembly  (Stage  1) 

Seal— Air.  HPT  2nd  Stage  


Pan  No. 


CIR  manual 
section 


CIR  manual  Inspection 


CIR  manual 


AR 
AH 
All 


72-31-07 

72-52-05 

72-52-22 


lnsp/Check-02  51A357 

lnsp/Check-02  51A357 

lnsp/Check-02  '  S1A357 


50890 
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Part  nomenclature 


Hub,  Turbine  Rear  (Stage  2i 


Pan  No. 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


All 


72-52-06     lnsp/Check-02  51A357 


For  Engine  Manuals  50A345  and  50A751.  add  the  following  table  data: 


Part  nomenclature 


Pan  No 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


Hub   LPC  Assembly         

Seal— Air  HPT  1st  Stage 

Hub,  Turbine  Front  Assembly  (1st  Stage) 

Seal— Air  HPT  2nd  Stage  Assembly     

Hub.  Turbine  rear  Assembly  (2nd  Stage) 


AH 
AH 
All 
All 

All 


72-31-07  lnsp/Ctieck-02 

72-52-19  lnsp/Check-02 

72-52-05  lnsp/Check-02 

72-52-22  lnsp/Check-02 

72-52-06  lnsp/Check-02 


51A750 
51A750 
51A750 
51A750 
51A750 


F  >r  t  rm:  .   M  inuals  50A443.  50A6O5,  and  50A882.  add  the  following  table  data: 


Part  nomenclature 


Part  No. 


HPC  5th  Stage  Disk  .... 
HPC  Front  Drum  Rotor 
HPC  Rear  Drum  Rotor 
HPC  Rear  Drum  Rotor 


All 
All 
All 
AH 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


(')  72-35-     lnsp/Check-02 i  51A357 

06 
(') 72-35-     lnsp/Check-02  51A357 

07 
(2)72-35-     lnsp/Check-02  51A357 

08 
(3)72-35-     lnsp/Check-02  51A357 

10 


(')For  PW4000-94    Phase  I  &  III  ONLY 

(2)  For  PW4000-94    Phase  I  ONLY 

(3)  For  PW4000-94    Phase  III  ONLY 

For  JmamH  NldnuaU  t1.A342.  add  the  following  table  data: 


Part  nomenclature 


Pan  No. 


HPC  5th  Stage  Disk  

HPC  Front  Drum  Rotor 
HPC  Rear  Drum  Rotor 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


AH 
AH 
All 


72-35-06  lnsp/Check-02 
72-35-07  lnsp/Check-02 
72-35-10     lnsp/Check-02 


51A357 
51A357 
51A357 


For  Engine  Manuals  ,t1.\345  and  51A751.  add  the  following  table  data: 


Part  nomenclature 


HPC  5th  Stage  Disk 
HPC  Front  Doim  Rotor 
HPC  Rear  Daim  Rotor 
HPC  15tti  Stage  Disk 
HPT  1st  Stage  Airseal 
HPT  Front  Hub 
HPT  2nd  Stage  Airseal 
HPT  Rear  Hub 


Pan  No 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


AH 

An 

AH 
AH 
AH 
AH 
AH 
All 


72-35-06  lnsp/Check-02 

72-35-07  lnsp/Check-02 

72-35-10  lnsp/Check-02 

72-35-92  lnsp/Check-02 

72-52-19  lnsp/Check-02 

72-52-05  lnsp/Check-02 

72-52-22  lnsp/Check-02 

72-52-06  lnsp/Check-02 


51A750 
51A750 
51A750 
51A750 
51A750 
51A750 
51A750 
51A750 


For  Engine  ManuaU  5aA443    50AR0;'i,  and  50A882.  add  the  following  table  data: 


Part  nomenclature 


Stage  3  LPT  Disk 
Stage  4  LPT  Disk 
Stage  5  LPT  Disk 
Stage  6  LPT  Disk 


Pan  No 


CIR  manual 
section 


CIR  manual  inspection        CIR  manual 


All 
AH 
AH 


72-53-13     lnsp/Check-02  j  51A357 

72-53-14  I  lnsp/Check-02   51A357 

72-53-15     lnsp/Check-02  [  51A357 

72-53-16     lnsp/Check-02   : !  51A357 


For  Engine  Manual  t1.\34J.  add  the  following  table  data: 


Part  nomenclature 


Stage  3  LPT  Disk 
Stage  4  LPT  Disk 
Stage  5  LPT  Disk 
Stage  6  LPT  Disk 
Stage  7  LPT  Disk 


Part  No 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


-4- 


AU 
Al 

AH 
AH 
AH 


72-53-13     lnsp/Check-02  <  51A357 

72-53-14     lnsp/Check-02  

72-53-15     lnsp/Check-02  

72-53-16     lnsp/Check-02  

72-53-61  :  lnsp/Check-02  


51A357 
51A357 
51A357 
51A357 
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For  Engine  Manual  51A345.  add  the  following  table  data 


Part  nomenclature 


Pan  No 


Stage  3  LPT  Disk  

Stage  4  LPT  Disk  

Stage  5  LPT  Disk  .'. 

Stage  6  LPT  Disk  

Stage  7  LPT  Disk  

Stage  8  LPT  Disk  

Stage  9  LPT  Disk  

For  Engine  Manual  51A751.  add  the  following  table  data: 


Part  nomenclature 


Pan  No 


Stage  3  LPT  Disk  

Stage  4  LPT  Disk  

Stage  5  LPT  Disk  

Stage  6  LPT  Disk  

Stage  7  LPT  Disk  

Stage  8  LPT  Disk  

Stage  9  LPT  Disk 
(1)  FPI  method  only. 


CIR  manual 
section 


CIR  manual  inspection 


72-53-13  Insp  Check -02   Config-1 

72-53-14  Insp  Check -02 

72-53-60  lnspCheck-02 

72-53-16  lnspCheck-02   Config-1 

72-53-72  lnspCheck-02     

72-53-62  lnspCheck-02  Config-1 

72-53-63  lnspCheck-0?     


CIR  manual 


51A750 
51A750 
51A750 
51A750 
51A750 
51A750 
51A750 


CIR  manual 
section 


CIR  manual  inspection 


CIR  manual 


72-53-13     lnsp/Check-02  Config-2     See 

Note  ( 1 ) 

72-53-14     inspCheck-02  

72-53-60     insDCheck-02    

72-53-16     inspCheck-02  Config-2.    See 

Note  1 1 ) 

72-53-72      lnspCheck-02     

■^2-53-62     lnspCheck-02  Config-2.    See 

Note  I " 
72-53-63  '  lnspCheck-02  


51A750 

51A750 
51A750 
51A750 

51A750 
51A750 

51A750 


(2)  For  the  purposes  of  these  mandator; 
inspections,  piece-part  opportunitv  means: 

U)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturers  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (d)  of 
this  .AD.  and  notwithstanding  contrary- 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43  16).  these 
enhanced  inspections  shall  be  performed 
only  in  accordance  with  the  TLS  of  the 
appropriate  PVV4000  series  Engine  Manuals. 

Alternative  Method  of  Compliance 

(c)  .^n  alternative  method  of  compliant  e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Engine  Certification 
Office  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  direc:tive. 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(d)  Spec;ial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Continuous  Airworthiness  Maintenance 
Program 

|e)  The  record  of  the  mandatory 
inspections  required  as  a  result  of  revising 
the  Time  Limits  of  the  PVV4()0()  series  Engine 
Manuals  as  provided  by  paragraph  (a)  of  this 
.\D  shall  be  maintained  by  F.-\A  certificated 
air  carriers  who  have  an  approved 
continuous  airworthiness  m.iintenance 
program  in  accordance  with  the  record 
tceeping  system  currently  specified  in  their 
manual  required  by  sections  121.369  of  the 
Federal  .Aviation  Regulations  (14  CFR 
121.369);  or.  in  lieu  of  the  record  showing  the 
current  status  of  each  mandators  inspection 
required  by  sections  121  380(a)(2)(vi)  of  the 
Federal  .Aviation  Regulations  (14  f"FR 
121.380(a)(2)(vi)l.  (  ertifu.ated  ,nr  ,  „itu-t^ 
may  establish  an  alternate  ssst.'n;  '.A  hm  i^fi 
retention  that  pro\  ides  a  niethcii  Un 
preservation  and  retrieval  ot  the  aiamtcnrii:!  i- 
record  that  ini  hides  the  inspet  tion'-  re>.ultmt 
from  this  AD.  and  include  the  p^ln  \  ami 
procedures  for  implementing  this  rflieni«tf 
method  in  the  manual  required  bv  sectiuiib 
121  369  (c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121  369  [(  ))  provided 
the  alternate  system  must  require  the 
maintenance  record  be  maintained  either 
indefinitely  or  until  the  work  is  repeated 

Note  3:  These  record  keeping  rw:iuirement^ 
apply  only  to  the  records  used  tn  doi  umen! 
the  mandatory  enhanced  inspections 
required  as  a  result  of  revising  the  Time 
Limits  section  of  the  P\\'400()  series  Engine 
.Manuals  as  provided  in  paragrajih  la)  of  this 
.AD.  and  do  not  alter  1  or  amend  the  re(  ord 
keeping  requirements  for  an\  other  .AD  or 
regulatory  requirement 


Issued  in  Burlington.  Massachusetts,  on 
October  1.  2001. 
|av  I   Pardee. 

\  fa  nager,  tngme  and  Propeller  Directorate, 
i.n  rofi  Certification  Sen'ice. 
iFR  Doc.  01-2.S055  Filed  10-4-01;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-49-AD] 
RIN2120-AA64 

Airworthiness  Directives:  General   . 
Electric  Company  CF34  Series 
Turbofan  Engines 

agency:  !  ('(iiTdl  .Aviation 

.A<imiinstrdtiun,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

iNPRM). 

SUMMARY:  The  Federal  Aviation 

.Administration  fP.A.Al  proposes  to 
supersfc'dp  an  t'M-tmsj  ..irworthiness 
dinntnc   .AI),   tli.it  i^  .tjijUcable  to 
(icnerdi  Kh-i  tru   (  '-iT;(,,iir,  CF34  series 
turbofan  ('nt;int'v  Tti,:'   \n  currently 
requires  rcvisinns  ;,    ;[,,   !  [^-ine 
MaintenaiK  f  Pr')i;r,4i!,  -p.-i  i)..'d  in  the 
manufacturer  •-  lii^!ru(  lions  for 
(Continued  Airuurttuiitiss  (ICA)  for 
Crf  nerai  Electric  Company  (GE)  CF34 
series  turbofan  eumnes   Tlii^  proposal 
would  m(i(1if\  the  airw  i  irt)iui>'ss 
limitations  sectmn  :>l  the  manufacturer's 
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manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements.  An  FAA  study 
of  in-service  events  involving 
uncontamed  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
mandatorv  inspections.  The  mandator} 
inspections  are  needed  to  identify'  those 
critical  rotating  parts  with  conditions, 
which  if  allowed  to  continue  in  service, 
could  result  in  uncontained  failures 
The  actions  specified  bv  this  proposed 
AD  are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane 

DATES:  Comments  must  be  received  by 
December  4,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No  99-NE-4^ 
AD.  12  New  England  Executive  Park 
Burlington.  MA  01803-5299  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address;  9-anp- 
adcomwenteifaa  gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location  bv 
appointment  between  8  am  and  4:J0 
p.m..  Mondav  through  Fridav.  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield.  .\erospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New- 
England  E.xecutive  Park.  Burlington.  MA 
01803-5299:  telephone  (781)  238-7146. 
fax  (781) 238-7199 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  b\  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire  Communications 
should  identif\-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule  The 
proposals  contained  in  this  action  ma\' 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator.',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  tlie  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 


interested  persons.  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;    f Comments  to 
Docket  Number  99-NE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
F.-\A.  New  England  Region.  Office  of  the 
Regional  (Counsel,  .Attention;  Rules 
Docket  No.  99-NE-49-AD.  12  New- 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  Mav  ".  2001,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  2000-03- 
0.^  Rl.  .-Vmendment  39-12228  (66  FR 
26787.  May  15.  2001),  to  require 
revisions  to  the  Engine  Maintenance 
Program  specified  in  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  ffir  General  Electric 
Company  (GE)  CF34  series  turbofan 
engines  at  each  piece  part  exposure 
exposure. 

.Additional  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 

studv  (if  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatorv  inspections.  The 
mandatorv  inspectiims  are  needed  to 
identif\-  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failures  This  proposal 
would  modify  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthint.'ss  maintenance 
prtjgrani  to  incorporate  additional 
insppction  requirements. 

Proposed  .Actions 

Since  an  unsafe  cemdition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
sup«>rsede  AD  2000-03-03  Rl  to  add 
additional  inspections  for  certain 
critical  rotating  engine  parts  at  each 
piece-part  opportunity. 

Economic  Analysis 

The  FAA  estimates  that  1022  engines 
installed  on  aircraft  of  U.S.  registry' 


would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  32  work  hours  per 
engine  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Using  average 
shop  visit  rates,  200  engines  are 
expected  to  be  affected  per  year.  Based 
on  these  figures,  the  total  annual  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  5384,000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Anrtended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12228  (66  FR 
26787.  May  15,  2001),  and  by  adding  a 
new  airworthiness  directive: 
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General  Electric  Company:  Docket  No  <?!>- 
NE-49-AD,  Supersedes  AU  2000-(J:i-()3 
Rl.  .\niendment  39-12228 

Applicability 

This  ainvorthiness  directive  (AD1  is 
applicable  to  Cieneral  Elwtrif  Compain  (CI:;) 
CF.34-3A1  and  -,3Bl  series  turbofan  engines, 
installed  on  but  not  limited  to  Bombardier 
Canadair  CL  600-2Biq(Rn  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  afea 
subject  to  the  requirements  of  this  ,\D.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner.'operator  must  request  appro\al  for  an 
alternative  method  of  compliance  In 
accordance  with  paragraph  (c)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  in(  lude 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indii:ated.  unless  alreadv  done 


To  prevent  ( ritn  a!  life-limited  rotating 
engine  part  failure  which  could  result  in  an 
un(  ontained  engine  failure  and  damage  to 
the  airplane,  ac  (  (impiisfi  the  following: 

Inspections 

(a)  Within  the  next  ,10  days  after  the 
efie(  tive  date  of  tins  .XD,  revise  the  CF34 
Engine  Maintenaiu  e  Program.  Chapter  5-21- 
00.  of  the  GE  CF34  .Series  Turbofan  Engine 
Manual.  SEI-756.  For  air  carrier  operations, 
revise  the  approved  oontinuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

9  C:F34-3A1  and  CF34-:iB}  Engine 
Mainlfnancr  Progrum — Siandaton- 
Inspect  ion  Heqiiin^mt-nls. 

l.\]  This  proi  edure  is  used  to  identifv 
s[ie(  ific:  piece-parts  that  require  mandatory 
inspections  that  must  be  accomplished  at 
each  piece-part  exposure  using  the  applicable 
Chapters  referenced  in  Table  804  for  the 
insjiection  requirements  The  inspection 
requirements  listed  in  Table  804  are  not 
required  for  an\  piete-part  exposure 
resulting  when  the  engine  remains  on-wing 
while  performing  maintenance  practice. 
special  procedure  Nunit.icr  41  listed  in  SEI- 
7.56.  f  hapter  72-<)()-00. 

(B)  Piece-part  exposure  is  defined  as 
follows:  Note:  Fan  disk  piere-fiart  includes 


the  fan  disk  witli  the  56  fan  pin  bushings 
installed. 

(1)  For  engines  that  utilize  the  "On 
Condition"  maintenance  requirements:  The 
part  is  considered  completely  disassembled 
to  the  piece-part  level  when  done  in 
accordance  with  the  disassembly  instructions 
in  the  GEAE  authorized  overhaul  Engine 
Manual,  and  the  part  has  accumulated  more 
than  100  cycles-in-service  since  the  last 
piece-part  opportunity  inspection,  provided 
that  the  part  was  not  damaged  or  related  to 
the  cause  for  its  removal  from  the  engine. 

(2)  For  engines  that  utilize  the  "Hard 
Time"  maintenance  requirements:  The  part  is 
considered  completely  disassembled  when 
done  in  accordance  with  the  disassembly 
instructions  used  in  the  "Minor 
Maintenance"  or  "Overhaul"  instructions  in 
the  GEAE  engine  authorized  Engine  Manual, 
and  the  part  has  accumulated  more  than  100 
cycles-in-service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine. 

C.  Refer  to  Table  804  below  for  the 
mandatory  inspection  requirements. 


Table  804.— Mandatory  Inspection  Requirements 


Part  nomenclature 


Manual/chapter  sectionsubiect 


Mandatory  insp)ection 


Fan  Disk  (all) 


Stage  1  high  pressure  turbine  (HPT)  Rotor  Disk 
(all). 


Stage  2  HPT  Rotor  Disk  (all) 
(a)  Boltless  Rim  Configuration 


72-21-00   INSPECTION 
72^6-00   INSPECTION 


(b)  Bolted  Rim  Configuration 


HPT  Rotor  Outer  Torque  Coupling  (all) 


Forward  Fan  Shaft  (all)  

Fan  Drive  Shaft  (all)  

Stage  1  Compressor  Rotor  Disk  (CF34-3A1)  or 
Stage  1   Compressor  Rotor  Blisk  (CF34-3B1) 
(all) 

Compressor  Forward  Shaft  (all)     

Stage  2  Compressor  Rotor  Disk  (all)  

Stage  3-8  Compressor  Rotor  Spool  (all) 
Stage  9  Compressor  Rotor  Disk  (all) 
Compressor  Rotor  Rear  Shaft  (all) 
Compressor  Discharge  Rotating  Seal  (all) 
Stage  10-14  Compressor  Rotor  Spool  (all) 

Turbine  Rear  Shaft  (LPT  fiotor)  (all) 

Stage  3  Turbine  Disk  (all)    

Stage  4  Turbine  Disk  (all)  

Stage  5  Turbine  Disk  (all)  

Stage  6  Turbine  Disk  (all)  

Turbine  Dnver  Cone  (all)   


Ai  areas  iFPI). 

Bores  lECI) 

Aii  areas  (FPii 

Bores  (ECl). 
Bottholes  (ECl) 
Air  Holes  (ECl) 

72-46-00.  INSPECTION  '  All  Areas  (FPI) 

Bores  (EC 1 1 
Boltholes  (FPI), 
Air  Holes  (FPI) 
Boltholes  (ECl). 
Air  Holes  (ECl) 

72^6-00  INSPECTION  All  areas  (FPI) 

Bore  (ECl) 

72-21-00,  INSPECTION  AH  Areas  (FPI), 

72-22-00   INSPECTION  All  Areas  (FPI). 

72-33-00   INSPECTION  All  Areas  (FPI). 


72-33-00   INSPECTION  '  All  Areas  iFPI) 

72-33-00,  INSPECTION  Aii  Areas  iFPI) 

72-33-00   INSPECTION  Aii  Areas  (FPI 

72-33-00,  INSPECTION  All  Areas  iFPi 

72-33-00   INSPECTION  Al  Areas  iFPi 

72-33-00.  INSPECTION  All  non-coatea  Arr-as  (FPI). 

72-33-00.  INSPECTION  All  non-coatea  Areas  (FPI) 

72-53-00.  INSPECTION  Al'  Areas  (FPt; 

72-53-00.  INSPECTION  Aii  Areas  (FPI 

72-53-00,  INSPECTION  Ai.  Areas  iFPi 

72-53-00,  INSPECTION  Aii  Areas  (FPI, 

72-53-00,  INSPECTION  Aii  Areas  (FPI) 

72-53-00.  INSPECTION  AK  Areas  tFPI). 


FPI  =  Fluorescent  Penetrant  Inspection  Method 
ECl  =  Eddy  Current  Inspection" 


(b)  Exc:ept  as  provided  in  paragraph  (i  )  of 
this  AD.  and  notwithstanding  the  pro\  isions 
of  section  43.16  of  the  Federal  ,'\\  iaiion 


Regulations  (14  CFK  4:i  It.;  ih.ese  mandator\ 
inspections  shall  be  perfornied  only  in 
a<.(  ordance  with  the  C;i:i4  f.nijme 


Maintenance  Program.  Chapter  5-21-00.  of 
the  t.eneral  Electric  Company.  CF34  Series 
Turbofan  Engine  Manual,  SEl-756. 
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Alternative  Method  of  Compliance 

(cl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
F.\.\  Principal  Maintenance  Inspector  (PMI). 
whi!  mav  add  comments  and  then  send  it  to 
the  Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  ECO. 

I 
Special  Flight  Permits 

(d)  Spei;iai  flight  permits  maybe  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  .\irworthiness  Maintenanre 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  must  maintain  records  of  the 
mandatorv  inspections  that  result  from 
revising  the  CF34  Engine  Maintenance 
Program  and  the  air  carriers  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD.  and  include  the  policv  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
^121  369(c)  of  the  Federal  Aviation 
Regulations  |14  CFR  121.369(c)l:  however, 
the  alternate  svstem  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
pief;e-part  inspections  are  not  required  under 
§  121.380(a)(2)(vi)of  the  Federal  Aviation 
Regulations  ll4  CFR  121..380(a)(2)(vi)|.  All 
"jther  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
(iperHtuins 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenanie  plans 
to  reflect  the  Engine  Maintenance  Program 
requirements  specified  in  the  GE  CF34  Series 
Turbofan  Engine  Manual.         | 

Issued  in  Burlington.  Massachusetts,  on 

()<  loher  1    2001. 

jay  |.  Pardee,  I 

Manager.  Engine  and  Propeller  Directorate. 

.■\irrraft  Certification  Senice. 

(FR  D(K..  01-25054  Filed  10-1-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-34-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  HP.  137  Jetstream 
Mk.1,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
Airplanes 

agency:  Federal  Aviation 

.\dministration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
ddfipt  a  n»'w  airworthiness  directive 
(AD)  that  would  applv  to  all  British 
Aerospace  Model  HP.i:<7  [etstream 
Mk.l.  Jetstream  Series  200.  Jetstream 
Series  3101.  and  Jetstream  Model  3201 
airplanes  that  are  equipped  with  certain 
main  landing  gear  (MLG)  radius  rods. 
This  proposed  AD  would  require  you  to 
inspect  the  MLG  radius  rod  f  ylinders 
for  the  required  conductivity  or 
hardness  standard.  This  proposed  AD 
would  also  require  you  to  replace  any 
MLG  radius  rod  cylinder  that  does  not 
meet  this  standard.  This  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  bv  this  proposed  AD  are 
intended  to  prevent  failure  of  the  MLG 
due  to  incorrectly  heat  treated  MLG 
radius  rod  cylinders.  Such  failure 
during  takeoff,  landing,  or  taxi 
operations,  could  lead  to  loss  of  airplane 
control. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
hffor^'  I>(:ember6.  2001. 
ADDRESSES:  Submit  comments  to  F.^A, 
Centra!  Kft^mn.  Office  of  the  Regional 
Counsel,  Attt-ntinn:  Rules  Doc:ket  No. 
2001-CE-34-.\D.  yOl  Locust.  Room 
506,  Kansas  City.  Missouri  64106.  You 
may  view  anv  comments  at  this  location 
between  8  am  and  4  p.m  .  Monday 
through  Fridav,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  British 
Aerospace  Rcgiimal  Aircraft.  Prestwick 
International  Airport.  Ayrshire.  KA9 
2RW.  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  You 
mav  also  view  this  information  at  the 
RuiVs  DiK  ket  .it  thf  address  above, 
FOR  FURTHER  INFORMATION  CONTACT: 
Dcmg  Rudiilph.  .\erospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 


Locust,  Room  301,  Kansas  City. 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329--1090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD':"  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  vour  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  anv  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  fde  a  report  in 
the  Rules  Docket  that  summarizes  f^ch 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-34-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all  British 
Aerospace  Mode!  HP.  137  Jetstream 
Mk.l,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
airplanes  equipped  with  certain  main 
landing  gear  (MLG)  radius  rods. 

The  CAA  reports,  that  the 
manufacturer  of  the  MLG  radius  rods, 
APPH  Ltd.,  incorrectly  heat  treated  a 
batch  of  radius  rod  cylinders,  part 
number  (P/N)  184811.  Incorrect  heat 
treatment  of  the  MLG  radius  rod 
cylinder  causes  the  part  to  be  below- 
required  design  strength.  This  results  in 
reduced  structural  integrity  of  the  part. 
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What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  MLG.  Such  failure 
during  takeoff,  landing,  or  taxi 
operations  could  lead  to  loss  of  airplane 
control. 

Is  there  senice  intormation  that 
applies  to  this  subject?  The  following 
service  bulletins  apply  to  this  subject: 
— British  Aerospace  Alert  Service 

Bulletin  32-A-JA-010740.  Revision  2. 
Issued:  lulv  23.  2001.  This  service 
bulletin  specifies  inspecting  APPH 
Ltd.  P/N's  1847-A  through  1847-1 
and  1862-A  through  1862-L  .MLC 
radius  rods: 
—APPH  Ltd.  Service  Bulletin  No.  1847- 
32-08.  dated  luly  2001.  This  service 
bulletin  includes  procedures  for 
inspecting  P/Ns  1847-A  through 
1847-Land  1848-A  through  184a-F 
MLG  radius  rods  for  required 
conductivitv  nr  hardness  standard: 
and 
—APPH  Ltd,  Sprvice  Bulletin  No.  1862- 
32-08.  dated  [uly  2UU1.  This  service 
bulletin  includes  procedures  for 
inspecting  P/N>  1862-A  through 
1862-L  and  1848-A  through  1848-1- 
MLG  radius  rods  for  conductivit\-  or 
hardness  standard. 


What  action  did  thf  CAA  takf    Thi- 
CAA  classified  thest'  serxu  c  bulletins  as 
mandatory  and  issued  Hriti^ti  AI5 
Number  005-07-2001,  nnt  ddti-d    m 
order  to  ensure  the  continiKMi 
airworthiness  of  these  airfiiaues  in  the 
I'nited  Kingdom. 

ll'a.s  this  in  iic(.r)rdiini  r  with  the 
bilateral  ainvorthiness  (li^n-i  nient? 
These  airplane  models  are 
manufactured  in  the  Lnited  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Fedeiril   \\  lation 
Regulations  (14  CFR  21  2')   .nul  tt;p 
applicable  bilateral  airworthiness 
agreement 

Pursuant  to  this  bilateral 
airworthine<-s  agreement,  the  GAA  has 
kept  FAA  informed  of  the  situation 
described  above 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  1  his 
Proposed  AD 

What  has  FAA  drddrd^Jhe  FAA  has 
examined  tln'  f'niiiiig.s  'if  the  GAA: 
re\  lewed  all  a\ailable  information. 
including  the  service  information 
referenced  above:  and  determined  that: 
— The  unsaie  (.ondilinn  referenced  in 

this  document  exists  or  could  develop 


on  Dihir  British  Aerospace  Model 
HP.  137  Jetstream  Mk.l,  Jetstream 
Series  200,  Jetstream  Series  3101,  and 
Jetstream  Model  3201  airplanes  of  the 
same  type  design  that  are  equipped 
with  the  referenced  MLG  radius  rods; 

— The  actions  specified  in  the 
previously-referenced  ser\'ice 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  inspect  the  MLG  radius 
rods  for  the  required  conductivitv  or 
hardness  standard  and  replace  any  rod 
that  does  not  meet  this  standard. 

Cost  Impart 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  250  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection  using  the  eddy 
current  conductivity  test: 


Labor  cost 

Parts  cost 

Total  cost 

per 
airplane 

Total  cost 

onU.S 

operators 

1  workhour  per  radius  rod  (2  per  airplane) 

S60  =  S120  

No  parts  re- 
quired. 

S120 

S30  000 

We  estimate  the  following  costs  to  accomplish  the  proposed  inspection  using  the  Rockwell  hardness  test: 

Labor  cost 

Total  cost 
Parts  cost            per 
airplane 

Total  cost 

on  U.S. 

operators 

5  worktiours  per  radius  rod  (2  per  airplane)  -  S60  =  S600      

No  parts  re-                $600 

S150.000 

quired. 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  p'roposed  inspection  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such 
replacement: 


Labor  cost  tor  replacement  of  eacti  rnain  landing  gear  radius  rod 


Parts  cost 


Total  cost 

per 
airplane 


5  workhours  >  S60  =  S30G 


$9,000  !       $9,300 


Are  there  differences  between  this 
proposed  AD  and  the  ser\ice 
information?  British  Aerospace  Alert 
Service  Bulletin  32-A-IA010740. 
Revision  2.  Issued:  July  23.  2001. 
specifies  reporting  the  results  of  the 


inspections  to  British  .Aerospace 
Regional  Aircraft  This  proposed  AD 
does  not  require  this  action.  The  FAA 
recommends  that  each  owner/operator 
submit  this  information  We  are 
including  a  note  in  this  proposed  AU  to 


reflect  this.  British  Aerospace  and  the 
British  CAA  will  use  this  information  to 
determinr  whether  further  action  is 


ne(.es.sdr\ 
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The  FAA  will  evaluate  the 
information  from  the  British  CAA  and 
mav  initiate  frirther  rulemaking  action 

Compliance  Time  of  This  Proposed  AD 

What  IS  the  compliancp  time  of  this 
proposed  .4D'  The  compliance  time  of 
this  proposed  AD  is  "within  the  next  AQ 
calendar  davs  after  the  effective  date  of 
this  AD" 

Whv  IS  the  compliance  time  presented 
m  calendar  time  instead  of  hours  time- 
in-ser\'ice  ITISl'  Failure  of  the  MLG  is 
an  unsafe  condition:  however,  it  is  not 
a  direct  result  of  airplane  operation.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  10  hours  TIS 
as  it  is  for  an  airplane  with  500  hours 
TIS.  A  calendar  time  for  compliance 
will  ensure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities^  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 


would  not  have  federalism  implications 
under  Executive  Order  1,3132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory-  action?  For 
the  reasons  discussed  above.  1  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatorv  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  Februarv  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copv  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  prn\  uied  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safetv 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I  .S.C    l()6(g).  4011.1.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

British  Aerospace:  Docket  No.  2001-CE-.34- 
\D 

(a)  What  airplanes  are  affected  by  this  AD? 
This  .■\D  affects  Model  HP.  137  letstream 
Mk.l,  letstream  Series  200.  letstream  Series 
3101.  and  letstream  Model  3201  airplanes,  all 
serial  numbers,  that  are: 

(1)  certificated  in  any  category:  and 

(2)  equipped  with  a  main  landing  gear 
(MLG)  radius  rod.  APPH  Ltd.  part  number 
1847-A  through  1847-L.  1848-A  through 
1848-F.  or  1862-A  through  1862-L. 

(b)  Who  must  comply  with  this  AD? 
.\nvone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

fc)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  MLG  due  to 
incorrectlv  heat  treated  MLG  radius  rod 
cylinders.  Such  failure  during  takeoff, 
landing,  or  taxi  operations  could  lead  to  loss 
of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect,  using  an  eddy  current  conductivity 
tester  or  the  Rockwell  hardness  test  the  left 
and  nght  main  landing  gear  (MLG)  radius 
rods,  part  numbers  (P'N)  1847-A  through 
1847-L.  1848-A  ttirough  1848-F  and  1862- 
A  through  1862-L,  for  correct  conductivity  or 
hardness  standard  specified  m  the  ref- 
erenced service  information 

(2)  If  the  lesults  of  the  inspection  are  greater 
than  46%  International  Aluminum  &  Copper 
Standards  (lACS)  using  the  eddy  current 
conductivity  test,  or  less  than  79  using  the 
Rockwell  hardness  test  replace  the  MLG  ra- 
dius rod  with  an  FAA-approved  MLG  radius 
rod  meets  the  conductivity  or  hardness 
standard  specified  m  the  referenced  service 
infomiation 

(3)  If  the  results  of  the  inspection  are  equal  to 
or  greater  than  41  5%  but  less  than  or  equal 
to  46°o  lACS  using  the  eddy  current  conduc- 
tivity test,  or  equal  to  or  greater  than  79  but 
less  than  or  equal  to  87  using  the  Rockwell 
hardness  test,  replace  the  MLG  radius  rod 
with  an  FAA-approved  MLG  radius  rod  tnai 
meets  the  conductivity  or  hiardness  require- 
ments specified  in  the  referenced  service  m- 
fomriation 

(4)  If  the  results  of  the  inspection  are  m  the 
range  of  36  5  and  41  5%  using  the  eddy  cur- 
rent conductivity  test  or  in  the  range  of  87 
and  90  using  the  Rockwell  hardness  test  no 
replacement  of  the  MLG  radius  rod  is  re- 
quired 


Within  the  next  30  calendar  days  after  the  ef- 
fective date  of  this  AD 


Within  the  next  90  calendar  days  after  the  in- 
spection required  in  paragraph  d(1)  of  this 
AD 


Within  the  next  180  calendar  days  after  the 
laspection  required  in  paragraph  d(1)  of  this 
AD 


Not  applicable 


In  accordance  with  the  Accomplishment  In- 
structions section  of  British  Aerospace  Alert 
Service  Bulletin  32-A-JA010740.  Revision 
2,  Issued:  July  23,  2001 .  APPH  Ltd.  Sen/ice 
Bulletin  1847-32-08,  dated  July  2001, 
APPH  Ltd.  Service  Bulletin  1862-38-08. 
dated  July  2001 ,  and  the  applicable  mainte- 
nance manual. 

In  accordance  witti  Bntish  Aerospace  Alert 
Service  Bulletin  32-A-JA010740,  Revision 
2.  Issued:  July  23,  2001 .  APPH  Ltd.  Service 
Bulletin  1847-32-08,  dated  July  2001,  and 
APPH  Ltd.  Service  Bulletin  1862-32-08, 
dated  July  2001 


In  accordance  with  British  Aerospace  Alert 
Service  Bulletin  32-A-JA0 10740,  Revision 
2.  Issued:  July  23,  2001.  APPH  Ltd.  Service 
Bulletin  1847-32-08.  dated  July  2001.  and 
APPH  Ltd.  Service  Bulletin  1862-32-08. 
dated  July  2001 . 


In  accordance  with  APPH  Ltd.  Service  Bulletin 
1847-32-08,  dated  July  2001,  and  APPH 
Ltd  Sen/ice  Bulletin  1862-32-08,  dated 
July  2001. 
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Actions 


Compliance 


Procedures 


(5)  Do  not  install,  on  any  aftected  airplane,  a  P/ 
N  1847-A  through  1847-L.  1848-A  through 
184&-F,  or  1862-A  through  1862-L  MLG  ra- 
dius rod.  unless  it  has  been  Inspected  and  is 
found  to  meet  the  conductivity  or  hardness 
standard  specified  in  the  service  Information. 


As  of  the  effective  date  of  this  AD 


In  accordance  with   British   Aerospace  Alert 

Service  Bulletin  32-A-JA010740.  Revision 
2.  Issued  July  23.  2001. 


Note  1:  The  compliance  time  of  this  .^U 
differs  from  that  specified  in  British 
Aerospace  Alert  Service  Bulletin  32-.'\-I.\- 
010740.  Revision  2.  issued  luly  23.  2001 
This  AD  takes  precedence  over  any  other 
information. 

Note  2:  British  Aerospace  Alert  Service 
Bulletin  32-IA010740.  Revision  2.  Issued: 
|ulv  23.  2001,  specifies  reporting  the  results 
of  the  inspections  to  British 

Aerospace  Regional  .'\ircraft.  The  FAA 
highly  recommends  that  each  owner/operaUir 
submit  this  information.  British  Aerospace 
and  the  British  Civil  Airworthiness  .'Nulhorilv 
(CAA)  will  use  this  information  to  determine 
whether  further  action  is  necessary   The  FAA 
will  evaluate  the  information  from  the  British 
CAA  and  may  initiate  further  rulemaking 
action. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if; 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  .Mrplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  F.\A 
Principal  Maintenance  Inspector,  who  mav 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .A.D. 
regardless  of  whether  it  has  been  modified. 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  |e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  un,safe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  un.safe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Whure  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Coji{!ic\  Doug  Rudolph. 
Aerospace  Engineer.  F.'KA.  Small  .Mrplane 
Directorate.  901  Locust.  Room  301.  Kansas 
Citv.  Mis.souri  64106;  telephone:  (816)  329- 
40.59;  facsimile:  (816)  329-1090. 

(g)  What  if  I  need  to  Py  the  airplane  to 
another  location  to  comply  with  this  AD''  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 


British  Aerospace  Regional  Aircraft, 

Frestwick  International  Airport.  Avrshire. 
kA9  2RW.  Srotland;  telephone:  (01292) 
479888.  facsimile:  (U1292)  479703.  You  may 
view  these  documents  at  FAA.  Central 
Region.  CJffii  e  of  tht^  Regional  Counsel.  901 
Locust.  Room  506.  Kansas  City,  Missouri 
64106 

Note  4:  The  subject  of  this  AD  is  addressed 
m  British  .\D  Number  005-07-2001,  not 

dated 

Issued  in  Kansas  Citv  Missouri,  on 
Octotjer  1.  2001 
Dorenda  D.  Baker. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Sen  ice. 
IFR  Doc,  01-25048  Filed  10-^-01;  8:45  am) 
ntXING  CODE  4910-1>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-52-AD] 

RIN212a-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
n  series  airplanes.  This  proposal  would 
require  an  inspection  to  delect  arcing 
damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical 
cables  in  the  forward  cargo 
compartment;  and  repair  or  replacement 
of  any  damaged  part  with  a  new  part. 
This  proposal  also  would  require 
modification  of  the  applicable  terminal 
strip  installation  in  the  cargo 
compartment,  and  replacement  of  the 
applicable  terminal  strips  in  the  cargo 
compartment  with  new  strips  This 
action  is  necessary  to  prevent  arcing  and 
consequent  damage  to  the  terminal 
strips  and  adjacent  structure  and  smoke/ 
fire  in  the  forward  cargo  compartment. 


This  action  is  intended  to  address  the 

idf'ntificd  iHT-afe  condition. 

DATES;  l.uinmenls  must  be  received  by 
November  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA),  Transport 
Airplane  Diret:torate.  ANM-114, 
Attention:  Rules  Docket  No,  2001-NM- 
52-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
C^oniments  may  be  inspected  at  this 
location  betwppn  ^  ()()  a.m.  and  3:00 
p  m  .  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprm(  ()mmpnt@faa.gov.  Comments 
sent  via  fa.x  nr  the  Intfrnet  must  contain 

Dm  krt  No  2001-NM-52-AD"  in  the 
subji'ct  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
hv  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  riiirenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846,  .Attention   Data  and  Service 
Management   Dffit  C1-L5A  (D800-      . 
0024 )  This  information  may  be 
e.xamincd  at  the  FAA,  Transport 
.Airplane  Directorate,  1601  Lind 
.Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
( .ertific:ation  Office,  3960  Paramount 
Boule\ard,  I-akewood.  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Porlwood,  .Aerov[),i(  e  I-,!ii;iiie.r 
.Systems  and  Kquitinient  Braiu-li,  ,W,M- 
l.'IOL.  FAA,  Los  Angeles  Aircraft 
Certification  Offic  •     <m(,i)  F'dramount 
Boule\'ard.  l^kewoiui  i  „iiifomia 
90712-4137:  telephone  (562)  627-5350; 
fax  (562) 627-S2in 
SUPPLEMENTARY  INFORMATION; 

Comments  ln\ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
lhe\  mav  desire  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripln  ate  tu  the  ,uiiir"^s 


50898 


Federal  Register/ Vol.  66.  No.  194 /Friday,  October  5,  2001  /  Proposed  Rules 


specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-52-AD   '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  tn  the 
FAA.  Transport  .Airplane  Directorate, 
ANM-n4.  .Attention:  Rules  Docket  No. 
2001-NM-52-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  Ijecomc 
aware  of  an  incident  in  which  arcing 
occurred  between  the  power  feeder 
cables  and  terminal  strip  support 
brackets  on  a  McDonnell  Douglas  Model 
VfD-11  series  airplane.  Investigation 
revealed  that  insufficient  clearance 
exists  between  the  terminal  strips  and 
the  associated  support  brackets  This 
condition,  if  not  corrected,  could  result 
in  arcing  and  consequent  damage  to  the 
terminal  strips  and  adjacent  structure 
and  smoke/ fire  in  the  forward  cargo 
compartment. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 


the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane  The  c;ause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  FAA.  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FA.\  mav  f:nnsider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  F.-\.A  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MDl  1-24A174.  dated  January 
,il,  2001   The  service  bulletin  describes 
procedures  for  a  general  visual 
inspection  to  detect  arcing  damage  of 
the  terminal  strips,  surrounding 
structure,  and  electrical  cables  in  the 
forward  cargo  f:ompartment:  and  repair 
or  replacement  of  any  damaged  part 
with  a  new  part.  The  service  bulletin 
also  describes  procedures  for 
modification  (jf  the  applicable  terminal 
strip  installation  in  the  cargo 
compartment,  and  replacement  of  the 
applicable  terminal  strips  in  the  cargo 
compartment  \vith  new  strips.  The 
modification  and  replacement  include 
inspecting  for  damaged  cables  and 
repairing  of  anv  damaged  cable. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 

identified  that  is  likely  to  exist  or 
de\elop  on  other  products  of  this  same 
t\pe  design,  the  proposed  AD  would 
ri'quire  accomplishment  of  the  actions 
specified  in  the  ser\ice  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  spfHifies  to  repair  damaged 
structure  per  the  Structural  Repair 
Manual  (SRM)  However,  the  SRM  does 
not  pr()\  ide  adequate  procedures  for 
repair  of  certain  structural  material. 
Therefore,  this  proposed  AD  would 
require  the  repair  of  damaged  structure 
that  is  not  covered  in  the  SRM  to  be 


accomplished  per  a  method  approved 
by  the  FAA. 

Cost  Impact 

There  are  approximately  154  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  59  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  manufacturer 
has  committed  previously  to  its 
customers  that  it  will  bear  the  cost  of 
replacement  parts.  As  a  result,  the  cost 
of  those  parts  is  not  attributable  to  this 
proposed  AD.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$21,240,  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

The  cost  impact  figures  discussed  in 
AD  rulemaking  actions  represent  only 
the  time  necessary  to  perform  the 
specific  actions  actually  required  by  the 
AD.  These  figures  typically  do  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up.  planning  time,  or  time  necessitated 
by  other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  TSC.  106(g).  4011:^.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-52- 
.\D. 

Applicabilit}  :  \\ode\  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
.Mcrt  Sen  ire  Bulletin  MD11-24.M74.  dated 
lanuary  .il.  2001:  i  ertificated  in  any  <;ategor\ 

Note  1:  This  AD  applies  to  eat  h  airplane 
identified  in  the  preceding  applicabilitx 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  ;he  area 
subject  to  the  requirements  of  ihis  AD   For 
airplanes  thai  have  t)een  modified,  altered,  ur 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  ret]uest  appro\ril  for  an 
alternative  method  ofcomplianie  in 
accordance  with  paragraph  (b)  of  this  .XD 
The  request  should  in(  lude  an  assessment  o( 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  iiiclude 
spec;ific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  arcing  and  consequent  damage 
to  the  terminal  strips  and  adjacent  structure 
and  smoke/fire  in  the  forward  cargo 
compartment,  accomplish  the  following: 

Inspection,  Modification,  Replacement,  and 
Corrective  Actions,  If  Necessary 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  do  the  actions  spet:ified  in 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  .^D 
per  the  Accomplishment  Instructions  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MDn-24A174.  dated  lanuary  31.  2001. 

(1)  Do  a  general  visual  inspection  to  delect 
arcing  damage  of  the  terminal  strips, 
surrounding  structure,  and  electrical  c;ables 
in  the  forward  cargo  compartment.  If  any 


damage  is  detected,  before  further  fliglu. 
repair  or  replace  the  damaged  part  with  ri 
new  part,  per  the  servii  e  bulletin,  exc  ept  if 
the  tvpe  of  structural  m-Tterial  that  has  been 
affected  is  not  covered  in  the  Structural 
Repair  Manual  (SRM).  repair  per  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (AGO).  FAA 
Note  2:  For  the  purposes  of  this  AI),  a 
general  \'isual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assemblv  to  detect 
obvious  damage,  failure,  or  irregularity  Thi*- 
level  of  inspec;tion  is  made  under  normally 
available  lighting  conditions  su(  h  as 
daylight,  hangar  lighting,  flashlight,  or  cirop- 
iight,  and  may  require  removal  or  opening  of 
access  panels  or  doors  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximit\ 
to  the  area  being  checked,' 

Note  3:  Where  there  are  differences 

between  the  referenced  service  bulletin  and 
the  AD,  the  .\D  prevails. 

[2]  Modify  the  applicable  lernunal  strip 
installation  in  the  ca.rgo  t  ompartmeni 
(including  inspec  tion  for  damaged  cables  and 
repair  of  an\  damaged  (able) 

(3)  Replace  the  applicable  terminal  strips 
in  the  (  argo  i  ompartmeni  with  new  strips 
iuir  hiding  inspection  for  damaged  cables  and 
repair  of  an\  damaged  cable). 

.\lternative  Method.s  of  Compliance 

[h]  .\n  alternative  method  ui  i  iniplMnce  or 
adjustment  of  the  compliance  tini-   tlid' 
provides  an  acceptable  le\el  nf  s,if.'t\  may  be 
used  if  approved  b\  the  Mdii.iger.  l.uv 
.^ngeles  ACO.  F.-\,\  Operators  shall  submit 
their  requests  through  ,in  appropriate  FAA 
l'rin(  ip.il  Mainteuan(  e  Insftector.  who  may 
add  (  oniments  and  then  send  il  to  the 
.Manager,  Los  .Angeles  ACQ, 

Note  4:  Information  concerning  the 
existence  of  ap|)roved  alternative  methods  of 
(compliance  with  this  AD.  if  any.  may  be 
obtained  troni  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(c )  Special  flight  permits  may  be  issued  in 
accordance  with  sec  tions  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFH 
21.197  and  21  199)  to  operate  the  airplane  tn 
a  location  where  the  recjuirements  of  ihis  AU 
can  b«  accomplished. 

IssLied  in  Renton,  Washington,  on  OcIoJht 
1,  2001 
Charles  Huber, 

Acting  SianagtT.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
|FR  Doc,  01-2.'5065  Filed  10-^-01:  H  4,S  ami 
BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-53-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Fodcral  Aviation 

.Administration,  DOT. 

ACTION:  NntK  e  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dorviment  proposes  the 

acidptum  of  d  new  airworthiness 
directive  (.■^D)  that  is  applicable  to 
certain  Mc  Donneli  Douglas  Model  MD- 
11  series  airpldiies  This  proposal  would 
require  performing  <in  inspection  of  the 
wiring  uf  the  Fircx  bottle  discharge 
cartridge  of  the  No,  2  engine  at  station 
Y=2163  00  bulkhead  for  chafing  on 
adjacent  stnu  ture  and  damaged  wiring; 
repairing  damaged  wires:  and 
repositioning  wires,  if  necessan.    Thi--- 
action  is  necessar\-  to  prevent  (  ti.ffiriL 
and  possitile  daniage  to  the  wiring  ol  the 
Firt>\  bottle  (iischarge  cartridge  of  the 
No.  2  engine,  which  could  result  in 
improper  distribution  of  the  fire 
extinguishing  agent  within  the  No.  2 
engine  in  the  event  of  a  fire.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  (.omment'^  it: ust  be  received  by 
\o\eniber  19,  JUOl 
ADDRESSES:  Submit  comments  in 
tnplu  ate  to  the  Federal  Aviation 
.Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-n4. 
Attention  Rules  Docket  No.  2001-NM- 
5 3- AD   ItiOl  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
(omments  may  be  inspected  at  this 
loc  ation  between  9  00  a.m.  and  3:00 
p  m  ,  Mond.n  thr'  uuh  Friti,i\    except 
Federal  hnlulav^  ( ,i  iiniueiii^  inav  be 
submitted  \  la  fax  to  (425)  227-1232. 
t, omments  ma\'  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprni(  omment«'faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•Docket  No  2001-NM-53-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate,  ( .omments  scut  \  la  the 
Internet  as  attac  heii  e|..(  trNiiu  files  must 
be  formatted  in  ^icrosott  Wnrd  97  for 
Windows  or  .A.Sf ',11  text 

The  servK  e  information  reierem  cd  in 
the  proposed  rule  may  be  nbt.inie<i  iium 
Boeing  Commercial  Ain  r.ift  ( ^n  mp. 
Long  Beat. h  Division    <H'i'  I.ikew  dod 
Boulevard,  Long  f-icK  h   i  .diiiiirm.! 
9084fi,  Attention    Dat.i  and  Service 
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Management.  Dept.  C1-L5A  (D80f>- 
0024).  This  information  may  be 
examined  at  the  FAj\,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  S\V  ,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakevvood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California 
90712^137;  telephone  (562)  627-5350. 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-bv-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  tu 
acknowledge  receipt  of  fheir  comments 
submitted  in  response  to  this  ac;tion 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-53-AD  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA,  Transport  .Airplane  Directorate, 
.ANM-n4.  Attention:  Rules  Docket  No. 
2001-N'M-53-AD.  1601  Lind  Avenue. 
SVV.,  Renton,  Washington  98055-4056. 

Discussion 

.•\s  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  oc:(:urs.  the  FAA  has  become 
aware  that,  during  an  inspection  of  a 
McDonnell  Douglas  Model  MD-ll 
series  airplane,  the  wiring  of  the  Firex 
bottle  discharge  cartridge  of  the  No.  2 
engine  .was  found  chafing  an  adjacent 
support  beam.  A  subsequent  inspection 
found  three  other  occurrences  of  the 
discrepancv  The  cause  of  such  chafing 
has  been  attributed  to  inadequate 
clearance  between  the  wiring  of  the 
Firex  bottle  discharge  cartridge  and 
adjacent  support  beam.  This  condition, 
if  not  corrected,  could  result  in  chafing 
and  possible  damage  to  the  wiring  of  the 
Firex  discharge  cartridge  of  the  No.  2 
engine,  which  f:nuld  result  in  improper 
distribution  of  the  fire  extinguishing 
agent  within  the  No.  2  engine  in  the 
event  of  a  fire. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane  The  cause  of  that 
accident  is  still  undf^r  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 

and  operators  of  Model  MD-ll  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identif\'  potential  unsafe 
c;onditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process  The  process  is  continuing  and 
thf  F.-\A  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  .Service  Bulletin  MDl  1-26-037. 
dated  November  8.  2000.  The  service 
bulletin  describes  procedures  for 
performing  an  inspection  of  the  wiring 
of  the  Firex  bottle  discharge  cartridge  of 
the  No  2  engine  at  station  Y=2163.00 
bulkhead  for  chafing  on  adjacent 
structure;  repairing  damaged  wires;  and 
rt'posilioning  wires,  if  necessary. 
.Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 


intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Difference  Between  the  Service  Bulletin 
and  the  Proposed  AD 

The  Accomplishment  Instructions  of 
the  referenced  service  bulletin  describes 
procedures  for  an  inspection  of  the 
wiring  of  the  Firex  bottle  discharge 
cartridge  of  the  No.  2  engine  at  station 
Y=2163.00  bulkhead  for  chafing  on 
adjacent  structure.  However,  the  on- 
condition  procedures  for  that  inspection 
in  the  Accomplishment  Instructions 
address  chafing  AND  damaged  wiring. 
Therefore,  this  proposed  AD  requires 
the  subject  inspection  for  detecting  both 
chafing  and  damaged  wiring. 

Cost  Impact 

There  are  approximately  148  ModoJ 
MD— 11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  58  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,480.  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  40113  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

McDonnell  Douglas:  Docket  2001-.\M-r>3- 
AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
MDll-26-037.  dated  November  8.  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
.uxomplished  previously. 

To  prevent  chafing  and  possible  damage  to 
the  wiring  of  the  Firex  bottle  discharge 


cartridge  of  the  No.  2  engine,  whu  h  t  nulil 
result  in  improper  distribution  of  ihe  fire 
extinguishing  agent  within  the  No  2  eiigiiif 
in  the  event  of  a  fire,  accomplish  the 
following: 

General  Visual  Inspection 

(a)  Within  15  months  after  the  effective 
date  of  this  .\D.  do  a  general  visual 
inspection  of  the  wiring  of  the  Kirex  bottle 
discharge  cartridge  of  the  No.  2  engine  at 
station  Y  =  2163.00  bulkhead  for  chafing  on 
adjacent  structure  and  damaged  wiring,  per 
Boeing  Service  Bulletin  MDll-2f>-fl37.  dated 
November  8.  2000 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normallv 
available  lighting  ( rinditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  mav  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  ma\  be  required  to  gain  proximitv 
to  the  area  being  chet:ked." 

Note  3:  Where  there  are  differences 
between  the  referenced  service  bulletin  and 
the  .^D,  the  AD  prevails 

Condition  1  (No  Chafing  or  Damaged  Wiring) 

( 1 )  If  no  chafing  or  (ianiageci  wiring  is 
detefted,  no  further  action  is  required  bv  this 
AD 

Condition  2  (Chafing  With  No  Damaged 
Wiring) 

(2)  If  any  chafing  with  no  damaged  wiring 

IS  detected,  before  further  flight   reposition 
wires,  per  the  service  bulletin 

Condition  3  (Chafing  With  Damaged  Wiring) 

(3)  If  any  chafing  with  damaged  wiring  i^ 
delected.  t)efore  further  flight,  repair 
damaged  wires  and  reposition  wires,  per  ifu 
service  bulletin 

Alternative  Methods  of  Compliance 

(b)  .\n  alternative  method  of  <  oniplidiice  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet\  mav  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (A(X)), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FA.^  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ,^D,  if  an\,  may  be 
obtained  from  the  Los  .-Xngeles  ,ACO. 

Special  Flight  Permit 

(c)  Spec;ial  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  1P1 
of  the  Federal  Aviation  Regulations  114  C.l-R 
21,1')7  and  21,1^4)  to  np.T-i*i.  the  nirplane  !i 
a  location  where  the  requirements  of  this  .M) 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on  October 

1  :'(Kn 

Charles  Huber, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  01-25066  Filed  10-4-01;  8:45  amj 

BILUNG  COOe  «91&  1J-^> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-NM-54-AD; 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD~1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  NntK  e  of  proposed  rulemaking 

(NPRMi 


SUMMARY:  This  document  proposes  the 

adaption  of  a  new  ,!!r\M>rt)iiness 
directive  (AD)  that  i'^  ,ip;  ucable  to 
certain  McDonnell  IJ.iii^ids  Model  MD- 
1 1  series  airplanes  This  proposal  would 
require  an  inspection  of  the  connector 
cables  for  signs  of  arcing  and/or  signs  of 
moisture  penetration  into  the  ti\  I'rhertd 
decoder  units  (ODU).  and  replai  emt-n! 
nf  the  affcHted  ODl'Isl  with  h  new  ODU, 
if  necpssarv.  This  proposal  .lUi'  \M>ii]ri 
require  modification  and 
reidentification  of  the  cable  assemblies 
and  the  connpct  cable  assemblies  at 
ship-side  power  to  the  ODU.  ODU  to 
ODl",  and  adjacent  bag  racks  This 
action  IS  necpssar\  to  prevent  moisture 
from  entering  through  the  rear  of  the 
I  onnec:tor  of  the  ( )UL  s  located  in  the 
overhead  ha^age  stowage  racks,  which 
could  result  in  a  short    daniace  'o  the 
connector  pins,  and  <  onsequi-ni  -moke 
and/or  fire  in  the  c atiin.  This  action  is 
intended  to  address  the  identified 
unsafe  ( (inditioii 

DATES:  (..omments  must  be  received  by 
November  19,  2001 

ADDRESSES:  .Submit  (  omments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F.\A).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
54-.\D.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Cjimrnents  mav  he  inspe(  U-d  ,it  this 
location  between  '<  .i  iii    .i;iil   '  fi.m.. 
Mondav  through  Fnd,i\    e\,i  i  i  '  i  fderal 
holidays  (Comments  may  be  suhnutted 
via  fax  to  (425)  227-1232.  Comments 
ina\  dlsd  l)e  sent  \  1,1  ihe  Internet  using 
ttie  following  addresv  9-anm- 
nprmcomnientwfaa.gov.  Comments  sent 
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via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-54-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  ser\-ice  information  referenced  m 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management.  Dept  C1-L5A  (DaOO- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SVV  .  Renton.  Washington;  or  at 
the  F-\A.  Los  Angeles  Aircraft 
Certification  Office.  .3960  Paramount 
Boulevard.  Lakevvood.  California 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portvvood.  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 
90712^137.  telephone  (562)  627-5350; 
fax  (562) 627-5210 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittirtg  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  actum  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-bv-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\'ice  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  beint; 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  i>  made;  "Comments  to 
Docket  Number  2001-NM-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-n4.  .Attention:  Rules  Docket  No. 
2001-NM-54-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  several  incidents  of  smoke  in 
the  cabin  on  McDonnell  Douglas  Model 
MD-11  series  airplanes.  Investigation 
revealed  that  moisture  entered  through 
the  rear  of  the  connector  of  an  overhead 
decoder  unit  iODlJ)  located  in  the 
overhead  baggage  stowage  racks  and 
caused  a  short  and  damaged  the 
connector  pins.  This  condition,  if  not 
corrected,  could  result  in  smoke  and/or 
fire  in  the  cabin. 

These  incidents  are  not  considered  to 
he  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation. 

Other  Related  Rulemaking 

The  F,-\A.  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
correc  tive  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  iiiav  consider  additional 
rulemaking  actions  as  further  results  of 
the  re\iew  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
33A065.  dated  February  26,  2001.  which 
describes  procedures  for  an  inspection 
of  the  connector  cables  for  signs  of 
arcing  and/or  signs  of  moisture 
penetration  into  the  ODUs.  and 
replacement  of  the  affected  ODU(s)  with 
a  new  ODU,  if  necessary.  The  service 


bulletin  also  describes  procedures  for 
modification  and  reidentification  of  the 
cable  assemblies  and  the  connect  cable 
assemblies  at  ship-side  power  to  the 
ODU.  ODU  to  ODU.  and  adjacent  bag 
racks.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  118  Model 
MD— 11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  ODU 
(the  number  of  ODUs  will  vary  between 
15  and  299  depending  on  the  airplane 
configuration)  to  accomplish  the 
proposed  inspection  and  modifications, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  The  manufacturer  has 
committed  previously  to  its  customers 
that  it  will  bear  the  cost  of  replacement 
parts.  As  a  result,  the  cost  of  those  parts 
is  not  attributable  to  this  proposed  AD. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60  per  ODU. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
the  FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
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effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034"  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S  C.  106(g).  401  i:i  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Dot  kpt  2001-NM-54- 
.•\D. 

Applicability  Model  MU-l  1  series 
rtirplanes.  as  listed  in  Boeing  Alert  Service 
Bulletin  MDl  1-33,^06,5.  dated  Kebruarv  26. 
2001:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilit\ 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  (;liminated.  thi'  request  slmuld  include 
specific  proposed  at  tions  tn  address  i! 

C.omplinnri'  Required  as  indudted.  iinlcs-. 
accomplished  pre\iousl\ 

Tn  prevent  moisture  from  entering  through 
the  rear  of  the  connector  of  the  overhead 
decoder  units  (ODl')  located  in  the  overhead 
baggage  stowage  racks,  which  could  result  in 
a  short,  damage  to  the  connector  pins,  and 
t  onsequent  smoke  and/or  fire  in  the  cabin, 
ar(  omplish  the  following: 

Insftection,  Replacement,  if  Necessary,  and 
Modification 

(a)  Within  12  months  after  the  effective 
date  of  this  ,\D.  do  the  actions  specified  in 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this  AD 
per  Boeing  .Mert  .Service  Bulletin  MDll- 
:?3AOt)5,  dated  February  26.  2001 

(1)  Do  a  general  visual  inspection  of  the 
connector  t  ables  for  signs  of  arcing  and/or 
signs  of  moisture  penetration  into  the  ODL's 
If  any  sign  of  arcing  or  moisture  is  detected, 
before  further  flight,  repiai  e  the  affected 
ODl  (s)  with  a  new  ODL'.  per  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  ,^D.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularitv.  Thi- 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
davlight.  hangar  lighting,  fiashlight,  or  drop- 
light,  and  mav  require  removal  or  opening  ul 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  mav  be  required  to  gain  proximity 
to  the  area  being  checked." 

(2)  Modifv  and  reidentifv  the  cable 
assemblies 

(3)  Modify  and  reidentifN  the  connect  cable 
assemblies  at  ship-side  power  to  the  GDI', 
ODL'  to  ODL'.  and  adjacent  bag  racks. 

Alternative  Methods  orComplianc:e 

(b)  .^n  alternative  method  ol  i  ompliance  (jr 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager  Los 
.•\ngeles  .^irt  raft  (Certification  Office  (AGO). 
V.\.\  Operators  shall  submit  their  requests 
through  an  appropriate  hWA  Principal 
Maintenance  Inspector,  w  ho  may  add 

(  ommnits  and  then  send  it  to  the  Manager. 
Los  .Angeles  .-XCO 

Note  3:  Information  concerning  the 

existence  of  approv  ed  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permit 

((  I  Spec  ia!  flight  permits  nin\  tie  issued  iii 
accordance  with  swtiuns  21  I't7arui21  1M>) 
of  the  Federal  .As  iation  Kegulations  (l*)  (IFK 
21,H)7  and  21,199)  to  operate  the  airiilane  to 
a  location  where  the  requiremenl^  oj  ihiv  ,M) 
can  be  ai  (  omplished. 

Issued  in  Kenton.  Was hiiigton.  on  October 
1.  2001 

Gharles  Huber, 

Acting  Manager.  Transport  Airplane 
Dirvctomtv.  Aircraft  Ct'rtification  Senicp. 
|FR  Do(    01-2,S067  Filed  10-^-01:  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-55-AD] 
RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

.-\dnunistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supcrsiniure  of  an  existing  airv^'orthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
repetitive  general  \  isu.-.l  ;:i-j'i'ntions  of 
the  power  fwdcr  cable;,  terminal  strip, 
fusehulder.  and  fuses  of  the  galley  load 
(  nntnil  unit  (GLCU)  within  the  No.  3 
bav  elw tnral  power  center  to  detect 
damage;  and  corrective  actions,  if 
npcessarv  This  action  woiilH  n^qiiire 
replacement  of  the  eicc  trii  .i;  ^^  .:iiig  of 
the  gaihn  in  the  ekn  trH:ai  power  center 
in  bays  1.2.  and  i  with  larger  gage  cable 
assemblies,  which  would  terminate  the 
repetitive  inspections.  The  proposed  AD 
also  expands  the  applicability  of  the 
existing  .AD  to  include  two  additional 
airplanes  This  action  is  necessary  to 
prevent  damage  to  the  wire  assembly 
terminal  lugs  and  ovfrhcatini;  of  the 
power  feeder  cables  i,n  the  Nn    i  .iinl  4 
GLCU,  which  could  result  in  smoke  and 
fire  in  the  center  accessory 
compartment  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention  Rules  Docket  No.  2001-NM- 
55-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p  m,,  .Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-l'232. 
Comments  mav  also  be  sent  via  the 
Internet  iisiiit;  the  following  address:  9- 
arim-nprmi  omment&faa  gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•  Docket  No  2001-NM-55-AD"  in  the 
sub)ect  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  .ntlaf  bed  liei  tronic  files  must 
be  formatted  in  Mk  mviift  Word  97  for 
Windows  or  .A.S(,11  t.\l 
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The  service  information  referenced  in 
the  proposed  rule  may  be  nbtain^d  from 
Boeing  Ciommercidi  Aircraft  Group, 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention.  Data  and  .Service 
Management.  Dopt.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  IfiOl  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Los  .Angeles  .-\ircraft 
Certificdti(jn  Office.  .3960  Paramount 
Boulevard,  Lakewood.  California  90712. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospac:e  Engineer. 
Svstems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  .\ngeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562) 627-5350, 
fa.x  (5621  627-5210. 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  pprson>  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
ref:ei\'ed  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
prcjposed  nile  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

.Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  eaf;h  request 

Clomments  are  specifically  invited  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  h\' 
interested  persons  .-K  report 
summarizing  each  FA.-\-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  2001-NM-55-AD 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The 


Availability  of  IVPRNls 

Anv  person  ma\  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  Transport  Airplane  Dire(;torate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-55-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

(Jn  De(;(>mber  7.  1999.  the  FAA  issued 
AD  99-26-03.  amendment  39-11463  (64 
FR  71001,  December  20.  1999), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  airplanes,  to 
require  repetitive  general  visual 
inspections  of  the  power  feeder  cables, 
terminal  strip,  fuseholder.  and  fuses  of 
the  galley  load  control  unit  (GLCU) 
within  the  No.  3  bay  electrical  power 
center  to  detect  damage;  and  corrective 
actions,  if  necessary.  (A  final  rule. 
correction  was  published  in  the  Federal 
Register  on  Februar>-  2.  2000  (65  FR 
4870)).  That  action  was  prompted  by  an 
incident  of  no  power  to  the  aft  galleys 
and  two  incidents  of  sparking  sounds 
coming  from  the  aft  galleys  due  to 
damage  of  the  No.  3  and  4  wire 
assembly  terminal  lugs  and  overheating 
of  the  power  feeder  cables  on  the  G3 
GLCU.  The  requirements  of  that  AD  are 
intended  to  prevent  such  damage  due  to 
the  accuQiulated  effects  over  time  from 
overheating  of  the  power  feeder  cables 
on  the  G3  GLCU,  which  could  result  in 
smoke  and  fire  in  the  G3  galley. 

The  incident  that  prompted  AD  99- 
26-03  is  not  considert-d  to  he  related  to 
an  accident  that  occurred  off  the  coast 
of  Nova  Scotia  involving  a  McDonnell 
Douglas  Model  MD-11  series  airplane. 
The  cause  of  that  accident  is  still  under 
investigation. 

Other  Related  Rulemaking 

The  FAA.  in  coiiiiiiu  tion  with  Boeing 
and  operators  of  Model  MD-1 1  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identif\  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  AD  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

FAA's  Determination 

in  the  prfMinhle  to  AD  99-26-03,  the 
FAA  indicated  that  the  actions  required 
bv  that  AD  were  cf)nsidered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 


now  has  determined  that  further 
rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MDll-24-184, 
dated  February  22.  2001.  The  service 
bulletin  describes  procedures  for 
replacement  of  the  electrical  wiring  of 
the  galley  in  the  electrical  power  center 
(EPC)  in  bays  1.  2.  and  3  with  larger 
gage  cable  assemblies,  which  would 
eliminate  the  need  for  the  repetitive 
inspections  requirements  of  AD  99-26- 
03.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
supersede  AD  99-26-03  to  continue  to 
require  repetitive  general  visual 
inspections  of  the  power  feeder  cables, 
terminal  strip,  fuseholder.  and  fuses  of 
the  GLCU  with  the  No.  3  bay  electrical 
power  center  to  detect  damage;  and 
corrective  actions,  if  necessar>'.  The 
proposed  AD  also  would  require 
accomplishment  of  the  action  specified 
in  the  service  bulletin  described 
previously,  which  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirements.  The  proposed 
AD  also  expands  the  applicability  of  the 
existing  AD  to  include  two  additional 
airplanes. 

Explanation  of  Change  in  Applicability 

The  applicability  of  the  proposed  AD 
references  Boeing  Service  Bulletin 
MDll-24-184.  dated  Februarv'  22.  2001, 
as  the  appropriate  source  of  service 
information  for  determining  the  affected 
airplanes.  The  service  bulletin  reflects 
the  most  current  listing  of  airplanes 
subject  to  the  requirements  of  this 
proposed  AD.  including  airplane 
fuselage  numbers  547  and  554.  which 
were  inadvertently  omitted  from  the 
effectivitv  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A160. 
Revision  01.  dated  November  11.  1999 
(referenced  in  the  applicability 
statement  of  AD  99-26-03). 

Cost  Impact 

There  are  approximately  135  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  31  airplanes  of  U.S. 
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registn'  would  bo  affected  by  this 
proposed  AD. 

Tne  inspection  that  is  currently 
required  by  AD  99-26-03.  and  retained 
in  this  proposed  AD.  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspection  on  U.S.  operators  is 
estimated  to  be  Si  .860.  or  $60  per 
airplane,  per  inspection  cycle. 

The  new  action  that  is  proposed  in 
this  AD  action  would  take 
approximately  18  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $14,647  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$487,537,  or  $15,727  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulaton'  Policies  and  Procedures  (44 
FR  11034^  February26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft   .Xv  i.^ti'm 
safety.  Safetv 

The  Proposed  Amendment 

Accordingly,  pursuant  tn  th^' 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
-Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  fur  pail  39 
continues  to  read  as  follows: 

-Authority:  49  I    S  (     lOf.lc)   4011.1.  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  aniendt>(i  h\ 
removing  amendment  39-1 1463  (54  FR 
71001 .  December  20.  1999).  and  bv 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Do(  kel  2001-NM-55- 
.AU   Supersedes  .MJ  t)»-26-03, 
.■\mendmunt  ,TVn4h:i 

Applicability  Moiiel  Ml)- 11  series 
airplar.es.  as  listed  m  Boeing  Service  Bulletin 
MDl  1-24-184.  dated  Kebniarv  22  2001; 
(ertifi rated  in  any  categor\ 

Note  1:  This  .'KD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provisifiii.  regardless  of  whether  it  ha.s  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  M)  is  affected,  the 
owner  operator  must  request  approval  for  an 
alternative  metiiod  of  compliance  in 
actf>rdan(e  with  paragraph  (d)  of  this  AD. 
riie  request  should  inr  hide  an  assessment  of 
the  effec  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
ihis  AU:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spe(  ifi(  proposed  a(  tions  to  address  it. 

Oimpliani  e  Required  as  indicated,  unless 
accomplished  previously. 

To  pre\  ent  damage  to  the  wire  assembly 
terminal  lugs  and  power  feeder  cables  due  to 
the  ac(  uinulaled  effei  ts  over  time  from 
overheating  of  the  power  feeder  cables  on  the 
No.  .1  and  4  galley  load  control  unit  (GLCU). 
which  I  ould  result  in  smoke  and  fire  in  the 
central  accessorv  (  onipartiiient:  accomplish 
the  following 

Restatement  of  Requirements  of  AU  ^^ib- 
03 

Repetiiivp  Inspf^^tinn''  nivl  Hi  placement.  If 
Sfcos^an 

(al  Kor  airplanes  listed  in  M{  Donnell 
Douglas  .Mert  .Service  Bulletin  MDll- 
24A160,  Revision  01,  dated  November  11. 
1999:  Within  BO  da\s  after  |anuar\  4,  2IM)G 
(the  effe<  tivi!  date  of  AU  9<^-2f>-0:i 
amendment  19-1146:1)   perform  h  general 
visual  inspection  of  the  power  feeder  cables, 
terminal  strip,  fuseholder,  and  fuses  of  the 


GLCU  within  the  No.  3  bay  electrical  power 
center  to  detect  damage  (i.e..  discoloration  of 
affected  parts  or  loose  attachments),  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A160,  dated 
August  30.  1999;  or  Revisio<,  01,  dated 
November  11.  1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(11  If  no  damage  is  detected  during  any 
inspection  required  by  this  AD,  repeat  the 
general  visual  inspection  thereafter  at 
intervals  not  to  exceed  600  flight  hours. 

(2)  If  any  damage  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  power  feeder 
cables,  fuseholder.  and/or  fuses,  as 
applicable,  in  accordance  with  the  service 
bulletin.  Repeat  the  general  visual  inspection 
thereafter  at  intervals  not  to  exceed  600  flight 
hours. 

New  Aitionv  Kequin-d  li\  lliiv   \I) 

Repetitive  Inspectiont,  and  Replacement,  If 
Necessar\' 

(b)  For  airplanes  having  serial  numbers  547 
and  554:  Within  60  days  after  the  effective 
date  of  Ihis  AD,  do  the  actions  required  by 
paragraphs  (a),  (a)(1),  and  |a)(2)  of  this  AD, 

as  applicable. 

Replacement 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  electrical  wiring 
of  the  galley  in  the  electrical  power  center  in 
bays  1.2,  and  3  with  larger  gage  cable 
as.semblies.  in  accordance  with  Boeing 
Service  Bulletin  MDl  1-24-184.  dated 
February  22,  2001.  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraphs  (a)  and  (b)  of  ihis  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  KliRhl  PiTiiiits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
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can  he  accomplished^  Issued  in  Renton. 
Washington,  on  Ortober  1,  2001. 

Charles  Huber. 

Acting  Mananfr.  Tmnspnn  Airplane 
Directorate.  Airrratt  Ctrtifuation  Service. 
IFR  Do(  .  01-25068  Piled  ll>-4-<Jl:  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  ' 

[Docket  No.  98-ANE~49-AO] 
RIN2120-AA64 


I 


Airworthiness  Directives;  General 
Electric  Company  CF6-80A,  CF6-60C2, 
and  CF6-60E1  Series  Turtxjfan 
Engines 

AGENCY:  Federal  Aviation       I 

Administration,  DOT 

ACTION:  Notice  of  proposed  ruU'm.iking 

(NTRM) 


summary:  The  Federal  Aviation 

Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD).  applic;able  to  General 
Electric  Companv  (GE)  CFh-SOA.  CFH- 
80C2.  and  CF6-8OEI  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Life  Limits  Section  of 
the  manufacturer's  Instructions  ffir 
Gontinued  Airworthiness  (IGA)  to 
include  required  inspection  of  selected 
critical  life-limited  parts  at  each  piece- 
part  exposur*'.  This  action  would  add 
additional  mandatory  inspections  for 
certain  high  pressure  compressor  (HPC), 
low  pressure  turbine  (LPT),  and  high 
pressure  turbine  (HPT)  parts  An  F.-\A 
study  of  in-service  events  involving 
uncontained  failures  of  critic:al  rotating 
engine  parts  has  indic:ated  the  need  for 
mandatfiry  inspections  The  mandatory 
inspections  are  needed  to  identify  those 
critical  rotating  parts  with  conditions, 
which  if  allowed  to  continue  in  service, 
could  result  in  uncontained  failures. 
The  actions  specified  bv  this  proposed 
AD  are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  rouid  result  in  an  uncxjntained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Gomments  must  be  received  by 
December  4,  2001 
ADDRESSES:  .Submit  ( nmnvnts  in 
triplicate  to  the  Federal  Aviation 
.administration  IF.AA).  New  England 
Region,  Office  of  th(^  Regional  f.ounsel. 
Attention:  Rules  Docket  No  q8-,\NF- 
49-.^D,  12  New  England  Exoculivf  Park. 
Burlington,  MA  01803-5299,  Gomments 


mav  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov"  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line,  Gomments 
mav  be  inspected  at  this  location 
between  800  am   and  4:30  p,m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  ('urtis.  .Xerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephcme  (781)  238-7192. 
fax (781) 238-7199 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  view^s.  or  arguments  as 
the\  mav  desire.  Communications 
should  identif\'  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  f:losing  date 
for  comments,  spec  ified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  mav  be  (hanged  in  light 
of  the  comments  received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmcmtal,  and  energy  aspects  of 
the  proposed  rulcv  All  r:omments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  f:omments. 
in  the  Rules  Docket  for  examination  by 
interested  persons   A  report 
summarizing  each  F.AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

('ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Gomments  to 
Docket  Number  98-,ANE-49-AD. "  The 
postcard  will  be  date  stampc^d  and 
r>'turned  to  the  commenter 

Availability  of  NPRMs 

Am  person  ma\  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel.  Attentiim:  Rules 
Docket  No.  98-ANE^9-AD,  12  New- 
England  E.xecutive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  14,  2000.  the  FAA  issued 
AD  2000-08-12,  Amendment  39-11698 
i(),"5  FR  21h,j8.  April  24.  2000),  to  require 
revisions  to  the  Life  Limits  Section  of 


the  manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  GF6- 
80A,  CF6-80C2,  and  GF6-80E1  series 
turbofan  engines  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure. 

Additional  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  engine  failures.  This 
proposal  would  modify  the 
airworthiness  limitations  section  of  the 
manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements. 

"This  proposal  will  also  differentiate 
between  standard  HPTR  and  R88DT 
HPTR  inspections  and  add  a  dovetail 
slot  bottom  eddv  current  inspection  for 
the  -80C2  HPT  Stage  1  disk. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-08-12  to  add 
additional  inspections  for  certain  HPC. 
LPT  and  HPT  components.  These 
inspections  would  be  required  at  each 
piece-part  opportunity. 

Economic  Analysis 

The  FAA  estimates  that  790  engines 
installed  on  airplanes  of  L'S  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  10 
work  hours  per  engine  to  accomplish 
the  proposed  additional  inspections  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  The  total  cost  of  the  new 
inspections  per  engine  would  be 
approximately  $600.  The  FAA  estimates 
that  there  will  be  approximately  327 
shop  visits  per  year  that  result  in  piece- 
part-exposure  of  the  added  affected 
components,  therefore,  the  total  annual 
cost  for  the  additional  inspections  is 
estimated  to  be  Si  96.200. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effec:t  on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  proposed  regulation  (1 ) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator*' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safetv, 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  td  amend  part 
39  of  the  Federal  Aviation  Rt'gulatuin.'- 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .19 
continues  to  read  as  follows: 

.Authority:  4C1  1    S  (,    lOfiipi   4nn.3.  44701. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  bv 
removing  Amendment  39-1  lfi9H  (hS  i'K 
21638,  April  24,  2000).  and  bv  adding 

a  new  airworthiness  direc  ti\f'  in  read  as 
follows; 

General  Klectric  C'ompany:  Docket  No.  98- 

.^NE^9-.\D   Supersedes  AD  2(100-08- 
12,  .^mendment  39-nr)M8 
Applii  ability:  This  airworthiness  directive 
(.■\D)  is  applicable  to  General  Electric 
Companv  (GE)  CF6-80A.  CF6-60C2,  and 
CF6-80E1  series  turbofan  engines,  installed 
on  but  not  limited  to  Airbus  Industrie  A300, 
.\.no.  and  .^330  series.  Boeing  747  and  767 
series,  and  M(  Uoniiell  Douglas  MD-11  series 
airplanes 

,\ote  1;  Ihis  .\U  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


:i"  ■(  t  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  cf  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA).  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 
•  MANDATORY  INSPECTIONS 

(1)  Perform  inspet:tions  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 


Part  No.  (P/N) 


Inspect  per  engine  manual  chapter 


For  CF6-80A  Engines 

Disk  Fan  Rotor  Stage  i 


Fan  Forward  Shatt     

Fan  Mid  Shaft  

Disk.  HPC  Rotor  Stage  One      .. 
Disk  HPC  Rotor  Stage  Two      .. 
Spool  HPC  Rotor  Stage3-9     ... 
Dibk  HPC  Rotor.  Stage  10 
Spool  HPC  Rotor.  Stage  11-14 


Rotating  CDP  Seal 

Disk  Shaft,  HPT  Rotor  Stage  One 


Disk,  HPT  Rotor  Stage  Two 


Disk,  LPT  Rotor  Stage  1^ 
Stiaft,  LPT  Rotor 

For  All  CF6-80C2  Engines 
Disk.  Fan  Rotor  Stage  One 


72-21-03  Pd'aqraph  3   Fluorescent- Penetrant  Inspect, 

and 
72-21  -03  Pa'agraph  4   Eddy  Cunent  Inspect 
72-21-05  Paragraph  2  Magnetic  Particle  Inspect, 
72-24-01  Paragraph  2  Magnetic  Particle  Inspect 
72-31  0*4  Paragraph  3  Fluorescent-Penetrant  Inspect 
72-31-05  Paragraph  3   Fluorescent-Penetrant  Inspect 
72-31-06  Paragraph  3   Fluorescent-Penetrant  Inspect 
72-31-07  Paraqrap*"  >   Fluorescent-Penetrant  Inspect 
72-31-08    Paragraph    3A     Fluorescent-Penetrant    In- 
spect 
72-31-10  Paragraph  3  Fluorescent-Penetrant  Inspect 
72-53-02  Paragraph  3    Fluorescenl-Penetrant-lnspect 

per  70-32-02^  and 
72-53-02  Paragraph  6  C   Eddy  Current  Inspection,  and 
72-53-02  Paragrapti  6.D  Disk  Bore  Area  Eddy  Current 

Inspection 
72-53-06  Pa'aaraph  3    Piuorescenl-Penetrant  Inspec- 
tion and 
72-53-0)6  Paragraph  6  EckJy  Current  Inspection  of  Rim 
Bolthoies  tor  Cracks  and 


72-53-06  ParaGraph  7 

Inspection 
72-5)' -02  Paragraph  3 

tion 
72-57-03  Paragraph  3 

tion  and 
72-57  -03  Parag'aph  6  Eddy  Current  Inspection 


Disk  Bore  Area  Eddy  Current 
Fluorescent-Penetrant  Inspec- 
Fluorescent-Penetrant  Inspec- 


TasK     72-21-03-200-000-004    Fluorescent-Penetrant 

Inspection  and 
Task   72-21 -03- 20CMX>O-00a    Eddy   Cunent   Inspect 

Fan  Rotor  Disk  Stage  i  Bore    Forward  and  Aft  Hub 

Faces,  ana  Bore  Radu 
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Part  nomenclature 


Shaft,  Fan  Forward 


HPCR  Stage  1  Disk 

HPCR  Stage  2  Disk 

HPCR  Stage  3-9  Spool   

HPCR  Stage  10  Disk      

HPCR  Stage  1 1-14  Spool  Shaft 


No  4  Bearing  Rotating  (CDP)  Air  Seai 

I 


HPCR  Stage  lO-M  Spool  Shaft 

Fan  Mid  Shaft  _ 

Disk  Shaft  HPT  Rotor  Stage  One 


Disk,  HPT  Rotor  Stage  Two 


Pan  No.  (P/N) 


Inspect  per  engine  manual  chapter 


All 

All 
All 
All 
All 
Ail 
All 

Ail 
All 
All 


All 


LPTR  Stage  i-5  Disks 
LPTR  Shaft     


All 
All 


Task   72-21-05-20CMX)0-001    Fluorescent    Penetrant 

Inspection,  and 
Task  72-21-05-200-000-005  Vent  Hole  Eddy  Current 

Inspection 
Task   72-31-04-200-000-002    Fluorescent    Penetrant 

Inspection 
Task    72-31-05-200-000-002    Fluorescent    Penetrant 

Inspection 
Task    72-31-06-200-000-001    Fluorescent    Penetrant 

Inspection 
Task    72-31-07-200-000-001    Fluorescent    Penetrant 

Inspection 
Task   72-31-08-200-000-002    Fluorescent    Penetrant 

Inspection 
Task    72-31-10-200-000-001    Fluorescent '  Penetrant 

Inspection  or 
Task   72-31 -10-200-O0O-A01    Fluorescent   Penetrant 

Inspection 
Task    72-31-22-200-000-002    Fluorescent    Penetrant 

Inspection 
Task    72-24-01-200-000-003    Magnetic    Particle    In- 
spection 
Task    72-53-02-200-000-001     Fluorescent-Penetrant 

Inspect,  and 
Task  72-53-02-200-000-005  Disk  Rim  Bolt  Hole  Eddy 

Current  Inspection,  and 
Task   72-53-02-200-000-006   Disk  Bore  Area   Eddy 

Current  Inspection,  and 
Task  72-53-02-200-000-007  Disk  Dovetail  Slot  Bot- 
tom Eddy  Current. 
Task    72-53-06-200-000-002    Fluorescent-Penetrant 

Inspect,  and 
Task  72-53-06-200-000-006  Disk  Rim  Bolt  Hole  Eddy 

Current  Inspection  Rim  Boltholes,  and 
Task   72-53-06-200-000-007   Disk   Bore  Area   Eddy 

Current  Inspection 
Task    72-57-02-200-000-001     Fluorescent-Penetrant 

Inspection 
Task    72-57-03-200-000-002    Fluorescent-Penetrant 

Inspect,  and 
Task  72-57-03-200-000-006  Eddy  Current  Inspection. 


For  CF6-80C2  Engines  contigyred  with  the  R88DT  Tur- 
bine   (Models    CF6-60C2B2F     80C2B4F     80C2B6F 
80C2B7F   80C2B8FI 
Disk  Shaft.  HPT  Rotor  Stage  One  1R88DT    No  Rirr     Am 
Bolt  Holes  I  1 


Disk    HPT  Rotor  Stage  Two  ;R88DT    No  R:m  Bolt  ^  All 
Holes) 


Rotating  Interstage  Seal  1R88DT) 


I 


Fonward  Outer  Seal  1R88DT) 


ForCF6-80E1  Engines; 

Disk  Fan  Rotor  Stage  One 


Shaft   Fan  Forward 


Compressor  Rotor  Stage  1  Disk 
Compressor  Rotor  Stage  2  Disk 


AH 
Ail 

All 

All 

All 
All 


Task     72-53-16-200-000-001 

Inspect,  and 
Task   72-53-1 6-200-000-XXX 

Current  Inspection 
Task    72-53-18-200-000-002 

Inspect,  and 
Task   72-53-1 8-200-OOa-XXX 

Current  Inspection 
Task     72-53-17-200-000-001 

Inspect  and 
Task   72-53-1 7-200-000-XXX 

Current 
Task     72-53-21-200-000-001 

Inspect,  and 
Task  72-53-2 1-200-OOO-XXX 

Current 


Fluorescent-Penetrant 
Disk  Bore  Area  Eddy 

Fluorescent-Penetrant 
Disk  Bore  Area  Eddy 

Fluorescent-Penetrant 
Seal  Bore  "Area  Eddy 

Fluorescent-Penetrant 
Seal  Bore  Area  Eddy 


Sub   Task    72-21-03-23CM)51    Fluorescent-Penetrant 

Inspection,  and 
Sub  Task  72-21-03-250-051   or  72-21-03-250-052 

Disk  Bore  Eddy  Current  Inspection 
Sub  Task  72-21-05-230-051    Fluorescent   Penetrant 

Inspection,  and 
Sub  Task  72-21-05-250-051  Vent  Hole  Eddy  Current 

Inspection, 
Sub  Task  72-31-04-230-051    Fluorescent   Penetrant 

Inspection. 
Sub  Task  72-31-05-230-051    Fluorescent  Penetrant 

Inspection 
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Part  nomenclature 

Part  No  (P-Tsl)                                Inspect  per  engine  manual  chapter 

Compressor  Rotor,  Stage  3-9  Spool 

All       

Sub   Task   72-31-06-230-051    Fluorescent   Penetrant 

Inspection 

Compressor   Rotor.   Stage   10   Disk   (Pre 

SB    72-     All   

Sub  Task    "2-31^-0'  230-051    Fluorescent   Penetrant 

0150) 

Inspection 

Compressor  Rotor  Spool/Shaft,  Stage  11 

-14  (Pre 

All  

Sub   Task    72-31-O8--230  051    Fluorescent    Penetrant 

SB  72-0150) 

Inspection 

Compressor  Rotor  Spool/Shaft.   Stage   10-14  (SB  '  All      

Sub   Task    72-31 -^23- ?30^J52    Fiuoresreni    Penetrant 

72-0150) 

Inspection 

Compressor  Rotor  No   4  Beanng  Rotating 
(CDP  Rotating  Seal) 

Air  Seal     All    

Sub   last"    ^2-''i -t  O-PSO-C^  1    r. i,.,-,rp<„(-^n'    Penetrant 

Inspection 

HPT  Disk/Shaft.  Stage  1   

; 

All  

Sub    Task    72-53 -0.;-23CV  051     Fluorescent  Ppnetrar.t 

Inspection   ana 
Sub  Task  72-53 -02  250^05'  ErlOv  Cu'-pnt  Inspection, 

Rim  Bolt  Holes   ana 
Sub  Task  72-53-02-250-054  tddv  Current  Inspection, 

Disk  Bore  Area 

HPT  Disk,  Stage  2 

All  

Sub    Task    72-53-06-230  051    Fluorescent-Penetrant 
Inspection  and 

Sub  Task  72-53-06-25i>-<:6"  E  drty  Current  inspection, 

RimBoM  Holes   anc 
Sub  Task  72-53-06-250-054  i  dOv  Cu'rent  inspection. 

Disk  Bore  Area 

LPT  Rotor  Shaft 

All  

Sub    Task    72-55-0' -240-05*    M,ianeti(     Panicle    In- 
spect 

LPT  Disks,  Stages  1-5 

All 

Sub    Task    72-57  02  230  051    Fluorescent-Penetrant 
Inspect 

LPT  Rotor  Torque  Cone    

All  

Sub    Task    :'2 -57  03-220-05'     Fiu(ves(  ent  Penetrant 
Inspect 

For  CF6-80E1  Engines  configured  with  the  R88DT  Tur- 

Disk  Shaft,  HPT  Rotor  Stage  1   (R88DT. 
Bolt  Holes) 

No  Rim 

All      

Sub    Task    72  53- ie^  230  052    Fluorescent-Penetrant 
Inspect   and 

Sub   Task    72-53-16 250-XX.X    Dis>    Bo'f    Art-d    Fddy 

Current  Inspection 

Disk    HPT  Rotor  Stage  2  (R88DT,  No 

Rim  Bolt     All   

Sub    Task    72-53-18  230-^051     F  Iucpscphi  Penefant 

Holes) 

Inspect,  and 

Sub  Task   72-53- 1&-250XXX    Dis».    Burf^   Area   Eddy 
Current  Inspection 

HPT  Rotor  Rotating  Interstage  Seal  (R88DT1 

All  

Sub    Task    72-53-17-230-051    F  luores*  fmt-Penetrant 

Inspect   and 

Sub  Task   72-53-1^ -250-XXX    Sf-ai   Bo'c   A'ea   E  ^^v 
Current 

HPT  Rotor  Fonward  Outer  Seal  (R88DT)  ... 

All  

Sub    Task    72-53-21    2'30-05i     F  luorpstent  Penetrant 

Inspect  and 
Sub  Task   72-53-2"-25r^-XXX    Sea~   B".-    A'ea   Eddy 

Current 

(2)  For  the  purposes  of  these  mandator\' 

requests  through  an  appropriate  f-A.^                    preservation  and  retrieval  of  the  maintenance 

inspections,  piece-parl  opportunity  means 

Principal  Maintenani  e  Inspet  tor  (PMI).  who        records  that  include  the  inspections  resulting 

(i)  The  part  is  considered  completely 

may  add  t  omments  and  thfii  s<ri(i  it  tn  the           from  this  AD,  and  include  the  policy  and 

disassembled  when  accomplished  in 

ECO                                                                           procedures  for  implementing  this  alternate 

accordance  with  the  disassembly  instructions 

Note  2:  Information  cone  erning  the                     method  in  the  air  carrier's  maintenance 

in  the  manufacturer's  engine  manual,  and 

existence  of  approved  alternalne  method.s  ot       manual  required  by  5  121.369  (c)  of  the 

(ii)  The  part  has  accumulated  more  than 

compliance  with  this  airworthiness  dire<-tive.      Federal   \\;,itM  i   Kfi:i,,„iions  |14  CFR 

100  cycles-in-service  since  the  last  piece  pari 

if  any,  may  be  obtained  from  the  ECO                    121.369  (i  j,,  himcver.  the  alternate  system 

opportunity  inspection,  provided  thai  the 

must  be  accepted  by  the  appropriate  PMI  and 

pan  was  not  damaged  or  related  to  the  cause 

Continuous  Airworthiness  Maintenance               require  the  maintenance  ret;ords  be 

for  its  removal  from  the  engme.  " 

Program                                                                    maintained  either  indefinitely  or  until  the 

(b)  E.xcept  as  provided  in  paragraph  (c)  of 

(d)  FAA-f-erlificaledairiarn.Tv  thrit  1ih\..          "'"''^  iv  n'p.'Hted.  Records  of  the  piece-part 

this  AD.  and  notwithstanding  contrary 

an  approved  continuous  airwnrthiiu'ss                  '"'■P'''  '"'■^  ''•"  ""'  required  under  §  121.380 

provisions  in  section  43.16  of  the  Federal 

maintenance  program  in  ail  nrdaiK  e  With  ih.       In  i '-' i  i  ^     '  t  M;.   I.deral  Aviation                       ^ 

Aviation  Regulations  (14  CFR  43  16],  these 

record  keeping  requirement  of  t?  121  .169  ((  )          K.'gi.iHtiM,,.    mi  t  K  121.380  (a)  (2)(vi)|.  All 

mandatory  inspectioris  shall  be  performed 

of  the  Federal  Aviation  Rt?gulations  Il4  CFR        "'•!'■  O^.-idt.ts  must  maintain  the  records  of 

only  in  accordance  with  the  Life  Limits 

121.369 
records  c 

(c)l  of  this  chapter  must  maintain             maiidatorv  inspections  required  by  the 

Section  of  the  manufacturer's  ICA 

)f  the  mandatory  inspe,  tions  thai             applicable  regulations  governing  their 

Alternative  Methods  of  Compliance 

result  from  revising  the  Life  Limit'-  .S,.(  tiun           operations 

of  the  Instructions  for  Contimmus                              Note  3:  The  requirements  of  this  AD  have 

(c)  An  alternative  method  of  compliance  or 

Airworthiness  (ICA)  and  the  air  t  arnei  s               l)een  met  when  the  engine  manual  changes 

adjustment  of  the  compliance  time  that 

continuous  airworthiness  program                         are  made  and  air  carriers  have  modified  their 

provides  an  acceptable  level  of  safety  may  be 

Alternately.  certifi(.ated  air  carriers  m<i\                cuntinuius  airworth  .  .:ss  maintenance  plans 

used  if  approved  by  the  Engine  Certification 

establish  an  approved  system  of  record                  to  rctlei  i  the  requirements  in  the  engine 

Office  (ECO).  Operators  must  submit  their 

retentior 

that  provides  a  method  for 

manuals 

I 
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Issut'd  in  Burlington.  Ma.ssacbusetts.  on 
Ortfjber  1    2001  , 

lay  (■  Pardee, 

Manager,  Enginf  and  Propeller  Directorate, 
Airrraft  Certification  Service. 
IFR  Dot    01-2^080  Filed  10-4-01:  8:45  am) 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  I 

[Docltet  No.  9&-ANE-38-AD] 
RIN2120-AA64  | 

Airworthiness  Directives; 
Airworthiness  Directives;  CFM 
International  (CFMI)  CFM56-2,  -2A, 
-2B,  -3,  -3B,  -3C,  -5,  -5B,  -5C,  and 
-78  Series  Turbofan  Engines 

agency:  Federal  .\viatinn 

Administrdtion,  DOT 

ACTION:  Notice  Dt  proposed  rulemaking 

(N'PRM) 

Summary:  The  Federal  Aviation 

Administration  IF-A.AI  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to 
certain  CFM  International  (CFMI) 
CFM56  series  turbofan  engines,  that 
currentK'  requires  re\isi(ms  to  the 
Airworthiness  Limitations  Section  of 
applicable  Engine  Shop  Manuals 
(ESM's)  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  pisce-part 
exposure  This  proposal  would  modif\' 
the  airworthiness  limitations  section  of 
the  manufacturers  manual  and  an  air 
carrier's  approved  continuous 
airvvorthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane 
DATES:  Comments  must  be  received  b\ 
December  4   2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (F,A.\).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention  Rules  Docket  No  y8-.\.NE - 
,18-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:    ^-ane- 
adcomment@faa.gov  ".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line  Comments 
may  be  inspected  at  this  location  by 
appointment  between  8:00  a.m.  and  4:30 


p.m,,  Monda\  through  Friday,  except 
Fetieral  holida\s 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  C,ook.  Aerospace  Engineer.  Engine 
Certifi(  ation  Office.  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington.  MA  01803- 
5299:  telephone  (781)  238-7138.  fax 
(781) 238-7199, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  n.aking  of  the 
proposed  rule  b\  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above:  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  litjht  of  the  (  omments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wUl  be  available,  both  before 
and  after  the  clf)sing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F,\.'\-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  f)f  their  comments 
submitted  in  response  to  thi:^  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'C-oinments  to 
Docket  Number  98-ANE-38-AD."  The 
postcaid  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ot  NTRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attenticjn:  Rules 
Docket  No,  98-ANE-38-AD.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  lune  l.i,  2000.  the  FAA  issued  AD 
2000-12-01,  Amendment  39-11779(65 
FR  37031.  hine  13.  2000).  to  require 
revisions  to  the  Airworthiness 
Limitations  Section  of  the  applicable 
Engine  Shop  Manuals  (ESM's)  for  CFMI 
(,FM,iB-2,  -2A.  -2B,  -3.  -33,  -3C  -5. 
-5B.  -5C,  and  -78  series  turbofan 
engines  by  adding  additional  focused 
inspection  procedures  and  increasing 


the  applicability  of  the  CFM5b  engine 
models  requiring  enhanced  inspection 
of  selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Additional  Inspection  Procedures 

Since  the  issuance  of  that  AD.  CFMI 
has  identified  additional  critical  life- 
limited  parts  requiring  enhanced 
inspections  and  has  developed 
additional  focused  inspection 
procedures  applicable  to  the  High 
Pressure  Turbine  (HPT)  disk  and  the 
HPT  front  rotating  air  seal.  The 
mandatory  inspections  are  needed  to 
identify-  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failures.  This  proposal 
would  modify  the  Airworthiness 
Limitations  Section  of  the  applicable 
ESMs  to  incorporate  additional 
inspection  requirements. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
supersede  AD  2001-12-01  to  add 
additional  critical  life-limited  parts 
requiring  enhanced  inspections  at  piece 
part  opportunity.  The  inspections 
would  be  required  at  each  piece-part 
opportunity 

Economic  Analysis 

The  FAA  estimates  that  5.100  CFM56 
engines  installed  on  airplanes  of  US 
registry  would  be  affected  by  this 
proposed  AD  and  that  there  are 
approximately  2.  300  piece  part  annual 
inspections  that  would  be  required.  It 
would  take  approximately  2.  775  work 
hours  to  accomplish  these  inspections. 
The  average  labor  rate  is  S60  per  work 
hour.  The  total  estimated  annual  cost  of 
the  proposed  new  inspections  on  US 
operators  is  expected  to  be 
approximately  S166.500. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
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Regulator\'  Policies  and  Procedures  (44 
FR  no.34;  February  26,  1979):  and  (3)  if 
promulgated,  will  not  ha\e  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulaton* 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  I'.S  C   106(g).  40113.  44701 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11779  (6.5  FR 
3731,  lune  13.  2000).  and  bv  adding  a 
new  airworthiness  directive,  to  read  as 
follows: 

CFM  International:  Docket  No.  98-ANE-38- 

AU  .SuperseiJHs  ,\D  2000-12-01. 
.Xmendment  :i9-11779. 

Appluiihilitv:C.FM  International  (CFMI) 
r.FM.56-2.  -2.'V  -2B.  -3.  -:iB.  -3C,  -5,  -5B, 
-r>C.  and  -7B  series  turbofan  engines. 
installed  <in  but  nnt  limited  to  McDonnell 
Douglas  IX-H  series,  Boeing  737  series. 
.\irbus  Industrie  .^319.  A320,  A321,  and 
.•\340  series,  as  well  as  Boeing  E-3,  E-6.  and 
KC-13.T  {military)  series  airplanes. 

Note  1;  This  .AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
siibjec  t  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .-AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
ariordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effet  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D;  and,  if  the  un.safe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following:     - 

Inspei  lions 

(a)  Within  the  next  30  days  after  the 
effet:tive  dale  of  this  AD.  revise  the 
Airworthiness  Limitations  Section  (chapter 
0,5-00-00)  of  Engine  Shop  Manual  (ESM) 
CFM1-TP.SM.4,  for  CFM5JV-2  series  engines. 
ESM  CFM1-TP.SM.6,  for  CFM56-2A/-2B 
series  engines,  ESM  CFMI-TP.SM.5,  for 
CFM56-3/-3B/-3C  series  engines.  ESM 
CFM1-TP.SM.7  for  CFM56-5  series  engines, 
ESM  CFMI-TP.SM.9  for  CFM.S&-5B  series 
engines,  ESM  CFMI-TP.SM.8  for  CFM56-5C 
series  engines,  and  ESM  CFMI-TP.SM.IO  for 
CFM56-7B  series  engines,  and  for  air  carrier 
operations,  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 
•MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  Inspe<:tion/Check 
section  instructions  provided  in  the 
applicable  manual  sections  listed  below: 


Engine  models 


Pari  name 


Engine 

Manual 
Sectton 


Inspection 


All 

All 
All 
All 
All 
All 
All 
All 
All 

All 
All 
All 
All 
All 
All 
All 


Fan  Disk  (All  Part  Number  (P/N)  

Fan  Shaft  (All  P'N)  

HPT  Disk  (All  P/N)   

HPT  Front  Rotating  Air  Seal  (All  P/U)  

HPC  Stage  1-2  Spool  (All  P  N)  

HPC  Stage  3  Disk  (All  Ptg)  

HPC  Stage  4-9  Spool  (All  P/N) 

HPC  Front  Shaft  (All  P  N)  

HPC  Comporessor  Rear  (GDP)  Air  Seai 
(All  P'N) 

LPT  Stage  1  Disk     

LPT  Stage  2  Disk  

LPT  Stage  3  Disk  

LPT  Stage  4  Disk  

LPT  Rotor  Support  

LPT  Shaft        

LPT  Stub  Shaft 


72-21-03  Disk  Fiuoresceni  Penetrant  Inspection 
(FPI)  and  Disk  Bore  and  Dovetail  Eddy 
Current  InspectKxi  (ECl) 

72-22-01  Magnetic  Penetrant  Inspection  (MPI) 

75-52-02  FPI   Disk  Bore  ECl  and  Bolt  Hole(s)  ECl. 

72-52-03  FPI  Seal  Bore  ECl  and  Bolt  Hote(s)  ECl. 

72-3-'-04  FPi 

72-3' '05  FPI 

72-31-06  FPI 

72-31-07  FPI 

72-52^3  FPI 

72-54-03  FPI 

72-54-03  FPI 

72-54-03  FPi 

72-54-C13  FPI 

72-54-05  FP 

72-55-0'  FPi 

72-52-05  FP! 


(2)  For  the  purposes  of  these  mandatorx 
inspections,  piece-part  opportunitv  means: 

(i)  The  part  is  considered  completelv 
disassembled  when  accomplished  in 
ac(  ordan(  e  with  the  ciisassembK  instructions 
in  the  manufacturer's  engine  manual:  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piet  e-part 
opportunitv  inspection,  pro\ided  that  the 
part  was  not  damaged  or  related  to  the  (.ause 
for  its  removal  from  the  engine," 

(b)  Exce[)t  as  provided  in  paragraph  (i  )  of 
this  .AD.  and  notwithstanding  i ontrarv 
provisions  in  section  43.16  of  the  Federal 
.■\viation  Regulations  (14  CFR  43.1fi).  these 


inandatiirv  mspei  lions  shall  be  performed 
only  in  accordanc  e  with  the  Time  Limits 

seition  of  the  maniifai  hirer's  ESM 

Alternative  Methods  of  Compliance 

(i  )  .-\n  al!ernati\c  nii'tliod  of  compliance  or 
adiustmeni  of  the  <  onipliance  time  that 
prov  ides  an  m  ( cptablf  li'\el  oi  safety  mav  be 
used  if  appro\ed  h\  the  Kngine  Certification 
Office  (ECX)).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenani  e  Inspec  tor  (PMI).  who 
mav  add  ( omments  and  then  send  it  lo  the 
ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Spe<:ial  Flight  Permits 

(d)  Special  Highl  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  lo 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Continuous  .Airworthiness  Maintenance 
Proi^am 

(e)  F.\.-\-(  ertifirated  air  carriers  that  have 
an  apprtuHti  (  ontinuous  airworthiness 
maintenant  e  program  in  accordance  with  the 
rH(X]r<i  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  .Aviation  Regulations  [14  CFR 
12!  36<i  l(.)|  of  this  (  hapter  must  maintain 
re(  ords  of  the  mandatory  inspections  that 
result  from  revising  the  Airworthiness 
Limitations  Section  of  the  applicable  ESM 
dnd  the  air  carrier's  continuous  airworthiness 
program  Alternatively,  certificated  air 
(  arners  mav  establish  an  approved  system  of 
rer oni  ret"ntion  that  provides  a  method  for 
preser%ation  and  retrieval  of  the  maintenance 
re(  ords  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  bv  i»  121.369  (c)  of  the 
Federal  .Aviation  Regulations  [14  CFR 
121.369  (c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMl  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)(2)(vi)  of  the  Federal  Aviation  Regulations 
[14  CFR  121.380  (a)(2)(vi)l.  All  other 
operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
.ippiicable  regulations  governing  their 
npi'rations. 

Note  3:  Ihe  requirements  of  this  AD  have 
been  met  when  the  ESM  changes  are  made 
and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  applicable 
ESM. 

Issued  in  Burlington.  Massachusetts,  on 

Oi  t',ber  1    21)01  | 

lay  I-  Pardee. 

Mnridiicr.  t^iiiiinp  and  Propeller  Directorate. 

AinT'itt  Ccriification  Service. 

;FK  I>)(    01-2:^078  Filed  10-4-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-ANE-41-ADl 
RIN  2120-AA64  I 

Airworthiness  Directives;  General 
Electric  Company  CF6-6.  CF6-45.  and 
CF6-50  Series  Turt>ofan  Engines 

AGENCY:  ppcicral  .\viation 

.Administratinn.  DdT 

ACTION:  \oti(  (■  i)f  proptjsed  rulpmaking 

(NPRM). 

summary:  The  Federal  Aviation 

Administration  (FAA)  proposes  to 
supersedt'  an  existing  airvvorthiiu'ss 
directive  (AD),  applicable  to  Gt'neral 
Electric  Company  (GE)  CF6-6.  CF6-45. 


and  CF6-50  series  turbofan  engines,  that 
ruirentlv  requires  revisions  to  the  Time 
Limits  Section  of  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  to  include  required 
inspection  of  selected  critical  life- 
limited  parts  at  eac:h  piece-part 
exposure.  This  proposal  would  modify 
the  ainvorthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  appro\t!d  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  A  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  unccmtained 
failures  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections  The  mandatory  inspections 
are  needed  to  identify  those  r:ritical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure. 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 

Dt'(>'mber4.  2001. 
ADDRESSES:  Submit  comments  in 
tri[)lH  atf  to  the  Federal  .Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention;  Rules  Docket  No.  98-ANE- 
41-.AD.  12  New  England  Executive  Park. 
Burlington.  MA  0180:3-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "g-ane- 
adcommpnt@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
hotvvfpn  8:00  am   and  4:30  p.m  , 
MonddN  through  Fridav.  except  Federal 
hnlidavs, 

FOR  FURTHER  INFORMATION  CONTACT: 
fs-ift'ii  Curtis.  .-Xerosfiace  Engineer. 
Engine  O'rtification  (3ffic:e.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
0180.3-5299;  telephone  (781)  238-7192. 
fax  (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  [HTsons  are  invited  to 
participate  in  the  making  of  tJie 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  ('oninuinif:ations 
should  identifv  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments.  spec;ified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-A.NE-41-AD.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  April  14.  2000.  the  FAA  issued 
AD  2000-08-11.  Amendment  39-11697 
(65  FR  21636,  April  24.  2000).  to  require 
revisions  to  the  Time  Limits  Section  of 
the  Manufacturer's  Instructions  for 
C'ontinued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  CF6-6. 
CF6-45.  and  CF6-50  series  turbofan 
engines  to  include  required  inspection 
of  selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Additional  Inspection  Procedures 

Since  the  issuance  of  that  AD,  a 
Federal  Aviation  Administration  (FAA) 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 
mandatory'  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failures.  This  proposal 
would  modify  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-08-11  to  add 
additional  inspections  fOr  certain  HPC 
and  LPT  components  at  each  piece-part 
opportunity. 

Economic  Impact 

The  FAA  estimates  that  730  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  in 
work  hours  per  engine  to  accomplish 
the  proposed  new  inspections,  and  that 
the  average  labor  rate  is  $60  per  work 
hour  for  a  total  approximate  cost  of  S600 
per  engine.  It  is  further  estimated  that 
there  will  be  about  299  shop  visits  per 
year  that  result  in  piece-part  exposure  of 
the  additional  affected  components. 
Based  on  these  figures,  the  total  cost 
impact  of  the  additional  inspections  on 
U.S.  operators  is  estimated  td  be 
S179.400, 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  abo\e.  I 
certify  that  this  proposed  regulaticm  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulators'  Policies  and  Procedures  (44 
FRl  1034.  February  26.  1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative 
on  a  substantial  number  of  small  fntiti'-s 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulator\'  evaluation  prepared  for  this 
action  is  ccmtained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  h\ 
contacting  the  Rules  DockiM  at  ttv 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .-Xinraft,  .Xvi.ition 
safetv.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorit\'  delegated  to  nif  bv  the 
.Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39!  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authoril>:  4')  I'  SC.  106(g).  40113,44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  .Amendment  39-11697  (65  FR 
21636,  April  24.  2000),  and  by  adding 
a  new  airworthiness  dinn  ti\f,  to  read  as 
follows: 

Cieneral  Klectric  Company:  Docket  No.  98- 

\Ni:-4  1-.\n   ,Su!»ts.'(i.-  .\D  2000-08- 
11.  .\niendmen!  Jl<>-llb't7. 


Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  CF6-6.  CF6-45.  and  CF6-50 
series  lurbofan  engines,  installed  on  but  not 
limited  to  Airbus  Industrie  A300  series. 
Boeing  747  series,  and  McDonnell  Douglas 
DC-10  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  (ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  critical  life-limited  rotating 
engine  pari  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

Inspections 

:.  W  "iin  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the 
manufacturer's  Time  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA).  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 
•  MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 

Part  No.  (P/N) 

Inspect  per  engine  shop  manual  chapter 

For  CF6-6  Engines 

Disl<,  Fan  Rotor  Stage  One 

All 

72-21-03     Paiagrapn      2F       or     Paragraph     2AB 

Flourescent  Penetrant  Inspect  and 
72-21-03     Paragraph  3  or  3  A    Eddy  Current  Inspec- 

Fan  Forward  Shaft 

All   . 

All 

All   . 

72-21-05     Pd^agfaph 
72-24-01     Parag'aph 

Particle  inspectinn 
72-31-04     Pa^ag^ap'^ 

1    Magnetic  ParfK 
1    and  Paragrap 

1     Fluorescent 

:le  Inspection 

Fan  Mid  Shaft                        

)h  2    Magnetic 

Disk,  HPC  Rotor,  Stage  1   

Penetrant    In- 

Disk,  HPC  Rotor  Stage  2  

Spool,  HPC  Rotor,  Stages  Three  th 

Disk,  HPp  Rotor  Stage  10  

Spool.  HPC  Rotor.  Stages  11-13 
Spool.  HPC  Rotor,  Stages  14-16 
HPC  Rear  Shaft 

ru  Nine 

All  . 

All   . 
All  . 

All 
All 
All   . 

N. 

spect'C^ 
72-31-05     Parag'api-^    1     Fluorescent 

spection 
72-31-06     Pa'agrap'     1      Fluorescent 

spection 
72-31-07     Pa-aqrap'-i     1,    Fluorescent 

spection 
72-31  -OP     Parag'ap'-     1     Fluorescent 

spection 
72-31-06    Pa'aaraph    i     Fluorescent 

spection 
72-31-09     Paragraph  i    and  Paragrap 

cerit  PenetrarM  Inspection 

Penetrant    In- 

• 

Penetrant    In- 
Penetrant    In- 
Penetrant    In- 

Penetrant    In- 

n  IE    Fluores- 

No  4R  Bearing  Rotating  (CDP)  Air  Seal 

No.  4R  Beanng  Rotating  (CDP)  Air  Seal  Support 

All   . 

All   . 

72-31-10  FiLiorescent  Penetrant  Inspection. 
72-31-10  FluorescentPenetrant  Inspection. 
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Pari  nomenclature 


Disk  HPT  Rotor  Stage  One 


Disk  HPT  Rotor  Stage  Two 


Disk  LPT  Rotor  Stages  One  thru  Five 

LPT  Forward  Shaft  , 

LPT  Rear  Shaft        - 


For  CF6-45.  CF6-50  Engines 
Disk,  Fan  Rotor  Stage  One 


Forward  Shaft.  Fan 
Mid  Shaft  Fan  


Part  No  (P/N) 


Inspect  per  engine  shop  manual  chapter 


Disk  HPC  Rotor  Stage  1   

Disk  HPC  Rotor  Stage  2      

Spool  HPC  Rotor  Stages  3-9        

Disk.  HPC  Rotor  Stage  10    

Spool  HPC  Rotor  Stages  11-13  

Disk,  HPC  Rotor  Stage  14  

Rear  Shaft   HPC  Rotor  

Spool,Shaf1   HPC  Rotor  Stages  ii-i4  , 

Rotating  iCDP)  Air  Seal   No,  4R  Bearing      

Rotating  (COP)  Air  Seal  Support   No   4R  Bearing 
Disk   HPT  Rotor  Stage  One 


Disk,  HPT  Rotor  Stage  Two 


Ail 


All 


Disks   LPT  Rotor  Stages  i-4 

Fonward  Shaft   LPTR     

Rear  Shaft  LPTR  


All 
All 
All 

All 


An 

All 
All 
All 
All 
All 
All 

An 

All 
AH 
All 

All 
All 


AH 


AN 
AH 
All 


72-53-03  Paragraph  1.  Flourescent-Penetrant  In- 
spect, and 

72-53-03  Paragraph  4  Eddy  Current  Inspection  of 
the  HPTR  Disk  RIm  Boltholes  and 

72-53-03  Paragraph  5  Disk  Bore  Area  Eddy  Current 
Inspection 

72-53-04  Paragraph  1  Flourescent-Penetrant  In- 
spect, and 

72-53-04  Paragraph  4  Eddy  Current  Inspection  of 
the  Stage  2  HPTR  Disk  Rim  Boltholes  and 

72-53-04  Paragraph  5  Eddy  Current  Inspection  of 
the  Stage  2  Disk  Inner  Boltholes  and 

72-53-04  Paragraph  6  Disk  Bore  Area  Eddy  Current 
Inspection. 

72-57-02  Paragraph  1  Fluorescent  Penetrant  In- 
spection 

72-57-03  Paragraph  1  Fluorescent  Penetrant  In- 
spection 

72-57-04  Paragraph  1  Fluorescent  Penetrant  in- 
spection. 

Task    72-21-03-230-051    Fluorescent    Penetrant    In- 
spection, and 
Task  72-21-03-250-002-052  Manual  Eddy  Current  In- 
spection    or     72-21-03-250-003-053     Automated 

Eddy  Current  Inspection 
Task  72-21-05-240-056  Magnetic  Particle  Inspection 
Task    72-24-01-240-001-051    Magnetic    Particle    In- 
spection 
Task    72-31-04-230-001-051    Fluorescent    Penetrant 

Inspection 
Task   72-31-05-230-001-051    Fluorescent   Penetrant 

Inspection 
Task   72-31-06-230-001-063   Fluorescent   Penetrant 

Inspection 
Task   72-31-07-230-001-051    Fluorescent   Penetrant 

Inspection 
Task    72-31-08-230-001-051    Fluorescent   Penetrant 

Inspection 
Task    72-31-07-230-001-055   Fluorescent   Penetrant 

Inspection 
Task   72-31-09-230-001-051    Fluorescent   Penetrant 

Inspectiori 
'  Task    72-31-26-230-001-052    Fluorescent    Penetrant 

Inspection 
■  Task    72-31-10-230-001-051    Fluorescent   Penetrant 
I      Inspection 
Task    72-31-10-230-001-051    Fluorescent    Penetrant 

Inspection 
Task   72-53-03-230-001-059    Fluorescent   Penetrant 

Inspect  Disk,  and 
I  Task  72-53-03-250-052  Eddy  Current  Inspection  of 

the  HPTR  Stage  1  Rim  Boltholes,  and 
Task  72-53-03-250-060  Disk  Bore  Area  Eddy  Current 
I      Inspection 
I  Task    72-53-04-230-001-057    Fluorescent    Penetrant 

Inspect  Disk,  and 
Task  72-53-04-250-053  Eddy  Current  Inspection  of 

the  HPTR  Stage  2  Rim  and/or  Inner  Boltholes.  and 
Task  72-53-04-250-060  Disk  Bore  Area  Eddy  Current 

Inspection. 
Task   72-57-02-230-001-051    Fluorescent    Penetrant 

Inspection. 
Task   72-57-03-230-001-057    Fluorescent    Penetrant 

Inspection 
Task   72-57-04-230-001-051    Fluorescent   Penetrant 

Inspection 


(2)  f-ur  thf  [Jiirposi's  uf  ihcsf  ni.imliitory 
inspw  tions.  pii'i  t'-p.irt  opportunity  mean.s; 

(i)  The  part  i-.  (.onsidered  completely 
disassembled  when  ar.comphshed  in 


accordance  with  the  dis,issfnihl\  mstrudujns  opportunity  inspection,  provided  that  the 

in  the  manufacturer's  engine  manual;  and  part  was  not  damaged  or  related  to  the  cause 

(ii)  The  part  has  accumulated  more  than  for  its  removal  from  the  engine." 
100  cycles  in  service  since  the  last  piece-part 
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(b)  Except  as  provided  in  paragraph  l(  ]  of 
this  AD.  and  notwithstanding  (:ontrar\ 
pro\isions  in  section  4.3. Ifi  of  the  Federal 
Aviation  Regulations  (14  CFR  43,10).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Time  Limits 
Section  of  the  manufacturer's  IC.\ 

Alternative  Methods  of  Compliance 

(cl  .An  alternative  method  o(  conipliaru  e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  Ije 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requesis  through  an  appropriate  F.\.-\ 
Priuf  ipal  Maintenani  e  Inspector  (PMI),  uho 
mav  add  comments  and  then  send  it  to  the 

r;co. 

Note  2:  Information  (  onf:erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  dirc?cti\e. 
if  anv.  mav  be  obtained  from  the  E(X). 

Continuous  Airworthiness  Maintenance 
Program 

(cl)  E.-\A-certiticated  air  carriers  that  have 
an  a[)proved  c:ontinuous  airworthiness 
maintenance  program  in  accordanc:e  w  ith  the 
record  keeping  requirement  of  *»  121 .3()M  (<  ) 
of  the  Federal  Aviation  Regulations  |14  CFR 
121  3H9  (c)|  must  maintain  rec;ords  of  the 
mandatory  inspections  that  result  trom 
revising  the  Time  Limits  Section  of  the 
Instructions  for  Continuous  Airworthiness 
(IC.\)  and  the  air  carrier's  c:ontinuous 
airworthiness  program.  Allernatelv. 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AU.  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  b\ 
!;!  121.369  (c;)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.369  (c)];  however, 
the  alternate  system  must  be  acc;epted  by  the 
appropriate  PMI  and  require  the  maintenanc:e 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
«?  121.380  (a)  (2)  (vi)  of  the  Federal  ,^viatlon 
Regulations  [14  CFR  121.380  (a)  (2)  (vi)!.  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspec:tions  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  .\D  have 
been  met  when  the  engine  shop  manual 
changes  are  made  and  air  carriers  have 
modified  their  continuous  airworthiness 
maintenance  plans  to  reflect  the 
rcK^uirements  in  the  engine  shop  manuals. 

Issued  in  Burlington.  fC^assachusells.  on 
September  25,  2001. 
Jay  |.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Senice 
(PR  Doc.  01-25077  Filed  10-4-01;  8:45  am] 
BILLING  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-59-AD] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Fecieral  Aviation 

Aciministration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwcjrthiness 
directive  (AD)  that  is  applicai)le  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  installation  of  protective 
sleeving  on  the  right  emergency 
alternating  current  wire  assembly  of  the 
overhead  switch  panel.  This  action  is 
necessary  to  ensure  thai  protec  live 
sleeving  is  installed  on  the  right 
emergency  alternating  current  (AC)  wire 
assembly  of  the  overhead  switch  panel 
Lack  of  such  sleeving  could  result  in 
loss  of  redundant  electrical  p(jwer 
during  certain  cockpit  overhead  w  iring 
faults.  This  action  is  intended  to  address 
the  identified  unsafe  condition 
DATES:  Comments  must  be  received  hv 
November  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No  2001 -NM- 
59-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  3  00 
p.m.,  Monday  through  Friday,  except 
Federal  holiciays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address  M- 
anm-nprmcomment@faa.gov.  Comment.s 
sent  via  fax  or  the  Internet  must  contain 
•'Docket  No.  2001-NM-59-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  referenc:ed  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 


.Airplane  Directorate,  1601  Lind 
■Avenue,  ,S\V  .  Rentnii   Washington:  or  at 
the  FAA,  Los  Angclr^,  ,\in:raft 
Certification  Office.  3960  Paramount 

Boulevard,  Lakewnoii  raliforni-i 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)r.27-S2in 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  com()lMnc:e  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before. 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
(  onc:erne(i  with  the  substance  of  this 
propcjsa!  will  he  fileii  in  the  Rules 
Docket 

( lommcnt'T-  wishing  the  FAA  to 
acknowledge  rec  eip!  -if  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
F.^-X.  Transport  Airplane  Directorate, 
ANM-n4   Attention:  Rules  Docket  No. 


50916 


Federal  Register/ Vol.  66,  No.   194 /Friday,  October  5,  2001 /Proposed  Rules 


2001-NM-59-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Disciission 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  that  protective  sleeving  was  not 
installed  during  production  of 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  fuselage  numbers  0527 
through  0646  inclusive.  A  production 
change  improperly  provided  procedures 
for  removing  the  sleeving.  The 
protective  sleeving  provides  mechanical 
segregation  for  the  right  emergency 
alternating  current  (AC)  wire  assembly 
of  the  overhead  switch  panel.  Lack  of 
protective  sleeving  on  the  right 
emergency  AC  wire  assembly  of  the 
overhead  switch  panel,  if  not  corrected. 
could  result  in  loss  of  redundant 
electrical  power  during  certain  cockpit 
overhead  wiring  faults. 

These  findings  are  not  considered  to 
be  related  to  an  accident  that  occurred 
off  the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
series  airplane.  The  cause  of  that 
accident  is  still  under  investigation 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  uf 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MDll-24-197. 
dated  May  16,  2001,  which  describes 
procedures  for  installation  of  protective 
sleeving  on  the  right  emergency  AC]  wire 
assembly  of  the  overhead  switch  panel 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously 


Cost  Impact 

There  are  approximately  119  Model 
MD-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  34  airplanes  of  U.S. 
registrv  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  .S60  per  work  hour.  The  manufacturer 
has  committed  previously  to  its 
customers  that  it  will  bear  the  cost  of 
parts   Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S8,160,  or 
S240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessan,'  to  perform  the  specific 
actions  actuallv  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reascms  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034' Februarv  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  copy  of  the  draft 
regulattiry  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-59- 

.\D. 

Applicability:  Model  .MD-11  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
.MDll-24-197,  dated  May  16,  2001: 
certificated  in  anv  categorv 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applit  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afferled,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  protective  sleeving  is 
installed  on  the  right  emergency  alternating 
current  (AC)  wire  assembly  of  the  overhead 
switch  panel,  accomplish  the  following: 

Installation 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  install  protective  sleeving  on 
the  right  emergency  wire  assembly  of  the 
overhead  switch  panel,  per  Boeing  Service 
Bulletin  MDll-24-197,  dated  May  16.  2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropri&te  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
fxistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Federal  Register/Vol.  66.  No.  194/Friday,  October  5.  2001 /Proposed  Rule;. 


50917 


Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
ac:c.ordan(  e  with  sections  21  197  and  21  199 
of  the  Federal  .■\viation  Regulations  (14  OFR 
21.197  and  21.1991  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
1.  2001 

Charles  Huber. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc  01-25070  Filed  10-4-01.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-57-AD] 
RIN2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1 
series  airplanes,  that  currently  requires 
a  one-time  detailed  visual  inspection  of 
the  wire  bundle  installation  behind  the 
first  observer's  station  to  detect 
damaged  or  chafed  wires;  and  corrective 
action,  if  necessarv'.  This  action  would 
require  an  inspection  of  the  wire  bundle 
installation  behind  the  first  observer's 
station  to  detect  damaged  or  chafed 
wires,  and  repair,  if  necessary.  This 
action  also  would  require  installing  a 
grommet  around  the  lower  edge  of  the 
feed-through;  replacing  the  support 
bracket  with  a  new  bracket:  and 
relocating  the  support  clamp  of  the  wire 
bundle:  as  applicable.  The  proposed  AD 
"also  expands  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes.  This  proposal  is  prompted  by 
the  FAA's  determination  that  the 
existing  support  bracket  and  the 
location  of  the  support  clamp  of  the 
wire  bundle  may  not  adequately 
preclude  the  wire  bundle  contained  in 
the  feed-through  behind  the  first 
observer's  station  from  contacting  the 
bottom  portion  of  the  feed-through.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  contact, 
which  could  cause  cable  chafing, 
electrical  arcing,  smoke,  or  fire  in  the 
cockpit. 


DATES:  Comments  must  be  received  by 
November  19.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .^viatiim 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-1 14, 
Attention:  Rules  Docket  No  2001 -NM- 
57-AD.  1601  Lind  Avenue.  .S\V  . 
Renton.  Washington  9805.^^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  am  and  :^:0() 
p.m..  Monday  through  Friday,  except 
Federal  holidays  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address  9- 
anm-nprmcomment@faa  gov  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-57-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  \ia  the 
Internet  as  attached  electronic:  files  must 
be  formatted  in  Microsoft  Word  9"  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  trnm 
Boeing  Commercial  .Aircraft  Grciup 
Long  Beach  Division.  3855  Lakewooci 
Boulevard.  Long  Beach.  California 
90846,  Attention:  Data  and  Service 
Management.  Dept  C1-L5A  [D800- 
0024).  This  information  may  be 
examined  at  the  F,\A.  Transport 
Airplane  Directorate.  1601  Lind 
.Avenue.  SW..  Renton.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  .Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Transport  Airplane 
Directorate.  Los  .Angeles  .Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)627-5210 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  in\itt»d  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  followint; 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\ice  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
(  hange  to  thi'  proposed  ,AD  is  being 
ri'(|uest<'d 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  o\erall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  w  ill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dcx;ket  for  examination  by 
interested  persons  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  .Number  2001-NM-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

,\nv  person  may  obtam  a  copy  of  this 
NPRM  hv  submitting  a  request  to  the 
F.\.\  Transport  .Airplane  Directorate. 
A.NM-1 14.  .Attention:  Rules  Docket  No. 
2001-NM-57-AD,  1601  Lind  Avenue, 
SW  ,  Renton,  Washington  98055^056, 

Di.scussion 

On  Fet)ruar\  lu.  JOOU.  the  FAA  issued 
AD  2000-03-13.  amendment  39-11572 
(65  FR  8028.  February'  17.  2000). 
applic;able  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
to  require  a  one-time  detailed  visual 
inspection  of  the  wire  bundle 
installation  behind  the  first  observers 
station  to  detect  damaged  or  chafed 
wires;  and  corrective  action,  if 
necessary.  That  action  was  prompted  by 
a  report  indicating  that  the  wire  bundle 
contained  in  the  feed-through  behind 
the  first  observers  station  was 
contacting  the  bottom  portion  of  the 
feed-through  The  requirements  of  that 
.AD  are  intended  to  prevent  such 
contact,  which  could  cause  cable 
I  hafing,  electrical  arcing,  smoke,  or  fire 
m  the  cockpit. 

Actions  Since  i.ssuan(  e  of  PreMous  Rult- 

Sin(e  the  issuance  of  AD  2000-03-13, 
the  F.A.A   in  (  oniunction  with  Boeing, 
has  determined  that  the  existing  support 
l)racket  and  the  location  of  the  support 
clamp  of  the  wire  bundle  may  not 
adequately  preclude  the  wire  bundle 
(iintained  in  the  feed-through  behind 
the  first  obser\  er  s  station  from 
contacting  the  bottom  portion  of  the 
feed-lhrout:h. 
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Boeing  also  has  informed  the  FAA 
that  it  inadvertently  excluded  several 
airplane  manufacturer's  fuselage 
numbers  from  the  effectivitv  listing  of 
McDonnell  Douglas  Alert  Bulletin 
MD11-24A041.  Revision  01.  dated  April 
26.  1999.  which  was  referenced  in  .M3 
2000-03-13  as  the  appropriate  source  uf 
service  information.  The  FAA  has 
determined  that  these  excluded 
airplanes  axe  subject  to  the  same  unsafe 
condition  addressed  in  this  proposed 
AD. 

Explanation  of  Relevant  Service 
Information 

The  F.-\A  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  NIDll- 
24A041.  Revision  02.  dated  April  11. 
2001.  which  describes  prnc;edures  for  a 
one-time  detailed  visual  inspection  of 
the  wire  bundle  installatHin  behind  the 
first  observer's  station  to  detect 
damaged  nr  chafed  wires,  and  repair,  if 
necessarv  The  service  bulletin  aUo 
describes  procedures  for  installing  a 
grommet  around  the  lower  edge  of  the 
feed-through:  replacing  the  support 
bracket  with  a  n'.nv  bracket:  an(i 
relocating  the  support  clamp  of  the  wire 
bundle;  as  applicable.  ,\cromplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequatelv 
address  the  identified  unsafe  c:f)ndition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  .\D  would 
supersede  .■XD  2000-03-13  to  require  a 
one-time  detailed  visual  inspection  of 
the  wire  bundle  installation  behind  the 
first  obsener's  station  to  detect 
damaged  or  chafed  wires,  and  repair,  if 
necessar,'.  The  proposed  .AD  also  would 
require  installing  a  grommet  around  the 
lower  edge  of  the  feed-through; 
replacing  the  support  bracket  with  a 
new  bracket;  and  relocating  the  sup[iort 
clamp  of  the  wire  bundle;  as  applicable. 
The  proposed  .AD  also  expands  the 
applicabilitv  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  would  be  retjuired  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact  I 

There  are  approximatelv  193  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  The  F-\^\ 
estimates  that  62  airplanes  of  U.S. 
registr\'  would  be  affected  by  this 
proposed  AD, 

Tne  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1'  work  hours  per 


airplane  to  accomplish,  at  an  average 
labor  rate  of  ,S60  per  work  hour.  The 
manufacturer  has  committed  previously 
to  its  customers  that  it  will  bear  the  cost 
of  replacement  parts.  As  a  result,  the 
cost  of  those  parts  is  not  attributable  to 
this  proposed  AD  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  S7,440.  or 
S120  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  .AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
if  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv  action  " 
under  Executive  Order  12866;  12)  is  not 
a  "significant  rxile  "  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  Februarv  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copv  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Ac(  ordingh  .  pursuant  tf)  the 
authontv  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
-Administration  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4Q  U.S.C.  106(g).  40113,  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11572  (65  FR 
8028.  February  17.  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  2001-NM-57- 
AD.  Supersedes  AD  2000-03-13, 
.Amendment  39-1 1572 

Applicability:  Model  MD-1 1  series 
airplanes,  as  listed  in  Boeing  .Alert  Service 
Bulletin  MD11-24A041,  Revision  02.  dated 
.April  11.  2001;  certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applic  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subjei  t  to  the  requirHments  of  this  .AD.  For 
airplanes  that  tiave  been  mr)dified.  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,AD  is  riffin  ted.  the 
owner  operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  ^AD. 
The  request  should  inc:ludf?  an  assessment  of 
the  effect  of  thn  moiiificdtion,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and,  if  the  unsafe  i ondilion  has  not 
been  eliminated,  the  re<iuest  should  in(  lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
atromplished  previoiish . 

T<->  prevent  the  wire  bundle  c  ontained  in 
the  feed-through  from  contacting  the  bottom 
of  the  feed-through,  whii  h  (  ould  cause  cable 
1  hating,  electrical  arcing,  and  smoke  or  tire 
m  the  cockpit;  accomplish  the  following; 

Inspection 

(a)  Within  1  year  after  the  effe(  tive  date  of 
this  .XD.  do  a  one-time  detailed  visual 
inspection  of  the  wire  bundle  installation 
behind  the  first  observer's  station  to  detect 
damaged  or  chafed  wires,  in  art  ordance  with 
Boeing  Alert  Service  Bulletin  MDl  1-24A041. 
Revision  02.  dated  April  11.  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as;  ".An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assemblv  to  detef:t  damage,  failure,  or 
irregularity.  .Available  lighting  is  normalK 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifving  lenses,  etc.,  may  be  used.  Surfai:e 
cleaning  and  elaborate  access  procedures 
mav  be  required.  " 

Condition  1 :  \'u  Damaged  or  Chafed  Wire 

(b)  If  no  damaged  or  c:hafed  wire  is 
detected  during  the  detailed  visual 
inspeclion  required  by  paragraph  (a)  of  this 
.AD.  before  further  flight,  do  the  actions 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
.AD.  as  applicable,  per  Boeing  .Alert  Service 
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Bulletin  MD11-24A041.  Revision  02,  dated 
April  n,  2001. 

(1)  For  airplanes  identified  as  Group  1  in 
the  service  bulletin:  Replace  the  support 
bracket  with  a  new  bracket,  and  relocate  the 
support  clamp  of  the  wire  bundle,  per  Figure 
3  of  the  service  bulletin.  The  grommet 
around  the  lower  edge  of  the  feed-through 
must  be  installed  as  indicated  in  Figure  A  of 
the  service  bulletin. 

12)  For  airplanes  identified  as  Group  2  in 
the  ser^-ice  bulletin:  Install  a  grommet  around 
the  lower  edge  of  the  feed-through;  replai  e 
the  support  bracket  with  a  new  bracket:  and 
relocate  the  support  i  lamp  of  the  wire 
bundle,  per  Figure  2  of  the  service  bulletin 

Condition  2  Any  Damaged  or  Chafed  IVirc 

(c)  If  any  damaged  or  chafed  wire  is 
detected  during  the  detailed  visual 
inspection  required  bv  paragraph  la)  of  thi> 
.AD.  before  further  flight,  do  the  actions 
specified  in  paragraph  (c)U]  or  (c)(2)  of  this 
AD.  as  applicable,  per  Boeing  .■Mert  Service 
Bulletin  MDn-24A041.  Revisinn  02,  dated 
.^pril  11,  2001 

(1)  For  airplanes  identified  as  Group  1  in 
the  service  bulletin:  Repair  wiring:  replace 
the  support  bracket  with  a  new  bracket;  and 
relocate  the  support  (lamp  of  the  wire 
bundle,  per  Figure  3  of  the  ser\  ice  bulletin. 
The  grommet  around  the  lower  edge  of  the 
feed-through  must  be  installed  as  indicated 
in  Figure  3  of  the  service  bulletin 

(2)  For  airplanes  identified  as  Ciroup  2  in 
the  service  bulletin:  Repair  wiring,  install 
grommet  around  lower  edge  of  the  feed- 
through;  replace  the  support  brat  ket  with  a 
new  bracket;  and  relocate  the  support  clamp 
of  the  wire  bundle,  per  Figure  2  of  the  ser\  i(  e 
bulletin 

Alternative  Methods  of  Compliance 

(d)(1)  .An  alternate  e  method  of  i  ompliani  e 
or  adjustment  of  the  compliani  e  time  that 
provides  an  acceptable  level  of  safet\  ma\  be 
Used  if  approved  by  the  Manager.  Los 
.■\ngeles  .Aircraft  (Certification  OfTue  (.-XCX)), 
¥.\.\.  Operators  shall  submit  their  requests 
through  an  appropriate  F.A,-\  Principal 
Maintenance  Inspector,  who  ma\  add 
comments  and  then  send  it  to  the  Manager. 
Los  .Angeles  .AC^O, 

Note  3:  Inlormation  (  on(  erning  the 
existence"  of  approved  alternative  methods  of 
compliant  e  with  this  .\D.  if  an\ .  ma\  be 
obtained  from  the  Los  Angeles  .AGO 

(2)  .Mternative  methods  of  compliance, 
approsed  previoush'  in  a(:curdanc:e  with  .AD 
2000-03-13.  amendment  39-11572.  are 
appro\ed  as  alternative  methods  of 
compliani  e  with  this  .-XD. 

Special  Flight  Permits 

(e)  Special  flight  permits  ma\  be  issued  in 
accordanc  e  with  sections  21 ,197  and  21,l'l') 
of  the  Federal  .ANiation  Regulations  |14  GFR 
21,197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
t  an  be  ac  c  omplished 


Issued  in  Renton,  Washington,  on  October 
1,  2001 

Charles  Huber, 

Acting  Manager.  Transport  Airplane 
Dirfftorate,  Aircraft  Certification  Service. 
IFR  Doc    01-25069  Filed  10-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  990 

[Docket  No:  990608154-9154-01] 
RIN  0648-AO36 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Proposeci  rule  amendments; 

reopening  of  comment  period. 


SUMMARY:  On  Januarv  5.  199b,  the 
National  Oceanic  cncJ  .Atmospht^ric 
Administration  (NO.A.A)  promulgated 
final  regulations  for  the  assessment  of 
natural  resource  damages  pursuant  tn 
section  1006(e)(1)  of  the  Od  Pollution 
.Act  of  1990.  The  final  repulatinns  were 
challenged,  pursuant  to  section  1017(a) 
of  OPA.  On  November  18.  1997.  the  U.S 
Court  of  .Appeals  for  the  District  of 
Columbia  Circuit  issued  a  ruling  on  the 
final  regulations  (General  Electric  Co  .  et 
al,.  V,  Commerce,  128  F.3(i  767  (DC  Cir 
1997)).  NO.A.A  proposed  amendments  to 
the  final  regulations  that  address  the 
Court's  remand  as  well  as  other 
clarifying  and  technical  issues  (66  PR 
39464).  Today's  notice  reopens  anc^ 
extends  the  comment  period  on  the 
proposed  amendments  b\  thir1\  (30) 
calendar  days. 

DATES:  Written  comments  must  be 
received  no  later  than  Nm  ember  5. 
2001 

ADDRESSES:  Written  comments  are  to  be 

submitted  to:  Eli  Reinharz.  c  o  Office  nf 

General  Counsel 'Natural  Resources. 

1315  East-West  Highwav.  Room  #15132 

Silver  Spring.  MD  20910 

FOR  FURTHER  INFORMATION  CONTACT:  Ell 

Reinharz.  301-713-3038.  ext   193  (FA.X: 

301-713^387:  e-mail; 

eli .rpinharz@.noau  i^ov] .  or  Linda 

Burlington   301-713-1332  (F.AX   301- 

713-1229;  e-mail: 

Linda. B. Burlington <•  ncxui  gov). 

SUPPLEMENTARY  INFORMATION:  On  lulv 
31.  2001  (61  PR  39464).  NO.AA 
published  proposed  amendments  to  the 
final  regulations  for  the  assessment  nf 


natural  resourt  c  drtinages  as  required  by 
the  Oil  Pollution  Act  of  1990.  General 
Electric  and  other  industry  groups 
challenged  the  final  regulations 
jupsiMnt  to  section  1017(a)  of  OPA.  On 
\c.\c.mi)>-r  18.  1997,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  a  ruling  on  the  final 
regulations  {General  Electric  Co.,  et  al., 
V.  Commerce.  128  F.3d  767  (DC.  Cir. 
1997)).  The  Court  remanded  to  NOAA 
for  further  aeency  decisionmaking:  (1) 
authonzatii  r;  for  the  removal  of  residual 
oil;  dill!   _   ':i.  scope  of  authorization 
for  recovery  of  legal  costs.  NOAA  also 
proposed  clarifying  and  technical 
amendments  in  other  parts  of  the 
regulations. 

NOAA  requested  comments  to  its 
proposed  amendments  by  September  29, 
2001.  NOAA  has  received  requests  to 
extend  the  comment  period  on  the 
proposed  amendments.  Since  NOAA 
wants  to  encourage  a  thorough  and 
thoughtful  review  of  all  components  of 
the  proposed  amendments,  the 
comment  period  is  being  reopened  and 
extended  an  additional  thirty  (30) 
calendar  days. 

Drited:  September  28.  2001. 
lamison  S   Hawkins. 

Deputy  Aiiii/u/i/  Administrator  for  Ocean 
Senices  and  Coastal  Zone  Management. 
(PR  Doc.  01-24920  Filed  10-4-01;  8:45  am) 

BILLING  CODE  35iO-JE-*> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Pan  37,  161.  250.  284   358 
[Docket  No.  RM01-10-000] 

Standards  of  Conduct  for 
Transmission  Providers;  Notice  of 
Proposed  Rulemaking 

-s.  ;i',T':t..-   27.  2U01. 

AGENCY:  Federal  Energy  Regulatory 

C,ommission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  The  Federal  Energy 
KiL:ulatur>  Commission  is  proposing  to 
jriiniulgate  new  standards  of  conduct 
regulations  that  apply  uniformly  to 
natural  gas  pipelines  and  transmitting 
public  utilities  (jointly  referred  to  as 
transmission  providers)  that  are 
currently  subject  to  the  gas  standards  of 
conduct  and  the  electric  standards  of 
conduct.  The  Commission  is  proposing 
to  adopt  one  set  of  standards  of  conduct 
to  govern  the  relationships  between 
regulated  transmission  providers  and 
till  ir  eiv  rgy  affiliates,  broadening  the 
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definition  of  an  affiliate  covered  by  the 
standards  of  conduct 
COMMENT  date:  Comments  on  the 
proposed  rulemaking  are  due  on  or 
before  November  19.  2001 
ADDRESSES:  File  written  comments  on 
the  proposed  rulemaking  with  the  Office 
of  the  Secretary'.  Federal  Energy 
Regulator\-  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426. 
Comments  should  reference  Docket  No 
RMOl-10-000.  Comments  may  be  filed 
electronically  or  by  paper  (an  original 
and  16  copies,  with  an  accompanying 
computer  diskette  in  the  prescribed 
format  requested.! 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetra  E.  Anas.  Office  of  General 
Counsel.  Federal  Energy  Regulatory- 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  (202)  208-0178. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
IS  proposing  to  promulgate  new 
standards  of  conduct  regulations  that 
would  apply  uniformly  to  natural  gas 
pipelines  and  transmitting  public 
utilities  (jointly  referred  to  as 
transmission  providers)  that  are 
currently  subject  to  the  gas  standards  of 
conduct  in  part  161  of  the  Commissions 
regulations  and  the  electric  standards  of 
conduct  in  part  37  of  the  Commissions 
regulations  '  In  light  of  the  changing 
structure  of  the  energy  industry,  the 
Commission  is  proposing  to  adopt  one 
set  of  standards  of  conduc*  to  govern  the 
relationships  between  regulated 
transmission  providers  and  all  tht>ir 
energy  affiliates,  broadening  the 
definition  of  an  affiliate  covered  by  the 
standards  of  conduct,  frfim  the  more 
narrow  definition  in  the  existing 
regulations 

Electric  transmission  providers  that 
do  not  control  transmission  facilities 
and  participate  in  Commission 
approved  regional  transmission 
organizations  (RTCDs)  under  Order  No. 
2000.-  would  be  able  to  request  an 
exemption  from  these  proposed 
standards  of  conduct 

The  proposed  standards  of  conduct 
would  be  codified  in  a  new  Subchapter 
S.  the  current  standards  of  conduct  at 


'  Thp  ga.s  standards  of  conduct  are  codined  at  part 
161  of  lh»'  ('.ommission's  rPiRulation.'!.  18  CFR  pari 
161  (2001)  dn.l  Ihe  electric  standards  of  conduct 
arp  tixlifipd  at  ^  37  4  of  the  Commission's 
regulations.  18  CFR  ;ir  4  (2(K)1) 

-  Rt^ional  Transmission  O^nizatiuns.  Order  No 
.'(Mje.  6,T  KR  ftOM  dan  6.  2000).  FERC  Stats.  &  Regs.. 
RffiiiKitmn  Preambles  July  1999-D«pmb<>r  2000 
1  JI  Ofl'^  ir>M    20,  1999).  order  on  rp/i  a,  flrder  No. 
2(KX)-.-K  »)=,  FR  120««  (Mar  8.  2000).  FERC  Stats. 
4  Rpgs    Rfguian.m  Preambles  1496-20001.11,092 
Iffti  J')   StMM)\.  pftitinns  fur  rpview  ftfnding  sub 
nnm    Puhlit  I  iilitv  District  No   1  of  Snohomish 
(  ountv.  W  sshington  v.  FERC  (D.C.  Qr..  .Apr.  24. 
2(HX)  (\os  (X)-I174,ef  o/)). 


parts  37  and  161  would  be  deleted,  and 
conforming  changes  would  also  be  made 
to  other  regulations  as  necessary. 

I.  Current  Regulations 

The  current  standards  of  conduct 
restrict  the  ability  of  interstate  natural 
gas  pipelines  and  electric  utilities 
(transmission  providers)  to  give  their 
marketine  affiliates  or  wholesale 
merchant  fun(  tions  undue  preferences 
over  non-affiliated  transpfirtation 
customers. '  Both  gas  and  electric 
standards  of  conduct  rely  on  similar 
principles  to  prevent  market  power  over 
transmission  from  being  used  in 
competitive  commodity  markets  by:  (1) 
Separating  employees  engaged  in 
transmission  senices  from  those 
engaged  in  commodity  marketing 
services,  i.e.,  marketing  or  sales  of 
natural  gas  or  electric  energy:  and  (2) 
ensuring  that  all  transmission 
customers,  affiliated  and  non-affiliated, 
are  treated  on  a  non-discriminaton,' 
basis.  The  Commission  is  not  proposing 
to  change  these  prmciples  Nor  is  the 
Commission  proposing  to  codifv  the 
electric  codes  of  conduct  ■*  that  guard 
against  discrimination  by  power 
marketers  or  other  affiliates  that  request 
market-based  rate  authoritv.  As 
discussed  later,  the  Commissirm  is 
soliciting  comments  whether  these 
electric  codes  of  conduct  should  be 
codified. 

In  1987,  when  the  gas  pipeline 
standards  of  conduct  were  promulgated, 
the  natural  gas  industry  had  witnessed 
a  rapid  growth  of  marketing  affiliates 
and  the  Commissiim  was  concerned  that 
pipelines  were  giving  their  marketing 
affiliates  preferential  treatment.  As  a 
result,  the  Commission  issued  the 
standards  of  conduct  to  give  guidance 
on  how  pipelines  can  conduct 
transportation  transactions  fin  a  non- 
discriminatorv  basis.   The  Commission 


'Section  4  of  the  Natural  Gas  Act  (N(.;.AJ.  15 
li.S.C.  717c  (19941.  states  that  no  natural  gas 
company  shall  make  or  grant  an  undue  preference 
or  advantage  with  respect  to  any  transportation  or 
sale  of  natural  gas  subject  to  the  Cxjmmission's 
jurisdiction.  See  also  section  5  of  the  NGA.  15 
use.  717d  (1994).  Similarly,  under  section  205  .of 
Ihe  Federal  Power  Act  (FPAJ.  16  U.S.C.  824d  (iq'14). 
no  public  utility  shall  make  or  grant  an  undue 
preference  with  respect  to  any  transmission  or  sale 
subject  to  ihe  Commission's  jurisdiction.  See  also 
section  205  of  the  FPA.  16  U.S.C.  824e  (1994). 

*  Sep  e.g..  Heariland  Energy  Services.  Inc  .  et  al  . 
bfl  FERC161.223  at  62.064-65  (1994) 

sOrderNo  497.  53  FR  22139  dune  M    X^HH). 
FERC  Stats.  &  Regs..  Regulations  Preanibl.'s  llSfi- 
1990  1  30.820  (June  1.  1988):  Order  No  4M7-A. 
order  on  rehg.  54  FR  52781  (Dec.  22.  14RM)  FERC 
Stats.  &  Regs.  Regulations  Preambles  1486-1990 
-1  30.868  (Dec.  15.  1989);  Oder  No  497-B.  ordtr 
extending  sunset  date.  55  FR  '.:i291  (Dec   28.  19<«). 
FERC  Stats.  &  Regs..  Regulations  Prt-ambles  1986- 
1990  1  30.908  (Dec.  13.  1990);  Order  No  497-C. 
order  extending  sunset  date.  57  FR  9  (|an.  2.  1992). 


reserved  the  right  to  impose  structural 
remedies,  such  as  divorcement  or 
divestiture,  in  specific  cases  where  the 
circumstances  demonstrate  they  are 
required. 

Five  years  ago  in  Order  No.  888,  the 
Commission  found  that  unduly 
discriminatory  and  anti-competitive 
practices  existed  in  the  electric  industry 
and  that  transmission-owning  utilities 
had  discriminated  against  others 
seeking  transmission  access.  Thus,  the 
Commission  required  electric 
transmission  providers  to  provide  open- 
access  transmission  service.''  For  the 
same  reasons,  the  Commission 
simultaneously  promulgated  electric 
standards  of  conduct  in  Order  No.  889." 
The  electric  standards  of  conduct 
reflected  the  Commission's  experiences 


FERf:  St^ts.  8,  Regs..  Regulations  Preambles  1991- 
lyifi  'I;i0.9:i4  (Dec.  20,  19911.  rpb'?  denied.  57  FR 
-jHlSIFeh    Ifi.  1992)  58  FERC  161.139  (Feb   10. 
1992);  Tenneco  Gas.  v   FF'RC  (affirmed  in  part  and 
remanded  in  part).  960  F.2(l  1 187  (D  C:.  Cir,  1992) 
1  Irder  Nu  497-D.  order  nn  rfmand  and  extending 
•iiinset  date.  .57  FR  58978  (Dfc    14.  19921.  FERC 
Stats.  &  Regs,.  Regulations  Preambles  1991-1996 
1  ,10.958  (Dec.  4.  1992);  Order  No,  497-E.  order  on 
reh'e.  and  extending  ".'unsf/  ante.  59  FR  243  (|an,  4. 
1994).  FERC  Stats.  &  Regs  ,  Regulations  Preambles 
1991-1996  1  30.987  (Db(    23,  1993),  Order  No,  497- 
F.  order  denying  rehg  and  granting  <  lanficatior..  59 
FR  15336  (Apr   1.  1994).  66  F"ERC  161.347  (Mar 
24.  1994);  and  Order  No  497-G.  order  extending 
sunset  date.  59  FR  328H4  (|unt>  27.  1994).  FERC 
Stats  Sc  Regs  .  Regulations  Preambles  1991-1996 
1.30,996  dune  17.  1994) 

See  iiho  Standards  of  Cjindurt  ,inil  Reporting 
Requirements  for  Traiisporlatiuii  and  .^fflllat^' 
Tr.insartions.  Order  No,  566.  59  FR  32885  dune  27. 
1994).  FERC  Stats  *  Regs,.  Regulations  Preambles 
1991-1996  130.997  llune  17.  1994).  Order  No   566- 
A.  order  nn  rehg  .  59  FR  52896  (Oct.  20   19941,  69 
FFRC  161.044  (fXl,  14.  19941;  Order  No.  566-B. 
ordrron  reh'g.  59  FR  65707  (Dw    21.  1994).  64 
FERC  161.334  (Dei;    14.  14441;  hiuI  Reporting 
Interstate  N.iturril  Gas  Pipe  line  Marketing  .\fflliatev 
on  the  Jnternet.  Order  No.  599.  63  FR  43075  I  Aug 
12.  1998).  F'ERC  Stats  &  Regs..  Regujations 
Preambles  1996-2000  1  31.064  (July  30.  19981. 

''Promoting  Wholesal"  Competition  Through 
Open  .\tcess  Nnn-Discnniinatioii  Transmission 
.Services  bv  Public  rulities;  Recovrrv  of  Stranded 
Costs  bv  Public  I  tilities  and  Transmitting  I  tililies. 
Onler  No   888.  61  FR  21,540  (Mav  10.  19961.  FERC 
Slats,  tk  Regs  .  Regulations  Preambles  1991-1996 
1  31.036  (.-Kpr  24.  1996)  .it  31.692;  order  nn  nh  g. 
Order  No  a88-A.  62  FR  12274  IM.ir   14    1997) 
F'ERC  Slats.  &  Regs  .  Rpgu(ations  Preambles  1941- 
1996  1  31.048  (Mar  4.  1997);  order  on  reti'g  Order 
No.  888-B,  81  FERC161.248  119971,  order  an  rehg. 
Order  No   8a8-C.  H2  FERC  161,046  (1998).  aft'd  in 
relevant  part  <ub  noni..  Transmission  .^riess  Poli(v 
Study  (;roup  v   FERC.  225  F  3.i  667  (D.C.  liir   2000). 
rert  granted.  69  C.Sl,  W,  3574  (Nos.  00-568  (in 
parti  and  00-809).  rert  denied  (No.  00-8001  (U.S. 
Feb   26.2001) 

'Open  Access  .Same-'riine  Information  System 
(Formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct.  61  FR  21737  (Mav  10,  19961, 
FERC  Stats  *  Regs.   Regulations  Preambles  1991- 
1996  1  31,035  (Apr.  24.  1996);  Order  No.  B89-A. 
order  an  rehg.  62  FR  12484  (Mar    14.  1997).  FERC 
Stats.  &  Regs  .  Regulations  Preambles  1996-2000 
1  31.049  (Mar  4,  1997);  Order  No   889-B,  reh'g 
denied.  62  FR  64715  (Dec;   9,  1997),  FERC  Slats  (4 
Regs.,  Regulations  Preambles  1996-2000  1  31.253 
(Nov,  25,  1997). 
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with  implementation  of  the  gas 
standards  of  conduct.  One  significant 
difference  from  the  gas  standards  of 
conduct  is  that  the  electric  standards  of 
conduct  do  not  prohibit  transmission 
providers  from  assigning  the 
responsibility  for  making  purchases  to 
serve  bundled  retail  customers  to  the 
transmission  operations  and  reliability 
function," 

Significant  changes  have  occurred 
since  the  standards  of  conduct  were  first 
adopted.  In  the  gas  industr\  .  these 
changes  include  unbundling,  capacity 
release,  and  e-commerce  Fourteen  years 
ago.  pipelines  were  primarily  affiliated 
with  marketers,  whereas  in  today's 
world,  as  a  result  of  growth  and 
consolidations,  gas  pipeline  companies 
have  a  much  wider  array  of  affiliates  in 
all  sectors  of  the  energy  business.  The 
market  has  undergone  a  transformation 
from  purchases  and  sales  of  the 
commodity — natural  gas— to 
sophisticated,  lightning-speed 
transactions  involving  both  physical 
and  financial  transactions  by  marketing 
and  non-marketing  gas  pipeline 
affiliates.  The  gas  industry  has 
experienced  consolidations  in  e\er>' 
sector — pipelines,  producers,  marketers, 
LDC/utilities  and  industrials.  Examples 
are  the  mergers  of  El  Paso  Energy 
Corporation,  Sonat  Inc.  and  the  Coastal 
Corporation  or  the  acquisitions  by  the 
Enron  Corporation.  Marketing  affiliates 
and  non-marketing  affiliates,  today, 
offer  a  \ariety  of  new  ser\ices.  such  as 
bundled  sales,  asset  management,  price 
hedging,  risk  management,  and 
electronic  commoditv  trading. 

Similarly,  now  that  the  electric 
industry  has  been  providing  open- 
access  service  for  several  years,  changes 
in  the  electric  industry'  are  occurring. 
e.g  ,  the  increased  number  of  power 
marketers  with  market-based  rates,  an 
increased  market  for  available 
transmission  capacity,  and  increased 
number  of  power  transactions  and  new 
and  different  uses  of  the  transmission 
grid.  Electric  power  is  evolving  into  a 
more  liquid,  transparent  commodity  and 
its  sale  into  a  fast-paced  marketplace, 
particularly  with  the  development  of 
on-line  trading.  The  electric  industry 
has  witnessed  large  increases  in  the 
number  of  power  marketers  and 
independent  generation  facility 
developers  entering  the  marketplace. 
Trade  in  bulk  power  markets  has 
continued  to  increase  significantly  and 
the  Nation's  transmission  grid  is  being 
used  more  heavily  and  in  new  ways. 
The  electric  market  participants  are  also 
changing;  there  are  m.ore  lightly 
regulated  entities,  such  as  power 


marketers  and  generation  facilities,  that 
are  affiliated  with  traditional  regulated 
entities  (both  gas  and  electri( 
transmission  providers),  as  wi-U  as  more 
unaffiliated  unregulated  entities. 

Not  only  are  the  affiliated  entities 
changing  in  size  and  scope,  so  are  the 
transmission  providers  "The  energy 
industry  has  experienc:ed  an  increase  in 
merger  ac:tivities,  as  well  as  a 
convergence  of  the  gas  and  electric 
industries,"  These  industr\  i  hanges 
mean  that  pipelines  and  their  affiliates 
not  only  deal  in  gas,  but  also  in  power. 
much  of  which  is  generated  using 
natural  gas 

The  Commission  i^  i mn 'Tr.i'ii  th;,it  a 
transmission  provider  ^  lUdrkct  (mwer 
could  be  transferred  to  its  affiliated 
businesses  because  the  existing  rules  do 
not  cover  all  affiliate  relationships.'" 
For  example,  when  Dominion  Resources 
Inc.  (an  electric  transmissum  provider 
with  several  affiliated  power  projects 
and  generating  plants)  proposed  to 
merge  with  Consolidated  Natural  Gas 
f^ompan\'  (CNG)  (a  natural  gas  pipelin*' 
with  several  affiliated  LDCs).  the 
Commission  was  cone  erned  that  the 
merger  ( ould  ad\'ersel\  affect 
competition,''  .Specificalh  ,  thf  nuTged 
entity  could  exercise  vertical  market 
power  in  delivered  natural  gas  ser\ice  to 
raise  costs  of  rival  generatorv  or  inhibit 
entry  of  new  generators  into  bulk  power 
markets  Therefore,  the  Commission 
required,  as  a  condition  of  approving 
the  merger,  that  the  merged  <  nnipan\ 
apply  the  gas  pipeline  ^tandard^  ol 
conduct  to  all  of  its  energy  affiliate-,  or 
submit  a  n'vised  competitive  merger 
analysis 

Although  the  current  -t.uidards  of 
conduct  limit  transmission  providers' 
ability  to  make  or  grant  undue 
preferences  to  the  wholesale  merchant 
function  of  their  businesses  [in  the 
electric  area)  or  to  their  markf'ting 
affiliates,  they  do  not  cover  the 
transmission  providers'  other  non- 
marketing  affiliates  Non-marketing 
affiliates  compete  against  non-affiliates 
for  transmission  ser\"ices,  in  capacity 
release  transactions,  in  power  safes,  and 


"In  !hi'  I  .1^!  M\  Mil-,   the  0)iniTiission  received 
bl  i>li'i  Ini   iixnjiT  ,iji).lK  ations,  53  of  which  have 
bein  .!['[  f'  '  ■ '!    <\\ '■.;•'  pending  and  six  have  been 
withilr.ivw;  <  ,\  •.■!  ii,  ,:i  i!>(i  Several  of  the  recent 
mergtr-  iniuMi  )ids  and  electric  companies,  such  as 
NiSiiun  I'  In;    with  Cxilumbia  Enerjjy  Group.  Koch 
F.nprg\  TuiiiM'.;  Im    with  Entergy  Power  Marketing 
Corp  .  and  Di-mi 

I   nIlMlilli,ll.'(i   \,( 

( ..iriw['-f.  I 


.iiin  Resources,  Inc.  with 

:!,ii  '  „i-i  Company, 
f  u  I'.siiiission  provider's  market 

iM'  increased  by  virtue  of  the 


U)rci(-r  No   HH^^-.^  at  .1fl.:.b(), 


power  I  I'uir 
affiliate  s  lin-nir^s 

"  nnniiiii    li  K'-^  Min  es,  Inc.  and  C>)nsolidated 
Naliiriil  (.1- I  .     MM  IKKClei, 162  11999), ord^ron 
compliami'  tilirv^  41  FF' R( '  1  f.  1.1 40  (2000),  ordw 
deminian'h  g.^i  H.K(   1  b  1.2 14  (2000).  app«i/ 
pending.  (D.C.  Qr.  )an.  19,  2001  (No.  01-1169)) 


in  siting  new  generation,'-  For  example. 
in  the  gas  industr\'.  non-marketing 
dlfiliates  of  natural  gas  pipelines  can 
control  large  amoimls  of  capacity  on 
their  affiliated  pipelines,  yet  they  are 
not  covered  by  the  current  standards  of 
conduct  because  they  do  not  actually 
hold  pipeline  capacity  (functioning 
instead  as  asset  managers)  or  they  fit 
within  one  of  the  existing  exceptions, 
e.g.,  producers,  gatherers  and  local 
distribution  companies.  18  CFR  161.2 
(2001), 

The  current  standards  of  conduct  do 
not  address  the  sharing  of  confidential 
shipper  information  and  transportation 
information  with  all  energy  affiliates. 
For  example,  if  a  pipeline  informs  its 
affiliated  asset  manager  about  a 
proposed  pipeline  expansion  or 
upcoming  curtailment,  the  current 
standards  of  conduct  do  not  require  the 
pipeline  to  make  that  information 
available  to  non-affiliates,  unless  the 
asset  manager  is  a  marketing  affiliate. 
Nor  do  the  current  standards  address 
whether  an  electric  transmission 
provider  can  share  with  its  generator 
affiliates  information  about  generation 
projects  planned  bv  competitors. 
Sharing  of  information  between 
transmission  providers  and  energy 
affiliates  undermines  and  frustrates  the 
efforts  of  businesses  to  buy.  sell,  build. 
grow    .1.'!  I  provide  competitive 
alterudtives  in  markets  where  there  are 
concerns  about  market  power. 

On  March  15,  2001.  Commission  staff 
hosted  a  technical  conference  in  Docket 
No.  PLOO-1-flOO  which  addressed 
whether  current  regulator^'  policy  with 
respect  to  pipeline  affiliates  and  non- 
affiliates,  as  well  as  asset  managers  and 
agents,  should  be  revised  to  reflect  the 
changing  nature  of  the  natural  gas 
market  and  whether  the  Commission 
should  consider  revising  the  regulations 
pertaining  to  pipeline  affiliates  The 
comments  received  suggest  that  since 
non-marketing  pipeline  affiliates,  which 
are  offering  a  wide  variety  of 
transportation-related  ser\'ices,  are  not 
subject  to  the  current  standards  of 
conduct,  transmission  providers  have 
the  ability  to  grant  their  non-marketing 
pipeline  affiliates  undue  preferences. 
The  commenters  also  expressed  concern 
that  the  regulated  entity  can  transfer  all 
the  benefits  of  its  regulated 
(monopolistic)  status  to  its  unregulated 
non-marketing  affiliate,  which  can  then 
use  these  benefits  to  reap  unregulated 
profits  from  the  public.  See  e.g.. 
Comments  in  Docket  No.  PLOO-1-OOO 


'■'  A  review  of  the  data  fnjm  Ihe  |anuar\  2001  das 
Index  of  Customers  shows  thai  marketinghrokermg 
affiliates  hold  about  18%  of  the  afTilialed  pipeline 
capacity  and  non-marketing  afniiates  hold  an 
additional  19%  of  the  affiliated  pipelines'  capacity 
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submitted  by  Dynegy.  Inc.  apd  Amoco 
Production  Company  and  BP  Energy 
Company 

II.  Proposed  Standards  of  Conduct 

The  proposed  standards  of  conduct 
combine,  revisp  and  conform  the  current 
gas  and  electric  standards  of  conduct 
found  in  parts  37  and  161  of  the 
Commission's  regulations  The 
Commission  proposes  to  change  the 
existing  regulations  to  reflect  the 
evolving  energy  market.  The 
Commission  proposes  to  consolidate  the 
standards  of  conduct  and  applv  them 
uniformlv  to  all  transmission  providers. 
i.e.,  the  entities  that  are  currently 
subject  to  the  gas  and  electric  standards 
of  conduct  under  part  161  and  part  37 

In  Order  No  2000.  the  Commission 
expressed  a  continuing  concern  about 
undue  discrimination  in  electric 
transmission  services  and  concluded 
that  the  formation  of  regional 
transmission  organizations  (RTOsj 
would  eliminate  undue  discrimination 
in  electric  transmission  services  that  can 
occur  when  the  operation  of  the  electric 
transmission  system  remains  in  the 
control  of  a  vertically  integrated 
utility.' '  Therefore,  the  proposed 
standards  of  conduct  would  exempt  a 
transmission  provider  that  itself  is  a 
Commission-approved  RTC).  but  would 
not  automatically  exempt  transmission 
providers  that  are  members  of  RTOs. 
Depending  on  how  an  RTO  is 
structured,  there  may  be  a  continuing 
need  to  applv  the  standards  of  conduct 
to  electric  transmission  providers  that 
are  members  of  RTOs,  While  an  RTO 
may  administer  or  manage  the 
transmission  facilities,  there  ma\  be 
instances  where  a  transmissii^n  owner 
continues  to  physically  control  or 
operate  the  transmission  facilities  or 
control  center  '•♦  Unless  the  RTO  ha>  ri 
single  control  center  that  is  physiialK 
operated  by  the  RTO,  a  transmission 
provider  that  is  a  member  of  a  RTO  mav 
still  have  phvsical  control  over  the 
transmission  assets  and.  importantly. 
direct  access  to  transmission 
information.  Participation  in  an  RTO 
does  not  necessarily  eliminate  or  restrict 
the  ability  of  an  electric  transmission 


"See  note  2. 

^.SeeGrid  Florida.  LLC.  >M  FERC  161.363 
(2f)01).  the  Commis.sion  pprniittw)  GridFlorida  to 
operate  a  hierarchital  control  drea  that  exercises 
operational  control  bv  communicating  with  control 
centers  i)p<"r,ilrd  hv  the  existing  control  area 
operstiirv  thj!  wtirk  for  the  transmission  owner.  .See 
alfto.  PIM  InliTi  cinnectiim.  L.L.G.  and  .MIegheny 
Power  4«  KJ-:H(  :  1  h  1 .060  (2001 ).  where  the 
OimmisMoii  pt'rmitted  PjM-VVest's  transmission 
assets  to  l>e  ii[)iTdtH(|  through  PJMs  central  control 
center,  while  the  phvsical  control  of  these 
transmission  assets  would  remain  with  the 
transmission  owners. 


provider  from  sharing  information  with 
its  affiliates  preferentially  or  operating 
facilities  for  the  benefit  of  its  affiliates. 
Therefore,  the  standards  of  conduct 
should  govern  the  relationship  between 
the  transmission  provider/owner,  its 
merchant  function  and/or  energy 
affiliates  The  proposed  regulations 
contain  a  provision  whereby  if  a 
transmission  provider  participates  in  a 
Commission  approved  RTO  and  does 
not  manage  or  control  transmission 
facilities,  it  may  request  an  exemption 
from  the  standards  of  conduct. 

In  addition,  the  proposed  standards  of 
conduft  would  govern  the  relationships 
between  the  transmission  providers  and 
all  of  their  energy  affiliates,  not  just 
those  engaged  in  marketing  or  sales 
functions. 

In  Order  No.  889.  the  Commission 
stated  that  utilities'  purchases  of  power 
for  their  retail  native  load  customers 
were  not  sales  for  resale  Therefore. 
those  employees  that  engage  in  sales  or 
purchases  solely  on  behalf  of  bundled 
retail  native  load  were  not  treated  as 
wholesale  merchant  function 
employees  '"'  Under  the  current 
standards  of  conduct,  employees 
engaged  solely  in  a  bundled  sales 
function  for  retail  native  load  can  also 
perform  transmission  hinctions.  and 
they  may  have  access  to  all 
transmission,  non-affiliated  customer 
and  market  information  available  to  the 
transmission  provider. 

In  this  NOPR.  the  Commission  is 
prijposing  to  apply  the  standards  of 
conduct  to  require  a  separation  of  the 
transmission  function  from  all  sales 
functions.  in(  luiiin^  bundled  retail  sales 
and  a  restriction  on  preferential  access 
to  transmission  information  for  the 
bundled  retail  sales  function.  All 
merchant  function  employees  would 
need  to  be  separated  from  transmission 
function  employees,  whether  they  are 
engaged  in  bundled  retail  sales  or 
wholesale  sales   Therefore,  the 
transmission  f)royiders  employees 
engaged  in  bundltul  sales  functions  for 
retail  native  load  will  be  treated  the 
same  as  wholesale  merchant  function 
emplovees.  In  addition,  the 
transmission  providers  would  have  to 
implement  measures  to  restrict  the  retail 
native  hjad  sales  employees'  preferential 
access  to  transmission  information.  In 
the  final  rule,  the  Commission  may 
determine  that  this  separation  is  not 
required  Parties  are  strongly  urged  to 
provide  factual  evidence  on  the  costs 
and  benefits  of  this  proposal  in  their 


'■Order  No.  8H»-A  at  30.558.  See  also.  .American 
Electric  Power  5>cr\'ice  Corporation.  81  FERt" 
161,332  at  62,514  (1997).  order  on  rp/i  g  H,;  FERC 
161,131  (19981,  order  on  rehg.  83  FEK(.  1  hi. 357 
(1998). 


comments.  State  commissions  are  also 
strongly  urged  to  provide  their  views  as 
well. 

The  Commission  is  not  proposing  to 
assert  jurisdiction  over  the  underlying 
transactions  in  a  bundled  retail  sale, 
merely  requiring  the  employees  engaged 
in  sales  functions  to  operate 
independently  of  the  transmission 
function  and  to  restrict  access  to  the 
transmission  provider's  transmission 
information  or  confidential  transmission 
customer  information.  This  would 
ensure  that  all  transmission  customers, 
affiliated  or  non-affiliated,  bundled  or 
unbundled,  will  have  equal  access  to 
the  transmission  providers" 
transmission  information. 

This  Notice  of  Proposed  Rulemaking 
(NOPR)  does  not  propose  any  changes  to 
the  record  keeping  requirements  of 
§250.16  of  the  Commission's 
regulations,  18  CFR  250.16  (2001),  or 
the  posting  requirements  of  §  37.4(b)(6) 
of  the  Commission's  regulations,  18  CFR 
37.4(b)(6)  (2001),  other  than  to  make 
technical  and  conforming  revisions,  as 
needed. 

A.  General  Principles — Proposed  §358.2 

The  central  principles  of  the 
regulations  are  that:  (1 )  The 
transmission  providers'  employees 
engaged  in  transmission  system 
operations  must  function  independently 
from  the  transmission  providers'  sales 
or  marketing  employees  and  from  any 
employees  of  their  energy  affiliates;  and 
(2)  the  transmission  providers  must  treat 
all  transmission  customers,  affiliated 
and  non-affiliated,  on  a  non- 
discriminatory basis,  and  cannot  operate 
their  transmission  systems  to  benefit 
preferentially  an  energy  affiliate.  This 
proposed  section  would  set  forth  these 
general  rules. 

B  Definitions — Proposed  §358.3 

Proposed  §  358.3  combines  and 
revises  the  definitions  that  were 
previously  contained  in  §§  161.2  and 
37.3.  The  Commission  proposes  to 
define  a  transmission  provider  as  any 
public  utility  that  owns,  operates  or 
controls  interstate  transmission  facilities 
or  any  natural  gas  pipeline  company 
subject  to  the  current  standards  of 
conduct.  In  addition,  the  Commission  is 
proposing  to  define  an  energy  affiliate  as 
any  entity  affiliated  with  a  transmission 
provider  (gas  or  electric)  that  engages  in 
or  is  involved  in  transmission 
transactions  or  manages  or  controls 
transmission  capacity  or  buys,  sells, 
trades  or  administers  natural  gas  or 
electric  energy  or  engages  in  financial 
transactions  relating  to  the  sale  or 
transmission  of  natural  gas  or  electric 
energy.  Under  this  definition,  for 
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example,  a  transmission  provider  would 
be  required  to  treat  affiliated  asset 
managers  as  energy  affiliates. 

Currently,  the  gas  standards  of 
conduct  exempt  producers  that  sell  from 
their  own  production,  gatherers  that  sell 
from  their  own  gathering  facilities  and 
local  distribution  companies  (LDCs)  that 
make  on-system  sales.  18  CFR  161.2 
(2001).  Under  the  proposed  definition  of 
energy  affiliates,  transmission  providers 
would  be  required  to  apply  the 
standards  of  conduct  to  their 
relationships  with  their  affiliated 
producers,  gatherers  and  LDCs. 

C.  Independent  Functioning — Proposed 
§358.4 

The  principle  underlying  proposed 
§  358.4  is  that  when  the  employees 
engaged  in  transmission  sen'ices 
function  independently,  there  are 
significantly  fewer  opportunities  to  give 
preferential  treatment  to  affiliates 
engaged  or  involved  in  commodity 
transactions  or  other  business  activities 
that  compete  with  non-affiliated 
customers  of  the  transmission  providers. 

1.  Separation  of  Functions 

Proposed  §  358.4(a).  which  combines 
the  separation  of  functions  requirements 
of  current  «?§  161.3(g)  and  37.4(a)(1)  and 
(2).  ensures  that  the  transmission 
fimction  employees  of  the  transmission 
provider  function  independently  of  the 
transmission  provider's  sales  and 
marketing  employees  and  employees  of 
the  energy  affiliates.  Like  the  separation 
of  functions  requirement  in  current 
§  37.4(a)(1)  and  (2).  employees  engaged 
in  transmission  functions  would  be 
required  to  function  independently;  but. 
in  the  event  of  emergencies  affecting 
system  reliability,  may  take  whatever 
steps  are  necessary  to  keep  the 
transmission  systems  in  operation, 
including,  if  needed,  using  affiliates' 
employees. 

Currently,  under  §  37.4(a)(2),  if  the 
transmission  function  of  an  electric 
transmission  provider  utilizes  the 
services  of  a  wholesale  merchant 
function  employee  during  an  emergency 
circumstance  affecting  system 
reliability,  the  electric  transmission 
provider  posts  each  such  event  on  its 
OASIS  and  reports  it  to  the  Commission 
in  an  'EY"  docket  within  24  hours  of 
a  deviation.  The  Commission  proposes 
to  hold  gas  transmission  providers  to 
the  same  requirement  under  proposed 
§  358.4(a).  Annually,  since  1998,  the 
Commission  has  received  between  eight 
and  18  reports  of  emergency 
circumstances  necessitating  deviations 
from  the  separation  of  functions 
requirement.  As  the  Commission  stated 
in  Order  No.  889,  if  a  pattern  of 


activities  indicates  that   "emergencies 
are  not  authentic,  the  Commission  will 
take  strong  action  against  the  offending 
transmission  provider. 

2  Identification  of  Affiliates  on  Internet 

Proposed  ^  358.4(b)  requires  all 
transmission  providers  to  post 
information  with  respect  to  their 
marketing  and  sales  employees  and 
energy  affiliates  on  their  OASIS  or 
Internet  websites,  as  applicable  Gas 
pipelines  already  post  this  informatiDii 
with  respect  to  their  marketing  dffiliali's 
under  §  161.3(1).  Although  the  current 
regulations  do  not  require  electric 
transmission  providers  to  post  the 
names  and  addresses  of  their  marketing 
affiliates  on  the  OASIS,  the  Commis.sinn 
did  require  the  posting  of  organizational 
charts  and  job  descriptions  when  it 
reviewed  the  electric  transmission 
providers'  implementatmn  oi  the 
standards  of  conduct."' 

Commission  staff  recently  reviewed 
pipelines'  Internet  wehsiles  and  other 
public  sources  and  learned  that  it  is 
extremely  difficult  to  obtain  up-to-date 
information  about  the  relationship  of 
pipelines  and  their  other  affiliated 
shippers.  Cliven  the  frequent  mergers 
and  acquisitions  in  the  energy  industry, 
and  the  impact  on  the  market,  it  is 
important  to  make  this  organizational 
information  a\ailable  to  all  potential 
customers  and  to  the  Commissi! m  \  la 
posting  on  the  OASIS  or  Internet 
website. 

The  Commission's  current  policy  with 
respect  to  announced  mergers  is  tn  tr«Mt 
the  potential  merger  partners  as 
affiliates.'"  The  Commission  requests 
comments  whether  these  rules  should 
require  the  posting  of  the  potential 
merger  partners  on  the  OASIS  or 
Internet  Website 

3.  Transfer  of  Employees 

The  transfer  of  employees  between 
transmission  and  marketing  or  sales 
functions,  or  between  a  transmission 
provider  and  its  affiliates,  presents 
opportunities  for  the  inappropriHtc 
sharing  of  information  in  rirrumventii.n 
of  the  standards  of  conduct.  While  a 
one-time  transfer  of  an  emplii\ee  fmrn 
the  transmission  provider  to  the 
marketing  or  sales  function  or  energ\ 
affiliate  (or  vice  versa)  may  not  present 
the  potential  for  circumvention. 


transferring  an  employee  multiple  times 
[if.,  cycling)  IS  inconsistent  with  the 
independent  functioning  requirement. 
In  K  .V  Interstate  Gas  Transmission 
Company  (KN),  the  Commission 
prohibited  the  cycling  of  employees  and 
held  that  transferred  employees  may  not 
use,  in  their  new  jobs,  transportation 
information  that  is  not  publicly 
available.'" 

Proposed  §  358.4(c)  parallels  the 
current  requirements  of  §  37.4fb)(2)  of 
the  electric  standards  of  conduct,  which 
permits  transmission  provider 
employees,  marketing  and  sales 
employees  and  energy  affiliate 
employees  to  transfer  between  such 
functions,  as  long  as  such  transfers  are 
not  used  as  a  means  to  circumvent  the 
standards  of  conduct.  Notices  of 
employee  transfers  would  be  posted  on 
the  OASIS  or  Internet  website.  The 
cycling  of  employees  between  the 
transmission  provider,  the  marketing  or 
sales  unit  or  the  energy  affiliates 
facilitates  the  sharing  of  preferential 
information  between  these  functions. 
The  posting  of  transfer  information 
provides  a  technique  to  detect  possible 
improper  cycling  of  employees.'"  This 
enables  the  Commission  and  the  public 
to  monitor  all  transfers  and  to  ensure 
that  employees  are  not  cycling  between 
lunc  lions  The  Commission  requests 
comments  on  whether  there  is  a  need 
for  clearer  standards  for  transfers  of 
employees  among  the  transmission 
function  marketing  or  sales  function 
and  energy  affiliates,  and  specifically. 
what  standards  the  Commission  should 
adopt. 

4  Books  and  Records 

Proposed  §  358.4(d)  parallels  current 
§  §  161. 3(i)  and  37.4(b)(6).  Under  this 
requirement  transmission  providers 
must  keep  separate  books  and  records 
from  those  of  their  energy  affiliates.  This 
ensures  that  the  companies  operate 
independently.  It  also  helps  to  ensure 
that  the  regulated  companies  are  not 
used  to  subsidize  or  support  the 
unregulated  companies. 

5  Wnttrn  Procedures 

Proposed  <?  358.4(e)  replaces  the 
requirements  of  §§161.3(i)  and  37.4(c). 
Under  proposed  §  358, 4(e).  transmission 


'".■\mprican  F.ic<  tru  I'dU it  Service  Corporation. 
81  n:R('lhl.;t32  liwr).  order  on  rfhg.  82  FERC 
1hl.i;n  (199HI:  nrdprnn  reh  g.  63  FERC  161,357 
(1498) 

'"  KeviMKi  hliiig  KiHjuirements  Under  Part  33  of 
the  l^omniission  s  Kt^ulalioiii.  Order  No.  642.  65 
PR  70.983  (\i)v  28  20001,  KERC  Stats.  &  Regs.. 
Regulation.'.  Prvanihles  199h-2tX)fl  1 11 ,111  at 
31.887  (Nov    IS,  2(KK1I,  r»'ti  g  dcnit'd.  Order  No. 
(A2-.\.9A  F^RC  161,289  (Mar.  15,2001). 


'•80  FERC  1  61.212(1997)  For  example,  in  KN, 
the  Commission  suggested  ttial  a  transferred 
employee  rould  be  restricted  to  assignments  or 
responsibilities  thai  would  not  use  information 
obtained  from  non-affiliated  or  potential  non- 
affiliated shippers  or  by  showing  that  the 
transportation  information  has  lost  ils  cjimmercial 
value.  I.e.,  a  "cooling  ofT'  period  before  or  after  the 
transfer. 

'^Scee.g  .  Kinder  Morgan  Interstate  Gas 
Transmission,  L.L.C.,  at  al..  90  FERC  1  61,310 
(2000) 
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providers  must  file  with  the 
Commission  wTitten  procedures 
implementing  the  standards  of  conduct. 
Merely  restating  the  regulations  or 
incorporating  them  by  reference  will  not 
show  acceptable  compliance  The 
transmission  providers  must  explain  thf 
measures  they  used  to  implement  the 
standards  of  conduct,  e.g.,  how 
transmission  information  and 
confidential  customer  information  is 
kept  secxire,  whether  the  standards  of 
conduct  have  been  distributed  to 
employees,  whether  employees  have 
been  offered  training  on  the  standards  of 
conduct,  and  whether  employees  are 
required  to  read  and  sign 
acknowledgment  forms.  The 
Commission  solicits  comments  on 
whether  it  is  sufficient  to  file  this 
information  with  the  Commission  or 
whether  it  should  also  be  posted  on  the 
OASIS  and  Internet  websites  Also,  the 
Commission  requests  comment  on 
whether  this  requirement  is  a  useful 
technique  for  ensuring  compliance  or 
whether  the  Commission  should  adopt 
other  measures. 

D  \on-Discnminaton,'  Requirements — 
Proposed  §  358  5 

The  principle  underlying  these 
requirements  is  that  the  transmission 
provider  is  prohibited  from  giving  the 
employees  of  its  affiliates  or  the 
employees  engaged  in  marketing  ind 
sales  any  undue  preferential  treatment. 
The  proposed  standards  specif\'  the 
ways  in  which  a  transmission  provider 
must  ensure  equal  treatment  and  equal 
access  to  information. 

1.  Information  Access 

Proposed  §  358.5(a).  which  combines 
§§  161.3(f)  and  37, 4(b)(3).  limits  the 
marketing  and  sales  employees  and  the 
energy  affiliates'  employees'  access  to 
transmission  information  Proposed 
§  §  358.5(aJ  and  (b)  are  designed  to 
prevent  transmission  providers  from 
giving  their  marketing  and  sales 
employees  and  the  empJoyees  of  their 
energy  affiliates  undue  preferences  over 
their  unaffiliated  customers  through  the 
exchange  of  "insider  "  information.  As 
with  the  current  requirements,  the 
proposal  would  require  transmission 
providers  to  implement  security 
measures  to  restrict  access  to 
transmission  information. 

2.  Prohibited  Disclosure 

Proposed  §  358.5(b)  combines  the 
requirements  of  c:urront  ^^161  3(o)  ami 
37.4(b)(4)  Transmission  providers 
would  be  prohibited  from  disclosing 
transmission  information  about 
transmission  system  operations  or 
information  acquired  from  non-affiliated 


customers  to  their  marketing  and  sales 
pinployee*  and  the  energy  affiliates' 
employees  through  nfin-public 
communications.  During  the  March  15. 
2001  Staff  .Affiliate  Conference  on  gas 
pipeline  issues,  several  industry 
participants  expressed  concerns  that 
pipelines  may  be  sharing  confidential 
information  with  their  non-marketing 
affiliates  that  could  improve  the 
affiliates'  ability  to  secure  deals  or 
compete  against  non-affiliates.  For 
example  participants  suggested  that,  a 
non-marketing  affiliate  could  have 
advance  knowledge  of  an  upcoming 
open  season,  which  would  give  it  the 
opportunity  to  line-up  its  transactions 
on  an  affiliated  interconnecting 
pipeline.  No  specific  examples  of  this 
were  presented;  however,  by  applying 
the  standards  of  conduct  to  all  energy 
affiliates,  a  transmission  provider  would 
not  be  permitted  to  share  this  type  of 
information  with  its  energy  affiliates. 

3   Implementing  Tariffs 

Proposed  §  358.5(c)  combines 
§  §  161.3(a),  (b),  (c).  (d)  and  (k)  and 
§  37.4(b)(5).  under  which  transmission 
providers  are  required  to  treat  all 
customers  in  a  fair  and  impartial 
manner  For  example,  transmission 
providers  must  appiv  tariff  provisions  in 
a  manner  that  treats  all  transmission 
customers  in  a  non-discriminator\' 
manner  Transmission  providers  would 
be  prohibited  from  giving  their 
marketing  and  sales  employees  and 
energy  affiliates'  employees  preferential 
treatment,  such  as  more  flexible  service. 

4.  Discounts 

Proposed  tj  358.5(d)  combines  the 
requirements  of  §  §  161.3(h)  and 
37.6(c)(3).  Proposed  §  358.5(d)  is 
consistent  with  the  way  electric 
transmission  providers  currently  treat 
discounts — any  offer  of  a  discount  for 
anv  transmission  service  made  by  the 
transmission  provider  must  be 
announced  to  all  potential  customers 
solelv  bv  posting  on  the  OASIS.  These 
proposed  rules  do  not  change 
§  37  6(c)(3)  of  the  OASIS  requirements. 

Proposed  *!  358  5(d)  would  change 
current  discounting  requirements  for 
natural  gas  pipelines,  however. 
Currentlv.  §  Ifil  3(h)(1),  states  that  if  a 
pipeline  offers  a  discount  to  its 
marketing  affiliate,  the  pipeline  must 
make  a  comparable  discount 
contemporaneously  available  to  all 
similarlv  situated  non-affiliated 
shippers  H(5wever.  undercurrent 
«>  161  3(h)(2),  the  pipeline  is  required  to 
post  relevant  information  (name  of 
affiliate,  ma.vimuni  rate,  discounted  rate, 
deliverv  points,  quantity  of  gas  and 
conditions)  on  its  Internet  website 


within  24  hours  of  the  time  at  which  gas 
first  flows  under  a  discounted 
transaction.  With  the  increased  market 
transparency  and  liquidity,  the 
Commission  proposes  to  adopt  the 
electric  standard  for  interstate  natural 
gas  pipelines,  i.e..  that  transmission 
providers  announce  all  discounts  (not 
only  discounts  to  affiliates)  to  all 
potential  customers  via  the  OASIS  or 
Internet  website  at  the  time  of  the  offers. 
This  is  a  simpler,  quicker  way  of 
communicating  discount  information  to 
all  potential  customers  and  ensures  that 
all  potential  customers  have 
contemporaneous  equal  access  to 
current  pricing  information.  The 
Commission  does  not  propose  to  change 
the  current  policy  permitting  natural  gas 
transmission  providers  to  offer  selective 
discounts. 

The  Commission  also  solicits 
comments  on  whether  it  would  be 
necessary  to  continue  posting  discount 
information  for  gas  transactions  under 
proposed  §  358.5(d)  when  rate 
information  is  required  to  be  posted 
under  §§284. 13(h)(1)  and  (2)  of  the 
Commission's  regulations.-^" 

///.  Conforming  Changes 

The  Commission  proposes  to  make 
conforming  changes  to  the  regulations  to 
delete  references  to  Parts  37  and  161,  as 
necessarv.  and  add  references  to  Part 
358. 

rV.  Additional  Policy  Changes 

In  addition  to  proposing  new 
standards  of  conduct,  the  Commission  is 
soliciting  comments  on  additional 
measures  that  may  be  necessar\'  to  limit 
transmission  providers"  abilities  to  grant 
their  affiliates  undue  preferences. 

In  the  past,  gas  industry  participants 
have  expressed  concern  that  pipelines' 
marketing  affiliates  were  able  to  lock  up 
capacity  through  discounted  bids.  At 
the  March  15.  2001  Affiliate  Conference, 
some  participants  expressed  concern 
that  the  pipelines'  marketing  affiliates 
might  outbid  other  potential  shippers 
for  pipeline  capacity  by  paying  an 
above-market  price  (where  the  market 
price  is  less  than  the  maximum  tariff 
rate)  for  available  pipeline  capacity  The 
Commission  seeks  comments  on 
whether  such  bidding  activities  are 
taking  place,  and  if  so,  how  such 
bidding  activity  by  marketing  affiliates 
affects  the  gas  market. 


^"l'ndpr^«(284  13|b)(1)and(2).  18CFR 
284.13(b)(ll  and  (2)  (2001),  a  pipeline  must  post  on 
lis  Internet  website,  no  later  than  the  time  nf  the 
first  nomination  under  a  transaction,  firm  contract 
information  and  interruptible  agreement 
information,  including  'he  i  barged  rale  the 
quantitv  of  gas  scheduled,  receipt  and  delivery 
points,  the  identity  of  the  shipper,  and  whether  the 
shipper  IS  affiliated. 
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At  the  March  15.  2001  Affiliate 
Conference,  several  industn' 
participants  suggested  the  following 
measures  for  the  Commission's 
consideration:  (1)  Limiting  the  amount 
of  capacity  (by  volume  or  by  percentage 
of  capacity)  an  affiliate  can  hold  on  a 
transmission  provider;  (2)  revising 
capacity  allocation  policies  to  minimize 
an  affiliate's  ability  to  exercise  market 
power  by  allocating  firm  capacity  to  as 
many  shippers  as  possible;  (3)  revising 
the  policies  for  bumping  interruptible 
transportation;  (4)  prohibiting 
transmission  providers  from  entering 
into  profit-sharing  agreements  with 
affiliates  and  non-affiliates;  (5)  limiting 
pipelines'  ability  to  sell  call  options  on 
capacity  to  their  affiliates;  (6)  requiring 
the  pipelines  to  disgorge  any  revenues 
paid  by  a  marketing  affiliate  in  excess  of 
the  pipeline's  opportunity  costs;  (7) 
requiring  the  geographic  (physical) 
separation  of  transmission  functions 
and  affiliates;  or  (8)  prohibiting 
affiliated  power  generators  from 
connecting  with  affiliated  pipelines. 
The  Commission  is  seeking  comments 
whether  any  of  these  policies  are 
necessary  or  appropriate  for  the 
Commission  to  adopt. 

To  date,  few  formal  complaints  have 
been  filed  against  pipelines  with  respect 
to  their  relationships  with  their 
marketing  affiliates  and  many  of  the 
various  options  or  proposals  discussed 
during  the  March  15.  2001  Affiliate 
Conference  referenced  anecdotal,  rather 
than  specific,  examples  of  affiliate 
abuse.  To  the  extent  possible, 
commenters  should  provide  evidence 
that  would  support  any  measures 
proposed  in  their  comments.  In 
addition,  comments  should  address  the 
economic  consequences  of  any  policies 
supported  by  the  commenter.  e.g..  the 
impact  on  the  competitive  market, 
whether  there  would  be  stranded  costs 
to  take  into  account,  whether  there 
could  be  a  rate  impact  on  captive 
customers,  and  whether  the  benefits 
associated  with  the  proposed  measures 
outweigh  the  costs. 

When  promulgating  Order  No.  497. 
the  Commission  considered  imposing 
structural  remedies  to  limit  anti- 
competitive behavior,  such  as 
divestiture  (spin  off  the  affiliate)  or 
divorcement  (prohibiting  the  affiliate 
from  doing  business  on  the  affiliated 
pipeline).  Although  the  Commission 
rejected  structural  remedies  because 
they  could  reduce  the  choices  available 
to  buyers  and  sellers  of  gas  or  for 
moving  gas  in  the  market  place,  the 
Commission  can  always  use  structural 
remedies  when  it  finds  that  a  pipeline 
violates  the  standards  of  conduct.  Here. 
the  Commission  is  seeking  comments  on 


whether  behavioral  remedies  for 
transmission  providers,  such  as  th<' 
standards  of  conduct  or  those 
mentioned  above,  are  sufficient  tn  limit 
anti-competitive  beha\ior.  or  whether 
the  Commission  should  consider 
imposing  structural  remedies. 
Comments  concerning  proposed 
structural  remedies  should  discuss  the 
impact  on  the  competitixe  market  and 
explain  the  economic  consequences  uf 
the  propo.sed  remedies 

Tne  standards  of  conduc:!  are 
designed  to  prevent  a  regulated 
company's  market  power  over 
transmission  from  being  used  to  benefit 
other  aspects  of  its  energy  business,  and 
so  focuses  on  the  transmission  function. 
For  public,  utilities,  the  Commission 
also  imposes  codes  of  conduct  for  power 
sales  to  govern  the  relationship  between 
an  investor-owned  public  utility  and  its 
power  marketing  affiliates  The  purpose 
of  the  codes  of  conduct  is  to  protect 
capti\e  ratepayers  of  the  investor-nwned 
public  utilities.- '  The  codes  of  conduct 
have  been  imposed  as  conditions  to 
market  based  rate  authoritv  To  date,  thp 
c:odes  of  conduct  have  not  been  (  odified 
in  the  Commission's  regulations  The 
Commission  requests  comments  on 
whether  it  should  codif\  these  codes  of 
conduct 

V.  Regulatory  Flexibility  .\c\ 
Certification 

The  Regulatory  Flexibility  Act  22 
requires  rulemakings  to  contain  either  a 
description  and  analysis  of  the  effect 
that  a  rule  will  have  on  small  entities  or 
to  certifv  that  the  rule  will  not  have  a 
significant  economic  effwt  on  a 
substantial  number  of  small  entities. 
Because  most  transmission  providers  du 
not  fall  within  the  definition  of  "small 
entitv.  " ' '  the  (Commission  t  ertifn^s  thdt 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and  Budget 
(OMB)  regulations  require  approval  of 
certain  information  collection 
requirements  imposed  by  agency 
rules.'-'  The  NOPR  replaces  existing 
rules  under  parts  161  and  :^7  with 
comparable  rules  at  part  358  \  'iider  thf 
current  r€^quirements  at  parts  Ihl  and 
37,  transmission  providers  are  posting:; 
certain  information  with  respect  to  their 
marketing  affiliates  or  wholesale 
merchant  functions  on  their  respective 
OASIS  nodes  or  Internet  websites  Tlif 


-hH  FERC  at  62.062-63. 
-15  r  SC,   B(ll-612  (1994), 
-<See5  IS  a;  601(3)  (1994). 
"5CFR  1320.13(2001). 


NOPR  also  requires  the  transmission 
providers  to  post  the  same  information 
on  their  OASIS  or  Internet  websites 
w  ith  respect  to  the  transmission 
providers'  energy  affiliates.  This 
information  helps  potential  customers 
and  the  Commission  determine  whether 
or  not  there  has  been  discrimination  in 
pipeline/affiliate/nonaffiliated 
transactions. 

The  Commission  is  submitting 
notification  of  these  posting 
requirements  to  OMB  for  its  review  and 
approval  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d)  (1994).  Comments  are 
solicited  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondent  s  burden, 
including  the  use  of  automated 
information  techniques. 

Estimated  Annual  Burden: 

Data  collection 


No  re- 
spond- 
ents 


No  of  re- 
sponses 


Hours  per 
response 


Total 
annual 
hours 


257 


65 


16.705 


Total  Annual  Hours  for  Collection: 
(Reporting  -t-  Recordkeeping,  (if 
appropriate))  =  16,705. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements  It  has  projected  the 
average  annualized  cost  per  respondent 
to  be  the  following:  total  hours  divided 
bv  2,080  (total  work  hours  in  a  year) 
times  $117,041  =$939,985.53. 


Annua'  Capital^tartup  costs     .. 
Annuaiized   Costs   (Operations 
Maintenance  I  


Total  Annualized  Costs 


0 
$939,985 


$939,985 


OMB  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMH 

7;fye  FERC-592and  717. 

Ai  tion:  Proposed  Collection. 

( )MB  Control  No:  1902-0157  and 
1902-173. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Responses:  On  occasion. 

Xrcessit}'  of  the  Information:  The 
information  is  necessan,'  to  ensure  that 
all  regulated  transmission  providers 
treat  all  tran-mission  customers  in  a 
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non-discrirainator>'  basis  By  requiring 
the  posting  of  information  regarding 
transmission,  ail  non-affiliated 
customers  have  the  ability  to  acquire 
information  simultaneously  with 
affiliated  customers  in  a  pro-competitive 
environment.  The  information  also 
permits  the  market  participants  and  the 
Commission  to  monitor  the 
transmission  market  in  a  timelv  and 
efficient  manner 

Internal  Review:  The  Commission  has 
reviewed  the  requirements  pertaining  to 
natural  gas  pipelines  and  transmitting 
electric  utilities  and  determined  the 
proposed  revisions  are  necessary 
because  of  the  evolving  energy  market 
The  Commission  proposes  to 
consolidate  the  standards  of  conduc  t  to 
govern  the  relationships  between 
regulated  transmission  providers  and 
their  affiliates  that  engage  in  or  are 
involved  in  transmission  transactions  or 
manage  or  control  transmission 
capacity.  Although  the  current 
standards  of  conduct  limit  a 
transmission  pro\'ider's  ability  to  make 
or  grant  undue  preferences  to  the 
wholesale  merchant  function  of  their 
businesses  (in  the  electric  area)  or  to 
their  m.arketing  affiliates,  thev  do  not 
cover  the  transmission  providers'  other 
non-marketing  affiliates. 

These  requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  gas  and 
electric  industries.  The  Commission  has 
assured  itself,  by  means  of  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements. 

Interested  persons  md\  obtain 
information  on  the  reporting 
requirements  by  contac  ting:  Federal 
Energy  Regulaton,-  Commission,  888 
First  Street.  NE    Washington.  DC  20426. 
(Attention:  Michael  Miller.  Office  of  the 
Chief  information  Officer.  Phone: 
(202)208-141.5.  fa.x:  (202)208-2425.  e- 
mail:  Michael  .\fillerq.FERC:. FED  US). 

Comments  on  the  requirements  of  the 
subject  prtjposed  rule  mav  also  be  sent 
to  the  Office  of  Information  and 
Regulatorv  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503  (Attention:  Desk  Officer  fr)r 
the  Federal  Energ>'  Regulatory 
Commission). 27 

VII.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 


effect  on  the  human  environment. •^"'  The 
Commission  has  categorically  excluded 
certain  actions  from  these  requirements 
as  not  having  a  significant  effect  on  the 
human  environment  -''  The  action 
proposed  here  falls  within  the 
categorical  exclusions  provided  in  the 
Commission's  regulations.-    Therefore. 
an  environmental  assessment  is 
unnecessary  and  has  not  been  prepared 
in  this  rulemaking 

VIII.  Public  Comment  Procedure 

The  Commission  invites  all  interested 

persons  to  submit  written  comments  on 
this  proposal  An  original  and  16  copies 
of  such  comments  should  be  received  by 
the  Commission  before  5  p.m  November 
19.  2U01.  Comments  should  be 
submitted  to  the  (Office  of  the  Secretary, 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  and  should  refer  to  Docket  No. 
RMOl-lO-OOO 

In  addition  to  filing  paper  copies,  the 
Commission  encourages  the  filing  of 
comments  either  on  3  '  j  inch  computer 
diskette  or  via  Internet  e-mail. 
Comments  may  be  filed  in  the  following 
formats:  WordPerfect  8.0  or  lower 
version,  Microsoft  Word  97  or  lower 
version,  or  ASCII  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No  RMOl-lO-OOO:  the 
name  of  the  filing  t'ntit\ :  the  software 
and  version  used  to  create  the  file  (WP. 
MS  Word  or  ASCII);  and  the  name  and 
telephone  number  of  the  contact  person. 

For  internet  E-inail  submittal, 
comments  should  be  submitted  to 
"cnmment.rm'&ferc  fed  us"  in  the 
following  format  On  the  subject  line, 
specify  Docket  No.  RMOl -10-000.  In 
the  body  of  the  E-mail  message,  include 
the  name  of  the  filing  entity;  the 
software  and  version  used  to  create  the 
file  (WP,  MS  Word  or  ASflll),  and  the 
name  and  telephone  number  of  the 
contact  person.  Attach  the  comment  to 
the  E-mail  in  one  of  the  formats 
specified  above  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at 
(202)  501-8145.  e-mail  address 
hrooks.cnrtemfercfed  us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  anv 


"Keguialions  Implemeiiting  National 
Environmental  Policy  .Ad.  52  FK  47897  (Dec.  17 
19871;  H:RC  Slats.  *  Regs.  ^  30.783  (1987). 

^•18CFR  380  4(2001) 

^^  18  CFR  380.4(a)(2)(ii)  and  380  4(a)(5)  (2001) 


discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  room  at 
888  First  Street.  NE.,  Washington.  DC 
20426.  during  regular  business  hours. 
Additionally,  comments  may  be  viewed, 
printed,  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage 
using  the  RIMS  links.  User  assistance  is 
available  at  (202)  208-2222  or  by  e-mail 
to  rims.mastei%ferc.fed.us. 

IX.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Commission's  Public  Reference 
Room  at  888  First  Street.  NE,  Room  2A. 
Washington.  DC  20426.  Additionally, 
comments  may  be  viewed  and  printed 
remotely  via  the  Internet  through 
FERC's  Home  page  (http:/// 
www. fere. gov]  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m  Eastern  time) 
at  888  First  Street.  NE..  Room  2A. 
Washington.  DC  20426. 

The  Commission's  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  from  November  14.  1994. 
to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  homepage 
(http:///www.ferc.goy)  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on 
CIPS  in  A.SCII  and  Word  Perfect  6.1. 
User  assistance  is  available  at  (202)  208- 
0874  or  e-mail  to 
cips.master@ferc.fed.us. 

The  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
and  issued  by  the  Commission  after 
November  16.  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  the  Internet  through 
FERC's  homepage  using  the  RIMS  link 
or  Energy  Information  Online  icon.  User 
assistance  is  available  at  (202)  20&- 
2222,  or  by  e-mail  to 
rims. mastet^f ere. fed.  us. 

Finally  the  complete  text  on  diskette 
in  Word  Perfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc., 
which  is  located  in  the  Public  Reference 
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Room  at  888  First  Street.  NE,  Room  2A. 
Washington.  DC  20426. 

List  of  Subjects 

18CFRPart37 

Conflict  of  interests.  Electric  power 
plants,  Electric  utilities.  Reporting  and 
recordkeeping  requirements. 

18CFR  Part  161 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  358 

Conflict  of  intere,st,  Electric  power 
plants,  Electric  utilities.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

Bv  direction  of  the  Commis.sion. 
David  P.  Boergers. 
Secretan- 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Title  18 
of  the  Code  of  Federal  Regulations,  as 
follows: 

PART  37— OPEN  ACCESS  SAME-TIME 
INFORMATION  SYSTEMS 

1.  The  authority  citation  for  part  37 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  791-82.ir,  260^-2Mr,: 
11  l.S.C.  9701;  42  U.S.C.   7101-7:^52 

2.  In  part  37.  the  heading  is  revised  to 
read  as  set  forth  above. 

§  37.4    [Removed  and  reserved] 

3.  Section  37.4  is  removed  and 
reserved. 

§37.6    [Amended] 

4.  In  §  37.6(g)(3).  the  word 

"§  37.4(b)(2)"  is  removed  and  the  word 
■'§  358.4(c)"  is  added  in  its  place  and  in 
§  37.6(g)(4).  the  word  "§  37.4(b)(5)(iii)" 
is  removed  and  the  word  '§  358.5(c)(4)" 
is  added  in  its  place. 

PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PiPEUNES  WITH  MARKETING 
AFFILIATES  [REMOVED] 

5.  Part  161  is  removed  in  its  entirety. 
PART  250— FORMS 

6.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  lb  C.S.C:.  717-717w.  3301- 
3432:  42  Lj'S.C.  7101-7352. 


7,  In  §  250.16(a).  the  word  "§161.2"  is 
removed  and  the  word   '§  358.3"  is 
added  in  its  place  and  in  §  250  16(p)  the 
word  "§  161,3"  is  remo\ed  and  thp 
words  "§§  358,4  and  358,5"  are  added 
in  its  place, 

8,  In  §284, 13(a),  the  word  "Pari  161" 
IS  removed  and  the  word  "part  358"  is 
added  in  its  place 

9,  In  §  284.286(c),  the  words 
"§161, 3(a),  (b),  (d),  and  (k)  of  this 
chapter  and  comply  with  §  161,3((c),  (e). 
(f).  (g),  (h).  and  (1)  of  this  chapter"  are 
removed  and  the  word    part  358"  is 
added  in  their  place. 

10  Subchapter  S.  part  358.  is  added 
to  read  as  follows: 

SUBCHAPTER  S— STANDARDS  OF 
CONDUCT  FOR  TRANSMISSION 
PROVIDERS 

PART  358— STANDARDS  OF 
CONDUCT 


Sec. 

358.1 

358,2 

358.3 
358  4 

358  5 


Applicability, 
General  principles. 
Definitions. 

Independent  functioning. 
Non-disc  rimination  requirements. 

Authority:  15  L  S  C.  717-717w,  3301- 
3432.  Ifi  I  S  C  791-825r.  2601-2645;  31 
CS.C.  9701;  42  l'  .S  C    "101-7352. 

§358.1     Applicability. 

(a)  This  part  applies  to  any  interstate 
natural  gas  pipeline  that  transports  gas 
for  others  pursuant  to  subpart  A  of  part 
157  or  subparts  B  or  C,  of  part  284  of  this 
chapter, 

(b)  This  part  applies  to  an\'  public 
utility  that  owns,  operates,  or  controls 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  (;ommert:e 
except  that  this  part  does  not  apply  to 
an  electric  transmission  provider  that  is 
a  Commission-approved  Regional 
Transmission  Organization  IRTOi   If  dn 
electric  transmission  owner  partu  ipatcs 
in  a  Commission-approved  RTtJ  and 
does  not  operate  or  control  its 
transmission  facilities,  it  nia\  request  an 
exemption  from  thi.s  part 

§358.2    General  principles. 

(a)  A  transmission  provider's 
employees  engaged  in  transmis'^ion 
system  operations  must  function 
independently  from  the  transmission 
provider's  marketing  and  sales 
employees,  and  from  an\  employees  ot 
its  energy  affiliates. 

(b)  A  transmission  providers  must 
treat  all  transmission  customers, 
affiliated  and  non-affiliated,  on  a  non 
discriminator^'  basis,  and  must  not 
operate  its  transmission  system  to 
preferentially  benefit  an  energy  affiliate 


§358.3     Definitions. 

(a)  Transmission  provider  meAns: 
(1)  Any  public  utility  that  owns. 
operates  or  controls  facilities  used  for 
the  transmission  of  electric  energv'  in 
interstate  commerce  or  (2)  Any 
interstate  natural  gas  pipeline  that 
transports  gas  for  others  pursuant  to 
subpart  A  of  part  157  or  subparts  B  or 
G  of  part  284  of  this  chapter, 
fb)  Affiliate  means: 

(1)  Another  person  which  controls,  is 
controlled  by  or  is  under  common 
control  with,  such  person,  and 

(2)  For  any  exempt  wholesale 
generator,  as  defined  under  section  32(a) 
of  the  Public  Utility  Holding  Company 
,^( !  nf  1 13'   ,!>-  .iiiiended,  the  same  as 
jirdvuleii  in  m'i  j.-.n  214  of  the  Federal 
Power  Act 

((  >  Cjirtrol  (including  the  terms 
■'ci  ntri  lliiig."  "controlled  by,"  and 

liii  (ier  (    niMion  control  with")  as  used 
in  this  pdTt  diid  §250.16  of  this  chapter, 
includes,  but  is  not  limited  to,  the 
possession,  directly  or  indirectly  and 
whether  acting  alone  or  in  conjunction 
v^  ifh  others,  "f  the  ,iiit!iority  to  direct  or 
Lduse  the  (iirec  tiiii    f  the  management 
or  policies  of  ,i  i  unijiriny.  A  voting 
interest  (if  in  p.-ri ''ii!  'ir  more  creates  a 
n^hutt.jble  [ireviiiiiiitii  >n  of  control. 

(d)  Energ}'  Affiliatp  means  an  affiliate 
of  a  transmission  prn\ider  tha' 

(1)  Engages  in  or  i-  itu  i^-'ii  m 
transmission  transactions,  or 

(2)  Manages  or  controls  transmission 
capat  it\  of  a  transmission  provider;  or 

(3)  Buys,  sells,  trades  or  administers 
natural  gas  or  electric  energy:  or 

(4)  Engager  m  fui.tm  ial  transactions 
relating  to  the  s,i|, 
natural  gas  or  <  ie. 

(el  Marketing,  sales  or  brokering 
means  a  sale  for  resale  of  natural  gas  or 
electric  energy  in  interstate  commerce. 
Sales  and  marketing  employee  or  unit 
includes: 

(1)  Am  pifielines  sales  operating 
unit,  to  the  extent  provided  in  §284.286 
of  this  chapter  .imi 

(2)  .\n  eli'i  trn  transmission  provider's 
sales  unit,  iiu  uuling  those  employees 
that  engage  in  wholesale  merchant  sales 
or  bundled  retail  sales, 

( f)  Transmission  includes  storage. 
exchange,  backhaul,  displacement, 
network  nr  point-to-point  service, 

n  iiahilit\  service,  ancillary  services  or 
I  It  her  methods  of  transportation  or  the 
interconnection  with  jurisdictional 
transmission. 

(g)  Transmission  Customer  means  any 
iligible  customer,  shipper  or  designated 
.itjent  that  can  or  does  execute  a 
transmission  service  agreement  or  can 
or  does  receive  transmission  service, 

m(  ludiny  all  persmv  who  have  pending 


transmission  of 

1  inTt^y. 
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requests  for  transmission  service  or  for 
information  regarding  transmission. 

(h)  Reseller  medns  any  transmission 
customer  who  offers  to  sell  transmission 
capacity  it  has  purchased. 

(i)  Open  Access  Same-time 
Information  System  or  OASIS  refers  to 
the  Internet  location  where  a  public 
utility  posts  the  information,  by 
electronic  means,  required  by  part  37  of 
this  chapter. 

(j)  Internet  website  refers  to  the 
Internet  location  where  a  natural  gas 
pipeline  posts  the  information,  by 
electronic  means,  required  by  §§284.12 
and  284.13  of  this  chapter 

§358.4    Independent  functioning. 

(a)  Separation  of  functions.  { I )  Except 
in  emergency  circumstances  affecting 
system  reliability,  the  transmission 
function  employees  of  the  transmission 
provider  must  function  independently 
of  the  transmission  provider's  marketing 
or  sales  employees,  and  its  energy 
affiliates'  employees 

(2)  Notwithstanding  any  other 
provisions  in  this  section,  in  emergency 
circumstances  affecting  system 
reliability,  transmission  providers  mav 
take  whatever  steps  are  nei:essary  to 
keep  the  system  in  operation 
Transmission  providers  must  report  to 
the  Commission  and  post  on  the  OASIS 
or  Internet  website,  as  applicable,  each 
emergency  that  resulted  in  any 
deviation  from  the  standards  of  conduct, 
within  24  hours  of  such  deviation. 

(3)  The  transmission  provider  is 
prohibited  from  permitting  its  sales  and 
marketing  employees  or  employees  of 
its  energy  affiliates  from: 

(i)  Conducting  transmission  svstem 
operations  or  reliability  functions;  anci 

(ii)  Having  access  to  the  system 
control  center  or  similar  facilities  used 
for  transmission  operations  or  reliabilitv 
functions  that  differs  in  any  wav  from 
the  access  available  to  other 
transmission  customers 

(b)  Identif\-ing  affiliates  nn  the  public 
Internet.  (1)  A  transmission  provider 
must  post  the  names  and  addresses  of 
its  sales  and  marketing  units  and  energy 
affiliates  on  its  OASIS  or  Internet 
website. 

(2)  A  transmission  provider  must  post 
on  its  OASI.S  or  Internet  website,  as 
applicable,  a  complete  list  of  the 
facilities  shared  by  the  transmission 
provider  and  its  marketing  or  sales  units 
or  any  energy  affiliates,  including  the 
types  of  facilities  shared  and  their 
addresses. 

(3)  A  transmission  provider  must  post 
comprehensive  organizational  charts 
showing: 

(i)  The  organizational  structure  of  the 
parent  corporation  with  the  relative 


position  in  the  corporate  structure  of  the 
transmission  provider,  marketing  and 
sales  units  and  any  energy  affiliates: 

(ii)  For  the  transmission  provider,  the 
business  units,  job  titles  and 
descriptions,  and  chain  of  command  for 
all  positions,  including  officers  and 
directors,  with  the  exception  of  clerical, 
maintenance,  and  field  positions.  The 
job  titles  and  descriptions  must  include 
the  employee's  title,  the  employee's 
duties,  whether  the  employee  is 
involved  in  transmission  or  sales,  and 
the  name  of  the  supervisory  employees 
who  manage  non-clerical  employees 
involved  in  transmission  or  sales, 

(iii)  For  all  employees  who  are 
engaged  in  transmission  functions  for 
the  transmission  provider  and 
marketing  or  sales  functions  or  who  are 
engaged  in  transmission  functions  for 
the  transmission  provider  and  are 
employed  by  any  of  the  energy  affiliates, 
the  transmission  provider  must  post  the 
name  of  the  business  unit  within  the 
marketing  or  sales  unit  or  the  energy 
affiliate,  the  organizational  structure  in 
which  the  employee  is  located,  the 
employee's  name,  job  title  and  job 
description  in  the  marketing  or  sales 
unit  or  energy  affiliate,  and  the 
employees  position  within  the  chain  of 
command  of  the  marketing  or  sales  unit 
or  energy  affiliate. 

(iv )  The  transmission  provider  must 
update  the  information  on  its  OASIS  or 
Internet  website,  as  applicable,  required 
by  §§358.4(1).  (2)  and  (3)  within  three 
business  days  of  anv  change,  posting  the 
date  on  which  the  information  was 
updated. 

(v)  All  OASIS  or  Internet  website 
postings  required  bv  part  358  must 
< ompiv   as  applicable,  with  the 
requirements  of  §  37.3  or  §§  284.12(a) 
and  (c)(3)(v)  of  this  chapter, 

(c)  Transfers.  Employees  of  the 
transmission  provider,  marketing  or 
s.iles  unit  or  energv  affiliates  are  not 
precluded  from  transferring  among  such 
functions  as  long  as  such  transfer  is  not 
used  as  a  means  to  circumvent  the 
standards  of  ronciuct.  Notices  of  any 
employee  transfer  must  be  posted  on  the 
OASIS  or  Internet  website,  as 
applicable.  The  information  to  be  posted 
must  include;  the  name  of  the 
transferring  emplnvee.  the  respective 
titles  held  while  performing  each 
function  (i.e.,  on  behalf  of  the 
Transmission  Provider,  Marketing 
Function  or  Energy  Affiliate),  and  the 
effective  date  of  the  transfer.  The 
information  posted  under  this  section 
must  remain  on  the  (MSIS  or  Internet 
website,  as  applicable,  for  90  days. 

(d)  Books  and  records.  A  transmission 
provider  must  maintain  its  books  of 
account  and  records  (as  prescribed 


under  parts  101,  125,  201  and  225  of 
this  chapter)  separately  from  those  of  its 
energy  affiliates  and  these  must  be 
available  for  Commission  inspections. 

(e)  Written  procedures.  The 
transmission  provider  must  file  with  the 
Commission  and  post  on  the  OASIS  or 
Internet  website,  current  written 
procedures  implementing  the  standards 
of  conduct  in  such  detail  as  will  enable 
customers  and  the  Commission  to 
determine  that  the  transmission 
provider  is  in  compliance  with  the 
requirements  of  this  section, 

§  358.5    Non-discrimination  requirements. 

(a)  Information  access.  (1)  The 
transmission  provider  must  ensure  that 
any  employee  of  the  transmission 
provider  engaged  in  marketing  or  sales 
or  any  employee  of  any  energy  affiliate 
may  only  have  access  to  that 
information  available  to  the 
transmission  provider's  transmission 
customers  {i.e.,  the  information  posted 
on  the  OASIS  or  Internet  website,  as 
applicable),  and  must  not  have  access  to 
any  information  about  the  transmission 
provider's  transmission  system  that  is 
not  available  to  all  users  of  an  OASIS  or 
Internet  website,  as  applicable. 

(2)  The  transmission  provider  must 
ensure  that  any  employee  of  the 
transmission  provider  engaged  in 
marketing  or  sales  or  any  employee  of 
any  energy  affiliate  is  prohibited  from 
obtaining  information  about  the 
transmission  provider's  transmission 
system  (including,  but  not  limited  to, 
information  about  available 
transmission  capability,  price, 
curtailments,  ancillary  services, 
balancing,  maintenance  activity, 
capacity  expansion  plans  or  similar 
information)  through  access  to 
information  not  posted  on  the  OASIS  or 
Internet  website  or  that  is  not  otherwise 
also  available  to  the  general  public 
without  restriction. 

(b)  Prohibited  disclosure.  (1)  An 
employee  of  the  transmission  provider 
may  not  disclose  to  its  marketing  or 
sales  employees,  or  to  employees  of  the 
transmission  provider's  energy  affiliates 
any  information  concerning  the 
transmission  system  of  the  transmission 
provider  or  the  transmission  system  of 
another  (including,  but  not  limited  to, 
information  received  from  non-affiliates 
or  information  about  available 
transmission  capability,  price, 
curtailments,  ancillary  services, 
balancing,  maintenance  activity, 
capacity  expansion  plans,  or  similar 
information)  through  non-public 
communications  conducted  off  the 
OASIS  or  Internet  website,  through 
access  to  information  not  posted  on  the 
OASIS  or  Internet  Website  that  is  not 
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contemporaneously  available  to  the 
public,  or  through  information  on  the 
OASIS  or  Internet  website  that  is  not  at 
the  same  time  publicly  available. 

(2)  A  transmission  provider  may  not 
share  any  information,  acquired  from 
nonaffiliated  transmission  customers  or 
potential  nonaffiliated  transmission 
customers,  or  developed  in  the  course  of 
responding  to  requests  for  transmission 
or  ancillary  service  on  the  OASIS  or 
Internet  website,  with  its  marketing  or 
sales  employees  or  energy'  affiliate 
employees,  except  to  the  limited  extent 
information  is  required  to  be  posted  on 
the  OASIS  or  Internet  website  in 
response  to  a  request  for  transmission 
service  or  ancillary  services. 

(3)  If  an  employee  of  the  transmission 
provider  discloses  information  in  a 
manner  contrary  to  the  requirements 

§  358.5(b)(1)  and  (2).  the  transmission 
provider  must  immediately  post  such 
information  on  the  OASIS  or  Internet 
website. 

(c)  Implementing  tariffs.  (1)  A 
transmission  provider  must  strictly 
enforce  all  tariff  provisions  relating  to 
the  sale  or  purchase  of  open  access 
transmission  service,  if  these  tariff 
provisions  do  not  permit  the  use  of 
discretion. 

(2)  A  transmission  provider  must 
apply  all  tariff  provisions  relating  to  the 
sale  or  purchase  of  open  access 
transmission  ser\'ice  in  a  fair  and 
impartial  manner  that  treats  all 
transmission  customers  in  a  non- 
discriminator^'  manner,  if  these  tariff 
provisions  permit  the  use  of  discretion. 

(3)  A  transmission  provider  must 
process  all  similar  requests  for 
transmission  in  the  same  manner  and 
within  the  same  period  of  time. 

(4)  The  transmission  provider  must 
maintain  a  written  log,  available  for 
Commission  audit,  detailing  the 
circumstances  and  manner  in  which  it 
exercised  its  discretion  under  any  terms 
of  the  tariff.  The  information  contained 
in  this  log  is  to  be  posted  on  the  OASIS 
or  Internet  website  within  24-hours  of 
when  a  transmission  provider  exercises 
its  discretion  under  any  terms  of  the 
tariff. 

(5)  The  transmission  provider  may 
not,  through  its  tariffs  or  otherwise,  give 
preference  to  its  own  marketing  or  sales 
function  or  to  any  energy  affiliate,  over 
any  other  wholesale  customer  in  matters 
relating  to  the  sale  or  purchase  of 
transmission  service  (including,  but  not 
limited  to,  issues  of  price,  curtailments, 
scheduling,  priority,  ancillary  services, 
or  balancing). 

(d)  Discounts.  Any  offer  of  a  discount 
for  any  transmission  service  made  by 
the  transmission  provider  must  be 
posted  on  the  OASIS  or  Internet  website 


contemporaneously  with  the  offer.  The 
posting  must  include:  The  namf  of  thf 
customer  involved  in  the  discount  ,ind 
whether  it  is  an  affiliate  or  whether  an 
affiliate  is  involved  in  the  tran.sa(  tion 
the  rate  offered;  the  maximum  rate;  the 
time  period  for  which  the  discount 
would  apply;  the  quantity  of  power  or 
gas  scheduled  to  be  moved;  the  deli\er\ 
points  under  the  transaction;  and  any 
conditions  or  requirements  applicable  to 
the  discount.  The  posting  must  remain 
on  the  OASIS  or  Internet  wohsito  for  6(1 
days  from  the  date  of  posting 

|FR  Do(    01-24667  Filial  10-4-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  589 

[Docket  No.  01  ^M>423] 

Substances  Prohibited  From  Use  in 
Aninrtal  Food  or  Feed;  Animal  Proteins 
Prohibited  In  Ruminant  Feed;  Public 
Hearing;  Request  for  Comments 

agency:  Food  and  Drug  Administration 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments.. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  in  Kansas  City.  MO  to 
solicit  information  and  views  on  its 
present  animal  feeding  regulation  Tht> 
purpose  of  the  rule  is  to  help  prevent 
the  establishment  and  amplification  of 
the  agent(s)  of  bovine  spongiform 
encephalopathy  (BSE)  in  the  US  cattle 
herd  through  feed  and  therebv  help 
minimize  any  risks  from  such  agent(s)  to 
animal  or  human  health  FDA 
recognizes  that  much  new  information 
has  emerged  on  BSE  and  new  variant 
Creutzfeldt-Iakob  Disease  (vCfD)  since 
the  rule  went  into  effect  in  1997  FD.^ 
is  therefore  requesting  information  and 
views  from  individuals  and 
organizations  on  the  present  rule  and 
whether  changes  in  the  rule  or  other 
additional  measures  are  necessary.  The 
agency  is  particularly  interested  in 
soliciting  comments  and  views  from 
individuals,  industry',  consumer  groups. 
health  professionals,  and  researchers 
with  expertise  in  BSE  and  related 
animal  and  human  diseases 
DATES:  The  hearing  will  be  held  on 
October  30,  2001,  from  9  a.m.  to  5  p.m 
central  time  and  will  be  open  to  the 
public  throughout  its  entirety  The 
hearing  will  be  adjourned  from  12  noon 


tu  1  p  m   for  hiiK  h   VV):\  will  reserve  the 
hour  from  4  p.m.  to  5  p.m.  for  those  who 
ti.i\  e  not  registered  to  present  orally  at 
the  meeting  to  make  oral  presentations 
to  the  panel  Those  individuals  or 
organizations  that  wish  to  register  to 
present  orallv  at  the  hearing  must 
register  by  430  p.m.  eastern  time  on 
( )( tober  23.  2001.  Send  registration 
information  to  the  contact  person. 
Written  comments  regarding  the  matters 
fiefore  this  panel  are  welcome  at 
anytime:  however,  the  official  record  of 
the  hearing  will  remain  open  to  receive 
written  comments  until  November  21, 

jom 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Westin  Crowne  Center  Hotel, 
One  Pershing  Rd..  Kansas  City,  MO. 
Those  wishing  to  present  orally  at  the 
hearing  must  submit  a  written  notice  of 
participation  to  Linda  Grassie  at  the 
address  or  fax  nuinhrr  lifted  in  FOR 
FURTHER  INFORMATION  CONTACT  section. 
To  submit  electronic  c;omments  go  to 
http;// www. accessdata.fda.gov/scripts/ 
oc/dockets/edockethome  cfm. 

Individuals  and  orj.mi/.itions  wishing 
to  submit  written  coiiiiiitnts  on  these 
issues  to  the  panel   Imi  w  ho  do  not  wish 
to  presr'nt  oralh  to  th<   ji.inei,  should 
submit  their  written  i  mninents  to  the 
Dockets  Management  Branch  (HFA- 
:\05].  Food  and  Drug  Administration, 
5h.W  Fishers  l-ane.  rm.  1061.  Rockville, 
MD  20852  Written  comments  are  to  be 
identified  with  Docket  No.  OlN-0423. 

Information  specified  in  this  notice 
can  be  received  by  calling  301-594- 
5000  (jf  sending  a  self-addressed 
stamped  envelope  with  your  request  to 
the  contact  person  listed  helnw 
FOR  FURTHER  INFORMATION  CONTACT: 
I.inda  (Jrassie.  Center  for  Veterinary 
Medicine  iHF\'-12).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-627-3796, 
FAX  .101-H2~-40h5,  e-mail 
lgrassie#cvm  fda.gov. 

SUPPLEMENTARY  INFORMATION' 

1.  Background 

In  the  Federal  Register  of  Imw  5.  1^97 
l62  FR  :^09:U)!   FD.^  issued  a  final  rule 
amending  its  final  regulations  to 
provide  thai  animal  protein  derived 
from  mammalian  tissues  for  use  in 
ruminant  feed  is  a  food  additive  subject 
to  (  erlain  provisions  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  The  final 
rule  established  at  §589,2000  (21  CFR 
589.2000)  a  flexible  system  of  controls. 
including  a  number  of  exemptions, 
(iesigned  to  ensure  that  ruminant  feed 
does  not  contain  most  mammalian 
tissue  proteins  and  to  enrnurnce 
inno\ation  m  such  (  on'iiM-.   !  I),\  issued 
this  regulation  tn  jirntci  t  .inimal  and 
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human  health  in  the  United  States.  The 
final  rule  was  intended  to  help  prevent 
the  establishment  and  amplification  of 
BSE  in  the  I'  S.  cattle  herd  through  feed, 
and  thereby  help  mmimize  any  risk 
from  the  agent(s)  of  BSE  to  animals  or 
humans  health 

This  rule  has  now  been  m  effect  for 
4  years.  Federal.  State,  and  private 
sector  entities  haw  conducted  an 
intensive  campaign  to  educate  livestock 
producers  and  all  sectr)rs  of  the  animal 
feed  industry  on  the  purpose  of  the  rule 
and  the  requirements  for  compliance 
with  the  rule.  Since  1997.  FDA  and 
State  feed  inspectors  have  conducted 
over  10.000  inspections  of  cattle 
producers  and  firms  involved  in  the 
manufacture  of  animal  feeds.  The 
inspectors  found  approximately  78 
percent  of  these  firms  to  be  in 
compliance  with  this  rule.  Upon  re- 
inspection,  inspectors  found 
approximately  90  percent  of  the  firms  to 
be  in  compliance  with  the  rule.  In 
addition,  there  ha\'e  been  incidents  in 
which  feed  containing  prohibited 
materials  has  been  ^^■'d  to  cattle.  To  date, 
there  is  no  evidence  that  this  feed 
contained  prohibited  proteins  that  were 
infected  with  the  agent(s)  of  BSE.  All 
known  instances  of  feeding  violations 
involved  animal  protein  from  countries 
free  of  BSE. 

To  date,  there  has  been  no  e\iden(;e 
of  BSE  or  vr.JD  in  the  United  States. 
Nonetheless,  since  the  promulgation  of 
this  rule,  BSE  has  spread  and  is  now- 
found  in  most  countries  of  western  and 
central  Europe  and.  pending  final 
confirmation,  Japan  New  efforts  this 
year  to  contain  the  spread  of  the 
epidemic  in  Europe  have  included, 
among  other  policies,  a  ban  on  feeding 
most  animal  protein  to  farmed  animals. 

II.  Scope  of  the  Hearing 

There  are  many  evolving,  complex 
scientific  and  public  health  issues 
involved  in  the  effort  to  prevent  the 
establishment  and  amplification  of  the 
agent(s)  of  BSE  in  the  L,',S  cattle  herd 
and  to  reduce  the  risk  to  American 
public  health  from  the  agent(s)  of  BSE 
in  light  of  these  issues.  FDA  is  solic  iting 
broad  public  participation  and  comment 
on  issues  regarding  whether  new 
measures  are  necessary  in  addition  to 
FDA's  present  animal  feeding  rule  at 
^  589.2000  and  regarding  the 
compliance  with  that  rule  to  date 
Because  of  the  spread  of  BSE  beyond  the 
United  Kingdom,  and  because  of  the 
compliance  experience  to  date  with  the 
1997  rule,  FDA  believes  it  would  be 
prudent  to  solicit  information  and  views 
on  the  present  rule  and  if  there  are  ways 
in  which  this  rule  and  its  enforcement 
might  be  further  improved  to  meet  its 


original  objectives  or  any  new 
obiectiye(s)  that  may  now  be 
appropriate  to  consider 

Since  1997.  FU.A  has  received 
numerous  unsolicited  suggestions  from 
many  individuals  and  groups  regarding 
this  rule.  These  haw  ranged  from 
making  no  changes  tf)  the  rule  to 
completely  banning  the  use  of  all 
animal  proteins  in  the  feeding  of  all 
animals.  In  addition,  there  have  been 
many  suggestions  that  would  fall 
between  these  two  positions. 

The  agency  encourages  individuals. 
industry,  consumer  groups,  health 
professionals,  and  researchers  with 
particular  expertise  in  this  area,  as  well 
as  other  interested  persons,  to  respond 
to  this  notice.  The  agency  strongly 
encourages  persons  who  cannot  attend 
the  hearing  to  send  information  and 
views  relevant  to  the  topics  and 
questions  listed  below  in  this  document 
to  the  Dockets  Management  Branch 
(address  above).  Comments  should  be 
identified  with  Docket  No.  OlN-042.3. 

FDA  is  soliciting  information  and 
comments  on  all  aspects  of  the  present 
feeding  rule  at  §589.2000  and 
specifically  requests  comments  on  the 
following  questions.  For  each  question, 
FDA  is  requesting  information  and 
comments  on  the  impact  {in  public 
health  and  on  both  animal  feed  and 
human  food  safety,  fin  any  increased 
business  costs  that  might  result  from 
such  changes,  and  any  suggestions  on 
ways  to  minimize  an\'  potential 
increased  costs  or  any  relevant 
environmental  concerns  associated  with 
such  changes.  Individuals  and 
organizations  may  address  as  many  of 
the  following  questions  as  they  wish.  It 
is  not  expected  that  all  participants  will 
address  all  questions. 

1.  What  additional  enforcement 
activities,  if  any.  regarding  the  present 
rule  are  needed  to  provide  adequate 
public  health  controls?  Are  there  other 
suggestions  for  wavs  to  improve 
compliance  with  the  rule' 

2.  Is  the  present  rule  at  §  589.2000 
adequate  to  meet  its  intended 
objectives?  If  not.  what  are  its 
inadequacies?  Are  there  additional 
objectives  that  this  rule  should  now 
address?  If  so.  what  are  these  new 
objectives? 

3  Should  the  present  FDA  ban  on  the 
use  of  tertain  mammalian  proteins  in 
ruminant  feed  be  broadened?  If  so,  what 
should  the  new  parameters  of  use  be? 
Should  the  rule  be  broadened  beyond 
ruminant  feed?  Beyond  mammalian 
protein? 

4.  Should  FDA  require  dedicated 
facilities  for  the  production  of  animal 
feed  containing  mammalian  protein  to 
decrease  as  much  as  possible  the 


possibility  of  comingling  during 
production? 

5.  Should  FDA  require  dedicated 
transportation  of  animal  feed  containing 
mammalian  protein  to  decrease  as  much 
as  possible  the  possibility  of  comingling 
during  transport? 

6.  In  order  to  improve  production 
practices  and  increase  assurance  of 
compliance  with  the  rule,  should  FDA 
require  FDA  licensing  of  renderers  and 
other  firms/facilities  engaged  in  the 
production  of  animal  feed  containing 
mammalian  protein? 

7.  Should  FDA  revoke  or  change  any/ 
all  of  the  current  exclusions  for  certain 
products  allowed  in  the  current  rule  at 
§  589.2000(a)(1)? 

8  Should  FDA  add  to  the  list  of 
prohibited  material  in  ruminant  feed 
(i.e.,  add  to  the  definition  of  "protein 
derived  from  mammalian  tissues'") 
poultry  litter  and  other  recycled  poultry 
waste  products? 

9.  Should  FDA  remove  the  exemption 
for  pet  foods  from  labeling  with  th^ 
precautionary'  statements? 

10.  Should  FDA  extend  its  present 
recordkeeping  requirements  beyond  1 
year?  If  so,  how  many  years' 

1 1 .  Should  FDA  change  its  rule  to 
require  labeling  of  protein-containing 
feed  to  specify  what  type(s)  of  mammal 
was  used  in  the  production  of  the 
protein,  e.g.  "porcine  MBM".  "bovine 
MBM". 

12.  In  order  to  make  the  statement 
clearer,  should  the  required  cautionary 
.statement  on  the  label  of  products  that 
contain  protein  derived  from 
mammalian  tissues  and  that  are 
intended  for  use  in  animal  feed  be 
changed  to  read;  "Do  not  feed  to  cattle, 
sheep,  goats,  bison,  elk.  or  deer"? 

13.  What  new  information  is  available 
on  potential  efficient,  accurate 
analytical  methods  that  may  be  used  in 
detecting  mammalian  proteins, 
especially  the  prohibited  mammalian 
proteins,  in  feed  and  what  should  the 
sampling  parameters  of  such  a  program 
be? 

14.  Regarding  enforcing  compliance 
with  the  rule,  what  further  authorities, 
if  any,  would  be  desirable  in  order  to 
enforce  the  rule  adequately  (civil 
monetary*  penalties?,  others?) 

15.  Regarding  helping  to  increase 
compliance  with  the  rule,  what  role,  if 
any,  should  public  or  private 
certification  programs  play? 

16.  Regarding  the  import  of  feed,  what 
should  the  restrictions  on  such  import 
be  (country  specific?  comparison, 
between  domestic  and  foreign  controls?) 

17.  Are  there  any  other  additional 
measures  necessary  to  guard  against 
BSE  and  vCJD  in  the  United  States? 
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III.  Notice  of  Hearing  Under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  held  in  accordance  with  part  1.^ 
(21  CFR  part  15).  The  presiding  officer 
will  be  the  Commissioner  of  Food  and 
Drugs  or  his  designee.  A  panel  of 
government  employees  with  relevant 
expertise  will  accompany  the  presiding 
officer. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written  or 
facsimile  notice  of  participation  with 
Linda  Grassie  (address  or  fax  number 
above!  by  4:30  p.m.  eastern  time  on 
October  23.  2001.  To  ensure  timely 
handling,  the  outer  envelope  should  be 
clearlv  marked  with  Docket  No.  01 N- 
0423  and  the  statement  "Animal  Feed 
Rule  Hearing."  Groups  should  submit 
two  copies.  The  notice  of  participation 
should  contain  the  speaker's  name, 
address,  telephone  number,  fax  number, 
business  affiliation,  if  any,  a  brief 
summary  of  the  presentation,  and 
approximate  amount  of  time  requested 
for  the  presentation 

The  agencv  requests  that  persons  nr 
groups  having  similar  interests 
consolidate  their  presentations  and 
present  them  through  a  single 
representative.  FDA  will  allocate  the 
time  available  for  the  hearing  among  the 
persons  who  properly  file  notices  of 
participation.  FDA  will  reserve  the  hour 
from  4  p.m.  to  5  p.m.  for  those  who  have 
not  registered  to  present  orally  at  the 
meeting  to  make  oral  presentations  to 
the  panel. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notifv'  each  participant 
bv  mail,  telephone,  or  fax,  of  the  time 
allotted  to  the  person  and  the 
approximate  time  the  person's 
presentation  is  scheduled  to  begin.  The 
hearing  schedule  will  be  available  at  the 
hearing.  After  the  hearing,  the  schedule 
will  be  placed  on  file  in  the  Dockets 
Management  Branch  (address  above) 
imder  Docket  No.  OlN-0423. 

In  order  to  facilitate  the  efficiency  of 
the  hearing  process,  presenters  at  the 
hearing  should  indicate  the  format  in 
which  their  presentations  will  be  made 
so  that  appropriate  visual  aids  can  be 
made  available.  Presenters  should  note 
that  a  hardcopy  version  of  their 
presentations  should  be  submitted  to 
FDA  on  the  day  of  the  hearing  for 
inclusion  in  the  official  record  of  the 
hearing. 

Under  §  15.30(f).  the  hearing  is 
informal  and  the  rules  of  evidence  do 
not  apply.  The  presiding  officer  and  any 
panel  members  may  question  any 


person  during  or  at  the  conclusion  of 
their  presentation  No  participant  mnx 
interrupt  the  presentation  of  another 
participant. 

Public  hearings  under  pari  15  are 
subject  to  FDA's  polu  v  and  procedures 
(pari  10  (21  CFR  part  10.  subpart  C))  for 
electronic  media  ( oxerage  of  FDA's 
public  administrative  proceedings. 
Under  §  10.205.  FDA  permits  persons. 
subject  to  certain  limitations,  to 
videotape,  film,  or  othenvi'-c  rt'cord 
FDA's  public  administrati\>' 
proceedings,  including  prescniritions  bv 
participants  The  hearing  will  be 
transcribed  as  required  in  *;  15.30(b). 

Anv  disabled  persons  recjuiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  c;ontact  person  listed  above. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  m  tins  notice, 
conflict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
t»  15.30(h) 

IV.  Request  for  Comments 

To  permit  time  for  all  inti'n'sled 
persons  to  submit  data,  iniormdtinii,  or 
views  on  this  subject,  interested  pt^'-nn'; 
mav  submit  to  the  Dockets  Management 
Branch  written  comments  for  this 
hearing  at  any  time;  howe\er.  the 
official  record  of  the  hearing  will  n'nuiwi 
open  to  receive  written  comments  until 
November  21.  2001.  Such  written 
comments  can  be  submitted  to  the 
Dockets  Management  Branr  h  (HP".\- 
305).  Animal  Feed  Rule  Hearing.  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm   1061,  Rockville.  MD  2085.'   or 
FAX  written  comments  to  the  Doc  kct<- 
Management  Branc:h.  Animal  Feed  Rule 
Hearing,  301-827-6870  Two  copies  of 
any  comments  are  to  be  submitted. 
except  individuals  should  submit  one 
copv.  Comments  are  to  be  identified 
with  Docket  No  OlN-0423 

V.  Transcripts 

Transcripts  of  the  hearing  will  he 
available  for  review  at  the  Doc  kets 
Management  Branch  (address  above) 
approximately  30  davs  following  the 
hearing  and  at  http://www  fda.gov..  also 
orders  can  be  placed  w-ith  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  rm.  12A-16.  Rockville,  MD  20857 

Dated:  October  1.  2001 
Margaret  M.  Dotzel. 

Asscxintf  Commissioner  for  Policy. 

|FR  Dot.  01-25108  Filed  10-4-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 

28  CFR  Part  100 
[FBI  100P] 

RIN  1110-AAOO 

lmplen>entation  of  Section  109  of  the 
Communications  Assistance  for  Law 
Enforcement  Act:  Definitions  of 
Replaced'  and    Significantly 
Upgraded  or  Otherwise  Undergoes 
Major  Modification 

agency:  Fedeidi  Bureau  of 
Investigation,  DOJ 

ACTION:  Supplemental  notice  of 
proposed  rulemaking, 

SUMMARY:  The  Federal  Bureau  of 

lin •■•.ligation  (FBI)  proposes  to  make 
ttiree  amendments  to  the 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA)  Cost 
Recovers  Regulations.  First,  the  FBI 
proposes  to  amend  regulations  by 
making  a  minor  technical  change  to 
harmonize  the  rule's  language  with 
GALEA'S  statutor>'  language.  Second. 
the  FBI  proposes  to  amend  regulations 
hv  adding  a  definition  and  examples  for 
the  term  "replaced."  Third,  the  FBI 
proposes  to  amend  regulations  by 
adding  a  definition  and  examples  for  the 
term  "significantly  upgraded  or 
otherwise  undr-rgoes  major 
modification     This  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
provide*^  the  tnxt  :ind  rationale  for  the 
minor  li'(  hiiu  .il  i  hange.  the  two 
[ir  i[  ( M  ,i   li  fin;ti   as.  and  the  proposed 
<  xanipi'  V  1    iii wing  the  definitions. 
These  .iniriiilnii'ms  will  clarify  the 
H[)})!i(  abililN  of  the  GALEA  Cost 
Kei  o\  er\  Regulations  and  should  assist 
the  telecommunications  industr\'  in 
assessing  its  responsibilities  under 
GALEA. 

DATES:  (  I  nunents  must  be  received  on 
or  tx'forc  December  4,  2001. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Telecommunications 
Contracts  and  Audit  Unit,  Federal 
Bureau  of  Investigation,  P.O.  Box 
230040.  Ghantilly.  VA  20153-0450. 
Attention  GALEA  PR  R.^prosc-ntative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  V  Meslar.  Unit  Chief. 
Telecommunications  Contracts  and 
Audit  I 'nit.  Federal  Bureau  of 
Investigaticm.  PC).  Box  221286. 
f;hantillv.  VA  20153-0450.  telephone 
number  (703)  814-4900. 
SUPPLEMENTARY  INFORMATION' 
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Supplementarv  Information  Table  of 
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A   R^■ljLiest  for  Comments  | 

B.  Background  and  Purpose 

C.  Regulatory  History 

D.  Amendment  to  Section  100.11(a)(1) 

E.  Definition  Development 

1.  Significantly  Upgraded  or  Otherwise 
L'ndergoes  Major  Modification 

a.  Background 

b.  The  SNPRM  Proposed  Definition 

c.  Example  Summaries 

d.  Conclusion  j 

2.  Replaced  ' 
a  Bd(  kgrounfi 

b  The  SNPR,M  Proposed  Definition 
c  Example  Summaries 
d.  Conclusion 

F.  Discussion  of  Comments  Received  in 

Response  to  Notice  of  Proposed 
Rulemaking 

1.  Definition  of  "Installed  or  Deployed" 

2.  Definition  of  "Replaced" 

3  Federal  and  State  Mandates 

4  Status  of  "Significantly  Upgraded" 
Preexistent  Equipment 

5  Prohibition  on  the  Development  and 
Deployment  of  .advanced  Technologies 

B  Publir  Satetv  Approach  is  Inconsistent 
With  GALEA 

7  Meaning  of  'imperles" 

8  L'nintended  Impediments 

9  October  25.  1998.  is  an  .\rbitrary  Date 

10  .Availability  of  C.ALE.A-Complaint 
Te(  hnology 

1 1.  Change  From  .\nalog  to  Digital 

Switching 
12  lust  Compensation 
C;  Regulatory  Evaluation 

1.  Executive  Order  12630  (Takings) 

2.  Executive  Order  12866  (Regulatory 
Planning  and  Review) 

i  Executive  Order  12875  (Enhancing  the 
Intergovernmental  Partnership) 

4  Executive  Order  12988  (Civil  lustice 
Reform) 

5  Executive  Order  13132  (Federalism) 

6.  Regulatory  Flexibility  Act 

7.  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

8  Paperwork  Reduction  Act 

9  L'nfunded  Mandates  Reform  Act 
10.  National  Technology  Transfer  and 

.Advancement  Act 
H   Further  Regulatory  Flexibility  Analysis 

1 .  Need  for.  and  Obj«:tives  of.  the 
Proposed  Rules 

2.  Legal  Basis 

3.  Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  PrupoMid 
Rules  Will  Apply 

a.  Total  Number  of  Telephone  Companies 
Affected' 

b.  Wireline  Carriers  and  Service  Providers 

c.  Local  Exchange  Carriers      . 

d.  Interexchange  Carriers        ' 

e.  Competitive  Access  Providers 
r  Operator  Service  Providers 

g.  Resellers 

h.  Fixed  Satellite  Transmit/Receive  Earth 

Stations 
i.  Fixed  Satellite  Small  Transmit/Receive 

Earth  Stations 
j.  Fixed  Satellite  Very  Small  Aperture 

Terminal  (VSAT)  Systems 
k  Mobile  .Satellite  Earth  Stations 


I.  Radio  Determination  Satellite  Earth 

Stations 
m.  Space  Stations  (Geostationary) 
n.  Space  Stations  (Non-Geostationar\') 
o.  Cellular  Licensees 
p.  220  MHZ  Radio  Service— Phase  I 

Licensees 
q.  220  MHZ  Radio  Servic*— BPhase  II 

Licensees 
r.  Private  and  Common  Carrier  Paging 
s.  Mobile  Service  Carriers 
t.  Broadband  Personal  Communications 

Service  (PCS) 
u.  Narrowband  PCS 
V.  Rural  Radiotelephone  Service 
w.  Air-Ground  Radiotelephone  Service 
X.  Specialized  Mobile  Radio  (SMR) 
y.  Fixed  Microwave  Services 
z.  Offshore  Radiotelephone  Service 

aa.  Wireless  Communications  Services 

ab.  Cable  Services  or  Systems 

4.  Description  of  Projected  Reporting, 

Recordkeeping  and  Other  Compliance 
Requirements 

5.  Steps  Taken  to  Minimize  Significant 

Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

6.  Federal  Rules  th^t  m.iy  Duplicate.  Overlap, 

or  Conflict  With  the  Proposed  Rules 

A.  Request  for  Comments 

The  FBI  en(.(jurages  vou  to  participate  in 
this  rulemaking  by  submitting  comments  and 
related  material.  If  you  do  so,  please  include 
your  name  and  address:  identiK  the 
regulation  identifier  number  for  this 
rulemaking  (11 10-AAOO.  FBI  lOOP);  indicate 
the  specific  section  of  this  document  to 
which  each  comment  applies;  and  give  the 
reason  for  each  comment.  You  mav  submit 
your  comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Telecommunications  Contraf  I',  and  .Audit 
Unit  at  the  address  under  ADDRESSES:  but 
please  submit  your  comments  and  material 
by  only  one  means.  If  you  submit  them  b\ 
mail  or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8  ,5  bv  11 
inches,  suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and  would 
like  to  know  when  they  were  received,  please 
enclose  a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all  comments  and 
material  received  during  the  comment 
period.  We  may  change  this  proposed  rule  in 
view  of  the  comments. 

B.  Background  and  Purpose 

in  1994.  Congress  passed  the 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA).  47  U.S.C.  1001- 
1010.  to  pre.serve  law  enforcement's  ability  to 
carry  out  lawfully  authorized  electronic 
surveillance  without  impeding  the 
development  of  new  communications 
services  and  technologies.  Under  the  act. 
telecommunications  carriers  are  required  to 
facilitate  the  unobtrusive  deliverv  of 
intercepted  communications  and  reasonabU 
available  call-identifying  information  to  law 
enforcement.  47  U.S.C.  1002. 
Telecommunications  carriers  are  also 
required  to  ensure  that  their  systems  are 
capable  of  accommodating  simultaneouslv 
the  number  of  inten:eptions,  pen  registers, 
and  trap  and  trace  devices  specified  in  the 


government's  capat  ity  notices.  47  U.S.C. 
1003(b).  Conversely,  iaw  enforcement  is 
prohibited  from  dictating  s\siem  design 
features  and  capnof  bar  the  adoption  of  new 
features  and  technologies  47  L'.S.C". 
UK)2(b)(l). 

C^.ALE.A  also  contains  a  number  of 
reimbursement  provisions  that  were  designed 
to  ease  the  transition  to  full  c:oiTipliance  with 
the  assistanc:e  capability  and  capacilv 
requirements.  First,  to  the  extent  that 
telecommunications  carriers  must  iiistail 
additional  capacity  to  meet  law 
enforcement's  needs,  the  act  provides  that 
the  .Attornev  General  mav  agree  to  reimburse 
a  telecommunications  carrier  for  the 
reasonable  f:os>s  dire«  tlv  associated  with 
modifications  made  to  attain  the  capacity 
requirements.  47  L'.S.C.  1003{ej.  Second,  if 
the  Federal  Communications  Commission 
(FC^C)  determines  that  compliance  with  the 
assistanc;e  capabilitv  requirements  is  not 
reasonably  achievable  with  respect  to  a 
telecommunications  carrier's  equipment, 
facilities,  or  services  installed  or  deploved 
after  lanuary  1.  199.5  (post-equipment),  the 
.Attorney  General  may  agree  to  pay  the 
telecommunications  carrier  for  the  additional 
reasonable  costs  of  making  compliance  with 
the  assistance  capability  requirements 
reasonably  achievable,  47  U,S.C.  1008(b), 
Finally,  the  Attorney  General  may  agree  to 
pay  a  telecommunications  carrier  for  all 
reasonable  costs  direr  tlv  assoc:iated  with 
making  modifications  to  its  equipment, 
facilities,  or  services  installed  or  deploved  on 
or  before  lanuary  1.  1995  (preexistent 
equipment]  nei:essarv  to  bring  such 
preexistent  equipment  into  compliance  with 
the  assistance  capabilitv  requirements.  47 
r,S,C.  1008(a)  S!  (d).  This  rulemaking 
proceeding  is  primarilv  concerned  with  the 
last  reimbursement  provision, 

G.ALE.A  entrusts  the  .Attorne\  (ieneral  with 
a  number  of  implementation  responsibilities. 
The  .Attorney  Gene.ral  has  delegated  manv  of 
these  implementation  responsibilities  to  the 
Director  of  the  FBI.  28  CFR  0,85(o).  One  of 
these  delegated  responsibilities  was  the 
establishment  of  regulations  necessar\  to 
effectuate  timelv  and  ( ost-efficient  pavment 
to  telec(jmniunications  carriers,  47  U.S,G, 
1008(e).  The  Director  assigned  the  task  of 
establishing  the  CLALE.A  Cost  Ke(  overv 
Regulations  to  the  Telet  ommunli  ations 
Contracts  and  .Audit  Unit  (TC;.AU)  of  the 
Finance  Division,  On  May  U),  1996.  TCAl' 
published  a  Notice  of  Proposed  Rulemaking 
(NPR.M)  for  the  purpose  of  establishing  the 
GALEA  Cost  Recoverv  Regulations,'  61  FR 
21396.  TG.AU  published  its  final  rule  on  the 
CALE.A  tlost  Re(,over\  Regulations  on  March 
20.  1997.  62  FR  l,t307 

,Sei  lion  10(1,1  \{,\f  ot  tile  CALF. \  Cost 
Rf(  nver\  Regulations  states: 

(j')sts  that  are  eligible  tor  reimburseiniuit 
under  si^dion  U)9(e)  GALK.N  are: 


On  NiivcniU'r  14,  mih,  the  FBI  iiiilialcd  this 
■-(■[jiir.ili"  I  iili'oiaking  pr<H  eedina  l)v  publishing  an 
.\.h,mi  I'd  Ndlu  !•  cif  friiposffi  RulpiiiakinH  in  thr 
Federal  Rexisler.  hi  FK  .S8744  This  nil.Mnakini; 
prr>ri'p(lin(j  was  oriniiidllv  limited  to  defining  Ihn 
term  ■■slgnifit:Hnl  upgriule  or  mainr  muiiitii  atinn ." 
The  purpose  (if  using  a  separate  proi  eeding  was  to 
rtviad  delH\ing  the  putiln  aticjn  of  (he  final  rule 
O'garding  the  (!.-\I,F,A  (lust  Ke(  overv  Regulations. 
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(1)  .All  reasonablt'  ])Lint  i  osts  liirtM  tlv 
associated  with  the  modifii  ations  pertormcd 
bv  carriers  in  coiinectinn  with  equipment. 
facilities,  and  services  installed  or  deployed 
on  or  before  lanuary  1.  1993,  to  establish  tin- 
capabilities  necessary  to  comply  with  section 
103  of  CALE.A.  until  the  equipment,  facility, 
or  service  is  replaced  or  significantly 
upgraded  or  otherwise  undergoes  major 
modifii  ations  *    *    *_ 

(pmphdsis  added).  This  provision  is 
based  upon  GALEA  Section  109(d), 
which  places  certain  limitations  nn  the 
reimbursement  eligibility  of  preexistent 
equipment.  Section  109(d)  states,  in 
part: 

if  a  I  arrier  has  requested  payment  in 
accordance  with  ItheCl.M  i  A  (  <-^'  Kfi  :'\-"\ 
Regulations),  and  the  .\i!i'!  iit'\  i.tni:.-.!  ;.,i- 
not  agreed  to  pa\  the  teieiommunications 
carrier  for  a|l  reasonable  costs  directly 
associated  with  modifications  necessary  to 
bring  an\  equipment,  facility  or  service 
deploved  on  or  before  lanuary  1.  1995,  into 
compliance  with  the  assistance  capability 
requirements  of  section  103.  such  equipment, 
facility,  or  service  shall  be  considered  in 
compliance  with  the  assistance  capability 
requirements  of  section  103  until  the 
equipment,  facility,  or  service  is  replaced  or 
significantly  upgraded  or  otherwise 
undergoes  major  modiru::ation. 

(emphasis  added).  Essentially,  under 
both  the  statute  and  the  GALEA  Gost 
Reco\erv  Regulations,  preexistent 
equipment  loses  its  reimbursement 
eligibility  if  it  is  "replat  ecf  oi 
significantly  upgraded  or  otherwise 
undergoes  major  mixiification ,"  I'nder 
Section  1091  d).  pn-existent  equipment 
also  loses  its  "considered  in 
compliance"  status  once  such 
equipment  is  'replaced  or  significantK 
upgraded  or  othenvise  undergoes  ma)iir 
modification." 

The  terms  "replaced  '  and 
"significantly  upgraded  or  otherwise 
undergoes  ma)or  modification"  appear 
in  only  one  other  location  in  the  act. 
C]ALEA  precludes  enforcement  against  a 
telecommunications  carrier  with 
preexistent  equipment  unless  the 
Attorney  General  has  agreed  to 
reimburse  the  reasonable  costs 
necessary  to  bring  the  equipment  info 
compliance  with  the  assistance 
capability  requirements  or  the 
preexistent  equipment  "has  been 
replaced  or  significantly  upgraded  or 
otherwise  undergoes  major 
modification."  47  U.S.Ci.  1007(c)(3) 

These  terms  play  a  very  important 
role  in  the  determination  of 
reimbursement  eligibility.  Neither  the 
statute  nor  the  GALEA  C'ost  Recovery 
Regulations  define  these  important 
terms.  This  rulemaking  proceeding  was 
initiated  to  remedy  this  situation 


C.  Regulatory  History 

The  FBI  initiated  this  rulemaking 
with  an  Advanced  Niitu  e  nf  Proposed 
Rulemaking  (ANPRM).  published  in  the 
Federal  Register  on  November  19,  1996. 
61  FR  58799.  The  ANPRM  solicited 
comments  from  interested  parties  on 
defining  the  term  "significant  upgrade 
or  major  modification"  in  the  GALEA 
Cost  Recovery  Regulations.  On  April  28, 
1998.  the  FRl  published  a  Notice  of 
Proposeti  Rulemaking  (NPRM)  in  the 
Federal  Register  B3  FR  23231.  In  the 
NPRM.  the  FBI  proposed  a  definition  of 
the  term  "significant  upgrade  or  major 
modifiratifm  ■  based  (in  the  comments  it 
received  in  the  ANPRM.  In  this  SNPRM, 
the  FBI  is  publishing  a  new  version  of 
the  term    significantly  upgraded  or 
otherwise  undergoes  major 
modification."  The  FBI  has  also  decided 
to  use  this  SNPRM  to  define  the  term 
"replaced"  and  to  make  a  minor 
technical  amendment  to  Section 
llO.lKaHl). 

D.  Amendment  to  Section  1 11)1  l(a)|l) 

The  j)ropoMMi  .imendment  to  Section 
1 10  lliaii  1 1  i-  vtT\  iniimr  -md  intended 
to  (  orre(  t  a  t\'piigra()hn  al  error  that 
appears  at  the  end  of  the  subsection. 
The  word  "modific  atinns"  appears  in 
two  plac:es  in  the  subsection.  This 
proposed  amendment  substitutes  the 
second  appearance  of  the  word 
"modifications"  with  the  word 

trifidifif  atum."  The  proposed 
subseition  reads  as  follows: 

§100.11     Allowable  costs. 

(a)  *    *   * 

(1)  All  reasonable  plant  costs  directly 
associated  with  the  modifications  performed 
bv  carriers  in  connection  with  equipment, 
facilities,  and  services  installed  or  deployed 
on  or  before  lanuary  1.  1995.  to  establish  the 
capabilities  necessary  to  comply  with  section 
103  of  GALEA,  until  the  equipment,  facility, 
or  service  is  replaced  or  significantly 
upgraded  or  otherwise  undergoes  major 
modification; 


(2)'    *    * 

This  change  is  being  made  so  that  the 
term  "significantly  upgraded  or 
otherwise  undergoes  major 
modification"  c nntained  in  the  rule  is 
identical  to  the  language  contained  in 
the  GALEA  statute.  See  .4 7  U,S.C. 
1007(c)(3)(B)  &  1008(d) 

E.  Definition  Development 

;.  Signiticiintlv  I  'p^niiirii  ui  Ulhcnsise 
I  'ndergnes  Ma\or  Mndification 

The  term  "significantly  upgraded  or 
otherwise  undergoes  major 
modification"  can  be  found  ui  tin 
proposed  amendment  to  Section 
100.11(a)(1)  of  the  GALEA  Cost 
Recovery  Regulations.  In  the  NPRM.  the 


)  HI  [  roposed  to  define  the  term 
significant  upgrade  or  major 
modification"  by  creating  a  new  section 
in  the  GALEA  Cost  Recovery 
Regulations.  63  FR  23231.  Rather  than 
create  a  new  section  entitled 
"significant  upgrade  or  major 
modification,"  the  FBI  now  proposes  to 
amend  Section  100.10  of  the  GALEA 
Cost  Recovery  Regulations  by  adding  a 
definition  for  the  term  "significantly 
upgraded  or  otherwise  undergoes  major 
modification"  followed  by  15  examples 
of  the  definition's  operation. 

The  definition  proposed  in  this 
SNPRM  is  a  substantial  departure  from 
the  NPRM  proposed  definition.  It  was 
developed  after  careful  analysis  of  the 
GALEA  statutory  language,  the  NPRM 
definition,  and  the  comments  submitted 
bv  the  telecommunications  industry  in 
response  to  the  ANPRM  and  the  NPRM. 
The  proposed  definition  was  developed 
with  the  goal  of  preser\ing  law 
enforcement's  ability  to  conduct 
electronic  sur\'eillance  without 
impeding  the  introduction  of  new- 
technologies,  features,  or  ser\'ices.  It 
strikes  an  appropriate  balance  between 
the  needs  of  law  enforcement  and  the 
needs  of  the  telecommunications 
industry.  Most  importantly,  it  is  entirely 
consistent  with  the  CALEA  statutory 
scheme. 

a.  Background 

Since  the  SNPRM  proposed  definition 
was  based,  at  least  in  part,  upon  the 
NPRM  definition  of  "significant  upgrade 
or  major  modification."  a  brief  review  of 
that  definition's  development  is 
appropriate.  The  FBI  began  the  process 
of  developing  the  NPRM  proposed 
definition  of  "significant  upgrade  or 
major  modification"  by  considering 
three  different  definitional  approaches: 
Accounting,  technical,  and  public 
safety.  The  FBI  rejected  the  accounting 
approach  mainly  because  it  triggered  a 
"significant  upgrade  or  major 
modification"  whenever  the  cost  of  a 
modification  exceeded  a  set  percentage 
of  the  equipment's  value,  regardless  of 
whether  the  modification  had  any 
detrimental  impact  on  law- 
enforcement's  ability  to  conduct 
lawfully  authorized  electronic 
surveillance.  63  FR  23233.  The  FBI  also 
considered  and  rejected  a  number  of 
technical  approaches  to  defining  the 
term  "significant  upgrade  or  major 
modification."  The  FBI  discovered  that 
while  some  technical  approaches 
worked  well  for  some  types  of 
equipment,  facilities,  or  ser\'ices.  they 
did  not  necessarily  work  well  for  all 
types  of  equipment,  facilities,  or 
services.  Each  technical  definition 
considered  bv  the  FBI  left  ambiguities 
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and  called  for  constant  definition  of  the 
terms  used^  Id.  The  FBI  concluded  that 
the  public  safety  approach  to  the 
definition  was  the  mrist  consistent  with 
the  statuton.  intent  of  GALEA.  Under 
the  public  safety  approach,  a  key 
consideration  is  whether  a  given 
modification  has  created  an  impediment 
to  lawfulh'  authorized  electronic 
surveillance.  63  FR  232.33 

In  accordance  with  the  public  safety 
approach,  the  FBI  proposed  in  the 
NJPRM  to  define  the  term  "significant 
upgrade  or  major  modification"  as 
follows: 

•   100.22  Definition  of  "significant  upgrade 
or  major  modification." 

(a)  For  equipment,  facilities  or  services  for 
which  an  upgrade  or  modification  has  been 
completed  after  lanuan.'  1.  1995  and  on  or 
before  October  25,  1998,  the  term  "significant 
upgrade  or  major  modification"  means  anv 
fundamental  or  substantial  change  in  the 
network  architecture  or  any  change  that 
fundamentally  alters  the  nature  or  type  of  the 
e.xisting  telecommunications  equipment, 
facility  or  service,  that  impedes  law 
enforcement's  ability  to  conduct  lawfully 
authorized  electronic  surveillance,  unless 
such  change  is  mandated  by  a  Federal  or 
State  statute: 

(b)  For  equipment,  facilities  or  services  for 
which  an  upgrade  or  modification  is 
completed  after  October  25.  1998.  the  term 
"significant  upgrade  or  major  modification" 
means  any  change,  whether  through  addition 
or  other  modification,  to  any  equipment, 
facility  or  ser\ice  that  impedes  law 
enforcement's  ability  to  conduct  lawfully 
authorized  electronic  surveillance,  unless 
such  change  is  mandated  by  a  Federal 
•-t.itute. 

63  FR  232  30.  The  comm^'^ts  received  by 
the  telecommunicatums  industry  in 
response  to  this  definition  were  very 
useful  in  developing  the  SN'PRM 
proposed  definition.  Manv  of  the 
features  contained  in  the  .SNPRM 
proposed  definition  are  the  result  of  the 
industry  comments. 

b  The  SNPRM  Proposed  Definition 

The  FBI's  primary  goal  in  developing 
the  proposed  definituin  for  the  term 
"significantly  upgraded  or  otherwise 
undergoes  major  modification"  was  to 
create  a  self-explanatory  definition 
consistent  with  f'..-\LEAs  statutory 
language.  The  FBI  began  this  process  bv 
reexamining  the  dictionary  definitions 
of  the  words  "significantly.'     upgrade," 
"major."  and  "modification"  ■  The 
adverb  "signific:antly  "  is  defined  to 
mean  "in  a  significant  manner"  The 
adjective  "significant    is  defined  as 


\ii  l-'finitions  in  this  SNPR.V1.  with  the 
exceptions  of  the  Inrms  "prHPXistenl  equipmenl. 
"replai:ed.  "  "replacement  eq\iipmenl.  "  and 
"siijnirit  antly  upf^mded  or  otherwise  undergoes 
major  mcMiiricalion"  were  taken  from  the  Merriam 
U.hst.T  -  Collefiiate  Dicljonary.  Tenth  Edition. 


"having  or  likely  to  have  influence  or 
effect. '"  The  verb  "upgrade"  means  "to 
raise  or  improve  the  grade  of  "  The 
adjective  'major  "  means  "notable  or 
conspicuous  in  effect  or  scope."  The 
noun  "modification"  means  "'the 
making  of  a  limited  change  in 
something."  Thus,  according  to  the 
dictionary,  the  concept  of  "significantly 
upgraded"  would  mean  "to  have 
improved  the  grade  of  [something]  in  a 
manner  that  has  or  is  likely  to  have 
influence  or  effect'  and  the  concept 
"major  modification"  means  "the 
making  of  a  limited  change  in 
something  that  is  notable  or 
conspicuous  in  effect  or  scope."  In 
essence,  the  terms  "significant  upgrade" 
and  "major  modification"  are  synonyms 
that  do  not  need  separate  definitions. 

The  next  step  in  the  definitional 
process  was  to  determine  what 
components  could  be  derived  from  the 
GALEA  statutory  language  and 
incorporated  into  these  simple 
dictionary  definitions  The  search  for 
these  components  began  with  the 
definitions  suggested  by  the 
telecommunications  industry  Four 
commenters.  Ameritech  Corporation. 
the  Personal  Communications  Industr\' 
Association,  the  United  States 
Telephone  Association  (I  'ST.-M. '  and 
U  S  WEST,  submitted  suggestfd 
definitions  in  response  to  the  FBI's 
NPRM.  These  four  definitions  built 
upon  earlier  definitions  suggested  bv 
the  industry  in  rt-spunse  to  the  .ANPRM 

The  FBI  ultimately  concluded  that 
none  of  the  NPRM  suggested  definitions 
could  be  adopted  \erhatini  as  the 
SNPRM  proposed  definition  bec:ause 
each  contained  a  shortcoming  that 
defeated  the  goal  of  making  the 
definition  self-explanatory.  This 
shortcoming  is  also  found  in  'he  NPRM 
proposed  definition  which  describes  the 
term  'significant  upgrade  or  major 
modification"  in  terms  of  "fundamental 
or  substantial  changes  in  network 
architecture"  or  changes  that 
"fundamentally  alter  the  nature  or  type 
of  existing  telecommunications 
equipment.  fa(  ility.  or  service  "  This 
shortcoming  has  the  serious 
disadvantage  of  substituting  two 
undefined  phrases  ("fundamental  or 
substantial  changes"  or  "fundamentally 
alter")  in  place  of  another 
"significantly  upgraded").  Although 
the  FBI  did  not  adopt  any  of  the 
suggested  definitions  verbatim,  it  did 
incorporatt'  ke\  com  epts  of  these 
definitions  into  the  SNPRM  proposed 
definition.  For  example,  the  fourth, 
fifth,  and  sixth  components  discussed 


below  were  all  developed  from  concepts 
contained  in  the  suggested  definitions. 

After  reexamining  the  statutorv 
language  of  GALEA  and  the  NPRM 
suggested  definitions,  the  FBI 
determined  that  there  are  at  least  seven 
components  that  need  to  be 
incorporated  into  the  SNPRM  proposed 
definition  of  the  term  "significantly 
upgraded  or  otherwise  undergoes  major 
modification."  ■•  The  first  component  is 
the  determination  of  what  can  be 

"significantly  upgraded.  "  According  to 
GALEA,  the  only  item  capable  of  being 
"significantly  upgraded"  is  preexistent 
equipment,  that  is.  equipment,  facilities, 
or  services  that  a  telecommunications 
carrier  can  use  to  provide  its  customers 
or  subscribers  with  the  ability  to 
originate,  terminate,  or  direct 
communications  and  was  installed  or 
deployed  within  the  carrier's  network 
on  or  before  lanuarv  1.  1995.  See  47 
U.S.C.  1002(a).  1007(c)(3).  1008(a)  &  (d). 
This  explanation  of  preexistent 
equipment  is  included  within  the 
SNPRM  proposed  definition. 

The  second  component  is  the 
determination  of  who  is  responsible  for 
an  improvement  that  amounts  to  a 
"significant  upgrade."  The  statutory 
language  is  fairly  clear  that  a 

"significant  upgrade"  can  only  be 
performed  on  preexistent  equipment 
that  belongs  to  a  telecommunications 
carrier.  See  47  U.S.C.  1007(c)(3)  & 
1008(d).  For  the  purposes  of  the 
proposed  definition,  the 
telecommunications  carrier  bears  the 
ultimate  responsibility  for  an 
improvement  amounting  to  a 
"significant  upgrade"  of  its  preexistent 
equipment,  regardless  of  whether  the 
carrier  or  some  other  party,  for  example, 
a  telecommunications  equipment 
manufacturer,  actually  installed  or 
deployed  the  improvement  in  the 
carrier's  network. 

The  third  component  is  the 
determination  of  what  sort  of  action  bv 
a  telecommunications  carrier  will 
amount  to  a  "significant  upgrade  "  of 
preexistent  equipment.  The  FBI  decided 
to  move  away  from  the  terminology  of 
"any  change"  or  "any  fundamental  or 
substantial  change"  contained  in  the 
NPRM  definition  and  specify  the  sorts 
of  actions  that  might  amount  to  a 
"significant  upgrade.  "  The  first  step 
toward  specificity  was  determining 
what  aspects  of  preexistent  equipment 
are  most  likely  to  be  changed.  The  FBI 
concluded  that  these  aspects  are  the 
capabilities,  features,  or  services  of  the 


*  I'STA  is  now  known  as  the  United  States 
Telecom  Association. 


<  HfreaftfT.  the  term'i    sipnifiLHnth  upgradt^d  "  or 
"significant  upgraded  '  will  t)e  used  in  plat.c  of  the 
more  lengthy  term  "signiricanlly  upgraded  or 
otherwise  undergoes  ma)or  modification   " 
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preexistent  equipment.  The  next  step 
was  to  determine  the  manner  in  which 
the  capabilities,  features,  or  services  of 
preexistent  equipment  might  be 
"significantly  upgraded."  The  FBI 
concluded  that  a  carrier  could  activate, 
add.  or  improve  a  capability,  feature  or 
service  of  its  preexistent  equipment  in 
a  manner  that  might  amount  to  a 
"significant  upgrade."  The  main 
advantage  of  this  third  component  is 
that  it  is  self-explanatory.  Unlike  the 
terminologv  in  the  NPRM  definition,  it 
does  not  create  additional  questions 
such  as  "what  action  is  considered  to  be 
a  change"  or  "what  is  a  fundamental  or 
substantial  change?"  Another  bt^nefil  of 
the  actions  specified  in  this  component 
is  that  they  are  easily  observable  and 
measurable. 

The  fourth  component  is  really  the 
crux  of  the  proposed  definition.  It  is  one 
of  the  key  narrowing  factors  that  makes 
a  particular  upgrade  "significant."  This 
component  is  based  upon  the  public 
safetv  approach  contained  in  the  NPRM 
and  adhered  to  in  this  SNPRM.  The  FBI 
has  refined  the  NPRM  language  to  make 
it  more  consistent  with  the  GALEA 
statutory  language  and  to  address 
certain  industry  c:omments. 

The  NPRM  proposed  definition 
contained  a  key  factor  in  determining 
whether  a  particular  upgrade  was 
"significant"  for  the  purposes  of  the 
GALEA  Gost  Recovery  Regulations.  This 
factor  limited  "significant  upgrades"  to 
onlv  those  changes  that  impede  "law 
enforcement's  ability  to  conduct 
lawfully  authorized  electronic 
surveillance."  The  proposed  definition 
retains  this  factor,  but  changes  the  focus 
slightly.  According  to  GALEA  Section 
103.  the  focus  is  not  on  law 
enforcement's  ability  to  conduct 
lawfuUv  authorized  electronic 
surveillance,  but  rather  on  a 
telecommunications  carrier's  duty  to 
unobtrusively  deliver  lawfully 
authorized  intercepted  communications 
and  reasonably  available  call-identif\'ing 
information  to  law  enforcement  in 
accordance  with  the  assistance 
capability  requirements.  See  47  U.S.G. 
1002(a).  this  shift  in  focus  has  the 
added  advantage  of  specifying  exactly 
what  must  be  delivered. 

Some  commenters  have  suggested  that 
anv  final  definition  of  "significant 
upgrade"  should  be  limited  to  those 
modifications  that  block  or  prevent 
electronic  sur\eillance.  The  FBI  believes 
that  the  assistance  capability 
requirements  require  a 
telecommunications  carrier  to  deliver 
intercepted  communications  and 
reasonably  available  call-identif\ing 
information  in  their  entirety. 
Modifications  that  garble  or  only  allow 


for  the  intermittent  delivery  of  lawfully 
authorized  intercepted  communications 
or  reasonablv  available  cal!-identif>ing 
information  can  be  just  as  devastating  tfi 
a  law  enforcement  investigation  as 
when  electronic  sur\eillance  is  blocked 
or  prevented. 

The  NPRM  definition  addressed  this 
concern  by  concluding  that  changes 
which  "impede  "  law  enforcement's 
ability  to  conduct  lawfully  authorized 
•electronic  surveillance  would  amount  to 
a  "significant  upgrade   "  The  definition 
proposed  in  this  SNPRM  substitutes  the 
word  "hampers"  in  place  of    impedes." 
The  verb  "hamper  "  means  "to  interfere 
with  the  operation  of  and  includes  the 
concepts  of  "hindering  '  and 

impeding."'  Thus,  the  threshold  for  this 
component  is  quite  low.  If  a  carrier 
makes  a  modification  to  its  preexistent 
equipment  that  in  anv  wav  hampers  the 
unobtrusive  deli\er\"  of  lawfulh' 
authorized  intercepted  communications 
or  reasonablv  available  call-identif>ing 
information,  the  fourth  component  will 
he  satisfieti. 

The  FBI  has  incorporated  one 
exception  into  this  component  base<i 
upon  industr>  cimiments  In  response  to 
the  NPRM  proposed  definiti(jn.  some 
commenters  suggested  that  the  FBI 
include  an  intent  element  in  the  final 
definition  Thev  suggested  that  a 
"significant  upgrade  "  '.hould  only  occur 
when  a  carrier  "knowingly  '  makes  a 
change  that  impedes  law  enforcements 
abilitv  to  conduct  lawfullv  authorized 
electronic  surveillance  The  FBI  believes 
that  the  insertitm  of  a  'iubiec  tive  intent 
element  into  the  definition  would 
essentiallv  render  it  useless.  However, 
the  FBI  has  concluded  that  an  objective 
notice  standard  could  be  inserted  into 
this  component  which  would  have 
nearlv  the  same  effect  There  are 
basicallv  three  ways  that  a  carrier  can 
"learn"'  that  a  modification  made  to  its 
preexistent  equipment  is  hampering  the 
unobtrusive  deliver)-  of  lawfully 
authorized  intercepied  communications 
or  reasonably  available  c  all-identihing 
information  to  law  enforcement   First. 
the  carrier  could  discover  the  problem 
on  its  own:  second,  law  enforcement 
could  notif>-  the  carrier  during  its 
attempt  to  initiate  a  lawfully  authorized 
electronic  surveillance:  or  third,  law 
enforcement  could  notif\'  the  carrier 
during  the  course  of  i  (inducting 
lawfully  authorized  electronic 
sur\'eiliance.  Once  the  carrier  learns  of 
the  problem,  it  can  either  choose  to 
correct  the  problem  at  its  own  expense 
in  a  reasonable  period  of  time  or  it  can 
choose  to  do  nothing  If  the  c  arrier 
chooses  the  first  option,  it  has  removed 
the  hindrance  and  a  "significant 
upgrade"'  has  not  occurred  Otherwise, 


there  is  the  possibility  that  the 
modification  may  amount  to  a 
"significant  upgrade"  provided  that  all 
the  other  conditions  of  the  proposed 
definition  are  met. 

The  SNPRM  proposed  definition  does 
not  attempt  to  define  the  term 
"reasonable  period  of  time  '  One 
example  following  the  proposed 
definition  indicates  that  24  hours  is  a 
reasonable  period  of  time  when  a  law 
enforcement  agency  that  is  attempting  to 
initiate  a  lawfully  authorized  electronic 
sur\eillance  brings  the  problem  to  the 
carrier's  attention.  Another  example 
indicates  that  72  hours  is  a  reasonable 
period  ul  time  when  the  carrier  detects 
the  problem  on  its  own.  These  examples 
are  not  intended  to  set  minimum  or 
maximum  thresholds.  The  FBI 
understands  that  the  actual  reasonable 
period  of  time  will  have  to  be  negotiated 
between  the  carrier  and  the  law 
enforcement  agency  In  the  case  of  a 
pending  lawfully  authorized  electronic 
sur\'eillance,  a  court  may  have  to 
determine  what  period  of  time  is 
reasonable  if  the  parties  cannot  agree. 

The  fifth  component  is  the 
determination  of  "when"  a  "significant 
upgrade"  has  occurred.  The  NPRM 
definition  proposed  using  the  October 
25.  1998,  assistance  capability 
requirements  compliance  deadline*^  for 
determining  whether  a  "significant 
upgrade"  has  occurred.  Upon  further 
review,  the  FBI  has  decided  to  abandon 
any  use  of  the  compliance  deadline  in 
the  SNPRM  proposed  definition.  The 
FBI  made  this  decision  for  three 
reasfins. 

First,  the  use  of  the  assistance 
capability  compliance  deadline  in 
conjunction  with  the  "significant 
upgrade"  concept  is  somewhat 
inconsistent  with  GALEA'S  statutory' 
scheme.  The  compliance  deadline  is  an 
event  that  only  applies  to  post- 
equipment,  that  is  equipment,  facilities, 
or  services  installed  or  deployed  within 
a  carrier's  network  after  January  1. 
1995."  Compare  47  U.S.C.  1002(a)  & 
1001(b)  note  with  47  U.S.C.  1007(c)(3)  & 
1008(d).  As  discussed  previously,  the 
concept  of  'significant  upgrade  "  only 
applies  to  preexistent  equipment.  Thus, 
it  would  be  inappropriate  to  use  the 
compliance  deadline  for  determining 


•  The  FCr.  extended  the  assistance  capability 
requirements  deadline  for  I-STD-02S  until  lune  30 
20(X). 

"The  only  posl-flquipment  not  subject  to  the 
compliance  deadline  is  that  post-equipment  for 
which  the  FCX:  has  made  a  determination  that 
<  ompliance  is  not  reasonably  achievable  and  the 
.\ttomey  General  has  not  agreed  to  pay  the 
additional  reasonable  costs  of  making  such 
equipment  compliant  with  the  assistance  capability 
requirements.  47  U.S.C  1008(b)(2) 
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when  a  "significant  upgrade"  has 
occurred. 

Second,  the  compliance  deadline  is 
subject  to  extension  under  GALEA 
Section  107(c).  which  makes  it  a  movmg 
target.  The  FBI  has  designed  a  flexible 
deployment  plan  to  assist 
telecommunications  carriers  in 
obtaining  Section  107(c)  extensions 
from  the  FCC.  in  exchange  for  making 
modifications  to  their  deployment 
schedules  to  account  for  law 
enforcement  electronic  surveillance 
priorities.  Rather  than  one  compliance 
deadline,  the  flexible  deployment  plan 
will  result  in  numerous,  equipment- 
specific  compliance  deadlines,  which 
would  make  the  tracking  of 
"significantly  upgraded"  equipment  too 
burdensome  for  carriers  and  the  FBI. 

Third,  a  careful  review  of  the  CALEA 
statutorv  language  and  the  industry 
comments  to  the  N'PRM  has  revealed  a 
much  better  alternative  to  using  the 
compliance  deadline  as  the  "when" 
component  for  determining  when  a 
"significant  upgrade"  has  o( curred 
This  alternative  is  that  preexistent 
equipment  will  not  be  considered  to  be 
"significantlv  upgraded"  unless  the 
improvement  occurrfd  after  technology 
compliant  with  the  assistance  capabilitv 
requirements  was  reasonably  available, 
or  should  have  been  reasonabU 
available,  at  the  time  thf'  improvement 
was  made  This  cnmponent  is  derived 
directly  from  CALEA's  statutory 
language  and  is  another  kev  narrowing 
factor  in  the  proposed  definition  that 
makes  a  particular  upgrade 
significant." 

The  term  "significantly  upgraded" 
appears  only  twice  in  fhf  C.-\LE.-\ 
statute.  The  first  mention  nf  the  ferin 
appears  in  Section  108(r)(:3)  which 
provides  that  an  enforcement  order 
cannot  be  issued  against  a  carrier 
unless:  (1)  The  .Attornev  General  has 
agreed  to  pay  the  redsfinable  costs 
directly  associated  with  bringing  the 
carrier's  preexistent  equipment  into 
compliance  with  the  assistanc:e 
capability  requirements;  or  (2)  the 
carrier's  preexistent  equipment  is 
replaced  or  "significantly  upgraded." 
The  second  place  that  the  term 
"significantlv  upgraded'  appears  in 
CALEA  is  Section  109(d).  which 
provides  that  preexistent  equipment 
will  be  "considered  in  compl!anc:e" 
with  the  assistance  capability 
requirements  if  the  carrier  submits  a 
request  for  payment  in  accordance  with 
the  Cost  Recovery  Regulations  and  the 
Attorney  General  does  not  agree  to  pa\ 
the  reasonable  costs  of  making  \hv 
modifications  necessary  to  bring  tlv 
preexistent  equipment  into  compliance. 
Such  preexistent  equipment  loses  its 


"considered  to  be  in  compliance"  status 
if  it  is  replaced  or  "significantlv 
upgraded."  47  U.S.C.  1008(d).  ' 

One  feature  that  Section  108(c)(3)  and 
Section  109(d)  share  is  that  before  either 
provision  can  take  effect.  tec:hnologv 
compliant  with  the  assistance  capabilitv 
requirements  must  ba\  e  been 
reasonably  available,  or  should  have 
been  reasonably  available,  for 
installation  or  deployment  by  a  carrier. 
This  feature  is  explicitly  stated  in 
Section  108  and  assumed  in  Section 
109. 

Section  108  specifically  requires  that 
before  an  enforcement  order  can  be 
issued,  the  court  must  make  a  finding 
that  compliance  with  the  requirements 
of  CALE.A  would  have  been  reasonably 
achievable  through  the  application  of 
available  technology  if  timely  action 
had  been  taken.  47  U  S.C.  lob7(a)(2). 
The  language  "if  timely  action  had  been 
taken"  is  the  statutory  support  for  the 
inclusion  of  the  "or  should  have  been 
reasonably  available"  language 
contained  in  the  proposed  definition 

Section  109ld)  is  a  reimbursement 
provision  that  permits  the  Attorney 
General  to  reimburse  a  carrier  for 
preexistent  equipment  if  the  carrier  has 
submitted  a  request  for  payment  in 
accordance  with  the  GALEA  Cost 
Recovery  Regulations.  47  U.S.C. 
1008(d).  The  assumjitiim  that 
equipment  compliant  with  the 
assistance  capability  requirements  is 
available  for  installation  or  deployment 
within  a  carrier's  network  is  implied 
within  the  context  of  this  subsection.  If 
such  equipment  was  not  reasonably 
available  to  the  carrier,  it  would  be 
difficult  for  a  carrier  to  estimate  the 
costs  necessary  to  make  the  appropriate 
modifications.  Consequently,  the  carrier 
might  not  be  able  to  submit  a  cost 
estimate  submission  to  the  FBI  in 
accordance  with  the  Cost  Recovery 
Regulations. 

It  the  reasonable  availability  of 
CALEA-compliant  te(,hnoiogy  is  a 
prerequisite  to  either  Section  108(c)(3) 
or  Section  109(d).  common  sense  would 
seem  to  dictate  that  it  must  also  be  a 
prerequisite  to  preexistent  equipm.ent 
being  "significanth  upgraded."  Thus, 
the  "when"  component  of  the  SNPRM 
definition  must  be  that  preexistent 
equipment  will  not  be  considered  to  be 
"significantly  upgraded  "  unless  the 
improvement  occurred  after  technologv 
compliant  with  the  assistance  capability 
requirements  was  reasonably  available, 
or  should  have  been  reasonably 
.nailable.  at  the  time  the  improvement 
was  made 

The  last  thing  that  needs  to  be 
explained  regarding  this  component  is 
the  meaning  of  the  phrase,  "should  have 


been  reasonably  available."  As  stated 
previously,  this  language  is  based  on  the 
statutory  language  in  Section  108(a)(2) 
which  requires  a  court  to  determine 
whether  compliance  with  the 
requirements  of  CALEA  is  reasonably 
achievable  through  the  application  of 
available  technology  or  would  have 
been  reasonably  achievable  if  timely 
action  had  been  taken.  The  FCC 
determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on 
September  10,  1998.  that  manufacturers 
should  be  able  to  produce  equipment 
that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  by  I3ecember  31,  1999. 
The  FBI  considers  this  determination  to 
be  very  reasonable  since  it  established  a 
deadline  that  was  more  than  five  years 
from  the  date  of  CALEA's  enactment.  In 
general,  the  FBI  intends  to  use  the 
December  31.  1999.  date  as  the  cutoff  for 
determining  whether  compliant 
technology  should  have  been  reasonably 
available  for  the  purposes  of  the 
proposed  definition,  unless  a  carrier  can 
present  a  ven*-  compelling  case  that 
certain  technology  could  not  have  been 
reasonably  available  by  that  date.  For 
this  reason,  the  FBI  chose  to  use  the 
"should  have  been  reasonably 
available"  language  of  the  proposed 
definition  rather  than  inserting  the 
December  31,  1999,  cutoff  date  directly 
into  the  text  of  the  definition.  The  FBI' 
feels  that  this  will  allow  carriers  and 
law  enforcement  some  degree  of 
flexibility  in  resolving  those  rare 
circumstances  where  compliant 
technology  could  not  have  been 
available  by  the  December  31.  1999, 
cutoff  date. 

The  sixth  component  of  the  SNPRM 
proposed  definition  consists  of  the 
determination  of  when  a  particular 
modification  will  not  be  considered  a 
"significant  upgrade."  The  NPRM 
definition  contained  an  exclusion  for 
modifications  made  as  the  result  of  a 
federal  or  state  statutory  mandate." 
Based  upon  comments  from  the 
industry  and  for  the  sake  of 
completeness,  this  exclusion  has  been 
extended  to  modifications  mandated  by 
federal  or  state  statute,  rule,  regulation, 
or  administrative  order. 

The  seventh  and  final  component  of 
the  SNPRM  proposed  definition 
explains  the  status  of  preexistent 
equipment  after  it  has  been 
"significantly  upgraded.  '  Several 
commenters  asked  for  the  definition  to 
clarify  this  point.  Consequently,  the 
SNPRM  proposed  definition  explains 


'.Siibspction  (b)  of  the  .N'PR.M  pri)p(>sp<i  definition 
ina(lvprt«ntly  omiltRd  thp  word  "stalf"  when 
ri'ffrrjriK  to  statutory  mandates   .Soe  fi3  FR  23230, 
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that  preexistent  equipment  which  has 
been  "significantly  upgraded"  is  the 
(3quivalent  of  equipment,  facilities,  or 
services  installed  or  deployed  within  a 
carrier's  network  after  January  1.  1995. 
Essentially,  once  preexistent  equipment 
has  been  "significantly  upgraded."  it 
becomes  post-equipment. 

This  conclusion  is  supported  by 
GALEA'S  statutory  language.  GALEA 
divides  the  universe  of 
telecommunications  equipment, 
facilities,  and  services  into  two  subsets: 
preexistent  equipment  and  post- 
equipment.  There  are  a  couple  of  major 
distinctions  between  the  two  subsets.  A 
carrier's  preexistent  equipment  is 
eligible  for  full  reimbursement  of  the 
reasonable  costs  necessary  to  make  the 
preexistent  equipment  compliant  with 
the  assistance  capability  requirements 
47  U.S.C.  1008(a).  A  carrier's  post- 
equipment  is  onlv  eligible  for  partial 
reimbursement  if  the  FCC  determines 
that  compliance  with  the  assistance 
capability  requirements  is  not 
reasonablv  achievable  for  that  particular 
post-equipment.  47  U.S.C.  1008(b). 
Another  important  distinction  between 
the  two  subsets  is  that  post-equipment 
is  generally  subject  to  the  compliance 
deadline  for  the  assistance  capability 
requirements,"  while  preexistent 
equipment  does  not  need  to  comply 
with  the  deadline.  Compare  47  U.S.C. 
1002(a)  &  1001(b)  note  with  47  U.S.C 
1007(c)(3)  &  1008(d).  GALEA  makes  it 
clear  that  once  preexistent  equipment 
has  been  "significantly  upgraded  "  it 
loses  the  protection  and  reimbursement 
status  afforded  to  preexistent 
equipment.  47  U.S.C.  1007(c)(3)  & 
1008(d).  Since  "significantly  upgraded" 
equipment  no  longer  belongs  to  the 
preexistent  equipment  subset,  it  can 
only  belong  to  the  remaining  post- 
equipment  subset. 

The  third  step  in  the  developmental 
process  is  the  combination  of  these 
seven  components  in  a  manner 
consistent  with  the  ordinary  dictionary 
meaning  of  the  term  "significantly 
upgraded  or  otherwise  undergoes  major 
modification."  The  following  proposed 
definition  is  the  result  of  that  effort: 

Significantly  upgraded  or  otherwise 
undergoes  major  modification  means  a 
telecommunications  farrier  has  activated. 
added,  or  improved  a  capability,  feature,  or 
ser\ice  of  its  preexistent  equipment  that: 

(1)  hampers  the  carrier's  ability  to 
unobtrusivelv  deliver  lawfully  authorized 


'The  only  post-equipment  not  subjecl  to  thr 
compliance  deadline  is  that  posl-equipmfnt  for 
which  the  FCC  has  made  a  detennination  I  hat 
compliance  ifi  not  reasonably  achievable  and  the 
Attorney  C*neral  has  not  agreed  to  pay  the 
additional  reasonable  costs  of  making  such 
eqiupnr.ent  compliant  with  the  assistance  capabililv 
requirements,  47  U  S  C.  100«(bl(2) 


intercepted  communications  and/or 
reasonably  available  call-identifying 
inlorniation  to  law  enforr  ement  in 
ac  { ordancf  with  the  assistance  capability 
requirements  of  47  U.S.C.  "  1002  (assistance 
i.iphhilitv  requirements),  in  a  manner  that 
the  carrier  does  not  correct  at  its  own 
expi^nse  \\  ilhn,  a  reasonable  period  of  time; 
,ind 

(2)  occurs  after  technology  compliant  with 
the  assistance  capability  requirements  was 
reasonably  available,  or  should  have  been 
reasonabK  available  for  installation  or 
(li'lilnvmeiit  by  a  carrier  at  the  time  the 
iniprnvemenl  was  made;  and 

13)  was  not  mandated  by  a  federal  or  state 
statute,  rule,  regulation,  or  administrative 
order. 

Preexistent  equipment  is  equipment, 
facilities,  fir  services  that  a 
telecommunications  carrier  can  use  to 
pnivide  its  customers  or  subscribers  with  the 
ability  to  originate,  terminate,  or  direct 
I  ommunif  ations  and  was  installed  or 
deployed  within  the  carrier's  network  on  or 
before  lanuary  1.  1995.  Preexistent 
equipment  that  has  been  "significantly 
upgrdiled  or  otherwise  undergoes  major 
modification'  is  the  equivalent  of  equipment. 
fdi  ilities,  or  services  installed  or  deployed 
•vMthin  a  (  arrier's  network  after  January  1. 
199.S. 

c  Example  Summaries 

The  last  step  in  the  developmental 
process  was  the  creation  of  examples  to 
help  illustrate  the  practical  operation  of 
the  definition  The  FBI  proposes  to  add 
15  examples  following  the  text  of  thp 
SNPRM  proposed  definitif)n  of 
"significantly  upgraded  or  otherwise 
undergoes  major  modificatifin   "  The 
actual  language  of  the  examples  is 
provided  in  the  regulatory  text  section 
of  this  SNPRM  This  .section 
summarizes  the  examples. 

The  first  example  explains  that 
preexistent  equipment  is  not 
"significantly  upgraded'  when  a  carrier 
makes  a  modification  that  affects 
capacity,  because  the    significantly 
upgraded"  definition  is  tied  to  the 
assistance  capabilitv  requirements,  and 
has  no  bearing  on  capacity 
requirements. 

The  second  example  illustrates  the 
requirement  that  preexistent  equipment 
must  be  used  by  a  carrier  to  provide  its 
customers  with  the  ability  to  originate. 
terminate,  or  direct  communications. 

The  third  and  fourth  examples 
demonstrate  situations  where  a  carrier 
modifies  a  portion  of  its  network 
architecture  from  circuit-mode  to 
packet-mode  switching  technology. 

The  fifth  example  involves  a  carrier 
modifying  its  preexistent  equipment  to 
improve  network  efficiencies  and  make 
existing  services  easier  for  customers  to 
use  in  a  manner  that  did  not  amount  to 
a  "significant  upgrade." 


The  sixth  example  involves  a  carrier 
making  an  improvement  to  correct  Y2K 
deficiencies  that  did  not  amount  to  a 
"significant  upgrade.' 

The  seventh  example  explains  that  a 
modification  causing  law  enforcement 
to  relocate  its  point  of  intercept  from  the 
local  loop  to  the  carrier's  central  office 
was  not  a  "significant  upgrade  " 

The  eighth  example  illustrates  the 
circumstances  under  which  the 
activation  of  a  dormant  call  forwarding 
feature  by  a  telecommunications  carrier 
amounts  to  a  "significant  upgrade." 

The  ninth  example  illustrates  how  a 
generic  software  upgrade  can  amount  to 
a  "significant  upgrade' 

The  tenth  example  demonstrates  a 
situation  where  an  improvement  had  no 
adverse  effect  on  the  delivery  of 
intercepted  communications  to  law 
enforcement,  but  did  result  in  the 
intermittent  garbling  of  reasonably 
available  call-identifying  information. 
This  hindrance  amounted  to  a 
"significant  upgrade"  in  the  absence  of 
the  carrier  taking  action  to  correct  the 
problem. 

The  eleventh  example  illustrates  a 
carrier  detecting  and  then  correcting  a 
problem  caused  by  a  modification  made 
to  its  preexistent  equipment. 

The  twelfth  example  illustrates  a 
c  arrier  correcting  a  problem  caused  by 
a  modification  made  to  its  preexistent 
equipment  .ifter  being  notified  by  law 
t'nfori  cmeiit 

The  thirteenth  example  demonstrates 
the  consequences  of  a  carrier  deciding 
not  to  correct  a  problem  caused  by  an 
earlier  modification  to  its  preexistent 
equipment. 

The  fourteenth  example  demonstrates 
the  effect  of  modifications  mandated  by 
federal  statutes  and  regulations 

The  final  example  explains  the  effect 
of  a  "significant  upgrade  '  on 
preexisteni  t^quipment. 

d.  Conclusion 

The  proposed  definition  of 
significantly  upgraded  or  otherwise 
undergoes  major  modification  "  and  the 
15  examples  are  consistent  with  the 
language  and  intent  tif  both  the  statute 
and  the  (  .M.l.A  ( .ost  Recovery- 
Keguldtiuns    The  proposed  definition 
strikes  an  appropriate  balance  between 
the  ti  Ifi  I  iisimi  lications  industry's  need 
t(   inlroiiiji  <  new  technologies,  features. 
and  ser\  ices,  and  its  obligation  under 
CAl£A  to  unobtrusively  deliver 
intercepted  communications  and 
reasonablv  available  call-identifying 
information  to  law  enforcement. 

i  Replaced 

The  term  'replaced"  can  be  found  in 
Section  100.1  l(a){l)  of  the  GALEA  Cost' 
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Recovery  Regulations.  Commenters 
responding  to  the  .W'PRM  and  the 
NPR.M  have  urged  the  FBI  to  define  the 
term  "replaced"  in  addition  to  the  term 
"significant  upgrade."  Given  the 
importance  of  this  term  in  determining 
reimbursement  eligibility  for 
equipment,  facilities,  or  services 
installed  or  deployed  on  or  before 
Januarv  1.  19^5.  the  FBI  has  decided  to 
define  the  term  "replaced"  in  this 
rulemaking  proceeding.  This  SNPRM 
proposes  to  amend  Section  100.  lU  of  the 
CALEA  Cost  Recovery  Regulations  by 
adding  a  definition  for  the  term 
"replaced"  and  tvveUe  examples  of  the 
definition's  operation. 

a.  Backijround 

The  FBI's  decision  to  define  the  term 
"replaced  "  is  a  reversal  of  the  position 
that  It  took  in  thp  \PR.\J.  In  the  NPRM, 
the  FBI  stated  that  it  did  not  intend  to 
define  the  term  "replaced.  '  because  its 
meaning  is  both  clear  and  common,  63 
FR  232,34,  As  the  FBI  revised  its 
definition  of  the  term  "significantly 
upgraded.  '  it  became  clear  that  several 
components  of  the  revised  definition 
c:nuld  be  incorporated  into  a  definition 
for  the  term  "replaced."  .^fter 
conducting  a  preliminary  analysis,  the 
FBI  concluded  that  defining  the  term 
"replaced"  was  in  the  best  interests  of 
the  law  enforr:ement  community  and  the 
telecommunications  industrv 

In  developing  the  definition  of  the 
term  "replaced"  the  FBI  considered  all 
comments  on  the  suh)ect  submitted  in 
response  to  the  A.N'PRM  and  .\PRM 
Since  the  FBI  stated  categorically  in  the 
N'PRM  that  It  had  no  intention  of 
defining  the  term,  most  N'PRM 
commentf^rs  did  not  address  the  issue, 
other  than  to  request  the  FBI  reconsider 
its  position. 

Four  commenters,  .^irTouch 
Communication>,  .-XT&T  Wireless 
Services.  Inc.  the  Cellular  Telephone 
Industry'  Association,  and  the 
Telecommunications  Industn.' 
Association,  submitted  suggest^'d 
definitions  in  response  to  the  FBI's 
AN'PR.M  Three  of  the  commenters 
supported  language  that  defined  the 
term  '  replaced  '  a-,  meaning  the 
installation  of  equipment,  facilities,  or 
services  which  became  commercially 
available  after  lanuarv  1 ,  l^qs,  and 
which  are  not  upgrades  or  modificatums 
of  previously  deployed  equipment, 
facilities,  or  services  "  The  FBI  declint-d 
to  adopt  this  definition  because  it  does 


■  ( )ne  nf  these  three  commenter's  definitions 
t  "nlamHii  a  lypographiol  eiror.  mistakenly 
substituting  the  word   "before  "  where  the  other 
commenters  had  used  the  word  "after  "  This  minor 
error  does  not  affect  the  analysis  of  the  suggested 
definition 


not  address  all  the  elements  needed  to 
make  a  determination  of  whether  a 
telecommunications  carrier  rt^placed  its 
preexistent  equipment. 

The  fourth  commenter  suggested 
defining  "replaced"  as  meaning  the  total 
removal  and  replacement  of  equipment 
by  an  all  new  system  at  that  location 
serving  the  same  customers.  One 
problem  with  this  suggested  definition 
is  that  a  replacement  occurs  onlv  when 
preexistent  equipment  is  replaced  bv 
"an  all  new  system."  Since  a  carrier 
might  choose  to  substitute  new  or  used 
equipment  in  place  of  its  preexistent 
equipment,  this  limitation  is 
inappropriate.  Otherwise,  the  FBI 
believes  that  the  spirit  of  this  suggested 
definition  has  been  incorporated  into 
the  SNPRM  proposed  definition. 

In  man\  respects,  the  industrv 
comments  responding  to  the  ANPRM 
and  NPRM  regarding  the  'significantly 
upgraded"  definition  were  also  verv 
useful  in  developing  the  "replaced" 
definition.  The  FBI  relied  upon  these 
comments  and  the  analytical  approach 
used  in  the  development  of  the 
"significantly  upgraded  "  definition  to 
create  a  definition  for  the  term 
"replaced"  that  is  consistent  w  ith 
GALEA'S  statutory  language.  The  next 
.section  describes  the  process  that  the 
FBI  used  to  develop  the  SNPRM 
proposed  definition. 

b.  The  SNPRM  Proposed  Definition 

The  FBI's  primar\'  goal  in  developing 
the  proposed  definition  for  the  term 
"replaced"  was  identical  to  that  for  the 
proposed  definition  of  "significantlv 
upgraded."  that  is,  to  create  a  self- 
explanatory  definition  consistent  with 
GALEA'S  statutory  language.  The 
definitional  development  of  the  term 
"replaced"  followed  a  route  similar  to 
that  used  for  the  "signific  antlv 
upgraded  "  proposed  definition  The  FBI 
began  the  process  of  developing  the 
proposed  definition  of  the  term 
"replaced"  by  examining  its  dictionarv 
definition.  The  verb    replace'  means 
"to  take  the  place  of  [especially]  as  a 
substitute  or  successor."  The  next  step 
in  the  definitional  process  was  the 
determination  rif  what  components 
could  be  derived  from  the  CALEA 
statutory  language  and  incorporated  into 
this  simple  dictionarv  df^finition. 

The  FBI  has  determined  that  there  are 
at  least  seven  components  that  need  to 
t)e  incorporated  into  the  SNPRM 
proposed  definition  of  the  term 
"replaced.'  The  first  component  is  the 
determination  of  what  can  be 
"replaced."  According  to  GALEA,  the 
only  item  capable  of  being  "replaced"  is 
preexistent  equipment,  that  is 
equipment,  facilities,  or  services  that  a 


telecommunications  carrier  can  use  to 
provide  its  customers  or  subscribers 
with  the  ability  to  originate,  terminate, 
or  direct  communications  and  was 
installed  or  deployed  within  a  carrier's 
network  on  or  before  lanuarv  1 .  1995. 
See  47  LI.S.C.  1002(a).  1007(c)(3).  and 
1008(a)  &  (d).  This  explanation  of 
preexistent  equipment  is  included 
within  the  SNPRM  proposed  definition. 

The  second  component  is  the 
determination  of  what  is  replacing  the 
preexistent  equipment.  The  FBI  has 
elected  to  identify-  this  component  as 
"replacement  equipment."  Like 
preexistent  equipment,  replacement 
equipment  must  also  be  used  bv  a 
telecormnunications  carrier  to  provide 
its  customers  or  subscribers  with  the 
ability  to  originate,  terminate,  or  direct 
communications.  See  47  U.S.G.  1002(a). 
Unlike  preexistent  equipment,  there  is 
no  requirement  that  the  equipment, 
facilities,  or  services  that  make  up 
replacement  equipment  be  installed  or 
deployed  in  a  carrier's  network  on  or 
before  January  1.  1995.  Replacement 
equipment  can  be  either  new  or  used.  It 
is  also  possible  that,  in  some  instances, 
the  replacement  equipment  might  itself 
be  preexistent  equipment.  Putting  these 
ideas  together,  the  FBI  proposes  that 
replacement  equipment  is  equipment, 
facilities,  or  serv'ices,  whether  new  or 
used,  that  a  telecommunications  carrier 
can  use  to  provide  its  customers  or 
subscribers  with  the  ability  to  originate, 
terminate,  or  direct  communications 
and  is  installed  or  deployed  within  the 
carrier's  network.  This  explanation  of 
replacement  equipment  is  included 
within  the  SNPRM  proposed  definition. 

The  third  component  is  the 
determination  of  what  sort  of  action  will 
amount  to  a  replacement  of  preexistent 
equipment.  For  this  determination,  the 
FBI  simply  relied  upon  the  dictionary 
definition  of  the  verb  "replaced."  Thus, 
the  action  needed  for  a  replacement 
occurs  when  replacement  equipment  is 
substituted  in  place  of  preexistent 
equipment. 

The  fourth  component  is  the 
determination  of  who  is  responsible  for 
the  consequences  of  substituting 
replacement  equipment  in  place  of 
preexistent  equipment.  The  statutory 
language  is  clear  that  a  replacement  can 
only  be  performed  on  a 
telecommunications  carrier's 
preexistent  equipment.  See  47  U.S.G. 
1007(c)(3)  &  1008(d).  For  the  purposes 
of  the  proposed  definition,  the 
telecommunications  carrier  bears  the 
ultimate  responsibility  for  a  substitution 
amounting  to  a  replacement  of  its 
preexistent  equipment,  regardless  of 
whether  the  carrier  or  some  other  party, 
for  example,  a  telecommunications 
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equipment  manufacturer,  actually 
installed  or  deployed  the  replacement 
equipment  into  the  carrier's  network 

The  fifth  component  is  the 
determination  of  "when"  a  replacement 
has  occurred.  Learning  from  its  analysis 
of  the  "significantly  upgraded" 
definition,  the  FBI  has  determined  that 
preexistent  equipment  will  be 
considered  "replaced"  only  when  the 
substitution  occurred  after  technology 
compliant  with  the  assistance  capability 
requirements  was  reasonably  available, 
or  should  have  been  reasonably 
available,  for  installation  or  deployment 
bv  the  telecommunications  carrier  at  the 
time  the  substitution  was  made.  As 
discussed  previously  during  the 
detailed  analysis  of  the  "significantly 
upgraded"  fifth  component,  this 
component  is  required  by  the  statuton 
language  of  GALEA.  See  47  U.S.C. 
1007(c)(3)  &  1008(d).  Also,  the  •should 
have  been  reasonably  available" 
language  is  based  on  the  statutorv 
language  of  Section  108(a)(2j  which 
requires  a  court  to  determine  whether 
compliance  with  the  requirements  of 
CALEA  is  reasonably  achievable 
through  the  application  of  available 
technologv  or  would  have  been 
reasonably  achievable  if  timely  action 
had  been  taken. 

The  last  aspect  of  this  component  is 
the  FBI's  interpretation  of  the  phrase, 
"should  have  been  reasonably 
available."  As  discussed  previously,  the 
FCC  determined  that  manufacturers 
should  be  able  to  produce  equipment 
that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  by  December  31.  1999.  In 
general,  the  FBI  intends  to  use  this 
December  31,  1999,  date  as  the  cutoff  for 
determining  whether  compliant 
technologv  should  have  been  reasonably 
available  for  the  purposes  of  the 
proposed  definition  of  "replaced.  " 
unless  a  carrier  can  present  a  ver>' 
compelling  case  that  certain  technology 
could  not  have  been  reasonably 
available  by  that  date.  For  this  reason, 
the  FBI  chose  to  use  the  "should  have 
been  reasonably  available"  language  of 
the  proposed  definition  rather  than 
inserting  the  December  31.  1999.  cutoff 
date  directlv  into  the  text  of  the 
definition,  the  FBI  feels  that  this  will 
allow  carriers  and  law  enforcement 
some  degree  of  flexibility  in  resolving 
those  rare  circumstances  where 
compliant  technology  could  not  have 
been  available  by  the  December  31. 
1999.  cutoff  date. 

The  sixth  component  of  the  SNPRM 
proposed  definition  explains  the  status 
of  preexistent  equipment  after  it  has 
been  "replaced."  This  component  is 
identical  to  the  seventh  component  of 


the  "significantly  upgraded"  SNPRM 
proposed  definition,  and  is  based  upon 
the  reasoning  discussed  above.  Once 
preexistent  equipment  has  been 
'replaced.'   it  is  the  equivalent  of 
equipment.  fa(  ilities.  or  ser\'ices 
installed  or  deploved  within  a  carrier's 
network  after  !dnuar>  1.  1995. 

The  seventh  and  final  component  of 
the  SNPRM  proposed  dcfinitinn 
explains  the  status  of  ri'plai  rnn'iit 
equipment  after  it  is  substituted  in  place 
iif  preexistent  equipment.  The  status  is 
dependent  upon  whether  the 
replacement  equipment  is  itself 
preexistent  equipment  that  has  ntjt  l)een 
"replaced.  "  or  simp]\  new  or  used 
equipment,  facilities,  or  ser\'ices 
installed  or  deploved  m  a  carrier's 
network  nfler  lanuarv  1.  1995    if  the 
replacement  equipment  is  itsell 
preexistent  equipment  that  has  not  been 
"replaced,  "  and  is  substituted  in  place 
of  other  preexistent  equipment,  the 
replacement  equipment  retains  its 
reimbursement  eligibility  as  preexistent 
equipment  The  FBI  has  included  this 
explanation  only  for  the  sake  of 
completeness  and  recognizes  that  this 
pro\ision  would  rarely,  if  ever,  be 
triggered  b\  a  carrier's  acticms  in  the 
ordinary  course  of  business.  This  is  the 
onlv  exception  to  the  general  rule  that 
replacement  equipment  is  the 
equivalent  of  equipment.  fae:ilities.  or 
ser\ices  installed  or  deplo\ed  within  a 
carrier's  network  after  January  1.  1995. 
The  third  step  in  the  developmental 
process  was  to  combine  these  seven 
components  in  a  manner  i  (insistent 
with  the  ordinary  dictitmary  meaning  of 
the  term  "replaced"  The  following 
proposed  definition  is  the  result  of  that 
effort: 

Replaced  means  that  a  telecommunications 

(Hrriei  substituted  replacement  equipment  in 
placf  of  preexistent  etjuipment  after 
technulogN  t  ompliant  with  the  assistance 
(apabilitv  requirements  of  47  U.S.C.  1002 
(assislani  e  i  apabilify  requirements)  was 
reas:)nrfbl\  available,  or  should  have  been 
reasonably  available,  for  installation  or 
deployment  by  a  carrier  at  the  time  the 
substitution  was  made.  Replacement 
equipment  is  equipment,  facilities,  or 
ser\  u  es.  whether  new  or  used,  that  a 
telecommunications  carrier  can  use  to 
[iriA  ide  Its  (  ustomers  or  subscribers  with  the 
abilit\  to  originate,  terminate,  or  direct 
(ommunicritions  and  is  installed  or  deployed 
within  the  (.arners  network.  Preexistent 
equipment  Is  equipment,  facilities,  or 
services  that  a  telecommunications  carrier 
(  an  use  to  provide  its  customers  or 
subscribers  with  the  ability  to  originate, 
terminate,  or  (bred  i  ommunications  and  wa^ 
installed  or  deploved  within  the  carrier's 
network  on  or  before  lanuarv  t.  ^^95. 
Preexistent  equipment  that  has  been 
■"repla(  ed"    is  the  equivalent  of  equipment, 
facilities,  or  servii  es  installed  or  deployed 


within  a  carrier's  network  after  January  1 . 
1995.  When  replacement  equipment  is  itself 
preexistent  equipment  that  has  not  been 
"replaced."  and  is  substituted  in  place  of 
other  preexistent  equipment,  the  replacement 
equipment  retains  its  reimbursement 
eligibilitv  as  preexistent  equipment. 
Otherwise,  replacement  equipment  is  the 
equivalent  of  equipment,  facilities,  or 
services  installed  or  deployed  within  a 
carrier's  network  after  January  1,  1995. 

c.  Example  Summaries 

The  final  step  in  the  developmental 
process  was  the  creation  of  examples  to 
help  illustrate  the  practical  operation  of 
the  "replaced"  definition.  The  FBI 
proposes  to  add  twelve  examples 
following  the  text  of  the  SNPRM 
proposed  definition  of  "replaced."  The 
actual  language  of  the  examples  is 
provided  in  the  regulatory  text  section 
of  this  SNPRM.  This  section 
summarizes  the  examples 

The  first  example  explains  that 
repairs  made  to  preexistent  equipment 
do  not  amount  to  a  "replacement  "  so 
long  as  the  preexistent  equipment 
remains  in  place  within  the  carrier's 
network. 

The  second  example  illustrates  the 
requirement  that  the  preexistent 
equipment  or  replacement  equipment 
must  be  used  by  a  carrier  to  provide  its 
customers  or  subscribers  with  the  ability 
to  originate,  terminate,  or  direct 
communications 

The  third  example  addresses  a 
situation  when  new  equipment  is  added 
to  a  central  office,  but  there  is  no 
substitution  of  replacement  equipment 
in  place  of  preexistent  equipment. 
The  fourth  example  explains  the 
effect  of  replacing  damaged  preexistent 
equipment. 

The  fifth  and  sixth  examples  explain 
how  the  movement  of  equipment  within 
a  carriers  network  can  affect  whether 
preexistent  equipment  is  considered  to 
be  "replaced." 

The  seventh  and  eighth  examples 
explain  the  effect  of  replacing 
preexistent  equipment  with  other 
preexistent  equipment. 

The  ninth  example  explains  the  effect 
of  a  sale  of  preexistent  equipment  when 
the  preexistent  equipment  remains  in 
place. 

The  tenth  example  explains  the  effect 
of  a  sale  of  preexistent  equipment  when 
the  preexistent  equipment  is  removed 
and  installed  in  another  carrier's 
nrtvvcrk 

Th<  I  it  \rnth  example  illustrates  the 
repi.u  ^'llll■Ilt  i)f  analog  equipment  with 
digital  equipment. 

The  final  example  illustrates  the 
repiar  ement  of  circuit-mode  equipment 
with  packet-mode  equipment. 
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d.  Conclusion  I 

The  proposed  definition  of  "replaced" 
is  consistent  with  the  language  and 
intent  of  both  the  statute  and  the 
GALEA  Cost  Recover*  Regulations.  It 
ensures  that  the  amount  of  preexistent 
equipment  remains  relatively  static 
until  technology  compliant  with  the 
assistance  capability  requirements  is 
reasonably  available,  or  should  have 
been  reasonably  available,  for 
installation  or  deployment  by  a  carrier 
at  the  time  a  substitution  is  made  The 
proposed  definition  strikes  an 
appropriate  balance  between  the 
telecommunications  industry's  need  to 
introduce  new  technologies,  features. 
and  services,  and  its  obligation  under 
CALEA  to  unobtrusively  deliver 
intercepted  communications  and 
reasonably  available  call-identifying 
information  to  law  enforcement 

F.  Discussion  of  Conunents  Received  in 
Response  to  Notice  of  Proposed 
Rulemaking 

In  response  to  the  NTRM.  the  FBI 
received  comments  from  ten 
representatives  of  the 
telecommunications  industry  .-Ml 
comments  have  been  considered  in 
preparing  this  SNTRM.  In  developing 
the  definitions  contained  in  this 
SNPRM.  the  FBI  has  also  relied  on  the 
input  of  other  governmental  agencies 
and  telecommunications  industrv 
experts.  Significant  comments  received 
in  response  to  the  NTRM  and  anv 
significant  changes  are  discussed  below. 

1.  Definition  of  "Installed  or  Deployed" 

Several  commenters  criticized  the 
definition  of  the  term  'installed  or 
deployed"  contained  in  Section  100  10 
of  the  CALEA  Cost  Recoverv 
Regulations  and  asked  for  a  revision  uf 
the  term  These  criticisms  have  no 
bearing  on  this  particular  rulemaking 
proceeding.  Moreover,  the  term 
"installed  or  deploved"  as  defined  h\ 
the  FBI  in  the  CALEA  Cost  Recovery 
Regulations  was  recently  upheld  by  the 
United  States  District  C'ourt  for  the 
District  of  Columbia.  L'STA  v,  FBI.  No. 
98-2010  (D.D.C  August  28.  2000). 

2.  Definition  of  "Replaced' 

Some  of  the  commenters  who 
responded  to  the  AN'PRM  requested  that 
the  FBI  define  the  term  "replaced."  In 
the  NPRM.  the  FBI  indicated  that  it  did 
not  intend  to  define  "replaced.  "  In  their 
comments  on  the  NPRM.  some 
commenters  restated  that  the  term 
"replaced  "  should  be  defined.  Upon 
further  consideration,  the  FBI  has 
decided  to  publish  a  proposed 
definition  of  the  term  in  this  SNPRM. 


3.  Federal  and  State  Mandates 

Several  commenters  pointed  out  that 
the  text  of  subsections  100.22(a)  and  (b) 
of  the  NPRM  proposed  definition 
published  in  the  Federal  Register  was 
inconsistent  with  regard  to  federal  and 
state  mandates.  See  6,3  FR  23231  at 
23239  Those  commenters  posited, 
correctly,  that  this  inconsistency  was 
the  result  of  an  editorial  oversight. 
When  a  telecommunications  carrier 
makes  an  improvement  to  its  preexistent 
equipment  mandated  bv  a  federal  or 
state  statute,  rule,  regulation,  or 
administrative  order,  the  SNPRM 
proposed  definiti(jn  prf)vides  that 
equipment  undergoing  such  an 
improvement  will  not  be  considered  to 
have  been  "significantly  upgraded." 

4.  Status  of  "Significantly  Upgraded" 
Preexistent  Equipment 

A  couple  (,if  commenters  stated  that 
the  CALEA  Cost  Recovery  Regulations 
should  clarify  that  preexistent 
equipment  which  is  'significantly 
upgraded  "  is  still  eligible  for 
reimbursement  under  the  'reasonable 
achievabilitv  "  provisions  of  Section 
109(b).  The  FBI  incorporated  this 
suggestion  into  the  SNPRM  proposed 
definitions  of  "replaced"  and 
"significantly  upgraded."  If  preexistent 
equipment  is  replaced  or  "significantly 
upgraded,  "  it  is  the  equivalent  of  post- 
equipment,  that  is,  equipment,  facilities, 
or  services  instaliefi  or  deployed  within 
a  carrier's  network  after  January  1,  1995, 
This  means  that  once  preexistent 
equipment  has  been  replaced  or 
"significantly  upgraded  '  it  is  eligible  for 
the  same  procedural  protections 
afforded  to  post-equipment,  including 
the  possibility  of  obtaining  limited 
reimbursement  under  Section  109(b). 
On  the  other  hand,  such  preexistent 
equipment  must  also  comply  with  all  of 
the  requirements  that  CALEA  imposes 
upon  post-t'qiiipnit^nt 

5.  Prohibition  on  the  Development  and 
Deployment  of  Advanced  Technologies 

,Section  103fb)(l)(B)  states  that  no  law- 
enforcement  agen(  y  may  prohibit  the 
adoption  of  any  equipment,  facility, 
service,  or  feature  by  any  provider  of  a 
wire  or  electronic  communications 
service,  anv  manufacturer  of 
telecomniunicati[)ns  equipment,  or  any 
provider  of  telecommunications  support 
serv'ices  Some  commenters  have 
asserted  that  the  NPRM  proposed 
definition  is  mconsistenf  with  this 
statutf)ry  requirement  and  may  impede 
the  development  and  deployment  of 
new  technologies  contrary  to  the  intent 
of  CALEA.  The  FBI  disagrees  with  this 
assertion. 


Nothing  in  either  the  NPRM  proposed 
definition  or  the  SNPRM  proposed 
definition  of  "significantly  upgraded" 
prohibits  the  development  or 
deployment  of  advanced  technologies. 
The  decision  to  develop  new 
technologies  is  a  matter  within  the 
sound  business  discretion  of 
telecommunications  equipment 
manufacturers.  Similarly,  a  carrier's 
decisions  to  deploy  new  technologies  or 
upgrade  preexistent  equipment  with 
advanced  technologies  are  matters 
within  its  sound  business  discretion. 
CALEA  envisions  that  manufacturers 
will  incorporate  the  assistance 
capability  requirements  into  their  newly 
developed  equipment,  regardless  of 
whether  that  new  technology  will 
eventually  be  used  by  a  carrier  to 
modify  or  upgrade  its  preexistent 
equipment.  The  purpose  of  the 
'replaced  or  significantly  upgraded,  or 
otherwise  undergoes  major 
modification"  language  in  Section 
109(d)  is  to  encourage  carriers  to 
incorporate  the  assistance  capability 
requirements  into  business  decisions 
regarding  new  or  preexistent  equipment. 

6.  Public  Safety  Approach  Is 
Inconsistent  With  CALEA 

One  commenter  asserted  that  the 
FBI's  public  safety  approach  to  defining 
the  term  "significantly  upgraded"  is 
inconsistent  with  GALEA.  Contrary  to 
this  assertion,  the  FBI  believes  that 
CALEA  is.  first  and  foremost,  a  public 
safety  statute.  The  FBI  bases  this 
conclusion  on  the  statutory  language  of 
the  statute  and  its  legislative  historv. 
The  term  "public  safety  "  actually 
appears  in  the  text  of  CALEA.  In  fact, 
the  first  factor  that  the  FCC  must 
consider  in  making  a  reasonably 
achievable  determination  is  "the  effect 
on  public  safety  and  national  security." 
47  U,S.C.  1008(b)(1)(A).  Perhaps  the' 
clearest  statement  that  CALEA  is  a 
public  safety  statute  can  be  found  in  its 
legislative  history  which  states  that  the 
purpose  of  the  law  "is  to  preserve  the 
governments  ability,  pursuant  to  court 
order  or  other  lawful  authorization,  to 
intercept  communications  involving 
advanced  technologies  *   *   *  while 
protecting  the  privacy  of 
communications  and  without  impeding 
the  introduction  of  new  technologies, 
features  or  services."  H.R.  Rep.  No.  103- 
827.  pt.  1.  at  9  (1994).  The  legislative 
history  notes  that  "the  question  of 
whether  companies  have  any  obligation 
to  design  their  systems  such  that  they 
do  not  impede  law  enforcement 
interception  has  never  been 
adjudicated"  and  goes  on  to  state  that 
"the  purpose  of  the  legislation  is  to 
further  define  the  industry  duty  to 
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cooperate  and  to  establish  procedures 
based  on  public  accountability  and 
industn,-  standards-setting."  id.  at  13- 
14.  Given  this  language,  the  FBI  believes 
that  defining  the  term  "significantly 
upgraded"  in  terms  of  pubic  safety  is 
entirely  consistent  with  the  intent  of 
GALEA. 

7.  Meaning  of  "Impedes" 

Several  commenters  expressed  their 
concern  that  the  NPRM  proposed 
definition  did  not  adequately  explain 
the  meaning  of  the  term  "impedes." 
Some  commenters  stated  that  the  focus 
of  the  term  should  be  on  the  assistance 
capability  requirements  rather  than  on 
law  enforcement's  ability  to  conduct 
electronic  surveillance.  One  commenter 
asserted  that  the  term  should  only 
include  modifications  that  "block"  or 
"prevent"  electronic  surveillance. 
Another  commenter  requested  the  FBI 
to  provide  examples  of  how  electronic 
surveillance  could  be  impeded.  The  FBI 
has  addressed  these  concerns  in  the 
SNPRM  proposed  definition. 

The  NPRM  proposed  definition 
focused  on  modifications  that  impede 
law  enforcement's  ability  to  conduct 
lawfully  authorized  electronic 
surveillance.  Some  commenters  stated 
that  the  focus  of  the  term  "impedes" 
should  instead  be  on  how  a  particular 
modification  affects  the  assistance 
capability  requirements.  The  FBI  agrees 
with  this  statement  and  has 
incorporated  the  concept  into  the 
SNPRM  proposed  definition.  The  focus 
of  GALEA  Section  10."?  is  not  so  much 
on  law  enforcement's  ability  to  conduct 
lawfully  authorized  electronic 
surveillance,  but  rather  on  a 
telecommunications  carrier's  duty  to 
unobtrusively  deliver  lawfully 
authorized  intercepted  communications 
and  reasonably  available  call-identifying 
information  to  law  enforcement  in 
accordance  with  the  assistance 
capability  requirements.  See  47  U.S.G. 
1002(a).  'this  subtle  shift  in  focus  has 
the  added  advantage  of  providing  better 
guidance  to  carriers  about  the  kinds  of 
hindrances  that  might  amount  to  a 
"significant  upgrade." 

The  FBI  disagrees  with  the  assertion 
that  the  word  "impedes"  is  limited  to 
those  modifications  that  "block"  or 
"prevent"  electronic  surveillance.  The 
verb  ""impede"  means  "to  interfere  with 
or  slow  the  progress  of,  "  There  are 
actions  short  of  blocking  or  preventing 
that  can  also  interfere  with  or  slow  the 
deliver}'  of  intercepted  communications 
or  reasonably  available  call-identifying 
information  to  law  enforcement.  For 
example,  modifications  that  garble  or 
only  allow  for  the  intermittent  delivery 
of  intercepted  communications  or 


reasonably  available  call-identif\ing 
information  to  law  enforcement  can  h«' 
just  as  devastating  to  an  investigation  as 
when  electronic  surveillance  is  blocked 
or  prevented. 

To  ensure  that  the  SNPRM  proposed 
definition  of  "significantly  upgraded"  is 
not  limited  to  modifications  that  block 
or  prevent  electronic  surveillancf  the 
FBI  has  decided  to  use  the  term 
"hampers  "  in  lieu  of  the  word 
""impedes.  "  The  verb  "hamper  '  means 
"to  interfere  with  the  operation  of  and 
includes  the  concepts  of  "impeding" 
and  "hindering."  In  this  respect,  the 
term  "hampers  "  is  broader  and  slightly 
more  precise  than  the  term  'impedps 
The  term  'hampers  "  appropnateh 
establishes  a  fairly  low  threshold  for 
improvements  or  modifications  that 
interfere  with  the  carrier's  ability  to 
deliver  intercepted  communications  dod 
reasonably  available  call-identifving 
information  to  law  enforcement 

In  response  to  this  last  concern,  six  of 
the  15  examples  following  the  SNPRM 
proposed  definition  of  "significantly 
upgraded  or  otherwise  undergoes  major 
modification  "  illustrate  hampering  and 
non-hampering  modifications.  See 
Examples  5-10. 

8.  Unintended  Impediments 

A  couple  of  NPRM  commenters 
suggested  that  the  definition  of 
"significant  upgrade  '  should  contain  a 
specific  intent  element.  Specifically, 
one  commenter  suggested  that  the  word 
"knowingly"  be  added  liefore  th(^  phrase 
"impedes  law  enforcement's  ability  to 
conduct  lawfully  authorized  electronic 
surveillance"  The  FBI  recognized  the 
merit  of  this  suggestion,  but  was  war\ 
of  injecting  a  subjective  intent  element 
into  the  definition  out  of  (^oncern  that  it 
would  make  "significant  upgrade  " 
determinations  ver\'  difficult   As  noted 
previously,  the  FBI  has  included  an 
objective  notice  standard  into  the 
SNPRM  proposed  definition  that  allows 
a  telecommunications  carrier  to  correct 
an  unintended  impediment  at  its  own 
expense  within  a  reasonable  period  of 
time  once  the  carrier  learned  that  its 
improvement  was  hampering  the 
unobtrusive  deliverv'  of  lawfully 
authorized  intercepted  communications 
and/or  reasonably  available  r.all- 
identif\-ing  information  to  law 
enforcement  in  accordance  with  the 
assistance  capability  requirements. 

9.  October  25,  1998.  Is  an  Arbitran,'  Date 

Several  commenters  argued  that  the 
October  25,  1998  date  at  which  the 
NPRM  proposed  definition  was 
bifurcated  was  arbitrarx'  in  that  GALEA 
compliant  solutions  would  not  be 
available  by  that  date,  thereby  obviating 


the  government's  rationale  for 
hifurcatins  the  (iefmiiicn  ii!  the  first 
place.  The  i'Hl  lii^.r^n-'-  '.tiat  the 
October  compliance  date  was  an 
arbitrary  date  The  purpose  of  using  the 
October  compliance  date  was  to  protect 
carriers  by  making  sure  that  GAL£A- 
compliant  solutions  were  available  prior 
to  making  modifications  that  would 
amount  to  a  '■signifif;ant  upgrade.  " 

The  FBI  considered  improving  the 
NPRM  propo'ied  definition  by 
■.ubstituting  the  words  "capability 
complianc  e  date  "  in  place  of  the  date 
"October  2'i   1^98  "  to  address  possible 
extension^  i^r.iiileil  i.x  ttn-  FCC. 
t-inw  r\  er,  upi  th  fiir!!i<'r  examination  of 
tlie  (..\L1..\  -tatiiti>i\  laneuage,  the  FBI 
determined  that  Mi'  :  .iii.ihility 
(  omplianre  (i.(t<  \\  .i-  n,,  .Iv  a  concept 
that  applied  !.    |'..-t  .•ij,..[)ment.  For  the 
reasons  stated  earlier,  the  compliance 
date  c(in(  ept  u  a*;  dropped  from  the 
SNPRM  pr  i^^^id  definition.  In  its 
[■'lai  e  the  I  Ii!  inserted  a  requirement 
;iiti   ih«   [in  [i"-i'ii  ill  fi  nit  ion  that  a 

Munifn  iiit  u)  erade ■'  could  not  occur 
unless  tei  hiK  1  iu\  rnmpliant  with  the 
.issist.iiK  e  (  ,)j>,it)iht\  requirements  was 
re.isi  ii.ihlx  .i\  ulable,  or  should  have 
been  redsiin.ihi\  available  for 
installation  or  deployment  at  the  time  a 
carrier  made  an  improvement  to  its 
preexistent  equipment.  Thus,  any 
industry'  com  ern-  reiiarding  the 
capability  compliance  date  have  been 
rendered  moot. 

; I)  Aviulability of CALEA-Complaint 

Technology 

Nearly  every  commenter  asserted  that 
a  pre-condition  for  the  occurrence  of  a 
"significant  upgrade"  was  the 
availabilit\  of  (..\I  h.-\-compliant 
technology  These  c  ommenters  argued 
persuasively  that  i  arrier*:  could  not  be 
expected  tn  ini  ludi   !tu  CALEA  solution 
along  with  an\     s;t::i.!n  int  upgrade"  if 
such  a  solution  dul  ii"t  'xist. 

In  response  to  these  comments  and 
carefii!  review  of  the  CAUiA  statutory 
language  the  FBI  decided  tn  incorporate 
a  requirement  into  the  pri  p'  •-,■(1 
definition  that  a  "sigmfii  .m;  upgrade" 
could  not  occur  unlev  ii-i  hnology 
compliant  with  the'  asMsi.nh  e  capability 
requirements  was  re.ispiid'i,*  available, 
or  should  have  liefii  riMSiUdhU 
available  for  inslallalion  ui  d-'pinvraent 
by  a  carrier  at  the  time  it  made  ,,n 
improvement  to  its  prec\;s;rnt 
equipment.  As  dis(  usseil  .jhove,  the  FBI 
intends  to  rely  on  the  FCC's 
determination  that  December  31,  1999, 
was  the  date  In  which  manufacturers 
should  have  b«?en  able  to  provide 
telecommunications  carriers  with 
f.ALEA-c  ompliant  equipment.  The  FBI 
recognizes  that  there  may  be  some 
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limited  circumstances  where  a  carrier 
can  make  a  compelling  case  that  certain 
technology  was  not  reasonablv  available 
by  the  December  31.  1999.  date  The 
language  of  the  SNTRM  proposed 
definition  allows  carriers  and  law 
enforcement  some  degree  of  flexibi!it\- 
in  resolving  these  sorts  uf  issues. 

11  Change  From  Ann!oo  to  Ditiital 
Switchins, 

In  the  N'PRM  the  FBI  provided  an 
example  of  a  modification  "about  which 
no  argument  can  be  made"  regarding  its 
significance,  i.e..  a  change  from  analog 
to  digital  switching  6.3  FR  23234.  As  it 
turns  out.  this  example  was  a  poor 
choice  for  illustrating  a  change  tliat 
"fundamentally  alters  the  nature  or  type 
of  the  existing  telecommunications 
equipment."  because  the  FBI  ;s  not 
aware  of  anv  mstance  where  a  carrier 
has  made  modific  ations  to  an  analog 
switch  that  converted  it  into  a  digital 
switch,  Ratht-r,  earners  tvpic^llv 
"replace"  analog  ^witches  with  digital 
switches.  Thus,  a  change  from  analog  to 
digital  switching  cannot  typically  be  a 
"significant  upgrade  '  because  it  does 
not  invr)l\'e  acti\atioft.  addition,  or 
improvement  tu  preexistent  equipment's 
capabilities,  features,  or  services, 

12  Just  Compensation 

One  commenter  claims  that  thi-' 
C'.ALEA  Cost  Recovery  Regulations  are 
unfairlv  restrictive,  requiring  carriers  to 
incur  costs  for  the  benefit  of  society  as 
a  whole  without  just  compensation.  As 
such,  this  commenter  broadlv  asserts 
that  the  lust  Compensation  (llause  of  the 
Fifth  Amendment  governs  the  pavment 
of  such  "reasonablf  costs"  and  that  the 
final  decision  on  reimbursement  should 
he  judicial  The  FBI  disagrees  and 
asserts  that  the  CALEA  Cost  Recovery 
Regulations  do  not  implicate  the 
protections  of  the  Fifth  Anu-ndment. 

The  Fifth  .-Xm'^ndment  provides  that 
no  "private  property  shall  be  taken  for 
public  use  without  just  compensation." 
Takings  claims  can  fall  into  two 
separate  c:ateuories:  (1)  Physical  takings 
which  result  from  physical  invasions  of 
a  propertv  owner's  land:  and  (2; 
regulators  takings  "where  regulation 
denies  all  economically  beneficial  or 
productive  use  of  land."  Lucas  v.  South 
Carolina  Coas,tal  ('ouncil.  .505  US 
1003.  101. T  (19921  Since  the  CALEA 
Cost  Recovprv  Regulations  do  not 
authorize  a  physical  intrusion  upon 
private  property  or  authorize  others  to 
do  so.  a  physic:al  taking  analysis  is 
unnecessary'.  .See  tJal!  v  Citv  of  Santa 
Barbara.  833  F  2d  1270,  1275  (9th  Cir. 
1986). 

An  examination  of  the  CALEA  Cost 
Recovery  Regulations  under  a  regulatory 


taking  analysis  reveals  that  the 
operation  of  the  "significantly 
upgraded"  definition  does  not  amount 
to  a  taking  for  the  purposes  of  the  Fifth 
Amendment.  Regulatory  taking  cases 
arise  when  the  value  or  usefulness  of 
pri\ate  propertv  is  diminished  by 
regulator;  action  not  involving  a 
physical  occupation  of  the  propertv 
Hall.  833  F.2d  at  1275.  In  Pf-nn  Central 
Transportation  (Jo  v.  New  York  Citv. 
438  U.S.  104.  124  (1978).  the  Supreme 
Court  articulated  three  factors  to 
consider  in  determining  whether  there 
has  been  a  regulator)'  taking.  These 
factors  are:  (1)  The  character  of  the 
government  action.  (2)  the  economic 
impact  of  the  action  upon  the  property 
owner:  and  (3)  the  extent  to  which  the 
regulation  has  interferpd  with  the 
property  owner's  distinct  investment- 
'backed  expectations.  In  Penn  Central 
the  Supremf  Court  applied  these  factors 
and  held  that  there  was  no  regulatory 
taking  when  New  York  City  prohibited 
Penn  Central  from  building  a  55-storv 
office  tower  over  its  Grand  Central 
Terminal,  despite  the  drastic 
diminution  in  the  value  and  usefulness 
of  Penn  Central's  property. 

The  FBI  previously  analyzed  the  Penn 
Central  factors  and  r;oncluded  that  the 
N'PRM  proposed  definition  did  not 
amount  to  a  regulatory-  taking.'" 
Reapplying  these  factors  to  the  SNPRM 
proposed  definition  of  "significantly 
upgraded  "  yields  the  same  conclusion. 
First,  the  FBI's  proposed  definition  of 
this  term  in  its  CALE.-^  Cost  Recovery 
Regulations  is  an  appropriate  exercist;  of 
its  authority  under  the  statute.  See  47 
U.S.C:.  1008(e).  The  proposed  definition 
does  not  deny  any  telecommunications 
carrier  access  to  its  property,  nor  does 
it  prevent  a  carrier  from  using  its 
equipment  as  it  sees  fit.  The  proposed 
definition  merely  allows  law 
enforcement  and  telecommunications 
carriers  the  ability  to  determine  when, 
if  ever,  certain  preexistent  (squipment 
becomes  post  equipment  by  virtue  of 
having  been  "significantK  upgraded" 

Second,  the  economic  impact  of  the 
proposed  definition  does  not  amount  to 
a  regulatory-  taking.  Preexistent 
equipment  that  has  been  "significantly 
upgraded"  has  the  same  status  as  post- 
equipment  and  may  still  be  eligible  for 
some  limited  reimbursement  should  the 
FCC  determine  that  compliance  is  not 
reasonably  a(.hif\  .ible  for  that  particular 
preexistent  equipment.  47  U.S.C. 
1008(b).  The  dec:ision  to  upgrade 
preexistent  equipment  is  a  matter 


'"Implomeiitatiim  of  Section  l(l')  uf  llu- 
Oimmunications  Assistani:e  for  l^w  Eiifon  rmoi!! 
.^cl:  Proixjsed  Definition  of  "SignifiLanl  I  pgrade  or 
Major  Modification"  63  FR  at  23234-23235 


within  the  sound  business  discretion  of 
a  telecommunications  carrier.  Such  a 
decision  will  typically  require  an 
assessment  of  the  economic  impact  on 
the  carrier.  The  decision  to  proceed 
with  an  upgrade  would  seem  to  indicate 
that  the  carrier  determined  that  the 
benefits  of  upgrading  outweighed  the 
possible  costs,  e.g..  the  loss  of 
preexistent  equipment  reimbursement 
eligibility. 

Third,  the  SNPRM  proposed 
definition  does  not  meaningfully 
interfere  with  a  telecommunications 
carrier's  "reasonable  investment-backed 
expectations."  The  proposed  definition 
will  not  deprive  a  carrier  of  a  reasonable 
return  on  its  preexistent  equipment.  A 
telecommunications  carrier  is  not 
deprived  of  the  use  of  its  preexistent 
equipment  once  it  has  been 
"significantly  upgraded."  Furthermore, 
a  carrier  can  seek  an  extension  of  the 
capability  compliance  deadline  from  the 
FCC  for  any  of  its  "significantly 
upgraded"  preexistent  equipment.  47 
U.S.C.  1006(c). 

G.  Regulatory  Evaluation 

1.  Executive  Order  12630  I  Takings) 

The  amendments  proposed  in  the 
SNPRM  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  "Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights."  53  FR  8859. 
March  15,  1988. 

2  Executive  Order  12866  IRegulaton,' 
Planning  and  Review! 

The  FBI  examined  these  proposed 
rules  in  light  of  Executive  Order  12866. 
"Regulatory  Planning  and  Review"  (58 
FR  51735.  September  30.  1993),  and  has 
found  that  it  constitutes  a  significant 
regulatory  action  only  under  section 
3(f)(4).  The  FBI  has  met  all  the 
requirements  of  Executive  Order  12866. 
Section  6.  and  this  SNPRM  has  been 
reviewed  by  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB). 

3  Executive  Order  12875  (Enhancing 
the  Intergovernmental  Partnership! 

This  rulemaking  proceeding  does  not 
create  an  unfunded  mandate  upon  a 
state,  local,  or  tribal  government  and 
involves  amendments  to  the  statutorily 
required  CALEA  Cost  Recovery 
Regulations.  Accordingly,  the 
requirements  of  Section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rulemaking  proceeding. 
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4.  Executive  Order  12988  {Civil  Justice 
Reform] 

This  proposed  rulemaking  proceeding 
meets  applicable  standards  in  Sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988.  'Civil  justice  Reform"  (61  FR 
4729.  February  5,  1996).  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

5.  Executive  Order  13132  (Federalism! 

Executive  Order  13132.    Federalism" 
(64  FR  432.55.  August  4.  1999).  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  state  law  or 
that  have  federalism  implications 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the  states 
and  carefullv  assess  the  need  for  such 
actions.  The  FBI  has  examined  this 
SNPRM  and  determined  that  it  does  not 
preempt  state  law  and  does  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  bv  Executive  Order  13132. 

6.  Regulatory  Flexibility  Act 

As  discussed  in  greater  detail  above, 
on  April  28.  1998.  at  63  FR  23231.  the 
FBI  published  the  NPRM  on  this  subject 
proposing  a  definition  of  "significant 
upgrade."  At  that  time,  the  FBI 
determined  that  the  rule  'mav  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  telephone 
companies  identified  by  the  SBA." 
Pursuant  to  the  Regulator;'  Flexibility 
Act.  5  I'.S.C.  603  et  seq..  the  NPRM 
contained  an  Initial  Regulatory- 
Flexibility  Analysis  (Initial  RFA)  on  the 
expected  significant  economic  impact 
on  small  entities  of  the  proposed 
definition.  The  Initial  RFA  considered 
all  reasonable  regulatory  alternatives 
that  would  minimize  the  rule's 
economic  burdens  for  the  affected  small 
entities,  while  achieving  the  objectives 
of  the  statue.  See  63  FR  23236-38.  The 
FBI  did  not  receive  any  comments 
regarding  the  Initial  RFA. 

This  SNPRM  contains  a  Further 
Regulatory  Flexibility  Analysis  (Further 
RFA)  on  the  expected  economic  impact 
on  small  entities  resulting  from  the 
proposed  minor  technical  change,  and 
the  addition  of  definitions  and  examples 
for  the  terms  "replaced"  and 
"significantly  upgraded,"  The  topics 
that  are  considered  by  the  Further  RFA 
parallel  those  that  were  considered  in 
the  Initial  RFA.  The  FBI  concludes  in 


this  Further  RFA  that  thesp  propusini 
amendments  will  not  have  a  significaiii 
economic  impact  on  a  substantial 
number  of  small  entities 

If  vou  believe  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  smlity 
and  that  these  proposed  amendments 
would  have  a  significant  economic 
impact  on  it.  please  submit  your 
comments  explaming  whv  you  believe  it 
qualifies  and  how  and  tn  what  degree 
these  proposed  amendments  would 
economicalh'  affect  it.  The  comments 
must  be  sent  to  the  Telecommunications 
Contracts  and  Audit  Unit  at  the  address 
listed  in  the  ADDRESSES  section. 

7  Smcill  Biisinfss  Ri-pulaton' 
Enforcement  Fairness  A(  t  nf  1996 

This  rule  is  not  a  major  rul<  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effei  t  on  the 
economv  of  SlOO.OOO.OUO  (.r  more;  a 
major  increase  in  i  osts  or  prices;  or 
significant  adverse  effects  on 
competition,  empltn  ment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  dnmestii  anri 
export  market.s 

Also,  pursuant  to  Section  213(a)  of  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub  L  104-121 1, 
the  FBI  wants  to  assist  small  entities  in 
understanding  these  proposed 
amendments  so  that  they  can  better 
evaluate  their  effects  im  them  and 
participate  in  this  rulemaking 
proceeding.  If  these  amendments  would 
affect  vour  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have  questions  c:on{  ernmg  its 
provisions  or  options  for  compiuince, 
please  contact  the  person  listed  m  the 
FOR  FURTHER  INFORMATION  CONTACT 
section, 

8.  Paperwork  Reduction  Act 

This  SNPRM  proposes  to  amend  the 
CALEA  Cost  Recoverv  Regulations  The 
reporting  and  record  keeping 
requirements  of  the  C^ALE.\  Cust 
Recovery  Regulations  have  been 
assigned  0MB  Control  Number  1110- 
0022.  which  expires  on  April  30,  20m 

9  I  'nfunded  Mandates  Reform  Act 

The  FBI  has  examined  these  proposed 
rules  in  light  of  the  Unfunded  Mandates 
Reform  Act  and  has  tentativelv 
concluded  that  these  proposed  rules 
will  not  result  in  the  expenditure  by 
state,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  uf 
Si 00.000.000  or  more  (adjusted 


annuallv  for  inflation)  in  any  one  year. 
Therefore,  nn  actions  are  required  under 
the  Unfuniied  Mandates  Reform  Act. 

]  I)  Sational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  15  U.S.C.  272  note,  directs  the  FBI 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards,  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
the  FBI  to  provide  Congress,  through 
OMB.  explanations  when  it  decides  not 
to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards  Therefore,  the  FBI 
'is  not  considering  the  use  of  any 
volunta^^•  ronsensii«  standard'^ 

H.  Further  Regulator)  Hevibilit) 
Analysis 

Pursuant  to  the  Regulaton-  Flexibility 
Art  (RFA).  5  U.S.C.  603.  the  FBI  has 
prepared  this  Further  Regulatory 
Fle\ihilit\  An.il\  sis  (Further  RFA)  on 
the  pos-iM'  significant  economic 
impact  on  small  entities  by  the  rules 
proposed  in  this  supplemental  notice  of 
proposed  rulemaking  (SNPRM).  The  FBI 
( (mi  hides  that  these  proposed 
amendments  will  not  have  a  significant 
eidnomic  impact  on  a  substantial 
number  of  small  entities.  Written  public 
(  omments  are  requested  on  this  Further 
RFA.  Comments  must  be  identified  as 
responses  to  the  Further  RFA  and  must 
be  filed  by  the  deadlines  for  comments 
on  the  SNPRM  provided  in  the  DATES 
section.  The  FBI  will  send  a  copy  of  this 
SNPRM.  including  the  Further  RFA.  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA)  in 
accordance  with  Section  603(a).  In 
addition,  this  SNPRM  and  the  Further 
RFA  w  ill  be  published  in  the  Federal 
Register 

1 .  Need  for.  and  Objectives  of,  the 
Proposed  Rules 

This  rulemaking  proceeding  was 
initiated  to  obtain  comments  concerning 
the  FBI's  proposed  amendments  to  the 
CALEA  Cost  Recovery  Regulations.  28 
CFR  Part  100,  Specifically,  these 
amendments  would:  (1)  Make  a  minor 
technical  change  to  harmonize  the  rule's 
language  with  CALEA's  statutory 
language;  (2)  add  a  definition  and 
examples  fr  tlie  term  "replaced";  and 
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(3)  add  a  definition  and  examples  fur 
the  term  "signiricantiy  upgraded  or 
otherwise  undergoes  major 
modification."  These  definitions  are 
needed  to  determine  whether  a 
telecommunications  carrier's 
pree.xistent  equipment  remains  eligible 
for  GALEA  .Section  1091a) 
reimbursement  under  the  CALEA  Cost 
Recover*  Regulations.  The  objective  of 
this  SNPRM  is  to  define  these  terms  in 
a  manner  that  strikes  an  appropriate 
balance  between  the 
telecommunications  industry's  need  to 
introduce  new  technologies,  features, 
and  services  with  a  telecommunications 
carrier's  obligation  under  GALEA  to 
unobtrusively  deliver  intercepted 
communications  and  reasonablv 
available  call-identif\ing  information  to 
law  enforcement 

2.  Legal  Basis  I 

The  proposed  action  is  authorized 
under  the  Communications  Assistance 
for  Law  Enforcement  Act.  Public  Law 
103-414.  108  Stat.  4279  (1994),  47 
U.S.C.  1008(e). 

3.  Description  and  Estimate  o]  the 
S'umher  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Applv  ' ' 

The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
number  of  commercial  wireless  entities, 
appears  to  be  data  published  bv  the  FGC 
in  its  Trends  in  Telephone  Service 
report,'-  In  this  report,  the  FCC 
indicated  that  there  are  4.144  interstate 
carriers  '  '  These  carriers  include  local 
exchange  carriers,  wireline  carriers  and 
serv'ice  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  service,  providers  of 
telephone  exchange  service,  ami 
resellers. 

The  SBA  ha.^  defined  establishments 
engaged  in  providing    Radiotelephone 
Communications"  and  "Telephone 
Ciommunications.  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1..500 
employees. '■*  Below,  we  discuss  the 
total  estimated  number  of  telephone 


' '  .-Ml  of  the  estimates  contained  in  this  section 
of  the  Further  RF.A  are  tiased  upon  estimates  made 
b\  the  FCC  in  its  Initial  RF.A  regarding  its  final  rule 
in  assessment  nnrt  collection  of  regulatory  fees  for 
fis<:al  vear  I'IKH)  ivhic  h  was  published  in  the 
Federal  Register  on  lulv  18.  2000.  .See  65  FR  44576. 

'    FC:(,  (iomniiin  (virrier  Bureau.  Industry 
.\nalvsi^  r^luision.  Trends  in  Telephone  Service, 
Tahle  14  J  (\ldri  h  2000). 

"Id. 

'M3  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  code  4812. 


companies  falling  within  the  two 
categories  and  the  number  of  small 
businesses  in  each,  and  we  then  attempt 
to  refine  further  those  estimates  to 
correspond  with  the  (  ategories  of 
telephone  coni{)anies  that  are  subject  to 
GALEA  We  have  included  small 
incumbent  Local  Exchange  Carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that  meets  the  pertinent 
small  business  size  standard  (e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  emplovees),  and 
"is  not  dominant  in  its  field  of 
operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  aot 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope,'^ 

a.  Total  Number  of  Telephone 
Companies  Affected 

The  Census  Bureau  reports  that,  at  the 
end  of  1992.  th^re  were  3.497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year."^  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers.  cfUular  carriers, 
mobile  ser\ice  earners,  operator  service 
providers,  pay  telephone  operators, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain 
that  some  of  these  3,497  telephone 
service  firms  mav  not  qualifv  as  small 
entities  or  small  Incumbent  Local 
Exchange  Carriers  (ILECs)  because  they 
are  not  "independently  owned  and 
operated."  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1  ..500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  st-rvice  firms  or  small 
ILECs  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 


"Letter  from  |ere  W.  Glover,  Chief  Cxjunsel  for 
Advocacy.  SBA,  to  William  E.  Kennard.  Chairman 
Fa:  (May  27,  1999).  The  Small  Business  Act 
contains  a  definition  of  "small  business  concern. 
which  the  RFA  incorporates  into  its  own  definition 
of  ■small  business."  See  15  U.S.C.  632(a)  (.Small 
Business  Act):  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  concern  '  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b).  In  an  afjundance  of 
caution,  the  FBI  will  include  small  ini  iimbent  LECs 
in  this  Further  RFA. 

'"US.  Oeparlment  of  Commerte,  Bure,)u  ot  the 
Onsus,  1992  Census  of  Transportation. 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  (1992  Census) 


b.  Wireline  Carriers  and  Service 
Providers 

The  SBA  has  developed  a  definition 
of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  vear  at  the 
end  of  1992.'"  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  no  more 
than  1,500  persons.'"  AH  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  or  small 
ILECs.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies  are  small 
entities  or  small  ILECs  that  mav  be 
affected  by  the  proposed  rules,  if 
adopted. 

c.  Local  Exchange  Carriers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.''' 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  1,348  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.-"  VVe  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 


'"  1941!  Economic  Ciensus.  CS  Bureau  of  (he 
Censu.s.  at  Firm  Size  1-123 

"13  CFR  121.201.  SIC  code  4812 

■'•13  CFR  121.201.  SIC  code  4812 

'"FCC.  Common  C^arrier  Bureau.  Industry 
.Analysis  Division'.  Trends  in  Telephone  Service, 
Table  19.3  (March  2000). 
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that  fewer  than  1.348  providers  of  local 
exchange  service  are  small  entities  or 
small  ILECs  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

d.  Interexchange  Carriers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  oi 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.-' 
According  to  the  most  recent  Trends  in 
Telephone  Service  data.  171  carriers 
reported  that  they  were  engaged  in  the 
provision  of  interexchange  services.-- 
We  do  not  have  data  specifving  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
IXCs  that  would  qualif\'  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  171  small 
entity  IXCs  that  may  be  affected  by  the 
proposed  rules,  if  adopted, 

e.  Competitive  Access  Providers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  defmition  of  small  entities 
specifically  applicable  to  competitive 
access  providers  (CAPs).  The  closest 
applicable  definition  under  the  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.- '  According  to 
the  most  recent  Trends  in  Telephone 
Service  data.  212  CAP/Competitive 
Local  Exchange  Carriers  (CLECs)  and  10 
other  LECs  reported  that  thev  were 
engaged  in  the  provision  of  competitive 
local  exchange  ser.'ires.-''  We  do  not 
have  data  specif\'ing  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  CAPs  that 
would  qualify-  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  212  small  entity  CAPs/ 
CLECs  and  10  other  LECs  that  ma\  be 
affected  by  the  proposed  rules,  if 
adopted. 


f.  Operator  Service  Providers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
operator  services  The  clusest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.-'  According  to  the  most 
recent  Trends  in  Telephone  Service 
data.  24  carriers  reported  that  thev  were 
engaged  in  the  provision  of  operator 
services,-''  We  do  not  have  data 
specif\'ing  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1 .500 
employees,  and  thus  are  unable  at  thi^ 
time  to  estimate  with  greater  pretismn 
the  number  of  operator  ser\  ice 
providers  that  would  qualify  a.s  small 
business  concerns  under  the  SB.'X  s 
definition   Consequently,  we  estimate 
that  there  are  fewer  than  24  small  entity 
operator  ser\ice  providers  that  ma\'  be 
affected  by  the  proposed  rules,  if 
adopted 

g.  Resellers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  resellers  The 
closest  applicable  SBA  definition  for  a 
reseller  is  a  telephone  communications 
company  other  than  radiotelephone 
(wireless)  companies. -■■  .According  to 
the  most  recent  Trends  in  Telephone 
Service  data.  388  toll  and  54  local 
entities  reported  that  they  were  engaged 
in  the  resale  of  telephone  ser\i(:e  -"  We 
do  not  have  data  specifying  that  thf 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1 .500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
resellers  that  would  qualify  as  small 
business  concerns  under  the  SB.-\'s 
definition.  Consequently,  we  eslimati' 
that  there  are  fewer  than  ,388  small  toll 
resellers  and  54  small  lo(  al  resellers  that 
may  be  affected  by  the  proposed  rules, 
if  adopted. 

h.  Fixed  Satellite  Transmit 'Receive 
Earth  Stations 

The  FCC  estimates  that  there  are 
approximately  2.679  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations,  Since  the  FCC  does  not  request 
nor  collect  annual  revenue  information 
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we  are  unable  to  estimate  the  number  of 
the  earth  stations  that  would  constitute 
a  small  business  under  the  SBA 
definition. 

i.  Fixed  Satellite  Small  Transmit/ 
Rer^ive  Earth  Stations 

The  FCC  estimates  that  there  are 
approximately  2,679  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Larth  Stations.  Since  the  FCC  does  not 
request  nor  collect  annual  revenue 
information,  we  are  unable  to  estimate 
the  number  of  fixed  satellite  small 
transmit/receive  earth  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition. 

j.  Fixed  Satellite  Very  Small  Aperture 
Terminal  (VSAT)  Systems 

These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required  Thus,  a  single  "blanket  " 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
iimrc  hut)  statiims.  The  FCC  has 
proi  essi'd  ATT  npplications.  Since  the 
F( ,(   does  not  request  nor  collect  armuaJ 
re\enue  information  we  are  unable  to 
estimate  the  numbt-i  -  *  \  SAT  systems 
thiit  would  I  i>n-!itii!.'  a  small  business 
under  the  ^B:\  il''linilion. 

k   Mobile  Satellite  Earth  Stations 

According  to  the  FCC,  there  are  11 
mobile  satellite  earth  station  licensees. 
Since  the  FCC  does  not  request  nor 
( (illec  t  annual  revenue  information,  we 
are  unable  to  estimate  the  number  of 
mobile  satellite  earth  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition 

I  Radif)  Determination  Satellite  Earth 
Stations 

According  to  the  FCC.  there  are  four 
radio  determination  satellite  earth 
station  licensees.  Since  the  FCC  does 
not  request  nor  collect  annual  revenue 
information,  we  are  unable  to  estimate 
the  number  of  radio  determination 
satellite  earth  stations  that  would 
( (institute  a  small  business  under  the 
SBA  definition. 

m.  Space  Stations  (Geostationary] 

The  FCC's  records  reveal  that  there 
are  64  geostationary  space  station 
licensees  Sim  <  thi  ICC  does  not 
request  nor  colli'c  t  annual  revenue 
information,  we  are  unable  to  estimate 
thf  nuintier  i  if  ui"  ■■-f.it  lonary  space 
stations  that  unuii  ,   institute  a  small 
business  under  the  SBA  definition. 
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n.  Space  Stations  (Non-Geostationary) 

According  to  the  FCC.  there  .ire  12 
non-geostationar\'  space  station 
licensees,  of  which  oni\'  three  systems 
are  operational.  Since  the  FCC  does  not 
request  or  collect  annual  revenue 
information,  we  arc  unable  to  estimate 
the  number  o{  non-geostdtinndrv  space 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

o.  Cellular  Licensees 

Neither  the  FCC  nor  the  SB.A.  has 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entitv  is  the  definiti(m  under  the 
SBA  rules  applicable  tn  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small  entity  is  a  radiotelephone 
compan\'  emploving  nn  more  than  1.500 
persons  -';  According  to  the  Census 
Bureau,  onlv  twelve  radiotelephone 
firms  frfim  a  total  of  1.1 78  such  firms 
which  iipcrated  during  1992  had  1.000 
or  more  emplovees, '"  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  c:ompanies.  nearly  all  cellular 
carriers  wer^  small  businesses  under  the 
SBAs  definition  We  note  that  there  are 
1.758  cellular  licenses:  however,  a 
cellular  licensee  mav  own  several 
licenses.  Also,  accordmg  to  the  most 
rec:ent  Telecommunications  Industry 
Revenue  data.  808  carriers  reported  that 
thev  were  engaged  in  the  provision  of 
either  t  ''llular  service  or  Personal 
('ommunicdtions  Service  (PCS)  services, 
which  are  placed  together  in  the  data.  " 
We  do  not  have  data  spec!f\'ing  the 
number  of  thesf  carriers  that  are  not 
uiflopendentlv  owned  and  operated  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precisirin  the  numbf-r  nf 
cellular  service  carru-rs  that  wnuhi 
qualify  as  small  business  concerns 
under  the  SB.-\s  definition 
Ccmsequentlv,  we  estimate  that  there  are 
fewer  than  808  small  celluUr  sen,'ice 
carriers  that  mav  be  affected  by  the 
proposed  rules,  if  adopted. 

p.  220  MHZ  Radio  Sen.  irf--Phase  1 
Licensees 

The  220  MHZ  ser\ice  has  both  Phase 
I  and  Pha.se  II  licenses.  Phase  I  licensing 
was  conducted  bv  lotteries  in  1992  and 
199:1.  .According  to  the  FCC.  there  are 
approximately  1,515  such  non- 
nationwide  licensees  and  four 
nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHZ 


band  The  FCC  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  such  incumbent  220  MHZ 
Phase  I  licensees.  To  estimate  the 
number  of  such  licensees  that  are  small 
businesses,  we  apply  the  definition 
under  the  SBA  rules  applicable  to 
Radiotelephone  Communications 
companies.  This  definition  provides 
that  a  small  entitv  is  a  radiotelephone 
company  employing  no  more  than  1.500 
persons.^'  According  to  the  Census 
Bureau,  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1.000  or  more 
employees. ' '  Therefore,  if  this  general 
ratio  continues  in  1999  in  the  context  of 
Phase  I  220  MHZ  licensees,  we  estimate 
that  nearly  all  such  licensees  are  small 
businesses  under  the  SBA's  definition. 

q.  220  MHZ  Radio  Service— Phase  II 
Licensees 

The  Phase  II  220  MHZ  ser\'ice  is  a 
naw  service,  and  is  subject  to  spectrum 
auctions.  In  its  220  MHZ  Third  Report 
and  Order,  the  FCC  adopted  criteria  for 
defining  small  businesses  and  ver\' 
small  businesses  for  purposes  of 
determining  their  eligibilitv  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  '■♦  The  FCC  has 
defined  a  "small  business"  as  an  entity 
that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  S15  million  for 
the  preceding  three  years.  Additionallv. 
the  FCC  has  defined  a  "very-  small 
business"  as  an  entity  that,  together 
with  its  affiliates  and  controlling 
principals,  has  average  gross  revenues 
that  are  not  more  than  S3  million  for  the 
preceding  three  years. '"'  Th^  SB.A  has 
approved  these  definitions.  "■  An 
auction  of  Phase  II  licenses  commenced 
on  September  15.  1998,  and  closed  on 
October  22,  1998.'"  Nine  hundred  and 
eight  (908)  licenses  were  auctioned  in 
three  different-sized  geographic  areas: 
three  Nationwide  licenses.  30  Regional 
Economic  Area  Group  licenses,  and  875 
Economic  Area  (EA)  licenses  Of  the  908 
licenses  auctioned,  693  were  sold. 
Companies  claiming  small  business 
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status  won:  one  of  the  Nationwide 
licenses.  67%  of  the  Regional  licenses, 
and  54%  of  the  EA  licenses.  As  of 
(anuarv  22.  1999.  the  FCC  announced 
that  it  was  prepared  to  grant  654  of  the 
Phase  II  licenses  won  at  auction.  '"* 

r.  Private  and  Common  Carrier  Paging 

The  FCC  has  proposed  a  two-tier 
definition  of  small  businesses  in  the 
context  of  auctioning  licenses  in  the 
Common  Carrier  Paging  and  exclusive 
Private  Carrier  Paging  services.  Under 
the  proposal,  a  small  business  will  be 
defined  as  either:  (1)  An  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  S3  million:  or  (2)  an 
entitv  that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  vears  of  not  more  than  Si  5 
million.  Because  the  SBA  has  not  yet 
approved  this  definition  for  paging 
ser\'ices,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1.500  persons.'''  At  present, 
there  are  approximately  24.000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services,  which  are  placed 
together  in  the  data.^"  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  paging  carriers 
that  would  qualif\-  as  small  business 
concerns  under  the  SBA's  definition. 
Consequentlv.  we  estimate  that  there  are 
fewer  than  172  small  paging  carriers 
that  mav  be  affected  by  the  proposed 
rules,  if  adopted.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

s.  Mobile  Service  Carriers 

Neither  the  FCC  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  As 
noted  above  in  the  section  concerning 
paging  service  carriers,  the  closest 
applicable  definition  under  the  SBA 
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rules  is  that  for  radiotelephone 
(wireless)  companies,,  and  the  most 
recent  Telecommunications  Industn 
Revenue  data  shows  that  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services.'*'  Consequentlv.  we 
estimate  that  there  are  fewer  than  172 
small  mobile  service  carriers  that  may 
be  affected  by  the  proposed  rules,  if 
adopted. 

t.  Broadband  Personal  Communications 
Service  (PCS) 

The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  and  the  FCC 
has  held  auctions  for  each  block,  The 
FCC  defined  "small  entity"  for  Blocks  C 
and  F  as  an  entitv  that  has  average  gross 
revenues  of  less  than  S40  million  in  the 
three  previous  calendar  years. ■'-'  For 
Block  F.  an  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
their  affiliates,  has  average  gross 
revenues  of  not  more  than  Si 5  million 
for  the  preceding  three  calendar  years. -^ " 
These  regulations  defining  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  have  been  approved  by  the 
SBA.'*-'  No  small  businesses  within  the 
SBA-approved  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small 
and  ver>'  small  business  bidders  won 
approximately  40"ii  of  the  1.479  licenses 
for  Blocks  D.  E.  and  F.-*'  Based  on  this 
information,  we  conclude  that  the 
number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifving 
bidders  in  the  D.  E.  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
as  defined  by  the  SB.A  and  the  FCC.s 
auction  rules. 

u.  Narrowband  PCS 

The  FCC  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
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PCS.  There  are  11  nationwide  and  30 
regional  licen.sees  for  narrowband  PCS. 
The  FBI  does  not  have  sufficient 
information  to  determine  whether  an\ 
of  these  licensees  are  small  Inisinesses 
within  the  SBA-approvej^i  definition  for 
radiotelephone  companies.  At  present, 
there  have  been  no  auctions  held  for  the 
major  trading  area  (MT.-M  and  basic 
trading  area  (BTA)  narrowband  PCS 
licenses.  The  FCC  anticipates  a  total  of 
561  MTA  licenses  and  2.958  BTA 
licenses  will  be  awarded  by  auction; 
however,  such  auctions  have  not  yet 
been  scheduled  Given  that  nearly  all 
radiotelephone  companies  have  no  ninpp 
than  1.500  empioxces  and  that  no 
reliable  estimate  of  th<^  numlier  ni 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  Further  RFA   that  all  of 
the  licenses  will  he  awarded  to  small 


entities,  as  that  term  is  dofint'ii 
SB  A 
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w  Rural  Radiotelephone  Service 

The  FCC  has  not  adopted  a  definition 
of  small  entity  specific  to  the  Rural 
Radiotelephone  Service.-"  A  significant 
subset  of  the  Rural  Radiotelephone 
.Servu  e  is  the  Basi(  Exchange 
Telephone  Radio  S\  stems  (BETRS).''^ 
We  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies. 
i  e..  an  entit\  emploving  no  more  than 
1 .500  persons. ■*"  The  FCC  estimates  that 
there  are  approximateU  1.000  licensees 
in  the  Rural  Radiotelephone  Service.  We 
estimate  that  almost  all  olthem  qualif\' 
as  small  entities  under  tlie  SBA  s 
definition 

w  .\ir-C;round  Radiotelephone  Service 

The  FC.C  has  not  adopted  a  definition 
of  small  entity  spe(  ifu:  to  the  Air- 
Cround  Radiotelephone  Service.'"' 
.•\ccordinglv.  we  will  use  the  SBA's 
definition  applicable  to  radiotel(>phone 
companies,  i.e..  an  entity  employing  no 
more  than  1 .500  persons  •"  .\ccording  to 
the  FCC.  there  are  approximately  100 
lic;ensees  in  the  .Air-Ciround 
Radiotelephone  Ser\  i(  e  W C  osliinate 
that  almost  all  of  them  qualif\  as  small 
under  the  SBA  definition 

\.  Specialized  Mobile  Radio  (SMRl 

The  FCC  awards  bidding  credits  m 
auctions  for  geographic  area  800  MHZ 
and  900  MHZ  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  Si  5 


*■  Ihe  serv  ii  .■  is  defined  in  S22.99of  the  FXX:'s 
Rules.  4"  CI  H  2J  99. 

'   BF:TKS  is  defined  in  tfie  FtXl's  Rules.  Soe  47 
CFR  22  757  adn  22.7.59. 

••"ISCFR  121  201.  SIC  code  4812. 

■•''  The  service  is  defined  in  Ihe  F'CC's  Rules.  S#e 
47  CFR  22  99. 

'"13  CFR  121.201.  SIC  code  4812. 


million  in  each  nf  thf  ihrc*-  previous 
calendar  years. '^'  In  the  context  of  900 
MHZ  SMR.  this  regulation  defining 

small  entity"  has  been  approved  by  the 
SB.\:  the  FCC  is  seeking  similar 
approval  for  800  MHZ  SMR.  We  do  not 
know  how  manv  firms  provide  800 
MHZ  or  900  MHZ  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  Si  5  million. 
One  firm  has  overSlS  million  in 
re\enuih.  We  assume,  for  purposes  of 
this  Further  RFA,  that  all  of  the 
romaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  According  to  the  FCC,  there 
are  60  small  entities  that  qualified  for 
geographic  area  licenses  in  the  900  MHZ 
SMR  band  The  FCC  estimates  that  there 
are  38  small  or  very  small  entit-es  that 
qualified  for  the  800  MHZ  SMR's. 

y.  Fixed  Microwave  Services 

Microwave  services  include  common 
carrier.^'  private-operational  fixed,'"' 
and  broadcast  auxiliary  radio  services. ■^■* 
At  present,  the  FCC  estimates  that  there 
are  approximately  22,015  common 
carrier  fixed  licensees  and  61,670 
private  operational-fixed  licensees  and 
broadcast  auxiliar\'  radio  licensees  in 
the  microwave  ser\'ices.  The  FCC  has 
not  yet  defined  a  small  business  with 
respect  to  microwave  services.  For 
purposes  of  this  Further  RFA,  we  will 
utilize  the  SBA's  definition  applicable 
to  radiotelephone  companies,  i.e..  an 
entity  employing  no  more  than  1,500 
persons.'"'^'  We  estimate,  for  this 
purpose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxilian* 
licensees)  would  qualif\'  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 


■■    47CFR90.814|b)(l) 

^-47  CFR  101  el  seq  (formerlv.  part  21  nf  the 
R:Cs  Rules). 

^ '  Persons  eligible  under  parts  80  and  90  nf  Ihe 
FCC's  rules  can  use  Private  Operational-Fixed 
.Microwave  services.  See  47  CFK  parts  80  and  90 
stations  in  this  ser\  ice  are  ('.ailed  operational -fixed 
lo  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Onl\  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  Ihe  licensees 
commen:ial.  industrial,  nr  safetv  operations 

""*  Auxilian'  Microwave  .Ser\  ire  is  governed  bv 
iiart  74  of  Title  47  of  Ihe  F(X:s  Rules  .See  47  CFR 
74  ft  ,s«j  Available  to  licensees  of  broadcast 
stations  and  lo  bnvadcast  and  rable  network 
entities,  broadcast  auxiliary  mi(  rowave  stations  are 
us(4)  for  relaying  tiroadcast  television  signals  from 
Ihe  studio  lo  Ihe  transmitter,  or  l)etwe«'n  two  points 
such  as  a  main  studio  and  an  auxiliarv  studio  The 
service  also  includes  mobile  TV  pickups,  which 
relay  signals  from  a  remote  location  Iwck  lo  Ihe 
studio 

"13  CFR  121.201,  SIC  code  4812 
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z.  Offshore  Radiotelephone  Service 

This  service  operates  on  several  Ultra 
High  Frequency  TV  hroadcast  channels 
that  are  not  used  for  TV'  broadcasting  in 
the  coastal  area  (jf  the  states  bordering 
the  Gulf  of  Mexico.''-  The  FCC  estimates 
that  there  approximately  55  licensees  in 
this  ser\'ice.  We  are  unable  at  this  time 
ft)  estimate  th'-  number  'if  licensees  that 
would  qualify  as  small  under  the  SBA's 
definition  for  radiotelephone 
communications 

aa.  Wireless  Communications  Services 

This  service  can  be  used  for  fixed, 
mobile,  radiolocation,  and  digital  audio 
liroadcasting  satellite  uses.  The  FCC 
defined  "small  business"  for  the 
wireless  communications  services 
(W("S)  auction  as  an  entity  with  average 
griiss  revenues  of  S40  million  for  each 
(if  the  three  preceding  vears,  and  a  "very 
small  business"  as  an  entity  with 
average  gross  revenues  of  S15  million 
fnr  each  of  the  three  preceding  years. 
The  FCC  auctioned  geographic  area 
licenses  in  the  WCS  service.  In  the 
auction,  there  were  seven  winning 
bidders  that  qualified  as  very  small 
business  entities,  and  one  that  qualified 
as  a  small  business  entitv  We  conclude 
that  thf  number  of  geographic  area  WCS 
licensees  affected  includes  these  eight 
t'Htities. 

ab  Cable  Services  or  Systems 

Th^■  .SB.\  has  developed  a  definition 
i)f  small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  Sll  million 
or  less  in  revenue  annually.''"  This 
definition  includes  cable  systems 
operatfirs,  closed  circuit  television 
servdces.  direct  broadcast  satellite 
services,  multipoint  distribution 
svstems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992.  there  were  1.788 
total  cable  and  other  pav  television 
sen-ices  and  1 .42  <  had  less  than  Si  1 
million  in  revenue,  " 

The  FCC  has  developed  its  own 
definition  nf  a  small  cable  system 
operator  for  purposes  of  rate  regulation. 
L'nder  the  FCC's  rules,  a  "small  cable 
company"  is  one  sening  fewer  than 
400.000  subscribers  nationwide.'^'' 


Based  on  the  FCC's  most  recent 
information,  we  estimate  that  there  were 
1.439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995. f'"  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400.000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1.439 
small  entitv  cable  system  operators. 

The  Conimunications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."'''  The  FCC  has 
determined  that  there  are  66.690.000 
subscribers  in  the  United  States. 
Therefore,  the  FCC  found  that  an 
operator  serving  fewer  than  666.900 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affdiates,  do  not 
exceed  $250  million  in  the  aggregate.''- 
Based  on  available  data,'' '  the  FCC 
found  that  the  number  of  cable 
operators  serving  669,900  subscribers  or 
less  totals  1.450.  The  FCC  does  not 
request  or  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
S250.000.000.  The  FBI  is  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cable  system  operators 
that  would  qualif\'  as  small  cable 
operators  under  the  definition  in  the 
Communications  Act. 

4.  Description  of  Projectpd  Rf^porting. 
Recnrdkeepinfi  and  Other  Cnmplianci^ 
Requirements 

These  proposed  amendments  impose 
no  formal  reporting  or  recordkeeping 
requirements  on  small  entities. 
Additionally,  these  amendments  do  not 
impose  any  other  direct  compliance 
requirements  on  small  entities  Carriers 
seeking  reimbursement  under  the 
CALEA  Cost  Recovery  Regulations  for 
their  preexistent  equipment  will  need  to 


•  1  his  senicR  is  ({ovemed  by  subpart  I  of  part  22 
of  the  FCtVs  Rules.  Sec  47  CFR  22.1001  through 
22  10.17. 

^M3CFR  121  201.  SIC  code  4812. 

■'"  1992  Economic  Census  Industry'  and  Enterprise 
Receipts  Size  Report.  Table  2D.  SlCcfjde  4»41  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
OfHcp  of  Advocacy  of  the  U.S.  Small  Business 
.administration) 

■*'47  t:FR  76  901(e)  The  Fee  developed  this 
definition  based  on  its  determination  that  a  small 


cable  system  operator  is  one  with  annual  revenues 
of  SKK)  million  or  less.  Implementation  of  Sections 
of  the  1992  Cable  A(i:  Rate  Re}!ulation.  Sixth  Report 
and  Order  and  Eleventh  Order  on  Reconsideration. 
10  F(X  Red  7393  (1995),  60  FR  10534  (Feb.  27, 
1995). 

no  Paul  Kagan  Associates.  Inc.  Cable  TV  Investor. 
Feb.  29.  1996  (based  on  figures  for  Dec.  30.  1995). 

'"47U.S.C.  543(m)(2). 

»5  47  CFR  76  1403(b) 

»^Paul  Kagan  Associates.  Inc..  C^bleTV  Investor. 
Feb.  29.  1996  (based  on  figures  for  Dec.  30.  1995). 


demonstrate  that  such  equipment  was 
not  "replaced"  or  "significantly 
upgraded." '■■*  Carriers  can  establish 
reimbursement  eligibility  with  the 
records  they  maintain  in  the  ordinary 
course  of  business. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  development  of  the  proposed 
definitions  of  "replaced"  and 
"significantly  upgraded"  is  discussed  at 
length  in  Section  E.  Definition 
Development,  of  this  SNPRM.  supra. 
The  FBI  considered  and  rejected  as 
impractical  both  technical  and 
accounting  definitions.  Having 
determined  that  CALEA's  intent  was 
best  served  bv  a  definition  focusing  on 
public  safety,  the  FBI  then  modified  its 
definition  to  incorporate  industry's 
suggestions  submitted  in  response  to  the 
ANPRM  and  NPRM. 

The  FBI  has  concluded  that  these 
proposed  amendments  will  not  have  a 
significant  eccmomir  impact  on  a 
substantial  number  of  small  entities. 
These  amendments  are  size-nt^utral 
because  they  involve  definitions 
affecting  telecommunications 
equipment,  facilities,  and  services  that 
are  used  by  all  carriers,  regardless  of 
their  size.  These  dr.finitions  will  benefit 
all  telecommunications  carriers  because 
thev  allow  carriers  to  make  informed 
business  decisions  regarding  their 
equipment,  facilities,  and  services. 
Moreover.  CALEA  itself  makes  ample 
provisions  for  the  protectitm  of  small 
entities  which  either  "replace"  or 
"significantly  upgrade"  their  preexistent 
equipment  bv  allowing  these  c:arriers  to 
petition  the  FCC  for  relief  under  CALEA 
Section  109(b), 

The  FBI  welcomes  and  encourages 
(  omments  from  concerned  small  entities 
on  this  issue. 

6.  Federal  Rules  That  May  Duplicate. 
(heWap,  or  Conjlict  With  the  Proposed 
Rules 

The  FBI  is  not  aware  of  anv  federal 
rules  that  overlap,  duplicate,  or  conflict 
with  the  amendments  proposed  in  this 
SNPRM. 

List  of  Subjects  in  28  CFR  Part  100 

Accounting.  Law  enforcement. 
Reporting  and  record  keeping 
requirements.  Telecommunications. 
Wiretapping  and  electronic 
surveillance. 

For  the  reasons  set  out  in  the 
preamble.  28  CFR  part  100  is  proposed 
to  be  amended  as  set  forth  below: 


"^28  CFR  100.16. 
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PART  100— COST  RECOVERY 
REGULATIONS,  COMMUNICATIONS 
ASSISTANCE  FOR  LAW 
ENFORCEMENT  ACT  OF  1994 

1.  The  authority  citation  for  28  CFR 
part  100  continues  to  read  as  follows: 

Authority:  4"  T,  S.  C.  1001-1010.  28  (1  R 
0,8=)(ol 

2.  Section  100.11(a)(1)  is  revised  to 
read  as  follows: 

§  100.1 1     Allowable  costs. 

(a)  *    *    * 

(1)  All  reasonable  plant  costs  directlv 
associated  with  the  modifications 
performed  by  carriers  in  connection 
with  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1,  1995,  to  establish  the 
capabilities  necessary  to  comply  with 
section  103  of  GALEA,  until  the 
equipment,  facility,  or  service  is 
replaced  or  significantly  upgraded  or 
otherwise  undergoes  major 
modification; 
***** 

3.  Amend  «5 100.10  to: 

a.  Add  a  definition  and  examples  for 
the  term  "Replaced";  and 

b.  Add  a  definition  and  examples  for 
the  term  "Significantly  upgraded  or 
otherwise  undergoes  major 
modification"  as  follows: 

§100.10    Definitions. 

***** 

Replaced  means  that  a 
telecommunications  carrier  substituted 
replacement  equipment  in  place  of 
preexistent  equipment  after  technology 
compliant  with  the  assistance  capability 
requirements  of  47  U.S.C.  1002 
(assistance  capability  requirements)  was 
reasonably  available,  or  should  have 
been  reasonably  available,  for 
installation  and  deployment  by  a  carrier 
at  the  time  the  substitution  was  made. 
Replacement  equipment  is  equipment, 
facilities,  or  services,  whether  new  or 
used,  that  a  telecommunications  carrier 
can  use  to  provide  its  customers  or 
subscribers  with  the  ability  to  originate, 
terminate,  or  direct  communications 
and  is  installed  or  deployed  within  the 
carrier's  network.  Preexistent  equipment 
is  equipment,  facilities,  or  ser\ic;es  that 
a  telecommunications  carrier  can  use  to 
provide  its  customers  or  subscribers 
with  the  ability  to  originate,  terminate, 
or  direct  communications  and  was 
installed  or  deployed  within  the 
carrier's  network  on  or  before  lanuary  1. 
1995.  Preexistent  equipment  that  has 
been  "replaced"  is  the  equivalent  of 
equipment,  facilities,  or  services 
installed  or  deployed  within  a  carrier's 
network  after  January  1,  1995,  When 
replacement  equipment  is  itself 


preexistent  equipment  that  has  not  been 
"replaced,"  and  is  substituted  m  place 
of  other  preexistent  >'quiptTient,  the 
replacement  equipment  retains  its 
reimbursement  eligibilit\'  a.s  pn-existent 
equipment  Otherwise,  replac  ement 
equipment  is  the  equivalent  of 
equipment.  faiilitK^s   nr  -services 
installed  or  deplnsed  within  a  carrier's 
network  after  lanuarv  1    1 445 

Example  1  (Repair  of  Pruexistenl 
F.qinpment):  On  January  2,  1999,  a  carrier 
repaired  a  switch  installed  or  deployed 
within  its  network  on  or  before  January  1. 
199,5  (preexistent  equipment),  by  replacing  a 
worn  part  with  a  new  part  of  identical  make 
and  functionality.  The  preexistent  equipment 
remained  in  place  and  continued  to  provide 
the  f  arrier's  customers  and  subscribers  with 
the  ability  to  originate,  terminate,  or  direct 
communications.  The  preexistent  equipment 
was  not  "replaced"  because  it  remained  in 
plat  e  w ithin  the  carrier's  network.  The 
preexistent  equipment  retained  its 
reimbursement  eligibility  as  equipment, 
facilities,  or  services  installed  or  deployed 
within  the  carrier's  network  on  or  before 
lanuary  1,  1995. 

Examph  2  I  Impertinent  Equipment):  On 
Ianuar\  2   1995.  a  carrier  substituted  a 
backup  power  generator  (new  impertinent 
equipment)  in  place  of  an  older,  less  efficient 
bai  kup  power  generator  which  had  been 
installed  or  deployed  within  the  carrier's 
network  on  or  before  January  1.  1995  (old 
impertinent  equipment).  Since  neither  the 
new  impertinent  equipment  nor  the  old 
impertinent  equipment  was  used  by  the 
carrier  to  provide  its  customers  or  subscribers 
with  the  abilit\  to  originate,  terminate,  or 
direct  communications,  the  "replaced" 
definition  does  not  apply  to  this  particular 
substitution. 

Example  3  I  Augmentation  of  Preexistent 
Equipment):  On  January  2.  1995,  a  carrier 
deployed  a  switch  (new  equipment)  in  a 
I  entral  offii  e  that  housed  a  switch  installed 
>>T  deployed  within  the  carrier's  network  on 
or  before  January  1,  1995  (preexistent 
equipment).  Both  switches  had  identical 
(  apabilities  The  switches  were  used  in 
tandem  to  evenly  distribute  the  call  load  of 
the  carrier's  customers.  The  preexistent 
ecjuipment  was  not  "replaced"  because  there 
was  no  substitution  of  equipment.  The 
preexistent  equipment  retained  its 
reimbursement  eligibility  as  equipment 
installed  or  deployed  on  or  before  Januar\'  1, 
199.5  The  new  equipment  is  equipment, 
1.(1  ilities,  or  services  installed  or  deployed 
within  the  carrier's  network  after  January  1, 
1995. 

Example  4  [Damaged  Equipment):  On 
lanuary  2.  1995.  a  carrier  took  a  switch  from 
Its  storage  facility  (replacement  equipment) 
and  substituted  it  in  place  of  a  switch  that 
had  been  damaged  by  an  electrical  fire  and 
w  as  installed  or  deployed  within  the  carrier's 
network  on  or  before  January  1,  1995 
(preexistent  equipment).  The  carrier  decided 
to  scrap  the  preexistent  equipment  bec:ause  it 
was  damaged  beyond  repair.  Since  the 
preexistent  equipment  is  no  longer  installed 
(11  deplovcd  within  the  carrier's  network,  it 
IS  no  longer  eligible  for  reimbursement  under 


these  cost  recovery  regulations.  The 
replacement  equipment  is  the  equivalent  of 
equipment,  facilities,  or  services  installed  or 
dcplnved  within  the  carrier'"!  network  after 
January  1,  1995. 

Example  5  (Movement  of  Equipment):  On 
January  2.  1995,  a  carrier  took  a  switch  from 
its  storage  facility  (replacement  equipment) 
and  substituted  it  in  place  of  a  switch  that 
had  been  installed  or  deployed  within  the 
carrier's  network  on  or  before  January  1.  1995 
(preexistent  equipment).  The  carrier  then 
installed  or  deployed  the  preexistent 
equipment  at  a  different  central  office  to 
efficiently  meet  customer  and  capacity  needs. 
The  Federal  Ck)mmunications  Commission 
determined  in  its  Memorandum  Opinion  and 
Order,  adopted  on  September  10,  1998.  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  of  47  U.S.C.  1002  by  December 
31,  1999.  The  preexistent  equipment  was  not 
"replaced."  The  preexistent  equipment 
retains  its  reimbursement  eligibility  because 
the  substitution  occurred  before  technology 
compliant  with  the  assistance  capability 
requirements  was  reasonably  available,  or 
should  have  been  reasonably  available,  for 
installation  or  deployment  by  the  carrier,  and 
it  remained  within  the  original  carrier's 
network.  The  replacement  equipment  is  the 
equivalent  of  equipment,  facilities,  or 
services  installed  or  deployed  within  the 
carrier's  network  after  January  1,  1995. 

Example  6  (Movement  of  Equipment!:  On 
January  2,  2000,  a  carrier  accepted  delivery 
and  installation  of  a  switch  from  a 
manufacturer  (replacement  equipment)  and 
substituted  it  in  place  of  a  switch  that  had 
been  installed  or  deployed  within  the 
carrier's  network  on  or  before  January  1,  1995 
(preexistent  equipment).  The  carrier  then 
installed  or  deployed  the  preexistent 
equipment  at  a  different  central  office  to 
efficiently  meet  customer  and  capacity  needs.- 
The  Federal  Communications  Commission 
determined  in  its  Memorandum  Opinion  and 
Order,  adopted  on  September  10,  1998,  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  of  47  IJ.S,C.  1002  by  De<:ember 
31,  1999.  The  preexistent  equipment  was 
"replaced"  because  the  substitution  occurred 
after  technology  compliant  with  the 
assistance  capability  requirements  should 
have  been  reasonably  available  for 
installation  or  deployment  by  the  carrier  The 
preexistent  equipment  has  the  same  status  as 
equipment  installed  or  deployed  within  the 
carrier's  network  after  |anuar>'  1.  1995.  The 
replacement  equipment  is  the  equivalent  of 
equipment,  facilities,  or  services  installed  or 
deployed  within  the  carrier's  network  after 
January  1,  1995. 

Example  7  (Replacement  with  Preexistent 
Equipment):  On  January'  2,  2000.  a  carrier 
removed  a  "blue  type"  switch  that  had  been 
installed  or  deployed  in  its  network  on  or 
before  January  1.  1995  (preexistent 
equipment),  'The  carrier  then  substituted  the 
"blue  type"  switch  (now  replacement 
equipment)  in  place  of  a  "green  type"  switch 
that  had  been  installed  or  deployed  on  or 
before  January  1.  1995  (preexistent 
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equipment).  The  Federal  Communications 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
10.  1998.  that  manufacturers  should  be  able 
(o  produce  equipment  that  will  be  generally 
available  for  carriers  to  meet  the  assistance 
'  apabilitv  re<jiiirements  of  47  ll.S.C.  1002  by 
Dt'c.f'mber  .11.  1999.  The  "blue  type"  switch 
was  not  "replaced,"  because  there  was  no 
substitution  of  replacement  equipment  in 
place  of  the  "blue  type"  switch.  Since  the 
"blue  tvpe"  switch  was  preexislent 
equipment  that  was  not  "replaced."  but  was 
substituted  in  place  of  other  preexislent 
equipment,  the  "blue  type"  switch  retained 
its  reimbursement  eligibility  as  preexistent 
equipment.  The  "green  type"  switch  was 
"replaced"  because  the  substitution  occurred 
after  technology  compliant  with  the 
assistance  capability  requirements  should 
have  been  reasonably  available  for 
installation  or  deployment  by  the  carrier. 

Example  fl  IBeplacement  with  Preexistent 
Equipmfntl  On  December  30.  1999.  a  carrier 
accepted  delivery  and  installation  of  a  "red 
tvpe"  switch  from  a  manufacturer 
(replacement  equipment)  and  substituted  it 
in  place  of  a  "blue  type"  switch  that  had 
been  installed  or  deployed  within  the 
carrier's  network  on  or  before  lanuary  1.  1995 
(preexistent  equipment).  On  January  2,  2000, 
the  carrier  substituted  the  "blue  type"  switch 
(now  replacement  equipment)  to  replace  a 
"green  tvpe"  switch  that  had  been  installed 
or  deploved  within  the  i  arrier's  network  on 
or  before  January  1,  1995  (preexistent 
equipment).  The  Federal  Communit  ations 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
10.  1998.  that  manufacturers  should  be  able 
to  produce  equipment  that  will  be  generally 
available  for  carriers  to  meet  the  assistance 
t  apabilitv  requirements  of  47  U.S.C.  1002  by 
December  31.  1999.  The  "blue  type"  switch 
was  not  "replaced."  The  "blue  type"  switch 
retains  its  reimbursement  eligibility  because 
the  substitution  occurred  before  technology 
I  ompliant  with  the  assistance  capability 
re(jsiirements  was  reasonably  available,  or 
-.hdulcl  have  been  reasonably  available,  for 
installation  or  deployment  by  the  carrier,  and 
it  remained  within  the  original  carrier's 
network.  The  "green  type"  switch  was 
"replaced"  because  the  substitution  occurred 
after  le<-hnology  compliant  with  the 
assistance  capability  requirements  should 
have  been  reasonably  available  for 
installation  or  deployment  by  the  carrier.  The 
"red  tvpe  "  switch  is  the  equivalent  of 
equipment,  facilities,  or  services  installed  or 
depioved  within  the  carrier's  network  after 
lanuary  1.  1995. 

Example  9  I  Sale  of  Equipment):  On  lanuary 
2.  2000.  (Carrier  One  sold  a  portion  of  its 
network  to  Carrier  Two.  Some  of  the 
et^uipment   fat  ilities.  or  services  sold  to 
(Carrier  Two  had  been  installed  or  deployed 
within  Carrier  One  s  network  on  or  before 
lanuar\  1    1995  (preexistent  equipment). 
.\Her  the  sale,  the  preexistent  equipment 
remained  in  place  and  continued  to  serve  the 
same  customer  areas.  The  preexistent 
>?<]uipment  was  not   "replaced"  because  there 
was  no  substitution  of  replacement 
e<juipnient  in  plat  e  of  the  preexistent 
equipment  The  preexistent  equipment,  now 


in  Carrier  Two's  network,  retains  its 
reimbursement  eligibility  as  equipment. 
facilities,  or  services  installed  or  deployed 
within  the  carrier's  network  on  or  before 
January  1,  1995. 

Example  10  ISale  of  Equipment):  On 
lanuary  2.  1995.  Carrier  One  took  a  switch 
from  its  storage  facility  (replacement 
equipment)  and  substituted  it  in  place  of  a 
switch  installed  or  deployed  within  its 
network  on  or  before  January  1.  1995 
(preexistent  equipment).  Carrier  One  then 
sold  the  preexistent  equipment  to  ('arrier 
Two  who  installed  or  deployed  the 
preexistent  equipment  elsewhere  within  its 
own  network.  Since  the  preexistent 
equipment  did  not  remain  within  Carrier 
One's  network,  there  is  no  need  to  determine 
whether  it  was  "replaced."  Carrier  One's 
replacement  equipment  is  the  equivalent  of 
equipment,  facilities,  or  services  installed  or 
deploved  within  the  carrier's  network  after 
Januarv  1,  1995.  The  preexistent  equipment 
installed  or  deployed  in  Carrier  Two's 
network  is  the  equivalent  of  equipment 
installed  or  deployed  within  its  network  after 
January  1.  1995. 

Example  1 1  IReplacement  of  Analog 
Equipment  with  Digital  Equipment):  On 
January  2.  1999,  a  carrier  substituted  a  digital 
switch  (replacement  equipment)  in  place  of 
an  analog  switch  that  had  been  installed  or 
deploved  within  the  carrier's  network  on  or 
before  January  1.  1995  (preexistent 
equipment).  The  carrier  then  installed  or 
deployed  the  preexistent  equipment  at  a 
different  central  office  to  efficiently  meet 
customer  and  capacity  needs.  The  Federal 
Communications  Commission  determined  in 
its  Memorandum  Opinion  and  Order, 
adopted  on  September  10.  1998.  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  of  47  U.S.C.  1002  bv  December 
.11,  1999.  The  preexistent  equipment  was  not 
"replaced."  The  preexistent  equipment 
retains  its  reimbursement  eligibility  because 
the  substitution  occurred  before  technology 
compliant  with  the  assistance  capability 
requirements  was  reasonably  available,  or 
should  have  been  reasonably  available,  for 
installation  or  deployment  by  the  carrier,  and 
it  remained  within  the  original  carrier's 
network.  The  replacement  equipment  is  the 
equivalent  of  equipment,  facilities,  or 
services  installed  or  deployed  within  the 
carrier's  network  after  January  1.  1995 

Example  12  (Replacement  of  Cirruit-Modf 
Equipment  with  Packet-Mode  EquipmentI: 
On  January  2.  2000,  a  carrier  substituted  ,i 
packet-mode  switch  (replacement 
equipment)  in  place  of  a  circuit-mode  switch 
that  had  been  installed  or  deployed  within 
the  carrier's  network  on  or  before  January  1 
1995  (preexistent  equipment).  The  (.arrier 
then  installed  or  deployed  the  preexistent 
equipment  at  a  different  central  office  to 
efficienllv  meet  customer  and  capai  ity  needs. 
The  Federal  Communic  ations  Oimmission 
determined  in  its  Memorandum  Opinion  and 
Order,  adopted  on  September  10.  1998.  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
carriers  to  meet  the  assistant  e  i  apabilitv 
requirements  of  47  U.S.C.  10U2  by  December 


rn,  1999,  The  preexistent  equipment  was 
"replaced"  because  the  substitution  occurred 
after  technology  compliant  with  the 
assistance  capability  requirements  should 
have  been  reasonably  availaljie  lor 
installation  or  deployment  by  the  carrier.  The 
replacement  equipment  is  the  equivalent  of 
equipment,  facilities,  or  services  installed  or 
deploved  within  the  carrier's  network  after 
January  1.  1995. 

Significantly  upgraded  or  otherwise 
undergoes  major  modification  means: 

(1)  A  telecnmmunications  carrier  has 
activated,  added,  or  improved  a 
capability,  feature,  or  service  of  its 
pr(!existent  equipment  that: 

(i)  Hampers  the  carrier's  ability  to 
unobtrusively  deliver  lawfully 
authorized  intercepted  communications 
and/or  reasonably  available  call- 
identif\"ing  information  to  law 
enforcement  in  accordance  with  the 
assistance  capability  requirements  of  47 
U.S.C.  1002  (assistance  capability 
requirements),  in  a  manner  that  the 
carrier  does  not  correct  at  its  own 
expense  within  a  reasonable  period  of 
time;  and 

(ii)  Occurs  after  technology  compliant 
with  the  assistance  capability 
requirements  was  reasonably  available, 
or  should  have  been  reasonably 
available  for  installation  or  deployment 
bv  a  carrier  at  the  time  the  improvement 
was  made;  and 

(iii)  Was  not  mandated  by  a  federal  or 
state  statute,  rule,  regulation,  or 
administrative  order. 

(2)  Preexistent  equipment  is 
equipment,  facilities,  or  services  that  a 
telecommunications  carrier  can  use  to 
provide  its  customers  or  subscribers 
with  the  ability  to  originate,  terminate, 
or  direct  communications  and  was 
installed  or  deployed  within  the 
carriers  network  on  or  before  January  1 , 
1995.  Pree.xistent  equipment  that  has 
been  "significantly  upgraded  or 
otherwise  undergoes  major 
modification"  is  the  equivalent  of 
equipment,  facilities,  or  services 
installed  or  deployed  within  a  carrier's 
network  after  January  1,  1995. 

Example  I  K'.apavitv  Moditiratinnsl:  On 
|anuar\  2.  2000.  a  carrier  added  hardware 
and  software  to  some  of  its  preexistent 
equipment  The  additions  only  improved  the 
preexistent  equipment's  capacity  to  handle 
more  calls  from  its  customers  and 
subscribers.  The  preexistent  equipment  was 
not   'significantly  upgraded"  bei  ause  the 
additions  were  related  to  subscriber  capacity 
improvements  and  did  not  affect  the 
assistance  (apabilitv  requirements  of  47 
r.S.C.  1002. 

Example  2  I  Modifications  to  Impertinent 
Equipment):  On  lanuary  2.  2000.  a  carrier 
made  modifications  to  a  backup  power 
generator  installed  or  deployed  in  its  network 
on  or  before  January  1.  1995  (impertinent 
equipment).  These  modifications  improved 
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the  impertinent  equipment's  overall 
effi(.ienc.\.  The  impertinent  equipment  is 
incapable  ot  providing  the  carrier's 
customers  or  subsf:ribers  with  ttic  al)ilit\  to 
originate,  terminate,  or  direct 
r  ommunications.  Thus,  the  impertinent 
equipment  cannot  be  "signifirantK 
sqigraded." 

Exnmplr  3  I  Packet -modi'  1  t'chnologv 
I  'pgnidcl:  On  |anuar\  2.  1999,  a  carrier 
upgraded  a  portion  of  its  network 
architecture  from  ( in  uit-mode  to  packet- 
mode  switching  technology  Some  of  the 
upgraded  ecjuijmient  was  preexisteni 
equipment.  The  modifications  hampered  the 
carrier's  unobtrusive  delivery  of  intercepted 
communic  ations  and  reasonably  available 
call-identifying  information  to  law 
enforcement.  The  Federal  Communu.ations 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adojited  on  September 
10.  1998,  that  manutai  turers  shoidd  be  able 
to  produce  eijuipment  that  will  be  generally 
available  for  carriers  to  meet  the  assistance 
capability  requirements  bv  Der  ember  31, 
1999.  The  preexistent  equipment  was  not 
■■signific:antly  upgraded  "  because  the  (  hanges 
were  made  before  te(  hnology  (  ompliani  with 
the  assistant  e  capabilit\  requirements  was 
reasonabh  available,  or  should  ha\e  been 
reasonably  available,  for  inslallaticn  or 
deplovment  bv  the  carrier 

Examplv  4  iParkft-modf  Tf<  hnology 
I' pgrade I  On  lanuary  2,  2000.  a  carrier 
upgraded  a  portion  of  its  network 
architecture  from  circuit-mode  to  ()a(  ket- 
mode  switching  technology.  Some  of  the 
upgraded  equipment  was  preexistent 
equipment.  The  modifications  hampered  the 
carrier's  unobtrusive  deliverv  of  uitercepted 
communications  and  reasonabh  available 
call-identifving  information  to  law 
enforcement.  The  carrier  failed  to  correct  the 
problem  at  its  ovv'n  expense  in  a  rea.sonable 
period  of  time.  The  F'ederal  Communications 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
10.  1998.  that  manufacturers  should  be  able 
to  prodiK  e  equipment  that  will  be  generallv 
available  for  t  arrlers  to  meet  (he  assistarn  e 
c:apability  requirements  bv  December  .fl. 
1999.  The  preexisteni  equipment  was 
"significantly  upgraded  "  because  the  c  hanges 
added  capabilities  that  hampered  the 
delivery  of  intercepted  communications  ancf 
call-identifying  information  to  law 
enforcement  after  technologv'  compliant  with 
the  assistance  c:apability  requirements  should 
have  been  reasonably  available  for 
installaiion  or  deployment  bv  the  carrier. 

Example  5  tSon-Hampt'nng 
ModifirationsI:  On  January  2.  2000.  a  c  arrier 
installed  a  new  generic  software  upgrade  to 
some  of  its  preexistent  equipment  'The 
software  upgrade  improved  network 
efficiencies  and  made  existing  ser\  ices  easier 
for  customers  to  use.  The  modifications  did 
not  add  a  hindrance  to  law  enforcement's 
ability  to  receive  interc  epted 
e  ommunications  and/or  reasonabh  av  ailable 
e:all-identifying  information.  The  preexistent 
equipment  was  not   "significantly  upgraded  " 
because  the  upgrade  did  not  hamper  the 
unobtrusive  delivery  of  intercepted 
c:ommunications  and/or  reasonably  available 
call-identifying  information  to  law- 
enforcement. 


Example  6  (Non-Hampering 
ModifirationsI:  On  fanuary  2.  2000,  a  carrier 
made  changes  to  its  equipment,  facilities,  or 
services  in  order  to  correct  Y2K  deficiencies. 
Some  of  the  changes  affected  the  carrier's 
preexistent  equipment.  There  is  no 
indication  that  the  Y2K  modifications  had 
an\  impact  on  law  enforcement  surveillance 
activities.  The  preexistent  equipment  was  not 
"significantly  upgraded'  because  the  change 
did  not  hamper  the  delivery  of  intercepted 
communications  and/or  cail-identif\'ing 
information  to  law  enforcement. 

Example  7  (Non-Hampering 
Modifications):  On  January  2.  2000,  a  carrier 
made  changes  to  its  preexistent  equipment 
that  rc>quired  law  enforcement  authorities  to 
r(!loc;ate  their  point  of  intercept  from  the  local 
loo[)  to  the  carrier's  c:entral  office.  The  carrier 
was  still  alile  to  unobtriisively  deliver 
interc  epted  communications  and/or 
reasonably  available  call-identifving 
information  to  law  enforcement  in 
accordance  with  the  assistance  capability 
requirements.  The  preexistent  equipment 
was  not  "significantly  upgraded  "  because  the 
c  hange  did  not  hamper  the  deliverv  of 
intercepted  communications  and/or  call- 
identifving  information  to  law  enforcement. 

Exampii'  8  {Hampering  Modifications}:  On 
lanuary  2.  1995.  a  carrier  activated  the 
dormant  call  forwarding  feature  which  was 
resident  on  some  of  its  preexisteni 
equipment  The  call  forwarding  feature 
added  a  hindrance  to  law  enforcement's 
abilitv  to  obtain  intercepted  communications 
and  reasonabh  available  call-identifying 
information    The  Federal  Communications 
Cjimmission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
1(1.  1998.  that  maniifac  turers  should  be  able 
to  [iroduce  ecjuipment  that  will  be  generallv 
available  for  c  arriers  to  meet  the  assistance 
capability  requirements  by  December  31, 
1999  The  preexistent  equipment  was  not 
'sigiufic:antly  upgraded    bec;ause  the  feature 
was  ac  tivated  before  technology  compliant 
with  the  assistance  capability  requirements 
was  reasonably  available,  or  should  have 
been  reasonably  available,  for  installation  or 
deployment  by  the  carrier. 

Example  9  {Hampering  Mndifications):  On 
lanuarv  2.  2000,  a  carrier  installed  a  new 
generic  software  upgrade  on  some  of  its 
preexistent  equipment.  The  generic  software 
upgrade  added  a  hindrance  to  law 
enforc  emeiifs  ability  to  obtain  inten;epted 
(  ommunic  ations  and  reasonably  available 
call-identifving  information  The  carrier 
failed  to  c orrec  t  the  additional  hindrance 
caused  bv  the  generic  software  upgrade  at  its 
own  expense  vMthin  a  reasonable  period  of 
time.  The  Federal  Communications 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
10.  1998   thai  manufac  tnrers  should  be  able 
to  produce  equipment  that  will  be  generally 
available  tor  i  arriers  to  meet  the  assistance 
;  apabilitv  requirements  by  December  31. 
1999  The  preexistent  ec)uipment  was 
■  signific  anth  upgraded  "  because  the  carrier 
installed  a  generic  software  upgrade  that 
hampered  the  deliverv  of  interc  epted 
c  ommunic;ations  and  call-identifving 
information  to  law  enforcement  after 
technologv  compliant  with  the  assistance 


capability  requirements  should  have  been 
available  for  installation  or  deployment. 

Example  U)  (Hampering  Modifications): 
On  January  2,  2000.  a  carrier  added  a 
modification  to  its  some  of  its  preexistent 
equipment.  Although  the  modification  did 
not  affect  the  unobtrusive  delivery  of 
intercepted  communications  to  law 
enforcement,  it  did  intermittently  garble  the 
reasonably  available  call-identifying 
information  which  was  being  delivered  to 
law  enforcement.  The  carrier  did  not  correct 
the  problem  at  its  own  expense  within  a 
reasonable  period  of  time.  The  F'ederal 
Communications  Commission  determined  in 
its  Memorandum  Opinion  and  Order, 
adopted  on  September  10.  1998,  that 
manufacturers  should  be  able  to  produt:e 
equipment  that  will  be  generallv  available  for 
carriers  to  meet  the  assistance  capability 
requirements  by  December  31,  1999.  The 
preexistent  equipment  was  "significantly 
upgraded"  because  the  modifications 
hampered  the  delivery  of  call-identifying 
information  to  law  enforc:ement  after 
technology  compliant  with  the  assistance 
capability  requirements  should  have  been 
available  for  installation  and  deployment  bv 
the  carrier  and  the  carrier  did  not  correct  the 
problem  at  its  own  expense  within  a 
reasonable  period  of  time. 

Example  11  (Correction  of  Hampering 
Modifications!:  On  lanuary  2,  2000,  a  carrier 
added 'a  call  forwarding  feature  to  its 
preexistent  equipment.  The  carrier 
determined  that  the  changes  hampered  the 
delivery  of  intercepted  communic^tion.s  and 
reasonably  available  call-identifying 
information  to  law  enforcement.  The  c;arrier 
corrected  the  additional  hindrance  caused  by 
the  call  forwarding  feature  at  its  own  expense 
within  72  hours  of  noticing  the  problem.  The 
Federal  Communications  Commission 
determined  in  its  Memorandum  Opinion  and 
Order,  adopted  on  September  10.  1998,  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
carriers  to  meet  the  assistance  capability 
requirements  by  December  31,  1999  The 
preexistent  equipment  was  not  "significantly 
upgraded"  because  the  carrier  corrected  the 
problem  at  its  own  expense  within  a 
reasonable  time. 

Example  12  (Correction  of  Hampering 
Modifications):  On  lanuary  2,  2000,  a  carrier 
added  a  call  forwarding  feature  to  its 
preexistent  equipment.  One  month  later,  a 
local  law  enforcement  agency  attempted  to  - 
activate  a  lawfully  authorized  electronic 
surveillance  on  the  preexistent  equipment. 
The  carrier  determined  that  the  changes  it 
made  to  the  preexistent  equipment  hampered 
the  delivery  of  intercepted  communications 
and  reasonably  available  call-identifying 
information  to  law  enforcement.  The  carrier 
corrected  the  additional  hindrance  caused  by 
the  call  forwarding  feature  at  its  own  expense 
within  24  hours  of  being  notified  of  the 
problem.  The  Federal  Communications 
Commission  determined  in  its  Memorandum 
Opinion  and  Order,  adopted  on  September 
10.  1998,  that  manufacturers  should  be  able 
to  produce  equipment  that  will  be  generally 
available  for  carriers  to  meet  the  a.ssistance 
capability  requirements  by  December  31. 
1999.  The  preexistent  equipment  was  not 
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■■significanlly  upgraded"  because  the  carrier 
corrected  the  problem  at  its  own  expense 
within  a  reasonable  period  of  time. 

Example  J. 7  I  Failure  to  Correct  Hamperini: 
Modifirations):  On  januarv  2.  2000.  a  carrier 
installed  a  software  upgrade  on  some  of  its 
preexistent  equipment  which  improved  the 
functionality  of  the  rail  forwarding  feature 
The  improved  call  forwarding  feature  added 
rt  hindran(  e  to  law  enforcements  ability  to 
obtain  intercepted  communications  and 
reasonably  available  call-identifying 
information.  One  month  later,  a  local  law 
enf'ir'  ement  agency  attempted  to  activate  a 
lawfully  rfuthorized  electronic  surveillance 
on  the  preexisteni  equipment.  The  carrier 
determined  that  the  changes  it  made  to  the 
preexistent  equipment  hampered  the  delivery 
of  intercepted  communications  and 
reasoiiablv  available  call-idenlif\ing 
information  to  law  enforcement.  The  carrier 
failed  to  correct  the  additional  hindrance 
r  ;iu><ed  bv  the  improved  call  forwarding 
feature  at  its  own  expense  within  a 
reasonable  period  of  time.  The  Federal 
Communications  Commission  determined  in 
Its  Memorandum  Opinion  and  Order. 
adopted  on  .September  10.  1998.  that 
manufacturers  should  be  able  to  produce 
equipment  that  will  be  generally  available  for 
r  arners  to  meet  the  assistance  capability 
requirements  by  December  31.  1999.  The 
preexistent  equipment  was  "significantly 
upgraded  '  because  the  carrier  failed  to 
correct  the  problem  at  its  own  expense 
within  a  reasonable  period  of  time. 

Examph  I-}  f Modifications  Mandated  by 
Fpderal  ur  Statp  Statute  or  Regulation!:  On 
lanuarv  2.  2000.  a  carrier  made  changes  to  its 
preexistent  equipment  that  provided  local 
number  portability  to  its  network  and  were 
mandated  by  federal  statute  and  regulations. 
The  preexistent  equipment  was  not 

significantly  upgraded"  because  the  changes 
were  mandated  bv  federal  statute  and 
regulations  regardless  of  their  effect  on  law 
enforcement's  ability  to  intercept 
communications  and  reasonably  available 
call-identifving  information. 

Example  J5  lEffect  of  "Significant 
I  'pgrade    on  Preexistent  Equipmcntl  On 
January  2,  2000,  a  carrier    signitlcantly 
upgraded"  some  of  its  preexistent  equipment. 
The  preexistent  equipment  now  has  the  same 
status  as  equipment,  facilities,  or  services 
installed  after  lanuarx  1.  1995. 


Dated   September  2tS,  2001. 
Thomas  |.  Pickard.  I 

Deputy  Director.  Fedvml  Bureau  of 

Investigation.  Department  of  lustice. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

[SPATS  No  AR-036-FOR] 

Arkansas  Abandoned  Mine  Land 
Reclamation  Plan  and  Regulatory 
Programs 

AGENCY:  Offii  f  of  Surfaco  Mining 
Rpfldrntitioii  aiui  Hnforc«ment.  Interior. 
ACTION:  Proposed  rule;  public  comment 
pfTind  and  opportiinif\'  for  public 

hearinti. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Arkansas  abandoned 
mine  land  reclamation  plan  (Arkansas 
plan)  and  the  Arkansas  regulator\' 
program  (Arkansas  prfigram)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Arkansas  proposes  revisions  to  its 
abandoned  mine  land  program 
regulations  concerning  eligible  lands 
and  water,  reclamation  objectives  and 
priorities,  and  reclamation  project 
evaluation.  .Arkansas  also  proposes  to 
revise  its  regulatory  program  regulations 
concerning  pro(  edures  for  assessment 
conference  and  to  add  revegetation 
success  standards  for  grazing  land  and 
prime  farmland   Arkansas  intends  to 
revise  its  program  to  he  consistent  with 
the  corresponding  Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Arkansas  plan  and 
Arkansas  prngrdin  and  the  proposed 
amendments  to  the  plan  and  program 
are  available  for  public  inspection,  the 
comment  period  during  which  you  may 
submit  written  (  omments  on  the 
amendment,  and  the  procedures  we  will 
follow  for  the  public  hearing,  if  one  is 
requested 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  c.d.t.. 
November  5.  2001.  If  requested,  we  will 
hold  a  public  hearing  on  the 
amendment  on  October  .30.  2001.  We 
will  accept  requests  to  speak  at  the 
hearing  until  4:00  p.m..  c.d.t.  on  October 
22.  2001 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolfrom,  Director.  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  mav  review  copies  of  the 
Arkansas  plan  and  Arkansas  program, 
the  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 


to  this  document  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Tulsa  Field  Office. 

Michael  C.  Wolfrom.  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining. 
5100  East  Skellv  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547.  Telephone: 
(918) 581-6430. 

Arkansas  Department  of 
Environmental  Quality,  Surface  Mining 
and  Reclamation  Division.  8001 
National  Drive,  Little  Rock,  Arkansas 
72219,  Telephone  (501)  682-0809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet:  mwolfrom@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Plan 
and  the  Arkansas  Program 

The  Abandoned  Mine  Land 
Reclamation  Program  was  established 
by  Title  IV  of  the  Act,  (30  U.S.C.  1201 
et  seq.)  in  response  to  concerns  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  The 
program  is  funded  by  a  reclamation  fee 
collected  on  each  ton  of  coal  that  is 
produced.  The  money  collected  is  used 
to  finance  the  reclamation  of  abandoned 
coal  mines  and  for  other  authorized 
activities.  Section  405  of  the  Act  allows 
States  and  Indian  tribes  to  assume 
exclusive  responsibility  for  reclamation 
activity  within  the  State  or  on  Indian 
lands  if  they  develop  and  submit  to  the 
Secretary  of  the  Interior  for  approval,  a 
program  (often  referred  to  as  a  plan)  for 
the  reclamation  of  abandoned  coal 
mines.  On  May  2,  1983,  the  Secretary  of 
the  Interior  approved  the  Arkansas  plan. 
You  can  find  background  information 
on  the  Arkansas  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
in  the  May  2,  1983,  Federal  Register  (48 
FR  19710).  You  can  find  later  actions  on 
the  Arkansas  plan  at  30  CFR  904.25  and 
904.26. 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "*  *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *  *  *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act.  "  See  30  U.S.C. 
1253(aKl)  and  (7).  On  the  basis  of  these 
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criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Arkansas 
program  on  November  21.  1980.  You 
can  find  background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  November  21.  1980. 
Federal  Register  (45  FR  77003).  You  can 
find  later  actions  on  the  Arkansas 
program  at  30  CFR  904.10,  904.12, 
904.15.  and  904.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  13.  2001 
(Administrative  Record  No.  AR-568). 
Arkansas  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 
Arkansas  sent  the  amendment  in 
response  to  our  letters  dated  November 
26.  1985.  and  October  14.  1997 
(Administrative  Record  Nos.  AR-332 
and  AR-559.02.  respectively),  that  we 
sent  to  Arkansas  under  30  CFR 
732.1 7(c).  The  amendment  also  includes 
a  change  made  at  Arkansas'  own 
initiative.  Arkansas  proposes  to  amend 
the  Arkansas  Surface  Coal  Mining  and 
Reclamation  Code.  Below  is  a  summarv 
of  the  changes  proposed  by  Arkansas 
The  full  text  of  the  program  amendment 
is  available  for  your  inspection  at  the 
locations  listed  above  under  ADDRESSES. 

A.  Section  845  18  Procedures  for 
Assessment  Conference 

In  paragraph  (a)  of  this  section. 
Arkansas  proposes  to  remove  the 
department's  old  name  of  "Arkansas 
Department  of  Pollution  Control  and 
Ecology  "  and  to  replace  it  with  the 
department's  new  name  of  'Arkansas 
Department  of  Environmental  Quality." 

B.  Section  874.12  Eligible  Lands  and 
Water 

Arkansas  proposes  to  revise  paragraph 
{b)(4)  of  this  section  to  read  as  follows: 

(4)  Moneys  allocated  to  the  State 
under  Section  402(g)(1)  and  (5)  of  Public 
Law  95-87  are  available  for  the  work. 

C.  Section  874.13  Reclamation 
Objectives  and  Priorities 

Arkansas  proposes  to  delete 
paragraph  (d)  of  this  section  regarding 
research  and  demonstration  projects 
relating  to  the  development  of  surface 
coal  mining  reclamation  and  water 
quality  control  program  methods  and 
techniques.  By  deleting  this  paragraph, 
the  above  projects  will  no  longer  have 
priority  as  abandoned  mine  land 
reclamation  projects. 


D.  Section  874.14  Reclamation  Project 
Evaluation 

Arkansas  proposes  to  revi';*'  paraeraph 
(a)(2)  of  this  section  by  deleting  the  labt 
sentence.  The  revised  sentence  will  read 
as  follows: 

The  a\  ailability  of  technology  to 
ai  complish  the  reclamation  work  with 
rnasnnahle  assurance  of  success. 

£  Phase  III  Revegetation  Success 
Standards  for  Grazmglund 

Arkansas  proposes  to  add  Phase  ill 
revegefation  success  standard.^  f(ir 
grazingland  to  its  regulator)  program 

F  Phase  II  and  111  Revegetation  Success 
Standards  for  Prime  Farmland 

Arkansas  proposes  to  add  Phase  11  and 
III  revegetation  success  standards  for 
prime  farmland  to  its  regulatory 
program 

III.  Public  Comment  Procedures 

Under  the  provisions  of  .iO  CFR 
732.17(h).  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  fTR  732.15   If  we 
approve  the  amendment,  it  will  become 
part  of  the  Arkansas  program 

Written  Comments:  If  vou  submit 
written  or  electronic  comments  nn  the 
proposed  rule  during  the  30-da\ 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comment.s 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES) 

Electronic  Comments  Pleas*^  submit 
Internet  comments  as  an  .^8(^11 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption  Please  also  include  ".Attn 
SPATSNO.  AR-036-F()R"   and  vmir 
name  and  return  address  in  vour 
Internet  message.  If  vou  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the  Tulsa 
Field  Office  at  (918)  581-6430 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  inc  hiding 
names  and  home  addresses  of 
respondents,  available  for  publu  re\  lew 
during  regular  business  hours  at  OSM  s 
Tulsa  Field  Office  (see  ADDRESSES) 
Individual  respondents  ma\  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  bv 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent  s 
identitv.  as  allowable  bv  law.  If  vou 


wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
romment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  wish  to  speak 
af  the  public  he.irim:  (  Mm  i  •  th*  (frson 
listed  under  FOR  FURTHER  information 
CONTACT  1)\  4  i   m.  c.d.t.  on  October  22. 
jom   We  will  arrange  the  location  and 
tini"  of  the  hearing  with  those  persons 
rt'nue^ting  the  hearing.  If  no  one 
r(X|ues!.s  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing  <  r.ntact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

Public  Meeting:  11  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
t(i  meet  with  us  to  discuss  the  proposed 
amendment   vou  may  request  a  meeting 
h\  (  oiitat  ting  the  ;)»>rson  listed  under 
FOR  FURTHER  INFORMATION  CONTACT   All 
suili  meetings  are  open  to  tlie  public 
and   if  possible,  we  will  post  notices  of 
iiitctingv  at  the  locations  listed  under 
ADDRESSES.  \\r  will  also  make  a  written 
Mimmar\  nf  (>,(,  )i  ini'^'ting  a  part  of  the 
.•\(imin]strati\  ('  Kih  -  nd 

I\'.  Procedural  Determinations 

Executive  Order  lJ8bb — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 

thp  Office  of  Management  and  Budget 
under  Executive  Order  12866 

Executive  Order  12630— Takings 

This  rule  lioes  not  have  takings 
implK  atinns  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 
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Exerutivp  Ordfr  13132 — Federalism 

This  rule  does  nut  have  federalism 
implications.  SMCR,\  delineates  the 
rules  of  the  F^'(ierdl  and  State 
'juvernmcnts  with  regard  to  the 
regulatinn  of  surface  coal  mining  and 
re(  larnation  f)perations.  One  of  the 
purposes  of  SMC.FL-X  is  to  "establish  a 
iiationw  idt'  }!ri!L;ram  to  protect  society 
and  tht'  -n'.  ironment  from  the  adverse 
effects  if  surface  coal  mining 
operations.  ■  Section  503(a)(1)  of 
SMC;R.\  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SNtCRA.  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
r'uul  iti  ms  "consistent  with" 
regulations  issued  bv  the  Secretary 
under  SMCR.^. 

Executive  Order  12988— Civil  Justice 

The  Department  of  the  Interior  has 
{  nniiucted  the  reviews  required  by 
st(  tion  3  of  E.xecutive  Order  12988  and 
has  determined  that  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  fb)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
a(  tual  language  of  State  regulator}' 
pr(iurams  and  program  amendments 
since  i\n  h  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
USM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
V)  C.FR  730.11.  732.15.  and 
7  ij  17(hl(10).  decisions  on  proposed 
State  rt'cul.itory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCR.^  and  its  implementing 
Federal  regulation-  iml  w  hether  the 
other  requirements  ,  i!  io  (  FK  P.irts  730. 
"  U    and  732  ha\  e  been  nv-t, 

E\fi  iif;i"  ( 'f'/'T  ;  iJ !  I —lu  oulations 
That  Sii^nifirtinth  A't.-i  '.  Thr  Supply. 

>>  En'Tgy 


Di^trihuti'in   or  I  ~ 


the  President  issued 
1 1  which  requires 
i  ">'  itement  of 
that  is(l) 


^uificant  under  Executive 
ami  (2)  likelv  to  have  a 


f)n  N!,!\   IK 
p]\e(  ut:',  e  (  )riier  '. 
aijencaes  to  prep.io    ! 
F.ner^s  Fffe(  ts  for  i  r 

f  I  illsldereii 

Order  12Ht)f 
-iHnifif  ant  ,i(l\  erse  effect  on  the  supply. 
distribution,  or  u-e  of  energy.  Because 
this  rule  Is  e\eiii|j!  from  review  under 
K\e(  utive  Order  !  JHt.h  ind  because  it  is 
not  expected  to  ha',  e  ,i  -li^nifirant 
adverse  effect  on  th.e  sii}iplv 
distrihutum.  or  use  lA  ener^'.     , 
Statement  ofFnert;\  Kffet  ts  is  not 
required 


National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulator}'  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categoricallv  excluded  from  the  VEP.A 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  th.it 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations 

Small  Business  Regulatory  Enfon  fiwHt 
Fairness  Act 

This  rule  is  not  a  major  rule  uiid<'r  5 
U.S.C.  804(2),  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  nave  signifurant  adverse 
effects  on  competition,  emplnvment. 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analvsis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  was  not  considered  a  major 
rule. 

f  'n  funded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  any  given  year 
on  an\'  governmental  entit\  or  the 
private  sec:tor. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining,  I  lulerground  mining. 

lJ.i!.',|    S.-j.tt'uiher  .T.  2001. 
Malcolm  B.  .\hrens. 
Acting  Regional  Director.  Mid-Continent 
Rciiinnal  Coordinating  Center. 
IKK  [)()(.  01-2,=)00n  Filed  10^-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  93 

[FRL-7075-6] 
RIN  206(>-AJ70 

Transportation  Conformity  Rule 
Amendments:  Minor  Revision  of  18- 
Month  Requirement  for  Initial  SIP 
Submissions  and  Addition  of  Grace 
Period  for  Newly  Designated 
Nonattainment  Areas 

AGENCY:  En\ironnient,il  Protection 
.■\gencv  (EPA!, 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  two  minor 
re\isions  to  the  transportation 
conforinit\  rule.  Trans[)ortation 
(  onformitv  is  required  by  the  Clean  Air 
.A(  t  to  ensure  that  federaliv  supported 
highwav  and  transit  project  activities 
are  cimsistent  with  ("conform  to")  the 
purpose  of  a  state  air  qualit\ 
implementation  plan  (SIP).  Conformitv 
to  the  purpose  of  the  SIP  means  that 
transportation  acti\ities  will  not  cause 
new  air  quality  violations,  worsen 
existing  violations,  or  delay  timely 
attainment  of  the  national  ambient  air 
qualitv  standards  EP.A's  transportation 
(  onforraity  rule  establishes  the  criteria 
and  procedures  for  determining  whether 
transportation  activities  conform  to  the 
state  air  quality  plan 

Toda\''s  proposal  would  implement  a 
recent  Clean  Air  Act  amendment  that 
provides  a  one-year  grace  period  before 
conformitv  is  required  in  areas  that  are 
designated  nonattainment  for  a  given  air 
qualitv  standard  for  the  first  time.  This 
Clean  Air  Ar.\  amendment  was  enacted 
on  October  27,  2000.  Today's  proposal 
formallv  adds  the  one-year  conformity 
grace  period  to  the  conformity  rule,  but 
the  grace  period  can  already  be  used  by 
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newly  designated  nonattainment  areas 
as  a  matter  of  law. 

This  proposal  would  also  revise  the 
timing  for  determining  conformity  aftrr 
a  Stat(>  submits  a  control  stratej^N 
implementation  plan  or  mamtenance 
plan  for  tfie  first  time  (an  "initial"  SIP 
submission).  The  current  cnnfiirmit\ 
rule  requires  a  c:onformitv 
determination  within  18  months  of  the 
submission  of  an  initial  SIP.  The 
proposed  rule  would  change  this 
requirement,  so  that  c(jnformitv  would 
be  required  within  18  months  of  EPAs 
affirmative  finding  that  the  SIP's  motor 
vehicle  emissions  budgets  are  adequate 
EPA  is  proposing  this  revision  as  a 
result  of  the  Marc;h  2.  1999,  ruling  b\ 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  Court 
{Environmental  Deff^nse  Fund  v.  EPA.  ft 
111..  167  F.  3d  B41,  DC.  Cir.  1999).  The 
court  stated  that  motor  vehicle 
emissions  budgets  from  an  initial  SIP 
submission  can  onlv  be  used  for 
(  onformit\  once  EPA  affirmativeU  tmds 
the  budgets  adequate.  Under  this 
approach,  state  and  local  agencies  have 
sufficient  time  to  redetermine 
conformitN'  where  initial  SIPs  are 
submitted  and  after  EPA  finds  such 
budgets  adequate  The  preamble  to  the 
proposal  also  clarifies  what  is 
con^iidered  an  initial  SIP  submissKm 
under  the  conformity  rule. 
DATES:  Comments  on  this  a(  tion  must  be 
n-ceived  by  November  .5.  2001. 
ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Raihation  fJocket  and 
Information  Center.  U.S.  Environmi'tital 
Protection  Agency.  Attention;  Docket 
No.  A-2001-12.  1200  Pennsylvania 
Avenue.  Mail  Code  6102.  Washington. 
DC  20460 

Materials  relevant  to  this  rulemaking 
are  in  Public  Docket  A-2001-12  located 
at  the  US.  Environmental  Protection 
Agency.  401  M  Street.  S\V  ,  Washington. 
DC;  20460  in  Room  M-1300,  Waterside 
Mall  (ground  floor).  Ph:  202-26O-7,=S48 
The  docket  is  open  and  supporting 
materials  are  available  for  review 
between  8  am.  and  5:30  p  m   on  all 
federal  government  workdays  "I'ou  ma\ 
have  to  pay  a  reasonable  fee  for  (  op\  iny 
docket  materials. 

This  proposal  is  available 
electronically  from  our  web  site.  See 
SUPPLEMENTARY  INFORMATION  for 
information  on  accessing  and 
downloading  files. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Kearns.  State  Measures  and 
C^onformity  Group.  Transportation  and 
Regional  Programs  Division.  US 
Environmental  Protection  Agency.  2000 
Tra\erwood  Drive.  .Ann  Arbor.  MI 
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48105,  kearns.denisp@epa.gov,  (734) 
214-4240;  or  Meg  Patulski,  State 
Measures  and  Conformity  Group. 
Transportation  and  K''gional  Programs 
Division.  LIS.  Environmental  Protection 
Agency.  2000  Traverwood  Drive.  Ann 
Arbor.  MI  4810.5;  pafiilski.meg@epa.gov: 
f;  :i4l  2  14-484  2 

SUPPLEMENTARY  INFORMATION:  You  can 
access  and  dounln.ni  tiniay's  proposal 
on  your  computer  bv  going  to  the 
following  address  on  EPA's  Web  site: 

Internet  Web  Site 

http://l^^\^^■.epa.gov/otaq/t^aq  [Once 

at  the  site,  click  on  'conformity.") 

Regulated  Entities 

Entities  potentially  regulated  by  the 
transportation  conformity  rule  are  those 
which  adopt,  approve,  or  fund 
transportatK)n  plans,  programs,  or 
projects  under  title  23  U.S.C.  or  title  49 
U.S.C.  Regulated  categories  and  entities 
affected  by  this  action  include: 


Category 


Examples  of  regulated  enti- 
ties 


Local  govern- 
ment. 


State  govern- 
rneni 

Federai  gov- 
ernment 


Local  transportation  and  air 
quality  agencies,  including 
metropolitan  planning  or- 
ganisations 

State  transportation  and  air 
quality  agencies 

Department  of  Transpor- 
tation (Federal  Higtiway 
Administration  (FHWA) 
and  Federal  Transit  Ad- 
ministration (FTA)). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  proposal.  This  table  lists 
th"  types  of  entities  that  EPA  is  aware 
(  ould  [iot«>ntial!y  be  regulated  by  the 
(  onfornutN  rule.  Otfier  types  of  entities 
not  listed  in  the  table  could  also  be 
regulated  To  determine  whether  vour 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  re<;uirements  in  40  CFR 
9.<,l{)2  of  the  traiispnri.iiiim  conformity 
rule  If  \ou  ha\  e  (jinstiuns  regarding  the 
applit  a[)ilit\  of  this  action  to  a 
particular  entit\ ,  (  onsult  the  person 
listed  in  the  po'ctniinLi  FOR  FURTHER 
INFORMATION  CONTACT  -,.(  tmii 

Th(^  contents  n[  this  preamble  are 
listed  in  liie  following  outline; 

I  W  hat  Is  Transportation  Conformity? 

II  (Jne-year  Grace  Period  for  Newly 

Designated  Nonattainment  Areas 
A.  Background 
R  What  Are  We  Proposing? 
(     How  Soon  Does  Confonnily  Apply  in  a 

\i'\v!\  Dpsipnated  Nonattainment  Area? 
1)  \\h\  Is ,(  C)ne-\ear  Grace  Period 

litiittu  lai  tor  Newly  Designated 

Nonaitainmunt  Areas? 


III.  Conformity  D^lfiiiiiii.iui.nv  mr  miu.n  ,mi' 

Submissions 

A.  Background 

B.  What  Are  We  Proposing? 

C.  Why  Are  We  Proposing  This  Change' 

D.  Examples:  When  Would  an  18-Monlh 
Clock  Start  for  an  Initial  SIP  Submission? 

IV.  How  Would  Today's  Proposal  Affect 

Conformity  SIPs? 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Paperwork  Reduction  Act 

C.  Regulatory  I'iexibility  Analysis 

D.  Unfunded  Mandates 

E.  National  Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  1.1045 

G.  Executive  Order  1,1084 

H.  Executive  Orders  on  Federalism 
I.  Executive  Order  13211 

1    What  Is  1  lanspiiil.itiiiii  (  onliitmil\? 

Transportation  conformity  is  required 
under  section  176(c)  of  the  Clean  Air 
Act  (42  U.S.C.  7506(c))  to  ensure  that 
federally  supported  highway  and  transit 
project  activities  are  consistent  with 
("conform  to")  the  purpose  of  a  state  air 
quality  implementation  plan  (SIP). 
Conformity  to  the  purpose  of  the  SIP 
means  that  transportation  activities  will 
not  cause  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  EPA's 
transportation  conformity  rule  (40  CFR 
parts  51  and  93)  establishes  the  criteria 
and  procedures  for  determining  whether 
transportation  activities  conform  to  the 
state  air  quality  plan. 

EPA  first  published  the  transportation 
conformitA'  rule  on  November  24.  1993 
(58  FR  62188).  Minor  revisions  were 
initially  made  to  the  rule  in  1995  (60  FR 
40098.  August  7.  1995  and  60  FR  57179. 
November  14.  1995).  and  more  recently 
in  the  spring  of  2000  (65  FR  18911, 
April  10.  2000) 

On  August  15,  1997.  a  comprehensive 
set  of  amendments  was  published  that 
clarified  and  streamlined  language  from 
the  1993  transportation  conformity  rule 
(62  FR  43780).  However,  several 
provisions  from  the  1997  rulemaking 
were  affected  by  the  U.S.  Court  ^f 
Appeals  for  the  District  of  Columbia 
Circuit  in  a  decision  made  on  March  2. 
1999  {Environmental  Defense  Fund  v. 
EPA.  et  ai.  167  F.  3d  641,  DC.  Cir. 
1999).  Today's  proposal  addresses  the 
impact  of  the  Man:h  2,  1999.  court 
decision  on  one  provision  of  the 
conformity  rule.  In  addition  to  today's 
action,  we  are  preparing  a  future 
proposal  that  will  further  amend  the 
1997  conformity  rule  based  on  the 
remaining  issues  addressed  bv  the 
court's  March  2.  1999,  decision. 

In  the  interim,  areas  where  conformity 
applies  are  currently  operating  under 
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administrative  guidance  that  EPA  and 

the  US  Department  of  Transportation 
(DOT)  issued  to  address  the  provisions 
directly  affected  bv  the  court  decision 
IMav  14.  1999.  Memorandum  from  Gay 
MacGreoor.  then-Director  of  the 
Regional  and  State  Programs  Division  of 
EPA's  Office  of  Transportation  and  Air 
Qualitv.  to  Regional  Air  Division 
Directors,  "Conformity  Guidance  on 
Implementation  of  March  2,  1999. 
Conformitv  C'ourt  Decision;"  and  lune 
18,  1999.  Memorandum  from  Kenneth 
R  Wvkle.  then-Administrator.  Federal 
Highway  Administration  (FHWA).  and 
Gordon  I   Linton.  then-Administrator. 
Federal  Transit  Administration  (FTA). 
to  FHWA  Division  Administrators, 
Federal  Lands  Hiyhwav  Division 
Engineers,  and  FTA  Regional 
Administrators,  "Additional 
Supplemental  Guidance  for  the 
Implementation  of  the  Circuit  Court 
Decision  Affecting  Transportation 
f"anformit\  ">   See  EP.\'s  web  site  listed 
m  the  SUPPLEMENTARY  INFORMATION 
section  to  download  an  el.M  tr-'Uu 
\ersion  of  cin\'  of  these  memoranda. 

II.  One-year  Grace  Period  for  Newly 
Designated  Nonatlainment  Areas 


A   Background  | 

Newlv  designated  nonatlainment 
areas  are  any  geographic  areas  or 
porti(ms  of  such  areas  which  EPA 
designates  as  nonattainment  for  the  first 
time  for  a  given  air  quality  standard. 
FPA  designates  an  area  as 

nonattainment"  when  its  air  quality 
violates  the  national  ambient  air  quality 
standards  (NAAQS)  set  bv  EPA  to 
protect  public  health.  EPA  designates 
areas  nonattainment  through  the 
Federal  Register  Nonattainment  areas 
that  are  reclassified  (or  "bumped  up")  to 
a  higher  classification  of  nonattainment 
for  a  given  standard  are  not  considered 
newlv  designated  nonattainment  areas. 
An  area  that  is  redesignated  from 
nonattainment  to  attainment  (i.e.. 
becomes  a  maintenance  area)  is  not 
considered  a  newlv  designated 
nonattamment  area.  Finally,  a 
maintenance  area  that  is  redesignated 
from  attainment  to  nfinattainment  is 
also  not  ctmsidered  d  newlv  designated 
nonattainment  area  for  th»'  [lurposes  of 
this  proposal 

Areas  can  be  designated 
nonattainment  for  more  than  one  air 
qualitv  standard   For  example,  if  an  area 
is  currently  designated  as  a  carbon 
monoxide  nonattainment  area  but  now 
has  monitoring  data  which  show  that  it 
is  violating  an  ozone  standard,  the  area 
would  be  considered  a  newK 
designated  nonattainment  area  for  ozone 


once  EPA's  final  ozone  nonattainment 
designation  is  effective. 

In  the  November  1995  conformity 
rule,  EPA  gave  newly  designated 
nonattainment  areas  a  ime-vear  grace 
period  before  conformity  applied  for  a 
given  standard  (§  93.102(d)  of  the 
November  14.  1995  final  rule,  60  FR 
57179).  However,  this  provision  was 
challenged  by  the  Sierra  Club,  and  the 
U,S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  overturned  the  grace 
period  on  November  4,  1997  {Sierra 
Clubv.EPA.etal..  129  F. 3d  137,  DC. 
Cir.  1997).  The  court  concluded  that  the 
Clean  Air  Act  in  effect  at  that  time  did 
not  provide  such  a  grace  period   In 
compliance  with  the  court's  decision, 
EPA  deleted  §  93.102(d)  in  a  final  rule 
published  on  April  10.  2000  (fiS  FR 
18911). 

However,  on  October  27.  2000.  an 
amendment  to  the  Clean  Air  Act  was 
enacted  providing  for  the  one-year  grace 
period  for  conformity  in  newly 
designated  nonattainment  areas, 
effective  immediately  [42  U.S.C. 
7506(c)(6)j. 

B.  What  Are  We  Proposing? 

As  a  result  of  Congress'  action.  EPA 
is  proposing  to  add  the  one-year 
conformity  grace  period  for  newly 
designated  nonattainment  areas  for  a 
given  air  quality  standard  to  the 
transportation  conformity  rule  We  are 
proposing  this  change  to  make  the 
transportation  conformity  rule 
consistent  with  the  amended  Clean  .Air 
Act. 

C.  How  Soon  Does  Conformity  Apply  in 
a  Newlv  Designated  Nonattainment 
Area'' 

Under  the  current  Clean  Air  Act  as 
amended  in  October  2000.  conformity 
applies  one  year  after  EPA  first 
designates  an  area  or  portion  of  an  area 
nonattainment  for  a  given  air  qualitv 
•  standard.  More  specifically,  conformity 
applies  one  year  after  the  effective  date 
of  EPA's  final  non.ittainment 
designation,  as  published  in  the  Federal 
Regi.ster. 

Therefore,  one  year  after  the  effective 
date  of  EPA's  designation  of  an  area  to 
nonattainment  for  a  given  standard,  a 
conforming  transportation  plan  and 
transportation  improvement  program 
(TIP)  must  be  in  place  in  order  to  fund 
or  approve  transportation  projects,  or 
the  area  will  be  in  a  conformity  lapse. 

In  the  absence  of  a  conforming 
transportation  plan  and  TIP,  no  new 
project-level  conformitv  determinations 
may  be  made  According  to  existing 
guidance,  exempt  projects  listed  in 
<^  93. 126   projects  listed  in  §93.127,  and 
projects  that  have  received  final  funding 


commitments  or  approvals  from  the 
FHWA  or  FTA  can  proceed  toward 
implementation.  Transportation  control 
measures  (TCMs)  that  EPA  has 
appro\od  into  a  SIP  can  also  proceed 
during  a  conformity  lapse.  TCMs  are 
projects  which  support  air  quality  goals 
bv  reducing  travel  or  affecting 
congestion.  A  new  conformity 
determination  for  the  transportation 
plan  and  TIP  based  on  all  pollutants 
that  apply  is  necessary  to  end  the 
conformity  lapse. 

The  transportation  plan  and  TIP  must 
conform  with  respect  to  all  pollutants 
for  which  the  area  is  designated 
nonattainment.  Transportation 
conformity  applies  in  areas  that  are 
designated  nonattainment  for  an  ozone 
standard,  carbon  monoxide,  particulate 
matter,  and  nitrogen  dioxide  criteria 
pollutants.  For  example,  a  carbon 
monoxide  nonattainment  area  which  is 
subsequently  designated  nonattainment 
for  ozone  has  a  one-year  grace  period 
before  conformity  determinations  must 
be  made  for  ozone;  conformity  would 
continue  to  apply  in  the  interim  for  CO. 
Bv  the  end  of  the  (me-year  grace  period, 
a  transportation  plan  and  TIP 
conformity  determination  must  be  in 
place  for  all  pollutants  in  a  given  area, 
in  this  case,  for  carbon  monoxide  and 
ozone. 

D   Wbv  Is  a  Onp-yrar  Grace  Period 
Beneficial  for  S'enly  Desi(inated 
Nonattainment  Areas^ 

Although  there  are  opportunities  for 
newlv  designated  areas  to  prepare  for 
the  conformity  process  prior  to  the 
effective  date  of  a  nonattainment 
designation,  areas  with  little  or  no 
conformity  experience  will  find  a  one- 
year  grace  period  beneficial  The  grace 
period  will  provide  these  areas  with 
additional  time  to  evaluate  their  long 
range  transportation  plans,  TIPs,  and 
projects,  and  to  complete  the  conformity 
process. 

III.  Conformity  Determinations  for 
Initial  SIP  Submissions 

A.  Background 

Under  §  93.104(e){2)  of  the  current 
conformitv  rule,  a  new  conformity 
determination  for  the  transportation 
plan  and  TIP  is  required  no  later  than 
18  months  after  the  date  that  a  State 
submits  for  the  first  time  a  SIP  (i.e..  an 
initial  SIP  submission)  that  establishes 
motor  vehicle  emissions  budgets.  This 
provision  was  created  in  the  November 
14,  1995,  final  rule  (60  FR  57179)  and 
August  15.  1997,  final  rule  (62  FR 
43780)  amending  the  conformity 
requirement.  See  these  final  rules  and 
the  proposals  (60  FR  44790.  August  29, 
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1995.  and  61  FR  36111.  July  9.  1996)  for 
more  background  information. 

An  initial  SIP  submission  is  a  control 
strategy  SIP  (i.e.,  a  reasonable  further 
progress  or  attainment  demonstration 
SIP)  or  a  maintenance  plan  that  is 
submitted  for  the  first  time  to  address  a 
specific  Clean  Air  Act  requirement  and 
includes  budgets  that  can  be  used  for 
conformity  purposes.  A  revision  to  an 
existing  approved  SIP  for  a  certain 
Clean  Air  Act  requirement  is  not 
considered  an  initial  SIP  submission 
and  therefore  would  not  start  a  new  18- 
month  clock  under  §93  104(e)(2). 

Under  the  current  conformity  rule,  if 
conformity  is  not  determined  within  18 
months  of  an  initial  SIP  submission,  the 
conformity  status  of  the  transportation 
plan  and  TIP  lapse.  See  Section  II. C.  of 
this  proposal  for  more  information  of 
which  projects  can  proceed  during  a 
lapse.  A  new  conformity  determination 
based  on  the  initial  SIP's  budgets  that 
EPA  has  found  adequate  and  any  other 
adequate  budgets  is  necessary  to  avoid 
or  end  a  conformity  lapse. 

There  may  be  limited  cases  where  an 
initial  SIP  is  submitted,  EPA  finds  its 
budgets  adequate,  but  then  the  state 
submits  a  revision  to  the  initial  SIP  with 
budgets  that  EPA  also  finds  adequate.  In 
this  case,  if  conformity  has  not  yet  been 
determined  to  the  budgets  in  the  first 
submission,  the  conformity 
determination  to  satisfy  the  18-month 
clock  must  be  demonstrated  to  the 
budgets  in  the  revised  SIP.  The  budgets 
in  the  previous  SIP  submission  would 
no  longer  apply  for  conformity 
purposes,  since  EPA  has  found  the  new 
budgets  adequate. 

As  stated  in  the  preamble  to  the 
August  29.  1995  proposal  (60  FR  44792). 
'■[tjhe  18-month  time  period  for 
determining  conformity  would  not  be 
affected  by  subsequent  changes  to  the 
submitted  control  strategy  SIP.  Fi5r 
example,  if  within  the  18-month  period 
the  initial  submission  is  revised  before 
conformity  has  been  determined,  the  18- 
month  clock  would  not  be  restarted. 
However,  when  conformity  is 
eventually  determined,  the  relevant 
motor  vehicle  emissions  budgets  must 
be  used.  If  conformity  to  the  initial 
submission  has  been  demonstrated  and 
that  submission  is  subsequently  revised. 
no  18-month  clock  would  be  started, 
until,  as  required  in  (§  93.104(e)(3)),  the 
SIP  is  approved  by  EPA." 

S   What  Are  We  Proposing? 

EPA  is  proposing  a  minor  revision  to 
§93. 104(e)(2)  to  ensure  that 
transportation  planners  have  sufficient 
time  to  consider  new  air  quality 
information  in  the  transportation 
planning  process,  so  that  the  goals  of  air 


quality  plans  are  achieved.  EPA 
proposes  to  change  the  trigger  point  or 
starting  point  of  the  reqinrement  tf) 
determine  conformity  from  within  Ih 
months  of  an  initial  SIP  submission  to 
within  18  months  of  the  efteclive  date 
of  the  Federal  Register  notice 
announcing  EPA's  finding  that  the 
budgets  in  an  initial  SIP  submission  are 
adequate  The  net  effect  is  that  areas 
will  have  the  full  18  months  to  satisfy' 
the  conformity  requirement  for  initial 
submissions.  See  Section  III  D  for 
examples  of  how  toda\'s  proposal 
would  be  implemented 

Today's  proposal  does  not  rhange  the 
current  requirement  to  redetermine 
conformity  for  each  initial  SIP  that  is 
submitted  for  a  given  pollutant, 
standard,  and  Clean  .•\ir  Act 
requirement.  For  example,  an  18-month 
conformity  clock  would  still  be  started 
for  the  first  attainment  demonstration 
for  a  given  pollutant  and  standard  ihat 
an  area  submits  and  EP,-\  find^ 
adequate,  Other  conformity 
determinations  would  be  triggered  bv 
the  first  rate-of-progress  SIP  or 
maintenance  plan  that  is  submitted  and 
found  adequate  for  each  standard  that 
applies.  Today's  proposal  changes  only 
the  date  on  which  these  18-month 
clocks  begin  to  run  As  previously 
discussed,  if  an  area  re\ises  its  initial 
SIP  submission  and  EPA  finds  the 
revised  budgets  adequate  before 
§93, 104(e)(2)  is  satisfied,  then  the 
conformity  determination  would  be 
based  on  the  budgets  in  the  most  recent 
submission  found  to  be  adequate. 

Finally,  today's  proposal  does  not 
change  the  current  rule's  requirement 
that  an  area  need  only  satisfy  the  18- 
month  requirement  to  determine 
conformity  to  an  initial  SIP  submission 
once  for  a  given  Clean  Air  .Act 
requirement.  Once  §  93.104(e)(2)  is 
satisfied.  EP.A  believes  that  it  does  not 
have  to  be  satisfied  again  for  subsequent 
submissions  of  the  same  tvpe  prior  to 
EP.A  SIP  approval.  EPA  required  the  18- 
month  conformity  determination  clock 
to  introduc  e  new  air  quality  data  into 
the  conformity  process  quickly.  Once 
this  has  been  done,  it  would  be 
unreasonable  to  requij-e  further 
determinations  where  SIP  suhniissions 
are  revised.  A  new  18-m(inth  i  lock  also 
starts  when  EP.A  approves  each  control 
strategy  SIP  revision  and  maintenance 
plan  which  establishes  or  re\  ises  a 
motor  vehicle  emissions  budget, 
according  to  §  93.104(e)(3)  of  the 
transportation  conformity  rule  EP,-\ 
believes  that  this  requirement,  alonij 
with  other  transportation  planning  ami 
conformity  requirements,  provides  a 
sufficient  opportunity  for  periodicall\ 


introducing  new  air  quality  information 
into  the  conformity  process. 

C.  Why  Are  We  Proposing  This  Change? 

The  proposal  would  ensure  that  all 
areas  have  the  full  18  months  from  the 
time  motor  vehicle  emissions  budgets 
become  adequate  to  make  transportation 
plan  and  TIP  conformity  determinations 
to  initial  SIP  submissions,  which  is  not 
the  case  under  the  current  conformity 
rule. 

In  the  1997  conformity  rule  (40  CFR 
93.118(e)(1)).  areas  could  use  the  motor 
vehicle  emissions  budgets  from  an 
initially  submitted  SIP  for  conformity  45 
days  after  we  received  the  SIP,  unless 
EPA  declared  the  budgets  inadequate  for 
conformity  purposes.  On  March  2,  1999, 
the  U.S.  Court  of  Appeals  for  the  DC. 
Circuit  issued  a  decision  on  a  challenge 
to  the  1997  transportation  conformity 
rule  {Environmental  Defense  Fund  v. 
HPA.  etal.  167  F.  3d  641.  DC.  Cir. 
1999).  The  court  ruled  that  SIP  budgets 
caimot  be  used  for  conformity  until  EP.A 
affirmatively  finds  those  budgets 
adequate. 

In  response  to  the  court's  decision. 
EPA  issued  guidance  regarding  the 
process  that  is  used  to  review  the 
adequacy  of  budgets  for  conformity 
purposes  The  process  described  in  this 
guidance  has  been  in  effect  since  shortly 
after  the  court's  March  2,  1999,  ruling 
(May  14    1mm'<  EP.A  memorandum  from 
Ga\  Ma((.r<'i;Mr   then -Director  of  the 
Regional  riiii  M.ite  Programs  Division  in 
the  Offic  r    ;  !  i  iMsportation  and  Air 
Ouality.  !     Ki>:ii  nal  Air  Division 
Directors,    Conformity  Guidance  on 
Implementation  of  March  2,  1999.  Court 
Decision"). 

Today's  action  would  align  the 
conformity  rule  with  EPA's  existing 
guidance  and  with  the  March  2,  1999, 
conformity  court  decision.  Requiring 
conformity  following  the  effective  date 
of  EPA's  adequacy  finding  on  the 
budgets,  instead  of  the  date  that  an 
initial  SIP  is  submitted,  ensures  that 
new  information  is  incorporated  in  a 
timely  and  reasonable  manner. 

As  described  in  the  May  14,  1999, 
memorandum,  EPA's  current  adequacy 
process  starts  when  a  new  SIP  is 
submitted  and  ends  with  the  effective 
(late  of  our  adequacy  finding,  which  we 
formally  announce  through  a  Federal 
Register  notice.  EPA  tries  to  complete 
an  adequacy  review  in  approximately 
three  months,  although  in  some  cases 
additional  time  is  needed. 

Areas  cannot  begin  the  process  of 
determining  conformity  using  the 
submitted  budgets  with  certainty  until 
EP.A  has  determined  that  the  budgets  are 
.idequate  Under  our  current  conformity 
rule  and  the  court  decision,  a 
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conformity  determination  cannot  be 
made  until  budgets  are  found  adequate, 
and  therefore,  transportation  agencies 
mav  not  want  to  invest  time  and 
resources  completing  a  regional 
emissions  analysis  and  conformity 
determination  prior  to  knowing  which 
SIP  budgets  apply.  As  a  result,  under 
the  current  rule,  areas  have  a  ma.ximum 
of  15  months  to  determine  conformity 
following  an  initial  SIP  submission  [i.e.. 
the  18-month  conformity  clock  for 
initial  submissions  minus  the  three 
months  minimally  required  for  EPA  to 
determine  adequacy).  Where  adequacy 
review  is  complex  and  subsequently 
delayed,  areas  may  have  even  less  time 
to  determine  conformity  under  the 
current  rule.  As  a  practical  matter,  if 
budgets  cannot  be  used  until  EPA 
completes  its  adequacy  review  and  the 
finding  becomes  effective,  the  18-month 
clock  for  conformity  should  not  start 
until  that  time.  EPA  believes  it  is  more 
equitable  for  areas  to  have  the  full  18 
months  to  complete  conformity 
determinations. 

There  can  also  be  situations  where 
EPA  finds  submitted  budgets  adequate, 
but  later  finds  them  inadequate  because 
new  information  has  bec:ome  available 
that  affects  the  adequacy  of  the  budgets. 
In  these  situations,  conformity 
implementers  may  try  in  good  faith  tn 
determine  conformity  to  adequate 
budgets  in  an  initial  SIP  submission 
within  18  months,  onlv  to  have  the 
budgets  found  inadequate  before  a 
conformitv  determination  is  made. 

To  address  the  situations  described 
above  and  based  on  our  experience  in 
implementing  conformitv  to  date.  EPA 
continues  to  believe  that  areas  should 
have  the  full  18  months  to  determine 
conformitv  An  18-month  period 
provides  areas  with  the  time  needed  to 
assess  new  information  contained  in  a 
SIP.  We  continue  to  encourage  air 
qualitv  and  transportation  planners  to 
coordinate  their  processes  so  that  new 
air  quality  plans  can  be  used 
expeditiously  in  the  transportation 
conformity  and  planning  processes 
Finally,  today's  proposal  does  not 
weaken  the  conformity  rule  provisions 
or  the  SIP  process.  For  example.  EPA 
considered  whether  starting  the  18- 
month  clock  from  adequacy  (rather  than 
from  the  state's  submission  of  the  SIP) 
would  result  in  SIPs  being  submitted 
with  inadequate  budgets. 

EPA  does  not  believe  that  this 
situation  would  be  encouraged  by 
todav's  proposal.  There  are  many  other 
considerations,  aside  from  the 
conformity  process,  that  are  in  place  to 
encourage  the  development  of  SIPs  that 
can  be  approved  with  adequate  budgets 
Due  to  the  significant  level  of  state  and 


local  government  resources  that  are 
involved  in  developing  a  SEP  that  meets 
Clean  Air  Act  requirements,  it  is 
uniikeiv  that  a  state  or  area  would 
choose  to  submit  a  SIP  with  inadequate 
budgets  simplv  to  avoid  an  18-month 
conformitv  clock  from  starting  for  an 
initial  SIP  submission. 

D.  Examples:  When  Would  an  18-Month 
Clock  Start  for  an  Initial  SIP 
Submission? 

The  following  examples  help 
illustrate  what  tvpes  of  situations  trigger 
or  do  not  trigger  the  18-month 
conformitv  requirement  for  initial  SIP 
submissions  There  could  be  other  cases 
that  are  luit  des(  ribed  here  but  could  be 
implemented  under  this  proposal. 

How  would  this  proposal  affect  areas 
where  an  18-month  clock  is  currently 
running'  In  areas  where  an  18-month 
clock  for  an  initial  submission  has 
already  started  and  has  not  yet  been 
satisfied,  this  proposed  change  would 
alter  those  clocks.  In  these  areas,  EPA 
proposes  that  a  new  18-month  clock 
would  be  started  on  the  effective  date  of 
EPA's  positive  adequacy  finding  for 
budgets  contained  in  an  initial  SIP 
submission  If  EPA  has  already  found 
budgets  in  the  initial  SIP  submission 
adequate  and  conformity  has  not  been 
determined  tn  these  budgets,  the  new 
18-month  clock  would  begin  on  the 
effective  date  of  EPAs  affirmative 
adequacv  finding.  An  18-month  clock 
would  not  yet  be  started  if  EPA  is  still 
re\iewing  budgets  for  adequacy,  or  if 
EP.A  subsequently  finds  submitted 
budgets  inadequate. 

For  example,  suppose  an  area 
submitted  its  first  attainment 
demonstration  15  months  ago.  EPA 
found  the  budgets  in  the  attainment 
demonstration  adecjuate.  and  our 
finding  was  effe[:ti\e  five  months  after 
submission.  A  conformity  determination 
on  the  transportation  plan  and  TIP  has 
vet  to  be  made.  Under  our  current  rule, 
the  area  would  have  only  three  more 
months  to  do  conformity  (i.e.,  the 
tairrent  rule  requires  conformity  to  be 
determined  18  months  after  submission, 
and  it  has  been  15  months  since  the  SIP 
was  sutimitted).  In  contrast,  under 
todav  s  proposal,  the  area  would  still 
have  eight  months  to  determine 
conformity  to  the  budgets  in  the  initial 
SIP  (i.e.,  the  clock  would  start  on  the 
effective  date  of  EPA's  adequacy  finding 
which  happened  10  months  ago). 

Is  a  new  conformity  determination 
triggered  if  EPA  finds  the  budgets 
inadequate  during  its  adequacy  review? 
No,  if  EPA  finds  budgets  inadequate,  the 
18-month  clock  for  a  conformity 
determination  would  not  be  triggered. 
Inadequate  budgets  cannot  be  used  for 


conformity  determinations,  and  the 
requirement  to  conduct  a  determination 
is  only  triggered  by  budgets  that  can  be 
used  for  conformity.  An  18-month 
conformity  clock  would  be  triggered  in 
the  future  if  a  new  SIP  is  submitted  for 
the  same  Clean  Air  Act  requirement  and 
EPA  finds  its  budgets  adequate.  This 
new  SIP  would  be  considered  an  initial 
submission  since  the  prior  SIP's  budgets 
were  found  inadequate. 

What  happens  if  EPA  finds  the 
budgets  adequate  hut  later  finds  them 
inadequate?  There  have  been  limited 
cases  where  EPA  finds  the  budgets 
adequate  during  our  initial  adequacy 
review,  but  EPA  later  reverses  its 
decision  because  of  new  information 
that  indicates  that  the  budgets  are  in  fact 
inadequate. 

In  such  a  case  under  the  current  rule 
and  under  this  proposal,  if  a  conformity 
determination  had  been  approved  by  the 
metropolitan  planning  organization 
(MPO)  and  the  Department  of 
Transportation  (DOT)  before  the 
effective  date  of  the  Federal  Register 
notice  announcing  EPA's  subsequent 
finding  that  the  budgets  are  inadequate, 
the  requirement  to  determine 
conformity  within  18  months  of  the 
initial  attainment  demonstration  would 
be  satisfied.  The  conformity 
determination  for  the  transportation 
plan  and  TIP  would  continue  to  remain 
valid,  pursuant  to  §  93.1 18(e)(3)  of  the 
current  conformity  rule  and  this 
proposal.  In  this  particular  case,  a  new 
18-month  conformity  clock  for  an  initial 
submission  would  not  start  if  the  state 
subsequently  makes  a  new  initial  SIP 
submission  containing  budgets  that  EPA 
also  finds  adequate.  A  new  18-month 
clock  would  not  start  in  this  situation 
because  the  conformity  requirement  for 
initial  submissions  only  needs  to  be 
satisfied  once  for  a  specific  Clean  Air 
Act  requirement. 

However,  if  the  MPO  and  DOT  had 
not  determined  conformity  to  the 
submitted  budgets  before  EPA  found  the 
budgets  inadequate,  the  requirement  to 
determine  conformity  within  18  months 
of  an  initial  SIP  submission  under 
§  93.104(e)(2)  would  not  be  satisfied.  In 
this  situation,  EPA  is  proposing  that  an 
18-month  clock  would  start  when  the 
state  makes  a  new  initial  SIP  submission 
and  EPA  finds  its  budgets  adequate  for 
conformity  purposes.  Transportation 
agencies  would  have  a  new  18-month 
time  period  to  determine  conformity 
once  the  new  budgets  are  in  place. 

In  certain  ozone  areas,  is  a  new  18- 
month  conformity  clock  started  when 
EPA  finds  budgets  adequate  that  are 
submitted  to  reflect  additional  control 
measures  or  MOBIl£6  estimates  of  Tier 
2  vehicle  and  fuel  standards?  No,  EPA 
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has  already  stated  that  these  SIP 
revisions  are  not  initial  SIP  submissions 
that  start  18-month  clocks  under 
§  93.104(e)(2).'  EPA  addressed  this 
question  in  the  July  28.  2000. 
supplemental  notice  of  proposed 
rulemaking  (65  FR  46386)  for  certain 
ozone  nonattainment  areas, 

IV.  How  Would  Today's  Proposal  Affect 
Conformity  SIPs? 

Clean  Air  Act  section  176(c)(4)(C) 
requires  states  to  submit  revisions  to 
their  SIPs  to  reflect  the  criteria  and 
procedures  for  determining  conformitv. 

Section  51.390(b)  of  the  conformitv 
rule  specifies  that  after  EPA  approves  a 
conformity  SIP  revision,  the  federal 
conformity  rule  no  longer  governs 
conformity  determinations  (for  the  parts 
of  the  rule  that  are  covered  by  the 
approved  conformity  SIP).  In  some 
areas.  EPA  has  already  approved 
conformitv  SIPs  which  include 
§  93.104(e)(2)  from  the  1997 
transportation  conformity  rule.  In  these 
areas,  the  final  rule  amendment  that 
changes  this  requirement  as  described 
in  today's  proposal  will  be  efft  ctive 
only  when  this  amendment  is  included 
in  a  conformity  SIP  revision  and  EPA 
approves  that  SIP  revision.  EPA  will 
work  with  states  to  approve  such 
revisions  as  expeditiously  as  possible 
through  flexible  administrative 
techniques  such  as  parallel  processing 
and  direct  final  rulemaking. 

In  contrast,  the  one-year  conformitv 
grace  period  applies  as  a  statutorv 
matter  for  all  newly  designated 
nonattainment  areas,  including  areas 
that  have  EPA-approved  conformitv 
SIPs,  since  this  grace  period  is  alreadv 
required  as  a  matter  of  law. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  |58  FR 
51735  (October  4.  1993)1  the  Agency 
must  determine  whether  the  regulatorv 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  significant 
"regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
otherwise  adversely  affect  in  a  material 
wav  the  economy,  a  sector  of  the 


'  In  this  answer.  EPA  is  assuming  that  the  original 
attainmeiil  budgets  that  included  interim  MOBII.ES- 
based  Tier  2  estimates  were  adequate  nnd  approved 
as  part  of  the  attainment  demonstration   If  the 
original  MOBlLE.'i-based  budgets  were  found 
madequate  prior  to  being  used  in  a  ( (informit\ 
determin.ition.  then  the  MOBILEfi  budgets  would  be 
considered  an  initial  submission  that  starts  an  18- 
month  clock  under  ^9:M04|p|(2) 


economy,  productivity,  competition, 

jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agen(  \ . 

(3)  Materially  alter  the  budgetarv 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this 
proposal  is  not  a  "significant  regulatorv 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  proposal  does  not  impose  any 
new  information  collection 
requirements  from  EPA  which  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980.  44  IJ.S.C.  3501 
pt  seq.  An  ,\gencv  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  currently  \alid  OMB 
c:(mtrol  number 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  bv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency  This  includes  the  time  needed 
to  review  instructions:  develop,  acquire 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  \erifying  information, 
processing  and  maintaining 
information,  and  disc:losing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  an\ 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources, 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

C.  Regulator}-  Flexibility  Analysis 

The  Regulatory  Flexibility  Act.  as 
amended  by  the  Small  Business 
Regulator*-  Enforcement  Fairness  Act  of 
1996,  requires  the  agency  to  (.onduct  a 
regulatorv-  flexibility  analysis  of  any 
significant  impact  a  rule  will  have  on  a 
substantial  number  of  small  entities 
Small  entities  include  small  businesses 
small  not-for-profit  organizations  and 
small  government  jurisdictions. 

EPA  has  determined  that  today's 
proposed  rule  will  not  have  a  signifif:ant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  directly  affects 
federal  agencies  and  metropolitan 


planning  organizations,  which  by 
definition  are  designated  only  for 
metropolitan  areas  with  a  population  of 
at  least  50.000,  These  organizations  do 
not  constitute  small  entities.  The 
Regulatory  Flexibility  Act  defines  a 
"small  governmental  jurisdiction"  as 
the  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act.  5 
use.  601  et  seq..  1  certify  that  "this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (LIMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory-  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with    Federal  mandates'"  that  may 
result  in  expenditures  to  State,  local. 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  L'MR.-\  generally  requires  EPA  to 
identif\  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
.idopt  the  least  costly,  most  cost- 
effective  or  l(>ast  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law .  Moreover,  section  205 
allows  EPA  to  adopt  an  altemative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
.•\dministrator  publishes  with  the  final 
rule  an  explanation  why  that  altemative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
go\  ernments.  it  must  have  developed 
under  section  203  uf  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  deyeloprnent  of  EPA  regulatory' 
proposals  with  ^lunifif  ,irit  Federal 
mtergovt'rnmentdl  iiunKlates.  and 
informing,  educating,  and  advising 
small  go\  ernments  on  compliance  with 
the  regulatory  requirements. 

EP.A  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
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expenditures  of  SlOO  million  or  more 
for  State,  local,  and  tribal  government.s, 
in  the  aggregate,  or  the  private  sector  in 
anv  one  vear.  These  rule  amendments 
simplif>'  the  conformity  rule  and  make 
it  more  practicable  to  implement  and 
are  being  promulgated  to  formalize  what 
the  court  and  Congress  have  already 
decided  as  a  legal  matter  They  do  not 
impose  anv  additional  burdens.  Thus, 
todav's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  \JMYL\  and  EPA  has  not 
prepared  a  statement  with  respect  to 
budgetar\-  impacts. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  {■■\TT\A"].  Public  Law  No. 
104-11.3.  section  12(d)  (15  T  S.C.  272 
note)  directs  EPA  to  use  voluntan,- 
consensus  standards  in  its  regulatorv 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary- 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntarv'  consensus 
standards  bodies  The  NTT.\A  directs 
EPA  to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary'  consensus  standards 

This  rulemaking  does  not  involve 
technical  standards  Therefore,  the  use 
of  voluntary  consensus  standards  does 
not  applv  to  this  proposed  rule 

F.  Executive  Order  J  3045      I 

Executive  Order  13045:    Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that; 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulator\-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agencv 

This  proposal  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  within  the 
meaning  of  Executive  Order  1 2866  and 
does  not  require  the  consideration  of 
relative  environmental  health  or  safety 
risks. 


G  Executive  Order  13084 

On  lanuarv  1.  2001.  EO13084  was 
superseded  hv  E013175.  However,  this 
proposed  rule  was  developed  during  the 
period  when  EO13084  was  still  in  force, 
and  so  tribal  considerations  were 
addressed  under  £013084 
Development  of  thf'  final  rule  will 
address  tribal  considerations  under 
E013175.  Under  Executive  Order  13084, 
EP.-\  mav  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pav  the  direct  compliance 
costs  incurred  b\  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summarv  of  the  nature  of  their  concerns, 
and  a  statement  supponing  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

The  Clean  Air  Act  requires  conformity 
to  applv  in  nonattainment  and 
maintenance  areas,  and  today's 
proposed  rule  does  not  significantly  or 
uniquelv  affect  the  communities  of 
Indian  tribal  governments.  The 
proposed  rule  does  not  impose  any 
requirements  on  tribal  governments. 
Accordingly,  the  requirements  of 
section  3(bj  of  Executive  Order  13084 
do  not  applv  to  this  proposed  rule. 

//  Executive  Orders  on  Federalism 

Executive  Order  13132.  Federalism 
(64  FR  43255.  August  10,  1999),  revokes 
and  replaces  Executive  Orders  12612 
(Federalism)  and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  State  law  unless  the  Agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

U  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (0MB),  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
Prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  Agency's 
position  supporting  the  need  to  issue 
the  regulation,  and  a  statement  of  the 
extent  to  which  the  concerns  of  State 
and  local  officials  have  been  met.  Also, 
when  EPA  transmits  a  draft  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  Agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  proposed  rule,  which  amends  a 
regulation  that  is  required  by  statute, 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132.  The 
Clean  Air  Act  requires  conformity  to 
apply  in  nonattainment  and 
.'naintenance  areas,  and  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  directed  EPA  to  find  the  motor 
vehicle  emissions  budgets  contained  in 
a  SIP  affirmatively  adequate  before  the 
budgets  cein  be  used  in  conformity 
determinations.  To  effectively 
implement  the  court's  directive  on  this 
matter,  we  believe  it  is  necessary  to 
modify  the  timing  of  when  one  of  our 
existing  frequency  requirements  for 
conformity  is  required.  The  rule  also 
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would  provide  newly  designated 
nonattainment  areas  with  a  one-year 
grace  period  before  conformity  becomes 
applicable,  as  required  by  a  recent 
amendment  to  the  Clean  Air  Act. 

In  summar\'.  this  proposed  rule  is 
required  by  statute  and  the  court's 
interpretation  of  the  statute,  and  by 
itself  will  not  have  substantial  impact 
on  States.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  proposed  rule. 

/.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Action  Concerning 
Regulations  That  Significantly  Affect 
Energv  Supplv.  Distribution,  or  Use"  (66 
FR  28355(May  22.  2001)  because  it  is 
not  a  significant  regulatorv  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  93 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Transportation.  Volatile  organic 
compounds. 

Drttpii:  .Scptcnihcr  28   2(H)1, 
Christine  Todd  Whitman, 

Administrator 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  93  is  proposed  to 
be  amended  as  follows; 

PART  93— {AMENDED] 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  42  U.S.C   7401-7671q 

2.  Section  93  102  is  amended  by 
adding  paragraph  (d)  to  read  as  follows; 

§93.102    Applicability. 

***** 

(d)  Grace  period  for  new 
nonattainment  areas.  For  areas  or 
portions  of  areas  which  have  been 
designated  attainment  or  not  designated 
for  any  standard  for  ozone.  CO,  PMk.  or 
NO:  since  1990  and  are  subsequently 
redesignated  to  nonattainment  or 
designated  nonattainment  for  any 
standard  for  any  of  these  pollutants,  the 
provisions  of  tbis  subpart  shall  not 
apply  for  12  months  following  the 
effective  date  of  final  designation  to 
nonattainment  for  each  standard  for 
such  pollutant. 

3.  §  93.104  is  amended  by  revising 
paragraph  (e)(2)  to  read  as  follows; 

§93.104    Frequency  of  conformity 
determinations. 

***** 

(e)  *   *    * 


(2)  The  effective  date  of  EPA's  finding 
that  motor  vehicle  emissions  budgets 
from  an  initially  submitted  control 
strategy  implementation  plan  nr 
maintenance  plan  are  adequate  piir'^iMnt 
to  §93.118  and  can  be  used  for 
transportation  conformity  purposes; 
***** 

IFK  l)(i(..  (J1-2.')U1"  i  ilc(i  10-^-01:  8:45  am] 

BILLING  CODE  6560-5(>-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[WH-FRL-7076-2] 
RIN  204&-AB75 

National  Primary  Drinking  Water 
Regulations;  Arsenic  and  Clarifications 
to  Compliance  and  New  Source 
Contaminants  Monitoring 

AGENCY:  Environment,^!  Protection 

Agency  (EPA). 

ACTION:  Notice  of  data  availability. 


SUMMARY:  Today's  action  announces  the 
availability  of  three  reports  and 
recommendations  on  the  science,  cost  of 
compliance,  and  benefits  analyses  in 
support  of  a  rule  on  arsenic  in  drinking 
water.  These  reports  were  prepared  hv 
panels  convened  by  the  National 
Academy  of  Sciences,  the  National 
Drinking  Water  .'\dvisory  Count  il,  and 
the  EPA  Science  Advisory'  Board  The 
establishment  and  operation  of  each  of 
these  independent,  expert  panels  was 
described  in  a  [ulv  19.  2001.  Federal 
Register  proposed  rule  The  luK  19 
proposal  also  requested  comment  on 
whether  data  and  analyses  support 
setting  the  enforceable  arsenu  drinking 
water  standard,  or  Maximum 
Contaminant  Level  (MCL),  at  3 
micrograms  per  liter  (ug/L)  (the  feasible 
level).  5  ug/'L  (the  level  proposed  in 
lune  2000).  10  ug/L  (the  level  published 
in  the  January  2001  rule).  20  ug/L,  or 
some  other  level  The  availability  of 
these  three  reports  allows  commenters 
to  consider  this  information  in 
preparing  their  comments  on  thf  (ul\ 
19.  2001.  proposal,  and  to  comment  on 
the  data,  analyses,  and  ('on(  lusmns  that 
EPA  should  consider 
DATES:  Comments  must  be  in  urituit: 
and  either  postmarked  or  re(  (m\  I'd  by 
EPA's  Water  Docket  by  October  .n. 
2001. 

ADDRESSES:  EPA  accepts  comments  hv 
three  delivery  methods: 

(1)  Mailed  to  the  W-99-16-V]  Arsenic 
Comments  Clerk.  Water  Docket  (MC- 
4101);  US  EPA,  1200  Pennsylvania 
Avenue,  .NW.,  Washington.  DC  20460 


(2)  Hand  delivered  (e.g.,  courier  or 
overnight  delivery'  service)  to  EPA's 
Water  Docket,  located  at  401  M  Street, 
SW;  East  Tower  Basement  Room  57,  in 
Washington,  DC:  between  9  a.m.  and 
3:30  p.m.  Eastern  Daylight  Time, 
Monday  through  Friday,  except 
holidays. 

(3)  Electronically  sent  to  ow-arsenic- 
dorket'Sfpn  C"V  ^•"   SUPPLEMENTARY 
INFORMATtON  !nr  i;;.    I    ;:].,.:--  nlLii  other 
inf nil  itj   II  ibout  electronic  filing  and 

dm   k''t    lr\  ].'W 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinkiiii;  W  dter  Hotline,  phone: 
(800) 426-4791  ur  (703) 412-3330,  e- 
mail:  hotline-sdwa@epa.gov  for  general 
information,  meeting  information,  and 
copies  of  arsenic  regulations  and 
support  documents.  For  other  inquiries, 
contact  Richard  Reding,  (202)  260-4441. 
•'-mail;  reding. richard&epa  gov. 
SUPPLEMENTARY  INFORMATION 

Additional  Information  for  (  ((nuiuntirs 

\o  facsimiles  (faxes),  compressed  or 
zipped  files  will  be  accepted,  and 
comments  must  be  submitted  in  writing. 
Please  submit  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references)  and  identify'  your 
submission  by  the  docket  number  W- 
99-16-VI.  To"  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  comments  cite,  where 
[xissible.  the  question(s)  or  sections  and 
[)age  numbers  in  the  document  or 
supporting  documents  to  which  each 
comment  refers.  Commenters  should 
use  a  separate  paragraph  for  each  issue 
discussed.  Commenters  who  want  EPA 
to  acknowledge  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  envelope. 

EP.N  lisi  '^  \\    rdPerfect  as  its  standard 
software,  so  electronic  attachments 
(including  3.5  inch  floppy  disks)  must 
be  identified  as  docket  submissions  for 
W-99-16-VI  and  submitted  in 
WordPerfect  8  (or  older  version)  or 
ASCII  file  format  (unless  four  hard 
rnpie';  are  also  submitted).  Comments 
,itt,i(  liiii  ill  other  electronic  formats 
'  L.    \\    rd   pdf,  Excel,  and  compressed 
or  /!i![i>(i  files)  must  also  be  submitted 
as  hard  copies.  If  you  submit  your 
comment  both  electronically  and  as  a 
hard  copy,  please  note  this  on  both 
submissions  so  the  Docket  can  link  your 
submissions  as  one  comment  rather 
than  two  separate  comments.  Electronic 
r  omments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

There  is  no  need  to  submit  a  comment 
to  repeat  views  stated  in  previous 
comments,  or  if  you  do  not  have 
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additional  data  relevant  to  these  three 
reports.  The  Agency  does  not  send  out 
individual  replies  to  respond  to  those 
who  submit  comments. 

Availability  of  Docket 

For  an  appointment  to  review  the 
docket  for  this  rulemaking,  call  (202) 
260-3027  between  9  a.m.  and  3;30  p.m 
Eastern  Daylight  Time,  Monday  through 
Friday  and  refer  to  Docket  W-99-16-V! 
Every  user  is  entitled  to  100  free  pages. 
and  after  that  the  Docket  charges  15 
cents  a  page.  Users  are  invoiced  after 
they  copy  $25.  which  is  267 
photocopied  pages.  The  Safe  Drinking 
Water  Hotline  can  provide  some  hard 
copies  of  some  of  the  supporting 
documentation  and  some  electronicaliv 
(phone:  (800)  426-4791  or  (703)  412- 
3330.  e-mail:  hotline-sdwaSepa  gov). 
EPA's  arsenic-in-drinJting-water  web 
page  contains  links  to  the  arsenic 
Federal  Register  documents  and  other 
supporting  material  at  w'H'w  epa  gov/ 
safewater/arsenic.html 

I.  Background 

In  the  Monday.  January  22.  2001. 
Federal  Register  (US  EPA  2001a).  EPA 
issued  regulations  revising  the  arsenic 
drinking  water  standard  and  clarifv'ing 
compliance  and  new-source 
contaminants  monitoring  provisions  (66 
FR  6976).  The  Agency  established  a 
health-based,  non-enforceable 
Maximum  Contaminant  Level  Goal 
(MCLG)  for  arsenic  of  zero  milligrams 
per  liter  (mg/L)  in  §  141.15(b)  and  an 
enforceable  Maximum  Contaminant 
Level  (MCL)  for  arsenic  of  0.01  mg/L 
(i.e.,  10  micrograms  per  liter  (^ig/L))  for 
both  community  water  systems  (CWSs) 
and  non-transient  non-community  water 
systems  (NTNCWSs)  in  §  141,62(b)(16). 
(Although  EPA  lists  drinking  water 
standards  in  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFK)  in  units  of 
mg/L.  the  Agency  will  refer  to  arsenic 
concentrations  in  ng/L  in  this  notice.) 

The  .\gency  issued  a  final  rule  (US 
EPA  2001b)  on  May  22.  2001  (66  FR 
28342).  to  delay  the  effective  date  of  th«- 
Ianuar\-  2001  arsenic  rule  until  February 
22,  2002.  The  purpose  of  the  delayed 
effective  date  was  to  allow  the  .\gency 
to  conduct  additional  reviews  of  the 
arsenic  rule,  including  the  three  reviews 
that  are  the  subject  of  today's  notice, 
and  to  provide  opportunities  for 
additional  public  comment  prior  to  a 
final  decision  about  the  MCL. 


//.  Where  May  I  Obtain  Copies  of  the 
Three  bxpert  Panel  Reports? 

A.  The  National  Academy  of  Sciences' 
(NAS)  National  Research  Council's 
(NRC)  Report 

NAS  has  published  the  NRC  the 
health  science  review  report.  "Arsenic 
in  Drinking  Water:  2001  Update"  (NRC 
2001 )  which  is  available  for  review  or 
purchase  on  the  National  Academy 
Press  web  site:  www.nap.edu/catalog/ 
10194.html.  The  2001  NRC  report 
reviewed  and  analyzed  relevant 
toxicological  and  health-effects  studies 
published  since  the  1999  NRC  report  on 
arsenic  as  well  as  the  analysis 
performed  by  EPA  in  support  of  the 
January  2001  rule. 

B.  National  Drinking  Water  Advisory 
Council  (NDWAC)  Report 

The  NDWAC  has  submitted  the  cost 
review  report,  dated  August  14.  2001. 
"Report  of  the  Arsenic  Cost  Working 
Group  to  the  National  Drinking  Water 
Advisorv  Council"  (US  EPA  2001e).  at 
www  epa.gov/safewater/ars/ndwac- 
arsenir-report  pdf.  with  a  cover  letter  to 
.administrator  Christine  Todd  Whitman 
(US  EPA  2001d.  www.epa.gov/ 
safewater/ars  ndwac- 
aug20011etter.html).  The  NDWAC 
reviewed  the  cost  of  compliance 
estimates  by  EPA  and  other 
organizations  for  various  public  water 
svstems  sizes,  as  well  as  the  national 
aggregate  cost  estimates  associated  with 
the  Januar>'  2001  arsenic  rule.  The  cover 
letter  identifies  the  text  of  the  Working 
Group  Report  revised  by  the  full 
Council  and  includes  an  additional 
recommendation. 

C.  The  Science  Advisorv'  Board  (SAB) 
Report 

The  SAB  and  its  Arsenic  Rule 
Benefits  Review  Panel  has  submitted  to 
Administrator  Whitman  the  benefits 
review  report,  "Arsenic  Rule  Benefits 
Analysis:  An  SAB  Review"  (EPA  2001  f) 
This  report  is  available  at  www.epa.gov/ 
sab/ec01008  pdf.  The  SAB  reviewed  the 
.•\gencv's  analysis  of  quantified  and 
unquantified  benefits  associated  with 
the  Januar\'  2001  arsenic  rule. 

The  EPA  arsenic  webpage. 
www.epa.gov/safewater/arsenic.html. 
provides  a  link  to  each  of  these  web 
addresses.  Copies  of  the  three  reports 
may  be  viewed  in  the  docket  for  this 
notice  at  the  address  and  during  the 
times  noted  in  the  Supplemental^' 
Information  section  of  today's 
document. 


///.  How  Wm  EPA  Make  Use  of  the 
Recommendations  of  the  Three  Expert 
Panels? 

In  the  July  19  preamble  (US  EPA 
2001d,  66  FR  37617  at  37628),  EPA 
discussed  making  the  findings  of  the 
expert  review  panels  publicly  available 
prior  to  the  fall  notice.  Today's  action 
allows  the  public  to  review  the 
recommendations  of  each  expert  panel 
at  the  same  time  that  the  Agency  is 
assessing  the  reports.  Because  these  are 
final  reports  from  independent  expert 
panels,  today's  notice  does  not  request 
editorial  or  technical  changes  to  the 
reports.  If  you  have  technical  comments 
on  the  analyses  and  conclusions  of  these 
reports  that  you  believe  EPA  should 
consider,  please  submit  data  and  your 
analyses  to  the  Agency  during  the 
comment  period  for  this  document. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL— 7071-3] 

Hawaii:  Tentative  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 

tentative  determination  on  application 

of  State  of  Hawaii  for  final  approval. 

public  hearing  and  public  comment 

period. 

SUMMARY:  The  State  of  Hawaii  has 
applied  for  approval  of  its  underground 
storage  tank  program  for  petroleum  and 
hazardous  substances  under  Subtitle  I  of 
the  Resource  Conserv'ation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  Hawaii  application 
and  has  made  the  tentative  decision  that 
Hawaii's  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  The  Hawaii  application  for 
approval  is  available  for  public  review 
and  comment.  A  public  hearing  will  be 
held  to  solicit  comments  on  the 
application,  unless  insufficient  public 
interest  is  expressed. 
DATES:  A  public  hearing  is  scheduled  for 
November  13.  2001,  unless  insufficient 
public  interest  is  expressed  in  holding 
a  hearing.  EPA  reserves  the  right  to 
cancel  the  public  hearing  if  sufficient 
public  interest  is  not  communicated  to 
EPA  in  writing  by  November  5,  2001. 
EPA  will  determine  by  November  9. 
2001.  whether  there  is  sufficient  interest 
to  hold  the  public  hearing.  The  State  of 
Hawaii  will  participate  in  the  public 
hearing  held  by  EPA  on  this  subject. 
Written  comments  on  the  Hawaii 
application,  as  well  as  requests  to 
present  oral  testimony,  must  be  received 
bv  the  close  of  business  on  November  5, 
2001. 

ADDRESSES:  Copies  of  the  Hawaii 
application  are  available  at  the 
following  addresses  for  inspection  and 
copying: 

U.S.  EPA  Region  9.  Library.  13th 
Floor,  75  Hawrthome  Street,  San 
Francisco,  California  94105,  Phone: 
(415)  744-1510,  9  am  through  4  pm. 


Pacific  Daylight  Savings  Time;  U.S.  EPA 
Region  9  Pacific  Islands  Contact  Office 
(PICO).  300  Ala  Moana  Blvd  .  Rixim  5- 
152.  Honolulu.  HI  96850.  Phonp 
number:  (808)  541-2721.  7  am  through 
3:30  pm.  Hawaii  Standard  Time;  Hawaii 
Department  of  Health  (HDOH).  Solid 
and  Hazardous  Waste  Branch.  919  Ala 
Moana  Boulevard.  Room  212.  Honolulu. 
Hawaii  96814.  Phnne:  (8081  586-4226   8 
am  through  4  pm.  Hawaii  Standard 
Time;  HDOH.  Environmental 
Management  Division.  7<>-7595 
Haukapila  Street.  Kealakekua.  HI  96750. 
Phone  number:  (808)  322-701 1 ,  8  am 
through  4  pm.  Hawaii  Standard  Time; 
HDOH.  Environmental  Health  Facility. 
1582  Kamehameha  Avenue.  Hilo.  HI 
96720,  Phone  number:  (808)  933-0917 
8  am  through  4  pm.  Hawaii  Standard 
Time;  HDOH.  Maui  District  Health 
Office.  54  High  .Street.  Wailuku.  HI 
96793,  Phone  number:  (808)  984-8230. 
8  am  through  4  pm.  Hawaii  Standard 
Time;  HDOH.  Kauai  District  Health 
Office,  3040  Umi  Street.  Lihue.  HI 
96766,  Phone  number:  (808)  241-3323, 

8  am  through  4  pm.  Hawaii  Standard 
Time;  or  U.S.  EPA  Docket  Clerk.  Offif:e 
of  Underground  Storage  Tanks,  c/o 
RCRA  Information  Center.  1235 
lefferson  Davis  Highway.  Arlington. 
Virginia  22202,  Phone:  (703)  603-9231, 

9  am  through  5  pm,  Eastern  Davlight 
Savings  Time. 

Written  comments  should  be  sent  to 
Ms.  April  Katsura  of  the  Underground 
Storage  Tank  Program  Office.  US  EP.A 
Region  9,  Mail  Code  WST-8,  75 
Hawthorne  Street,  ,San  Francisco, 
California  94105. 

Unless  insufficient  public  interest  is 
expressed,  EPA  will  hold  a  public 
hearing  on  the  State  of  Hawaii's 
application  for  program  appro\  al  on 
November  13,  2001  at  6  pm  ,  Hawaii 
Standard  Time,  at  the  Kawananakoa 
Middle  School,  49  Funchal  Street. 
Honolulu.  Hawaii  96813.  Phone:  (808) 
587-4430  Anyone  who  wishes  to  learn 
whether  or  not  the  public:  hearing  on  the 
States  application  has  been  canceled 
should  telephone  one  of  the  foiiowing 
contacts  on  or  before  November  9.  2001 : 

Ms.  April  Katsura  of  the  Underground 
Storage  Tank  Program  Office.  I '  S  KPA 
Region  9.  Mail  Code  WST-a.  75 
Hawthorne  Street.  San  Francisco. 
California  94105,  Phone:  (415)  744- 
2024;  or 

Mr.  Steven  Y.K.  Chang,  P.E  .  Manager, 
Solid  and  Hazardous  Waste  Branch, 
Hawaii  Department  of  Health.  919  Ala 
Moana  Boulevard.  Room  212.  Honolulu, 
Hawaii,  96814.  Phone:  (808)  586-4226 
FOR  FURTHER  INFORMATION,  CONTACT:  Ms 
April  Katsura  of  the  Underground 
Storage  Tank  Program  Office,  U.S.  EPA 


Region  9,  Mai!  Code  WST-8,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  Phone:  (415)  744- 
2024. 

SUPPLEMENTARY  INFORMATION- 

I  Why  .\re  State  Programs  .^pp^oved? 

Section  9004  oi  RCRA.  42  U.S.C 
6991c.  authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Fe(ieral  underground  storage  tank  (UST) 
program,  subject  to  the  authority 
retained  bv  EPA  in  accordance  with 
RCRA   Program  approval  may  be 
granted  bv  EPA  pursuant  to  RCRA 
section  9004(b),  if  the  Agency  finds  that 
the  State  program:  (1)  Is  "no  less 
stringent    than  the  Federal  program  for 
the  seven  elements  set  forth  at  RCRA 
section  9004(a)(1)  through  (7);  (2) 
includes  the  notification  requirements 
of  RCRA  section  9004(a)(8);  and  (3) 
provides  for  adequate  enforcement  of 
(.:omplian(:e  with  I  ,S']  ^tdinhirds  of 
RCR.^  sec  tion  9004iai   .Note  that  RCRA 
sfHtions  9005  (cm  information-gathering) 
and  9006  (on  federal  enforcement)  by 
their  terms  apply  even  in  states  with 
programs  approved  by  EPA  under  RCRA 
section  9004  Thus  the  ,\gency  retains 
its  authority  under  KCiRA  sections  9005 
and  9006,  42  U  S  C  h99ld  and  6991e, 
and  other  applu:able  statutory  and 
regulatory'  provisions  to  undertake 
inspections  and  enfon  ement  actions  in 
approved  states  With  respect  to  such  an 
enforcement  ac  tion.  the  Agency  will 
relv  on  federal  sane  tions,  federal 
inspection  authorities,  and  federal 
proc  edures  rather  than  the  state 
authorized  analogues  to  these 
prcu'isions 

II  What  Has  EPA  Tentatively  [)ecided 
With  Respett  to  Hawaii's  .Application 
for  Program  .Approval'' 

KP.A  has  reMcueci  ttie  Hauaii 
application,  and  has  tentatively 
determined  that  the  .State's  UST 
program  for  petroleum  and  hazardous 
substances  meet--  all  of  ttie  requirements 
necessan'  to  qu.ilif\  frr  final  approval. 

The  State  of  H,i\\,iii  -libmitted  its 
draft  stale  propr.in;  ,i[  [  r    \al  application 
to  HP.-\  h\  letter  Jated  1  cbruary  23, 
2000  .AftcH  reviewing  the  package,  EPA 
submitted  comments  to  the  State  for 
review.  Hawaii  submitted  its  complete 
state  program  approval  application  for 
EPA's  tentative  approval  on  May  23. 
2001 

On  lanuarv  12.  20(10.  Hawaii  adopted 
UST  program  regulations  for  petroleum 
and  hazardous  substance  underground 
storage  tanks  These  regulations  became 
effective  on  lanuar\  28,  2000.  Prior  to 
the  adoption  of  the  regulations,  Hawaii 
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solicited  public  comment  and  hold  d 
public  hearing  on  thf  draft  VST 
program  regulations 

EPA  will  hold  a  pubiir  hoanng  on  its 
tentative  decision  on  Novpmber  13. 
2001.  unless  insufficient  public  interest 
is  expressed.  The  public  may  also 
submit  written  comments  on  EPA's 
tentative  determination  until  November 
5.  2001   Copies  of  the  Hawaii 
application  are  available  for  inspection 
and  copving  at  the  locations  indicated 
in  the  addresses  section  of  this 
document. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  at  the  hearing,  (jr  rticeived  in 
writing  during  the  public  comment 
period.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  decision  to  deny 
final  approval  to  Hawaii  EP,\  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Hawaii's  program  within  60 
days  of  the  public  hearing,  and  will  give 
notice  of  it  in  the  Federal  Register  The 
document  will  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  major  comments 

III.  Where  Are  the  State  Rules  Different 
From  the  Federal  Rules? 

States  may  enact  laws  more  stringent 
than  their  federal  counterparts  See 
RCRA  section  9008.  42  t:  S  C.  6991b  In 
addition,  states  may  enact  laws  which 
are  broader  in  scope  than  their  federal 
counterparts;  that  is.  the  state  laws  have 
no  counterpart  in  the  federal  L'ST 
program.  This  authontv  is  specificallv 
codified  in  40  CFR  281.12(a)(3).  State 
requirements  that  go  beyond  the  scope 
of  the  Federal  program  are  not  part  of 
the  authorized  program  and  EPA  cannot 
enforce  them.  Although  you  must 
comply  with  these  requirements  in 
accordance  with  Hawaii  law.  thev  ar^■' 
not  RCR.\  requirements  The  statutory 
and  regulatory  provisions  we  have 
tentatively  decided  to  authorize  are 
found  generally  at  Hawaii  Revised 
Statutes  ('■HRS')  sections  342L-1 
through  342L-53  and  Hawaii 
Administrative  Rules  CHAR'J  1 1-281- 
01  through  11-281-131    However,  we 
consider  the  following  State 
requirements,  which  pertain  to  the 
provisions  involved  in  this  tentative 
decision,  to  go  beyond  the  scope  of  the 
Federal  program.  The  following  analysis 
of  which  requirements  are  broader  in 
scope  differs  in  some  ways  from  the 
requirements  which  Hawaii  identified 
as  being  broader  in  sf;ope  than  the 
Federal  program  in  i.s  application 

1.  Hawaii's  definition  of    owner."  set 
forth  at  HRS  section  342L-1.  is  broader 
in  scope  than  the  Federal  definition  of 
"owner  "  (.see  RCRA  section  9001(3),  42 
U.S.C.  6991(3).  and  40  CFR  280.12)  to 


the  extent  that  if  includes  persons  who 
do  not  participate  in  the  management  of 
an  UST  or  tank  system  who  are 
otherwise  not  engaged  in  petroleum 
production,  refining  and  marketing,  but 
who  hold  indicia  of  ownership 
primarily  to  protect  a  security  interest  in 
the  tank  or  tank  system.  More 
specifically.  Hawaii's  definition  is 
broader  in  scope  to  the  extent  it  requires 
such  persons  to  comply  with  the 
technical  standards  and  finant.ial 
responsibility  requirements  since  such 
persons  are  excluded  from  those 
requirements  of  the  Federal  I'ST 
program  pursuant  to  40  CFR  280.200 
through  280.230 

2.  Hawaii's  CST  program  contains 
permitting  requirements.  This  aspect  of 
Hawaii's  program  is  broader  in  scope 
than  the  Federal  program  since  the 
Federal  UST  program  does  not  include 
analogous  permitting  requirements.  The 
following  pro\isions  pertain  to  Hawaii's 
permitting  requirements-  HRS  sec:tion 
342L-1  (definition  of  "permit");  HRS 
^t'(  tion  342L— 4  (permits  procedures): 
HRS  section  342L-31  (permit 
requirements  and  transfer  of  permit): 
HAR  11-281-03  (definitions  of 
"installation."  "operate"  and  "permit"): 
HAR  11-281-23  (permit  requirement); 
\{.\R  1  l-281-24(a)  (application  for  a 
permit);  HAR  ll-281-24(bj  (permit  fee), 
HAR  ll-281-24(c)(3)  (information 
required  in  pt-rmit  application);  HAR 
ll-281-24(c)(4i  (information  required 
in  permit  application);  HAR  11-281- 
25(aJ  (5  vear  permit  to  install  and 
operate);  HAR  ll-281-2.5(b)  (1  year  to 
install  CST);  HAR  1 1-281-26  (permit 
renewals);  HAR  11-281-27  (action  on 
and  timely  approval  of  permit 
applif:atio'nl;  HAR  11-281-28  (permit 
conditions).  HAR  11-281-29 
(modification  of  permit  and  notice  of 
change);  HAR  11-281-30  (revocation  or 
suspension  of  permit);  HAR  1 1-281-31 
(change  in  owner  or  operator  for  a 
permit);  H.AR  11-281-131  (Appendices 
II  [Application  for  an  UST  Permit],  IV 
(Application  for  Renewal  of  an  UST 
Permit,  [une  1999],  and  V  (Application 
for  Transfer  of  an  UST  Permit,  June 
1999));  and  the  provisions  at  HRS 
section  342L-8(b)  (enforcement  orders 
may  include  suspension,  modification 
or  revocation  of  permit),  HAR  11-281- 
34  (maintenani:e  of  permit  or  variance). 
11-281-35  (fees),  and  HAR  11-281- 
45(c)(6)  (maintenance  of  permit 
riocumentation),  as  they  apply  to 
permits 

3.  Hawaii's  definitions  of  "regulated 
substance"  at  HRS  section  342L-1  and 
HAR  1 1-281-03  are  broader  in  scope 
than  the  Federal  definitions  of 

regulated  substance  "  [see  RCRA 
section  9001(2).  42  U.S.C.  6991(2),  and 


40  CFR  280.12).  These  definitions  are 
broader  in  scope  to  the  extent  that 
Hawaii  includes  substanf:es  that  are 
designated  as  regulated  substances  by 
the  Hawaii  Department  of  Health 
Services,  pursuant  to  subsection  (3)  of 
Hawaii's  definition  of  the  term,  w^hich 
are  neither  (a)  "any  substance  defined  in 
section  101(14)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA)  of  1980  (but 
not  including  any  substance  regulated 
as  a  hazardous  waste  under  subtitle  C 
|of  RCR.M"  or  (b)  "Iplefroleum. 
including  crude  oil  or  any  fraction 
thereof  that  is  liquid  at  standard 
conditions  of  temperature  and  pressure 
(60  degrees  Fahrenheit  and  14.7  pounds 
per  square  inch  absolute).  "  [See  40  CFR 
280.12.) 

4.  Hawaii's  UST  program  contains 
provisions  which  allow  the  State  to 
grant  variances.  The  Hawaii  Attorney 
General's  Office  has  indicated  that  such 
variances  may  be  granted  where  State 
rules  are  broader  in  scope  than  the 
Federal  regulations.  To  the  extent  that 
such  variances  are  granted,  and  the 
resulting  requirements  imposed 
pursuant  to  such  variances  are  broader 
in  scope  than  the  Federal  UST 
requirements,  the  requirements  imposed 
by  such  variances  will  not  be  federally 
enforceable  as  part  of  the  authorized 
State  program.  However,  to  the  exient 
that  any  variances  are  issued  for  aspects 
of  the  State's  program  which  result  in 
the  imposition  of  requirements  which 
are  merely  more  stringent  than  the 
Federal  UST  requirements,  as  opposed 
to  broader  in  scope,  the  resulting 
requirements  of  such  variances  will  be 
federally  enforceable  as  part  of  the 
authorized  State  program.  The  following 
provisions  pertain  to  Hawaii's  variance 
requirements:  HRS  section  342L-1 
(definition  of  "variance");  HRS  section 
342L-5  (variance  allowed):  HRS  section 
342L-6  (procedures  for  variances):  HAR 
11-281-03  (definition  of  "variance"); 
HAR  11-281-32  (variance  allowed); 
HAR  11-281-33  (variance  applications); 
11-281-131  (Appendix  VI  (Application 
for  UST  Variance,  June  1999]);  and  the 
provisions  at  HRS  section  342L-8(b) 
(enforcement  order  may  include 
suspension,  modification  or  revocation 
of  variance),  HAR  11-281-34 
(maintenance  of  variance).  1 1-281-35 
(fees),  and  HAR  ll-281^5(c)(6) 
(maintenance  of  variance 
documentation),  as  they  apply  to 
variances. 

5.  HRS  section  342L-14.  which 
authorizes  the  Director  of  the 
Department  of  Health  to  establish 
certain  fees,  is  broader  in  scope  than  the 
Federal  UST  program,  which  does  not 
include  an  analogous  provision. 
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6.  HRS  sections  342L-50  through 
342L-5.3.  which  relate  to  Hawaii's 
response  program  for  petroleum 
releases,  are  broader  in  scope  than  the 
Federal  UST  program  to  the  extent  that 
Hawaii  includes  in  the  definition  of 
"operator"  applicable  to  these 
provisions  those  persons  who  do  not 
participate  in  the  management  of  an 
UST  or  tank  system  who  are  otherwise 
not  engaged  in  petroleum  production, 
refining  and  marketing,  but  who  hold 
indicia  of  ownership  primarily  to 
protect  a  security  interest  in  the  tank  or 
tank  system.  Such  persons  are  excluded 
from  the  Federal  definition  of 
"operator,  "  for  the  purposes  of  the 
Federal  response  program  for  petroleum 
releases,  pursuant  to  RCRA  section 
9003(h)(9),  42  U.S.C.  6991b(h)(9). 

7.  EPA  and  the  State  of  Hawaii  each 
exclude  from  their  definitions  of  the 
term  "underground  storage  tank"  or 
"UST."  farm  or  residential  tanks  of 
1,100  gallons  or  less  capacity  used  for 
storing  motor  fuel  for  noncommercial 
purposes.  See  40  CFR  280.12  and  HAR 
11-281-03.  respectively.  However. 
Hawaii's  definitions  of  "farm  tank"  and 

"underground  storage  tank"  or  "UST  " 
each  indicate  that  a  farm  tank  must  be 
used  only  for  farm  related  purposes. 
Hence.  Hawaii's  program  is  broader  in 
scope  than  the  Federal  program  to  the 
extent  that  Hawaii  regulates  1,100 
gallon  capacity  or  less  USTs  storing 
motor  fuel  on  farms  when  such  USTs 
are  not  used  for  either  farm  or 
commercial  purposes. 

8.  Hawaii's  definition  of  the  term 
'reportable  quantity"  at  HAR  1 1-281- 

03  and  the  requirements  relating  to 
reporting  and  clean  up  of  spills  and 
overfills  of  hazardous  substances  at 
HAR  n-281-64  are  broader  in  scope 
than  the  Federal  requirement  relating  to 
reporting  and  clean  up  of  spills  or 
overfills  of  hazardous  substances  under 
40  CFR  280.53.  The  Hawaii  threshold 
"reportable  quantity  "  for 
trichloropropane  is  10  lbs.  Since  the 
Federal  program  does  not  require 
reporting  of  releases  of 
trichloropropane,  the  State's  program  is 
broader  than  the  Federal  program  to  this 
limited  extent. 

9.  Hawaii's  requirement  for  posting  of 
signs,  which  is  found  at  HAR  11-281- 
73.  requires  owners  and  operators  to 
post  signs  around  the  perimeter  of  a  site 
where  contamination  poses  an 
immediate  health  risk  or  where 
contamiinated  media  is  expose  to  the 
surface,  if  the  Department  of  Health 
determines  that  the  posting  of  such 
signs  is  appropriate.  This  requirement  is 
broader  in  scope  than  the  Federal  UST 
program,  which  does  not  include  an 
analogous  provision. 


In  addition.  EPA  is  not  proposing  to 
authorize  HRS  section  342L-lh  \vhi(  h 
pertains  to  the  "nonliability  of 
department  personnel."  or  HRS  set  lion 
342L-23,  which  requires  the  Dirct  tor  o! 
the  Department  of  Health  to  establish  a 
directoPk'  of  UST  service  providers 
These  provisions  are  not  a  required  pari 
of  a  federally  authorized  I'ST  program 
nor  are  they  considered  enforcement- 
related  or  procedural  requirements 
Furthermore,  these  provisions  do  not 
impose  obligations  on  UST  owners  or 
operators. 

rv.  Administrative  Requirements 
Unfunded  Mandates  Reform  Act 

Title  II  of  the  L'nfunded  Manddtps 
Reform  Act  of  1995  (1'MR.M.  ['ubli( 
Law  104—4.  establishes  requirement*,  for 
Federal  agencies  to  assess  the  effect.',  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  pn\.4te 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  '"Federal  mandates  "  that  mav 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  « 
written  statement  is  needed,  section  20.5 
of  the  UMRA  generally  requires  EP,-\  ti> 
identif\'  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inccmsistent  with 
applicable  law   Moreover.  sec:tion  20.5 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternatne 
was  not  adopted.  Before  EPA  establishes 
any  regulator\'  requirements  that  ma\ 
significantly  or  uniquely  affwrt  small 
governments,  including  tribal 
governments,  it  must  have  de\eloped 
under  section  203  of  the  UMR.^  a  small 
government  agency  plan  The  plan  must 
provide  for  notif>ing  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulator\' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatorv 
provisions  of  Title  II  of  the  UMRA)  for 


State,  local  or  tribal  governments  or  the 
private  sector  The  UMRA  generally 
excludes  from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntar\^ 
Federal  program.  Hawaii's  participation 
m  EPAs  state  program  approval  process 
under  RCRA  Subtitle  I  is  voluntary. 
Thus.  todd\  s  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

In  addition.  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Although  small  governments  may  own 
and/or  operate  underground  storage 
tanks,  thev  are  already  subject  to  the 
regulator\  fquirements  under  the 
existing  Slate  requirements  that  EPA  is 
now  tentatively  approving  and.  thus,  are 
not  subject  to  anv  additional  significant 
or  unique  requirements  by  virtue  of  this 
action.  Thus,  the  requirements  of 
section  203  of  the  UMRA  also  do  not 
applv  to  todav's  rule 

Regulatory  Flexihiiitv  Art  jRF  A)  (as 
amended  by  the  Small  Business 
Regulators  Enforcement  hairness  A(  t  ol 
1996  (SBREFA).  5  l.S.C.  601  el  seq.) 

The  RFA  generally  requires  an  agency 
t!'  [Tep,ire  a  ree\iliit('r\-  flexibility 
.iii.il.  ^i-    if  ,(ii\  riii<  .-ubject  to  notice 
and  (Dinment  ru!i'ni.iK;nL:  requirements 
under  the  Administrdtn  l'  Procedure  Act 
or  any  other  statute  unless  the  agency 
(  ertif^ies  that  the  rule  will  not  have  a 
^iKiiificant  etonomii  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
small  organizations,  and  small 
yo\ernmenlal  lurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  today  s  action  on  small 
entities,    small  entity"  is  defined  as;  (1) 
A  small  business  as  specified  in  the 
Small  Business  Administration 
regulations:  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
( itv.  coiintv.  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000.  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  IS  independently  owned  and 
operated  and  i'-  n-it  dominant  in  its 
field 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  rertif\  that  this  action  will  not  have  a 
significant  eronfJinif  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  ou  n  and/or  operate 
underground  storage  tanks  in  Hawaii  are 
alreadv  sub)ect  to  Hawaii's  underground 
storage  tank  requirements  which  EPA  is 
now  tentHti\elv  approving.  This  action 
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merely  tentatively  approves,  for  the 
purpose  of  RCRA  section  9004,  those 
existing  State  requirements. 

Compliance  With  Executive  Order 
12866  (Regulatory  Planning  and 
Review) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13045  (Children's  Health) 

Executive  Order  i:304!i.  "Protection  of 
Children  from  Environmental  Health 
Rislcs  and  Safety  Risks.  '  applies  ti.vany 
rule  that;  ( 1 )  The  Office  of  Management 
and  Budget  determines  is  "economicallv 
significant"  as  defined  under  Executive* 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  .\gency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency 

EP.A  interprets  Executive  Order  1  ?()45 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  approves  a  state 
program 

Compliance  With  Executive  Order 
13175  (Consultation  and  Coordination 
with  Indian  Tribal  Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  bv 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  '  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  As  an  initial  matter. 
there  are  no  federally-recognized  Indian 
tribes  within  the  State  of  Hawaii  The 
authorization  of  Hawaii's  I'ST  program 
will  not  have  substantial  direct  effects 
on  tribal  governments,  on  the 


relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
governiDf-nt  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Even  if  Indian  Country  existed  within 
the  State,  Hawaii  would  not  be 
approved  to  implement  the  RCRA 
underground  storage  tank  program  in 
Indian  country  and  this  action  would 
have  no  effect  on  the  underground 
storage  tank  program  that  EPA  would 
implement  in  Indian  country  within  the 
State.  Thus,  Executive  Order  13175  does 
not  apply  to  this  proposed  rule 

Compliance  With  Executive  Order 
13132  (Federali.sm) 

Executive  Order  15132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation   EP.'K  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  This  action  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
affects  only  one  State.  This  action 
simply  provides  EPA  approval  of 
Hawaii's  voluntarv  proposal  for  its  State 
underground  storage  tank  program  to 
operate  m  lieu  of  the  Federal 
underground  storage  tank  program  in 
that  State.  Thus,  the  requirements  of 


section  6  of  the  Executive  Order  do  not 
apply. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113.  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  is  not 
considering  the  use  of  any  voluntary 
consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Executive  Order  13211  (Energy  Efifects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  'Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  281 

Envirormiental  protection, 
Administrative  practice  and  procedure, 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  action  is  issued  under  the 
authority  of  Section  9004  uf  the  Solid  Waste 
Disposal  .Act  as  amended,  42  L'.S.C.  6912(a). 
6926,  6974(b), 

Dated:  September  21,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
IFR  Doc.  01-24.594  Filed  10--*-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  81 


RIN  0920-ZA01 

Guidelines  for  Determining  the 
Probability  of  Causation  Under  the 
Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000;  Notice  of  Proposed  Rulemaking 

AGENCY:  Department  of  Health  and 
Human  Senices. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  would 
implement  select  provisions  of  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
("EEOICPA"  or  "Act").  The  Art  requires 
the  promulgation  of  guidelines,  in  the 
form  of  regulations,  for  determining 
whether  an  individual  with  cancer  shall 
be  found,  "at  least  as  likely  as  not.  '  to 
have  sustained  that  cancer  from 
exposure  to  ionizing  radiation  in  the 
performance  of  duty  for  nuclear 
weapons  production  programs  of  the 
Department  of  Energy  and  its 
predecessor  agencies.  The  guidelines 
will  be  applied  bv  the  U.S.  Department 
of  Labor,  which  is  responsible  for 
determining  whether  to  award 
compensation  to  individuals  seeking 
federal  compensation  under  the  Act 

DATES:  Comments:  The  Department 
invites  written  comments  on  this  Notice 
of  Proposed  Rulemaking  from  interested 
parties.  Comments  on  the  Notice  of 
Proposed  Rulemaking  must  be  received 
by  December  4.  2001. 

ADDRESSES:  Address  written  comments 
on  the  notice  of  proposed  rulemaking  to 
the  NIOSH  Docket  Officer.  Submit 
comments  electronicallv  bv  e-mail  to 
MOCINDOCKET^CDCGOV  See 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 
electronic  filing.  Alternatively,  submit 
printed  comments  to  the  following 
address:  NIOSH  Docket  Office.  Robert 
A.  Taft  Laboratories:  M/S  C34.  4676 
Columbia  Parkwav,  Cincinnati,  OH 
45226. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support. 
National  Institute  for  Occupational 
Safety  and  Health.  4676  Columbia 
Parkwav.  MS-R45.  Cincinnati,  OH 
4.5226,  telephone  513-841-4498  (this  is 
not  a  toll-free  number).  Information 
requests  can  also  be  submitted  by  e-mail 
to  OCAS@CDC.GOV 

SUPPLEMENTARY  INFORMATION: 


I.  Comments  Invited 

Interested  persons  or  organizations 
are  invited  to  participate  m  this 
rulemaking  bv  submitting  written  views, 
arguments,  recommendations,  and  data. 
Comments  are  invited  on  anv  topic 
related  to  this  rulemaking  Some  generic 
topics  for  comment  inc  hide  the 
following  questions: 

(1)  Does  the  proposal  make 
appropriate  use  of  current  s(  ience  and 
medicine  for  evaluating  and  quantif\'ing 
cancer  risks  for  DOE  workers  exposed  to 
ionizing  radiation  in  the  [H'rfnrm>ince  of 
duty' 

(2)  Does  the  proposal  apprri[)riately 
adapt  compensation  policy  as  it  has 
been  applied  for  the  compensation  of 
\eterans  with  radiation  exposure  from 
atomic  bombs  to  (  ompensation  policy 
for  radiation-exposed  nuclear  weapons 
production  workers:' 

(3)  Does  the  proposal  appropriately 
and  adequately  address  the  need  to 
ensure  procedures  under  this  rule 
remain  current  witii  adxances  in 
radiation  health  research' 

Comments  should  identify  the 
author(s).  return  address,  and  phone 
number,  in  case  flarification  is  needed 
Comments  can  be  submittecf  h\  e-mail 
to:  M()CI\D()CKET''(:Di:  t,(>V  If 
submitting  comments  bv  e-mail,  th>'\ 
should  be  provided  as  a  Word  nr  \\  i>rd 
Perfect  file  attac:hinent   Printi-d 
comments  can  also  be  submitted  to  the 
address  above.  The  Secretar\'  will 
consider  all  communications  received 
on  or  before  the  closing  date  for 
comments.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rule  Docket  both  before  and  after  the 
closing  date  for  comments  A  report 
summarizing  each  substantive  public 
contact  with  personnel  m\(i|\ed  in  this 
rulemaking  will  be  fik?d  in  the  docket. 
An  electronic:  docket  containing  all 
comments  submitted  by  e-mail  \n  ill  be 
available  over  the  Internet  on  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH1  homep.iee  at 
^^^^^\^^.^dr  i^ov/niosh 

HHS  will  request  the  Ad\  isory  Board 
on  Radiation  and  Worker  Health,  an 
advistjry  committee  to  HHS  established 
under  EEOICP.^,  to  conduct  a  tec:hnic:al 
review  of  this  proposal   Notices 
announcing  the  meetings  of  the  Rnani 
will  be  published  in  tbf  Federal 
Register  The  record  for  this  rulemaking 
will  remain  open  until  the  Boarci  has 
c:ompleted  its  review 

II.  Final  Rule 

The  Department  of  Health  ami  Human 
.Services  ("HHS")  expec  ts  to  issue  a 
final  rule  within  six  months  of 
publication  of  this  notice  of  proposed 
rulemaking 


III.  Background 

A   >^tiitutory  Authority 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000("EEOICPA'),  Public  Law  106-398. 
114  Stat.  1654.  1654A-1231  (October 
30.  2000).  was  enacted  as  Title  XXXVI 
of  the  Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001. 
EEOICPA  established  a  compensation 
program  to  provide  a  lump  sum 
payment  of  $150,000  and  medical 
benefits  as  compensation  to  covered** 
employees  suffering  from  designated 
illnesses  incurred  as  a  result  of  their 
exposure  to  radiation.  ber\'llium.  or 
silica  while  in  the  performance  of  duty 
for  the  Department  of  Energy  and 
certain  of  its  vendors,  contractors,  and 
subcontractors.  This  legislation  also 
provided  for  payment  of  compensation 
to  certain  survivors  of  covered 
employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  federal  agencies 
to  carry  out  the  compensation  program. 
Pursuant  to  this  statutory  provision,  the 
President  issued  Executive  Order  13179 
titled  Providing  Compensation  to 
America's  Nuclear  Weapons  Workers, 
which  assigned  primary  responsibility 
for  administering  the  compensation 
program  to  the  Department  of  Labor 
('•DOL")  65  FR  77,487  (Dec.  7.  2000). 
DOL  published  an  interim  final  rule 
governing  DOL's  administration  of 
EEOICPA  on  Mav  25.  2001  (66  FR 
28948). 

The  executive  order  directed  HHS  to 
perform  several  technical  and 
policymaking  roles  in  support  of  the 
DOL  program: 

(1)  HHS  is  to  develop  guidelines  to  be 
used  bv  DOL  to  assess  the  likelihood 
that  an  employee  with  cancer  developed 
that  cancer  as  a  result  of  exposure  to 
radiation  in  performing  his  or  her  duties 
at  a  DOE  facility  or  Atomic  Weapons 
Employer  (AWE)  facility.  These 
"Probability  of  Causation"  guidelines 
are  the  subject  of  this  proposal. 

(2)  HHS  is  also  to  develop  methods  to 
estimate  radiation  doses  ("dose 
reconstruction")  for  certain  individuals 
with  cam  er  applving  for  benefits  under 
the  DOl.  [ n  i;.a;ii  These  methods  are 
being  published  simultaneously  with 
this  propo.sal  as  an  mterim  final  rule 
with  request  for  comments  under  42 
CFR  part  82  in  this  issue  of  the  Federal 
Register.  HHS  is  to  apply  these  methods 
to  conduct  the  program  of  dose 
reconstruction  required  by  EEOICPA. 

[3]  HHS  is  to  staff  the  Advisory  Board 
nil  Radiation  and  Worker  Health  and 
prn\  ide  it  with  administrative  and  other 
necessary  support  services.  The  Board, 
a  fednral  advisnrv  committee,  will 
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advise  HHS  in  implementing  its  roles 
under  EEUiCPA  described  here 

(4)  Finally.  HHS  i.s  to  develop  and 
applv  procedures  for  tonsidering 
petitions  to  be  added  to  the  Special 
Exposure  Cohort  established  under 
EEOICPA  by  classes  of  employees. 
Employees  mcluded  in  the  Special 
Exposure  Cohort  who  have  a  specified 
cancer  and  meet  other  conditions,  as 
defined  by  EEOICPA  and  DOL 
regulations  (66  FR  28948),  qualih"  for 
compensation  under  EEOICP.^   HHS 
procedures  for  considering  Special 
Exposure  Cohort  petitions  are  under 
development.  HHS  expects  to  issue 
these  procedures  within  the  next  six 
months. 

As  provided  for  under  section  3625  of 
EEOICPA,  HHS  is  implementing  its 
responsibilities  with  the  assistance  of 
the  National  Institute  for  Occupational 
Safety  and  Health  ("NIOSH").  an 
institute  of  the  Centers  for  Disease 
Control  and  Prevention,  HHS. 

B.  Purpose  of  Probability  of  Causation 
Guidelines 

Under  EEOICPA,  a  covered  employee 
seeking  compensation  for  cancer,  other 
than  as  a  member  of  the  Special 
Exposure  Cohort  seeking  compensation 
for  a  specified  cancer,  is  eligible  for 
compensation  only  if  DOL  determines 
that  the  cancer  was  "at  least  as  likely  as 
not"  (a  50%  or  greater  probability) 
caused  by  radiation  doses  incurred  in 
the  performance  of  duty  while  working 
for  DOE  and/or  an  atomic  weapons 
employer  (AWE)  facility  Thes*^ 
guidelines  provide  DOL  with  the 
procedure  to  make  these 
determinations,  and  specifv  the 
information  DOL  will  use 

HHS  notes  that  EEOICPA  does  not 
authorize  the  establishment  of  new 
radiation  protection  standards  through 
the  promulgation  of  these  guidelines, 
and  these  proposed  guidelines  would 
not  constitute  such  new  standards. 

C  Statutory  Requirements  for 
Probability  of  Causation  Guidelines 

Section  3623(c)  of  EEOICPA  makes 
several  general  requirements  concerning 
the  development  of  these  guidelines.  It 
requires  the  guidelines  provide  for 
determinations  that  are  based  on  th>' 
radiation  dose  received  bv  the 
emplovee.  incorporating  the  methods  of 
dose  reconstruction  to  be  established  bv 
HHS,  It  requires  determinations  be 
based  on  the  upper  99  percent 
"confidence  interval"  (credibilitv  limit) 
of  the  probability  of  causation  in  the 
radioepidemiological  tables  published 
under  section  7(b)  of  the  Orphan  Drug 
Act  (42  L'.S.C.  241  note),  as  such  tables 
may  be  updated  EEOICPA  also  requires 


HHS  to  consider  the  type  of  cancer,  past 
health-related  activities,  the  risk  of 
developing  a  radiation-related  cancer 
from  workplace  exposure,  and  other 
relevant  factors.  It  is  also  important  to 
note  EEOICPA  does  not  include  a 
requirement  limiting  the  types  of 
cancers  to  be  considered  radiogenic  for 
these  guidelines. 

D.  Understanding  Probability  of 
Causation 

Probability  of  Causation  is  a  technical 
term  generally  meaning  an  estimate  of 
the  percentage  of  cases  of  illness  caused 
by  a  health  hazard  among  a  group  of 
persons  exposed  to  the  hazard.  This 
estimate  is  used  in  compensation 
programs  as  an  estimate  of  the 
probahilitv  or  likelihood  that  the  illness 
of  an  individual  member  of  that  group 
was  caused  by  exposure  to  the  health 
hazard.  Other  terms  for  this  concept 
include  "assigned  share"  and 
"attributable  risk  percent". 

In  this  proposal,  the  potential  hazard 
is  ionizing  radiation  to  which  U.S. 
nuclear  w'eapons  workers  were  exposed 
in  the  performanr  e  of  dutv,  the  illnesses 
are  specific  types  of  cancer.  The 
probability  of  causation  (PC)  is 
calculated  as  the  risk  of  cancer 
attributable  to  radiation  exposure 
(RddRisk)  divided  by  the  sum  of  the 
baseline  risk  of  cancer  to  the  general 
population  (BasRisk)  plus  the  risk 
attributable  to  the  radiation  exposure, 
then  multiplied  by  100  percent,  as 
follows: 


RadRisk 


xiOO^f  =  PC 


RadRisk  +  BasRisk 
This  caJculation  provides  a  percentage 
estimate  between  0  and  100  percent, 
where  0  would  mean  0  likelihood  that 
radiation  caused  the  cancer  and  100 
would  mean  100  percent  certainty  that 
radiation  caused  the  cancer 

Scientists  evaluate  the  likelihood  that 
radiation  caused  cancer  in  a  worker  by 
using  medir  al  and  scientific  knowledge 
about  the  relationship  between  specific 
types  and  levels  of  radiation  dose  and 
the  frequency  of  cancers  in  exposed 
populations.  Simplv  explained,  if 
research  determines  that  a  specific  type 
of  cancer  occurs  more  frequently  among 
a  population  expo_sed  to  a  higher  level 
of  radiation  than  a  comparable 
population  (a  population  with  less 
radiation  exposure  but  similar  in  age, 
gender,  and  other  factors  that  have  a 
role  in  health),  and  if  the  radiation 
exposure  levels  are  known  in  the  two 
populations,  then  it  is  possible  to 
estimate  the  proportion  of  cancers  in  the 
exposed  population  that  may  have  been 
caused  by  a  given  level  of  radiation. 


If  scientists  consider  this  research 
sufficient  and  of  reasonable  quality, 
they  can  then  translate  the  findings  into 
a  series  of  mathematical  equations  that 
estimate  how  much  the  risk  of  cancer  in 
a  population  would  increase  as  the  dose 
of  radiation  incurred  by  that  population 
increases.  The  series  of  equations, 
known  as  a  dose-response  or 
quantitative  risk  assessment  model,  may 
also  take  into  account  other  health 
factors  potentially  related  to  cancer  risk, 
such  as  gender,  smoking  history,  age  at 
exposure  {to  radiation),  and  time  since 
exposure.  The  risk  models  can  then  be 
applied  as  an  imperfect  but  reasonable 
approach  to  determine  the  likelihood 
that  the  cancer  of  an  individual  worker 
was  caused  by  his  or  her  radiation  dose. 

£.  Development  and  Use  of 
Radioepidemiological  Tables  and 
Interactive  RadioEpidemiological 
Program  flREPj 

In  1985.  in  response  to  a 
congressional  mandate  in  the  Orphan 
Drug  Act,  a  panel  established  by  the 
National  Institutes  of  Health  developed 
a  set  of  radioepidemiological  tables.  The 
tables  serve  as  a  reference  tool  providing 
probability  of  causation  estimates  for 
individuals  with  cancer  who  were 
exposed  to  ionizing  radiation.  Use  of  the 
tables  requires  information  about  the 
person's  dose,  gender,  age  at  exposure, 
date  of  cancer  diagnosis  and  other 
relevant  factors.  The  tables  are  used  by 
the  Depart^ment  of  Veterans  Affairs 
(DVA)  to  make  compensation  decisions 
for  veterans  with  cancer  who  were 
exposed  in  the  performance  of  duty  to 
radiation  from  atomic  weapon 
detonations. 

The  primary  source  of  data  for  the 
1985  tables  is  research  on  cancer-related 
deaths  occurring  among  lapanese  atomic 
bomb  survivors  from  World  War  II. 

The  1985  tables  are  presently  being 
updated  by  the  National  Cancer  Institute 
(NCI)  and  the  Centers  for  Disease 
Control  and  Prevention  '  to  incorporate 
progress  in  research  on  the  relationship 
between  radiation  and  cancer  risk.  The 
draft  update  has  been  reviewed  by  the 
National  Research  Council  -.  DOL  will 
employ  the  updated  version  of  the 
tables,  with  certain  additional 
modifications  important  to  claims  under 
EEOICPA  (described  under  "G"  below), 
as  a  basis  for  determining  probability  of 


'  Draft  Report  of  the  NCI-^'.IX:  Working  Group  to 
Revise  thp  198.S  NIH  RadiorpKipmiologiral  Tables. 
May  31,  2000 

-  .\  Review  of  the  Draft  Report  of  the  .N'Cl-CDC 
Working  (iroup  to  Revise  the    1985 
Radioepidemiological  Tables",  National  Research 
Council  f 
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causation  for  employees  covered  under 
EEOICPA, 

A  major  scientific  change  achieved  bv 
this  update  is  the  use  of  risk  models 
developed  from  data  on  the  occurrence 
of  cancers  (cases  of  illness)  rather  than 
the  occurrence  of  cancer  deaths  among 
Japanese  atomic  bomb  survivors.  The 
risk  models  are  further  improved  by 
being  based  on  more  current  data  as 
well.  Many  more  cancers  have  been 
modeled  in  the  revised  report.  The  new 
risk  models  also  take  into  account 
factors  that  modif\'  the  effect  of 
radiation  on  cancer,  related  to  the  type 
of  radiation  dose,  the  amount  of  dose, 
and  the  timing  of  the  dose. 

A  major  technological  change 
accompanying  this  update,  which 
represents  a  scientific  improvement,  is 
the  production  of  a  computer  software 
program  for  calculating  probability  of 
causation.  This  software  program, 
named  the  Interactive 
RadioEpidemioIogical  Program  (IREP), 
allows  the  user  to  apply  the  NCI  risk 
models  directly  to  data  on  an  individual 
employee.  This  makes  it  possible  to 
estimate  probability  of  causation  using 
better  quantitative  methods  than  could 
be  incorporated  into  printed  tables.  In 
particular.  IREP  allows  the  user  to  take 
into  account  uncertainty  concerning  the 
information  being  used  to  estimate 
probability  of  causation.  There  typically 
is  uncertainty  about  the  radiation  dose 
levels  to  which  a  person  has  been 
exposed,  as  well  as  uncertainty  relating 
levels  of  dose  received  to  levels  of 
cancer  risk  obser\'ed  in  study 
populations. 

Accounting  for  uncertainty  is 
important  because  it  can  have  a  large 
effect  on  the  probability  of  causation 
estimates.  DVA.  in  their  use  of  the  1985 
radioepidemiological  tables,  uses  the 
probability  of  causation  estimates  found 
in  the  tables  at  the  upper  99  percent 
credibility  limit.  This  means  when  D\'A 
determines  whether  the  cancer  of  a 
veteran  was  more  likely  than  not  caused 
bv  radiation,  they  use  the  estimate  that 
is  99  percent  certain  to  be  greater  than 
the  probability  that  would  be  calculated 
if  the  information  on  dose  and  the  risk 
model  were  perfectly  accurate. 
Similarly,  these  HHS  guidelines,  as 
required  by  EEOICPA,  will  use  the 
upper  99  percent  credibility  limit  to 
determine  whether  the  cancers  of 
employees  are  at  least  as  likely  as  not 
caused  by  their  occupational  radiation 
doses.  This  will  help  minimize  the 
possibility  of  denying  compensation  to 
claimants  under  EEOICPA  for  those 
employees  with  cancers  likely  to  have 
been  caused  by  occupational  radiation 
exposures. 


F  I'se  of  IREP  for  Energ}'  Employees 

The  risk  models  developed  bv  NCI 
and  CDC  for  IREP  provide  the  pnmar\' 
basis  for  developing  guidelines  for 
estimating  probabilitv  of  i  dusation 
under  EEOICPA  They  dirertlv  address 
33  cancers  and  most  types  of  radiation 
exposure  relevant  to  employees  covered 
by  EEOICPA  These  models  take  into 
account  the  employee's  ranc:er  t\pe 
year  of  birth,  year  of  cancer  diagnosis. 
and  exposure  information  such  as  years 
of  exposure,  as  well  as  the  dose  received 
from  gamma  radiation,  x  rays,  alpha 
radiation,  beta  radiation,  and  neutrnn'- 
during  each  year.  The  risk  model  lor 
lung  cancer  takes  into  account  smoking 
histor>'  as  well   None  of  the  risk  models 
explicitly  accounts  for  exposure  to  othfr 
occupational,  environmental,  or  dietary 
carcinogens.  Models  accounting  for 
these  factors  have  not  been  developed 
and  may  not  be  possible  to  develop 
based  on  existing  research.  M(jreover. 
DOL  could  not  consistently  or 
efficiently  obtain  the  data  requin'd  to 
make  use  of  such  models. 

IREP  models  do  not  specificdllv 
include  cancers  as  defined  in  their  early 
stages:  Carcinoma  in  situ  (CIS).  These 
lesions  are  becoming  more  frequently 
diagnosed,  as  the  use  of  cane  er 
screening  tools,  such  as  mammograijhv. 
have  increased  in  the  general 
population.  The  risk  factors  and 
treatment  for  CIS  are  frequently  similar 
to  those  for  malignant  neoplasms,  and. 
while  controversial,  there  is  growing 
evidence  that  CIS  represents  the  earliest 
detectable  phase  of  malignancN  ' 
Therefore,  for  determining 
compen.sation  under  EE01CP.-\.  HHS  is 
proposing  that  CIS  be  treated  as  a 
malignant  neoplasm  of  the  specified 
site. 

Cancers  identified  by  their  se(:onddr\ 
sites  (sites  to  which  a  malignant  cancer 
has  spread),  when  the  primary  site  is 
unknown,  raise  another  issue  for  the 
application  of  IREP  This  situation  will 
most  commonly  arise  when  death 
certificate  information  is  the  primary 
source  of  a  cancer  diagnosis  It  is 
accepted  in  medicine  that  cancer- 
causing  agents  such  as  ionizing 
radiation  produce  primary  cancers.  This 
means,  in  a  case  in  which  the  primary 


'  kcrhkinvske,  K.  |  Barclay.  D  Grady,  EA  Sickles. 
,3nil  V'  Krnster.  "Comparison  of  risk  factors  for 
ihi(  tal  (  an  iniima  in  situ  and  invasive  breast 
(anccr     I   Natl   Cane.  Inst   89:76-82.  1997. 

Cirippd,  PI,  and  EF  .SandKreii     Highly  invasive 
transitional  cf  II  cart  innma  of  the  bladder  in  a 
simian  vinis  40  T-anti>{en  transgenic  mouse 
mudfl      ,^^l   I   PatholT57B05-813.2000. 

("oiT»;a  \'  Morphology  and  natural  history  of 
Lancpt  prp(  iirsors    ( Chapter  4  in  (incer 
EpideniioloKv  and  Prevention.  2nd  Edition.  D 
S(  hdttcnff'ld  and  IF  Fraumeni  |r.  eds.  New  York: 
Oxlord  I  IlniTMlv  Pri'ss  iqq6 


site  of  cancer  is  unknown,  the  primary 
site  must  be  established  by  inference  to 
estimate  probability  of  causation. 

HHS  is  proposing  to  establish  such 
assignments  in  these  guidelines,  based 
on  an  evaluation  of  the  relationship 
between  primary  and  secondary  cancer 
sites  using  the  National  Center  for 
Health  Statistics  (NCHS)  Mortahty 
Database  for  years  1995-1997.  Because 
national  cancer  incidence  databases 
(e.g.,  the  National  Cancer  Institute's 
Surveillance,  Epidemiology  and  End 
Results  program)  do  not  contain 
information  about  sites  of  metastasis, 
the  NCHS  database  is  the  best  available 
data  source  at  this  time  to  assign  the 
firimarv  '■itr's)  most  likely  to  have 
1  dUM(i  thi  spread  of  cancer  to  a  known 
secondary  site.  For  each  secondary 
cancer,  the  set  of  primary  cancers 
producing  approximately  75%  of  that 
secondary  cancer  among  the  U.S. 
population  was  identified  (males  and 
females  were  considered  separately). 
The  sets  are  tabulated  in  this  rule  (Table 
1)  HHS  is  proposing  that  the  final 
as•^lgnment  of  a  primary  cancer  site  for 
an  individual  claim  would  be 
determined  by  DOL  on  a  case-by-case 
basis,  as  the  site  among  possible 
primary  sites  which  results  in  the 
highest  probability  of  causation 
estimate. 

Employees  diagnosed  with  two  or 
more  primary  cancers  also  raise  a 
special  issue  for  determining  probability 
of  causation.  Even  under  the 
assumption  that  the  biological 
mechanisms  by  which  each  cancer  is 
"caused  are  unrelated,  uncertainty 
estimates  about  the  level  of  radiation 
delivered  to  each  cancer  site  will  be 
related  While  fully  understanding  this 
situation  requires  statistical  training,  the 
consequence  has  simple  but  important 
implications.  Under  this  proposal, 
instead  of  determining  the  probability 
that  each  cancer  was  caused  by 
radiation,  DOL  would  have  to  perform 
an  additional  statistical  procedure 
following  the  use  of  IREP  to  determine 
the  probability  that  at  least  one  of  the 
cancers  was  caused  by  the  radiation. 
This  approach  is  important  to  the 
claimant  because  it  would  determine  a 
higher  probability  of  causation  than 
would  be  determined  for  either  cancer 
individually. 

G.  Limitations  of  IREP  for  Energy 
Employees 

IREP  is  being  developed  to  serve  the 
needs  of  DVA  in  deciding  cancer 
compensation  claims  for  veterans.  This 
means  IREP  has  to  be  adapted  in  various 
wavs  to  meet  the  needs  of  DOL,  because 
the  radiation  exposure  experience  of 
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employees  covered  by  EEOICPA  differs 
substantially. 

Some  employees  covered  by  EEOICP.^ 
were  substantially  exposed  to  radon  and 
other  sources  of  high  linear  energy 
transfer  (LET)  radiation.  This  type  of 
radiation  exposure  has  unique 
properties  affecting  cancer  risk,  which 
are  not  addressed  in  the  risk  models 
included  in  IREP.  Specifically,  the  IRE? 
risk  models  do  not  account  for  a 
possible  inverse  dose-rate  effect  for 
high-LET  radiation  exposures.  This 
effect  means  at  any  particular  dose 
level,  especially  higher  dose  levels,  a 
dose  of  high  LET  radiation  incurred 
gradually  over  time  is  more  likely  to 
cause  cancer  than  the  same  total  dose 
incurred  quickly  or  at  once  A 
substantial  body  of  research  supports 
this  finding,  including  studies  of 
uranium  miners, ■*  patients  exposed  to 
bone-seeking  radium  alpha  particles.'^' 
and  research  on  the  cancer  effects  of 
high  LET  radiation  in  animals.*"  Because 
high-LET  radiation  is  an  important  type 
of  radiation  exposure  among  emplovees 
covered  by  EEOICPA,  NIOSH  will 
modify  IREP  to  include  uncertainty 
associated  with  the  assumption  of  an 
inverse  dose-rate  effect  for  these 
exposures. 

The  DOE  workforce  has  been  exposed 
to  various  types  of  neutron  energies  and 
these  exposures  are  frequently 
documented  in  the  worker's  dosimetry' 
records  The  relative  biologicol 
effectiveness  (RBE)  of  radiation 
exposure,  a  factor  in  cancer  risk  models 
that  accounts  for  the  differing  level  of 
cancer  risk  associated  with  different 
forms  of  radiation,  varies  as  a  function 
of  neutron  energy.^  This  variation  in 
RBE  related  to  differing  neutron  energy 
is  not  accounted  for  in  the  current 
version  of  IREP.  which  contains  a  single 
neutron  RBE  distribution  Therefore. 
NIOSH  will  modif\'  IREP  for  DOE 
workers  to  include  different  RBE 


*  Hornuiii;  KW.  Mninhardt  T|  Quantitative  risk 
assessrrif  nl  of  lung  cancer  in  I'.S.  uranium  miners. 
Hpallh  Phvs  52:  417-430.  1987 

I.ubin  |H.  Boice  [D  |r.  Edling  C.  et  al.  Radon- 
fxposed  underground  miners  and  the  inverse  dose- 
ralp  Iprotraction  enhancement)  effects.  Health  Phvs 
69:494-500.  1995 

^MaysCW.  Spiess  H  Bone  sarcomas  in  patients 
given  radium-224   In:  Radiation  (Jarcinogenesis: 
Epidemiology  and  Biological  Slgnincance.  Boice  (D 
!r.  Fraumcni  |K  |r  (eds):  New  York:  Raven  Press,  pp 
241-252.  1984. 

*  Lueberk  EC  Courtis  SB.  Cross  FT.  Moolgavkar 
SH  Two-stage  model  of  radon-induced  malignant 
lung  tumors  in  rats:  effects  of  cell  killing.  Radiat. 
Res.  145  163-173.  1996 

Hall  E|.  Miller  RC.  Brenner  DI.  Neoplastic 
transformation  and  the  inverse  dose-rate  effect  for 
neutrons   R.idiat    Res    128(.Suppl):  S75-S80.  1991. 

"  International  Commission  on  Radiological 
Protection  (ICRP)  60:  '1990  Recommendations  of 
the  International  Commission  on  Radiological 
Protection. '■  Ann.  ICRP  2111-i)  1-201. 


distributions  for  neutrons  of  various 
energies. 

The  currentlv-avdilable  draft  of  IREP 
does  not  incorporate  a  unique  lung 
cancer  model  for  radon  exposure,  which 
is  an  important  exposure  for  some 
workers  covered  under  EEOICPA.  Using 
epidemiologic  evidence  on  the  lung 
carcinogenicitv  of  radon  exposures,  NCI 
is  incorporating  a  lung  cancer  model  for 
radon  exposures  into  the  revised  version 
of  IREP.  The  data  source  for  this  model 
is  the  analysis  conducted  bv  the  federal 
Radiation  Exposure  Compensation  Act 
Committee." 

NIOSH  will  modifv-  IREP  to  eliminate 
an  assumption  for  non-leukemia  cancers 
that  low  -level  acute  radiation  doses 
(defined  in  IREP  as  doses  between  3  and 
30  cSv)  cause  less  risk,  per  unit  of  dose, 
than  higher  level  acute  doses.  A  recent 
study  of  the  Japanese  atomic  bomb 
survivors  supports  this  change.'' 

Additionally,  some  employees 
covered  by  EEOICPA  were  required,  as 
a  condition  of  employment,  to  undergo 
routine  medical  scTeening  with  x  rays. 
The  dose  resulting  from  these  .x  rays 
will  be  included  in  their  dose 
reconstruction.  This  requires  NIOSH  to 
add  to  IREP  an  RBE  distribution 
appropriate  to  the  low-energy  fornr.  of 
radiation  produced  from  some  of  these 
X  ravs  '" 

There  is  no  risk  model  in  IREP  for 
estimating  the  probability  of  causation 
of  bone  cancer  by  high-LET  radiation 
exposure.  Research  has  found  bone 
cancer  risk  substantially  and 
significantlv  elevated  among  animals 
and  humans  exposed  to  certain  forms  of 
high-LET  radiation."  NIOSH  will  add  a 
risk  model  for  bone  c:ancer,  based  on 
recentlv  completed  assessments  of  risks 
associated  with  plutonium  exposures. '- 

Limitations  of  current  research  and 
development  have  prevented  NIOSH 


"Final  Report  of  the  Radiation  Kxposurc 
Compensation  Act  Committee,  subniilted  to  the 
Human  Radiation  Interagency  Working  Croup,  lulv 
1996  (Appendix  A).  30  pp  (plus  Figures] 

'Pierce  DA  and  Preston  DL  "R.uiiationrelatpd 
cancer  risks  al  low  doses  among  Htomic  bomb 
survivors."  Radial.  Res.  154:178-186.  2000 

'"ICRU  Report  40:  The  quality  factor  in  radiation 
proletlion.  Internal.  Commission  on  Radiat.  Units 
and  Meas..33  pp.  1986. 

Hall  E).  "Linear  energy  transfer  and  relative 
biological  effectiveness  ".  Chapter  9  in  Radiobiology 
for  the  Radiobiologist,  4th  Edition.  Philadelphia: 
IB.  l.ippincott,  1994. 

' '  International  Agency  for  Research  on  Cancer 
(lARC).  lARC  Monographs  on  the  Evaluation  of 
Carcinogenic  Risks  to  Flumans.  Vol   78  Ionizing 
Radiation.  Pari  2:  Some  Inlemallv  Deposited 
Radionuclides.  Lyon.  France:  lARC  Press.  595  pp. 
2001. 

'•(Crogan  HA,  Sinclair  WK,  and  Voilleque  PC. 
"Risks  of  fatal  i:aricer  from  inhalation  of 
-"' -■'"plutonium  by  humans:  a  combined  four- 
method  approach  with  uncertaintv  evaluation 
Health  Physics  80:447-461.  2001. 


from  considering  and  implementing  all 
possible  improvements  to  IREP  at  the 
time  of  this  proposal.  In  the  future, 
NIOSH  may  make  additional  changes  in 
IREP  to  address  differences  in  radiation- 
related  cancer  risk  between  Japanese 
atomic  bomb  survivors  and  employees 
involved  in  nuclear  weapons 
production.  Some  research  has  shown 
substantial  differences  in  risk  for  certain 
cancers,  such  as  brain  cancer  and 
multiple  myeloma."  The  radiation- 
related  risk  of  these  cancers  is 
significantly  elevated  among  employees 
involved  in  nuclear  weapons 
production,  whereas  it  is  not  among  the 
Japanese  study  population.  The  IREP 
risk  models  for  these  cancers  were 
produced  using  data  from  the  Japanese 
study  population. 

Similarly,  it  may  be  possible  to 
improve  the  fit  of  IREP  risk  models  to 
employees  covered  by  EEOICPA  with 
respect  to  differences  between  the 
frequency  of  certain  cancers  in  the 
general  population  in  the  United  States 
versus  Japan.  The  IREP  risk  models 
include  a  simplistically  derived  factor 
[risk  transfer)  that  accounts  for  these 
differences,  based  on  expert  judgment. 
For  some  cancers,  such  as  breast  and 
stomach  cancer,  sufficient  research  may 
exist  to  improve  this  factor.  In  addition, 
where  current  IREP  risk  models  could 
be  replaced  with  risk  models  based  on 
studies  of  U.S.  DOE  workers,  or  other 
U.S.  populations,  this  factor  could  be 
omitted  entirely. 

The  potential  future  use  of  risk 
models  based  on  studies  of  U.S.  DOE 
workers  may  also  eliminate  limitations 
arising  because  data  are  sparse  for 
certain  cancers  among  the  Japanese 
atomic  bomb  survivors,  such  as  most 
specific  types  of  leukemia.  Using  data 
on  the  Japanese  cohort,  the  effect  on  risk 
of  age  at  time  of  exposure  to  radiation, 
an  important  modifier  of  leukemia  risk, 
cannot  be  estimated  for  specific  types  of 
leukemia,  except  chronic  myeloid 
leukemia.  It  can  only  be  estimated  for 
other  leukemia  types  by  using  a  general 
leukemia  model  that  combines  data 
from  cases  of  different  types  of 
leukemia. 

Finally.  NIOSH  may  make 
modifications  in  cancer  risk  models  in 
IREP,  as  appropriate  and  if  feasible,  to 
account  for  the  changing  frequency 
among  the  general  population  (baseline 


'  '  .Mexander  V  and  DiMarto  |H     Reappraisal  of 
brain  tumor  risk  among  t  ..S  nuclear  workers:  a  10- 
year  review   '  Occupational  Medicine  State  of  the 
Art  Reviews  16(2):289-315.  2001. 

Cordis  E.  Cillwrt  ES.  (Carpenter  L.  et  al.  "Effects 
of  low  doses  and  low  dose  rates  of  external  ionizing 
radiation  cancer  morlalitv  among  nuclear  industry 
workers  in  three  countries   "  Radial.  Res,  142:117- 
132.  1995 
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rates)  of  certain  types  of  cancer  in  the 
United  States.  Certain  types  of  cancer 
(e.g.,  lung  cancer  among  women,  breast 
cancer)  have  become  more  frequent  in 
recent  decades.  Similarly.  HHS  may 
make  modifications  in  cancer  risk 
models  to  reflect  the  differing  frequency 
of  certain  types  of  cancer  among 
different  racial  and  ethnic  groups  in  the 
United  States  [e.g..  multiple  myeloma, 
skin  cancers).  The  effect  of  these 
modifications,  at  such  time  as  they  may 
become  feasible,  would  be  to  improve 
the  accuracy  of  probability  of  causation 
estimates. 

H.  Procedures  for  review  and  public 
comment  on  NIOSH-IREP 

As  described  under  Section  G  above, 
certain  current  and  potential  future 
changes  to  the  cancer  risk  models  in 
IREP  are  particularly  appropriate  for 
addressing  the  radiation  exposures  and 
statutory'  requirements  of  claimants 
under  EEOICPA.  As  a  result,  the  version 
of  IREP  to  include  NIOSH  modifications 
will  be  unique  and  distinguished  as 
"NIOSH-IREP."  This  version,  which 
DOL  will  use  to  estimate  probability  of 
causation  under  EEOICPA,  will  be 
reviewed  bv  the  Advisorv  Board  on 
Radiation  and  Worker  Health.  NIOSH- 
IREP  will  be  available  for  public  review 
on  the  NIOSH  homepage  at- 
www.cdc.gov/niosh.  by  September  30, 
2001.  NIOSH-IREP  will  include 
documentation  of  underlying  risk 
models  and  calculations.  The  public 
will  also  be  able  to  obtain  complete 
information  about  NIOSH-IREP, 
including  printed  reports,  by  contacting 
NIOSH  at  its  toll-free  telephone 
information  service:  1-800-35-NlOSH 
(1-800-356-4674). 

The  public  may  comment  on  NIOSH- 
IREP  at  any  time.  Comments  should  be 
sent  to  NIOSH  following  instructions  at 
the  NIOSH-IREP  web  page  cited  above, 
or  bv  sending  printed  comments  to: 
NIOSH-IREP  Comments.  National 
Institute  for  Occupational  Safety  and 
Health,  4676  Columbia  Parkway,  MS- 
R45.  Cincinnati,  Ohio  45226. 
All  comments  will  be  considered.  In 
addition.  NIOSH  will  forward  all 
substantive  comments  to  the  Advisory 
Board  on  Radiation  and  Worker  Health. 

/.  Updating  NIOSH-IREP 

NIOSH  will  periodically  revise 
NIOSH-IREP  to  add.  modify,  or  replace 
cancer  risk  models,  improve  the 
modeling  of  uncertainty,  and  improve 
the  functional itv  and  user-interface  of 
NIOSH-IREP.  Primary  sources  of 
potential  improvements  in  cancer  risk 
models  include  new  epidemiologic 
research  on  DOE  employee  populations 
and  periodic  updates  from  scientific 


committees  evaluating  such  research 
[e.g.,  the  Committee  on  Biological 
Effects  of  Ionizing  Radiation)   Furtht'r 
description  of  the  rationale  for  sue  h 
scientific  improvements  is  described 
under  paragraph  II. G,  above. 

Improvements  may  also  be  directly 
recommended  by  the  Advisnn-  Board  on 
Radiation  and  Worker  Health,  scientific 
reviews  relevant  to  or  addressing  this 
program,  public  comment,  or  by  DOL. 
which  is  the  principal  user  and  hence 
may  require  functional  changes  and 
improvements  in  the  userinterfai  e 

Substantive  changes  to  NiOSH-lREF 
(changes  that  would  substantially  affect 
estimates  of  probability  of  causation 
calculated  using  NIO.SH-IREP, 
including  the  addition  of  new  cancer 
risk  models)  will  be  submitted  to  the 
Advisor\-  Board  on  Radiation  and 
Worker  Health  for  review.  Proposed 
changes  provided  to  the  Advisory-  Board 
for  review  will  also  be  made  available 
to  the  public  Instructions  for  obtaining 
relevant  materials  and  providing  public 
comment  will  be  provided  in  the  notice 
of  the  Advisory  Board  meeting, 
published  in  the  Federal  Register. 

/.  Public  notice  on  plans  and  changes 
implemented  to  update  MOSH-IREP 

NIOSH  will  periodically  publish  a 
notice  in  the  Federal  Register  informing 
the  public  of  proposed  substantive 
changes  to  NIOSH-IREP  currently  under 
development,  the  status  of  the  proposed 
changes,  and  the  expected  completion 
dates.  NIOSH  will  also  publish  a  notice 
in  the  Federal  Register  notifying  the 
public  of  substantial  changes  to  NIOSH- 
IREP  (changes  that  would  substantially 
affect  estimates  of  probability  of 
causation  calculated  using  .NIOSH- 
IREP.  including  the  addition  of  new 
cancer  risk  models).  In  the  notice. 
NIOSH  will  address  relevant  comments 
received  by  NIOSH 

K  Operating  Guide  for  NIOSH-IREP 

DOL  will  use  procedures  specified  in 
the  NIOSH-IREP  Operating  Guide  t,  i 
calculate  probability  of  causation 
estimates  under  EEOICPA  The  guide 
provides  current,  step-by-step 
instructions  for  the  operation  of 
NIOSH-IREP,  The  prcjcedures  include 
entering  personal,  diagnostic,  and 
exposure  data;  setting/confirming 
appropriate  values  for  variables  used  in 
calculations;  conducting  the  calculation: 
and.  obtaining,  evaluating,  and 
reporting  results. 

An  initial  version  of  the  SIOSH-IPEP 
Operating  Guide  will  be  available  to  the 
public  online  on  the  NIOSH  homepage 
at:  i\-ViM-. cdc.gov/niosh.  by  September 
30.  2001.  The  public  will  be  able  to 
obtain  printed  copies  by  contacting 


NIOSH  at  its  toll-free  telephone 
information  service:  1-800-35-NlOSH 

(1-80Q-356-4674). 

L.  Cancer  Unrelated  to  Radiation 

Chronic  lymphocytic  leukemia  (CLL) 
is  a  form  of  leukemia  not  found  to  be 
radiogenic  in  studies  conducted 
worldwide  of  a  wide  variety  of 
radiation-exposed  populations, 
including  the  lapanese  atomic  bomb 
sur\'ivors.  persons  exposed  to  x  rays  and 
Thorotrast  during  medical  treatment, 
and  nuclear  industry  workers.'* 
Therefore,  for  the  purposes  of  this 
proposed  rule,  the  probability  of 
causation  for  CLL  would  be  assigned  a 
value  of  zero.  HHS  may  modify  this 
provision  in  response  to  new  scientific 
findings. 

IV  History  of  Rule  Development 

A   MUSH  Research  on  the  Health  of 
DOE  Workers 

Expert  judgment  has  been  applied  to 
niodih'  (  ertain  IREP  risk  models  and 
develop  guidelines  for  applying  these 
models  appropriately  for  employees 

covered  hv  EFOICP A  An  important 

basis  tor  thi-  ::.iii::;.''nt  has  been  the 
research  exfiiTH'iu  >  ■ ''  \H  1SH  and  its 
external  rese.in  h  i.iitiii  rv  i,n  radiation- 
related  c;ancers  ann  iiu  DOE  employees 
and  I'  vS,  uranium  mirnT^   \IflSH  has 
( onducted  a  prograin  i!  !•  icT.dlv 
sponsored  health  n-^f-in  ti  i  ii  lu  )E 
employees  sine  e  IMM]     \l(iS(i 
completed  tlv  pniii  i[m.  ■•<     ipational 
health  research  eM.itii;-:;  wi  lung  cancer 
risks  associated  uitli  luaL;:^  exposure 
among  uranium  miners. 


'*  Andersson.  Vt;  Carslensen  B.  Visfeldl  I. 
"Leukemia  and  other  related  hematological 
disorders  among  Danish  patients  exposed  to 
Thorotrast  ■  Radial  Res  lJ4:224-23a.  1993. 

Cardis  E.  Gilbert  ES.  Carpenter  L.  el  al     Effert.'s 
of  low  doses  and  low  dose  rales  of  external  ionizmg 
radiation:  cancer  mortality  among  nudear  industrj' 
workers  in  three  countries. ' '  Radial.  Res.  142:117- 
132.  1995. 

Curtis  RE,  Boice  JD  jr.  Stovall  M.  et  al. 
"Relationship  of  leukemia  risk  to  radiation  dose 
following  cancer  of  the  uterine  corpus."'  I  Natl  Canr 
Inst  86:1315-1324.  1994. 

Darby  SC  Doll  R.  Gill  SK.  et  al  "Long-term 
mortality  af^er  a  single  treatment  course  with  x  rays 
in  patients  treated  for  ankylosing  spondylitis  "  Br 
I  Cancer  55  179-190,  1987 

International  Agency  for  Research  on  (jincer 
(lARC).  lARC  Monograpfys  on  the  E\-aluulion  of 
iAircinogenic  Bisks  to  Humans   Vol  76  lonizinii. 
Radiation.  Part  2  Some  Inlemally  Deposited 
Radionuclides.  Lyon,  France:  IAR(;  press.  595  p. 
2001. 

Muirhead  CR,  Goodill  AA.  Haylock  RGE  el  al 
"Occupational  radiation  exposure  and  mortality 
second  analysis  of  the  National  Registry  for 
Radiation  Worker*.'  I  Radiol  Prol  193-26.  1999 

Preston  DL.  Kusumi  S.  Tomonaga  M.  et  al. 
"Cancer  incidence  in  atomic  bomhi  sur\ivors  Part 
III:  Leukemia,  lymphoma  and  multiple  myeloma. 
1950-1987  •  Radial  Res  137:S68-S97,  1994 
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B.  Relationship  With  \CI-CDC  Update 
of  Radioepidpmiolos^icnl  Tables 

Within  HHS.  NIOSH  and  NCI  have 
vvnrkod  rloselv  together  to  adapt  the 
NCI-CDf;  update  of  the 
radioepidemi(jlogic:al  tables,  developed 
as  IREP,  to  meet  as  many  of  the  needs 
of  emplo\ees  ro\ered  bv  EEOICP.A  a< 
possible.  Some  potential  changes  (ould 
not  be  accomplished  before  initial 
implementation  of  the  ctjmpensation 
program  under  EEGICPA  NIOSH  and 
NCI  will  continue  collaborating  to 
address  these  needs  Other  changes 
uniquely  useful  for  employees  covered 
by  EEOICPA.  as  discussed  in  this 
Preamble,  will  be  incorporated  intn  the 
version  of  IREP  designed  specificallv  for 
employees  covered  by  EECJKTA. 

C  Technical  Review  hv  the  Advisory- 
Board  on  Radiation  and  Worker  Health 

NIOSH  anticipates  that  the  guidelines 
in  this  proposed  rule  will  be  reviewed 
by  the  Advisory  Board  on  Radiation  and 
Worker  Health,  which  is  required  bv 

Section  !623!cM)f  EEOICPA  HHS  will 
consider  any  findings  of  this  review  in 
promulgating  the  final  regulation. 

D.  Consultation  With  Experts  and 
Interested  Parties 

HHS  has  consulted  individuallv  with 
a  wide  variety  of  experts  and  interested 
parties  to  help  ensure  the  quality  and 
practicality  of  these  guidelines   Reports 
on  these  consultations  are  available  in 
the  regulatory  docket  for  public  review. 

V.  Summary  of  Proposed  Rule 

Congress,  in  enacting  EEOICPA, 
created  a  new  Energv  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform, 
and  adequate  compensation  system  for 
certain  employees  Through  Executi\e 
Order  13179,  the  President  assigned 
primary  responsibility  for  administering 
the  program  to  DOL.  The  President 
assigned  various  technical 
responsibilities  for  policymaking  and 
assistance  to  HHS.  Included  among 
these  is  promulgation  of  this  proposed 
rule  to  establish  guidelines  DOL  will 
apply  to  adjudicate  cancer  claims  for 
covered  employees  seeking 
compensation  for  cancer,  other  than  as 
members  of  the  Special  Exposure  Cohort 
seeking  compensatirm  for  a  specified 
cancer  Sections  81.20-81,25  and  81  30 
provide  guidelines  for  determining  the 
probability  of  c:ausation  with  respect  to 
ail  known  canters. 

Introduction  ' 

Sections  81  0  and  HI  1  brief! v 
describe  how  this  proposed  rule  relates 
to  DOL  authorities  under  EEOICPA  and 
the  assignment  of  authoritv  for  this  rule 


til  HHS.  Section  81.2  summarizes  the 
specific:  provisions  of  EEOICPA 
directing  HHS  in  the  development  of 
this  proposed  rule. 

Definitions 

This  section  of  the  regulation 
proposes  definitions  for  the  principal 
terms  used  in  this  part.  It  includes  terms 
specifically  defined  in  EEOICPA  that. 
for  the  convenience  i  if  the  reader  of  this 
part,  are  repeated  in  this  section. 

Data  Required  To  Estimate  Probability 
of  Causation 

Sections  81.5  and  81.6  propose  the 
sources  and  types  of  personal,  medical, 
and  radiation  dose  information  that 
would  be  required  bv  this  regulation. 
Claimants  will  provide  personal  and 
medical  information  to  DOL  under  DOL 
regulations  20  CFR  part  30.  NIOSH  will 
provide  radiation  dose  information 
pursuant  to  20  CFR  part  30.  NIOSH  will 
develop  the  dosf>  information  required 
pursuant  to  the  HHS  rc!gulation  under 
42  C;FR  part  82  (published  in  this  issue 
of  the  Federal  Register),  which  is  being 
promulgated  concurrently  with  this 
proposed  rule.  The  application  of  this 
personal,  medical,  and  radiation  dose 
information  to  estimate  probabilitv  of 
causation  is  described  generally  under 
§«i  81.22-81.25. 

Requirements  for  /?JsA  Models  Used  To 
Estimate  Probability  of  Causation 

Sections  81  10  and  81.11  describe  the 
use  of  the  risk  models  and  uncertainty 
analysis  underlying  the  NIH 
Radioepidemiologic.al  Tables  in  their 
i;urrent.  updated  form,  which  is  a 
software  program  named  the 
"Interactive  RadioEpidemiological 
Program  "  (IREP)   IREP  is  discussed 
extensively  above.  These  sections  also 
propose  criteria  by  which  these  risk 
models  may  be  changed  to  ensure  that 
probability  of  c  ausation  estimates 
calc:ulated  by  EEOICPA  represent  the 
unique  exposure  and  disease 
experiences  of  employees  covered  by 
EEOICPA  HHS  sw^ks  c;omments  on 
these  criteria. 

Guidelines  To  Estimate  Probability  of 
Causation 

Sections  81.20  and  HI. 21  propose 
recjuiring  DOL  to  use  NIOSH-IREP  to 
estimate  probabilitv  of  causation  for 
cancers  for  which  probability  of 
causation  cjstimates  can  be  r:alculated 
using  available  cancer  risk  models. 
Section  81.21  also  proposes  requiring 
DOL  to  assume  carcinoma  in  situ  (ICD- 
9  '''  codes  230-234),  ntniplasms  of 


uncertain  behavior  (ICD-9  codes  235- 
238),  and  neoplasms  of  unspecified 
nature  (ICD-9  code  239)  are  malignant, 
for  purposes  of  estimating  probability  of 
causation.  HHS  seeks  comment  on  these 
assumptions  and  any  conditions  or 
limitations  that  should  be  considered 
with  regard  to  these  assumptions. 

Sections  81.22-81.25  propose  general 
guidelines  for  the  use  of  NIOSH-IREP 
and  specific  applications  to 
accommodate  special  circumstances 
anticipated.  The  special  circumstances 
include  claims  in  which:  (1)  The 
primary  site  of  a  metastasized  cancer  is 
unknown;  (2)  the  subtype  of  leukemia 
presented  lacks  a  single,  optimal  risk 
model  in  NIOSH-IREP;  and  (3)  two  or 
more  primary  cancers  are  presented, 
requiring  further  statistical  adjustment 
of  probabilitv  of  causation  estimates 
calculated  using  NIOSH-IREP. 

The  procedure  c:onccrning  subtypes  of 
leukemia  (2)  is  needed  because  of  a 
limitation  of  the  data  on  Japanese 
atomic  bomb  survivors,  as  discussed 
previously  in  this  proposal.  The  general 
leukemia  model  in  IREP  allows  for 
adjustment  for  age  at  exposure,  which  is 
an  important  modifier  of  leukemia  risk. 
The  data  are  too  sparse,  however,  to 
allow  for  such  an  adjustment  with 
respect  to  specific  types  of  leukemia, 
with  the  exception  of  chronic  myeloid 
leukemia.  .Since  it  is  not  possible  to 
determine  which  factor,  age  at  exposure 
or  leukemia  subtype,  is  more  important 
to  determining  probability  of  causation 
for  most  specific  types  of  leukemia,  the 
guidelines  would  require  use  of  both  the 
general  model  and  the  specific  model. 
The  guidelines  propose  requiring  DOL 
to  use  the  findings  of  whichever  model 
produces  the  higher  probability  of 
causation  estimate. 

HHS  seeks  comments  on  the  strategies 
adopted  in  this  proposed  rule  to  address 
each  of  these  special  circumstances,  and 
on  other  needs  not  identified  in  this 
proposal. 

Section  81.30  proposes  non- 
radicjgenic  cancers  for  which  DOL 
would  assign  a  value  of  zero  to  the 
probability  of  causation.  Chronic 
Lymphocytic  Leukemia  (ICD-9  Code: 
204.1)  is  the  only  cancer  specified.  HHS 
is  seeking  comments  on  this  section. 
The  public  should  be  aware  that  the 
addition  of  cancers  to  this  section 
would  require  broadly  established 


•^l(^D-9  is  a  version  of  the  standard  >vstem  of 
classifying  diseases  that  will  be  us«i  hv  IREP  The 


most  reijf<\\  version  of  this  .system.  lCD-10,  will  not 
bt'  asi'd  bf(  rtiis*"  ttip  (:an(  pr  ri.sk  models  have  been 
I  (instructed  u.sing  IC'O-y 

See:  The  International  f.lassifiration  of  Diseases 
Clinical  Modification  (mh  Rp\ision|  Volume  l&II 
I  mm  I  Department  of  Health  and  Human  .Services 
Publication  No.  (PHSl  91-1260.  I'  S  (iovernmeiit 
Printing  Office,  Washington  I)  (' 
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consensus  of  non-radiogenicity  among 
the  medical  and  scientific  communities, 

VI.  Significant  Regulatory  Action 
(Executive  Order  12866) 

This  rule  is  a  "significant  regulator\' 
action,"  within  the  meaning  of 
Executive  Order  12866,  because  it  raises 
novel  or  legal  policy  issues  arising  out 
of  the  legal  mandate  established  under 
EEOICPA.  The  rule  is  designed  to 
establish  objective  guidelines,  grounded 
in  current  science,  to  support  DOL  in 
the  adjudication  of  applicable  claims 
seeking  compensation  for  cancer  under 
EEOICPA.  The  guidelines  will  be 
applied  by  DOL  to  calculate  a 
reasonable,  scientifically  supported 
determination  of  the  probabilitv  that  a 
cancer  for  which  a  claimant  is  seeking 
compensation  was  as  likely  as  not 
caused  by  radiation  doses  incurred  in 
the  performance  of  duty  by  the  covered 
emplovee.  The  financial  cost  to  the 
federal  government  of  applying  these 
guidelines  is  covered  under 
administrative  expenses  estimated  bv 
DOL  under  its  rule  (see  FR  28948.  Mav 
25.  2001). 

The  proposed  rule  carefully  explains 
the  manner  in  which  the  regulatory 
action  is  consistent  with  the  mandate 
for  this  action  under  section  3623(c)  of 
EEOICPA  and  implements  the  detailed 
requirements  concerning  this  action 
under  this  section  of  EEOICPA.  The 
proposed  rule  does  not  interfere  with 
State,  local,  and  tribal  governments  in 
the  exercise  of  their  governmental 
functions. 

The  proposed  rule  is  not  considered 
economically  significant,  as  defined  in 
section  3(f)(i)  of  the  Executive  Order 
12866.  This  proposal  has  a  subordinate 
role  in  the  adjudication  of  claims  under 
EEOICPA.  ser\'ing  as  one  element  of  an 
adjudication  process  administered  bv 
DOL  under  20  CFR  parts  1  and  30  DOL 
has  determined  that  its  rule  fulfdls  the 
requirements  of  Executive  Order  12866 
and  provides  estimates  of  the  aggregate 
cost  of  benefits  and  administrative 
expenses  of  implementing  EEOICPA 
under  its  rule  (see  FR  28948,  May  25, 
2001). 

VII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq..  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  We  certif\'  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  This  proposal 
affects  only  DOL,  HHS,  and  some 


individuals  filing  compensation  rlaim> 
under  EEOICPA.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  for 
under  RFA  is  ncjt  required 

VIII.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (PRA). 
44  U.S.C.  3501  et  seq..  requires  an 
agency  to  invite  public  comment  on  and 
to  obtain  OMB  approval  of  any 
regulation  that  requires  ten  or  more 
people  to  report  information  to  the 
agency  or  to  keep  certain  records.  This 
proposed  rule  does  nf)t  contain  any 
information  collection  requirements.  It 
provides  guidelines  only  to  the  U.S. 
Department  of  Labor  (DOL)  for 
adjudicating  compensation  claims  and 
thus  requires  no  reporting  or 
recordkeeping.  Information  required  by 
DOL  to  apply  these  guidelines  is  being 
provided  bv  HHS  and  by  individua! 
claimants  to  DOL  under  DOl, 
regulations  20  CFR  part  M)  !set-  hh  FR 
28948.  Mav  25.  2001).  Thus.  HHS  has 
determined  that  the  PRA  does  not  apply 
to  this  proposed  rule, 

IX.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatorv  Enforrrment 
Fairness  Act  of  1996  (5  I  .S C  801  H 
seq).  the  Department  will  report  to 
Congress  promulgation  of  this  proposed 
rule  prior  to  its  effective  date.  The 
report  will  state  that  the  Department  has 
concluded  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  SI  00  million  or  more. 
However,  this  proposed  rule  has  a 
subordinate  role  in  the  adjudication  oi 
claims  under  EEOICPA.  serving  as  one 
element  of  an  adjudication  proct^ss 
administered  by  DOL  under  20  CFR 
parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  bec;ause  it  will 
likely  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more. 

X.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the.  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  f^f 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  tn  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  ff>rth  in 
law."  For  purposes  of  the  L'nfunded 
Mandates  Reform  Act.  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
annual  expenditures  in  excess  of , SlOO 
million  by  State,  local  or  tribal 
governments  in  the  aggregate,  or  bv  the 
private  sector 


XI.  Executive  Order  12988  (CiNil 
Justice) 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12988,  Civil  Justice 
Reform  and  will  not  unduly  burden  the 
Federal  court  system.  Probability  of 
causation  may  be  an  element  in  reviews 
of  DOL  adverse  decisions  in  the  United 
States  District  Courts  pursuant  to  the 
Administrative  Procedure  Act. 
However,  DOL  has  attempted  to 
minimize  that  burden  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions,  including  those  involving 
probability  of  causation.  HHS  has 
provided  a  clear  legal  standard  for  DOL 
to  apply  regarding  probability  of 
causation.  This  proposal  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

XII   Executive  Order  13132 
((-ederalism) 

The  Department  has  reviewed  this 
proposed  rule  in  accordance  with 
Executive  Order  13132  regarding 
federalism,  and  has  determined  that  it 
does  not  have  "federalism 
implications."  The  proposed  rule  does 
not  "have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

XIII.  Executive  Order  13045  (Prolet  lion 
of  Children  From  En\ironmentai. 
Health  Risks  and  Safety  RisLs) 

In  accordance  with  Executive  Order 
13045.  HHS  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  proposed  rule  on  children.  The 
agency  has  determined  that  the  rule 
would  have  no  effect  on  children 

XIV.  Executive  Order  1321 1  ( A(  tion". 
Concerning  Regulations  that 
Significantly  .effect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  HHS  has  evaluated  the  effects  of 
this  proposed  rule  on  energy  supply, 
distribution  or  use,  and  has  determined 
thdl  the  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  them. 

List  of  Subjects  in  42  CFR  Part  HI 

Cancer  Covemment  Employes. 
Radiation  protection.  Radioactive 
materials.  Workers'  compensation. 

Text  of  the  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  proposes  to  amend  42 
CFR  to  add  part  81  to  read  as  follows: 


I 
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PART  81— GUIDELINES  FOR 
DETERMINING  PROBABILITY  OF 
CAUSATION  UNDER  THE  ENERGY 
EMPLOYEES  OCCUPATIONAL 
ILLNESS  COMPENSATION  PROGRAM 
ACT  OF  2000 

Subpart  A — Introduction 

Sec 

81  0     Bai  kground. 

811     Purpose  and  authority. 

8 1  2     Provisions  of  EEOICPA  concerning  this 

rule 

Subpart  B — Definitions 

81  4     Definition  of  terms  used  in  this  rule 

Subpart  C — Data  Required  To  Estimate 
Probability  of  Causation 

815     Use  of  personal  and  medical 

information. 
81,6     I'se  of  radiation  dose  information. 

Subpart  D — Requirements  for  Risk 
Models  Used  To  Estimate  Probability 
of  Causation 

81  10     L'se  of  cancer  risk  assessment  models 

in  NIOSH-IREP 
81  11     l'se  of  uncertainty  analysis  in 

MOSH-IREP 

Subpart  E— Guidelines  To  Estimate 
Probability  of  Causation 

81.20     Required  use  of  NIOSH-IREP 

81  21     Cancers  requiring  the  use  of  NIOSH- 
IREP 

81.22     Genera'}  guidelines  for  use  of  NIOSH- 
IREP 

81  23     ryuidelines  for  cam  ers  for  which 
primary  site  is  unknown 

81,24     Guidelines  for  leukemia. 

81 ,2.T     Guidelines  for  claims  involving  two 
or  more  primary  cancers 

81  ,iO    Non-radiogenic  cancers. 

.•\ppendix  A  to  Part  81— Glossary  of  ICD-9 
codes  and  their  cancer  descriptions 

Authority:  42  U.S.C.  7384n;  E.O.  13179.  65 
FR  77487 

Sut>part  A — Introduction 

§81.0    Background. 

The  Energy  Employees  Ocxupational 
Illness  Compensation  Program  .\ct 
(EEOICPA),  Pub.  L.  10&-398.  provides 
for  the  payment  of  compensation 
benefits  to  covered  employees  and, 
where  applicable,  survivors  of  such 
employees,  of  the  United  States 
Department  of  Energy,  its  predecessor 
agencies  and  certain  of  its  contractors 
and  subcontractors.  Among  the  types  of 
illnesses  for  which  compensation  mav 
be  provided  are  cancers.  There  are  two 
categories  of  covered  employees  with 
cancer  under  EEOICPA  for  whom 
compensation  may  be  provided  The 
regulations  that  follow  under  this  part 
apply  only  to  the  category  of  employees 


described  under  paragraph  (a)  of  this 
section. 

(a)  One  category  is  employees  with 
cancer  for  whom  probability  of 
t;ausation  must  be  estimated  or 
determined,  as  required  under  20  CFR 
30.115. 

(b)  The  second  category  is  members  of 
the  Sppchil  Exposurf  Cohort  seeking 
compensation  for  ri  specified  cancer,  as 
defined  under  EEOICPA.  The  U.S. 
Departnif^nt  of  Labor  fDOL)  which  has 
pnnicu-y  authority  for  implementing 
EEOICPA.  has  promulgated  regulations 
at  20  CFR  30  210  and  30.213  that 
identif\-  current  members  of  the  Special 
Exposure  Cohort  and  requirements  for 
compensation  Pursuant  to  section  3626 
of  EEOICPA,  the  Secretary-  of  HHS  is 
authorized  to  add  additional  classes  of 
employees  to  the  Special  Exposure 
Cohort. 

§81.1     Purpose  and  authority. 

(a)  The  purpose  nf  this  regulation  Is 
to  establish  guidelines  DOL  will  apply 
to  adjudicate  cancer  claims  for  covered 
employees  seeking  compensation  for 
cancer,  other  than  as  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer.  To 
award  a  claim,  DOL  must  first 
determine  that  it  is  at  least  as  likely  as 
not  that  the  cancer  of  the  employee  was 
related  to  radiation  doses  incurred  by 
the  employee  in  the  performance  of 
duty  These  guidelines  provide  the 
procedures  DOL  must  apply  and 
identify  the  information  DOL  will  use. 

(b)  Section  3623(b)  of  EEOICPA 
requires  the  President  to  promulgate 
these  guidelines  Executive  Order  13179 
assigned  responsibility  for  promulgating 
these  guidelines  to  the  Secretary  of 
Health  and  Human  Services. 

§  81 .2     Provisions  of  EEOICPA  concerning 
this  rule. 

EE(D1(;PA  imposes  several  general 
requirements  concerning  the 
development  of  these  guidelines,  It 
requires  that  the  guidelines  produce  a 
determination  as  to  whether  it  is  at  least 
as  likely  as  not  (a  50%  or  greater 
probability)  that  the  cancer  of  the 
covered  employee  was  related  to 
radiation  doses  incurred  by  the 
employee  in  the  performance  of  duty.  It 
requires  the  guidelines  be  based  on  the 
radiation  dose  received  by  the 
employee,  incorporating  the  methods  of 
dose  reconstruction  to  be  established  by 
HHS.  It  requires  determinations  be 
based  on  the  upper  99  percent 
confidence  interval  (credibility  limit)  of 
the  probability  of  causation  in  the 
radioepidemiological  tables  published 
under  section  7(b)  of  the  Orphan  Drug 
Act  (42  U.S.C.  241  note),  as  such  tables 


may  be  updated.  EEOICPA  also  requires 
HHS  consider  the  type  of  cancer,  past 
health-related  activities,  the  risk  of 
developing  a  radiation-related  cancer 
from  workplace  exposure,  and  other 
relevant  factors.  Finally,  it  is  important 
to  note  EEOICPA  does  not  include  a 
requirement  limiting  the  types  of 
cancers  to  be  considered  radiogenic  for 
these  guidelines. 

Subpart  B — Definitions 

§  81 .4    Definition  of  terms  used  In  this  rule. 

(a)  Covered  employee:  For  purposes  of 
this  rule,  an  individual  who  is  or  was 
an  employee  of  DOE,  a  DOE  contractor 
or  subcontractor,  or  an  atomic  weapons 
employer,  and  for  whom  DOL  has 
requested  HHS  to  perform  a  dose 
reconstruction. 

(b)  Dose  and  dose  rate  effectiveness 
factor  (DDREFj:  A  factor  applied  to  a 
risk  model  to  modify  the  dose-risk 
relationship  estimated  by  the  model  to 
account  for  the  level  of  the  dose  and  the 
rate  at  which  the  dose  is  incurred.  As 
used  in  IREP,  a  DDREF  value  of  greater 
than  one  implies  that  chronic  or  low 
doses  are  less  carcinogenic  per  unit  of 
dose  than  acute  or  higher  doses. 

(c)  Dose-response  relationship:  A 
mathematical  expression  of  the  way  that 
the  risk  of  a  biological  effect  (for 
example,  cancer)  changes  with 
increased  exposure  to  a  potential  health 
hazard  (for  example,  ionizing  radiation). 

(d)  EEOICPA:  The  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  Public  Law  106- 
398,  as  amended. 

(e)  Equivalent  dose:  The  absorbed 
dose  in  a  tissue  or  organ  multiplied  by 
a  radiation  weighting  factor  to  account 
for  differences  in  the  effectiveness  of  the 
radiation  in  inducing  cancer. 

(f)  External  dose:  The  portion  of  the 
equivalent  dose  that  is  received  from 
radiation  sources  outside  of  the  body. 

(g)  Interactive  RadioEpidemiological 
Program  (IREP):  A  computer  software 
program  that  uses  information  on  the 
dose-response  relationship,  and  specific 
factors  such  as  a  claimants  radiation 
exposure,  gender,  age  at  diagnosis,  and 
age  at  exposure  to  calculate  the 
probability  of  causation  for  a  given 
pattern  and  level  of  radiation  exposure, 

(h)  Internal  dose:  The  portion  of  the 
equivalent  dose  that  is  received  from 
radioactive  materials  taken  into  the 
body. 

(i)  Inverse  dose  rate  effect:  A 
phenomenon  in  which  the  protraction 
of  an  exposure  to  a  potential  health 
hazard  leads  to  greater  biological  effect 
per  unit  of  dose  than  the  delivery  of  the 
same  total  amount  in  a  single  dose.  An 
inverse  dose  rate  effect  implies  that  the 
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dose  and  dose  rate  effectiveness  factor 
(DDREF)  is  less  than  one  for  chronic  or 
low  doses. 

(j)  Linear  energy  transfer  (LET):  The 
average  amount  of  energy  transferred  to 
surrounding  body  tissues  per  unit  of 
distance  the  radiation  travels  through 
body  tissues  (track  length).  Low  LET 
radiation  is  typified  by  gamma  and  x 
rays,  which  have  high  penetrating 
capabilities  through  various  tissues,  but 
transfer  a  relatively  small  amount  of 
energy  to  surrounding  tissue  per  unit  of 
track  length.  High  LET  radiation 
includes  alpha  particles  and  neutrons, 
which  have  weaker  penetrating 
capability  but  transfer  a  larger  amount 
of  energv  per  unit  of  track  length. 

(k)  M'OSH:  The  National  Institute  for 
Occupational  Safety  and  Health.  Centers 
for  Disease  Control  and  Prevention. 
United  States  Department  of  Health  and 
Human  Ser\ices. 

(1)  Non-radiogenic  cancer:  A  type  of 
cancer  that  HHS  has  found  not  to  be 
caused  bv  radiation,  for  the  purposes  of 
this  regulation. 

(m)  Priman,'  cancer:  A  cancer  defined 
by  the  original  body  site  at  which  the 
cancer  was  incurred,  prior  to  any  spread 
(metastasis)  to  other  sites  in  the  bodv. 

(n)  Probability  of  causation:  The 
probability  or  likelihood  that  a  cancer 
was  caused  by  radiation  exposure 
incurred  bv  a  covered  employee  in  the 
performance  of  duty.  In  statistical  terms, 
it  is  the  cancer  risk  attributable  to 
radiation  exposure  divided  by  the  sum 
of  the  baseline  cancer  risk  (the  risk  to 
the  general  population)  plus  the  cancer 
risk  attributable  to  the  radiation 
exposure. 

(o)  Radioepidemiological  tables 
Tables  that  allow  computation  of  the 
probability  of  causation  for  various 
cancers  associated  with  a  defined 
exposure  to  radiation,  after  accounting 
for  factors  such  as  age  at  exposure,  ago 
at  diagnosis,  and  time  since  exposure. 

(p)  Relative  biological  effectiveness 
(RBEj:  A  factor  applied  to  a  risk  model 
to  account  for  differences  between  the 
amount  of  cancer  effect  produced  by 
different  forms  of  radiation.  For 
purposes  of  EEOICFA.  the  RBE  is 
considered  equivalent  to  the  radiation 
weighting  factor. 

(q)  Risk  model:  A  mathematical  model 
used  under  EEOICPA  to  estimate  a 
specific  probability  of  causation  using 
information  on  radiation  dnse.  cancer 
type,  and  personal  data  (e.g..  gender, 
smoking  history). 

(r)  Secondary  site:  A  body  site  to 
which  a  primary  cancer  has  spread 
(metastasized). 

(s)  Specified  cancer:  A  term  defined 
in  section  3621(17)  of  EEOICPA  and  20 
CFR  §  30.5(dd}  that  specifies  types  of 


cancer  that,  pursuant  to  20  CFR  part  30, 
may  qualifx'  a  member  of  the  Special 
Exposure  Cohort  for  compensation  It 
includes  leukemia  (other  than  <  hmiiK 
lymphocytic  leukemia),  rnultiplr 
myeloma.  non-Hodgkin's  l\mph(imd. 
and  cancers  of  the  lung  (other  than 
carcinoma  in  situ  diagnosed  at  autopsy), 
thyroid,  male  breast,  female  breast. 
esophagus,  stomach,  pharynx,  small 
intestine,  pancreas,  bile  ducts,  gall 
bladder,  salivars'  gland,  urinari'  bladder, 
brain,  colon,  ovarv.  liver  (ridt  associated 
with  cirrhosis  or  hepatitis),  and  hone. 
Pursuant  to  section  2403  of  Pub  L.  107- 
20.  this  definition  will  include  renal 
cancer  efft-ctne  October  1    201)1 

(t)  I'ncertamty:  A  term  used  in  tbis 
rule  to  describe  the  lack  of  precision  of 
a  given  estimate,  the  extent  of  which 
depends  upon  the  amount  and  quality 
of  the  evidence  or  data  available. 

(u)  I'ncertumtv  distribution:  A 
statistical  term  meaning  a  range  of 
discrete  or  continuous  values  arra\ed 
around  a  central  estimate,  where  eac  h 
value  is  assigned  a  probabilit\'  of  being 
correct. 

(\)  Upper  99  percent  cnnfidence 
inten-al  A  term  used  in  PIKOiCPA  to 
mean  credibility  limit,  the  probability  of 
causation  estimate  determined  at  the 
99th  percentile  of  the  range  of 
uncertainlv  around  the  central  estimate 
of  probability  of  causation. 

Subpart  C — Data  Required  To  Estimate 
Probability  of  Causation 

§  81 .5    Use  of  personal  and  medical 
information 

Determining  probability  of  causation 
mav  require  the  use  of  the  following 
personal  and  medic;al  inform.itioii 
provided  to  DOL  bv  i  laimants  under 
DOL  regulations  20  c:FR  part  JO: 

(a)  Year  of  birth 

(b)  Cancer  diagnosis  (hv  ICD-9  code) 
for  primary  and  serondar\  cancers. 

(c)  Date  of  cancer  diagnosis. 

(d)  Gender. 

(e)  Race/ethnicity  (if  the  claim  is  for 
skin  cancer  or  a  secondarv  c  anctT  for 
which  skin  cancer  is  a  likely  primary 
cancer). 

(f)  Smoking  histon  (if  the  claim  is  for 
lung  cancer  or  a  secondar>'  cancer  for 
which  lung  cancer  is  a  likely  primarv 
cancer) 

§  81 ,6    Use  of  radiation  dose  information 

Determining  probability  of  (ausation 
will  require  the  use  of  radiation  dose 
information  provided  to  DOL  b\  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  HHS 
regulations  42  CFR  part  82  This 
information  will  include  annual  dose 
estimates  for  each  vear  in  which  a  dnse 


was  incurred,  together  with  uncertainty 
distributions  associated  with  each  dose 
estimate.  Dose  estimates  will  be 
distinguished  by  type  of  radiation  (low 
linear  energy  transfer  (LET),  protons, 
neutrons,  alpha,  low -energy  x-ray)  and 
by  dose  rate  (acute  or  chronic)  for 
external  and  internal  radiation  dose 

Subpart  D — Requirements  for  Risk 
Models  Used  To  Estimate  Probability 
of  Causation 

§8110     Use  ot  cancer  risk  assessment 
models  in  NIOSH  IREP 

(aj  The  risk  models  used  to  estimate 
probability  of  causation  for  covered 
employees  under  EEOICPA  will  be 
based  on  risk  models  updated  from  the 
1985  NIH  radioepidemiological  tables. 
These  1985  tables  were  developed  from 
analyses  of  cancer  mortality  risk  among 
the  lapanese  atomic  bomb  survivor 
cohort.  The  National  Cancer  Institute 
(NCI)  and  Centers  for  Disease  Control 
and  Prevention  (CDC)  are  updating  the 
tables,  replacing  them  with  a 
sophisticated  analytic  software  program 
This  program,  the  Interactive 
RadioEpidemiohgical  Program  (IREP). 
models  the  dose-response  relationship 
between  ionizing  radiation  and  33 
cancers  using  morbidity  data  from  the 
same  Japanese  atomic  bomb  survivor 
cohort.  In  the  case  of  thyroid  cancer, 
radiation  risk  models  are  based  on  a 
pooled  analysis  of  several  international 
cohorts.' 

(b)  NIOSH  will  change  the  risk 
models  in  IREP,  as  needed,  to  reflect  the 
radiation  exposure  and  disease 
experiences  of  employees  covered  under 
EEOICPA.  which  differ  from  the 
experiences  of  the  [apanese  atomic 
bomb  sur\  ivor  cohort.  Changes  will  be 
incorporated  in  a  version  of  IREP  named 
NIOSH-IREP.  specifically  designed  for 
adjudication  of  claims  under  EEOICPA. 
Possible  changes  in  IREP  risk  models 
include  the  following: 

(1)  Addition  of  risk  models  to  IREP  as 
needed  for  claims  under  EEOICPA  [e.g.. 
bone  cancer,  malignant  melanoma  and 
other  skin  cancers). 

(2)  Modification  of  IREP  risk  models 
to  incorporate  radiation  exposures 
unique  to  employees  covered  by 
EEOICPA  (e.g.,  radon  and  low  energy  x 
rays  from  employer-required  medical 
screening  programs,  adjustment  of 
relative  biological  effectiveness 
distributions  based  on  neutron  energy)- 

(3)  Modification  of  IREP  risk  models 
to  incorporate  new  understanding  of 
radiation-related  cancer  effects  relevant 


'  Ron  E.  Lubin  IH.  Shore  RE.  el  al  '  TbvToid 
(-.ancer  after  exposure  lo  external  radiation  a  poole<l 
analvsis  of  seven  studies   '  Radial    Res    141:259- 

277.  1995. 
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to  employees  covered  bv  EEOICP.A  (e.g., 
incorporation  of  inverse  dose-rate 
relationship  between  high  LET  radiation 
exposures  and  cancer;  removal  nf  the 
low-dose  effect  reduction  fac:tor  f(jr 
acute  e,xposures) 

(4)  Modification  of  IREP  risk  models 
to  incorporate  temporal,  race  and 
ethnicity-related  differences  in  the 
frequency  of  c;ertain  cancers  occurring 
generally  among  the  U.S.  population. 

(5)  Modifications  of  IREP  to  facilitate 
improved  evaluation  of  the  uncertainty 
distribution  for  the  probability  of 
causation  for  claims  based  on  two  or 
more  primary  cancers. 

§81.11     Use  of  uncertainty  analysis  In 
NI0SH-4REP. 

(a)  EEOICPA  requires  use  of  the 
uncertainty  associated  with  the 
probability  of  causation  calculation, 
specifically  requiring  the  use  of  the 
upper  99%  confidence  inter\'al  estimate 
of  the  probability  of  causation  estimate. 
As  described  in  the  NCI  document  ^, 
uncertainty  from  several  sources  is 
incorporated  into  the  probability  of 
causation  calculation  performed  by 
IREP  These  sources  include 
uncertainties  in  estimating:  Radiation 
dose  incurred  by  the  covered  emplovee; 
the  radiation  dose-cancer  relationship 
(statistical  uncertainty  in  the  specific 
cancer  risk  model);  the  extrapolation  of 
risk  (risk  transfer]  from  the  Japanese  to 
the  IJ  S  population;  differences  in  the 
amount  of  cancer  effect  caused  bv 
different  radiation  types  (relative 
biological  effectiveness  or  RBEj;  the 
relationship  between  the  rate  at  which 
a  radiation  dose  is  incurred  and  the 
level  of  cancer  risk  produced  (dose  and 
dose  rate  effectiveness  factor  or  UDREF); 
and.  the  role  of  non-radiation  risk 
factors  (such  as  smoking  historyj. 


(b)  Nin.SH-IREP  will  operate 
according  to  the  >dme  general  protocol 
as  IREP  for  the  analysis  of  uncertainty. 
It  will  address  the  same  possible  sources 
of  un(;ertaintv  affecting  probability  of 
causation  t'stimates,  and  in  most  cases 
will  applv  the  same  assumptions 
incorporated  in  IREP  risk  models. 
Different  procedures  and  assumptions 
will  be  incorporated  into  NIOSH-IREP 
as  needed,  according  to  the  criteria 
outlined  under*?  Hi  10. 

Subpart  E — Guidelines  To  Estimate 
Probability  of  Causation 

§  81 .20     Required  use  of  NIOSH-IREP. 

(a)  NKDSH-IREP  is  an  online 
interactive  software  program  for 
estimating  probability  of  causation  for 
covered  employees  seeking 
compensation  for  (;ancer  under 
EEOICPA.  other  than  as  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer 

(b)  DDL  is  required  to  use  NIOSH- 
IREP  to  estimate  probability  of  causation 
for  all  cancers,  as  identified  under 
§§81.21  and  81.23. 

§  81 .21     Cancers  requiring  the  use  of 
NIOSH-IREP. 

(a)  DOL  will  calculate  probability  of 
causation  for  all  cancers,  except  Chronic 
Lymphocytic  Leukemia  as  provided 
under  §81.30.  using  NIOSH-IREP. 

(bj  Carcinoma  in  situ  (ICD-9  codes 
230-234).  neoplasms  of  uncertain 
behavior  (ICD-9  codes  23.5-238),  and 
neoplasms  of  unspecified  nature  (ICD- 
9  code  239)  are  assumed  to  be 
malignant,  for  purposes  of  estimating 
probability  of  causation. 

(c)  All  sec(jndarv  and  unspecified 
cancers  of  the  lymph  node  (ICD-9  code 
196)  shall  be  considered  secondary 
cancers  (cancers  resulting  from 


metastasis  of  cancer  from  a  primary 
site).  For  claims  identifying  cancers  of 
the  lymph  node,  Table  1  in  §81.23 
provides  guidance  for  assigning  a 
primary  site  and  calculating  probability 
of  causation  using  NIOSH-IREP. 

§  81 .22    General  guidelines  for  use  of 
NIOSH-IREP. 

DOL  will  use  procedures  specified  in 
the  NIOSH-IREP  Operating  Guide  to 
calculate  probability  of  causation 
estimates  under  EEOICPA.  The  guide 
provides  current,  step-by-step 
instructions  for  the  operation  of  IREP. 
The  procedures  include  entering 
personal,  diagnostic,  and  exposure  data; 
setting/confirming  appropriate  values 
for  variables  used  in  calculations; 
conducting  the  calculation;  and, 
obtaining,  evaluating,  and  reporting 
results. 

§  81 .23    Guidelines  for  cancers  for  wtiich 
primary  site  is  unknown. 

(a)  In  claims  for  which  the  primary 
cancer  site  cannot  be  determined,  but  a 
site  of  metastasis  is  known,  DOL  will 
calculate  probability  of  causation 
estimates  for  various  likely  primary 
sites.  Table  1  of  this  section  indicates 
the  primary  cancer  site(s)  DOL  will  use 
in  NIOSH-IREP  when  the  primary 
cancer  site  is  unknown: 

Table  1 — Primary  Cancer  Sites 

Primary  cancers  (ICD-9  codes  *)  for 
which  probability  of  causation  is  to  be 
calculated,  if  only  a  secondary  cancer 
site  is  known.  "M"  indicates  cancer  site 
should  be  used  for  males  only,  and  "F" 
indicates  cancer  site  should  be  used  for 
females  only.  A  glossary  of  cancer 
descriptions  for  each  ICD-9  code  is 
provided  in  appendix  A  to  this  part. 


Secondary  cancer 
(ICD-9  code) 


ICD-9  code  of  likely  pnmary  cancers 


Lymph  nodes  of  head  face  and  neck  (196  0) 

Intrathoracic  lymph  nodes  |196  1)  

Intra-atxJominal  lymph  nodes  (196.2)  


Lymph  nodes  of  axilla  and  upper  limb  (1963)  i 

Inguinal  and  lower  iimb  lymph  nodes,  (196  5) 

Intrapelvic  lymph  nodes  (196  6)  

Lymph  nodes  of  multiple  sites   (196  8)  

Lymph  nodes  site  unspecified  096.9J  

Lung  (197  0)  

Mediastinum  (197  1) : 

Pleura  (197  2)        

Oltier  respiratory  Organs  (197  3^  

Small  intestine   including  duodenum  (197  4)  ... 
Large  intestine  and  rectum  (197  5) 


Retropentoneum  and  pentoneum  (197  6)  I  1 


41.  142  (f^)    146  (M).  149  (F),  161  (f^),  162.  172,  173,  174  (F).  193 

(F) 

50  (M).  162.  174  (F) 
50  (M).-  151  (M).   153,  157  (F),  162,  174  (F),  180  (F),  185  (M).  189, 

202  (F) 

62,  172,  174  (F) 

54  (M)  162,  172,  173(F),  187  (M) 
53  (M)    154  (F),  162  (M),  180  (F),  182  (F),  185  (M),  188 
50  (M),  151  (M).   153  (M),  162.  174  (F) 
50  (M).   151,  153.  162,  172,  174  (F)  185  (M) 
53,  162,  172  (M).  174  (F),  185  (M),  188  (M),  189 
50  (M),  162,  174  (F> 

50  (M)  153  (M),  162,  174  (F),  183  (F),  185  (1^).  189  (M) 
50  153  (M)  161,  162,  173  (M).   174  (F),  185  (M).  193 
52  153,  157  162,  171,  172  (M),  174  (F),  183  (F),  (f).  183  (f),  189  (M) 
53,  154,  162,  174  (F),  183  (F).  185  {M) 
51.  153.  154  (M),  157,  162  (M),  171.  174  (F).  182  (F),  183  (F) 


■  Draft  K,'porl  of  thp  Sri-(X)C  WorkJnR  Group  to 
Rfvisp  fhf  1485  NIH  Radioepidemiological  Tables. 
Mdv   1 1    JIKX).  p.  17-18.  p.  22-23. 


'The  International  Classification  of  Diseases 
Clinical  Modification  (9th  Reviskinl  Volumr  l&II 
(1991)  Department  of  Health  and  Hunirtn  Spp.  ices 
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5097: 


Secondary  cancer 
(ICD-9  code) 

ICD-9  code  ol  iiKeiy  primary  carx^rs 

Liver,  specified  as  secondary  (197  7)  

151  (M)   153   154  (M)   157   162   174  (F) 

Other  digestive  organs  (197  8) 

150  (M).  151,  153    157,  162,  174  (F),  185  (M) 
153   162    174  (F)    180  (F),  185  (M),  188,  189,  202  (F) 
153   174  (F)    180  (F)    183  (F).  185  (M),  188.  189  (F) 
153    162    171  (M)    172.  173  (M),  174  (F).  189  (M) 

162    172  (Ml    174 iF) 

Kidney  (1980)  

Other  unnary  organs  (198  1)  

Skin  (1982)     

Brain  and  spinal  cord  (198  3)     

Other  parts  of  nervous  system,  (198  4)    

162,  172  iM)    174  (Fi    185  (M)   202 

Bone  and  bone  marrow  (198.5)  

162.  174  (F)    185  (M) 

Ovary  (198  6)  

153(F).  174  (F)    183(F) 

153  (F)    162    174  (F) 

Suprarenal  gland  (198  7)  

Other  specified  sites  (198  8)  

153   162    172  (M)    174  (F).  183  (F),  185  (M),  188  (M) 

(b)  DOL  will  select  the  site  producing 
the  highest  estimate  for  probability  of 
causation  to  adjudicate  the  claim, 

§  81 .24    Guidelines  for  leukemia. 

(a)  For  claims  involving  leukemia. 
DOL  will  calculate  one  or  more 
probability  of  causation  estimates  from 
among  three  of  the  four  alternate 
leukemia  risk  models  included  in 
NIOSH-IREP,  as  specified  in  the 
NIOSH-IREP  Operating  Guide.  These 
include:  "Leukemia,  all  types  except 
CLL"  (IDC-9  codes;  204-208,  except 
204.1),  "acute  lymphocytic  leukemia' 
(ICD-9  code;  204.0),  and  "acute 
myelogenous  leukemia"  (ICD-9  code; 
205.0). 

(b)  For  leukemia  claims  in  which  DOL 
calculates  multiple  probability  of 
causation  estimates,  as  specified  in  the 
NIOSH-IREP  Operating  Guide,  the 
probability  of  causation  estimate  DOL 
assigns  to  the  claim  will  be  based  on  the 
leukemia  risk  model  producing  the 
highest  estimate  for  probability  of 
causation. 

§  81 .25    Guidelines  for  claims  including 
two  or  more  primary  cancers. 

(a)  For  claims  including  two  or  more 
primary  cancers.  DOL  will  use  NIOSH- 
IREP  to  calculate  the  estimated 
probability  of  causation  for  each  cancer 
individually.  Then  DOL  will  perform 
the  following  calculation  using  the 
probability  of  causation  estimates 
produced  "by  NIOSH-IREP:      ^ 

Equation  1 

Calculate;  1  -  [{1  -  PC,}  x  {l  --  PC:} 

X*      *      *X{1     -    PCn}=PC„.,al 

Where  PC|  is  the  probability  of 
causation  for  one  of  the  primary  cancers 
identified  in  the  claim.  PC:  is  the 
probability  of  causation  for  a  second 
primary  cancer  identified  in  the  claim, 
and  PCn  is  the  probability  of  causation 
for  the  nth  primary  cancer  identified  in 
the  claim.  PCuKai  is  the  probability  that 
at  least  one  of  the  primary  cancers 
(cancers  1  through  "n")  was  caused  by 
the  radiation  dose  estimated  for  the 
claim  when  Equation  1  is  evaluated 


based  on  the  joint  distribution  of  PC|, 
*    *    *.PC„-' 

§81.30    Non-radiogenic  cancers. 

The  following  cancers  are  considered 
non-radiogenic  for  the  purposes  of 
EEOICPA  and  this  part  DOL  will  assign 
a  probability  of  causation  of  zero  to  the 
following  cancers:  Chronii  lymphocytic 
leukemia  (ICD-9  code;  204  1 1 

Appendix  A  to  Part  81 — Glossary  of 
ICD-9  Codes  and  Their  Cancer 
Descriptions 


ICD-9 
code 


Cancer  description 


ICD-9 
code 


Cancer  description 


140 
141 
142 

143 
144 

145 

146 

147 

148 

149 

150 

151 
152 

153 
154 


Malignant  neoplasm  ol  lip 
Malignant  neoplasm  ol  tongje 
Malignant    neoplasm     o!     maior 

salivary  glands 
Malignant  neoplasm  ot  gum 
Malignant  neoplasm   ot  floor  of 

mouth 
Malignant  neoplasm  ot  othe'  and 

unspecified  parts  of  mouth 
Malignant  neoplasm  ot 

oropharynx 
Malignant  neoplasm  ot 

nasopharynx 
Malignant  oeopiasm  of 

hypopharynx 
Malignant  neoplasm  of  otfie'  ano 
,     ill-defined  sites  withm  the   iip 

oral  cavity,  and  phan/nx 
Malignant    neoplasm    ot    esopf^ 

agus 
Malignant  neoplasm  ot  siomacn 
Malignant  neoplasm  ot  smais  in 

testine   including  duodenum 
Malignant  neoplasm  ot  colon 
Malignant   neoplasm   ot   rectum 

rectosigmoid      junction       ano 

anus. 


<  f  V  aluating  KquHtitin  1  based  on  the  individual 

upper  yyth  pen  Ptililes  of  PCi.  *    '    '.PC„ 
Hpproximatcs  thi'  upppr  99th  p('rf,("ntile  of  PC^i^ 
whenever  iK.  .  '    '    '    W,,  .Tre  highly  related,  e.g.. 
when  d  ( ominon  doserm  onslrm  tion  is  the  only 
non-negliRible  source  ot  unrerlainty  in  the 
individual  fWi>   Howiner,  this  approximation  can 
(uereslimate  it  if  other  soun  es  of  uni  ertainly 
(  ontnlnite  independently  til  the  W,i.  *    *    *.K'.„, 
whereas  treating  the  loiiil  distribution  as  fully 
independent  i  ould  sutistantially  underestimate  the 
upper  99th  pen  I'ntile  of  t'(,,,,i  whenever  the 
individual  ("C  s  are  posili\''lv  correlated. 


155 


156 


157 


158 


159 


160 


161 

'63 
16-1 


Malignant  neoplasm  of  liver  and 
intrahepatic  Me  ducts 

Malignant  neoplasm  of  gall  blad- 
der and  exirahepatic  bile 
ducts 

Maligr^nt  neoplasm  of  pan- 
creas 

Malignant  neoplasm  of 

retropentoneum      and      pen- 
toneum 

Malignant  neoplasm  of  ottier  and 
ili-defined  sites  within  the  di- 
gestive organs  and  pen- 
tooeum 

Malignant  r>eoptasm  of  nasal 
cavities  middle  ear  and  ac- 
cessory sinuses 

Malignant  neoplasm  ot  larynx 

Malignant  neopiasm  of  tracfiea 
broncnus  and  lur>g 

Malignant  neoplasm  of  pleura 

Ma'ignant  neoplasm  of  thymus. 
heart   and  mediastinum  ^ 

Malignant  neoplasm  of  other  and 
ill-defined  sites  withm  the  res- 
ptratory  systerr.  aori  itratho- 
racic  organs 


170  

Malignant  neoplasm  of  txxw  and 

articular  cartilage 

171 

Malignant  neoplasm  of  connec- 

tive and  other  soft  tissue 

172  

Malignant  melanoma  of  skin. 
Ottier   malignant   neoplasms   of 

173  

skin 

*  '4 

Malignant    neoplasm    of   female 

breast 

175  

Malignant     r>eoplasm     ot     male 

breast 

179 

Malignant    neoplasm    of    uterus. 

pan  unspecified 

'80 

Mangnant    neoplasm    of    cervix 

Jter 

181 

Malignant  neoplasm  ol  placenta 

182 

Malignant  neoplasm  of  body  of 

uterus 

183 

Malignant    neoplasm    of    ovary 

and  other  utenne  adnexa 

184 

Malignant  neoplasm  of  other  and 

unspecif'Pfl  female  genital  or- 

Qani. 

185 

Malignant  neoplasm  of  prostate 

186     

Malignant  neoplasm  ot  testis 

187     

Malignant     neoplasm    ot    penis 

and  otner  male  genital  organs 

188 

Malignant    neoplasm    of    unnary 

bia*1c" 
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ICD-9 
code 


Cancer  description 


189 Malignant    neoplasm    of    kidney 

and  other  and  unspecified  uri- 
nary organs 

190 Malignant  neoplasm  of  eye 

191  Malignant  neoplasm  of  brain 

192  Malignant  neoplasm  of  other  ana 

unspecified  parts  of  nervous 
system 

193 Malignant    neoplasm    of    thyroid 

gland 
194 Malignant  neoplasm  of  other  en- 

docnne    glands    and    related 

structures 
195  Malignant  neoplasm  of  other  and 

ill-defined  sites 
196 Secondary  and  unspecified  rna- 

lignant  neoplasm  of  the  lymph 

nodes 

197  Secondary    malignant    neoplasm 

of  the  respiratory  and  diges- 
tive organs 

198   Secondary   malignant   neoplasm 

of  other  tissue  and  organs 

199 Malignant      neoplasm      without 

specification  of  site 

200 Lymphosarcoma  and 

reticulosarcoma. 

201  Hodgkin  s  disease 

202 Other    malignant    neoplasms    of 

lymphoid  and  histiocytic  tis- 
sue 

203 Multiple     myeloma     and     other 

immunoproliferative  neo- 

plasms 

204' Lymphoid  leukemia 

205  Myeloid  leukemia 

206 Monocytic  leukemia 

207  Other  specified  leukemia 

208 Leukemia     of     unspecified     cell 

type 

'  The  Intemational  Classification  of  Diseases 
Clinical  Modification  (91h  Revision)  Volume 
l&ll  [1991]  Department  of  Health  and  Human 
Services  Publication  No  (PHS)  91-1260  US 
Government  Pnnfing  Office.  Washington  DC. 

Dated    St'ptt'mber  21.  2001. 
Tommy  Ci.  Thompson,  I 

Sfcretan .  Department  of  Health  and  Human 

Sen  let's 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


42  CFR  Part  82 


RIN  0920-ZAOO 


Methods  for  Radiation  Dose 
Reconstruction  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000; 
Interim  Final  Rule  With  Request  for 
Comments 

agency:  Department  of  Health  and 
Human  Services. 


ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  implements  select 

prrivisKin.s  (if  the  Energy  Employees 
Occupational  Illnes.s  Compensation 
Program  Act  of  2000  ("EEOICPA"'  or 
"Act").  The  Act  requires  the 
promulgatinn  of  methods,  in  the  form  of 
regulations,  for  estimating  the  dose 
levels  of  ionizing  radiation  incurred  by 
workers  in  the  performance  of  duty  for 
nuclear  weapons  production  programs 
of  the  Department  of  Energy  and  its 
predecessor  agencies.  These  "dose 
reconstruction  '  methods  will  be  applied 
by  the  National  Institute  for 
Occupational  Safety  and  Health,  which 
is  responsible  for  producing  the 
radiation  dose  estimates  that  the  U.S. 
Department  of  Labor  will  use  in 
adjudicating  certain  cancer  claims 
\inder  the  Act. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  October  5.  2001. 
Compliance  Dates:  Affected  parties  are 
not  required  to  comply  with  the 
information  collection  requirements  in 
i?  82.10  until  the  Department  of  Health 
and  Human  Services  publishes  in  the 
Federal  Register  the  control  numbers 
dssit^necl  b\  the  Offir.e  of  Management 
and  Budget  ((JMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  numbers  notifies  the  public 
that  OMB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995. 

Comments  The  Department  invites 
written  comments  on  the  interim  final 
rule  from  interested  parties.  Comments 
on  the  rule  must  be  received  by 
November  5.  2001   C>)mments  on  the 
collection  of  information  requirements 
should  be  received  by  October  22,  2001. 
ADDRESSES:  Address  written  comments 
tin  the  interim  final  rule  to  the  NIOSH 
Docket  Officer.  Submit  comments 
electronically  bv  e-mail  to 
NIOCINDOf:KETe;<;:DC.GOV.  See 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 
electronic  filing.  Alternatively,  submit 
printed  comments  to  the  following 
address:  NKJSH  Docket  Office.  Robert 
A.  Taft  Laboratories:  M/S  CM.  4676 
Columbia  Parkwaw  Cincinnati.  OH 
45226. 

Written  (  Dinments  on  the  collection  of 
information  requirements  should  be 
sent  to  Anne  O'Connor.  CDC  Assistant 
Reports  Clearance  Officer.  1600  Clifton 
Road.  MS-D24.  Atlanta.  GA  30333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Elliott.  Director.  (Jffice  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 


Safety  and  Health.  4676  Columbia 
Parkway,  MS-R45,  Cincinnati.  OH 
45226,  telephone  513-841^498  (this  is 
not  a  toll-free  number).  Information 
requests  may  also  be  submitted  by  e- 
maii  to  0CAS@CDC.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Comments  Invited 

Interested  persons  or  organizations 
are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
arguments,  recommendations,  and  data. 
Comments  are  invited  on  any  topic 
related  to  this  rulemaking.  Some  generic 
topics  for  comment  include  the 
following  questions: 

(1)  Does  the  interim  rule  make 
appropriate  use  of  current  science  for 
conducting  dose  reconstructions  to  be 
used  in  an  occupational  illness 
compensation  program? 

(2)  Does  the  interim  rule 
appropriately  balance  the  potential 
precision  of  dose  reconstructions  and 
the  necessary  efficiency  of  the  dose 
reconstruction  process? 

(3)  Does  the  interim  rule  implement 
an  appropriate  process  for  involving  the 
claimant  in  the  dose  reconstruction? 

Comments  should  identify  the 
author(s).  return  address,  and  phone 
number,  in  case  clarification  is  needed. 
Comments  can  be  submitted  bv  e-mail 
to:  NIOCINDOCKET@CDC.GOV.  If 
submitting  comments  by  e-mail,  they 
should  be  provided  as  a  Microsoft  Word 
or  Word  Perfect  file  attachment.  Printed 
comments  can  be  submitted  to  the 
NIOSH  Docket  Office  at  the  address 
above.  The  Secretary  will  consider  all 
communications  received  on  or  before 
the  closing  date  for  comments  before 
taking  action  on  the  interim  final  rule. 
All  comments  submitted  will  be 
available  for  examination  in  the  Rule 
Docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  personnel  involved  in  this 
rulemaking  will  be  filed  in  the  docket. 
An  electronic  docket  containing  all 
comments  submitted  by  e-mail  will  be 
available  over  the  Internet  from  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  homepage  at 
www.cdc.gov/niosh. 

II.  Final  Rule 

The  Department  of  Health  and  Human 
Services  ("HHS")  expects  to  issue  a 
final  rule  within  six  months  of 
publication  of  this  interim  final  rule. 
Upon  publication  of  the  final  rule,  dose 
reconstructions  completed  under  this 
interim  final  rule  will  be  reviewed  and 
revised,  as  necessary,  to  conform  with 
any  substantive  changes  that  might  be 
included  in  the  final  rule. 
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III.  Background 

A.  Statutory"  Authority 

The  Energ\'  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  ("EEOICPA"),  Public  Law  106- 
398.  114  Stat.  1654.  1654A-1231 
(October  30,  2000),  was  enacted  as  Title 
XXXVI  of  the  Floyd  D.  Spence  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001.  EEOICPA  established  a 
compensation  program  to  provide  a 
lump  sum  payment  of  $150,000  and 
medical  benefits  as  compensation  to 
covered  employees  suffering  from 
designated  illnesses  incurred  as  a  result 
of  their  exposure  to  radiation, 
beryllium,  or  silica  while  in  the 
performance  of  duty  for  the  Department 
of  Energy  and  certain  of  its  vendors, 
contractors,  and  subcontractors.  This 
law  also  provided  for  payment  of 
compensation  to  certain  survivors  of 
covered  employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  federal  agencies 
to  carry  out  the  compensation  program. 
Pursuant  to  this  statutory  provision,  the 
President  issued  Executive  Order  13179. 
titled  Providing  Compensation  to 
America's  Nuclear  Weapons  Workers, 
which  assigned  primary  responsibility 
for  administering  the  compensation 
program  to  the  Department  of  Labor 
("DOL").  65  FR  77487  (Dec.  7,  2000). 
DOL  published  an  interim  final  rule 
governing  DOL's  administration  of 
EEOICPA  on  May  25,  2001  (see  66  FR 
28948). 

The  executive  order  directed  HHS  to 
perform  several  technical  and 
policymaking  roles  in  support  of  the 
DOL  program: 

(1)  HHS  is  to  develop  methods  to 
estimate  radiation  doses  ("dose 
reconstruction")  for  certain  individuals 
with  cancer  applying  for  benefits  imder 
the  DOL  program.  These  methods  are 
the  subject  of  this  rule.  HHS  is  also  to 
apply  these  methods  to  conduct  the 
program  of  dose  reconstructions 
required  by  EEOICPA.  This  program 
will  be  delegated  to  the  National 
Institute  for  Occupational  Safety  and 
Health  ("NIOSH"),  an  institute  of  the 
Centers  for  Disease  Control  and 
Prevention. 

(2)  HHS  is  also  to  develop  guidelines 
to  be  used  by  DOL  to  assess  the 
likelihood  that  an  employee  with  cancer 
developed  that  cancer  as  a  result  of 
exposure  to  radiation  in  performing  his 
or  her  duties  at  a  DOE  facility  or  atomic 
weapons  facility.  These  guidelines  are 
being  published  simultaneously  with 
this  interim  final  rule  as  a  notice  of 
proposed  rulemaking  under  42  CFR  part 
81  in  this  issue  of  the  Federal  Register. 


(3)  HHS  is  to  staff  the  Advisor\'  Board 
on  Radiation  and  Worker  Health  and 
provide  it  with  administrative  and  other 
necessar\'  support  ser\Mces,  The  Board 

a  federal  advisory'  committee,  will 
advise  HHS  in  implementing  its  rules 
under  EEOICPA  described  here 

(4)  Finally.  HHS  is  to  develop  and 
apply  procedures  for  considering 
petitions  by  classes  of  employees  to  be 
added  to  the  Special  Exposure  Cohort 
established  under  EEOICPA  Employees 
included  in  the  Special  Exposure  (^ohorl 
who  have  a  specified  cancer  and  meet 
other  conditions,  as  defined  bv  DOL 
regulations  (66  FR  28948).  qualif\-  for 
compensation  under  EEOICPA  HHS 
procedures  for  considering  Spenol 
Exposure  Cohort  petitions  are  under 
development.  HHS  expects  to  issue 
these  procedures  within  the  next  six 
months 

As  provided  for  under  section  3625  of 
EEOICPA,  HHS  IS  implementing  its 
responsibilities  with  the  assistance  of 
NIOSH. 

B.  What  Legal  Requirements  Are 
Specified  by  EEOICPA  for  Dose 
Reconstruction? 

Section  3623(d)  of  EEOICPA  requires 
that  HHS  establish,  by  regulation 
methods  for  arriving  at  reasonable 
estimates  of  the  radiation  doses  ipcurred 
by  covered  employees  seeking 
compensation  for  cancer,  other  than  as 
members  of  the  Special  Exposure  Cohort 
seeking  compensation  for  a  specified 
cancer.  These  methods  will  be  applied 
to  estimate  radiation  doses  for  the 
following  covered  employees  seeking 
compensation  for  cancer  under 
EEOICPA:  (1)  An  employee  who  was  not 
monitored  for  exposure  to  radiation  at  a 
DOE  or  Atomic  Weapons  Employer 
facility;  (2)  an  employee  who  was 
monitored  inadequately  for  exposure  to 
radiation  at  such  a  facility:  or  (3)  an 
employee  whose  records  of  exposure  to 
radiation  at  such  facility  are  missing  or 
incomplete. 

EEOICPA  requires  the  Advisory  Board 
on  Radiation  and  Worker  Health  to 
independently  review  the  methods 
established  by  this  rule  and  to  venf\  a 
reasonable  sample  of  dose 
reconstructions  established  under  these 
methods.  The  Advisory  Board  is  a 
federal  advisory  committee  established 
and  appointed  by  the  President  to 
advise  HHS  on  its  major  responsibilities 
under  EEOICPA. 

Sections  3623(e)  and  3626(c)  of 
EEOICPA  require  that  DOE  provide  HHS 
with  relevant  information  on  worker 
radiation  exposures  necessarv'  for  dose 
reconstructions  and  require  DOE  to 
inform  covered  employees  with  cancer 
of  the  results  of  their  dose 


ref onstruction^   NK  )^!i   which  will  be 
conducting  the  (1m>«-  reionslructions, 
will  inform  i  '  a  iTi'd  employees  of  the 
results  o(  these  dose  reconstructions  on 
behalf  of  DOE. 

Subject  to  provisions  of  the  Privacy 
Act  (5  U.S.C.  552a).  HHS  will  also  make 
available  to  researchers  and  the  general 
public  information  on  the  assumptions, 
methodology,  and  data  used  in 
estimating  radiation  doses,  as  required 
bv  Section  3fi23(e)(2)  of  EEOICPA. 

Finally.  HHS  notes  that  EEOICPA 
does  not  authorize  the  establishment  of 
new  radiation  protection  standards 
through  the  promulgation  of  these 
methods,  and  these  methods  do  not 
constitute  such  new  standards 

C.  What  Is  the  Purpose  of  Dose 
Reconstruction? 

Dose  reconstructions  £ire  used  to 
estimate  the  radiation  doses  to  which 
individual  workers  or  groups  of  workers 
have  been  exposed,  particularly  when 
radiation  monitoring  is  unavailable. 
incomplete,  or  of  poor  quality. 
Originally  dose  reconstructions  were 
conducted  for  research  on  the  health 
effects  of  exposure  to  radiation.  In 
recent  decades,  dose  reconstruction  has 
become  an  integral  component  of 
radiation  illness  compensation 
programs  in  the  United  States  and 
internationally. 

D  How  Are  Radiation  Doses 

Reconstructed'' 

The  prot  etlures  and  level  of  effort 
involved  in  dose  rec  unstructions 
depend  in  pari  on  the  quantity  and 
quality  of  available  dose  monitoring 
information,  the  conditions  under 
which  radiation  exposure  arcjse.  and  the 
forms  of  radiation  to  which  the 
individual  was  exposed  If  individuals 
for  whom  dose  estimates  are  needed 
were  monitored  using  present  day 
technolog)  and  received  only  external 
radiation  doses,  dose  reconstruction 
could  be  ver>'  simple  It  might  only 
require  summing  the  radiation  doses 
recorded  from  radiation  badges  and 
adding  estimated  potential  "missed" 
doses  resulting  from  the  limits  ol 
detection  of  monitoring  badges. 

Dose  reconstruction  can  require 
extensive  researc  h  and  analysis.  Such 
work  IS  required  if  radiation  doses  were 
not  monitored  or  there  is  uncertainty 
about  the  m(mitoring  methods  involved; 
if  there  was  potential  for  internal  doses 
through  the  ingestion,  inhalation  or 
absorption  of  radioactive  materials;  or  if 
the  processes  and  cinumstances 
involved  in  the  radiation  exposures 
were  complex  For  the  most  complex 
dose  reconstructions,  research  and 
analyses  may  include  determining  or 
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assuming  specific  characteristics  of  the 
monitoring  procedures;  identihinp 
events  or  processes  that  were 
unmonitored;  identih'ing  the  types  and 
quantities  of  radioactive  materials 
involved;  evaluating  production 
processes  and  safety  procedures 
employed;  identif\'ing  the  locations  and 
activities  of  exposed  persons: 
identif\-ing  comparable  exposure 
circumstances  for  which  data  is 
available  to  make  assumptions:  and 
conducting  a  variety  of  complex 
analyses  to  interpret  the  data  compiled 
or  estimated. 

E.  How  is  Dose  Reconstruction 
Conducted  in  a  Compensation  Program? 

An  additional,  critical  factor  affecting 
how  doses  are  reconstructed  is  the 
amount  of  time  available.  For  health 
research  studies  dose  reconstructions 
may  take  from  months  to  years  to 
complete.  In  compensation  programs, 
however,  a  balance  must  be  struck 
between  efficiency  and  precision 
Section  3611  of  EEOiCPA  specifically 
states  that  one  of  the  purposes  of  the 
compensation  program  is  to  provide  for 
"timely"  compensation.  As  applied 
under  EEOICPA,  dose  reconstruction 
must  rely  on  information  that  can  be 
developed  on  a  timely  basis  and  on 
carefully  developed  assumptions 

When  conducting  dose  reconstruction 
for  a  compensation  program,  our 
primary  concern  will  be  to  ensure  the 
assumptions  used  to  estimate  doses  are 
fair,  consistent,  and  well  grounded  in 
the  best  available  science  To  address 
fairness,  the  Defense  Threat  Reduction 
Agency  ( "DTRA   1.  which  conducts  dose 
reconstructions  for  veterans  and 
Department  of  Defense  civilian 
personnel  who  participated  in  U.S. 
atmospheric  nuclear  testing  and  in  the 
occupation  forces  of  Hiroshima  and 
Nagasaki,  applies  certain  assumptions 
that  err  reasonably  on  the  side  of 
overestimating  exposures  (see  32  CFR 
part  218),  These  assumptions  substitute 
for  more  detailed  information  that 
would  be  time-consuming  and  costly  to 
develop.  HHS  will  take  an  approach 
similar  to  that  of  DTTL-\  bv  using 
reasonable,  fair,  and  scientifically  based 
assumptions  as  substitutes  for 
additional  lesearch  and  analysis  to 
achieve  an  efficient  dose  reconstruction 
process. 

F.  How  Will  Dose  Reconstruction 
Methods  Under  EEOICPA  Differ  From 
Dose  Reconstruction  for  Veterans' 

The  major  differences  for  the  HHS 
methods  for  dose  reconstructions  arise 
from  characteristics  that  distinguish  the 
radiation  exposure  experiences  of 
nuclear  weapons  production  workers 


from  those  of  veterans.  Whereas 
veterans  were  primarily  exposed  to 
external  sources  of  radiation  over  brief 
periods  in  acute  doses,  employees 
covered  by  EEOICPA  frequently  may 
have  received  both  acute  and  chronic 
exposures  to  internal  and  external 
radiation  over  periods  as  long  as  three 
to  four  decades.  Further,  nuclear 
weapons  production  workers 
experienced  more  diverse  exposures 
and  circumstances  of  exposure,  on  an 
individual  basis  and  as  a  group  than  did 
\'eterans.  As  a  result,  many  HHS  dose 
reconstructions  will  be  more  complex 
than  those  cnmlurted  bv  DTRiA,  making 
it  necessary  tiiat  HHS  place  a  high 
premium  on  any  efficiencies  that  can  be 
achieved. 

Addressing  the  need  for  efficiency. 
HHS  is  establishing  a  dose 
reconstruction  process  that  limits  the 
work  performed  in  cases  where  it  is 
evident  the  outcome  of  the 
compensation  claim  will  be  unaffected, 
HHS  will  rely  on  less  detailed  or  precise 
estimates  for  claims  for  which 
Cfimpensation  would  clearlv  be  due 
based  on  the  more  limited  dose 
reconstruction,  and  for  claims  for  which 
additional  work  clearly  would  not  result 
in  c:ompensation.  In  the  former  case,  if 
it  is  evident  from  limited  dose 
reconstruction  that  the  estimated 
cumulative  dose  is  sufficient  to  qualify 
the  claimant  for  compensation,  no 
additional  work  will  be  performed.  In 
the  latter  case,  limited  dose 
reconstructions  will  be  conducted  only 
for  claims  for  which  it  is  evident  that 
further  research  and  dose  reconstruction 
is  extremely  unlikely  to  produce  a 
compensable  level  of  radiation  dose, 
because  the  use  of  worst-case 
assumptions  does  not  produce  a 
compensable  level  of  radiation  dose.  In 
these  latter  cases,  the  decisive  factors 
that  result  in  NIOSH  deciding  to  limit 
the  dose  reconstruction  process  will  be 
clearly  set  forth  in  the  draft  of  the  dose 
reconstruction  results  reported  to  the 
claimant  under  *?  82.25.  and  in  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.26. 

A  second  important  aspect  of  the  HHS 
dose  reconstruction  process  is  that  it 
will  involve  interaction  with  the 
covered  employee  or  survivor.  NIOSH 
will  use  information  provided  by  the 
claimant  to  evaluate  the  completeness 
and  adequacy  of  dose  information 
available,  to  locate  additional  exposure 
or  dose-related  information,  and  to 
estimate  unmonitored  doses. 


G.  How  Will  HHS  Incorporate  Scientific 
Methods  Established  by  the  Radiation 
Safet\'  Scientific  Communitx'  in  Internal 
Dose  Estimation  Under  EEOICPA? 

The  methods  for  calculating  internal 
dose  in  this  rule  use  current  models 
published  by  the  International 
Commission  on  Radiological  Protection 
(ICRP).  Specifically,  NIOSH  will  use  the 
new  ICRP  respiratory  tract  model  for 
assessing  doses  due  to  inhalation  of 
radioactive  particles.'  In  addition, 
NIOSH  will  use  the  new  biokinetic 
models  for  the  radionuclides  contained 
in  publications  56.-  67  '  and  69'*  in 
place  of  those  described  in  previous 
ICRP  publications.  These  models 
provide  the  most  widely  accepted 
methods  for  mathematically  describing 
the  uptake,  transport  and  retention  of 
radionuclides  in  the  body. 

H.  What  Elements  Underlying  the  Dose 
Reconstruction  Process  Are  Expected  to 
Change  With  Scientific  Progress? 

ICRP  periodically  updates  the  models 
used  to  evaluate  internal  doses,  based 
on  new  research  on  the  metabolic 
properties  of  radioactive  materials 
(radionuclides).  These  ICRP  updates 
reflect  the  current  state  of  scientific 
knowledge  on  the  uptake,  transport,  and 
retention  of  radionuclides  in  the  human 
body. 

In  addition,  technological  advances  in 
the  areas  of  retrospective  detection  of 
radiation  exposure  or  radiation 
exposure  and  dose  biomarkers 
(detectable  changes  in  humcm  tissues 
and/or  physiologic  processes  resulting 
from  radiation  exposure)  may  make  it 
possible  to  add  new  analyses  to  the  dose 
reconstruction  process  in  the  future. 

As  outlined  below,  NIOSH  will 
address  the  need  to  update  the  scientific 
elements  underlying  dose 
reconstructions  in  a  process  that  permits 
input  from  the  public. 


'  Intpmatioiidl  C'.omml^sl(ln  un  Rdtiiiilogica! 
Proroctinn  (ICRP).  1994   Human  Kespiralorv  Model 
fur  R.idiological  ProtPi  tion,  K'RP  Puhlicatinn  66. 
.•\nnals  of  thp  ICRP  24(1-41.  Elsevior  Scienlific  Ltd., 
Oxfrird. 

-  International  Commis.sion  on  Radiological 
Protection  (ICRP)   1989  .A«e  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides  Part  1   ICRP  Publication  56.  .Annals 
of  the  ICRP  20(2).  Pergamon  Press.  Oxford. 

'  International  Commission  on  Radiological 
Protection  (ICRP)   1993.  Age  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides:  Part  2.  ICRP  Publication  67,  Annals 
of  the  ICRP  23(2/3).  Pergamon  Press,  Oxford 

'  International  Commission  on  Radiological 
Protection  (ICRP).  1995.  Age  Dependent  Doses  to 
Members  of  the  Public  from  Intakes  of 
Radionuclides:  Part  3:  Ingestion  Dose  CoefFicienls. 
ICRP  Publication  69,  Annals  of  the  ICRP  25(1). 
Elsevier  Scientific  Ltd.,  Oxford. 
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/.  How  Will  NIOSH  Inform  the  Public  of 
Any  Plans  to  Change  Scientific  Elements 
Underlying  the  Dose  Reconstruction 
Process  to  Maintain  Metiiods 
Reasonably  Current  With  Scientific 
Progress? 

Periodically,  NIOSH  will  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  of  plans  to  change  scientific 
elements  underlying  the  dose 
reconstruction  process  under  EEOICPA 
to  reflect  scientific  progress.  Notice  will 
include  a  summary  of  the  planned 
changes  and  the  expected  completion 
date  for  such  changes. 

/.  How  Can  the  Public  Recommend 
Changes  to  Scientific  Elements 
Underlying  the  Dose  Reconstruction 
Process,  as  Scientific  Progress  Makes 
Substantive  Improvements  in  Methods 
Possible? 

At  any  time,  the  public  can  submit 
written  recommendations  to  NIOSH  for 
changes  to  scientific  elements 
underlying  the  dose  reconstruction 
process,  based  on  relevant  new  research 
findings  and  technological  advances 
Recommendations  will  be  provided  to 
the  Advisory  Board  on  Radiation  and 
Worker  Health  and  may  be  addressed  at 
a  public  meeting  of  the  Advisor^'  Board, 
with  notification  provided  to  the  source 
of  the  recommendations. 
Recommendations  should  be  addressed 
to;  Director.  Office  of  Compensation 
Analysis  and  Support,  National  Institute 
for  Occupational  Safety  and  Health. 
4676  Columbia  Parkway.  MS-R45, 
Cincinnati,  Ohio  45226. 

The  public  can  also  submit 
recommendations  by  e-mail 
Instructions  will  be  provided  on  the 
NIOSH  Internet  homepage  at 
ww\^-.cdc.gov/niosh. 

K  How  Will  NIOSH  Make  Changes  m 
Scientific  Elements  Underlying  the  Dose 
Reconstruction  Process,  Rased  on 
Scientific  Progress? 

Proposed  changes  will  be  presented  to 
the  Advisory  Board  on  Radiation  and 
Worker  Health  prior  to  implementation. 
These  proposed  changes  will  be 
summarized  in  the  notice  of  the  board 
meeting  published  in  the  Federal 
Register.  The  public  will  have  the 
opportunity  to  comment  on  proposed 
changes  at  the  meeting  of  the  Advisory 
Board  and/or  in  written  comments 
submitted  for  this  purpose.  NIOSH  will 
fully  consider  the  comments  of  the 
Advisory  Board  and  of  the  public  before 
deciding  upon  any  changes. 


L.  How  Will  NIOSH  Inform  the  Public  of 
Changes  to  the  Scientific  Elements 
Underlying  the  Dose  Reconstruction 
Process? 

NIOSH  will  publish  a  notic  f  in  the 
Federal  Register  informing  the  public:  of 
changes  and  the  rationale  for  the 
changes.  This  notice  will  also  provide  a 
summary  of  the  riHiommendatinns  and 
comments  received  from  the  Advisory 
Board  and  the  public,  as  well  as 
responses  to  the  comments. 

IV.  History  of  Rule  Development 

A.  What  Experience  Does  HHS  Have  in 
Dose  Reconstruction? 

NIOSH.  an  Institute  of  the  Center--  fur 
Disease  Control  and  Prevention,  has 
conducted  a  program  of  federally 
sponsored  health  research  on  DOE 
employees  since  1991.  Dose 
reconstructions  are  an  integral  element 
of  this  research.  In  fad.  NIOSH  will 
draw  substantially  on  records  it  has 
developed  through  its  research  Dn  DOE 
employees  in  conducting  the  program  of 
dose  reconstructions  under  EEOICPA 

R  Did  HHS  Consult  With  Outside 
Experts  and  Interested  Parties  During 
the  Development  of  This  Notice  of 
Proposed  Rulemaking'' 

HHS  consulted  individually  with  a 
wide  variety  of  experts  and  interested 
parties  to  help  ensure  the  quality  and 
practicality  of  these  methods.  Reports 
on  these  consultations  are  available  in 
the  regulatory  docket  for  public  review 
While  these  consultations  provided  less 
opportunity  for  initial  public  input  than 
generally  desired  for  rulemaking,  they 
served  the  purpose  of  ensuring  that  this 
interim  final  rule  was  developed  with 
reasonable  information  on  the  points  of 
view  of  individual  experts  and  members 
of  public  directly  affected  by  the  rule. 
HHS  will  fully  consider  comments  from 
the  public  and  from  the  Adyisorv  Board 
on  Radiation  and  Worker  Health  in 
producing  a  final  rule. 

V.  Summary  of  the  Interim  Rule 

Congress,  in  enacting  EEOICPA, 
created  a  new  Energy  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform. 
and  adequate  compensation  system  for 
certain  employees.  Under  Exw:utive 
Order  13179,  the  President  assigned 
primary  responsibility  for  administering 
the  program  to  DOL.  The  President 
assigned  various  technical 
responsibilities  for  policymaking  and 
assistance  to  HHS.  Included  among 
these  is  promulgation  of  this  rule  to 
establish  methods  NIOSH  will  apply  to 
conduct  dose  reconstructions  for 
covered  employees  seeking 


f  ompensafion  for  (  ancer,  other  than  as 
members  of  the  Special  Exposure  Cohort 
stM'king  compensation  for  a  specified 
cancer  NIOSH  dcjse  reconstructions 
will  be  used  b\  DOL  to  estimate  the 
probabihly  ihdt  the  cancers  of  these 
f  overed  employees  were  related  to 
radiation  exposures  at  covered  facilities. 

Intrndurtion 

Sections  H2  (i  and  H2  1  briefly 
describe  how  liiese  r«'^'uiations  relate  to 
DOL  authorities  under  EEOICPA  and 
the  assignment  i}f  authoritv  for  these 
regulations  to  HHS  In  §  82.2,  HHS 
[)n  IV  ides  a  general  introduction  to  dose 
rei  onstrui  tion  and  describes  the 
hieran  h\  of  information  to  be  relied 
upon  for  dose  reconstructions.  This 
hierarchy  gives  preference  to  individual 
radiation  monitoring  data,  if  complete 
and  adequate,  and  provides  for  use  of 
information  on  the  workplace 
environment  and  radiation  exposures 
for  interpretation  and  as  a  secondary 
source  of  data,  and  [iruvnies  for  use  of 
reasonable  and  stientific  assumptions  in 
lieu  of  certain  data  when  the  workplace 
environment  (  annnt  b»>  fulh 
(  haractenzed   HH.S  believe,  this 
approach  would  give  Hut  \m  it;ht  to  the 
potentially  most  [)re<  ise  (iain.  hut  would 
take  into  account  the  limitations  of  such 
data  and  its  availahilitv 

Section  82  3  summarizes  the  specific 
provisions  of  EEOICI'.A  direi  ting  HHS 
in  the  development  of  this  nkjuJalion 
and  NIOSH  in  the  i  ondui  t  <  f  .n  isi- 
reconstructions  under  this  regulation. 
Section  82  4  describes  how  DOL  will 
use  the  results  of  NIOSH  dose 
reconstructions  for  the  adjudication  of 
( laims. 

Definitions 

Section  82.5  defines  the  principal 
terms  used  in  this  part.  It  includes  terms 
specifically  defined  in  EEOICPA  that. 
for  the  convenience  of  the  reader  of  this 

part,  are  repeated  m  thi^  ^"i  tion.  It 
clarifies  the  definiiion  nf  radiation. 
.Section  3621(16)  of  i.K  )1(;PA  defines 
radiation  a--  i<un/int:  r.nliation  in  the 
form  of  alpha  oi  Ifta  j).irticles.  neutrons, 
gamma  rays,  or  accelerated  ions  or 
subatomic  particles  from  .iccelerator 
machines  The  rul<  ilaftorates  upon  this 
definition.  spe(  ifiiallv  im  liidiisg  \  rays, 
protons  and  i.ither  particle.'-  i  apable  of 
jiroducing  ions  in  the  body,  which  are 
components  of  ionizing  radiation 
exposures  experienced  bv  nuclear 
weapons  production  workers.  In 
addition,  for  clarify  the  definition  in 
this  nile  expliciitlv  e\i,  Imies  non- 
ionizing form'-  of  radiation,  such  as 
radio-frequency  radiation  and 
microwaves. 
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Dose  Reconstruction  Process 

Section  82.10  provides  an  overview  of 
the  major  elements  of  the  dose 
reconstruction  process  that  N'IO.SH  will 
implement  under  EEQICPA  It  describes 
the  steps  in  the  process,  the  sources  and 
types  of  information  that  will  be 
collected  and  analyzed,  the  role  of  the 
claimants  in  developing  a  factual  basis 
for  dose  reconstruction,  the  types  of 
analyses,  and  criteria  that  will  direct 
NIOSH  to  ensure  dose  reconstructions 
produce  reasonable  dose  estimates  and 
ser\'e  claimants  efficientlv. 

NIOSH  will  obtain  available 
monitoring  data  and  information  on  the 
workplace  environment  and  practices 
from  DOE  and  other  sources.  NIOSH 
will  interview  the  claimant  to  obtain 
information  and  to  report  to  the 
claimant  on  dose  reconstruction  results 
and  the  methods  and  data  used  to 
produce  the  results.  NIOSH  will  take 
measures  to  produce  results  as 
efficiently  as  possible,  so  that 
adjudication  of  the  claim  by  DOL  can  be 
resumed  and  completed  in  a  timely 
fashion  These  measures  include 
limiting  the  dose  reconstruction  process 
to  use  less  detailed  or  precise  estimates 
for  claims  for  which  it  is  evident  that 
further  research  and  analysis  will  not 
affect  the  outcome  of  the  claim 

For  e.xample.  under  these  proposed 
regulations,  if  it  is  evident  from  the 
record  of  external  radiation  dose  alone 
that  an  employee  incurred  a  sufficiently 
high  level  of  dose  to  have  the  claim 
accepted  bv  DOL  for  compensation  (a 
dose  that  would  result  in  a  probability 
of  causation  of  ,S0%  or  higher),  NIOSH 
would  conclude  the  process  without 
continuing  with  time  consuming 
research  and  analysis  to  estimate 
internal  dose  Instead,  NIOSH  would 
immediately  report  the  limited  dose 
estimate,  based  on  external  dose  onlv.  to 
the  claimant  and  DOL,  along  with  an 
explanation  of  the  reason  for  limiting 
the  dose  reconstruction  process 

Similarlv.  if,  for  example,  records  and 
information  establish  that  an  emplovee 
incurred  radiation  doses  evidentlv 
below  a  level  that  could  result  in 
compensation.  NIOSH  would  substitute 
worst-case  assumptions  for  additional 
research  and  analysis,  to  complete  and 
report  on  the  dose  reconstruction 
without  delay. 

This  approach  will  provide  more 
timely  compensation  for  claims  for 
which  it  is  evident  the  claimant  will 
qualify  for  compensation,  and  more 
timely  results  and  adjudication  for 
claims  for  which  it  is  evident  further 
research  and  analysis  is  extremely 
unlikely  to  produce  a  compensable  level 
of  radiation  dose.  The  Department  seeks 


public  comment  on  all  aspects  of  this 
process. 

Section  82.11  defines  the  subset  of 
claimants  under  EEOICPA  for  whom 
NIOSH  will  conduct  dose 
reconstructions  NIOSH  will  attempt  to 
conriiirt  dose  reconstructions  for  all 
claims  forwarded  to  NIOSH  from  DOL. 
This  includes  all  covered  employees 
seeking  compensation  for  cancer,  other 
than  as  members  of  the  Special 
Exposurf  Cohort  seeking  compensation 
for  a  specified  cancer,  as  determined  bv 
DOL. 

Section  82.12  describes  NIOSH 
procedures  for  notifving  any  claimants 
for  whom  a  dose  reconstruction  cannot 
be  completed  because  of  insufficient 
information  to  reasonably  estimate  the 
dose  potentially  incurred  by  the  covered 
employee.  NIOSH  will  notify  the 
claimant  and  DOL  that  a  dose 
reconstruction  cannot  be  completed  and 
describe  the  basis  for  this  finding.  In 
these  cases,  the  claimant  would  have 
the  opportunity  to  seek  administrative 
review  of  this  result  after  DOL  produces 
a  recom.mended  decision  to  deny  the 
claim,  based  on  the  report  from  NIOSH 
that  there  is  insufficient  evidence  to 
complete  a  dose  reconstruction.  For  a 
claim  in  which  the  employee  has  a 
specified  cancer,  the  claimant  might 
still  be  eligible  for  compensation  under 
KEOICPA.  Classes  of  covered  employees 
have  the  fjption  to  petition  HHS  to  be 
added  to  the  Spet:ial  Exposure  Cohort. 
HHS  will  establish  procedures  to 
consider  such  petitions,  as  required 
under  section  3626  of  EEOICPA  and 
§2(b)ofEO.  13179.  HHS  expects  to 
establish  the  procedures  within  six 
months  of  publication  of  this  rule. 

Sections  82.1.3  and  82.14  describe  in 
detail  the  sources  and  examples  of  the 
tvpes  of  information  NIOSH  will  use  in 
dose  reconstructiims.  DOE  and 
claimants  will  be  the  primary  sources  of 
information  Information  types  include: 
Subject  and  employment  information, 
worker  m(mitoring  data,  monitoring 
program  data,  workplace  monitoring 
data,  workplace  characterization  data, 
and  process  descriptions  for  each  work 
location.  The  actual  use  of  this  wide 
range  of  information  will  be  determined 
for  each  claim  individually,  based  on 
the  types  of  information  available  and 
necessary 

Sections  82.15-82.17  describe  how 
NIOSH  will  evaluate  the  completeness 
and  adequacv  of  monitoring  data  and 
how  NKISH  would  remedy  limitations, 
applying  the  general  approach  described 
in  §82.2  and  making  use  of  the  data 
sources  and  tvpes  described  in  §§82.13 
and  82  14  NIOSH  will  evaluate  the 
completeness  and  adequacy  of 
monitoring  data  by  various  means,  such 


as  evaluating  associated  information  on 
the  workplace  environment  and 
practices,  evaluating  the  monitoring 
technology,  and  evaluating  other 
sources  of  infofmation.  NIOSH  will 
remedy  data  limitations  using 
established  dose  reconstruction 
practices,  such  as  interpolating  from 
recorded  doses  to  estimate  unrecorded 
doses,  and  substituting  monitoring  data 
from  comparably  exposed  workers.  HHS 
seeks  public  comments  suggesting 
alternative  approaches  that  NIOSH 
should  consider. 

Sections  82.18-82.19  describe  how 
NIOSH  will  address  salient  technical 
issues  of  calculating  internal  dose  and 
taking  into  account  uncertainty  with 
respect  to  dose  information.  Internal 
dose  is  the  radiation  dose  received  by 
radioactive  materials  taken  into  the 
body,  such  as  by  inhalation  or  ingestion. 
It  is  important  because  it  accumulates 
year  after  year,  increasing  the  risk  of 
certain  cancers  over  time.  NIOSH  will 
use  current  ICRP  models  for  calculating 
internal  dose,  and  will  accompany  dose 
estimates  with  uncertainty  distributions. 
DOL  will  use  these  distributions  with 
appropriate  statistical  methods  to  take 
into  account  uncertainty  about  the  dose 
when  calculating  probability  of 
causation  for  a  claim. 

Reporting  and  Review  of  Dose 
Reconstruction  Results 

Sections  82.25  and  82.26  describe  in 
detail  NIOSH  procedures  for  reporting 
the  results  of  dose  reconstructions  to 
claimants  and  DOL.  specifying  the 
timing,  content,  and  form  of  the  dose 
reconstruction  reports. 

Section  82.27  describes  how  and 
when  claimants  can  obtain  reviews  of 
NIOSH  dose  reconstructions.  NIOSH 
will  review  dose  reconstructions  upon 
request  by  DOL  under  DOL  procedures 
for  claimants  seeking  review  of  dose 
reconstructions.  These  procedures  also 
allow  for  DOL  to  request  reviews  of  dose 
reconstruction  upon  its  own  initiative; 
for  example,  to  request  review  of 
previously  completed  dose 
reconstructions  to  reflect  updated 
scientific  methods. 

VI.  Regulatory  Procedures 

The  Department  of  Health  and  Human 
Services  (HHS)  follows  the 
Administrative  Procedure  Act  ("APA") 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  In  most  circumstances,  the 
APA  requires  a  public  notice  and 
conmient  period  and  consideration  of 
the  submitted  comments  prior  to 
promulgation  of  a  final  rule  having  the 
effect  of  law.  However,  the  APA 
provides  for  exceptions  to  its  notice  and 
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comment  procedures  when  an  agency 
finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  In  the  case  of  this  interim  final 
rule,  HHS  has  determined  that  under  5 
U.S.C.  553(b)(B).  good  cause  exists  for 
waiving  the  notice  and  comment 
procedures.  For  these  same  reasons. 
HHS  has  also  determined  good  cause 
exists  under  5  U.S.C.  553(d)(3)  for  these 
interim  rules  to  become  effective 
immediately. 

A  number  of  courts  have  considered 
the  circumstances  under  which  an 
agency  can  conclude  that  good  cause 
exists  for  issuing  regulations  without 
prior  notice  and  comment.  In  American 
Transfer  &■  Storage  Co..  et  al  v.  Interstate 
Commerce  Commission,  719  F.2d  1283, 
1295  (5th  Cir.  1983),  the  Fifth  Circuit 
described  the  impracticability  test  as 
requiring  "analysis  in  practical  terms  of 
the  particular  statutory-agency  setting 
and  the  reasons  why  agency  action 
could  not  await  notice  and  comment." 
Similarly,  the  Seventh  Circuit  noted  that 
the  "legislative  history  of  the 
impracticability  standard  reveals  that 
Congress  intended  this  exemption  to 
operate  when  the  regular  course  of 
rulemaking  procedure  would  interfere 
with  the  agency's  ability  to  perform  its 
functions  with  the  time  constraints 
imposed  by  Congress."  United  States 
Steel  Corporation  v.  United  States 
Environmental  Protection  Agency.  605 
F.2d  283,  287  (7th  Cir.  1979).  Courts 
have  also  recognized  that  while  strict 
deadlines  alone  do  not  justify' 
dispensing  with  notice  and  comment, 
"deviation  from  AFA  requirements  has 
been  permitted  where  congressional 
deadlines  are  very  tight  and  the  statute 
is  particularly  complicated."  Methodist 
Hospital  of  Sacramento  \'.  Shalala.  38 
F.3d  1225,  1236  (D.C.  Cir.  1994). 

Precisely  such  an  "analysis  in 
practical  terms"  demonstrates  that  in 
this  case,  as  with  respect  to  changes  in 
the  Aid  to  Families  with  Dependent 
Children  program  at  issue  in 
Philadelphia  Citizens  in  Action  v. 
Schweiker.  669  F.2d  887.  894  (3rd  Cir 
1982),  "Congress,  by  setting  an  effective 
date  so  close  to  the  date  of  enactment, 
expressed  its  belief  that  implementation 
*   *   *  was  urgent."  Legislation  enacting 
EEOICPA  was  signed  by  the  President 
on  October  30,  2000,  and  responsibility 
for  implementing  EEOICPA  was 
assigned  to  specific  agencies  by 
Executive  Order  on  December  7,  2000. 
In  sections  3628  and  3629  of  EEOICPA. 
however.  Congress  authorized  the 
Secretary  of  Labor  to  begin  providing 
compensation  to  qualified  claimants  on 
July  31  2001.  To  ensure  qualified 


claimants  who  have  cancer  or  survive 
employees  who  had  cancer  caused  hy 
exposure  to  radiation  in  their 
employment  by  DOE  or  its  contractors 
or  subcontractors  receive  the 
compensation  to  which  they  are  entitled 
as  soon  as  possible  after  July  31 .  2001 . 
HHS  has  determined  it  is  necRSsan,  to 
implement  the  dose  reconstruction 
methods  set  forth  here  on  an  interim 
final  basis. 

Under  Executive  Order  13179.  the 
President  assigned  HHS  three  pnman 
responsibilities  in  assisting  the 
Department  of  Labor  to  make 
determinations  on  claims  for  cancer 
First,  HHS  must  promulgate  methods  for 
estimating  the  radiation  doses  incurred 
in  the  performance  of  duty  by  covered 
employees  who  submit  claims  or  are  the 
subject  of  claims  submitted  by  their 
survivors.  Second,  pursuant  to  the 
methods  established  by  this  interim 
final  regulation.  HHS  must  perform 
individual  dose  reconstructions  to 
determine  the  radiation  dose  incurred 
by  each  covered  employee  for  whom  a 
claim  is  made.  Third,  HHS  must 
promulgate  guidelines  for  DOL  to  use  in 
determining  whether  the  cancers 
presented  by  the  employees  were    as 
least  as  likely  as  not"  caused  by  the 
radiation  doses  they  incurred.  HHS  is 
publishing  these  probability  of 
causation  guidelines  simultaneously 
with  this  interim  final  rule  as  a  notice 
of  proposed  rulemaking  (NTRM)  in  thiN 
issue  of  the  Federal  Register. 

Completion  of  HHS  work  on  dose 
reconstructions  is  a  prerequisite  for  DOL 
to  begin  using  the  HHS  probability  of 
causation  guidelines  to  make  indi\  iduai 
determinations.  HHS  has  determined  to 
publish  the  methods  for  dose 
reconstruction  as  an  interim  final  rule 
so  that  HHS  can  initiate  the  lengthy 
process  of  dose  reconstructions  for 
individual  claimants  HHS  must 
identify  and  gather  relevant  records, 
evaluate  their  adequacy,  and  interact 
with  the  claimant  in  completing  each 
dose  reconstruction.  By  publishing  the 
dose  reconstruction  methods  as  an 
interim  final  rule.  HHS  will  be  able  tn 
complete  dose  reconstruction  work  to 
allow  DOL  to  complete  the  adjudication 
of  claims  as  soon  as  possible  after  the 
HHS  probability  of  causation  guidelines 
are  published  as  final  rules. 

If  HHS  were  to  issue  an  .NPRM 
proposing  dose  reconstruction  methods, 
HHS  would  be  delayed  in  pioce.ssing 
dose  reconstructions  for  individual 
claimants  by  at  least  150  days,  until  a 
final  regulation  could  be  issued. 

HHS  believes  good  cause  exists  to 
waive  the  notice  and  comment 
procedures  under  the  APA  for  the 
promulgation  of  these  interim  final 


rules  There  is  a  strong  public  interest 
in  the  expeditious  adiudu  .itniii  nf 
claims  that  these  workers   uln   served 
in  this  nation's  nm  if,ti  \s'  .i[  ins 
programs  were  harmed  xn  the 
performant  e  of  their  duties.  This  public 
interest  i.s  clearlv  reflected  in  the 
mandate  given  bv  Congress  to  swiftly 
initiate  this  program.  Moreover, 
qualified  ( laimants  should  be  given  the 
opportunit)  to  obtain  their  benefits. 
including  medical  benefits,  as  soon  as 
possible  This  is  especially  material 
given  that  manv  of  the  covered  workers 
eligible  tn  make  ( lauiis  under  this  Act 
are  elderly  and  ill  An  undue  delay  in 
the  processing  of  their  claims  would 
result  in  real  harm  to  these  claimants 

With  the  publication  of  this  interim 
final  rule,  HHS  can  begin  the  labor 
intensive  process  of  reconstructing  the 
radiation  doses  of  employees  covered  by 
these  claims  On(  >•  the  probability  of 
causation  guidelines  are  finalized.  DOL 
will  be  able  to  expeditiously  adjudicate 
cancer  claims  requiring  dose 
reconstructions 

Although  HHS  is  aduptint;  these  dose 
reconstniction  rules  on  an  interim  final 
basis,  it  requests  public  comment  on 
this  rule  .\fter  full  consideration  of 
publii  romnients   HHS  will  publish  a 
final  rule  with  any  necessary  changes 
HHS  expects  to  issue  a  final  rule  within 
six  months  of  the  publication  of  this 
interim  final  rule  at  the  same  time  as  if 
expects  to  issue  final  guidelines 
regarding  the  prohabilit\  of  <  dusation. 
Since  dose  rwunstrui  tions  cc^mpleted 
under  the  interim  final  rule  cannot  be 
used  to  finallv  adjudicate  claims  until 
those  guidelines  are  issued  in  final 
form.  HHS  will  be  able  to  review  and 
revise  dose  reconstructions  completed 
under  this  interim  final  rule,  as 
ne(  essarv.  to  conform  with  any 
substantive  changes  that  might  be 
included  in  the  final  dose 
reconstruction  rule  before  any  final 
action  IS  taken  on  a  particular  claim  By 
issuing  the  dose  reconstruction 
regulation  as  an  interim  final  regulation. 
howe\er.  substantial  time  can  be  saved 
and  man\  more  claims  can  be  timely 
adjudicated,  based  on  the  final 
regulation  and  guidelines,  enabling 
(  overed  employees  or  their  survivors  to 
re{  e!\  e  benefits  to  which  they  may  be 
entitled  as  exjieditiously  as  possible. 

Ml.  Significant  Regulatorv  .Action 
(Executive  Order  12866) 

This  rule  is  being  treated  as  a 
Significant  regulatory  action"  within 
the  meaning  of  Executive  Order  (E.O.) 
1  28fi6  because  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  EEOICPA.  The 
rule  is  designed  to  establish  practical 
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methods,  grounded  in  current  science, 
to  fairlv  and  efficiently  assist  claimants 
and  support  DOL  in  the  adjudicatinn  of 
applicable  claims  seeking  compensation 
for  cancer  under  EEOICP,\.  NIOSH  will 
apply  the  methods  to  produce 
reasonable,  scientifically  supported 
estimates  of  the  radiation  doses  int  urred 
bv  covered  employef^s  subject  to  the 
claims,  as  permitted  by  available  data 
and  information.  The  financial  cost  to 
the  federal  government  of  producing 
these  estimates  is  expected  to  be  several 
thousand  dollars  per  claim,  on  average. 

The  rule  carefully  explains  the 
manner  in  which  tbe  regulatory  action 
is  consistent  with  the  mandate  for  this 
action  under  §  3623(d)  of  EEOirP.\  and 
implements  the  detailed  requirements 
concerning  this  action  under  this 
section  of  EEOICPA  The  rule  does  not 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

The  rule  is  not  considered 
economicallv  significant,  as  defined  m 
section  3(f)(1)  of  the  Executive  Order 
12866.  It  has  a  subordinate  role  m  thn 
adjudication  of  claims  under  EEOICFA. 
serving  as  one  element  of  an 
adjudication  process  administered  bv 
DOL  under  20  CFR  parts  1  and  .K)  DOL 
has  determined  that  its  rule  fulfills  the 
requirements  of  Executive  Order  12866 
and  provides  estimates  of  the  aggregate 
cost  of  benefits  and  administrative 
expenses  of  implementing  EEOICPA 
under  its  rule  (see  PR  28948,  May  25, 
2001 ).  OMB  has  reviewed  this  rule  for 
consistency  with  the  Presidents 
priorities  and  the  principles  set  forth  in 
E.O. 12866 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  II.S.C.  601  ft  spq  .  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  We  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  This  rule  affects 
only  DOL.  DOE,  HHS.  and  some 
individuals  filing  compensation  claims 
under  EEOICPA.  Therefore,  a  regulatory 
Hexibility  analysis  as  provided  for 
under  RF.A  is  not  required. 


IX.  What  Are  the  Paperwork  and  Other 
Information  Collection  Requirements 
(Subject  to  the  Paperwork  Reduction 
Act)  Imposed  Under  This  Rule,  and 
How  Are  Comments  Submitted? 

Under  the  Paperwork  Reduction  Act 
of  1995.  a  Federal  agency  shall  not 
conduct  or  sponsor  a  collection  of 
information  from  ten  or  more  persons 
other  than  Federal  employees  unless  the 
agency  has  submitted  a  .Standard  Form 
83,  Clearance  Request,  and  Notice  of 
,'\f:tion.  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  and 
the  Director  has  approved  the  proposed 
collection  of  information.  A  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
(  urrently  valid  OMB  control  number. 
The  Paperwork  Reduction  Act  is 
applicable  to  the  data  collection  aspects 
of  this  rule. 

In  compliance  with  the  requirement 
of  Section  350b(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
oppr)rfunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  projects.  To  request  more 
information  on  this  project  or  to  obtain 
a  copy  of  the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (bj  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  th»'  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collectif)n  techniques 
or  other  forms  of  information 
technology. 

NIOSH  is  requesting  an  emergency 
clearance  frf)m  the  Office  of 
Management  and  Budget  (OMB)  to 
collect  data  under  EEOICPA  Send 
comments  to  .^nne  O'f'tinnor,  CDC 
Assistant  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  14  days  of  this  notice. 
OMB  is  expected  to  act  on  the  request 
of  HHS  within  21  days  of  publication  of 
this  notice. 

In  performance  of  its  dose 
reconstruction  responsibilities  under 


the  Act,  NIOSH  will  interview  claimants 
individually  and  provide  them  with  the 
opportunity,  through  a  structured 
interview,  to  assist  NIOSH  in 
documenting  the  work  history  of  the 
employee  (characterizing  the  actual 
work  tasks  performed),  identifying 
incidents  that  may  have  resulted  in 
undocumented  radiation  exposures, 
characterizing  radiation  protection  and 
monitoring  practices,  and  identifying 
co-workers,  radiation  protection 
management  and  staff,  line  managers, 
and  other  witnesses,  if  NIOSH 
determines  this  is  necessary,  to  confirm 
undocumented  information.  In  this 
process,  NIOSH  will  use  a  computer 
assisted  telephone  interview  (CATI) 
system,  which  will  allow  interviews  to 
be  conducted  more  efficiently  and 
quickly  than  would  be  the  case  with  a 
paper-based  interview  instrument. 

NIOSH  will  use  the  data  collected  in 
this  process  to  complete  an  individual 
dose  reconstruction  that  accounts  for 
radiation  dose,  including  unmonitored 
or  inadequately  monitored  dose, 
incurred  by  the  employee  in  the 
performance  of  duty  for  DOE  nuclear 
weapons  production  programs.  After 
dose  reconstruction,  NIOSH  will 
provide  a  draft  of  the  dose 
reconstruction  report  to  the  claimant 
and  perform  a  brief  follow-up  interview 
with  the  claimant  to  explain  the  results 
and  to  allow  the  claimant  to  confirm  or 
question  the  record  NIOSH  has 
compiled.  This  will  also  be  the  final 
opportunity  for  the  claimant  to 
supplement  the  dose  reconstruction 
record. 

At  the  conclusion  of  the  dose 
reconstruction  process,  the  claimant 
will  be  requested  to  submit  to  NIOSH  a 
form  (OCAS-1)  to  confirm  that  the 
claimant  has  completed  providing 
information  to  NIOSH  for  the  dose 
reconstruction.  The  form  will  notif\'  the 
claimant  that  signing  the  form  allows 
NIOSH  to  provide  a  final  dose 
reconstruction  report  to  DOL  and  closes 
the  record  on  data  to  be  used  for  the 
dose  reconstruction.  DOL  will  use  data 
from  the  dose  reconstruction  report  to 
determine  the  probability  that  the 
cancer(s)  of  the  covered  employee  may 
have  been  caused  by  radiation  doses 
incurred  in  the  performance  of  duty  at 
a  DOE  or  AWE  facility. 

There  will  be  no  cost  to  respondents 
for  this  data  collection.  This  is  a  new 
data  collection.  The  estimated  burden  of 
this  data  collection  is  described  in  the 
table  below. 
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Respondents 


Number  of 
respondents 


Number  ot 
responses 


Avg   burden 
per  re- 
sponse 
(hrs.) 


Total  hours 


Initial  interview  . 
Conclusion  form 

Total 


22.500 

22  500 


60/60 

5/60 


22.500 

1,875 


24.375 


X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (5  U'S.C.  801  et 
seq.),  the  Department  will  report  to 
Congress  promulgation  of  this  rule  prior 
to  its  effective  date.  The  report  will  state 
that  the  Department  has  concluded  that 
this  rule  is  not  a  "major  rule"  because 
it  is  not  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  However,  this  rule  has  a 
subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA.  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  because  it  will 
likely  result  in  an  annual  effect  on  the 
economy  of  SlOO  million  or  more. 

XI.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act,  this  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  increased  annual  expenditures 
in  excess  of  $  100  million  by  State,  local 
or  tribal  governments  in  the  aggregate, 
or  by  the  private  sector. 

XII.  Executive  Order  12988  (Civil 
lustice) 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  lustice  Reform  and 
will  not  unduly  burden  the  Federal 
court  system.  Dose  reconstruction  may 
be  an  element  in  reviews  of  DOL 
adverse  decisions  in  the  United  States 
District  Courts  pursuant  to  the 
Administrative  Procedure  Act. 
However.  DOL  has  attempted  to 
minimize  that  burden  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions,  including  those  involving 
dose  reconstruction.  This  rule  provides 
a  clear  legal  standard  for  HHS  and  DOL 


to  apply  regarding  dose  reconstruction 
This  rule  has  been  reviewed  carefuliy  to 
eliminate  drafting  errors  and 
ambiguities 

XIII.  Executive  Order  13132 
(Federalism) 

The  Department  has  re\iewed  thi.s 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications  "  The  rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government   ' 

XrV.  Executive  Order  13045  (Protection 
of  Children  From  Environmental, 
Health  Risks  and  Safety  Risks) 

In  accordance  with  Executive  Order 
13045,  HHS  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  rule  on  children  The  agenrv  has 
determined  that  the  rule  will  not  affect 
children. 

XV.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211.  HHS  has  evaluated  the  effects  of 
this  nile  on  energy  supply,  distribution 
or  use,  and  has  determined  that  this  rule 
is  not  likely  to  have  a  significant 
adverse  effect  on  them 

List  of  Subjects  in  42  CFR  Part  82 

Cancer.  Dose  reconstruction. 
Government  employees.  Occupational 
safety  and  health.  Nuclear  materials, 
Radiation  protection.  Radioactue 
materials.  Workers'  compensation 

Text  of  the  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  amends  42  CFR  to  add 
Part  82  to  read  as  follows: 


PART  82— METHODS  FOR  CONDUCTING 
DOSE  RECONSTRUCTION  UNDER  THE 
ENERGY  EMPLOYEES  OCCUPATIONAL 
ILLNESS  COMPENSATION  PROGRAM  ACT 
OF  2000 

Subpart  A — Introduction 

Sec. 

82.0  Background  Information  on  this  Rule. 

82.1  What  is  the  purpose  of  this  rule? 

82.2  What  are  the  basics  of  dose 
reconstruction? 

82.3  What  are  the  requirements  for  dose 
reconstruction  under  EEOICPA? 

82.4  How  will  EKDL  use  the  results  of  the 
NIOSH  dose  reconstructions? 

Subpart  B — Definitions 

82  5     Definition  of  Terms  Used  in  this  Rule. 

Subpart  C — Dose  Reconstruction  Process 

S^.lu     LKorviUVv  ^'.  ;;.<_  .J„.,i  ;-,u, .„;..,;,  „^;....;. 

Process. 
82  1 1     For  which  claims  under  EEOICPA 

will  NIOSH  conduct  a  dose 

reconstruction? 
82.12    Will  it  be  possible  to  conduct  dose 

reconstructions  for  all  claims? 
82  13     What  sources  of  information  may  be 

used  for  dose  reconstructions? 

82.14  What  types  of  information  could  be 
used  in  dose  reconstructions? 

82.15  How  will  NIOSH  evaluate  the 
completeness  and  adequacy  of 
individual  monitoring  data? 

82.16  How  will  NIOSH  add  to  monitoring 
data  to  remedy  limitations  of  individual 
monitoring  and  missed  dose? 

82.17  What  types  of  information  could  be 
used  to  supplement  or  substitute  for 
individual  monitoring  data? 

82.18  How  will  NIOSH  calculate  internal 
dose  to  the  primary  cancer  site(s)? 

82  19    How  will  NIOSH  address  uncertainty 

ahnut  rio<:p  !c\'h1'  ' 

Subpart  D — Reporting  and  Review  of  Dose 
Reconstruction  Results 

82.25  When  will  NIOSH  report  duse 
reconstruction  results,  and  to  whom? 

82.26  How  will  NIOSH  report  dose 
reconstruction  results? 

82.27  How  can  claimants  obtain  reviews  of 
their  dose  reconstruction  results  by 
NIOSH? 

82.28  Who  can  review  NIOSH  dose 
reconstruction  files  on  individual 
claimants? 

Authonty:  42  U.S.C.  7384n;  E.O.  13179.  65 
FR  77487. 
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Subpart  A — Introduction 

§82.0    Background  Information  on  this 
Rule. 

The  Energy-  Empiovees  Occupational 
Illness  Compensation  Program  .Xct 
(EEOICPA).  Public  Law  106-398. 
provides  for  the  payment  of 
compensation  benefits  to  covered 
emplovees  and.  where  applicable, 
survivors  of  such  employees,  of  the 
United  States  Department  of  Energy,  its 
predecessor  agencies  and  certain  of  its 
contractors  and  subcontractors.  .Among 
the  tvpes  of  illnesses  for  which 
compensation  may  be  provided  are 
cancers.  There  are  two  categories  of 
covered  emplovees  with  cancer  under 
EEOICP.-\  for  whom  compensation  may 
be  provided  The  regulations  that  follow 
under  this  part  applv  only  to  the 
categorv  of  employees  described  under 

(a)  of  this  section. 

(a)  (3ne  category  is  employees  with 
chancer  for  whr)m  a  dose  reconstruction 
must  be  conduc:ted.  as  required  und^T 
20CFR  30  115. 

(b)  The  second  category  is  mt^mbers  of 
the  Special  Exposure  Cohort  seeking 
compensati(.)n  for  a  specified  cancer,  as 
defined  under  EEOICPA  The  U.S. 
Department  of  Labor  (DOL)  which  has 
primary  authoritv  for  implementing 
EEOICP.A.  has  promulgated  regulations 
at  20  CFR  30  210  and  30.213  that 
identify  current  members  of  tht!  Special 
Exposure  Cohort  and  requirements  for 
compensation.  Pursuant  to  section  3626 
of  EEOICPA,  the  Secretary  of  HHS  is 
authorized  to  add  additional  classes  of 
employees  to  the  Special  Exposure 
Cohort 

§82.1     What  is  the  purpose  of  this  rule? 

The  purpose  ni  this  rule  is  to  provide 
methods  for  determining  a  reasonable 
estimate  f)f  the  radiation  dose  received 
bv  a  covered  emplovee  with  cancer 
under  EEOICPA.  through  the 
completion  of  a  dose  reconstruction. 
These  methods  will  be  applied  bv  the 
Natifmal  institute  for  Occupational 
Safety  and  Health  (MOSH)  in  a  dose 
reconstruction  program  serving 
claimants  under  EEOICP.\.  as  identified 
under  4)82  0 

§  82.2    What  are  the  basics  of  dose  • 

reconstruction? 

The  ba.sic  principle  of  dose 
reconstruction  is  to  characterize  the 
radiation  environments  to  which 
workers  were  exposed  and  to  then  place 
each  worker  in  time  and  space  within 
this  exposure  environment.  Then 
methods  are  applied  to  translate 
exposure  to  radiation  into  quantified 
radiation  doses  at  the  specific  organs  or 
tissues  relevant  to  the  types  of  cancer 


occurring  among  the  workers.  A 
hierarchy  of  methods  is  used  in  a  dose 
reconstruction,  depending  on  the  nature 
of  the  exposure  c  onditions  and  the  type, 
iiuality.  and  completeness  of  data 
available  to  characterize  the 
environment. 

(a)  If  found  to  be  complete  and 
adequate,  individual  worker  monitoring 
data,  such  as  dosimeter  readings  and 
bioassay  sample  results,  are  given  the 
highest  prioritv  in  assessing  exposure. 
These  monitoring  data  are  interpreted 
using  additional  data  characterizing  the 
workplace  radiation  exposures.  If 
radiation  exposures  in  the  workplace 
environment  cannot  be  fully 
characterized  based  on  available  data. 
default  values  based  on  reasonable  and 
scientific  assumptions  may  be  used  as 
substitutes.  For  dose  reconstructions 
conducted  in  oc:cupational  illness 
compensation  programs,  this  practice 
may  include  use  of  assumptions  that 
represent  the  worst  case  conditions.  For 
example,  if  the  solubility  classification 
(if  <in  inhaled  material  c:an  not  be 
determined,  the  dose  reconstruction 
would  use  the  classification  that  results 
in  the  largest  dose  to  the  organ  or  tissue 
relevant  to  the  cancer 

(b)  If  individual  monitoring  data  are 
not  available  or  adequate,  dose 
reconstructions  may  use  monitoring 
results  for  groups  of  workers  with 
comparable  activities  and  relationships 
to  the  radiation  environment. 
Alternativelv.  workplace  area 
monitoring  data  may  be  used  to  estimate 
the  dose.  As  with  individual  worker 
monitoring  data,  workplace  exposure 
charac  teristics  are  used  in  combination 
with  workplace  monitoring  data  to 
estimate  dose. 

(c)  If  neither  adequate  worker  nor 
workplace  monitoring  data  are 
available,  the  dose  rec;onstruction  may 
rely  substantiallv  on  process  description 
information  to  analytically  develop  an 
exposure  model.  For  internal  exposures. 
this  model  includes  such  factors  as  the 
cjuantity  and  compositicjn  of  the 
radioactive  substance  (the  source  term), 
the  chemical  form,  particle  size 
distribution,  the  level  of  c:ontainment. 
and  the  likelihood  of  dispersion. 

§  82.3    What  are  the  requirements  for  dose 
reconstruction  under  EEOICPA? 

(a)  Dose  reconstructions  are  to  be 
conducted  for  the  following  covered 
employees  with  cancer  seeking 
compensation  under  EEOICPA;  An 
emplovee  who  was  not  monitored  for 
exposure  to  radiation  at  Department  of 
Energv  (DOE)  or  Atomic  Weapons 
Employer  (AWE)  facilities;  an  employee 
who  was  monitored  inadequately  for 
exposure  to  radiation  at  such  facilities: 


or  an  employee  whose  records  of 
exposure  to  radiation  at  such  facility  are 
missing  or  incomplete.  Technical 
limitations  of  radiation  monitoring 
technology  and  procedures  will  require 
HHS  to  evaluate  each  employee's 
recorded  dose.  In  most,  if  not  all  cases, 
monitoring  limitations  will  result  in 
possibly  undetected  or  unrecorded 
doses,  which  are  estimated  using 
commonly  practiced  dose 
reconstruction  methods  and  would  have 
to  he  added  to  the  dose  record. 

(b)  Section  3623(e)  of  EEOICPA 
requires  the  reporting  of  radiation  dose 
information  resulting  from  dose 
reconstructions  to  the  covered 
employees  for  whom  claims  are  being 
adjudicated.  DOE  is  specifically  charged 
with  this  responsibility  but  the 
Department  of  Health  and  Human 
Ser\'ices  (HHS),  which  will  be 
producing  the  dose  reconstruction 
information,  will  implement  this 
reporting  responsibility  on  behalf  of 
DOE.  HHS  will  also  make  available  to 
researchers  and  the  general  public 
information  on  the  assumptions, 
methodology,  and  data  used  in 
estimating  radiation  doses,  as  required 
by  EEOICPA. 

§  82.4    How  will  DOL  use  the  results  of  the 
NIOSH  dose  reconstructions? 

Under  42  CFR  part  81 .  DOL  will  apply 
dose  reconstruction  results  together 
with  information  on  cancer  diagnosis 
and  other  personal  information 
provided  to  DOL  by  the  claimant  to 
calculate  an  estimated  probability  of 
causation.  This  estimate  is  the 
probability  that  the  cancer  of  the 
covered  employee  was  caused  by 
radiation  exposure  at  a  covered  facility 
of  DOE  or  an  Atomic  Weapons 
Employer  (AWE). 

Subpart  B — Definitions 

§  82.5    Definition  of  Terms  Used  In  this 
Rule. 

(a)  Atomic  weapons  employer  (AWE) 
means  any  entity,  other  than  the  United 
States,  that: 

(1)  Processed  or  produced,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  and  milling: 
and, 

(2)  Is  designated  by  the  Secretary  of 
f  nergy  as  an  atomic  weapons  employer 
for  purposes  of  EEOICPA. 

(b)  Bioassay  means  the  determination 
of  the  kinds,  quantities,  or 
concentrations,  and  in  some  cases, 
locations  of  radioactive  material  in  the 
human  body,  whether  by  direct 
measurement  or  by  analysis,  and 
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evaluation  of  radioactive  material 
excreted  or  eliminated  by  the  body. 

(c)  Claimant  means  the  individual 
who  has  filed  with  the  Department  of 
Labor  for  compensation  under 
EEOICPA. 

(d)  Covered  employee  means,  for  the 
purposes  of  this  rule,  an  individual  who 
is  or  was  an  employee  of  DOE,  a  DOE 
contractor  or  subcontractor,  or  an 
atomic  weapons  employer,  and  for 
whom  DOL  has  requested  HHS  to 
perform  a  dose  reconstruction. 

(e)  Covered  facility  means  any 
building,  structure,  or  premises, 
including  the  grounds  upon  which  such 
building,  structure,  or  premise  is 
located: 

(1)  In  which  operations  are,  or  have 
been,  conducted  by.  or  on  behalf  of.  the 
DOE  (except  for  buildings,  structures, 
premises,  grounds,  or  operations 
covered  by  Executive  Order  12344, 
dated  February  1.  1982,  pertaining  to 
the  Naval  Nuclear  Propulsion  Program); 
and, 

(2)  With  regard  to  which  the  DOE  has 
or  had; 

(i)  A  proprietary  interest;  or, 
(ii)  Entered  into  a  contract  with  an 
entity  to  provide  management  and 
operation,  management  and  integration, 
environmental  remediation  services, 
construction,  or  maintenance  services; 
or 

(3)  A  facility  owned  by  an  entity 
designated  by  the  Secretary  of  Energy  as 
an  atomic  weapons  employer  for 
purposes  of  EEOICPA  that  is  or  was 
used  to  process  or  produce,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  or  milling. 

(f)  DOE:  The  U.S.  Department  of 
Energy,  includes  predecessor  agencies 
of  DOE,  including  the  Manhattan 
Engineering  District. 

(gj  DOL  The  U.S.  Department  of 
Labor. 

(h)  EEOICPA  means  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000. 
Public  Law  106-398,  as  amended. 

(i)  Equivalent  dose  is  the  absorbed 
dose  in  a  tissue  multiplied  by  a 
radiation  weighting  factor  to  account  for 
differences  in  the  effectiveness  of  the 
radiation  in  inducing  cancer. 

(j)  External  dose  means  that  portion  of 
the  equivalent  dose  that  is  received  from 
radiation  sources  outside  of  the  body. 

(k)  Internal  dose  means  that  portion  of 
the  equivalent  dose  that  is  received  from 
radioactive  materials  taken  into  the 
body. 

(1)  NIOSH:  the  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention,  U.S. 


Department  of  Health  and  Human 
Services, 

(m)  Primary  cancer  means  a  cancer 
defined  by  the  original  body  site  at 
which  the  cancer  was  incurred,  prior  to 
any  spread  (metastasis)  resulting  in 
tumors  at  other  sites  in  the  body, 

(n)  Probability  of  causatinn  means  the 
probability  or  likelihood  that  a  cancer 
was  caused  by  radiation  expcjsure 
incurred  by  a  covered  employee  in  the 
performance  of  duty.  In  statistical  terms. 
it  is  the  cancer  risk  attributable  tn 
radiation  exposure  divided  by  the  sum 
of  the  baseline  cancer  risk  (the  risk  to 
the  general  population)  plus  the  cancer 
risk  attributable  to  the  radiation 
exposure.  This  concept  is  further 
explained  under  42  CFR  part  81.  which 
provides  guidelines  by  which  DOL  will 
determine  probability  of  causation 
under  EEOICPA, 

(o)  Radiation  means  ionizing 
radiation,  including  alpha  particles,  beta 
particles,  gamma  rays,  x  rays,  neutrons, 
protons  and  other  particles  capable  of 
producing  ions  in  the  body.  For 
purposes  of  this  rule,  radiation  does  not 
include  sources  of  non-ionizmg 
radiation  such  as  radio-frequency 
radiation,  microwaves,  visible  light,  and 
infrared  or  ultraviolet  light  radiation 

(p)  Specified  cancer  is  a  term  defined 
in  section  3621(17)  of  EEOICPA  and  20 
CFR  part  30.5(dd)  that  specifies  types  of 
cancer  that,  pursuant  to  20  CFR  part  30. 
may  qualify  a  member  of  the  Special 
Exposure  Cohort  for  compensation  It 
includes  leukemia  (other  than  chronic 
lymphocytic  leukemia),  multiple 
myeloma,  non-Hodgkin's  lymphoma. 
and  cancers  of  the  lung  (other  than 
carcinoma  in  situ  diagnosed  at  autopsy). 
thyroid,  male  breast,  female  breast, 
esophagus,  stomach,  pharynx,  small 
intestine,  pancreas,  bile  ducts,  gall 
bladder,  salivary  gland,  urinary  bladder, 
brain,  colon,  ovary,  liver  (not  associated 
with  cirrhosis  or  hepatitis),  and  bone 
Pursuant  to  section  2403  of  Public  Law 
107-20,  this  definition  will  include 
renal  cancer. 

(q)  Uncertainty  distribution  is  a 
statistical  term  meaning  a  range  of 
discrete  or  continuous  values  arrayed 
around  a  central  estimate,  where  each 
value  is  assigned  a  probability  of  being 
correct. 

(r)  Worst-case  assumption  is  a  term 
used  to  describe  a  type  of  assumption 
used  in  certain  instances  for  certain 
dose  reconstructions  conducted  under 
this  rule.  It  assigns  the  highest 
reasonably  possible  value,  based  on 
reliable  science,  documented 
experience,  and  relevant  data,  to  a 
radiation  dose  of  a  covered  employee 


Subpart  C- 
Process 


-Dose  Reconstruction 


§  82  1 0    O verv  tew  of  the  Dose 
Reconstruction  Process 

(a)  Upon  receipt  of  a  claims  package 
from  thf  Dt'p.irtment  of  Labor,  as 

pro\  idrd    111  irr  20  CFR  part  30.  NIOSH 
will  request  ii'i:;  'he  Department  of 
Energy  (DOL;  records  on  radiation  dose 
monitoring  and  radiation  exposures 
associated  with  the  employment  history 
of  the  covered  employee.  Additionally, 
NIOSH  may  compile  data,  and 
information  from  NIOSH  records  that 
mav  C(jntnbute  to  the  dose 
reconstruction.  For  each  dose 
reconstruction,  NIOSH  will  include 
records  relevant  to  internal  and  external 
exposures  to  ionizing  radiation, 
including  exposures  from  medical 
screening  x  rays  that  were  required  as  a 
condition  of  employment. 

(b)  NIOSH  will  evaluate  the  initial 
radiation  exposure  record  compiled  to; 
Reconcile  the  exposure  record  with  the 
reported  employment  history,  as 
necessary:  complete  preliminary 
calculations  of  dose,  based  upon  this 
initial  record,  and  prepare  to  consult 
with  the  claimant  Any  discrepancies  in 
the  employment  histnr\'  information 
will  be  reconciled  with  the  assistance  of 
DOE.  as  necessar\ 

(c)  NIOSH  will  interview  the 
claimant  The  purpos>'  nf  the  interview 
is  to 

(1)  Explain  the  dose  reconstruction 
process: 

(2)  Confirm  elements  of  the 
employment  history  transmitted  to 
NIOSH  by  DOL; 

(3)  identify'  any  relevant  information 
on  employment  histon.  thrit  may  have 
been  omitted. 

(4)  Confirm  or  supplement  monitoring 
information  included  in  the  initial 
radiation  exposure  record. 

(5)  Develop  detailed  information  on 
work  tasks.  produc:tion  processes. 
radiologic  protection  and  monitoring 
practices,  and  incidents  that  may  have 
resulted  in  undocumented  radiation 
exposures,  as  necessary; 

(6)  Identif^•  i  o-workers  and  other 
witnesses  with  information  relevant  to 
the  radiation  exposures  of  the  covered 
worker  to  supplement  or  ronfirm 
information  on  work  exp<'nt'ii!  cs.  as 
necessary 

(d)  NIOSH  will  prii\ide  a  report  to  the 
claimant  summarizing  the  Hndings  of 
the  interview,  titled     NIOSH  Claimant 
interview  under  PIE(3ICPA  "  The  report 
will  also  notih-  the  claimant  of  the 
opportunity  to  contac:t  NIOSH  if 
necessary ,  b\  a  specified  date,  to  makf 
any  written  corrections  or  additions  to 
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information  provided  by  the  claimant 
during  the  interview  process. 

(e)  Information  provided  by  thf 
claimant  will  be  accepted  and  used  for 
dose  reconstruction,  providing  it  is 
reasonable,  supported  by  substantial 
evidence,  and  is  not  refuted  bv  other 
evidence.  In  assessing  whether  the 
information  provided  by  the  claimant  i*; 
supported  by  substantial  evidence, 
NIOSH  will  consider: 

(1)  Consistency  of  the  information 
with  other  information  in  the  possession 
of  NIOSH.  from  radiation  safety 
programs,  research,  medical  screening 
programs,  labor  union  documents, 
worksite  investigations,  dose 
reconstructions  conducted  by  NIOSH 
under  EEOICPA,  or  other  reports 
relating  to  the  circumstances  at  issue; 

(2)  Consistency  of  the  information 
with  medical  records  provided  bv  the 
claimant: 

(3)  Consistency  of  the  information 
with  practices  or  exposures 
demonstrated  by  the  dose 
reconstruction  record  developed  for  the 
claimant:  and. 

(4)  Confirmation  of  information  by  co- 
workers or  other  witnesses. 

(fl  NIOSH  will  seek  to  confirm 
information  provided  by  the  claimant 
through  review  of  available  record.s  and 
records  requested  from  DOE. 

(g)  As  necessar\\  NIOSH  will  request 
additional  records  from  DOE  to 
characterize  processes  and  tasks 
potentially  involving  radiation  exposure 
for  which  dose  and  exposure  monitoring 
data  is  incomplete  or  insufficient  for 
dose  reconstruction. 

(h)  NIOSH  will  review  the  adequacy 
of  monitoring  data  and  completeness  of 
records  provided  by  DOE.  NIOSH  will 
request  certification  from  DOE  that 
record  searches  requested  by  NIOSH 
have  been  completed. 

(i)  As  necessar\'.  NIOSH  will 
characterize  the  internal  and  external 
exposure  environments  for  parameters 
known  to  influence  the  dose  For 
internal  exposures,  examples  of  these 
parameters  include  the  mode  of  intake, 
the  composition  of  the  source  term  (i.e., 
the  radionuclide  type  and  quantity),  the 
particle  size  distribution  and  the 
absorption  type.  When  it  is  not  possible 
to  characterize  these  parameters.  NIOSH 
may  use  default  values,  when  Lhev  can 
be  established  reasonably,  fairly,  and 
based  on  relevant  science  For  extRrnal 
exposures,  the  radiation  type  (gamma,  x- 
ray.  neutron,  beta,  or  other  charged 
particle)  and  radiation  energy  spectnim 
will  be  evaluated.  When  possible,  the 
effect  of  non-uniformity  and  geometry  of 
the  radiation  exposure  will  be  assessed. 

(j)  For  individual  monitoring  records 
that  are  incomplete,  doses  may  be 


imputed  using  techniques  discussed  in 
§82.16.  Once  the  resulting  data  set  has 
been  evaluated  and  validated,  an 
occupaticjnal  exposure  matrix  will  be 
constructed,  using  the  general 
hierarchical  approach  discussed  in 
§82  2  This  matrix  will  contain  the 
estimated  annual  equivalent  dose(s)  to 
the  relevant  nrgan(s)  or  tissue(s),  for  the 
period  from  the  initial  date  of  potential 
exposure  at  a  covered  facility  until  the 
date  the  cancer  was  diagnosed.  The 
equivalent  dose(s)  will  be  calculated 
using  the  current,  standard  radiation 
weighting  factors  from  the  International 
Commission  on  Radiological  Protection 
(ICRP.  Publication  60), >  indicated  in 
Table  1 . 

Table  1.— Radiation  Weighting 
Factors 


Radiation  type  and  energy 
range 


Radiation 
weighting 
factor,  wr 


Ptiotons   all  energies  

Electrons  and  moons,  all  ener- 
gies              

Neutrons   energy  <10  keV  

10  keV  to  100  keV       

1 

1 

5 

10 

>100  keV  to  2  MeV       

20 

>2  MeV  to  20  MeV       

10 

^20  MeV               

Protons  ottier  than  recoil  pro- 
tons  energy  >2  MeV       

5 
5 

Alpha  particles,  fission  frag- 
ments and  heavy  nuclei  

20 

(k)(l)  At  any  point  during  steps  in 
paragraphs  (f)-(j)  of  this  section  of  dose 
reconstruction.  NIOSH  may  determine 
that  sufficipnt  rest^arch  and  analysis  has 
been  conducted  to  complete  the  dose 
reconstruction.  Research  and  analysis 
will  be  determined  sufficient  if  one  of 
the  following  three  conditions  is  met: 

(i)  Frf)m  acquired  experience,  it  is 
evident  the  estimated  cumulative  dose 
is  sufficient  to  qualify  the  claimant  for 
compensation  (i.e..  the  dose  produces  a 
probability  of  causation  of  50%  or 
greater); 

(ii)  Dose  is  determined  using  worst- 
case  assumptions  related  to  radiation 
exposure  and  intake,  to  substitute  for 
further  research  and  analyses;  or, 

(iii)  Research  and  analysis  indicated 
under  steps  in  paragraphs  (f)-(j)  of  this 
section  have  been  completed. 

(2)  Worst-case  assumptions  will  be 
employed  under  condition  in  paragraph 
(k)(l)(ii)  of  this  section  to  limit  further 
research  and  analysis  only  for  claims  for 
which  it  is  evident  that  further  research 
and  analysis  will  be  extremely  unlikely 


'  Internalional  Cximmission  on  Radiological 
Protettion  (ICRP)  50  '•I't'lO  Rim  nmmendalinns  nf 
the  Interational  ( Commission  on  Radiological 
Protection."  Ann.  ICRP  21(1-3);  6. 


to  produce  a  compensable  level  of 
radiation  dose  (a  dose  producing  a 
probability  of  causation  of  50%  or 
greater),  because  even  using  worst-case 
assumptions  it  cannot  be  determined 
that  the  employee  may  have  incurred  a 
compensable  level  of  radiation  dose.  For 
all  claims  in  which  worst-case 
assumptions  are  employed  under 
condition  in  paragraph  (k)(l){ii)  of  this 
section,  the  reasoning  that  resulted  in 
the  determination  to  limit  further 
research  and  analysis  will  be  clearly 
described  in  the  draft  of  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.25  and  in  the  dose 
reconstruction  results  reported  to  the 
claimant  under  §  82.26. 

(1)  After  providing  the  claimant  with 
a  copy  of  a  draft  of  the  dose 
reconstruction  report  to  be  provided  to 
DOL,  NIOSH  will  conduct  a  closing 
interview  with  the  claimant  to  review 
the  dose  reconstruction  results  and  the 
basis  upon  which  the  results  were 
calculated.  This  will  be  the  final 
opportunity  during  the  dose 
reconstruction  process  for  the  claimant 
to  provide  additional  relevant 
information  that  may  affect  the  dose 
reconstruction. 

(m)  Subject  to  any  additional 
information  provided  by  the  claimant 
under  §  82.10(1),  the  claimant  is 
required  to  return  form  OCAS-1  to 
NIOSH,  certifying  that  the  claimant  has 
completed  providing  information  and 
that  the  record  for  dose  reconstruction 
should  be  closed.  Upon  receipt  of  the 
form  and  completion  of  any  changes  in 
the  dose  reconstruction  resulting  from 
new  information  provided  under 
§  82.10(1).  NIOSH  will  forward  a  final 
dose  reconstruction  report  to  DOL  and 
to  the  claimant. 

(n)  NIOSH  will  not  forward  the  dose 
reconstruction  report  to  DOL  for 
adjudication  without  receipt  of  form 
OCAS-1  signed  by  the  claimant  or  a 
representative  of  the  claimant 
authorized  pursuant  to  20  CFR  30.600. 
If  the  claimant  or  the  authorized 
representative  of  the  claimant  fails  to 
sign  and  return  form  OCAS-1  within  60 
days,  after  notifying  the  claimant  or  the 
authorized  representative,  NIOSH  may 
administratively  close  the  dose 
reconstruction  and  notify  DOL  of  this 
action.  Upon  receiving  this  notification 
by  NIOSH,  DOL  may  administratively 
close  the  claim. 

(o)  Once  actions  under  §  82.10(m)  are 
completed,  the  record  for  dose 
reconstruction  shall  be  closed  unless 
reopened  at  the  request  of  DOL  under  20 
CFR  part  30. 
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§  82.11     For  which  claims  under  EEOICPA 
will  NIOSH  conduct  a  dose  reconstruction? 

NIOSH  will  conduct  a  dose 
reconstruction  for  each  claim 
determined  by  DOL  to  be  a  claim  for  a 
covered  employee  with  cancer  under 
DOL  regulations  at  20  CFR  30.210(b), 
subject  to  the  limitation  and  exception 
noted  in  §82.12.  Claims  for  covered 
employees  who  are  members  of  the 
Special  Exposure  Cohort  seeking 
compensation  for  a  specified  cancer,  as 
determined  by  DOL  under  20  CFR 
30.210(a),  do  not  require  and  will  not 
receive  a  dose  reconstruction  under  this 
rule. 

§  82,1 2    Will  it  be  possible  to  conduct  dose 
reconstructions  for  all  claims? 

It  is  uncertain  whether  adequate 
information  of  the  types  outlined  under 
§  82.14  will  be  available  to  complete  a 
dose  reconstruction  for  every  claim 
eligible  under  §82.11. 

(a)  NIOSH  will  notify  in  writing  any 
claimants  for  whom  a  dose 
reconstruction  cannot  be  completed 
once  that  determination  is  made,  as  well 
as  in  the  closing  interview  provided  for 
under  §82. 10(1) 

(b)  Notification  will  describe  the  basis 
for  finding  a  dose  reconstruction  cannot 
be  completed,  including  the  following: 

(1)  A  summary  of  the  information 
obtained  from  DOE  and  ofher  sources; 
and. 

(2)  A  summary  of  necessary 
information  found  to  be  unavailable 
from  DOE  and  other  sources. 

(c)  NIOSH  will  notify  DOL  when  it  is 
unable  to  complete  a  dose 
reconstruction  for  the  claimant.  This 
will  result  in  DOL  producing  a 
recommended  decision  to  deny  the 
claim,  since  DOL  cannot  determine 
probability  of  causation  without  a  dose 
estimate  produced  by  NIOSH  under  this 
rule. 

(d)  A  claimant  for  whom  a  dose 
reconstruction  cannot  be  completed,  as 
indicated  under  this  section,  may  have 
recourse  to  seek  compensation  under 
provisions  of  the  Special  Exposure 
Cohort  (see  20  CFR  part  30).  Pursuant  to 
section  3626  of  EEOICPA,  the  Secretary' 
of  HHS  is  authorized  to  add  additional 
classes  of  employees  to  the  Special 
Exposure  Cohort. 

§  82.1 3    What  sources  of  information  may 
be  used  for  dose  reconstructions? 

NIOSH  will  use  the  following  sources 
of  information  for  dose  reconstructions, 
as  necessary: 

(a)  DOE  and  its  contractors,  including 
Atomic  Weapons  Employers  and  the 
former  worker  medical  screening 
program: 


(b)  NIOSH  and  other  records  from 
health  research  on  DOE  wnrker 
populations; 

(c)  Interviews  and  records  provided 
by  claimants; 

(d)  Co-workers  r)f  co\ered  emplovees, 
or  other  witnesses  with  information 
relevant  to  the  covered  employee's 
exposure,  that  the  claimant  identified 
during  the  initial  inter\iew  with 
NIOSH; 

(e)  Labor  union  records  from  unions 
representing  employees  at  ctn  ercd 
facilities  of  DOE  or  AWEs;  and 

(f)  Any  other  rele\ant  information. 

§82.14    What  types  of  Information  could  be 
used  in  dose  reconstructions? 

NIOSH  will  obtain  the  types  of 
information  described  in  this  section  fnr 
dose  reconstructions,  as  necessar)'  and 
available: 

(a)  Subject  and  emplnvmpnt 
information,  including 

(1)  Gender: 

(2)  Date  of  birth;  and, 

(3)  DOE  and/or  AWE  employment 
history-,  including:  job  title  held  by  year, 
and  work  location(s):  Including  site 
name(s),  building  number(s),  technical 
area(s).  and  duration  of  relevant 
employment  or  tasks. 

(b)  Worker  monitoring  data. 
including: 

(1)  External  dosimetry  data,  including 
external  dosimeter  readings  (film  badge, 
TLD,  neutron  dosimeters):  and. 

(2)  Pocket  ionization  chamber  data 

(c)  Internal  dosimetn  data,  inriudinp 

(1)  Urinalysis  results; 

(2)  Fecal  sample  results: 

(3)  In  Vivo  measurement  results, 

(4)  Incident  investigation  reports: 

(5)  Breath  radon  and/or  thornn 
results; 

(6)  Nasal  smear  results:  and. 

(7)  External  contamination 
measurements, 

(d)  Monitoring  program  data. 
including: 

(1)  Analytical  methods  used  for 
bioassay  analyses; 

(2)  Performance  characteristics  of 
dosimeters  for  different  radiation  types; 

(3)  Historical  detection  limits  for 
bioassay  samples  and  dosimeter  badges: 

(4)  Bioassay  sample  and  dosimeter 
collection/exchange  frequencies:  and. 

(5)  Documentation  of  record  keeping 
practices  used  to  record  data  and/or 
administratively  assign  dose 

(e)  Workplace  monitonng  data 
including: 

(1)  Surface  contamination  surveys, 

(2)  General  area  air  sampling  results: 

(3)  Breathing  zone  air  sampling 
results; 

(4)  Radon  and/or  thoron  monitoring 
results; 


(5)  Area  radiation  survey 
measurements  (beta,  gamma  and 
neutron):  and, 

(6)  Fixed  location  dosimeter  results 
(beta,  gamma  and  neutron). 

(f)  Workplace  characterization  data. 
including: 

(1)  Information  on  the  external 
exposure  environment,  including: 
Kariiafion  type  (gamma,  x-ray,  neutron. 
beta,  other  charged  particle);  radiation 
energy  spectrum:  uniformity  of 
exposure  (w  hole  body  vs  partial  body 
exposure):  irradiation  geometry;  and 
work-required  medical  screening  x  rays. 

(2)  (Reserved! 

(g)  Information  characterizing  internal 
exposures,  including: 

(1)  Radionuclide(s)  and  associated 
chemical  forms: 

(2)  Results  nf  particle  size  distribution 
studies:  and, 

(3)  Re^pirit   r\  [  i.  '■•ction  practices. 
(h)  Proc'-^^  (J'  V  npuons  for  each  work 

location,  im  imiing: 

(1)  General  description  of  the  process: 

(2)  Chara(  terization  of  the  source  term 
(i.e.,  the  radiunuc  lide  and  its  quantity); 

(3)  Extent  of  encapsulation; 

(4)  Methods  of  containment: 

(5)  Other  information  to  assess 
potential  for  airborne  dispersion. 

§82,15     How  will  NIOSM  evaluate  the 
completeness  and  adequacy  ot  indtviduai 
monitoring  data'' 

ia)  NIOSH  will  evaluate  the 
(  ompleteness  of  an  indi\iduars 
monitoring  data  provided  by  DOE 
through  one  or  more  possible  measures 
inciudine,  hut  not  limited  to: 

(1)  (".omparisons  with  information 
(irovided  h\  (  lain!,ints.  co-workers,  and 
other  witnesses 

(2)  Comparisons  with  available 
information  on  are.*  ninmtnnnij, 
production  pro(, esses,  .uki  iddiologic 
protection  programs; 

(3)  Comparisons  with  information 
documented  in  the  nn.ords  of  unions 
representing  covered  employees; 

(4)  (kimpansons  with  data  available 
on  co-workers:  and 

(5)  Reviews  of  DOK  contractor  record 
systems 

(h)  NIOSH  will  evaluate  the 
instruments  and  procedures  used  to 
( iiUect  individual  monitoring  data  to 
(ieternune  whethei  they  adequately 
characterized  tht  radiation 
environments  in  which  the  covered 
emplo\ee  wnrkiMJ   '.idemiately  for  the 
purpose  of  di  ISC  ri'i  <  iiistr  uction,)  based 
on  present-day  scientific  understanding. 
For  external  dosimeter  measurements, 
this  includes  an  evaluation  of  the 
doMmeler  respoMsi>  \n  \}\r  radiation 
t\  pes  igamni.i   \  ra\    neutron,  beta,  or 
other  charaeii  p.irlicle)  and  the 
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associated  energy  spectrum.  For  internal 
exposure,  the  methods  used  to  analvze 
bioassay  samples  will  be  re\ievved  to 
determine  their  ability  to  detect  the 
radionuclides  present  m  the  work 
environment.  An  analysis  of  thp 
monitoring  or  e.xchange  frequencies  for 
the  monitoring  programs  will  also  be 
conducted  to  determine  the  potential  for 
undetected  dose. 

§  82.16    How  will  NIOSH  add  to  monitoring 
data  to  remedy  limitations  of  individual 
monitoring  and  missed  dose? 

(a)  For  external  dosimeter  results  that 
are  incomplete  due  to  historical  record 
keeping  practices,  N'lOSH  will  use 
commonly  practiced  techniques,  such  as 
those  described  in  the  NIOSH  Research 
Issues  Workshop,-  to  estimate  the 
missing  component  of  dose  and  to  add 
this  to  the  total  dose  estimate.  For 
monitoring  periods  where  external 
dosimetPv'  data  are  missing  from  the 
records,  NIOSH  will  estimate  a 
claimant's  dose  based  on  interpolation. 
using  available  monitoring  results  from 
other  time  periods  cluse  to  the  period  in 
question,  or  based  cm  monitoring  data 
on  other  workers  engaged  in  similar 
tasks. 

(b)  .NIOSH  will  review  historical 
bioassay  sample  detection  limits  and 
monitoring  frequencies  to  determine, 
when  possible,  the  minimum  detectable 
dose  for  routine  internal  dose 
monitoring  programs  This  "missed 
dose"  will  establish  the  upper  limit  of 
internal  dose  that  a  worker  could  have 
received  for  periods  when  bioassav 
sample  analysis  results  were  below  the 
detection  limit  Using  ICRP  binkinetic 
models,  NIOSH  will  estimate  the 
internal  dose  and  include  an  associated 
uncertainty  distribution 

§82.17    What  types  of  information  could  t>e 
used  to  supplement  or  substitute  for 
individual  monitoring  data? 

Three  types  of  information  rouid  be 
used; 

(a)  Monitoring  data  from  co-workers. 
if  NIOSH  determines  they  had  a 
common  relationship  to  the  radiation 
environment:  or, 

(b)  A  quantitative  characterization  of 
the  radiation  environment  in  which  the 
covered  emplovee  worked,  based  rin  an 
analysis  of  historical  workplace 
monitoring  information  such  as  area 
dosimeter  readings,  general  area 


■  MOSH  I144t1   NlU.^iH  .-I'^edrch  issues 
workshop  Epiilemiologic  Uise  of  nondelettable 
values  in  ndirtlion  <>xpo5ur»-  measurements. 
Cincinridli,  OH   I    S  I>'(Mrtmenl  of  Health  and 
Human  St>rvu.es,  HuhiK   Hcilth  S«r\tres.  Onlers  for 
Disease  (inntrni  dini  Prewntioii.  NatinriHl  Institute 
for  (Jciupational  Safety  and  Health.  DHHS  (NIOSH) 
Publication  No.  224647  (NTIS-PB  qsiggeoi). 


radiation  survey  results,  air  sampling 
data:  or, 

(c)  A  quantitative  characterization  of 
the  radiation  environment  in  which  the 
employee  worked,  based  on  analysis  of 
data  describing  processes  involving 
radioactive  materials,  the  sfiurcc 
materials,  occupational  tasks  and 
locations,  and  radiation  safety  practices. 

§82.18    How  will  NIOSH  calculate  internal 
dose  to  the  primary  cancer  site(s)? 

(d)  The  cah  ulation  of  dose  from 
ingested,  inhal(;d  or  absorbed 
radioactivitv  in\olves  the  determination 
of  the  types  and  quantities  of 
radionuclides  that  entered  the  body. 
NIOSH  will  use  the  results  of  all 
available  bioassay  monitoring 
information  as  appropriate,  based  on 
assessment  of  the  technical 
characteristics  of  the  monitoring 
program   If  bioassay  monitoring  data  are 
unavailable,  the  dose  reconstruction 
will  relv  on  the  results  of  air  sampling 
measurements. 

(b)  NIOSH  will  calculate  the  dose  to 
the  organ  or  tissue  of  concern  using 
metabolic  models  published  by  ICRP. 
Using  data  available  to  NIOSH,  the 
models  will  be  based  on  exposure 
conditions  representative  of  the  work 
environment  When  NI(3SH  cannot 
establish  exposure  conditions  with 
sufficient  specificity,  the  dose 
calculation  will  assume  exposure 
conditions  that  maximize  the  dose  to 
the  organ  under  consideration. 

(c)  Internal  doses  will  be  calculated 
for  each  year  of  exposure  from  the  date 
of  initial  exposure  to  the  date  of  cancer 
diagnosis. 

§82.19    How  will  NIOSH  address 
uncertainty  atx>ut  dose  levels? 

The  estimate  of  each  annual  dose  will 
be  characterized  with  a  probability 
(iistribution  that  accounts  for  the 
uncertainty  of  the  estimate.  This 
information  will  be  used  by  DOL  in  the 
calculation  r)f  probability  of  causation, 
under  HHS  guidelines  for  calculating 
probabiiitv  of  causation  estimates  at  42 
(^FR  part  81    In  this  wav.  claimants  will 
receive  the  benefit  of  the  doubt  in  cases 
in  whic:h  the  actual  dose  may  have 
exceeded  thu  best  estimate  calculated  by 
NIOSH. 

Subpart  D — Reporting  and  Review  of 
Dose  Reconstruction  Results 

§  82.25    Wtven  will  NIOSH  report  dose 
reconstruction  results,  and  to  wtiom? 

NIOSH  will  report  dose 
reconstruction  results  to  DOL  and  to  the 
claimant,  as  provided  for  under  §82.10. 
Draft  results  will  be  reported  to  the 
claimant  upon  tentative  completion  of 
the  dose  reconstruction.  Final  results 


will  be  reported  to  the  claimant  and 
DOL  after  NIOSH  receives  certification 
from  the  claimant  that  the  claimant  has 
completed  providing  information  to 
NIOSH  for  the  dose  reconstruction 
(FormOCAS-1). 

§  82.26    How  will  NIOSH  report  dose 
reconstruction  results? 

(a)  NIOSH  will  provide  dose 
reconstruction  results  to  the  claimant 
and  DOL  in  a  report:  "NIOSH  Report  of 
Dose  Reconstruction  under  EEOICPA." 
The  report  itself  will  not  provide 
information  on  probability  of  causation, 
which  DOL  must  calculate  to  determine 
a  recommended  decision  on  the  claim. 

(b)  The  report  will  include  the 
following  information,  as  relevant: 

(1)  Annual  dose  estimates  (or  a 
fraction  thereof)  related  to  covered 
employment  for  each  year  from  the  date 
of  initial  radiation  exposure  at  a  covered 
facility  to  the  date  of  cancer  diagnosis; 

(2)  Separate  dose  estimates  for  acute 
and  chronic  exposures,  different  types 
of  ionizing  radiation,  and  internal  and 
external  doses,  providing  dose 
information  for  the  organ  or  tissue 
relevant  to  the  primary  cancer  site(s) 
established  in  the  claim: 

(3)  Uncertainty  distributions 
associated  with  each  dose  estimated,  as 
necessary; 

(4)  Explanation  of  each  type  of  dose 
estimate  included  in  terms  of  its 
relevance  for  estimating  probability  of 
causation: 

(5)  Identification  of  any  information 
provided  by  the  claimant  relevant  to 
dose  estimation  that  NIOSH  decided  to 
omit  from  the  basis  for  dose 
reconstruction,  justification  for  the 
decision,  and  if  possible,  a  quantitative 
estimate  of  the  effect  of  the  omission  on 
the  dose  reconstruction  results;  and 

(6)  A  summar}'  and  explanation  of 
information  and  methods  applied  to 
produce  the  dose  reconstruction 
estimates,  including  any  factual  findings 
and  the  evidence  upon  which  those 
findings  are  based. 

(c)  As  provided  under  §  82.10(1). 
NIOSH  staff  will  conduct  a  closing 
interview  with  claimants  to  explain  the 
dose  reconstruction  report. 

§82.27    How  can  claimants  obtain  reviews 
of  ttieir  dose  reconstruction  results  by 
NIOSH? 

Claimants  can  seek  reviews  of  their 
dose  reconstruction  through  the 
processes  established  by  DOL  under  20 
CFR  part  30.  DOL  will  request  NIOSH 
to  review  dose  reconstructions  under 
the  following  conditions,  as  provided 
under  20  CFR  30.318: 

(a)  DOL  may  determine  that  factual 
findings  of  the  dose  reconstruction  do 
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not  appear  to  be  supported  by 
substantial  evidence;  or. 

(b)  Although  the  methodology 
established  by  HHS  under  this  Part  is 
binding  on  DOL,  DOL  may  determine 
that  arguments  concerning  the 
application  of  this  methodology  should 
be  considered  by  NIOSH. 

§  82.28    Who  can  review  NIOSH  dose 
reconstruction  files  on  individual 
claimants? 

(a)  Claimants  and  DOL  will  be 
provided  individual  dose  reconstruction 
files,  upon  request.  Claimants  should 
note,  however,  that  a  complete  summary 
of  the  data  and  methods  used  in  a  dose 
reconstruction  will  be  included  in  the 
"NiOSH  Report  of  Dose  Reconstruction 
under  EEOICPA". 

(b)  Researchers  and  the  public  will  be 
provided  limited  access  to  NIOSH  dose 
reconstruction  files,  subject  to 
provisions  and  restrictions  of  the 
Privacy  Act  for  the  protection  of 
confidential  information  on  individuals. 
Researchers  will  not  receive  names  of 
claimants  or  covered  employees 
associated  with  dose  reconstructions. 

Dated:  September  21.  2001. 
Tommy  G.  Thompson. 

Secretarw  Department  of  Health  and  Human 

Senices. 
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Cross-Ownership  of  Broadcast 
Stations  and  Newspapers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  initiates  a 
proceeding  to  consider  whether  to 
eliminate,  modify,  or  retain  the 
Commission's  newspaper/broadcast 
cross-ownership  rule  and/or  related 
waiver  policies.  The  takes  this  action  in 
part  because  it  committed  to  do  so  in  its 
first  biennial  review  of  its  broadcast 
ownership  rules.  The  intended  effect  is 
the  harmonization  of  the  Commission's 
competition  and  diversity  goals  with  the 
current  realities  of  the  local  media 
marketplace. 

DATES:  Comments  are  due  December  3. 
2001;  reply  comments  are  due  Januarv 
7.  2002. 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 

I.  Bash,  (202)  418-21.30  or 
ebash@fcc.gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 

svnopsis  of  the  Notice  of  Proposed  Rulf- 
Making  {".VPfiAf )  in  MM  Docket  No 
01-235,  FCC  01-262.  adopted 
September.  13.  2001.  and  released 
September  20.  2000  The  complete  text 
of  this  NPHM  is  available  for  insppction 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257.  445  12th  Street.  SW.. 
Washington.  DC  and  may  also  be 
purchased  from  the  Commission  s  copy 
contractor.  Qualex  International.  Portals 

II.  445  12th  Street  SW.  Room  CY-B-402. 
Washington.  DC  20554.  telephone  (202) 
863-2893.  facsimile  (202)  863-2898.  or 
via  email  qualexmPmaol  com.  The 
NPRM  is  also  available  on  the  Internpt 

at  the  Commission's  website:  bttp..  ■ 

M'WH'./cC.gOV 

Introduction 

1.  In  this  proceeding,  the  Commission 
seeks  comment  on  whether  and  to  what 
extent  it  should  revi.se  the  newspaper/ 
broadcast  cross-ownership  rule,  which 
prohibits  common  ownership  of  a 
broadcast  station  and  a  newspaper  in 
the  same  geographic  area.  The  rule  rt^sts 
on  the  "twin  goals"  of  diversity  of 
viewpoints  and  economic  rompptition 
The  Commission  adopted  the  rule  in 
1975.  The  local  multimedia  marketplace 
in  which  broadcast  stations  and 
newspapers  operate  has  changed 
significantly  since  that  time  This 
proceeding  seeks  comment  on  the 
relevance  of  these  changes  to  the 
newspaper/broadcast  cross-ownership 
rule. 

Background 

2.  The  newspaper/broadcast  cross- 
ownership  rule  prohibit  common 
ownership  of  a  full-senice  broadcast 
station  and  a  daily  newspaper  when  the 
broadcast  station's  ser\ice  contour 
(2mV/m  contour  for  AM.  1  mV'm 
contour  for  FM.  Grade  A  for  TV)  fullv 
encompasses  the  newspaper's  citv  of 
publication.  When  adopting  the  rule  in 
1975.  the  Commission  not  only 
prohibited  future  newspaper/broadcast 
combinations,  but  also  required  existing 
combinations  in  highly  concentrated 
markets  to  divest  holdings  to  come  into 
compliance  within  five  years  The 
Commission  grandfathered 
combinations  in  other  markets,  so  long 
as  the  parties  to  the  combination 
remained  the  same.  The  ("ommission. 
however,  contemplated  waiving  the 


rule,  for  existing  or  future  combinations, 
if;  (1)  A  combinatum  could  not  sell  a 
station:  (2)  a  combination  could  not  sell 
a  station  except  at  an  artificially 
depressed  price:  (3)  separate  ownership 
and  operation  of  a  newspaper  and  a 
station  could  not  be  supported  in  a 
locality,  or  !4i  for  whatever  reason,  the 
purposes  of  the  rule  would  be  disserved. 
The  Supreme  Court  has  reviewed  the 
rule  and  the  Commission's  related 
waiver  poliries,  and  upheld  them  in 
their  entirety  The  Commission  has 
granted  only  four  permanent  waivers  in 
the  twenty-six  years  since  it  adopted  the 
rule. 

3.  In  Februar>'  1996.  the 
Telecommunications  Act  of  1996  also 
became  law.  Section  202(h)  of  the  1996 
.•\c1  instructs  the  Commission  to  review 
each  of  its  ownership  rules  biennially. 
to  determine  w  licthfr  the  rule  is 
"necessarN  in  the  public  interest  as  a 
result  of  competition  "  and  repeal  or 
modif\  anv  rule  it  finds  is  no  longer  in 
the  publu  interest.  As  required  by 
section  202(h)  of  the  1996  Act.  the 
Commission  examined  the  newspaper/ 
brftadcast  cross-ownership  policies  in 
it<  iirsf  biennial  review  on  broadcast 
ownership  rules.  The  Commission 
concluded  that  the  newspaper/broadcast 
cross-ownership  rule  continues  to  serve 
the  public  interest  because  it  furthers 
dnersity.  and  therefore  should  be 
retained  However,  the  Commission  also 
noted  that  the  rule  might  not  be 
ne( cssarv  to  a(  hieve  its  intended  public 
interest  benefits  under  certain 
circumstances  Thus,  the  Commission 
committed  to  undertaking  a  rulemaking 
proc  eeding  to  tailor  the  rule 
acc:ordingly. 

Discussion 

4   .Sin(  e  the  Commission  adopted  the 
iie\s  spa [)er' broadcast  cross-ownership 
rule  o\  er  twenty-five  years  ago,  the  local 
media  marketplace  has  changed 
dramatically.  In  this  proceeding,  we 
seek  to  ev.uiiinc  >  i.r  [ii'wspaper/ 
br()a(i(  ,is!  (  ms-     .\  in  ;ship  policies  in 
th(^  context  of  these  changes  in  the  local 
media  marketplace,  taking  into  account 
section  202(h)  of  the 
Telecommunications  Act  of  1996.  and 
our  diversity  and  competition  goals. 

5.  Current  Status  of  the  Media 
Marketplace  The  number  of  local  media 
outlets  has  gnnvn  substantially  since 
1975  A  significant  portion  of  this 
growth  has  occurred  within  the 
broadcast  industry  itself.  A  total  of 
7,785  radio  stations  were  on  the  air  as 
of  lanuarv  1 ,  1975;  as  of  June  30.  2001 . 
the  Commission  had  licensed  12,932 
radio  stations.  A  total  of  952  TV  stations 
were  on  the  air  on  January  1.  1975;  as 
of  [line  30.  2001,  the  Commission  had 
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licensed  1,678  full  power  television 
stations.  2.396  low  power  TV  stations, 
and  232  Class  A  TV  stations.  In  1975. 
there  were  three  national  commercial 
broadcast  networks,  and  today  there  are 
seven  such  networks  We  seek  comment 
on  the  relevance  of  these  developments 
to  our  newspaper/broadcast  cross- 
ownership  policies. 

6,  Changes  in  the  newspaper  industry 
since  1975  have  been  more  mixed. 
Although  the  number  of  daily 
newspapers  has  decreased  since  1975. 
the  number  of  weekly  newspapers  has 
increased.  The  number  of  daily 
newspapers  has  declined  from  1,756  in 
1975.  to  1.422  in  2000.  The  total 
circulation  of  morning  and  evening 
daily  newspapers  has  declined  bv  dbout 
8%  from  60.6  million  in  1975  to  55  H 
million  in  2000  However,  the  combined 
circulation  of  smaller,  more  targeted 
newspapers,  often  published  weeklv. 
has  more  than  doubled:  7.612  vveekiv 
newspapers  had  a  circulation  of 
appro.ximately  35,9  million  in  1975. 
whereas  7,915  such  newspapers  had  a 
circulation  of  appro.ximately  81.6 
million  in  1996,  These  weekly 
newspapers  are  often  the  source  of  local 
information.  We  seek  comment  on  these 
figures  and  their  significance  to  our 
newspaper/broadcast  cross-ownership 
rule,  as  well  as  any  other  data  we 
should  consider 

7,  Besides  the  changes  in  the 
broadcast  and  newspaper  industries, 
there  has  been  a  proliferation  of  other 
outlets  in  the  local  media  marketplace. 
In  1975,  cable  television  systems  ser\ed 
onlv  13%  of  T\'  households  By  June 
2000,  they  ser\'ed  67  4"'r,  of  T\'' 
households,  or  67  7  million  people. 
There  are  over  200  video  programming 
services  available  on  cable  svstems 
Other  multichannel  programmint; 
distributors  (M\TDs).  most  notably 
direct  broadcast  satellite  (DBS) 
providers,  now  compete  in  the 
marketplace  but  were  nonexistent  in 
1975,  DBS  has  grown  rapidlv.  and  now 
serves  nearly  13  million  subscribers,  or 
over  15%  of  MVPD  households.  Other 
MVTDs  serve  another  nearly  4  million 
subscribers.  All  of  these  MVPDs 
distribute  the  programming  of  many 
networks.  Today,  almost  84%  of  all  TV 
households  subscribe  to  an  MVTD  We 
seek  comment  on  the  impact  of  these 
alternative  media  outlets  on  our 
newspaper/broadcast  cross-ownership 
policies, 

8,  As  of  November  2000,  56%  of 
Americans  had  access  to  the  Internet 
from  home,  which  was  not 
commercially  available  in  1975,  The 
Internet  has  the  potential  to  be  a 
significant  source  of  local  and  national 
news  and  information,  and,  to  a  limited 


though  increasing  extent,  audio  and 
video  programming.  The  Internet  may 
provide  advertisers  with  alternative 
means  of  reaching  their  potential 
customers.  We  seek  specific  data  on  the 
impact  of  the  Internet  in  the  local  media 
marketplace, 

9,  Although  the  number  of  media 
outlets  has  grown,  so  has  the 
concentration  in  their  ownership. 
Historicallv.  the  Commission  has  had 
both  local  and  national  ownership 
limits  for  broadcast  stations.  In  1975.  on 
the  local  level,  the  Commission 
prohibited  common  ownership  of  two 
radio  stations  within  the  same  type  of 
service,  or  two  TV  stations  when  their 
signal  contours  overlapped.  On  the 
national  level,  the  Commission 
prnhibitf'd  common  ownership  of  more 
than  seven  .-Wl,  seven  FM.  and  seven 
TV  stations.  Pursuant  to  the  1996  Act, 
the  Commission  eliminated  any  national 
ownership  limit  on  radio  stations,  and 
relaxed  the  national  TV  ownership  limit 
to  permit  common  ownership  of  TV 
stations  that  reach  as  many  as  35%  of 
TV  households  It  also  relaxed  its  local 
radio  ownership  rules,  and  in  1999,  its 
local  TV  multiple  ownership  rule.  The 
result  is  that,  while  in  1975  a  single 
entitv  could  not  own  more  than  fourteen 
radio  stations  nationwide,  today  one 
entity  owns  more  than  1,000  radio 
stations  nationwide.  In  addition,  at 
approximatelv  the  same  time  that  the 
1996  Act  became  law,  there  were 
approximately  5.100  owners  of 
commercial  radio  stations,  while  now 
there  are  only  approximately  3,800 
owners,  a  decrease  of  25%>.  Moreover,  in 
1995  there  were  543  entities  that  owned 
commercial  T\'  stations,  while  today 
there  are  only  360  We  seek  comment  on 
the  relevance  of  consolidation  in  the 
broadcast  industrv  to  our  newspaper/ 
broadcast  cross-ownership  policies,  and 
additional  data  on  how  this 
consolidation  has  impacted  the  local 
media  marketplace, 

10,  Diversity.  As  noted,  the 
Commission  adopted  the  newspaper/ 
broadcast  cross-ownership  rule  largely 
to  promote  and  protect  a  diversity  of 
viewpoints.  The  Commission  has  sought 
to  ensure  that  the  public  has  access  to 

a  diversity  of  viewpoints  to  promote 
First  Amendment  values.  In  the  words 
of  the  Supreme  Court,  "|t|hat 
Amendment  rests  of  the  assumption  that 
the  widest  possible  dissemination  of 
information  from  diverse  and 
antagonistic  sources  is  essential  to  the 
welfare  of  the  public,  *   •   *"  The 
Commission  historically  has  sought  to 
promote  its  goal  of  viewpoint  diversity 
indirectly  through  structural  regulation, 
such  as  ownership  rules.  We  note  that 
the  Commission  goal  of  diversity  of 


viewpoint  has  been  particularly 
important  in  the  context  of  newspaper/ 
broadcast  cross-ownership,  given  the 
relicince  the  public  has  placed  on  these 
media  as  sources  of  local  news  and 
information. 

n.  As  we  evaluate  our  newspaper/ 
broadcast  cross-ownership  rule,  we 
begin  by  asking  whether  the  newspaper/ 
broadcast  cross-ownership  rule 
continues  to  be  necessary  to  protect  a 
diversity  of  viewpoints.  As  noted, 
consumers  today  have  many  media 
outlets  from  which  to  obtain  news  and 
information.  While  the  number  of  daily 
newspapers  has  declined,  the  number  of 
weekly  newspapers  has  doubled  since 
1975.  In  addition,  approximately  77%  of 
commercial  TV  stations  provide  local 
news.  Virtually  all  affiliates  of  ABC, 
CBS,  and  NBC  provide  local  news,  and 
approximately  one  third  of  other 
broadcast  TV  stations  do.  This  latter 
group  includes  stations  affiliated  with 
the  Fox  network,  which  did  not  even 
exist  in  1975.  As  of  1999,  approximately 
thirty  regional  cable  news  networks 
provided  news  and  information  targeted 
to  more  local  areas  than  their  national 
counterparts,  such  as  CNN.  These 
networks  did  not  exist  in  1975.  Recent 
studies  also  show  that  the  Internet  is 
becoming  an  increasingly  significant 
source  of  news  and  information.  Indeed, 
these  studies  suggest  that  some 
Americans  are  turning  to  the  Internet  for 
news  instead  of  TV,  in  particular 
broadcast  TV.  We  seek  comment  on 
what  information  consumers  actually 
access  and  how  successful  independent 
Internet-based  providers  of  information 
have  been.  Are  the  data  different  for 
different  types  of  local  markets,  or  for 
different  demographic  and  income 
groups?  If  so,  what  is  the  relevance  of 
those  differences  for  purposes  of 
evaluating  the  newspaper/broadcast 
cross-ownership  rule?  Are  there  still 
other  media  that  are  sources  of  local 
news  and  information?  Does  the 
proliferation  of  these  new  media  mean 
that  the  newspaper/broadcast  cross- 
ownership  rule  is  no  longer  necessary  to 
ensure  that  consumers  of  news  and 
information  have  access  to  diverse  ideas 
and  viewpoints? 

12.  Although  the  number  of  media 
outlets  has  increased,  the  Commission 
traditionally  has  focused  on  the  number 
of  different  owners,  as  opposed  to  the 
number  of  media  outlets,  because  as 
noted,  the  Commission  has  thought  that 
diversity  in  ownership  promotes 
diversity  in  viewpoint.  According  to 
this  theory,  common  ownership  of 
media  outlets  means  that  they  are  one 
and  the  same  for  purposes  of  viewpoint 
diversity.  Under  this  view,  the  growth 
in  the  number  of  broadcast  outlets  is 
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counterbalanced  by  the  consolidation  in 
ownership  of  them.  Accordingly,  the 
development  of  regional  cable  news 
networks  might  not  be  considered 
especially  important  in  terms  of 
diversity  analysis,  because  more  than 
half  of  them  are  owned  by  co-located 
broadcast  stations  or  newspapers.  In 
addition,  the  growth  of  news-oriented 
websites  likewise  might  not  be 
considered  particularly  significant, 
because  many  do  not  focus  on  local 
news  and  information,  and  those  that  do 
are  often  operated  by  existing  local 
media,  such  as  broadcast  stations  and 
newspapers.  We  seek  comment  on  the 
level  of  independence  of  other  media, 
including  the  Internet. 

13.  The  relationship  between 
ownership  diversity  and  viewpoint 
diversity  is  the  subject  of  considerable 
debate.  The  Commission  has  noted  the 
argument  that  "the  greater  the 
concentration  of  ownership,  the  greater 
the  opportunity  for  diversity  of 
content."  Under  this  view,  competing 
parties  in  a  market  have  a  commercial 
incentive  to  air  "greatest  common 
denominator"  programming,  while  a 
single  party  that  owns  all  stations  in  a 
market  has  a  commercial  incentive  to  air 
more  diverse  programming  to  appeal  to 
all  substantial  interests.  On  the  other 
hand,  there  also  is  the  argument  that  the 
existence  of  multiple  owners  competing 
in  a  market  is  likely  to  provide 
viewpoint  diversity  "rather  than  content 
diversity  "  providing  the  "divergent 
viewpoints  on  controversial  issues  ' 
which  the  Commission  has  stated  is 
"essential  to  democracy."  We  seek 
comment  on  these  competing  theories  of 
the  relationship  between  ownership 
diversity  and  viewpoint  diversity.  Are 
commercial  incentives  adequate  to 
protect  the  public's  access  to  a  variety 
of  viewpoints  from  commonly  owned 
media?  Is  there  a  difference  between  the 
relevance  of  the  competing  theories  in 
terms  of  diversity  of  entertainment 
programming  and  news  or  public  affairs 
programming?  Or  as  applied  across 
different  media?  We  note  that  the 
Commission  has  suggested  that  the 
theory  that  consolidation  promotes 
diversity  in  content  might  apply  to 
entertainment  programs  and  formats, 
but  not  to  news  and  public  affairs 
programming.  Should  the  Commission 
give  greater  weight  to  viewpoint 
diversity  in  the  latter  area  because  it 
serves  core  First  Amendment  values  of 
helping  to  ensure  robust  discussion  of 
issues  of  public  concern?  Are  there 
ways  that  the  Commission  can  attempt 
to  promote  viewpoint  diversity  beyond 
structural  regulation?  What  role  if  any 
do  other  legal  requirements,  for  example 


those  that  require  broadcasters  to 
provide  political  candidates  access  tn 
their  facilities  under  certain  conditions, 
or  that  require  cable  systems  to  set  aside 
channel  capacity  for  certain  uses  {e.g.. 
PEG,  leased  access),  play  in  promoting 
diversity?  Historically,  broadrast 
stations  and  newspapers  ha\  c  been 
viewed  as  the  gatekeepers  in  the  lo<  al 
marketplace  of  ideas  Given  the 
significant  changes  in  the  local  media 
marketplace,  is  this  viewpoint  still 
accurate' 

14.  In  addition  to  comments  on  the 
competing  tWeories  of  viewpoint 
diversity  described  above,  we  seek 
comment  on  and  data  about  actual  and 
potential  effects  on  diversity  of  the 
newspaper/broadcast  cross-ownership 
rule  and  our  proposed  options  for 
modif\'ing  the  rule.  Is  it  possible  that  the 
effect  on  diversity  will  be  different 
depending  on  the  size  of  the  markets 
involved,  or  the  predominance  of 
newspapers  and  broadcast  stations  in  a 
particular  local  market  1"  Would  the 
increase  or  decrease  in  access  to  diverse 
viewpoints  affect  different  demographii. 
or  income  groups  differently'  Is  there 
some  other  variable  that  would  affect 
the  relationship  between  ownership 
diversity  and  viewpoint  diversity? 
Commenters  arguing  for  or  against  these 
theories  are  encouraged  to  provide 
specific  analyses  and  data  to  support 
their  arguments. 

15.  Competition.  Our  multiple 
ovvTiership  rules  traditionally  have  been 
designed  to  serve  the  "twin"  goals  of 
competition  and  diversity  In  addition. 
section  202(h)  of  the  1996  Act  instructs 
the  Commission  to  review  each  of  it 
ownership  rules,  including  the 
newspaper/broadcast  cross-ownership 
rule,  biennially  to  determine  whether 
the  rule  is  "necessary'  in  the  public 
interest  as  a  result  of  competition,"  and 
then  to  tailor  the  rule  accordingly  A^ 
we  review  our  newspaper/broadcast 
cross-ownership  policies,  we  therefore 
seek  information  about  the  economic 
impact  of  maintaining  or  modifying  the 
rule.  As  we  do  so,  we  focus  on  the 
primary  economic  market  in  which 
broadcast  stations  and  newspapers  may 
compete:  Advertising.  As  the 
Commission  stated  in  its  recent 
proceeding  relaxing  the  dual  network 
rule,  the  Commission  has  historical  I  v 
considered  and  promoted  competition 
in  advertising  markets  in  order  to 
enhance  the  welfare  of  listeners  and 
viewers  of  broadcast  services.  This  is 
because  advertisers  provide  all  of  the 
financial  support  for  programming  on 
broadcast  stations,  and  have  a 
commercial  incentive  to  prefer 
programming  with  widespread  appeal, 
all  other  things  remaining  the  same  As 


more  and  more  .Niiutk  aii^    h"\\t  \t  i 
subscribe  to  MX'i^Us.  ami  t!m^  .lu  u-;t 
receive  their  television  service  free  and 
over-the-air,  it  may  be  appropriate  for 
the  Commission  to  reexamine  its 
approach  to  and  emphasis  on  the 
advertising  market.  Who  benefits  from 
lower  advertising  rates?  Is  it  the  role  of 
the  Commission  to  ensure  these 
benefits?  What  are  the  other  economic 
markets  in  which  broadcast  stations  and 
nfwspapers  compete?  Is  there  a  better 
measun-  of  the  state  of  economic 
competition  th<in  the  advertising 
market? 

16.  Competition  analysis  requires  us 
to  define  the  relevant  product  and 
geographic  markets  in  which 
broadcasters  and  newspapers  compete, 
as  \*ell  as  the  market  share  of  the 
participants  within  the  relevant  market. 
and  then  weigh  the  competitive  benefits 
of  consolidation  [e.g..  economies  of 
scale  and  scope  that  may  lead  to  lower 
costs  and  prices  or  superior  products) 
against  the  harms  (p.^  .  the  exercise  of 
market  power).  We  seek  information 
that  would  help  us  conduct  our 
analysis 

17  Our  first  task  is  to  define  the 
relevant  product  market   Measured  on 
an  aggregate,  national  basis,  advertisers 
spend  about  45%  of  all  local  advertising 
dollars  on  newspapers,  about  16%  on 
radio  stations,  and  about  15".  on 
broadcast  T\'  stations  Then-  is 
considerable  debate,  however,  on  the 
extent  to  which  advertising  in  one  of 
these  media  is  a  substitute  for 
advertising  on  another  and  thus  the 
extent  to  which  they  are  in  fact  in  the 
same  product  market.  We  seek  comment 
on  this  issue  To  what  extent  is 
advertising  on  a  broadcast  station  a 
substitute  for  advertising  in  a 
newspaper,  i.r  .  to  what  extent  do 
advertisers  shift  their  expenditures 
between  broadcast  stations  and 
newspapers  as  one  medium  raises  the 
prices  it  charges  for  advertising'  Does 
the  answer  depend  on  wheUier  the 
broadcast  medium  is  radio  or  television? 
Does  the  answer  depend  on  whether  the 
newspaper  is  published  daily  or 
weekly?  Do  advertisers  seek  to  use 
broadi  ast  media  and  newspapers  to 
reaf  h  different  demographic  groups?  We 
also  note  that  classified  advertising 
appears  to  be  a  type  of  advertising  for 
which  broadcast  stations  do  not 
mmpetp  with  newspapers.  What  other 
tvpes  of  advertising  should  be  viewed  as 
a  separate  market'  Has  the  decrease  in 
the  number  of  dailv  newspapers,  and 
the  inc:rease  in  the  number  of  broadcast 
stations,  affected  the  way  in  which  these 
media  compete '  We  note  that  when  the 
Commission  adopted  the  newspaper/ 
broadcast  cross-ownership  rule,  it 
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obser\'ed  that  the  Department  of  [ustice 
defined  the  relevant  product  market  to 
include  newspapers  and  broadcast 
stations.  Currently,  however,  the 
Department  of  [ustice  views  radio  as  a 
separate  product  market  Courts  have 
likewise  concluded  that  the  local 
newspaper  advertising  market  is  a 
distinct  antitrust  market  from  the  local 
media  advertising  markets.  We  seek 
comment  on  these  views. 

18.  Are  other  media  reasonable 
substitutes  for  advertising  on  broadcast 
stations,  newspapers  ur  both,  such  that 
these  other  media  should  be  considered 
in  the  same  product  market':"  Measured 
on  an  aggregate  national  basis. 
advertising  on  cable  now  accounts  for 
nearly  4%  of  the  total  of  all  local 
advertising  dollars  enable  systems'  share 
of  the  local  advertising  market  thus 
appears  small  currently,  but  it  is 
continuing  to  grow  For  example,  cable 
systems'  share  of  the  local  advertising 
market  was  only  1%  in  1990,  meaning 
that  it  has  quadrupled  in  the  last 
decade.  Does  the  availability  of 
advertising  on  cable  systems  constrain 
broadcast  stations'  and  newspapers' 
ability  to  raise  their  advertising  prices? 
Do  other  MVTDs  such  as  DB.S  compete 
with  broadcast  stations  and  newspapers 
in  the  local  advertising  market :"  Do  they 
have  plans  to  do  so'  How  do  banner  ads 
on  websites  affect  the  relevant  product 
market''  How  substitutable  is  Internet 
advertising  for  other  forms  of  media 
advertising?  Are  there  other  media  that 
should  be  included  in  the  relevant 
market? 

19.  When  analyzing  the  potential 
competitive  effects  of  a  proposed 
newspaper/broadcast  combination,  what 
is  the  relevant  geographic  market'  The 
relevant  geographic  market  is  some  local 
area,  but  what  are  the  precise 
parameters  of  that  area'  We  note  that 
antitrust  analysis  defines  the  relevant 
geographic  market  as  the  region  where 

a  hypothetical  monopolist  that  is  the 
only  producer  of  the  relevant  product  in 
the  region  could  profitably  raise  the 
price  of  the  relevant  product  Under  the 
Commission's  current  rule,  newspaper/ 
broadcast  combinations  are  prohibited 
when  the  broadcast  station's  service 
contour  encompasses  the  entire 
community  in  which  the  newspaper  is 
published.  If  local  advertisers  would 
respond  to  an  advertising  price  increase 
in  the  community  in  which  the 
newspaper  is  published  by  shifting  to 
alternative  suppliers  located  outside 
this  geographic  area,  the  relevant 
geographic  market  should  be  larger  than 
the  community  in  which  the  newspaper 
is  published.  We  seek  comment  on  how 
to  define  the  relevant  geographic  market 


for  purposes  of  our  nowspaper/ 
broadcast  cross-ownersliip  analysis. 

20.  Once  we  define  the  relevant 
product  and  geographic  markets,  how- 
should  we  measure  the  market  share  of 
those  that  compete  in  the  market? 
Market  share  is  often  measured  by 
revenue.  Local  advertising  revenue, 
however,  is  often  not  publicly  available 
for  some  media.  Should  we  therefore 
instead  rely  on  circulation  and  ratings 
information,  which  presiimablv 
correlate  to  advertising  rates,  and 
therefore  overall  revenue  and  share? 
C^ommenters  arguing  againsi  reliance  on 
circulation  or  ratings  information 
should  propose  alternative  bases  of 
measurement.  Inclustr\-accepted  ratings 
services  report  on  how  many  listeners 
and  viewers  "consume  "  particular 
content  of  broadcast  stations.  The 
Arbitron  Company  reports  on  the  radio 
marketplace,  and  Nielsen  Media 
Research  reports  on  the  TV  marketplace. 
Other  entities,  such  as  SRDS,  provide 
data  on  the  circulation  of  newspapers. 
Based  on  these  reports,  it  is  possible  to 
determine  how  many  listeners  or 
viewers  tune  in  to  a  broadcast  station  for 
a  particular  program,  and  how  manv 
people  purchase  a  newspaper  within  a 
particular  area.  How  should  we  companre 
newspaper  circulation  with  radio  and 
television  ratings? 

21.  What  are  the  benefits  of 
newspaper/broadcast  cfimbinations.  not 
only  to  the  combinations,  but  also  to 
advertisers,  and  the  public''  The  joint 
operation  of  a  broadcast  station  and  a 
newspaper  may  create  efficiencies  and 
synergies  For  example,  the  efficiencies 
of  a  merger  may  enable  a  broadcast 
station  and  a  newspaper  to  combine 
sales  operations  and  staff,  and  thereby 
save  expenses  or  reduce  advertising 
prices  At  least  some  of  these  savings 
could  be  passed  on  to  advertisers  in  the 
form  of  lower  advertising  rates.  Some  of 
the  additional  savings  in  advertising 
expenses  could  also  be  passed  on  to 
listeners,  viewers,  and  subscribers  in  the 
form  of  enhanced  content.  Is  there  a 
difference  in  efficiencies  between 
combining  a  newspaper  and  a  radio 
station,  as  compared  to  combining  a 
newspaper  and  a  TV  station? 
Commenters  in  our  1998  biennial 
review  proceeding  stated  that  common 
ownership  produces  cost  savings  in 
business  administration.  We  seek 
information  on  the  nature  and  scope  of 
efficiencies  combinations  might  realize, 
and  the  nature  and  magnitude  of 
benefits  that  flow  through  to  advertisers 
and  ultimately  to  consumers.  We  seek 
evidence  that  newspaper/broadcast 
combinations  produce  efficiencies  that 
flow  through  to  advertisers  and 
consumers  Studies  showing  that 


advertising  rates  for  newspaper/ 
broadcast  combinations  are  significantly 
lower  than  advertising  rates  for 
separately  owned  newspapers  and 
broadcast  stations  would  be  particularly 
useful. 

22.  What  economic  harms  might 
newspaper/broadcast  combinations 
bring?  The  potential  harms  of  such 
combinations  include  creating  and 
exercising  market  power.  A  particular 
combination  may  garner  such  a  share  of 
the  local  advertising  market  that 
advertisers  believe  they  must  advertise 
on  the  combination's  media  in  order  to 
reach  consumers,  such  that  the 
combination  can  charge  anticompetitive 
prices.  We  seek  additional  information 
on  the  nature  and  scope  of  the  economic 
harms  that  newspaper/broadcast 
combinations  might  bring.  Studies  and 
other  evidence  showing  that  advertising 
rates  for  newspaper/broadcast 
combinations  are  significantly  higher 
than  advertising  rates  for  separately 
owned  newspapers  and  broadcast 
stations  would  be  particularly  useful.  It 
would  also  be  useful  to  identif\'  the 
associated  harm  to  consumers. 

23.  We  have  sought  comment  on  the 
degree  to  which  broadcast  stations  and 
newspapers  compete  for  advertising 
dollars.  Are  there  other  markets  in 
which  broadcast  stations  and 
newspapers  compete?  For  example, 
broadcast  stations  and  newspapers 
compete  to  provide  news.  They  do  so  to 
attract  readers,  listeners,  and  viewers,  in 
order  to  attract  advertisers.  Do  they 
compete  to  provide  news  for  other 
reasons  that  should  be  relevant  to  our 
analysis?  How  should  the  non- 
advertising  economic  markets  in  which 
broadcast  stations  and  newspapers 
compete  affect  our  newspaper/broadcast 
cross-ownership  policies? 

24.  Existing  Newspaper/Broadcast 
Combinations.  As  we  consider  the 
environment  in  which  broadcast 
stations  and  newspapers  operate,  we 
seek  comment  in  particular  on  the 
experience  of  existing  newspaper/ 
broadcast  combinations.  As  noted,  the 
Commission  grandfathered  most 
combinations  that  existed  at  the  time  it 
adopted  its  rule,  and  approximately  fifty 
of  these  remain  today.  In  addition,  the 
Commission  has  granted  four  permanent 
waivers  of  the  rule.  We  seek  further 
comment  on  the  experience  of  co- 
located  newspaper/broadcast 
combinations,  because  they  provide 
concrete  examples  of  how  the 
marketplace  may  be  affected  by  changes 
to  our  rule.  What  sorts  of  public  interest 
benefits  or  harms  have  these 
combinations  produced? 

25.  How  have  combinations  affected 
advertising  rates?  Have  the 
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combinations  sold  advertising  at  lower 
rates  than  their  competitors?  Or  are 
advertising  rates  higher  in  these 
markets?  Has  there  been  a  difference 
between  combinations  involving 
newspapers  and  radio  stations,  as 
opposed  to  newspapers  and  T\' 
stations?  At  least  one  study  concluded 
that  common  ownership  of  a  newspaper 
and  a  TV  station  in  the  same  market 
significantly  decreases  newspaper 
advertising  rates,  but  common 
ownership  of  a  newspaper  and  a  radio 
station  does  not. 

26.  How  have  combinations  affected 
news?  Have  the  combinations  brought 
additional  news  outlets  to  the 
marketplace,  or  otherwise  enhanced 
news  coverage?  We  note  that 
commenters  in  our  1998  biennial  review- 
proceeding  stated  that  common 
ownership  has  enabled  them  to  provide 
more  news,  to  distribute  it  through  new 
media  (such  as  cable  systems  and 
websites),  and  to  treat  subjects  in  more 
depth.  What  sorts  of  harms  have  the 
combinations  produced?  Even  if  the 
amount  or  quality  of  news  has 
increased,  has  viewpoint  diversity 
decreased' 

27  Legal  Issues.  As  we  consider  our 
competition  and  diversity  goals  in  the 
context  of  newspaper/broadcast 
combinations,  we  note  the  recent 
decision  of  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit.  Time  Warner 
Entertainment  v.  FCC  (Time  Warnerl 
This  decision  struck  down  two 
ownership  rules  that  the  Commission 
had  adopted  to  implement  the  Cable  Act 
of  1992.  One  of  these  rules  restricted  the 
number  of  subscribers  that  a  given 
multiple  system  operator  can  ser\'e  to 
30%  of  subscribers  to  MVPDs.  and  the 
other  prohibited  cable  systems  from 
filling  more  than  40%  of  their  channel 
capacity  with  affiliated  programming 
networks.  In  analyzing  petitioners' 
arguments  that  these  rules  interfered 
with  their  speech  in  violation  of  the 
First  Amendment,  the  court  applied  the 
"intermediate  scrutiny  "  test  on  review. 
Under  that  test,  a  regulation  will  be 
upheld  if  "it  furthers  an  important  or 
substantial  governmental  interest:  if  the 
governmental  interest  is  unrelated  to  the 
suppression  of  free  expression:  and  if 
the  incidental  restriction  on  alleged 
First  Amendment  freedoms  is  no  greater 
than  is  essential  to  the  furthersmce  of 
that  interest."  Consistent  with  earlier 
holdings  of  the  Supreme  Court,  the  DC. 
Circuit  found  the  Commission's  interest 
in  "the  preservation  of  competition" 
and  "the  promotion  of  diversity  in 
speech  and  ideas"  important 
government  interests. 

28.  The  DC,  Circuit  also  found, 
however,  that  the  Commission  had  not 


provided  the  "substantial  pvidence" 
necessary'  to  show  hnw  its  rules 
furthered  its  interest  in  "the 
preservation  of  competition,  "  and 
remanded  the  matter  1o  the 
Commission.  The  court  explaincH  that 
"[slubstantiai  evidence  dnps  nnt  require 
a  complete  factual  record — we  must  give 
appropriate  deference  to  predictive 
judgments  that  necessarily  in\'olved  the 
expertise  and  experience  of  the  agencv " 
Holding  that  the  Commission  had  not 
satisfied  the  applicable  test,  it  remanded 
the  matter  to  the  Commission  for  further 
proceedings  We  seek  comment  on  the 
relevance  of  the  Time  U'arner  decision 
to  the  competition  goals  that  inform  our 
newspaper/broadcast  cross-ownership 
policies.  Are  the  First  Amendment 
interests  at  stake  here  the  same  as  in 
Time  Warner''  As  commenters  ad\'ocate 
particular  public  policy  options,  we 
encourage  them  to  consider  the  level  of 
proof  required  to  support  them  under 
Time  Warner,  and  whether  these 
standards  are  applicable  in  the 
newspaper/broadcast  context. 

29.  We  note  that  the  court  in  Time 
U'arner  held  that  the  Commission  could 
not  rely  on  its  diversity  goal  alone  to 
support  the  horizontal  and  vertical 
restraints  at  issue  in  that  case  We  also 
note,  however,  that  the  court  s  holding 
was  based  on  its  interpretation  of  the 
specific  provision  of  the  Cable  Act  of 
1992  authorizing  adoption  of  the  cable 
limits,  which  focused  on  competition, 
the  statutory  source  of  the  newspaper/ 
broadcast  cross-ownership  policies,  on 
the  other  hand,  is  the  broad  public 
interest  standard  of  Title  III  A»- 
discussed  above,  the  Supreme  Court 
upheld  the  Commission's  predominant 
reliance  on  the  diversity  rationale  to 
support  its  newspaper/broadcast  cross- 
ownership  policies.  We  seek  (  omment 
on  the  impact  of  the  Time  Warner  case 
on  our  diversity  analysis,  and  how  the 
marketplace  changes  that  ha\  e  occurred 
since  the  Supreme  Court  uphi-ld  the 
newspaperA)roadcast  cross-ownership 
rule  may  affect  the  First  Amendment 
analysis. 

Options 

30.  As  the  Commission  stated  in  its 
first  biennial  review  of  the  broadcast 
ownership  rules,  there  mav  \w 
circumstances  in  which  the  newspaper 
broadcast  cross-ownership  rule  mav  not 
be  necessark'  to  achieve  its  intended 
public  interest  benefits  We  outline 
below  a  variety  of  different  approaches 
that  might  serve  the  public  interest  We 
seek  comment  on  each  of  the  options 

Modification  of  Rule  or  Waiver  Policies 

31.  We  could  modify  our  newspaper/ 
broadcast  cross-ownership  rule  in  a 


number  of  ways  to  ensure  that  it  best 
serves  our  competition  and  diversity 
goals.  Should  the  Commission  adopt 
any  changes  by  amending  the  rule  or  by 
modif\'ing  its  waiver  policies? 
Amending  the  rule,  including  adopting 
clearly  defined  waiver  standards,  would 
provide  greater  guidance  and 
predictability  to  the  public.  Modifying 
our  waiver  policies,  however,  would 
allow  the  Commission  to  fashion  the 
most  appropriate  solution  to  any  given 
situation.  We  seek  comment  on  how  we 
can  best  modif>'  our  cross-ownership 
rule  or  waiver  policies  to  serve  the 
public  interest. 

32  We  outline  below  possible 
modifications  we  could  make  to  the 
newspaper/broadcast  cross-ownership 
rule.  These  proposals  are  based  largely 
on  revisions  the  Commission  has  made 
to  other  multiple  ownership  rules. 
Commenters  supporting  adoption  of  one 
or  more  of  these  proposals  should 
explain  how  the  proposed  modification 
would  ad\  ance  our  public  interest  goals 
of  promoting  competition  and  diversity. 
Similarly,  commenters  proposing 
modifications  not  discussed  in  this 
,VPAM  should  explain  why  the  public 
interest  supports  their  proposal. 

33.  Redefining  the  Geographic  Area 
As  explained  above,  the  current  rule 
prohibits  common  ownership  of  a 
broadcast  station  and  a  newspaper  w  hen 
the  broadcast  station's  service  contour 
encompasses  the  newspaper's  city  of 
publication.  We  seek  comment  on 
whether  to  redefine  the  geographic  area 
in  which  the  rule  operates  to  that  local 
area  in  which  broadcast  stations  and 
newspapers  compete,  without  regard  to 
contour  o\prlap   Under  this  approach. 
combinations  would  be  permitted  so 
long  as  the  broadcast  station  and  the 
newspaper  are  in  different  markets.  This 
change  could  be  made  on  its  own.  or  in 
conjunction  with  other  modifications. 
such  as  the  ones  set  forth  below  We 
seek  comment  on  defining  the  relevant 
geographic  area.  In  particular,  we  seek 
comment  on  how  to  define  the  market 
in  which  a  particular  newspaper 
competes  We  have  recognized  that  the 
tommonlv  accepted  geographic  market 
for  T\'  IS  the  De'^ipnatcd  M,,rket  Area,  or 
DM.A.  defined  b\  ,\ii'lsi'ii  Media 
Research  Does  a  newspaper  compete 
thrmighout  a  DMA'  A  commonly 
d(  (  cptf'd  geographic  market  within  the 
radio  industry  is  th»'  radio  metro. 
defined  by  The  ;\rbitron  Company.  Does 
a  new  spaper  compete  throughout  a 
radio  metro?  How  should  we  treat  radio 
markets  that  are  not  located  in  a  radio 
metro?  What  will  be  the  effect  of  any 
proposed  changes  in  the  geographic 
market  definition  on  competition  and 
diversity? 
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34   "Market  Concentration"  Standard 
When  the  Commission  revised  the  T\' 
duopoly  rule,  it  decided  not  onlv  to 
redefine  the  geographic  scope  of  the  rule 
to  enable  stations  in  separate  markets  to 
combine,  but  also  to  permit  smaller 
stations  in  the  same  market  to  combine 
with  each  other  or  with  a  larger  station. 
One  option  for  modifying  our 
newspaper/broadcast  cross-ownership 
policies  therefore  might  be  to  adopt  a 
"market  concentration"  standard  of 
some  kind.  For  example,  the 
Commission  might  permit  combinations 
between  broadcast  stations  and 
newspapers,  so  long  as  their  combined 
or  individual  market  shares  do  not 
exceed  a  certain  level. 

35.  We  seek  comment  on  a    market 
concentration"  standard.  What  is  the 
appropriate  measure  of  "market 
concentration"  for  broadcast  stations 
and  newspapers,  advertising  or 
audience  share'  How  should  we  define 
the  broadcast  stations  and  newspapers 
with  the  largest  market  share'  With 
respect  to  newspapers,  should  we 
identify  the  largest  participants  in  a 
local  area  by  their  circulation?  What 
circulation  should  count  as  large,  and 
what  newspaper  publications  should 
count  as  being  in  the  market?  As  we 
asked,  what  should  be  the  geographic 
boundaries  of  the  local  area  over  which 
we  measure  newspaper  circulation? 

36.  We  seek  comment  on  how  we 
should  define  the  top  ranked  TV 
stations  in  a  market.  We  note  that,  in 
revising  the  TV  duopoly  rule,  the 
Commission  decided  to  prohibit 
combinations  between  stations  when 
both  are  ranked  within  the  top  four  in 
the  DMA.  The  Commission  explained 
that  "(tihese  stations  generallv  have  a 
large  share  of  the  audience  and 
advertising  in  their  area,  and  requiring 
them  to  operate  indepcndenflv  will 
promote  competition.  In  addition,  our 
analysis  has  indicated  that  the  top  foiu-- 
ranked  stations  in  each  market  generallv 
have  a  local  newscast,  whereas  lower- 
ranked  stations  often  do  not  have 
significant  local  news  programming, 
given  the  costs  involved.  Permitting 
mergers  among  these  two  categories  of 
stations,  but  not  among  the  top  four- 
ranked  stations,  consequently  might 
pose  less  concern  over  diversity  of 
viewpoints  in  local  news  presentation, 
which  is  at  the  heart  of  our  diversity 
goal."  We  seek  comment  on  the 
relevance  of  this  reasoning  to  our 
newspaper/broadcast  cross-ownership 
policies. 

37.  We  also  seek  comment  on  how  to 
define  the  top  ranked  radio  stations  in 

a  market.  We  note  that,  according  to  our 
Mass  Media  Bureau's  most  recent  report 
on  the  radio  industrv',  "(tlhe  two  largest 


radio  firms  in  each  radio  market  have, 
(m  average.  70  percent  of  the  market's 
radio  advertising  revenue."  Would  it 
therefore  be  appropriate  to  prohibit 
combinations  between  the  two  largest 
radio  station  owners,  or  radio  station 
owners  with  stations  that  have  an 
advertising  or  audience  share  that 
exceeds  a  certain  limit,  and  the  largest 
newspapers  in  the  same  market?  We 
also  note,  however,  that  in  revising  its 
radio/TV  cross-ownership  rule,  the 
Commission  treated  all  radio  stations 
similarly,  and  thus  permitted  TV 
stations  to  combi^^'  with  radio  stations 
up  to  a  voice-dependent  numerical 
limit,  without  regard  to  the  radio 
station's  market  share.  Would  it 
therefore  be  appropriate  not  to  restrict 
the  type  of  radio  stations  that  can 
combine  with  newspapers?  Regardless 
of  whether  we  limit  the  kind  of  radio 
station  that  a  newspaper  mav  acquire, 
should  we  limit  the  number  of  radio 
stations  it  may  acquire?  How  many 
radio  stations  should  we  permit  to  be 
commonly  owned  with  a  newspaper? 
Should  any  limit  depend  on  the  market 
share  of  the  radio  station(s)  involved? 
Should  the  appropriate  number  depend 
on  the  other  m^dia  properties  attributed 
to  the  radio  station  owner,  such  as 
broadcast  TV  or  cable  systems?  We  seek 
comment  on  the  mechanism  that  will 
best  serve  the  public  interest. 

38.  "Voice  Count"  Standard.  Another 
option  for  modifving  the  newspaper/ 
broadcast  cross-ownership  policies 
would  be  to  permit  combinations  so 
long  as  a  certain  number  of 
independently  owned  media  "voices" 
would  remain  in  the  market  post- 
merger  This  approach  would  be 
consistent  with  the  recently  revised 
radio/TV  cross-ownership  rule,  which 
permits  common  ownership  of  a  TV 
station  and  up  to  four  radio  stations  if 
at  least  ten  media  voices  would  remain 
in  the  market,  and  up  to  six  radio 
stations  if  at  least  twenty  media  voices 
would  remain  in  the  market.  Several 
commenters  in  the  1998  biennial  review 
proceeding  favored  such  an  approach. 
Under  our  current  radio/TV  cross- 
ownership  rule,  media  "voices"  include 
TV  stations  within  the  DMA,  radio 
stations  within  the  radio  market  within 
the  DMA,  newspapers  published  four  or 
more  days  a  week  with  a  circulation  of 
5%  or  more  within  the  DMA,  and  cable 
fas  one  voice)  if  generally  available  in 
th»'  DMA.  This  approach  would  ensure 
a  "floor"  of  independently  owned 
outlets,  regardless  of  market  size. 
However,  since  the  rt^quirement  that  a 
minimum  number  of  voices  remain  in  a 
market  necessarily  disfavors 
combinations  in  markets  with  fewer 


voices,  are  there  alternative  approaches 
that  might  provide  relief  in  these 
markets  but  still  preserve  our 
competition  and  diversity  goals?  If  we 
were  to  adopt  a  voice  count  approach, 
how  should  we  resolve  mutually 
exclusive  applications,  i.e.,  applications 
filed  at  the  same  time  both  of  which 
could  not  be  granted  without  reducing 
the  "floor"  that  our  policy  would  be 
designed  to  protect  against? 

39.  One  particular  formulation  of  the 
newspaper/broadcast  cross-ownership 
policy  might  treat  a  daily  newspaper  as 
the  equivalent  of  a  TV  station,  and  thus 
permit  common  ownership  of 
newspapers  and  several  radio  stations,  • 
or  one  TV  station,  if  a  certain  number 
of  voices  would  remain  in  the  market. 
Or  are  newspapers  a  sufficiently  distinct 
medium  of  expression,  such  that  thev 
should  not  be  treated  similar  to  a  TV 
station?  We  seek  comment  on  whether 
it  would  be  appropriate  to  adopt  a  voice 
count  test  in  the  newspaper/broadcast 
context,  and  if  so,  on  how  many  voices 
we  should  require,  and  what  voices 
should  qualify.  In  revising  the  radio/TV 
cross-ownership  rule,  the  Commission 
decided  to  count  toward  the  number  of 
voices  necessary  for  a  particular 
transaction  only  those  newspapers 
published  at  least  four  days  a  week  with 
a  circulation  of  5%  or  more  in  the  DMA. 
The  Commission  explained  that  "[o]ur 
intent  in  this  regard  is  to  include  only 
those  newspapers  that  are  widely 
available  throughout  the  DMA  and  that 
provide  coverage  of  issues  of  interest  to 
a  sizeable  portion  of  the  population. 
Although  we  recognize  that  other 
publications  also  provide  a  source  of 
diversity  and  competition,  many  of 
these  are  targeted  to  particular 
communities  and  are  not  accessible  to, 
or  relied  upon  by,  the  population 
throughout  the  local  market.  "  Is  this 
rationale  equally  appropriate  for 
determining  the  newspapers  with  such 
a  significant  market  presence  that  we 
should  not  permit  them  to  combine  with 
co-located  broadcast  stations  that  also 
have  a  significant  presence? 

40.  In  tne  radio/TV  cross-ownership 
context,  the  Commission  decided  to 
count  cable  systems  because  they 
provide  some  local  information,  but  to 
count  them  as  only  one  voice  because, 
despite  the  many  channels  available  on 
the  systems,  the  cable  operator  either 
originates  or  selects  almost  all  of  the 
programming.  Should  we  give  greater 
weight  to  the  fact  that  many  cable 
systems  provide  leased  access  and  PEG 
channels,  which  can  provide  local 
infbrmation,  given  that  the  cable  system 
does  not  control  the  content  of  these 
chaimels?  For  the  revised  radio/TV 
cross-ownership  rule,  the  Commission 
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also  decided  not  to  count  other  media, 
such  as  other  MVPDs  and  websites, 
because  it  concluded  that  they  generally 
do  not  provide  local  news  or  were  not 
widely  available.  The  Commission  also 
decided  not  to  count  media  such  as 
billboards,  direct  mail,  and  yellow 
pages,  because  they  are  not  meaningful 
sources  of  information  on  issues  of  local 
concern.  We  seek  comment  on  whether 
recent  changes  in  the  media 
marketplace,  including  DBS"  potential 
for  providing  local  news  and 
information  and  the  growing  availability 
of  local  content  on  Internet  websites, 
should  impact  these  decisions. 

41.  We  also  note  that,  in  revising  the 
TV  duopolv  and  radio/TV  cross- 
ownership  rules,  the  Commission 
decided  to  count  only  those  TV  stations 
that  have  service  contours  that  overlap 
with  the  service  contour  of  at  least  one 
of  the  stations  in  a  proposed 
combination.  The  Commission  did  so 
because  some  TV  stations  in  a  DMA 
may  serve  very  local  communities,  such 
that  allowing  them  to  combine  based  on 
circumstances  elsewhere  in  the  DMA 
disserved  competition  and  diversity 
objectives.  If  we  decide  to  adopt  a  voice 
count  standard  for  our  newspaper/ 
broadcast  cross-ownership  policies, 
should  we  similarly  limit  the 
circumstances  in  which  a  particular 
voice  counts  to  ensure  that  the  test 
adequatelv  promotes  our  goals?  If  so, 
how  could  we  accomplish  this  in  the 
newspaper/broadcast  context?  For 
example,  how  could  we  ensure  that  the 
onlv  local  newspaper  and  the  only  local 
TV  station  that  serve  a  community  do 
not  combine  and  threaten  competition 
and  diversity  in  the  community? 

42.  "Market  Concentration'  /"Voice 
Count"  Standard.  Another  option  for 
modifying  the  newspaper/broadcast 
cross-ownership  policies  would  be  to 
combine  the  "market  concentration" 
and  "voice  count"  standards.  Under  this 
approach,  a  combination  would  be 
permitted  so  long  as  both  parties  do  not 
have  a  certain  market  share  (combined 
or  individual),  and  so  long  as  a 
minimum  number  of  voices  would 
remain  in  the  market  post-merger.  This 
approach  would  be  consistent  with  the 
recently  revised  TV  duopoly  rule,  which 
permits  common  ownership  of  two  TV 
stations  within  the  same  DMA  if  both 
are  not  ranked  among  the  top  four  in  the 
market,  and  at  least  eight  independently 
owned  TV  stations  would  remain  in  the 
DMA  post-merger.  As  the  Commission 
explained  when  it  revised  the  TV 
duopoly  rule,  'the  station  rank  and 
voice  criteria  are  designed  to  protect 
both  our  competition  and  diversity 
concerns."  As  the  Commission  further 
explained,  the  combined  standard 


permits  weaker  market  participants  tn 
combine  with  each  other,  or  with  a 
larger  participant,  and  thereby  preser\es 
and  strengthens  their  abilitv  to  ( ompete 

4.3.  A  particular  formulation  might 
blend  the  TV  duopoly  rule  (which 
combines  both  a  market  concentration 
and  voice  count  standard)  with  the 
radio/TV  cross-ownership  rule  (which  is 
a  cross-media  policy).  For  example,  a 
combination  of  a  smaller  newspaper  and 
a  certain  number  of  radio  stations  might 
be  permitted  so  long  as  a  minimum 
number  of  media  voices  would  romain 
We  seek  comment  on  such  options,  and 
on  what  level  or  market  concentration, 
numerical  limits,  or  media 
combinations  would  be  appropriate. 

44.  Waiver  Standards.  As  indicated, 
under  current  policy,  the  Commission 
presumes  it  is  in  the  public  interest  to 
waive  the  newspaper/broadcast  cross- 
ownership  rule  if:  (1)  A  combination 
could  not  sell  a  station;  (2)  a 
combination  could  not  sell  a  station 
except  at  an  artificially  depressed  price; 
(3)  separate  ownership  and  operation  of 
a  newspaper  and  a  station  could  not  be 
supported  in  a  locality;  or  (4)  for 
whatever  reason,  the  purposes  rif  the 
rule  would  be  disserved   .Should  the 
Commission  amend  its  waiver  policies? 
What  standards  would  best  satisfy  our 
competition  and  diversity  goals? 

45.  We  note  that,  in  amending  the  T\' 
duopolv  and  radio/TV  cross-ownership 
rules,  the  Commission  presumed  it  was 
in  the  public  interest  to  waive  the  rules 
if  at  least  one  of  the  stations  had  failed 
To  prove  that  a  station  has  failed,  an 
applicant  must  show  that;  (1)  The 
station  has  been  dark  for  at  least  four 
months  or  is  involved  in  involuntarv 
insolvency  proceedings  and  (2)  the  in- 
market  buyer  is  the  only  entity  willing 
and  able  to  operate  the  station,  and  sale 
to  an  out-of-market  buyer  is  impossible 
except  at  an  artificially  depressed  price. 
In  addition,  the  Commission  presumes 
that  it  is  in  the  public  interest  to  waive 
the  TV  duopoly  rule  if  at  least  one  of  thi' 
stations  is  failing,  or  authorized  but  not 
yet  constructed.  To  prove  that  a  station 
is  failing,  an  applicant  must  show  that 
(1)  At  least  one  of  the  merging  stations 
has  a  low  audience  share;  (2)  the 
financial  condition  of  at  least  one  of  the 
stations  is  poor;  (3)  the  merger  will 
produce  public  interest  benefits  that 
outweigh  harm  to  competition  and 
diversity;  and  (4)  the  in-market  buvcr  is 
the  only  entity  willing  and  able  to 
operate  the  station,  and  sale  to  an  out- 
of-market  buyer  is  impossible  except  at 
an  artificially  depressed  price  To 
qualify'  for  a  waiver  under  the    unbuilt 
station"  standard,  the  applicant  must 
show  that:  (1)  The  combination  will 
result  in  the  construction  of  an 


authorized  but  as  \et  unconstructed 
station;  (21  the  permittee  has  made 
reasonable  efforts  to  construct;  and  (3) 
the  in-market  buyer  is  the  only  entity 
willing  and  able  to  operate  the  station, 
and  sale  to  an  out-of-market  buyer  is 
impossible  except  at  an  artificially 
depressed  price  Should  these  standards 
be  adapted  to  newspaper/broadcast 
cross-ownership  policies,  such  that 
combinations  would  be  permitted  if  one 
of  the  parties  to  the  combination  has 
fdiled,  is  failing,  or  if  the  combination 
wimld  result  in  new  service? 

■ib.  Hrtention  Period.  When  the 
Commission  adopted  the  newspaper/ 
broadcast  cross-ownership  rule,  the 
Commission  had  to  grapple  with  the 
issue  of  how  long  a  broadcast  licensee 
could  retain  a  daily  newspaper  it 
acquired  in  a  community  in  which  it 
already  owned  a  broadcast  station.  It 
resolved  this  issue  by  stating: 

if  a  broadcast  station  licensee  were  to 
purchase  one  or  more  daily  newspapers  in 
the  same  market,  it  would  be  required  to 
dispose  of  its  stations  there  within  1  year  or 
by  the  time  of  its  next  renewal  date, 
whichever  is  longer.  If  the  newspaper  is 
purchased  less  than  a  year  from  the 
expiration  of  the  license,  the  renewal 
application  may  he  filed,  but  it  will  be 
deferred  pending  sale  of  the  station,  if 
necessary,  until  the  year  has  expired 

At  the  time  this  policy  was  adopted,  the 
license  period  for  broadcast  stations  was 
three  years.  Thus,  a  broadcaster 
obtaining  a  local  daily  newspaper  was 
to  be  given  until  its  next  renewal,  which 
was  no  more  than  three  years  away,  or, 
at  least  one  year,  whichever  period  was 
longer,  to  divest  itself  of  one  of  the 
media  properties.  Now,  however,  the 
license  term  for  a  broadcast  station  is 
eight  years  We  seek  comment  on 
whether  or  not,  if  we  decide  to  retain 
the  newspaper^broadcast  cross- 
ownership  prohibition  in  some  form,  we 
should  modif\  the  retention  policy  that 
applies  to  acquisition  of  a  newspaper  by 
ri  broadcast  licensee  We  also  seek 
i umment  on  whether  the  Commission 
■-liould  require  broadcast  licensees  to 
notiiv  the  Commission  at  the  time  they 
acquire  a  dailv  newspaper  in  a  market 
in  which  they  hold  a  television  or  radio 
station  license  We  also  seek  comment 
on  whether  if  we  deride  to  shorten  the 
length  of  time  a  licensee  has  to  come 
into  compliance  after  purchasing  a 
newspaper,  we  should  apply  the  current 
criteria  to  existing  combinations. 

4  7  Structural  Separation.  As  stated, 
we  have  modeled  many  of  the  proposals 
after  approaches  the  Commission  has 
taken  in  amending  other  broadcast 
cross-ownership  rules,  such  as  the  TV 
duopoly  rule  and  the  radio/TV  cross- 
ownership  rule  Shniild  we.  however. 
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instead  allow  combinations  subject  to 
certain  structural  separation 
requirements?  We  note  that  the 
Canadian  Radio-television 
Telecommunications  Commission 
(CRTC)  recently  concluded  to  allow 
common  ownership  of  newspapers  and 
TV  stations,  but  required  the 
combinations  to  maintain  separate 
management  and  presentation  structures 
for  the  news  operations  of  their 
newspapers  and  TV'  stations  The  CRTC 
noted  that  common  ownership  could 
create  more  efficient  news  operations, 
but  it  also  was  concerned  that  common 
ownership  "could  potentially  lead  to 
the  complete  integration  of  the  owner's 
television  and  newspaper  news 
operations.  This  integration  could 
eventually  result  in  a  reduction  of  the 
diversity  of  the  information  presented  to 
the  public  and  of  the  diversity  of 
distinct  editorial  voices  available  in  the 
markets  served."  The  CRTC  thus 
required  separation  of  news 
management  functions,  but  not 
newsgathering  activities.  Should  we 
consider  an  approach  similar  to  that  of 
the  CRTC  We  note  that,  although  the 
Conunission  traditionally  has  not 
promulgated  structural  separation 
requirements  as  part  of  its  broadcast 
ownership  rules,  it  has  in  other 
contexts.  For  example,  in  order  to 
approve  the  application  of  a  Bell 
Operating  Company  (BOC)  to  provide 
in-region  long-distance  service,  the 
Commission  must  find  that  the  BOC 
will  provide  the  service  through  a 
separate  affiliate  that  satisfies  a  varietv 
of  statutory  criteria  Would  structural 
separation  requirements  both  allow 
broadcast  stations  and  newspapers  to 
realize  the  economic  benefits  of 
combined  operations,  but  at  the  same 
time  preserve  the  interest  of  the  public 
in  having  access  to  distinct  editorial 
viewpoints'  Have  grandfathered 
combinations  been  able  to  realize 
economic  efficiencies  from 
consolidating  their  broadcast  and 
newspaper  news  operations,  but  still 
maintain  editorial  independence?  What 
sort  of  protections  and  structural 
separation  requirements  would  be 
necessary  to  ensure  that  editorial 
independence  would  not  be 
compromised' 

Elimination/Retention  of  the  Rule 

48.  Some  commenters  in  response  to 
our  biennial  review  argued  that  the 
Commission  should  either  completely 
eliminate  or  retain  the  newspaper/ 
broadcast  cross-ownership  rule  in  its 
ciorrent  form.  Those  who  supported 
retaining  the  rule  argued  that  manv  of 
the  new  media  outlets  do  not  add  to 
viewpoint  diversity  on  the  local  level,     . 


and  that  new  programs  by  the  same 
broadcasters  do  not  add  to  viewpoint 
diversity.  They  also  pointed  out  that 
current  policies  already  allow  broadcast 
stations  and  newspapers  to  realize  many 
economic  efficiencies,  because  the 
current  rule  permits  them  to  form  joint 
ventures,  and  it  permits  broadcast 
stations  to  merge  with  newspapers 
when  the  broadcast  station's  service 
contour  does  not  encompass  the 
newspaper's  city  of  public.ation.  Those 
who  supported  eliminating  the  rule 
argued  that  the  multimedia  markets  are 
competitive  and  provide  a  wide  variety 
of  information  sources.  They  also 
contended  that  the  efficiencies  of 
combinations  are  not  driven  by 
consolidation  of  content  or  editorial 
decisions,  and  have  enabled 
grandfathered  combinations  to  air  more 
extensive  news  and  public  affairs 
programming  and  to  develop  new  media 
ventures.  If  the  rule  were  eliminated, 
newspaper/broadcast  combinations 
would  be  permitted,  subject  only  to  the 
antitrust  laws  and  Commission  review 
of  an  application  for  grant,  renewal,  or 
transfer  of  a  particular  broadcast  license. 
We  seek  comment  on  the 
appropriateness  of  either  retaining  or 
eliminating  entirely  our  newspaper/ 
broadcast  c:ross-ownership  rule.  In 
partic  ular.  we  seek  comment  on 
whether  prophylactic,  structural 
regulation  remains  nei:essary  to 
maintain  sufficiently  competitive  local 
advertising  markets,  as  well  as 
sufficiently  diverse  sources  of  local 
information.  Are  the  antitrust  laws 
sufficient  to  protect  our  competition 
goals'  Is  the  rule  necessary  in  its  current 
form  to  protect  our  diversity  goals? 

49.  Is  there  some  rationale  tor 
eliminating  the  rule  as  it  applies  to 
certain  combinations'  For  example, 
should  we  eliminate  the  rule  for 
newspaper/radio  combinations,  but 
retain  the  rule  in  some  form  for 
newspaper/TV  combinations?  Are  there 
different  efficiencies  from  newspaper/ 
radio  combinations  as  compared  to 
newspaper/TV  combinations?  Would 
the  efficiencies  of  combinations  allow 
radio  stations  to  provide  additional 
news  programming'  Would  limiting 
deregulation  to  newspaper/radio 
combinations  best  serve  our  diversity 
goals,  since  Americans  have  reported 
that  they  rely  more  on  TV  stations  and 
newspapers  than  radio  stations  for  local 
news'  In  addition  to  the  options 
presented,  we  encourage  commenters  to 
propose  adciitional  options  not 
suggested  here. 

Conclusion 

The  Commission  adopted  its 
newspaper/broadcast  cross-ownership 


rule  twenty-five  years  ago,  when  the 
local  media  marketplace  was 
significantly  different  than  it  is  today. 
Through  this  proceeding,  we  seek  to 
examine  our  cross-ownership  policies  in 
the  context  of  the  current  realities  of 
today's  local  media  marketplace,  in 
order  to  ensure  that  our  rules  serve  the 
public  interest  as  effectively  as  possible. 

Administrative  Matters 

50.  Comments  and  Reply  Comments. 
Pursuant  to  sections  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  on  or  before  December  3, 
2001 ,  and  reply  comments  on  or  before 
January  7,  2002.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  63  FR  24121  (1998). 

51.  Conunents  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generedly,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Post  Service  mailing  address,  and 
the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>.  "  A  sample  form  and 
directions  will  be  sent  in  reply. 

52.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission.  445  Twelfth  Street  SW., 
TW-A325,  Washington.  DC  20554. 
Parties  who  choose  to  file  by  paper 
should  also  submit  comments  on 
diskette.  These  diskettes  should  be 
addressed  to;  Wanda  Hardy,  445 
Twelfth  Street  SW.,  2-C221, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Word  97  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  'read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
docket  number  of  the  proceeding,  type 
of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase:  "Disk  Copy — Not 
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an  Original.  "  Each  diskette  should 
contain  only  one  party's  pleading, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commissions 
copy  contractor. 

53.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille) 
Persons  who  need  documents  in  such 
formats  mav  contact  Brian  Millin  at 
(202)  418-7426.  TTY  (202)  418-7.365.  or 
bmillin@fcc.gov. 

54.  £.\-  Parte  Rules.  This  is  a  perrnit- 
but-disclose  notice-and-comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  CFR  1.1202,  1.1203,  1.1206(a). 

55.  Initial  Regulatory  Flexibility 
Analysis.  With  respect  to  this  \'PRM.  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  is  set  forth  below.  As  required 
by  section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the 
Commission  has  prepared  an  IRFA  of 
the  possible  significant  economic 
impact  on  small  entities  of  the  proposals 
contained  in  this  NPRM.  Written  public 
comments  are  requested  on  the  ERFA.  In 
order  to  fulfill  the  mandate  of  the 
Contract  with  America  Advancement 
Act  of  1996  regarding  the  Final 
Regulator}'  Flexibility  Analysis,  we  ask 
a  number  of  questions  in  our  IRFA 
regarding  the  prevalence  of  small 
businesses  in  the  broadcasting  and 
newspaper  industry.  Comments  on  the 
IRFA  must  be  filed  in  accordance  with 
the  same  filing  deadlines  as  comments 
on  the  NPRM,  but  they  must  have  a 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

56.  Initial  Paperwork  Reduction  Act 
Analysis.  This  NPRM  may  contain  either 
proposed  or  modified  information 
collections.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  pubHc  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1996. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on  the 
NPRM.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 

(b)  ways  to  enhance  the  quality,  utility, 
and  clarify  of  the  information  collected: 

(c)  ways  to  minimize  the  biu-den  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 


other  forms  of  information  technologN 
In  addition  to  filing  comments  with  the 
Secretar\'.  a  copy  of  any  c:nmments  on 
information  rollections  cDntained  in 
this  NPRM  should  he  submitlcd  to  Judy 
Bolev,  Federal  Communications 
Commission.  445  Twelfth  Street  SW.,  1- 
C804.  Washmgton.  DC.  20554.  or  over 
the  Internet  to  jholey^'fcc  gov  and  to 
Edward  Springer,  0MB  Desk  Officer. 
10236  NEOB.  725  17th  Street  NW.. 
Washington.  DC  20503,  or  m  or  the 
internet  to 
edward.springei^omb. eop.gov. 

Ordering  Clauses 

57.  Pursuant  to  the  autlioritv 
contained  in  sections  1.  2(a),  4(i),  303, 
307,  309.  and  310  of  the 
Communic;ations  Act  of  1934,  as 
amended.  47  U.SC,  151,  152(a).  154(i), 
303,  307,  309.  and  310.  and  section 
202(h)  of  the  Telecommunications  Act 
of  1996,  this  NPRM  is  adopted 

58.  The  Commissions  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM.  including  the  Initial 
Regulator*-  Flexibility  Analysis,  to  \hv 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration 

Initial  Regulatory  Flexibility  Analysis 

59.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impac  t  on 
a  substantial  number  of  small  entities 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA,  Comments  must 
be  identified  as  responses  to  the  IRF.^ 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided 
above.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SEA) 

Need  for.  and  Objectives  of.  Proposed 
Rules 

60.  The  goal  of  this  proceeding  is  tu 
consider  possible  revisions  to  the 
newspaper/broadcast  cross-ownership 
rule,  which  prohibits  common 
ownership  of  broadcast  stations  and 
newspapers  within  the  same  geographic 
area.  The  Commission  adopted  the  rule 
in  1975  to  preserve  a  diversity  of 
information  sources  for  the  public  At 
that  time,  there  were  fewer  kK:al  media 
outlets  than  there  are  today  The  rule  in 
its  current  form  therefore  may  no  longer 
be  necessary  to  achieve  its  intended 
public  interest  benefits  in  certain 
circumstances.  The  Commission  thus 


(  ommitted  last  year  to  initiate  this 

proceeding. 

Legal  Basis 

61.  Authority  for  the  actions  proposed 
in  the  NPRM  may  be  found  in  sections 
1,  2(a).  4(i).  303,307.  309  and  310  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151,  152(a).  154(i). 
303.  307,  309  and  310.  and  section 
202(h)  of  the  Telecommunications  Act 
of  1996. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

62.  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 

"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction." 
In  addition,  a  small  business  concern  is 
one  which:  (1)  Is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation:  and  (3)  satisfies  any 
additional  c  riteria  established  by  the 
SBA 

ti3  The  newspaper/broadcast  cross- 
ownership  rule  applies  to  daily 
newspapers  and  broadcast  stations.  As 
set  forth  in  the  NPRM.  as  of  the  year 
2000,  there  were  1.422  daily 
newspapers  published  The  SB.^  defines 
d  newspaper  publisher  with  less  than 
500  employees  as  a  small  business. 
.^(  cording  to  the  1992  Economic 
Census  onlv  138  newspaper  publishers 
had  less  than  500  or  more  employees. 
The  data  does  not  distinguish  between 
newspaper  publishers  that  publish  daily 
and  those  that  publish  less  frequently. 
and  the  latter  arv  more  likely  to  be  small 
businesses  than  the  former  because  of 
the  greater  expense  to  publish  daily 
Thus,  since  the  newspaper/broadcast 
cross-ownership  rule  applies  only  to 
daily  newspapers,  it  is  likely  that  less 
than  138  small  newspaper  publishers 
would  be  affected  bv  the  rule. 

64   .\s  set  forth  in  the  NPRM,  as  of 
lune  30  2001 .  the  Commission  had 
licensed  1.67H  full-power  T\'  stations, 
2.396  low  power  T\  stations,  and  232 
Class  A  T\'  stations  The  SBA  defines 
television  broadcasting  establishments 
that  have  $10  5  million  or  less  in  annual 
receipts  as  a  small  business.  According 
to  Commissu,)n  staff  review  of  the  BIA 
Publications,  Inc..  Master  Access 
Television  Analyzer  Database  on  March 
14,  2001,  fewer  than  800  commercial 
television  tiroadrast  stations  have 
revenues  of  $10  5  million  or  less.  We 
note,  however,  that  under  SBA's 
definition  revenues  of  affiliates  that  are 
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not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small  Our  estimate, 
therefore,  likely  overstates  the  number 
of  small  entities  that  might  be  affected 
by  any  changes  to  the  newspaper, 
broadcast  cross-ownership  rule,  because 
the  revenue  figure  on  which  it  is  based 
does  not  include  or  aggregate  revenues 
from  non-television  affiliated 
companies. 

65.  As  set  forth  in  the  \PRM.  as  of 
June  30,  2001,  the  Commission  had 
licensed  12,392  radio  stations.  The  SBA 
defines  a  radio  station  that  has  S5 
million  or  less  in  annual  receipts  as  a 
small  business  According  to 
Commission  staff  review  of  BIA 
Publications  Inc.  Master  Access  Radio 
Analyzer  Database  on  March  14.  2001. 
about  10.400  commercial  radio  stations 
have  revenue  of  S5  million  or  less.  We 
note,  however,  that  many  radio  stations 
are  affiliated  with  much  larger 
corporations  with  much  higher  revenue. 
Our  estimate,  therefore,  likely  overstates 
the  number  of  small  entities  that  might 
be  affected  by  any  changes  to  the 
newspaper/broadcast  cross-ownership 
rule 

Description  of  Projected  Rpcording, 
Recordkeeping,  and  Other  Compliance 
Requirements 

66.  We  anticipate  that  none  of  the 
proposals  presented  in  the  .VPfi.\/ will 
result  in  an  increase  to  the  reporting  and 
recordkeeping  requirements  of 
broadcast  stations  or  newspapers. 

Steps  Taken  To  Minimize  Sii^nificant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

67.  The  RFA  requires  an  agency  to 
describe  any  significant,  specificallv 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  [among 
others);  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  intd 
account  the  resources  available  f)  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  theredf 
for  small  entities. 

68  This  \'PR\f  invites  comment  on  a 
number  of  alternatives  to  modify  or 
eliminate  the  newspaper/broadcast 
cross-ownership  rule.  The  Commission 
will  also  consider  additional  significant 
alternatives  developed  in  the  record 


69.  With  respect  to  modification  of 
the  rule,  the  .VP/?A/ proposes  five 
specific  options.  First,  the  Commission 
might  redefine  the  geographic  area  in 
which  the  rule  operates  to  allow 
broadcast  stations  anri  newspapers  to 
combine  if  they  are  in  different  markets. 
without  regard  to  whether  the  stations 
service  contour  encompasses  the 
newspaper's  city  of  publications  (the 
current  standard)  This  option  might 
permit  more  entities,  including  small 
newspapers  and  stations,  to  combine.  In 
the  second  option,  the  "market 
concentration"  standard,  the 
Commission  would  allow  newspapers 
and  stations  to  combine,  provided  their 
combined  market  share  would  not 
exceed  a  defined  limit.  Under  the  third 
option,  the  "voice  count  "  standard,  the 
Commission  would  permit 
combinations  so  long  as  a  certain 
number  of  independently  owned  media 
"voices'"  would  remain  in  the  market. 
The  fourth  option  would  combine  the 
"market  concentration"  and  the  "voice 
count"'  standards.  In  each  of  these 
several  options,  the  Commission  would 
limit  the  number  and  type  of 
combinations  in  any  market  to  ensure 
that  no  market  participant  attains 
unconstrained  or  unri\dled  market 
power  or  otherwise  controls  the 
information  sources  available.  These 
options  would  thus  permit  some  smaller 
businesses  to  combine  to  realize 
economic  efficiencies  and  strengthen 
their  ability  to  compete,  but  at  the  same 
time  ensure  that  the  markets  in  which 
they  operate  do  not  become  too 
concentrated.  Under  the  fifth  option,  the 
Commission  would  permit  newspapers 
and  stations  to  combine,  subject  to  a 
structural  separations  approach.  This 
would  permit  newspapers  and  stations 
to  combine  and  realize  economic 
efficiencies  but  preserve  editorial 
diversitv. 

70.  In  addition  to.  or  as  an  alternative 
to.  modif\ing  the  f:urrent  rule,  the 
circumstances  under  which  the 
newspaper/broadcast  cross-ownership 
rul"  should  he  waived  could  be 
t-nhanced   In  particular,  the  .VPfl.V/ seeks 
comment  on  whether  a  waiver  should 
be  granted  if  one  of  the  parties  to  the 
combination  has  tailed,  is  failing,  or  if 

a  new  service  would  result.  This  would 
benefit  small  entities  that  wish  to 
combine  with  another  in  order  to  save 
their  business,  compete  more  efficiently. 
or  better  realize  economic  efficiencies 
through  ec:onomies  of  scale. 

71.  As  an  alternative  to  modifying  the 
current  rule  and/or  adding  to  the  list  of 
f  ircumstances  under  which  the  rule 
should  be  waived,  the  rule  could  be 
eliminated  entirely.  The  NPRM  seeks 
comment  nn  this  alternative  Under  this 


alternative,  entities,  including  small 
entities,  would  be  subject  only  to  the 
antitrust  laws  and  the  Commission's 
general  public  interest  review  when 
granting,  renewing  or  transferring  a 
license. 

Federal  Rules  that  May  C)\-erlap,  or 
Conflict  With  the  Proposed  Rules 

72.  The  rules  under  consideration  in 
this  proceeding  do  not  overlap, 
duplicate,  or  conflict  with  any  other 
rules. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Srcretan' 

IFR  Dor.  01-24950  Filed  10-4-01,  8  4."^  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[I.D.  092501 C] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Muttispecies  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

Supplemental  Environmental  Impact 

Statement  (SEIS):  request  for  comments. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council) 
announces  its  intention  to  prepare  an 
SEIS  in  accordance  with  the  National 
Environmental  Policy  Act  for 
Framework  Adjustment  36  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  intent  of 
this  action  is  to  reduce  regulatory 
discards  in  the  Gulf  of  Maine  (COM) 
cod  fishery;  address  reductions  in 
fishing  mortality  needed  to  ensure  that 
the  mortality  objectives  for  Georges 
Bank  (GB)  cod.  GB  haddock.  GB 
yellowtail  flounder,  GOM  cod,  and 
Southern  New  England  (SNE)  yellowlail 
flounder  are  achieved;  allow  tuna  purse 
seine  vessels  access  to  the  current 
closed  areas;  and  expand  the  current 
Small  Mesh  Northern  Shrimp  Fishery 
Exemption  Area. 

DATES:  Written  comments  on  the  intent 
to  prepare  the  SEIS  must  be  received  on 
or  before  5  p.m.,  local  time,  November 
5,  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  50  Water  Street, 
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Mill  2.  Newburyport.  MA  01950. 
Comments  may  also  be  sent  via  fax  to 
(978]  465-0492.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New- 
England  Fisherv  Management  Council, 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  7  to  the  FMP  (61  FR 
27710,  May  31,  1996)  specifies  a 
procedure  for  setting  annual  target  total 
allowable  catch  (TAC)  levels  for  GB  cod. 
GB  haddock.  GB  yellowtail  flounder. 
GOM  cod,  SNE  yellowtail  flounder  and 
an  aggregate  TAC  for  the  remaining 
regulated  multispecies.  This  procedure 
requires  that  the  Council's  Multispecies 
Monitoring  Committee  (MSMC) 
annually  review  the  best  available 
scientific  information,  and  recommend 
annual  target  TAC  levels  for  these  key 
groundfish  stocks,  as  well  as 
management  options  to  achieve  the  FMP 
objectives. 

Calculation  of  the  annual  TAC  levels 
by  the  MSMC  is  based  on  the  biological 
reference  points  of  Fmax  for  GOM  cod 
and  FO.l  for  the  remaining  stocks  of 
cod,  haddock,  and  yellowtail  flounder. 
The  MSMC  also  intend^to  estimate  the 
TAC  associated  with  FO.l  for  GOM  cod. 
since  this  is  considered  the  more 
appropriate  biological  reference  point 
by  the  MSMC  and  is  expected  to  be 
incorporated  into  Amendment  13. 
which  is  currently  under  development 
by  the  Council. 

For  the  2001  fishing  year,  the  MSMC 
developed  recommendations  for  target 
TACs  that  were  consistent  with  the 
rebuilding  targets  specified  in 
Amendment  7.  However,  the  status  of 
GOM  cod  was  not  clear  due  to  the 
difficulty  in  characterizing  discards  in 
the  fisherv  in  1999  and  2000.  The 
MSMC  report  for  the  2001  fishing  year 
noted  that  better  estimates  of  the  fishing 
mortality  rate  (F)  in  1999  and  2000  for 
GOM  cod  would  be  available  once 
results  from  the  33rd  Stock  Assessment 
Review  Committee  (SARC  33)  were 
completed  in  June  2001. 

Although  the  Council  did  not  develop 
an  annual  adjustment  framework  for 
fishing  year  2001,  in  response  to  the 
MSMC  report  and  public  comment 
concerning  regulatory  discards  in  the 
GOM  cod  fishery,  the  Council  voted  to 
make  the  January  2001  Council  meeting 
the  first  framework  (Framework  36) 
meeting  for  adjustment  measures  that 
would  decrease  regulatory'  discards  of 
GOM  cod. 


At  its  initial  framework  meeting  in 
January  2001  to  address  regulatory 
discards  in  the  GOM  cod  fisherv .  the 
Council  voted  to  maintain  the  fishing 
vear  2000  management  measures  for 
GOM  cod  for  the  2001  fishing  vear  until 
additional  information  was  available 
from  SARC  33  Results  from  SARC  33 
were  presented  to  the  (.ouncil  at  its  luU 
2001  meeting.  For  the  GOM  rod  fishpr\ 
SARC  33  advised  that  fishing  mortality 
be  reduced  by  approximately  63  percent 
to  meet  the  Amendment  7  F  target  of 
F,„^x=0.27.  If  this  F  value  is  achieved  lur 
GOM  cod  in  2002.  then  the  above 
average  1998  year  class  will  likelv 
experience  enhanced  spawning 
potential. 

In  light  of  the  SAW  33  advice,  the 
Council  tasked  its  Multispecies 
Oversight  Committee  to  develop 
management  options  to  reduce 
regulator*'  discards  and  address  the 
fishing  mortality  reductions  needed  for 
the  COM  cod  fishery  Management 
measures  considered  by  the  Committee 
thus  far  include  additional  CrOM 
closures  and/or  closure  modifications, 
extension  or  adjustment  to  the  Western 
GOM  Closed  Area,  trip  limit  revisions, 
mesh-size  increases,  modifications  to 
the  days-at-sea  accounting  scheme,  and 
equivalent  measures  to  reduce 
recreational  catch.  Although  the 
measures  discussed  to  date  focus  on  the 
GOM  cod  fishen.'.  the  Council  also 
intends  that  this  action  be  the  annual 
adjustment  for  the  2002  fishery 
Therefore,  other  management  measures 
may  also  be  developed  to  ensure  that 
the  Amendment  7  F  objectives  are 
reached  for  GB  cod.  GB  haddock.  GB 
yellowtail  flounder,  and  SNE  yellowtail 
flounder  if  so  recommended  by  the 
MSMC, 

However,  given  the  complexity  of  thi'^ 
task  and  the  magnitude  of  the  required 
reductions  in  F  and  their  associated 
impacts,  the  Council  and  NMFS  have 
determined  that  significant  impacts  on 
the  human  environment  mav  result,  and 
preparation  of  an  SEIS  for  this  actum 
will  be  necessary  to  examine  the 
cumulative  effects  and  consequences  of 
the  short-term  measures  on  the  human 
environment.  In  preparing  the  SEIS.  the 
Council  and  NMFS  will  take  into 
account,  in  addition  to  comments 
received  in  response  to  this  document, 
all  comments  that  have  already  been 
submitted  and  all  discussions  that  have 
occurred  in  Council  meetings  befon'  the 
publication  of  this  document. 

Authority:  16  U.S.C,  1801  ef  seq. 


Dated.  October  1,  2001. 
Bruce  C.  Morehead, 

Acting  Diivctur.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
'FR  Do(    m-25036  Filed  10-4-01:  8:45  am) 

BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[1,0  091301C] 

RIN  00648-AL98 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska:  Revision  of 
Overfishing  Definitions  for  the  Salmon 
Fishery 

agency:  Ndtional  Marine  Fisheries 

ServK  <•   NMFS),  National  Oceanic  and 

Atmosphcru  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

fiir  t  (iininents. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  for  Secretarial  review 
.Amendment  6  to  the  Fishery 
Management  Flan  for  the  Salmon 
Fisheries  in  the  Exclusive  Economic 
Zone  off  the  Coast  of  Alaska  (Salmon 
FMP!  This  amendment  is  necessary  to 
revise  the  i)\  erfishing  definitions  for  the 
salmon  fishery  authorized  under  the 
Salmon  FMP  This  action  is  intended  to 
ensure  that  conservation  and 
management  measures  continue  to  be 
based  on  the  best  scientific  information 
available  and  to  advance  the  Council's 
rfhilitv  t(i  a(  hieve,  on  a  continuing  basis. 
the  optimum  vield  from  the  salmon 
fisheries  umier  it"-  jurisdiction. 
DATES;  Comments  on  the  amendments 
must  be  submitted  on  or  before 
December  4,  2001. 
ADDRESSES;  Comments  on  this 
amendment  should  be  submitted  to  Sue 
Salveson.  Assistant  Regional 
.Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  P  O.  Box  21668. 
luneau.  AK  99802-1668,  Attn:  Lori 
(iravel.  or  delivered  to  the  Federal 
Building.  709  West  9th  Street,  Juneau. 
,\K  NMFS  will  not  accept  comments  by 
e-mai!  or  internet  Copies  of 
.Amendment  6  to  the  Salmon  FMP,  and 
the  Environmental  Assessment  (EA) 
prepared  for  the  amendment  are 
dvailable  from  N'MF''^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Gretrhen  Harrinptnn,  907-586-7228  or 
greti  hfn  harrington@noaa,gov. 
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SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fisherv 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  regional  fishery  management 
council  submit  each  fisherv 
management  plan  (FMP)  or  FMF' 
amendment  it  prepares  to  NiMFS  for 
review  and  approval,  disapproval,  or 
partial  approval  The  Magnuson-Stevens 
Act  also  requires  that  N'MFS 
immediatolv  announce  a  submitted  FMP 
or  FMP  amendment  is  available  for 
public  review  and  comment  This  action 
constitutes  such  notice  for  Amendment 
6  to  the  Salmon  FMP  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  appro\e  thi> 
FMP  amendment 

On  October  11.  1996.  the  President 
signed  into  law  the  Sustainable 
Fisheries  Act  (Pub.  L.  104-297)  which 
made  numerous  amendments  to  the 
Magnuson-Stevens  Act.  Section  3(29)  of 
the  amended  Magnuson-Stevens  Act 
defines  the  terms    overfishing"  and 
"overfished"  to  mean  a  rate  or  level  of 
fishing  mortalitv  that  jeopardizes  the 
capacitv  of  a  fisherv-  to  produce  the 
maximum  sustainable  yield  (MSY)  on  a 
continuing  basis  (Section  .3(29)),  and 
requires  that  all  fishery  management 
plans: 

specify  objective  and  measurable  criteria 
for  identifying  when  the  fisherv  to  which  the 
plan  apphes  is  overfished  (with  an  analysis 
of  how  the  (Titena  were  determined  and  the 
relationship  of  the  criteria  to  the 
reproductive  potential  of  stocks  offish  in  that 
fishery)  and.  m  the  case  of  a  fisherv  which 
the  Council  or  N'MFS  has  determined  is 
approaching  an  overfished  c:ondition  or  is 
overfished  '  ontain  conservation  and 
management  .measures  to  prevent  overfishing 
or  end  overfishing  and  rebuild  the  fishery" 
(Section  303(a)(10)). 

Section  301(a)  of  the  Magnuson- 
Stevens  Act  establishes  national 
standards  for  fishery  conservation  and 
management,  and  requires  that  all  FMPs 
create  management  measures  consistent 
with  those  standards.  National  standard 
1  requires  that  conservation  and 
management  measures  shall  "prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
from  each  fishery  for  the  United  States 
fishing  industry."  Pursuant  to  section 
301(b)  of  the  Magnuson-Stevens  Act, 
NfMFS  issued  national  standard 
guidelines  to  provide  comprehensive 
guidance  for  the  development  of  FMPs 
and  FMP  amendments  that  comply  with 
the  national  standards  (May  1,  1998.  63 
PR  24212).  These  guidelines  are 
codified  in  Title  50,  Code  of  Federal 
Regulations,  part  600  (50  CFR  600.305- 
600  355) 


The  Salmon  FMP  allows  a 
commercial  troll  fisherv  in  the  exclusive 
economic  zone  (EEZ)  off  southeast 
Alaska  (SEAK  FEZ),  and  closes  the 
remaining  EEZ  in  central  and  western 
Alaska  to  commercial  salmon  fishing. 
All  other  salmon  fishing  occurs  either  in 
waters  of  the  State  of  Alaska  (State)  or 
in  one  of  three  historical  State-managed 
net  fishing  areas  that  extend  into  the 
EEZ.  The  fisheries  in  these  three 
historical  fishing  areas  are  not  covered 
by  the  Salmon  FMP  The  Salmon  FMP 
defers  management  of  the  commercial 
troll  fishery  to  the  State  and  the  U.S.- 
Canada Pacific  Salmon  Commission 
(PSC). 

In  June  1998.  the  Council  adopted 
.Amendment  6  to  the  Salmon  FMP.  In 
October  1998,  the  NMFS  Alaska 
Fisheries  Science  Center  (.•\FSC)  stated 
it  could  not  certify  that  the  overfishing 
definitions  complv  with  the  national 
standard  guidelines  (50  CFR  600.310) 
without  a  considerabl\  more  explicit 
analysis.  NMFS  worked  with  scientists 
from  the  Alaska  Department  of  Fish  and 
Game  (ADF&G)  to  analyze  how  the 
States  policies  comport  with  the 
national  standard  guidelines. 

In  consultation  with  the  Council  and 
the  State,  NMFS  revised  the  preferred 
alternative  to  include  the  status 
determination  criteria  recommended  by 
the  national  standard  guidelines.  Using 
the  States  sustainable  salmon  fisheries 
policv  and  salmon  escapement  goal 
policv  and  the  June  1999  Amendment  to 
the  Pacific  Salmon  Treaty,  NMFS 
developed  an  MSY  control  rule,  fishing 
mortality  rate,  maximum  fishing 
mortality  threshold,  and  minimum  stock 
size  threshold  for  the  chinook  salmon 
{Oncorhynchus  tshawytscha)  and  coho 
salmon  (O.  kisutch)  stocks  caught  in  the 
troll  fishery-  in  the  SEAK  EEZ.  The 
chinook  and  coho  stocks  serve  as 
indicator  stocks  for  the  stock  complex  of 
salmon  caught  in  this  fishery.  These 
status  determination  criteria  specify 
objective  and  measurable  criteria  for 
identifying  when  the  fishery  to  which 
the  plan  applies  is  overfished  or  when 
overfishing  is  occurring.  This  analysis  is 
presented  in  the  EA  for  Amendment  6 
(see  ADDRESSES) 

In  lune  2001,  the  Council  and  its 
Scientific  and  Statistical  Committee 
reviewed  the  revised  preferred 
alternative  The  Council  concurred  that 
the  revised  preferred  alternative  is 
consistent  with  the  alternative 
recommended  by  the  Council  in  June 
1998  in  that  it  is  consistent  with  State 
policies 

The  Director  of  the  AFSC.  NMFS,  has 
certified  without  reservation  that  the 
proposed  definitions  of  overfishing:  (1) 
Have  sufficient  scientific  merit;  (2) 


contain  the  criteria  for  stock 
determination  specified  in  50  CFR 
R00.305  (d)(2);  (3)  provide  a  basis  for 
objective  measurement  of  the  status  of 
the  stock  against  the  criteria;  and  (4)  are 
operationally  feasible. 

Through  the  Salmon  FMP.  the 
Council  intends  to  conserve  and  manage 
the  salmon  resources  in  the  North 
Pacific  Ocean  and  to  allow  the  fisheries 
in  State  and  EEZ  waters  U)  be  managed 
as  one  fishery.  Regulations  for  the 
Alaska  salmon  fishery  are  made  bv  the 
Alaska  Board  of  Fisheries  (Board) 
consistent  with  State  and  Federal  laws 
and  with  negotiated  agreements  of  the 
PSC.  ADF&G  manages  the  fishen,- 
inseason  and  issues  emergency 
regulations  to  achieve  conservation 
objectives  and  to  implement  allocation 
policies  established  by  the  Board. 

The  SEAK  troll  fishery  is  a  mixed- 
stock,  mixed-species  fisherv  that 
primarily  targets  chinook  and  coho 
salmon,  with  pink  salmon  (O. 
gorhuscba).  chum  salmon  (O.  keta),  and 
sockeye  salmon  (O.  nerka)  taken 
incidentally.  The  catch  in  this  fisherv 
represents  approximately  6  percent  of 
the  total  chinook  and  coho  salmon 
landed  by  all  salmon  fisheries  in 
Southeast  Alaska  (1991-1996  average). 
This  fishery  harvests  less  than  1  percent 
of  the  total  harvest  of  pink.  chum,  and 
sockeye  salmon  occurring  in  Southeast 
waters.  The  chinook  salmon  originate  in 
the  waters  of  British  Columbia  and  the 
coho  salmon  originate  mainly  in  Alaska 
waters.  The  chinook  salmon  stocks  that 
originate  in  Canada  or  pass  through  U.S- 
Canada  boundaries  are  managed  by  the 
PSC  under  the  Pacific  Salmon  Treaty. 

Amendment  6  would  amend  the 
Salmon  FMP  by  providing  overfishing 
definitions,  consistent  with  the  national 
standard  guidelines  and  the  FMP's 
policy  of  Federal/State  coordination. 
The  overfishing  definitions  are  based  on 
State  salmon  management  and  the 
Pacific  Salmon  Treaty. 

The  State  manages  Alaska's  salmon 
fisheries  to  achieve  MSY,  to  the  extent 
possible,  by  maintaining  a  constant 
level  of  escapement  on  an  annual  basis 
regardless  of  run  strength.  The 
achievement  of  MSY  requires  a  high 
degree  of  management  precision  and 
scientific  information  regarding  the 
relabonship  between  escapement  and 
subsequent  return.  Escapement  targets 
for  major  stocks  of  Alaska  salmon  are 
continuously  evaluated  based  on  new 
data  and  improved  spawner-recruit 
databases.  To  this  end,  the  State 
aggressively  pursues  the  further 
development  of  escapement 
enumeration  programs,  inseason  fishery 
management  programs,  and  scientific 
methods  to  determine  escapement  levels 


Federal  Register/ Vol.  66,  No.  194 /Friday,  October  5.  2001  '  Proposed  Rult 


51003 


that  produce  MSY.  In  situations  where 
the  State  lacks  the  necessan' 
management  program  and  scientific 
information  to  manage  for  MSY,  fishery 
management  measures  are  adopted  to 
ensure  that  harvests  are  sustainable 

The  Pacific  Salmon  Treaty  defines 
overfishing  as  fishing  patterns  that 
result  in  escapements  significantly  less 
than  those  required  to  produce  MSY 
The  overfishing  definition 
notwithstanding,  management  agencies 
recognize  that  failure  to  meet  spawner  ^ 
escapements  also  may  result  from 
mortality  unrelated  to  fishing  and  that 
fishery  management  actions  alone  may 
not  adequately  address  the  situation^ 

The  overfishing  definitions  proposed 
m  Amendment  6  separate  the  salmon 
stocks  caught  in  the  SEAK  EEZ  into 
three  tiers.  The  status  determination 
criteria  that  are  specified  for  the 
chinook  and  coho  stocks  serve  as  the 
criteria  for  the  stock  complex  caught  bv 
the  fishery  Tier  1  is  chinook  salmon 
stocks  covered  by  the  Pacific  Salmon 
Treaty.  The  Pacific  Salmon  Treaty 
specifies  a  harvest  based  on  a 
relationship  between  a  pre-season 
abundance  index  generated  by  the  PSC's 
Chinook  Technical  Committee  and  a 
harvest  control  rule  specified  in  the 
Treaty.  The  Pacific  Salmon  Treaty  also 
provides  for  an  inseason  adjustment  to 
the  harvest  level  based  on  an  assessment 


of  inseason  data.  In  additidn,  dccrcdse.'- 
in  the  allowable  catch  arf  triggered  hv 
conservation  ccmcerns  of  specific  stix  k 
groups.  This  abundance-based  ^vstcni 
reduces  the  risk  of  overharvest  at  Inw 
stock  abundance  while  allowing 
increases  in  harvest  with  lncrea.s(>^  in 
abundance,  as  with  the  management  of 
the  other  salmon  fisheries  in  Alaska. 

Tier  2  and  Tier  2  are  salmon  stork."- 
that  originate  mainly  m  Alaska  waters 
managed  bv  the  Board  and  .^DF&Ci  Tier 
2  are  coho  salmon  stocks  Tier  3  stocks 
are  coho,  pink,  chum  and  sockeye 
salmon  stoc:ks  manac*'d  a^  niixeci- 
species  c:omplexes,  uith  (  oho  ^.dnion 
stocks  as  indicator  stocks 

The  overfishing  definitions  for  Ticr^  2 
and  3  are  based  on  the  State  ^ 
escapement  goal  poli(\    Ttir  ;  oiii 
salmon  catch  is  managed  ♦:.  prsx  idc 
sustained  \-ield  of  the  man\  .\la>ka  t  i'iin 
salmon  stocks  present  in  the  .irca  \\l);i> 
minimizing  the  (.alch  of  rhmimk  >ol;;i   i, 
during  chinook  salmon  non  retciition 
periods.  ADF&G  monitors  all  i  i-ln 
salmon  fisheries  to  determine  if  tfic 
number  of  coho  salmon  reat  hing  lOMiit 
areas  will  be  adequate  to  provide  for 
spawning  requirements,  ADP^K-C  (  ios>'^ 
the  fisheries  by  emergency  order  if  the 
escapement  goals  are  not  being  mrt. 
Management  of  coho  salmon  i^  ha-ed  nn 
aggregate  abundance  because 
information  on  the  status  nf  the  nian\ 


(  nhw  salmon  '~tn(  ks  in  .SimthiMst  Alaska 
It  liniiteif  a!i(i  th(^  i.i,  k  >  '  .-.  u'lu'ral  coho 
'-almon  ^tm  k  Li'Mstifn  diii^i,  t,-:  imique 
}>r<'\»'nt^  tfii  a^v^■t'^^H■nt  of  run  strength 
of  indni  iuai  ^1  >'  k  cr   ups  contributing 
to  thesr  mix'MJ  ^t.M:  i^  lisheries. 
ThiTrfurr   uif'Tiiia!,:  li  available  on 
induiduai  I  ofiM  ^.ii;!.nn  indicator  stocks 
is  (■  on^Kieri'd  i;i  iri.iii.igement  actions. 

Till  (  i  li.'!!  i;  ill  ;  \MFS  prepared  an 
K.\  f<ir  .Xin'-ii'inifii'  t  that  describes  the 
inana^rnuTit  '.i,-.-.  k',:r' --nd,  the  purpose 
and  ni'ti!  !   r  a(  tion,  the  management 
a(  tion  ci.t.Tiiatives,  and  the 
i  rn  ir  niiiental  and  the  socio-economic 
impacts  of  the  alternatives.  A  copy  of 
the  EA  can  be  obtained  from  NMFS  (see 
ADDRESSES 

\M}  S  will  consider  the  public 
coinin>'nts  received  during  the  comment 
period  in  determining  whether  to 
approve  .^mendment  6  to  the  Salmon 
!  Ntr  T    !>•  '  onsidered,  a  comment 
ii.ii'-t  hr  rt  (  '  i\>'  i  bv  close  of  business  on 
"ht  id-t   ia\     f  the  comment  period  (see 
DATES    Tet:drdless  of  the  comment's 
y<i  iviinafk  or  transmission  date. 

.  ■•         >.>•.'*   ^.-piember  28.  2001.  . 
Bru(  f  (     Monht'dd. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
FR  Dor  01-2S038  Filed  10-4-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV-01-369-eXT.] 

Frutt  and  Vegetable  Industry  Advisory 
Committee 

AGENCY:  Agricultural  Marketing  Servicf 
ACTION:  Notice  to  re-open  the 
nomination  date. 

summary:  The  US  Department  of 
Agriculture  (USDA)  has  established  the 
Fruit  and  Vegetable  Industrv  .^dvisorv 
Committee  (Committee).  The  purpose  of 
the  Committee  is  to  review  the  full 
spectrum  of  issues  faced  by  the  fruit  and 
vegetable  industry-  and  provide 
suggestions  and  ideas  to  the  Secretarv  of 
Agriculture  on  how  USDA  can  tailor  its 
programs  to  meet  the  fruit  and  vegetable 
industry's  needs  USDA  seeks 
nominations  of  individuals  to  be 
considered  for  selection  as  Committee 
members.  The  unprecedented  terrorist 
attacks  on  September  1 1 ,  2001  in 
Washington  DC  and  New  York 
disrupted  mail  services  throughout  th'' 
countn,    Therefore.  USDA  has 
established  a  new  due  date  for 
submission  of  nominations 
DATES:  Written  nominations  must  be 
received  on  or  before  October  9,  2001. 
ADDRESSES:  Nominations  should 
continue  to  hm  sent  to  Mr  Robert  C 
Keeney.  Deputy  Administrator.  Fruit 
and  Vegetable  Programs,  AMS.  USD.-\, 
Room  2077  South  Building.  P  O  Box 
96456,  Washington,  DC  20090-6456. 
For  assistance  call  (202)  720-4722.  e- 
mail — rohfrtkefnp\'SiUS(ia  gov 
SUPPLEMENTARY  INFORMATION:  No 
changes  have  been  made  to  the  register 
request  except  a  revision  of  the 
nomination  date  Membership  will 
consist  of  twenty  (20)  members  who 
represent  the  fruit  and  vegetable 
industry  and  will  include;  six  (6) 
representatives  of  fresh  fruit  and 
vegetable  growers/shippers;  four  (4) 


representatives  of  fresh  fruit  and 
vegetable  wholesalers:  two  (2) 
representatives  of  hrcjkers;  two  (2) 
representatives  of  retailers;  two  (2) 
representatives  of  fruit  and  vegetable 
processors;  two  (2)  representatives  of 
foodservH  e  suppliers:  one  (1)  state 
department  of  agriculture  official;  and 
one  (1)  trade  association  representative. 

The  Secretary  of  Agriculture  invites 
those  individuals,  organizations,  and 
groups  affiliated  with  the  categories 
listed  above  to  nominate  individuals  for 
membership  on  the  Committee. 
Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
C,ommittee  The  Secretary  of  Agriculture 
seeks  a  diverse  group  of  members 
representing  a  broad  spectrum  of 
persons  interested  in  providing 
suggestions  and  ideas  on  how  USDA 
can  tailor  its  programs  to  meet  the  fruit 
and  vegetable  industry's  needs. 

Individuals  receiving  nominations 
will  be  contacted  and  biographical 
information  must  be  completed  and 
returned  to  USDA  within  10  working 
days  of  nrjtification.  to  expedite  the 
security  clearance  process  that  is 
required  before  selection  by  the 
Secretarv  of  Agru:ulture. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Committee  in  accordance  with  USDA 
policies.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  abilit\  to  represent 
minorities,  women,  persons  with 
disabilities,  and  limited  resource' 
agriculture  producers. 

Ddtf.l   ()<  lubtT  2   2U01 
Kenneth  C.  Clayton. 
.-\ss()(  uiir  AdnunistralDr.  Agricultural 
Marketing  Service 
IFR  Doc.  01-25197  Filed  10-:)-01    1 1  54  ajnl 

B)U.)NG  CODE  3410-02-l> 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 
USDA. 


action:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  to  Fiber-Gels  Technologies,  Inc. 
of  Plant  City,  Florida,  an  exclusive 
license  to  U.S.  Patent  No.  5,766.662, 
"Dietary  Fiber  Gels  for  Calorie  Reduced 
Foods  and  Method  for  Preparing  Same," 
issued  on  June  16.  1998.  Notice  of 
Availability  of  this  invention  for 
licensing  was  published  in  the  Federal 
Register  on  January  8.  1998. 
DATES:  Comments  must  be  received  on 
or  before  November  5.  2001. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue,  Rm.  4-1158, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  giyen 
above;  telephone:  301-504-5257. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Fiber-Gels  Technologies. 
Inc.  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  thrity  (30J  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Mkhaei  D.  Ruff, 

Asfsistant  Administrator 

[FR  Dor.  01-25028  Filed  10-4-01:  8:45  am)     . 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 
USDA, 
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ACTION:  Notice  of  availability  and  intent 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention 
disclosed  in  U.S.  Patent  Application 
Serial  No.  09/758,663.  "Process  for 
Increasing  the  Rate  of  Hydration  of  Food 
Crop  Seeds."  filed  fanuar>'  11.  2001.  is 
available  for  licensing  and  that  the  US. 
Department  of  Agriculture.  Agricultural 
Research  Service,  intends  to  grant  to 
SunWest  Foods.  Inc.  of  Davis. 
California,  an  exclusive  license  for  all 
applications  to  grains,  but  excluding 
applications  to  beans, 
DATES:  Comments  must  be  received  on 
or  before  lanuar\'  3,  2002. 
ADDRESSES:  Send  comments  to:  USDA. 
ARS.  Office  of  Technology  Transfer. 
5601  Sunnvside  Avenue,  Room  4-1158, 
Beltsville.  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5257. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  SunWest  Foods,  Inc.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Ser\ice  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  RufT, 

As!<istant  Administrator 

IFR  Dor  01-2.5029  Filed  10-4-01:  HA5  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED. 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 


furnished  by  nonprofit  agencies 
employing  persons  who  arf  blind  r)r 
have  other  severe  disabilitip'- 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  5,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suitr  1 0800, 
1421  lefferson  Davis  Highw,n  . 
Arlington.  Virginia  22202-325M 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  In  4  1 
U.S.C.  47(a)(2)  and  41  CFR  .51-2  ,1   ]\< 
purpose  is  to  provido  mterrsted  ptTsons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  (jf  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  or  service 
will  be  required  to  procure  the 
commodities  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  ha\p  other 
severe  disabilities 

1  certifv-  that  the  following  at  tum  will 
not  have  a  significant  impact  nn  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  thi*; 
certification  were: 

1.  The  action  will  not  result  in  an\ 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  ser\'ices  to  the 
Government, 

2.  The  action  will  result  in 
authorizing  small  entities  to  hirnish  the 
commodities  and  services  tn  the 
Government. 

3.  There  are  no  known  re^ulatorx 
alternatives  which  would  actoniplish 
the  objectives  of  the  lavits -Wagner- 
O'Day  Act  (41  U.S.C  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identif>-  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  are  proposed  for  addition  to 
Procurement  List  for  production  b\  the 
nonprofit  agencies  listed: 

Commodities 

Stapler 

7520-00-240-5727 

.VP/l;0(:i  upations   liH   .  Mnidlflfiwii    Ni\\ 

York 
Government  Ajivnry  C.S.A Offu  h  Sup|iii<"- 

and  Paper  Products  (kimnKiditv  ( ^I'liter 


Shirt.  Sleeping 

H4 15-00-890-2101 
841.5-OO-89O-2102 
8415-00-890-210.3 
8415-00-890-2099 
NPA:  BOST  Human  Development  Services, 

Fort  Smith.  Arkansas 

Government  Agency:  Defense  Supply 
Center  Philadelphia 

Services 

Mailroom  Operation 

Internal  Revenue  Service 

San  Patric:io  Office  Center  Building 

«7  Tabonuco  Street 

Guaynabo.  Puerto  Rico 

NPA:  The  Corporate  Source,  Inc.,  New  York, 

New  York 
Government  Agency:  Internal  Revenue 

Service. 

Shipboard  &  Shore-Based  Logisticf. 

Worldwide  Facilities  fox  the  Navy 
Various  other  DOD  Military  Installations 
(20%  of  the  Government  Requirement) 
NPA:  Association  for  Retarded  Citizens  of  the 

Peninsula.  Inc  Hampton.  Virginia 
Government  Agency:  TRADCK]  Acquisition 

Center,  Fort  Eustis,  Virginia. 

Sheryl  D  Kennerly, 

Director.  Information  Management 

IFR  Dor  01-25042  Filed  10-4-01;  8:45  am] 

BILUNG  CODE  6353-0 1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  ( .cmnuttee  for  Purchase  From 

Peciplr  \Vih>  .\r''  Hlnid  or  Severely 

Disdbh'H 

ACTION:  \  !  iiSiiis  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
senices  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  ha\e  other  severe  disabilities. 
EFFECTIVE  DATE:  November  5,  2001. 
ADDRESS:  Ckimmittee  for  Purchase  From 
Peoplf  Who  Are  Blind  or  Severelv 
Disabled,  lefferson  Plaza  2,  Suite  10800. 
1421  lefferson  Davis  Highway, 
Arlington,  \irginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Shervi  I)   KennerK    "Di    -u)  <    7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
27.  lune  24,  July  J"    ,\;i,,;:.'-'  '   August 
10  and  August  1  7  \\u-  (     i;.:i.:ttee  for 
Purchase  From  Pedpir  \\  ho  Are  Blind 
or  Severeh-  Disabled  [nihlished  notices 
(Hti  FR  21118.  ,54hn,   1M142,  40671/72. 
42198  and  43108)  of  proposed  additions 
to  the  PriHiiremeni  List.  After 
1  onsuier.itiun  ;>(  tie'  material  presented 
to  It  concernuik:  <  .i|i.itMiit\-  of  qualified 
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nonprofit  agencies  to  provide  the 
commodities  and  services  and  impact  of 
the  additions  on  the  current  or  mnst 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Gnvernrnt-nt 
under  41  U  S.C.  46-48c  and  41  CFR  51- 
2,4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  anv 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  [o  furnish  the 
commodities  and  services  to  the 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  services  are  herebv 
added  to  the  Procurement  List; 

Commodities 

EroLab  Watfr  Soluble  Cleaners/Detergents 

7930-O0-NIB-O134 
79.3O-0O-MB-0135 
7930-00- N!B-<J  136 

7930-1  ,)0-\IB-01 37 
7930-00- .MB-Ol  38 
7930-01-380-6404 
7930-01-418-1102 
"4.!0-0 1-4 18-1  104 
"930-01-436-8012 

Cap.  Cold  Weather 

841 T-0 1-099-7843 

84 15-0 1-099- 7844 
8415-01-099-~84 > 
84  1=i-01-09<)--846 
8415-01-09<<--84  7 
841S-01-O9'»-7848 

(Rfmaining  50"'o  of  the  Government 
Rpquirement) 

Ba^.  Tnte.  Mesh  I 

MR.  512 

TberniomrtiT.  Uigitai.  Poultry/Steak  6-  Probe. 

Annlna 

MR  811 

M  R  812 

MR  81,i 

M  R  815 

Brush.  Piistr}' 
M  R   824 


Mop.  Anglematic,  Deluxe.  Refill 
M.R.  1039 

Cob  Web  Duster  - 

M.R.  1044 

Mop,  Flat  w/Scrubber  Refill 
M.R.  1048 

Christmas  Towel 

MR   1050 

Services 

Family  Housing  Maintenance 

Naval  Base 

Ventura  County,  California 

Grounds  Mamtenance 

Naval  &  Marine  Corps  Reserve  Center 
Encino.  California 

Janitorial/Custodial 

At  the  following  Federal  Buildings  in 
Baltimore,  Maryland: 
Middle  River  Depot.  2800  Eastern  Blvd 
Fallon  Federal  Building,  31  Hopkins  Plaza 
Fallon  Federal  Child  Development  C^enter, 

200  W  Lombard  Street 
U.S.  Customs  House.  40  S.  Gay  Street 
Appraisers  Stores  Building.  103  S.  Gay  Street 

Mailing  Services 

U.S.  Army  Engineer  District,  Detroit, 
Michigan 

Switchboard  Operation 

At  the  Following: 
Air  Mobility  Command  Locations 

Andrews  Air  Force  Base.  Maryland 
Charleston  Air  Force  Ba.se,  South  Carolina 
Dover  Air  Force  Base,  Delaware 
Grand  Forks  Air  Forr;e  Base.  Norfii  Dakota 
McChord  Air  Force  Base,  Washington 
Mc-Connell  Air  Force  Base,  Kansas 
McGuire  Air  Force  Base,  New  Jersey 
Pope  Air  Force  Base,  North  Carolina 
Scott  Air  Force  Base.  Illinois 
Travis  Air  Force  Base.  California 
Fairchild  Air  Force  Base,  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  mav- 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly. 

Director,  Information  Management 

[PR  Doc.  01-25043  Filed  10-4-01   8  45  am] 

BILLING  CODE  6353-01 -P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  (Jctober  10  &  11.  2001 : 

9:.30  am  -.5  p.m. 

PLACE:  Cohen  Building.  Room  3321.  330 

Independence  A\e  ,  SVV.,  Washington, 

DC  20237. 

CLOSED  MEETING:  The  members  of  the 

Broadcasting  Board  of  Governors  (BBG) 

u  ill  meet  in  closed  session  to  review 


and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
militar>'  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b. (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)401-3736. 

Dated:  October  3.  2001 
Carol  Booker. 
Legal  Counsel 

|FR  Doc.  01-25225  Filed  10-3-01:  12:39  pm] 
BILLING  CODE  8230-01 -4M 


DEPARTMENT  OF  COMMERCE 

[I.D.  100201  A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Coastal  Zone  Management 
Program  Administration. 

Form  Numberis):  None. 

OMB  Approval  Number.  0648-01 1 9. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  6,598. 

Number  of  Respondents:  34. 

Average  Hours  Per  Response:  10 
hours  for  a  Section  305  semi-annual 
performance  report,  800  hours  for  a 
Section  305  program  management 
document,  27  hours  for  semi-annual 
performance  reports  for  Sections  306/ 
306A/309/310/6217,  6  hours  for  an 
annual  report,  8  hours  for  a  program 
amendment  or  routine  program  change, 
5  hours  for  Section  306A 
documentation,  150  hours  for  a  Section 
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6217  nonpoint  pollution  cr)ntrol 
program.  240  hours  for  a  new  Spction 
6217  nonpoint  pollution  control 
program.  5  hours  for  a  semi-annual 
performance  report  for  Section  310 
special  appropriations,  and  240  hours 
for  a  Section  .309  assessment  and 
strategy  document 

Seeds  and  Uses:  Coastal  zone 
management  grants  provide  funds  to 
states  and  territories  to  implement 
federally-approved  coastal  zone 
management  plans,  to  revise  assessment 
documents  and  multi-year  strategies,  to 
submit  requests  to  approve  amendments 
or  program  changes,  and  to  submit 
Section  306A  documentation  on  their 
approved  coastal  zone  management 
plans.  Funds  are  also  provided  to  states 
to  develop  their  coastal  management 
documents.  The  information  submitted 
is  used  to  determine  if  activities  achieve 
national  coastal  management  and 
enhancement  objectives  and  if  states  are 
adhering  to  their  approved  plans 

Affected  Public:  State,  local,  or  tribal 
Government. 

Frequence.  On  occasion,  semi-annual, 
annual,  and  every  five  years. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897! 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue.  NvV,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503 

Dated:  September  27.  2001 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 

Information  Officer 

[FR  Doc.  01-25034  Filed  10-4-01;  8.45  ami 

BILUNG  C006  3510-Oe-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-568-838] 

Final  Results  of  Expedited  Sunset 
Review:  Clad  Steel  Plate  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


action:  Notice  of  Final  Rt\^iilts  ;;t 
Expedited  Sunset  Rtniew:  Clad  Steel 
Plate  from  lapan 


summary:  On  June  1.  2001,  the 

Dcpartninnt  of  Commerce  ("the 
Department")  mitiated  a  sunset  review 
of  the  antidumping  dutv  order  on  ciad 
steel  plate  from  Japan  (66  FR  29771) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantne  comments 
filed  on  behalf  of  the  domestic  industry, 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  re\iew.  th(>  Department 
finds  that  revocation  of  the  antidumping 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumpinp 
at  the  levels  indicated  in  \hv  Final 
Results  of  Review  section  of  this  notice. 
EFFECTIVE  DATE:  October  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT; 
Martha  V.  Douthit  or  Carole  A  Shuuti'^, 
Office  of  Policy  for  Import 
Administration.  Internatumdi  Trade 
Administration,  I'.S  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3217  respectively 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

This  re\'ievv  was  conducted  pursuant 
to  section  751|c)  and  752  of  thr  .\(t  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  lurlh 
in  Procedures  for  Conducting  Five-vear 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Dutv  Orders,  h,^  FR 
13516  (March  20.  1998)  ( "Sunsel 
Regulations"),  and  in  19  CP"R  part  351 
.(2000)  in  general  Guidance  on 
methodological  or  analytical  i.ssues 
relevant  to  the  Department  s  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Pohcv  Bulletin.  63  FR  18871  ' 
(April  16.  1998)  ('Sunset  Policy 
Bulletin"). 

Background 

On  June  1 .  2001.  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  claci  steei 
plate  from  Japan  (66  FR  29771). 
pursuant  to  section  751(c)  of  the  Act 
The  Department  received  a  notice  of 
intent  to  participate  on  behalf  of  one 
domestic  interested  partv,  Bethlehem 
Lukens  Plate  ("Lukens") .  formerly 
Lukens  Steel  Companv.  within  the 


applicable  deadline  specified  in  section 
351.218(d}(l)(i)  of  the  Sunset 
Regulations.  Lukens  claimed  interested 
party  status  under  section  771(9)(C)  of 
the  Act.  as  a  producer  of  a  domestic  like 
product  in  the  United  States  On  July  2. 
2001.  we  received  a  complete 
substantive  response  from  Lukens. 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  respondent 
interested  parties  in  this  proceeding.  As 
a  result,  pursuant  to  19  CFR 
351.218(e)(l)(iii)(C).  the  Department 
determined  to  conduct  an  expedited 
sunset.  120-day.  review  of  this 
antidumping  dutv  order. 

Scope  of  Review 

The  scope  of  this  review  is  all  clad 
steel  plate  of  a  width  of  600  millimeters 
("mm  ")  or  more  and  a  composite 
thickness  of  4.5  mm  or  more.  Clad  steel 
plate  is  a  rectangular  finished  steel  mill 
product  consisting  of  a  layer  of  cladding 
material  (usually  stainless  steel  or 
nickel)  which  is  metallurgically  bonded 
to  a  base  or  backing  of  ferrous  metal 
(usuallv  carbon  or  low  alloy  steel) 
where  the  latter  predominates  by 

(  l.id  slt^ei  piaU'  wiltiiii  tnf  scope  of 
thi^  review  is  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ( 'HTSUS")  7210.90  10.00 
Although  thi  HTSUS  subheading  is 
provided  tor  lunvenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Analysis  of  Comments  Received 

.Ml  issues  raised  b\  pdrlu-s  \u  this 
sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 


'  Cladding4s  the  association  of  layers  of  metals 
of  different  colors  or  natures  by  molecular 
mierpenelralion  of  the  surfaces  in  contact  This 
limited  diffusion  is  characteristic  of  clad  products 
and  differentiates  them  from  products  metalized  in 
other  manners  (i.e..  by  normal  electroplatitjg)  The 
various  cladding  processes  include  pouring  molten 
cladding  metal  onto  the  basic  metal  followed  by 
rolling,  simple  hot-rolling  of  the  cladding  metal  to 
ensure  efficient  welding  to  the  basic  metal,  any 
other  method  of  deposition  of  superimposing  of  the 
cladding  metal  followed  by  any  mechanical  or 
thermal  process  to  ensure  welding  (i  c  . 
electrocladding).  in  which  the  cladding  metal 
(nickel.  Chromium,  etc.)  is  applied  to  the  basic 
metal  by  electroplating,  molecular  interpcnetration 
of  the  surfaces  in  contact  then  being  obtained  by 
heat  treatment  at  the  appropriate  temperature  with 
subsequent  cold  rolling  .See  Harmonir«d 
Commodity  Description  and  Coding  System 
Explanatory  Notes,  CJiapter  72.  Oneral  Note 
(IV)(C)(2)(e)  Stainless  clad  steel  plate  is 
manufactured  to  American  Society  for  Testing  and 
Materials  C  ASTM")  specifications  A263  (400  series 
stainless  types)  and  A2M  (300  series  stainless 
types).  Nickel  and  nickel-base  alloy  clad  steel  pUte 
is  manufactured  to  ASTM  specification  A265 
These  specifications  are  illustrative  but  not 
necessarily  ail-inclusive. 
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("Decision  Memorandum")  from  Jeffrey 
A.  May.  Director.  Office  of  Policy, 
Import  .Administration,  to  Faryar 
Shirzad.  Assistant  Secretar\'  for  Import 
Administration,  dated  October  1.  2001, 
which  is  hereby  adopted  by  this  notice. 
The  issues  discussed  in  the  Decision 
Memorandum  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margins  likely 
to  prevail  were  the  order  revoked, 
Parties  can  find  a  complete  discussion 
of  ail  issues  raised  in  this  review  and 
the  corresponding  re(.ommpndations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099.  of  the  main  (Commerce  building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
la. ita.doc.gov/frn.  under  the  heading 
"October  2001."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
antidumping  duty  order  on  clad  steel 
plate  from  [apan  would  likely  head  to 
continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margins: 


Manufacturer/exporter 


Margin 
(percent) 


The  Japan  Sleel  Company 
All  Others   


118  53 
118  53 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  undt-T  APCi  in  accordance 
with  19CFR  ,3.51  30.5  of  tho 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  herebv  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  .\PO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(ll  of  the  Act. 

Dated:  Oi.tobcr  1   ,;uui. 
loseph  A.  Spetrini.  I 

Acting  ,-\s-,;sfonf  Secretary  for  Import 

Administration. 

|FR  Doc.  01-25101  Filed  10-4-01:  8:45  am] 

BILLING  CODE  3S10-DS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
from  Brazil;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  ( )n  lune  4,  2001 ,  the 
Department  of  Commerce  published  the 
preliminar\'  results  of  administratu  e 
review  of  the  antidumping  duty  order 
on  frozen  concentrated  orange  juice 
from  Brazil  (66  FR  29330).  This  review 
covers  four  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States.  This  review  covers  the  period 
May  1,  1999,  through  April  30,  2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  not  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  do  not  differ 
from  the  preliminary'  results.  We  have 
determined  to  rescind  the  review  with 
respe<:t  to  Branco  Peres  Citrus  S.A.. 
CTM  Citrus  S.A..  and  .Sucorrico  S.A. 
because  they  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review.  The 
final  weighted-average  dumping  margin 
for  the  reviewed  firm  is  listed  below  in 
the  section  entitled    Final  Results  of 
Review." 

EFFECTIVE  DATE:  October  5,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkm  or  Elizabeth  Eastwood.  Office  of 
AD/CVD  Enforcement,  Office  2.  Import 
,Administration,  International  Trade 
Administration,  U.S  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N\V..  Washington,  DC  20230; 
telephone  (202)  482-0656  or  (202) 482- 
3874,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  .\ct  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguav  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
are  to  the  Department  of  Commerce's 
(the  Department's)  regulations  codified 
at  19  CFR  part  351  (2000) 


Background 

This  review  covers  four 
manufacturers/exporters  (;,p,,  Branco 
Peres  Citrus  S.A.  (Branco  Peres); 
Citrovita  Agro  Industrial  Ltda. 
(Citrovita)  and  its  affiliated  parties 
(Cambuhy  MC  Industrial  Ltda. 
(Cambuhy)  and  Cambuhy  Citrus 
Comercial  e  Exportadora  (Cambuhv 
Exportadora));  CTM  Citrus  S.A.  (CTM); 
and  Sucorrico  S.A.  (Sucorrico). 

On  June  4.  2001.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  frozen  concentrated  orange  juice 
(FCOJ)  from  Brazil,  See  Frozen 
Concentrated  Orange  Juice  from  Brazil: 
Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review.  66  FR  29330 
(June  4.  2001)  {Preliminary  Results). 

CTM  and  Sucorrico  claimed  that  they 
did  not  have  shipments  of  subject 
merchandise  to  the  United  States. 
Because  we  were  able  to  confirm  this 
with  the  Customs  Service,  in  accordance 
with  19  CFR  351.213(d)(3)  and 
consistent  with  our  practice,  we  are 
rescinding  our  review  for  CTM  and 
Sucorrico.  For  further  discussion,  see 
the  'Partial  Rescission  of  Review" 
section  of  this  notice,  below. 

Regarding  Branco  Peres,  we  were 
informed  by  the  Customs  Service  that 
there  was  an  entry  of  subject 
merchandise  produced  by  Branco  Peres 
during  the  period  of  review  (POR) 
which  was  withdrawn  from  a  bonded 
warehouse.  We  asked  Branco  Peres  to 
explain  the  circumstances  surrounding 
this  entry.  Banco  Peres  responded  that 
it  had  reported  the  sale  associated  with 
the  entrv'  in  question  in  the  prior  1997- 
1998  administrative  review  of  this 
proceeding.  We  have  confirmed  that  we 
reviewed  the  sale  associated  with  this 
entry  in  the  context  of  the  1997-1998 
administrative  review  completed 
August  11,  1999,  and  we  have, 
therefore,  determined  that  Branco  Peres 
did  not  have  any  reviewable  entries 
during  this  POR.  Accordingly,  we  are 
rescinding  our  review  of  Branco  Peres 
and  intend  to  order  liquidation  of  the 
entry  in  question  at  the  rate  in  effect  at 
the  time  of  entry,  in  accordance  with 
our  practice.  For  further  discussion,  see 
the  'Partial  Rescission  of  Review" 
section  of  this  notice,  below. 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  At  the 
request  of  Citrovita,  a  respondent  in  this 
review,  we  held  a  public  hearing  on 
August  30,  2001.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 
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Scope  of  the  Order 

The  merchandise  covered  b\'  this 
order  is  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currenth'  classifiable  under  item 
2009.1 1 .00  of  the  Harmomzt'd  Tariff 
Schedule  of  the  I  'nited  States  (HTSUS), 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  period  of  review  is  Mav  1.  1999. 
through  April  30.  2000. 

Partial  Rescission  of  Review 

As  noted  above,  Branco  Peres,  (TM, 
and  Sucorrico  informed  the  Department 
that  they  had  no  shipments  of  subject 
merchandise  to  the  IJnited  States  during 
the  POR,  We  have  confirmed  this  with 
the  Customs  Service  and  with 
information  submitted  bv  Branco  Peres 
from  a  previous  segment  of  this 
proceeding.  See  the  Memorandum  from 
lason  M.  Hoody  to  the  File,  entitled 
"U.S.  Sales  of  Branco  Peres  in  the  1997- 
1998  Antidumping  Duty  Administrative 
Review  on  Frozen  Concentrated  Orange 
fuice  from  Brazil,"  dated  May  29.  2001. 
Therefore,  in  accordance  with  19  CFR 
351.213(d)(3)  and  consistent  with  the 
Department's  practice,  we  are 
rescinding  our  review  with  respect  to 
Branco  Peres,  CTM,  and  Sucorrico.  (See 
e.g..  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  from  Turkey:  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review.  63  FR 
35190,  35191  dune  29,  1998):  and 
Certain  Fresh  Cut  Flowers  from 
Colombia:  Final  Results  and  Partial 
Rescission  of  Antidumping  Dutv 
Administrative  Review.  62  FR  53287, 
53288  (Oct.  14,  1997).) 

Affiliated  Producers 

During  the  previous  administrative 
review,  a  sister  company  to  Citrovita's 
parent  company  purchased  another 
Brazilian  producer  of  FCOI  and  that 
producers  affiliated  trading  company 
{i.e..  Cambuhy  and  Cambuhy 
Exportadora,  respectively).  In  that 
segment  of  the  proceeding,  we 
determined  that  if  was  appropriate  to 
treat  Citrovita  and  these  affiliated 
parties  as  a  single  entity  using  the 
criteria  outlined  in  19  CFR  351.401(f) 
See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Frozen  Concentrated  Orange 
fuice  from  Brazil.  65  FR  60406,  60407 
(Oct.  11,  2000)  (FCOf  1998-1999  Final 
Results).  Because  neither  Citrovita  nor 
Cambuhy  has  provided  any  new 
evidence  showing  that  this  finding  no 
longer  holds  true,  we  have  continued  to 


treat  Citrovita  and  Cambuhy  as  a  single 
entity  and  to  calculate  a  single  margin 
for  them  '  [See  e.g..  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  17998,  17999  (April  13. 
1999)  (unchanged  by  the  final  results).) 
Regarding  Cambuhy  Exportadora, 
however,  Citrovita  provided  information 
demonstrating  that  this  company  did 
not  function  as  a  producer  of  FCO) 
during  the  POR.  Accordingly,  we  have 
not  ccjllapsed  Cambuhy  Exportadora 
with  Citro\'ita  and  Cambuhy  for 
purposes  of  the  final  results. 

Cost  of  Production 

As  discussed  in  thp  Preliminary' 
Results,  we  conducttni  an  in\i'<tm,ition 
to  determine  whethei  (',itrii\  it.i  made 
home  market  sales  of  the  foreign  like 
product  during  the  POR  at  prices  below 
its  cost  of  production  (COP)  within  the 
meaning  of  section  773(b)(1)  of  the  Act. 
We  calculated  the  COP  for  these  final 
results,  and  performed  the  cost  test. 
following  the  same  methodology  as  in 
the  Preliminary  Results. 

Based  on  this  analysis,  we  found  that 
100  percent  of  Citrovita's  home  market 
sales  were  made  at  prices  less  than  the 
COP,  and  we  disregarded  them   For 
further  discussion,  see  the  Prelimman,' 
Results.  66  FR  at  29932. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  b\ 
parties  to  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  (Decision  Memo)  from 
Richard  W  Moreland,  Deput\  Assistant 
Secretary,'.  Import  Administration,  to 
Faryar  Shirzad.  Assistant  .Secretarv  for 
Import  Administration,  dated  October  2. 
2001.  which  is  hereby  adopted  b\  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  thi;- 
public  memorandum,  which  is  on  file  m 
the  Central  Records  Unit,  room  B-099. 
of  the  main  Department  building 

In  addition,  a  complete  version  of  thr 
Decision  Memo  can  be  accessed  directlv 
on  the  Web  at  http://ia.ita  doc  gov.  The 
paper  copy  ind  electronic  version  of  the 
Decision  Memo  are  identical  in  content 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  no  changes  to 


the  margin  calculations.  For  further 
discussion,  see  the  Decision  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentage 
exists  for  the  period  May  1.  1999. 
through  April  30,  2000: 


Manufacturer/exporter 

Percent 
margin 

Citrovita  Agro  Industrial  Ltda  / 
Cambuhy  MC  Industrial  Ltda 

15.98 

'  Hereinafter,  these  i.nnip.jnies  will  be  referred  to 
rolle<:livelv  as  "(jlrovita,    unless  otherwise  noted. 


The  Department  shall  determine,  and 
the  Customs  Ser\'ice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Accordingly,  we  have  calculated 
importer-specific  duty  assessment  rates 
for  the  merchandise  in  question  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  each 
importer  and  dividing  this  amount  by 
the  total  quantity  of  those  sales.  The 
assessment  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR 

Cash  Deposit  Requirements 

The  iullowmg  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  FCOJ  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication    t-  {tnvided  bv  section 
751(a)(1)  ('!  till'  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  established  in  the  final  results 
of  this  re\'ieu  .  [2.  inr  [)reviouslv 
nnestipated  mmpanies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-spec  ihi  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  re(  ent  period  for  the  manufacturer 
I'f  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
pcrc  ent.  the    all  others  "  rate  established 
in  thp  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(0 
to  nic  a  ( crtificate  regarding  the 
rfinitnirsement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  compiv  with  this  requirement 
ccnild  re'^^ilt  m  ttu^  Secretary's 
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presumptinn  that  reimbursement  of 
antidumping  ciuti^s  ncxurred  and  thf 
subsequent  a^^t'ssmcnt  uf  dnublfd 
antidumping  duties 

Ttiis  ndticp  sprees  a.s  the  only 
reminder  tn  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietarv'  information 
disclosed  under  .-XPO  in  accordance 
with  ly  C:FK  .i.Tl..'?05la)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  ludicial  protective  order  is 
hereb\'  requested   Failure  tn  comply 
with  the  regulations  and  th^>  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  "Tl(a)(l)  and 
777(i)  of  the  Act. 

Dated:  Octoherl.  2001.  | 

loseph  A.  Spetrini. 
Artmg  Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision  Nfemo 

C.onimf'nt^ 

1.  Ex(  hange  Kates 

2  Finant  ing  Expenses 

3.  Profit  Lsed  for  Constructed  Value 

fFR  DfM    01-25011  Filed  10-4-01;  8:45  am] 

BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-837]  I 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Greenhouse  Tomatoes  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

SUMMARY:  We  preliminarily  determine 
that  greenhouse  tomatoes  from  ("anada 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less-than-fair-value 
prices  as  provided  in  section  733  of  the 
Tariff  Act  of  1930.  as  amended  The 
estimated  margins  of  sales  at  less  than 
fair  value  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  October  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Minoo  Hatten.  AD/CVU 
Enforcement  3,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commen:e.  14th 
Street  and  Constitution  Avenue.  NW  . 
Washington.  DC  20230;  telephone;  (202) 


482-4794  or  (202) 482-1690, 

respecti\'elv 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1 ,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Defiartment  of 
Commerce's  (the  Department's) 
regulations  refer  to  19  CFR  part  351 
(April  2000). 

Baclcground 

Since  the  initiation  of  this 
investigation  [Initiation  of  Antidumping 
Duty  Investigation:  Greenhousp 
Tomatoes  From  Canada.  66  FR  20630 
(April  24.  2001)  [Initiation  S'otice]).  the 
following  events  have  occurred: 

On  May  14,  2001.  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  bv  reason  'if  imports  of 
greenhouse  tomatoes  from  Canada.  See 
ITC:  Investigation  No.  731-TA-925 
(Publication  No.  3224). 

Since  it  was  not  practicable  to 
examine  all  known  prf)ducers/exporters 
of  subject  merchandise,  in  accordance 
with  section  777A(c)(2)  of  the  Act  and 
19  CFR  351.204(c)(2).  on  May  15,  2001. 
we  selected  the  five  largest  producers/ 
exporters  of  greenhouse  tomatoes  from 
Canada  as  the  mandator\'  respondents  in 
this  investigation  For  further 
discussion,  see  the    Selection  of 
Respondents "  memorandum  dated  May 
15.  2001.  from  Laurie  Parkhill,  Director, 
Office  3,  to  Richard  W  Moreland, 
Deputy  Assistant  Secretan,-.  Group  I. 

On  Mav  16,  2001.  we  received  a 
request  from  the  Canadian  Embassy  on 
behalf  of  Westmoreland  Sales.  Golden 
lem  Produce  Inc  ,  and  MCN  .^cres  Ltd 
to  treat  these  companies  as  voluntary 
respondents  in  this  investigation.  On 
Mav  24.  2001.  these  potential  voluntary 
respondents  were  provided  with  a  copy 
of  the  questionnaire  and  specific  written 
guidance  on  the  Departments  criteria 
for  including  a  voluntary'  respondent  in 
the  investigation  We  have  not  received 
a  response  to  our  questionnaire  from 
anv  voluntary  respondents. 

On  Mav  24.  2001.  we  issued  the 
antidumping  questionnaire  to 
mandatory  respondents  BC  Hot  House 
Foods.  Inc..  Red  Zoo  Marketing  (a.k.a. 
Produce  Distributors.  Inc  ).  Veg  Gro 
Sales.  Inc  (a  k.a   K  &  M  Produce 
Distributors.  Inc  ).  I-D  Marketing.  Inc.. 


and  Mastronardi  Produce  Ltd.  In  the 
cover  letter  of  the  questionnaire,  we 
informed  the  mandatory  respondents 
that  we  had  initiated  a  cost-of- 
production  (COP)  inquiry  in  this  case. 
These  respondents  did  not  produce  the 
subject  merchandise.  Therefore, 
consistent  with  our  policy  regarding 
COP  investigations,  it  became  necessary 
to  select  producers  which  supplied  the 
five  respondents  in  order  to  gather  COP 
information  for  this  in\estigation.  We 
requested  comments  regarding  the 
selection  of  the  COP  respondents  and  on 
May  31.  2001.  and  June  21,  2001.  we 
received  comments  from  interested 
parties  regarding  the  selection  COP 
respondents.  On  June  29,  2001,  the 
Department  identified  the  COP 
resptindents.  See  the  "Identification  of 
Cost-of-Production  Respondents  ' 
memorandum  dated  lune  29.  2001,  from 
Laurie  Parkhill,  Director.  Office  3,  to 
Richard  W.  Moreland.  Deputy  Assistant 
Secretary,  Group  I.  After  identifying  the 
appropriate  companies  for  cost 
reporting  and  issuing  questionnaires  to 
these  companies,  we  discovered  that 
two  of  them  were  only  resellers  of 
greenhouse  tomatoes  and  not  growers. 
Therefore,  we  requested  COP  data  from 
the  growers  which  supplied  these 
resellers.  See  the  July  13  and  July  19. 
2001,  letters  from  Laurie  Parkhill, 
Director.  Office  3.  to  counsel  for  Veg  Gro 
Sales,  Inc.  and  J-D  Marketing,  Inc.. 
respectively. 

During  June,  July.  August,  and 
September  of  2001.  the  five  mandatory 
respondents  submitted  their  responses 
to  the  Department's  original  and 
supplemental  questionnaires. 

On  August  10.  2001.  pursuant  to 
section  733(c)(1)(A)  of  the  Act  and  19 
CFR  351.205(e).  the  petitioners  made  a 
timely  request  to  postpone  the 
preliminary'  determination.  We  granted 
this  request  on  August  15,  2001,  and 
postponed  the  preliminary- 
determination  until  no  later  than 
September  24,  2001  (see  Antidumping 
Dutv  Investigation  Covering  Greenhouse 
Tomatoes  from  Canada:  Notice  of 
Postponement  of  Preliminarv 
Determination.  66  FR  43838.  August  21, 
2001).  On  September  27,  2001,  the 
Department  postponed  the  due  date  for 
the  preliminary  determination  until  no 
later  than  October  1,  2001.  See 
Antidumping  Duty  Investigation  On 
Greenhouse  Tomatoes  from  Canada: 
Notice  of  Postponement  of  Preliminary 
Determination,  66  FR  49344.  September 
27.  2001. 

On  several  occasions  the  petitioners 
submitted  comments  arguing  that  the 
cost  respondents  for  BC  Hot  House 
Foods.  Inc.,  are  unrepresentative  of  the 
other  growers  that  supplied  the 
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respondent  with  greenhouse  tomatoes 
during  the  period  of  investigation  (POI). 
See.  e.g.,  the  petitioners'  [uly  11.  August 
3.  and  September  7.  2001.  submissions. 
The  petitioners  requested  that  wv  use 
the  weighted-average  yield  figure  for  all 
of  the  growers  that  supplied  BC  Hot 
House  Foods,  Inc..  during  the  POI  to 
adjust  the  COP  data  submitted  by  the 
cost  respondents.  For  this  preliminarv 
determination,  we  have  not  made  anv 
such  adjustment  to  the  COP  data.  For 
further  discussion,  see  the 
"Representativeness  of  Cost  Data 
Submitted  for  BC  Hot  House  Foods, 
Inc."  memorandum  dated  October  1 . 
2001.  from  Mark  Ross.  Acting  Program 
Manager,  to  Laurie  Parkhill,  Director. 
Office  3. 

Period  of  Investigation 

The  POI  is  Januarv'  1.  2000.  through 
December  31.  2000. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  consists  of  all  fresh  or 
chilled  tomatoes  grown  in  greenhouses 
in  Canada,  e.g..  common  round 
tomatoes,  cherr\'  tomatoes,  plum  or  pear 
tomatoes,  and  cluster  or    on-the-vine  " 
tomatoes.  Specifically  excluded  from 
the  scope  of  this  investigation  are  all 
field-grown  tomatoes. 

The  merchandise  subject  to  this 
investigation  may  enter  under  item 
numbers  0702.00.2000,  0702.00.2010. 
0702.00.2030,  0702,00.2035. 
0702.00.2060,  0702.00.2065. 
0702.00.2090.  0702.00.2095, 
0702.00.4000.  0702.00.4030. 
0702.00.4060.  0702.00.4090. 
0702.00.6000,  0702.00.6010. 
0702  00.6030.  0702.00.6035. 
0702.00.6060.  0702.00.6065, 
0702.00  6090.  and  0702.00.6095  of  the 
Harmonized  Tariff  .Schedule  of  the 
United  States  (HTSUS).  These 
subheadings  may  also  cover  products 
that  are  outside  the  scope  of  this 
investigation,  i.e..  field-grown  tomatoes 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive 

In  accordance  with  our  regulations, 
we  set  aside  a  period  of  time  for  parties 
to  raise  issues  regarding  product 
coverage  and  encouraged  all  parties  to 
submit  comments  within  20  calendar 
days  of  publication  of  the  Initiation 
Notice  (66  FR  20630).  On  May  14.  2001. 
BC  Vegetable  Greenhouse  1,  LP 
(BCVG),  filed  comments  requesting  that 
the  scope  be  limited  to  include  onlv 
hydroponic  tomatoes  and  expresslv 
exclude  "heirloom"  and  "organic" 
tomatoes  grown  in  greenhouses.  On  Mav 
21,  2001.  the  petitioners  filed  comments 


opposing  BCVG's  request  to  hniU  the 
scope.  After  considering  the 
respondent's  request  and  the 
petitioners'  objections,  we  determined 
that  the  scope  of  this  investigation 
should  remain  as  published  in  the 
Initiation  Notice.  Our  analysis  of  this 
scope  issue  is  detailed  in  the 
memorandum  from  Laurie  Parkhill. 
Director.  Office  3,  to  Richard  W. 
Moreland.  Deputy  Assistant  Secretary, 
Group  I,  dated  July  30.  2001,  enutled 
"Request  to  Limit  Scope  of 
Investigation." 

Facts  Available 

Red  Zoo  Marketing  sold  subject 
merchandise  to  an  affiliated  U  S 
importer.  Colasanti  Produce  a  Plants, 
Inc.  (Colasanti).  Colasanti  reported  that 
it  was  unable  to  report  specific  sales  nf 
the  subject  merchandise  because  it 
"does  not  keep  data  according  to 
separate,  individual  products"  See 
Colasanti  s  response  dated  July  25, 
2001,  at  page  C-]    Moreover.  Colasanti 
stated  that  "there  is  no  separate  data  for 
tomatoes,  only  for  produce,  which 
encompasses  tomatoes  and  hundreds  of 
other  products  '  Ibid  .\s  a  result. 
Colasanti  was  unable  to  report  sales  m 
the  manner  we  requested  Because 
Colasanti  did  not  report  it.^  sales  to  its 
unaffiliated  customers,  the  use  of  facts 
available  in  determining  the  margin  for 
Colasanti's  sales  is  warranted 

Based  on  Colasanti's  repre'sentations 
of  itself  as  a  small  grocery  store  and  the 
fact  that  it  does  not  keep  records  that 
would  allow  it  to  report  its  sales  data  in 
the  manner  we  require,  we  preliminanh 
determine  that  Red  Zoo  Marketing  and 
Colasanti  responded  to  our 
questionnaire  to  the  best  of  their  ability. 
There  is  no  evidence  on  the  rt'cord  to 
suggest  that  either  Red  Zoo  Marketing  or 
C^olasanti  did  not  cooperate  to  the  best 
of  its  ability   Red  Zoo  Marketing  and 
Colasanti  did  not  report  these  sales 
because  it  was  impossible  for  them  to  do 
so  based  on  their  records.  We  intend  to 
\erif\'  this  assertion. 

Because  we  preliminarily  determine 
that  Red  Zoo  Marketing  and  Colasanti 
responded  to  the  best  of  their  abilitv.  we 
have  determined  the  margin  for  sales 
through  Colasanti  using  non-adverse 
facts  available.  This  Tacts-available  rate 
is  the  weighted-average  margin  we  have 
calculated  for  Red  Zoo  Marketing  based 
on  its  sales  to  all  other  customers 
Because  this  facts-available  rate  is  based 
on  Red  Zoo  Marketing's  own  record 
data,  it  is  not  necessarv  \o  corroborate 
this  information.  We  have  applied  facts 
available  by  excluding  Red  Zoo 
Marketing's  sales  to  Colasanti  from  Red 
Zoo  Marketing's  U.S.  sales  database. 


Product  Qimparisuns 

Pursuant  to  section  771(16)  of  the  Act, 
all  products  produced  by  the 
respondents  that  are  within  the 
definition  of  the  scope  of  the 
investigation  and  were  sold  in  the  home 
market  during  the  POI  fall  within  the 
definition  of  the  foreign  like  product. 
On  May  2,  2001,  we  solicited  comments 
from  interested  parties  regarding 
product-matching  criteria  and  matching 
hierarchy.  The  interested  parties 
submitted  comments  on  this  issue  on 
May  14,  16,  and  18,  2001,  and 
September  18.  2001   As  part  of  their 
comments  on  the  product-matching 
criteria  and  matching  hierarchy,  certain 
mandator>'  respondents  also  commented 
that  the  Department  should  average 
prices  across  grades  and  sizes  within  a 
particular  type  when  making  product 
comparisons.' 

For  this  preliminary  determination  we 
have  not  averaged  prices  across  grades 
and  sizes  within  a  particular  type  for 
product  comparisons.  Instead,  for 
calculating  average  prices,  we  have 
relied  on  four  criteria  {i.e  .  type,  color, 
size,  and  grade)  to  establish  distinct 
"models"  which  we  then  used  to  match 
U.S.  sales  of  subject  merchandise  to 
identical  home-market  sales  of  the 
foreign  like  product  Based  on  our 
overall  analysis  of  the  greenhouse- 
tomato  industry,  we  determined  that  the 
type,  color,  size,  and  grade  of  tomatoes 
correspond  to  physical  differences  and 
associated  commercial  differences  that 
are  important  for  product-matching  and 
obtaining  a  reasonable  comparison  of 
prices. 

We  have  also  determined  that  it  is  not 
appropriate  to  compare  prices  of 
products  that  do  not  have  the  same  type. 
color,  size,  and  grade  because  these  are 
significant  physical  characteristics 
which  will  affect  the  price 
comparability  of  these  products.  We  can 
not  account  for  these  differences  by 
means  of  a  traditional  difference-in - 
merchandise  adjustment.  Specifically. 
the  respondents  in  this  investigation 
have  reported  that  their  methods  of 
tracking  costs  and  the  nature  of 
producing  greenhouse  tomatoes  does 
not  allow  them  to  distinguish  costs  by 
grade,  size,  or  color.  See,  e.g.,  page  5  of 
the  September  18.  2001.  comments  from 
the  Ontario  respondents  and  page  D-1 
of  the  August  6,  2001 ,  response  of  BC 


'  On  September  27.  2001.  the  petitioners 
submitted  information  ami  ai^iument  in  support  ot 
using  monthly  weighted-averdgp  pnces  and  nol 
annual-average  prices  for  the  margin  cakulalions. 
This  infoinnation  was  received  too  late  for  us  In 
consider  for  this  prelimmary  determination  We 
will  review  this  information  and  evaluate  the 
appropriateness  of  this  methudolog)  for  the  final 
determination 
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Hot  House  Foods.  Inc..  to  our  COP 
questionnaire.  In  accordance  with  19 
CFR  351  41 1.  we  generally  will  make  a 
reasonable  allowance  for  differences  in 
physical  characteristics  by  considering 
differences  in  variable  costs  associated 
with  the  physical  differences.  Since  the 
respondents  have  reported  that  thev 
cannot  report  costs  that  distinguish 
between  factors  other  than  type,  we 
have  matched  sales  of  subject 
merchandise  to  home-market  sales  of 
identical  type,  color,  size,  and  grade,  hut 
not  to  home-market  sales  of  similar 
merchandise.-  This  methodology  is 
consistent  with  that  taken  in  other 
antidumping  proceedings  which 
involved  foreign  like  product  with 
significant  differences  for  which  we 
could  not  account  by  means  of  a 
difference-in-merchandise  adjustment 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Fresh  Tomatoes  from  \te.\ico,  61  FR 
56608,  56610  (November  1.  19961,  ami 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  nf  Final  Determination: 
Fresh  Atlantic  Salmon  from  Chile,  63 
FR  2664,  2666  (lanuary  16.  1998). 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
greenhouse  tomatoes  to  the  United 
States  were  made  at  less-than-fair-value 
prices,  we  compared  the  export  price  or 
constructed  export  price  (CEP)  to  the 
normal  value  In  accordance  with 
section  777A(dKl)(A)(i)  of  the  Act.  we 
compared  POI  weighted-average  export 
prices  and  CEPs  to  normal  values  Any 
company-specific  changes  to  the  export- 
price,  CEP.  and  normal-value 
calculations  are  discussed  in  each 
company's  individual  preliminary 
determination  analysis  memorandum 
from  analyst  to  file  dated  October  1. 
2001,  and  described  in  the    Company- 
Specific  Changes  to  Normal  Value  and 
U.S.  Price"  section  of  this  notice. 

Export  Price 

We  calculated  export  price,  in 
accordance  with  section  772(a)  of  the 
Act.  for  those  sales  where  the 
merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  by  the 
exporter  or  producer  outside  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  based 
on  the  facts  of  the  record.  We  calculated 
export  price  based  on  packed  FOB  or 
delivered  prices  to  unaffiliated 


•<  Wp  w!ll  fxdmirif  this  issue  further  at 
vprifitation  ^nd  mnkf  iiUKiifications  as  necessary 

for  the  fiiidl  (letcnniiidliun. 


purchasers  in  the  United  States.  We 
identified  the  correct  starting  price  by 
accounting  for  billing  adjustments  (e.g.. 
the  adjustments  for  damage,  quality,  or 
f  nndition  claims)  and  making 
deductions  for  early-payment  discounts 
and  rebates,  where  applicable.  We  also 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772((:)(2)(  A)  of  the  Act.  These  included, 
where  appropriate,  foreign  inland 
freight,  foreign  brokerage  and  handling, 
foreign  warehousing  expenses,  and  U,S. 
inland  freight  expenses. 

Constructed  Export  Price 

We  calculated  the  CEP,  in  accordance 
with  section  772(b)  of  the  Act,  for  sales 
made  to  the  first  unaffiliated  purchaser 
that  took  place  after  importation  into  the 
Inited  States.  We  based  the  CEP  on  the 
packed,  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
identified  the  correct  starling  price  by 
accounting  for  billing  adjustments  (e.g., 
thf  adjustments  for  damage,  quality,  or 
I  ondition  claims)  and  making 
deductions  for  early-payment  discounts 
and  rebates,  where  applicable.  We  also 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(cl(2)(A)  of  the  Act.  These  included 
foreign  inland  freight,  foreign  brokerage 
and  handling,  foreign  warehousing 
expenses,  and  LIS.  inland  freight 
expenses.  In  accordance  with  section 
772(d)(1)  of  the  Act.  we  deducted  those 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
U'nited  States,  including  direct  selling 
expenses  (commissions,  credit 
expenses),  inventorv  carrying  costs.  U.S. 
repacking  expenses,  and  indirect  selling 
expenses.  Finally,  where  applicable  we 
made  an  adjustment  for  C:EP  profit  in 
accordance  with  section  772(dK3j  of  the 
Act. 

Normal  Value 

A.  Home-Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  normal  value  (i.e..  whether 
the  aggregate  volume  of  home-market 
sales  of  the  foreign  like  product  is  equal 
to  or  greater  than  five  percent  of  the 
aggregate  volume  of  U.S.  sales),  we 
compared  each  respondent's  volume  of 
home-market  sales  of  the  foreign  like 
product  to  its  volume  of  U.S.  sales  of  the 
subject  merchandise  in  accordance  with 
section  773(a)(li(B)  of  the  Act.  Since 
each  respondent's  aggregate  volume  of 
home-market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
the  volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  that  the 


home  market  was  viable  for  all 
respondents. 

B.  Affiliated-Party  Transactions  and 
Arm's-length  Test 

The  Department's  standard  practice 
with  respect  to  the  use  of  home-market 
sales  to  affiliated  parties  for  normal 
value  is  to  determine  whether  such  sales 
are  at  arm's-length  prices.  Therefore,  in 
accordance  with  that  practice,  we 
performed  an  arm's-length  test  for  the 
two  mandatory  respondents  that 
reported  home-market  sales  to  affiliates 
(i.e..  Red  Zoo  Marketing  and  I-D 
Marketing,  Inc.). 

We  excluded  from  our  analysis  sales 
respondents  made  to  affiliated 
customers  in  the  home  market  which 
were  not  at  arm's-length  prices  because 
we  considered  them  to  be  outside  the 
ordinary  course  of  trade.  See  19  CFR 
351.102(b).  To  test  whether  these  sales 
were  made  at  arm's-length  prices,  we 
compared  the  prices  of  sales  to  affiliated 
and  unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  rebates,  and 
packing  expenses.  Where  the  price  to 
the  affiliated  party  was  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  parties,  we  determined  that 
sales  made  to  the  affiliated  partv  were 
at  arm's  length.  See  19  CFR  351, 403(c), 

C.  Cost-of-Production  Analysis 

Based  on  our  analysis  of  an  allegation 
contained  in  the  petition,  we  found  that 
there  were  reasonable  grounds  to 
believe  or  suspect  that  sales  of 
greenhouse  tomatoes  in  the  home 
market  were  made  at  prices  below  their 
COP.  Accordingly,  pursuant  to  section 
773(b)  of  the  Act,  we  initiated  a 
countrywide  sales-below-cost- 
investigation  to  determine  whether  sales 
were  made  at  prices  below  their 
respective  COP  (see  Initiation  Notice,  66 
FR  20630). 

1.  Calculation  of  the  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  general  and 
administrative  expenses  (G&A), 
including  interest  expenses,  and  home- 
market  packing  costs.'" 

2.  Test  of  Home-Market  Sales  Prices 

In  determining  whether  to  disregard 
home-market  sales  made  at  prices  less 


'On  September  14.  2001.  BC  Hot  House  Foods. 
Inc ..  submitted  information  on  alleged  startup  costs 
incurred  durinji  the  POI.  We  received  this 
information  too  late  to  be  considered  for  this 
preliminarv  determination.  We  will  review  this 
information  and  evaluate  the  appropriateness  of 
such  an  adjustment  for  the  final  determination 
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than  their  COP.  we  examined,  in 
accordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act,  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  did  not  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Because 
greenhouse  tomatoes  are  a  highly 
perishable  agricultural  product, 
pursuant  to  the  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Doc.  103-316,  Vol.  1 
(1994)  (SAA),  at  832  and  section 
773(b)(2)(C)(ii)  of  the  Act,  to  determine 
whether  below-cost  sales  were  made  in 
substantial  quantities  within  an 
extended  period  of  time,  we  compared 
the  weighted-average  per-unit  price  of  a 
given  product  sold  in  th«  home  market 
during  the  POI  to  the  weighted-average 
per-unit  COP  of  that  product  over  the 
POI.  In  accordance  with  section 
773(b)(2)(B)  of  the  Act,  we  have 
determined  that  the  POI  is  an  extended 
period  of  time.  Where  a  respondent's 
weighted-average  per-unit  price  of  a 
given  product  was  greater  than  or  equal 
to  the  respective  weighted-average  COP. 
we  did  not  disregard  any  below-cost 
sales  of  that  product,  because  we 
determine  that  in  such  instances  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  a 
respondent's  weighted-average  per-unit 
price  of  a  given  product  was  less  than 
the  respective  weighted-average  COP, 
we  found  that  below-cost  sales  were 
made  within  an  extended  period  of  time 
in  substantial  quantities  within  the 
meaning  of  section  773(b)(2)(C)(ii)  of  the 
Act. 

Pursuant  to  section  773(b)(2)(D>of  the 
Act,  we  examined  whether  individual 
transactions  made  at  prices  found  to  be 
below  cost  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
Where  the  analysis  described  above 
resulted  in  a  determination  that  the 
below-cost  sales  of  these  perishable 
products  were  made  in  "substantial 
quantities"  over  an  "extended  period  of 
time."  we  also  determined  that 
individual  below-cost  sales  were  not  at 
prices  sufficient  to  recover  costs  within 
a  reasonable  period  of  time.  Where  sales 
of  a  given  product  were  made  (1)  within 
an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  did  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  identified  individual  below-cost 
transactions  by  comparing  the 
individual  transaction  prices  to  the 
respective  weighted-average  COP. 

3.  Results  of  the  COP  Test 

For  all  respondents  we  have 
disregarded  individual  below -cost 


transactions  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  normal  value,  in 
accordance  with  section  773(b)(l )  of  the 
Act, 

D.  Calculation  of  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that,  where  normal  value  cannot  be 
based  on  comparison-market  sales, 
normal  value  may  be  based  on 
constructed  value.  Accordingly,  for  all 
five  respondents,  when  home-market 
sales  of  comparison  products  were  not 
available,  either  because  there  were  no 
sales  of  a  comparable  product  or  we 
disregarded  all  sales  of  the  comparable 
product  as  a  resuh  of  the  COP  test,  we 
based  normal  value  on  constructed 
value. 

In  accordance  with  sections  773(e)(1) 
and  (e)(2)(A)  of  the  Act.  we  calculated 
constructed  value  based  on  the  sum  of 
the  cost  of  inaterials  and  fabrication  for 
the  foreign  like  product  plus  amounts 
for  selling  expenses,  G&A,  including 
interest,  profit,  and  U.S.  packing  costs 
We  calculated  the  cost  of  materials  and 
fabrication  based  on  the  methodology 
described  in  the  "Calculation  of  the  Cost 
of  Production"  section  of  this  notice  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  selling  expenses. 
G&A.  and  profit  on  the  amounts 
incurred  and  realized  by  the  mandator, 
respondents  and  the  cost  respondents  in 
coiuiection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  countr> . 

A.  Level  of  Trade 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  normal  value 
based  on  sales  in  the  comparison  markel 
at  the  same  level  of  trade  as  the  export- 
price  or  CEP  transaction.  Sales  are  made 
at  different  levels  of  trade  if  they  are 
made  at  different  marketing  stages  (or 
their  equivalent).  See  19  CFR 
351.412(c)(2).  Substantial  differences  in 
selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id.:  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa. 
62  FR  61731,  61732  (November  19. 
1997).  In  order  to  determine  whether  the 
comparison-market  sales  were  at 
different  stages  in  the  marketing  process 
than  the  U.S.  sales,  we  reviewed  the 
distribution  system  in  each  market  {i.e., 
the  chain  of  distribution).''  including 


selling  functions,  class  of  customer  (or 
customer  category),  and  the  level  of 
selling  expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act   in  identif)-ing  levels  of  trade  for 
the  export-price  and  home-market  sales 
(i.e..  normal  value  based  on  either 
home-market  or  third-country  prices'^), 
we  ( (insider  the  starting  prices  before 
any  adjustments  For  CEP  sales,  we 
consider  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  sertjon 
772(d)  of  the  Act-  See  .\1icron 
Technology.  Inc.  v   United  Slates.  243  F 
3d  1301,  1314-1315  (Fed   Cir   2001).    . 

When  the  Department  is  unable  to 
match  I'  S  sales  to  sales  n(  the  foreign 
like  product  in  the  comparison  market 
at  the  same  level  of  trade  «s  the  exfK)rt 
price  or  CEP.  the  Department  may 
compare  the  I'  S  sale  to  sales  at  a 
different  level  of  trade  in  the 
comparison  market   In  comparing  the 
export- price  or  CEP  sales  to  sales  of  the 
foreign  like  product  at  a  different  level 
of  trade  in  the  comparison  market 
where  available  data  make  it 
practicable,  we  make  a  levei-of-trdde 
adjustment  under  section  7"3(a)(7)(A)  oi 
the  Act   Finally,  for  CEP  sales  onlv.  if 
a  normal-value  level  of  trade  is  more 
remote  from  the  facton  than  the  CEP 
l»vel  of  trade  and  we  are  unable  to  make 
a  level-of-trade  adjustment   we  shall 
grant  a  CEP  offset,  as  provided  in 
section  773(a)(7)(B)  of  the  Act   See 
Notice  of  Final  Determmcitinp  of  Sales 
at  Less  Than  Fair  Value  Ortain  (Mt-tn- 
Length  Carbon  Steel  Plate  from  South 
Africa.  62  FR  61731  (November  19, 
1997) 

We  obtained  information  from  eat  h 
respondent  regarding  the  marketing 
stages  involved  in  making  the  reported 
home-market  and  IS  sales,  in(  hiding  a 
description  of  the  selling  ac  tivities 
performed  by  the  respondents  for  each 
channel  of  distribution  Detailed 
company-specific  le\el-oftrade  findings 
are  discussed  in  detail  in  the  (  omiMin- 
specific  preliminary  determination 
analysis  memoranda  and  described 
below 

With  respect  to  Red  Zoo  MHrketinp, 
\'eg  Cro  Sales,  ln(   ,  f-L)  Marketing;,  Im   . 
and  Mastronardi.  we  found  that  caf  h 
performed  similar  sfllinc  hirn  lnin>  for 


■•  Thp  markt-ling  p^xl•^^  iii  itu-  I  mli-ii  sintf 
home  markets  begin.s  with  tht^  produi.er  mui 


>vtenHs  to  the  sale  tif  the  final  user  or  tonsumer 
The  (  hain  of  duthbution  between  the  two  may  have 
many  or  few  bnks,  and  the  respondents'  sales  ocxur 
somewhere  along  this  i  hdin  in  performing  this 
evaluation,  we  considered  the  narrative  respondent 
1(1  determine  where  in  the  chain  of  distribution  the 
sale  occurs. 

"■  Where  normal  value  is  based  on  constructed 
V  diup.  we  determined  the  normal-value  level  of 
trade  based  on  the  level  of  trade  of  the  sales  from 
which  we  derive  sellinR  expenses.  (i»A.  and  profit 
i(>r  constructed  value,  where  possible. 
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all  of  its  home-market  channels  of 
distribution  such  that,  in  each  case,  we 
found  one  level  of  trade  in  the  home 
market.  In  addition,  each  company 
performed  similar  selling  functions  for 
their  channels  of  distribution  such  tlat 
in  each  case  we  found  one  level  of  trade 
in  the  I  'nited  States.  For  all  four 
respondents,  we  found  that  each 
companies  single  home-market  level  of 
trade  is  the  same  as  its  smgle  U.S.  level 
of  trade.  Therefore,  it  was  not  necessarv' 
to  make  a  level-of-trade  adjustment 

For  BC  Hot  House  Foods.  Inc.,  based 
on  differences  in  customer  categories 
and  selling  activities  among  its  home- 
market  channels  of  distribution,  we 
determined  that  the  sales  were  made  at 
two  levels  of  trade.  Similarly,  we  found 
two  levels  of  trade  for  BC  Hot  House 
Foods,  Inc's  export-price  and  CEP  sales 
to  the  I'.S.  market  Where  possible,  we 
matched  export-price  and  CEP  sales  to 
sales  at  the  same  level  of  trade  in  the 
home  market  and  made  no  level-of-trade 
adjustment.  Where  we  matched  export- 
price  sales  or  CEP  sales  to  home-market 
sales  at  a  different  level  of  trade,  in 
accordance  with  section  773(a)(7)(A)  of 
the  Act,  we  determined  whether  there 
was  a  pattern  of  consistent  price 
differences  between  these  different 
levels  of  trade  in  the  home  market. 
Based  on  an  analysis  of  the  price 
differences  between  the  two  home- 
market  levels  of  trade,  we  found  that 
there  was  a  pattern  of  consistent  price 
differences,  and  we  calculated  a  level- 
of-trade  adjustment  for  the  differences. 

F  Calculation  of  S'ormal  Value  Based 
On  Home-Market  Pnce'i 

We  calculated  normal  value  based  on 
packed,  ex-distribution  warehouse  or 
delivered  prices  to  unaffiliated 
customers  or  pnces  to  affiliated 
customers  that  we  determined  to  be  at 
arm's  length.  To  identify-  the  correct 
starting  price,  we  accounted  for  billing 
adjustments,  where  appropriate  We 
made  deductions,  where  applicable,  for 
earlv-pavment  discounts  and  other 
discounts  and  rebates  We  also  made 
adjustments  for  inland  freight  and 
warehousing  expense,  where 
appropriate,  in  accordance  with  section 
773{a)(6)(B)(iii)  of  the  Act  In  addition, 
we  made  adjustments  under  section 
773(a)(6)(C)(iii)ofthe  Actand  19CFR 
351  410  for  differences  in  circumstances 
of  sale  for  commissions,  imputed  credit 
expenses,  and  other  direct  selling 
expenses.  We  also  made  adjustments,  in 
accordance  with  19  CFR  351.410(e).  for 
indirect  selling  expenses  incurred  cm 
home-market  or  U.S.  sales  where 
commissions  were  granted  on  sales  in 
one  market  but  not  in  the  other  We  also 
added  U.S.  packing  costs  and  deducted 


home- market  packing  costs  in 
accordance  with  sections  773(aK6)(A) 
and  (B)  of  the  Act,  respectively.  Finally, 
where  appropriate,  we  made  an 
adjustment  for  differences  in  level  of 
trade  under  section  773(a)(7)(A)  of  the 
Act  and  19  CFR  351.412(b)-(e). 

G.  Calculation  of  \'ormal  Value  Based 
on  Constructed  Value 

For  comparisons  of  price  to 
constructed  value,  we  made  adjustments 
to  constructed  value  in  accordance  with 
section  773(a)(8)  of  the  Act.  Where  we 
compared  constructed  value  to  CEP.  we 
made  circumstances-of-sale  adjustments 
by  deducting  HM  direct  selling 
expenses  Where  we  compared 
constructed  value  to  EP,  we  made 
circumstances-of-sale  adjustments  by 
deducting  HM  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
FinalU  .  we  made  an  adjustment  for 
differences  in  level  of  trade  under 
section  773(a)(7)(A)  of  the  Act  and  19 
CFR351.412(b)(e). 

Company-Specific  Changes  to  Normal 
Value  and  U.S.  Price 

We  relied  on  data  submitted  by  the 
respondents  except  as  discussed  in  our 
company-specific  preliminary 
determination  analysis  memoranda. 
Any  company-specific  changes  to  the 
export-price.  CEP,  and  normal-value 
calculations  arc  described  below. 

We  relied  on  (X)P  data  submitted  by 
the  cost  respondents  except  as 
discussed  in  our  company-specific 
preliininarv  calculation  memoranda.  We 
have  calculated  a  simple-average  cost  in 
situations  where  a  respondent  reported 
more  than  one  cost  for  the  same 
product  See  Fresh  knvifruit  From  New 
Zealand:  \ntice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value,  56  FR 
60092  (November  27,  1991),  and  Live 
(battle  From  Canada:  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  64  FR  56738,  56751-52 
(October  21,  1999). 

For  all  the  cost  respondents,  we 
revised  the  calculations  of  the  financial- 
expense  rate.  In  addition,  for  some  cost 
respondents,  we  revised  the  G&A  rate, 
variable-overhead  calculation,  and 
fixed-overhead  calculation. 

Red  Zoo  Marketing 

Wo  excluded  Red  Zoo  Marketing's 
home-market  zero-priced  sample  sales. 
We  revised  the  calculation  of  the  cost  of 
manufacture  to  disallow  the  claimed 
energv-cost  adjustment,  the  claimed 
amortization  adjustments  for  a  new 
trough  system,  and  the  claimed 
depreciation  adjustment.  In  addition, 
we  segregated  the  reported  costs  by  type 
of  tomato  [eg.,  cherry,  roma).  Finally, 


we  recalculated  the  ratios  of  the  G&A 
expense  and  interest  expense  to  reflect 
the  revised  cost  of  manufacturing, 

BC  Hot  House  Foods.  Inc. 

We  reallocated  the  advertising  costs 
that  BC  Hot  House  Foods,  Inc,  reported 
for  its  sales  of  subject  merchandise  and 
we  calculated  an  amount  for  credit 
expenses  on  certain  U.S.  transactions  for 
which  the  respondent  had  not  received 
payment.  We  revised  the  calculation  of 
G&A  expenses  to  include  head-office 
management  fees.  Additionally,  in  the 
absence  of  audited  consolidated 
financial  statements,  we  recalculated 
the  interest-expense  rates  based  on  the 
financial  statements  of  the  selected  cost 
respondents. 

Veg  Gro  Sales,  Inc. 

We  excluded  from  our  analysis  home- 
market  and  U.S.  sales  of  greenhouse 
tomatoes  that  were  reported  as  grown  in 
countries  other  than  Canada.  In 
addition,  we  excluded  all  zero-priced 
U.S.  sample  transactions  from  our 
analysis. 

We  revised  the  calculation  of  the  cost 
of  manufacture  to  disallow  certain 
claimed  adjustments.  With  regard  to 
both  cost  respondents  for  Veg  Gro  Sales, 
Inc.,  we  revised  the  calculation  of 
variable  overhead  costs  to  include  all 
heating  costs  incurred  during  the  POI. 
We  also  revised  the  calculation  of  fixed 
overhead  to  include  all  depreciation 
charges  incurred  during  the  POI,  For 
one  of  Veg  Gro  Sales.  Incs  cost 
respondents,  we  revised  the  fixed- 
overhead  calculation  to  include  the 
excluded  costs  for  renting  a  cooler.  We 
adjusted  G&A  expenses  to  include 
management  fees  and  we  revised  the 
calculation  of  the  financial-expen.se  rate 
to  include  short-term  interest  income 
received  from  affiliates  and  all  long- 
term  interest  expenses  incurred  by  the 
company. 

For  the  other  Veg  Gro  Sales.  Inc.,  cost 
respondent,  we  revised  the  G&A  rate 
calculation  to  include  shareholders'  life- 
insurance  premiums.  We  also  revised 
this  cost  respondent's  financial-expense 
rate  to  exclude  imputed  short-term 
interest  income  and  include  all  long- 
term  interest  expense  experienced  by 
the  company. 

Because  we  did  not  receive 
information  concerning  the  G&A  and 
financial  expenses  experienced  by  the 
exporting  company,  Veg  Gro  Sales.  Inc., 
we  calculated  a  rate  which  refiects  these 
G&A  and  financial  expenses. 

Mastronardi 

We  did  not  include  home-market 
sales  for  which  we  had  no  cost 
information  and  removed  all  zero-priced 
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sample  transactions  from  our  analysis. 
We  recalculated  packing  expenses  and 
credit  expenses  for  certain  U.S.  sales. 
We  excluded  sales  of  greenhouse 
tomatoes  produced  outside  of  Canada. 
We  did  not  include  U.S.  sales 
transactions  for  which  we  had  no  cost 
information,  which  represented  less 
than  one  percent  of  Mastronardi's  U.S. 
sales,  and  removed  all  zero-priced 
sample  transactions  from  our  analysis. 

We  revised  the  calculation  of  variahle 
overhead  costs  to  include  all  heating 
costs  incurred  during  the  POI.  We 
included  the  total  cost  of  the  plastic 
covers  recorded  as  a  general  repair  and 
maintenance  expense  in  the  normal 
books  and  records  of  the  companv  in  the 
G&A  expense-rate  calculation.  We 
revised  the  denominator  in  the  financial 
expense  rate  calculation  to  reflect  the 
total  cost  of  goods  sold  i^cnirred  bv  the 
consolidated  entity. 

I-D  Marketing,  Inc. 

We  assigned  a  customer  relationship 
for  1-D  Marketmg.  Inc.'s  home-market 
affiliate  in  order  to  perform  the  arm's- 
length  test.  We  did  not  include  home- 
market  sales  for  which  we  had  no  cost 
information  and  removed  all  zero-priced 
sample  transactions  from  our  analysis. 

We  recalculated  packing  expenses 
and  credit  expenses  for  certain  U.S. 
sales.  We  did  not  include  U.S.  sales  for 
which  we  had  no  cost  information, 
which  represented  less  than  one  percent 
of  J-D's  marketing  Inc.'s  U.S.  sales,  and 
we  removed  all  zero-priced  sample 
transactions  from  our  analysis  of  U.S. 
sales. 

We  revised  the  calculation  of  variable 
overhead  costs  to  include  all  heating 
costs  incurred  during  the  POI.  We 
revised  the  calculation  of  fixed 
overhead  costs  to  include  all 
depreciation  charges  incurred  during 
the  POI.  We  adjusted  G&A  expenses  to 
include  the  total  executive  salaries  and 
exclude  an  adjustment  for 
reimbursements  from  expenses  paid  on 
behalf  of  owners.  We  also  adjusted  the 
company's  interest-expense  rate  to 
include  all  interest  expenses  incurred 
by  the  company  and  to  include  total 
cost  of  goods  sold  in  the  denominator. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act  based  on  the 
exchange  rate  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  ioformation  upon 


which  we  will  rely  in  making  our  final 
determination 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act.  we  are  directing  the  Cus1nm'< 
Ser\'ice  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  except 
for  exports  by  J-D  Marketing.  Ini     that 
are  entered,  or  withdrawn  frfini 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  We  will  instruct 
the  Customs  Ser\ice  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  bv 
which  the  normal  value  e.xceeds  the 
exp       price  or  CEP,  as  indicated  in  the 
chart  below.  These  suspension-of- 
iiquidatiun  instructions  will  remain  m 
effect  until  turther  notic:e  The 
weighted-a\  erago  dumping  margins  are 
as  follows: 


Exporter  grower 

Wetghted- 

average 

margin 

percentage 

BC  Hot  House  Foods  inc 

Red  Zoo  Marketing  (a  K  a 

Produce  Distnbutors  Inc  i 
Veg  Gro  Sales.  Inc  (a  K  a  K  & 

M  Produce  Distnbutors  Inc  ) 
J-D  Marketing   Inc               

50.75 

23  17 

2  45 
0  CX) 

Mastronardi  Produce  Ltd    

5  54 

All  Ottiers    

32  36 

FTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determination  If  our  final 
antidumping  determination  is 
affirmative,  the  ITC  will  determine 
before  the  later  of  120  days  after  the  date 
of  this  preliminanr'  determination  or  45 
days  after  oiir  final  determination 
whether  these  imports  are  materially 
injuring,  or  threaten  material  in)un'  to. 
the  U.S  industry 

Disclosure 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  in  this 
proceeding  in  accordance  with  19  CFR 
351.224(b). 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  the  issuance  of  the  Department's 
verification  reports  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  sununaries 
should  be  limited  to  five  pages  total, 
including  footiiotes.  In  accordance  with 


section  774  of  the  Act,  we  will  hold  a 
public  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made,  the 
hearing  will  be  tentatively  held  three 
days  after  the  deadline  for  submission  of 
the  rebuttal  briefs  at  the  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC.  20230.  Parties  should 
confirm  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
r(>quest  to  the  Assistant  Secretan,"  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870.  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain  the  following 
information:  (1)  The  party's  name. 
address,  and  telephone  number:  (2)  the 
number  of  participants:  and  (3)  a  list  of 
the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  We  will  make  our 
final  determination  no  later  than  75 
ddvs  after  the  date  of  this  prelimindr\ 
lit'termindtion 

Thl^  deternunatinn  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)ofthe  Act. 

Dated  Cklober  1,  2001. 
loseph  A.  Spetrini, 

Artmg  Assistant  Secretary  for  Import 

Administration. 

iFR  Do(    01 -2.S  100  Filed  10-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administratkon 

[A-475-818:  A^4d9-80S] 

Rnal  Results  of  Expedited  Sunset 
Reviews:  Certain  Pasta  From  (taty  and 
Turkey 

AGENCY:  Import  ,^dmlnKstrdtlon 
International  Trade  .administration 
Department  of  Cnmmen:e 
ACTION:  Notice  of  final  results  of 
expedited  sunset  re\iews  (ertain  pasta 
from  Italv  and  Turke\ 


SUMMARY:  On  June  1    2001.  the 
Department  of  Commerce  ("the 
Department")  initiated  five-year 
("sunsef'J  reviews  of  the  antidumping 
duty  orders  on  certain  pasta  !   pasta") 
from  Italy  and  Turkev  (6h  PR  29"7l) 
pursuant  to  section  75 Id  1  f)f  the  Tariff 
Act  of  1930.  as  amended  r  the  .Aii  t   j.  On 
the  basis  of  notices  of  intent  to 
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participate  and  substantive  comments 
filed  nn  behalf  of  the  domestic 
interested  parties,  and  inadequate 
response  and/or  request  for  waivers 
from  respondent  interested  parties,  the 
Department  conducted  expedited  (1^0- 
day)  sunset  reviews  of  these 
antidumping  duty  orders  As  a  result  (if 
these  reviews,  the  Department  finds  that 
revocation  of  the  antidumping  orders  on 
pasta  from  Italy  and  Turkey  would  he 
likelv  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 

EFFECTIVE  DATE:  October  5.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  V  Douthit  or  Carole  A.  Showers. 
Office  of  Policv  for  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NVV.  Washington.  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3217.  respectively 

SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

These  reviews  were  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act,  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20.  1998! 
("Sunset  Regulations ").  and  in  19  CFR 
part  351  (2000)  in  general.  Guidance  on 
methodological  or  anaU-tical  issues 
relevant  to  the  Departments  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
year  (  "Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policv  Bulletin.  63  FR  18871 
(April  16.  1998)  ("Sunset  Pohcv 
Bulletin"). 


Background 


I 


Regulations.-  The  domestic  interested 
parties  claimed  interested  party  status 
under  section  771(9)(C)  of  the  Act.  as 
producers  of  certain  pasta  in  the  United 
States.  On  lulv  2.  2001.  the  Department 
received  compU'te  substantive  responses 
from  the  domestic  interested  parties 
within  the  30-day  deadline  specified  in 
the  Sunset  Regulations  under  section 
351.218(d)(3)(i),'  We  did  not  receive 
substantive  responses  from  respondent 
interested  parties  in  these  proceedings. ■* 
As  a  result,  pursuant  to  19  CFR 
351.218(e){l)(ii)(C).  the  Department 
conducted  an  expedited.  120-day. 
sunset  review  of  these  antidumping 
duty  orders. 

Scope  of  Reviews 

Italy  IA-475-818) 

Imports  covered  hv  the  antidumping 
duty  order  on  pasta  from  Italy  include 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  fiavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  order  is  tvpicallv  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  poKethvlene  or 
polypropvlene  bags  of  varying 
dimensions 

Excluded  from  the  scope  of  this  order 
are  refrigerated,  frctzen.  or  canned 
pastas,  as  well  as  all  forms  of  egg  pasta, 
with  the  exception  of  non-egg  dry  pasta 
containing  up  to  two  percent  egg  whife. 
Also  excluded  from  this  order  are 
imports  of  orgaiiu  pasta  from  Italy  that 


On  [une  1 .  2001 .  the  Department 
initiated  sunset  reviews  of  the 
antidumping  dutv  orders  on  pasta  from 
Italy  and  Turkey  "(66  FR  29771). 
pursuant  to  section  751(c)  of  the  Act.' 
On  lune  15,  2001,  the  Department 
received  Notices  of  Intent  to  Participate 
on  behalf  of  New  World  Pasta, 
American  Italian  Pasta  Company, 
Borden  Foods  Corporation,  and  Dakota 
Growers  Pasta  Company  (collectively. 
"the  domestic  interested  parties""), 
within  the  applicable  deadline  specified 
in  section  351.218(dJ(lj(i)  of  the  Sunset 


'  .s..'  SiiiK  >•  if  Iniiiatinn  of  Five- Year  (Sunset) 
RevifWv   hh  FK  J4"l  dune  1.2001). 


-  See  Letter  of  Doraeslic  Party  Notice  of  Intent  to 
Participate — Sunset  Review  of  the  Antidumping 
Duty  Order  on  Certain  Pasta  from  Italy,  lune  15. 
2001.  and  Domestic  Party  Notice  of  Intent  to 
Participate — Sunset  Review  of  the  .Antidumping 
Duly  Order  on  Certain  Pasta  from  Turkey.  lune  in. 
2001 

'  See  Substantive  Response  by  the  Domestic 
Industry.  Sunset  Review  of  the  Antidumping  Dut\ 
Order  on  Certain  Pasta  from  Italy.  |iil>  2.  2(XH.  And 
Substantive  Response  by  the  Domp>>tic  Industn  , 
Sunset  Review  of  the  Antidumping  Duty  Ordt-r  on 
Certain  Pasta  from  from  Turkev,  juU  I.  2001 

*On  June  4.  2001.  La  Molisana  Industrie 
Alimentari  ("L.a  Molisana")  and  Molisana  U.S. 
entered  an  appearance  in  support  of  revocation  of 
the  antidumping  duty  order  on  Ortain  Pasta  from 
Italy.  On  June  27.  2001.  Rienzi  &  .Sons.  ln( . 
("Rienzi").  and  N.  Puglisi  tt  F.  Industna  Paste 
Alimentari  S.p.A.  ("Puglisi")  entcrt-d  an  appearance 
in  the  proceeding  on  Certain  Past.i  from  lldl>   These 
companies  did  not  submit  sutjstantive  responses  in 
this  review. 

On  lune  29.  2001  and  )uly  2.  2001.  the 
Department  received  waivers  of  participation  in  the 
Department  s  sunset  review  on  pastd  from  It^lv  on 
behelf  of  Delverde.SpA  ( 'DelvHrdc   ),  Tamm.t 
industri  Alimentari  di  C^pitanatii  SrL  ( "Tamma   ) 
and  Prodotti  .Mimentari  MfridHiiiali  S.r.L. 
("PAM") 


are  accompanied  by  the  appropriate 
certificate  issued  by  the  Instituto 
Mediterraneo  Di  Certificazione,  by 
Bioagricoop  Scrl,  by  QC&I  International 
Services,  by  Ecocert  Italia  or  by 
Consorzio  per  il  ControUo  del  Prodotti 
Biologici. 

The  merchandise  subject  to  the 
antidumping  duty  order  on  pasta  from 
Italv  is  currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
C'HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings: 

(1)  On  August  25,  1997.  the 
Department  issjted  a  scope  ruling, 
finding  that  multicolored  pasta, 
imported  in  kitchen  display  bottles  of 
decorative  glass  that  are  sealed  with 
cork  or  paraffin  and  bound  with  raffia, 
is  excluded  froni  the  scope  of  the  order. 
See  Memorandum  from  Edward  Easton 
to  Richard  Moreland,  dated  August  25, 
1997,  on  file  in  the  Central  Records  Unit 
("CRU"")  of  the  main  Commerce 
Building,  Room  B-099. 

(2)  On  July  30,  1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  order.  See  letter 
from  Susan  H.  Kuhbach.  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30,  1998,  on 
file  in  the  CRU. 

(3)  On  October  23,  1997.  the 
petitioners  filed  a  request  that  the 
Department  initiate  an  anti- 
circumvention  investigation  against 
Barilla,  an  Italiain  producer  and  exporter 
of  pasta.  On  October  5.  1998.  the 
Department  issued  a  final  determination 
that,  pursuant  to  section  781(a)  of  the 
Act,  Barilla  was  circumventing  the 
antidumping  duty  order  by  exporting 
bulk  pasta  from  Italy  which  it 
subsequently  repackaged  in  the  United 
States  into  packages  of  five  pounds  or 
less  for  sale  in  the  United  States.  See 
Anti-circumvention  Inquiry  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy:  Affirmative  Final 
Determination  of  Circumvention  of  the 
Antidumping  Duty  Order,  63  FR  54672 
(October  13,  1998)  (Barilla 
Circumvention  Inquiry). 

(4)  On  October  26.  1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
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weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  mav  be 
within  the  scope  of  the  order.  On  Mav 
24.  1999.  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26.  1998. 
pasta  in  packages  weighing  up  to  (and 
including)  five  pounds  four  ounces,  and 
so  labeled,  is  within  the  scope  of  the 
order.  See  Memorandum  from  lohn 
Brinkmann  to  Richard  Moreland.  dated 
Mav  24.  1999  on  file  in  the  CRU. 

On  December  13.  2000  the 
Department  revoked  the  antidumping 
duty  order  with  respect  to  De  Cecco.  See 
65  FR  77852  (December  13,  2000). 

7"urA-ev  (.\-489-805j 

Imports  covered  by  the  antidumping 
duty  order  on  pasta  from  Turkev 
include  shipments  of  certain  non-egg 
dry  pasta  in  packages  of  five  pounds 
(2.27  kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  bv 
this  order  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions.  Excluded  from  the  scope  of 
this  order  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currentlv  classifiable  under  item 
1902.19"20  of  the  Harmonized  tariff 
Schedule  of  the  United  States 
{•■HTSUS').  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Ruling 

On  October  26.  1998.  the  Department 
self-initiated  a  scope  inquiry  to 
determine  whether  a  package  weighing 
over  five  pounds  as  a  result  of  allowable 
industry  tolerances  may  be  within  the 
scope  of  the  orders.  On  May  24.  1999  we 
issued  a  final  scope  ruling  finding  that, 
effective  October  26,  1998,  pasta  in 
packages  weighing  up  to  (and  including) 
five  pounds  four  ounces,  and  so  labeled, 
is  within  the  scope  of  the  order.  See 
Memorandum  from  John  Brinkmann  to 
Richard  Moreland,  dated  Mav  24,  1999, 
on  file  in  the  CRU. 

Analysis  of  Comments  Received 

All  issues  raised  by  parties  to  this 
sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
("Decision  Memorandum")  from  Jeffrey 


A.  May.  Director.  Office  of  Policv. 
Import  Administration,  to  Fars-ar 
Shirzad.  Assistant  .Secretarv  for  import 
Administration,  dated  October  1.  2001, 
which  is  hereby  adopted  bv  this  notice. 
The  issues  discussed  in  the  Decision 
Memorandum  include  the  likelihood  of 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margins  likeK 
to  pre\'ail  were  the  order  revoked 
Parties  may  find  a  complete  discussion 
of  all  issues  raised  in  these  reviews  and 
the  corresponding  rerommendHtinns  in 
this  public  memorandum  which  is  nn 
file  in  the  Central  Records  Unit,  room 
B-099.  of  the  main  Commerce  building 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  may  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gnv/frn.  under  the  hcadinu 
"October  2001 ,"  The  paper  (  np\  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Final  Results  of  Reviews 

We  determine  that  revocation  nf  tiu 
antidumping  duty  orders  on  pasta  from 
Italy  and  Turkey  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  following  percentage  weighted- 
average  margins; 


Manufacturer  producer  exporter 


Weighted- 
average 
margin 

(percent  I 


Amghi/ltalpasta  .. 

De  Cecco  

De  Matteis    

Delverde/Tamma 

La  Molisana  

Liguon  

Pagani 

All  Others    


19  09 
Revoked 

ooc 

'  68 
14.73 
11.58 

1'  4? 

11.26 


The  antidumping  order  with  respect 
to  De  Cecco.  was  revoked  hdst'd  nn  three 
\ears  of  sales  in  commen  idi  quantitir* 
at  not  less  than  normal  value.  See  65  FK 
77852  (December  13.  2000). 


Manufacturer/ 
producer/ex- 
porter 


Amended 

margin  (°o) 

(61  FR 

38545) 


Revised  de 

posit  rate 
(61  FR 
38545) 


Filiz 
Maklas 


63  29 

60  87 


63  29 

48  26- 


Manufacturer/ 

producer'ex- 

porter 


Amended 

margin  (%) 

(61  FR 

38545) 


Revised  de- 
posit rate 
(61  FR 
38545) 


All  Others 


60.87 


51  49* 


'Article  VI  of  the  General  Agreement  on 
Tantts  and  Trade  (1947)  prohibits  assessing 
dumping  duties  on  the  portion  of  ttie  margtn 
attributable  on  an  export  subsidy  In  this  case. 
the  product  in  the  investigation  was  subject  to 
a  countervaiiing  duty  order  'see  Final  Affirma- 
t've  Counter\'aiiina  Duty  Determination  Cer- 
ta--  Pasta  trorri  fjr+(ey  61  FR  30288  (June 
M  1996'  Theretore,  for  all  enines  of  pasta 
from  Turkey  entered  or  withdrawn  from  ware- 
•"iQuse  for  consumption  made  on  or  after  the 
date  on  which  the  order  in  the  companion 
countervailing  duty  order  investigation  was 
pubiistied  m  the  Federal  Register  Customs 
s  instructed  to  deduct  the  portion  of  the  mar- 
gn  attnbjtable  to  the  export  subsidy  torm  tfie 
countervailing  duty  investigation  Therefore. 
the  cash  deposit  rale  for  Maktas  is  48  26  and 
51  49  percent  for  all  other  Turkish  manufactur- 
ers/producers/exporters The  deposit  rate  for 
Fiiiz  is  based  on  total  adverse  facts  available 
taKen  tron-i  the  petition  Because  the  margm 
tor  Filiz  was  not  a  calculated  margin  the  mar- 
gin remains  jncnanged 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  ihi'ii  rt'-.}M,n^i!Mlity  concerning  the 
dispiNiinn    t  j  [I  prietan.' information 
lii^c  liised  under  APO  in  accordance 
with  IM  CFR  J51.305  of  the 
Department  s  regulations.  Timely 
iintifii  ,iti(  I!   if  return/destruction  of 
AP(J  nidteiidls  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
s.in(  tionable  violation. 

This  sunset  review  and  notice  are  in 
i(  cordance  with  sections  751(c),  752, 
and  777(i)(l)  of  the  Act. 

Oatt^d:  October  1,  2001. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  01-25102  Filed  10-4-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-813] 

Stainless  Steel  Butl-Weld  Pipe  Fittings 
from  Korea 

AGENCY:  Inipnrl  Administration, 
International  Trade  .Administration, 
Department  <  if  Commerce. 
ACTION:  Notice   if  Initiation  of  New 
Shipper  .Antidumping  Duty  Review, 


SUMMARY:  The  Department  of  Commerce 
has  received  a  request  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  vsehied  stainless  steel  butt- 
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weld  pipe  fittings  from  Korea  issued  on 
Februan-  23.  1993  (58  FR  1 1029).  In 
accordance  with  our  regulations,  we  are 
initiating  a  new  shipper  review  covering 
TK  Corporation 

EFFECTIVE  DATE:  October  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker.  Michael  Heanev,  or  Robert  lames. 
AD/C\'D  Enforcement  Group  III,  Import 
Administration.  International  Trade 
Administration.  I'  .S  Department  of 
Commerce.  14th  Street  and  ("onstitution 
Avenue.  NW.  Washington.  DC  20230 
telephone. (202) 482-2924. (202)  482- 
4475.  or  (202)  482-0649.  respectively 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  othenvise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  lanuarv  1. 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  hv 
the  Uruguay  Round  Agreements  ,\ct  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  1 9  CFR  part  35 1 
(2001). 

Background  { 

The  Department  received  a  timely 
request,  in  accordance  with  section 
751(a)(2)(B)  oftheTariff  .\ct  and  19  CFR 
351.214ld)  of  the  Department's 
regulations,  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  stainless 
steel  butt-weld  pipe  fittings  from  Korea. 
See  Antidumping  Dutv  Order:  Certain 
Welded  Stainless  Steel  Butt-Weld  Pipe 
Fittings  from  Korea,  58  FR  11029 
(Februar\-  23,  1993).  See  also  the  letter 
to  the  Secretary  of  Commerce  from  the 
law  firm  of  Miller  &  Chevalier,  .August 
31,  2001,  requesting  a  new  shipper 
review  on  behalf  of  TK  Corporation,  an 
exporter/producer  of  stainless  steel  butt 
weld  pipe  fittings  i 

Initiation  of  Review 

Pursuant  to  the  Department's 
regulations  at  19  CFR  351.214(b),  TK 
Corporation  certified  in  its  August  31 
2001  submission  that  it  did  not  export 
subject  merchandise  to  the  United 
States  during  the  period  of  the 
investigation  (POI)  (December  1.  1991 
through  May  30,  1992),  and  that  it  was 
not  affiliated  with  any  exporter  or 
producer  of  the  subject  merchandise  to 
the  United  States  during  the  POI  TK 
Corporation  also  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  for  export  to  the  United 
States,  the  volume  shipped,  and  the  date 


of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Tariff  Act  and 
section  351.214(d)(1)  of  the 
Department's  regulations,  we  are 
initiating  a  new  shipper  review  of  the 
antidumping  dut\  order  on  stainless 
steel  butt-weld  pipe  fittings  from  Korea. 
This  review  covers  the  period  Februar\' 
1.  2001  through  lulv  31,  2001.  We 
intend  to  issue  the  final  results  of  the 
review  no  later  than  180  days  from  the 
date  of  publication  of  this  notice. 

We  will  instruct  the  Customs  Service 
to  suspend  liquidation  of  any 
unliquidated  entries  of  the  subject 
merchandise  from  TK  Corporation  and 
allow,  at  the  option  of  the  importer,  the 
posting,  until  completion  of  the  review, 
of  a  bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the 
merchandise  exported  by  TK 
Corpr)ration  in  acr;ordance  with  19  CFR 
351, 214(e) 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  and  section  351.214  of  the 
Department's  regulations. 

Oiilfd    S^•pl^'mb^■»■r  2H   2001. 
loseph  .\.  Spetrini. 
Dfputv  Assistant  Secretary.  AD/C\'D 
Enforcement  Group  III. 
[FR  Doc.  01-25097  Filed  10-4-O1   8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  m-quota  rate  of  duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
dutv  during  the  period  April  1.  2001 
through  June  30.  2001.  We  are 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 


EFFECTIVE  DATE:  October  5.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tipten  Troidl.  Office  of  AD/CVD 
Enforcement  \'\,  Group  II.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW..  Washington.  DC  20230. 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a]  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary'  of 
.\griculture.  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4}  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  April  1,  2001  through 
[une  30.  2001. 

The  Department  has  developed,  in 
consultation  with  the  Secretary'  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  October  1,  2001. 
loseph  A.  Spetrini 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Subsidy  Progranu  on  Cheese  Subject  to  an 
in-Quota  Rate  of  Duty 
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Country 


Program(S! 


A'JSfria  European  Union  Restitution 

Payments 

Belgium  EU  Restitution  Payments  .... 

Canada  Export  Assistance  on  

Certain  Types  of  Cheese  .... 

Denmark  !  eu  Restitution  Payments    ... 

f^^rt\and  EU  Restitution  Payments     .. 

Prance  EU  Restitution  Payments    ... 

Germany  EU  Restitution  Payments    ... 

Greece eu  Restitution  Payments     .. 

Ireland '  eu  Restitution  Payments     .. 

I'aly I  EU  Restitution  Payments    ... 

Luxemtx)urg  i  eu  Restitution  Payments     .. 

Netherlands \  EU  Restitution  Payments     .. 

Nor>*'ay  i  Indirect  (Milk)  Subsidy 

Consumer  Subsidy      


Total 

Portugal EU  Restitution  Payments 

Spain  :  eu  Restitution  Payments 

Switzerland  I  Deficiency  Payments     . 

U.K !  EU  Restitution  Payments 


'  Defined  in  19  US  C   1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


Gross' 

Subsidy  '$ 

Ibi 


$0.09 

0.04 
0.23 

0.03 
0.15 
0.09 
0.06 
000 
004 
0.04 
0.07 
0.04 
0.12 
0.27 


0.39 
0.04 
0.03 

007 

003 


Net?  Sub- 
sidy ($/lb) 


$0  09 

004 
0  23 

003 

015 
009 
006 
000 
004 
0.04 
007 
004 
0.12 
0.12 


039 
004 
003 
0.07 
003 
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OEPARTME^f^  OF  COMMERCE 
International  TradE  Administration 

[C-489-806] 

Final  Results  of  Expedited  Sunset 
Review:  Countervailing  Duty  Order  on 
Certain  Pasta  From  Turkey 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  sunset  review:  Countervailing 
duty  order  on  certain  pasta  from  Turkey. 

summary:  On  June  1.  2001,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  countervailing  duty  order  on 
certain  pasta  ("pasta")  from  Turkev  (66 
FR  29771)  pursuant  to  section  75r(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
comments  filed  on  behalf  of  the 
domestic  interested  parties,  and 
inadequate  response  (in  this  case,  no 
response)  from  respondent  interested 
parties,  the  Department  is  conducting  an 
expedited  {120-day)  simset  review  of 
this  countervailing  duty  order.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the 
countervailing  duty  order  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  a  countervailable  subsidy 


The  net  countervailable  subsidy  and  thp 
nature  of  the  subsidy  are  identified  in 
the  Final  Results  of  Review  section  of 
this  notice. 

EFFECTIVE  DATE:  October  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Carole  A  Showers. 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC.  20230: 
telephone:  (202)  482-5050  fir  (2021  482- 
3217,  respectively 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  tn  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreement  Act  ("URAA")  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders.  63  FR 
13516  (March  20.  l'998)  ("Sunset 
Regulations '),  and  in  19  CFR  Part  351 
(2000)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  983 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  ("Sunset  Policv 
Bulletin"). 


Scope  of  Review 

The  scope  of  this  review  covers 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 

(^nrirhed  nr  fdrtified  nr  rnntaining  mjlk 
or  other  optioiidl  ink;rc(lifntv  ^i.i  ti  .i- 
(.hopped  wyetahif'^   v  f;t:t'!,i(>:i   purees, 
milk,  gluten,  (iiastrist's    \!t,i]io:iv, 
coloring  and  flaxdrings.  and  up  to  two 
percent  egg  white   Pa'-t.i  cfivcreri  hv  this 
review  is  fvpu.alh'  ^i'ld  :r.  t.'n   r-Xdil 
market,  in  fit)erboar(i  <<r  >  ,iriit)>  larii 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions 

Excluded  from  the  order  and  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dr%  pasta  (  rmtainint;  u|'  ti'  two  percent 
egg  white 

The  sublet  t  men  handise  is  currently 
classifiable  under  Miliheadinc 
1902  19  20  of  the  H,irn,-n!/'v;   ;,,ritf 
Schedule  of  the  1  aneti  s'.ites 
(■■HTSUS")   AltlKsuth  !(i.   HTSUS 
subheading  is  pro\  ide,]  i,,r  convenience 
and  customs  purjioses.  our  written 
description  of  the  scope  of  this  review- 
is  dispnsitixc 

Scope  Ruling 

The  De[)artmenl  has  issued  the 

following  s(  ope  ruling: 

On  October  2fi   I'^'^H  the  Department 
self-iniliated  d  si  iipie  ;nquir\'to 


determine  whel 


ler  ,i 


Mckage  weighing 


over  five  poiindv  a.-  a  result  of  allowable 
industry  tolerani  es  may  be  within  the 
scope  of  the  countervailing  duty  order. 
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On  Mav  24,  1999,  we  issued  a  final 

scope  ruling  finding  that,  effective 
October  26,  1998.  pasta  in  packages 
weighing  or  labeled  up  to  (and 
including)  five  pounds  four  ounces  is 
within  the  scope  of  the  countervailing 
duty  order.  (See  May  24.  1999, 
memorandum  from  lohn  Brinkman  to 
Richard  Moreland,  which  is  on  file  in 
the  Central  Records  Unit  CCRi:")  in 
Room  B-099  of  the  main  Commerce 
building.) 

Background  | 

'On  lune  1 ,  2001 .  the  Department 
initiated  a  sunset  review  of  the 
countervailing  duty  orders  on  pasta 
from  Turkev.  pursuant  to  section  751(c) 
ofthe.\ct  (66  FR  29771).  Th»' 
Department  received  a  notice  of  intent 
to  participate  on  behalf  of  New  World 
Pasta,  ,^merican  Italian  Pasta  Company. 
Borden  Foods  Corporation,  and  Dakota 
Growers  Pasta  Company  (collectively. 
"the  domestic  interested  parties"),  on 
lune  15.  2001,  within  the  applicable 
deadline  spec  ified  in  section 
351,218(d)(l)(i)  of  the  Sunset 
Regulations  Pursuant  to  section 
77i;9)(C)  of  the  Act,  the  domestic 
interested  parties  claimed  interested 
partv  status  as  producers  of  certain 
pasta.  In  addition,  the  domestic: 
interested  parties  assert  that  most  of  the 
domestic  interested  parties  participated 
in  the  original  investigation  and  the 
scope  clarification  proceeding.'  CJn  June 
29.  2001.  we  received  a  request  for 
extension  of  time  to  file  substantive 
responses  and  rebuttal  comments  from 
the  domestic  interested  parties  -  The 
Department  received  a  complete 
substantive  response  from  the  domestic 
interested  parties  on  lulv  16.  2001   The 
Department  did  not  receive  substantive 
responses  from  any  respondent 
interested  partv  in  this  proceeding. '  As 
a  result,  pursuant  to  19  C.FR 


351.218(e){2)(ii)(C).  the  Department 
determined  to  conduct  an  expedited. 
120-day.  sunset  review  of  the 
countervailing  duty  order  on  pasta  from 
Turkey  ■* 

Analysis  of  Comments  Received 

All  issues  raised  by  parties  to  this 
sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
("Decision  Memorandum")  from  leffrey 
A.  Mav.  Director,  Office  of  Policy. 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretar\  for  Import 
.Xdministration.  dated  October  1,  2001, 
which  is  hereby  adopted  bv  this  notice. 
The  issues  discussed  in  the  Decision 
Memorandum  include  the  likelih(Jod  of 
continuation  or  recurrence  of 
countervailing  subsidies  and  the  net 
subsidv  likelv  to  prevail  were  the  order 
revoked.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  f'ommen  e  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http;// 
ia. ita.doc.gov/frn,  under  the  heading 
"October  2001    '  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  revocation  of  the 
countervailing  duty  order  on  pasta  from 
Turkev  would  likely  lead  to 
continuation  or  rec:urrence  of  a 
countervailable  subsidy  at  the  rates 
listed  below: 

Turkey 


Sff  Subst.iiinv.'  Response  by  the  Domestic 
Industp,'.  Sunset  Review  of  the  Ct)unter\'ailing  Dulv 
Oder  on  Cerlain  Pasta  from  Tufkev.  )uly  2,  2001. 
al4 

-On  lune  29.  20O1,  the  Department  received  .i 
letter  on  behalf  of  the  domestic  interested  parlies 
regarding  request  for  additional  time  to  file 
sutjstantive  and  rebuttal  comments  in  this  sunset 
review.  On  lune  29,  2001,  the  Department  granted 
the  extension  to  the  domestic  parties  and  lo  all 
participants  Pursuant  lo  iqCTR  351.302(b),  the 
deadline  for  .ill  parties  filing  substantive  responses 
was  extende<l  to  iuly  16,  2001 

Pursuant  to  19CFR  3,S1  218(d)(4),  the  time  for 
filing  rebuttal  comments  was  therefore  extended  to 
lulv  23,  2001  for  all  parties.  In  this  review,  no 
ri'tiiittal  briefs  were  filed 

'On  lune  20,  2001,  the  Department  received  a 
letter  from  the  (;<ivernmenl  of  Turkey  ("(jOT") 
rt^arilmg  its  interest  in  participating  in  the  sunset 
proceeding  regarding  the  countervailing  duty  order 
on  certain  pasta  from  Turkey.  However,  the 
Department  did  not  receive  a  '.iibstantive  response 
frfim  thnCOT 


Manufacturer/prod  ucer/ex- 

poners 


Net 

Countervailable 

subsidy 


Fillz  

Maklas  

Oba  

All  Other  imanutaclurers/ 
producer& exporters)  .... 


387 
13  12 
1582 

9.70 


Nature  of  the  Subsidies 

Five  of  thf  programs  included  in  the 
calculations  of  the  net  i ountervailable 
subsidy  likelv  to  prevail  if  the  order 
were  revoked  fall  within  the  definition 
of  an  export  subsidv  under  Article  3.1(a) 
of  the  Subsidies  Agreement  They  are: 
Pre-Shipment  Export  Loans,  Pasta 


•See  Iuly  23,  2001,  Letter  from  leffrt-v  .^   M.iv. 
Director,  Office  of  Policy,  lo  Lvnn  Featherstone, 
Director,  Office  of  Investigations,  liilcm.itinnal 
Trade  Commission,  regarding  I'astH  fruiii  Iiirkm 
Expedited  Sun.set  Reviews  of  .^iitifliimpinK  and 
Countervailing  Duty  Orders. 


Export  Grants,  Free  Wheat  Program, 
Payment  for  Exports  on  Turkish  Ships/ 
State  Aid  for  Exports,  and  Tax 
Exemption  Based  on  Export  Earnings, 

This  notice  serves  as  tne  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-vear  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c).  752,  and  777(i)(l)  of  the  Act, 

Uateet:  October  1.  2001, 
loseph  .\.  Spetrini. 

Acting  Assistant  Secrrtan,'  tor  Import 

Administration. 

iFR  D()(  .  01-2510.^  FiieHi  10-4-01:  HAS  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No,  01-00004, 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  International  Trading  Group. 
LLC  ("ITG").  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman.  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131  (this  is 
not  a  toll-free  number]  or  E-mail  at 
oetca@ita.doc.gov 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review,  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (2000). 

The  Office  of  Export  Trading 
Company  Affairs  (  "OETCA ')  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
Certification  in  the  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  325,1 1(a),  any  person  aggrieved  by 
the  Secretary's  detennination  may. 
within  30  davs  of  the  date  of  this  notice. 
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bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1 .  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products  or  Ser\'ices. 
including,  but  not  limited  to:  Patents, 
trademarks,  copyrights,  and  trade 
secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Sen'ices 
(as  they  Relate  to  the  Export  of 
Products.  Sen-ices  and  Technology 
Rights  I 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to: 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  export  programs, 
foreign  trade  and  business  protocol; 
consulting;  market  research  and 
analysis;  collection  of  information  on 
trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping 
and  export  management;  export 
licensing;  advertising:  documentation 
and  services  related  to  compliance  with 
customs  requirements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  trade  show 
exhibitions:  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation:  and  facilitating  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

ITG  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services: 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Market: 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  and/or  sales 
representatives  in  Export  Markets; 


4.  Enter  into  exclusive  or  non- 
exclusive sales  agreements  with 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale  nf  Products 
and  Services  in  Export  Markets: 

5.  Enter  into  exclusive  or  non- 
exclusive agreements  with  Supplier^ 
Export  Intermediaries,  or  other  persons 
for  licensing  Technolog\-  Rights  in 
Export  Markets; 

6.  Allocate  the  sales,  export  orciers 
and/or  divide  Export  Markets  among 
Suppliers.  Export  Intermediaries  or 
other  persons  for  the  sale  of  Product.^ 
and  .Services; 

7  Allocate  the  licensing  of 
Technology  Rights  in  Export  Market'- 
among  Suppliers.  Export  Intermediaries, 
or  other  persons: 

8.  Estaolish  the  price  of  Products  and 
Services  for  sale  in  Export  Markets; 

9,  Establish  the  fee  for  licensing  of 
Technology  Rights  in  Export  Markets. 
and 

10  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation 
ITG  will  not  intentionally  disi:lose. 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  (  apar.it%  . 
inventories,  domestic  prices,  domestic 
sales,  or  US  business  plans,  strategies, 
or  methods  that  is  not  already  generally 
available  to  the  trade  or  public 

2.  ITG  will  comph'  with  requests 
made  by  the  Secretary'  of  Commerce  on 
behalf  of  the  Secretary  or  the  -Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  the 
Certificate.  The  Secretar%  of  (.nmmen  »' 
will  request  such  information  or 
documents  when  either  the  Attorne\ 
General  or  the  Secretarv  of  Commerce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Ortificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  A(  t 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent 
or  broker,  or  who  performs  similar 
functions,  including  pro\iding  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2,  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Prf)duct 
and/or  Ser\'ice 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 


Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 

Dated:  October  1.  2001. 
Vanessa  M.  Bachman, 

Acting  Director.  Office  of  Export  Trading. 

Company  Affairs. 

|FR  Dor  01-2503:1  Filed  10-4-01:  8:45  am) 

BILLING  CODE   351&  Dn    P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID100201B) 

Proposed  Information  Collection. 
Comment  Request:  Gear-Marking 
Requirement  for  Atlantic  Large  Whale 
Take  Reduction  Plan 

AGENCY:  National  Oceanic  and 
Atniiisphenc  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 

(  omnirn  e,  as  part  of  its  continuing 
effort  to  rt'diK  r  [laperwork  and 
res[)ondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  tli!^    i['}Mirt,init\  to  comment  on 
propos>'fi  ,ii)0  ill  i  oritinuing  information 
collections,  as  required  by  the 
Papenvork  Reduction  Act  of  1995,  Pub. 
L    104-13  (44  U.S.C,  3506(c)(2)(A)). 
DATES:  Writti>n  comments  must  be 
submittt  i   HI  or  before  December  4, 
2001 

ADDRESSES:  Direct  all  written  comments 

tn  .Madf'leinc  (  In-too,  Departmental 
Prtpcrwork  (  ;i'.K,ince  Officer, 
D'-partmen!     ;  (     mmerce.  Room  6086, 
14th  and  ( ,<  'D^tnuiion  Avenue  NW. 
Washington  LX:  20230  (or  via  Internet  at 
M("ldvton<&(io(   t;ii\' 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
()<■  dire(  tt'd  to  Patricia  Lawson,  F/PR2, 
Room  13754,  1315  East-West  Highway. 
Silver  Spring  MD  20910-3282  (phone' 

■ini-"n^2T2J  .-vt  :2'y 

SUPPLEMENTARY  INFORMATION; 
I,  .\bstract 

The  purpose  of  this  proposed 
collection  of  information  is  to  enable 
NOAA  to  reduce  entanglements  of  large 
whales,  especially  right  whales,  in  U.S. 
commercial  fishing  gear.  Persons  setting 
lobster  trap/pot  or  gillnet  gear  in  some 
areas  of  the  .Atlantic  Ocean  would  be 
required  to  paint  or  otherwise  mark 
their  gear  with  two  color  codes,  one 
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color  designating  the  type  of  gear,  the 
other  designating  the  area  where  the 
gear  is  set  depending  on  area.  These 
marking  requirements  would  apply  m 
right  whale  critical  habitats  and  in  two 
other  areas  where  right  whales  are  seen 
on  a  regular  basis  These  areas  are  the 
southeast  U.S.  observer  area  and  the 
Stellwagen  Bank/Jeffreys  Ledge 
restricted  area. 

The  goals  of  this  collection  of 
information  are  to  obtain  more 
information  on  where  large  whales  are 
being  entangled  and  on  the  type  gear 
responsible  for  the  entanglement  Tnis 
information  will  allow  N'MFS  to  focus 
further  risk  reduction  measures  on 
problem  areas  rather  than  instituting 
broader  measures  that  affect  the  overall 
industry 

II.  Method  of  Collection      ' 

This  is  a  marking  requirement  and  no 
information  is  submitted  to  NOAA. 

in.  Data  I 

OMB  Number:  0648-0364. 

Form  Number:  None 

Tvpe  of  Review:  Regular  submission 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households 

Estimated  Number  of  Respondents: 
1.260. 

Estimated  Time  Per  Response:  .6 
minutes. 

Estimated  Total  .Annual  B.urden 
Hours:  4.306 

Estimated  Total  .Annual  Cost  to 
Public:  S25.238 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv.  including 
whether  the  information  shall  hd\  >- 
practical  utility;  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information,  ici 
ways  to  enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technolog\- 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
thev  also  will  become  a  matter  of  public 
record. 


Dated:  September  27.  2001 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-25039  Filed  10-4-01 ;  8:45  ami 
BILUNG  CO06  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100101E1 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Ser*.u:e  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Stock  Assessment  Panel  (RFSAP). 
DATES:  This  meeting  will  begin  at  9  a.m. 
on  Mondav.  October  22,  2001.  and 
conclude  bv  12  noon  on  Friday.  October 
26.2001 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center.  75  Virginia  Beach  Drive,  Miami, 
FL, 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa, 
FL  33619 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hood.  Fisherv  Biologist; 
telephone:  8i:V22ft-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  (  unvene  a  meeting  of  the 
RFSAP  to  review  stock  as.sessments  on 
the  status  of  the  gag,  vermilion  snapper, 
and  grav  triggerfish  stocks  in  the  Gulf  of 
Mexico.  This  is  a  rescheduling  of  a 
meeting  originally  set  for  September  24- 
28.  2001.  but  cancelled  due  to  a  lack  of 
a  quorum.  The  stock  assessments  were 
prepared  bv  NMFS  and  will  be 
pre^t'nted  to  the  RFS.AP  In  the  Report 
to  Congress  on  the  Status  of  Fisheries  in 
the  United  States  prepared  by  NMFS  in 
Januarv  2001.  gag  and  vermilion 
snapper  were  listed  as  undergoing 
overfishing  and  gag  was  listed  as 
approaching  an  overfished  condition. 
Gag  IS  a  (  omponent  of  the  shallow-water 
grouper  f:()mple\  (which  consists  of  red 
grouper,  gag.  vellowfin  grouper,  black 
grouper,  scamp,  yellowmouth  grouper, 
rock  hind,  and  red  hind).  The  status  of 
grav  triggerfish  was  listed  as  unknown, 
the  RFSAP  is  composed  of  biologists 
who  are  trained  in  the  specialized  field 
of  population  dynamics.  They  advise 


the  Council  on  the  status  of  stocks  and. 
when  necessar\'.  recommend  a  level  of 
acceptable  biological  catch  (ABC) 
needed  to  prevent  overfishing  or  to 
effect  a  recovery  of  an  overfished  stock. 
They  may  also  recommend  catch 
restrictions  needed  to  attain  ^ 

management  goals. 

Based  on  its  review  of  the  gag. 
vermilion  snapper,  and  gray  triggerfish 
stock  assessments,  the  RFSAP  may 
recommend  a  range  of  ABC  for  2002. 
and  may  recommend  management 
measures  to  achieve  the  ABC. 

The  conclusions  of  the  RFSAP  will  be 
reviewed  by  the  Council's  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC). 
Socioeconomic  Panel  (SEP),  and  Reef 
Fish  Advisory  Panel  (RFAP)  at  meetings 
to  be  held  between  November,  2001  and 
January',  2002.  The  Council  may  set  year 
2002  total  allowable  catches  (TAG)  as 
well  as  other  management  measures  for 
the  gag  component  of  the  shallow-water 
grouper  complex  and  for  vermilion 
snapper  and  gray  triggerfish  at  its 
meeting  in  Brownsville,  TX  on  January 
21-24,  2002. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
RFSAP  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  RFSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of.the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  15,  2001. 

Dated:  October  2.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  ofSuatainnble 
Fisheries,  .\ationai  Marine  Fisheries  Senice. 
IFR  Doc.  01-250.35  Filed  10-4-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.I  001 01 C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  permits  #1325  and 
1348. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  incidental 
take  under  the  Endangered  Species  Act 
(ESA);  NMFS  has  issued  permit  1348  to 
Mr.  Preston  Pate,  of  the  State  of  North 
Carolina-  Department  of  Environment 
and  Natural  Resources  (1348)  and 
permit  1325  to  Mr.  Rich  Carpenter,  of 
the  North  Carolina  Division  of  Marine 
Fisheries  (1325). 

ADDRESSES:  The  permits,  applications 
and  related  documents  are  available  for 
review  in  the  indicated  office,  bv 
appointment: 

Endangered  Species  Division.  F/PR3. 
1315  East  West  Highway.  Silver  Spring, 
MD  20910  (phone:  301-713-1401,  fax: 
301-713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Jordan.  Silver  Spring.  MD  (phone: 
301-713-1401,  fax:  301-713-0376.  e- 
mail:  Terri.Jordan@noaa.gov) 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
Section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Species  Coyered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 


Sea  turtles 

Threatened  and  endangered  Green 
turtle  {Chelnnia  wydas] 

Endangered  Hawk.sbill  turtl*' 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridjpv  turtle 
[Lepidochelys  kempii] 

Endangered  Leatnerhark  turtle 
(Dermochelys  conacpa) 

Threatened  Loggerhead  turtle  {Caretta 
caretta) 

Permits  and  Modified  Permits  Issued 

Permit  t*  1348 

Notice  was  published  on  08/15/2001 
(66  FR  42845)  that  Mr  Preston  Pate,  of 
the  State  of  North  Carolina-Department 
of  Environment  and  Natural  Resourtes 
applied  for  an  individual  incidental  take 
permit  for  the  purpose  of  managing  itb 
large  and  small  mesh  (5  inches  or 
greater  stretched  mesh)  gillnot  fishen'  in 
the  Gillnet  Restricted  Area  (GNRA).  " 
defined  as  the  following  areas  in 
southeastern  Pamlico  Sound.  .North 
Carolina,  Permit  1348  was  issued  on 
September  28.  2001.  authorizing  take  ni 
listed  species.  Permit  1348  expires 
December  16,  2001. 

Permits  1325 

Notice  was  published  on  (66  FR 
32791)  that  Mr.  Rich  Carpenter,  of  the 
North  Carolina  Division  of  Marine 
Fisheries  applied  for  an  incidental  take 
permit  (1325),  The  North  Carolina 
Division  of  Marine  Fisheries  (NCDMF) 
has  requested  an  individual  incidental 
take  permit  (FTP)  to  continue  to  manage 
the  shrimp  trawl  fishery  in  a  restricted 
area  of  North  Carolina  approximately  30 
nautical  miles  (nm)  long,  from  Rich 
Inlet  (34°17.6'N.  latitude)  and  Brown  s 
Inlet  (34°35.7'  N  latitude)  to  a  distance 
of  1  nm  seaward  of  the  COLREGS  line 
NCMDF  possessed  an  ITP  for  this 
activity  covering  actions  from  1996- 
2000. 

The  high  concentration  of  algae  in 
this  area  in  the  warmer  months  of  the 
year  often  clog  the  Turtle  Excluder 
Devices  (TEDs)  required  by  Federal 
regulations  and  render  the  TEDs  useless 
in  releasing  turtles.  The  applicant 
requests  an  ITP  to  be  effective  April  1 
through  November  30  of  each  year 

NCDMF  must  notify  and  reinitiate 
consultation  with  NMFS  if  takes 
directly  attributable  to  TED  exempt  tows 
result  in  the  an  observed  incidental 
capture  of  up  to  10  loggerhead  turtles 
and  2  turtles  in  any  combination  of 
green,  Kemp's  ridley.  hawksbill  or 
leatherback.  Of  these  NMFS  anticipates 
that  2  turtles  in  any  combination  of 
loggerhead,  green.  Kemp's  ridley. 
hawksbill  or  leatherback  may  be  killed 
dead.  Permit  1325  was  issued  on  August 


17.  2001 .  authorizing  take  of  listed 
species  Permit  1325  expires  December 
31, 2006. 

DalPfl   n<  tfiS^r  1.  2001, 
Barrv  Ihom 

Acting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Dor  m-2.'5037  Filed  10-*-01;  8:45  am) 

BILUNG  CODE  3510-22-6 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Announcement  of  Members  for  the 
Performance  Review  Board 

AGENCY:  National  Teiecdnimunications 
and  InhirinatiDn  Administration. 
Department  of  Commerce. 

ACTION:  Notice. 

SUMMARY:  .\nnouncement  of  Members 

Inr  the  Ferfnrmant  e  Review  B(iard 

FOR  FURTHER  INFORMATION  CONTACT: 
Tonv  {>alzd.  Department  uf  Commerce, 
NTI.\,  Room  4HHH   Wa^hinptnn,  DC 
20230 

SUPPLEMENTARY  INFORMATION:  This 

notice  announi  es  tin  .ippointment  by 
the  Assistant  ,SHcret,ii\  for 
Communu  atidiis  ani  lufi  rmation, 
Nanry  I,  \'uti)r> ,  i.if  tiie  inemhers  of  the 
Performance  Review  B".^!i\  t   r  the 
National  Telecommunn  ations  and 
Information  Administration,  The 
purpose  of  the  Performance  Review 
Board  is  to  review  and  make 
recommendations  to  the  appointing 
authority  on  performance  management 
issues  such  as  appraisals  bonuses,  pay 
rate  level  increases  and  Presidential 
Rank  Awards  for  members  of  Senior 
Executive  Service 

The  following  individuals  are  eligible 
to  ser^■e  on  the  Performanc  c  Review 
Board  in  accordance  with  the  Senior 
Executive  Service  Performance 
Appraisal  Svstem  of  the  National 
Telecommunications  and  hilurmation 
Administration. 

Bemadette  MrGuire-Rivera 
Kelly  K   Levy 
Neal  B  Seitz 
Frederick  R  Wentland 
Ronald  P  Hack 

Dated   Octol>er  1,  2001. 
'Vicki  G,  Brooks, 
Exfrulnr  Secrftan'.  National 
TflfTommunirations  and  Information 
Administration  Performance  Re\iew Board 

;FR  Dor    01-2SO:i2  Filed  10-04-01;  8:45  am] 
BILLING  COOC  iS^O-Kh-m 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 


I 

October  1,  2001. 

AGENCY:  Committee  fnr  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://vvww.customs.gov   For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov, 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
AiA  of  1956,  as  amended  (7  U.S.C.  1854); 
Evecutive  Order  11651  of  March  3.  1972.  as 
amended 

The  current  limit  for  Categor\-  334  is 
being  increased  for  the  recrediting  of 
special  shift,  reducing  the  limit  for 
Category'  634  to  account  for  the 
recrediting  of  special  shift  t>eing  applied 
to  Categon,'  334. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numt)ers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000).  Also 
see  65  FR  69910.  published  on 
November  21,  2000. 

D.  Michael  Hutchinson, 

Actinfi  (Chairman.  Committee  for  the 
Impkmt'nldtinn  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
.\greements 

October  1    2001  | 

Oinimissiiiner  of  (ojstoms. 

Df'parimfnt  ui  Ihi'  Treasury.  Washington.  DC 

Dear  Cjjmmissioner:  This  directive 
timonds.  but  does  not  cancel,  the  dire<;tive 
issued  to  vou  on  November  15,  2000.  by  the 
Chairman  Committee  for  the  Implementation 
of  Textile  .Ngreements,  That  directive 
concerns  imports  of  (.ertam  cotton,  man- 


made  fiber,  silk  blend  and  other  vegetable 
Fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  whit  h  began 
on  January  1.  2001  and  extends  through 
December  31.  2001. 

Effective  on  October  9.  2001.  vou  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  t'ruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

334 

634 

242  518  dozen. 
744  610  dozen 

'The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  01-25090  Filed  10-*-01;  8:45  am] 

BILLING  C006  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

().  tMher  2.  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program 


to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  The  Isfel  Company  during  the  period 
October  8,  2001  through  October  7, 
2003,  and  to  prohibit  entry  by  or  on 
behalf  of  The  Isfel  Company  under  the 
Program  of  products  manufactured  from 
fabric  exported  from  the  United  States 
during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3.  1998. 

D.  Michael  Hutchinsen, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  2.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notifs'  vou  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  The  Isfel  Company  from 
partir  ipation  in  the  Special  Access  Program 
for  the  period  October  8,  2001  through 
October  7,  2003.  You  are  therefore  directed 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf  of 
The  Isfel  Company  during  the  period  October 
8,  2001  through  October  7,  2003.  You  are 
further  directed  to  prohibit  entry  of  products 
under  the  Special  Access  Program  by  or  on 
behalf  of  The  Isfel  Company  manufactured 
from  fabric  exported  from  the  United  States 
during  the  period  October  8,  2001  through 
October  7,  2003. 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-25092  Filed  10-4-01;  8:45  ami 
BILUNG  CODE  3510-OR-S 


EFFECTIVE  DATE:  October  8.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

E  Mennitt.  International  Trade 

Specialist,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce, 

(202) 482-3400 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  l»72,as 
amended 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  The  Isfel 
Companv  has  violated  the  requirements 
for  participation  in  the  Special  Access 
Program,  and  has  suspended  The  Isfel 
Companv  from  participation  in  the 
Program  for  the  two-year  period  October 
8,  2001  through  October  7.  2003. 

Thrfiugh  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on  Short 
Supply  Petition  under  the  North 
American  Free  Trade  Agreement 
(NAFTA) 

October  2.  2001. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  Public  Comments 
concerning  a  petition  for  modification  of 
the  NAFTA  rules  of  origin  for  gimped 
vam  made  from  certain  filament  yam  of 
nylon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Walsh,  International  Trade 
Specialist,  Office  of  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  USC  1854); 
Section  202(q)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  (19 
USC  3332(q));  Executive  Order  11651  of 
March  3,  1972.  as  amended. 

SUMMARY: 

On  September  5,  2001  the  Chairman 
of  CITA  received  a  petition  from  Unifi, 
Inc.  (Unifi).  alleging  that  certain 
untextured  (flat)  yams  of  nylon 
classified  imder  subheading  5402.41.90 
of  the  Hannonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commerciaJ  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  a  modification  of  the 
NAFTA  rules  of  origin.  The  yams  are 
described  as  (1)  of  nylon,  7  denier/5 
filament  nylon  66  untextured  (flat) 
semi-duU  yam;  miltifilament,  untwisted 
or  with  a  twist  not  exceeding  50  turns/ 
m.  (2)  of  nylon.  10  denier/7  filament 
nylon  66  untextured  (flat)  semi-dull 
yam;  miltifilament,  untwisted  or  with  a 
twist  not  exceeding  50  tums/m.  (3)  of 
nylon,  12  denier/5  filament  nylon  66 
untextured  (flat)  semi-dull  yam; 
multifilament,  imtwisted  or  with  a  twist 
not  exceeding  50  tums/m. 

Unifi  requests  the  the  NAFTA  mles  of 
origin  for  gimped  yams  classifed  under 
subheading  5606.00  of  the  HTSUS  be 
mofified  to  allow  the  use  of  non-North 
American  yams  of  the  type  described 
above. 

Such  a  proclamation  may  be  made 
only  after  reaching  agreement  with  the 
other  NAFTA  countries  on  the 
modification.  CITA  hereby  solicits 
public  comments  on  this  petition,  in 
particular  with  regard  to  whether  the 
nylon  yams  described  above  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  submitted 
by  November  5,  2001  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001 ,  United 
States  Department  of  Commerce, 
Washington,  DC.  20230. 

BACKGROUND:  Under  the  North 
American  Free  Trade  Agreement 
(NAFTA),  NAFTA  countries  are 
required  to  eliminate  customs  duties  on 
textile  and  apparel  goods  that  qualify  as 
originating  goods  imder  the  NAFTA 
rules  of  origin,  which  are  set  out  in 
Annex  401  to  the  NAFTA.  The  NAFTA 
provides  that  the  rules  of  origin  for 
textile  and  apparel  products  may  be 
amended  through  a  subsequent 
agreement  by  the  NAFTA  countries.  In 
consultations  regarding  such  a  change. 


the  NAFTA  countries  are  to  consider 
issues  of  availability  of  supply  of  fibers, 
yarns,  or  fabrics  in  the  free  trade  area 
and  whether  domestic  producers  are 
capable  of  supplying  commercial 
quantities  of  the  good  in  a  timely 
manner.  The  Statement  of 
Administrative  Action  (SAA)  that 
accompanied  the  NAFTA 
Implementation  Act  stated  that  any 
interested  person  may  submit  to  CITA  a 
request  for  a  modification  to  a  particular 
rule  of  origin  based  on  a  change  in  the 
availability  in  North  America  of  a 
particular  fiber,  yam  or  fabric  and  that 
the  requesting  party  would  bear  the 
burden  of  demonstrating  that  a  change 
is  warranted.  The  SAA  provides  that 
CITA  may  make  a  recommendation  to 
the  President  regarding  a  change  to  a 
rule  of  origin  for  a  textile  or  apparel 
good.  The  NAFTA  Implementation  Act 
provides  the  President  with  the 
authority  to  proclaim  modifications  to 
the  NAFTA  rules  of  origin  as  are 
necessary  to  implement  an  agreement 
with  one  or  more  NAFTA  country  on 
such  a  modification. 

On  September  5,  2001  the  Chairman 
of  CITA  received  a  petition  from  Unifi, 
Inc.  (Unifi).  alleging  that  certain 
untextured  (flat)  yams  of  nylon 
classified  imder  subheading  5402  41  90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industrv'  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  a  modification  of  the 
NAFTA  rules  of  origin.  The  yams  are 
described  as  (1)  of  nylon  7  denier/ 5 
filament  nylon  66  untextured  (flat) 
semi-dull  yam;  miltifilament.  untwisted 
or  with  a  twist  not  exceeding  50  turns/ 
m/10  denier/  (2)  of  nylon,  7  filament 
nylon  66  untextured  (flat)  semi-dull 
yam;  miltifilament.  untwisted  or  with  a 
twist  not  exceeding  50/turns/m.  (3)  of 
nylon,  12  denier/5  filament  nylon  66 
untextured  (flat)  semi-dull  yam; 
multifilament,  etc.  Unifi  uses  these 
yams  in  producing  their  gimped  varn, 
classified  under  5606.00  of  the  HTSUS 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  the  filament  yarn  of 
nylon,  classified  in  HTSUS  heading 
5402.41.90,  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  The 
petition  states  that  Unifi  has  contacted 
known  North  American  suppliers  of 
these  yams  and  was  unable  to  locate  a 
supplier  who  produced  the  yams  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  received  no 
later  than  November  5,  2001.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 


Chairman,  Committer  for  thf 
Implementation  of  Textile  Agreements, 
room  3100,  US  Department  of 
Commerce   14th  and  Constitution 
Avenue,  N  VV    Washington.  DC  20230. 

If  a  comment  alleges  that  the  filament 
yam  of  nylon  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timelv  manner,  CITA  will 
closely  review  an\  supporting 
documentation,  such  as  a  signed 
statement  bv  a  manufacturer  of  the  yam 
stating  that  it  produt  es  the  yam  that  is 
in  the  subject  of  the  request,  including 
the  quantities  that  can  be  supplied  and 
the  time  necessar\  to  fill  an  order,  as 
well  as  any  relevant  information 
regarding  past  produclion 

CITA  will  protecrt  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  bv  law  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  rfnquest  aii(i 
non-confidential  vtirsions  of  an\  public 
comments  received  with  respect  \u  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue.  N  VV    Washington.  DC  20230 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
t onfidential  v(>rsiori  and  a  non- 
confidential summary. 

I).  Michael  Hutchinson. 

Acting  Chairman.  Comminee  for  the 
Implementation  of  Textile  Agreements. 
FRn.K    ni-2';nqi  Filed  lO-4-Ol;  8:45  am) 

BILUNG  CODE  3510-Of)-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  Intent  To  Renew 
Collection  3038-0026,  Gross  Margining 
of  Omnibus  Accounts 

AGENCY:  Commodity  Futures  Trading 

Clommission 

ACTION:  Notice. 


summary:  The  Commodity  Futures 

Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  b\  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PR.^),  44  use.  3501  et  seq.. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice  This  notice  solicits  comments  os 
Commission  Regulation  1.58  which 
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requires  futures  commission  merchants 

to  cam'  omnibus  accounts  on  a  gross. 

rather  than  a  net  basis 

DATES:  Comments  must  be  submitted  on 

or  before  December  4,  200 1 

ADDRESSES:  Comments  may  be  mailed  tn 

Lawrence  B.  Patent.  Division  of  Trading 

and  Markets.  U.S.  Commodity  Futures 

Trading  Commission.  1 155  21st  Street. 

NW..  Washington.  DC  20581 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  (202)  418-5439; 

FAX:  (202)  418-5545:  email; 

lpatent@cftc.gov 

SUPPLEMENTARY  INFORMATION:  tender  the 
PRA.  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor 
"Collection  of  information"  is  defined 
in  44  use.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 


Section  3506(c)(2)(A)  of  thePR.\,  44 
U.S.C.  3506(c)(2)(A),  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  the  CFTC 
invites  comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
c:ollection  of  information,  including  the 
validitv  of  the  methodology  and 

assumptions  used; 

Estimated  Annual  Reporting  Burden 


•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 
Gross  Margining  of  Omnibus  Accounts. 
0MB  control  number  3038-0026 — 
Extension. 

Commission  Regulation  1.58  requires 
futures  commission  merchants  to  carry 
omnibus  accounts  on  a  gross,  rather 
than  a  net,  basis.  This  rule  is 
promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  Sections  5  and  5a  of  the 
Commodity  Exchange  Act,  7  U.S.C.  7 
and  7a  (2000). 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


1  7  CFR  section 


Annual 

number  of 

respondents 


Frequency  of  response 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


1  58 


225    On  occasion 


3.900 


008 


300 


Datftd:  October  2.  2001. 
Jean  A.  Webb, 

Scrretan,'  ot  the  Commission. 

[FR  Doc.  01-25004  Filed  lO-.^-Ol;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy 

AGENCY:  United  States  Militarv 

Academy,  DoD 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92^63), 
announcement  is  made  of  the  following 
committee  meeting: 

Same  of  Committee  Board  of 
Visitors,  United  States  Militarv 
Academy. 
Dafe  Friday,  October  26,  2001 
Place  of  Meeting:  Superintendent  s 
Conference  Room.  Taylor  Hall.  United 
States  Military  .\cademy.  West  Point, 
New  York. 

mState  Time  of  Meeting:  Approximately 
3  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Edward  C.  Clarke, 
United  States  Militarv  Academy.  West 
Point,  NY  10996-5000,  (845)  938-4200. 

SUPPLEMENTARY  INFORMATION:  Proposed 

Agenda  Review  of  the  Academic. 
Military  and  Physical  Programs, 
Bicentennial  Campaign,  .Athletic 
Program,  Admissions  at  USMA  and 
USMAPS  Program  update.  All 
proceedings  are  open. 

Lu2  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  n.»    01-2'i(H)"  Filed  10-4-01:  8:45  am] 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Informatiim  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  bv  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  5,  2001. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  N.W.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


Federal  Register/ Vol.  66,  No.  194 /Friday.  October  5.  2001 /Notices 


5102: 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  1,  2001, 

John  Tressler. 

Lfader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Fast  Response  Survey  System: 
Survey  on  Effects  of  Energy  Needs  and 
Expenditures  on  U.S.  Public  Schools. 

Frequency:  One  time. 

Affected  Public:  State.  Local  and 
Tribal  Govt. 
Reporting  and  Recordkeeping  Hour 

Burden: 

Responses:  1,000. 

Burden  Hours:  500  hours. 

Abstract:  This  sur\'ey  will  provide 
national  estimates  on  energy  needs  of 
public  school  districts;  actual 
expenditures  for  Fiscal  Year  2000. 
budgeted  and  actual  expenditures  for 
Fiscal  Year  2001,  and  budgeted 
expenditures  for  2002.  The  sur\'ey  will 
ask  about  methods  used  to  cover  budget 
shortfalls,  and  measures  taken  to 
minimize  energy  expenditures.  The 
survey  will  also  ask  about  cost-saving 
meausres  that  school  districts  taken  in 
Fiscal  Years  2000,  2001,  and  2002.  but 
also  the  extent  to  which  the  chief 
financial  officer  of  the  school  district 
perceives  the  school  district  has 
succeeded  in  reducing  energy  usage  and 
cost  per  unit. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3,  Washington,  D.C, 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCl6_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Uoc.  01-24949  Filed  10-i-Ol:  8:45  am] 
WtUNG  CODE  ♦000-01-1' 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management 

Site  Recommendation  Consideration 
Process — Further  Extension  of  Public 
Comment  Period 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management.  Department  of 

Energy. 

ACTION:  Notice  of  extension  nf  public 

comment  period. 


SUiyiMARY:  The  Department  nf  Enprpv 
(the  Department)  announces  further 
extension  of  the  public  comment  period 
to  October  19.  2001  on  the  possible 
recommendation  of  the  ^'ucca  Miuintaiii 
Site  in  Nevada  for  development  as  a 
spent  nuclear  fuel  and  high-level 
radioacti\'e  waste  geologic  repository 
DATES:  The  comment  period  is  extended 
to  October  19.  2001, 
ADDRESSES:  Written  comments  should 
be  addressed  to  Carol  Hanion.  I'  S 
Department  of  Energy.  Yucca  Mountain 
Site  Characterization  Office  (M/S  #20^1, 
P.O.  Box  30307.  North  Las  Vegas. 
Nevada,  89036-0307 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energv,  Office  of  Ciivilian 
Radioactive  Waste  Management.  Yucca 
Mountain  Site  Characterization  Office, 
(M/S  #025).  P.O.  Box  30307,  North  Las 
Vegas.  Nevada  89036-0307,  l-H[)()-9h-- 
3477. 

SUPPLEMENTARY  INFORMATION:  In  the 
August  21.  2001.  Federal  Register 
Notice  (66  FR  43850-438S1).  the 
Department  announced  the  scheduling 
of  public  hearings  in  Las  Vegas.  Nevada, 
on  September  5.  2001 .  in  Amargosa 
Vallev.  Nevada  on  September  12.  2l)Ul. 
and  in  Pahrump.  Nevada  on  September 
13.  2001.  The  Department  decided  to 
postpone  the  latter  two  hearings  in  light 
of  the  recent  terrorist  attacks  on  the 
United  States,  In  a  notice  published  on 
September  27.  2001  (66  FR  49372- 
49373).  the  latter  two  hearings  were 
rescheduled  to  October  10  and  October 
12.  2001.  in  Amargosa  Valley.  Nevada 
and  Pahrump.  Ne\'ada.  respecti\e|\'  The 
comment  period  is  now  extended 
through  October  19,  2001   The  Secretar\ 
has  also  indicated  that  there  will  be  a 
later  public  involvement  opportunity 
closer  to  the  decision  time  on  the 
recommendation,  the  scope  of  whic  h 
will  be  focused  exclusively  on  issues 


that  could  not  have  been  raised  in  the 
current  comment  period.  Any  comments 
on  issues  that  can  be  raised  before 
October  19  must  be  filed  within  the 
current  comment  period  to  ensure  their 
consideration 

Additional  information  on  the 
Civilian  Radioactive  Waste  Management 
[irogram  may  be  obtained  at  the  Yucca 
Mountain  web  site  at  v^-ww ymp.gov  ox 
by  calling  1-800-967-3477. 

Issued  in  Washington,  DC  on  September 

28    200 1 
l.dke  H.  Barrett, 
Acting  Director 
FR  n."    01-24qi4  Filed  10-4-01:  8:45  am) 

BILUNG  CODE  8450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No  EG01-336-000,  et  al  ] 

Wellhead  Power  Gates.  LLC  et  a!.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

M'ptember  28.  2001 

Take  notice  that  the  following  filings 
h.ave  been  made  with  the  Commission: 

1.  Wellhead  Power  (.ales.  I.I.C 

lDock.et  No.  EGO  1-. J 3 5-000] 

Take  notice  that  on  September  26. 
2001 .  Wellhead  Power  Gates,  LLC  a 
California  limited  liability  company 
lApplieantj.  with  its  principal  executive 
office  at  650  Bercut  IJrive.  Suite  C. 
Sacramento.  California  95814.  tendered 
tor  filing  with  the  Federal  Energy 
Kt>gulatorv  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 
[lursuant  t"  |i,ir"   i*-'    'f  the 
Commissii'ii  --  ii'^iii.itiuns. 

.Applicant  is  in  the  process  of 
developing  a  49.9  MW  (gross)  gas  fired 
electrical  generating  facility  to  be 
loc  ated  in  southeastern  Fresno  County 
near  Huron.  California.  Applicant  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  and  operating 
one  or  more  eligible  facilities  and 
selling  electric  energy  at  wholesale. 

Copies  of  the  application  have  been 
served  upon  the  Public  Utility 
Commission  of  the  State  of  California 
and  the  Securities  and  Exchange 
C'ommission. 

Comment  date:  October  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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2.  Wellhead  Power  Pahoche,  LLC 

(Docket  No   EGO  1-3. 3 7-000] 

Take  notice  that  on  September  26. 
2001.  Wellhead  Power  Panoche.  LLC  .  a 
California  limited  liability  company 
(Applicant),  with  its  principal  executive 
office  at  650  Bercut  Drive.  Suite  T, 
Sacramento.  California  95814.  filed  with 
the  Federal  Energv  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  statu.s  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  in  the  process  of 
developing  a  49  9  M\V  (gross)  gas  fired 
electrical  generating  facility  to  be 
located  in  southeastern  Fresno  County 
new  Firebaugh,  California  Applicant 
will  be  engaged  directlv  and  exclusivel\- 
in  the  busines.s  of  owning  and  operating 
one  or  more  eligible  facilities  and 
selling  electric  energy  at  wholesale. 

Copies  of  the  application  have  been 
served  upon  the  Public  Utility 
Commission  of  the  State  of  California 
and  the  Securities  and  Exchange 
Commission. 

Comment  date  October  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  ME?  Pleasant  Hill,  LLC.  MEP 
Pleasant  Hill  Operating,  LLC,  CPN 
Pleasant  Hill  Operating.  LLC 

!Do(  ket  Nos   fc.(:oi-lT.5-000  and  ELOl-119- 
000 1 

Take  notice  that  on  September  26. 
2001.  MEP  Pleasant  Hill,  LLC,  MEP 
Pleasant  Hill  Operating.  LLC.  and  CPN 
Pleasant  Hill  Operating.  LLC 
(collectively.  Applicants)  filed  with  the 
Federal  Energy  Regulatorv  Commission 
an  application  pursuant  to  section  20.i 
of  the  Federal  Power  Ai;t  for 
authorization  of  the  disposition  of 
jurisdictional  facilities  in  connection 
with  a  sale  and  lease  transaction 
involving  the  .A.ries  Power  Plant,  a  600- 
MW  natural  gas-fired,  combined  cvcle 
generating  facility  being  construf;ted 
near  Pleasant  Hill.  Cass  Countv, 
Missouri.  Applicants  also  request  the 
Commission  to  issue  an  order 
disclaiming  jurisdiction  over  certain 
passive  participants  in  the  transaction 

Comment  date:  Oct(jber  26.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Company 

(Docket  No   EROl-31  14-0001 

Take  notice,  that  on  September  26. 
2001.  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  with 


the  Federal  Energy  Regulator}' 
Commission  (Commission)  an 
Interconnection  Facilities  Agreement 
between  SCE  and  the  Pastoria  Energy 
Facility.  LLC  (Pastoria  Energy).  This 
agreement  specifies  the  terms  and 
conditions  pursuant  to  which  SCE  will 
interconnect  750  M\V  of  generation  to 
the  California  Independent  System 
Operator  Controlled  Crid  pursuant  to 
SCE's  Transmission  Owner  Tariff.  FERC 
Electric  Tariff,  First  Revised  Original 
Volume  No.  6. 

SCE  requests  that  this  agreement 
become  effective  on  September  25, 
2001 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Pastoria  Energy. 

Comment  date:  October  17.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

5.  Southern  Company  Services,  Inc. 

(Docket  No.  ER01-3115-O00| 

Take  notice  that  on  September  26. 
2001.  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Gulf  Power 
Company  (Gulf),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Interconnection  Agreement  (lA)  by  and 
between  Gulf  and  Santa  Rosa  Energy 
LLC  (Santa  Rosa).  The  lA  allows  Santa 
Rosa  to  interconnect  its  generating 
facility  to  be  located  in  Pace,  Florida  to 
Gulf  "s  electric  system 

An  effective  date  of  August  27.  2001 
has  been  requested. 

Comment  date:  Octrtber  17.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  Michigan  Electric  Transmission 
Company 

jDiK  kel  No.  ER01-3n6-O00l 

Take  notice  that  on  September  26, 
2001,  Michigan  Electric  Transmission 
Company  (Michigan  Transc:o)  tendered 
for  filing  with  the  Federal  Energy 
Regulatorv  Commission  (Commission),  a 
Letter  Agreement  with  Panda  Tallmadge 
Power,  L.P.  (Generator),  dated  August 
30.  2001,  (.\greement)  Under  the 
Agreement,  certain  preliminary 
construction  activities  are  to  be 
undertaken  that  are  associated  with 
pro\iding  an  electrical  connection 
between  Michigan  Transco's 
transmission  system  and  a  generating 
plant  to  be  built  by  Qmerator.  Michigan 
Transco  requested  that  the  Agreement 
be  allowed  to  bet  (ime  effective  August 
30. 2001 

Copi(!s  of  the  filing  were  served  upon 
Generatc>r  and  the  Michigan  Public 
Service  Commission. 


Comment  dafe;  October  17.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  Wellhead  Power  Gates.  LLC 

[Docket  No.  ER01-3n7-OOOl 

Take  notice  that  on  September  26, 
2001,  Wellhead  Power  Gates,  LLC 
(Applicant)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  under  section  205  of  the 
Federal  Power  Act,  a  request  for 
authorization  to  sell  electricity  at 
market-based  rates  under  its  proposed 
market-based  tariff. 

Comment  c/afe.- October  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8,  Wellhead  Power  Panoche,  LLC 

[Docket  No.  ER01-3n8-000| 

Take  notice  that  on  September  26, 
2001,  Wellhead  Power  Panoche,  LLC 
(Applicant)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  under  Section  205  of  the 
Federal  Power  Act,  a  request  for 
authorization  to  sell  electricity  at 
market-based  rates  under  its  proposed 
market-based  tariff. 

Comment  date:  October  17.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9,  Central  Maine  Power  Company 

(Docket  No.  ER01-3n9-O00l 

Take  notice  that  on  September  26, 
2001,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  "Assignment  and 
Assumption  Agreement"  between  CMP, 
Northeast  Empire  Limited  Partnership 
#1  (NELP)  and  Boralex  Livermore  Falls 
Inc.  (Boralex).  In  accordance  with  Order 
No.  614,  FERC  Stats.  &  Regs.  31,096 
(2000),  CMP  also  tendered  for  filing  a 
Revised  Intercormection  Agreement  (the 
Revised  lA),  revised  pursuant  to  the 
assignment  transaction. 

CMP  respectfully  requests  that  the 
Commission  accept  the  Assignment  and 
Assumption  Agreement  and  the  Revised 
lA  effective  as  of  September  10,  2001 , 
without  modification  or  condition,  and 
grant  waiver  of  any  and  all 
requirements,  including  the 
Commission's  notice  requirements  for 
good  cause,  for  these  agreements  to 
become  effective.  Copies  of  this  filing 
have  been  served  on  NELP,  Boralex,  and 
the  State  of  Maine  Public  Utilities 
Commission. 

Comment  dat&.  October  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Kentucky  Power  Company 

[Docket  No.  ER01-3:20-000l 

Take  notice  that  on  September  27. 
2001.  Kentucky  Power  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  unexecuted 
Interconnection  and  Operation 
Agreement  between  Kentucky  Power 
Company  and  Foothills  Generating. 
L.L.C.  The  agreement  is  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Volume  No.  6.  effective  June  15. 
2000. 

AEP  requests  an  effective  date  of 
November  26.  2001.  Copies  of  Kentucky 
Power  Company's  filing  have  been 
served  upon  the  Kentucky  Public 
Service  Commission. 

Comment  date:  October  18.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

IDorket  Nil.  EROl-.^ogZ-OOO] 

Take  notice  that  on  September  21. 
2001.  Commonweahh  Edison  Company 
(ComEd).  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  (Ser\'ice  Agreement)  with  Split 
Rock  Energy.  LLC  (Split  Rock)  under  the 
terms  of  ComEd  s  Open  Access 
transmission  tariff  (OATT). 

ComEd  requests  an  effective  date  of 
September  1.  2001.  and  accordingly 
requests  waiver  of  the  Commission's 
notice  requirements.  A  copy  of  this 
filing  has  been  sent  to  Split  Rock. 

Comment  date:  October  18.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp 

[Docket  No   fc:R01-31 13-000] 

Take  notice  that  on  September  26. 
2001,  PacifiCorp,  tendered  for  filing 
with  the  Federal  Energy  Regulatory' 
Commission  (Commission),  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  rules  and  regulations,  a 
Network  Integration  Transmission 
Service  Agreement  with  Bonneville 
Power  Administration  (Bonneville) 
under  PacifiCorp's  FERC  Electric  Tariff. 
Third  Revised  Volume  No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  October  17,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  ho  hfard  or 
to  protest  such  filing  should  HIp  ri 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator\'  Commission. 
888  First  Street.  NE  ,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  .385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  ur  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  par1\ 
must  file  a  motion  to  inter\ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
H-Viiv.  fere  .gov  using  the  "RIMS"  link. 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing  '  link 

Linwood  A.  Watson.  |r.. 

Acting  SfcrHan 

[FR  Doc.  01-24968  Filed  10-4-01;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Soliciting  Comments,  Final 
Terms  and  Conditions, 
Recommendations,  and  Prescriptions 

OitobtT  1,  20(11 

Take  notice  that  the  following 
hydroelectric  application  and  applicant 
prepared  environmental  assessment  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection 

a.  Type  of  Applirotion  New  Maior 
License. 

b.  Project  \o  :  P-309-036 

c.  Dare /j7ed.  October  11.  2000 

d.  Applicant:  Reliant  Energy  Mid- 
Atlantic  Power  Holdings.  LLC 

e.  Name  of  Project:  Piney 
Hydroelectric  Project. 

i.  Location:  On  the  Clarion  River  in 
Clarion  County.  Pennsylvania.  The 
project  would  not  utilize  any  federal 
lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

h,  Applicant  Contact:  Mr.  Thomas 
Teitt;  Reliant  Energy  Mid-Atlantic 


Power  Holdings,  LLC;  looi  Uroad 
.^treet:  lohnstown.  Pennsylvania  15307- 
1051),  (814)533-8028 

1  FERC  Contact:  )ohn  Costello,  E-mail 
address,  iohn.costello@ferc.fed.us.  or 
telephone  (202)  219-2914. 

I  Deadline  for  filing  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers.  Secretary.  Federal  Energy 
Repulatorv  Commission.  888  First 
Street   \E.  Washington.  DC  20426 

The  ( ornniission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  due  uments  with  the  Commission 
to  ser\e  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  senice  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  tf)  the  merits  of  an  issue  that 
md\  affect  the  responsibilities  of  a 
partK  ular  resource  .iuem  \ .  they  must 
also  sense  a  copy  of  the  document  on 
that  resource  agency. 

Protests,  comments  on  filings, 
comments  on  environmental 
assessments  and  environmental  impact 
statements,  and  reply  comments  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
ww\%-. ferc.gov)  under  the  "e-filing"  link. 

k  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

I   Description  of  the  Project:  The 
]  r    '  (  t  i    :ivivt'-    f  the  following:  (1)  the 
■J^r  *iioi  ioui,  dnil  139-foot-high 
concrete  arch  dam  with  crest  elevation 
at  1.07,'i  fei't  iri^i   rin  84-foot-long  left 
non-overfl  (u  \\A\.  and  a  200-foot-long    x 
right  non  overflow  wall;  (2)  an  800-acre 
surface  area  reservoir:  (3)  an  84-foot- 
wide  integral  intake;  (4)  three  230-foot- 
long,  14-footdidineter  penstocks;  (5)  a 
powerhouse  with  3  generating  units 
totaling  28.300  kilowatts;  (6)  a  250-foot- 
long  tailrace;  (7)  700-foot-long  and  900- 
footlong  transmission  lines;  and  (8) 
appurtenant  facilities 

m   Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
(">ommission's  Public  Reference  Room. 
located  at  888  First  Street.  NE,  Room 
2A.  Washington.  DC  20246,  or  by  calling 
(202)  208-1 371 .  The  application  may  be 
\  lewed  on  the  web  at  http:// 
www  fert;  gov  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 


51030 


Federal  Register   Vol.  66.  No.  194 /Friday,  October  5,  2001 /Notices 


Johnstown,  Pennsylvania,  address  in 
item  h.  above 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analvsis  at  this  time. 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  Mav  8.  1991.  56 
FR  23108.  May  20,  1991)'that  all 
comments,  recommendations,  terms  dnd 
conditions  and  prescriptif)ns  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  .-Ml  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  frnm  the 
date  of  this  notice 

Anvone  mav  obtain  an  extension  nf 
time  for  these  deadlines  from  the 
Commission  onlv  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFK  385  2008 

.\11  filings  must  (1)  bear  in  all  capital 
letters  the  title  ■tlGMMENTS',  ■REPLY 
COMMENTS'. 

•RECOMMENDATIONS,-  -TERMS 
AND  CONDITIONS,"  or 
•■PRESCRIPTIONS."  (2]  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  teleph()n^■ 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385  2005   .All  comments. 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4  34(b) 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
Any  of  these  documents  must  be  filed 
^y  providing  the  original  and  the 
number  of  copies  required  by  the 
Commissions  regulations  to;  The 
Secretary.  Federal  Energy  Regulatorv 
Commission,  888  First  Street,  N  E  . 
Washington.  DC.  20426,  .\n  additional 
copy  must  be  sent  to  Director.  Office  of 
Energy  Projects.  Division  of 
Environmental  and  Engineering  Review. 
Federal  Energy  Regulatory  Commission, 
at  the  above  address  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  ser\'ice  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b).  and  385.2010. 

Linwood  .\.  Watson.  |r.,  | 

Artin^  Sfcrftan 

IFR  Do(    01-24972  Fiied  10-4-01;  8:45  am) 

BILLING  COO€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -12-000] 

Electricity  Market  Design  and 
Structure;  Notice  of  Workshops 

September  28.  2001 

A  series  of  commissioner-led 
workshops  will  be  held  October  15 
through  October  19,  2001.  beginning  at 
10  a.m..  in  the  Commission  meeting 
room  at  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC. 

The  purpose  of  the  workshops  is  to 
discuss  core  issues  related  to  the 
development  of  efficient  electric 
markets  in  an  era  where  electric 
transmission  systems  will  be  operated 
bv  Regional  Transmission 
Organizations.  These  issues  include,  but 
are  not  limited  to.  necessary  market 
information,  congestion  management, 
cost  recovery,  market  monitoring, 
transmission  planning,  business  and 
reliability  standards,  the  nature  of 
transmission  rights,  and  federal/state 
cooperation.  The  workshops  will  begin 
the  process  of  developing  a  rulemaking 
on  the  market  design  and  structure  to  be 
implemented  through  a  pro  forma  tariff 
applicable  to  all  public  utilities  and 
RTOs. 

The  workshops  are  open  for  the 
public  to  attend.  There  will  be  ample 
opportunitv  for  publir:  input  in  the 
ruleinaki'ig  process,  subsequent  to  the 
workshops.  The  (Commission  is  inviting 
selected  panelists  on  these  topics  to 
participate  in  these  workshops;  it  is  not 
at  this  timf^  entertaining  requests  to 
make  presentations  Additional  details 
about  the  workshops  will  be  provided  in 
a  subsequent  notice,  and  will  be  posted 
on  the  Commissions  web  site  under 
RTO  Activities. 

Linwood  A.  Watson,  (r.. 

Deputy  SecTftan, . 

IFR  Doc.  01-24969  Filed  10-4-01,  a:4.Tami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL01 -7-000] 

Conference  on  Energy  Infrastructure; 
Notice  of  Conference 

September  28.  2001. 

The  Federal  Energ\'  Regulatory 
Commission  (F-'ERC)  will  hold  a 
conference  on  energy  infrastructure 


issues  in  the  Western  states  on  Friday. 
November  2,  2001  at  the  WestCoast 
Grand  Hotel  in  Seattle  Washington. 

The  conference  will  discuss  the 
Western  region's  electric  and  gas 
infrastructure  (electric  generation  and 
transmission,  and  fuel  delivery,  and 
storage),  and  related  matters.  The 
Governors  of  the  western  states  have 
been  invited  to  participate.  The  goal  is 
to  identify  regional  infrastructure  issues 
and  their  implications  for  the  future 
economic  development  of  the  region. 
We  look  forward  to  an  informative 
discussion  of  the  issues,  and  how  we 
can  facilitate  and  enhance  a 
comprehensive  collaborative  approach 
to  energy  infrastructure  development.  It 
is  our  firm  belief  that  until  we  have  an 
adequate  well-functioning  energy 
infrastructure,  we  cannot  expect 
workably  competitive  markets. 

The  one-day  meeting  will  begin  at 
9:00  a.m.  and  will  end  about  4:00  p.m. 
This  conference  will  follow  a  meeting  of 
the  western  Committee  on  Regional 
Electric  Power  Cooperation  (CREPC)  at 
the  same  location. 

All  interested  parties  are  invited  to 
attend  the  conference  on  November  2. 

We  will  issue  further  details  on  the 
conference,  including  the  agenda  and  a 
list  of  participating  discussants,  as  plans 
evolve.  For  additional  information, 
please  contact  Saida  Shaalan  at  202- 
208-0278  or  Saida. Shaalan@ferc.  fed. us. 

Linwood  A.  Watson,  Jr., 

Deputy  Serretarw 

IFR  Doc.  01-24970  Filed  10-4-01:  8:45  ami 

BILLING  CODE  6717-C1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2634] 

Great  Northern  Paper,  Inc.;  Notice  of 
Proposed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Managing  Properties  Included  In  or 
Eligible  for  Inclusion  In  the  National 
Register  of  Historic  Places 

October  1.  2001. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.'  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 


IB  CFR  ;t8.'i.2010. 
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who.  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  is  consulting  with 
the  Maine  State  Historic  Presentation 
Officer  (hereinafter,  SHPO)  and  the 
Advisory'  Council  on  Historic 
Preservation  (hereinafter,  Council) 
pursuant  to  the  Council's  regulations,  36 
CFR  part  800.  implementing  Section  106 
of  the  National  Historic  Preservation 
Act,  as  amended.  (16  U.S.C.  Section 
470f),  to  prepare  a  programmatic 
agreement  for  managing  properties 
included  in.  or  eligible  for  inclusion  in, 
the  National  Register  of  Historic  Places 
at  the  Storage  Project  (FERC  No.  P- 
2634). 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the  SHP(3, 
and  the  Council,  would  satisfy'  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated  (36  CFR  800.14)  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  above  project 
would  be  fulfilled  through  the 
programmatic  agreement,  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  Order  issuing  a  license. 

Great  Northern  Paper.  Inc.  as 
prospective  licensee  for  Project  No.  P- 
2634,  and  the  Passamaquoddy  Indian 
Tribe.  Penobscot  Indian  Nation,  and 
U.S.  Bureau  of  Indian  Affairs  have 
interest  in  this  proceeding  are  invited  to 
participate  in  consultations  to  develop 
the  programmatic  agreement  and  to  sign 
as  a  concurring  party  to  the 
programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  Project  No.  P- 
2634  as  follows: 
Dr.  Laura  Henley  Dean.  Advisor)- 

Council  on  Historic  Preservation.  The 

Old  Post  Office  Building,  Suite  803. 

1100  Pennsylvania  Avenue,  NAV. 

Washington,  DC.  20004 
Earle  G.  Shettleworth.  jr.,  State  Historic 

Preser\'ation  Officer.  Maine  Historic 

Preservation  Commission.  55  Capitol 

Street.  65  State  House  Station, 

Augusta.  Maine  04333 
Brian  R.  Stetson.  Manager  of 

Environmental  Affairs,  Great  Northern 

Paper,  Inc..  Engineering  and  Research 

Building,  1  Katahdin  Ave.. 

Millinocket.  Maine  04462-1373 
Richard  H.  Hamilton.  Chief.  Penobscot 

Indian  Nation.  6  River  Road;  Indian 

Island.  Old  Town.  Maine  04468 


Gregory  'W.  Sample,  Drummnnd 
VVoodsum  &  MacMahon.  245 
Commercial  Street.  P.O.  Box  9781, 
Portland,  Mame  04104-5081 
Jim  Harriman,  U.S.  Bureau  of  Indian 
Affairs,  Eastern  Area  Offic  c.  M  S   260- 
VASQ.  3701  Fairfax  Drive,  Arlinptnn. 
Virginia  22203-1700 
Any  person  on  the  official  service  list 
for  the  above-captioned  proceeding'- 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  establishecf, 
bv  filing  a  motion  to  that  effec  t  within 
15  davs  of  this  notice  date 

An  original  and  8  copies  of  an\'  suth 
motion  must  be  filed  with  the  Secretarv 
of  the  Commission  (888  First  Street,  \F, 
Washington,  DC.  20426)  and  must  be 
ser\ed  on  each  person  whose  name 
appears  on  the  official  'Venice  list  If  no 
such  motions  arc  filed,  the  restricted 
service  list  will  be  effecti\'e  at  the  end 
of  the  15  day  period.  Olhenvise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 

l.inwood  A.  Walson,  jr., 

Ai  tingSfirvtan . 

IFR  Doc.  01-24971  Filed  10-^t-Ol:  8:45  am). 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7075-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Disinfectants/Disinfection  Byproducts. 
Chemical,  and  Radionuclides  Rules 
ICR 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U  S.C. 
3501  et  seq],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Managenu^nl 
and  Budget  (OMB)  for  review  and 
approval:  Disinfectants/Disinfection 
Byproducts.  Chemical,  and 
Radionuclides  Rules:  OMB  Control  No 
2040-0204  expiring  November  30,  2001 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate  it 
includes  the  actual  data  collection 
instrument, 

DATES:  Comments  must  be  submitted  on 
or  before  November  5.  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1896.02  and  OMB  Control 


No.  2040-0204,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue. 
N  W  .  Washington.  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
.\ffairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  i;PA.  725  17th  Street.  N.W.. 
Wa^hinpton.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  1  iiju  if  the  ICR  contact  Sandv  Fanner 
at  1:FA  by  phone  at  (202)  260-2740.  by 
E-mail  at 

Farmer.sand}'@epamail. epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1896.02.  For  technical  questions 
about  the  ICR  contact  Lisa  Christ  at 
(202'  2fin-'iqf.~ 

SUPPLEMENTARY  INFORMATION: 

Title:  Disinfectants/Disinfection 
Byproducts,  Chemical,  and 
Radionuclides  Rules  ICR  (OMB  Control 
No.  2040-0204:  EPA  ICR  No.  1896.02, 
expiring  11/30/01).  This  is  a  request  for 
extension  of  a  currently  approved  ICR. 

Abstract:  The  Disinfectants/ 
Disinfection  Byproducts,  Chemical,  and 
Radionuclides  Rules  ICR  is  the  result  of 
a  consolidation  of  activities  covered  in 
the  1998  Stage  1  DBPR  ICR.  some  rules 
and  activities  covered  in  the  1993  PWSS 
ICR  and  activities  and  rules  previously 
covered  in  other  OGWDW  standalone 
iCRs  This  ICR  will  include:  Stage  1 
1)HPR(EPA  ICR  Number  1896.01.  OMB 
Control  Number  2040-0204).  Chemical 
Phase  Rules  (Phases  II'IIB/V)  (OMB 
Control  Number  2040-0090,  EPA  ICR 
Number  U270.39),  Unregulated 
(Contaminant  Monitoring  Rule  Lists  1 
and  2  (OMB  Control  Number  2040- 
0208  EPA  ICR  Number  1882.02).  1976 
Radionuclides  and  2000  Radionuclides 
Rule  (OMB  Control  Number  2040-0090. 
EPA  ICR  Number  0270.39).  Total 
Tnhalomethane  Rule  (OMB  Control 
Number  2040-0090.  EPA  ICR  Number 
U270  39),  and  the  Surface  Water 
Treatment  Rule  (disinfectant  residual 
monitoring  only)(OMB  Control  Number 
2()4tM)090,  EPA  ICR  Number  0270.39). 
The  Disinfectants/Disinfection 
B\products,  Chemiral   and 
Radionuclides  Rul>'s  Ii  K  requires 
informatHUi  i  iMf.  !!■  n  for  data  such  as: 
Mdxinium  ( .int.tiinnant  levels  (MCLs) 
for  Stage  1  Disinfectants/Disinfection 
B\  products  for  svstems  that  treat  their 
water  with  a  chemical  disinfectant. 
maximum  residual  disinfectant  levels 
(MRDLs)  for  Chlorine,  Chloramines.  and 
Chlorine  Dioxide,  monitoring  results  for 
total  organic  carbnn   TDr)  and 
alkalinity  for  subpart  M  -\ stems 
employing  conventional  filtration. 
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monitoring  results  for  the  compounds 
and  contaminants  addressed  by  the 
Chemical  Phase  Rules  and  UCMR, 
monitoring  results  for  gross  alpha 
particle  activity,  combined  radium-226 
and  radium-228,  separate  radium-226 
and  radium-228,  gross  beta/photon 
emitters,  radon  and  uranium  as  outlined 
in  the  1976  Radionuclides  and  2000 
Radionuclides  Rule.  The  regulatory 
initiatives  discussed  in  this  document 
are  intended  to  protect  public  health 
and  welfare  from  Disinfectants- 
Disinfection  Byproducts.  Chemical,  and 
Radionuclides  contaminants.  All  of  the 
data  collected  from  PWSs  and  States  are 
mandatory  (40  CFR  part  141  and  40  CFR 
part  142).  Monitoring,  reporting  and 
record  keeping  are  required  at  both  the 
system  and  State  levels  under  the 
National  Primar\'  Drinking  Water 
Regulations  (NPDWRs).  EPA  has  chosen 
to  require  the  least  frequent  collection 
that  remains  consistent  with  overall 
public  health  preservation  objectives 
Data  collected  allow  States  to  identifv  in 
a  timely  fashion  significant  contaminant 
concentrations  which  might  threaten  the 
health  and  safety  of  drinking  water 
consumers  The  information  collected  in 
this  ICR  is  used  to  aid  in  understanding 
the  quality  of  drinking  water,  protect 
public  health  and  welfare  from 
Disinfectants.  Disinfection  Bypn  >ducts. 
Chemical,  and  Radionuclides 
contaminants,  make  reRulatorv 
enforcement  decisions  and  to  oversee 
State  programs.  Primary  users  of  the 
data  collected  under  this  K.K  are  the 
Office  of  Ground  Water  Drinking  Water 
(OGWDW),  Office  of  Enforcement  & 
Compliance  Assurance  (OECA).  Public 
Water  System  managers  and  primacy 
agencies,  which  include  State 
regulators,  Indian  Tribes  and 
occasionally  Regional  Administrators. 
An  agency  may  not  conduct  or  sponsor. 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  C;p'R 
part  9  and  4fl  CFR  chapter  1.5.  The 
Federal  Register  document  required 
under  .5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  lune  1. 
2001  and  no  comments  were  ret^ived. 

Burden  Statement:  Thf^  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.6  hours  per 
response  Burden  means  the  total  time 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclr)se  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 


develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifving 
informatiim,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  complv  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  c:ollection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Responden ts/A  ffected  En tities . 
Existing  Public  Water  .Svstems  and 
Primacy  Agencies. 

Estimated  Number  of  Respondents: 
167,894. 

Frequency  of  Response:  varies  by 
requirement  (i.e.  monthly,  quarterly, 
annually). 

Estimated  Total  Annual  Hour  Burden: 
4,134,816  hours 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  S256,83J.000.  Send 
comments  on  the  Agency's  need  for  this 
information,  the  accuracv  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1896.02  and 
OMB  Control  No.  2040-0204  in  any 
correspondence. 

Dated;  September  20,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  n™    01-25001  Filed  10-4-01;  8;4n  am) 
BILUNG  CODE  6S60~50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7075-1] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request;  Reporting 
and  Recordkeeping  Activities 
Associated  With  EPA's  PFC  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  rnmpliance  with  the 
{'aperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
t'ollection  Request  (K^R)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  and  Recordkeeping 
Activities  Associated  With  EPA's  PFC 


Emission  Reduction  Partnership  for  the 
Semiconductor  Industry,  OMB  Control 
Number  2060-0382,  expiration  date 
September  30.  2001.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost,  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  5,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1823.02  and  OMB  Control 
No.  2060-0382,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW.. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  ICR  contact  Susan  Aubv 
at  EPA  by  phone  at  (202)  260-4901.  by 
E-mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  athttp:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1823.02.  For  technical  questions 
about  the  ICR  contact  Scott  Bartos  at 
(202)564-9167. 

SUPPLEMENTARY  INFORMATION:  Title:  PFC 
Emission  Reduction  Partnership  for  the 
Semiconductor  Industry.  OMB  Control 
No.  2060-0382,  EPA  ICR  No.  1823.02. 
expiration  date  September  30,  2001. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract:  Following  the  1993 
introduction  of  the  Climate  Change 
Action  Plan,  U.S.  EPA's  Office  of 
Atmospheric  Programs  launched  the 
PFC  Emission  Reduction  Partnership  for 
the  Semiconductor  Industry.  This 
important  voluntary  program 
contributes  to  the  countrv's  overall 
reduction  in  greenhouse  gas  emissions. 
Like  Energy  Star  Buildings  and  the 
Voluntary  Aluminum  Industrial 
Partnersbip.  the  PFC  Emission 
Reduction  Partnership  for  the 
Semiconductor  Industry  is  a  voluntary 
effort  aimed  at  preventing  pollution 
before  it  is  generated.  These  voluntarv' 
programs  all  focus  on  reducing 
greenhouse  gas  emissions  and  tracking 
progress  by  collecting  information  from 
partners  on  a  periodic  basis.  The  PFC 
Emissions  Reduction  Partnership  for  the 
Semiconductor  Industry  is  a  voluntary, 
non-regulatory  program  that  supports 
the  industry's  efforts  to  reduce 
perfluorocompound  (PFC)  emissions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
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control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
25.  2001,  (  66  FR  33680);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  598  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Semiconductor  manufacturers. 

Estimated  Number  of  Respondents: 
25. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
14,950  hours. 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  $139,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1823.02  and 
OMB  Control  No.  2060-0382  in  any 
correspondence. 

Dated:  September  26,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division 
(FR  Doc.  01-25002  Filed  10-^-01,  8:45  dm] 
BtLUNG  CODE  6560-S0-«> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7074-91 

Agency  Information  Collection 
Activities:  SutMnisslon  tor  OMB 
Review;  Comment  Request;  Public 
Water  System  Supervision  Program 

AGENCY:  Environmental  Protectum 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  I'  S.C 
3501  et  seq).  this  document  annnunt  es 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval;  Public  Water  System 
Supervision  Program.  OMB  Control  No 
2040-0090  expiring  September  30. 
2001.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  5,  2001 
ADDRESSES:  Send  comment,';,  referencing 
EPA  ICR  No.  02740.  and  OMB  Control 
No.  2040-0090.  to  the  following 
addresses:  Sandy  Farmer.  IS 
Environmental  Protection  Agenc\', 
Collection  Strategies  Division  (Mail 
Code  2822).  1200  Pennsvivania  Avenue, 
NW..  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulators 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW  , 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATK>N  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  hv 
E-mail  at 

Farmer. sandy@epamail.epagD\,  or 
download  off  the  Internet  at  http;// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0270.40.  For  technical  questions 
about  the  ICR  contact  Lisa  Christ  at 
(202)  260-3967  of  the  Office  of  Ground 
Water  Drinking  Water 
SUPPLEMENTARY  INFORMATION: 

Title:  Public  Water  System 
Supervision  Program  (OMB  Control  No 
2040-0090;  EPA  ICR  No,  0270  40) 
expiring  September  30,  2001   This  is  a 
request  for  extension  of  a  currently 
approved  ICR. 

Abstract:  The  2001  PWSS  Program 
ICR  is  the  result  of  a  consolidation  of 
some  rules  and  activities  covered  in  the 
1993  PWSS  ICR  and  activities  and  rules 
previously  covered  in  other  CMT.WDW 
standalone  ICRs,  The  2001  PWSS 
Program  ICR  will  include:  General  State 


and  Indian  Primai  \  d(  ti\ities,  Variance 
8i  Exemptions  Rule  (EPA  ICR  Number 
0270  .19),  Pnmaf  \  Regulations  Activities 
(Adrainistratne  Penaltv  Authority) 
(EPA  ICR  Number  1836.01;  OMB 
Control  Number  2040-0195),  Capacity 
Development  Program.  (Operator 
Ortification  Guidelines  and  Expense 
Grant  Reimbursement  Program  (EPA 
ICR  .Number  19.5.S  (11  i,  and  ( .onsumer 
Confidence  Reports  (OMB  Control 
Number  204CM1201.  EPA  ICR  Number 
18.'i2  02)  Rules  and  activities  previously 
covered  in  the  ms.'t  PWSS  Program  ICR, 
and  not  addressed  in  this  one.  have 
administratively  ni"\ed  ?n  other 
C)(;\VD\V  iCRs  as  H[i[)r!^priate.  This  ICR 
c:ontains  recordkeej  m^;  .md  reporting 
requirements  that  ,irr  iiidndatory  for 
compliance  with  40  CFR  parts  141  and 
142   Seitic.ns  1401  and  1 4 1 2  of  the  Safe 
Drinking  Water  Art  (SDWA).  as 
amended,  require  HP.^  to  establish 
National  Pnmar\  Drinking  Water 
Regulations  (NPDWRs)  for  contaminants 
that  mav  have  an  adverse  human  health 
efte(  t  The  Act  further  requires  EPA  to 
monitor  and  enforce  these  regulations  to 
ensure  a  suppK  of  drinking  water, 
which  dependdhl\  complies  with  the 
maximum  contaminant  levels  (MCLs) 
set  forth  in  40  CFR  part  141    subpart  B. 
Section  1445  of  SDWA  stipulates  that 
every  supplier  of  water  shall  conduct 
monitoring,  maintain  records,  and 
provide  such  information  as  is  needed 
for  the  Agency  to  cam  out  its 
monitoring  and  enforc:ement 
responsibilities  with  respect  to  SDWA. 
Implementation  of  these  monitormg 
requirements  is  principally  a 
responsibility  of  the  States,  particularly 
those  States  that  have  assumed  primary 
enforcement  responsibility  (primacy)  for 
public  water  systems  under  SDWA 
section  1413   EPA  has  chosen  to  require 
the  least  fn^quent  collection  that 
remains  consistent  with  overall  public 
health  preservation  objectives.  Data 
(  olierted  allow  States  to  identify'  in  a 
timely  fashion  significant  contaminant 
concentrations  which  might  threaten  the 
health  and  safety  of  drinking  water 
(  onsumers  The  information  collected  in 
this  ICR  is  used  to  aid  in  understanding 
the  quality  of  drinking  water,  make 
regulatory  enforcement  decisions. 
oversee  State  programs,  and  make 
■  iecision^  regarding  KPA  grants.  Primary 
users  of  the  data  collected  under  this 
ICR  are  Offi(  e  .-f  Ground  Watnr  Drinking 
Water  (OGWDW:   (  )fi;i  •  i  :  ;  :iforcement 
^<  Gompliaiii  e  .Assurance  (OECA). 
Public  Water  System  managers  and 
primac  y  agencies,  which  include  State 
regulators.  Indian  Tribes  and 
occasionally  Regional  Administrators. 
An  agency  may  not  conduct  or  sponsor. 
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and  a  pprson  is  not  required  to  respond 
to.  a  collection  of  informatinn  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  QMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFK 
part  q  and  48  CFR  chapter  15  The 
Federal  Register  document  required 
under  5  CFR  H20  a(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  May  2, 
2001  and  one  comment  was  received. 

Burden  Statempnt  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  i^ 
estimated  to  average  6.9  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif\-ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
e.xisting  ways  to  c:ompl\  with  anv 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  New 
and  Existing  Public  Water  Systems  and 
Primacy  agencies. 

Estimated  \'umber  of  Respondents: 
168.302. 

Frequency  of  Response:  varies  by 
requirement  (e.g  monthly,  quarterly, 
annually) 

Estimated  Total  Annual  Hour  Burden: 
l.Hb4.559  hours. 

Estimated  Total  Annualized  Capital, 
Or-M  Cost  Burden:  S64. 106.000. 

Send  comments  on  the  .-Xgencv's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  througii 
the  use  of  automated  collection 
tef  hniques  to  the  addresses  listed  above. 
Please  refer  to  EP.A  ICR  No.  0270.40  and 
OMB  Control  NO  2040-0090  in  any 
correspondence. 

O.^'.'ii   September  26.  2001.    , 
Oscar  Morales,  I 

Director.  Collection  Strategies  Division 

'FK  D.,'.    m  -^inm  Fil.-,1  io-l-01;  8:43  ami 

WUJNG  COOe  65fiO-50-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7074-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Microbial 
Rules  ICR 

AGENCY:  Environmental  Protection 
.■\gency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  f44  L'.S.C 
3501  etseq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Microbial  ICR.  OMB  control 
Number  2040-0205  expiring  November. 
30,  2001.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost:  w  here 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  hffore  November  5,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No,  1895.02  and  OMB  Control 
No.  2040-0205.  to  the  following 
addresses;  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulator\ 
Affairs.  Office  of  Management  and 
Budget  (QMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street.  NW.. 
Washington.  DC  2n^m 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740.  by 
E-mail  at 

Farmer. sandy@epam.ai I  epa. gov,  or 
download  off  the  Internet  at  http;// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1895.02.  For  technical  questions 
about  the  ICR  contact  Lisa  Christ  at 
(202)  260-3967  of  the  Office  of  Ground 
Water  Drinking  Water  [(X;WDVV), 
SUPPLEMENTARY  INFORMATION: 

rnif  Microbial  (OMB  Control  No, 
2040-<J205:  EPA  ICR  No.  1895.02) 
expiring  November  30.  2001   This  is  a 
request  for  extension  of  a  currently 
approved  ICR. 

Abstract:  The  Microbial  ICR  is  the 
result  of  a  consolidation  of  activities 
covered  in  the  1998  Interim  Enhanced 
Surfa(  e  Water  Treatment  Rule  ICR. 
some  rules  and  activities  covered  in  the 
1993  Public  Water  vSystem  Supervision 
ICR  and  activities  and  rules  previously 
covered  in  other  OCiWDW  standalone 
ICRs.  Th"  Microbial  ICR  will  include: 


Surface  Water  Treatment  Rule  (all 
components  except  disinfectant  residual 
monitoring)  (OMB  Control  Number 
2040-0090.  EPA  ICR  Number  0270.39), 
Total  Coliform  Rule  (OMB  Control 
Number  2040-0090.  EPA  ICR  Number 
0270.39).  Interim  Enhanced  Surface 
Water  Treatment  Rule  (OMB  Control 
Number  2040-0205.  EPA  ICR  number 
1895.01).  and  the  Laboratory  Quality 
Assurance  Evaluation  Program  for 
Analysis  of  Cryptosporidium  in  Water. 
Filter  Backwash  Recycle  Rule  (OMB 
Control  Number  2040-0224.  EPA  ICR 
Number  1928.02)  will  be  added  via  an 
Information  Correction  Worksheet  upon 
approval.  The  Microbial  ICR  requires 
information  collection  of  data  such  as: 
turbidity  measures,  raw  water  coliform 
data,  coliform  bacteria  levels  in 
distribution  systems.  E  coli  and  fecal 
coliform  data  as  necessary,  data 
regarding  results  of  sanitary  surveys  and 
backwash  recycle  practice  and  flow 
information.  The  regulatory  initiatives 
discussed  in  this  document  are  intended 
to  protect  public  health  and  welfare 
from  microbial  contaminants.  The  Lab 
Quality  Assurance  Program,  which 
cfillects  data  from  laboratories  for 
laboratory  certification  or  approval  are 
not  mandator}',  but  laboratories  must 
provide  it  in  order  to  obtain  or  retain  a 
benefit.  All  of  the  data  collected  from 
Public  Water  Systems  and  States  are 
mandatory  (40  CFR  part  141  and  40  CFR 
part  142),  Monitoring,  reporting  and 
record  keeping  are  required  at  both  the 
system  and  State  levels  under  the 
National  Piimar\-  Drinking  Water 
Regulations  (NPDWRs)  EPA  has  chosen 
to  require  the  least  frequent  collection 
that  remains  consistent  with  overall 
public  health  preservation  objectives. 
Data  collected  allow  States  to  identify  in 
a  timely  fashion  significant  contaminant 
concentrations  which  might  threaten  the 
health  and  safety  of  drinking  water 
consumers.  The  information  collected  in 
this  ICR  is  used  to  aid  in  understanding 
the  quality  of  drinking  water,  protect 
public  health  and  welfare  from 
microbial  contaminants,  make 
regulator}'  enforcement  decisions  and  to 
oversee  State  programs.  Primary'  users  of 
the  data  collected  under  this  ICR  are  the 
Office  of  Ground  Water  Drinking  Water 
(OGWDW),  Office  of  Enforcement  & 
Compliance  Assurance  (OECA).  Public 
Water  System  managers  and  primacy 
agencies,  which  include  State 
regulators,  Indian  Tribes  and 
occasionally  Regional  Administrators. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
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EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  1.5  The 
Federal  Register  document  required 
under  5  CFR  320.8(d).  soliciting 
comments  on  this  c  oUection  of 
information  was  published  on  lun^-  1. 
2001  and  no  comments  were  recei\ed. 

Burdpn  Statt'ment:  The  annual  publit 
reporting  and  record  keeping  burden  ffjr 
this  collection  of  information  is 
estimated  to  average  less  than  a  half 
hour  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  re\iew 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifving  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  e.xisting  ways  to  complv  with 
an\  previouslv  applicable  instructif>ns 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
mfnrmation:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information, 

Rpspnn dents/ A ffected  Entities : 
Existing  PWSs.  Laboratories  and 
Primacv  Agencies. 

Estimated  Xumher  o1  Respondents- 
167,954 

Frequent- y  of  Response:  \'aries  by 
requirement  (eg  monthly,  quarterlw 
annually). 

Estimated  Total  Annual  Hour  Burden 
8.198.417  hours. 

Estimated  Total  Annualized  Capital. 
OF-M  Cost  Burden  SH2. 7 07 1)00 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  abo\  e 
Please  refer  to  EPA  ICR  No   1895,02  and 
OMB  Control  No,  2040-0205  in  any 
correspondence. 

Dated:  September  2fi,  2001 
Oscar  Morales. 

Director.  Colle<  tion  Strnle^ies  [)n  i^iori 
|FK  Doc,  01-2.i()10  Filcfl  lO-t-Ol    H  4'>  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7074-7] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  and  Sewage  Sludge 
Monitoring  Reports;  OMB  Control  No. 
2040-0004;  EPA  ICR  No.  0229.15 

AGENCY:  Environmental  Protection 
Agency (EPA) 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
.3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (K'Rj  has  been 
forwarded  to  the  Office' of  Management 
and  Budget  (OMB)  for  review  and 
approval  National  Pollutant  Discharge 
Elimination  Svstem  INPDE.S)  and 
Sewage  Sludge  Mfmitonng  Reports; 
OMB  Control  No  2040-0004;  EPA  ICR 
No, 0229  15;  expiring  September  30. 
2001    The  ICR  describes  the  nature  of 
the  information  coUecImn  .md  its 
expected  burden  and  c  osl.  where 
appropriate,  it  includes  the  ac  tual  data 
(;ollection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  Ninember  5.  2001, 
ADDRESSES:  Send  comment^   r^ '' nncing 
EPA  ICR  No  0229  15  and  (JMB  Control 
No,  2040-0004  to  the  following 
addresses.  Sand\'  Farm»>r,  L'.S, 
Environmental  Prntection  Agency. 
Collection  Strategies  Division  (Mail 
Code  28221.  1200  Pennsvlvania  Avenue. 
N\V  .  Washington,  DC  2046Q-0001;  and 
Ui  office  of  Information  and  Regulator. 
Affairs.  Offu  <■  of  Management  and 
Budget  (OMBi,  Attention:  Desk  Officer 
for  EPA,  725  17th  Stre.-t,  N\V  . 
Washington.  DC  2()50.-t 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  cop\-  of  the  ICR  (  onta(  t  S.ii)ii\  Farmer 
bv  telephone  at  i2f)2i  2h(^-^740.  by  e- 
mail  at  Farmer  sand\^epa. gov,  or 
download  off  the  Internet  at  http:// 
imiv  ppcj  ,qov/irr  and  refer  to  EPA  ICR 
No,  0229  15   For  te(  hnic;al  questions 
about  the  ICR  contact  lack  Faulk  at  (202) 
564-0768  in  EPAs  Office  of  Wastewater 
Management 
SUPPLEMENTARY  INFORMATHDN: 

Title:  National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Sewage  Sludge  M(jniloriiig  Reports: 
(OMB  Control  No  2040-0004;  EPA  K  R 
No,  0229,15)  expiring  09/30/01    This  is 
a  request  for  extension  of  a  currently 
approved  collection 

Abstract:  This  ICR  estimates  the 
current  monitoring,  rec  ordkeeping  and 


costs  associated  with  submitting  and 
reviewing  Discharge  Monitoring  Reports 
(DMRs),  sewage  sludge  monitoring 
reports,  and  other  monitoring  reports 
under  the  Environmental  Protection 
Agency's  (EPA)  NPDES  program.  The 
NPDES  program  regulations,  codified  at 
40  CFR  parts  122  through  125.  require 
permitted  municipal  and  non-municipal 
point  source  discharges  to  collect, 
analyze,  and  submit  data  on  their 
wastewater  discharges.  Under  these 
regulations,  the  permittee  is  required  to 
collect  and  analyze  wastewater  samples 
and  perform  other  types  of  discharge 
monitoring  and  report  the  results  to  the 
permitting  authority  (EPA  or  an 
authorized  NPDES  State),  Sample 
monitoring,  analysis,  and  reporting 
frequencies  vary  by  permit,  but  for  the 
most  part,  must  be  performed  at  least 
annually  for  all  permitted  discharges. 
Upon  renewal  of  this  ICR,  the 
permitting  authority  will  continue  to 
require  NPDES  and  sewage  sludge 
facilities  to  report  pollutant  discharge 
monitoring  data  The  permitting 
authority  will  use  the  data  from  these 
forms  to  assess  permittee  compliance, 
modify/add  new  permit  requirements, 
and  revise  effluent  guidelines  The 
monitoring  data  required  of  NPDES  and 
sewage  sludge  facilities  represents  the 
minimum  2  information  necessar\'  to 
achieve  the  Agencys  goals  and  satisfy 
regulaton.-  standards.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15,  The  Federal 
Register  document  required  under  5 
( .FK  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  Februan,  8,  2001  (66  FR 
9574):  two  comments  were  received. 

Burden  Statement:The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  24.9  hours  per 
respon.se.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifv'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
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information;  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
NPDES  permittees,  including  publicly 
owned  treatment  works,  privately 
owned  treatment  works,  industrial 
facilities,  and  storm  water  permittees, 
and  sewage  sludge  handlers  and 
domestic  septage  haulers. 

Estimated  \umber  of  Respondents: 
86,135. 

Frequency  of  Response:  varied,  but  for 
the  most  part  at  least  annually 

Estimated  Total  Annual  Hour  Burden. 
15,041.011 

Estimated  Total  Annualized  Capital. 
0&\t  Cost  Burden  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0229  1,5  and 
0MB  Control  No   2040-0004  in  an\ 
correspondence. 

Dated   Sf'ptember  26,  2001, 
Oscar  Morales. 

Dirf(  tor.  Collection  Strategies  Division. 
tFR  Dn<    01-2501 1  Filed  10-4-01;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6622-4] 


I 


Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  ^^■\^^v. epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  September  24,  2001  Through 

September  28.  2001 
Pursuant  to  40  CFR  1506.9. 
EIS  \o.  010362.  Final  EIS.  BLSl.  CA. 
Cadiz  Groundwater  Storage  and  Drv- 
Year  Supply  Program.  Constructicm 
and  Operation,  Amendment  of  the 
California  Desert  Consen'ation  Area 
(CDCA)  Plan.  Issuance  of  Right-of- 
Way  Grants  and  Permits,  San 
Bernardino  County.  C.-\.  Due: 
November  05.  2001.  Contact;  lames 
Williams  (909)  697-5390 
EIS  So  010363.  Draft  EIS.  FRC.  ME. 
Presumpscot  River  Projects, 
Relicensing  of  Five  Hydroelectric 
Projects  for  Construction  and 
Operation,  Dundee  Project  (FERC  No. 
2942):  Gambo  Project  (FERC  No. 
2931):  Little  Falls  Project  (FERC  No. 


2932);  Mallison  Falls  Project  (FERC 
No.  2941)  and  Saccarappa  Project 
(FERC  No.  2897).  Cumberland 
County,  ME,  Due:  December  04   2001, 
Contact:  fames  Haimes  (202)  219- 
2780,  This  document  is  available  on 
the  Internet  at:  http://www.ferc.fed.us/ 
onlme/htm. 

EIS  No.  010364.  Draft  EIS.  FHW.  PA. 
Blair  Mill  Road  Corridor  Improvement 
Project.  Widening  of  Blair  Mill  Road 
between  Welsh  Road.  Horsham  Road 
and  between  Moreland  Avenue  and 
County  Line  Road  in  Horsham  and 
Upper  Moreland  Townships, 
Montgomery  C^ounty,  PA.  Due: 
November  23.  2001.  Contact:  James  A 
Cheatham  (717)  221-3461. 

EIS  S'o.  010365.  Draft  EIS.  BUS.  AK. 
Southern  Intertie  Project, 
Constructing  and  Operating  a  new 
138kV  Transmission  Line  between  the 
Kenai  Peninsula  and  Anchorage, 
Right-of-Wav  Permit.  Special-Use 
Permit.  COE  Section  10  and  404 
Permit.  Kenai  Peninsula  to 
Anchorage,  AK,  Due:  December  05. 
2001,  Contact:  Lawrence  R  Wolfe 
(202)  720-1784,  This  document  is 
available  on  the  Internet  at:  http:// 
www.usda.gov/rus/water/ees/eis/htm. 

EIS  No.  010366.  Draft  EIS.  AFS.  OR. 
Lemnlo  Watershed  Projects, 
Implementing  the  Objectives  for 
Management  Areas  5  and  10  and 
Matri.x  Lands.  L'mpqua  National 
Forest.  Diamond  Lake  Ranger  District. 
Douglas  Countv,  OR.  Due:  November 
19,  2001.  Contact:  Patrick  S.  Williams 
(541)498-2531. 

EIS  No.  010367,  Draft  EIS.  BIA.  CA.  NV. 
Truckee  River  Water  Quality 
Settlement  .Agreement-Federal  Water 
Right  Acquisition,  Implementation, 
Truckee  River.  Placer  County,  CA  and 
Washoe.  Storev  and  Lvon  Counties. 
NV,  Due:  December  03,  2001,  Contact: 
Tom  Strekal  (775)  887-3500. 

EIS  No.  01036H.  Final  Supplement.  H'S. 
Cannabis  Eradication  in  the 
Contiguous  United  States  and  Hawaii, 
Updated  Information  on  Herbicidal 
Eradication  New  .Scientific  Data,  Due: 
November  05.  2001 .  Contact:  [ovce  M. 
Elliott  (202)  307-8923.  This  document 
is  available  on  the  Internet  at: 
http:/ /wvt-wdea^ov/ pubs/ pblist.htm. 

EIS  No  010369.  Draft  EIS.  NFS.  GA. 
Fort  Frederica  National  Monument 
General  Management  Plan, 
Implementation.  Saint  Simons  Island, 
Cilynn  Countv.  (jA,  Due:  December  15, 
2001.  Contact:  Mike  Tennent  (912) 
638-3630 

EIS  No  010370.  Draft  EIS.  BIA.  CA. 
Teayawa  Energy  Center,  Construction 
and  Operation  of  a  600  megawatt 
(MW)  (nominal  output),  Natural-Gas- 
Fired,  Combined-Cycle  Energy  Center, 


On  Indian  Trust  Land,  Torres 
Martinez  Desert  Cahuilla  Indians 
Tribe,  Coachella  Valley.  Riverside 
County.  CA,  Due:  December  03,  2001, 
Contact:  William  Allan  (916)  978- 
6043, 
EIS  No.  010371.  Draft  Supplement.  AFS, 
CA,  Herger-Feinstein  Quincy  Library- 
Group  Forest  Act  Pilot  Project, 
Proposel  to  Analyze  Options  for 
Maintaining  Defensible  Fuel  Profile 
Zones  (DFPZs),  Lassen,  Plumas  and 
Tahoe  National  Forests.  Shasta. 
Lassen.  Tehama,  Yuba.  Plumas  and 
Battle  Counties,  CA.  Due:  November 
19.  2001.  Contact:  David  Arrasmith 
(916)492-7559. 

Amended  Notices 

EIS  No.  010024.  Draft  EIS.  FAA.  CA.  Los 
Angeles  International  Airports, 
Proposed  Master  Plan  Improvements 
on  Runway,  New  Taxiwaytops,  New 
Terminal,  New  Air  Cargo  and 
Maintenance,  Funding,  Los  Angeles, 
Los  Angeles  County,  CA,  Due: 
November  9,  2001,  Contact:  David  B. 
Kessler  (310)  725-3615. 

Revision  of  FR  Notice  Published  on  02/ 
02/2001:  CFQ  Review  Period  Ending 
on  09/24/2001  has  been  Extended  to 
11/09/2001. 

Dated:  October  2.  2001, 
Joseph  C.  Montgomery, 

Director.  XEPA  Compliance  Division.  Office 
of  Federal  Activities. 

iPR  Do(..  01-2502.5  Filed  10-4-01:  8:45  am| 
BILUNG  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6622-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (ElSs)  was  published 
in  FR  dated  May  18.  2001  (66  FR 
27647). 

Draft  EISs 

ERP  No.  D-AFS-F6.5029-IL  Rating  EC2, 
Midewin  National  Tallgrass,  Proposed 
Land  and  Resource  Management  Plan, 
Implementation,  Prairie  Plan 
Development,  Will  County,  IL. 


Federal  Register/ Vol.  66,  No.  194 /Friday.  October  5.  2001 /Notices 


510.1: 


Summary:  EPA  expressed 
environmental  concerns  with  potential 
adverse  impacts  to  water  and  air  quality, 
existing  wetland  functions,  from 
invasive  species  and  of  the  non-target 
impacts  of  agricultural  practices. 
ERP  \'o.  D-AFS-G65079-NM  Rating  LO. 
Talpa-to-Penasco  Proposed  to 
Construct  and  Operate  69  kV 
Transmission  Line.  Kit  Carson 
Electric  Cooperative,  Carson  National 
Forest,  Camine  Real  Ranger  District. 
Taos  County.  NM. 
Summan,':  While  EPA  has  no 
objections  to  the  selection  of  the 
preferred  alternative  (Alternative  B), 
EPA  did  recommend  that  the  Final  EIS 
make  a  commitment  that  mitigation 
measures  be  incorporated  into  the 
Record  of  Decision  document. 
ERP  Mo.  D-FAA-K51039-CA  Rating 
E02,  Los  Angeles  International 
Airports.  Proposed  Master  Plan 
Improvements  on  Runway.  New 
Taxi  ways.  New  Terminal,  New  Air 
Cargo  and  Maintenance.  Funding,  Los 
Angeles.  Los  Angeles  County,  CA. 
Summon':  EPA  expressed 
environmental  objections  due  to 
projected  violations  of  the  National 
Ambient  Air  Quality  Standards: 
disproportionately  high,  adverse  effects 
on  low  income  and  minority 
communities  from  aircraft  noise; 
potential  health  effects  from  air 
pollutants:  and  the  failure  to  fully 
evaluate  a  regionally-based  alternative. 
EPA  requested  additional  information 
on  these  issues  and  appropriate 
mitigation  to  reduce  projected  impacts. 
ERP  \'o.  D-FHW-E40789-MS  Rating 
E02.  East  Harrison  County  Connector 
Construction,  I-IO  to  US  90.  Funding. 
US  Army  COE  and  US  Coast  Guard 
Permits  Issuance  and  Possible 
Transfer  of  Federal  Lands.  Harrison 
County,  MS. 

Summary:  EPA  expressed  objections 
due  to  extensive  wetland  impacts,  noise 
impacts,  and  hazardous  waste  impacts. 
EPA  requested  additional  information 
and  mitigation  of  these  issues. 
ERP  No.  D-FHW-H40397-MO  Rating 
LO.  Interstate  70  Corridor 
Improvements,  Kansas  City  to  St. 
Louis,  Funding,  US  Army  COE 
Section  404  and  10  and  US  Coast 
Guard  Section  9  Permits  Issuance, 
several  counties,  MO. 
Summary:  EPA  expressed  a  lack  of 
objections  to  the  First  Tier  DEIS.  EPA 
recommended  that  the  FHWA  also 
examine  the  merits  of  including  "truck 
only"  features  (in  addition  to  widening 
existing  1-70)  in  the  Metropolitan 
Kansas  City  and  St.  Louis  sections  of  the 
1-70  improvements  for  enhancing  the 
project's  ability  to  meet  stated 
purposes(s)  and  need(s). 


ERP  No.  D-UAF-fl  1 01 9-MT  Ratmg 
EC2.  Montana  Air  National  Guard  Air- 
to-Ground  Training  Range 
Development  for  Use  bv  the  120th 
Fighter  Wing  (120th  FW). 
Implementation.  Phillips  and  Blaiiu' 
Counties.  MT 
Summary:  EPA  expressed 
environmental  concerns  about  impact  to 
people  and  wildlife  from  noise  and 
visual  stimuli  from  low'  altitude  F-ld 
flights,  and  noted  the  need  for 
monitoring  for  hazardous  contaminants. 
and  development  of  a  weed  control 
strategy,  and  improved  analysis  and 
disclosure  of  environmental  justice 
concerns.  EPA  also  recommended  thdt 
the  FEIS  include  a  more  comprehensive 
alternatives  matrix  to  more  fuii\' 
summarize  environmental  consequences 
and  provide  a  clearer  basis  for  c  hoire 
among  alternati\es 

ERP  No.  DS-FAA-F.5in46-MN  Hutinc 
EC2.  Flying  Cloud  Airport, 
Substantive  Changes  to  Alternatives 
and  New  Information.  Extension  (if 
the  Runwavs  9R/27L  and  9L/27K, 
Long-Term  Comprehensive 
Development.  In  the  Citv  of  Eden 
Prairie.  Hennepin  County.  MN. 
Summon':  EPA  expressed  (  oncern 
regarding  future  noise  levels  and 
requested  that  the  FEIS  identify  and 
discuss  what  provisions  will  be  in  place 
to  monitor  and  mitigate,  if  neressarN . 
any  future  significant  increases  in  noise 
levels  from  those  estimated  in  the 
SDEIS. 

Final  EISs 

ERP  No.  F-AFS-L65366-AK 

Woodpecker  Project  Area.  Timber 
Harvesting.  Dispersed  Recreation 
Opportunities  and  Watershed 
Improvements.  Implementation. 
Tongass  National  Forest.  Petersburg 
Ranger  District.  Mitkof  Island. 
Petersburg.  AK. 

Summary:  No  formal  comment  letter 
sent  to  the  preparing  agency 

ERP  No.  F-AFS-L65369-4)R  Mill 
Creek  Timber  Sales  and  Related 
Activities,  To  Implement  Ecosystem 
Management  Activities.  Prospect  Ranger 
District.  Rogue  River  National  Forest. 
Jackson  County,  OR. 

Summary-  EPA  has  a  lack  of 
objections  to  the  proposed  timber  sali^ 
and  related  activities 

ERP  No.  F-FAA-E51048-t:A 
Hartsfield  Atlanta  International  Airport 
Construction  and  Operation  of  the 
9,000-Foot  Fifth  Runway  and 
Associated  Projects.  Approval  of  Airpnrt 
Layout  Plan  (ALP),  City  of  Atlanta. 
Fulton  and  Clayton  Counties.  GA 

Summary:  EPA  continues  to  express 
concern  regarding  noi.se.  air  quality  and 


HI  impacts  EPA  recommended 
ddditumai  mitigation  and  that  all 
initigdtion  be  committed  to  in  the  ROD. 

I:RP  No.  F-FAA-F5 104 7-00  Chicago 
Terminal  Airspace  Project  (CTAP),  For 
F'riipnsed  Air  Traffic  Control  Procedures 
and  .Airspace  Modification  for  Aircraft 
Operations  to/from  the  Chirncn  Region. 
Including  Chicago  O'H.ip   li'irnational 
.•\irporl,  ('.hi(  agc!  ^1l(^\^a\  .-Xirport, 
Milwaukee  Mitchell  International 
Airport,  IL.  IN  and  WI. 

.Summon':  EPA  has  no  objections  to 
the  action  as  proposed. 

KRP  No  F-FHW-E40769-TN  TN-385 
iCollienille- Arlington  Parkway) 
Improvement  Project.  Construction  from 
Mt   Pleasant  Road  to  South  of  Interstate 
4t)  Shelby  and  Fayette  Counties.  TN 

Summon':  EPA  remains  concerned 
about  degradatirtn  nf  water  quality  in 
liie  Wiijf  Ki\  er  .iini    ther  tributaries  not 
meeting  designated  uses  from  erosion, 
situation  and  and  other  pollutants 
associated  with  road  construction  and 
operations 

ERP  No  F-FHW-G40161-AR 
Southeast  .Arkansas  1—69  Connector 
Construction,  US-278  in  the  vicinity  of 
Monticello  to  1-530  in  Pine  Bluff, 
Funding  and  I'S  Army  COE  Section  404 
and  NPDES  Permits  Issuance,  Drew. 
Lincoln,  Cleveland  and  Jefferson 
Counties.  AR 

Summan   EI'.A  h.is  no  objection  to  the 
selection  of  the  preferred  alternative. 
EP,^  has  no  other  comments  to  offer  on 
the  FEIS. 

Dated:  October  2.  2001. 
loseph  C.  Montgomery, 

Director.  S'EPA  Compliance  Division.  Office 

of  Federal  Activities. 

fPR  nof    ni-2';n2fi  Filed  10-*-01:  8:4.S  am] 

BILLING  CODE  656&-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7075-3] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Supertund,  Section 
104;  "Announcement  of  Proposal 
Deadline  for  the  Competition  for  Fiscal 
Year  2002  Supplemental  Assistance  to 
the  National  Brownfields  Assessment 
Demonstration  Pilots" 

agency:  Environmental  Protection 

.-Xgency, 

ACTION:  Notice  of  proposal  deadline  and 

guidelines. 

SUMMARY:  Th(  Knvironmental  Protection 

.\geii'  \  [V.V.\]  u  ill  begin  to  accept 
pr()[)osals  for  supplemental  assistance 
for  the  National  Brownfields 
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Assessment  Pilots  on  October  5.  2001. 
Assessment  pilots  awarded  on  or  before 
September  30.  2000.  may  apply  for  up 
to  5150,000  for  continuance  and 
expansion  of  their  brownfields 
assessment  efforts.  This  supplemental 
funding  will  be  awarded  on  a 
competitive  basis  Recipients  of 
supplemental  assessment  pilot  funiiing 
in  FY2001  are  not  eligible  to  apply  (See 
Catalogue  of  Federal  Domestic 
Assistance  Number:  66.811. 

In  fiscal  vear  2002.  an  additional 
550,000  may  be  awarded  to  an  applicant 
to  assess  the  contamination  of  a 
brownfields  site(s)  that  is  or  will  be 
used  for  greenspace  purposes. 
Greenspace  purposes  may  include,  but 
are  not  limited  to.  parks,  playgrounds. 
trails,  gardens,  habitat  restoration,  open 
space,  and/or  greenspace  preserxation 

EPA  expects  to  select  up  to  38 
National  brownfields  assessment  pilots 
to  receive  supplemental  assistance  by 
April  2002.  The  deadline  for  proposals 
for  the  2002  supplemental  assistance  is 
Sovember  26.  2001   All  proposals  must 
be  postmarked  by  USPS  or  delivered  at 
US  EP.-\  Headquarters  by  other  means. 
no  later  than  November  26,  2001 .  and  a 
duplicate  copv  sent  to  the  appropriate 
U.S.  EPA  Regional  Office. 

The  supplemental  assistance  for  the 
National  brownfields  assessment  pilots 
will  be  administered  on  a  competitive 
basis.  To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the 
application  booklet  The  Brownfields 
Economic  Redevelopment  initiative 
Proposal  Guidelines  for  Supplemental 
Assistance  for  the  Brownfields 
Assessment  Demonstration  Pilots 
(September  2001 ).  The  evaluation 
panels  make  recommendations  to  EF.\ 
senior  management   Final  award 
decisions  are  made  bv  EPA  senior 
management,  and  may  take  into  account 
policy  considerations  such  as 
geographic  distribution  of  funds. 
Applicants  are  encouraged  to  contact 
and.  if  possible,  meet  with  EP.\ 
Regional  Brownfields  Coordinators. 
DATES:  This  action  is  effective  as  of 
October  5.  2001.  and  expires  on 
November  26.  2001   All  proposals  must 
be  sent  via  registered  or  tracked  (return 
receipt)  mail  and  postmarked  by  USPS 
no  later  than  November  26,  2001 
Proposals  must  be  sent  to  U.S.  EP.-\ 
Headquarters  and  a  duplicate  copv  sent 
to  the  appropriate  US  EPA  Regional 
Office.  Applicants  may  also  send  their 
proposals  by  commercial  delivery 
service  provided  the  proposals  arrive  at 
U.S.  EPA  Headquarters  and  the 


appropriate  U.S.  EPA  Regional  Office  on 
or  before  close  of  business  on  November 
26, 2001. 

ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  H»-^(i(iuarters  and  U.S.  EPA 
Regional  Offices  are  provided  in  the 
Proposal  Guidelines. 

Obtaining  Proposal  Guidelines:  The 
proposal  guidelines  are  available  via  the 
Internet :  http//\\i,M.<,. epa.gov/ 
brownfields/ 

Copies  of  the  Proposal  Guidelines  will 
also  be  mailed  upon  request.  Requests 
should  be  made  hv  calling  the  U'.S.  EPA 
Call  Center  at  the  following  numbers: 
Washington.  DC  Metro  Area  at  703- 

412-9810 
Outside  Washington.  DC  Metro  at  1- 

800-424-9346 
TDD  for  the  Hearing  Impaired  at  1-800- 

553-7672 

In  order  to  ensure  that  the  Guidelines 
are  received  in  time  to  he  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  anv  event  no  later  than 
seven  (7)  working  days  before  the 
proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  EPAs  Office  of  Solid  Waste  and 
Emergencv  Response.  Outreach  and 
Special  Projects  Staff.  (202)  260-4039. 
SUPPLEMENTARY  INFORMATION:  As  a  part 
of  the  Environmental  Protection 
Agency's  (EPA)  Brownfields  Economic 
Redevelr)pment  Initiative,  the 
Brownfields  .Assessment  Demonstration 
Pilots  are  designed  to  empower  States, 
communities,  tribes,  and  other 
stakeholders  in  economic 
redevelopment  to  work  together  in  a 
timely  manner  to  prevent,  assess,  and 
safely  cleanup  brownfields  to  promote 
their  sustainable  reuse  EPA  has 
awarded  cooperative  agreements  to 
States,  cities,  towns,  counties  and  Tribes 
for  demonstration  pilots  that  test 
brownfields  a.ssessment  models  and 
facilitate  coordinated  public  and  private 
efforts  at  the  Federal,  State,  tribal  and 
local  levels.  To  date,  the  Agency  has 
funded  399  Brownfields  Assessment 
Pilots. 

In  fiscal  year  2002,  EPA  has 
determined  that  brownfields  assessment 
pilots  awarded  on  or  before  September 
30.  2000.  may  applv  for  up  to  5150,000 
for  c;ontinuance  and  expansion  of  their 
brownfields  assessment  efforts. 
Recipients  of  supplemental  assessment 
pilot  funding  in  FY2001  are  not  eligible 
to  apply  These  pilots  focus  on  EPA's 
primary  mission — protecting  human 
health  and  the  environment.  They  are 


also  an  essential  piece  of  the  nation's 
overall  community  revitalization  efforts. 
EPA  works  closely  with  other  federal 
agencies  through  the  Interagency 
Working  Group  on  Brownfields,  and 
builds  relationships  with  other 
stakeholders  on  the  national  and  local 
levels  to  develop  coordinated 
approaches  for  community 
revitalization. 

Supplemental  funding  for  the 
brownfields  assessment  pilots  is 
authorized  under  Section  104(d)(1)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA  or' 
Superfiind),  42  U.S.C.  9604(d)(1).  States 
(including  U.S.  Territories),  political 
subdivisions  (including  cities,  towns, 
counties),  and  federally  recognized 
Indian  Tribes  which  received  a 
brownfields  assessment  pilot  grant  on  or 
before  September  30.  2000,  are  eligible 
to  apply.  EPA  welcomes  and  encourages 
brownfields  projects  by  coalitions  of 
such  entities,  but  only  a  single  eligible 
entity  may  receive  a  cooperative 
agreement.  Cooperative  agreement  funds 
will  be  awarded  only  to  a  state,  a 
political  subdivision  of  a  state,  or  a 
federally  recognized  Indian  tribe. 

Through  a  brownfields  cooperative 
agreement,  EPA  provides  funds  to  an 
eligible  state,  political  subdivision,  or 
Indian  Tribe  to  undertake  activities 
authorized  under  CERCLA  section  104. 
Use  of  these  supplemental  assistance 
pilot  funds  must  be  in  accordance  with 
CERCLA,  and  all  CERCLA  restrictions 
on  use  of  funds  also  apply  to  the 
assessment  pilots. 

The  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  selection  criteria,  briefly  outlined 
below.  Applicants  should  address  all  of 
the  evaluation  criteria.  Responses  to  the 
evaluation  criteria  will  be  utilized  to 
determine  whether  to  make  an  award 
and  the  amount  of  funds  to  be  awarded. 
All  evaluation  criteria  are  equally 
important.  There  is  no  guarantee  of  an 
award. 

Pari  I  (Required) 

1.  Established  Brownfields  Program 

2.  Accomplishment.s  under  Existing 
Brownfields  Assessment  Pilot 

3.  Demonstrated  Ability  to  Administer 
Existing  Brownfields  Assessment 
Demonstration  Pilot 

4.  Work  to  be  Performed 
Part  II  (Optional) 

5.  Greenspace 

— Authority  and  Context 
— Community  Involvement 
— Site  Identification.  Site  .Assessment  Plan, 
Flow  of  Ownership,  and  Reuse  Planning 
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Dated:  September  20,  2001. 
Linda  Garczynski, 

Director.  Uutrvach  and  Special  Projects  Staft. 

Office  of  Solid  Waste  and  Emergency 

Response. 

IKK  D()(  ,  01-25014  Filed  10-4-01.  HA^  ami 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7075-4] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104;  "Announcement  of  Proposal 
Deadline  for  the  Competition  for  the 
2002  National  Brownfieids  Assessment 
Demonstration  Pilots" 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  nf  proposal  deadlines. 

revised  guidelines. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  begin  to  accept 
proposals  for  the  National  Brownfieids 
Assessment  Pilots  on  October  5.  2001. 
The  brownfieids  assessment  pilots  (each 
funded  up  to  5200,000  over  two  years) 
test  assessment  models,  and  facilitate 
coordinated  assessment  and  cleanup 
efforts  at  the  federal,  state,  and  local 
levels  (see  Catalogue  of  Federal 
Domestic  Assistance  Number:  66. 811 ), 

In  fiscal  year  2002.  an  additional 
550,000  may  be  awarded  to  an  applicant 
to  assess  the  contamination  of  a 
brownfieids  site(s)  that  is  or  will  be 
used  for  greenspace  purposes 
Greenspace  purposes  may  include,  but 
are  not  limited  to,  parks,  playgrounds, 
trails,  gardens,  habitat  restoration,  open 
space,  and/or  greenspace  preser\ation. 

EPA  expects  to  select  up  to  38 
additional  National  brownfieids 
assessment  pilots  by  April  2002.  The 
deadline  for  new  proposals  for  the  2002 
assessment  pilots  is  December  10  .  2001 
All  proposals  must  be  postmarked  hv 
USPS  or  delivered  at  U.S.  EPA 
Headquarters  by  other  means,  no  later 
than  December  10.  2001,  and  a 
duplicate  copy  sent  to  the  appropriate 
U.S.  EPA  Regional  Office.  Previously 
unsuccessful  applicants  are  advised  that 
they  must  revise  and  resubmit  their 
proposals  to  be  considered  for  the  2002 
National  assessment  pilot  competition. 

The  National  brownfieids  assessment 
pilots  are  administered  on  a  competitive 
basis.  To  ensure  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the  newlv 


revised  application  booklet  The 
Brownfieids  Economic  Redevelopment 
Initiative.  Proposal  Guidelines  for 
Brownfieids  Assessment  Demonstration 
Pilots  (September  2001  )  The  pvaluatinn 
panels  make  recommendations  to  KPA 
senior  management   Final  award 
decisions  are  made  b\'  EPA  senior 
management,  and  may  take  into  account 
policy  considerations  su(  h  a.s 
geographic  distribution  of  funds 
Applicants  are  encouraged  to  contact 
and,  if  possible,  meet  with  EPA 
Regional  Brownfieids  Guordinators. 
DATES:  This  action  is  effective  as  of 
October  5.  2001.  and  expires  on 
December  10  .  2001    All  proposals  must 
be  sent  via  registered  nr  tracked  (return 
receipt)  mail  and  postmarked  by  USPS 
no  later  than  December  in.  2001. 
Proposals  must  be  sent  to  U.S.  EP.A 
Headquarters  and  a  duplicate  copy  sent 
to  the  appropriate  U.S.  EPA  Regional 
Office.  Applicants  mav  also  send  their 
proposals  by  commercial  deliver\' 
ser\ice  provided  the  proposals  arrive  at 
US,  EPA  Headquarters  and  the 
appropriate  U.S.  EPA  Regi<inal  Offu  e  mi 
or  before  c;lose  of  business  lui  December 
10,  2001. 

ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  Headquarters  and  US  EPA 
Regional  Offices  are  prov  idcd  in  thn 
Proposal  Guidelines 

Obtaining  Proposal  Guidelines  Thv 
proposal  guidelines  are  available  \  la  the 
Internet:  http J /w\\-\\  ppa.gov/ 
brownfieids/ 

Copies  of  the  Proposal  Guidelines  will 
also  be  mailed  upon  request   Requests 
should  be  made  b\  calling  the  U.S.  EPA 
Call  Center  at  the  following  numbers: 
Washington,  DC  Metro  Area  at  703- 

412-9810 
Outside  Washington.  DC  Metro  at  1- 

800-^24-9346 
TDD  for  the  Hearing  Impaired  at  l-H()u- 

553-7672 

In  order  to  ensure  that  the  Guidelines 
are  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
seven  (7)  working  davs  before  the 
proposal  due  date  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 

FOR  FURTHER  INFORMATWN  CONTACT:  The 
U.S.EPA's  Office  of  Solid  Waste  and 
Emergencv  Response,  Outreach  and 
Special  Projects  Staff  (202)  260-4039 
SUPPLEMENTARY  INFORMATION:  As  a  pari 
of  the  Environmental  Protection 
Agency's  (EPA)  Brownfieids  Economic 
Redevelopment  Initiative,  the 


Brownfieids  Assessment  Demonstration 
Pilots  are  designed  to  empower  .States. 
communities,  tribes,  and  other 
stakeholders  in  economic 
redevelopment  to  work  tncc'ther  in  a 
iimeU  niciniitT  lo  I'fv  I'n'   .issess.  and 
safelv  clt'.iiu:}   t.'F'  \\;!*:'  .'Is  to  promote 
their  sustdui.tbn  a;L.,s(    LPA  has 
awarded  cooperative  agreements  to 
States,  cities,  towns,  counties  and  Tribes 
for  demonstration  pilots  that  test 
brownfieids  assessment  models  and 
facilitate  coordinated  public  and  private 
efforts  at  the  Federal.  State,  tribal  and 
local  levels.  To  date,  the  Agency  has 
hinded  399  Brownfieids  Assessment 
Pilots. 

EPA's  goal  is  to  select  a  broad  array 
of  assessment  pilots  that  will  ser\e  as 
modeN  fnr  nther  c;ommunities  across  the 
nation  Hi'.\  seeks  to  identify  proposals 
that  demonstrate  the  integration  or 
linking  of  brownfieids  assessment  pilots 
with  other  federal,  state,  tribal,  and  local 
sustainable  development,  community 
revitalization,  and  pollution  prevention 
programs.  Special  consideration  will  be 
given  to  Federal  Empowerment  Zones 
and  Enterprise  Communities  (EZ/ECs), 
communities  with  populations  of  under 
100,000,  and  federally  recognized 
Indian  tribes.  These  pilots  focus  on 
KP.A  s  [)rimar\  mission — protecting 
human  health  and  the  environment. 
However,  it  is  an  essential  piece  of  the 
nation  s  overall  community 
revitalization  efforts.  EPA  works  closely 
with  other  federal  agencies  through  the 
Interagency  Working  Group  on 
Brnwnfields,  and  builds  relationships 
with  other  stakeholders  on  the  national 
and  local  levels  to  develop  coordinated 
approaches  for  community 
revitalization 

Funding  for  the  brownfieids 
assessment  pilots  is  authorized  under 
Section  104(d)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended,  (CERCLA  or 
Superfund).  42  U.S.C.  9604(d)(1).  States 
(including  U.S.  Territories),  political 
subdivisions  (including  cities,  towns, 
counties),  and  federally  recognized 
Indian  Tribes  are  eligible  to  apply  EPA 
welcomes  and  encourages  brownfieids 
projects  by  coalitions  of  such  entities, 
but  only  a  single  eligible  entity  may 
receive  a  cooperative  agreement. 
Cooperative  agreement  funds  will  be 
awarded  only  to  a  state,  a  political 
subdivision  of  a  state,  or  a  federally 
recognized  Indian  tribe. 

Through  a  brownfieids  cooperative 
agreement,  EP.^  prnvidec  funds  to  an 
eligible  state,  |.nlit;i,,;  - .ibdivision.  or 
Indian  Trihf  t.i  uiii1rrtak.e  activities 
authorized  under  i  ,1  RCLA  section  104. 
Use  of  thcsf  assessment  pilot  funds 
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must  be  in  accordance  with  CERCLA. 
and  aJl  CERCL.\  restrictions  on  use  of 
funds  also  apply  to  the  assessment 
pilots. 

The  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  selection  criteria,  briefly  outlined 
below.  Applicants  should  address  all  nf 
the  evaluation  criteria.  Respcmses  to  the 
evaluation  criteria  will  be  utilized  to 
determine  whether  to  make  an  award 
and  the  amount  of  funds  to  be  awarded. 
All  evaluation  criteria  are  equally 
important.  There  is  no  guarantee  of  an 
award. 

Part  1  (Required)  ' 

1   Problem  Statement  and  Needs 
Assessment 
— Effect  of  Brownfields  on  your  Community 

or  Communities 
— V  dlue  .\dded  by  Federal  Support 

2,  Commiinitv-Based  Planning  and 
Involvement 

— Existmg  Loral  Commitment 
— Communitv  Involvement  Plan 
— Environmental  lustice  Plan 

3.  Implementation  Planning 
— Government  Support 

— Site  Selertiun  and  Environmental  Site 

Assessment  Plan 
— Reu^iH  Planning  and  Proposed  Cleanup 

Funding  Mechanisms 
—Flow  of  Ownership  Plan 

4   Long-Term  Benefits  and  Sustainability 
— Long-Term  Benefits 
—Sustainable  Reuse 
— Measures  of  Success 
Part  II  (Optional) 

5,  Greenspace 
— .Authoritv  and  Context 
— Community  Involvement 
— Site  Identification.  Site  Assessment  Plan. 

Flow  of  Ownership,  and  Reuse  Planning 


I 


Dated-  Sepfombpf  20.  :0()1. 
Linda  Garczynski. 

Director.  Outreach  and  Special  Projects  Staff. 

Office  of  Solid  Waste  and  Emergency 

Response 

ipRDoi    01-:S()!t>  Filed  10-4-01;  8:45  am] 

BIUJNG  CODE  6S60-S0-P 


ENVmONMErfTAL  PROTECTION 
AGENCY 

[OPP-00740A:  FRL-6806-5] 

RFRA  Scientific  Advisory  Panel; 
Announcement  of  Change  of  Public 
Meeting  Date 

AGENCY:  Environmental  Protection 
.\gency  (EPA)  i 

ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  a  change 
in  the  date  of  a  public  meeting  of  the 
FIFR.-\  Scientific  Advisory  Panel  vvhn  h 
was  origmally  published  in  the  Federal 
Register  of  September  1 2 ,  2001 .  The 


meeting,  to  review  the  scientific 

app!icabilit\'  for  use  of  an  alternative 
test  guideline  for  dermal  sensitivity,  was 
originally  scheduled  to  be  held  on 
October  22.  2001  (the  original  title  for 
the  meeting  was  regulatory  applicability 
of  the  local  lymph  node  assay).  The 
meeting  date  has  been  changed  to 
December  11.  2001, 

DATE:  The  FIFR,\  Scientific  Advisorv' 

Panel  meeting  will  be  held  on  December 
11.  2001,  from  8:.}0  d,m.  to  5:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  C;rystal  City  Hotel.  1800 
Jefferson  Davis  Highway.  .Arlington.  VA. 
The  telephone  number  for  the  Sheraton 
Hotel  is  (70,3)  486-1111,  Requests  to 
participate  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.C.  of  the 
originallv  published  notice  of 
September  12.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  Designated  Federal  Official. 
Office  of  Science  Coordination  and 
Policy  (7202).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NTVV.. 
Washington.  DC  20460:  telephone 
number:  (703)  305-5369;  fa,x  number: 
(703)  605-0656;  and  e-mail  address: 
lewis  paul@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA). 
FIFRA.  and  FQPA.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  vou  have  anv  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entit\ ,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

II.  Purpose  of  this  Notice 

EPA  is  announcing  a  change  in  the 
date  of  a  public  meeting  of  the  FIFRA 
Scientific  Advisorv  Panel  which  was 
published  in  the  Federal  Register  of 
September  12.  2001  (66  FR  47478) 
(FKL-6801-61.  The  meeting  had 
originally  been  scheduled  t(.i  be  held  on 
October  22  but  has  been  changed  to 
December  11.  2001. 

List  of  Subjects 

Knvironmental  protection. 


Dated:  October  1.  2001 

Vanessa  Vu, 

Director.  Office  of  Science  Coordination  and 
Policy. 

[FR  Doc.  01-25018  Filed  10-2-01  2:37  pm] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00795;  FRL-679G-2] 

Pesticides;  Draft  Guidance  for 
Pesticide  Registrants  on  Submitting 
Requests  for  Threshold  of  Regulation 
(TOR)  Decisions  and  Draft  Standard 
Operating  Procedures  for  Making  TOR 
Decisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Agency  is  announcing 
the  availabihty  of  and  seeking  public 
comment  on  a  draft  Pesticide 
Registration  Notice  (PR-Notice)  entitled 
"Guidance  for  Submitting  Requests  for 
Threshold  of  Regulation  (TOR) 
Decisions."  PR-Notices  are  issued  by  the 
Office  of  Pesticide  Programs  (OPP)  to 
inform  pesticide  registrants  and  other 
interested  persons  about  important 
policies,  procedures  and  registration 
related  decisions,  and  serve  to  provide 
guidance  to  pesticide  registrants  and 
OPP  personnel.  This  particular  draft  PR- 
Notice  provides  guidance  to  the 
registrant  concerning  procedures  to  use 
when  a  registrant  or  other  person  wants 
the  Agency  to  determine  whether  a  use 
of  a  pesticide  in  a  location  and  manner 
that  has  the  possibility  of  resulting  in 
residues  in  food  qualifies  under  the 
Agency's  October  27,  1999  "Threshold 
of  Regulation"  policy.  If  EPA  concludes 
a  use  is  below  the  threshold  of 
regulation,  no  tolerance  or  tolerance 
exemption  would  be  required.  The 
Agency  also  seeks  public  comment  on 
draft  Standard  Operating  Procedures  for 
implementing  the  TOR  policy. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-00725,  must  be 
received  on  or  before  December  4.  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instnictions  for  each  method  as 
provided  in  Unit  V.A.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP^0725  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Prunier  (7506C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
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Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-9341;  fax 
number:  (703)  308-5884;  e-mail  address: 
prunier.vivian@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  are  required  to  register  pesticides 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA),  persons 
who  may  be  interested  in  ascertaining 
whether  a  tolerance  or  tolerance 
exemption  is  required  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
as  a  condition  for  FIFR^^  registration  of 
the  use  of  a  pesticide  in  a  location  and 
manner  that  has  the  possibility  of 
resulting  in  residues  in  food  may  also  be 
interested  in  this  action.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

II.  What  Guidance  Does  this  PR  Notice 
Provide? 

This  draft  PR-Notice  provides 
guidance  to  the  registrant  concerning 
implementation  of  the  Agency's 
Threshold  of  Regulation  Policy. 

In  the  Federal  Register  of  October  27. 
1999  (64  FR  57881)  (FRL-6388-2),  the 
EPA  announced  the  availability  of  a 
document  entitled  "Threshold  of 
Regulation  Policy  -  Deciding  Whether  a 
Pesticide  with  a  Food  Use  Pattern  Needs 
a  Tolerance."  The  Threshold  of 
Regulation  (TOR)  Policy  listed  criteria 
and  procedures  for  considering  whether 
a  tolerance  is  required  for  the  use  of  a 
pesticide.  A  use  may  qualif\'  as  a  T(^R 
use  if: 

a.  Using  a  reliable  and  appropriately 
sensitive  anaUiical  method  to  measure 
residues  in  the  commodity,  no  residues 
are  detected  in  the  commodity  under 
the  expected  conditions  of  use. 

b.  Using  reasonably  protective 
criteria,  the  estimated  potential  risk  of 
any  theoretically  possible  residues  in 
food  is  not  of  concern. 

The  draft  PR  Notice  explains  how  the 
Agencv  will  implement  the  October 
1999  TOR  policy.  The  draft  PR  Notice 
provides  guidance  on  how  to  submit  a 
request  for  a  TOR  decision  and  explains 
how  EPA  will  make  TOR  decisions  in 
the  course  of  pesticide  registration  or 
reregi  strati  on.  A  registrant  or  other 
person  may  submit  a  request  for  a  TOR 
decision  for  a  new  pesticide  use  as  a 
part  of  FIFRA  section  3  registration 
process  or  for  an  existing  use  during 


reregistration  under  FIFRA  section  4  or 
tolerance  reassessment  under  the 
FFDCA.  Before  registering  a  use  und^T 
FIFRA  24(c).  a  State  may  ask  EPA  to 
decide  whether  the  use  is  below  the 
threshold  of  regulation  A  State  may 
request  a  TOR  decision  when  roquestint: 
an  emergency  exemption  under  FIFR.\ 
section  18. 

EPA  will  follow  Standard  Operating 
Procedures  (SOPs)  for  processing  TOR 
requests.  You  may  review  and  comment 
on  the  draft  SOP  entitled 
"Implementation  of  Threshold  of 
Regulation  Policy  "  The  Agenrv  is 
announcing  the  availability  of  and  a  60- 
day  comment  period  on  the  draft  SOP 
in  this  Federal  Register  notice  The 
draft  Standard  Operating  Procedures  are 
intended  to  guide  EP,^  reviewers 
through  the  review  process  for  TOR 
decision  requests.  The  draff  SOP 
explains  that  EP.A'.s  review  of  d  TOR 
decision  request  must  show  that  the  use 
is  below  the  threshold  of  regulation  and 
that  the  use  does  not  result  in  risks  to 
humans  through  exposure  to  pesticide 
residues  in  drinking  water  or 
occupation  exposures  or  n*k.s  to  rinn- 
target  organisms 

As  you  review  the  draft  guidance. 
EP.^  asks  you  to  consider  the  following 
questions: 

1,  Should  EP.A  initiate  a  review  to  see 
whether  a  use  is  below  the  threshold  of 
regulation"  In  the  October  19Q9  TOR 
Policy.  EPA  stated  that  it  would  make 
TOR  eligibility  decisions  in  response  to 
requests  from  registrants  or  other 
persons  and  on  its  own  initiative.  As 
stated  in  the  1999  TOR  Policy.  EPA 
could  consider  whether  a  use  of  a 
pesticide  on  or  near  food  that  is 
described  in  a  petition  for  a  tolerance  or 
exemption  is  below  the  threshold  of 
regulation.  In  tolerance  reassessment. 
EPA  could  consider  whether  a  use  of  a 
pesticide  on  or  near  food  is  below  the 
threshold  of  regulation.  As  a  matter  of 
practice,  however,  the  Agency  plans  to 
confine  its  activity  during  tolerance 
assessment  or  reassessment  to 
determining  whether  a  tolerance  can  be 
established  or  allowed  to  remain   EP.\ 
believes  that  the  public  would  not 
benefit  if  the  Agency  routinely  used  its 
scarce  resources  to  make  a  further 
finding  -  that  there  are  no  detected 
residues  and  that  the  potential  risk  from 
any  theoretically  present  residues  in  the 
food  is  below  the  threshold  of  regulation 
and  no  tolerance  or  exemption  is 
necessar>'.  Accordingly,  as  a  general 
practice,  EPA  will  not  conduct  TOR 
eligibility  reviews  on  its  own  initiative, 
■^ou  may  wish  to  comment  on  EPA's 
decision  not  to  initiate  such  re\iews. 

2.  Do  EPA's  draft  procedures  for 
implementing  the  TOR  policy  during 


tolerance  reassessment  enable 
registrants  or  other  persons  to  identify  a 
ii--e  thnt  may  be  below  the  threshold  of 
r"i;ulation?  The  draft  PR  Notice  and  the 
draft  SOP  explain  that  registrants  or 
other  persons  are  responsible  for 
initiating  a  TOR  eligibility  review.  The 
draft  document^  reflect  EPA's  belief  that 
a  person  w  ho  \s  ants  a  TOR  decision  is 
respiinvitile  f;.i  developing  the  case  to 
Mi[i|>or!  ^ui  ti  ,1  decision.  When 
re\  levN  lilt;  the  draft  procedures,  please 
look  tor  opportunities  for  early 
involvement  of  a  registrant  or  other 
person  in  identif>ing  a  use  that  could 
poteiitiallv  (jualifv  as  a  TOR  use. 

III.  Do  PR-Notices  Contain  Binding 
Requirements? 

The  PR-Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel  and  decision-makers 
and  to  pesticide  registrants.  While  the 
requirements  in  the  statutes  and  Agency 
regulations  are  binding  on  EPA  and  the 
appluants.  this  PR-Notice  is  not  binding 
on  either  EP.A  or  pesticide  registrants, 
and  EP,\  may  depart  from  the  guidance 
where  circumstances  warrant  and 
without  prior  notice.  Likewise,  pesticide 
registrants  mav  assert  that  the  guidance 
is  not  appropriate  generally  or  not 
ap})lii  able  to  a  specific  pesticide  or 
situation 

IV.  How  Can  I  (ret  .Additional 
Information,  Including  (iopies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

^'ou  ma\  obtain  an  electronic  copy  of 
this  Federal  Register  document  using 
the  date  of  publication  from  the  listing 
nf  EP.\  Federal  Register  documents  at 
http     www  epH  g  i\  fedrgstr/.  You  may 
obtain  an  electronic  copy  of  this  PR- 
Notice,  as  well  as  other  PR-Notices,  both 
final  and  draft,  at  http;//www.epa.gov/ 
PR— Notices/. 

B.  Fox-on-demand 

You  may  request  a  faxed  copy  of  the 
draft  Pesticide  Registration  (PR)  Notice 
entitled  "Guidance  for  Pesticide 
Registrants  on  Submitting  Requests  for 
Threshold  of  Regulation  (TOR) 
Decisions,"  and  the  draft  "Standard 
Operating  Procedure  entitled 

Implementation  of  the  Threshold  of 
Ret^ulation  Policy,  "  by  using  a  faxphone 
to  (all  (202)  401-0527  and  selecting 
item  6144  and  6145,  respectively  You 
may  also  follow  the  automated  menu. 

C.  In  person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00725  The  official 
record  consists  of  the  documents 
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specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action. 
including  anv  information  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  phvsically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  anv  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mail  #2.  1921  Jefferson 
Davis  Highwav.  Arlington.  V'A.  from 
8:,30  am  to  4  p,m  .  .Monday  through 
Fridav,  excluding  legal  holidavs.  The 
PIRIB  telephfine  number  is  (703)  305- 
5805 

v.  How  Do  I  Submit  Comments? 

A.  How  and  tn  Whom  Dn  I  Submit 
Comments'' 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  bv  FPA.  it  is 
imperative  that  \riu  identifv  docket 
control  number  (iPP-00725  in  the 
subject  line  on  th"  first  page  of  your 
response 

l.Bv  mai!.  .Submit  \nur  f  nmments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Ser\ic,es  Di\'ision 
(7502Ci.  Office  of  Pt'stitide  Programs 
(OPP).  Environmental  Protection 
Agencv,  1200  Pennsvlvania  Ave  .  NW.. 
Washington.  DC  20460 

2.  In  person  or  bv  couner  Deluer 
vour  comments  to;  Public  Information 
and  Records  Integritv  Branch  (PIRIB). 
Information  Resources  and  .Services 
Division  (7502C),  Office  (jf  Pesticide 
Programs  ((JPPl,  Environmental 
Protection  Agency.  Rm   119.  Ovstal 
Mall  #2.  192i  Jefferson  Davis  Highway. 
Arlington.  VA  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805 

3.  Elertronicallv.  You  may  submit 
your  comments  electronically  by  e-mail 
to  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  descxibed 
above.  Do  not  submit  anv  information 
electronically  that  you  consider  to  be 
CBI,  Avoid  the  use  of  special  characters 
and  any  form  of  encryption  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6  1/8,0  or  ASCII  file 
format.  All  comments  in  electrtjnu  form 


must  be  identified  by  docket  control 
number  OPP-00725   Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries, 

B  How  Should  I  Handle  CBI  Thut  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronicallv  that  vou  consider  to  be 
CBI  You  ma\'  claim  information  that 
vou  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI, 
Information  so  markt'd  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
in  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  rec:ord. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  vour 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  vour  views, 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  pro\  ide, 

5.  Provide  specific  examples  to 
illustrate  your  concerns, 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7  Make  sure  to  submit  your 
c:omments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  rec:eipt  by  EPA. 
be  sure  to  identifv  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

List  of  Subjects 

Environmental  protection. 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 


Dated:  September  21.  2001. 
James  )ones. 

Acting  Director.  Ufticr  ul  Pvsticidr  Programs. 

|FR  Doc  01-25044  Filed  10-4-<Jl;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-TN;  FRL-6795-3] 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
State  of  Tennessee  Authorization 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  On  January  17.  2001.  the  State 
of  Tennessee  submitted  an  application 
for  EPA  approval  to  administer  and 
enforce  training  and  certification 
requirements,  training  program 
accreditation  requirements,  and  work 
practice  standards  for  lead-based  paint 
activities  in  target  housing  and  child- 
occupied  facilities  under  section  402  of 
the  Toxic  Substances  Control  Act 
(TSCL^),  This  notice  announces  the 
receipt  of  the  State  of  Tennessee 
application,  provides  a  45-day  public 
comment  period,  and  provides  an 
opportunity  to  request  a  public  hearing 
on  the  application,  Tennessee  has 
provided  self-certification  of  a  lead 
program  meeting  the  requirements  for 
approval  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404.  the 
State  program  is  deemed  authorized  as 
of  the  date  of  submission.  If  EPA 
subsequently  finds  that  the  program 
does  not  meet  the  requirements  for 
approval  of  a  State  program.  EPA  will 
work  with  the  State  to  correct  any 
deficiencies  in  order  to  approve  the 
program.  If  the  deficiencies  are  not 
corrected,  a  notice  of  disapproval  will 
be  issued  in  the  Federal  Register  and 
the  Federal  program  will  be 
implemented  in  the  State. 
DATES:  Comments  and  public  hearing 
requests,  identified  by  docket  control 
number  PB-402404-tN.  must  be 
received  on  or  before  November  19. 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PB-402404-TN  in  the  subject  line  on 
the  first  page  of  your  response. 
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FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Anne  Rudd,  Pesticides  and  Toxic 
Substances  Branch;  Air,  Pesticides  and 
Toxics  Management  Division, 
Environmental  Protection  Agency, 
Region  IV,  Sam  Nunn  .Atlanta  Federal 
Center,  61  Forsyth  St.,  SW..  Atlanta,  GA 
30303;  telephone  number:  t404j  562- 
8998;  e-mail  address: 
rudd.roseanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
the  State  of  Tennessee,  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 

'Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2,  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PB- 
402404-TN.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  from  8  a.m.  to 

4  p.m.,  Monday  through  Friday. 


excluding  legal  holidays.  The  docket  is 
located  at  the  regional  office  library, 
Sam  Nunn  Atlanta  Federal  Center,  9"^ 
Floor  Tower,  61  Forsyth  St.,  SVV., 
Atlanta,  G.^.  The  telephone  number  for 
the  library  is  (404)  .562-8190 

C  How  and  to  Whom  Do  I  Submit 
Comments'' 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EP.^.  it  is 
imperative  that  \ou  identify  dficket 
control  number  PB-402404-TN  in  the 
subject  line  on  the  first  page  of  vnur 
response. 

1.  By  mail  Submit  your  c  nmrncnts 
and  hearing  requests  to:  Rose  Anne 
Rudd,  Pesticides  and  Toxic  Substances 
Branch,  .^ir.  Pesticides  and  Toxics 
Management  Division,  EnNironment.il 
Protection  Agency,  Sam  Nunn  .Mlanta 
Federal  Center.  61  Forsvth  St..  SW., 
Atlanta,  GA  .10303 

2.  In  person  or  hv  i  nuner.  Deliver 
\our  comments  and  hearing  requests  to: 
Pesticides  and  Toxic  Substances 
Branch,  .'Kir,  Pesticides  and  Toxics 
Management  Division,  Region  IV'. 
Environmental  Protection  Agency,  Sam 
Nunn  Atlanta  Federal  Center,  61 
Forsyth  St,.  SW..  Atlanta.  GA  30303 
The  regional  office  is  open  from  8  a.m. 
to  5  p.m.,  Monday  through  Fruidv, 
excluding  legal  holidays  The  telephone 
number  for  the  regional  officp  is  i404) 
.562-6956 

3.  Electronically.  You  may  ,-ubmit 
your  comments  electronically  by  e-mail 
to;  rudd.roseanne@epa.gov,  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  informdtion 
electronically  that  you  c:(msider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  anv  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  A.SCIl  file 
format.  All  comments  in  electronic  form 
must  be  identified  bv  docket  control 
number  PB-402404-TN.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CiBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
in  addition  to  one  complete  version  of 
the  comment  that  includes  anv 


information  <  iaiintd  as  CBI.  a  copy  of 
the  (  oninunt  '\\.i^   i  ..»s  not  contain  the 
information  i  i.iini'ii  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

£  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Offer  altornativp  ways  to  improve 
the  notice  or  i   illi-!  tion  activity. 

7.  Make  siir>   i     -  .hmit  your 
comments  b\  ihu  Juadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 

( itation 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  State  of  Tennessee  has  provided 
a  self-certification  letter  stating  that  its 
lead-based  paint  training  and 
certification  program  meets  the 
requirements  for  authorization  of  a  State 
program  under  section  404  of  TSCA  and 
has  requested  approval  of  the  Tennessee 
lead-based  paint  training  and 
( ertification  program.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission  (i.e.,  January  17.  2001).  If 
EPA  subsequentiv  finds  that  the 
program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
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program.  EPA  will  work  with  the  State 
to  corrpct  dn\'  deficu^nt  ip>^  in  ordt^r  to 
approve  the  program   If  the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Regi.ster  and  a  Federal  program 
will  be  implf-mented  in  the  State. 

Pursuant  to  section  4U4(b)  of  TSCA 
(15  U.S.C.  2684(b)).  EPA  provides  notice 
and  an  oppnrtunit\-  for  a  public  hearing 
on  a  Stat'-  or  Tribal  program  application 
before  approving  the  application 
Therefore,  by  this  notice  EPA  is 
soliciting  public,  comment  on  whether 
the  State  of  Tt>nru'sspe  application  meets 
the  requirements  for  FP.A  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  If  a  hearing  is  requested 
and  'granted.  EPA  will  issue  a  Federal 
Register  notice  announcing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  tht-  appliration  will  be 
published  in  the  Federal  Register, 

B   What  ;^  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28.  1992,  the  Housing  and 
Community  Development  Act  of  1992. 
Public  Law  102-5.50.  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  That  A(  t  amended  TSCA  (15 
r  S.C.  2B01  ft  ^fq.]  bv  adding  Title  IV 
115  L'  S  C  2681-2692),  entitled  Lead 
Exposure'  Reduction. 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorlz^'s  and  directs  EP.\  to 
promul.gate  final  regulations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
building>.  bridges,  and  other  structures. 
Those  regulations  arf  to  ensure  that 
individuals  engaged  in  such  activities 
are  prop»'r!v  trained,  that  training 
programs  ar<'  accredited,  and  that 
indi\iduals  t-ngag^'d  in  these  activities 
are  certified  and  follow  documented 
work  practice  standards.  Under  section 
404  (15  I'. S.C.  2084|.  a  State  may  seek 
authoriz.ition  from  EP.-\  to  administer 
and  enforce  its  own  lead-based  paint 
acti'.ities  program. 

In  thf  Federal  Register  issue  of 
August  29.  194*1  [b]  VR  45777)  fPRL- 
5.189-9),  EPA  pronuiUated  final  TSCA 
section  402' 404  regulations  governing 
lead-based  paint  activities  in  target 
housing  and  (  hild-occ.upied  facilities  (a 
subset  of  public  buildings).  Those 
regulations  are  codified  at  40  CFR  part 
745,  and  allow  both  States  and  Indian 
Tribes  to  apply  for  program 
authorization   Pursuant  to  sectir)n 
404ih)  of  TSCA  115  U.S.C.  2684(h)).  EPA 
IS  to  establish  the  Federal  program  in 
any  State  or  Tribal  .Nation  without  its 
own  authorized  program  in  place  by 
August  31.  1998. 


States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  To  receive  EPA  approval,  a  State 
or  Tribe  must  demonstrate  that  its 
program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program,  and  provides  for 
adequate  enforcement  (section  404(b)  of 
TSCA.  15  U.S.C.  2684(b)).  EPAs 
regulations  (40  CFR  part  745.  subpart  QJ 
provide  the  detailed  requirements  a 
State  or  Tribal  program  must  meet  in 
order  to  obtain  EPA  approval 

A  State  may  choose  to  certifv  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
bv  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certificaticm 
letter,  the  program  is  deemed  authorized 
(15  U.S.C.  2684(a)).  This  authorization 
becomes  ineffective,  however,  if  EPA 
disapproves  the  application  or 
withdraws  the  program  authorization. 

III.  State  Program  Description 
Summary 

The  following  summ  u\  ti[ 
Tennessee's  proposed  program  has  been 
provided  by  the  applicant   In  1997  the 
Tennessee  State  Legislature  enacted  the 
Tennessee  Lead-Based  Paint  Abatement 
Certification  Act,  Tennessee  Code 
Annotated  (T.C.A.)  Section  68-131-401. 
et  seq..  as  amended.  This  statute 
designated  the  Tennessee  Department  of 
Environment  and  Conservation. 
Division  of  Solid  Waste  Management  to 
establish  a  certification  program  for  lead 
abatement  professionals. 

The  program  requires  certification  of 
individuals  and  firms  involved  in  lead- 
based  paint  activities,  accreditation  of 
training  providers,  and  standards  for  the 
safe  removal  of  lead-based  paint  The 
State  lead-based  paint  program 
regulations  are  applic;able  to  all 
individuals  and  firms  engaged  in  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  Persons 
who  perform  lead-based  paint 
abatement  activities  within  residential 
dwellings  that  they  own  and  live  in  are 
exempt. 

The  State  program  provides  for  the 
enforcement  of  the  training, 
certification,  and  accreditation 
requirements  of  the  program  and  the 
safe  removal  of  lead-based  paint.  The 
program  provides  for  compliance  with 
the  standards  set  forth  in  regulations  to 
protect  public  health  and  the 
environment.  Notifications  of  lead- 
based  paint  projects  must  be  submitted 
to  the  State  at  least  15-davs  prior  to  the 


commencement  of  a  project  The  State 
program  monitors  compliance  in  part  by 
conducting  unannounced  inspections  of 
load-based  paint  activities, 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  .^c:^  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  g(merally  provides 
that  before  certain  actions  mav  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EP.A  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  US  Senate, 
the  L'.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  L'nited 
States  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  use,  804(2). 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances,  Lead,  Reporting  and 
recordkeeping  requirements. 

iJatt'd;  .Spptuniber  J(v.  2001. 
.V.  Stanley  Meiburg. 
.■\'  liriii  Roi^ional  .Administrator.  Region  IV. 

IK  !.)mi    ()1-2')04")  Fil>'(!  10-4-01:  8:45  am) 

BILLING  COOE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

.September  25.  liOOl. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  [o  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agencv  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessarv'  for  the  proper 
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performance  of  the  functions  of  the 
Commission,  including  whethpr  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission  s 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  vvavs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology, 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  December  4.  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  bv  this  notice.  \ou  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comment>  to  ludy 
Bolev.  Federal  Con'Mnunic:ations 
Commission.  445  12th  Street.  SVV.  Room 
1-C804.  Washington.  DC  20554  or  via 
internet  to  jbolpviifcc^ov 
FOR  FURTHER  INFORMATION  CONTACT:  F(ir 
additional  information  or  copies  of  the 
information  collections  contact  Judv 
Boley  at  202-418-0214  or  via  internet  at 
jbolev4fc('-gov 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  So:  .3060-0391. 

Title:  Program  to  Monitor  the  Impacts 
of  the  I'niversal  Service  Support 
Mechanisms,  C.C.  Docket  Nos,  98-202 
and  96-45. 

Form  \'o  :  N'A. 

Tvpp  of  Review  Extension  of  a 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit. 

\umber  of  Respondents:  500 

Estimated  Time  Per  Response:  3.4 
hours  (avg  per  response). 

Frequency  of  Response:  Annual 
reporting  requirement, 

Cost  to  Respondent:  N/A. 

Total  Annual  Burden:  1,718  hours 

Seeds  and  I'ses:  The  Commission  has 
a  program  to  monitor  the  impacts  of  the 
universal  ser\'ice  support  mechanisms 
The  program  requires  the  annual 
reporting  of  information  regarding 
network  usage  and  growth  by  certain 
companies  to  the  National  E,xchange 
Carrier  Association  (NECA).  The 
information  is  used  by  the  Commission, 
Federal-State  [oint  Boards.  Congress, 
and  the  general  public  to  assess  the 
impact  of  the  decisions  of  the 
Commission  and  the  joint  Boards 

OMB  Control  \'o:  3060-0665 

Title:  Section  64.707.  Public 
Dissemination  of  Information  by 
Providers  of  the  Operator  Services. 

Form  \o.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Business  nr  other  for- 
profit, 

S'umher  of  Respondents  4.i6. 

Estimated  Time  Per  Response:  4  hours 
(avg,  per  response). 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirompiit 

(Aist  to  Respondent  \.  .A. 

Total  Annual  Burden:  1,744  hours. 

Needs  and  i'ses:  As  required  by  47 
U.S.C.  Section  226(d)(4)(b).  47  CFR 
Section  64.707  provides  that  operator 
service  providers  must  regularly  publish 
and  make  available  upon  request  from 
consumers  written  materials  that 
describe  any  changes  in  operator 
ser\'ices  and  chnices  available  to 
consumers  Consumers  use  the 
information  to  increase  their  knowledge 
of  the  choices  available  to  them  in  the 
operator  services  marketplace. 

f-Hiicr.!l  (.ommunications  (,!ornnussion. 

Magalie  Roman  Salas, 

Secretary'. 

'FR  Dof    {n-24Q.Tt  Filed  10-4-01:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

SUMMARY:  The  Federal  Communication^ 
Commission,  as  part  of  its  c(mt!nuini; 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
c  ollection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  displa\'  a  valid  control  number. 
C'omments  are  requested  concerning  (a) 
whether  the  proposed  collection  n\ 
information  is  necessary  for  the  prtjptir 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  prat  tical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  iorras  of 
information  technology 


DATES:  Written  comments  should  be 
submitted  on  or  before  December  4, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  S.W.,  Washington,  DC  20554  or 
\'in  thf  IntTni't  tn  Ircmfh''^  '■"  7-^v. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection{s).  contact  Les 
Smith  at  202-418-0217  or  via  the 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0053. 

Title:  Application  for  Consent  to 
Transfer  of  Control  of  Corporation 
Holding  Station  License. 

Form  Number:  FCC  Form  703. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Number  of  Respondents:  40. 

Estimatea  Time  Per  Response:  36 
mins.  (0.6  hr.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  24  hrs. 

Total  Estimated  Cost:  S2,000 

Needs  and  Uses:  The 
Communications  Act  of  1934,  as 
.tmrndod.  and  47  CFR  Part  5.59  of  FCC 
Kiiii^  r>'quire  applicants  for 
Lxpirinit  !ita!  Radio  Services  to  submit 
Fl.C  ruj  when  they  propose  to  change, 
as  by  transfer  of  stock  ownership,  the 
control  of  a  station.  This  information  is 
used  to  determine  eligibility  for 
licenses,  without  which,  violations  of 
ownership  regulations  may  occur.  The 
FCC  has  made  various  revisions  to  the 
form:  (1)  Expiration  date  was  deleted; 
(2)  questions  in  the  fields  pertaining  to 
public  coast  and  common  carrier  Alaska 
public  fixed  stations  have  been 
removed:  (3)  fee  multiple  was  deleted: 
(4)    !(  )K  F  f  C  USE  ONLY"  field  to  the 
right  uf  tht-    Fee  Due"  field  was 
removed:  (5)  fields  have  been  added  for 
tho  transferees  address  and  contact 
information  to  include  an  "Attention" 
field;  (6)  field  labeled  "FCC  Registration 
Number  (FRN)"  was  added;  (7)  Internet 
L'RL  address  was  added;  (8)  references 
to  item  numbers  have  been  changed  to 
match  the  change  in  the  form 
numbering:  (9)  instructions  pertaining 
t,   ttir  use  of  FCC  Forms  159  and  160 
ii,i\i>  Iti-en  added:  (11)  only 
Experimental  Radio  Ser\'ice  regular  and 
courier  addresses  are  given:  and  (12) 
instructions  have  been  revised  to  reflect 
these  changes. 
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0\{B  Control  S'umber:  3060-0519 

r;f/e:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CC  Docket  No. 
92-60). 

Form  \umber:  N/A, 

Typf'  of  Rpvipw  Extension  of  a 
currently  approved  collection. 

Respondfnts:  Business  or  other  for- 
profit  entities. 

S'umber  of  Respondents:  30,000. 

Estimated  Time  Per  Response:  31.2 
hrs,  (avg). 

Total  Annual  Burden:  936.000  hrs. 

Total  Annual  Cost:  None. 

Frequency  of  Response 
Recordkeeping;  Third  partv  disclosure. 

\'eeds  and  Uses  47  CFR  parts  64  and 
68  contain  procedures  for  avoiding 
unwanted  telephone  solicitation  t" 
residences  and  for  regulating  the  use  of 
automatic  telephone  dialing  systems, 
artificial  or  prerecorded  voice  messages. 
and  telephone  facsimile  machines.  The 
rules  prohibit  prerecorded  message  calls 
to  residences  absent  an  emergency  or 
the  prior  express  consent  of  the  called 
party.  Telephone  solicitors  must 
maintain  and  use  companv-specific  lists 
of  residential  subscribers  who  request 
not  to  receive  further  telephone  calls 
(companv-specific  "do-not-call"  lists). 
Moreover,  telephone  solicitors  must 
have  a  written  policy  for  maintaining 
do-not-call  lists,  are  responsible  for 
informing  and  training  their  personnel 
to  use  these  lists,  must  identify 
themselves  to  called  parties,  and  ha\e 
basic  identifying  information  included 
in  telephone  facsimile  transmissions. 

OXtB  Control  Sumher   U)6O-06=i:-! 

Title  Consumer  information — Posting 
bv  Aggregators,  Sections  64.703(b)  and 

((•).  , 

Form  \  umber  N  .■X  I 

Type  of  Review  Extension  of  a 
currently  approved  collection. 

Respondents  Business  or  other  for- 
profit  entities, 

.\umber  of  Respondents:  56.200. 

Estimated  Time  Per  Response:  3.7  hrs. 
lavgj, 

total  Annual  Burden:  206.566  hrs. 

Total  Annual  Costs:  None, 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure, 

\'eeds  and  Uses:  As  required  bv  47 
U,S,C,  Section  226(c)(l)fA).  47  CFR 
Section  64, 703(b)  provides  that 
aggregators  (providers  of  telephone  to 
the  public  or  transient  users)  mu^t  post 
in  writing,  on  or  near  such  phon»'s, 
information  about  presubscribed 
operator  services,  rates,  carrier  access, 
and  the  Ff;C  address  to  which 
consumers  may  direct  complaints 
Section  64, 703(c)  establishes  a  30-dav 
outer  limit  for  updating  the  posted 


consumer  information  when  an 
aggregator  has  changed  the 
presubscribed  operator  service  provider. 
Consumers  can  use  this  information  to 
determine  whether  they  wish  to  use  the 
services  of  the  identified  operator 
service  provider. 

OhW  Control  \'umber:  3060-0848. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  (Capability,  CC 
Docket  No.  98-147, 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Xumber  nf  Respondents:  1 .750. 

Estimated  Time  Per  Response:  94.63 
hrs.  (avg). 

Total  Annual  Burden:  165.600  hrs. 

Total  Annual  Costs:  None. 

Frequency  of  Response: 
Recordkeeping:  On  occasion  and  annual 
reporting  requirements;  Third  party 
Disclosure. 

Meeds  and  Uses:  In  the  Fourth  Report 
and  Order.  CC  Docket  No.  98-147.  the 
FCC  requires  a  certification  of  interstate 
traffic  from  certain  collocating  carriers 
and  the  provision  of  a  detailed 
description  of  available  collocation 
space  from  incumbent  local  exchange 
carriers  in  certain  circumstances.  The 
requirements  implement  Section  706  of 
the  Communications  Act  of  1934.  as 
amended,  to  promote  deployment  of 
advanced  services  without  significantly 
degrading  the  performance  of  other 
services. 

OMB  Control  Number:  3060-0823. 

Title:  Pay  Telephone  Reclassification 
Memorandum  Opinion  and  Order.  CC 
Docket  No.  96-128. 

Form  Number:  N/A. 

Type  of  Rexiew:  Extension  of  a 
currently  approved  collection 

Respondents:  Business  or  other  for- 
profit  entities 

Number  of  Respondents:  400, 

Estimated  Time  Per  Response:  1 1 1.75 
hrs.  (avg). 

Total  Annual  Burden  44.700  hrs. 

Total  Annual  Cost  .S4H0.000. 

Frequency  of  Response: 
Recr)rdkeeping;  On  occasion:  Quarterly; 
Monthly;  Annually,  and  One-time 
reporting  requirements:  Third  Party 
Disclosure. 

Needs  and  Uses:  in  the  Memorandum 
Opinion  and  Order  (MO&O)  issued  in 
CC  Docket  No  96-128.  the  Common 
Carrier  Bureau  clarifit^d  requirements 
established  in  the  Pavphone  Orders  for 
the  provision  of  payphone-specific 
coding  digits  by  local  exchange  carriers 
(LECsJ  and  payphone  service  providers 
(PSPs)  to  interexchange  carriers  (IXCs). 


The  MO&O  clarified  that  only  FLEX 
ANI  complies  with  the  requirements: 
required  that  LECs  file  tariffs  to  reflect 
FLEX  ANI  as  a  nonchargeable  option  to 
IXCs;  required  that  LECs  file  tariffs  to 
recover  costs  associated  with 
implementing  FLEX  ANI;  required  that 
LEC  provide  IXCs  information  on 
payphones  that  provide  payphone- 
specific  coding  digits  for  smart  and 
dumb  payphones;  required  that  LECs 
provide  IXCs  and  PSPs  information  on 
where  FLEX  ANI  is  available  now  and 
when  it  is  to  be  scheduled  in  the  futiu'e; 
and  granted  permission  and  certain 
waivers.  The  information  disclosure 
rules  and  policies  governing  the 
payphone  industry  implement  section 
276  of  the  Communications  Act  of  1934, 
as  amended. 

Federal  C.ommunirations  Commi.ssion 

Magalie  Roman  Salas, 

Serretan: 

|FR  Do(  .  01-24958  Filed  10-4-01;  8:4,5  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  second 
meeting  and  of  future  meetings  of  the 
Technological  Advisory  Council 
("Council")  under  its  new  charter, 
DATES:  Monday.  November  5.  2001  at  10 
a.m,;  Wednesday.  December  5.  2001  at 
10  a.m.;  Wednesday.  March  20.  2002  at 
10  a.m.;  Wednesday.  lune  12.  2002  at  10 
a.m.:  Wednesday.  September  18.  2002  at 
10  am.;  and  Tuesday.  December  4.  2002 
at  10  a.m. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  St..  SW..  Room 
TW-C305,  Washington.  DC  20554. 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
from  a  variety  of  interests  such  as 
industry,  academia.  government, 
citizens  groups,  etc.,  can  provide  advice 
to  the  FCC  on  innovation  in  the 
communications  industry.  The  purpose 
of,  and  agenda  for,  the  second  meeting 
under  the  Council's  new  charter  will  be 
to  organize  the  Council's  efforts  to  fulfill 
its  responsibilities  under  the  charter. 
Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
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attempt  to  accommodate  as  many 
persons  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  Unless  so  requested  by  the 
Council's  Chair,  there  will  be  no  public 
oral  participation,  but  the  public  may 
submit  written  comments  to  Julius 
Knapp.  the  Council's  Designated 
Federal  Officer,  before  the  meeting. 
Julius  Knapp's  e-mail  address  is 
jknapp@fcc.gov.  His  U.S.  mail  address  is 
Julius  Knapp,  Deputy  Chief,  Office  of 
Engineering  and  Technology,  Federal 
Communications  Commission.  445  12th 
Street.  SW..  Washington.  DC  20554. 
Continuously  accelerating  technological 
changes  in  telecommunications  design, 
manufacturing,  and  deployment  require 
that  the  Commission  be  promptly 
informed  of  those  changes  to  fulfill  its 
statutory  mandate  effectively  Further 
meetings  of  the  Council  have  been 
scheduled  for  December  5.  2001.  March 
20.  2002:  June  12.  2002;  September  18. 
2002;  and  December  4.  2002.  These 
meetings  will  address  the  topics  that  the 
Council  has  been  asked  to  consider  by 
the  Commission.  All  meetings  will  be 
held  in  the  Commission  meeting  room. 
Room  T\V-C-305.  445  12th  Street.  SW.. 
Washington.  DC.  Each  meeting  will 
begin  at  10  a.m.  and  continue  until  the 
business  before  the  Council  on  that  date 
has  been  completed.  For  additional 
information,  contact  Kent  Nilsson  at 
knilsson@fcc.gov  or  202-418-0845. 

Fcdera!  tlummunK  dtiniis  Commission. 

Magalie  Roman  Salas. 

.Sf(  rrtan 

|FR  Doc.  01-:i49.T7  Filed  ie>-4-(n,  H:4,T  anil 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(i))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1B17()){7)). 

The  notices  are  availablefor 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  WTiting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  October 
19.  2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (loAnne  F,  Lewcllen 
Assistant  Vice  President)  90  Hennepin 
Avenue.  Minneaptjlis,  Mmnpsi^ta 
55480-0291; 

1 .  John  W.  BroHn  and  Flora  M  Broivn, 
Drax-ton.  North  Dakota;  to  acquire  voting 
shares  of  Dravton  Banror.  Int;  ,  Drayton. 
North  Dakota,  and  thereby  mdirecily 
acquire  voting  shares  of  Dravion  State 
Bank,  Drayton.  North  Dakota. 

Board  ot  Governors  of  the  Federal  Reserve 
System,  October  1,  :u(n 
Robert  deV.  Frierson. 
Deputy  Serretaryofthe  Board. 
I FR  Do(    0 1  -2.5009  Filed  10-4-01 ;  8:45  am] 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000  and  Executive  Order  13179; 
Delegation  of  Authority 

Notice  is  herehv  given  that  I  have 
delegated  to  the  Director.  Centers  for 
Disease  Control  and  Prevention,  with 
authoritv  to  redelegate.  the  following 
authorities  vested  in  the  Secretary  of 
Health  and  Human  Services,  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Art  of  2000 
(Pub.  L,  10B-:«a),  and  Executive  Order 
13179,  Section  2(b),  as  amended 
hereafter,  insofar  as  these  authorities 
pertain  to  the  functions  assigned  to  the 
Centers  for  Disease  ("ontrol  and 
Prevention: 

(iii)  With  assistance  ni  the  Department 
of  Energy  (DOE),  apply  methods 
promulgated  to  estimate  the  r.idiatinn 
doses  received  by  indi\  ninai^  apfii\  uii; 
for  assistance. 

(iv)  L'pon  request  from  the  Secretar) . 
DOE,  appoint  members  for  a  physician 
panel  or  panels  to  consider  individual 
workers'  compensation  claims  as  part  ol 
the  DOE  Worker  Assistance  Program 

(v)  Provide  the  Advisory  Board  on 
Radiation  and  Worker  Health 
established  pursuant  to  Pub  L    10t>-  -IMH 
with  administrative  services,  funds, 
facilities,  staff,  and  other  necessary 
support  services,  and  perform  the 
administrative  functions  of  the 
President  under  the  Federal  Advisory 
Committee  Act  with  respect  to  the 
Advisory  Board, 

This  delegation  excludes  the  authont\' 
to  promulgate  regulations  under  tins 
legislation 


Thi>  ii<  ie^ati   ri  became  effective  upon 
date  of  signature.  In  addition,  1  have 
affirmed  and  ratified  any  actions  taken 
by  the  Director.  Centers  for  Disease 
Control  and  Prevention,  or  his 
subordinates  which  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  September  28.  2001. 
Tommy  G.  Thompson 
Secreion 
[FR  Doc.  01-24996  Filed  10-4-01;  8:45  am] 

BILLING  COM  4160- '(Ml 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-53-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
re\  lew  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests.  •  li!  \h>-  CV)C  R.  |,  n-  Clearance 
Officerat   404    i^w    "(t>*(i   ^.nd  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Factors  and 
Strategies  that  are  Effective  in 
Establishing  Policy  and  Environmental 
Interventions  Designed  to  Promote  Good 
Nutrition  and  Physical  Activity — New — 
The  N.ttional  Center  for  Chronic  Disease 
I'rev  ention  and  Health  Promotion 
\(  CDPHP),  Centers  for  Disease  Control 
.iHii  Prevention  (CDC),  proposes  to 
Loiiduct  a  study  to  determine  what  is 
needed  to  implement  and  sustain  policy 
and  environmental  interventions  to 
promote  physical  activity  and  good 
nutrition  for  cardiovascular  health. 
Policy  and  environmental  intervention 
approaches  to  promoting  physical 
activity  and  good  nutrition  are  a  new 
paradigm  shift  for  intervention 
activities,  therefore,  research  is  required 
to  determine  what  is  needed  to 
implement  .iii.i  sustain  these  types  of 
interventions. 

The  proposed  study  will  be 
I    luiui  ted  in  three  phases.  Phase  1 
Background  Information:  A  review  will 
be  conducted  of  the  literature  of 
national  conferences  to  identify  experts 
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in  the  field  of  policy  and  environmeiitdl 
interventions  to  promote  physical 
activity  and  good  nutrition  Phasp  2 
Expert  Inteniews;  State  representatives, 
recognized  experts,  and  others  will  be 
contacted  via  telephone  to  gather 
detailed  information  on  both  successful 
and  promising  environmental  and 


policy  interventions  Phase  3  Key 
Informant  Intfn'ieivs  Kev  informant 
interviews  will  he  conducted  with 
selected  interventions  and  programs 
that  were  indicated  in  Phases  1  and  2  to 
identify  activities,  methods,  and  lessons 
learned  for  their  successful 
implementation.  We  will  summarize 


and  evaluate  interview  results  and 
disseminate  to  cardiovascular  health 
funded  States  to  assist  in  designing 
policy  and  environmental  interventions 
to  promote  physical  activity  and  good 
nutrition.  Total  annualized  burden  for 
this  data  collection  is  22.5  hours. 


No.  of  re- 
spondents 


No  of  re- 
sponses/re- 
spondent 


Average 

burden  per 

response 

(in  hours) 


Expert  Interviews 

Key  lnforrT\ant  Interviews 


40 
25 


15/60 
30/60 


Dated-  Septembfr  28,  2001 
Nancy  E.  Cheat. 

Acting  Associate  Dirfvtur  tor  Policy.  Planning 

and  Evaluation  Center':  for  Disease  Control 

and  Prevention 

!FR  Doc.  01-2,5072  Filed  10-4-01,  8  4,t  ,ur.: 

BiLUNG  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[30DAY-52-01] 


Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  .Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  .^ct  '44  CSC. 
Chapter  35],  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  (Uearance 
Officer  at  (404)  639-7090   Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  2002  National 
Health  Interview  Survey  Basic 
M..iduk^-Revision— OMB.  No.  0920- 
0214,  National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
annual  National  Health  Interview- 
Survey  (NHIS)  is  a  basic  source  of 
general  statistics  on  the  health  of  the 
U.S.  population  In  accordance  with  the 
1995  initiative  to  increase  the 
integration  of  surveys  within  the 
Department  of  Health  and  Human 
Services,  respondents  to  the  NHIS  serve 
as  the  sampling  frame  for  the  Medical 
Expenditure  Panel  Surrey.  This  surv^ey 
is  conducted  by  the  Agency  for 
Healthcare  Research  and  Quality.  The 
NHIS  has  long  been  used  bv 
government,  university,  and  private 
researchers  to  evaluate  both  general 
health  and  specific  issues,  such  as 
cancer.  AIDS,  and  childhood 
immunizations,  )ournalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  (^ongressionailv-mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 


toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives, 
"Healthy  People  2010." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 
NHIS  have  changed  and  increased, 
leading  to  a  major  redesign  of  the 
annual  core  questionnaire,  or  Basic 
Module,  and  a  redesign  of  the  data 
collection  system  from  paper 
questionnaires  to  computer  assisted 
personal  interviews  (CAPI).  Those 
redesigned  elements  were  partially 
implemented  in  1996  and  fully 
implemented  in  1997.  This  clearance  is 
for  the  sixth  full  year  of  data  collection 
using  the  Basic  Module  on  CAPI  and  for 
the  implementation  of  Topical  Modules 
(or  supplements)  on  asthma,  hearing, 
vision,  disability,  environmental  health, 
arthritis,  and  alternative  medicine.  The 
supplements  will  help  track  many  of  the 
Health  People  2010  objectives.  This  data 
collection,  planned  for  January- 
December  2002,  will  result  in 
publication  of  new  national  estimates  of 
health  statistics,  release  of  public  use 
micro  data  files,  and  a  sampling  frame 
for  other  integrated  surveys.  The 
annualized  burden  for  this  data 
collection  is  48,600  hours. 


Respondents 


Numt)er  of 
respondents 


Number  of  re- 
sponses/re- 
spondent 


Avg  burden 

per  response 

(In  tiours) 


Family i  42.000 

Sample  adult    42,000 

Sample  child    I  18,000 


21/60 
42/60 
15/60 
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Datfti:  September  28.  2001. 
Nancy  E.  Cheal, 

Acting  Assoi  mtf  Director  jor  Policy,  Planning 
ond  Evaluation,  Centers  for  Disease  Control 

and  Prevention. 

|FR  Do(  .  01-2507,3  Filed  10-4-01.  8:45  ami 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-50-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Di.sease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503,  Written 
comments  should  be  received  within  30 
davs  of  this  notice. 


Proposed  Project:  Human  Kxiiri>-ure  tn 
Cyanohactenal  (blue-green  algal!  T'lMn^ 
in  Drinking  Water:  Risk  of  Hxpi^^iiri'  ti  i 
Microcystins  from  Public  Water 
Systems — New — National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Cyanobacteria  (blue-grf'en  algae)  can 
be  found  in  terrestrial,  fresh,  brackish, 
or  marine  water  en\ironments.  Some 
species  of  cyanobacteria  produce  toxins 
that  may  cause  acute  or  chronic 
illnesses  (including  neurotoxicity, 
hepatotoxirity,  and  skin  irntationi  in 
humans  and  animals  (including  tjther 
mammals,  fish  and  birds).  A  number  of 
human  health  effects,  including 
gastroenteritis,  respirators  effects,  skin 
irritations,  allergic  responses,  and  liver 
damage,  are  associated  with  the 
ingestion  of  or  contact  with  water 
containing  cyanobacteria!  bloomv 
Although  the  balance  of  e\idence.  in 
conjunction  with  liata  from  laboratory 
animal  research,  suggests  that 
(  yanobacterial  toxins  are  responsible  for 
a  range  of  human  health  effects,  there 
have  been  few  epidemiologic  studies  of 
this  association.  We  plan  to  recruit  100 
people  whose  tap  water  comes  from  a 
source  with  a  current  cyanobacteria 
bloom  (i.e.,  M.  aeruginosa]  and  who 
report  drinking  unfiltered  tap  water.  We 


also  plan  to  recruit  100  people  who 
report  drinking  unfiltered  tap  water  but 
whose  tap  water  source  is  groundwater 
that  has  not  been  contaminated  with 
cyanobacteria.  This  population  will 
serve  as  our  referent  population  for  the 
analysis  of  microcystins  in  blood  and 
for  the  clinical  assays.  We  will 
administer  a  questionnaire  and  collect 
blood  samples  from  all  study 
participants.  Blood  samples  will  be 
analyzed  using  a  newly  developed 
molecular  assay  for  levels  of 
microcystins — the  hepatotoxin 
produced  by  Micocystis  aeruginosa.  We 
also  will  analyze  blood  samples  for 
levels  of  liver  enzymes  (a  biological 
marker  of  hepatotoxicity)  and  for  a 
number  of  clinical  parameters  including 
hepatitis  infection  (a  potential 
confounder  in  our  study).  We  will 
evaluate  whether  we  can  (1)  detect  low 
levels  of  microcystins  (<10  ng/ml  of 
blood),  in  the  blood  of  people  who  are 
exposed  to  very  low  levels  of  this  toxin 
in  their  drinking  water.  (2)  utilize 
clinical  endpoints  such  as  blood  liver 
enzyme  levels  as  biomarkers  of 
exposure  and  biological  effect,  and  (3) 
compare  the  analytical  results  for  the 
exposed  population  with  the  results 
from  the  referent  population.  The 
estimated  annualized  burden  is  350 
hours. 


Respondents 

Teleptione  Contact  

300  1                         1                     10/60 

Survey                                        

200                            1                            1 

Tap  Water  Sample  Collection  

200  ,                         1  ,                  30/60 

Dated:  September  28.  2001. 
Nancy  E.  Cheal. 

.■\cting  .•\ssociate  Director  tor  Policv.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention 

iPR  Do(  ,  01-25074  Filed  10-4-01:  8:45  Hm] 
BILUNG  COOE  4163-lS-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

National  Center  for  Health  Statistics 
(NCHS).  Data  Policy  and  Standards 
Staff,  announces  the  following  meeting. 

.\ame:  ICD-9-CM  Coordination  and 
.Maintenance  tlommittee  meeting. 

Times  and  Dates:  9  a.m. -5  p.m.,  November 
1-2.  2001. 


Place:  Centers  for  Medicare  and  Medicaid 
Services  (CMS)(formerly  The  Health  Care 
Finant  ing  .Administration)  Auditorium.  7500 
Sec  urit\  Boulevard,  Baltimore,  Maryland. 

Status:  Open  to  the  public. 

Purpose:  The  lCE)-9--CM  Coordination  and 
Maintenani  e  (C&M)  Committee  will  hold  its 
final  meeting  of  the  2001  calendar  year  cvcle 
on  Thursday  and  Fridav  Nov,  1-2.  2001.  The 
C^AM  meeting  is  a  public  forum  for  the 
presentation  of  proposed  modifications  to  the 
International  Classification  of  Diseases. 
Ninth-Revision.  Clinical  Modification. 

.Matters  To  Be  Dis(  ussed  .Agenda  items 
in(  hide 

Dis(  ussiun  on  use  of  V  codes  for  procedures 
Heart  failure 
.Aftercare  f:odes 
Vascular  disease 
Facial  droop  following  CVA 
Ectopic  pregnancy  with  uterine  pregnancy 
Pulnionar\  c  omplications  of  cystic  fibrosis 
.Asthma 
.Se\  ere  sepsis 
West  Nilt!  \'irus 
Paint  ball  iniury 
.Abnormal  pap  smear 


ICD-10-PCS  Update 

Implantation  of  intramuscular  electrodes 

Brain  wafer  chemotherapy 

Cardiac  resynchronization  therapy 

Implantation  of  neosphincter 

Spinal  procedures-360  fusion.  Interbody 

Fusion  Devices.  InFUSE  bone  grafts 
Repair  of  Aneurysm/Arteriovenous 

malformation 
Hepatic  hemodialysis 
Therapeutic  ultrasound 
Infusion  of  Drotrecogin  Alfa  (Activated) 
Adhesion  barriers  for  abdominal  surgery 
Extra-corporeal  immunoadsorption  (ECl) 
Intraoperative  MRl 

Administration  of  inhaled  nitric  oxide 
Drug-Eluting  stent 
Injection  or  infusion  of  Human  B-type 

natriuretic  peptide  (hBNP) 
Addenda 

For  Further  Information  Contact:  Amy 
Blum.  Medical  Classification  Specialist,  Data 
Policy  and  Standards  Staff.  NCHS.  6526 
BelcresI  Road,  Room  1100,  Hyattsville. 
Maryland  20782,  telephone  301/458-4106 
(diagnosis).  Amy  Gruber.  Health  Insurance 
Specialist,  Division  of  Acute  Care,  CMS.  7500 
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Security  Blvd..  Room  t;4-<)7-07.  Baltimore. 
Maryland,  21244  telephone  410-786-1542 
(procedures). 

Notice:  In  the  interest  of  security.  (CMS) 
has  instituted  stringent  procedures  for 
entrancH  into  the  building  by  non- 
government employees.  Persons  without  a 
government  I.D.  will  need  to  show  a  photo 
I.D.  and  sign-in  at  the  security  desk  upon 
entering  the  building.  • 

Soticf.  This  is  a  public  meeting.  However, 
because  of  fire  code  requirements,  should  the 
number  of  attendants  meet  the  capacity  of  the 
room  the  meeting  will  be  closed. 

The  Directof.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announctMntT.'.s  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Tcxic 
Substances  and  Disease  Registr}-. 

Dated:  October  1,2001.  I 

Carolyn  ].  Russell. 

[)iri^<  tur.  M' J nagetnent  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 
(FR  Doc.  01-250.50  Filed  10-4-01;  8:45  ami 
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DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  | 

Mine  Safety  and  Healtti  Research 
Advisory  Committee:  Meeting 

In  rfcx.orddncf  with  >ectiiin  10(a)(2)  of 
the  Federal  Advisory  Committeo  Act 
(Pub,  L.  y2-4B,<l,  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

.\amf;:  Mine  Safety  and  Health  Research 
Advisory  Committee  (MSHRAC). 

Time  and  Date:  9  a.m. -4  p.m.,  November 
1.  2001. 

Place:  National  Institute  for  Ckxupational 
Safety  and  Health  (NIOSH).  626  Co<:hrans 
Mill  Road.  Building  140.  Pittsburgh. 
IVnnsvKMnid  l.T2:i6.  telephone  412/386- 
6602 

Statu.^:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose.  This  committee  is  charged  with 
providing  advice  to  the  Secretary. 
Department  of  Health  and  Human  Services: 
the  Director,  CDC;  and  the  Director,  NIOSH, 
on  priorities  in  mine  safety  and  health 
research,  including  grants  and  contracts  for 
such  research,  30  U.S,C.  812(b)(2),  section 
U)2(b)(2). 

Matters  To  Be  Discussed:  Agenda  for  this 
meeting  will  focus  on  NIOSH  updates  and 
overviews  from  various  regional  offices, 
international  and  stakeholder  collaboration, 
and  alternate  fuels  for  mining  systems. 

.\genda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  .Morv  Inlarmation: 
Lfw  is  \'   W.tde.  Ph.D..  Executive  Secretary, 


MSHRAC.  NIOSH,  CDC,  200  Independence 
Avenue,  SW..  Room  71.^-H.  Hubert 
Humphrey  Building,  P12  Washingtnn.  DC". 
20201-0004,  telephone  202  401-2142.  fax 
202/260-4464. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notires 
pertaining  to  annouiu  eii.eni.s  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry, 

Dated:  October  1,  2001. 
Carolyn  ).  Russell, 

Director.  Management  Analysis  and  Sen-ices 
Office,  Centers  for  Disease  Control  and 
Prevention  I  CDC). 

IFR  r3o(    01-25049  Filed  10-4-01:  8:4.t  ;iml 
BiLUNG  cooe  416;K-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  01N-0402] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Medical  Devices; 
Third-Party  Premarket  Submission 
Review  and  Quality  System 
Inspections  Under  United  States/ 
European  Community  Mutual 
Recognition  Agreement 

AGENCY:  Food  and  Drug  Administration. 

HHS 

action;  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  I'nder  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  c  ollection  of 
information,  including  each  proposed 
extension  of  an  existintj  information 
collection,  and  to  allow  hO  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
medical  devices;  third-party  premarket 
submission  review  and  quality  system 
inspections  under  United  States/ 
European  f'ommunity  (U.S. /EC)  Mutual 
Ref  f)i;niti(in  .Agreement  (MR.\). 
DATES;  Submit  written  or  electronic; 
comments  on  the  collection  of 
information  bv  December  4.  2001. 
ADDRESSES;  Submit  electronic 
comments  on  the  collection  of 
information  to  http;// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm..  Submit 
written  comments  on  the  collection  of 


information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rra. 
1061.  Rockville,  MD  20852.  All 
comments  should  bo  identified  with  the 
docket  number  found  in  brackets  in  the    . 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
tor  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  pracfic;al  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Medical  Devices;  Third-Party 
Premarket  Submission  Review  and 
Quality  System  Inspections  Under  U.S./ 
EC  Mutual  Recognition  Agreement 
(OMB  Control  No.  0910-0378)— 
Extension 

The  third-party  program  under  the 
U.S. /EC  MR.A.  is  intended  to  implement 
that  part  of  the  U.S. /EC  MRA  that  covers 
the  exchange  of  quality  system 
evaluation  reports  for  aU  medical 
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devices  and  premarket  evaluation 
reports  for  selected  low-to-moderate  risk 
devices.  Under  the  MRA.  firms  may 
apply  to  become  designated  as  a  U.S. 
Conformity  Assessment  Body  (CAB). 
Firms  who  are  designated  will  be 
qualified  to  conduct  quality  system 
evaluations  for  all  classes  of  devices  and 
product  type  examinations  and 
verifications  for  selected  devices  based 
on  EC  requirements  under  the  voluntary 
third-party  program  authorized  by  MR.A 
Firms  designated  as  European  union 
(EU)  CABs  could  conduct  quality 
system  evaluations  for  all  classes  of 
devices  and  premarket  510(k) 
evaluations  for  selected  devices  based 
on  FDA  requirements.  Under  the 
voluntan,'  third-party  program,  reports 
of  these  evaluations  would  be  submitted 
by  the  EU  CABs  to  FDA.  The  El'  CABs 
would  also  be  required  to  maintain 
copies  of  their  evaluation  reports. 

FDA  requests  approval  of  the 
following  collection  of  information; 

Requests  for  Designation  as  I'.S. 
CABs — Under  this  program.  U.S. 


companies  were  allowed  to  apph  for 
designation  as  a  U.S.  CAB  Such 
designation  enabled  the  company  to 
perform  third-party  rex'iews  of  U.S. 
products  for  export  to  the  EU  and  third- 
party  audits  of  quality  systems 
established  by  manufacturers  of  medical 
devices  manufactured  for  export  to  the 
EU.  Third-party  review  of  U.S.  products 
for  export  and  third-party  audit  of 
quality  systems  was  elective  and  at  the 
discretion  of  the  manufacturer  of  the 
product  At  the  present  time,  only  eight 
U.S.  CABs  are  active.  The  agency  is  not 
accepting  applications  for  U.S.  CAB 
designation  at  this  time  and  in  the 
foreseeable  future 

Premarket  Reports  by  El'  CABs — 
Under  this  program.  EU  CABs  will  be 
able  to  perform  thir(i-[)art\  evaluations 
for  certain  products  manufactured  in 
Europe  for  export  to  the  United  States. 
Third-party  e\aluation  is  elective  and  at 
the  discretion  of  the  manufacturer  of  the 
product. 

Quality  Systen)  Reports  tn  HI '  CABs — 
Under  this  program.  EU  CABs  will  be 


dhh>  ill  peril irm  third-party  audits  of  the 
quality  systems  established  by  EU 
manufacturers  of  products 
manufactured  for  export  to  the  United 
States.  Third-party  audit  oT  quality 
systems  is  elective  and  at  the  discretion 
of  the  manufacturer  of  the  product. 

EU  CABs  must  maintain  records  of 
their  third-party  evaluations  of  quality 
systems  and  premarket  submissions  for 
certain  products  manufactured  for 
export  to  the  United  States  for  a  period 
of  no  less  than  3  years. 

The  program  implements  that  part  of 
the  U.S. /EC  MRA  that  covers  the 
exchange  of  quality  system  evaluation 
reports  for  all  medical  devices  and 
premarket  evaluation  reports  for 
selected  low-to-moderate  risk  devices. 

Respondents  to  this  information 
collection  are  businesses  or  other  for- 
profit  organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


1 
.ypiui                                   No  of                Annual  Frequency 
Respondents             per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

PremarVet  Reports  by  EC 
CABs 

11 

5 

55 

40 

2,200 

Quality  System  Reports  by 
EC  CABs 

11 

15 

165 

32 

5,280 

Totals 

7,480 

■■  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  tmc.  co"ect'on  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


ITEM 


No  of 
Recordkeepers 


Annual  Frequency  ' 

per  Total  Annjai  Records 

Recordkeeping 


Hours  per 
Recofdkeeper 


Total  Hours 


,    ,^^^,^.,^^f,       .y 

Premarket  Reports  by  EC 
CABs 

11 

5 

55 

10 

550 

Quality  System  Reports  by 
EC  CABs 

11 

15 

165 

10 

1.650 

Totals 

1            2.200 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


The  following  is  an  explanation  of  the 
burden  estimate 

I.  Reporting  Burden 

A   Requests  for  Designation  as  i'  S  CAB 

U.S.  firms  who  have  applied  and  have 
been  accepted  for  designation  as  a  U.S. 
CAB  will  be  able  to  perform  third-party 
evaluations  of  U.S.  products  for  export 
to  the  EU.  Likewise,  European  firms 
who  have  applied  and  been  designated 
as  EC  CABs.  will  be  able  to  perform 


third-partv  reviews  of  products  to  be 
exported  to  the  United  States.  The 
application  for  nomination  as  an  EU 
CAB  does  not  represent  a  paperwork 
burden  subject  to  the  FRA  because  the 
designation  procedure  is  an  infernal 
process  that  is  required  by.  and 
administered  by.  European  authorities. 
Only  ;he  application  for  designation  as 
a  U.S.  CAB  represents  a  paperwork 
burden  under  the  FRA  However,  the 
agencv  has  received  10  applications  for 


designation  as  U.S.  CABs.  8  of  whom 
are  still  active.  The  agency  is  not 
accepting  any  applications  at  this  time, 
and  does  .not  anticipate  accepting  any 
applications  in  the  near  future.  Thus 
burden  for  U.S.  CAB  designation  is 
nonexistent  at  this  time. 

H   Pr'nu.rket  Reports 

Kl    I  .\B^  :;>  .'..(juired  to  submit  to 
FUA  rf[)iirts   >!  tiicir  third-party 
evaluatiniis  Hd-'d  upon  information 
c,)ihiTt'(i  (iiiring  the  negotiation  of  the 
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US, /EC  MR.-\  the  agnncy  anticipates 
that  European  manufacturers  will 
request  third-parly  review  for 
approximately  55  to  100  medic:al  device 
products  annually  The  agencv  experts 
that  interest  and  participation  in  the 
program  will  increase  with  time  The 
agencv  further  estimates  based  on 
dialogue  with  EC  officials,  that  11  firms 
will  he  designated  to  act  as  EC  CABs 

C.  Quality  Svstem  Reports 

EU  CABs  are  required  to  submit  to 
FDA  reports  of  their  third-party 
evaluations.  Based  upon  intormatitm 
gathered  during  the  negotiation  of  the 
U.S. /EC  MR.-\.  the  agency  anticipates 
that  European  manufacturers  will 
request  third-part\'  audits  for 
approximately  165  medical  device 
products  annually.  The  agency 
estimates  that  11  EU  CABs  will  perform 
these  evaluations.  . 

II.  Recordkeeping 

FDA  requires  the  reviewers  to  keep  in 
their  records  a  copy  of  the  report  that 
thev  submit  to  FDA  for  each  review  The 
agencv  anticipates  that  55  premarket 
reports  and  165  quality  svstem  reports 
will  be  generated  and  required  to  be 
maintained  bv  EL'  CABs  annually.  The 
agencv  further  estimates  that  each 
reviewer  will  require  no  more  than  10 
hours  (2  hours  per  recordkeeping  per 
report)  for  each  to  maintain  such 
rPt:ords  annuall\ 

Dated   Scptf'mber  27.  2001.     | 
Marsan-I  M  Dotzel. 
A^^n,  ;;,'.  (  nrmiiysioner  for  Policy. 
hK  Ihv    1)1    ^4998  Filed  10-4-01;  8:45  ami 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-Infective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice  I 


This  notice  announces  a  forthcoming 

meeting  of  a  public  ativisorv  committee 
of  the  Food  and  Drug  Administration 
(FDA)  The  meeting  will  be  open  to  the 
public 

Xame  of  Committee  .-Xnti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agencv  on 
FDA's  regulatorv  issues 

Date  and  Time:  The  meeting  will  be 
held  on  October  16.  2001.  from  B;30 
a.m  to  5  p  m. 


Location:  Hilton  Washington  DC 
North.  The  Ballrooms.  620  Perrv  Pkwy.. 
Gaithersburg,  MD. 

Contact:  Thomas  H.  Perez.  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  RockviUe.  MD 
20857.  301-827-6758.  e-mail: 
PerezT@cder.fda.gov.  or  FDA  Advisory- 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
VVashingtfin.  QC  area),  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
the  safety  and  efficac:y  of  Activated 
Protein  C  (human,  recombinant,  human 
kidnev  cells,  new  biologic  license 
application  (BLA)  125029),  Eli  Lilly  & 
Co.,  for  the  treatment  of  severe  sepsis. 

Procedure:  interested  persons  may 
present  data,  information,  or  views. 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissit,ns  may  be  made  to  the  contact, 
person  by  October  9.  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  on  October  16.  2001.  between 
approximately  1  p.m.  and  2  p.m.  Time 
allotted  for  each  presentation  may  be 
limited  Those  desiring  to  make  formal 
oral  presentations  should  notif\'  the 
contact  person  before  October  9.  2001. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  tune  requested  to  make 
their  presentation 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
October  16.  2001.  Anti-Infective  Drugs 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Anti-Infective  Drugs  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
c:oncluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  1.2001. 
Linda  .\.  Suydam, 

Senior  Associate  Commissioner. 

IFR  Doc.  01-25107  Filed  10-2-01:  .t:03  pml 

BILLING  C0D6  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Nonclinical  Studies  Subcommittee  of 
the  Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

S'ame  of  Committee:  Nonclinical 
Studies  Subcommittee  of  the  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  13.  2001,  from  8  a.m. 
to  12:15  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066.  5630  Fishers 
Lane.  RockviUe,  MD. 

Contact:  Kimberly  Topper.  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21).  Food  and  Drug  Administration. 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane.  rm.  1093).  RockviUe. 
MD  20857.  301-827-7001,  e-mail: 
TopperK@cder.fda.gov,  or  FDA 
Advisorv  Committee  Information  Line, 
1-800-741-8138 (301-^43-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  the  activities  of  the  two  expert 
working  groups  requested  by  this 
subcommittee:  The  working  group  on 
biomarkers  of  cardiac  tissue  injury  and 
the  working  group  on  biomarkers  of 
vasculitis  (vascular  damage). 
Representatives  from  each  working 
group  will  report  their  progress  and 
plans,  and  the  subcommittee  will 
discuss  these  activities  and  provide 
feedback  to  the  working  groups. 
Administrative  oversight  of  the 
subcommittee  will  be  discussed, 
including  the  possibility  of  integration 
with  the  Scientific  Advisory  Board  of 
the  FDA  National  Center  for 
Toxicological  Research. 

'  Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  6,  2001.  Oral 
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presentations  from  the  public  will  be 
scheduled  between  approximately  1 1 
a.m.  and  12  noon.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify-  the  contact 
person  before  November  6,  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisor^'  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  28.  2001 
Linda  A.  Suydam, 

Senior  Associate  Commissioner 

IFR  Doc.  01-24997  Filed  10-4-01;  8:45  ami 

BILLING  CODE  4160-01-S 


DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1 562] 

Guidance  for  Industry  on  Cancer  Drug 
and  BlologicalProducts — Clinical  Data 
in  Marketing  Applications;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Cancer  Drug  and  Biological 
Products — Clinical  Data  in  Marketing 
Applications."  This  guidance  provides 
recommendations  for  sponsors 
designing  clinical  trials  to  demonstrate 
the  safety  and  efficacy  of  cancer 
treatments  on  the  collection  of  data  that 
can  be  submitted  to  support  marketing 
claims  in  new  drug  applications 
(NDAs),  biologies  license  applications 
(BLAs).  or  applications  for 
supplemental  indications. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  or  the  Office  of 
Communications.  Training,  and 
Manufacturers  Assistance  (HFM^O), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  Send  one 


self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests  A 
faxed  copy  of  this  guidance  can  also  be 
obtained  bv  calling  the  FAX  Information 
System  at  i-SBB-CBER-FAX  or  Mn- 
827-3844.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronu 
access  to  the  guidance. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn 
1061,  Rockville.  MD  20852   Submit 
electronic  comments  to  http: 
www,  fda.gov/ dockets /ecommcnts 
FOR  FURTHER  INFORMATION  CONTACT: 
Grant  A.  Williams.  C^enter  for  Drug 

Evaluation  and  Research  (HFD- 

150).  Food  and  Drug 

Administration.  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-594- 

5740. or 
Patricia  Keegan.  Center  for  Biologies 

Evaluation  and  Research  (HFM- 

573).  Food  and  Drug 

Administration,  1401  Rorkvillf 

Pike,  Rockville.  MD  20852.  301- 

827-5093. 
SUPPLEMENTARY  INFORMATK)N: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industr>'  entitled  "Cancer 
Drug  and  Biological  Products — Clinical 
Data  in  Marketing  Applications  "  Thi.s 
guidance  provides  general  principles  for 
data  collection  and  submission  for 
sponsors  of  investigational  new  drug 
applications,  NDAs.  BLAs.  or 
supplemental  applications  for  new 
indications.  The  guidance  is  intended  to 
enable  sponsors  to  more  effertivelv 
create  plans  to  record  and  report  the 
data  from  controlled  trials  that  form  thf 
clinical  basis  for  approval  of  anticani  cr 
drug  and  biological  produc  ts 

In  the  Federal  Register  of  November 
9,  2000  (65  FR  67389).  FDA  announced 
the  availability  of  a  draft  version  of  this 
guidance.  .After  FDA  considered  puhlu 
comments  on  the  draft  guidance  the 
agency  determined  that  revision  of  the 
draft  guidance  was  necessar>   The  final 
guidance  notes  that  tumor  images 
usually  are  not  submitted  as  part  of  the 
marketing  application,  but  this  shuui(i 
be  clarified  at  presubmission  meetings 
with  FDA.  The  final  guidance  also  states 
that  information  on  drug  dosing  should 
be  collected  from  all  patients  rather  than 
from  a  sample  of  patients,  as  suggested 
in  the  draft  guidance.  Collec:ting  dosing 
information  in  all  patients  allows  a  full 
assessment  of  the  adequacy  of  dosing  in 
both  the  investigational  arm  and  the 
control  arm  of  the  submitted  studies 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 


practices  regulation  (21  CFR  10.115). 
The  guidaiK  e  represents  the  agency's 
current  thinking  on  clinical  data  in 
marketing  applications  for  cancer  drug 
or  biologic  products.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  (>omments 

Interested  persons  may.  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  written  mailed  comments 
are  to  be  submitted,  except  that 
indi\  iduals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  are  available  for 
publif  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
mav  obtain  the  document  at  http:// 
www.  fda.gov/cder/guidance/index.htm. 
http     www  fda.gov/cber/ 
guideline;,  htm.  or  http://www.fda.gov/ 
nhrms  cio(  kets/default.htm. 

n,ited:  September  28.  2001. 
.Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc    01-24946  Filed  10-4-01:  8:45  am) 
BILUMC  COM  4ia(Mn-6 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  980-1169] 

Guidance  for  Industry  on  Content  and 
Format  for  Geriatric  Labeling; 
Availability 

agency:  Food  and  Drug  Administration. 

HH.S 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

.Administration  (FDA)  is  announcing  the 
a\ailahilit\  of  a  guidance  for  industry 
entitled  Content  and  Format  for 
deriatnc  Labeling."  FDA  established  the 
(reriatrK  use"  subsection  in  the 
labeling  for  human  prescription  drug 
and  biologu  al  products  to  provide 
pertinent  information  about  the 
appropriate  use  of  drugs  in  the  elderly 
i persons  aged  65  and  over).  This 
guidance  i;,  intended  to  provide 
industry  with  information  on  submitting 
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geriatric  labeling  for  human  prescription 
drug  and  biological  products,  including 
who  should  submit  revised  labeling,  the 
implementation  schedule,  a  description 
of  the  regulation  and  optional  standard 
language  in  the  proposed  labeling,  the 
content  and  format  for  geriatric  labeling 
supplements,  and  the  applicability  nf 
user  fees  to  geriatric  labeling 
supplements. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Drug  Information  Branch  (HFD-JIO). 
Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  or  to  the  Office  of 
Communication.  Training  and 
Manufacturers  Assistance  (HFM— 10). 
Center  for  Biologies  Evaluatujn  and 
Research,  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Nfanagement 
Branch  (HFA-305).  FotxJ  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852   Submit 
electronic  comments  to  http: '. 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E  Ortuzar.  Center  for  Drug 
Evaluation  and  Research  (HFD-()061, 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-6740;  or  Toni  Stifano,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-6001.  1401  Rockville 
Fike.Rockville.  MD  20852.  301-827- 
6190, 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  announcing  the  a\'ailabilitv  of 
a  guidance  for  industry  entitled 
"Content  and  Format  for  Geriatric 
Labeling  "  This  guidance  has  been 
developed  in  response  to  a  final  rule 
that  publisheu  ..i  the  Federal  Register  nf 
August  27.  1997  (62  FR  45313). 
establishing,  in  the  "Precautions" 
section  of  prescription  drug  labeling,  a 
subsection  f)n  the  use  of  drugs  in  elderly 
or  geriatric  patients  (aged  65  vears  or 
over)  (4,201.57(f](10)  (21  CFR 
201.57(0(10))).  A  draft  guidance  by  the 
same  name  was  made  available  for 
comment  bv  a  notice  published  in  the 
Federal  Register  of  January  21 .  1999  (64 


FR  3302).  This  guidance  incorporates 
minor  revisions  based  on  comments  the 
agencv  received  on  tlie  draft  guidance. 
The  final  guidance  makes  clear  that  the 
application  holder  is  responsible  for 
submitting  a  supplement  to  request  the 
omission  of  the  "Geriatric  use" 
subsection  or  to  request  an  alternative 
statement  and  for  providing  the  reasons 
supporting  the  request 

The  geriatric  labeling  regulation 
recognizes  the  special  concerns 
associated  with  the  geriatric  use  of 
prescription  drugs  and  acknowledges 
the  need  to  communicate  important 
information  so  that  drugs  can  be  used 
safely  and  effectively  in  older  patients. 
The  medical  community  has  become 
increasingly  aware  that  prescription 
drugs  can  produce  effects  in  the  elderly 
that  are  significantly  different  from 
those  produced  in  vounger  patients. 
Geriatric  labeling  information  is  of 
increasing  importance  because  of  the 
growing  proportion  of  the  population 
that  is  over  65  vears  of  age  and  the 
significant  use  of  medications  by  this 
age  group. 

This  guidance  discusses  which 
application  holders  are  responsible  for 
submitting  revised  labeling  and 
summarizes  the  implementation 
schedule  for  submitting  geriatric 
labeling.  The  geriatric  labeling 
regulation  includes  six  paragraphs 
(§201  57(n(10)(i)  through  (f)(10)(vi)) 
that  outline  various  options  for 
statements  in  the  "Geriatric  use" 
subsection,  based  on  the  type  of 
information  available  and  the 
interpretation  of  that  information.  The 
guidance  summarizes  the  requirements 
of  §201.57(n(10)(i)  through  {n(10)(vi) 
and  provides  detailed  guidance  on  the 
submission  of  this  information.  In 
addition,  the  content  and  format  for 
geriatric  labeling  supplements,  as  well 
as  the  applicabilitv  of  user  fees  to 
geriatric  labeling  supplements,  are 
discussed  in  detail  in  the  guidance 
document. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
(  urrent  thinking  on  the  content  and 
format  of  geriatri(  labeling.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (address  above). 


Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www. fda.gov/cder/guidance/index. htm 
or  http://www.fda.gov/cber/ 
guidelines.htm. 

Dated;  September  28.  2001. 
Nfargaret  M.  Dotzel. 

Assorlatp  Commissioner  lor  Policy. 

IFR  Doc.  01-24945  Filed  10-4-01;  8;45  ami 

BILUNG  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  also  available  on  the 
internet  at  the  following  websites:  http:/ 
/workplace. samhsa.gov:  http:// 
www.drugfreeworkplace.gov:  and  http:// 
ivww.heahh.org/workplace. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
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Division  of  Workplace  Programs.  5600 
Fishers  Lane,  Rockwall  2  Building. 
Room  815,  Rockville,  Maryland  20857; 
Tel,:  (301)  443-6014.  Fax:'(301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 

Mandatory'  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory'  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA. 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

."KCL  Laboratories,  8901  W  Lincoln  Ave,. 

West  .Whs.  WI  .53227,  414-328-7840/800- 

877-7016  (FnrmerU:  Bayshore  C^linu.al 

Laboratory) 
.ACM  Medical  Laboratory,  Inc,,  160  Elmgro\e 

Park.  Rochester.  NY  14624,  716-129-2264 
.Advanced  Toxicology  Network.  3560  .Air 

Center  Cove.  Suite  101 ,  Memphis,  TN 

38118,  901-794-3770/888-290-1150 
.Aegis  .Analvtical  Laboratories,  Inc,.  345  Hill 

Ave..  Nashville.  TN  37210,  615-255-2400 
.Alliance  Laboratorv  Services,  3200  Burnet 

Ave  .  Cincinnati!  OH  45229.  513-585-9000 

(Formerlv:  lewish  Hospital  of  Cincinnati, 

Inc) 
American  Medical  Laboratories.  Inc ,.  14225 

NewbrookDr,,Chantillv,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories.  Inc., 

4230  South  Burnham  Ave..  Suite  250.  Las 

Vegas,  NV  89119-5412.  702-733-7866/ 

800^33-2750 
Baptist  Medical  Center — Toxicology 

Laboratar\ .  9601  1-630.  Exit  7.  Little  Rock, 

AR  72205-7299.  501-202-2783  (Formerly; 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Clinical  Laboratorv  Partners.  LLC.  129  East 

Cedar  St..  Newington.  CT  061 11,  860-696- 

8115  (Formerly:  Hartford  Hospital 

Toxicology  Laboratory) 
Clinical  Reference  Lab,  8433  Quivira  Rd.. 

Lenexa.  KS  6621.5-2802.  800-445-6917 
Cox  Health  Systems.  Department  of 

Toxicology.  1423  North  Jefferson  .Ave., 


Springfield.  MO  65802.  800-876-3652/ 
417-269-3093  (Formerlv  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratorv,  Creat  Lakes,  IL,  Building  38-H, 
F  O,  Box  88-6819,  Great  Lakes,  IL  60088- 
6819,  84  7-688-2045  847-688-4171 

Diagnostic  Services  Inc.,  dba  DSl,  1270U 
VV^'stlinks  Drive,  Fort  Myers,  FL  3391,3. 
941-561-8200-800-735-5416 

Doctors  Laboratorv,  Inc..  P,0,  Box  2658.  2906 
lulia  Dr  ,  Valdosta,  GA  31602,  912-244- 
4468 

DrugProof.  Division  of  Dvnacare,  543  South 
Hull  St  ,  ,Montgomerv,'.AL  36103.  88&-777- 
9497/334-241-0522  (Formerly:  .Alabama 
Reference  Laboratories.  Inc.) 

DrugProof,  Division  of  Dvnacare/Laboratory 
of  Pathology.  LLC,  1229  Madison  St,,  Sui'te 
500,  Nordstrom  Medical  Tower.  Seattle. 
VVA  98104, 206-386-2672  800-898-0180 
(Formerlv   Laboratory  of  Pathology  of 
Seattle,  Inc  ,  DrugProof,  Divivinn  of 
Laboratorv  of  Pathology  of  Seattle.  Inc) 

DrugScan,  Inc.,  P,0  Box  2469,  1119  Meams 
Rd  ,  Warminster,  PA  18974,  215-674-9310 

Dvnacare  Kasper  Medical  Laboratories,' 
14940-123  Ave  ,  Edmonton.  Alberta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9H76 

FlSi>hh  Laboratories.  Im  .,  5  Industrial  Park 
Dr  ,  Oxford,  MS  38655,  662-236-2609 

Express  .Analytical  Labs,  1301  18th  Ave.. 
NW,.  Suite'llO,  Austin,  MN  55912,  507- 
437-7322 

Gamma-Dynacare  Medical  Laboratories.'  A 
Division  of  the  Gamma-Dynacare 
Laboratorv  Partnership,  245  Pall  Mall  St.. 
London.  ON^  ,  Canada  N6A  1P4, 519-679- 
1630 

General  Medical  Laboratories.  36  South 
Brooks  St..  Madison,  Wl  53715,  608-267- 
6267 

Kroll  Laboratorv  Specialists,  Inc.  1111 
Newton  St  .  Gretna.  LA  70053,  504-361- 
8989/800-^33-3823  (Formerly:  Laboratory 
Specialists,  Ini   I 

LabOne.  ln(  ,  lOlUl  KennerBlvd,.  Lenexa, 
kS  66219,  913-«88-,i927/800-728-4064 
(Formerly   Onter  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 

Laboratory  (Corporation  of  .America  Holdings, 
7207  N  Gessner  Road.  Houston,  TX  77040, 
7 1 :3-856-«288' 800-800-2  387 

Laboratorv  Corporation  of  .America  Holdings, 
69  First  Ave  .  Ra.itan.  N|  08869,  908-526- 
2400/800-^37-4986  (Formerly:  Roche 
Biomedical  Laboratories,  Inc) 

Laboratorv  Corporation  of  ,Anieri(a  Holdings. 
1904  .Alexander  Driye,  Kesearr  h  Triangle 
Park,  NC  27709,  919-572-6900/800-833- 
3984  (Formerly:  LabCorp  Occupational 
Testing  Services,  Inr , ,  CompuChem 
Laboratories.  Inc  .  CompuChem 
Laboratories.  In(   ,  .A  Subsidiary  of  Roche 
Biomedical  Laboratory:  Roche 
CompuChem  Laboratories,  Inc  ,  A  Member 
of  the  Roche  Group! 

Laboratorv  Corporation  of  .Ameri<  a  Holdings. 
10788  Roselle  Street,  San  Diego,  CA  92121, 
800-882-7272  (Formerly:  Poisonlab,  Inc:,) 

Laboratory  Corporation  of  .America  Holdings, 
1120  Stateline  Road  West,  Southaven,  MS 
38671 ,  866-827-8042/800-233-6339 
(Formerly :  LabCorp  O;  c  upational  Testing 
Services,  Ini  .  MedExpress/National 
Laboratorv  Cr-nler) 


Marshfield  Laboratories,  Forensic  Toxicology 
Laboratorv.  1000  North  Oak  Ave.. 
Marshfield.  WI  54449.  715-389-3734/800- 
331-3734 

MAXXAM  Analytics  Inc..'  5540  McAdam 
Rd.,  Mississauga.  ON.  Canada  L4Z  IPI, 
905-690-2555  (Formerly:  NOVAMANN 
(Ontario)  Inc) 

Medical  College  Hospitals  Toxicology 

Laboratorv.  Department  of  Pathology.  3000 
Arlington  Ave..  Toledo,  OH  43699,  419- 
383-5213 

MedTox  Laboratories,  Inc.,  402  W,  County 
Rd  D.  St.  Paul,  MN  55112.  651-636-7466/ 
800-832-3244 

MetroLab-Legacy  Lah)oratory  Services,  1225 
NE  2nd  Ave,,  Portland,  OR  97232,  503- 
41 3-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive.  Minneapolis,  Minnesota  55417, 
612-725-2088 

National  Toxicology  Laboratories.  Inc.,  1100 
California  Ave  ,  Bakersfieid,  CA  93304, 
661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 
Inc.,  1141  E.  3900  South.  Salt  Lake  City, 
UT  84124,  801-293-2300/800-322-3361 
(Formerly:  NWT  Drug  Testing,  NorlhWest 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc.,  1705 
Center  Street,  Deer  Park.  TX  77536.  713- 
920-2559  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box  972. 
722  East  lllh  Ave  ,  Eugene.  OR  97440- 
0972.541-687-2134 

Pacific  Toxicology  Laboratories.  6160  Variel 
Ave..  Woodland  Hills,  CA  91367.  818-598- 
3110/800-328-6942  (Formerly:  Centinela 
Hospital  Airport  Toxicology  Laboratory) 

Pathology  Associates  Medical  Laboratories, 
11604  E  Indiana  Ave,,  Spokane.  WA 
99206. 509-926-2400/800-541-7891 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr  ,  Fort  Worth,  TX 
76118.  817-215-8800  (Formerly  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
ilOfh  St..  Overland  Park,  KS  66210,  913- 
339-0372/800-821-3627 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr  .  Atlanta,  GA  30340.  770- 
452-1590  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road.  Auburn  Hills.  MI  48326. 
248-373-9120/800-444-0106  (Formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPalh,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063.  800-842-6152 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated.  801  East 
Dixie  Ave,,  Suite  105A,  Leesburg.  PL 
34748.  352-787-9006  x4343  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories, 
DcK:tors  &  Physicians  Laboratory) 

Quest  Diagnostics  Inf:orporated.  400  Egypt 
Rd.,  Norrislown,  PA  19403,  610-631^600/ 
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877-642-2216  (Formerlv:  SmithKIine 

Beecham  Clinical  Laboratories,  SmithKIine 

Bio-Scienre  Laboratories) 
Quest  Diagnostic. s  lnr:orporated,  t06  K  St.ite 

Pkwv  .  Sf;haumburg.  IL  601-3,  80()-66'^- 

6995/847-88.5-2010  (Formerly:  SmithKIine 

Beecham  Clinical  Laboratories. 

International  Toxicology  Laboratories) 
Quest  Diagnostics  Incorporated.  7470 

Mission  Vallev  Rd  .  San  Diego,  CA  92108- 

4406.  61&-686- .3200/800-446-4728 

(Formerlv:  Nichols  Institute,  Nichols 

Institute  Substance  .■Xbuse  Testing  (NTSAT). 

CORNING  Nichols  Institute,  CORNINf : 

Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  One 

Malcolm  Ave,,  Teterborn,  NI  0~mS.  201- 

393-5590  (Formerlv    MetPath   Inc. 

CORNING  MetPath  Clinical  Laboratories, 

CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Incorporated.  7600  Tyrone 

Ave  ,  Van  Nuvs,  CA  91405.  818-989-2520/ 

800-877-2520  (Formerlv   SmithKIine 

Beecham  Clinical  Laboratories) 
Scientific  Testing  Laboratories.  Inc.  463 

Southlake  Blvd  .  Ric  hmnnd,  VA  23236. 

804-378-91.») 
S,E,D  Medical  laboratories,  5601  Office 

Blvd  ,  Albuquerque,  NM  87109.  505-727- 

6300 '800-999-5227 
South  Bend  Medical  Foundation.  Inc..  530  N. 

Lafavette  Blvd.,  South  Bend.  IN  46601, 

219-234-41-6 
Southwest  Laboratories,  2727  W,  Baseline 

Rd,,  Tempe,  AZ  85283,  602-438-8507/ 

800-279-0027 
Sparrow  Health  Svstem,  Toxicology  Testing 

Center,  St   Lawrence  Campus,  1210  W. 

Saginaw,  Lansing,  .MI  48915.  517-377- 

0520  (Formerlv  St   Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Labor.itorv 

1000  N   Lee  St  .  Oklahoma  Citv,  OK  -,noi 

40.5-272-7052 
Toxicology  &  Drug  Monitoring  L.ibor;itor\ , 

L'niversitv  of  Missouri  Hospital  &  Clinics, 

2703  Clark  Lane.  Suite  B,  Lower  Level. 

Columbia.  MO  65202,  573-882-1273 
Toxicology  Testing  Service,  Inc..  5426  N,W 

79th  Ave  .  Miami,  FL  33166,  305-593- 

2260 
I'niyrsHl  Toxk  (jiogv  Laboratories  (Florida), 

LLC:,  5361  N\V  33rd  Avenue,  Fort 

Lauderdale   FL  33309,  954-717-0300.  800- 

522-0232  x419  (Formerly:  Integrated 

Regional  Laboratories,  Cedars  Medical 

Center,  Department  of  Pathology) 
L'niversitv  Toxitologv  Laboratories,  LLC, 

9930  VV   Highway  80,  Midland,  TX  797U6 

915-561-8851   888-953-8851 
US  .^rm.v  Forensic  ToxK.ologv  Drug  Testing 

Laboratory,  Fort  Mead*',  Buildini;  2490 

Wilson  Street,  Fort  George  G  .Meade.  .MD 

20755-5235,  301-677-7085 

'  The  Standards  Council  of  Canada  (SCC) 
voted  to  ends  its  Lab<iratorv  ,\c:treditation 
Program  for  Substance  ,^buse  (LAPSA) 
effe(  tivp  Mav  12,  199H  Laboratories  certified 
through  that  program  were  accredited  to 
condui  t  forensic  urine  drug  testing  as 
required  bv  IS,  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority  The  responsibility  for 
( ruidiK  'ing  (fuarterly  performance  testing 


plus  periodic  on-site  inspections  of  those 
L.\PSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  process  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
lulv  16.  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR,  |une  9, 
1994,  Pages  29908-29931)   After  receiving 
the  DOT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the 
NLCP  certification  maintenance  program 

Richard  Kopanda, 

Executive  Office.  Substance  Abuse  and 
Mental  Health  Sen'ices  Administration 
|FR  Dor    01  -25051  Filed  10-4-01:  8:45  am) 
BILUNG  CODE  4160-20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-40] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

action:  Notice. 

summary:  Thi.s  Notice  identifies 
unutilized,  underutilized,  exces.s,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless, 

DATES:  October  5,  2001, 

FOR  FURTHER  INFORMATK3N  CONTACT: 

Clifford  Tdffet  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW,,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  foil-free  Title  V  information  line 
at  1-800-427-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  (jrder  in  Natinnal  (Joalition  for  the 
Homelpss  v   \'ctfmns  Administration, 
No  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 


additional  properties  have  been 
determined  suitable  or  imsuitable  for 
this  week. 

Dated:  September  27,  2001 
John  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 

Programs. 

[FR  Doc.  01-24656  Filed  10-4-01;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
Proposed  Teayawa  Energy  Center, 
Riverside  County,  CA 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  file  a  draft  Environmental 
Impact  Statement  /Environmental 
Impact  Report  (DEIS/EIR)  for  the 
proposed  Teayawa  Energy  Center  to  be 
constructed  and  operated  on  41.5  acres 
of  the  Torres  Martinez  Indian 
Reservation  in  Riverside  County. 
California.  The  purpose  of  the  propo.sed 
project  is  to  conjointly  help  provide  for 
the  economic  development  and  progress 
of  the  Torres  Martinez  Desert  Cahuilla 
Indians  and  for  the  power  needs  of 
southern  California.  Details  on  the 
project  location,  proposed  action  and 
areas  of  environmental  concern  are 
addressed  in  the  DEIS/EIR  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 
This  notice  also  announces  a  public 
hearing  to  receive  comments  on  the 
DEIS/EIR, 

DATES:  Written  comments  on  the  DEIS/ 
EIR  must  arrive  by  December  3,  2001. 
The  public  hearing  will  be  held  on 
Thursday,  October  25,  2001.  from  7  p.m. 
to  10  p.m.,  or  until  the  last  public 
comment  is  received. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Ronald  Jaeger. 
Regional  Director,  Pacific  Region. 
Bureau  of  Indian  Affairs,  2800  Cottage 
Way.  Sacramento,  California  95825- 
1846.  Please  include  your  name,  return 
address  and  the  caption,  "DEIS/EIR 
Comments,  Teayawa  Energy  Center, 
Riverside  County,  California,"  on  the 
first  page  of  your  written  comments. 

The  public  hearing  will  be  held  at  the 
Tribal  Hall,  Torres  Martinez  Indian 
Reservation.  66725  Martinez  Road. 
Thermal,  California.  This  hearing  will 
be  co-hosted  by  the  BIA  and  the  Torres 
Martinez  Indians. 
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FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  DELS/EIR.  please 
write  or  call  William  Allan, 
Environmental  Protection  Specialist, 
Pacific  Region.  Bureau  of  Indian  Affairs. 
2800  Cottage  Wav.  Sacramento. 
California  95825-1846.  telephone  (916) 
978-6043.  Copies  of  the  DEIS/EIR  are 
also  available  for  public  review  in  the 
Torres  Martinez  Tribal  Administrative 
Headquarters  at  the  Thermal.  California, 
address  given  above  and  at  public 
libraries  throughout  the  Coachella 
Vallev.  California. 

SUPPLEMENTARY  INFORMATION:  Calpine 
Corporation,  through  an  agreement  with 
the  Torres  Martinez  Desert  (^ahuilla 
Indians,  proposes  to  construct,  own  and 
operate  the  Teayawa  Energy  (Center 
(TEC),  a  600  megawatt,  natural  gas-fired 
power  plant  to  be  loc.ated  on  a  41.5  acre 
parcel  of  tribal  trust  land  m  Riverside 
Countv,  California.  The  parcel  is  located 
along  62nd  Avenue,  east  of  lohnson 
Street  near  the  Coachella  Canal, 
northeast  of  the  town  of  Mecca. 
California. 

Natural  gas  would  be  supplied  to  TEC 
through  a  new  gas  pipeline  c;cmnection 
to  the  nearest.  Southern  California  (ias 
Company  intrastate  pipeline.  The 
preferred  route  for  this  connecting 
pipeline  is  north  from  the  proposed  TEC 
site  along  an  existing  utility  corridor,  to 
an  interconnection  point  on  the 
intrastate  line  located  north  of  the 
Interstate  10  freeway. 

To  prinide  cooling  for  TEC^. 
approximately  4000  acre-feet  per  year  of 
process  water  would  be  needed.  The 
preferred  source  for  this  water  is  via 
connection  to  the  Coachella  branch  of 
the  All  American  Canal  (Coachella 
Canal).  TEC  would  use  a  "zero  liquid 
discharge"  system  for  treatment  of 
process  wastewater,  including  cooling 
tower  blowdown.  Water  cycled  in  a 
cooling  tower  is  concentrated  into  a 
sludge-like  consistency  and  evaporated 
from  onsite  ponds.  The  resulting 
mineral  concentration  that  builds  up  in 
the  ponds  would  be  stored,  dried  and 
eventually  hauled  off  site  for  disposal  at 
an  appropriate  landfill. 

Potable  water  would  be  supplied  to 
TEC  by  a  groundwater  well  on  site.  This 
would  also  provide  a  backup  source  of 
cooling  water  when  canal  water  is 
unavailable.  Sanitary  waste  would  be 
collected  in  a  storage  tank  and 
periodically  trucked  to  an  offsite 
treatment  plant,  or  disposed  using  a 
septic  tank  and  leach  field,  if  soil 
conditions  permit. 

Electricity  produced  by  TEC  would  be 
transformed  up  to  transmission  level 
voltage  at  an  onsite  switch  yard  that 
would  be  connected  to  the  double 


c:ircuit,  230-kilovolt  (kV)  treinsmission 
lines  owned  bv  the  Imperial  Irriudlinn 
District  (IID)  These  existing 
transmission  lines  are  located 
immediately  east  of  the  proposed  TEC 
site,  on  the  eastern  edge  of  the  Coachella 
Canal.  To  mitigate  [intenti.il,  localized 
transmission  system  congestion  and 
reliability  problems,  TEC  would  include 
a  new  electrical  transmission  line 
segment  to  an  IID  substation  in  the  city 
of  C]oachella.  California   In  addition,  re- 
conductoring  and  related  improvements 
will  be  made  to  existing  offsite 
transmission  lines  o\^  ned  In  IID  and 
Southern  f^aliforni.s  Kdison  (SCE)  and 
situated  between  the  (;oa(  licil.t 
substation  and  the  S('E  grni 

Alternati\es  to  the  proposed  project 
that  are  considered  in  llie  UEIS/EIR 
include  alternative  natural  gas  pipeline 
routes,  alternative  water  sources,  a 
smaller  energv  center  and  no  action  (no 
project).  Resnurt  t>s  and  issues  discussed 
in  the  DEIS/EIR  intlude  water. 
biological.  agrk:ultural.  mineral. 
paleontological.  cultural  and  visual 
resources.  geolog\  and  --oils   Kind  use. 
air  qualit\'.  noise,  traffu  and 
transportation,  public  health/' 
environmental  hazards,  worker  safety, 
hazardous  mat(>rials.  hazardous  waste 
handling,  public  ser\Ki>s  and  utilities, 
socioeconomii  ,  environmental  justice 
and  Indian  trust  assets. 

Public  Comment  Solicitation 

As  an  alternatnc  tn  submitting 
written  comments  regarding  the  content 
of  the  DEIS/EIR  to  the  location 
identified  in  the  ADDRESSES  section 
interested  persons  ma\  instead 
comment  via  the  Internet  to  ttttf^ 
www. billallnndbia.gov.  Please  submit 
Internet  comments  as  an  ASCII  file. 
a\oiding  the  use  of  spec  ial  characters 
and  an\'  form  of  enc  n[)tion  Include 
vour  name,  return  address  and  the 
caption,  "DEIS/EIR  C^omments.  Tea\awa 
Energy  Center,  Ri\erside  County. 
California,"  on  the  first  page  of  vour 
Internet  message.  If  you  do  not  receive 
confirmation  from  the  system  that  your 
Internet  message  was  received,  contact 
William  Allan'at  (916)  978-6043 

Comments,  including  names  and 
home  addresses  of  respondents,  will  hi- 
available  for  public  review  at  the  BI.'\ 
address  shown  in  the  ADDRESSES 
section,  during  regular  business  hours.  H 
a.m.  to  4  p.m..  Monday  through  Friday. 
except  holidays.  Individual  respondents 
may  request  confidentiality.  If  you  wish 
us  to  withhold  your  name  and/or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 


hfjnored  to  the  extent  allowed  by  law. 
We  will  not.  however,  consider 
anonymous  comments.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authoritv 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508).  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.].  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6).  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Sec^eta^^•— Indian  Affairs  by  209  DM 
8.1. 

Dated:  September  27,  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  01-24982  Filed  10-4-01;  8:45  ami 

BILLING  CODE  431(M»-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shell  (OCS) 

agency:  .MiiKrals  Management  Service. 

interior. 

ACTION:  Notice  of  the  availability  of 

vn\  ironmental  documents  prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  OCS. 


SUMMARY:  Minerals  Management  Service 

(MMSi   in  accordance  with  Federal 
Ktr  il.iti   !i-  •;;,,•  mplement  the  National 
Ln\  inmnu'iitrt,  i'ulicy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
.Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI).  prepared  by 
MMS  for  the  following  oil  and  gas 
arti\ities  proposed  on  the  Gulf  of 
MeVKoOCS 

FOR  FURTHER  INFORMATION  CONTACT: 
I'uhlu  Inforin.itiun  I'nit.  Information 
Ser\  H  I".  Set  tion  at  the  number  below. 
Mineral^  Management  Service.  Gulf  of 
Me\i(  (I  { )CS  Ki'i;ii  ii,   .>;t>'ntion:  Public 
Inforinatiiin  Oifue  [\\^  3U34).  1201 
KImwood  Park  Boulevard.  Room  114. 
\t-v\  Orleans,  Louisiana  70123-2394,  or 
\)\  (ailing  1-ftnf>-20n-nrLF 
SUPPLEMENTARY  INFORMATION:  MMS 
prepares  an  V..\  .md  FONSI  for  proposals 
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that  relate  to  expinrdtion  f'lr  and  thi- 
development  production  of  oil  and  i^as 
resources  on  the  Gulf  of  Mexico  OCS. 
The  EA  examines  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 


major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2){C).  A  FONSI  is  prepared 
in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefl\ 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 


This  notice  constitutes  the  public 
notice  of  availability  of  en\'ironmental 
documents  required  under  the  NEPA 
Regulations. 

This  listing  includes  all  proposals  for 
which  a  FONSI  was  prepared  by  the 
Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 


Activity/operator 


Location 


Kerr-McGee  Oil  &  Gas  Corporation,  Development  Operations, 

SEA  No   N-07077 

Chevron  USA  t'^c  De.eiopmen!  Ooerations  and  Pipeline 
Activity  SEA  Nos  S~05631  P-'33a9  P-13390  P-13391. 
P-13392 

Newtield  Expiorat'on  Company  Structure  Removal  Activity. 
SEA  No   ES  SR  01-059 

Newlieid  Exploration  Company  Structure  Removal  Activity, 
SEA  No   ESSR  01-060 

BP  America   Inc     Sfrjctu'e  Removal  Activity.  SEA  No.  ES/SR 

01-061 

BP  Amenca  inc  Str:.ctjre  Removal  Activity.  SEA  No  ES/SR 
01-062 

Walter  Qii  &  Gas  Corporation  Structure  Removal  Activity,  SEA 
No   ESSR  01-063 

Ptiillips  Petroleum  Company    Structure  Removal  Activity.  SEA 

No   ESSR  0'  -064 

Barrett    Resources   Corporation     Structure   Removal   Activity 

SEA  No   ES  SR  0^-065 

E<  Paso   Structure  Remove   Activity   SEA  No   ES/SR  01-066   , 


Shell  Ot^snore    mc     Structure  Removal  Activity,  SEA  No.  ES/ 

SR  01^67  ^ 

Coasta    Structure  Rem.o-.ai  Activity,  SEA  No   ES/SR  01-068 


Pnme    Natural    Resources     inc     Structure   Removal    Activity, 

SEA  No   ES  SR  01-069 

Canon  Petroleum  Company    Structure  Removal  Activity,  SEA 

Nos   E&SR  01 --070  and  01-071 

Agip   Petroleum   Company     Structure   Removal  Activity.   SEA 
No   ES.SP  01-073 

Kerr-McGee  O'l  &  Gas  Corporation    Structure  Removal  Activ- 
ity   SEA  No   ES  SR  0''-075 

Tr-Union  Deveiopmen;  Corporation,  Structure  Removal  Activ- 
ity   SEA  No    ESSR  01-076 

Unocal   Structure  Remova' Act'vtv    SEA  No  ES/SR  99-11 4A 


East  Breaks  Area  Blocks  642  643  688  and  732  Leases 
OCS-G  09183,  09184  09191  and  09194  114  to  120  miles 
oft  ttie  Texas  Coast 

Viosca  Knoll  Area,  Blocks  340  and  251,  Lease  OCS-G  10933 
and  10930   30  to  38  miles  south  of  Mobile  County,  Alabama 

Stiip  Snoai  Area  Block  145  Lease  OCS-G  01014  25  miles 
south-soutnwest  of  Terrebonne  Parish,  Louisiana  and  99 
miles  southeast  of  Intracoastal  City,  Louisiana 

South  Timbaher  Area,  Block  148  Lease  OCS-G  1898  132 
miles  southeast  of  Intracoastal  City,  Louisiana,  and  31  miles 
south  of  Lafourche  Parish  Louisiana 

South  Timbalier  Area  Block  161  Lease  OCS  G  01248,  32 
miles  south  of  Terrebonne  Parish,  Louisiana,  and  53  miles 
southwest  of  Grand  Isle,  Louisiana 

Matagorda  island  Area  Block  636,  Lease  OCS-G  13768,  16 
miles  southeast  of  Calhoun  County,  Texas,  and  46  miles 
east-northeast  of  Harbor  Island,  Texas 

Mam  Pass  Area  Block  245  Lease  OCS-G  14584,  71  miles 
east  of  Venice,  Louisiana  and  49  miles  southeast  of 
Ctiandeieur  Islands   Louisiana 

West  Cameron  Area  BIock  116  Lease  OCS-G  15058  19 
miles  south  of  Cameron  Pansh  Louisiana,  and  85  miles 
west  southwest  of  Intracoastal  City,  Louisiana 

Brazos  Area  Block  437  Lease  OCS-G  04140  11  miles 
southeast  of  Matagorda  County  Texas  and  35  miles  south- 
west of  Freeport  Texas 

Eugene  Island  Area  Block  216  Lease  OCS-G  14470  47 
miles  south-southeast  of  Terrebonne  Parish  Louisiana  and 
134  southeast  of  Cameron   Louisiana 

West  Cameron  Area,  Btock  270,  Lease  OCS-G  15073,  63 
miles  south-southeast  of  Cameron,  Louisiana  and  56  miies 
south-southwest  of  Vermilion  Pansh,  Louisiana 

Matagorda  Island  Area  Block  639  OCS-G  04542,  29  miles 
south-southeast  of  Port  O'Connor,  Texas,  and  21  miles 
southeast  of  Calhoun  County,  Texas 

High  Island  Area  Block  131,  Lease  OCS-G  14863,  51  miles 
southwest  of  Cameron,  Louisiana,  and  28  miles  south  of 
Jefferson  County   Texas 

Mam  Pass  (South  and  East  Addition)  Area,  Block  165,  Lease 
OCS-G  05705  27  miles  east-southeast  of  St  Bernard  Par- 
ish Louisiana  and  61  miles  northeast  of  Venice,  Louisiana 

Grand  Isle  Area  Block  102  Lease  OCS-G  05662  46  miles 
south-southeast   of   Lafourche   Pansh,    Louisiana    and   48 

.  miles  south-southeast  of  Fourchon,  Louisiana 

Higti  Island  Area  Block  A  327,  Lease  OCS-G  02418,  113 
miles  south-southeast  o  Sabine  Texas,  and  107  miles 
south-southeast  of  Jefferson  County,  Texas, 

Brazos  Area  Block  476  Lease  OCS-G  11274.  15  miles 
southeast  of  Matagorda  County  Texas,  and  88  miles  south- 
west of  Galveston  Texas 

High  Island  Area  Block  A  302,  Lease  OCS-G  02732,  91 
miles  southeast  of  Galveston  County,  Texas,  and  97  miles 
southeast  of  SEA  Freeport,  Texas 


Date 


08/01  01 


08,'01'01 


07/18/01 


08,10,01 


07,27,'01 


07  27,'01 


073001 


07,'27/01 


0809/01 


0809  01 


0a09  01 


08/0901 


08/09/01 


08/13,01 


08/20/01 


08/21, '01 


08/23/01 


08/23/01 


Persons  interested  in  reviewing 
environmental  dor  ument,N  for  the 
proposals  listed  above  or  obtriinim 


information  about  LA  s  and  FONSI's 
[irepared  for  activities  on  the  Gulf  of 
Mexico  0("S  are  nncrjuraged  tr)  contact 


MMS  at  the  address  or  telephone  in  the 
FOR  FURTHER  INFORMATION  section. 
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Dated:  Se[)li'mber  10.  2001, 
Chris  C.  Oynes. 

liegional  Director.  GulfofMexira  OCS  Hngion. 
|FR  Doc.  01-25027  Filed  10-4-01:  8:45  ami 

BILLING  CODE  431(MylH-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

agency:  National  Park  Service.  Interior 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisor\-  Committee 
Act.  5  U.S  C.  Appendix  (1988).  of 
meetings  of  the  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee. 

General  Information 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventors'  and  identification  process  and 
repatriation  activities  required  under 
the  Native  American  Graves  Protection 
and  Repatriation  Act  (NAGPRA). 

Persons  wishing  further  information 
concerning  review  committee  meetings 
mav  contact  Mr.  John  Robbins.  Assistant 
Director,  Cultural  Resources 
Stewardship  and  Partnerships, 
Designated  Federal  Official,  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee  1849  C 
Street  NVV  -  350  NC.  Washington.  DC 
20240.  telephone  (202) 343-3388. 
facsimile  (202)  343-5260,  e-mail 
john_robbins@nps.gov.  Transcripts  of 
review  committee  meetings  are  available 
for  public  inspection  approximately 
eight  weeks  after  each  meeting  at  the 
office  of  the  Assistant  Director,  Cultural 
Resources  Stewardship  and 
Partnerships,  Designated  Federal 
Official,  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  800  North  Capitol  Street 
NVV,  Suite  350,  Washington,  DC  20001 

The  protocol  for  review  committee 
meetings  is  posted  on  the  National 
NAGPRA  Website  (www.cr.nps, gov/ 
nagpra:  click  "Review  Committee,"  then 
click  "Procedures"). 

Tribes,  Alaska  Native  Villages  and 
Corporations,  and  Native  Hawaiian 
Organizations  that  are  considering  visits 
to  museums  or  Federal  agencies  in 
review  committee  meeting  locations  for 
the  purpose  of  transfers  of  repatriated 
human  remains  and  cultural  items  may 
wish  to  schedule  transfers  to  coincide 


with  review  committee  nipf^ting^   Nnte 
that  repatriation  transfers  mav  be 
supported  bv  'repatriation  awards" 
administered  under  the  NAGPRA  grants 
program.  Information  about  NACiPR^A 
grants  is  posted  on  the  National 
NAGPRA  Website  (www, cr.nps.gov/ 
nagpra:  dick  'NA(;PRA  Grants"). 

Cambridge.  MA.  meeting:  November 
2001 

At  the  invitation  of  Har\'ard  Law 
School  and  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
Universitv.  the  review  committee  will 
meet  on  November  17-19.  2001.  at 
Harvard  I-aw  .School,  in  the  Rupes  Grav 
Room  on  the  second  floor  of  F(jund 
Hall,  1563  Massachusetts  Avenue, 
Cambridge.  MA  A  Harvard  Law  School 
map  is  available  online 
(www.law  har\'ard,edu;  click  ".-Kbout 
HLS."  then  click  'Map  of  Law  School 
campus"). 

The  agenda  for  the  nieetint^  will 
include  consideration  of  a  dispute 
proposed  by  the  Fallon  Paiute- 
Shoshone  tribe,  discussion  of  Federal 
agencv  compliance,  contamination  i<i 
cultural  items,  disc  ussit^n  of  the 
NAGPRA  grants  program,  and 
implementation  of  the  statute  in  the 
northeastern  United  States 

Meeting  sessions  will  begin  at  8:,<U 
a.m.  and  will  end  no  later  than  .'vOO 
p,m,  each  day.  The  meeting  is  open  tn 
the  public  Meeting  space  is  limited  nini 
persons  will  be  accommodated  on  a 
first-tome.  first-ser\'ed  basis.  Person-- 
wishing  to  make  a  presentation  to  the 
review  committee  should  submit  a 
request  to  do  so  by  October  19.  2001 . 
including  a  written  abstract  of  your 
pre.sentation  and  your  contact 
information.  Persons  may  also  submit 
written  statements  for  consideration  by 
the  review  committee  bv  ()( tober  19. 
2001,  Requests  and  statements  shouM 
be  addressed  to  the  review  committee  in 
care  of  the  Assistant  Director.  Cultural 
Resources  Stewardship  and 
Partnerships.  Designated  Federal 
Official.  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  1849  C  Street  \W  -  350  NC. 
Washington.  DC  20240 

No  special  lodging  arrangements  have 
been  made  for  this  meeting, 
accommodations  are  available  in 
Cambridge,  Boston,  and  nearb\ 
communities. 

On  November  19.  2001.  following  the 
conclusion  of  the  review  committee 
meeting,  the  Peabody  Museum  of 
Archaeology  and  Ethnologv  invites  ail 
meeting  attendees  to  celebrate  the 
raising  of  a  new  totem  pole,  the  Kaats 
and  Bear  pole  in  the  Hall  of  the  North 
American  Indian.  Peabodv  Museum  cjf 


.■\r(  haewlouN  and  Kiimology,  11  Divinity 
Avenue,  Cambridge,  MA,  at  3:30  p.m.  A 
reception  at  the  museum  will  follow  the 
pole  raising. 

Tulsa.  OK.  meeting:  May-June  2002 

At  the  invitation  of  the  University  of 
Tulsa,  the  review  committee  will  meet 
on  May  31  and  June  1-2,  2002  (tentative 
dates)  at  the  University  of  Tulsa,  Tulsa, 
OK.  A  notice  including  final  meeting 
dates,  the  meeting  agenda,  and  other 
meeting  detail  will  be  published  in  the 
Federal  Register  at  least  90  days  prior  to 
the  Tulsa,  OK,  meeting. 

Datpti:  hilv  17.2001. 
|()hn  Rdbbins 

Asiislant  Director.  Cultural  Resources 
Stewardship  arid  Partnerships.  Designated 
Federal  Official.  Motive  American  Graves 
Protection  and  Repatriation  Review 
Committee 
|FR  Dor  01-24962  FilecJ  10-t-Ol;  8:45  am) 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University.  Cambridge.  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventor*'  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeolog\-  and  Ethnology. 
Har\  ard  University,  Cambridge,  MA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c)  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar>'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Caddo  Indian 
Tribe  of  Oklahoma. 

In  1966.  human  remains  representing 
two  individuals  were  collected  from  the 
Bavou  Sel  site,  Clark  Countv.  AR,  by 
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Frank  Schambach  as  part  of  a  Peabody 
Museum  expedition..  No  known 
individuals  vvpfp  identified.  The  566 
associated  funeran.'  nbiei.ts  include 
partial  and  complete  ceramic  vessels, 
ceramic  sherds,  a  bene  object,  a  shell 
object,  a  stone  object,  and  102  soil 
samples  taken  from  the  ceramic  vessels. 

Based  on  ceramic  style  and  burial 
conte.xt,  these  human  remains  and 
associated  funerarv  objects  have  been 
identified  as  Native  American  dating  U> 
the  Mid-Ouachita  Phase  rif  the  Late 
Caddoan  period  (C.E.  1350-1500).  The 
archeological  record  of  the  Bayou  Sel 
site  IS  attributed  to  the  Mid-Ouachita 
focus,  a  phase  recognized  as 
representing  the  fluorescence  of 
Caddoan  culture  in  the  Ouachita  Valley 
of  Arkansas.  Cartographic  and  historical 
information  suggest  that  theJL'pper 
Ouachita  River  was  occupied  by  the 
Cahinnio.  a  group  that  joined  with  the 
Kadohaiia(,h()  Confederacv  during  the 
18th  centurv  The  pn'sent-day  Indian 
tribe  culturally  affiliated  with  the 
Kahohadacho  C'nnfederac  \  is  the  Caddo 
Indian  Tribe  of  Oklahdoia 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  .Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10  2  id)(l).  the  human  remains 
listed  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestrv  Officials  of  the 
Peabodv  Museum  of  Archaeologv  and 
Ethnologv  also  have  determined  that, 
pursuant'to  4.3  CFR  10.2  (d)(2).  the  566 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  (  eremonv.  Lastlv.  officials  of  the 
Peabf)d\'  Museum  of  .Archaeology  and 
Ethnologv  have  determined  that. 
pursuant'to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identitv 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerarv  objects  and  the 
Caddo  Indian  Tribe  of  Oklahoma 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  anv  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerar\'  objects  should 
contac:t  Patru  la  Capone.  Repatriation 
Coordinator.  Peabody  Museum  of 
.\rchaeologv  and  Ethnologv.  1 1  Divinity 
.Avnuf.  Cambridge.  MA  OJl  <H, 
telephone  (617)  496-3702,  before 
November  5.  2001    Repatriation  of  the 
human  remains  anrl  associated  funerary 
objects  to  the  Caddo  Indian  Tribe  of 
(Oklahoma  mav  begin  after  that  date  if 
no  additional  (.laimants  come  forward. 


Dated:  (uiy  12.2001. 
|nhn  Robbins. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  01-24959  Filed  10-4-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

AGENCY:  National  Park  Service,  Interior 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  42  CFR 
10.9,  of  the  completion  of  an  inventorv 
of  human  remains  and  associated 
funerarv  objects  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University. 
Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinatiims  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  oi  th^  human 
remains  and  associatt'd  funerary  objects 
was  made  by  the  Peabody  Museum  of 
Archaeology  and  Ethnology  professional 
staff  in  consultation  with 
representatives  of  the  (iavuga  Natifin  of 
New  York;  Delaware  Nation.  CJklah.'jma: 
Delaware  Tribe  of  Indians.  Oklahoma: 
Oneida  Nation  of  New  York:  (Dneida 
Tribe  of  Wisconsin:  Onijudaga  Nation  of 
New  York;  St.  Regis  Band  of  Mohawk 
Indians  of  New  York;  Seneca  Nation  of 
New  York;  Seneca-Cayuga  Tribe  of 
Oklahoma;  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York;  Tuscarora  Nation 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs. 

In  1886,  human  remains  representing 
five  individuals  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  WW.  Adams  Museum 
documentation  indicates  that  in  1886. 
two  of  these  individuals  were  recovered 


by  Mr.  Adams  from  the  St.  Joseph  site 
in  Union  Springs,  NY.  According  to 
museum  documentation.  Mr.  Adams 
recovered  three  other  individuals  from 
Cavuga  County,  NY,  the  same  year,  but 
there  is  no  additional  provenience 
information  available  for  these  remains. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

Museum  information  indicates  that 
the  interments  from  the  St.  Joseph  site 
most  likelv  date  to  the  Late  Woodland 
period  (A.D,  1000-1600),  Artifacts 
recovered  from  the  site,  but  not 
associated  with  the  burials,  are 
stylistically  indicative  of  the  Late 
Woodland  period.  These  objects  include 
stone  mortars  and  ceramics  of  typical 
Iroquoian  designs.  The  location  of 
copper  staining  on  the  human  remains 
suggests  the  use  of  a  shroud  pin.  and  it 
is  therefore  likelv  that  these  interments 
date  to  the  (Contact  or  Histr)ric  period 
(post-A.D,  1500). 

In  1889.  human  remains  representing 
21  individuals  were  recovered  from 
A\on.  NY.  bv  F.W.  Putnam,  who 
donated  the  remains  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
the  same  vear.  No  known  individuals 
were  identified.  The  592  associated 
funerary  objects  include  copper,  glass, 
shell,  and  catlinite  beads;  ceramic 
sherds  and  vessels;  wooden  knife 
handle  fragments:  animal  bones  and 
teeth,  including  bird  bones  and  a 
portion  of  a  tortoise  carapace  rim: 
chipped  chert;  hematite:  a  tomahawk: 
iron  knives,  an  iron  point,  and  iron 
fragments:  pewter  implements:  a  brass 
kettle;  sheet  brass:  a  copper-plated  iron 
bell;  sheet  copper;  coppe^r  ornaments;  a 
shell  pendant;  a  textile  fragment;  a  piece 
of  lead;  and  a  fossil. 

Documentary  records  in  the 
possession  of  the  Peabodv  Museum  of 
Archaeology  and  Ethnology  indicate 
that  these  remains  came  from  a  series  of 
excavations  led  by  Mr.  Putnam  at  burial 
locations  in  Avon.  The  exact  locations 
of  these  excavations  are  not 
documented,  although  two  specific 
sites,  the  Brush  Creek  and  Fort  Hill 
sites,  are  described  in  the  field 
notebook.  Museum  documentation 
indicates  that  the  Fort  Hill  site  was 
located  on  Anson  Miller's  farm.  It  is 
likely  that  these  two  sites  are  adjacent 
to  each  other,  possibly  separated  by 
Brush  Creek.  The  sites  are  thought  to  be 
located  in  the  vicinity  of  the  Bosley  Mill 
site  along  Route  15,  near  Trip  Hammer 
Road,  in  the  southeastern  section  of 
Avon.  More  precise  provenience 
information  is  not  available.  Museum 
information  indicates  that  interments 
from  the  sites  most  likely  date  to  the 
Historic  period  (post-A.D.  1700). 
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Artifacts  recovered  with  the  burials  date 
fnim  the  17th  and  18th  centuries.  The 
lack  of  a  fortified  village  enclosure  and 
the  dispersed  settlement  pattern  further 
suggest  that  the  remains  were  interred 
after  1675. 

In  1889.  human  remams  represi'nting 
one  individual  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  bv  Anson  Miller,  Museum 
documentation  indicates  that  Mr.  Miller 
recovered  these  remains,  probably  the 
same  year,  from  Avon.  NY,  No  known 
individual  was  identified.  The  25 
associated  funerar\  objects  include  parts 
of  2  ceramic  vessels. 

Documentary  records  in  the 
possession  of  the  Peabody  Museum  of 
Archaeologv  and  Ethnology  indicate 
that  these  remains  came  from  the  same 
area  as  a  series  of  excavations  led  bv 
F  W.  Putnam  at  burial  locations  in  Avon 
in  1889.  and  that  the  remains  are  from 
the  (Anson)  Miller's  P'arm  site.  Thesf 
burial  sites  are  thought  to  be  located  in 
the  vicinity  of  the  Boslev  Mill  site  along 
Route  15.  near  Trip  Hammer  Road,  in 
the  southeastern  section  of  .-Xvon. 
Museum  information  indicates  that 
interments  from  this  series  of  sites  most 
likelv  date  to  the  Historic  period  (post- 
A.D.  1700),  The  lack  of  a  fortified  village 
enclosure  and  the  dispersed  settlement 
pattern  further  suggest  that  the  remains 
were  interred  after  1675. 

In  189fi.  human  remains  representing 
one  individual  were  recovered  neai 
Buffalo.  NY.  during  a  Peabodv  Museum 
expedition  led  by  F,W.  Putnam.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present 

Museum  documentation  indicates 
that  these  remains  were  recovered  from 
a  village  site  near  Buffalo,  This 
interment  most  likelv  dates  to  the 
Contact  period  (A. D.  1500-1700) 
Although  no  artifacts  are  known  to  be 
associated  with  the  remains,  other 
artifacts  recovered  from  the  site  date  to 
the  early  Contact  period  These  objects 
include  fragments  of  brass  and  copper 
sheeting  and  triangular  stone  projectile 
points. 

In  1903.  human  remains  representing 
122  individuals  were  recovered  from 
Brant,  NY.  during  a  Peabody  Museum 
expedition  led  by  MR.  Harrington  and 
A.C.  Parker.  No  known  individuals  were 
identified.  The  1.478  associated 
funerarv  objects  include  charred  corn 
and  acorns;  potter's  stones,  polishing 
stones,  nutting  stones  and  other  worked 
stones;  broken  celts;  flaked  chert  and 
debitage;  a  piece  of  chipped  quartz  or 
red  jasper;  ceramic  sherds,  vessels  and 
pipes;  iron  knives,  scissors,  awls,  and  an 
axe;  pigment;  glass,  shell,  catlinite. 
copper,  and  brass  beads;  bracelets  of 
iron,  brass,  and  wire;  brass  jingles,  brass 


earrings,  and  a  brass  pomt:  sheet  brass; 
broken  and  t.harred  wonden  objects; 
shells;  animal  hooi's,  tude  and  teeth, 
including  fish  teeth;  worked  turtle  shell. 
fragments  that  are  probably  part  of  a 
rattle,  and  small  pebbles  from  a  rattle; 
bone  tubes  and  an  awl;  antler  arrow 
flakers;  charcoal;  bark;  and  an  organic 
concretion. 

Museum  records  indicate  that  these 
human  remains  and  associated  funeran' 
objects  were  recovered  from  the 
.Silverheels  site.  This  site  is  located 
within  the  town  of  Brant,  1.5  miles  east 
of  the  village  of  Ining,  on  the 
Cattaraugus  Indian  Reser\  ation. 
approximately  2.5  miles  upstream  of 
Lake  Erie  on  Cattaraugus  Creek.  These 
interments  most  likelv  date  to  the 
Contact  period  (A.D.  1500-1700! 
Artifacts  recovered  from  the  site  which 
^uppo^t  this  date  include  iron  and  early 
(  nlonial  artifacts.  Levanna-  and 
Madison-st\  le  projectile  points;  ceramic 
vessels  with  globular  bodies. 
constricted,  zoned  incised  necks,  and 
castellated  rims;  and  a  variety  of  terra 
cott.i  pipes,  ini  luding  pipes  with 
trumpet-shaped  bowls  and  bowls  with 
representatif)ns  of  human  faces  and 
animals  In  addition,  multivariate 
attribute  analvsis  of  the  ceramic  artifacts 
indicates  that  the  site  dates  to  the  early 
17th  century  In  addition  to  the  1.478 
associated  funerary  objects,  a  projectile 
point  embedded  in  a  vertebra  of  an 
individual  is  in(  luded  for  repatriation 
in  this  notice,  although  not  specifically 
required  under  NAGPRA 

In  1904.  human  remains  representing 
:^6  individuals  were  recovered  from 
Riplev,  N'^  .  during  a  Peabody  Museum 
expedition  led  by  MR,  Harrington.  No 
known  individuals  were  identified.  The 
220  associated  funerars  objects  include 
whole  and  broken  ceramic  vessels;  chert 
knives  and  stone  tools,  including  a 
point,  drill,  and  (hip;  a  notched  net 
sinker;  a  smoothing  stone;  a  celt;  a 
worked  stime;  brass  and  shell  beads,  an 
iron  knife  blade;  an  antler  armw  flaker; 
animal  claws,  bones,  and  teeth,  bone 
and  antler  implements.  in(  hiding  a 
perforator  and  a  hoe:  a  piece  of  worked 
shell:  fragments  of  turtle  shell;  and  red 
ochre. 

Museum  rec;ords  indicate  that  these 
remains  came  from  the  Rijilm 
archeological  site  in  the  township  of 
Riplev.  ajiproximateh  5  kilometers  e.tst 
of  the  Pennsylvania  border,  on  a  sand\ 
bluff  immediatelv  above  Lake  Erie.  At 
the  time  of  e\ca\  ation.  the  land  was 
owned  bv  William  Young  These 
interments  most  likelv  date  to  the  Late 
Woodland  period  or  later  (post-A.D. 
1000),  Radiocarbon  dating  indicates  that 
the  site  is  multicomponent  with 
occupations  between  A.D.  1300-1450 


and  A.D.  1550-1650.  Artifacts  recovered 
from  site  date  to  the  Late  Woodland 
period  (A.D   1000-1600).  These  objects 
include  Levanna-  and  Madison-style 
projectile  points,  ceramic  vessels  with 
globular  bodies,  constricted,  zoned 
incised  necks,  and  castellated  rims,  and 
a  variety  of  terra  cotta  pipes,  including 
pipes  with  trumpet-shaped  bowls  and 
bowls  with  representations  of  human 
faces  and  animals. 

In  1936.  human  remains  representing 
one  individual  were  discovered 
uncatalogued  in  the  Peabody  Museum 
of  Archaeology  and  Ethnology.  Museum 
documentation  suggests  that  these 
remains  are  from  Ripley.  NY.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  records  indicate  that  these 
remains  were  originally  from 
Chautauqua  County.  NY.  According  to 
museum  documents,  the  only  collection 
accessioned  into  the  museum  from 
Chautauqua-County  is  associated  with 
the  Ripley  site.  It  is  therefore  likely  that 
these  remains  originate  from  that  site. 
Radiocarbon  dating  indicates  that  the 
Ripley  site  is  multicomponent  with 
occupations  between  A.D   1300-1450 
and  A.D.  1550-1650.  Artifacts  recovered 
from  site  date  to  the  Late  Woodland 
period  (A.D.  1000-1600)  These  objects 
include  Levanna-  and  Madison-style 
projectile  points,  ceramic  vessels  with 
globular  bodies,  constricted  zoned 
incised  necks,  and  castellated  rims,  and 
a  variety  of  terra  cotta  pipes,  including 
pipes  with  trumpet-shaped  bowls  and 
bowls  with  representations  of  human 
faces  and  animals. 

In  1905.  human  remains  representing 
five  individuals  were  recovered  from 
the  Mohawk  Valley  in  New  York  during 
a  Peabody  Museum  expedition  led  by 
MR  Harrington  and  I.  Hayden.  The 
remains  of  three  individuals  were 
recovered  from  Ephratah.  Fulton 
County.  NY.  The  remains  of  two 
individuals  were  recovered  from  nearby 
St.  Johnsville.  Montgomen,'  County.  NY. 
No  known  individuals  were  identified. 
The  29  associated  funerary  objects 
include  lithic  rejects,  a  hammerstone,  a 
miniature  ceramic  vessel,  broken  pipe 
stems,  worked  deer  phalanges,  and 
ceramic  sherds. 

Museum  records  indicate  that  the 
remains  of  3  individuals  and  28 
associated  funerary  objects  came  from 
the  Garoga  site,  6  miles  north  of  the 
Mohawk  River,  along  the  eastern  bank 
of  Caroga  Creek,  and  that  the  remains  of 
2  individuals  and  1  associated  funerary 
object  came  from  the  Canada  site, 
adjacent  to  Crumb  Creek.  Remains  from 
both  sites  most  likely  date  to  the 
terminal  Late  Woodland  period  (A.D. 
1300-1600).  Objects  recovered  from  the 
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sites  that  support  this  date  include 
Madisnn-style  projectile  points,  ceramic 
vessels  with  globular  bodies,  constricted 
zoned  incised  necks,  and  castellated 
rims,  and  a  varietv  of  terra  ccitta  pipes, 
including  pipes  with  trumpet-shaped 
bowls  and  bowls  with  representations  of 
human  faces  an(i  animals^  Ceramic 
seriation  and  radiocarbon  dating  suggest 
that  the  sites  date  to  A.D.  1525-1545. 

In  1921.  human  remains  representing 
two  individuals  were  recovered  from 
Athens,  PA.  during  a  Peabod\'  .Museum 
expedition  led  bv  Paul  F  .Scott.  No 
-.nown  individuals  were  identified.  No 
issociated  funerarv  objects  are  present. 

Museum  documentation  indicates 
that  the  site  was  discovered  by 
worionen  dig>;ing  a  gas  pipeline  trench 
in  Athens  The  site  is  described  as  being 
located  in  the  narrowest  portion  of  land 
between  the  .Susquehanna  and  Chemung 
Rivers,  This  interment  most  likely  dates 
to  the  Late  Woodland  period  (A.D, 
1000-1600)  Ceramic  fragments 
recovered  from  the  site,  although  not 
associatpd  with  the  bunal,  include  body 
sherds  with  a  smooth  finish  and  a  collar 
with  a  zoned,  linear  punctate  design. 
The  fragments  iikelv  represent  an 
Owasco  Corded  Collar,  dating  to  the 
earlv  Latf  Woodland  period  (A.D.  1000- 
1300). 

In  1933.  human  remains  representing 
one  individual  w^rt'  df)nated  to  the 
Peabodv  Museum  of  Archaeology  and 
Ethnologv  by  R.P  Bigelow  Museum 
documentation  indicates  that  the 
remains  were  recovered  from 
Baldwinsville.  ,\Y.  hv  an  unknown 
collector  m  \HH5   .No  known  individual 
was  identified.  No  associated  funerarv 
objects  are  present 

According  to  museum  records,  the 
human  remains  (  ame  from  a  burial 
ground  in  Baldwinsville.  The  remains 
were  apparently  excavated  on  the  site  of 
the  West  Shore  Railway  in  1885.  Despite 
a  lack  of  do<.umented  diagnostic 
artifacts,  the  preponderance  of  the 
evidence,  based  upon  museum  records, 
indicates  that  these  remains  date  to  the 
Late  Wondlanii  nr  Cimtact  period  (A.D. 
1000-1700! 

In  1937.  human  remains  representing 
one  individual  from  Elmira,  NY,  were 
donated  to  the  Pe,tbod\'  Museum  of 
.Archaeology  and  Ethnology  as  part  of  a 
collectum  from  the  Department  of 
Archaeologv,  Phillips  .Andover 
Academv.  .Andover,  MA.  .According  to 
museum  records,  these  remains  were 
recjovered  h\  F  .Smith  before  1937.  No 
known  individual  was  identified.  No 
associated  funerdrv  f)biects  are  present 

Museum  documentation  indicates 
that  these  remains  come  from  an 
Iroquois  site  in  Elmira.  Despite  a  lack  of 
documented  diagnostic  artifar  ts.  thf 


preponderance  of  the  evidence,  based 
upon  museum  records,  indicates  that 
these  remains  date  to  the  Late 
Woodland  or  Contact  period  l.\  D 
1000-1700). 

In  1938,  human  remains  representing 
one  individual  from  Chautauqua 
County,  NY,  were  donated  to  the 
Peabodv  Museum  of  Archaeologv  and 
Ethnology.  According  to  museum 
records,  these  remains  were  collected 
between  1888  and  191  fi  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  documentation  desc:ribes  the 
human  remains  as  "Iroquois."  The 
attribution  of  such  a  specific  cultural 
affiliation  to  the  human  remains 
indicates  that  the  interment  postdates 
sustained  contact  between  indigenous 
groups  and  Europeans  beginning  in  the 
17th  century.  Both  consultation  and 
historic  evidence  support  the 
identification  of  the  area  from  which  the 
human  remains  were  recovered  as 
Iroquois  territory  at  that  time 

Excavation  and  museum  records 
indicate  that  these  human  remains  and 
associated  funerary  objects  were 
removed  from  specific  burials  of  Native 
American  individuals.  Based  on  the 
date  and  the  provenience  of  the  human 
remains  and  associated  funerary  objects 
from  areas  considered  to  be  aboriginal 
homelands  and  traditi(mal  burial  areas 
of  the  Iroquois,  a  reasonable  link  of 
shared  group  identity  may  be  made 
between  these  human  remains  and 
associated  funerarv  objects  and  the 
present-day  tribes  who  represent  the 
Iroquois:  the  Cayuga  Nation  of  New- 
York,  Oneida  Nation  of  New  York, 
Oneida  Tribe  of  Wisconsin.  Onondaga 
Nation  of  New  York,  St.  Regis  Band  of 
Mohawk  Indians  of  New  York,  Seneca 
Nation  of  New  York,  Seneca-Cavuga 
Tribe  of  Oklahoma,  Tonawanda  Band  of 
Seneca  Indians  of  New  York,  and 
Tuscarora  Nation  of  New  'i  ork 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabodv 
Museum  of  Archaeologv  and  Ethnoltjgv 
have  determined  that   pursuant  to  43 
CFR  10.2(d)(1),  the  human  remains 
described  above  represent  the  physical 
remains  of  197  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Arc  haeology  and 
Ethnology  also  have  determined  that. 
pursuant'to  43  CFR  10.2  (d)(2).  the  2,344 
associated  funerarv  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  oi  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Peabody  Museum  of  .Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10  2  (e),  there  is  a 


relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  .American  human  remains 
and  associated  funerary  objects  and  the 
Cayuga  Nation  of  New  York.  Oneida 
Nation  of  New  York,  Oneida  Tribe  of 
Wisconsin.  Onondaga  Nation  of  New 
York,  St.  Regis  Band  of  Mohawk  Indians 
of  New  York,  Seneca  Nation  of  New 
York.  Seneca-Cavuga  Tribe  of 
Oklahoma.  Tonawanda  Band  of  Seneca 
Indians  of  New  York,  and  Tuscarora 
Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York, 
Oneida  Nation  of  New  York.  Oneida 
Tribe  of  Wisconsin.  Onondaga  .Nation  of 
New  York,  St.  Regis  Band  of  Mohawk 
Indians  of  New  York,  Seneca  Nation  ot 
New  York,  Seneca-Cayuga  Tribe  of 
Oklahoma.  Tonawanda  Band  of  Seneca 
Indians  of  New  York.  Tuscarora  Nation 
of  New  York,  and  the  nonfederallv 
recognized  Mohawk  Nation  Council  of 
Chiefs.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  objects 
should  contact  Patricia  Capone. 
Repatriation  Coordinator.  Peabodv 
.Museum  of  Archaeology  and  Ethnologv, 
Har\ard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702.  before  November  5,  2001. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Cayuga  Nation  of  .New  York,  Oneida 
.Nation  of  New  York,  Oneida  Tribe-  (,f 
Wisconsin,  Onondaga  .Nation  of  New 
York,  St.  Regis  Band  of  Mohawk  Indians 
of  New  York,  Seneca  Nation  of  New 
York,  Seneca-Cayuga  Tribe  of 
Oklahoma.  Tonawanda  Band  of  Seneca 
Indians  of  New  York,  and  Tu.scarora 
Nation  of  New  York  may  begin  after  that 
date  if  no  additional  c:laimants  come 
forward 

Dated:  Inly  .).  2001 
|ohn  Robbins, 

Assi'-hint  Dnfctor.  Cultural  Resources 
Stewardship  and  Partnerships. 
IFR  Dor   m-24<»fi.i  Filed  10-4-01;  H:4^  dml 
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Notice  is  hereby  given  in  accordance 
with  the  provisinn.s  of  the  Nati\'e 
American  Graves  Protection  and 
Repatriation  Act  (NAGPR.^).  42  CFR 
10.9.  of  the  completion  of  an  inventory 
of  human  remains  and  associated 
funerary  objects  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  University, 
Gambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.A.  43  CiFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  bv  the  Peabody  Museum  of 
.\rchaeology  and  Ethnology  professi(mal 
staff  in  consultation  with 
representatives  of  the  Gayuga  Nation  of 
New  \'ork;  Delaware  Nation.  Oklahoma. 
Delaware  Tribe  of  Indians.  Oklahoma; 
Oneida  Nation  of  New  York:  Oneida 
Tribe  of  Wisconsin;  Onondaga  Nation  of 
New  York;  St.  Regis  Band  of  Mohawk 
Indians  of  New  York:  Seneca  Nation  of 
New  York;  Seneca-Gavuga  Tribe  of 
Oklahoma:  Stockbridge-Munsee 
Gommunity  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York:  Tuscarora  Nation 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Gouncil  of 
Ghiefs. 

In  1906.  human  remains  representing 
41  individuals  were  recovered  from 
Heath  Farm,  in  Rodman.  NY.  during  a 
Peabody  Museum  expedition  led  by 
MR.  Harrington  and  I  Hayden,  No 
known  individuals  were  identified  The 
SIX  associated  funerary  objects  are 
unfinished  celts,  hone  awls,  yellow- 
ochre,  and  animal  bones. 

Museum  documentation  indicates 
that  the  Heath  Farm  site  is  on  the 
western  border  of  the  township  of 
Rodman,  approximately  1.5  miles  west 
of  the  village  of  Rodman,  along  the 
northern  bank  of  the  North  Sandy  Greek. 
Interments  from  this  site  most  likely 
date  to  the  Late  Woodland  period  (AD. 
1000-1600).  Artifacts  recovered  from  the 
site,  but  not  associated  with  the  burials, 
support  this  date.  These  objects  include 
Levanna-  and  Madison -style  projectile 
points,  ceramic  vessels  with  globular 
bodies,  constricted,  zoned  incised 
necks,  and  castellated  rims,  and  a 
variety  of  terra  cotta  pipes,  including 
pipes  with  trumpet-shaped  bowls  and 


bowls  with  representations  of  human 

faces  and  animals. 

In  1906.  human  remains  representing 
14  individuals  were  recovered  from 
Durfee  Farm,  in  EUisburg.  NY.  during  a 
Peabody  Museum  expedition  led  by 
MR  Harrington  and  I.  Hayden.  No 
kjiown  indi\iduals  were  identified.  No 
associated  fiinorarv  objects  are  present. 

Museum  documentation  indicates 
that  the  Durfee  Farm  site  is  in  the 
township  of  Ellisburi;  3  miles  north- 
northwest  of  the  viildgf  di  Pierrepont 
Manor,  between  Taylor  Brook  and 
Spring  Brook,  in  the  vi(  init\  -if  t 
scattered  grf)up  of  farmh'  iis.'-  t>;,i!  were 
known  locally  as  th'-    'l.u  ^i 
settlement,"  The  sitf  li>  s  "n  ,i  low,  flat- 
topped  hill  historically  known  as  the 
'Old  Fort  lot."  once  belonging  to  the  old 
Durfee  farm   Interments  from  this  site 
most  likelv  date  to  the  Late  Woodland 
period  (AD   1000-1600J  Artifacts 
recovered  from  the  site,  but  not 
associated  with  the  burials,  support  this 
date.  These  objects  in(  hide  Levanna- 
and  Madison-style  projectile  points, 
ceramic  vessels  with  globular  bodies, 
constricted,  zoned  incised  necks,  and 
c:astellated  rims,  nnd  a  variety  of  terra 
cotta  pipes,  including  pipes  with 
trumpet-shaped  bowls  and  bowls  with 
representations  of  human  fares  and 
animals 

In  1906.  human  remains  repiesentinij 
three  individuals  were  recovered  from 
the  Perch  River  Bay  site,  in  Brownville, 
.NIY.  during  a  Peabody  Museum 
expedition  led  bv  MR  Harrington  and 
1  Hayden  No  known  individuals  were 
identified  No  associated  funeran,' 
objects  are  present 

Museum  documentation  indicates 
that  the  Perch  River  Bav  site  is  located 
along  the  shore  of  Lake  Ontario,  at  the 
head  of  Perch  River  Bay  (now  known  as 
Black  River  Bay),  in  the  township  of 
Brownville.  southwest  of  the  village  of 
Limerick,  nn  what  was  then  the  farm  of 
lulius  Maynard,  Interments  from  this 
site  most  likelv  date  to  the  Late 
Woodland  period  (AD   1000-1600). 
Artifacts  rec:overed  from  th*'  site,  but  not 
associated  with  the  burials,  support  this 
date.  These  objects  include  Levanna- 
and  Madison-stvie  proiertile  pcunls 
ceramic  vessels  with  globular  bodies, 
constricted,  zoned  incised  necks,  and 
castellated  rims,  and  a  varietv  of  terra 
cotta  pipes,  including  pipes  with 
trumpet-shaped  bowls  and  bowls  with 
representations  of  human  faces  and 
animals. 

Excavation  and  museum  records 
clearlv  indicate  that  these  human 
remains  and  associated  funerar\'  objects 
were  removed  from  spec;iru  burials  of 
Native  American  indi\iduals   Based  mi 
the  archeological  materials  from  the 


sites,  museum  documentation,  and  oral 
histories  presented  by  the  Oneida 
Nation  of  New  York  and  Oneida  Tribe 
of  Wisconsin,  and  the  provenience  of 
human  remains  and  associated  funerary 
objects  from  areas  considered  to  be 
aboriginal  homelands  and  traditional 
burial  areas  of  the  Oneida  Nation  of 
New  York  and  Oneida  Tribe  of 
Wisconsin,  a  reasonable  link  of  shared 
group  identity  may  be  made  to  the 
Oneida  Nation  of  New  York  and  Oneida 
Tribe  of  Wisconsin. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  58  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  six 
associated  funerar>  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  times  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  at  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  .American  human  remains 
and  associated  funerar>'  objects  and  the 
Oneida  Nation  of  New  York  and  the 
Oneida  Tribe  of  Wisconsin. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York: 
Delaware  Nation,  Oklahoma:  Delaware 
Tribe  of  Indians.  Oklahoma:  Oneida 
Nation  of  New  York;  Oneida  Tribe  of 
Wisconsin:  Onondaga  Nation  of  New 
York:  St.  Regis  Band  of  Mohawk  Indians 
of  New  York:  Seneca  Nation  of  New- 
York:  Seneca-Cayuga  Tribe  of 
Oklahoma:  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin:  Tonawanda  Band  of  Seneca 
Indians  of  New  York:  Tuscarora  Nation 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  objects 
should  contact  Patricia  Capone. 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  Universitv,  11  Divinity  Avenue, 
Cambridge.  MA  02138,  telephone  (617) 
496-3702,  before  November  5,  2001. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Oneida  Nation  of  New  York  and  the 
Oneida  Tribe  of  Wisconsin  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
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Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  .American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.10(a)(3).  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University,  Cambridge.  MA.  that  meet 
the  definition  of  "unassociated  funerarv 
objects"  under  Section  2  of  the  .\c\. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPR.-\,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  tht^ 
museum,  institution,  or  Federal  agenc\ 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  624  cultural  items  are  ceramic 
sherds  and  vessels:  projectile  points, 
flaked  chert  tools  and  debitage;  gunflint: 
notched  stone;  shell  objects;  a  bone  awl 
and  disc;  drilled  bear  and  heaver  teeth; 
shell,  glass,  c;opper.  and  stone  beads;  a 
copper  tinkler:  a  brass  ring;  metal 
ornaments;  an  iron  axe;  pendants;  .antler 
doll:  red  ochre;  paint  stones:  and  stone, 
wooden,  and  ceramic  pipes 

In  1879.  50  cultural  items  were 
donated  to  the  Poabodv  Museum  of 
Archaeology  and  Ethnology  bv  Mr 
Cowing  and  F  Larkin  The  objects  came 
from  an  unnamed  mound  in  Cattaraugus 
County.  NY,  that  was  excavated  in  1819 
The  objects  are  ceramic  sherds, 
projectile  points,  bifaces.  and  an  iron 
axe. 

Museum  records  indicate  that  these 
objects  were  recovered  from  the  site  of 
a  large  mound.  20  feet  high  and  100  feet 
in  diameter.  The  mound  was  located 
near  the  Allegheny  River  in  western 
New  York.  "40  rods  above  Indian 
Council  Head."  The  site  most  likely 
dates  to  the  Late  Woodland  and  Contact 
periods  (A.D.  1000-1700)  The  presence 
of  iron  and  iron  implements  of  probable 


European  manufacture  suggests  a 
postcontact  date  (post-A.D.  1.500).  Other 
artifacts  recovered  from  this  site. 
including  chert  projectile  points, 
support  a  Late  Woodland  and 
postcontact  date.  The  Peabody  Museum 
of  Archaeology'  and  Ethnology  does  not 
have  possession  of  thf  human  remains 
from  this  site. 

In  1886.  100  cultural  items  were 
recovered  from  Union  Spring,  NY,  and 
donated  to  the  Peabody  Museum  of 
.Archaeology  and  Ethnology  by  W.W. 
Adams.  The  objects  are  {lerforated  shell 
beads  and  tubular  shell  beads. 

Museum  records  indicate  that  these 
objects  most  likely  came  from  the  St. 
loseph  site  in  I'nion  Springs.  The  site 
most  likely  dates  to  the  Late  Woodland 
period  (A.D.  1000-1600)  or  later.  Other 
artifacts  recovered  from  the  site,  but  not 
associated  with  burials,  are  stylistically 
indicative  of  the  Late  Woodland  period. 
These  objects  include  stone  mortars  and 
ceramics  of  typical  Iro(}uf)ian  designs. 
Copper  staining  on  the  human  remains 
from  the  site  suggests  the  use  of  a 
shroud  pin  and  therefore  an  interment 
date  during  the  Contact  or  Historic 
period  (post-A.U    1500).  The  Peabody 
Museum  of  Archaeology  and  Ethnology 
does  not  have  possession  of  the  human 
remains  from  this  burial.  The  Peabodv 
Museum  of  .Archaeology  and  Ethnology 
has  possession  of  human  remains  from 
other  burials  at  this  site,  which  are 
reported  in  a  Notice  of  Inventory 
Completion. 

In  188t).  102  cultural  items  were 
recovered  in  .Avon.  NY.  bv  F.W. 
Putnam,  who  donated  the  objects  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  the  same  year.  The  objects  are 
a  hematite  fragment,  a  piece  of  graphite, 
groundstone,  a  bone  disc,  ceramic 
sherds,  complete  and  partial  ceramic 
vessels,  and  red  ochre. 

The  museum's  documentarv  records 
indicate  that  these  objfK:ts  came  from  a 
series  of  excavations  led  bv  F.W. 
Putnam  at  burial  sites  in  Avon.  The 
exact  locations  of  these  excavations  are 
not  documented,  although  two  specific 
sites,  the  Brush  C^reek  and  Fort  Hill 
sites,  are  described  in  the  field 
notebook  The  sites  are  thought  to  be  in 
the  vicinity  of  the  Bosley  Mill  site  along 
Route  15.  near  Trip  Hammer  Road,  in 
the  southeastern  section  of  Avon.  These 
objet;ts  likely  came  from  the  Fort  Hill 
site,  located  on  Anson  Miller's  farm. 
More  precise  provenience  information  is 
not  available.  Artifacts  recovered  with 
the  burials  date  from  the  17th  and  18th 
centuries,  and  museum  information 
indicates  that  the  objects  from  these 
sites  most  likely  date  to  the  Historic 
period  (post-A.D.  1700).  The  Peabody 
Museum  of  Archaeology  and  Ethnology 


does  not  have  possession  of  the  human 
remains  from  these  burials.  The 
Peabody  Museum  of  Archaeology  and 
Ethnology  has  possession  of  human 
remains  from  other  burials  at  this  site, 
which  are  reported  in  a  Notice  of 
Inventory  Completion. 

In  1889.  one  cultural  item  consisting 
of  a  gunflint  was  recovered  from  Avon. 
NY.  and  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  William  Nesbit. 

Museum  records  indicate  that  this 
object  came  from  a  grave  in  Avon.  No 
additional  provenience  information  is 
available.  This  object  most  likely  dates 
to  the  Contact  period  or  later  (post-A.D. 
1500).  Firearms  first  appeared  on  Native 
American  sites  in  the  eastern  United 
States  during  the  first  quarter  of  the  1 7th 
century,  and  with  increasing  frequency 
subsequent  to  their  introduction.  The 
Peabody  Museum  of  Archaeology  and 
Ethnology  does  not  have  possession  of 
the  human  remains  from  this  burial. 

In  1903.  208  cultural  items  were 
recovered  from  the  Silverheels  site  in 
Brant.  NY,  during  a  Peabody  Museum 
expedition  led  by  M.R.  Harrington  and 
A.C.  Parker.  The  objects  include  ceramic 
sherds  and  vessels;  cherts  points  and 
flakes;  glass,  copper,  and  catlinite  beads; 
an  animal  skin  fragment;  shell  objects; 
an  antler  doll:  raccoon  bacula;  red 
ochre:  and  paint  stones. 

Museum  records  indicate  that  these 
objects  were  recovered  from  the 
Silverheels  site  in  the  town  of  Brant,  1.5 
miles  east  of  the  village  of  Irving,  on  the 
Cattaraugus  Indian  Reservation, 
approximately  2.5  miles  upstream  of 
Lake  Erie  on  the  Cattaraugus  Creek. 
These  objects  most  likely  date  to  the 
early  Contact  period  (A.D.  1500-1700). 
Artifacts  recovered  from  this  site 
including  Levanna-  and  Madison-style 
projectile  points;  ceramic  vessels  with 
globular  bodies,  constricted,  zoned, 
incised  necks,  and  castellated  rims:  and 
a  variety  of  terra  cotta  pipes  support  a 
date  from  the  early  Contact  period. 
Multivariate  attribute  and  statistical 
analysis  of  ceramic  artifacts  from  the 
site  indicate  that  the  site  represents  a 
single  occupation  during  the  early  17th 
century.  The  Peabody  Museum  of 
Archaeology  and  Etlmology  does  not 
have  possession  of  the  human  remains 
from  these  burials.  The  Peabody 
Museum  of  Archaeology  and  Ethnology 
has  possession  of  human  remains  from 
other  burials  at  this  site,  which  are 
reported  in  a  Notice  of  Inventory 
Completion. 

In  1922,  43  cultural  items  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  JH. 
Woods.  These  objects  were  collected  at 
an  unluiown  date  and  consist  of  a 
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projectile  point:  bone  awl;  bone 
ornament;  drilled  animal  teeth;  string  of 
shell  beads;  and  clay,  wooden,  and 
stone  pipes,  including  an  effig>'  pipe. 
Museum  records  indicate  that  these 
objects  came  from  graves  in  the  Mohawk 
Valley  and  a  village  site  in  Ithaca.  NY. 
No  additional  provenience  information 
is  available  in  museum  documentation, 
although  information  provided  during 
consultation  indicates  that  the  objects 
from  Ithaca  were  from  funeran,- 
contexts.  These  objects  most  likely  date 
to  the  terminal  Late  Woodland  and 
Contact  periods  (A.D.  1300-1700).  The 
projectile  point  and  shell  beads  are 
consistent  with  Late  Woodland 
typologies,  and  both  zoomorphic  and 
anthropomorphic  effigy  pipes  are 
closely  associated  with  the  Late 
Woodland  and  Early  Contact  periods. 
The  Peabody  Museum  of  Archaeology 
and  Ethnology  does  not  have  possession 
of  the  human  remains  from  these 
burials. 

In  1985.  120  cultural  items  were 
donated  to  the  Peabody  Museum  by 
William  H.  Claflin.  These  objects  camo 
from  graves  in  Cayuga  and  Wyommg 
Counties.  NY.  The  objects  are  metal 
ornaments  and  pendants;  a  copper 
tinkler;  stone  gorgets;  and  shell,  stone, 
and  glass  beads. 

The  museum's  documentarv'  records 
indicate  that  these  objects  came  from  a 
series  of  excavations  by  C.C.  Jones  in  the 
19th  centur>-  and  W.H.  Claflin  in  the 
20th  century.  No  site  information  is 
recorded,  but  some  of  the  objects  were 
recovered  from  the  vicinity  of  Silver 
Lake  in  Wyoming  County,  while  others 
were  recovered  near  Venico  in  Cayuga 
County.  These  objects  most  likely  date 
to  the  early  Contact  period  or  later  (post- 
A.D.  1600).  based  on  glass  beads  that 
were  introduced  by  Europeans  as  trade 
items  in  the  late  16th  and  early  l/'th 
centuries,  tubular  wampum  of  a  more 
standardized  form  that  usually  dates  to 
post-A.D.  1625,  and  objects  of  European 
copper  that  are  common  on  sites  that 
date  to  the  second  quarter  of  the  16th 
century  and  later.  The  Peabody  Museum 
of  Archaeology  and  Ethnology  does  not 
have  possession  of  the  human  remains 
from  these  burials. 

Excavation  records,  museum  records, 
and  consultation  information  indicate 
that  the  cultural  items  described  above 
were  removed  from  specific  burials  of 
Native  American  individuals.  Based  on 
the  date  and  the  provenience  of  the 
cultural  items  from  areas  considered  to 
be  aboriginal  homelands  and  traditional 
burial  areas  of  the  Iroquois,  a  reasonable 
link  of  shared  group  identity  may  be 
made  between  these  objects  and  the 
present-day  tribes  who  represent  the 
Iroquois;  the  Cayuga  Nation  of  New 


York,  Oneida  Nation  of  New  York, 
Oneida  Tribe  of  Wisconsin.  Onondaga 
Nation  of  Now  York,  .St  Regis  Band  of 
Mohawk  Indians  of  New  York.  Seneca 
Nation  of  Npw  York.  Seneca-Cayuga 
Tribe  nf  Oklahoma.  Tonawanda  Band  of 
Seneca  Indians  of  New  York,  and 
Tuscarora  Nation  of  New  York 

Based  on  the  dbcne-montumr-d 
information.  official.<;  of  the  Peabody 
Museum  of  .Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)(ii).  these  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from 
specific  burial  sites  of  Native  American 
individuals.  Officials  of  the  Peab(5dv 
Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2|e).  there  is  a  relationship  ui 
shared  group  identit\  that  oan  be 
reasonably  traced  between  these 
unassociated  funerary  objects  and  the 
Cavuga  Nation  of  New  York,  Oneida 
Nation  of  New  York.  Oneida  Tribe  ol 
Wisconsin.  Onondaga  Nation  of  New 
York.  St.  Regis  Band  of  Mohawk  Indians 
of  New  York.  Seneca  Nation  of  New 
York.  Seneca-Cavuga  Tribe  of 
Oklahoma,  Tonawanda  Band  of  Seneca 
Indians  of  New  York,  and  the  Tuscarora 
Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York. 
Delaware  Nation.  Oklahoma:  Delaware 
Tribe  of  Indians.  Oklahoma:  Oneida 
Nation  of  New  York:  Oneida  Tribe  of 
Wisconsin;  Onondaga  Nation  of  New 
York;  St.  Regis  Band  of  Mohawk  Indians 
of  New  York;  Seneca  Nation  of  New 
York:  Seneca-Cayuga  Tribe  of 
Oklahoma;  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York:  Tuscarora  Nation 
of  New  York;  and  the  nonfederalU 
recognized  Mohawk  Nation  Coun(  il  of 
Chiefs.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these 
unassociated  funerar\'  objects  should 
contact  Patricia  Capone.  Repatriation 
Coordinator,  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University.  11  Divinity  Avenue. 
Cambridge,  MA  02138,  telephone  (617) 
496-3702,  before  November  5.  2001 
Repatriation  of  these  unassociated 
funerarv'  objects  to  the  Cayuga  Nation  of 
New  York.  Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin.  Onondaga 
Nation  of  New  York,  St.  Regis  Band  of 
Mohawk  Indians  of  New  York,  Seneca 
Nation  of  New  York,  Seneca-Cayuga 
Tribe  of  Oklahoma,  Tonawanda  Band  of 


Senc(  a  Indians  of  New  York,  and  the 
Tuscarora  Nation  of  New  York  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

n.ilHci:  luiy  3.  2001. 
)ohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
IFR  Doc    01-24965  Filed  10-4-01  ;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge.  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 

with  pn  \  iMi  ns  of  the  Native  American 
Graves  I'rutei.Uon  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.10(a)(3),  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Har\ard 
University,  C^ambridge.  MA  that  meet 
the  definition  of  "unassociated  fimerary 
objects"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  10  cultural  items  were  donated  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  by  |.H.  Woods  in  1922. 
These  objects  were  collected  at  an 
unknown  date  and  consist  of  one  shell 
ornament,  one  unfinished  stone 
discoidal,  one  effigy  head  bead,  and 
seven  shell  and  glass  beads. 

According  to  museum  documentation, 
these  cultural  items  came  from  graves  in 
unknown  locations  throughout  Broome 
Count  v.  NY.  No  additional  provenience 
information  is  available.  These  objects 
most  likely  date  to  the  Contact  period  or 
later  (post-A  D   1500).  Glass  beads  were 
introduced  by  Europeans  as  trade  items 
in  the  late  16th  and  early  17th  centuries. 
and  the  effigv  bead  appears  to  have  been 
(  ar\ed  with  a  metal  tool,  which  would 
have  been  available  only  from  the 
C.ontac-t  period  on  The  Peabod\ 
Museum  of  An  haeology  and  Ethnology 
does  not  have  possession  of  the  human 
remains  from  these  burials. 
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Museum  records  clearly  indicate  that 
these  cultural  items  were  removed  from 
specific  burials  of  Native  .-Kmencan 
individuals  Based  on  the  archeological 
materials  from  the  sites,  museum 
documentation,  oral  histories  presented 
by  the  Cayuga  Nation  of  New  York, 
Oneida  Nation  of  New  \'ork.  Oneida 
Tribe  of  Wisconsin.  Onondaga  Nation  of 
New  York.  St,  Regis  Band  of  Mohawk 
Indians  of  New  Wirk.  Seneca  Nation  of 
New  York.  Seneca-Cayuga  Tribe  of 
Oklahoma.  Tonawanda  Band  of  Seneca 
Indians  of  New  York,  and  Tuscarora. 
Nation  of  New  York,  the  date  of  the 
cultural  items,  and  the  provenience  of 
these  cultural  items  from  areas 
considered  to  be  aboriginal  homelands 
and  traditional  burial  areas  of  the 
Oneida,  a  reasonable  link  of  shared 
group  identity  may  be  made  between 
these  cultural  items  and  the  Oneida 
Nation  rjf  New  \'ork  and  th*'  OntMda 
Tribe  of  Wisconsin 

Based  upon  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)!ii).  these  10  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  nto  or 
ceremon\  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  rem(.)ved  from  specific  burial  sites 
of  Native  American  individuals. 
Officials  of  the  Peabodv  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2(e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonahlv 
traced  between  these  unassociated 
funerary  objects  and  the  Oneida  Naticin 
of  New  York  and  the  Oneida  Tribe  uf 
Wisconsin 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York: 
Delaware  Nation.  Oklahoma.  Delaware 
Tribe  of  Indians,  Oklahoma;  Oneida 
Nation  of  New  York;  Oneida  Tribe  of 
Wisconsin;  Onondaga  Nation  of  New 
York.  St.  Regis  Band  of  Mohawk  Indians 
of  New  York;  .Seneca  Nation  of  New 
York;  Seneca-Cavuga  Tribt'  of 
Oklahoma;  Stockbridge-Munsee 
Communitv  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  rif  New  ^'ork;  Tuscarord  Natmn 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs  Representatives  of  anv  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  thesf 
unassociated  funerarv'  objects  should 
contact  Patricia  Capone.  Repatriation 
Coordinator.  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
Universitv.  11  Divinitv  .Avenue, 


Cambridge,  MA  02138.  telephone  (617) 
496-3702.  before  November  5.  2001. 
Repatriation  of  these  unassociated 
funerary  objects  to  Oneida  Nation  of 
New  York  and  the  Oneida  Tribe  of 
Wisconsin  may  bpgin  after  that  date  if 
no  additional  claimants  come  forward. 

DdfMci   fiilv  3.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  01-24966  Filed  10-4-01  ;  8;45  ami 
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DEPARTMENT  OF  THE  l^frERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Peabody 
Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service-.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
.■\merican  Graves  Protectifin  and 
Repatriation  Act  (NAGPR.^J,  43  CFR 
10.10(a)(3),  of  the  intent  to  repatriate  a 
cultural  item  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology.  Harvard  University, 
C]ambridge,  MA.  that  meets  the 
definition  of  "unassociated  funerary 
object"  under  Set:tion  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  contrf)l  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  cultural 
item  was  made  b\  the  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  < onsultation  with 
representatives  of  the  Cayuga  Nation  of 
New  York;  Delaware  Tribe  of  Indians. 
Oklahoma;  Delaware  Nation.  Oklahoma; 
Oneida  Nation  of  New  York;  Oneida 
Tribe  of  Wisconsin;  Onondaga  Nation  of 
New  York;  St.  Regis  Band  of  Mohawk 
Indians  of  New  York;  Seneca  Nation  of 
New  York;  Seneca-Cavuga  Tribe  of 
Oklahoma.  .Stockbridge-Munsee 
Communitv  of  Mrihican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York;  Tuscarora  Nation 
of  New  'I'ork.  and  the  nonfederallv 
recognized  Mohawk  .Nation  Council  of 
Chiefs. 


The  one  cultural  item  is  a  brass  finger 
ring. 

Around  1880,  the  brass  finger  ring 
was  donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by 
Alexander  Howell.  The  object  was 
excavated  near  Canandaigua,  Ontario 
County.  NY. 

According  to  museum  documentation, 
the  ring  was  recovered  from  a  grave  near 
Canandaigua.  No  additional 
provenience  information  is  available, 
but  it  is  believed  that  the  grave  was  that 
of  a  Native  American  individual. 
Because  this  ring  is  brass,  and  brass  was 
only  introduced  with  European  trade, 
the  ring  can  be  dated  to  the  Contact  or 
Historic  period  (post-A.D.  1500). 
Historic  sources  and  consultation 
information  indicate  that  Canandaigua 
was  part  of  the  Seneca  territory  during 
the  Contact  and  Historic  periods.  The 
Peabody  Museum  of  Archaeology  and 
Ethnology  does  not  have  possession  of 
the  human  remains  from  this  burial. 

Based  upon  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)(ii),  this  cultural  item  is 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  is 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Peabodv 
Museum  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2(e).  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  this 
unassociated  funerary  object  and  the 
Seneca  Nation  of  New  York,  Seneca- 
Cayuga  Tribe  of  Oklahoma,  and  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York; 
Delaware  Tribe  of  Indians,  Oklahoma: 
Delaware  Nation,  Oklahoma;  Oneida 
Nation  of  New  York:  Oneida  Tribe  of 
Wisconsin;  Onondaga  Nation  of  New- 
York:  St.  Regis  Band  of  Mohawk  Indians 
of  New  York:  Seneca  Nation  of  New 
York:  Seneca-Cayuga  Tribe  of 
Oklahoma:  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin:  Tonawanda  Band  of  Seneca 
Indians  of  New  York:  Tuscarora  Nation 
of  New  York:  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  this 
unassociated  funerarv'  object  should 
contact  Patricia  Capone,  Repatriation 
Coordinator,  Peabodv  Museum  of 
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Archaeology  and  Ethnology.  Harvard 
University.  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702.  before  November  5.  2001. 
Repatriation  of  this  unassociated 
funerary  object  to  the  Seneca  Nation  of 
New  York.  Seneca-CavTiga  Tribe  of 
Oklahoma,  and  the  Tonawanda  Band  of 
Seneca  Indians  of  New  York  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  Iiily  ,3.  2001, 

|ohn  Robbins, 

Assistant  Director.  (Mltural  Rfsourcas 
Stewardship  and  Partnerships. 

IFR  Dor.  01-24967  Filed  10-4-Ul  :  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Maxwell 
Museum  of  Anthropology,  University 
of  New  Mexico,  Albuquerque,  NM 

AGENCY:  National  Park  Ser\'ice,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.10  (a)(3).  of  the 
intent  to  repatriate  a  cultural  item  in  the 
possession  of  the  Maxwell  Museum  of 
Anthropology,  University  of  New- 
Mexico,  Albuquerque.  NM.  that  meets 
the  definition  of  "sacred  object"  and 
'object  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  the  cultural  item.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  cultural  item  is  a  Na'  at'  oye  Jish 
ceremonial  bundle  of  faunal  materials, 
minerals,  leather,  and  cloth. 

In  1967,  this  cultural  item  was 
purchased  by  the  Maxwell  Museum  of 
Anthropology,  University  of  New 
Mexico  from  Fred  Hughes  of  Kirtland. 
NM.  The  museum  has  no  information 
regarding  the  circumstamces  of  the 
collection  of  this  cultural  item  by  Mr. 
Hughes. 

Documentation  associated  with  the 
Na'  at'  oye  fish  ceremonial  bundle  and 
information  provided  by  representatives 
of  the  Navajo  Nation.  Arizona,  New 
Mexico  &  Utah  confirm  that  a 
relationship  of  shared  group  identity 


h\ 


exists  between  the  original  makers  of 
the  ceremonial  bundle  and  the  Navajn 
Nation.  Arizona.  New  Mexico  &  Utah. 
Representatives  of  the  Navajo  Nation, 
Arizona.  New  Mexico  &  I'tah  also  have 
indicated  that  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  nf  traditional 
Native  Americart religions  bv  their 
present-day  adherents.  Represpntati\es 
of  the  Navajo  Nation.  Arizona,  New 
Mexico  &  Utah  provided  evidence  that 
this  cultural  item  has  ongoing  historical 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  is  of  such 
central  importance  that  it  may  not  be 
alienated,  appropriated,  or  conveyed 
any  individual  tribal  or  organization 
member 

Based  on  the  above-mentioned 
information,  officials  of  the  Maxwell 
Museum  of  ,\nthropology.  University  of 
New  Mexico  have  determined  that, 
pursuant  to  43  CFR  10.2  id)(3).  this 
cultural  item  is  a  specific  ceremonial 
object  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  .American 
religions  bv  their  present-day  adherents 
Officials  of  the  Maxwell  Museum  of 
Anthropology.  University  of  New 
Mexico  also  have  determined  that. 
pursuant  to  43  CFR  10.2  (d)(4),  this 
cultural  item  has  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  is  of  su(  h 
central  importance  that  it  may  not  be 
alienated,  appropriated,  or  conveyed.  h\ 
any  individual  tribal  or  organization 
member.  Lastly,  officials  nf  the  Maxwell 
Museum  of  Anthropology.  University  of 
New  Mexico  have  determined  that, 
pursuant  to  43  CFR  10,2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
this  sacred  object/object  of  cultural 
patrimony  and  the  Navajo  Nation. 
Arizona.  New  Mexico  &  Utah 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Arizona.  New 
Mexico  &  Utah,  Representatives  of  anv 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  this  sacred 
object/object  of  cultural  patrimony 
should  contact  Dr,  Michael  A  Lewis. 
Curator  of  Archaeology,  Maxwell 
Museum  of  Anthropology,  l^niversitv  nf 
New  Mexico.  Albuquerque.  NM.  87131, 
telephone  (505)  277-1548,  facsimile 
(505)  277-1547.  before  November  5. 
2001.  Repatriation  of  this  sacred  object/ 
object  of  cultural  patrimony  to  the 
Navajo  Nation.  Arizona.  New  Mexico  A 
Utah  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 


Dated:  July  17,  2001. 
Inhn  Robbins, 

.\si!.^.ta!it  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
TK  not.  01-24961  Filed  10-4-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Pari<  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Thomas 
Burke  Memorial  Washington  State 
Museum.  University  of  Washington. 
Seattle.  WA 

agency:  National  Park  Service,  Interior. 
ACTION:  NotKc 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA).  43  CFR 
10  it)  (a)(3),  of  the  intent  to  repatriate 
cultural  items  in  the  possession  of  the 
Thomas  Burke  Memorial  Washington 
State  Museum,  University  of 
Washington,  Seattle.  WA,  that  meet  the 
definition  of  "sacred  objects:"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsihilitie'.  under  NAGPRA.  43  CFR 
10.2  (ci  The  determination  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  items  are  two  bird  rattles. 
an  eagle  feather  headdress,  a  cedar  bark 
headband   n  hutilf  if  red  paint,  a  beaded 
otter-skiii  sash,  a  larxed  wooden  staff, 
and  a  drum  and  drumstick. 

A  bird  r.ittli'  p.iinted  blue  and  red 
(catalog  nuintui  "8)  was  collected  by  . 
the  Reverend  Mvron  Eells  for  the 
Washington  World's  Fair  Commission 
in  1893   Museum  documentation 
provides  a  description  by  Rev.  Eells  of 
the  rattle:  "Black  Tamahnous  rattle  used 
in  religious  ceremonies.  Obtained  from 
Billv  Hall,  a  Quinaielt."  The  rattle  was 
a  gift  to  the  Thomas  Burke  Memorial 
Washington  State  Museum  from  the 
Washington  World  s  Fair  Commission 
after  the  fair  in  1893.  Consultation 
e\  idenc  e  prn\  uind  by  representatives  of 
the  Quinault  Tribe  of  the  Quinaull 
Indian  Reservation,  Washington, 
indicates  that  this  bird  rattle  is  essential 
to  the  Kloukwalli  religious  practices  of 
the  tribe 

In  1938,  the  Thomas  Burke  Memorial 
Washington  State  Museum  purchased 
an  unpainted  bird  rattle  identified  as 
Quinault  (catalog  number  1-7)  from 
Glenn  Gwin.  Consultation  evidence 
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provided  b\-  r''prf'st'nfati\t'>  u!  th<' 
Quinault  Tribp  nf  thf'  Quinaulf  Imlian 
Reservation.  Washington,  indicates  that 
this  bird  rattle  is  essential  to  the 
Klookwalh  rehgious  practices  of  the 
tribe. 

.■\n  eagle  feather  headdress  (catalog 
number  69J  was  collected  by  the 
Reverend  Myron  Eells  on  the  Quinault 
Reservation  for  the  Washington  World's 
Fair  Clommissiun  in  1893.  Museum 
documentation  provides  a  description 
by  Rev  Eells  of  the  headdress: 
"Tamahnous  head  dress  obtained  by 
fames  Kohta.  an  Indian  of  the 
reser\'ation,  worn  during  religious 
ceremonies."  The  headdress  was  a  gift 
to  the  Thomas  Burke  Memorial 
Washington  .State  Museum  from  the 
Washington  World  s  Fair  Commission 
after  the  fair  in  1893.  (Consultation 
evidence  provided  by  representatives  of 
the  Quinault  Tribe  of  the  Quinault 
Indian  Reservation.  Washington, 
indicates  that  this  headdress  is  essential 
to  the  Klookwalli  n'ligious  practices  of 
the  tribe 

A  cedar  bark  heacihand   <  italog 
number  170]  was  (  oilecteci  t)\  the 
Reverend  Myron  Eells  on  the  Quinault 
Reser\'atinn  for  \hr  Wa^hin^tnn  World's 
Fair  (;nmmi>sion  in  IHMi   ^1u^t'lJm 
documentation  provides  a  description 
by  Rev   Eells  of  the  headband: 
"Tamahnous  head  band  of  cedar  bark 
used  in  religious  ceremonies,  obtained 
from  Bob  Pope,  a  Quinaielt."  The 
headdress  was  a  gift  to  the  Thomas 
Burke  Memorial  Washington  State 
Nluseum  from  thf  Washington  World's 
Fair  Comnii^-ion  after  th''  fair  in  1893. 
(Consultation  evideiu.e  prrjvided  by 
rejiresentatives  of  the  Quinault  Tribe  of 
the  Quinault  Indian  Reservation, 
Washington,  indicates  that  this 
headdr''ss  is  essential  to  the  Klookwalli 
religious  practices  of  the  tribe. 

A  bottle  nf  red  paint  (catalog  number 
180)  was  collected  b\  the  Reverend 
Mvron  Eells  on  the  Quinault 
Re-.er\ation  for  the  Washington  World's 
Fair  Commission  in  1893   Museum 
documentation  provides  a  description 
h\  Re\-  Eells  of  the  item     r'-d  paint 
Th>'  paint  was  a  gift  to  the  Thomas 
Burke  Memorial  Washington  State 
Museum  from  the  Washington  World's 
Fair  Commission  afier  th<'  fair  m  1893. 
( .onsultation  evidence  prr)vided  by 
representatives  of  the  Quinault  Tribe  of 
the  Quinault  Indian  Reservation, 
Washington,  indicates  that  red  paint  is 
essential  to  the  Klookwalli  religious 
practices  of  the  tribe 

.■\  bead'-d  (ittfTskin  sash  with 
altai  h<'i)  de.T-hniif  rattles  (catalog 
number  'ij  v\as  c(j!lected  by  the 
Reverend  .Mvron  Eells  on  the  Quinault 
Reservation  for  th"  Washington  World's 


Fair  Commission  in  1893.  Museum 
documentation  provides  a  description 
by  Rev.  Eells  of  the  sash:    Otter 
Tamahnous  or  beaded  work  on  an  otter 
skin  used  in  rehgious  ceremonies. 
Obtained  from  John  Clip  an  Indian  of 
the  reservation.  The  last  of  a  suit  of  the 
kind."  John  Clipp  was  a  known 
Quinault  speaker  and  leader  of 
ceremony,  which  is  a  sacred 
appointment.  The  sash  was  a  gift  to  the 
Thomas  Burke  Memorial  Washington 
State  Museum  from  the  Washington 
World's  Fair  (Commission  after  the  fair 
in  1893.  The  beaded  otter-skin  sash  has 
been  iglentified  as  river  otter  by 
zoologists  at  the  Thomas  Burke 
Memorial  Washington  Stat*'  Museum 
and  Rev.  Eells'  notes  further  uientifv  the 
sash  as  having  come  to  Mr.  Clipp  from 
the  Yakama  or  Klickitat  in  trade  The 
style  of  beadwork  on  the  sash  supports 
this  evidence,  though  some  Quinault 
women  are  known  to  have  done 
beadwork  as  early  as  1890.  Consultation 
evidence  provided  by  representatives  of 
the  Quinault  Tribe  of  the  Quinault 
Indian  Reservation. 
Washington, indicates  that  this  sash  is 
essential  to  religious  practices  of  the 
tribe.  The  addition  of  deer  hoof  rattles 
to  the  sash  is  consistent  with  its  use  as 
a  religious  object  by  the  Quinault.  and 
indicates  the  sacred  use  of  the  sash 

A  wooden  staff  carved  in  the  form  of 
a  human  figure  with  inlaid  glass  beads 
at  the  eyes  and  a  button  inlaid  at  the 
chest  (catalog  number  79)  was  collected 
by  the  Reverend  Myron  Eells  on  the 
Quinault  Reservation  for  the 
Washington  World's  Fair  Commission 
in  1893.  Museum  documentation 
provides  a  description  by  Rev.  Eells  of 
the  staff:  "Tamahnous  stick  for  carr\  ing 
in  the  hand  used  in  religious 
ceremonies.  "  The  staff  was  a  gift  to  the 
Thomas  Burke  Memorial  Washingt(jn 
Sate  Museum  from  the  Washington 
World's  Fair  Commission  after  the  fair 
in  1893.  Consultation  evidence 
provided  by  representatives  of  the 
Quinault  Tribe  of  the  Quinault  Indian 
Reservation,  Washington,  indicates  that 
this  type  of  staff  is  used  for  persimal 
spirit  power  and  functions  to  expel 
malicious  spirits  that  may  be  upon  a 
person.  At  the  current  time,  there  are  a 
number  of  individuals  in  the  Quinault 
Tribe  of  the  Quinault  Indian 
Reservation.  Washington,  that  are 
undergoing  training  in  the  use  of  this 
type  of  power  staff  and.  therefore,  this 
object  is  essential  to  religious  healing 
practices  of  the  tribe. 

An  unpainted  round  skin  drum  and 
drumstick  (catalog  number  m  )  was 
collected  bv  the  Reverend  Mvron  Eells 
on  the  Quinault  Reservation  for  the 
Washington  World's  Fair  Commission 


in  1893  The  drum  was  a  gift  to  the 
Thomas  Burke  Memorial  Washington 
State  Museum  from  the  Washington 
World's  Fair  Commission  after  the  fair 
in  1893,  Museum  dof:umentation 
provides  a  description  bv  Rev.  Eells  of 
the  item:  '"Drum  obtained  from  Willie 
Mason  a  Quinaielt  but  bought  by  him  at 
Neah  Bay.  Covered  with  skin  of  sea 
lion."  Consultation  evidence  provided 
by  re()resentati\  es  of  the  Quinault  Tribe 
of  the  Quinault  Indian  Reservation. 
Washington,  indicates  that  this  drum 
and  drumstick  are  essential  to  ongoing 
religious  practices  of  the  tribe.  The 
drum  in  Quinault  society  is  used  in 
many  arenas,  but  its  use  is  sacred  within 
ea(,h  setting,  ,ind  is  used  to  accompany 
ritual  singing  and  dancing  during 
ongoing  religious  practices. 

IDocumentatinn  associated  with  these 
cultural  items  and  information  providf;d 
by  representatives  of  the  Quinault  Tribe 
of  the  Quinault  Indian  Reservation. 
Washington,  indicates  that  these 
cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Quinault 
religious  leaders  for  the  practice  nf 
traditional  Native  American  religion  by 
present-day  adherents.  Representatives 
of  th(>  Quinault  Tribe  of  the  Quinault 
Indian  Reser\ation.  Washington,  also 
confirmed  that  there  is  a  relationship  of 
shared  group  identity  between  these 
sacred  objects  and  the  Quinault  Tribe  of 
the  Quinault  Indian  Reservation, 
Washington. 

Based  on  the  above-mentioned 
information,  officials  of  the  Thomas 
Burke  Memorial  Washington  State 
Museum  have  determined  that, 
pursuant  to  43  CFR  10  2  (d)(3).  these 
eight  cultural  items  are  specific 
ceremonial  items  needed  by  traditional 
Native  American  religious  leaders  of  the 
Quinault  Tribe  of  the  Quinault  Indian 
Reservation.  Washington,  for  the 
practice  of  traditional  Native  American 
religion  by  pres('nt-da\  adherents 
Officials  of  the  Thomas  Burke  Memorial 
Washington  State  Museum  also  have 
determined  that  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  sacred 
objects  and  the  Quinault  Tribe  of  the 
Quinault  Indian  Reservation, 
Washingt(jn. 

This  notice  has  been  sent  to  officials 
of  the  Quinault  Tribe  of  the  Quinault 
Indian  Reservation,  Washington. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  sacred  objects 
should  contact  Robin  K.  Wright,  Curator 
of  Native  American  Art,  Burke  Museum. 
Box  353010,  University  of  Washington, 
Seattle,  WA  98195-3010.  telephone 
(206)  543-5595,  before  November  5, 
2001.  Repatriation  of  these  eight  sacred 
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objects  to  the  Quinault  Tribe  of  the 
Quinault  Indian  Reser\ation. 

Washington,  may  begin  after  that  date  if 
no  additinnai  ( iainiants  (  ome  fnrwarei 

John  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

|FR  D()(    01-24960  Filed  10-4-01;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-522-425  and 
731-TA-964-983  (Preliminary] 

Certain  Cold-Rolled  Steel  Products 
From  Argentina,  Australia.  Belgium. 
Brazil.  China.  France,  Germany,  India. 
Japan,  Korea,  Nettierlands,  New 
Zealand.  Russia,  South  Africa.  Spain. 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela 

AGENCY:  I  nited  States  Internatiiinal 

Trade  (Commission. 

ACTION:  Institution  of  countervailing 

dutv  and  antidumping  imestigations 

and  scheduling  of  preliminarv  pfiase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  in\  estigations 
and  commencemt>nt  of  preliminar\ 
phase  countervailing  dut\  investigations 
Nos.  7ni-TA-422-.'i25  and  antidumping 
inve?;tigati(ms  Nos.  7:n-TA-964-98:? 
(Preliminarv)  under  set  tions  70.1(a)  i>f 
the  Tariff  AcA  of  ly.U)  (19  I "..S.C 
lB71bia))  and  733(a)  of  the  Tariff  A(t  nf 
19.J0  (19  r  S.C.  167;n)(a))  (the  Ad)  to 
determine  whether  there  is  reasonable 
indication  that  an  industry  in  the 
l.'nited  States  is  materialh  inured  or 
threatened  \\  ith  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materialh  retarded.  h\ 
reason  of  imports  from  Argentina. 
Brazil.  Franc:e.  and  Korea  of  certain 
cold-rolled  steel  products  that  are 
alleged  to  be  subsidized  by  the 
Ciovernment  of  Argentina.  Brazil. 
France,  and  Korea;  and  bv  reason  ot 
imports  of  certain  cold-rolled  stei'l 
products  from  Argentina.  Australia. 
Belgium,  Brazil.  C'hina.  Franc  e, 
Germanv,  India   japan.  Korea, 
Netherlands.  New  Zealand,  Russia. 
South  Africa.  Spain,  Sweden.  Taiwan. 
Thailand.  Turkey,  and  Wnezuela  that 
are  allegeti  to  be  sold  in  the  Inited 
States  at  less  than  fair  value  Unless  the 
Department  of  Commerc  e  e.xtends  the 
time  for  initiation  pursuant  to  sections 
702(c)(1)(B)  or  732(c)(1)(B)  of  the  Ad 
(19  U. S.C.  1671a(c)(l)(B)or 
lB73a(c)(l)(B)).  the  Commission  must 


reach  a  preliminary  (ieterminHfinns  in 
( ruinter\  ailinu  dut\'  ami  antidumping 
in\'estigation.'-  in  45  dd\s,  nr  iii  this  case 
by  Novomber  13,  2001.  The 
Commission'^  view;  are  Hup  nt 
Commerc  (^  within  ti\  i'  (juviiu --  days 
thereafter,  or  b\  Nomti,!..!  jo,  2001. 

For  fiirth<T  intorni.innn  (  onceming 
ih''  ( undiK  t  iif  these  investigations  and 
rules  of  general  appliratinn,  consult  the 
Commission's  Rules  ,,;  Pr.n  tice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  C;FR  part  201  i   and  part  207, 
subparts  A  and  B    I'M  FR  part  207). 
EFFECTIVE  DATE:  Sept.-in!)>'r  JH    JOOl 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  I.  Mazur  (202-205-3184),  Office 
nf  In\  estigations.  IS  Int(>rnational 
Trade  Commission.  .SOO  K  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  are  obtain  information 
on  this  matter  h\  contacting  the 
(  onimission's  TDD  ti'riii;;i.il  on  202- 
205-lHlO.  Persons  \Mtti  mobility 
impairments  who  will  need  special 
assistanc  e  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wwAv.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  dorkc't 
iFDlS-()N-UNE)  at /i«p:// 
dorkpts  usil(  .i:o\  ral  puhin  . 
SUPPLEMENTARY  INFORMATION: 

Bdikiimuntj  — Th^'se  investigations 
are  being  institulfnl  m  rtsp  ui-i'  ti    .• 
petltlon  filc'd  on  Srpti  mfi''!  ^h    .iiiil.by 
BcMhlehem  .stfel  ( ,ur[ii)r,itiim 
(Bethlehem,  I'Ai,  l.T\  .stcH;l  Co..  Inc. 
(Cleveland.  OH).  \.,tional  Steel 
Corporation  iMisti.iWcika,  IN).'  Nucor 
Corporation  i(  Charlotte.  NC):  Steel 
Dvnamic:s  Inc    (Butler,  IN);  United 
States  Steel  LLC  (Pittsburgh,  PA);  WCI 
Steel.  Inc    (Warren.  ()}f).  and  Woirton 
Steel  Corporation  (Weirton.  WV).- 

Participation  in  the  investigations  and 
public  sen  ice  list  — Persons  (other  than 
petitioners)  \s  ishuii^  ti   participate  in  the 
investigatmns  ,is  [i,,r'it's  must  file  an 
fntr\  of  af)})earance  with  the  Secretary 
to  the  Commission,  as  pnnided  in 
sections  201  11  and  207  10  of  the 
Commission's  rules,  nut  later  than  seven 
da\s  after  public  ation  nf  this  notice  in 
the  Federal  Register  Irnitistrial  users 
and  (if  the  n^.erc  h.iniiiso  under 
in\t'stigations  is  mi!((  ,iI  the  retail  level) 
represent<iti\  ('  consumer  organizations 
ha\ f  the  right  tn  appear  as  parties  in 
( Commission  counten  ailing  duty  and 


\atii>nal  is  not  a  petitionfir  with  respect  to 

Wrirtim  is  not  a  petitioner  with  respect  to  the 
Netherlands. 


antidumping  investigations.  The 
Secretary  will  prepare  a  public  ser\'ice 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance 

Limited  disclosure  of  business 
proprietary  mfonnation  IBPI)  under  an 
administrative  protective  order  lAPO) 
and  BPl  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commissions 
rules,  the  Secretary  will  make  DPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  (3ctober 
19,  2001.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Diane  Mazur  (202-205-3184) 
not  later  than  October  16.  2001,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
counter\'ailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions — As  provided  in 
sections  201.8  and  207.15  of  the 
Commissions  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
October  24,  2001,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subjeci  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  conne<:tion  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI. 
they  must  conform  with  the 
requirements  of  sections  201.6.  207.3 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 
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In  accordance  with  sections  201  16(c) 
and  207  3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  the  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timeK 
filed  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VIl  of  the 
Tariff  Ai.t  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules.  , 

Issued;  October  1.  2001.  ' 

Rv  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secntnn 
|FR  Doc.  01-24986  Filed  10-4-01;  8:45  am) 

BILLING  CODE  7020-02-P  I 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-426  and  731- 
TA-984  and  985  (Preliminary)] 

Sulfanilic  Acid  From  Hungary  and 
Portugal 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  rnuntervailing 

duty  and  antidumping  investigations 

and  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  herebv  gives 
notice  ot  the  institution  ol  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  investigation 
No,  701-TA-42fi  and  antidumping 
investigations  Nos.  7:n-TA-984  and 
985  (Preliminary)  under  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
r.S.C,  lft71b(a)  and  1673b(a)l  (the  Act) 
to  determine  whether  there  is  a 
reasonable  indication  that  an  industry 
in  the  Inited  States  is  materiallv 
injured  nr  threatened  with  material 
iniury.  nr  the  establishment  of  an 
industry  in  the  Lnited  States  is 
materially  retarded,  bv  reason  of 
imports  from  Hungarv  of  sulfanilic 
acid  '  provided  for  in  subheadings 
2921.42.22  and  2921.42  90  for  the 
Harmonized  Tariff  Schedule  of  the 
United  States  that  are  alleged  to  be 
subsidized  by  thp  (Government  of 
Hungarv,  and  by  reason  of  imports  of 
sulfanilic  acid  from  Hungary  and 
Pfirtugal  that  arf  alleged  to  be  sold  in 


'  Thp  products  covered  by  thes*-  investigatiDiis  are 
all  grades  of  suiranilic  acid  which  include  lH<:hni(;al 
(or  crude)  sulfanilic  acid,  refined  (or  purified) 
sulfanilic  acid,  and  sodium  salt  of  sulfanilic  acid 
(sodium  sulfanilate). 


the  United  States  at  less  than  fair  value. 
Unless  the  Department  of  Commerce 
extends  the  time  f(jr  initiation  pursuant 
to  sections  702(c)(1)(B)  or  732(c)(1)(B)  of 
the  Act  (19  U.S.C.  1671a(c)(l)(B)  or 
1673a(c)(l)(B)).  the  Commission  must 
reach  preliminarv  determinations  in 
countervailing  duty  and  antidumping 
investigations  in  45  davs.  or  in  tiiis  case 
by  November  13.  2001   The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  November  20,  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Iim 
McClure  (202-205-3191 ).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SVV.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  publir;  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dn(  kt'ts  ii^iti   u'lv   t'lil'puhlic. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  September  28,  2001.  by 
National  Ford  Chemical  Co.  of  Fort  Mill. 
SC. 

Participation  in  the  investigations  and 
public  service  list  — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretarv 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register  Industrial  users 
and  (it  thf  nit'r(  handisc  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appt-ar  as  parties  in 
Commission  cc)unter\  ailing  dutv  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  (;ontaining  thi'  names  and  addresses 
of  all  persons,  or  their  representatives. 
who  are  parties  to  these  investigations 


upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  IBPII  under  an 
administrative  protective  order  (APOl 
and  BPI  ser\'ice  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  October 
18.  2001.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SVV.. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Iim  McClure  (202-205-3191) 
not  later  than  October  16.  2001.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectivelv 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  mav  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  mav 
submit  to  the  Commission  on  or  before 
October  23.  2001.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
te,stimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimonv  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6.  207.3. 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
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a  certificate  oi  service  must  be  timelv 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority;  Th«;se  investigations  are  beino 
conducteii  under  authority  of  title  V'll  of  ihe 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207  12  of  the 
Commission's  rules. 

Issued:  October  1.  2001. 
By  order  of  the  ('.ommission. 
Donna  R.  Knehnke. 

Serrctan' 

|FR  Dof  ,  01-24'1H7  Filed  10-4-01;  H:4.t  ami 

BILLING  CODE  7020-02-*! 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Ignited 
States  International  Trade  Commission 


TIME  AND  DATE:  October  12. 

a.m. 


ZOOl  at  11 


PLACE:  Room  101.  500  E  Street  S\V.. 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-4 17-421  and  731- 

TA-953-963  (Preliminary)  (Carbon 
and  Alloy  Steel  Wire  Rod  from 
Brazil,  Canada,  Egypt.  Germany, 
Indonesia,  Mexico.  Moldova,  South 
Africa,  Trinidad  and  Tobago, 
Turkey,  Ukraine,  and  Venezuela) — 
briefing  and  vote  (The  Commission 
is  currently  scheduled  to  transmit 
its  determination  to  the  Secretary  of 
Commerce  on  October  15,  2001: 
Commissioners'  opinions  are 
currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  November  2.  2001.) 

5.  Outstanding  action  jaci;ets:  none 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  3.  2001. 

B\  order  of  the  Commission. 
Donna  R.  Koehnke. 
Sfcn'tan 

IFR  Doc.  01-25304  Filed  10-3-01,  3:11  pml 
BILUNG  CODE  702&-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comments  Requested 

ACTION:  Notice  of  infiirmation  collection 
under  review:  new  collection:  Violent 
Criminal  Apprehension  Program 
(VICAP)  Sexual  Assault  C:rini"  Analysis 
Report. 


The  Department  of  Justice  (DOJ). 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB!  for 
review  and  approval  in  at  (nrdaiK  c  u  ith 
the  procedures  of  the  Paperwori^ 
Reduction  Act  of  1995,  The  proposed 
information  collection  is  j)uhlished  to 
obtain  comments  from  the  public  and 
affected  agencies 

Public  comments  are  ent  duraged  and 
will  be  accepted  until  December  4, 
2001   We  request  written  comnK^nts  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information   Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  w^ll  ha\  t^ 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaiidit\-  nf  the 
methodologv  and  assumptions  used; 

(3)  Enhance  the  qualitv.  utility,  and 
claritv  of  the  informatinn  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  othrr 
technological  collection  techniques  or 
other  forms  of  information  tec  hniil'ig\ 
e.g..  permitting  electronic  suhnussKm  of 
responses. 

Comments  and/or  suggestions 
regarding  the  items{s)  contained  m  this 
notice.  especiali\'  rt^garding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Unit  Chief  Thomas  C  Knowles 
Super\'isorv  Special  .^gent,  \'U.A1'   t"Bl 
Academy,  Quantico,  \'A  22135. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 


(2)  Title  of  the  Form/Collection: 
Violent  Criminal  Apprehension  Program 
(VICAP)  Sexual  Assault  Crime  Analysis 
Report. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  to  be  assigned.  Department  of 
Justice,  Federal  Bureau  of  Investigation. 
Violent  Criminal  Apprehension  Program 
Unit. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  or  Tribal 
Government.  Brief  Abstract:  Collects 
data  of  crime  scenes  (e.g.,  unsolved 
murders)  for  analysis  by  VICAP  staff  of 
the  FBI.  Law  enforcement  agencies 
reporting  similar  pattern  crimes  will  be 
provided  information  to  initiate  a 
coordinated  multi-agency  investigation 
to  expedite  identification  and 
apprehension  of  violent  criminal 
offenders  (e.g..  serial  murderers). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondents  at  an 
average  of  one  hour  per  response. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  10,000  total  burden 
hours 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  601  D  Sir.-  *    \  W.  Suite  1600. 
Washington,  DC  200U4 

Dated  October  2,  2001. 
Rot)ert  B    Rrinj»s. 

Dt-puiimriii  iJearance  Officer.  Department  of 
Justice. 
(PR  Do< .  01-25082  Filed  10-4-01;  8:45  am] 

BtLLI^K>  C006  M1CMW-V 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  28,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
'OMB1  for  review  and  approval  in 
ii  I  nni.uu  r  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
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Kiny  dt  (202)  693-4129  or  email:  King- 
Darnn'l'inl  i^ov 

Comments  shouid  be  ^ont  to  Office  of 
Information  and  Regulatorv  Affairs, 
.\ttn:  OMB  DvA  Offifpr  for  DOL.  Office 
of  \1and!=;emi''nt  anci  Budget   Ro(3m 
10235,  \Va.shin«4tr)n.  DC  20503  ((202) 
395-731B).  within  30  davs  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  O.MB  is  pdrticuldrly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  rjf  information  is  necessary'  . 
for  the  proper  performance  of  the 
functKjns  of  the  agency,  including 
whether  thf-  information  will  have 
practic;ai  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validitv  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
riaritv  of  the  information  to  be 
collected;  and 

•  Minimize  the  ounien  'it  liu' 

t  ollection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  ap[)ropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agpncv:  Assistant  Secrelarv  for  Policy 
;ASP1 

Tvpf  0/  flf'V.'Mu    Revision  of  a 
currentlv  approved  collection 

Titlf^  National  ,-\c;ririiltural  Workers 
Survev  INAWS) 

OMB  S'lrjiti'T   I2J'.-()()44 

Affr'-'t'-d  Piihii:    Individuals  or 
households  and  Farms. 

Type  of  Hesp<^n'^p  Reporting. 

Frequencv:  .\nnuallv 

Xumher  of  Respnndpnts:  5,500. 

Sumhfr  of  Annual  Rpspnnses:  5.500. 

Estimatcr!  Timi^  Pfr  Response:  20 
minutes  to  conduct  emplover  interview*, 
and  80  minutes  to  conduct  employee 
interviews 

Tntdl  Burden  Hours-  5.840. 

Total  Annualized  Capital/Startup 
Costs  SO 

Total  Annual  Costs  (operating/ 
nuuntainins  systems  or  purchasing 
^1'n.icf'Sl  ,S0. 

Pf'^inptinn:  The  N.WVS  prn\  Kil^-.  data 
to  pubiu  and  private  service  programs 
and  dat.i  inaK  sis  which  ar'>  used  for  the 
plannint^,  implementing  and  evaluation 
of  farm  workers  programs  .Analysis 
provides  an  understanding  of  the 
manpower  resour(;es  available  to  the 
I '  S.  agriculture  and  th''  importance  r<f 
immigrant,  in  the  labor  market.  It  is  the 
'inl\  national  sources  of  data  on  the 


demographic  and  employment 
characteristics  of  farm  workers. 

Ira  Mills. 

Departmental  Clearance  Officer. 

|FR  Doc.  01-24985  Filed  lO-l-Ol:  8:45  amj 

BILUNG  CODE  4510-2»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  vv  u'    ]•  t^Tmination  decisions 
of  the  Secretary  of  Lahnr  are  issued  in 
accordance  with  appin  riiiic  law  and  are 
based  on  the  informatitm  obtained  by 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  mad^' 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  T.'FR  part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  tbe  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  (  ontract 
work  of  the  character  and  in  the 
localities  described  therein 

Good  cause  is  hereby  found  f(jr  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  O.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrar>'  to  the  public 
interest. 


General  wage  deteriniiuition 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  writtfm  notice 
is  received  b\  the  agencw  whiche\'er  is 
earlier.  These  decisions  an^  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5   ,\(;cordinglv.  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
cfintained  in  the  Government  Printing 
Office  (GPO)  document  entitled 

Cieneral  Wage  Determinations  Issued 
Under  The  Davis-Bacon  .And  Related 
.-\cts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Anv  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  bv  thf^  Department 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  mav  be  obtained  bv 
writing  to  the  U.S.  Department  of  Labor, 
Emplovment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
.•\ venue.  NW..  Rormi  S-3014. 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
(jovernment  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Linder  the  Davis-Bacon  and 
Related  .Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 
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General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
t>i\'w.access. gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC  this  27th  Day  of 
September  2001. 
Carl  |.  Poleskey. 

Chief.  Branch  of  Construction  Wage 

Determinations. 

(FR  nu,    01-24r.-3  Filed  10-4-01;  8:45  ami 

BiLLiNG   CODE    J'-,.   .  ■■    V 


NATIONAL  SCIENCE  FOUNDATION 
Committee  Management    Renewa 

The  NSF  Management  Official  having 
responsibility  for  the  DOE/NSF  Nuclear 
Science  Advisory  Committee  (#1176) 
has  determined  that  renewing  this 
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committee  for  another  two  years  is 
necessary  and  in  the  pubhc  interest  m 
connection  with  the  performance  of 
duties  imposed  upon  the  Director. 
National  Science  Foundation  I'NSF).  bv 
42  U.S.C,  1  ft  spq  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration. 

.■\uthoritv  for  this  committee  will 
expire  on  October  1.  2003,  unless  it  is 
renewed.  For  more  information,  please 
contact  Susanne  Boltnn.  NSF,  at  703/ 
292-7488 

Dated   ()(  lober  2.  2001. 
Susanne  Bolton. 
C.ommittPe  Management  Officer. 
FR  Dnr  fn-250q?  Filnri  10-4-01;  8:45  ami 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory-  Committee  Act  (Pub.  L.  92- 
463.  as  amended)  the  National  Science 
Foundation  announces  the  followint; 
meeting 

Same  .\dvisory  Committee  for 
Engineering  (#1170). 

Date/Time:  October  24.  2001/8:30  a.m.- 
.T  .30  p.m  :  October  25.  2001  8  30  a.m.-l  p.m. 

Place:  National  Siienre  Foundation.  4201 
Wilson  Boulevard,  .\rlington.  VA,  Room 
121i. 

Tvpf  of  Mpftmo  Open. 

Contact  Person  Dr.  Elbert  L  .Marsh. 
Deputy  .\ssistant  Dire<;tor  for  Engineering, 
National  Science  Foundation.  Suite  505. 
4201  Wilson  Boulevard.  .Arlington.  V,^ 
22230;  Telephone:  (703)  292-4609.  If  you  are 
attendmg  the  meeting  and  need  access  to  the 
NSF  building,  please  contact  Maxine  Byrd  at 
703-292-4601  or  at  mbyrd6-nsf.gov  so  that 
your  name  can  be  added  to  the  building 
access  list. 

Minutes  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  and  activities 

.4t;enda;Tbe  principal  focus  of  the 
torthcoming  meeting  will  be  on  strategic 
issues,  both  for  the  Directorate  and  the 
Foundation  as  a  whole.  The  (Committee  will 
also  address  matters  relating  to  the  future  of 
thf  engineering  profession,  and  engineering 
education 

Dated:  Ot:tobT  2,  2U(J1 
Su.sanne  Bolton. 

Commtttef  Management  Officer 

;FR  Do(    01-2')(W5  Filed  10-4-01.  8.45  ami 
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Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  dccorddiu.e  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463.  as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

iVome;  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (1173). 

Dofe/r/iTie;  October  16.  2001.  8  am-5:30 
pm  and  October  17,  2001,  8  am-3  pm. 

P/oce:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Blvd.,  .\ilin2lon 
VA. 

Type  of  Meeting:  Open, 

Contact  Person:  John  Willcinson,  Exei  uti\e 
Liaison  to  CEOSE,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230,  Phone  (703)  292-8741. 

Minutes:  May  be  obtained  from  the 
Executive  Liaison  at  the  above  address. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  broadening 
participation  in  science  and  engineering. 

Agenda 

Tuesday.  October  16,  2001,  8  am-5:30  pm 

8:00  am     Breakfast  with  NSF  Staff 

8:30  am     Welcome;  Approval  of  June  2001 

Minutes 
8;45  am    Report  of  Executive  Council 

Liaison 
9;00  am     CEOSE  Discussion  of  Cross-Cuttine 

Issues  and  Overview  of  the  Meeting 
10:45  am     Break 
11:00  am    Continuation  of  Discussion  of 

Cross-Cutting  Issues  and  Future  .'\genda 
12:00  pm     Lunch 
1:00  pm     Programs  to  Promote  Diversity  at 

Lucent  Technologies — Dr,  James  West 
2:00  pm     DOE/NSF  Partnership  to  Promote 

S&E  Diversity — Dr.  Peter  Falera:  I'pdate 

on  Building  Engineering  and  Scientific 

Talent — Dr,  Wanda  Ward 
3:15  pm     Break 

3:30  pm    Committee  Discussion 
4:00  pm     Discussion  with  the  Director. 

NSF— Dr.  Rita  Colwell 
4:45  pm     Presentation  of  Advisory 

Committee  Reports  from  CEOSE  Liaisons 
5:30  pm    Adjourn  for  the  day 

Wednesday,  October  17,  2001  8  am-3  pm 

8:00  am     Breakfast 

8:30  am     Committee  Discussion:  Report 

Planning  for  2002  CEOSE  Report 
10:30  am     Break 
11:00  am     Discussion  with  the  Deputy 

Director,  NSF — Dr.  loseph  Bordogna 
12:00  am     Lunch 
1:00  pm     Disaggregation  of  Demographu 

Data — Dr,  Samuel  Peng 
2:00  pm     Committee  Discussion  Wrap-Lip 

and  Future  Directions 
3:00  pm     Adjourn 

Dated:  October  2,  2001. 
Susanne  Bolton. 
Committee  .Management  Officer. 
IFR  Do,    01-25094  Filed  10-4-01.  8:45  am] 
BILUNG  CODE  7555-0  t-JH 


Advisory  Committee  for  Geosciences; 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  F-ederal 
Advisory  Committee  Act  (Pub,  L,  463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  ,\dvisorv  Committee  for 
(.eosciences;  Committee  of  Visitors  for  the 
Instrumentation  and  Facilities  Program  in  the 
Division  of  Earth  Sciences  (1755), 

Datrs/Time:  October  24-26,  2001;  8:30 
am-5  pm  eat.h  day. 

Place:  Room  770.  NSF,  4201  Wilson 
Boulevard,  .■\rlington.  VA, 

Type  of  Meeting.  Part-Open — (see  .\genda. 
below). 

Contact  Person:  Dr,  David  Lambert. 
Program  Director,  Instrumentation  and 
Fa(  ililies  Program,  Division  of  Earth 
Sciences.  National  Science  Foundation,  4201 
Wilson  Boulevard,  .Xrlington,  V'.^  22230, 
Telephone:  (703)  292-855H, 

Purpose  of  Meeting:  To  carr\  nut 
Committee  of  Visitors  (CO\')  re\  iew, 
including  prog.ram  e\  aluation.  GPR.A 
assessments,  and  access  to  pri\ileged 
materials, 

.\genda 

Closed:  October  24  from  11:00-5:00— To 
review  the  merit  review  processes  covering 
funding  decisions  made  during  the 
immediately  preceding  three  fiscal  years  of 
the  Instrumentation  and  Facilities  Program, 

Open:  October  24  from  8:30-11  — 
Introductions,  charge  and  general  discussion 
of  selection  process.  October  25  from  8:30- 
5  &  October  26  from  8:30-5— To  assess  the 
results  of  NSF  program  in\('sfments  in  the 
Instrumentation  and  Facilities  Program,  This 
shall  involve  a  discussion  and  review  of 
results  focused  on  NSF  and  grantee  outputs 
and  related  outc;omes  achieved  or  realized 
during  the  preceding  three  fiscal  years.  These 
results  may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  The  proposals  being 
rc'\iewed  mc  lude  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under 
(4)  and  (6)  of  I'S  C.  552b(c),  of  the 
Co\ernment  in  the  Sunshine  .Act 

Dated:  October  2.  2001 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc,  01-25096  Filed  10-4-01;  8:45  am] 
BIUJNG  CODE  7$55-<)1-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  Generation  Company,  LLC; 
Dresden  Nuclear  Power  Station,  Units 
2  and  3  Exemption 

1.0     Background 

The  Exelon  Generation  Company. 
LLC,  (Exelon.  or  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DFR-19  and  DPR-25,  which 
authorizes  operation  of  the  Dresden 
Nuclear  Power  Station  (DNPS).  Units  2 
and  3.  respectively.  The  licenses 
provide,  among  other  things,  that  the 
facilities  are  subject  to  all  rules, 
regulations,  and  orders  of  the  I'.S, 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  two  boiling 
water  reactors  located  in  Grundy 
County,  Illinois. 

2.0     Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50.  section 
50..55a(g)(6)(ii)(A)(2)  incorporates 
American  Society  of  Mechanical 
Engineers  (ASME)  Code,  Section  XI. 
Table  I\VB-2500-l.  Item  Bl.12  of  ASME 
code.  Section  XI,  Table  IVVB-2500-1 
requires  that  all  longitudinal  reactor 
pressure  vessel  (RPV)  shell  welds  be 
inspected  during  each  ten-year 
inspection  interval.  Additionally,  item 
Bl.30  requires  that  the  shell-to-flange 
weld  be  inspected  during  each 
inspection  interval. 

In  its  submittal  dated  June  12.  2001. 
as  supplemented  by  a  letter  dated  luly 
23.  2001 ,  the  licensee  requested  an 
exemption  from  the  ASME  Code. 
Section  XI  requirements,  items  Bl.12 
and  Bl.30  of  Table  IWB-2500-1.  The 
licensee  requested  a  one  cycle  extension 
of  the  requirement  to  inspect  the  RPV 
welds  for  the  Dresden  Units  2  and  3  per 
the  provisions  of  10  CFR  50.55a(al(3)(ii) 
Specifically,  the  licensee  concluded  that 
compliance  with  the  specified 
requirements  of  this  section  would 
result  in  hardship  or  uousual  difficulty 
without  a  compensating  increase  in  the 
level  of  quality  and  safety. 

Until  recently,  the  licensee  intended 
to  use  standard  inspection  techniques 
on  RPV  welds  during  the  upcoming 
(17th)  refueling  outages  for  both  units 
The  outages  are  scheduled  for  Oc  tober 
2001  and  September  2002  for  Units  2 
and  3.  respectively.  Using  standard 
equipment,  the  licensee  projects  that 
they  would  be  able  to  inspect 
approximately  60  pertrent  of  the  length 
of  vertical  welds. 


In  order  to  improve  and  increase  their 
capability  to  perform  RP\'  weld 
examinations,  the  lir:ensee  proposes  tu 
implement  the  AIRIS  21  system.  The 
AIRIS  21  svstem  is  a  nondestructive 
examination  (NDE)  tool  developed  by 
IHI  Southwest  Technologies  (ISVVT). 
The  licensee  proposes  to  have  ISVVT 
install  the  new  system  and  inspect 
\'ertical  welds  along  the  lower  beltiine 
course  as  well  as  the  shell-to-flange 
weld  during  the  17th  refueling  outage 
for  both  units.  Co\erage  of  the  lower 
beltiine  course  is  not  obtdindble  using 
standard  inspection  techniques.  Using 
the  AIRIS  21  system,  the  licensee 
anticipates  examining  14  of  the  18 
\ertical  welds  as  well  as  the  shell-to- 
flange  weld  during  the  upf  oming  1 7th 
refueling  outage  for  both  units 
Approximately  90  percent  of  the  shell- 
to-flange  weld  IS  expected  tu  be 
examined  while  50  to  lOf)  percent  of  the 
vertical  welds  are  expected  to  be 
examined.  The  licensee  expects  to 
complete  examinations  for  the 
remaining  four  \ertical  welds  using  the 
AIRIS  21  svstem  in  the  IHth  refueling 
outage  for  both  units 

The  .MRIS  21  device  wili  require 
additional  refueling  bridge  support. 
Therefore,  in  order  to  inspect  all  of  the 
welds  required  by  the  ASME  C^ode 
during  the  17tli  refueling  outages. 
outage  time  would  be  increased  bv  64 
hours  according  to  the  licensee's 
estimates.  The  licensee  concludes  that 
this  considerable  extension  in  outage 
time  presents  undue  hardship. 

3.0     Discussion 

Pursuant  to  10  CFR  50  12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  C.FK  part  50,  when 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  or  safetv.  and  are 
consistent  with  the  common  defense 
and  security;  and  (2)  when  special 
circumstances  are  present.  According  to 
10  CFR  50.12(a)(2Kiii),  special 
circumstances  arc-  present  whenever 
compliance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted.  The  requested  schedular 
exemption  is  required  to  prevent  an 
extended  shutdown  of  the  faciiit\  for 
the  purpose  of  conchu  tint;  RP\' 
inservice  examinations.  In  additiun. 
according  to  10  CFR  50  12(a){2)(v), 
special  circumstanr  I's  are  also  present 
whenever  the  exemption  would  i)ro\ide 
only  temporary  relief  from  the 
applicable  regulation  The  requested 
exemption  is  only  needed  for  eight 


iniiiith-  lor  I  nit  2  and  24  months  for 
!  111!  <  to  achieve  increased  inspection 
cov(!rage  without  an  outage  schedule 
impact. 

As  described  in  the  staffs  safety 
evaluation  dated  September  28.  2001. 
the  staff  finds  that  the  deferral  of  the 
examinations  of  RPV  welds  for  one 
cycle  will  not  present  undue  risk  to  the 
public  and  the  AIRIS  21  system  is 
expected  to  result  in  a  more  complete 
inspection  during  future  outages.  The 
safety  evaluation  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland 
Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http;//www.nrc,gov 
(the  Electronic  Reading  Room). 

4.0     (onduMon 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest.  Also, 
special  circumstances  are  present 
Therefore,  the  Commission  hereby 
grants  Exelon  an  exemption  from  the 
requirements  of  10  CFR 
50.55a(g)(6)(ii)(A)(2)  fur  Dresden 
Nuclear  Power  Station.  Units  2  and  3. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviromnent  (66  FR  49713). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  2Bth  day 
of  September  2001. 

For  the  Nuclear  Regulatory  Commissiorj. 
John  A.  Zwolinski. 
Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  01-24999  Filed  10-4-01;  8.45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  IS  hereb)  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  8,  2001 : 

A  r.lo-sed  meeting  will  be  held  on  Tuesday. 
October  9,  2001,  at  10  a.m. 
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Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  tf)  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  ha\'e  an  interest  in 
the  matter  mav  also  bo  present 

The  General  Clounsel  of  the 
Commissirn.  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  .t 
U.S.C.  552b(c)(5).  (7).  (9)(A).  (9)(B).  and 
(10)  and  17  CFR  200.402(a)(5),  (7).  9(i). 
9(ii)  and  (lOj,  permit  consideration  of 
the  scheduled  matter  at  the  closed 
meeting. 

The  subject  matter  nf  the  closed 
meeting  scheduled  for  Tuesday.  October 
9.  2001.  will  be: 

Institution  of  an  administrative  proceeding  of 

-in  f-'nforrpment  naturp- 

At  times,  changes  in  t^ommissum 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  U)  ascertain  what,  if 
anv.  matters  have  been  added,  deleted 
or  postponed,  please  contact;  The  Office 
of  the  Secretary-  at  (202)  942-7070. 

Dated:  October  2,  2001. 
lonathan  G  Kat/. 

,Sf'fT^'f(^r^ 

IFR  Due  01-25125  Filed  10-2-01;  4:10  pm| 
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FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:    ftb  FK  4M^2~. 
September  28,  2001).  , 

STATUS:  Open  Meeting 

PLACE:  4.o0  Fifth  Street   N\V 
Washingtnn.  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  \V"(int'sd,u  ,  0(  toher  >.  20(11  at 
10  a  m 

CHANGE  IN  THE  MEETING:  Deletion  of  Item. 

The  following  item  will  not  be 
considered  at  the  open  meeting 
scheduled  fcjr  Wednesdav.  October  3. 
2001:  Final  Rule  .Amendments  tn 
Broker-Dealer  Books  and  Records  Rule;, 
17a-3  and  1  7a-4  I'nder  the  Securities 
Exchange  Act  of  19:!4 

At  times,  changes  in  (Commission 
priorities  require  alterations  in  the 
schedulmg  of  me«^ting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretar>'  at  (202) 
942-7070 


Dated:  October  2.  2001. 
Innathan  ('•   Kat/. 

iifcrctan . 

IFR  Doc.  01-25126  Filed  10-2-01;  4:31  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  44874/September  28,  2001] 

Securities  Exchange  Act  of  1934; 
Exemptlve  Order  Pursuant  to  Section 
36<a)<1)  of  the  Securities  Exchange  Act 
of  1934  Issuing  Exemptlve  Relief  To 
Respond  to  Market  Developments 

Set:tion  u.  nf  the  Securities  Exchange 
Act  of  1934  iK\(  hange  Act)  authorizes 
the  CommissiDii.  bv  rule,  regulation,  or 
order,  to  exempt,  either  conditionally  or 
unconditionally,  any  person,  security, 
or  transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provisions  or  provisions  of  the 
Exc;hange  Act  or  anv  rule  or  regulation 
thereunder,  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest,  and  is  consistent 
with  the  protection  of  investors. 

Following  the  events  of  September  1 1 . 
2001.  trading-in  the  equitv  and  options 
markets  halted  for  four  days.  To 
facilitate  the  reopening  of  trading,  the 
Commission,  recognizing  that  purchases 
by  registrants  of  their  own  securities  can 
represent  an  important  source  of 
liquidity  to  maintain  fair  and  orderlv 
markets,  used  its  authority  under 
section  12(k)(2)  of  the  Exchange  Act  to 
relax  certain  regulatorv  provisir)ns  to 
permit  additional  flexibility  in  making 
such  purchases.'  While  there  is  no 
longer  an  emergency  and  the  markets 
are  functioning  well,  nonetheless,  under 
the  current  highly  unusual 
circumstances,  it  continues  to  be  useful 
to  facilitate  issuers  repurchases  to 
enhance  orderly  markets  We  belie\e 
that  this  exemption  \ivn\  iding  similar 
relief  is  appropriate  in  the  public 
interest.  This  exemption,  particularly  in 
light  of  the  other  provisions  of  Rule 
10b-18that  remain  appiir  able  and  its 
limited  duration,  is  consistent  with  the 
protection  of  investors. 

.'\rcordingly. 

It  IS  Ordf^rp'd.  pursuant  to  section  36 
of  the  Exchange  .At  t.  th.il. 

In  connection  with  .i  Rule  lOb-18 
purchase-  or  with  a  Rule  lOb-18  bid 
that  is  made  during  the  period  covered 
bv  this  Order  bv  the  use  of  anv  means 


'  Sej.iirities  Exchange  Act  Release  Ntj  44791 
(.September  14.  2001).  Securities  Exchange  Act 
Release  No.  44827  (September  21.  2(X)1) 

'Terms  used  in  this  order  have  the  same  meaning 
as  those  terms  used  in  Exchange  Act  Rule  lOb-18 
unless  stated  otherwise 


or  instrumentality  of  interstate 
commerce  or  of  the  mails,  or  of  any 
facility  of  any  national  securities 
exchange,  an  issuer,  or  an  affiliated 
purchaser  of  the  issuer,  shall  not  be 
deemed  to  have  violated  section  9(a)(2] 
of  the  Exchange  Act  or  Rule  lOb-5 
under  the  Exchange  Act,  solely  by 
reason  of  the  time  or  price  at  which  its 
Rule  lOb-18  bids  or  Rule  lOb-18 
purchases  are  made  or  the  amount  of 
such  bids  or  purchases  or  the  number  of 
brokers  or  dealers  used  in  connection 
with  such  bids  or  purchases  if  the  issuer 
or  affiliated  purchaser  of  the  issuer 
meets  all  of  the  conditions  in  Rule  10b- 
18  '  with  the  exception  that: 

1  The  timing  condition  in  paragraph 
(b)(2)  may  be  satisfied  by  an  issuer 
whose  security  has  an  average  daily 
trading  volume  (.■MDTV)  value  of 
SI. 000. 000  or  more  and  a  public  float 
value  of  SI  50  million  or  more  if  that 
issuer  effects  purchases  that  (a)  do  not 
constitute  the  opening  transaction  in  the 
security,  and  (b)  occur  up  to  the  ten 
minutes  before  the  scheduled  close  of 
trading  on  the  primary  market  for  such 
security:  and 

2.  The  volume  condition  of  paragraph 
(b)(4)  may  be  satisfied  if  the  issuer 
makes  all  Rule  lOb-18  purchases  other 
than  block  purchases  of  a  reported  or 
exchange  traded  security  in  an  amount 
that,  when  added  to  the  amount  of  all 
other  Rule  10b— 18  purchases,  other  than 
block  purchases,  from  or  through  a 
broker  or  dealer  effected  by  or  for  the 
issuer  or  an  affiliated  purchaser  of  the 
issuer  on  that  day.  does  not  exceed  100 
percent  of  the  trading  volume 
(excluding  the  week  of  September  10. 
2001  from  the  four  week  calculation)  tVir 
that  securitv:  ■*  and 

It  is  Further  Ordered  that. 

Nfitwithstanding  the  pooling-of- 
interest  provisions  in  the  Accounting 
Principles  Board  Opinion  No.  16. 
Business  Combinations,  and  the  related 
interpretations  of  the  American  Institute 
of  Certified  Public  Accountants, 


Mi  (pIIkt  roiiditKins  of  Rule  10t>-ia  remain  in 
ifti'i !.  ii)(  luiimg  Ihr  timing  (  onditinn  with  respect 
In  issiKTs  uhiise  ■>«  iirillfs  dn  not  ini'et  the 
S1.(K)().()0<)  ,Hv.T,ig('  d.iilv  tradins  volume  (ADTV) 
valuf  and  SI  50  rnjllinii  piiMii  tlfwl  test  stnlcd  in 
paragrnph  1  ,il)i)\t>,  ,M)T\' .ind  jnihli'  fliMl  sliull  hr 
di'lBrmiritvj  in  ^  mannrr  i  imsisti'nl  with  1  7  ( IFR 
242. 1(K)  This  Ordrr  is  spparnlc  triini  tln'  KmiTgi'in  v 
Order  issued  tin  Si'ptcmthT  14.  2001  and  I'xtcndf'd 
iiti  .SpptemU-r  JI    2001    .Scf  iirilii's  F\(  ha[ii»i'  .\i  I 
KfltMSf  Nil.  447<il  ISeptrmU'r  14    2001),  .Sp(  virilies 
Kx(  liange  .■Xct  Rpleasc  Nd   44H27  IScptcmbi."-  21. 
20011. 

""  The  four-week  Iradini;  vihinie  i  .ili  iilaliun 
exi;ludes  the  week  nf  SeptenitxT  !().  2001    For 
example,  if  an  issuer  s  Rule  10i>-lH  purchases  cm  ( iir 
on  Octolier  2.  2001.  the  four  i  iilerdar  week  trading 
volume  (.all  ulation  should  be  delennmed  using  the 
calendar  weeks  beginninj;  on  .August  27lh. 
.September  :trd.  .September  17th.  and  Seplemlwr 
24th 
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consensuses  of  the  Financial 
Accounting  Standards  Board's  Emerging 
Issues  Task  Force,  rules  and  regulations 
of  the  Commission  and  Interpretations 
by  its  staff,  and  other  authoritative 
accounting  guidance,  acquisitions  by 
registrants  of  their  own  equity  securities 
during  the  period  covered  by  this  Order 
will  not  affect  the  availability  of 
pooling-of-interests  accounting  and. 
accordingly,  a  registrant's  financial 
statements  will  not  be  misleading  or 
inaccurate  solely  because  the  registrant 
has  engaged  in  such  purchases  and  has 
accounted  for  its  business  combination 
transactions  as  a  pooling  of  interests/' 

This  Order  shall  be  effective 
beginning  on  October  1.  2001  through 
October  12,  2001. 

By  the  (ximmission. 

Margaret  H.  McFarland, 

Df'putv  SfTKlan'. 

IFR  Uor   01-24^194  Kilcd  l()-4-()l;  84.^)  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  1934  Release 
No.  44871] 

Order  Regarding  Government 
Securtties  Reconciliations 

September  28,  2(J01 

Section  36  of  the  Securities  Exchange 
Act  of  1934  (  "Exchange  Act")  authorizes 
the  Commission,  by  rule,  regulation,  or 
order,  to  conditionally  or 
unconditionally  exempt  an\  person. 
security,  or  transaction,  or  anv  class  or 
classes  of  persons,  securities,  or 
transacti(ms.  from  any  provision  or 
provisions  of  the  Exchange  Act  or  anv 
rule  or  regulation  thereunder,  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest, 
and  is  consistent  with  the  protection  of 
investors.  In  light  of  the  events  of 
September  11.  2001,  the  Commission 
has  determined  to  provide  broker- 
dealers  with  further  relief  under 
Exchange  Act  Rules  15c3-l  and  15c3- 
3  to  facilitate  the  orderly  reconciliation 
of  transactions  in  government  securities. 
Accordingly. 

it  is  ordered,  pursuant  to  Section  36 
of  the  Exchange  Act,  that. 

Broker-dealers  need  not  consider  the 
days  September  24,  2001  through 


Our  autiiuntv  iindpr  Sc<  lion  Jti  cxtfiui-,  tn  ,in\ 
prn\  ision  of  thp  Exc  hdiiK''  -^i  t  or  ifny  rule  i  'i 
rcguliiluin  thiTfuiirlcr   Kosjulrttion  .S-X  «,)v 
jiromulRiiti'il   in  pan.  under  ihc  diilhorit\  n(  ihi' 
K\(  haii^e  .■Xr.t.  We  at  kiiowledpe  tli.d  mii  ,!■  t.i.n    h\ 
ne(;es>,itv,  also  will  affeit  filinKs  nndiT  th>   ntln  r 
proM>i(ins  of  ttie  spturities  law-  ttial  riHi^uir''  filint-'' 
111  he  m  I  (nn|)lidn(  e  wilfi  Kegiilalion  S-\ 


October  5.  2001,  inclusive,  as  business 
or  calendar  days  for  purposes  of  taking 
deductions,  when  computing  net  capital 
under  Rule  1.5c3-l  or  for  purposes  of 
determining  the  amount  of  cash  and/or 
qualified  securities  required  to  be 
maintained  in  a  '  S[)ec:ial  Reserve  Bank 
Account  for  the  Exchisi\e  Benefit  of 
Customers"  in  accordance  with  the 
formula  set  forth  in  Exhibit  A  \n  Rule 
15c3-3,  arising  from  aged  fail 
transactions  in  go\ernment  securities 
and  unresohed  reconciliation 
differences  with  accounts  or  clearing 
corporations  or  depositories  involving 
go\'ernment  securities. 

B\  the  ( .iiniinission 
Margaret  H.  MrFarland, 
Deputy  Secretah 

iPR  Dor    m-24P80  Filed  10-4-01;  8:4.";  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44861;  File  No.  SR-Amex- 
2001-59] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  lmrT>ediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  Proposed  Rule  324 

.Se[)tenil)er  2r    JOUl 

Pursuant  to  Section  19ibKl)  of  the 
Securities  Exchange  Act  1934  ("Act"  or 
"Ex(  hange  Act").'  and  Rule  19b—4 
thereunder.-'  notice  is  hereby  given  that 
on  August  7.  2001 .  the  American  Stock 
Exchange  LLf^  (   Amex"  or  "Exchange  "} 
filed  with  the  Securities  and  Exchange 
C'ommission  (SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  !.  II.  and  III  below,  which  Items 
have  been  prepared  bv  .Xmev  The 
Commission  is  publishing:  ttus  notice  to 
solicit  c:omments  on  the  proposed  rule 
c:hange  from  interested  persons 

I.  Self-Regualtory  Organization's 
Statement  of  the  Terms  of  Substani  e  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt 
Exchange  Rule  ^24  to  require  each 
member  not  associated  with  .i  member 
organization  and  eac  h  ineinber 
organization  primarilv  engaged  as  an 
agent  in  executing  transactions  on  the 
Floor  to  maintain  a  detailed,  written 
record  of  eac  h  type  of  compensation 
arrangement  that  it  enters  into  with 
other  members  as  well  as  customers. 

The  text  of  the  proposed  rule  i  hanue 
is  available  at  the  Office  of  the 


Secretary,  the  Amex  and  at  the 
Commission. 

11.  Self-Regulator\  Orjjani/ation's 
Statement  of  the  Purpose  of   .ind 

Statutor\  Rasis  for   the  frnpusei)  ktile 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Amex 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  Statutory 
Basis  for.  the  Proposed  Rule  Change 

1 .  Purpose 

The  Exchange  is  implementing 
examination  procedures  similar  to  those 
[  r<M     isly  adopted  by  the  NYSE  to 
ie\  iiu  Floor  broker  activity  to 
determine  if  a  broker  is  sharing  in  the 
profits  generated  in  customer  accounts. 
In  connection  with  these  new 
examination  procedures,  the  Amex  is 
proposing  to  ndnpt  a  rule,  similar  to 
NYSERui-  44ni   that  would  require 
each  member  not  associated  with  a 
member  organization  and  each  member 
organization  primarily  engaged  as  an 
agent  in  executing  transactions  on  the 
Floor,  to  maintain  a  detailed,  written 
record  of  each  type  of  compensation 
arrangement  that  it  enters  info  with 
other  members  as  well  as  all  other 
customers.  The  Exchange's  Tinancial 
examiners  will  use  these  records  in 
conducting  reviews  to  determine  if  there 
were  possible  violations  of  Section  11(a) 
of  the  Act  '  or  Exchange  rules. 

The  proposed  rule  would  apply  to 
members  and  member  organizations 
primarily  engaged  as  agents  in  executing 
transactions  on  the  Floor  of  the 
Exchange.  It  would  specifv'  a  type  of 
record,  i.e.,  a  record  of  compensation 
arrangements,  in  addition  to  records  to 
be  maintained  under  Exchange  Act 
Rules  17a-3  and  17a-4.'»  The  proposed 
rule  would  exclude  the  following 
compensation  arrangements  from  the 
requirement  to  maintain  a  written 
record: 

(1)  Arrangements  involving  gross 
compensation  of  less  than  $5,000  per 
year,  and 

(2)  Arrangements  involving  order 
transmitted  solely  through  the 
Exchange's  electronic  order  routing 
system. 


■  i.^  t  .s(.  r«s(b)ni, 

M7C:FR  240  19l>-^. 


MSi;  S.C  78k(a). 

1 17  CFR  240  178-3  and  17  CFR  240  17»-4 
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The  Exchange  is  proposing  to  exclude 
orders  transmitted  solely  through  the 

Exchange's  electronic  order  routing 
system  bee  ause  the  Exchange  believes 
that  the  audit  trail  capabilities  of  this 
system  prevent  trading  improprieties  by 
independent  Floor  brokers  The 
Exchange  also  is  proposing  to  exclude 
"upstairs"  {i.e..  off  the  Floor)  members 
and  member  organizations  from  the 
requirement  to  keep  records  of 
compensation  arrangements 
Independent  brokers  do  not  generally 
have  the  independent  supervisory- 
structures  and  the  formalized  internal 
super\'isorv  oversight  that  upstairs 
organizations  ha\e  since  many 
independent  brokers  act  as  sole 
proprietors  with  limited  rustomtT  anci 
product  basf 

2.  Statutory  Basis  I 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,'  in  general,  and  furthers  the 


ihiecti 


of  Section  6(b)(5),''  in 


particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulativt' 
acts  and  practices,  to  promote  lust  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  m.irkpt  system,  and.  in 
general,  V.i  protect  investors  cind  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 

B  Selt-Rpgulatory-  Organization 's 
Statpnwnt  on  Burden  nn  Competition 

The  Exchanne  dries  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furthfranre 
of  the  purposes  nf  the  .\c\. 

C  Self -Regulator.-  Organization's 

Statement  on  Comments  nn  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  tr)  Section  m(b)(3)(A)  of  the 
AcA  '  and  Rule  19b-4(f)(6)  thereunder." 
the  proposed  rule  change  has  become 
effective  upon  filing  as  its  effects  a 
(.hange  that:  (1)  Does  not  significantly 
affect  the  protectum  of  investors  or  the 


!,■)  1    i.e.,  -fiflb). 
•'15U,S,C.  78nb)(S) 
■  15i;.SC78s(b)(3)(A), 
"I7(;FR240  19b-4in(6), 


public  interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  for  30  days  from  the  date  nf 
filing,  and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  before  the 
filing  date. 

At  any  tine  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  mav  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  actitm  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington,  DC  2054^-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offu  e  of  the  Amex.  .-Ml 
submissions  should  refer  to  File  No, 
SR-Amex-2001-59  and  should  be 
submitted  by  October  26.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorilN 

Margaret  ti.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  01-24975  Filed  10-^J-(J1    h  4-1  ...ml 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Amending  Exchange  Rule  220  Relating 
to  Floor  Broker  Acceptance  of  Orders 
at  the  Specialist's  Post 

()( tuber  1.  2001, 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on  October 
1,  2001,  the  Amercian  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items,  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  220  tf)  allow  floor 
brokers  to  accept  orders  over  telephones 
at  or  near  the  specialist's  post. ' 

The  text  of  tiie  proposed  rule  change 
appears  below.  .New  text  is  in  italics: 
deletions  are  in  brackets. 

Section  6.  Floor  Wires 

Rule  220     Communications  to  and  on 
the  Floor 

No  member  shall  establish  or 
maintain  any  telephonic  or  electronic 
communication  between  the  Floor  and 
any  other  location,  or  between  locations 
on  the  Floor,  without  the  prior  written 
approval  of  the  Exchange. 

Commentary 

01     With  the  approval  of  the 
Exchange,  a  member  or  member 
organization  may  establish  and  maintain 
a  telephone  line  which  permits  a  non- 


'17(:FR200.3O-3(a)(12). 


'  15  t  .S.C,  ■8s(b)(l) 

-  17{;FR  240  !9l>-4, 

'Thf  Kxc  haiin(>  previouslv  nipd  nolirc  of  Ihcsp 
aincndmi'iits  nn  .ScptPintHT  h,  liOOl    Hnwi'ver,  thd! 
nolid"  (iifl  not  bornme  immeiii.ilt'ls  iippraliv«>   Spf 
SR-,\!ii.'x-2()01-71,  Rplcas.'  N(,    14-44810 
iSrpI.-mtiPr  18,  2001),  Bf)  KK  4t)ll,5J  lSpptpmt)er  25, 
2001 1   In  this  Nntup  |SK-.'\rnf\-2(Kn-8:t).  the 
tixch.iiiKP  Miaki-s  itleniii  al  anifndnn'nts  and 
reqiii-sls  that  thcv  Ix'  minnMlialrlv  opprativp  on 
OttolHT  1,  2001   Tplpphiinp  ( iinvprsatiiin  with 
Claire  Mrtirath.  \'i(  p-Frp-iidpnl  and  Dppiitv  (rpnpral 
Counsel,  ,Arnpx,  and  Florpnip  Harmon,  Spnior 
.SpfKual  C'juinsfl.  Division  ot  Marki't  KpKulaliuii. 
SE(:(()(.tot).T  1,  2001) 
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mpinber  located  off  thr  Floor  to 
communicatp  with  such  member  or 
member  organization  on  the  Floor. 
Except  as  provided  in  CommenUin    03 
below.  [Tjthe  Exchange  will  not  approve 
the  use  of  a  portable  telephone  or  other 
portable  communication  device  on  the 
Floor  which  would  permit  direct  voice 
communication  between  members  and 
non-members. 

.02     No  change. 

O.y     With  the  approval  of  the 
Exchange,  floor  brokers  may  use 
wireless  telephone  devices  to  receive  off- 
floor  orders  f rem  any  source  I  i.e.. 
members,  broker-dealers,  non-broker- 
dealers,  or  public  customers)  at  the 
specialist's  post  where  the  sei  uritv  is 
traded.  The  following  requirements  and 
conditions  shall  apply  to  the  floor 
broker's  use  of  telephone  senices  at  the 
specialist's.post: 

(1)  Only  those  quotations  that  have 
been  publicly  disseminated  pursuant  tn 
SEC  Rule  1  lAcl-1  may  be  provided 
over  telephones  at  or  near  the 
specialist's  post. 

(2)  Floor  Brokers  may  onlv  receive 
orders  over  the  telephone  lines  at  the 
specialist  post  or  the  wireless  telephone 
device  during  outgoing  telephone  calls 
initiated  by  the  floor  brokers. 

(3)  Only  those  floor  brokers  properly 
qualified  in  accordance  with  applicable 
rules  and  regulations  mav  accept  orders 
from  public  c  ustomers  pursuant  tn  this 
(Aimment(ir\ 

.04  (.n.^l     No  change. 
.05  |,04|     No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
and  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
stattjments  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Exchange  rules  and  policies  currently 
prohibit  floor  brokers  from  taking  orders 
from  off-floor  at  the  specialist's  post  and 
require  off-floor  orders  to  be  received  at 
the  floor  broker's  booth.  The  Exchange 
believes  that  this  prohibition,  at  times. 


impacts  the  fast  and  effifii^nt  routing 
and  execution  of  order.s  at  the  Exchange. 
Therefore,  the  Exchange  is  now 
proposing  to  amend  Ex  hanu*'  Rule  220 
regarding  rommunii  atinns  tn  and  on  thf 
floor  to  allow  floor  brokers  to  use 
telephones  at  or  near  the  speciahst's 
post  or  Exchange-provided  wireless 
telephone  devices  to  receive  off-floor 
orders  from  aiu  source  (i.e.,  members, 
broker-dealers,  non-broker-dealers  or 
public  customers).  However,  such 
orders  would  onlv  be  permitted  to  be 
received  during  outgoing  conversations 
initiated  bv  the  floor  broker  Thf' 
Exchange  notes  that  the  wireless 
telephone  devices  currently  in  use  by 
\he  Exchange  would  need  to  be 
rec;onfigured  to  allow  outgoing  phone 
calls  to  be  made  Members  and  their 
employees  would  continue  to  be 
prohibited  from  using  personal  wireless 
\'oi(,e  communii  ation  devices  on  the 
trading  floor. 

In  addition,  the  following 
requirements  and  conditions  would 
<ip[)ly  to  the  floor  brokers'  use  of 
telephone  ser\'ices  at  or  near  the 
specialists  post:  (i)  Onh'  those 
quotations  that  ha\  e  been  publicly 
diss(>minated  pursuant  to  SEC  Rule 
llAcl-1  ma\' l)e  provided  over 
telephones  at  or  near  the  specialist's 
post;  (iij  floor  brokers  mav  onlv  receive 
orders  over  the  telephones  during 
outgoing  telephone  t  alls  that  they  have 
initiateii;  and  (iii)  only  those  floor 
brokers  properly  qualified  in  accordance 
with  applicable  rules  and  regulation'; 
may  acicept  orders  from  piiblii 
customers /^  7'he  Exc  hange's  poiii  \ 
regarding  the  use  oi  time  clocks  at  the 
specialist  post  would  also  be  amended 
to  allow  floor  brokers  receiving  orders 
over  the  teleph(me  at  or  near  a  specialist 
post  to  use  the  tune  clock  to  stamp  such 
order. 

The  Exchange  intends  to  police 
compliance  with  the  conditions 
applicable  to  use  of  telephones  by  floor 
brokers  for  the  receipt  of  orders  at  the 
specialist's  post  through  mersight  and 
re\'iew  of  complaints  from  members  at 
the  trading  posts  as  well  as  obser\'ations 
of  floor  offic;ials  and  Exchange 
personnel 

The  Exchange  belie\es  that  the  use  of 
the  telephones  b\  floor  brokers  to 
receive  off-floor  orders  would  provide 
more  efficient  order  routing  and 
execution,  increase  the  speed  of 
execution,  and  satisf\-  member  and  non- 


-•  Knr  ev.iniplc   111 » ••  iir-k'  r^   i'  i  i-pting  orders  from 
piitiiic  ciistoini'r'-  .ire  ri'miiri'ti  Id  b*  qualiHeu 
pursudiit  In  K\r  hanjji'  Rule  341.  Any  floor  broker 
rtc  I  cfilinj;  ail  oriicr  from  a  public  customer  is 
rf(|uirr(t  Ui  \n-  Series  7  qualified  and  registered  with 
the  bxchange  by  s  member  organization  approved 
to  conduct  non-member  customer  business. 


member  customers  in  an  increasingly 
competitive  environment. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  '•  in  general  and 
furthers  the  objectives  of  section 
6(b)(5)  •^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

The  Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(c)(3)(B)  of  the  Act.'  Under  this 
section,  it  is  the  Exchange's 
responsibility  to  prescribe  standards  for 
training,  experience  and  competence  for 
persons  associated  with  Exchange 
members  and  member  organizations. 
The  Exchange  believes  that  this 
proposed  rule  change  will  establish  an 
additional  mechanism  for  the 
administration  of  the  education 
program,  which  will  enable  registered 
persons  to  satisf\'  their  continuing 
education  obligations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

Ill   Dale  nf  FfTp<  tiveness  of  the 
Proposed  Rule  (;hdnt;e  arui  I  immg  for 
C^ommission  .Xituin 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act "  and  subparagraph  (f)(6)  of 
Rule  19b— 4  **  thereunder  becau.se  it  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition:  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate;  and 
the  Exchange  has  given  the  Commission 


M5U.S.C.  78flb) 
•15US.C  7«f(b)(S) 
'15U.S.C  7flf(cl(:t)IB) 
•15  1I.S.C  78s(b)(3)(A| 
•17CFR240.19b-«(n(6|. 
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written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  davs  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
mav  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessan.'  or 
appropriate  in  the  public  interest,  for 
the  protection  of  invpstors.  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Commission  notes  that  under  rule 
iqb— KnCSJdiii.  the  proposal  does  not 
become  operati\'t'  for  ^^0  davs  after  the 
date  of  its  filing,  or  such  shorter  time  as 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest   Tlu' 
E.xchange  has  requested  that  the 
Commission  wau'e  the  five-da\  pre- 
filing  requirement  and  designate  that 
the  proposed  rule  become  operative  lui 
C)ctf)ber  1.  2001  due  to  tht'  >-^mergen(  v 
situation  caused  bv  the  attack,  on  and 
destruction  of  th»'  World  Trade  Center 
on  September  11,  2001  and  the  rt^sulting 
limitations  on  the  Exchang>^'s  trading 
floor  svstems  including  its  wired 
telephone  lines. 

Tne  ('ommission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-da\'  pre-filing 
requirement  and  designate  the  [jmposal 
immediately  operative  on  October  1. 
2001    Accelerating  the  operative  date 
and  waning  the  pre-filing  requirement 
will  aid  the  E.xchange  in  overcoming  the 
damage  caused  to  its  telephone  lines  by 
the  destrue.tion  of  the  World  Trade 
(Center  on  September  11.  2001.  For  this 
reason,  the  Commission  finds  good 
causf  to  designate  that  the  proposal 
bec:omf'  (iperativf  on  ()c:tober  1.  2001. 

rV'.  Solicitation  of  Comments 

Interested  persons  ar»'  in\  ited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whf-ther  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Ciommission.  450  Fifth  Street  N'W. 
Washingtfin.  DC  2054'^OfiOM.  Clopies  of 
the  submission,  all  subsecjuent 
amendments,  all  written  statements 
with  respec:t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
that  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Publu.  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-83  and  should  be 
submitted  by  October  26.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarlanil. 
Deputy  Spcretary. 
I  PR  Doc  01-24995  Filed  10-^-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^14862;  File  No.  SR-CBOE- 
2001-33) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  To  Step-Up 
From  the  Designated  Primary  Market 
Maker's  Autoquote  Price 

September  27.  2001. 

On  June  14.  2001,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Ex(  hange  Act  of  1934  (the  "Act  ").'  and 
Rule  19b-4  thereunder.-'  On  August  Ui. 
2001.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  proposed  rule  change 
would  clarif\-,  for  purposes  of  automatic 
step-up.  that  the  term  "Exchanges  best 
bid  or  offer"  would  refer  to  the 
Designated  Primary  Market  Maker's 
("DPM")  Autoquote  price  or  the  price 
from  the  DPM's  proprietarv  automated 
quotation  updating  system 

The  proposed  nile  (hange  was 
published  for  ( omment  in  the  Federal 
Register  on  August  23.  2001.^  The 
C-ominission  received  no  c  omments  on 
the  pr(jposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


'"17CFR20O.3O-3(a)(12). 

'15  U.S.C.  78(b)(1) 

n7CFR  240  l'}b-4 

'See  lefler  to  Debhy  Flynn   Assistant  Dirwinr 
Division  of  Market  Regulation   (>)mmission.  from 
Steve  Youhn.  .Mlorney.  CBOE.  ilaleil  .August  15. 
2001  (•■AmeiKiment  No.  1)" 

■*  .Sep  Securities  Exchange  .Act  KelnaM;  No  44718 
(August  17.  2001).  bfi  FR  44)91 


exchange  '■  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act" 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  ot  the  Act "  because, 
by  limiting  the  Exchange's  best  bid  or 
offer  for  purposes  of  the  step-up  feature 
of  the  Exchange's  Retail  Automatic 
Execution  System  to  the  ,-\utoqut)te 
price  as  established  by  the  DPM  or  the 
DPM's  proprietarv  automated  quotation 
updating  system,  the  proposal  should 
ensure  that  the  step-up  feature  uses  a 
quote  that  more  accurately  reflects  the 
prevailing  market.  Therefore,  the 
Commission  finds  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and. 
m  general,  to  protect  investors  and  the 
public  interest. 

It  is  therefore  ordered,  pursuant  to 
.Section  19(b)(2)  of  the  Av.X."  that  the 
proposed  rule  change  (SR-CBOE-2001- 
^3)  be.  and  it  hereby  is.  approved, 

t  nr  ihe  Commission,  hv  th>'  Division  of 
M.iikfl  Regulation.  piirsuHiit  to  delegated 
iiiithr-ritN-  '' 

Margaret  H,  McFarland, 
Dt'put\  Srirvtan. 

!F-R  no(    ()!-:'4<l74  Filed  lU-4-01.  8:4.')  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44865;  File  No.  SR-CBOE- 
2001-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Modifying  Payment  of 
Exchange  Dues  From  Quarterly  to 
Monthly 

.September  1!H.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  20,  2001,  the  Chicago  Board 
Options  Exchange,  Incorporated 
(  "CBOE  "  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 


■'  In  approving  tliis  proposeil  rule  chaiigf.  tlif 
CUmimi.ssinn  antes  that  it  has  considered  the 
proposed  rule  s  impact  on  efficiencv.  competition. 
ami  capital  formation    15  t'  SC^  78c(f) 

'15  ISC.  78f. 
15  IIS.C.  78f(b)(5) 

"15  use   78s(b)(2). 

•'17CFR20O  30-3(a)(12). 

'  15  use.  78s(b)(l) 

M7CFR  240  19b-4 
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III  below,  which  Items  have  been 
prepared  b\'  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  its 
rules  and  fee  schedule  to  authorize 
monthlw  rather  than  quarterly,  billing 
and  collection  of  membership  dues 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  C^ommission.  the 
CBOE  included  statements  conf:eming 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  an\ 
comments  it  received  on  the  proposed 
rule  change.  The  te.xt  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  I\'  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Sf'U-Eegulatnn,-  Organization's 
Statpmt'nt  of  thp  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  bill  and  collect  Exchange 
membership  dues  more  equitably  and 
fairly  by  doing  it  on  a  monthh .  rather 
than  quarterly,  basis.  The  Exchange 
represents  that  it  has  been  its  recent 
experience  that  collecting  membership 
dues  only  four  times  a  year  can  cause 
the  dues  to  be  imposed  inequitabh 
upon  members  who  lease  their  seats  If 
a  quarterly  dues  pa\ment  comes  due  at 
a  time  when  the  member  is  between 
lessees  and  has  not  yet  found  someone 
new  to  lease  the  seat,  the  member  ends 
up  having  to  pay  three  months  worth  of 
dues  for  a  seat  he  is  not  even  using  The 
Exchange  believes  that  monthly,  instead 
of  quarterly,  billing  will  minimize  such 
occurrences,  and  increase  the  likelihood 
that  the  member  who  actually  uses  each 
seat  will  be  the  one  paying  the  dues. 
This  proposed  change  will  take  effect  on 
October  1.  2001. 

2  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  '  in  general,  and 
furthers  the  objectives  of  vSectit)n 
6(b)(4).'*  in  particular,  because  it  is 
designed  to  provide  for  the  equitable 


allocation  of  reasonable  dues,  fees,  and 
other  charges  among  CBOE  members. 

B  Self-Regulator}-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  prop.jseri  rule  change  will  impose 
an\'  burden  on  competition  nut 
nec:essary  or  appropriate  in  iiirit)>'i.i;i'  ■ 
of  the  purposes  of  the  Act. 

C  Self-Regulator,-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  (Change  Received  From 
Member^-,  Part ni pants,  or  Others 

.No  written  (  omments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  the 
proposed  rule  change  as  a  fee  change 
pursuant  to  .Section  iq(b)(3)(A)(ii)  of  the 
Act  '  and  Rule  19b-4(f)(2)  thereunder.^ 
.■\(.:c:ordingly,  the  prnposal  will  take 
effect  upon  filing  with  the  ( ■oininissidn 
At  any  time  within  60  da\  '^  of  the  filitm 
of  the  proposed  rule  change  th<' 
Commission  mav  summariU  abrngatr 
such  rule  change  if  it  appears  tn  the 
Commission  that  such  action  is 
necessar\'  or  appropriate  in  the  public 
interest,  for  the  protec  tion  d]  investors, 
nr  otherwise  in  furtheranc  c  n!  th>' 
purposes  of  the  .\(\ 

IV'.  Solicitation  of  Comment.s 

Interested  persons  are  in\itf(i  in 
submit  written  data.  \  iews.  and 
arguments  cone  erning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  t  nnsistent  with  the  .\(  \ 
Persons  making  written  submissintis 
should  file  six  copies  therer.f  witti  tin 
.SecTetar%  ,  .Securities  find  V.\<  h.iii;j>- 
C^ommissum.  4.5(1  I'lflh  ,Str>'et,  \  \\  . 
Washington.  DC  20.S49-43609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statt'meiits 
with  respect  tn  the  proposed  riil'' 
change  that  are  filed  with  the 
Commission,  and  all  written 
communK:ations  relating  to  thr 
proposed  ruhy  hange  betwi'i'ii  thi' 
Commission  and  anv  person  oilni  th.in 
those  that  ma\'  be  withheld  from  tlir 
public  in  ai;cordani;e  with  the 
|)rovisions  of  5  U.S.C.  5S2.  will  Iw 
available  for  inspe<tion  and  <  ofuitm  in 
the  Commission's  Public  RefereiK  r 
Room.  Copies  of  such  filing  u  ill  iNi   !» 
a\'ailable  for  inspe(  tion  ami  (  opMiii;  d! 
the  principal  office  of  the  CBOE  All 
submissions  should  refer  to  File  No. 


SK  -(  H(  )i;-2001-51  and  should  be 
submitted  by  October  26.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
TK  M       01-24978  Filed  10-4-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-14884   F.ie  Nc   SR   DTC- 
2001-12] 

Self-Regulatory  Organizations  The 
Depository  Trust  Company   Notice  ot 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Relating  to  the  Distribution  of  Notices 
of  Participants  and  Pledges 

September  28.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  2,  2001.  The  Depository  Trust 
Company  {  "DTC")  filed  with  the 
Securities  and  Exchange  Commission 
f  Commission  ")  the  proposed  rule 
hange  as  described  in  Items  I  and  II 
t"  ii  »\    v%  In:  h  iti  nis  have  been  prepared 
[  rimariK  t\  IJIC  The  Commission  is 
pii'iii^^timi;  !his  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
appr(i\  di  of  the  proposal. 

I  SeM-Rpgulator\  Onjani/ation  s 
Statement  of  the  Terms  of  Substant t  uf 
the  Proposed  Rule  (Change 

The  proposed  rule  change  permits 
DTC  to  serve  notices  on  participants  and 
pledgees  electronically  and  states 
service  is  deemed  given  at  the  time  the 
notices  are  made  available  or 
transmitted  to  such  participants  and 
pledgees.  In  addition,  the  proposed  rule 
change  discontinues  the  practice  of 
hard-copy  distribution  of  notices  to 
participant  boxes  maintained  by  DTC  on 
its  premises.  Subject  to  regulatory 
approval,  these  changes  will  be  effective 
October  1 , 2001 

II  S«'lf-RpKulat()rA  Oryani/alion  s 
Statement  of  the  Purpose  ul    and 
Statutory  Basis  for   the  Propos^'d  Kuli 
Change 

In  its  filing  with  the  tkimmission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  i*ule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  (  h  uiL'    The  text  of  these  statements 


Mil    .S.C    7HfIh). 
MSI    SC.  78ftb)(4). 


MS  U.S.C  78s(b)(3)(A)(ii). 


17  CFR  240  196-4(0(2). 
'17CFR200.3O-3(iJ(12). 
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mav  be  examined  at  the  places  specified 
in  Item  IV  below  DTC  has  prepared 

summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. - 

lAI  Sfilt-Re^ulnton.-  Organization's 
Statpment  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

Historically.  DTC  provided  its 
participants  and  pledgees  (hereinafter, 
collectively  referred  to  as 
■■participants")  with  notices  in  hard- 
copv  format  only.  Beginning  in  1997. 
DTC  also  made  such  notices,  most 
tvpicallv  known  as  Important  Notices, 
available  electronicallv  on  its  internet 
website,  www. DTC  org  This  site 
maintains  all  DTC  Important  Notices 
issued  over  the  most  recent  two 
complete  with  scanned  forms  and 
attachments. 

In  addition  to  the  website.  Important 
Notices  issued  over  the  most  recent 
thirty  dav  period  have  dlso  been 
available  electronicallv  in  the  IMPP 
function  on  DTCs  participant  terminal 
svstem  (■'PTS")  although  forms  and 
attachments  to  these  notices  are 
viewable  only  on  DTCs  website. 

DTC  and  its  participants  have  now 
gained  three  vears  of  experience  with 
the  electronic  deliver,'  of  Important 
Notices  over  the  internet,  a  delivery 
system  that  has  helped  DTC  provide  for 
the  prompt,  efficient,  and  time 
distribution  of  important  information. 
According,  to  further  automate  its 
services  and  reduce  the  inefficiencies 
and  costs  associated  with  the  manual 
production  of  phvsical  documents,  on 
October  1.  2001.  DTC  will  discontinue 
the  practice  of  hard-copy  distribution  of 
notices  to  participant  boxes  maintained 
by  DTC  on  its  premises  ' 

DTC  will  continue  to  provide 
participants  with  impnrtant  .Notices 
electronically,  at  this  time  via  the  DTC's 
internet  website  and  PTS  DTCs 
internet  website  will  also  include  a  nu 
fee  Important  notice  subscription 
servcie.  to  be  initiated  prior  tn  the 
implementation  of  the  proposed  rule 
change  This  new  service  wil  send  all 
registered  participants  and  non- 
participants  an  e-mail  alert  when  DTC^ 
Important  Nf)tices  are  posted  to  the 
website.  The  proposed  rule  change  will 
still  permit  DTC  to  alternatively  serve 
notices  on  participants  via  direct 
deliverv  or  US.  mail  delivery. 


ihf  (  <imlll!^^lun  has  modined  the  text  of  the 
sumriiin-'--  i)r<')Mr>'(l  by  DTC 

'  In  c,dlendar  year  2000  alone.  DTC  deliverpii 
approximately  3.000  Important  Nolices  in  hard- 
copy  format  to  participants,  printing  a  total  of 
approximately  17.525.400  pages. 


Specifically,  the  proposed  rule  change 
will  now  provide  that  any  notice  from 
DTC  tn  a  participant  shall  be  sufficiently 
served  if  the  notice  is  in  writing  and  is 
electronically  made  available  or 
transmitted  to  a  participant  by  any 
means  normally  employed  by  DTC  for 
the  delivery  of  electronic 
communications  to  such  participant. 
Alternatively,  anv  non-electronic  notice 
shall  be  sufficiently  served  on  a 
participant  if  it  is  in  writing  and  is 
delivered  or  mailed  to  the  participant's 
office  address.  Anv  notice,  if  made 
available  or  transmitted  electronically 
shall  be  deemed  to  have  been  given. 
respectively,  at  the  time  of  availability 
or  transmission.  An\  notice,  if  delivered 
or  mailed  shall  be  deemed  to  have  been 
given,  respectively,  at  the  time  of 
delivery  or  when  deposited  in  the 
United  States  Postal  Service  with 
[)()stage  thereon  prepaid, 

DTC  belives  that  the  proposed  rule 
(  hange  is  consistent  with  the 
requir^mfnts  of  Section  1 7A  of  the  Act  ■* 
and  the  rules  aiul  regulations 
thereunder  applicable  to  DTC  since  the 
proposed  rule  change  will  provide 
participants  with  more  immediate 
access  to  DTC  notices  and  alleviates 
current  operational  distribution 
inefficiencies.  In  addition,  DTC  states 
that  the  proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTi^s  custody  or  control  or  for  which 
it  is  responsible  because  all  of  DTCs 
risk  management  controls  will  remain  in 
effect. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

DTf'  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  CJomwents  on  the 
Proposed  Rule  (Change  Received  From 
Members.  Participants,  or  Others 

The  propostnl  rule  change  was 
de\el(jped  in  response  to  an  ongoing 
effort  by  DTC  to  automate  processing 
services  that  are  now  handled  manually. 
The  proposed  rule  (hange  was 
developf'd  through  disf:u9»ions  with 
parti(  ipants.  Written  comments  from 
DTC  participants  or  others  have  not 
been  soli(  ited  or  received  on  the 
proposed  rule  c  hange 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).''  Section 
1 7A{bl(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  By 
replacing  the  practice  of  hard-copy 
distribution  of  notices  to  participants 
with  electronic  distribution.  DTC  is 
further  automating  its  operations  which 
should  help  to  perfect  the  national 
clearance  and  settlement  system. 

DTC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  of  the 
publication  of  the  notice  of  filing 
because  accelerated  approval  will 
permit  DTC  to  begin  distributing 
electronic  notices  to  its  participants  on 
the  planned  implementation  date  of 
October  1,  2001. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copes  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  AH 
submissions  should  refer  to  File  No. 
SR-DTC-2001-12  and  should  be 
submitted  by  October  26.  2001. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 


*  15  U.S.C.  78q-l 


■'15l'.S.C.78q-l(b)(31(F). 
•15  U.S.C.  78s(bl(2] 
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DTC-2001-12)  be  and  hereby  is 
approved. 

For  the  (kimmission  by  the  Divisio.n  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary 

iFR  Doc    01-24992  Filed  U)-4-0:.  8:4.'i  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^14386;  File  No.  SR-NYSE- 
2001-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Extending 
the  Pilot  Regarding  Shareholder 
Approval  of  Stock  Option  Plans 
Through  January  11,  2002 

.September  28.  200-1 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on 
September  26.  2001.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  Ill 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  c  hange 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend, 
until  January  1 1,  2002.  the  effectiveness 
of  the  amendments  to  Sections  312.01. 
312.03  and  312.04  of  the  Exchange's 
Listed  Company  Manual  with  respect  to 
the  definition  of  a  "broadly-based" 
stock  option  plan,  which  amendments 
were  approved  by  the  Commission  on  a 
pilot  basis  (the  "Pilot")  on  lune  4. 
1999. '  The  Pilot  was  subsequently 
amended  on  March  30,  2001.^ 


'17C:FR  200  :i(>-.1(a)(12). 
'  15  U.SC.  78s(b)(l). 
2  17CFR240.19b-2 

'  5«'C.unlip.s  Fxihangf  \t\  Ri-lease  N(i.  41474.  f>4 
FK  -ilfift"  (hint'  U,  20U1) 

■*  Sf(  iirilii's  E\i  hrtiifii'  .■\(  I  Ri-Iimsc  \ii   4414  1 
KR  1H.J.34  (.April  b.  2001)  (2000  Exteiisitwi 
Rpqiif'st"). 


11.  Self-Regulatory  Organization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exc:hange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  recen'ed  nn  the 
proposed  rule  change  The  texl  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements, 

.4,  Self-Rpgulatory  Organization's 
Statement  nf  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

On  luly  13.  2000.  the  Exchange  filed 
a  proposed  rule  c^hange  seeking  to 
extend  the  effectiveness  of  the  Pilot 
until  September  30,  2003.^'  Following 
receipt  of  comments  from  interested 
parlies  and  the  SEC  staff,  on  Januarv  19. 
2001.  the  Exchange  amended  the  2000 
Extension  Request  to  shorten  the  three- 
Near  extension  request  to  one  \  ear  and 
to  amend  the  definition  of  'broadly 
based"  under  the  Exchange's  rule 
While  the  2000  Extension  Request  was 
under  consideration,  the  Commission 
extended  the  Pilot  to  pro\ide  the 
Commission  and  the  Exchange  with 
additional  time  to  re\iew  and  e\aluatr 
comment  letters.''  ON  March  30.  20(11 
the  Commission  approved  the  2000 
Extension  Request  on  a  pilot  basis  unti! 
September  30.  2001." 

"The  Exchange  proposes  to  further 
extend  the  effecti\eness  of  the  Pilot 
until  January  1 1.  2002  to  provide 
additional  time  to  evaluate  the  issues 
presented  by  the  Pilot 

2.  Statutorv  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act."  which 
re^quires.  among  other  thirtgs.  that  an 
Exchange  have  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practict^s.  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordinati(m  with 
persons  engaged  in  facilitating 


bfi 


.Sff  St(  untii's  Exchange  Ad  Release  No.  43111 
( Aiigiisl  2   2mml.  H5  FR  49046  (August  10,  2000). 
'■Set  unties  f-.M  hanup  Act  Releases  Nos.  43329 
HXtntMr  2   2D(X))  ft')  FR  5883  (October  2,  2000): 
4  )h47  (Ntn.'nilxT  M.  2000).  65  FR  77407 
ilV(eml«T  11.  2000);  and  44018  (February  28, 
2001).  hb  FR  1.1821  (March  7,  2001). 
.Sf^  nule  4  supra. 
•15U.S.C78f[bM5). 


trdosai  tmns  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 

and  d  iidtional  market  system  and,  in 
u<  111  lal   tr  protect  investors  and  the 

p:it)lii    ,iil>'r>'st. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
not  received  written  comments  on  the 
proposed  rule  change, 

III.  Date  of  Effp(  ti^■pnpss  of  the 
Proposed  Rule  (ihanse  and  fiminy  lor 
(>ommis.smn  .'Kt  tion 

Be(  Huse  the  proposed  rule  change  (1) 
dfjHs  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
1 9(b)(3)(  A)  of  the  Act  ■'  and  Rule  19b- 
4(0(6)  "M.hiT.MHider." 

.\  proposed  rule  change  filed  under 
Kule  19b-4(fK6}  '2  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6){iii),'  *  to  Commission 
may  desitiD.it..  d  shorter  time  if  such        • 
action  i.s  cun.sjstent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  !■  n  >  'ne  proposed 
rule  change  beconi>     j  >  i.itive  on  or 
before  September  30,  2001,  in  order  to 
allow  the  Pilot  to  continue  in  effect  on 
an  uninterrupted  basis. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative  as  of  the 
date  of  this  order  through  January  1 1 , 
2002.  The  extension  of  the  Pilot  will 


•'15U.S.C.  7Bs(b)(3)(A). 

'"  1 7  CFR  240. 1 9b-4(nt6) 

'•As  required  under  Rule  19b-4(f)(6)(iii).  ihe 
Exchange  provided  the  Commission  with  wrillen 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  Five  business  days  prior  to  the  filing  dale 
or  such  shorter  time  as  designated  by  the 
Commission. 

'M7CFR240  19b-4(f)(6). 

"  17  CFR  240.19b-4(fl(6)(iii). 
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provide  the  Commission  with  additiiindl 
time  to  review  and  e\aluatt'  Ih*^ 
Extension  Proposal 

The  Commission  notes  that  unless  thi; 
Pilot  is  extended,  the  Pilot  will  expire 
and  the  provisions  of  Sections  .312.01. 
312.03.  and  312.04  of  the  Exchange's 
Listed  Company  Manual  that  wore 
amended  in  the  Pilot  will  revert  to  those 
in  effect  prior  to  fune  4.  1999.  The 
Commissir)n  believes  that  such  a  result 
could  lead  to  confusion 

The  Commission  recognizes  that  the 
Pilot  has  generated  many  comment 
letters  from  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadlv  based  "  stock  option  plans.  The 
proposed  rule  change  merely  extends 
the  duration  of  the  Pilot  for  only  a  short 
period  of  time  and  does  not  deal  with 
the  substantive  issues  presented  by  the 
Pilot  itself  The  Commission  believes 
that  the  Pilot  should  he  extended 
immediatelv  nut  only  to  pievent 
confusion  but  also  to  allow  the 
Commission,  the  Exchange  and  other 
market  participants  to  continue  to 
consider  the  issues  in\'nKpd.''' 

Based  on  these  reasons,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  thi' 
proposed  rule  change  become  operative 
as  of  the  date  of  this  order  through 
Ianuar\-  11.  2002   At  anv  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  (Commission  may  su.mmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessAPi'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

.    Interested  persons  are  in\ited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission.  4.t()  Fifth  Street  \\V., 
Washington.  DC  20549-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  r hange  between  the 


( jirninission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
pubic  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatorv  organization. 
All  submissions  should  refer  to  the  File 
No.  SR-NrV'SE-2001-37  and  should  be 
submitted  by  October  26.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authnritv.''' 
Vlar^aret  H.  McFarland, 

Deputy  Secretan,'. 

IPR  Dor.  01-24Q79  Filed  10-4-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44872;  File  No.  SR-Phlx- 
99-52) 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  of  Proposed 
Rule  Change  ana  Amendment  No.  1 
Thereto  Adopting  Rule  51, 
Enforcement  of  Capital  Funding  Fee 

September  28,  2001. 

On  December  6,  1999.  the 
Philadelphia  Stock  Exchange.  Inc. 
C'Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act  ") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  adopt  Phlx  Rule  .t1, 
Enforcement  of  the  Tiapital  Funding  Fee. 
New  Rule  51  ("Rule  ")  permits  the 
Exchange  to  take  certain  specified 
measures  if  an  owner  of  a  membership 
fails  to  pay  (or  have  |)aid  on  its  behalf) 
any  capital  funding  fee  imposed  by  the 
Exchange  when  due.  The  Phlx  filed  an 
amendment  to  the  proposal  on  August 
9,  2001.' 

The  Rule  specifies  what  enforcement 
action  may  be  taken  against  an  owner 
for  failure  to  pay  any  capital  funding  f 'e 


'  f^h.  (  omnii.'ision  notps  that  on  Decenilier  5. 
JiXMJ  ihf  Nasdaq  Sltxk  Market.  Inc:.  ('Nasdaq') 
solicited  cotnmpnt  from  i!s  memlxirs  and  investors 
on  the  NYSE  Task  Force's  dilution  standard. 
Nasdaq  received  approximately  275  comment 
letters  on  the  NYSE  dilution  proposal,  which  it  is 
currently  considering. 


IM7  C:FR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l) 

M7CFR240  19b-4 

'  See  Letter  from  Cynthia  Hoekstra.  (x>unsel, 
Phlx,  to  Nancy  .Sanow.  Assistant  Director. 
Commission,  dated  .^ugust  8,  2001  ("Amendnipnt 
No.  1  ").  In  Amendment  No.  1  the  Phlx  repiesentpd 
that  the  Rule  complies  with  Delaware  ( orpnratf 
law.  Pennsylvania  contract  law.  and  the  Kxchangf  •; 
Certificate  of  Incorporation,  by-laws,  and  rules  In 
addition,  the  Phlx  mrxiified  the  timing  of  the 
enforcement  procedures  for  failure  to  pay  the 
capital  Funding  fee  and  included  a  provision  for 
equitable  reversion. 


imposed  by  the  Exchange.  The 
Exchange  represented  that  a  new  rule  is 
required  because  existing  Exchange 
rules  do  not  comprehensively  address 
situations  in  which  owners,  as  opposed 
to  members  or  member  organizations, 
are  required  to  pay  the  Exchange  any 
fees.  The  Phlx  Board  determined  that 
the  enforcement  mechanisms  outlined 
in  the  Rule  were  necessary  to  effectuate 
the  Exchange's  capital  funding  fee,  a 
central  aspect  of  the  Exchange's  capital 
plan,  for  the  continued  viability  and 
competitiveness  of  the  Exchange. 

The  Rule  delineates  the  remedies  that 
shall  be  taken  by  the  Board  if  the  capital 
funding  fee  is  not  paid.  The  Rule  allows 
for  a  variety  of  remedies  ranging  from 
the  imposition  of  a  late  fee  to  reversion 
and  sale  by  the  Exchange  of  the 
equitable  title  to  a  membership.  The 
remedies  are  set  forth  in  such  a  way  as 
to  apply  the  less  onerous  remedies  [i.e., 
like  fees)  first  and  the  more  serious 
remedies  [i.e..  suspension  of  right  to 
trade  or  lease  and  reversion  of 
membership)  only  after  the  Exchange 
has  not  received  payment  within  90 
days  after  the  date  of  the  original 
invoice  (or  such  longer  period  for  which 
a  lease  agreement  is  in  effect  as  a  result 
of  the  election  by  a  lessee  to  continue 
paying  the  capital  funding  fee).  By 
allowing  this  graduated  scale  of 
remedies,  the  owners  are  put  on  notice 
as  to  what  remedies  will  be  imposed  if 
pavment  is  not  received  in  a  tim'ely 
manner,  with  the  more  serious  remedies 
being  applied  after  a  longer  period  of 
time.  In  addition,  the  Rule  delineates 
the  Board's  responsibilities  and 
authority  for  handling  instances  in 
which  an  owner  fails  to  pay  the  capital 
funding  fee  when  due.  The  Rule  is 
designed  to  protect  innocent  lessees 
from  being  unexpectedly  dispossessed 
from  their  memberships  and  trading 
rights  in  the  event  of  a  nonpayment  by 
their  lessors.  By  electing  to  pay  the 
capital  funding  fee  on  behalf  of  an 
owner,  the  lessee  may  continue  trading 
under  his/her  existing  membership  for 
up  to  three  months.  At  the  end  of  this 
period,  or  in  the  event  that  the  lessee 
elects  not  to  pay  the  fee  on  behalf  of  the 
lessor,  the  lessee  may  apply  for 
temporary  trading  privileges. 

Tne  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  August '29, 
2001. ■»  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  under  the  Act 


'  Sff  Spcuritips  Exrhan>(i'  ,\ct  KHica.se  No.  44733 
(.■\i;eust  :;2,  20011.  fib  FR  45716, 
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applicable  to  a  national  securities 
exchange"'  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act '' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  the 
requirement  of  Section  6(b)(5) "  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
by  providing  for  enforcement  action  in 
the  event  that  an  owner  fails  to  pav 
capital  funding  fee.  The  proposed  rule 
change  is  also  consistent  with  Section 
6(b)(5)  of  the  Act"  because  it  enables 
lessees  to  continue  trading  on  the 
Exchange  even  when  their  respective 
lessors  fail  to  pay  fees  owned  to  the 
Exchange  when  due. 

The  Commission  is  not  required 
under  Section  19(b)(2)  of  the  Act"  to 
find  that  a  proposed  rule  change  bv  a 
self-regulatory  organization  is  lawful 
under  state  corporation  law:  in 
approving  this  proposal,  the 
Commission  is  relying  on  the  Phlx  s 
representation  that  it  has  the  general 
power  under  applicable  provisions  of 
Delaware  law  to  adopt  the  Rule.  The 
Commission  is  also  relying  on  the  Phlx's 
representations  that  the  Rule  is 
permissible  under  Pennsylvania 
contract  law.  The  Commission  has  not 
independently  evaluated  the  accuracy  of 
Phlx's  representations  regarding 
Delaware  or  Pennsylvania  law. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change,  as  amended,  (SR- 
Phlx-99-52)  is  approved, 

F"nr  the  C^nmmission.  by  the  Di\  isKin  ot 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Di'pvtv  Secretan 

|KR  L)o(  ,  01-24976  Filed  10-4-01:  8:4.t  am] 
BILUNG  CODE  8010-01 -M 


'  ill  appruv  uiK  this  proposed  rule  change,  the 
(:(immi,>.sion  hds  considered  (he  propOMl's  impai  ( 

nil  efficiency,  competition,  anrl  t  apit.il  fnrm.ilnm 
15  I  .S.C.  78c(f). 

«15U.S.C.  78f 

MS  P  SC:  78f(b)(5). 

"Id 

'M5  1  .S.C.  78b(bl(2). 

<»15  r.SC.  78';(b)(2) 

"  17  C:KK  200  iO-:t|a](12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44887:  File  No.  SR-Phlx- 
2001-91] 

Self-Regulatory  Organizations.  Notice 
of  Filing  and  Order  Granting 
'Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  To  Facilitate  the 
Orderly  Resumption  of  Trading  of  Non- 
Phlx  Amex  Options  on  the  Amex 
Facility  in  New  York 

.September  2H,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  therpundrr.- 
notice  is  herebv  given  that  on 
September  28,  2001 .  the  Philadelphia 
Stock  Exchange.  Inc.  (Phlx    nr 
"Commission")  the  proposed  ruh' 
change  as  described  in  Items  !  and  II 
below,  whi^h  Items  ha\e  been  [)repared 
by  Phlx.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  arcelerateci 
appnnal  to  the  proposed  rule  exchange 

/  Self-Regulator}-  Orgonization's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

As  part  of  the  process  to  return 
American  Stock  Exchange  LLX" 
("Amex")  option  products  to  its  facility 
in  New  ^'ork. '  and  in  order  to  facilitate 
the  orderly  transition  of  non-Phlx  .-Kmex 
options  ■*  back  to  the  Ame.x,  tiie 
Exchange  proposes  to  adopt  two 
temporary  rules.  First  Phlx  proposes  to 
allow  Exchange  customers    to  cancel 


■  15  r..s.t..  rttsib)(i), 

n7CFR240.19b-» 

'On  September  11.  2001,  the  Amex  suffered 
ph\  sii  al  daiiiase  to  its  New  York  facility  following 
ttip  terrorist  attack  on  the  World  Trade  Center.  In 
adriition,  the  large  area  surrounding  the  Amex  was 
generailv  inaccessible  due  to  rescue  and  clean-up 
efforts,  and  manv  basic  services  (such  as  electricity. 
water  and  communications  lines)  were  not 
reestablished  following  the  collapse  of  various 
tniddiiigs  and  ensuing  fires.  As  an  accommodation 
til  the  .\mex.  the  Phlx  listed  certain  "non-Phlx 
.■\niex  options"  as  deHned  below,  and  offered  to 
pro\ide  access  to  its  options  trading  facilities. 
operations,  technology  and  personnel  to  the  Amex 
and  .Amex  memt)ers.  on  a  temporary  basis,  in  order 
to  facilitate  an  orderly  return  to  national  market 
system  traiiin^in  listed  equity  options  and  index 
options  by  \mex  memtjers  ( 'Temporary 
Arrantsement ').  The  Commission  approved  the 
Temporary  /Vrrangement  orl  September  17,  2001. 
See  Sec  unties  Exchange  Act  Release  No.  44802 
(September  17.  2001)  (File  Nos.  SR-Amex-2001-«0. 
SK-Pblx-2001-86|  ("Order"). 

■*  .Non-Phlx  .Amex  options  are  defined,  as  of  the 
close  of  trading  on  Septemlwr  10.  2001 .  as  |a)  equity 
options  trading  only  on  the  .Amex.  (b)  equity 
options  traded  on  the  .Amex  and  another  options 
t'xi  hange.  but  not  the  Phlx,  and  (c)  index  options 
traded  only  on  the  Amex. 

•For  purposes  of  this  proposal,  "Exchange 
customers    means  those  Phlx  and/or  Amex 


limit  orders  i  urreutU  residing  on 
Exchange's  electronic  limit  order  book 
after  the  rli>s(>  -■f  trading  on  the  Phlx  on 
the  ;r,idiiK  1  ■;■.  before  the  non-Phlx 
.\irie\  .  •\^\\,  .i\<.  [i";irn  to  the  Amex 

t!  liiiiu  n  ■<  I    s ihI,  Phlx  proposes  a 

ti  iriporary  rule  that  would  require  that 
trading  in  certain  securities  (i.e.,  non- 
I'hlx  Amex  options)  be  terminated  at  the 
time  that  the  Temporary'  Arrangement  is 
terminated  Mhe    Termination  Time"). 
Finallv.  tin   i'hix  irnposes  to  clarity 
that  the  temporary  rules  describe  din 
the  Order  will  no  longer  be  effective  and 
Amex  Temporary  Access  Persons 
( 'TAPs 'l*^  will  no  longer  have  access  to 
the  Phlx  options  trading  facilities. 
n|»>rHtiiiii-  !■■,  !in:'lni:\' and  personnel, 
.1-  ■  ■!  !:!'■  Tt'rn[,ii,jtioii  Time.  In  this 
rei:arii    \mex  must  submit  written 
iM'itii  .i! If  ^n  til  the'  Exchange's 
Ml  ;].i).rshi[  >>  r\  ices  Department  de- 
registenng  the  Amex  TAPs  and  clerks. 

II   Self-ReRulat()r\  f)rt;ani/.iti»n  «. 
Statement  of  the  Purpose  of.  and 
Statutor>  Basis  for.  the  Proposed  Kule 
Change 

In  Its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
nia\  be  examined  at  the  places  specified 
in  item  ill  below.  The  Phlx  has  prepared 
Mininwries.  set  forth  in  Sections  A.  B, 
ami  (    below,  of  the  most  significant 
aspects  of  such  st.it.rtients. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton,'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

According  to  the  Phlx.  the  purpose  of 
the  proposed  rule  change  is  to  facilitate 
the  orderly  resumption  of  trading  of 
non-Phlx  Amex  options  of  the  Amex 
facility  in  \eu  >  urk  following  their 
temporary     -t.iiu  on  the  Phlx  facility, 
which  was  nt^essitated  by  the 
September  1 1.  2001  terrorist  attacks  on 
the  World  Trade  Center. 

Spei  ifi(  ,ill\    pursuant  to  the  Order. 
the  Phlx  leinporarily  certified  and 
listed,  and  certain  Phlx  specialists  were 
cr.intod  temporar\'  trading  privileges,  in 
iioi)  f'h.ix  .\!!u'x  options.  Upon  the 


members  that  have  represented  limit  orders  in  non- 
Phlx  Amex  options  currently  residing  on  the 
Exchange's  electronic:  limit  order  Ixxik 

•"Sfv  Order,  note  3.  supra.  Orlain  provisions  in 
the  agreement  between  the  Phlx  and  the  Amex 
concerning  the  Temporan'  Arrangement,  such  as 
limitation  of  liability,  delegation  of  regulator\  and 
enforcement  juri.sdiction,  payment  of  transaction 
fees,  and  arbitration  provisions,  will  continue  to  be 
in  effect  after  the  Termination  Time. 
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Tprmi^ation  Time.  non-Phlx  Amex 

options  will  nn  longer  be  listed  or 
traded  on  th*-'  Phlx  Therefore,  the  Phlx 
proprises  d  tempfirarv  rule  to  allow 
Exchani^e  customers  to  cancel,  after  the 
close  of  trading,  as  described  below, 
electronic  limit  orders  in  non-Phlx 
.\mex  options  residing  on  the  Phlx  limit 
order  book  as  of  the  Termination  Time. 
Upon  notification  by  the  .\raex  that 
non-Phlx  Amex  options  will  resume 
trading  on  the  Amex  facility  in  New 
York,  the  Phlx  vvnuld  allow  Exchange 
customt^rs  to  cancel  limit  order  residing 
on  the  Exchange's  electronic  limit  order 
book  as  of  the  close  of  trading  on  the 
dav  of  Termination  Time,"  Such 
cancellations  would  be  refjuireii  to  take 
place  between  the  hours  of  4:15  p.m. 
and  5:30  p.m.  Eastern  Time  on  the 
trading  dav  immediatelv  preceding  the 
date  on  which  the  .Amex  resumes 
trading  on  the  .•Xmex  facility  in  New- 
York.  The  Exchange  anticipates  that  the 
cancellations  will  take  place  on  Friday, 
.September  28.  2001.  and  that  the  Amex 
will  resume  trading  on  its  New  York 
facility  on  Mondav,  October  1,  2001. 
Normallv,  cancellations,  like  other  order 
types,  are  not  pt-rmittpd  aftt-T  the  close 
of  trading 

Orders  in  non-Phlx  .\mex  options  that 
are  not  cancelled  by  5:30  p.m.  Eastern 
time  on  th*-  trading  dav  immediatelv 
preceding  the  date  on  which  the  .-\mex 
resumes  trading  on  the  Amex  facility  in 
New  York  would  be  removed  from  the 
Phlx  limit  order  book.  This  includes 
electronic  orders  delivered  to  the  limit 
order  book  via  the  Al'TCJM  system  or 
via  the  Exchange's  Floor  Broker  Order 
Entry  System.  These  electronic  orders 
will  be  removed  bv  the  Exchange.  In 
addition,  manual  orders  placed  on  the 
specialist's  physical  ticket  limit  order 
book,  if  any.  will  be  removed  by  the 
spec  ialist  unit 

In  addition,  the  Exchan^f  proposes  to 
adopt  a  temporary  rule  that  would 
require  trading  in  certain  securities  (j.<?., 
non-Phlx  ,\mex  options)  to  be 
terminat'-d  -it  th»'  T'-rmination  Time. 
The  ExchanJ"  ht'li-'ves  that  this 
temporary  rule  would  satisfv  the 
requirements  of  Rul«'  12d2-2(b)  under 
th»'  Art."  which  provides  that  a  national 


Notice  of  the  lime  period  within  which 
Exchange  customers  may  cancel  orders  for  nonPhlx 
.^mex  options  would  he  provided  prior  to  opening 
of  trading  on  the  day  of  the  Termination  Time  as 
follows:  (1)  Via  email  to  Exchange  customers;  (21 
via  memorandum  to  he  distributed  on  the 
Exchange's  Options  Floor  to  Phlx  members  and  to 
Amex  TAPs;  (31  via  electronic  mes.sage  to  Exchange 
customers  over  the  Exchange's  Automated  Options 
Market  ("Al'TfJM  "I  System;  and  (4)  posted  on  the 
Exchange's  web  site.  Actual  receipt  of  such  notice 
by  Exchange  customers  shall  not  be  pre-condition 
to  the  removal  of  limit  orders  are  not  canceled  at 
of  5;30  p.m.  on  the  day  of  Termination  Time 
"17CrR240  12d2-2lb) 


securities  exchange  [i.e..  the  Phlx)  may 
strike  a  security  from  listing  and 
registration  thereon  if  (i)  trading  in  such 
security  has  been  terminated. pursuant 
to  a  rule  of  such  exchange  requiring 
such  termination  whenever  the  securit\ 
is  admitted  to  trading  on  another 
exchange:  and  (ii)  listing  and 
registration  of  such  security  has  becom^■ 
effective  on  such  other  exchange.  The 
Phlx's  certification  of  the  non-Phlx 
Amex  options  was  pursuant  to  a 
temporary  rule  that  terminates  at  the 
Termination  Time,  and  thus,  requires 
termination  of  trading  of  non-Phlx 
Amex  options  on  the  Exchange. 

Finally,  the  Phlx  proposes  to  clarify 
that  the  temporary  rules  described  in 
the  Order  will  no  longer  be  effective. 
and  Amex  TAPs"  will  no  longer  have 
access  to  the  Phlx  options  trading 
facilities,  operations,  technology  and 
personnel,  as  of  the  Termination  Time. 
in  this  regard,  Amex  must  de-register 
the  Amex  TAPs  by  submitting  written 
notification  to  the  Exchanges 
Membership  Services  Department. 

2.  Basis 

For  these  reasons,  the  Phlx  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,'" 
in  general,  and  with  Section  6(b)(5)  fif 
the  Act,"  specifically,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  foster 
cooperation  and  coordination  with 
persons  engaged  in  regul,4ting.  c;learing. 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanisms  nf  a  frt'<' 
and  open  market  and  the  national 
market  system,  and.  in  general,  protect 
investors  and  the  public  interest  by 
facilitating  the  orderly  resumption  of 
trading  of  non-Phlx  Amex  options  on 
the  Amex  facility  in  New  York 
following  their  temporary  listing  and 
trading  on  the  Phlx  facility 

B  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Commrnts  nn  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


''Sef  Order,  note  3.  supm 
'"15U.S.C.  78f. 
"15U.S.C.  78f(bH5). 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
f.hange  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange  . 
Omimission.  450  Fifth  Street.  NW., 
Washington,  DC  2054»-0fi09,  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propost'd  rule  change  between  the 
C.ommission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  lie 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-91  and  should  be 
submitted  by  October  26.  2001. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  notes  that  the 
proposed  rule  change  was  submitted  in 
response  to  the  emergency  situation  that 
resulted  from  the  September  11.  2001 
attacks  on  the  World  Trade  Center  in 
New  York  City.  As  a  result  of  the 
attacks,  the  Amex  facilities  were 
damaged  and  could  not  be  opened  when 
the  U.S.  markets  reopened  on 
September  17.  2001.  To  accommodate 
the  opening  of  trading  of  Amex  options 
and  to  accommodate  trading  by  Amex 
members,  the  Phlx  and  Amex  submitted 
temporary  rules,  which  the  Commission 
approved  on  September  17.  2001.  '- 

The  Commission  now  understands 
that  the  Amex  facility  has  been 
substantially  restored  and  is  scheduled 
to  be  open  for  trading  on  October  1, 
2001.  Accordingly.  Phlx  proposes  to 
terminate  trading  in  non-Phlx  Amex 
options  as  of  the  close  of  trading  on  the 
dav  before  trading  opens  on  the  Amex's 
New  York  facility,  which  is  anticipated 
to  be  September  28,  2001.  In  addition, 
Phlx  proposes  to  permit  Exchange 
customers  to  cancel  orders  that  may  be 
on  the  Phlx  limit  order  book  when 
trading  closes  on  the  trading  day  before 
trading  opens  on  the  Amex  New  York 
facility. 


'-  Sff  UriUr.  note  3  supm. 
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The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'  *  Specifically,  the 
Commission  finds  that  the  prnpo^^ed 
rule  change  is  consistent  with  Section 
fi(b)(5)  of  the  Act.'-"  which  requires. 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing. 
settling,  processing  information  with 
respect  to.  and  f.u  ilitating  transdc^tions 
in  securities,  to  renii)\e  inijiedinients  to 
and  perfect  tlie  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
in\cstors  and  the  public  interest. 

The  (A)mmission  believes  that 
Exchange  customers  should  be  provided 
the  opportunity  to  cancel  orders  that 
remain  on  the  Phlx  limit  order  book 
before  the  Exchange  or  Phlx  specialist 
cancels  the  orders  for  them  The 
C^ommission  notes  that  when  the  Amex 
facility  reopens.  non-Phlx  .^mex  options 
will  not  longer  be  traded  on  the  Phlx 
Thus,  the  Commission  believes  that  it  is 
appropriate  to  allow  Exchangi^ 
customers  to  decide  how  the\'  want 
their  ordiTs  that  remain  on  the  Phlx 
limit  order  book  handled.  Further. 
bec:aus(^  the  Exc  hange  will  no  longer 
trad(>  non-Phlx  .Amex  options,  the 
Commission  belie\es  that  it  is 
reasonable  for  the  exchange  or  Phlx 
specialist  to  cancel  those  remaining 
orders  that  are  not  canceled  h\  the 
Exchange  customer. 

The  Commission  also  finds  that  the 
Phlx  proposal  to  terminate  trading  in 
non-Phlx  Amex  opti(jns  upim  the 
Amex's  reopening  to  be  consistent  with 
the  Act.  .As  noted  above,  the  Phlx  listed 
the  non-Phlx  Amex  options  as  a 
temporarv  measure  to  help  address  the 
emergenc\'  situation  that  arose  from 
Amex's  inability  to  reopen  its  New  '^'ork 
facility  following  the  attacks  on.  and 
resulting  collapse  of  the  World  Tradc^ 
Center. ' '' 

The  Commission  finds  good  cause  for 
appr(3ving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


' '  In  rtpprnv  ing  the  proposal,  the  Commission  has 
cniiMciiTi'ii  it*,  imptirt  on  efficiency,  competition. 

and  (dpitrtl  fiiriiuitKiii,  15  \'  S.C.  /flctf) 

'«15  I". S.C.  7Hf(bl|S| 

■''The  Oiinniis^ion  null's  lh.it  this  tfnipiir.ir\  rule 
dix^  not  lestric  t  f'hiv  s  .ibilitv  In  list  non-Phlx 
.Ampx  options  dt  ,m\  tiini'  In  the  Oimmission  s 
Minv.  the  trnipordrv  I'hix  nilp  requiring  terniinHtiun 
ill  tr.iiiinv;  of  non-Phlx  .''.ini'X  oiptions  as  of  the 
lerniindlion  Time  is  appropriate  in  linlit  of  the 
einergeiK  \  situation  that  necessitated  the  lfnipiir,ir\ 
listing  ot  these  options  on  the  Phlx  am!    im.lei  ihest 
circumstaiu  es.  is  consistent  with  Rule  l"Ji-5  under 
the  Kxchange  .Act    17  CFK  240, 14(  -5. 


of  publication  of  the  notice  of  filing  in 
the  Federal  Register    The  Commission 
b(.'lie\i's  that  it  is  nei  essary  to  approve 
the  proposed  rule  change  on  an 
accelerated  basis  to  further  facilitate  the 
Temporary  Arrangement. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"^  that  the 
proposed  rule  changes  (SR-Phlx-2001- 
91)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority  '' 

Margaret  H.  MtFarland. 

Deputy  Sern'lary. 

|FR  Dor .  01-24977  Filed  10-4-01:  8:45  am) 
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announcements,  agendas,  transcripts, 
minutes,  and  Commission  reports  will 
be  available  on  the  Commission's  web 
page.  Anyone  requiring  information 
regarding  the  Commission  should 
contact  Commission  staff  by: 

•  Internet  at  http://i\'ww'CSSS.gov: 

•  Mail  addressed  to  Presidents 
Commission  to  Strengthen  Social 
Security.  734  Jackson  Place.  NW, 
Washington.  DC,  20503; 

•  Telephone  at  (202)  343-1255; 

•  E-mail  to  Comments@CSSS.gov. 

Dated:  September  28.  2001 , 
Michael  A.  Anzick, 
Designated  Federal  Officer. 
IFR  Dor   01-2-4044  Filed  10-4-01;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION       SOCIAL  SECURITY  ADMINISTRATION 


President's  Commission  To 
Strengthen  Social  Security 

AGENCY:  Social  Set  untv  Administration 

iSS.\i, 

ACTION:  Announcement  of  meeting. 

DATES:  ()( tober  IH,  jooi  10  a.m.-3  p.m. 
ADDRESSES:  Washington.  LX:— Venue  to 
be  determined.  Due  to  unforeseen 
circumstances  the  venue  has  not  been 
identified  tri  date  This  information  will 
be  published  in  the  Federal  Register 
and  posted  at  u■v^^\■. CSSS.gov  as  soon  as 
it  is  available 

SUPPLEMENTARY  INFORMATION:  Type  of 
meeting:  The  meeting  will  be  open  to 
the  public  between  10  a.m.  and  3  p.m.. 
with  a  break  for  lunch  between  Noon 
and  1  p  m. 

Purpose:  This  is  the  lourth 
deliberative  meeting  of  the  Commission. 
No  public  testimony  will  be  heard  at 
this  meeting.  However,  interested 
parties  are  invited  to  attend  the  meeting. 

Agenda:  The  Commission  will  meet 
commencing  Thursday,  October  18.  at 
10  am   and  ending  at  3  p.m..  with  a 
break  for  lunch  betw£>en  Noon  and  1 
p  m  A  series  of  panels  will  present 
testimonv'  to  members  of  the 
Commission.  Panelists  will  include 
\()ung  Americans.  a<  ademics.  and 
technical  experts. 

Future  Meeting  Dates:  November  9. 
2001  (Washingtiui,  DC:  location  to  be 
determined).  Records  are  being  kept  of 
all  Commission  proceedings  that  are 
subject  to  puTilit  release  under  the 
Federal  Advisory  Committee  .'\ct  ami 
are  available  for  public  inspection  at  the 
Commission's  office  at  the  address 
below.  Documents  such  as  meeting 


1  1  i     S  (      -Hs[b)(2). 
17CFK2O0.30-3(aHl2). 


Privacy  Act  ot  1974  as  Amended, 
Computer  Matching  Program  Social 
Security  Administration  (SSA)  and 
Immigration  and  Naturalization  Service 
(INS) 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  computer  matching 

program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Government  Affairs  of  the 
Senate,  the  Committee  on  Government 
Reform  of  the  House  of  Representatives 
and  the  Office  of  Information  and 
Regulator^'  Affairs.  Office  of 
Management  and  Budget  (OMB).  The 
matching  program  will  be  effective  as 
indicated  below 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  597-0841,  or  writing  to  the 
Associate  Commissioner  for  Prf)gram 
Support,  2-Q-16  Operations  Bldg,  6401 
Security  Boulevard.  Baltimore.  MD 
21235.' 

All  comments  received  will  be 
available  for  public  inspection  at  this 
address 

FOR  FURTHER  INFORMATION  CONTACT;  The 
Associate  Commissioner  for  Program 

Support  .Ts-  s-hnwn  nhr-v''' 
SUPPLEMENTARY  INFORMATION. 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1998  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  describing  the  manner  in 
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which  computer  matrhint;  invoUing 
records  of  Fodpral  and  State  ayt^ncies 
could  be  performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Rectmciliation  Act  of  19^0  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  pmtections  for  such 
individuals  The  Pnvacv  Act.  as 
amended,  regulates  the  use  of  computer 
matching  bv  Federal  agencies  when 
records  in  a  svstem  of  records  are 
matched  with  other  Federal.  State  or 
local  government  records  Among  other 
things,  it  requires  Federal  agencies 
involved  in  computer  matching 
programs  to. 

(Ij  Negotiate  written  agret-ments  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  integritv  Boards 
approval  of  the  match  agreements 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
0MB; 

(4)  Notifv  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verif\'  match  findings  before 
reducing,  suspending,  terminating  or 
denving  an  individuals  benefits  or 
pavments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  laken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  complv  with  the  requirements 
of  the  Privac\  Act.  as  amended. 

Dated;  September  28,  2001.    | 

Glenna  Donnelly. 

Acting  Deputy  Cummissioner  for  Disability 
and  Income  Security  Programs. 

Notice  of  Computer  Matching  Program. 
Social  Security  Administration  (SSA) 
with  the  Immigration  and 
Naturalization  Service  (INS) 


Participntine.  Agencies 
SSA  and  INS 


I 


Purpose  of  the  Matchina  Program 

The  purpose  of  this  matching  program 
is  to  establish  conditions  under  which 
INS  agrees  to  the  disclosure  of 
information  regarding  certain  aliens 
who  may.  as  a  result  of  their  current  and 
planned  absences  from  the  United 
States,  be  subject  to  nonpayment  of 
benefits  in  programs  administered  by 
SSA.  The  disclosure  will  provide  SSA 
with  information  useful  in  determining 
claim  and  benefit  status  under  both  title 
II  and  title  XVI  of  the  Social  Security 
Act  governing  Social  Security 
Retirement,  Survivors  and  Disability 
Insurance  benefits,  and  Supplemental 


Security  Income,  as  certain  persons  who 
are  outside  the  United  States  or 
similarly  lack  appropriate  statutorily 
specified  residency  and  citizenship/ 
alienage  status,  may  not  be  paid  benefits 
under  specific  statutorv'  provisions  of 
those  titles. 

Authority  for  Conducting  the  Match: 

This  matching  operaticm  is  carried  out 
under  the  authority  of  sections  202(n). 
1611(0. 1614(a)(1),  1631(e)(1)(B)  of  the 
Social  Security  Act.  42  U.S.C,  402fn). 
1382(f).  1382c(a)(l).  1383(e)(1)(B). 
1383(f)  and  8  U.S.C.  §1611  and  1612; 
and  section  237(a)  of  the  Immigration 
and  Nationality  Act. 

Categories  of  Records  and  Individuals 
Covered  by  The  March: 

INS  will  disclose  to  SSA  two  data 
files  as  described  below: 

1.  Aliens  Who  Leave  the  United  States 
Voluntarily 

INS  data  on  aliens  leaving  the  United 
States  voluntarily  from  INS's  computer 
linked  information  management  system 
will  be  matched  with  SSA's  Master  Files 
of  Social  Securitv  Number  Holders  and 
SSN  Applications  (Numident  Alpha- 
Index)  (SSA/OSR  60  005H).  SSA  will 
next  match  records  of  persons  whose 
SSNs  are  verified  against  .SSA's  SSR 
system.  (SSA  OSK  6(J-01().}].  in  order  to 
identify  aliens  potentially  subject  to 
suspension  of  SSI  monthlv  SSI  benefit 
pavments  under  title  XVI  of  the  Act  duo 
to  absence  from  the  United  States  of  30 
consecutive  days  or  more. 

2,  Aliens  Who  Are  Deported  From  the 
United  States 

INS  will  provide  SSA  with  a  file 
drawn  from  the  INS  Deportable  Alien 
(iontrol  Svstem  (DAC^S)  including  the 
SSNs  (if  available)  of  aliens  who  have 
been  deported  from  the  United  States 
under  specified  provisions  as  described 
in  202(n)(l)  of  the  Social  Security  Act, 
and  who.  therefore,  may  be  subject  to 
nonpayment  of  social  security  benefits 
under  title  II  of  the  Social  Security  Act 
(in  some  instances  along  with  their 
dependents  or  survivors  who  are 
outside  of  the  United  States.)  This 
deportee  file  will  also  contain  records  of 
individuals  who  may  be  ineligible  for 
SSI  benefits  under  title  XVI  of  the  Social 
Security  Act  as  a  result  of  their  status  as 
deportees  given  certain  residency  and/ 
or  alien  citizenship  requirements  for 
eligibilitv  regarding  that  title.  SSA  will 
match  the  records  provided  by  INS 
against  SSA's  Master  Files  of  Social 
Securitv  Numbers  and  SSN 
Applications  (SSA/OSR  60-0058);  the 
Master  Beneficiary  Record  (MBR)  (SSA/ 


OSR  60-0090);  and  the  SSR  (SSA/OSR 
60-0103). 

Inclusive  Dates  of  the  Ma:ch: 

The  matching  agreement  for  this 
program  shall  become  effective  no 
sooner  than  40  days  after  notice  of  the 
matching  program  is  sent  to  (/ingress 
and  the  Office  of  Management  and 
Budget  (OMB)  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  whichever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Do(  ,  01-249<l()  Filed  10-4-01.  8:45  am] 
BILUNG  CODE  4191-02-M 


DEPARTMENT  OF  STATE 

Office  of  the  Coordinator  for 
Counterterrorlsm 

[Public  Notice  3795] 

Redesignation  of  Foreign  Terrorist 
Organization 

agency:  Department  of  State. 
ACTION:  Redesignation  of  foreign 
terrorist  organizations. 


Pursuant  to  Section  219  of  the 
Immigration  and  Nationality  Act 
(  "INA").  as  added  bv  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996, 
Pub.  L.  No.  104-132.  §302.  110  Stat. 
1214,  1248  (1996).  and  amended  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Pub.  L.  No.  104-208,  110  Stat.  3009 
(1996).  the  Secretar\-  of  State  hereby 
redesignates,  effective  October  5,  2001, 
the  following  organizations  as  foreign 
terrorist  organizations: 

Abu  Nidal  Oi^anization 

Also  known  as  AND 

Also  known  as  Black  September 

Also  known  as  the  Fatah  Revolutionary 

Council 
Also  known  as  the  Arab  Revolutionary 

Council 
Also  known  as  the  Arab  Revolutionary 

Brigades 
Also  known  as  the  Revolutionary 

Organization  of  Socialist  Muslims 

Abu  Sayyaf  Group 

Also  known  as  Al  Harakat  Al  Islamiyya 

Anned  Islamic  Group 

Also  known  as  GIA 

Also  known  as  Groupement  Islamique 

Arme 
Also  known  as  Al-Jama'ah  al-Islamiyah 

al-Musallah 
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Aum  Sbinrikyo 

Also  known  as  Aleph 
Also  known  as  Aum  Supreme  Truth 
Also  known  as  A.I.C.  Sogo  Kenkyusho 
Also  known  as  A.I.C.  Comprehensive 
Research  Institute 

Basque  Fatherland  and  Liberty 

Also  known  as  Euzkadi  Ta  Askatasuna 
Also  known  as  ETA 

Gama'a  al-Islamiyya 

Also  known  as  the  Islamic  Group 
Also  known  as  IG 
Also  known  as  al-Gama'at 
Also  known  as  Islamic  Gama'at 
Also  known  as  Egyptian  al-Gama'at  al- 
Islamiyya 
Also  known  as  GI 

Hamas 

Also  known  as  the  Islamic  Resistance 

Movement 
Also  known  as  Harakat  al-Muqawama 

al-Islamiya 
Also  known  as  Students  of  Ayyash 
Also  known  as  Students  of  the  Engineer 
Also  known  as  Yahya  Ayyash  Units 
Also  known  as  Izz  Al-Din  Al-Qassim 

Brigades 
Also  known  as  Izz  Al-Din  Al-Qassim 

Forces 
Also  known  as  Izz  Al-Din  Al-Qassim 

Battalions 
Also  known  as  Izz  al-Din  Al  Qassam 

Brigades 
Also  known  as  Izz  al-Din  Al  Qassam 

Forces 
Also  known  as  Izz  al-Din  Al  Qassam 

Battalions 

Harakat  ul-Mujahideen 

Also  known  as  HUM 

Also  known  as  Harakat  ul-Ansar 

Also  known  as  HUA 

Hizballah 

Also  known  as  the  Party  of  God 
Also  known  as  Islamic  Jihad 
Also  known  as  Islamic  jihad 

Organization 
Also  Known  as  Revolutionary  Justice 

Organization 
Also  Known  as  Organization  of  the 

Oppressed  on  Earth 
Also  loiown  as  Islamic  Jihad  for  the 

Liberation  of  Palestine 
Also  known  as  Organization  of  Right 

Against  Wrong 
Also  known  as  Ansar  Allah 
Also  known  as  Followers  of  the  Prophet 

Muhammed 

al-fihad 

Also  known  as  Egyptian  al-Jihad 
Also  known  as  New  Jihad 
Also  known  as  Egyptian  Islamic  Jihad 
Also  known  as  Jihad  Group 

Kahane  Chai 

Also  known  as  Kach 


Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 

Jewish  idea 
Also  known  as 

Traitors 
Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 

Safety  of  the 
Also  known  as 
Also  known  as 
Also  known  as 
Also  known  as 

Movement 
and 
Also  known  as 


Kahane  Lives 

the  Kfar  Tapuah  Fund 

The  Judean  Vhk  o 

The  Judean  Legion 

TheWavoftheTurah 

The  Yeshiva  of  the 

the  Repression  oi 

Dikuv  Bogdim 

DOV 

the  State  of  ludea 

the  Committee  for  thi' 

Roads 

the  Sword  of  I)a\id 

Judea  Police 

Forefront  of  tht-  liir.i 

The  Qomemiyut 


KQACH 


Kurdistan  Workers '  Party 

Also  known  as  the  PKK 

Also  known  as  Partiya  Karkeran 

Kurdistan 
Also  known  as  the  People's  Defense 

Force 
Also  known  as  Halu  Mesru  Savunm.i 

Kuweti  (HSK) 

Liberation  Tigers  of  Tamil  Edam 

Also  known  as  LTTE 

Also  known  as  Tamil  Tigers 

Also  known  as  EUalan  Force 

Mujahedin-e  Khalq  Organization 

Also  known  as  MEK 

Also  known  as  MKO 

Also  known  as  Mujahedin-e  Khalq 

Also  knovk-n  as  People  s  Mujahedin 

Organization  of  Iran 
Also  known  as  PMOI 
Also  known  as  Organization  of  the 

People's  Holy  Warriors  of  Iran 
Also  known  as  Sazeman-e  Mu|ahedin-e 

Khalq-e  Iran 
Also  known  as  National  Counr  il  i>f 

Resistance 
Also  known  as  NCR 
Also  known  as  National  Council  of 

Resistance  of  Iran 
Also  known  as  NCRI 
Also  known  as  the  National  Liberation 

Army  of  Iran 
Also  known  as  NLA 

National  Liberation  Armv 

Also  known  as  the  ELN. 
Also  known  as  Ejercito  de  Liberacion 
Nacional 

Palestine  Islamic  lihad-Shaqaqi  Faction 

Also  knov^  as  PlJ-Shaqaqi  Faction 
Also  known  as  PlJ-Shallah  Faction 
Also  known  as  Palestinian  Islamic  Jihad 
Also  known  as  PIJ 

Also  known  as  Islamic  Jihad  of  Palestine 
Also  known  as  Islamic  Jihad  in 
Palestine 


Also  known  ds  .M'li  ( >iiiinaym  Squad  of 

the  Hizballah  Bayt  Al-Maqdis 
Also  known  as  the  Al-Quds  Squads 
Also  known  as  the  Al-Quds  Brigades 
Also  known  as  Saraya  Al-Quds 
Also  known  as  Al-Awdah  Brigades 

Palestine  Liberation  Front-Abu  Abbas 
Faction 

Also  known  as  the  Palestine  Liberation 

Front 
Also  known  as  the  PLF 
Also  known  as  PLF-Abu  Abbas 

Popular  Front  for  the  Liberation  of 
Palestine 

Also  kn   vsn  as  the  PFLP 
Also  knnwn  as  the  Red  Eagles 
Also  known  is  tht  Red  Eagle  Group 

A]sokno\\n  ,is  t>i.  Red  Eagle  Gang 
Also  known  .j-  !ti'   Malhul  Gang 
Also  known  as  tiir  H.iDuil  Squad 

.-Msf,  known  as  P.iii'siniian  Popular 

Kcsist,i;ii  r  ]■!  in  I"- 
,\lso  kiuiwn  as  I'I'KF 

Popular  Front  for  the  Liberation  of 
Pnlt-stmfCreneral  Command 

Also  known. IS  FFLP-GC 
ill  Qii  idii 

.•\lso  knovMi  as  ai  Qaeda 

Also  known  as    the  Base" 

Also  known  as  the  Islamic  Army 

Also  known  as  the  World  Islamic  Front 

for  Iihdd  Against  lew;  and  Crusaders 
Also  known  as  tlir  Mann'.  .-Krmy  for  the 

Liberation  of  the  Moi\  I'laces 
Also  kn(iwn  as  the  l  s,iin.i  nin  Laden 

Netwcjrk 
.Also  known  as  the  I'sama  Bin  Laden 

(Organization 
.Mso  known  as  Islamic  Salvation 

Foundatinn 
.Mso  known  as  IIih  Group  for  the 

Prespr\ation  "f  the  Holy  Sites 

Revnlution<ir.  Armed  Forces  of 
Colomhiii 

.Mso  know  n  as  1-  ,-\KC 
Also  known  as  l-wfr/as  ;\rniailas 
Revolunonanas  au  Luiuiiibid 

HfviilutiDnun  Nuclei 

.Mso  known  as  the  Revolutionary 

People's  Struggli' 
.Mso  known  as  F:jiana-taliKos  Laikos 

.^gonas 
.^lso  known  as  FLA 
Also  known  as  Revolutionary  Popular 

Struggle 
.Mso  known  as  Popular  Revolutionary 

Struggle 
Also  known  as  )unt'  ~n 
.Mso  known  as  Organi/atu  in  of 

Rpvolutionarv  Internationalist 

SolidaritN 
Also  known  as  Kf\  oiiitionary  Cells 
Also  know  n  as  Liberation  Struggle 
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Revolutionary-  Organization  1 7 
November 

Also  known  as  17  November 
Also  known  as  Epanastatiki  Organosi  17 
Noemvri 

Revolutionan.-  People's  Liberation  Party/ 
Front 

Also  known  as  Devrimci  Halk  Kurtulu> 

Partisi-Cephesi 
Also  known  as  the  DHKP/C 
Also  known  as  Devrimci  Sol 
Also  known  as  Revolutionan  Left 
Also  known  as  Dev  Sol 
Also  known  as  Dev  Sol  Silahli  Devrimci 

Birliklen 
Also  known  as  Dev  Sol  SDB 
Also  known  as  Dev  Sol  Armed 

Revolutionary'  Units 

Shining  Path  I 

Also  known  in  Spanish  as  Sendero 

Luminoso 
Also  known  as  SL 
Also  known  as  Partido  Comunista  del 

Peru  en  el  Sendero  Luminoso  de  lose 

Carlos  Mariategui 
Also  known  as  Communist  Partv  of  Peru 

on  the  Shining  Path  of  Jose  Carlos 

Mariategui 
Also  known  as  Partido  Comunista  del 

Peru 
Also  known  as  Communist  Partv  of  Peru 
Also  known  as  PCP 

Also  known  as  Socorro  Popular  del  Peru 
Also  known  as  Peoples  Aid  of  Peru 
Also  known  as  SPP 
Also  known  as  Ejercito  Guerrillero 

Popular 
Also  known  as  People  s  Guerrilla  Armv 
Also  known  as  EGP 
Also  known  as  Eiercito  Popular  de 

Liberacion 
Also  known  as  People's  Liberation 

Army 
Also  known  as  the  EPL. 

Dated   September  28,  2001. 

Francis  X.  Taylor, 

Coordinator  tor  ('ounterteirohsm, 
Dppartmpnt  of  State 

[FR  Doc    01-24<)n  Filed  10-4-01;  8:45  am] 

BIUJNG  CODE  «910-1(M> 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

agency:  Tennessee  Valley  Authority 

(T\'A). 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Regional  Resiurce 
Stewardship  Council  (Regional  (Council) 
will  hold  a  meeting  to  consider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisorv  Committee 
Act.  5  U.S.C.  App.  2.(FACA) 


The  meeting  agenda  includes  the 
following  briefings: 

1.  Feedback  from  TVA  on  the 
Recommendations  Submitted  to  the 
TVA  Board  of  Directors 

2.  Report  from  the  Integrated  River 

Management  Subcommittee  on 
Ocoee  Water  Releases 

3.  Recommendations/Report  from  the 

Water  Quality  Subcommittee  on  26a 
and  Aquatic  Biodiversity 

4  Public  comments  ^ 

5  Preliminary  Results  of  the  LOUD 

Proposal 

6.  Federal  Funding  Potential 

7.  Reservoir  Operations  Study 

8.  Discussion  of  Recommendations 

9.  Planning  for  Future  Meetings 

It  is  the  Regional  C'ouncil's  practice  to 
provide  an  opportunity  for  members  of 
the  public  to  make  oral  public 
comments  at  its  meetings  Public 
comment  session  is  scheduled  from  4- 
5  p.m  Central  time  on  Thursday, 
October  25   Members  of  the  public  who 
wish  to  make  oral  public  comments  mav 
do  so  during  the  Public  comment 
portion  of  the  agenda.  Up  to  one  hour 
will  be  allotted  fr)r  the  Public  comments 
with  participation  available  on  a  first- 
come,  first-ser\'ed  basis.  Speakers 
addressing  the  Council  are  requested  to 
limit  their  remarks  to  no  more  than  5 
minutes.  Persons  wishing  to  speak 
register  at  the  door  and  are  then  called 
on  by  the  Council  ("hair  during  the 
public  comment  period.  Handout 
materials  should  be  limited  to  one 
printed  page  Written  comments  are  also 
invited  and  mav  be  mailed  to  the 
Regional  Resource  Stewardship  Council, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive.  WT  11  A,  Knoxville, 
Tennessee  37902. 

DATES:  The  meeting  will  begin  on 

Thursday.  October  2.5.  from  1  p.m.  to  5 
p  m  Ontral  time  Public  comments  are 
scheduled  for  (Jctober  25  beginning  at  4 
p  m  On  Friday,  October  26.  the  meeting 
will  resume  at  8:00  a.m.  Central  time 
and  adjourn  at  11:30  am 

ADDRESSES:  The  meeting  will  be  held  in 
Lake  Barkley  State  Resort  Park,  located 
at  3500  State  Park  Road,  Cadiz, 
Kentucky  42211-0790,  and  will  be  open 
to  the  public  Anyone  needing  special 
access  or  accommodations  should  let 
the  contact  below  know  at  least  a  week 
in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L  Hill.  400  West  Summit  Hill 
Drive.  WT  1  lA.  Knoxville,  Tennessee 
37902, (865)632-2333. 


Dated:  September  28.  2001. 
Ronald  }.  Williams. 

A(tini>  Executive  Vice  President.  River  System 
Operations  f'-  Environment.  Tennessee  Valley 
Aiittiority. 

[FR  Do(  .  01-25179  Filed  10-1-01;  8:45  am) 
BILUNG  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  [Preliminary]  Airworthiness 
Criteria  for  Airworthiness  Certification 
of  Transport  Category  Airships 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability:  request 
for  comments. 


SUMMARY:  This  notice  announces  the 
initiation  of  a  Federal  Aviation 
Administration  (FAA)  proposed 
airworthiness  criteria  for  transport 
category  airships.  This  notice  advises 
the  public,  and  especially 
manufacturers  and  potential 
manufacturers  of  transport  category 
airships,  that  the  FAA  intends  to 
develop  an  airworthiness  criteria  for 
transport  category  airships.  This  notice 
includes  the  Transport  Airship 
Requirement  (TAR)  as  developed  bv  the 
Inspectie  Verkeer  en  Waterstaat — 
Divisie  Luchtvaart  (CAA-NL),  the  civil 
aviation  authority  of  the  Netherlands, 
and  the  Luftfahrt  Bundesamt  (LBA),  the 
civil  aviation  authority  for  Germany. 
The  TAR  is  based  on  14  CFR  part  25 
transport  airplane  requirements  and 
FAA-P-8n(}-2  Airship  Design  Criteria. 
It  is  intended  that  the  TAR  will  form  the 
core  of  a  United  States  airworthiness 
criteria  for  transport  category  airships. 
While  considering  the  TAR  as  the  core 
criteria  for  the  certification  of  transport 
airships,  the  FAA  may  propose  alternate 
or  additional  requirements  for  some 
portions  of  the  TAR.  This  notice  is 
necessary  to  advise  the  public  of  the 
development  of  this  proposed 
airworthiness  criteria  and  give  all 
interested  persons  an  opportunity  to 
present  their  views  on  it. 
DATE:  Send  your  comments  by  February 
5,  2002. 

Discussion:  In  September  2001,  the 
Small  Airplane  Directorate  proposed 
airworthiness  criteria  for  transport 
category'  airships.  We  are  making  the 
proposed  airworthiness  criteria, 
including  "Transport  Airship 
Requirements"  (TAR),  dated  March. 
2000,  available  to  the  public  and  to  all 
manufacturers  for  their  comments. 

Airships  are  certificated  under  the 
provisions  of  14  CFR  21.17(b).  which 
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allows  the  Administrator  to  designate 
appropriate  airworthiness  criteria  for 
special  classes  of  aircraft,  including 
airships.  The  designated  criteria  should 
provide  a  level  of  safety  equivalent  to 
the  airworthiness  regulations  contained 
in  14  CFR  parts  23,  25,  27,  29,  31,  33 
and  35.  The  FAA  has  decided  that 
airworthiness  criteria  will  be  the  most 
efficient  and  flexible  method  of 
obtaining  an  acceptable  level  of  safety 
for  transport  category  airships.  The  FAA 
bases  this  decision  on  the  formative 
state  of  this  industry  and  the  potential 
for  airships  to  develop  into  a  new, 
viable,  and  important  part  of  the 
aerospace  industry.  The  FAA  may 
decide  to  codify  airship  airworthiness 
requirements  at  a  later  time  if 
warranted. 

The  criteria  will  be  acceptable 
airworthiness  criteria,  but  not  the  only 
acceptable  criteria,  for  certificating  a 
transport  category  airship  in  the  United 
States,  h  is  intended  to  utilize  the  TAR 
as  a  basis  for  a  harmonized 
airworthiness  standard  (criteria)  that 
will  allow  bilateral  certification  and 
validation  of  airships  between  nations 
that  have  adopted  the  TAR  as  a  basis  for 
the  certification  of  such  airships  This 
notice  is  intended  to  be  the  first  step  in 
developing  a  transport  airship 
airworthiness  criteria,  public  comments 
and  subsequent  FAA  determinations 
may  lead  to  modifications  or  additions 
to  the  proposed  criteria  as  the  body  of 
knowledge  concerning  large  airship 
manufacture  and  operations  expands.  It 
is  anticipated  that  there  will  be 
modification  of  the  criteria  from  the 
current  noticed  version  as  experience 
and  research  warrant  such  changes. 

The  proposed  airworthiness  criteria 
will  apply  to  rigid,  non-rigid,  and  semi- 
rigid transport  category  airships  that  are 
capable  of  vertical  ascent  (near 
equilibrium)  operations.  The  proposed 
airworthiness  criteria  (and  the  TAR) 
does  not  include  provisions  for  hybrid 
aircraft/airships  that  require  or  operate 
with  significant  dynamic  lift.  The  FAA 
expects  modifications  and  additions  to 
the  proposed  criteria  will  be  necessary 
for  specific  airship  projects,  due  to  the 
unique  nature  of  each  large  airship 
design. 

what  is  a  transport  airship?  A 
transport  airship  is  proposed  to  be 
defined  as  an  airship  that  has  an 
envelope  volume  larger  than  currently 
certificated  normal  category  airships 
(425.000  cubic  feet)  or  that  has  a 
combined  crew-passenger  capacity  of  12 
or  more  persons. 

When  adopted,  the  FAA  is  proposing 
that  the  airworthiness  criteria  for 
transport  airships  may  be  used  for  a 
fixed  time  period.  The  public  notice  of 


availability  for  the  airworthiness  criteria 
will  specify  the  effective  period  of  use 
to  ensure  periodic  reviews  of  the 
criteria. 

While  considering  the  TAR  as  the 
core  criteria  for  the  certification  of 
transport  airships,  the  FAA  has  spenfir 
concerns  and  is  interested  in  proposing 
alternate  or  additional  requirements  for 
some  portions  of  the  proposed  criteria. 
The  FAA  especially  desires  to  obtain 
public  comment  on  the  following; 

Flight  Tests  14  CFR  part  21.  §21  35. 
paragraphs  (f)(1)  and  (f)(2).  provides  that 
a  certain  number  of  flight  hours  must  be 
flowTi  before  type  certification   In 
addition  to  the  provisions  of  part  21 .  the 
FAA  proposes  that  a  transport  categor> 
airship  may  be  required  to  successfully 
accomplish  a  certain  number  of 
complete  mooring,  take  off,  and  cargo 
exchange  cycles  prior  to  type 
certification  This  may  result  in 
additional  flight  hours  being  required  t(i 
accomplish  this  requirement,  due  to  the 
longer  mission  times  of  airships 
Flight  in  Rough  Air.  Gust  and 
Turbulence  Loads  TAR  paragraphs  261 
341  and  other  structural  and  handling 
requirements  are  based  on  knowledge  of 
the  turbulence  and  gust  environments 
tha«  the  airship  will  encounter.  The 
FAA  is  concerned  that  the 
determination  of  an  appropriate  gust 
model  for  analysis  and  the 
determination  of  the  maximum  gurt  and 
gust  shape  will  be  a  limiting  design 
parameter,  especially  for  rigid  and  semi- 
rigid airships.  Given  the  extremes  of 
weather  in  the  North  American 
landmass  (with  respect  to  severity. 
magnitude  and  front  speeds)  and  the 
historical  experience  concerning  the 
loss  of  the  Navy  airships  Shenandoah. 
Macon  and  Akron,  the  FAA  desires  to 
obtain  additional  specific  comment  on 
these  requirements  in  the  proposed 
criteria.  The  FAA  anticipates  that  both 
structural  and  controllability  issues  will 
be  relevant  when  considering  gusts  and 
turbulence  and  the  typical  operating 
environment  of  airships  (less  than  1500 
feet  AGL).  There  may  well  be  a  much 
greater  reliance  on  operational 
limitations  and  interrelationship  of 
operational  and  airworthiness 
requirements  to  obtain  an  acceptable 
level  of  safety  with  airship  operations 
than  has  been  the  past  practice  with 
other  aircraft. 

Ditching  and  Emergency  Evacuation 
TAR  paragraphs  801  and  803  address 
these  concerns.  However,  additional 
specific  analyses  or  tests  will  need  to  be 
proposed  and  performed  to  address 
these  issues.  Emergency  evacuation  or 
ditching  of  a  large  airship  will  entail 
problems  that  are  not  encountered  with 
fixed  wing  aircraft.  This  could  include 


collapse  of  the  airship  envelope,  lifting, 
rolling  or  moving  nf  th''  mrvhip  durinp 
evaruation,  and  hazdnioii^  'fifc  i^     i 
leaking  lifting  gas   .^dditlllnally,  the 
possibility  of  removing  or  adding 
personnel  onto  the  ship  for  medical  or 
maintenance  reasons  during  operations 
may  need  to  be  considered. 

Environmental  Issuf'fi  The  proposed 
airworthiness  requirement  does  not 
include  provisions  that  may  be  required 
due  to  en\ironmental  laws. 
Environmental  issues  will  be  evaluated 
according  to  applicable  regulations 
when  an  airship  is  actually  certificated 
in  the  transport  categor) 

Minimum  Flight  Crew.  Relief  Crew 
and  Cargo  Handling  Crew  Large 
airships  have  not  been  operated  in  the 
United  States  for  decades,  the 
determination  of  crew  duties  and 
complements  has  ne\  er  been 
determined  bv  a  United  States  civilian 
airworthiness  authority.  The  FAA 
proposes  a  human  factors  study  to  be 
perffirmed  to  establish  acceptable 
workload,  tasks,  flight  crew  composition 
and  duty  rotation  This  study  will  also 
include  ground  i:rew,  (  argo  handling 
crew  and  related  (jperatK.ms  This 
determination  will  rtls<.  affect  the  flight 
deck  and  berth  design 

Electrostatic  Charging  and  Shock 
Hazards,  The  F.^.^  proposes  that 
additional  provismns,  similar  to  those 
proposed  in  the  loint  .^u-worthiness 
.Authorities  (JAA)  draft  joint  Aviation 
Requirement  (lARl  25X899  Electrical 
Bonding  and  Protection  .Against 
Lightning  and  Statu  Electricity,  be 
included  to  address  electrostatic 
charging,  shock  hazards  to  crew  and 
passengers,  and  elet  trical  fault  returns. 
For  large  airships  that  may  u.se  a  great 
deal  of  non-conducting  materials  there 
IS  more  concern  with  electrostatic 
charging  and  shock  hazards. 

Operational  Hulet.  f^perational 
requirements  have  not  yet  been 
proposed  for  the  operation  of  large 
airships,  therefore,  the  proposed 
airworthiness  criteria  may  not 
thoroughly  address  these  potential 
operational  requirements  When  such 
operational  requirements  are 
established  there  could  be  additional 
certification  or  equipment  requirements 
mtodated  for  large  airships  to  allow 
operation  in  the  national  airspace. 

Design  Standards  for  Changed 
Product  and  Continued  Production 
Transport  airships  have  hmited  service 
experience  worldwide  and  are 
anticipated  In  have  extremely  long 
service  lives  Bet  ause  of  these  factors. 
the  F.AA  foresees  a  need  to  review  and 
update  the  criteria  on  a  regular  basis. 
The  FAA  proposes  limiting  the  useful 
life  of  the  ainvorlhiriess  criteria  in  order 
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to  ensure  that  this  review  c\xle  occurs. 
As  a  result,  the  FAA  is  proposing  a 
different  approach  to  the  certification 
basis  of  transport  airships  and  their 
modifications  and  would  like  comments 
on  the  following: 

The  FAA  is  proposing  that  a  transport 
airship  type  design  approval  be  of 
limited  duration.  At  the  end  of  this 
duration,  aircraft  in  service  could 
continue  to  be  operated,  but  the  airship 
could  not  be  manufactured  because  the 
design  approval  would  have  lapsed.  A 
new  or  revised  type  approval  would  be 
needed  for  a  manufacturer  to  continue 
or  resume  production  The  new  or 
revised  type  approval  would  then  be  to 
the  most  current  airworthiness  criteria 
This  could  mean  that  transport  airships 
in  continuing  production  mav  need  to 
be  updated  to  meet  the  most  current 
(updated)  airworthiness  criteria.  Using 
the  most  current  airworthiness  criteria 
would  also  apply  to  design  approvals 
granted  for  the  modification  of  transport 
airships. 

When  the  criteria  are  updated,  the 
revision  effective  date  may  need  to 
define  an  effective  date  that  includes  a 
reasonable  time  for  transport  airship 
manufacturers  and  modifiers  to  complv 
with  the  updated  criteria.  Changes  to 
the  airworthiness  criteria  for  transport 
airships  would  only  be  applied 
retroactively  to  previously 
manufactured  airships  if  required  by  the 
changed  criteria  to  address  a  safety  of 
flight  issue  by  issuance  of  an 
airworthiness  directive. 
AOOAESSES:  Copies  of  the  proposed 
airworthiness  criteria  for  transport 
category  airships  may  be  requested  from 
the  following:  Small  Airplane 
Directorate.  Standards  Office  (ACE- 
110).  Aircraft  Certification  Service. 
Federal  Aviation  Administration,  901 
Locust  Street.  Room  301.  Kansas  City. 
MO  64106.  The  proposed  airworthiness 
criteria  will  be  available  on  the  Internet 
within  the  ne.xt  two  weeks  at  the 
following  address:  http/Zwy^-w.  faa.gov/ 
programs _rsvp2/ smart/  faa_home_page 
/certification/  aircraft/ small  ^ 
airplane  directorate 
jnews_proposed.html  Send  all 
comments  on  the  proposed 
airworthiness  criteria  for  transport       v 
category  airships  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Reyer  or  Karl  Schletzbaum, 
Federal  Aviation  Administration.  Small 
Airplane  Directorate,  Regulations  & 
Policy.  ACE-111,  901  Locust  Street, 
Room  301.  Kansas  City.  Missouri  64106: 
telephone:  (816)  32^-4131  (M.  Rever): 
or  (816)  329-4146  (K.  Schletzbaum);  fax: 


(816)  329-4090:  e-mail: 
ktirl  schletzhaum@faa.gov  oi 

michnel  rf!ver&t(in  gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

We  invite  your  comments  on  the 
proposed  airworthiness  criteria  for 
transport  catcgor}'  airships.  Send  any 
data  or  views  as  you  may  desire. 
Identifv  the  proposed  transport  categor\- 
airship  airworthiness  criteria  on  your 
comments,  and  if  vou  submit  your 
comments  in  writing,  send  two  copies  of 
vour  comments  to  the  above  address. 
The  Small  Airplane  Directorate  will 
consider  all  communications  received 
on  or  before  the  closing  date  for 
comments.  We  may  change  the  proposal 
referred  to  in  this  notice  because  of  the 
comments  received. 

You  may  also  send  comments  to  the 
following  Internet  address:  9-ACE- 
airships@faa  gov  Comments  sent  by  fax 
or  the  Internet  must  contain  "Comments 
to  proposed  transport  category  airship 
airworthiness  criteria"  in  the  subject 
line.  You  do  not  need  to  send  two 
copies  if  you  fax  vour  comments  or  send 
them  through  the  Internet.  If  you  send 
comments  over  the  Internet  as  an 
attached  electronic  file,  format  it  in 
either  Microsoft  Word  97  for  Windows 
r)r  ASCII  text.  State  what  specific  change 
you  are  seeking  to  the  proposed 
airworthiness  criteria  and  include 
justification  (for  example,  reasons  or 
data)  for  each  request. 

Issued  in  Kansas  City.  Missouri  on 
St>ptember  28   2001. 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  .Aircraft 
Certification  Service. 

[FR  Doc.  01-25083  Filed  10-4-01;  8:45  am] 

BILUNG  CODE  4910-1J-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Sealtft 
Agreement  (ViSAyjoint  Planning 
Advisory  Group  (JPAG) 

AGENCY:  Maritime  Administration.  DOT. 
ACTION:  Synopsis  of  September  19.  2001 
meeting  with  VISA  participants. 


On  September  19,  2001.  a  Voluntary 
Intermodal  Sealift  Agreement  (VISA) 
Joint  Planning  .advisory  Group  (JPAG) 
meeting  was  held  via  video  telephonic 
conference  (VTC).  The  sites  connected 
by  the  VTC  were  the  Military  Sealift 
Command  headquarters.  Washington, 
D(^,  the  Military  Traffic  Management 
Command,  Alexandria.  Virginia,  and  the 


U.S.  Transportation  Command,  Scott 
Air  Force  Base,  Illinois. 

Meeting  attendance  was  by  invitation 
only,  due  to  the  classified  nature  of  the 
information  discussed  and  the 
requirement  for  a  government-issued 
security  clearance.  Of  the  53  U.S. -flag 
carrier  corporate  participants  enrolled 
in  VISA  at  the  time  of  the  meeting.  17 
cleared  carrier  representative  companies 
participated  in  the  JPAG  VTC.  In 
addition,  JPAG  attendance  included 
representatives  from  the  Department  of 
Defense  and  the  Maritime 
Administration  (MARAD), 

The  purpose  of  the  JPAG  was  to 
update  VISA  participants  about  sealift 
operations  in  response  to  the  terrorist 
attacks  of  September  11.  2001.  The 
meeting  convened  at  2:00  p.m.  EDT  and 
adjourned  at  3:30  p.m. 

The  full  text  of  the  VISA  program  is 
published  in  66  FR  10938-10947.  dated 
February  20.  2001.  One  of  the  program 
requirements  is  that  MARAD 
periodically  publish  a  list  of  VISA 
participants  in  the  Federal  Register.  As 
of  September  19,  2001,  the  following 
commercial  U.S. -flag  vessel  operators 
were  enrolled  in  VISA  with  MARAD: 
Alaska  Cargo  Transport,  Inc..  American 
Automar,  Inc.,  American  President 
Lines.  Ltd.,  American  Roll-On  Roll-Off 
Carrier,  LLC,  American  Ship 
Management.  L.L.C.,  Automar 
International  Car  Carrier,  Inc.,  Bevel 
Brothers  Inc.,  Caribe  USA.  Inc..  Central 
Gulf  Lines.  Inc.,  Cook  Inlet  Marine, 
Crowley  Liner  Services,  Inc.,  Crowley 
Marine  Services,  Inc.,  CSX  Lines,  LLC, 
E-Ships,  Inc.,  Farrell  Lines 
Incorporated,  First  American  Bulk 
Carrier  Corp.,  First  Ocean  Bulk  Carrier- 
I,  LLC,  First  Ocean  Bulk  Carrier-II.  LLC. 
First  Ocean  Bulk  Carrier-Ill,  LLC.  Foss 
Maritime  Company.  Gimrock  Maritime, 
Inc..  Liberty  Shipping  Group  Limited 
Partnership.  Lockwood  Brothers,  Inc.. 
Lykes  Lines  Limited.  LLC,  Lynden 
Incorporated,  Maersk  Line.  Limited. 
Matson  Navigation  Company.  Inc.. 
Maybank  Navigation  Company.  LLC. 
McAllister  Towing  and  Transportation 
Co..  Inc..  Moby  Marine  Corporation, 
NPR.  Inc.,  Ocean  Marine  Shipping,  Inc., 
Odyssea  Shipping  Line,  LLC,  OSG  Car 
Carriers,  Inc..  Resolve  Towing  & 
Salvage,  Inc.,  Samson  Tug  &  Barge 
Company,  Inc..  Sea  Star  Line,  LLC, 
Seacor  Marine  International  Inc.,  Sealift 
Inc.,  Signet  Maritime  Corporation, 
Smith  Maritime,  STEA  Corporation, 
Stevens  Towing  Co.,  Superior  Marine 
Services,  Inc.,  Totem  Ocean  Trailer 
Express,  Inc.,  Trailer  Bridge,  Inc., 
TransAtlantic  Lines  LLC,  Trico  Marine 
Operators.  Inc..  Troika  Intemationad, 
Ltd.,  U.S.  Ship  Management,  Inc.,  Van 
Ommeren  Shipping  (USA)  LLC, 
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Waterman  Steamship  Corporation,  and 
Week.s  Marine.  Inc. 
CONTACT  PERSON  FOR  ADDITIONAL 
information:  Mr.  William  F.  Trost. 
Acting  Director.  Office  of  Sealift 
Support.  (202)  366-2323. 

B\  ordiTof  the  Manlinie  .Adinirii^triitcr 

IJated:  Odobrr  1.  2001. 
Joel  C.  Richard, 
Secretary. 

FFR  Doc,  01-2497.1  Filed  10— t-fll:  845  am] 
BILLING  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2001- 
10735] 

Reports,  Forms,  and  Record  keeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation, 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
bv  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicii  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  4,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL^Ol.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Please  identifv' 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p,m, 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Gregory 
Rymarz,  NHTSA  400  Seventh  Street, 
SW..  Room  5208,  NPP-22,  Washington, 
DC  20590,  Mr.  Gregory  Rymarz's 
telephone  number  is  (202)  366-2570. 


Please  identify-  the  relevant  collection  of 
information  bv  referring  to  its  OMB 
Control  Number 

SUPPLEMENTARY  INFORMATION:  L'nder  the 
Paperwork  Reduction  .\c\  of  1995, 
before  an  agency  submits  a  [jroposed 
collection  of  information  to  OMB  l"r 
approval  it  must  first  publisij  a 
document  in  the  Federal  Register 
providing  a  fiO-da\'  romment  period  and 
otherwise  consult  with  rnnnbers  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMBs 
regulation  (at  r,  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  colleition  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  will  have  practical  utility: 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  infoimation,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhanc  e  the  cju.ility, 
utility,  and  clarity  of  \hv  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  ini  luding  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  eg  permitting 
electronic  submission  of  respcmses 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  propost'd 
collections  of  information 

Tith  Highway  Crash  Data  Collection 
for  the  Evaluation  of  Antilock  Brake 
Systems  (ABS)  and  Rear  Impart  Guards 
on  Heavy  Vehicles 

OMB  Control  \ umber:  New, 
Affected  Piihlic:  State  and  Local 
Governments. 

Form  S umber-  N-  A, 
Abstract  As  rtn^uired  b>  the 
Government  Performance  and  Results 
Act  of  1993  and  Executive  Order  1286fi 
(58  FR  51735).  NHTSA  reviews  existim; 
regulations  to  determine  if  they  are 
achieving  policy  goals  Safety  Standard 
121  (49  CFR  571.121)  requires  Antilock 
Brake  Systems  (ABS)  on  air-brake 
equipped  truck  tractors  manufactured 
on  or  after  March  1.  1997  and  on  semi- 
trailers and  single-unit  trucks  equipped 
with  air  brakes  and  manufactured  on  or 
after  March  1.  1998.  Safety  Standards 
223  (49  CFR  571.223)  and  224  (49  CFR 
571.224)  set  minimum  requirements  for 
the  geometry,  configuration,  strength 


and  energy  absorption  capability  of  rear 
impact  guards  on  full  trailers  and  semi- 
trailers o\er  10,000  pounds  Gross 
Vehicle  Weight  Rating  manufactured  on, 
or  after.  January  26.  1998.  NHTSA's 
Office  of  Plans  and  Policy  is  planning  a 
highway  crash  data  collection  effort  that 
will  provide  adequate  information  to 
perform  an  evaluation  of  the 
effectiveness  of  ABS  and  rear  impact 
guards  for  heavy  trucks.  This  study  will 
estimate  the  actual  safety  benefits 
(crashes,  injuries,  and  fatalities  avoided) 
achieved  by  the  standards  and  provide 
a  basis  for  assessing  whether  the 
standards  are  functioning  as  intended. 
Highway  crash  data  will  be  analyzed  to 
the  extent  that  the  experiences  of  heavy 
trucks  equipped  with  ABS  and  rear 
impact  guards  can  be  compared  with  the 
experiences  of  heavy  trucks  not  so 
equipped. 

Estimated  Annual  Burden:  The 
annual  burden  is  estimated  to  be  4,373 
hours. 

Number  of  Respondents:  The  state 
police  in  two  states  will  report 
information  on  a  total  of  15.000  crashes' 

Is^Ufd  on:  Oftnber  1,  2001. 
William  H.  Walsh. 

Associate  Administrator  for  Plans  and  Policy. 
PR  DfT  01-249H1  Filed  10-4-01:  B:45  ami 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No  34093] 

Canadian  Pacific  Railway  Company 
and  Soo  Line  Corporation — Corporate 
Family  Transaction  Exemption — 
Delaware  and  Hudson  Railway 
Company.  Inc. 

(  ri!i,nli,in  Pacific  Railway  Company 
(f;i'K     s  1 1  Line  Corporation  (SLC)  and 
Dt'l.i'.N.in  rind  Hudson  Railwav 
(...iu().in\ ,  Inc.  (DHRC)  (collectively  CP 
rarties)  have  filed  a  verified  notice  of 
.xemption  under  49  CFR  1180.2(d)(3)  to 
uiuiertake  a  corporate  family 
transaction,  which  involves  SLC's  the 
acquisition  of  direct  control  of  DHRC 
and  Its  indirert  control  of  nonoperating 
carriers  i  >  intri  ilii'ii  by  DHRC. 

( ;PK  I   irreiith  controls  Soo  Line 
K.iilniui  (  ompany  (Soo)  and  DHRC.  Soo 
IS  rt  dirrc  1  subsidiary  of  SLC.  which  is 
an  indirect  subsidiary  of  CPR.  DHRC  is 
controlled  directly  by  D&H  Investments, 
Inc.  (DHl),  which  is  also  an  indirect 
subsidiary  of  CPR  Following  the 
proposed  corporate  rrMri:anization,  DHl 
will  no  longer  exist  and  UHRC  will 
become  a  direct  corporate  subsidiary  of 
SLC.  SLC  will  hidil  TOO  percent  of  the 


I 
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outstdndint;  shares  of  DHRf"  iiid  will 
thpn-fnr.^  <:r,ntri)l  DHRC,' 

Thi'  priipi).s''(i  transartinn  \%as  to  have 
hfM^n  CDnsumnitited  fin  nr  aftfr 
September  26.  2001 

The  purpose  nf  the  proposed 
transactuin  is  to  eliminate  DH!  and 
transfer  th<'  shares  ni  DHRC:  to  iLC  to 
simplif\  the  r'^sulting  corporate 
structur'^  'if  th"  CPR  corporate  familv. 
The  pr')[)iise(i  transartion  is  part  of  a 
corporate  reorganization  of  the 
transportation  anri  non-transportatmn 
businesse-,  of  C;PR\  parent,  Canadhin 
Pacific  Limited  A  new  non(  arrier 
holding  compan\  parent  nf  ('PR. 
Canadian  Pacific  Rail\va\  Limited,  will 
he  created  and  \sill  hp(  nme  a  publicly 
traded  compain 

Thi>  IS  a  transactmn  v\ithin  a 
corporate  familv  of  the  f\  pe  specifically 
exempted  from  prior  review  and 
approval  und'T  44  CFR  1180. 2(d)(3).  A.s 
described,  the  transaction  will  not  result 
in  adverse  <  hanges  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
earners  outside  th>'  a[)phf  ant- 
corporate  famdy. 

Ind.T  49  U.S.C.  10.502(g).  the  Board 
ma\  not  u-.'  if-  t'xrmfiti  m  authority  to 
relie\  e  ,(  r.iii  '  arn^T    if  in  -tatutory 
obligation  t^  prot.n  t  tfi.'  interests  of  its 
emp!f)V>">-  .\-  1  r  i.ndition  to  this 
exemption,  an\  !  nited  .Staf'vs  railroad 
empkn'e.'  ,ift»'i  t.-d  h\  th"  transaction 
will  h*'  prott'(,t"d  \<\  *ii''  conditions 
imposeti  in  .\eii  )'')rK  Dock  Rv- 
(:ontrn!-Br>nk!v:i  A'.j-f'-r.';  Dist.,  360 

I  r  r;  hi]  ■  I'lrMt 


(;F  l'artif-5  st<ilp  that  the  day-to-dav  n()erations  of 
DHRC  will  continj*;  to  b«  managed  by  CfK. 


If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  fded  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stav  the  transaction. 

An  original  and  10  c:opies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34093.  must  be  tiled  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.VV..  Washington,  DC;  20423- 
ono]    In  addition,  a  copy  of  each 
pleading  must  be  served  on  Terenc  e  M 
Hvnes,  Sidlev  Austin  Brown  f<  Wood, 
1.501  K  Street.  N  U  .  Wa>hin..^ton.  DC 
20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
wiviv. stb.dot.gov 

Dwaded:  September  27,  2001. 

By  the  Board.  David  M.  Kon.schnik. 
Director,  Office  of  Proceedings. 

\i'rniin   \    Wilhdms. 

.>!•( Tftan . 

|FR  Dor.  01-24927  Filed  10-4-01;  8:45  am) 

9ILLIMG  CODE  49'=>  .Oa  P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Midwest  District 

AGENCY:  Internal  Revenue  Ser^i(e  (IRS) 

TriM-iirx 

ACTION:  Notice. 

SUMMARY:  .-\  meeting  of  the  Midwest 
(atizen  Advocacy  Panel  will  be  held  in 
Omaha,  Nebraska. 


DATES:  The  meeting  will  be  held 
Thursday.  October  25,  2001,  and  Friday, 
October  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  McQuin  at  1-888-912-1227,  or 
414-297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  (CAP)  will  be  held 
Thursday,  October  25.  2001,  from  9  a.m. 
to  4  p.m.  and  Friday.  October  26,  2001. 
from  8:00  a.m.  to  Noon  at  the  Doubletree 
Hotel,  1616  Dodge  Street.  Omaha. 
Nebraska  The  Citizen  Advocacy  Panel 
is  soliciting  public  comment,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Public  comments  will  be  welcome 
during  the  meeting,  or  you  can  submit 
written  c:omments  to  the  panel  bv  faxing 
to  (414)  297-1623,  or  by  mail  to  Citizen 
.•\dvocacy  Panel,  Mail  Stop  1006  MIL, 
310  West  Wisconsin  .-\v(>nue. 
Milwaukee,  WI  53203-2221. 

The  .Agenda  will  include  the 
following:  Reports  bv  the  fL-\P  sub- 
groups, presentation  of  taxpayer  issues 
bv  individual  members,  and  discussion 
of  issues. 

.Note:  Last  minute  changes  to  Ihi'  ,i'.^''i!(!.i 
are  possible  and  could  prevent  effecti\  e 
advance  notice. 

DmI.'iI    Sfj)!,>ni!).-r  J.4    JOOl. 
(.indy  \anderpooi. 

ih'tnili'ii  Ihii'i  lor  (  .\l'  (Aiinmunu  atioii  and 

Liaison. 

'!  K  F)m<    {)l-2,i(n2  Filfii  10-4-01:  84^  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  edilonal  corrections  of  previously 
published  Presidential   Rule.  Proposed  Rule. 
and  Notice  documents  These  corrections  are 
prepared  by  the  Oflice  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  thetssue 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-46  and  102-39 


[FPMR  Amendment  H-208] 
RIN  3090-AH23 

Replacement  of  Personal  Property 
Pursuant  to  the  Exchange/Sale 
Authority 

Correction 

In  final  rult'  document  01-2355.'^ 
b(>ginning  on  page  48614  in  the  issue  d! 
Friday.  September  21,  2001.  make  the 
following  correction: 

On  page  48616,  in  the  first  t  (ilumn.  in 
the  last  line,  "(1)  Vessels  "  should  read. 
•'(1)  Vessels". 

IKUiK    (■1-:2'i""  !  FHi'ii  10— i-ni:  8:45  dm) 

BILLING  CODE  150S-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1175-N] 

RIN  0938-ZA08 

Medicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2002 

Corrpctinn 

In  notice  document  01-23820 
beginning  on  page  49454  in  the  issue  of 
Thursday.  September  27.  2001.  make 
the  following  correction: 

On  page  49463,  in  the  Wage  Index 
column,  the  fifth  entry.  •■1.0.'5423" 
should  read,  "1.0.543". 

|FR  0()<  .  Cl-2:iH2(l  Kiled  U)-4-<)l.  H,4.'>  <imi 
BILUNG  CODE  150&-01-O 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB30 

Labor  Cerlfications  and  Petition 
Process  for  the  Temporary  Emplyment 
of  Nonimmigrant  Aliens  in  Agriculture 
in  the  United  States;  Delegation  of 
Authority  To  Adjudicate  Petitions: 
Deferral  of  Effective  Date 

Correct  Kin 

In  interim  final  rule  lim  ument  01- 
24208  be^innin.u  on  [)<iUf  4't2"'  in  the 
issue  iif  Thursday.  Septemlj'T  J~.  JUOi, 
make  the  following  correction: 

On  page  49276,  in  the  second  column 
in  the  16th  line,  "October  27.  2002." 
shf.iuld  read      Sejitember  J"    J(K)2." 

iFKUi)(.(   l-.:4_(l,H  I  :li-(i  10-4-01;  8:45  am] 
BILLING  CODE  1505-01-0 


OFFICE  OF  SPECIAL  COUNSEL 

Privacy  Act  of  1974,  System  of 
Records 

Correction 

In  notice  <i(u  miirnt  01-17418 
beginning  on  page  :-ibt)ll  in  the  issue  of 
Thursday.  !ulv  12,  2001.  make  the 
following  corrections 

1.  On  page  36612,  iii  tlie  secuiul 
column,  in  the  DATKS  section, 
bepinniny  m  th«^  fifth  line,  "[30  days 
after  publication  of  this  notice]"  should 
read.  ".August  l.i.  2001". 

2.  On  paue  .-tbbl.i.  iieginning  in  the 
second  tohimn.  the  last  paragraph, 
paragragh  r  should  read 

"r.  To  disclose  information  te  the  1    ,s 
Department  of  Labor  (DOL,!  about 
OSC's  referral  of  a  complaint  allepuiL; 
a  violation  of  \eterans  preferenc  e 
requirements  to  DOL  for  further 
action  under  the  Veterans' 
Employment  Opportunities  Act  of 
1998;  to  disclose  information  tn  !)( )i. 
or  any  agency  or  person  as  nefd'-d  i" 
develop  relevant  information  about 
matters  referred  by  DOL  to  OS(".  iiiHiii 
38  U.S.C.  4324  (the  l'nif(^rmed 
Services  Employment  and 
Reemployment  Rights  Ad  of  1994):  to 
disclose  information  to  DOL  or  am 


agency  or  person  as  needed  to  advise 
on  the  status  or  disposition  of  matters 
referred  by  DOL  to  OSC  for 
disciplinary  action  under  5  U.S.C. 
1215,  or  litigation  under  38  U.S.C. 
4324." 
JFR  Dor   Cl-17418  Filed  10-4-01;  8:45  ami 

BILUNG  CODE  1506-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  I9i4  Release 
No  44791] 

Emergency  Order  Pursuant  to  Section 
12(kM2)  of  the  Securities  Exchange  Act 
of  1934  Taking  Temporary  Action  to 
Respond  to  Market  Developments 

September  14,  2001. 
Correction 

In  notice  document  01-23463 
beginning  on  page  48494  in  the  issue  of 
Thursday.  September  20.  2001.  make 
the  following  correction: 

On  page  48494.  in  the  second  column, 
the  Release  No.  should  read  as  set  forth 
above. 

|FR  Do(    r;i-2.346;»  Filed  10-4-01:  8:45  ami 

BILLING  COOe  150fr-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  ol  1934  Release 
No.  44828/September  21    2001; 

Order  Extending  Emergency  Order 
Pursuant  to  Section  l2(kH2)  of  the 
Securities  Exchange  Act  of  1934 
Taking  Temporary  Action  to  Respond 
to  Market  Developments  Concerning 
the  American  Stock  Exchange  LLC 

Correction 

In  notice  document  01-24186 

i|  [HMriiiL;  on  page  49438  in  the  issue  of 
III  iTMt.A  .  September  27.  2001  make  the 

tiiinw  mu  correction: 

( ):i  [  ,ic-  4't438,  in  the  second  column, 
•hi  K'  i>  a-'  Nil  and  subject  title  should 

n-.ni  „■-  v(  ;  ii'Tth  above. 

IFR  Doc.  Cl-24186  Filed  1O-4-01;  8:45  ami 

BILLING  CODE   1 50f.  0'    D 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

[Investment  Company  Act  of  1940  Release 
No.  25165/September  21 .  2001] 

Order  Extending  Prior  Order  Under 
Sections  6<c),  17(b)and  38(a)  of  the 
Investment  Company  Act  of  1940 
Granting  Exemptions  From  Certain 
Provisions  of  the  Act  and  Certain 
Rules  Thereunder 

( Correct  ion 

in  notio'  fii)' urii-'nt  0! -J4 '.  fi'-t 
bej^inniny  on  pau*'  494  i'  id  'h-  issue  of 
Thurs<ld\'.  Sf-ptPnibt-T  J"    Jiin;    :;;.ikt' 
the  following  (.orrectiiin 


On  page  49437,  in  the  third  column. 
the  Releasf  Xi^    md  ^ubicct  title  should 
read  as  set  turth  dbu\  t\ 


(FR  Doc.  Cl-24180  Filed  lu- 

BILLING   CODE    'SOS   01    D 


i-(Jl.  H.4.'>  din 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  1934  Release 
No  44827/September  21.  2001] 

Order  Extending  Emergency  Order 
Pursuant  to  Section  12(kK2)  of  the 
Securities  Exchange  Act  of  1934 
Tatting  Temporary  Action  to  Respond 
to  Market  Developments 

Correction 

In  notice  document  0 1    .;4  1  as 

beginning  on  page  4'*4  tn  ;n  fhf"  issue  of 


Thursday,  September  27.  2001.  make 
the  following  correction: 

On  page  49438.  in  the  third  column, 
the  Release  No.  and  subject  title  should 
road  as  set  forth  above. 

iPK  [)()(  ,  (:i-241HH  FiU'.i  10-4-01;  8  45  ,im| 
BILLING  CODE  15O5-01-D 


Friday. 
October  5.  2001 


Part  11 


Environmental 
Protection  Agency 


40  CFR  Part  89.  90.  91,  etc. 
Control  of  EmLssions  From  Nonroad 
Large  Spark  Ignition  Engines  and 
Recreational  Engines  (Marine  and  I^nd 
Based):  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  89,  90,  91,  94, 104«,  1051, 
1065,  and  1068 

[AMS-FRL-7058-6] 

RIN2060-AI11 

Control  of  Emissions  From  Nonroad 
Large  Spark  Ignition  Engines  and 
Recreational  Engines  (Marine  and 
Land-Based) 

AGENCY:  Envirt)nmpntal  Protection 
Agency (EPA) 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  action,  we  are 
proposing  pmission  standards  for 
several  groups  of  nonroad  engines  that 
cause  or  contribute  to  air  pollution  hut 
that  ha%-p  vet  to  be  regulated  hv  EP.-\ 
These  engines  include  large  sparik- 
ignition  engines  such  as  those  used  in 
foritlifts  and  airport  tugs;  recreational 
vehicles  using  spark-ignition  engines 
such  as  off-highvvav  motorcycles,  all- 
terrain  vehicles,  and  snowmobiles;  ami 
recreational  marine  diesel  engines. 
Nationwide,  engines  and  vehicles  in 
these  various  categories  contribute  to 
ozone.  CU.  and  PM  nonattainment 
These  pollutants  cause  a  range  of 
adverse  health  effects,  especiallv  in 
terms  of  respirator}-  impairment  and 
related  illnesses  The  proposed 
standards  will  help  states  achieve  air 
quality  standards  In  addition,  the 
proposed  standards  will  help  reduce 
acute  exposure  to  Cf).  air  toxics,  and  PM 
for  operators  and  other  people  close  to 
the  emission  source  Thev  will  also  help 
address  other  environmental  problems, 
such  as  visibilitv  impairment  in  our 
national  parks 

We  expect  that  manufacturers  will  be 
able  to  maintain  or  even  improve  the 
performance  of  their  products  when 


producing  engines  and  equipment 
meeting  the  proposed  standards.  In  fact, 
many  engines  will  substantially  reduce 
their  fuel  consumption,  partiallv  or 
completely  offsetting  any  costs 
associated  with  the  emission  standards. 
Overall,  we  estimate  the  gasoline- 
equivalent  fuel  savings  associated  with 
the  anticipated  changes  in  technologv 
re^^ulting  from  this  rule  would  be  about 
"  iU  million  gallons  per  year  once  the 
program  is  fully  phased  in.  The 
proposal  also  has  several  provisions  to 
address  the  unique  limitations  of  small- 
vi)hime  manufacturers. 
DATES:  Comments:  Send  written 
comments  on  this  proptjsed  rule  bv 
December  19,  2001    ,See  Section  X.B  for 
more  information  about  written 
comments. 

Heariniis:  We  will  hold  a  public; 
hearing  in  the  Washington.  DC;  area  on 
October  24.  We  will  hold  a  second 
public  hearing  on  October  30  in  Denver. 
CO.  See  Section  X.B  for  more 
information  about  public  hearings. 
ADDRESSES:  Comments:  You  may  send 
written  comments  in  paper  form  or  bv 
e-mail.  We  must  receive  them  bv  the 
date  indicated  under  DATES  above.  Send 
paper  copies  of  written  comments  (in 
duplicate  if  possible)  to  the  contact 
person  listed  below    You  may  also 
submit  1  omments  via  e-mail  to 
"SRASPRM'&epa.gov."  In  vour 
correspondence,  refer  to  Docket  A- 
200f>-01    See  Section  X  B  for  more 
informatKin  im  comment  procedures. 

Docket  EPA  s  .^ir  Docket  makes 
materials  related  to  this  rulemaking 
available  for  review  in  Public  Docket 
No.  A-2non-ni  at  the  following  address: 
U.S.  Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102).  Room  M-1500 
(on  the  grfjund  floor  in  Waterside  Mall). 
401  M  Street.  SW  .  Washington.  DC 
2046U  between  8  am  to  5;.30  p.m., 
Monday  through  Friday,  except  on 


government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  260- 
7548,  and  by  facsimile  (202)  260-4400. 
We  may  charge  a  reasonable  fee  for 
copving  docket  materials,  as  provided  in 
40  CFR  part  2. 

Hearings:  We  will  hold  a  public 
hearing  on  October  24.  2001  at 
Washington  Dulles  Airport  Marriott, 
Dulles,  VA  20166  (703-471-9500).  We 
will  hold  a  second  public  hearing 
October  30,  2001  at  Doubletree  Hotel. 
3203  Quebec  Street.  Denver.  CO  80207 
(303-321-3333).  If  you  want  to  testif\-  at 
a  hearing,  notify  the  contact  person 
listed  below  at  least  ten  days  before  the 
date  of  the  hearing.  See  Section  X.B  for 
more  information  on  the  public-hearing 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Borushko,  U.S.  EPA.  National 
Vehicle  and  Fuels  Emission  Laboratorv, 
2000  Traverwood,  Ann  Arbor.  MI 
48105;  Telephone  (734)  214^334:  Fax: 
(734)214-4816;  E-mail: 
borushko.margaret@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  proposed  action  would  affect 
companies  that  manufacture  or 
introduce  into  commerce  anv  of  the 
engines  or  vehicles  that  would  be 
subject  to  the  proposed  standards.  These 
include:  spark-ignition  industrial 
engines  such  as  those  used  in  forklifts 
and  airport  tugs:  recreational  vehicles 
such  as  off-highway  motorcycles,  all- 
terrain  vehicles,  and  snowmobiles;  and 
recreational  marine  diesel  engines.  This 
proposed  action  would  also  affect 
companies  buying  engines  for 
installation  in  noruoad  equipment. 
There  are  also  proposed  requirements 
that  apply  to  those  who  rebuild  anv  of 
the  affected  nonroad  engines.  Regulated 
categories  and  entities  include: 


Category 


NAICS 
codes ' 


SIC 
codes' 


Examples  of  potentially  regulated  entities 


Industry  , 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


333618  3519     Manufacturers  ot  new  nonroad  SI  engines,  new  manne  engines 

333111  I  3523     Manufacturers  of  farm  equipment 

333112  3531     Manufacturers  of  construction  equipment,  recreational  manne  vessels, 
333924                3537     Manufacturers  of  industrial  trucks. 

811310  7699     Engine  repair  and  maintenance 

336991  Motorcycles  and  motorcycle  parts  manufacturers. 

336999  I  Snowmobiles  and  ali-terrain  vehicle  manufacturers 

'*21110  I  Independent  Commercial  Importers  of  Vehicles  and  Paris 


'North  Amencan  Industry  Classification  System  (NAICS). 
^Standard  industrial  Classification  iSICi  system  code 


This  list  IS  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  entities  likely  to  be  regulated 
by  this  action.  To  determine  whether 
particular  activities  may  be  regulated  bv 


this  action,  you  should  carefully 
examine  the  proposed  regulations.  You 
may  direct  questions  regarding  the 
applicability  of  this  action  to  the  person 


listed  in  FOR  FURTHER  INFORMATION 
CONTACT.  • 
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Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

The  preamble,  regulatory  language, 
Draft  Regulatory  Support  Document, 
and  other  rule  documents  are  also 
available  electronically  from  the  EPA 
bitemet  Web  site.  This  service  is  free  of 
charge,  except  for  any  cost  incurred  for 
internet  connectivity.  The  electronic 
version  of  this  proposed  rule  is  made 
available  on  the  day  of  publication  on 
the  primary  web  site  listed  below.  The 
EPA  Office  of  Transportation  and  Air 
Quality  also  publishes  Federal  Register 
notices  and  related  documents  on  the 
secondan,'  web  site  listed  below. 

1 .  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date 
or  use  Search  feature) 

2.  http://www.epa.gov/otaq/  (look  in 
What's  New  or  under  the  specific 
rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  the  document  may  be 
downloaded,  format  changes  may  occur. 
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I.  Introduction 

A.  Overview 

Air  pollution  is  a  serious  threat  to  the 
health  and  well-being  of  millions  of 
Americans  and  imposes  a  large  burden 
on  the  U.S  economy  Ground-level 
ozone,  carbon  monoxide,  and 
particulate  matter  are  linked  to 
potentially  serious  respiratory  health 
problems,  especially  respiratory  offects 
and  environmental  degradation. 
including  visibility  impairment  in  our 
precious  national  parks.  Over  the  pa.st 
quarter  century,  state  and  federal 
representatives  have  established 
emission-control  programs  that 
significantly  reduce  emissions  from 
individual  sources.  Many  of  these 
sources  now  pollute  at  only  a  small 
fraction  of  their  precontroi  rates  This 
proposal  further  addresses  these  air- 
poUution  concerns  by  proposing 
national  emission  standards  for  several 
types  of  noru-oad  engines  and  vehicles 
that  are  currently  unregulated.  These 


inc  hide  industrial  spark-ignition 
engine's  such  a.s  those  used  in  forklifts 
and  airport  tugs:  recreational  vehicles 
su(  li  .1-   )ff  highway  motorcycles,  all- 
terrmn  wtiit  It-s,  and  snowmobiles;  and 
recrpational  marine  diesel  engines.'  The 
proposed  standards  are  a  continuation 
of  the  process  of  establishing  standards 
for  nonroad  engines  and  vehicles,  as 
required  hv  rjcan  .^ir  Act  section 
21,Ha)(31  .Ml  !tu'  nonroad  engines 
subject  to  this  projiosal  are  still 
unregulated  emission  sources. 

Nationwide,  these  engines  are  a 
significant  source  of  mobile-source  air 
pollution.  They  currently  account  for 
about  13  percent  of  mobile-source 
hydrocarbon  (HC)  emissions,  6  percent 
of  mobile-source  carbon  monoxide  (CO) 
emissions.  3  percent  of  mobile-source 
oxides  of  nitrogen  (  NOx)  emissions, 
and  1  percent  of  mobile-source 
particulate  matter  (PM)  emissions.^  The 
proposed  standards  will  reduce 
exposure  to  these  emissions  and  help 
avoid  a  range  of  adverse  health  effects 
associated  with  ambient  ozone,  CO,  and 
PM  levels,  especially  in  terms  of 
rt'spiratorv  impairment  and  related 
illnpssps  In  addition,  the  proposed 
standards  will  help  reduce  acute 
exposure  to  (XJ  air  toxics,  and  PM  for 
persons  who  operate  or  who  work  with 
or  are  otherw  ise  active  in  close 
proximity  to  these  engines.  They  will 
also  help  address  other  environmental 
[imbiems  associated  with  these  engines. 
such  as  \  isibility  inipdiniinnt  in  our 
national  parks  and  ottifr  wilderness 
areas  where  recreational  vehicles  and 
marine  engines  are  often  used. 

This  proposal  follows  a  final  finding 
published  on  December  7,  2000  (65  FR 
76790)  I'nder  this  finding,  EPA  found 
that  industrial  spark-ignition  (SI) 
engines  rated  above  19  kilowatts  (kW), 
as  well  as  all  land-based  recreational 
nonroad  spark-ignition  engines,  cause  or 
contribute  to  air  quality  nonattainment 
in  more  than  one  ozone  or  carbon 
monoxide  (CO)  nonattairunent  area.  We 
also  found  that  particulate  matter  (PM) 
emissions  from  these  engines  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

This  proposal  also  follows  EPA's 
.Advance  Notice  of  Proposed 


'  Diesel-cycle  engines,  referred  to  simply  as 
"diesel  engines"  in  this  document,  may  also  be 
referred  to  as  compression-ignition  (or  CI)  engines. 
These  engines  typically  operate  on  diesel  fuel,  but 
other  fuels  may  also  be  used  OMo-cycle  engines 
(referred  to  here  as  spark-ignition  or  SI  engines) 
typically  operate  on  gasoline,  liquefied  petroleum 
gas,  or  natur&l  gas. 

'  While  we  ch%r»cterire  emissions  of 
hydrocarbons,  this  can  be  used  as  a  surrogate  for 
volatile  organic  compounds  (VOC),  which  is  a 
broader  group  of  compounds. 
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Rulemaking  (ANRPM)  published  nn 
December  7.  2000  (65  FR  76797)   In  that 
Advance  Notice,  we  provided  an  initial 
overview  of  pos.sible  regulatorv 
strategies  for  the  nonroad  vehicles  and 
engines  and  invited  early  input  to  the 
process  of  developing  standards  We 
received  comments  on  the  Advani  »■ 
Notice  from  a  wide  varietv  of 
stakeholders,  including  the  engine 
industry-,  the  equipment  industry. 
various  governmental  bodies, 
environmental  groups,  and  the  general 
public.  The  Advance  Notice,  the  related 
comments,  and  other  new  information 
provide  the  framework  for  this  proposal. 

B  Hoiy  Is  This  Document  Organized? 

This  proposal  covers  engines  and 
vehicles  that  var\-  in  design  and  use, 
and  many  readers  may  be  interested  in 
only  one  or  two  of  the  applications  For 
the  purpose  of  this  proposal,  we  have 
chosen  to  group  engines  by  comniim 
application  (e.g..  recreational  land-ba.sed 
engines,  marine  engines,  large  spark- 
ignition  engines  used  in  commercial 
applications)  We  have  attempted  to 
organize  the  document  in  a  way  that 
allows  each  reader  to  focus  on  the 
applications  of  particular  interest.  The 
Air  Quality  discussion  in  Section  II  is 
general  in  nature,  however,  and  applies 
to  all  the  categories  covered  by  this 
proposal. 

The  next  four  sections  contain  our 
proposal  for  the  nonroad  engines  that 
are  the  subject  of  this  action.  Sections  III 
contains  some  general  concepts  that  are 
relevant  to  all  of  the  nonroad  engines 
covered  by  this  proposal  Section  I\' 
through  V'l  present  information  specific 
to  each  of  the  nonroad  applications 
covered  by  the  proposal,  including 
standards,  effective  dates,  testing 
information,  and  other  specific 
requirements 

Sections  V'll  and  V'lII  describe  a  wide 
range  of  compliance  and  testing 
provisions  that  apply  generally  to 
engines  and  vehicles  from  all  the 
nonroad  engine  and  vehicle  categories 
included  in  this  proposal.  Several  of 
these  provisions  apply  not  only  to 
manufacturers,  but  also  to  equipment 
manufacturers  installing  certified 
engines,  remanufacturing  facilities, 
operators,  and  others.  Therefore,  all 
affected  parties  should  read  the 
information  contained  in  this  secti(m 

Section  IX  summarizes  the  projected 
impacts  and  a  discussion  of  the  benefits 
of  this  proposal  Finally.  Sections  X  and 
XI  contain  information  about  public: 
participation,  how  we  satisfied  our 
administrative  requirements,  and  the 
statutory'  provisions  and  legal  authority 
for  this  proposal. 


The  remainder  of  this  Section  I 
summarizes  important  background 
information  about  this  proposal. 
including  the  engines  covered,  the 
proposed  standards,  and  whv  we  are 
proposing  them 

C.  What  Categories  of  Vehicles  and 
Engines  Are  Covered  in  This  Proposal 

This  proposal  presents  regulatory" 
strategies  for  new  nonroad  vehicles  and 
engines  that  have  yet  to  be  regulated 
under  EPA's  nonroad  engine  programs. 
This  proposal  covers  the  following 
engines: 

•  Land-based  spark-ignition 
recreational  engines,  including  those 
used  in  snowmobiles,  off-highway 
motorcycles,  and  all-terrain  vehicles. 
For  the  purpose  of  this  proposal,  we  are 
tdlling  this  group  of  engines 

■  recreational  vehicles."  even  though  all- 
terrain  vehicles  can  be  used  for 
commercial  purposes. 

•  Ixind-basod  spark-ignition  engines 
rated  over  14  kW.  including  engines 
used  in  forklifts,  generators,  airport  tugs, 
and  various  farm,  construction,  and 
industrial  equipment.  This  category'  also 
includes  au.xiliary-  marine  engines,  but 
does  not  include  engines  used  in 
recreational  vehicles.  For  the  purpose  of 
this  proposal,  we  are  calling  this  group 
of  engines  'Large  SI  engines." 

•  Recreational  marine  diesel  engines. 
This  proposal  covers  new  engines  that 

are  used  in  the  United  States,  whether 
they  are  made  domesticallv  or 
imported. '  A  m(jre  detailed  discussion 
of  the  meaning  of  the  terms  "new," 
"imported."  as  well  as  other  terms  that 
help  define  the  scope  of  application  of 
this  proposal,  is  contained  in  Section  III 
of  this  preamble. 

We  intended  to  include  in  this 
proposal  emission  standards  for  two 
additional  vehicle  categories:  new 
exhaust  emission  standards  for  highway 
motorcycles  and  new  evaporative 
emission  standards  for  marine  vessels 
powered  by  spark-ignition  engines. 
Proposals  for  these  two  categories  are 
not  included  in  the  September  14 
deadline  mandated  by  the  courts,  as  is 
the  case  for  the  remaining  contents  that 
appear  in  today's  proposed  rule.  We  are 
committed  to  issue  proposals  regarding 
these  categories  within  the  next  two  to 
three  months  Interested  parties  will 
have  an  oppcjrtunity  to  comment  on 
issues  associated  with  the  proposed 
standards  for  these  two  categories 
during  the  public  review  period  that 


'For  this  proposal,  we  consider  the  United  States 
to  include  the  States,  the  Distrut  of  Oiliimbia.  the 
Commonwealth  of  Puerto  Rico,  the  Commonwealth 
of  the  Northern  Mariana  Islands.  Guam.  .American 
Samoa,  the  US  Virgin  Islands,  and  the  Trust 
Territorv  of  the  Pacific  Islands. 


will  begin  after  a  subsequent  proposal  or 
proposals  are  issued. 

D  What  Requirements  Are  We 
Proposing? 

The  fundamental  requirement  for 
engines  under  Clean  Air  Act  section  213 
is  to  meet  EPA's  emission  standards. 
The  Act  requires  that  standards  achieve 
the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technology  that  will  be 
available,  giving  appropriate 
consideration  to  cost,  noise,  energy,  and 
safety  factors.  Other  requirements  such 
as  applying  for  certification,  labeling 
engines,  and  meeting  warranty 
requirements  define  a  process  for 
implementing  the  proposed  program  in 
an  effective  way. 

With  regard  to  Large  SI  engines,  we 
are  proposing  a  two-phase  program.  The 
first  phase  of  the  standards,  to  go  into 
effect  in  2004,  are  the  same  as  those 
recently  adopted  by  the  California  Air 
Resources  Board.  These  standards  will 
reduce  combined  HC  and  NOx 
emissions  by  nearly  75  percent,  based 
on  a  steady-state  test.  In  2007.  we 
propose  to  supplement  these  standards 
by  setting  limits  that  would  require 
optimizing  the  same  technologies  but 
would  be  based  on  a  transient  test  cycle. 
New  requirements  for  evaporative 
emissions  and  engine  diagnostics  would 
also  start  in  2007. 

For  recreational  vehicles,  we  are 
proposing  emission  standards  for 
snowmobiles  separately  from  off- 
highway  motorcycles  and  all-terrain 
vehicles.  For  snowmobiles,  we  are 
proposing  a  first  phase  of  standards  for 
HC  and  CO  emissions  based  on  the  use 
of  clean  carburetion  or  2-stroke 
electronic  fuel  injection  (EFI) 
technology,  and  a  second  phase  of 
emission  standards  for  snowmobiles 
that  would  involve  significant  use  of 
direct  fuel  injection  2-stroke  technology, 
as  well  as  possible  limited  conversion  to 
4-stroke  engines.  For  off  highway 
motorcycles  and  all-terrain  vehicles,  we 
are  proposing  standards  that  would 
result  in  a  50-percent  reduction  and  is 
based  mainly  on  moving  these  engines 
from  2-stroke  to  4-stroke  technology.  In 
addition,  we  are  proposing  a  second 
phase  of  standards  for  all-terrain 
vehicles  that  would  require  some 
catalyst  use. 

We  are  also  proposing  voluntary  Blue 
Sky  Series  emission  standards  for 
recreational  marine  diesel  engines  and 
industrial  spark-ignition  engines.  Blue 
Sky  Series  emission  standards  are 
intended  to  encourage  the  introduction 
and  more  widespread  use  of  low- 
emission  technologies.  Manufacturers 
could  be  motivated  to  exceed  emission 
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requirements  either  to  gain  early 
experience  with  certain  technologies  or 
a.s  a  response  to  market  demand  or  local 
government  programs.  For  recreational 
vehicles,  we  are  proposing  separate 
voluntary  standards  based  more  on 
providing  consumers  with  an  option  of 
buying  low-emission  models. 

E.  Whv  Is  EPA  Taking  This  Action' 

There  are  important  public  health  and 
welfare  reasons  supporting  the 
standards  proposed  in  this  document. 
As  described  in  Section  II. B.  these 
engines  contribute  to  air  pollution 
which  causes  public  health  and  welfare 
problems.  Emissions  from  these  engines 
contribute  to  ground  level  ozone  and 
ambient  CO  and  PM  levels.  Exposure  to 
ground  level  ozone.  CO.  and  PM  can 
cause  serious  respiratory  problems. 
These  emissions  also  contribute  to  other 
serious  environmental  problems, 
including  visibilit\  impairment 

We  believe  existing  technology  that 
can  be  applied  to  these  engines  would 
reduce  emissions  of  these  harmful 
pollutants.  Manufacturers  can  reduce  2 
stroke  engine  emissions  by  improving 
fuel  management  and  calibration.  In 
addition,  many  of  the  existing  2-slroke 
engines  in  these  categories  can  be 
converted  to  -l-stroke  technology. 
Finallv.  there  are  modifications  that  (  an 
be  made  to  4-stroke  engines,  often  short 


of  requiring  catalysts,  that  can  reduce 
emissions  e\en  further 

F  Putting  This  Proposal  Into 
Persppctivr 

This  propo>al  should  be  considered  in 
the  broader  c  ontext  of  EPA's  nonroad 
emission-control  programs:  state-level 
programs,  particularlv  in  (,alifomia;  and 
international  efforts.  Each  of  these  are 
described  m  more  detail  below. 

1.  EPA's  Nonrodd  Emission-Control 
Programs 

a.  EPA  s  nonroad  process.  Clean  Air 
Act  section  213(al(1)  directs  us  to  study 
emissions  from  nonroad  engines  and 
vehicles  to  determine,  among  other 
things,  whether  these  emissions  "cause, 
or  significantlv  contribute  tti.  air 
pollution  that  mav  reasonablv  he 
anticipated  to  endanger  publi(  health  or 
welfare."  Section  213(a)(2)  further 
required  us  to  determine  whether 
emissions  of  CO,  VOC.  and  NOx  from 
all  nonroad  engines  significantly 
contribute  to  ozone  or  CO  emissions  in 
more  than  one  nonattainment  area.  If  we 
determine  that  emissions  from  all 
nonroad  engines  were  significant 
contributors,  section  213(a)(3)  then 
requires  us  to  establish  emission 
standards  for  classes  or  categories  of 
new  nonroad  engines  and  vehicles  that 
in  our  ludgmeiit  cause  or  contribute  to 
>.;u(.h  pnllution.  \Vr  iiiav  also  set 


emission  standards  under  section 
213(a)(4)  regulating  any  other  emissions 
from  nonroad  engines  that  we  find 
contribute  significantly  to  air  pollution. 

We  completed  the  Nonroad  Engine 
and  Vehicle  Emission  Study,  required 
bv  Clean  Air  Act  section  213(a)(1),  in 
November  1991."  On  lune  17.  1994.  we 
made  an  affirmative  determination 
under  section  213(a)(2)  that  nonroad 
emissions  are  significant  contributors  to 
ozone  or  CO  in  more  than  one 
nonattainment  area.  We  also  determined 
that  these  engines  make  a  significant 
contribution  to  PM  and  smoke 
emissions  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  the  same  document,  we  set 
a  first  phase  of  emission  standards  (now 
referred  to  as  Tier  1  standards)  for  land- 
based  nonrosd  diesel  engines  rated  at  or 
above  37  k\\    \^  •  recently  added  a  more 
stringent  set  oi  Tier  2  and  Tier  3 
emission  levels  for  new  land-based 
nonroad  diesel  engines  at  or  above  37 
kW  and  adopted  Tier  1  standards  for 
land-based  nonroad  diesel  engines  less 
than  37  kW.  Our  other  emission-control 
programs  for  nonroad  engines  are  listed 
in  Table  I.F-1.  This  proposal  takes 
another  step  toward  the  comprehensive 
nonroad  engine  emission-control 
strategy'  envisioned  in  the  Act  by 
proposing  an  emission-control  program 
for  the  remaining  unregulated  nonroad 
engines. 


Table  I.F-1.— EPA's  Nonroad  Emission-Control  Programs 


Engine  category 


Final  mlemakmg 


T 


Date 


Land-based  diesel  engines  -:  37  kW— Tier  1  

Spark-ignition  engines  ->  19  kW— Phase  1    

Spark-ignition  manne    

Lccomotives  

Land-based  diesel  engines— Tier  1  and  Tier  2  for  engines  <  37  kW 
—Tier  2  and  Tier  3  for  engines  ,  37  kW 

Commercial  manne  diesei  

Spark-ignition  engines  -  19  kW  (Non-handtield)— Ptiase  2  

Spark-ignitlon  engines  s  19  kW  (Handtield)- Phase  2    


56  FR  31306 

60  FR  34581 

61  FR  52088 
63  FR  18978 

63  FR  56968 

64  FR  73300 

64  FR  15208 

65  FR  24268 


June  17,  1994 
July  3.  1995 
October  4.  1996 
Apnl  16.  1998 
October  23,  1998 

Decemtter  29  1999 
March  30,  1999 
Apnl  25,  2000 


b.  National  standards  for  marine 
engines.  In  the  October  1996  final  rule 
for  spark-ignition  marine  engines,  we 
set  standards  only  for  outboard  and 
personal  watercraft  engines.  We  decided 
not  to  finalize  emission  standards  for 
sterndrive  or  inboard  marine  engines  at 
that  time.  Uncontrolled  emission  levels 
from  sterndrive  and  inboard  marine 
engines  were  already  significantly  lower 
than  the  outboard  and  personal 
watercraft  engines.  We  did,  however, 
leave  open  the  possibility  of  revisiting 
the  need  for  emission  standards  for 


sterndrive  and  inboard  engines  in  the 
future. 

In  December  1999,  we  published 
emission  standards  for  commerc  lal 
marine  diesel  engines.  To  allow  mure 
time  to  evaluate  the  potential  impact  nt 
the  proposed  emission  limits  on  the 
recreational  vessel  industr\'.  we  did  not 
include  recreational  propulsion  marine 
diesel  engines  in  that  rulemaking 

c.  Motional  standards  for  land-based 
spark-ignition  engines  The  standards 
we  have  set  to  date  for  land-based, 
spark-ignition  nonroad  engines  applv  to 
engines  tvpically  used  in  lawn  and 


garden  applications.  In  adopting  these 
emission  standards,  we  decided  not  to 
include  engines  rated  over  19  kW  or  any 

•  iiuini  ^  UM  (i  in  recreational  vehicles. 
[(]»  J  r(i[t  s.  1  .mission-control  program 

in  this  diH  .nin-ii!  addresses  these 
reiiiaiiiinK  uiirrt^iilated  engines. 

2    State  Initiatives 


1  ndiT  fMean  .^ir  .^fi  section  209, 
CiliforiiM  h.is  thr  diiihority  to  regulate 
cnussii  us  fr    n.  .n  \n  motor  vehicles  and 
new  iiidtnr  M.hii  .'  I  rigines.  California 
mav  also  re^ulatr  piinssions  from 
mmniad  engines,  with  the  exception  of 


■•This  study  is  available  in  docket  .\-92-28. 
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new  engines  used  in  locomotives  and 
new  engines  used  in  farm  and 
construction  equipment  rated  under  13U 
kW.5  So  far,  the  California  Air 
Resources  Board  (California  ARB)  has 
adopted  requirements  for  four  groups  of 
nonroad  engines:  !11  Diesel-  and  Otto- 
cycle  small  off-road  engines  rated  under 
19  k\V;  (2)  new  land-based  nonroad 
diesel  engines  rated  over  1.30  k\V:  (3) 
land-based  nonroad  recreational 
engines,  including  all-terrain  vehicles, 
snowmobiles,  off-highwav  motorcycles, 
go-carts,  and  other  similar  vehicles:  and 
(4)  new  nonroad  SI  engines  rated  o\er 
19  k\V  They  have  approved  a  voluntary 
registration  and  control  program  for 
existing  portabfe  equipment. 

Other  states  may  adopt  emission 
standards  set  by  California  ARB.  but  are 
otherwise  preempted  from  setting 
emission  standards  for  new  engines  or 
vehicles.  In  contrast,  there  is  generally 
no  federal  pre<'mption  of  state  initiatives 
related  to  the  \va\  indi\iduals  use 
individual  engine--  or  vehicles, 

a.  Industrial  SI  irTigines.  (California 
ARB  in  1998  adopted  requirements  that 
apply  to  new  nonroad  engines  rated 
over  25  hp  produced  for  California 
starting  in  2001.  These  standards  phase 
in  o\  er  three  years,  during  which 
manufacturers  show  onlv  that  engines' 
meet  the  .standards  bef(jre  they  start  in 
service.  Beginning  in  2004.  the 
standards  apply  to  TOO  percent  of 
engine-,  sold  in  California,  including  a 
requirement  to  show  that  an  engine 
meets  emission  standards  throughout  its 
useful  life.  As  described  above,  these 
standards  do  not  apply  to  engines  under 
13f)  k\V  ust'd  in  farm  or  construction 
equipment  Texas  has  adopted  the 
California  ARB  emission  standards 
statewide  starting  in  2004. 

b.  Ott-higlnvdy  mntonvcles  and  all- 
terrain  vfhidfs.  California  established 
standards  for  off-highway  motorcycles 
and  all-terrain  vehicles  which  took 
effect  in  lanuary  1997  (1999  for  vehicles 
with  engines  of  90  cc  or  less).  The 
standards  are  1.2  g/km  HC  and  15.0  g/ 
km  CCl  and  are  based  on  the  highway 
motorcvcle  chassis  test  procedures. 
.Manufacturers  may  certify  all-terrain 
vehicles  to  optional  standards,  which 
are  based  on  the  utilitv  engine  test 
procedure  '  These  standards  are  12.g/ 


The  Clean  Air  Act  limiU  the  role  slates  mav  play 
in  rf)>ulaling  Dmissiun.s  from  new  [iHJtor  vehicles 
and  nonroad  engines.  C^alifornia  is  pennilted  to 
establish  emission  standards  for  new  motor  vehicles 
and  most  nonniad  engines:  other  states  mav  adopt 
Califumid's  programs  (sec-tions  109  and  177  of  the 
Act  I 

'•Notice  to  Off-Highway  Recreational  Vehicle 
Manufacturers  and  All  Other  Interested  Parties 
Regarding  .Mternate  Emission  Standards  for  All- 
Terrain  Vehicles.  Mail  Out  *95-t6.  April  28.  1995. 


hp-hr  HC-t-NOx  and  JOO  g/hp-hr  CO.  for 
all-terrain  vf^hicles  with  engine 
displacements  less  than  22.5  cubic 
centimeters  (cc)  and  10  g/hp-hr 
NC-i-NOx  and  300  g/hp-hr  CO.  for  all- 
terrain  vehicles  with  engine 
displacement  greater  than  225  cc.  The 
utility  engine  test  procedure  is  the 
procedure  over  which  Small  SI  engines 
are  tested.  The  stringencv  level  of  the 
standards  was  based  on  the  emissions 
performance  of  4-stroke  engines  and 
advanced  2-stroke  engines  equipped 
with  a  catalytic  converter.  California 
anticipated  that  the  standards  would  be 
met  initially  through  the  use  of  high 
performance  4-stroke  engines. 

California  revisited  the  program  in  the 
I'lMT  time  frame  because  a  lack  of 
certified  product  from  manufacturers 
was  reportedly  creating  economic 
hardship  for  dealerships.  The  number  of 
certified  off-highwav  motorc\cle  models 
was  particularly  inadequate.'  In  1998, 
California  revised  the  program,  allowing 
the  use  of  uncertified  products  in  off 
highway  vehicle  recreation  areas  wi  h 
regional/seasonal  use  restrictions. 
Currently,  noncomplying  vehicles  can 
be  legally  sold  in  California  and  used  in 
attainment  areas  year-round  and  in 
nonattainment  areas  during  months 
when  exceedances  of  the  state  ozone 
standard  are  not  expected.  For 
enforcement  purposes,  certified  and 
uncertified  products  are  identified 
respectively  with  green  and  red  stickers. 
Only  about  one-third  of  off-highway 
motorcycles  sold  in  California  are 
certified. 

3.  Actions  in  Other  Countries 

a.  European  action — Recreational 
Marine  Engines.  The  European 
Commission  has  proposed  emission 
standards  for  recreational  marine 
engines,  including  both  diesel  and 
gasoline  engines.  These  requirements 
would  apply  to  all  new  imgines  sold  in 
member  countries.  The  numerical 
emission  standards  for  recreational 
diesel  marine  engines,  shown  in  Table 
I.F-2.  consist  of  the  Anne.x  \'l  \Ux 
standard  for  small  marine  diesel 
engines,  the  rough  equivalent  of 
Nonroad  Diesel  Tier  1  emission 
standards  for  HC  and  CO  F.mission 
testing  is  to  be  conducteii  using  the  ISO 
D2  duty  cycle  for  constant-speed 
engines  and  the  ISO  E5  duty  cycle  for 
all  other  engines.  Table  I.F-2  also 
presents  average  baseline  emissions 


(jlifomia  ARB  (Docket  A-2000-01.  document  II- 
D-06). 

~  Initial  Statement  of  Reastms,  Public  Hearing  to 
Consider  Amendments  to  the  California  Regulation- 
for  New  1997  and  Later  Off-highway  Kc  national 
Vehicles  and  Engines.  California  ARB.  CJ<:lober  23, 
1998  (Docket  A-2000-01,  ll-D-08), 


based  on  data  that  we  have  collected. 
These  data  are  presented  in  Chapter  4  of 
the  Draft  Regulatory  Support  Document. 
We  have  received  comment  that  we 
should  apply  these  standards  in  the 
U.S..  but  the  proposed  European 
emission  standards  for  recreational 
marine  diesel  engines  may  not  result  in 
a  decrease  in  emissions,  and  mav  even 
allow  an  increase  in  emissions  from 
engines  operated  in  the  U.S. 

Table  I.F-2.— Proposed  European 
Emission  Standards  for  Rec- 
reational Marine  Diesel  Engines 


Pollutant 


N0\ 

PM 
HC 
CO 


Emission 

Baseline 

standard 

emissions 

g/'k  W-hr) 

(g/k  W-hr) 

98 

89 

1.4 

02 

M.5 

03 

5.0 

13 

"Increases  slightly   with   increasing   engine 
power  rating 

b.  International  Maritime 
Organization — CI  Marine  Engines.  In 
response  to  growing  international 
concern  about  air  pollution  and  in 
recognition  of  the  highly  international 
nature  of  maritime  transportation,  the 
International  Maritime  (Organization 
developed  a  program  to  reduce  NOx  and 
SOx  emissions  from  marine  vessels.  No 
restrictions  on  PM.  HC.  or  CO  emissions 
were  considered.  The  NOx  provisions, 
contained  in  Regulation  13  of  Annex  VI 
to  the  International  Convention  on  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78).  specify  that  each 
diesel  engine  with  a  power  output  of 
more  than  130  k\V  installed  on  a  ship 
constructed  on  or  after  lanuary  1.  2000, 
or  that  undergoes  a  major  conversion  on 
or  after  Ianuar\-  1,  2000.  must  meet  the 
NOx  emission  standards  in  Table  I.F-3." 
The  Annex  does  not  distinguish 
between  marine  diesel  engines  installed 
on  recreational  or  commercial  vessels; 
all  marine  diesel  engines  above  130  kVV 
would  be  subject  to  the  standards 
regardless  of  their  use. 

Table  I. F-3.— MARPOL  Annex  VI 
NOx  Standards 

Engine  speed  NOx 

(n  =  engine  speed,  rpf^)  ,  ku  h, 


n  <130  rpm 

130  rpm<n<2000  rpm 


170 
45«n.   <).;. 


'  .^d^lili()Il,^i  iiit'inn.itiim  .iboiit  tlic  MAKl'OL 
.Aiinox  \'l  \C)\  "-liimidnls  {,,in  Ix'  fiumd  in  the 
liiH  unieiits  for  nur  (-(iiiiineri  idl  marine  diesel 
standards,  uhic  h  ran  be  found  on  luir  website 
{htip   'H-iru  f-po  ein'oliiq'nninni'  him].  That 
wi'liMti-  .iU(i  riintains  facts  sheet-,  and  othi-r 
iiifiirniatiiin  about  the  .-Knnex. 
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Table  I.F-3.— MARPOL  Annex  VI 
N0\  Standards— Continued 


Engine  speed 
(n  =  engine  speed,  rpm) 


NOx 

(j/VW-hn 


n  >2000 


98 


After  several  vears  of  negotiation,  the 
Member  States  of  the  International 
Maritime  Organization  adopted  a  final 
version  of  Anne.x  V'l  on  September  26. 
1997.  As  stipulated  in  Article  6  of  the 
Agreement,  the  Annex  will  go  into  force 
when  fifteen  States,  the  combined 
merchant  fleets  of  which  constitute  not 
less  than  50  percent  of  the  gross  tonnage 
of  the  world's  merchant  shipping,  have 
ratified  it.  As  of  todav.  three  countries 
have  ratified  the  Annex  (Norwav. 
Sweden.  Singapore),  representing  abt)ut 
7  percent  of  the  world  fleet. 

Pending  entrv  into  force,  ship  owners 
and  vessel  manufacturers  are  expected 
to  install  compliant  engines  on  relevant 
ships  beginning  with  the  date  specified 
in  Regulation  13.  lanuary  1.  2000.  In 
addition,  ship  owners  are  expected  to 
bring  existing  engines  into  compliance 
if  the  engines  undergo  a  major 
conversion  on  or  after  that  date."  As 
defined  in  Regulation  13  of  Annex  VI, 
a  major  crm\ersion  is  defined  to  iiK  lude 
those  situations  when  the  engine  is 
replaced  by  a  new  engine,  it  is 
substantiailv  modified,  or  its  maximum 
continuous  rating  is  increased  bv  more 
than  10  percent.  To  facilitate  this 
process,  and  to  allow  engine 
manufacturers  to  certify  their  engines 
before  the  Annex  goes  into  force,  we  set 
up  a  process  for  manufacturers  to  obtain 
a  Statement  of  \'oluntar\-  Compliance.'" 
This  document  will  be  exchangeable  for 
an  Engine  International  Air  Pollution 
Prevention  (EIAPP)  certificate  once  the 
Annex  goes  into  effect  for  the  United 
States. 

II.  Public  Health  and  Welfare  Effects  of 
Emissions  From  Covered  Engines 

A  Background 

This  proposal  contains  regulatory 
strategies  for  three  sets  of  new  nonroad 
vehicles  and  engines  that  cause  or 
contribute  to  air  pollution  but  that  ha\  e 
not  been  regulated  under  EPA's  nonroad 
engine  programs  The  three  sets  of 
nonroad  \ehicles  and  engines  are; 


'•.■\s  ilffined  in  Kfnuldliou  i:i  nf  .Annrx  \  i   ^ 
major  (.unvcrsjon  means  tho  engine  i>  repl.iii-d  In 
1)  new  engine,  il  is  substanlially  modified,  or  its 
m.ixinuim  continuous  rating  is  increased  by  more 
than  10  percent 

'"  For  more  information  about  our  voluntarv 
certification  program,  see    guidance  for  Ortifying 
to  MARPflL  .Xnnex  \  i.    VH:i>-9<»-02.  This  lettor  is 
available  on  our  website,  ht^p■.//\^■wvr■.ppa.gov/otaq 
rff;^ '  nonroad /mahnp/ci/imolpttrpdf 


•  Large  Industrial  Spark  Ignition 
Engines,  These  are  spark-ignition 
nonroad  engines  rated  over  19  kVV  used 
in  commercial  applications  These 
include  engines  used  in  forklifts. 
electric  generators,  airport  tugs,  and  a 
vanetv  of  other  construction,  farm,  and 
industrial  equipment  Many  of  these 
engines,  such  as  those  used  in  farm  and 
construction  equipment,  are  operated 
outdoors,  predominantly  during  warmer 
weather  and  often  in  or  near  hea\  ily- 
populated  urban  areas  where  they 
contribute  to  ozone  formation  and 
ambient  CO  and  PM  levels.  These 
engines  are  also  often  operated  in 
factories,  warehouses,  and  large  retail 
outlets  throughout  the  year,  where  they 
contribute  to  high  exposure  levels  to 
personnel  who  work  with  or  near  this 
equipmenl  as  well  as  to  ozone  fonndtKHi 
and  ambient  CO  and  PM  levels.  For  the 
purpose  ot  this  proposal,  we  are  calling 
these  "Large  Si  engines,' 

•  Nonroad  SparK-lgnitmn 
Recreational  Engines.  These  are  spark- 
ignition  nonroad  engines  used  primarily 
in  recreational  applications.  These 
include  off-highwav  motorcycles,  all- 
terrain-vehicles  and  snowmobiles.  Some 
of  these  engines,  particularly  those  used 
on  all-terrain  vehicles,  are  increasingly 
used  for  commercial  jnirposes  within 
urban  areas,  espec  lally  for  mowing 
lawns  and  hauling  loads.  These  vehicles 
are  tvpicallv  used  in  suburban  and  rural 
areas,  where  thev  ( ontribute  to  ozone 
formation  and  ambient  CO.  and  PM 
levels.  All  these  vehicles,  and 
snowmobiles  in  particular,  contribute  to 
visibilitv  impairment  problems  in  our 
national  and  state  parks   For  the 
purpose  of  this  proposal,  we  .ire  i  ailing 
this  group  of  engines  "recreationai 

vehicles," 

•  Marine  Engines.  These  are  marine 

diesel  engines  that  are  used  on 
recreational  vessels  such  as  yachts, 
cruisers,  and  other  types  of  pleasure 
craft,  Rec  reationai  marine  engines  are 
primarilv  used  in  warm  weather  and 
therefore  contribute  to  ozone  formation 
and  PM  levels,  especially  in  marinas, 
which  are  often  located  in 
nonattainment  areas 

Nationwide,  these  engines  and 
vehicles  are  a  significant  source  of 
mobile-source  air  pollution.  As 
described  in  Section  II  C.  below,  they 
currently  account  for  about  13  percent 
of  national  mobile-source  HC  emissions, 
6  percent  of  mobile-source  CO 
emissions.  3  perc:ent  of  mobile-source 
N0\  emissions,  and  1  pt-'rt  ent  of 
mobile-source  PM  emissHjns 
Recreational  vehicles  by  themseh  es 
account  for  nearly  10  percent  of  national 
mobile-source  HC  emissions  and  about 
3  percent  of  national  mobile-source  CO 


emissions.  Within  national  parks, 
snowmobiles  are  significant 
contributors  to  ambient  concentrations 
of  fine  particulate  matter,  a  leading 
component  of  visibility  impairment.  By 
reducing  these  emissions,  the  proposed 
standards  would  provide  assistance  to 
states  facing  ozone  and  CO  air  quality 
problems,  which  can  cause  a  range  of 
adverse  health  effects,  especially  in 
terms  of  respirator}'  impairment  and 
related  illnesses.  States  are  required  to 
develop  plans  to  address  visibility 
impairment  in  national  parks,  and  the 
reductions  proposed  in  this  rale  would 
assist  states  in  those  efforts. 

In  addition,  the  proposed  standards 
would  help  reduce  acute  exposure  to 
CO  and  air  toxics  for  forklift  operators, 
snowmobile  users,  national  and  state 
park  attendants,  and  other  people  who 
mav  be  at  particular  risk  because  they 
operate  or  work  or  are  otherwise  active 
for  long  periods  of  time  in  close 
proximity  to  this  equipment  Emissions 
from  these  vehicles  and  equipment  can 
be  ven,'  high  on  a  per  engine  basis  In 
addition,  the  equipment  (e.g.,  forkJifls) 
is  often  used  in  enclosed  areas. 
Similarly,  exposure  can  be  intensified 
for  snowmobile  riders  who  follow  a 
group  of  other  rides  along  a  trail,  since 
those  riders  are  exposed  to  the 
emissions  of  all  the  other  snowmobiles 
riding  ahead.  As  summarized  below  and 
explained  in  greater  detail  in  the  Draft 
Regulatory  Support  Document  for  this 
proposal,  CO  emissions  have  been 
directly  associated  with  cardisvascular 
and  other  health  problems,  and  many 
types  of  hydrocarbons  are  also  air 
toxics. 

The  standards  proposed  in  this 
document  would  require  the  use  of 
cleaner  emission-control  technologies. 
For  Large  SI  engines,  we  are  proposing 
a  two-phase  program  that  will  take  fuel 
effects  into  account.  The  first  phase 
consists  of  one  set  of  standards  that 
would  applv  to  all  engines  regardless  of 
fuel  (i.e.,  gasoline,  LPG,  CNG).  These 
standards  are  identical  to  those  recently 
adopted  by  California  Air  Resources 
Board  (CARB)  and  are  based  on  a 
steady-state  test.  The  second  phase  of 
standards  is  more  stringent  than  the 
California  standards.  The  numerical 
limits  differ  depending  on  fuel  type  and 
would  require  optimizing  the  same 
emission-control  technologies  used  in 
Phase  1  but  would  be  based  on  a 
transient  duty  test  cycle.  These 
standards  would  also  include  new- 
requirements  for  evaporative  emissions 
and  engine  diagnostics. 

For  marine  engines,  we  are  proposing 
to  set  new  standards  that  would  require 
recreational  diesel  marine  engines  to 
adopt  the  emission-control  technology 
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that  will  be  in  use  on  commercial  diesel 
marine  engines 

For  nonroad  recreational  vehicles,  we 
are  proposing  standards  that  would 
require  snowmobUes  to  use  cleaner  2- 
stroke  technologies  (e.g..  clean 
carburetion.  electronic  fuel  injection). 
For  off-highwav  motorcycles  and  all- 
terrain  vehicles,  we  are  proposing 
standards  that  would  effectivelv  requir" 
manufacturers  to  use  more  4-strok.e 
technology  for  most  engines.  .A  sec.ond 
phase  of  proposed  standards  for  all- 
terrain  vehicles  is  based  on  catalyst 
technology 

When  the  proposed  emi.ision 
standards  are  fully  implemented  in 
2020.  we  e.xpect  a  79  percent  reduction 
in  HC  emissions.  75  percent  reduf  tion 
in  \i)\  emissions,  and  .56  peroTit 


reduction  in  CO  emissions  from  these 
engines,  equipment,  and  vehicles  (see 
Section  IX  below  for  more  details). 
These  emission  reductions  will  reduce 
ambient  concentrations  of  ozone.  CO. 
and  PM  fine,  which  is  a  health  concern 
and  contributes  to  \isibility  impairment. 
The  standards  will  also  reduce  personal 
exposure  for  people  who  operate  or  who 
work  with  or  are  otherwise  in  close 
[iro.ximity  to  these  engines  and  vehicles. 

For  the  nonroad  engines  covered  bv 
this  proposal,  the  Agency  has  already 
established  in  several  previous  actions 
that  they  cause  or  contribute  to  ozone  or 
carbon  monoxide  pollution  in  more 
than  one  nonattainment  area.  In  three 
actions  in  1996.  1999.  and  2000.  we 
made  separate  determinations  that  each 
category  of  nonroad  engines  covered  bv 


this  proposal  specifically  contributes  to 
ozone  and  CO  nonattainment,  and  to 
adverse  health  effects  associated  with 
ambient  concentrations  of  PM.  These 
actions  are  summarized  in  Table  II.A-1. 
In  addition,  pursuant  to  Section 
213(a)(4)  of  the  Act.  we  are  proposing  to 
find  that  nonroad  engines,  including 
construction  equipment,  farm  tractors, 
boats,  planes,  locomotives,  marine 
engines,  and  recreational  vehicles  (e.g., 
off-highway  motorcycles,  all-terrain- 
vehicles,  and  snowmobiles), 
significantly  contribute  to  regional  haze, 
and  that  these  engines,  particularly 
snowmobiles,  are  significant  emitters  of 
pollutants  that  are  known  to  impair 
visibility  in  federal  Class  I  areas.  The 
discussion  pertaining  to  this  proposed 
finding  is  in  Section  II.D.l .  below. 


Table  II. A-1.— Summary  of  Nonroad  Air  Quality  Findings 


Source 


Date  of  finding 


CI  Marine     December  29    1999  64  FR  73300 

Large  SI         December  7   2000.  65  FR  76790 

Recreational  Vehicles    :  December  7,  2000.  65  FR  76790  .. 


Pollutants  covered  Emissions  determined  to 

contnbute 

Ozone.  PM  HC+NGx.  PM.  CO 

Ozone,  CO  PM  HC+NGx  CO.  PM 

Ozone  CO.  PM  HC+NOx.  CO,  PM 


B  What  .Arp  thf  Public  H^'ahh  and 
Welfare  E/'/'pcf-s  Associated  With 
Emissions  From  Xonroad  Engines 
Subject  to  the  Proposed  Standards' 

The  engines  and  vehicles  that  wnuld 
be  subject  to  the  proposed  standards 
generate  amissions  of  H(".  CO.  PM  and 
air  toxics  that  contribute  to  ozone  and 
CO  nonattainment  as  well  as  adverse 
health  effects  ass')ciated  with  ambient 
concentrations  of  PM  and  air  toxics 
Elevated  emissions  from  those 
recreational  vehicles  that  operate  in 
national  parks  (e.g..  snowmobiles) 
contribute  to  visibility  impairment.  This 
section  summarizes  the  general  health 
effects  of  these  substances.  National 
inventor.'  estimates  are  set  out  in 
Section  II  B,  and  estimates  of  tht^> 
expected  imp.ict  of  th^•  proposed  ( rmtrol 
programs  are  described  in  Section  IX. 
Interested  readers  are  encouraged  to 
refer  to  the  Draft  Regulatorv  Support 
Document  for  this  proposal  for  morn  in- 
depth  discussions 

1    Health  and  Welfare  Effects  Associated 
With  Ground  Level  Ozone  and  Us 
Precursors 

Volatile  organic  compounds  (VOC) 
and  NOy  are  precursors  in  the 
photochemical  reaction  which  forms 
tropospheric  (;ztme  Ground-lf\el 
ozone,  the  main  ingredient  in  smog,  is 
formed  by  complex  chemical  reactions 
of  VOCs  and  NOy  in  the  presence  of 
heat  and  sunlight.  Hydrocarbons  (HC) 
are  a  large  subset  of  VOC.  and  to  reduc  p 


mobile-source  VOC  levels  we  set 
maximum  emissions  limits  for 
hydnu  arhon  and  partif:ulate  matter 
emissions 

A  large  bod\'  of  evidence  shows  that 
ozone  can  cause  harmful  respiratory 
effects  including  ch»'st  pain,  coughing, 
and  shortness  (jf  breath,  which  affect 
people  w'ith  compromised  respiratory 
systems  most  severely.  When  inhaled. 
ozone  can  cause  acute  respiratory 
pmhlt'.'n-.,  ,iL;>,'r-i'.  .itc  asthma:  cause 
sign  1  til  .Hit  tt'iuporary  decreases  in  lung 
function  of  15  to  over  20  percent  in 
some  healthy  adults:  cause 
inflammation  of  lung  tissue:  produce 
changes  in  lung  tissue  and  structure; 
may  increase  hospital  admissions  and 
emergency  room  visits:  and  impair  the 
body's  immune  system  defenses, 
making  people  more  susceptible  to 
respiratory  illnesses.  Children  and 
outdoor  workers  are  likely  to  be  exposed 
to  elevated  ambient  Icvfsls  of  ozone 
during  exercise  and.  therefore,  are  at  a 
greater  risk  of  experiencing  adverse 
health  effects.  Beyond  its  human  health 
effects,  ozont'  has  bef  n  shown  to  injure 
plants,  which  has  the  effect  of  reducing 
crop  yields  and  reducing  productivity  in 
forest  ecosystems 

There  is  strong  and  convincing 
evidence  that  exposure  to  ozone  is 
associated  with  exacerbation  of  asthma- 
related  symptoms.  Increases  in  ozone 
concentrations  in  the  air  have  been 
assotiatcd  with  increases  in 
hospitalization  for  respiratory'  causes  for 


individuals  with  asthma,  worsening  of 
symptoms,  decrements  in  lung  function, 
and  increased  medication  use,  and 
chronic  exposure  may  cause  permanent 
lung  damage.  The  risk  of  suffering  these 
effects  is  particularly  high  for  children 
and  for  people  with  compromised 
respiratory  systems. 

Ground  level  ozone  today  remains  a 
pervasive  pollution  problem  in  the 
United  States.  In  1999.  90.8  million 
people  (1990  census)  lived  in  31  areas 
designated  nonattainment  under  the  1- 
hour  ozone  NAAQS.^ '  This  sharp 
decline  from  the  101  nonattainment 
areas  originally  identified  under  the 
Clean  Air  Act  Amendments  of  1990 
demonstrates  the  effectiveness  of  the 
last  decade's  worth  of  emission-control 
programs.  However,  elevated  ozone 
concentrations  remain  a  serious  public 
health  concern  throughout  the  nation. 

Over  the  last  decacle,  declines  in 
ozone  levels  were  found  mostly  in 
urban  areas,  where  emissions  are 
heavily  influenced  by  controls  on 
mobile  sources  and  their  fuels.  Twenty- 
three  metropolitan  areas  have  realized  a 
decline  in  ozone  levels  since  1989,  but 
at  the  same  time  ozone  levels  in  11 
metropolitan  areas  with  7  million 


"'  Nation-il  .^ir  CJiialitv  anci  Emissions  Trends 
Repurt,  1999.  EPA.  2001.  M  Tablo  .A-19  This 
ii(«  iimcnt  is  avaiUibIc  at  http     «ivn  fpn  gav/oar 
aqtrndU')    The  liata  from  th«  Trends  report  are  the 
most  rvi.enl  EPA  air  qualitv  ilala  that  have  \ieen 
()iialilv  assured.  A  ropy  of  this  table  can  also  tx? 
found  in  Dixkel  No  .A-2000-01.  Document  No.  II- 
A-64. 
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people  have  increased."''  Regionally, 
California  and  the  Northeast  have 
recorded  significant  reductions  in  peak 
ozone  levels,  while  four  other  regions 
(the  Mid-Atlantic,  the  Southeast,  the 
Central  and  Pacific  Northwest)  have 
seen  ozone  levels  increase. 

The  highest  ambient  concentrations 
are  currently  found  in  suburban  areas, 
consistent  with  downwind  transport  of 
emissions  from  urban  centers. 
Concentrations  in  rural  areas  have  risen 
to  the  levels  previously  found  only  in 
cities.  Particularly  relevant  to  this 
proposal,  ozone  levels  at  17  of  our 
National  Parks  have  increased,  and  in 
1998.  ozone  levels  in  two  parks. 
Shenandoah  National  Park  and  the 
Great  Smoky  Mountains  National  Park, 
were  30  to  40  percent  higher  than  the 
ozone  NAAQS  over  part  of  the  last 
decade.""' 

To  estimate  future  ozone  levels,  we 
refer  to  the  modeling  performed  in 
conjunction  with  the  final  rule  for  our 
most  recent  heavy-duty  highway  engine 
and  fuel  standards."''  We  performed 
ozone  air  quality  modeling  for  the  entire 
Eastern  U.S.  covering  metropolitan  areas 
from  Texas  to  the  Northeast.""  This 
ozone  air  quality  model  was  based  upon 
the  same  modeling  system  as  was  used 
in  the  Tier  2  air  quality  analysis,  with 
the  addition  of  updated  inventor\ 
estimates  for  2007  and  2030.  The  results 
of  this  modeling  were  examined  for 
those  37  areas  in  the  East  for  which 
EPA's  modeling  predicted  exceedances 
in  2007.  2020,  and/or  2030  and  the 
current  1-hour  design  values  are  above 
the  standard  or  within  10  percent  of  the 
standard.  This  photochemical  ozone 


'^  N.iliiiii.il  Air  Quality  and  Emissions  Trends 
Report.  l^vtH.  Marrh.  2000.  at  28  This  ikxumeni  is 
axailalili'  at  http  ''vtM-w  rpn.gov  txir  aqtrnd98' 
Kflt'vaiil  pages  of  this  rpport  can  bp  found  in 
Mprnnrand\ini  to  Air  r)o<  j<.el  .^-2000-()l  frnm  ipan 
Mane  Kc\clt.  SeplcmtM-r  'i,  .'(Mil,  Orx  unieiit  No  II- 
A-h:t 

"NdtiDnal  .AirQuahlv  and  Kinissiotis  Trends 
Report.  1998.  March,  2000.  at  J2   This  doLument  is 
.(vailaf)le  al  hf/p,    wwii  ppa/im .'oar  aqtrnd^H 
Relevant  pages  iif  this  report  can  be  found  in 
Memorandiin'.  to  ,Air  I>)cket  .\-20()0-o;  from  lean 
Mane  Re\elt.  .SeplemfM'r  5.  2(K)1    Dik  ument  No   II- 
.A-t>:). 

"*■  Additional  information  about  this  modeling 
can  bp  found  in  our  Regulator\  Impai  t  .^^alvsis: 
Heavv-Dutv  Kngine  and  \'ehi<  le  .Standards  and 
Highwav  Diesel  ^uel  Sulhir  Control  Retjuirements, 
dcH  ument  f;P.A420-R-00-<J2b,  Dei  ember  2()00 
Docket  \o    1-2U<K>-()1,  Document  \n   II-A-IS. 
This  do(  ument  is  also  available  at 
/iMp.'uM-H  ppii^m  ntai]  ciifspl  hlm»<ioritmrntt- 

"We  also  performed  ozone  air  qiialitv  modeling 
for  the  western  I  niled  Stales  but,  as  desi  rif)ed 
further  in  the  air  quality  techniral  support 
d(K-ument.  model  predictions  were  well  U-low 
corresponding  ambient  (  oncentralions  for  out 
heav\-dut\  engine  standards  and  fuel  sulfur  i  ontrol 
rulemaking.  Because  of  poor  model  performani  e  for 
this  region  of  the  countrv .  the  results  of  the  Western 
ozone  modeling  were  not  relied  on  for  that  rule. 


modeling  for  2020  predicts  exceedances 
of  the  1-hour  ozone  standard  in  32  areas 
with  a  total  of  89  million  pe<ip]e  (1999 
census)  after  accounting  for  light-  and 
heavy-duty  on-highway  control 
programs,""  We  expect  the  NOx  and  HC 
control  strategies  cxintained  in  this 
proposal  for  nonroad  engines  will 
further  assist  state  efforts  already 
underway  to  attain  and  maintain  the  1  - 
hour  ozone  standard. 

In  addition  to  the  health  effects 
described  above,  there  exists  a  large 
body  of  scientific  literature  that  shows 
that  harmhil  effects  can  occur  from 
sustained  levels  of  uzone  exposure 
much  lower  than  0  125  ppm  ""  Studies 
of  prolonged  exposures,  those  lasting 
about  7  hours,  show  health  effects  from 
prolonged  and  repeated  exposures  at 
moderate  levels  of  exertion  to  ozone 
concentrations  as  low  as  0.08  ppm  Thf 
health  effects  at  these  le\els  of  (>xposure 
include  transient  pulmonary  function 
responses,  transient  respiratory 
symptoms.  effec:ti,  on  exercise 
performance,  incfeased  airwav 
responsiveness,  increased  susceptibilit\ 
to  respirator\  infection,  increased 
hospital  and  emergency  room  visits,  and 
transient  pulmonan-  respiratory 
inflammation. 

Prolonged  and  repeated  ozone 
concentrations  at  these  levels  are 
common  in  areas  throughout  the 
countn*-.  and  are  f(jund  both  in  areas 
that  are  exceeding,  and  areas  that  are 
not  exceeding,  the  1-hour  ozone 
standard  Areas  with  these  high 
concentrations  are  more  widespread 
than  those  in  nonattainment  for  that  1  - 
hour  ozone  standard.  Monitoring  data 
indicate  that  33.'^  counties  in  33  states 
exceed  these  levels  in  1997-99  "''  The 
Agency's  most  recent  photochemical 
ozone  modeling  forecast  thai  1 1 1 
million  people  are  jiredicted  to  live  in 
areas  that  are  at  risk  of  exceeding  these 
moderate  ozone  levels  for  prolonged 
periods  of  time  in  2020  afler  accounting 
for  expected  inventor*-  reductions  due 


"  Regulator)  Impact  Analysis:  Heavy-Duty 
Engine  and  Vehicle  Standards  and  Highway  Diesel 
Fuel  Sulfur  Control  Requirements.  US  EPA. 
EPA420-R-0O-O26,  December  2000.  al  11-14.  Table 
II  A-2.  Docket  No.  A-2000-01.  DocumenI  Number 
ll-A-13  This  document  is  also  available  at  hnp:/ 
H-H-M  ppa  jioy'otaq/diPset.htm*ciocuments. 
'"  .Additional  information  abrmt  these  studies  can 
be  found  in  C^hapter  2  of  "Regulator)'  Impact 
.Analysis  Heayy-Duty  Engine  and  Vehicle 
.Standards  and  Highway  Diesel  Fuel  Sulfur  C^Uintrol 
Kequiremenls.'   December  2000.  EPA420-R-00- 
n2b  Dodet  No,  A-2000-01 .  Document  Number  11- 
.\-\i  This  document  is  also  available  al  http:// 
H-vni  fpa  nov/otaq/diesel.htmtdocuments 

'"  A  copy  of  these  data  can  he  found  in  Air  Docket 
A-2000-01.  DocumenI  No,  Il-A-80. 


to  controls  on  light-  and  heavy-duty  on- 
highway  vehicles."' 

2  Health  Effects  Associated  With 

r.arbon  Mnnnxide 

Carbon  monoxide  (CO)  is  a  colorless, 
odorless  gas  produced  through  the 
incomplete  combustion  of  carbon-based 
fuels.  Carbon  monoxide  enters  the 
bloodstream  through  the  lungs  and 
reduces  the  delivery  of  oxygen  to  the 
body's  organs  and  tissues.  The  health 
threat  from  CO  is  most  serious  for  those 
who  suffer  from  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Healthy 
individuals  also  are  affected,  but  only  at 
higher  CO  levels.  Exposure  to  elevated 
CO  levels  is  associated  with  impairment 
of  visual  perception,  work  capacitv'. 
manual  dexterity,  learning  ability  and 
performance  of  complex  tasks. 

High  concentrations  of  CO  generally 
occur  in  areas.with  elevated  mobile- 
source  emissions.  Peak  concentrations 
typii  ally  occur  during  the  colder 
months  of  the  year  when  mobile-source 
CO  emissions  are  greater  and  nighttime 
in\ersion  rnnditions  are  more  frequent. 
This  is  (iiit  u<  tiie  enhanced  stability  in 
the  atm.isjl),  ru  boundary'  layer,  which 
inhibits  \'':'i!!  a]  mixing  of  emissions 
from  thf  Mirt.ii  -• 

iin.ip,  \AAQSforCO 
mill  III  for  the  one-hour 
I  •  !  million  for  the 
Those  values  are  not 
>  ';i m  once  per  year. 
ii     1   xide  value  is 
A  ^-11  dance  for 
calculating  design  values.  In  1999,  30.5 
million  people  (1990  census)  lived  in  17 
areas  designated  nonattainment  under 
the  CO  NAAQS.8^ 

Snowmobiles,  which  have  relatively 
high  per  engine  CO  emissions,  can  be  a 
significant  source  of  ambient  CO  levels 
in  CO  nonattainment  areas.  Several 
states  that  contain  CO  nonattainment 
areas  also  have  large  populations  of 
registered  snowmobiles.  This  is  shown 
in  Table  II.B-l.  A  review  of  snowmobile 
trail  maps  indicates  that  snowmobiles 
are  used  in  these  CO  nonattainment 


II' 


The 

are  35  p.ir!' 
average  and  '^ 
eight-hour  ,iv 

to  be  e.xi  ••.■il.-ii  n,,  - 

Air  qualit\  (  ,ir;i'  m 

estimated  umuj,  Li' 


fiar' 


"'  Memorandum  to  Ducket  A-99-06  from  Eric 
Cmsburg.  EPA.  "Summarv  of  Model-Adiusled 
Ambient  C4)ncenlralions  for  Ortain  levels  of 
Ground-Level  Ozone  over  Prolonged  Periods.' 
November  22.  2000.  at  Table  C.  Cxintnjl  .Scenario— 
2020  Populations  in  Eastern  Metropolitan  t>iuntie» 
with  Predicted  Daily  8-Hour  Ozone  greater  than  ur 
equal  to  0.060  ppm.  Docket  A-2000-01.  Document 
Number  Il-B-1 3 

"^  National  Air  Quality  and  Emissions  Trends 
Report.  1999.  EPA.  2001 .  at  Table  A-19  This 
document  is  available  al  http://t^vM  epa.goi  'oar/ 
aqtmd99/  The  data  fn)ni  the  Trends  re(>ort  are  the 
most  recent  EPA  kit  quality  data  that  have  been 
quality  assured,  A  copy  of  this  table  can  also  lie 
found  in  Docket  No.  A-2000-01.  Document  No,  II- 
A-64. 
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areas  or  in  adjoining  counties."-'  These 
include  the  Mt.  Spokane  and  Riverside 
trails  near  the  Spokane.  Washington  CO 
nonattainment  area;  the  Larimer  trails 
near  the  Fort  Cnllinb.  Colorado  CO 
nonattainment  area;  and  the  Hvatt  Lake, 
Lake  of  the  Woods,  and  Cold  Springs 
trails  near  the  Klamath  Falls  and 
Medford.  Oregon  CO  nonattainment 


area  There  are  also  trails  in  Missoula 
Countv.  Montana  that  demonstrate 
snowmobile  use  in  the  Missoula. 
Montana  CO  nonattainment  area.  While 
Colorado  has  a  large  snowmobile 
population,  the  snowmobile  trails  are 
fairlv  distant  from  the  Colorado  Springs 
CO  nonattainment  areas.  EPA  requests 
comment  on  the  volume  and  nature  of 


snowmobile  use  in  these  and  other  CO 
nonattainment  areas.  Of  particular 
interest  is  information  about  the  number 
of  trails  in  and  around  CO 
nonattainment  areas,  the  magnitude  of 
snowmobile  use  on  those  trails,  and  the 
extent  to  which  snowmobiles  are  used 
off-trail."-' 


Table  II. B-1.— Snowmobile  Use  in  Selected  CO  Nonattainment  Areas 


City  and  State 


CO  nonattainment  classification 


1 998  State 
snowmobile 
population  " 


Fairtoanks  AK     ^ : i  Serious 

Spokane  WA      „ r. Senous 

Colorado  Spnngs  CO  Moderate 

Fori  Collins  CO         - ;  Moderate 

Klamath  Falls  OR     Moderate 

Medford  OR '  Moderate 

Missoula  MT     _ Moderate 


12,997 
32,274 
28.000 

13.426 

14,361 


■"Source  Lette'  from  International  Snowmobile  Manufacturers  Association  to  US-EPA.  July  8,  1999,  Docket  A-2000-01,  Document  No,  ll-G 


E.xceedances  of  thf  8-hnur  CO 
standard  were  recorded  in  three  of  these 
seven  CO  nonattainment  areas  located 
in  the  northern  portion  of  the  countr\' 
over  the  five  vear  period  from  1994  to 
1999;  Fairbanks,  AK,  Medford.  OR;  ,inii 
Spokane.  \\\"'  Civen  the  \ariability  in 
CO  ambient  concentrations  due  to 
weatht'r  patterns  such  as  inversions,  the 
absence  of  recent  exceedances  for  some 
of  these  nonattainment  areas  should  not 
he  viewed  as  eliminating  the  need  for 
further  reductifjns  to  ((msisteiitl)'  attain 
and  maintain  the  standard   .A  review  of 
("(J  monitor  data  in  Fairbanks  frnni  1986 
to  199.5  shows  that  while  median 
concentrations  haM'  declined  steadily. 
unusual  combinations  of  weather  and 
•■missions  have  resulted  in  elevated 
ambient  f  .0  (.oncentrations  well  above 
the  8-hour  standard  of  9  ppm. 
Specificallv.  a  Fairbanks  monitor 
recorcU'd  average  8-hour  ambient 
conc:entrations  at  16  ppm  in  1988. 
around  9  ppm  from  1990  to  1992   and 
then  a  steadv  increase  in  CO  ambient 
concentrations  at  12.  14  and  16  ppm 
during  some  extreme  cases  in  1993, 
1994  and  199i,  respectivelv  '■'* 


Nationally,  significant  progress  has 
been  made  over  the  last  decade  to 
reduce  CO  emissions  and  ambient  CO 
concentrations.  Total  CO  emissions 
from  all  sources  have  decreased  16 
percent  from  1989  to  1998.  and  ambient 
CO  concentrations  decreased  bv  ,59 
percent.  During  that  time,  while  the 
mobile  source  CO  contributum  of  the 
inventory  remained  steady  at  about  77 
percent,  the  highway  portion  decreased 
from  62  percent  of  total  CO  emissions  to 
56  percent  while  the  ncmroad  portion 
increased  from  17  percent  to  22 
percent."^  Over  the  next  decade,  we 
would  expect  there  to  be  a  minor 
decreasing  trend  from  the  highway 
segment  due  primarily  to  the  more 
stringent  standards  for  certain  light-duty 
trucks  (LDT2s).""  CO  standards  for 
passenger  cars  and  other  light-dutv 
trucks  and  heavy-duty  vehicles  did  not 
change  as  a  result  of  other  recent 
rulemakings).  As  described  in  Section 
II. C.  below,  the  engines  subject  to  this 
rule  currently  account  for  about  7 
percent  of  the  mobile  source  f^O 
inventory;  this  is  expected  to  increase  to 
10  percent  bv  2020  without  the 


>•   i  lii  Minnesota  was  recently  reclassified  as 
tx'ins  111  allainmunt  but  is  slill  considered  a 
Miainlenancp  area.  There  is  also  a  significant 
population  of  snowmobiles  in  Minnesota,  with 
snowmubile  Irails  in  Washington  County. 

"■*  Th«'  trail  maps  consulted  for  this  proposal  ran 
be  found  in  Docket  No.  .A-ilXXl-Ol.  Document  No. 
ll-,A-65. 

»Tw:hnical  Memorandum  to  Dcxket  A-2000-01 
from  Drew  Kodjak.  .Mlome> -Advisor.  (Jffice  of 
Transportation  and  .\ir  Quality.  "Air  Quality 
Information  for  Selected  CO  .Nonattainment  Areas." 
luly  27.  2001.  D<k  ket  Number  A-200O-0I. 
Document  Number  II-B-IH 


"'■  .Mr  Qiialilv  Criteria  for  ("xirtxjn  Monoxide.  US 
bHA.  EPA  B00/P-99/001F.  lune  2000.  at  S-.'JB. 
Figure  3-12  (Federal  BIdg.  AIRS  Site  020900002]. 
Air  DcKiket  A-2000-01.  Dim  ument  Number  lI-A-29. 
This  document  is  also  available  at  bttfj:// 
nMWfpa.gov/ncpa/coahslract.btm. 

"'  National  Air  Quality  and  Emissions  Trends 
Report.  1998.  March,  2000:  this  document  is 
available  at  http:/'n-WM\epa.gov/oar/aqtrnd98/. 
National  Air  Pollutant  Emission  Trends.  1900-1't'iH 
(EPA-454/R-00-002).  .VJarch.  2000,  These 
documents  are  available  at  Docket  No.  A-2r»0tMll 
Document  No.  II-A-72.  See  also  Air  Qurtlit\ 
Criteria  for  Carlxin  Monoxide.  US  EPA.  EPA  bOO. 
P-99/001F.  lune  2000.  at  3-10.  Air  Dot;ket  A-2()()0- 


emission  controls  proposed  in  this 
action. 

The  state  of  .Alaska  recently  submitted 
draft  CO  attainment  SIPs  to  the  Agency 
for  the  Fairbanks  CO  nonattainment 
area.  Fairbanks  is  located  in  a  mountain 
vallev  with  a  much  higher  potential  for 
air  stagnation  than  cities  within  the 
contiguous  United  States  Nocturnal 
inversions  that  give  nse  to  elevated  CO 
concentrations  can  persist  24-hours  a 
dav  due  to  the  low  solar  elevation, 
particularly  in  December  and  January 
These  inversions  tvpicallv  last  from  2  to 
4  davs  (Bradley  etal..  1992),  and  thus 
inversions  mav  continue  during  hours 
of  ma.ximum  CO  emissions  from  mobile 
sources.  Despite  the  fact  that 
snowmobiles  are  largely  banned  in  CO 
nonattainment  areas  by  the  state,  the 
state  estimated  that  snowmobiles 
contributed  0.3  tons/day  in  1995  to 
Fairbanks'  CO  nonattainment  area  or  1.2 
percent  of  a  total  inventory  of  23,3  tons 
per  dav  in  2001,"''  While  Fairbanks  has 
made  significant  progress  in  reducing 
ambient  CO  concentrations,  existing 
climate  conditions  make  achieving  and 
maintaining  attainment  challenging. 
Fairbanks  failed  to  attain  the  CO 
NAAQS  by  the  applicable  deadline  of 


(II.  rio(  uini'Mt  NumbiT  ll-,\-29.  This  (lo<:unient  is 
also  dvail.ibli' ,it  blip     »n»  cfm.gov/ncea/ 
coabftrxirl  htm 

»"LDT2sare  hshl  liglit-datN  truck.s  greatpr  than 
3750  ihs,  loadeil  vchi(  U'  w(nv;ht.  up  Ih rough  ROOO 
gross  vi'hii  |p  weight  r.Ttipt; 

"■'Draft  .^^(  hnrani' CUrhoii  Monuxulf  Knii>Miiii 
liiM'ntorv  and  ^oar  2000  .Xttrfiiimfnl  Prujec  ticins. 
,\ir  Quality  Program.  Mav  2001.  Dot  ket  Number  A- 
2(K)O-01.  Doe  umeni  11-A— 10;  Draft  Fairlianks  Ifly.S- 
2001  C.irfxm  Monoxide  Emissions  Invenlorv.  luiic 
1 ,  2001 .  D(K  ket  Number  .\-200()-01 .  Documenl  11- 
A-t't, 
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December  21.  2000.  and  EPA  approved 
a  one-year  extension  in  Mav  of  2001  '^" 
In  addition  to  the  health  effects  that 
can  result  from  exposure  to  carbon 
monoxide,  this  pollutant  also  can 
contribute  to  ground  level  ozone 
formation.'"  Recent  studies  in 
atmospheric  chemistry  in  urban 
environments  suggest  CO  c:an  react  with 
hydrogen-containing  radicals,  leaving 
fewer  of  these  to  combine  with  non- 
methane  hydrocarbons  and  thus  leading 
to  increased  levels  of  ozone.  Few- 
analyses  have  been  performed  that 
estimate  these  effects,  but  a  studv  of  an 
ozone  episode  in  Atlanta.  GA  in  1988 
found  that  CO  accounted  for  about  17  5 
percent  of  the  ozone  formed  (compared 
to  82.5  percent  for  volatile  organic 
compounds).  While  different  cities  mav 
have  different  results,  the  effects  of  CO 
emissions  on  ground  level  ozone  are  not 
insignificant.  The  engines  that  are  the 
subject  of  the  proposed  standards  are 
contributors  to  these  effects  in  urban 
areas,  particularly  because  their  per 
engine  emissions  are  so  high.  For 
example,  CO  emissions  from  an  off- 
highway  motorcycle  are  high  relative  to 
a  passenger  car.  (32  g/mi  compared  to 
4.2  g/mi).  The  CO  controls  contained  in 
this  proposal  will  further  assist  state 
efforts  already  underwav  to  attain  and 
maintain  the  CO  NAAQS. 

3.  Health  and  Welfare  Effects  Associated 
With  Particulate  Matter 

Nonroad  engines  and  vehicles  thai 
would  be  subject  to  the  proposed 
standards  contribute  to  ambient 
particulate  matter  (PM)  levels  in  two 
ways  First,  they  contribute  through 
direct  emissions  of  particulate  matter. 
Second,  they  contribute  to  indirect 
formation  of  PM  through  their  emissions 
of  organic  carbon,  especiallv  HC 
Organic  carbon  accounts  for  between  27 
and  ,36  percent  of  fine  particle  mass 
depending  on  the  area  of  the  countrv 

Particulate  matter  represents  a  broad 
class  of  chemically  and  physicallv 
diverse  substances  It  can  be  principallv 
characterized  as  discrete  particles  that 
exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  All  particles  equal  to 
and  less  than  10  microns  are  called 
PMin.  Fine  particles  can  be  generallv 
defined  as  those  particles  with  an 
aerodvnamic  diameter  of  2,5  microns  or 


'«'66FR  2H83h,  May  25,  2001    (.li;,ii  Air  Ait 
PniiiUilgHtioii  of  .AttHmmciil  Date  (.xlcnMcn  for  Ihf 
Fairbailk..>  ,\()i1ti  .Star  Bnrmigh  Carlxin  Mdimvidp 
Ndnattaiiimcnt  .^rea.  Ak.  Dinn  t  Final  Rule 

."  I  .,S.  EPA.  Air  Qualitv  Cnlt-ria  (or  CiartxMi 
Moiiovitif.  Fl'A  bOO  P-HM  001  F.  |iiiii>  2000   ,S.>(  tioii 
:t,2.3.  Air  Doc.kpl  A-2000-f)l.  Document  \uml«'r  II- 
A-29  Tfiis  (iocunn'nt  is  aKn  availalili'  at  htip 
i\  uu  .fp(i.go\ .  ncpo.  coiibstmct.htni 


less  (also  known  as  PM;  s),  and  coarse 
fraction  particles  are  those  particles 
with  an  aerodynanii(  diameter  greater 
than  2.5  microns,  but  equal  to  or  less 
than  a  nominal  10  microns. 

Particulate  matter,  like  ozone,  has 
been  linked  to  a  range  of  serious 
respiratory  health  problems.  Scientific 
studies  suggest  a  likely  causal  role  of 
ambient  particulate  matter  (which  is 
attributable  to  several  sources  including 
mobile  sources)  in  contributing  to  a 
series  of  health  effects.''-  The  kev  health 
effects  categories  asscx  iated  with 
ambient  particulate  matter  include 
premature  mortality,  aggravation  of 
respiratory  and  cardiovascular  disease 
(as  indicated  by  increased  hospital 
admissions  and  emergenc  y  room  visits, 
school  absences,  work  loss  davs,  and 
restricted  activity  days),  aggravated 
asthma,  acute  respiratory  symptoms, 
including  aggravated  coughing  and 
difficult  or  painful  breathing,  chronic 
bronchitis,  and  decreased  lung  function 
that  can  be  experienced  as  shortness  of 
breath  Observable  human  noncancer 
health  effects  associated  with  eAposure 
to  diesel  PM  include  some  of  the  same 
health  effects  reported  for  ambient  PM 
sut:h  as  respirator\  s\inptoms  (cough, 
labored  breathing,  chest  tightness, 
wheezing),  and  chronic  respiratory 
disease  (cough,  phlegm,  chronic 
bronchitis  and  suggestu  e  evidence  for 
decreases  in  pulmonary  function). 
Symptoms  of  immunological  effects 
sucli  as  wheezing  and  increased 
allergenicitv  are  also  seen   Exposure  to 
fine  particles  is  t  loselv  associated  with 
such  health  effects  as  premature 
mortalitv  or  hospital  admissions  for 
cardiopulmonary  disease. 

PM  also  causes  adverse  impacts  to  the 
environment.  Fine  PM  is  the  major 
c:ause  of  reduci-d  visibilitv  in  parts  of 
the  United  States,  including  many  of 
our  national  parks.  Other  environmental 
impacts  occur  when  particles  deposit 
onto  soils,  plants,  water  or  materials. 
For  example,  partii  les  t  ontaining 
nitrogen  and  sulphur  that  deposit  on  to 
land  or  water  bodies  mav  change  the 
nutrient  balanc;e  and  atiditv  of  those 
environments.  Finalh  .  PM  causes 
soiling  and  erosion  damage  to  materials, 
including  culturally  important  objects 
such  as  carved  monuments  and  statues. 
It  promotes  and  accelerates  the 
corrosion  of  metals,  degrades  paints. 


■'-  FPA  I  it'lhl  Re\ WW  of  the  National  Ambienl 
.Air  Qiialit\  Slancfards  for  Particulate  Matter:  Policy 
^ss(•^smont  ot  S(  ii'iitifu  and  Technical  Infomiatian 
OAQP.S. Staff  Paper   FPA-J52/R-96-013.  DtK:ket 
Numix'r  A-44-06.  Documents  Nos.  II-A-18.  19.  20. 
and  23   The  [larticulalp  matter  air  quality  criteria 
d(x  unipnts  are  also  available  at  httpJ/www.epa.gov/ 
nti^U' panmatt.htm. 


and  deteriorates  building  materials  such 
as  concrete  and  limestone. 

The  NAAQS  for  PM,„  were 
established  in  1987.  According  to  these 
standards,  the  short  term  {24-hour) 
standard  of  150  ng/m'  is  not  to  be 
exceeded  more  than  once  per  year  on 
average  over  three  years.  The  long-term 
standard  specifies  an  expected  annual 
arithmetic  mean  not  to  exceed  50  ng/m" 
over  three  years.  The  most  recent  PMio 
monitoring  data  indicate  that  14 
designated  PM|,,  nonattainment  areas 
with  a  projected  population  of  23 
million  violated  the  PMm  NAAQS  in  the 
period  1997-99.  In  addition,  there  are 
25  unclassifiable  areas  that  have 
recently  recorded  ambient 
concentrations  of  PMi„  above  the  PMki 
NAAQS.'" 

Current  1999  PM;  s  monitored  values, 
which  cover  about  a  third  of  the  nation's 
counties,  indicate  that  at  least  40 
million  people  live  in  areas  where  long- 
term  ambient  fine  particulate  matter 
levels  arc  at  or  above  16  Mg/m'  (37 
percent  of  the  population  in  the  areas 
with  monitors).'*-'  This  16  ^g/m' 
threshold  is  the  low  end  of  the  range  of 
long  term  average  PM;  s  concentrations 
in  cities  where  statistically  significant 
associations  were  found  with  serious 
health  effects,  including  premature 
mortality,'*^  To  estimate  the  number  of 
people  who  live  in  areas  where  long- 
term  ambient  fine  particulate  matter 
levels  are  at  or  above  16  Mg/ni'  hut  for 
which  there  are  no  monitors,  we  can  use 
modeling.  According  to  our  national 
modeled  predictions,  there  were  a  total 
of  76  million  people  (1996  population) 
living  in  areas  with  modeled  annual 
average  PM;  ^  concentrations  at  or  above 
16  ng/m"  (29  percent  of  the 
population). **'' 

To  estimate  future  PM;  s  levels,  we 
refer  to  the  modeling  performed  in 


"'  EPA  adopted  a  policy  in  1996  that  alloMs  jreas 
with  PMio  exceedances  that  are  attribulablnjo 
natural  events  to  retain  their  designation  as 
unclassiPiable  if  the  .Stale  is  taking  all  reasonable 
mea.sures  to  satoKuard  public  health  renardless  of 
the  sources  of  PMm,  emissions 

"*  Memorandum  to  D<k  ket  A-»»-06  from  Eric  () 
Ginsburg.  Senior  Pnigrain  Advisor, '  Summar\  of 
1999  Ambient  Oincentratinns  of  Fine  Partu  ulatp 
Matter,'  November  \h.  2000  Air  Docket  A-201H>- 
01.  Document  No.  ll-B-12 

"■•EPA  (1996)  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Particulate  Matter:  Polir  v 
.Assessment  of  Scientific  and  Technical  Information 
OAQPS  Staff  Paper  EPA-452/R-96-013   Do.  ket 
Number  A-99-06.  D<jc:umenls  Nos.  II-A-18.  19.  20. 
and  23  The  paniculate  matter  air  quality  criteria 
documents  are  also  available  at  http://ww\t .ffta  fifiv 
ncea/partmott  htm 

"*  Memorandum  to  Docket  .A-99-f)6  from  Eric  () 
(jinsbut;g.  Senior  PiDgram  .Advisfir.  ".Summary  of 
Absolute  Modeled  and  Moilel-Adjusted  Estimates  ol 
Fine  Particulate  Matter  for  Selected  Years," 
December  6.  2000.  Air  Docket  A-2000-01. 
Document  No.  li-B-14. 


51108 


Federal  Register 'Vol.  66,  No.   I'M  ^Friday.  October  5.  2001 /Proposed  Rules 


conjunction  with  the  final  rule  for  our 
most  recent  heavy-duty  highway  engine 
and  fuel  standards,  using  EPA's 
Regulator\'  Model  System  for  A'tosoIs 
and  Deposition  (REMSAD)  '"  The  most 
appropriate  method  of  making  these 
projections  rehes  on  the  model  to 
predict  changes  tjetween  current  and 
future  states  Thus,  we  have  estimated 
future  conditions  onlv  for  the  areas  with 
current  PM;  -  monitored  data  (which 
cover  about  a  third  of  the  nation  s 
counties).  For  these  counties,  REMSAD 


of  the  population  living  in  areas  where 
fine  PM  levels  are  at  or  above  16  |ig'  m ' 
to  increase  to  49  percent  in  20.30,'" 

Emissions  of  HCs  from  snowmobiles 
contribute  to  secondarv  formation  of 
fine  particulate  matter  which  can  cause 
a  varietv  of  adverse  health  and  welfare 
effects,  including  visibilitv  impairment 
discussed  in  Section  II,D.l(bJ  below  For 
20  counties  across  nine  states, 
snowmobile  trails  are  found  within  or 
near  counties  that  registered  ambient 
PM  2,5  concentrations  at  or  above  15  |ig/ 
m '.  the  level  of  the  revised  national 


ambient  air  quality  standard  for  fine 
particles.'''*  Fine  particles  may  remain 
suspended  for  days  or  weeks  and  travel 
hundreds  to  thousands  of  kilometers, 
and  thus  fine  particles  emitted  or 
created  in  one  county  may  contribute  to 
ambient  concentrations  in  a  neighboring 
countv,'""  These  counties  are  listed  in 
Table  \l.b-2.  To  obtain  the  information 
about  snowmobile  trails  contained  in 
Table  II,B-2.  we  consulted  snowmobile 
trail  maps  that  were  supplied  by  various 
states,"" 


predicts  the  current  level  of  "^7  pert  cut 

Table  1 1,  B-2.— Counties  With  Annual  PM^s  Levels  Above  16  lig/m^  and  Snowmobile  Trails 


State  and  PM      exceedance  county 


Ohio 

Mahoning         

Trumbull   

Summit    

Montgomen/   

Portage   

Franklin  

Marshall  Ohio  iWV) 
Monta.na 
California 

Tulane   

BuTle        

Fresno    

Kern  

Minnesota 

Washington   

Wright    

Wisconsin 

WauKesha      

Milwaukee      , 

Oregon 


County  with  snowmobile  trails 


Proximity  to  PM  =  exceed- 
ance county 


Mahoning. 

Trumbull. 

Summit 

Montgomery 

Portage 

Delaware  '  Borders  North, 

Belmont  Borders  West 

Lincoln  Lincoln 


Tulane 
Butte 
Fresno. 
Kern. 

Washington. 
Wnghl 

Waukesha. 
Milwaukee 


Borders  NNE 


Jackson  j  Douglas  

'  Douglas  .: Borders  North. 


Klamath 
Pennsylvania  Washington 


Layette Borders  East. 

Somerset 

Illinois  Rock  Island   ■  Rock  Island 

'  Henry  '. Borders  East. 

Iowa  Rock  Island  (IL) |  Dubuque Borders  West 


We  e.xpect  the  PM  control  strategies 
contained  in  this  proposal  would 
further  assist  state  efforts  already 
underwav  to  attain  and  maintain  the  PM 
NAAQS 


'    \iiilii!   n.il  mtiirination  about  the  Regulatory 
M-«i«',  <\-.;-i;,  ;■  '  N.Ti.M-j,  in'i  Deposition 
'RFA1S\1)    i:!.l  Mi.r  .■'."ifu tig  protocols  can  be 
ft!  ,iv,l  in  nur  RegiiUtors  Impact  Analysis:  Heavy- 
Dii' .  triiiiiiH  ,inii  V Chirlp  Standards  and  Highway 
Dii'si'l  Fm.'l  .Sulfur  (jmtrol  R(>quir»'rnpnts.  document 
EFA4J(>-R-<X)- 026,  Decemtwr  2000  Docket  No.  A- 
znOTMit    [)'K  nmt>nt  No  ,^-11-13  This  document  is 
dl.sn  •u.iiMbjp  at  http     »ii-vv  apn  snvotnq 
di«'.'  hlm*rincumfnts 

^  Jf^  hniciil  Memorandurr.   EP^  Air  Dfitkel  A- 
99-06,  trie  O.  Ginsburs,  Senior  Program  .\dvisor. 


4   Health  Effects  Associated  With  Air 
Toxics 

hi  addition  to  the  human  health  and 
welfare  impacts  described  above, 
emissions  from  the  engines  covered  by 
this  proposal  also  contain  several  other 
substances  that  are  known  or  suspected 
human  or  animal  c;arcinogens,  or  have 
serious  noncancer  health  effects.  These 


Emissions  Monitoring  and  Analysis  Division. 
OAQPS.  Summary  of  Absolute  Modeled  ^nd  Mod.-I- 
Adju.sted  Estimates  of  Fine  Particulate  Matter  for 
Selected  Years.  December  6,  2000.  Tablf  F^-  2 
Docket  Number  2000-01.  Document  Number  li-B- 
14. 

""Memo  to  file  from  Terem  e  Fil/,  Smmns. 
OAQPS.  Scott  Mathias.  0,AQPS,  Mike  Kizzo,  Region 
5,  "Analyses  of  1999  PM  Data  for  the  PM  NAAQS 
Review."  November  17.  2000,  with  attathment  B, 
1999 'PM2. 5  .Annual  Mean  and  Ifith  Percentile  24- 


include  benzene,  1,3-butadiene, 
formaldehyde,  acetaldehyde.  and 
acrolein.  The  health  effects  of  these  air 
toxics  are  described  in  more  detail  in 
Chapter  1  of  the  Draft  Regulatory 
Support  Document  for  this  rule. 
Additional  information  can  also  be 
found  in  the  Technical  Support 


Hour  ,Average  Conrentrations   Docket  No   .A-2000- 
01,  Document  No   II-B-I7 

""'Review  of  the  National  .■Nmbient  ,^lr  Quality 
Standards  for  Particulate  Matter;  Policy  Assessment 
for  Scientific  and  Technical  Information,  OAQPS 
Staff  Paper,  EPA-452/R-96-013,  |uly    1996.  at  !V- 

""  The  trail  maps  consulted  for  this  proposal  can 
be  found  in  Docket  No  A-2000-01,  Document  No 
Il-.A-*,^ 
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Document  for  our  final  Mobile  Source 
Air  Toxics  rule.'"- 

The  hydrocarbon  controls  contained 
in  this  proposal  are  expected  to  reduce 
exposure  to  air  toxics  and  therefore  may 
help  reduce  the  impact  of  these  engines 
on  cancer  and  noncancer  health  effects, 

C.  What  Is  the  Inventory  Contribution 
From  the  Nonroad  Engines  and  Vehicles 
That  Would  Be  Subject  to  This 
Proposal? 

The  contribution  of  emissions  from 
the  nonroad  engines  and  vehicles  that 
would  be  subject  to  the  proposed 
standards  to  the  national  inventories  of 
pollutants  that  are  associated  with  the 
health  and  public  welfare  effects 
described  in  Section  II. B  are 
considerable.  To  estimate  nonroad 
engine  and  vehicle  emission 
contributions,  we  used  the  latest  version 
of  our  NONROAD  emissions  model. 
This  model  computes  nationwide,  state, 
and  county  emission  levels  for  a  wide 
variety  of  nonroad  engines,  and  uses 

information  on  emission  rates,  operating     These  engines  are  estimated  to 
data,  and  population  to  determine  contribute  10  percent  of  HC:  emissujiiv, 

annual  emission  levels  of  various  and  3  percent  of  CO  from  mobile 

pollutants.  A  more  detailed  description       sources.  Recreational  CI  marine 
of  the  model  and  our  estimation  contribute  less  than  1  percent  to  NOy 


methodology  can  be  found  in  the 
Chapter  6  of  the  Draft  Regulatory- 
Support  Document 

Baseline  emission  inventon-  estimates 
for  the  year  2000  for  the  categories  of 
engines  and  vehicles  covered  bv  this 
proposal  are  summarized  in  Table  II, C- 
1.  This  table  shows  the  relative 
contributions  of  the  different  mobile- 
source  categories  to  the  overall  national 
mobile-source  inventory.  Of  the  total 
emissions  from  mobile  sources,  the 
categories  of  engines  and  vehicles 
covered  by  this  proposal  contribute 
about  13  percent,  3  percent,  fi  percent 
and  1  percent  of  HC.  NOx,  CO.  and  PM 
emissions,  respectively,  in  the  vear 
2000.  The  results  for  industrial  SI 
engines  indicate  they  contribute 
approximately  3  percent  to  HC.  NOy, 
and  CO  emissions  from  mobile  sources 
The  results  for  land-ba.sed  recreational 
engines  reflect  the  impact  of  the 
significantly  different  emissions 
characteristics  of  two-stroke  engines 


mobile  sourrn  inventories.  When  only 

nomiidd  enij-sums  are  considered,  the 
engines  and  \eh,i  !••-  thrit  would  be 
suhiect  to  the  priijin^.Mi  standards  would 

ai  rount  for  a  larger  •-han 

Our  draft  emission  projections  for 

2020  fni  the  nnnrnad  eiiL:;[,,-  .md 
vehii  lev  MiKiiei  I  ii ,  'ti)v  |>Ei  .);•  ,s,„,  show 
that  emi>sioii-  tiii;.  tti-se  categories  are 
e\pe(te(i  tn  iiic  r.Mv,  .i\er  time  if  left 
iini  :>ntr.'!l.'i:i   Tii.-  (imicctions  for  2020 
are  suniniarize(i  in  Table  II,C-2  and 
indu  ate  that  the  categories  of  engines 
anl  \  ehi(  ies  covered  by  this  proposal 
an  e\}u-rt(Mi  i.     ■  iitribute  33  percent,  9 
pt'K  eiit   M  p.Ti  ei,'   ,,nd  2  percent  of  HC, 
N0\  (  ( )  ami  PM  emissions  in  the  year 
2020  Popuiatiiin  growth  and  the  effects 
of  other  retjulatnrv  control  programs  are 
factored  into  ttievi.  pmiertions.  The 
relative  importam  «'  -A  iincontroUed 
nonroad  engine-  ;-  i;i;utier  than  the 
projections  for  ^uoi)  t>ecause  there  are 
alreadx  emission  cuntrn!  programs  in 
[ila(  e  fiir  the  other  catei;nnes  of  mobile 
vcuri  es  \\  hi,'  h  .ir<  .'\  p,.,  <.,  ;  to  reduce 
their  eiii;sMon  i<'\eiv  I'tu;  effectiveness 
of  all  contr   1  pmurams  is  offset  by  the 
anticipated  grn\\tli  m  "ogine 
populations 


Table  II.C-1  .—Modeled  Annual  Emission  Levels  for  Mobile-Source  CATEGORiEs 

[Thousand  short  tons] 


2000 


Category 


NOx 


HC 


Tons 


Percent 

of  mobile 

source 


Tons 


Percent 

of  mobile 
source 


CO 


Tons 


Percent 

0^  mobile 

source 


PM 


Tons 


Total  tor  engines  subject  to  proposed  standards  ... 

Highway  Motorcycles 

Nonroad  Industnal  SI  >  19  kW 

Recreational  SI  

Recreation  Marine  CI  

Marine  SI  Evap 

Manne  SI  Exhaust  

Nonroad  SI  <  19  kW  

Nonroad  CI  

Commercial  Manne  CI   

Locomotive  

Total  Nonroad  

Total  Highway 

Aircraft  

Total  Mobile  Sources 

Total  Man-Made  Sources  

Mobile  Source  percent  of  Total  Man-Made  Sources 


343 


2,6 


985 


12.9 


8 

306 

13 

24 

0 

32 
106 

2,625 
977 

1,192 


01 
2,3 
0.1 
0.2 
0.0 
02 
08 
195 
73 
8.9 


84 

247 

737 

1 

89 

708 

1,460 

316 

30 

47 


4.870 


6.3 


5,275 

7,981 

178 


13,434 


39 

59 

1 


100 


24.538 


4= 


55 


3.635 

3,811 

183 


1.1 
3.2 
9.7 

00 

1  2 
9  3 
19  ' 
4  1 
0  4 
0.6, 


329 
2.294 
2.572 

4 

Q 
2   144 

'8  359 

1  217 

129 

119 


48 

50 
21 


26  838 

49,811 

1.017 


0.4 
3.0 
33 
00 
00 
28 
?3  6 
•  6 
0.2 
0.2 


8.3 


35 

64 

1 


0.4 

1.6 

5.7 

1 

0 

38 

50 

253 

41 

30 


Pef08nt 

of  ntoMe 

souroe 


1.2 


420 

240 

39 


7,629 

I 


100 


666 


100 


699 


18,575 


41 


99,745 


78 


3.095 


23 


01 
0.2 
0.8 
0.1 
0.0 
54 
72 
362 
59 
4.3 


60 

34 

6 


100 


""  See  our  Mobile  Source  Air  Toxics  final 
rulemaking,  66  FR  17230.  March  29.  2001 ,  and  the 


TechniLal  Support  DiKument  for  thnt  rulemaking. 


Docket  No.  A-2000-01 ,  Documents  Nos.  n-A-42 
and  U-A-30. 
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Table  II, C-2.— Modeled  Annual  Emission  Levels  for  Mobile-Source  Categories  in  2020 

[Thousand  short  tons] 


NOx 

HC 

cc 

) 

PM 

Category 

1 
Tons 

Percent   ' 
of  mobile 
source 

1 
Tons 

Percent 

of  mobile 

source 

Tons 

Percent 

of  mobile 

source 

f 

Percent 
Tons       of  mobile 
source 

T 

Total  for  engines  subject  to  propose 

d  standards 

552 

8.9 

2,055, 

33.4 1 

8,404 

j 

9.4 

: i. 

11.4               1.8 

14 
486 

27 

39 
0 

58 

106 

1.791 

819 

611 

02 
78 
04 
06 

00 
0.9 
1.7 
288 
132 
98 

144 
348 

1,706 

1 

102 

284 

986 

142 

35 

35 

2.3! 
5.7' 

277' 
0.0 
14 
46 

160 
23 
06 
0.6 

5691 

2,991  i 

5,407 

6 

0 

1 ,985  i 

27,352 

1,462  i 

160 

119 

0.6' 
3.3 
3.3 
0.0; 
00' 
2  2 
305 
1.6 
02 
0.1 

0.8 

0.1 

KJrtnrnarl  lnrlii*;tnfll  Si  >  19  kW         .*   

2.4               0.4 

Po^rpatinn^tl  SI                                            * 

7.5               1.2 

Rarrpatinn  Mannft  Cl\                              

1.5               0.2 

MarinP  Ql  Fvan                                             

0               0.0 

Marine  C|  Pwhaiist                                      

28               44 

f^ionroad  SI  <  19  kW         

77             122 

261              41.3 

Pnmmprnal  MAnne  CI                          .  ...■ 

46 

21 

7.3 

Locomotive  

3.3 

3.937 

2.050 

232 

63 

33 

4 

3,639' 

2,278 

238 

59 
37 

4 

39,482 ' 

48.903 

1,387| 

44 
54 

2 

444 

145 

43 

70 

Tnl;^l  Hinhwau                           

23 

Aircraft        

7 

Total  Mobile  Sources 

6,219 

100 

6.155 

100 

f 

89,772 

100 

632              100 

Total  Man-Made  Sources  

16,195 

■- 1 

16.215j 

113,440  

3,016 

r 

38 

38! 

1 

^ . f 

79 

21 

.,.. 

D  Regional  and  Local-Scale  Public 
Health  and  Welfare  Effects 

The  previous  section  describes 
national-scale  adverse  public  health 
effects  associated  with  the  nonroad 
engines  and  vehicles  covered  by  this 
proposal.  This  section  describes 
significant  adverse  health  and  welfare 
effects  arising  from  the  usage  patterns  of 
snowmobiles.  Large  SI  engines,  and 
gasoline  marine  engines  on  the  regional 
and  local  scale.  Studies  suggest  that 
emissions  from  these  engines  can  be 
concentrated  in  specific  areas,  leading 
to  elevated  ambient  concentrations  of 
particular  pollutants  and  associated 
elevated  personal  exposures  to  operators 
and  by-standers.  Recreational  vehicles, 
and  particularly  snowmobiles,  are 
typically  operating  in  rural  areas  surh  as 
national  parks  and  wilderness  areas, 
and  emissions  from  these  vehicles 
contribute  to  ambient  particulate  matter 
which  is  a  leading  component  of 
visibility  impairment. 

1.  Health  and  Welfare  Effects  Related  to 
Snowmobiles 

In  this  section,  we  describe  more 
localized  human  health  and  welfare 
effects  associated  with  snowmobile 
emissions;  visibility  impairment  and 
personal  exposure  to  air  toxics  and  CO 
We  describe  the  contribution  of 
snowmobile  HC  emissions  to  secondarv 
formation  of  fine  particles,  which  are 
the  leading  component  of  visibility 
impairment  and  adverse  health  effects 


related  to  ambient  PM2.5  concentrations 
greater  than  16  ug/m3  We  also  discuss 
personal  exposure  to  tXJ  emissions  and 
air  toxics  Gaseous  air  toxics  are 
components  of  hvdrocarbons,  and  CO 
personal  exposure  measurements 
suggest  that  snowmobile  riders  and 
bvstanders  are  exposed  to  unhealthy 
levels  of  gaseous  air  toxics  (e.g.. 
benzene)  and  CO 

a  \'onroad  Engines  and  Regional 
Haze  The  Clean  Air  Act  estalDlished 
special  goals  for  improving  visibility  in 
many  national  parks,  wilderness  areas, 
and  international  parks  In  the  1977 
amendments  to  the  Clean  Air  Act, 
Congress  set  as  a  national  goal  for 
visibility  the  'prevention  of  any  future, 
and  the  remedving  of  any  existing, 
impairment  of  visibility  in  mandatory 
class  I  P'ederal  areas  which  impairment 
results  from  manmade  air  pollution" 
(CAA  section  169A(a){l)).  The 
Amendments  called  for  EPA  to  issue 
regulations  requiring  States  to  develop 
implementation  plans  that  assure 

reasonable  progress"  toward  meeting 
the  national  goal  (CAA  Section 
lBqA!a)(4))  EP.^  issued  regulations  in 
1980  to  address  visibility  problems  that 
are  "reasonably  attributable"  to  a  single 
source  or  small  group  of  sources,  but 
deferred  action  on  regulations  related  to 
regional  ha/e.  a  type  of  visibility 
impairment  that  is  caused  by  the 
emission  of  air  pollutants  by  numerous 
emission  •^mirres  located  acr(jss  a  broad 
geographic  region.  At  that  time,  EPA 


acknowledged  that  the  regulations  were 
only  the  first  phase  for  addressing 
visibility  impairment.  Regulations 
dealing  with  regional  haze  were 
deferred  until  improved  techniques 
were  developed  for  monitoring,  for  air 
quality  modeling,  and  for  understanding 
the  specific  pollutants  contributing  to 
regional  haze. 

In  the  1990  Clean  Air  Act 
amendments.  Congress  provided 
additional  emphasis  on  regional  Laze 
issues  (see  CAA  section  169B).  In  1999 
EPA  finalized  a  rule  that  calls  for  States 
to  establish  goals  and  emission 
reduction  strategies  for  improving 
visibility  in  all  156  mandatory  Class  I 
national  parks  and  wilderness  areas.  In 
that  rule.  EPA  also  encouraged  the 
States  to  work  together  in  developing 
and  implementing  their  air  quality 
plans.  The  regional  haze  program  is 
designed  to  improve  visibility  and  air 
quality  in  our  most  treasured  natural 
areas.  At  the  same  time,  control 
strategies  designed  to  improve  visibility 
in  the  national  parks  and  wilderness 
areas  will  improve  visibility  over  broad 
geographrc  areas. 

Regional  haze  is  caused  by  the 
emission  from  numerous  sources 
located  over  a  wide  geographic  area. 
Such  sources  include,  but  are  not 
limited  to.  major  and  minor  stationary 
sources,  mobile  sources,  and  area 
sources.  Visibility  impairment  is  caused 
by  pollutants  (mostly  fine  particles  and 
precursor  gases)  directly  emitted  to  the 
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atmosphere  by  several  activities  (such  as 
electric  power  generation,  various 
indusfr}-  and  manufacturing  processes, 
truck  and  auto  emissions,  construction 
activities,  etc.).  These  gases  and 
particles  scatter  and  absorb  light, 
removing  it  from  the  sight  path  and 
creating  a  hazy  condition. 

Some  fine  particles  are  formed  when 
gases  emitted  to  the  air  form  particles  as 
they  are  carried  downwind  (examples 
include  sulfates,  formed  from  sulfur 
dioxide,  and  nitrates,  formed  from 
nitrogen  oxides).  These  activities 
generally  span  broad  geographic  areas 
and  fine  particles  can  be  transported 
great  distances,  sometimes  hundreds  or 
thousands  of  miles.  Consequentlv. 
visibility  impairment  is  a  national 
problem.  Without  the  effects  of 
pollution  a  natural  visual  range  is 
approximately  140  miles  in  the  West 
and  90  miles  in  the  East.  However,  fine 
particles  have  significantly  reduced  the 
range  that  people  can  see  and  in  the 
West  the  current  range  is  33-90  miles 
and  in  the  East  it  is  onlv  14  to  24  miles. 


Because  of  evidence  that  fine  particles 
are  frequently  transported  hundreds  of 
miles,  all  50  states,  including  those  that 
do  not  have  Clas;-  i  areas,  will  have  to 
participate  in  planning,  analvsis  and,  in 
many  cases,  emission  control  programs 
under  the  regional  haze  regulations. 
Even  though  a  given  State  mav  not  have 
any  C'lass  i  areas,  pollution  that  occurs 
in  that  State  may  c untribute  to 
impairment  in  CHass  1  areas  i-lspwhere. 
The  rule  encourages  state;,  to  wurk 
together  to  determine  whether  or  how 
much  emissions  from  sources  in  a  given 
state  affect  visibility  in  a  downwind 
Class  I  ariM 

The  regional  haze  pr(.)gi.iin  calls  for 
states  to  establish  goals  for  im[iro\ing 
visibility  in  national  parks  and 
wilderness  areas  to  improve  visibility 
on  the  haziest  20  percent  of  davs  and  to 
ensure  that  no  degradation  occurs  on 
the  clearest  20  percent  of  davs.  The  rule 
requires  states  to  de\elii[i  Idue-tcrm 
strategies  including  enfnn  cdbie 
measures  designed  to  meet  reasonable 
progress  goals.  Under  the  rceinn-il  haze 


prnor,iiii  States  can  take  credit  for 
iiiipii  '.  cments  in  air  quality  achieved  as 
a  result  of  other  Clean  Air  Act  programs, 
including  national  mobile-source 
jKograms. 

Nonroad  engines  (including 
construction  equipment,  farm  tractors, 
boats,  planes,  locomotives,  recreational 
vehicles,  and  marine  engines)  contribute 
significantly  to  regional  haze.  This  is 
because  there  are  nonroad  engines  in  all 
of  the  states,  and  their  emissions 
contain  precursors  of  fine  PM  and 
organic  carbon  that  are  transported  and 
contribute  to  the  formation  of  regional 
haze  throughout  the  country  and  in 
Class  I  areas  specifically.  As  illustrated 
in  Table  II.D-1.  nonroad  engines  are 
expected  to  contribute  15  percent  of 
national  VOC  emissions,  23  percent  of 
national  NOx  emissions.  6  percent  of 
national  SDx  ^missions,  and  14  percent 
of  nation.0  !'M  ;()  emissions. 
Snowmn!  I     ^  Mine  are  estimated  to 
emit  20b. yjb  t -ns  of  total  hydrocarbons 
(THC),  1 .461  tons  of  NOx.  2.145  tons  of 
SDy    and  S  082  tmi.  nf  PM  in  2007. 


Table  II.D-1,— National  Emissions  of  Various  POllutants— 2007 

[Thousands  short  tons) 


Source 


VOC 


NOx 


Tons 


Percent 


Tons 


Percent 


SOx 


PM„ 


Tons 


Percent 


Tons 


Heavy-Duty  Highway 
Light-Duty  Highway  .. 

Nonroad       

Electric  General  

Point  

Area    

Total  


413 

2,596 

2,115 

35 

1.639 

7,466 

14.265 

3 
18 
15 

0 
11 
52 


2  969 

2,948 

4,710 

4254 

3  147 

2,487 

20,516 

14 

24 

14 

24 

23 

1  027 

21 

10,780 

15 

3  796 

12 

1,368 

17,019 

0 
0 
6 
63 
22 
8 


115 

82 

407 

328 

1.007 
874 


2.814 


Percent 


4 
3 
14 
12 
36 
31 


h  Snowmobiles  and  Visibilitv 
Impairment.  As  noted  above,  EPA 
issued  regulations  in  1980  to  address 
Class  I  area  visibility  impairment  that  is 
"reasonably  attributable"  to  a  single 
source  or  small  group  of  sources.  In  40 
CFR  Part  51.301  of  the  visibility 
regulations,  visibility  impairment  is 
defined  as  "any  humanly  perceptible 
change  in  visibility  (light  extinction, 
visual  range,  contrast,  coloration)  from 
that  which  would  have  existed  under 
natural  conditions."  States  are  required 
to  develop  implementation  plans  that 
include  long-term  strategies  for 
improving  visibility  in  each  class  I  area. 
The  long-term  strategies  under  the  1980 
regulations  should  consist  of  measures 
to  reduce  impacts  from  local  sources 
and  groups  of  sources  that  contribute  to 
poor  air  quality  days  in  the  class  1  area. 
Types  of  impairment  covered  by  these 
regulations  includes  layered  hazes  and 
visible  plumes.  While  these  kinds  of 


visibility  impairment  can  be  caused  by 
the  same  pollutants  and  processes  as 
those  that  cause  regional  haze,  thev 
generally  are  attributed  to  a  smaller 
number  of  sources  located  across  a 
smaller  area  The  Clean  Air  Act  and 
associated  regulations  call  for  protection 
of  visibility  impairment  in  class  1  areas 
from  localized  impac;ts  as  well  a^ 
broader  impacts  associated  with 
regional  haze. 

Visibility  and  particle  monitoring  data 
are  available  for  8  Class  I  areas  where 
snowmobiles  are  commonly  used  These 
are:  Acadia,  Boundary  Waters.  I>nali 
Mount  Rainier.  Rocky  Mountain, 
Sequoia  and  Kings  Canycm.  \'o\agtHirs 
and  Yellowstone.""  Visibility  and  fine 
particle  data  for  these  parks  are  set  out 


'" '  No  (iatrt  vvpri'  .<\  dilable  at  five  additional  parks 
where  sn(iv\  mnhiles  are  also  commonly  used:  Black 
(^nyoii  (if  thi'  (iiinnison.  CO,  Grant  Teton,  WY, 
Notlhprn  (.dsi  .jdf",  \\  \   Ttieodore  Roosevelt,  ND, 
and  Ziun.  LT 


in  Table  II.D-2.  This  table  shows  the 
number  of  monitored  days  in  the  winter 
that  f.  il  within  the  20-percent  haziest 
da\  s  for  each  of  these  eight  parks. 
Monitors  collect  data  two  days  a  week 
I  ir  a  total  of  about  104  days  of 
nu/nitored  values.  Thus,  for  a  particular 
site,  a  maximum  of  21  worst  possible 
days  of  these  104  days  with  monitored 
values  constitute  the  set  of  20-percent 
haziest  days  during  a  year  which  are 
tr.Tf  ked  as  fh<  [  rimary  focus  of 
nu  ilat-  n  -  !)   rts  '"^  With  the  exception 
o(  Denali  in  Ma^ka.  we  defined  the 
siunvmi^tbili  season  as  January  1  through 
March  15  and  December  15  through 
HiM  .■mtitr  ^1  of  the  same  calendar  year, 
i  I  iiMvtrnt  with  the  methodology  used 
in  the  Regional  Haze  Rule,  which  is 
calendar-vear  based.  For  Denali  in 


'"*  Letter  from  Debra  C.  Miller.  Data  Analyst, 
National  Park  Senice,  to  Drew  Kodjak.  August  22, 
2001  Docket  No.  .\-2000-OI.  Document  Number 
II-B-28. 
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Alaska,  the  snowmobile  season  is 
October  1  to  April  30  The  .-Xgencv 


would  be  interested  in  comments  from        the  typical  snowmobile  season  at  each 
the  public  on  the  start  and  end  dates  for      of  these  national  parks. 


Table  II. D-2.— Winter  Days  That  Fall  Within  the  20  Percent  Haziest  Days  at  National  Parks  Used  by 

I  Snowmobiles 


MPS  Unit 


State(s| 


Number  of  sampled  wintertime  days 
within  20  percent  haziest  days 
(maximum  of  21  sampled  days) 


Acadia  NP  

Denali  NP  and  Preserve  

Mount  Rainier  NP  

Rocky  Mountain  NP  

Sequoia  and  Kings  Canyon  NP  ,  CA 

Voyageurs  NP  (1989-1992)     -•••     MN 


ME 
AK 
WA 

CO 


—Boundary  Waters  USPS  Wilderness  Area 

cent  data) 
Yellowstone  NP 


i  close  to  Voyaguers  with  re-     MN 


ID 


1996 

1997 

1998 

1999 

4 

10 

1 
2 
4 
1989 
3 
2 

0 

4 
10 
3 

1 
9 
1990 
4 
5 

2 

2 

12 

1 
2 
1 
1991 
6 
1 

0 

1 

9 

1 

1 

8 

1992 

8 

5 

MT  WY  

0 

Source  Letter  from  Debra  C  Miller,  Data  Analyst,  National  Park  Service,  to  Drew  Kod)ak,  August  22,  2001    Docket  No  A-2000-01.  Document 
Number  ll-B-28 


I 


The  mformation  presented  in  Tdble 
II. D-2  shows  that  visibility  data  support 
a  conclusion  that  there  are  at  least  eight 
Class  I  Areas  (7  in  National  Parks  and 
one  in  a  VVildemess  Area)  frequented  bv 
snowmobiles  with  one  or  more 
wintertime  days  within  the  20-percent 
haziest  davs  of  the  year.  For  example 
Rocky  Mountain  National  Park  in 
Colorado  was  frequented  by  about 
27.000  snowmobiles  during  the  1998- 
1999  winter  Of  the  monitored  davs 
characterized  as  within  the  20-percent 
haziest  monitored  days,  two  (2)  of  thuse 
davs  occurred  during  the  wintertime 
when  snowmobile  emissions  such  as 
hydrocarbons  contributed  to  visibility 
impairment.  According  to  the  National 
Park  Service,  "[s|ignificant  differenct^^^ 
in  haziness  occur  at  all  eight  sites 
between  the  averages  of  the  clearest  and 
haziest  davs  Differences  in  mean 
standard  visual  range  on  the  clearest 
and  haziest  days  fall  in  the  approximate 
range  of  115-170  km  '  '  '" 

Ambient  concentrations  of  fine 
particles  are  the  primary  pollutant 
responsible  for  visibility  impairment 
Five  pollutants  are  largely  responsible 
for  the  chemical  compositum  of  fine 
particles:  sulfates,  nitrates,  organic 
carbon  particles,  elemental  carbon,  dmi 
crustal  material.  Hydrocarbon  emissions 


from  automobiles,  trucks,  snowmobiles, 
and  other  industrial  processes  are 
common  sources  of  organic  carbon.  The 
organic  carbon  fraction  of  fine  particles 
ranges  from  47  percent  in  Western  areas 
such  as  Denali  National  Park,  to  28 
percent  in  Rocky  Mountain  National 
Park,  to  1,3  percent  in  Acadia  National 
Park.'"'- 

The  contribution  of  snowmobiles  to 
elemental  carbon  and  nitrates  is  small. 
Their  ( cmtnbution  to  sulfates  is  a 
function  uf  fuel  sulfur  and  is  small  and 
will  decrease  even  more  as  the  sulfur 
content  of  their  fuel  decreases  due  to 
our  recently  finalized  hiel  sulfur 
requirements   In  the  winter  months, 
however,  hydrocarbon  emissions  from 
snowmobiles  can  be  significant,  as 
indicated  in  Table  110-3.  and  these  HC 
emissions  <  an  contribute  significantly  to 
the  organic  carbon  fraction  of  fine 
particles  which  are  largely  responsible 
for  visibilitv  impairment  This  is 
because  thev  An'  tvpicallv  powered  by 
two-stroke  engines  that  emit  large 
amounts  of  hydrocarbons.  In 
Yellowstone,  a  park  with  high 
snowmobile  usage  during  the  winter 
months,  snowmobile  hydrocarbon 
f^missions  can  exceed  500  tons  per  year, 
as  much  as  several  large  stationary 
sources.  Other  parks  with  less 


snowmobile  traffic  are  less  impacted  by 
these  hydrocarbon  emissions.'"" 

Table  II.D-3  shows  modeled  tons  of 
four  pollutants  during  the  winter  season 
in  five  Class  I  national  parks  for  which 
we  have  estimates  of  snowmobile  use. 
The  national  park  areas  outside  of 
Denali  in  Alaska  are  open  to 
snowmobile  operation  in  accordance 
with  special  regulations  (36  CFR  Part  7). 
Denali  National  Park  permits 
snowmobile  operation  by  local  rural 
residents  engaged  in  subsistence  uses 
(36  CFR  Part  13).  Emission  calculations 
are  based  on  an  assumed  2  hours  of  use 
per  snowmobile  visit  at  16  hp  with  the 
exception  of  Yellowstone  where  4  hours 
of  use  at  16  hp  was  assumed.  The 
emission  factors  used  to  estimate  these 
emissions  are  identical  to  those  used  by 
the  NONROAD  model.  Two-stroke 
snowmobile  emission  factors  are:  111  g/ 
hp-hr  HC,  296  g/hp-hr  CO,  0.86  g/hp-hr 
NOx,  and  2.7  g/hp-hr  PM.  These 
emission  factors  are  based  on  several 
engine  tests  performed  by  the 
International  Snowmobile 
Manufacturers  Association  (ISMA)  and 
the  Southwest  Research  Institute 
(SwRI).  These  emission  factors  are  still 
under  review,  and  the  emissions 
estimates  may  change  pending  the 
outcome  of  that  review. 


"'■•  l.eTtfr  fr'im  Dfbra  C.   Miller   Data  .^nalvst. 
National  Park  .Service,  lo  Dr^w  Kodiak.  .^ugust  22, 
2001   Dejcket  No  A-20OO-01,  Do<:ument  Number. 
ll-B-28 


"* Letter  from  Debra  C  Miller  Data  Analyst. 
National  Park  Service,  to  Drew  Kodjak.  August  22 
2001.  Docket  No.  A-ZOOO-01,  Document  Number 
II-B-28. 


'"'Technical  Memorandum,  Aaron  WorstelL 
Environmental  Engineer,  National  Park  Ser\ice,  Air 
Resources  Division,  Denver.  Colorado,  particularly 
Table  1   Docket  No  A-2000-01.  Document  Number 
lI-G-178 
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Table  II. D-3.— Winter  Season  Snowmobile  Emissions 

[Tons,  1999  Winter  Season] 


fi  m  :< 


NPS  unit 

HC 

CO 

NOx 

PM 

Denah  NP  &  Preserve    

>9.8 

13.7 

106.7 

138.5 

492.0 

>26.1 

36.6 

284.7 

369.4 

1.311  9 

1 1 

>0.08 
0.1 
0.8 
1.1 
38 

>0.24 

0.3 

2.6 

3.4 

120 

Grand  Teton  NP   

Rocky  Mountain  NP  

Voyageurs  NP , 

Yellowstone  NP  

2001 


Source:  Letter  from  Aaron  J   Worstell.  Environmental  Engineer   National  Par1<  Service.  Air  Resources  Division   to  Drew  Kodiak   Auaust  21 
101,  panicularty  Table  1    Docket  No  A-200G-01.  Document  No  ll-G-1 78  ,         <^  . 


Inventon  analyses  performeci  bv  the 
.National  Park  Service  for  Yellowstone 
National  Park  suggests  that  snowmobile 
emissions  can  be  a  significant  source  of 
total  annual  mobile  source  emissions  for 
the  park  year  round.  Table  lI.D-4  shows 
that  in  the  1998  winter  season 
snowmobiles  contributed  64  percent,  39 
percent,  and  30  percent  of  HC.  CXI  and 
PM  emissions,'""  It  should  be  noted  that 
the  snowmobile  emission  factors  used  to 


e.stimate  these  c:f»ntributinns  arp 
currently  under  re\ipw,  and  the 
snowmobile  emissions  mav  be  revised 
down.  However,  when  the  emissjnn 
factors  used  bv  EP.A  in  its  .\f)\R(  ).\I) 
model  are  used,  the  c  ontn'hutioii  nl 
snowmobiles  to  trital  cmissinns  in 
Yellowstone  remains  significant:  59 
percent.  33  percent,  and  45  percent  of 
HC,  CO  and  PM  emissions  The 
lJniversit\  of  Denvf^r  usH(i  remote- 


sensing  equipment  to  estimate 
snowmobile  HC  emissions  at 
Yellowstone  during  the  winter  of  1998- 
1999.  and  estimated  that  snowmobiles 
contribute  77%  of  annual  hydrocarbon 
emissions  at  the  park.'""  The  portion  of 
wintertime  emissions  attributable  to 
snowmobiles  is  even  higher,  since  all 
snowmobile  emissions  occur  during  the 
winter  months. 


Table  II.D-4,— 1998  Annual  HC  Emissions  (tpv).  Yellowstone  Na-ona,  P^pk 


HC 


CO 


Source: 
Coaches  

Autos     

RVs 

Snowmobiles 
Buses  


Total 


NOx 


2  69 

307  17 

15  37 

596  22 

496 


0% 
33°c 

2°o 
64°o 

1°c 


926.4 


24  29 

2  24?  12 

269  61 
1  636  44 

ieoo 

4  1  90  46 


1% 
54% 

6% 
39% 

0% 


042 

28551 

2433 

1,79 
13.03 


0% 

88% 

,  7% 
1% 
4% 


PM 


325  08 


001 
12.20 
0.90 
6.07 
1.07 


20.25 


0°'o 

60"o 
4% 

30^. 
5% 


Source   National  Park  Service   February  2000  Air  Quality  Concerns  Related  to  Snowmobile  Usage  in  National  Parks  Air  Docket  A-2000-01 
Document  No   ll-A-44 


The  information  presented  in  this 
discussion  indicates  that  snowmobiles 
are  significant  emitters  of  pollutants  that 
are  known  to  contribute  to  visihilit\ 
impairment  in  some  Class  I  areas 
Annual  and  particularly  wintertime 
hvdrocarbon  emissions  from 
snowmobiles  are  high  in  the  five  parks 
considered  in  Table  II.D-4.  with  two 
parks  having  HC  emissions  nearly  as 
high  as  Yellowstone  (Rocky  Mountain 
and  Voyageurs).  The  proportion  of 
snowmobile  emissions  to  emissions 
from  other  sources  affecting  air  qualitv 
in  these  parks  is  likely  to  be  similar  to 
that  in  Yellowstone, 

r.  Snowmobiles  and  personal 
exposure  to  air  toxics  and  CO 
Snowmobile  users  can  be  exposed  to 
high  air  toxic  and  CO  emissions,  both 
because  they  sit  very  close  to  the 
vehicle's  exhaust  port  and  because  it  is 


'""Ndtionrtl  Park  .Sfrviip.  f>hniar\  2(100   An 
CJurtlity  CJnii.prns  Kelated  !(■  ,Sri(iwniiit)iii'  1  sast'  in 
NatKinal  Park.s   .-Xir  t)o<  kpt  ,^-2000-01 .  Drn  umeiil 
Nil   ll-.^-44, 

'""(j.  Bi.shop.  et  al.,  .Snowmobile  ( j.)ntribuliu[i.>  It) 
Mobile  Sourrp  Emissions  in  Yellowstone  National 


common  for  them  to  ride  their  vehicles 
on  groomed  trails  wIhtc  t!i>'\  tr,i\el 
fairly  close  behind  other  mi^-w  nmbiles. 
Because  of  these  ridiii'.:  p.ii'ern- 
snowmobilers  br(>.ithe  ivh.tiist 
emissions  from  their  nwn  \ehick'.  tiie 
vehicle  dirocth-  in  front   as  well  as  those 
farther  up  the  trail   Thi.s  can  lead  to 
relati\-ely  high  personal  e\po>ure  levels 
of  harmful  pollutants  A  studv  of 
snowmobile  rider  CO  exposure 
conducted  at  Grand  Teton  Natinii.il  I'lrk 
showed  that  a  snovvmohiler  riding  at 
distances  of  25  to  125  feet  behind 
another  snowmobiler  and  traveling  at 
speeds  from  10  to  40  mph  can  be 
exposed  to  average  CO  levels  rangint: 
from  0,5  to  23  ppm,  depending  on  speeii 
and  distance.  The  highest  CXJ  level 
measured  in  this  study  was  45  ppm,  as 
compared  to  the  current  1-hour  NAAQS 
for  CO  of  35  ppm, ' '"  While  exposure 


I'ark,  Liu  irnninerii,ti  V  iejirf  Huri  Technology.  Vol. 
:iS,  No    14.al2Hri    l)..(k.t\,      \-200O-01, 
[>H  ument  No   ll-.\-47. 

'  "Snook  anri  l)a\is,  1997,  ■An  Investigation  of 

I'rner  hxpoMire  mi  ;,(rb(in  Mcnnxide  While 


levels  can  be  less  if  a  snowmobile  drives 
15  feet  off  the  centerline  of  the  lead 
snowmobile,  the  exposure  levels  are 
still  of  concern.  This  study  led  to  the 
development  of  an  empirical  model  for 
predicting  CO  exposures  from  riding 
behind  snowmobiles. 

Hydrocarbon  speciation  for 
snowmobile  emissions  was  performed 
for  the  State  of  Montana  in  a  1997 
report  1 ' '  Using  the  empirical  model  for 
I  ( )  frin  the  Grand  Teton  exposure 
study  with  benzene  emission  rates  from 
the  State  of  Montana's  emission  study, 
benzene  exposures  for  riders  driving 
behind  a  single  snowmobile  were 
juedi   ted  to  range  from  1.2E+02  to 
;  4l,-(H  ^g/m3.  Using  the  same  model 
\u  predict  exposures  when  riding  at  the 
end  of  a  line  of  six  snowmobiles  spaced 
25  feet  apart  yielded  exposure 
predictions  of  3.5E+03,  1.9E+03. 


Traveling  Behind  Another  .Snowmobile,"  Docket 
No,  A-2000-01.  Do<:ument  Numlwr  ll-A-35, 

"'  Emissions  from  .Snowmobile  Engines  Using 
Bio-based  Fuels  and  Lubricants,  .Southwest 
Research  Institute.  August,  1997.  at  22  Docket  No 
A-200O-fll,  Document  Number  II-A-50 
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1.3E-t-03,  and  1  2E-t-03  Hg/m3  benzene,  at 
10.  20,  30.  and  40  mph,  respectively 

The  cancer  risk  posed  to  those 
exposed  to  benzene  emissions  from 
snowmobiles  must  be  viewed  within  the 
broader  context  of  expected  lifetime 
benzene  exposure.  Observed  monitnrine 
data  and  predicted  modeled  values 
demonstrate  that  a  significant  cancer 
risk  already  exists  from  ambient 
concentrations  of  benzene  for  a  large 
portion  of  the  US  population.  The 
Agencv's  1996  National-Scale  Air 
Toxics  Assessment  of  personal  exposure 
to  ambient  concentrations  of  air  toxic 
compounds  emitted  by  outside  sources 
(eg,  cars  and  trucks,  power  plants) 
found  that  benzene  was  among  the  five 
air  toxics  that  appear  to  pose  the 
greatest  risk  to  people  nationwide.  This 
national  assessment  found  that  for 
approximately  .50%  of  the  I'S 
population  in  1996,  the  inhalat.nn 
cancer  risks  associated  with  benzene 
exceeded  10  in  one  million.  Modeled 
prediction.^  for  ambient  benzene  from 
this  assessment  ; urrelated  well  with 
ob.sen,-ed  monitored  concentrations  of 
benzene  ambient  concentrations. 

Specificallv,  the  draft  National-Scale 
.-\ssessment  predu:ted  nationwide 
annual  average  benzene  exposures  from 
outdoor  sources  to  be  1,4  ^g/'m3."'  In 
comparison,  snowmobile  riders  and 
those  directlv  exposed  to  snowmobile 
exhaust  emissions  had  predicted 
benzene  levels  two  to  three  orders  of 
magnitude  greater  than  the  1996 
natiimal  average  benzene 
concentrations.     ''  Thesp  plevated  levels 
are  also  known  as  air  toxic    hot  spots." 
which  are  of  particular  concern  to  the 
Agencv.  Thus,  total  annual  average 
exposures  to  tvpical  ambi*nit  benzene 
concentrations  ( i)mbine(i  with  elevated 
short-term  exposures  to  benzene  from 
snowmobiles  mav  pose  a  significant  risk 
of  adverse  public  health  effects  t.'i 
snowmobile  riders  and  those  exposed 
on  a  frequent  basis  to  exhaust  benzene 
emissions  from  snowmobiles.  We 
recjuest  comment  r)n  this  issue. 

Since  snowmobile  riders  often  travel 
in  large  groups,  the  riders  towards  the 
back  of  the  group  are  expo,sed  to  the 
accumulated  exhaust  of  those  riding 
ahead  These  exposure  levels  can 
continue  for  hours  at  a  time.  An 
additional  consideration  is  that  the  risk 
to  health  from  CO  exposure  increases 
with  altitude,  especiallv  for 
unacclimated  individuals  Therefore,  a 


park  visitor  who  lives  at  sea  level  and 

then  rides  his  or  her  snfiwmobile  on 
trails  at  high-altitude  is  more 
susceptible  to  the  effects  of  CO  than 
local  residents. 

In  addition  to  snowmobilers 
themselves,  people  who  are  active  in 
proximity  to  the  areas  where 
snowmobilers  congregate  may  also  be 
exposed  to  high  CO  le\els  .An  OSHA 
industrial  hygiene  survey  reported  a 
peak  CO  exposure  of  268  ppm  for  a 
Yellowstone  employee  working  at  an 
entrance  kiosk  where  snowmobiles 
enter  the  park  This  level  is  greater  than 
the  NIOSH  peak  recommended 
exposure  limit  of  200  ppm,  OSHA's 
survev  also  measured  employees' 
exposures  to  several  air  toxics.  Benzene 
exposures  in  Yellowstone  employees 
ranged  from  67-600  !ig/m3,  with  the 
same  individual  experiencing  highest 
CO  and  benzene  exposures.  The  highest 
benzene  exposure  concentrations 
exceeded  the  NIOSH  Recommended 
Exposure  Limit  of  0.1  ppm  for  8-hour 
exposures,  "•♦ 

of.  Summary  For  all  of  the  reasons 
described  in  this  section,  we  continue  to 
believe  it  is  appropriate  to  set  emission 
standards  for  snowmobiles.  At  the 
national  level,  these  engines  contribute 
to  CO  levels  in  several  nonattainment 
areas.  Snowmobiles  contribute 
significantly  to  hydrocarbon  emissions 
that  are  known  to  contribute  to  visibilitv 
impairment  in  Class  1  areas.  In  addition. 
snowmnbilfTs  riding  in  a  trail 
formation,  as  well  as  prirk  attendants 
and  other  bystanders  can  experience 
verv  high  levels  of  CO  and  benzene  for 
relatively  long  periods  of  time  The 
proposed  standards  w  ill  help  reduce 
these  emissions  and  help  alleviate  these 
concerns. 

2.  Recreational  Marine 

As  with  snowmobiles,  the  usage 
patterns  of  recreational  marine  engine 
can  lead  to  high  personal  exposure 
levels,  particulaily  for  (^O  emissions. 
The  US,  Coast  Guard  n^ported  cases  of 
CO  poisoning  caused  by  recreational 
boat  u.sage."''  These  Coast  Guard 
investigations  into  recreational  boating 
accident  reports  between  1989  tol998 


"- Nritional  S(rtlf  .^^r  Toxics  Assessment  for 
1996.  EH.^-»^3'R-01-(K)3.  [)raft.  lanuan  2001 

"'Tectinical  Memorandum,  (^hdd  Bailey. 
I'rmlicted  benzenf  exposures  and  ambient 
ronf.entrations  on  and  near  snowmobile  trails. 
August  17,  2001   Air  Docket  A-2000-01,  tJocument 
No.  ll-B-27 


"<ll,.S,  Departmenlof  l.alxir.  OSHA,  HiUiiik> 
.Area  Office,  "Industrial  Hygiene  Survey  of  Park 
Employee  Exposures  During  Winter  Use  at 
Yellowstone  National  Park."  February  19  thmunh 
February  24.  2000.  Docket  No,  A-2o6o-01. 
Dorumeni  Number  II-A-37;  see  also  Industrial 
Hygiene  Consultation  Report  prepared  for 
Yellowstone  National  Park  by  Tim  Radtkc,  CIH 
Industnal  Hygienist.  |une  1997.  Docket  A-2(KK>-01, 
Document  No,  A-H-41. 

"^.Summarized  in  an  e-mail  from  Phil  Cappel  of 
the  US,  Coast  Guard  to  Mike  Sainulski  nf  the  I    S 
Environmental  Protection  Agencs,  October  1m 
2000.  Docket  A-200O-O1.  Document  No   II-A-4H 


show  that  57  accidents  were  reported, 
totaling  87  injuries  and  32  fatalities,  that 
involved  CO  poisoning.  An  article  in  the 
Journal  of  the  American  Medical 
Association  also  discusses  CO  poisoning 
among  recreational  boat  users. "^  This 
studv  reports  21  incidences  of  CO 
poisoning  from  sterndrive  and  inboard 
engines;  two-thirds  of  these  incidences 
occurred  when  the  boat  was  cruising. 
The  CO  exposure  to  boaters  comes 
from  three  general  sources.  First,  CO 
mav  enter  the  engine  compartment  and 
cabin  spaces  from  leaks  in  the  exhaust 
system.  Second,  boaters  may  be  exposed 
to  CO  if  they  are  near  the  engine  when 
it  is  idling  such  as  swimming  behind 
the  boat.  Third.  CO  may  be  drawn  into 
the  boat  when  it  is  cruising  due  to  a 
back  draft  of  air  into  the  boat  known  as 
the  "station  wagon  effect."  "" 

3,  Large  SI  Engines  . 

Exhaust  emissions  from  applications 
with  significant  indoor  use  can  expose 
individual  operators  or  bystanders  to 
dangerous  levels  of  pollution.  Forklifts. 
ice-surfacing  machines,  sweepers,  and 
carpet  cleaning  equipment  are  examples 
of  large  industrial  spark-ignition  engines 
that  often  operate  indoors  or  in  other 
confined  spaces.  Forklifts  alone  account 
for  over  half  of  the  engines  in  this 
category.  Indoor  use  may  include 
extensive  operation  in  a  temperature- 
controlled  environment  where 
ventilation  is  kept  to  a  minimum  (for 
example,  for  storing,  processing,  and 
shipping  produce). 

The  principal  concern  for  human 
exposure  relates  to  CO  emissions.  One 
studv  showed  several  forklifts  operating 
on  liquefied  petroleum  gas  (LPG)  with 
measured  CO  emissions  ranging  from 
10.000  to  90.000  ppm  {1  to  9 
percent),' '"  The  threshold  limit  value 
for  a  time-weighted  average  8-hour 
workplace  exposure  set  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  is  25  ppm.  The 
recommended  limit  adopted  by  the 
National  Institute  for  Occupational 
Safety  and  Health  is  35  ppm  for  8-hour 
exposure  and  maximum  instantaneous 
exposure  of  200  ppm.  While  th^se  lower 
numbers  refer  to  ambient 
concentrations,  the  very  high 
documented  exhaust  concentrations 


'  '"Silvers.  S  ,  HaiiiplOFi,  N  ,  '  C-irtxjii  Monoxide 
PiiiMWiing  Amiins  KpcrfHlmn.il  Bnalcrs.'   |.\M. 
Novi-niliPr  22- 2y,  IH'Ji,  \'o\  274,  No   20   Dim  ki-l  A- 
2n(«M)l,  Doiument  No,  ll-,-\— l^i 

"'I  nite<l  Stales  Coast  Guard,    Bu-itinK  .Safftv 
(,in  ular  H4,    Dei  ember  198t"),  Docket  .A-2000-<n, 
DotiimHnI  No  ll-.A—l  1 

' '"  'Warehouse  Workers   Headdf  he.  Qirt)oi! 
Monoxide  Poisoning  from  Prnpane-Fueled 
Forklifts."  Thomas  .A   Fdwcetl.  el  al,  lournal  of 
Occupational  Medicine,  lanuary  1992,  p  12   Dockt 
A-20(K)-01,  Document  No   lI-,\-3t> 
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would  quickly  exceed  the  ambient 
levels  in  any  operation  in  enclosed  areas 
without  extraordinan-  ventilation. 

Large  SI  engines  operating  on  any  fuel 
can  have  ver>'  high  CO  emission  levels. 
While  our  emission  modeling  estimates 
a  significantly  lower  emission  rate  for 
engines  fueled  by  LPG  relative  to 
gasoline,  the  study  described  above 
shows  clearly  that  individual  engines 
that  should  have  low  CO  emissions  can. 
through  maladjustment  or  normal 
degradation,  reach  dangerous  emission 
levels. 

Additional  exposure  concerns  occur 
at  ice  rinks.  Numerous  papers  have 
identified  ice-surfacing  machines  with 
spark-ignition  engines  as  the  source  of 
dangerous  levels  of  CO  and  NO;,  both 
for  skaters  and  for  spectators.'  ''*  This  is 
especially  problematic  for  skaters,  who 
breathe  air  in  the  area  where  pollutant 
concentration  is  highest,  with  higher 
respiration  rates  resulting  from  their 
high  level  of  physical  activity.  This 
problem  has  received  significant 
attention  from  the  medical  communitv 

In  addition  to  CO  emissions.  HC 
emissions  from  all  Large  SI  engines  can 
lead  to  increased  exposure  to  harmful 
pollutants,  particularly  air  toxic 
emissions.  Since  many  gasoline  or  dual- 
fuel  engines  are  in  forklifts  that  operate 
indoors,  reducing  evaporative  emissions 
could  have  additional  health  benefits  to 
operators  and  other  personnel.  Fuel 
vapors  can  also  cause  odor  problems. 

III.  Nonroad:  General  Concepts 

This  section  describes  general 
concepts  concerning  the  proposed 
emission  standards  and  the  wavs  in 
which  a  manufacturer  would  show 
compliance  with  these  standards.  CHean 
Air  Act  Section  213  requires  us  to  set 
standards  that  achieve  the  greatest 
degree  of  emission  reduction  achievable 
through  the  application  of  technology 
that  will  be  available,  giving  appropriate 
consideration  to  cost,  noise,  energy,  and 
safety  factors.  In  addition  to  emission 
standards,  this  document  describes  a 
variety  of  proposed  requirements  such 
as  applying  for  certification,  labeling 
engines,  and  meeting  warranty 
requirements  to  define  a  process  for 
implementing  the  proposed  emission- 
control  program  in  an  effective  way 

The  discussions  in  this  section  are 
general  and  are  meant  to  cover  all  the 
nonroad  engines  and  vehicles  that 
would  be  subject  to  the  proposed 
standards.  Refer  to  the  discussions  of 
specific  engine  programs,  contained  in 


Sections  IV  through  VI,  for  more 
information  about  specific  requirement'' 
for  different  categories  of  nonroad 
engines  and  vehicles.  We  request 
comment  on  all  aspects  of  these  general 
program  provisions 

This  section  describe.s  general 
nonroad  provisions  related  to 
certification  prior  to  sale  or  introdurtinn 
into  commerce.  .Section  VII  describes 
several  proposed  compliance  provisions 
that  apply  generally  to  nonroad  engines. 
and  Section  VIII  similarly  describes 
general  testing  provisions. 

A   Scope  of  Application 

As  noted  in  Section  I.C.I,  this 

proposal  covers  recreational  marine 
diesel  engines,  nonroad  industrial  SI 
engines  rated  over  19  k\V.  and 
recreational  vehicles  introduced  into 
commerce  in  the  United  States.  The 
following  sections  describe  generally 
when  emission  standards  apply  to  these 
products  Refer  to  the  specific  program 
discussion  below  for  more  information 
about  the  scope  of  application  and 
timing  ol  the  proposed  standards 

1 .  Do  the  Standards  Applv  to  All 
Engines  and  \'ehicles  or  Only  to  New 
Engines  and  \'ehicles? 

The  scope  of  this  proposal  is  broadly 
set  by  Clean  Air  Act  section  213(a)(3), 
which  instructs  us  to  set  emission 
standards  for  new  nonroad  engines  and 
new  nonroad  vehicles.  Generally 
speaking,  the  proposed  rule  is  intended 
to  cover  all  new  engines  and  vehicle.s  in 
the  categories  listed  above  (inc;luding 
any  associated  equipment  or  vessels).'-'" 
Once  the  emission  standards  applv  to  a 
group  of  engines  or  vehicles. 
manufacturers  must  get  a  certificate  of 
conformity  from  us  before  selling  them 
in  the  United  States.'-'  This  includes 
importation  and  any  other  means  of 
introducing  engines  and  \ehi(:les  inlo 
commerce.  We  also  require  equipment 
manufacturers  that  install  engines  from 
other  companies  to  install  only  certifieii 
engines  once  emission  standards  apply 
The  certificate  of  conformity  (and 
corresponding  engine  label)  provide 
assurance  that  manufacturers  have  met 
their  obligation  to  make  engines  that 
meet  emission  standards  over  the  useful 
life  we  specify  in  the  regulations 


2  How  Do  I  Know  if  My  Engine  or 

hi^iiipment  Is  New? 


"''■  Summan  nf  .Mcdii.dl  Papers  Kclatetl  lo 
Exhausl  Emis.sinn  t-AiKJMirH  at  lie  Rink..s,    I'AW 
Memorandum  fmm  .Man  Stiiut  tn  DiK.krt  .\-2000- 
(Jl    Uixki-I  ,^-200^^-01.  Document  .\o.  ll-.^-38 


-'"  For  some  [:ategories.  we  are  proposin|rvehJcle- 
liased  or  vessel-based  standards.  In  these  cases,  the 
term  "engine"  in  this  document  applies  equally  to 
the  vehii  les  or  vessels. 

'- '  The  lerm  "manufacturer"  includes  any 
inriivuhial  or  ( onipanv  introducing  engines  into 
commerce  ui  the  United  States. 


w 


are  proposing  to  define  "new" 
consistent  with  previous  rulemakings. 
Under  the  proposed  definition,  a 
nonroad  engine  (or  nonroad  equipment) 
is  considered  new  until  its  title  has  been 
transferred  to  the  ultimate  purchaser  or 
the  engine  has  been  placed  into  service. 
This  proposed  definition  would  apply 
to  both  engines  and  equipment,  so  the 
nonroad  equipment  using  these  engines. 
including  all-terrain  vehicles, 
snowmobiles,  off-highway  motorcycles, 
and  other  land-based  nonroad 
equipment  would  be  considered  new 
until  their  title  has  been  transferred  to 
an  ultimate  buyer.  In  Section  III.B.l  we 
describe  how  to  determine  the  model 
year  of  individual  engines  and  vehicles. 

To  further  clarify'  the  proposed 
definition  of  new  nonroad  engine,  we 
are  proposing  to  specifi,-  that  a  nonroad 
engine,  vehicle,  or  equipment  is  placed 
into  service  when  it  is  used  for  its 
intended  purpose.  We  are  therefore 
proposing  that  an  engine  subject  to  the 
proposed  standards  is  used  for  its 
functional  purpose  when  it  is  installed 
on  an  all-terrain  vehicle,  snowmobile, 
off-highway  motorcycle,  marine  vessel, 
or  other  piece  of  nonroad  equipment. 
We  need  to  make  this  clarification 
because  some  engines  are  made  by 
modif\'ing  a  highway  or  land  based 
nonroad  engine  that  has  already  been 
installed  on  a  vehicle  or  other  piece  of 
equipment.  For  example,  someone  can 
install  an  engine  in  a  recreational 
marine  vessel  after  it  has  been  used  for 
its  func;tional  purpose  as  a  land-based 
highway  or  nonroad  engine  We  believe 
this  is  a  reasonable  approach  because 
the  practice  of  adapting  used  highway 
or  land-based  nonroad  engines  may 
become  more  common  if  these  engines 
are  not  subject  to  the  standards  in  this 
proposal. 

In  summar>'.  an  engine  would  be 
subject  to  the  proposed  standards  if  it  is: 

•  Freshly  manufactured,  whether 
domestic  or  imported;  this  may 
include  engines  produced  from 
engine  block  cores 

•  Installed  for  the  first  time  in  nonroad 
equipment  after  having  powered  a  car 
or  a  category'  of  noru-oad  equipment 
subject  to  different  emission 
standards 

•  Installed  in  new  nonroad  equipment, 
regardless  of  the  age  of  the  engine 

•  Imported  (new  or  used) 

3.  When  Do  Imported  Engines  Need  To 
Meet  Emission  Standards? 

The  proposed  emission  standards 
would  apply  to  all  new  engines  that  are 
used  in  the  United  States.  According  to 
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Clean  Air  Act  section  216.  "new" 

includes  engines  that  are  imported  bv 
anv  person,  whether  freshly 
manufactured  or  used.  Thus,  the 
proposed  program  would  include 
engines  that  are  imported  for  use  in  the 
United  States,  whether  thev  are 
imported  as  loose  engines  or  if  they  are 
already  installed  on  a  marine  vessel, 
recreational  vehicle,  or  other  piece  of 
nonroad  equipment,  built  elsewhere  .Ml 
imported  engines  would  need  an  EP.A- 
issued  certificate  of  conformity  to  clear 
customs,  with  limited  exemptions  (as 
described  below) 

If  an  engine  or  majine  \essel. 
recreational  vehicle,  or  other  piece  of 
nonroad  equipment  that  was  built  after 
emission  standards  take  effect  is 
imported  without  a  currently  valid 
certificate  of  conformity,  we  would  still 
consider  it  to  be  a  new  engine,  vehicle. 
or  vessel  This  means  it  would  need  to 
comply  with  the  applicable  emission 
standards.  Thus,  for  example,  a  marine 
vessel  manufactured  in  a  foreign 
country  in  2007.  then  imported  into  the 
United  .States  in  2010.  would  be 
considered  "new."  The  engines  on  that 
piece  of  equipment  would  have  to 
comply  with  the  requirements  for  the 
2007  model  year,  dssuming  no  other 
exemptions  apply.  This  provision  is 
important  to  prevent  manufacturers 
from  avoiding  emission  standards  b\' 
building  vessels  abroad,  transferring 
their  title,  and  then  importing  th>'m  .is 
used  vessels. 

With  regard  to  recreational  vehicles. 
the  United  States  Customs  Service 
currently  allows  foreign  natumals 
traveling  with  their  personal 
dutomobiles.  trailers,  aircraft, 
motorcycles,  or  boats  to  import  such 
vehK;les  without  having  to  pav  a  tariff, 
so  long  as  they  are  used  in  the  United 
States  only  for  the  transportation  of 
such  person  '--'  We  propose  to  use  this 
approach  in  our  regulation  of  emissions 
from  recreational  vehicles 
(snowmobiles,  off-highway  motorcycles, 
and  all-terrain  vehicles).  VVe  propose  to 
allow  noncompliant  recreational 
vehicles  that  are  the  personal  property 
of  foreign  nationals  to  be  imported  into 
the  United  States  as  Irmg  as  the  foreign 
national  bringing  them  into  the  country 
intends  to  use  them  only  for  his  or  her 
recreational  purposes  and  they  are  not 
left  here  when  the  person  leaves  the 
country  (they  are  either  taken  back  or 
desLroved)  In  other  words,  such 
recreational  vehicles  would  not  be 
considered  "new"  for  the  purpose  of 


■-'*  Harninnizfii  Tdnff  v,h>'<luli-  of  the  I  nited 
.Slates   JO<M  i  iRf^    II  subhpdiims  fHfM  OO  35,  A 
rnpv  of  this  dixjumpnt  is  included  in  .Air  O^kpi  ,^- 
2000-01.  at  Document  Nu   ll-.\-82 


determining  whether  they  must  comply 
with  the  proposed  emission  limits.  We 
propose  that  a  time  limit  of  one  year  on 
this  exemption  so  that  recreational 
vehicles  imported  for  more  than  that 
period  of  time  would  be  considered 
imported,  and  therefore  "new"  and 
subject  to  the  proposed  emission  limits. 
We  are  also  proposing  that  this  time 
period  cannot  be  extended.  This  time 
limit  is  designed  to  prevent  a  person 
from  using  the  exemption  to  effectively 
circumvent  the  standards 

This  exemption  generally  would  not 
apply  to  any  commercial  engines  that 
would  be  subject  to  emission  standards. 
To  import  noncomplying  engines  for 
commercial  applications,  the  importer 
would  have  to  meet  the  requirements  for 
a  different  exemption,  as  described  in 
Section  VII, 

4.  Do  the  Standards  Appiv  to  Exported 
Engines  or  Vehicles :' 

Engines  or  vehicles  intended  for 
export  would  generally  not  be  subject  to 
the  requirements  of  the  proposed 
emission-control  program   However, 
engines  that  are  exported  and 
subsequently  re-imported  into  the 
United  States  would  need  to  be 
certified.  For  examph^  this  would  be  the 
case  when  a  foreign  company  purchases 
engines  manufactured  in  the  U'nited 
States  for  installation  on  a  marine 
vessel,  recreational  vehit :le.  or  other 
nonroad  equipment  for  export  back  to 
the  United  States.  Those  engines  would 
be  subject  to  the  (Mnission  standards  that 
apply  on  the  date  the  engine  was 
originally  manufactured.  If  the  engine  is 
later  modified  and  certified  (or 
recertified),  the  engine  is  subject  to 
emission  standards  that  apply  on  the 
date  of  the  modification.  So,  for 
example,  foreign  boat  builders  buying 
Li.S.-made  engines  without  recertifying 
the  engines  will  need  to  make  sure  they 
purchase  complying  engines  for  the 
products  they  sell  in  the  U.S. 

5.  Are  There  Anv  New  Engines  or 
Vehicles  That  Would  Not  Be  Covered'^' 

VVe  are  proposing  to  extend  our  basic 
nonroad  exemptions  to  the  engines  and 
vehirles  covered  by  this  proposal.  These 
include  the  testing  exemption,  the 
manufacturer-owned  exemption,  the 
display  exemption,  and  the  national 
security  exemption  Thtjse  exemptions 
are  described  in  more  detail  in  Section 
VII. C. 

In  addition,  the  Clean  Air  Act  does 
not  consider  stationary  engines  or 
engines  used  solely  for  competition  to 
be  iKHiroad  engines,  so  the  proposed 
emission  standards  do  not  apply  to 
them  Refer  to  the  program  discussions 
below  for  a  discussion  of  how  these 


exclusions  apply  for  different  categories 
of  engines. 

B.  Emission  Standards  and  Testing 

1.  How  Does  EPA  Determine  the 
Emission  Standards? 

Our  general  goal  in  designing  the 
proposed  standards  is  to  develop  a 
program  that  will  achieve  significant 
emission  reductions.  We  are  guided  by 
Clean  Air  Act  section  21, 1(a)(3),  which 
instructs  us  to  "achieve  the  greatest 
degree  of  emission  reduction  achievable 
through  the  application  of  technology 
the  Administrator  determines  will  be 
available  for  the  engines  or  vehicles  to 
which  such  standards  apply,  giving 
appropriate  consideration  to  the  cost  of 
applying  such  technology  within  the 
period  of  time  available  to 
manufacturers  and  to  noise,  energy,  and 
safety  factors  associated  with  the 
application  of  such  technology,"  The 
Act  also  instnicts  us  to  first  consider 
standards  equivalent  in  stringency  to 
standards  for  comparable  motor  vehicles 
or  engines  (if  any)  regulated  under 
section  202.  taking  into  consideration 
technological  feasibility,  costs,  and 
other  factors. 

Engines  subject  to  the  proposed 
exhaust  emission  standards  would  have 
to  meet  the  standards  based  on 
measured  emissions  of  specified 
pollutants  such  as  NOx,  HC,  or  CO. 
though  not  all  engines  will  have 
standards  for  each  pollutant.  Diesel 
engines  generally  must  also  meet  a  PM 
emission  standard.  In  addition,  there 
may  be  requirements  for  crankcase  or 
evaporative  emissions,  as  described 
below. 

The  proposed  emission  standards 
would  be  effective  on  a  model-year 
basis.  We  are  proposing  to  define  model 
year  much  like  we  do  for  passenger  cars. 
It  would  generally  mean  either  the 
calendar  year  or  some  other  annual 
production  period  based  on  the 
manufacturer's  production  practices. 
For  example,  manufacturers  could  start 
selling  2006  model  year  engines  as  early 
as  January  2,  2005,  as  long  as  the 
production  period  e.xtends  until  at  least 
lanuarv'  1,  2008,  All  of  a  manufacturer' s 
engines  from  a  given  model  year  would 
have  to  meet  emission  standards  for  that 
model  year.  For  example,  manufacturers 
producing  new  engines  in  the  2006 
model  year  would  need  to  comply  with 
the  2006  standards.  Refer  to  the 
individual  program  discussions  below 
or  the  regulations  for  additional 
information  about  model  year  periods, 
including  how  to  define  what  model 
year  means  in  less  common  scenarios, 
such  as  installing  used  engines  in  new 
equipment. 
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2.  What  Standards  Would  Apply  to 
Crankcase  and  Evaporative  Emissions? 

Due  to  blow-by  of  combustion  gases 
and  the  reciprocating  action  of  the 
piston,  exhaust  emissions  can 
accumulate  in  the  crankcase  of  four- 
stroke  engines.  Uncontrolled  engine 
designs  route  these  vapors  directly  to 
the  atmosphere,  where  they  contribute 
to  ambient  levels  of  these  pollutants.  We 
have  long  required  that  automotive 
engines  prevent  emissions  from  their 
crankcases.  Manufacturers  generally  do 
this  by  routing  crankcase  vapors 
through  a  valve  into  the  engine's  air 
intake  system.  We  are  proposing  to 
require  that  engines  prevent  crankcase 
emissions.  We  request  comment  on  this 
proposed  requirement  for  individual 
types  of  engines,  as  described  in  those 
sections  below. 

For  industrial  spark-ignition  engines, 
we  are  proposing  standards  to  limit 
evaporative  emissions.  Evaporative 
emissions  result  from  heating  gasoline 
(or  other  volatile  fuels)  in  a  tank  that  is 
vented  to  the  atmosphere.  See  Section 
IV  for  additional  information. 

3.  What  Duty  Cycles  Is  EPA  Proposing 
for  Emission  Testing? 

Testing  an  engine  for  exhaust 
emissions  typically  consists  of 
exercising  it  over  a  prescribed  duty 
cycle  of  speeds  and  loads,  typically 
using  an  engine  or  chassis 
dynamometer.  The  duty  cycle  used  to 
measure  emissions  for  certification, 
which  simulates  operation  in  the  field, 
is  critical  in  evaluating  the  likely 
emissions  performance  of  engines 
designed  to  emission  standards. 

Steady-state  testing  consists  of  engine 
operation  for  an  extended  period  at 
several  speed-load  combinations 
Associated  with  these  test  points  are 
weighting  factors  that  allow  calculation 
of  a  single  weighted-average  steady-state 
emission  level  in  g/kW.  Transient 
testing  involves  a  continuous  trace  of 
specified  engine  or  vehicle  operation; 
emissions  are  collected  over  the  whole 
testing  period  for  a  single  mass 
measurement. 

See  Section  VIII. C  for  a  discussion  of 
how  we  define  maximum  test  speed  and 
intermediate  speed  for  engine  testing 
Refer  to  the  program  discussions  below 
for  more  information  about  the  type  of 
duty  cycle  required  for  testing  the 
various  engines  and  vehicles. 

4.  How  Do  Adjustable  Engine 
Parameters  Affect  Emission  Testing' 

Many  engines  are  designed  with 
components  that  can  be  adjusted  for 
optimum  performance  under  changing 
conditions,  such  as  varying  fuel  quality, 


high  altitude,  or  engine  wear  Examples 
of  adjustable  parameters  include  spark 
timing,  idle  speed  setting,  and  fuel 
injection  timing.  While  we  rec otiDizf  the 
need  for  this  practice,  we  arr  also 
concerned  that  engines  maintain  d 
consistent  level  of  emission  control  for 
the  whole  range  of  adjustabilifv  We  are 
therefore  proposing  to  require 
manufacturers  to  show  that  their 
engines  meet  emission  standards  over 
the  full  adjustment  ranee 

Manufacturers  vvoulci  also  have  to 
provide  a  physical  stop  to  prevent 
adjustment  outside  the  established 
range.  Operators  would  then  be 
prohibited  by  the  anti-tampering 
provisions  from  adjusting  engines 
outside  this  range  Refer  to  the  proposed 
regulator)  text  for  more  information 
about  adjustable  engine  parameters  See 
especially  the  proposed  .sections  40  f  :FK 
1048,115  for  industrial  SI  engines  and 
40  CFR  1051.115  for  recreational 
vehicles. 

5,  What  Are  Voluntary  Low-Emission 
Engines  and  Blue  Sky  Standards' 

Several  state  and  environmental 
groups  and  manufacturers  of  emission 
controls  have  supported  our  efforts  to 
develop  incentive  programs  to 
encourage  the  use  of  engine 
technologies  that  go  beyond  federal 
emission  standards.  Some  companies 
have  already  significantly  developed 
these  technologies.  In  the  final  rule  for 
land-based  nonroad  diesel  engines,  we 
included  a  program  of  voluntan, 
standards  for  low-emitting  engines, 
referring  to  these  as  "Blue  Sky  Series" 
engines  (63  PR  56967.  October  23. 
1998).  We  included  similar  programs  in 
several  of  our  other  nonroad  rules, 
including  commercial  marine  diesel 
The  general  purposes  of  such  programs 
are  to  provide  incentives  to 
manfuacturers  to  produce  clean 
products  as  well  as  c:reate  market 
choices  and  opportunities  for 
enviroimiental  information  for 
consumers  regarding  such  products.  The 
voluntary'  aspects  of  these  programs, 
which  in  part  provides  an  incentive  for 
manufacturers  willing  to  certih  their 
products  to  more  stringent  standards 
than  necessary-,  is  an  important  part  of 
the  overall  application  of  "Blue  Sky 
Series"  programs. 

We  are  proposing  yoluntar\'  Blue  Sky 
Series  standards  for  many  of  the  engines 
subject  to  this  proposal  (.reating  a 
program  of  voluntary-  standards  for  low- 
emitting  engines,  including  testing  and 
durability  provisions  to  help  ensure 
adequate  in-use  performance,  will  be  a 
step  forward  in  advancing  emission- 
control  technologies.  While  these  are 
voluntar)'  standards,  tfiey  become 


binding  once  a  manufacturer  chooses  to 
participate.  EPA  certification  will 
therefore  provide  protection  against 
false  claims  ui  environmentally 
beneficial  products.  For  the  program  to 
be  most  effeciive,  however,  incentives 
should  be  in  place  to  motivate  the 
production  and  sale  of  these  engines. 
We  solicit  ideas  that  could  encourage 
the  creation  of  these  incentive  programs 
by  users  and  •^tali  and  local 
govenmients  \\  i  „,so  request  comment 
on  additional  measures  we  could  take  to 
encourage  development  and 
introduction  of  these  engines.  Finally, 
we  request  comment  on  the  Blue  Sky 
Series  approach  in  general  as  it  would 
apply  to  the  engines  covered  by  this 
proposed  rule. 

r  Demonstrating  Compliance 

We  are  proposing  a  compliance 
program  to  accompany  emission 
standards.  This  consists  first  of  a 
process  for  certif\'ing  engine  models.  In 
addition  to  certification  testing,  we  are 
proposing  several  provisions  to  ensure 
that  emission-control  systems  continue 
to  function  over  long-term  operation  in 
the  field.  Most  of  these  certification  and 
durability  provisions  are  consistent  with 
previous  rulemakings  for  other  nonroad 
engines   Refer  to  the  discussion  of  the 
specific  programs  below  for  additional 
information  about  these  requirements 
for  earh  engine  r  ategon 

1    Unw  Wc'uld  ,'  t  eriif\  My  Engines? 

We  are  proposing  a  certification 
process  similar  to  that  alreadv  adopted 
for  other  engines  Manufacturers 
generally  test  representative  prototype 
engines  and  submit  the  emission  data 
alimg  with  other  information  to  EPA  in 
an  application  for  a  Certificate  of 
(Conformity  If  we  approve  the 
application,  then  the  manufacturer's 
Certificate  of  Conformity  allows  the 
manufacturer  to  produce  and  sell  the 
engines  described  in  the  application  in 
theP  S 

We  dre  proposing  that  manufacturers 
I  ertif\  their  engine  models  by  grouping 
them  into  engine  famiUes.  Under  this 
approach,  engines  expected  to  have 
similar  emission  characteristics  would 
be  classified  in  the  same  engine  family 
The  engine  family  definition  is 
fundamental  to  the  certification  process 
and  to  a  large  degree  determines  the 
amount  of  testing  required  for 
certification.  The  proposed  regulations 
include  specific  engine  characteristics 
for  grouping  engine  families  for  each 
(,ategor\  of  engines  To  address  a 
manufacturer's  unique  product  mix,  we 
mav  approve  usine  broader  f'r  narrower 
engine^  families. 
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Engine  manufacturers  are  generallv 
responsible  to  build  engines  that  meet 
the  emission  standards  over  each 
engine's  useful  life  The  useful  life  we 
adopt  bv  regulation  is  intended  to 
reflect  the  period  during  which  engines 
are  designed  to  properly  function 
without  being  remanufactured.  Useful 
life  values,  which  are  expressed  in 
terms  of  vears  or  amount  of  operation 
(in  hours  or  kilometers).  var\-  by  engine 
category-,  as  described  in  the  followioK 
sections.  Consistent  with  other  recent 
EPA  programs,  we  would  generallv 
consider  this  useful  life  value  in  amount 
of  operation  to  be  a  minimum  value  and 
would  require  manufacturers  to  complv 
for  a  longer  period  in  those  cases  where 
they  design  their  engines  to  operate 
longer  than  the  minimum  useful  life.  As 
proposed,  manufacturers  would  be 
required  to  estimate  the  rate  of 
deterioration  for  each  engine  family 
over  its  useful  life  Manufacturers 
would  show  that  each  engine  family 
meets  the  emission  standards  after 
incorporating  the  estimated 
deterioration  in  emission  control 
The  emission-data  engine  is  the 
engine  from  an  engine  family  that  will 
be  used  for  certification  testing.  To 
ensure  that  all  engines  in  the  familv 
meet  the  standards,  we  are  proposing 
that  manufacturers  select  the  engine 
most  likely  to  exceed  emission 
standards  in  a  family  for  certification 
testing.  In  selecting  this  "worst-case" 
engine,  the  manufacturer  uses  good 
engineering  judgment  Manufacturers 
would  consider,  for  example,  all  engine 
configurations  and  power  ratings  within 
the  engine  family  and  the  range  of 
installed  options  allowed)  Requiring 
the  worst-case  engine  to  be  tested 
ensures  that  all  engines  within  the 
engine  family  are  complying  with 
emission  standards. 

We  are  proposing  to  require 
manufacturers  to  include  in  their 
application  for  certification  the  results 
of  all  emission  tests  from  their  emission- 
data  engines,  including  any  diagnostic- 
type  measurements  (such  as  ppm 
testing)  and  invalidated  tests.  This 
complete  set  of  test  data  ensures  that  the 
valid  tests  that  form  the  basis  of  the 
manufacturer's  application  are  a  robust 
indicator  of  emission-control 
performance,  rather  than  a  spurious  or 
incidental  test  result  We  request 
comment  on  these  data-reporting 
requirements. 

Clean  Air  Act  section  206(h)  specifies 
that  test  procedures  for  certifying 
engines  (including  the  test  fuel)  should 
adequately  represent  in-use  operation 
We  are  proposing  test  fuel  specifications 
intended  to  represent  in-use  fuels. 
Engines  would  have  to  meet  the 


standards  on  fuels  with  properties 
anywhere  in  the  range  of  proposed  test 
fuel  specifications.  The  test  fuel  is 
generallv  to  he  used  for  all  testing 
associated  with  the  regulations 
proposed  in  this  document,  including 
certification,  production-line  testing, 
and  in-use  testing  Refer  to  the  program 
discussions  below  for  a  discussion  of 
the  test  fuel  proposed  for  different 
categories  of  engines. 

We  are  proposing  to  require  engine 
manufacturers  tn  give  engine  buyers 
instructions  for  properly  maintaining 
their  engines.  We  are  including 
limitations  on  the  frequency  of 
scheduled  maintenance  that  a 
manufacturer  may  specif\-  for  emission- 
related  components  to  help  ensure  that 
emission-control  systems  don't  depend 
on  an  unreasonable  expectation  of 
maintenance  in  the  field.  These 
maintenance  limits  would  also  apply 
during  anv  service  accumulation  that  a 
manufacturer  may  do  to  establish 
deterioratiiin  factors  This  approach  is 
common  to  all  our  engine  programs.  It 
is  important  to  note,  however,  that  these 
provisions  would  not  limit  the 
maintenance  an  operator  could  perform. 
It  would  merelv  limit  the  maintenance 
that  operators  would  be  expected  to 
perform  on  a  regularly  scheduled  basis. 
Refer  to  the  discussion  of  the  specific 
programs  below  for  additional 
information  about  the  allowable 
maintenance  intervals  for  each  category- 
(if  engines. 

Once  an  engine  family  is  certified,  we 
would  require  everv'  engine  a 
manufacturer  produces  from  the  engine 
family  to  have  an  engine  label  with 
basic  identifving  information.  We 
request  comment  on  the  proposed 
requirements  for  the  design  and  content 
of  engine  labels,  which  are  detailed  in 
§  1048  1.35  and  §1051  135  of  the 
proposed  regulation  text 

2  What  Warranty  Requirements  Apply 
to  Certified  Engines? 

Consistent  with  our  current  emission- 
control  programs,  we  are  proposing  that 
manufacturers  provide  a  design  and 
defect  warranty  covering  emission- 
related  components  As  required  by  the 
Clean  .\ir  Act,  the  proposed  regulations 
would  require  that  the  warranty  period 
must  be  longer  than  the  minimum 
period  we  spe<:if>'  if  the  manufacturer 
offers  d  longer  mec:hanical  warranty  for 
the  engine  or  any  of  its  components;  this 
includes  extended  warranties  that  are 
available  for  an  extra  price.  See  the 
proposed  regulation  language  for  a 
description  of  which  components  are 
emission-related. 

If  an  operator  makes  a  valid  warranty 
claim  for  an  emission-related 


component  during  the  warranty  period, 
the  engine  manufacturer  is  generally 
obligated  to  replace  the  component  at 
no  charge  to  the  operator.  The  engine 
manufacturer  may  deny  warranty  claims 
if  the  operator  failed  to  do  prescribed 
maintenance  that  contributed  to  the 
warranty  claim. 

We  are  also  proposing  a  defect 
reporting  requirement  that  applies 
separate  from  the  emission-related 
warranty  (see  Section  VII. F).  In  general, 
defect  reporting  applies  when  a 
manufacturer  discovers  a  pattern  of 
component  failures,  whether  that 
information  comes  from  warranty 
claims,  voluntary  investigation  of 
product  quality,  or  other  sources. 

3.  Can  I  Meet  Standards  With  Emission 
Credits? 

Many  of  our  emission-control 
programs  have  a  voluntary  emission- 
credit  program  to  facilitate 
implementation  of  emission  controls. 
An  emission-credit  program  is  an 
important  factor  we  take  into 
consideration  in  setting  emission 
standards  that  are  appropriate  under 
Clean  Air  Act  section  213.  An  emission- 
credit  program  can  reduce  the  cost  and 
improve  the  technological  feasibility  of 
achieving  standards,  helping  to  ensure 
the  attainment  of  the  standards  earlier 
than  would  otherwise  be  possible. 
Manufacturers  gain  flexibility  in 
product  planning  and  the  opportunity 
for  a  more  cost-effective  introduction  of 
product  lines  meeting  a  new  standard. 
Emission-credit  programs  also  create  an 
incentive  for  the  early  introduction  of 
new  technology,  which  allows  certain 
engine  families  to  act  as  trailblazers  for 
new  technology.  This  can  help  provide 
valuable  infonnation  to  manufacturers 
on  the  technology  before  they  apply  the 
technology  throughout  their  product 
line.  This  early  introduction  of  clean 
technology  improves  the  feasibility  of 
achieving  the  standards  and  can  provide 
valuable  information  for  use  in  other 
regulatory  programs  that  may  benefit 
from  similar  technologies. 

Emission-credit  programs  may 
involve  averaging,  banking,  or  trading. 
Averaging  would  allow  a  manufacturer 
to  certify'  one  or  more  engine  families  at 
emission  levels  above  the  applicable 
emission  standards,  as  long  as  the 
increased  emissions  are  offset  by  one  or 
more  engine  families  certified  below  the 
applicable  standards.  The  over- 
complying  engines  generate  credits  that 
are  used  by  the  under-complying 
engines.  Compliance  is  determined  on  a 
total  mass  emissions  basis  to  account  for 
differences  in  production  volume, 
power  and  useful  life  among  engine 
families.  The  average  of  all  emissions 
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for  a  particular  manufacturer's 
production  must  be  at  or  below  that 
level  of  the  applicable  emission 
standards.  This  calculation  genorallv 
factors  in  sales-weighted  average  power, 
production  volume,  useful  life,  and  load 
factor.  Banking  and  trading  would  allow 
a  manufacturer  to  generate  emission 
credits  and  bank  them  for  future  use  in 
its  own  averaging  program  in  later  vears 
or  sell  them  to  another  companv. 

In  general,  a  manufacturer  choosing  to 
participate  in  an  emission-credit 
program  would  certify  each 
participating  engine  family  to  a  Familv 
Emission  Limit.  In  its  certification 
application,  a  manufacturer  would 
determine  a  separate  Family  Emission 
Limit  for  each  pollutant  included  in  the 
emission-credit  program.  The  Familv 
Emission  Limit  selected  by  the 
manufacturer  becomes  the  emission 
standard  for  that  engine  familv. 
Emission  credits  are  based  on  the 
difference  between  the  emission 
standard  that  applies  and  the  Familv 
Emission  Limit.  We  would  expect  the 
manufacturer  to  meet  the  Familv 
Emission  Limit  for  all  emission  testing. 
At  the  end  of  the  model  vear. 
manufacturers  would  generallv  need  to 
show  that  the  net  effect  of  all  their 
engine  families  participating  in  the 
emission-credit  program  is  a  zero 
balance  or  a  net  positive  balance  of 
credits.  A  manufacturer  could  generally 
choose  to  include  only  a  single 
pollutant  from  an  engine  family  in  the 
emission-credit  program  or, 
alternatively,  to  establish  a  Familv 
Emission  Limit  for  each  of  the  regulated 
pollutants. 

An  alternative  approach  to  requiring 
manufacturers  to  choose  Family 
Emission  Limits  would  be  for  us  to 
create  a  discrete  number  of  emission 
levels  or  "bins'"  above  and  below^  the 
proposed  standard  that  manufacturers 
could  certifv'  to.  These  bin  levels  would 
then  replace  the  Family  Emission  Levels 
in  the  credit  calculations.  We  request 
comment  on  whether  we  should 
consider  this  approach  for  the  engines 
covered  by  this  proposal.  The  advantage 
of  bins  are  that  they  can  be  defined  bv 
step  changes  in  technology,  which  gives 
more  assurance  of  emission  reduction 
than  Family  Emission  Limits  which  can 
change  slightly  with  only  marginal 
changes  to  the  engine. 

Refer  to  the  program  discussions 
beloMf  for  more  information  about 
emission-credit  provisions  for 
individual  engine  categories.  We  request 
comment  on  ail  aspects  of  the  emission- 
credit  programs  discussed  in  this 
proposal.  In  particular,  we  request 
comment  on  the  structure  of  the 
proposed  emission-credit  programs  and 


how  the  various  provisions  may  affect 

manufacturers'  ability  to  utilize 
averaging,  banking,  or  trading  to  achieve 
the  desired  emission-reductions  in  the 
most  efficient  and  economical  way. 

4  What  .An'  the  Proposed  Production- 
Line  Testing  Requirements? 

We  are  proposing  production-line 
testing  for  recreational  marine  diesel 
engines,  recreational  vehicles,  and  Large 
SI  engines.  According  to  these 
requirements,  manufacturers  would 
routinely  test  production-line  engines  to 
help  ensure  that  newly  assembled 
engines  control  emissions  at  least  as 
well  as  the  emission-data  engine.>5  tested 
for  certification  Produc  tmn-lint'  testing 
serves  as  a  quality-control  step. 
providing  information  to  allow  earlv 
detection  of  any  problems  with  the 
design  or  assemblv  of  freshU 
manufactured  engines  This  is  different 
than  selective  enforcement  auditing,  in 
which  we  would  give  a  test  order  for 
more  rigorous  testing  for  production- 
line  engines  in  a  particular  engine 
family  (see  Section  Vll.E).  Production- 
line  testing  requirements  are  alreadv 
common  to  several  categories  of  engines 
as  part  of  their  emission-control 
program. 

A  manufacturer's  liabilitv  uiidtr  tin 
production-line  testing  program  i< 
limited  to  the  test  engine  and  dn\  future 
production   If  an  engine  fails  to  meet  an 
emission  standard,  the  manufacturer 
must  modif\-  it  to  bring  that  specific 
engine  into  compliance  If  too  manv 
engines  exceed  emission  standards,  the 
engine  family  is  determined  to  be  in 
noncompliance  and  the  manufacturer 
will  need  to  correct  the  problem  for 
future  production  This  correction  ma\ 
involve  changes  to  assemblv  procedures 
or  engine  design,  but  the  manufacturer 
must,  in  any  case,  do  sufficient  testing 
to  show  that  the  engine  familv  t omplies 
with  emission  standards 

The  proposed  producti(jn-line  testing 
programs  would  depend  on  the 
Cumulative  Sum  (CumSum)  statistical 
process  for  determining  the  number  of 
engines  a  manufacturer  needs  to  test 
(see  the  proposed  regulations  for  the 
specific  calculation  methodology)  Each 
manufacturer  selects  engines  randomlv 
at  the  beginning  of  a  new  sampling 
period.  If  engines  must  be  tested  at  a 
facility  where  final  assembly  is  not  yet 
completed,  manufacturers  must 
randomly  select  engine  components  and 
assemble  the  test  engine  according  to 
their  established  assembly  instructions 
A  sampling  period  may  be  a  quarter  or 
a  calendar  year,  depending  generallv  on 
the  size  of  the  engine  family.  The 
Cumulative  Sum  program  uses  the 
emission  results  to  calculate  the  number 


of  tests  required  for  the  remainder  of  the 
sampling  period  to  reach  a  pass  or  fail 
determination  If  tested  engines  have 
relatively  high  emissions,  the  statistical 
sampling  method  calls  for  an  increased 
number  of  tests  to  show  that  the  engine 
family  meets  emission  standards.  The 
remaining  number  of  tests  is 
recalculated  after  the  manufacturer  tests 
each  engine.  Engines  selected  should 
cover  the  broadest  range  of  production 
configurations  possible.  Tests  should 
also  be  distributed  evenly  throughout 
the  sampling  period  to  the  extent 
possible. 

Under  the  Cumulative  Sum  approach, 
individual  engines  can  exceed  the 
emission  standards  without  bringing  the 
whole  engine  family  into 
noncompliance.  Note,  however,  that  we 
propose  to  require  manufacturers  to 
adjust  or  repair  even,'  failing  engine  and 
retest  it  to  show  that  it  meets  the 
emission  standards.  Note  also  that  all 
production-line  emission  measurements 
must  be  included  in  the  periodic  reports 
to  us.  This  includes  any  type  of 
screening  or  surveillance  tests 
(including  ppm  measurements),  all  data 
points  for  evaluating  whether  an  engine 
controls  emissions  "off-cycle."  and  any 
engine  tests  that  exceed  the  minimum 
required  level  of  testing. 

We  are  proposing  to  further  reduce 
the  testing  requirements  for  engine 
families  that  consistently  meet  emission 
standards.  For  engine  families  with  no 
production-line  tests  exceeding 
emission  standards  for  two  consecutive 
years,  the  manufacturer  may  request  a 
reduced  testing  rate.  The  minimum 
testing  rate  is  one  lest  per  engine  family 
for  one  year.  Our  approval  for  a  reduced 
testing  rate  would  apply  only  for  a 
single  model  year. 

As  we  have  concluded  in  other  engine 
programs,  some  manufacturers  may 
have  unique  circumstances  that  call  for 
different  methods  to  show  that 
production  engines  comply  with 
emission  standards.  We  therefore 
propovi-  ti  I  ,i]\,  lu  ,,  r;ianufacturer  to 
sugj^cst  dii  .iltrrii.iif  plan  for  testing 
production-line  eni^iiit-^  as  long  as  the 
altcrnatr  program  is  ds  effective  at 
en^iinn^  that  the  engines  will  comply. 
A  manufacture!  >-  int-t:    .•;  •     >ise  an 
alternate  plan  -\'i<  '\:\ii  .i  niiei.s  the  need 
for  the  alternatut    tii  1  ^'lould  justify 
an\  (  hant^ev  fr.  :;;  tte  regular  testing 
[irogram  Th''  petiti  ,ii  must  also 
describe  m  detail  the  equivalent 
thresholds  and  failure  rates  for  the 
alternate  plan   If  we  approved  the  plan. 
we  would  use  these  (  riteria  to 
determine  when  an  engine  family  would 
become  noncompliant.  It  is  important  to 
note  that  this  allowance  is  intended 
only  as  a  flexibility,  and  is  not  intended 
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to  affect  the  stringency  of  the  standards 
or  the  production-line  testing  program. 

Refer  to  the  specific  program 
discussions  below  for  additional 
information  about  production-line 
testing  for  different  types  of  engines 

D.  Other  Concepts 

1 .  What  Are  the  Proposed  Emission- 
Related  Installation  Instructions:" 

For  manufacturers  selling  loose 
engines  to  equipment  manufacturers,  we 
are  proposing  to  require  the  engine 
manufacturer  to  develop  a  set  of 
emission-related  installation 
instructions.  This  would  include 
anything  that  the  installer  would  need 
to  know  to  ensure  that  the  engine 
operates  within  its  certified  design 
configuration.  For  example,  the 
installation  instructions  could  specify  a 
total  capacity  needed  from  the  engine 
cooling  system,  placement  of  catalysts 
after  final  assembly,  or  specification  of 
parts  needed  to  control  evaporative 
emissions.  We  would  approve  the 
installation  instructions  as  part  of  the 
certification  process.  If  equipment 
manufacturers  fail  to  follow  the 
established  emission-related  installation 
instructions,  we  would  consider  this 
tampering,  which  could  subject  them  to 
significant  civil  penalties  Refer  to  the 
program  discussions  below  for  more 
information  about  specific  provisions 
related  to  installation  instructions. 

2.  What  Is  Consumer-Choice  Labeling' 

California  ARB  has  recently  proposed 
consumer/environmental  label 
requirements  for  outboard  and  personal- 
watercraft  engines.  Under  this  concept. 
manufacturers  would  label  their  engines 
or  vehicles  based  on  their  certified 
emission  level.  California  has  proposed 
three  different  labels  to  differentiate 
varying  degrees  of  emission  control — 
one  for  meeting  the  EPA  2006  standard. 
one  for  being  20  percent  lower,  and  one 
for  being  65  percent  below  More  detail 
on  this  concept  is  provided  in  the 
docket  '-' 

We  are  considering  a  similar  approach 
to  labeling  the  engines  subject  to  this 
proposal.  This  would  apply  especially 
to  consumer  products  Consumer-choice 
labeling  would  give  people  the 
opportunity  to  consider  varying 
emission  levels  as  a  factor  in  choosing 
specific  models  This  may  also  give  the 
manufacturer  an  incentive  to  produce 
more  of  their  cleaner  engine  models  A 
difficulty  in  designing  a  labeling 
program  is  in  creating  a  scheme  that 
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communicates  information  clearly  and 
simply  to  consumers.  Given  the  very 
different  emission  levels  expected  from 
the  \arn)u.s  engines,  it  would  be  difficult 
to  create  a  consistent  set  of  labels  for 
different  engines.  Also,  we  are 
concerned  that  other  organizations 
could  use  the  labeling  provisions  to 
mandate  certain  levels  of  emission 
control,  rather  than  reiving  on  consumer 
choice  as  a  market-based  incentive.  We 
request  comment  on  this  approach  for 
recreational  marine  engines  and  vessels 
and  for  recreational  vehicles. 

An  alternative  to  the  promotional- 
type  label  adopted  by  California  ARB 
would  be  an  approach  that  simply 
identifies  an  engine's  certified  emission 
levels  on  the  emission-control  label. 
This  "informational  label'  could  be 
used  with  or  without  defining  voluntary' 
emission  st,indards  This  would  not 
provide  a  standardized  way  for 
manufacturers  to  promote  their  cleanest 
products,  but  it  would  give  interested 
consumers  the  ability  to  make  informed 
choices  based  on  a  vehicle's  certified 
emission  levels.  We  are  proposing  this 
approach  of  requiring  an  engine's 
certified  emission  levels  to  be  on  the 
►•mission-control  label  for  engines  and 
vehicles  certified  to  voluntary  low 
emission  or  Blue  Sky  standards.  We 
request  comment  on  this  approach  and 
whether  we  should  extend  this 
requirement  to  all  vehicles  and  engines. 
not  just  those  complying  with  voluntary 
low  emission  standards.  Also,  we 
request  comment  on  the  relative 
advantages  of  the  different  approaches 
to  consumer -choice  labeling  just 
discussed 

3  Are  There  Special  Provisions  for 
Small  Manufacturers  of  These  Engines 
and  Vehicles^ 

The  Regulatory-  Flexibility  Act.  5 
US  C  601-612.  was  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996  (SBREFA).  Public  Law  104- 
121.  to  ensure  that  concerns  regarding 
small  entities  are  adequately  considered 
during  the  development  of  new 
regulations  that  affect  them.  The  scope 
of  this  proposal  includes  many  engine 
and  vehicle  manufacturers  that  have  not 
been  subject  to  our  regulations  or 
certification  process.  Many  of  these 
manufacturers  are  small  businesses  for 
which  a  typical  regulatory  program  may 
be  very  burdensome.  The  sections 
describing  the  proposed  emission- 
control  program  include  discussion  of 
proposed  special  compliance  provisions 
designed  to  address  this  for  the  different 
engine  categories.  Section  XI. B  gives  an 
overview  of  the  inter-agency  process  in 
which  we  developed  these  small- 
volume  provisions. 


IV.  Large  SI  Engines 

A.  Oven'iew 

This  section  applies  to  most  nonroad 
spark-ignition  engines  rated  over  19  kW 
("Large  SI  engines").  The  companies 
producing  Large  SI  engines  are  typically 
subsidiaries  of  automotive  companies. 
In  most  cases,  these  companies  modify 
car  and  truck  engines  for  industrial 
applications.  However,  the  Large  SI 
industry  has  historically  taken  a  much 
less  centralized  approach  to  designing 
and  producing  engines.  Engine 
manufacturers  often  sell  dressed  engine 
blocks  without  manifolds  or  fuel 
systems.  Fuel  system  suppliers  have 
plaved  a  big  role  in  designing  and 
calibrating  nonroad  engines,  sometimes 
participating  directly  in  engine 
assembly.  Several  equipment 
manufacturers,  mostly  forklift 
producers,  also  play  the  role  of  an 
engine  manufacturer  by  calibrating 
engine  models  and  completing  engine 
assembly. 

The  proposed  emission  standards 
would  achieve  emission  reductions  of 
about  90  percent  for  CO.  85  percent  for 
NOx.  and  70  percent  for  HC.  Since  the 
emission  standards  are  based  on  engine 
testing  with  broadly  representative  duty 
cycles,  these  estimated  reductions  apply 
to  all  types  of  equipment  using  these 
engines.  Reducing  Large  SI  engine 
emissions  will  be  especially  valuable  to 
individuals  operating  these  engines  in 
enclosed  areas. 

The  cost  of  applying  the  anticipated 
emission-control  technology  to  these 
engines  is  offset  by  much  greater  cost 
savings  from  reduced  fuel  consumption 
over  the  engines'  operating  lifetime.  The 
large  estimated  fuel  and  maintenance 
savings  relative  to  the  estimated 
incremental  cost  of  producing  low- 
emitting  engines  raise  the  question  of 
why  normal  market  forces  have  failed  to 
induce  manufacturers  to  design  and  sell 
engines  with  emission-control 
technologies  on  the  basis  of  the 
expected  performance  improvements. 
As  described  in  Chapter  5  of  the  Draft 
Regulatory  Support  Document,  we 
believe  this  is  largely  accounted  for  by 
the  difficiilty  of  equipment  purchasers 
to  justify  increased  capital  spending  on 
industrial  machines,  even  with  the 
potential  for  net  savings  over  the 
lifetime  of  the  equipment.  This  in  turn 
prevents  manufacturers  from  developing 
or  implementing  technologies  in  light  of 
the  uncertain  demand.  We  request 
comment  on  the  market  dynamics  that 
would  prevent  the  development  of  and 
demand  for  cost-saving  technologies. 
This  section  describes  the  proposed 
requirements  that  would  apply  to 
engine  manufact\irers.  See  Section  HI  for 
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a  description  of  our  general  approach  to 
regulating  nonroad  engines  and  how 
manufacturers  show  that  they  meet 
emission  standards.  See  Section  VII  for 
additional  proposed  requirements  for 
engine  manufacturers,  equipment 
manufacturers,  and  others. 

B.  Large  SI  Engines  Covered  by  This 
Proposal 

Large  SI  engines  covered  in  this 
section  power  nonroad  equipment  such 
as  forklifts,  sweepers,  pumps,  and 
generators.  This  would  include  marine 
auxilian.'  engines,  but  does  not  include 
marine  propulsion  engines  or  engines 
used  in  recreational  vehicles 
(snowmobiles,  off-highway  motorcycles, 
and  all-terrain  vehicles).  These  other 
nonroad  applications  are  addressed 
elsewhere  in  this  document. 

Even  though  some  aircraft  use  engines 
similar  to  the  Large  SI  engines  described 
in  this  proposal,  we  are  not  proposing 
emission  standards  for  aircraft.  Aircraft 
are  covered  under  a  separate  part  of  the 
Clean  Air  Act.  EPA's  current  aircraft 
regulations  define  aircraft  as  needing 
airworthiness  certification  from  the 
Federal  Aviation  Administration. 
However,  neither  ultra-light  airplanes 
nor  blimps  are  governed  by  emission 
standards  under  our  aircraft  regulations 
Ultra-light  airplanes  are  exempt  from 
the  airworthiness-certification 
requirements  in  14  CFR  part  91.  In 
contrast,  blimps  are  subject  to 
airworthiness  certification,  but  EPA's 
emission  standards  for  aircraft  do  not 
apply  to  them.  Blimps  are  ver\'  likely  to 
be  able  to  use  conventional  land-based 
engines  for  propulsion  and  navigation. 
Our  proposed  definition  of  aircraft  in 
these  regulations  would  exclude  all 
aircraft  from  emission  standards, 
including  aircraft  that  do  not  receive  an 
airworthiness  certificate  from  FAA.  We 
may  address  this  issue  in  a  separate 
Federal  Register  notice. 

This  proposal  applies  only  to  spark- 
ignition  engines.  Our  most  recent 
rulemaking  for  nonroad  diesel  engines 
finalized  a  definition  of  "compression- 
ignition  "  that  was  intended  to  address 
the  status  of  alternative- fuel  engines  (63 
FR  56968,  October  23,  1998).  We  are 
proposing  to  adopt  updated  definitions 
consistent  with  those  already 
established  in  previous  rulemakings  to 
clarify  that  all  reciprocating  internal 
combustion  engines  are  either  spark- 
ignition  or  compression-ignition.  We 
request  comment  on  whether  we  should 
revise  the  definitions  that  differentiate 
between  these  types  of  engines. 

Several  types  of  engines  are  excluded 
or  exempted  from  the  proposed 
requirements.  The  following  sections 
describe  the  types  of  special  provisions 


that  apply  uniquely  to  nonrecreationa) 
spark-ignition  engines  rated  over  19  kW 
Section  VII. C  covers  se\pral  additional 
exemptions  that  apply  generally  across 
programs, 

1.  Stationary  Engine  Exclusion 

Consistent  with  the  Clean  Air  Act.  we 
do  not  treat  stationary  engines  as 
nonroad  engines,  so  the  proposed 
emission  standards  would  not  apply  to 
engines  used  in  staticmary  applications. 
In  general,  an  engine  is  considerptl 
stationary  if  it  will  be  either  instdlh'd  iii 
a  fixed  position  or  if  it  will  \w  a  portahjr 
(or  transportable)  engine  operating  in  a 
single  location  for  at  least  one  year  We 
are  proposing  a  requirement  that  these 
stationar\  imgines  ha%e  an  engine  label 
identif\ing  their  excluded  status.  This 
would  be  especiallv  valuable  for 
importing  excluded  engines  without 
complication  from  LS  Customs 
officials  It  would  also  help  us  ensure 
that  such  engines  are  legitimately 
excluded  from  the  emission  standard'^ 
proposed  in  this  document 

2.  Exclusion  for  Engines  Used  Solely  for 
Competition 

The  Clean  Air  Act  also  does  not 
consider  engines  used  solely  for 
competition  to  be  nonroad  engines.  We 
would  normally  include  this  ex(  lusum 
directly  in  the  regulations  For  Large  SI 
engines,  however,  it  seems  unlikely  that 
there  would  be  any  need  for  an  explicit 
treatment  of  f:ompetition  engines  in  the 
regulations.  Any  applications  invnlvint; 
competition  with  spark-ignition  i^'ngmi'^ 
would  likely  fall  under  the  proposed 
program  for  recreational  vt'hu  |ps.  whu  h 
has  an  extensive  treatment  of 
competition  engines.  We  request 
comment  on  the  need  for  more  detailpd 
consideration  of  I^rge  SI  engines  that 
may  be  used  solely  for  competition. 

3.  Motor  Vehicle  Engine  Exemption 

In  some  cases  an  engine  manufacturer 
may  want  to  modify  a  certified 
automotive  engine  for  nonroad  use  to 
sell  the  engine  without  recertifving  it  as 
a  Large  SI  engine  We  propose  to  allow 
for  this,  as  long  as  the  manufacturer 
makes  no  changes  to  the  engine  that 
could  affect  its  exhaust  or  evaporative 
emissions.  We  propose  to  rtn^uire 
annual  reporting  for  companies  that  use 
this  exemption,  including  a  list  of 
engine  models  from  each  company 
Manufacturers  must  generally  mtn^t  all 
the  requirements  from  40  CFR  part  86 
that  would  apply  if  the  engine  were 
used  in  a  motor  vehicle  Section 
1048.605  of  the  proposed  regulations 
describes  the  qualifying  criteria  aiid 
responsibilities  in  greater  detail. 


In  addition,  a  \ehicle  manufacturer 
ma\'  want  to  produce  vehu  Ifs  (  erlifiod 
to  highway  emission  standards  for 
nonroad  use.  We  propose  to  allow  this, 
as  long  as  therr-  is  no  change  in  the 
\ehi(  1(  s  exli.iust  or  evaporative 
emission-control  systems. 

•4   I.awn  and  Garden  Engine  Exemption 

Most  I-arge  SI  engines  have  a  total 
(iisf)lai  einent  greater  than  one  liter.  The 
design  and  application  of  the  few  Lai^ge 
SI  engines  currently  being  produced 
\Mih  displacement  less  than  one  liter  are 
\  ery  similar  to  those  of  engines  rated 
below  19  kW.  which  are  typically  used 
for  lawn  and  garden  applications.  As 
described  in  the  most  recent  rulemaking 
for  these  smaller  engines,  we  propose 
that  manufacturers  may  certif\'  engines 
between  19  and  30  kW  with  total 
displarement  of  one  liter  or  less  to  the 
re  jiiirrmi'iit^  \s r  have  already  adopted 
in  4U  (-.IK  part  90  for  engines  below  19 
kW  (see  65  FR  24268,  April  25,  2000). 
These  engines  would  then  be  exempt 
from  the  requirements  proposed  in  this 
document.  This  approach  would  allow 
manufacturers  of  small  air-cooled 
engines  to  certifv  their  engines  rated 
between  1 '^  aiii  in  f  \V  with  the  program 
adopted  for  thu  l'  ni|.  arable  engines 
\s  ith  slightly  lower  power  ratings.  This 
would  also  be  consistent  with  the 
provisions  adopted  by  California  ARB. 

We  are  proposing  the  30-kW  cap  to 
address  our  ronrem  that  treating  all 
engines  under  "nc  liter  as  Small  SI 
engines  ma\  ii"  in.i'ifijuate.  For 
example,  laua  ami  ^.irden  engines 
generally  don't  use  turbochargers  or 
other  technologies  to  achieve  very  high 
pow(»r  levels  However,  it  may  be 
possible  for  someone  to  design  an 
engine  under  one  liter  with  unusually 
high  power,  which  would  more 
appropriately  be  grouped  with  other 
Large  SI  pnginps  with  similar  power 
{.apahilitv  rather  than  with  Small  51 
ent:lne^  Muton  \!  ies   f:.r  example,  may 
produif  UdkWfr;  II.   1   "'>()cc(0,75 
liter)  engine  The  <0  k\\  maximum 
power  rating  to  qu.iiifx  !'  i  treatment  as 
■Small  SI  engines  r»  j  res, nts  a  reasonable 
maximum  pouer    ii:;j  ;i'  !l"iat  is  possible 
from  SI  engines  uiniei  i 'Uf  liter  with 
technologies  typical  of  lawn  and  garden 
engines.  We  request  comment  on  the 
suggested  power  threshold  and  on  any 
other  approaches  to  addressing  the  issue 
if  which  standards  should  apply  to 
engines  in  this  intermediate  size  and 
power  range 

We  are  proposing  a  temporary 
expansion  of  the  lawn  and  garden 
exemption  for  small-volume 
manufacturers,  as  descpbed  in  Section 
IV.E. 
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Technological,  economic  and 
environmental  issues  associated  with 
the  few  engine  models  with  rated  power 
over  19  kVV.  but  with  displacement  at  or 
below  1  liter  were  previously  analyzed 
in  the  rulemaking  for  Small  Nonroad  SI 
engines  This  proposal  therefore  does 
not  specifically  address  the  provisions 
applying  to  them  or  repeat  the  estimated 
impacts  of  adopting  emission  standards 

Conversely,  we  are  aware  that  some 
engines  rated  below  19  kVV  mav  be  part 
of  a  larger  family  of  engine  models  that 
includes  engines  rated  above  19  kVV. 
This  may  include,  for  example,  three- 
and  four-cylinder  engine  models  that 
are  otherwise  identical  To  avoid  the 
need  to  separate  these  engines  into 
separate  engine  families  (certified  under 
completely  different  control  programs). 
we  propose  to  allow  any  engine  rated 
under  19  k\V  to  certify-  to  the  more 
stringent  Large  SI  emission  standards 
Such  an  engine  would  then  be  exempt 
from  the  requirements  of  40  CFR  part 
90  Since  manufacturers  exercising  this 
option  would  be  voluntarily  meeting  a 
more  stringent  emission  standard,  thi> 
does  not  affect  our  earlier  conclusions 
about  the  appropriate  standards  for 
engines  rated  under  19  kVV 

We  may  also  consider  applying  the 
Large  SI  emission  standards  to  these 
smaller  engines  on  a  mandatorv  basis 
when  engines  above  and  below  19  kW 
share  fundamental  design  features  We 
request  comment  on  the  need  for.  and 
appropriateness  of.  such  an  approach. 

5  Special  Provisions  for  Non-Integrated 
Engine  Manufacturers 

We  are  aware  that  several  Large  SI 
engine  manufacturers  relv  on  other 
companies  to  supplv  engine  blocks  or 
partiallv  assembled  engines  that  are 
then  modified  fur  the  final  applicatinn 
A  similar  situation  occ:urs  for  some 
marine  diesel  engine  manufacturers.  To 
address  this  for  the  marine  engines,  we 
defined  these  companies  as  post- 
manufacture  mannizers  and  treated  a 
variety  of  provisions  to  address  their 
particular  concerns  (64  FR  73300. 
December  29.  1999! 

The  most  important  c:on(  ern  for  these 
companies  is  the  possibilitv  that  the 
company  supplying  the  base  engines 
may  discontinue  productnm  with 
minimal  notice  Onr  e  emission 
standards  are  in  place,  this  would  leave 
the  manufacturer  with  a  need  to  quickly 
design  and  certifv'  a  diff^'rent  engine  to 
meet  emissum  standards  One  companv 
has  reported  that  two  or  three  months 
are  required  to  apply  closed-loop 
catalyst  systems  to  a  new  engine  With 
some  additional  time  to  complete  the 
certification,  a  manufacturer  in  this 
situation  would  face  a  possible 


shutdown  in  engine  assembly  until  the 
new  engine  is  ready  for  production.  For 
marine  engines,  we  allow  post- 
manufacture  marinizers  in  this  situation 
to  request  permission  to  produce 
uncertified  engines  for  up  to  one  year. 
The  post-manufacture  marinizer  must 
show  that  it  is  not  at  fault  and  that  it 
would  face  serious  economic  hardship 
without  the  exemption.  We  request 
comment  on  the  need  for  such  a 
provision  for  Large  SI  engines  and  on 
how  to  limit  such  a  f^irovision  to 
companies  that  rel\  on  partially 
assembled  engines  from  unrelated 
companies.  If  we  adopt  provisions  to 
address  this  concern,  thev  would  likelv 
be  similar  to  those  adopted  for  marine 
diesel  engines  [see  40  t:FR  94, 209(b)). 
We  also  request  comment  on  the 
potential  for  the  propf)sed  hardship 
provisions  to  address  this  concern  (see 
Section  VII  C  and  the  proposed 
regulator\'  language  in  40  CFR  part 
1068.  subpart  Cj 

C  Proposed  Standards 

in  October  1998.  California  ARB 
adopted  emission  standards  for  Large  SI 
engines  We  are  proposing  to  extend 
requirements  for  these  engines  to  the 
rest  of  the  l'  S.  in  the  near  term.  We  are 
also  proposing  to  revise  the  emission 
standards  and  add  various  provisions  in 
the  long  term,  as  described  below.  The 
near-term  and  the  long-term  emission 
standards  are  based  on  the  use  of  three- 
way  catalytic  converters  w  ith  electronic 
fueling  systems  to  contrtil  emissions, 
and  would  differ  primarilv  in  terms  of 
how  well  the  controls  are  optimized.  In 
addition  to  the  anticipated  emission 
reductions,  we  project  that  these 
technologies  would  provide  large 
savings  to  operators  as  a  result  of 
reduced  fuel  consumption  and  other 
performance  improvements. 

An  important  element  of  the  proposed 
control  program  is  the  attempted 
harmonization  with  the  requirements 
adopted  by  California  ARB  We  are 
aware  that  inconsistent  or  conflicting 
requirements  could  lead  to  additional 
costs.  Cooperation  between  agencies  has 
allowed  a  great  degree  of  harmonization, 
as  reflected  in  this  proposed  rule.  In 
addition  to  the  ccmimon  structure  of  the 
programs,  the  specific  provisions  that 
make  up  the  certification  requirements 
and  compliance  programs  are  consistent 
with  very  few  exceptnins  In  most  of  the 
cases  where  individual  provisions 
differ,  the  EPA  language  is  more  general 
than  that  adopted  hv  California,  rather 
than  IxMiig  UK  f)mpatible.  The  following 
sections  describe  the  proposed 
requirements  in  greater  detail. 


1.  What  Are  the  Proposed  Standards  and 
Compliance  Dates? 

We  propose  to  adopt  standards 
starting  in  the  2004  model  year 
consistent  with  those  adopted  by 
California  ARB.  These  standards,  which 
apply  to  testing  only  with  the  applicable 
steady-state  duty  cycles,  are  4  g/kW-hr 
(3  g/hp-hr)  for  HC-t-NOx  emissions  and 
50  g/kW-hr  (37  g/hp-hr)  for  CO 
emissions.  See  Section  IV. D  for  further 
discussion  of  the  steady-state  duty 
cycles.  We  expect  manufacturers  to 
meet  these  standards  using  three-way 
catalytic  converters  and  electronically 
controlled  fuel  systems.  These  systems 
would  be  similar  to  those  used  for  many 
years  in  highway  applications,  but  not 
necessarily  with  the  same  degree  of 
sophistication. 

Proposing  emission  standards  for 
these  engines  starting  in  2004  allows 
less  than  the  usual  lead  time  for  meeting 
EPA  requirements.  We  believe, 
however,  that  manufacturers  will  be 
able  to  achieve  this  by  expanding  their 
production  of  the  same  engines  they 
will  be  selling  in  California  at  that  time. 
We  have  designed  our  2004  standards  to 
require  no  additional  development, 
design,  or  testing  beyond  what 
California  ARB  already  requires.  We 
request  comment  on  manufacturers' 
ability  to  produce  EPA-compliant 
engines  nationwide  in  2004,  Any 
comments  should  address  whether  there 
are  issues  related  to  production  capacity 
as  opposed  to  additional  design  or 
testing  needs.  As  proposed,  the 
emission  standards  would  allow  us  to 
set  near-term  requirements  to  introduce 
the  low-emission  technologies  for 
substantial  emission  reductions  with 
minimal  lead  time.  We  request  comment 
on  adopting  these  standards  for  2004 
model  year  engines. 

Testing  has  shown  that  additional 
time  to  optimize  designs  to  better 
control  emissions  will  allow 
manufacturers  to  meet  significantlv 
more  stringent  emission  standards  that 
are  based  on  more  robust  measurement 
procedures.  Starting  with  the  2007 
model  year,  we  propose  to  apply 
emission  standards  of  3,4  g/kW-hr  (2,5 
g/hp-hr)  for  HC+NO\  emissions  and  3.4 
g/kW-hr  (2.5  g/hp-hr)  for  CO  emissions. 
These  standards  would  apply  to 
emission  measurements  during  duty- 
cycle  testing  under  both  steady-state 
and  transient  operation. '■'■»  As  described 
in  Chapter  4  of  the  Draft  Regulatory 
Support  Document,  we  believe 
manufacturers  can  achieve  these 
proposed  emission  standards  by 
optimizing  currently  available  three- 
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way  catalysis  and  electronically 
controlled  fuel  systems.  As  described  in 
Section  IV. D. 5.  we  propose  to  apply 
field-testing  standards  of  4.7  g/kW-hr 
(3.5  g/hp-hr)  for  HC+NOx  emissions  and 
5.0  g/kW-hr  (3.8  g/hp-hr)  for  CO 
emissions  for  2007  and  later  model  year 
engines. 

The  proposed  2007  standards 
described  above  reflect  the  importance 
of  adopting  standards  that  protect 
human  health  when  regulating  engines 
that  often  operate  in  enclosed  areas,  but 
also  include  numerous  applications  that 
operate  predominantly  outdoors. 
Emission-control  technologies  for  Large 
SI  engines  generally  pose  a  tradeoff 
between  controlling  NOx  and  CO 
emissions.  Chapter  4  of  the  Regulators- 
Support  Document  presents  multiple 
scenarios  of  emission  standards  with  a 
comparison  of  calculated  ambient  NO. 
NO:,  and  CO  levels.  We  request 
comment  on  a  combination  of  emission 
standards  that  would  shift  to  increase  or 
decrease  the  emphasis  on  controlling 
CO  emissions.  To  increase  the  relative 
control  of  CO  emissions,  we  would 
consider  emission  standards  of  4.0  g/ 
kW-hr  (3.0  g/hp-hr)  HC-t-NOx  and  2.5  g/ 
kVV-hr  (1,9  g/hp-hr).  To  focus  more  on 
reducing  HC+NOx  emissions,  we  would 
consider  emission  standards  of  2.6  g/ 
kW-hr  (2.0  g/hp-hr)  HC+NOx  and  4.4  g/ 
kW-hr  (3.3  g/hp-hr)  CO.  We  have 
narrowed  this  range  of  alternative 
standards  to  a  relatively  narrow  range  to 
account  for  the  concern  for  individuals 
who  may  be  exposed  to  exhaust 
emissions  in  enclosed  spaces  or  other 
areas  with  limited  airflow.  We  request 
comment  on  the  appropriate  emission 
standards  for  Large  SI  engines  and  our 
analysis  of  CO  vs.  HC+NOx  tradeoffs 
found  in  the  RIA.  We  also  request 
comment  on  the  potential  for 
manufacturers  to  take  further  steps  to 
adopt  automotive-type  technologies  that 
would  reduce  emissions  beyond  than 
the  levels  proposed  in  this  document, 
either  starting  in  2007  or  in  a 
subsequent  phase  of  standards. 

Gasoline-rueled  engines,  which  must 
generally  operate  with  rich  air-fuel 
ratios  at  heavy  loads  to  avoid  premature 
engine  wear  from  overheating 
components,  are  further  constrained  in 
their  ability  to  simultaneously  control 
CO  and  HC+NOx  emissions. 
Furthermore,  these  engines  are  more 
likely  to  be  used  outdoors,  where  there 
is  less  concern  for  elevated  exposure 
levels.  We  are  therefore  proposing  to 
adopt  alternate  2007  standards  of  1.3  g/ 
kW-hr  (1.0  g/hp-hr)  for  HC+NOx 
emissions  and  27  g/kW-hr  (20  g/hp-hr) 
for  CO  emissions.  These  alternate 
standards  are  based  on  preliminary 
emission  measurements  with  optimized 


gasoline-fueled  engines  showing  the 
tradeoff  of  increasing  CO  emission.'^  at 
ver\'  low  NC+NOx  levels.  We  arp  not 
proposing  any  restriction  on 
manufacturers'  use  of  the  alternatp 
standards  (for  example,  for  specific  fuf'ls 
or  applications).  Rather,  we  expert  the 
marketplace  to  ensure  that  inw-CO 
engines  are  selected  for  applications 
involving  significant  operation  in 
enclosed  or  partially  enclosed  areas  We 
believe  this  approach  will  maximize 
HC+NO  emission  reductions  from 
engines  where  that  is  the  most 
important  emission  contribution 

Except  for  these  altemate  standard.^, 
the  proposed  emission  standards  would 
apply  uniformly  to  all  Large  Si  engines. 
As  described  in  the  Draft  Regulatorv 
Support  Document,  based  on  our 
current  information,  we  do  nnt  believe 
variations  among  engines  significantly 
affect  their  potential  to  redur:*' 
emissions  or  their  cost  of  meeting 
emission  standards.  We  request 
comment  on  whether  it  is  appropriate  to 
differentiate  between  suhcia.sses  of 
engines  to  more  clnseU  tailor  amission 
standards  to  the  capabilities  of 
individual  engines  or  ba.sed  on  other 
relevant  criteria,  including  (  ost   .Mso. 
Large  SI  engines  power  a  wicie  range  f»f 
equipment  We  request  comment  on  the 
ability  of  Large  SI  engines  in  various 
applications  to  incorporate  emission- 
control  technologies  and  maintain 
control  of  emissions  over  the  full  useful 
life.  We  currently  have  no  information 
indicating  that  application-sperifit 
emission  standards  are  appropriate  for 
this  class  of  engines,  but  we  n'quest 
comment  on  whether  there  are  rele\  ant 
distinctions  with  re  sped  to  different 
applications.  We  further  reijuest 
comment  on  whether  application- 
specific  standards  may  be  relevant  for 
Large  SI  engines  and.  if  so.  what  those 
standards  should  be  Commenters 
should  suggest  an  apjiropriate  \va\  of 
addressing  any  such  distinctions  in  the 
regulations.  Finally,  we  have  developed 
this  proposal  based  on  the  view  that  it 
is  appropriate  to  set  standards  without 
regard  to  fuel  type  to  prevent  incentives 
for  manufacturers  to  design  engines  In 
be  fueled  by  fuels  subject  to  less 
stringent  standards  We  have  prop()se(i 
standards  based  on  this  approach,  but 
request  comment  on  whether  there  are 
advantages  to  setting  separate  emission 
standards  for  engines  powered  hv 
different  fuels,  and  in  particular,  on  the 
appropriate  levels  for  such  standards  A 
further  discussion  of  the  feasibility, 
estimated  cost,  and  emission  reduc  turns 
are  in  the  Draft  Regulator*-  Support 
Document. 

We  believe  that  three  years  befwetm 
phases  of  emission  standards  allows 


manufacturers  enough  le.id  time  to  meet 
the  more  stringent  emission  standards. 
The  projected  emission-cnntrnl 
tec  hnologies  for  the  projuiseci  2004 
emission  standards  should  be  capable  of 
meeting  the  proposed  2007  emission 
levels  with  additional  optimization  and 
testing  In  fact,  manufacturers  may  be 
able  to  applv  their  optimization  efforts 
before  2004   lpa\  ing  only  the  additional 
testing  demonstration  for  complying 
with  the  proposed  2007  standards.  The 
biggest  part  of  the  optimization  effort 
may  be  related  to  gaining  assurance  that 
engines  will  meet  field-testing  emission 
standards  described  in  Section  IV. D. 5, 
since  engines  will  not  be  following  a 
prescribed  duty  c>'cle.  EPA  requests 
comment  on  the  timing  of  the  second 
phase  of  emission  standards. 
Commenters  should  address  the  need  to 
design  and  certify  engines, 
distinguishing  between  time  needed  for 
developing  new  technology, 
recalibration  of  existing  technology, 
development  of  test  facilities,  and  the 
time  needed  to  conduct  testing.  We  also 
request  comment  on  the  air  quality 
implu  atiuns  ,)1  adiusting  the  date  of  the 
long-temi  standards 

For  gasoline  and  LPG  engines,  we  are 
proposing  the  emission  standard  based 
on  total  hvdrocarbon  measurements, 
\%  hile  California  ARB  standards  are 
based  on  nonmethane  hydrocarbons.  We 
()elieve  that  switching  to  measurement 
based  on  total  hydrocarbons  should 
sim|ilif\  testing,  especially  for  field 
testiiiu    f  )n  u'-e  engines  with  portable 
liev  ,1  e-    S,.,    S,M  1,.in  1V.D.5).  To 
maintain  consistency  with  California 
.\RB  standards  in  the  near  term,  we 
propose  to  allow  manufacturers  to  base 
their  certification  through  2006  on 
either  norunethane  or  total 
hydrocarbons  (see  40  CFR  1048.145  of 
the  proposed  regulations).  Methane 
emissions  from  controlled  engines 
operating  on  gasoline  or  LPG  are  about 
0  1  g/kW&-hr.  We  request  comment  on 
this  approach. 

Most  of  the  emission  data  on  which 
v\  e  base  the  propo.sed  emission 
standards  were  generated  from  engines 
using  liquefied  petroleum  gas  (LPG). 
( )peration  of  natural  gas  engines  is  very 
similar  to  that  of  IJ*G  engines,  with  one 
noteudrth\  exception.  Since  natural  gas 
consists  primarily  of  methane,  these 
engines  h<i\  r  a  much  higher  level  of 
methane  in  the  exhaust.  Methane 
generalU  does  not  contribute  to  ozone 
formation,  so  it  is  often  excluded  from 
emission  measurements  We  therefore 
[iropose  to  use  nonmethane 
hydro(  arbon  ennsvi  iiis  for  comparison 


with  the  standard 


i'iiral  gas 


engines  While  the  proposed  emission 
standards  based  m  measuring  emissions 
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in  the  field  depend  on  total 
hydrocarbons,  this  is  inconsistent  with 
the  nonmethane  hydrocarbon 
measurements  for  certihing  natural  gas 
engines.  We  therefore  propose  to  set  a 
NOx-only  field-testing  standard  for 
natural  gas  engines  instead  of  a 
NOx+HC  standard.  Since  control  of  NOx 
emissions  poses  a  significantly  greater 
challenge  for  natural  gas  engines, 
certification  testing  should  provide 
adequate  assurance  that  these  engines 
have  sufficiently  low  nonmethane 
hydrocarbon  emissions.  We  request 
comment  on  this  proposed  arrangement 
of  emission  standards  and  testing 
requirements  to  account  for  methane. 

2.  Could  I  Average.  Bank,  or  Trade 
Emission  Credits' 

As  described  in  Section  III.  we  often 
give  manufacturers  the  option  of 
showing  they  meet  emission  standards 
using  an  emission-credit  program  that 
allows  them  to  introduce  a  mix  of 
technologies  with  average  emission 
levels  below  the  standards.  The 
emission  standards  for  Large  SI  engines 
proposed  above  are  based  on  full 
compliance  by  all  engine  families 
without  averaging,  banking  and  trading 
at  certification.  (Note  the  separate 
discussion  of  averaging,  banking  and 
trading  that  applies  to  testing  in-use 
engines  in  Section  IV'. D. 4.)  In 
determining  whether  we  should  adopt 
an  averaging,  banking,  and  trading 
program  in  connection  with 
promulgating  a  standard,  we  need  to 
consider  whether  the  adoption  uf  sQch 
a  program  would  affect  the 
determination  of  what  emission 
standards  would  "achieve  the  greatest 
degree  of  emission  reduction  achievable 
through  [available  technology]  . 
giving  appropriate  consideration  to  the 
cost  of  applying  such  technology  within 
the  period  of  time  available  to 
manufacturers  and  to  noise,  energy,  and 
safety  factors  associated  with  the 
application  of  such  technology".  The 
standards  we  are  proposing  for  Large  SI 
engines  reflect  our  assessment  of  these 
statutory  factors  in  the  absence  of  an 
ABT  program  for  these  engines  If.  after 
notice  and  comment,  we  decide  that  an 
ABT  program  is  appropriate,  we  will 
need  to  reassess  the  appropriate  level  of 
these  standards  considering  the 
statutory  factors.  The  emission  data 
described  in  the  Draft  Regulatory 
Support  Document  show  that  while  all 
engines  in  this  category  are  likely  to  be 
able  to  meet  the  proposed  standard, 
some  engines  in  this  categon,'  are  likeiv 
to  be  capable  of  operating  at  a  level 
below  the  level  of  the  proposed 
emission  standards.  Incorporating  an 
emission-credit  program  without 


adjusting  the  emission  standards  would 
allow  manufacturers  to  produce  some 
engines  that  have  emissions  that  are 
higher  than  the  levels  we  believe  are 
capable  of  being  met  by  all  engines  in 
the  categorv'.  Given  the  emission  data 
supporting  the  proposed  emission 
standards,  we  believe  that  we  would 
therefore  need  to  set  more  stringent 
emission  standards  with  averaging, 
banking,  and  trading  provisions  to 
achieve  the  "greatest  degree  of  emission 
reduction"  from  these  engines. 

We  request  comment  on  including 
provisions  to  average,  bank,  and  trade 
emission  credits.  We  believe  the 
appropriate  standards  with  an  emission- 
credit  program  would  be  2.7  g/kW-hr 
(2.0  g/hp-hr)  for  HC-»-NOx  emissions  and 
2.7  g/kW-hr  (2.0  g/hp-hr)  for  CO 
emissions  See  the  Draft  Regulatory 
Support  Document  for  further 
discussion  of  this  issue.  Making  the 
comparable  adjustments  to  the  field- 
testing  measurements  described  in 
Section  IV. D  5  leads  to  field-testing 
standards  under  an  emission-credit 
program  of  3.8  g/kW-hr  (2.8  g/hp-hrj  for 
HC-t-NOx  emissions  and  4.0  g/kW-hr 
(3.0  g/hp-hr]  for  CO  emissions. 

In  dduitifin.  considering  the  frequent 
use  of  Large  SI  engines  in  enclosed 
areas,  we  may  need  to  cap  Family 
Emission  Levels  sufficiently  to  address 
concerns  for  exposure  to  elevated 
concentrations  of  CO.  NO,  and  N02 
emissions.  The  Draft  Regulatory  Support 
Document  shows  that  emission  levels  of 
3  4  g/kW-hr  for  HC.+  NOx  and  for  CO 
appear  to  be  appropriate  limits  related 
to  a  scenario  of  exposure  in  enclosed  or 
other  limited-air  flow  areas.  We  also 
believe  that  there  is  no  type  of  engine 
or  application  in  the  Large  SI  field  that 
cannot  accoinmf)date  the  basic 
technologies  associated  with  these 
emission  levels,  so  this  emission  level 
would  serve  as  an  appropriate  cap  on 
Family  Emission  Levels  in  an  emission- 
credit  program  for  b(jth  HC-t-NOx  and 
CO  emissions.  We  request  comment  on 
these  issues. 

For  additional,  general  provisions  of 
an  emission-credit  program,  see  the 
proposed  regulation  language  in  part 
1051,  subpart  H  for  recreational 
vehicles  We  request  comment  on  all 
aspects  of  averaging,  banking,  and 
trading  for  Large  SI  engines. 
Commenters  should  address  appropriate 
emission  levels  for  the  potential  mix  of 
technologies  under  consideration.  This 
shcmld  include  a  discussion  of  any 
technology  or  market  constraints  (or 
incentives)  that  would  lead 
manufacturers  to  differentiate  their 
engines  with  varving  degrees  of 
emission  control   In  addition,  we 
request  comment  on  the  possibility  that 


small-volume  manufacturers  with  a 
limited  product  offering  will  be 
disadvantaged  by  an  emission-credit 
program  that  may  give  larger  companies 
a  competitive  advantage  in  selected 
markets. 

As  an  alternative  to  a  program  of 
calculating  emission  credits  for 
averaging,  banking,  and  trading,  we  are 
proposing  a  simpler  approach  to  help 
manufacturers  transition  to  the 
proposed  2007  emission  standards  (see 
40  CFR  1048.145  of  the  proposed 
regulations).  Under  this  "family 
banking"  concept,  we  would  allow 
manufacturers  to  certify  an  engine 
family  early.  For  each  year  of  certifying 
an  engine  family  early,  the  manufacturer 
would  be  able  to  delay  certification  of 
a  smaller  engine  family  by  one  year. 
This  would  be  based  on  the  actual  sales 
of  the  early  family  and  the  projected 
sales  volumes  of  the  late  family:  this 
would  require  no  calculation  or 
accounting  of  emission  credits.  The 
manufacturer  would  verify  that  actual 
sales  are  consistent  with  projected  sales 
at  the  end  of  the  model  year. 

3.  Is  EPA  Proposing  Blud  Sky  Standards 
for  These  Engines? 

We  are  proposing  a  staggered  Blue 
Sky  approach  aligned  with  the 
introduction  of  new  emission  standards. 
In  the  2003  model  year,  manufacturers 
could  certifv'  their  engines  to  the 
requirements  that  apply  starting  in  2004 
to  qualify  for  the  Blue  Sky  designation. 
Since  manufacturers  are  producing 
engines  with  emission-control 
technologies  starting  in  2001,  these 
engines  would  be  available  to  customers 
outside  of  California  desiring  emission 
reductions  or  fuel-economy 
improvements.  We  request  comment  on 
whether  we  should  make  this  available 
to  2002  model  year  engines.  Similarly, 
for  2003  through  2006  model  years, 
manufacturers  could  certify  their 
engines  to  the  requirements  that  start  to 
apply  in  2007.  Finally,  we  propose  to 
set  a  target  of  1.3  g/kW-hr  (1.0  g/hp-hr) 
HC-kNOx  and  3.4  g/kW-hr  (2.5  g/hp-hr) 
CO  as  a  qualifying  level  for  Blue  Sky 
Series  engines  for  all  model  years.  The 
corresponding  field-testing  standards  for 
Blue  Skv  Series  engines  would  be  1.8  g/ 
kW-hr  (1.4  g/hp-hr)  HC-t-NOx  and  5.0  g/ 
kW-hr  (3.8  g/hp-hr)  CO.  We  request 
comment  on  the  level  of  the  voluntary 
standards  starting  in  2007.  We  also 
request  comment  on  the  advantages  of 
additional  labeling  provisions  that 
would  advertise  or  promote  these  low- 
emission  products. 

4.  What  Durability  Provisions  Apply? 

a.  Useful  life.  We  propose  to  set  a 
minimum  useful  life  period  of  seven 
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years  or  until  the  engine  accumulates  at 
least  5,000  operating  hours,  whichever 
occurs  first.  This  figure,  which 
California  ARB  also  adopted,  represents 
an  operating  period  that  is  common  for 
Large  SI  engines  before  they  undergo 
rebuild.  This  also  reflects  a  comparable 
degree  of  operation  relative  to  the  useful 
life  values  of  100,000  to  150,000  miles 
that  apply  to  automotive  engines 
(assuming  an  average  driving  speed  of 
20  to  30  miles  per  hour). 

Some  engines  are  designed  for 
operation  in  severe-duty  applications 
with  a  shorter  expected  lifetime. 
Concrete  saws  in  particular  undergo 
accelerated  wear  as  a  result  of  operating 
in  an  environment  with  high 
concentrations  of  highly  abrasive, 
airborne  concrete  dust  particles.  In  a 
previous  rulemaking,  we  adopted  a 
provision  for  a  manufacturer  to  ask  us 
to  approve  a  useful  life  shorter  than  the 
minimum  period  that  would  otherwise 
apply.  This  shortened  useful  life  would 
be  based  on  information  from 
manufacturers  showing  how  long  their 
engines  typically  operated.  Extending 
that  provision  to  Large  Si  engines  would 
depend  on  a  manufacturer  including 
only  engines  from  severe-duty 
applications  in  a  given  engine  family. 
The  likely  practical  benefits  of 
segregating  severe-duty  engines  would 
be  to  shorten  the  period  for  establishing 
deterioration  factors  and  to  avoid  in-use 
testing  on  engines  that  are  no  longer 
meeting  emission  standards.  We  request 
comment  on  the  appropriate  approach 
to  useful  life  values  for  severe-duty  and 
other  Large  SI  engines.  We  also  request 
comment  on  any  other  limitations  on 
manufacturers'  ability  to  meet  the 
proposed  requirements  that  may  be 
particular  to  severe-duty  engines. 

b.  Warrant}'.  We  are  proposing  that 
manufacturers  provide  an  emission- 
related  warranty  for  at  least  the  first  half 
of  an  engine's  useful  life  (in  operating 
hours)  or  3  years,  whichever  comes  first. 
These  periods  must  be  longer  if  the 
manufacturer  offers  a  longer  mechanical 
warranty  for  the  engine  or  any  of  its 
components;  this  includes  extended 
warranties  that  are  available  for  an  extra 
price.  In  addition,  we  are  proposing  the 
warranty  provisions  adopted  by 
California  ARB  for  high-cost  parts.  For 
emission-related  components  whose 
replacement  cost  is  more  than  about 
$400,  we  are  proposing  a  minimum 
warranty  period  of  at  least  70  percent  of 
the  engine's  useful  life  (in  operating 
hours)  or  5  years,  whichever  comes  first. 
See  §  1048.120  for  a  description  of 
which  components  are  emission-related. 
We  request  comment  on  these  proposed 
warranty  provisions. 


c  Maintenance  instructions  We  are 
proposing  to  apply  minimum 
maintenance  intervals  much  like  those 
established  by  California  ARB  for  Large 
SI  engines.  The  minimum  inter\'ais 
define  how  much  mamtenance  a 
manufacturer  may  specify  to  ensure  that 
engines  are  properly  maintained  for 
staying  within  emission  standards  We 
propose  to  allow  manufacturers  to 
schedule  maintenance  on  the  following 
components  after  4,500  hours  of  \ise; 
catalysts,  fuel  injectors,  electronic 
controls  and  sensors,  and  turbochargers 

There  are  two  areas  of  maintenance 
for  which  we  are  especially  concerned 
The  first  is  related  to  the  durability  of 
oxygen  sensors.  We  recognize  that  if  an 
oxygen  sensor  degrades  or  fails, 
emissions  can  increase  significantly  It 
is  important  to  create  a  strong  incenti\p 
to  use  the  most  durable  oxygen  sensors 
available.  That  is  why  we  are  proposing 
to  apply  the  4.500-hour  minimum 
inter\'al  to  scheduled  maintenanc  e  of 
oxygen  sensors.  We  are  also  proposing 
diagnostic  requirement  to  ensure  that 
prematurely  failing  oxygen  sensors  are 
detected  and  replaced  on  an  as-needed 
basis.  If  operators  would  fail  to  replace 
oxygen  sensors  after  a  fault  signal,  we 
would  not  consider  that  engine  to  be 
properly  maintained  This  would 
invalidate  the  emission-related  warranty 
and  make  the  engine  ineligible  for 
manufacturer  in-use  testing.  We  request 
comment  on  this  approach 

Our  second  area  of  com  ern  is  relrftr(i 
to  the  potential  need  to  clean  LPG  fuel 
mixers.  We  are  aware  that  for  some 
existing  designs,  fuel  mixers  ran 
become  fouled  to  the  point  that  they  are 
unable  to  achieve  proper  control  of  air- 
fuel  ratios.  When  this  occuis.  it  can 
usually  be  remedied  by  simply 
removing  the  mixer  and  cleaning  it 
Chapter  4  of  the  Draft  Regulatory 
Support  Document  describes  this  in 
further  detail,  including  emission  test 
data  showing  that  fuel  systems  can  be 
quite  tolerant  of  deposits  from  fuel 
impurities.  We  request  comment  on  (1) 
additional  test  data  showing  an  effect  of 
mixer  fouling  on  emissions.  (2)  whether 
we  should  add  mixer  cleaning  as  a 
possible  scheduled-maintenance  item. 
and  (3)  how  manufacturers  could  ensure 
that  operators  of  in-use  engines  would 
do  this  cleaning. 

d.  Deterioration  factors  We  are 
proposing  an  approach  that  gives 
manufacturers  wide  discretion  to 
establish  deterioration  factors  for  Large 
SI  engines.  The  general  expectation  is 
that  manufacturers  will  rely  on  emission 
measurements  from  engines  have 
operated  for  an  extended  period,  either 
in  field  service  or  in  the  laboratory  The 
manufacturer  should  do  testing  as 


needed  to  be  (  onmlent  that  their 
engines  will  meet  emission  standards 
under  the  inuse  testing  program  We 
expect  to  review  deterioration  factors  to 
ensure  that  the  projected  deterioration  is 
consistent  with  any  engine  testing  under 
in-use  testing  program.  In  the  first  two 
or  three  years  of  certification,  we  would 
rely  on  manufacturers'  technical 
ludgment  (instead  of  results  from  in-use 
testing   to  appropriately  estimate 
deterioration  factors  to  protect 
themselves  from  the  risk  of 
noncompliance. 

f    In-use  fuel  quality.  Gasoline  used  in 
industrial  applications  is  generally  the 
same  as  that  used  for  automotive 
appli(|r!iini>  Improvements  that  have 
!)eeii  ikad<  to  highway-grade  gasoline 
therefore  carry  over  directly  to  nonroad 
markets  This  helps  manufacturers  be 
sure  t!i,ii  fuel  quality  will  not  degrade 
an  en^Mii  -  "mission-control 
perfnniirtiii  e  after  several  years  of 
sustained  operation. 

In  contrast,  there  are  no  enforceable 
industry  or  government  standards  for 
fuel  quality  for  LPG.  As  a  result.  LPG 
composition  can  vary  widely  Limited 
testing  data  show  that  this  varying  fuel 
quality  has  a  relatively  small  direct 
effect  on  emissions  from  a  closed-lotip 
engine  with  a  catalyst  The  greater 
concern  is  that  fuel  impurities  and 
heav)'-end  hydrocarbons  may  (.ause  an 
accumulation  of  deposits  that  can 
prevent  an  emission-control  system 
from  functioning  properly.  While  an 
engine's  feedback  controls  can 
compensate  for  some  restriction  in  air- 
and  fuel-flow,  deposits  may  eventualh 
prevent  the  engine  from  accuratcl\ 
controlling  air-fuel  ratios  at 
stoichiometry.  In  any  case,  a  routine 
cleaning  step  should  remove  deposits 
and  restore  the  engine  to  proper 
functioning.  We  are  aware  of  no 
systematic  study  of  the  effect  of  these 
deposits  on  in-use  emissions,  either 
from  highway  or  from  nonroad  engines. 
We  request  comment  on  the  following 
things  with  respect  to  the  quality  of  in- 
use  LPG: 

— The  degree  to  which  fuel  quality 
affects  emission  durability,  with 
supporting  data. 
—The  ability  of  the  proposed  diagnostic 
requirements  to  alert  the  operator  to 
the  need  for  maintenance  when  the 
engine  is  no  longer  able  to  control  air- 
fuel  ratios  at  stoichiometry. 
— The  need  for  manufacturers  to  specify 
(led  Hi  IK   if  fuel  systems  as  part  of 
tritnal  I  mission-related  maintenance, 
as  described  above. 
— The  possibility  of  applying  engine 
technology  to  prevent  fuel-related 
deposits. 
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— The  potential  to  develop  an  industn- 
wide  specification  for  in-use  LPG 
motor  fuels. 

— The  costs  and  benefits  of  fuel 
additives  designed  to  prevent  fuel- 
related  deposits  and  how  we  could 
ensure  that  in-use  fuels  consistently 
include  any  appropriate  additives. 

5.  Are  There  Other  Requirements  for 
Large  SI  Engines? 

a.  Crankrase  emissions  Due  to 
blowby  of  combustion  gases  and  \hr 
reciprocating  action  of  the  piston, 
exhaust  emissions  can  accumulate  in 
the  crankcase.  Uncontrolled  engine 
designs  route  these  vapors  directly  to 
the  atmosphere.  We  have  long  required 
that  automotive  engines  prevent 
emissions  from  the  engine's  crankcase. 
Manufacturers  generally  do  this  by 
routing  crankcase  vapors  through  a 
valve  into  the  engine's  air  intake  system 
We  propose  to  require  manufacturers  to 
prevent  crankcase  emissions  from  Large 
SI  engines.  Since  automotive  engine 
blocks  are  already  tooled  for  closed 
crankcases,  the  cost  of  adding  a  valve 
for  positive-crankcase  ventilation  is  \>^rv 
small.  See  the  Draft  Regulatory  Suppnrt 
Document  for  further  discussion  of  the 
costs  and  emission  reductions 
associated  with  crankcase  emissions. 

b  Diagnnsing  malfunctions  W*^ 
propose  to  require  that  Large  SI  engines 
diagnose  malfunctioning  emission- 
control  systems  starting  with  the  2007 
model  year  (see  §  1048.1 10)  Three-way 
catalyst  systems  with  closed-loop 
fueling  control  work  well  only  when  the 
air-fuel  ratios  are  controlled  to  stay 
within  a  narrow  range  around 
stoichiometry  '-'■  Worn  or  broken 
components  or  drifting  calibrations  over 
time  can  prevent  an  engine  from 
operating  within  the  specified  range 
This  increases  emissions  and  can 
significantly  increase  fuel  consumption 
and  engine  wear  The  operator  may  or 
may  not  notice  the  change  in  the  way 
the  engine  operates 

The  proposed  diagnostic  requirement 
focuses  solely  on  maintaining 
stoichiometric  control  of  air-fuel  ratios 
This  kind  of  design  would  detect 
problems  such  as  broken  oxygen 
sensors,  leaking  exhaust  pipes,  fuel 
deposits,  and  other  things  that  would 
require  maintenance  to  keep  the  engine 
at  the  proper  air-fuel  ratio, 

Some  companies  are  already 
producing  engines  with  diagnostit 
systems  that  check  for  consistent  air- 
fuel  ratios.  Their  initiative  supports  the 


'-■'  Stijit  himctn  IS  the  proportion  of  a  mixture  uf 
air  and  fuel  sue  h  'hat  the  hiel  is  fullv  oxidized  with 
no  remairung  oxvuen   For  example,  stoichiometric 
!  ornbu.slion  m  gasoline  engines  typically  occurs  at 
an  air-hiel  ma-.s  rHiui  of  dtxiul  14.7. 


idea  that  diagnostic  monitoring  provides 
a  mechanism  to  help  keep  engines 
tuned  to  operate  properlv.  with  benefits 
for  both  controlling  emissions  and 
maintaining  optimal  performance.  There 
are  currentlv  no  inspection  and 
maintenance  [irograms  for  nonroad 
engines.  s(j  the  most  important  variable 
in  making  the  emission  control  and 
didgnostir  svstems  effective  is  in  getting 
operators  to  repair  the  engine  when  the 
diagnostic  light  comes  on.  This  calls  for 
a  relatively  simple  design  to  avoid  false 
failures  as  much  as  possible.  The 
pnjposed  diagnostic  requirements 
therefore  focus  on  detecting 
inappropriate  air-fuel  ratios,  which  is 
the  most  likely  failure  mode  for  three- 
way  catalyst  systems  We  propose  to 
specify  that  the  malfunction-indicator 
light  should  go  on  when  an  engine 
operates  for  a  full  minute  without 
reaching  a  stoichiometric  air-fuel  ratio. 
If  this  specified  time  is  too  long,  we 
could  be  allowing  extended  open-loop 
operation  with  increased  emission 
levels.  We  request  comment  on  whether 
this  approach  is  appropriate  and 
whether  this  one-minute  period  should 
\)^'  longer  or  shorter  to  provide  timely 
detection  without  causing  false  failures. 
In  addition,  we  request  comment  on  the 
appnipnateness  of  other  malfunction 
indicators,  such  as  a  measuring  the 
frequency  of  crossing  stoichiometry  or 
monitoring  the  voltage  range  of  oxygen 
sensors. 

Some  natural  gas  engines  may  meet 
standards  with  lean-burn  designs  that 
never  approach  stoichiometric 
combustion  While  manufacturers  may 
design  these  engines  to  operate  at 
specific  air-fuel  ratios,  catalyst 
conversion  is  not  as  sensitive  to  air-fuel 
ratio  as  with  stoichiometric  designs.  We 
re(,iuest  f:omment  on  whether  these 
engines  should  shfiw  a  malfunction 
condition  when  departing  from  a 
targeted  air-fuel  ratio,  or  whether  some 
other  parameters  would  more 
appropriately  detect  for  any  possible 
failure  modes. 

For  cars  and  light-duty  trucks,  our 
diagnostic;  system  requirements  call  for 
monitoring  of  misfire  and  reduction  in 
catalyst  conversion  efficiency.  We  are 
not  proposing  these  additional 
diagnostic  features  for  nonroad  Large  SI 
engines.  Requiring  misfire  and  catalyst 
conversion  monitoring,  which  are  more 
difficult  to  detect,  would  require 
extensive  development  effort  to  define 
appropriate  failure  thresholds  and  for 
manufacturers  to  design  systems  to 
avoid  false  failures  and  false  positive 
detection  In  the  context  of  this 
rulemaking,  which  proposes  initial 
standards  for  nonroad  Large  SI  engines, 
we  believe  it  is  important  for 


manufacturers  to  design  engines  for  low 
emissions  before  taking  the  step  of 
designing  a  thorough,  complex 
diagnostic  system.  We  believe  that 
monitoring  air-fuel  ratio  will  achieve 
the  majority  of  the  benefit  available 
from  diagno.stic  systems  at  a  reasonable 
cost.  Moreover,  without  a  corresponding 
inspection-and  -maintenance  program, 
operators  are  most  likely  to  respond  to 
diagnostic  warnings  with  a  system  that 
is  clear  and  simple. 

An  example  illustrates  a  typical 
scenario.  One  forklift  operator  driving 
an  LPG-powered  lift  truck  with  three- 
way  cataly.st  and  closed-loop  electronic 
controls  noticed  that  he  was  able  to  run 
two  hours  shorter  than  usual  on  a 
standard  tank  of  fuel.  Since  power 
characteristics  were  not  noticeably 
affected,  the  operator  had  done  no 
maintenance  or  investigation  to  correct 
the  problem.  Simply  replacing  the 
defective  oxygen  sensor  restored  the 
engine  to  its  original  level  of 
performance  (for  fuel  consumption  and 
emission  control).  A  diagnostic  light 
would  serve  to  alert  operators  that  the 
engine  needs  attention  and  would 
provide  help  in  identifying  any  specific 
parts  causing  the  problem.  Since  the 
basic  function  of  a  three-way  catalyst 
system  is  generally  consistent  with 
power  and  fuel-economy 
considerations,  operators  would  have 
good  reason  to  respond  to  a  diagnostic 
light. 

The  automotive  industry  has 
developed  a  standardized  protocol  for 
diagnostic  systems,  including  hardware 
specifications,  and  uniform  trouble 
codes.  Some  of  these  will  apply  to 
nonroad  engines,  but  some  will  not.  In 
the  proposed  regulations  we  reference 
standards  adopted  by  the  International 
Organization  for  Standardization  (ISO) 
for  automotive  systems.  If  these 
standards  do  not  apply  to  the  simpler 
diagnostic  design  proposed  for  Large  SI 
engines,  we  encourage  engine 
manufacturers  to  cooperate  with  each 
other  and  with  other  interested 
companies  to  develop  new  standards 
specific  to  nonroad  engines. 

As  described  in  the  proposed 
regulatory  text,  the  malfunction  light 
should  go  on  when  the  system  detects 
a  malfunction  and  must  stay  on  until 
the  engine  is  serviced  or  until  the 
engine  returns  to  consistent,  normal 
operation.  Stored  diagnostic  trouble 
codes  would  identify  as  closely  as 
possible  the  cause  of  the  malfunction, 
which  could  then  be  read  by  any 
qualified  technician. 

We  request  comment  on  these 
proposed  diagnostic  system 
requirements. 
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c.  Evaporative  errissions.  Evaporative 
emissions  occur  when  fuel  evaporates 
and  is  vented  into  the  atmosphere.  They 
can  occur  while  an  engine  or  vehicle  is 
operating  and  even  while  it  is  not  being 
operated.  Among  the  factors  that  affect 
evaporative  emissions  are; 

•  Fuel  metering  (fuel  injectors  or 
carburetor). 

•  The  degree  to  which  fuel  permeates 
fuel  lines  and  fuel  tanks. 

•  Proximity  of  the  fuel  tank  to  the 
exhaust  system  or  other  heat  sources. 

•  Whether  the  fuel  system  is  sealed 
and  the  pressure  at  which  fuel  vapors 
are  ventilated. 

In  addition,  some  gasoline  fuel  tanks 
may  be  exposed  to  heat  from  the  engine 
compartment  and  high-temperature 
surfaces  such  as  the  exhaust  pipe.  In 
extreme  cases,  fuel  can  start  boiling. 
producing  ver\'  large  amounts  of 
gasoline  vapors  vented  directly  to  the 
atmosphere. 

Evaporative  emissions  from  Large  SI 
engines  and  the  associated  equipment 
represent  a  significant  part  of  their 
overall  hydrocarbon  emissions.  The 
magnitude  of  evaporative  emissions 
varies  widely  depending  on  the  engine 
design  and  application.  LPG-fueled 
equipment  generally  has  very  low- 
evaporative  emissions  because  of  the 
tightly  sealed  fuel  system.  At  the  other 
extreme,  carbureted  gasoline-fueled 
equipment  can  have  high  rates  of 
evaporation.  Southwest  Research 
Institute  measured  emissions  from 
several  gasoline-fueled  l.arge  SI  engines 
and  found  them  to  var>-  from  about  12 
g/dav  up  to  almost  100  g/day.'-*'  This 
studv  did  not  take  into  account  the 
possibility  of  unusually  high  fuel 
temperatures  during  engine  operation, 
as  described  further  below. 

We  are  proposing  to  require  basic 
measures  to  reduce  evaporative 
emissions  from  gasoline-fueled  Large  SI 
engines.  The  usual  approach  to 
regulating  emissions  from  nonroad  and 
other  mobile  engines  is  to  define  a 
measurement  procedure  and  adopt 
numerical  limit  values  (or  standards) 
that  together  determine  a  minimum 
required  level  of  performance. 
Manufacturers  are  then  free  to  use  any 
kind  of  technology  to  meet  these 
performance  standards. 

Since  the  Act  directs  us  to  first 
consider  regulating  nonroad  engines 
with  standards  similar  to  those  that 
applv  to  motor  vehicles,  we  must 
consider  test-based  evaporative 
emission  standards  that  would  be 


comparable  to  those  for  automobiles. 
However,  we  have  practical  (.oncerns 
with  requiring  that  approach  as  the  unly 
option  for  manufacturers.  These 
concerns  relate  primarily  tn  the 
nnnint(?grated  nature  of  these  industries 
and  the  wide  variet\-  of  applications  in 
which  the  engines  are  used   Some 
manufacturers  could  fate  difficulties 
certif\'ing  to  specific  numerical 
emission  levels  because  of  the  large 
variation  in  fuel  system  components 
needed  to  fit  the  manv  varied  kinds  nf 
equipment.  While  a  test-based  staiidani 
may  be  feasible,  we  believe  we  should 
allow  the  use  of  other  cf)St-effectu  c 
approaches  that  could  be  more 
appropriate  for  this  industPi'. 

We  propose  to  adopt  an  evaporative 
emission  standard  of  0.2  grams  per 
gallon  of  fuel  tank  capacity  for  heating 
a  fuel  tank  from  72    to  96    F  We  further 
propose  that  manufacturers  can  reh  on 
a  design-based  certification  instead  of 
measuring  emissions  by  adopting  one  of 
the  designs  described  in  this  paragraph. 
We  have  identified  four  technologies 
that  would  adequately  prevent 
evaporati\e  emissions  to  show 
compliane:e  with  the  proposed 
evaporative  emission  standard   First, 
pressurized  fuel  tanks  control 
evaporative  emissions  by  suppressing 
vapor  generation  In  its  standards  for 
industrial  trucks  operating  in  c  ertain 
environments.  Underwriters 
Laboratories  requires  that  trucks  use 
self-closing  fuel  caps  with  tanks  that 
stav  sealed  to  prevent  e\aporative 
losses:  venting  is  allowed  for  positive 
pressures  above  psi  or  for  vacuum 
pressures  of  at  least  1  .t  psi  '-"  An\ 
Large  SI  engines  or  vehicles  operating 
with  these  pressures  would  satisf\  the 
certification  requirements  Second,  for 
applications  where  such  high  fuel  tank 
pressures  are  undesirable 
manufacturers  could  instead  reh  nn  an 
air  bladder  inside  the  fuel  tank  that 
changes  in  volume  to  keep  the  system 
in  equilibrium  at  atmospheric 
pressure.'-**  Third,  an  automotive-type 
svstem  that  stores  fuel  tank  vapors  for 
burning  in  the  engine  would  be  another 
alternative  technology   Finallv. 
collapsible  bladder  tanks,  which  change 
in  volume  to  prevent  generation  of  a 
vapor  space  or  vapor  emissions,  are  also 
commerciallv  available.  Also,  similar  to 


•■^•^ 'Mpasurement  of  Evaporaliw  Emissions  from 
Off-Road  Equipmont."  by  lames  N  Cdrroll  and  )pff 
I.  While.  Southwest  Researrh  Institute  (.SwRI  f)»- 
1076).  November  1998.  Docket  ,\-20(X)-(ll. 
document  II-A-10 


'-'■■Indu.vt.'irt!  TriH.ks,  liilfrn.il  ('.ombustion 
EiiKine-Poweri'ii.'   ri.S.SH.  ninth  edition,  lune  28. 
m9«S,  para^^lph^  2b  1  thmugh  2b  4.  Docket  A- 
200CM)I    iio(  umenl  ll-A-28   .See  Section  XI. E  for 
our  <  onsideration  of  uu  orporating  the  VL 
^e<^ui^emenl^  into  our  regulations  by  reference 

''"  'Ne«  Evaporative  Control  Svstpm  for  Gasoline 
Tanks."  EPA  Memorandum  from  Charles  Moulis  to 
Cleiin  Fas-savant   Man  h  1.  2tXll,  Dot.ket  A-200O- 
01.  document  II-B-lb 


the  Llnder\\ Titers  laboratories' 
r.'(juirement,  we  are  proposing  that 
manii{a(  turers  must  use  self-closing  or 
tethered  fuel  caps  to  ensure  that  fuel 
tanks  designed  to  hold  pressure  are  not 
inadvertently  left  exposed  to  the 
atmosphere.  Section  1048  105  of  the 
proposed  regulations  describes  these 
design  specifications  in  greater  detail. 
We  request  comment  on  these 
approdc  hes  and  on  whether  we  should 
consider  tank  insulation  as  an 
alternative  or  complementary  strategy 
for  meeting  the  proposed  requirements 
on  a  design  basis. 

In  addition,  we  propose  to  require 
that  engine  manufacturers  use  (or 
specif}'  that  equipment  manufacturers 
installing  their  engines  use)  fuel  lines 
meeting  the  industry  performance 
standard  for  permeation-resistant  fuel 
lines  developed  for  motor  vehicles.'^" 
While  metal  fuel  lines  do  not  have 
problems  with  permeation, 
manufacturers  should  use  discretion  in 
selecting  materials  for  grommets  and 
valves  connecting  metal  components  to 
avoid  high-permeation  materials. 
Evaporative  emission  standards  for 
motor  vehicles  have  led  to  the 
development  of  a  wide  variety  of 
permeation-resistant  polymer 
components 

Finalh    manufacturers  can  take  steps 
to  reduce  fuel  temperatures  during 
operation.  The  use  of  fuel  injection  and 
the  dssoc  Idled  rec  irc  ulating  fuel  lines 
and  in-tank  fuel  pumps  may  even 
increase  the  heat  load  into  the  fuel  tank, 
which  would  tend  to  increase  emission 
rates  generally  and  may  increase  the 
cKcurrence  of  fuel  boiling.  The 
Underwriters  Laboratories  specification 
for  forklifts  attempts  to  address  this 
(  nncern  through  a  specified  maximum 
fuel  tetnperalure.  but  the  current  limit 
does  nut  present  fuel  boiling.'^"  We  are 
proposing  ■>  M,fii(lrtrd  that  prohibits  fuel 
boiling  liuriiii!  i  i  ntinuous  operation  at 
30"  C  (86^  F).  Engine  manufacturers 
would  have  to  incorporate  designs  that 
reduce  the  heat  load  to  the  fuel  tank  to 
prevent  boiling  For  companies  that  sell 
loose  engines,  this  may  involve 
instructions  to  equipment 
manufac  turers  to  help  ensure,  for 
example,  that  fuel  tank  surfaces  are 
exposed  to  ambient  air  rather  than  to 
exhaust  pipes  or  direct  engine  heat. 
Engine  manufacturers  may  specifi."  a 
maximum  fuel  temperature  for  the  final 
installation.  Such  a  temperature  limit 
should  be  well  below  53°  C  (128°  F),  the 


'^"SAE  12260  •'Nonmetallic  Fuel  .System  Tubing 
with  One  or  More  Uvers."  November  1996. 

'■"ULASe.  paragraph  19  1.1,  Docket  A-2000-01. 
document  Il-A-28. 
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temperature  at  which  summer-grade 

gasoline  (9  RVP)  typically  starts  boiling. 

An  additional  source  of  evaporative 
emissions  is  from  carburetors 
Carburetors  often  havo  high  hot  soak 
emissions  (immediatel\-  after  engine 
shutdown).  We  expect  manufacturers  to 
convert  carbureted  designs  to  fuel 
injection  as  a  result  of  the  proposed 
exhaust  emission  standards  VVhile  we 
are  not  proposing  to  mandate  this 
technology,  we  believe  the  need  to 
reduce  exhaust  emissions  will  cause 
engine  manufacturers  to  use  fuel 
injection  on  all  gasoline  engines  This 
change  alone  would  eliminate  most  hot 
soak  emissions  We  request  commimt  on 
whether  the  procedure  described  in  the 
previous  paragraphs  would  require  fuel 
injection.  In  addition,  we  request 
comment  on  the  possibilitv  of  meeting 
the  2007  exhaust  emission  standards 
with  carbureted  engines 

Engine  manufacturers  using  design- 
based  certificatitm  would  need  to 
describe  in  the  application  for 
certification  the  selected  design 
measures  and  specifications  to  address 
evaporative  losses  from  gasoline-fueled 
engines.  For  loose-enginp  sales,  this 
would  inf:lude  emissinn-rflated 
installation  instructions  that  the  engine 
manufacturer  would  give  to  equipment 
manufacturers 

With  the  rpad\-  d\'aildbilitv  of 
automotive  technologv  and  th*' 
development  effort  alreadv  in  place  to 
meet  Underwriters  Laboratories' 
requirements,  we  believ:'  the  proposed 
evaporative-control  provisions  w(ju!d 
not  pose  a  major  development  burden  in 
most  cases.  We  expect  manufacturers 
generallv  to  meet  the  proposed 
evaporative  requirements  with  low-cost, 
off-the-shelf  technologies.  Individual 
engines  may  need  somewhat  more 
development  effort  to  ensure 
c:ompliance,  but  the  hardware  and 
testing  rusts  would  be  minimal.  We 
estimate  an  average  cost  of  about  SIO 
per  engine  for  those  engines  that  would 
be  subiect  to  evaporativt'-cmission 
standards.  Once  this  program  is  fully 
phased  in,  we  estimate  over  7.500  tons 
of  HC  reductions  annuallv  See  the  Draft 
Regulatorv  Support  Document  for 
further  information  about  the  estimated 
costs  and  benefits  of  evaporative 
emission  controls. 

Reducing  evaporative  losses  would 
not  only  provide  health  and  safetv 
advantages,  but  would  contribute  to 
overall  fuel  savings  fnjm  Large  SI 
engines  We  request  comment  on  the 
proposed  measures  to  control 
e\aporative  emissions,  including  the 
potential  cost  and  effectiveness  of  (1)  an 
evaporative  emission  standard  at  0  2  g/ 
gal  of  fuel,  (2)  the  optional  design 


standards,  and  (3)  the  proposed  fuel-line 
and  fuel-temperature  requirements.  We 
also  request  comment  on  any  additional 
or  complementary  approaches. 

D.  Proposed  Testing  Requirements  and 
Supplemental  Emission  Standards 

1.  What  Duty  Cycles  Would  Be  Used  To 
Measure  Emissions? 

For  2004  through  2006  model  years, 
we  are  proposing  to  use  the  same 
steady-state  duty  cycles  adopted  by 
California  ARB,  For  most  engines  this 
involves  the  testing  based  on  the  ISO  C2 
duty  cycle,  with  a  separate  duty  cycle 
for  constant-speed  applications  based 
on  the  ISO  02  duty  rvcle.  These  duty 
cycles  are  describt-d  further  below. 

Starting  in  2007,  we  are  proposing  an 
expanded  set  of  duty  cycles,  again  with 
separate  treatment  for  variable-speed 
and  constant-speed  applications.  These 
duty-cycles  are  each  f:omprised  of  three 
segments;  (1)  A  warm-up  segment.  (2)  a 
transient  segment,  and  (.3)  a  steady-state 
segment.  Each  of  these  segments, 
described  briefly  in  this  section,  include 
specifications  for  the  speed  and  load  of 
the  engine  as  a  function  of  time. 
Measured  emissions  during  the 
transient  and  steady-state  segments 
must  meet  the  emission  standards  that 
apply.  In  general,  the  proposed  duty- 
cycles  are  intended  to  include 
representative  operation  from  the  wide 
variety  of  in-use  applications  This 
includes  highly  transient  low-speed 
forklift  operation,  constant-speed 
operation  of  portable  equipment,  and 
intermediate-speed  vehicle  operation. 
Chapter  4  of  the  Draft  Regulatory 
Support  Document  describes  the  duty 
cycles  in  greater  detail.  We  request 
comment  on  the  proposed  duty  cycles 

Ambient  temperatures  in  the 
laboratory'  must  be  between  20""  and  .30 
C  (68  and  86'  F)  during  duty-cycle 
testing.  This  improves  the  repeatability 
of  emission  measurements  when  the 
engine  runs  through  its  prescribed 
operation.  We  nevertheless  expect 
manufacturers  to  design  for  controlling 
emissions  under  broader  ambient 
conditions,  as  described  in  Section 
IV. D. 5. 

The  warm-up  segment  begins  with  a 
cold-start.  This  means  that  the  engine 
should  be  very  near  room  temperature 
before  the  test  cycle  begins  Once  the 
engine  is  started,  it  would  be  operated 
over  the  first  5  minutes  of  the  specified 
transient  duty  cycle  without  emission 
measurement.  The  engine  then  idles  for 
30  seconds  before  starting  the 
prescribed  transient  cycle.  The  purpose 
of  the  warm-up  segment  is  to  bring  the 
engine  up  to  normal  operating 
temperature  in  a  standardized  way.  The 


3-minute  warm-up  period  allows 
enough  time  for  engine-out  emissions  to 
stabilize,  for  the  catalyst  to  warm  up 
enough  to  become  active,  and  for  the 
engine  to  start  closed-loop  operation. 
This  serves  as  a  defined  and  achievable 
target  for  the  design  engineer  to  limit 
cold-start  emissions  to  a  relatively  short 
period. 

The  transient  segment  of  the  general 
duty  cycle  is  a  composite  of  forklift  and 
welder  operation.  This  duty  cycle  was 
developed  by  selecting  segments  of 
measured  engine  operation  from  two 
forklifts  and  a  welder  as  they  performed 
their  normal  functions.  This  transient 
segment  captures  the  wide  variety  of 
operation  from  a  large  majority  of  Large 
SI  engines.  Emissions  measured  during 
this  segment  are  averaged  over  the 
entire  transient  segment  to  give  a  single 
value  in  g/kW. 

Steady-state  testing  consists  of  engine 
operation  for  an  extended  period  at 
several  discrete  speed-load 
combinations.  Associated  with  these 
test  points  are  weighting  factors  that 
allow  a  single  weighted-average  steady- 
state  emission  level  in  g/kW.  The 
principal  duty  cycle  is  based  on  the  ISO 
C2  cycle,  which  has  five  modes  at 
various  intermediate  speed  points,  plus 
one  mode  at  rated  speed  and  one  idle 
mode.  The  combined  intermediate- 
speed  points  at  10.  25.  and  50  percent 
account  for  over  70  percent  of  the  total 
modal  weighting.  While  any  steady-state 
duty  cycle  is  limited  in  how  much  it  can 
represent  operation  of  engines  that 
undergo  transient  operation,  the 
distribution  of  the  C2  modes  and  their 
weighting  values  aligns  significantly 
with  expected  and  measured  engine 
operation  from  Large  SI  engines.  In 
particular,  these  engines  are  generally 
not  designed  to  operate  for  extended 
periods  at  high-load,  rated  speed 
conditions.  Field  measurement  of 
engine  operation  shows,  however,  that 
forklifts  operate  extensively  at  lower 
speeds  than  those  included  in  the  C2 
duty  cycle.  While  we  believe  the  test 
points  of  the  C2  duty  cycle  are 
representative  of  engine  operation  from 
many  applications  of  Large  SI  engines, 
supplementing  the  steady-state  testing 
with  a  transient  duty  cycle  is  necessary 
to  adequately  include  engine  operation 
charac:teristic  of  what  occurs  in  the 
field. 

Engines  such  as  generators,  welders, 
compressors,  and  pumps  are  governed 
to  operate  only  at  a  single  speed  with 
varying  loads.  We  are  proposing  a 
combination  of  transient  and  steady- 
state  testing  that  applies  specifically  to 
constant-speed  engines.  The  transient 
duty-cycle  segment  includes  20  minutes 
of  engine  operation  based  on  measured 
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welder  operation.  We  expect  to  propose 
this  same  transient  duty  cycle  for 
constant-speed  nonroad  diesel  engines. 
Manufacturers  would  also  test  constant- 
speed  Large  SI  engines  with  steady-state 
operation  based  on  the  ISO  D2  duty 
cycle,  which  specifies  engine  operation 
at  rated  speed  with  five  different  load 
points.  This  same  steady-state  duty 
cycle  applies  to  constant-speed, 
nonroad  diesel  engines.  Emission  values 
measured  on  the  D2  duty  cycle  are 
treated  the  same  as  values  from  the  C2 
duty  cycle;  the  same  numerical 
standards  apply  to  both  cycles. 
Manufacturers  selling  engines  for  both 
constant-speed  and  variable-speed 
applications  would  omit  the  constant- 
speed  transient  test,  since  that  operation 
is  included  in  the  general  transient  test. 

We  are  concerned  that  engines 
certified  with  the  C2  duty  cycle  may  be 
installed  in  constant-speed  applications: 
or,  similarly  that  engines  certified  with 
the  D2  duty  cycle  may  be  installed  in 
variable-speed  applications.  Since  the 
C2  cycle  includes  very  little  operation  at 
rated  speed,  it  is  not  effective  in 
ensuring  control  of  emissions  for 
constant-speed  engines.  The  D2  cycle  is 
even  less  capable  of  predicting  emission 
performance  from  variable-speed 
engines.  To  address  this,  we  are 
proposing  that  manufacturers  routinely 
test  engmes  on  both  the  C2  and  D2  duty 
cvcles.i  ''  Manufacturers  selling  only  a 
variable-speed  or  only  constant-speed 
engines  in  an  engine  family  would  be 
allowed  to  omit  testing  with  the  dut\ 
cvcle  that  would  not  apply.  With  a  more 
limited  certification,  however,  we 
would  require  the  manufacturer  to  add 
information  to  the  engine  label  and  anv 
emission-related  in.stallation 
instructions  to  clarif\'  that  the  engine 
has  a  limited  certification.  We  request 
comment  on  this  approach  to  variable- 
and  constant-speed  engines. 

Some  diesel-derived  engines 
operating  on  natural  gas  with  power 
ratings  up  to  1,500  or  2,000  kW  may  be 
covered  bv  the  proposed  emission 
standards.  Engine  dynamometers  with 
transient-control  capabilities  are 
generally  limited  to  testing  engines  up 
to  500  or  600  kW.  We  propose  at  this 
time  to  waive  emission  standards  and 
testing  requirements  related  to  transient 
duty  cycles  for  engines  above  560  kW 
We  would  likely  review  this  provision 
for  Large  SI  engines  once  we  have 
reached  a  conclusion  on  the  same  issue 
for  nonroad  diesel  engines.  We  would 
expect  to  treat  both  types  of  engines  the 
same  way.  Note  that  the  field-testing 


'"  It  would  not  be  necessary  to  rpp«at  Ihf  wiirni- 
up  and  transisent  segments  for  additional  stead\ 
stale  dutv  rx  les 


emission  standards  still  apply  to 
engines  that  don't  certif\-  to  transient 
duty-cycle  standards 

2.  What  Fuels  Would  Be  I'sed  Dunnti 
Emission  Testing' 

For  gasoline- fueled  Large  SI  engines. 
we  are  proposing  to  use  the  same 
specifications  we  have  adopted  for 
testing  gasoline-fueled  highway  vehicles 
and  engines.  This  includes  the  revised 
specification  to  cap  sulfur  levels  at  80 
ppm  (65  FR  6698.  Februar>  10,  2000). 

For  LPG  and  natural  gas.  we  are 
proposing  to  use  the  same  specifications 
adopted  by  California  ARB.  We 
understand  that  in-use  fuel  quality  for 
LPG  and  natural  gas  vanes  signifit  antK 
in  different  parts  of  the  c;ountry  and  at 
different  times  of  the  year.  Not  all  in-use 
fuels  outside  California  meet  California 
.A.RB  specifications  for  certification  fuel, 
but  fuels  meetmg  the  California 
specifications  are  nevertheless  uideh 
available  Test  data  show  that  LPG  fuels 
with  a  much  lower  propane  (  ont'-nt 
have  only  slightlv  higher  N()\  and  CO 
emissions  (see  Chapter  4  of  the  Draft 
Regulatory  Support  Document  for 
additional  information)  These  data 
support  our  belief  that  engines  certified 
using  the  specified  fuel  will  achieve  the 
desired  emission  reduction  for  a  wide 
range  of  in-use  fuels 

Unlike  California  .\RB.  we  propose  to 
applv  the  fuel  specifications  to  testing 
only  for  emission  measurements,  not  to 
service  accumulation.  We  propose  to 
allow  service  accunuilatioii  betwt^en 
emission  tests  with  (  erlific  atmn  fuel  or 
any  commercially  available  fuel  of  the 
appropriate  type  We  would  similarlv 
allow  manufacturers  to  choose  betu  cen 
certification  fuel  and  an\  c  onimen  lal 
fuel  for  in-use  measurements  tu  shuu 
compliance  with  field-testing  emission 
standards 

We  request  comment  on  appropriate 
fuel  specifications  for  all  tvpes  of  engine 
testing. 

3.  Are  There  Propos«'(i  Production-Line 
Testing  Provisions  for  Large  SI  Engines? 

The  provisions  described  in  Section 
I1I.C.4  apply  to  Large  SI  engines.  These 
proposed  requirements  an>  consistent 
with  those  adopted  hv  California  .XRB 
One  new  issue  specific  to  l^rge  SI 
engines  relates  to  the  duty  cycles  for 
measuring  emissions  from  produrtion- 
line  engines. 

For  routine  production-line  testing. 
we  propose  to  require  emission 
measurements  only  with  the  steady- 
state  dutv  cycles  used  for  certification 
Due  to  the  cost  of  sampling  equipment 
for  transient  engine  operation,  we  are 
not  proposing  to  require  routine 
transient  testing  of  production-line 


engines.  We  believe  that  steady-state 
emission  measurements  will  give  a  good 
mlii  .ill   n  (if  manufacturers'  ability  to 
hwiii!  iTit;ini'v  ( (tnsistent  with  the 
pnt  itvpr'-    11  which  their  certification 
iidt.i  ,ut'  iMM(i  We  also  propose. 
h  iwt'\Hi   \,.  reserve  the  right  to  direct  a 
manufai  turer  to  measure  emissions  with 
a  tr.in>;iint  duty  cycle  if  we  believe  it  is 
aj)firii[iriate  One  indication  of  the  need 
for  this  transient  testing  would  be  if 
steady-state  emission  levels  from 
production-line  engines  are  significantly 
higher  than  the  emission  levels  reported 
in  the  application  for  certification  for 
that  engine  family.  For  manufacturers 
with  the  capability  of  measuring 
transient  emission  levels  at  the 
production  line,  we  would  recommend 
doing  transient  tests  to  better  ensure 
that  in-use  tests  will  not  reveal 
problems  in  controlling  emissions 
during  transient  operation. 
Manufacturers  would  not  need  to  make 
any  measurements  to  show  that 
production-line  engines  can  meet  field- 
testing  emission  standards. 

We  request  comment  on  all  aspects  of 
the  proposed  production-line  testing 
requirements,  including  engine 
sampling  rates  and  options  for  using 
alternative  testing  methods. 

4.  Are  There  Proposed  In-Use  Testing 
Provisions  for  Large  SI  Engines? 

While  the  certification  and 
production-line  compliance 
requirements  are  important  to  ensure 
that  engines  are  designed  and  produced 
in  compliance  with  established 
emission  limits,  there  is  also  a  need  to 
confirm  that  manufacturers  build 
engines  with  sufficient  durability  to 
meet  emission  limits  as  they  age  in 
service.  Consistent  with  the  California 
ARE  program,  we  are  proposing  to 
require  engine  manufacturers  to  conduct 
emission  tests  on  a  small  number  of 
field-aged  engines  to  show  they  meet 
emission  standards. 

Under  the  proposed  program,  we  may 
generally  select  up  to  25  percent  of  a 
manufacturer's  engine  families  in  a 
given  year  to  be  subject  to  in-use  testing 
(see  Table  IV.D-1).  Most  companies 
would  need  to  test  at  most  one  engine 
family  per  year.  Manufacturers  may 
( tmduct  in-use  testing  on  any  number  of 
additional  engine  families  at  their 
discretion  We  request  comment  on  this 
maximum  rate  of  testing  engines  under 
the  proposed  in-use  testing  program. 
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Table  IV.D-i.— Maximum  In-Use 
Testing  Rate 


Number  of  engine  families  for  a 

manufacturer 


Maximum 

number  of 

families 

subject  to 

in-use  test- 


ing  eacn 
year 

1  

2 

3 

4 

5 

6 

7 

8 

2 

9 

2 

10 

2 

11 

2 

12 

3 

We  are  also  proposing  that 
manufacturers  in  unusual  circumstances 
have  the  ability  to  develop  an  alternate 
plan  to  hilfill  any  in-use  testing 
obligations,  consistent  with  a  similar 
program  we  have  adopted  for  outboard 
and  personal  watercraft  marine  engines 
These  circumstances  include  total  sales 
for  an  engine  family  below  200  per  vear, 
installation  only  in  applications  where 
testing  IS  not  possible  without 
irreparable  damage  to  the  vehicle  or 
engine,  or  any  other  unique  feature  that 
prevents  full  emission  measurements 
We  request  comment  on  these 
provisions. 

While  this  flexibilitv  for  alternate 
measurements  would  be  available  to 
small-volume  manufacturers,  we  also 
request  comment  on  applying  in-use 
testing  requirements  to  very  small- 
volume  engine  families  in  general. 
While  the  proposed  regulations  would 
allow  us  to  select  an  engine  familv  every 
year  from  an  engine  manufacturer,  there 
are  several  reasons  why  small  volume 
manufacturers  could  expect  a  less 
demanding  approach.  These 
manufacturers  may  have  only  one  or 
two  engine  families  If  a  manufacturer 
shows  that  an  engine  family  meets 
emission  standards  in  an  in-use  testing 
exercise,  that  could  provide  adequate 
data  to  show  compliance  for  that  engine 
family  for  a  number  of  years,  provided 
the  manufacturer  continues  to  produce 
those  engines  without  significantlv 
redesigning  them  in  a  way  that  could 
affect  their  in-use  emissions 
performance  and  that  we  do  not  have 
other  reason  to  suspect  noncompliance. 
Also,  where  we  had  comfort  that  a 
manufacturer's  engines  were  likelv  in 
good  in-use  compliance,  we  would 
generally  take  the  approach  of  selectini; 
engine  families  based  on  some  degree  of 
proportionality.  To  the  extent  that 


manufacturers  produce  a  smaller  than 
average  proportion  of  engines,  they 
could  expect  that  we  would  select  their 
engine  families  less  frequently, 
especially  if  other  available  data  pointed 
toward  clear  in-use  compliance. 

We  are  also  proposing  that 
manufacturers  in  unusual  circumstances 
have  the  abilitv  to  develop  an  alternate 
plan  to  fulfill  any  in-use  testing 
obligations.  These  include  total  sales  for 
an  engine  family  below  200  per  year, 
installation  imlv  in  applications  where 
testing  IS  not  possible  without 
irreparable  damage,  or  any  other  unique 
feature  that  prevents  full  emission 
measurements.  We  request  comment  on 
these  provisions  While  this  flexibility 
would  be  available  to  small-volume 
manufacturers,  we  also  request 
c;omment  on  applying  in-use  testing 
requirements  to  these  companies  in 
general   WhiU'  the  proposed  regulations 
would  allow  us  select  an  engine  family 
every  year  from  an  engine  manufacturer, 
there  are  reasons  why  these  companies 
could  expect  a  less  demanding 
approach.  First,  to  avoid  unfair 
treatment  of  individual  manufacturers, 
we  would  generallv  take  the  approach  of 
selecting  engine  families  based  on  some 
degree  of  proportionality.  To  the  extent 
that  manufacturers  produce  a  smaller 
than  average  proportion  of  engines,  they 
i:r)uld  expect  that  we  would  select  their 
engine  families  less  frequently  In 
addition,  our  experience  in 
implementing  a  comparable  testing 
program  for  recreational  marine  engines 
provides  a  history  of  how  we  implement 
in-use  testing  requirements. 

Engines  can  be  tested  one  of  two 
ways.  First,  manufacturers  can  remove 
engines  from  vehicles  or  equipment  and 
test  the  engines  im  a  laboratory 
dynamometer  using  certification 
procedures  For  2004  through  2006 
model  year  engines,  this  would  be  the 
same  steadv-state  duty  cycle  used  for 
certification;  manufacturers  may 
optionally  test  engines  on  the 
dynamometer  under  transient  operating 
conditions.  For  2007  and  later  model 
year  engines.  manufaf:turers  must  test 
engines  using  both  steady-state  and 
transient  duty  cycles,  as  in  certification. 

Sec:ond.  manufar;turers  may  use  the 
proposed  equipment  and  procedures  for 
testing  engines  without  removing  them 
from  the  equipment  (refe'rred  to  in  this 
document  as  field-testing).  See  Section 
IV  D  .5  for  a  more  detailed  description  of 
how  to  measure  emissions  from  engines 
during  normal  operation  in  the  field. 
Since  engines  operating  in  the  field 
cannot  be  controlled  to  operate  on  a 
specific:  duty  cycle,  compliance  would 
be  demonstrated  by  comparing  the 
measured  emission  levels  to  the 


proposed  field-testing  emission 
standards,  which  would  have  higher 
numerical  value  to  account  for  the 
possible  effects  of  different  engine 
operation.  Because  the  engine  operation 
can  be  so  variable,  however,  engines 
tested  to  show  compliance  only  with  the 
field-testing  emission  standards  would 
not  be  eligible  to  participate  in  the  in- 
use  averaging,  banking,  and  trading 
program  {described  below). 

We  could  give  directions  to  include 
specific  types  of  normal  operation  to 
confirm  that  engines  are  controlling 
emissions  in  real  operation.  For 
example,  for  testing  to  show  compliance 
with  field-testing  emission  standards, 
we  may  identify  specific  types  of 
operation  on  specific  days  or  times  to 
sample  emissions,  as  long  as  these  fall 
within  the  range  of  normal  operation  for 
the  application.  Dynamometer  testing 
might  include  operation  over  a  torque- 
speed  trace  measured  from  any 
appropriate  equipment.  If  we  don't 
provide  specific  direction, 
manufacturers  would  use  their 
discretion  to  show  that  engines  comply 
with  the  field-testing  standards,  much 
like  for  certification  (see  Section  IV. D. 5). 

Along  with  the  in-use  testing 
program,  we  are  proposing  an  in-use 
credit  program  designed  to  reduce 
compliance  cost  without  reducing 
environmental  benefits.  The  program 
would  provide  manufacturers  with 
fiexibility  in  addressing  potential  in-use 
noncompliance  in  a  way  that  we  agree 
would  avoid  the  need  for  a 
determination  of  nonconformity  under 
Clean  Air  Act  section  207(c).  and 
thereby  avoid  a  recall.  Participation  in 
this  program  would  be  voluntary. 

The  flexibility  of  the  proposed  in-use 
credit  program  is  appropriate  given  the 
particular  circumstances  of  the  Large  SI 
engine  industry.  For  an  engine  family 
failing  in-use  testing,  we  believe 
recalling  the  nonconforming  engines 
may  be  particularly  burdensome  and 
impractical  for  this  industry,  mainly 
due  to  the  difficulty  of  tracking  the 
nonconforming  engines.  Recalling  the 
engines  would  therefore  require 
substantial  resources,  yet  may  not  be 
highly  effective  in  remedying  the  excess 
emissions. 

Clean  Air  Act  section  213  requires 
engines  to  comply  with  emission 
standards  throughout  their  regulatory- 
useful  lives,  and  section  207  requires  a 
manufacturer  to  remedy  in-use 
nonconformity  when  we  determine  that 
a  substantial  number  of  properly 
maintained  and  used  engines  fail  to 
conform  with  the  applicable  emission 
standards  (42  U.S.C.  7541).  Once  we 
make  this  determination,  recall  would 
be  necessary  to  remedy  the 
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nonconformity.  However,  under  these 
circumstances,  where  it  is  expected  that 
recall  would  be  impractical  and  largely 
ineffective,  it  is  appropriate  not  to  make 
a  determination  of  substantial 
nonconformity  where  a  manufacturer 
uses  emission  credits  to  offset  in-use 
noncompliance.  Thus,  under  the  Clean 
Air  Act,  we  may  choose  to  make  no 
section  207(c)  determination  of 
substantial  nonconformity  where  an 
engine  manufacturer  uses  emission 
credits  to  offset  any  noncompliance 
with  the  statute's  in-use  performance 
requirements.  Though  the  language  of 
section  213(d)  is  silent  on  the  issue  of 
emission  credits,  it  generally  allows 
considerable  discretion  in  determining 
what  modifications  to  the  highway 
regulatory  scheme  are  appropriate  for 
nonroad  engines. 

In-use  credits  would  be  based  on  in- 
use  testing  conducted  by  the 
manufacturer.  For  a  given  engine  family, 
the  in-use  compliance  level  would  be 
determined  by  averaging  the  results 
from  in-use  testing  performed  for  (hat 
engine  family.  If  the  in-use  compliance 
level  is  below  the  applicable  standard, 
the  manufacturer  would  generate  in-use 
credits  for  that  engine  family.  If  the  in- 
use  compliance  level  is  above  the 
standard,  the  engine  family  would 
experience  a  credit  deficit. 
Manufacturers  calculate  credits  based 
on  the  measured  emission  levels  (when 
compared  with  applicable  emission 
standards)  and  several  additional 
variables,  such  as  rated  power,  useful 
life,  and  engine  family  population.  To 
ensure  that  emission  credits  show  a  real 
degree  of  emission  control  relative  to 
the  emission  standard,  we  are  proposing 
that  emission  credits  must  be  based  on 
transient  duty-cycle  operation  on  a 
dynamometer.  An  exception  would 
apply  for  averaging  emission  levels  from 
2004  through  2006  model  year  engines, 
where  we  would  allow  for  emission 
credits  based  on  steady-state  emission 
testing. 

While  we  are  proposing  the  in-use 
credit  program  adopted  by  California 
ARB,  an  additional  concern  relates  to 
the  status  of  emission  credits  over  the 
long  term.  This  would  be  our  first  step 
in  setting  emission  standards  for  this 
category  of  engines,  which  increases  the 
uncertainty  of  setting  standards 
requiring  the  "greatest  degree  of 
emission  reduction  achievable,  "  as 
called  for  in  the  Clean  Air  Act.  If 
manufacturers  are  able  to  use  the 
projected  technologies  to  consistently 
achieve  emission  levels  even  lower  than 
we  require,  in-use  testing  over  several 
years  can  lead  to  a  large  pool  of  in-use 
emission  credits.  To  avoid  making  the 
in-use  testing  program  meaningless  for 


some  engines,  especially  in  the  context 
of  a  transition  to  a  next  tier  of  emission 
standards  ,  we  would  not  intend  to  use 
credits  older  than  three  model  years  in 
deciding  whether  to  take  administrative 
action  under  section  207(c),  This  should 
address  the  concern  for  accumulating 
credits  without  taking  awav  EPA  and 
the  manufacturers'  substantial  flexibility 
to  use  credits  to  offset  marginally 
noncompliant  engines 

We  request  comment  on  all  aspects  of 
the  proposed  in-use  testing 
requirements. 

5.  What  About  Field-Testing  Emission 
Standards  and  Test  Procedures' 

To  enable  field-testing  of  Large  SI 
engines  and  to  address  concerns  for 
controlling  emissions  outside  of  the 
specific  duty  cycles  proposed  to 
measure  emissions  for  cprtification.  we 
are  proposing  procedures  and  standards 
that  apply  to  a  wider  range  of  normal 
engine  operation. 

a   What  is  the  field-testing  concept? 
Measuring  emissions  from  engint^s  in 
the  field  as  they  undergo  normal 
operation  while  installed  in  nonruad 
equipment  addressps  two  broad 
concerns.  First,  this  provides  a  low-cost 
method  of  testing  in-use  engines. 
Second,  testing  has  shown  that 
emissions  can  vary  dramaticallv  under 
certain  modes  of  operation   Field-tpstint 
addresses  this  by  including  emission 
measurements  over  the  broad  range  of 
normal  engine  operation  This  ma\ 
include  varying  engine  sp»H'd.s  and  loads 
according  to  real  operation  and  ma\ 
include  a  reasonable  rangt-  of  ambient 
conditions,  as  described  below 

No  engine  operating  in  the  field  can 
follow  a  prescribed  duty  cycle  for  a 
consistent  measure  of  emission  levels. 
Similarly,  no  single  test  procedure  ran 
cover  all  real-world  applu.ations, 
operations,  or  conditions  Spet:ihing 
parameters  for  testing  engines  in  the 
field  and  adopting  an  associated 
emission  standard  provides 
manufacturers  with  a  framework  for 
showing  that  their  engines  will  control 
emissions  under  the  whole  range  of 
normal  operation  in  the  relevant 
nonroad  equipment. 

To  ensure  tnat  emissions  are 
controlled  from  Large  SI  engines  over 
the  full  range  of  speed  and  load 
combinations  seen  in  the  field,  we  are 
proposing  supplemental  emission 
standards  that  applv  more  broadh  than 
the  duty -cycle  standard  These 
standards  would  apply  to  all  regulated 
pollutants  (NOx,  HC,  and  CO)  under  all 
normal  operation  (steady-state  or 
transient).  We  propose  to  exclude 
abnormal  operation  (such  as  very  lo\^ 
average  power  and  extended  idling 


time),  but  not  restrict  operation  to  any 
specific  rnmbinalii  I.')  i^f  '-peeds  and 
loads.  In  addilmii    .\.  .:!•■  proposing  that 
the  field-testing  standdrds  would  apply 
under  a  broad  range  of  iii-use  ambient 
conditions,  both  to  ensure  robust 
emission  (  nntrols  and  to  avoid  overly 
restricting  the  times  available  for 
testing  These  provisions  are  described 
in  detail  below 

h  What  an'  the  field-testing  emission 
standards^  Starting  with  the  2007  model 
year,  we  propose  to  apply  field-testing 
emission  standards  of  4.7  g/kW-hr  (3.5 
g/hp-hr)  for  H(>+NOx  emissions  and  6.7 
g/kW-hr  (5  0  g/hp-hr)  for  CO  emissions. 
As  des(.ribe(i  above  for  the  duty-cycle 
standards,  we  believe  manufacturers 
will  be  able  to  use  the  additional  time 
bevond  2004  to  optimize  their  designs 
to  c  ontro]  emissions  under  the  hdl  range 
of  normal  in-use  operation.  As 
described  in  ("hapter  4  nf  the  Draft 
Regulatorv  Sup|iMri  I  )oi  ument,  we 
helie\T  ni.i:iiit,ii  'lU'Ts  can  achieve  these 
prop(jseci  eniisKiuii  standards  using 
currently  available  three-way  catalysts 
and  electronically  controlled  fuel 
systems 

As  described  above,  we  are  proposing 
alternate  emission  standards  for  those 
engines  operating  predominantly 
outdoors.  The  corresponding  proposed 
field-testing  standards  are  1.8  g/kW-hr 
(1.3  g/hp-hr)  for  HC+NOx  emissions  and 
41  g/kW-hr  (31  g/hp-hr)  for  CO 
emissions. 

Manufacturers  have  expressed  an 
interest  in  using  field-testing  procedures 
before  the  -007  model  year  to  show  that 
the\  Ldii  meet  emission  standards  as 
part  of  the  in-use  testing  program  While 
we  are  not  proposing  specific  field- 
testing  standards  for  2004  through  2006 
model  year  engines,  we  are  proposing  to 
allow  this  as  an  option.  In  this  case, 
manufacturers  would  conduct  the  field 
testing  as  described  here  to  show  that 
their  engines  meet  the  4  g/kW-hr  HC-t- 
NOx  standard  and  the  50  g/kW-hr  CO 
standard  This  could  give  manufacturers 
the  opportunitv  to  do  testing  at 
significantly  lower  cost  compared  with 
laboratnr\  testing.  Preliminary 
tertification  data  from  California  ARB 
show  that  manufacturers  are  reaching 
steady-state  emission  levels  well  below 
emission  standards,  so  we  would  expect 
am  additional  variability  in  field-testing 
ineasuromonts  not  to  affect 
manulartunTs'  ability  to  meet  the  same 
emission  standards  We  request 
( (imment  on  the  need  for  and 
appropriateness  of  this  provision.  We 
also  request  comment  on  whether  there 
should  be  a  separate  field-testing 
standard  higher  or  lower  than  the 
proposed  duty-cycle  standards,  to 
provide  adequate  assurance  that  the 
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engines  operate  with  the  required  level 
of  emission  control. 

These  proposed  field-testing 
standards  are  based  on  emission  data 
measured  with  the  same  emission- 
control  technology  used  to  establish  the 
duty -cycle  standards.  The  higher 
numerical  standard  for  field  testing 
reflects  the  observed  variation  in 
emissions  for  var\'ing  engine  operatinn. 
the  projected  effects  of  ambient 
conditions  on  the  projected  technology, 
and  the  accuracy  limitations  of  in-usp 
testing  equipment  and  procedures 
Conceptually,  wp  believe  that  field- 
testing  standards  should  primariK 
require  manufacturers  to  adjust  engine 
calibrations  to  effectively  manage  air- 
fuel  ratios  under  var\ung  conditions 
The  estimated  cost  of  complying  with 
emission  standards  includes  an 
allowance  for  the  time  and  resources 
needed  for  this  recalibration  nffart  (see 
Section  IX. B.  for  total  estimated  costs 
per  engine) 

EPA  generally  requires  manufacturers 
to  show  at  certification  that  they  are 
capable  of  meeting  requirements  that 
apply  for  any  in-use  testing  This  adds 
a  measure  of  assurance  to  both  EPA  and 
manufacturers  that  the  engine  design  is 
sufficient  for  any  in-use  engines  to  pass 
any  later  testing.  For  Large  SI  engines. 
we  are  proposing  that  manufacturers 
show  in  their  application  for 
certification  that  they  meet  the  field- 
testing  standards.  Manufacturers  would 
submit  a  statement  that  their  engines 
will  comply  with  field-testing  emission 
standards  under  all  conditions  that  mav 
reasonably  be  expected  to  occur  in 
normal  vehicle  operation  and  use.  The 
manufacturer  would  provide  a  detailed 
description  of  any  testing,  engineering 
analysis,  and  other  information  that 
forms  the  basis  for  the  statement.  This 
would  likely  include  a  variety  of  steady- 
state  emission  measurements  not 
included  in  the  prescribed  duty  cycle.  It 
may  also  include  a  continuous  trace 
showing  how  emissions  vary  during  the 
transient  test  or  it  may  include  emission 
measurements  during  other  segments  of 
operation  manufacturers  believe  is 
representative  of  the  way  their  engines 
normally  operate  in  the  field. 

Two  additional  provisions  are 
necessar\'  to  allow  emission  testing 
without  removing  engines  from 
equipment  in  the  field.  We  are 
proposing  to  require  manufacturers  to 
design  their  engines  to  broadcast 
instantaneous  speed  and  torque  values 
to  the  onboard  computer.  We  are  also 
proposing  a  requirement  to  add  an 
emission  sampling  port  downstream  of 
the  catalyst. 

The  equipment  and  procedures  for 
showing  compliance  with  field-testing 


standards  also  hold  promise  to  reduce 

the  cost  of  production-line  testing. 
(Companies  with  production  facilities 
that  have  a  dynamometer  but  no 
emission  measurement  capability  could 
use  the  field-testing  equipment  and 
procedures  to  get  a  low-cost,  valid 
emission  measurement  at  the 
production  line.  Manufacturers  may 
choose  to  use  the  cost  advantage  of  the 
simpler  measurement  to  sample  a 
greater  number  of  production-line 
engines.  This  would  provide  greater 
assurance  of  consistent  emissions 
performance,  but  would  also  provide 
valuable  quality-control  data  for  overall 
engine  performance.  See  the  discussion 
of  alternate  approaches  to  production- 
\\n^'  testing  in  Sec:tion  II1.C.4  for  more 
information. 

c.  Whcri  limits  are  placed  on  field 
testingi"  The  field-testing  standards 
would  apfilv  to  all  normal  operation. 
This  could  include  steady-state  or 
transient  engine  operation.  Given  a  set 
of  field-testing  standards,  the  goal  for 
the  design  engineer  is  to  ensure  that 
engines  are  properlv  calibrated  for 
controlling  emissions  under  any 
reasonably  expected  mode  of  engine 
operation.  Engines  may  not  be  able  to 
meet  the  emissions  limit  under  all 
conditions,  however,  so  we  are 
proposing  several  parameters  that 
would  narrow  the  range  of  engine 
operation  that  would  be  subject  to  the 
field-testing  standards.  For  example, 
emission  sampling  for  field  testing 
would  not  include  engine  starting. 

Engines  can  often  operate  at  extreme 
entjine  confiitions  (summer,  winter, 
high  altitude,  etc.).  To  narrow  the  range 
of  conditions  for  the  design  engineer, 
we  are  proposing  to  limit  emission 
measurements  during  field  testing  to 
ambient  temperatures  from  13-  to  35"  C 
(55^  to  95    F).  and  to  ambient  pressures 
from  600  to  775  millimeters  of  mercurv' 
(which  should  cover  almost  all  normal 
pressures  from  sea  level  to  7.000  feet 
above  sea  level).  This  allows  testing 
under  a  wider  range  of  conditions  in 
addition  to  helping  ensure  that  engines 
are  able  to  control  emissions  under  the 
whole  range  of  conditions  under  which 
they  operate. 

\Ve  are  proposing  some  additional 
limits  to  define    normal"  operation  that 
could  be  included  in  field  testing.  These 
restrictions  are  intended  to  provide 
manufacturers  with  some  certainty 
about  what  their  design  targets  are  and 
to  ensure  that  compliance  with  the 
proposed  field-testing  standards  would 
be  feasible.  These  restrictions  would 
apply  to  both  variable-speed  and 
constant-speed  engine  applications. 

First,  measurements  with  more  than  2 
minutes  of  continuous  idle  would  be 


excluded.  This  means  that  an  emission 
measurement  from  a  forklift  while  it 
idled  for  5  minutes  would  not  be 
considered  valid.  On  the  other  hand,  an 
emission  measurement  from  a  forklift 
that  idled  for  1  minute  (continuous  or 
intermittent)  and  othenvise  operated  at 
40  percent  power  for  several  minutes 
would  be  considered  a  valid 
measurement.  Measurements  with  in- 
use  equipment  in  their  normal  service 
show  that  idle  periods  for  Large  SI 
engines  are  short,  but  relatively 
frequent.  We  should  therefore  not 
automatically  exclude  an  emission 
sample  if  it  includes  an  idling  portion. 
At  the  same  time,  controlling  emissions 
during  extended  idling  poses  a  difficult 
design  challenge,  especially  at  low- 
ambient  temperatures.  Exhaust  and 
catalyst  temperatures  under  these 
conditions  can  decrease  enough  that 
catalyst  conversion  rates  decrease 
significantly.  Since  extended  idling  is 
not  an  appropriate  focus  of  extensive 
development  efforts  at  this  stage,  we 
believe  the  2-minute  threshold  for 
continuous  idle  appropriately  balances 
the  need  to  include  measurement  during 
short  idling  periods  with  the  technical 
challenges  of  controlling  emissions 
under  difficult  conditions. 

Second,  we  are  proposing  that  the 
measured  power  during  the  sampling 
period  must  be  above  5  percent  of 
maximum  power  for  an  emission 
measurement  to  be  considered  valid. 
Brake-specific  emissions  (g/kW-hr)  can 
be  ver\'  high  at  low  power  because  they 
are  calculated  by  dividing  the  g/hr 
emission  rate  by  a  ver>'  small  power 
level  (kW).  By  ensuring  that  brake- 
specific  emissions  are  not  calculated  by 
dividing  by  power  levels  less  than  5 
percent  of  the  maximum,  we  can  avoid 
this  problem. 

Third,  gasoline-fueled  engines  need  to 
run  rich  of  stoichiometric  combustion 
during  extended  high-load  operation  to 
protect  against  engine  failure.  This 
increases  HC  and  CO  emissions.  We  are 
accordingly  proposing  for  gasoline- 
fueled  engines  that  operation  at  90 
percent  or  more  of  maximum  power 
must  be  less  than  10  percent  of  the  total 
sampling  time.  We  would  expect  it  to  be 
uncommon  for  engine  installations  to 
call  for  such  high  power  demand  due  to 
the  shortened  engine  lifetime  at  ven,' 
high-load  operation.  A  larger  engine 
could  generally  produce  the  desired 
power  at  a  lower  relative  load,  without 
compromising  engine  lifetime. 
Alternatively,  applications  that  call  for 
full-load  operation  typically  use  diesel 
engines.  We  propose  to  allow 
manufacturers  to  request  a  different 
threshold  to  allow  more  open-loop 
operation.  Before  we  could  approve 
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such  a  request,  the  engine  manufacturer 
would  need  to  have  a  plan  for  ensuring 
that  the  engines  in  their  final 
installation  would  not  routinely  operate 
at  loads  above  the  specified  threshold. 

Fourth,  as  a  part  of  the  "normal 
operation"  limitation,  we  are 
considering  a  limit  on  the  frequency  of 
accelerations.  Very  frequent  acceleration 
events  can  make  it  difficult  to 
consistently  get  enough  air  for 
combustion.  Engine  dynamometers  also 
place  a  practical  limit  on  the  degree  of 
transient  operation  that  can  be 
simulated  in  the  laboratory,  it  would  not 
be  appropriate  to  exclude  normal 
driving  patterns,  but  drawing  a  line  at 
the  upper  end  of  what  happens  in  the 
field  may  be  an  appropriate  constraint 
for  field  testing.  This  would  likely  take 
the  form  of  a  maximum  frequency  of 
acceleration  events  during  the  emission 
sampling  period.  We  request  comment 
on  defining  the  most  severe 
accelerations  that  we  should  include  in 
field-testing  as  normal  operation. 

An  additional  parameter  to  consider 
is  the  minimum  sampling  time  for  field 
testing.  A  longer  period  allows  for 
greater  accuracy,  due  mainly  to  the 
smoothing  effect  of  measuring  over 
several  transient  events.  On  the  other 
hand,  an  overly  long  sampling  period 
can  mask  areas  of  engine  operation  with 
poor  emission-control  characteristics. 
To  balance  these  concerns,  we  are 
proposing  a  minimum  sampling  period 
of  2  minutes.  In  other  rules  for  diesel 
engines,  we  have  allowed  sampling 
periods  as  short  as  30  seconds.  Spark- 
ignition  engines  generally  don't  have 
turbochargers  and  they  control 
emissions  by  maintaining  air-fuel  ratio 
with  closed-loop  controls  through 
changing  engine  operation.  Spark- 
ignition  engines  are  therefore  much  less 
prone  to  consistent  emission  spikes 
from  off-cycle  or  unusual  engine 
operation.  We  believe  the  2-minute 
sampling  time  requirement  will  ensure 
sufficient  measurement  accuracy  and 
will  allow  for  more  meaningful 
measurements  from  engines  that  may  be 
operated  with  very  frequent  but  brief 
times  at  idle.  We  are  not  proposing  a 
maximum  sampling  time.  We  would 
expect  manufacturers  testing  in-use 
engines  to  select  an  approximate 
sampling  time  before  measuring 
emissions.  When  selecting  an  engine 
family  for  the  in-use  testing  program,  we 
may  add  further  direction  related  to  the 
emission-sampling  effort,  such  as 
sampling  time  or  specific  types  of 
engine  operation. 

We  request  comment  on  whether 
these  are  appropriate  constraints  on 
sampling  emissions  using  field-testing 
procedures.  In  particular,  we  request 


comment  on  whether  the  limitations 
described  are  necessan,-  or  sufficient  to 
target  the  whole  range  of  normal 
operation  that  should  be  subject  to 
emission  standards. 

d  How  do  I  test  engines  in  the  field!" 
To  test  engines  without  removing  them 
from  equipment,  analyzers  would  be 
connected  to  the  engine's  exhaust  to 
detect  emission  concentrations  during 
normal  operation.  Exhaust  xolumt^trn 
flow  rate  and  continuous  power  output 
would  also  be  needed  to  convert  the 
analyzer  responses  to  units  of  g/kW-hr 
for  comparing  to  emission  standard.'' 
We  are  proposing  to  calculate  these 
values  from  measurements  of  the  engine 
intake  fiow  rate,  the  exhaust  air/fuel 
ratio  and  the  engine  speed,  and  frf)m 
torque  information 

Small  analyzers  and  othf  r  ^'qulpnlent 
are  afready  available  that  could  be 
adapted  for  measuring  amissions  fmm 
field  equipment  A  portable  flame 
ionization  detector  could  measure  total 
hydrocarbon  concentrations.  Methane 
measurement  currently  requires  more 
expensive  laboratory  equipment  that  is 
impractical  for  field  measurements 
Field-testing  standards  would  therefore 
be  based  on  total  hydrocarbon 
emissions.  A  portable  analyzer  based  on 
zirconia  technology  measures  NG\ 
emissions.  A  nondispersive  infrared 
(NDIR)  unit  could  measure  CO. 
Emission  samples  could  best  be  drawn 
from  the  exhaust  flow  directly 
downstream  of  the  catalyst  material  to 
avoid  diluting  effects  from  the  end  of 
the  tailpipe.  For  this  reason  we  request 
comment  on  a  requirement  for 
manufacturers  to  produce  all  their 
engines  with  this  kind  of  sampling  port 
in  the  exhaust  pipe  or  at  the  end  of  the 
catah'tic  converter.  Mass  fiow  rates 
would  also  factor  into  the  torque 
calculation;  this  could  either  be 
measured  in  the  intake  manifold  or 
downstream  of  the  catalyst. 

Calculating  brake-specific  emissions 
depends  on  determining  instantaneous 
engine  speed  and  torque  levels  We 
therefore  propose  to  require  that 
manufacturers  design  their  engines  to 
continuously  monitor  engine  speed  and 
torque.  The  proposed  tolerance  for 
speed  measurements,  which  is  relatively 
straightforward  is  ±5  percent  For 
torque,  the  onboard  computer  would 
need  to  convert  measured  engine 
parameters  into  useful  units  The 
manufacturer  would  probably  need  to 
monitor  a  surrogate  value  such  as  intake 
manifold  pressure  or  throttle  position 
(or  bothl,  then  rely  on  a  look-up  table 
programmed  into  the  onboard  computer 
to  convert  these  torque  indicators  into 
newton-meters.  Manufacturers  may  also 
want  to  program  the  look-up  tables  for 


torque  converMon  into  a  remote  scan 
tool  Because  of  the  greater  uncertainty 
in  these  measurements  and  calculations, 
we  are  proposing  that  manufacturers 
produce  their  systems  to  report  torque 
values  that  are  within  85  and  105 
percent  of  the  tnie  yalue.  This  broader 
range  allows  appropriately  for  the 
uncertainty  in  the  measurement,  while 
prrn-iiling  an  im  ent]\ .   f  ;i 
iiianulacturiT'-  tu  niri^r  i.'n-  torque 
reading  as  t<(!  urate  as  possible.  Under- 
reporting torque  values  would  over- 
predict  emissions.  These  tolerances  are 
taken  into  af  t  ount  in  the  selection  of 
the  field-testing  standards,  as  described 
in  Chapter  4  of  the  Draft  Regulatory 
Support  Document  We  request 
comment  on  this  approach  to  measuring 
in-use  emissions  and  on  any  alternate 
approaches. 

We  request  comment  on  all  aspects  of 
field-testing  standards  and  procedures. 

E  Special  Compliance  Provisions 

We  are  proposing  a  variety  of 
provisions  to  address  the  particular 
concerns  of  small-volume 
manufacturers  of  Large  SI  engines. 
These  provisions  are  generally  designed 
to  address  the  limited  capital  and 
engineering  resources  of  companies  that 
produce  \er\  few  engines. 

.\>  described  in  Section  IV. B. 4.  we  are 
proposing  a  provision  to  allow 
manufacturers  to  certify  Large  SI 
engines  to  emission  standards  for 
engine-  below  19  kW  if  they  have 
displacement  belov\  1  liter  and  rated 
power  between  19  and  30  kW  We  are 
proposing  to  expand  this  fiexibility  to 
include  a  limited  number  of  engines  up 
to  2  5  liters  This  provision  would  be 
a\  ailable  for  manufacturers  producing 
300  or  fewer  Large  SI  engines  annually 
nationwide  for  the  2004  through  2006 
model  \ears  We  request  comment  on 
this  arrangement,  especially  in  three 
areas  First,  we  request  comment  on  the 
possible  need  to  adjust  the  30  kW  cap 
for  the.se  engines  to  ensure  that  we 
include  the  appropriate  engines. 
Second,  we  request  comment  on  the 
sales  threshold  and  whether  a  greater 
allowance  would  be  necessar>-  to 
accommodate  the  sales  levels  of  small- 
volume  manufacturers.  Finally,  since 
many  of  these  engines  may  be  used  in 
plac  es  where  indi\idual  exposure  to  CO 
emissions  is  a  concern,  we  request 
comment  on  adopting  an  intermediate 
CO  emission  standard  for  these  engines. 
The  CO  emission  standard  for  engines 
rated  below  14  kW  is  currently  about 
bOOg/kW-hr   Engines  with 
displacement  between  1  and  2.5  liters 
generally  have  much  lower  CO 
emissions  than  small  lawn  and  garden 
engines  Baseline  emission  levels  on 
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small  automotive-type  engines  shows 
that  uncontrolled  emission  levels  are 
about  130  g/kW-hr.  We  request 
comment  on  adopting  this  as  a  CO 
standard  for  engines  that  use  the 
provision  described  in  this  paragraph. 

Starting  in  2007.  we  propose  to 
discontinue  the  provisions  described 
above  for  engines  between  1  and  2  .5 
liters.  In  their  place,  we  propose  tn 
adopt  for  three  model  years  the 
standards  that  would  otherwise  applv  in 
2004  (4  g/'kW-hr  HC-^NOx  and  .50  g/kW- 
hr  CO  with  steady-state  duty  cycles). 
Starting  in  2010,  there  would  no  longer 
be  separate  emission  standards  for 
small-volume  manufacturers.  Smce 
upgrading  to  the  anticipated  emission- 
control  technology  substantially 
improves  performance,  we  expect  that 
small-volume  manufacturers  may  find  it 
advantageous  to  introduce  these 
technologies  ahead  of  the  schedule 
described  here. 

We  are  proposing  several  additional 
provisions  to  reduce  the  burden  of 
complying  with  emission  standards;  we 
propose  to  apply  these  provisions  tn  all 
manufacturers.  These  include  (1 1 
reduced  production-line  testing  rates 
after  consistent  testing  with  good 
emission  results,  (2)  allowance  for 
alternative,  low-cost  testing  methods  td 
test  production-line  engines.  (3J  a 
flexible  approach  to  developing 
deterioration  factors,  which  gives  the 
manufacturer  broad  discretion  to 
develop  appropriate  emission-durability 
estimates 

We  are  also  proposing  provisions  to 
address  hardship  circumstances,  as 
described  in  Section  V'lI.C  For  Large  SI 
engines,  we  are  proposing  a  longer 
available  extension  of  the  deadline  for 
meeting  emission  standards  for  small- 
volume  manufacturers  Under  this 
provision,  we  would  extend  the 
deadline  by  three  years  for  companies 
that  qualif\'  for  special  treatment  under 
the  hardship  provisions.  We  would, 
however,  not  extend  the  deadline  for 
compliance  beyond  the  three-year 
period.  This  approach  considers  the  fact 
that,  unlike  most  other  engine 
categories,  qualifying  small  businesses 
are  more  likely  to  be  manufacturers 
designing  their  own  products  Other 
types  of  engines  more  often  involve 
importers,  which  are  limited  more  by 
available  engine  suppliers  than  design 
or  development  schedules 

F.  Technological  Feasibility  of  the 
Standards 

Our  general  goal  in  designing  the 
proposed  standards  is  to  develop  a 
program  with  technologically  feasible 
standards  that  will  achieve  significant 
emission  reductions.  Our  standards 


must  comply  with  Clean  Air  Act  section 
213(a)(3).  as  described  in  Section  IIl.B. 
The  Act  also  instructs  us  to  first 
consider  standards  equivalent  in 
stringency  to  standards  for  comparable 
motor  vehicles  or  engines  (if  any) 
regulated  under  section  202  of  the  Act, 
taking  into  consideration  technological 
feasibility,  costs,  and  other  factors  (the 
relevant  engines  regulated  under  section 
202  are  automotive  and  highway  truck 
engines)   We  are  proposing  emission 
standards  that  depend  on  the  industrial 
versions  of  established  automotive 
technologies.  The  most  recent  advances 
in  automotive  technology  have  made 
possible  even  more  dramatic  emission 
reductions  However,  we  believe  that 
transferring  some  of  these  most 
ad\  anc<-'d  tef  hnologies  would  not  be 
appropriate  for  nonroad  engines  at  this 
time,  especially  considering  the  much 
smaller  sales  volumes  for  amortizing 
fixed  costs  and  the  additional  costs 
associated  with  the  first-time  regulation 
of  these  engines.  On  the  other  hand,  the 
proposed  emission  standards  for  Large 
SI  align  well  with  standards  we  have 
adopted  f(jr  the  next  tier  of  heavy-duty 
highway  gasoline  engines  (64  FR  58472, 
October  29,  1999).  We  have  also 
adopted  long-term  standards  for  these 
engines  that  require  significant  further 
reductions  with  more  sophisticated 
technologies  (66  FR  5002,  Januarv  18, 
2001). 

To  comply  w  ith  the  2004  model  year 
standards,  manufacturers  should  not 
need  to  do  any  development,  testing,  or 
certification  work  that  is  not  already 
necessarv  to  meet  California  ARB 
standards  in  2004.  As  shown  in  Chapter 
4  of  the  Draft  Regulatory  Support 
Document,  manufacturers  can  meet 
these  standards  with  three-way  catalysts 
and  chjsed-loop  hiel  systems.  These 
technologies  have  been  available  for 
industrial  engine  applications  for 
several  vears.  Moreover,  several 
manufacturers  have  already  completed 
the  testing  effort  to  certify  with 
California  ARB  that  their  engines  meet 
these  standards.  Complying  with  the 
proposed  standards  nationwide  in  2004 
would  therefore  require  manufacturers 
only  to  produce  greater  numbers  of  the 
engines  complying  with  the  California 
standards. 

Chapter  4  of  the  Draft  Regulatory 
Support  Document  further  describes 
data  and  rationale  showing  why  we 
believe  that  the  proposed  2007  model 
year  emission  standards  under  the 
steady-state  and  transient  duty-cycles 
and  field-testing  procedures  are  feasible. 
In  summary .  SwRI  testing  and  other 
data  show  that  the  same  catalyst  and 
fuel-system  technologies  needed  to  meet 
the  2004  standards  can  be  optimized  to 


meet  more  stringent  emission  standards. 
Applying  further  development  allows 
the  design  engineer  to  fine-tune  control 
of  air-fuel  ratios  and  address  any  high- 
emission  modes  of  operation  to  produce 
engines  that  consistently  control 
emissions  to  very  low  levels,  even 
considering  the  wide  range  of  operation 
experienced  by  these  engines.  The 
proposed  numerical  emission  standards 
are  based  on  measured  emission  levels 
from  engines  that  have  operated  for  at 
least  5,000  hours  with  a  functioning 
emission-control  system.  These  engines 
demonstrate  the  achievable  level  of 
control  from  catalyst-based  systems  and 
provide  a  significant  degree  of  basic 
development  that  should  help 
manufacturers  in  optimizing  their  own 
engines. 

We  believe  it  is  appropriate  to  initiate 
the  second  stage  of  standards  in  2007, 
because  we  believe  that  applying  these 
emission  standards  earlier  would  not 
allow  manufacturers  enough  stability 
between  introduction  of  different  phases 
of  emission  standards  to  amortize  their 
fixed  costs  and  prepare  for  complying 
with  the  full  set  of  requirements 
proposed  in  this  notice.  Three  years  of 
stable  emission  standards,  plus  the 
remaining  lead  time  before  2004,  allows 
manufacturers  enough  time  to  go 
through  the  development  and 
certification  effort  to  comply  with  the 
proposed  standards.  The  proposed 
provisions  to  allow  "family  banking"  for 
early  compliance  should  provide  an 
additional  tool  for  companies  that 
choose  to  spread  out  their  design  and 
certification  efforts. 

The  proposed  emission  standards 
would  either  have  no  impact  or  a 
positive  impact  with  respect  to  noise, 
energy,  and  safety,  as  described  in 
Chapter  4  of  the  Draft  Regulatory 
Support  Document.  In  particular,  the 
anticipated  fuel  savings  associated  with 
the  expected  emission-control 
technologies  would  provide  a  very  big 
energy  benefit  related  to  new  emission 
standards.  The  projected  technologies 
are  currently  available  and  are 
consistent  with  those  anticipated  for 
complying  with  the  emission  standards 
adopted  by  California  ARB.  The  lead 
time  for  the  proposed  interim  and  final 
emission  standards  allows 
manufacturers  enough  time  to  optimize 
these  designs  to  most  effectively  reduce 
emissions  h'om  the  wide  range  of  Large 
SI  equipment  applications. 

V.  Recreational  Marine  Diesel  Engines 

This  section  describes  the  new 
provisions  proposed  for  40  CFR  part  94, 
which  would  ai>ply  to  engine 
manufacturers  and  other  certificate 
holders.  This  section  also  discusses 
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proposed  test  equipment  and 
procedures  for  anyone  who  tests  engines 
to  show  they  meet  emission  standards. 
We  are  proposing  the  same  general 
compliance  provisions  from  40  CFR  part 
94  for  engine  manufacturers,  equipment 
manufacturers,  operators,  rebuilders, 
and  others.  Similar  general  compliance 
provisions  are  described  for  the  other 
engines  included  in  this  proposal  in 
Section  VII.  See  Section  III  for  a 
description  of  our  general  approach  to 
regulating  nonroad  engines  and  how 
manufacturers  show  that  they  meet 
emission  standards. 

A.  Ov'ftTVjeM' 

We  are  proposing  exhaust  and 
crankcase  emission  standards  for 
recreational  marine  diesel  engines  with 
power  ratings  greater  than  or  equal  to  37 
kW.  We  are  proposing  emission 
standards  for  hydrocarbons  (HC).  oxides 
of  nitrogen  (  NOx).  carbon  monoxide 
(CO),  and  particulate  matter  (PM) 
beginning  in  2006.  We  believe 
manufacturers  will  be  able  to  use 
technology  developed  for  use  on  land- 
based  nonroad  and  commercial  marine 
diesel  engines.  To  encourage  the 
introduction  of  low-emission 
technology,  we  are  also  proposing 
voluntary  "Blue  Sky"  standards  which 
are  40  percent  lower  than  the  proposed 
standards.  We  also  recognize  that  there 
are  many  small  businesses  that 
manufacture  recreational  marine  diesel 
engines:  we  are  therefore  proposing 
several  regulatory  flexibility  options  for 
small  businesses  that  should  help 
minimize  any  unique  burdens  caused  by 
emission  regulation.  A  history  of 
environmental  regulation  for  marine 
engines  is  presented  in  Section  I. 

We  have  determined  there  are  at  least 
16  companies  manufacturing  marine 
diesel  engines  for  recreational  vessels. 
Six  of  the  identified  companies  are 
considered  small  businesses  as  defined 
by  the  Small  Business  Administration 
(fewer  than  1000  employees).  Nearly  75 
percent  of  diesel  engines  sales  for 
recreational  vessels  in  2000  can  be 
attributed  to  three  large  companies. 
Based  on  sales  estimates  for  2000.  the 
six  small  businesses  represent 
approximately  4  percent  of  recreational 
marine  diesel  engine  sales.  The 
remaining  companies  each  comprise 
between  two  and  seven  percent  of  sales 
for  2000. 

Diesel  engines  are  primarily  available 
in  inboard  marine  configurations,  but 
may  also  be  available  in  stemdrive  and 
outboard  marine  configurations.  Inboard 
diesel  engines  are  the  primary  choice  for 
many  larger  recreational  boats. 


B.  Engines  Covered  by  This  Proposal 

The  standards  we  are  proposing  in 
this  section  apply  to  recreational  marine 
diesel  engines.  These  engines  werf 
excluded  from  our  final  standards  for 
commercial  marine  diesel  engine's 
finalized  in  1999  because  ^^^'  thought 
their  operation  in  planing  nio(i<^  might 
impose  design  requirements  on 
recreational  boat  builders  (64  CFR 
73300,  December  29.  1999)  Commercial 
marine  vessels  tend  to  be  displacement- 
hull  vessels,  designed  and  built  for  a 
unique  commercial  applicatirm  (e.g., 
towing,  fishing,  general  cargo)  Power 
ratings  for  engines  used  on  these  vessels 
are  analogous  to  land-hased 
applications,  and  these  engines  are 
generally  warranted  for  2,000  to  5.000 
hours  of  use  Recreational  vessels,  (jn 
the  other  hand,  tend  to  be  planing 
vessels,  and  engines  used  on  these 
vessels  are  designed  to  achie\  e  higher 
power  output  with  less  engine  weight 
This  increase  in  power  reduces  the 
lifetime  of  the  engine;  recreational 
marine  engines  are  therefore  warranted 
for  fewer  hours  of  operation  than  their 
commercial  counterparts  In  our 
previous  rulemaking,  recreational 
engine  industr\-  representatives  raised 
concerns  about  the  ability  of  these 
engines  to  meet  the  standards  without 
substantial  changes  in  the  size  and 
weight  of  the  engine.  Such  changes 
could  have  an  impact  on  \essel 
builders,  who  might  have  to  redesign 
vessel  hulls  to  accommodate  the  new 
engines.  Because  most  recreational 
vessel  hulls  are  made  on  fiberglass 
molds,  this  could  be  a  significant 
burden  for  recreational  vessel  builders. 

Since  we  finalized  the  commercial 
marine  diesel  engine  standards,  ue 
determined  that  recreational  marine 
diesel  engines  can  achieve  those  same 
emission  standards  without  significant 
impacts  on  engine  size  and  weight. 
Section  V.G  of  this  document  and 
Chapters  3  and  4  of  the  Draft  Regulatory 
Support  Document  describe  the  several 
technological  changes  we  anticipate 
manufacturers  will  use  to  romplv  with 
the  new  emission  standards  None  of 
these  technologies  has  an  inherent 
negative  effect  on  the  performance  or 
power  density  of  an  engine  As  with 
engines  in  land-based  applications,  we 
expect  that  manufacturers  will  be  able 
to  use  the  range  of  technologies 
available  to  maintain  or  even  improve 
the  performance  capabilities  of  their 
engines.  We  are  nevertheless  proposing 
to  estabhsh  a  separate  program  for 
recreational  marine  diesel  engines  in 
this  rule.  This  will  allow  us  to  tailor 
certain  aspects  of  the  program  to  these 
applications,  notably  the  not-to-exceed 


requirements.  We  seek  comment  on 
whether  this  approach  is  appropriate  or 
if  we  should  remove  the  distinction  and 
applv  identical  emission-control 
requirements  to  both  commercial  and 
recreational  marine  diesel  engines. 

To  distinguish  between  commercial 
and  recreational  marine  diesel  engines 
for  the  purpose  of  emission  controls,  it 
is  necessary  to  define  "recreational 
marine  diesel  engine."  According  to  the 
definition  we  finalized  in  our 
cnmmert  ial  marine  diesel  engine  rule. 
recreatinnal  marine  engine  means  a 
propulsion  marine  engine  that  is 
intended  by  the  manufacturer  to  be 
installed  on  a  recreational  vessel.  The 
engine  must  be  labeled  to  distinguish  it 
from  a  commercial  marine  diesel 
engine.  The  label  must  read:  "THIS 
ENGINE  IS  CATEGORIZED  AS  A 
RECREATIONAL  ENGINE  UNDER  40 
f  PR  PART  94.  INSTALLATION  OF 
THl.S  ENGINE  IN  ANY 
N(  )NRECREAT10NAL  VESSEL  IS  A 
\1()LATI0N  OF  FEDERAL  LAW 
MBIECn"  TO  PENALTY  " 

W'p  are  also  including  in  the  proposed 
definition  that  a  recreational  marine 
engine  must  be  a  Category  1  marine 
engine  (have  a  displacement  of  less  than 
5  liters  per  cylinder).  One  manufacturer 
commented  after  the  ANPRM  that  only 
engines  less  than  2.5  liters  per  cylinder 
in  displacement  should  be  considered 
recreational  We  request  comment  on 
this  size  cut-off  and  we  request 
comment  on  allowing  manufacturers 
flexihilitv  in  defining  the  upper  limit  of 
their  recreational  product  line  provided 
that  it  IS  between  2.5  and  5  liters  per 
cylinder. 

For  the  purpose  of  the  recreational 
marine  diesel  engine  definition, 
rp(  reationril  vessel  was  defined  as  "a 
vessel  that  is  intended  by  the  vessel 
manufacturer  to  be  operated  primarily 
for  pleasure  or  leased,  rented,  or 
chartered  to  another  for  the  latter's 
pleasure."  To  put  some  boundaries  on 
that  definition,  since  certain  vessels  that 
are  used  for  pleasure  may  have 
operating  characteristics  that  are  more 
similar  to  commercial  marine  vessels 
(e.g..  excursion  vessels  and  charter 
craft),  we  drew  on  the  Coast  Guard's 
definition  of  a  "small  passenger  vessel" 
(46  use  2101(35))  to  further  delineate 
what  would  he  ( i)iisi(i>red  to  be  a 
recreational  \essr!    s^iecifically.  the 
term  "operateil  |i  mi, irily  for  pleasure  or 
le,ise(i   rented  n]  i  (lirtered  to  another 
for  the  latter  s  plea^ire"  would  not 
include  the  following  vessels:  (1) 
Vessels  of  less  than  100  gross  tons  that 
carry  more  than  6  passengers:  (2)  vessels 
of  100  gross  tons  or  more  than  carr\'  one 
or  more  passengers;  or  (3)  vessels  used 
solely  for  competition.  For  the  purposes 
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of  this  definition,  a  passenger  is  defined 
by  46  U.S.C  2101  (21,  21a)  which 
generally  means  an  individual  who  pays 
to  be  on  the  vessel 

We  received  se\'eral  comment,';  in 
response  to  the  ANPRM  on  these 
definitions.  Engine  manufacturers  were 
concerned  that  the  definitions  mav  he 
unworkable  for  engine  manufacturff^ 
since  they  cannot  know  whether  a 
particular  recreational  vessel  might 
carry  more  than  six  passengers  at  a  time. 
All  they  can  know  is  whether  the  engine 
they  manufacture  is  intended  bv  them 
for  installation  on  a  vessel  designed  for 
pleasure  and  having  the  planing,  power 
density  and  performance  requirements 
that  go  along  with  that  use. 

We  responded  to  similar  concerns  in 
the  Summary  and  Analysis  of 
Comments  for  the  commercial  marine 
diesel  engine  rule,  e.xplaining  that  a 
vessel  would  be  considered  a 
recreational  vessel  if  the  boat  builder 
intends  that  the  customer  will  operate 
the  boat  consistent  with  the 
recreational- vessel  definition. '^^ 
Reiving  on  the  boat  builder's  intent  is 
necessar\  since  manufacturers  need  to 
establish  a  vessel's  classification  before 
It  is  sold,  whereas  the  Coast  Guard 
definitions  apply  at  the  time  of  usf  'Thr 
definition  therefore  relies  on  the  intent 
of  the  boat  builder  to  establish  that  the 
vessel  will  be  used  consistent  with  the 
abm'e  criteria.  If  a  boat  builder 
manufactures  a  vessel  for  a  customer 
who  intends  to  use  the  vessel  for 
recreational  purposes,  we  would  always 
consider  that  a  recreational  vessel 
regardless  of  how  the  owner  (or  a 
subsequent  owner)  actually  uses  it. 

We  are  proposing  to  retain  our 
existing  definition  of  recreational 
marine  vessel    We  request  comment  on 
all  aspects  of  this  definition  We  are  also 
requesting  comment  on  how  to  verify 
the  validitv  of  the  vessel  manufactur'^r's 
original  intent.  One  option,  as  noted  in 
the  Summar\  and  Analvsis  of 


Comments  for  the  previous  rule,  would 
be  written  assurance  from  the  buyer. 

We  are  also  requesting  comment  on 
two  alternative  approaches  for  the 
definition  of  recreational  marine  vessel 
that  were  suggested  by  ANPRM 
commenters  The  first  recommends  that 
we  follow  the  definition  in  46  U.S.C. 
2101(25).  which  defines  a  recreational 
vessel  as  one  "being  manufactured  or 
operated  primarily  for  pleasure,  or 
leased,  rented,  or  chartered  to  another 
for  the  latter's  pleasure  "''^  The  second 
recommends  that  we  define  recreational 
vessel  as  one  (1)  which  by  design  and 
construction  is  intended  by  the 
manufacturer  tf)  be  operated  primarily 
for  pleasure,  or  to  be  leased,  rented,  or 
chartered  to  another  for  the  latter's 
pleasure:  and  (2)  whose  major  structural 
components  are  fabricated  and 
assembled  in  an  indoor  production-line 
manufacturing  plant  or  similar  land-side 
operation  and  not  in  a  dry  dock,  graving 
dock,  or  marine  railway  on  the 
navigable  waters  of  the  I'nited  States,'  " 
We  request  comment  on  whether  either 
of  these  definitions  is  preferable  to  the 
existing  definition  and,  more 
specifically,  on  whether  either  of  these 
alternative  definitions  would  be 
sufficient  to  ensure  that  recreational 
marine  diesel  engines  are  installed  on 
vessels  that  will  be  used  onlv  for 
recreational  purposes. 

C.  Proposed  Standards  for  Mannp  Diesel 
Engines 

We  are  proposing  technology-forcing 
emission  standards  for  new  recreational 
marine  diesel  engines  with  rated  power 
greater  than  or  equal  to  37  kW.  This 
section  describes  the  proposed 
standards  and  implementation  dates 
and  gives  an  outline  of  the  technology 
that  can  be  used  to  achieve  these  levels. 
We  request  comment  on  these  standards 
and  dates.  In  particular,  commenters 
should  address  whetlier  the  dates 
provirie  siiffirient  lead  time.  The 


technological  feasibility  discussion 
below  (Section  V.G)  describes  our 
technical  rationale  in  more  detail. 

1.  What  Are  the  Proposed  Standards  and 
Compliance  Dates? 

To  propose  emission  standards  for 
recreational  marine  diesel  engines,  we 
first  considered  the  Tier  2  standards  for 
commercial  marine  diesel  engines. 
Recreational  marine  diesel  engines  can 
use  all  the  technologies  projected  for 
Tier  2  and  many  of  these  engines 
already  use  this  technology.  This 
includes  electronic  fuel  management, 
turbocharging,  and  separate-circuit 
aftercooling.  In  fact,  because 
recreational  engines  have  much  shorter 
design  lives  than  commercial  engines,  it 
is  easier  to  apply  raw-water  aftercooling 
to  these  engines,  which  allows 
manufacturers  to  enhance  performance 
while  reducing  NOx  emissions. 

Engine  manufacturers  will  generally 
increase  the  fueling  rate  in  recreational 
engines,  compared  to  commercial 
engines,  to  gain  power  from  a  given 
engine  size.  This  helps  bring  a  planing 
ves.sel  onto  the  water  surface  and 
increases  the  maximum  vessel  speed 
without  increasing  the  weight  of  the 
vessel.  This  difference  in  how- 
recreational  engines  are  designed  and 
used  affects  emissions. 

We  are  proposing  to  implement  the 
commercial  marine  engine  standards  for 
recreational  marine  diesel  engines, 
allowing  two  years  beyond  the  dates 
that  standards  apply  for  the  commercial 
engines.  This  would  provide  engine 
manufacturers  with  additional  lead  time 
in  adapting  technology  to  their 
recreational  marine  diesel  engines.  The 
proposed  standards  and  implementation 
dates  for  recreational  marine  diesel 
engines  are  presented  in  Table  V.C-1. 
The  subcategories  refer  to  engine 
displacement  in  liters  per  cylinder. 


Table  V,C-1.— Proposed  Recreational  CI  Marine  Emission  Standards  and  Implementation  Dates 


Subcategory 


HC-^NOx 
g/kW-hr 

g/kW 

1 
-hr 

CO 
g/kW- 

hr 

Implemen- 
tation date 

7.5 

0.40 

5.0 

2007 

7.2 
7.2 

72 

0.30 
020 
0.20 

5.0 
5.0 

5.0 

2006 
2006 
2009 

power  _'  37  kW 
0  5  c;  disp  <  0  9 

0  9  <  disp  <  1  2 

1  2  <  disp  <  2  5 
disp  i  2  5  


-  Summar\  ,)n<i  Analysis  of  Commenis:  Dintrol 
if  himssKins  from  Marine  Diesel  Engines.  EPA420- 

i<-'i't-tUH.  NovpnituT  1^4<<  Dfx  kft  A-97-50, 

■io<  iirrif  !ii  \'-i  -1 


'  "Statement  of  the  Engine  Manufarturer<: 
A5scx:ialion.  Docket  A-200<)-01.  UocumenI  .No.  II- 
D-33. 


'  '*  Comments  of  the  National  Marine 
Manufacturers  Association,  Dofket  A-2000-01. 
Document  Il-D-27. 
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2.  Will  I  Be  Able  To  Average,  Bank,  or 
Trade  Emissions  Credits? 

Section  II1.C.3  gives  an  over\'ie\v  of 
the  proposed  emission-credit  program, 
which  is  consistent  with  what  we 
adopted  tor  Category  1  commercial 
marine  diesel  engines.  We  are  proposing 
that  the  emission-credit  program  be 
limited  to  HC+NO\  and  PM  emissions. 

Consistent  with  our  land-based 
nonroad  and  commercial  marine  diesel 
engine  regulations,  we  are  proposing  to 
disallow  simultaneous  generation  of 
HC+NOx  credits  and  use  of  PM  credits 
on  the  same  engine  family,  and  vice 
versa.  This  is  necessary  because  of  the 
inherent  trade-off  between  N0\  and  PM 
emissions  in  diesel  engines.  We  request 
comment  on  whether  an  engine  should 
be  allowed  to  generate  credits  on  one 
pollutant  while  using  credits  on 
another,  and  whether  allowing  such  an 
additional  flexibility  would  necessitate 
a  reconsideration  of  the  stringency  of 
the  proposed  emission  limits. 

We  are  proposing  the  same  maximum 
value  of  the  Family  Emission  Limit 
(FED  as  for  commercial  rnarine  diesel 
engines.  For  engines  with  a 
displacement  of  less  than  1.2  liters/ 
cvlinder,  the  maximum  values  are  1 1 .5 
g'/kW-hr  HC+NOx  and  1.2  g/kW-hr  PM. 
for  larger  engines,  the  maximum  values 
are  10.5  g/kW-hr  HC-^NOx  and  0.54  g/ 
kW-hr  PM.  These  maximum  FEL  values 
were  based  on  the  comparable  land- 
based  emission-credit  program  and  will 
ensure  that  the  emissions  frum  any 
given  family  certified  under  this 
program  not  be  significantly  higher  than 
the  applicable  emission  standards  We 
believe  these  proposed  maximum  values 
will  prevent  backsliding  of  emissions 
above  the  baseline  levels  for  any  given 
engine  model.  Also,  we  are  concerned 
that  the  higher  emitting  engines  could 
result  in  emission  increases  in  areas 
such  as  ports  that  may  have  a  need  for 
PM  or  NOx  emission  reductions. 
Balancing  this  concern  is  the  fact  that 
recreational  marine  diesel  engines 
constitute  a  small  fraction  of  PM  and 
HC+NOx  emissions  in  nonattainment 
areas.  Thus,  if  a  few  engine  families 
have  higher  emissions  then  our 
proposed  FEL  cap,  the  incremental 
emissions  in  these  areas  may  not  be 
significant.  Also,  if  we  do  not 
promulgate  FEL  caps  for  this  category, 
manufacturers  will  need  to  offset  high 
emitting  engines  with  low-emitting 
engines  to  meet  the  average  standard. 
We  are  interested  in  comments  on  these 
issues,  on  the  degree  to  which  FEL  caps 
would  hinder  manufacturer  flexibility 
and  impose  costs,  and  the 
environmental  impact  of  FEL  caps.  We 


ask  commenters  to  address  whether  we 
should  promulgate  FEL  caps. 

As  an  alternative,  we  are  requesting 
comment  on  whether  we  should 
consider  usmg  the  MARPOL  Ann^x  \'I 
NOx  standard  as  the  appropriate  NOv 
FEL  upper  limit   L'nder  this  approach 
we  would  continue  to  use  the  land- 
based  Tier  1  PM  standard  as  the 
recreational  marine  diesel  en^in*-  FEL 
upper  limit  As  part  of  this  approach  we 
would  have  to  accommodate  the  fact 
that  the  MARPOL  Annex  VI  standard  i^. 
for  NOx  only  and  these  proposed 
standards  are  HC-hNOx   VVe  further 
request  comment  under  this  approach  as 
to  how  best  to  deal  with  this 
inconsistency. 

We  are  proposing  that  emission 
credits  generated  under  this  program 
have  no  expiration,  with  no  discountmt: 
applied.  This  is  c:onsistent  with  the 
commert:ial  marine  credit  program  and 
gives  manufacturers  greater  flexibility  m 
implementing  their  engine  designs. 
However,  if  we  were  to  revisit  the 
standards  prtjposed  toda\  at  a  later  date, 
we  would  have  to  reevaluate  this  issue 
in  the  context  of  spillover  of  credits  in 
the  new  program. 

Consistent  with  the  land-based 
nonroad  diesel  rule,  we  are  also 
proposing  to  disallow  using  credits 
generated  on  land-based  engines  for 
demonstrating  compliance  with  marine 
diesel  engines.  In  addition.  \\(>  propose 
that  credits  may  not  be  exchanged 
between  recreational  and  commercial 
marine  engines  We  are  cone  erned  thai 
manufacturers  producing  land-based 
and/or  commercial  marine  engini"-  in 
addition  to  recreational  marine  engines 
could  effectively  trade  out  of  the 
recreational  marine  portion  of  the 
program,  thereby  potentially  obtaining  a 
c(3mpetitive  advantage  over  small 
companies  selling  only  recreational 
marine  engines   In  addition,  there  ar>' 
two  differences  in  the  wa\  that  Kind- 
based,  commert:ial  marine,  and 
recreational  marine  credits  are 
calculated  that  make  the  credits 
somewhat  incompatible  The  first  is  that 
the  difference  in  test  duty  cycles  means 
there  is  an  difference  in  calculated  load 
factors  for  each  of  these  categories  of 
engines.  The  second  is  that  there  are 
significant  differences  in  the  useful 
lives.  EPA  seeks  comment  on  the  need 
for  these  restrictions  and  on  the  degree 
to  which  imposing  them  ma\  create 
barriers  to  low-cost  emission  reductions. 

We  are  proposing  to  allow  earl\ 
banking  of  emission  credits  once  this 
rule  is  finalized.  We  believe  that  early 
banking  of  emission  credits  will  allow 
for  a  smoother  implementation  of  the 
recreational  marine  standards  These 
credits  are  generated  relative  to  the 


propo;,>'(l  standards  and  are 
undiscounted.  We  are  aware  that  there 
are  already  some  marine  diesel  engines 
that  meet  the  proposed  standards,  and 
we  are  concerned  about  windfall  credits 
h^om  engines  that  generate  early  credits 
without  any  modifications  to  reduce 
omissions.  We  request  comment  on 
whether  or  not  these  engines  should  be 
able  to  generate  credits. 

We  also  propose  that  manufacturers 
have  the  option  of  generating  credits 
relative  to  their  pre-control  emission 
levels.  If  manufacturers  choose  this 
option  they  will  have  to  develop  engine 
family-specific  baseline  emission  levels. 
Credits  will  then  be  calculated  relative 
to  the  manufacturer-generated  baseline 
emission  rates,  rather  than  the 
standards  To  generate  the  baseline 
^mission  rates,  a  manufacturer  must  test 
three  engines  from  the  family  for  which 
the  baseline  is  being  generated.  The 
baseline  will  be  the  average  emissions  of 
the  three  engines.  Under  this  option, 
engines  must  still  meet  the  proposed 
standards  to  generate  credits,  but  the 
credits  will  be  calculated  relative  to  the 
generated  baseline  rather  than  the 
standards.  However.*any  credits 
generated  between  the  level  of  the 
standards  and  the  generated  baseline 
will  be  discounted  10  percent.  This  is  to 
account  for  the  variability  of  testing  in- 
use  engines  to  establish  the  family- 
specific  baseline  levels,  which  may 
result  from  differences  in  hours  of  use 
and  maintenance  practices.  We  request 
comment  on  all  aspects  of  the  proposed 
emission-credit  program. 

One  engine  manufacturer  commented 
after  the  ANPRM  that  all  their 
recreational  engine  product  lines  fall 
into  the  per-cylinder  displacement 
range  with  the  proposed 
implementation  date  of  2006.  This 
manufacturer  expressed  concern  that  it 
\M)uld  be  burdensome  to  introduce  all 
their  product  lines  at  one  time  and 
presented  the  idea  of  phasing  in  their 
product  lines  from  2005  through  2007 
instead.  An  alternative  to  early  banking 
or  a  revised  phase-in  would  be  "family- 
hanking."  Under  the  "family-banking" 
concept,  we  would  allow  manufacturers 
to  certif\  an  engine  family  early.  For 
each  year  of  certif>'ing  an  engine  family 
early,  the  manufacturer  would  be  able  to 
delay  certification  of  a  smaller  engine 
famiU  bv  one  year.  This  would  be  based 
on  the  actual  sales  of  the  early  family 
and  the  projected  sales  volumes  of  the 
late  family;  this  would  require  no 
calculation  or  accounting  of  emission 
credits.  We  request  comment  on  this 
approach  or  any  other  approach  that 
would  help  manufacturers  bring  the 
product  lines  into  compliance  to  the 
proposed  standards  without 
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compromising  emissions  reductions  (see 
^  1048.145  of  the  proposed  regulations). 

3.  Is  EPA  Proposing  Voluntary 
Standards  for  These  Engines' 

a.  Blue  Sky  Section  III.B.5  gives  an 
over\'iew  of  Blue  Sky  voluntary 
standards  We  are  proposing  to  target 
about  a  45-percent  reduction  beyond  the 
mandatory  standards  as  a  qualifvmg 
level  for  Blue  Skv  Series  engines  to 
match  the  voluntary  standards  already 
adopted  for  commercial  marine  diesel 
engines  (see  Table  \'.C-2)  While  the 
Blue  Sky  Series  emission  standards  are 
voluntary,  a  manufacturer  choosing  to 
certify  dn  engine  under  this  program 
must  comply  with  all  the  requirements 
proposed  for  this  category  of  engines, 
including  allowable  maintenance. 
warrantw  useful  life,  rebuild,  and 
deterioration  factor  provisions.  This 
program  would  become  effective 
imriiediateh'  once  we  finalize  this  rule. 
We  request  comment  r)n  the  Blue  Skv 
Series  approach  a>  it  would  apply  to 
recreational  marine  diesel  ^'ngines 

Table  V.C.-2.— Blue  Sky  Vol- 
untary Emission  Standards  for 
Recreational  Marine  Diesel  En- 
gines 

Ig/lcW-hr) 


Rated  Brake  Power 


HC+NO. 


PM 


power  >  37  kW 
disol  <0  9 

0  9idispl  <  1  2   . 

1  2-:dispi  <2  5 

2  Ssdispl  


4.0      0  24 


4.0 
4.0 
5.0 


0.18 
0.12 
012 


b  MAHPDL  Annf-x  VI  The  M.^RPOL 
Annex  \i  standards  dxe  discussed  above 
in  Section  IF. 3  for  marine  diesel 
engines  rated  above  130  kW  We  are  not 
propo>ing  to  adopt  the  MARPOL  .-ynnex 
V'l  \()\  emission  limits  as  Clean  .^ir  Act 
standards  at  this  time  However,  we 
encourage  engine  manufacturers  to 
make  .^nnex  \'i-compliant  engines 
a\ailablf'  and  boat  builder^  to  purchase 
and  install  them  prior  to  the 
implementation  (jf  our  proposed 
standards   If  the  international  standards 
are  ratified  in  the  L'  S  .  thev  would  go 
into  effect  retroactively  to  all  boats  built 
|anuar\-  1.  2000  or  later  One  advantage 
of  using  M.\RPQL-compliant  engines  is 
that  if  this  happens,  users  will  be  in 
compliance  with  the  standard  without 
having  to  make  anv  changes  to  their 
engines 

To  encourage  boat  manufacturers  to 
purchase  MARPOL  .\nnex  Vl-compliant 
engines  prior  to  the  date  the  Annex  goes 
into  force  for  the  United  States,  we  are 
proposing  a  voluntarv'  certification 


program  that  will  allow  engine 
manufacturers  to  obtain  a  Statement  of 
Voluntary-  Complianre  to  the  MARPOL 
Annex  VI  NOx  limits  This  voluntary- 
approach  to  the  MARPOL  .A.nnex  VI 
emission  limits  depends  on  the 
assumption  that  manufacturers  w-ill 
produce  MARPOL-compliant  engines 
before  the  emission  limits  go  into  effect 
internationally.  Engine  manufacturers 
can  use  this  voluntary-  certification 
program  to  obtain  a  Statement  of 
Voluntary  Compliance  to  the  MARPOL 
NOx  limits."'- 

We  request  comment  on  whether  or 
not  we  should  apply  the  MARPOL 
Annex  VI  standards  as  a  first  Tier  to  this 
proposed  regulation.  We  also  request 
comment  (m  reasons  for  whether  or  not 
the  MARPOL  Annex  VI  standards 
should  apply  to  recreational  marine  at 
all. 

4  What  Durability  Provisions  Apply? 

There  are  several  related  provisions 
that  would  be  needed  to  ensure  that 
emission  control  wouhi  be  maintained 
throughout  the  life  of  the  engine 
Secticm  III  gives  a  general  fjverview  of 
durability  provisions  associated  with 
emissions  certification  This  section 
discusses  these  proposed  provisions 
specifically  for  recreational  marine 
diesel  engines. 

a.  How  long  would  my  engine  have  to 
comply'  We  propose  to  require  that 
manufacturers  produce  engines  that 
comply  over  the  full  useful  life  often 
years  or  until  the  engine  accumulates 
1,000  operating  hours,  whichever  occurs 
first.  We  would  consider  the  hours 
requirement  to  be  a  minimum  value  for 
useful  life,  and  would  require 
manufacturers  to  compU  for  a  longer 
period  in  those  cases  where  they  design 
their  engines  to  be  operated  longer  than 

1 .000  hours  In  making  the 
di'termination  that  engines  are  designed 
to  last  longer  than  the  proposed  hour 
limit,  we  would  look  for  evidence  that 
the  engines  continue  to  reliably  deliver 
the  necessarv-  power  output  w-ithout  an 
unacceptable  increase  m  fuel 
consumption 

b.  How  would  I  demonstratf  (^mission 
durability?  We  are  proposing  the  same 
durabilit\-  demonstratirin  requirements 
for  retreational  marine  diesel  engines  as 
already  exist  for  commercial  marine 
diesel  engines  This  means  that 
recreational  marine  engine 
manufacturers,  using  good  engineering 
ludgment,  would  generally  need  to  test 
one  or  more  engines  for  emissions 


•  ''■  For  more  information  about  our  v;hjiit,irv 
certification  pmf;ram,  see  "guidant  o  for  (j-rti  King 
to  MARR3L  Annex  VI. -  VPrD-9<+-02  Thi^  letlpr  i^ 
available  on  our  website:  /iffp.7/Hu-w  fpo  ^ov'oluq' 
regs/nonroad/marine/ci/imolettr.pdf 


before  and  after  accumulating  1 ,000 
operating  hours  (usually  performed  by 
continuous  engine  operation  in  a 
laboratory).  The  results  of  these  tests  are 
referred  to  as  "durability  data,"  and  are 
used  to  determine  the  rates  at  which 
emissions  are  expected  to  increase  over 
the  useful  life  of  the  engine  for  each 
engine  family  (the  rates  are  known  as 
deterioration  factors).  However,  in  many 
cases,  manufacturers  would  be  allowed 
to  use  durability  data  from  a  different 
engine  family,  or  for  the  same  engine 
family  in  a  different  model  year. 
Because  of  this  allowance  to  use  the 
same  data  for  multiple  engine  families, 
w-e  expect  durability  testing  to  be  very 
limited. 

We  are  also  proposing  the  same 
provisions  from  the  commercial  marine 
rulemaking  for  how  durability  data  are 
to  be  collected  and  how  deterioration 
factors  are  to  be  generated.  These 
requirements  are  in  40  CFR  94.21 1 , 
94  218,  94.219,  and  94.220.  These 
sections  describe  when  durability  data 
from  one  engine  family  can  be  used  for 
another  family,  how  to  select  to  the 
engine  configuration  that  is  to  be  tested, 
how-  to  conduct  the  service 
accumulation,  and  what  maintenance 
can  be  performed  on  the  engine  during 
this  service  accumulation. 

c  What  maintenance  would  be 
allowed  during  senice  accumulation? 
For  engines  certified  to  a  1.000-hour 
useful  life,  the  only  maintenance  that 
would  be  allowed  is  regularly  scheduled 
maintenance  unrelated  to  emissions  that 
is  technologically  necessarv-.  This  could 
typically  include  changing  engine  oil, 
oil  filter,  fuel  filter,  and  air  filter.  We 
request  comment  on  the  allowable 
maintenance  during  service 
accumulation. 

d.  Would  production-line  testing  be 
required?  We  are  proposing  to  apply  the 
production-line  testing  requirements  for 
commercial  marine  engines  to 
recreational  marine  diesel  engines,  with 
the  additional  provisions  described  in 
Section  III.C.4.  A  manufacturer  would 
have  to  test  one  percent  of  its  total 
projected  annual  sales  of  Category  1 
engines  each  year  to  meet  production- 
line  testing  requirements.  We  are 
proposing  that  manufacturers  combine 
recreational  and  commercial  engine 
families  in  calculating  their  sample 
sizes  for  production-line  testing.  We  are 
not  proposing  a  minimum  number  of 
tests,  so  a  manufacturer  could  produce 
up  to  100  marine  diesel  engines  without 
doing  any  production-line  testing. 

5  Do  These  Standards  Apply  to 
Alternative-Fueled  Engines? 

These  proposed  standards  apply  to  all 
recreational  marine  diesel  engines, 
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without  regard  to  the  type  of  fuel  used. 
While  we  are  not  aware  of  any 
alternative-fueled  recreational  marine 
engines  that  are  currently  being  sold 
into  the  U.S.  market,  we  are  proposing 
alternate  forms  of  the  hydrocarbon 
standards  to  address  the  potential  for 
natural  gas-fueled  and  alcohol-fueled 
engines.  In  our  regulation  of  highway 
vehicles  and  engines,  we  determined  it 
is  not  appropriate  to  apply  total 
hydrocarbon  standards  to  engines  fueled 
with  natural  gas  (which  is  comprised 
primarily  of  methane),  but  rather  that 
nonmethane  hydrocarbon  (NMHC) 
standards  should  be  used  (59  FR  48472, 
September  21.  1994).  These  alternate 
forms  follow  the  precedent  set  in 
previous  rulemakings  to  make  the 
standards  similar  in  stringency  and 
environmental  impact. 

Similarly,  we  determined  that 
alcohol-fueled  highway  engines  and 
vehicles  should  be  subject  to  HC- 
equivalent  (HCE)  standards  instead  of 
HC  standards  (54  FR  14426.  April  1 1 . 
1989).  HC-equivalent  emissions  are 
calculated  from  the  oxygenated  organic 
components  and  non-oxygenated 
organic  components  of  the  exhaust, 
summed  together  based  on  the  amount 
of  organic  carbon  present  in  the  exhaust. 
Thus,  we  are  proposing  that  alcohol- 
fueled  recreational  marine  engines 
comply  with  total  hydrocarbon 
equivalent  (THCE)  plus  N0\  standards 
instead  of  THC  plus  NOx  standards. 

6.  Is  EPA  Controlling  Crankcase 
Emissions? 

We  are  proposing  to  require 
manufacturers  to  prevent  crankcase 
emissions  from  recreational  marine 
diesel  engines,  with  one  exception.  We 
are  proposing  to  allow  turbocharged 
recreational  marine  diesel  engines  to  be 
built  with  open  crankcases.  as  long  as 
the  crankcase  ventilation  system  allows 
measurement  of  crankcase  emissions. 
For  these  engines  with  open  crankcases, 
we  will  require  crankcase  emissions  to 
be  either  routed  into  the  exhaust  stream 
to  be  included  in  the  exhaust 
measurement,  or  to  be  measured 
separately  and  added  to  the  measured 
exhaust  mass.  These  measurement 
requirements  would  not  add 
significantly  to  the  cost  of  testing, 
especially  where  the  crankcase  vent  is 
simply  routed  into  the  exhaust  stream 
prior  to  the  point  of  exhaust  sampling. 
This  proposal  is  consistent  with  our 
previous  regulation  of  crankcase 
emissions  from  such  diverse  sources  as 
commercial  marine  engines, 
locomotives,  and  passenger  cars. 


7.  What  Are  the  Smoke  Requirements-' 

We  are  not  proposing  smoke 
requirements  for  recreational  marine 
diesel  engines  Marine  diesel  engine 
manufacturers  ha\e  stated  thai  many  of 
their  engines,  though  currently 
unregulated,  are  manufactured  with 
smoke  limiting  controls  at  the  request  of 
customers.  Users  seek  low  smoke 
emissions  both  because  they  dislike  the 
exhaust  residue  on  decks  and  because 
they  can  be  subject  to  penalties  in  ports 
with  smoke  emission  requirements   In 
many  cases,  marine  engine  exhaust 
gases  are  mixed  with  water  prior  to 
being  released.  This  practice  reduces 
smoke  visibility  Moreover,  we  belie\  e 
the  PM  standards  proposed  here  for 
diesel  engines  will  have  the  effect  of 
limiting  smoke  emissions  as  well.  We 
request  comment  on  this  position  and. 
specifically,  on  whether  there  is  a  need 
at  this  time  for  additional  control  of 
smoke  emissums  from  recreational 
marine  diesel  engines,  and  if  so.  what 
the  appropriate  limits  should  he 

We  also  request  comment  on  an 
appropriate  test  procedure  for 
measuring  smoke  emissions,  in  case  we 
choose  to  pursue  smoke  limits.  There  is 
currently  no  established  test  procedure 
for  a  marine  engine  to  measure 
compliance  with  a  smoke  limit.  Most 
propulsion  marine  engines  operate  over 
a  torque  curve  governed  by  the 
propellor.  Consequently,  a  vessel  \Mth 
an  engine  operating  at  a  given  speed 
will  have  a  narrow  range  of  torque 
levels.  Some  large  propulsion  marine 
engines  have  variable-pitch  propellers, 
in  which  case  the  engine  operates  miu  h 
like  constant-speed  engines  Note  thai 
the  International  Organization  for 
Standardization  (ISO)  is  working  on  a 
proposed  test  procedure  for  marine 
diesel  engines^  "'  As  this  proc  ediirt'  is 
finalized  by  ISO  and  emission  data 
become  available,  we  may  review  the 
issue  of  smoke  requirements  for  ail 
marine  diesel  engines  We  request 
comment  on  this  overall  approach  to 
smoke  emissions  from  marine  diesel 
engines,  as  well  as  cummenl  on  the  draft 
ISO  procedures, 

8.  What  Are  the  Proposed  Not-To- 
Exceed  Standards  and  Related 
Requirements' 

We  are  proposing  not-to-exceed 
requirements  similar  to  those  finalized 
for  commercial  marine  diesel  engines 
At  the  time  of  certification,  manufacture 
would  have  to  submit  a  statement  that 


'  ••'liittTiialional  .Standards.  Organization.  8178-4 
Reriproiating  internal  ( Dmbustion  engines — 
Exhaust  emissKin  measurpmfnt — Part  4:  Test  cycles 
for  different  engine  apphi  atjons.  '  Docket  A-2000- 
01,  Document  Ii-,^-l'^ 


lis  f-ngines  \n  ill  comply  with  these 
reqiiirfnicnis  under  all  conditions  that 
nia\  redsiinahly  be  expected  to  occur  in 
normal  vessel  operation  and  use  The 
manufacturer  would  provide  a  detailed 
description  of  all  testing,  engineering 
analysis,  and  other  information  that 
forms  the  basis  for  the  statement.  This 
certification  could  be  based  on  testing  or 
on  other  research  which  could  be  used 
to  support  such  a  statement  that  is 
consistent  with  good  engineering 
judgment.  We  request  comment  on 
applying  the  proposed  NTE 
requirements  to  recreational  marine 
diesel  engines  and  on  the  application  of 
the  requirements  to  these  engines. 

a.  Concept.  Our  goal  is  to  achieve 
control  of  emissions  over  the  broad 
range  of  in-use  speed  and  load 
combinations  that  can  occur  on  a 
recreational  marine  diesel  engine  so  that 
real-world  emission  control  is  achieved, 
rather  than  just  controlling  emissions 
under  certain  laboraton*-  conditions.  An 
important  tool  for  achieving  this  goal  is 
an  in-use  program  with  an  objective 
standard  and  an  easily  implemented  test 
procedure.  Prior  to  this  concept,  our 
approach  has  been  to  set  a  numerical 
standard  on  a  specified  test  procedure 
and  rely  on  the  additional  prohibition  of 
defeat  devices  to  ensure  in-use  control 
0%  er  a  broad  range  of  operation  not 
included  in  the  test  procedure. 

We  are  proposing  to  apply  the  defeat 
device  provisions  established  for 
commercial  marine  engines  to 
recreational  marine  diesel  engines  in 
addition  to  the  NTE  requirements  (see 
40  CFR  94  2)  A  design  in  which  an 
t'ligine  met  the  standard  at  the  steady- 
stati'  t''st  p>  lilt'-  iiiii  was  intentionally 
designed  ti*  approach  the  NTE  limit 
everywhere  else  would  be  considered  to 
be  defeating  the  standanl   [..]•■'  Ironic 
controls  that  recognize  u  tun  the  engine 
is  being  tested  for  emissions  and  adjust 
the  emissions  from  the  engine  would  be 
an  example  of  a  defeat  device, 
regardless  of  the  emissions  performance 
of  the  engine 

No  smt;lt  ti-st  procedure  can  cover  all 
rea!  wir!  1  q  plications,  operations,  or 
rcmiitinns   "i  ct  to  ensure  that  emission 
standards  are  providing  the  intended 
benefits  in  use.  we  must  have  a 
reasonable  expectation  that  emissions 
under  real-world  conditions  reflect 
those  measured  on  the  test  procedure. 
The  defeat-device  prohibition  is 
designed  to  ensure  that  emission 
controls  are  employed  during  real-world 
operation,  not  just  under  laboratory  or 
test-procedure  conditions.  However,  the 
defeat-device  prohibition  is  not  a 
quantified  standard  and  does  not  have 
an  associated  test  procedure,  so  it  does 
not  have  the  clear  objectivity  and  ready 
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enforceability  of  a  numerical  standard 
and  test  procedure.  As  a  result,  using  a 
standardized  test  procediu-e  alone 
makes  it  harder  to  ensure  that  engines 
will  operate  with  the  same  level  of 
control  in  the  real  world  as  in  the  test 
cell. 

Because  the  ISO  E5  dutv  cycle  uses 
only  five  modes  on  an  average  propeller 
curve  to  characterize  marine  engine 
operation,  we  are  concerned  that  an 
engine  designed  to  the  duty  cycle  would 
not  necessarily  perform  the  same  way 
over  the  range  of  speed  and  load 
combinations  seen  on  a  boat  These  diif\ 
cycles  are  based  on  average  propeller 
curves,  but  a  propulsion  marine  engine 
may  never  be  fitted  with  an  "average 
propeller  "  For  instance,  an  engine  fit  to 
a  specific  boat  may  operate  differently 
based  on  how  heavilv  the  boat  is  loaded 

To  ensure  that  emissions  arp 
controlled  from  recreational  marine' 
engines  over  the  full  range  of  speed  and 
load  combinations  seen  on  boats,  we 
propose  to  establish  a  zone  under  the 
engine's  power  curve  where  the  engine 
may  not  exceed  a  specified  emission 
limit  This  limit  would  appiv  to  ai!  of 
the  regulated  pollutants  under  steadv- 
state  operation.  In  addition,  we  proposn 


that  the  whole  range  of  real  ambient 
conditions  be  included  in  this  "not-to- 
ext.eed"  (NTE)  zone  testing.  The  NTE 
zone,  limit,  and  ambient  conditions  are 
described  below 

We  believe  there  are  significant 
advantages  to  taking  this  approach.  The 
test  procedure  is  very  flexible  so  it  can 
represent  the  majority  of  in-use  engine 
operation  and  ambient  conditions. 
Therefore,  the  NTE  approach  takes  all  of 
the  benefits  of  a  numerical  standard  and 
test  procedure  and  expands  it  to  cover 
d  broad  range  of  conditions.  Also, 
labnratorv  testing  makes  it  harder  to 
perform  in-use  testing  because  either  the 
engines  would  have  to  be  removed  from 
the  VRssel  or  care  would  have  to  be 
taken  that  laboratorv-type  conditions 
[:dn  be  achieved  on  the  vessel.  With  the 
NTE  approach,  in-use  testing  and 
c  ninplianiH  become  much  easier  since 
t-nussion^  mav  be  sampled  during 
normal  vessel  use.  Because  this 
approach  is  objective,  it  makes 
f'nforcement  easier  and  provides  more 
( t;rtdmty  to  the  industry  of  what  is 
expected  in  use  versus  over  a  fixed 
laboratorv  test  procedure. 

Even  with  the  NTE  requirements,  we 
helu've  it  is  still  important  to  retain 


standards  based  on  the  steady-state  duty 
cycles.  This  is  the  standard  that  we 
expect  the  certified  marine  engines  to 
meet  on  average  in  use.  The  NTE  testing 
is  more  focused  on  maximum  emissions 
for  segments  of  operation  and  should 
not  require  additional  technology 
beyond  what  is  used  to  meet  the 
proposed  standards.  We  believe  basing 
the  emission  standards  on  a  distinct 
cycle  and  using  the  NTE  zone  to  ensure 
in-use  control  creates  a  comprehensive 
program.  In  addition,  the  steady-state 
duty  cycles  give  a  basis  for  calculating 
credits  for  averaging,  banking,  and 
trading. 

b.  Shape  of  the  NTE  zone.  Figure  V- 
C-1  illustrates  our  proposed  NTE  zone 
for  recreational  marine  diesel  engines. 
We  based  this  zone  on  the  range  of 
conditions  that  these  engines  could 
typically  see  in  use.  Also,  we  propose  to 
divide  the  zone  into  subzones  of 
operation  which  have  different  limits  as 
described  below.  Chapter  4  of  the  Draft 
Regulatory  Support  Document  describes 
the  development  of  the  boundaries  and 
conditions  associated  with  the  proposed 
NTE  zone.  We  request  comment  on  the 
proposed  NTE  zone. 


BILUNG  CODE  6560-50-P 


Figure  V.C-1:   Proposed  NTE  Zone  for  Recreational  CI  Marine  Engines 
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We  propose  to  allow  manufacturers  to 
petition  to  ad)ust  the  size  and  shape  of 
the  NTE  zone  for  certain  engines  if  thev 


can  certiK'  that  the  engine  will  not  see 
operation  outside  of  the  revised  NTE 
zone  in  use  This  way,  manufacturers 
could  avoid  having  to  test  their  engines 


under  operation  that  they  would  never 
see  in  use.  However,  manufacturers 
would  still  be  responsible  for  all 
operation  of  an  engine  on  a  vessel  that 
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would  reasonably  be  expected  to  be 
seen  in  use  and  would  be  responsible 
for  ensuring  that  their  specified 
operation  is  indicative  of  real-world 
operation.  In  addition,  if  a  manufacturer 
designs  an  engine  for  operation  at 
speeds  and  loads  outside  of  the 
proposed  NTE  zone  (i.e.,  variable-speed 
engines  used  with  variable-pitch 
propellers),  the  manufacturer  would  be 
responsible  for  notifying  us  so  their  NTE 
zone  can  be  modified  appropriately  to 
include  this  operation. 

c.  Transient  operation.  We  are 
proposing  that  only  steady-state 
operation  be  included  in  the  NTE 
testing.  We  are  basing  the  test  for 
determining  certification  emissions 
levels  on  the  ISO  E5  steady-state  duty 
cycles.  The  goal  of  the  NTE,  for  this 
proposal,  is  to  cover  the  operation  away 
from  the  five  modes  on  the  assumed 
propeller  curve.  Our  understanding  is 
that  the  majority  of  marine  engine 
operation  is  steady-state;  however,  we 
recognize  that  recreational  marine  use 
would  likely  be  more  transient  than 
commercial  marine  use.  At  this  time  we 
do  not  have  enough  data  on  marine 
engine  operation  to  accurately 
determine  the  amount  of  transient 
operation  that  occurs.  We  are  aware  that 
the  high-load  transient  operation  seen 
when  a  boat  comes  to  plane  would  not 
be  included  in  the  NTE  zone  as  defined, 
even  if  we  would  require  compliance 
with  NTE  standards  during  transient 
operation.  We  are  also  aware  that  these 
speed  and  load  points  could  not  be 
achieved  under  steady-state  operation 
for  a  properly  loaded  boat  in  use. 

Our  proposal  to  exclude  transient 
operation  from  NTE  testing  is  consistent 
with  the  commercial  marine  diesel 
requirements.  Also,  the  proposed 
standards  are  technology-forcing  and  are 
for  a  previously  unregulated  industry. 
We  believe  excluding  transient 
operation  will  simplify  the  requirements 
on  this  industry  while  still  maintaining 
proportional  emission  reductions  due  to 
the  technology-forcing  nature  of  this 
proposal.  We  intend  to  study  marine 
operation  to  understand  better  the 
effects  of  transient  operation  on 
emissions.  If  we  find  that  excluding 
transient  operation  from  the  compliance 
requirements  results  in  a  significant 
increase  in  emissions,  we  will  revisit 
this  provision  in  the  future.  We  request 
comment  on  the  appropriateness  of 
excluding  transient  operation  from  NTE 
requirements. 

a.  Emission  standards.  We  are 
proposing  emission  standards  for  an 
NTE  zone  representing  a  multiplier 
times  the  weighted  test  result  used  for 
certification.  Because  an  emission  level 
is  an  average  of  various  points  over  a 


test  procedure,  a  multiplier  of  is 
inconsistent  with  the  idea  of  a  Federal 
Test  Procedure  standard  as  an  average. 
This  is  consistent  with  the  concept  of  a 
weighted  modal  emissir)n  test.  suc:h  as 
the  steady-state  tests  included  in  this 
proposal, 

Consistent  with  the  requirements  iiir 
commercial  marine  engines,  we  propose 
that  recreational  marine  diesel  engine.s 
must  meet  a  cap  of  1.5  times  the 
certified  level  for  HC+NOy.  PM,  and  CO 
for  the  speed  and  power  suhznne  below 
45  percent  of  rated  power  and  a  cap  nf 
1.2  times  the  certified  levels  at  or  abr)\e 
45  percent  of  rated  power.  However,  we 
are  proposing  an  additional  subzone. 
when  compared  to  the  commercial  NTE 
zone,  at  speeds  greater  than  95  percent 
of  rated.  We  are  proposing  a  cap  of  1  5 
times  the  certified  levels  fur  this 
subzone.  This  additional  subzone 
addresses  the  typical  recreational  design 
for  higher  rated  power.  We  understand 
that  this  power  is  needed  to  ensure  that 
the  engine  can  bring  the  boat  to  plane. 

We  are  aware  that  marine  diesel 
engines  may  not  be  able  to  meet  the 
emissions  limit  under  all  conditions 
Specifically,  there  are  times  when 
emission  control  must  be  compromised 
for  startability  or  safety  We  are  not 
proposing  that  engine  starting  he 
included  in  the  NTE  testing  In  addition 
manufacturers  would  have  the  option  of 
petitioning  the  Administrator  to  allow 
emissions  to  increase  under  engine 
protection  strategies  such  as  when  an 
engine  overheats.  This  is  also  consistent 
with  the  requirements  for  conunercial 
marine  engines. 

e.  Ambient  conditions.  Variations  in 
ambient  conditions  can  affect  emissions 
Such  conditions  include  air 
temperature,  humidity,  and  (especially 
for  aftercooled  engines)  water 
temperature.  We  are  proposing  to  appU 
the  commercial  marine  engine  ranges 
for  these  variables.  Chapter  4  of  the 
Draft  Regulatory  Support  Doi  ument 
provides  more  detail  on  how  we 
determined  these  ranges  Within  the 
ranges,  there  is  no  calculation  to  correct 
measured  emissions  to  standard 
conditions.  Outside  of  the  ranges, 
emissions  can  be  corrected  back  to  the 
nearest  end  of  the  range.  The  proposed 
ambient  variable  ranges  are  \:i  to  .?5  C 
(55  to  95-F)  for  intake  air  temperaturn. 
7.1  to  10.7  g  water/kg  dr>'  air  (50  to  75 
grains/pound  drv  air)  for  intake  air 
humidity,  and  5'to  27"C  (41  to  80T)  for 
ambient  water  temperature 

D.  Proposed  Testing  Requirements 

40  CFR  part  94  details  specifications 
for  test  equipment  and  procedures  that 
apply  generally  to  commercial  marine 
engines.  We  propose  to  base  the 


recreatinndl  manni'  (iii".cl  cnuinetest 
procedures  nn  this  part   Section  \'III 
gives  a  general  discussion  of  the 
proposed  testing  requirements;  this 
section  describes  procedures  that  are 
specific  to  recreational  marine  such  as 
the  duty  cycle  for  operating  engines  for 
emission  measurements.  Chapter  4  of 
the  Draft  Technical  Support  Document 
describes  tht-sp  duty  cycles  in  greater 
detail, 

1  Which  Duty  Cycles  Are  Used  To 
Measure  Emissions? 

For  recreational  marine  diesel 
engines,  we  are  proposing  to  use  the  ISO 
E5  duty  cycle.  This  is  a  5-mode  steady 
statp  cvcle.  including  an  idle  mode  and 
four  modes  King  on  a  cubic  propeller 
(  iir\e  LSO  intends  for  this  cycle  to  be 
used  for  all  engines  in  boats  less  than  24 
meters  in  length.  We  propose  to  apply 
it  ti)  all  recreational  marine  diesel 
t^ngines  to  avoid  the  complexity  of  tying 
emission  standards  to  boat 
characteristics.  A  given  engine  may  be 
used  in  boats  longer  and  shorter  than  24 
meters;  engine  manufacturers  generally 
will  not  know  the  size  of  the  boat  into 
which  an  engine  will  be  installed.  Also, 
we  expect  that  mtjst  recreational  boats 
Will  be  under  24  meters  in  length 
(  hapter  4  nf  the  Draft  Regulatory 
Support  Document  provides  further 
detail  on  the  LSO  E5  duty  cycle.  We 
request  comment  on  the  appropriateness 
iif  this  dut\  (  \(  ie 

2  What  Fuels  Will  Be  Used  During 
Emission  Testing' 

We  are  proposing  to  use  the  same 
specifications  for  recreational  marine 
diesel  engines  as  we  have  used 
previously  for  commercial  marine  diesel 
engines  That  means  that  tti> 
recreational  engines  will  use  the  same 
test  fuel  that  is  required  for  testing 
Category  1  commercial  marine  diesel 
engines  which  is  a  standard  nonroad 
test  fuel  with  moderate  sulfur  content. 
We  are  not  aware  of  any  difference  in 
hiel  specifications  for  recreational  and 
commercial  marine  engines  of 
(om parable  size. 

i  How  Would  In-Use  Testing  Be 

Performed' 

We  hd\  e  the  authority  to  perform  in- 

u>e  testing:  'in  iii.iriiii'  •'!ie:M<'-  '  ■  ''nsure 
compliani  <•  in  use    I  hi^  ii".tinj.;  may 
include  taking  in-use  marine  engines 
nut  of  the  vessel  diid  trstinc  thnm  in  a 
labnratnr\    h^  wrU  .i--  f;i  l^i  ii--iinL.  of  in 
use  engines  i  ai  \h>'  hn :,)!    ;  it  ,:  in,.! ;  ne 
envirtmineiit    \\>  reque.st  cwuiinriits  on 
the  proposed  m  use  testing  provisions 
described  S)eli  i\\ 

We  prn[)nst  til  use  field-testing  data  in 
twn  wa\  s   First   we  would  use  it  as  a 
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screening  tool,  with  follow-up 
laborator\'  testing  over  the  ISO  E5  dutv 
cycle  where  appropriate.  Second,  we 
would  use  the  data  directly  as  a  basis  for 
compliance  determinations  provided 
that  field  testing  equipment  and 
procedures  are  capable  of  providing 
reliable  information  from  which 
conclusions  can  be  drawn  regarding 
what  emission  levels  would  be  in 
laborator\'-based  measurements. 

For  marine  engines  that  expel  exhaust 
gases  underwater  or  mix  their  exhaust 
with  water,  we  propose  to  require 
manufacturers  to  equip  engines  with  an 
exhaust  sample  port  where  a  probe  can 
be  inserted  for  in-use  exhaust  emission 
testing.  It  is  important  that  the  location 
of  this  port  allow  a  well-mixed  and 
representative  sample  of  the  exhaust 
The  purpose  of  this  proposed  provision 
is  to  simplify'  in-use  testing. 

One  of  the  advantages  ofthe  nut-tu- 
exceed  requirements  will  be  to  facilitate 
in-use  testing.  This  will  allow  us  to 
perform  compliance  testing  in  the  field. 
As  long  as  the  engine  is  operating  under 
steadv-state  conditi(ms  m  the  NTE  zone, 
we  will  be  able  to  measure  emissions 
and  compare  them  to  the  NTE  limits. 

E.  Sprciiil  C.nmplmnci^  Provisions 

The  pro\isH)n>  discusseii  here  are 
designed  to  minimize  regulator,' 
burdens  on  manufacturers  needing 
added  flexibilitv  to  romplv  with  the 
proposed  engine  standards   These 
manufacturers  include  engine  dressers, 
small-volume  engine  marinizers.  and 
small-volume  boat  builders. 

1.  What  Are  thf-  Proposed  Burden 
Reduction  Approaches  for  Engine 
Dressers' 

Many  recreational  marine  diesel 
engine  manufacturers  take  a  new.  land- 
based  engine  and  modify  it  for 
installation  on  a  marine  vessel.  Some  of 
the  companies  that  modifv  an  engine  for 
installation  on  a  boat  make  no  changes 
that  would  affect  emissions   Instead,  the 
modific:ations  may  consist  (jf  adding 
mounting  hardware  and  a  generator  or 
reduction  gears  for  propulsion  It  can 
also  involve  installing  a  new  marine 
cooling  system  that  meets  original 
manufacturer  specifications  and 
duplicates  the  c:noling  characteristics  of 
the  land-based  engine,  but  with  a 
different  cooling  medium  (i.e..  waterj.  In 
many  ways,  these  manufacturers  are 
similar  to  nonroad  equipment 
manufacturers  that  purchase  certified 
land-based  nonroad  engines  to  make 
auxiliary  engines.  This  simplified 
approach  of  producing  an  engine  can 
more  accurately  be  described  as 
dressing  an  engine  for  a  particular 
application.  Because  the  modified  land- 


based  engines  are  subsequently  used  on 

a  marine  vessel.  h(jwever.  these 
modified  engines  will  be  considered 
marine  diesel  engines,  which  then  fall 
under  these  proposed  requirements. 

To  clarifv'  the  responsibilities  of 
engine  dressers  under  this  rule,  we 
propose  to  exempt  them  from  the 
requirement  to  certify  engines  to  the 
proposed  emission  standards,  as  long  as 
they  meet  the  following  seven  proposed 
conditions. 

(1)  The  engine  being  dressed  (the 
"base"  engine)  must  be  a  highway,  land- 
based  nonroad,  or  locomotive  engine, 
certified  pursuant  to  40  CFR  part  86.  89. 
or  92,  respectivelv.  or  a  marine  diesel 
engine  certified  pursuant  to  this  part. 

(2)  The  base  engine's  emissions,  for 
all  pollutants,  must  be  at  least  as  good 
as  the  otherwise  applicable  recreational 
marine  emission  limits.  In  other  words, 
starting  in  2005,  a  dressed  nonroad  Tier 
1  engine  will  not  qualifv'  for  this 
exemption,  because  the  more  stringent 
standards  for  recreational  marine  diesel 
engines  go  into  effect  at  that  time. 

(3)  The  dressing  process  must  not 
involve  any  modifications  that  can 
change  engine  emissions  We  would  not 
consider  changes  to  the  fuel  system  to 
be  engine  dressing  because  this 
equipment  is  integral  to  the  combustion 
characteristics  of  an  engine. 

(4)  All  components  added  to  the 
engine,  including  cooling  systems,  must 
comply  with  the  specifications  provided 
by  the  engine  manufacturer 

(5)  The  original  emissions-related 
label  must  remain  c:learlv  visible  on  the 
engine. 

(6)  The  engine  dresser  must  notify 
purchasers  that  the  marine  engine  is  a 
dressed  highway,  nonroad,  or 
locomotive  engine  and  is  exempt  from 
the  requirements  of  40  CFR  part  94. 

(7)  The  engine  dresser  must  report 
annually  to  us  the  models  that  are 
exempt  pursuant  to  this  provision  and 
su(  h  iither  inforniation  as  we  deem 
necessary  to  ensure  appropriate  use  of 
the  exemption. 

We  propose  that  any  engine  dresser 
not  meeting  all  these  c;onditions  be 
considered  an  engine  manufacturer  and 
would  accordingly  need  to  certify  that 
new  engines  complv  with  this  rule's 
provisions 

Under  this  proposal,  an  engine 
dresser  violating  the  above  criteria 
might  be  liable  under  anti-tampering 
provisions  for  anv  (  hange  made  to  the 
land-based  engine  that  affects 
emissions.  The  dresser  might  also  be 
subject  to  a  compliance  action  for 
selling  new  marine  engines  that  are  not 
certified  to  the  required  emission 
standards. 


2.  What  Was  the  Small  Business 
Advocacy  Review  Panel? 

As  described  in  Section  XI. B,  the 
August  1999  report  of  the  Small 
Business  Advocacy  Review  Panel 
addresses  the  concerns  of  sterndrive  and 
inboard  engine  marinizers, 
compression-ignition  recreational 
marine  engine  marinizers,  and  boat 
builders  that  use  these  engines. 

To  identify  representatives  of  small 
businesses  for  this  process,  we  used  the 
definitions  provided  by  the  Small 
Business  Administration  for  engine 
manufacturers  and  boat  builders.  We 
then  contacted  companies 
manufacturing  internal-combustion 
engines  employing  fewer  than  1,000 
people  to  be  small-entity  representatives 
for  the  Panel.  Companies  selling  or 
installing  such  engines  in  boats  and 
employing  fewer  than  500  people  were 
also  considered  small  businesses  for  the 
Panel.  Based  on  this  information,  we 
asked  16  small  businesses  to  serve  as 
small-entity  representatives.  These 
companies  represented  a  cross-section 
of  both  gasoline  and  diesel  engine 
marinizers,  as  well  as  boat  builders. 

With  input  from  small-entity 
representatives,  the  Panel  drafted  a 
report  with  findings  and 
recommendations  on  how  to  reduce  the 
potential  small-business  burden 
resulting  from  this  proposed  rule.  The 
Panel's  recommended  fiexibility  options 
are  described  in  the  following  sections. 

3.  What  Are  the  Proposed  Burden 
Reduction  Approaches  for  Small- 
Volume  Engine  Marinizers? 

We  are  proposing  several  flexibility 
options  for  small-volume  engine 
marinizers.  The  purpo.se  of  these 
options  is  to  reduce  the  burden  on 
companies  for  which  fixed  costs  cannot 
be  distributed  over  a  large  number  of 
engines.  For  this  reason,  we  propose  to 
define  a  small-volume  engine 
manufacturer  based  on  annual  U.S.  sales 
of  engines.  This  production  count 
would  include  all  engines  (automotive, 
other  nonroad,  etc.)  and  not  just 
recreational  marine  engines.  We 
propose  to  consider  small  businesses  to 
be  those  that  produce  fewer  than  1000 
internal  combustion  engines  per  year. 
Based  on  our  characterization  of  the 
industry,  there  is  a  natural  break  in 
production  volumes  above  500  engine 
sales  where  the  next  smallest 
manufacturers  make  tens  of  thousands 
of  engines.  We  chose  1000  engines  as  a 
limit  because  it  groups  together  all  the 
marinizers  most  needing  the  proposed 
burden  reduction  approaches,  while 
still  allowing  for  reasonable  sales 
growth. 
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The  proposed  flexibility  options  for 
small-volume  marinizers  are  discussed 
below  and  would  be  used  at  the 
manufacturers'  discretion.  We  request 
comment  on  the  appropriateness  of 
these  flexibility  options  or  other 
options. 

a.  Broaden  engine  families.  We 
propose  to  allow  small-volume 
marinizers  to  put  all  of  their  models  into 
one  engine  family  (or  more  as  necessar>) 
for  certification  purposes.  Marinizers 
would  then  certif\'  using  the  "worst- 
case"  configuration.  This  approach  is 
consistent  with  the  flexibility  offered  to 
post-manufacture  marinizers  under  the 
commercial  marine  regulations.  The 
advantage  of  this  approach  is  that  it 
minimizes  certification  testing  because 
the  marinizer  can  certify  a  single  engine 
in  the  first  year  to  represent  their  whole 
product  line.  As  for  large  companies, 
the  small-volume  manufacturers  would 
then  be  able  carry-over  data  from  year 

to  year  until  engine  design  changes 
occur  that  would  significantly  affect 
emissions. 

We  understand  that  this  flexibility 
alone  may  not  be  able  to  reduce  the 
burden  enough  for  all  small-volume 
manufactures  because  it  would  still 
require  a  certification  test  We  consider 
this  to  be  the  foremost  cost  concern  for 
some  small-volume  manufacturers, 
because  the  test  costs  are  spread  over 
low  sales  volumes.  Also,  we  recognize 
that  it  may  be  difficult  to  determine  the 
worst-case  emitter  without  additional 
testing. 

b.  Minimize  compliance  requirements 
We  propose  to  waive  production-line 
and  deterioration  testing  for  small- 
volume  marinizers.  We  would  assign  a 
deterioration  factor  for  use  in 
calculating  end-of-life  emission  factors 
for  certification.  The  advantages  of  this 
approach  would  be  to  minimize 
compliance  testing.  Production-line  and 
deterioration  testing  would  be  more 
extensive  than  a  single  certification  test 

There  are  also  some  disadvantages  of 
this  approach,  because  there  would  be 
no  testing  assurance  of  engine  emissions 
at  the  production  line.  This  is  especially 
a  concern  without  a  manufacturer-run 
in-use  testing  program.  Also,  assigned 
deterioration  factors  would  not  be  as 
accurate  as  deterioration  factors 
determined  by  the  manufacturer 
through  testing.  We  request  comment  on 
appropriate  deterioration  factors  for  the 
technology  discussed  in  this  proposal. 

c.  Expand  engine  dresser  flexibility 
We  propose  to  expand  the  engine 
dresser  definition  for  small-volume 
marinizers  to  include  water-cooled 
turbochargers  where  the  goal  is  to  match 
the  performance  of  the  non  water-cooled 
turbocharger  on  the  original  certified 


configuration  We  believe  this  would 
provide  more  opportunities  for  diesel 
marinizers  to  be  excluded  from 
certification  testing  if  they  operate  as 
dressers. 

There  would  be  some  potential  for 
adverse  emissions  impacts  because 
emissions  are  sensitive  to  turbo- 
matching;  however,  if  the  goal  of  the 
marinizer  is  to  match  the  performance 
of  the  original  turbocharger.  this  risk 
should  be  small.  We  recognize  that  this 
option  would  not  likely  benefit  all 
diesel  marinizers  because  changes  to 
fuel  management  for  power  would  not 
qualify'  under  engine  dressing. 

d.  Streamlined  certification  We  are 
requesting  comment  on  allowing  small - 
volume  marinizers  to  certif\  to  a 
performance  standard  by  showing  their 
engines  meet  design  criteria  rather  than 
by  certification  testing  The  goal  would 
be  to  reduce  the  c:osts  of  certification 
testing.  We  are  concerned  that  this 
approach  must  be  implemented 
carefully  to  work  effectivelv  Thi,s 
would  put  us  in  the  unde<iirable 
position  of  specifying  engine  designs  for 
marinizers,  which  we  have  historically 
avoided  by  setting  performance 
standards 

We  are  not  clear  on  how  to  set 
meaningful  design  criteria  for  marine 
diesel  engines  We  <!xpect  that  emission 
reductions  in  diesel  engines  will  be 
achieved  through  careful  (  alihration  of 
the  engine  fuel  and  air  management 
svstems  using  strategies  such  as  timing 
retard  and  charge-air  c  onling  It  may  not 
be  feasible  to  specif\'  criteria  for  ignition 
timing,  charge-air  temperatures,  and 
injection  pressures  that  would  ensure 
that  even.'  engine  can  achieve  the 
targeted  level  of  emission  control.  While 
we  do  not  belie\e  design  criteria  can  be 
set  to  provide  sufficient  assurance  of 
emission  control  from  these  engines,  we 
ask  for  comment  on  any  possible 
approaches 

We  propose  to  allow  MTiall-\'oluine 
marinizers  to  t:ertifv  to  the  proposed 
not-to-exceed  (NTE)  requirements  \\  itli 
a  streamlined  approa(  h  We  helu'M' 
small-volume  marinizers  lould  ni.ikt  a 
satisfactor\'  showing  that  the\  meet  .\TE 
standards  with  limited  test  data.  Once 
these  manufacturers  test  engines  over 
the  proposed  fi\e-mode  certification 
duty  cycle  (E5).  they  could  use  those  or 
other  test  points  to  extrapolate  the 
results  to  the  rest  of  the  NTE  zone  For 
example,  an  engineering  anal\  sis  i  ould 
consider  engine  timing  and  fueling  rale 
to  determine  how  much  the  engine's 
emissions  may  change  at  points  not 
included  in  the  E5  cvcle  For  this 
streamlined  NTE  approach,  we  propose 
that  keeping  all  four  test  modes  of  the 
E5  cvcle  within  the  NTE  standards 


\N  juhi  In  eiiuugh  for  small-volume 
marinizers  to  certify'  compliance  with 
NTE  requirements,  as  long  as  there  are 
no  significant  changes  in  timing  or 
fueling  rate  between  modes  We  request 
comment  on  this  approach, 

e.  Delay  standards  for  five  years.  We 
propose  that  small-volume  marinizers 
not  have  to  comply  with  the  standards 
for  five  years  after  they  take  effect  for 
larger  companies.  Under  this  plan  the 
proposed  standards  would  take  effect 
from  2011  to  2014  for  small-volume 
marinizers,  depending  on  engine  size. 
We  propose  that  marinizers  would  be 
able  to  apply  this  delay  to  all  or  just  a 
portion  of  their  production.  They  could 
therefore  still  sell  engines  that  meet  the 
standards  when  possible  on  some 
product  lines  while  delaying 
introduction  of  emission-control 
technology  on  other  product  lines.  This 
option  provides  more  time  for  smalt 
marinizers  to  redesign  their  products, 
allowing  time  to  learn  from  the 
technology  development  of  the  rest  of 
the  industr\'. 

While  we  are  concerned  about  'he 
loss  of  emission  control  from  part  of  the 
fleet  during  this  time,  we  recognize  the 
special  needs  of  small-volume 
marinizers  and  believe  the  added  time 
may  be  necessan,'  for  these  companies  to 
comply  with  the  proposed  emission 
standards  This  additional  time  will 
allow  small-volume  marinizers  to  obtain 
and  implement  proven,  cost-effective 
emission-control  technology.  Some 
small-volume  marinizers  have 
expressed  concern  to  the  Small  Business 
.\dvocacy  Panel  that  large 
manufacturers  could  have  competitive 
advantage  if  they  market  their  engines 
as  cleaner  than  the  small-business 
engines.  Other  small-volume 
manufacturers  commented  that  this 
provision  would  be  useful  to  them 

We  are  also  requesting  comment  on 
limited  exemptions  for  small-volume 
marinizers.  Under  this  sort  of  flexibility, 
upon  request  from  a  small-volume 
marinizer,  we  would  exempt  a  small 
number  of  engines  per  year  for  8  to  10 
years.  An  example  of  a  small-volume 
exemptions  would  be  50  marine  diesel 
engines  per  year.  We  are  concerned, 
however,  that  this  approach  may  not  be 
appropriate  given  our  goal  of  reducing 
burden  on  small  businesses  without 
significant  loss  in  emission  control. 

f.  Hardship  pro\isions.  We  are 
firoposing  two  hardship  provisions  for 
small-volume  marinizers.  Marinizers 
would  be  able  to  apply  for  this  relief  on 
an  annual  basis.  First,  we  propose  that 
small  marinizers  could  petition  us  for 
additional  time  to  comply  with  the 
standards  The  marinizer  would  have  to 
m.ii-i  tlie  i.a.se  that  it  has  taken  all 
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possible  steps  to  comply  but  the  burden 
of  compliance  costs  would  have  a  major 
impact  on  the  company's  solvency 
Also,  if  a  certified  base  engine  were 
available,  we  propose  that  the  marinizer 
would  have  to  use  this  engine  We 
believe  this  provision  would  protect 
small-volume  marinizers  from  undue 
hardship  due  to  certification  burden 
.•Mso.  some  emission  reduction  could  be 
gained  if  a  certified  base  engine 
becomes  available 

Second,  we  propose  that  small- 
volume  marinizers  could  also  apply  for 
hardship  relief  if  circumstances  outside 
their  control  caused  the  faihire  to 
comph'  (such  as  a  supplv  contract 
broken  by  parts  suppher!  and  if  failure 
to  sell  the  subject  engines  would  ha\t' 
a  major  impact  (m  the  f,i)mpdn\'s 
solvencv  We  would  consider  this  relief 
mechanism  as  a  option  to  be  used  only 
as  a  last  resort   We  believe  this 
pro\isi(m  would  protect  small-volume 
marinizers  from  circumstances  outside 
their  control. 

g.  Use  of  emission  credits.  We  request 
comment  on  the  appropriateness  of 
allowing  small-volume  manufacturers  tn 
purchase  credits  under  the  streamlined 
certification  approach  described  abo\e 
L'nder  this  approach,  the  engines 
emission  performance  for  ()urposes  of 
certification  is  determini'd  on  the  basis 
of  design  features  rather  than  emission 
test  results  alone.  Certification  would 
therefore  depend  on  engin''ering 
analysis  and  design  criteria  Without  a 
full  set  of  emission  test  data,  however, 
it  would  not  be  possible  for  these 
manufacturers  to  participate  in  an 
emission-credit  program 

We  believe  the  level  of  credits 
necessar\'  to  offset  emissions  from 
uncontrolled  engines  could  bf 
established  conser.ativ<>l\  to  nia.ximize 
assuran(.e  of  (jompliance   For  this 
reason,  the  baseline  emissions  of  the 
uncontrolled  engine  could  be  based  (m 
the  worst-case  baseline  data  we  are 
aware  of.  which  would  currenth  be  20 
g/kW-hr  HC-kNQx  and  1  gykW-hr  PM. 
The  credits  needed  would  then  be 
calculated  using  the  proposed  standards 
and  the  usage  assumptums  presented  in 
Chapter  6  of  the  Draft  Regulator,' 
Support  Document 

Under  this  limited  emission-credit 
program,  we  propose  that  the 
participating  manufacturer  wr)ul(i  be 
able  to  buy  credits  offered  for  sale  by 
recreaticjnal  marine  diesel  engine 
manufacturers  certifving  rmly  on  the 
basis  of  emission  tests  (not  using  the 
streamlined  certification  described 
above).  We  propose  that  cross-trading 
outside  of  recreational  marine  not  be 
allowed,  because  it  could  prevent 
emission  reductions  from  being 


achieved  in  areas  where  boats 

rontribute  most  significantly  to  local  air 
pollution  and  it  could  prevent  new- 
technology  from  being  applied  to 
recreational  marine  engines  However, 
we  request  comment  on  whether  or  not 
small-volume  marinizers  should  be  able 
to  use  credits  generated  from  other 
sectors  such  as  land-based  nonroad 
engines. 

4   What  Are  the  Proposed  Burden 
Reduction  A()proaches  for  Small- 
Volume  Boat  Builders  I 'sing 
Recreational  .Marine  Diesel  Engines? 

The  SEAR  Panel  Report  recommends 
that  we  propose  burden  reduction 
approaches  for  small-volume  boat 
builders.  This  recommendation  was 
based  on  the  ccmrern  that,  although  boat 
builders  w(juld  ikjI  be  directly  regulated 
under  the  proposed  engine  standards, 
they  mav  need  to  redesign  engine 
compartments  on  some  boats  if  engine 
designs  were  to  change  significantlv. 
Based  on  comments  from  industry,  we 
believe  these  flexibility  options  may  be 
appropriate;  however,  thev  may  also 
turn  out  to  be  unnecessarv. 

We  are  proposing  four  flexibility 
options  for  small-volume  vessel 
manufacturers  using  recreational  marine 
diesel  engines.  The  purpose  of  these 
options  is  to  reduce  the  burden  on 
companies  for  which  fixed  costs  cannot 
be  distributed  over  a  large  number  of 
vessels.  For  this  reason,  we  propose  to 
define  a  srnall-\()luine  boat  builder  as 
one  that  produces  fewer  than  100  boats 
for  sale  in  the  U.S.  in  one  year  and 
meets  the  Small  Business 
Administratinn  definition  of  a  small 
business  (fewer  than  .500  employees). 
The  production  count  would  include  all 
engine-powered  recreational  boats.  We 
propose  that  these  flexibilitv  options  be 
used  at  the  iriaruifac  turer's  discretion. 
The  proposed  flexibility  options  for 
small-volume  boat  builders  are 
discussed  below.  We  request  comment 
on  the  appropriateness  of  these  or  other 
flexibility  options. 

a.  Percent-of-pro(]iiction  delay.  This 
proposed  flexibilitv  would  allow 
manufacturers,  with  written  request 
from  a  small-volume  boat  builder  and 
prior  appro\al  from  us.  to  produce  a 
limited  number  of  uncertified 
recreational  marine  engines.  We 
propose  that,  over  a  period  of  five  years 
(2006-2010).  small-volume  boat 
builders  would  be  able  to  purchase 
un(  eriified  engines  to  sell  in  boats  for 
an  amount  equal  to  80  percent  of  engine 
sales  for  r)ne  year  For  example,  if  the 
small  boat  builder  sells  100  engines  per 
vear  a  total  of  80  uncertified  engines 
may  be  sold  over  the  five-year  period. 
This  should  give  small  boat  builders 


flexibility  to  delay  using  new  engine 
designs  for  a  portion  of  business. 

We  currently  believe  this  flexibility  is 
appropriate,  however,  it  is  possible  that 
this  flexibility  could  turn  out  to  be 
unnecessary  if  the  standards  do  not 
result  in  significant  changes  in  engine 
size,  power-to-weight  ratio,  or  other 
parameters  that  would  affect  boat 
design.  Moreover,  custom  boat  builders 
may  not  need  this  flexibility  if  they 
design  each  boat  from  the  ground  up. 
We  are  also  concerned  that  this 
flexibility  could  reduce  the  market  for 
the  certified  engines  produced  by  the 
engine  manufacturers  and  could  make  it 
difficult  for  customs  inspectors  to  know 
which  uncertified  engines  can  be 
imported.  We  therefore  propose  that 
engines  produced  under  this  flexibility 
would  have  to  be  labeled  as  such. 

h.  Small-volume  allowance.  This 
proposed  flexibility  is  similar  to  the 
percent-of-production  allowance,  but  is 
designed  for  boat  builders  with  ver\' 
small  production  volumes.  The  only 
difference  with  the  above  fiexibility 
would  be  that  the  80-percent  allow-ance 
described  above  could  be  exceeded  as 
long  as  sales  do  not  exceed  either  10 
engines  per  year  or  20  engines  over  five 
years  (2006-2010).  This  proposed 
flexibility  would  apply  only  to  engines 
less  than  or  equal  to  2.5  liters  per 
cylinder. 

c.  Existing  inventory  and  replacement 
engine  allowance.  We  propose  that 
small-volume  boat  builders  be  allowed 
to  sell  their  existing  inventor,'  after  the 
implementation  date  of  the  new- 
standards.  However,  no  purposeful 
stockpiling  of  uncertified  engines  wfiuld 
be  permitted.  This  provision  is  intended 
to  allow  small  boat  builders  flexibility 
to  turn  over  engine  designs. 

d.  Hardship  relief  provision.  We 
propose  that  small  boat  builders  could 
apply  for  hardship  relief  if 
circumstances  outside  their  control 
caused  the  problem  (for  example,  if  a 
supply  contract  were  broken  by  the 
engine  supplier)  and  if  failure  to  sell  the 
subject  vessels  would  have  a  major 
impact  on  the  company's  solvency.  This 
relief  would  allow  the  boat  builder  to 
use  an  uncertified  engine  and  would  be 
considered  a  mechanism  of  last  resort. 
These  hardship  provisions  are 
consistent  with  those  currently  in  place 
for  post-manufacture  marinizers  of 
commercial  marine  diesel  engines. 

F.  Technical  Amendments 

The  proposed  regulations  include  a 
variety  of  amendments  to  the  programs 
already  adopted  for  marine  spark- 
ignition  and  diesel  engines,  as  described 
in  the  following  paragraphs. 
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1.  40CFRPart91 

We  have  identified  three  principal 
amendments  to  the  requirements  for 
outboard  and  personal  watercraft 
engines.  First,  we  are  proposing  to  add 
a  definition  of  United  States.  Tbis  is 
especially  helpful  in  clearing  up 
questions  related  to  U.S.  territories  in 
the  Carribean  Sea  and  the  Pacific  Ocean. 
Second,  we  have  found  two 
typographical  errors  in  the  equations 
needed  for  calculating  emission  levels 
in  40  CFR  91.419.  Finally,  we  are 
proposing  to  clarify  testing  rates  for  the 
in-use  testing  program.  The  regulations 
currently  specify  a  maximum  rate  of  25 
percent  of  a  manufacturer's  engine 
families.  We  are  proposing  to  clarifv' 
that  for  manufacturers  with  fewer  tban 
four  engine  families,  the  maximum 
testing  rate  should  be  one  family  per 
year  in  place  of  the  percentage 
calculation.  We  request  comment  on 
these  amendments.  Specifically,  we 
request  comment  on  whether  there  is  a 
need  to  delay  the  effectiveness  of  any  of 
these  amendments  to  allow 
manufacturers  time  to  comply  with  new 
requirements. 

2.  40  CFR  Part  94 

We  are  proposing  several  regulator* 
amendments  to  the  program  for 
commercial  marine  diesel  engines. 
Several  of  these  are  straightforward 
edits  for  correct  grammar  and  cross 
references. 

We  propose  to  change  the  definition 
of  United  States,  as  described  in  the 
previous  section. 

We  are  proposing  to  add  a  definition 
for  spark- ignition,  consistent  with  the 
existing  definition  for  compression- 
ignition.  This  would  allow  us  to  define 
compression-ignition  as  any  engine  that 
is  not  spark-ignition.  This  would  help 
ensure  that  marine  emission  standards 
for  the  different  types  of  engines  fit 
together  appropriately.  We  do  not 
expect  this  change  to  affect  any  current 
engines. 

The  discussion  of  production-line 
testing  in  Section  III  includes  a  proposal 
to  reduce  testing  rates  after  two  years  of 
consistent  good  performance.  We 
propose  to  extend  this  provision  to 
commercial  marine  diesel  engines  as 
well. 

The  test  procedures  for  Category  2 
marine  engines  give  a  cross-reference  to 
40  CFR  part  92.  which  defines  the 
procedures  for  testing  locomotives  and 
locomotive  engines.  Part  92  specifies  a 
wide  range  of  ambient  temperatures  for 
testing,  to  allow  for  outdoor 
measurements.  We  expect  all  testing  of 
Category  2  marine  engines  to  occur 
indoors  and  are  therefore  proposing  to 


adopt  a  range  of  13°  to  30°  C  (55°  to  86 
F)  for  emission  testing. 

We  request  comment  on  modifying 
the  language  prohibiting  emission 
controls  that  increase  unregulated 
pollutants.  The  existing  language  states: 

.\n  engine  with  an  emission-control  system 
mav  not  emit  anv  noxious  or  toxic  substance 
which  would  not  be  emitted  in  the  operation 
of  the  engine  in  the  absence  of  such  a  system. 
except  as  specifically  permitted  b\ 
regulation. 

Amended  regulatory  language  would 
focus  on  preventing  emissions  that 
would  endanger  public  welfare,  rather 
than  setting  a  .standard  that  allows  no 
tradeoff  between  pollutants.  We  are 
considering  this  also  in  emission- 
control  programs  for  other  types  of 
engines,  since  various  prospective 
engine  technologies  require  more 
careful  consideration  of  this  issue. 

"i'ou  may  not  design  your  engines  with 
emission-control  devu  es,  systems,  or 
elements  of  design  that  i  ause  or  contribute  to 
an  unreasonable  risk  Id  [)ubli(.  health, 
welfare,  or  safety  while  operating.  This 
applies  especially  if  the  engine  emits  any 
noxious  or  toxit,  substance  it  would 
otherwise  not  emit 

After  completing  the  final  rule  for 
commercial  marine  diesel  engines, 
manufacturers  expressed  a  concern 
about  the  phase-in  schedule  for  engine 
models  under  2.5  liters  per  cylinder 
Some  of  these  engine  models  include 
ratings  above  560  kW  (750  hp)  When 
we  proposed  emission  standards  for 
these  engines,  we  suggested  that  the 
larger  engines  could  certify*  according  to 
an  earlier  schedule,  since  the  lower- 
power  engines  from  those  product  linns 
would  need  to  meet  emission  standards 
for  marine  and  land-based  nonroad 
engines  earlier.  We  received  no 
comment  on  this  position  We  request 
comment  on  the  need  to  accommodate 
manufacturers'  calibration,  certification, 
and  production  schedules  in  aligning 
the  marine  and  land-based  nonroad 
diesel  engine  emission  standards  and  on 
what  offsets  are  appropriate. 

G.  Technological  Feasibility 

We  believe  the  emission-reduction 
strategies  expected  for  land-based 
nonroad  diesel  engines  and  commercial 
marine  diesel  engines  can  also  be 
applied  to  recreational  niarine  diesel 
engines.  Marine  diesel  engines  are 
generally  derivatives  of  land-bas»Ml 
nonroad  and  highway  diesel  engines 
Marine  engine  manufacturers  and 
marinizers  make  modifications  to  the 
engine  to  make  it  ready  for  use  in  a 
vessel.  These  modifications  can  range 
from  basic  engine  mounting  and  cooling 
changes  to  a  restructuring  of  the  power 
assembly  and  fuel  management  system. 


Chapters  Sand  4  of  thr  Draft  Kf'gulatory 
.Support  Docunu'iit  discuss  this  process 
in  more  detail  .Mso,  we  have  collected 
emission  data  demonstrating  the 
feasibility  of  the  not-to-exceed 
requirements.  These  data  are  presented 
in  (hapter  4  of  the  Draft  Regulatory 
Support  Document 

1   Implementation  Schedule 

For  recreatioHdi  marine  diesel 
engines,  the  ()ropose(i  im|ilement,ition 
schedule  allows  an  ricidilional  t\Mi  ye.irs 
of  delay  beyond  the  (  ommercial  marine 
diesel  standards  This  represents  up  to 
•i  fi\  e-\ car  delay  in  standards  relative  to 
the  implementation  dates  of  the  land- 
liased  nonroad  standards.  This  should 
reduce  the  burden  of  complying  with 
the  proposed  regulatory  scheme  by 
allowing  time  for  carryover  of 
technology  from  land-based  nonroad 
and  commercial  marine  diesel  engines. 
In  addition,  the  proposed 
implementation  dates  represent  four  or 
more  years  of  lead  time  beyond  the 
planned  date  for  our  final  rule. 

2.  Standard  Levels 

Marine  diesel  engines  are  typically 
derived  from  or  use  the  same  technology 
as  land-based  nonroad  and  commercial 

marine  diesel  engines  and  should 
therefore  he  able  to  efie<;tively  use  the 
same  emission-control  strategies  In  fact. 
recreational  marine  engines  can  make 
more  use  of  the  water  Lhev  operate  in  as 
a  c  ooling  medium  (  oinpared  w  ;th 
commercial  marine.  bt-^aus»'  ttie\  nre 
able  to  make  use  of  raw-water 
aftercooling  This  can  help  them  reduce 
c:harge-air  intake  temperatures  more 
easily  than  the  (  ommercial  models  and 
much  more  easily  than  land-based 
nonroad  diesel  engines.  Cooling  the 
intake  charge  reduc  es  the  formation  of 
.NO\  emissions 

3.  Technological  .Approaches 

We  anticipate  that  manufacturers  will 
meet  the  proposed  standards  for 
recreational  marine  diesel  engines 
primarily  with  technology  that  will  be 
applied  to  land-based  nonroad  and 
commercial  marine  diesel  engines. 
Much  of  this  technology  has  already 
l)epn  established  in  highway 
applications  and  is  being  used  in 
limited  land-based  nonroad  and  marine 
applications  Our  analysis  of  this 
ter  hnology  is  described  in  detail  in 
t^hapters  .3  and  4  of  the  Draft  Regulatory 
•Support  Drx  ument  for  this  proposed 
rule  and  is  summarized  here.  We 
request  comment  on  the  applicability  of 
the  technology  discussed  below  for  CI 
recreational  marine  engines. 

Our  cost  anahsis  is  based  on  the 
technology  package  which  we  believe 
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most  manufacturers  will  apply  and  is 
described  in  Chapter  5  of  the  Draft 
Regulatory  Support  Document.  Our 
estimated  costs  of  control  are  an 
"average"  based  on  this  technology' 
package.  This  assumes  that  reductions 
from  the  package  are  all  necessary  and 
that  the  performance  in  the  area  of 
emission  reductions  is  linear.  While  we 
believe  this  is  a  reasonable  approach  for 
estimating  the  overall  costs  of 
compliance,  we  are  also  seeking 
conunent  on  whether  there  are  different 
technologies  or  different  application  of 
the  technologies  in  our  package  which 
could  affect  the  marginal  costs  of 
compliance.  That  is  to  say.  is  there  an 
incremental  difference  in  technology 
which  would  reduce  (or  increase)  costs 
significantly,  and  thus  significantly 
affect  the  costs  of  control  for  a  small 
given  margin  of  additional  emission 
reduction.  - 

By  proposing  standards  that  don't  go 
into  place  until  2006,  we  are  providing 
engine  manufacturers  with  substantial 
lead  time  for  developing,  testing,  and 
implementing  emission-control 
technologies.  This  lead  time  and  the 
coordination  of  standards  with  those  for 
land-based  nonroad  engines  allows  time 
for  a  comprehensive  program  to 
integrate  the  most  effective  emission- 
control  approaches  into  the 
manufacturers'  overall  design  goals 
related  to  durability,  reliability,  and  fuel 
consumption 

Engine  manufacturers  have  alreadv 
shown  some  initiative  in  producing 
limited  numbers  of  low-NOx  marine 
diesel  engines.  More  than  80  of  these 
engines  have  been  placed  into  service  in 
California  through  demonstration 
programs.  The  Draft  Regulatorv'  Support 
Document  further  discusses  these 
engines  and  their  emission  results 
Through  the  demonstration  programs. 
we  were  able  to  gain  some  insight  into 
what  technologies  can  be  used  to  meet 
the  proposed  emission  standards 

Highway  engines  have  been  the 
leaders  in  developing  new  emission- 
control  technology  for  diesel  engines 
Because  of  the  similar  engine  designs  in 
land-based  nonroad  and  marine  diesel 
engines,  it  is  clear  that  much  of  the 
technological  development  that  has  led 
to  lower-emitting  highway  engines  can 
be  transferred  or  adapted  for  use  on 
land-based  nonroad  and  marine  engines 
Much  of  the  improvement  in  emissions 
from  these  engines  comes  from 
"internal"  engine  changes  such  as 
variation  in  fuel-injection  variables 
(injection  timing,  injection  pressure, 
spray  pattern,  rate  shaping),  modified 
piston  bowl  geometry  for  better  air-fuel 
mixing,  and  improvements  intended  to 
reduce  oil  consumption.  Introduction 


and  ongoing  improvement  of  electronic 
controls  have  played  a  vital  role  in 
facilitating  many  of  these 
improvements. 

Turbocharging  is  widely  used  now  in 
marine  applications,  especially  in  larger 
engines,  because  it  improves  power  and 
efficiency  by  compressing  the  intake  air. 
Turb()c:harging  may  also  be  used  to 
decrease  particulate  emissions  in  the 
exhaust.  Today,  marine  engine 
manufacturers  generally  have  to 
rematch  the  turbocharger  to  the  engine 
characieristics  of  the  marine  version  of 
a  nonroad  engine  and  often  will  add 
water  jacketing  around  the  turbocharger 
housing  to  keep  surface  temperatures 
low  Once  the  nonroad  Tier  2  engines 
are  available  to  the  marine  industry, 
matching  the  furbochargers  for  the 
engines  will  be  an  important  step  in 
achieving  low  emis.sions. 

Aftercooling  is  a  well  established 
technology  for  reducing  NOx  by 
decreasing  the  temperature  of  the  charge 
air  after  it  has  been  heated  during 
compression.  Decreasing  the  charge-air 
temperature  directly  reduces  the  peak 
cylinder  temperature  during 
combustion,  which  is  the  primary  cause 
of  NOx  formation  Air-to-water  and 
water-to-water  aftercoolers  are  well 
established  for  land-based  applications. 
For  engines  in  marine  vessels,  there  are 
two  different  types  of  aftercooling: 
jacket-water  and  raw-water  aftercooling. 
With  jacket-water  aftercooling,  the  fluid 
that  extracts  heat  from  the  aftercooler  is 
itself  cooled  by  ambient  water.  This 
cooling  circuit  may  either  be  the  same 
circuit  used  to  cool  the  engine  or  it  may 
be  a  separate  circuit.  By  moving  to  a 
separate  circuit,  marine  engine 
manufacturers  would  be  able  to  achieve 
further  reductions  in  the  charge-air 
temperature  This  separate  circuit  could 
result  in  even  lower  temperatures  by 
using  raw  water  as  the  coolant.  This 
means  that  ambient  water  is  pumped 
directly  to  the  aftercooler.  Raw-water 
aftercooling  is  currently  widely  used  in 
recreational  applications.  Because  of  the 
access  that  marine  engines  have  to  a 
large  ambient  water  cooling  medium, 
we  anticipate  that  marine  diesel  engine 
manufacturers  will  largely  achieve  the 
reductions  in  NOx  emissions  for  this 
proposal  through  the  use  of  aftercooling. 

Electronic  controls  also  offer  great 
potential  for  improved  control  of  engine 
parameters  for  better  performance  and 
lower  emissions.  Unit  pumps  or 
injectors  would  allow  higher-pressure 
fuel  injection  with  rate  shaping  to 
carefully  time  the  delivery  of  the  whole 
volume  of  injected  fuel  into  the 
cylinder.  Marine  engine  manufacturers 
should  be  able  to  take  advantage  of 
modifications  to  the  routing  of  the 


intake  air  and  the  shape  of  the 
combustion  chamber  of  nonroad  engines 
for  improved  mixing  of  the  fuel-air 
charge.  Separate-circuit  aftercooling 
(both  jacket-water  and  raw-water)  will 
likely  gain  widespread  use  in 
turbocharged  engines  to  increase 
performance  and  lower  NOx- 

4.  Our  Conclusions 

The  proposed  standards  for 
recreational  marine  diesel  engines 
reasonably  reflect  what  manufacturers 
can  achieve  through  the  application  of 
available  technology.  Recreational 
marine  diesel  engine  manufacturers  will 
need  to  use  the  available  lead  time  to 
develop  the  necessary  emission-control 
strategies,  including  transfer  of 
technology  from  land-based  nonroad 
and  commercial  marine  CI  engines.  This 
development  effort  will  require  not  only 
achieving  the  targeted  emission  levels, 
but  also  ensuring  that  each  engine  will 
meet  all  performance  and  emission 
requirements  over  its  useful  life.  The 
proposed  standards  clearly  represent 
significant  reductions  compared  with 
baseline  emission  levels. 

Emission-control  technology'  for 
diesel  engines  is  in  a  period  of  rapid 
development  in  response  to  the  range  of 
emission  standards  in  place  (and  under 
consideration)  for  highway  and  land- 
based  nonroad  engines  in  the  years 
ahead.  This  development  effort  will 
automatically  transfer  to  some  extent  to 
marine  engines,  because  marine  engines 
are  often  derivatives  of  highway  and 
land-based  nonroad  engines.  Regardless, 
this  development  effort  would  need  to 
expand  to  meet  the  proposed  standards. 
Because  the  technology  development  for 
highway  and  land-based  nonroad 
engines  will  largely  constitute  basic 
research  of  diesel  engine  combustion, 
the  results  should  generally  find  direct 
application  to  marine  engines. 

Based  on  information  currently 
available,  we  believe  it  is  feasible  for 
recreational  marine  diesel  engine 
manufacturers  to  meet  the  proposed 
standards  using  combinations  of 
technological  approaches  discussed 
above  and  in  Chapters  3  and  4  of  the 
Draft  Regulatory  Support  Document.  To 
the  extent  that  the  technologies 
described  above  may  not  yield  the  full 
degree  of  emission  reduction 
anticipated,  manufacturers  could  still 
rely  on  a  modest  degree  of  fuel-injection 
timing  retard  as  a  strategy  for  complying 
with  the  proposed  emission  standards. 

In  addition,  we  believe  the 
flexibilities  incorporated  into  this 
proposal  will  permit  marinizers  and 
boat  builders  to  respond  to  engine 
changes  in  an  orderly  way.  We  expect 
that  meeting  these  requirements  will 
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pose  a  challenge,  but  one  that  is  feasible 
taking  into  consideration  the  availability 
and  cost  of  technology,  time,  noise, 
energy,  and  safety. 

VI.  Recreational  Vehicles  and  Engines 

A.  Oveniew 

This  section  applies  to  recreational 
vehicles.  We  are  proposing  to  set  new 
emission  standards  for  snowmobiles, 
off-highway  motorcycles,  and  all-terrain 
vehicles  (ATVs).  The  engines  used  in 
these  vehicles  are  a  subset  of  nonroad  SI 
engines. ^^"  In  our  program  to  set 
standards  for  nonroad  SI  engines  below 
19  kW  (Small  SI),  we  excluded 
recreational  vehicles  because  they  have 
different  design  characteristics  and 
usage  patterns  than  certain  other 
engines  in  the  Small  SI  category.  For 
example,  engines  typically  found  in  the 
Small  SI  category  are  used  in  lawn 
mowers,  chainsaws,  trimmers,  and  other 
lawn  and  garden  applications.  These 
engines  tend  to  have  low  power  outputs 
and  operate  at  constant  loads  and 
speeds,  wheresis  recreational  vehicles 
can  have  high  power  outputs  with 
highly  variable  engine  loads  and  speeds. 
This  suggests  that  these  engines  should 
be  tested  differently  than  Small  SI 
engines.  In  the  same  way.  we  are 
proposing  to  treat  snowmobiles,  off- 
highway  motorcycles,  and  ATVs 
separately  from  ouir  Large  SI  engine 
program,  which  is  described  in  Section 
rv.  For  recreational  vehicles  that  are  not 
snowmobiles,  off-highway  motorcycles, 
or  ATVs,  we  propose  to  apply  the 
standards  otherwise  applicable  to 
nonroad  SI  engines  (see  Section  VLB  2). 

We  are  proposing  emission  standards 
for  hydrocarbons  (HC),  and  carbon 
monoxide  (CO)  from  all  recreational 
vehicles  and  NOx  from  off-highway 
motorcycles  and  ATVs.  Many  of  these 
vehicles  use  two-stroke  engines  which 
emit  high  levels  of  HC  and  CO.  We 
believe  that  vehicle  and  engine 
manufacturers  will  be  able  to  use 
technology  already  established  for  other 
types  of  engines,  such  as  highway 
motorcycles,  small  spark-ignition 
engines,  and  marine  engines,  to  meet 
these  near-term  standards.  To  encourage 
the  introduction  of  low-emission 
technology  such  as  catalytic  control  and 
the  conversion  from  two-stroke  to  four- 
stroke  engines,  we  are  also  proposing  a 
Voluntary  Low  Emission  Standards 
program.  We  also  recognize  that  there 
are  many  small  businesses  that 
manufacture  recreational  vehicles;  we 
are  therefore  proposing  several 


'"Almost  all  recreational  vehicles  are  equipped 
with  SI  engines.  Any  diesel  engines  used  in  these 
applications  must  meet  our  emission  standards  for 
nonroad  diesel  engines. 


regulatory  special  compliance 
provisions  to  reduce  the  burden  of 
emission  regulations  on  small 
businesses. 

1.  What  Are  Recreational  Vehicles  and 
Who  Makes  Them? 

We  are  proposing  to  adopt  new 
emission  standards  for  off-highway 
motorcycles,  all-terrain  vehicles  (ATV's). 
and  snowmobiles.  Eight  manufacturers 
dominate  the  sales  of  these  recreational 
vehicles.  Of  these  eight  manufacturers, 
seven  of  them  manufacture  a 
combination  of  two  or  more  of  the  three 
main  types  of  recreational  vehicles  For 
example,  there  are  four  companies  thai 
manufacture  both  off-highway 
motorcycles  and  ATV's.  There  are  three 
companies  that  manufacture  AT\'s  and 
snowmobiles:  one  company 
manufactures  all  three.  These  ei^ht 
companies  represent  approximately  95 
percent  of  all  domestic  sales  of 
recreational  vehicles 

a.  Off-highway  motorcycles. 
Motorcycles  come  in  a  variety  of 
configurations  and  styles  For  the  most 
part,  however,  they  are  two-wheeled, 
self-powered  vehicles.  Off-highwav 
motorcycles  are  similar  in  appearance  to 
highway  motorcycles,  but  there  are 
several  importamt  distinctions  between 
the  two  types  of  machines.  Off-highwav 
motorcycles  are  not  street-legal  and  are 
primarily  operated  on  public  and 
private  lands  over  trails  and  open  areas 
Off-highway  motorcycles  tend  to  be 
much  smaller,  lighter  and  more 
maneuverable  than  their  larger  highway 
counterparts.  They  are  equipped  with 
relatively  small-displacement  single- 
cvlinder  two-or  four-stroke  engines 
ranging  from  48  to  650  cubic 
centimeters  (cc).  The  exhaust  systems 
for  off-highway  motorcycles  are 
distinctively  routed  high  on  the  frame  tn 
prevent  damage  from  brush,  rocks,  and 
water.  Off-highway  motorcycles  are 
designed  to  be  operated  over  varying 
surfaces,  such  as  dirt.  sand,  or  mud.  and 
are  equipped  with  knobby  tires  to  give 
better  traction  in  off-road  conditions. 
Unlike  highway  motorcycles,  off- 
highway  motorcycles  have  fenders 
mounted  far  from  the  wheels  and  closer 
to  the  rider  to  keep  dirt  and  mud  from 
spraying  the  rider  and  clogging  between 
the  fender  and  tire.  Off-highway 
motorcycles  are  also  equipped  with 
more  advanced  suspension  systems  than 
those  for  highway  motorcycles  This 
allows  the  operator  to  ride  over 
obstacles  and  make  jumps  safely 

Five  companies  dominate  sales  of  off- 
highway  motorcycles.  They  are  long 
established,  large  corporations  that 
manufacture  several  different  products 
including  highway  and  off-highway 


motorcycles  These  five  companies 
acrount  for  W  to  Q5  pert  ent  of  all 
domestic  .sales  of  offhighvvH\ 
motorcycles  There  are  also  several 
reiatjvelv  small  companies  that 
manufac  ture  off  highway  motorcycles. 
many  of  whu  h  specialize  in  racing  or 
competition  machines. 

b.  All-terrain  vehicles  ATVs  have 
been  in  existence  for  a  long  time,  but 
have  become  mcreasmgly  popular  over 
the  last  2.5  years   .Some  of  the  earliest 
and  most  popular  AT\'s  were  three- 
wheeled  off-highway  models  with  large 
balloon  tires  Due  to  safety  concerns,  the 
three-wheeled  ,MVs  were  phased-out  in 
thn  mid  1980s  and  replaced  by  the 
current  and  more  popular  four-wheeled 
yehicle  known  as  "quad  runners"  or 
<miplv    quads   '  Quads  resemble  the 
narlier  thrwwheeled  .\T\'s  except  that 
the  single  front  wheel  was  replaced  with 
two  wheels  controlled  by  a  steering 
system  The  ATV  steering  system  uses 
motorcycle  handlcbarv    hut  ntherwise 
looks  and  operates  iiii.e  ,u\  .luiomotive 
design.  The  operator  sits  on  and  rides 
the  quad  much  like  a  motorc  vs  le  The 
engines  used  in  quads  tend  u,  !it  \er\' 
similar  to  those  used  in  off-higtiway 
motorcycles — relatively  snihll   single- 
cylinder  two-  or  four-stxoke  engines. 
Quads  are  typically  diy  ided  into  utility 
and  sport  models  The  utility  quads  are 
designed  for  re<  reational  use  hut  have 
the  ability  to  perform  many  utility 
functions,  such  as  plowing  snow,  tilling 
gardens,  and  mowing  Ih\mi^  Th>'\  nn- 
typically  heavier  and  equip(if'ii  w  wh 
relatively  large  four-stroke  engines  and 
automatic  transmissions  with  a  reverse 
gear  Sport  quads  are  smaller  and 
designed  primarily  for  re(  redlinnal 
purposes  They  are  equipped  with  two- 
or  four-stroke  engines  and  manual 
transmissions 

There  are  two  other  less  common 
types  of  .AlTVs.  both  of  which  are  six- 
wheeled  models  One  looks  similar  to  a 
large  golf  carl  with  a  bed  for  hauling 
cargo,  much  like  d  pit  k-up  truck  These 
AT\'s  are  typically  man ufac  lured  by  the 
same  companies  that  make  quad 
runners  and  use  similar  engines  The 
other  c;an  operate  both  in  water  and  on 
land  These  amphibious  AT\  s  typically 
have  small  gasoline-powered  engines 
similar  to  those  found  in  lawn  and 
garden  tracrtors  rather  than  the 
motort:vcle  engines  used  in  quads, 
though  some  use  ,iiitoni(iti\(>bascMi 
l^rge  SI  engines 

Of  all  of  the  types  of  rec  reatmrial 
vehicles,  ATVs  have  the  largest  number 
of  maior  manufacturers   A\\  but  on>-  i)f 
the  companies  noted  above  for  off- 
highwav  moton;ycles  and  snowmobiles 
are  significant  ATV  producers  These 
seven  companies  represent  nver  95 
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percent  of  total  domestic  ATV  sales  The 
remaining  5  percent  of  sales  come  from 
importers,  which  tend  to  import  less 
expensive,  youth-oriented  ATVs. 

c.  Snowmobiles.  Snowmobiles,  also 
referred  to  as  "sleds."  are  tracked 
vehicles  designed  to  operate  over  snow- 
Snowmobiles  have  some  similarities  to 
off-highway  motorcycles  and  ATVs.  A 
snowmobile  rider  sits  on  and  rides  a 
snowmobile  similar  to  an  ATV. 
Snowmobiles  use  high-powered  two- 
and  three-cylinder  two-stroke  engines 
that  look  similar  to  off-highway 
motorcycle  engines.  Rather  than  wheels, 
snowmobiles  are  propelled  by  a  track 
system  similar  to  what  is  used  on  a 
bulldozer.  The  snowmobile  is  steered  by 
two  skis  at  the  front  of  the  sled. 
Snowmobiles  use  handlebars  similar  to 
off-highway  motorcycles  and  ATVs.  The 
typical  snowmobile  seats  two  riders 
comfortably.  Over  the  years, 
snowrmobile  performance  has  steadily 
increased  to  the  point  that  many 
snowmobiles  currently  have  engines 
over  100  horsepower  and  are  capable  of 
exceeding  100  miles  per  hour.  The 
proposed  definition  for  snowmobiles 
includes  a  limit  of  1.5-meter  width  to 
differentiate  conventional  snowmobiles 
from  ice-grooming  machines  and  snow 
coaches,  which  use  very  different 
engines.  We  request  comment  on  this 
definition  and  on  any  other  approaches 
to  differentiate  these  products. 

There  are  four  major  snowmobile 
manufacturers,  accounting  for  more 
than  99  percent  of  all  domestic  sales. 
The  remaining  sales  come  from  very 
small  manufacturers  who  tend  to 
specialize  in  expensive,  high- 
performance  designs 

d.  Other  recreational  vehicles 
Currently,  our  Small  SI  nonroad  engine 
regulations  cover  all  recreational 
engines  that  are  under  19  kW  (25  hp) 
and  have  either  an  installed  speed 
governor  or  a  maximum  engine  speed 
less  than  5.000  rpm.  Recreational 
vehicles  currently  covered  by  the  Small 
SI  standards  include  go-carts,  golf  carts. 
and  small  mini-bikes.  Although  some 
off-highway  motorcycles,  ATVs  and 
snowmobiles  have  engines  with  rated 
horsepower  less  than  19  kW,  they  all 
have  maximum  engine  speeds  greater 
than  5,000  rpm.  Thus  they  have  not 
been  included  in  the  SmaJl  SI 
regulations.  The  only  other  types  of 
small  recreational  engines  not  covered 
by  the  Small  SI  rule  are  those  engines 
under  19  kW  that  aren't  governed  and 
have  maximum  engine  speed  of  at  least 
5.000  rpm.  There  are  relatively  few  such 
vehicles  with  recreational  engines  not 
covered  by  the  Small  SI  regulations.  The 
best  example  of  vehicles  that  fit  in  this 
category  are  scooters  and  skateboards 


that  are  powered  by  very  small  gasoline 
spark-ignition  engines.  The  engines 
used  on  these  vehicles  are  typically  the 
same  as  those  used  in  string  trimmers  or 
other  lawn  and  garden  equipment, 
which  are  covered  under  the  Small  SI 
regulations.  Because  these  engines  are 
generally  already  covered  by  the  Small 
SI  regulations  and  are  the  same  as,  or 
very  similar  to.  engines  as  those  used  in 
lawn  and  garden  applications,  we  are 
proposing  to  revise  the  Small  SI  rules  to 
cover  these  engines  under  the  Small  SI 
regulations.  To  avoid  any  problems  in 
transitioning  to  meet  emission 
standards,  we  propose  to  apply  these 
standards  in  2006  We  request 
comments  on  these  issues. 

2  What  Is  the  Regulatory  History  for 
Recreational  Vehicles? 

California  ARB  established  standards 
for  off-highway  motorcycles  and  ATVs, 
which  took  effect  in  January  1997  (1999 
for  vehicles  with  engines  of  90  cc  or 
less)  California  has  not  adopted 
standards  for  snowmobiles.  The 
standards,  shown  in  Table  Vl.A-1,  are 
based  on  the  highway  motorcycle 
chassis  test  procedures.  Manufacturers 
may  certifv^  ATVs  to  optional  standards, 
also  shown  in  Table  VI.A-1,  which  are 
based  on  the  utility  engine  test 
procedure.'  "*  This  is  the  test  procedure 
over  which  Small  SI  engines  are  tested. 
The  stringency  level  of  the  standards 
was  based  on  the  emission  performance 
of  4-stroke  engines  and  advanced  2- 
stroke  engines  with  a  catalytic 
converter  California  ARB  anticipated 
that  the  standards  would  be  met 
initially  through  the  use  of  high 
performance  4-stroke  engines. 

Table  VI. A-1.— California  Off- 
highway  Motorcycle  and  ATV 
Standards  for  Model  Year  1997 
and  later 

[  1 999  and  later  for  engines  at  or  below  90  cc] 


HC  + 
NOx 


CO     PM 


HC      NOx 

j  CO     PM 

1          1 

Otf-htghway  motof- 
cycle  and  ATV 
standards  Ig/Vm) 

a  12 

1 
15     

HC  + 
NOx 

I 
CO     PM 

Opttonal  standards  for 
ATV  engines  below 
225  cc  (g/bhp-hr) 

•12.0 

300 

Optional  standards  for 
ATV  engines  at  or 
above  225  cc  (g/bfip- 

hr)  


^10.0     300 


»  Corporate-average  standard. 

California  revisited  the  program 
because  a  lack  of  certified  product  from 
manufacturers  was  reportedly  creating 
economic  hardship  for  dealerships.  The 
number  of  certified  off-highway 
motorcycle  models  was  particularly 
inadequate. '39  In  1998,  California 
revised  the  program,  allowing  the  use  of 
uncertified  products  in  off-highway 
vehicle  recreation  areas  with  regional/ 
seasonal  use  restrictions.  Currently, 
noncomplying  vehicles  may  be  sold  in 
California  and  used  in  attainment  areas 
year-round  and  in  nonattainment  areas 
during  months  when  exceedances  of  the 
state  ozone  standard  are  not  expected. 
For  enforcement  purposes,  certified  and 
uncertified  products  are  identified  with 
green  and  red  stickers,  respectively. 
Only  about  one-third  of  off-highway 
motorcycles  selling  in  California  are 
certified.  All  certified  products  have  4- 
stroke  engines. 

B.  Engines  Covered  by  This  Proposal 

We  are  proposing  new  emission 
standards  for  all  new  off-highway 
motorcycles,  all-terrain  vehicles  (ATVs), 
and  snowmobiles.  We  are  also 
proposing  to  apply  existing  Small  SI 
emission  standards  to  other  recreational 
vehicles,  as  described  above.  The 
engines  used  in  these  vehicles  tend  to 
be  small,  air-or  liquid-cooled, 
reciprocating  Otto-cycle  engines  that 
operate  on  gasoline. '*°  With  the 
exception  of  what  we  define  as  "other 
recreational  vehicles,  '  these  engines  are 
designed  to  be  used  in  vehicles,  where 
engine  performance  is  characterized  by 
highly  transient  operation,  with  a  wide 
range  of  engine  speed  and  load 
capability.  Maximum  engine  speed  is 
typically  well  above  5.000  rpm.  Also, 
with  the  exception  of  snowmobiles,  the 
vehicles  are  typically  equipped  with 
transmissions  rather  than  torque 
converters  to  ensure  performance  under 
a  variety  of  of)erating  conditions. '*' 


"•Notice  of  f)ff  Highway  Recreational  Vehicle 
Manufacturers  and  .All  Other  Interested  Parties 
Regarding  .Mtprnale  Emission  .Standards  for  All- 
Tcrrain  Vehu  Ins   Mail  (Kit  »9'i-\fi.  April  28.  1995. 
(^Iifomia  ARB  lOfX.ket  A-2000-01.  document  11- 
D-061 


>^^  Initial  Statement  of  Reasons,  Public  Hearing  to 
Consider  Amendments  to  the  California  Regulations 
for  New  1997  and  Later  Off-highway  Recreational 
Vehicles  and  Engines,  California  ARB.  October  23, 
1998  (Docket  A-2000-01,  document  II-D-08). 

'♦"Otto  cycle  is  another  name  for  a  spark- ignition 
engine  which  utilizes  a  piston  with  homogeneous 
external  or  internal  air  and  fuel  mixture  formation 
and  spark  ignition. 

■*'  Snowmobiles  use  continuously  variable 
transmissions,  which  tend  to  operate  like  torque 
converters. 
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1.  Two-Stroke  vs.  Four-Stroke  Engines 

The  engines  used  by  recreational 
vehicles  can  be  separated  into  two 
distinct  designs:  two-stroke  and  four- 
stroke.  The  distinction  between  two- 
stroke  and  four-stroke  engines  is 
important  for  emissions  because  two- 
stroke  engines  tend  to  emit  much  greater 
amounts  of  unbumed  hydrocarbons 
(HC)  and  particulate  matter  (PM)  than 
four-stroke  engines  of  similar  size  and 
power.  Two-stroke  engines  also  have 
greater  fuel  consumption  than  four- 
stroke  engines,  but  they  also  tend  to 
have  higher  power  output  per-unit 
displacement,  lighter  weight,  and  better 
cold-starting  p)erformance.  These 
advantages,  combined  with  a  simple 
design  and  lower  manufacturing  costs, 
tend  to  make  two-stroke  engines 
popular  as  a  power  xuiit  for  recreational 
vehicles.  Witb  the  exception  of  a  few 
youth  models,  almost  all  snowmobiles 
use  two-stroke  engines.  Currently,  about 
63  percent  of  all  off-highway 
motorcycles  (predominantly  in  high 
performance,  youth,  and  entry- level 
bikes)  and  20  percent  of  all  ATVs  sold 
in  the  United  States  use  two-stroke 
engines. 

The  basis  for  the  differences  in  engine 
performance  and  exhaust  emissions 
between  two-stroke  and  four-stroke 
engines  can  be  found  in  the 
fimdamental  differences  in  how  two- 
stroke  and  four-stroke  engines  operate. 
Four-stroke  operation  takes  place  in  four 
distinct  steps:  intake,  compression, 
power,  and  exhaust.  Each  step 
corresponds  to  one  up  or  down  stroke 
of  the  piston  or  180°  of  crankshaft 
rotation.  The  first  step  of  the  cycle  is  for 
an  intake  valve  in  the  combustion 
chamber  to  open  during  the  intake 
stroke,  allowing  a  mixt\ire  of  air  and 
fuel  to  be  drav»nti  into  the  cylinder  while 
the  piston  moves  down  the  cylinder. 
The  intake  valve  then  closes  and  the 
momentum  of  the  crankshaft  causes  the 
piston  to  move  back  up  the  cylinder, 
compressing  the  air  and  fuel  mixture.  At 
the  very  end  of  the  compression  stroke, 
the  air  and  fuel  mixture  is  ignited  by  a 
spark  from  a  spark  plug  and  begins  to 
bum.  As  the  air  and  fuel  mixture  bums, 
increasing  temperature  and  pressure 
cause  the  piston  to  move  back  down  the 
cylinder.  This  is  referred  to  as  the 
"power"  stroke.  At  the  bottom  of  the 
power  stroke,  an  exhaust  valve  opens  in 
the  combustion  chamber  and  as  the 
piston  moves  back  up  the  cylinder,  the 
burnt  gases  are  pushed  out  through  the 
exhaust  valve  to  the  exhaust  manifold, 
and  the  cycle  is  complete. 

In  a  four-stroke  engine,  combustion 
and  the  resulting  power  stroke  occur 
only  once  every  two  revolutions  of  the 


crankshaft.  In  a  two-stroke  engine, 
combustion  occurs  every  revolution  of 
the  crankshaft.  Two-stroke  engines 
eliminate  the  intake  and  exhaust 
strokes,  leaving  only  compression  and 
power  strokes.  This  is  due  to  the  fact 
that  two-stroke  engines  do  not  use 
intake  and  exhaust  valves.  Instead,  they 
have  intake  and  exhaust  ports  in  the 
sides  of  the  cylinder  walls  With  a  two- 
stroke  engine,  as  the  piston  approaches 
the  bottom  of  the  power  stroke,  it 
uncovers  exhaust  ports  in  the  wall  of 
the  cylinder.  The  high  pressure 
combustion  gases  blow  into  the  exhaust 
manifold.  As  the  piston  gets  closer  to 
the  bottom  of  the  power  stroke,  the 
intake  ports  are  uncovered,  and  fresh 
mixture  of  air  and  fuel  are  forced  into 
the  cylinder  while  the  exhaust  ports  are 
still  open.  Exhaust  gas  is  "scavenged'  or 
forced  into  the  exhaust  by  the  pressure 
of  the  incoming  charge  of  fresh  air  and 
fuel.  In  the  process,  however,  some 
mixing  between  the  exhaust  gas  and  the 
fresh  charge  of  air  and  fuel  takes  place, 
so  that  some  of  the  fresh  charge  is  also 
emitted  in  the  exhaust  Losing  part  of 
the  fuel  out  of  the  exhaust  during 
scavenging  causes  very  high 
hydrocarbon  emission  characteristics  of 
two-stroke  engines.  The  other  major 
reason  for  high  HC  emissions  from  two- 
stroke  engines  is  their  tendency  to 
misfire  under  low-load  conditions  due 
to  greater  combustion  instability 

2.  Applicability  of  Small  SI  Regulations 

In  our  regulations  for  Small  SI 
engines,  we  established  criteria,  such  as 
rated  engine  speed  at  or  above  5.000 
rpm  and  the  use  of  a  speed  governor, 
that  excluded  engines  used  in  certain 
types  of  recreational  vehicles  (see  40 
CFR  §90.lfb){5))  Engines  used  in  some 
other  types  of  recreational  vehicles  mav 
be  covered  by  the  Small  SI  standards, 
depending  on  the  characteristics  of  the 
engines.  For  example,  lawnmower-tvpe 
engines  used  in  go  carts  would  typicalh 
be  covered  by  the  Small  SI  standards 
because  they  don't  operate  above  5000 
rpm.  Similarly,  engines  used  in  golf 
carts  are  also  included  in  the  Small  SI 
program.  As  discussed  above,  we  are 
proposing  to  revise  the  Small  SI 
regulations  to  include  all  recreational 
engines  except  those  in  off-highway 
motorcycles,  ATVs,  snowmobiles,  and 
hobby  engines.  We  are  proposing  to 
remove  the  5,000  rpm  and  speed 
governor  criteria  from  the  applicability 
provisions  of  the  Small  SI  regulations 

There  may,  however,  be  instances 
where  an  ATV,  off- road  motorcycle,  or 
snowmobile  manufacturer  currently 
uses  a  certified  small  utility  engine  in 
their  vehicle,  and  could  be  required  to 
recertify  that  engine  to  the  recreational 


vehicle  standards  in  thi'  fuiare 
Relatively  slow-moving  .imphiifiu  'is 
ATVs  would  be  one  exampii-  w  ture 
certified  small  utility  engines  mav  be 
used  We  request  comment  on  whether 
or  not  we  should  allow  off-road 
motorcycles  ATA's  and  snowmobiles  to 
be  certified  to  the  Small  SI  standards  in 
cases  where  a  manufacturer  has  chosen 
to  use  a  certified  small  utility  engine. 
We  also  request  comment  on  reld\ning 
the  5,000-rpm  rated  speed  criteria  for 
determining  the  appln  ahilitv  (jf  the 
Small  SI  standards  for  snowmobiles, 
ATVs,  and  off-road  motorr  ycles 
Further,  we  request  ( omment  and 
information  on  any  vehicles  that 
currently  have  an  engine  certified  11. 
Small  si  standards  which  would  be 
required  to  certih'  to  the  recreational 
vehicle  standards  due  to  this  regulatory 
change. 

3,  Hobby  Engines 

The  Small  Sl  rule  categorized  SI 
engines  used  in  model  cars,  boats,  and 
airplanes  as  recreational  engines  and 
exempted  them  from  the  Small  Sl 
program  '■*-  We  (  oiitinuc  tn  believe  that 
it  would  be  inappropriate  to  include 
hobby  engines  in  the  .Small  Sl  program 
because  of  significant  engine  design  and 
use  differences  .M  thi'  time,  we  also 
believe  that  hobbv  engines  are 
substantially  diffep'Ot  than  engines  used 
in  recreational  v<»hi(  les  and,  as 
discu.ssed  below    w  are  not  proposing 
to  include  S!  Imhlu  engines  in  this 
proposal 

Tnere  are  about  8,000  spark-ignition 
engines  sold  per  year  for  use  m  scale- 
model  aircrah.  i  ars.  and  boats.''"  This 
IS  a  yen  small  subsection  of  the  overall 
model  engine  market,  most  of  which  are 
glow-plug  engines  that  nin  on  a  mix  of 
castor  oil.  methvl  alcohol,  and  nitro 
methane    ■■••  A  t\  pical  SI  hobby  engme 
IS  approximately  25  cc  with  a 
horsepower  rating  of  about  1-3  hp, 
though  larger  engines  are  available. 
These  Sl  engines  are  specialty  products 
sold  in  very  low  volumes,  usually  not 
more  than  a  few  hundred  units  per 
engine  line  annualh    Many  of  the 
engines  are  used  in  model  airplanes,  but 
they  are  also  used  in  other  types  of 
models  such  as  cars  and  boats.  These 
engines,  especially  the  larger 


'"65  FK  24929.  April  25.  2000 

'♦'Comments  submitted  by  Hobbirn  on  behalf  of 
Great  Plams  Model  Distributors  and  Radio  (.ontrol 
Hobby  Trade  Association.  Fetjruary  5.  2001.  Docket 
A-2000-01.  document  11-0-58 

'**  r;lnw  plug  hobby  engines  are  ronsidered 
compression  ignition  engines  (diesel)  because  they 
lack  a  spark  ignition  system  and  throttle  (see 
definition  of  compression  ignition,  40  CFR  ^89  21 
The  nonroad  diesel  engine  regulations  (40  CFK 
»»89.2)  do  not  apply  to  hobby  engines  and  therefore 
these  engines  are  unregulated. 
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displacement  models,  are  frequently 
used  in  competitive  events  by  morr 
experienced  operators.  The  racing 
engines  sometimes  run  on  methanol 
instead  of  gasoline.  In  addition,  the 
engines  are  usually  installed  and 
adjusted  by  the  hobbyist  who  selects  an 
engine  that  best  fits  the  particular  model 
being  constructed. 

The  average  annual  hours  of  operation 
has  been  estimated  to  be  about  12.2 
hours  per  year.''''  The  usage  rate  is  ver%- 
low  compared  to  other  recreational  or 
utility  engine  applications  due  to  the 
nature  of  their  use.  Much  of  the  hobby 
revolves  around  building  the  model  and 
preparing  the  model  for  operation.  The 
engine  and  model  must  be  adjusted, 
maintained,  and  repaired  between  uses. 

SI  model  engines  are  highly 
specialized  and  differ  significantlv  in 
design  compared  to  engines  used  in 
other  recreational  or  utility  engine 
applications  While  some  nf  the  basic 
components  such  as  pistons  mav  be  the 
similar,  the  materials,  airflow,  cooling. 
and  fuel  delivery  systems  are 
considerably  different. '■""  '■•'  Some  SI 
model  engines  are  scale  replicas  of 
multi-cylinder  aircraft  or  automobile 
engines  and  are  fundamentally  different 
than  SI  engines  used  in  other 
applications.  Model-engine 
manufacturers  often  select  lighter- 
weight  materials  and  simplified  designs 
to  keep  engine  weight  down,  often  at  the 
expense  of  engine  longevity  Hobby 
engines  use  special  ignition  systems 
designed  specifically  for  the  application 
to  be  lighter  than  those  used  in  other 
applications  To  save  weight,  hobby 
engines  typically  lack  pull  starters  that 
are  found  on  other  engines.  Hobby 
engines  must  be  started  by  spinning  the 
propeller.  In  addition,  the  models 
themselves  vary  significantly  in  their 
design,  intrcducing  packaging  issues  for 
engine  manufacturers. 

We  are  not  proposing  to  include  SI 
hobby  engines  in  the  recreational 
vehicles  program  at  this  time.  The 
engines  differ  significantly  from  the 
recreational  engines  included  in  the 
proposal  in  their  design  and  use.  as 
noted  above.  Emission-control  strategies 
envisioned  for  other  recreational 
vehicles  may  not  be  well  suited  for 
hobby  engines  because  of  their  design. 


*  Comment.s  submitted  by  Hobbico  on  behalf  of 
f  ;reat  Plains  Model  Distributors  and  Radio  Control 
Hobb\  Tradf  ,\ss(K-iatinn.  F»bnjar\-  "i,  2001.  Docket 
.^-20aMn    document  ll-[>-S8 

'**' E-mail  h'lm  (^arl  Vlaronfv  i if  the  .Academy  of 
Model  .^erunaulK  >  tu  Christopher  l.ieske,  of  EPA. 
lune  4,  2001  t)o<  kpt  A-iO(X>-OI.  document  ll-G- 
144 

'•"(jimments  submitted  b\  Hubhicn  on  Behalfof 
Great  Plains  Miuiel  nistnhulors  and  Radm  (jintrol 
Hobby  Trade  .\«'»nciatioii  Februap.  5.  2001.  Docket 
A-20OO-01,  dcxumeni  II-D-58. 


weight  constraints,  and  packaging 
limitations  Approaches  such  as  using  a 
4-stroke  engine,  a  catalyst,  or  fuel 
injection  all  would  involve  increases  in 
weight,  which  would  be  particularly 
problematic  for  model  airplanes.  The 
feasibility  of  these  approaches  for  these 
engines  is  questionable.  Reducing 
emissions,  even  if  feasible,  would  likely 
involve  fundamental  engine  redesign 
and  substantial  R&D  efforts.  The  costs  of 
achieving  emission  reductions  are  likely 
to  be  much  higher  per  engine  than  for 
other  recreational  applications  because 
the  RXtD  costs  would  be  spread  over 
very  low  sales  volumes.  The  cost  of 
fundamentally  redesigning  the  engines 
could  double  the  cost  of  some  engines. 

By  contrast,  bec:ause  of  their  very  low 
sales  volumes,  annual  usage  rates,  and 
relatively  short  engine  life  cycle,  SI 
hobby  engine  emission  contributions  are 
extremely  small  compared  to 
recreational  vehicles  The  emission 
reductions  possible  from  regulating 
such  engines  would  he  minuscule  (we 
estimate  that  SI  hobby  engines  as  a 
whole  account  for  less  than  30  tons  of 
HC  nationally  per  year,  much  less  than 
0.01%  of  Mobile  Source  HC 
emissions).  '■''^  Thus,  the  cost  per  ton 
associated  with  regulating  such  engines 
would  be  well  above  any  regulations 
previously  adopted  under  the  mobile 
source  program  (we  estimate  potential 
cost  per  ton  for  HC  to  over  S200.000  per 
ton  compared  to  less  than  S2,.500  per 
ton  for  most  other  mobile  source 
programs). 

In  addition,  hobby  engines  differ 
significantly  in  their  in-use  operating 
characteristics  compared  to  small  utility 
engines  and  other  recreatitmal  vehicle 
engines  It  is  unclear  if  the  test 
procedures  developed  and  used  for 
other  types  of  SI  engine  applications 
would  be  sijfficiently  representative  for 
hobby  engines.  We  are  not  aware  of  any 
efforts  to  develop  an  emission  test  cycle 
or  conduct  any  emission  testing  of  these 
engines.  In  addition,  because  installing, 
optimizing,  maintaining,  and  repairing 
the  engines  are  as  much  a  part  of  the 
hobby  as  operating  the  engine,  emission 
standards  could  fundamentally  alter  the 
hobby  Itself  Engines  with  emission- 
control  systems  would  be  more  complex 
and  the  operator  would  need  to  be 
careful  not  to  make  changes  that  would 
cause  the  engine  to  exceed  emission 
standards 

For  all  the  above  reasons,  we  do  not 
have  adequate  information  and  are  not 
able  to  propose  emission  standards  and 


test  procedures  for  SI  hobby  engines  at 
this  time.  We  request  comment  on  the 
above  points,  including  feasibility,  cost, 
and  benefits  associated  with  potential 
control  technologies  for  these  engines. 
We  also  request  comment  on  any  other 
information  or  unique  characteristics  of 
hobby  engines  that  should  be  taken  into 
consideration. 

4.  Competition  Off-Highway 
Motorcycles 

Currently,  a  large  portion  of  off- 
highway  motorcycles  are  designed  as 
competition/racing  motorcycles.  These 
models  often  represent  a  manufacturer's 
high-performance  offerings  in  the  off- 
highway  market.  Most  such  motorcycles 
are  of  the  motocross  variety,  although 
some  high  performance  enduro  models 
are  marketed  for  competition  use.'-'''  '^" 
These  high-performance  motorcycles  are 
largely  powered  by  2-stroke  engines, 
though  some  4-stroke  models  have  been 
introduced  in  recent  years. 

Competition  events  for  motocross 
motorcycles  mostly  involve  closed- 
course  or  track  racing.  Other  types  of 
off-highway  motorcycles  are  usually 
marketed  for  trail  or  open-area  use. 
When  used  for  competition,  these 
models  are  likely  to  be  involved  in 
point-to-point  competition  events  over 
trails  or  stretches  of  open  land.  There 
are  also  specialized  off-highway 
motorcycles  that  are  designed  for 
competitions  such  as  ice  racing,  drag 
racing,  and  observed  trials  competition. 
A  few  races  involve  professional 
manufacturer-sponsored  racing  teams. 
Amateur  competition  events  for  off- 
highway  motorcycles  are  also  held 
frequently  in  many  areas  of  the  U.S. 

Clean  Air  Act  subsections  216  (10) 
and  (11)  exclude  engines  and  vehicles 
"used  solely  for  competition"  from 
nonroad  engine  and  nonroad  vehicle 
regulations.  In  our  previous  nonroad 


'**For  further  mformation  on  the  feasibility, 
emission  inventories,  and  costs,  see    .^nalvsls  of 
Spark  Ignition  Hobby  Engines  "  Memorandum  from 
Chris  Lieske  to  Docket  A-200O-01.  document  II-G- 
144. 


"'' .\  molo<.ros.s  bike  is  Ivpuallv  a  high 
perfnrmanr  e  off-highway  molon:ycle  that  is 
designed  to  be  operated  in  motcx  ross  competition 
Moto<.ross  competition  is  defined  as  a  nrruit  race 
around  an  off-highway  closed-course.  The  course 
ccinlains  numerous  lumps.  hills,  flat  sections,  and 
bermed  or  Iwnked  turns  The  course  surface  usually 
consists  of  din.  grayel,  sand,  and  mud  Motocross 
bikes  are  designed  to  be  very  light  for  quick 
handling  and  easy  maneuverability  They  also  come 
with  large  knobby  tires  for  traction,  high  fenders  to 
protect  the  rider  from  flying  dirt  and  rocks. 
aggressive  suspension  svstems  thai  allow  the  bike 
to  absorb  large  amounts  of  shock,  and  are  powered 
by  high  performance  engines.  They  are  not 
equipped  with  lights 

''•".■\n  enduro  bike  is  very  similar  in  design  and 
appearance  to  a  motocross  bike  The  primary 
difference  is  that  enduros  are  equipped  with  lights 
and  have  slightly  different  engine  performance  that 
is  more  geared  towards  a  bmader  variety  of 
operation  than  a  motocross  bike  An  enduro  bike 
needs  to  be  able  to  cruise  at  high  speeds  as  well 
as  operate  through  tight  woods  or  deep  mud. 
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engine  emission-control  programs,  we 
have  generally  defined  the  term  as 
follows: 

Used  solely  for  competition  means 
exhibiting  features  that  are  not  easily 
removed  and  that  would  render  its  use  other 
than  in  competition  unsafe,  impractical,  or 
highly  unlikely 

If  retained  for  the  recreational 
vehicles  program,  the  above  definition 
may  be  useful  for  identifying  certain 
models  that  are  clearly  used  only  for 
competition.  For  example,  there  are 
motorcycles  identified  as  "observed 
trials"  motorcycles  which  are  designed 
without  a  standard  seat  because  the 
rider  does  not  sit  down  during 
competition.  This  feature  would  make 
recreational  use  unlikely:) 

Most  motorcycles  marketed  for 
competition  do  not  appear  to  have 
obvious  physical  characteristics  that 
constrain  their  use  to  competition.  Upon 
closer  inspection,  however,  there  are 
several  features  and  characteristics  for 
many  competition  motorcycles  that 
would  make  recreational  use  unlikely 
For  example,  motocross  bikes  are  not 
equipped  with  lights  or  a  spark  arrester, 
which  prohibits  them  from  legally 
operating  on  public  lands  (e.g..  roads, 
parks,  state  land,  federal  land,  etc.).!"^' 
Vehicle  performance  of  modem 
motocross  bikes  are  so  advanced  (eg  . 
extremely  high  power-to-weight  ratios 
and  advanced  susp)ension  systems)  that 
it  is  highly  unlikely  that  these  machines 
would  be  used  for  recreational 
purposes.  In  addition,  motocross  and 
other  competition  off-highway 
motorcycles  typically  do  not  come  with 
a  warranty,  which  would  further  deter 
the  purchase  and  use  of  competition 
bikes  for  recreational  operation. '^^  We 
believe  these  features  should  be 
sufficient  in  distinguishing  competition 
motorcycles  from  recreational 
motorcycles.  We  are  specifically 
proposing  the  following  features  as 
indicative  of  motorcycles  used  solely  for 
competition:  absence  of  a  headlight  or 
other  lights;  the  absence  of  a  spark 
arrester;  suspension  travel  greater  than 
10  inches;  and  an  engine  displacement 
greater  than  50  cc. 

Vehicles  not  meeting  the  applicable 
criteria  listed  above  would  be  excluded 
only  in  cases  where  the  manufacturer 
has  clear  and  convincing  evidence  that 


'"  .^  spark  arrester  is  a  device  located  in  the  end 
of  the  tailpipe  that  catches  carbon  sparks  coming 
from  the  engine  before  the>'  get  out  of  the  exhaust 
system  This  is  important  when  a  bike  is  used  off- 
highwav.  where  hot  carbon  sparks  falling  in  grassv 
or  wooded  areas  could  result  in  fires. 

'*'  Most  manufacturers  of  motocross  racing 
motorcycles  do  not  offer  a  warranty.  Some 
manufacturers  do.  however,  offer  very  limited  11  to 
3  months)  warranties  under  special  conditions 


the  vehicles  for  which  the  exemption  is 
being  sought  will  be  used  solely  for 
competition.  Examples  of  this  type  nf 
evidence  could  be  technical  rationale 
explaining  the  differences  between  h 
competition  and  non-competition 
motorcycle,  marketing  and/nr  sales 
information  indicating  the  intent  of  the 
motorcycle  for  competition  purposes,  or 
survey  data  from  users  indicating  the 
competitive  nature  of  the  motorcycle 

Although  there  are  several  features 
that  distinguish  competition 
motorcycles  from  recreational 
motorcycles,  several  parties  havp 
commented  that  they  believe 
motorcycles  designed  for  competition 
use  may  be  used  for  recreational 
purposes,  rather  than  soleh  for 
competition.  This  is  of  particular 
concern  because  competition 
motorcycles  represent  about  29  pert  t'lit 
of  total  off-highway  motorcycle  sales  ux 
approximately  4.'?.000  units  per  year 
However,  a  study  on  thn 
characterization  of  off-highwd> 
motorcycle  usage  found  that  there  are 
numerous — and  increasingly  popular — 
amateur  off-highway  motorcycle 
competitions  across  the  countr\  , 
especially  motocross  '"^^  The  estimated 
number  of  off-highway  motorcycle 
competitors  is  as  high  as  80.000  Since 
it  is  very  common  for  competitive  riders 
to  replace  their  machines  every  one  to 
two  years,  the  sale  of  43.000  off- 
highway  competition  motorcycles 
appears  to  be  a  reasonable  number, 
considering  the  number  of  competitive 
participants.  We  are  therefore  confident 
that,  although  we  are  proposing  to 
exclude  a  high  percentage  of  off- 
highway  motorcycles  as  being 
competition  machines,  this  definition  is 
appropriate  because  a  high  percentage 
of  these  motorcycles  are  in  fact  used 
solely  for  competition. 

We  are  very  interested  in  receiving 
input  on  the  proposed  competition 
exclusion.  We  request  comment  on 
ways  the  program  can  be  established  tn 
exclude  motorcycles  used  solely  for 
competition,  consistent  with  the  Act, 
without  excluding  vehicles  that  are  also 
used  for  other  purposes  We  specifically 
request  comment  on  the  identifying 
characteristics  of  competition  vehicles 
in  §  1051 .620  of  the  proposed 
regulations.  Ideally,  the  program  can  be 
estabUshed  in  a  way  that  provides 
reasonable  certainty  at  certification 
However,  approaches  could  include 
reasonable  measures  at  time  of  sale  or 
in-use  that  would  ensure  that  the 


'■"CLharactenzalion  of  Off-Road  Motorcycle.  K'.f 
C:onsulting  September  2001  .f-2(K)0-l  (incriment 
11-A-«1 


competition  exc  lusimi  is  applied 
appropnateh 

(,'    Proposed  Stiindards 

1    What  Are  the  Proposed  Standards  and 
( Compliance  [Jates' 

a  (Vf- highway  Motorcycles  and 
ATVs  We  are  proposing  HC  plus  NOx 
and  CX)  standards  for  off-highway 
motorcvrles  and  ATVs.  We  expect  the 
largest  benefit  to  come  from  reducing 
HC  emissions  from  two-stroke  engines. 
Two-stroke  engines  have  ven.'  hich  HT 
emission  levels  Baseline  N0\  !i'\.  is  ,ire 
relatively  low  for  engines  used  in  these 
applications  and  thprf^fnrn  N'Oy 
standards  servr  nnU  \i     ,ij   'J  i^ 
emissions  for  thesr  •iiL. 111^   '     mparable 
CO  reductions  can  !j(  i;xpci.,ii;d  from 
both  2-stroke  and  4-stroke  engines,  as 
CO  levels  are  similar  for  the  two  engine 
types.  We  are  also  proposing  averaging, 
b^Ling  and  trading  provisions  for  off- 
fiighwa\'  niotorrvrle'-  and  ,\T\'s,  as 
(iisi  ussp(i  bei(^\^ 

i006  St.iiidanis    In  Mi.   ■    -ifnt  off- 
high\vd\  niiit(ir(  \  (  i'  .uni  ,\  !  \  market. 
consumers  can  chonsr  h.tween  two- 
stroke  and  fourstri  -ki   si.'  idels  in  most 
sizes  and  categories   l-.n  ti  engine  type 
offers  unique  performant  e 
(  haracteristics   Some  maniifac  turers 
spetialize  in  two-stroki  >•;  f   ur-stroke 
models,  while  others  "iU't  .i  ::iix  of 
models  The  H( :  stdndani  is  likely  to  be 
a  primary  determining  factor  for  what 
technology  manufacturers  c  hoose  to 
enifiloy  to  meet  emission  standards 
overall  H(~  emissions  can  be  reduced 
substantially  by  switching  from  two- 
stroke  to  four-stroke  engines  Four- 
stroke  engines  are  ven.  common  in  off- 
highwa\  motorcycle  and  ATV 
applications  Eighty  percent  of  all  ATVs 
sold  are  four-stroke  In  addition, 
approximately  ^b  pen  ent  of  non- 
i:ompetition  off-highway  motorcycles 
are  four-stroke  Certification  results 
from  r^hfornia  .^RB  s  emission-control 
program  for  off-highwa;  rnnt(.r(  \(  les 
and  ATVs.  combined  with  uur  ^^n 
baseline  emission  testing,  provides 
ample  data  on  the  emission-control 
capability  of  four-stroke  engines  in  off- 
highwav  motorc:y(  les  and  ATV 
applications  Off-highway  motorcycles 
certified  lu  California  ,\RB  standards  for 
the  2000  model  year  have  HC 
certification  levels  ranging  from  0  4  to 
10  g/km  These  motorcycles  have 
engines  ranging  in  size  from  48  to  650 
cc;  none  of  these  use  catah  sts 

In  determininR  w  hat  standards  to  set 
for  off-highway  motorc\cies  and  ATVs. 
v\e  considerftd  several  approaches.  One 
approach  was  to  establish  separate 
standards  for  two-stroke  and  four-stroke 
engines  This  wcmld  take  into 
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consideration  the  fact  that  it  could  be 
expensive  and  difficult  for  two-stroke 
engines  to  meet  the  same  emission 
levels  as  four-stroke  engines.  The 
problem  with  this  approach  is  that  two- 
stroke  engines  emit  up  to  25  times  more 
HC  emissions  than  four-stroke  engines 
Four  stroke  engines  are  currently  being 
used  on  most,  if  not  all.  of  the  different 
subclasses  of  ATVs  and  off-highwav 
motorcycles  that  we  would  be 
regulating,  and  we  believe  they  can  be 
used  on  all  such  subclasses.  We  are 
concerned  that  setting  lesser  standards 
for  two-stroke  engines  could  possibly 
result  in  the  increase  of  two-stroke 
engine  usage  at  the  expense  of  four- 
stroke  engines,  which  would  result  in  a 
greater  level  of  emissions  and  could 
miss  the  opportunity  for  a  more 
appropriate  and  cost-effective  standard. 
As  a  result,  we  proposing  an  approach 
that  would  require  a  single  set  of  off- 
highway  motorcycle  and  ATV  standards 
for  all  engine  types,  similar  to  California 
ARB.  We  believe  that  this  approach  is 
consistent  with  our  statutory 
requirement  to  propose  standards  that 
achieve  the  greatest  emission  reduction 
achievable,  considering  cost,  noise,  and 
safety  factors. We  ask  for  comment  on 
this  proposed  approach  and  the 
rationale  underlying  this  approach 

In  1994.  California  ARB  adopted 
emission  standards  for  off-highwav 
motorcycles  and  ATVs.  At  the  time, 
these  standards  were  stringent  enough 
that  manufacturers  were  unable  to 
provide  performance-oriented  off- 
highway  motorcycles  and  ATVs  that 
met  the  standards.  As  a  result.  ARB 
allowed  manufacturers  to  sell  non- 
compliant  off-highway  motorcycles  and 
ATVs.  resulting  in  approximately  a 
third  of  the  off-highway  motorcycles 
and  ATVs  sold  being  compliant  with  the 
standards.  Four-stroke  engine 
technology  has  advanced  considerably 
since  the  ARB  regulations  went  into 
effect.  Manufacturers  are  now  capable  of 
offering  four-stroke  engines  that  provide 
excellent  performance.  However,  this 
performance  can  be  achieved  only  as 
long  as  manufacturers  are  allowed  to 
operate  four-stroke  engines  with  a 
slightly  rich  air  and  fuel  mixture,  which 
can  result  in  somewhat  higher  HC  and 
CO  emissions.  However,  the  HC 
emissions  from  four-stroke  engines  even 
when  they  operate  rich  are  significantly 
lower  than  those  from  two-stroke 
engines.  The  market  appears  to  be 
shifting  to  four-stroke  technology. 

As  discussed  above  in  Section  #  B  1  4. 
the  CAA  requires  us  to  exempt  from 
emission  standards  off-highway 
motorcycles  and  ATVs  used  for 
competition.  We  expect  several 
competition  off-highway  motorcycle 


models,  most  equipped  with  two-stroke 
engines,  to  continue  to  be  available.  We 
are  concerned  that  setting  standards  as 
stringent  as  ARB's  would  result  in  a 
performance  penalty  for  four-strokes 
which  could  encourage  consumers  who 
want  performance-oriented  off-highway 
motorcycles  to  purchase  competition 
vehicles  in  lieu  of  purchasing  compliant 
mac:hines  that  don't  provide  the  desired 
performance.  That  is  why  we  are 
proposing  emission  standards  that  are 
slightly  less  stringent  than  the  California 
ARB.  We  believe  that  our  proposed 
emission  standards  would  allow  the 
continued  advancement  of  four-stroke 
technology  and  are  a  good  compromise 
between  available  emission-control 
technology,  cost,  and  vehicle 
performance 

We  are  proposing  exhaust  emission 
standards  for  off-highway  motorcycles 
and  ATVs  to  take  effect  in  the  2006 
model  year.  We  would  allow  a  short 
phase-in  of  50-percent  implementation 
in  the  2006  model  year  with  full 
implementation  in  2007.  These 
standards  apply  to  testing  with  the 
highway  motorcycle  Federal  Test 
Procedure  (FTP)  test  cycle.  For  HC-t-NOx 
emissions,  the  standard  is  2.0  g/km  (3.2 
g/mi).  For  CO  emissions,  the  standard  is 
25.0  g/km  (40.5  g/mi).  These  emission 
standards  would  allow  us  to  set  near- 
term  requirements  to  introduce  the  low- 
emission  technologies  for  substantial 
emission  reductions  with  minimal  lead 
time.  We  expect  manufacturers  to  meet 
these  standards  using  four-stroke 
engines  with  some  low-level 
modifications  to  fuel-system 
calibrations.  These  systems  would  be 
similar  to  those  used  for  many  years  in 
highway  applications,  but  not 
necessarily  with  the  same  degree  of 
sophistication. 

We  considered  proposing  several 
alternative  sets  of  standards.  The  first 
alternative  considered  was  to  set  the 
HC+NOx  standard  at  a  level  higher  than 
2  0  g/km.  since  this  standard  could 
prove  to  be  difficult  for  a  two-stroke 
engine  to  achieve  However,  since  two- 
stroke  engines  emit  so  much  higher 
levels  of  HC  than  four-stroke  engines, 
and  H(]  emission-control  technology  for 
two-stroke  engines  is  more  expensive 
and  complicated,  we  would  expect  that 
such  a  standard  would  have  to  be 
considerably  higher  than  2.0  g/km, 
perhaps  in  the  range  of  10  tol2  g/km. 
Even  a  standard  this  high  would  still 
likely  require  secondary  air  injection 
and  a  catalytic  converter  for  most  two- 
stroke  engines  to  comply.  We  believe 
that  the  concerns  over  high  catalyst 
temperatures  and  potential  negative 
impacts  on  engine  performance  would 
most  likely  result  in  manufacturers 


choosing  to  convert  two-stroke 
applications  to  four-stroke,  especially 
since  four-stroke  engines  are  already  so 
prevalent  in  off-highway  motorcycle 
and  ATV  applications,  in  addition,  we 
believe  that  the  cost  differential  between 
air  injection  and  a  catalyst  for  a  two- 
stroke  engine  and  using  a  four-stroke 
engine  would  be  minimal.  We  request 
comment  on  such  a  standard,  and  on  the 
costs  and  emissions  benefits  associated 
with  that  approach.  Commenters  should 
include  a  recommendation  for  the  level 
of  the  standard. 

We  also  considered  setting  the 
HC-t-NOx  standard  at  a  level  lower  than 
2.0  g/km,  since  it  is  possible  to  use  a 
catalyst  on  a  four-stroke  engine  and 
achieve  lower  emission  levels.  We 
decided  that  for  off-highway 
motorcycles,  the  technologies  necessary 
to  meet  emission  standards  lower  than 
our  proposed  level  of  2.0  g/km  for 
HC-t-NOx  could  be  prohibitive  due  to 
several  factors  such  as  limited  catalyst 
locations  that  are  considered  safe  to  the 
operator  and  potential  negative  engine 
performance  impacts  (see  our 
discussion  on  proposed  2009  standards 
for  more  detail).  These  issues  are  not  as 
important  for  ATVs.  However,  it  would 
be  difficult  to  implement  them  by  the 
2006  model  year  since  20  percent  of  the 
fleet  is  still  two-stroke  and 
manufacturers  would  need  time  to 
convert  their  fleet  to  four-stroke. 
Therefore,  we  are  not  proposing  a 
HC-t-NOx  standard  lower  than  2.0  g/km 
for  off-highway  motorcycles  and  are 
instead  proposing  a  second  phase  of 
standards  for  ATVs  in  the  2009  model 
year.  We  are  asking  for  comment  on  this 
aspect  of  the  proposal,  and  on  such  a 
standard. 

Some  youth-oriented  off-highway 
motorcycles  and  ATVs  with  small 
engine  displacements  have  engine 
governors  limiting  vehicle  speeds.  In  the 
case  of  ATVs,  the  Consumer  Product 
Safety  Commission  (CPSC)  limit  youth 
ATVs  with  engine  displacements 
between  50  and  100  cc  to  a  top  speed 
of  35  mph.  Similarly,  ATVs  with  engine 
displacements  of  50  cc  and  less  are 
limited  to  a  top  speed  of  15  mph.  Many 
small  off-highway  motorcycles  use  the 
same  governors.  For  vehicles  with  a 
displacement  greater  than  50  cc,  we 
believe  the  FTP  is  an  appropriate  test 
cycle  because  of  the  transient  capability 
of  these  vehicles.  However,  for  the 
vehicles  with  engine  displacements  of 
50  cc  and  less,  the  governed  top  speed 
of  15  mph  restricts  the  operation  of 
these  vehicles  to  either  idle  or  the 
governed  wide-open  throttle  setting, 
similar  to  a  lawn  mowers.  It  may  not 
make  sense  to  require  these  small- 
displacement  vehicles  to  be  tested  over 
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the  FTP.  Therefore,  we  propose  that  off- 
highway  motorcycles  and  ATVs  with  an 
engine  displacement  of  50  cc  or  less 
have  the  option  to  certify  to  the 
proposed  off-highway  motorcycle  and 
ATV  standards  discussed  above  or  to 
meet  the  Phase  1  Small  SI  emission 
standards  for  non-handheld  Class  I 
engines.  We  request  comment  on  this 
option. 

ATV  manufacturers  have  requested 
that  we  allow  them  the  option  of 
certifying  ATVs  to  the  same  optional 
exhaust  emission  standards  as  allowed 
bv  California  ARB  California  allows 
ATVs  to  be  optionally  tested  using  the 


California  ARB  utility  engine  test  cycle 
(SAE  11088)  and  procedures.  In 
California,  manufacturers  may  use  the 
11088  engine  test  cycle  to  meet  the 
California  Small  Off-Road  Engine 
emission  standards.  Manufacturers  were 
required  to  submit  some  emission  data 
from  the  various  modes  of  the  )1088  test 
cycles  to  show  that  emissions  from 
these  modes  were  comparable  to  FTP 
emissions.  California  allowed  this 
option  because  the  goal  of  their  program 
was  to  encourage  the  use  of  four-stroke 
engine  technolog\-  in  ATVs.  The  lawn 
and  garden  test  cycle  and  standards 
were  considered  stringent  enough  td 


encourage  manufac  turers  to  switi  h  tr^m 
two-stroke  engines  to  four-'^trnkf' 
engines,  Wp  continue  Xu  br  (  oiu  erned 
that  thf  n088  test  cycle  doesn't 
represent  actudl  .\T\'  operation,  but  for 
our  Phasf  1  standards,  our  goal  is  to 
tMicourage  manufacturers  to  switch  from 
two-stroke  to  four-stroke  engine 
technologv  Therefore,  to  facilitate  this 
phase-in  wf  are  proposing  here  that 
manufactuHTs  ma\  Dptionally  certify 
ATVs  using  the  California  utility  cycle 
and  .standards  as  shown  in  Table  VI. C- 
1  instead  of  tbi'  FTP  standards  of  2.0  g/ 
km  Ht,*NO>  and  25  g/km  CO  discussed 
abn\  p 


Table  VI.C-1  .—California  Utility  Engine  Emission  Standards 


Engine  displacement 


HC+NOx 


Less  than  225  cc  12  0  g^hp-hr .... 

,  (16  1  9^W-hr) 
Greater  than  225  cc i  10  0  g/Tip-hr .... 

I  (13  4  g/kW-hr) 


CO 


3OO0^hp-hr 
(400g/l(W-hO 
300  gfhfht^f 
(400  gfkV^-hr) 


Some  manufacturers  have  expressed 
concern  about  the  stringency  of  the 
proposed  standards  for  some  small 
displacement  (e.g.,  less  than  80  cc) 
youth  off-highway  motorcycles  and 
ATVs.  They  have  also  stated  that  some 
of  these  small  vehicles  may  have  a 
difficult  time  operating  over  the  FTP 
cycle.  Therefore,  we  request  comment 
on  the  ability  of  small  displacement 
youth  off-highway  motorcycles  and 
ATVs  to  operate  over  the  FTP  test  cycle 
and  meet  our  proposed  emission 
standards. 

2009  Standards.  As  stated  above,  we 
expect  manufacturers  to  meet  the 
proposed  2006  standards  by  using  four- 
stroke  engines  with  minor  modifications 
to  fuel  calibrations.  Several  technologies 
are  available  to  further  reduce  emissions 
from  off-highway  motorcycles  and 
ATVs.  The  most  likely  choices  would  be 
the  use  of  electronic  fuel  injection, 
secondary  air  injection  into  the  exhaust 
system,  and  catalytic  converters. 
Although  these  technologies  would  be 
capable  of  further  emission  reductions, 
there  are  potential  concerns  with 
applying  each  of  these  technologies  to 
off-highway  motorcycles.  The 
complexity  and  increased  cost  of 
electronic  fuel  injection  makes  it 
problematic  for  off-highway  motorcycle 
applications.  Off-highway  motorcycle 
mamufacturers  and  enthusiasts  have 
expressed  concern  over  possible  leg 
bums  resulting  from  catalysts  since  off- 
highway  motorcycles  have  exhaust 
systems  that  run  higher  up  on  the  frame. 
They  are  concerned  that  if  a  rider  were 
to  fall  over  with  the  motorcycle  on  top 
of  them,  the  hot  catalyst  could  bum  the 


rider.  Catalysts  and  secondar\'  air  also 
have  the  potential  to  adversely  affect 
engine  performance  Since  motorcycle 
performance  is  paramount  for  off- 
highway  motorcycles,  any  technologies 
that  could  impact  performance  or  pose 
a  perceived  safety  threat  could 
encourage  consumers  to  purchase  high- 
performance  competition  motorcycles 
rather  than  recreational  motorcycles. 
For  ATVs.  however,  the  design  of  the 
vehicle  is  more  receptive  to  placing  a 
catalyst  on  the  exhaust.  Since  the  engine 
is  further  inside  the  vehicle  with 
numerous  plastic  fairings  around  the 
engine,  the  operator's  legs  are  far  away 
and  shielded  from  the  exhaust  pipe 
ATV  engines  also  tend  to  have  lower 
power  output  than  off-highwav 
motorcycle  engines,  making  the  use  of 
secondary'  air  or  catalysts  more 
tolerable. 

Since  ATV  design  and  use  are  more 
conducive  to  these  more  advanced 
emission-control  technologies  than  off- 
highway  motorcycles,  we  believe  it  is 
appropriate  to  pursue  more  advanced 
emission-control  technologies  for  .MA's 
We  also  note  that  the  usage  rate  and 
population  of  ATVs  is  growing 
substantially  compared  to  off-highway 
motorcvcles.  We  expect  that,  with 
additional  time  to  optimize  designs  to 
better  control  emissions,  manufacturers 
of  ATVs  should  be  able  to  meet  more 
stringent  emission  standards.  Starting 
with  the  2009  model  year  for  ATV's 
only,  we  propose  to  apply  emission 
standards  of  1.0  g/km  (1.6  g/mi)  for 
HC-t-NOx  emissions  and  25  g/km  (40.5 
g/mi)  for  CO  emissions.  As  with  the 
Phase  1  standards,  we  are  proposing  a 


two-year  phase-in.  with  50  percent  of 
models  complying  in  2009  and  all 
models  complying  in  201  (t 

We  are  proposing  that  :\T\'s  would  be 
required  tu  meet  a  1.0  g/km  HC+NOx 
standard  because  we  believe  it  can  be 
met  b\  using  four-stroke  engines  with 
secondary  air  in)ertion.  Secondary  air 
injection  is  a  common  HC  emission- 
control  technology  used  on  highway 
motorcycles  It's  use  is  more  transparent 
to  the  .ATV  operator  than  a  catalyst  and 
is  a  relatively  inexpensive  means  of 
achieving  significant  emission 
reductions  Depending  on  several 
\  ariables.  some  models  may  have  a 
mure  difficult  time  meeting  the  Phase  2 
standards  without  the  use  of  a  catalyst. 
Therefore,  while  we  expect  ATV 
manufac  lurers  to  meet  the  Phase  2 
standards  for  many  of  their  models 
using  four-stroke  engines  with  air 
iniection,  they  may  also  choose  to  use 
a  combination  of  several  possible 
emission- control  technologies, 
including  base-engine  modifications. 
improved  fuel-system  ralihrations, 
electronic  fuel  iniei  tinn   .iini  catalytic 
converters  Off-hi^hwrtS  n.   !i  rxtles 
would  continue  to  ineci  tlu  _uu'j 
standards  described  above. 

Several  .ATV  inanufat  turers  ha\p 
expressed  concern  o\ei  t>eiii^  ai)li-  lo 
meet  tighter  Hf +NC)x  stdudards  while 
still  meeting  the  propo.sed  CO 
standards   They  have  asked  us  to 
increase  or  even  eliminate  the  CO 
standard  for  Phase  2.  Therefore,  we 
request  comment  on  whether  the  CO 
standard  for  Phase  2  should  be 
increased  from  the  prii}.jo.s('ti  level  of  25 
g/km. 
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We  are  proposing  to  discontinue  the 
provision  allowing  manufacturers  of 
ATVs  the  option  to  certify  to  the 
California  utility  engine  test  procedure 
and  emission  standards  for  Phase  2 
ATVs.  We  propose  to  require  that 
manufacturers  test  all  Phase  2  ATVs 
with  the  highway  motorcycle  FTP  test 
procedure.  Manufacturers  have 
expressed  concerns  over  the  cost  of 
building  emission  test  cells  equipped 
with  chassis  dynamometers  and  the 
representativeness  of  the  FTP  relative  to 
in-use  ATV  operation.  They  argue  that 
the  FTP  is  no  more  representative  of 
ATV  operation  than  the  steady-state 
11088  engine  test  cycle.  While  it  may  be 
true  that  the  chassis-based  FTP  test 
cycle  IS  not  fully  representative  of  in- 
use  ATV  operation,  there  is  currently 
very  limited  data  addressing  this. 
California  is  in  the  process  of  gathering 
in-use  operating  data  for  ATVs. 
Preliminary  examination  of  that  data  is 
too  inconclusive  to  determine  whether 
the  FTP  is  adequately  representative  of 
in-use  ATV  operation  It  does  indicate 
that  the  five  steady-state  modes 
captured  in  the  J 1088  cycle  are  not 
adequately  representative  of  ATV 
operation.  It  has  long  been  known  that 
ATVs  experience  considerable  transient 
operation,  similar  to  automobiles  and 
motorcycles  The  California  data 
support  this  view.  The  chassis-based 
FTP  used  for  certification  of 
motorcycles,  while  possibly  not  ideal 
for  ATVs.  therefore  appears  to  be  more 
representative  of  ATV  operation  than 
the  11088  test  cycle.  With  this  in  mind, 
we  request  comment  on  the  possibility 
of  developing  an  alternate  test  cycle  and 
procedure  for  ATVs  that  would  be  more 
representative  of  typical  ATV  operation. 
An  alternate  test  cycle  could  be  chassis- 
based  or  engine-based,  but  would  need 
to  incorporate  transient  operation  If  an 
acceptable  alternative  cycle  is 
developed,  we  would  reassess  whether 
our  proposed  emission  test  procedure 
for  Phase  2  would  still  be  appropriate. 

As  with  the  2006  proposea  emission 
standards,  we  request  comment  on  the 
ability  of  small-displacement  ATVs  to 
operate  over  the  FTP  test  cycle  and  meet 
our  proposed  emission  standards. 

We  request  comment  on  whether  a 
Phase  2  standard  for  ATVs  is 
appropriate,  and  on  the  proposed  level 
of  the  Phase  2  standard.  We  also  request 
comment  on  technology,  cost,  and  safety 
issues  associated  with  a  possible  second 
phase  of  off-highway  motorcycle 
emission  standards. 

b.  Snowmobiles  We  are  proposing  CO 
and  HC  standards  for  snowmobiles.  We 
are  requesting  comment  on  whether  we 
should  set  standards  for  PM  and  NOx 
emissions  from  snowmobiles,  and  what 


appropriate  levels  would  be.  As 
previously  discussed,  snowmobile 
engines  are  almost  exclusively  two- 
stroke.  As  such,  they  emit  high  levels  of 
HC  and  PM  However,  we  are  not 
proposing  PM  standards  at  this  time  for 
snowmobiles,  because  limits  on  HC 
emissions  will  serve  to  simultaneously 
limit  PM.  We  considered  adding  a 
regulatory  requirement  for 
manufacturers  to  measure  and  report 
PM  emission  rates  along  with  their  other 
certification  data,  but  we  did  not 
include  such  a  requirement  in  the 
proposed  regulations.  We  are  most 
concerned  about  the  cost  to 
manufacturers  if  they  were  required  to 
build  PM  measurement  capabilities  into 
all  of  their  test  facilities  We  request 
comment  on  the  need  for  PM  emission 
data,  and  whether  it  is  necessary  to  put 
a  requirement  in  the  regulations. 

We  are  not  proposing  NOx  standards 
for  snowmobiles  because  they  are 
primarily  operated  during  the  winter 
months  when  ozone  is  not  a  concern. 
However,  we  are  proposing  that 
manufacturers  measure  NOx  emission 
rates  and  report  them  in  their 
applications  for  certification.  We  believe 
that  this  would  provide  necessary 
information,  but  would  not  be  a 
significant  burden  for  manufact\irers. 
We  request  comment  on  this  element  of 
the  proposal. 

2006  Standards  We  are  proposing 
standards  for  snowmobiles  to  take  effect 
for  all  models  starting  in  the  2006  model 
vear:  275  g/kW-hr  (205  g/hp-hr)  for  CO 
and  100  g/kW-hr  (75  g/hp-hr)  for  HC.  As 
discussed  below,  we  are  proposing  an 
emission-credit  program  with  these 
standards  Thus,  we  expect 
manufacturers  to  meet  these  proposed 
standards  using  a  variety  of  technologies 
and  strategies  across  their  product  lines. 
Snowmobiles  pose  some  unique 
problems  for  implementing  emission- 
control  technologies  and  strategies. 
Snowmobiles  are  very  sensitive  to 
weight,  power,  and  packaging 
constraints  Current  snowmobile 
designs  have  very  high  power-to-weight 
ratios,  allowing  for  excellent 
performance  Manufacturers  have  stated 
that  if  snowmobile  performance 
declines,  customers  will  either  stop 
purchasing  snowmobiles,  or  will  replace 
original  equipment  (e.g..  emission- 
control  technology)  with  uncertified 
aftermarket  parts.  The  desire  for  low 
weight  is  perceived  as  a  safety  issue, 
since  operators  may  have  to  drag  their 
sleds  out  of  deep  snow.  Styling, 
especially  very  low-profile  hoods,  has 
also  become  paramount  among 
snowmobile  enthusiasts.  All  these 
concerns  mean  that  it  may  be  initially 
more  difficult  for  manufacturers  to 


develop  a  broad  range  of  technologies 
capable  of  significant  emission 
reductions.  Some  manufacturers  may 
aggressively  pursue  clean  carburetion 
and  associated  engine  modifications  and 
apply  those  uniformly  across  their 
entire  product  line.  Others  may  choose 
to  apply  more  advanced  technologies 
such  as  direct  or  semi-direct  injection  to 
some  of  their  more  expensive,  high- 
performance  sleds  and  be  less  aggressive 
in  pursuing  emission  reductions  from 
their  lower-priced  offerings  in  order  to 
optimize  the  fit  of  different  technologies 
(and  their  associated  costs)  to  the 
various  product  offerings.  We  also 
'  expect  some  manufacturers  to  offer 
some  models  featuring  four-stroke 
engines. 

We  are  proposing  to  require  all 
snowmobiles  to  meet  the  proposed  first 
phase  of  emission  standards  beginning 
with  the  2006  model  year.  We  request 
comment  on  options  to  ease  the 
transition  to  the  new  standards,  as 
described  in  Section  VI.C.2.b. 

Due  to  the  unique  performance 
requirements  for  snowmobiles,  we 
believe  our  proposed  2006  standards 
would  be  challenging  for  manufacturers 
and  would  result  in  cleaner 
snowmobiles.  While  some  advanced 
technologies  such  as  two-stroke  direct 
injection  and  four-stroke  engines,  would 
be  found  in  some  models,  many  models 
would  still  be  equipped  with  two-stroke 
engines  with  relatively  minor  engine 
modifications  resulting  in  minimum 
emission  reductions,  while  some 
models  may  not  even  have  any  emission 
controls. 

2010  Standards.  We  have  had  many 
discussions  with  manufacturers  about 
emission  control  technologies.  We  have 
also  closely  examined  the  certification 
emission  results  of  outboard  boat 
engines  and  personal  watercraft  (PWC) 
equipped  with  two-stroke  direct 
injection  and  four-stroke  engines.  It  is 
our  belief  that  wi\h  sufficient  lead  time, 
manufacturers  can  successfully 
implement  these  technologies  across  a 
much  broader  range  of  their  snowmobile 
fleet.  Manufacturers  have  indicated  to 
us  that  two-stroke  engines  equipped 
with  direct  fuel  injection  systems  could 
reduce  HC  emissions  by  70  to  75 
percent  and  reduce  CO  emissions  by  50 
to  60  percent.  Certification  results  for 
1999  and  2000  model  year  outboard 
engines  and  PWC  support  the 
manufacturers  projections.  In  addition, 
two  snowmobile  manufacturers  plan  to 
sell  a  four-stroke  model  next  year.  These 
manufacturers  indicated  that  their 
machines  are  capable  of  HC  reductions 
in  the  70  to  95  percent  range,  with  CO 
reductions  of  60  to  80  percent. 
Therefore,  we  believe  that  with 
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sufficient  time  it  is  feasible  for 
snowmobile  manufacturers  to  achieve  a 
greater  penetration  of  advanced 
emission  control  technologies 
throughout  their  fleets  and  reduce 
emissions  further. 

We  are,  therefore,  proposing  a  second 
phase  of  average  standards  to  take  effect 
with  the  2010  model  year.  The  proposed 
2010  average  standards  are  200  g/ltW-hr 
(149  g/hp-hr)  for  CO  and  75  g/kW-hr  (56 
g/hp-hr)  for  HC.  These  standards 
represent  a  50%  reduction  in  HC  and 
CO  emissions  from  the  current  average 
baseline  levels.  We  believe  that 
implementation  in  2010  would  provide 
sufficient  time  for  advanced 
technologies  to  be  more  broadly 
available.  We  also  believe  that 
manufacturers  will  have  had  adequate 
time  to  make  appropriate  modifications 
to  snovkrmobile  designs  (e.g.,  styling  and 
packaging  issues)  so  they  can  more 
broadly  spread  advanced  emission- 
control  technologies  across  their 
product  lines.  We  expect  these 
standards  would  be  met  through  the 
application  of  direct  injection  two- 
stroke  technology  and,  to  a  much  lesser 
extent,  four-stroke  technology,  to  cover 
about  half  of  overall  production,  with 
the  remaining  models  utilizing  clean 
carburetion  and  electronic  fuel 
injection,  along  with  the  associated 
engine  modifications.  The  actual  mix  of 
technologies  used  would  be  the 
manufacturers  choice,  but  the  data 
mentioned  above  gives  us  reason  to 
believe  that  the  basic  technology  exists 
to  meet  the  standard  based  on  a  50- 
percent  reduction.  We  believe  that  the 
lead  time  provided  to  meet  these 
standards  is  sufficient  to  overcome  the 
technical  hurdles  discussed  below  in 
Section  V1.F.2. 

We  request  comment  on  our  second 
phase  of  snowmobile  standards.  In 
particular,  we  are  interested  in 
comments  on  the  level  of  the  standards, 
our  technical  assessment  and  potential 
fleet  mix  projections,  any  safety, 
reliability,  or  performance 
considerations  associated  with  adoption 
of  four-stroke  technology.  We  also 
request  comment  on  the  cost  of  adopting 
such  standards  and  the  effects  on  sales 
and  consumer  satisfaction.  We  are  also 
interested  in  further  information 
addressing  the  benefits  associated  with 
such  a  standard. 

c.  Noise  Standards.  The  Noise  Control 
Act  (42  U.S.C.  4901  et  seq.)  authorizes 
EPA  to  establish  noise  emission 
standards  for  motorized  equipment. 
Under  this  authority,  we  established 
noise  emission  standards  for 
motorcycles  and  three-wheeled  ATVs  in 
40  CFR  Part  205  (45  FR  86708, 
December  31, 1980).  These  regulations 


include  voluntary  "Low  noise  emission 
product  standards"  for  motorcycles 
§  CFR  205.152(c)). 

Prior  to  proposal,  we  received  public 
comments  requesting  that  we  consider 
setting  new  noise  standards  for 
recreational  vehicles.  Noise  from  these 
vehicles  in  public  parks  or  other  public 
lands  can  adversely  impact  other 
activities.  However,  at  this  time  we  do 
not  have  funding  to  pursue  noise 
standards  for  nonroad  equipment  that 
does  not  have  an  existing  noise 
requirement. 

2.  Are  There  Opportunities  for 
Averaging,  Emission  Credits,  or  Other 
Flexibilities? 

a.  Averaging,  Banking  and  Trading 
Historically,  voluntary  emission-credit 
programs  have  allowed  a  manufacturer 
to  certify  one  or  more  engine  families  at 
emission  levels  above  the  applicable 
emission  standards,  provided  that  the 
increased  emissions  are  offset  by  one  or 
more  engine  families  certified  below  the 
applicable  standards.  With  averaging 
alone,  the  average  of  all  emissions  for  a 
particular  manufacturer's  production 
must  be  at  or  below  that  level  of  the 
apphcable  emission  standards  We  are 
proposing  separate  emission-credit 
programs  for  snowmobiles,  off-highway 
motorcycles,  and  ATVs.  We  are 
proposing  an  emissions  credit  program 
for  the  optional  Phase  1  AT\'  engine- 
based  standards  as  well  as  the  chassis- 
based  standards.  We  request  comment 
on  whether  or  not  averaging,  banking, 
and  trading  adds  value  to  the  engine- 
based  option  considering  the  level  of  the 
standards  being  proposed. 

In  addition  to  the  averaging  program 
just  described,  the  proposed  emission- 
credit  program  contains  banking  and 
trading  provisions,  which  allow 
manufacturers  to  generate  emission 
credits  and  bank  them  for  future  use  in 
their  own  averaging  program  or  sell 
them  to  another  entity  We  are  not 
proposing  a  credit  life  limit  or  credit 
discounting  for  these  credits  Unlimited 
credit  life  and  no  discounting  increases 
the  incentive  to  introduce  the  clean 
technologies  needed  to  gain  credits  In 
order  to  generate  credits,  the  average 
emissions  level  must  be  below  the 
standard,  so  the  credits  would  be  the 
result  of  reductions  in  excess  of  those 
required  by  the  standards 

We  are  seeking  comment  on  whether 
or  not  a  credit  life  brait  (eg  ,  three 
years)  is  needed  to  ensure  that 
manufacturers  do  not  have  the 
opportunity  to,  in  effect,  postpone  the 
Phase  2  standards  for  several  years  for 
one  or  more  vehicle  families.  Unlimited 
credit  life  has  the  potential  to  interfere 
with  the  timely  and  orderly  phase- in  of 


future  standards,  especially  if  the 
manufacturer  is  able  to  bank  large 
amounts  of  credits  during  inter\en]rig 
years  This  is  a  concern  here  be(  hush  the 
proposed  level  of  the  Phase  1  .standards 
may  provide  considerable  opportunity 
for  credit  generation  for  manufarturer^ 
that  can  market  a  signififanl  mimbt'i  ot 
relatively  clean  models  early  in  the 
program  For  example,  .some  4-slTokp 
ATV'  models  are  likely  to  have 
emissions  levels  below  the  Pha.sc  1 
standards,  allowing  for  (  onsiderable 
credit  generation 

We  also  request  comment  nn  how  this 
issue  may  differ  for  credit.s  generated 
under  Phase  2   when'  the  affp(  t  on  the 
next  tier  of  standard  is  not  a 
complicating  issue  We  would  have  the 
opportunity  to  consider  and  reassess 
such  a  provision  if  and  when  we  were 
to  propose  a  third  phase  of  standards  In 
addition,  we  request  comments  un  an 
alternative  approach  of  not  allowing 
credits  generated  in  Phase  l  to  be  used 
in  Phase  2 

For  off-highway  motorcycles  and 
AT\'s.  we  are  proposing  to  allow 
averaging  for  the  HC  plus  NOx  standard 
Off-highway  moton  \(  le  arm  AT\  s 
would  be  averaged  separateiv  f'  avoid 
providing  an  advantage  m  tfit  :;i.irket  to 
companies  that  offer  both  lypes  of 
products  over  those  that  produce  only 
one  type  In  addition,  there  are  differing 
degrees  of  stringency  in  the  standards 
for  ATV's  and  off-road  motorcycles  long- 
term  and  we  do  not  want  off-road 
motorcycle  credits  t(j  dilute  the 
effectiveness  of  the  Phase  2  AT\' 
standards  Also.  .A TVs  certified  to  the 
chassis-based  standards  and  i-iiiiine- 
based  standards  w(  uld  ht  i  :  ti^pli  r-ii 
separate  averaging  gf  111))'-  u!^^  i^   i  irdit 
exchanges  between  the  \\m    \^>  are  not 
allowing  credit  exchanges  ttetween 
engine  and  chassis-based  testing 
because  there  is  Utile,  if  anv,  correlation 
between  the  two  test  cycles  Without  a 
strong  correlation,  it  is  not  possible  to 
establish  an  exchange  rate  between  the 
two  programs  We  are  not  proposing  a 
CO  averaging,  banking  and  trading 
program  because  the  level  of  the 
standard  does  not  appear  to  add 
substantial  technologuai  <  hallengeto 
the  program,  especialK  for  Phase  1.  The 
usefulness  of  CX)  averaging  may  not 
warrant  the  additional  romplexity  of  an 
averaging  program  We  request 
comment  on  the  need  for  a  ("O  ,^BT 
program  for  Phase  2.  and  on  the 
proposed  approach  for  separate  ABT 
programs 

For  the  Pha.se  2  .^TV  standards,  we 
are  proposing  a  maximum  allowable 
Family  Emission  Limit  (FELt  of  2  0  g/ 
km  HC  plus  NOx  (the  Pha.se  :  strtnd.ird). 
In  several  other  ABT  programs  we  have 
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established  a  cap  at  the  previous 
emission  standard  to  ensure  a  minimum 
level  of  control  long  term.  We  reque.st 
comment  on  whether  or  not  an  FEL 
limit  is  appropriate  to  ensure  a 
minimum  level  of  control  for  all  models. 
Please  see  the  discussion  on  this  issue 
in  the  recreational  marine  diesel  section 
of  this  document  for  more  information. 
We  request  comment  specifically  on 
how  this  approach  could  affect  product 
offerings  and  consumer  choice.  We  also 
request  comment  on  the  level  of  the 
emissions  cap  and  alternative  levels. 

For  snowmobiles,  we  are  proposing 
an  emission-credit  program  for  both  CO 
and  HC.  We  are  proposing  that 
maximum  allowable  Family  Emission 
Limits  be  set  at  the  current  average 
baseline  emission  levels  of  400  g/kW-hr 
(300  g/hp-hr)  CO  and  150  g/kW-hr  (110 
g/hp-hr)  HC.  This  cap  ensure  a 
minimum  level  of  control  for  each 
snowmobile  certified  under  the 
program.  We  believe  that  this  is 
appropriate  due  to  the  potential  for 
personal  exposure  to  ver\'  high  levels  of 
emissions  as  well  as  the  potential  for 
high  levels  of  emissions  in  areas  where 
several  snowmobiles  are  operated  in  a 
group.  We  request  comment  on  the  level 
of  the  cap  for  Phase  1.  We  also  request 
comment  on  whether  it  would  be 
appropriate  to  set  more  stringent 
maximum  allowable  Family  Emission 
Limits  for  2010  and  later  model  vear 
snowmobiles,  for  example,  at  the  levels 
of  the  2006  standards.  We  are  interested 
in  comment  on  any  potential  imparts  a 
more  stringent  cap  may  have  on  the 
variety  of  products  available  to  the 
consumer.  We  are  proposing  that 
manufacturers  may  not  both  generate 
and  use  credits  for  the  different 
pollutants  within  a  given  engine  familv. 

We  request  comment  on  all  aspect  of 
the  proposed  .^BT  program,  including 
on  the  administrative  and  liabilitv 
provisions  provided  in  the  proposed 
regulaton,'  text. 

o.  Early  Credits  and  Altpmatnr 
Phase-m  Schedule.  We  are  interested  in 
but  are  not  specifically  proposing 
opportunities  for  early  credits,  and  other 
flexibilities,  as  discussed  below  We  are 
proposing  no  phase-in  schedule  for 
snowmobiles  and  a  two-year  phase-in 
schedule  for  off-road  motorcvcles  and 
ATVs.  While  we  believe  adequate  |pad- 
time  is  provided  to  meet  the  proposed 
standards,  we  recognize  that  some 
flexibility  in  timing  could  help 
manufacturers  transition  their  full 
product  line  to  new  standards  We  are 
requesting  comment  on  three  specific 
approaches  to  providing  additional 
flexibility  to  manufacturers,  described 
belowr  We  are  interested  in  how  these 
provisions  could  be  established  in  a  way 


that  would  be  environmentally  neutral 
and  vet  also  provide  manufacturers  with 
flexibility. 

We  are  not  proposing  provisions  for 
early  generation  of  credits,  because  we 
have  not  been  able  to  resolve  our 
concerns  about  substantial  windfall 
credits  (credits  generated  relatively 
easily  from  baseline  engines).  For 
example,  there  could  be  substantial    . 
credits  available  for  snowmobile 
manufacturers  that  have  developed  four- 
stroke  snowmobile  models.  Also,  some 
baseline  ATV  and  off-highwav 
motorcvcles  could  also  have  relativelv 
low  emission  levels.  However,  as 
discussed  below,  we  are  seeking 
comment  on  approaches  for  early 
credits  that  could  address  concerns 
regarding  windfall  credits. 

Under  an  early  emission-credit 
approach,  manufacturers  could  earn 
creriits  bv  reducing  emissions  earlier 
than  required,  then  use  those  credits 
after  the  program  begins  Because  there 
is  a  wide  variation  in  baseline  emission 
levels,  we  would  need  to  consider 
taking  steps  to  ensure  that 
manufacturers  du  not  generate  windfall 
credits.  One  way  to  address  the  concern 
for  windfall  credits  would  be  to  allow 
credits  only  for  emission  reducitions 
below  the  prnpf)sed  standards  and  limit 
the  life  of  those  credits  to  three  years. 
We  believe  this  approach  may  ensure 
that  manufacturers  would  generate 
credits  onlv  through  the  use  of  cleaner 
technologies.  It  also  ensures  that  the 
credits  would  not  adverselv  impact  the 
long-term  effectiveness  of  the  program. 
This  approach  would  provide  incentive 
for  manufacturers  to  pull  ahead 
significantly  cleaner  technologies.  We 
request  comment  on  earlv  credits  for  CO 
and  HC  emissions  for  snowmobiles  and 
HC+NOv  emissions  for  off-road 
motorcycles  and  ATVs.  and  a 
requirement  that  the  credit-generating 
engines  also  meet  the  standards  for  the 
other  regulated  pollutants. 

Under  the  second  approach,  an 
alternative  phase-in  schedule, 
manufacturers  would  be  provided  with 
a  one-for-one  r  redit  in  the  phase-in 
schedule  f(jr  selling  complying 
recreational  vehicles  prior  to  the  start  of 
the  program   Manufacturers  who  pull 
ahead  a  percentage  of  their  product  line 
would  get  a  phase-in  credit  to  be  used 
during  the  initial  years  of  the  program 
(i.e..  2008  and  earlier).  For  example,  if 
a  snowmobile  manufacturer  phased  in 
10  percent  of  their  product  line  early  in 
2005.  they  could  then  phase-in  90 
percent,  rather  than  100  percent,  of  their 
product  line  in  2006  We  would  expect 
this  to  he  a  transitional  provision 
limited  to  the  first  few  vears  of  the 
program  (all  vehicles  would  need  to  be 


certified  by  2008).  We  could  implement 
the  program  through  a  calculation  based 
on  the  sura  of  the  phase-in  percentages 
over  a  series  of  model  years.  For 
example,  for  snowmobiles,  the  sum  of 
the  phase-in  percentages  over  model 
yeeirs  2004-2008  could  be  required  to  be 
equal  to  or  greater  than  300%  (100% 
each  for  2006,  2007,  and  2008).  For  off- 
road  motorcycles  and  ATVs,  the 
calculation  would  take  into  account  the 
50/100  percent  phase-in  schedule  for 
2006/2007,  with  a  requirement  that  the 
sum  of  the  phase-in  be  equal  to  or 
greater  than  250  percent.  For  example, 
an  alternative  phase-in  schedule  of  25/ 
50/75/100  percent  in  2005  through  2008 
would  be  acceptable.  The  calculation  of 
the  percentage  phase-in  would  be  the 
same  as  that  for  the  standard  program. 

An  alternative  to  early  banking  or  a 
revised  phase-in  would  be  "family- 
banking."  Under  the  "family-banking" 
concept,  we  would  allow  manufacturers 
to  certify  an  engine  family  early.  For 
each  year  of  certifying  an  engine  family 
early,  the  manufacturer  would  be  able  to 
delay  certification  of  a  smaller  engine 
family  by  one  year.  This  would  be  based 
on  the  actual  sales  of  the  early  family 
and  the  projected  sales  volumes  of  the 
late  family;  this  would  require  no 
calculation  or  accounting  of  emission 
credits. 

We  request  comment  on  the  above 
approaches  or  any  other  approach  that 
would  help  manufacturers  bring  the 
product  lines  into  compliance  to  the 
proposed  standards  without 
compromising  emissions  reductions  (see 
§  1048.145  of  the  proposed  regulations). 
We  request  comment  on  the  merits  of 
the  various  approaches  noted  above, 
and  others  commenter  may  wish  to 
suggest.  We  request  that  commenters 
provide  detailed  comments  on  how  the 
approaches  should  be  set  up,  enhanced, 
or  constrained  to  ensure  that  they  serve 
their  purpose  without  diminishing  the 
overall  effectiveness  of  the  standards. 

3.  Is  EPA  Proposing  Voluntary  Low- 
Emission  Standards  for  These  Engines? 

We  are  proposing  a  Voluntary  Low- 
Emission  Standards  program  for 
recreational  vehicles.  The  purpose  of 
this  program  is  two-fold:  first,  to 
encourage  new  emission-control 
technology  and  second,  to  aid  the 
consumer  in  choosing  clean 
technologies.  At  the  point  of  purchase, 
manufacturers  could  add  a  tag 
designating  qualifying  vehicles  to 
inform  consumers  which  engines  are 
certified  by  this  program  and  listing  the 
certification  levels  of  the  vehicles.  In 
addition,  we  are  suggesting  that 
manufacturers  provide  information 
about  the  program  in  the  vehicle 


Federal  Register/ Vol.  66.  No.  194 /Friday.  October  5.  2001 /Proposed  Rules 


51157 


Owner's  Manual.  To  qualify  for  this 
program,  engines  must  meet  the 
voluntary  standards  described  below. 
Manufacturers  choosing  to  sell  engines 
with  this  designation  may  generate 
certification  emission  credits  from  these 
technologies. 

The  general  purpose  of  the  Voluntarv 
Low-Emission  Standards  program  is  to 
provide  incentives  to  manufacturers  to 
produce  clean  products  and  thus  create 
market  choices  for  consumers  to 
purchase  these  products.'''''  We  believe 
that  EPA  designation  of  clean 
technologies  through  this  voluntarv 
program  can  provide  useful  information 
to  consumers.  We  request  comment  on 
the  merits  and  design  of  the  program 
and  also  on  additional  measures  we  can 
take  to  encourage  this  program  and 
prohibit  misuse. 

We  are  proposing  Voluntarv  Low- 
Emission  Standards  for  off-highwav 
motorcycles  and  ATVs  of  0.8  g/km  (1.3 
g/mi)  HC-i-NOx  and  12  g/km  (24.3  g/mi) 
CO.  These  emission  levels  are  consistent 
with  the  2008  standards  proposed  by 
California  ARB  for  highwav 
motorcycles.  We  believe  that  off- 
highway  motorcycles  and  ATVs  could 
meet  these  voluntary  standards  bv 
employing  some  of  the  same 
technologies  manufacturers  will  use  to 
meet  the  2008  California  emission 
standards  for  highway  motorcycles.  We 
request  comment  on  the  level  of  the 
standards  and  the  need  for  lower 
voluntan-  standards  for  Phase  2  of  the 
ATV  program. 

We  are  proposing  Voluntarv  Low 
Emission  Standards  for  snowmobiles  of 
200  g/kW-hr  (149  g/hp-hr)  for  CO  and 
75  g/kW-hr  (56  g/hp-hr)  for  HC  through 
2009  model  year  snowmobiles.  These 
are  the  same  levels  as  our  proposed 
phase  2  standards.  For  the  2010  model 
vear  and  later,  the  standards  are  120  g/ 
kW-hr  (89  g/hp-hr)  for  CO  and  45  g/kW- 
hr  (34  g/hp-hr)  for  HC  for  any 
snowmobiles.  We  believe  these 
voluntary-  standards  could  be  met  with 
either  direct  injection  two-stroke,  or 
four-stroke  technology.  Snowmobiles 
included  in  this  program  may  generate 
credits  for  use  in  the  proposed 
emission-credit  program.  We  request 
comment  on  the  level  of  the  voluntary' 
standards  being  proposed  and  whether 
we  should  consider  more  or  less 
stringent  voluntary  standards  for 
snowmobiles. 


'^*The  snowmobile  industry  (see  dix  kfl  ileni  II- 
G-221)  and  a  group  of  public  hRalth  and 
environmental  organizations  (see  docket  item  ll-(;- 
139]  have  both  expressed  their  general  sufiport  for 
labeling  programs  that  ran  provide  information  un 
the  environmental  performanie  of  various  products 
to  consumers. 


4.  What  Durability  Provisions  Applv? 

We  are  proposing  several  additional 
provisions  to  ensure  that  emission 
controls  would  be  effective  throughout 
the  life  of  the  vehicle.  This  section 
discusses  these  proposed  provisions  fur 
recreational  vehicles.  More  general 
certification  and  compliance  provision, 
which  would  apply  across  the  different 
vehicle  categories  in  this  proposal,  are 
discussed  in  Sections  III  and  VII. 
respectively. 

a.  How  long  would  my  engine  b(i\f  to 
comply?  We  propose  to  require 
manufacturers  to  produce  off-highwav 
motorcycle  and  ATV  engines  that 
comply  over  their  full  useful  life,  where 
useful  life  is  the  period  that  lasts  either 
5  years  or  until  the  vehicle  accumulates 
30.000  kilometers,  whichever  occurs 
first.  We  would  consider  this  30.000- 
kilometer  value  to  be  a  minimum 
kilometer  value  for  useful  life,  and 
would  require  manufacturers  to  complv 
for  a  longer  period  in  those  case.s  where 
they  design  their  vehicles  to  be  operated 
longer  than  30.000  kilometers. 

For  snowmobiles,  we  are  proposing  a 
minimum  useful  life  of  5  years  or  300 
hours  of  operation,  whichever  occurs 
first.  We  based  these  values  on 
discussions  with  manufacturers 
regarding  typical  snowmobile  life,  and 
on  emission-modeling  data  regarding 
typical  snowmobile  usage  rates.'"'' 

We  request  comment  on  the  proposed 
useful  life  values.  Any  comments  in 
support  of  a  different  useful  life  should 
include  documentation  of  typical  lile 
and  operation. 

b.  Would  I  have  to  warrant  mv 
engine's  emission  controls''  We  are 
proposing  a  design/defect  warranty 
period  of  3  years,  with  an  hours  or 
kilometers  limit  equal  to  half  the  useful 
life  interval  proposed  above  During  this 
time  manufacturers  would  repair  or 
replace  free  of  charge  emission-related 
components  that  fail.  Because  this 
warranty  requirement  applies  onlv  for 
emission-related  components, 
manufacturers  are  not  responsible  for 
routine  maintenance  that  is  currently 
performed  for  uncontrolled  engines 
(e.g.,  changing  oil  filters  or  carburetors). 

c  How  would  I  demonstrate  emission 
durability  during  certification''  For  off- 
highway  motorcycles  and  ATVs,  \\p  are 
proposing  the  same  durabiiit\ 
demonstration  requirements  that  appK 
to  highway  motorcycles.  This  includes  a 
requirement  to  run  the  engines  long 
enough  to  test  for  exhaust  emissions  at 
the  end  of  the  useful  life.  This  allows 
manufacturers  to  generate  a 


detprioration  factor  that  helps  ensure 
that  the  engines  will  continue  to  control 
emissions  over  a  lifetime  of  operation. 

d  What  maintenance  would  be 
iillowed  during  spr\-ice  accumulation? 
For  vehicles  certifii^ii  to  the  proposed 
useful  life,  no  emi.ss)nn  related 
maintenance  wouhi  ti<  ,il lowed  during 
st'r\'if:e  accumulalHTi   liir  only 
rnaintenancf  thai  w    iiim  t>p  allowed  is 
regularly  scheduled  ii.dintenance 
unrelated  to  emissions  that  is 
ttM  hnologicallv  iiect^ssarv  This  could 
typicalK  include  changing  engine  oil, 
oil  filter,  fuel  filter,  and  air  filter. 

.S  Do  These  Standards  Apply  to 
Alternative-Fueled  Engines? 

These  proposed  standards  apply  to  all 
spark-Ignited  recreational  vehicles, 
without  regard  to  the  type  of  fuel  used. 
How e\er.  because  we  are  not  aware  of 
anv  alternative-fueled  recreational 
vehicles  sold  into  the  U.S.  market,  we 
are  not  proposing  extensive  special 
pro\isions  to  address  them  at  this  time. 

b  Is  EPA  Controlling  Crankcase 
Emissions? 

We  are  proposing  to  require  that  new 
off-highway  motorrvcles  and  ATVs  be 
built  to  pre\eiit  crankcase  emissions. 
This  means  that  engines  would  no 
longer  emit  (  ranki.ase  vapors  directly  to 
the  atmosphere  The  typical  control 
strategy  is  to  route  the  crankcase  vapors 
hai  k  to  the  engine  intake.  This  proposal 
IS  consistent  with  our  previous 
regulation  nfcrankca.se  emissions  from 
such  duerse  sources  as  highway 
motorcycles,  outboard  and  personal 
walercraft  marine  engines,  locomotives. 
and  passenger  cars.  We  have  data  from 
California  ARB  showing  that  a 
I't'rforinant  e-based  four-stroke  off- 
highwav  motorcycle  experienced 
(  onsiderably  higher  tailpipe  emission 
results  when  crankcase  emissions  were 
rout(>d  hack  into  the  intake  of  the 
engine,  illustrating  the  potentially  high 
IpvhIs  of  crankcase  emissions  that 
exist  '■''  We  are  also  proposing  closed 
( rankcases  on  new  snowmobiles.  This 
requirement  is  only  relevant  for  four- 
stroke  snowmobiles,  however,  since 
two-stroke  engines,  by  virtue  of  their 
operation,  have  closed  crankcases. 
information  on  the  costs  and  benefits  of 
this  action  can  be  found  in  the  Draft 
Reaulatnrv  Support  Document. 

/'  Pn^pnsed  Testing  Requirements 

1   What  Dut\  Cycles  Are  Used  To 
Measure  Emissions? 

Testing  a  vehicle  or  engine  for 
emissions  consists  of  exercising  it  over 


'"•'EPA  memorandum     i.missien  Modeling  for 
Recreational  Vehulps,     tri,im  i.iiK   U  i-hrlv  to  Docket 
A-98-01.  November  13,  2(101) 


""Memo  to  Docket  from  Line  Wehrly  dated 
September  10,  2001  (A-2000-ll  document  II-B-2S. 
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a  prescribed  duty  cycle  of  speeds  and 
loads,  typically  using  a  chassis  or 
engine  dynamometer.  The  nature  of  the 
duty  cycle  used  for  determining 
compliance  with  emission  standards 
during  the  certification  process  is 
critical  in  evaluating  the  likely  emission 
performance  of  engines  designed  to 
those  standards,  Ehity  cycles  must  be 
relatively  comparable  to  the  way 
equipment  is  actually  used  because  if 
they  are  not,  then  compliance  with 
emission  standards  would  not  assure 
that  emissions  from  the  equipment  are 
actually  being  reduced  in  use  as 
intended, 

a.  Off- highway  Motorcycles  and 
ATVs.  For  off-highway  motorcycles  and 
ATVs,  we  propose  that  the  current 
highway  motorcycle  test  procedure  be 
used  for  measuring  emissions.  The 
highway  motorcycle  test  procedure  is 
the  same  test  procedure  as  used  for 
light-duty  vehicles  (i.e.,  passenger  cars 
and  trucks)  and  is  referred  to  as  the 
Federal  Test  Procedure  (FTP).  The  FTP 
for  a  particular  class  of  engine  or 
equipment  is  actually  the  aggregate  of 
all  of  the  emission  tests  that  the  engine 
or  equipment  must  meet  to  be  certified 
However,  the  term  FTP  has  also  been 
used  traditionally  to  refer  to  the  exhaust 
emission  test  based  on  the  Urban 
Dynamometer  Driving  Schedule 
(UDDS),  also  referred  to  as  the  L^\4  (Los 
Angeles  Driving  Cycle  #4)  The  UDDS  is 
a  chassis  dynamometer  driving  cycle 
that  consists  of  numerous  "hills"  which 
represent  a  driving  event.  Each  hili 
includes  accelerations,  steady-stale 
operation,  and  decelerations  There  is 
an  idle  between  each  hill.  The  FTP 
consists  of  d  cold  start  UDDS,  a  10 
minute  soak,  and  a  hot  start  The 
emissions  from  these  three  separate 
events  are  collected  into  three  unique 
bags.  Each  bag  represents  one  of  the 
events.  Bag  1  represents  cold  transient 
operation,  bag  2  represents  cold 
stabilized  operation,  and  bag  3 
represents  hot  transient  operation. 

Highway  motorcycles  are  divided  into 
three  classes  based  on  engine 
displacement,  with  Class  I  (50  to  169  cc) 
being  the  smallest  and  Class  III  (280  cc 
and  over)  being  the  largest.  The  highway 
motorcycle  regulations  allow  Class  I 
motorcycles  to  be  tested  on  a  less  severe 
UT)DS  cycle  than  the  Class  II  and  III 


motorcycles.  This  is  accomplished  by 
reducing  the  acceleration  and 
deceleration  rates  on  some  of  the  more 
aggressive  "hills   '  We  propose  that  this 
same  class/cvcle  distinction  be  allowed 
for  off-highway  motorcycles  and  ATVs. 
In  other  words,  off-highway  motorcycles 
and  .^T\'s  with  an  engine  displacement 
between  at  or  below  169  cc  would  be 
tested  over  the  FTP  test  cycle  for  Class 
I  highway  motorcycles.  Off-highway 
motorcycles  and  ATVs  with  engine 
displacements  greater  than  169  cc 
would  be  tested  over  the  FTP  test  cycle 
for  Class  II  and  Class  III  highway 
motorcycles.  Somejnanufacturers  have 
expressed  concern  over  the  ability  of 
some  small-displacement  (e.g.,  less  than 
80  cc)  youth  off-highway  motorcycles 
and  ATVs  to  operate  over  the  FTP.  We 
request  comment  on  the  ability  of  these 
small-displacement  vehicles  to  operate 
over  the  FTP  test  cycle.  We  also  request 
comment  on  whether  or  not  it  would  be 
appropriate  to  allow  all  ATVs  to  be 
certified  using  the  Class  I  cycle. 

Some  manufacturers  have  noted  that 
they  do  not  currently  have  chassis-based 
test  facilities  capable  of  testing  ATVs. 
Manufacturers  have  noted  that  requiring 
chassis-based  testing  for  ATVs  would 
require  them  to  invest  in  additional 
testing  facilities  that  can  handle  ATVs, 
since  ATVs  do  not  fit  on  the  same 
roller(s)  as  motorcyc;les  used  in  chassis 
testing.  Some  manufacturers  also  have 
stated  that  low-pressure  tires  on  ATVs 
would  not  stand  up  to  the  rigors  of  a 
chassis  dynamometer  test  California 
provides  manufacturers  with  the  option 
of  certifying  ATVs  using  the  engine- 
based,  utility  engine  test  procedure 
(SAE  11088).  and  most  manufacturers 
use  this  option  for  certifying  their  ATVs. 
Manufacturers  have  fatalities  to  chassis- 
test  motorcycles  and  therefore  California 
does  not  provide  an  engine-testing 
certificatiou  option  for  motorcycles. 

We  have  tested  numerous  ATVs  over 
the  FTP  and  have  found  that  several 
methods  can  be  used  to  test  ATVs  on 
chassis  dynamometers.  The  most 
practical  method  for  testing  an  ATV  on 
a  motorcycle  dynamometer  is  to 
disconnect  one  of  the  drive  wheels  and 
test  with  only  one  drive  wheel  in 
contact  with  the  dynamometer.  For 
chassis  dynamometers  set  up  to  test 
light-dutv  vehicles,  wheel  spacers  or  a 


wide  axle  can  be  utilized  to  make  sure 
the  drive  wheels  fit  the  width  of  the 
dynamometer.  We  have  found  that  the 
low-pressure  tires  have  withstood 
dynamometer  testing  without  any 
problems. 

We  acknowledge  that  a  chassis 
dynamometer  could  be  very  costly  to 
purchase  and  difficult  to  put  in  place  in 
the  short  run,  especially  for  smaller 
manufacturers.  Therefore,  we  are 
proposing  that  for  the  model  years  2006 
through  2009,  ATV  manufacturers 
would  be  allowed  the  option  to  certify 
using  the  J1088  engine  test  cycle  per  the 
California  off-highway  motorcycle  and 
ATV  program.  After  2009,  this  option 
would  end  and  the  FTP  would  be  the 
required  test  cycle.  If  an  alternate 
transient  test  cycle  (engine  or  chassis) 
correlates  with  the  FTP  or  better 
represents  in-use  ATV  operation,  we 
would  consider  allowing  manufacturers 
to  use  the  alternative  test  cycle  in  place 
of  the  FTP. 

b.  Snowmobiles.  We  are  proposing  to 
adopt  the  snowmobile  duty  cycle 
developed  by  Southwest  Research 
Institute  (SwRI)  in  cooperation  with  the 
International  Snowmobile 
Manufacturers  Association  (ISMA)  for 
all  snowmobile  emission  testing. ''^^  The 
test  procedure  consists  of  two  main 
parts;  the  duty  cycle  that  the 
snowmobile  engine  would  operate  over 
during  testing  and  other  testing 
protocols  surrounding  the  measurement 
of  emissions  (sampling  and  analytical 
equipment,  specification  of  test  fuel, 
atmospheric  conditions  for  testing,  etc.). 
While  the  duty  cycle  we  are  proposing 
was  developed  specifically  to  reflect 
snowmobile  operation,  many  of  the 
testing  protocols  are  well  established  in 
other  EPA  emission-control  programs 
and  have  been  simply  adapted  where 
appropriate  for  snowmobiles. 

The  snowmobile  duty  cycle  was 
developed  by  instrumenting  several 
snowmobiles  and  operating  them  in  the 
field  in  a  variety  of  typical  riding  styles, 
including  aggressive  (trail),  moderate 
(trail),  double  (trail  with  operator  and 
one  passenger),  freestyle  (off-trail),  and 
lake  driving.  A  statistical  analysis  of  the 
collected  data  produced  the  five  mode 
steady-state  test  cycle  is  shown  in  Table 
VI.D-1. 


Table  vl.D-1.— Proposed  Snowmobile  Engine  Test  Cycle 
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3            1 

4 

5 

Normalized  Soeed  

1 
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0.85 
0.51 

0.75  1 
0.33  1 

065 
0.19 

Idle 

Normalized  Tofque ~ 

0 

'^'    I>velnpni«>n!  and  Validation  of  a 
Snowmobile  Engine  Emission  Test  Procedure, 


leff 


I  White.  .Southwest  Research  Institute  and 
Christopher  W.  Wright,  .Arctic  Cat.  Inc..  Society  of 


Automotive  Engineers  paper  982017,  September, 
1998  !A-2000-l)  document  Il-D-05 
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Table  VI.D-1.— Proposed  Snowmobile  Engine  Test  Cycle— Contmuea 
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Mode 


Relative  Weighting  (%) 
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25 
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We  believe  this  duty  cycle  is 
representative  of  typical  snowmobile 
operation  and  is  therefore  appropriate 
for  demonstrating  compliance  with  the 
proposed  snowmobile  emission 
standards.  We  request  comment  on  this 
proposed  duty  cycle,  and  on  any 
alternatives  that  we  should  consider. 

The  other  proposed  testing  protocols 
are  largely  derived  from  our  regulations 
for  marine  outboard  and  personal 
watercraft  engines,  as  recommended  in 
the  SwRI/ISMA  test  cycle  development 
work  (61  FR  52088,  October  4,  1996). 
The  testing  equipment  and  procedures 
from  that  regulation  are  generally 
appropriate  for  snowmobiles.  Unlike 
snowmobiles,  however,  the  marine 
engines  tend  to  operate  in  fairly  warm 
ambient  temperatures.  Thus,  some 
provision  needs  to  be  made  in  the 
snowmobile  test  procedure  to  account 
for  the  colder  ambient  temperatures 
typical  of  snowmobile  operation.  Since 
snowmobile  carburetors  are  jetted  for 
specific  ambient  temperatures  and 
pressures,  we  could  take  one  of  two 
general  approaches.  The  first  is  to 
require  testing  at  ambient  temperatures 
typical  of  snowmobile  operation,  with 
appropriate  jetting.  A  variation  of  this 
option  is  to  simply  require  that  the 
engine  inlet  air  temperature  be 
representative  of  typical  snowmobile 
operation,  without  requiring  that  the 
entire  test  cell  be  at  that  temperature. 
The  second  is  to  allow  testing  at  higher 
temperatures  than  typically  experienced 
during  snowmobile  operation,  with 
jetting  appropriate  to  the  warmer 
ambient  temperatures. 

We  are  proposing  that  snowmobile 
engine  inlet  air  temperature  be  between 
-  15'  C  and  -  5°  C  {5°  F  and  23°  F),  but 
that  the  ambient  temperature  in  the  test 
cell  not  be  required  to  be  refrigerated. 
We  believe  this  approach  strikes  an 
appropriate  balance  between  the  need  to 
test  at  conditions  that  are  representative 
of  actual  use,  and  the  fact  that  simply 
cooling  the  inlet  air  would  be 
significantly  less  costly  than  requiring  a 
complete  cold  test  cell. 

We  request  comment  on  whether  we 
should  allow  snowmobile  engine  testing 
to  be  done  according  to  the  test 
procedures  developed  by  Southwest 
Research  Institute.  Under  those 
procedures  testing  is  done  at  warmer 
ambient  temperatures  than  typical  of 
snowmobile  operation.  Appropriate 
jetting  under  this  approach  is 


determined  by  extrapolating  from  the 
manufacturers  jet  chart  (if  necessary). 
We  invite  cnmnient  on  all  aspects  of 
the  proposed  test  procedures. 

2.  What  Fuels  Will  Be  Used  During 
Emission  Testing^ 

We  are  proposing  to  use  the  same  fuel 
specifications  for  all  recreational 
vehicles  as  we  currently  use  for 
highway  motorcycles  and  light-dutv 
vehicles,  which  is  representative  of  a 
summertime  blend  We  believe  that  off- 
highway  motorcycles  and  ATV's  use  thp 
same  fuel  as  highway  motorcycles 
While  snowmobiles  typically  operate 
during  wintertime,  we  believe  it  is 
appropriate  to  use  summertime  gasoline 
for  testing,  primarily  because  it  is  the 
fuel  that  was  used  for  the  snowmobile 
emission  testing  that  supported  the 
development  of  our  baseline  emission 
estimates.  Also,  the  majority  of 
snowmobile  HC  emissions  are  a  result  nf 
scavenging  losses  (unbumed  fuel  from 
the  intake  charge  exiting  the  combustion 
chamber  with  the  exhaust  gases  1  The 
primary'  difference  between 
summertime  and  wintertime  gasoline 
blends  is  the  volatility,  which  is  not 
likely  to  have  a  significant  effect  on 
scavenging  losses  However,  given  that 
snowmobiles  typically  operate  during 
wintertime,  we  request  commt^nt  on 
whether  we  should  consider  a  uniquf 
test  fuel  specifically  for  snowmobiles. 
and  what  specifications  might  be 
appropriate  for  such  a  fuel  Also,  if  we 
were  to  consider  a  unique  snowmobile 
test  fuel  based  on  wintertime  gasoline 
properties,  should  the  proposed 
standards  be  adjusted  in  any  way  to 
account  for  the  fact  that  the  baseline 
emission  estimates  were  developed  from 
test  data  utilizing  summertime  blends 

3.  Are  There  Production-Line  Testing 
Provisions  for  These  Engines^ 

We  are  proposing  that  recreational 
vehicle  or  engine  manufacturers 
perform  emission  tests  on  a  small 
percentage  of  their  production  as  it 
leaves  the  assembly  line  to  ensirre  that 
production  vehicles  operate  at  certified 
emission  levels.  The  broad  outline  of 
this  program  is  discussed  in  Section 
III.C.4  above  We  are  proposing  that 
production-line  testing  be  performed 
using  the  same  test  procedures  as  for 
certification  testing.  We  request 
comment  on  all  aspects  of  the  proposed 
production-line  testing  requirements, 


including  engine  sampling  rates  and 
options  for  using  alternative  testing 
methods. 

E.  Special  Compliance  Provisions 

As  described  in  Section  XJ.B,  the 
report  of  the  Small  Business  Advocacv 
Review  Panel  addresses  the  concerns  of 
small-volume  manufacturers  of 
recreational  vehicles. 

Off-Highway  Motorcycles  and  ATVs 

To  identify  representatives  of  small 
businesses  for  this  process,  we  used  the 
definitions  provided  by  the  Small 
Business  Administration  for 
motorcycles.  ATV's,  and  snowmobiles 
(fewer  than  500  employees).  Eleven 
small  businesses  agreed  to  serve  as 
small-entity  representatives.  These 
rompanies  represented  a  cross-section 
of  off-high wa\  motorcycle,  ATV.  and 
snov^  mnbik  manufacturers,  as  well  as 
importers  of  off-highwav  motorcycles 
and  ATVs 

As  discussed  above,  our  proposed 
emission  standards  for  off-highway 
motorcycles  and  ATVs  will  likely 
necessitate  the  use  of  4-stroke  engines. 
Most  small-volume  off-high\Nav 
motonvc  le  and  .^TV  inijinrttTS — and  to 
a  lesser  degree,  small-volume 
manufa<  turnrs — (  urrently  use  2-stroke 
engines  VN'hile  4-stroke  engines  are  in 
widespread  use  in  motorcycles  and 
■ATV '.s  in  gnneral,  their  adoption  by  any 
manufac:turer  is  still  a  significant 
business  challenge.  Small 
manufacturers  of  these  engines  could 
far  e  additional  challenges  in  certifying 
engines  to  emission  standards,  because 
the  cost  of  certification  would  be  spread 
over  the  relatively  ft^w  engines  they 
produce  These  higher  per-unit  costs 
(  ould  place  small  manufacturers  at  a 
competitive  disadvantage  without 
spec  ifu  provisions  to  address  this 
Inirden 

We  are  propnMng  to  apply  the 
flexibilities  described  below  to  engines 
produced  or  imported  by  small  entities 
with  combined  off-highway  motorcycle 
and  AT\'  annual  sales  of  fewer  than 
S.ono  units  The  SEAR  Panel 
rec  ommendHci  these  provisions  to 
address  thf  fxiicnlially  significant 
adverse  pffec  t>  on  small  entities  of  an 
emission  standard  that  will  likely  result 
in  the  use  of  four-stroke  engines.  The 
.5  OOOunit  threshold  is  intended  to 
focus  these  flexihilitit's  nn  thwsp 
segments  of  the  markf  i  \s  here  the  need 
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is  likely  to  be  greatest  and  to  ensure  that 
the  flexibilities  do  not  result  in 
significant  adverse  environmental 
effects  during  the  period  of  additional 
lead-time  recommended  below  '"'**  We 
request  comment  on  the  appropriateness 
of  the  5,000-unit  threshold   In  addition, 
we  propose  to  limit  use  of  some  or  all 
of  these  flexibilities  to  entities  that  are 
in  existence  or  have  product  sales  at  the 
time  of  proposal  to  avoid  creating 
arbitrarv'  opportunities  in  the  import 
sector,  and  to  guard  against  the 
possibility  of  corporate  reorganization, 
entry  into  the  market,  or  other  action  for 
the  .sole  purpose  of  circumventing 
emission  standards.  We  request 
comment  on  any  such  restrictions 

We  also  request  comment  on  allowing 
small  entities  with  sales  in  excess  of 
5.000  units  to  certih'  using  the  flexible 
approaches  described  below  for  several 
engines  equal  to  their  2000  or  2001  sales 
level.  This  would  assure  that  all  small 
entities  currently  in  the  market  would 
be  able  to  take  advantage  of  these 
approaches.  In  addition,  we  request 
comment  on  when  small  entities  must 
notifv  EPA  that  they  intend  to  use  the 
small-entity  flexibilities 

During  the  Panels  outreach  meeting 
with  small  entities  on  issues  related  to 
recreational  ATV's  and  off-road 
motorcycles,  small  entities  expressed 
particular  concern  that  a  federal 
emission  standard  requiring 
manufacturers  to  switch  to  four-stroke 
engines  might  increase  costs  to  the  point 
that  many  small  importers  and 
manufacturers  could  experience 
significant  adverse  effects  As  noted 
above,  the  Panel  recommendations  ar^i* 
designed  to  reduce  the  burden  on  small 
entities  without  compromising  the 
environmental  benefits  of  the  program. 
However,  it  is  possible  that  even  with 
the  broad  flexibility  under 
consideration,  costs  to  small  entities 
may  still  be  too  high.  Also,  thev  may  not 
be  able  to  recover  costs  without  losing 
much  or  all  of  their  business.  We  seek 
comment  on  the  effect  of  the  proposed 
standard  on  small  entities,  including 
any  data  or  related  studies  to  estimate 
the  extent  to  which  sales  of  their 
products  are  likely  to  be  reduced  as  a 
result  of  changes  in  product  price 
resulting  from  the  proposed  standards, 
more  specifically  from  the  conversion  of 
two-stroke  technology  to  four-stroke 
technology.  Additionally,  we  seek 
comment  on  any  differences  in  costs 
between  small  and  large  manufacturers. 
We  plan  to  assess  information  received 


■'>"  For  example,  imporler^  may  have  access  to 
lar^e  supplies  of  vehiclps  from  major  overseas 
manufacturers  and  potentially  could  substantially 
increase  their  market  share  bv  seiiinR  less  expensive 
noncomplving  products 


in  response  to  this  request  to  inform  the 
final  rule  decision-making  process  on 
whether  additional  flexibility  (beyond 
that  proposed  below)  is  warranted. 

Snowmobiles 

There  are  only  a  few  small 

snowmobile  manufacturers  and  they  sell 
only  a  few  hundred  engines  a  year, 
which  represents  less  than  0.5  percent 
of  total  annual  production.  Therefore, 
the  per-unit  cost  of  regulation  could  be 
significantly  higher  for  these  small 
entities  because  they  produce  very  low- 
volumes.  Additionallv.  these  companies 
do  not  have  the  design  and  engineering 
resources  to  tackle  compliance  with 
emission  standard  requirements  at  the 
same  time  as  large  manufacturers  and 
tend  to  have  limited  ability  to  invest  the 
capital  necessary  to  conduct  emission 
testing  related  to  research,  development, 
and  certification.  Finally,  the 
requ!rem»^nts  of  the  snowmobile 
program  may  be  infeasible  or  highly 
impractical  because  some  small-volume 
manufacturers  mav  have  typically 
producmi  engines  with  unique  designs 
or  calibrations  to  serve  niche  markets 
(such  as  mountain  riding).  Our 
proposed  snowmobile  emission 
standards  could  impose  significant 
economic  hardship  (m  these  few- 
manufacturers  whose  market  presence  is 
small.  We  therefore  believe  significant 
flexibilitv  is  necessary  and  appropriate 
for  this  categorv  of  small  entities,  as 
described  below. 

Flexibilities 

1.  Additional  Lead  Time 

We  believe  additional  lead-time 
would  be  a  way  of  reducing  the  burden 
to  meet  the  proposed  standards.  This 
would  provide  extra  time  for  technology 
to  develop  and.  in  the  case  of  importers, 
extra  time  to  resolve  supplier  issues  that 
mav  arise.  We  propose  a  delay  of  two 
years  beyond  the  date  larger  businesses 
would  be  required  to  comply.  For  ATVs 
and  snowmobiles,  the  two-year  delay 
would  also  apply  to  the  timing  of  the 
proposed  Phase  2  standards. 

In  addition,  for  small  snowmobile 
manufacturers,  we  propose  that  the 
emission  standards  be  phased  in  over  an 
additional  two  years  at  a  rate  of  50 
percent. -then  100  percent.  Phase  1 
would  be  phased  in  at  50/50/100 
percent  in  2008/2009/2010  and  Phase  2 
would  be  phased  in  50/50/100  percent 
in  2012/2013/2014.  We  seek  comment 
on  whether  a  longer  time  period  is 
appropriate  given  the  costs  of 
compliance  for  small  businesses  and  the 
relationship  between  importers  and 
their  suppliers. 


2.  Design-Based  Certification 

The  process  of  certification  is  a 
business  cost  and  lead  time  issue  that 
mav  place  a  disproportionate  burden  on 
small  entities,  particularly  importers. 
Certification  is  a  fixed  cost  of  doing 
business,  which  is  potentially  more 
burdensome  on  a  unit-cost  basis  for 
small  entities.  It  is  potentially  an  even 
greater  challenge,  since  some  small 
entities  will  either  contract  emission 
testing  to  other  parties  or,  in  the  case  of 
importers,  perhaps  rely  on  off-shore 
manufacturers  to  develop  and  certify 
imported  engines. 

We  propose  to  permit  small-volume 
manufacturers  to  use  design-based 
certification,  which  would  allow  us  to 
issue  a  certificate  to  a  small  business  for  ^ 
the  emission-performance  standard 
based  on  a  demonstration  that  engines 
or  vehicles  meet  design  criteria  rather 
than  by  emission  testing.  The  intent  is 
to  demonstrate  that  an  engine  using  a 
design  similar  to  or  superior  than  that 
being  used  by  larger  manufacturers  to 
meet  the  proposed  emission  standards 
would  ensure  compliance  with  the 
proposed  standards.  The  demonstration 
would  be  based  in  part  on  emission  test 
data  from  engines  of  a  similar  design. 
Under  a  design-based  certification 
program,  a  manufacturer  would  provide 
evidence  in  the  application  for 
certification  that  an  engine  or  vehicle 
would  meet  the  applicable  standards  for 
its  useful  life  based  on  its  design  (eg., 
the  use  a  four-stroke  engine,  advanced 
fuel  injection,  or  any  other  particular 
technology  or  calibration).  The  design 
criteria  could  include  specifications  for 
engine  type,  calibrations  (spark  timing, 
air/fuel  ratio,  etc.),  and  other  emission- 
critical  features,  including,  if 
appropriate,  catalysts  (size,  efficiency, 
precious  metal  loading).  Manufacturers 
would  submit  adequate  engineering  and 
other  information  about  their  individual 
designs  showing  that  they  meet 
emission  standards  for  the  useful  life. 
We  request  comment  on  how  these 
provisions  should  be  implemented.  We 
also  seek  comment  on  whether  we 
should  allow  large  manufactiirers  to  use 
similar  provisions  on  a  limited  basis. 

3.  Broaden  Engine  Families 

We  propose  an  approach  that  would 
allow  for  relaxed  critferia  for  what 
constitutes  an  engine  or  vehicle  family. 
It  would  allow  small  businesses  to  put 
all  their  models  into  one  vehicle  or 
engine  family  (or  more)  for  certification 
purposes  if  appropriate.  Manufacturers 
would  then  certify  their  engines  using 
the  "worst-case"  configuration  within 
the  family. 
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A  small  manufacturer  might  need  to 
conduct  certification  emission  testing 
rather  than  pursuing  design-based 
certification.  Such  a  manufacturer 
would  likely  find  broadened  engine 
families  useful. 

4.  Production-Line  Testing  Waiver 

As  discussed  above,  we  are  proposing 
to  require  manufacturers  to  test  a  small 
sampling  of  production  engines  to 
ensure  that  production  engines  meet 
emission  standards.  We  propose  to 
waive  production-line  testing  for  small 
entities  and  request  comment  on 
whether  limits  for  this  waiver  would  be 
appropriate.  This  would  eliminate  or 
substantially  limit  production-line 
testing  requirements  for  small 
businesses.  It  could  be  limited  to 
engine/vehicle  families  under  a  given 
production  volume  or  could  be  applied 
broadly  to  small  businesses.  This  is 
likely  to  be  important  to  small 
businesses,  many  of  which  do  not  have 
testing  facilities  on-site  and  would  rely 
on  outside  contractors  for  testing. 

5.  Use  of  Assigned  Deterioration  Factors 
for  Certification 

We  propose  to  provide  small  entities 
with  the  option  of  using  assigned 
deterioration  factors.  Rather  than 
performing  a  durability  demonstration 
for  each  family  for  certification, 
manufacturers  would  elect  to  use 
deterioration  factors  determined  by  us 
to  demonstrate  emission  levels  at  the 
end  of  the  useful  life,  thus  reducing  the 
development  and  testing  burden.  This 
could  be  a  ver>'  useful  and  cost- 
beneficial,  option  for  a  small 
manufacturer  opting  to  perform 
certification  emission  testing  instead  of 
design-based  certification. 

6.  Using  Emission  Standards  and 
Certification  From  Other  EPA  Programs 

A  wide  array  of  engines  that  have 
been  certified  to  other  EPA  programs 
could  be  used  in  recreational  vehicles. 
For  example,  there  is  a  large  variety  of 
engines  certified  to  EPA  lawn  and 
garden  standards  (Small  SI).  We  propose 
to  allow  manufacturers  of  recreational 
vehicles  to  use  engines  certified  to  any 
other  EPA  standards  for  five  years. 
Under  this  approach,  engines  certified 
to  the  Small  SI  standards  could  be  used 
in  recreational  vehicles,  and  such 
engines  would  be  subject  to  the  Small 
SI  standards  and  related  provisions 
rather  than  the  Recreational  Vehicle 
program.  The  small  business  using  the 
engine  would  not  have  to  recertify  the 
engine,  provided  the  manufacturer  does 
not  alter  the  engine  in  such  a  way  as  to 
cause  it  to  exceed  the  emission 
standards  it  was  originally  certified  as 


meeting.  Also,  the  recreational  vehicle 
application  may  not  be  the  primary 
intended  application  for  the  engine.  We 
request  comment  on  which  of  the 
already  established  standards  and 
programs  would  be  a  useful  certincation 
option  for  small  businesses 

Additionally,  a  certified  snowmnbiie 
engine  produced  by  a  large  snowmnbiie 
manufacturer  could  be  used  by  a  small 
snowmobile  manufacturer,  provided  the 
small  manufacturer  did  not  alter  the 
engine  in  such  a  way  as  to  cause  it  to 
exceed  the  snowmobile  emission 
standards.  This  would  provide  a 
reasonable  degree  of  emission  control 
provided  all  other  elements  of  the 
program  were  met.  For  example,  if  the 
only  change  a  manufacturer  were  to 
make  to  the  certified  engine  was  to 
replace  the  stock  Y-pipes  and  exhaust 
pipes  with  pipes  of  similar 
configuration  or  the  stock  muffler  and 
air  intake  box  with  a  muffler  and  air  box 
of  similar  air  flow,  the  engine  tnuld. 
subject  to  our  review,  still  be  eligible  for 
this  flexibility  option.  The  manufacturer 
could  also  change  the  carburetor  to  have 
a  leaner  air/fuel  ratio  without  losing 
eligibility.  We  believe  that  the 
manufacturer  in  such  cases  could 
establish  a  reasonable  basis  for  kn(tw  mt; 
that  emissions  performance  is  not 
negatively  affected  be  the  t;hanges. 
However,  if  the  manufacturer  were  to 
change  the  bore  or  stroke  of  the  engine, 
the  engine  would  no  longer  qualifv,  as 
emissions  could  increase.  We  propose  to 
allow  the  above  approach  for  small 
snowmobile  manufacturers 

7.  Averaging.  Banking,  and  Trading 

For  the  overall  program,  we  are 
proposing  corporate-average  emission 
standards  with  opportunities  for 
banking  and  trading  of  emission  credits. 
We  would  expect  the  averaging 
provisions  to  be  most  helpful  to 
manufacturers  with  broad  product  lines 
Small  manufacturers  and  small 
importers  with  only  a  few  models  might 
not  have  as  much  opportunity  to  take 
advantage  of  these  flexibilities 
However,  we  received  comment  from 
one  small  manufacturer  supporting 
these  types  of  provisions  as  a  critical 
component  of  the  program.  We  request 
comment  on  how  the  provisions  could 
be  enhanced  for  small  business  to  make 
them  more  useful. 

8.  Hardship  Provisions 

We  are  proposing  provisions  to 
address  hardship  circumstances,  as 
described  in  Section  VIl.C. 

9.  Unique  Snowmobile  Engines ■> 

Even  with  the  Iiroad  flexibilities 
described  above,  there  may  be  a 


situation  where  a  small  snowmobile 
manufacturer  cannot  comply.  Therefore, 
we  propose  an  additional  provision  to 
allow  a  small  snowmobile  manufacturer 
to  petition  us  for  relaxed  standards  for 
one  or  more  engine  families.  The 
manufacturer  would  have  to  justify  that 
the  engine  has  unique  design, 
calibration,  or  operating  characteristics 
that  make  it  atypical  and  infeasible  or 
highly  impractical  to  meet  the  emission- 
reduction  requirements,  considering 
technology,  cost,  and  other  factors.  At 
our  discretion,  we  would  then  set  an 
alternative  standard  at  a  level  between 
the  prescribed  standard  and  the  baseline 
level.  Such  a  standard  would  be 
intended  to  apply  until  the  engine 
family  is  retired,  or  modified  in  such  a 
way  as  to  increase  emissions  These 
engines  would  be  excluded  from  the 
averaging  calculation.  We  seek  comment 
on  allowing  this  provision  for  up  to  300 
engines  per  year  per  manufacturer, 
which  would  ensure  that  it  is 
sufficiently  available  for  those 
manufacturers  needing  it  most 

We  seek  comment  on  initial  and 
deadline  dates  for  submitting  these 
petitions.  While  any  relief  would  be 
enacted  for  the  first  year  standards 
dppl\    there  may  be  value  to  getting 
f''tHil)a(  k  early.  It  would  seem 
riMMinable  that  the  first  date  for 
Mjiiri,itt,il-  wnuld  be  during  the  first 
\r,ii  (!  r>'(.iijiri'nients  for  large 
mdiiutac  turerv  The  deadline  for 
submittals  might  be  at  some  time  during 
the  last  year  of  the  small-business  delay. 

F.  Technological  Feasibility  of  the 

Standards 

1   Off-Highway  Motorcycles  and  ATVs 

We  belie\  e  the  proposed  standards 
are  technologically  feasible  given  the 
availabilitv  nf  emission-control 
te(  hnolngies  in  the  context  of  the 
proposed  progrrim.  as  described  below. 

(1    What  are  the  baseline  technologies 
and  pmis'^mn  levels?  As  discussed 
earlier  off  highway  motorcycles  and 
.•\TVs  are  equipped  with  relatively  small 
(48  to  650  cc )  high-performance  two-  or 
four-stroke  single  <  \  linder  engines  that 
are  either  air-  or  liuuitl  i  ooled.'^^  Since 
these  \ehii  li'^  -if  unregulated  outside 
1)1  the  state  nf  I  .ahiurnia.  the  main 
emphasi,>,  of  engine  design  is  on 
performance,  durability,  and  cost  and 
thus  they  generally  have  no  emission 
I  nntrols  The  fuel  systems  used  on  these 
engines  are  almost  exclusively 
carburetors.  Two-stroke  engines 


"*The  engines  are  small  relative  lo  automotive 
engines.  For  example,  automotive  engines  tvpically 
range  from  one  liter  to  well  over  five  liters  in 
displacement,  whereas  off-highway  motorcycles 
would  range  from  0.05  liters  to  0  65  lilert 
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lubricate  the  piston  and  crankshaft  by 
mixing  oil  with  the  air  and  hie!  mixture. 
This  is  accomplished  by  most 
contemporary  2-stroke  engines  with  a 
pump  that  sends  two-cycle  oil  from  a 
separate  oil  reser\-e  to  the  carburetor 
where  it  is  mixed  with  the  air  and  fuel 
mixture.  Some  less  expensive  two- 
stroke  engines  require  that  the  oil  be 
mixed  with  the  gasoline  in  the  fuel  tank. 
Four-stroke  engines  inject  oil  via  a 
pump  throughout  the  engine  as  the 
means  of  lubrication.  With  the 
exception  of  those  vehicles  certified  in 
California,  most  of  these  engines  are 
unregulated  and  thus  have  no  emission 
controls  For  performance  and 
durabiiit\'  reasons,  off-highway 
motorcycle  and  ATV  engines  all  tend  to 
operate  with  a  "rich"  air  and  fuel 
mixture.  That  is.  they  operate  with 
excess  fuel,  which  enhances 
performance  and  allows  engine  cooling 
to  promote  longer  engine  life.  However, 
rich  operation  results  in  high  levels  of 
HC.  CO.  and  PM  emissions.  Also,  two- 
stroke  engines  tend  to  have  high 
scavenging  losses,  where  up  to  a  third 
of  the  unbumed  air  and  fuel  mixture 
goes  out  of  the  exhaust  resulting  in  high 
levels  of  HC  emissions. 

b.  What  technology  approaches  are 
available  to  control  emissions''  Several 
approaches  are  available  to  control 
emissions  from  off-highway  motorcycles 
and  ATVs.  The  simplest  approach 
would  consist  of  modifications  to  the 
base  engine,  fuel  system,  cooling 
system,  and  recalibration  of  the  air  and 
fiiel  mixture.  These  could,  for  example, 
consist  of  changes  to  valve  timing  for 
four-stroke  engines,  changing  from  air- 
to  liquid-cooling,  and  the  use  of 
advanced  carburetion  techniques  or 
electronic  fuel  injection  in  lieu  of 
traditional  carburetion  systems.  Other 
approaches  could  include  the  use  of 
secondary'  air  injected  into  the  exhaust, 
an  oxidation  or  three-way  catalyst,  or  a 
combination  of  secondary  air  and  a 
catalyst.  The  engine  technology  that 
may  have  the  most  potential  for 
maximizing  emission  reductions  from 
two-stroke  engines  is  the  use  of  direct 
fuel  injection.  Direct  fuel  injection  is 
able  to  reduce  or  even  eliminate 
scavenging  losses  by  pumping  only  air 
through  the  engine  and  then  injecting 
fuel  into  the  combustion  chamber  after 
the  intake  and  exhaust  ports  have 
closed.  The  use  of  oxidation  catalysts  in 
conjunction  with  direct  injection  could 
potentially  reduce  emissions  even 
further.  Finally,  conversion  of  two- 
stroke  engine  technology  to  four-stroke 
engine  technology  would  significantly 
reduce  HC  emissions 

None  of  these  technologies  should 
have  any  negative  noise,  safety,  or 


energy  impacts.  Fuel  injection  can 
improve  the  combustion  process  which 
can  result  in  lower  engine  noise.  The 
vast  majoritv  of  four-stroke  engines  used 
in  off-highwav  motorcycles  and  ATVs 
are  considerably  quieter  than  their  two- 
stroke  counterparts.  Fuel  injection  has 
no  impact  on  safety  and  four-stroke 
engines  often  have  a  more  "forgiving" 
power  band  which  means  the  typical 
operator  mav  find  the  performance  of 
the  machine  to  be  more  reasonable  and 
safe  The  u.se  of  fuel  injection,  the 
enleanmcnt  of  the  air  and  fuel  mixture 
and  the  use  of  four-stroke  technology  all 
can  result  in  significant  reductions  in 
fuel  consumption. 

r.  What  technologies  are  most  likely 
to  be  used  to  mset  the  proposed 
standards?  2006  Standards.  Four-Stroke 
Engines.  We  believe  off-highway 
motorcycles  and  ATVs  utilizing  four- 
stroke  engines  will  need  only  to  make 
some  minor  calibration  changes  and 
improvements  to  the  carburetor  to  meet 
our  proposed  emission  standards  for  the 
2006  model  year  The  calibration 
changes  will  most  likely  consist  of 
reducing  the  amount  of  fuel  in  the  air/ 
fuel  mixture.  This  is  commonly  referred 
to  as  enleaning  the  air/fuel  ratio. 
.Mthough  four-stroke  engines  produce 
considerably  lower  levels  of  HC  than 
two-stroke  engines,  the  four-stroke 
engines  used  in  off-highway 
motorcycles  and  ATVs  all  tend  to  be 
calibrated  to  operate  with  a  rich  air/fuel 
ratio  for  performance  and  durability 
benefits.  This  rich  operation  results  in 
high  levels  of  CO.  since  CO  is  formed 
in  the  engine  when  there  is  a  lack  of 
oxygen  to  complete  combustion.  We 
believe  that  many  of  these  engines  are 
calibrated  to  operate  richer  than  needed, 
because  they  have  either  never  had  to 
consider  emissions  when  optimizing 
air/fuel  ratio  or  those  that  are  certified 
to  the  California  standards  can  operate 
richer  because  the  California  ATV  CO 
standards  are  fairly  lenient.  Thus,  we  do 
not  believe  the  standards  will 
significantly  reduce  the  performance  or 
durability  of  these  engines.  Carburetion 
improvements  could  include  increased 
carburetor  tolerances,  which  would 
ensure  more  precise  flow  of  fuel  and  air 
resulting  in  better  fuel  atomization  (i.e.. 
smaller  fuel  droplets),  better  combustion 
and  less  emissions. 

Since  our  proposed  emission 
standards  are  for  HC+NOx,  as  well  as  for 
CO.  manufacturers  will  have  to  use  an 
emission-control  strategy  or  technology 
that  doesn't  cause  NOx  emissions  to 
increase  disproportionately.  However, 
since  all  of  these  vehicles  operate  with 
rich  air/fiiel  ratios,  as  discussed  above, 
NOx  levels  from  these  engines  are 
generally  low  and  strategies  designed  to 


focus  on  HC  reduction  should  allow 
manufacturers  to  meet  our  proposed 
standards  without  significantly 
increasing  NOx  levels. 

Two-Stroke  Engines.  Off-highway 
motorcycles  and  ATVs  using  two-stroke 
engines  will  present  a  greater  challenge 
for  compliance  with  the  proposed 
standards.  We  believe  it  is  possible  for 
a  two-stroke  engine  equipped  with 
direct  injection  and  an  oxidation 
catalyst  to  meet  our  proposed  standards. 
However,  there  are  several  issues 
associated  with  direct  injection,  such  as 
system  durability  and  the  need  for  high 
electrical  system  output,  that  need  to  be 
resolved  before  it  can  be  successfully 
integrated  into  off-highway  motorcycle 
and  ATV  applications  by  the  2006 
model  year.  For  example,  there  is 
concern  over  how  durable  a  direct 
injection  system  would  be  when 
exposed  to  harsh  environmental 
conditions  such  as  water,  mud,  rocks 
and  sand,  to  name  a  few.  The  typical 
electrical  system  on  a  two-stroke  off- 
highway  motorcycle  and  ATV  uses  a 
magneto  system  which  produces 
between  250  and  300  watts  of  electrical 
power.  A  typical  direct  injection  system 
needs  up  to  1,000  watts  of  electrical 
power,  meaning  a  traditional  low-cost 
magneto  system  would  be  insufficient 
and  possibly  have  to  be  replaced  with 
an  expensive  and  ciimbersome 
alternator,  similar  to  what  is  used  on 
automobiles.  For  these  reasons,  and 
because  of  the  potential  complexities 
and  cost  of  a  direct  injection  system,  we 
anticipate  that  most  manufacturers 
would  chose  to  convert  models  using 
two-stroke  engines  to  four-stroke 
engines.  Most  manufacturers  have 
experience  with  four-stroke  engine 
technology  and  currently  have  several 
models  powered  by  four-stroke  engines. 
This  is  especially  true  in  the  ATV 
market  where  four-stroke  engines 
account  for  80  percent  of  sales.  Because 
four-stroke  engines  have  been  so 
prevalent  over  the  last  10  years  in  the 
off-highway  motorcycle  and  ATV 
industry,  manufacturers  have  developed 
a  high  level  of  confidence  in  four-stroke 
technology  and  its  application.  In 
addition  to  converting  to  four-stroke 
technology,  manufacturers  will  also 
most  likely  have  to  make  some  minor 
calibration  and  carburetion 
improvements  to  meet  the  proposed 
2006  emission  standards. 

2009  Standards.  As  discussed  above, 
the  proposed  2009  standards  are 
proposed  to  apply  only  to  ATVs.  To 
meet  these  standards,  we  believe 
manufacturers  will  need  to  use  four- 
stroke  engines  with  further 
advancements  in  carburetor  calibrations 
and  improved  tolerances  or  possibly 
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even  switch  to  electronic  fuel  injection 
for  some  models.  There  is  currently  one 
manufacturer  who  uses  electronic  fuel 
injection  in  their  off-highwav 
motorcycles  and  ATVs.  The 
technologies  most  likely  to  be  used  to 
meet  these  standards  are  secondarv  air 
and/or  an  oxidation  catalytic  converter. 

Secondary  air  has  been  used  by 
passenger  cars  and  highway  motorcycles 
for  many  years  as  a  means  to  help 
control  HC  and  CO.  The  hot  exhaust 
gases  coming  from  the  combustion 
chamber  contain  significant  levels  of 
unbumed  HC  and  CO.  If  sufficient 
oxygen  is  present,  these  gases  will 
continue  to  react  in  the  exhaust  system, 
reducing  the  amount  of  pollution 
emitted  into  the  atmosphere.  To  assure 
that  sufficient  oxygen  is  present  in  the 
exhaust,  air  is  injected  into  the  exhaust 
system.  For  off-highway  motorcycles 
and  ATVs.  the  additional  air  can  be 
injected  into  the  exhaust  manifold  using 
a  series  of  check  valves  which  use  the 
normal  pressure  pulsations  in  the 
exhaust  manifold  to  draw  air  from 
outside.  We  have  tested  several  four- 
stroke  ATVs  with  secondary  air  injected 
into  the  exhaust  manifold  and  found 
that  the  HC  and  CO  emission  levels 
were  at  or  below  our  proposed  2009 
standards  (further  details  of  our 
secondary  air  testing  are  described  in 
the  Draft  Regulatory  Support 
Document).  Thus,  we  believe  secondary 
air  injection  alone  could  be  a  viable 
technology  used  by  ATV  manufacturers 
to  meet  our  proposed  2010  standards. 

We  also  tested  several  ATV's  with 
oxidation  catalysts.  We  evaluated 
several  different  catalyst  configurations 
with  varving  size,  loading,  cell  density, 
and  washcoat.  We  also  examined 
different  catalyst  locations  in  the 
exhaust  system.  We  found  that  a 
relatively  small  oxidation  catalyst 
located  in  the  exhaust  system  produced 
emission  levels  below  our  proposed 
emission  standards.  Therefore,  we  also 
believe  that  the  use  of  an  oxidation 
catalyst  could  be  another  viable 
technology  available  to  ATV 
manufacturers  to  meet  our  proposed 
2009  emission  standards. 

2.  Snowmobiles 

a.  What  are  the  basehne  technologies 
and  emission  levels?  As  discussed 
earlier,  snowmobiles  are  equipped  with 
relatively  small  high-performance  two- 
stroke  two  and  three  cylinder  engines 
that  are  either  air-  or  liquid-cooled. 
Since  these  vehicles  are  currently 
unregulated,  the  main  emphasis  of 
engine  design  is  on  performance, 
durability,  and  cost  and  thus  they  have 
no  emission  controls.  The  fuel  system 
used  on  these  engines  are  almost 


exclusively  carburetors,  although  some 
have  electronic  fuel  injection.  Two- 
stroke  engines  lubricate  the  piston  and 
crankshaft  by  mixing  oil  with  the  air 
and  fuel  mixture.  This  is  acc;ompiishp(i 
by  most  contemporan,-  2-stroke  engines 
with  a  pump  that  sends  two-cycle  oil 
from  a  separate  oil  reser\'e  tn  the 
carburetor  where  if  i.s  mixed  with  the  air 
and  fuel  mixture.  Some  less  exppnsuf 
two-stroke  engines  require  that  the  oil 
be  mixed  with  the  gasoline  in  the  fuel 
tank.  Snowmobiles  currently  operate 
with  a  "rich"  air  and  fuel  mixture  That 
is.  they  operate  with  excess  fuel,  which 
enhances  performance  and  allows 
engine  cooling  which  promotes  longer 
lasting  engine  life.  However,  rich 
operation  results  in  high  levels  of  HL, 
CO,  and  PM  emissions.  Also,  two-stroke 
engines  tend  to  have  high  scavenging 
losses,  where  up  to  a  third  of  the 
unbumed  air  and  fuel  mixture  goes  out 
of  the  exhaust  resulting  in  high  levels  of 
raw  HC.  Current  average  snowmobile 
emission  rates  are  397  g/k\V-hr  (296  g/ 
hp-hr)  CO  and  150  g/kW-hr  I  ni  g/hp- 
hr)  HC. 

/)   What  technology  approaches  are 
available  to  control  emissions''  We 
believe  the  proposed  standards  would 
be  technologically  feasible.  A  \ariet\  nf 
technologies  are  currently  available  or 
in  stages  of  development  to  be  available 
for  use  on  2-stroke  snowmobiles.  These 
include  improvements  to  carburetion 
(improved  fuel  control  and  atomizatinn. 
as  well  as  improved  production 
tolerances),  enleanment  strategips  for 
both  carbureted  and  fuel  injected 
engines,  and  semi-direct  and  direct  fuel 
injection.  In  addition  to  these  2-stroke 
technologies,  converting  to  4-stroke 
engines  is  feasible  for  some  snowmobile 
types.  Each  of  these  is  discussed  in  the 
following  paragraphs. 

There  are  several  things  that  can  be 
done  to  improve  carburetinn  in 
snowmobile  engines.  First,  strategle^  tn 
improve  fuel  atomization  would 
promote  more  complete  combustion  of 
the  fuel/air  mixture.  Additionally. 
production  tolerances  could  be 
improved  for  more  consistent  fuel 
metering  Both  of  these  things  would 
allow  for  more  accurate  control  of  the 
air/fuel  ratio.  In  conjunction  with  these 
improvements  in  carburetion.  the  air 
fuel  ration  could  be  leaned  out  some. 
Snowmobile  engines  are  currently 
calibrated  with  rich  air/fuel  ratios  for 
durability  reasons  Leaner  calibrations 
would  serve  to  reduce  CO  and  HC 
emissions.  Such  calibration  changes 
could  reduce  snowmobile  engine 
durability.  However,  there  are  manv 
engine  improvements  that  could  be 
made  to  regain  lost  durability  that 
occurs  with  leaner  calibration  These 


include  changes  to  the  cylinder  head, 
pistons,  ports  and  pipes  to  reduce 
knock  In  addition  critical  engine 
(  nmponents  could  be  made  more  robust 
t!)  improve  durability 

The  same  calibration  changes  to  the 
air/fuel  ratio  just  discussed  for 
c:arbureted  engines  could  also  be 
employed,  possibly  with  more  accuracy. 
with  the  use  of  fuel  injection.  At  least 
one  major  snowmobile  manufacturer 
currently  employs  electronic  fuel 
injection  on  several  of  its  snowmobile 
models 

In  addition  tn  rich  air/fuel  ratios,  one 
of  the  main  reasons  that  two-stroke 
engines  have  such  high  HC  emission 
levels  IS  that  they  release  a  substantial 
amount  of  unbumed  fuel  into  the 
atmosphere  as  a  result  from  scavenging 
losses,  as  described  above.  One  way  to 
reduce  or  eliminate  such  losses  is  to 
inject  the  fuel  into  the  cylinder  after  the 
exhaust  port  has  closed.  This  can  be 
done  by  injecting  the  fuel  into  the 
cylinder  through  the  transfer  port  (semi- 
direct  injection)  or  directly  into  the 
cylinder  (direct  injection).  Both  of  these 
approaches  are  currently  being  used 
successfully  in  two-stroke  personal 
waten  raft  engine^    W^'  Keheve  ihese 
tei  hiinl()gie>  hi)l(l  i>riimi-.e  t(jr 
application  to  snowmobiles. 
Manufacturer*;  must  address  a  variety  of 
te(  hnu  al  design  issues  for  adapting  the 
teihnoliigy  to  snowmobile  operation. 
such  as  operating  in  colder  ambient 
temperatures  and  at  variable  altitude. 
The  several  vears  of  lead  time  give 
manufacturers  time  to  incorporate  these 
development  efforts  into  their  overall 
research  plan  as  they  apply  these 
technologies  to  snowmobiles. 

In  addition  tn  the  two-stroke 
technologies  )ust  discussed,  the  use  of 
four-stroke  engines  in  snowmobiles  is 
another  feasible  approach  to  reduce 
emissions  Since  lhe\'  do  not  scavenge 
the  exhaust  gases  with  the  incoming  air/ 
fuel  mixture,  fuur-stroke  engines  have 
inherently  lower  HC  emissions 
compared  to  two-strokes.  Four-stroke 
engines  have  a  lower  power  to  weight 
ratio  than  two-stroke  engines  and  are 
hea\  ler  Thus,  they  are  more 
.ip()ropnately  used  in  snowmobile 
ni(i(iels  w  here  extreme  power  and 
a(  (  eleration  are  not  the  primar\'  selling 
points.  Such  models  include  touring 
and  sport  trail  sleds,  as  opposed  to  high 
performance  sleds  such  as  those  used 
for  aggressive  trail,  cross  country. 
nimintain  and  lake  riding. 

(    What  technologies  are  most  likely 
to  t>f^  ust'd  to  meet  the  proposed 
standards  2006  Standards  We  expect 
that,  in  the  context  of  an  emission-credit 
program  manufacturers  might  choose  to 
take  different  paths  to  meet  the 
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proposed  2006  model  year  emission 
standards.  We  expect  that  many  of  the 
reductions  required  will  come  from 
aggressive  implementation  of  improved 
carburetion  and  enleanment  strategies. 
Manufacturers  have  indicated  to  us  that 
direct  injection  strategies  can  result  in 
emission  reductions  of  70  to  75  percent 
for  HC  and  60  to  65  percent  for  CO. 
Certification  resiilts  from  2000  model 
year  outboard  engines  and  PWC  support 
such  reductions.  At  least  one 
manufacturer  has  indicated  that  direct 
injection  technology  will  be  available 
for  snowmobiles  on  at  least  some 
models  well  in  advance  of  2006  We 
believe  that  as  manufacturers  learn  to 
apply  direct  injection  strategies  they 
may  choose  to  implement  those 
technologies  on  some  of  their  more 
expensive  sleds  and  use  less  aggressive 
technologies,  such  as  improved 
carburetion  and  enleanment  on  their 
lower  performance  models.  Finally, 
there  are  at  least  two  snowmobile 
manufacturers  planning  on  offering 
four-stroke  models  in  the  future,  and  we 
expect  further  interest  in  four-strokes  to 
develop  for  those  snowmobile  categories 
for  which  four-strokes  are  a  good  fit 

2010  Standards  We  expect  that,  in 
the  context  of  an  emission  credit 
program,  manufacturers  would  choose 
to  apply  enleanment  strategies  and  the 
associated  engine  modification  to 
roughly  half  of  their  production.  The 
rest  of  their  production  would 
encompass  primarily  direct  injection 
two  stroke  and  to  a  much  lesser  extent, 
four  stroke  technology 

VH.  General  Nonroad  Compliance 
Provisions 

This  section  describes  a  wide  range  of 
compliance  provisions  that  apply 
generally  to  all  of  the  engines  and 
vehicles  that  would  be  subject  to  the 
proposed  standards.  Several  of  these 
provisions  apply  not  only  to 
manufacturers,  but  also  to  equipment 
manufacturers  installing  certified 
engines,  re  manufacturing  facilities, 
operators,  and  others. 

The  proposed  regulatory  text  for  the 
compliance  requirements  for  Large  SI 
and  recreational  vehicles  would  be 
contained  in  a  new  Part  1068  of  title  40. 
entitled  "General  Compliance  Programs 
for  Nonroad  Engines."  The  compliance 
provisions  for  marine  engines  would  be 
the  same  as  those  in  our  existing 
programs  for  commercial  diesel  marine 
engines  (40  CFR  part  94),  which  are 
similar  to  the  provisions  proposed  in  40 
CFR  part  1068. 

The  following  discussion  of  the 
general  noiuoad  provisions  follows  the 
proposed  regulatory  text.  For  ease  of 
reference,  the  subpart  designations  are 


provided.  We  request  comment  on  all 
these  provisions. 

A.  Miscellaneous  Provisions  (Part  1068. 
Subpart  A) 

This  regulation  contains  some  general 
provisions,  including  general 
applicability  and  the  definitions  that 
apply  to  Part  1068.  Other  provisions 
concern  good  engineering  judgment, 
how  we  would  handle  confidential 
information:  how  the  EPA 
Administrator  delegates  decision- 
making authority;  and  when  we  may 
inspect  a  manufacturer's  facilities, 
engines,  or  records. 

The  process  of  testing  engines  and 
preparing  an  application  for 
certification  requires  the  manufacturer 
to  make  a  variety  of  judgments.  This 
includes,  for  example,  selecting  test 
engines,  operating  engines  between 
tests,  and  developing  deterioration 
factors.  Section  1068.5  of  the  proposed 
regulations  describes  the  methodology 
we  propose  to  use  to  evaluate  concerns 
related  to  manufacturers'  use  of  good 
engineering  judgment  in  cases  where 
the  manufacturer  has  such  discretion.  If 
we  find  a  problem  in  these  areas,  we 
would  take  into  account  the  degree  to 
which  any  error  in  judgment  was 
deliberate  or  in  bad  faith.  This  subpart 
is  consistent  with  provisions  in  the  final 
rule  for  light-duty  highway  vehicles  and 
commercial  marine  diesel  engines. 

B  Prohibited  Acts  and  Related 
Requirements  I  Part  1068.  Subpart  B) 

The  proposed  provisions  in  this 
subpart  lay  out  a  set  of  prohibitions  for 
engine  manufacturers,  equipment 
manufacturers,  operators,  and  engine 
rebuiiders  to  ensure  that  engines 
comply  with  the  emission  standards. 
These  provision.s  are  summarized 
below,  but  readers  are  encouraged  to 
review  the  proposed  regulatory  text. 
These  provisions  are  intended  to  help 
ensure  that  each  new  engine  sold  or 
otherwise  entered  into  commerce  in  the 
United  States  is  certified  to  the  relevant 
standards,  that  it  remains  in  its  certified 
configuration  throughout  its  lifetime, 
and  that  only  certified  engines  are  used 
in  the  appropriate  nonroad  equipment. 

1  General  Prohibitions  (§1068.100) 

This  proposed  regulation  contains 
several  prohibitions  consistent  with  the 
Clean  Air  Act  No  one  may  sell  an 
engine  in  the  United  States  without  a 
valid  certificate  of  conformity  issued  by 
EPA.  deny  us  access  to  relevant  records, 
or  keep  us  from  entering  a  facility  to  test 
or  inspect  engines  In  addition,  no  one 
may  remove  or  disable  a  device  or 
design  element  that  may  affect  an 
engine's  emission  levels,  or  manufacture 


any  device  that  will  make  emission 
controls  ineffective,  which  we  would 
consider  tampering.  We  have  generally 
applied  the  existing  policies  developed 
for  tampering  wdth  highway  engines  and 
vehicles  to  nonroad  engines.'^"  Other 
prohibitions  reinforce  manufactiirers' 
obligations  to  meet  various  certification 
requirements.  We  also  prohibit  selling 
engine  parts  that  prevent  emission- 
control  systems  from  working  properly. 
Finally,  for  engines  that  are  excluded  for 
certain  applications  (i.e.,  stationary  or 
solely  for  comf)etition},  we  generally 
prohibit  using  these  engines  in  other 
applications. 

"These  proposed  prohibitions  are  the 
same  as  those  that  apply  to  other 
engines  we  have  regulated  in  previous 
rulemakings.  Each  prohibited  act  has  a 
corresponding  maximum  penalty  as 
specified  in  Clean  Air  Act  section  205. 
As  provided  for  in  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  Public  Law  10-410,  these 
maximum  penalties  are  in  1970  dollars 
and  should  be  periodically  adjusted  by 
regulation  to  account  for  inflation.  The 
current  penalty  amount  for  each 
violation  is  $27,500.1^1 

2.  Equipment  Manufacturer  Provisions 
(§1068.105) 

According  to  this  proposed 
regulation,  equipment  manufacturers 
may  not  sell  new  equipment  with 
uncertified  engines  once  the  emission 
standards  begin  to  apply.  We  would 
allow  a  grace  period  for  equipment 
manufacturers  to  use  up  their  supply  of 
uncertified  engines,  as  long  as  they 
follow  their  normal  inventory  practices 
for  buying  engines. 

We  propose  to  require  equipment 
manufacturers  to  observe  the  engine 
manufacturers  emission-related 
installation  specifications  to  ensure  that 
the  engine  remains  consistent  with  the 
application  for  certification.  This  may 
include  such  things  as  radiator 
specifications,  placement  of  catalytic 
converters,  diagnostic  signals  and 
interfaces,  and  steps  to  minimize 
evaporative  emissions. 

If  equipment  manufacturers  install  a 
certified  engine  in  a  way  that  obscures 
the  engine  label,  we  propose  to  require 
them  to  add  a  duplicate  label  on  the 
equipment.  Equipment  manufacturers 
may  make  these  labeb  or  get  them  frt)m 
the  engine  manufacturer. 


""  "Interim  Tampering  Enforcement  Policy," 
EPA  memorandum  from  Norman  D.  Shulter,  Office 
of  General  Counsel,  June  25,  1974  (Docket  A-2000- 
01;  document  II-B-20). 

'*'  EPA  acted  to  adjust  the  maximum  penalty 
amount  in  1996  (61  FR  69364.  December  31,  1996). 
S«e  also  40  CFR  part  19. 
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If  equipment  manufacturers  don't 
fulfill  the  responsibilities  we  describe  in 
this  section,  we  would  consider  them  to 
be  violating  one  or  more  of  the 
prohibited  acts  described  above. 

3.  In-Service  Engines  (§  1068.110) 

The  proposed  regulations  would 
prevent  manufacturers  from  requiring 
owners  to  use  any  certain  brand  of 
aftermeuket  parts  and  give  the 
manufacturer  responsibility  for  engine 
servicing  related  to  emissions  warranty, 
leaving  the  responsibility  for  all  other 
maintenance  with  the  owner.  This 
proposed  regulation  would  also  reserve 
our  right  to  do  testing  (or  require 
testing)  to  investigate  potential  defeat 
devices,  as  authorized  by  the  Act. 

4.  Engine  Rebuilding  (§  1068.120) 

We  are  proposing  to  establish  rebuild 
provisions  for  all  the  nonroad  engines 
subject  to  the  proposed  emission 
standards.  This  approach  is  similar  to 
what  applies  to  heavy-duty  highway 
engines,  nonroad  diesel  engines,  and 
commercial  marine  diesel  engines.  This 
is  necessary  to  prevent  an  engine 
rebuilder  from  rebuilding  engines  in  a 
way  that  disables  the  engine's  emission 
controls  or  compromises  the 
effectiveness  of  the  emission-control 
system.  For  businesses  involved  in 
commercial  engine  rebuilding,  we  are 
proposing  minimal  recordkeeping 
requirements  so  rebuilders  can  show 
that  they  comply  with  regulations. 

In  general,  we  propose  to  require  that 
anyone  who  rebuilds  a  certified  engine 
must  restore  it  to  its  original  (or  a  lower- 
emitting)  configuration.  We  are 
proposing  to  add  unique  requirements 
for  rebuilders  to  replace  some  critical 
emission-control  components  such  as 
fuel  injectors  and  oxygen  sensors  in  all 
rebuilds  for  engines  that  use  those 
technologies.  We  are  also  proposing  that 
rebuilders  replace  an  existing  catalyst  if 
there  is  evidence  that  the  catalyst  is  not 
functional;  for  example,  if  a  catalyst  has 
lost  its  physical  integrity  with  loose 
pieces  rattling  inside,  it  would  need  to 
be  replaced.  See  §  1068.65  for  more 
detailed  information. 

The  proposed  rebuilding  provisions 
define  good  rebuilding  practices  to  help 
rebuilders  avoid  violating  the 
prohibition  on  "removing  or  disabling" 
emission-control  systems.  We  therefore 
propose  to  extend  these  provisions  to 
individuals  who  rebuild  their  own 
engines,  but  without  any  recordkeeping 
requirements. 

We  request  comment  on  applying 
these  proposed  requirements  for  engine 
rebuilding  and  maintenance  to  the 
engines  and  vehicles  subject  to  this 
rulemaking.  In  addition,  we  request 


comment  on  the  associated 
recordkeeping  requirements. 

C.  Exemptions  (Part  1068.  Subpart  CI 

We  are  proposing  to  include  several 
exemptions  for  certain  specific 
situations.  Most  of  these  are  consistent 
with  previous  rulemakings.  We 
highlight  the  new  or  different  proposed 
provisions  in  the  following  paragraphs 
In  general,  exempted  engines  would 
need  to  comply  with  the  requirements 
only  in  the  sections  related  to  the 
exemption.  Note  that  additional 
restrictions  could  apply  to  importing 
exempted  engines  (see  Section  V'lI.D) 
Also,  we  are  also  proposing  that  we  mav 
require  manufacturers  (or  importers)  to 
add  a  permanent  label  describing  that 
the  engine  is  exempt  from  emission 
standards  for  a  specific  purpose.  In 
addition  to  helping  us  enforce  emission 
standards,  this  would  help  ensure  that 
imported  engines  clear  Customs  without 
difficulty. 

1 .  Testing 

Anyone  would  be  allowed  to  request 
an  exemption  for  engines  used  only  for 
research  or  other  investigative  purposes 

2.  Manufacturer-Owned  Engines 

Engines  that  are  used  by  engine 
manufacturers  for  development  or 
marketing  purposes  could  be  exempted 
from  regulation  if  they  are  maintained 
in  the  manufacturers'  possession  and 
are  not  used  for  any  revenue-generating 
service. 

3.  Display  Engines 

Engine  manufacturers  would  get  an 
exemption  without  request  if  the 
engines  are  for  display  only. 

4.  National  Security 

Engine  manufacturers  could  receive 
an  exemption  for  engines  they  can  shuw 
are  needed  by  an  agency  of  the  federal 
government  responsible  for  national 
defense.  For  cases  where  the  engines 
will  not  be  used  on  combat  applications. 
the  manufacturer  would  have  to  request 
the  exemption  with  the  endorsement  of 
the  procuring  government  agency. 

5.  Exported  Engines 

Engines  that  will  be  exported  to 
countries  that  don't  have  the  same 
emission  standards  as  those  that  apply 
in  the  United  States  would  be  exempted 
without  need  for  a  request  This 
exemption  would  not  be  available  if  the 
destination  country  has  the  same 
emission  standards  as  those  in  the 
United  States. 

6.  Competition  Engines 

New  engines  that  are  used  solely  for 
competition  are  excluded  from 


regulations  applicable  to  nonroad 
engines.  For  purposes  of  our 
certification  requirements,  a 
manufacturer  would  receive  an 
exemption  if  it  can  show  that  it 
produces  the  engine  specifically  for  use 
solely  in  competition.  In  addition. 
engines  that  have  been  modified  for  use 
in  competition  would  be  exempt  from 
the  prohibition  against  tampering 
described  above  (without  need  for 
request)  The  literal  meaning  i^f  the  term 
"used  soleK  for  i umpetifion  '  would 
apply  for  these  modifications.  We 
would  therefore  not  allow  the  engine  to 
be  used  for  an\lhing  other  than 
competition  imce  it  has  been  modified. 
This  also  applies  to  someone  who 
would  later  buy  the  engine,  so  we 
would  require  the  person  raodif\'ing  the 
engine  to  remove  or  deface  the  original 
engine  label  and  inform  a  subsequent 
buver  in  writing  of  the  conditions  of  the 
exemption 

7,  Replacement  Engines 

An  exemption  would  be  available  to 
engine  manufacturers  without  request  if 
that  is  the  (mlv  way  tn  replace  an  engine 
from  the  field  that  v\as  produied  before 
the  current  emission  standards  took 
effect.  If  less  stringent  standards  applied 
to  the  old  engine  when  it  was  new.  the 
replacement  engine  would  aKn  have  to 
meet  those  standards 

8  Hardship  Related  to  Economic 
Burden 

There  are  two  fvpes  of  hardship 
pro\)sions  The  first  t\pe  of  hardship 
program  would  allow  small  businesses 
to  petition  EPA  for  additional  lead  time 
(e.g..  up  to  3  years)  to  compiv  with  the 
standards  A  small  manufacturer  would 
have  to  make  the  cdse  thai  it  has  taken 
all  possible  business,  technical,  and 
economic  steps  to  compiv  but  the 
burden  of  i ompiiance  costs  would  have 
a  significant  impact  on  the  company's 
solvency  A  manufacturer  would  be 
required  to  provide  a  compliance  plan 
detailing  when  and  how  it  would 
achieve  compliance  with  the  standards. 
Hardship  relief  c:nuld  include 
requirements  for  interim  emission 
reductions  and  or  purchase  and  use  of 
emission  credits  The  length  of  the 
hardship  relief  decided  during  review  of 
the  hardship  application  would  be  up  to 
one  year,  with  the  potential  to  extend 
the  relief  as  needed   Tlie  second 
hardship  program  would  allou 
companies  to  applv  for  hardship  r<'lief 
if  circumstances  outsnie  their  i  nntrol 
cause  the  failure  tu  c  omply  (i  e..  supply 
contract  broken  by  parts  supplier)  and  if 
the  failure  to  sell  the  subject  engines 
would  have  a  major  impad  on  the 
company  s  solvency    See  the  proposed 
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regulatory  text  in  40  CFR  1068.240  and 
1068.241  for  additional  details. 

9.  Hardship  for  Equipment 
Manufacturers 

Equipment  manufacturers  in  many 
cases  depend  on  engine  manufacturers 
to  supply  certified  engines  in  time  to 
produce  complying  equipment  by  the 
date  emission  standards  begin  to  applv 
This  is  especially  true  for  industrial  an(i 
marine  applications.  In  other  programs. 
we  have  heard  of  certified  engines  being 
available  too  late  for  equipment 
manufacturers  to  adequately 
accommodate  changing  engine  size  or 
performance  characteristics  To  address 
this  concern,  we  are  proposing  tn  allow 
equipment  manufacturers  to  request  up 
to  one  extra  year  before  using  certified 
engines  if  they  are  not  at  fault  and 
would  face  serious  economic  haidship 
without  an  extension.  See  the  proposed 
regulator,'  text  in  40  CFR  1068.245  for 
additional  information 

D  Imports  (Part  1068.  Subpart  Dl 

In  general,  the  same  certification 
requirements  would  apply  to  engines 
and  equipment  whether  they  are 
produced  in  the  I'  S  or  are  imported 
This  proposed  regulation  also  includes 
some  additional  provisions  that  would 
applv  if  someone  wants  to  import  an 
exempted  or  excluded  engine  For 
example,  the  importer  would  need 
WTitten  approval  from  us  to  import  any 
exempted  engine:  this  is  true  even  if  an 
exemption  for  the  same  reason  doesn't 
require  approval  for  engines  produced 
in  the  U.S. 

All  the  proposed  exemptions 
described  above  for  new  engines  would 
also  applv  to  importation,  though  some 
of  these  apply  only  on  a  temporarv 
basis.  If  we  approve  a  temporar>' 
exemption,  it  would  be  available  oniv 
for  a  defined  period  and  could  require 
the  importer  to  post  bond  while  the 
engine  is  in  the  U.S.  There  are  several 
additional  proposed  exemptions  that 
would  apply  only  to  imported  engines. 
— Identical  configuration:  This  would 
be  a  permanent  exemption  to  allow 
individuals  to  import  engines  that 
were  designed  and  produced  to  meet 
applicable  emission  standards.  These 
engines  may  not  have  the  emission 
label  only  because  they  were  not 
intended  for  sale  in  the  United  States. 
This  exemption  would  apply  to  all  the 
nonroad  engines  covered  by  this 
proposal.  We  did  not  finalize  this 
exemption  for  commercial  marine 
diesel  engines,  since  we  expected  no 
individuals  to  own  or  import  such  an 
engine. 
— Personal  use:  This  would  be  a 
permanent  exemption  to  allow 


individuals  to  import  engines  for  their 
personal  use  To  prevent  abuse  of  this 
exemption,  we  would  require  that 
importers  own  the  exempted  engines 
and  we  wf)uld  generally  exempt  only 
one  of  each  type  of  engine  over  an 
individual's  lifetime. 

—  "Antique"  engines:  We  would 

genorallv  treat  used  engines  as  new  if 
they  are  imported  without  a  certificate 
of  conformitv.  However,  this 
permanent  exemption  would  allow 
for  importation  of  uncertified  engines 
if  thev  are  more  than  20  years  old  in 
their  original  configuration. 

— Repairs  or  alterations:  This  would  be 
a  temporarv  exemption  to  allow 
companies  to  repair  or  modify 
engines.  This  exemption  would  not 
allow  for  operating  the  engine,  except 
as  needed  to  do  the  intended  work. 

— Diplomatii  or  military:  This  would  be 
a  tf  mporan.  exemption  to  allow 
diplomatic  or  military  personnel  to 
use  uncertified  engines  during  their 
term  of  service  in  the  U.S. 
We  request  comment  on  all  the 

proposed  exemptions  for  domestically 

produced  anri  imported  engines  and 

vehicles 

E.  Selective  Enforcement  Audit  I  Part 
1068,  Subpart  El 

Clean  Air  Act  section  206(b)  gives  us 
the  discretion  in  anv  program  with 
vehicle  or  engine  emission  standards  to 
do  selective  enforcement  auditing  of 
production  engines.  In  selective 
enforcement  .luditing.  we  would  choose 
an  engine  family  and  give  the 
manufacturer  a  test  order  detailing  a 
testing  program  to  show  that 
produrtion-line  engines  meet  emission 
standards  The  proposed  regulation  text 
de.scribes  the  audit  procedures  in  greater 
detail. 

We  intend  generally  to  rely  on 
manufacturers'  testing  of  production- 
line  engines  to  show  that  they  comply 
with  emission  standards.  However,  we 
reserve  our  right  to  do  selective 
enforcement  auditing  if  we  have  reason 
to  question  the  emission  testing 
conducted  and  reported  by  the 
manufacturer 

F  Defect  Reporting  and  Recall  (Part 
1068.  Subpart  Fl 

We  are  proposing  provisions  for 
defect  reporting  Specifically,  we  are 
proposing  that  manufacturers  tell  us 
when  they  learn  of  a  defect  occurring  25 
times  or  more  for  engine  families  with 
annual  sales  up  to  10,000  units.  This 
threshold  of  defects  would  increase 
proportionately  for  larger  families.  For 
catalvst-related  defects,  we  propose  a 
threshold  of  approximately  half  the 
frequency  of  noncatalyst  problems  to 


trigger  a  defect  report.  While  these 
thresholds  would  depend  on  engine 
family  sales,  counting  defects  would  not 
be  limited  to  a  single  engine  family.  For 
example,  if  a  manufacturer  learns  that 
operators  reported  25  cases  of  a  short- 
circuit  in  the  electronic  control  unit 
from  three  different  low-volume  engine 
models  spread  over  five  years,  that 
would  trigger  the  need  to  file  a  defect 
report.  This  information  could  come 
from  warranty  claims,  customer 
complaints,  product  performance 
surveys,  or  anywhere  else.  The 
proposed  regulation  language  in 
§  1068.501  also  provides  information  on 
the  thresholds  for  triggering  a  further 
investigation  for  where  a  defect  report  is 
more  likely  to  be  necessary.  We  request 
comment  on  the  proposed  defect 
reporting  provisions 

Under  Clean  Air  Act  section  207,  if 
we  determine  that  a  substantial  number 
of  engines  within  an  engine  family, 
although  properly  used  and  maintained, 
do  not  conform  to  the  appropriate 
emission  standards,  the  manufacturer 
will  be  required  to  remedy  the  problem 
and  conduct  a  recall  of  the 
noncomplying  engine  family.  However, 
we  also  recognize  the  practical  difficulty 
in  implementing  an  effective  recall 
program  for  noiuoad  engines.  It  would 
likely  be  difficult  to  properly  identify  all 
the  affected  owners  absent  a  nationwide 
registration  requirement  similar  to  that 
for  cars  and  trucks.  The  response  rate 
for  affected  owners  or  operators  to  an 
emission-related  recall  notice  is  also  a 
critical  issue  to  consider.  We  recognize 
that  in  some  cases,  recalling 
noncomplying  nonroad  engines  may  not 
achieve  sufficient  environmental 
protection,  so  our  intent  is  to  generally 
allow  manufacturers  to  nominate 
alternative  remedial  measures  to 
address  most  potential  noncompliance 
situations.  We  expect  that  successful 
implementation  of  appropriate 
alternative  remediation  would  obviate 
the  need  for  us  to  make  findings  of 
substantial  nonconformity  under  section 
207  of  the  Act.  We  would  consider 
alternatives  nominated  by  a 
manufacturer  based  on  the  following 
criteria;  the  alternatives  should — 

(1)  Represent  a  new  initiative  that  the 
manufacturer  was  not  otherwise 
planning  to  perform  at  that  time,  with 

a  clear  connection  to  the  emission 
problem  demonstrated  by  the  engine 
family  in  question; 

(2)  Cost  more  than  foregone 
compliance  costs  and  consider  the  time 
value  of  the  foregone  compliance  costs 
and  the  foregone  environmental  benefit 
of  the  engine  family; 

(3)  Offset  at  least  100  percent  of  the 
emission  exceedance  relative  to  that 
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required  to  meet  emission  standards  (or 
Family  Emission  Limits):  and 

(4)  Be  possible  to  implement 
effectively  and  expeditiously  and  to 
complete  in  a  reasonable  time. 

These  criteria  would  guide  us  in 
evaluating  projects  to  determine 
whether  their  nature  and  burden  is 
appropriate  to  remedy  the 
environmental  impact  of  the 
nonconformity.  We  request  comment  on 
this  approach  to  addressing  the  Clean 
Air  Act  provisions  related  to  recall,  in 
addition,  we  request  comment  on  the 
proposed  requirement  to  keep  recall- 
related  records  until  three  years  after  a 
manufacturer  completes  all 
responsibilities  under  a  recall  order. 

G.  Public  Hearings  (Part  1068.  Subpart 
Gj 

According  to  this  regulation, 
manufacturers  would  have  the 
opportunity  to  challenge  our  decision  to 
suspend,  revoke,  or  void  an  engine 
family's  certificate.  This  also  applies  to 
our  decision  to  reject  the  manufacturers 
use  of  good  engineering  judgment  (see 
§  1068.005).  Part  1068.'subpart  G. 
describes  the  proposed  procedures  for  a 
public  hearing  to  resolve  such  a  dispute. 

VIII.  General  Test  Procedures 

The  regulatory  te.vt  in  part  1065  is 
written  with  the  intent  to  applv  broadly 
to  EPA  engine  programs.  This  proposal, 
however,  applies  to  anyone  who  tests 
engines  to  show  that  they  meet  the 
emission  standards  for  Large  Industrial 
SI  engines  or  for  recreational  vehicles. 
This  includes  certification  testing,  as 
well  as  all  production-line  and  in-use 
testing.  See  the  program  descriptions 
above  for  testing  provisions  that  are 
unique  to  Large  SI  engines.  We  may 
later  propose  to  apply  the  same 
provisions  to  other  engines,  with  any 
appropriate  additions  and  changes. 
Recreational  marine  diesel  engines 
would  use  the  test  procedures  already 
adopted  in  40  CFR  part  94. 

A.  General  Provisions 

As  we  have  done  in  previous 
programs,  we  are  proposing  specific  test 
procedures  to  define  how  measurements 
are  to  be  made,  but  would  allow  the  use 
of  alternate  procedures  if  they  are 
shown  to  be  equivalent  to  our  specified 
procedures.  The  test  procedures 
proposed  in  part  1065  are  derived  from 
our  test  procedures  in  40  CFR  Part  86 
for  highway  heavy-duty  gasoline 
engines  and  light-duty  vehicles.  The 
procedures  have  been  simplified  (and  to 
some  extent  generalized)  to  better  fit 
nonroad  engines.  We  request  comment 
on  all  aspects  of  these  proposed  test 
procedures.  We  also  request  comment 


regarding  whether  any  additmnal  parts 
of  the  test  procedures  ciontained  in  40 
CFR  part  86  (for  highway  vphicles  and 
engines),  in  other  part.s  that  apply  to 
nonroad  engines,  or  in  I.SO  81  78  should 
be  incorporated  into  the  final  test 
procedures 

B.  Laboratory  Testing  Equipment 

The  proposed  regulations  do  nut 
specify-  the  type  of  engine  or  chas.sis 
dynamometer  that  must  be  used  during 
testing.  Rather,  they  include 
performance  criteria  that  must  be  met 
during  each  test  These  criteria  are 
intended  to  ensure  that  deviations  from 
the  specified  speed  and  load  duty  cycle 
are  small.  Steady-state  testing  calls  for  a 
minimal  degree  of  sophistication  in  the 
dynamometer  system 

Measuring  emissions  dunnt^  transient 
operation  calls  for  a  greater  degree  of 
sophistication  than  steadv-state  testing. 
For  chassis  testing  of  rec  reatumal 
vehicles,  we  propose  to  use  the 
specifications  adopted  in  40  CFR  pari  8B 
for  highway  engines  For  Large  ,Sj 
engines,  we  based  the  dynamometer 
specifications  around  the  capabilities  uf 
current  dynamometers  with  enhanced 
control  capabilities  Furthermore,  we 
would  require  any  EPA  confirmatory 
testing  to  meet  more  stringent 
specifications  than  manufacturers 
testing  their  own  engines 

In  addition,  for  transient  testing  with 
recreational  vehicles  and  any  testing 
with  Large  SI  engines,  the  proposed 
regulations  specify  that  emissions  be 
measured  using  a  full-dilution  c  onstant- 
volume  sampler  (CVS)  like  those  used  to 
measure  emissions  from  highway 
engines.  This  means  that  during  a  test. 
an  engine's  exhaust  would  be  routed 
into  a  dilution  tunnel  where  it  would  be 
mixed  with  air,  and  then  .sampled  using 
a  bag  sampler  system.  After  the  test,  the 
concentrations  of  HC.  CO.  and  NOy  in 
the  bag  would  be  measured  using 
conventional  laboratory'  analyzers 

For  industrial  spark-ignition  engines 
and  snowmobiles,  the  proposed  steady- 
state  test  procedures  specify'  measuring 
emissions  with  dilute-sampling 
equipment.  Some  manufacturers  haye 
expressed  a  preference  to  continue  with 
their  established  practice  of  using  raw- 
sampling  equipment  and  procedures. 
While  we  believe  dilute-sampling  is 
most  appropriate  for  these  engines,  the 
proposed  provisions  for  alternate  testing 
procedures  may  allow  for  raw-sampling 
measurements.  As  specified  in 
paragraph  1065.010(c)(3)  of  the 
proposed  regulations,  we  would  allow 
manufacturers  to  use  alternate 
procedures  that  are  shown  to  be 
equivalent  to  the  proposed  procedures. 
We  request  comment  on  this  approach 


to  emission-measurement  procedures. 
Specifically,  we  request  comment  on  the 
degree  of  equivalence  that  should  be 
shown  to  gain  approval  of  alternate 
procedures.  See  the  final  rule  for  2007 
heavy-duty  highway  engine  emission 
standards  for  one  approach  of  defining 
a  tolerance  on  equivalence  for  alternate 
procedures  (66  FR  5002,  January.  18, 
2001). 

C.  Laboratory  Testing  Procedures 

We  are  proposing  specific  procedures 
for  nmning  the  test.  These  procedures 
are  outlined  briefly  here,  with  a  more 
detailed  description  of  the  most 
significant  aspects.  Before  starting  the 
test,  it  would  be  necessary  to  operate  the 
engine  for  some  time  to  improve  the 
stability    if  the  emissions,  or  to  make  the 
engine  more  representative  of  in-use 
engines  This  is  called  service 
accumulation,  and  may  take  one  of  two 
forms.  In  the  first  method,  a  new  engine 
is  operated  for  about  50  hours  as  a 
break-in  period.  This  would  be  done  for 
most  or  all  emission-data  engines  (for 
certification).  The  second  method  is 
much  longer  (up  to  the  full  useful  life), 
and  is  done  to  obtain  deterioration 
factors. 

Once  an  engine  is  ready  for  testing,  it 
is  connected  to  the  dynamometer  with 
its  exhaust  flowing  into  the  dilution 
tunnel.  The  dynamometer  is  controlled 
to  make  the  engine  follow  the  specified 
duty  cycle.  A  continuous  sample  would 
be  collected  from  the  dilution  tunnel  for 
each  test  segment  or  test  mode  using 
sample  bags  These  bags  would  then  be 
analyzed  to  determine  the 
concentrations  of  HC,  CO,  and  NOx. 

1   Test  Speeds 

The  definition  of  maximum  test 
speed,  where  speed  is  the  angular 
\e|ocity  of  an  engine's  crankshaft 
(usually  expressed  in  revolutions  per 
minute,  or  rpmj,  is  an  important  aspect 
nf  the  duty  t  ycles  for  testing.  Until 
re(  ently  we  relied  on  engine 
manufac  turers  to  declare  reasonable 
rated  speeds  for  their  engines  and  then 
used  the  rated  speed  as  the  maximum 
lest  speed  However,  to  have  a  more 
ob|e(  tive  measure  of  an  engine's 
maximum  test  speed,  we  have 
established  an  objective  procedure  for 
measuring  this  engine  parameter.'*-' 

We  propose  to  define  the  maximum 
test  speed  for  any  engine  to  be  the  single 
point  on  an  engine's  maximum-power 
yersus  speed  c  ur\  e  that  lies  farthest 
away  from  the  zero-power,  zero-speed 
point  on  a  normalized  maximum-power 


'"  See  the  final  rule  for  cominercial  manne  diesel 
engines  for  a  broader  discussion  of  maximum  test 
speed  (64  FR  249.  December  29.  1999) 
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versus  speed  plot.  In  other  words, 
consider  straight  lines  drawn  between 
the  origin  (speed  =  0.  load  =  0)  and  each 
point  on  an  engine's  normalized 
maximum-power  versus  speed  curve 
Maximum  test  speed  is  defined  at  that 
point  where  the  length  of  this  line 
reaches  its  maximum  value.  For 
constant -speed  engines,  maximum  test 
speed  is  the  engine's  rated  speed. 

Intermediate  speed  for  steady-state 
duty  cvcles  is  generally  defined  as  the 
speed  at  which  the  engine  generates  its 
maximum  torque  value.  However,  in 
cases  where  the  maximum  torque  occurs 
at  a  speed  that  is  less  than  60  percent 
or  greater  than  75  percent  of  the  rated 
speed,  the  intermediate  speed  is  often 
specified  as  either  60  or  75  percent  of 
rated  speed,  whichever  is  closer  to  the 
speed  of  maximum  torque.  We  propose 
to  use  this  approach,  using  the 
maximum  test  speed  described  above  to 
calculate  these  percentage  values 

We  request  comment  on  applying  this 
method  of  determining  rated  speed  to 
ATVs  certified  to  engine-based  emission 
standards,  recreational  marine  diesel 
engines,  and  Large  SI  engines. 

2.  Maintenance 

As  described  in  Section  III.C.l,  we  are 
proposing  limits  on  the  amount  of 
scheduled  maintenance  manufacturers 
may  prescribe  for  their  customers  to 


ensure  that  engines  continue  to  meet 
emission  standards.  If  manufacturers 
would  specifv  unreasonably  frequent 
maintenance,  there  would  be  little 
assurance  that  in-u.se  engines  would 
continue  to  operate  at  certified  emission 
levels.  We  would  also  apply  these 
minimum  maintenance  intervals  to 
engines  the  manufacturer  operates  for 
service  accumulation  before  testing  for 
emissions.  For  example,  manufacturers 
could  not  install  a  new  catalyst  on  a 
Large  SI  engine  after  2,000  hours  of 
operation,  then  select  that  engine  for  the 
in-use  testing  program.  Similarly, 
manufacturers  could  not  replace  fuel- 
svstem  components  on  a  recreational 
vehicle  during  the  course  of  service 
accumulation  for  establishing 
deterioration  factors  We  would  not 
rfstrict  scheduling  of  routine 
maintenance  item  such  as  changing 
engine  oil  and  replacing  oil.  fuel,  or  air 
filters  We  may  also  allow  changing 
spark  plugs,  even  though  we  are  aware 
that  spark  plugs  can  significantly  affect 
omissions. 

IX.  Projected  Impacts 

This  section  summarizes  the  projected 
impacts  of  the  proposed  emission 
standards.  The  anticipated 
environmental  benefits  are  compared 
with  the  projected  cost  of  the  program 


for  an  assessment  of  the  cost  per  ton  of 
reducing  emissions  for  this  proposal. 

A.  Environmental  Impact 

To  estimate  nonroad  engine  and 
vehicle  emission  contributions,  we  used 
the  latest  version  of  our  NONROAD 
emissions  model.  This  model  computes 
emission  levels  for  a  wide  variety  of 
nonroad  engines,  and  uses  information 
on  emission  rates,  operating  data,  and 
population  to  determine  annual 
emission  levels  of  various  pollutants.  A 
more  detailed  description  of  the 
methodology  used  for  projecting 
inventories  and  projections  for 
additional  years  can  be  found  in  the 
Chapter  6  of  the  E>raft  Regulatory 
Support  Document.  We  request 
comment  on  all  aspects  of  the  emission 
inventory  analysis,  including  the  usage 
rates  and  other  inputs  used  in  the 
analysis. 

Tables  IX.A-1  and  IX.A-2  contain  the 
projected  emission  inventories  for  the 
years  2010  and  2020.  respectively,  from 
the  engines  and  vehicles  subject  to  this 
proposal  under  the  base  case  (i.e.. 
without  the  proposed  standards  taking 
effect)  and  assuming  the  proposed 
standards  take  effect.  The  percent 
reductions  based  on  a  comparison  of 
estimated  emission  inventories  with  and 
without  the  proposed  emission 
standards  are  also  presented. 


Table  IX.A-1.— 2010  Projected  Emissions  Inventories 

[Thousand  short  tons] 


Category 


Exhaust  CO 


Exhaust  NOx 


Exhaust  HC" 


case 


With  pro- 
posed 
standards 


Percent 
reduction 


Base 
case 


Industrial  SI  >19kW 

Snowmobiles  

ATVs     

Ott-highway  motoreyctes 
RecreatKwal  Manne  diesel ' 

Total  


2,615 
567 

3,901 

194 

5 


1.152 
415 

3,380 

172 

5 


7,282 


5,124 


56 
27 

13 

11 

0 


30 


With  pro- 
posed 
standards 


Percent 
reduction 


Base 
case 


-H 


397 
1 

21 
1 

31 


451 


152 

1 

21 

1 

29 


204 


62 
0 
0 

0 

7 


With  pro- 
posed 
standards 


293 
213 
1.098 
143 
0.9 


55 


1,748 


111 
155 
756 
112 
1  0 


1.135 


Percent 
reduction 


62 

27 
31 
22 
10 


35 


■  We  also  antictpate  a  2  percent  reduction  m  direct  PM  from  a  baseline  of  inventory  of  1 .184  tons  in  2010  to  a  control  inventory  of  1 .158  tons. 
"The  Industnal  SI  >19  kW  estimate  includes  txjth  exhaust  and  evaporative  emissions 

Table  IX.A-2.— 2020  Projected  Emissions  Inventories 

[Thousand  short  tons] 


Category 


Exhaust  CO 


Exhaust  NOx 


Exhaust  HC 


Base 
case 


With  pro- 
posed 
standards 


Percent 
reduction 


Base 
case 


With  pro- 
posed 
standards 


Percent 
reduction 


Industnal  Sl  >19kW 

SnownKJbiles 

ATVs   

Off-highway  motorcycles 
Recreational  Manne  diesel ' 


2.991 
609 

4,589 

208 

6 


231 

227 

3,041 

154 

6 


92 
63 
34 
26 
0 


486 

2 

25 

1 

39 


77 
2 

25 
1 

32 


84 
0 
0 
0 

17 


Base 
case 


346 

229 

1,301 

154 

1.3 


With  pro- 
posed 
standards 


50 

85 

205 

77 
1.0 


Percent 
reduction 


86 
63 
84 
50 
25 
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Table  IX.A-2.— 2020  Projected  Emissions  Inventories— Continued 

[Thousand  short  tons) 


Category 


Exhaust  CO 


Exhaust  NOx 


Base 

case 


With  pro- 
posed 
standards 


Percent 
reduction 


Base 
case 


With  pro- 
posed 
standards 


Percent 

redudKxi 


Exhaust  HC" 


Base 

case 


pro- 
posed 

standards 


Percent 

rpduclion 


-4- 


Total 


8,404 


3,658 


56 


552 


137 


75 


2,032 


418 


79 


'  We  also  anticipate  a  6  percent  reduction  in  direct  PM  from  a  baseline  of  inventory  of  1  470  tons  in  2020  to  a  control  inventory  of  1,390  tons 
"The  Industrial  SI  >19  kW  estinrtate  irx:ludes  both  exhaust  and  evaporative  emisstons 


As  described  in  Section  II,  we  project 
there  would  also  be  environmental 
benefits  associated  with  reduced  haze  in 
many  sensitive  areas. 

Finally,  anticipated  reductions  in 
hydrocarbon  emissions  correspond  with 
reduced  emissions  of  the  toxic  air 
emissions  referenced  in  Section  II. 

B.  Economic  Impact 

In  assessing  the  economic  impact  of 
setting  emission  standards,  we  have 
made  a  best  estimate  of  the  technologies 
and  their  associated  costs  to  meet  the 
proposed  standards.  In  making  our 
estimates  we  have  relied  on  our  owm 
technology  assessment,  which  includes 
information  supplied  by  individual 
manufacturers  and  our  own  in-house 
testing.  Estimated  costs  include  variable 
costs  (for  hardware  and  assembly  time) 
and  fixed  costs  (for  research  and 
development,  retooling,  and 
certification).  The  analysis  also 
considers  total  operating  costs, 
including  maintenance  and  fuel 
consumption.  Cost  estimates  based  on 
the  projected  technologies  represent  an 
expected  change  in  the  cost  of  engines 
as  they  begin  to  comply  with  new 
emission  standards.  All  costs  are 
presented  in  2001  dollars.  Full  details  of 
our  cost  analysis  can  be  found  in 
Chapter  5  of  the  Draft  Regulatory 
Support  Document.  We  request 
comment  on  this  cost  information,  and 
the  issues  discussed  below. 

Cost  estimates  based  on  the  current 
projected  costs  for  our  estimated 
technology  packages  represent  an 
expected  incremental  cost  of  vehicles  in 
the  near  term.  For  the  longer  term,  we 
have  identified  factors  that  would  cause 
cost  impacts  to  decrease  over  time.  First, 
we  project  that  manufacturers  will 
generally  recover  their  fixed  costs  over 
a  five-year  period,  so  these  costs 
disappear  from  the  analysis  after  the 
fifth  year  of  production.  Second,  the 
analysis  incorporates  the  expectation 
that  manufacturers  and  suppliers  will 
apply  ongoing  research  and 
manufacturing  innovation  to  making 
emission  controls  more  effective  and 
less  costly  over  time.  Research  in  the 


costs  of  manufacturing  has  consistently 
shown  that  as  manufacturers  gain 
experience  in  production  and  use.  thev 
are  able  to  apply  innovations  to  simplify 
machining  and  assembly  operations,  use 
lower  cost  materials,  and  reduce  the 
nimiber  or  complexity  of  component 
parts.  1**^  (see  the  Draft  Regulatory' 
Support  Document  for  additional 
information).  The  cost  analysis 
generally  incorporates  this  learning 
effect  by  decreasing  estimated  variable 
costs  by  20  percent  starting  in  the  third 
year  of  production  and  an  additional  20 
percent  starting  in  the  sixth  year  of 
production. 

Table  LX.B-1  summarizes  the 
projected  costs  to  meet  the  new 
emission  limits  (retail-price  equivalent). 
Long-term  impacts  on  engine  costs  are 
expected  to  decrease  as  manufacturers 
fully  amortize  their  fixed  costs  and  learn 
to  optimize  their  designs  and 
production  processes  to  meet  the 
standards  more  efficiently  The  tables 
also  show  our  projections  of  reduced 
operating  costs  for  some  engines 
(calculated  on  a  net  present  value  basis). 
which  generally  results  from  substantial 
reductions  in  fuel  consumption 

We  estimate  that  the  anticipated 
increase  in  the  cost  of  producing  new 
Large  SI  engines  for  the  proposed  2004 
standards  is  estimated  to  range  from 
$550  to  $800,  depending  on  fuel  type, 
with  a  composite  estimated  cost  of  $600 
This  cost  is  attributed  to  upgrading 
engines  to  operate  with  closed-loop  fuel 
systems  and  three-way  catalysts  These 
technologies  also  improve  the  overall 
performance  of  these  engines,  including 
improvements  to  fuel  economy  that 
result  in  reduced  operating  costs  that 


'*^  For  further  information  on  learninij  c  urvc*.  >,(»»- 
C;hapler  5  of  the  Eronomii  Impail.  from  KegulatDn 
Impact  Analysis— Ojntrol  it  .^ir  Fiilhition  from  Sew 
Motor  Vehicles  Tier  2  .Motor  \'ehu  lp  Emissions 
.Standards  and  Gasoline  .Sulfur  C.ontrrjl 
Requirements,  E>'A420-R-99-n2.3  Dh<  emljjT  m^q 
A  copy  of  this  document  is  included  in  ,^lr  I>)tk,ei 
A-2000-01.  at  Dcx-umenI  No   Il-A-*3  The 
interested  reader  should  also  rt>ter  to  previous  fuirfi 
rules  for  Tier  2  hiphwav  vehicles  (hS  ("K  hhUH 
February  10,  2000),  marine  diesel  enjsines  (M  IK 
73300.  December  29,  1999),  nonroad  diesel  engines 
(63  FR  56968,  Oclober  2,1,  1998),  and  highway 
diesel  engines  |62  FR  54694,  October  21.  1997), 


fullv  offset  the  ndditionai  hclr(l\^a^e  cost. 
We  further  eslimatp  additmnal  costs  of 
$45  for  the  2007  standards,  which 
primarily  invcilves  additiunal 
development  time  In  iiptimi?*-  engines 
using  the  same  Liosed-loop  systems 
with  three-way  catalysts.  While  these 
cost.s  are  a  small  pen  entage  of  the  cost 
of  industrial  equipment   we  are  aware 
that  this  IS  no  small  chan^it'  in  (his  very 
competitive  market  Given  the 
compelling  advantages  of  impro\ed 
performance  and  reduced  operating 
expenses,  howe\er,  we  believe 
manufacturers  will  generalh  be  able  to 
recover  their  costs  over  time    '•■'  We 
request  comment  on  w  hether  these 
estimated  costs  associated  with 
emission  controls  wuuld  affw.t  larger  or 
smaller  engines  disproportionately  to 
the  overall  cost  nf  produi  in^  the 
engines 

Projected  costs  for  .^TV's  and  dff- 
highway  motorcycles  average  betww^n 
$50  and  $1.50  per  unit.  Initial  standards 
are  based  on  the  emission-control 
capability  of  engines  four-stroke 
engines.  Those  models  that  conveii  fnn 
two-stroke  to  four-stroke  technolng\ 
will  see  substantia!  fuel  sa\in^;s  in 
addition  to  greath  rediii  t^d  emissions 
The  second  phase  of  standards  fur  ATVs 
is  based  on  recalibrating  four-stroke 
engines  for  lower  emissions  and  adding 
a  two-way  catahst  ur  other  device  to 
hirther  reduce  emissions  With  an 
averaging  program  that  allows 
manufacturers  to  appiv  varying  degrees 
of  technology  to  different  models.  Uf 
believe  they  will  be  able  to  tailor 
emission  controls  in  a  way  that  reflects 
the  marketing  constraints  for  their 
products  P^uel  savings  and  improved 
performance  offsets  the  additional  cost 
of  producing  most  of  these  vehicles. 

We  expect  that  the  cost  of  the  2006 
snowmobile  standards  will  average  $55 
per  snowmobile  These  costs  are  based 
on  manufacturers  leaning  out  the  air/ 
fuel  mixture,  imprf>\inc  rarhuretnrs  for 
better  fuel  c;ontri)l  and  H".-  ]'r  uiin  tion 


"-•(".hapler  5  (it  tht  Draft  Kegulatory  Support 
DiK  ument  desc  ntx-v  whv  we  believe  market  forre* 
haven  I  alreadv  ie<j  manufacturers  to  add  fuel- 
saving  tei  hnologies  to  their  products. 
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variation,  and  modih'ing  the  engine  to 
withstand  higher  temperatures  and 
potential  misfire  episodes  attributed  tn 
enleanment.  We  expect  that  the  2010 
standards  will  be  met  through  the 
application  of  direct  in)ectiun  2-strnke 
technology  on  a  significant  portion  (if 
the  fleet,  as  well  as  some  conversion  to 
4-stroke  engines  We  project  that  the 
cost  of  these  controls  would  averatje 


$216  per  snowmobile,  although  we 
believe  these  costs  would  be  offset  by 
fuel  savings  and  improved  performance. 

Recreational  marine  diesel  engines 
unuld  be  expected  tn  see  increased 
I  lists  averaging  S44.i  per  engine  in  the 
near  term.  We  expect  manufacturers  to 
meet  the  proposed  standards  by 
impn.iving  fuel  injection  svstems  and 
making  general  design  changes  to  the 


geometries,  configurations,  and 
calibrations  of  their  engines.  These 
figures  are  somewhat  lower  than  we 
have  projected  for  the  comparable 
commercial  marine  engines,  since  the 
recreational  models  generally  already 
have  some  of  the  emission-control 
technologies  needed  to  meet  the 
proposed  emission  standards. 


Table  lX.B-1  .—Estimated  Average  Cost  Impacts  of  Proposed  Emission  Standards 


Engine  type 


Standard 


Increased  pro- 
duction cost 
per  engine* 


Lifetime  oper- 
ating costs  per 
engine  (NPV) 


Large  SI 
Large  SI 
Snowmobiles 
Snowmobiles 

ATVs  

ATVs  


C3H-h(ghway  motorcycles 
Manne  diesel 


2004 

2007 

2006  I 

2010 

2006 

2009 

2006 

2006 


$600 

45 

55 

216 

60 

52 

151 

443 


$3,985 


-509 
-102 


98 


*  The  estimated  long-term  costs  decrease  t>y  about  35  percent 
mental  to  the  tirst-phase  standards 


^osts  presented  for  second-phase  standards  for  Large  SI  and  ATVs  are  Incre- 


The  above  analysis  presents  unit  cost 
estimates  for  each  engine  type  These 
costs  represent  the  total  set  of  costs  the 
engine  manufacturers  will  bear  to 
comply  with  emission  standards  With 
current  and  projected  estimates  (if 
engine  and  equipment  sales,  we 
translate  these  costs  into  projected 
direct  costs  to  the  nation  for  the  new 


emission  standards  in  anv  vear,  A 
summarv  of  the  annualized  costs  to 
manufacturers  by  equipment  type  is 
presented  in  Table  IX.B-2.  (The 
annualized  costs  are  determined  over 
the  first  twenty-years  that  the  proposed 
standards  would  be  effective.)  The 
annual  cost  savings  due  to  reduced 
operating  expenses,  start  slowly,  then 


increase  as  greater  numbers  of 
compliant  engines  enter  the  fleet.  Table 
IX.B-2  presents  a  summary  of  the 
annualized  reduced  operating  costs  as 
well.  Overall,  we  project,  based  on 
information  currently  available  to  us, 
that  the  annualized  net  savings  to  the 
economy  would  be  approximately  $260 
million  per  year. 


Table  IX.B-2.— Estimated  Annual  Cost  to  Manufacturers  and  Annual  Savings  From  Reduced  Operating 

Costs  of  the  Proposed  Emission  Standards 


Engine  type 


Annualized 
cost  to  manu- 
facturers 
(mjllions/year) 


Annualized 
savings  from 
reduced  oper- 
ating costs 
(millions/year) 


Large  SI  

Snowmobiles  i. 

ATVs 

Otf-highway  motorcycles  

Manne  Dtesei   

Aggregate     


$85 

$324 

24 

28 

59 

81 

13 

10 

3 

0 

184 

443 

C  Cost  per  Ton  of  Emissions  Reduct^d 

We  calculated  the  cost  per  ton  of 
emission  reductions  for  the  proposed 
standards.  For  snowmobiles,  this 
calculation  is  on  the  basis  of  CO 
emissions.  For  all  other  engines,  we 
attributed  the  entire  cost  of  the 
proposed  program  to  the  control  of 
ozone  precursor  emissions  (HC  or  NOv, 
or  both).  A  separate  calculation  could 
apply  to  reduced  CO  or  PM  emissions 


in  some  cases  Assigning  the  full 
compliance  costs  to  a  narrow  emissions 
basis  leads  to  cost-per-ton  values  that 
underestimate  of  the  value  of  the 
proposed  program 

Table  IX  C-1  presents  the  near-term 
discounted  cost-per-ton  estimates  for 
the  various  engines  covered  by  the 
proposal  (The  aggregate  cost-per-ton 
estimates  are  over  the  first  20  years  of 
the  proposed  programs.)  Reduced 
operating  costs  more  than  offset  the 


increased  cost  of  producing  the  cleaner 
engines  for  Phase  1  Large  SI,  Phase  1 
ATV,  and  Phase  2  snowmobile  engines. 
The  cost  to  society  and  the  associated 
cost-per-ton  figures  for  these  engines, 
and  the  aggregate  values  for  all  engines 
covered  by  this  proposal,  therefore  show 
a  net  savings  resulting  from  the 
proposed  emission  standards.  The  table 
presents  these  as  $0  per  ton,  rather  than 
calculating  a  negative  value  that  has  no 
clear  meaning. 
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Table  IX. C-1  .—Estimated  Cost-per-Ton  of  the  Proposed  Emission  Standards 


Engine  type 


Standard 


Discounted 

reductions 

per  engine 

(Short 

Ions)' 


Discounted  cost  per  ton  ot 
HC+NOx 


Without  fuel 
savings 


With  fuel 
savings 


Discounted  cost  per  ton 
of  CO 


Wittiout  tuel 
savings 


With  fuel 
savings 


Large  SI  (Composite  ot  all  fuels) 
Large  SI  (Composite  of  all  fuels) 

Snowmobiles 

Snowmobiles 

ATVs  

ATVs  

Off-highway  motorcycles 

Manne  diesel 

Aggregate 


2004 
2007 
2006 
2010 
2006 
2009 
2006 
2006 


3.14 
0.56 
1.18 
0.32 
0.88 
0.09 
0.37 
0.68 


$220 
80 


70 
550 
310 
580 

140 


$0 
80 


$50 
670 


0 
550 
110 
580 

0 


100 


$50 

0 


'HC+NOx  reductions,  except  snowmobiles  which  are  CO  reductions. 


D.  Additional  Benefits 

For  most  of  the  engine  categories 
contained  in  today's  proposal,  we 
expect  there  will  be  a  fuel  savings  as 
manufacturers  redesign  their  engines  to 
comply  with  the  proposed  standards. 
For  ATVs  and  off-highway  motorcycles, 
the  fuel  savings  will  be  realized  as 
manufacturers  switch  from  2-stroke  to  4- 
stroke  technologies.  For  snowmobiles, 
the  fuel  savings  will  be  realized  as 
manufacturers  switch  some  of  their 
engines  to  more  fuel  efficient  2-stroke 
technologies  and  some  of  their  engines 
to  4-stroke  technologies.  For  Large  SI 
engines,  the  fuel  savings  will  be  realized 
as  manufacturers  adopt  more 
sophisticated  and  more  efficient  fuel 
systems.  This  is  true  for  all  fuels. 
Overall,  we  project  the  fuel  savings 
associated  with  the  anticipated  changes 
in  technology  would  be  about  7,30 
million  gallons  per  year  once  the 
program  is  fully  phased  in.  These 
savings  are  factored  into  the  calculated 
costs  and  costs  per  ton  of  reduced 
emissions,  as  described  above. 

The  controls  in  this  rule  are  a  cost- 
effective  means  of  obtaining  reductions 
in  NO\.  NMHC  and  CO  emissions.  A 
related  subject  concerns  the  value  of  the 
health  and  welfare  benefits  these 
reductions  might  produce.  While  we 
have  not  conducted  a  formal  benefit- 
cost  analysis  for  this  rule,  we  believe  the 
benefits  of  this  rule  clearly  will  greatly 
outweigh  any  cost. 

Ozone  causes  a  range  of  health 
problems  related  to  breathing,  including 
chest  pain,  coughing,  and  shortness  of 
breath.  Exposure  to  PM  {including 
secondary  PM  formed  in  the  atmosphere 
from  NOx  and  NMHC  emissions)  has 
been  associated  in  epidemiological 
studies  with  premature  death,  increased 
emergency  room  visits,  and  increased 
respiratory  symptoms,  and  exacerbation 
of  existing  cardio-pulmonary  disease. 
Children,  the  elderly,  and  individuals 
with  pre-existing  respiratory  conditions 


are  most  at  risk  regarding  both  nzime 
and  PM   In  addition,  ozone  and  PM 
adversely  affect  the  environment  in 
various  ways,  including  crop  damage 
acid  rain,  and  visibility  impairment   A 
discussion  of  the  health  and  welfare 
effects  from  ozone  and  PM  can  be  found 
in  Section  II  of  this  preamble  Interested 
readers  should  also  refer  to  Chapter  1  ni 
the  Draft  Regulator^'  Support  Document 
for  this  rule  and  Chapter  2  of  EPA  s 
■Regulatory  Impact  Analysis;  Hpa\v- 
Duty  Engine  and  Vehicle  Standards  and 
Highway  Diesel  Fuel  Sulfur  Control 
Requirements.""'" 

In  two  recent  mobile-source  control 
rules,  for  light-duty  vehicles  (the  Tier  2' 
Casoline  Sulfur  rule)  and  for  highway 
heavv-duty  engines  and  diesel  fuel   we 
conducted  a  full  analysis  nf  the 
expected  benefits  once  those  niles  are 
fully  implemented.  These  rules,  whu  h 
primarily  reduced  NO\  and  NMH(" 
emissions,  were  seen  to  yield  health  and 
welfare  benefits  far  exceeding  the  cost.s 
EPA  projected  that  besides  reducing 
premature  mortalitv,  these  rules  will 
reduce  chronic  bronchitis  cases, 
hospital  admissions  for  respiratorv  and 
cardiovascular  causes,  asthma  attacks 
and  other  respiratory  svmptoms 
emergency  room  visits  for  asthma 
attacks,  acute  bronchitis,  work  loss 
days,  minor  restricted  activity  davs,  and 
decreased  worker  productivity 

The  majority  of  the  benefits  from 
those  recent  rules  were  due  to  their  N(  )\ 
and  NMHC  emission  reductions  (;i\  en 
the  similarities  in  pollutants  being 
controlled,  we  would  expect  this  rule  tn 
produce  similar  benefits  per  ton  of 
emission  reduction.  Since  the  cost  per 
ton  of  emission  reduction  for  this  rule 


"^'' Ki'giilaton.  Iiiipai  t  .\MrthMs  HiMX\-ni!t\ 
Enginn  and  \  fhii  \c  .Stanilard'.  and  HiKhw.iv  DIpshI 
Fuel  .Sulfur  (.ontrul  Rc<|uiri>mriils.  liiK  umt  ii' 
EP.A42()-K-()0-fl2(v  !'><■(  rnitHT  2(KK)    l)<K,U't  Nik  1 
2000-01.  tJ<x  umrnt  \ci   11-A-l  *   Thi^  document  is 
alsd  availatile  at  http.. .  »»"« .e}M.^\  otaq/ 
dit'sel  htmodocuments. 


is  substantially  lower  than  that  for  the 
two  previous  rules,  we  would  expect  an 
e\  en  more  favorable  benefit-cost  ratio 

Thus,  we  believe  that  the  value  of  the 
health  and  welfar-  S.  nefits  of  this  rule 

would  substantialK  nutweiph  any  cost. 

X.  Public  Participation 

We  request  i omnient  on  all  aspects  of 
this  proposal  This  section  describes 

how  v;ni  ran  partii  ipate  in  this  process. 

A   How  /'"  /  Siihn}i!  i  nmments? 

We  are  (i[)eiuiii:  a  tnrmal  comment 
period  bv  p\i()iistiirit;  tin-  document.  We 
will  a(  I  e[)t  (  liiiinirnt^  fir  the  period 
indicated  under  DATES  .i!-\  >    If  you 
have  an  interest  in  ttie  pruer.iin 
described  in  thi--  <ii><  mncnt    i-.  ■ 
encourage  \nu  in  ■  I  iiini''ii'     ii  iin 
aspect  of  this  ruleinakirm  \Vi  request 
(  nmment  on  various  topics  throughout 
this  proposal. 

We  attempted  to  incorporate  all  the 
(  nmments  received  in  response  to  the 
.■\d\an(  e  \nti(  e  nf  Proposed 
Ruleinakini;  ttinugh  not  all  comments 
are  addressed  directly  m  this  document, 
.Anyone  who  has  submitted  comments 
nn  the  Advance  Notice,  or  any  previous 
piihln  atioiiv  related  to  this  proposal, 
and  feeN  that  thnse  i  nmments  have  not 
been  aiiequateh  aiiiiressed  is 
encouraged  to  resubmit  comments  as 
appropriate 

Vnur  (  oiiinieiit^  .\  ill  be  most  useful  if 
\  nu  inc  lude  apprnpi  i.itr  ind  detailed 
supporting  ratinnale,  d.it.i,  and  analysis. 
If  you  disagree  with  part*-  of  the 
[)rnposed  program   \n  e  eiuourage  you  to 
suggest  and  anah/t   alternate 
approaches  ti i  meetmi:  the  air  quality 
goals  described  m  th:^  pfoposal.  You 
should  send  ail  (  (ihim  iiis.  except  those 
contaiiui.g  prn|!rietar\  infnrriiation,  to 
our  Air  I)n(  ket  i.see  ADDRESSES)  before 
the  end  of  the  comment  period. 

if  you  submit  |irnprietar\"  information 
for  our  (  nnsi(ieratinn   \ uu  should 
clearh  >-(.p,ir,)ti  it  imm  other  comments 


51172 


Federal  Register/ Vol.  66,  No.  194 /Friday.  October  5.  2001 /Proposed  Rules 


by  labeling  it  "Confidential  Business 
Information."  You  should  also  send  it 
directly  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  instead  of  the  public  docket. 
This  will  help  ensure  that  no  one 
inadvertently  places  proprietar\' 
information  in  the  docket.  If  you  want 
us  to  use  your  confidential  information 
as  part  of  the  basis  for  the  final  rule,  vnu 
should  send  a  nonconfidential  versie)n 
of  the  document  summarizing  the  key 
data  or  information.  We  will  disclose 
information  covered  by  a  claim  of 
confidentiality  only  through  the 
application  of  procedures  described  in 
40  CFR  part  2.  If  you  don't  identify- 
information  as  confidential  when  we 
receive  it.  we  may  make  it  available  to 
the  public  without  notifying  you. 

B  Will  There  Be  a  Public  Hearing'' 

We  will  hold  a  public  hearing  in  th^- 
Washington.  DC  area  on  October  24  and 
a  second  public  hearing  in  Denver.  CO 
on  October  31   The  hearings  will  start  at 
9:30  am  and  continue  until  everyone 
has  had  a  chance  to  speak. 

If  you  would  like  to  present  testimonv 
at  a  public  hearing,  we  ask  that  you 
notify  the  contact  person  listed  above  at 
least  ten  days  before  the  hearing  You 
should  estimate  the  time  you  will  need 
for  your  presentation  and  identify  any 
needed  audio/visual  equipment.  We 
suggest  that  you  bring  copies  of  your 
statement  or  other  material  for  the  EPA 
panel  and  the  audience  It  would  also  be 
helpful  if  you  send  us  a  copy  of  your 
statement  or  other  materials  before  the 
hearing 

We  will  make  a  tentative  schedule  for 
the  order  of  testimony  based  cm  the 
notifications  we  receive.  This  schedule 
will  be  available  on  the  morning  of  each 
hearing.  In  addition,  we  will  reserve  a 
block  of  time  for  anyone  else  in  the 
audience  who  wants  to  give  testimony 


We  will  conduct  the  hearing 
informally,  and  technical  rules  of 
evidence  won't  apply.  We  will  arrange 
for  a  written  transcript  of  the  hearing 
and  keep  the  official  record  of  the 
hearing  open  for  30  days  to  allow  you 
to  submit  supplementary  information. 
't'ou  may  make  arrangements  for  copies 
of  the  transcript  directly  with  the  court 
reporter. 

XI.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulaton'  Analysis  (Executive  Order 

12866] 

Under  E.xecutive  Order  12866  (58  FR 
51735.  (Jctober4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant  '  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  fjf  this  Executive  Order. 
The  Executive  Order  defines  a 

significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  mav: 

•  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  Local,  or  Tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency: 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof:  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  m  the  Executive  Order, 

.■\  Draft  Keguiatorv  Support  Document 
has  been  prepared  and  is  available  in 
the  docket  for  this  rulemaking  and  at  the 
internet  address  listed  under  ADDRESSES 


above.  This  action  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  Executive  Order  12866. 
Estimated  annual  costs  of  this 
rulemaking,  which  proposes  standards 
for  engines  in  four  distinct  categories, 
are  estimated  to  be  Si 84  million  per 
year,  thus  this  proposed  rule  is 
considered  economically  significant. 
Written  comments  from  OMB  and 
responses  from  EPA  to  OMB  comments 
are  in  the  public  docket  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act  (RFAj.  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

1 .  Overview 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meet  the  definition  for  business 
based  on  SBA  size  standards  (see  table 
below);  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
orgar^ization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  following 
table  provides  an  overview  of  the 
primary  SBA  small  business  categories 
potentially  affected  by  this  regulation. 


Primary  SBA  Small  Business  Categories  Potentially  Affected  by  This  Proposed  Regulation 


Industry 


NAICS-"         Defined  by  SBA  as  a 
codes  small  business  it'' 


Motorcycles  and  motorcycle  parts  manutacturers 

Snowmobile  and  ATV  manutacturers  

Independent  Commercial  Importers  of  Vehicles  and  parts 

Nonroad  SI  engines  

Internal  Combustion  Engines  

Boat  Building  and  Repainng  

Fuel  Tank  Manutacturers     


336991  <500  employees. 

336999  <500  employees. 

421110  <1 00  employees. 

333618  <1,000  employees 

3336 18  <  1 ,  000  employees 

336612  <500  employees. 

33621 1  <1 .000  employees. 


'  North  Amencan  Industry  Classification  System 

"According  to  SBA  s  regulations  (13  CFR  part  121)   businesses  witti  no  more  than  the  listed  number  of  employees  or  dollars  in  annual  re- 
ceipts are  constdered    small  entities    tor  purposes  ot  a  regulatory  flexibility  analysis 
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2.  Background 

In  accordance  with  Section  603  of  the 
RFA,  EPA  prepared  an  initiaJ  regulatorv' 
flexibility  analysis  (IRFA)  that  examines 
the  impact  of  the  proposed  rule  on  small 
entities  along  with  regulatory 
alternatives  that  could  reduce  that 
impact.  The  IRFA  is  available  for  review 
in  the  docket  and  is  summarized  below. 

The  process  of  establishing  standards 
for  nonroad  engines  began  in  1991  with 
a  study  to  determine  whether  emissions 
of  carbon  monoxide  (CO),  oxides  of 
nitrogen  (  NOx),  and  volatile  organic 
compounds  (VOCs)  from  new  and 
existing  nonroad  engines,  equipment, 
and  vehicles  are  significant  contributors 
to  ozone  and  CO  concentrations  in  more 
than  one  area  that  has  failed  to  attain 
the  national  ambient  air  quality 
standards  for  ozone  and  CO."*"^^  In  1994. 
EPA  finalized  its  finding  that  nonroad 
engines  as  a  whole  "are  significant 
contributors  to  ozone  or  carbon 
monoxide  concentrations"  in  more  than 
one  ozone  or  carbon  monoxide 
nonattainment  area."'" 

Upon  this  finding,  the  Clean  Air  Act 
(CAA  or  the  Act)  requires  EPA  to 
establish  standards  for  all  classes  or 
categories  of  new  nonroad  engines  that 
cause  or  contribute  to  air  quality 
nonattainment  in  more  than  one  ozone 
or  carbon  monoxide  (CO)  nonattainment 
area.  Since  the  finding  in  1994,  EPA  has 
been  engaged  in  the  process  of 
establishing  programs  to  control 
emissions  from  nonroad  engines  used  in 
many  different  applications.  Nonroad 
categories  already  regulated  include: 

•  Land-based  compression  ignition 
(CI)  engines  (e.g.,  farm  and  construction 
equipment). 

•  Small  land-based  spark-ignition  (SI) 
engines  (e.g.,  lawn  and  garden 
equipment,  string  trimmers). 

•  Marine  engines  (outboards, 
personal  watercraft,  CI  commercial,  CI 
engines  <37kW). 

•  Locomotive  engines. 

On  December  7,  2000,  EPA  issued  an 
Advance  Notice  of  Proposed* 
Rulemaking  (ANPRM).  As  discussed  in 
the  ANPRM,  the  proposal  under 
development  will  be  a  continuation  of 
the  process  of  establishing  standards  for 
nonroad  engines  and  vehicles,  as 
required  by  CAA  section  213(a)(3).  If,  as 
expected,  standards  for  these  engines 
and  vehicles  are  established,  essentially 
all  new  nonroad  engines  will  be 


requited  to  meet  emissions  control 
requirenftents.  The  proposal  being 
developed  covers  compression-ignition 
recreational  marine  engines  It  alsr) 
covers  several  nonroad  spark  ignition 
(SI)  engine  applications,  as  follows; 

•  Land-based  recreational  engines  (for 
example,  engines  used  in  snowmobiles. 
off-highway  motorcycles,  and  all-tprrain 
vehicles  (ATVs)). 

•  Marine  sterndrive  and  inboard  (SD/ 
I)  engines  and  boats  powered  by  SI 
marine  engines."*^ 

•  Land-based  engines  rated  over  19 
kW  (Large  SI)  (for  example,  engines 
used  in  forklifts):  this  categon.'  includes 
auxiliary  marine  engines,  which  are  not 
used  for  propulsion. 

EPA  found  that  the  nonroad  engines 
described  above  cause  or  contribute  to 
air  quality  nonattainment  in  more  than 
one  ozone  or  carbon  monoxide  [CO] 
nonattainment  area  "''*  CAA  seition  2}'^ 
(a)(3)  requires  EPA  to  establish 
standards  that  achieve  the  greatest 
degree  of  emissions  reductions 
achievable  taking  cost  and  other  factors 
into  account.  EPA  plans  to  propose 
emissions  standards  and  related 
programs  consistent  with  the 
requirements  of  the  Act 

In  addition  to  proposing  standards  for 
the  nonroad  vehicles  and  engines  noted 
above,  EPA  also  intends  to  review  EPA 
requirements  for  highway  motorcycles 
The  emissions  standards  for  highwa\ 
motorcycles  were  established  twenty- 
three  years  ago.  These  standards  allow 
motorcycles  to  emit  about  100  times  as 
much  per  mile  as  new  cars  and  light 
trucks.  California  recently  adopted  new 
emissions  standards  for  highway 
motorcycles,  and  new  standards  and 
testing  cycles  are  being  considered 
internationally.  There  may  be 
opportunities  to  reduce  emissions  in  a 
cost-effective  way. 

The  program  under  consideration  will 
cover  engines  and  vehicles  that  var\  in 
design  and  use.  and  many  readers  may 
only  be  interested  in  one  or  two  of  the 
applications.  There  are  various  ways 


"*  "Nonroad  Engine  and  Vehicle  Emission 
Studv — Report  and  Appendices,"  EPA-21.*i-201. 
November  1991  (available  m  .^ir  riocVet  .A-91-24) 
It  is  also  available  through  the  National  TtKhnical 
Information  Service,  referenced  as  (lo<  ument  PB 
92-126960. 

"•'  59  FR  31306  (July  1".  1994). 


"*.^s  a  shorthand  nutatHni  in  this  document,  we 
are  using  "recreational  marine  engines"  In  mean 
recreational  marme  diesel  engines  and  all  gasoline 
SD/1  engines,  even  though  some  ,SD'l  apphLaiimis 
could  be  rommertJial   We  are  similarU  using 
"re<:reational  boats"  to  mean  iK)ats  [Hiwered  t>\ 
recreational  marine  diesel  engines  as  well  as  all 
Ixials  powered  b\  gasoUne  engines,  even  IhiniKh 
some  gasoline  engine-powered  Ixuils  ma\  !>•■ 
commercial 

"'■'.See  Final  Finding,  "Contml  of  Emissions  from 
New  Nonroad  Spark-Ignition  Engines  Rated  above 
19  Kilowatts  and  New  Land-Based  Recreational 
Spark-lgnition  Engines    elsewhere  in  today's 
Federal  Register  for  EP.^  s  finding  for  Large  SI 
(Migines  and  recreational  \ehicles  EP.A's  findings 
for  marine  engines  are  lontained  in  hi  FR  'i2n8H 
IC)c:tober  4,  mthl  for  gasoline  e.igmes  and  M  IK 
73299  (Dec:emUT  2M,  1999)  foy  diesel  engines 


EPA  could  group  the  engines  and 
present  informatinn   For  purposes  of  the 
proposed  rule  EPA  has  chosen  to  group 
engines  bv  common  applications  (eg. 
recreational  land-t>ased  engines,  marine 
engines,  large  spark  ignition  engines 
used  in  commercial  applications). 

<   Summary-  of  Regulated  Small  Entities 

The  small  entities  directly  regulated 
by  this  proposed  rule  are  the  following: 

II.  Rp(  n-ational  Vehicles  (ATVs, 
snowmobiles,  and  off-highway 
motorcvrlesi  The  ATV  sector  has  the 
broadest  assortment  of  manufacturers 
There  are  seven  companies  representing 
n\er  95  percent  of  total  domestic  ATV 
sales  The  remaining  5  percent  come 
from  importers  who  tend  to  import 
inexpensive,  vouth-oriented  .'\T\'s  from 
("hina  and  other  Asian  nations.  We  have 
identified  21  small  companies  that  offer 
off-rodd  moton  vfies,  ATVs,  or  both 
j)rodu(  ts  .^nnual  unit  sales  for  these 
(  ompanies  can  range  from  a  few 
hundred  to  several  thousand  units  per 
year 

Base(i  on  available  industry 
information,  four  major  manufacturers, 
Arctic  C^\.  Bombardier  (also  known  as 
Ski-Doo).  Polaris,  and  Yamaha,  account 
for  over  99  percent  of  all  domestic 
snowmobile  sales  Thi'  riTii.nning  one 
percent  c:omes  from  \er\  small 
manufacturers  who  tend  to  specialize  in 
unique  and  high  performance  designs. 
We  have  identified  three  small 
manufacturers  of  snowmobiles  and  one 
potential  small  manufacturer  who  hopes 
to  produce  snowmobiles  within  the  next 
year 

Two  oi  these  manuid(  turers  iLrazs 
Mountain  and  Fast),  plus  the  potential 
newcomer  (Redline)  specialize  in  high 
performance  versions  of  standard 
recreational  snowmobile  types  (i.e., 
travel  and  mountain  sleds).  The  other 
manufacturer  (Fast  Trax)  produces  a 
unique  design,  which  is  a  scooter-like 
snowmobile  designed  to  be  ridden 
standing  up  Most  of  these 
manufacturers  huild  Jos';  than  50  units 
per  year 

/)  Highu(.i\SU-itony(:les  Of  the 
numerous  manufacturers  supplying  the 
US,  market  for  highway  motorcycles, 
Hcmda,  Harlev  Davidson   Yamaha. 
Kawasaki,  Suzuki,  ami  BMW  are  the 
largest,  accounting  for  95  percent  or 
more  of  the  total  US  sales  All  of  these 
( ompanies  except  Harley-Davidson  and 
BMW  also  manufacture  off-road 
motorcyc  les  and  ATVs  for  the  U,S. 
market  Harley-Davidson  is  the  only 
c  ompan\  manufacturing  highway 
motorcycles  exc  lusiveh  in  the  U.S.  for 
the  US  market 

Since  highyvay  raolui cycles  have  had 
to  meet  emission  standards  for  the  last 
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twenty  years,  EPA  has  good  information 
on  the  number  of  companies  that 
manufacture  or  market  highway 
motorcycles  for  the  U.S.  market  in  each 
model  year.  In  addition  to  the  big  si.x 
manufacturers  noted  above,  EPA  finds 
as  many  as  several  dozen  more 
companies  that  have  operated  in  the 
U.S.  market  in  the  last  couple  of  model 
years.  Most  of  these  are  U.S.  companies 
that  are  either  manufacturing  or 
importing  motorcycles,  although  a  few 
are  U.S.  affiliates  of  larger  companies  in 
Europe  or  Asia.  Some  of  the  US 
manufacturers  employ  only  a  few 
people  and  produce  only  a  handful  of 
custom  motorcycles  per  year,  while 
others  may  employ  several  hundred  and 
produce  up  to  several  thousand 
motorcycles  per  year. 

c.  Marine  Vessels.  Marine  vessels 
include  the  boat,  engine,  and  fuel 
system.  The  evaporative  emission 
controls  discussed  above  may  affect  the 
boat  builders  and/or  the  fuel  tank 
manufacturers.  Exhaust  emission 
controls  including  NTE  requirements,  as 
addressed  in  the  August  29,  1999  SBAR 
Panel  Report,  would  affect  the  engine 
manufacturers  and  may  affect  boat 
builders 

EPA  has  less  precise  information 
about  recreational  boat  builders  than  is 
available  about  engine  manufacturers 
EPA  has  utilized  several  sources, 
including  trade  associations  and 
Internet  sites  when  identifying  entities 
that  build  and/or  sell  recreational  boats 
EPA  has  also  worked  with  an 
independent  contractor  to  assist  in  the 
characterization  of  this  segment  of  the 
industry  Finally,  EPA  has  obtained  a 
list  of  nearly  1,700  boat  builders  known 
to  the  U.S.  Coast  Guard  to  produce  boats 
using  engines  for  propulsion.  At  least 
1,200  of  these  companies  install  engines 
that  use  gasoline  fueled  engines  and 
would  therefore  be  subject  to  the 
evaporative  emission  control  program 
discussed  above.  More  than  90%  of  the 
companies  identified  so  far  would  be 
considered  small  businesses  as  defined 
by  SB  A.  EPA  continues  to  develop  a 
more  complete  picture  of  this  segment 
of  the  industry  and  will  provide 
additional  information  as  it  becomes 
available. 

Based  on  information  supplied  by  a 
variety  of  recreational  boat  builders,  fuel 
tanks  for  boats  using  SI  marine  engines 
are  usually  purchased  from  fuel  tank 
manufacturers.  However,  some  boat 
builders  construct  their  own  fuel  tanks. 
The  boat  builder  provides  the 
specifications  to  the  fuel  tank 
manufacturer  who  helps  match  the  fuel 
tank  for  a  particular  application.  It  is  the 
boat  builder's  responsibility  to  install 
the  fuel  tank  and  connections  into  their 


vessel  design.  For  vessels  designed.to  be 
used  with  small  outboard  engines,  the 
boat  builder  mav  not  install  a  fuel  tank; 
therefore,  the  end  user  would  use  a 
portable  fuel  tank  with  a  connection  to 
the  engine. 

EPA  has  determined  that  total  sales  of 

tanks  for  gasoline  marine  applications  is 
approximately  .5.SO,000  units  per  year. 
The  market  is  broken  into 
manufacturers  that  produce  plastic 
tanks  and  manufacturers  that  produce 
aluminum  tanks  EPA  has  determined 
that  there  are  at  least  seven  companies 
that  make  plastic  fuel  tanks  with  total 
sales  of  approximately  440,000  units  per 
year.  EPA  has  determined  that  there  at 
least  four  companies  that  make 
aluminum  fuel  tanks  with  total  sales  of 
approximately  110.000  units  per  year. 
All  but  one  of  these  plastic  and 
aluminum  fuel  tank  manufacturers  is  a 
small  business  as  defined  under  SBA. 

EP.^  has  determined  that  there  are  at 
least  16  companies  that  manufacture  CI 
diesel  engines  for  recreational  vessels. 
Nearly  75  percent  of  diesel  engines  sales 
for  recreational  vessels  in  2000  can  be 
attributed  to  three  large  companies.  Six 
of  the  16  identified  companies  are 
considered  small  businesses  as  defined 
by  SBA.  Based  on  sales  estimates  for 
2000,  these  six  companies  represent 
approximately  4  percent  of  recreational 
marine  diesel  engine  sales.  The 
remaining  companies  each  comprise 
between  two  £md  seven  percent  of  sales 
for  2000. 

EPA  has  determined  that  there  are  at 
least  24  companies  that  manufacture 
SD/I  gasoline  engines  (including 
airboats  and  jet  boats)  for  recreational 
vessels.  Seventeen  of  the  identified 
companies  are  considered  small 
businesses  as  defined  by  SBA.  These  17 
companies  represent  approximately  6 
percent  of  recreational  gasoline  marine 
engines  sales  for  2000.  Approximately 
70-80  percent  of  gasoline  SD/I  engines 
manufactured  in  2000  can  be  attributed 
to  one  company.  The  next  largest 
company  is  responsible  for  about  10-20 
percent  of  2000  sales. 

d.  Large  Spark  Ignition  Engines.  EPA 
is  aware  of  one  engine  manufacturer  of 
Large  SI  engines  that  qualifies  as  a  small 
business.  This  company  plans  to 
produce  engines  that  meet  the  standards 
adopted  by  CARE  in  2004,  with  the 
possible  exception  of  one  engine  family, 
if  EPA  adopts  long-term  standards,  this 
would  require  manufacturers  to  do 
additional  calibration  and  testing  work. 
If  EPA  adopts  new  test  procedures 
(including  transient  operation),  there 
mav  also  be  a  cost  associated  with 
upgrading  test  facilities. 


4.  Potential  Reporting,  Record  Keeping, 
and  Compliance 

For  any  emission  control  program, 
EPA  must  have  assurances  that  the 
regulated  engines  will  meet  the 
standards.  Historically.  EPA  programs 
have  included  provisions  placing 
manufacturers  responsible  for  providing 
these  assurances.  The  program  that  EPA 
is  considering  for  manufacturers  subject 
to  this  proposal  may  include  testing, 
reporting,  and  record  keeping 
requirements.  Testing  requirements  for 
some  manufacturers  may  include 
certification  (including  deterioration 
testing),  and  production  line  testing. 
Reporting  requirements  would  likely 
include  test  data  and  technical  data  on 
the  engines  including  defect  reporting. 
Manufactiirers  would  likely  have  to 
keep  records  of  this  information. 

5.  Related  Federal  Rules 

The  Panel  is  aware  of  several  other 
current  Federal  rules  that  relate  to  the 
proposed  rule  under  development. 
During  the  Panel's  outreach  meeting, 
SERs  specifically  pointed  to  Consumer 
Product  Safety  Commission  (CPSC) 
regulations  covering  ATVs,  and  noted 
that  they  may  be  relevant  to  crafting  an 
appropriate  definition  for  a  competition 
exclusion  in  this  category.  The  Panel 
recommends  that  EPA  continue  to 
consult  with  the  CPSC  in  developing  a 
proposed  and  final  rule  in  order  to 
better  understand  the  scope  of  the 
Commission's  regulations  as  they  may 
relate  to  the  competition  exclusion. 

Other  SERs,  representing 
manufacturers  of  marine  engines,  noted 
that  the  U.S.  Coast  Guard  regulates 
vessel  tanks,  most  notably  tank  pressure 
and  anti-siphoning  requirements  for 
carburetted  engines.  Tank 
manufacturers  would  have  to  take  these 
requirements  into  account  in  designing 
evaporative  control  systems.  The  Panel 
recommends  that  EPA  continue  to  work 
with  the  Coast  Guard  to  evaluate  the 
safety  implications  of  any  proposed 
evaporative  Amissions  standards  and  to 
avoid  interference  with  Coast  Guard 
safety  regulations. 

The  Panel  is  also  aware  of  other 
Federal  rules  that  relate  to  the  categories 
that  EPA  would  address  with  the 
proposed  rule,  but  are  not  likely  to 
affect  policy  considerations  in  the  rule 
development  process.  For  example, 
there  are  now  EPA  noise  standards 
covering  off-road  motorcycles;  however, 
EPA  expects  that  most  emission  control 
devices  are  likely  to  reduce,  rather  than 
increase,  noise,  and  that  therefore  the 
noise  standards  are  not  likely  to  be 
important  in  developing  a  proposed 
rule. 
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OTAQ  is  currenUy  developing  a 
proposal  that  would  revise  the  rule 
assigning  fees  to  be  paid  by  parties 
required  to  certify  engines  in  return  for 
continuing  Government  oversight  and 
testing.  Among  other  options.  EPA 
could  propose  to  extend  the  fee 
structure  to  several  classes  of  non-road 
engines  for  which  requirements  are 
being  established  for  the  first  time  under 
the  Recreation  Rule.  The  Panel 
understands  that  EPA  will  carefully 
examine  the  potential  impacts  of  the 
Fees  Rule  on  small  businesses.  The 
Panel  also  notes  that  EPA's  Office  of  Air 
Quality.  Planning,  and  Standards 
(OAQPS)  is  preparing  a  Maximum 
Achievable  Control  Technology*'  (MACT) 
standard  for  Engine  Testing  Facilities, 
which  is  a  related  matter. 

6.  Significant  Panel  Findings 

The  Panel  considered  a  wide  range  of 
options  and  regulatory  alternatives  for 
providing  small  businesses  with 
flexibility  in  complying  with  the 
proposed  emissions  standards  and 
related  requirements.  As  part  of  the 
process,  the  Panel  requested  and 
received  comment  on  several  ideas  for 
flexibility  that  were  suggested  by  SERs 
and  Panel  members.  The  major  options 
recommended  by  the  Panel  are 
summarized  below.  The  complete  set  of 
recommendations  can  be  found  in 
Section  9  of  the  Panel's  full  Report. 

Many  of  the  flexible  approacnes 
recommended  by  the  Panel  can  be 
applied  to  several  of  the  equipment 
categories  that  would  potentially  be 
affected  by  the  proposed  rule  EPA  is 
developing.  These  approaches  are 
identified  in  Table  1 .  First  Tier 
Flexibilities:  Based  on  consultations 
with  SERs,  the  Panel  believes  that  the 
first  four  provisions  in  Table  1  are  likely 
to  provide  the  greatest  flexibility  for 
many  small  entities.  These  provisions 
are  likely  to  be  most  valuable  because 
they  either  provide  more  time  for 
compliance  (e.g..  additional  leadtime 
and  hardship  provisions)  or  allow  for 
certification  of  engines  based  on 
particular  engine  designs  or  certification 
to  other  EPA  programs.  Second  Tier 
Flexibilities:  The  remaining  four 
approaches  have  the  potential  to  reduce 
near-term  and  even  long-term  costs  once 
a  small  entity  has  a  product  it  is 
preparing  to  certify.  These  are  important 
in  that  the  costs  of  testing  multiple 
engine  families,  testing  a  fraction  of  the 
production  line,  and/or  developing 
deterioration  factors  can  be  significant. 
Small  businesses  could  also  meet  an 
emission  standard  on  average  or 
generate  credits  for  producing  engines 
which  emit  at  levels  below  the  standard: 
these  credits  could  then  be  sold  to  other 


manufacturers  for  compliance  or  banked 
for  use  in  future  model  years. 

During  the  consultation  process,  it 
became  evident  that,  in  a  few  situatlon.•^ 
it  could  be  helpful  to  small  entities  if 
unique  provisions  were  available.  Five 
such  provisions  are  described  below. 

a.  Snowmobiles.  The  Panel 
recommends  EPA  seek  comment  on  a 
provision  which  would  allow  small 
snowmobile  manufacturers  to  petition 
EPA  for  a  relaxed  standard  for  nnp  m 
more  engine  families,  up  to  300  engines 
per  year,  until  the  family  is  retired  or 
modified,  if  such  a  standard  is 
justifiable  based  on  the  criteria 
described  in  the  Panel  report 

b.  ATI's  and  Off-road  Motnrcvclfs 
The  Panel  recommends  that  the 
hardship  provision  for  AT\'s  and  off- 
road  motorcycles  allow  hardship  rcliff 
to  be  reviewed  annually  for  a  period 
that  EPA  anticipates  will  likely  be  nn 
more  than  two  years  in  order  for 
importers  to  obtain  complying  prt^ducls 

r  Large  SI.  The  Panel  recommcnd.'- 
that  small  entities  be  granted  the 
flexibility  initially  to  reclassify  a  small 
number  of  their  small  displarfment 
engines  into  EPA's  small  spark-ignition 
engine  program  (40  CFR  90)  Small 
entities  would  be  allowed  to  use  thosf* 
requirements  in  lieu  of  the  requirpments 
EPA  intends  to  propose  for  large 
entities, 

d.  Marine  Vessel  Tanks  Most  of  thi^ 
sector  involves  small  fuel  tank 
manufacturers  and  small  boat  builders 
The  Panel  recommends  that  the  program 
be  structured  with  longer  lead  times  and 
an  early  credit  generation  program  to 
enable  the  fuel  tank  manufacturers  to 
implement  controls  on  tanks  on  a 
schedule  consistent  with  their  normal 
turnover  of  fuel  tank  molds 

e.  Highway  Motonvrles  The 
California  Air  Resources  Board  (CARBi 
has  found  that  California's  Tier  2 
standard  is  potentially  infeasible  for 
small  manufacturers  Therefore,  the 
Panel  recommends  that  EPA  delav 
making  decisions  on  the  applicabilit\  to 
small  businesses  of  Tier  2  or  other  such 
revisions  to  the  federal  regulations  until 
California's  2006  re\iew  is  complete 

7.  Summary  of  SBREFA  Process  and 
Panel  Outreach 

As  required  bv  section  609(b)  of  the 
RFA,  as  amended  by  SBREFA.  EPA 
conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  small  entities  that  potentially 
would  be  subject  to  the  rule's 
requirements. 

On  May  3,  2001.  EPA  s  Small 
Business  Advocacy  Chairperson 


convened  this  Panel  under  Section 
609(b)  of  the  Regulators  Flexibility  Act 
(RFA)  as  amended  bv  the  Small 
Business  Regulatory  Enfnrc  nnent 
Fairness  Act  of  1996  ISBRLFA).  In 
addition  to  the  Chair  the  Panel 
consisted  of  the  Diredor  oi  the 
.Assessment  and  Standards  Division 
(ASD)  within  EPA's  Office  of 
Transportation  and  Air  Quality,  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  the 
Deput\  .Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
\Mthiii  the  Office  of  Management  and 
Budget  As  part  of  the  SEAR  process, 
the  Panel  met  with  small  entity 
representatives  (SERs)  to  discuss  the 
potential  emission  standards  and,  in 
addition  to  the  or  t!  <  omments  from 
SERs.  the  Panel  sijlu.ited  written  input. 
In  the  months  preceding  the  Panel 
process  V.]\\  I  inducted  outreach  with 
small  entitle-,  frim  each  of  the  five 
sec  tors  a--  lies,  nhed  above.  On  May  18, 
jot))   the  r.inei  distributed  an  outreach 
p.)(  ka^e  1^   the  SFRs  On  May  30  and  31, 
JDOl    the  Pan(>l  riiet  with  SERs  to  hear 
their  comments  on  preliminary 
alternatives  for  regulatory'  flexibility  and 
related  information  The  Panel  also 
re(  ei\  ed  written  (  omments  from  the 
SERs  in  response  to  the  discussions  at 
this  meeting  and  the  nufro.irh  m.iterials. 
The  Panel  asked  SFRv  t'   r\  ,i,  ...i.   how 
they  would  he  affei  led  imsii  i  r,  \,iriety 
of  regulatory  ajijtroai  he^   .i;.ii  ;■    firovide 
advice  and  reconirnemi.iti    n^  niMrding 
earh'  ideas  for  all''rn.it;\  r^  !l;,,i  wnuld 
provide  ne\il)ilit\  ii'  , 111. ire--  !ti.-ii 
(  oraplianc  e  burden 

SFRs  repirescntiii^  i  i 'nip.iiii''"-  'ii  each 
of  the  se(  tors  addresM'ii  t;\  'in'  I'.ioel 
raised  i  oni  ems  about  the  potential  costs 
of  (  ompi\  in^  with  the  rules  under 
dev*'lo[)ment   f-or  \hv  most  part,  their 
concerns  were  focused  on  two  issues: 
( 1 )  The  difficulty  (and  added  cost)  that 
they  would  face  in  complying  with 
certification  requirements  associated 
with  the  standards  EPA  is  developing. 
and  (2)  the  cost  of  nn  eimg  the  standards 
r\  ed  that  these 


themselves  SERs  (t 
I  nsts  would  incluoi 

I  (ist  (if  depji:\  in^:  ri" 
and  de\  elnpiiieii!    >' 
tooling/retooliiik;  ^i 
new  engine  desi^n^ 
Uduld  ne«'d  ti  i  he  ,id 


ttn  lijipnrlunity 
.:     -  f   r  research 

.,p>-liil;l..res  for 

d  the  added  cost  of 
r  other  parts  that 

(led  to  equipment 


HI  order  to  meet  FF,-\  emission 
standards  In  addition,  in  each  category, 
the  SERs  noted  that  small  manufacturers 
(and  in  the  case  of  one  category-,  small 
importersj  have  fewer  resources  and  are 
therefon'  less  well  equipped  to 
undertake  these  iiev\  ,«(  ti\  ities  and 
expenditures   }- urttierini  in-   because 
their  produi  t  lines  lend  to  be  smaller. 
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any  additional  fixed  costs  must  be 
recovered  over  a  smaller  number  of 
units.  Thus,  absent  any  provisions  to 
address  these  issues,  new  emission 
standards  are  likely  to  impose  much 
more  significant  adverse  effects  on  small 
entities  than  on  their  larger  competitors 

The  Panel  discussed  each  of  the 
issues  raised  in  the  outreach  meetings 
and  in  written  comments  by  the  SERs. 
The  Panel  agreed  that  EPA  should 
consider  the  issues  raised  by  the  SERs 
and  that  it  would  be  appropriate  for 
EPA  to  propose  and/or  request  comment 
on  various  alternative  approaches  to 
address  these  concerns  The  Panel's  key 
discussions  centered  around  the  need 
for  and  most  appropriate  types  of 
regulatory  compliance  alternatives  for 
small  businesses.  The  Panel  considered 
a  variety  of  provisions  to  reduce  the 
burden  of  complymg  with  new  emission 
standards  and  related  requirements. 
Some  of  these  provisions  would  apply 
to  all  companies  (eg.,  averaging, 
banking,  and  trading),  while  others 
would  be  targeted  at  the  unique 
circumstances  faced  by  small 
businesses.  A  complete  discussion  of 
the  regulatory  alternatives 
recommended  by  the  Panel  can  be 
found  in  the  Final  Panel  Report  Copies 
of  the  Final  Report  can  be  found  in  the 
docket  for  this  rulemaking  or  at 
www.epa.gov/sbrefa.  Summaries  of  the 
Panel's  recommended  alternatives  for 
each  of  the  sectors  subject  to  this  action 
can  be  found  in  the  respective  sections 
of  the  preamble. 

As  required  bv  section  609(b)  of  the 
RFA.  as  amended  by  SBREFA.  EPA  also 
conducted  outreach  to  small  entities 
and  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  of  representatives 
of  the  small  entities  that  potentially 
would  be  subject  to  the  rule's 
requirements.  EPAs  Small  Business 
Advocacy  Chairperson  convened  this  on 
May  3.  2001.  In  addition  to  the  C;hair 
the  Panel  consisted  of  the  Director  of  thf' 
Assessment  and  Standards  Division 
(ASD)  within  EPAs  Office  of 
Transportation  and  Ait  Quality,  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  the 
Deputy  .Administrator  of  the  Office  of 
Information  and  Regulator\'  Affairs 
within  the  Office  of  Management  and 
Budget. 

The  proposal  being  developed  covers 
diesel  engines  used  in  recreational 
marine  applications.  It  also  covers 
several  nonroad  spark  igniticm  (SI) 
engine  applications,  as  follows: 

•  Land-based  recreational  engines  (for 
example,  engines  used  in  snow^mobiles, 
off-highway  motorcycles,  and  all-terrain 
vehicles  (ATVs)), 


•  Marine  sterndrive  and  inboard  (SD/ 
I)  engines  and  boats  powered  b\  SI 
marine  engines, 

•  Land-based  engines  rated  over  19 
k'V  (Large  SI)  (for  example,  engines 
used  in  forklifts);  this  categon,'  includes 
auxiliarv  marine  engines,  which  are  not 
used  for  propulsion. 

In  addition  to  the  nonroad  vehicles 
and  engines  noted  above,  EPA  also 
intends  to  update  EPA  requirements  for 
highwav  motorcycles  Finally,  the 
proposal  being  developed  included 
evaporative  emission  control 
requirements  for  gasoline  fuel  tanks  and 
systems  used  on  marine  vessels. 

The  Panel  met  with  Small  Entity 
Representatives  (SERs)  to  discuss  the 
potential  emissions  standards  and.  in 
addition  to  the  oral  comments  from 
SERs,  the  Panel  solicited  written  input. 
In  the  months  preceding  the  Panel 
process.  EPA  conducted  outreach  with 
small  entities  from  each  of  the  five 
sectors  as  described  above.  On  May  18, 
2001.  the  Panel  distributed  an  outreach 
package  to  the  SERs.  On  May  30  and  31, 
2001,  the  Panel  met  with  SERs  to  hear 
their  comments  on  preliminary  options 
for  regulatory'  flexibility  and  related 
information.  The  Panel  also  received 
written  comments  from  the  SERs  in 
response  to  the  discussions  at  this 
meeting  and  the  outreach  materials.  The 
Panel  asked  SERs  to  evaluate  how  they 
would  be  affected  under  a  variety  of 
regulatory  approaches,  and  to  provide 
advice  and  recommendations  regarding 
early  ideas  to  provide  flexibility.  See 
Section  8  of  the  Panel  Report  for  a 
complete  discussion  of  .SER  comments, 
and  Appendices  A  and  B  for  summaries 
of  SER  oral  comments  and  SER  written 
comments. 

Consistent  with  the  RFA/SBREFA 
requirements,  the  Panel  evaluated  the 
assembled  materials  and  small-entity 
comments  on  issues  related  to  the 
elements  of  the  IRFA.  A  copy  of  the 
Panel  report  is  included  in  the  docket 
for  this  proposed  rule.  The  following  are 
Panel  recommendations  adopted  by  the 
Agency.  Please  note  all  Panel 
recommendations  were  adopted  for  this 
proposal. 

a.  Hflfitfd  Fedtral  Rules.  The  Panel 
rec;ominends  that  EPA  continue  to 
consult  with  the  CPSC  in  developing  a 
proposed  and  final  rule  in  order  to 
better  understand  the  scope  of  the 
Commission's  regulations  as  they  may 
relate  to  the  competition  exclusion.  In 
addition,  the  Panel  recommends  that 
EPA  continue  to  work  with  the  Coast 
Guard  to  evaluate  the  safety 
implications  of  any  proposed 
evaporative  emissions  standards  and  to 
avoid  interference  with  Coast  Guard 
safety  regulations. 


b.  Regulatory  Flexibility  Alternatives. 
The  Panel  recommends  that  EPA 
consider  and  seek  comments  on  a  wide 
range  of  alternatives,  including  the 
flexibility  options  described  below. 

c.  Large  SI  Engines.  The  Panel 
recommends  that  EPA  propose  several 
possible  provisions  to  address  concern 
that  the  new  EPA  standards  could 
potentially  place  small  businesses  at  a 
competitive  disadvantage  to  larger 
entities  in  the  industry.  These 
provisions  are  described  below. 

Using  Certification  and  Emissions 
Standards  from  Other  EPA  Programs. 
The  Panel  made  several 
recommendations  for  this  provision. 
First,  the  Panel  recommends  that  EPA 
temporarily  expand  this  arrangement  to 
allow  small  numbers  of  constant-speed 
engines  up  to  2.5  liters  (up  to  30  kW) 
to  be  certified  to  the  Small  SI  standards. 
Second,  the  Panel  further  recommends 
that  EPA  seek  comment  on  the 
appropriateness  of  limiting  the  sales 
level  of  300.  Third,  the  Panel 
recommends  that  EPA  request  comment 
on  the  anticipated  cap  of  30  kW  on  the 
special  treatment  provisions  outlined 
above,  or  whether  a  higher  cap  on 
power  rating  is  appropriate.  Finally,  the 
Panel  recommends  that  EPA  propose  to 
allow  small-volume  manufacturers 
producing  engines  up  to  30  kW  to 
certify  to  the  small  SI  standards  during 
the  first  3  model  years  of  the  program. 
Thereafter,  the  standards  and  test 
procedures  which  could  apply  to  other 
companies  at  the  start  of  the  program 
would  apply  to  small  businesses. 

Delay  of  Proposed  Standards.  If  EPA 
includes  a  second  phase  of  standards  in 
its  proposal,  the  Panel  recommends  that 
EPA  propose  to  delay  the  applicability 
of  these  standards  to  small-volume 
manufacturers  for  three  years  beyond 
the  date  at  which  they  would  generally 
apply  to  accommodate  the  possibility 
that  small  companies  need  to  undertake 
further  design  work  to  adequately 
optimize  their  designs  and  to  allow 
them  to  recover  the  costs  associated 
with  the  Phase  1  emission  standards 
that  EPA  is  contemplating. 

Production  Line  'Testing.  The  Panel 
made  several  recommendations  for  this 
provision.  First,  the  Panel  recommends 
that  EPA  adopt  provisions  that  allow 
more  flexibility  than  is  available  under 
the  California  Large  SI  program  or  other 
EPA  programs  generally  to  address  the 
concern  that  production-line  testing  is 
another  area  where  small-volume 
manufactiirers  typically  face  a  difficult 
testing  burden.  Second,  the  Panel 
recommends  that  EPA  allow  small- 
volume  manufacturers  to  have  a 
reduced  testing  rate  if  they  have 
consistently  good  test  results  from 
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testing  production-line  engines.  Finally, 
the  Panel  reconunends  that  EPA  allow 
small-volume  manufacturers  to  use 
alternative  low-cost  testing  options  to 
show  that  production-line  engines  meet 
emission  standards. 

Deterioration  Factors.  The  Panel 
recommends  that  EPA  allow  small- 
volume  manufacturers  to  develop  a 
deterioration  factor  based  on  available 
emissions  measurements  and  good 
engineering  judgement. 

Hardship  Provision.  The  Panel 
recommends  that  EPA  propose  two 
types  of  hardship  provisions  for  Large  SI 
engines.  First  the  Panel  recommends 
that  EPA  allow  small  businesses  to 
petition  EPA  for  additional  lead  time 
(e.g.,  up  to  3  years)  to  comply  with  the 
standards.  Second,  the  Panel 
recommends  that  EPA  allow  small 
businesses  to  apply  for  hardship  relief  if 
circumstances  outside  their  control 
cause  the  failure  to  comply  (i.e..  supply 
contract  broken  by  parts  supplier)  and  if 
the  failure  to  sell  the  subject  engines 
would  have  a  major  impact  on  the 
company's  solvency. 

d.  Off-Road  Motorcycles  and  All- 
Terrain  Vehicles  (ATVsj.  The  Panel 
made  the  following  recommendations 
for  this  subcategory. 

The  Panel  recommends  that  EPA 
propose  to  apply  the  flexibilities 
described  below  to  engines  produced  or 
imported  by  small  entities  with 
combined  off-road  motorcycle  and  ATV 
annual  sales  of  less  than  5,000  units  per 
model  year. 

The  Panel  recommends  that  EPA 
request  comment  on  the  appropriateness 
of  the  5,000  unit  per  model  year 
threshold. 

The  Panel  recommends  that  EPA 
request  comment  on  allowing  small 
entities  with  sales  in  excess  of  5,000 
units  to  certify  using  the  flexible 
approaches  described  below  for  a 
number  of  engines  equal  to  their  2000 
or  2001  sales  level. 

The  Panel  recommends  that  EPA 
describe  and  seek  comment  on  the  effect 
of  the  proposed  standard  on  these 
entities,  including  a  request  for  any  data 
and/or  related  studies  to  estimate  the 
extent  to  which  sales  of  their  products 
are  likely  to  be  reduced  as  a  result  of 
changes  in  product  price  that  are 
attributable  to  the  proposed  standards. 

The  Panel  recommends  that,  in  the 
final  rule,  EPA  assess  any  information 
received  in  response  to  this  request  for 
purposes  of  informing  the  final  rule 
decision  making  process  on  whether 
additional  flexibility  (beyond  that 
considered  in  this  report)  is  warranted. 

Additional  Lead-time  to  Meet  the 
Proposed  Standards.  First,  the  Panel 
reco  amends  that  EPA  propose  at  least 


a  two  year  delay,  but  seek  comment  on 
whether  a  larger  time  period  is 
appropriate  given  the  costs  of 
compliance  for  small  businesses  and  the 
relationship  between  importers  and 
their  suppliers  Second,  the  Panel 
recommends  that  EPA  provide 
additional  time  for  small  volume 
manufacturers  to  revise  their 
manufacturing  process,  and  would 
allow  importers  to  change  their  suppl\ 
chain  to  acquire  complying  products 
Third,  the  Panel  recommends  that  EPA 
request  comment  on  the  appropriatf 
length  for  a  delay  (lead-time) 

Design  Certification  First,  the  Panel 
recommends  that  EPA  propose  to  permit 
small  entities  to  use  design  certificatujn 
Second,  the  Panel  recommends  that 
EPA  work  with  the  Small  Entity 
Representatives  and  other  members  of 
the  industry  to  develop  appropriate 
criteria  for  such  design  based 
certification. 

Broaden  Engine  Families  The  Panel 
recommends  that  EPA  request  comment 
on  engine  family  flexibility  and 
conducting  design-based  certification 
emissions  testing. 

Production  Line  Testing  Waiver  The 
Panel  recommends  that  EPA  propose  to 
provide  small  manufacturers  and  small 
importers  a  w^aiver  from  manufacturer 
production  line  testing  The  Panel  also 
recommends  that  EPA  request  comment 
on  whether  limits  or  the  scope  of  this 
waiver  are  appropriate. 

Use  of  Assigned  Deterioration  Factors 
During  Certification.  The  Panel 
recommends  that  EPA  propose  to 
provide  small  business  with  the  option 
to  use  assigned  deterioration  factors. 

Using  Certification  and  Emissions 
Standards  from  Other  EPA  Programs 
The  Panel  recommends  that  EPA 
propose  to  provide  small  business  with 
this  flexibility  through  the  fifth  year  of 
the  proposed  program  and  request 
comment  on  which  of  the  alreadv 
established  standards  and  programs  arr 
believed  to  be  a  useful  certification 
option  for  the  small  businesses 

Averaging.  Banking,  and  Trading    The 
Panel  recommends  that  EP.^  propose  to 
provide  small  business  with  the  same 
averaging,  banking,  and  trading  program 
flexibilities  proposed  for  large 
manufacturers  and  request  comment  un 
how  the  provisions  could  be  enhanced 
for  small  business  to  make  them  more 
useful. 

Hardship  Provisions  The  Panel 
recommends  that  EPA  propose  two 
types  of  hardship  program  for  off-road 
motorcycles  and  AT\'s:  (1)  EPA  should 
allow  small  manufacturers  and  small 
importers  to  petition  EPA  for  limited 
additional  lead-time  to  comply  with  the 
standards;  and  (2)  allow  small 


manufacturers  ami  sni.iU  iiuii'iricrs  to 
applv  for  hardship  relief  if 
cirt  umstances  outside  their  control 
cause  the  failure  to  comply  (i.e.  supply 
contract  hrnkpn  h\  parts  supplier)  and  if 
failure  to  sell  thr  ^ubiect  engines  or 
vehicles  would  hd\i  d  major  impact  on 
the  companv  s  .sulvciiicy. 

The  Panel  also  recommends  that  EPA 
propose  both  aspects  of  the  hardship 
(jrovisions  for  small  off-road  motorcycle 
and  AT\'  manufac  turers  and  importers 
and  seek  comment  on  the 
im{)lementation  provisions. 

r  Marine  Vessels.  Burden  Reduction 
.^pproaches  Designed  for  Small  Boat 
Builders  and  Fuel  Tank  Manufacturers. 

Smooth  Transition  to  Proposed 
Standards  The  Panel  recommends  that 
EPA  propose  an  approach  that  would 
implement  any  evaporative  standards 
five  years  after  a  regulation  for  marine 
engines  takes  effect  The  Panel  also 
recommends  that  EPA  seek  comment  on 
this  five  vear  period  and  on  whether 
there  are  small  entities  whose  product 
line  IS  dominated  by  tanks  that  turn 
o\'pr  at  a  time  rate  sluwer  time  than  five 
\ears 

Design-Base(i  (ertification  The  Panel 
recommends  that  EF.^  propose  to  grant 
small  businesses  the  option  of  certifying 
til  the  evaporati\<  emission  performance 
rec^uirements  tiase.i  m  fuel  tank  design 
characteristics  that  reduce  emissions. 
The  Panel  also  rernmmends  that  EPA 
seek  comment  on  anil  i  niiMiier 
proposing  an  apf>roa<  h  that  would  allow 
manufacturers  tn  iisc  thi>-  averaging 
approach  uiti)  de-.i^n-  itberthan  those 
listed  in  the  final  rule. 

AWT  of  Emission  Credits  with  Design- 
Based  Certification.  The  Panel 
recommends  that  EPA  allow 
manufacturers  using  design-based 
c  ertification  to  generate  credits  The 
Panel  also  recommends  that  EPA 
provide  adequately  detailed  design 
specifications  and  associated  emission 
levels  for  several  technology  options 
that  could  be  used  to  certify. 

Broadly  Defined  Product  Certification 
Families.  The  Panel  recommends  that 
P'P,^  take  comment  on  the  need  for 
hrnadh  defined  emission  families  and 
how  these  families  should  be  defined. 

Hardship  Provisions.  The  Panel 
recommends  that  EPA  propose  two 
t\  [les  of  hardship  programs  for  marine 
engine  manufac  turers  and  fuel  tank 
manufacturers:  (1)  Allow  small 
businesses  to  petition  EPA  for 
additional  lead  time  to  comply  with  the 
standards;  and  (2)  allow  small 
businesses  to  apply  for  hardship  relief  if 
circumstances  outside  their  control 
cause  the  failure  to  comply  (i  e.  supply 
contract  broken  by  parts  supplier)  and  if 
the  failure  to  sell  the  subject  fuel  tanks 
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or  boats  would  have  a  major  impact  on 
the  company's  solvency  The  Panel  also 
recommends  that  EPA  work  with  small 
manufacturers  to  develop  these  criteria 
and  how  they  would  be  used. 

Burden  Reduction  Approaches 
Designed  for  Small  Marinizers  of  Marine 
Engines  with  Respect  to  N'TE 
Provisions.  The  Panel  recommends  that 
EPA  propose  to  specifically  include 
NTE  in  this  design-based  approach,  if 
EPA  proposes  a  standard  that  includes 
NTE  for  small  marinizers 

f.  Snowmobiles  Delay  of  Proposed 
Standards.  The  Panel  recommends  that 
EPA  propose  to  delay  the  standards  for 
small  snowmobile  manufacturers  by  two 
years  from  the  date  at  which  other 
manufacturers  would  be  required  to 
complv.  The  Panel  also  recommends 
that  EP.\  propose  that  the  emission 
standards  for  small  snowmobile 
manufacturers  be  phased  in  over  an 
additional  two  vear  (four  years  to  fully 
implement  the  standard] 

Design-Based  Certification.  The  Panel 
recommends  that  EPA  take  comment  on 
how  a  design-based  certification  could 
be  applied  to  small  snowmobile 
manufacturers  and  that  EP.-\  work  with 
the  small  entities  in  the  design  and 
implementation  of  this  concept. 

Broader  Engine  Families  The  Panel 
recommends  that  EPA  propose  a 
provision  for  small  snowmobile 
manufactures  that  would  use  relaxed 
criteria  for  what  constitutes  an  engine  or 
vehicle  family. 

Elimination  of  Production  Line 
Testing  Requirements  The  Panel 
recommends  that  EPA  propose  that 
small  snowmobile  manufacturers  not  be 
subject  to  production  line  testing 
requirements 

Use  of  Assigned  DF  During 
Certification  The  Panel  recommends 
that  EPA  propose  to  allow  small 
snowmobile  manufacturers  to  elect  to 
use  deterioration  factors  determined  by 
EPA  to  demonstrate  end  of  useful  life 
emission  levels,  thus  reducing 
development/testing  burden  rather  than 
performing  a  durability  demonstration 
for  each  engine  family  as  part  of  the 
certification  testing  requirement 

Using  Certification  and  Emission 
Standards  from  Other  EP.^  Programs   If 
the  manufacturer  were  to  change  the 
bore  or  stroke  of  the  engine,  it  is  likelv 
that  the  engine  would  no  longer  qualif\ 
as  emissions  could  increase,  allow  this 
option  for  small  snowmobile 
manufacturers. 

Averaging.  Banking  and  Trading  The 
Panel  recommends  that  EPA  propose  an 
averaging,  banking  and  trading  program 
for  snowmobiles,  and  seek  comment  on 
additional  ABT  flexibilities  it  should 


consider  for  small  snowmobile 
manufacturers. 

Hardship  Provisions.  The  Panel 
recommends  that  t^PA  propose  two 
types  of  hardship  programs  for  small 
snowmobile  manufac:turers;  (1)  Allow 
small  snowmobile  manufacturers  to 
petition  EP.^  for  additional  lead  time  to 
comply  with  the  standards,  and  (2) 
allow  small  snowmobile  manufacturers 
to  apply  for  hardship  relief  if 
circumstances  outside  their  control 
cause  the  failure  to  comply  (i.e.  supply 
contract  broken  by  parts  supplier)  and  if 
failure  to  sell  the  subject  engines  or 
vehicles  would  have  a  major  impact  on 
the  company's  solvency 

Unique  Snowmobile  Engines,  The 
Panel  recommends  that  EPA  seek 
comment  on  an  additional  provision, 
which  would  allow  a  small  snowmobile 
manufacturer  to  petition  EPA  for 
relaxed  standards  for  one  or  more 
engine  families.  The  Panel  also 
recommends  that  EP.-\  allow  a  provision 
for  EPA  to  set  an  alternative  standard  at 
a  level  between  the  prescribed  standard 
and  the  baseline  level  until  the  engine 
family  is  retired  or  modified  in  such  a 
way  as  to  increase  emission  and  for  the 
provision  to  be  extended  for  up  to  300 
engines  per  year  per  manufacturer 
would  assure  it  is  sufficiently  available 
for  those  manufacturers  for  whom  the 
need  is  greatest.  Finallv.  the  Panel 
recommends  that  EPA  seek  comment  on 
initial  and  deadline  dates  for  the 
submission  of  such  petitions. 

g.  Highway  Motorcycles.  The  Panel 
recommends  that  EP.\  include  the 
flexibilities  described  below  for  small 
entities  with  highway  motorcycle 
annua!  sales  of  less  than  3.000  units  per 
model  vear  (combined  Class  I.  0.  and  III 
motorcycles)  and  fewer  than  500 
employees. 

Delay  of  Proposed  Standards.  The 
Panel  recommends  that  EPA  propose  to 
delay  compliance  with  the  Tier  1 
standard  of  1.4  g/km  HC-i-NOx  until  the 
2008  model  year  for  small  volume 
manutai  turers  The  Panel  also 
re(  ommends  that  EPA  seek  comment  on 
whether  additional  time  is  needed  for 
small  businesses  to  comply  with  the 
F»'deral  program  The  Panel 
recommends  that  EPA  participate  with 
GARB  in  the  2006  progress  review  as 
these  provisions  are  revisited,  and  delay 
making  decisif)ns  on  the  applicability  to 
small  businesses  of  Tier  2  or  other 
revisions  to  the  federal  regulations  that 
are  appropriate  following  the  review. 
The  Panel  also  recommends  that  any 
potential  Tier  2  requirements  for  small 
manufacturer  motorcycles  consider 
potential  test  procedure  changes  arising 
from  the  ongoing  World  Motorcycle  Test 


Cycle  work  described  in  the  Panel 
Report. 

Broader  Engine  Families.  The  Panel 
recommends  that  EPA  deep  the  current 
existing  regulations  for  small  volume 
highway  motorcycle  manufacturers. 

Exemption  from  Production  Line 
Testing.  The  Panel  recommends  that 
EPA  keep  the  current  provisions  for  no 
mandatory  production  line  testing 
requirement  for  highway  motorcycles 
and  allow  the  EPA  to  request 
production  vehicles  from  any  certifying 
manufacturer  for  testing. 

Averaging,  Banking,  and  Trading 
(ABT).  The  Panel  recommends  that  EPA 
propose  an  ABT  program  for  highway 
motorcycles. 

Hardship  Provisions.  The  Panel 
recommends  that  EPA  propose  two 
types  of  hardship  programs  for  highway 
motorcycles:  (1)  Allow  small  businesses 
to  petition  EPA  for  additional  lead  time 
to  comply  with  the  standards:  and  (2) 
allow  small  businesses  to  apply  for 
hardship  relief  if  circumstances  outside 
their  control  cause  the  failure  to  comply 
(i.e.  supply  contract  broken  by  parts 
supplier)  and  if  failure  to  sell  the  subject 
engines  or  vehicles  would  have  a  major 
impact  on  the  company's  solvency.  The 
Panel  also  recommends  that  EPA 
request  comment  on  the  California        *. 
requirements,  which  do  not  include 
hardship  provisions. 

Reduced  Certification  Data  Submittal 
and  Testing  Requirements.  The  Panel 
recommends  that  EPA  keep  current  EPA 
regulations  allow  significant  fiexibility 
for  certification  by  manufacturers  who 
project  fewer  than  10.000  unit  sales  of 
combined  Class  I.  II,  and  III 
motorcycles. 

We  invite  comments  on  all  aspects  of 
the  proposal  and  its  impacts  on  small 
entities. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  (ICR)  in  this  proposed  rule 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S,C.  3501  et  seq.  We  will 
announce  in  a  separate  Federal  Register 
Notice  that  the  ICR  has  been  submitted 
to  OMB  and  will  take  comments  on  the 
proposed  ICR  at  that  time. 

The  Agency  may  not  conduct  or 
sponsor  an  information  collection,  and 
a  person  is  not  required  to  respond  to 
a  request  for  information,  unless  the 
information  collection  request  displays 
a  currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 


Federal  Register/ Vol.  66,  No.  194/Friday,  October  5.  2001  '  Proposed  Rules 


51179 


D.  Intergovernmental  Relations 
1.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatorv-  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  Si 00  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed.  sec*ion  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulator.'  alternatnes  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apph 
when  they  are  inconsistent  with 
applicable  law  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
.•\dministrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatorN 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governnn-nts.  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agene  y  plan 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatoPk'  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  witb 
the  regulatory  requirements. 

This  rule  contains  no  federal 
mandates  for  state,  local,  or  tribal 
governments  as  defined  by  the 
provisions  of  Title  I]  of  the  UMR.A.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  rule  would  significantly 
or  uniquely  affect  small  governments. 

EPA  nas  determined  that  this  rule 
contains  federal  mandates  that  may 
result  in  expenditures  of  more  than 
.SlOO  million  to  the  private  sector  in  any 
single  year.  EPA  believes  that  the 
proposal  represents  the  least  costly, 
most  cost-effective  approach  to  achieve 
the  air  quality  goals  of  the  rule  The 
costs  and  benefits  associated  with  the 
proposal  are  discussed  in  Section  IX 


and  in  the  Draft  Regulatory  Support 
Document,  as  required  by  the  UMR.A 

2.  Consultation  and  Conrdination  With 
Indian  Tribal  Governments  iExecutive 
Order  13084) 

On  Ianuar\'  1.  2001.  Executive  Order 
13084  was  superseded  by  Executive 
Order  13175.  However,  the  proposed 
rule  was  developed  during  the  period 
when  Executive  Order  13084  was  still  in 
force,  and  so  tribal  considerations  were 
addressed  under  Executive  (3rder  13084. 
Development  of  the  final  rule  will 
address  tribal  considerations  under 
Executive  Order  13175 

Under  Executive  Order  13084   EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  signififantly  or 
uniquely  affects  the  (  ommunities  of 
Indian  tribal  go\ernments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pav  the  direc  t  compliance 
costs  incurred  b\  the  tribal 
governments,  or  EPA  consult^  willi 
those  governments,  if  V.\\\  ( inniiiies  by 
consulting,  Executne  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EP.^'s 
prior  f:onsultation  with  representati\es 
of  affected  tribal  governments,  a 
summar\  of  the  nature  of  their  i  oncerns. 
and  a  statement  sufiportiny  the  need  to 
issue  the  regulatit)n   in  addition. 
Executive  Order  130H4  requires  EP.^  to 
develop  an  effectue  process  permitting 
elected  officials  .ind  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timelv  input  in  the  development  of 
regulator)  polici(>s  on  matters  that 
significantly  or  uniqueiv  affect  their 
communities." 

This  proposal  does  not  significantly 
or  uniquely  affec  t  the  c  (immunities  nf 
Indian  Tribal  governments  The 
proposed  emission  standards  and  nthiT 
related  requirements  for  private 
businesses  in  this  proposal  would  have 
national  applicabilitv,  and  thus  would 
not  uniquely  affec;!  the  communities  of 
Indian  Tribal  Governments.  F'.irther.  no 
circumstances  spec  ific  to  siit  h 
communities  exist  that  would  c;ause  an 
impact  on  these  communities  beNnnd 
those  discussed  in  the  other  sectums  oi 
this  proposal.  Thus.  EPA's  conclusions 
regarding  the  impacts  from  the 
implementation  of  this  proposeci  rule 
discussed  in  the  other  sections  are 
equally  applicable  to  the  communities 
of  Indian  Tribal  governments 
Accordinglv,  the  requirements  nf 
Section  3(b)  of  Executive  Order  13U84 
do  not  apply  to  this  rule 


.':   Siituinal  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
c  onsensus  standards  in  its  regulator\' 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntarv  consensus 
standards  bodies  NTTAA  directs  EPA 
to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards 

This  proposed  rule  involves  technical 
standards.  The  following  paragraphs 
describe  how  we  specify  testing 
procedures  for  engines  subject  to  this 
proposal. 

Tne  International  Organization  for 
Standardization  (ISO)  has  a  voluntary 
consensus  standard  that  can  be  used  to 
test  Large  SI  engines.  However,  the 
current  version  of  that  standard  (ISO 
81 78)  is  applicable  only  for  steady-state 
testing,  not  for  transient  testing.  As 
described  in  the  Draft  Regulatory 
Support  Document,  transient  testing  is 
an  important  part  of  the  proposed 
emission-control  program  for  these 
engines.  We  are  therefore  not  proposing 
to  adopt  the  ISO  procedures  in  this 
rulemaking 

Underwriters  Laboratories  (UL)  has 
adopted  voluntan.'  consensus  standards 
for  forklifts  that  are  relevant  to  the 
proposed  requirements  for  Large  SI 
engines.  UL  sets  a  maximum 
temperature  specification  for  gasoline 
and.  for  forklifts  used  in  certain 
applications,  defines  requirements  to 
avoid  venting  from  gasoline  fuel  tanks. 
We  are  proposing  a  different 
temperature  limit,  because  the 
maximum  temperature  specified  by  UL 
does  not  prevent  fuel  boiling.  We  are 
proposing  separate  measures  to  address 
venting  of  gasoline  vapors,  because  of 
UL's  provisions  to  allow  venting  with 
an  orifice  up  to  1.78  mm  (0.070  inches). 
We  believe  forklifts  with  such  a  vent 
would  have  unnecessarily  high 
evaporative  emissions.  If  the  UL 
standard  is  revised  to  address  these 
technical  concerns,  the  UL  standards 
would  appropriate  to  reference  in  our 
regulations.  An  additional  concern 
relates  to  the  fact  that  the  UL 
requirements  apply  only  to  forklifts  (and 
not  all  forklifts  in  the  case  of  the 
restriction  on  vapor  venting).  EPA 
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regulations  would  therefore  need  to.  at 
a  minimum,  extend  any  published  UL 
standards  to  other  engines  and 
equipment  to  which  the  UL  standards 
would  otherwise  not  apply. 

We  are  proposing  to  test  off-highway 
motorcycles  and  all  terrain  vehicles 
with  the  Federal  Test  Procedure,  a 
chassis-based  transient  test.  There  is  no 
voluntary  consensus  standard  that 
would  adequately  address  engine  or 
vehicle  operation  for  suitable  emission 
measurement.  Furthermore,  we  are 
interested  in  pursuing  an  pngine-base(i 
test  procedure  for  all-terrain  vehicles. 
We  would  need  to  develop  a  new  duty 
cycle  for  this,  because  there  is  no 
acceptable  engine  duty  cycle  todav  that 
would  adequately  represent  the  way 
these  engines  operate.  For  snowmobiles. 
we  are  proposing  test  procedures  based 
on  work  that  has  been  published,  but 
not  yet  adopted  as  a  voluntary 
consensus  standard 

For  recreational  marine  diesel 
engines,  we  are  proposing  the  same  test 
procedures  that  we  have  adopted  for 
commercial  marine  diesel  engines  (with 
a  new  duty  cycle  appropriate  for 
recreational  applications).  We  are  again 
proposing  these  procedures  in  place  of 
the  ISO  8178  standard  that  would  appiv 
to  these  engines.  We  believe  that  ISO 
8178  relies  too  heavily  on  reference 
testing  conditions.  Because  our  test 
procedures  need  to  represent  in-use 
operation  typical  of  operation  in  the 
field,  they  must  be  based  on  a  range  of 
ambient  conditions  We  determined  that 
the  ISO  procedures  are  not  broadlv 
usable  in  theic  current  form,  and 
therefore  should  not  be  adopted  bv 
reference  We  remain  hopeful  that 
future  ISO  test  procedures  will  be 
developed  that  are  usable  and  accurate 
for  the  broad  range  of  testing  needed, 
and  that  such  procedures  could  then  be 
adopted.  We  expect  that  any  such 
development  of  revised  test  prncedutps 
will  be  done  in  accordance  with  ISO 
procedures  and  in  a  balanced  and 
transparent  manner  that  includes  the 
involvement  of  all  interested  parties, 
including  industry,  US.  EPA,  foreign 
government  organizations,  state 
governments,  and  environmental 
groups   In  so  doing,  we  believe  that  the 
resulting  procedures  would  be    global" 
test  procedures  that  can  facilitate  the 
free  flow  of  international  commerce  for 
these  products 

F.  Protection  of  Children  (Executive 
Order  13045) 

Executive  Order  13045,    Protection  nf 
Children  from  Environmental  Health 
Risks  and  Safety  Risks'  (62  FR  1488.5, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economicallv 


significant"  as  defined  under  Executive 
Order  1286B,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
Section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  does  not 
involve  decisions  on  environmental 
health  or  safetv  risks  that  may 
disproportionately  affect  children. 

Thf  effects  of  ozone  and  PM  on 
children's  health  were  addressed  in 
detail  in  EPA's  rulemaking  to  establish 
the  NAAQS  for  these  pollutants,  and 
EPA  is  not  revisiting  those  issues  here. 
EPA  believes,  however,  that  the 
emission  reductions  from  the  strategies 
proposed  in  this  rulemaking  will  further 
reduce  air  toxics  and  the  related  adverse 
impacts  on  children's  health. 

G  Federalism  (Executive  Order  13132) 

Executive  Order  13132.  entitled 
"Federahsm"  (64  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications   "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  " 

Under  Section  6  of  Executive  Order 
1.1132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  \hv  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law, 
even  if  those  rules  do  not  have 


federalism  implications  (i,e,,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority.  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and 
Federally  protected  interests  within  the 
agency's  area  of  regulatory 
responsibility. 

This  proposed  rale  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132. 

Although  Section  6  of  Executive 
Order  13132  does  not  apply  to  this  rule, 
EPA  did  consult  with  representatives  of 
various  State  and  local  governments  in 
developing  this  rule.  EPA  has  also 
consulted  representatives  from 
STAPPA/ALAPCO,  which  represents 
state  and  local  air  pollution  officials. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

H  Energy  Effects  (Executive  Order 
13211) 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution  or  use  of  energy. 
The  proposed  standards  have  for  their 
aim  the  reduction  of  emission  from 
certain  nonroad  engines,  and  have  no 
effect  on  fuel  formulation,  distribution, 
or  use.  Generally,  the  proposed  program 
leads  to  reduced  fuel  usage  due  to  the 
improvements  in  engine  control 
technologies. 

/.  Plain  Language 

This  document  follows  the  guidelines 
of  the  June  1,  1998  Executive 
Memorandum  on  Plain  Language  in 
Government  Writing.  To  read  the  text  of 
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the  regulations,  it  is  also  important  to 
understand  the  organization  of  the  Code 
of  Federal  Regulations  (CFR).  The  CFR 
uses  the  following  organizational  names 
and  conventions. 

Title  40 — Protection  of  the  Environment 

Chapter  I — Environmental  Protection 
Agency 

Subchapter  C — Air  Programs.  This 
contains  parts  50  to  99,  where  the  Office 
of  Air  and  Radiation  has  usually  placed 
emission  standards  for  motor  vehicle 
and  nonroad  engines. 

Subchapter  U — Air  Programs 
Supplement.  This  contains  parts  1000  to 
1299,  where  we  intend  to  place 
regulations  for  air  programs  in  future 
rulemakings. 

Part  1048 — Control  of  Emissions  from 
New.  Large.  Nonrecreational,  Nonroad 
Spark-ignition  Engines.  Most  of  the 
provisions  in  this  part  apply  only  to 
engine  manufacturers. 

Part  1051 — Control  of  Emissions  from 
Recreational  Engines  and  Vehicles. 

Part  1065 — General  Test  Procedures 
for  Engine  Testing.  Provisions  of  this 
part  apply  to  anyone  who  tests  engines 
to  show  that  they  meet  emission 
standards. 

Part  1068 — General  Compliance 
Provisions  for  Engine  Programs. 
Provisions  of  this  part  apply  to 
everyone. 

Each  part  in  the  CFR  has  several 
subparts,  sections,  and  paragraphs.  The 
following  illustration  shows  how  these 
fit  together. 
Part  1048 
Subpart  A 
Section  1048.001 

(a) 

(b) 

(1) 

(2) 

(i) 

(ii). 
(A) 
(B) 

A  cross  reference  to  §  1048.001(b)  in 
this  illustration  would  refer  to  the 
parent  paragraph  (b)  and  all  its 
subordinate  paragraphs.  A  reference  to 
"§  1048.001(b)  introductory  text"  would 
refer  only  to  the  single,  parent 
paragraph  (b). 

List  of  Subjects 

40  CFR  Part  89 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,' Research,  Vessels, 
Warranties. 


40  CFR  Part  90 

Environmental  protection. 
Administrative  practice  and  prnrfdurr. 
Air  pollution  control ,  Confidential 
business  information.  Imports,  Labeling. 
Reporting  and  recordkeeping 
requirements,  Research.  Warranties. 

40  CFR  Parts  91  and  1051 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  conto)!.  C.onfidcntiai 
business  information.  Impcirts.  Lahchng, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Warranties 

40  CFR  Parts  94 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Confidential 
business  information.  Imports, 
Penalties.  Reporting  and  rec:ordkeeping 
requirements.  Vessels,  Warranties. 

40  CFR  Part  1048 

Environmental  protection. 
Administrative  practice  and  proceciiiri' 
Air  pollution  control.  Confidential 
business  information.  Imports,  l^belin^j. 
Penalties.  Reporting  and  recordkei^pinu 
requirements.  Research.  Warrant icv 

40  CFR  Part  1065 

Environmental  protection. 
Administrative  practice  and  procedure. 
Reporting  and  recordkeeping 
requirements.  Research. 

40  CFR  Part  1068 

Environmental  protection. 
Administrative  practice  and  prnredun>. 
Confidential  business  information 
Imports.  Motor  vehicle  pollution. 
Penalties.  Reporting  and  rerordkct'pinc 
requirements.  Warranties 

Dated:  September  14,  2001. 
Christine  Todd  Whitman, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

PART  89— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  NONROAD 
COMPRESSION-IGNITION  ENGINES 

1.  The  authority  for  part  89  continues 
to  read  as  follows: 

Authority:  42  U.S.C.  7521.  7522.  7523, 
7524.  7525!  7541.  7542.  7543.  7545.  7547. 
7549.  7550.  and  7601(a), 

Subpart  A — [Amended] 

2.  Section  89,2  is  amended  by  adding 
definitions  for  "Aircraft"  and    Spark- 
ignition"  in  alphabetic  order  and 
revising  the  definition  of  "Compression- 
ignition"  to  read  as  follows; 


§89.2     Definitions. 

*  »  *  »  t 

Aircraft  means  any  vehicle  capable  of 
sustained  air  travel  above  treetop 
heights 

*  *         «         *         » 

Compression-ignition  means  relating 
to  a  type  of  reciprocating,  internal- 
combustion  engine  that  is  not  a  spark- 
ignition  engine. 

*  *        «        *        * 

Spark-ignition  means  relating  to  a 
type  of  engine  with  a  spark  plug  (or 
other  sparking  device)  and  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Otto 
combustion  cycle.  Spark-ignition 
engines  usually  use  a  throttle  to  regulate 
intake  air  flow  to  control  power  during 
normal  operation. 


PART  90— CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNITION 
ENGINES  AT  OR  BELOW  19 
KILOWATTS 

3  The  heading  to  part  90  is  revised 
t(i  read  as  set  forth  above. 

4  The  authority  for  part  90  continues 

t(.  read  as  follows: 

Authority;  42  U.S.C.  7521.  7522.  7523. 
7524,  7525!  7541.  7542.  7543.  7547.  7549, 
7550.  and  7601(a). 

Subpart  A — [Amended] 


5,  Section  40 
follows: 


IS  revised  to  read  as 


§90.1     ApplicabilitY 

(a)  This  part  applies  to  new  nonroad 
spark-ignition  engines  and  vehicles  with 
gross  power  output  at  or  below  19 
kilowatts  (kW)  used  for  any  purpose, 
unless  we  exclude  them  under 
paragraph  (c)  of  this  section. 

hi  This  part  also  applies  to  engines 
With  a  gross  power  output  above  19  kW 
if  the  manufacturer  uses  the  provisions 
of  40  CFR  1048  615  or  1048.145  to 
exempt  them  from  the  requirements  of 
40  CFR  part  1048  Compliance  with  the 
provisions  of  this  part  is  a  required 
condition  of  that  exemption. 

(c)  The  following  nonroad  engines 
and  vehicles  are  not  subject  to  the 
provisions  of  this  part: 

(1)  Engines  used  in  snowmobiles,  all- 
terrain  vehicles,  or  off-highway 
motorcycles  and  regulated  in  40  CFR 
part  1051   This  part  nevertheless  applies 
to  engines  used  in  all-terrain  vehicles  or 
off-highwa\  motorcycles  if  the 
manufacturer  uses  the  provisions  of  40 
CFR  10.51  615  to  exempt  them  from  the 
requirements  of  40  ( ,FR  part  1051. 
Compliance  with  the  provisions  of  this 
part  is  a  required  rondition  of  that 
exemption. 
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(2)  Engines  used  in  highway 
motorcycles.  See  40  CFR  part  86. 
subpart  E. 

(3)  Propulsion  marine  engines.  See  40 
CFR  parts  91  and  1045  This  part 
applies  with  respect  to  auxiliar\-  marine 
engines. 

(4)  Engines  used  in  aircraft  See  40 
CFR  part  87 

(5)  Engines  certified  to  meet  the 
requirements  of  40  CFR  part  1048. 

(6)  Hobby  engines. 

(7)  Engines  that  are  used  exclusively 
in  emergency  and  rescue  equipment 
where  no  certified  engines  are  available 
to  power  the  equipment  safely  and 
practically,  but  not  including 
generators,  alternators,  compressors  or 
pumps  used  to  provide  remote  power  to 
a  rescue  tool.  The  equipment 
manufacturer  bears  the  responsibilitv  to 
ascertain  on  an  annual  basis  and 
maintain  documentation  available  to  the 
Administrator  that  no  appropriate 
certified  engine  is  available  from  any 
source. 

(d)  Engines  subject  to  the  provisions 
of  this  subpart  are  also  subject  to  the 
provisions  found  in  subparts  B  through 
N  of  this  part,  except  that  subparts  C.  H, 
M  and  N  of  this  part  apply  only  to  Phase 
2  engines  as  defined  in  this  subpart 

(e)  Certain  text  in  this  part  is 
identified  as  pertaining  to  Phase  1  or 
Phase  2  engines.  Such  text  pertains  only 
to  engines  of  the  specified  Phase  If  no 
indication  of  Phase  is  given,  the  text 
pertains  to  all  engines,  regardless  of 
Phase. 

6.  Section  90.2  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows; 

§90.2    Effective  dates.  i 

»         *         «         *         • 

(c)  Notwithstanding  paragraphs  la) 
and  (b)  of  this  section,  engines  used  in 
recreational  vehicles  with  engine  rated 
speed  greater  than  or  equal  to  5.000  rpm 
and  with  no  installed  speed  governor 
are  not  subject  to  the  provisions  of  this 
part  through  the  2005  model  year 
Starting  with  the  2006  model  year,  all 


the  requirements  of  this  part  apply  to 
engines  used  in  these  vehicles  if  they 
are  not  included  in  the  scope  of  40  CFR 
part  1051. 

7  Section  90.3  is  amended  by  adding 
definitions  for  'Aircraft".  "Hobby 
engines",  "Marine  engine",  "Marine 
vessel",  "Recreational",  and  "United 
States"  in  alphabetical  order,  to  read  as 
follows: 

§90.3     Definitions. 

*  «  ♦  *  ♦ 

Aircraft  means  any  vehicle  capable  of 

sustained  air  travel  above  treetop 

heights. 

***** 

Hobby  pnginps  means  engines  used  in 
reduced-scale  models  of  vehicles  that 
aire  not  capable  of  transporting  a  person 
(for  example,  model  airplanes). 

Mannp  pngme  means  an  engine  that 
someone  installs  or  intends  to  install  on 
d  marine  vessel. 

Marine  vessel  means  a  vehicle  that  is 
capable  of  operation  in  water  but  is  not 
capable  of  operation  out  of  water. 
.•\mphibious  vehicles  are  not  marine 
vessels 
***** 

Recreational  means,  for  purposes  of 
this  part,  relating  to  a  vehicle  intended 
bv  the  vehicle  manufacturer  to  be 
operated  primarily  for  pleasure.  Note 
that  snowmobiles,  all-terrain  vehicles, 
and  off-highwav  motorcycles  are 
recreational  vehicles  that  we  regulate 
under  40  CFR  part  1051. 
***** 

i'nited  States  means  the  States,  the 
District  of  Columbia,  the 
C'ommonwealth  of  Puertc  Rico,  the 
C^ommonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
US.  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 


Subpart  B — [Amended] 

H  Section  90  103  is  amended  by 
redesignating  paragraph  (a)(2)(v)  as 


paragraph  (a)(2)(vi)  and  adding  a  new 
paragraph  (a)(2)(v)  to  read  as  follows: 

§90.103    Exhaust  emission  standards. 

(a)  *   *   * 

(2)  *   *   * 

(v)  The  engine  must  be  used  in  a 
recreational  application,  with  a 
combined  total  vehicle  dry  weight 
under  20  kilograms; 


PART  91— COffTROL  OF  EMISSIONS 
FROM  MARINE  SPARK-IGNITION 
ENGINES 

9.  The  authority  for  part  91  continues 
to  read  as  follows: 

Authority:  42  IJ.S.C,  7,521,  7522,  7523. 
7524.  7525!  7541,  7542,  7543,  7547,  7549, 
7550,  and  7601(a). 

Subpart  A — [Amended] 

10.  Section  91.3  is  amended  by 
adding  the  definition  for  United  States 
in  alphabetical  order  to  read  as  follows: 

§91.3    Definitions. 


United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 


Subpart  E — [Amended] 

11.  Section  91.419  is  amended  in 
paragraph  (b)  by  revising  the  equations 
for  Mhccxh  and  M^^h  to  read  as  follows: 

§  91 .41 9    Raw  emission  sampling 
calculations. 


(b)*   *   * 
MHc«h=12.01  +  1.008xa 


M,,, 


M 


H(  ,,,, 


X  WHC      28.01  xWCO     44.1  xWCO, 

— +  - 


10  10 

46.01  xWNO.      2.01 6  xWH, 


10- 


10' 


10- 


^-KlK.Olx(I-K) 


+  28.01  X 


WHC  WNO 

100-        .     -WCO-WCO. ~^  -WH,-100x(l-K) 

10^  -         10^  - 


10^ 
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Subpart  G — [Amended] 

12.  Appendix  A  to  Subpart  G  of  part 
91  is  amended  by  revising  Table  1  to 
read  as  follows: 

Appendix  A  to  Subpart  G  of  Part  91 — 
Sampling  Plans  for  Selective 
Enforcement  Auditing  of  Marine 
Engines 

Table  1  .—Sampling  Plan  Code 
Letter 


Annual  engine  family  sales              \^er 

20-50  

AA1  ' 

20-99  

A' 

100-299  

B 

300-499     

c 

500  or  greater  

D 

'  A  manufacturer  may  optionally  use  either 
the  sampling  plan  for  code  letter  AA  or  sam- 
pling plan  for  code  letter  A'  for  Selective  En- 
forcement Audits  of  engine  families  witfi  an- 
nual sales  between  20  and  50  engines  Addi- 
tional, the  manufacturers  may  switch  between 
these  plans  dunng  the  audit 


Subpart  I — [Amended] 

13.  Section  91.803  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  91 .803    Manufacturer  in-use  testing 
program. 

(a)  EPA  shall  annually  identify  engine 
families  and  those  configurations  within 
families  which  the  manufacturers  must 
then  subject  to  in-use  testing.  For  each 
model  year.  EPA  may  identify'  the 
following  number  of  engine  families  for 
testing,  based  on  the  manufacturer's 
total  number  of  engine  families  to  which 
this  subpart  is  applicable  produced  in 
that  model  year: 

(1)  For  manufactures  with  three  or 
fewer  engine  families.  EPA  may  identify 
a  single  engine  family. 

(2)  For  manufacturers  with  four  or 
more  engine  families,  EPA  may  identify' 
a  number  of  engine  families  that  is  no 
greater  than  twenty-five  percent  of  the 
manufacturer's  total  number  of  engine 
families. 


PART  94— CONTROL  OF  EMISSIONS 
FROM  MARINE  COMPRESSION- 
IGNITION  ENGINES 

14.  The  heading  to  part  94  is  revised 
to  read  as  set  forth  above. 

15.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7522.  7523.  7524. 

7525.  754l'  7542.  754.3,  7545.  7547.  7549. 
7550  and  7W)l(a) 

Subpart  A — [Amended] 

16.  Section  94.1  is  revist'd  to  read  as 
follows: 

§94.1     Applicability. 

(a)  Except  as  noted  in  paragraphs  (b) 
and  (c)  of  this  section,  the  provisions  of 
this  part  apply  to  manufacturers 
(including  post-manufacture  mannizcr^ 
and  dressers),  rebuilders.  owners  and 
operators  of: 

(1)  Marine  engines  that  are 
compression-ignition  engines 
manufactured  (or  that  otherwise  bet  nme 
new)  on  or  after  January-  1.  2004; 

(2)  Marine  vessels  manufactured  (or 
that  otherwise  become  new)  on  or  after 
Januarv'  1.  2004  and  which  include  a 
compression-ignition  marine  engine. 

(b)  Notwithstanding  the  provision  of 
paragraph  (c)  of  this  section,  the 
requirements  and  prohibitions  of  this 
part  do  not  apply  to  three  tvpes  of 
marine  engines: 

(1)  Categon,'  3  marine  engines: 

(2)  Marine  engines  with  rated  power 
below  37  kW;  or 

(3)  Marine  engines  on  foreign  vessels 

(c)  The  provisions  of  Subpart  L  of  this 
part  apply  to  everyone  with  respect  to 
the  engines  identified  in  paragraph  (.il 
of  this  section. 

17.  Section  94.2  is  amended  bv 
revising  paragraph  (b)  introductory  text, 
removing  the  definition  for 
"Commercial  marine  engine"   re\  ising 
definitions  for  '■Compression-ignitiiin '. 

"Designated  officer  *,    Passenger'  . 
"Recreational  marine  engine". 

"Recreational  vessel'  ,  and   "United 
States  ".  and  adding  new  definitions  for 
"Commercial".  "Small-volume  boat 
builder".  "Small-volume 
manufacturer"',  and  "Spark-ignitinn    m 
alphabetical  order  to  read  as  follows 

§94.2    Oeftnitions. 

*  *  *  *  * 

(b)  As  used  in  this  part,  all  terms  not 
defined  in  this  section  shall  have  the 
meaning  given  them  in  the  Act; 

***** 

Commercial  means  relating  to  an 
engine  or  vessel  that  is  not  a 
recreational  marine  engine  (jr  a 
recreational  vessel 

***** 

Compression-ignition  means  relating 
to  an  engine  that  is  not  a  spark-i^nitinn 
engine 

***** 

Designated  Officer  means  the 
Manager,  Engine  Programs  Group 
(6403-J),  U.S.  Environmental  Protetiion 


Agency,  UOd  l'criii-\  Ivania  Ave., 
Washini'iuii,  I)(    J(mw) 

1  «  *  •  • 

Passenger  has  the  meaning  given  by 
46  U.S.C.  2101  (21)  and  (21a)  This 
generally  means  that  a  passenger  is  a 
person  that  pays  to  be  on  the  vesseL 

*  *  •  •  * 

lift  n-utKinni  marine  engine  means  a 
Categor>  1  propulsion  manne  engine 
that  is  intended  by  the  manufacturer  to 
be  installed  on  a  recreational  vessel,  and 

\v  hi(  h  IS  permanentlv  labeled  as 
tnllow^     THIS  ENT.IN'FIS 
(  ATM.ORIZKD  A,s  ,\  Kl,(  KLA  :  1(  )NAL 
MAKINK  KN(^,INK  I 'NnKH  ;m  (  '  K  !'\RT 
M4   I.NSTAI.LATION  OF  Tiii.b  h.NC.lNL 
IN  A.NY  NONREI  ;REAT10NAL  VESSEL 
IS  A  VIOLATION  Ol'  FKDr- RM   ]..\\\ 

suB[E(TTO(,i\'ii,  1'!  \a:  :^ 

npcreational  vessel  has  the  meaning 

given  in  46  US  C  2101  (25).  but 
excludes  "passcn^i  i  vessels"  and 
"small  passenger  vessels'"  as  defined  by 
46  use.  2101  (22)  and  (35)  and 
excludes  vessels  used  solely  for 
(  oinprtitioii   In  i;iT)<'ral,  for  this  part. 
rt'i  redtion.ii  \  rssri     means  a  vessel 
that  1^  intended  bv  the  vessel 
manufac  turer  to  be  operated  primarilv 
for  pleasure  or  leased,  rented  or 
(bartered  to  another  for  the  !,it!i  i  s 
pleasure,  excluding  the  folii  w  mg 
vessels: 

(1)  Vessels  of  li-s^  thnn  inn  gross  tons 
that  carry  mop'  tti.in  (>  (i.iN^tngers  (as 
defined  in  this  section). 

(2)  Vessels  of  100  crn';s  tons  or  more 
that  carrv-  one  or  inn  j  issengers  (as 
defined  m  thi'>  s<>rtion). 

(.VI  \  t'ssels  used  solely  for 
(.ompetitif)ii, 
***** 

Smull-volumf  boat  builder  means  a 
boat  inanufa(  turer  with  fewer  than  500 

>'ir.}iln\ (■.•■■  .tiiii  w]'])  .annual  LIS. - 
(iiri'i  ted  [ui'dui  !h.!i  of  fewer  than  100 
boats.  For  maiudd(  turers  owned  by  a 
parent  company,  these  limits  apply  to 
the  combined  production  and  number  of 
<  nifli  \c(  s  ::f  tti>  parent  company  and 
all  Its  sLih'-iiii.ir It's 

Sin(ill-\'i>iumi-  n)itiiii\iiturer  means  a 
nianiifarturer  with  annua!  1    S    d:ri'!  'I'd 
production  (jf  fevser  than  l.ono  internal 
combustion  engines  (marine  and 
nonmarine).  For  manufai  TurrT=  '-\s;-]r.d 
hv  a  [larent  compaiu  ,  tin   ;,ii.,;  ,ij  (  :,■  s 
to  the  production  of  tin  jiaonl  company 
and  all  its  subsidiaries 

Spark-ignition  means  ndatmg  to  a 
tvpe  of  engine  with  a  spark  plug  (or 
other  sparking  device)  and  with 
(jperating  characteristics  significantly 
similar  to  the  tlu'oretJ<  .d  Otto 
( ombustiiiii  (  \(  ii'   ,S[nrk  lumlion 
engines  usiialU  w^r  .i  throttle  to  regulate 
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intake  air  flow  to  control  power  during 
normal  operation.  | 

***** 

United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Trust 
Territory-  of  the  Pacific  Islands 


18  Section  94.7  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  94.7    General  standards  and 
requirements. 

***** 

(e)  Electronically  controlled  engines 
subject  to  the  emission  standards  of  this 
part  shall  broadcast  on  engine's 
controller  area  networks  engine  torque 
(as  percent  of  maximum  at  that  speed) 
and  engine  speed. 


19.  Section  94.8  is  amended  by 
revising  paragraphs  (a),  (e),  (f) 
introductory  text,  and  (f)(1)  to  read  as 
follows: 

§  94.8    Exhaust  emission  standards. 

(a)  Exhaust  emissions  from  marine 
compression-ignition  engines  shall  not 
exceed  the  applicable  exhaust  emission 
standards  contained  in  Table  A-1  as 
follows: 


Table  A-1  .—Primary 

Tier  2  Exhaust  Emission  Standards  (g/kW-hr) 

Engine  size  liters/cylinder,  rated  power 

Category                    Model  year«      ^"^w^h?"      ^°  g/kW-hr     PM  g/kW-hr 

disp  <  0  9  and  power  >  37  kW 

Category  1  Commercial  

Category  Recreational  1  .... 

2005  1                  7.5 
2007  ^                  7.5 

5.0                  0.40 
5.0                  0.40 

0  9  <  dtsp  <  12  all  power  levels  

1 

Category  1  Commercial  2004                   7.2 

Category  1  Recreational                      2006                   7.2 

5.0 
5.0 

0.30 
0.30 

1  2  t  disp  <  2  5  all  power  levels  

Category  1  Commercial  

Category  1  Recreational  .... 

2004  j                  7.2 
2006                    7  2 

( 

5.0 
5.0 

0.20 
020 

2  5  <  disp  <  5  0  all  power  levels  

Category  1  Commercial  

Category  1  Recreational  .... 

2007                    7.2 
2009                    7.2 

5.0 
5.0 

0.20 
0.20 

5  0  <  disp  <  15  0  ail  power  levels  

Category  2  

2007                    7.8 

5.0 

0.27 

15  0<  disp  <  20  0  power  <  3300  kW   

Category  2  

2007                    8.7  1                  5.0  1                0  50 

15  0  <  disp  <  20  0  power  i  3300  kW    

Category  2  

2007                    9.8  •                  5.0                  0  50 

1                         i                         i 

20  0  i:  disp  <  25  0  all  power  levels  

Category  2  

2009                    9.8  i                  5  0  i      ■          0.50 

25  0<  disp  <  30,0                         

Category  2  

2007                  11.0 

50 

050 

'The  model  years  listed  indicate  the  model  years  for  which  the  specified  standards  start 


(e)  Exhaust  emissions  from 
propulsion  engines  subject  to  the 
standards  (or  FELs)  in  paragraph  (a),  ic). 
or  (f)  of  this  section  shall  not  exceed: 

(1)  Commercial  marine  engines  (i) 
1.20  times  the  applicable  standards  (or 
FELs)  when  tested  in  accordance  with 
the  supplemental  test  procedures 
specified  in  §94  106  at  loads  greater 
than  or  equal  to  45  percent  of  the 
maximum  power  at  rated  speed  or  1.50 
times  the  applicable  standards  (or  FELs) 
at  loads  less  than  45  percent  of  the 
maximum  power  at  rated  speed 

(ii)  As  an  option,  the  manufacturer 
may  choose  to  comply  with  limits  of 
1.25  times  the  applicable  standards  (or 
FELs)  when  tested  over  the  whole 
power  range  in  accordance  with  the 
supplemental  test  procedures  specified 
in  §94.106,  instead  of  the  limits  in 
paragraph  (e)(l)(i)  of  this  section 

(2)  Recreational  manne  engines  (i) 
1.20  times  the  applicable  standards  (or 
FELs)  when  tested  in  accordance  with 
the  supplemental  test  procedures 
specified  in  §94,106  at  loads  greater 
than  or  equal  to  45  percent  of  the 
maximum  power  at  rated  speed  and 


speeds  less  than  95  percent  of  maximum 
test  speed,  or  1.50  times  the  applicable 
standards  (or  FELs)  at  loads  less  than  45 
percent  of  the  maximum  power  at  rated 
speed,  or  1  50  times  the  applicable 
standards  (or  FELs)  at  any  loads  for 
speeds  greater  than  or  equal  to  95 
percent  of  the  maximum  test  speed. 

(ii)  As  an  option,  the  manufacturer 
mav  choose  to  complv  with  limits  of 
1  25  times  the  applic;able  standards  (or 
FELs)  when  tested  over  the  whole 
power  range  in  accordance  with  the 
supplemental  test  procedures  specified 
in  §94,106,  instead  of  the  limits  in 
paragraph  (e)(2)(i)  of  this  section. 

(f)  The  following  defines  the 
requirements  for  low  emitting  Blue  Sky 

.Series  engines 

i  1 )  I'oluntan'  standards.  Engines  may 
be  designated  "Blue  Sky  Series"  engines 
through  the  2010  model  year  by  meeting 
the  voluntary  standards  listed  in  Table 
A-2,  which  applv  tn  all  certification  and 
in  use  testing,  as  follows: 


Table  A-2.— Voluntary  Emission 
Standards  (g/kW-hr) 


Rated  brake  power  (kW)       ^^^* 


25  <  disp.  <  30 


66 


PM 


Power  >  37  kW, 
displ  <0.9  

1 

and 

■ 1 

4.0 

0.24 

0  9<dlspl<1  2 

4.0 

0.18 

1.2<displ.<2.5 

4.0 

0.12 

2.5<displ.<5  

5.0 

0.12 

5<displ<15    

5.0 

0.16 

15  <  disp  <  20,  and 
power  <  3300  kW 

5.2 

0.30 

15  <  disp  <20.  and 
power  >  3300  kW  

5.9 

030 

20  <  disp.  <  25 

5.9 

0.30 

030 


20.  Section  94.9  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  to  read  as  follows: 
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^W-hr 

0.40 
0.40 

0.30 
0.30 

0.20 
020 

0.20 
0.20 

0.27 

050 

050 

0.50 
050 

§  94^    Compliance  writh  emission 
standards. 

(a)  The  general  standards  and 
requirements  in  §  94.7  and  the  emission 
standards  in  §  94.8  apply  to  each  new 
engine  throughout  its  useful  life  period. 
The  useful  life  is  specified  both  in  years 
and  in  hours  of  operation,  and  ends 
when  either  of  the  values  (hours  of 
operation  or  years)  is  exceeded. 

(1)  The  minimum  useful  life  is: 

(i)  10  years  or  1 ,000  hours  of 
operation  for  recreational  Category  1 
engines: 

(ii)  10  years  or  10,000  hours  of 
operation  for  commercial  Category  1 
engines; 

(iii)  10  years  or  20,000  hours  of 
operation  for  Category  2  engines. 
***** 

21.  Section  94.12  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  {b)(l)  and  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§94.12    Interim  provisions. 

This  section  contains  provisions  that 
apply  for  a  limited  number  of  calendar 
years  or  model  years.  These  provisions 
apply  instead  of  the  other  provisions  of 
this  part. 

(a)  Compliance  date  of  standards. 
Certain  companies  may  delay 
compliance  with  emission  standards. 
Companies  wishing  to  take  advantage  of 
this  provision  must  inform  the 
Designated  Officer  of  their  intent  to  do 
so  in  writing  before  the  date  that 
compliance  with  the  standards  would 
otherwise  be  mandatory. 

(1)  Post-manufacture  marinizers  may 
elect  to  delay  the  model  year  of  the  Tier 
2  standards  for  commercial  engines  as 
specified  in  §  94.8  by  one  year  for  each 
engine  family. 

(2)  Small-volume  manufacturers  may 
elect  to  delay  the  model  year  of  the  Tier 


2  standards  for  recreational  engines  as 
specified  in  §  94.8  by  five  years  for  each 
engine  family 

lb)  Early  banking  of  emission  credits 
(1)  A  manufacturer  may  optionally 
certify  engines  manufactured  before  the 
date  the  Tier  2  standards  take  effect  to 
earn  emission  credits  under  the 
averaging,  banking,  and  trading 
program.  Such  optionally  certified 
engines  are  subject  to  all  provisions 
relating  to  mandatory  certification  and 
enforcement  described  in  this  part 
Manufacturers  may  begin  earning 
credits  for  recreational  engines  on  (date 
30  days  after  publication  of  the  final 
rule  in  the  Federal  Register] 
***** 

(f)  Flexibility  for  small-volume  boat 
builders.  Notwithstanding  the  other 
provisions  of  this  part,  manufacturers 
may  sell  uncertifed  recreational  engines 
to  small-volume  boat  builders  during 
the  first  five  years  for  which  the 
emission  standards  in  §  94.8  apply, 
subject  to  the  following  provisions: 

(1)  The  U.S. -directed  production 
volume  of  boats  from  any  smaii-volunip 
boat  builder  using  uncertified  engines 
during  the  total  five-year  period  may  not 
exceed  80  percent  of  the  manufacturer  s 
average  annual  production  for  the  three 
years  prior  to  the  general  applicabilitv 
of  the  recreational  engine  standards  in 
§94.8,  except  as  allowed  in  paragraph 
(f)(2)  of  this  section. 

(2)  Small-volume  boat  builders  may 
exceed  the  production  limits  in 
paragraph  (f)(1)  of  this  section,  provided 
it  does  not  exceed  20  boats  during  the 
five-year  period  or  10  boats  in  any 
single  calendar  year.  This  does  not 
apply  to  boats  powered  by  engines  with 
displacement  greater  than  2  5  liters  per 
cylinder. 

(3)  Small-volume  boat  builders  must 
keep  records  of  all  the  boats  and  engines 


produced  under  this  paragraph  (f), 
including  boat  and  pn^in*'  mndei 
numbers,  serial  numbers,  and  dates  of 
manufacture.  Records  must  also  include 
information  vpnf\ing  compliance  with 
the  limits  in  paragraph  lf)(l)  or  (f)(2)  i.if 
this  section  Keep  these  records  until  at 
least  two  full  year'-  after  vou  no  longer 
use  the  provisions  m  ttus  paragraph  (f). 

Subpart  B — [Amended] 

22  Sectiim  94  104  is  ampridt'd  bv 
redesignating  paragraph  (c)  as  paragraph 
(d!  and  adding  a  n^w  paragraph  (c)  to 
read  as  follows 

§94.104     Test  procedures  for  Category  2 
marine  engirws 

*  •         «  •  • 

(c)  Conduct  testing  at  dinhient 
temperatures  from  IS^Cto  30° C. 

23  Section  44  105  is  amended  by 
revising  paragraph  (b)  text  preceding 
Table  B-1.  revising  "#'  to  read  "±"  in 
footnotes  1  and  2  in  the  tables  in 
paragraphs  (b).  (c)(1),  (c)(2),  and  (d)(1). 
and  adding  a  new  parat;raph  (e)  to  read 
as  follows. 

§94  105     Duty  cycles 
«  *  •  •  , 

ib)  General  rvilf-  Prnju;isii!ii  engines 
that  are  used  with  mr  intended  t.   In 
used  with)  fixed  pilt  h  propelhT^    an  i 
anv  other  engines  fur  whii  h  ttn    'ititr 
duty  cyc;les  of  this  sei  ticn  dc  nut  apply, 
shall  be  tested  usiiiy  the  iiut\  cycle 
described  in  the  fiillnwinti  1  able  B-1: 

*  ♦         •         *         » 

(e)  RetredtiDndi  ¥<  r  the  purpose  of 
determining  comiiliaiK  •■  \^  ith  the 
emission  standards  ui  t)y4.b. 
recreational  engines  shall  be  tested 
using  the  d\it\  {  \(  !•-  iifK(  ribed  in  Table 
B-5.  which  icll^J\^s 


Table  B-5.— Recreational  Marine  Duty  Cycle 


Mode  No 

Engine 
speed " 

(percent  of 

maximum 

test  speed) 

Percent  o* 

maximum 

test  power 2 

r-  ■ ■ 

Minimum 
time  in 
mode 

(minutes) 

Weighting 
(actors 

1  

100 

100 

5.0 

0.08 

2                                                 

91  

75 

5.0 

0.13 

3                   

80 

50 

5.0 

0.17 

4  - 

63 

25 

5.0 

0.32 

5                                                                                    

idle  

0 

50 

030 

'  Engine  speed:  ±  2  percent  of  point 

^  Power  ±2  percent  of  engine  maximum  value 


24.  Section  94.106  is  amended  by 
revising  paragraphs  (b)  introductory 


text,  (b)(1)  introductory  text,  (b)i; 
introductorv  text,  and  (b)(3) 


introductory  text  and  adding  a  new 
paragraph  (b)(5)  to  read  as  follows: 
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§94.106    Supplemental  test  procedures. 

♦  ♦         ♦         *         * 

(b)  The  specified  Not  to  Exceeci  Zones 
for  marine  engines  are  defined  as 
follows.  These  Not  to  Exceed  Zones 
apply,  unless  a  modified  zone  is 
established  under  paragraph  [r]  iif  thi- 
section. 

(1)  For  commercial  Clategop}'  1  engines 
certified  usmg  the  dut\  c\cie  spec  ified 
in  §94, 105(b).  the  Not  to  Exce^'ii  /ones 
are  defined  as  follows: 

♦  •  «  *  * 

(2)  For  Category  2  engines  certifit^d 
using  the  duty  cycle  specified  in 


§  94.1(),5!bi.  th*'  Not  to  Exceed  zones  are 
definefi  ds  fiillii'vs  s 


(3)  For 
dutv (  \f  h 

the  Not  t, 

folious 


Migmes  (  ertified  using  the 
■  ^^-e^lfle(i  in  ^94,105(c)(2J 


E\< 


d  zones  are  defined  as 


(5)  I- or  re(  ri'aii!'nai  marine  engines 
certified  using  the  dutv  cvcle  specified 
in  §94.10.T(eJ,  the  Not  to  Exceed  zones 
are  defined  as  follows 

(i)  The  Not  to  Exceed  zone  is  the 
region  between  the  curves  power  =  113 
X  SPD^  and  power  =  0  85  x  SPD-". 
excluding  all  operation  below  25%  of 


maximum  power  at  rated  speed  and  ^ 
excluding  all  operation  below  63%  of 
maximum  test  speed. 

(ii)  This  zone  is  divided  into  three 
subzones.  one  below  45%  of  maximum 
power  at  maximum  test  speed:  one 
above  95%  of  maximum  test  speed;  and 
a  third  area  including  all  of  the 
remaining  area  of  the  NTE  zone. 

(iii)  SPD  in  paragraph  (b)(3)(i)  of  this 
section  refers  to  percent  of  maximum 
test  speed. 

(iv)  See  Figure  B-4  for  an  illustration 
of  this  Not  to  Exceed  zone  as  follows: 

B(LLING  CODE  6560-50-F 
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25.  Section  94.108  is  amended  in 
paragraph  (a)(1)  by  revising  footnote  1 
in  Table  B-5  to  read  as  follows: 

§94.108    Test  fuels. 

(a)  *    *    *  (1)  *    *    * 

Table  B-5.— Federal  Test  Fuel 
Specifications 


Table  B-5.— Federal  Test  Fuel 
Specifications — Continued 


Subpart  C — [Amended] 

jh    Se<  tiim  M4  JiM  1-  .)!!,.-!  t.-i  t)y 
rev  ismc  [)arat;rdphs  (d)(14)  and  (d)(16) 


'All   ASTM   procedures   in   this   table   have     §94.203     Application  for  certification 
t>een  incorporated  by  reference  See  §  94  5  , 


(14)  A  stati'iiifnt  ih.<; 


,y.  'h 


included  m  the  fiitiiiio  t,i::.;i'.  ■  ^  n 
with  thr  N'lt  ■]  i '  hx '.;  standards 
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specified  in  ^^  94.8(e)  when  operated 
under  all  conditions  which  may 
reasonably  be  expected  to  be 
encountered  in  normal  operation  and 
use;  the  manufacturer  also  must  providf 
a  detailed  description  of  all  testing, 
engineering  analyses,  and  other 
information  which  provides  the  basis 
for  this  statement 

*  *         «         *         * 

(16)  A  statement  indicating  duty-cycle 
and  application  of  the  engine  {e.g.,  used 
to  propel  planing  vessels,  use  to  propel 
vessels  with  variable-pitch  propellers. 
constant-speed  auxiliarv.  recreational, 
etc.). 
***** 

27  Section  94.204  is  amended  hv 
removing  "and"  at  the  end  of  paragraph 
(b)(9).  adding  ";  and"  at  the  end  of 
paragraph  (b)(10).  adding  a  new 
paragraph  (bj(ll).  and  revising 
paragraph  (e)  to  read  as  follows: 

§  94.204    Designation  of  engine  families. 

♦  •         *         «         * 

(b)  •    '    •  I 

(11)  Class  (commerridl  nr 
recreational), 

***** 

(e)  Upon  request  by  the  manufacturer 
the  Administrator  may  allow  engines 
that  would  be  required  to  be  grouped 
into  separate  engine  families  based  on 
the  criteria  in  paragraph  lb)  or  (c)  of  this 
section  to  be  grouped  into  a  single 
engine  familv  if  the  manufacturer 
demonstrates  that  the  engines  will  have 
similar  emission  characteristics; 
however,  recreational  and  commercial 
engines  may  not  be  grouped  in  the  same 
engine  familv.  This  request  must  be 
accompanied  bv  emission  information 
supporting  the  appropriateness  of  such 
combined  engine  families. 

28.  Section  94.209  is  revised  to  read 
as  follows: 

§  94.209    Special  provisions  for  post- 
manufacture  marinizers  and  small-volume 
manufacturers. 

(a)  Broadpr  engine  families.  Instead  of 
the  requirements  of  §  94,204,  an  engine 
family  may  consist  of  any  engines 
subject  to  the  same  emission  standards. 
This  does  not  change  any  of  the 
requirements  of  this  part  for  showing 
that  an  engine  family  meets  emission 
standards  To  be  eligible  to  use  the 
provisions  of  this  paragraph  (a),  the 
manufacturer  must  demonstrate  one  of 
the  following: 

(1)  It  is  a  post-manufacture  marinizer 
and  that  the  base  engines  used  for 
modification  have  a  valid  certificate  of 
conformity  issued  under  40  CFR  part  89 
or  40  CFR  part  92  or  the  heavy-duty 
engine  provisions  of  40  CFR  part  86. 

(2)  It  is  a  small-volume  manufacturer. 


(b)  Hardship  relief.  Post-manufacture 
marinizers.  small-\olume 
manufacturers,  dnd  small-volume  boat 
builders  may  take  any  of  the  otherwise 
prohibited  actions  identified  in 

i^  94.1 103(a)(1)  if  approved  in  advance 
bv  the  .Administrator,  subject  to  the 
folluwing  requirements: 

(1)  Application  for  relief  must  be 
submitted  t(j  the  Designated  Officer  in 
writing  prior  to  the  earliest  date  in 
which  the  applying  manufacturer  would 
be  in  violation  of  4>  94  1103.  The 
manufacturer  must  submit  evidence 
showing  that  the  requirements  for 
approval  have  been  met. 

(2)  The  conditions  causing  the 
impending  violation  must  not  be 
substantially  th»'  fault  of  the  applving 
manufacturer 

(3)  The  conditions  causing  the 
impending  violation  must  jeopardize 
the  solvcncv  of  the  applying 
manufacturer  if  relief  is  not  granted. 

(4)  The  applying  manufacturer  must 
demonstrate  that  no  other  allowances 
under  this  part  will  be  available  to  avoid 
the  impeiulmg  violation. 

(5)  .Any  relief  may  not  exceed  one 
year  beyond  the  date  relief  is  granted. 

(6)  The  .Administrator  mav  impose 
other  conditions  on  the  granting  of  relief 
including  provisions  to  recover  the  lost 
environmental  benefit. 

(c)  Extension  nf  deadlines.  Small- 
volume  manufacturers  mav  use  the 
provisions  of  40  CFR  1068.241  to  ask  for 
an  extension  of  a  deadline  to  meet 
emission  standards  We  may  require 
that  you  use  available  base  engines  that 
have  been  certified  to  emission 
standards  for  land-based  engines  until 
you  are  able  to  produce  engines  certified 
to  the  requirements  of  this  part 

29.  Section  94.212  is  amended  by 
revising  paragraph  (b)(10)  to  read  as 
follows 

§94.212     Lat>eilng. 

»  •  •  »  « 

Oil  Engmp  Inheh   '    *    * 

(10)  The  application  for  which  the 
engine  family  is  certified.  (For  example: 
constant-speed  auxiliarw  variable-speed 
propulsion  engines  used  with  fixed- 
pitch  propellers,  recreational,  etc.) 
***** 

30.  Section  94.218  is  amended  by 
adding  a  new  paragraph  (d)(2)(iv)  to 
read  as  follows; 

§  94.21 8    Deterioration  factor 

determination. 

***** 

(dj  *   *    • 

(2)*   *   * 

(iv)  Assigned  deterioration  factors. 
Small-volume  manufacturers  may  use 
deterioration  factors  established  by  EPA. 


Subpart  D — [Amended] 

31.  Section  94.304  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§94.304    Compliance  requirements. 

***** 

(k)  The  following  provisions  limit 
credit  exchanges  between  different 
types  of  engines: 

(1)  Credits  generated  bv  Category*  1 
engine  families  may  be  used  for 
compliance  by  Category  1  or  Category-  2 
engine  families.  Credits  generated  from 
Category  1  engine  families  for  use  by 
Category  2  engine  families  must  be 
discounted  by  25  percent. 

(2)  Credits  generated  by  Category  2 
engine  families  may  be  used  for 
compliance  only  by  Category  2  engine 
families. 

(3)  Credits  may  not  be  exchanged 
between  recreational  and  commercial 
engines. 


Subpart  F — [Amended] 

32.  Section  94.501  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§94.501     Applicability. 

(a)  The  requirements  of  this  subpart 
are  applicable  to  manufacturers  of 
engines  subject  to  the  provisions  of 
Subpart  A  of  this  part,  excluding  small- 
volume  manufacturers. 
***** 

33.  Section  94.503  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§94.503    General  requirements. 

***** 

(d)  If  you  certify  an  engine  family 
with  carryover  emission  data,  as 
described  in  §  94.206(c).  and  these 
equivalent  engine  families  consistently 
meet  the  emission  standards  with 
production-line  testing  over  the 
preceding  two-year  period,  you  may  ask 
for  a  reduced  testing  rate  for  further 
production-line  testing  for  that  family. 
The  minimum  testing  rate  is  one  engine 
per  engine  family.  If  we  reduce  your 
testing  rate,  we  may  limit  our  approval 
to  a  single  model  year. 

Subpart  J — [Amended] 

34.  Section  94.907  is  amended  by 
revising  paragraphs  (d)  and  (g)  to  read 
as  follows: 

§  94.907    Engine  dressing  exemption. 

***** 

(d)  New  marine  engines  that  meet  all 
the  following  criteria  are  exempt  under 
this  section: 

(1)  You  must  produce  it  by  marinizing 
an  engine  covered  by  a  valid  certificate 
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of  conformity  from  one  of  the  following 
programs: 

(i)  Heaw-dutv  highway  engines  (40 
CFR  part  86). 

(ii)  Land-based  nonroad  diesel 
engines  (40  CFR  part  89), 

(iii)  Locomotive  engines  (40  CFR  part 
92). 

(2)  The  engine  must  have  the  label 
required  under  40  CFR  part  8fi.  89.  or 
92. 

(3)  You  must  not  make  any  changes  to 
the  certified  engine  that  could 
reasonably  be  expected  to  increase  its 
emissions.  For  example,  if  you  make 
any  of  the  following  changes  to  one  of 
these  engines,  you  do  not  qualify  for  the 
engine  dressing  exemption: 

(i)  Changing  any  fuel  system 
parameters  from  the  certified 
configuration. 

(ii)  Replacing  an  original 
turbocharger,  except  that  small-volume 
manufacturers  of  recreational  engines 
may  replace  an  original  turbocharger 
with  one  that  matches  the  performance 
of  the  original  turbocharger. 

(iii)  Modify  or  design  the  marine 
engirie  c(Joling  or  aftercooling  system  so 
that  temperatures  or  heat  rejection  rates 
are  outside  the  original  engine 
manufacturer's  specified  ranges 

(4)  You  must  make  sure  that  fewer 
than  50  percent  of  the  engine  model's 
total  sales,  from  all  companies,  are  used 
in  marine  applications. 
***** 

(g)  If  your  engines  do  not  meet  the 
criteria  listed  in  paragraphs  (d)(2) 
through  (d)(4)  of  this  section,  they  will 
be  subject  to  the  standards  and 
prohibitions  of  this  part.  Marinization 
without  a  valid  exemption  or  certificate 
of  conformity  would  be  a  violation  of 
«?  94.1103(a)(1)  and/or  the  tampering 
prohibitions  of  the  applicable  land- 
based  regulations  (40  CFR  part  86.  89. 
or  92). 


Subpart  K — [Amended] 

35.  Section  94.1103  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§94.1103    Prohlbltad  acts. 

(a)*   *   * 

(5)  For  a  manufacturer  of  marine 
vessels  to  distribute  in  commerce,  sell. 
offer  for  sale,  or  deliver  for  introduction 
into  commerce  a  new  vessel  containing 
an  engine  not  covered  by  a  certificate  of 
conformity  applicable  for  an  engine 
model  year  the  same  as  or  later  than  the 
calendar  year  in  which  the  manufacture 
of  the  new  vessel  is  initiated.  (Note:  For 
the  purpose  of  this  paragraph  (a)(5),  the 
manufacture  of  a  vessel  is  initiated 


when  the  keel  is  laid,  or  the  vessel  i^  ,it 
a  similar  stage  of  construction.)  In 
general,  you  may  use  up  your  normal 
inventor)'  of  engines  not  certified  to  new 
emission  standards  if  thev  were  built 
before  the  date  of  the  new  standards 
However,  we  consider  stockpiling  nf 
these  engines  to  be  a  \iolatiiin  of 
paragraph  (a)(l)(i)(A)  of  this  section 

*  •  •  *  « 

37.  A  new  subchapter  L  is  addi'd  tu 
read  as  follows; 

SUBCHAPTER  U— AIR  POLLUTION 
CONTROLS 

PART  1048— CONTROL  OF  EMISSIONS 
FROM  NEW,  LARGE  NONROAD 
SPARK-IGNITION  ENGINES 

Subpart  A — Determining  How  To  Follow 
This  Part 

1048  1     Does  this  part  apply  to  me? 

1 IJ4H  5     Ma\  I  exclude  any  engines  from  this 

p.irt  ^  ifqiurements? 
1048  U)     What  main  steps  must  1  take  to 

( (impU  with  ihis  part? 
1048  1=)     I)n  .Hin  cthi-;  r>'g(ilation  parts  affect 

nw' 
1048.20     What  requirements  from  this  part 

apph  til  m\  ex(  ludpd  pnEinc;' 

Subpart  B — Emission  Standards  and 
Related  Requirements 

1048.101     What  exhaust  emission  standards 

must  my  engines  meet? 
1048  lO.T     What  steps  must  I  take  to  address 

evaporative  emissions? 
1048  1 10    How  must  my  engines  diagnose 

malhinctions' 
1 048  1 1 5     What  other  requirements  must  my 

engines  tnwf 
1048  i:i()     What  v\arr,i!itv  requirements 

applv  ti!  me' 
1048  125     What  maintenance  instructions 

must  I  give  t(i  buyers? 
1048  130     What  installation  instructions 

must  1  give  to  equipment  manufacturers? 
1048  l.i.S     How  must  1  labrl  and  identify  the 

engines  1  produt  e' 
1048  140     HoA  dci  1  i  ertil\  m\  engines  to 

more  stringent.  \nlunlar\  standards? 
1048  14S     What  pnnisit/n'- apply  only  for  a 

limited  time'' 

Subpart  C — Certifying  Engine  Families 

1048.201      What  are  ttie  general  requirements 

for  submitting  a  i  ertitu  ation 

applu  ation :' 
1048.205     Huw  must  !  [ircpare  my 

appli(  ation :' 
1048  210     Ma\  1  get  preliminary  approval 

before  1  lompleie  nu  application? 
1048.213     What  happens  after  I  i  omplete  my 

application'" 
1048.220     How  do  1  amend  ttie  maintenance 

instrui  lions  in  nu  appln  alum  ' 
1048. 22.T     How  do  I  amend  nu  application 

to  ini  hide  new  or  modifieif  engines? 
1048  2:10     How  do  I  selei  I  engine  families? 
1048  2:i5     How  dues  testing  fit  with,  mv 

applii  ation  for  a  c  ertificate  of 

(  ontormitv? 


1048.240    How  do  I  determine  if  my  engine 

family  complies  with  emission 

standards? 
1048.245     What  records  must  I  keep  and 

make  available  to  EPA? 
1048  250    When  may  EPA  deny,  revoke,  or 

\'nid  m\ cenifi:  n'f^     '      ^f   -mitv? 

Subpart  D — Testing  Production-ijne 
Engines 

1048.301     When  must  1  lest  my  production- 
line  engines? 
1048.305     How  must  I  prepare  and  lest  my 

production-line  engines? 
1048.310    How  must  I  select  engines  for 

production-line  testing? 
1048.315    How  do  I  know  when  my  engine 

family  does  not  comply? 
1048.320     What  happens  if  one  of  my 

production-line  engines  fails  to  meet 

emission  standards? 
1048.325     What  happens  if  an  engine  family 

does  not  comply? 
1048.330    May  I  sell  engines  from  an  engine 

family  with  a  suspended  certificate  of 

conformity? 
1048.335    How  do  I  ask  EPA  to  reinstate  my 

suspended  certificate? 
1048.340     When  may  EPA  revoke  my 

certificate  under  this  subpart  and  how 

may  I  sell  these  engines  again? 
1048.345     What  production-line  testing 

records  must  I  send  to  EPA? 
1048.350    What  records  must  I  keep? 

Subpart  E— Testing  In-Use  Engines 

1048.401     What  testing  requirements  apply 

to  my  engines  that  have  gone  into 

service? 
1048.405    How  does  this  program  work? 
1048.410    How  must  I  select,  prepare  and 

test  my  in-use  engines? 
1048.415     How  can  I  use  in-use  emission 

credits? 
1048.420    What  happens  if  my  in-use 

engines  do  not  meet  requirements? 
1048.425    What  in-use  testing  information 

must  I  report  to  EPA? 
1048  4:10     W' ,.•  '.(  ords  must  I  keep? 

Sut>pan  F— Test  Proc«dur*s 

104^i^(ll     \\  liat  procedures  must  I  use  to 

test  my  engines? 
1048.505     What  steady-state  duty  cycles 

apply  for  laboratory  testing? 
1048.510    What  transient  duty  cycles  apply 

for  laboratory  testing? 
1048.515     Field-testing  procedures. 

Subpart  G — Compliance  Provisions 

lU4a.l>u:     Wt'.a;  t;jn:p.„-.:ict  pr,;v,.s.jns 
apply  to  these  engines? 

1048  605    What  are  the  provisions  for 
exempting  engines  from  the 
requirements  of  this  part  if  they  are 
already  certified  under  the  motor-vehicle 
program' 

1048  610     What  are  the  provisions  for 
producing  nonroad  equipment  with 
engines  already  certified  under  the 
motor-vehicle  program? 

KMH  111  '^     What  are  the  provisions  for 
viTipting  engines  designed  for  lawn 
and  garden  applications? 
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Subpart  H — Definitions  and  Ottier 
Reference  Information 

1048  701     Whdt  definitions  apply  to  this 

part ' 
1048  705     Whdt  symbols,  acronyms,  and 

abbre vidtions  does  this  part  use? 
1048  710    What  materials  does  this  part 

rpferpntni' 
1048  71  T     How  should  I  request  EPA  to  keep 

mv  information  confidential? 
1048  720     How  do  1  request  a  public 

hearing' 

Appendix  I  to  Part  1048 — Transient  Dut\ 
Cycle  for  Constant-Speed  Engines 

.Appendix  II  to  Pari  1048 — Transient  Dutv 
Cycle  for  Engines  That  Are  Not  Constant- 
Speed  Engines 

Authority:  42  U.S.C.  7401-7671(q). 

Subpart  A — Determining  How  to  Follow 
TTiis  Pan 

§1048.1     Does  this  part  apply  to  me? 

(a)  This  part  applies  to  you  if  vou 
manufacture  or  import  new.  spark- 
ignition,  nonroad  engines  idefined  in 

^  1048  701)  with  rated  power  above  19 
kVV.  unless  we  exclude  them  under 
s?  1048  5 

(b)  If  you  manufacture  or  import 
engines  with  rated  power  at  or  belov\  19 
kVV  that  would  otherwise  be  covered  bv 
40  C"FR  part  90.  \ou  ma\'  choose  to  nvet 
the  re(}uirements  of  this  part  instead   In 
this  case,  all  the  provisions  of  this  part 
applv  for  those  engines 

fcj  N'tjte  in  subpart  G  of  this  part  that 
40  CFR  part  1068  applies  to  evervone. 
including  anvone  who  manufactures, 
installs,  owns,  operates,  or  rebuilds  any 
of  the  engines  this  part  covers  or 
equipment  containing  these  engines. 

(d)  You  need  not  follow  this  part  for 
engines  vou  produce  before  the  2004 
model  year,  unless  vou  certify' 
voluntarily   See  <^  1048  TOO.  4  1048.145. 
and  the  definition  of  model  vear  in 

^  1048.701  for  more  information  about 
the  timing  of  new  requirements 

(e)  See  *)*?  1048,701  and  1048  70,')  for 
definitions  and  acronyms  that  apph  to 
this  part 

§  1048.5    May  I  exclude  any  engines  from 
ttiis  part's  requirenwnts? 

(a)  You  mav  e.xclude  the  follo\sinu 
nonroad  engines 

(1)  Engines  used  in  snowmobiles  all- 
terrain  vehicles,  or  off-highwav 
motorcvcles  and  regulated  in  40  ("PR 
part  1051 

(2)  Propulsion  marine  engines  See  40 
CFR  part  91  This  part  applies  with 
respect  to  auxiliary  marine  engines 

fb)  You  mav  exclude  engines  used  in 
aircraft  See  40  CFR  part  87 

(c)  You  may  exclude  stationarv 
engines,  except  that  you  must  meet  the 


requirements  in  §  1048,20.  in  addition, 
the  prohibitions  in  40  CFR  1068.101 
restrict  the  use  of  stationarv  engines  for 
non-stationary  [lurposes 

(d)  See  subpart  G  of  this  part  and  40 
CFR  part  1068.  subpart  C,  for 
exemptiims  of  specific  engines, 

(e)  Send  the  Designated  Officer  a 
written  recjuest  if  you  want  us  to 
determine  whether  this  part  covers  or 
excludes  certain  engines.  Excluding 
engines  frr)m  this  part"s  requirements 
does  not  affect  other  requirements  that 
may  apply  to  them 

§  1 048, 1 0    What  main  steps  must  I  take  to 
comply  with  this  part? 

(a)  You  must  have  a  certificate  of 
conforrnitv  from  us  for  each  engine 
family  before  vou  do  any  of  the 
following  with  a  new  engine  covered  by 
this  part:  Sell,  offer  for  sale,  introduce 
into  commerce,  distribute  or  deliver  for 
introduction  into  commerce,  or  import 
it  into  the  United  States.  "New"  engines 
may  include  some  already  placed  in 
service  (see  the  definition  of  "new 
nonroad  engine"  and  "new  nonroad 
equipment"'  in  §  1048,701).  You  must 
get  a  new  certificate  of  conforrnitv  for 
each  new  model  year. 

(h)  To  get  a  certificate  f)f  conformitv 
and  comply  with  its  terms,  you  must  do 
five  things: 

ID  Meet  the  emission  standards  and 
other  requirements  in  subpart  B  of  this 
part 

(2j  .^pply  for  certification  (see  subpart 
C  of  this  part). 

(3)  Do  routine  emission  testing  on 
production  engines  (see  subpart  D  of 
this  part). 

(4)  Do  emission  testing  on  in-use 
engines,  as  we  direct  (see  subpart  E  of 
this  part). 

(5)  Follow  our  instructions 
throughout  this  part 

(c)  Subpart  F  of  this  part  and  40  CFR 
part  1065  describe  the  procedures  you 
must  follow  to  test  \()ur  engines. 

id)  Subpart  G  of  this  part  and  40  CFR 
part  1068  des(  ribe  requirements  and 
prohibitions  that  apply  to  engine 
manufacturers,  equipment 
manufacturers,  owners,  operators. 
rehuilders.  and  all  others. 

§  1 048. 15     Do  any  other  regulation  parts 
affect  me? 

(a)  Part  1065  of  this  chapter  describes 
procedures  and  equipment 
spe(  ific  ations  for  testing  engines. 
Subpart  F  of  this  part  describes  how  to 
apply  the  provisions  of  part  1065  of  this 
(  hapter  to  show  vou  meet  the  emission 
standards  in  this  part 

(hi  Part  1068  of^this  chapter  describes 
general  provisions,  inf;luding  these 
seven  areas: 


(1)  Prohibited  acts  and  penalties  for 
engine  manufacturers,  equipment 
manufacturers,  and  others. 

(2)  Rebuilding  and  other  aftermarket 
changes. 

(3)  Exemptions  for  certain  engines. 

(4)  Importing  engines. 

(5)  Selective  enforcement  audits  of 
your  production. 

(6)  Defect  reporting  and  recall. 

(7)  Procedures  for  public  hearings. 
(c)  Other  parts  of  this  chapter  affect 

you  if  referenced  in  this  part. 

§  1 048.20    What  requirements  from  this 
part  apply  to  my  excluded  engines? 

(a)  Manufacturers  of  stationary 
engines  that  would  otherwise  need  to 
meet  the  requirements  of  this  part  must 
add  a  permanent  label  or  tag  identifying 
each  engine.  This  applies  equally  to 
importers.  To  meet  labeling 
requirements,  you  must  do  the 
following  things: 

(1)  Attach  the  label  or  tag  in  one  piece 
so  no  one  can  remove  it  without 
destroying  or  defacing  it. 

(2)  Make  sure  it  is  durable  and 
readable  for  the  engine's  entire  life, 

(3)  Secure  it  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement, 

(4)  Write  if  in  block  letters  in  English. 

(5)  Instruct  equipment  manufacturers 
that  they  must  place  a  duplicate  label  as 
described  in  §  1068.105  of  this  chapter 
if  they  obscure  the  engine  s  label, 

(b)  Engine  labels  or  tags  required 
under  this  section  must  have  the 
following  information: 

(1 )  Include  the  heading  "Emission 
Control  Information, '" 

(2)  Include  your  full  corporate  name 
and  trademark. 

(3)  State  the  engine  displacement  (in 
liters)  and  rated  power, 

(4)  State:  "THIS  ENGINE  IS  I 
EXCLUDED  FROM  THE 
REQUIREMENTS  OF  40  CFR  PART 
1048  AS  A  "STATIONARY  ENGINE  • 
INSTALLING  OR  USING  THIS  ENGINE 
IN  ANY  OTHER  APPLICATION  MAY 
BE  A  VIOLATION  OF  FEDERAL  L.\\\ 
SUBJECT  TO  CIVIL  PENALTY", 

Subpart  B — Emission  Standards  and 
Reiated  Requirements 

§1048.101    What  exhaust  emission 
standards  must  my  engir>es  meet? 

(a)  The  exhaust  emission  standards  in 
Table  1  of  §  1048,101  apply  for  steady- 
state  measurement  of  emissions  with  the 
duty-cycle  test  procedures  in  subpart  F 
of  this  part: 
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Table  1  of  §1048.101.— Steady-State  Duty-Cycle  Emission  Standards  igRW- 

hr) 

Model  year 

Emission  standards 

Alternate  emission 
standards 

HC+NOx 

GO 

HC+NOx 

CO 

2004-2006                                     

4.0 

50.0 

2007  and  later      

3.4 

34 

1.3 

270 

(b)  The  exhaust   emission  standards  in  Table  2   of  §1048.101   applv  for  transient  measurement  of  emissions  with 
the  duty-cycle  test  procedures  in  subpart  F  of  this  part; 

Table  2  of  §1048.101.— Transient  Duty-Cycle  Emission  Standards  (g,kW-hr) 


Model  year 


Emission  standards 


HC+NOx 


CO 


Alternate  emissKxi 
standards 


HC+NOx 


CO 


2007  and  later 


3.4 


3.4 


1.3 


27.0 


(c)  The  exhaust  emission  standards  in  Table  3  of  §1048.101  apply  for  emission  measurements  with  the  field-test 

procedures  in  subpart  F  of  this  part: 

Table  3  of  §1048.101.— Field-testing  Emission  Standards  (g  kW-hrj 


Model  year 

Emission  standards 

Altemate  emission 
standards 

HC+NOx 

CO 

HC+NOx          CO 

2007  and  later 

47 

5.0 

1.8 

410 

(d)  You  may  choose  to  meet  the 
altemate  emission  standards  instead  of 
the  regular  emission  standards,  as 
described  in  paragraphs  (a)  through  (c) 
of  this  section. 

(e)  The  standards  apply  for  the  model 
vears  listed  in  the  tables  in  this  section 
Vou  may  choose  to  certify  earlier  model 
years. 

(f)  Apply  the  exhaust  emission 
standards  in  this  section  for  engines 
using  all  fuels.  You  must  meet  the 
numerical  emission  standards  for 
hydrocarbons  in  this  section  based  on 
the  following  types  of  hydrocarbon 
emissions  for  engines  powered  by  the 
following  fuels: 

(1)  Gasoline-  and  LPG-fueled  engines: 
THC  emissions. 

(2)  Natural  gas-fueled  engines:  NMHC 
emissions  (for  testing  to  show  that  these 
engines  meet  the  emission  standards  in 
paragraph  (c)  of  this  section,  disregard 
hydrocarbon  emissions). 

(3)  Alcohol-fueled  engines:  THCE 
emissions. 

(g)  Certain  engines  with  total 
displacement  at  or  below  1000  cc  may 
comply  with  the  requirements  of  40  CFR 
part  90  instead  of  complying  with  the 
emission  standards  in  this  section,  as 
described  in  §1048.615. 

(h)  You  must  show  in  your 
certification  application  that  your 
engines  meet  the  exhaust  emission 


standards  in  paragraphs  (a)  through  (c) 
of  this  section  over  their  full  useful  life 
The  minimum  useful  life  is  5,{)0()  hcurv 
of  operation  or  seven  years,  whichever 
comes  first.  Specify  a  longer  useful  liff 
under  either  of  two  conditions: 

(1)  If  vou  design,  advertise,  or  market 
vour  engine  to  operate  longer  than  the 
minimum  useful  life  (your 
recommended  time  until  rebuild  mnx 
indicate  a  longer  design  lifel 

(2)  If  your  basic  mechanical  uarrantv 
is  longer  than  the  minimum  useful  life 

(i)  Refer  to  §  1048  240  to  apfiK 
deterioration  factors 

(j)  Apply  this  subpart  to  all  testint! 
including  production-line  and  m  use 
testing,  as  described  in  subparts  D  and 
E  of  this  part. 

§  1048.105    What  steps  must  I  take  to 
address  evaporative  emissions? 

(a)  Starting  in  the  2007  model  vear   it 
you  produce  an  engine  that  runs  on  a 
volatile  liquid  fuel  (such  as  gasolinei. 
you  must  take  the  following  steps  td 
address  evaporative  emissions 

(1)  Specify'  and  incorporate  design 
features  to  avoid  venting  fuel  \  apors 
directly  to  the  atmosphere.  Evaporative 
hydrocarbon  emissions  must  be  less 
than  0.2  grams  per  gallon  of  fuel  tank 
capacity  during  a  nine-hour  period  ni 
gradually  increasing  ambient 
temperatures  from  22  to  :w   i.  with  fu>>l 
meeting  the  specifications  in  40  CFK 


1065.210.  \\  !i-]i  measured  from  an 

enginr  with  ,1  i  >i!iii|ftr  fuel  system 
uMii^  the  iMjiii|iiii':it  .iii.i  procedures 
s[u>(  ifii-d  Hi  4(1  (  ]'K  Mb. 107-96  and 
Hhl.il  4h   \    iim,i\  rely  on  any  of  the 
following  (iesimi--  instead  of  doing 
('mission  tcst^  t:    -til  \s  'hat  you  meet 
this  requireriif  n! 

(i)  Use  a  t('lti>'i'  1    r  self-closing  gas 
rap  on  a  fui-i  t.ink  t.'i.it  stri\'=  spaled  up 
tu  .i  [Kisitu  tJ  pri's'-wri'  if  J  4  "<  Ki'.i  ,3.5 
f)^i  i  iir  a  \  <ii  uuni  )iri"-^  iir>'  of  10.5  kPa 
(1.5  psii 

(ii)  I  se  ,1  t.'ihirvi!    ir  self-closing  gas 
(  ap  (in  a  fii>M  tank  tli.it  ^tavs  sealed  up 
ti .  a  positive  i;i  v  .n  iiuih  j iressure  of  7 
kl'a  11  psi).  Use  an  inn.itahle, 
niinpfrmeahlo  hai:  tlia!  occupies  the 
\  apnr  s()ai  r  ins;i!i'  tlie  fuel  tank, 
'■\(  hangm^i;  air  \\  itii  tin   .imbient  as 
n<'<"(i»Ml  t(:  prcvi-ii'  [iM'Nv,,re  buildup  in 
the  tank  Thp  vol  time  ^f  tlip  inflatable 
iiag  niu'-t  he  at  I'M^t  H)  percent  of  the 
tiital  tank  \  iiiiini> 

(iii)  Use  a  tithtnii  or  self-closing  gas 
f  ap  on  a  fuel  t.tn^  Msal  stays  sealed 
>\(  ept  for  vt'iit  lii:  '    .J  charcoal  canister. 
Thr  "ngm''  ti;;!--'  ">■  designed  to  draw 
hydrucart)'  :.^  ft;  in  'lie  canister  into  the 
engine's  <  (iinhu--tion  chamber  as  needed 
to  prevent  evaporative  emissions  during 
normal  operation. 

(iv)  Use  a  tcilicred  or  self-closing  gas 
c;ap  on  a  i  nilapsible  bladder  tank.  A 
collapsible  bladder  tank  is  one  that 
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changes  in  volume  as  needed  to 
accommodate  the  changing  amount  of 
liquid  fuel,  thus  eliminating  the  vapor 
space. 

(2)  For  nonmetallic  fuel  lines,  specif% 
and  use  products  that  meet  the  Categor\ 
1  specifications  in  SAE  12260 
"Nonmetallic  Fuel  System  Tubing  with 
One  or  More  Layers,"  November  1996 
(incorporated  bv  reference  in 
§1048.710) 

(3)  Liquid  fuel  in  the  fuel  tank  may 
not  reach  boiling  during  continuous 
engine  operation  in  the  final  installation 
at  an  ambient  temperature  of  30  C. 
Gasoline  with  a  volatility  of  9  R\T 
begins  to  boil  at  about  53^  C  You  may 
satisfy  this  requirement  bv  specifving 
and  incorporating  design  features  to 
prevent  fuel  boiling  under  all  normal 
operation. 

(b)  If  other  companies  install  your 
engines  in  their  equipment,  give  them 
any  appropriate  instructions,  as 
described  in  ^  1048  130 

§  1 046. 1 1 0    How  must  my  engines 
diagnose  malfunctions? 

(a)  Equip  vour  engines  with  a 
diagnostic  svstenn  Starting  in  the  2007 
model  year,  make  sure  your  system  will 
detect  significant  malfunctions  in  its 
emission-control  system  using  one  of 
the  following  protocols: 

(1)  If  your  emission-control  strategy 
depends  on  maintaining  air-fuel  ratios 
at  stoichiometrv.  an  acceptable 
diagnostic  design  would  identify 
malfunction  whenever  the  air-fuel  ratio 
does  not  cross  stoichiometry  for  one 
minute  You  may  use  other  diagnostic 
strategies  if  we  approve  them  in 
advance 

(2)  If  the  protocol  described  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to  your  engine,  you  must  use  an 
alternative  approach  that  we  approve  in 
advance 

(b)  Use  a  malfunction-indicator  light 
IMILI  Make  sure  the  MIL  is  readilv 
visible  to  the  operator,  it  may  be  dn\ 
color  except  red  When  the  MIL  goes  on. 
it  must  display  "(Ihecik  Engine." 

'Service  Engine  Soon."  or  a  similar 
message  that  we  approve  \'ou  may  use 
sound  in  addition  to  the  light  signal 
The  MIL  must  go  on  under  each  of  these 
circumstances 

(1)  When  a  malfunction  occurs,  as 
described  in  paragraph  (a)  of  this 
section 

(2)  When  the  diagnostic  system 
cannot  send  signals  to  meet  the 
requirement  of  paragraph  (b|{  1 )  of  this 
section 

(3)  When  the  engine's  ignition  is  in 
the  'key-on"  position  before  starting  or 
cranking.  The  MIL  should  go  out  after 


engine  starting  if  the  system  detects  no 
malfunction. 

(c)  Control  when  the  MIL  can  go  out. 
If  the  MIL  goes  on  to  show  a 
mdlhinttion,  it  must  remain  on  during 
all  later  engine  operation  until  servicing 
corrects  the  malfunction.  If  the  engine  is 
not  serviced,  but  the  malfunction  does 
not  recur  for  three  consecutive  engine 
starts  during  which  the  malfunctioning 
system  is  evaluated  and  found  to  be 
working  properly,  the  MIL  may  stay  off 
during  later  engine  operation. 

(d)  Store  trouble  codes  in  computer 
memory.  Record  and  store  in  computer 
memon'  anv  diagnostic  trouble  codes 
showing  a  malfunction  that  should 
illuminate  the  MIL.  The  stored  codes 
must  identify  the  malfunctioning  system 
or  component  as  uniquely  as  possible. 
Make  these  codes  available  through  the 
data  link  connector  as  described  in 
paragraph  [g]  of  this  section.  You  may 
store  codes  for  conditions  that  do  not 
turn  on  the  MIL  The  system  must  store 
a  separate  code  to  show  when  the 
diagnostic  system  is  disabled  (from 
malfunction  or  tampering). 

(e)  Make  data,  access  codes,  and 
devices  accessible.  Make  all  required 
data  accessible  to  us  without  any  access 
codes  or  devices  that  only  you  can 
supply.  Ensure  that  anvone  servicing 
your  engine  can  read  and  understand 
the  diagnostic  trouble  codes  stored  in 
the  onboard  computer  with  generic  tools 
and  information 

(f)  Consider  exceptions  for  certain 
conditions.  Your  diagnostic  systems 
may  disregard  trouble  codes  for  the  first 
three  minutes  after  engine  starting.  You 
may  ask  us  to  approve  diagnostic- 
system  designs  that  disregard  trouble 
codes  under  other  conditions  that 
would  produce  an  unreliable  reading, 
damage  systems  or  components,  or 
cause  other  safety  risks.  This  might 
include  operation  at  altitudes  over  8,000 
feet. 

(g)  Follow  standard  references  for 
formats,  codes,  and  connections.  Follow 
conventions  defined  in  the  following 
documents  (incorporated  by  reference  in 
§  1048.710),  or  ask  us  to  approve  using 
updated  versions  of  these  documents: 

(1)  ISO  9141-2  February  1994,  Road 
vehicles — Diagnostic  systems  Part  2. 

(2)  ISO  14230-4  lune  2000.  Road 
vehicles — Diagnostic  systems — KWP 
2000  requirements  for  emission-related 
systems, 

§  1048.1 1 5    What  other  requirements  must 
my  engines  meet? 

Your  engines  must  meet  the  following 
requirements: 

(a)  Closed  cranki  use.  Design  and 
produce  your  engines  so  they  release  no 


crankcase  emissions  into  the 
atmosphere. 

(b)  Torque  broadcasting. 
Electronically  controlled  engines  must 
broadcast  their  speed  and  output  shaft 
torque  (in  neurton-meters)  on  their 
controller  area  networks.  Engines  may 
alternatively  broadcast  a  surrogate  value 
for  torque  that  can  be  read  with  a  remote 
device.  This  information  is  necessary  for 
testing  engines  in  the  field  (see 
§1065.515  of  this  chapter).  This 
requirement  applies  beginning  in  the 
2007  model  year. 

(c)  EPA  access  to  broadcast 
information.  If  we  request  it,  you  must 
provide  us  any  hardware  or  tools  we 
would  need  to  readily  read,  interpret, 
and  record  all  information  broadcast  by 
an  engine's  on-board  computers  and 
electronic  control  modules.  If  you 
broadcast  a  surrogate  parameter  for 
torque  values,  you  must  provide  us 
what  we  need  to  convert  these  into 
torque  units.  We  will  not  ask  for 
hardware  or  tools  if  they  are  readily 
available  commercially. 

(d)  Emission  sampling  capability. 
Produce  all  your  engines  to  allow 
sampling  of  exhaust  emissions  in  the 
field.  This  sampling  requires  either 
exhaust  ports  downstream  of  any 
aftertreatment  devices  or  the  ability  to 
extend  the  exhaust  pipe  by  20  cm.  This 
is  necessary  to  minimize  any  diluting 
effect  from  ambient  air  at  the  end  of  the 
exhaust  pipe. 

(e)  Adjustable  parameters.  If  your 
engines  have  adjustable  parameters, 
make  sure  they  meet  all  the 
requirements  of  this  part  for  any 
adjustment  in  the  physically  available 
range. 

(1)  We  do  not  consider  an  operating 
parameter  adjustable  if  you  permanently 
seal  it  or  if  ordinary  tools  carmof  readily 
access  it. 

(2)  We  may  require  that  you  set 
adjustable  parameters  to  any 
specification  within  the  adjustable  range 
during  certification  testing,  production- 
line  testing,  selective  enforcement 
auditing,  or  any  required  in-use  testing, 

(f)  Prohibited  controls.  You  may  not 
design  engines  with  an  emission-control 
system  that  emits  any  noxious  or  toxic 
substance  that  the  engine  would  not 
emit  during  operation  in  the  absence  of 
such  a  system,  except  as  specifically 
permitted  by  regulation. 

(g)  Defeat  devices.  You  may  not  equip 
your  engines  with  a  defeat  device.  A 
defeat  device  is  an  auxiliary  emission- 
control  device  or  other  control  feature 
that  reduces  the  effectiveness  of 
emission  controls  under  conditions  you 
may  reasonably  expect  the  engine  to 
encounter  during  normal  operation  emd 
use.  This  does  not  apply  to  auxiliary 
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emission-control  devices  you  identify  in 
your  certification  application  if  any  of 
the  following  is  true: 

(1)  The  conditions  of  concern  were 
substantially  included  in  your 
prescribed  duty  cycles. 

(2)  You  show  your  design  is  necessar\' 
to  prevent  catastrophic  engine  (or 
equipment)  damage  or  accidents. 

(3)  The  reduced  effectiveness  applies 
only  to  starting  the  engine. 

§  1048.120    What  warranty  requirements 
apply  to  me? 

(a)  You  must  warrant  to  the  ultimate 
buyer  that  the  new  engine  meets  two 
conditions: 

(1)  You  have  designed,  built,  and 
equipped  it  to  meet  the  requirements  of 
this  part. 

(2)  It  is  free  from  defects  in  materials 
and  workmanship  that  may  keep  it  from 
meeting  these  requirements. 

(b)  Your  emission-related  warranty 
must  be  valid  for  at  least  50  percent  of 
the  engine's  useful  life  in  hours  of 
operation  or  at  least  three  years, 
whichever  comes  first.  In  the  case  of  a 
high-cost  warranted  part,  the  warranty 
must  be  valid  for  at  least  70  percent  of 
the  engine's  useful  life  in  hours  of 
operation  or  at  least  five  years, 
whichever  comes  first.  You  may  offer  a 
warranty  more  generous  than  we 
require.  This  warranty  may  not  be 
shorter  than  any  published  pr  negotiated 
warranty  you  offer  for  the  engine  or  any 
of  its  components.  If  an  engine  has  no 
tamper-proof  hour  meter,  we  base  the 
warranty  periods  in  this  paragraph  only 
on  the  engine's  age  (in  years). 

(c)  The  emission-related  warranty 
must  cover  components  whose  failure 
would  increase  an  engine's  emissions, 
includeing  electronic  controls,  fuel 
injection  (for  liquid  or  gaseous  fuels), 
exhaust-gas  recirculation, 
aftertreatment,  or  any  other  system  you 
develop  to  control  emissions  In  general, 
we  consider  replacing  or  repairing  other 
components  to  be  the  owner's 
responsibility. 

(d)  You  may  exclude  from  your 
warranty  a  component  named  in 
paragraph  (c)  of  this  section,  if  it  meets 
both  of  the  following  conditions: 

(1)  It  was  in  general  use  on  similar 
engines  before  January  1,  2000. 

(2)  Its  failure  would  clearly  degrade 
the  engine's  performance  enough  that 
the  operator  would  need  to  repair  or 
replace  it. 

(e)  You  may  limit  your  emission- 
related  warranty's  validity  to  properly 
maintained  engines,  as  described  in 
§1068.115  of  this  chapter. 

(D  If  you  make  an  aftermarket  part, 
you  may — but  do  not  have  to — certify 
that  using  the  part  will  still  allow 


engines  to  meet  emission  standards,  as 
described  in  §  85.21 14  of  this  chapter 

§  1 048.1 25    What  maintenance  instructions 
must  I  give  to  buyers? 

Give  the  ultimate  buyer  of  each  n^w 
engine  written  instructions  for  properK 
maintaining  and  using  the  engine, 
including  the  emission-control  system 
The  maintenance  instructions  also 
applv  to  service  accumulation  on  vnur 
test  engines,  as  described  in  40  CFR  [lart 
1065,  subpart  E. 

(a)  Critical  emission-related 
maintenance.  You  may  schedule  critical 
maintenance  on  partic:uiar  devices  if 
you  meet  the  following  conditions 

(1)  You  may  ask  us  to  approve 
maintenance  on  air-injection,  fuel- 
system,  or  ignition  components. 
aftertreatment  devices,  exhaust  gas 
recirculation  systems,  crankcase 
ventilation  valves,  or  oxygen  sensors 
only  if  it  meets  two  criteria: 

(i)  Operators  are  reasonably  likely  to 
do  the  maintenance  you  call  for 

(ii)  Engines  need  the  maintenance  to 
meet  emission  standards 

(2)  We  will  accept  scheduled 
maintenance  as  reasonably  likely  to 
occur  in  use  if  you  satisfy  any  of  four 
conditions: 

(i)  You  present  data  showing  that   if 
a  lack  of  maintenance  increases 
emissions,  it  also  unacceptably  degrades 
the  engine's  performance. 

(ii)  You  present  survey  data  showing 
that  80  percent  of  engines  in  the  field 
get  the  maintenance  you  specify'  at  the 
recommended  inten'als. 

(iii)  You  provide  the  maintenance  free 
of  charge  and  clearly  say  so  in 
maintenance  instructions  for  the 
customer. 

(iv)  You  otherwise  show  us  that  the 
maintenance  is  reasonably  likeK  tn  he 
done  at  the  recommended  intervals 

(b)  Minimum  maintenance  inten'als. 
You  may  not  schedule  emission-related 
maintenance  within  the  minimum 
useful  life  period  for  aftertreatment 
devices,  fuel  injectors,  sensors, 
electronic  control  units,  and 
turbochargers. 

(c)  Noncritical  emission-related 
maintenance.  For  engine  parts  not  listed 
in  paragraph  (a)  or  (b)  of  this  sectum. 
you  may  recommend  any  additional 
amount  of  inspection  or  maintenance. 
But  you  must  state  clearly  that  these 
steps  are  not  necessary  to  keep  the 
emission-related  warranty  valid   Also. 
do  not  take  these  inspection  or 
maintenance  steps  during  ser\ice 
accumulation  on  your  test  engines 

(d)  Source  of  parts  and  repairs  Print 
clearly  on  the  first  page  of  your  written 
maintenance  instructions  that  any  repair 
shop  or  person  may  maintain,  replace. 


nr  repair  emission-i  nntrMi  devices  and 
systems  Make  sure  your  instructions 
require  nn  i  ompunent  or  service 
identified  by  brand,  trade,  or  corporate 
name  Also,  do  not  directly  or  indirectly 
(iistinguish  between  service  by 
(.ompanies  with  which  you  have  a 
rommercidl  relationship  and  service  by 
independent  repair  shops  or  the  owner. 
You  may  disregard  the  requirements  in 
this  paragraph  (d)  if  you  do  one  of  two 
things: 

(1)  Provide  a  component  or  service 
without  charge  under  the  purchase 
agreement. 

(2)  Get  us  to  waive  this  prohibition  in 
the  public's  interest  by  convincing  us 
the  engine  will  work  properly  only  with 
the  identified  mmpnnent  nr  service 

§  1048.130     What  installation  instructions 
must  I  give  to  equipment  manufacturers'' 

(a)  If  you  sell  an  engine  tor  someone 
else  to  install  in  a  piece  of  nonroad 
equipment,  give  the  buyer  of  the  engine 
written  instructions  for  installing  it 
consistent  with  the  requirements  of  this 
part.  Make  sure  these  instructions  have 
the  following  information: 

(1)  Include  the  heading:  "Emission- 
related  installHtion  instructions." 

(2)  State:    Fdihiig  to  follow  these 
instructions  when  installing  a  certified 
engine  in  a  piece  of  nonroad  equipment 
violates  federal  law  (40  CFR 

1088  105(b)),  subject  to  fines  or  other 
penalties  as  described  in  the  Clean  Air 
Act" 

[3]  Describe  any  other  instructions 
needed  to  install  an  exhaust 
aftertreatment  device  consistent  with 
your  application  for  certification. 

(4)  Describe  the  steps  needed  to 
control  evaporative  emissions,  as 
described  in  «?  1048.105. 

{^)  Describe  any  necessary  steps  for 
installing  the  diagnostic  system 
described  in  tj  1048.110. 

(6)  Describe  any  limits  on  the  range  of 
applic  ations  needed  to  ensure  that  the 
engine  uperates  consistently  with  your 
application  for  certification.  For 
example,  if  your  engines  are  certified 
only  for  constant-speed  operation,  tell 
equipment  manufacturers  not  to  install 
the  engines  m  variable-speed 
applications.  Also,  if  you  need  to  avoid 
sustained  high-load  operation  to  meet 
the  field-testing  emission  standards  we 
specify  in  §  104H  101(c),  describe  how 
the  equipment  manufacturer  must 
properly  size  the  engines  for  a  given 
applicatUHi 

(7)  Descnhc  dn\  utlii.^r  instructions  to 
make  sure  the  installed  engine  will 
opf  rate  according  to  design 

spe(  ifi(.ations  in  your  application  for 
certificatiun 
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(8)  State:  "If  you  obscure  the  engine's 
emission  label,  you  must  place  a 
duplicate  label  on  vour  equipment,  as 
described  in  40  CFR  1068, 105.  •. 

(b)  You  do  not  need  installation 
instructions  for  engines  you  install  in 
your  own  equipment. 

§  1048.135    How  must  I  label  and  identify 
the  engines  I  produce? 

(a)  Assign  each  production  engine  a 
unique  identification  number  and 
permanently  and  legibly  affix  or  engrave 
it  on  the  engine 

(b)  At  the  time  of  manufacture,  add  a 
permanent  label  identifv'ing  each 
engine.  To  meet  labeling  requirements, 
do  four  things: 

(1)  Attach  the  label  in  one  piece  so  it 
is  not  removable  without  being 
destroyed  or  defaced. 

(2)  Design  and  produce  it  to  be 
durable  and  readable  for  the  engine  s 
entire  life. 

(3)  Secure  it  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement 

(4)  Write  it  in  block  letters  in  English 

(c)  On  vour  engine  label,  do  M  things: 

(1)  Include  the  heading  -EMISSION 
CONTROL  INFORMATION  •■ 

(2)  Include  your  full  corporate  name 
and  trademark. 

(3)  State:  'THIS  ENGINE  IS 
CERTIFIED  TO  OPER.\TE  ON  (specify 
operating  fuel  or  fueis'l," 

(4)  Identif\'  the  emission-control 
system;  your  identifiers  must  use  names 
and  abbreviations  consistent  with  SAE 
|1930.  which  we  incorporate  bv 
reference  (see  ^  1048  710). 

(5)  List  all  requirements  for  fuel  and 
lubricants. 

(6)  State  the  date  of  manufacture 
(DAY  (optional).  MONTH,  and  YEARl; 
if  you  stamp  this  information  on  the 
engine  and  print  it  in  the  owner's 
manual,  vou  mav  omit  it  from  the  label. 

(7)  State:  THiS  ENGINE  MEETS  US. 
ENVIRONMENTAL  PROTECTION 
AGENCY  REGULATIONS  FOR  [MODEL 
YEAR!  LARGE  NONROAD  SI 
ENGINES.' 

(8)  Include  EPA's  standardized 
designation  for  the  engine  family. 

(9)  State  the  engine's  displacement  (in 
liters]  and  rated  power. 

(10)  State  the  engines  useful  life  (see 
§  1048.101(h)). 

(11)  List  specifications  and 
adjustments  for  engine  tuneups;  show 
the  proper  position  for  the  transmission 
during  tuneup  and  state  which 
accessories  should  be  operating. 

(12)  Describe  other  information  on 
proper  maintenance  and  use. 

(13)  Identify  the  emission  standards  to 
which  you  have  certified  the  engine 

(d)  Some  of  your  engines  may  need 
more  information  on  the  label. 


(1)  If  you  have  an  engine  family  that 
has  been  certified  only  for  constant- 
speed  engines,  add  to  the  engine  label 

•CONSTANT-SPEED  ONLY." 

(2)  If  you  certifv  an  engine  to  the 
voluntarv  standards  in  §  1048.140,  add 
to  the  engine  label  "BLUE  SKY 
SERIES," 

(3)  If  you  produce  an  engine  we 
exempt  from  the  requirements  of  this 
part,  see  40  CFR  part  1068,  subparts  C 
and  D.  for  more  label  information. 

(e)  Some  engines  may  not  have 
enough  space  for  a  label  with  all  the 
required  information.  In  this  case,  you 
mav  omit  the  information  required  in 
paragraphs  (c)(3),  (c)(4),  (c)(5),  and 
(c)(12)  of  this  section  if  you  print  it  in 
the  owner's  manual  instead. 

(f)  If  you  are  unable  to  meet  these 
labeling  requirements,  you  may  ask  us 
to  modify  them  consistent  with  the 
intent  of  this  section. 

(g)  If  vou  obscure  the  engine  label 
while  installing  the  engine  in  the 
vehicle,  you  must  place  a  duplicate 
label  on  the  vehicle.  If  someone  else 
installs  the  engine  in  a  vehicle,  give 
them  duplicate  labels  if  they  ask  for 
them  (see  40  CFR  1068.105). 

§  1048.140    How  do  I  certify  my  engines  to 
more  stringent,  voluntary  standards? 

This  section  defines  voluntary 
standards  that  allow  you  to  produce 
engines  with  a  recognized  level  of 
superior  emission  control.  We  refer  to 
these  as  'Blue  Sky  Series  "  engines.  If 
you  certifv'  engines  under  this  section, 
thev  must  meet  one  of  the  following 
standards: 

(a)  For  the  2003  model  year,  an  engine 
familv  m.(\  qualifv  for  designation  as 

"Blue  Sk\  Series  "  bv  meeting  all  the 
requirements  in  this  part  that  apply  to 
2004  model  year  engines  This  includes 
all  testing  and  reporting  requirements. 

(b)  For  the  2003  through  2006  model 
years,  an  engine  family  may  qualify'  for 
designation  as  "Blue  ,Sky  .Series"  by 
meeting  all  the  requirements  in  this  part 
that  apply  to  2007  model  year  engines. 
This  includes  all  testing  and  reporting 
requirements. 

(c)  Any  engine  family  may  qualify  for 
designation  as  "Blue  Sky  Series"  by 
meeting  all  the  requirements  in  this 
part,  while  certifying  to  the  following 
voluntary  emission  standards: 

(1)  1.3  g/kW-hr  HC-^NOx  and  3.4 
g/kW-hr  CO  using  steady-state  and 
transient  test  procedures,  as  described 
in  subpart  F  of  this  part. 

(2)  1-.8  g/kW-hr  HC-t-NOx  and  4.7 
g/kW-hr  CO  using  field-testing 
procedures,  as  described  in  subpart  F  of 
this  part. 


§  1 048.1 45    What  provisions  apply  only  for 
a  limited  time? 

The  provisions  in  this  section  apply 
instead  of  other  provisions  in  this  part. 
This  section  describes  when  these 
interim  provisions  expire. 

(a)  Family  banking.  You  may  certify 
an  engine  family  to  comply  with  all  the 
2007  model  year  requirements  before 
2007,  For  each  year  of  early  compliance 
for  an  engine  family,  you  may  delay 
certification  by  one  yeEir  for  a  different 
engine  family  with  smaller  projected 
power-weighted  nationwide  sales.  For 
example,  if  you  sell  1,000  engines  with 
an  average  power  rating  of  50  kW 
certified  a  year  early,  you  may  delay 
certification  for  another  engine  family 
with  an  average  power  rating  of  100  kW 
of  up  to  500  engines.  You  must  notify 
us  as  soon  as  you  are  aware  of  such  a 
discrepancy  between  projected  and 
actual  sales. 

(b)  Hydrocarbon  standards.  For  2004 
through  2006  model  years, 
manufacturers  may  use  nonmethane 
hydrocarbon  measurements  to 
demonstrate  compliance  with 
applicable  emission  standards. 

(c)  Transient  eniission  testing. 
Engines  rated  over  560  kW  are  exempt 
from  the  transient  emission  standards  in 
§  1048.101(b). 

(d)  In-use  emission  credits  with 
steady-state  testing.  Ycrti  may  generate 
credits  for  the  in-use  averaging  program 
described  in  §  1048.415  using  steady- 
state  test  procedures  for  2004  through 
2006  model  years. 

(e)  Optional  early  field  testing.  For 
2004  through  2006  model  years, 
manufacturers  may  optionally  use  the 
field-testing  procedures  in  subpart  F  of 
this  part  for  any  in-use  testing  required 
under  subpart  E  of  this  part.  In  this  case, 
the  same  emission  standards  apply  to 
both  steady-state  testing  and  field 
testing. 

(f)  Small-volume  provisions.  Special 
provisions  apply  to  you  if  you 
manufacture  fewer  than  300  engines  per 
year  that  are  subject  to  the  standards  of 
this  part. 

(1)  For  2004  through  2006  model  year 
engines,  the  lawn  and  garden  exemption 
described  in  §  1048.615  applies  to  your 
engines  with  total  displacement  up  to 
2500  cc  with  rated  power  at  or  below  30 
kW.  To  qualify  for  this  exemption,  you 
must  meet  a  CO  emission  standard  of 
130  g/kW-hr  using  the  procedures 
specified  in  40  CFR  part  90, 

(2)  For  2007  through  2009  model  year 
engines,  you  may  optionally  comply 
with  the  emission  standards  and  other 
requirements  that  would  otherwise 
apply  starting  in  2004. 

(3)  If  you  qualify  for  the  hardship 
provisions  in  §  1068.241  of  this  chapter, 
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we  may  approve  extensions  of  up  to 
three  years  total. 

Subpart  C — Certifying  Engine  Families 

§  1 048.20 1    What  are  the  general 
requirements  for  submitting  a  certification 
application? 

(a)  Send  us  an  application  for  a 
certificate  of  conformity  for  each  engine 
family.  Each  application  is  valid  for 
only  one  model  year. 

fb)  The  application  must  not  include 
false  or  incomplete  statements  or 
information  (see  §  1048.250).  We  may 
choose  to  ask  you  to  send  us  less 
information  than  we  specify  in  this 
subpart,  but  this  would  not  change  your 
recordkeeping  requirements. 

(c)  Use  good  engineering  judgment  for 
all  decisions  related  to  your  application 
(see  §  1068.5  of  this  chapter). 

(d)  An  authorized  representative  of 
your  company  must  approve  and  sign 
the  application. 

§  1048.205    How  must  I  prepare  my 
application? 

In  your  application,  you  must  do  all 
the  following  things; 

(a)  Describe  the  engine  familys 
specifications  and  other  basic 
parameters  of  the  engine's  design.  List 
the  types  of  fuel  you  intend  to  use  to 
certify  the  engine  family  (for  example, 
gasoline,  liquefied  petroleum  gas, 
methanol,  or  natural  gas). 

(b)  Explain  how  the  emission-control 
system  operates.  Describe  in  detail  all 
the  system's  components,  auxiliary 
emission-control  devices,  and  all  fuel- 
system  components  you  will  install  on 
any  production  or  test  engine.  Explain 
why  any  auxiliary  emission-control 
devices  are  not  defeat  devices  (see 

§  1048.115(g)).  Do  not  include  detailed 
calibrations  for  components  unless  we 
ask  for  them. 

(c)  Explain  how  the  engine  diagnostic 
system  works,  describing  especially  the 
engine  conditions  (with  the 
corresponding  diagnostic  trouble  codes) 
that  cause  the  malfunction-indicator 
light  to  go  on.  Propose  what  you 
consider  to  be  extreme  conditions  under 
which  the  diagnostic  system  should 
disregard  trouble  codes,  as  described  in 
§1048.110. 

(d)  Describe  the  engines  you  selected 
for  testing  and  the  reasons  for  selecting 
them. 

(e)  Describe  any  special  or  alternate 
test  procedures  you  used  (see 
§1048.501). 

(f)  Identify  the  duty  cycle  and  the 
number  of  engine  operating  hours  used 
to  stabilize  emission  levels.  Describe 
any  scheduled  maintenance  you  did. 

(g)  List  the  sf>ecifications  of  the  test 
fuel  to  show  that  it  falls  within  the 


required  ranges  we  specifv'  in  40  CFR 
part  1065,  subpart  C. 

(h)  Identify  the  engine  family's  useful 
life. 

(i)  Propose  maintenance  and  use 
instructions  for  the  ultimate  buyer  of 
each  new  engine  (see  §  1048  125) 

(j)  Propose  emission-related 
installation  instructions  if  you  sell 
engines  for  someone  else  to  install  in  a 
piece  of  nonroad  equipment  (see 
§1048.130). 

(k)  Identify  each  high-cost  warranted 
part  and  show  us  how  you  calculated  its 
replacement  cost,  including  the 
estimated  retail  cost  of  the  part,  labor 
rates,  and  labor  hours  to  diagnose  and 
replace  defective  parts. 

(1)  Propose  an  emission-control  label 

(m)  Present  emission  data  for  HC. 
NOx.  and  CO  on  a  test  engine  to  show 
your  engines  meet  the  duty-cycle 
emission  standards  we  specifv  in 
§  1048.101(a)  and  (b).  Show  these 
figures  before  and  after  applying 
deterioration  factors  for  each  engine 
Include  test  data  for  each  type  of  fuel  on 
which  you  intend  for  engines  in  the 
engine  family  to  operate  (for  example, 
gasoline,  liquefied  petroleum  gas. 
methanol,  or  natural  gas). 

(n)  Report  all  test  results,  including 
those  from  invalid  tests  or  from  any 
nonstandard  tests  (such  as 
measurements  based  on  exhaust 
concentrations  in  parts  per  raillionl. 

(0)  Identify  the  engine  family's 
deterioration  factors  and  describe  how 
you  developed  them.  Present  any 
emission  test  data  you  used  for  this 

(p)  Describe  all  adjustable  operating 
parameters  (see  §  1048. n5(d)). 
including  the  following. 

(1)  The  nominal  or  recommended 
setting  and  the  associated  production 
tolerances. 

(2)  The  intended  physically  adjustable 
range. 

(3)  The  limits  or  stops  used  to 
establish  adjustable  ranges. 

(4)  Production  tolerances  of  the  limits 
or  stops  used  to  establish  each 
physically  adjustable  range. 

(5)  Information  showing  that  someone 
cannot  readily  modify  the  engines  to 
operate  outside  the  physically 
adjustable  range. 

(q)  Describe  everything  we  need  to 
read  and  interpret  all  the  information 
broadcast  by  an  engine's  onboard 
computers  and  electronic  control 
modules  and  state  that  you  will  give  us 
any  hardware  or  tools  we  would  need  to 
do  this.  You  may  reference  any 
appropriate  publicly  released  standards 
that  define  conventions  for  these 
messages  and  parameters.  Format  your 
information  consistent  with  publicly 
released  standards. 


(r)  If  your  engine  familv  includes  a 
\ olatile  liquid  fuel,  propose  a  set  of 
design  parameters  and  instructions  for 
installing  the  engine  to  minimize 
e\apnrative  emissions  (see 
^U)48,n5(g)). 

(s)  State  whether  your  engine  will 
operate  in  variable-speed  applications, 
(onstant-speed  applications,  or  both.  If 
vour  certification  covers  only  constant- 
speed  applications,  describe  how  you 
will  prevent  use  of  these  engines  in 
variable-speed  applications. 

It)  Stale  that  all  the  engines  in  the 
engine  family  comply  with  the  field- 
testing  emission  standards  we  specify'  m 
*!  1048  ]01(r)  for  ail  normal  operation 
and  use  (see  <*  1048  515).  Describe  in 
detail  any  testing,  engineering  analysis, 
or  other  information  on  which  you  base 
this  statement 

(u)  State  that  vou  operated  your  test 
engines  according  to  the  specified 
procedures  and  test  parameters  using 
the  fuels  described  in  the  application  to 
show  you  meet  the  requirements  of  this 
part 

(v)  State  unconditionally  that  all  the 
engines  in  the  engine  family  comply 
with  the  requirements  of  this  part,  other 
referenced  parts,  and  the  Clean  Air  Act 
(42  U.SC   7401  et  seq). 

(w)  Include  estimates  of  engine 
production 

(x)  Add  other  iniorm.iti.in  to  help  us 
evaluate  your  applu  ation  if  ue  ask  for 
it 

§  1048.210     May  I  get  preliminary  approval 
before  I  complete  my  application "^ 

If  you  send  us  information  before  you 
finish  the  application  we  \m1!  review  it 
and  make  any  appropriate 
determinations  listed  in  ^  1(»4H  215(b) 
within  90  days  of  \  our  request   If  we 
need  to  ask  you  for  further  information, 
we  will  extend  the  90-day  period  by  the 
number  of  days  we  wait  for  your 
response. 

§  1 048.21 5    What  happens  after  I  complete 
my  appiication? 

(a)  If  any  of  the  information  in  your 
application  changes  after  you  submit  it, 
amend  it  as  described  in  §1048.225. 

(b)  We  may  decide  that  we  cannot 
approve  vour  application  unless  you 
revise  it 

( 1 )  If  ynu  inappropnateh  use  the 
provisions  of  §  1048  2J0(c)  or  (d)  to 
define  a  broader  or  narrower  engine 
family,  we  will  require  you  to  redefine 
your  engine  family. 

(2)  If  we  determine  your  selected 
useful  life  for  the  engine  family  is  too 
short,  we  will  require  you  to  lengthen  it 
(see  §  1048  101(h)) 

(3)  If  we  determine  voar  detenuralujn 
factors  are  not  appropriate,  we  will 
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require  vnu  to  revise  them  (see 
§1048.240fc)). 

(4)  If  your' diagnostic  system  is 
inadequate  for  defecting  significant 
malfunctions  in  emission-control 
systems,  we  will  require  you  to  make 
the  system  more  effective  (see 
§1048.n0(b)), 

(5)  If  your  diagnostic  system 
inappropriately  disregards  trouble  codes 
under  certain  conditions,  we  will 
require  vou  to  change  the  system  to 
operate  under  broader  conditions  (see 

§  1048.110(g)). 

(6)  If  your  proposed  label  is 
inconsistent  with  §  1048  135,  we  will 
require  you  to  change  it  (and  tell  \()u 
how,  if  possible). 

(7)  If  you  require  or  recommend 
maintenance  and  use  instructions 
inconsistent  with  §  1048.125,  we  will 
require  you  to  change  them. 

(8)  If  we  find  any  other  problem  with 
your  application,  we  will  tell  vou  hnw 
to  correct  it. 

(c)  If  we  determine  your  applicdtinn  i.s 
complete  and  shows  you  meet  all  the 
requirements,  we  will  issue  a  certificate 
of  conformity  for  your  engine  f<3mily  for 
that  model  year  If  we  deny  the 
application,  we  will  explain  why  in 
writing  You  may  then  ask  us  to  hold  a 
hearing  to  reconsider  our  decision  (see 
§1048.720). 

§  1048.220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

Send  the  Designated  Officer  a  request 
to  amend  your  application  for 
certification  for  an  engine  familv  if  vou 
want  to  change  the  maintenance 
instructions  in  a  wav  that  f:nuld  affec  t 
emissions.  In  vour  request,  describe  the 
proposed  changes  to  the  maintenance 
instructions.  Unless  we  disapprove  it, 
you  may  distribute  the  new 
maintenance  instructions  to  your 
customers  .30  days  after  we  receive  your 
request.  We  may  also  approve  a  shorter 
time  or  waive  this  requirement 

§  1048.225    How  do  I  amend  my  application 
to  include  new  or  modified  engines? 

(a)  You  must  amend  your  application 
for  certification  before  you  take  either  of 
the  following  actions; 

(1)  .\dd  an  engine  to  a  certificate  of 
conformity 

(2)  Make  a  design  change  for  a 
certified  engine  familv  that  may  affect 
emissions  or  an  emission-related  part 
over  the  engines  lifetime, 

(b)  ,Send  the  Designated  Officer  a 
request  to  amend  the  application  for 
certification  for  an  engine  familv  In 
your  request,  do  all  of  the  following: 

(1)  Describe  the  engine  model  or 
configuration  you  are  adding  or 
changing 


(2)  Include  engineering  evaluations  or 
reasons  why  the  original  test  engine  is 
or  is  not  still  appropriate. 

(3)  If  the  original  test  engine  for  the 
engine  family  is  not  appropriate  to  show 
compliance  for  the  new  or  modified 
engine,  include  new-  test  data  showing 
that  the  new  or  modified  engine  meets 
the  requirements  of  this  part, 

(c)  You  ma\'  start  producing  the  new 
or  modified  engine  anyiime  after  you 
send  us  your  request. 

(d)  You  must  give  us  test  data  within 
30  days  if  we  ask  for  more  testing,  or 
stop  producing  the  engine  if  you  cannot 
do  this. 

(e)  If  we  determine  that  the  certificate 
of  conformity  would  not  cover  vour  new 
or  modified  *;iigine,  we  will  send  you  a 
written  explanation  of  our  decision.  In 
this  case,  you  may  no  longer  produce 
these  engines,  though  you  may  ask  for 

a  hearing  for  us  to  reconsider  our 
decision  [see  §  1048  720) 

§  1 048.230     How  do  I  select  engine 

families? 

(a)  Divide  vour  product  line  into 
families  of  engines  that  you  expect  to 
have  similar  emission  characteristics. 
Your  engint'  faniil\  is  limited  to  a  single 
model  year 

(b)  Group  engines  in  the  same  engine 
family  if  they  are  identical  in  all  of  the 
following  aspects: 

(1)  The  combustion  cycle 

(2)  The  cooling  system  (water-cooled 
vs.  air-cooled). 

(3)  The  number  and  arrangement  of 
cylinders. 

(4)  The  number,  location,  volume,  and 
composition  of  catalytic  converters, 

(5)  Method  of  air  aspiration 

(6)  Bore  and  stroke. 

(7)  Configuration  of  the  combustion 
chamber. 

(8)  Location  of  intake  and  exhaust 
valves  or  ports. 

(c)  In  some  cases  you  miy  subdivide 
a  group  of  engines  that  is  identical 
under  paragraph  (b)  of  this  section  into 
different  engine  families.  To  do  so,  you 
must  show  you  expect  emission 

(  haracteristics  tn  be  different  during  the 
us(;ful  life  or  that  any  of  the  following 
engine  characteristics  are  different: 

(1 1  Method  of  actuating  intake  and 
exhaust  timing  (poppet  valve,  reed 
valve,  rotary  valve,  etc). 

(2)  Sizes  of  intake  and  exhaust  valves 
or  ports 

(3)  Type  nf  fuel. 

(4)  Configuration  of  the  fuel  system. 

(5)  Exhaust  system. 

(d)  If  your  engines  are  not  identical 
with  respect  to  the  things  listed  in 
paragraph  (hi  of  this  section,  but  you 
show  that  their  emission  characteristics 
during  the  useful  life  will  be  similar,  we 


may  approve  grouping  them  in  the  same 
engine  family, 

(e)  If  you  caimot  define  engine 
families  by  the  method  in  this  section, 
we  will  define  them  based  on  features 
related  to  emission  characteristics, 

§  1 048.235    How  does  testing  fit  with  my 
application  for  a  certificate  of  conformity? 

This  section  describes  how  to  test 
engines  in  your  effort  to  apply  for  a 
certificate  of  conformity. 

(a)  Test  your  engines  using  the 
procedures  and  equipment  specified  in 
subpart  F  of  this  part. 

(b)  Select  from  each  engine  family  a 
test  engine  for  each  fuel  type  with  a 
configuration  you  believe  is  most  likely 
to  exceed  the  emission  standards.  Using 
good  engineering  judgment,  consider 
the  emission  levels  of  all  exhaust 
constituents  over  the  full  useful  life  of 
the  engine  when  operated  in  a  piece  of 
equipment. 

(c)  You  may  submit  emission  data  for 
equivalent  engine  families  from 
previous  years  instead  of  doing  new 
tests,  but  only  if  the  data  shows  that  the 
test  engine  would  meet  all  the 
requirements  for  the  latest  engine 
models.  We  may  require  you  to  do  new 
emission  testing  if  we  believe  the  latest 
engine  models  could  be  substantially 
different  from  the  previously  tested 
engine. 

(d)  Wo  may  choose  to  measure 
omissions  from  any  of  your  test  engines. 

(1)  If  we  do  this,  you  must  provide  the 
test  engine  at  the  location  we  select.  We 
may  decide  to  do  the  testing  at  your 
plant  or  any  other  facility.  If  we  choose 
to  do  the  testing  at  your  plant,  you  must 
schedule  it  as  soon  as  possible  and 
make  available  the  instruments  and 
equipment  we  need. 

(2)  If  we  measure  emissions  on  one  of 
your  test  engines,  the  results  of  that 
testing  become  the  official  data  for  the 
engine.  Unless  we  later  invalidate  this 
data,  we  may  decide  not  to  consider 
your  data  in  determining  if  your  engine 
family  meets  the  emission  standards. 

(3)  Before  we  test  one  of  your  engines, 
we  may  set  its  adjustable  parameters  to 
any  point  within  the  physically 
adjustable  ranges  (see  §  1048.115(d)). 

(4)  Calibrate  the  test  engine  within  the 
production  tolerances  shown  on  the 
engine  label  for  anything  we  do  not 
consider  an  adjustable  parameter  (see 
§1048.205(m)). 

§1048.240  How  do  I  determine  if  my 
engine  family  complies  with  emission 
standards? 

(a)  Your  engine  family  complies  with 
the  numerical  emission  standards  in 
§  1048.101  if  all  emission-data  engines 
representing  that  family  have  test  results 


Federal  Register/Vol.  66.  No.  194/Friday,  October  5.  2001  /  Proposed  RuIps  51197 


showing  emission  levels  at  or  below  the 
standards  in  §  1048.101(a)  through  (c). 

(b)  Your  engine  family  does  not 
comply  if  any  emission-data  engine 
representing  that  family  has  test  results 
showing  emission  levels  above  the 
standards  from  §  1048.101(a)  through  (c) 
for  any  pollutant. 

(c)  To  compare  emission  levels  from 
the  test  engine  with  the  emission 
standards,  apply  deterioration  factors  to 
the  measured  emission  levels.  The 
deterioration  factor  is  a  numbei^that 
shows  the  relationship  between  exhaust 
emissions  at  the  end  of  useful  life  and 
at  the  low-hour  test  point.  Specify  the 
deterioration  factors  based  on  emission 
measurements,  using  three  decimal 
places.  Deterioration  factors  must  be 
consistent  with  emission  increases 
observed  from  in-use  testing  with 
similar  engines  (see  subpart  E  of  this 
part).  Small-volume  manufacturers  may 
use  assigned  deterioration  factors 
established  by  EPA  Apply  the 
deterioration  factors  as  follows: 

(1)  For  engines  that  use  aftertreatment 
technology,  such  as  catalylic  converters, 
the  deterioration  factor  is  the  ratio  of 
exhaust  emissions  at  the  end  of  useful 
life  to  exhaust  emissions  at  the  low-hour 
test  point.  Adjust  the  official  emission 
results  for  each  tested  engine  at  the 
selected  test  point  by  multiplying  the 
measured  emissions  by  the  deterioration 
factor.  If  the  factor  is  less  than  one,  use 
one. 

(2)  For  engines  that  do  not  use 
aftertreatment  technology,  the 
deterioration  factor  is  the  difference 
between  exhaust  emissions  at  the  end  of 
useful  life  and  exhaust  emissions  at  the 
low-hour  test  point.  Adjust  the  official 
emission  results  for  each  tested  engine 
at  the  selected  test  point  by  adding  the 
factor  to  the  measured  emissions.  If  the 
factor  is  less  than  zero,  use  zero. 

(d)  After  adjusting  the  emission  levels 
for  deterioration,  round  them  to  the 
same  number  of  decimal  places  as  the 
standard.  Compare  the  rounded 
emission  levels  to  the  emission  standard 
for  each  test  engine. 

§1048.245    What  records  must  I  keep  and 
make  available  to  EPA? 

(a)  Organize  and  maintain  the 
following  records  to  keep  them  readily 
available;  we  may  review  these  records 
at  any  time; 

(1)  A  copy  of  all  applications  and  any 
summary  information  you  sent  us. 

(2)  Any  of  the  information  we  specify 
in  §  1048.205  that  you  did  not  include 
in  your  application. 

(3)  A  detailed  history  of  each 
emission-data  engine.  In  each  history, 
describe  all  of  the  following: 


(i)  The  test  engine's  construction, 
including  its  origin  and  buildup,  step'; 
you  took  to  ensure  that  it  represents 
production  engines,  any  components 
you  built  specially  for  it.  and  all 
emission-related  components 

(ii)  How  you  accumulated  engine 
operating  hours,  including  the  dates  and 
the  number  of  hours  accumulated. 

(iii)  All  maintenance  (including 
modifications,  parts  changes,  .iiid  other 
service)  and  the  dates  and  reasons  f(ir 
the  maintenance. 

(iv)  All  your  emission  tests,  including 
documentation  on  routine  and  standard 
tests,  as  specified  in  part  lOb.5  of  this 
chapter,  and  the  date  and  purpose  of 
each  test. 

(v)  All  tests  to  diagnose  engine  or 
emission-control  performanre  giving 
the  date  and  time  of  each  and  the 
reasons  for  the  test 

(vi)  Any  other  significant  events. 

(b)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings)  for  one  year 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  paragraph  la!  of 
this  section  for  eight  years  after  we  issue 
your  certificate 

(c)  Store  these  records  in  any  formdi 
and  on  any  media,  as  long  as  you  ran 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

(d)  Send  us  copies  of  any  engine 
maintenance  instructions  or 
explanations  if  we  ask  for  them. 

§  1048.250    When  may  EPA  deny,  revoke, 
or  void  my  certificate  of  conformity? 

(a)  We  may  deny  your  application  for 
certification  if  your  emission-data 
engines  fail  to  comply  with  emission 
standards  or  other  requirements  Our 
decision  may  be  based  on  any 
information  available  to  us.  If  we  den\ 
your  application,  we  will  explain  wh\ 
in  writing. 

(b)  In  addition,  we  may  denv  \()ur 
application  or  revoke  your  certificate  li 
you  do  any  of  the  following; 

(1)  Refuse  to  comply  with  an\'  testiiie 
or  reporting  reauirements 

(2)  Submit  false  or  incomplete 
information  (paragraph  (d)  of  this 
section  applies  if  this  is  fraudulent). 

(3)  Render  inaccurate  any  tost  data 

(4)  Deny  us  from  completing 
authorized  activities  despite  our 
presenting  a  warrant  or  court  order  (sec 
§1068.20  of  this  chapter) 

(5)  Produce  engines  for  importation 
into  the  United  States  at  a  location 
where  local  law  prohibits  us  from 
carr\'ing  out  authorized  activities 

(cl  We  may  void  your  certifit  ate  if  vou 
do  not  keep  the  records  we  require  or 
do  not  give  us  information  when  we  ask 
for  it. 


(d)  Wf  nidv  void  your  certificate  if  we 
find  that  \ ou  <  ommitted  fraud  to  get  it. 
This  means  intentionally  submitting 
false  or  incomplete  information. 

(e)  if  we  deny  your  application  or 
revoke  or  void  your  certificate,  you  may 
ask  for  a  hearing  (see  §  1048.720).  Any 
such  hearing  will  be  limited  to 
substantial  and  factual  issues. 

Subpart  D — Testing  Productton-lir>€ 
Engines 

§1048.301     When  must  I  test  my 
production-line  engir>es? 

(a)  If  \  (III  [jroduce  engines  that  are 
subject  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart. 

(b)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  certain 
engine  families  if  your  production-line 
engines  do  not  meet  emission  standards 
or  you  do  not  fulfill  your  obligations 
under  this  subpart  (see  §§  1048.325  and 
1048.340). 

(c)  The  requirements  of  this  part  do 
not  affect  our  ability  to  do  selective 
cnforc  ement  audits,  as  described  in  part 
1068  of  this  chapter. 

(d)  You  may  ask  to  use  an  alternate 
[irogram  for  testing  production-line 
engines.  In  your  request,  you  must  show 
us  that  the  alternate  program  gives  equal 
assurance  that  your  production-line 
engines  meet  the  requirements  of  this 
part   if  we  approve  your  alternate 
program,  we  may  waive  some  or  all  of 
this  part's  requirements. 

(e)  If  you  certify  an  engine  family  with 
I  arrvover  emission  data,  as  described  in 
*?  1048. 235(c).  and  these  equivalent 
engine  families  consistently  meet  the 
emission  standards  with  production- 
hne  testing  over  the  preceding  two-year 
j)eriod.  vou  may  ask  for  a  reduced 
testing  rate  for  further  prcjduction-line 
testinjL,  for  that  family.  The  minimum 
testing  rate  is  one  engine  per  Agine 
tdmii\    If  we  reduce  your  testing  rate, 
we  may  limit  our  approval  to  a  single 
model  vear 

(0  We  may  ask  you  to  make  a 
reasonable  number  of  production-line 
engines  available  for  a  reasonable  time 
so  we  can  test  or  inspect  them  for 
compliance  with  the  requirements  of 
this  part 

§  1048.305     How  must  I  prepare  and  test  my 
production-line  engines? 

(d)  Tt'St  pn>i  '■iiiii>'s  Test  your 
|)ro(iu(  tmii  lint  engines  using  either  the 
steady-state  or  transient  testing 
procedures  in  subpart  F  of  this  part  to 
show  vou  meet  the  emission  standards 
in  t»  1048  101  (a)  or  (b).  respectively.  We 
nia\  require  you  to  test  engines  using 
the  transient  testing  procedures  to  show 
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vou  meet  the  emission  standards  in 
§1048, 101(b). 

(b)  Modifying  a  test  engine  Once  an 
engine  is  selected  for  testing  (see 

§  1048.310).  you  may  adjust,  repair, 
prepare,  or  modify  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  vour  procedures  for  assembling 
and  inspecting  all  your  production 
engines  and  make  the  action  routine  for 
all  the  engines  in  the  engine  famiU 

(2)  This  subpart  otherwise  specificallv 
allows  your  action. 

(3)  We  approve  vour  action  in 
advance. 

(c)  Engine  malfunction,  if  an  engine 
malfunction  prevents  further  emis.sion 
testing,  ask  us  to  approve  your  decision 
to  either  repair  the  engine  or  delete  it 
from  the  test  sequence 

(d)  Setting  adjustahlp  parameters 
Before  any  test,  we  may  adjust  or 
require  you  to  adjust  any  adjustablf 
parameter  to  anv  setting  within  it> 
phvsicallv  adjustable  range 

(1)  We  may  adjust  idle  speed  outsulf 
the  physically  adjustable  range  as 
needed  until  the  engine  has  stabilized 
emission  le\'els  (see  paragraph  (e)  of  this 
section).  We  may  ask  you  for 
information  needed  to  establish  an 
alternate  minimum  idle  speed. 

(2)  We  may  make  or  specify 
adjustments  within  the  phvsicalh 
adjustable  range  by  considering  their 
effect  on  emission  levels,  as  well  as  how 
likelv  it  IS  someone  will  make  such  an 
adjustment  with  in-use  engines. 


(e)  Stabilizing  emission  levels.  Before 
vou  test  production-line  engines,  you 
mav  operate  the  engine  to  stabilize  the 
t-mission  levels.  Using  good  engineering 
ludgment.  operate  your  engines  in  a  way 
that  represents  the  way  production 
engines  will  be  used  You  may  operate 
each  engine  for  no  more  than  the  greater 
of  two  periods: 

(1)  50  hours. 

(2)  The  number  of  hours  you  operated 
your  emission-data  engine  for  certifying 
thf  engine  family  (see  40  CFR  part  1065. 
subpart  E). 

(f)  Damage  during  shipment  If 
shipping  an  engine  to  a  remote  facility 
for  production-line  testing  makes 
necessarv  an  adjustment  or  repair,  you 
must  wait  until  after  the  after  the  initial 
emission  test  to  do  this  work.  We  may 
waive  this  requirement  if  the  test  would 
be  impossible  or  unsafe,  or  if  it  would 
permanently  damage  the  engine.  Report 
to  us.  in  vour  written  report  under 

§  1048.345.  all  adjustments  or  repairs 
vou  make  on  test  engines  before  each 
test 

(g)  Retestmg  after  invalid  tests.  You 
may  retest  an  engine  if  you  determine 
an  emission  test  is  invalid.  Explain  in 
\iiur  written  report  reasons  for 
nnalidating  anv  test  and  the  emission 
results  from  all  tests  If  vou  retest  an 
engine  and.  within  ten  davs  after 
testing,  ask  to  substitute  results  of  the 
new  tests  for  the  original  ones,  we  will 
answer  within  ten  (la\  s  after  we  receive 
vour  information. 


§  1 048.31 0    How  must  I  select  engines  for 
production-line  testing? 

(a)  Use  test  results  from  two  engines 
for  each  engine  family  to  calculate  the 
required  sample  size  for  the  model  year. 
Update  this  calculation  with  each  test. 

(b)  Early  in  each  calendar  quarter, 
randomly  select  and  test  two  engines 
from  the  end  of  the  assembly  line  for 
each  engine  family. 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separately 
calculate' this  figure  for  HC-t-NOx  and  for 
CO.  The  required  sample  size  is  the 
greater  of  these  two  calculated  values. 
Use  the  following  equation: 


N  = 


(t>,s  X  g) 
(x-STD) 


+  1 


Where: 


N  =  Required  sample  size  for  the  model 
year. 

tys  =  95%  confidence  coefficient,  which 
depends  on  the  number  of  tests 
completed,  n,  as  specified  in  the 
table  in  paragraph  (c)(ll  of  this 
section.  It  defines  95%  confidence 
intervals  for  a  one-tail  distribution. 

X  =  Mean  of  emission  test  results  of  the 
sample. 

STD  =  Emission  standard. 
C5  =  Test  sample  standard  deviation  (see 
paragraph  (c)(2)  of  this  section). 

(1)  Determine  the  95%  confidence 
coefficient,  U-^.  from  the  following  table: 


n 

U< 

n 

U^ 

n 

t.,~ 

2 

6.31 

12 

1.80 

22 

1.72 

3 

292 

13 

1.78 

23 

1.72 

4 

2.35 

14 

1.77 

24 

1.71 

* 

5 

2.13 

15 

1.76 

25 

1.71 

6 

2.02 

16 

1.75 

26 

1.71 

7 

1.94 

17 

1.75 

27 

1.71 

8 

1  90 

18 

1.74 

28 

1.70 

9 

1.86 

19 

1.73 

29 

1.70 

10 

1.83 

20 

1.73 

30+ 

1.70 

11 

1  81 

21 

1.72 

(2)  Calculate  the  standard  deviation, 
o.  for  the  test  sample  using  the 
following  formula: 


o  = 


\' 


TfX,-xf 


n  - 


Where: 

X,  =  Emission  test  result  for  an 

indiviiiual  engine. 
n  =  The  number  of  tests  completed  in 

an  engine  family. 

(d)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the 


equations  in  paragraph  (c)  of  this 
section  (see  §  1048.315(a)). 

(e)  After  each  new  test,  recalculate  the 
required  sample  size  using  the  updated 
mean  values,  standard  deviations,  and 
the  appropriate  95%  confidence 
coefficient. 
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(f)  Distribute  the  remaining  engine 
tests  evenly  throughout  the  rest  of  the 
year.  You  may  need  to  adjust  your 
schedule  for  selecting  engines  if  the 
required  sample  size  changes.  Continue 
to  randomly  select  engines  from  each 
engine  family;  this  may  involve  testing 
engines  that  operate  on  different  fuels. 

(g)  Continue  testing  any  engine  family 
for  which  the  sample  mean,  x.  is  greater 
than  the  emission  standard.  This  applies 
if  the  sample  mean  for  either  HC+NOx 
or  for  CO  is  greater  than  the  emission 
standard.  Continue  testing  until  one  of 
the  following  things  happens: 

(1)  The  sample  size,  n,  for  an  engine 
family  is  greater  than  the  required 
sample  size,  N.  and  the  sample  mean,  x, 
is  less  than  or  equal  to  the  emission 
standard. 

(2)  The  engine  family  does  not 
comply  according  to  §  1048.325. 

(3)  You  test  30  engines  from  the 
engine  family. 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 
production  volume  for  the  engine 
family. 

(5)  You  choose  to  declare  that  the 
engine  family  does  not  comply  with 
emission  standards. 

(h)  You  may  elect  to  test  more 
randomly  chosen  engines  than  we 
require.  Include  these  engines  in  the 
sample  size  calculations. 

§  1 048.31 5    How  do  I  know  when  my  engine 
family  does  not  comply? 

(a)  Calculate  your  test  results.  Round 
them  to  the  number  of  decimal  places  in 
the  emission  standard  expressed  to  one 
more  decimal  place. 

(1 )  Initial  and  final  test  results. 
Calculate  and  round  the  test  results  for 
each  engine.  If  you  do  several  tests  on 
an  engine,  calculate  the  initial  test 
results,  then  add  them  together  and 
divide  by  the  number  of  tests  and  round 
for  the  final  test  results  on  that  engine. 

(2)  Final  deteriorated  test  results. 
Apply  the  deterioration  factor  for  the 
engine  family  to  the  final  test  results 
(see  §  1048. 240(c}). 

(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  (for 
HC+NOx  and  for  CO  emissions): 

C,  =  C,    I  +  X,  -  (STD  +  F) 

Where: 

C,  =  The  current  CumSum  statistic. 

C,    1  =  The  previous  CumSum  statistic. 

Prior  to  any  testing,  the  CumSum 

statistic  is  0  (i.e.  Co  =  0). 
X,  =  The  current  emission  test  result  for 

an  individual  engine. 
STD  =  Emission  standard. 
F  =  0.25x0 

(c)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the  equation 


in  paragraph  fb)  of  this  section  (see 
§  1048.315(a)). 

(d)  After  each  new  test,  recalculate  the 
CumSum  statistic. 

(e)  If  you  test  more  than  the  required 
number  of  engines,  include  the  results 
from  these  additional  tests  in  the 
CumSum  Equation. 

(f)  After  each  test,  compare  the 
current  CumSum  statistic.  C,  to  the 
recalculated  Action  Limit,  H.  defined  as 
H  =  5.0  xo. 

(g)  If  the  CumSum  statistic  exceeds 
the  Action  Limit  in  two  consecutive 
tests,  the  engine  familv  does  not  comply 
with  the  requirements  of  this  part  Tell 
us  within  ten  working  days  if  this 
happens. 

(h)  If  you  amend  the  application  for 
certification  for  an  engine  family  (see 
§  1048.225).  do  not  change  any  previous 
calculations  of  sample  size  or  CumSum 
statistics  for  the  model  year. 

§  1 048.320    What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

(a)  If  you  have  a  production-line 
engine  with  final  deteriorated  test 
results  exceeding  one  or  more  emission 
standards  (see  §  1048.315(a)).  the 
certificate  of  conformity  is  automatically 
suspended  for  that  failing  engine  You 
must  take  the  following  actions  before 
your  certificate  of  conformity  can  cover 
that  engine: 

(1)  Correct  the  problem  and  retest  the 
engine  to  show  it  complies  with  all 
emission  standards. 

(2)  Include  in  your  written  report  a 
description  of  the  test  results  and  the 
remedy  for  each  engine  (see  *?  1048  345) 

(b)  You  may  at  any  time  ask  for  a 
hearing  to  determine  whether  the  tests 
and  sampling  methods  were  proper  (see 
§1048.720). 

§  1048.325    What  happens  if  an  engine 
family  does  not  comply? 

(a)  We  may  suspend  your  certificate  of 
conformity  for  an  engine  family  if  it  fails 
to  comply'under  §  1048.315.  The 
suspension  may  apply  to  all  facilities 
producing  engines  from  an  engine 
family,  even  if  you  find  noncompliant 
engines  only  at  one  facility 

(b)  We  will  tell  you  in  writing  if  we 
suspend  your  certificate  in  whole  or  in 
part.  We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  engine 
family  became  noncompliant.  The 
suspension  is  effective  when  you 
receive  our  notice. 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  to  determine  whether 
the  tests  and  sampling  methods  were 
proper  (see  §  1048.720).  If  we  agree 
before  a  hearing  that  we  used  erroneous 


information  in  deciding  to  suspend  the 

certificate,  we  will  reinvtato  the 
certificate 

§  1 048.330     May  I  sell  engines  from  an 
engine  family  with  a  suspendetj  certificate 
of  conformity? 

You  may  sell  engines  that  you 
produce  after  we  suspend  the  engine 
family's  certificate  of  conformity  under 
»»  1048.315  only  if  one  of  the  following 
occurs; 

(a)  You  test  each  engine  you  produce 
and  show  it  complies  with  emission 
standards  that  apply 

(b)  We  conditionally  reinstate  the 
certificiate  for  the  engine  family.  We  may 
do  so  if  you  agree  to  recall  all  the 
affected  engines  and  remedy  any 
noncompliance  at  no  expense  to  the 
owner  if  later  testing  shows  that  the 
engine  family  still  does  not  comply. 

§  1 048.335     How  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

(a)  Send  us  a  written  report  asking  us 
fn  reinstate  your  suspended  certificate. 
In  \ Dur  report,  identify  the  reason  for 
noncompliance,  propose  a  remedy,  and 
c  nmmit  to  a  date  for  carrying  it  out.  In 

\  nur  propf)sed  remedy  include  any 
qualit\  (  (introl  measures  \-ou  propose  to 
keep  the  problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  that  shows  the  remedied  engine 
family  complies  with  all  the  emission 
standards  that  apply. 

§1048.340     When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  may 
I  sell  these  engines  again'^ 

(a)  We  ma\  re\oke  your  certificate  for 
an  engine  family  in  the  following  cases: 

(1)  You  do  not  meet  the  reporting 
requirements 

(2)  Your  engine  family  fails  to  meet 
emission  standards  and  your  proposed 
remedy  to  address  a  suspended 
certificate  under  §  1048.325  is 
inadequate  to  solve  the  problem  or 
requires  vou  to  change  the  engine's 
design  or  emission-control  system. 

(b)  To  sell  engines  from  an  engine 
family  with  a  revoked  certificate  of 

( (informitv  you  must  modify  the  engine 
famih  and  then  show  it  complies  with 
the  requirements  of  this  part. 

(1)  If  wp  determine  vour  proposed 
design  change  ma\  not  control 
emissions  for  the  engine  s  full  useful 
life,  we  will  tell  vuu  within  five  working 
days  after  receiving  vour  report.  In  this 
case  we  will  decide  whether 
production-liiie  testing  will  be  enough 
for  us  to  evaluate  the  change  nr  whether 
you  need  to  do  more  testing 

(2)  Unless  we  require  more  testing, 
\'ou  may  show  i  oiiipliance  by  testing 
production-line  engines  as  described  in 
this  subpart 
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(3)  We  will  issue  a  new  or  updated 
certificate  of  conformity  when  you  have 
met  these  requirements, 

§  1 048.345    What  production-line  testing 
records  must  I  send  to  EPA? 

(a)  Within  30  calendar  days  of  the  end 
of  each  calendar  quarter,  send  us  a 
report  with  the  following  information: 

(1)  Describe  any  facility  used  to  test 
production-line  engines  and  state  its 
location. 

(2)  State  the  total  U.S. -directed 
production  volume  and  number  of  tests 
for  each  engine  family. 

(3)  Describe  how  you  randomly 
selected  engines. 

(4)  Describe  your  test  engines, 
including  the  engine  family's 
identification  and  the  engine's  model 
year,  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing  for 
each  test  engine. 

(5j  Identify  where  you  accumulated 
hours  of  operation  on  the  engines  and 
describe  the  procedure  and  schedule 
you  used. 

(6)  Provide  the  test  number,  the  date, 
time  and  duration  of  testing;  test 
procedure:  initial  test  results  before  and 
after  rounding;  final  test  results;  and 
final  deteriorated  test  results  for  all 
tests.  Provide  the  emission  results  for  all 
measured  pollutants.  Include 
information  for  both  valid  and  invalid 
tests  and  the  reason  for  any 
invalidation. 

(7)  Describe  completely  and  iustif%- 
any  nonroutine  adjustment, 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  engine 
if  you  did  not  report  it  separately  under 
this  subpart.  Include  the  results  of  any 
emission  measurements,  regardless  of 
the  procedure  or  type  of  equipment. 

(8)  Provide  the  CumSum  analysis 
required  in  §  1048  315  for  each  engine 
family 

(9)  Report  on  each  failed  engine  as 
described  in  §  1048.320. 

(10)  State  the  date  the  calendar 
quarter  ended  for  each  engine  family. 

(b)  We  may  ask  you  to  add 
information  to  your  written  report,  so 
we  can  determine  whether  your  new 
engines  conform  with  the  requirements 
of  this  subpart. 

(c)  An  authorized  representative  nf 
your  company  must  sign  the  following 
statement: 

We  submit  thi.s  report  under  Sections  208 
and  21  i  of  the  Clean  .Air  A(  t  Our 
production-line  testing  conformefi 
completely  with  the  requirements  of  40  CFR 
part  1048   We  have  not  changed  produrtinii 
prof.esses  or  quality-*  ontrol  procedures  for 
the  engine  family  in  a  way  that  might  atfec! 
the  emission  control  from  production 


engines  .-Ml  the  information  in  this  report  is 
true  and  accurate,  tn  the  best  of  my 
knowledge  1  know  of  the  penalties  for 
violating  the  Clean  .'\ir  Act  and  the 
regulations,  (.Authorized  Company 
Representative) 

(d)  Send  electronic  reports  of 
production-line  testing  to  the 
Designated  Officer  using  an  approved 
information  format.  If  you  want  to  use 
a  different  format,  send  us  a  written 
request  with  justification  for  a  waiver. 

le)  We  will  send  copies  of  your 
reports  to  anyone  from  the  public  who 
asks  for  them.  We  will  not  release 
information  about  your  sales  or 
production  volumes,  which  we  will 
consider  confidential  under  40  CFR  part 
2. 

§  1 048.350    What  records  must  I  keep? 

(a)  Organize  and  maintain  your 
records  as  described  in  this  section.  We 
may  review  your  records  at  any  time,  so 
it  is  important  to  keep  required 
information  readily  available, 

(h)  Keep  paper  records  of  your 
production-line  testing  for  one  full  year 
after  you  complete  all  the  testing 
required  for  an  engine  family  in  a  model 
vear  You  may  use  any  additional 
storage  formats  or  media  if  you  like, 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §1048,345. 

(d)  Keep  the  following  additional 
records: 

( 1 1  A  description  of  all  test  equipment 
for  each  test  cell  that  you  can  use  to  test 
production-line  engines. 

(2)  The  names  of  supervisors  involved 
in  each  test. 

(3)  The  name  of  anvone  who 
authorizes  adjusting,  repairing, 
preparing,  or  modifying  a  test  engine 
and  the  names  of  all  supervisors  who 
oversee  this  work 

(4)  If  you  shipped  the  engine  for 
testing,  the  date  you  shipped  it,  the 
associated  storage  or  port  facility,  and 
the  date  the  engine  arrived  at  the  testing 
facility. 

(5)  Any  records  related  to  your 
production-line  tests  that  are  not  in  the 
written  report 

(6)  A  brief  description  of  any 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section. 

(e)  If  we  ask,  vou  must  give  us 
projected  or  actual  production  figures 
for  an  engine  family  We  may  ask  you 
to  divide  your  production  figures  by 
power  rating,  displacement,  fuel  type,  or 
assembly  plant  (if  you  produce  engines 
at  more  than  one  plant). 

(fl  Keep  a  list  of  engine  identification 
numbers  for  all  the  engines  you  produce 
under  each  certificate  of  conformity. 
Give  us  this  list  within  30  days  if  we  ask 
for  It. 


(g)  We  may  ask  you  to  keep  or  send 
other  information  necessary  to 
implement  this  subpart. 

Subpart  E — Testing  In-Use  Engines 

§  1 048.401    What  testing  requirements 
apply  to  my  engines  that  have  gone  into 
service? 

(a)  If  you  produce  engines  that  are 
subject  to  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart.  This  generally  involves  testing 
engines  in  the  field  or  removing  them 
for  measurement  in  a  laboratory. 

fb)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  an  engine 
family  if  in-use  testing  shows  that  the 
family  fails  to  meet  emission  standards 
(see  §  1048.420)  or  if  you  do  not  meet 
your  obligations  under  this  part.  You 
may  use  averaging,  banking,  or  trading 
of  in-use  emission  credits  to  show  that 
an  engine  family  meets  the  standards 
(see  §  1048.415). 

(c)  We  may  approve  an  alternate  plan 
for  showing  that  in-use  engines  comply 
with  the  requirements  of  this  part  if  one 
of  the  following  is  true: 

(1)  You  produce  200  or  fewer  engines 
per  year  in  the  selected  engine  family. 

(2)  Removing  the  engine  from  most  of 
the  applications  for  that  engine  family 
causes  significant,  irreparable  damage  to 
the  equipment. 

(3)  You  identify  a  unique  aspect  of 
your  engine  applications  that  keeps  you 
from  doing  the  required  in-use  testing. 

(d)  Independent  of  your  responsibility 
to  test  in-use  engines,  we  may  choose  at 
any  time  to  do  our  own  testing  of  your 
in-use  engines. 

§  1 048.405    How  does  this  program  wortc? 

(a)  You  must  test  in-use  engines  from 
the  families  we  select.  We  may  select  up 
to  25  percent  of  your  engine  families  in 
any  model  year — or  one  engine  family  if 
you  have  three  or  fewer  families.  We 
will  select  engine  families  for  testing 
before  the  end  of  the  model  year.  When 
we  select  an  engine  family  for  testing, 
we  may  specify  that  you  preferentially 
test  engines  based  on  fuel  type  or 
equipment  type.  In  addition,  we  may 
identify  specific  modes  of  operation  or 
sampling  times. 

(b)  You  may  choose  to  test  additional 
engine  families  that  we  do  not  select. 
You  must  explain  to  us  your  rationale 
and  propose  a  testing  plan  if  you  want 
to  generate  in-use  emission  credits  from 
this  testing  (see  §  1048.415).  You  may 
begin  testing  these  engines  30  days  after 
you  propose  your  testing  plan  or  after 
we  approve  it,  whichever  comes  first. 

(c)  Send  us  an  in-use  testing  plan 
within  12  calendar  months  after  we 
direct  you  to  test  a  particular  engine 
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family.  Complete  the  testing  within  24 
calendar  months  after  Vv-e  approve  your 
plan. 

(d)  You  may  need  to  test  engines  from 
more  than  one  model  year  at  a  given 
time. 

§  1048.410    How  must  I  select,  prepare,  arxl 
test  my  in-use  engines? 

(a)  You  may  make  arrangements  to 
select  representative  test  engines  from 
your  own  fleet  or  from  other 
independent  sources. 

(b)  For  the  selected  engine  families, 
select  engines  that  you  or  your 
customers  have — 

(1)  Operated  for  at  least  50  percent  of 
the  engine  family's  useful  life  (see 

§  1048.101(d)); 

(2)  Not  maintained  or  used  in  an 
abnormal  way;  and 

(3)  Documented  in  terms  of  total 
hours  of  operation,  maintenance, 
operating  conditions,  and  storage. 

(c)  Use  the  following  methods  to 
determine  the  number  of  engines  you 
must  test  in  each  engine  family. 

(1)  Test  at  least  two  engines  if  you 
produce  2,000  or  fewer  engines  in  the 
model  year  from  all  engine  families,  or 
if  you  produce  500  or  fewer  engines 
from  the  selected  engine  family. 
Otherwise,  test  at  least  four  engines. 

(2)  If  you  successfully  complete  an  in- 
use  test  program  on  an  engine  family 
and  later  certify'  an  equivalent  engine 
family  with  carryover  emission  data,  as 
described  in  §  l648.235(c),  then  test  at 
least  one  engine  instead  of  the  testing 
rates  in  paragraph  (c)(1)  of  this  section. 

(3)  If  you  test  the  minimum  required 
number  of  engines  and  all  comply  fully 
with  emission  standards,  you  may  stop 
testing. 

(4)  For  each  engine  that  fails  any 
applicable  standard,  test  two  more. 
Regardless  of  measiured  emission  levels, 
you  do  not  have  to  test  more  than  ten 
engines  in  an  engine  family.  You  may 
do  more  tests  than  we  require. 

(5)  You  may  concede  that  the  engine 
family  does  not  comply  before  testing  a 
total  of  ten  engines. 

(d)  You  may  do  minimal  maintenance 
to  set  components  of  a  test  engine  to 
specifications  for  anything  we  do  not 
consider  an  adjustable  parameter  (see 

§  1048.205(m)).  Limit  maintenance  to 
what  is  in  the  owner's  instructions  for 
engines  with  that  amount  of  service  and 
age.  Document  all  maintenance  and 
adjustments. 

(e)  Do  at  least  one  valid  emission  test 
for  each  test  engine. 

(f)  For  a  test  program  on  an  engine 
family,  choose  one  of  the  following 
methods  to  test  your  engines: 

(1)  Remove  the  selected  engines  for 
testing  in  a  laboratory.  Use  the 


applicable  steady-statp  and  transient 
procedures  in  subpart  F  of  this  part  t(i 
show  compliance  with  the  duty-rvcle 
standards  in  §  1048.101(a)  and  (b)  We 
may  direct  you  to  measure  emissions  un 
the  dynamometer  u.sing  the 
supplemental  test  proredures  in 
§  1048.515  to  show  compliance  with  the 
field-testing  standards  in  §  104a.l01(c;) 

(2)  Test  the  selected  engines  while 
they  remain  installed  in  the  equipment. 
Use  the  field  testing  procedure."-  in 
subpart  F  of  this  part  Measure 
emissions  during  normal  operation  of 
the  equipment  to  show  compliance  with 
the  field-testing  standards  in 
§  1048.101(c).  We  may  direct  you  to 
include  specific  areas  of  normal 
operation. 

(g)  You  may  ask  us  to  waive  parts  of 
the  prescribed  test  procedures  if  they 
are  not  necessary  to  determine  in-use 
compliance. 

(h)  Calculate  the  average  emission 
levels  for  an  engine  family  from  the 
results  for  the  set  of  tested  engines 
Round  them  to  the  number  of  decimal 
places  in  the  emission  standards 
expressed  to  one  more  decimal  place 

§  1048.415    How  can  I  use  in-use  emission 
credits? 

(a)  You  may  include  all  engines 
subject  to  this  part  in  the  voluntar\-  in- 
use  credit  program;  however,  you  may 
generate  or  use  emission  credits  under 
this  program  only  if  you  measure 
emissions  using  the  transient  duty-cycle 
procedures  in  Subpart  F  of  this  part 

(b)  If  your  average  emission  level  for 
a  family  is  lower  than  the  emission 
standard,  you  may  generate  positive 
emission  credits  for  any  of  three 
purposes; 

(1)  Averaging.  Use  these  emission 
credits  for  averaging  in  the  same  model 
year.  If  you  want  to  test  other  engine 
families  to  generate  additional  credits, 
file  your  request  and  plan  with  us  for 
approval  (See  §  1048.405). 

(2)  Banking.  Reserve  a  positive 
balance  of  unused  credits  at  the  end  of 
the  model  year  for  banking  and  then 
"withdraw  "  them  for  a  later  model  year. 

(3)  Trading.  Sell  your  banked  credits 
to  another  manufacturer  or  a  broker  for 
engines  that  are  eilso  subject  to  the 
requirements  of  this  part.  A 
manufacturer  may  use  purchased  credits 
for  averaging,  banking,  or  further 
trading. 

(c)  You  may  use  emission  credits  for 
banking  or  trading  beginning  30  days 
after  you  submit  the  last  report  required 
for  a  model  year.  We  may  correct  any 
errors  in  calculating  banked  credits,  but 
we  may  revoke  some  or  all  in-use 
emission  credits  if  we  discover 


problems  or  errors  in  calculating  or 
reporting  them. 

(dj  If  vour  average  emission  level  for 
d  familv  is  higher  than  the  emission 
standard,  you  must  calculate  the 
negative  or  required  credits  for  that 
engine  family  and  use  positive  emission 
credits  to  offset  them.  You  have  until 
the  date  t)f  the  last  report  required  for 
a  model  year  to  complete  credit 
exchanges,  so  you  can  show  a  zero  or 
positive  credit  balance. 

(e)  You  may  not  generate  positive 
emission  credits  for  an  engine  family  if 
it  has  an  avcra^o  omission  level  higher 
than  the  ciiii'-^iiiii  st.jndard  for  any  other 
pollutant 

(f)  In-use  emission  credits  expire  after 
three  model  years.  For  example, 
emission  credits  you  generate  with  2007 
model  year  engines  are  available  for 
showing  compliance  with  2010  model 
year  engines,  hut  not  with  2011  model 
year  engines 

(gl  For  in-use  enus'^inn  credit  trading 
that  results  in  a  negative  credit  balance, 
both  the  buyer  and  seller  are  liable. 
except  in  cases  involving  fraud.  If  a 
credit  buyer  is  not  responsible  for 
causing  the  negative  credit  balance,  the 
buver  is  onlv  liable  to  supply  additional 
(  redits  equivalent  to  anv  amount  of 
invalid  credits  involved   If  your  engine 
families  are  involved  in  a  negative  trade, 
we  order  you  to  recall  those  engines. 
(h)  Calculate  positive  and  negative 
emission  credits  according  to  the 
following  equation  and  round  the 
results  to  the  nearest  metric  ton; 
C:RKDITS  =  SALES  X  (STD  -  CL)  x 
POWER  >  AF  •  I.FxULxlO-* 
Where 
CREDITS  =  Emission  credits  in  metric 

tons 
SALES  =  The  number  of  eligible  sales, 
tracked  to  the  point  of  first  retail 
sale  in  the  US.  for  the  given  engine 
family  during  the  model  vear 
STD  =  The  emission  standard  in  g  kW- 

hr 
f]L  =  Average  emission  le\  el  fur  an  in- 
use  testing  familv  in  g  kW-hr. 
L"L-  Useful  life  in  hours  (see 

§1048  101(d)). 
POWER  =  The  sales-weighted  average 
rated  power  for  an  engine  family  in 
kW 
l.F  =  Load  factor  or  fraction  of  rated 
engine  power  utilized  in  use;  use 
0.50  for  constant  speed  engines  and 
0  32  for  all  other  engines 
AF  =  Adjustment  factor  for  the  number 
of  tests  vou  do.  as  shown  in  the 
table  in  paragraph  (i)  of  this  section, 
this  factor  is  1.0  if  the  engine  family 
has  an  average  emission  level 
higher  than  the  emission  standard 
for  anv  pollutant. 
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(i)  Use  the  following  table  for  the 
adjustment  factor  in  the  equation  in 
paragraph  (h)  of  this  section: 

Table  1  of  §  1048.415 —Adjust- 
ment Factors  for  In-use  Credit 
Calculation 

Ad)ustment 
Number  of  engines  tested  '^^°l  *°' 

^  DOSit;ve 

credits 


2  

0  45 

3  

0  45 

4 

0.45 

5 

0.56 

6   

0.68 

7  

0.74 

3     

081 

9      

086 

10+  

090 

§  1 048.420    What  happens  if  my  in-use 
engines  do  not  meet  requirements? 

(a)  Determinf  the  reason  eat.h  in -use 
engine  exceeds  the  ^-mission  standards. 

(b)  If  the  average  emission  levels 
calculated  in  *)  1048  4in(h)  exceed  any 
of  the  emissmn  standards  that  applv.  the 
engine  tamiK  is  noncompliant.  Section 
1048.41.-5  describes  how  you  can  use  in- 
use  averaging,  banking,  or  trading  to 
show  that  vour  f>ngme  families  comply 
with  the  standarrls.  Determine  the 
reasons  any  pngine  family  does  not 
comply  and  notify  us  within  fifteen 
days  of  crjmpleting  testing  on  this 
family 

(c)  If  you  voluntarily  test  more  engine 
families  and  these  engines  do  not 
complv  with  f-mission  standards,  vou 
must  treat  the  familv  as  though  it  failed 
under  the  in-use  testing  progrun  we 
direct 

(d)  't'ou  ma\  voluntariU  re(.all  an 
engine  familv  for  emission  failur<'s,  a-- 
described  in  *?  1068. 5, i5  (d  this  chapter. 
unless  we  have  ordered  a  recall  for  that 
familv  under  ^  10H8  505  r)f  this  chapter. 

(e)  W'f  will  consider  failure  rates. 
average  emission  levels,  and  anv 
defects — among  other  things — to  decide 
on  taking  remedial  action  under  this 
subpart  We  mav  order  a  recall  before  or 
after  you  f:omplete  testing  (jf  an  engine 
family  if  we  determine  a  substantial 
number  of  engines  do  not  conform  to 
section  2 1  '3  of  the  Act  or  to  this  part. 


(f)  You  have  the  right  to  a  hearing 
before  we  suspend  or  revoke  vour 
engine  family's  certificate  of  conformity 
(see  §  1048.720). 

§  1048.425    What  in-use  testing  information 
must  I  report  to  EPA? 

(a)  In  a  report  to  us  within  three 
months  after  vmi  finish  testing  an 
i>ngine  family,  do  all  the  following: 

(1)  Identify  the  engine  familv.  model. 
serial  number,  and  date  of  manufacture 

(2)  For  each  engine  inspected  or 
considered  for  testing,  identify  whether 
the  diagnostic  system  was  functioning. 

(3)  Describe  the  specific  reasons  for 
disqualifying  any  engines  for  not  being 
properly  maintained  or  used. 

(4)  For  each  engine  selected  for 
testing,  include  the  following 
information 

(i)  Estimate  the  hours  each  engine  was 
used  before  testing. 

(ii)  Describe  all  maintenance, 
adjustments,  modifications,  and  repairs 
to  each  test  engine 

(5)  State  the  date  and  time  ot  each  test 
attempt. 

(6)  Include  the  results  of  all  emission 
testing,  including  incomplete  or 
invalidated  tests,  if  any 

(b)  Notif\'  us  separately  ot  any  engine 
families  that  do  not  meet  emission 
standards,  as  described  in  ^  1048.420 

(c)  If  you  participate  in  the  in-use 
credit  program,  send  us  a  report  within 
90  days  after  completing  all  in-use 
testing  for  the  model  year.  If  we  do  not 
receive  this  report  on  time,  we  will  treat 
the  results  of  your  in-use  testing  without 
considering  credits.  Include  required 
information  in  your  report  and  show  the 
calculated  credits  from  all  ycjur  in-use 
testing  for  the  model  year 

(d)  If  you  or  we  determine  a  previous 
report  had  errors,  you  must  recalculate 
your  credits.  We  will  void  anv 
erroneous  positive  credits  and  may 
adjust  any  erroneous  negative  credits 
Do  not  recalculate  your  credits  when 
you  update  your  sales  information  for 
in-use  testing,  unless  you  made  an  error 
in  estimating  the  number  id  engines  you 
export. 

(e)  Send  electronic  reports  of  in-use 
testing  to  the  Designated  Officer  using 
an  approved  information  format   If  vou 
want  to  use  a  different  format,  send  us 

a  written  request  with  justification  for  a 
waiver. 

(f)  We  will  send  copies  of  vour  reports 
to  anyone  from  the  public  who  asks  for 
them.  We  will  not  release  information 
about  your  sales  or  production  volumes. 
which  is  all  we  will  consider 
confidential. 


(g)  We  may  ask  for  more  information. 

§  1 048.430    What  records  must  I  keep? 

(a)  Organize  and  maintain  your 
records  as  described  in  this  section.  We 
may  review  your  records  at  any  time,  so 
it  is  important  to  keep  required 
information  readily  available. 

(h)  Keep  paper  records  of  your  in-use 
testing  for  one  full  year  after  you 
complete  all  the  testing  required  for  an 
engine  family  in  a  model  year  You  mav 
use  anv  tidditional  storage  formats  or 
media  if  you  like. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1048.425. 

(d)  Keep  the  following  additional 
rec;ords: 

(1)  Documents  used  in  the 
procurement  process. 

(2)  Required  records  for  the  in-use 
credit  program  described  in  §  1048.415 
if  vou  participate  in  it. 

Subpart  F— Test  Procedures 

§1048.501     What  procedures  must  I  use  to 
test  my  engines? 

(a)  L'se  the  equipment  and  procedures 
for  spark-ignition  engines  in  part  1065 
of  this  chapter  to  show  vour  engines 
meet  the  dutv-cvcle  emissicm  standards 
in  1^  1048. 101(a)" and  (b).  Measure  HC. 
NOn,  (Xl.  and  C()2  emissions  using  the 
dilute  sampling  procedures  in  part  1065 
of  this  chapter.  L'se  the  applicable  duty 
cycles  in  §§  1048.505  and  1048.510. 

(b)  We  describe  in  *;  1048.515  the 
supplemental  procedures  for  showing 
that  vour  engines  meet  the  field-testing 
emission  standards  in  §  1048.101(c). 

(c)  L'se  the  fuels  specified  in  40  CFR 
part  1065.  subpart  C.  for  all  the  testing 
and  service  accumulation  we  require  in 
this  part. 

(d)  You  may  use  special  or  alternate 
procedures,  as  described  in  §  1065.10  of 
this  chapter. 

(e)  We  may  reject  data  you  generate 
using  alternate  procedures  if  later 
testing  with  the  procedures  in  part  1065 
of  this  chapter  shows  contradictory 
emission  data. 

§  1048.505    What  steady-state  duty  cycles 
apply  for  laboratory  testing? 

(a)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  one  or 
both  of  the  following  sets  of  steady-state 
duty  cycles: 

(1)  Use  the  5-mode  duty  cycle 
described  in  the  following  table  if  you 
r:ertify  an  engine  familv  for  operation 
only  at  a  single,  rated  speed: 


Federal  Register/ Vol.  66,  No.  194/Friday.  October  5.  2001    Proposed  Huh 


51203 


Table  1  of  §1048.505.— 5-Mode  Duty  Cycle  for  Constant-Speed  Engines 


Mode  No 

Engine  speed 

Torque 

I 
Minimum 

time  in 

mode 
(minutes) 

Weighting 
factors 

1 

Maximum  test    

100 

5.0 

0.05 

2  - 

Maximum  test  

75 

5.0 

0.25 

3 

Maximum  test            

50 

5.0 

0.30 

4 

Maximum  test 

25 

5.0 

0.30 

5    

Maximum  test  

10 

•  5.0 

010 

'  This  duty  cycle  Is  analogous  to  the  D2  cycle  specitied  in  ISO  8178^^ 

(2)   Use  the   7-mode   dufv  cycle  described   in   the   fdllnvvint;   table  for  engines  from  an  engine  family  that  will  be 
u.sed  only  in  yariable-speed  applications: 

Table  2  of  §1048.505.— 7-Mode  Duty  Cycle  ^ 


Mode  No 

Engine  soeed 

Observed 
torque  2 

Minimum 
tia>e  in 
mode 

(minutes) 

Weighting 
tactors 

1 

Maximum  test  speed          

25 

5.0 

0.06 

2 

Intermediate  test  soeed                     

100 

5.0 

0.02 

3   

Intermediate  test  speed   

75 

5.0 

0.05 

4 

Intermediate  test  speed           

50 

5.0 

0.32 

5 

Intermediate  test  speed     

25 

50 

0.30 

6 

Intermediate  test  speed    

10 

5.0 

0.10 

7          

Idle  

0 

50 

0.15 

'  This  duty  cycle  is  analogous  to  the  C2  cycle  specified  m  ISO  8l78--i 

2  The  percent  torque  is  relative  to  the  maximum  torque  at  the  given  engine  speed 


(3)  Use  both  of  the  duty  cycles 
described  in  paragraphs  (a)(1)  and  la){2) 
of  this  section  if  ynu  will  not  restrir;t  an 
engine  family  to  constant-speed  or 
\aridble-speed  applications. 

(b)  If  we  test  an  engine  to  confirm  that 
it  meets  the  duty-cycle  emission 
standards,  we  will  use  the  duty  cycles 
that  apply  for  that  engine  family. 

(c)  During  idle  mode,  operate  the 
engine  with  the  following  parameters: 

(1)  Hold  the  speed  within  your 
specifications. 

(2)  Keep  the  throttle  fully  closed 

(3)  Keep  engine  torque  under  .t 
percent  of  the  peak  torque  value  at 
maximum  test  speed. 

(d)  For  the  full-load  operating  mode. 
operate  the  engine  at  its  ma.ximum 
fueling  rate, 

(e)  See  part  1065  of  this  chapter  for 
detailed  specifications  of  tolerances  and 
calculations, 

§  1 048.51 0    What  transient  duty  cycles 
apply  for  laboratory  testing? 

(a)  Starting  with  the  2007  model  year, 
measure  emissions  by  testing  the  engine 


on  d  dynamometer  \sith  uin'  'if  \hv 
following  transient  dut\  ( \(  l*'^ 

(1)  If  you  certifN'  an  engin>'  idniii\  for 
constant-speed  operation  nnh  ,  use  the 
transient  duty-cvcle  des(  ril)e(i  iii 
.■\ppendix  I  of  this  part 

(2)  For  ail  other  engines,  ijsf  t))t 
transient  duty-cycle  des(  nbe(i  m 
Appendix  II  of  this  part 

(b)  If  we  test  an  engine  In  <  ('iifir;.;  thdt 
it  meets  the  dut\-cv(:le  enus.siDii 
standards,  we  will  use  the  duty  cycle 
that  applies  for  that  engine  family, 

(c)  To  warm  up  the  engine  operate  it 
for  the  first  180  seconds  of  thi' 
appropriate  duty  cycle,  then  allou  i!  !< 
idle  without  load  for  30  seconds.  At  th' 
end  of  the  30-secnnd  idling  period,  ^lart 
measuring  emissions  as  the  engine 
operates  o\'er  the  presi  rihed  dutv  i  \i  If 

§  1 048.51 5     Field-testing  procedures. 

(a)  This  section  descntx's  thf 
procedures  to  show  that  \oiir  eng;n<"' 
meet  the  field-testing  emission 
standards  in  §  1048  101(c)   These 
procedures  may  include  an\  iiornial 
engine  operation  and  ambient 


conditions  that  the  engines  may 
experience  in  use.  Paragraph  (c)  of  this 
section  defines  the  limits  of  what  we 
will  consider  normal  engine  operation 
and  ambient  conditions.  Measure 
emissions  with  one  of  the  following 
procedures. 

f  1  ]  Remove  the  selected  engines  for 
t.  stmt;  in  a  laboratory.  This  generally 
ii!\    i\  >  >.  till  --  line  efpiipment  and 
v.iin[ili!)i:  iin'ttn  ids  we  specify  in 
*?  104H  ill  i  „i  You  can  use  the  engine 
dynaiiioiueter  to  simulate  normal 
operation,  as  described  in  this  section. 

i2   Tt  st  'he  selected  engines  while 
thev  n main  installed  in  the  equipment. 
Part  1065.  subpart  J,  of  this  chapter 
iiis(  rihes  the  equipment  and  sampling 
iiii  th   .is  for  testing  engines  in  the  field. 
I  v«  !  ..    :■  .  '  ting  the  specifications  of 
ti  lUUa^U)  .1  this  chapter  or  a  fuel 
tvpical  of  what  you  would  expect  the 
engine  to  use  in  seiA^ice. 

(d)  Use  the  test  procedures  we  specify 
in  §  1048.501 .  except  for  the  provisions 
we  specify'  in  this  section. 

(c)  To  comply  with  the  emission 
standards  in  §  1048, 101(c).  an  engine's 
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emissions  may  not  exceed  the  levels  we 
specify-  in  §  1048. 101(c)  for  any 
continuous  sampling  period  of  at  least 
120  seconds  under  the  following  ranges 
of  operation  and  operating  conditions: 

(1)  Engine  operation  during  the 
emission  sampling  period  may  include 
any  normal  operation,  subject  to  the 
following  restrictions:  ■" 

(i)  Average  power  must  be  over  5 
percent  of  rated  power 

(ii)  Continuous  time  at  idle  must  not 
be  greater  than  120  seconds 

(iii)  The  sampling  period  may  not 
begin  until  the  engine  has  reached 
stable  operating  temperatures  For 
example,  this  would  exclude  engine 
operation  after  starting  until  the 
thermostat  starts  modulating  coolant 
temperature 

(iv)  The  sampling  period  may  not 
include  engine  starting, 

(v)  For  gasoline- fueled  engines, 
operation  at  90  percent  or  more  of 
maximum  power  must  be  less  than  10 
percent  of  the  total  sampling  time  You 
may  request  our  approval  for  a  different 
power  threshold 

(2)  Engine  testing  may  occur  under 
any  normal  conditions  without 
correcting  measured  emission  levels, 
subject  to  the  following  restrictions 

(i)  Barometric  pressure  must  be 
between  600  and  77.5  mm  Hg 

(ii)  Ambient  air  temperatujf  must  be 
between  13"  and  .35"  C 

Subpart  G — Compliance  Provisions 

§  1048.601     What  compliance  provisions 
apply  to  ttiese  engines? 

Engine  and  equipment  manufacturers. 
as  well  as  owners,  operators,  and 
rebuilders  of  these  engines,  and  all  other 
persons,  must  observe  the  requirements 
and  prohibitions  in  pari  1068  of  this 
chapter  The  compliance  provisions  in 
this  subpart  apply  only  to  the  engines 
we  regulate  in  this  part. 

§  1 048.605    What  are  the  provisions  for 
exempting  engines  from  the  requirements 
of  this  part  if  they  are  already  certified 
under  the  motor-vehicle  program? 

(a)  This  section  applies  to  you  if  vou 
are  an  engine  manufacturer.  See 

§  1048  610  if  you  are  not  an  engine 
manufacturer 

(b)  The  only  requirements  or 
prohibitions  from  this  part  that  applv  to 
an  engine  that  is  exempt  under  this 
section  are  in  this  section 

(c)  If  vou  meet  all  the  following 
criteria  regarding  your  new  engine,  it  is 
exempt  under  this  section: 

(1)  You  must  produce  it  by  modifying 
an  engine  covered  by  a  valid  c:ertific  ate 
of  conformity  under  40  CFR  part  86. 

(2)  You  must  not  make  any  changes  to 
the  certified  engine  that  we  could 


reasonably  expect  to  increase  its  exhaust 
or  evaporative  emissions.  For  example. 
if  you  make  any  of  the  following 
changes  to  one  of  these  engines,  you  do 
not  qualify  for  this  exemption: 

(i)  Change  any  fuel  system  or 
evaporative  system  parameters  from  the 
certified  c:onfiguration  (this  does  not 
apply  to  refueling  emission  controls). 

(li)  Change  any  other  emission-related 
components. 

(iii)  Modif\'  or  design  the  engine 
cooling  system  so  that  temperatures  or 
heat  rejection  rates  are  outside  the 
original  engine  manufacturer's  specified 
ranges. 

(3)  You  must  make  sure  the  engine 
still  has  the  label  we  require  under  40 
CFR  part  86. 

(4)  You  must  make  sure  that  fewer 
than  50  percent  of  the  engine  model's 
total  sales,  from  all  companies,  are  used 
in  nonroad  applications.. 

(d)  If  you  produce  both  the  engine  and 
vehicle  under  this  exemption,  you  must 
do  all  of  the  following  to  keep  the 
exemption  valid: 

(1)  Make  sure  the  original  engine  label 
is  intact. 

(2)  .\dd  d  permanent  supplemental 
label  to  the  engine  in  a  position  where 
it  will  remain  clearly  visible  after 
installation  in  the  equipment.  In  your 
engine  label,  do  the  following: 

(i)  hiclude  fh«'  heading:  "Nonroad 
Engine  Emission  Control  Information". 

(ii)  Include  your  full  corporate  name 
and  trademark. 

iiii)  State:   THI.S  ENGINE  WAS 
ADAPTED  FOR  NONROAD  USE 
WITHOUT  AFFECTING  ITS  EMISSION 
CONTROLS 

(iv)  State  the  date  you  finished 
modifying  the  engine  (month  and  vear), 

(3)  Make  sure  the  original  and 
supplemental  labels  are  readily  visible 
after  the  engine  is  installed  in  the 
equipment  or.  if  equipment  obscures  the 
engines  labels,  make  sure  the 
equipment  manufacturer  attaches 
duplicate  labels,  as  described  in 

i^  lUbH  105  of  this  chapter. 

(4)  Send  the  Designated  Offic;er  a 
signed  letter  by  the  end  of  each  calendar 
year  (or  less  often  if  we  tell  you)  with 
all  the  following  information: 

ii)  Identify  vour  full  corporate  name. 
address,  and  telephone  number. 

(ii)  List  the  engine  models  vou  expect 
to  produce  under  this  exemption  in  the 
coming  year 

(iii)  State:   'We  produce  each  listed 
engine  model  for  nonroad  application 
without  making  anv  changes  that  could 
increase  its  (  ertified  emission  levels,  as 
described  in  40  fiFR  1048,605    " 

(e)  If  your  engines  do  not  meet  the 
criteria  listed  in  paragraph  (c)  of  this 
section,  they  will  be  subject  to  the 


standards  and  prohibitions  of  this  part. 
Producing  these  engines  without  a  valid 
exemption  or  certificate  of  conformity 
would  violate  the  prohibitions  in 
§  1068.101  of  this  chapter, 

(f)  If  you  are  the  original  manufacturer 
of  both  the  highway  and  nonroad 
versions  of  an  exempted  engine,  you 
must  send  us  emission  test  data  on  the 
applicable  nonroad  duty  cvcle(s)  (see 

§§  1048.505  and  1048.510)'.  You  may 
include  the  data  in  your  application  for 
certification  or  in  your  letter  requesting 
the  exemption. 

(g)  If  you  are  the  original 
manufacturer  of  an  exempted  engine 
that  is  modified  by  another  company 
under  this  exemption,  we  may  require 
you  to  send  us  emission  test  data  on  the 
applicable  nonroad  duty  cycle(s).  If  we 
ask  for  this  data,  we  will  allow  a 
reasonable  amount  of  time  to  collect  it. 

(h)  Make  sure  the  engine  exempted 
under  this  section  meets  all  applicable 
requirements  from  40  CFR  part  86.  This 
applies  to  engine  manufacturers, 
equipment  manufacturers  who  use  these 
engines,  and  all  other  persons  as  if  these 
engines  were  used  in  a  motor  vehicle. 

§  1 048.61 0    What  are  the  provisions  for 
producing  nonroad  equipment  with  engines 
already  certified  under  the  motor-vehicle 
program? 

If  you  are  not  an  engine  manufacturer, 
you  may  produce  nonroad  equipment 
from  complete  or  incomplete  motor 
vehicles  with  the  motor  vehicle  engine 
if  you  meet  three  criteria: 

(a)  The  engine  or  vehicle  is  certified 
to  40  CFR  part  86. 

(b)  The  engine  is  not  adjusted  outside 
the  manufacturer's  specifications. 

(c)  The  engine  or  vehicle  is  not 
modified  in  any  way  that  may  affect  its 
emission  control.  This  applies  to 
exhaust  and  evaporative  emission 
controls,  but  not  refueling  emission 
controls. 

§  1 048.61 5    What  are  the  provisions  for 
exempting  engines  designed  for  lawn  and 
garden  applications? 

This  section  is  intended  for  engines 
designed  for  lawn  and  garden 
applications,  but  it  applies  to  any 
engines  meeting  the  size  criteria  in 
paragraph  (a)  of  this  section. 

(a)  If  an  engine  meets  all  the  following 
criteria,  it  is  exempt  from  the 
requirements  of  this  part: 

(1)  The  engine  must  have  a  total 
displacement  of  1.000  cc  or  less. 

(2)  The  engine  must  have  a  rated 
power  at  or  below  30  kW. 

(3)  The  engine  must  be  in  an  engine 
family  that  has  a  valid  certificate  of 
conformity  showing  that  it  meets 
emission  standards  for  Class  II  engines 
under  40  CFR  part  90. 
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(b)  The  only  requirements  or 
prohibitions  from  this  part  that  apply  to 
an  engine  that  is  exempt  under  this 
section  are  in  this  section. 

(c)  If  your  engines  do  not  meet  the 
criteria  listed  in  paragraph  (a)  of  this 
section,  thev  will  be  subject  to  the 
provisions  of  this  part.  Producing  these 
engines  without  a  valid  exemption  or 
certificate  of  conformity  would  violate 
the  prohibitions  in  §1068.101  of  this 
chapter. 

(d)  Engines  exempted  under  this 
section  are  subject  to  all  the 
requirements  affecting  engines  under  40 
CFR  part  90.  The  requirements  and 
restrictions  of  40  CFR  part  90  appiv  to 
anyone  manufacturing  these  engines, 
anyone  manufacturing  equipment  that 
uses  these  engines,  and  all  other  persons 
in  the  same  manner  as  if  these  engines 
had  a  total  rated  power  at  or  below  19 
k\V. 

Subpart  H — Definitions  and  Other 
Reference  Information 

§  1 048.701     What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Act  gives  to  them.  The  definitions 
follow: 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401  et  seq. 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design  that 
someone  can  adjust  (including  those 
which  are  difficult  to  access)  and  that, 
if  adjusted,  may  affect  emissions  or 
engine  performance  during  emission 
testing  or  normal  in-use  operation. 

Aftertreatment  means  relating  to  any 
system,  component,  or  technology 
mounted  downstream  of  the  exhaust 
valve  or  exhaust  port  whose  design 
function  is  to  reduce  exhaust  emissions. 

Aircraft  means  any  vehicle  capable  of 
sustained  air  travel  above  treetop 
heights. 

All-terrain  vehicle  means  a  nonroad 
vehicle  with  three  or  more  wheels  and 
a  seat,  designed  for  operation  over  rough 
terrain  and  intended  primarily  for 
transportation.  This  includes  both  land- 
based  and  amphibious  vehicles. 

Auxiliary  emission-control  device 
means  any  element  of  design  that  senses 
temperature,  engine  rpm.  motive  speed, 
transmission  gear,  atmospheric 
pressure,  manifold  pressure  or  vacuum. 
or  any  other  parameter  to  activate, 
modulate,  delay,  or  deactivate  the 
operation  of  any  part  of  the  emission- 
control  system.  This  also  includes  any 
other  feature  that  causes  in-use 
emissions  to  be  higher  than  those 


measured  under  test  conditions,  except 
as  we  allow  under  this  part. 

Auxilian'  manne  engine  means  a 
marine  engine  not  used  for  propulsion 

Blue  Sky  Series  engine  mi^an.s  an 
engine  meeting  the  requirements  of 
§1048.140. 

Broicer  means  any  entity  that 
facilitates  a  trade  of  emission  credits 
between  a  buver  and  seller 

Calibratmn  mean.s  the  set  of 
specifications  and  tolerances  specific  to 
a  particular  design,  version,  or 
application  of  a  component  or  assemblv 
capable  of  functionally  describing  its 
operation  over  its  working  range 

Certification  means  obtaining  a 
certificate  of  conformity  for  an  engine 
family  that  complies  with  the  emis.smn 
standards  and  requirements  in  this  pdrt 

Compression-Ignition  means  relating 
to  a  tvpe  of  reciprocating,  internal- 
combustion  engine  that  is  not  a  spark 
ignition  engine 

Constant-speed  engine  means  an 
engine  governed  to  operate  at  a  single 
speed. 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  part  of  the  engine  crankcase  s 
ventilation  or  lubrication  systems  The 
crankcase  is  the  housing  for  the 
crankshaft  and  other  related  internal 
parts. 

Designated  Officer  means  the 
Manager,  Engine  Programs  Group 
(6403-1),  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave., 
Washington,  DC  20460 

Emission-control  system  means  anv 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  regulated 
emissions  from  an  engine 

Emission-data  engine  means  an 
engine  that  is  tested  for  certification 

Emission-related  maintenance  means 
maintenance  that  substantially  affec is 
emissions  or  is  likely  to  substantially 
affect  emissions  deterioration 

Engine  family  means  a  group  of 
engines  with  similar  emission 
characteristics,  as  specified  in 
§  1048.230. 

Engine  manufacturer  has  the  meaning 
given  in  section  216(1)  of  the  Act.  !n 
general,  this  term  includes  anv  person 
who  manufactures  an  engine  for  sale  in 
the  United  States  or  otherwise 
introduces  a  new  engine  into  commerce 
in  the  United  States.  This  includes 
importers. 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s),  including  the 
fuel  tank,  fuel  tank  cap,  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  components,  and  all  fuel- 
svstem  vents. 


Cood  enginfi-nn^  iiiiii:iu'-!'i!  has  the 
meaning  we  en*'  i'  m  <=  l(>b8,5  of  this 
(  hapter 

High-cost  wairanted  part  means  a 
(  omponent  covered  by  the  emission- 
related  warranty  with  a  replacement 
cost  (at  the  time  of  certification) 
exceeding  S400  (in  1998  dollars).  Adjust 
this  value  using  the  most  recent  annual 
average  consumer  price  index 
information  published  by  the  U.S. 
Bureau  of  I^bor  Statistics.  For  this 
definition   replat  ement  f  f)st  includes 
the  retail  r  i ^1     I  !li>  [  ir*  plus  labor  and 
standard  'ti.iuii'  ms. 

Hvdnn  iinn'ii   HC)  means  the 
hydroi  .utcn  i:n  up  on  which  the 
emission  stdiiiirtrds  are  based  for  each 
fuel  type  For  gasoline-  and  LPG-fueled 
engines.  HC  means  total  hydrocarbon 
iTHC).  For  natural  gas-fueled  engines, 
HC  means  nonmethane  hydrocarbon 
N'MHCl  For  alcohol-fueled  engines.  HC 
medns  total  hydrocarbon  equivalent 
iTHCE). 

Identification  number  means  a  unique 
spe<;ification  (for  example,  model 
number/ serial  number  combination) 
that  allows  someone  to  distinguish  a 
particular  engine  from  other  similar 
engines. 

Intermediate  test  speed  has  the 
meaning  vve  t;i\f  in  ^  1065.515  of  this 
chapter 

Marine  engine  means  an  engine  that 
someone  installs  or  intends  to  install  on 
a  marine  vessel. 

Marine  vessel  means  a  vehicle  that  is 
t  apable  of  operation  in  water  but  is  not 
capable  of  operation  out  of  water. 
,\mphibious  vehii  les  are  not  marine 
vessels 

Maximum  test  torque  has  the  meaning 
we  give  in  §  1065.1000  of  this  chapter. 

Maximum  test  speed  has  the  meaning 
we  give  in  §  1065.515  of  this  chapter 

Model  war  means  one  of  the 
following  things 

(1)  For  freshly  manufactured  engines 
(see  definition  of  "new  nonroad 
engine,"  paragraph  (1)).  model  year 
means  one  of  the  following: 

(i)  Calend.!!  ye,u 

(ii)  Your  diuiudl  ni  vs  model 
production  period  if  it  is  different  than 
the  (  alendar  year.  This  must  include 
lanuary  1  of  the  calendar  year  for  which 
the  model  year  is  named,  it  may  not 
begin  before  lanuarv  2  of  the  previous 
(  dlenddi  \ertr  and  it  must  end  by 
December  A\  of  the  named  calendar 
\'ear 

(2)  For  dii  I  ngiix  that  is  converted  to 

d  nonroad  engine  after  being  placed  into 
ser\  ice  in  d  motor  vehicle,  model  year 
means  the  calendar  year  in  which  the 
engine  was  originally  ,jroduced  (see 
definition  of    new  nonroad  engine." 
paragraph  (2)). 
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{3}  For  a  nonroad  engine  excluded 
under  §  1048.5  that  is  later  converted  to 
operate  in  an  application  that  is  not 
excluded,  model  year  means  the 
calendar  year  in  which  the  engine  was 
originally  produced  (see  definition  of 
"new  nonroad  engine."  paragraph  (3)). 

(4)  For  engines  that  are  not  freshlv 
manufactured  but  are  installed  in  new 
nonroad  equipment,  model  year  means 
the  calendar  year  in  which  the  engine  is 
installed  in  the  new  noru-oad  equipment 
(see  definition  of  "new  nonroad 
•ngine,"  paragraph  (4)). 

(5)  For  an  engine  modified  by  an 
mporter  (not  the  original  engine 
nanufacturer)  who  has  a  certificate  of 

conformity  for  the  imported  engine  (see 
definition  of  "new  nonroad  engine." 
paragraph  (5)).  model  year  means  one  of 
the  following: 

(i)  The  calendar  year  in  which  the 
importer  finishes  modifv'ing  and 
labeling  the  engine 

(ii)  Your  annual  production  period  for 
producing  engines  if  it  is  different  than 
the  calendar  year;  follow  the  guidelines 
in  paragraph  (l)(ii)  of  this  definition. 

(6)  For  an  engine  you  import  that  does 
not  meet  the  criteria  in  paragraphs  ( 1) 
through  (5)  of  the  definition  of  "new 
nonroad  engine."  model  year  means  the 
calendar  year  in  which  the 
manufacturer  completed  the  original 
assembly  of  the  engine.  In  general,  this 
applies  to  used  equipment  that  vou 
import  without  conversion  or  major 
modification 

Motor  vehicle  has  the  meaning  we 
give  in  §  85.1703(a)  of  this  chapter  In 
general,  motor  vehicle  means  a  self^ 
propelled  vehicle  that  can  transport  one 
or  more  people  or  any  material,  but 
doesn't  include  any  of  the  following; 

(1)  Vehicles  having  a  maximum 
ground  speed  over  level,  paved  surfaces 
no  higher  than  40  km  per  hour  (25  miles 
per  hour) 

(2)  Vehicles  that  lack  features  usuallv 
needed  for  safe,  practical  use  on  streets 
or  highways — for  example,  safety 
features  required  by  law.  a  reverse  gear 
(except  for  motort:ycles).  or  a 
differential. 

(3)  Vehicles  whose  operation  on 
streets  or  highways  would  be  unsafe, 
impractical,  or  highly  unlikely 
Examples  are  vehicles  with  tracks 
instead  of  wheels,  very  large  size,  or 
features  associated  with  military 
vehicles,  such  as  armor  or  weaponrv 

.Vew  nonroad  engine  means  any  of  the 
following  things: 

(1)  A  freshly  manufactured  nonroad 
engine  for  which  the  ultimate  buver  has 
never  received  the  equitable  or  legal 
title.  The  engine  is  no  longer  new  when 
the  ultimate  buver  receives  this  title  or 


the  product  is  placed  into  service, 
whichever  comes  first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine  that  is  later 
intended  to  be  used  in  a  piece  of 
nonroad  equipment.  The  engine  is  no 
longer  new  when  it  is  placed  into 
nonroad  ser\ice. 

(3)  A  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 
application  we  exclude  under  §  1048.5, 
where  that  engine  is  installed  in  a  piece 
of  equipment  for  which  these  exclusions 
do  not  apply  The  engine  is  no  longer 
new  when  it  is  placed  into  nonroad 
service 

(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  new  nonroad  equipment. 
The  engine  is  no  longer  new  when  the 
ultimate  buyer  receives  a  title  for  the 
equipment  or  the  product  is  placed  into 
service,  whichever  comes  first. 

(5)  An  imported  nonroad  engine 
covered  by  a  certificate  of  conformity 
issued  under  this  part,  where  someone 
other  than  the  original  manufacturer 
modifies  the  engine  after  its  initial 
assembly  and  holds  the  certificate.  The 
engine  is  no  longer  new  when  it  is 
placed  into  nonroad  service, 

(6)  An  imported  nonroad  engine  that 
is  not  covered  by  a  certificate  of 
conformity  issued  under  this  part  at  the 
time  of  importation. 

New  nonroad  equipment  means  either 
of  the  following  things: 

(1)  A  nonroad  vehicle  or  other  piece 
of  equipment  for  which  the  ultimate 
buyer  has  never  received  the  equitable 
or  legal  title.  The  firoduct  is  no  longer 
new  when  the  ultimate  buver  receives 
this  title  or  the  product  is  placed  into 
service,  whii  hever  r:imies  first. 

(2)  An  imported  ncmroad  piece  of 
equipment  with  an  engine  not  covered 
by  a  certificate  of  conformity  issued 
under  this  part  at  the  time  of 
importation  an<l  manufactured  after  the 
date  for  apphing  the  requirements  of 
this  part 

Noncomphnnt  ppiiine  means  an 
engine  that  was  originally  covered  by  a 
certificate  of  conformity,  but  is  not  in 
the  certified  confiRuration  or  otherwise 
does  not  comply  with  the  conditions  of 
the  certificate 

\onconforming  engine  means  an 
engine  not  covered  by  a  certificate  of 
c:onformity  that  would  otherwise  be 
subject  to  emission  standards. 

Xonmethane  hydrocarbon  means  the 
difference  between  the  emitted  mass  of 
total  hydrocarbons  and  the  emitted  mass 
of  methane 

Xonroad  means  relating  to  nonroad 
engines. 


Nonroad  engine  has  the  meaning 
given  in  §  1068.25  of  this  chapter.  In 
general  this  means  all  internal- 
combustion  engines  except  motor 
vehicle  engines,  stationary  engines,  or 
engines  used  solely  for  competition. 
This  part  does  not  apply  to  all  nonroad 
engines  (see  §  1048.5). 

Off-highway  motorcycle  means  a  two- 
wheeled  vehicle  with  a  nonroad  engine 
and  a  seat  (excluding  marine  vessels 
and  aircraft).  Note;  highway  motorcycles 
are  regulated  under  40  CFR  part  86. 

Oxides  of  nitrogen  means  nitric  oxide 
(NO)  and  nitrogen  dioxide  (NO;). 
Oxides  of  nitrogen  are  expressed 
quantitatively  as  if  the  NO  were  in  the 
form  of  NO2  (assume  a  molecular  weight 
for  oxides  of  nitrogen  equivalent  to  that 
of  NO:). 

Placed  into  service  means  used  for  its 
intended  purpose. 

Propulsion  marine  engine  means  a 
marine  engine  that  moves  a  vessel 
through  the  water  or  directs  the  vessel's 
movement. 

Rated  power  means  the  maximum 
power  an  engine  produces  at  maximum 
test  speed. 

Revoke  means  to  discontinue  the 
certificate  for  an  engine  family.  If  we 
revoke  a  certificate,  you  must  apply  for 
a  new  certificate  before  continuing  to 
produce  the  affected  vehicles  or 
engines.  This  does  not  apply  to  vehicles 
or  engines  you  no  longer  possess. 

Round  means  to  round  numbers 
according  to  ASTM  E29-93a.  which  is 
incorporated  by  reference  (see 
§  1048.710).  unless  otherwise  specified. 

Scheduled  maintenance  means 
adjusting,  repairing,  removing, 
disassembling,  cleaning,  or  replacing 
components  or  systems  that  is 
periodically  needed  to  keep  a  part  from 
failing  or  malfunctioning.  It  also  may 
mean  actions  you  expect  are  necessary 
to  correct  an  overt  indication  of  failure 
or  malfunction  for  which  periodic 
maintenance  is  not  appropriate. 

Snowmobile  means  a  vehicle  designed 
to  operate  outdoors  only  over  snow- 
covered  ground,  with  a  maximum  width 
of  1.5  meters  or  less. 

Spark-ignition  means  relating  to  a 
type  of  engine  with  a  spark  plug  (or 
other  sparking  device)  and  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Otto 
combustion  cycle.  Spark-ignition 
engines  usually  use  a  throttle  to  regulate 
intake  air  flow  to  control  power  during 
normal  operation. 

Stationary  engine  means  an  internal 
combustion  engine  that  is  neither  a 
nonroad  engine,  nor  a  motor-vehicle 
engine,  nor  an  engine  used  solely  for 
competition  (see  the  definition  of 
noiuoad  engine  in  §  1068.25  of  this 
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chapter).  In  general  this  includes  fixed 
engines  and  all  portable  or  transportable 
engines  that  stay  in  a  single  site  at  a 
building,  structure,  facility,  or 
installation  for  at  least  a  full  year;  this 
does  not  include  an  engine  installed  in 
equipment  that  has  the  ability  to  propel 
itself.  For  year-round  sources,  a  full  year 
is  12  consecutive  months.  For  seasonal 
sources,  a  full  year  is  a  full  annual 
operating  period  of  at  least  three 
months.  A  seasonal  source  is  a  site  with 
engines  operating  only  part  of  the  year 
for  at  least  two  consecutive  years.  If  you 
replace  an  engine  with  one  that  does  the 
same  or  similar  work  in  the  same  place, 
you  may  apply  the  previous  engine's 
service  to  your  calculation  for  residence 
time. 

Stoichiometry  means  the  proportion 
of  a  mixture  of  air  and  fuel  such  that  the 
fuel  is  fully  oxidized  with  no  remaining 
oxygen.  For  example,  stoichiometric 
combustion  in  gasoline  engines 
typically  occurs  at  an  air-fuel  mass  ratio 
of  about  14.7. 

Suspend  means  to  temporarily 
discontinue  the  certificate  for  an  engine 
family.  If  we  suspend  a  certificate,  you 
may  not  sell  vehicles  or  engines  from 
that  engine  family  unless  we  reinstate 
the  certificate  or  approve  a  new  one. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  selected  from  the  population  of 
an  engine  family  for  emission  testing. 

Total  hydrocarbon  means  the 
combined  mass  organic  compounds 
measured  by  our  total  hydrocarbon  test 
procedure,  expressed  as  a  hydrocarbon 
with  a  hydrogen-to-carbon  mass  ratio  of 
1.85:1. 

Total  hydrocarbon  equivalent  means 
the  sum  of  the  carbon  mass 
contributions  of  non-oxygenated 
hvdrocarbons,  alcohols  and  aldehydes, 
or  other  organic  compounds  that  are 
measured  separately  as  contained  in  a 
gas  sample,  expressed  as  petroleum- 
fueled  engine  hydrocarbons.  The 
hydrogen-to-carbon  ratio  of  the 
equivalent  hydrocarbon  is  1.85:1. 
Ultimate  buyer  means  ultimate 
purchaser. 

Ultimate  purchaser  means,  with 
respect  to  any  new  nonroad  equipment 
or  new  nonroad  engine,  the  first  person 
who  in  good  faith  purchases  such  new 
nonroad  equipment  or  new  nonroad 
engine  for  purposes  other  than  resale. 
United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 


U.S. -directed  production  volume 
means  the  number  of  engine  units. 
subject  to  the  requirements  of  this  pan. 
produced  by  a  manufacturer  for  which 
the  manufacturer  has  a  reasonable 
assurance  that  sale  was  or  will  be  made 
to  ultimate  buyers  in  the  Unites  vStatei^ 

Useful  life  means  the  period  during 
which  the  engine  is  designed  to 
properly  function  in  terms  of  reliability 
and  fuel  consumption,  without  being 
remanufactured,  specified  as  a  number 
of  hours  of  operation  or  calendar  vears 
It  is  the  period  during  which  a  new 
engine  is  roauired  to  comply  with  all 
applicable  emission  standards. 

Void  means  to  invalidate  a  certificate 
or  an  exemption.  If  we  void  a  certificate 
all  the  vehicles  produced  under  that 
engine  family  for  that  model  year  are 
considered  noncompliant.  and  you  are 
liable  for  each  vehicle  produced  under 
the  certificate  and  may  face  civil  or 
criminal  penalties  or  both.  If  we  void  an 
exemption,  all  the  vehicles  produced 
under  that  exemption  are  considered 
uncertifiM  (or  nonconforming),  and  ynu 
are  liable  for  each  vehicle  produced 
under  the  exemption  and  may  face  civil 
or  criminal  penalties  or  both.  Ynu  mav 
not  produce  any  additional  vehicles 
using  the  voided  exemption 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure. 

§  1048.705    Wtwt  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  followmg  symbols,  acronyms, 
and  abbreviations  applv  to  this  part 

C     degrees  Celsius 
.'KSTM  .\mpru  an  .Society  for  Testing  and 

Materials 
ci:     cubic  rentimelers, 
CO     carbon  monoxide, 
C02     carbon  dioxide, 
EP.\     Enviranrnental  Protec  tion  Agency. 
g/lcW-hr    grams  per  kilowatt-hour. 
LPG     liquefied  petroleum  gas. 
ni     meters, 

mm     Hg  millimeters  of  mercury. 
NMHC     nonmethann  hydrocarbons. 
NOv     oxides  of  nitrogen  (NO  and  N02). 
rpm     re\olutions  per  minute, 
,SAE     Society  of  .Automotive  Engineers. 
Si     spark-Ignition 
THC     total  hydrof  arbon 
THCE    total  hydrocarbon  equivalent, 
use      I'niled  States  Codf 

§  1048.710    What  materials  does  this  part 
reference? 

We  have  incorporated  by  reference 
the  documents  listed  in  this  section. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  prescribed  in  5  U.S.C  552(a)  and  1 
CFR  part  51,  Anyone  may  inspect  copies 
at  U.S.  EPA,  OAR.  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street.  SW,  Washington.  DC:  20460  or 


Office  of  the  Federal  Register,  800  N, 
Capitol  St,,  N\V,  7th  Floor.  Suite  700, 
Washington,  DC, 

(ai  ASTM  material  Table  1  of 
i)  1048,710  lists  material  from  the 
.■\merican  Society  for  Testing  and 
Materials  that  we  have  incorporated  by 
reference  The  first  column  lists  the 
number  and  iiame  of  the  material  The 
second  column  lists  the  sections  of  this 
part  where  we  reference  it.  The  second 
rnlumn  is  for  ioformatinn  nnlv  and  may 
not  include  all  lix  .itions   .\ii\one  may 
re(  ene  copies  of  ttu-^f  in.-iterial8  from 
American  Societ\  fiir  I  ratine  and 
Materials,  1916  Race  .S!     I'h; !,,  i.  iphia, 
PA  1910;^    Table  !  f(iil(,ws: 


Table  1  of  §1048  710 
Materials 


-ASTM 


Document  No  and 
name 


Pan  reference 


ASTM  E29-93a, 
Standard  Practice 
tof  Using  Signiti- 
cant  Digits  m  Test 
Data  to  Determir^e 
Contormance  with 
Speciftcations. 


1048  240.  1048.315, 

'  048  345, 
1048410, 
1048415 


(b)  ISO  matenai  T.iM'   .     '  ^  iri-;^  "10 
lists  material  from  the  lnt>'r;i,i' n.n 
Organiz^tuin  for  Standariii/-it  ini,  tii,,; 
we  have  incorporalHci  \)\  r-  I''I'';h  v   ']  he 
first  column  lists  the  iiuiribcr  dim  iidme 
of  the  material.  The  second  column  lists 
the  section  of  this  part  where  we 
reference  it  The  second  column  is  for 
information  only  and  may  not  be  all- 
inclusive  .^nv^ne  mav  receive  copies  of 
these  materials  from  International 
Organization  for  Standardization,  Case 
Postale  56,  C.H-1211  Geneva  20. 
Switzerland  Table  2  follows: 


Table  2  of  §1048  7io 
Materials 


ISO 


Document  No  and 
name 


Pan  1048  reference 


ISO  91 41-?  February 
1994   Road  vehi 
cles — Diagnostic 
systems  Pan  2 


1048110 


ISO  14230-1  June 
2000   Road  vehi- 

ctes -Diagnostic 

systems— KWP 
2000  requirements 
for  emission  related 
systems 


1048110 


§1048  715     How  should  I  request  EPA  to 
keep  my  information  confidential? 

la)  Cloarh  shuu  u  Imi  yn  consider 
confidential  by  marking,  circling. 
bra(  ketint;  st,iniping,  or  some  other 
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method.  We  will  store  your  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2 

fb)  If  you  send  us  a  second  copy 
without  the  confidential  information. 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it 

(c)  If  you  send  us  information  withfiut 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you.  as  described  in  §  2.204  of 
this  chapter 

§  1048.720    How  do  I  request  a  public 
hearing? 

(a)  File  a  request  for  a  hearing  with 
the  Designated  Officer  within  15  days  of 
a  decision  to  deny,  suspend,  revoke,  or 
void  your  certificate.  If  you  ask  later,  we 
may  give  you  a  hearing  for  good  cause 
but  we  do  not  have  to 

(b)  Include  the  following  in  your 
request  for  a  public  hearing 

(1)  State  which  engine  family  is 
involved 

(2]  State  the  issues  you  intend  to 
raise  We  may  limit  these  issues,  as 
described  elsewhere  in  this  part 

(3)  Summarize  the  evidence 
supporting  your  position  and  state  whv 
you  believe  this  evidence  justifies 
granting  or  reinstating  the  certificate 

(c)  We  will  hold  the  hearing  as 
described  in  40  CFR  part  1068.  subpart 
F 

Appendix  I  to  Part  1048 — Transient 
Duty  Cycle  for  Constant-Speed  Engines 

The  follo'.ving  table  snows  the  tr^nsienr 
duty-cycle  for  (  onstant-speed  engines,  as 
described  in  i)  1048  ,t  10 


Timets) 


Normalized 

speed 
(in  percent) 


Normalized 
torque 

(in  percent) 


Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


TifT>e(si 


Normalized 
speed 

iin  percent) 


Normalized 

torque 
(in  percent) 


1  .. 

2  . 

3  .. 

4  . 

5  .. 

6  . 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


58 

5 

58 

5 

58 

D 

58 

5 

58 

5 

58 

D 

58 

5 

58 

5 

58 

5 

58 

5 

58 

5 

66 

8 

72 

9 

79 

12 

86 

14 

83 

16 

S3 

16 

93 

16 

93 

16 

93 

16 

93 

16 

93 

16 

93 

16 

93 

31 

25 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
4"^ 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
5" 
56 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
^4 
75 
76 
77 
"8 
^9 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 


93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
94 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
96 
95 
95 
95 
95 
95 
95 
95 
95 
95 
95 


30  97 
27  98 
23  99 


24 

00 

21 

01 

20 

02 

18 

03 

16  ■ 

04 

18  ' 

05 

16  ' 

06 

17 

07 

20  ^ 

08 

20 

09 

22  - 

10 

20  ' 

11 

17  ' 

12 

17 

13 

17   - 

14 

16 

15 

18 

16 

18  ^ 

17 

21  ' 

18 

21  ' 

19 

18  ■ 

20 

24   ■ 

21 

28 

22 

23 

23 

19  ' 

24 

20  ■ 

25 

20  ' 

26 

29 

27 

23  1 

28 

25  1 

29 

23  1 

30 

23 

31 

23  ' 

32 

22  ' 

33 

21   ' 

34 

22  ' 

35 

30  ^ 

36 

33  ' 

37 

25  1 

38 

29  1 

39 

27 

40 

23  1 

41 

21   1 

42 

21   1 

43 

19  ' 

44 

20  1 

45 

24  " 

46 

23  ' 

47 

21 

48 

44 

49 

34 

50 

28 

51 

37 

52 

29 

53 

27 

54 

33 

55 

28 

56 

22 

57 

30 

58 

25 

59 

17 

60 

13 

61 

10 

62 

9 

63 

8 

64 

7 

65 

7 

66 

6 

67 

6 

168 

93 

37 

93 

35 

93 

29 

93 

23 

93 

23 

93 

21 

93 

20 

93 

29 

93 

27 

93 

26 

93 

35 

93 

43 

95 

3S 

95 

24 

95 

17 

95 

13 

95 

10 

95 

9 

95 

8 

95 

7 

95 

7 

95 

6 

93 

36 

93 

3D 

93 

2S 

93 

21 

93 

22 

93 

19 

93 

34 

93 

36 

93 

31 

93 

26 

93 

27 

93 

22 

93 

22 

93 

18 

93 

18 

93 

19 

93 

19 

93 

23 

93 

22 

93 

20 

93 

23 

93 

20 

93 

18 

93 

18 

93 

16 

93 

19 

94 

25 

93 

X 

93 

29 

93 

23 

93 

24 

93 

22 

94 

20 

93 

17 

93 

16 

93 

16 

93 

15 

93 

17 

93 

18 

93 

20 

93 

21 

93 

18 

93 

17 

92 

54 

93 

38 

93 

29 

93 

24 

93 

24 

93 

24 

93 

23 
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Time(si 


169  ,. 
170 
171 
172 

173  ,, 

174  .. 
175 
176  . 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 


Normalized 
speed 

(m  percent) 


Normalized 
torque 

(in  percent) 


I  imeis! 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(in  percen; 


Tirne(s) 


Normalized 

speed 
(in  percent) 


Nonnalized 

torque 
(in  percent) 


93 

20 

241 

93 

20 

242 

93 

18 

243 

93 

19 

244 

93 

19 

245 

93 

16 

246 

93 

16 

247 

93 

16 

248 

93 

18 

249 

93 

21 

250 

93 

20 

251 

93 

20 

252 

93 

17 

253 

93 

19 

254 

93 

17 

255 

93 

18 

256 

93 

16 

257 

93 

16 

258 

93 

16 

259 

93 

17 

260 

93 

16 

261 

93 

17 

262 

93 

18 

263 

93 

17 

264 

93 

16 

265 

93 

17 

266 

93 

17 

267 

93 

22 

268 

93 

19 

269 

93 

19 

270 

95 

21 

271 

95 

16 

272 

95 

12 

273 

95 

10 

274 

96 

8 

275 

96 

7 

276 

95 

7 

277 

96 

7 

278 

95 

6 

279 

96 

6 

280 

96 

6 

281 

88 

6 

282 

89 

48 

283 

93 

34 

284 

93 

27 

285 

93 

26 

286 

93 

25 

287 

93 

22 

288 

93 

23 

289 

93 

21 

290 

93 

21 

291 

93 

23 

292 

93 

23 

293 

93 

23 

294 

93 

23 

295 

93 

23 

296 

93 

22 

297 

93 

22 

298 

93 

24 

299 

93 

23 

300 

93 

23 

301 

93 

21 

302 

93 

20 

303 

93 

20 

304 

93 

20 

305 

93 

22 

306 

93 

26 

307 

93 

22 

308 

93 

20 

309 

93 

W 

310 

93 

22 

311 

93 

20 

312 

94 

93 

93 

93 

93 

95 

95 

95 

95 

95 

95 

96 

95 

95 

92 

93 

93 

92 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

94 

93 

94 

93 

93 

93 

93 

93 

93 

93 

94 

93 

93 

94 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 


27  313 

22  314 

23  315 

21  316 

22  317 

22  318 
16  319 
12  320 
10  321 

9  322 

a  323 

7  324 

7  325 

6  326 

42  327 

36  328 

33  329 

60  330 

48  331 

36  332 

30  333 

28  Ty^ 

24  335 

24  336 

23  337 
23  338 

25  339 

27  340 

29  341 

26  342 
26  343 
21  344 
23  345 
23  346 
23  347 
40  348 
67  349 
■16.  jSC: 
-ib  3?  • 
29  Sb2 
?8  3S3 
2"  S'vl 
29  355 

28  356 

3  •  358 
'K:      359 

42  36C 

3-  36' 

29  362 
2:  363 
23  364 
23  365 
20  366^ 
20  :36' 
23   368 

23  369 

24  3  70 

25  37' 
20  372 
25  373 
23   374 

23  375 

24  3^6 
28   37- 

23  378 

24  379 

34  380 

31  ■  38' 

35  382 
3'   383 

32  384 


93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

96 

96 

95 

95 

95 

95 

95 

95 

95 

95 

95 

87 

57 

58 

58 

58 

58 

58 

58 

58 

58 

58 

58 

58 

58 

58 

95 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

93 

94 

94 

94 

93 

93 

93 

93 

93 

93 

94 

93 

93 

93 

93 

93 

93 

93 

93 


31 
30 
23 
23 
36 
32 
25 
31 
33 
31 
27 
24 
19 
21 
16 
12 
10 
8 
8 
7 
7 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
73 
65 
52 
38 
30 
31 
26 
21 
22 
26 
23 
19 
27 
42 
29 
25 
26 
29 
28 
23 
21 
26 
23 
20 
23 
18 
19 
23 
19 
16 
25 
22 
20 
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Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


Timei5i 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(in  percent) 


Time(s) 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(in  percent) 


385 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 
405 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
438 
439 
440 
441 
442 
443 
444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
456 


93 
94 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
95 
96 
96 
95 
96 
95 
96 
96 
96 
96 
95 
91 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
58 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 


25  457  

93 

28   458 

93 

23   459  

93 

23   460  

93 

25   461  

93 

23  462  

93 

20  463   

93 

19  464   

93 

24  465  

93 

20   466  

93 

18   467    

93 

21   468  

93 

22     469  

93 

16  470  

93 

12  471  

93 

10  472  

93 

9  473  

93 

8  474  

94 

7   475  

96 

7   476  

96 

6  477  

95 

6  478  

96 

6   479  

95 

6  480  

95 

6  481  

95 

6  482  

96 

6  483   

96 

6  484    

96 

6  485  

95 

6  486  

85 

6  487  

56 

6  488  

93 

6  489  

93 

6  490  

93 

6  491  

'33 

6   492    

93 

6   493  

93 

6   494  

93 

6   495  

93 

6   496  

93 

6   497  

93 

6   498  

93 

6  499  

93 

6  500  

93 

6  501  

93 

6  502  

93 

6  503  

93 

6  504  

93 

6  505  

93 

6  506  

93 

6  507  

93 

6  508 

93 

6  509  

95 

6  510  

95 

6  511  

95 

6   612  

96 

6   513  

95 

6   514  

96 

66  515  

95 

48  516 

95 

40   51- 

95 

34   518   

95 

28  519  

96 

23  520  

96 

28  521  

83 

27   522    

56 

23  523   

58 

19  ,524  

72 

25  525  

94 

24  526 

93 

22  527  

93 

31   528  

93 

36  529 

28  530 

25  531 

35  532 
34  533 

29  534 

37  535 

36  536 

38  537 
31  538 
29  539 
34  540 
36  541 

34  542 
31  543 

26  544 
21  545 
16  546 

19  547 

15  548 
11  549 

10  550 
8  551 
7  552 
7  553 

7  554 
6  555 
6  556 
6  557 

6  558 
74  559 
52  560 
42  561 
36  562 

35  563 
33  564 
38  565 
40  566 
29  567 
23  568 

23  569 

24  570 
24  571 

20  572 

19  573 

16  574 

21  575 

23  576 

24  577 

22  578 
18  579 
21  580 
18  581 

20  582 
15  583 

11  584 
10  585 

8  586 

7  587 
7  588 
7  589 
6  590 
6  591 
6  592 
6  593 
6  594 
'6  595 

54  596 

51  597 

42  598 

42  599 

31  600 


93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
94 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 


25 
21 
17 
15 
15 
16 
15 
14 
15 
16 
15 
45 
45 
41 
33 
26 
21 
20 
17 
16 
17 
16 
14 
16 
15 
14 
16 
15 
14 
13 
14 
14 
15 
17 
17 
22 
22 
19 
19 
20 
18 
20 
20 
42 
32 
25 
26 
23 
21 
23 
19 
21 
20 
20 
20 
18 
18 
21 
19 
21 
19 
19 
18 
18 
17 
16 
16 
15 
16 
19 
52 
45 
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Time{s) 


Normalized 
speed 

(in  percent) 


Normalized 
torque 

(in  percent) 


Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent  I 


Timefsi 


Normalized 

speed 
-'■  percent) 


No'-Tiaii/e'l 

torque 
(in  percent) 


601 

602 

603 

604 

605 

606 

607 

608 

609 

610 

611 

612 

613 

614 

615 

616 

617 

618 

619 

620 

621 

622 

623 

624 

625 

626 

627 

628 

629 

630 

631 

632 

633 

634 

635 

636 

637 

638 

639 

640 

641 

642 

643 

644 

645 

646 

647 

648 

649 

650 

651 

652 

653 

654 

655 

656 

657 

658 

659 

660 

661 

662 

663 

664 

665 

566 

667 

668 

669 

670 

671 

672 


95 

95 

95 

95 

94 

95 

95 

95 

94 

95 

94 

94 

95 

95 

95 

99 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

69 

49 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

51 

96 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

94 

95 

95 

95 

95 

95 

95 


39  673 

39  674 

39  675 

39  676 

30  677 

30  678 

29  679 

24  680 

30  681 

28  682 

25  683 

29  684 

32  685 

33  686 
44  687 
37  688 
27  689 
19  690 
13  691 
11  692 

9  693 

7  694 

7  695 

6  696 

6  697 

6  698 

5  699 

6  700 
5  701 
5  702 
5  703 

5  704 

6  705 
6  706 
6  707 
6  708 
5  709 
5  710 
5  711 

5  712 

6  713 
6  714 
6  715 
6  716 

5  717 

6  718 

5  719 

6  720 
5  721 

35  722 
29  723 

26  724 
31  725 
34  726 
29  727 

29  728 

30  729 
24  730 
19  731 
23  732 

21  733 

22  734 

19  735 

18  736 

20  737 
60  738 
48  739 
39  740 

36  741 

27  742 
22  743 

19  744 


95 

95 

94 

95 

95 

98 

98 

98 

98 

98 

98 

98 

98 

98 

96 

98 

98 

81 

49 

78 

95 

95 

94 

94 

95 

95 

94 

95 

95 

94 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

95 

94 

95 

95 

95 

95 

95 

95 

99 

98 

96 

96 

98 

98 

98 

98 

98 

98 

98 

98 

73 

49 

50 

95 

95 

95 

94 

95 

95 

95 

95 


22 

19 

17 


1Q 

19 

14 

11 

9 


6 
6 
6 
6 

5 

5 

5 

48 


32 

:>4 

?9 
2  b 
26 
28 

28 

30 
2" 
26 
2" 
2^j 
26 
25 
23 
2C 
23 
20 
18 
22 
19 
23 
2^ 
26 

■■)  ■; 

2C 
23 
2C 
14 
11 
9 

8 
6 

e 

e 

t 

5 
6 


39 
30 
28 

36 
36 
30 
26 


745 

746 

747 

"^48 
-49 

"52 
753 
754 

'55 

756 

:6C 

761 
762 
763 
"64 
"65 
766 
"6" 
"68 
"69 
■  "0 
771 
772 
773 

7"4 
7"5 

:'"6 

"78 

-80 
781 
782 
"83 
784 
785 
786 
787 

"88 
789 

79C' 
"91 
"92 
"93 
"94 
"05 
"96 

"98 
790 
800' 
80" 
8C2 
803 
304 
805 
806 
807 
808 
809 
810 
81* 
812 
81? 
814 
815 
816 


95 

95 

95 

95 

95 

94 

95 

95 

95 

95 

95 

95 

94 

94 

94 

95 

95 

95 

95 

94 

95 

95 

95 

98 

98 

96 

96 

96 

98 

98 

98 

95 

94 

95 

94 

94 

94 

95 

94 

94 

95 

95 

94 

94 

94 

94 

95 

94 

94 

95 

95 

94 

94 

94 

94 

94 

95 

94 

95 

94 

95 

95 

95 

94 

94 

94 

94 

95 

94 

95 

95 

95 


27 
22 
18 
19 
25 
25 
21 
22 
27 
27 
27 
24 
20 
23 
26 
25 
25 
21 
28 
39 
32 
24 
19 
20 
17 
12 
10 
8 
7 
6 
6 
61 
51 
40 
35 
36 
32 
24 
19 
19 
19 
19 
18 
20 
23 
22 
23 
20 
18 
16 
17 
16 
16 
17 
18 
21 
21 
19 
18 
19 
22 
21 
19 
20 
22 
22 
22 
23 
22 
22 
19 
16 
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Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
pfi  percent  I 


Time(s) 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(in  percent) 


Time(s) 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(In  percent) 


817 
818 
819 
820 
821 
822 
823 
824 
825 
826 
827 
828 
829 
830 
831 
832 
833 
834 
835 
836 
837 
838 
839 
840 
841 
842 
843 
844 
845 
846 
847 
848 
849 
850 
851 
852 
853 
854 
855 
856 
857 
858 
859 
860 
861 
862 
863 
864 
865 
866 
867 
868 
869 
870 
871 
872 
873 
874 
875 
876 
877 
878 
879 
880 
881 
882 
883 
884 
885 
886 
887 
888 


95 
95 
95 
94 
94 
94 
95 
95 
95 
95 
95 
94 
94 
94 
94 
94 
94 
94 
95 
95 
95 
94 
94 
95 
94 
94 
94 
94 
95 
95 
94 
95 
95 
98 
98 
98 
98 
98 
98 
98 
98 
98 
98 
98 
98 
80 
49 
51 
51 
51 
51 
51 
51 
51 
51 
51 
96 
94 
94 
94 
95 
94 
95 
94 
95 
95 
95 
95 
95 
94 
95 
95 


14 

889   

18 

890   

18 

891   

20 

892   

22 

893   

19 

894   

18 

895   

1  "^ 

896   

19 

897   

19 

898   

19 

899   

19 

900 

21 

901    

19 

902   

1  7 

903   

18 

904   

21 

905   

19 

906   

18 

90"^   

19 

908   

17 

909  

1S 

910  

1  7 

911  

1Q 

912  

22 

913   

21 

914   

18 

9-5 

16 

916   

14 

917   

14 

918 

'9 

9'9   

20 

920  

?T 

921  

23 

922 

22 

923    

16 

924    

1  ? 

925    

a 

926    

8 

92"' 

7 

928 

5 

929   

6 

930   

f^ 

931 

5 

932   

5 

933 

5 

934  

5 

935  

6 

936  

~ 

937  

6 

938   

6 

939   

6 

940   

6 

94'    

5 

942 

6 

943    

/ 

944    

45 

945   

44 

946   

34 

94:'   

41 

948    

44 

949    

32 

950 

26 

951 

20 

952 

29 

953    

27 

954   

21 

955   

34 

956   

31 

957   

26 

958   

22 

959   

23 

960   

95 
94 
94 
94 
95 
94 
95 
95 
95 
95 
95 
94 
94 
96 
96 
98 
98 
96 


96 
96 
96 
96 
96 
69 
49 
51 
51 
51 
69 
95 
95 
94 
94 
95 
94 
94 
96 
95 
95 
94 
95 
95 
95 
94 
94 
95 
94 
95 
94 
95 
94 
95 
95 
95 
94 
94 
96 
93 
94 
94 
95 
95 
95 
95 
94 
94 
94 
94 
94 
97 


19  961 

18  962 

20  963 
26  964 

29  965 
32  966 
26  967 
34  968 

30  969 
24  970 

19  971 
17  972  . 

16  973 
19  974 

17  975 
12  976 
10  977 

8  978 

7  979 

6  980 

6  981  . 

6  982 

5  983  . 

5  984 

5  985 

5  986 

5  987 

5  988 

6  989  . 
6  990 

75  991 

70  992 

57  993 

49  994 

38  995 

43  996 

51  997 

41  998 

42  999 
89  1000 
66  1001 

52  1002 
41  1003 
34  1004 
34  1005 
30  1006 
30  1007 
29  1008 
28  1009 

24  1010 

34  1011 

26  1012 
36  1013 

27  1014 

25  1015 

26  1016 

21  1017 

19  1018 
21  1019 

53  1020 
45  1021 

35  1022 

28  1023 
23  1024 

20  1025 

17  1026 
19  1027 

18  1028 
18  1029 

18  1030 

19  1031 
17  1032 


98 
98 
98 
98 
96 
96 
96 
96 
96 
98 
96 
82 
49 
51 
51 
51 
51 
51 
72 
94 
95 
95 
95 
95 
94 
94 
95 
95 
95 
94 
95 
95 
95 
95 
98 
94 
94 
95 
94 
95 
95 
94 
95 
94 
95 
94 
99 
96 
96 
96 
96 
96 
96 
96 
96 
96 
96 
96 
71 
49 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 
51 


19 

14 

11 

9 

7 

7 

6 

6 

6 

5 

5 

5 

5 

6 

6 

6 

5 

6 

58 

36 

28 

24 

25 

26 

30 

26 

34 

57 

45 

37 

34 

27 

27 

29 

22 

84 

74 

62 

51 

50 

81 

65 

49 

56 

65 

59 

58 

41 

27 

t9 

13 

11 

9 

8 

7 

6 

6 

6 

6 

5 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

5 

6 
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5i2i:i 


Time(s) 

Normalized 

speed 
(in  percent) 

Normalized 

torque 
(in  percent) 

Time(s) 

1033 

51 

51 

51 

51 

51 

51 

51 

51 

69 

94 

95 

95 

95 

94 

95 

95 

95 

95 

% 

95 

95 

95 

94 

95 

95 

94 

94 

94 

95 

95 

9B 

98 

98 

98 

98 

98 

98 

98 

98 

98 

98 

89 

49 

51 

51 

51 

51 

51 

51 

51 

50 

51 

51 

51 

51 

51 

51 

51 

56 

95 

94 

95 

94 

94 

95 

94 

95 

95 

94 

94 

94 

95 

5  1 

6  1 
6   1 
6  ' 
5   ■ 

5  1 

6  1 
6   1 

59  1 
48  1 
34   1 
29   1 

26  1 

27  1 
31   1 
26   1 

34  1 
29  1 
31   1 
29   1 

35  1 
38 

41 

28  ' 
36 

30 
26 
33 
34 
27 
26 
19 
13 
11 

9 

7 

7 

6 

6 

6 

5 

6 

5 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 
74 
56 
49 
47 
43 
33 
50 
40 
33 
24 
22 
22 
25 
27 

105  

1034 

106  

1035 

107   

1036 

108  

1037 

109  

1038   

110  

1039 

111  

1040  

112  

1041 

113  

1042 

114  

1043 

115  

1044   

116  

1045 

117  

1046  

118  

1047 

119  

1048 

120  

1049 

121  

1050 

122  

1051  

123  

1052 

124  

1053 

125  

1054 

126 

1055 

127  

1056   

128  

1057  

129  

1058   

130  

1059  

131  

1060  

132  

1061   

133  

1062 

134  

1063 

135  

1064  

136  

1065 

137  

1066  

1067   

138  

139 

1068 

140  .„ 

1069 

141  

1070 

142  

1071 

143  

1072 

144  

1073 

145  

1074   

146  

1075 

147  

1076 

148  

1077 

149  

1078 

150  

1079 

1151  

1080   

1152  

1081 

1153  

1082 

1154  

1083  

1155  

1084  

1156  

1085  

1157  

1086  

1158  

1087  

1159  

1088 

1160  

1089  

1161  

1090  

1162  

1091  

1163  

1092  

1164  

1093 

1165  

1094 

1166  

1095 

1167  

1096 

1168  

1097  

1169  

1098  

1170  

1099  

1171  

1100  

1172  

1101   

1173  

1102  

1174  

1103  

1175  

1104  

1176  

Normalized 
speed 

(in  percent! 


Normalized 

torque 

iin  percent  1 


Time(s) 


Normalized 

speed 
(in  percent) 


Normalized 

torque 
(in  percent) 


95 

94 

94 

94 

94 

98 

94 

99 

95 

95 

98 

98 

98 

93 

94 

98 

94 

98 

94 

95 

94 

94 

97 

98 

98 

98^ 

98 

98 

98 

98 

98 

98 

98 

98 

80 

49 

78 

95 

94 

94 

94 

95 

95 

95 

95 

94 

95 

95 

94 

95 

95 

95 

95 

95 

95 

95 

96 

95 

95 

95 

95 

94 

94 

98 

95 

95 

94 

95 

95 

95 

95 

94 


32 

29 
26 
26 

24 

S2 
41 
35 

se 

58 
57 
38 
2f 
63 
59 
100 
73 
53 
76 
61 
49 
37 
50 
36 
25 
•g 

12 

10 

8 

7 
6 
6 
6 
6 
6 


1177  

95 
95 
94 
95 
94 
96 
95 
95 
94 
94 
94 
94 
94 
95 
94 
95 
95 
95 
94 
95 
95 
94 
95 
94 

30 

1178  

23 

1179  

19 

1180  

25 

1181  

29 

1182  

27 

1183  

89 

1184 

74 

1185  

60 

1186  

48 

1187  

41 

^188  

•  -89  

ndO  

29 
24 
19 

1191  

21 

1192  

29 

1193  

28 

1194  

27 

1195  

23 

1196  

25 

1197  

26 

1198  

22 

1199  

19 

1200  

17 

.Appendix  II  to  Pari  1()4H  lirtiisient 
Duty  (A(  |p  for  EnKint"^  I  hdt  \rv  \i>1 
(  on.stant-Spefd  Eniiini*s 

The  iollowing  table  shuwii  the  transient 
duty-cycle  for  engines  that  are  not  constant- 
speed  engines,  as  described  in  §  1048.510: 


Time(s) 


Normalized 

speed 
(in  percent) 


■3U  

43  0  . 

42  1   . 

31  2  ., 

30  3  . 

34  4  ., 

28  5  . 

27  6  . 

27  7  . 

31  8 

42  9  . 
41  10 

37  11 

43  12 
34  13 
31  14 
27  15 
23  16 

27  17 

38  18 
40  '9 

39  2C 
26  2' 

33  22 

28  23 

34  24 
73  23 
49  26 
5 '  2 "' 
55  28 
46  20 

35  3C 
39  3< 
39  32 
4-  33 


Normalized 

torque 
(in  percent) 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

8 

6 

54 

8 

61 

34 

59 

22 

46 

5 

51 

18 

51 

31 

50 

30 

56 

31 

48 

25 

66 

58 

55 

43 

31 

16 

45 

24 

36 

24 

27 

30 

33 

45 

66 

SO 

48 

23 

42 

13 

42 

9 

45 

23 

30 

37 

45 

44 

SO 
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Time(Si 


Normalized 
speed 

{■n  percent! 


Normalized 

torque 
(in  percent) 


Time(s) 


Normalized 

speed 
(in  percent) 


34 
35 
36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 


49 

52   1( 

55 

49   1 

61 

46   1 

66 

38   1( 

42 

33   1 

17 

41   1 

17 

37  1 

7 

50  1 

20 

32   1 

5 

55   1 

30 

42  1 

44 

53   1 

45 

56   1 

41 

52   1 

24 

41   1 

15 

40   1 

11 

44   1 

32 

3'   ' 

38 

54   ' 

» 

47   1 

9 

55   1 

10 

50   1 

33 

55   1 

48 

56   1 

49 

47   1 

33 

44   1 

52 

43   1 

55 

43  ■' 

59 

38   1 

44 

28   1 

24 

37   1 

12 

44   1 

9 

47   1 

12 

52   1 

34 

21   1 

29 

44  '. 

44 

54   1 

54 

62   1 

62 

5^   1 

72 

56   1 

88 
100 

71   1 
69   1 

100 

34   1 

100 

42   1 

100 

. 

54   ' 

100 

58   1 

100 

38   1 

83 

17   1 

61 

15   1 

43 

22   1 

24 

35   1 

16 

39-  1 

15 

45   1 

32 

34   1 

14 

42   1 

8 

48   1 

5 

5'   1 

10 

4'   1 

12 

37   1 

4 

47   1 

3 

49   1 

3 

50   1 

4 

49   1 

4 

48   1 

8 

43   1 

2 

51   1 

5 

46   1 

8 

41   1 

4 

47   1 

3 

49   1 

6 

45   1 

3 

48   1 

06 

07 
08 
09 
10 
11 
12 
13 
14 
15 
16 
17 
!8 

19 

20 
21 
22 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
4' 
42 
4  3 
44 
43 
46 
47 
48 
49 


52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
^0 
71 
72 
"3 
74 
75 
76 
7^ 


10 

18 

3 

11 

34 

51 

67 

61 

44 

48 

69 

85 

81 

74 

62 

•76 

96 

100 

100 

100 

100 

100 

100 

99 

81 

69 

47 

34 

27 

83 

100 

100 

100 

70 

23 

tj 

n 
11 
11 

19 

16 
20 
21 
21 
9 
4 
2 
1 
21 
29 
33 
16 
38 
37 
35 
39 
51 
59 
65 
76 
84 
83 
67 
84 
90 
93 
90 
66 
52 
49 
56 
73 


Normalized 

torque 
(in  percent) 


Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


42  178 

27  179 

50  180 
41  181 
29  182 

57  183 
63  184 
32  185 

31  186 
54  187 
65  188 
65  189 
29  190 

21  191 
23  192 

58  193 
75  194 
77  195 

27  196 
79  197 
79  198 
81  199 

57  200 
52  201 
35  202 
29  203 

22  204 

28  205 

37  206 
60  207 
74  208 

7  209 

2  210 

18  211 

39  212 

54  213 

40  214 

34  215 

41  216 
25  217 

32  218 
31  219 

38  220 

42  221 

51  222 
49  223 
51  224 

58  225 

57  226 
47  227 
45  228 
49  229 
45  230 

43  231 

42  232 

43  233 
49  234 

55  235 
54  236 
62  237 

59  238 

29  239 

35  240 
54  241 

58  242 
43  243 
29  244 

19  245 

16  246 

17  247 
38  248 
71  249 


86 

96 

89 

66 

50 

36 

36 

38 

40 

27 

19 

23 

19 
6 

24 

49 

47 

22 

25 

38 

43 

40 

14  I 

11  i 
7 

26 

41 

53 

44 

22 

24 

32 

44 

57 

22 

29 

19 

14 

36 

43 

42 

15 

19 

47 

67 

76 

87 

98 
100 

97 
100 
100 
100 
100 
100 

87 

53 

33 

39 

51 

67 

83 

95 
100 
100 
100 

85 

62 

40 

56 

81 

98 


80 
75 
27 
17 
18 
25 
24 
40 
50 
48 
48 
50 
45 
51 
48 
67 
49 
44 
40 
54 
55 
52 
49 
45 
48 
41 
58 
60 
54 
40 
41 
53 
74 
25 
49 
45 
37 
43 
40 
63 
49 
50 
44 
59 
80 
74 
68 
61 
38 
27 
53 
72 
49 
4 
13 
15 
26 
27 
19 
33 
54 
60 
52 
50 
36 
25 
16 
16 
26 
39 
75 
86 
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Tjme(s) 


Normalized 
speed 

(in  percent) 


Normalized 
torque 

(in  percent) 


Time(s) 


Normalized 
speed 

(in  percent) 


250 

251 

252 

253 

254 

255 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 


100 
100 
100 
100 
100 
100 
100 
100 
100 
98 
60 
43 
71 
44 
24 
42 
22 
13 
23 
29 
28 
21 
34 
44 
19 
13 
25 
43 
55 
68 
76 
80 
83 
73 
60 
47 
52 
36 
40 
45 
47 
42 
46 
48 
68 
70 
48 
42 
31 
22 
28 
46 
62 
76 
88 
98 
100 
100 
100 
100 
99 
80 
62 
63 
64 
69 
81 
93 
100 
94 
73 
40 


76 
51 
78 
83 
100 
66 
85 
72 
45 
58 
30 
32 
36 
32 
38 
17 
51 
53 
45 
50 
42 
55 
57 
47 
46 
44 
36 
51 
73 
72 
63 
45 
40 
26 
20 
19 
25 
30 
26 
34 
35 
28 
38 
44 
61 
47 
28 
22 
29 
35 
28 
46 
69 
81 
85 
81 
74 
13 
11 
17 
3 
7 
11 
11 
16 
43 
67 
74 
72 
27 
15 
33 


322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

389 

390 

391 

392 

393 


40 

50 

11 

12 

5 

1 

7 

62 

80 

23 

39 

47 

59 

58 

36 

18 

36 

59 

72 

85 

99 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

94 

72 

77 

48 

29 

59 

63 

35 

24 

28 

36 

54 

60 

33 

23 

16 

11 

20 

25 

40 

33 

34 

46 

57 

66 

75 

79 

80 

92 

99 

83 

71 


Normalized 

torque 
(in  percenti 

52 
50 
53 
46 
50 
55 
56 
60 
28 
37 
58 
24 
5-< 
68 
52 
42 
52 
73 
85 
92 
90 
72 
18 
76 
64 
8^ 
9"" 
84 

IOC 
9" 
83 
93 

100 

43 

10 

3 


19 


Timers* 


16 
23 
10 
1 
0 
0 
0 


J 

4 

5 
10 

14 
1  1 

16 

21 

16 

2 


67 

4 

74 

ie 

86 

25 

97 

28 

100 

1  S 

83 

2 

394 
395 
396 
39' 
398 
399 
400 
401 
402 
403 
404 
405 
406 
40~ 

408 

409 
410 
41  ' 
4^2 
4*3 
4'4 
415 
416 
4 '  - 
418 
4  1  9 
420 

42' 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

434 

435 

4:36 

43:" 

433 

439 

440 

441 

442 

443 

444 

445 

446 

447 

448 

449 

450 

461 

452 
453 
454 
455 
456 
457 
458 
459 
460 

461 

462 
463 
464 
465 


(in  percent) 


62 

40 

49 

36 

27 

29 

22 

13 

37 

90 

41 

25 

29 

38 

50 

55 

29 

24 

51 

62 

72 

91 

100 

100 

98 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

97 

70 

50 

42 

89 

89 

99 

100 

77 

29 

16 

16 

15 

18 

4 

24 

26 

15 

21 

29 

26 

27 

13 

25 

37 

29 

17 

13 

19 

28 

8 

14 

17 

34 

34 

11 

13 


4 

6 

10 

5 

4 

3 

2 

3 

36 

26 

2 

2 

2 

7 

13 

10 

3 

7 

16 

IS 

35 

74 

73 

8 

11 

50 

96 

99 

75 

95 

100 

97 

90 

80 

82 

43 

16 

20 

33 

64 

77 

95 

41 

12 

37 

41 

38 

36 

44 

55 

28 

35 

45 

39 

52 

46 

50 

43 

36 

57 

46 

39 

41 

38 

35 

51 

36 

47 

30 

57 

TO 

51 


51216 


Federal  Register/ Vol.  66,  No.  194 /Friday.  October  5,  2001  / Proposed  Rules 


Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent; 


Timefs! 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


Time(s) 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


466 

467 

468 

469 

470 

471 

472 

473 

474 

475 

476 

477 

478 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

489 

490 

491 

492 

493 

494 

495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

505 

506 

507 

508 

509 

510 

511 

512 

513 

514 

515 

516 

517 

518 

519 

520 

521 

522 

523 

524 

525 

526 

527 

528 

529 

530 

531 

532 

533 

534 

535 

536 

537 


13 
38 
53 
29 
19 
52 
61 
29 
15 
IS 
52 
50 
13 
46 
60 
33 
31 
41 
26 
23 
48 
28 
16 
39 
47 
35 
26 
30 
34 
35 
56 
49 
59 
42 
6 
5 
17 
45 
21 
31 
53 
48 
45 
51 
41 
26 
21 
50 
39 
23 
42 
57 
66 
64 
45 
33 
27 
31 
41 
45 
48 
46 
56 
64 
69 
72 
73 
71 
66 
61 
55 
52 


58  538 

44  539 
67  540 

69  541 
65  542 

45  543 
79  544 

70  545 
53  546 

60  547 
40  548 

61  549 
74  550 

51  551 
73  552 
84  553 

63  554 
42  555 
69  556 

65  557 
49  558 

57  559 

67  560 

48  561 
73  562 
87  563 
73  564 

61  565 

49  566 

66  567 
47  568 

64  569 

64  570 
69  57' 
77  572 

59  573 

59  574 
53  575 

62  576 

60  577 

68  578 

79  579 
6'  580 

47  581 

48  582 

58  583 
62  584 

52  585 

65  586 
65  587 
62  588 

80  589 
8'  590 
62  591 
42  592 
42  593 

57  594 

59  595 

53  596 

72  597 

73  598 
90  599 
76  600 
76  60' 
64  602 
59  603 

58  604 
56  605 
48  606 

50  607 
56  608 
52  609 


54 
61 
64 
67 
68 
60 
52 
45 
38 
32 
26 
23 
30 
33 
35 
33 
30 
28 
25 
23 
22 
19 
14 
31 
35 
21 
28 
7 
23 
38 
14 
38 
52 
59 
66 
54 
48 
44 
40 
28 
27 
35 
20 
t5 
10 
22 
30 
21 
29 
41 
15 
24 
42 
39 
40 
35 
32 
30 
30 
48 
66 
62 
36 
17 
16 
16 
34 
51 
35 
15 
19 
43 


49  610 

50  611 
54  612 

54  613 

52  614 

53  615 

50  616 
49  617 
45  618 
45  619 

53  620 
56  621 

49  622 

55  623 
59  624 
65  625 
67  626 

59  627 
58  628 

56  629 

57  630 
63  631 
63  632 

61  633 

62  634 

80  635 

65  636 

74  637 

54  638 
54  639 
78  640 

58  641 

75  642 

81  643 
69  644 

44  645 
34  646 
33  647 
40  648 
58  649 

63  650 

45  651 

66  652 

60  653 

52  654 
56  655 

62  656 

67  657 

53  658 
56  659 
67  660 
56  661 
69  662 
83  663 

73  664 
67  665 

61  666 

65  667 
72  668 

51  669 

58  670 
71  671 

63  672 

59  673 

50  674 

62  675 
48  676 

66  677 

74  678 
56  679 

54  680 
65  681 


52 

80 

52 

83 

49 

57 

48 

46 

37 

36 

25 

44 

14 

S3 

13 

64 

23 

S6 

21 

63 

18 

67 

20 

54 

16 

67 

26 

56 

41 

65 

28 

62 

19 

60 

33 

56 

37 

70 

24 

79 

28 

57 

40 

57 

40 

58 

28 

44 

25 

41 

29 

S3 

31 

55 

26 

64 

20 

SO 

16 

S3 

11 

54 

13 

S3 

23 

SO 

32 

59 

36 

63 

33 

59 

24 

52 

20 

52 

22 

55 

30 

S3 

37 

59 

41 

58 

36 

54 

29 

49 

24 

S3 

14 

57 

10 

54 

9 

55 

10 

57 

13 

55 

15 

64 

31 

57 

19 

68 

14 

59 

33 

57 

41 

6d 

39 

64 

39 

59 

39 

51 

28 

41 

19 

48 

27 

54 

37 

63 

32 

74 

16 

70 

12 

67 

13 

60 

17 

58 

15 

62 

25 

47 

27 

64 

14 

71 
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Time(s) 

Normalized  ' 
speed 

(in  percent) 

Normalized 

torque      Time(s) 
(in  percent) 

Normalized 
speed 

(in  percent) 

Normalized 

torque 
(in  percent) 

Tirneis' 

NorTiaiiZefi 

speed 
\in  perceni 

Normalized 

torque 
(In  percent) 

682  

683  

684  

685  

686  

687  

688  

689  

690  

691  

692  

693  

694  

695  

696  

697  

698  

699  

700  

701  

702  

703   

5 

6 

6 

15 

22 

14 

12 

12 

14 

15 

18 

22 

19 

14 

9 

8 

17 

25 

14 

12 

22 

27 

29 

34 

35 

28 

11 

4 

5 

10 

20 

13 

11 

9 

7 

8 

10 

28 

12 

4 

4 

4 

10 

8 

20 

32 

33 

34 

31 

33 

33 

31 

29 

31 

33 

33 

27 

21 

13 

12 

10 

22 

15 

8 

34 

18 

9 

11 

12 

10 

16 

12 

65  754 

57  755  

57  756  

52   757  

61   758  

77   759  

67   760  

6 

12 
24 
28 
28 
23 
20 
26 
28 
18 
15 
11 
16 
34 
16 
15 
36 
45 
41 
34 
27 
22 
18 
26 
39 
37 
32 
24 
14 
7 
7 
18 
40 
44 
41 
35 
29 
22 
46 
59 
69 
75 
62 
48 
27 
13 
14 
21 
23 
23 
23 
13 
9 
27 
26 
40 
35 
28 
23 
16 
11 
9 
9 
27 
42 
47 
53 
61 
63 
60 
56 
49 

70 
55 
50' 
60 
64 
60 
56 
50 
55 
56 
52 
59 
59 
54 
82 
64 
53 

64 

59 

5C 
45 
52 
55 
54 

62 
71 
58 
48 

59 
59 
55 
49 
62 
73 
68 
48 
54 
69 
53 
7' 
68 
47 
32 
35 
59 
58 
54 
53 
5f 
5' 
65 
6-^ 
64 
56 
7P 
6' 
76 
66 
5^ 
50 
53 

57 

62 
5^ 
69 
75 
67 
62 
53 
54 
44 
39 

826  

827  

39 
30 
33 
44 
SO 
44 
38 
33 
29 
24 
18 
9 
10 
20 
27 
29 
30 
30 
27 
32 
40 
41 
18 
15 
18 
17 
20 
16 
4 
2 
7 
10 
9 
5 
12 
14 
9 
31 
30 
21 
14 
10 
6 
7 
19 
23 
24 
34 
51 
60 
58 
60 
64 
68 
63 
64 
68 
73 
63 
50 
29 
14 
14 
42 
58 
58 
77 
93 
93 
93 
93 
93 

35 
34 
46 
S6 
56 
52 
46 
44 
46 
46 
52 
56 
54 
53 
SB 

se 

62 
66 
66 
SB 
96 
57 
73 
56 
SO 
52 
48 
62 
67 
64 
54 
SO 
57 
62 
51 
65 
64 
SO 
78 
66 
51 
56 
99 
SO 
54 
61 
62 
61 
67 
66 
56 
52 
SS 
51 
54 
50 
58 
47 
40 
38 
61 
61 
53 
6 
6 
6 
39 
56 
44 
37 
31 
29 

828  

829  

830  

831  

832  

62   761  

833  

8:>4  

59  762  

58  763  

55  764  

53  765  

69  766  

67  767  

63  768  

56  769  

49  770  

55   771  

70  772  

60  773  

57  774  

67  775  

68  776  

62  777  

61  778  

78  779  

71  780  

58  781  

835   

836  

83  7  

838  

839  

840  

841  

842  

843  

844  

845  

&4b  

84"  

704  

705  

706  

707  

708   

848  

849  

850  

851  

852  

853  

854  

855  

709  

710  

58  782  

56  783  

63  784  

76  785  

65  786  

60  787  

55  788  

53  789  

60  790  

53  791  

711    

712   

856  

857  

713 

714  

858  

859  

860  

861  

715  

716   

717 

718 

862  

863  

864  

865  

866  

867  

719 

720  

721  

722  

723  

724  

725   

73  792  

64  793  

61   794  

61   795  

56  796  

61  797  

56  798  

62  799  

66  800  

868  

869  

e^'o 

726 

727 

871  

728  

729  

730  

731  

732  

733  

734  

735 

872  

873  

73  801  

61   802  

55  803  

60  804  

59  805  

58  806  

8^4  

6  75  

876  

8"^  

8"'e 

P^'3   

53  807  

51   808  

736  

737  

738  

739  

740  

741 

880  

881  

882  

883  

884 .: 

835  

48  809  

44  810  

52  811  

57  812  

56  813  

742  

743  

744  

745  

746  

747  

748  

749  

750  

751  

752  

753  

64  814  

886  

887  

47  815 

74  816  

66  817 

888  

889  

47  818  

71   819 

890  

891  

57  820  

55  821  

57  ft??  

61   823  

53  824  

75  825  

892  

893  

894  

895  

896  

8Ci7  
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Normalized    Normalized 

Normalized 

Normalized 

Normalized 

Normalized 

Time(s) 

speed        torque 

Time(sj 

speed 

torque 

Tlme(s) 

speed 

torque 

(in  percent)    (in  percent) 

(in  percent) 

(in  percent) 

042  

(in  percent) 
93 

(in  percent) 

898  

93 

26 

970  

89 

6  1 

17 

899  

93 

27 

971  

68 

6  1 

043  

93 

16 

900  

93 

25 

972  

57 

6  1 

044  

93 

16 

901  

93 

21 

973  

66 

32  1 

045  

93 

IS 

902  

93 

22 

974  

84 

52   1 

046  

93 

16 

903  

93 

24 

975  

93 

46   1 

047  

93 

18 

904  

93 

23 

976  

93 

42   1 

048  

93 

37 

905  

93 

27 

977  

93 

36   1 

049  

93 

48 

906  

93 

34 

978  

93 

28  1 

050  

93 

38 

907  

93 

32 

979  

93 

23  1 

051  

93 

31 

908  

93 

26 

980  

93 

19  1 

052  

93 

26 

909  

93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 

31 

34 

31 
33 
36 
37 
34 

30 
32 
35 
35 
32 

981  

93 
93 
93 
93 
93 
93 
93 
94 
93 
93 
93 
93 

16  1 

15  1 

16  1 
15   1 

14  1 

15  1 

16  1 
15  1 
32  1 
45   1 
43   1 
37   1 

053  

054  

055  

056  

057  

058  

059  

060  

061  

062  

063  

064  

93 

93 

93 

93 

93 

93 

93 

93  i 

93 

93 

93 

93 

21 

910  

982  

983  

984  

985  

986  

987  

18 

911  

16 

912  

17 

913  

18 

914  

19 

915 

~  21 

916  

988  

989  

990  

991  

20 

917  

18 

918  

17 

919  . 

17 

920  

992  

18 

921   

93 
93 

28 
23 

993  

994  

93 
93 

29   1 
23  1 

065  

066  

93 
93 

18 

922  

18 

923  

94 

18 

995  

93 

20  1 

067  

93 

19 

924  

95 

18 

996  .: 

93 

18  1 

068  

93 

18 

925  

96 
95 

17 
13 

997  

93 
93 

16  1 

17  1 

069  

070  

93 
93 

18 

926  

998  

20 

927  

96 

10 

999  

93 

16  1 

071  

93 

23 

928  

95 

9 

1000 

93 

15   1 

072  

93 

25 

929  

95 

^ 

1001 

93 

15   1 

073  

93 

25 

930  

95 

7 

1002 

93 

15   1 

074  

93 

24 

931  

96 
96 

7 

1003 

10O4 

93 
93 

14  1 

15  1 

075  

076  

93 
93 

24 

932  

6 

22 

933  r.... 

96 

6 

1005 

93 

15  ' 

077  

93 

22 

934  

95 

6 

1006 

93 

14  ' 

078  

93 

22 

935  

90 

6 

1007 

9^ 

13   ■ 

079  

93 

19 

936  

69 

43 

1008 

93 

14 

080  

93 

16 

937  

76 

62 

1009 

93 

14   ' 

081  

95 

17 

938  

93 

4^ 

1010 

93 

15 

082  

95 

37 

939  

93 

39 

10' 1 

93 

16 

083  

93 

43 

940  

93 

35 

i0'2 

93 

17 

084  

93 

32 

941  

93 
93 

34 
36 

1013 
1014 

93 
93 

20 
22 

085  

086  

93 
93 

27 

942  

26 

943  

93 

39 

1015 

93 

20 

087  

93 

24 

944  

93 

34 

10'6 

93 

19 

088  

93 

22 

945  

93 

26 

1017 

93 

20 

089  

93 

22 

946  

93 

23 

1018   

93 

19 

090  

93 

22 

947  

93 

24 

1019 

93 

19 

091  

93 

23 

948  

93 

24 

1020   

93 

20 

092  

93 

22 

949  

93 

22 

1021 

93 

32 

093  

93 

22 

950  

93 

19 

1022   

93 

37 

094  

93 

23 

951  

93 

17 

1023   

93 

28 

095  

93 

23 

952  

93 

19 

1024   

93 

26 

096  

93 

23 

953  

93 

22 

1025 

93 

24 

1097  

93 

22 

954  

93 

24 

1026 

93 

22 

t098  

93 

23 

955  

93 

23 

1027 

93 

22 

1099  

93 

23 

956  

93 

20 

1028 

93 

21 

1100  

93 

23 

957 

93 

20 

1029 

93 

20 

1101  

93 

25 

958  

94 
95 

95 
96 

95 

19 
19 

17 
13 
10 

1030   

1031 

1032   

1033   

1034   

1035 

1036 

1037   

1038   

1039   

1040   

1041 

93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 

20 
20 
20 
19 
18 
20 
20 
20 
20 
19 
18 
18 

1102   

93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 

27 

959  

1103   .  . 

26 

960  

1104 

25 

961  

1105   .  .. 

27 

962  

1106  

27 

963  

96            9 

1107  

27 

964  

95 
95 
95 
95 

7 

1               I 

1108  

24 

965  

1109 

20 

966  

1110  

18 

967  

1111 

17 

968  

96           6 
96           6 

1112 

17 

969  

1113  

18 
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Time(s) 


1114 

1115 

1116 

1117 

1118 

1119 

1120 

1121 

1122 

1123 

1124 

1125 

1126 

1127 

1128 

1129 

1130 

1131 

1132 

1133 

1134 

1135 

1136 

1137 

1138 

1139 

1140 

1141 

1142 

1143 

1144 

1145 

1146 

1147 

1148 

1149 

1150 

1151 

1152 

1153 

1154 

1155 

1156 

1157 

1158 

1159 

1160 

1161 

1162 

1163 

1164 

1165 

1166 

1167 

1168 

1169 

1170 

1171 

1172 

1173 

1174 

1175 

1176 

1177 

1178 

1179 

1180 

1181 

1182 

1183 

1184 

1185 


Normalized 

speed 
(in  percent) 


Normalized 
torque 

(in  percent) 


Time(s) 


93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 
93 


18 

18 

19 

22 

22 

19 

17 

17 

18 

18 

19 

19 

20 

19 

20 

25 

30 

31 

26 

21 

18 

20 

25 

24 

21 

21 

22 

22 

28 

29 

23 

21 

18 

16 

16 

16 

17 

17 

17 

17 

23 

26 

22 

18 

16 

16 

17 

19 

18 

16 

19 

22 

25 

29 

27 

22 

18 

16 

19 

19 

17 

17 

17 

16 

16 

15 

16 

15 

17 

21 

30 

53 


Normalized 
speed 

(in  percent) 


Normalized 

torque 
(in  percent) 


-(- 


1186 
1187 
1188 
1189 
1190 
1191 
1192 
1193 
1194 
1195 
1196 
1197 
1198 
1199 
1200 
1201 
1202 
1203 
1204 
1205 
1206 
1207 
1208 
1209 


93 

93 

93 

93 

93 

95 

96 

96 

96 

95 

95 

96 

94 

93 

93 

16 

0 

0 

0 

0 

0 

0 

0 

0 


54 

38 
30 
?4 


15 

11 

9 

8 

7 

33 

46 

37 

8 

C 

c 

0 
0 
0 
0 
0 
0 


PART  1051— CONTROL  OF  EMISSIONS 
FROM  RECREATIONAL  ENGINES  AND 
VEHICLES 

Subpart  A — Determining  How  To  Follow 
This  Part 

Stn 

lOnl  1      Does  thi^  [irirl  .ij'f  iv  tome? 

\0r>]  5     Slav  1  <'\(  liidc  dn\  vehicles  from  this 

Paris  requirt'iTU'iits' 
11)51  1(1     Wh.it  m.iin '•tcps  must  I  take  to 

(  (inijiiv  w  ith  thi"-  [!,irt? 
1051  15     Dii  ,in\  ! it iier  regulation  parts  affect 

me' 
11)51  2(1     M.i.\  1  (  er'i'\  d  recreational  engine 

iiistedii  !i|  the  \'ehi.  le' 

Subpart  B — Emission  Standards  and 
Related  Requirements 

(151  100     Whdt  e\:i,ni-; '■•T'ission  Standards 

iiiiisi  iv.\  \  eiiii  (•"-  !:!•■(■■ 
051  101     \Vh,i?  are  rh"  extiaust  emission 

stdiulanis  fwr  snou  mobiles? 
051,102     What  are  the  exhaust  emission 

standards  fur  (ift-hit:t!w  av  motorcycles? 
051  10.!     What  are  tfie  exhaust  emission 

standards  Un  all-terrain  \ehicles  (ATVs)? 
051,1 15     What  either  rei]i,irements  rnust  my 

\ehi(,les  meet' 
051  120     What  warrai'tv  requirements 

appK  to  me' 
051  125     Wh.it  mamlenani  p  instructions 

must  I  gi\e  Hi  huvers 
051  1,10     What  installatKni  instructions 

most  I  gi\e  til  \ehi(  le  manufacturers? 
051  1.15     Hin\  niusi  I  label  and  identify  the 

\etii(  le^  and  eii^iine^  [  produce? 


051  145     What  pro\  i^\<.<i]- 
limited  time"' 


Pi' 


\  only  for  a 


Subpart  C — Certifying  Engine  Families 

051  201      What  are  !(ie  yenerai  reijiiirements 

for  sufimiltinfJ  a  i  ernti'  .(!ii>!; 

applii  alinn'' 
051.205     H'lw  mus!  1  prepart  my 

api'ln  alinn  ' 


1051.210     May  I  get  preliminary  approval 

before  I  complete  my  application? 
1051.215     What  happens  after  1  complete  my 

application? 
1051.220    How  do  I  amend  the  maintenance 

instructions  in  my  application? 
1051.225     How  do  I  amend  my  application 

to  include  new  or  modified  vehicles? 
1051.230     How  do  I  select  engine  families? 
1051.235     How  does  testing  fit  with  my 

application  for  a  certificate  of 

conformity?  • 

1051.240    How  do  I  determine  if  my  engine 

family  complies  with  emission 

standards? 
1051.245     What  records  must  I  keep  and 

make  available  to  EPA? 
1051.250    When  may  EPA  deny,  revoke,  or 

void  my  certificate  of  ronformitv' 

Subpart  D — Testing  Production-iine 
Engines 

1.).;   ml     When  must  I  test  my  production- 
line  vehicles  or  engines? 
1051.305     How  must  I  prepare  and  test  my 

production-line  vehicles  or  engines? 
1051.310    How  must  I  select  vehicles  or 

engines  for  production-line  testing? 
1051.315     How  do  1  know  when  my  engine 

family  does  not  comply? 
1051.320     What  happens  if  one  of  my 

production-iine  vehicles  or  engines  fails 

to  meet  emission  standards? 
1051.325     What  happens  if  an  engine  family 

does  not  comply? 
1051.330    May  I  sell  vehicles  from  an  engine 

family  with  a  suspended  certificate  of 

conformity? 
1051.335     How  do  I  ask  EPA  to  reinstate  my 

suspended  certifu,ate? 
1051.340    When  may  EPA  revoke  my 

certificate  under  this  subpart  and  how 

may  1  sell  these  vehicles  again? 
1051.345     What  production-line  testing 

records  must  1  send  to  EPA? 
1051.350     What  records  must  I  keep? 

Subpart  E— Testing  ln-us€  Engines 

1051. 4U1     What  provisions  appU  lor  in-use 
testinp  of  mv  vehirl»»«;  or  engines? 

Subpart  F — Test  Procedures 

1051.501     What  procedures  must  I  use  to 

test  my  vehicles  or  engines? 
1051.505     What  special  provisions  apply  for 

testing  snowmobiles? 
1051.520    How  do  1  perform  durability 

testirc" 

Subpart  G — Compliance  Provisions 

1051. t>01     What  compliance  provisions 
apply  to  these  vehicles? 

1051.605    What  are  the  provisions  for 
exempting  vehicles  from  the 
requirements  of  this  part  if  they  use 
engines  you  have  certified  under  the 
motor-vehicle  program  or  the  Large 
Spark-ignition  (SI)  program? 

1051.610     What  are  the  provisions  for 
producing  recreational  vehicles  with 
engines  already  certified  under  the 
motor-vehicle  program  or  the  Large  SI 
program? 

1051.615     What  are  the  special  provisions 
for  certif>'ing  small  rec:reational  engines? 

1051.620    When  may  a  manufacturer 

introduce  into  <:omnierce  an  uncertified 
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recreational  vehii  !e  tn  be  useii  for 
competition' 
lO.Tl  62.T     What  spec'iai  provisions  apply  to 
unique  su'jwmobile  design.s'' 

Subpart  H — Averaging,  Banking,  and 
Trading  for  Certification 

1051.701     General  provisions. 

1051,705     How  do  I  average  emission  levels' 

1051,710     How  do  I  generate  and  bank 

emission  credits' 
1051  715     How  do  1  tra^e  emission  credits? 
1051  720     How  do  1  (jalculate  my  average 

emission  level  or  emission  credits? 
1051,725     What  information  must  i  retain? 
1051  7  fO     What  information  mus'  i  report' 

Subpart  I — Definitions  and  Other  Reference 
Information 

1051  801     V\  h.it  definitions  apply  to  this 

part ' 
1051  805     What  symbols,  acronyms,  and 

abbreviations  does  this  part  use? 
1051  810     What  materials  does  this  part 

reference;' 
1051  815     How  should  I  request  EPA  to  keep 

m\  information  confidential? 
IU5  1  820     How  do  I  request  a  public 

hearing? 

Authority:  42  T  S  C   ^401-767l(q). 

Subpart  A — Determining  How  To 
Follow  This  Part 

§1051.1     Does  this  part  apply  to  me? 

(a)  This  part  applies  tf)  you  if  vmi 
manufacture  or  import  an\  of  the 
following  recreational  vehicles  or 
engines  used  in  them,  unless  we 
exclude  them  under  *»  1051  5  or  exf>mpt 
them  under  ^  1051.620- 

(1)  Snowmobiles 

(2)  Off-highwav  motorcvcles. 

(3)  All-terrain  vehicles  fAT\'s) 

(b)  Note  in  subpart  G  of  this  part  that 
40  CFR  part  1068  applies  to  everyone, 
including  anvone  who  manufac  turt's 
installs,  owns,  operates,  or  rebuilds  any 
of  the  vehicles  or  engines  this  part 
co\ers 

(cl  You  need  not  follow  this  part  for 
vehicles  vou  produce  before  the  200h 
model  year,  unless  you  certify 
voluntarily  See  «» 10.51.101.  §1051,145. 
and  the  definition  of  model  vear  in 
§  1051,801  for  more  information  about 
the  timing  of  new  requirements 

(d)  See  §ti  1051  801  and  1051  805  for 
definitions  and  acronyms  that  apply  to 
this  part. 

§  1051 .5    May  I  exclude  any  vehicles  from 
this  part's  requirements? 

(a)  You  mav  exclude  vehicles  with 
compression-ignition  engines.  See  40 
CFR  part  89  for  regulations  that  cover 
these  engines 

(b)  See  subpart  (i  of  this  part  and  40 
CFR  part  1068.  subpart  C.  for 
exemptions  of  specific  engines 

(c)  We  may  require  you  to  label  ah 
engine  or  vehicle  (or  both)  if  this  section 


excludes  it  and  other  requirements  in 
this  chapter  do  not  apply 

(dj  Send  the  Designated  Officer  a 
written  request  with  supporting 
documentation  if  vou  want  us  to 
(ieterrnin>'  whether  this  part  covers  or 
excludes  certain  vehicles.  Excluding 
engines  from  this  parts  requirements 
does  n(Jt  affec  t  other  requirements  that 
may  apply  to  tht-m 

§105110    What  main  steps  must  I  take  to 
comply  with  this  part? 

(a)  You  must  get  a  certificate  of 

fdnformity  from  us  for  each  engine 
family  before  do  any  of  the  following 
things  with  a  new  vehicle  or  new  engine 
covered  by  this  part:  sell,  offer  for  sale, 
introduce  into  commerce,  distribute  or 
deliver  for  introduction  into  commerce. 
or  import  it  into  the  United  States. 
"New"  vehicles  or  engines  may  include 
some  already  placed  in  service  {see  the 
definition  of  "new"  in  «?  1051.801).  You 
must  get  a  new  certificate  of  conformity 
for  each  new  model  vear 

(b)  To  get  a  certificate  of  conformity 
and  complv  with  its  terms,  you  must  do 
four  things: 

(1)  Meet  the  emission  standards  and 
other  r('(juin'rnt'rits  in  subpart  B  of  this 
part 

(2)  Apply  for  certification  (see  subpart 
C  of  this  part). 

(3)  Do  routine  emission  testing  on 
produ(  tion  vehicles  or  engines  (see 
subpart  D  of  this  part). 

(4)  Follow  our  instructions 
throughout  this  part. 

(c)  Subpart  F  of  this  part  and  40  CFR 
parts  86  and  1065  describe  how  you 
must  test  your  vehicles  or  engines. 
Subpart  F  of  this  part  describes  when 
\(Mi  ma\  te>it  the  engine  alone  instead  of 
the  .'iitirc  vehicle 

(d)  Subpart  C;  of  this  part  and  40  CFR 
part  lOfjH  describe  requirements  and 
[irohibitions  that  appl\  to 
nidnufa(,turers,  owners,  operators, 
rtibuilders.  and  all  others.  They  also 
describe  exemptions  available  for 
special  circumstances. 

§  1 051 . 1 5    Do  any  other  regulation  parts 
affect  me? 

(a)  Parts  86  and  1065  of  this  chapter 
describe  procedures  and  equipment 
specifications  for  testing  vehicles  and 
engines   Subpart  F  of  this  part  describes 
how  to  apply  part  86  or  1065  of  this 
chapter  to  show  you  meet  the  emission 
standards  in  this  part. 

(b)  Part  1068  of  this  chapter  describes 
general  provisions,  including  these 
seven  areas: 

(1)  Prohibited  acts  and  penalties  for 
manufacturers  anri  others, 

(2)  Rebuilding  and  other  afterraarket 
changes. 


(3)  Exemptions  for  certain  vehicles 
and  engines. 

(4)  Importing  vehicles  and  engines. 

(5)  Selective  enforcement  audits  of 
your  production. 

(6)  Defect  reporting  and  recall. 

(7)  Procedures  for  public  hearings. 
(c)  Other  parts  of  tnis  chapter  affect 

you  if  referenced  in  this  part. 

§  1051 .20    May  I  certify  a  recreational 
engine  instead  of  the  vehicle? 

(a)  You  may  certify  engines  sold 
separately  from  vehicles  in  either  of  two 
cases: 

(1)  If  you  manufacture  recreational 
engines  but  not  recreational  vehicles, 
you  may  ask  to  certify  the  engine  alone. 
In  your  request,  explain  why  you  cannot 
certify  the  entire  vehicle. 

(2)  If  you  manufacture  complete 
recreational  vehicles  containing  engines 
you  also  sell  separately,  you  may  ask  to 
certify  all  these  engines  in  a  single 
engine  family  or  in  separate  engine 
families 

(b)  If  you  certify  an  engine  under  this 
section,  you  must  use  the  test 
procedures  in  subpart  F  of  this  part.  If 
the  test  procedures  require  chassis 
testing,  use  good  engineering  judgment 
to  install  the  engine  in  an  appropriate 
vehicle  for  measuring  emissions. 

(c)  If  we  allow  you  to  certify 
recreational  engines,  we  may  tell  you 
how  to  ensure  the  engine  will  comply 
with  emission  standards  after  it  is  in  a 
vehicle.  If  we  do  not  tell  you  what  to  do. 
use  good  engineering  judgment  to 
ensure  that  the  engine  will  meet 
standards  af^er  installation.  You  must 
comply  with  §1051.130. 

(dj  Do  not  use  the  provisions  of  this 
section  to  circumvent  or  reduce  the 
stringency  of  this  part's  standards  or 
other  requirements. 

Subpart  B — Emission  Standards  and 
Related  Requirements 

§1051.100    What  exhaust  emission 
standards  must  my  vehicles  nf>eet? 

Your  vehicles  must  meet  the 
following  exhaust  emission  standards: 

(a)  For  snowmobiles,  see  §  1051.101. 

(b)  For  off-highwav  motorcvcles,  see 
§1051.102. 

(c)  For  all-terrain  vehicles,  see 
§1051.103. 

(d)  Apply  this  subpart  to  all  testing, 
including  production-line  and  in-use 
testing,  as  described  in  subparts  D  and 
E  of  this  part. 

§  1 051 .1 01     What  are  the  exhaust  emission 
standards  for  snowmobiles? 

(a)  Apply  the  exhaust  emission 
standards  in  this  section  by  model  year 
while  measuring  emissions  with 
snowmobile  test  procedures  in  subpart 
F  of  this  part. 
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(b)  Follow  Table  1  of  this  section  for        provisions  of  subpart  H  of  this  part  to 
exhaust  emission  standards.  You  may         show  compliance  with  these  standards 
use  the  averaging,  banking,  and  trading       Table  1  also  shows  the  maximum  \  alui> 


\()u  md\  sp«'(  ih  for  a  Family  Emission 

Limit   a'-  fnildws: 


Table  1  of  §1051.101.— Exhaust  Emission  Standards  for  Snowmobiles  (g-kW-hr) 


Phase — Model  year 

Emission  standards 

Maximum  allowat)te  family 
emission  limits 

CO 

HC 

HC 

CX) 

Phase  1—2007-2009  

100 

275 

150 

400 

Ptiase  2—2010  and  later 

75 

200 

150 

400 

(c)  You  may  also  follow  the  voluntary 
standards  in  Table  2  of  this  section 
while  measuring  emissions  with  the  test 
procedures  in  subpart  F  of  this  part.  If 
you  certify  snowmobiles  under  this 
paragraph  (c),  you  must  meet  the 
emission  standards  and  all  testing  and 
reporting  requirements.  Table  2  follows: 

Table  2  of  §1051.101.— Voluntary 
Exhaust  Emission  Standards  for 
Snowmobiles  (g/kW-hr) 


Emission 

standards 

HC 

CO 

2002-2009  

75 

200 

2002  and  later 

1 

45 

120 

(d)  Apply  the  exhaust  emission 
standards  in  this  section  for 
snowmobiles  using  all  fuels.  You  must 


meet  the  numeru;al  emis.sioii  stand.utis 
for  hydrocarbons  in  this  section  based 
on  the  following  types  of  hydrocarbon 
emissions  for  snowmobiles  powered  b\ 
the  following  fuels 

(1)  Gasoline-  and  LPG-fueied 
snowmobiles:  THC  emissions. 

(2)  Natural  gas-fueled  sofuvmnbiles: 
NMHC  emissions 

(3)  Alcohol-fueled  Mioumdhiles: 
THCE  emissions 

(el  \'ou  must  show  in  your 
certification  application  that  your 
snowmobiles  meet  emission  standards 
over  their  full  useful  life  The  minimum 
useful  life  is  300  hours  of  operatidn  or 
five  years,  whichever  comes  first 
Specif^'  a  longer  useful  life  undf^r  eith'-r 
of  two  conditions: 

(1)  If  you  design,  advertise,  or  market 
your  snowmobile  to  operate  Itinger  than 
the  minimum  useful  life  (vour 
recommended  time  until  rebuil(i  mav 
indicate  a  longer  design  lifei 


iJ,  ii  yur  t)asi(  mechanical  warranty 
is  longer  than  the  minimum  useful  life. 

;r  Kefir  t-    ^  1051.240  to  apply 

(it't'Tiorati^  '11  1. 11  tnr< 

§1051.102     What  are  the  exhaust  emission 
standards  for  ott-highway  motorcycles^ 

(a)  Apply  the  exhaust  emission 
standards  in  this  section  by  model  year 
while  measuring  emissions  with  off- 
hiuh\va\  motorcycle  test  procedures  in 

^ufiptirt  f-  !  if  thi^  parf 

hi  Follow  Tdbk  1  ol  this  section  for 
•  xhaust  emission  standards.  You  may 

ii^f  'h'^  avi'raciiu:   banking,  and  trading 

jirii\  isimi^  i,\  siijij  nr'  H  nf  thi'^  part  to 
shou'  1  Diiipiiam  <•  wMli  thi'->'  H(  -<-NOx 
standards  The  |)[ias>'  ,!,  ;■>■■(  entages  in 
ttic  fdilnwink:  taMi'  '-}"•(  if\  the 
[>»'r(  ciitaj;;*'  i d  \  isur  [irmiui  1 .' a;  that  must 
'  onipi\  with  the  emission  -!,i:iii.ir(l^  for 
thus.'  model  \ears: 


Table  1  of  §1051.102.— Exhaust  Emission  Standards  for  Off-Highway  Motorcycles  (g-Km) 


Model  year — phase-m 

Emissio'-i  standards 

r  ■ 

Maximum 
allowable 

family 
emission 

limits 

HC*N0x 

CO 

HC-fNOx 

2006—50%    

2.0 

25.0 

200 

2007  and  later— 100%   

20                      250 

200 

(c)  You  may  also  follow  the  voluntary 
standards  in  Table  2  of  this  section 
while  measuring  emissions  w'ith  the  test 
procedures  in  subpart  F  of  this  part.  If 
you  certify'  off-highway  motorcycles 
under  this  paragraph  (c),  you  must  meet 
the  emission  standards  and  all  testing 
and  reporting  requirements.  Table  2 
follows: 


Table  2  of  §1051.102— Voluntary 
Exhaust  Emission  Standards  for 
Off-Highway  Motorcycles  (g- 
km) 


Model  year 

Emission  sianaa^ds 

HC-NOx 

CO 

2002  and  later  .. 

0.8 

15 

(d)  Apply  the  exhaust  emission 
standards  in  this  section  for 
snowmobiles  using  all  fuels  You  must 
meet  the  numerical  emission  standards 
for  hvdrocarbons  in  this  sertioii  based 


n  tht  fill,  wiiu  •.  pes  of  hydrocarbon 
riiussi   n^  f  I  ^!iuu mobiles  powered  by 
!(!>'  ti'ili'.'.N  int.:  fuels: 

(1  dasiiiii'    and  LPG-fueled 
snowiuuhiiub  THC  emissions. 

(2)  Natural  gas-fueled  snowmobiles: 
NMHC  emissions. 

(3)  Alcohol-fueled  snowmobiles: 
THCE  emissions. 

(e)  You  must  show  in  your 
certifif  ation  application  that  your 
snnurni'hilt's  meet  emission  standards 
over  tht  u  tul!  useful  life.  The  minimum 
useful  lifi  IS  11)0  hours  of  operation  or 
fi\t  \iarv  whichever  comes  first. 


I 
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Specih'  a  longer  useful  life  under  either 
of  two  conditions: 

1 1 )  If  you  design,  advertise,  or  market 
your  snowmobile  to  operate  longer  than 
the  minimum  useful  life  (your 
recommended  time  until  rebuild  ma\ 
indicate  a  longer  design  life) 

(2)  If  your  basic  mechanical  warranty 
is  longer  than  the  minimum  useful  life 

(f)  Refer  to  (^  1051  240  to  apply 
deterioration  factors 


§  1051 .102    What  are  the  exhaust  emission 
standards  for  altterrain  vehicles  (ATVs)? 

(a)  Applv  the  exhaust  emission 
standards  in  this  section  bv  model  year 
while  measuring  emissions  with  ATV 
lest  procedures  in  subpart  F  of  this  part. 

(b)  Follow  Table  1  of  this  section  for 
exhaust  emission  standards.  You  may 
use  the  averaging,  banking,  and  trading 
provisions  of  subpart  H  of  this  part  to 
show  compliance  with  these  HC+NOx 
standards  Table  1  dlso  shows  the 


maximum  value  you  may  specify  for  a 
Family  Emission  Limit. 

(1)  The  phase-in  percentages  in  the 
table  specify  the  percentage  of  your 
production  that  must  comply  with  the 
emission  standards  for  those  model 
years. 

(2)  In  the  2009  model  year,  you  must 
produce  the  specified  minimum 
percentage  of  Phase  2  vehicles,  while 
certifying  any  remaining  vehilces  to 
Phase  1  standards. 

(3)  Table  1  follows: 


Table  1  of  §1051.103.— Exhaust  Eiwiission  Standards  for  ATVs  (g/km) 


Ptiase 

Model  year 

Phase-in 
(percent) 

E 

mission 

standards 

Maximum 
allowable 
family  emis- 
sion limits 

HC+NOx 

CO 

HC-t-NOx 

Phase  1 

2006 

50 

20 

250 

200 

1 

2007  and  2008  

100 

2.0 

250 

20.0 

2009 

50 

2.0 

25.0 

200 

Phase  2     ... 

2009 

50 

1.0 

25.0 

20 

2010  and  later     

100 

1.0 

250 

20 

(c)  You  mav  also  follow  the  voluntary- 
standards  in  Table  2  of  this  section 
while  measuring  emissions  with  the  test 
procedures  in  subpart  F  of  this  part  If 
you  certify  ATVs  under  this  paragraph 
(c).  you  must  meet  the  emission 
standards  and  all  testing  and  reportint^ 
requirements  Table  2  follows: 

Table  2  of  §1051.103.— Voluntary 
Exhaust  Emission  Standards  hor 
ATVs  (g/km) 


Model  year 


Emission  standards 
CO 


HC+NOx 


2002  and  iater 


12 


(d)  Apply  the  exhaust  emission 
standards  in  this  sec:tion  for  ATVs  using 
all  fuels  You  must  meet  the  numerical 
emission  standards  for  hvdrncarhnns  in 
this  section  based  on  the  following 
types  of  hvdrocarbon  emissions  for 
.ATVs  powered  bv  the  following  fuels: 

(1)  Ga.soline-  and  LPG-fueled  .ATVs: 
THC  emissions 

(2)  Natural  gas-fueled  ATVs:  r4MHC 
emissions 

(3)  Alcohol-hielod  .\T\'s  THCE 
emissions 

(e)  You  must  show  in  your 
certification  application  that  your  .ATVs 
meet  emission  standards  over  their  full 
useful  life.  The  minimum  useful  life  is 
30.000  km  or  five  vears,  whichever 


c  omes  first.  .Specifv  a  longer  useful  life 
under  either  of  two  conditions: 

(1  i  If  vou  design,  advertise,  or  market 
vnur  .ATV  to  operate  longer  than  the 
minimum  useful  life  (your 
recommended  time  until  rebuild  may 
indicate  a  longer  design  life). 

(2)  If  your  basic  mechanical  warranty 
IS  longer  than  the  minimum  useful  life. 

in  Refer  to  ^  1051.240  to  apply 
d^'ttTinration  factors 

§  1 051 .1 1 5    What  other  requirements  must 
my  vehicles  meet? 

Your  \"hi(  It's  must  meet  the 
following  re(|uirf'nients: 

(a)  Closed  crankcase  Design  and 
produce  your  vehicles  so  thev  release  no 
crankcase  emissions  into  the 
atmosphere. 

(b)  Emission  s(impling  capability. 
Produce  all  your  \ehicles  to  alhiw 
sampling  of  exhaust  emissions  in  the 
field.  This  sampling  requires  either 
exhaust  ports  downstream  of  any 
aftt-rtreatment  devices  or  the  ability  to 
extend  thf  t'xhaust  pipe  bv  20  cm.  This 
is  necessarv  to  minimize  any  diluting 
effect  from  ambif  nt  air  at  the  end  of  the 
exhaust  pip*' 

(c)  AdfustalAt'  pummfters  If  your 
vehick's  have  adjustable  parameters, 
make  sure  they  meet  all  the 
requirements  of  this  part  for  any 
adjustment  in  the  physically  available 
range. 


(1)  We  do  not  consider  an  operating 
parameter  adjustable  if  you  permanently 
seal  it  or  if  ordinary  tools  cannot  readily 
access  it. 

(2)  We  may  require  you  to  adjust  the 
engine  to  any  specification  within  the 
adjustable  range  during  certification 
testing,  production-line  testing, 
selective  enforcement  auditing,  or  in- 
use  testing. 

(d)  Other  adjustments.  This  provision 
applies  if  an  experienced  mechanic  can 
change  your  engine's  air-fuel  ratio  in 
less  than  one  hour  with  a  few  parts 
whose  total  cost  is  under  $50  (in  2001 
dollars).  An  example  is  carburetor  jets. 
In  this  case,  your  vehicle  must  meet  all 
the  requirements  of  this  part  for  any  air/ 
fuel  ratio  within  the  adjustable  range 
described  in  paragraph  (d)(1)  of  this 
section. 

(1)  In  your  application  for 
certification,  specify  the  adjustable 
range  of  air/fuel  ratios  you  expect  to 
occur  in  use.  You  may  specify  it  in 
terms  of  engine  parts  (such  as  the 
carburetor  jet's  size).  This  adju.stable 
range  must  include  all  air/fuel  ratios 
between  the  lean  limit  and  the  rich 
limit,  unless  you  can  show  that  some 
air/fuel  ratios  will  not  occur  in  use. 

(i)  The  lean  limit  is  the  air/fuel  ratio 
that  produces  the  highest  engine  power 
output  (averaged  over  the  test  cycle). 

(ii)  The  rich  limit  is  the  richest  of  the 
following  air/fuel  ratios: 
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NOx 

20.0 

200 

200 

20 

2.0 

(A)  The  air/fuel  ratio  when  you 
produce  if. 

(B)  The  air/fuel  ratio  when  you  do 
durability  testing. 

(C)  The  richest  air-hiel  ratio  that  \qu 
recommend  to  yoiu'  customers. 

(2)  We  may  require  you  to  adjust  the 
engine  to  any  specification  within  the 
adjustable  range  during  certification 
testing,  production-line  testing, 
selective  enforcement  auditing,  or  in- 
use  testing. 

(e)  Prohibited  controls.  You  may  not 
design  engines  with  an  emission-control 
system  that  emits  any  noxious  or  toxic 
substance  that  the  engine  would  not 
emit  during  operation  in  the  absence  of 
such  a  system,  except  as  specifically 
permitted  by  regulation. 

(f)  Defeat  devices.  You  may  not  equip 
your  vehicles  with  a  defeat  device.  A 
defeat  device  is  an  auxiliary  emission- 
control  device  or  other  control  feature 
that  reduces  the  effectiveness  of 
emission  controls  under  conditions  you 
may  reasonably  expect  the  vehicle  to 
encounter  during  normal  operation  and 
use.  This  does  not  apply  to  auxiliar\' 
emission-control  devices  you  identifi,'  in 
your  certification  application  if  any  of 
the  following  is  true: 

(1)  The  conditions  of  concern  were 
substantially  included  in  your 
prescribed  duty  cycles. 

(2)  You  show  your  design  is  necessary 
to  prevent  catastrophic  vehicle  damage 
or  accidents. 

(3)  The  reduced  effectiveness  applies 
only  to  starting  the  engine. 

(g)  \oise  standards.  See  40  CFR 
chapter  I,  subchapter  G.  to  determine  if 
your  vehicle  must  meet  noise  emission 
standards. 

§1051.120    What  warranty  requirements 
apply  to  me? 

(a)  You  must  warrant  to  the  uhimate 
buyer  that  the  new  vehicle  meets  two 
conditions: 

(1)  You  have  designed,  built,  and 
equipped  it  to  meet  the  requirements  of 
this  part. 

(2)  It  is  free  from  defects  in  materials 
and  workmanship  that  may  keep  it  from 
meeting  these  requirements. 

(b)  Your  emission-related  warranty 
must  be  valid  for  at  least  50  percent  of 
the  vehicle's  useful  life  in  kilometers  (or 
hours)  of  operation  or  at  least  three 
years,  whichever  comes  first.  You  may 
offer  a  warranty  more  generous  than  we 
require.  This  warranty  may  not  be 
shorter  than  any  published  or  negotiated 
warranty  you  offer  for  the  vehicle  or  any 
of  its  components.  If  a  vehicle  has  no 
tamper-proof  odometer  (or  hour  meter), 
we  base  warranty  periods  in  this 
paragraph  (b)  only  on  the  vehicle's  age 
(in  years). 


(c)  Your  emission-related  warranty 
must  cover  components  whose  failure 
would  increase  a  vehicle's  emissions, 
including  electronic  controls,  fuel 
injection,  exhaust-gas  recirculation, 
aftertreatment.  or  anv  other  system  you 
develop  to  control  emissions  In  general 
we  consider  replacing  or  repairing  other 
components  to  be  the  owner's 
responsibility. 

(d)  You  may  exclude  from  your 
warranty  a  component  named  in 
paragraph  (c)  of  this  section,  if  it  meets 
two  conditions: 

(1)  It  was  in  general  us»^  on  similar 
vehicles  before  Ianuar\  1.  2000 

(2)  Its  failure  would  clearly  degrade 
the  vehicle  s  performance  enough  that 
the  operator  would  ne<'d  to  rep.ur  or 
replace  it. 

(e)  ^'ou  may  limit  your  emission- 
related  warranty's  validity  to  properly 
maintained  vehic:les.  as  described  in 

§  1068.115  of  this  chapter 

if)  If  you  make  an  aftermarket  pari. 
you  may — but  do  not  have  to — c:ertiK 
that  using  the  part  will  still  allow 
vehicles  to  meet  emission  standards,  as 
described  in  *!  85  211  -i  of  this  (  haplnr 

§  1051.125    What  maintenance  instructions 
must  I  give  to  txiyers? 

Give  the  ultimate  buver  of  each  new 
vehicle  written  instructions  for  properK 
maintaining  and  using  the  vehicle, 
including  the  emission-control  svstem. 
The  maintenance  instructions  also 
apply  to  service  accumulation  on  vour 
test  vehicles  or  engines,  as  described  in 
40  CFR  part  1065.  subpart  E. 

(a)  Critical  emission-rplated 
maintenance  You  may  schedule  cntical 
maintenance  on  particular  devices  if 
you  meet  the  following  conditions: 

(1)  ^'ou  may  ask  us  to  ap()rove 
maintenance  on  air-iniection.  fuel- 
system,  or  ignition  components, 
aftertreatment  devices,  exhaust  gas 
recirculation  systems,  crankcase 
ventilation  valves,  or  oxygen  sensors 
only  if  it  meets  two  criteria; 

(i)  Operators  are  reasonabh  likcU  to 
do  the  maintenance  you  call  for 

(ii)  Vehicles  need  ihe  maintrnanre  to 
meet  emission  standards 

(2)  We  will  accept  scheduled 
maintenance  as  reasonablv  likely  to 
occur  in  use  if  vou  satisfv  anv  of  (our 
conditions: 

(i)  You  present  data  showing  that,  il 
a  lack  of  maintenance  increa.ses 
emissions,  it  also  unacceptahly  degrades 
the  vehicle's  performance. 

(ii)  You  present  surve\  data  showing 
that  80  percent  of  vehicles  in  the  field 
get  the  maintenance  you  speciK  at  the 
recommended  intervals 

(iii)  You  provide  the  maintenance  free 
of  charge  and  clearly  say  so  in 


m.untcnaiK  >■  instructions  for  the 
(  U'-tomer 

iivj  You  otherwise  show  us  that  the 
maintenance  is  reasonably  likely  to  be 
done  at  the  recommended  intervals. 

fb)  Minimum  maintenance  inten'als. 
You  may  not  schedule  emission-related 
maintenance  within  the  minimum 
useful  life  period  for  aftertreatment 
devices,  fuel  injectors,  sensors, 
electronic  control  units,  and 
turbochargers. 

(c)  Noncritical  emission-related 
maintenance  For  engine  parts  not  listed 
in  paragraph  (a)  or  fb)  of  this  section, 
you  may  recommend  any  additional 
amount  of  inspection  or  maintenance. 
But  you  must  state  clearly  that  these 
steps  are  not  necessarv'  to  keep  the 
emission-related  warranty  valid  Also, 
do  not  take  these  inspection  or 
maintenance  steps  during  service 
accumulation  on  your  test  vehicles  or 
engines. 

(d)  Source  of  parts  and  repairs.  Print 
clearly  nn  the  first  page  of  your  VkTitten 
maintenance  instructions  that  any  repair 
shop  or  person  may  maintain,  replace, 
or  rpprtir  emission-control  devices  and 

s\  siprns  Make  sure  vour  instructions 
require  no  compnii>n!  or  service 
identified  bv  brand,  tr.uii-  "r  corporate 
name,  .Mso.  do  not  diif'  ti\     r  indirecth 
distinguish  between  service  by 
companies  w  ilh  which  you  have  a 
commercial  relationship  and  service  by 
independent  repair  shops  or  the  owner 
>  nu  may  disregard  the  requirements  in 
this  paragraph  (d)  if  you  do  one  of  two 
things: 

( 1 )  Provide  a  component  or  service 
w  ithout  charge  under  the  purchase 
agreement. 

(2)  Get  us  to  waive  this  prohibition  in 
the  public's  interest  by  convincing  us 
the  vehicle  will  work  properly  only 
with  the  identified  component  or 
service 

§1051.130     What  installation  instructions 
must  I  give  to  vehicie  manufacturers^ 

(a)  If  you  sell  an  engine  for  someone 
else  to  install  in  a  recreational  vehicle. 
give  the  buver  of  the  vehicle  written 
instructions  for  installing  it  consistent 
with  the  requirements  of  this  part.  Make 
sure  these  instructions  have  the 
fiillowing  information: 

i  1 )  Include  the  heading:  "Emission- 
related  installation  instructions." 

(2)  State:  'Failing  to  follow  these 
instructions  when  installing  a  certified 
engine  in  a  recreational  vehicle  violates 
federal  law  (40  CFR  1068  105(b)), 
subject  to  fines  or  other  penalties  as 
described  in  the  rleaii  ,\ir  \r\.". 

(3)  Describe  an\  .iilu'i  instructions 
needed  to  install  an  exhaust 
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aftertreatment  device  consistent  with 
vour  application  for  c  ertification. 

(4)  Describe  any  limits  on  the  range  nf 
applications  needed  to  ensure  that  the 
engine  operates  consistently  with  vour 
application  for  certification.  For 
example,  if  vour  engines  are  certified 
onlv  to  the  snowmobile  standards,  tell 
vehicle  manufacturers  not  to  install  the 
engines  in  other  vehicles 

(5)  Describe  anv  other  instructions  to 
make  sure  the  installed  engine  will 
operate  according  to  any  design 
specifications  you  describe  in  your 
application  for  certification. 

f6)  State:   if  you  obscure  the  engine's 
emission  label,  you  must  attach  a 
duplicate  label  to  vour  vehicle,  as 
described  in  40  CFR  1068.105  " 

(b)  You  do  not  need  installation 
instructions  for  engines  you  install  m 
your  own  vehicle. 

§  1051.135    How  must  I  label  and  identify 
the  vehicles  and  engines  I  produce? 

(a)  Assign  each  production  engine  a 
unique  identification  number  and 
permanently  and  legibl\-  affix  or  engrave 
it  on  the  engine 

fb)  .^t  the  time  of  manufacture,  add  a 
permanent  label  identifying  each 
engine.  To  meet  labeling  requirements 
do  four  things: 

(1)  Attach  the  label  in  one  piece  so  it 
IS  not  removable  without  being 
destroyed  or  defaced 

(2)  Design  and  produce  it  to  be 
durable  and  readable  for  the  engine  s 
entire  life. 

(3)  .Secure  it  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement 

f4)  Write  it  in  block  letters  in  English 

(c)  On  vour  engine  label,  do  1 3  things 

(1)  Include  the  heading  •'EMISSION 
CONTROL  INFORMATION.  ' 

(2)  Include  your  full  corporate  namf 
and  trademark. 

(3)  State:  'THIS  VEHICLE  IS 
CERTIFIED  TO  OPERATE  ON  (specif>' 
operating  fuel  or  fuels)" 

(4)  Identify  the  emission-control 
system;  your  identifiers  must  use  names 
and  abbreviations  consistent  with  SAE 
J1930,  which  we  incorporate  by 
reference  (see  §  1051.810) 

(5)  List  all  requirements  for  fuel  and 
lubricants. 

(6)  State  the  date  of  manufacture 
[DAY  (optional).  MONTH,  and  YEARl: 
if  you  stamp  it  on  the  engine  and  print 
it  in  the  owner's  manual,  you  may  omit 
this  information  from  the  label. 


(7)  State:  "THIS  VEHICLE  MEETS 

L'  S.  ENMRONMENTAL  PROTECTION 
ACENCY  REGL'LATIONS  FOR  [MODEL 
YEAR!  iSNOWMOBILES  or  OFF-ROAD 
MOTORCYCLES  or  ATVS]   ". 

(8)  Include  EPA's  standardized 
designation  for  the  engine  familv. 

(9)  State  the  engine's  displacement  (in 
liters)  and  rated  power 

(10)  State  the  engine's  usefiil  life  (see 
§  1051.100(h). 

(11)  List  specifications  and 
adjustments  for  engine  tuneups;  show 
the  proper  position  for  the  transmission 
during  tuneup  and  state  which 
accessories  should  be  riperating. 

(12)  Desc:ribe  other  information  on 
proper  maintenance  and  use. 

(13)  Identify  the  emission  standards 
nr  Familv  Emission  Limits  to  which  you 
have  certified  the  engine 

(d)  Some  of  vour  engines  may  need 
more  information  on  the  label.  If  you 
produce  an  engine  or  vehicle  that  we 
exempt  from  the  rt'quirements  of  this 
part,  see  40  C:FR  i)art  1068.  subparts  C 
and  D,  for  more  label  information. 

(e)  Some  engines  mav  not  have 
enough  space  for  a  label  with  all  the 
required  information.  In  this  case,  you 
mav  omit  the  information  required  in 
paragraphs  (c)(3),  {c)(4),  (c)(5),  and 
(c)(12)  of  this  section  if  you  print  it  in 
the  owner's  manual  instead. 

(f)  If  you  are  unable  to  meet  these 
labeling  requirements,  you  may  ask  us 
to  modify  them  consistent  with  the 
intent  of  this  section. 

(g)  If  you  obst:ure  the  engine  label 
while  installing  the  engine  in  the 
vehicle,  you  must  place  a  duplicate 
label  on  the  vehicle  If  someone  else 
installs  the  engine  in  a  vehicle,  give 
them  duplicate  labels  if  they  ask  for 
them  (see  40  CFR  1068.105)'. 

§  1 051 . 1 45     What  provisions  apply  only  for 
a  limited  time? 

Apply  the  following  provisions 
instead  of  others  in  this  part  for  the 
periods  and  circumstances  specified  in 
this  section 

(a)  Provisions  for  small-volume 
manufacturers.  Special  provisions  apply 
to  you  if  you  are  a  small-volume 
manufacturer  subject  to  the 
requirements  of  this  part. 

(\)  You  may  delay  complying  with 
otherwise  applicable  emission  stjmdards 
(and  other  requirements)  for  two  model 
years 

(2)  If  you  are  a  small-volume 
manufacturer  of  snowmobiles,  at  least 


50  percent  of  the  models  you  produce 
must  meet  emission  standards  in  the 
first  two  years  they  apply,  as  described 
in  paragraph  (a)(1)  of  this  section. 

(3)  Your  vehicles  for  model  years 
before  2011  may  be  exempt  from  the 
requirements  and  prohibitions  of  this 
part  if  you  meet  four  criteria: 

(i)  Produce  your  vehicles  by  installing 
engines  covered  by  a  valid  certificate  of 
conformity  under  40  CFR  part  90  that 
shows  the  engines  meet  standards  for 
Class  II  engines  for  each  engine's  model 
year. 

(ii)  Do  not  change  the  engine  in  a  way 
that  we  could  reasonably  expect  to 
increase  its  exhaust  emissions. 

(iii)  Make  sure  the  engine  meets  all 
applicable  requirements  from  40  CFR 
part  90.  This  applies  to  engine 
manufacturers,  vehicle  manufacturers 
who  use  these  engines,  and  all  other 
persons  as  if  these  engines  were  not 
used  in  recreational  vehicles. 

(iv)  Make  sure  that  fewer  than  50 
percent  of  the  engine  model's  total  sales, 
from  all  companies,  are  used  in 
recreational  vehicles  regulated  under 
this  part. 

(b)  Optional  emission  standards  for 
Phase  1  ATI's.  To  meet  Phase  1  AT\' 
standards,  you  may  apply  the  exhaust 
emission  standards  by  model  year  in 
paragraph  (b)(1)  of  this  section  while 
measuring  emissions  using  the  engine- 
based  test  procedures  in  40  CFR  part 
1065  instead  of  the  chassis-based  test 
procedures  in  40  CFR  part  86. 

(1)  Follow  Table  1  of  this  section  for 
exhaust  emission  standards,  while 
meeting  all  the  other  requirements  of 
§  1051.103.  You  may  use  emission 
credits  to  show  compliance  with  these 
standards  (see  subpart  H  of  this  part). 
You  may  not  exchange  emission  credits 
with  engine  families  meeting  the 
standards  in  §  1051.103.  You  may  also 
not  exchange  credits  between  engine 
families  certified  above  225  cc  and 
engine  famihes  certified  below  225  cc. 

(i)  The  phase-in  percentages  in  the 
table  specify  the  percentage  of  your 
production  that  must  comply  with  the 
emission  standards  for  those  model 
years. 

(ii)  In  the  2009  model  year,  you  may 
produce  fewer  vehicles  meeting  Phase  1 
standards  if  they  are  instead  certified  to 
Phase  2  standards. 

(iii)  Table  1  follows: 
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Table  1  of  §1051.145.— Optional  Exhaust  Emission  Standards  for  Phase  i  ATVs  tgkW-hri 

Phaser n 
(percent! 

Emission 

standards 

Maximum 
allowat)ie 

family 
emission 

limits 

Engine  displacement 

Model  year 

HC+NOx 

CO 

HC+NOx 

<225cc 

2006 

50 

16.1 

400 

322 

2007  and  2008  

100 

16.1 

400 

322 

2009 

50 

16.1 

400 

32  2 

>225  cc 

2006 

50 

13.4 

400 

26.8 

2007  and  2008    

100 

13.4 

400 

268 

2009           

50 

13.4 

400 

268 

(2)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  the 
steady-state  duty  cycle  described  in 
Table  2  of  this  section. 

(i)  During  idle  mode,  hold  the  speed 
within  your  specifications,  keep  the 


throttle  fully  closed,  and  ke<?p  engine 
torque  under  5  percent  of  the  peak 
torque  value  at  maximum  test  speed 

(ii)  For  the  full-load  operating  mod»^ 
operate  the  engme  at  its  maximum 
fueling  rate 


(iii)  Set  J  art  1065  of  this  chapter  for 
riptai!('<i  ^pci  ifirations  of  tolerances  and 

i.als  uldSions 

(iv)  Table  2  follows: 


Table  2  of  §1051.145.— 6-Mode  Duty  Cycle  for  Recreational  Engines 


Mode  No 

Engine 
speed 

Torque 

Minimum 
time  in 
mode 

(minutes) 

Wetgnting 
factors 

1   

85 

100 

5.0 

0.09 

2      

85 

75 

5.0 

0.20 

3    : 

85 

50 

5.0 

0.29 

4  1 

85 

25 

5.0 

0.30 

5               

85 

10 

5.0 

007 

6    

Idle 

0 

5.0 

0.05 

(c)  For  model  years  before  201 1 .  it  you 
are  a  small-volume  manufartiu-er.  your 
vehicles  may  be  exempt  from  the 
requirements  and  prohibitions  of  this 
part  if  you  meet  all  the  following 
criteria: 

(1)  You  must  produce  them  by 
installing  engines  covered  by  a  valid 
certificate  of  conformity  under  40  CFR 
part  90  showing  that  the  engines  meet 
the  standards  for  Class  II  engines  for 
each  engine's  model  year. 

(2)  You  must  not  make  any  changes  to 
the  engine  that  we  could  reasonably 
expect  to  increase  its  exhaust  emissions. 

(3)  You  must  make  sure  the  engine 
meets  all  the  requirements  from  40  CFR 
part  90  that  apply.  The  requirements 
and  restrictions  of  40  CFR  part  90  apply 
to  anyone  manufacturing  these  engines, 
anyone  manufacturing  vehicles  that  use 
these  engines,  and  all  other  persons  in 


the  same  manner  as  if  these  engines 
were  not  used  in  recreational  vehu  l(»s 

(4)  You  must  make  sure  that  fewer 
than  50  percent  of  the  engine  model  s 
total  sales,  from  all  companies  are  uspd 
in  recreational  vehicles 

Subpart  C — Certifying  Engine  Families 

§  1 051 .201     What  are  tt>e  9er>eral 
requirements  for  submitting  a  certification 
application? 

(a)  Send  us  an  application  for  a 
certificate  of  conformity  for  each  enginf 
family.  Each  application  is  valid  for 
only  one  model  year. 

(b)  The  application  must  not  iru  Imic 
false  or  incomplete  statements  'ir 
information  I  see  §  1051  250) 

(c)  We  may  choose  to  ask  vou  tn  send 
us  less  information  than  we  spe(:if\  in 
this  subpart,  but  this  would  not  (  hange 
your  recordkeeping  requirements 


(d)  Use  gixH]  f'ni;int'f>ring  judgment  for 

rtli  dw  isKiiis  rt'iciti'ij  ii.  \ .  ur  application 
See  *?  lOba  ')  i)f  till'.  :'  tihpNT' 

(')  .\n  authon/fd  r>'|!i>'si'!i:dtive  of 
\ Dur  cnmpanN  must  approve  and  sign 
the  applii  atmn 

§1051.205     How  must  I  prepare  my 
application"? 

in  \  our  i[<fili(  ation,  you  must  do  all 

the  fnllrwiiig  things: 

la!  l)t's(  rtbt'  tix'  iiiiiine  family's 
spt^nfii  atiiiiT-  .lud  ■  thf  liasic 
^.taramr't'Ts  itf  thi-  v.'tii>  !•■  design.  List 
thi  tvpt"-  u!  fii»'i  vou  mtend  to  use  to 
c  crtifv  thf  t'liginr  family  (for  example, 
gasoline   liqu'difd  [jetroleum  gas. 
riiethanoi   <>:  n-ifuM!  tjas). 

ib;  hxiiiaiii  luiw  tne  emission-control 
svstein  ii|ierates.  Describe  in  detail  all 
the  ^v^lriT:  ^  I  nnifMinents,  auxiliary 
eniissiniif  cntrnl  devices,  and  all  fuel- 
svsteni  1  i  ini[H  ineist'.  \  du  will  install  on 
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any  production  or  test  vehicle  or  engine 
Explain  why  any  auxilian.'  emission- 
control  devices  are  not  defeat  devices 
(see  §1051.115(0)-  Do  not  include 
detailed  calibrations  for  components 
unless  we  ask  for  them. 

(c)  Describe  the  vehicles  or  engines 
you  selected  for  testing  and  the  reasons 
for  selecting  them. 

(d)  Describe  any  special  or  alternate 
test  procedures  vou  used  (see 
§1051.501). 

(e)  Identify  the  duty  cycle  and  the 
number  of  engine  operating  hours  used 
to  stabilize  emission  levels  Describe 
any  scheduled  maintenance  you  did 

(f)  List  the  specifications  of  the  test 
fuel  to  show  that  it  falls  within  the 
required  ranges  we  specifv'  in  40  CFR 
part  1065.  subpart  C 

(g)  Identifv  the  engine  familv's  useful 
life. 

(h)  Propose  maintenance  and  use 
instructions  for  the  ultimate  buyer  of 
each  new  vehicle  (see  §  1051  125). 

(i)  Propose  emission-related 
installation  instructions  if  you  sell 
engines  for  someone  else  to  install  in  a 
vehicle  (see  §1051.130). 

(j)  Propose  an  emission-control  label. 

(k)  Present  emission  data  for  HC.  NOx 
(where  applicable),  and  CO  on  a  test 
vehicle  or  engine  to  show  your  vehicles 
meet  the  emission  standards  we  specify- 
in  subpart  B  of  this  part.  Show  these 
figures  before  and  after  applying 
deterioration  factors  for  each  vehicle  or 
engine.  Include  test  data  for  each  type 
of  fuel  on  which  you  intend  for  vehicles 
in  the  engine  family  to  operate  (for 
example,  gasoline,  liquefied  petroleum 
gas,  methanol,  or  natural  gas). 

(1)  Report  all  test  results,  including 
those  from  invalid  tests  or  from  any 
nonstandard  tests  (such  as 
measurements  based  on  exhaust 
concentrations  in  parts  per  million) 

(m)  Identify-  the  engine  family's 
deterioration  factors  and  describe  how 
you  developed  them.  Present  any 
emission  test  data  you  used  for  this 

(n)  Describe  all  adjustable  operating 
parameters  and  other  adjustments  (see 
§  1051.115(c)  and  (d)),  including  the 
following: 

(1)  The  nominal  or  recommended 
setting  and  the  associated  production 
tolerances. 

(2)  The  intended  phvsicallv  ddjustahU- 
range 

(3)  The  limits  or  stops  used  to 
establish  adjustable  ranges. 

(4)  Production  tolerances  of  the  limit.s 
or  stops  used  to  establish  each 
physically  adjustable  range, 

(5)  Where  applicable,  information 
showing  that  someone  cannot  readilv 
modify  the  engines  to  operate  outside 
the  physically  adjustable  range 


(6)  The  air/fuel  ratios  specified  in 
§  1051.115(d) 

(0)  State  that  you  operated  your  test 
vehicles  or  engines  according  to  the 
specified  procedures  and  test 
parameters  using  the  fuels  described  in 
the  application  to  show  you  meet  the 
requirements  of  this  part. 

(p)  State  unconditionally  that  all  the 
vehicles  (and/or  engines)  in  the  engine 
family  comply  with  the  requirements  of 
this  part,  other  referenced  parts,  and  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.] 

(q)  Include  estimates  of  vehicle 
production 

(r)  .Add  other  information  to  help  us 
evaluate  your  application  if  we  ask  for 
it. 

§  1051.210    May  I  get  preliminary  approval 
before  I  complete  my  application? 

If  you  send  us  information  before  you 
finish  the  application,  we  will  review  it 
and  make  any  appropriate 
determinations  listed  in  §  1051.215(b) 
within  90  davs  of  your  request.  If  we 
need  to  ask  vou  for  further  information, 
we  will  extend  the  90-day  period  by  the 
number  of  days  we  wait  for  your 
response. 

§  1 051 .21 5    What  happens  after  I  complete 
my  application? 

(a)  If  any  of  the  information  in  your 
application  changes  after  you  submit  it. 
amend  it  a>  described  in  §  1051.225. 

(b)  We  may  decide  that  we  cannot 
approve  vour  application  unless  you 
revise  it. 

( 1 )  If  you  inappropriately  use  the 
provisions  of  §  1051  230(c)  or  (d)  to 
define  a  broader  or  narrower  engine 
faniilv.  we  will  require  you  to  redefine 
your  engine  familv 

(2)  If  we  determine  vour  selected 
useful  life  for  the  engine  family  is  too 
short,  we  will  require  vou  to  lengthen  it 
(see  *»  1031  101(e).  §  1051.102(e),  or 
§1051.10.i(e)). 

(3)  If  we  determine  your  deterioration 
factors  are  not  appropriate,  we  will 
require  vou  to  revise  them  (see 

§  1051  240(c)) 

(4)  if  vour  proposed  label  is 
inconsistent  with  §  1051.135.  we  will 
require  you  to  change  it  (and  tell  you 
how,  if  possible) 

(5)  If  you  require  or  recommend 
maintenance  and  use  instructions 
inconsistent  with  §  1051.125,  we  will 
require  you  to  change  them 

(6)  If  we  find  any  other  problem  with 
vour  application,  we  will  tell  you  how 
to  correct  it. 

(()  If  we  determine  your  application  is 
complete  and  shows  you  meet  all  the 
requirements,  we  will  issue  a  certificate 
of  conformitv  for  vour  engine  family  for 
that  model  vear.  If  we  deny  the 


application,  we  will  explain  why  in 
writing.  You  may  then  ask  us  to  hold  a 
hearing  to  reconsider  our  decision  (see 
§1051.820). 

§1051.220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

Send  the  Designated  Officer  a  request 
to  amend  your  application  for 
certification  for  an  engine  family  if  vou 
want  to  change  the  maintenance 
instructions  in  a  way  that  could  affect 
emissions.  In  your  request,  describe  the 
proposed  changes  to  the  maintenance 
instructions.  Unless  we  disapprove  it, 
you  may  distribute  the  new 
maintenance  instructions  to  your 
customers  30  days  after  we  receive  your 
request.  We  may  also  approve  a  shorter 
time  or  waive  this  requirement, 

§  1 051 .225    How  do  I  amend  my  application 
to  include  new  or  modified  vehicles? 

(al  You  must  amend  your  application 
for  certification  before  you  take  either  of 
the  following  actions: 

(1)  Add  a  vehicle  to  a  certificate  of 
conformity. 

(2)  Make  a  design  change  for  a 
certified  engine  family  that  may  affect 
emissions  or  an  emission-related  part 
over  the  vehicle's  lifetime. 

(b)  Send  the  Designated  Officer  a 
request  to  amend  the  application  for 
certification  for  an  engine  family.  In 
your  request,  do  all  of  the  following: 

(1)  Describe  the  vehicle  model  or 
configuration  you  are  adding  or 
changing. 

(2)  Include  engineering  evaluations  or 
reasons  why  the  original  test  vehicle  or 
engine  is  or  is  not  still  appropriate. 

(3)  If  the  original  test  vehicle  or 
engine  for  the  engine  family  is  not 
appropriate  to  show  compliance  for  the 
new  or  modified  vehicle,  include  new 
test  data  showing  that  the  new  or 
modified  vehicle  meets  the 
requirements  of  this  part. 

(c)  You  may  start  producing  the  new 
or  modified  vehicle  anytime  after  you 
send  us  your  request. 

(d)  You  must  give  us  test  data  within 
30  days  if  we  ask  for  more  testing,  or 
stop  producing  the  vehicle  if  you  are  not 
able  do  this. 

(e)  If  we  determine  that  the  certificate 
of  conformity  would  not  cover  your  new 
or  modified  vehicle,  we  will  send  you 

a  written  explanation  of  our  decision.  In 
this  case,  you  may  no  longer  produce 
these  vehicles,  though  you  may  ask  for 
a  hearing  for  us  to  reconsider  our 
decision  (see  §  1051.820). 

§  1051 .230    How  do  I  select  engine 
families? 

(a)  Divide  your  product  line  into 
families  of  vehicles  that  you  expect  to 
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have  similar  emission  characteristics 
Your  engine  family  is  limited  to  a  single 
model  year. 

(b)  Group  vehicles  in  the  same  engine 
family  if  they  are  identical  in  all  of  the 
following  aspects: 

(1)  The  combustion  cycle. 

(2)  The  cooling  system  (water-cooled 
vs.  air-cooled). 

(3)  The  number  and  arrangement  of 
cylinders. 

(4)  The  number,  location,  volume,  and 
composition  of  catalytic  converters. 

(5)  Method  of  air  aspiration. 

(6)  Bore  and  stroke. 

(7)  Configuration  of  the  combustion 
chamber. 

(8)  Location  of  intake  and  exhaust 
valves  or  ports. 

(c)  In  some  cases  you  may  subdivide 
a  group  of  vehicles  that  is  identical 
under  paragraph  fb)  of  this  section  into 
different  engine  families.  To  do  so,  you 
must  show  you  expect  emission 
characteristics  to  be  different  during  the 
useful  life  or  that  any  of  the  following 
engine  characteristics  are  different: 

(1)  Method  of  actuating  intake  and 
exhaust  timing  (poppet  valve,  reed 
valve,  rotary  valve,  etc.). 

(2)  Sizes  of  intake  and  exhaust  valves 
or  ports. 

(3)  Type  of  fuel. 

(4)  Configuration  of  the  fuel  system. 

(5)  Exhaust  system. 

(d)  In  some  cases,  you  may  include 
different  engines  in  the  same  engine 
family,  even  though  they  are  not 
identical  with  respect  to  the  things 
listed  in  paragraph  (b)  of  this  section. 

(1)  If  you  show  that  different  engines 
have  similar  emission  characteristics 
during  the  useful  life,  we  may  approve 
grouping  them  in  the  same  engine 
family. 

(2)  If  you  are  a  small-volume 
manufacturer,  you  may  group  engines 
from  any  vehicles  subject  to  the  same 
emission  standards  into  a  single  engine 
family.  This  does  not  change  any  of  the 
requirements  of  this  part  for  showing 
that  an  engine  family  meets  emission 
standards. 

(e)  If  you  cannot  define  engine 
families  by  the  method  in  this  section, 
we  will  define  them  based  on  features 
related  to  emission  characteristics. 

§  1 051 .235    How  does  testing  fit  with  my 
application  for  a  certificate  of  conformity? 

This  section  describes  how  to  test 
vehicles  or  engines  in  your  effort  to 
apply  for  a  certificate  of  conformity. 

(a)  Test  your  vehicles  or  engines  using 
the  procedures  and  equipment  specified 
in  subpart  F  of  this  part. 

(b)  Select  from  each  engine  family  a 
test  vehicle  or  engine  for  each  fuel  type 
with  a  configuration  you  believe  is  most 


likely  to  exceed  the  emission  standards. 
Using  good  engineering  judgment, 
consider  the  emission  levels  of  all 
exhaust  constituents  over  the  full  useful 
life  of  the  vehicle. 

(c)  You  may  submit  emission  data  for 
equivalent  engine  families  from 
previous  years  instead  of  doing  new 
tests,  but  only  if  the  data  shows  that  the 
test  vehicle  or  engine  would  meet  all  the 
requirements  for  the  latest  vehicle  or 
engine  models.  We  may  require  you  to 
do  new  emission  testing  if  we  believe 
the  latest  vehicle  or  engine  modelr, 
could  be  substantially  different  from  the 
previously  tested  vehicle  or  engine. 

(d)  We  may  choose  to  measure 
emissions  from  any  of  your  test  vehicles 
or  engines. 

(1)  If  we  do  this,  you  must  provide  the 
test  vehicle  or  engine  at  the  lot  atinn  we 
select.  We  may  decide  to  do  the  testing 
at  your  plant  or  any  other  facility  If  we 
choose  to  do  the  testing  at  your  plant, 
you  must  schedule  it  as  soon  as  possible 
and  make  available  the  instruments  and 
equipment  we  need. 

(2)  If  we  measure  emissions  on  one  of 
your  test  vehicles  or  engines,  the  results 
of  that  testing  become  the  nffic  lal  data 
for  the  vehicle  or  engine  Inless  we 
later  invalidate  this  data,  we  mav  dec  ide 
not  to  consider  your  data  in  determining 
if  your  engine  family  meets  the  emission 
standards, 

(3)  Before  we  test  one  of  your  vehicles 
or  engines,  we  may  set  its  adjustable 
parameters  to  any  point  within  the 
physically  adjustable  ranges  (see 

§  105 1.1 15(c))  we  may  also  adjust  the 
air/fuel  ratio  within  the  adjustable  range 
specified  in  §105 1.11 5(d) 

(4)  Calibrate  the  test  vehicle  or  engine 
within  the  production  tolerances  shown 
on  the  engine  label  for  anvthing  we  dfi 
not  consider  an  adjustable  parameter 
(see  iil051.205(m)). 

(e)  If  you  are  a  small-volume 
manufacturer,  you  may  certifv'  by  design 
on  the  basis  of  existing  emission  data 
from  comparable  vehicles,  in 
accordance  with  good  engineering 
judgment.  In  those  cases,  you  are  not 
required  to  test  vour  vehicles 

§  1051.240  How  do  I  determine  if  my 
engine  family  complies  with  emission 
standards? 

(a)  Your  engine  family  lomplies  with 
the  numerical  emission  standards  in 
subpart  B  of  this  part  if  all  emission- 
data  vehicles  repre.senting  that  famil\ 
have  test  results  showing  emission 
levels  at  or  below  the  standards. 

(b)  Your  engine  family  does  not 
comply  if  any  emission-data  vehicle 
representing  that  family  has  test  results 
showing  emission  levels  above  the 
standards  for  any  pollutant. 


(c)  To  compare  emission  levels  from 
the  emission-data  vehicle  with  the 
emission  standards,  apply  deterioration 
fac'tors  [to  three  decimal  places)  to  the 
iiieasured  emission  levels.  The 
deterioration  factor  is  a  number  that 
shows  the  relationship  between  exhaust 
emissions  at  the  end  of  useful  life  and 
at  the  low-hour  test  point.  Section 
1051  520  specifies  how  to  test  your 
vehicle  to  develop  deterioration  factors 
that  estimate  the  change  in  emissions 
over  your  vehicle  s  hill  useful  life. 
Small-volume  manufacturers  may  use 
assigned  deterioration  factors 
established  by  EPA.  Apply  the 
deterioration  factors  as  follows: 

( 1 )  For  vehicles  that  use 
aftertreatment  technology,  such  as 
c.atah-tic  converters,  the  deterioration 
factor  is  the  ratio  of  exhaust  emissions 
at  the  end  of  useful  life  to  exhaust 
emissions  at  the  low-hour  test  point. 
Adjust  the  official  emission  results  for 
each  tested  vehicle  at  the  selected  test 
point  by  multiplving  the  measured 
emissions  by  the  deterioration  factor.  If 
the  factor  is  less  than  one,  use  one. 

(2)  For  vehicles  that  do  not  use 
aftertreatment  technology,  the 
deterioration  factor  is  the  difference 
between  exhaust  emissions  at  the  end  of 
useful  life  and  exhaust  emissions  at  the 
low-hour  test  piunt    .\(i;ust  the  official 
emission  results  lui  tMth  tested  vehicle 
at  the  selected  test  point  by  adding  the 
factor  to  the  measured  emissions.  If  the 
factor  IS  less  thdJi  zero,  use  zero. 

(d)  After  adjusting  the  emission  levels 
for  deterioration,  round  them  to  the 
same  number  of  decimal  places  as  the 
standard  Compare  the  rounded 
emission  levels  to  the  emission  standard 
for  each  test  vehicle. 

§  1 051 .245     What  records  must  I  keep  and 
malo  available  to  EPA? 

1.1  i  Oryani/f  and  maintain  the 
following  records  to  keep  them  readily 
available,  we  mav  review  these  records 
at  any  time: 

(Ij  A  copv  of  all  applic:ations  and  any 
summan,  information  you  sent  us. 

(2)  Any  of  the  information  we  specify 
in  5  1051  205  that  you  did  not  include 
in  \iiur  application. 

(.S)  A  detailed  histon,-  of  each 
emission-data  vehicle.  In  each  history. 
(iescribe  all  of  the  following: 

(i)  The  emission-data  vehicle's 
construction,  including  its  origin  and 
buildup  steps  you  took  to  ensure  that 
it  represents  production  vehicles,  any 
components  you  built  specially  for  it, 
and  all  emission-related  components. 

(ii)  How  you  accumulated  vehicle  or 
engine  operating  hours,  including  the 
dates  and  the  number  of  hours 
accumulated 
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(iii)  All  maintenance  (including 
modifications,  parts  changes,  and  other 
service)  and  the  dates  and  reasons  for 
the  maintenance. 

(iv)  All  your  emission  tests,  including 
documentation  on  routine  and  standard 
tests,  as  specified  in  part  106.5  of  this 
chapter,  and  the  date  and  purpose  of 
each  test. 

(v)  All  tests  to  diagnose  engine  or 
emission-control  performance,  giving 
the  date  and  time  of  each  and  the 
reasons  for  the  test. 

(vi)  Anv  other  significant  events. 

(b)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings!  for  one  vear 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  paragraph  (a)  of 
this  section  for  eight  years  after  we  issue 
your  certificate 

(c)  Store  these  rec:ords  in  any  format 
and  on  anv  media,  as  long  as  you  can 
promptlv  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

(d)  Send  us  copies  of  any 
maintenance  instructions  or 
explanations  if  we  ask  for  them 

§  1051.250    Wtien  may  EPA  deny,  revoke, 
or  void  my  certificate  of  conformity? 

(a)  We  may  deny  your  application  lor 
certification  if  your  emission-data 
vehicles  fail  to  comply  with  emission 
standards  or  other  requirements.  Our 
decision  may  be  based  on  anv 
information  available  to  us.  if  we  denv 
vour  application,  we  will  explain  whv 
in  writing. 

(b)  In  addition,  we  may  den\'  your 
application  or  revoke  your  certificate  if 
you  do  any  of  the  following: 

(1)  Refuse  to  comply  witn  any  testing 
or  reporting  requirements. 

(2)  Submit  false  or  incomplete 
information  (paragraph  (d)  of  this 
section  applies  if  this  is  fraudulent).  . 

(3)  Render  inaccurate  any  test  data. 

(4)  Denv  us  from  completing 
authorized  activities  despite  our 
presenting  a  warrant  or  court  order  (see 
*?  1068,20  of  this  chapter) 

(5)  Produr:e  \ehicle  or  engines  for 
importation  into  the  I'nited  States  at  a 
location  where  local  law  prohibits  us 
from  carrying  out  authorized  activities. 

(c)  We  mav  void  your  certificate  if  vnu 
do  not  keep  the  records  we  require  or 
do  not  give  us  information  when  we  ask 
for  It. 

(d)  We  may  void  your  certificate  if  we 
find  that  vou  committed  fraud  to  get  it 
This  means  intentionally  submitting 
false  or  incomplete  information 

(e)  If  we  deny  your  application  or 
revoke  or  void  your  certificate,  you  may 
ask  for  a  hearing  (see  §  1051 .820)  .\nv 
such  hearing  will  be  limited  to 
substantial  and  factual  issues. 


Subpart  D — Testing  Production-Line 
Engines 

§1051.301     When  must  I  test  my 
production-line  vehicles  or  engines? 

(a)  If  you  certify  vehicles  to  the 
standards  of  this  part,  you  must  test 
them  as  described  in  this  subpart.  If 
your  vehicle  is  certified  to  g/kW-hr 
standards,  then  test  the  engine; 
otherwise,  test  the  vehicle.  The 
provisions  of  this  subpart  do  not  apply 
to  small-volume  manufacturers, 

(b)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  certain 
engine  families  if  your  production-line 
vehicles  or  engines  do  not  meet 
emission  standards  or  you  do  not  fulfill 
your  obligations  under  this  subpart  (see 
§§1051  325  and  1051.340). 

(c)  The  requirements  of  this  part  do 
not  affect  our  ability  to  do  selective 
enforcement  audits,  as  described  in  part 
1068  (if  this  f:hapter 

(d)  You  mav  ask  to  use  an  alternate 
program  for  testing  production-line 
vehicles  or  engines.  In  your  request,  you 
must  show  us  that  the  alternate  program 
gives  equal  assurance  that  your  products 
meet  the  requirements  of  this  part.  If  we 
approve  your  alternate  program,  we  may 
waive  some  or  all  of  this  part's 
requirements 

(e)  If  you  certify  an  engine  family  with 
carrvover  emission  data,  as  described  in 
^  1051  235(c),  and  these  equivalent 
engine  families  consistently  meet  the 
emission  standards  with  production- 
line  testing  over  the  preceding  two-year 
period,  you  may  ask  for  a  reduced 
testing  rate  for  further  production-line 
testing  for  that  family.  The  minimum 
testing  rate  is  one  vehicle  or  engine  per 
engine  family  If  we  reduce  your  testing 
rate,  we  may  limit  our  approval  to  a 
single  model  year. 

(f)  We  may  ask  you  to  make  a 
reasonable  number  of  production-line 
vehicles  or  engines  available  for  a 
reasonable  time  so  we  can  test  or 
inspect  them  for  compliance  with  the 
requirements  of  this  part. 

§  1 051 .305    How  must  I  prepare  and  test  my 
production-line  vehicles  or  engines? 

(a)  Test  procedurf'S.  Test  your 
production-line  vehicles  or  engines 
using  the  applicable  testing  procedures 
in  subpart  F  of  this  part  to  show  you 
meet  the  emission  standards  in  subpart 
B  of  this  part. 

(b)  Mollifying  a  tpst  vehicle  or  engine. 
(3nce  a  vehicle  or  engine  is  selected  for 
testing  (see  §  1051,310),  you  may  adjust, 
repair,  prepare,  or  modify  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  your  procedures  for  assembling 


and  inspecting  all  your  production 
vehicles  or  engines  and  make  the  action 
routine  for  all  the  vehicles  or  engines  in 
the  engine  family. 

(2)  This  subpart  otherwise  specifically 
allows  your  action. 

(3)  We  approve  your  action  in 
advance. 

(c)  Malfunction.  If  a  vehicle  or  engine 
malfunction  prevents  further  emission 
testing,  ask  us  to  approve  your  decision 
to  either  repair  it  or  delete  it  from  the 
test  sequence. 

(d)  Setting  adjustable  parameters. 
Before  any  test,  we  may  adjust  or 
require  you  to  adjust  any  adjustable 
parameter  to  any  setting  within  its 
physically  adjustable  range. 

(1)  We  may  adjust  idle  speed  outside 
the  physically  adjustable  range  as 
needed  until  the  vehicle  or  engine  has 
stabilized  emission  levels  (see 
paragraph  (e)  of  this  section).  We  may 
ask  you  for  information  needed  to 
establish  an  alternate  minimum  idle 
speed. 

(2)  We  may  make  or  specify' 
adjustments  within  the  physically 
adjustable  range  by  considering  their 
effect  on  emission  levels,  as  well  as  how 
likelv  it  is  someone  will  make  such  an 
adjustment  with  in-use  vehicles. 

(e)  Stabilizing  emission  levels.  Before 
vou  test  production-line  vehicles  or 
engines,  you  may  operate  the  vehicle  or 
engine  to  stabilize  the  emission  levels. 
Using  good  engineering  judgment, 
operate  your  vehicles  or  engines  in  a 
way  that  represents  the  way  they  will  be 
used.  You  may  operate  each  vehicle  or 
engine  for  no  more  than  the  greater  of 
two  periods: 

(1)  50  hours. 

(2)  The  number  of  hours  you  operated 
vour  emission-data  vehicle  for  certifying 
the  engine  family  (see  40  CFR  part  1065, 
subpart  E). 

(f)  Damage  during  shipment.  If 
shipping  a  vehicle  or  engine  to  a  remote 
facility  for  production-line  testing 
makes  necessary  an  adjustment  or 
repair,  you  must  wait  until  after  the 
after  the  initial  emission  test  to  do  this 
work.  We  may  waive  this  requirement  if 
the  test  would  be  impossible  or  unsafe, 
or  if  it  would  permanently  damage  the 
vehicle  or  engine.  Report  to  us,  in  your 
written  report  under  §  1051,345.  all 
adjustments  or  repairs  you  meike  on  test 
vehicles  or  engines  before  each  test. 

(g)  Retesting  after  invalid  tests.  You 
may  retest  a  vehicle  or  engine  if  you 
determine  an  emission  test  is  invalid. 
Explain  in  your  written  report  reasons 
for  invalidating  any  test  and  the 
emission  results  from  all  tests.  If  you 
retest  a  vehicle  or  engine  and,  within 
ten  days  after  testing,  ask  to  substitute 
results  of  the  new  tests  for  the  original 
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ones,  we  will  answer  within  ten  days 
after  we  receive  your  information. 

§  1 051 .31 0    How  must  t  select  vetiicles  or 
engines  for  production-line  testing? 

(a)  Use  test  results  from  two  vehicles 
or  engines  for  each  engine  family  to 
calculate  the  required  sample  size  for 
the  model  year.  Update  this  calculation 
with  each  test. 

(1)  For  engine  families  with  projected 
annual  sales  of  at  least  1600.  the  test 
periods  are  consecutive  quarters  (3 
months). 

(2)  For  engine  families  with  projected 
aimual  sales  below  1600,  the  test  period 
is  the  whole  model  year. 

(b)  Early  in  each  test  period,  randomly 
select  and  test  an  engine  from  the  end 
of  the  assembly  line  for  each  engine 
family. 


(1)  In  the  first  test  period  for  newly 
certified  engines,  randomly  select  and 
test  one  more  engine  Then,  calculate 
the  required  sample  size  for  the  test 
period  as  described  in  paragraph  ((  )  of 
this  section. 

(2)  In  later  test  periods  or  for  engmt' 
families  relying  on  previously  submitted 
test  data,  combine  the  new  test  phsuH 
with  the  last  test  result  from  the 
previous  test  period.  Then,  ralrulate  the 
required  sample  size  for  the  new  test 
period  as  described  in  paragraph  (c)  of 
this  section. 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separatel\ 
calculate  this  figure  for  HC.  NOx  (or 
HC+NOx),  and  CO.  The  required  sample 
size  is  the  greater  of  these  calculated 
values  Use  the  following  equation 


N  = 


(x-STD) 


+  1 


Where: 

N  =  Required  i^dmple  size  for  the  model 
year. 

t  ,■  =  4'"<  (  onfidi'iii  !•  I  ntiffii  i.-ii'   which 
(il'peIHi^  un  t.hi-  jii.iiit)!'!  I 't  ••■>ts 
completed   n.  as  specified  in  the 
table  in  paragraph  (c)(1)  of  this 
si'(  iioii   It  defines  95%  confidence 
intervaN  f'sr  .i  ■:  n.'  '.ul  distribution. 

X  =  .Mean  of  emibbiuii  ttit  results  of  the 
sample 

STD  =  Emission  standard. 

a  -  Test  sample  standard  deviation  (see 
[Mrauraph  (c)(2)  of  this  section). 
(1 ;  Determine  the  95%  confidence 

coefficient,  t^j,  from  the  following  table: 


n 

tg. 

n 

t95 

n 

t9, 

2 

6.31 

12 

1.80 

22 

1.72 

3 

292 

13 

1.78 

23 

1.72 

4 

2.35 

14 

1.77 

24 

1.71 

5 

2.13 

15 

1.76 

25 

1.71 

6 

202 

16 

1.75 

26 

1.71 

7 

1.94 

17 

1.75 

27 

1.71 

8 

1.90 

18 

1.74 

28 

1.70 

9 

1.86 

19 

1.73 

29 

1.70 

10 

1  83 

20 

1.73 

30+ 

1.70 

11 

1  81 

21 

1.72 

(2)  Calculate  the  standard  deviation, 
o.  for  the  test  sample  using  the 
following  formula: 


o  = 


\ 


!S(x,-x)^ 

n-1 


Where: 

X,  =  Emission  test  result  for  an 
individual  vehicle  or  engine. 

n  =  The  number  of  tests  completed  in 
an  engine  family. 

(d)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the 
equations  in  paragraph  (c)  of  this 
section  (see  §  1051.315(a)). 

(e)  After  each  new  test,  recalculate  the 
required  sample  size  using  the  updated 
mean  values,  standard  deviations,  and 
the  appropriate  95%  confidence 
coefficient. 

(f)  Distribute  the  remaining  vehicle  or 
engine  tests  evenly  throughout  the  rest 
of  the  test  period.  You  may  need  to 
adjust  your  schedule  for  selecting 


vehicles  or  engines  if  the  required 
sample  size  changes.  Continue  to 
randomly  select  vehicles  or  engines 
from  each  engine  famih  ;  thi.s  md\ 
involve  testing  vehicles  or  engines  th.it 
operate  on  different  fuels 

(g)  Continue  testing  any  engine  ianiih 
for  which  the  sample  mean.  x.  is  greater 
than  the  emission  standard.  This  applies 
if  the  sample  mean  for  either  HC.  N0\ 
(or  HC+NO\)  or  for  C(3  is  greater  than 
the  emission  standard.  Continue  testing 
until  one  of  the  following  things 
happens: 

(1)  The  sample  size.  n.  fcjr  an  engine 
family  is  greater  than  the  required 
sample  size.  N.  and  the  sample  mean   x 
is  less  than  or  equal  to  the  emission 
standard. 

(2)  The  engine  family  does  not 
comply  according  to  §  1051  ;<25 

(3)  You  test  30  vehicles  or  engines 
from  the  engine  family 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 


pruductiun  volume  for  the  engine 
family. 

(h)  You  may  elect  to  test  more 
randomly  chosen  vehicles  or  engines 
than  we  require  Include  these  vehicles 
I  If  engines  in  the  sample  size 
(  al(  ulatiiui'- 

§1051.315     How  do  I  know  when  my  engine 
famity  does  not  comply'' 

.i   I  ,al(  ulate  yuui  ipsi  results.  Round 
tlitm  to  th<  number  of  decimal  places  in 
the  emissn  !i  st.,ndard  expressed  to  one 
more  de<  iinai  place. 

(1 )  UiiUu'i  and  final  test  results. 

Ca!(  \u  ill    iiii  r  und  the  test  results  for 
ed(  ti  \ehi(  ic  II  I'ngine.  If  you  do  several 
tests  on  a  vehicle  or  engine,  calculate 
the  initial  test  results,  then  add  them 
toueitj.'i  nn<\  il]\ide  by  the  number  of 
tests  and  n  umi  i  r  the  final  test  results 
on  that  viihu  ic  m  engine. 

(2)  Final  deteriorated  test  results. 
ApfiK  th<  deterioration  factor  for  the 
enpim  laiiiii\  t  i  the  final  test  results 
(see  *)  lO.Sl  J40i(:)). 
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(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  (for  HC. 
N0\  (or  HC-NO\).  and  CO  emissions): 
C,  =  C,       +  X.  -  (STD  *  F) 

Where: 

C,  =  The  current  CumSum  statistic. 

C     ;  =  The  previous  CumSum  statistic. 

Prior  to  any  testing,  the  CumSum 

statistic  IS  b  (i  e  C  =  0). 
X,  =  The  current  emission  test  result  for 

an  individual  vehicle  or  engine. 
STD  =  Emission  standard 
F  =  0.2.5  '  a. 

(c)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the  equation 
in  paragraph  (b]  of  this  section  (see 
§1051. 315(a)), 

(d)  After  each  new  test,  recalculate  the 
CumSum  statistic 

(e)  If  you  test  more  than  the  required 
number  of  vehicles  or  engines,  include 
the  results  from  these  additional  tests  in 
the  C^umSum  Equation 

(f)  After  each  test,  compare  the 
current  CumSum  statistic.  C,  to  the 
recalculated  .\ction  Limit  H.  defined  as 
H  =  5  0  »  a. 

(g)  If  the  CumSum  statistic  exceeds 
the  .Action  Limit  in  two  consecutive 
tests,  the  engine  family  does  not  comply 
with  the  requirements  of  this  part  Tell 
us  within  ten  working  davs  if  this 
happens.  \ 

(h)  If  vou  amend  the  application  for 
certification  for  an  engine  family  {see 
§  1051  225).  do  not  change  any  previous 
calculations  of  sample  size  or  CumSum 
statistics  for  the  model  vear 

§1051.320     What  happens  if  one  of  my 
production-line  vehicles  or  engines  fails  to 
meet  emission  standards? 

(a)  If  you  have  a  production-line 
vehicle  or  engine  with  final  deteriorated 
test  results  exceeding  one  or  more 
emission  standards  (see  ij  1051   U5(a)). 
the  certificate  of  conformitv  i-^ 
automaticallv  suspended  for  th.it  failing 
vehicle  'ir  engine   You  mu'^t  take  the 
following  actions  before  \-our  c.ertificatf 
of  conformitv  can  co\er  that  vehicle  or 
engine: 

(1)  Correct  the  problem  and  rctest  the 
vehicle  or  engine  to  show  it  complies 
with  al!  emission  standards. 

(2)  Include  in  your  written  report  a 
description  of  the  test  results  and  the 
remed\  for  each  vehiile  or  engine  (see 
ii)  1051  .345) 

(b)  You  mav  at  anv  time  ask  for  a 
hearing  to  determine  whether  the  tests 
and  sampling  methods  were  proper  (see 
t»  1051  8201 

§  1051 .325    What  happens  If  an  engine 
family  does  not  comply? 

(a)  We  mav  suspend  vour  certificate  of 
conformitv  for  an  engine  family  if  it  fails 
ttj  rompK  under  *^  1051 ,315.  The 


suspension  may  applv  to  all  facilities 
producing  vehicles  or  engines  from  an 
engine  family,  even  if  you  find 
noncompliant  vehicles  or  engines  only 
at  one  facility. 

(b)  We  will  tell  vou  in  wnriting  if  we 
suspend  your  certific^ate  in  whole  or  in 
part   We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  engine 
family  became  noncompliant.  The 
suspension  is  effective  when  you 
receive  our  notice. 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  to  determine  whether 
the  tests  and  sampling  methods  were 
proper  (see  *>  1051,820)  If  we  agree 
before  a  hearing  that  we  used  erroneous 
information  in  deciding  to  suspend  the 
certificate,  we  will  reinstate  the 
certificate. 

§1051.330     May  I  sell  vehicles  from  an 
engine  family  with  a  suspended  certificate 
of  conformity? 

You  mav  sell  vehicles  that  you 
prr)duce  after  we  suspend  the  engine 
family's  certificate  of  conformity  under 
§  1048.315  only  if  one  of  the  following 
occurs: 

(a)  You  test  each  vehicle  or  engine 
vou  produce  and  show  it  complies  with 
emission  standards  that  apply. 

(b)  We  conditionally  reinstate  the 
certificate  for  the  engine  family  We  may 
do  so  if  you  agree  to  recall  all  the 
affected  vehicles  and  remedy  any 
noncompliance  at  no  expense  to  the 
owner  if  later  testing  shows  that  the 
engine  family  still  does  not  comply. 

§  1 051 .335     Hovy  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

(a)  Send  us  a  written  report  asking  us 
to  reinstate  your  suspended  certificate. 
In  your  report,  identify  the  reason  for 
noncompliance,  propose  a  remedy,  and 
commit  to  a  date  for  rarrying  it  out.  In 
vour  proposed  remedv  inc:lude  anv 
qualitv  control  measures  you  propose  to 
keep  the  problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  that  shows  the  remedied  engine 
familv  complies  with  all  the  emission 
standards  th,it  apfjjv. 

§  1 051 .340    When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  may 
I  sell  these  vehicles  again? 

(a)  We  nia\  re\(ik<'  vour  r:ertificate  for 
an  engine  l,imil\  in  the  following  cases: 

(1 )  You  do  not  meet  the  reporting 
requirements 

[2]  Your  engine  family  fails  to  meet 
emission  standards  and  vour  proposed 
remedy  to  address  a  suspended 
certificate  under  §  1051.325  is 
inadequate  to  solve  the  problem  or 
requires  you  to  change  the  vehicle's 
design  or  emission-control  system. 


(b)  To  sell  vehicles  from  an  engine 
family  with  a  revoked  certificate  of 
conformity,  you  must  modify  the  engine 
family  and  then  show  it  complies  with 
the  requirements  of  this  part. 

(1 )  Ii  we  determine  your  proposed 
design  change  may  not  control 
emissions  for  the  vehicle's  full  useful 
life,  we  will  tell  you  within  five  working 
days  after  receiving  your  report.  In  this 
case  we  will  decide  whether 
production-line  testing  will  be  enough 
for  us  to  evaluate  the  change  or  whether 
vou  need  to  do  more  testing. 

(2)  Unless  we  require  more  testing, 
vou  may  show  compliance  by  testing 
production-line  vehicles  or  engines  as 
described  in  this  subpart. 

(3)  We  will  issue  a  new  or  updated 
certificate  of  conformity  when  you  have 
met  these  requirements. 

§  1 051 .345    What  production-line  testing 
records  must  I  send  to  EPA? 

(a)  Within  30  calendar  days  of  the  end 
of  each  calendar  quarter,  send  us  a 
report  with  the  following  information: 

(1)  Describe  any  facility  used  to  test 
production-line  vehicles  or  engines  and 
state  its  location. 

(2)  State  the  total  U.S.-directed 
production  volume  and  number  of  tests 
for  each  engine  family. 

(3)  DescriDe  how  you  randomly 
selected  vehicles  or  engines. 

(4)  Describe  your  test  vehicles  or 
engines,  including  the  engine  family's 
identification  and  the  vehicle's  model 
year,  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing  for 
each  test  vehicle  or  engine. 

(5)  Identify  where  you  accumulated 
hours  of  operation  on  the  vehicles  or 
engines  and  describe  the  procedure  and 
schedule  you  used. 

(6)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  initial  test  results  before  and 
after  rounding;  final  test  results;  and 
final  deteriorated  test  results  for  all 
tests.  Provide  the  emission  results  for  all 
measured  pollutants.  Include 
information  for  both  valid  and  invalid 
tests  and  the  reason  for  any 
invalidation. 

(7)  Describe  completely  and  )ustif\' 
any  nonroutine  adjustment, 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  vehicle 
or  engine  if  you  did  not  report  it 
separately  under  this  subpart.  Include 
the  results  of  any  emission 
measurements,  regardless  of  the 
procedure  or  type  of  vehicle. 

(8)  Provide  the  CumSum  analysis 
required  in  §  1051.315  for  each  engine 
family. 

(9)  Report  on  each  failed'vehicle  or 
engine  as  described  in  §  1051.320. 
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(10)  State  the  date  the  calendar 
quarter  ended  for  each  engine  family. 

(b)  We  may  ask  you  to  add 
information  to  vour  written  report,  .so 
we  can  determine  whether  your  new 
vehicles  conform  with  the  requirements 
of  this  subpart. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement; 

We  submit  this  rt^port  under  Sections  208 
and  21,T  of  the  Clean  Air  Act  Our 
production-line  testing  conformed 
completely  with  the  requirements  ol  4II  ( 'VR 
part  1051.  We  have  not  changed  produi  tion 
processes  or  qualitv-<:ontrol  procedures  for 
the  engine  family  in  a  wa\  that  might  aff<n  t 
the  emission  control  from  production 
vehicles  (or  engines).  All  the  information  in 
this  report  is  true  and  accurate,  to  the  best 
of  my  knowledge.  1  know  of  the  penalties  for 
violating  the  Clean  Air  Act  and  the 
regulations.  (Authorized  Compans 
Representative) 

(d)  Send  electronic  reports  of 
production-line  testing  to  the 
Designated  Officer  using  an  approved 
information  format   If  you  want  to  use 
a  different  format,  send  us  a  written 
request  with  justification  for  a  waiver 

(e)  We  will  send  copies  of  your 
reports  to  anyone  from  the  public  who 
asks  for  them.  We  will  not  release 
information  about  your  sales  or 
production  volumes.  whic:h  we  will 
consider  confidential  under  40  C.P'R  part 
2. 

§  1051.350    What  records  must  I  keep? 

(a)  Organize  and  maintain  \our 
records  as  described  in  this  section  We 
may  review  your  records  at  any  time,  so 
it  is  important  to  keep  required 
information  readily  available 

(b)  Keep  paper  records  of  vour 
production-line  testing  for  one  full  \ear 
after  you  complete  all  the  testing 
required  for  an  engine  familv  in  a  model 
year  You  may  use  any  additional 
storage  formats  or  media  if  you  like 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1051.345. 

(d)  Keep  the  following  additional 
records: 

( 1 )  A  description  of  all  test  equipment 
for  each  test  cell  that  you  can  use  to  test 
production-line  vehicles  or  engines 

(2)  The  names  of  supervisors  involved 
in  each  test. 


(3)  The  name  nf  anvone  who 
authorizes  adjusting,  repainnt;. 
preparing,  or  modifying  a  test  vehicle  or 
engine  and  the  names  nf  all  supervisors 
who  oversee  this  work. 

(4)  If  you  shipped  the  vehicle  or 
engine  for  testing,  the  date  \(iu  shipped 
it.  the  associated  storage  or  })()rt  fafility. 
and  the  date  the  vehicle  or  engine 
arrived  at  the  testing  facilitv. 

(5)  Any  records  related  to  your 
production-line  tests  thai  are  not  in  the 
written  report 

(6)  A  brief  description  of  dn\ 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section 

(e)  If  we  ask.  you  must  gi\  >•  us 
projected  or  actual  prodiK  tum  figures 
for  an  engine  familv   We  ma\  ask  vou 
to  divide  your  production  figures  by 
power  rating,  displacement,  fuel  tvpe  m 
assemblv  plant  (if  vou  produce  vehicles 
or  engines  at  more  than  one  plant). 

(f)  Keep  a  list  of  vehicle  or  engine 
identifi(  ation  numbers  for  all  the 
vehicles  or  engines  vrui  produce  under 
each  certificate  of  conformity.  Give  us 
this  list  within  30  days  if  we  ask  for  it. 

(gl  We  may  ask  vou  to  keep  or  send 
other  informatum  necessar\'  to 
implement  this  subpart. 

Subpart  E— Testing  In-Use  Engines 

§1051.401     What  provisions  apply  for  m- 
use  testing  of  my  vehicles  or  engines? 

We  ma\'  i  ondui  t  m-u^e  ti'sting  of  any 
\'ehi(  le  or  <>ngine  subje(  t  to  the 
standards  (jf  this  part  if  we  determine 
that  a  substantial  number  of  vehicles  or 
engines  do  not  comply  with  the 
regulations  of  this  part  throughout  their 
full  useful  life,  we  ma\  order  the 
manufacturer  to  condu(  t  <i  ro(  all  as 
specified  in  40  CFR  part  l()t>H 

Subpart  F— Test  Procedures 

§  1051.501     What  procedures  must  I  use  to 
test  my  vehicles  or  engines? 

(a)  For  snowmobiles,  use  the 
equipment  and  procedures  for  spark- 
ignition  engines  in  part  lOPFi  of  this 
chapter  to  show  vour  snowniohilev  nu'et 
the  dutv-cvcle  emission  standards  in 
§  1051. "lOl,  Measure  HC.  .\'Oy.  CO.  and 
CO:  emissions  using  the  dilute  sampling 
procedures  in  part  lObS  of  this  chafiter 
Use  the  duty  cvrle  in  *?  1051  .5()"-i 


(b)  For  motorcycles  and  ATVs,  use  the 
equipment,  procedures,  and  duty  cycle 
in  40  CFR  part  86.  subpart  F,  to  show 
your  vehicles  meet  the  exhaust  emission 
standards  in  §  1051.102  or  §  1051.103. 
Measure  HC.  NO\,  CO,  and  COj.  If  you 
certify  ATVs  using  the  interim  testing 
provisions  of  §  1051.145,  use  the 
equipment,  procedures,  and  duty  cycle 
described  or  referenced  in  that  section. 
Motorcycles  and  ATVs  with  engine 
displacement  at  or  below  169  cc  must 
use  the  driving  schedule  in  paragraph 
(c)  of  Appendix  I  to  part  86.  All  others 
must  use  the  driving  schedule  in 
paragraph  (b)  of  Appendix  I  to  part  86. 

(c)  Use  the  fuels  and  lubricants 
specified  in  40  CFR  part  1065,  subpart 
C.  for  all  the  testing  and  service 
accumulation  we  require  in  this  part. 

(d)  You  may  use  special  or  alternate 
[irocedures,  as  described  in  §  1065.10  of 
this  chapter. 

(e)  We  may  reject  data  you  generate 
using  alternate  procedures  if  later 
testing  with  the  procedures  in  part  1065 
of  this  chapter  shows  contradictory 
emission  data. 

§  1051  505     What  sp>eciai  provisions  app!y 
tor  testing  snowmobiles? 

1  >-e  the  following  special  provisions 
inr  letting  snowmobiles: 

laj  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  the 
steady-state  duty  cycle  described  in 
Table  1  of  this  section. 

(b)  During  idle  mode,  operate  the 
engine  with  the  following  parameters: 

(1)  Hold  the  speed  within  your 
specifications. 

(2)  Ki'  [  'he  throttle  fully  closed. 

(3)  Keep  L  agine  torque  under  5 
percent  of  the  peak  torque  value  at 
maximum  test  speed. 

(c)  For  the  full-load  operating  mode, 
operate  the  engine  at  its  maximum 
fueling  rate. 

(d)  Keep  the  test  engine's  intake  air 
between  -15°  C  and  -5°  C  (5'  F  and  23° 
F)  .^mbient  temperatures  during  testing 
must  be  between  -15°  C  and  30°  C  (5° 

F  and  86"  F). 

(e)  See  part  1065  of  this  chapter  for 
detailed  specifications  of  tolerances  and 
(  all  ulat;ons. 

f  1  t:  le  1  follows: 


Table  1  of  §1051.501.— 5-f^ODE  Duty  Cycle  for  Snowmobiles 


Mode  No 

■     ■         ■■^ 

Engine 
specc 

Minimum 

Toroue             '""^ '"           Weighting 
'°^^^              mode              factors 

(minutes) 

1 

1  

100 

100 

5.0                 0.12 

I 
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Table  1  of  §1051.501.— 5-mode  Duty  Cvcle  for  Snowmobiles — Continued 


Mode  No 

Engine 
speed 

Torque 

Minimum 
time  in 
mode 

(minutes) 

Weighting 
factors 

2                                        

85 

51 

5.0 

0.27 

3   

75 

33 

5.0 

0.25 

4                 

65 

19 

5.0 

0.31 

5    

Idle 

0 

50 

0.05 

§  1051 .520    How  do  I  perform  durability 
testing? 

This  section  applies  for  durabilitv 
testing  to  determine  deterioration 
factors.  A  small-volume  manufacturer 
may  omit  durability  testing  if  it  uses  our 
assigned  deterioration  factors  that  we 
establish  based  on  our  projection  of  the 
likely  deterioration  in  the  performance 
of  specific  emission  controls. 

(a)  Calculate  your  deterioration  factor 
by  testing  a  vehicles  or  engine  that  is 
representative  of  your  engine  family  at 
a  low-hour  test  point  and  the  end  of  its 
useful  life.  You  may  also  test  at 
intermediate  points. 

(b)  Operate  the  vehicle  or  engine  over 
a  representative  duty  cycle  for  a  period 
at  least  as  long  as  the  useful  life  (in 
hours  or  kilometers).  You  may  operate 
the  vehicle  or  engine  continuously. 

(c)  You  may  only  perform  the 
scheduled  emission-related 
maintenance  specified  in  §  1051  125 
You  may  not  perform  any  unscheduled 
maintenance  during  durability  testing 
unless  we  approve  it  in  advance. 

(d)  Use  a  linear  least-squares  fit  of 
your  test  data  for  each  pollutant  to 
calculate  your  deterioration  factor. 

SubfMil  G — Compliance  Provisions 

§  1 051 .601     What  complience  provisions 
•ppty  to  ttiese  vetiicies? 

Engine  and  vehicle  manufacturers,  as 
well  as  owners,  operators,  and 
rebuilders  of  these  vehicles,  and  all 
other  persons,  must  observe  the 
requirements  and  prohibitions  in  part 
1068  of  this  chapter.  The  compliance 
provisions  in  this  subpart  apply  only  to 
the  vehicles  we  regulate  in  this  part 

S 1 051 .605    What  are  ttw  provisions  for 
exempting  vehteles  from  the  requirements 
of  this  part  if  they  use  engines  you  have 
ceitifled  under  the  motor-vehtde  program 
or  the  l.arge  Spartt-ignttlon  (SI)  program? 

(a)  This  section  applies  to  you  if  you 
are  the  manufacturer  of  the  engine.  See 
S  1051.610  if  you  are  not  the  engine 
manufacturer. 

(b)  The  only  requirements  or 
prohibitions  from  this  part  that  apply  to 


a  vehicle  that  is  exempt  under  this 
section  are  in  this  section  and 
«»  1051,610 

(c)  If  vnu  meet  all  the  following 
criteria  regarding  vour  new  vehicle,  you 
art'  exempt  under  this  section: 

(1)  You  must  produce  it  using  an 
engine  covered  bv  a  valid  certificate  of 
cnnformitv  under  40  CFR  part  86  or  part 
1048. 

(2)  You  must  not  make  any  changes  to 
the  certified  engine  that  we  could 
reasonably  expect  to  increase  its  exhaust 
or  evaporative  emissions.  For  example, 
if  vou  make  any  of  the  following 
changes  to  one  of  these  engines,  you  do 
not  qualifv  for  this  exemption: 

(i)  Change  anv  fuel  system  or 
evaporative  system  parameters  from  the 
certified  configuration  (this  does  not 
apply  to  refueling  emission  controls). 

(ii)  Change  any  other  emission-related 
components. 

(iii)  Modify  or  design  the  engine 
cooling  system  so  that  temperatures  or 
heat  rejection  rates  are  outside  the 
original  engine's  specified  ranges. 

(3)  You  must  make  sure  the  engine 
still  has  the  label  we  require  under  40 
CFR  part  86  or  part  1048. 

(4)  You  must  make  sure  that  fewer 
than  50  percent  of  the  engine  model's 
total  sales,  from  all  companies,  are  used 
in  recreational  vehicles. 

(d)  If  you  produce  both  the  engine  and 
vehicle  under  this  exemption,  you  must 
do  all  of  the  following  to  keep  the 
exemption  valid: 

(1 )  Make  sure  the  original  emission 
label  is  intact 

(2)  Add  a  permanent  supplemental 
label  to  the  engine  in  a  position  where 
it  will  remain  clearly  visible  after 
installation  in  the  vehicle.  In  your 
engine  label,  do  the  following: 

U)  Include  the  heading:  "Recreational 
Vehicle  Emission  Control  Information". 

(ii)  Include  your  full  corporate  name 
and  trademark 

(iii)  State;  "THIS  EKJGINE  WAS 
ADAPTED  FOR  RECREATIONAL  USE 
WITHOUT  AFFECTING  ITS  EMISSION 
CONTROLS. 

(iv)  State  the  date  you  finished 
installing  (month  and  year). 


(3)  Make  the  original  and 
supplemental  labels  readily  visible  after 
the  engine  is  installed  in  the  vehicle  or, 
if  vehicle  obscures  the  engine's  labels, 
make  sure  the  vehicle  manufacturer 
attaches  duplicate  labels,  as  described 
in  §  1068.105  of  this  chapter. 

(4)  Send  the  Designated  Officer  a 
signed  letter  by  the  end  of  eacl;  calendar 
year  (or  less  often  if  we  tell  you)  with 
all  the  following  information: 

(i)  Identify  your  full  corporate  name, 
address,  and  telephone  number. 

(ii)  List  the  models  you  expect  to 
produce  under  this  exemption  in  the 
coming  year. 

(iii)  State:  "We  produce  each  listed 
model  for  recreational  application 
without  making  any  changes  that  could 
increase  its  certified  emission  levels,  as 
described  in  40  CFR  1051.605  ". 

(e)  If  your  vehicles  do  not  meet  the 
criteria  listed  in  paragraph  (c)  of  this 
section,  they  will  be  subject  to  the 
standards  and  prohibitions  of  this  part. 
Producing  these  vehicles  without  a 
valid  exemption  or  certificate  of 
conformity  would  violate  the 
prohibitions  in  §  1068.100  of  this 
chapter. 

(f)  If  we  request  it,  you  must  send  us 
emission  test  data  on  the  applicable 
recreational  duty  cycle(s)  (see 
§§1051.505  and  1051.510).  You  may 
include  the  data  in  your  application  for 
certification  or  in  your  letter  requesting 
the  exemption. 

(g)  Vehicles  exempted  under  this 
section  are  subject  to  all  the 
requirements  affecting  engines  and 
vehicles  under  40  CFR  part  86  or  part 
1048,  as  applicable.  The  requirements 
and  restrictions  of  40  CFR  part  86  or 
1048  apply  to  anyone  manufacturing 
these  engines,  anyone  manufacturing 
vehicles  that  use  these  engines,  and  all 
other  persons  in  the  same  manner  as  if 
these  engines  were  used  in  a  motor 
vehicle  or  other  nonrecreational 
application. 
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§  1 051 .61 0    What  are  the  provisions  for 
producing  recreational  vehicles  with 
engines  already  certified  under  tfie  motor- 
vehicle  program  or  the  Ljirge  SI  program? 

(a)  You  may  produce  a  recreational 
vehicle  using  a  motor  vehicle  engine,  or 
a  Large  SI  engine  if  you  meet  three 
criteria: 

(1)  The  engine  or  vehicle  is  certified 
to  40  CFR  part  86  or  part  1048. 

(2)  The  engine  is  not  adjusted  outside 
the  manufacturer's  specifications, 

(3)  The  engine  or  vehicle  is  not 
modified  in  any  way  that  may  affect  its 
emission  control.  This  applies  to 
exhaust  and  evaporative  emission 
controls,  but  not  refueling  emission 
controls. 

fb)  This  section  does  not  apply  if  you 
manufacture  the  engine  yourself;  see 
§1051.605. 

§  1 051 .61 5    What  are  the  special  provisions 
for  certifying  small  recreational  engines? 

(a)  If  an  ofT-highway  motorcycle  or 
ATV  has  an  engine  with  total 
displacement  of  70  cc  or  less,  you  may 
choose  for  these  engines  to  meet  the 
Phase  1  emission  standards  from  40  CFR 
part  90  that  apply  to  Class  I 
nonhandheld  engines  instead  of  the 
requirements  of  this  part.  In  this  case, 
all  the  requirements  and  prohibitions  of 
40  CFR  part  90  relevant  to  Class  I 
engines  meeting  Phase  1  standards 
apply  to  these  engines  and  vehicles, 
with  the  following  additional 
provisions: 

(1)  If  you  qualif\'  as  a  small-volume 
manufacturer  under  this  part,  emission 
standards  apply  begirming  with  the 
2008  model  year.  Otherwise,  emission 
standards  apply  beginning  with  the 
2006  model  year. 

(2)  If  you  qualify  as  a  small-volume 
manufacturer  under  this  part,  the 
provisions  of  §  1068.241  of  this  chapter 
apply  to  these  engines. 

(3)  The  provisions  of  §  1068.240  of 
this  chapter  apply  to  these  engines. 

(b)  If  vou  do  not  certify  the  engines 
under  40  CFR  part  90,  then  all  the 
requirements  and  prohibitions  of  this 
part  apply  to  these  engines  and  vehicles. 

(c)  Once  emission  standards  apply, 
producing  these  engines  or  vehicles 
without  a  valid  exemption  or  certificate 
of  conformity  under  this  part  or  part  90 
of  this  chapter  would  violate  the 
prohibitions  in  §  1068.101  of  this 
chapter. 

§  1 051 .620    Wtien  may  a  manufacturer 
Introduce  into  commerce  an  uncertified 
recreational  vehicle  to  be  used  for 
competition? 

(a)  You  may  introduce  into  conunerce 
a  new  recreational  vehicle  that  is  to  be 
used  for  competition  if  we  grant  you  an 
exemption  under  this  section. 


(b)  We  will  exempt  vehicles  that  we 
determine  will  be  used  solely  for 
competition.  The  basis  of  our 
determinations  are  described  in 
paragraphs  (b)(1)  and  (b)(2)  and  (c)  of 
this  section. 

(1)  Off-highway  motorcycles. 
Motorcycles  that  are  marketed  and 
labeled  as  only  for  competitive  use  and 
which  meet  at  least  four  of  the  criteria 
listed  in  paragraphs  (b)(l)(i)  through  (\  1 
of  this  section  are  considered  to  be  used 
solely  for  competition,  except  in  cases 
where  other  information  is  available 
that  indicates  that  they  are  not  used 
solely  for  competition.  The  following 
features  are  indicative  of  motorcycles 
used  solely  for  competition: 

(i)  The  absence  of  a  headlight  nr  ntht-r 
lights, 

(ii)  The  absence  of  a  spark  arrf  slur 

(iii)  The  absence  of  manufacturer 
warranty. 

(iv)  Suspension  travel  greater  thrin  Id 
inches, 

(v)  Engine  displacement  greater  than 
50  cc, 

(2)  Snoy^Tnobiles  and  ATVs 
Snowmobiles  and  AT\'s  meeting  all  of 
the  following  criteria  are  considered  tn 
be  used  solely  for  competition,  except  in 
cases  where  other  information  is 
available  that  indicates  that  they  are  not 
used  solely  for  competition: 

(i)  The  vehicle  or  vehicle  may  not  be 
sold  in  any  public  dealership 

(ii)  Sale  of  the  vehicle  must  be  limited 
to  professional  racers  or  other  qualified 
racers, 

(iii)  The  vehicle  must  have 
performance  characteristics  that  are 
substantiallv  superior  to  noncompetitive 
models. 

(c)  Vehicles  not  meeting  the 
applicable  criteria  listed  in  paragraph 
(b)  of  this  section  will  be  exempted  onlv 
in  cases  where  the  manufacturer  has 
clear  and  convincing  evidence  that  the 
vehicles  for  which  the  exemption  is 
being  sought  will  be  used  solely  for 
competition, 

(d)  You  must  permanently  label 
vehicles  exempted  under  this  section  to 
clearly  indicate  that  they  are  to  be  used 
only  for  competition.  Failure  to  properly 
label  a  vehicle  will  void  the  exemption 
for  that  vehicle 

(e)  If  we  request  it,  you  must  provide 
us  any  information  we  need  to 
determine  whether  the  vehicles  are  used 
solelv  for  competition 

§  1051 .625    What  special  provisions  apply 
to  unique  snowmobile  designs? 

(a)  We  may  permit  you  to  produce  up 
to  300  snowmobiles  per  year  that  are 
certified  to  less  stringent  emission 
standards  than  those  in  §  1 05 1  1 01 .  as 
long  as  you  meet  all  the  conditions  and 
requirements  in  this  section 


(b'l  To  he  eligible  for  these  alternate 
standards,  \(iu  must  be  a  small-\olume 
manufacturer 

(c)  To  apply  for  alteriidte  standards 
under  this  section,  send  the  Designated 
Offic  er  a  written  request.  In  your 
request,  do  two  things: 

(1)  Show  that  the  snowmobile  has 
unique  design  calibration,  or  operating 
(  haracteristics  that  make  it  atypical  and 
infeasible  or  highl\  impractical  to  meet 
the  emission  standards  in  §  1051.101. 
considering  technology,  cost,  and  other 
factors 

(2j  Identif\  the  level  of  compliance 
you  can  achieve,  including  a  description 
of  available  emission-control 
technologies  and  any  constraints  that 
ma\  p)re\  (  nt  more  effective  use  of  these 
technologies, 

(d)  You  must  give  us  other  relevant 
information  if  we  ask  for  it, 

(e)  An  authorized  representative  of 

\  our  company  must  sign  the  request  and 
include  the  statement:  "All  the 
information  in  this  request  is  true  and 
ai  I  urate  to  the  best  of  my  knowledge." 

!fj  Send  your  request  for  this 
extension  at  least  nine  months  before 
the  relevant  deadline  If  different 
(leadlines  apply  to  companies  that  are 
not  small-\'olume  mariu!.!'  '.rcTS,  do  not 
send  vour  request  beiure  ihi-'  regulations 
in  question  apply  to  the  other 
manufacturers 

Ig)  if  we  approve  vour  request,  we 
will  set  alternate  standards  for  your 
qualifying  snowmobiles  These 
standards  will  not  be  alxiv^'  4t>0g/kW- 
hr  for  CO  or  ISOg,  k\V  hi  f<  r  MC 

(h)  You  may  prodiK  >•  thrs, 
snowmobiles  to  meet  the  aiti'rn.ite 
standards  we  establish  under  this 
section  as  long  as  \()u  continue  to 
produce  them  at  thi-  same  of  lower 
emission  levels 

(i)  Do  not  include  snowmobiles  you 
produce  under  this  section  in  any 
a\  eraging,  banking,  or  trading 
calculations  under  Subpart  H  of  this 
part 

{]]  >  ou  must  mt>et  all  the  requirements 
of  this  part,  except  as  noted  in  this 
section 

Subpart  H — Averaging.  Banking,  and 
Trading  for  Certification 

§1051.701     General  provisions. 

(a)  You  ina\  a\<'r.ige,  bank,  and  trade 
emission  c;redits  for  (  ertification  as 
described  in  this  subpart  to  meet  the 
average  standards  of  this  part.  To  do  this 
vou  must  show  that  your  average 
emission  levels  are  below  the  applicable 
standards  in  subpart  B  of  this  part,  or 
that  vou  have  sufficient  credits  to  offset 
a  credit  deficit  for  the  model  year  (as 
calculatcHi  in  «s  1051.720). 
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(b)  There  are  separate  averaging. 
banking,  and  trading  programs  for 
snowmobiles,  ATVs,  and  off-highwav 
motorcycles.  You  may  not  exchange 
credits  from  engine  families  of  one  type 
of  these  vehicles  with  those  from  engine 
families  of  another  type.  You  mav  also 
not  exchange  credits  with  other  families 
of  the  same  type  if  you  use  different 
measurement  procedures  for  the 
different  engine  families  (for  example. 
ATVs  certified  to  chassis-based  vs 
engine-based  standards). 

(c)  The  definitions  of  Subpart  I  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply: 

(1)  Average  standard  means  the 
standard  that  applies  on  average  to  all 
your  vehicle  under  this  part. 

(2)  Broker  means  any  entity  that 
facilitates  a  trade  between  a  buyer  and 
seller. 

(3)  Buyer  means  the  entity  that 
receives  credits  as  a  result  of  trade  or 
transfer. 

(4)  Reserved  credits  means  credits 
generated  but  not  yet  verified  by  EP.A  in 
the  end  of  year  report  review. 

(5)  Sey/er  means  the  entity  that 
provides  credits  during  a  trade  or 
transfer. 

(d)  Do  not  include  any  exported 
vehicles  in  the  certification  averaging. 
banking,  and  trading  program.  Include 
only  vehicles  certified  under  this  part 


§1051.705 
lev«(s? 


How  do  I  average  emission 


(a)  As  specified  in  subpart  B  of  this 
part,  certify  each  vehicle  to  a  family 
emission  limit  (FEL). 

(b)  Calculate  a  preliminar\'  average 
emission  level  according  to  §  1051.720 


using  projected  production  volumes  for 
your  application  for  certification. 

(c)  After  the  end  of  your  model  year, 
calculate  a  final  average  emission  level 
according  to  §  1051.720  for  each  type  of 
recreational  vehicle  or  engine  you 
manufacture  or  import.  Use  actual 
production  volumes. 

(d)  If  your  preliminary  average 
emission  level  is  below  the  allowable 
average  standard,  see  §  1051,710  for 
information  about  generating  and 
banking  emission  credits.  These  credits 
will  be  considered  reserved  until 
verified  by  EPA  during  the  end  of  year 
report  review 

§  1 051 .71 0    How  do  I  generate  and  bank 
emission  credits? 

(a)  If  your  average  emission  level  is 
below  the  average  standard,  you  may 
calculate  credits  according  to 
§1051.720. 

(h)  You  may  generate  credits  if  vou 
are  a  certifying  manufacturer. 

fc]  You  may  bank  unused  emission 
credits,  but  only  after  the  end  of  the 
calendar  year  and  after  we  have 
reviewed  your  end-of-year  reports. 
Credits  you  generate  do  not  expire. 

(d)  During  the  calendar  year  and 
before  you  send  in  your  end-of-year 
report,  you  may  consider  reserved  any 
credits  you  originally  designate  for 
banking  dunng  certification.  You  may 
redesignate  these  credits  for  trading  or 
transfer  in  your  end-of-year  report,  but 
they  are  not  valid  to  demonstrate 
compliance  until  verified. 

(e)  You  may  use  for  averaging  or 
trading  any  credits  you  declared  for 
banking  from  the  previous  calendar  year 
that  we  have  not  reviewed.  But,  we  may 


revoke  these  credits  later — following  our 
review  of  your  end-of-year  report  or 
audit  actions.  For  example,  this  could 
occur  if  we  find  that  credits  are  based 
on  erroneous  calculations;  or  that 
emission  levels  are  misrepresented, 
unsubstantiated,  or  derived  incorrectly 
in  the  certification  process. 

§  1 051 .71 5    How  do  I  trade  emission 
credits? 

(a)  You  may  trade  only  banked 
emission  credits,  not  reserved  credits. 

(b)  You  may  trade  banked  credits  to 
any  certifying  manufacturer. 

(c)  If  a  negative  credit  balance  results 
from  a  credit  trade,  both  buyers  and 
sellers  are  liable,  except  in  cases 
involving  fraud.  We  may  void  the 
certificates  of  all  emission  families 
participating  in  a  negative  trade. 

(1)  If  you  buy  credits  but  have  not 
caused  the  negative  credit  balance,  you 
must  only  supply  more  credits 
equivalent  to  the  amount  of  invalid 
credits  you  used. 

(2)  If  you  caused  the  credit  shortfall, 
you  may  be  subject  to  the  requirements 
of  §1051. 730(b)(6). 

§  1 051 .720    How  do  I  calculate  my  average 
emission  level  or  emission  credits? 

(a)  Calculate  your  average  emission 
level  for  each  type  of  recreational 
vehicle  or  engine  for  each  model  year 
according  to  the  following  equation  and 
round  it  to  the  nearest  tenth  of  a  g/km 
or  g/kW-hr.  Use  consistent  units 
throughout  the  calculation. 

(1)  Calculate  the  average  emission 
level  as: 


Emission  level  =  ^i FEL)  x(UL)  x( Production), 


/ 


^(Production),  x(UL), 


Where:  | 

FEL,  =  The  FEL  to  which  the  engine  family  is  certified. 

UL,  =  The  useful  life  of  the  engine  family. 

Production,  =  The  number  of  vehicles  in  the  engine  family. 

(2)  Use  production  pro)ections  for  initial  certification,  and  actual  production  volumes  to  determine  compliance  at 
the  end  of  the  model  year 

(b)  If  your  average  emission  level  is  below  the  average  standard,  calculate  credits  available  for  banking  according 
to  the  following  equation  and  round  them  td  thf  nearest  tenth  of  a  gram: 


Credit  =  [( .Average  standard  -  Emission  level  )]x 


^(Production),  x(UL), 


(c)  If  your  average  emission  level  is  above  thf  avprage  standard,  calculate  your  preliminary-  credit  deficit  according 
to  the  following  equation,  rounding  to  the  nearest  tenth  of  a  gram: 


Deficit  =  [(Emission  level  -  .Average  standard)] x 


^(Production),  x(UL), 
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§  1 051 .725    What  information  must  I  retain? 

(a)  Maintain  and  keep  five  types  of 
properly  organized  and  indexed  records 
for  each  group  and  for  each  emission 
family: 

(1)  Model  year  and  EPA  emission 
family. 
(2) 'pel. 

(3)  Useful  life. 

(4)  Projected  production  volume  for 
the  model  year. 

(5)  Actual  production  volume  for  the 
model  year. 

(b)  Keep  paper  records  of  this 
information  for  three  years  from  the  due 
date  for  the  end-of-year  report.  You  may 
use  any  additional  storage  formats  or 
media  if  you  like. 

(c)  Follow  §  1051.730  to  send  us  the 
information  you  must  keep. 

(d)  We  may  ask  you  to  keep  or  send 
other  information  necessan,'  to 
implement  this  subpart. 

§  1 051 .730    What  information  must  I 
report? 

(a)  Include  the  following  information 
in  vour  applications  for  certification: 


(1)  A  statement  that,  to  the  best  of 
your  belief,  you  will  not  have  a  negatn  e 
credit  balance  for  anv  type  of 
recreational  vehicle  or  engine  when  dU 
credits  are  calculated  Thi.s  mean.'-  that 
if  you  believe  that  your  average 
emission  le\el  will  be  above  the 
standard  (i.e..  that  you  will  have  a 
deficit  for  the  model  vear).  you  must 
have  banked  credits  (or  project  to  have 
traded  credits)  to  offset  the  deficit 

(2)  Detailed  calculations  of  projected 
emission  credits  (zero,  positive,  or 
negative)  based  on  production 
projections. 

(i)  If  you  project  a  credit  deficit,  state 
the  source  of  credits  needed  to  offset  the 
credit  deficit. 

(ii)  If  you  project  credits,  state 
whether  you  will  reser\  e  them  for 
banking  or  transfer  them. 

(b)  At  the  end  of  each  model  vear. 
send  an  end-of-vear  report 

(1)  Make  sure  your  report  int  ludes 
three  things: 

(i)  Calculate  in  detail  your  average 
emission  level  and  any  emission  credits 
(zero,  positive,  or  negative)  based  on 
actual  production  volumes. 


(ii)  If  your  average  emission  level  is 
abcne  the  allowable  rt\t'rH2<>  <:lHndard, 
state  the  soun  e  if  i  rt'Oii'-  iii't-  '.•   i  to 
!  iffset  the  I  ri'(iit  deficit. 

Ill,  If  \i'u:  ,i\frage  emission  level  is 
below  the  allowable  average  standard, 
state  whether  you  will  reserve  the 
credits  for  banking  or  transfer  them. 

(2)  Base  your  production  volumes  on 
the  point  of  first  retail  sale.  This  point 
is  called  the  final  product-purchase 
location 

(3)  Send  (uid  of-year  reports  to  the 
Designated  Officer  within  120  days  of 
the  end  of  the  model  year.  If  you  send 
reports  later,  you  are  violating  the  Clean 
Air  Act. 

(4)  if  you  generate  credits  for  banking 
and  you  do  not  send  your  end-of-year 
reports  within  120  days  after  the  end  of 
the  model  year,  you  may  not  use  or 
trade  the  credits  until  we  receive  and 
review  your  reports.  You  may  not  use 
projected  credits  pending  our  review. 

(5)  You  m<i\  (  orrect  errors  discovered 
in  vour  end-nf  year  report,  including 
errors  in  calculating  credits  according  to 
the  fnll{n\ing  table: 


If 


And  if 


Then  we 


(i)    Our   review    discovers    an    error    in     the  discovery  occurs  within  180  days  ^  restore  the  credits  for  your  use. 
your  end-of-year  report  that  increases        of  receipt, 
your  credit  balance.  i 


(ii)  You  discover  an  error  in  your  report     the  discover.'  occurs  within   18(1  davs     restore  the  t  redits  for  your  use. 
that  increases  your  credit  balance.  of  receipt. 


(iii)  We  or  you  discover  an  error  in  vour     the   discovers*    occurs    more   than    180     dn  not  restore  the  credits  for  your  use. 
report  that  increases  your  credit  bal-         days  after  receipt, 
ance. 


(iv)  We  discover  an  error  in  your  report     at  any  time  after  your  receipt 
that  reduces  vour  credit  balance. 


reduce  your  credit  balance. 


(6)  If  our  review  of  a  your  end-of  year- 
report  shows  a  negative  balance,  you 
may  buy  credits  to  bring  your  credit 
balance  to  zero.  But  you  must  buy  1.1 
credits  for  each  10  credit  needed.  If 
enough  credits  are  not  available  to  bring 
vour  credit  balance  to  zero,  we  may  void 
the  certificates  for  all  families  certified 
to  standards  above  the  allowable 
average. 

(c)  Within  90  days  of  any  credit  trade 
or  transfer,  you  must  send  the 
Designated  Officer  a  report  of  the  trade 
or  transfer  that  includes  three  types  of 
information: 

(1)  The  corporate  names  of  the  buyer, 
seller,  and  any  brokers. 

(2)  Information  about  the  credits  that 
depends  on  whether  you  trade  or 
transfer  them. 

(i)  For  trades,  describe  the  banked 
credits  being  traded. 


(ii)  For  transfers,  calculate  the  credits 
in  detail  and  identify  the  source  or  use 
of  the  credits 

(3)  Copies  of  contracts  related  to 
credit  trading  or  transfer  from  the  buver 
seller,  and  broker,  as  applicable 

(d)  Include  in  each  report  a  statement 
certifying  the  accuracy  and  authenticity 
of  its  contents 

(e)  We  may  void  a  certificate  of 
conformity  for  any  emission  farailv  if 
vou  do  not  keep  the  records  this  sec  luni 
requires  or  give  us  the  information 
when  we  ask  for  it 

Subpart  I — Definttlons  and  Other 
Refarence  Information 

§  1 051 .801    What  definitions  appty  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  appiv  to  all 


ibpart^ 


ilc^^  \\.  note  otiierwi.se.  All 


und>fnit'(i  t<  nil-  ti  a  ve  the  meaning  the 
.■\(  1  givps  ti  tl^icm.  The  definitions 

fllll(IV\ 

.■\(  t  mcan^  the  (  JtMii  .Xir  Act,  as 
am'nided,  4^  I"  S  (     7401  et  seq. 

Adjustahie  parameter  means  any 
(ievice.  system,  or  element  of  design  that 

snmt>iint'  (  an  adius!  (including  those 
uiiK  h  art'  .liffic  lilt  t(i  access)  and  that, 
if  adjusted,  ma\  atfin  t  mii^sions  or 
engine  performaiK  •■  dii.niit:  f^mission 
testing  or  normal  in  u'-i^  <  in'ration. 

Af1ertrf-(itnu-:>:  iiit'.uj-  .-•■..iting  to  any 
system,  (nmpun<'ij!   'ti  tci  tinology 
mounted  dnun'-trt-.tni  nt  ttii-  fx.haust 
valve  or  exhdu^t  yt-ri  \s  hnsc  dt-sign 
function  is  tci  rcdui  c  cxtiaust  emissions. 

All-terrnm  vt'hu  if-  nit'.iii'-  a  iii'iirn.id 
\ehicle  with  three  nr  innri   wheels  and 
a  seat  designed  for  (>[)eratii(n  over  rough 
terrain  and  intentied  (inni.iril\  fur 


I 
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transportation.  This  includes  both  land- 
based  and  amphibious  vehicles. 

Auxiliary  emission-control  device 
means  any  element  of  design  that  senses 
temperature,  engine  rpm,  motive  speed, 
transmission  gear,  atmospheric 
pressure,  manifold  pressure  or  vacuum. 
or  any  other  parameter  to  activate, 
modulate,  delay,  or  deactivate  the 
operation  of  any  part  of  the  emission- 
control  system.  This  also  includes  any 
other  feature  that  causes  in-use 
emissions  to  be  higher  than  those 
measured  under  test  conditions,  except 
as  we  allow  under  this  part. 

Broker  means  any  entity  that 
facilitates  a  trade  of  emission  credits 
between  a  buyer  and  seller. 

Calibration  means  the  set  of 
specifications  and  tolerances  specific  to 
a  particular  design,  version,  or 
application  of  a  component  or  assembly 
capable  of  functionally  describing  its 
operation  over  its  working  range. 

Certification  means  obtaining  a 
certificate  of  conformity  for  an  engine 
family  that  complies  with  the  emission 
standards  and  requirements  in  this  part 

Compression-ignition  means  relating 
to  a  type  of  reciprocating,  internal- 
combustion  engine  that  is  not  a  spark- 
ignition  engine. 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  part  of  the  engine  crankcase's 
ventilation  or  lubrication  systems  The 
crankcase  is  the  housing  for  the 
crankshaft  and  other  related  internal 
parts. 

Designated  Officer  means  the 
Manager,  Engine  Compliance  Program.-, 
Group  (6403-1).  LIS.  Environmental 
Protection  Agency.  1200  Pennsvlvania 
Ave..  Washington.  DC  20460 

Emission-control  system  means  anv 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  regulated 
emissions  from  a  vehicle. 

Emission-data  vehicle  means  a 
vehicle  or  engine  that  is  tested  for 
certification. 

Emission-related  maintenance  means 
maintenance  that  substantially  affects 
emissions  or  is  likely  to  substantiallv 
affect  emissions  deterioration. 

Engine  family  means  a  group  of 
vehicles  with  similar  emission 
characteristics,  as  specified  in 
§1051.230 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s).  including  the 
fuel  tank,  fuel  tank  cap.  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  components,  and  all  fuel- 
system  vents. 


Good  engineering  judgment  has  the 
meaning  we  oivp  it  in  tj  1068.5  of  this 
chapter 

Hydrocarbon  (HCl  means  the 
hydrocarbon  group  on  which  the 
emission  standards  are  based  for  each 
fuel  type.  For  gasoline-  and  LPG-fueled 
engines,  HC;  means  total  hydrocarbon 
(THC).  For  natural  gas-fueled  engines, 
HC  means  nonmethane  hydrocarbon 
(NMHC).  For  alcohol-fueled  engines.  HC 
means  total  hvdrocarbon  equivalent 
(THCE). 

Identification  number  means  a  unique 
specification  (for  example,  model 
number/serial  number  combination) 
that  allows  someone  to  distinguish  a 
particular  vehicle  or  engine  from  other 
similar  vehicle  or  engines. 

Manufacturfr  has  the  meaning  given 
in  section  216(1)  of  the  Act.  In  general, 
this  term  includes  any  person  who 
manufactures  a  vehicle  or  engine  for 
sale  in  the  United  States  or  otherwise 
introduces  a  new  vehicle  or  engine  into 
commerce  in  the  United  States.  This 
includes  importers. 

Maximum  test  torque  means  the 
torque  output  observed  with  the 
maximum  fueling  rate  possible  at  a 
given  speed. 

Model  year  means  one  of  the 
following  things: 

(1)  For  freshlv  manufactured  vehicles 
or  engines  (see  definition  of  "new" 
paragraph  (1)).  model  year  means  one  of 
the  following: 

(i)  Calendar  year 

(ii)  Your  annual  new  model 
production  period  if  it  is  different  than 
the  calendar  year.  This  must  include 
fanuary  1  of  the  calendar  year  for  which 
the  model  year  is  named.  It  may  not 
begin  before  )anuary  2  of  the  previous 
calendar  year  and  it  must  end  by 
December  31  of  the  named  calendar 
year 

(2)  For  a  vehicle  or  engine  that  is 
converted  to  a  nonroad  vehicle  or 
engine  after  being  placed  into  service  in 
a  motor  vehicle,  model  year  means  the 
calendar  year  in  which  the  vehicle  or 
engine  was  originally  produced  (see 
definition  of  "new"  paragraph  (2)). 

(3)  For  a  nonroad  vehicle  excluded 
under  ^  1051  5  that  is  later  converted  to 
operate  in  an  application  that  is  not 
excluded,  model  vear  means  the 
calendar  year  in  which  the  vehicle  was 
originally  produced  (see  definition  of 
"new"  paragraph  (3)) 

(4)  For  engines  that  are  not  freshly 
manufactured  but  are  installed  in  new 
nonroad  vehicle,  model  year  means  the 
calendar  year  in  which  the  engine  is 
installed  in  the  new  nonroad  vehicle 
(see  definition  of  "new"  paragraph  (4)). 

(5)  For  a  vehicle  or  engine  modified 
by  an  importer  (not  the  original 


manufacturer)  who  has  a-certificate  of 
conformity  for  the  imported  vehicle  or 
engine  (see  definition  of  "new" 
paragraph  (5)).  model  year  means  one  of 
the  following: 

(i)  The  calendar  year  in  which  the 
importer  finishes  modifying  and 
labeling  the  vehicle  or  engine. 

(ii)  Your  aimual  production  period  for 
producing  vehicles  or  engines  if  it  is 
different  than  the  calendar  year;  follow 
the  guidelines  in  paragraph  (l)(ii)  of  this 
definition. 

(6)  For  a  vehicle  or  engine  you  import 
that  does  not  meet  the  criteria  in 
paragraphs  (1)  through  (5)  of  the 
definition  of  "new"  model  year  means 
the  calendar  year  in  which  the 
manufacturer  completed  the  original 
assembly  of  the  vehicle  or  engine.  In 
general,  this  applies  to  used  equipment 
that  you  import  without  conversion  or 
major  modification. 

Motor  vehicle  has  the  meaning  we 
give  in  §  85.1703(a)  of  this  chapter.  In 
general,  motor  vehicle  means  a  self- 
propelled  vehicle  that  can  transport  one 
or  more  people  or  any  material,  but  does 
not  include  any  of  the  following: 

(1)  Vehicles  having  a  maximum 
ground  speed  over  level,  paved  surfaces 
no  higher  than  40  km  per  hour  (25  miles 
per  hour). 

(2)  Vehicles  that  lack  features  usually 
needed  for  safe,  practical  use  on  streets 
or  highways — for  example,  safety 
features  required  by  law.  a  reverse  gear 
(except  for  motorcycles),  or  a 
differential. 

(3)  Vehicles  whose  operation  on 
streets  or  highways  would  be  unsafe, 
impractical,  or  highly  unlikely. 
Examples  are  vehicles  with  tracks 
instead  of  wheels,  very  large  size,  or 
features  associated  with  military 
vehicles,  such  as  armor  or  weaporuy. 

New  means  relating  to  any  of  the 
following  vehicles  or  engines: 

( 1 )  A  freshly  manufactured  engine  or 
vehicle  for  which  the  ultimate  buyer  has 
never  received  the  equitable  or  legal 
title.  The  vehicle  or  engine  is  no  longer 
new  when  the  ultimate  buyer  receives 
this  title  or  the  product  is  placed  into 
service,  whichever  comes  first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine  that  is  later 
intended  to  be  used  in  a  piece  of 
nonroad  equipment.  The  engine  is  no 
longer  new  when  it  is  placed  into 
noiu'oad  service. 

(3)  A  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 
application  we  extlude  under  §  1051.5, 
where  that  engine  is  installed  in  a  piece 
of  equipment  for  which  these  exclusions 
do  not  apply.  The  engine  is  no  longer 
new  when  it  is  placed  into  nonroad 
service. 
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(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  new  nonroad  equipment. 
The  engine  is  no  longer  new  when  the 
ultimate  buyer  receives  a  title  for  the 
equipment  or  the  product  is  placed  into 
service,  whichever  comes  first. 

(5)  An  imported  nonroad  vehicle  or 
engine  covered  by  a  certificate  of 
conformity  issued  under  this  part, 
where  someone  other  than  the  original 
manufacturer  modifies  the  vehicle  or 
engine  after  its  initial  assembly  and 
holds  the  certificate.  The  vehicle  or 
engine  is  no  longer  new  when  it  is 
placed  into  nonroad  service. 

(6)  An  imported  noiu-oad  vehicle  or 
engine  that  is  not  covered  by  a 
certificate  of  conformity  issued  under 
this  part  at  the  time  of  importation. 

New  nonroad  equipment  means  either 
of  the  following  things: 

(1)  A  nonroad  vehicle  or  other  piece 
of  equipment  for  which  the  ultimate 
buyer  has  never  received  the  equitable 
or  legal  title.  The  product  is  no  longer 
new  when  the  ultimate  buyer  receives 
this  title  or  the  product  is  placed  into 
service,  whichever  comes  first. 

(2)  An  imported  nonroad  piece  of 
equipment  with  a  vehicle  or  engine  not 
covered  by  a  certificate  of  conformity 
issued  under  this  part  at  the  time  of 
importation  and  manufactured  after  the 
date  for  applying  the  requirements  of 
this  part. 

Noncompliant  vehicle  or  engine 
means  a  vehicle  or  engine  that  was 
originally  covered  by  a  certificate  of 
conformity,  but  is  not  in  the  certified 
configuration  or  otherwise  does  not 
comply  with  the  conditions  of  the 
certificate. 

Nonconforming  vehicle  or  engine 
means  a  vehicle  or  engine  not  covered 
by  a  certificate  of  conformity  that  would 
otherwise  be  subject  to  emission 
standards. 

Nonmethane  hydrocarbon  means  the 
difference  between  the  emitted  mass  of 
total  hydrocarbons  and  the  emitted  mass 
of  methane. 

Nonroad  means  relating  to  nonroad 
vehicle  or  engines. 

Nonroad  engine  has  the  meaning 
given  in  §  1068.25  of  this  chapter.  In 
general  this  means  all  internal- 
combustion  engines  except  motor 
vehicle  engines,  stationary  engines,  or 
engines  used  solely  for  competition. 
This  part  only  applies  to  nonroad 
engines  that  are  used  in  snowraobiles, 
off-highway  motorcycles,  and  ATVs  (see 
§1051,5).  ' 

Off-highway  motorcycle  means  a  two- 
wheeled  vehicle  with  a  nonroad  engine 
and  a  seat  (excluding  marine  vessels 


and  aircraft).  Note:  highway  motorcycles 
are  regulated  under  40  CFR  pari  86. 

Oxides  of  nitrogen  means  nitric  oxide 
(NO)  and  nitrogen  dioxide  (NO.) 
Oxides  of  nitrogen  are  expressed 
quantitatively  as  if  the  NO  were  in  the 
form  of  NO;  (assume  a  molecular  wcighl 
for  oxides  of  nitrogen  equivalent  to  that 
of  NO:). 

Phase  1  means  relating  to  Phase  1 
standards  of  §1051.101  or  ^  1051  103. 

Phase  2  means  relating  to  Pha.se  2 
standards  of  §  1051,101  or  ^  1051  103 

Physically  adjustable  range  means  the 
entire  range  over  which  an  engine 
parameter  can  be  adjusted,  except  a.s 
modified  by  §1051.1 15(c) 

Placed  into  sen'ice  mean.s  used  fdr  its 
intended  purpo.se 

Recreational  mean.<i.  for  purposes  of 
this  part,  relating  to  snowmobiles,  all- 
terrain  vehicles,  and  off-highway 
motorcycles  we  regulate  under  this  part. 
Note  that  40  CFR  part  W  applies  to 
other  recreational  vehicles 

Revoke  means  to  discontinue  the 
certificate  for  an  engine  family  if  we 
revoke  a  certificate,  you  must  apply  for 
a  new  certificate  before  continuing  to 
produce  the  affected  vehicles  or 
engines.  This  does  not  apply  to  vehicles 
or  engines  you  no  longer  possess 

Round  means  to  round  numbers 
according  to  ASTM  E29-93a.  which  is 
incorporated  by  reference  (see 
§  1051.810),  unless  otherwise  specified 

Scheduled  mamtenance  means 
adjusting,  repairing,  removing, 
disassembling,  cleaning,  or  replacing 
components  or  systems  that  is 
periodically  needed  to  keep  a  pari  from 
failing  or  malfunctioning.  It  also  mav 
mean  actions  you  expect  are  necessary 
to  correct  an  overt  indication  of  failure 
or  malfunction  for  which  periodic 
maintenance  is  not  appropriate 

Small-volume  manufacturer  means: 

(1)  For  motorcycles  and  ATVs,  a 
manufacturer  with  U.S. -directed 
production  of  fewer  than  5,000  off-road 
motorcycles  and  ATVs  (combined 
number)  in  2001.  For  manufacturers 
owned  by  a  parent  company,  the  limit 
applies  to  the  production  of  the  parent 
company  and  all  of  its  subsidiaries 

(2)  For  snowmobiles,  a  manufacturer 
with  annual  U.S.  directed  production  of 
fewer  than  300  snowmobiles  in  2001. 
For  manufacturers  owned  by  a  parent 
company,  the  limit  applies  to  the 
production  of  the  parent  company  and 
all  of  its  subsidiaries. 

Snowmobile  means  a  vehicle  designed 
to  operate  outdoors  only  over  snow- 
covered  ground,  with  a  maximum  width 
of  1.5  meters  or  less. 

Spark-ignition  means  relating  to  a 
type  of  engine  with  a  spark  plug  (or 
other  sparking  device)  and  with 


operating  characteristics  significantly 

similar  to  the  theoretic;al  Otto 
combustion  cycle.  Spark-ignition 
engines  usually  use  a  throttle  to  regulate 
intake  air  flow  to  control  power  during 
normal  ofjeration. 

Stnichiometn'  means  the  proportion 
of  a  mixture  of  air  and  fuel  such  that  the 
fuel  is  fully  oxidized  with  no  remaining 
oxygen  For  example,  stoichiometric 
combustion  in  gasoline  engines 
typically  occurs  at  an  air-fuel  mass  ratio 
of  about  14.7 

Suspend  means  to  temporarily 
discontinue  the  certificate  for  an  engine 
familv  If  we  sus[)end  a  certificate,  you 
may  not  sell  vehicles  or  engines  from 
that  engine  family  unless  we  reinstate 
the  certificate  or  approve  a  new  one. 

Test  snmp/e  me,in^  thr  ;  i  ;:>"  tion  of 
vehicles  or  engine^  siMn  f-a  liuin  the 
population  of  dii  fiie;!!*  family  for 
emission  testing. 

Test  vehicle  or  engine  means  a  vehicle 
or  engine  in  a  test  sample. 

Total  hydrocarbon  means  the 
combined  mass  organic  compounds 
measured  by  our  total  hydrocarbon  test 
procedure,  expressed  as  a  hydrocarbon 
with  d  h\(ir<»gen-to-carbon  mass  ratio  of 
185  1 

Total  hvdrtH  (irbon  equivalent  means 
the  sum  of  the  (  arhiin  mass 
ccmtributions  of  nmi-oxygenated 
hydrocarbons,  alcohols  and  aldehydes, 
nr  other  organic  compounds  that  are 
measured  separatei\  as  contained  in  a 
gas  sample,  expressed  as  petroleum- 
fueled  engine  hydrocarbons.  The 
hvdrogen-to-carbon  ratio  of  the 
equivalent  hydrocarbon  is  1.85:1. 

I  Ittmatt  buyer  means  ultimate 
purchaser. 

Ultimate  purchaser  means,  with 
respect  to  any  new  vehicle  or  engine. 
the  first  person  who  in  good  faith 
purchases  sut  h  vehicle  or  engine  for 
purposes  other  than  resale. 

I  'nited  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Purrli   H/      'in 
Commonwealth  of  the  .Nurt.'ii.'rii  Mariana 
Islands.  Guam.  American  Samoa,  the 
I'  S  Virgin  Islands  and  the  Trust 
TemtoPv'  of  the  Pat  ific  Islands. 

( '  S  -directed  production  means  the 
number  of  vehicle  units,  subject  to  the 
requirements  of  this  part,  produced  by 
a  manufacturer  (and''or  imporlerll  fi>r 
which  the  manufacturer  has  a 
reasonable  assurance  that  sale  was  or 
will  be  made  to  ultimate  hu\ers  in  the 
I'nites  States 

I'seful  hfe  mfcin^  the  pernxi  dunnt; 
which  the  vehicle  is  designed  tr 
properly  function  in  terms  of  reliability 
and  fuel  consumption  without  being 
remanufactun'd   spe<  ified  as  a  numkwr 
of  hours  of  operation  or  calendar  years. 
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It  is  the  period  during  which  a  new 
vehicle  is  required  to  comply  with  all 
applicable  emission  standards 

Void  means  to  invalidate  a  certificate 
or  an  exemption.  If  we  void  a  certificate, 
all  the  vehicles  produced  under  that 
engine  family  for  that  model  year  are 
considered  noncompliant,  and  you  are 
liable  for  each  vehicle  produced  under 
the  certificate  and  may  face  civil  or 
criminal  penalties  or  both.  If  we  void  an 
exemption,  all  the  vehicles  produced 
under  that  exemption  are  considered 
uncertified  (or  nonconforming),  and  vou 
are  liable  for  each  vehicle  produced 
under  the  exemption  and  may  face  civil 
or  criminal  penalties  or  both.  You  mav 
not  produce  any  additional  vehicles 
using  the  voided  exemption. 

§1051.805    What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 

'C     degrees  Celsius, 

.^STM     American  Societv  for  Testing  and 

Materials 
.\TV     all-terrain  vehicle. 
CO     cubic  centimeters 
CO    carbon  monoxide 
CO;     carbon  dioxide 
EPA     Environmental  Protection  .\gency. 
g/kW-hr     grams  per  kilowatt-hour 
LPG     liquefied  petroleum  gas, 
m     meters 

mm  Hg     millimeters  of  mercurv 
NMHC     nonmethane  hydrocarbons 
NOx     oxides  of  nitrogen  (NO  and  NOj, 
rpm     revolutions  per  minute 
SA£     Society  of  Automotive  Engineers 
SI     spark-ignition 
THC     total  hydrocarbon 
TUCE     total  hydrocarbon  equivalent. 
use.     United  States  Code 

§1051.810    What  materials  does  this  part 
raiference? 

We  have  incorporated  by  reference 
the  documents  listed  in  this  section. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  prescribed  in  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Anyone  may  inspect  copies 
at  U.S.  EPA,  OAR.  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW.,  Washington,  DC  20460  or 
Office  of  the  Federal  Register,  800  N 
Capitol  St..  NW..  7th  Floor,  Suite  700, 
Washington.  DC. 

(a)  ASTM  material  Table  1  of 
§  1051.810  lists  material  from  the 
American  Society  for  Testing  and 
Materials  that  we  have  incorporated  bv 
reference.  The  first  column  lists  the 
number  and  name  of  the  material  The 
second  column  lists  the  sections  of  this 
part  where  we  reference  it.  The  second 
column  is  for  information  only  and  may 
not  include  all  locations.  Anyone  mav 
receive  copies  of  these  materials  from 
American  Society  for  Testing  and 


Materials.  1916  Race  St.,  Philadelphia. 
PA  1910.3  Tablp  1  follows: 

Table  1  of  §1051.810.— ASTM 
Materials 


Document  No.  and 
name 


Part  1051  reference 


ASTM  E29-93a, 
Standard  Practice 
for  Using  Signifi- 
cant Digits  in  Test 
Data  to  Determine 
Conformance  with 
Specifications 


1051  240.  1051  315, 
1051  345. 
1051  410. 
1051  415 


(b)  ISO  material.  [Reserved) 

§1051.815    How  should  I  request  EPA  to 
keep  my  information  confidential? 

(a)  Clearlv  show  what  you  consider 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  some  other 
method  We  will  store  vour  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2. 

(b)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it. 

(c)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in  §  2.204  of 
this  chapter, 

§  1 051 .820    How  do  I  request  a  public 
hearing? 

(a)  File  a  request  for  a  hearing  with 
the  Designated  Officer  within  15  days  of 
a  decision  to  deny,  suspend,  revoke,  or 
void  your  certificate.  If  you  ask  later,  we 
may  give  you  a  hearing  for  good  cause, 
but  we  do  not  have  to 

(b)  Include  the  following  in  your 
request  for  a  public  hearing: 

(1)  State  which  engine  family  is 
involved 

(2)  State  the  issues  you  intend  to 
raise  We  may  limit  these  issues,  as 
described  elsewhere  in  this  part. 

(3)  Summarize  the  evidence 
supporting  your  position  and  state  why 
you  believe  this  evidence  justifies 
granting  or  reinstating  the  certificate. 

(c)  We  will  hold  the  hearing  as 
described  in  40  CFR  part  1068,  subpart 
F. 

PART  1065— TEST  PRCXIEDURES  AND 
EQUIPMENT 

Subpart  A — Applicability  and  General 
Provisions 

.Set 

1065  1  Applicability. 

lOfiT  T  Overview  of  test  procedures. 

1065  10    Other  test  procedures. 


1065.15     Engine  testing. 

1065.20     Limits  for  test  conditions. 

Subpart  B — Equipment  and  Analyzers 

1065.101     Overview  [Reserved] 
1065.105     Dynamometer  and  engine 

equipment  specifications. 
1065.1 10     Exhaust  gas  sampling  system: 

spark-ignition  (SI)  engines. 
1065.115     Exhaust  gas  sampling  system; 

compression-ignition  |CI)  engines. 

[Reserved! 
1065.120     Analyzers  [overview/general 

response  characteristics). 
1065.125     Hydrocarbon  analyzers. 
1065.130     NOx  analyzers. 
1065.135     CO  and  CO:  analyzers. 
1065.140     Smokemeters.  [Reserved] 
1065.145     Flowmeters. 

Subpart  C— Test  Fuels  and  Analytical 
Gases 

1065.201     General  requirements  for  test 

fuels. 
1065.205     Test  fuel  specifications  for 

distillate  diesel  fuel.  [Reserved] 
1065.210    Test  fuel  specifications  for 

gasoline. 
1065.215     Test  fuel  specifications  for  natural 

gas. 
1065.220    Test  fuel  specifications  for 

liquefied  petroleum  gas. 
1065.240     Lubricating  oils. 
1065.250     .Analytical  gases. 

Subpart  D — Analyzer  and  Equipment 
Calibrations 

1065.301     Overview. 
1065.305     Torque  calibration, 

Sutipart  E — Engine  Preparation  and  Service 
Accumulation 

1065.405    Preparing  and  servicing  a  test 

engine. 
1065  410    Service  limits  for  stabilized  test 

engines. 
1065.420     Durability  demonstration. 

Subpart  F — Running  an  Emission  Test 

1065.500    Overview  of  the  engine 
dynamometer  test  procedures. 

1065.510     Engine  mapping  procedures. 

1065.515    Transient  test  cycle  generation. 

1065.520    Engine  starting,  restarting,  and 
shutdown. 

1065.525    Engine  dynamometer  test  run. 

1065.530    Test  cycle  validation  criteria. 

Subpart  G — Data  Analysis  and  Calculations 

1065.601  Overview. 

1065.605  Required  records. 

1065.610  Bag  sample  analysis. 

1065.615  Bag  sample  calculations. 

Subpart  H— Particulate  Measurements 
[Reserved] 

Subpart  I— Testing  With  Oxygenated  Fuels 
[Reserved] 

Subpart  J— Field  Testing 

1065.901     Applicability, 
1065.905     General  provisions. 
1065.910    Measurement  accuracy  and 

precision. 
1065.915     Equipment  specifications  for  SI 

engines. 
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1065.920     Equipment  setup  and  test  run  for 

SI  engines. 
1065.925     Calculations. 
1065.9,10     Specifications  for  mass  air  flow 

sensors, 
1065.935     Specifications  for  THC  analyzers 
1065.940     Specifications  for  NOx  and  air/ 

fuel  sensors. 
1065.945     Specifications  for  CO  analyzers. 
1065.950     Specifications  for  speed  and 

torque  measurement. 

Subpart  K — Definitions  and  Other 
Reference  Information 

1065.1000     Definitions 

1065,1005     Symbols,  acronyms,  and 

abbreviations 
1065.1010     Reference  materials 
1065.1015     Confidential  information. 

Authority:  42  I'S  C   7401-7671(q) 

Subpart  A — Applicability  and  General 
Provisions 

§1065.1     Applicability. 

(a)  This  part  describes  the  procedures 
that  apply  to  testing  that  we  require  for 
the  following  engines  or  for  equipment 
using  the  following  engines: 

(1)  Large  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  part 
1048. 

(2)  Snowmobiles,  all-terrain  vehicles, 
and  off-highway  motorcycles  we 
regulate  under  40  CFR  part  1051, 

(b)  This  part  does  not  apply  to  any  of 
the  following  engine  or  vehicle 
categories: 

(1)  Light-duty  highway  vehicles  (see 
40  CFR  part  86). 

(2)  Heavy-duty  highway  Otto-cycle 
engines  (see  40  CFR  part  86). 

(3)  Heavy-duty  highway  diesel 
engines  (see  40  CFR  part  86). 

(4)  Aircraft  engines  (see  40  CFR  part 
87). 

(5)  Locomotive  engines  (see  40  CFR 
part  92). 

(6)  Land-based  nonroad  die.sel  engines 
(see  40  CFR  part  89). 

(7)  General  marine  engines  (see  40 
CFR  parts  89  and  94). 

(8)  Marine  outboard  and  personal 
watercraft  engines  (see  40  CFR  part  91). 

(9)  Small  nonroad  spark-ignition 
engines  (see  40  CFR  part  90). 

(c)  This  part  is  addressed  to  you  as  an 
engine  manufacturer,  but  it  applies 
equally  to  anyone  who  does  testing  for 
you,  and  to  us  when  we  conduct  testing 
to  determine  if  you  comply  with  the 
applicable  emission  standards 

(d)  Follow  the  provisions  of  the 
standard-setting  part  if  they  are  different 
than  any  of  the  provisions  in  this  part. 

(e)  For  equipment  subject  to  this  part 
and  regulated  under  equipment-based 
standards,  interpret  the  term  "engine" 
in  this  part  to  include  equipment  (see  40 
CFR  1068.25). 


§1065.5    Overview  of  test  procedures. 

(a)  Some  of  the  provisions  of  this  pari 
do  not  apply  to  all  types  of  engines  For 
example,  measurement  of  particulate 
matter  is  not  generally  required  for 
spark-ignition  engines.  See  the 
standard-setting  part  to  determine 
which  provisions  in  this  part  mav  nit 
apply.  Before  using  the  procedures  m 
this  part,  you  should  see  the  standard 
setting  part  to  answer  at  least  the 
following  questions: 

(1)  How  should  I  warm  up  the  test 
engine  before  measuring  emissions?  Do 
1  need  to  measure  cold-start  emissions 
during  this  warm-up  segment  nf  the 
duty  cycle ' 

(2)  Do  I  need  to  measure  emissions 
while  the  hot-stabilized  engine  operates 
over  a  transient  schedule-' 

(3)  Which  speed  and  load  points 
should  I  include  for  the  steady-state 
segment  of  the  duty  cvcle'^ 

(4)  Which  exhaust  constituents  (io  I 
need  to  measure' 

(5)  Are  there  applicable  emission 
standards  that  affect  the  limits  on 
engine  operation  and  ambient 
conditions'' 

(6)  Do  emission  standards  apply  to 
field  testing  under  normal  operation'' 

(7)  Does  testing  require  hill-flow 
dilute  sampling'  Is  raw  sampling 
acceptable'  Is  partial-flow  dilute 
sampling  acceptable' 

(8)  Do  any  unique  specifirations 
apply  for  test  fuels'' 

(9)  What  maintenance  steps  ma\  I 
plan  to  do  before  or  between  tests  on  an 
emission-data  engine? 

(10)  Are  there  any  unique 
requirements  related  to  stabilizing 
emission  levels  on  a  new  engine? 

(11)  Are  there  any  unique 
requirements  related  to  testing 
conditions,  such  as  ambient 
temperatures  or  pressures' 

(b)  The  following  table  shows  how 
this  part  divides  testing  spec  ifiration'^ 
into  subparts: 


Subpart 

This  sutjpart  descnbes 

Subpart  A  

General  provisions  tor  test 
procedures 

Subpart  B  

Equipment  tof  pertormmg 

tests. 

Subpart  C 

Fuels  and  analytical  gases 
tor  performing  the  tests 

Subpart  D 

How  to  calibrate  test  equip- 
ment. 

Subpart  E 

How  to  prepare  engines  tor 
testing,  including  service 
accumulation 

Subpart  F  

How  to  do  an  emission  test 

Subpart     ,        i   This  subpa'"  lescnbes 

Subpart  G  

How  to  calculate  emisston 
levels  tron-:  measured 
data 

Subpart  H 

How  to  measure  particulate 
emissions. 

Subpart 


Subpari  J 


Subpai  K 


How  to  measure  emissions 
from  engines  fueled  with 
an  oxygenated  fuel  such 
as  methanol  or  ethanol 


How  to  do  field  testing  of  in- 
use  vehicles  and  equip- 
ment. 


Definitions  abbreviations. 
and  other  reference  infor- 
mation that  applies  to 
emission  testing 


§1066.10     Other  test  procedures. 

Id)  Your  testing.  These  test  procedures 
apply  for  all  testing  that  you  do  to  show 
compliance  with  emission  standards, 
with  a  few  exceptions  listed  in  this 
section. 

(b)  Our  testing.  These  test  procedures 
generally  apply  for  testing  that  we  do  to 
determine  if  your  engines  comply  with 
applicable  emission  standards.  We  may 
conduct  other  testing  as  allowed  by  the 
Act. 

(c)  Exceptions.  You  may  be  allowed  or 
required  to  use  test  procedures  other 


thanth 


osc  ^pei  i:ic'i 


i  IV.  this  part  in  the 


fnllnwini;  i  H'-r^ 

1    The  test  prill  edures  in  this  part  are 
intended  to  produce  emission 
measurements  equivalent  to  those  that 
would  result  from  measuring  emissions 
during  in-use  operation  using  the  same 
engine  i  onfiguration  installed  in  a  piece 
of  ecjuipment.  If  good  engineering 
judgment  indicates  that  use  of  the 
procedures  in  this  part  for  an  engine 
would  result  in  measurements  that  are 
not  rcpresentati\  e  of  in-use  operation  of 
that  engine  \nu  must  notif>'  us.  If  we 
determine  that  using  these  procedures 
would  result  m  measurements  that  are 
signifiranth  unrepresentative  and  that 
changes  til  the  procedures  will  result  in 
mil  lepr.Miiiutive  measurements  that 
,i     11  !  iiri  riM-i  the  stringency  of 
.  iiiisMi  11  -!,tii  i.irds,  we  will  specif\' 
{  hanue^  t  :  the  procedures.  In  your 
notifuatiun  to  us.  you  should 
recommend  specific  changes  you  think 
are  necessary. 

(2)  You  may  ask  to  use  emission  data 
collected  using  other  test  procedures, 
such  as  those  of  the  California  Air 
Resources  Board  or  the  International 
Oruani/.itii'ii  fur  st.mdardization.  We 
will  dlli'Ns  !!ii^  niii\  if  you  show  us  that 
these  data  are  equivalent  to  data 
inllerted  limine  nur  test  procedures. 
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(3)  You  may  ask  to  use  alternate 
procedures  that  produce  measurements 
equivalent  to  those  obtained  using  the 
specified  procedures  In  this  case,  send 
us  a  WTitten  request  showing  that  your 
alternate  procedures  are  equivalent  to 
the  test  procedures  of  this  part   If  vnu 
prove  to  us  that  the  procedures  are 
equivalent,  we  will  allow  vou  to  use 
them.  You  may  not  use  alternate 
procedures  until  we  approve  them. 
(Note:  We  may  issue  broad  approval  to 
all  manufacturers  for  a  specific  change 
in  the  test  procedures  that  allows  vnu  to 
use  the  alternate  procedure  without 
additional  approval  ) 

(4)  You  may  ask  to  use  special  test 
procedures  if  your  engine  cannot  be 
tested  using  the  specified  test 
procedures  (for  example,  it  is  incapable 
of  operating  on  the  specified  transient 
cycle).  In  this  case,  send  us  a  written 
request  showing  that  you  cannot 
satisfactorily  test  your  engines  using  the 
test  procedures  of  this  part  We  will 
allow  you  to  use  special  test  procedures 
if  we  determine  that  they  would 
produce  emission  measurements  that 
are  representative  of  those  that  would 
result  from  measuring  emissions  during 
in-use  operation  You  may  not  use 
special  procedures  until  we  approve 
them. 

(5)  Other  parts  in  this  chapter  iie,.  the 
parts  that  define  emission  standards  for 
your  engines)  may  contain  other 
specifications  for  test  procedures  that 
apply  for  your  engines  In  cases  where 

it  is  not  possible  to  comply  with  both 
the  test  procedures  in  those  parts  and 
the  test  procedures  in  this  part,  vou 
must  comply  with  the  test  procedures 
specified  in  the  standard-setting  part 
Those  other  parts  may  also  allow  vou  to 
deviate  from  the  test  procedures  of  this 
part  for  other  reasons. 


§1065.15     Engine  testing. 

(a)  This  part  describes  the  procedures 
for  performing  exhaust  emission  tests  on 
engines  that  must  meet  emission 
standards. 

fb)  Testing  generally  consists  of 
engine  operation  on  a  laboratory 
dvnamometer  over  a  prescribed 
sequence,  (Subpart  [  of  this  part 
contains  provisions  for  in-use  testing  of 
engines  installed  in  vehicles  or 
equipment  )  You  need  to  sample  and 
analyze  the  exhaust  gases  generated 
during  engine  operation  to  determine 
the  concentration  of  the  regulated 
pollutants, 

(c)  Concentrations  are  converted  into 
units  of  grams  of  pollutant  per  kilowatt- 
hour  (g/kW-hr)  for  comparison  with  the 
emission  standards  that  apply. 

§  1 065.20    Limits  for  test  conditions. 

(a)  Unless  specified  elsewhere  in  this 
chapter,  you  may  conduct  tests  to 
determine  compliance  with  duty-cycle 
emission  standards  at  ambient 
temperatures  from  20'  C  (68'  F)  to  30'' 
C  (86    F),  ambient  pressures  from  600 
mm  Hg  to  775  mm  Hg.  and  at  any 
ambient  huiiiiditv  level. 

(b)  Testing  conducted  to  determine 
compliance  with  not-to-exceed 
standards  mav  be  conducted  at  ambient 
conditions  specified  in  the  standard- 
setting  part, 

(c)  For  laboratory  engine  testing,  vou 
may  heat  and/or  dehumidify  the 
dilution  air  before  it  enters  the  CVS, 

(d)  For  laboratory  engine  testing,  if  the 
barometric  pressure  observed  during  the 
generation  of  the  maximum  torque 
curve  changes  by  more  than  25  mm  Hg 
from  the  value  measured  at  the 
beginning  of  the  map.  you  must  remap 
the  t'ngine.  To  have  a  valid  test,  the 
average  barometric  pressure  observed 


during  the  exhaust  emission  test  must 
be  within  25  mm  Hg  of  the  average 
observed  during  the  maximum  torque 
curve  generation. 

Subpart  B — Equipment  and  Analyzers 

§1065.101    Overview.  [Reserved] 

§1065.105    Dynamometer  and  engine 
equipment  specifications. 

(a)  The  engine  dynamometer  system 
must  be  capable  of  controlling  engine 
torque  and  rpm  simultaneously  over  the 
applicable  test  cycle{s).  The  system 
should  be  capable  of  following  the 
torque  and  rpm  schedules  within  the 
accuracy  requirements  specified  in 
§  1065.530;  dynamometers  that  are  not 
capable  of  meeting  the  accuracy 
requirements  specified  in  §  1065.530 
may  be  used  only  with  advance 
approval.  For  transient  testing,  engine 
torque  and  rpm  command  set  points 
must  be  issued  at  5  Hz  or  greater  (10  Hz 
recommended)  during  the  tests. 
Feedback  engine  torque  and  rpm  must 
be  recorded  at  least  once  every  second 
during  the  test.  In  addition  to  these 
general  requirements,  for  all  testing,  the 
engine  or  dynamometer  readout  signals 
for  speed  and  torque  must  meet  the 
following  accuracy  specifications: 

(1)  Engine  speed  readout  must  be 
accurate  to  within  ±2  percent  of  the 
absolute  standard  value.  A  60-tooth  (or 
greater)  wheel  in  combination  with  a 
common  mode  rejection  frequency 
counter  is  considered  an  absolute 
standard  for  engine  or  dynamometer 
speed. 

(2)  Engine  flywheel  torque  readout 
must  be  accurate  to  either  within  ±3 
percent  of  the  NIST  true  value  torque  (as 
defined  in  §  1065.305).  or  the  following 
accuracies: 


If  the  full-scale  torque  value  is  .  . 


Engine  flywheel  torque  readout  must  be  within 


T  <  550  ft-lbs   ±2.5  ft-lbs  of  NIST 


true  value. 


550  <  T  <  1050  ft-lbs  ±5.0  ft-lbs  of  NIST  true  value. 


T  >  1050  ft-lbs  ±10.0  ft-lbs  of  NIST  true  value. 


(3)  Option:  You  mav  use  internal 
dynamometer  signals  (i  e  ,  armature 
current,  etc.)  for  torque  measurement,  as 
long  as  you  can  show  that  the  engine 
flywheel  torque  during  the  test  rvcle 
conforms  to  the  accuracy  spetifications 
in  paragraph  (b)(2)  of  this  section   Your 
measurement  system  must  include 
compensation  for  increased  or 
decreased  fiywheel  torque  due  to  the 
armature  inertia  during  accelerations 
and  decelerations  in  the  test  cycle. 


(b)  To  verify  that  the  test  engine  has 
followed  the  test  cycle  correctly,  vou 
must  collect  the  dynamometer  or  engine 
readout  signals  for  speed  and  torque  in 
a  manner  thai  allows  a  statistical 
correlation  between  the  actual  engine 
performance  and  the  test  cycle  (see 
*?  1065  5.30)  Nnrnidlly  this  collection 
process  would  involve  conversion  of 
analog  dynamometer  or  engine  signals 
into  digital  values  for  storage  in  a 
computer  You  must  perform  the 


conversion  of  dynamometer  or  engine 
values  (computer  or  other)  that  are  used 
to  evaluate  the  validity  of  engine 
performance  in  relation  to  the  test  cycle 
while  meeting  the  following  criteria: 

(1)  Speed  values  used  for  cycle 
evaluation  are  accurate  to  within  2 
percent  of  the  dynamometer  or  engine 
speed  readout  value. 

(2)  Engine  flywheel  torque  values 
used  for  cycle  evaluation  are  accurate  to 
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within  2  percent  of  the  dynamometer  or 
engine  flywheel  torque  readout  value. 
(c)  Option:  For  some  systems  it  may 
be  more  convenient  to  combine  the 
tolerances  in  paragraphs  (a)  and  (b)  of 
this  section.  You  may  do  this  if  you  use 
the  root  mean  square  method  (RMS). 
The  RMS  values  would  then  refer  to 
accuracy  in  relationship  to  absolute 
standard  or  to  NIST  true  values. 

(1)  Speed  values  used  for  cycle 
evaluation  must  be  accurate  to  within 
±2.8  percent  of  the  absolute  standard 
values,  as  defined  in  paragraph  (a)(1)  of 
this  section. 

(2)  Engine  flywheel  torque  values 
used  for  cycle  evaluation  must  be 
accurate  to  withm  ±3.6  percent  of  NIST 
true  values,  as  determined  in 
§1065.305. 

§1065.110    Exhaust  gas  sampling  system; 
spark-ignitJon  (SI)  engines. 

(a)  General.  The  exhaust  gas  sampling 
system  described  in  this  section  is 
designed  to  measure  the  true  mass  of 
gaseous  emissions  in  the  exhaust  of  SI 
engines.  Additional  requirements  apply 
for  engines  that  use  oxygenated  fuels.  In 
the  CVS  concept  of  measuring  mass 
emissions,  you  must  measure  the  total 
volume  of  the  mixture  of  exhaust  and 
dilution  air  and  collect  a  continuously 
proportioned  volume  of  sample  for 
analysis.  Determine  the  mass  emissions 
from  the  sample  concentration  and  total 
flow  over  the  test  period. 

(b)  Critical  flow  venturi.  The  operation 
of  the  Critical  Flow  Venturi  Constant- 
Volume  Sampler  (CFV-CVS)  (see  Figure 
BllO-1)  is  based  upon  the  principles  of 
fluid  dynamics  associated  with  critical 
flow.  The  CFV  system  is  commonly 
called  a  constant-volume  system  (CVS) 
even  though  the  flow  varies.  It  would  be 
more  proper  to  call  the  critical  flow 
venturi  (CFV)  system  a  constant- 
proportion  sampling  system,  since 
proportional  sampling  throughout 
temperature  excursions  is  maintained 
by  use  of  a  small  CFV  in  the  sample 
lines.  The  variable  mixture  flow  rate  is 
maintained  at  choked  flow,  which  is 
inversely  proportional  to  the  square  root 
of  the  gas  temperature,  and  is  computed 
continuously.  Since  the  pressure  and 
temperature  are  the  same  at  all  venturi 
inlets,  the  sample  volume  is 
proportional  to  the  total  volume. 

(c)  Configuration  variations.  Since 
various  configurations  can  produce 
equivalent  results,  you  need  not 
conform  exactly  to  the  drawings  in  this 
subpart.  You  may  use  additional 
components  such  as  instruments, 
valves,  solenoids,  pumps  and  switches 
to  provide  additional  information  and 
coordinate  the  functions  of  the 
component  systems.  You  may  exclude 


other  components  such  as  snubbprs 
which  are  not  needed  to  maintain 
accuracy  on  some  systems,  if  ynu 
exclude  them  based  upon  good 
engineering  judgment 

(d)  CF\'  component  (inscription  The 
CFV  sample  system  shown  in  Figare 
BllO-1  consists  of  a  dilution  air  filter 
(optional)  and  mixing  assembU  .  r\f  lone 
particulate  separator  (optional), 
unheated  sampling  venturies  for  the  bag 
.sample,  critical  flow  venturi.  and 
associated  valves,  pressurp  dnd 
temperature  sensors.  With  thp  pxi cptinn 
of  the  hydrocarbon  sampling  svstfm  for 
two-stroke  engines,  the  temperature  of 
the  sample  lines  must  be  more  than  V 
C  above  the  maximuri)  dew  point  of  the 
mixture  and  less  than  121'  C:  it  is 
recommended  that  you  maintain  thnm 
at  1 13  ±  8'  C.  For  the  hydrocarbon 
sampling  system  with  two-stroke 
engines,  the  temperature  of  the  sample 
lines  must  be  more  than  3"'  C  above  the 
maximum  dew  point  of  the  mixture 
(water  and/or  HC)  and  less  than  200  T.; 
it  is  recommended  that  vou  maintain 
them  at  190  ±  8'  C)  The  CF\'  sample 
svstem  must  conform  to  the  following 
reauirements: 

[1]  Do  not  artificially  lower  exhaust 
system  backpressure  by  the  CVS  or 
dilution  air  inlet  system.  Make  the 
measurements  to  verif\'  this  in  the  raw 
exhaust  immediately  upstream  of  the 
inlet  to  the  CVS.  This  verification 
requires  the  continuous  measurement 
and  comparison  of  raw  exhaust  static 
pressure  obser\'ed  during  a  transient 
cycle,  both  with  and  without  the 
operating  CVS.  Static  pressure  measured 
with  the  operating  CVS  system  must 
remain  within  ±5  inches  of  water  (1  2 
kPa)  of  the  static  pressure  measured 
without  connection  to  the  CVS.  at 
identical  moments  in  the  test  cycle.  (We 
will  use  sampling  systems  capable  of 
maintaining  the  static  pressure  to  within 
±1  inch  of  water  (0.25  kPa)  if  a  written 
request  shows  that  this  closer  tolerance 
is  necessarv)  This  requirement  ser\'es  as 
a  design  specification  for  the  ("\'S/ 
dilution  air  inlet  system,  and  should  be 
performed  as  often  as  good  engineering 
practice  dictates  (for  example,  after 
installation  of  an  uncharacterized  C\'S. 
addition  of  an  unknown  inlet  restriction 
on  the  dilution  air.  etc.) 

(2)  The  temperature  measuring  svstem 
(sensors  and  readout)  must  have  an 
accuracy  and  precision  of  ±3  4    F  (±1  9 
C).  The  temperature  measuring  svstom 
used  in  a  CVS  without  a  heat  exchanger 
must  have  a  response  time  of  1  50 
seconds  to  62.5  percent  of  a  temperature 
change  (as  measured  in  hot  silicone  oil) 
There  is  no  response  time  requirement 
for  a  CVS  equipped  with  a  heat 
exchanger 


(3)  The  pressure  measuring  system 
(sensors  and  readout)  must  have  an 
accuracv  and  precision  of  ±3  mm  Hg 
(0.4  kPa) 

(4)  The  flow  capacity  of  the  CVS  must 
be  large  enough  to  eliminate  water 
condensation  in  the  system.  You  may 
dehumidify  the  dilution  air  before  it 
enters  the  CVS.  Heating  is  also  allowed 
under  the  following  conditions. 

(i)  The  air  (or  air  plus  exhaust  gas) 
temperature  does  not  exceed  250°  F 

(i2r  c). 

(ii)  Calculation  of  the  CVS  flow  rate 
necessarv'  to  prevent  water  condensation 
is  based  on  the  lowest  temperature 
enc  "untered  in  the  CVS  prior  to 
sampling.  (It  is  recommended  that  the 
CVS  system  be  insulated  when  heated 
dilution  air  is  used.) 

(iii)  The  dilution  ratio  is  sufficiently 
high  to  prevent  condensation  in  bag 
samples  as  they  cool  to  room 
temperature. 

(5)  Sample  collection  bags  for  dilution 
air  and  exhaust  samples  must  be  big 
enough  ti   ,i!l"\\  unimpeded  sample 
flow. 

(e)  EFC-CF\'  component  description. 
The  EFC-CFV  sample  system  is 
identical  to  the  CFV  system  des(.ribed  in 
paragraph  (b)  of  this  section,  with  the 
addition  of  electronic  flow  controllers. 
metering  valves,  and  separate  flow 
meters  to  tnt,ili/>  s,,niplr  flow  volumes 
(optional!  The  KM  ,  .sample  system  must 
conform  to  the  following  requirements: 

(1 )  All  of  the  requirements  of 
paragraph  ib!  of  this  section 

(2)  The  ratio  of  sample  flow  to  CVS 
flow  must  not  var\  by  more  ±5  percent 
from  the  setpoint  of  the  test. 

(3)  The  sample  flow  totalizers  must 
meet  the  accurat:y  specifications  of     • 

§  1065  145.  You  may  obtain  total  sample 
flow  volumes  from  the  flow  controllers. 
with  advance  approval  from  us,  as  long 
as  vou  can  show  that  they  meet  the 
accuracv  specifications  of  ^  1065.145. 

(fl  Component  description.  PDP-CF\' 
The  PDF-CFV  sample  system  is 
identical  to  the  CFV  system  described  in 
paragraph  (b)  of  this  section  with  the 
following  c  hanges  and  additional 
rec^uirements; 

!  1 )  .^  heat  exchanger  is  required. 

12)  ■^oii  must  use  positive 
displacement  pumps  for  the  CVS  flow 
and  for  the  sampling  system  flows. 

(3)  The  pas  mixture  temperature, 
measured  at  a  point  immediately  ahead 
of  the  positive  displacement  pump  and 
after  the  heat  exchanger,  must  be 
maintained  within  ±10°  F  (±5.6°  C)  of 
the  average  operating  temperature 
observed  during  the  test.  (The  average 
oppratin^"temp(>ralurp  may  be  estimated 
from  the  d\  errf^;e  operating  temperature 
from  similar  tests.)  The  temperature 
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measuring  system  (sensors  and  readout) 
must  have  an  acciiracy  and  precision  of 
±3.4°  F  (1.9°  C).  There  is  no  response 
time  requirement  for  a  CVS  equipped 
with  a  heat  exchanger. 

§1065.115    Exhaust  gas  sampling  system: 
compression-Ignition  (CI)  engines. 
[Reserved] 

§  1065.120    Analyzers  (overview/general 
response  characteristics). 

(a)  General  The  specifications  for 
analyzers  and  analytical  equipment  are 
described  in  the  following  sections  and 
subparts 

(1)  The  analyzers  for  measuring 
hydrocarbon,  NOx.  CO.  and  CO: 
emission  concentrations  are  specified  in 
§1065.125  through  §1065.135  of  this 
chapter. 

(2)  The  analytical  equipment  for 
measuring  particulate  emissions  is 
specified  in  Subpart  H  of  this  part. 

(3)  The  analytical  equipment  for 
measuring  emissions  of  oxygenated 
compounds  (for  example,  methanol)  is 
specified  in  Subpart  I  of  this  part 

(4)  The  anaUlical  equipment  for 
measuring  in-use  emissions  is  specified 
in  Subpart  f  of  this  part. 

(b)  Response  time.  Analyzers  must 
have  the  following  response 
characteristics: 

(1)  For  steady-state  testing  and 
transient  testing  with  bag  sample 
analysis,  the  analyzer  must  reach  at 
least  90  percent  of  its  final  response 
within  5,0  seconds  after  any  step  change 
to  the  input  concentration  greater  than 
or  equal  to  80  percent  of  full  scale. 

(2)  For  transient  testing  with 
continuous  measurement,  the  analyzer 
must  reach  at  least  90  percent  of  its  final 
response  within  10  second  after  anv 
step  change  to  the  input  concentration 
greater  than  or  equal  to  80  percent  of 
full  scale. 

(c)  Precision  and  noise.  ( 1 )  The 
precision  of  the  analyzers  must  he  no 
worse  than  ±1  percent  of  full-scale 
concentration  for  each  range  used  above 
155  ppm  (or  ppmC).  or  ±2  percent  for 
each  range  used  below  155  ppm  (or 
ppmC).  For  the  purpose  of  this 
paragraph,  precision  is  defined  as  2.5 
times  the  standard  deviation(sj  of  10 
repetitive  responses  to  a  given 
calibration  or  span  gas. 

(2)  The  analyzer  peak-to-peak 
response  to  zero  and  calibration  or  span 
gases  over  any  10-second  period  shall 
not  exceed  2  percent  of  full/scale  chart 
deflection  on  all  ranges  used. 

(d)  Drift.  (1)  The  zero-response  drift 
during  a  1-hour  period  shall  be  less  than 
2  percent  of  full-scale  chart  deflection 
on  the  lowest  range  used.  The  zero- 
response  is  defined  as  the  mean 


response  including  noise  to  a  zero-gas 
during  a  30-second  time  interval. 

(2)  The  span  drift  during  a  1-hour 
period  shall  be  less  than  2  percent  of 
full-scale  chart  deflection  on  the  lowest 
range  used.  The  analyzer  span  is 
defined  as  the  difference  between  the 
span-response  and  the  zero-response. 
The  span-response  is  defined  as  the 
mean  response  including  noise  to  a  span 
gas  during  a  30-second  time  interval. 

(e)  Calibration.  Calibration  procedures 
for  analyzers  are  specified  in  subpart  D 
of  this  part. 

§  1065.125     Hydrocarbon  analyzers. 

This  section  describes  the 
requirements  for  flame  ionization 
detectors  (FIDs) 

(a)  Fuel  the  FID  with  a  mixture  of 
hydrogen  in  helium,  and  calibrate  it 
using  propane 

(b)  You  do  not  need  to  heat  the  FID 
for  four-stroke  SI  engines.  Heated  FIDs 
are  required  for  two-stroke  SI  engines.  If 
you  use  a  heated  FID.  you  must  keep  the 
temperature  below  200°  C. 

(c)  An  overflow  sampling  system  is 
required  for  heated  continuous  FIDs. 
(An  overflow  system  is  one  in  which 
excess  zero  gas  or  span  gas  spills  out  of 
the  probe  when  zero  or  span  checks  of 
the  analyzer  are  made.) 

(d)  Fremixing  the  FID  fuel  and  burner 
air  is  not  allowed. 

(e)  The  FID  must  meet  the  applicable 
accuracy  and  precision  specifications  of 
ISO  8178,  which  is  incorporated  by 
reference  (see  §  1065.1010). 

§1065.130    NOx  analyzers. 

This  section  describes  the 
requirements  for  chemiluminescent 
detectors  (CLD). 

(d)  The  CLD  must  meet  the  applicable 
accuracy  and  precision  specifications  of 
ISO  8178.  which  is  incorporated  by 
reference  (see  »}  1065.1010). 

(b)  The  NO  to  NO:  converter  must 
have  an  efficiency  of  at  least  90  percent. 

(c)  Heated  ClLDs  are  not  required  for 
SI  engine  testing. 

(d)  An  overflow  sampling  system  is 
required  for  continuous  CLDs.  (An 
overflow  system  is  one  in  which  excess 
zero  gas  or  span  gas  spills  out  of  the 
probe  when  zero  or  span  checks  of  the 
analyzer  are  made  ) 

§  1065.135    CO  and  CO  analyzers. 

This  section  describes  the 
requirements  for  non-dispersive  infrared 
absorption  detectors  (NDIR). 

(a)  The  NDIR  must  meet  the 
applicable  accuracy  and  precision 
specifications  of  ISO  8178,  which  is 
incorporated  bv  reference  (see 
§1065.1010) 

(b)  The  NDIR  must  meet  the 
applicable  quench  and  interference 


requirements  of  ISO  8178,  which  is 
incorporated  by  reference  (see 
§1065.1010). 

§  1 065. 1 40    Smoke  meters.  [Reserved] 

§  1 065. 1 45    Flow  meters. 

(a)  Flow  meters  must  have  accuracy 
and  precision  of  ±2  percent  of  point  or 
better,  and  be  traceable  to  NIST 
standards. 

(b)  Flow  measurements  may  be 
corrected  for  temperature  and/or 
pressure,  provided  the  temperature  and 
pressure  measurements  have  accuracy 
and  precision  of  ±2  percent  of  point  or 
better  (absolute). 

Subpart  C— Test  Fuels  and  Analytical 
Gases 


§1065.201 
fuels. 


General  requirements  for  test 


(a)  For  all  emission  tests,  use  test  fuels 
meeting  the  specifications  in  this 
subpart,  unless  the  standard-setting  part 
gives  other  directions.  For  any  service 
accumulation  on  a  test  engine,  if  we  do 
not  specify  a  fuel,  use  the  specified  test 
fuel  or  a  fuel  typical  of  what  you  would 
expect  the  engine  to  use  in  service. 

(b)  We  may  require  you  to  test  the 
engine  with  each  type  of  fuel  it  can  use 
(for  example,  gasoline  and  natural  gas). 

(c)  If  you  will  produce  engines  that 
can  run  on  a  type  of  fuel  (or  mixture  of 
fuels)  we  do  not  specify  in  this  subpart, 
we  will  allow  you  to  do  testing  with  fuel 
that  represents  commercially  available 
fuels  of  that  type.  However,  we  must 
approve  your  fuel's  specifications  before 
you  may  use  it  for  emission  testing. 

(d)  You  may  use  a  test  fuel  other  than 
those  we  specify  in  this  subpart  if  you 
do  all  of  the  following: 

(1)  Show  that  it  is  commercially 
available. 

(2)  Show  that  your  engines  will  use 
only  the  designated  fuel  in  service. 

(3)  Show  that  operating  the  engines 
on  the  fuel  we  specify  would  increase 
emissions  or  decrease  durability. 

(4)  Get  our  written  approval  before 
you  start  testing. 

(e)  The  test  fuel  specifications  rely  on 
standards  established  by  the  American 
Society  for  Testing  and  Methods,  which 
have  been  incorporated  by  reference  in 
§1065.1010. 

§  1 065.205    Test  fuel  specifications  for 
distillate  diesei  fuel.  [Reserved] 


Test  fuel  specifications  for 


§1065.210 
gasoline. 

Gasoline  test  fuel  must  meet  the 
specifications  in  Table  1  of  §  1065.210, 
as  follows: 
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Table  1  of  §1065.210.— Gasoline  Test  Fuel  SPECincATioNS 

Item                                                                              Procedure                                  Value 

Distillation  Range.                                                                                                            ' 

1.  Initial  boiling  point,  =C  ASTM  0  86-97                    j 

23.9-35.02 

2  10%  Doint  °C                     

ASTM  D  86-97 

48.9-57.2 

3  50°'o  Doint   ^C                                     

ASTM  D  86-97 

93.3-110.0 

4    QC)°r,  nnint     C                                                          

ASTM  D  86-97 

148  9-162.8 

ASTM  D  8&-97 

212.8 

Hydrocartxtn  composition: 

1    Oipfin^   vnliimp  %                                        

ASTM  D  1319-98 

10  maximum 

ASTM  D  1319-98 

35  minimum. 

T   Sat  1 1  ratp^                                              

ASTM  D  1319-98 

Remainder. 

ASTM  D  3237 

0.013  maximum. 

Phn«inhnrniK   n/litpr                                     

ASTM   D  3231 

0.005  maximum. 

■Sulfur  wpioht  % 

ASTM   D    -266 

0  08  nr^ximum. 

J                      

Volatility  (Reid  Vapor  Pressure),  kPa  

ASTM   D   3231                         '  60  0  to  63.4  ^2 

1  For  testing  unrelated  to  evaporative  emissions  ttie  specified  range  is  55  2  to  63  4  kPa 

?For  testing  at  altitudes  atxjve  1219  m,  the  specified  volatility  range  is  52  to  55  kPa  .and  -hp  soec'tieci  ""tiai  txMling  point  range  is  23.9-  to 

§  1 065.21 5    Test  fuel  specifications  for  natural  gas. 

(a)  Natural  gas  test  fuel  must  meet  the  specifications  m  Table  1  of  s^  1065.215.  as  follows: 

Table  1  of  §1065.215.— Natural  Gas  Test  Fuel  SPECiFiCA^iON-- 

Item 

Procedure 

Value 
(mote  percent) 

1   Methane  

ASTM    C    '^545 

89.0  minimum. 

2  Ethane  

ASTM   D    *945 

4.5  maximum. 

3.  C3  and  higher 

ASTM   D    1945 

2.3  maximum. 

4.  C6  and  higher 

ASTM    D    1945 

0.2  maximum. 

5.  Oxygen  \  astm  d  ^^45 

0.6  maximum. 

6.  Inen  gases  (sum  of  CO:  and  N.)  |  ASTM  D   i945 

4.0  maximum. 

(b)   At   ambient   conditions,   the   hiel    must    have   a   distinrtive   ndnr   drtertable   down   to   a   concentration   in   air  of 
not  over  one-fifth  of  the  lower  flammability  limit, 

(a)  Liquefied  petroleum  gas  test  fuel  must  meet  the  specification--  in  Tabli    ;    .t  ^  H>h3  „j(i    as  follows: 

Table  1  of  §1065.220.— Liquefied  Petroleum  Gas  Test  Fuel  SPECiFicAiiONS 

Item                                                                                 Procedure 

Value 

1    Propane  

ASTM  D  2163       

85.0  vol.  percent  minimum 

2.  Vapor  pressure  at  38'  C  

ASTM  D  1267  or  2598'    

14  bar  maximum. 

3.  Volatility  residue  (evaporated  temp  .  35°  C)  

ASTM  D 1837                              

-  38°  C  maximum. 

4  Butanes  

ASTM  D  2163                                     

5.0  vol  percent  maximum 

^ — t 

5.  Butenes  i  ASTM  D  2163  

2.0  vol.  percent  maximum. 

6.  Pentenes  and  heavier  

ASTM  D  2163  

0.5  vol,  percent  maximum. 

- 
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Table  1  of  §1065.220,— Liquefied  Petroleum  Gas  Test  Fuel  Specifications- 

—Continued 

Item 

Procedure                                                           Value 

7   Propene  

ASTM  D2163 

10.0  vol  percent  maximum. 

8  Residual  matter  (residue  on  evap.  of  100  ml  oil  stain 

ASTM  D  2158  

0.05  ml  maximum  pass  ' 

observ). 

9,  Corrosion,  copper  strip  

ASTM  D  1838  

10   Sulfur  

ASTM  D  2784  

80  ppm  maximum. 

11   Moisture  content  

ASTM  D  2713                                                                         Oacc 

'  '-"■'^' 

If  these  two  test  methods  yield  different  results,  use  the  results  from  ASTM  D-1267 
-The  test  fuel  must  not  yield  a  persistent  oil  nng  when  0  3  m!  of  solvent  residue  mixture  is  added  to  a  filter  paper,  in  0  1  ml  increments  and  ex- 
amined in  daylignt  after  2  minutes  'see  ASTM  0-2158) 


(b)  At  ambient  conditions,  thp  fuel 
must  have  a  distinctive  odor  detectable 
dowato  a  concentration  in  dir  of  not 
over  one-fifth  of  the  lower  fldmmahiliu 
limit 

§  1 065.240     Lubricating  oils. 

Lubricating  oils  that  vou  use  to 
complv  with  this  part  must  be 


commercially  available  and 
representative  of  the  oil  that  will  be 
used  with  your  in-use  engines. 

§1065.250     Analytical  gases. 

.Analytical  gases  that  you  use  to 
comply  with  this  part  must  meet  the 
accuracy  and  purity  specifications  of 
this  section.  You  must  record  the 


e.xpiration  date  specified  by  the  gas 
supplier  and  may  not  use  anv  gas  after 
the  expiration  date. 

(a)  Pure  gases.  Use  the  "pure  gases" 
in  Table  1  of  §  1065.250.  as  follows: 


Table  1  of  §  1065.250— Pure  Gas  Concentrations 


Maximum  contaminant  concentrations 

T — 

Oxygen 
content 

Gas  type 

Organic          Carbon 
cartx)n          monoxide 

Carbon             Nitric 
dioxide        oxide  (NO) 

Purified  Nitrogen 

1  DomC             1  nnm 

400  ppm    .0.1  ppm  .  . 

NA 

•   rr" 

Punfied  Oxygen .' 

NA   

NA 

NA  NA  

99.5-100.0% 

Punfied  Synthetic  Air.  or  Zero-Grade  Air  

1  ppmC 

1  ppm 

400  ppm         0  1  ppm 

1fl-91°., 

fb]  FID  Fuel  For  the  flame  ionization 
detector,  use  a  hydrogen-helium 
mixture  as  the  fuel  The  mixture  must 
contain  40  r  2  percent  hydrogen,  and 
may  contain  no  more  than  1  ppmC'  of 
organic  carbon  or  400  ppm  r)f  CXlj 

(c)  Calibration  and  span  gash's  The 
following  provisions  apply  to 
calibration  and  span  gases: 

(1)  Use  the  following  gas  mixtures  for 
calibrating  and  spanning  vour  dnalvtii  al 
instruments 

(i)  Propane  in  purified  synthetic  air 

(ii)  CO  in  purified  nitrogen, 

(iii)  NO  and  \0:  in  purified  nitrogen 
(the  amount  of  NO;  contained  in  this 
calibration  gas  must  not  exceed  5 
percent  of  the  NO  content): 

(iv)  Oxygen  in  purified  nitrogen: 

(v)  CO;  in  purified  nitrogen; 

(vi)  Methane  in  purified  synthetic  air 

(21  The  calibration  gases  in  paragraph 
(c)(1)  of  this  section  must  be  traceable 
to  within  one  percent  of  NLST  gas 
standards,  or  other  gas  standards  we 
have  approved.  Span  gases  in  paragraph 
(c)(1)  of  this  section  must  be  accurate  to 
within  two  percent  of  true 
concentration,  where  true  concentration 


refers  to  NTST  gas  standards,  or  other 
gas  standards  we  have  approved.  All 
concentrations  of  calibration  gas  shall 
be  given  on  a  volume  basis  (volume 
percent  or  \olume  ppm) 

(3)  You  mav  use  gases  for  species 
other  than  those  listed  in  paragraph 
(c)(1)  of  this  section  (such  as  methanol 
in  air  gases  used  for  response  factor 
determination),  as  long  as  they  meet  the 
fnlliiwing  ( riteria 

(i)  They  are  traceable  to  within  ±2 
percent  of  NIST  gas  standards,  or  other 
standards  we  have  approved, 

(li)  They  remain  within  t2  percent  of 
the  labeled  ctmcentration.  Demonstrate 
this  by  using  a  quarterly  measurement 
procedure  with  a  precision  of  ±2  percent 
(two  standard  deviations),  or  other 
method  that  we  approve  Your 
measurement  procedure  may 
incorporate  multiple  measurements.  If 
the  true  concentration  of  the  gas 
(  hanges  by  more  than  two  percent,  but 
less  than  ten  pert;ent.  you  may  relabel 
the  gas  with  the  new  concentration. 

(4)  You  mav  generate  calibration  and 
span  gases  using  precision  blending 
devices  (gas  dividers)  to  dilute  gases 


with  purified  nitrogen  or  with  purified 
synthetic  air.  The  accuracy  of  the 
mixing  device  must  be  such  that  the 
concentration  of  the  blended  calibration 
gases  is  accurate  to  within  ±1.5  percent. 
This  accuracy  implies  that  primary 
gases  used  for  blending  must  be  known 
to  an  accuracy  of  at  least  ±1  percent, 
traceable  to  NIST  gas  standards,  or  other 
gas  standards  we  have  approved.  For 
each  calibration  incorporating  a 
blending  device,  verify  the  blending 
accuracy  between  15  and  50  percent  of 
full  scale.  You  may  optionally  check  the 
blending  device  with  an  instrument  that 
is  linear  by  nature  (for  example,  using 
NO  gas  with  a  OLD),  Adjust  the  span 
value  of  the  instrument  with  the  span 
gas  directly  connected  to  the 
instrument.  Check  the  blending  device 
at  the  used  settings  to  ensure  that  the 
difference  between  nominal  values  and 
measured  concentrations  at  each  point 
stays  within  ±0.5  percent  of  the  nominal 
value. 

(d)  Oxygen  interference  gases.  Oxygen 
interference  check  gases  are  mixtures  of 
oxygen,  nitrogen,  and  propane.  The 
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oxvgen  concentration  must  be  between 
20  and  22  percent,  and  the  propane 
concentration  must  be  between  50  and 
90  percent  of  the  maximum  value  in  the 
most  typically  used  FID  range. 
Independently  measure  the 
concentration  of  total  hydrocarbons  plus 
impurities  by  chromatographic  analysis 
or  by  dynamic  blending. 

Subpart  D — Analyzer  and  Equipment 
Calibrations 

§  1 065.301     Overview. 

Calibrate  all  analyzers  and  equipment 
at  least  annually.  The  actual  frequency 
must  be  consistent  with  good 
engineering  judgment.  We  may  establish 
other  guidelines  as  appropriate.  Perform 
the  calibrations  according  to  the 
specifications  of  one  of  the  following 
sources: 

(a)  The  recommendations  of  the 
manufacturer  of  the  analvzers  or 
equipment. 

(b)  40  CFR  part  86,  subpart  N. 

§1065.305    Torque  calibration. 

Two  techniques  are  allowed  for 
torque  calibration.  Alternate  techniques 
mav  be  used  if  shown  to  yield 
equivalent  accuracies.  The  NIST    true 
value"  torque  is  defined  as  the  torque 
calculated  by  taking  the  product  of  an 
NIST  traceable  weight  or  force  and  a 
sufficiently  accurate  horizontal  lever 
arm  distance,  corrected  for  the  hanging 
torque  of  the  lever  arm. 

(a)  The  lever-arm  dead-weight 
technique  involves  the  placement  of 
known  weights  at  a  known  horizontal 
distance  from  the  center  of  rotation  of 
the  torque  measuring  device  The 
equipment  required  is: 

(1)  Calibration  weights.  A  minimum 
of  six  calibration  weights  for  each  range 
of  torque  measuring  device  used  are 
required.  The  weights  must  be 
approximately  equally  spaced  and  each 
must  be  traceable  to  NIST  weights. 
Laboratories  located  in  foreign  countries 
mav  certifv  calibration  weights  to  local 
government  bureau  standards. 
Certification  of  weight  by  state 
government  Bureau  of  \Veights  and 
Measures  is  acceptable.  Effects  of 
changes  in  gravitational  constant  at  the 
test  site  may  be  accounted  for  if  desired. 

(2)  Lever  arm.  A  lever  arm  with  a 
minimum  length  of  24  inches  is 
required.  The  horizontal  distance  from 
the  centerline  of  the  engine  torque 
measurement  device  to  the  point  of 
weight  application  shall  be  accurate  to 
within  ±0.10  inches.  The  arm  must  be 
balanced,  or  the  hanging  torque  of  the 
arm  must  be  known  to  within  ±0.1  ft- 
Ibs. 

(b)  The  transfer  technique  involves 
the  calibration  of  a  master  load  cell  (i.e.. 


dynamometer  case  load  roll)  This 
calibration  can  be  done  with  known 
calibration  weights  at  known  horizontal 
distances,  or  by  using  a  h\-drauli(:ally 
actuated  prec:aiibrated  master  load  cell. 
This  calibration  is  then  transferred  to 
the  flywheel  torque  measuring  device. 
The  technique  involves  the  following 
steps: 

(1)  A  master  load  cell  shall  be  either 
precalibrated  or  be  calibrated  per 
paragraph  (a)(1)  of  this  section  with 
known  weights  traceable  to  NIST.  and 
used  with  the  lever  arm(s)  specified  in 
paragraph  (b)(2)  of  this  section.  The 
dynamometer  should  be  either  running 
or  vibrated  during  this  calibration  to 
minimize  statu:  hysteresis 

(2)  A  lever  arm(s)  with  a  minimum 
length  of  24  inches  is  (are)  required.  The 
horizontal  distances  from  the  centerline 
of  the  master  load  cell,  to  the  centerline 
of  the  dynamometer,  and  to  the  point  of 
weight  or  force  application  shall  be 
accurate  to  within  t^O.IO  inches.  The 
drm(s)  must  be  balanced  or  the  net 
hanging  torque  of  the  arm(s)  must  be 
known  to  within  ±0.1  f!  -lbs. 

(3)  Transfer  of  c:alibration  from  the 
case  or  master  load  ci'l!  tn  \hv  fl\-wheel 
torque  measuring  de\  u  r  ■-ti.iil  h>' 
performed  with  the  dynamometer 
operating  at  a  constant  speed  The 
flywheel  torque  measurement  device 
readout  shall  be  calibrated  to  the  master 
load  cell  torque  readout  at  a  minimum 
of  SIX  loads  approximateU'  ec^ualh' 
spaced  across  the  full  useful  ranges  uf 
both  measurement  devices   (Note  that 
good  engineering  practice  requires  that 
both  devices  have  approximately  equal 
useful  ranges  of  torque  measurement  ! 
The  transfer  calibration  shall  be 
performed  in  a  manner  su(.h  that  the 
accuracy  requirements  of 

§  1065.105(a)(2)  for  the  flywheel  torque 
measurement  device  readout  be  met  ot 
exceeded. 

Subpart  E — Engine  Preparation  and 
Service  Accumulation 

§  1065.405    Preparing  and  servicing  a  test 
engine. 

(a)  If  you  are  testing  an  emission-data 
engine  for  certification,  make  sure  you 
have  built  it  to  represent  production 
engines 

(b)  Run  the  test  engine,  with  ail 
emission-control  systems  operating, 
long  enough  to  stabilize  emission  levels. 
If  you  accumulate  50  hours  of  operation, 
you  may  consider  emission  levels  stable 
without  measurement. 

(c)  Do  not  serv-ice  the  test  engine 
before  vou  stabilize  emission  levels 
unless  we  approve  other  maintenani  e  in 
advance.  This  prohibition  does  not 
apply  with  respect  to  your 


recommended  oil  and  filter  changes  for 
newly  produced  engines. 

(d)  Select  engine  operation  for 
accumulating  operating  hours  on  your 
test  engines  to  represent  normal  in-use 
engine  operation  for  the  engine  family. 

(e)  If  you  need  more  than  50  hours  to 
stabilize  emission  levels,  record  your 
reasons  and  the  method  you  use  to  do 
this.  Give  us  these  records  if  we  ask  for 
them. 

§  1065.410     Service  limits  fo'  slabili^ec!  tesi 
engines. 

(a)  After  you  stabilize  the  test  engine's 
emission  levels,  you  may  do  scheduled 
maintenance,  other  than  during 
emission  testing,  as  specified  in  the 
standard-setting  part. 

(b)  You  may  not  do  any  unscheduled 
maintenance  to  the  test  engine  or  its 
emission-control  system  or  fuel  system 
without  our  advance  approval. 
Unscheduled  maintenance  includes  any 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement  of 
the  test  engine. 

(1)  We  may  approve  unscheduled 
maintenance  if  all  of  the  following 
occur: 

(i)  You  determine  that  a  part  failure  or 
system  malfunction  (or  the  associated 
repair)  does  not  make  the  engine 
unrepresentative  of  production  engines 
in  the  field  and  does  not  require  anyone 
to  access  the  combustion  chamber. 

(ii)  Something  clearly  malfunctions 
(such  as  persistent  misfire,  engine  stall, 
overheating,  fluid  leakage,  or  loss  of  oil 
pressure)  and  needs  maintenance  or 
repair. 

(iii)  You  give  us  a  chance  to  verifv^  the 
extent  of  the  malfunction  through 
audible  or  visual  signals  before  you  do 
the  ni.iii.tfnance. 

[j.   \\  w  determine  that  a  part's  failure 
or  a  system's  malfunction  (or  the 
associated  repair)  has  made  the  engine 
unrepresentative  of  production  engines, 
vou  may  no  longer  use  it  as  a  test 
engine. 

(3)  You  may  not  do  unscheduled 
maintenance  based  on  emission 
measurements  from  the  test  engine. 

(4)  Unless  we  approve  beforehand, 
you  may  use  equipment,  instruments,  or 
tools  to  identify'  bad  engine  components 
only  if  vou  specify  they  should  be  used 
for  scheduled  maintenance  on 
production  engines.  In  this  case,  you 
must  also  make  them  available  at 
dealerships  and  other  service  outlets. 

(c)  If  you  do  maintenance  that  might 
affect  emissions,  you  must  completely 
test  systems  for  emissions  before  and 
after  the  maintenance  unless  we  waive 
this  requirement. 

(d)  If  your  test  engine  has  a  major 
merh.^nical  failure  that  requires  you  to 
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take  the  engine  apart,  you  may  no  longer 
use  it  as  a  test  engine 

§1065.420    Durability  demonstration. 

Where  durability  testing  is  required 
by  the  standard-setting  part,  you  must 
perform  the  service  accumulation  in  a 
manner  representative  of  the  manner  in 
which  the  engine  is  expected  to  be 
operated  in  use.  However,  you  mav 
accumulate  service  hours  using  an 
accelerated  schedule  (e.g..  using 
continuous  operation).  The  following 
specifications  also  applv 

[a)  Maintenance  II)  You  may  perform 
scheduled  maintenance  that  vou 
recommend  to  operators,  but  onlv  if  it 

is  consistent  with  any  applicable 
allowable  maintenance  restrictions  of 
the  standard-setting  part. 

(2)  You  may  performed  additional 
maintenance  onlv  if  we  approve  it  in 
advance,  as  specified  in  §  1065  4in(b) 

(3)  If  your  test  engine  has  a  major 
mechanical  failure  that  requires  you  tu 
take  the  engine  apart,  you  may  no  longer 
use  it  as  a  test  engine 

(b)  Emission  measurenjents.  (1) 
Emission  testing  to  determine 
deterioration  factors  must  be  consistent 
with  good  engineering  judgment  and 
must  be  spaced  evenly  throughout  the 
durability  period. 

(2)  Emission  tests  must  be  performed 
according  to  the  provisions  of  this  part 
and  the  applicable  provisions  of  the 
standard-setting  part  | 

SubfMirt  F — Running  an  Emission  Test 

§  1065.500    Overview  of  ttie  engine 
dynamofneter  test  procedures. 

fa)  The  engine  dynamometer  test 
procedure  measures  the  brake-specific 
emissions  of  hydrocarbons  (total  and 
nonmethane,  as  applicable),  carbon 
monoxide,  and  oxides  of  nitrogen  To 
perform  this  test  procedure,  you  first 
dilute  exhaust  emissions  with  ambient 
air  and  collect  a  continuous 
proportional  sample  for  analysis,  then 
analyze  the  composite  samples  (either 
in  bags  after  the  test  or  continuously 
during  the  test).  The  general  test 
procedure  consists  of  a  test  cycle  made 
of  one  or  more  segments,  check  the 
standard-setting  part  for  specific  cycles 
The  segments  are: 

(1)  Either  a  cold-start  cvcle  (where 
emissions  are  measured)  or  a  warm-up 
cycle  (where  emissions  are  not 
measured). 

(2)  A  hot-start  transient  test  (some  test 
cycles  may  omit  engine  starting  from  the 
"hot-start"  cycle). 

(3)  A  steady-state  test. 

fb)  Power  is  measured  using  the 
torque  and  rpm  feedback  signals  from 
the  dynamometer  This  produces  a 


brake  kilowatt-hour  value  that  leads  to 
a  calculation  of  brake-specific  emissions 
(see  Subpart  G  of  this  part). 

(c)  Prepare  engines  for  testing 
according  to  the  fnlinwing  pro\isions: 

(1)  When  you  test  an  engine  or 
operate  it  for  service  accumulation,  vou 
need  to  use  the  complete  engine,  with 
all  emission-control  devices  installed 
and  functioning. 

(2)  For  air-cooled  engines,  the  fan 
must  be  installed. 

(3)  You  may  install  additional 
accessories  (for  example,  oil  cooler, 
alternators,  air  compressors,  etc.)  or 
simulate  their  loading  if  they  are  typical 
of  in-use  operation  This  loading  must 
be  applied  during  all  testing  operations, 
inc:luding  mapping 

(4)  The  engine  may  be  equipped  with 
a  production-type  starter. 

(5)  Cool  the  engine  in  a  way  t_hat  will 
maintain  the  engine  operating 
temperatures  (for  example,  temperatures 
of  intake  air.  oil,  water,  etc.)  at 
approximately  the  same  temperatures  as 
would  occur  during  normal  operation. 
You  may  use  auxiliary  fans  to  maintain 
engine  cooling  during  operation  on  the 
dynamometer.  You  may  use  rust 
inhibitors  and  lubrication  additives,  up 
to  the  levels  recommended  by  the 
additive  manufacturer.  You  may  also 
use  antifreeze  mixtures  and  other 
coolants  typical  of  those  approved  for 
use  by  the  manufacturer. 

(6)  Use  representative  exhaust 
systems  and  air  intake  systems.  Make 
sure  that  the  exhaust  restriction  is 
between  80  and  100  percent  of  the 
recommended  maximum  specified 
exhaust  restriction,  and  that  the  air  inlet 
restriction  is  between  that  of  a  clean 
filter  and  the  maximum  restriction 
specification  The  manufacturer  is  liable 
for  emission  compliance  from  the 
minimum  in-use  restrictions  to  the 
miximum  restrictions  specified  by  the 
manufacturer  for  that  particular  engine. 

§  1 065.51 0    Engine  mapping  procedures. 

(a)  Power  map.  Perform  an  engine 
power  map  with  the  engine  mounted  on 
the  dynamometer  Use  the  torque  curve 
resulting  from  the  mapping  to  convert 
the  normalized  torque  values  in  the 
engine  cycle  to  actual  torque  values  for 
the  test  cycle  The  minimum  speed 
range  is  from  the  warm  no-load  idle 
speed  to  105  percent  of  the  maximum 
test  speed  Since  the  maximum  test 
speed  IS  determined  from  the  power 
map.  it  may  be  necessary  to  perform  a 
preliminary  power  map  to  determine 
the  full  mapping  range  You  may 
perform  a  preliminarv  power  map 
during  engine  warmup  To  map  the 
engine,  do  the  following  things  in 
sequence: 


(1)  Warm  up  the  engine  so  oil  and 
water  temperatures  vary  by  less  than  2 
percent  for  2  minutes. 

(2)  Operate  the  engine  at  the  warm  no- 
load  idle  speed. 

(3)  Fully  open  the  throttle. 

(4)  While  maintaining  wide-open 
throttle  and  full-load,  maintain 
minimum  engine  speed  for  at  least  15 
seconds.  Record  the  average  torque 
during  the  last  5  seconds. 

(5)  In  10Q±20  rpm  increments, 
determine  the  maximum  torque  curve 
for  the  full  speed  range.  Hold  each  test 
point  for  15  seconds,  and  record  the 
average  torque  over  the  last  5  seconds. 

(6)  Fit  all  data  points  recorded  with  a 
cubic  spline.  Akima,  or  other  technique 
we  approve  in  advance.  The  resultant 
curve  must  be  accurate  to  within  ±1.0  ft- 
Ibs  of  all  recorded  engine  torques. 

(b)  Power  map  with  continual  rpm 
sweep.  In  place  of  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  you  may 
do  a  a  continual  sweep  of  rpm.  While 
operating  at  wide-open  throttle,  increase 
the  eogine  speed  at  an  average  rate  of 
8±1  rpm/sec  over  the  full  speed  range. 
Record  speed  and  torque  points  at  a  rate 
of  at  least  one  point  per  second.  Connect 
all  points  generated  under  this  approach 
by  linear  interpolation. 

(c)  Alternate  mapping.  If  you  believe 
the  above  mapping  techniques  are 
unsafe  or  unrepresentative  for  any  given 
engine  or  engine  family,  you  may  use 
alternate  mapping  techniques.  These 
alternate  techniques  must  satisfy  the 
intent  of  the  specified  mapping 
procedures  to  determine  the  maximum 
available  torque  at  all  engine  speeds  that 
occur  during  the  test  cycles.  Report 
deviations  from  the  mapping  techniques 
specified  in  this  section  for  reasons  of 
safety  or  representativeness.  In  no  case, 
however,  may  you  use  descending 
continual  sweeps  of  rpm  for  governed  or 
turbocheirged  engines. 

(d)  Replicate  tests.  You  need  not  map 
an  engine  before  each  and  every  test. 
Remap  an  engine  before  a  test  in  any  of 
the  following  situations: 

(1)  An  unreasonable  amount  of  time 
has  passed  since  the  last  map.  as 
determined  by  good  engineering 
judgment. 

(2)  The  barometric  pressure  prior  to 
the  start  of  the  cold-cycle  test  has 
changed  more  than  1  in.  Hg  from  the 
average  barometric  pressure  observed 
during  the  map. 

(3)  The  engine  has  undergone 
physical  cheinges  or  recalibration  that 
might  affect  engine  performance. 

§  1 065.51 5    Transient  test  cycle  generatkm. 

(a)  Denormalizing  test  cycles.  The 
applicable  test  cycles  are  contained  in 
the  standard-setting  parts.  These  cycles 
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are  comprised  of  second-by-second 
specifications  for  torque  and  speed. 
Both  torque  and  speed  are  normahzed 
in  these  cycles. 

(1)  Torque  is  normalized  to  the 
maximum  torque  at  the  speed  listed 
with  it.  Therefore,  to  denormalize  the 
torque  values  in  the  cycle,  use  the 
maximum  torque  curve  for  the  engine  in 
question.  The  generation  of  the 
maximum  torque  curve  is  described  in 
§1065.510. 

(2)  To  denormalize  speed,  use  the 
following  equation: 

Actual  rpm  =  (0.01)(%rpm){Maximum 
test  speed  -  warm  idle  speed)  + 
warm  idle  speed. 

(3)  Paragraph  (d)  of  this  section 
describes  the  method  of  calculating 
maximum  test  speed. 

(b)  Example  of  the  denorwalization 
procedure.  For  an  engine  with 
maximum  test  speed  of  3800  rpm  and 
warm  idle  speed  of  600  rpm, 
denormalize  the  following  test  point; 
percent  rpm  =  43.  percent  torque  =  82. 

(1)  Calculate  actual  rpm.  Use  the 
following  equation: 

Actual  rpm  =  (0.01  )(43)(3800-  600)  t- 
600  =  1976. 

(2)  Determine  actual  torque. 
Determine  the  maximum  observed 
torque  at  1976  rpm  from  the  maximum 
torque  curve.  Then  multiplv  this  value 
(for  example.  358  ft-lbs)  by  0.82.  This 
results  in  an  actual  torque  of  294  ft-lbs. 

(c)  Cold-start  enhancement  devices. 
Proper  operation  of  the  engine's 
automatic  cold-start  enhancement 
device  supersedes  the  zero-percent 
speed  specified  in  the  test  cycles. 

(d)  Maximum  test  speed.  Maximum 
test  speed  is  used  for  all  the  emission 
testing  we  require.  It  occurs  on  the  lug 
curve  at  the  point  farthest  from  the 
origin  on  a  plot  of  power  vs.  speed.  To 
Find  this  speed,  follow  these  steps: 

(1)  Generate  the  lug cur\e.  Before 
testing  an  engine  for  emissions,  generate 
data  points  for  maximum  measured 
brake  power  with  varying  engine  speed 
(see  §  1065.510).  These  data  points  form 
the  lug  cur\e. 

(2)  Normalize  the  lug  cur\e.  To 
normalize  the  lug  cur\'e.  do  three  things: 

(i)  Identify  the  point  (power  and 
speed)  on  the  lug  curve  where 
maximum  power  occurs, 

(ii)  Normalize  the  power  values  of  the 
lug  curve — divide  them  by  the 
maximum  power  and  multiply  the 
resulting  values  by  100. 

(iii)  Normalize  the  engine  speed 
values  of  the  lug  curve — divide  them  by 
the  speed  at  which  maximum  power 
occurs  and  multiply  the  resulting  values 
by  100. 


(3)  Determine  maximum  test  speed 
Calculate  the  maximum  test  speed  from 
the  following  speed-factor  analvsis 

(i)  For  a  given  power-speed  point,  the 
speed  factor  is  the  normalized  distance 
to  the  power-speed  point  from  the  zero- 
power,  zero-speed  point.  Compute  lh»' 
speed  factor's  value: 


Speed  factor  -  ^  (power)'  -t- (speed)" 

(ii)  Determine  the  maximum  value  of 
speed  factors  for  all  the  power-speed 
data  points  on  the  lug  cun  e  Maximum 
test  speed  is  the  speed  at  which  the 
speed  factor's  maximum  value  occurs. 
Note  that  this  maximum  test  speed  is 
the  100-percent  speed  point  for 
normalized  transient  duty  cycles. 

(4)  Constant-speed  engines.  For 
constant-speed  engines,  maximum  test 
speed  is  the  same  as  the  engine'v 
maximum  in-use  operating  speed. 

(e)  Intermediate  test  speed.  Determine 
intermediate  test  speed  with  the 
following  provisions: 

(1)  If  peak  torque  speed  is  between  60 
to  75  percent  of  maximum  test  speed, 
the  intermediate  speed  point  is  at  that 
same  speed, 

(2)  If  peak  torque  speed  is  less  than  bU 
percent  of  maximum  test  speed,  the 
intermediate  speed  point  is  at  60 
percent  of  maximum  test  speed, 

(3)  If  peak  torque  speed  is  greater  than 
75  percent  of  maximum  test  speed,  the 
intermediate  speed  point  is  at  75 
percent  of  maximum  test  >;pe(>d 

§  1 065.520    Engine  starting,  restarting,  and 
shutdown. 

Applicable  test  cycles  may  contain 
requirements  to  start  or  shut  down  the 
engine.  This  section  specifies  how  to  do 
that, 

(a)  Engine  starting  Start  the  engine 
according  to  the  manufacturer's 
recommended  starting  procedure  in  the 
owner's  manual,  using  either  a 
production  starter  motor  nr  the 
dvnamometer.  The  speed  at  whii  h  the 
engine  is  cranked  (motored)  with  the 
dvnamometer  should  he  >'<.\\iA  to  the 
tvpical  in-use  cranking  speed  (nominal 
speed  3:10  percent)  with  a  fully  charged 
battery.  The  time  the  dvnamometer 
takes  to  accelerate  the  engine  to 
cranking  speed  should  be  equal 
(nominal  ±0,5  seconds)  to  the  lime 
required  with  a  starter  motor  Terminate 
motoring  bv  the  dvnamometer  within 
one  second  of  starting  the  engine.  The 
free-idle  period  of  the  cycle  begins 
when  vou  determine  that  the  engine  has 
started. 

(1)  If  the  engine  does  not  start  after  15 
seconds  of  cranking,  cease  cranking  and 
determine  the  reason  for  the  failure  to 
start.  Turn  off  the  gas  flow  measuring 


device  (or  revolution  counter)  on  the 
constant-volume  sampler  (and  the 
h\drocarb(jn  integrator  when  measuring 
h\  drocarbons  continuously)  during  this 
diagnostic  period.  Also,  either  turn  off 
the  CVS  or  disconnect  the  exhaust  tube 
from  the  tailpipe  during  the  diagnostic 
period.  If  failure  to  start  is  an 
,  operational  error,  reschedule  the  engine 
for  testing  (this  may  require  soaking  the 
engine  if  a  cold-start  is  required  for  the 
test). 

(2)  If  longer  cranking  times  are 
necessary,  you  may  use  them  instead  of 
the  15-second  limit,  as  long  as  the 
owner's  manual  and  the  service  repair 
manual  describe  the  longer  cranking 
times  as  normal. 

(3)  If  an  engine  malfunction  causes  a 
failure  to  start,  you  may  take  corrective 
action  of  less  than  30  minutes  duration 
and  continue  the  test.  Reactivate  the 
sampling  system  at  the  same  time 
cranking  begins.  When  the  engine  starts, 
begin  the  timing  sequence.  If  an  engine 
malfunction  causes  a  failure  to  start  and 
the  engine  cannot  be  restarted,  the  test 
is  void. 

(b)  Engine  stalling.  Respond  to  engine 
stalling  according  the  following 
provisions: 

(1)  If  the  engine  stalls  during  the 
warm-up  period,  the  initial  idle  period 
nf  test,  or  the  steady-state  segment,  you 
inav  restart  the  engine  immediately 
using  the  appropriate  starting  procedure 
and  continue  the  test, 

(2)  If  the  engine  stalls  anywhere  else 
during  the  test,  the  test  is  void. 

(c)  Engine  shutdown.  Shut  the  engine 
down  according  to  the  manufacturer's 
specifiratinn*; 

§  1 065  525    Engine  dynamometer  test  run. 
Take  the  following  steps  for  each  test: 

(a)  Prepare  the  engine,  dynamometer, 
and  sampling  system.  Change  filters  or 
other  replaceable  items  and  leak  check 
as  necessary. 

(b)  If  you  are  using  bag  samples, 
connect  evacuated  sample  collection 
bags  to  the  dilute  exhaust  and  dilution 
air  sample  collection  systems. 

(c)  Attach  the  CVS  to  the  engine 
exhaust  system  any  time  prior  to 
starting  the  CVS 

(d)  Start  the  CVS  (if  not  already 
started),  the  sample  pumps,  the  engine 
cooling  fan(s),  and  the  data  collection 
system.  Preheat  the  heat  exchanger  of 
the  constant-volume  sampler  (if  used) 
and  the  heated  components  of  any 
continuous  sampling  system(s)  to  their 
designated  operating  temperatures 
before  the  test  begins. 

(e)  Adjust  the  sample  flow  rates  to  the 
desired  flow  rates  and  set  the  CVS  gas 
flfiw  m>M-iiring  devices  to  zero.  CFV- 


51248 


Federal  Register   Vol    B6.  \o.   194 /Friday.  October  5,  2001 /Proposed  Rules 


CVS  sample  flow  rate  is  fixed  bv  th*' 
venturi  design 

(f)  Start  the  engine  if  engm*'  ^tdniim 
is  not  part  of  the  test  cvcle  specified  m 
the  standard-setting  part^ 

(g)  Run  the  test  cycle  specified  m  [hf 
standard-setting  part  and  collect  the  test 
data 

(h)  As  soon  as  practical  after  the  test 
cvcle  is  enmpk'tf'd,  analyze  the  bag 
samples 

§1065.530    Test  cycle  validation  crrteria 

(a)  Steadv-'itatp  emiss/on  tf-'^iiiiii 
Engine  speeds  and/or  loads  mav  not 
deviate  from  the  set  point  more  than  ±2 
percent  of  point  during  the  sampling 
period  for  a  valid  test. 

fb)  Transient  emission  tpstmg 
performed  by  EPA  Emission  tests  not 
meeting  the  specifications  of  this 
paragraph  (bl  are  not  considered  to  be 
in  accordance  with  the  test  cycle 
requirements  of  the  standard-setting 
part.  e,xcept  where  the  cause  of  the 
failure  to  meet  these  specifications  is 
determined  to  be  related  to  the  engine 
rather  than  the  test  equipment. 


( 1 1  Shifting  feedback  signals.  To 
minimize  the  biasing  effect  of  the  time 
lag  between  the  feedback  and  reference 
(  ycle  valuer,  vou  mav  advance  or  delay 
the  entire  engine  speed  and  torque 
feedback  signal  sequence  with  respect  to 
the  reference  speed  and  torque 
sequence.  If  the  feedback  signals  are 
.  shifted,  you  must  shift  both  speed  and 
torque  the  same  amount  in  the  same 
direction. 

(2)  Brake  kilowatt-hour  calculation 
Calculate  the  brake  kilowatt-hour  for 
each  pair  of  engine  feedback  speed  and 
torque  values  recorded.  Also  calculate 
the  reference  brake  kilowatt-hour  for 
each  pair  of  engine  speed  and  torque 
reference  values.  Calculations  must  be 
done  to  five  significant  figures. 

(3)  Regression  line  analysis  Perform 
regression  analysis  to  calculate 
validation  statistics  according  to  the 
following: 

(i)  Perform  linear  regressions  of 
feedback  value  on  reference  value  for 
speed,  torque,  and  brake  power  on  1  Hz 
data  after  the  feedback  shift  has 
occurred  (see  paragraph  (b)(1)  of  this 
section).  Use  the  method  of  least 


squares,  with  the  best  fit  equation 
having  the  form: 

y  =  mx  -♦-  b 
Where: 

y  =  The  feedback  (actual)  value  of  speed 

(rpm).  torque  (ft-lhs).  or  brake 

power, 
m  =  Slope  of  the  regression  line, 
.\  -  The  reference  value  (speed,  torque, 

or  brake  power), 
b  =  The  y-intercept  of  the  regression 

line. 
(ii)  Calculate  the  standard  error  of 
estimate  (SE)  of  y  on  x  and  the 
coefficient  of  determination  (r-)  for  each 
regression  line. 

(iii)  For  the  test  to  be  considered 
valid,  the  slope,  intercept,  standard 
error,  and  coefficient  of  determination 
must  meet  the  criteria  in  Table  1  of 
§  1065.530  and  the  integrated  brake 
kilowatt-hour  of  the  feedback  cycle  does 
must  be  within  5  percent  of  the 
integrated  brake  kilowatt-hour  of  the 
reference  cycle.  Individual  points  may 
be  deleted  from  the  regression  analyses 
consistent  with  good  engineering 
judgment.  Table  1  follows: 


Table  1  of  §  1065.530.— Statistical  Criteria  for  Test  Cycle  Validation 


Speed 

Torque                                                        Power 

1    Standard  error  ot  \he  estimate  of  Y 
on  X  (SEs 

100  rpm  

15  percent  of   maximum   torque   from     10   percent   of   maximum    power  from 
power  map.                                                power  map 

2  Slope  of  ttie  regression  line  (m)  

0.980  to  1  020  

0.880  to  1.030 

0.880  to  1.030 

3  Coefficient  of  determination  (r-)  

r-'>0.970 

r2>0.900  

r-^>0.90G. 

4  Y  intercept  of  the  regression  line  (b) 

|b|<40  rpm  

IbKS  0    oercent    of    maximum    fornup    ikk'^o    narr'ar\f    n«    m->wirv,..r.,    <nm,.» 

from  power  map 

from  power  map 

(c)  Transient  testing  performed  bv 
manufacturers.  Emission  tests  meeting 
the  specifications  of  paragraph  (b)  of 
this  section  are  considered  to  he  in 
accordance  with  the  test  cvcle 
requirements  of  th*'  standard-setting 
part,  A  maiiufi!  tu^^'r  rnri\  <  h'lnse  to  use 
a  dynamometer  not  ^  apahlt^  ot  meeting 
the  specifications  of  paragraph  (b)  of 
this  section. 

Subpart  G— Data  Analysis  and 
Calculations 

§1065.601     Overview. 

This  subpart  describes  h'lw  tu  usr  th>' 
responses  on  th^'  anlavzers  and  oth»'r 
meters  to  calcuiatf  final  gram  p*>r 
kilowatt-hour  emission  rates 

§  1 065.605     Required  records. 

Retain  the  following  information  for 
each  test 

(a)  Test  number  i 


(b)  System  or  device  tested  (brief 
description). 

(c)  Date  and  time  of  day  for  each  part 
of  the  test  schedule. 

(d)  Test  results. 

(e)  Operator's  name. 

(f)  Engine:  ID  number,  manufacturer, 
model  year,  emission  standards,  engine 
family,  basic  engine  description,  fuel 
system,  engine  rode,  and  idle  rpm,  as 
applicable. 

(g)  Dynamometer:  Dynamometer 
identification,  records  to  venf>' 
compliance  with  the  duty  cycle 
requirements  of  the  test. 

(b)  Gas  analyzers:  Analyzer  bench 
identification,  analvzer  ranges. 
recordings  of  analvzer  output  during 
zero,  span,  and  sample  readings 

(i)  Recorder  charts:  Test  number,  date, 
identification,  operators  name,  and 
identificatii.n  nf  the  measurements 
recorded. 

())  Test  cell  barom^'tric  pressure, 
ambient  temperature.  ,(nd  humidity  as 


required.  (Some  test  systems  may 
require  continuous  measurements, 
others  may  require  a  single 
measurement,  or  measurements  before 
and  after  the  test.) 

(k)  Temperatures:  Records  to  verify 
compliance  with  the  ambient 
temperature  requirements  throughout 
the  test  procedure. 

(1)  CFV-CVS:  Total  dilute  exhaust 
volume  (Vmix)  for  each  phase  of  the 
exhaust  test. 

(m)  PDP-CVS:  Test  measurements  for 
calculating  the  total  dilute  exhaust 
volume  (V^mix),  and  the  Vmix  for  each 
phase  of  the  exhaust  test. 

(n)  The  humidity  of  the  dilution  air. 
(Note:  If  you  do  not  use  conditioning 
columns,  this  measurement  is  not 
necessary.  If  you  use  conditioning 
columns  and  take  the  dilution  air  from 
the  test  cell,  you  may  use  the  ambient 
humidity  for  this  measurement,) 
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§1065.610     Bag  sample  analysis. 

(a)  Zero  the  analyzers  and  obtain  a 
stable  zero  reading.  Recheck  after  tests 

fb)  Introduce  span  gases  and  set 
instrument  gains  To  avoid  errors,  span 
and  calibrate  at  the  same  flow  rates  used 
to  analyze  the  test  sample.  Span  gases 
should  have  concentrations  equal  to  75 
to  100  percent  of  full  scale.  If  gain  has 
shifted  significantly  on  the  analyzers. 
check  the  calibrations.  Show  ac:tual 
concentrations  on  the  chart. 

(c)  Check  zeroes;  repeat  the  procedure 
in  paragraphs  (a)  and  (b)  of  this  section 
if  necessarv, 

(d)  Check  flow  rates  and  pressures. 

(e)  Measure  HC,  CO.  and  NOx 
concentrations  of  samples, 

(f)  Check  zero  and  span  points.  If  the 
difference  is  greater  than  2  percent  of 
full  scale,  repeat  the  procedure  in 
paragraphs  (a)  through  (e)  of  this 
section, 

§  1 065.61 5    Bag  sample  calculations. 

(a)  Calculate  the  dilution  factor.  The 
dilution  factor  is  the  ratio  of  the  total 
volume  of  the  raw  exhaust  to  the  total 
volume  of  the  diluted  exhaust.  It  is 
calculated  as  134.000  divided  by  the 
sum  of  the  diluted  ppmC  concentrations 
of  carbon-containing  compounds  in  the 
exhaust;  that  is: 

DF  =  134.000/(CO2.amp,e  +  THCsamp,.  + 

CO„„„pi,). 
Where: 
C02.„m,,ie  and  CO,.,,,,,,!^  are  expressed  as 

ppm,  and  THC,j,„pir  is  expressed  as 

ppmC 

■  (b)  Calculate  mass  emission  rates 
(g/test)  for  the  transient  segment  using 
the  general  equation  in  paragraph  (b)(l ) 
of  this  section: 

(1)  The  general  equation  follows: 
emission  rate  =  {total  dilute  exhaust 

volumetric  now)(ppm)(densitv 
factorl/lC^  M,  =  (V„„J(C,)(f„)/l0" 

Where: 

M>  =  Mass  emission  rate  in  g/test 
segment 

\'n„y  =  Total  dilute  exhaust  volumetric 
flow  in  m"  per  test  segment. 

C,  =  The  concentration  of  species  i.  in 
ppm  or  ppmC,  corrected  for 
background  contribution  according 
to  the  equation  in  paragraph  (b)(2) 
of  this  section. 

fj,  -  The  density  factor  for  species  i  The 
density  factors  are  576.8  g/m'  for 
THC.  1913  g/m'  forNOy.and  1164 
g/m'  for  CO, 

(2)  The  equation  for  calculating  C, 
follows: 

C,   =  C,.„n,,|,    -    Cb.Kki:r,.uncl  [l  -  (l/DF)] 

Where: 

C^.,^lp;c  =  Concentration  of  species  i  in 

the  diluted  exhaust  sample,  in  ppm 

or  ppmC. 


Ch.„k^r,,urij  =  Cnnt:entrati(>n  of  species  i  in 
the  dilution  air  background  sample, 
in  ppm  or  ppmC 

DF  =  Dilution  factor,  as  calculated  in 
paragraph  la)  of  this  section, 

(c)  Calculate  total  brake  work  done 
during  the  emissions  sampling  period  of 
each  segment  or  mode 

(d)  Determine  the  time  diir-ttion  of  the 
emission  sampling  period 

(e)  Calculate  emissions  in  g.'kW-hrby 
dividing  the  mass  emission  rate  bv  thf 
total  brake  work  and  the  duration  of  the 
emission  sampling  period. 

Subpart  H — Particulate  Measurements 
[Reserved] 

Subpart  I— Testing  With  Oxygenated 
Fuels  [Reserved] 

Subpart  J — Field  Testing 

§1065.901     Applicability. 

(a)  The  test  pr(K,t'dures  in  this  subpart 
measure  brake-specific  emissions  frmii 
engines  while  thev  remain  installed  in 
vehicles  or  equipment  in  the  field, 

(b)  These  test  procedures  apply  to 
vour  engines  as  specified  in  the 
standard-setting  pari 

§1065.905     General  provisions. 

(a)  Unless  the  standard-setting  part 
specifies  deviations  from  the  provisions 
of  this  subpart,  testing  tonducted  under 
this  subpart  must  conform  t^  all  nf  th>' 
provisions  of  this  subpart, 

(b)  Testing  conducted  under  this 
subpart  mav  include  anv  or  all  normal 
in-use  operation  of  the  engine 

§  1 065.91 0     Measurement  accuracy  and 
precision. 

(a)  Measurement  systems  used  In:  m 
use  testing  must  be  accurate  to  witbir, 
±5  percent  compared  to  engine 
dynamometer  testing  condut  te(i 
according  to  the  test  procedures  of  this 
part  that  are  applicable  for  your  engine. 
These  systems  must  also  have  a 
precision  of  ±5  percent  or  better. 
Determine  accuracy  and  pre(  ision  of  an 
in-use  system  bv  simultaneously 
measuring  emissions  using  the  cngiiK-'- 
dynamometer  test  proc;edures  of  tliiv 
part  and  the  in-use  system  To  hnxf  .i 
statistically  \alid  sample,  measure 
emissions  during  at  least  3  tests  each  for 
at  least  3  different  engines  You  must 
conduct  these  verihcation  tests  using 
the  test  cycle  specified  in  the  standard- 
setting  part,  unless  we  approve  a 
different  test  cycle, 

(1)  A  system  must  meet  the  following 
conditions  to  be  considereii  sufficientK 
accurate: 

(i)  The  correlation  I  oeffii.u'iit  (!■  for  ,i 
least-squares  linear  fit  that  in(  ludes  the 
origin  must  be  0  95  or  higher 


(ii)  The  average  ratio  (for  all  tests)  of 
the  emission  rate  from  the  in-use  system 
divided  by  the  emission  rate  from  the 
dynamometer  procedure  must  be 
between  0.97  and  1.05. 

(2)  For  a  system  to  be  considered 
sufficiently  precise,  the  average 
coefficient  of  variance  for  all  engines 
must  be  5  percent  or  less  for  each 
pollutant.  (Note:  Increasing  the  length  of 
the  sampling  period  may  be  an  effective 
way  to  improve  precision.) 

(b)  Measurement  systems  that 
conform  to  the  provisions  of 
§§  1065.915  through  1065.950  are 
considered  to  be  in  compliance  with  the 
accuracy  and  precision  requirements  of 
jiaragraph  (a)  of  this  section. 

§  1065  915     Equipment  soecificafions  tor  St 
engines 

This  section  describes  equipment  you 
may  use  to  measure  in-use  emissions. 
You  may  use  other  equipment  and 
measurement  systems  that  conform  to 
the  requirements  of  §§  1065.905  and 
1065.910. 

(a)  The  primary  components  of  the  in- 
use  measurement  system  are  a  mass  air 
flow  sensor,  a  portable  FID,  a  zirconia- 
based  NOx  sensor,  a  zirconia-based  air/ 
fuel  ratio  sensor,  and  a  portable  NDIR 
analyzer. 

(1)  The  mass  air  flow  sensor  must 
meet  the  requirements  of  §  1065.930. 

(2)  The  p(irt,ih!c  FID  must  meet  the 
requirt'ni>'!i!-.  ■  <  \  .'it. ,5.935, 

(3)  The  \(  ),  .ind  air/fuel  sensors  must 
meet  the  r('4uinments  of  §  1065.940 

(4)  The  NDIR  analyzer  must  meet  the 
requirements  of  §  1065.941. 

(b)  '^  ou  must  measure  the  following 
parameters  continuously  at  a  rate  of  3 
Hz  or  higher  and  store  the  data 
electronically: 

(1)  THC,  NOx.  CO  concentrations. 

(2)  Air/fuel  ratio. 

(3)  Intake  air  flow  rate. 

(4)  Engine  speed. 

(5)  Parameters  used  to  calculate 
torque. 

(c)  You  must  minimize  sample  line 
length  for  any  analyzers  that  require  a 
physical  sample  be  drawn  from  the 
"xhaust  to  the  analyzer  (i.e..  THC  and 
(  ( )  iiuiivzers).  You  must  draw  these 
vi:!;i  I  r^  ,it  a  constant  flow  rate.  In  no 

(  1.  n  ,\  you  use  any  combination  of 
sample  line  length  and  sample  flow  rate 
that  would  result  in  the  length  of  time 
necessar)'  for  the  analyzer  to  reach  90 
percent    .f  it-  firuil  response  after  a  step 
I  hdiijt  ;      ii.       put  concentration  at  the 
'  fttiiiiiL;    ;  the  sample  probe  being 
i:ii  I'l  I    h.;    10  seconds.  For  residence 
t;::'    i>i,,\.    between  1  and  10  seconds, 
,    u  nil,  !      r!'    1  the  measurements  to 
t»       iiMv'  ii!  w  th  the  engine  speed, 
torque,  and  air  intake  data.  You  may 
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also  correct  other  measurements  with 
less  than  1  second  lags 

(d)  The  sample  probes  and  sensors 
can  be  inserted  into  the  exhaust  pipe,  or 
mounted  in  an  exhaust  extension  that  is 
connected  to  the  exhaust  pipe  with 
negligible  leaking.  The  sample  probes 
and  sensors  must  be  located  sufficiently 
close  to  the  center  line  of  the  exhaust 
pipe  to  minimize  boundar>-  laver  effects 
from  the  wall 

§1065.920    Equipment  setup  and  test  run 
for  SI  engines. 

This  section  describes  how  to  set  up 
the  equipment  specified  in  *?  1065.915. 
and  how  to  use  it  to  measure  in-use 
emissions  from  SI  engines. 

(a)  Inspect  the  vehicle  or  equipment 
to  determine  whether  it  meets  any 
applicable  requirements  of  the  standard- 
setting  part.  This  may  include 
requirements  related  to  model  year. 
accumulated  hours  of  operation,  hie! 
specifications,  maintenance  histnn  , 
engine  temperatures,  etc, 

(b)  Perform  calibrations  as  specified 
in  this  subpart   In  the  field,  this 
generally  will  require  nnlv  zeroing  and 
spanning  the  instruments.  However, 
each  instrument  must  have  be^ n  fulh' 
calibrated  according  to  the  instrument 
manufacturers  specifications  Nonlinear 
calibrations  generated  pECvioush'  from 
the  hill  calibration  may  be  used  after 
zeroing  and  spanning  the  instruments. 
Spanning  can  be  performed  using  a 
single  gas  bottle,  consistent  with  good 
engineering  practice,  and  provided  that 
stability  of  the  span  mixture  has  been 
demonstrated 

(cj  Connect  the  data  recorder  (with 
anv  necessarv  signal  interpreters  or 
converters)  to  the  engine's  electronic 
control  module  (ECM) 

(d)  Disconnect  the  air  intake  system  as 
necessarv*  to  attach  the  mass  air  flow 
sensor.  Reconnect  the  svstem  after 
attaching  the  mass  air  flow  sensor 

(e)  Attach  the  sample  extensi<iii  to  th.- 
exhaust  outlet 

(fl  Turn  on  instruments  dnd  allow 
them  to  warm  up  as  necessarv 

(g)  Begin  sampling   You  do  not  ne.-d 
to  begin  recording  the  data  at  this  point 

(h)  Begin  operating  the  vehicle  or 
equipment  in  a  normal  mann'^r  (Note: 
We  ma\'  requirt'  M'u  to  op>'rat'-  the 
vehicle  or  equipment  in  a  specific 
manner.) 

(i)  Begin  recording  engine  speed, 
engine  torque  (or  surrogate),  intake  air 
flow,  emissions  data  (THC.  N(K.  CO. 
air/fuel  ratio),  and  time  This  is  the 
beginning  of  the  sampling  period 

•  ii  Continue  recording  data  and 
operating  the  vehicle  or  equipment  in  a 
normal  manner  until  the  ond  of  the 
sampling  period  The  length  of  the 


sampling  period  is  based  on  good 
engineering  practice,  the  precision 
requirements  of*?  1065.910.  and 
applicable  limits  in  the  standard-setting 
part. 

(k)  You  may  measure  background 
concentrations  and  correct  measured 
emission  values  accordingly.  However, 
if  anv  background  corrections  are 
equi\alent  to  5  percent  or  more  of  the 
ma,ximum  emissions  allowed  by  the 
appliacble  standard,  the  test  shall  be 
voided  and  repeated  in  an  environment 
with  lower  background  concentrations. 

§1065.925    Calculations. 

(a)  [Reser\'ed| 

(b)  Convert  emission  analyzer  data  to 
instantaneous  concentrations  in  ppm 
(ppmCforthe  FID)  ^ 

(c)  Calculate  instantaneous  exhaust 
volumetric  flow  rates  in  m  Vhr: 
exhaust  flow  rate  =  (intake  air  flow 

rate)(l-f/a) 

(d)  Calculate  instantaneous  emission 
rates  (g/hr)  using  the  following  general 
equation: 

emission  rate  =  (exhaust  volumetric 
flow  rate)(ppm)(densitv  factor),/ 10'^ 

Where: 

density  factors  are  576.8  g/m'  for  THC. 
1913  g/m"'  forNOx.  llB4g/m'  for 
CO. 

(e)  Integrate  instantaneous  emission 
rates  for  the  entire  specified  sample 
period. 

(f)  Determine  instantaneous  brake 
torque  and  speed. 

(g)  Calculate  instantaneous  brake 
power. 

(h)  Integrate  instantaneous  brake 
power  for  the  entire  specified  sample 
period. 

(i)  Divide  the  integrated  emission 
rates  by  the  integrated  brake  power. 
These  are  your  final  brake-specific 
emission  rates. 

§  1065  930     Specifications  for  mass  air  flow 
sensors. 

(a)  Measure  the  intake  air  flow  using 
the  engine's  mass  air  flow  sensor.  If  the 
engine  is  not  equipped  with  a  mass  air 
flow  sensor,  you  need  to  install  one, 

(b)  The  sensor  design  must  have  an 
accuracy  and  precision  of  ±5  percent 
under  steady-state  laboratory 
conditions, 

(c)  The  sensor  must  reach  at  least  90 
percent  of  its  final  response  within  0,3 
seconds  after  anv  step  change  to  the 
flow  rate  greater  than  or  equal  80 
percent  of  full  stale, 

(d)  Calibrate  the  sensor  according  to 
good  engineering  practice.  Prior  to 
testing  verif\  for  i-ai  h  engine  that  the 
sensor  accurately  reads  the  idle  intake 
air  flow  rate  based  on  measured 


manifold  temperature  (Tm)  and  pressure 
(Pm).  Use  the  following  equation: 
Intake  air  flow  = 

(displacementl(rpm)(volumetric 
efficiencv)(PM/101,3  kPa)(293,15/ 
Tm) 

§  1 065.935    Specifications  for  THC 
analyzers. 

(a)  Use  a  flame  ionization  detector 
(FID). 

(b)  The  analyzer  must  have  an 
accuracy  and  precision  of  ±2  percent  of 
point  or  better  under  steady-state 
laboratory'  conditions. 

(c)  The  analyzer  must  reach  at  least  90 
percent  of  its  final  response  within  1.0 
second  after  any  step  change  to  the 
input  concentration  greater  than  or 
equal  80  percent  of  full  scale. 

(d)  Zero  and  span  the  analyzer  daily 
during  testing.  Calibrate  it  according  to 
the  analyzer  manufacturer's 
specifications, 

§  1 065.940    Specifications  for  NOx  and  air/ 
fuel  sensors. 

(a)  Use  stabilized  zirconia-based 
sensors. 

(b)  The  sensors  must  have  an  accuracy 
and  precision  of  ±2  percent  of  point  or 
better  under  steady-state  laboratory 
conditions, 

(c)  The  sensors  must  reach  at  least  90 
percent  of  its  final  response  within  1,0 
second  after  any  step  change  to  the 
input  concentration  greater  than  or 
equal  80  percent  of  full  scale, 

(d)  The  sensors  must  be  zeroed  and 
spanned  daily  during  testing,  and  must 
calibrated  according  to  the  sensor 
manufacturer's  specifications, 

§  1 065.945    Specifications  for  CO 
analyzers. 

(a)  Use  a  non-dispersive  infrared 
(NDIR)  detector  that  is  compensated  for 
CO:  and  water  interference, 

(b)  The  analyzer  must  have  an 
accuracy  and  precision  of  ±2  percent  of 
point  or  better  under  steady-state 
laboratoiy  conditions, 

(c)  The  analyzer  must  reach  at  least  90 
percent  of  its  final  response  within  5,0 
second  after  any  step  change  to  the 
input  concentration  greater  than  or 
equal  80  percent  of  full  scale, 

(d)  The  analyzer  must  be  zeroed  and 
spanne.d  daily  during  testing,  and  must 
calibrated  according  to  the  analyzer 
manufacturer's  specifications. 

§1065.950    Specifications  for  speed  and 
torque  measurement. 

(a)  Determine  torque  from  a 
previously  determined  relationship  of 
torque  and  engine  speed,  throttle 
position,  and/or  manifold  absolute   • 
pressure.  Torque  estimates  must  be 
between  85  percent  and  105  percent  of 
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the  true  value.  You  can  demonstrate 
compliance  with  this  accuracy 
requirement  using  steady-state  laborton^ 
data. 

(b)  Measure  speed  from  the  engine's 
electronic  control  module.  Speed 
estimates  must  be  within  ±5  rpm  of  the 
true  value. 

Subpart  K — Definitions  and  Other 
Reference  Information 

§1065.1000    Definitions. 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Act  gives  to  them. 

The  definitions  follow: 

Accuracy  means  the  maximum 
difference  between  a  measured  or 
calculated  value  and  the  true  value, 
where  the  true  value  is  determined  bv 
NIST. 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401  et  seq. 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design  that 
someone  can  adjust  (including  those 
which  are  difficult  to  access)  and  that, 
if  adjusted,  may  affect  emissions  or 
engine  performance  during  emission 
testing  or  normal  in-use  operation. 

Aftertreatment  means  relating  to  any 
system,  component,  or  technology 
mounted  downstream  of  the  exhaust 
valve  or  exhaust  port  whose  design 
function  is  to  reduce  exhaust  emissions. 

Auxiliary  emission-control  device 
means  any  element  of  design  that  senses 
temperature,  engine  rpm,  motive  speed, 
transmission  gear,  atmospheric 
pressure,  manifold  pressure  or  vacuum, 
or  any  other  parameter  to  activate, 
modulate,  delay,  or  deactivate  the 
operation  of  any  part  of  the  emission- 
control  system.  This  also  includes  any 
other  feature  that  causes  in-use 
emissions  to  be  higher  than  those 
measured  under  test  conditions,  except 
as  we  allow  under  this  part. 

Ckilibration  means  the  set  of 
specifications  and  tolerances  specific  to 
a  particular  design,  version,  or 
application  of  a  component  or  assembly 
capable  of  functionally  describing  its 
operation  over  its  working  range. 

Certification  means  obtaining  a 
certificate  of  conformity  for  an  engine 
family  that  complies  with  the  emission 
standards  and  requirements  in  this  part. 

Compression-ignition  means  relating 
to  a  type  of  reciprocating,  internal- 
combustion  engine  that  is  not  a  spark- 
ignition  engine. 

Constant-speed  engine  means  an 
engine  governed  to  operate  only  at  its 
rated  speed. 

Designated  Officer  means  the 
Manager,  Engine  Compliance  Programs 


Group  {6403-J).  U.S  Environmental 
Protection  Agency.  1200  Pennsvlvanid 
Ave.,  Washington.  DC  20460. 

Emission-control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  regulated 
emissions  from  an  engine. 

Emission-data  engine  means  an 
engine  that  is  tested  for  certification 

Emission-related  maintenance  means 
maintenance  that  substantially  affects 
emissions  or  is  likely  to  substantially 
affect  emissions  deterioration. 

Engine  means  an  engine  to  which  this 
part  applies.  For  equipment  subject  to 
this  part  and  regulated  under 
equipment-based  standards,  the  term 
engine  in  this  part  shall  be  interpretpd 
to  include  equipment 

Engine-basea  means  having  emission 
standards  related  to  measurements 
using  an  engine  dynamometer,  in  units 
of  grams  of  pollutant  per  kilowatt-hour. 

Engine  family  means  a  group  of 
engines  with  similar  emission 
characteristics,  as  specified  in  the 
standard -setting  part 

Engme  manufacturer  has  the  meaning 
given  in  section  216(1)  of  the  Act  in 
general,  this  term  includes  any  person 
who  manufactures  an  engirie  for  sale  in 
the  United  States  or  otherwise 
introduces  a  new  engine  into  commerce 
in  the  United  States.  This  includes 
importers.  For  equipment  subject  to  this 
part  and  regulated  under  equipment- 
based  standards,  the  term  engine 
manufacturer  in  this  part  shall  be 
interpreted  to  include  equipment 
manufacturers 

Equipment-based  means  having 
emission  standards  related  to 
measurements  from  an  engine  installed 
in  a  vehicle  using  a  chassis 
dynamometer,  in  units  of  grams  of 
pollutant  per  kilometer. 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s),  including  the 
fuel  tank,  fuel  tank  cap,  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  components,  and  all  fuel- 
system  vents. 

Good  engineering  judgment  has  the 
meaning  we  give  it  in  §  1068,5  of  this 
chapter. 

laentification  number  means  a  unique 
specification  (for  example,  model 
number/serial  number  combination! 
that  allows  someone  to  distinguish  a 
particular  engine  from  other  similar 
engines. 

Maximum  test  torque  means  the 
torque  output  observed  with  the 
maximum  fueling  rate  possible  at  a 
given  speed. 

Nonmethane  hydrocarbons  means  the 
sum  of  all  hydrocarbon  species 


measured  by  a  FID  except  methane, 
expressed  with  an  assumed  mass  13,876 
grams  per  mole  of  carbon  atoms. 

Nonroad  means  relating  to  nonroad 
engines. 

Sonroad  engine  has  the  meaning 
given  in  §89.2  of  this  chapter.  In  general 
this  means  all  internal  combustion 
engines  except  motor  vehicle  engines, 
stationary  engines,  or  engines  used 
solely  for  competition. 

Oxides  of  nitrogen  means  the  oxides 
of  nitrogen  measured  by  the  specified 
test  equipment.  Specifically,  this  means 
nitric  oxide  (NO)  and  nitrogen  dioxide 
(NO;),  Oxides  of  nitrogen  are  expressed 
quantitatively  as  if  the  NO  were  in  the 
form  of  NO:  (assume  a  moleculaj  weight 
{or  oxides  of  nitrogen  equivalent  to  that 
of  NO:). 

Precision  means  two  times  the 
coefficient  of  variance  of  multiple 
measurements,  except  where  specified 
otherwise. 

Revoking  a  certificate  of  conformity 
means  discontinuing  the  certificate  for 
an  engine  family.  If  we  revoke  a 
certificate,  you  must  apply  for  a  new 
c  ertifif.ate  before  continuing  to  produce 
the  affected  engines.  This  does  not 
apply  tn  engines  you  no  longer  possess. 

Round  miMns  to  round  numbers 
according  to  .^STM  E29-93a.  which  is 
incorporated  by  reference  (see 
*)  1065  1010).  unless  otherwise 
specified 

Scheduled  maintenance  means 
adiusting,  repairing,  removing, 
disassembling,  cleaning,  or  replacing 
components  or  systems  that  is 
periodicallv  needed  to  keep  a  part  from 
failing  or  nialfunrtinning  It  also  may 
mean  actions  you  expect  are  necessary 
to  correct  an  overt  indication  of  failure 
or  malfunction  for  which  periodic 
maintenance  is  not  appropridtt- 

Spark-ignition  means  relating  tu  a 
type  of  engine  with  a  spark  plug  (or 
other  sparking  device)  and  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Otto 
combustion  cycle  Spark-ignition 
engines  usually  use  a  throttle  to  regulate 
intake  air  flow  to  control  power  during 
normal  operation 

Standard-setting  part  means  the  part 
in  the  Code  of  Federal  Regulations  that 
defines  emission  standards  for  a 
particular  engme  isee  ts  1065.1(a)). 

Stoichiometry  means  the  proportion 
of  a  mixture  of  air  and  fuel  such  that  the 
fuel  is  fully  oxidized  with  no  remaining 
oxygen  For  example,  stoichiometric 
combustion  in  gasoline  engines 
typically  occurs  at  an  air-fuel  mass  ratio 
of  about  14  7 

Suspendmg  a  certificate  of  conformity 
means  temporarily  discontinuing  the 
certificate  for  an  engine  family.  If  we 
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suspend  a  certificate,  vou  mav  ndt  sr!l 
engines  from  tfiat  engine  family  unless 
we  reinstate  the  certificate  or  approve  a 
new  one. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  selected  from  the  population  of 
an  engine  family  for  emission  testing 

Total  Hvdrocarbnn  I  THCl  means  the 
sum  of  all  hydrocarbon  species 
measured  by  a  FID.  expressed  with  an 
assumed  mass  13.876  grams  per  mole  of 
carbon  atoms. 

Total  Hydrocarbon  Equivalent  means 
the  sum  of  the  carbon  mass 
contributions  of  non-oxygenated 
hydrocarbons,  alcohols  and  aldehvdes, 
or  other  organic  compounds  that  are 
measured  separately  as  contained  in  a 
gas  sample,  expressed  as  petroleum- 
fueled  engine  hvclrocarbons.  The 
hvdrogen-to-carhon  ratio  of  the 
equivalent  hydrocarbon  is  1.85:1. 

United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
islands.  Guam.  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands 

\'niding  a  certificate  of  conformity 
means  invalidating  a  certificate,  so  all 
the  engines  produced  under  that  'r-ngini-' 
family  for  that  model  year  are 
considered  noncompliant.  If  we  void  a 
certificate,  you  are  liable  for  each  engine 
produced  under  the  certificate  and  ma\ 
face  civil  or  criminal  penalties  or  both. 

Voiding  an  exemption  means 
invalidating  an  exemption,  so  all  the 
engines  produced  under  that  exemption 
are  considered  uncertified  (or 
nonconforming)  If  wp  void  an 
exemption,  you  are  liable  for  each 
engine  produced  under  the  exemption 
and  mav  face  civil  or  criminal  penalties 
or  both.  You  ma\'  not  produce  an\ 
additional  engines  using  the  exemption. 

§  1065.1005     Symbols,  acronyms,  and 
abbreviations. 

The  following  symbols.  ac;ronvms, 
and  abbreviations  apply  to  this  part 

("     df'iirees  Celsius. 

inches. 
ASTM     .^me^ican  Society  for  Testing  and 

Malenals. 
cc     cubic  centimeters. 
CFV    critical-flow  venturi. 
CI     compression-Ignition. 
CLD     chemiiuminesf.ent  detector. 
CO     t.arbon  monoxide. 
CX):     t.arbon  dioxide, 
C\  S     tonstant-volume  sampler, 
EFV.     elw  tronit,  flow  control. 
Ey.\     Environmental  Protection  Agency, 
FID     flame  ionization  delec  lor 
g/kVV-hr     grams  per  kilowatt-hour. 
IBP     initial  boiling  point. 


ISO    International  Organization  for 

Standardization. 
kPa    kilopa.scal. 
LPG    liquefied  petroleum  gas. 
m     meters. 

mm  Hg     millimeters  of  mercury. 
NDIR    nondispersive  infrared. 
NIST     National  Institute  for  Standards  and 

Testing. 
NMHC    nonmethane  hydrocarbons. 
NO     nitric  oxide. 
NO:     nitrogen  dioxide. 
NOx    oxides  of  nitrogen  (NO  and  N02). 
O;     oxygen. 

PDP    positive-displacement  pump, 
ppm    parts  per  million, 
rpm     revolutions  per  minute. 
SAE    Society  of  Automotive  Engineers. 
SI    spark-ignition. 
THC    total  hydrocarbon. 
THCE    total  hydrocarbon  equivalent. 
U.S.C.     United  Stales  Code. 

§  1065.1010    Reference  materials. 

We  have  ini orporated  bv  reference 
the  documents  listed  in  this  section. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  prescribed  in  5  U.S.C.  552(a)  and  1 
CFR  part  51    .Anvone  mav  inspect  copies 
at  i;  S.  EPA,  OAR.  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street.  S\V  .  Washington,  DC  20460  or 
Office  of  the  Federal  Register,  800  N. 
Capitol  St  .  NW  .  7fh  Floor.  Suite  700, 
Washington.  DC!. 

(a)  ASTM  material.  IReservedj 

(b)  /,SY)  material  Table  2  of 

«?  1065  1010  lists  material  from  the 
International  Organization  for 
Standardization  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  section  of  this  part  where  we 
reference  it.  The  second  column  is  for 
information  onlv  and  may  not  be  all- 
inclusive  Anyone  mav  receive  copies  of 
these  materials  from  International 
Organization  for  Standardization,  Case 
Postale  56,  CH-1211  Geneva  20, 
Switzerland  Table  2  follows; 

Table  2  of  §1065.1010.— ISO 

Materials 


Document  No.  and 
name 


Part  1065  reference 


ISO  8178   Recipro- 
cating internal  com- 
bustion engines — 
Exhaust  emission 
measurement 


1065  125.  1065  130 
1065  135 


[c]  SAE  material  (Reserved! 

§1065.1015    Confidential  information. 

(a)  Clearly  show  what  you  consider 
cimfidential  bv  marking,  circling, 
bracketing,  stamping,  or  some  other 
methtid.  We  will  store  vour  confidential 


information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2, 

(h)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it. 

(c)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in-§  2,204  of 
this  chapter. 

PART  1068— GENERAL  COMPLIANCE 
PROVISIONS  FOR  NONROAD 
PROGRAMS 

Subpart  A— Applicability  and  Miscellaneous 
Provisions 

Sec. 

1068.1      Does  this  part  applx  tn  me? 

1068. ,T     How  must  engine  nianutai  turers 

apply  good  engineering  iudgmeni? 
lOfiH  10     How  do  I  request  EPA  to  keep  m\ 

information  cimfidential? 
1068.15     Who  is  authorizeil  to  represent  the 

Agency? 
1068.20     May  EPA  enter  niv  facilities  for 

inspections:' 
1068. 2.T     What  definitions  ajjpiv  to  this  part? 

Subpart  B — Prohibited  Acts  and  Related 
Requirements 

1068.101     What  general  actions  does  this 

regulation  prohibit' 
1068.105     What  other  provisions  .ipiiK'  to 

me  specificalK  if  I  mannfar  ture 

equipment  needing  (.ertitied  engines.' 
1068.110     What  other  provisions  apply  to 

engines  in  service? 
1068.115     When  must  engine  manufacturers 

honor  emission-related  warranty  claims? 
10fi8.120     What  retjuirements  must  I  follow 

to  rebuild  engines? 
1068. 12.T     What  happens  if  i  violate  the 

regulations' 

Subpart  C — Exemptions 

1068.201     Does  EPA  exempt  any  engines 

from  the  prohibited  acts' 
1068.205     What  are  the  provisions  for 

exempting  test  engines'' 
1068.210     What  are  the  provisions  for 

exempting  manufa(  turer-owned  engines? 
1068.215     What  are  the  provisions  for 

exempting  display  engines? 
1068.220     What  are  the  provisions  for 

exempting  engines  for  national  security? 
1068.225     What  are  the  provisions  for 

exempting  engines  for  export? 
1068.230     What  are  the  provisions  for 

exempting  engines  used  solely  for 

competition? 
1068.23.5     What  are  the  provisions  tor 

exempting  new  replacement  engines? 
10()8.240     What  temporary  provisions 

address  hardship  due  to  unusual 

circumstances? 
1068.241     What  are  the  provisions  for 

extending  compliance  deadlines  for 

small-volume  manufacturers  under 

hardship? 
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1068.245     What  are  the  provision*;  for 
exempting  engines  for  hardship  for 
equipment  manutai  turers? 

Subpart  D — Imports 

1068.301     Does  this  subpart  apply  to  me? 
1068. .305     How  do  I  get  an  exemption  or 

exclusion  for  imported  engines' 
1068.310     What  are  the  ext  lusions  for 

imported  engines' 
1068.315     What  are  the  permanent 

exemptions  for  imported  engines? 
1068.320     How  must  I  label  an  imported 

engine  with  a  permanent  exemptujn' 
1068.325     What  are  the  temporary 

exemptions  for  imported  engines' 
1068.330     What  are  the  penalties  for 

violations'' 

Subpart  E — Selective  Enforcement  Auditing 

1068.401      What  is  a  selective  enforcement 

audit? 
1068.405     What  is  in  a  test  order' 
1068.410     How  must  I  select  and  prepare  m\ 

engines'' 
1068,415     How  do  I  test  my  engines' 
1068.420     How  do  I  know  when  mv  engine 

family  does  not  comply^ 
1068.425     What  happens  if  one  of  mv 

production-line  engines  exceeds  the 

emission  standards'' 
1068,430     What  happens  if  an  engme  famiU 

does  not  comply'' 
1068.435     .May  1  sell  engines  from  an  engine 

family  with  a  suspended  certificate  of 

conformity? 
1068.440     How  do  I  ask  EPA  to  reinstate  m\ 

suspended  certificate? 
1068  445     When  mav  EPA  revoke  mv 

certificate  under  this  subpart  and  how 

may  I  sell  these  engines  again' 
1068.450     What  records  must  I  send  to  EPA? 
1068  455     What  records  must  I  keep' 
.Appendix  A  to  Subpart  E  of  Part  1068 — Plans 

for  Selective  Enforcement  Auditing 

Subpart  F — Defect  Reporting  and  Recall 

1068.501     How  do  I  report  engine  defects' 
1068.505     How  does  the  recall  program 

work? 
1068.510     How  do  I  prepare  and  apply  my 

remedial  plan? 
1068.515     How  do  I  mark  or  label  repaired 

engines' 
1068.520     How  do  I  notify  affected  owners' 
T068.525     What  records  must  1  send  to  EPA' 
1068.530     What  records  must  1  keep' 
1068  535     How  can  I  do  a  voluntary  rei  all 

for  emission-related  problems' 
1068.540     What  terms  do  I  need  to  know  for 

this  subpart? 

Subpart  G — Public  Hearings 

1068.601     How  do  I  request  a  public 

hearing' 
1068.605     How  will  EPA  set  up  a  public 

hearing? 
1068.610     What  are  the  procedures  for  a 

public  hearing? 
1068.615     How  do  I  appeal  a  hearing 

decision? 
1068. B20     How  does  a  hearing  conclude' 
Appendix  I  to  Part  1068 — Emission  Refated 

Components.  Parameters,  and 

Spe{:ifications 

Authority:  42  U.S.C.  7401-7671  (q) 


Subpart  A— Applicability  and 
Miscellaneous  Provisions 

§  1068.1     Does  this  part  apply  to  me? 

(a)  The  provisions  of  this  pail  cipplv 
to  everyone  with  respect  to  the 
following  engines  or  to  equipment  using 
the  following  engines; 

(1)  Large  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  pan 
1048. 

(2)  Snowmobiles,  all-terrain  vehicles, 
and  off-highwav  motorrvcles  we 
regulate  under  40  CFR  part  1051 

(b)  This  part  does  not  apph  to  any  of 
the  following  engine  or  vehicle 
categories: 

(1)  Light-dutv  motor  vehicles  (see  40 
CFR  part  86). 

(2)  Heavy-duty  motor  vehicles  ajMi 
motor  vehicle  engines  (see  40  CFK  part 
86). 

(3)  Aircraft  engines  (see  40  (T'R  [lart 
87), 

(4)  Locomotive  engines  (see  40  CFR 
part  92). 

(5)  Land-based  nonr(3ad  diesel  engines 
(see  40  CFR  part  891 

(6)  Marine  diesel  engines  (see  40  ('FR 
parts  89  and  94) 

(7)  Marine  outboard  and  personal 
watercraft  engines  (see  40  CFR  part  91  i 

(8)  Small  nonroad  spark-ignitiun 
engines  (see  40  CFR  part  90) 

(c)  For  equipment  subject  to  this  pari 
and  regulated  under  equipment-based 
standards,  interpret  the  term  'engine' 
in  this  part  to  include  equipment  (see 
§1068.25). 

(d)  Follow  the  provisions  of  the 
standard-setting  part  if  they  are  different 
than  any  of  the  provisions  in  this  part 

§  1068.5    How  must  engine  manufacturers 
apply  good  engirteering  judgment? 

(a)  You  must  use  good  engineering 
judgment  for  decisions  related  to  an\ 
requirements  under  this  chapter  This 
includes  your  applications  for 
certification,  any  testing  you  do  to  show 
that  your  production-line  or  in-use 
engines  comply  with  requirements  that 
apply  to  them,  and  how  you  selet  t. 
categorize,  determine,  and  apply  these 
requirements. 

fb)  If  we  send  you  a  written  request, 
you  must  give  us  a  written  description 
of  the  engineering  judgment  in  question 
Respond  within  15  working  davs  of 
receiving  our  request  unle.ss  we  allow 
more  time. 

(c)  We  may  reject  your  decision  if  it 
is  not  based  on  good  engineering 
judgment  or  is  otherwise  inconsistent 
with  the  requirements  that  apply,  based 
on  the  following  provisions: 

(1)  We  may  suspend,  revoke,  or  void 
a  certificate  of  conformity  if  we 
determine  vou  deliberately  used 


incorrect  mitirination  or  overlooked 
important  information,  that  you  did  not 
df'(  i(ir  m  U(ii)d  faith,  or  that  your 
di  I  ;vi   ii  .va    not  rational. 

(2)  If  \M  t'.'lieve  a  different  decision 
would  betlt'f  reflect  good  engineering 
judgment,  but  none  of  the  provisions  of 
paragraph  (c)(1)  of  this  section  apply, 
we  will  tell  you  of  our  concern  (and  its 
basis).  You  will  have  30  days  to  respond 
to  our  concerns,  or  more  time  if  we 
agree  that  you  need  it  to  generate  more 
iniormation  After  considering  your 
information,  we  will  give  you  a  final 
ruling  If  we  conclude  that  you  did  not 
use  good  engineering  judgment,  we  mav 
reject  your  decision  and  apply  the  new 
ruling  to  similar  situations  as  soon  as 
possible 

(d)  We  will  tell  \uu  m  writing  of  the 
conclusions  we  reach  under  paragraph 
(c)  of  this  section  and  explain  our 
reasons  for  them. 

(e)  If  \(Ui  disagree  with  our 
conclusions,  vou  mav  file  a  request  for 

a  public  heaniii;  with  the  Designated 

Officer  a^  i'^f  nh'ii  in  subpart  F  of  this 
part   In  ynur  request,  specify'  vour 
iihipctions,  include  data  or  supporting 
anah  sis.  and  get  your  authorized 
r<'[)rpspntative's  signature.  If  we  agree 
that  your  request  raises  a  substantial 
factual  issue,  we  will  hold  Oi'  tuMring 
ai  (  nrding  to  subpart  F  of  th.-  p.ir* 

§1068.10    How  do  I  request  EPA  to  keep 
my  Information  confidential? 

(dM-li'arh  uicntifv  any  information 
\ou  consider  (. ontidrntial  by  marking, 
circling,  bracketing,  stamping,  or  some 
other  method   We  will  store  vour 
(  onfidential  information  as  described  in 
40  fTR  part  2   .Mso.  we  will  disclose  it 
i  inh  as  spec  ified  in  40  ( !FR  part  2.  This 
procedure  applies  equally  to  the 
Environment.ii  ,\]  p'-als  Board. 

(b)  If  you  send  us  a  second  copy 
without  the  confidential  information. 
we  wiii  assume  it  contains  nothing 

I  onfidential  whenever  we  need  to 

release  information  from  it. 

(c)  If  \[)u  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  \nu,  as  dfsi  rihi'd  in  5;  2  204  of 
this  chapter 

§  1068.15     Who  Is  authorized  to  represent 
the  Agency? 

Tht>  .^d^llnistra!^r  of  the 
Knvimnniental  Frnii'<  tion  Agency  or 
dn\  official  tn  \%hom  the  Administrator 
has  delegated  spe(  ifu  authority  may 
represent  the  .^tjeni  \    For  more 
information,  ask  f"r  .i  i     p\     i  the 
relevant  sections  nj  tnc  I'AW  Delegation 
Manual  from  tht  Designated  Officer. 
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§  1068.20    May  EPA  enter  my  facilities  for 
inspections? 

(d)  If  you  are  a  certificatp  holder,  we 
mav  inspect  vour  engines,  testing, 
manufacturing  processes,  engine  storage 
facilities  (including  port  facilities  for 
imported  engines),  or  records  to  enforce  - 
the  provisions  of  this  chapter. 
Inspectors  will  have  authorizing 
credentials  and  will  limit  inspections  to 
reasonable  times — usually,  normal 
operating  hours. 

(b)  If  we  come  to  inspect,  we  mav  or 
may  not  have  a  warrant  or  court  order. 

(i)  If  we  do  not  have  a  warrant  or 
court  order,  you  may  deny  us  entry 

(2)  If  we  have  a  warrant  or  court 
order,  vou  must  allow  us  to  enter  the 
facility  and  earn.-  out  the  activities  it 
describes. 

(c)  We  mav  seek  a  warrant  or  court 
order  authorizing  an  inspection 
described  in  this  section,  whether  or  not 
we  first  tried  to  get  vour  permission  to 
inspect 

(d)  We  mav  select  dn\'  facilit\'  to  do- 
any  of  the  following: 

(1)  Inspect  and  monitor  any  aspect  of 
engine  manufacturing,  assemblv. 
storage,  or  other  procedures,  and  any 
facilities  where  you  do  them 

(2)  Inspect  and  monitor  any  aspect  of 
engine  test  procedures  or  test-related 
activities,  including  test  engine 
selection,  preparation,  service 
accumulation,  emission  duty  cycles, 
and  maintenance  and  verification  of 
your  test  equipment's  calibration 

(3)  Inspect  and  copv  records  or 
documents  related  to  assembling. 
storing,  selecting,  and  testing  an  engine. 

(4)  Inspect  and  photograph  anv  part  or 
aspect  of  engines  and  components  vou 
use  for  assembly 

(e)  You  must  give  us  reasonable  help 
without  charge  during  an  inspection. 
For  example,  you  may  need  to  help  us 
arrange  an  inspection  with  the  facility's 
managers,  including  clerical  support, 
copying,  and  translation  '\'ou  mav  also 
need  to  show  us  how  the  facility 
operates  and  answer  other  questions  If 
we  ask.  in  writing  to  see  a  particular 
employee  at  the  inspection,  you  must 
ensure  that  he  or  she  is  present  (legal 
counsel  may  accompany  the  emplovee). 

(f)  If  you  have  facilities  in  other 
countries,  we  expect  you  to  locate  them 
in  places  where  local  law  does  not  keep 
us  from  inspecting  as  described  in  this 
section.  We  will  not  try  to  inspect  if  we 
learn  that  local  law  prohibits  it.  but  we 
may  suspend  your  certificate  if  we  are 
not  allowed  to  inspect. 

§  1 068.25    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 


Act  means  the  Clean  .Air  Act.  as 
amended.  42  U.S.C.  7401  et  seq 

Aircraft  means  an\  vehicle  capable  of 
sustained  air  travel  above  treetop 
heights. 

Certificate  holder  means  an  engine 
manufacturer  (including  importers)  with 
a  valid  certificate  of  conformity  for  at 
least  one  engine  family  in  a  given 
calendar  year. 

Designated  Officer  means  the  Manager 
of  the  Engine  Programs  Group  (6403-1). 
U.S  Environmental  Protection  Agency, 
1200  Pf-nnsvlvania  Ave  .  Washington, 
DC  20460. 

Engine  means  an  engine  to  which  this 
part  applies.  For  equipment  subject  to 
this  part  and  regulated  under 
equipment-based  standards,  the  term 
engine  in  this  part  shall  be  interpreted 
to  include  equipment 

Engine-htis^''!  means  having  emission 
standards  related  to  measurements 
using  an  engine  dynamometer,  in  units 
of  grams  of  pollutant  per  kilowatt-hour. 

Engine  manutdcturer  has  the  meaning 
given  in  section  216(1)  of  the  Act.  In 
general,  this  term  includes  any  person 
who  manufactures  an  engine  for  sale  in 
the  United  States  or  otherwise 
introduces  a  new  engine  into  commerce 
in  the  United  States.  This  includes 
importers.  For  equipment  subject  to  this 
part  and  regulated  under  equipment- 
based  standarci,^.  the  term  engine 
manufacturer  in  this  part  shall  be 
interpreted  to  include  equipment 
manufacturers. 

Equipment-based  means  having 
emission  standards  related  to 
measurements  from  an  engine  installed 
in  a  vehicle  using  a  chassis 
dviiamomfter.  in  units  of  grams  of 
piillutant  pf^r  kilometer. 

Equipment  manufacturer  means  any 
r(jmpany  producing  a  piece  of 
equipment  for  sale  or  use  in  the  United 
States. 

Sew  has  the  meaning  we  give  it  in  the 
standard-setting  part 

Sonroad  engine  means; 

(1)  Except  as  discussed  in  paragraph 
(2)  of  this  definition,  a  nonroad  engine 
is  any  internal  combustion  engine: 

(i)  In  or  on  a  piece  of  equipment  that 
is  self-propelled  or  serves  a  dual 
purpcjse  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes  and  bulldozers);  or 

(li)  In  or  im  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 
performing  its  function  (such  as 
lawnmowers  and  string  trimmers);  or 

(iii)  That,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 


transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if: 

(i)  The  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
for  competition,  or  is  subject  to 
standards  promulgated  under  section 
202  of  the  Act;  or 

(ii)  The  engine  is  regulated  by  a 
federal  New  Source  Performance 
Standard  promulgated  under  section 
111  of  the  Act;  or 

(iii)  The  engine  otherwise  included  in 
paragraph  (l)(iii)  of  this  definition 
remains  or  will  remain  at  a  location  for 
more  than  12  consecutive  months  or  a 
shorter  period  of  time  for  an  engine 
located  at  a  seasonal  source.  A  location 
is  any  single  site  at  a  building,  structure, 
facility,  or  installation.  Any  engine  (or 
engines)  that  replaces  an  engine  at  a 
location  and  that  is  intended  to  perform 
the  same  or  similar  function  as  the 
engine  replaced  will  be  included  in 
calculating  the  consecutive  time  period. 
An  engine  located  at  a  seasonal  source 
is  an  engine  that  remains  at  a  seasonal 
source  during  the  full  annual  operating 
period  of  the  seasonal  source.  A 
seasonal  source  is  a  stationary  source 
that  remains  in  a  single  location  on  a 
permanent  basis  (i.e.,  at  least  two  years) 
and  that  operates  at  that  single  location 
approximately  three  months  (or  more) 
each  year.  This  paragraph  (2)(iii)  of  this 
definition  does  not  apply  to  an  engine 
after  the  engine  is  removed  from  the 
location. 

Operating  hours  means: 

(1)  For  engine  storage  areas  or 
facilities,  times  during  which  people 
other  than  custodians  are  at  work  near, 
and  can  access,  a  storage  area  or  facility. 

(2)  For  other  areas  or  facilities,  times 
during  which  an  assembly  line  operates 
or  any  of  the  following  activities  occurs; 

(i)  Testing,  maintenance,  or  service 
accumulation, 

(ii)  Production  or  compilation  of 
records, 

(iii)  Certification  testing. 

(iv)  Translation  of  designs  from  the 
test  stage  to  the  production  stage, 

(v)  Engine  manufacture  or  assembly. 

Piece  of  equipment  means  any 
vehicle,  vessel,  locomotive,  aircraft,  or 
other  type  of  equipment  using  engines 
to  which  this  part  applies. 

Placed  into  service  means  used  for  its 
intended  purpose. 

Standard-setting  part  means  the  part 
in  the  Code  of  Federal  Regulations  that 
defines  emission  standards  for  a 
particular  engine  (see  §  1068.1(a)), 

Ultimate  purchaser  means  the  first 
person  who  in  good  faith  buys  a  new 
engine  without  intending  to  resell  it. 
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United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

We  (us.  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

Subpart  B — Prohibtted  Acts  and 
Related  Requirements 

§  1068.101     What  general  actions  does  this 
regulation  prohibit? 

(a)  The  following  prohibitions  apply 
to  manufactiu^rs  of  new  engines  and 
manufacturers  of  equipment  containing 
these  engines,  except  as  described  in 
subparts  C  and  D  of  this  part: 

(1)  You  may  not  sell,  offer  for  sale,  or 
introduce  or  deliver  into  commerce  in 
the  United  States  or  import  into  the 
United  States  any  new  engine  or 
equipment  after  emission  standards  take 
effect  for  that  engine  or  equipment, 
unless  it  has  a  valid  certificate  of 
conformity  for  its  model  year  and  the 
required  label  or  tag.  You  also  may  not 
take  any  of  the  actions  listed  in  the 
previous  sentence  with  respect  to  any 
equipment  containing  an  engine  subject 
to  this  part's  provisions,  unless  the 
engine  has  a  valid  certificate  of 
conformity  for  its  model  year  and  the 
required  engine  label  or  tag.  This 
requirement  also  covers  new  engines 
you  produce  to  replace  an  older  engine 
in  a  piece  of  equipment,  unless  the 
engine  qualifies  for  the  replacement- 
engine  exemption  in  §  1068.235.  The 
maximum  civil  penalty  is  $27,500  for 
each  engine  in  violation. 

(2)  This  chapter  requires  you  to  record 
certain  types  of  information  to  show 
that  you  meet  our  standards.  You  may 
not  omit  these  requirements  to  make 
and  maintain  required  records 
(including  those  described  in 

§  1068.501).  You  may  not  deny  us 
access  to  or  copying  of  your  records  if 
we  have  the  authority  to  see  or  copy 
them.  Also,  you  may  not  delay  or  omit 
giving  us  required  reports  or 
information.  The  maximum  civil 
penalty  is  $27,500  for  each  day  in 
violation. 

(3)  You  may  not  keep  us  from  entering 
your  facility  to  test  engines  or  inspect  if 
we  are  authorized  to  do  so.  Also,  you 
may  not  omit  tests  we  require  (or  omit 
having  the  tests  done  for  you).  The 
maximum  civil  penalty  is  $27,500  for 
each  day  in  violation. 

(b)  The  following  prohibitions  apply 
to  everyone  with  respect  to  the  engines 
to  which  this  part  applies: 


(1)  You  may  not  remove  or  disable  a 
device  or  element  of  design  that  may 
affect  an  engine's  emission  levels  This 
restriction  applies  before  and  after  the 
engine  is  placed  in  service  Section 
1068.120  describes  how  this  applies  tn 
rebuilding  engines.  For  a  manufacturer 
or  dealer,  the  maximum  civil  penalty  is 
$27,500  for  each  engine  in  violation  For 
anyone  else,  the  maximum  civil  penalty 
is  $2,500  for  each  engine  in  violation 
This  does  not  apply  in  any  of  the 
following  situations: 

(i)  You  need  to  repair  an  engine  and 
you  restore  it  to  proper  functioning 
when  the  repair  is  complete, 

(ii)  You  need  to  modify  an  engine  to 
respond  to  a  temporary  emergency  and 
you  restore  it  to  proper  functioning  as 
soon  as  possible. 

(iii)  You  modify  a  new  engine  that 
another  manufacturer  has  already 
certified  to  meet  emission  standards. 
intending  to  recertify  it  under  your  own 
engine  family.  In  this  case  you  must  tell 
the  original  manufacturer  not  to  includp 
the  modified  engines  in  the  original 
engine  family. 

(2)  You  may  not  knowingly 
manufacture,  sell,  offer  to  sell,  or  install, 
an  engine  part  if  one  of  its  main  effects 
is  to  bypass,  impair,  defeat,  or  disable 
the  engine's  control  of  emissions.  The 
maximum  civil  penalty  is  $2,500  for 
each  part  in  violation. 

(3)  For  an  engine  that  is  excluded 
from  any  requirements  of  this  chapter 
because  it  is  a  stationary  engine,  you 
may  not  move  it  or  install  it  in  any 
mobile  equipment,  except  as  allowed  bv 
the  provisions  of  this  chapter  You  may 
not  circumvent  or  attempt  to  circumvent 
the  residence-time  requirements  of 
paragraph  {2)(iii)  of  the  nonroad  engine 
definition  in  §  1068.25.  The  maximum 
civil  penalty  is  $27,500  for  each  day  in 
violation. 

(4)  For  an  eng;ne  or  piece  of 
equipment  that  is  excluded  from  any 
requirements  of  this  chapter  because  it 
is  to  be  used  solely  for  competition,  you 
may  not  use  it  in  a  manner  that  is 
inconsistent  with  use  solely  for 
competition.  The  maximum  civil 
penalty  is  $27,500  for  each  day  in 
violation. 

(c)  Exemptions  from  these 
prohibitions  are  described  in  subparts  C 
and  D  of  this  part. 

(d)  The  standard-setting  parts  describe 
more  requirements  and  prohibitions  that 
apply  to  engine  manufacturers 
(including  importers)  and  others  under 
this  chapter. 

(e)  The  maximum  penalties  in 
paragraphs  (a)  and  (b)  of  this  section 
and  in  §  1068.125(b)  are  in  1970  dollars 
The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Public  Law 


lOmO.  104  .Stal    89U  ^nd  28  U.S.C. 
2461)  and  associated  reguidtions 
describe  how  to  adjust  these  figures 
based  on  the  date  of  the  violation. 

§  1068.105     What  other  provisions  apply  to 
me  specifically  if  I  manufacture  equiprT>ent 
r>eeding  certified  engines? 

ia)  Transitioning  to  new  standards. 
You  may  use  up  your  normal  inventory' 
of  engines  not  certified  to  new  emission 
standards  if  they  were  built  before  the 
date  of  the  new  standards.  However. 
stockpiling  these  engines  violates 
«!  1068  lOKain! 

(b)  Installing  en,ejnps   "i  dtj  must 
follow  the  engine  manufacturer's 
emission-related  installation 
instructions  For  example,  you  may 
need  to  constrain  w  here  vou  plai  •-  an 
exhaust  aflertreatment  device  or 
integrate  into  your  equipment  models  a 
de\'ice  for  sending  \'isua]  or  audible 
signals  to  the  o|)erator  Not  meeting  the 
manufacturers  emission-related 
installation  instructions  is  a  violation  of 
^  1068  101(b)(1) 

(c)  Attaching  a  duplu  att  iuhel  If  you 
obscure  the  engine  s  label,  you  must  do 
three  things  to  avoid  violating 

^1068  101(a)(1) 

(1)  Permanenth  attach  to  mhu 
equipment  a  duplicate  label   Sei  are  it  to 
a  part  needed  for  normal  operation  and 
not  normally  requiring  replaLement 

(2)  Make  sure  your  label  i*.  identnai 
to  the  engine  label.  You  may  make  the 
label  yourself  or  get  it  from  the  engine 
manufacturer 

(3)  Make  sure  an  a\erage  [lerson  can 
easily  read  it 

(d)  Producing  nonroad  equipment 
certified  to  highway  emission  standards. 
>'ou  ma\'  produce  nonroad  equipment 
from  complete  or  incomplete  motor 
vehicles  with  the  motor  vehicle  engine 
if  you  meet  three  criteria: 

(1)  The  engine  or  vehicle  is  certified 
to  40(:P'R  part  8b 

(2)  The  engine  i-.  not  ad)usted  outside 
the  manufacturer  s  specifications. 

(3)  The  engine  or  vehicle  is  not 
modified  in  any  way  that  may  affect  its 
emission  control  This  applies  to 
evaporative  emissinn  nmtrols.  but  not 
refueling  eniis'-inn  i  cuUmN 

§1068.110     What  other  provisions  apply  to 
engines  in  service? 

(a)  Afternuirket  parts  and  ser^icf-.  As 
tile  engine  manufacturer,  vou  mav  not 
require  anvone  to  use  \nur  \>Hr'^  -ir 
service  to  maintain  or  repdn  dji  engine, 
unless  we  approve  this  in  your 
application  for  <  ertification. 

(b)  (lprtif\'ing  cittfrmarket  parts.  As 
the  manufacturer  or  rebuilder  of  an 
aftermarket  <>ngine  part,  you  mav — but 
are  not  required  to — certify  according  to 
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§  85.2114  of  this  chapter  that  using  the 
part  will  not  cause  engines  to  fail  to 
meet  emission  standards 

(c)  Defeat  devices.  We  may  test 
equipment  or  engines  to  investigate 
potential  defeat  devices.  We  may  also 
require  the  engine  manufac:turer  tn  do 
this  testmg.  If  we  choose  to  investigate 
one  of  your  designs,  we  may  require  you 
to  show  us  that  it  does  not  have  a  defeat 
device.  To  dn  this,  vou  mav  have  to 
share  with  us  information  regarding  test 
programs,  engineering  evaluations, 
design  specifications,  calibrations,  on- 
board computer  algorithms,  and  design 
strategies 

(d)  Warranty  and  maintenance. 
Owners  mav  make  warranty  claims 
against  the  engine  manufacturer  for 
emission-related  parts,  as  described  in 
§  1068,115  This  generally  includes  any 
emission-related  engine  parts  thai  were 
not  in  common  use  before  we  hav*' 
adopted  emission  standards,  in  general 
we  consider  replacement  or  repair  of 
anv  other  components  to  be  the  owner  s 
responsibilitv  The  warrantv  period 
begins  when  the  engine  is  first  placed 
into  service 

§1068.115    When  must  engine 
manufacturers  honor  emission-related 
warranty  claims? 

(a)  As  an  engine  manufacturer,  you 
mav  not  deny  emission-related  warrantv 
claims  based  on  any  of  the  following: 

(1)  Maintenance  or  other  senice  you 
or  your  authorized  facilities  performed. 

(2)  Engine  repair  work  that  an 
operator  performed  to  correct  an  unsafe, 
emergency  condition  attributable  to  vou. 
as  long  as  the  operator  tries  to  restore 
the  engine  to  its  proper  configuration  as 
soon  as  possible. 

(3)  Any  action  or  inaction  bv  the 
operator  unrelated  to  the  warranty 
claim 

(4)  Maintenance  that  was  performed 
more  frequently  than  you  specify. 

(5)  Anything  that  is  vour  fault  or     ' 
responsibilit\' 

(fi)  The  use  of  any  fuel  that  is 
commonly  available  where  the  engine 
operates,  unless  vour  written 
maintenance  instructions  state  that  this 
fuel  would  harm  the  engines  emission 
control  system  and  operators  can  readil", 
find  the  proper  fuel 

(b)  .^s  long  as  ncme  of  the  restrictions 
of  paragraph  (a)  of  this  section  apply. 
you  may  deny  an  emission-related 
warranty  claim  if  either  of  the  following 
occurs: 

(1)  Owners  are  not  able  to  show  th»'\ 
followed  your  written  maintenance 
instructions,  as  described  in  paragraph 
(c)  of  this  sectirm 

(2)  You  prove  that  the  warranty  claim 
was  caused  by  any  of  the  following: 


(i)  The  operator  abused  the  engine  by 
using  it  for  purposes  for  which  it  was 
not  designed. 

(ii)  Someone  improperly  installed  an 
engine  part  or  set  engine  parameters 
outside  your  specified  adjustable  ranges 
during  any  schedulefi  maintenance 
related  to  the  affected  part  or  system. 

(iii)  Someone  permanently  removed 
or  disabled  the  engine's  emission 
control  system  or  any  of  its  components 
during  unscheduled  maintenance 
related  to  the  affected  part  or  system. 

(c)  You  may  ask  owners  to  show  they 
followed  vour  written  maintenance 
instructions  only  if  \ou  have  an 
objective  reason  to  believe  they  did  not 
follow  these  instruction.s  and  that  this 
would  have  caused  the  defect  that  is  the 
subject  of  their  warrantv  claim, 

(1)  If  owners  do  their  own 
maintenance,  they  may  state  that  they 
performed  the  prescribed  maintenance 
at  the  approximate  intervals  (in  months 
nr  operating  hours)  and  show  thev 
bought  and  used  proper  parts.  You  may 
ask  them  to  show  they  are  able  to 
perform  the  maintenance  properly, 

(2)  If  owners  hire  others  to  maintain 
their  engines,  they  may  rely  on  service 
receipts  or  a  maintenance  log  book 
validated  at  the  approximate  intervals 
(in  months  or  operating  hmirsl  by  those 
whn  p^'rf^^mf•d  the  maintenance 

§  1 068, 1 20    What  requirements  must  I 
follow  to  rebuild  engines? 

(a)  This  sec:tion  describes  the  steps  to 
take  when  rebuilding  engines  to  avoid 
violating  the  tampering  prohibition  in 

^  1068, 101(b)(1)  These  requirements 
apply  to  anyone  rebuilding  an  engine 
subject  to  this  part,  hut  the  reporting 
requirements  in  paragraphs  (i)  and  (j)  of 
this  section  apply  only  to  businesses, 

(b)  The  term  'rebuilding"  refers  to  a 
partial  or  coni[)lete  rebuild  of  an  engine 
or  engine  system,  including  a  major 
overhaul  in  which  you  replace  the 
engine's  power  assemblies  or  make 
oth<>r  changes  that  significantly  increase 
the  service  life  of  the  engine.  It  also 
includes  replacing  or  rebuilding  an 
engine's  turbocharger  or  aftercooler  or 
its  systems  for  fuel  metering  or 
electronic  control.  For  these  provisions, 
rebuilding  mav  or  mav  not  involve 
removing  the  engine  from  the 
equipment   For  other  maintenance  or 
ser\ice  that  is  not  rebuilding,  you  must 
still  not  make  changes  that  might 
increase  emissions,  but  vou  do  not  need 
to  keep  an\  records 

(c)  If  you  rebuild  an  engine,  you  must 
have  a  reasonable  technical  basis  for 
knowing  that  the  rebuilt  engine  has  the 
same  emissions  performance  as  the 
engine  in  its  certified  configuration. 
Identify  the  model  vear  of  the  resulting 


engine  configuration.  You  have  a 
reasonable  basis  if  you  meet  two  main 
conditions: 

(1)  Install  parts — new,  used,  or 
rebuilt — so  a  person  familiar  with 
engine  design  and  function  would 
reasonably  believe  that  the  engine  with 
those  parts  will  control  emissions  to  the 
same  degree  as  with  the  original  parts. 

(2)  Adjust  parameters  or  change 
design  elements  only  according  to  the 
original  engine  manufacturer's 
instructions.  Or,  if  you  differ  from  these 
instructions,  you  must  have  data  or 
some  other  technical  basis  to  show  you 
should  not  expect  in-use  emissions  to 
increase, 

(d)  If  the  rebuilt  engine  remains 
installed  or  is  reinstalled  in  the  same 
piece  of  equipment,  vou  must  rebuild  it 
to  the  original  configuration  or  another 
certified  configuration  of  the  same  or 
later  model  year. 

(e)  If  the  rebuilt  engine  replaces 
another  engine  in  a  piece  of  equipment, 
you  must  rebuild  it  to  a  certified 
configuration  that  equals  the  emissions 
performance  of  the  engine  you  are 
replacing. 

(f)  Do  not  erase  or  reset  emission- 
related  codes  or  signals  from  onboard 
monitoring  systems  without  diagnosing 
and  responding  appropriately  to  any 
diagnostic  codes.  This  requirement 
applies  regardless  of  the  manufacturer's 
reason  for  installing  the  monitoring 
system  and  regardless  of  its  form  or 
interface.  Clear  any  codes  from 
diagnostic  systems  when  you  return  the 
rebuilt  engine  to  service.  Do  not  disable 
a  diagnostic  signal  without  addressing 
its  cause. 

(g)  When  you  rebuild  an  engine, 
check,  clean,  adjust,  repair,  or  replace 
all  emission-related  components  (listed 
in  Appendix  I  of  this  part)  as  needed 
according  to  the  original  manufacturer's 
recommended  practice.  In  particular, 
replace  oxygen  sensors,  replace  the 
catalyst  if  there  is  evidence  of 
malfunction,  clean  gaseous  fuel  system 
components,  and  replace  fuel  injectors 
(if  applicable). 

(h)  If  you  are  installing  an  engine  that 
someone  else  has  rebuilt,  check  all 
emission-related  components  listed  in 
Appendix  I  of  this  part  as  needed 
according  to  the  original  manufacturer's 
recommended  practice. 

(i)  Keep  at  least  the  following  records: 

(1)  Identify  the  hours  of  operation  (or 
mileage,  as  appropriate)  at  time  of 
rebuild, 

(2)  Identif>'  the  work  done  on  the 
engine  or  any  emission-related  control 
components,  including  a  listing  of  parts 
and  components  you  used. 

(3)  Describe  any  engine  parameter 
adjustments. 
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(4)  Identify-  any  emission-related 
codes  or  signals  you  responded  to  and 
reset. 

(j)  You  must  show  us  or  send  us  your 
records  if  we  ask  for  them.  Keep  records 
for  at  least  two  years  after  rebuilding  an 
engine.  Keep  them  in  any  format  that 
allows  us  to  readily  review  them 

(1)  You  do  not  need  to  keep 
information  that  is  not  reasonably 
available  through  norma!  business 
practices.  We  do  not  expect  you  to  have 
information  that  you  cannot  reasonably 
access. 

(2)  You  do  not  need  to  keep  records 
of  what  other  companies  do. 

(3)  You  may  keep  records  based  nn 
engine  families  rather  than  individual 
engines  if  that  is  the  way  you  normallv 
do  business. 

§  1068.125    What  happens  if  I  violate  the 
regulations? 

(a)  Civil  penalties  and  injunctions  We 
may  bring  a  civil  action  to  assess  and 
recover  civil  penalties  and/or  enjoin  and 
restrain  violations  in  the  United  States 
District  Court  for  the  district  where  you 
allegedly  violated  a  requirement,  or  the 
district  where  you  live  or  have  your 
main  place  of  business.  Actions  to 
assess  civil  penalties  or  restrain 
violations  of  §  1068.101  must  be  brought 
by  and  in  the  name  of  the  United  States. 
The  selected  court  has  jurisdiction  to 
restrain  violations  and  assess  civil 
penalties. 

(1)  To  determine  the  amount  of  a  civil 
penalty  an^i  reach  a  just  conclusion,  the 
court  considers  six  main  factors; 

(i)  The  seriousness  of  your  violation, 
(ii)  How  much  you  benefitted  or  saved 

because  of  the  violation. 

(iii)  The  size  of  your  business 

(iv)  Your  historv  of  compliance  with 

Title  II  of  the  Act." 

(v)  What  you  did  to  remedv  the 

violation, 

(vi)  How  the  penalty  will  affect  your 

ability  to  continue  in  business. 

(2)  Subpoenas  for  witnesses  who  must 
attend  a  district  court  in  any  district 
mav  apply  to  any  other  district. 

(b)  Administrative  penalties  Instead 
of  bringing  a  civil  action,  we  may  assess 
administrative  penalties  if  the  total  is 
less  than  $200,000  against  you 
individually.  This  maximum  penalty 
may  be  greater  if  the  Administrator  and 
the  Attorney  General  jointlv  determine 
that  is  appropriate  for  administrative 
penalty  assessment.  No  court  may 
review  such  a  determination.  Before  we 
assess  an  administrative  penalty,  vou 
may  ask  for  a  hearing  (subject  to  40  CFR 
part  22). 

(1)  To  determine  the  amount  of  an 
administrative  penalty,  we  will  consider 
the  factors  described  in  paragraph  (a)(1) 
of  this  section. 


(2)  An  administrative  order  we  issue 
under  this  paragraph  (b)  becomes  final 
30  days  after  we  issue  if,  unless  vou  ask 
for  judicial  review  by  that  time  (see 
paragraph  (c)  of  this  section)  \'ou  ma\ 
ask  for  review  by  any  of  the  district 
courts  listed  in  paragraph  (a)  of  this 
section.  Send  the  Administrator  a  copv 
of  the  filing  by  certified  mail 

(3)  We  will  not  pursue  an 
administrative  action  for  a  violation  if 
either  of  the  following  two  conciitions  is 
true: 

(i)  We  are  separately  prosecuting  the 
violation  under  this  part 

(ii)  We  have  issued  a  final  order  for 
a  violation,  no  longer  subject  to  judicial 
review,  for  which  \  ou  have  already  paid 
a  penalty 

(c)  ]udnml  review  If  you  ask  a  cnuri 
to  review  a  civil  or  admin!strati\e 
penalty,  we  will  file  in  the  appropriate 
court  within  30  days  of  your  request  a 
certified  copy  or  certified  index  of  the 
record  on  which  the  court  or  the 
.Administrator  issued  the  order 

(1)  The  ludge  may  set  aside  or  remand 
any  order  issued  under  this  section  only 
if  he  or  she  believes  one  of  the  following 
is  true: 

(i)  Substantial  evidence  does  not  exist 
in  the  record,  taken  as  a  whole,  to 
support  finding  a  violation 

(ii)  The  .Administrators  assessment  of 
the  penalty  is  an  abuse  of  discretion. 

(2)  The  judge  may  add  civil  penalties 
if  he  or  she  believes  our  penalty  is  an 
abuse  of  discretion  that  favors  you 

(d)  Effect  of  enforcement  actions  on 
other  requirements  Our  pursuit  of  civil 
or  administrative  penalties  does  not 
affect  or  limit  our  authority  to  enforce 
any  provisions  of  this  chapter 

(e)  Penalties  In  anv  proceedings,  the 
United  States  government  may  seek  to 
collect  civil  penalties  assessed  under 
this  section 

(1)  Once  a  penalty  assessment  is  find! 
if  you  do  not  pay  it,  the  .Administrator 
will  ask  the  Attorney  General  to  bring  a 
civil  action  in  an  appropriate  district 
court  to  recover  the  moiiev   We  may 
collect  interest  from  the  date  of  the  final 
order  or  final  judgment  at  rates 
established  by  the  Internal  Revenue 
Code  of  1986'(2B  U  S.C  6621(d)(2))   In 
this  action  to  collect  overdue  penalties. 
the  court  will  not  review  the  validity, 
amount,  and  appropriateness  of  the 
penalty. 

(2)  In  addition,  if  \'ou  do  not  pd\  the 
full  amount  of  a  penalty  on  time,  you 
must  then  pay  more  to  cover  interest, 
enforcement  expenses  (in(  luding 
attorney's  fees  and  costs  for  collection). 
and  a  quarterly  nonpayment  pena!t\  for 
each  quarter  you  do  not  pav  The 
nonpayment  penalty  is  10  percent  of 
your  total  penalties  plus  an\  unpaui 


nonpavmeiit 
qi;ar1ers 


•  nalties  from  previous 


Subpart  C — Exemptions 

§1068.201      Does  EPA  exempt  any  engines 
from  the  prohibited  acts? 

We  may  exempt  new  engines  from  the 
prohihitcii  ,ii  !-    n  subpart  B  of  this  part 
under  rni^iiiT'iii.  Ills  described  in  this 
subpart  We  may  exempt  an  engine 
already  placed  in  service  in  the  United 
States  from  the  prohibition  in 
§1068.101fb)(l)  if  the  exemption  for 
engines  used  solely  for  competition 
applies  (see  §  1068.230). 

(a)  This  subpart  identifies  which 
engines  qualify'  for  exemptions  and 
what  information  we  need.  We  may  ask 
for  more  information. 

(b)  If  you  violate  any  of  the  terms, 
conditions,  instructions,  or 
requirements  to  qualify  for  an 
exemption,  we  may  void  the  exemption. 

(c)  If  you  use  an  exemption  under  this 
subpart,  we  may  require  you  to  add  a 
permanent  label  to  your  exempted 
engines. 

(d)  If  you  produce  engines  we  exempt 
under  this  subpart,  we  may  require  you 
to  make  ,ind  keep  records,  perform  tests, 
make  r'  (i  r;-  .ui  i  provide  information 
as  needed  to  reasonably  evaluate  the 
validity  of  the  exemption. 

(e)  If  you  own  or  operate  engines  we 
exempt  under  this  subpart,  we  may 
require  you  to  provide  information  as 
needed  to  reasonably  evaluate  the 
validity  of  the  exemption. 

(f)  Subpart  D  of  this  part  describes 
how  we  apply  these  exemptions  to 
engines  you  import  (or  intend  to 
import). 

(g)  If  you  want  to  ask  for  an 
exemption  or  need  more  information, 
write  to  the  Designated  Officer. 

§1068.205     What  are  the  provisions  tor 
exempting  test  engines' 

[dl  \\f  nirt\  -■x.Miiiit  t^ngines  you  use 
for  research,  investigations,  studies, 
demonstrations  or  training. 

(b)  Anyone  may  ask  for  a  testing 
exemption. 

(c)  If  vou  are  a  certificate  holder,  you 
may  request  an  exemption  for  engines 
you  intend  to  include  in  test  programs 
over  a  two-year  period. 

(1)  In  your  request,  tell  us  the 
maximum  number  of  engines  involved 
and  describe  how  you  will  make  sure 
exempted  engines  are  used  only  for  this 
testing. 

(2)  Give  us  the  information  described 
in  paragraph  (d)  of  this  section  if  we  ask 
ior  It. 

(d)  If  you  are  not  a  certificate  holder 
do  all  of  the  following: 
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(1)  Show  that  the  proposed  test 
program  has  a  valid  purpose  under 
paragraph  (a)  of  this  section. 

(2)  Show  vou  need  an  exemption  to 
achieve  the  purpose  of  the  test  program 
(time  constraints  may  be  a  basis  for 
needing  an  exemption,  but  the  cost  of 
certification  alone  is  not) 

(3)  Estimate  the  duration  of  the 
proposed  test  program  and  the  number 
of  engines  involved. 

(4)  Allow  us  to  monitor  the  testing. 

(5)  Describe  how  vou  will  ensure  that 
vou  stay  within  this  exemptions 
purposes.  Address  at  least  the  follovvint^ 
things; 

(i)  The  technical  nature  of  the  test. 

(ii)  The  test  site. 

(iiil  The  duration  and  accumulated 
engine  operation  associated  with  the 
test. 

(iv)  Ownership  of  the  engines 
involved  in  the  test. 

(v)  The  intended  final  disposition  of 
the  engines 

(vi)  How  vou  will  identifv.  rec;ord. 
and  make  available  the  engine 
identification  numbers. 

(vii)  The  means  or  procedure  for 
recording  test  results. 

(e)  If  we  approve  your  request  /or  a 
testing  exemption,  we  will  send  you  a 
letter  or  a  memorandum  for  your 
signature  describing  the  basis  and  scope 
of  the  exemption.  It  will  also  include 
any  necessary  terms  and  conditions, 
which  normally  require  you  to  do  the 
following: 

(1)  Stay  within  the  scope  of  the 
exemption. 

(2)  Create  and  maintain  adequate 
records  that  we  mav  inspect. 

(3)  Add  a  permanent,  legible  label, 
written  in  block  letters  in  English,  to  a 
readilv  visible  part  nf  each  exempted 
engine.  This  label  must  include  at  least 
the  following  item.s: 

(i)  The  label  heading    EMISSION 
CONTROL  INFORMATION." 

(ii)  Your  corporate  name  and 
trademark 

(iii)  Engine  displacement,  engine 
family  identification,  and  model  vear  of 
the  engine  or  whom  to  contact  for 
further  information 

(iv)  The  statement  'THIS  ENGINE  IS 
EXEMPT  UNDER  40  CFR  1068.205 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS  ■• 

(4)  Tell  us  when  the  test  program  is 
finished. 

(5)  Tell  us  the  final  disposition  of  the 
engines. 

(6)  Send  us  a  written  confirmation 
that  you  meet  the  terms  and  conditions 
of  this  exemption. 


§  1 068.21 0    What  are  the  provisions  for 
exempting  manufacturer-owned  engines? 

(a)  You  are  onlv  eligible  for  the 
exemption  for  manufacturer-owned 
engines  if  vou  are  a  certificate  holder. 

(b)  .A-n  engine  may  be  exempt  without 
a  request  if  it  is  a  nonconforming  engine 
under  vour  ownership  and  control  and 
you  operate  it  to  develop  products, 
assess  production  methods,  or  promote 
your  engines  in  the  marketplace.  You 
mav  not  lease,  sell,  or  use  the  engine  to 
generate  revenue,  either  by  itself  or  in 

a  piece  of  equipment 

(c)  To  use  this  exemption,  you  must 
do  three  things; 

(1)  Establish,  maintain,  and  keep 
adequatelv  organized  and  indexed 
information  on  each  exempted  engine, 
including  the  engine  identification 
number,  the  use  of  the  engine  on 
exempt  status,  and  the  final  disposition 
of  any  engine  removed  from  exempt 
status. 

(2)  Let  us  access  these  records,  as 
described  in  *)  1068  20. 

(.1)  Add  a  permanent,  legible  label, 
written  in  block  letters  in  English,  to  a 
readily  visible  part  of  each  exempted 
engine  This  label  must  include  at  least 
the  following  items; 

(J)  The  label  heading  'EMISSION 
CONTROL  INFORMATION," 

(ii)  Your  corporate  name  and 
traflemark. 

(lii)  Engine  displacement,  engine 
fanulv  identification,  and  model  year  of 
the  engine  or  whom  to  contact  for 
further  information 

(iv)  The  statement   THIS  ENGINE  IS 
EXEMPt  UNDER  40  CFR  1068,210 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS." 

§  1 068.21 5    What  are  the  provisions  for 
exempting  display  engines? 

(a)  You  are  onlv  eligible  for  the 
exemption  for  display  engines  if  you  are 
a  certificate  holder. 

(b)  .\  displav  engine  is  exempt 
without  a  request  if  it  is  a 
nonconforming  engine  you  use  only  for 
displavs  in  the  interest  of  a  business  or 
the  general  public.  This  exemption  does 
nut  appU  to  engines  displayed  for  any 
of  the  following: 

(1)  For  private  use 
(2j  For  other  purpf)ses  that  are  not 
available  to  the  public  daily. 

(3)  For  anv  ntner  purpose  we 
determinf'  is  inappropriate  for  a  display 
exemption. 

(c)  You  mav  operate  the  exempted 
engine,  but  onlv  if  the  operation  is  part 
of  the  displav   You  may  not  sell  or  lease 
a  display  engine  or  use  it  to  generate 
revenue  without  a  certificate  of 

;  onformifv  and  an  engine  label. 

(d)  To  use  this  exemption,  you  must 
add  a  permanent,  legible  label,  written 


in  block  letters  in  English,  to  a  readily 
visible  part  of  each  exempted  engine. 
This  label  must  include  at  least  the 
following  items: 

(1)  The  label  heading  "EMISSION 
CONTROL  INFORMATION." 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displacement,  engine 
family  identification,  and  model  year  of 
the  engine  or  whom  to  contact  for 
further  information. 

(4)  The  statement  "THIS  ENGINE  IS 
EXEMPT  UNDER  40  CFR  1068.215 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.". 

§1068.220    What  are  the  provisions  for 
exempting  engines  for  national  security? 

(a)  You  are  only  eligible  for  the 
exemption  for  national  security  if  you 
are  an  engine  manufacturer. 

(b)  Your  engine  is  exempt  without  a 
request  if  you  produce  it  for  a  piece  of 
equipment  owned  or  used  by  an  agency 
of  the  federal  government  responsible 
for  national  defense,  where  the 
equipment  has  armor,  permanently 
attached  weaponry,  or  other  substantial 
features  typical  of  military  combat, 

(c)  You  may  request  a  national 
security  exemption  for  engines  not 
meeting  the  conditions  of  paragraph  (b) 
of  this  section,  as  long  as  your  request 
is  endorsed  by  an  agency  of  the  federal 
government  responsible  for  national 
defense.  In  your  request,  explain  why 
you  need  the  exemption, 

§  1 068.225    What  are  the  provisions  for 
exempting  engines  for  export? 

(a)  If  you  export  a  new  engine  to  a 
country  with  emission  standards 
identical  to  ours,  we  will  not  exempt  it. 
These  engines  must  comply  with  our 
certification  requirements. 

(b)  If  you  export  an  engine  to  a 
country  with  different  emission 
standards  or  no  emission  standards,  it  is 
exempt  from  the  prohibited  acts  in  this 
part  without  a  request.  If  you  produce 
an  exempt  engine  for  export  and  it  is 
sold  or  offered  for  sale  to  someone  in 
the  United  States  (except  for  export),  we 
will  void  the  exemption. 

(c)  Label  each  exempted  engine  and 
shipping  container  with  a  label  or  tag 
showing  the  engine  is  not  certified  for 
sale  or  use  in  the  United  States,  The 
label  must  include  at  least  the  statement 

'THIS  ENGINE  IS  SOLELY  FOR 
EXPORT  AND  IS  THEREFORE  IS 
EXEMPT  UNDER  40  CFR  1068,225 
FROM  U.S.  EMISSION  STANDARDS 
AND  RELATED  REQUIREMENTS.". 
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§  1 068.230    What  are  the  provisions  for 
exempting  engines  used  solely  for 
compietition? 

(a)  If  you  modify  an  engine  after  it  has 
been  placed  into  service  in  the  United 
States  so  it  will  be  used  solely  for 
competition,  it  is  exempt  without 
request.  This  exemption  applies  only  to 
the  prohibition  in  §  1068.101(b)Cl)  and 
is  valid  only  as  long  as  the  engine  is 
used  solely  for  competition. 

(b)  If  you  modifv'  an  engine  under  this 
exemption,  you  must  destroy  the 
original  emissions  label.  If  you  sell  or 
give  one  of  these  engines  to  someone 
else,  you  must  tell  the  new  owner  in 
writing  that  it  may  be  used  only  for 
competition. 

(c)  New  engines  you  produce  that  are 
used  solely  for  competition  are 
generally  excluded  from  emission 
standards.  See  the  standard-setting  parts 
for  specific  provisions. 

§  1 068.235    What  are  the  provisions  for 
exempting  new  replacement  engines? 

(a)  You  are  only  eligible  for  the 
exemption  for  new  replacement  engines 
if  you  are  a  certificate  holder. 

(b)  The  prohibitions  in 

§  1068.101(a)(1)  do  not  apply  to  an 
engine  if  all  the  following  conditions 
apply: 

(1)  You  produce  a  new  engine  to 
replace  an  engine  already  placed  in 
service  in  a  piece  of  equipment. 

(2)  The  engine  being  replaced  was 
manufactured  before  the  emission 
standards  that  would  otherwise  apply  to 
the  new  engine  took  effect. 

(3)  No  engine  certified  to  current 
emission  requirements  is  available  with 
the  appropriate  physical  or  performance 
characteristics  for  the  piece  of 
equipment.  , 

(4)  You  or  your  agent  takes  possession 
of  the  old  engine. 

(5)  You  clearly  label  the  replacement 
engine  with  the  following  language,  or 
similar  alternate  language  that  we 
approve: 

THIS  ENGINE  DOES  NOT  COMPLY  WITH 
FEDERAL  NONROAD  OR  HIGHWAY 
EMISSION  REQUIREMENTS.  SELUNG  OR 
INSTALLING  THIS  ENGINE  FOR  ANY 
PURPOSE  OTHER  THAN  AS  A 
REPLACEMENT  ENGINE  IN  A  VEHICLE  OR 
PIECE  OF  EQUIPMENT  BUILT  BEFORE 
JANUARY  1.  [INSERT  APPROPRIATE  YEAR) 
IS  A  VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY. 

(6)  You  make  the  replacement  engine 
in  a  configuration  identical  in  all 
material  respects  to  the  engine  being 
replaced  (or  that  of  another  certified 
engine  of  the  same  or  later  model  year). 
This  requirement  appUes  only  if  the  old 
engine  was  certified  to  emission 
standards  less  stringent  than  those  in 


effect  when  you  produce  the 
replacement  engine. 

§  1 068.240    What  temporary  provisions 
address  hardship  due  to  unusual 
circumstances? 

(a)  After  considering  the 
circumstances,  we  may  permit  vou  to 
introduce  into  commerce  engines  or 
equipment  that  do  not  comply  with 
emission  standards  if  all  the  following 
conditions  and  requirements  apply: 

(1)  Unusual  circumstances  that  are 
clearly  outside  your  control  and  that 
could  not  have  been  avoided  with 
reasonable  discretion  prevent  you  from 
meeting  requirements  from  this  chapter 

(2)  You  exercised  prudent  planning 
and  were  not  able  to  avoid  the  violation, 
you  have  taken  all  reasonable  steps  to 
minimize  the  extent  of  the 
nonconformity. 

(3)  Not  having  the  exemption  will 
jeopardize  the  solvency  of  your 
company. 

(4)  No  other  allowances  are  available 
under  the  regulations  in  this  chapter  to 
avoid  the  impending  violation. 

(b)  To  apply  for  an  exemption,  you 
must  send  the  Designated  Officer  a 
written  request  as  soon  as  possible 
before  you  are  in  violation.  In  your 
request,  show  that  you  meet  all  the 
conditions  and  requirements  in 
paragraph  (a)  of  this  section. 

(c)  Include  in  your  request  a  plan 
showing  how  you  will  meet  all  the 
applicable  requirements  as  quickly  as 
possible. 

(d)  You  must  give  us  other  relevant 
information  if  we  ask  for  it. 

(e)  We  may  include  reasonable 
additional  conditions  on  an  approval 
granted  under  this  section,  including 
provisions  to  recover  or  otherwise 
address  the  lost  environmental  benefit 
or  paying  fees  to  offset  any  economic 
gain  resulting  from  the  exemption  For 
example,  in  the  case  of  multiple  tiers  of 
emission  standards,  we  may  require  that 
you  meet  the  less  stringent  standards 

§1068.241     What  are  ttw  provisions  for 
extsnding  compliance  deadlines  for  small- 
volume  manufacturers  under  hardship? 

(a)  After  considering  the 
circumstances,  we  may  extend  the 
compliance  deadline  for  you  to  meet 
new  or  revised  emission  standards,  as 
long  as  you  meet  all  the  conditions  and 
requirements  in  this  section. 

(b)  To  be  eligible  for  this  exemption, 
you  must  qualify  under  the  standard - 
setting  part  for  special  provisions  for 
small  businesses  or  small-volume 
manufactiirers. 

(c)  To  apply  for  an  extension,  you 
must  send  the  Designated  Officer  a 
written  request.  In  your  request,  show 


that  all  the  fallowing  (  nnilitiiiiv  and 
requirement.s  applv: 

( 1 )  ^du  have  taken  all  possible 
business,  technical,  and  economic  steps 
to  comply. 

(i)  In  the  case  of  importers,  show  that 
you  are  unable  to  find  a  manufacturer 
capable  of  suppl\  ing  complying 
products 

(ii)  For  all  either  manufacturers,  show 
that  the  burden  of  compliance  costs 
prevents  you  from  meeting  the 
requirements  of  this  chapter. 

!21  Not  having  the  exemption  will 
leiipardize  the  solvency  of  your 
company. 

(3)  No  other  allowances  are  available 
under  the  regulations  in  this  chapter  to 
avoid  the  impending  violation. 

(d)  In  describing  the  steps  you  have 
taken  to  complv  under  paragraph  (c)(1) 
of  this  section,  inrlude  at  least  the 
following  information 

(1)  Describe  vour  business  plan, 
showing  the  range  of  projects  active  or 
under  consideration 

(2)  Describe  your  rurrent  and 
projected  financial  standing,  with  and 
without  the  burden  of  complying  with 
regulations 

(3)  Describe  your  efforts  to  raise 
capital  to  comply  with  regulations 

(4)  Identify'  the  engineering  and 
technical  steps  you  have  taken  or  plan 
to  take  to  comply  with  regulations 

(5)  Identify  the  level  of  compliance 
you  can  achieve  For  example  vou  may 
be  able  to  produce  engme.s  that  meet  a 
somewhat  less  stringent  emission 
standard  than  the  regulatiuns  in  this 
chapter  require 

(e)  Include  m  your  request  a  ;.'lan 
showing  how  you  will  meet  all  the 
applicable  requirements  as  quickly  as 
possible, 

(f)  You  must  give  us  other  relevant 
information  if  we  ask  fur  it 

(g)  An  authorized  representative  of 
your  company  must  sign  the  request  and 
include  the  statement   "All  the 
information  in  this  request  is  true  and 
accurate,  to  the  best  nf  mv  knowledge  ". 

Ih)  Send  your  request  for  this 
extension  at  least  nine  months  befcjrn 
the  relevant  deadline  If  different 
deadlines  applv  to  companies  that  an- 
not  small-volume  manufarturers  do  not 
send  your  request  before  the  regulations 
in  question  apply  to  the  other 
manufacturers  Otherwise,  do  not  send 
your  request  more  than  three  vears 
before  the  relevant  deadline 

(i)  We  may  include  reasonable 
requirements  on  an  approval  granted 
under  this  section,  including  pnn  isinns 
to  recover  or  otherwise  address  the  lost 
environmental  benefit  For  example,  we 
inay  require  that  you  meet  a  less 
stringent  emission  standard  or  bu\  and 
use  available  emission  credits 
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(j)  We  will  approve  extensions  of  up 
to  one  vear  We  mav  review  and  revise 
an  extension  as  reasonable  under  the 
circumstances 

§  1066.245    What  are  the  provisions  for 
exempting  engines  for  hardship  for 
equipment  manufacturers? 

(a)  Equipment  pxemption  As  an 
equipment  manufacturer  in  the  case  of 
an  engine-based  standard,  you  may  ask 
for  approval  to  produce  exempted 
equipment  for  up  to  one  year  Send  the 
Designated  Officer  a  written  request  for 
an  exemption  before  you  are  in 
violation.  In  vour  request,  show  you  are 
not  at  fault  for  the  impending  violation 
and  that  you  would  face  serious 
economic  hardship  if  we  do  not  grant 
the  exemption  This  exemption  is  not 
available  if  vou  manufacture  the  engine 
vou  need  for  vour  own  equipment, 
unless  we  allow  it  elsewhere  in  this 
chapter.  We  may  impose  other 
conditions,  including  provisions  to 
recover  the  lost  ^nv  ironmental  benefit. 

(b)  Engmf  pxpmption.  As.  an  engine 
manufacturer,  vuu  mav  produce 
nonconforming  engines  for  the 
equipment  we  exempt  in  paragraph  (a) 
of  this  section.  Ynu  do  not  have  to 
request  this  exemption  for  your  engines, 
but  you  must  have  written  assurance 
from  equipment  manufacturers  that  they 
need  a  certain  numbtjr  of  exempted 
engines  under  this  section.  Adti  a 
permanent,  legible  label,  written  in 
block  letters  in  English,  to  a  readily 
visible  part  of  each  exempted  engine. 
This  label  must  include  at  least  thf 
following  items: 

(1)  The  label  heading  ■EMISSION 
CONTROL  INFORMATION  • 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displaf;ement  (in  liters), 
rated  power,  and  model  year  of  the 
engine  or  whom  to  contact  for  further 
information 

(4)  The  statement    THIS  ENGINE  IS 
EXEMPT  UNDER  40  CFR  1068  245 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.". 
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§1066.301     Does  this  subpart  apply  to  me? 

(a)  This  subpart  applies  to  vou  if  vou 
import  into  the  United  States  engines  or 
equipment  subject  to  our  emission 
standards  or  equipment  containing 
engines  subject  to  our  emission 
standards 

(b)  In  general,  engines  that  vou  import 
must  be  covered  by  a  certificate  of 
conformity  unless  Lhey  were  built  befort^- 
emission  standards  started  to  applv 
This  subpart  describes  the  limited  cases 
where  we  allow  importation  of  exempt 
or  excluded  engines 


(c)  The  U.S.  Customs  Service  may 
prevent  vou  from  importing  an  engine  if 
you  do  not  meet  the  requirements  of  this 
subpart.  In  addition.  U.S.  Customs 
Service  regulations  mav  funtain  other 
requirements  for  engines  imported  into 
the  United  States  (see  19  CFR  Chapter 
I). 

§1066.305    How  do  I  get  an  exemption  or 
exclusion  for  imported  engines? 

(a)  Prepare  a  written  request  in  which 
you  do  the  following: 

(1)  Give  your  name,  address, 
telephone  number,  and  taxpayer 
identifif:ation  number. 

(2)  Give  the  engine  owner's  name, 
address,  telephone  number,  and 
taxpayer  identification  number. 

(3)  identifv  the  make,  model, 
identification  number,  and  original 
production  year  of  each  engine. 

(4)  Identifv  which  exemption  or 
exclusion  in  this  subpart  allows  you  to 
import  a  nonconforming  engine  and 
describe  how  your  engine  qualifies. 

(5)  Tell  us  where  you  will  keep  your 
engines  if  you  might  need  to  store  them 
until  we  approve  your  request. 

(6)  Authorize  us  to  inspect  or  test 
youT  engines  as  the  Act  allows. 

(b)  We  may  ask  for  more  information. 

(c)  You  mav  import  th^ 
nonconforming  engines  you  identify  in 
your  request  if  you  get  prior  written 
approval  from  us.  The  U.S.  Customs 
Service  may  require  you  to  show  them 
the  approval  letter.  We  mav  temporarily 
or  permanently  approve  the  exemptions 
or  exclusions,  as  described  in  this 
subpart. 

(d)  Make  sure  the  engine  meets  any 
labeling  requirements  that  apply,  as 
described  in  this  subpart 

§1068.310    What  are  the  exclusions  for 
imported  engines? 

The  emission  standards  of  this  part  do 
not  applv  to  excluded  engines  that  you 
import.  If  you  show  us  that  vour  engines 
(jualify  under  one  of  the  following 
provisions,  we  will  approve  your 
request  to  exclude  engines: 

(a)  Eniiines  used  snlelv  for 
competition  See  the  standard-.setting 
part  for  any  special  provisions  that 
apply  to  engines  used  solelv  for 
competition   S(?ction  1068.101(b)(4) 
prohibits  using  these  engines  for  other 
purposes. 

(b|  Stationary  engines.  This  includes 
engines  that  .'ill  be  used  in  a 
pf^rmanently  fixed  location  and  engines 
meeting  the  criteria  for  the  exclusion  in 
paragraph  (2)(iii)  of  the  nonroad  engine 
definition  in  *?  1068  25.  Section 
1068  101(b)(3)  prohibits  using  these 
engines  for  other  purposes. 

fc)  Hobby  engines.  See  40  CFR  90.1. 


(d)  Engines  used  in  aircraft.  See  40 
CFR  part  87. 

(e)  Engines  used  m  underground 
mining.  See  40  CFR  89.1. 

§  1 068.31 5    What  are  the  permanent 
exemptions  for  imported  engines? 

We  may  approve  a  permanent 
exemption  for  an  imported  engine  under 
the  following  conditions: 

(a)  \'ational  security  exemption  You 
may  an  import  engine  under  the 
national  securitv  exemption  in 
§1068.220. 

(b)  Manufacturer-owned  engine 
exemption.  You  may  import  a 
manufacturer-owned  engine,  as 
described  in  §1068.210. 

(c)  Replacement  engine  exemption. 
You  may  import  a  nonconforming 
replacement  engine  as  described  in 

§  1068.235.  To  use  this  exemption,  you 
must  be  a  certificate  holder  for  an 
engine  family  we  regulate  under  the 
same  part  as  the  replacement  engine. 

(d)  Extraordinary  circumstances 
exemption.  You  may  import  a 
nonconforming  engine  if  we  grant 
hardship  relief  as  described  in 
§1068.240. 

(e!  Hardship  exemption.  You  may 
import  a  nonconforming  engine  if  we 
grant  an  exemption  for  the  transition  to 
new  or  revised  emission  standards,  as 
described  in  §  1068,245. 

(f)  Identical  configuration  exemption. 
You  may  import  a  nonconforming 
engine  if  it  is  identical  to  certified 
engines,  subject  to  the  following 
provisions: 

(1)  You  may  import  only  the 
following  engines  under  this  exemption: 

(i)  Large  nonroad  spark-ignition 
engines  (see  part  1048  of  this  chapter). 

(ii)  Recreational  nonroad  spark- 
ignition  engines  and  equipment  (see 
part  1051  of  this  chapter). 

(2)  You  must  meet  all  the  following 
criteria: 

(i)  You  have  owned  the  engine  for  at 
least  one  year. 

(ii)  You  agree  not  to  sell,  lease, 
donate,  trade,  or  otherwise  transfer 
ownership  of  the  engine  for  at  least  five 
years,  or  until  the  engine  is  eligible  for 
the  exemption  in  paragraph  (h)  of  this 
section.  The  only  acceptable  way  to 
dispose  of  the  engine  is  to  destroy  or 
export  it. 

(iii)  You  use  data  or  evidence 
sufficient  to  show  that  the  engine  is  in 
a  configuration  that  is  the  same  as  an 
engine  the  original  manufacturer  has 
certified  to  meet  emission  standards  that 
apply  at  the  time  the  manufacturer 
finished  assembling  or  modifying  the 
engine  in  question.  If  you  modify  the 
engine  to  make  it  identical,  you  must 
follow  the  original  manufacturer's 
complete  written  instructions. 
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(3)  We  will  tell  you  in  writing  if  wp 
find  the  information  insufficient  to 
show  that  the  engine  is  eligible  for  this 
exemption.  In  this  case,  we  will  not 
consider  your  request  further  until  you 
address  our  concerns. 

(g)  Personal-use  exemption.  You  may 
import  a  nonconforming  engine  for  your 
personal  use. 

(1)  You  may  import  only  the  number 
of  engines  shown  in  the  following  Table 
]  during  your  lifetime: 

Table  1  of  §1068.315.— Number  of 
Engines  Allowed  Under  the 
Personal-Use  Exemption 


Type  of  engine 
or  equipment 


Standard- 
setting  part 


Maximum 

number  of 

engines 


Large  nonroad 

spark-ignition 

engines 

1048 

1 

Recreational 

nonroad 

spark-ignition 

engines  and 

equipment  

1051 

3 

(2)  To  use  this  exemption,  you  must 
meet  both  the  following  criteria: 

(i)  You  have  owned  the  engine  for  at 
least  one  year, 

(ii)  You  agree  not  to  sell,  lease, 
donate,  trade,  or  otherwise  transfer 
ownership  of  the  engine  for  at  least  five 
years,  or  until  the  engine  is  eligible  for 
the  exemption  in  paragraph  (h)  of  this 
section.  The  only  acceptable  way  to 
dispose  of  the  engine  is  to  destrov  or 
export  it. 

(3)  You  do  not  need  our  approval,  but 
you  must  send  the  Designated  Officer  a 
form  in  which  you  do  the  following: 

(i)  Identify  the  engine  importer's 
name,  address,  telephone  number,  and 
taxpayer  identification  number 

(ii)  Identify  your  name,  address, 
telephone  number,  and  taxpayer 
identification  number. 

(iii)  State  the  number  of  each  type  of 
engine  that  you  have  ever  imported 
under  this  exemption. 

(iv)  State  that  you  agree  not  to  sell  or 
lease  the  engine  in  the  United  States. 

(v)  Identify  the  engine's  make,  model, 
and  identification  number  as  well  as  the 
year  the  manufacturer  finished 
assembling  the  engine. 

(vi)  Authorize  us  to  inspect  as  the  Act 
and  the  regulations  permit. 

(4)  Respond  promptly  if  we  ask  for 
more  information. 

(h)  Ancient  engine  exemption.  If  you 
are  not  the  original  engine 
manufacturer,  you  may  import  a 
nonconforming  engine  that  was  first 
manufactured  at  least  21  vears  earlier,  as 


long  as  it  is  still  in  its  original 
configuration. 

§  1 068.320    How  must  I  label  an  Imported 
englr>e  with  a  permanent  exemption? 

(a)  For  engines  imported  under 
§1068.315  (a),  (b).  (c).  (d).  or 

(e),  you  must  pla[:e  a  pi^rmanrnt  Idhcl 
or  tag  on  each  engine  If  hd  specific 
label  requirements  from  subpart  I".  n| 
this  part  apply,  you  must  meet  the 
following  requirements: 

(1)  Attach  the  label  or  tag  in  one  piece 
so  no  one  can  remove  it  without 
destroying  or  defacing  it. 

(2)  Make  sure  it  is  durable  and 
readable  for  the  engine's  entire  life 

(3)  Secure  it  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement 

(4)  Write  it  in  block  letters  in  English 

(5)  Make  it  readilv  visible  to  the 
a\erage  person  after  the  engine  is 
installed  in  the  equipment 

(b)  On  the  engine  label  or  tag.  do  the 
following: 

(1)  Include  the  heading  "Emission 
Control  Information   " 

(2)  Include  your  full  corporate  namn 
and  trademark 

(3)  State  the  engine  displacement  (in 
liters)  and  rated  power 

(4)  State:  "THIS  ENGINE  IS  EXEMPT 
FROM  THE  REQUIREMENTS  OF 
(identify'  the  part  referenced  in  40  CFK 
1068.1(a)  that  would  otherwise  apply! 
AS  PROVIDED  IN  [identih  the 
paragraph  authorizing  the  exemption 
(for  example.  "40  CFR  1068.315(a)   1] 
INSTALLING  THIS  ENGINE  IN  ANY 
DIFFERENT  APPLICATION  IS  A 
VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY 

(c)  Get  us  to  approve  alternate  label 
language  if  it  is  more  accurate  fur  your 
engine. 

§  1068.325    What  are  the  temporary 
exemptions  for  imported  engines? 

If  we  approve  a  temporary  exemption 
for  an  engine,  you  may  import  it  under 
the  conditions  in  this  section  We  mav 
ask  the  U.S.  Customs  Ser\'ice  to  require 
a  specific  bond  amount  to  make  sure 
you  comply  with  the  requirements  of 
this  subpart.  You  may  not  sell  or  lease 
one  of  these  engines  while  it  is  in  the 
United  States.  'You  must  eventually 
export  the  engine  as  we  describe  in  this 
section  unless  you  get  a  i:ertificate  of 
conformity  for  it  or  it  qualifies  for  one 
of  the  permanent  exemptions  in 
§1068.315. 

(a)  Exemption  for  repairs  or 
alterations.  You  may  temporanh  import 
a  nonconforming  engine  under  bond 
solely  to  repair  or  alter  it   You  may 
operate  the  engine  in  the  L^nited  States 
only  to  repair  or  alter  it  or  to  ship  it  to 


or  from  the  service  location.  Export  the 
engine  directly  after  the  engine 
servicing  is  complete. 

(b)  Testing  exemption.  You  may 
temporarily  import  a  nonconforming 
engine  under  bond  for  testing  if  you 
follow  the  requirements  of  §  1068.205. 
Vou  may  operate  the  engine  in  the 
United  States  only  to  allow  testing.  This 
exemption  expires  one  year  after  vou 
import  the  engine,  unless  we  approve  a 
one-time  request  for  an  extension  of  up 
to  one  more  \  ear  The  engine  must  be 
exporlf'ii  b<  fun  'lie  exemption  expires. 

(c)  Di^fihry  'xcmption.  Vou  may 
temporviiii)  iinport  a  nonconforming 
engine  under  bond  for  display,  as 
described  in  §  1068,215.  This  exemption 
expires  one  year  after  you  import  the 
•"Hgine.  unless  we  approve  your  request 
fur  an  extension.  We  may  approve  an 
extension  of  up  to  one  more  year  for 
each  request,  but  no  more  than  three 
years  in  total.  The  engine  must  be 
exported  by  the  time  the  exemption 
expires  or  directly  after  the  display 
concludes,  whichever  comes  first. 

(d)  Export  exemption  You  may 
temporarily  import  a  nonconforming 
engine  to  export  it.  as  described  in 

§  1068.225.  You  may  operate  the  engine 
in  the  United  States  only  as  needed  to 
prepare  it  for  export.  Label  the  engine  as 
described  in  §1068.225. 

(e)  Diplomatic  or  military  exemption. 
You  may  temporarily  import 
nonconforming  engines  without  bond  if 
\  i)u  represent  a  foreign  government  in  a 
diplomatic  or  military'  capacity.  In  your 
request  to  the  Designated  Officer  (see 

«)  1068  305),  include  either  written 
I  onfirmation  from  the  U.S.  State 
Department  that  you  qualify  for  this 
exemption  or  a  copy  of  your  orders  for 
inilitan*  dutv  in  the  United  States,  We 
will  rely  on  the  State  Department  or 
\our  militarv  orders  to  determine  when 
your  diplomatic  or  military  status 
expires  at  which  time  you  must  export 
\'our  exemfit  engines 

§  1 068.330     What  are  the  penalties  tor 
violations? 

la)  All  imported  engines.  Unless  you 
comply  with  the  provisions  of  this 
subpart  importation  of  nonconforming 
<>ngines  is  violation  of  sections  203  and 
213(d)  of  the  Act  You  may  then  have 
to  export  the  engines,  or  pay  civil 
penalties,  or  both.  The  US,  Customs 
Ser\'ice  may  seize  unlawfully  imported 
engines 

(b)  Temporarily  imported  engines.  If 
\  ou  do  not  ( omplv  with  the  provisions 
of  this  subpart  for  a  temporary 
exemption,  you  may  forfeit  the  total 
amount  of  the  bond  in  addition  to  the 
sanctions  we  identify'  in  paragraph  (a)  of 
this  section.  We  will  consider  an  engine 
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to  be  exported  if  it  has  been  destroyed 
or  delivered  to  the  US.  Customs  Ser\i(  e 
for  export  or  other  disposition  under 
applicable  Customs  laws  and 
regulations  EPA  or  the  U  S.  Customs 
Service  may  offer  v ou  a  grace  period  to 
allow  you  to  export  a  temporarily 
exempted  engine  without  penaltv  after 
the  exemption  expires 

Subpart  E — Selective  Enforcement 
Auditing  | 

§  1 068.401     What  is  a  selective 
enforcement  audit? 

(a)  We  may  conduct  or  require  you  to 
conduct  emission  tests  on  your 
production  engines  in  a  selective 
enforcement  audit.  This  requirement  is 
independent  of  anv  requirement  for  you 
to  routinely  test  prnductinn-line 
engines 

(b)  If  we  send  you  a  signed  test  urdtT. 
you  must  follow  its  directions  and  thf 
provisions  of  this  subpart  We  will  tell 
vou  where  to  test  the  engines.  This  ma\ 
be  where  you  prcjduce  the  engines  or 
any  other  emission  testing  facility. 

(c)  if  we  select  one  or  more  of  vour 
engine  families  for  a  selectivp 
enforcement  audit,  we  will  send  the  test 
order  to  the  person  who  signed  the 
application  for  certification  or  wp  will 
deliver  it  in  person 

(d)  Within  one  working  dav  of 
receiving  the  test  order,  notif\'  the 
Designated  Officer  which  test  facility 
you  have  selected  for  emission  testing 

(e)  You  must  do  everything  we  require 
in  the  audit  without  delay. 

§  1 068.405    What  is  in  a  test  order? 

(a)  In  the  test  order,  we  will  sp6'c;ifv 
the  following  things: 

(1)  The  engine  famih  and 
configuration  (if  anyj  we  have  identified 
for  testing. 

(2)  The  engine  assembly  plant,  storage 
facility,  or  (if  you  import  the  engines) 
port  facility  from  which  vou  must  select 
engines 

(3)  The  procedure  for  selecting 
engines  for  testing,  including  a  selection 
rate 

(4)  The  test  procedures,  duty  cycles, 
and  test  points,  as  appropriate  for 
testing  the  engines  to  show  that  they 
meet  emission  standards 

(b)  We  may  state  that  we  will  select 
the  test  engines. 

(c)  We  may  identifv  alternate  engint> 
families  or  configurations  for  testing  in 
case  we  determir."  'he  intended  enguu's 
are  not  available  for  testing  or  if  vou  do 
not  produce  enough  engines  to  meet  the 
m.inimum  rate  for  selecting  test  engines 

(d)  We  may  include  other  directions 
or  information  in  the  test  order 

(e)  We  may  ask  you  to  show  us  that 
you  meet  any  additional  requirements 


that  apply  to  your  engines  (closed 
crankcases,  for  example). 

(f)  In  anticipation  of  a  potential  audit, 
you  may  give  us  a  list  of  your  preferred 
engine  families  and  the  corresponding 
assemblv  plants,  storage  facilities,  or  (if 
you  import  th»'  engines)  port  facilities 
from  which  we  should  select  engines  for 
testing.  The  information  would  only 
applv  for  a  single  mo(^el  vear.  so  it 
would  be  best  to  include  this 
information  in  vour  application  for 
certification.  If  you  give  us  this  list 
before  we  issue  a  test  order,  we  will 
consider  your  recommendations,  but  we 
may  select  engines  differently 

(g)  If  you  also  do  routine  production- 
line  testing  with  the  .selected  engine 
familv  in  the  same  time  period,  the  test 
iirder  will  tell  \i)u  what  changes  vou 
might  need  to  make  in  your  production- 
line  testing  schedule. 

§1068.410     How  must  I  select  and  prepare 
my  engines? 

(dj  Sp  I  feting  engines.  Select  engines 
as  descTibed  in  the  test  order.  If  you  are 
unable  to  select  test  engines  this  way. 
vou  may  ask  us  to  approve  an  alternate 
plan,  as  long  as  vou  make  the  request 
before  you  start  selecting  engines. 

(b)  Assembling  engines  Produce  and 
assemble  test  engines  using  your  normal 
production  and  assemblv  process  for 
that  engine  family 

(1)  Notifv  us  directly  if  you  make  any 
change  in  your  production,  assembly,  or 
quality  control  processes  that  might 
affect  emissions  between  the  time  you 
receive  the  test  order  and  the  time  you 
finish  sek'cting  test  engines 

(2)  If  you  do  not  fully  assemble 
engines  at  the  specified  location,  we 
will  describe  in  the  test  order  how  to 
select  components  to  finish  assembling 
the  engines  Assemble  these 
components  onto  the  test  engines  using 
your  dofvimented  assembly  and  quality 
control  procedures, 

(c)  Modifying  engines  Once  an  engine 
is  selected  for  testing,  you  may  adjust, 
repair,  prepare,  or  modifv  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  vour  procedures  for  assembling 
and  inspecting  all  vour  production 
engines  and  make  the  action  routine  for 
all  the  engines  in  the  engine  family. 

(2)  This  subpart  otherwise  allows 
your  action. 

(3)  We  approve  vour  action  in 
advanr  e. 

(d)  Engine  malfunction  If  an  engine 
malfunction  prevents  further  emission 
testing,  ask  us  to  approve  your  decision 
to  either  repiair  the  engine  or  delete  it 
from  thf  test  sequence. 

(e)  Setting  adjustable  parameters. 
Before  any  test,  we  may  adjust  or 


require  you  to  adjust  any  adjustable 
parameter  to  any  setting  within  its 
physically  adjustable  range, 

(1)  We  may  adjust  idle  speed  outside 
the  physically  adjustable  range  as 
needed  until  the  engine  has  stabilized 
emission  levels  (see  paragraph  (e)  of  this 
section).  We  may  ask  you  for 
information  needed  to  establish  an 
alternate  minimum  idle  speed. 

(2)  We  may  make  or  specify- 
adjustments  within  the  physically 
adjustable  range  by  considering  their 
effect  on  emission  levels,  as  well  as  how 
likely  it  is  someone  will  make  such  an 
adjustment  with  in-use  engines. 

(fl  Stabilizing  emission  levels.  Before 
you  test  production-line  engines,  you 
may  operate  the  engine  to  stabilize  the 
emission  levels.  Using  good  engineering 
judgment,  operate  your  engines  in  a  way 
that  represents  the  way  production 
engines  will  be  used.  You  may  operate 
each  engine  for  no  more  than  the  greater 
of  two  periods; 

(1)  50  hours. 

(2)  The  number  of  hriurs  you  operated 
your  emission-data  engine  for  certifying 
the  engine  family  (see  40  CFR  part  1065. 
subpart  E). 

(g)  Damage  during  shipment.  If 
shipping  an  engine  to  a  remote  facility 
for  production-line  testing  makes 
necessary  an  adjustment  or  repair,  you 
must  wait  until  after  the  after  the  initial 
emission  test  to  do  this  work.  We  may 
waive  this  requirement  if  the  test  would 
be  impossible  or  unsafe,  or  if  it  would 
permanently  damage  the  engine.  Report 
to  us.  in  your  written  report  under 
*i  1068.450.  all  adjustments  or  repairs 
you  make  on  test  engines  before  each 
test. 

(h)  Shipping  engines.  If  you  need  to 
ship  engines  to  another  facility  for 
testing,  make  sure  the  test  engines  arrive 
at  the  test  facility  within  24  hours  after 
being  selected.  You  may  ask  that  we 
allow  more  time  if  you  are  unable  to  do 
this. 

(i)  Retesting  after  invalid  tests.  You 
may  retest  an  engine  if  you  determine 
an  emission  test  is  invalid.  Explain  in 
your  written  report  reasons  for 
invalidating  any  test  and  the  emission 
results  from  all  tests.  If  you  retest  an 
engine  and,  within  ten  days  after 
testing,  ask  to  substitute  results  of  the 
new  tests  for  the  original  ones,  we  will 
answer  within  ten  days  after  we  receive 
your  information. 

§  1 066.41 5    How  do  I  test  my  engines? 

(a)  Use  the  test  procedures  in  part 
1065  of  this  chapter  that  apply  to  your 
engines  to  show  they  meet  emission 
standards.  The  test  order  will  give 
further  testing  instructions. 
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Cb)  If  no  test  cells  are  available  at  a 
given  facility,  you  may  make  alternate 
testing  arrangements  with  our  approval. 

(c)  Test  at  least  two  engines  in  each 
24-hour  period  (including  void  tests). 
However,  if  your  projected  U.S.  nonroad 
engine  sales  are  less  than  7,500  for  the 
year,  you  may  test  a  minimum  of  one 
engine  per  24-hour  period.  If  you 
request  and  justify  it.  we  may  approve 

a  lower  testing  rate. 

(d)  Accumulate  service  on  test 
engines  at  a  minimum  rate  of  6  hours 
per  engine  during  each  24-hour  period. 
The  first  24-hour  period  for  service 
accumulation  begins  when  you  finish 
preparing  an  engine  for  testing.  The 
minimum  service  accumulation  rate 
does  not  apply  on  weekends  or 
holidays.  You  may  ask  us  to  approve  a 
lower  ser\'ice  accumulation  rate.  Plan 
your  service  accumulation  to  allow 
testing  at  the  rate  specified  in 

§  1068.415.  Select  engine  operation  for 
accumulating  operating  hours  on  your 
test  engines  to  represent  normal  in-use 
engine  operation  for  the  engine  family. 

(e)  Test  engines  is  the  same  order  you 
select  them. 

§  1068.420    How  do  I  know  when  my  engine 
family  does  not  comply? 

(a)  A  failed  engine  is  one  whose  final 
deteriorated  test  results  exceed  an 
applicable  emission  standard  for  any 
regulated  pollutant. 

(b)  Continue  testing  engines  until  you 
reach  a  pass  decision  for  all  pollutants 
or  a  fail  decision  for  one  pollutant. 

(c)  You  reach  a  pass  decision  when 
the  number  of  failed  engines  is  less  than 
or  equal  to  the  pass  decision  number  in 
Appendix  A  to  this  subpart  for  the  total 
number  of  engines  tested.  You  reach  a 
fail  decision  when  the  number  of  failed 
engines  is  greater  than  or  equal  to  the 
fail  decision  number  in  Appendix  A  to 
this  subpart  for  the  total  number  of 
engines  you  test.  An  acceptable  quality 
level  of  40  percent  is  the  basis  for  the 
pass  or  fail  decision. 

(d)  Consider  test  results  in  the  same 
order  as  the  engine  testing  sequence. 

(e)  If  you  reach  a  pass  decision  for  one 
pollutant,  but  need  to  continue  testing 
for  another  pollutant,  we  will  disregard 
these  later  test  results  for  the  pollutant 
with  the  pass  decision. 

(f)  Appendix  A  to  this  subpart  lists 
multiple  sampling  plans.  Use  the 
sampling  plan  for  the  projected  sales 
volume  you  reported  in  your 
application  for  the  audited  engine 
family. 

(g)  We  may  choose  to  stop  testing  after 
any  number  of  tests. 

(h)  If  we  test  some  of  your  engines  in 
addition  to  your  own  testing,  we  may 
decide  not  to  include  vour  test  results 


as  official  data  for  those  engines  if  there 
is  substantial  disagreement  between 
your  testing  and  our  testing.  We  will 
reinstate  your  data  as  valid  if  you  show 
us  that  we  made  an  error  and  your  data 
are  correct. 

(i)  If  we  rely  on  our  test  data  instead 
of  yours,  we  will  notifv-  you  in  writing 
of  our  decision  and  the  reasons  we 
believe  your  facility  is  not  appropriate 
for  doing  the  tests  we  require  under  this 
subpart.  You  may  request  in  writing  that 
we  consider  your  test  results  from  the 
same  facility  for  future  testing  if  you 
show  us  that  you  have  made  changes  to 
resolve  the  problem. 

§  1068.425    What  happens  It  one  of  my 
production-line  engines  exceeds  the 
emission  standards? 

(a)  If  one  of  your  production-line 
engines  fails  to  meet  one  or  morf 
emission  standards  (see  §  1068.420).  the 
certificate  of  conformity  is  automaticallv 
suspended  for  that  engine  You  must 
take  the  following  actions  before  your 
certificate  of  conformity  can  cover  that 
engine: 

(1)  Correct  the  problem  and  retest  the 
engine  to  show  it  complies  with  all 
emission  standards. 

(2)  Include  in  your  written  report  a 
description  of  the  test  results  and  the 
remedy  for  each  engine  (see  §  1068  450i 

fb)  You  may  at  any  time  ask  for  a 
hearing  to  determine  whether  the  tests 
and  sampling  methods  were  proper  (see 
§1068.601). 

§  1068.430    What  happens  if  an  engine 
family  does  not  comply? 

(a)  We  may  suspend  your  certificate  of 
conformity  for  an  engine  family  if  it  fails 
to  comply  under  §  1068.420  The 
suspension  may  apply  to  all  facilities 
producing  engines  from  an  engine 
family,  even  if  you  find  noncompliant 
engines  onlv  at  one  facility 

(b)  We  will  tell  you  in  writing  if  we 
suspend  your  certificate  in  whole  or  in 
part.  We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  engine 
family  became  noncompliant  The 
suspension  is  effective  when  you 
receive  our  notice. 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  mav 
ask  for  a  hearing  to  determine  whether 
the  tests  and  sampling  methods  were 
proper  (see  §  1068.601).  If  we  agree 
before  a  hearing  that  we  used  errone<ius 
information  in  deciding  to  suspend  the 
certificate,  we  will  reinstate  the 
certificate. 

§  1068.435    May  I  sell  engines  from  an 
engine  family  with  a  suspended  certificate 
of  conformity? 

You  may  sell  engines  that  you 
produce  after  we  suspend  the  engine 


family's  certificate  of  lonforrnity  only  if 
one  of  the  following  occurs; 

(a)  You  test  each  engine  you  produce 
and  show  it  complies  with  emission 
standards  that  apply 

(b)  We  conditionally  reinstate  the 
cerlifir^te  for  the  engine  famiU    We  may 
do  so  if  you  agree  to  recall  all  the 
affected  engines  and  remedy  any 
nt)ncomplianr:p  at  no  expense  to  the 
owner  if  later  testing  shows  that  the 
engine  familv  still  does  not  comply. 

§  1068.440     How  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

lal  Send  us  d  written  report  askmg  us 
til  reinstate  vour  suspended  certificate. 
In  vour  report,  identify  the  reason  for 
noncompliance,  propose  a  remedy,  and 
commit  to  a  date  for  carrying  it  out.  In 
ynur  proposed  remedy  include  any 
quality  control  measures  you  propose  to 
keep  the  problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  that  shows  the  remedied  engine 
family  complies  with  all  the  emission 
standards  that  apply. 

§  1068.445     When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  rnay 
I  sell  these  engines  again? 

(a)  We  may  revoke  your  certificate  for 
an  engine  family  in  the  following  cases: 

(1)  You  do  not  me«->t  the  reporting 
requirements 

(2)  Your  engine  famih  fails  tu  meet 
emission  standards  and  your  proposed 
remedy  to  address  a  suspended 
certificate  is  inadequate  to  solve  the 
problem  or  r»x]uires  you  to  change  the 
engine's  design  or  emissinn-(  ontrol 
system 

(bl  To  sell  engines  fmni  an  ''inline 
family  with  a  revoked  certifu.atr  -if 
(onformity.  you  must  modifv'  tlu  engine 
family  and  then  show  it  complies  with 
the  applicable  rei^uirements 

(1)  If  we  determine  \ nur  juoposed 
design  change  mav  not  <  oiiirwl 
emissions  ftir  the  engine \  full  useful 
life,  we  will  tell  vou  within  five  working 
days  after  rweiving  your  report.  In  this 
case  we  will  decide  w  hether 
production-line  testing  will  be  enough 
for  us  to  evaluate  the  change  or  whether 
vou  need  to  do  more  testing. 

(2)  Unless  we  require  more  testing. 
\ ou  mav  show  c(}mpliance  by  testing 
|)rodu(  tionline  engines  as  described  in 
this  subpart 

(3)  We  will  issue  a  new  or  updated 

f  ertificate  of  (  onformity  when  you  have 
met  these  requirements 

§  1068.450     What  records  must  I  send  to 
EPA? 

lal  Within  30  calendar  days  of  the  end 
of  each  audit,  send  us  a  report  with  the 

following  information: 
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(1)  Describe  any  facility  used  to  test 
production-line  engines  and  state  its 
location 

(2)  State  the  total  U.S. -directed 
production  volume  and  number  of  tests 
for  each  engine  family. 

(3)  Describe  your  test  engines, 
including  the  engine  family's 
identification  and  the  engines  model 
vear.  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing  for 
each  test  engine 

(4)  Identify  where  you  accumulated 
hours  of  operation  on  the  engines  and 
describe  the  procedure  and  schedule 
you  used. 

(5)  Provide  the  test  number,  the  date. 
time  and  duration  of  testing:  test 
procedure:  initial  test  results  before  and 
after  rounding:  final  test  results;  and 
final  deteriorated  test  results  for  all 
tests.  Provide  the  emission  figures  for  all 
measured  pollutants  Include 
information  for  both  valid  and  invalid 
tests  and  the  reason  for  anv 
invalidation. 

(6)  Describe  completely  and  justifv 
anv  nonroutine  adjustment. 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  engine 
if  you  did  not  report  it  separately  under 
this  subpart.  Include  the  results  of  dn\ 
emission  measurements,  regardless  of 
the  procedure  or  type  of  equipment 

(7)  Report  on  each  failed  engine  as 
described  in  ^  1068.425 

fb)  We  may  ask  you  to  add 
information  to  your  written  report,  sn 
we  can  determine  whether  your  new 

I 


engines  conform  with  the  requirements 
of  this  subpart. 

(c)  An  authorized  representative  of 
vour  companv  must  sign  the  following 
statement: 

We  submit  this  report  iimifr  .Sections  208 
and  21.3  of  the  Clean  Air  .Ad   Our  testing 
conformed  completely  with  the  requirements 
of  40CFR  part  lOfiB.  We  have  not  changed 
production  processes  or  quality-control 
procedures  for  the  engine  family  in  a  way 
that  might  affect  the  emission  control  from 
production  engines.  All  the  information  in 
this  report  is  true  and  accurate,  to  the  best 
of  my  knowledge.  I  know  of  the  penalties  for 
violating  the  Clean  Air  Act  and  the 
regulations.  (Authorized  Company 
Representative) 

(d)  Send  reports  of  your  testing  to  the 
Designated  Officer  using  an  approved 
information  format.  If  you  want  to  use 

d  different  format,  send  us  a  written 
request  with  |ustification  for  a  waiver. 

(e)  We  will  send  copies  of  vour 
r<'ports  to  an\T)ne  from  the  public  who 
asks  for  them  We  will  release 
information  about  your  sales  or 
production  volumes,  which  is  all  we 
will  f:onsider  confidential. 

§  1 068.455    What  records  must  I  keep? 

(a)  We  mav  review  your  records  at  any 
time,  so  it  is  important  to  keep  required 
information  readilv  available.  Organize 
and  maintain  \our  records  as  described 
in  this  section 

(b)  Keep  paper  records  for  testing 
under  this  subpart  for  one  full  year  after 
vou  complete  all  the  testing  required  for 
the  selective  enforcement  audit.  For 


additional  storage,  you  may  use  any 
format  or  media. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1068.450. 

(d)  Keep  the  following  additional 
records: 

(1)  The  names  of  supervisors  involved 
in  each  test. 

(2)  The  name  of  anyone  who 
authorizes  adjusting,  repairing, 
preparing,  or  modifying  a  test  engine 
and  the  names  of  all  supervisors  who 
oversee  this  work. 

(3)  If  you  shipped  the  engine  for 
testing,  the  date  you  shipped  it,  the 
associated  storage  or  port  facility,  and 
the  date  the  engine  arrived  at  the  testing 
facility. 

(4)  Any  records  related  to  your  audit 
that  are  not  in  the  written  report. 

(5)  A  brief  description  of  any 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section. 

(e)  If  we  ask.  you  must  give  us 
projected  or  actual  production  for  an 
engine  family.  Include  each  assembly 
plant  if  you  produce  engines  at  more 
than  one  plant. 

(f)  We  may  ask  you  to  keep  or  send 
other  information  necessary  to 
implement  this  subpart. 

Appendix  A  to  Subpart  E  of  Part  1068— 
Plans  for  Selective  Enforcement 
Auditing 

The  following  tables  describe 
sampling  plans  for  selective 
enforcement  audits,  as  described  in 
§1068.420: 


Table  A-1.— Sampling  Plan  Code  Letter 


Proiected  engine  family  sales 


Minimum  numtjer  of  tests        Maximum 


Code  letter^ 


to  pass 


to  fail 


numtjer  of 
tests 


20-50    

AA 

3 

5  j                   20 

20-99    

A 

4 

6 

30 

100-299  

B 

5  '                     6                     40 

300-499 

C 

5                       6                     50 

500+                                                

D 

1 
5  •                     6                     60 

'  A  manufacturer  may  optionalty  use  either  the  sampling  plan  for  code  letter  "AA "  or  sampling  plan  for  code  letter  "A"  for  Selective  Enforce- 
ment Audits  of  engine  families  with  annual  sales  tietween  20  and  50  engines  Additionally,  the  manufacturer  may  switch  tsetween  these  plans 
dunng  tfie  audit 


Table  A-2.— Sampling  Plans  for  Different  Engine  Family  Sales  Volumes 


Siage- 

AA                             1                              A 

B 

j 

pass                        fail                        pass 
11$ 

fail 

« 

pas.s           '            fail                      pass                       fail            '           pass                       fail 

»                          »                          1             ■             »             \             *             i             » 

1   

2 
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Table  A-2.— Sampling  Plans  for  Different  Engine  Family  Sales  Volumes — Continued 

AA                                                                            A                                       ;                                       B 

1 

^'^9**                pass                        fail                        pass                        tail             '           pass           !             tan 

pus 

0 

pan 

* 

3     0 

i 

1 

4      '               0 

0 

5  1 

5 

0 

0 

0 

0 

6      1 

6 

1 

6 

1 

6 

0 

6 

0 

6 

7         .  .^  ;              2 

6 

1 

'            1             ' 

7 

1 

7 

1 

7 

8      2 

7 

2 

7                        2 

1 

7 

2 

7 

2 

8 

9     

3 

7 

2 

1 
8                        2 

8 

2 

8 

2 

8 

r 

10     1 

3 

8 

3 

8 

3 

8 

3 

9 

3 

9 

■- +                          1                          I 

11   4                          8 

3 

8 

3 

9 

3 

9 

3 

9 

12      ,  .J             4                          9 

1            . 

9 

4 

9 

4 

10 

4 

10 

13                       5 

9                        5 

10 

4 

10 

4 

10 

4 

10 

14   

5 

10 

1 
5            !            10 

5 

10 

5 

11 

S 

11 

15           ^            6 

10 

6            '            11            !            5 

1 

11 

5 

11 

5 

11 

1                                                    ' 
16           :             6             ,            10                       6 

11 

6 

12 

6 

12 

6 

12 

17       ,.                7                        10                       7 

12      :      6 

i 

12 

6 

12 

6 



12 

' \-    - ■         '■                                                    < 

18                         8                         10                         7             j            12            i             7 

13 

' 

13 

7 

13 

19                         8                         10 

1                          1 
8            i            13           .             8 

13 

7 

13 

7 

13 

20        .                 9             i            10                         8             '            13                         8 

14 

8 

14 

8 

14 

21 

9            i            14           '             9 

14 

8 

14 

8 

14 

- -f-' 

22    ..  .  .  i     

10           ■            14           '            9 

15 

9 

15 

9 

15 

1 -'t 

23-    :    ; 

10                       15                       10 

15 

10 

15 

9 

IS 

24 

11                       15           '            10 

16- 

10 

16 

10 

16 

25  

11                       16                       11 

16 

11 

16 

11 

16 

26 

12           '            16           <            11 

17 

11 

17 

11 

17 

27 

1 

12           ,            17           j            12 

17 

12 

17 

12 

17 

28 

13                       17           1            12 

18 

12 

18 

12 

18 

29                

14                        17                        13 

18 

13 

18 

13 

19 

30  

1 . j ■ 

16           1           17 

13 

19 

13 

19 

13 

19 

31    

14 

19 

14 

19 

14 

20 

— .    ■■  - I                                — 

32                

14 

20 

14 

20 

14 

20 

33    

15 

20 

15 

20 

15 

21 

34  

16 

21 

15 

21 

15 

21 

35              

16 

21 

16 

21 

16 

22 

1 

36      

17 

22 

16 

22 

16 

22 

37  

17 

22 

17 

22 

17 

23 

38  

18 

22 

18 

23 

17 

23 

39  

18 

22 

18 

23 

18 

24 

40  

i 

21 

22 

19 

24 

18 

24 

41 

1 -^ „ 

1   1   

.19 

24 

19 

25 

42  

] \ 

20 

25 

19 

26 

43 

j 

I 
1 

]   

20 

25 

20 

26 

• 
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Table  A-2.— Sampling  Plans  for  Different  Engine  Family  Sales  Volumes — Continued 


5tag«- 

AA 

\ 

3 

- 

C 

pass                      'ail            '           pass 

»                            «                            » 

fail 

pass                      fail            '           pass 
#                          »                          # 

fail 

pass 

tt 

fail 

44 

; 

21 

26 

21 

27 

45    

21 

27 

21 

27 

46    

22 

27 

22 

28 

47 



22 

27 

22 

28 

46 

23 

27 

23 

29 

49 

23 

27 

23 

29 

50 

26 

27 

24 

30 

51            '              

24 

30 

52 

25 

31 

53 

25 

31 

54 

I   

26 

32 



55 

26 

32 

56 

27 

33 

57 



27 

33 

58 

28 

33 



59 

28 

33 

60 

32 

33 

- 

•Slage  m^ere  to  the  cumulative  numCef  o(  engines  tested 


lion.501 
I? 


Subpart  F— Defact  Reporting  and 


How  do  I  raport  angina 


(a)  As  an  engine  manufacturer,  if  you 
learn  that  an  emission-related  defect 
exists  in  the  number  of  engines 
identified  as  Number  to  Submit  Defect 
Report  in  Table  1  of  §  1068.501 ,  you 
must  send  the  Designated  OfHcer  a 
report  within  15  working  days  and 


follow  the  other  instructions  in  this 
section  This  i^uirement  applies 
whether  you  learn  of  the  defects  from  a 
method  you  established  to  track  safety 
or  performance  characteristics,  from  the 
investigation  procedures  set  forth  in 
paragraph  (d)  of  this  section,  or  from 
any  other  information. 

(1)  Include  each  occurrence  of  the 
defect  in  the  count  of  engines,  rather 
than  limiting  it  to  individual  engine 
hmilies  or  a  single  model  year. 


(2)  Include  all  defects  you  observe  for 
the  following  periods: 

(i)  For  engines  with  rated  power 
under  225  kW,  five  years  from  the  end 
of  each  engine's  model  year. 

(ii)  For  engines  with  rated  power  225 
kW  or  greater,  eight  years  from  the  end 
of  each  engine's  model  year. 

(3)  Count  an  engine  even  if  you 
correct  the  defect  before  it  reaches  the 
ultimate  buyer. 

(4)  Table  1  follows: 


Table  1  of  §  1068.501  .—Number  of  Engines  for  Filing  Report  or  Commencing  Investigation 


NufntMT  of  anyinas  in  tanvly 


H  component  is  anything  but  a  catalyst 


Numbor  to  conv 
monca  Investiga- 
tion 


Numbar  to  submit 
oeiaci  rapon 


If  cofnponanl  is  a  catalyst 


NumtMr  to  com- 
lion 


Numbar  to  submit 
detact  raport 


10.000  

204)00  

30,000  

40,000  

S0,000  

00,000  

70,000  

•0.000  

90,000  

100,000  

200,000  or  iwm 


400 
800 
1.200 
1,600 
2.000 
2,400 
2,800 
3.200 
3.800 
4,000 
4000 


50 

75 
100 
12S 
ISO 
175 
200 
22S 
2S0 
2Su 


200 
400 
000 
800 

1.000 
1,200 
1.400 
1.600 
1.800 
2.000 
2000 


13 

25 

38 

50 

63 

75 

88 

100 

113 

125 

125 
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(b)  Include  the  following  information 
in  your  report  (in  this  general  outline 
format): 

(1)  State  your  corporate  name. 

(2)  Describe  the  defect. 

(3)  Describe  which  engines  may  have 
the  defect,  including  engine  model, 
range  of  production  dates,  purchaser, 
and  any  other  information  that  may  be 
needed  to  identify  the  affected  engines. 

(4)  Estimate  the  number  of  each  class 
or  category  of  affected  engines  that  have 
or  may  have  thedefect  and  explain  how 
you  determined  this  number. 

(5)  Identify  where  you  produced  each 
class  or  category  of  affected  engines. 

(6)  Evaluate  the  emissions  impact  of 
the  defect 

(7)  Describe  any  operational  or 
performance  problems  a  defective 
engine  might  have. 

(8)  Include  any  available  emission 
data  related  to  the  defect. 

(9)  Describe  your  plan  for  addressing 
the  defect. 

(c)  If  you  revise  or  later  obtain 
information  required  by  paragraph  (b)  of 
this  section,  send  it  to  us  as  it  becomes 
available. 

(d)  As  an  engine  manufacturer,  you 
must  conduct  an  investigation  to 
determine  if  an  emission-related  defect 
exists  in  the  Number  to  Submit  Defect 
Report  or  more  of  your  engines  as 
follows: 

(1)  If  any  of  the  following 
contingencies  occur  you  must  start  an 
investigation  to  determine  if  a  defect 
exists  in  the  Number  to  Submit  Defect 
Report  or  more  of  your  engines: 

(i)  The  number  of  Federal  warranty 
claims  for  a  specific  emission-related 
component  is  at  the  number  identified 
as  the  Number  to  Commence  an 
Investigation  in  Table  1  of  this  section. 
Federal  warranty  claims  are  warranty 
claims  submitted  pursuant  to  any 
warranty  established  under  Title  II  of 
the  Clean  Air  Act  or  other  warranty 
appbcable  to  an  emission-related  device 
or  element  of  design  as  specified  in 
Appendix  VIII  of  40  CFR  part  85. 

(ii)  Systems  you  have  for  monitoring 
information  from  dealers,  hot  line 
complaints,  or  other  information 
systematically  submitted,  indicates  a 
higher  than  normal  occurrence  of 
potential  defects  in  an  emission-related 
component  or  element  of  design. 

(iii)  Any  other  information  indicates 
that  there  may  be  a  defect  in  an 
emission-related  component  or  element 
of  design. 

(2)  If  any  of  the  contingencies  set  forth 
in  paragraph  (d)(1)  of  this  section  occur, 
then  you  shall  promptly  commence  and 
conduct  an  investigation  to  determine  if 
a  specific  emission-related  defect  exists 
and  if  it  is  present  in  the  Number  to 


Submit  Defect  Report  or  more  engines 
The  investigation  shall  be  performed  in 
a  thorough  manner,  shall  include 
consideration  of  all  relevant 
information,  and  shall  be  conducted  in 
accordance  with  scientific  and 
engineering  principles.  Relevant 
information  to  be  considered  shall 
include  information  on  design,  function, 
rate  of  failure,  use,  and  any  other 
information  available  to  you. 

(3)  If  an  investigation  concludes  with 
the  determination  that  there  is  not  an 
emission-related  defect  in  at  least  as 
many  engines  as  the  Number  to  Submit 
Defect  Report,  then  you  shall  make  a 
determination  whether  to  commence  a 
continued  investigafion.  A  continued 
investigation  should  be  commenced  if 
there  is  an  indication  that  there  may  be 
new  information  which  would  indicate 
the  existence  of  an  emission  related- 
defect  in  the  Number  to  Submit  Defect 
Report  or  more  engines 

(4)  Even  if  an  investigation  is  being 
conducted  or  in  any  other  event,  if  you 
have  actual  knowledge  of  an  emission- 
related  defect  in  the  Number  to  Submit 
Defect  Report  or  more  of  your  engines, 
you  must  timely  submit  a  report  to  the 
Designated  Officer,  as  set  forth  in 
paragraph  (a)  of  this  section. 

§  1068.505    How  does  the  recall  program 
work? 

(a)  If  we  determine  that  a  substantial 
number  of  properly  maintained  and 
used  engines  do  not  meet  the 
requirements  of  this  chapter  throughout 
their  useful  life,  we  will  tell  you  in 
vn-iting.  Our  notice  will  identify-  the 
class  or  category  of  engines  affected  and 
describe  how  we  reached  our 
conclusion.  If  this  happens,  you  must 
meet  the  requirements  and  follow  the 
instructions  in  this  subpart  You  must 
remedy  at  your  expense  noncomphant 
engines  that  have  been  properly 
maintained  and  used.  You  may  not 
transfer  this  expense  to  a  dealer  or 
equipment  manufacturer  through  a 
franchise  or  other  agreement 

(b)  You  may  ask  for  a  hearing  if  vou 
disagree  with  our  determination  (see 
§1068.601) 

(c)  Unless  we  withdraw  the 
determination  of  noncompliance,  vou 
must  respond  to  it  by  sending  a 
remedial  plan  to  the  Designated  Officer 
by  the  later  of  these  two  deadlines: 

(1)  Within  60  days  after  we  notify 
you. 

(2)  Within  60  days  after  a  public 
hearing. 

(d)  If  you  learn  that  your  engine 
family  does  not  meet  the  requirements 
of  this  chapter  and  we  have  not  ordered 
you  to  recall  noncomplying  engines. 


vou  may  voluntarily  retail  them,  as 
described  in  §10b8  535. 

(e)  Once  you  have  sold  an  engine  to 
the  ultimate  purchaser,  we  mav  inspect 
or  test  the  engine  onlv  if  he  or  she 
permits  it.  ot  if  state  or  local  inspection 
programs  separatnU  provide  for  it 

§  1068.510     How  do  I  prepare  and  apply  my 
remedial  plan? 

(a)  In  your  remedial  plan,  describe  ail 
of  the  following: 

( 1 )  The  class  or  category  of  engines  to 
be  recalled,  including  the  number  of 
engines  invoUed  and  the  model  year  or 
other  inforniatKiri  needed  to  identify  the 
engines 

(2)  The  modifications,  alterations, 
repairs,  rorrections,  adjustments,  or 
other  changes  vou  will  make  to  correct 
the  affec:ted  engines 

(3)  A  brief  description  of  the  studies, 
tests,  and  data  that  support  the 
effectiveness  of  the  renied\  vou  propose 
to  use 

(4)  The  instructions  you  will  send  to 
those  who  will  repair  the  encines  under 
the  remedial  plan 

(5)  How  vou  \m11  di'ltTinine  the 
owners'  names  and  addresses. 

(6)  How  vou  will  notify  owners; 
include  ropips  of  din  notification 
letters 

(7)  The  proper  maintenance  or  use 
vou  will  spet:ifs-.  if  anv  as  a  condition 
to  be  eligible  for  repair  under  the 
remedial  plan   Describe  h'u  -amht- 
should  show  ihev  meet  \uu!  i.onciilinn.s 

(8)  The  steps  owners  must  take  for 
vou  to  do  the  repair.  You  may  set  a  date 
or  a  range  of  (iates,  specify  the  amount 
of  time  vou  need,  and  designate  certain 
facilities  to  do  the  repairs, 

(9)  Which  company  (or  group)  you 
will  assign  to  do  or  manage  the  repairs 

(10)  If  vour  employees  or  authorized 
warranty  agents  will  not  be  doing  the 
work,  state  who  will  and  sav  they  can 
do  It 

(11 )  How  \iiu  will  ensure  an  adequate 
and  timely  supply  of  parts. 

(12)  The  effect  of  proposed  changes 
on  fuel  consumption,  dnveability.  and 
safety  of  the  engines  vou  will  recall; 
include  a  brief  summarN  ol  ihr 
information  supporting  these 
conclusions 

(13)  How  vou  intend  to  label  the 
engines  you  repair  and  where  vou  will 
place  the  label  on  the  nnpiu"  "-t-e 
§1068.515) 

fb)  We  ma\  require  \r)U  to  add 
information  to  vour  remedial  plan. 

(c)  We  mav  require  \ou  to  test  the 
proposed  repair  to  show  it  will  remedy 
the  noncompliani  e 

(d)  I'se  all  reasonatilf  nu'ans  to  locate 
owners  We  may  require  you  to  use 
government  or  commerc  lai  registration 
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lists  to  get  owners'  names  and 
addresses,  so  your  notice  will  be 
effective. 

(e)  The  maintenance  or  use  that  vou 
specify  as  a  condition  for  eligibility 
under  the  remedial  plan  may  include 
only  things  you  can  show  would  cause 
noncompliance.  Do  not  require  use  of  a 
component  or  service  identified  by 
brand,  trade,  or  corporate  name,  unless 
we  approved  this  approach  with  your 
original  certificate  of  conformitv  Also, 
do  not  place  conditions  on  whi) 
maintained  the  engine 

(f)  We  may  require  you  to  adjust  vour 
repair  plan  if  we  determme  owners 
would  be  without  their  engines  or 
equipment  for  an  unreasonably  long 
time. 

(g)  We  will  tell  you  in  WTiting  within 
15  days  of  receiving  your  remedial  plan 
whether  we  have  approved  or 
disapproved  it.  We  will  explain  our 
reasons  for  any  disapproval. 

(h)  Begin  notifying  owners  within  15 
days  after  we  approve  your  remedial 
plan.  If  we  hold  a  public  hearing,  but  do 
not  change  our  position  about  the 
noncompliance,  you  must  begin 
notifying  owners  within  60  days  after 
we  complete  the  hearing,  unless  we 
specify  otherwise, 

§  1 068.51 5     How  do  I  mark  or  label  repaired 
engines? 

(a)  Attach  a  label  to  each  engine  vou 
repair  under  the  remedial  plan.  At  your 
discretion,  you  mav  label  or  mark 
engines  you  inspect  hut  do  not  repair 

(bl  Make  the  label  from  a  durable 
material  suitable  for  its  planned 
location   Make  sure  no  one  can  reniove 
the  label  without  destroying  it. 

(c)  On  the  label,  designate  the  specific 
recall  campaign  and  state  where  vou 
repaired  or  inspected  the  engine. 

(d)  We  may  waive  or  m(jdif\'  the 
labeling  requirements  if  we  determine 
they  are  overh'  burdensome 

§  1 068.520    How  do  I  notify  affected 
owners? 

(a)  Notify  owners  by  first  class  mail, 
unless  we  say  otherwise  We  mav 
require  you  to  use  certified  mail. 
include  the  following  things  in  vour 
notice: 

(1)  State;  "The  I'.S,  Environmental 
Protection  Agency  has  determined  that 
your  engine  may  be  emitting  pollutants 
in  e.xcess  of  the  Federal  emission 
standards,  as  defined  in  Title  40  of  the 
Code  of  Federal  Regulations  These 
emission  standards  were  established  to 
protect  the  public  health  or  welfare  from 
air  pollution  " 

(2)  State  that  you  (or  someone  vou 
designate)  will  repair  these  engines  at 
your  expense. 


(3)  If  we  approved  maintenance  and 
use  conditions  in  your  remedial  plan, 
state  that  you  will  make  these  repairs 
only  if  owners  show  their  engines  meet 
the  conditif)ns  for  proper  maintenance 
and  use.  Describe  these  conditions  and 
how  owners  should  prove  their  engines 
are  eligible  for  repair 

(4)  Describe  the  components  vour 
repair  will  affect  and  say  generallv  how 
you  will  repair  the  engines. 

(5)  State  that  the  engine,  if  not 
repaired,  mav  fail  an  emission 
mspection  test  if  state  or  local  law 
requires  one. 

(6)  Describe  how  not  repairing  the 
engine  will  harm  its  performance  or 
driveabilitv 

(7)  Describe  how  not  repairing  the 
engine  will  harm  the  functions  of  other 
engine  components. 

(8)  Specih'  the  date  vou  will  start  the 
repairs,  the  amount  of  time  you  will 
need  to  do  them,  and  where  you  will  do 
them.  Include  any  other  information 
owners  may  need  to  know 

(9)  Include  a  self-addressed  card  that 
owners  can  mail  back  if  they  have  sold 
the  engine  (or  equipment  in  which  the 
engine  is  installed);  include  a  space  for 
owners  to  write  the  name  and  address 
of  a  buyer. 

(10)  State  that  owners  should  call  you 
at  a  phone  number  you  give  to  report 
any  difficultv  in  obtaining  repairs. 

(1 1)  State;   To  ensure  your  full 
protection  under  the  emission  warranty 
on  vour  engine  by  federal  law.  and  your 
right  to  participate  in  future  recalls,  we 
recommend  you  have  your  engine 
serviced  as  soon  as  possible.  We  mav 
consider  vour  not  servicing  it  to  be 
improper  maintenance  ". 

(b)  We  may  require  you  to  add 
information  to  your  notice  or  to  send 
more  notices. 

(c)  You  may  not  in  any 
communication  with  owners  or  dealers 
say  or  imply  that  your  noncompliance 
does  not  exist  or  that  it  will  not  degrade 
air  quality. 

§  1 068.525    What  records  must  I  send  to 
EPA? 

(a)  Send  us  a  copy  of  all 

( ommiinicatirms  related  to  the  remedial 
plan  vnu  sent  to  dealers  and  others 
doing  the  repairs  Mail  or  e-mail  us  the 
information  at  the  same  time  you  send 
it  to  others. 

(b)  From  the  time  vou  begin  to  notify 
owners,  send  us  a  report  within  25  days 
of  the  end  of  each  calendar  quarter. 
Send  reports  for  six  consecutive 
(juarlers  or  until  all  the  engines  are 
inspected,  whiihever  comes  first.  In 
these  reports,  identifi.-  the  following: 

(1)  The  range  of  dates  you  needed  to 
notify  owners. 


(2)  The  total  number  of  notices  sent. 

(3)  The  number  of  engines  you 
estimate  fall  under  the  remedial  plan 
(explain  how  you  determined  this 
number). 

(4)  The  cumulative  number  of  engines 
you  inspected  under  the  remedial  plan. 

(5)  The  cumulative  number  of  these 
engines  you  found  needed  the  specified 
repair. 

(6)  The  cumulative  number  of  these 
engines  you  have  repaired. 

(7)  The  cumulative  number  of  engines 
you  determined  to  be  unavailable  due  to 
exportation,  theft,  retirement,  or  other 
reasons  (specif\). 

(8)  The  cumulative  number  of  engines 
you  disqualified  for  not  being  properly 
maintained  or  used. 

(c)  If  your  estimated  number  of 
engines  falling  under  the  remedial  plan 
changes,  change  the  estimate  in  your 
next  report  and  add  an  explanation  for 
the  change. 

(d)  We  may  ask  for  more  information. 

(e)  We  may  waive  reporting 
requirements  or  adjust  the  reporting 
schedule. 

(f)  If  anyone  asks  to  see  the 
information  in  your  reports,  we  will 
follow  the  provisions  of  §  1068.10  for 
handling  confidential  information. 

§  1 068.530    What  records  must  I  keep? 

We  may  review  your  records  at  any 
time,  so  it  is  important  that  vou  keep 
required  information  readily  available. 
Keep  records  associated  with  your  recall 
campaign  for  three  years  after  you 
complete  your  remedial  plan.  Organize 
and  maintain  your  records  as  described 
in  this  section. 

(a)  Keep  a  paper  copy  of  the  written 
reports  described  in  §  1068.525. 

(b)  Keep  a  record  of  the  names  and 
addresses  of  owners  you  notified.  For 
each  engine,  state  whether  you  did  any 
of  the  following: 

(1)  Inspected  the  engine. 

(2)  Disqualified  the  engine  for  not 
being  properly  maintained  or  used. 

(3)  Completed  the  prescribed  repairs. 

(c)  You  may  keep  the  records  in 
paragraph  (b)  of  this  section  in  any  form 
we  can  inspect,  including  computer 
databases. 

§  1068.535    How  can  I  do  a  voluntary  recall 
for  emission-related  problems? 

(a)  To  do  a  voluntary  recall,  first  send 
the  Designated  Officer  a  plan,  following 
the  guidelines  in  §  1068.510.  Within  15 
days,  we  will  send  you  our  comments 
on  your  plan. 

(b)  Once  we  approve  your  plan,  start 
notifying  owners  and  carrying  out  the 
specified  repairs. 

(c)  From  the  time  you  start  the  recall 
campaign,  send  us  a  report  within  25 
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davs  of  the  end  of  each  calendar  quarter. 

following  the  guidelines  in 

§  1068.525(b).  Send  reports  for  six 

consecutive  quarters  or  until  all  the 

engines  are  inspected,  whichever  comes 

first. 

(d)  Keep  vour  reports  and  the 
supporting  information  as  described  in 
^1068.530. 

§  1 068.540    What  terms  do  I  n^ed  to  know 
for  this  subpart? 

The  following  terms  applv  to  this 
subpart: 

Days  means  calendar  days. 

Ouner means  someone  who  owns  an 
engine  affected  by  a  remedial  plan  or 
someone  who  owns  a  piece  of 
equipment  that  has  one  of  these  engines. 

Subpart  G — Public  Hearings 

§  1 068.601     How  do  I  request  a  public 
hearing? 

(a)  File  a  request  for  a  hearing  w  ith 
the  Designated  Officer  within  15  days  of 
a  decision  to  suspend,  revoke,  or  void 
vour  certificate  or  within  30  davs  after 
we  send  vou  our  conclusions  for 
rejecting  your  use  of  good  engineering 
judgment.  If  you  ask  later,  we  may  give 
vou  a  hearing  for  good  cause,  but  we  do 
not  have  to. 

(b)  Include  the  following  in  your 


(1)  State  which  engine  family  is 


request  for  a  public  hearing: 

whic" 
involved. 

(2)  State  the  issues  you  intend  to 
raise  We  may  limit  these  issues,  as 
described  elsewhere  in  the  regulations. 

(3)  Summarize  the  evidence 
supporting  your  position  and  state  why 
you  believe  this  evidence  justifies 
reinstating  the  certificate. 

(c)  We  will  hold  the  hearing  as 
described  in  this  subpart. 

§  1068.605    How  will  EPA  set  up  a  public 
hearing? 

(a)  A  Presiding  Officer  and  one  or 
more  Judicial  Officers  will  hold  public 
hearings. 

(b)  Presiding  Officers  must  be  an 
administrative  law  judge  appointed 
according  to  5  U.S.C.  3105  (see  also  5 
CFR  part  930.  as  amended). 

(c)  The  Administrator  will  appoint 
EPA  employees  as  Judicial  Officers 
Judicial  Officers  must  meet  the 
following  qualifications  and  perform  the 
following  hinctions: 

(1)  Qualifications.  Judicial  Officers 
may  be  permanent  or  temporar\' 
employees  of  EPA  who  handle  other 
duties  for  the  Agency.  Judicial  Officers 
may  not  be  employed  by  the  Office  of 
Enforcement  and  Compliance  Assurance 
or  have  any  connection  with  preparing 
or  presenting  evidence  for  any  hearing 
held  under  this  section.  Judicial  Officers 


must  be  graduates  of  an  arrredited  law 
school  and  members  in  good  standing  uf 
a  recognized  bar  association  of  any  state 
or  the  District  of  Columbia 

(2)  Functions  The  Administrator  may 
consult  with  the  Judicial  Officers  or 
delegate  all  or  part  of  the 
Administrator's  authority  to  rii  t  iindfr 
this  .section  to  the  Officers  But  the 
Officers  must  be  able  to  refer  any 
motion  or  case  to  the  Administrator 
whenever  appropriate 

(d)  We  rfiay  determine  that  vour 
request  for  a  hearing  does  not  raise  a 
genuine,  substantial  question  of  fart  or 
law  concerning  suspension  of  vour 
certificate  of  conformity  If  so.  we  ni.i\ 
enter  an  order  denving  your  request  diui 
reaffirm  the  suspension  or  revocation. 
This  order  has  the  force  and  effect  of  the 
Administrator's  final  decision 

( 1)  In  the  case  of  emission  levels 
causing  an  engine  family  to  be 
noncompliant.  you  may  question  only 
our  decision  on  whether  the  tests  and 
sampling  methods  were  proper. 

(2)  In  the  case  of  violations  of 
prohibited  acts,  vou  mav  question  only 
our  decision  on  whether  conditions  or 
circumstances  outside  your  control 
caused  vour  refusal  to  compiv  with  thf 
requirements  of  this  chapter 

(e)  If  we  determine  you  have  raised  a 
genuine,  substantial  question  of  fact  or 
law^  under  paragraphs  [d)(l)  and  (d)(2) 
of  this  section,  we  will  grant  vour 
request  for  a  hearing  We  will  tell  the 
public  bv  publishing  a  notice  in  the 
Federal  Register  or  h\'  some  other 
appropriate  means. 

(f)  File  with  our  Hearing  Clerk  an 
original  and  two  copies  of  all 
documents  or  papers  you  must  (or  mav) 
file.  Your  filing  is  timelv  if  vou  deliver 
or  postmark  items  within  the  time  this 
section  and  any  other  regulations  allow. 
We  will  give  you  an  addn\ss  for  filing 
materials  with  the  Hearing  Clerk 

(g)  Present  testimony  in  writing  as 
much  as  possible  We  will  give  everyone 
copies  of  written  testimony  as  soon  as 
we  can  before  the  hearing  starts  We  will 
provide  a  certificate  of  service  for  each 
document  or  paper  filed  with  the 
Hearing  Clerk.  If  you  need  to  give 
something  to  the  Designated  Officer 
send  it  bv  registered  mail  (see 

t?  1068.25). 

(h)  In  computing  any  period  of  time 
for  this  section,  do  not  include  the  dav 
of  the  act  or  event   Include  Saturdavs. 
Sundays,  and  federal  legal  holidavs,  hut 
when  the  period  expires  on  one  of  these 
days,  extend  it  to  include  the  next 
business  day  If  you  must  or  mav  do 
something  within  a  prescribed  period, 
compute  this  period  from  the  time  we 
notih'  vou,  unless  we  notif\  \(ui  bv 


mail   For  notices  l)\  mail   adii  three 
davs  to  the  prescribed  pt'iuui 

(i)  The  Aciministrator  or  Presiding 
Officers  mav  consolidate  two  or  more 
proceedings  held  under  this  section  to 
speed  or  simplify'  resolving  one  or  more 
issues.  You  may  still  raise  issues  that 
you  could  have  raised  if  we  did  not 
consolidate  oroceedines. 

(j)  As  much  as  possible,  we  will 
schedule  public  hearings  to  start  within 
14  davs  after  we  receive  a  request  for  a 
hearing 

§1068.610     What  are  the  procedures  to' a 
public  hearing? 


P 


ding  Officers.  Presiding 


( )ffu  ers  must  hold  fair  and  impartial 
litarings  under  the  Administrative 
Proc  edure  Act  (5  U.S.C.  554,  556,  and 
557);  dispose  of  the  proceedings  as  soon 
as  possible;  and  maintain  order.  They 
have  power  consistent  with  the 
Administrative  Procedure  Act. 
including  the  power  to  do  the  following; 

(1)  Administer  oaths  and  affirmations. 

(2)  Rule  on  offers  of  proof  and  exclude 
irrelevant  or  repetitious  material. 

(3)  Rceulate  the  course  of  the  hearing 
and  till  I  liduct  of  the  parties  and  their 
counsel 

(4)  Hold  conferences. 

(5)  Consider  and  rule  on  all 

proc  edural  and  other  motions  in  the 
hearing 

(6)  Require  submission  of  direct 
written  testimony  with  or  without 
affidav  it  whene\  er,  in  their  opinion, 
oral  testimony  is  not  necessary  for  full 
and  true  disclosure  of  the  facts. 

(7)  Enforce  agreements  and  orders 
requiring  access  as  authorized  by  law. 

iH)  Require  the  filing  of  briefs  on  any 
inatter  on  whic  h  they  must  rule. 

Ml  R<(juire  any  party  or  witness  to 
state  a  [losition  on  any  issue  during  the 
hearing 

(10)  Depose  witnesses  or  require 
depositions 

(1 1 )  Resolve  or  recommend  resolution 
for  disputed  issues  on  the  hearing's 
record. 

112)  Issue  protective  orders,  as 
described  in  paragraph  (g)  of  this 
section,  based  on  good  cause. 

(b)  Accelerated  decision  or  dismissal 
Presiding  Officers  may  accelerate 
decisions  on  all  or  part  of  the 
proceeding,  without  further  hearing  or 
with  limited  additional  evidence  (such 
as  affidavits  they  may  require).  They 
mav  also  dismiss  any  party  with 
prejudice. 

(1)  Presiding  Officers  may  decide  in 
favor  of  EPA  or  you  (as  manufacturer). 
based  on  anv  party's  motion  or  their 
own  lodgment,  for  any  of  the  following 
reasons: 

(i)  Failure  to  state  a  claim  on  which 
relief  ran  hr  cranted  or  stating 
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something  that  contradicts  a  prpvious 
statement. 

(ii)  The  lack  of  any  genuine,  material 
issue,  so  a  party  is  entitled  to  judgment 
as  a  matter  of  law 

(iii)  Failure  to  obey  a  procedural  order 
of  the  Presiding  Officer 

(iv)  Other  just  reasons. 

(2)  A  Presiding  Officer's  accelerated 
decision  on  all  the  issues  and  claims  in 
the  proceeding  is  equal  to  the  decision 
described  in  paragraph  (!)  of  this 
section 

(3)  For  accelerated  decisions  on  less 
than  all  issues  or  claims  in  the 
proceeding,  the  Presiding  Officers  must 
determine  without  substantial 
controversy  which  material  facts  exist 
and  which  are  in  good  faith 
controverted  Then,  they  issue  an  nrder 
specifying  the  facts  that  are  without 
substantial  controversy,  as  well  as  th^ 
issues  and  claims  on  which  th«'  hearing 
will  continue 

(cl  Amicus  curiae  i  friend  of  the  court  I. 
Participants  in  the  hearing  may  move 
that  the  Presiding  Officer  allow  a  hnef 
from  a  friend  of  the  court — someone 
who  is  not  a  participant.  Anyone  who 
asks  for  an  amicus  brief  must  identifv 
his  or  her  interest  and  state  whv  the 
brief  is  desirable  The  Presiding  Offi(  er 
may  then  accept  briefs  from  someone 
who  is  not  a  party  to  the  proceeding. 

(d)  Conferences  Presicling  Officers 
may  hold  conferences  before  ordering 
any  hearing  Thev  diret;t  the  Hearing 
Clerk  to  tell  participants  the  time  and 
location  of  conferences  At  the  Presidmg 
Officer's  discretion,  other  people  also 
may  attend  They  summarize  in  writing 
the  results  of  conferences,  including  all 
stipulations  not  transcribed,  and 
summaries  part  of  the  record  .\\  a 
conference,  Presiding  Officers  may  do 
any  of  the  following: 

(1)  Get  stipulations  and  admissions, 
receive  requests,  order  depositions  to  be 
taken,  identify  disputed  issues  of  fact 
and  law,  and  require  or  allow  any 
witness  or  party  ti.i  submit  written 
testimonv 

(2)  Set  a  hearing  schedule  for  ura!  and 
written  statements,  submissujn  of 
written  direct  testimony,  oral  direct 
examination  and  f  ross-examlnation  of  a 
witness,  or  oral  argument  as  tht'v 
consider  necessary. 

(3)  Identif\-  matters  for  official  notice. 

(4)  Limit  the  number  of  expert  and 
other  witnesses 

(5)  Establish  the  procedures  for  the 
hearing 

(6)  Take  any  other  action  that  may 
speed  the  hearing  or  help  resolve  the 
issue. 

(e)  Phman,-  discoven'  At  a  prehearing 
conference  or  at  some  other  time  a 
Presiding  Officer  sets  before  the  hearing. 


all  parties  must  make  available  to  the 
other  parties  the  names  of  the  expert 
and  other  witnesses  they  expect  to  call, 
a  brief  summan,'  of  their  expected 
testimony,  and  a  list  of  all  documents 
and  exhibits  they  expect  to  introduce 
into  evidence.  After  that,  a  partv  mav 
move  to  add  exhibits  or  amend  expected 
testimonv  If  anyone  maies  a  motion 
showing  g(if)d  cause.  Presiding  Officers 
may  restrict  or  defer  disclosure  of  the 
name  of  a  witness  or  a  narrative 
summary  of  the  witness's  expected 
testimony.  They  also  may  prescribe 
other  measures  to  protect  a  witness.  If 
restricted  or  deferred  disclosure  affects 
a  party,  thev  will  allow  enough  time  to 
prepare  for  presenting  that  case, 

(i)  Other  discoverx'  Presiding  Officers 
may  allow  further  discovery.  If  so.  they 
issue  orders  for  taking  the  discovery, 
including  terms  and  conditions. 

(1 )  Any  partv  mav  move  for  further 
discovery,  as  long  as  the  motion 
includes  reasons,  the  nature  of  the 
information  discoverv  will  produce,  and 
the  proposed  time  and  place  for  it. 

(2)  Presiding  Officers  may  approve 
motions  for  further  discovery  if  they 
determine  it  will  not  unreasonably 
delay  the  proceeding,  is  the  only  way  to 
get  the  information,  and  is  significant  to 
the  case  Presiding  Officers  follow 
procedures  in  the  Federal  Rules  of  Civil 
Procedure  (28  U  S.C  )  and  its  precedents 
whenever  possible  But  no  one  can  take 
discovery'  unless  a  Presiding  Officer 
orders  it  or  all  the  parties  agree  to  it 

(3)  If  someHjne  does  not  comply  with 
an  order  issued  under  this  paragraph  (f). 
we  mav  infer  that  the  discovery 
information  would  harm  that  person. 

(g)  Protective  orders  for  private 
discovery.  Presiding  Officers  may  enter 
protective  orders  to  allow  a  person  to 
testify  or  disclose  information  in 
private,  rather  than  in  open  hearing. 

(1)  For  this  to  occur,  a  party  or  the 
person  giving  discovery  information 
must  movf  for  a  protective  order  by 
showing  that  some  of  the  discovery' 
information  would  reveal  methods  or 
processes  t^ntitled  to  protection  as  trade 
secrets.  This  information  may  not 
include  emission  data.  Any  party 
wanting  to  use  private  documents  or 
testimony  to  present  a  c.a.se  must  so 
move  to  the  Presiding  Officer  with 
supporting  justification. 

(2)  Presiding  Officers  may  permit 
anyone  seeking  <i  protective  order  to 
disclose  inforniatum  in  private  They 
will  record  the  pnvatf  proceeding  .  If 
they  enter  a  protective  order  following 
a  private  session,  they  will  seal  and 
preserve  the  record  and  make  if 
available  to  EP.^  or  the  court  if  anyone 
appeals  The  Presiding  Officer  may  limit 
attendance  at  anv  prn  ate  proceeding  to 


himself  or  herself,  EPA.  and  the  person 
or  party  seeking  the  protective  order. 

(3)  If  Presiding  Officers  grant  a  motion 
for  a  protective  order,  they  enter  an 
order  that  governs  treatment  of  the 
information  to  protect  the  parties'  rights 
and  prevent  unnecessary  disclosure. 
Procedures  also  cover  presentation  of 
the  information  and  oral  testimony  and 
related  cross-examination  in  executive 
session.  The  protective  order  must  also 
state  that  the  material  will  be  filed 
separately  from  other  evidence  and 
exhibits  in  the  hearing. 

(4)  Disclosing  this  information  is 
limited  to  parties  to  the  hearing,  their 
counsel  and  relevant  technical 
consultants,  and  authorized 
representatives  of  the  United  States 
concerned  with  carrying  out  the  Act 
Disclosure  by  government  employees 
must  follow  18  U.S.C,  1905.  For  all 
others,  disclosure  may  be  limited  to 
counsel  if  the  parties  do  not  have  to 
know  the  information.  Parties  or  their 
counsel  must  sign  a  sworn  statement 
that  they  will  not  disclose  information 
to  persons  not  entitled  to  receive  it 
under  the  protective  order's  terms. 

(5)  In  the  submittal  of  proposed 
findings,  briefs,  or  other  papers,  counsel 
for  all  parties  must  try  in  good  faith  not 
to  disclose  the  specific  details  of  private 
documents  and  testimony.  But  they  may 
refer  to  the  documents  or  testimony  and 
speak  generally  about  their  contents  If 
lawyers  consider  specific  details 
necessary  to  their  presentations,  they 
will  place  the  details  in  separate 
proposed  findings,  briefs,  or  other  paper 
marked  "confidential."  These 
confidential  papers  will  become  part  of 
the  private  record. 

(h)  Motions.  All  motions,  except  those 
made  orally  during  the  hearing,  must  be 
in  writing.  Parties  must  state  the 
grounds  for  the  motion,  describe  the 
relief  or  order  sought,  file  the  motion 
with  the  Hearing  Clerk,  and  serve  it  on 
all  parties. 

(1)  Within  the  time  fixed  by  the 
Environmental  Appeals  Board  or 
Presiding  Officers,  as  appropriate,  anv 
party  may  serve  and  file  an  answer  to 
the  motion.  The  Environmental  Appeals 
Board  or  Presiding  Officers  may  then 
require  the  person  who  made  the 
motion  to  file  reply  papers  within  a 
specified  time. 

(2)  Presiding  Officers  rule  on  all 
motions  filed  or  made  before  they  file 
their  decisions  (or  accelerated 
decisions).  The  Environmental  Appeals 
Board  rules  on  all  motions  filed  before 
Presiding  Officers  are  appointed  and  on 
all  motions  filed  after  Presiding  Officers 
issue  decisions.  Presiding  Officers  or  the 
Environmental  Appeals  Board  approve 
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oral  arguing  of  motions  only  when 
necessar\'. 

(i)  Evidence.  Evidence  consists  of 
official  transcripts  and  exhibits,  together 
with  all  papers  and  requests  filed  in  the 
proceeding.  Presiding  Officers  will 
.separate  and  exclude  immaterial  or 
irrelevant  parts  of  an  admissible 
document  whenever  possible.  They  will 
also  separate  documents  (or  parts  of 
documents)  subject  to  a  protective  order 
under  paragraph  (g)  of  this  section.  They 
may  allow  evidence  at  the  hearing  even 
though  it  is  inadmissible  under  the  rules 
of  evidence  for  judicial  proceedings. 
The  weight  of  evidence  depends  on  its 
reliability  and  how  well  it  proves  a  case. 
Presiding  Officers  allow  parties  to 
examine  and  cross-examine  witnesses  as 
much  as  necessarv-  for  a  full  disclosure 
of  the  facts.  Their  rulings  on 
admissibility  of  evidence,  propriety  of 
examination  and  cross-examination,  and 
other  procedural  matters  will  appear  in 
the  record.  We  automatically  assume 
parties  have  taken  exception  to  an 
adverse  ruling. 

(j)  The  record.  The  record  consists  of 
official  transcripts  and  exhibits,  together 
with  all  paper  and  requests  filed  in  the 
proceeding.  Stenographers  will  report 
and  transcribe  hearings;  the  original 
transcripts  are  part  of  the  record  and  are 
the  sole  official  transcript.  We  will  file 
copies  of  the  record  with  the  Hearing 
Clerk  and  make  them  available  during 
our  business  hours  for  public 
inspection.  We  may  charge  a  reasonable 
fee  for  the  service,  but  may  deny  a 
request  to  see  information  only  based  on 
paragraph  (g)  of  this  section. 

(k)  Proposed  findings  and 
conclusions.  Within  four  days  after  the 
proceedings  are  closed  to  new  evidence, 
any  party  may  submit  for  the  Presiding 
Officer's  consideration  proposed 
findings  of  fact,  conclusions  of  law,  or 
a  proposed  order,  with  supporting 
reasons  and  briefs.  The  Presiding  Officer 
may  allow  a  longer  time  for  these 
proposals.  Parties  must  put  these 
proposals  in  writing,  serve  them  on  all 
parties,  and  make  sure  they  contain 
clear  references  to  the  record  and  other 
authorities.  The  record  shows  the 
Presiding  Officer's  ruling  on  the 
proposed  findings  and  conclusions, 
except  when  the  disposal  order  for  the 
proceeding  otherwise  informs  the 
parties  of  these  actions. 

(1)  Presiding  Officer's  decisions. 
Presiding  Officers  issue  and  file 
decisions  with  the  Hearing  Clerk  within 
fourteen  days  after  the  period  for  filing 
proposed  findings  (see  paragraph  (k)  of 
this  section).  For  hearings  that  challenge 
an  initial  suspension  of  a  certificate  of 
conformity,  decisions  are  due  within 
seven  days  after  the  period  for  filing 


proposed  findings.  The  Environmontal 
Appeals  Board  may  extend  the  deadline 
for  these  decisions. 

(1)  Decisions  must  state  findings  and 
conclusions  on  all  the  material  issues  ul 
fact  or  law  in  the  record,  with 
supporting  reasons  or  basis,  and  an 
appropriate  rule  or  order  E\'idence  and 
consideration  of  the  whole  record  must 
support  the  decision. 

(2)  Decisions  by  Presiding  Officers 
become  the  Environmental  .Appeals 
Board's  decisions  at  one  of  the  ff)llowiiig 
times,  unless  the  Board  acts  to  review  or 
stay  the  effective  dale  of  a  derisinn 
during  these  periods: 

(i)  Ten  davs  after  the  deadlines  tn 
appeal,  as  described  in  §  1068.bl5(aj  or 
fb),  if  no  one  files  a  notice  of  intent  to 
appeal. 

(ii)  Five  days  after  the  deadline  to 
perfect  an  appeal,  as  described  in 
t?  1068.615(a)  or  (b),  if  someone  files  a 
notice  of  intent  to  appeal  but  does  not 
perfect  the  appeal 

(3)  At  any  time  before  Presiding 
Officers  issue  decisions,  they  may 
reopen  proceedings  to  receive  further 
evidence. 

(4)  Except  for  correcting  f  ierual 
errors,  the  Presiding  Officers' 
jurisdiction  ends  when  they  issue  their 
decisions. 

§  1068.61 5    How  do  I  appeal  a  hearing 
decision? 

(a)  Appeal  from  the  decisions  of 
Presiding  Officers.  Any  party  to  a 
proceeding  may  appeal  these  decisions 
to  the  Environmental  Appeals  Board   In 
all  cases  except  our  initial  suspension  of 
a  certificate  of  conformity,  you  must  file 
your  notice  of  intent  to  appeal  within 
ten  days  after  the  Presiding  Officer 
issues  a  decision.  You  must  perfect  vour 
appeal  with  an  appeal  brief  within 
twenty  days  of  the  decision  Any  other 
party  may  then  file  a  brief  on  your 
appeal  within  fifteen  days  of  the  date 
you  file  your  brief.  All  briefs  must  be  40 
pages  or  less,  unless  the  Environmental 
Appeals  Board  approves  other>\ise  The 
Board  also  mav  allow  oral  arguments 
Your  brief  must  contain  the  following 
items  in  this  order; 

(1)  A  subject  index  of  the  matter  in 
the  brief,  with  page  references,  plus  a 
table  of  cases  (alphabetically  arranged  I, 
textbooks,  statutes,  and  other  material 
cited,  with  page  references 

(2)  Specific  issues  you  intend  to  urge 
(but  see  regulations  in  this  chapter 
defining  emission  standards  for  the 
engines  in  question,  which  may  limit 
the  range  of  issues  you  consider) 

(3)  Your  argument  presenting  the 
points  of  fact  and  law  supporting  the 
position  you  have  taken  on  each  issue, 
with  page  references  to  the  record  and 


legal  or  other  matiTial  you  are  relying 
on. 

(4)  A  proposed  (ir(i>  r  fir  the 
En\irnnmental  .Appeals  Board's 
I  nnsideratinn,  if  it  is  different  from  the 
order  in  the  Presiding  Officer's  decision. 

(b)  Appeal  of  decisions  on  a 
suspended  certificate  of  conformity.  In 
this  case,  you  may  appeal  the  Presiding 
Officer's  decision  to  the  Environmental 
Appeals  Board  by  filing  a  notice  of 
appeal  within  ten  days  of  the  decision. 
Make  \  I  lur  notice  of  app>eal  a  brief  that 
meets  the  requirements  in  paragraph  (a) 
of  this  section.  Within  ten  days  after  you 
file  a  notice  of  appeal  under  this 
paragraph,  any  other  party  may  file  a 
brief  on  that  appeal  All  briefs  must  be 
15  pages  or  less  unless  the 
Environmental  Appeals  Board  approves 
otherwise 

(c)  Review  of  the  Presiding  Officer's 
decision  in  the  absence  of  appeal.  The 
hearing  Clerk  tells  the  Envirorunental 
.■\ppeals  Board  if  no  one  has  filed  a 
notice  of  intent  to  appeal  the  Presiding 
( )ffirer  s  derision  bv  the  deadline,  or 
has  filed  notice  but  not  perfected  it.  The 
Environmental  Appeals  Board  may  then 
nn  ie\N  the  decision  on  its  own  motion. 
within  the  time  limits  in  t)  1068  610(1). 
The  Board  must  tell  all  parties  that  they 
intend  to  review  the  decision,  describe 
the  scope  of  their  review,  and  allow  for 
filine  briefs 

d  j  Densinn  of  appeal  or  rexiew  by  the 
Environmental  Appeals  Board.  The 
Board  considers  the  record  as  needed  to 
resolve  issues  under  appeal  or  review. 
Thev  also  mav  use  all  the  powers  they 
could  have  used  if  the\  had  presided  at 
the  hearing  They  adopt,  modify,  or  set 
aside  the  Presiding  Officer's  findings. 
cone  lusions,  and  order  and  state  the 
reasons  or  basis  for  their  action  in  the 
decision   If  the  Board  determines  they 
need  more  information  or  the  parties' 
\'iews  on  the  nile  or  order  they  are 
issuing,  the\  ma\  wait  until  they  receive 
them  or  send  the  case  back  to  the 
Presiding  Officer  Any  decision  under 
this  paragraph  (d)  that  disposes  of  a  case 
is  the  Board  s  final  decision 

(e)  Reconsideration  of  the 
Environmental  Appeals  Board's 
decision  Within  20  davs  of  the  Board's 
decision,  vou  may  file  a  petition  with 
the  Board  to  reconsider  their  decision. 

(1)  Your  petition  must  describe  the 
relief  vou  want  and  the  grounds 
supporting  It  Limit  vour  petition  to  new 
questions  raised  by  the  decision  or  final 
order  and  onlv  those  you  did  not  have 
the  chance  to  arpur  before  the  Presiding 
Officer  or  the  Hiari   sei  the  regulations 
in  this  chapter  defining  emission 
standards  for  the  engines  in  question, 
which  mav  further  limit  the  questions 
the  Board  will  review. 
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(2)  Anyone  wanting  to  oppose  this 
petition  may  file  a  responsp  within  ten 
days  after  you  file  it, 

(3)  Your  petition  for  reconsideratnin 
does  not  stay  the  effective  date  of  the 
decision  or  order.  It  also  does  not  start 
any  statuton,'  time  period  affecting  the 
decision  or  order,  unless  the 
Environmental  Appeals  Board  orders 
that  it  does 

§  1068.620     How  does  a  hearing  conclude? 

(a)  Conclusion  of  hearing.  (1)  The 
hearing  ends  after  all  periods  allowed 
for  appeal  and  review  if  no  one  appeals 
the  Presiding  Officer's  decision  and  the 
Environmental  Appeals  Board  does  not 
move  to  review  the  decision  bv  the 
specified  deadlines, 

(2)  The  hearing  ends  when  the 
Environmental  Appeals  Board  issues  a 
final  decision  if  someone  appeals  or  the 
Board  decides  to  review  the  Presiding 
Officer's  decision, 

(b)  Judicial  review.  If  vou  want  to 
petition  for  judicial  review,  vou  must 
serve  the  petition  on  EPA's  General 
Counsel-  We  will  then  tell  vou  the  costs 
involved.  After  we  receive  vour 
payment  to  cover  fees,  we  will  forward 
your  petition  to  the  court  where  thf 
Environmental  Appeals  Board  filed  its 
order 

Appendix  I  to  Part  1068 — Emission 
Related  Components,  Parameters,  and 
Specifications 

I.  Basil   Engine  Pardmeters — Reciprocating 
Engines, 

1  C!omprf=ssion  ratio 

2  Type  of  air  aspiration  (natural.  Roots 
blown  suptTt  hargfid.  turbocharged), 

3  VaUes  (intake  and  pxhaust), 
a   Head  diamnter  dimension 

b  Valve  litter  or  actuator  type  and  valve 
lash  dimension. 


4.  Camshaft  timing. 

a.  Valve  opening-intake  exhaust  (degrees 
from  TDC  or  BDC). 

b.  Valve  closing-intake  exhaust  (degrees 
from  TDC  or  BIX). 

c.  Valve  overlap  (degrees). 

5.  Ports — two  stroke  engines  (intake  and  or 
exhaust). 

a.  Flow  area. 

b.  Opening  timing  (degrees  from.  TIX"  or 
BDC). 

c.  Closing  timing  (degrees  from  TDC  or 
BDC). 

II.  Intake  Air  System. 

1.  Roots  blower/supercharger/ turboc.harger 
calibration. 

2.  Charge  air  cooling. 

a.  Type  (air-to-air;  air-to-liquid) 

b.  Type  of  liquid  cooling  (engine  coolant. 
dedicated  cooling  system). 

c.  Performance  (charge  air  deliverv 
temperature  (°F)  at  rated  power  and  one 
other  power  level  under  ambient 
conditions  of  80=F  and  1 10  F.  and  3 
minutes  and  15  minutes  after  selecting 
rated  power,  and  3  minutes  and  .5 
minutes  after  selecting  other  power 
level). 

3.  Temperature  control  system  calibration 

4.  Maximum  allowable  inlet  air  restriction 

III.  Fuel  System 

1.  General. 

a.  Engine  idle  speed. 

2.  Carburetion.  i 

a.  Air-fuel  flow  calibration. 

b.  Idle  mixture. 

c.  Transient  enrichment  system  c  alibration 

d.  Starting  enrichment  svstem  calibration. 

e.  Altitude  compensation  system 
calibration. 

f.  Hot  idle  compensation  system 
calibration. 

3.  Fuel  injection — spark-ignition  engines. 

a.  Control  parameters  and  c  alibrations. 

b.  Idle  mixture. 

c.  Fuel  shutoff  system  calibration 

d.  Starting  enrichment  system  calibration 

e.  Transient  enrichment  system  calibration 

f.  Air-fuel  flow  calibration. 

g.  Altitude  compensation  system 
calibration. 


h-  Operating  pressure(s), 
i   Injector  timing  calibration, 
4,  Fuel  injection — compression  ignition 
engines, 

a.  Control  parameters  and  calibrations 

b.  Transient  enrichment  svstem  c:alibration. 
r,  .Mr-fuel  flow  calibration, 

d.  Altitude  c:ompensation  svstem 
calibration. 

e.  Operating  pressure(s), 

f.  Injector  timing  calibration, 

IV,  Ignition  System — Spark-Ignition  Engines, 

1,  Control  parameters  and  calibration. 

2,  Initial  timing  setting, 

3,  Dwell  setting, 

4,  .Altitude  compensation  system 
calibration, 

5,  Spark  plug  voltage, 

V,  Engine  Cooling  Svstem. 
1,  Thermostat  calibration. 

VI,  Exhaust  Svstem, 

1,  .vlaximum  allowable  back  pressure. 

VII,  Exhaust  Emission  Control  .Svstem. 

1,  Air  injection  system 

a.  Control  parameters  and  calibration.s. 

b.  Pump  flow  rate, 

2,  EGR  system. 

a,  ("ontrol  parameters  and  calibrations. 

b,  EGR  valve  flow  calibration. 

3  Caislyt'c  c:onverter  svstem. 

a.  .Active  surface  area. 

b.  Volume  of  catalyst. 

c.  Conversion  efficiencv. 

4  Backpressure 

VIII,  Crankcase  Emission  (jjntrol  Svstem. 

1,  C^ontrol  parameters  and  (  alibrations, 

2,  Valve  c;alibrations, 

LX,  .Auxiliarv  Emission  C^onlrnl  De\  ues 
(.AECD)! 

1-  Control  parameters  and  calibrations. 

2  Component  calibration(s). 
.X,  Evaporative  Emission  Control  Svstem 

1,  Control  parameters  and  calibrations. 

2,  Fuel  tank. 

a.  Volume, 

b.  Pressure  and  vacuum  relief  settings, 

[FR  Doc.  Ol-ZS-Sgi  Filed  10-4-01:  8:45  am) 
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DEPARTMENT  OF  THE  IhfTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability;  Draft 
Environmental  impact  Statement  on 
Light  Goose  Management 

agency:  Fish  and  Wildlife  Sen-ice. 

Interior, 

ACTION:  Notice  of  availability  for  public 

coniment. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
which  is  available  for  public  review 
The  DEIS  analyzes  the  potential 
environmental  impacts  of  several 
management  alternatives  for  addressing 
problems  associated  with  overabundant 
light  goose  populations.  The  analvsis 
provided  in  the  DEIS  is  intended  to 
accomplish  the  following:  inform  the 
public  of  the  proposed  action  and 
alternatives:  address  public  comment 
received  during  the  scoping  period,  and 
disclose  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
proposed  actions  and  each  of  the 
alternatives  The  Ser\'ice  invites  the 
public  to  comment  on  the  DEIS 
DATES:  Written  comments  on  the  DEIS 
must  be  received  on  or  before  November 
28,  2001. 

ADDRESSES:  Requests  for  copies  of  the 
DEIS  should  be  mailed  to  Chief, 
Division  of  Migratory  Bird  Management. 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  ms  634 — 
ARLSQ,  1849  C  Street  NW. , 
Washington.  DC  20240.  Copies  of  the 
DEIS  can  be  downloaded  from  the 
Division  of  Migratory  Bird  Management 
web  site  at  http:// 

migratorybirds.fws.gov/issues/snowgse/ 
tblcont.htm] .  Comments  on  the  DEIS 
should  be  sent  to  the  above  address. 
Alternatively,  comments  may  be 


submitted  electronicallv  to  the 
following  address: 
white_goose_eis@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

AndrH'w.  (^hief.  Division  of  Migratorv 
Bird  Management.  (703)  358-1714;  or 
fames  Kellev  (612)  713-5409. 
SUPPLEMENTARY  INFORMATION:  On  May 
13,  1999,  a  notice  was  published  in  the 
Federal  Register  (64  PR  26268) 
announcing  that  the  Service  intended  to 
prepare  an  Environmental  Impact 
Statement  addressing  problems 
associated  with  overabundant  light 
goose  populations.  (Comments  were 
received  and  considered  and  are 
reflected  in  the  DEIS  made  available  for 
comment  through  this  notice.  This 
notice  is  provided  pursuant  to  Fish  and 
Wildlife  .Service  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR1506  6) 

Several  public:  hearings  will  be  held 
throughout  the  country  during  the 
comment  period  to  solicit  oral 
comments  from  the  public.  The  dates 
and  locations  of  these  hearings  are  yet 
to  be  determined.  A  notice  of  public 
meetings  with  the  locations,  dates,  and 
times  will  be  published  in  the  Federal 
Register 

In  order  to  be  considered,  electronic 
submission  of  comments  must  include 
your  name  and  postal  mailing  address; 
we  will  not  consider  anonymous 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  public  record.  The 
public  may  inspect  comments  during 
normal  business  hours  in  Room  634 — 
Arlington  Square  Building.  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
Requests  for  such  comments  will  be 
handled  in  accordance  with  the 
Freedom  of  Information  Act  and  the 
Council  on  Environmental  Quality's 
National  Environmental  Policy  Act 


regulations  [40  CFR  1506.6(f]].  Our 
practice  is  to  make  comments  available 
for  public  review  during  regular 
business  hours.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  record,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  a  respondent  wishes  us  to 
withhold  his/her  name  and/or  address, 
this  must  be  stated  prominently  at  the 
beginning  of  the  comment. 

The  DEIS  evaluates  four  management 
alternatives  to  address  habitat 
destruction  and  agricultural 
depredations  caused  by  light  geese  on 
various  breeding,  migration,  and 
wintering  areas:  (1)  No  Action  or  a 
continuation  to  manage  light  goose 
populations  through  existing  wildlife 
management  policies  and  practices 
(Alternative  A);  (2)  modify  harvest 
regulation  options  and  refuge 
management  (Alternative  B) 
(PROPOSED);  (3)  implement  direct 
agency  control  of  light  goose 
populations  on  migration  and  wintering 
areas  in  the  U.S.  (Alternative  C);  (4)  seek 
direct  light  goose  population  control  on 
breeding  grounds  in  Canada  (Alternative 
D).  Our  proposed  alternative 
(Alternative  B)  modifies  existing  light 
goose  hunting  regulations  to  expand 
methods  of  take  during  normal  hunting 
season  frameworks.  In  addition,  we 
propose  to  create  a  conservation  order  to 
allow  take  of  light  geese  outside  of 
normal  hunting  season  frameworks.  We 
would  also  modify  management 
practices  on  certain  National  Wildlife 
Refuges  to  alter  the  availability  of  food 
and  sanctuary  to  light  geese. 

Dated:  September  28,  2001. 
M«nii«U  P.  lones,  Ir., 
Acting  Director. 

[PR  Doc.  01-24775  Filed  10-4-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-^1056;  FRL-6786-7] 

Forty-Eighth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA J 
ACTION:  Notice. 

SUMMARY:  The  Toxic  Substances  Control 
Act  (TSCA)  Interagency  Testing 
Committee  (ITC)  transmitted  its  Fortv- 
Eighth  Report  to  the  Administrator  of 
tlie  EPA  on  May  15.  2001,  In  the  48'' 
ITC  Report,  which  is  included  with  this 
notice,  the  ITC  adds  5  "chlorinated 
Irihalomethyl  pyridines."  2 
"trihaloethylidene  bisbenzenes."  3- 
chlorotrifluralin,  and  4 
"trichlorophenyldihydropyrazols"  to  its 
Priority  Testing  List  and  solicits 
voluntary  information  for  these 
chemicals  under  the  ITC's  Voluntary 
Information  Submissions  Policy  (VISP) 
This  action  is  part  of  the  ITCs  ongoing 
effort  to  evaluate  chemicals  with 
potential  to  persist  and  bioconcentrate. 
and  with  suspicions  of  toxicity  and  few- 
data.  In  this  Report,  the  ITC  also 
removes  22  alkylphenols  and 
ethoxylates,  methylal.  and  ethyl  silicate 
from  its  Priority  Testing  List  and 
requests  that  EP.\  promulgate  TSCA 
section  8(d)  health  and  safetv  data 
reporting  rules  for  3-amino-5-mercapto- 
1.2.4-triazole  and  glycoluril 
DATES:  Comments,  identified  bv  docket 
control  number  0PPTS^1G5B.  must  be 
received  on  or  before  November  5.  2001 
ADDRESSES:  Comments  mav  be 
submitted  by  mail,  electronicallv.  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I  of  the 
SUPPLEMENTARY  INFORMATION  To  ensure 
proper  receipt  bv  EP.-\.  it  is  imperative 
that  you  identifv  docket  control  number 
C)PPtS-41056  in  the  subiect  line  on  th>' 
first  page  of  your  respons*' 
FOR  FURTHER  INFORMATION  CONTACT:  Fnr 
general  information  rontart:  Barbard 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  En\  ironmentai  Protection 
Agencv.  1200  Pennsylvania  Ave..  NVV., 
Washington.  DC  20460.  telephone 
numbers.  (202)  ,554-1404;  e-mail 
address:  TSCA-Hotline@epa.gov 

For  technical  information  contact: 
lohn  D  Walker.  ITC  Executive  Director 
(7401),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  .NW  . 
Washington.  DC;  204fiO;  telephone 


number:  (202)  564-7527:  fax:  (202)  564- 
7528;  e-mail  address: 
walker  )()hnd<S!epa. gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Applv  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  It  may.  however,  be  of 
particular  interest  to  you  if  you 
manufacture  (defined  hv  statute  to 
incluile  import)  and/or  process  TSCA- 
covered  (hemicals  and  you  may  be 
identified  by  the  North  American 
Industrial  Classification  System 
(N.MCS)  codes  325  and  32411.  Because 
this  notice  is  directed  to  the  general 
public  and  other  entities  may  also  be 
interested,  the  Agencv  has  not 
attempted  to  describe  all  the  specific 
entities  that  mav  be  interested  in  this 
action.  If  vou  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv,  from 
the  EPA  Internet  Home  Page  at  hftp:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entrv  for  this  document  under  the 

Federal  Register — Environmental 
Documents."  Vou  can  also  go  directlv  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ 

You  mav  also  access  additional 
information  about  the  ITC  and  the  TSCA 
testing  program  through  the  web  site  for 
the  (3ffic(!  of  Prevention.  Pesticides  and 
Toxic  Substances  (OPPTS)  at  http:// 
www  et)a  gov/opptsfrs/home/ 
opptsim.htm/,  or  go  directly  to  the  ITC 
home  page  at  http://ww^w. epa.gov/ 
opptintr/itc/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  cr)ntrol  number 
OPPT,S-41056.  The  official  record 
((insists  of  the  doc:uments  specificallv 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
phvsicallv  located  in  the  docket,  as  well 
a.i  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 


the  official  record  does  not  include  any  ■ 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm,  B-607,  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center'is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number bPPTS-4lb56  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  N\V.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall.  401  M  St,.  SW., 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  (3r  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-^lo'56.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CB!  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prnpare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
and  comments  on  the  ITC's  48'^'  Report. 
You  may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  Provide  specific  examples  to 
illustrate  your  concerns. 

5.  Offer  alternatives  for  improvement. 

6.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identif\-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

TSCA  (15  Li.S.C.  2601  et  seq] 
authorizes  the  Administrator  of  the  EPA 
to  promulgate  regulations  under  section 
4(a)  nf  TSCA  requiring  testing  of 
chemicals  and  chemical  groups  in  order 
to  develop  data  relevant  to  determining 
the  risks  that  such  chemicals  and 
chemical  groups  may  present  to  health 
or  the  environment.  Section  4(e)  of 
TSCA  established  the  ITC  to 
recommend  chemicals  and  chemical 
groups  to  the  Administrator  of  the  EPA 
for  priority  testing  consideration. 
Section  4(e)  of  TSCA  directs  the  ITC  to 
revise  the  TSCA  section  4(e)Pnonfv 
Testing  List  at  least  every  6  months. 


A.  The  48"'  ITC  Report 

The  48"-  ITC  Report  was  transmitted 
to  the  EPxA's  Administrator  on  May  15, 
2001,  and  is  included  in  this  notice. 

In  the  48'^'  ITC  Report,  the  ITC; 

1.  Adds  5  "chlorinated  trihalnmi'th\  1 
pyridines."  2  "trihaioeth\li(ipnr 
bisbenzenes,  '  S-rhlorotrifluralin,  aiui  4 
"trichlorophenyldihydropyrazols"  to  its 
Priority  Testmg  List  and  solicits 
voluntan'  information  for  these 
chemicals  under  the  ITCrs  VISV  Thi> 
action  is  part  of  the  ITC's  ongoing  cffon 
to  evaluate  chemicals  with  potential  to 
persist  and  bioconcentrate.  and  with 
suspicions  of  toxicity  and  few  data 

2.  Removes  22  alkylphenols  and 
ethoxylates,  methylal.  and  ethvl  "^ilirato 
from  its  Priority  testing  List 

3.  Requests  t}iat  EPA  promuig.itt' 
TSCA  section  8(d)  health  and  safel\ 
data  reporting  rules  for  3-amino-5- 
mercapto-l,2.4-triazole  and  glvrnturil 

B  Status  of  the  Priority  Testing  List 

The  current  TSCA  4(e)  Pnorit\- 
Testing  List  as  of  May  2001  can  be  fmnKi 
in  Table  1  of  the  48"'  ITCs  Report 
which  is  included  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances. 

Dated   September  26,  2001. 
Charles  M.  .\uer. 

Director  Chemical  Control  Division,  Office 

nl  Pollution  Prrventinn  and  Tn\irs. 

Forty- Eighth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator.  U.S.  Environmental 
Protection  Agency 

Table  o1  Contents 
Summary 

I.  Background 

II.  TSCA  Section  8  Reporting 

A.  TSCA  Section  8  Reporting  Rules 
B  ITC's  Use  of  TSCA  Section  8  and 

Other  Information 
C  Promoting  More  Efficient  I  se  of 

Information  Submission  Resnun  cs 

D,  Coordinating  Information  Requests 

E.  Requests  to  Promulgate  TSCA  .Section 

8(a)  PAIR  and  Section  8(d)  HaSD 
Reporting  Rules 

III.  ITC's  Activities  During  this 

Reporting  Period  (November  2U00 
to  April  2001) 


I\'  Revisions  tn  the  TSCA  Section  4(eJ 

Pnnnt\  Tf^sf/nc  List 
A  ChtMiiH  .ii-  .•\<)de'i  to  the  Priority 

Testing  List 

1.  Chlorinated  trihalomethyl  pyridines 

2.  rrihaloi  th\  lili-ne  bisbenzenes 
T   l-Chlorntnfluralin 

4    I  ru  hlorophenyldihydropyrazols 
H  (  iiemicals  Removed  From  the 
Priority  Testing  List 

1.  Alkylphenols  and  alkylphenol 

ethoxylates 

2.  .Methylal 

3.  Ethyl  silicate 
y  References 

\1  TSCA  Interagency  Testing 
Committee 

SIMMAHY 

This  is  the  48'^^  Report  of  the  TSCA 
Interagency  Testing  Committee  (ITC)  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(USEPA).  In  this  Report,  the  ITC  is 
adding  5  chlorinated  trihalomethyl 
pyridines.  2  trihaloethylidene 
bisbenzenes.  3-chlorotrifluralin,  and  4 
trichlorophenyldihydropyrazols  to  its 
Priority  Testing  List  and  soliciting 
voluntar%  snforiiirituin  for  these 
rhemiraK  uiulei  the  ITC's  Voluntary* 
Infoimation  Submissions  Policy  (VISP). 
This  action  is  part  of  the  ITC's  ongoing 
effort  to  evaluate  chemicals  with 
suspicions  of  toxicity  and  few  data  and 
potential  to  persist  and  bioconcentrate. 
in  this  Report,  the  ITC  is  removing  22 
alkylphenols  and  ethoxylates  and 
mpth\!al  and  eth\  1  ■^ilir  .ite  from  its 
Pn(->nt\' T'-^tmi:  l.!^;  Tfn  ITC  is 
removing  22  alk\  l[ihcnnls  and 
ethoxylates  from  its  Priority  Testing  List 
because  domestic  production  or 
importation  voluni«'^  wre  not  reported 
to  the  USEPA  in  r.-j  (  ..m- to  1986.  1990. 
1994,  and  1998  TSCA  section  8(a) 
Information  Update  Rules  (lURs)  and  in 
response  to  thi    I'^'  A  section  8(a) 
Prt'Hmin.ir-.   ^^s.--;]!'  :i!  Information 
Reporting  J'.MK,  r;;;t  j  ' ,!)lished  in  the 
Federal  Register  of  July  5.  2000  (65  FR 
41371 )  (FRL-t>589-l).  The  ITC  is 
removing  methylal  and  ethyl  silicate 
from  Its  Priority  Testing  List  because 
data  are  being  developed  under  the 
rSEPA's  High  Production  Volume 
(HPV)  Challenge  Program.  The  revised 
TSCA  section  4(e)  Priority  Testing  List 
follows  as  Table  1. 


Table  1.— The  TSCA  Section  4(e)  Priority  Testing  List  (May  2001; 


Report 


Date 


Chemtca  I/group 


Action 


28 


30 
31 


I  May  1991   i  Ctiemicals  witti  Low  Confidence  Reterence  Dose  (RfD)  

Acetone 

Thiophenol 

May  1992  1  5  Siloxanes Recommended 

January  1993  I  13  Chemicals  with  insufficient  dermal  absorption  rate  data Designated 


Designated 


I 
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Table  1.— The  TSCA  Section  4(e)  Priority  Testing  List  (May  2001)— Continued 


Report 


Date 


32  May  1993      

35     November  1994 

37     '  November  1995 

39  November  1996 

41    November  1997 

42  May  1998      

42  May  1998     

46    ■  May  2000      

47    November  2000 

47    November  2000 

47  :  November  2000 

47  November  2000 

47  i  November  2000 


Chemical/group 


Action 


16  Chemicals  with  insufficient  dermal  absorption  rate  data  

4  Chemicals  with  insufficient  dermal  absorption  rate  data  

12  AlkylpheoQis  and  alkylphenoi  ethoxylates  

3  Nonylphenoi  ethoxylates  

7  Alkyiphenois  and  alkylphenoi  ethoxylates  

3-Amino-5-mercapto-1,2.4-tnazole  

Glycolunl  

8  Nonylphenol  polyethoxylate  degradation  products  

37  Indium  chemicals      , 

Pentachlorothiophenoi     

Tetrachioropyrocatechoi  

p-Toluidine,  S-chloro-alpha  ,  alpha  .  alpha  -tnfluoro-2-nitro-AAphenyl  

Benzoic     acid      3-[2-chloro-4-     (trifluorompthyl)phenoxy]-,     2-ethoxy-1-methyl-2- 

oxoethyi  ester 


47     .., 

November  2000 
May  2001 

3  Chloroalkenes     

48      

5  Chlonnated  tnhalomethyl  pyridines  

2  Tnhaloethyiidene  bisbenzenes          

48    

May  2001  

48    

May  2001  

3-Chlorotnfluralin 

48    

May  2001   

4  Tnchlorophenyldihydropyrazols 

Designated 

Designated 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 

Recommended 
Recommended 
Recommended 
Recommended 
Recommended 


I.  Background  ' 

The  ITC  was  established  by  section 
4(e)  of  the  Toxic  Substances  Control  Act 
(TSCA)  "to  make  recommendations  to 
the  Admmistrator  respecting  the 
chemical  substances  and  mixtures  to 
which  the  Administrator  should  give 
priority  consideration  for  the 
promulgation  of  a  rule  for  testing  und^r 
section  4(aj.,,   At  least  every  six 
months    ,  the  Committee  shall  make 
such  revisions  to  the  Priority  Tt^sting 
Lst  as  it  determines  to  be  necessarv  and 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions"'  (Public  Law  94^69. 
90  Stat  2003  Pt  aeq.  15  U  S  C.  2601  et 
seq.]^  Since  its  creation  in  1976.  the  ITC 
has  submitted  47  semi-annual  (May  and 
November)  Reports  to  the  EPA 
Administrator  transmitting  the  Priority 
Testing  Lst  and  its  revisions  ITC 
Reports  are  available  from  the  ITC's  web 
site  (http// www.epa.gov/opptintr/itc) 
within  a  few  days  of  submission  to  the 
Administrator  and  from  http:' 
www, epa.gov/fedrgstr  after  publicdtion 
in  the  Federal  Register.  The  ITC  meets 
monthly  and  produces  its  revisions  to 
the  Priority  Testing  List  with 
administrative  and  technical  support 
from  the  ITC  Staff.  ITC  Members,  and 
their  US  Government  organizations 
and  contract  support  provided  by  EP,\ 
ITC  Members  and  Staff  are  listed  at  the 
end  of  this  Report. 

II.  TSCA  Section  8  Reporting 

A   TSCA  Section  8  Reporting  Rules 

Following  receipt  of  the  ITC's  Report 
(and  the  revised  Priority  Testing  List]  bv 
the  L'SEPA  Administrator,  the  L'SEPA  s 
Clffice  of  Pollution  Prevention  and 
Toxics  (OPPT)  promulgates  TSCA 


section  8(a)  PAIR  and  TSCA  section  8(d) 
Health  and  Safety  Data  (HaSD)  reporting 
rules  for  chemicals  added  to  the  Priority' 
Tpsting  List  The  PAIR  rule  requires 
producers  and  importers  of  CAS- 
numbered  chemicals  added  to  the 
Priority  Testing  Ust  to  submit 
production  and  "exposure  reports  under 
TSC.\  section  8(a)  The  HaSD  reporting 
rule  requires  producers,  importers,  and 
processors  of  all  chemicals  (including 
those  with  no  CAS  numbers)  added  to 
the  Pnoritv  Testing  List  to  submit 
unpublished  health  and  safetv  studies 
under  TSCA  section  8fd)  that  must  be  in 
compliani  H  with  the  revised  HaSD 
reporting  rule  published  in  the  Federal 
Register  of  .\pril  1.  1998  (63  FR  15765) 
(FRL-575()-4)   .Mi  submissions  must  be 
received  by  the  USEP.^  within  90  days 
of  the  reporting  rules'  Federal  Register 
publication  date.  The  reporting  rules  are 
automatically  promulgated  by  OPPT 
unless  otherwise  requested  bv  the  ITC. 
It  is  an  IT(!  policy,  for  most  chemicals 
that  are  added  to  the  Priority  Testing 
Lst.  to  delay  automatic  promulgation  of 
HaSD  reporting  rules  to  allow  voluntary 
submission  of  studies  of  specific  interest 
(see  Unit  II. C.  of  this  Report  for  further 
details). 

B  ITCs  Use  of  TSCA  Section  8  and 
C^her  Information 

The  ITC  reviews  the  TSCA  section 
8(a)  PAIR  reports.  TSCA  section  8(d) 
HaSD  r''porting  studies  and  "other 
information  "  that  becomes  available 
after  the  ITC  adds  chemicals  to  the 
Pnoritv  Testing  Lst.   "Other 
information  "  includes  TSCA  section 
4(d)  and  4(d)  studies,  TSCA  section  8(c) 
submissions.  TSCA  section  8(e) 
"substantial  risk  "  notices,  "For  Your 
Information  "  (FYI)  submissions.  ITC 


voluntary  submissions,  unpublished 
data  submitted  to  and  from  U.S. 
Government  organizations  represented 
on  the  ITC,  published  papers,  as  well  as 
use,  exposure,  effects,  and  persistence 
data  that  are  voluntarily  submitted  to 
the  ITC  by  manufacturers,  importers, 
processors,  and  users  of  chemicals 
recommended  by  the  ITC.  The  ITC 
reviews  this  information  and  determines 
if  data  needs  should  be  revised,  if 
chemicals  should  be  removed  from  the 
Priority  Testing  Ust,  or  if 
recommendations  should  be  changed  to 
designations. 

C.  Promoting  More  Efficient  Use  of 
Information  Submission  Resources 

To  promote  more  efficient  use  of 
information  submission  resources,  the 
ITC  developed  VISP.  VISP  provides 
examples  of  data  needed  by  ITC 
Member  U.S.  Government  organizations, 
examples  of  studies  that  should  not  be 
submitted,  the  milestones  for  submitting 
information,  guidelines  for  using  the 
TSCA  Electronic  HaSD  Reporting  Form, 
and  instructions  for  electronically 
submitting  full  studies.  The  TSCA 
Electronic  HaSD  Reporting  Form  can  be 
used  to  provide  information 
electronically  on  ITC  voluntary 
submissions.  TSCA  section  8(d)  studies, 
FYI  submissions,  and  TSCA  section  8(e) 
studies.  VISP  is  described  in  the  ITC's 
41'"  Report  published  in  the  Federal 
Register  of  April  9,  1998  (63  FR  17658) 
(FRL-5773-5)  and  is  accessible  through 
the  world  wide  web  (http:// 
www.epa.gov/opptintr/itc/visp.htm  ). 
To  facilitate  the  implementation  of 
VISP,  the  ITC  developed  the  Voluntary 
Information  Submissions  Innovative 
Online  Network  (VISION).  VISION  is 
described  in  the  ITC's  42'"'  Report 
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published  in  the  Federal  Register  of 
August  7,  1998  (63  FR  42554)  (FRL- 
5797-8)  and  is  accessible  through  the 
world  wide  web  (http-.//www.epa.gov7 
opptintr/itc/vision.htm).  VISION 
includes  the  VISP  and  links  to  the  TSCA 
Electronic  HaSD  Reporting  Form  (http;/ 
/www.epa.gov/opptintr/.er/hasd.htm) 
including  revised  section  3.2  of  the 
TSCA  Electronic  HaSD  Reporting  Form 
to  provide  more  use  and  exposure 
information  (see  the  FTC's  46'*'  Report 
published  in  the  Federal  Register  of 
December  1,  2000  (65  FR  75552)  (FRL- 
6594-7)  for  details. 

The  ITC  requests  that  chemical 
producers,  importers,  processors,  and 
users  provide  information  electronically 
via  VISION  on  chemicals  for  which  the 
ITC  is  soliciting  voluntary  information. 
To  enhance  visibility,  the  ITC  will  be 
adding  all  chemicals  to  the  Priority 
Testing  List  for  which  it  is  soliciting 
voluntary  information.  If  the  ITC  does 
not  receive  voluntary  information 
submissions  to  meet  its  data  needs 
according  to  the  procedures  in  VISP,  the 
ITC  may  then  request  that  EPA 
promulgate  the  appropriate  TSCA 
sections  8(a)  and  8(d)  reporting  rules  to 
determine  if  there  are  unpublished  data 
to  meet  those  needs.  The  ITC  requests 
that  those  companies  responding  to  a 
TSCA  section  8(d)  HaSD  reporting  rule 
provide  data  by  using  the  TSCA 
Electronic  HaSD  Reporting  Form. 

D.  Coordinating  Information  Requests 

To  avoid  duplicate  reporting,  the  ITC 
carefully  coordinates  its  information 
solicitations  and  reporting  requirements 
with  other  national  and  international 
testing  programs,  e.g.,  the  National 
Toxicology  Program,  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  Screening 
Information  Data  Set  (SIDS)  Program, 
and  the  USEPA's  HPV  Challenge 
Program.  The  ITC  is  currently  focusing 
its  efforts  on  persistent  non-HPV 
chemicals  that  have  exposure  potential, 
but  few,  if  any,  publicly  available 
ecological  or  health  effects  data.  The 
ITC  is  working  with  the  USEPA's 
workgroups,  such  as  the  Persistent 
Bioaccumulative  Toxics  (PBT), 
Endocrine  Disruption,  and 
perfluoroctylsulfonate  chemicals 
workgroups  to  develop  data  that  will 
complement  the  objectives  of  those 
programs. 

E.  Requests  to  Promulgate  TSCA  Section 
8(a)  PAIR  and  Section  8(d)  HaSD 
Reporting  Rules 

The  ITC  has  not  received  any 
submissions  on  the  chloroalkenes, 
chlorinated  trihalomethyl  pyridines, 
trihaloethylidene  bisbenzenes. 


trifluralins  and 

trichlorophenyldihydropyrazols  in 
response  to  its  solicitation  for  use  .ind 
exposure  information  in  thf  ITCrs  45" 
Report.  Therefore,  the  ITC  is  a.sking  the 
EPA  to  promulgate  a  TSCA  section  8(a) 
PAIR  rule  for  the  3  chloroalkenes  added 
to  the  Priority  Testmg  List  in  the  ITC.  s 
47"'  Report  published  in  the  Federal 
Register  of  April  3.  2001  (66  FR  177681 
(FRL-6763-6)  and  5  chlorinated 
trihalomethyl  pyridines.  2 
trihaloethylidene  bisbenzenes.  3- 
chlorotrifluralin.  and  4 
trichlorophenyldihydropyrazols  added 
to  the  Priority  Testing  List  in  this  48"' 
ITC  Report,  the  PAIR  data  will  provide 
production  and  exposure  information 
and  aid  in  the  selection  of  chemicals  fur 
potential  TSCA  section  8(d)  Ha.SD 
reporting  rules. 

The  ITC  is  asking  the  USEFA  not  to 
promulgate  TSCA  section  8(d)  HaSD 
reporting  rules  for  the  alkylphenols  and 
alkylphenol  ethoxylates  that  were  added 
to  the  Priority  Testing  List  in  the  ITC's 
39'*'  Report  published  in  the  Federal 
Register  of  Februar\'  25,  1997  (62  FR 
8578)  (FRL-5580-9)  and  in  the  ITC's 
41'"  Report  because  of  a  need  to  further 
review  the  data.  The  TSCA  section  8(di 
HaSD  reporting  rule  for  methylal  that 
was  added  to  the  Priority  Testing  List  in 
the  ITC's  42"^  Report  is  no  longer 
needed  since  this  chemical  is  being 
removed  from  the  Priority  Testing  List  in 
this  Report  (see  Unit  IV  B  2.  of  this 
Report). 

At  this  time,  the  ITC  is  requesting  that 
EPA  not  promulgate  TSCA  section  8(d) 
HaSD  reporting  rules  for  the  5 
chlorinated  trihalomethyl  pyridines.  2 
trihaloethyhdene  bisbenzenes,  3- 
chlorotrifluralin.  and  4 
trichlorophenyldihydropyrazols  added 
to  the  Priority  Testing  List  in  this  ITC 
Report,  to  allow  producers,  importers, 
processors,  and  users  an  opportunity  to 
voluntarily  provide  the  requested 
information  (see  Unit  IV.  of  this  Report) 

After  review  of  the  information 
provided  in  the  TSCA  section  8(a)  PAIR 
rule  published  in  the  Federal  Register 
of  July  24,  2000  (65  FR  45535)  (FRL- 
6589^1),  the  ITC  is  requesting  that  the 
USEPA  promulgate  TSCA  section  8(d) 
HaSD  reporting  rules  for  3-ammo-5- 
mercapto-l,2,4-triazole  (CAS  No 
16691-43-3)  and  glycoluril  (CAS  No. 
496-46-8).  These  TSCA  section  8(d) 
HaSD  reporting  rules  will  require  the 
submission  of  pharmacokinetics, 
subchronic  toxicity,  immunotoxicity. 
genotoxicity,  carcinogenicity, 
reproductive  and  developmental  effects. 
and  ecological  effects  studies  The 
chemical  purity  of  3-amino-5-mercapto- 
1,2,4-triazole  and  glycoluril  in  these 
studies  should  exceed  90% 


III.  ITC's  Activities  During  this 
Reporting  Period  (NovemWr  2000  fn 
April  2001) 

In  Its  4n     ,iiul  46'*'  ITC  Reports,  the 
\T('.  disrvissed  its  strategies  to  screen 
and  evaluate  chemicals  for  persistence 
and  biocon(  entration  potential.  These 
strategies  axe  referred  to  as  Degradation 
Effects  Bio( oncentration  Information 
Testint;  ,Stra(f^;ies  (DEBITS)  DEBITS 
pr(j\  uies  d  means  to  prioritize  chemicals 
based  on  degradation,  ecological  or 
human  health  effects,  and 
hiiK  oncentratKjn  information.  In  its  45'*' 
IT( .  Rp[)ort,  the  ITC  added  several 
(hemic  als  to  its  web  site  to  solicit 
measured  bioconcentration  data  and  use 
and  exposure  information.  To  avoid 
duphtale  repurtint  requirements,  the 
ITC  IS  removing  the  ISEPAs  HPV 
Challenge  Program  chemicals  (http:// 
www  epa  gov.'opptintr/chemrtky 
hpvrhmlt  htm)  and  European  Union's 
HI^\'Cs  ( http ;//ecb. ei.jrc.it/ existing- 
chemicals'  I  from  its  web  site  In  its  46'*' 
ITC  Report,  the  ITC  initiated  efforts  to 
implement  DEBITS  by  focusing  its 
efforts  on  stnirtural  classes  of  chemicals 
from  a  suhset  of  42  moderate  production 
volume  (MPV)  chemicals  (production/ 
importation  volumes  between  100,000 
and  1 .000.000  pounds)  with  estimated 
or  measured  bioronrentration  factors 
iBCFs)  >  2!S0  and  about  70  structurally 
related  non-MPV  chemicals  (also  with 
BCFs  >  250)  In  its  4''"'  ITC  Report,  the 
ITC  added  more  of  these  chemicals  from 
Its  DEBITS  prioritization  to  its  Pnonty 
Testing  Lst  Other  chemical  groups 
such  as  nitro  musks,  polvcvclic  musks, 
and  tertiar%  butvl  peroxyl  chemicals 
were  reviewed  but  not  added  to  the 
Pnority  Testing  List 

During  this  reporting  penod  the  ITC 
continued  to  focus  its  efforts  on 
structural  classes  of  MPV  chemicals  by 
adding  5  chlorinated  trihalomethyl 
p\Tidines,  2  trihaloethvlidene 
bisbenzenes.  4 

tnchlorophenyldihvdropvTazols.  and  3- 
chlorotrifluralin  to  Us  Pnonty  Testing 
List  and  soliciting  volunlar,  health  and 
ecological  effects  information  for  these 
chemicals  under  the  ITC  s  \'ISP  The 
ITC  evaluated  several  chlorinated 
pyridines,  and  azo  bis  (alpha  nitnles) 
and  decided  not  to  add  them  to  the 
Pnontv  Testing  Lst  at  this  time. 

rv.  Revisions  to  the  TSCA  Section  4(e) 
Priority  Testing  List 

A   Chernuah  Added  to  the  Priority 

Testing  List 

1.  Chlonnotfd  trihalomethyl 
p\ridines — i   Rerummpndation.  Five 
non-HPV  chlorinated  trihalomethyl 
pvridines  are  being  added  to  the  Priority 
testing  List  to  obtain  information  on 
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uses,  exposures,  environmental  releases, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reproductive  and 
developmental  effects,  carcinogenicity, 
and  ecological  effects  as  well  as  the 
percent  by  weight  of  any  of  the  5 
unreacted  chlorinated  trihalomethyl 


pyridines  in  formulated  products.  The  5 
non-HPV  chlorinated  trihalomethyl 
pyridines  are  ,3,5-dichloro-2- 
(tnchloromethvDpvridine  (CAS  No. 
1128-16-1),  2.3.4. 5-tetrachloro-6- 
(trichloromethvl)pvridine  (CAS  No. 
1134-04-9).  3,4,5-trichloro-2- 


(trichloromethyljpyridine  (CAS  No. 
1201-3Q-5),  2,'6-dichloro-3- 
(trichloromethyl)pyridine  (CAS  No. 
55366-30-8),  and  2.3-dich]oro-5- 
(trichloromethyl)pyridine  (CAS  No, 
69045-84-7),  See  Table  2  below. 


Table  2.— Chlorinated  Trihalomethyl  Pyridines  Identified  by  DEBITS 


CAS  No 


Chlonnated  tnhalomethyl  pyridine 


HPV 


BCF 


Fish  LCm) 


00112&-16-1 
001134-04-9 
001 201 -30-5 
001817-13-6 
001929-82-4 
055366-30-8 
069045-78-9 
069045-83-6 
069045-34-7 


3,5-Dichloro-2-(tnchloromethyl)pyridine  

2.3.4  5-Tetrachloro-6-(tnchloromethyi)pyridlne 

3.4.5-Tnctiloro-2-(tnchloromethyl)pyndine  

3.6-Dichloro-2-(tnchloromethyi)pyndine  

2-Chloro-6-(trJchloromethyl)pyndine      

2.6-Dichloro-3-(tnchloromethyl)pyridine  

2-Chloro-5-(tncrtloromethyr)pyndine      

2. 3-Dichloro-5-(tnchloromethyl (pyridine  

2.3-Dictiloro-5-(tnfluoromettiyl)pyndine  


No  . 
No  . 
No  . 
Yes 
Yes 
No  . 
Yes 
Yes 
No  . 


238  .. 
2343 
747  .. 
238  .. 
84  .... 
238.. 
76  .... 
238.. 
45  .  . 


3.5 
0.1 
2.7 
3.5 
9.3 
3.1 
7.6 
3.2 
12.2 


ii.  Rationale  for  recommendation.  The 
5  non-HPV  chlorinated  tnhaJomethyl 
pyridines  are  predicted  to  persist  in  the 
environment.  They  present  suspicions 
of  toxicity  based  on  fish  LC^,,  values  and 
mutagenicity  based  on  data  from 
structurally  related  compounds.  Several 
of  these  non-HPV  chlorinated 
trihalomethyl  pyridines  are  produced, 
imported  in  substantial  amounts 
(>100,000  pounds)  and  have  potential  to 
bioconcentrate, 

iii.  Supporting  information.  The  FTC 
used  DEBITS  to  identify  9  chlorinated 
trihalomethyl  pyridines  (Table  2  of  this 
unit).  Four  of  these  chlorinated 
trihalomethyl  pyridines  are  in  the 
USEPA's  HPV  Challenge  Program, 
including  the  registered  pesticide, 
nitrapyrin  (CAS  No.  1929-82-4).  The 
ITC  is  not  soliciting  information  on  the 
HPV  chemicals  but  did  review  the 
available  toxicity  and  ecological  effects 
information  on  these  compounds  to 
better  evaluate  the  data  needs  for  the 
non-HPV  chlorinated  trihalomethyl 
pyridines. 

The  trichloro-  and  tetrachloro 
trichloromethyl  pyridines  have 
estimated  bioconcentration  factors 
(BCFs)  >  250  while  2  of  3  dichloro 
trichloromethyl  pyridines  have 
estimated  BCFs  very  close  to  this 
threshold  (i.e.,  BCFs  of  238).  All  five 
chloro  trihalomethyl  pyridines  have  fish 
LCso  values  about  10  milligram/Liter 
(mg/L)  or  less,  indicating  that  they  have 
potential  to  cause  acute  effects  in  fish 
The  fish  LCvi  values  are  based  on 
measured  or  estimated  values  for 
fathead  minnows.  The  predicted  mode 
of  toxic  action  (based  on  fathead 
minnow  models  described  by  Russom  et 
al.,  1997)  for  4  of  5  chlorinated 
trihalomethyl  pyridines  is  narcosis.  The 
tetrachloro  trichloromethyl  pyridine 


(CAS  No.  1134-04-9)  with  the  lowest 
fish  LC^i  value  and  highest  BCF  is 
predicted  to  have  a  mode  of  toxic  action 
based  on  uncoupling  of  oxidative 
phosphorylation. 

There  were  no  bealth  effects  data 
available  for  the  5  chlorinated 
trihalomethyl  pyridines  being  added  to 
the  Priority  Testing  List.  However,  there 
were  some  available  health  effects  data 
for  the  two  HPV  monochloro  substituted 
trichloromethyl  pyridines  (CAS  Nos. 
1929-82^  and  69045-78-9)  and  a  HPV 
dichloro  trichloromethyl  pyridine  (CAS 
No   69045-83-6). 

Subchronic  and  mutagenicity  data 
were  available  for  2-chloro-5- 
(trichloromethyl)pyridine  (CAS  No. 
69045-78-9).  Mice  exposed  to  10  parts 
per  million  (ppm)  of  2-chloro-5- 
(trichloromethyl)pyridine  died  after  4 
days  Histologic  examination  of  these 
animals  revealed  hepatic  necrosis  and 
vacuolization.  No  treatment  related 
effects  were  observed  at  0.  0.1.  or  1.0 
ppm  exposure  levels  (Dow  Chemical 
Co..  1991)  In  a  dermal  irritation  study 
with  rats,  a  dose  of  500  mg/(kilogram) 
kg/ day  [for  21  days  (18  hours  per  day)] 
2-chloro-5-(tnchloromethyl)pyridine 
produced  a  well-defined  systemic  toxic 
response  characterized  by  hepatic 
necrosis  and  a  disturbance  of  lipid 
metabolism.  As  a  result  of  topical 
irritation  among  the  rats  in  the  100  mg/ 
kg/day  group,  the  no-observed-adverse- 
effect-level  (NOAEL)  was  20  mg/kg/day 
(Hazelton  Laboratories,  1992).  In  a 
number  of  mutagenicity  test  systems.  2- 
chloro-5-  (trichloromethyllpyridine  was 
found  to  be  mutagenic  (Confidential, 
1984a;  Confidential  1984b;  and 
Confidential  1984c) 

Subchronic  data  were  available  for 
2.3-dichloro-5-(trichloromethyl)pyridine 
[CAS  No.  69045-83-6).  Degenerative 


lesions  occurred  in  the  nasal  turbinates 
of  rats  and  mice  exposed  to  0.5  pptn  2,3- 
dichloro-5-(trichloromethyl)pyridine  for 
2  weeks  (Confidential,  1986). 

Numerous  health  effects  data  were 
available  for  2-chloro-6- 
(trichloromethvl)pyridine  or  nitrapvrin 
(CAS  No.  1929-82-4).  Nitrapyrin  was 
well  absorbed  by  dogs  when 
administered  using  the  oral  route 
(Redemann  et  al.,  1966).  Oral 
administration  of  nitrapyrin  at  doses  of 
30  to  50  mg/kg/day  and  greater  in 
pregnant  rats  and  rabbits  caused 
maternal  and  fetal  toxicity  (Berdasco  et 
al.,  1988).  Nitrapyrin  is  also  reported  to 
be  mutagenic  in  the  reverse  mutation 
assay  in  Salmonella  typbimurium  under 
most  conditions  (Zeiger  et  al.,  1988). 
Hepatotoxicity  occurred  in  rats  dermal  ly 
exposed  to  500  mg/kg/day  of  2-chloro- 
5-  (trichloromethyl )-pyridine  for  3 
weeks  (Hazelton  Laboratory,  1992). 

iv.  Information  needs.  For  the  5  non- 
HPV  chlorinated  trihalomethyl 
pyridines  in  Table  2  of  this  unit,  the  ITC 
needs: 

a.  Use  information,  including 
percentages  of  production  or 
importation  that  are  associated  with 
different  uses; 

b.  Identification  of  the  chlorinated 
trihalomethyl  pyridines  that  are 
intermediates  and  the  final  products  in 
which  they  are  contained; 

c.  Weight  percent  of  chlorinated 
trihalomethyl  pyridines  in  commercial 
formulated  products;  and 

d.  Pharmacokinetics,  subchronic 
toxicity,  mutagenicity,  reproductive  and 
developmental  effects,  carcinogenicity, 
and  ecological  effects  data. 

2.  Trihaloethylidene  bisbenzenes — i. 
Recommendation.  Two  non-HPV 
trihaloethylidene  bisbenzenes  are  being 
added  to  the  Priority  Testing  List  to 
obtain  information  on  uses,  exposures. 
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environmental  releases, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reproductive  and 
developmental  effects,  carcinogenicity, 


and  ecological  effects.  The  2  non-HPV 
trihaloethylidene  bisbenzenes  are 
hexafluoroisopropylidenebis  (4- 
hydroxybenzene)  and  benzene.  1  .T 


{2.2.2-trichlor()ethvlidene)bis-  See 

Table  3  helnw 


Table  3.— Trihaloethylidene  Bisbenzenes  Identified  by  DEBITS 


CAS  No. 


Tnhaloethylidene  bisbenzene 


000072-43-5  Methoxychlor  (2.2-bis(p-metho)(yphenyl)-1.1,l-tnchloroethane) 

001478-61-1  I  Hexafluoroisopropylidenebis  (4-hydroxybenzene)  

002971-22-4   !  Benzene.  1,1  -(2.2.2-tnchloroethylidene)bis-       


ii.  Rationale  for  recommendation.  The 
2  non-HPV  trihaloethylidene 
bisbenzenes  have  been  produced/ 
imported  in  substantial  amounts 
(>1 00.000  pounds)  and  are  predicted  to 
persist  and  bioconcentrate  in  the 
environment.  Benzene.  1, 1 '-(2,2,2- 
trichloroethylidene)bis-  (CAS  No.  2971- 
22-4)  is  structurally  related  to  the 
insecticide  methoxychlor,  which  has 
estrogenic  activity  and  has  been  shown 
to  alter  hormone  levels,  decrease 
fertility,  damage  reproductive  organs, 
and  retard  reproductive  development  in 
experimental  animals. 

iii.  Supporting  information.  The  ITC 
used  DEBITS  to  identify  3 
trihaloethylidene  bisbenzenes  (Table  3 
of  this  unit).  All  are  MPV  chemicals  that 
have  estimated  BCFs  well  over  250 
(Table  3  of  this  unit).  One  of  the 
trihaloethylidene  bisbenzenes  is  the 
well  studied  insecticide,  methoxychlor 
(CAS  No.  72-43-5),  that  is  not  being 
added  to  the  Priority  Testing  List  but 
which  is  currently  regulated  by  a 
number  of  international,  Federal,  and 
State  agencies  because  of  its  potential  to 
cause  adverse  effects  in  humans. 
Methoxychlor  is  included  in  the 
USEPA's  Toxics  Release  Inventory  (TRI) 
PBT  rule  published  in  the  Federal 
Register  of  November  4,  1999  (64  FR 
60194)  (FRL-6097-7)  and  is  a  candidate 
for  regulatory  action  under  the  USEPAs 
PBT  Initiative.  The  Agency  for  Toxic 
Substances  and  Disease  Registry- 
(ATSDR)  has  recently  completed  a 
Toxicological  Profile  for  methoxychlor 
which  summarizes  available  health 
effects  data  (ATSDR,  2000).  Among  the 
effects  that  are  relevant  to  predicting  the 
effects  of  hexafluoroisopropylidenebis 
(4-hydroxybenzene)  and  benzene,  1,1- 
(2,2,2-trichloroethylidene)bis-  are  those 
related  to  alteration  of  hormone  levels, 
including  increasing  levels  of  prolactin, 
follicle  stimulating  hormone  (FSH),  and 
thyroid  stimulating  hormone  (TSH)  in 
the  pituitary  of  male  rats  (Goldman  et  al. 
1986;  Gray  et  al.  1989).  In  addition  to 
the  ATSDR  Toxicological  Profile  that 
summarizes  the  health  effects  of 
methoxychlor,  a  Pesticide  Information 


Profile  that  summarizes  the  ecological 
effects  of  methoxychlor  is  available  on 
the  web  (hftp://ace. orst.edu/cgi-bin/mfs 
01/pips/methoxyc  htm)  Mptho.xyc;hl(ir 
is  slightly  toxic  to  bird  species,  with 
reported  acute  oral  LDs,,  values  of 
greater  than  2,000  mg/kg  in  the  mallard 
duck,  sharp-tailed  grouse,  and 
California  quail  (Hudson  el  al.,  1984)   In 
contrast,  methoxychlor  is  highly  toxic  to 
fish:  96-hour  LDm,  values  for  the 
technical  grade  90%  pure  chemical  are 
less  than  20  ug/L  for  cutthroat  trout, 
atlantic  salmon,  brook  trout,  lake  trout, 
northern  pike,  and  large  mouth  bass 
(Johnson  and  Finley.  1980) 

There  are  some  health  effects  data  for 
hexafluoroisopropylidenebis(4- 
hydroxybenzene)  and  benzene,  1.1  - 
(2,2,2-trichloroethylidene)bis-.  In  an  in 
vitro  study  evaluating  endocrine 
disruption. 

hexafluoroisopropylidenebis(4- 
hydroxybenzene)  was  found  to  be 
estrogenic  in  MCF-7  cells,  promoting 
cell  proliferation  and  increasing  protein 
synthesis  (Olea-Serrano.  1998:  Perez  et 
ai.,  1998).  Benzene,  l,r-(2.2.2- 
trichloroethylidene)bis-  had  estrogenic 
activity  at  doses  as  low  as  1  mg/rat 
(Bitman  and  Cecil,  1970)  No  other 
health  or  ecological  effect  studies  were 
available  for  these  two  trihaloethylidene 
bisbenzenes. 

iv.  Information  needs.  The  ITC  needs 
information  on  uses,  exposures, 
environmental  releases, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reproductive  and 
developmental  effects,  carcinogenicity, 
and  ecological  effects. 

3.  3-Chlorotriflura!in — i 
Recommendation.  3-Chlorotrifluralin 
(CAS  No.  29091-20-1)  is  being  added  to 
the  Priority  Testing  List  to  obtain 
information  on  uses,  exposures, 
environmental  releases, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reproductive  and 
developmental  effects,  carcinogenicity, 
and  ecological  effects. 

ii.  Rationale  for  Recommendation  3- 
Chlorotrifluralin  is  a  non-HPV  chemical 
that  has  been  produced/imported  in 


.sub.stantial  dnmunts  i-'luO.UOO  pounds) 
and  is  predicted  to  persist  and 
bioconcentrate  in  the  environment.  It  is 
a  chlorinated  analog  of  the  herbicide, 
trifluralin  (CAS  No.  1582-09-8). 
Trifluralin  causes  adverse  effects  in 
expenmf  nial  animals  and  is  considered 
to  he  a  possible  human  carcinogen  by 
the  USEPA.  3-C;h]onjtnfluralin  has 
limited  toxicity  data  even  though  its 
potential  tn  persist  and  bioconcentrate 
in  the  em  ironniHjit  may  be  greater  than 
trifluralin 

lii.  Supporting  Information.  3- 
Chlorotnfluralin  meets  the  DEBITS 
criteria  and  has  an  estimated  BCF  of 
7.700.  There  are  no  available  subchronic 
toxicity  studies  or  ecological  effects  data 
on  this  compound  The  LDs,,  in  mice 
was  determined  to  be  2.744  mg/kg 
(Industna!  Bio-Test  laboratories.  1992). 
The  stnicturallv  related  trifluralin 
caused  adverse  liver  and  kidney  effects 
in  rodents  and  dogs  as  a  result  of 
subchronic  and  chronic  feeding  studies. 
Trifluralin  induced  urinar\'  tract  tumors 
(renal  pelvis  carcinomas  and  urinar\' 
bladder  papillomas)  and  thvroid  tumors 
(adenomas/carf;inomas  combined!  in 
one  animal  spef:ies  'Fisher  AAA  rats;  m 
one  study  (USEPA  2000)  Trifluralin  is 
included  in  the  I  SEPAs  TRI  PBT  rule 
and  is  a  candidat<'  fur  reculalory  action 
under  the  r.SKI'.-\  s  I'HT  Pmeram. 

IV  Information  Needs.  Tht  ri'(   ii'^eds 
information  on  uses,  exposures, 
environmental  releases, 
pharmacokinetics,  subchronic  toxicity, 
mutagenicity,  reprodui  ti\>  and 
developmental  effei  ts   i  nu  liiogenicity, 
and  ecological  effects. 

4    Tnrhloropfienyldihydropymzols — 
1  Recommendation  Four 
trichlorophenyldihydropyrazols  are 
being  added  to  the  Priority  Testing  List 
to  obtain  information  on  uses, 
exposures,  environmental  releases, 
pharmacokinetics  subfhronic  toxicity. 
mutagenicit\\  reproductive  and 
developmental  effei  is  i  arr  inogenicity. 
and  ecological  effett.s  i'lable  4  of  this 
unit) 
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Table  4.— Trichlorophenyldihydropyrazols  Identified  by  DEBITS 

CAS  No  Tnchlorophenyldihydropyrazoi 

030707-68-7    3H-Pyrazol-3-one   5-[(2-chloro-5-nitrophenyl)aminol-2  4-cllhydro-2-(2,4.6-tnchlorophenyl)-  2230 

040567-18-6    [  Benzamide   3-amino-/V-(4  5-dihydro-5-oxo-l-(2,4  6-tnchlorophenyH-1H-pyra2ol-3-yl]-  92 

053411-33-9  ' I  3H-Pyra20l-3-one   5-i(5-amino-2-chlorophenyl)amino]-2.4-dlhydro-2-(2,4.6-trichlorophenyl)- 44 

063134-25-8  ■  Benzamide    /V-[4  5-dihydro-5-oxo-1-(2,4  6-trichlorophenyl)-1H-pyrazol-3-yl]-3-nitro-  338 


BCF 


ii.  Rationale  for  rpcommendation  Thp  environmt'ntdl  releases.  i.  No  domestic  production  or 

4  trichiorophenyldihvdropyrazols  are  pharnidfokinftus,  •^uht  hrnnic  toxicity.  importation  volumes  were  reported  to 

predicted  to  persist  m  the  environmpnt  mutdgenicity,  reproductive  and  the  USEPA  in  response  to  1986,  1990. 

Two  of  these  developmental  effects,  carcinogenicity.  1994,  and  1998  lURs  (indicating  that 

trichlorophenvldihvdropvrazols  (CAS  and  ecological  effects.  volumes  were  less  than  10,000  pounds 

Nos.  30707-68-7  and  63134-25-8)  are  ,  ,    ^  ,^  ,     r^        .  per  site  in  1985.  1989.  1993.  and  1997) 

produced/imported  m  substantial  ^  Chem.cah  Removed  From  the  Pnonty  ^^^ 

amounts  (>100.000  pounds)  and  have  Testmg  Ust  ,.   ^^  ^^^^^^.^  production  or 

potential  to  bioconcentrate  ,,   Alkviphenols  and  alkvlpbenol  importation  volumes  were  reported  to 

111.  ^^PP''^;;;^''!^;'^^^^^^^^  etboxvlates.  In  this  Report',  the  ITC  is  the  USEPA  in  response  to  the  PAIR  rule 
the  four  trichiorophenvlaih\drop\razol>              -.      ^^    ,,    i   u       i        j  n-  l   j  ■    .u    r  j      i  n     •  4       t 

have  estimated  BCFs  >250  (table  4  of  removing  22  alkvlphenols  and  published  in  the  Federal  Register  of 

this  unit).  The  other  two  chemicals  are  alkvlphennl  ethoxvlates  that  were  added  July  5.  2000  (65  PR  41371)  (  FRL-6589- 

structurallv  related  but  are  predicted  to  '«  the  Priority  Testing  Ust  in  the  ITC  s  i)  (indicating  that  volumes  were  less 

have  lower  bioconcentration  potential  ^1  ■  Report  published  in  the  Federal  than  1,000  pounds  per  site  in  1999), 

There  are  no  available  health  or  Register  of  April  9.  1998  (63  PR  17658)  j^^  ^2  alkvlphenols  and  alkvlphenol 

ecological  effects  studies  for  anv  of  the  (  FRL-5773-5).  The  22  alkylphenols  and  gt^oxylates  being  removed  from  the 

tnchlorophenvldihvdropvrazols  alkvlphenol  ethoxvlates  are  being  Prjoritv  Testmg  Ust  are  listed  in  Table 

iv.  Information  needs.  The  ITC  needs  removed  from  the  Priority  Testing  Ust  ^  ^^  ^^.^^  ^^^^ 

information  on  uses,  exposures.  because: 

Table  5.—  Alkylphenols  and  Alkvlphenol  Ethoxylates  Being  Removed  From  the  Priority  Testing  List 

CAS  No  Chemical 

000136-81-2  Ptienol  2-penryl- 

002446-69-7  Phenol,  4-hexyi- 

002589-78-8  Phenol.  4-hexadecyi- 

003279-27-4  Phenol.  2-(l  l-dimethylpropyl)- 

009004-87-9  Poty(oxy-1 .2-ethanediyl),  n-dso  cx;tylphenyl)-w-hydroxy- 

0O9O63-89-2  Po)y(oxy-1.2-ethanediyt)  n-  ioctylphenyl)-o>hydroxy- 

025401-86-9  Phenol  2hexadecyl 

02573S-67-5  Phenol  4-sec-pentyl- 

026401-47-8  Poty(0)cy-l  2-ethanediyl)  a-(4-dodecytphenyl)-(i>hydro)cy- 

026401-74-1  Phenol  2-sec-pentyi- 

027157-66-0 Phenol,  decyl- 

059911-95-4  !  Poty(oxy-l.2-ethanediyl)  u(4-hexadecylphenyl)-a>-hydroxv- 

061723-87-3 Poly(oxy-1  2-ethanediyl),  a-(tndecy(phenyl)-(o-hydroxy- 

068081-86-7  Phenol,  nonyl  denvs 

068784-24-7  Phenol.  CI 8-30-alky1  denvs 

068891-67-8 Phenol,  polypropene  denvs 

068954-70-1  Ptienol.  polyethylene  denvs 

070682-80-3 Phenol,  tetradecyl 

071902-25-5  Phenol,  octenytated 

084606-25-4  Phenol   1  methythexyl  denvs 

091672-41-2 Phenol.  2-nonyl-  branched 

112375-89-0 Phenol.  poly(2  4  4-tnmethylpentene)  denvs 


2.  Methylal.  Methylal  (CAS  No  109- 
87-5)  was  added  to  the  Priority  Testing 
Ust  in  the  ITC's  42"'^  Report  and 
recommended  for  information  reporting 
to  meet  U.S.  Government  data  needs.  In 
response  to  that  recommendation,  the 
USEPA  added  methylal  to  the  PAIR  rule 
published  in  the  Federal  Register  of 
July  24.  2000  (65  FR  45535)  (FRL-6589- 
1).  The  ITC  reviewed  the  data  submitted 
in  response  to  the  PAIR  rule.  These  data 
indicated  that  in  1999,  10,000  to 


500.000  pounds  of  methylal  were 
produced  under  controlled  release  and 
enclosed  conditions,  involving  <10  and 
10-100  workers,  respectively. 
Methvlal's  manufacture  was  associated 
with  industrial  products.  The  ITC  is 
removing  methylal  from  the  Priority 
Testing  Ust  because  it  is  being 
sponsored  for  testing  under  the 
IJSEPA's  HPV  Challenge  Program.  Test 
plans  and  data  developed  under  the 
challenge  program  may  be  reviewed  to 


determine  if  they  meet  the  needs  of  the 
US,  Government, 

3.  Ethyl  silicate.  Ethyl  silicate  (CAS 
No,  78-10-4)  was  also  added  to  the 
Priority  Testing  Ust  in  the  ITC's  42"^ 
Report  and  reconunended  for 
information  reporting  to  meet  U.S, 
Government  data  needs.  In  response  to 
that  recommendation,  the  USEPA  added 
ethyl  silicate  to  the  PAIR  rule  published 
in  the  Federal  Register  of  July  24,  2000 
(65  FR  45535)  (FRL-6589-1)  and  the 
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ITC  received  voluntary  use  and  toxicity 
data  from  the  Silicones  Environmental 
Health  and  Safety  Council  (SEHSC). 
Data  submitted  in  response  to  the  PAIR 
rule  indicated  that  in  1999.  10.000  to 
500,000  pounds  of  ethyl  silicate  were 
produced  under  enclosed  conditions, 
that  10-100  workers  were  involved  in 
the  production  of  ethyl  silicate  under 
those  conditions  and  that  ethyl  silicate's 
manufacture  and  customer  uses  were 
associated  with  industrial  products. 
SEHSC's  voluntary  submissions 
confirmed  that  ethyl  silicate  is  used  as 
an  industrial,  not  consumer  chemical 
Toxicity  data  voluntarily  submitted  by 
SEHSC  indicated  that: 

i.  Ethyl  silicate's  rat  oral  LDm)  was 
5,920  mg/kg  (Smyth  et  al.,  1949); 

ii.  No  deaths  occurred  when  rats, 
mice,  guinea  pigs,  and  rabbits  were 
exposed  to  50  and  88  ppm  ethyl  silicate 
for  90  days  and  the  only  significant 
observation  was  a  depression  in  kidney 
weights  in  the  mice  exposed  to  88  ppm 
ethyl  silicate  (Pozzani  and  Carpenter, 
1951); 

iii.  The  mutagenic  potential  of  ethyl 
silicate  was  evaluated  using  the  Chinese 
Hamster  Ovary  (CHO),  Sister  Chromatid 
Exchange  (SCE),  and  Unscheduled  DNA 
Synthesis  (UDS)  assays;  the  only 
significant  mutagenic  effect  was  seen  in 
the  UDS  assay  (Slesinski  et  al..  1981). 
The  ITC  is  removing  ethyl  silicate  from 
the  Priority  Testing  List  because  it  is 
being  sponsored  for  testing  under  the 
USEPA's  HPV  Challenge  Program.  Test 
plans  and  data  developed  under  the 
challenge  program  may  be  review'ed  to 
determine  if  they  meet  the  needs  of  the 
U.S.  Government. 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13227  of  October  2,  2001 

President's   Commission   on    Excellence   in    Special    Fducation 


B\    the   authority   vested    in   me   d.s   I'lesnicnt    li\    the  Constitution  and  the 
laws    of  the   I'nited    States    of    .^ivipik  ,i,    it    i^    tiert^hv   ordered   as   follows: 

Section  1.  Policv.  The  education  of  hI!  .  tuldrtMi  i«-^„r(il.'-s  of  background 
or  disability,  while  chieflx  a  State  diid  lota!  r»'s[M  in^-ilniit  \ .  must  always 
be  a  national  priority.  One  (,if  the  most  inipnrtcir.i  tioais  ut  !ii\  .\ii ministration 
is  to  support  States  and  local  communities  \i.  i  n-ating  and  maintaining 
a  system  of  public  education  where  no  child  i--  \^-U  l)t>hind  rnfortunately, 
among  those  at  greatest  risk  of  being  left  behind  are  (  Inldrer,  wJti  liis.itniities. 
The  Individuals  with  Disabilities  Education  Act  {lDK.-\)  is  „  i  niiln^.-jk  Matute 
that  asserts  the  rights  of  all  children  with  disabilities  to  „  i't-c  ,i[)iir(.priate 
public  education.  My  Administration  strongly  supports  thf  jKiuipips  em- 
bodied in  the  IDEA  and  the  goal  of  providing  special  edn(ati(,ai  and  related 
services  to  children  with  disabilities  so  that  they  (.an  mr^^\  high  academic 
standards  and  participate  fully  in  American  societ\  It  is  imperative  that 
special  education  operate  as  an  integral  part  of  a  system  that  expects  high 
achievement  of  all  children,  rather  than  as  a  means  of  avoiding  accountabilit\ 
for  children  who  are  more  challenging  to  educate  or  who  have  fallen  behuui 

Sec.  2.  Establishment.  There  is  established  a  President  s  Commission  (,ri 
Excellence  in  Special  Education  (the  "Commission")  The  Commission  shal; 
be  composed  of  not  more  than  19  members  to  be  appointed  by  the  President 
from  the  public  and  private  sectors,  as  well  as  up  to  5  ex  officio  members 
from  the  Departments  of  Education  and  Health  and  Human  Services  The 
members  may  include  current  and  former  Federal,  State,  and  local  govern 
ment  officials,  recognized  special  education  experts,  special  and  genera! 
education  finance  experts,  education  researchers,  educational  practitioners 
parents  of  children  or  young  adults  with  disabilities,  persons  with  disabilities 
and  others  with  special  experience  and  expertise  in  the  education  of  children 
with  disabilities.  The  President  shall  designate  a  Chairperson  from  among 
the  members  of  the  Commission.  The  Secretary  of  Education  shall  select 
an  Executive  Director  for  the  Commission. 

Sec.  3.  Duties  and  Commission  Report,  (a)  The  Commission  shall  collett 
information  and  study  issues  related  to  Federal,  State,  and  local  specaal 
education  programs  with  the  goal  of  recommending  policies  for  improving 
the  educational  performance  of  students  with  disabilities  In  furtherance 
of  its  duties,  the  Commission  shall  invite  experts  and  members  of  the  public 
to  provide  information  and  guidance. 

(b)  Not  later  than  April  30,  2002,  the  Commission  shall  prepare  and 
submit  a  report  to  the  President  outlining  its  findings  and  recommendations 
The  report  shall  include,  but  need  not  belimited  to: 

(1)  An  examination  of  available  research  and  information  on  the  effectiv  e 
ness  and  cost  of  special  education  and  the  appropriate  role  of  the  Federal 
Government  in  special  education  programming  and  funding.  The  examination 
shall  include  an  analysis  of  the  bctors  that  have  contributed  to  the  growth 
in  costs  of  special  education  since  the  enactment  of  the  Education  for 
All  Handicapped  Children  Act  (a  predecessor  of  IDEA): 

(2)  Reconunendations  regarding  how  Federal  resources  can  best  be  used 
to  improve  educational  results  for  students  with  disabilities: 

(3)  A  recommended  special  education  research  agenda: 
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(4)  An  analysis  of  the  impact  of  providing  appropriate  early  intervention 
in  reading  instruction  on  the  referral  and  identification  of  children  for  special 

pducation; 

15)  An  anaKsis  of  the  effect  of  special  education  funding  on  decisions 
to  serve,  plate,  or  refer  children  for  special  education  services  and  rec- 
ommendations for  alternative  funding  formulae  that  might  distribute  funds 
to  achieve  better  results  and  eliminate  any  current  incentives  that  undermine 
the  goals  of  ensuring  that  children  with  disabilities  receive  a  high-quality 
education: 

(6)  An  analvsis  of.  ami  recommendations  regarding,  how  the  Federal  Gov- 
ernment can  help  States  and  local  education  agencies  provide  a  high-quality 
education  to  students  with  disabilities,  including  the  recruitment  and  reten- 
tion of  qualified  personnel  and  the  inclusion  of  children  with  disabilities 
in  performance  and  accountability  systems; 

(7)  An  analysis  of  the  impact  of  Federal  and  State  statutory,  regulatory, 
and  administrative  requirements  on  the  cost  and  effectiveness  of  special 
education  services,  and  how  these  requirements  support  or  hinder  the  edu- 
cational achievement  of  students  with  disabilities; 

(8)  An  assessment  of  how  differences  in  local  educational  agency  size, 
location,  demographics,  and  wealth,  and  in  State  law  and  practice  affect 
which  children  are  referred  to  special  education,  and  the  cost  of  special 

education,  and 

(9)  A  review  of  the  experiences  of  State  and  local  governments  in  financing 
special  education,  and  an  analysis  of  whether  changes  to  the  Federal  "supple- 
ment not  supplant"  and  "maintenance  of  effort"  requirements  are  appro- 
priate. 

Sec.  4.  Administration.  (Compensation,  and  Termination. 

(a)  The  Department  of  Education  shall,  to  the  extent  permitted  by  law, 
provide  administrative  support  and  funding  for  the  Commission.  In  addition, 
appropriate  Federal  agencies  may  designate  staff  to  assist  with  the  work 
of  the  Commission  To  the  extent  permitted  by  law.  Federal  Government 
employees  mav  be  detailed  to  the  Commission  without  reimbursement  to 
the  Federal  agency. 

(b)  Members  of  the  Commission  shall  serve  without  compensation  but, 
while  engaged  in  the  work  of  the  Commission,  members  appointed  from 
among  private  citizens  of  the  United  States  shall  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons 
serving  intermittently  in  the  government  service  (5  U.S.C.  5701-5707).  to 
the  pxtent  funds  are  available  for  such  purposes. 

(c)  The  functions  of  the  President  under  the  Federal  Advisory  Committee 
Act  that  are  applicable  to  the  Commission,  except  that  of  reporting  to  the 
Congress,  shall  be  performed  by  the  Department  of  Education  in  accordance 
with  the  guidelines  that  have  been  issued  by  the  Administrator  of  General 

Services. 

(d)  The  Chairperson  may  from  time  to  time  prescribe  such  rules,  proce- 
dures, and  policies  relating  to  the  activities  of  the  Commission  as  are  not 
inconsistent  with  law  or  with  the  provisions  of  this  order. 
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(e)   The   Commission    shall    ferniinHte    -lO    ti,,\v    ,ifip 
report,  unless  extended  b\  the  Preside;:! 


its  final 


(^ 


THE  WHITE  HOUSE. 

October  2.  2001 
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RULES  GOING  INTO 
EFFECT  OCTOBER  5, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation,  vanous 
States: 

Michigan:  published  8-6-01 
Missoun:  published  8-6-01 
Pennsylvania:  published  8-6- 
01 

Air  quality  planning  purposes: 
designation  of  areas 
California,  published  8-6-01 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update:  published  8-6- 
01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 
Compensation  Program  Act: 
implementation: 
Radiation  dose 

reconstruction  methods: 

published  10-5-01 

INTERIOR  DEPARTMENT 

Permanent  program  and 
atjandoned  mine  land 
reclamation  plan 
submissions 
Maryland:  published  10-5-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Rolls-Royce  Corp  : 
published  8-31-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Cranbemes  grown  in — 
Massachusetts  et  al : 
comments  due  by  10-9- 
01;  published  9-21-01 

Dairy  products: 
Dairy  plants  approved  for 
USDA  inspection  and 
grading  service;  general 
specifications;  comments 
due  by  10-12-01; 
published  8-13-01 


AGRICULTURE 
DEPARTMENT 

Fresh  pnjnes  grown  in — 
Washington  and  Oregon, 
comments  due  by  10-12- 
01;  published  8-13-01 

AGRICULTURE 
DEPARTMENT 

Oranges,  grapefruit, 
tangennes,  and  tangelos 
grown  in  Florida:  comments 
due  by  10-9-01:  published 
9-26-01;  comments  due  by 
10-9-01.  published  9-26-01 

AGRICULTURE 
DEPARTMENT 

Food  lat>eling: 
United  States  cattle  and 
United  States  fresh  beef 
products:  definitions 
labeling  requirements 
comments  due  by  10-9- 
01;  published  8-7-01 

Meat  and  poultry  inspection 
Slovakia,  addition  to  list  of 
countnes  eligible  to  export 
meat  and  meat  products 
to  US.;  comments  due  by 
10-12-01:  published  8-13- 
01 

COMMERCE  DEPARTMENT 

Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Soulhem  resident  killer 
whales:  comments  due 
by  10-12-01,  published 
8-13-01 
Fishery  conservation  and 
management 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salmon 
comments  due  by  10- 
12-01,  published  9-27- 
01 

DEFENSE  DEPARTMENT 

Pnvacy  Act.  implementation: 
comments  due  by  10-9-01; 
published  8-9-01.  comments 
due  by  10-9-01.  published 
8-9-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Trademarks  tor  government 
products:  comments  due 
by  10-9-01:  published  8  9 
01 
Pnvacy  Act.  implementation 

Natipnal  Imagery  and 
Mapping  Agency: 
comments  due  by  10-9- 
01:  published  8-9-01 

ENERGY  DEPARTMENT 

Physicians  panel 
determinations  on  worker 
requests  for  assistance  in 


filing  tor  State  worKers 
compensation  benefits 
guidelines,  comments  due 
by  10-9-01    published  9-7- 
01    comments  due  b>   i0-9 
01    published  9-7-01 

ENERGY  DEPARTMENT 

Consumer  products  and 
commercial  and  industrial 
equipment    energy 
conservation  program 
meeting    comments  due  bv 
10-11-01,  published  8-28-01 
comments  due  by  l0-ii-0l 
published  8-28-01 
Consumer  products,  energy 
consePw'ation  program 
Energy  conservation 
standards- 
Central  air  condtioners 
and  heal  pumps 
comments  due  by  10-9- 
01    published  7-25-01 
Commercial  umtan^  an 
conditioners  and  heat 
pumps,  comment?  due 
by  10-12-01    published 
8-17-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Flexible  poiyurethane  toam 
fabncation  operations 
comments  due  by  10-9- 
01,  published  8-8-01 
Integrated  iron  and  steel 
manufacturing  facilities, 
comments  due  by  10-11- 
01,  published  7  13-01 
Air  pollution  control 
State  operating  permits 
programs— 

Anzona,  comments  due 
by  10-10-01    pubiishea 
9-10-01 
Air  programs    approval  and 
promulgation    State  plans 
tor  designated  facilities  ana 
pollutants 

Vanous  States    comments 
due  by  10- 10-01 
published  9-iO-Ci 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation   State  plans 
tor  designated  facilities  ano 
pollutants 
Vanous  States    comments 

due  by  lO-iO-Oi 

published  9-iO-Ci 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation   vanous 
States 
Alabama   comments  due  by 

10-11-01,  published  9-1 1 

01 


Calitomia   comments  due  by 
•0-9-C*    pu&Msiec  8-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 

A'f  qualify  innpier^ientation 
plans   approval  and 
promulgation    vanous 
States 

California   comments  due  by 
10-12-01    published  &-i2- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A:r  quai'Tv   iTipiementation 

plans    approva   a'lc 

prorriuiqaiion    ^anous 

States 

California   comments  due  by 
10-12-01.  published  9-12- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  guaiiTy   inipien-.entation 

plans    approva-  ano 

promulgation    various 

States 

Colorado,  comments  due  by 

10-11-01;  published  9-11- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qja-iti,   Tipiemeniation 
plans    app'C'va'  and 
promjigaio'"    .arious 
States 

Gdofado.  comments  due  by 
10-11-01;  published  9-11- 
01 
Delaware    comments  due  by 
'0-9-01    pub^'sned  9-7-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quai'U   i^pie'^'ieniation 
plans    apprcva   aoo 
promLjiqation,  vanous 
States 

Maryland  comments  due  by 
■0  Q-O'    published  9-7-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

A,.'  qua'  U   i"^piemenia!ion 
plans    approval  and 
promuigdi'on   vanous 
States 

Maryland   comments  due  by 
10-9-01.  published  9-7-01 
New  Jersey:  comments  due 
by  10-11-01.  published  9- 
11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans    approval  and 
promulgation   vanous 
States 

Pennsylvania  comments 
due  by  10-9-01,  published 
9-6-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
A.:  quality  iTipipnie'ilat  jn 
plans,  approval  and 


IV 
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promulgation   vanous 

States 

Pennsylvania,  comments 

due  by  10-9-01,  published 

9-6-01 

ENVIRONMENTAL 
PflOTECTlON  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States 
Pennsylvania,  comments 

due  by  10-10-01; 

published  9-10-01 

ENVIRONMENTAL 
PROTECTK)N  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States 
Pennsylvania,  comments 

due  by  10-10-01 

published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation   vanous 
States 

Pennsylvania,  comments 
due  by  10-11-01 
published  9-11-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Texas,  comments  due  by 
10-9-01    published  9-7Q1 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authonzations 

District  of  Columbia 
comments  due  by  lO-iO- 
01    published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste   program 
authtonzatiions 
Distnct  of  Columbia 
comments  due  by  10-10- 
01;  published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Sut)erfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update   comments  due 
by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfur>d  program 
National  oil  arxj  hazardous 
substances  contingency 
plan — 


National  pnonties  list 
update   comments  due 
by  10-9-01    published 
9-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  10-11-01.  published 
9-11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  10-11-01    published 
9-11-01 
Water  supply 

National  pnmary  dnnking 
water  regulations- 
Public  notification  and 
consumer  confidence 
report  rules    revisions 
comments  due  by  10-9- 
01    published  9-7-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  an<i 
radio  treaty  matters 
Mobile  satellite  sen^ice 
providers    flexible  use  ot 
assigned  spectrum  over 
land-based  transmitters 
comments  due  by  10-11- 
01    published  9-13-01 
New  advanced  mobile  and 
fixed  terrestrial  wireless 
services   frequencies 
below  3  GHz    comments 
due  by  10-11  01 
published  9-13-01 
Radio  services   special; 
Private  land  mobile 
services — 

Low  power  operations  lO 
450-470  MHz  band 
applications  and 
licensing,  comments 
due  by  10-12-01; 
published  9-12-01 
FEDERAL  TRADE 
COMMISSION 
Consumer  information 
safeguard  standards 
comments  due  by  10-9-01 
published  8-7-01    comments 
due  by  10-9-01    published 
8-7-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Trademarks  for  governrr,ent 
products    comments  due 


by  10-9-01:  published  8-9- 

01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Flood  insurance; 
comments  due  by  10- 
12-01,  published  9-12- 
01 
INTERIOR  DEPARTMENT 
Endangered  and  threatened 
species: 

Florida  manatee:  additional 
protection  areas; 
comments  due  by  10-9- 
01,  published  8-10-01 
Heanngs;  comments  due 
by  10-9-01;  published 
8-29-01 
JUSTICE  DEPARTMENT 
Immigration 
Immigration  examinations 
fee  adjustment;  comments 
due  by  10-9-01:  published 
8-8-01 
LIBRARY  OF  CONGRESS 
Copynght  arbitration  royalty 
panel  rules  and  procedures: 
Digital  performance  of 
sound  recordings, 
reasonable  rates  and 
terms  determination; 
comments  due  by  10-12- 
01,  published  9-27-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Trademarks  for  govemment 
products   comments  due 
by  10-9-01    published  8-9- 
01 

TRANSPORTATION 
DEPARTMENT 

Drawbndge  operations: 
Massachusetts,  comments 
due  by  10-11-01, 
published  9-11-01 
Ports  ar>d  waterways  safety: 
Long  Island  Sound  et  al , 
CT  and  NY;  safety  zones; 
comments  due  by  10-9- 
01 ,  published  8-7-01 

TRANSPORTATION 
DEPARTMENT 

Ainworthiness  directives 
Boeing,  comments  due  by 
10-9-01.  published  8-23- 
01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives: 
Goodyear  Tire  &  Rubber 
Co    comments  due  by 


10-12-01;  published  9-4- 

01 
TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-9- 
01;  published  8-24-01 
Rolls-Royce  pic;  comments 
due  by  10-9-01;  published 
8-9-01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives: 
Rolls-Royce  ptc.;  comments 
due  by  10-9-01;  published 
8-10-01 
TRANSPORTATION 
DEPARTMENT 
Class  E  airspace;  comments 
due  by  10-9-01;  published 
8-23-01;  comments  due  by 
10-9-01;  published  8-23-01 
VOR  Federal  ainways  and  jet 
routes:  comments  due  by 
10-11-01;  published  9-11-01; 
comments  due  by  10-11-01; 
published  9-11-01 
TRANSPORTATION 
DEPARTMENT 
Processor-based  signal  and 
train  control  systems; 
development  and  use 
standards:  comments  due 
by  10-9-01;  published  8-10- 
01;  comments  due  by  10-9- 
01;  published  8-10-01 
TRANSPORTATION 
DEPARTMENT 
Clean  Fuels  Formula  Grant 
Program:  comments  due  by 
10-12-01;  published  8-28-01; 
comments  due  by  10-12-01; 
published  8-28-01 
TRANSPORTATION 
DEPARTMENT 

Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  comments 
due  by  10-9-01;  published 
8-7-01 
TRANSPORTATION 
DEPARTMENT 
Hazardous  matenals: 
Hazardous  matenals 
transportation — 
Loading,  unloading,  and 
storage;  comments  due 
by  10-12-01;  published 
6-14-01 
TREASURY  DEPARTMENT 
Dog  and  Cat  Protection  Act; 
implementation;  prohit>itions 
and  penalties;  comments 
due  by  10-9-01;  published 
8-10-01;  comments  due  by 
10-9-01.  published  8-10-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.; 
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Radiation-risk  activities; 
presumptive  service 
connection  for  certain 
diseases;  comments  due 
by  10-9-01;  publistied  8-8- 
01 
Correction;  comments  due 

by  10-9-01;  published 

8-31-01 


LIST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 


6641    This  list  is  also 
available  online  at  http:// 
www  nara  gov^edreg/ 

plawcurrhtml 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  tie  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
US    Government  Pnnting 
Office.  Washington    DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http  J, 
www  access  gpo  gov  nara 
naraOOS  html.  Some  laws  may 
not  yet  be  available 


S.  1424/P.L.  107-45 

To  amend  the  Immigration 
and  Nationaiitv'  Act  tc  p'0\'6(' 
permanent  aathonty  to'  tne 
admission  of    S    visa 
nonimmigranls    lOc    '    ?00" 
115  Slat    258; 
Last   List  ()<:tnt>«>r  2    2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  tree  electronic  man 
notification  service  ot  newiy 
enacted  public  laws    To 
subscnt)e   gc  tc  ^rrr   ' 


t;    listserv©listserv  gsa  gov 
M''.^-  tr-.f-  'o'li'wing  text 

SUBSCRIBE  PUBLAWS-L 

Note  "  n,s  service  is  strictly 
'  ■  i  '-ian  notiftcation  of  new 
d/.^  "'le  text  of  laws  is  not 
-i.aariit  through  this  service 
PENS  annot  respond  to 
specific  inqjines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscriplion 
pnces  down,  the  Government  Printing  Office  mails  each  suhscnbcr  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  h>  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  \()ur  label  as  shown  in  r/.'/v  fxiiniplc: 


\  renewal  notieo  u.ii!  be 
^cni  apprcviinaiclv  '^)  days 
before  the  shown  date. 


A  renewal  notice  will  he 
sent  approximately  90  days 
before  the  shown  date. 


/ 


/• 


:  ^i^  SMITH212J 

I  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORFSr^-ILLE  MD  207C4 


DhCv"  R  I 


AFRDQ  SMITH212J 

JOHN  SMITH 

2  12  MAIN  STREET 

FORESTVILLE  MD  207C4 


DEC<^^  R  1 


I 

To  be  sure  that  your  ser\ice  continues  v»,ithout  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscnption  service  is  discontinued.  simpK  send  ytnir  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-4.^72  with  the  proper  remittance.  Your  service 
will  be  reinstated 

To  change  your  address:  Please  SE-ND  YOl  R  MAILl.NG  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents.  Attn;  Chief  Mail  List  Branch.  .Mail  Stop:  SSOM.  Wa.shington, 
DC  20402-937^ 

To  inquire  about  your  subscription  service:  Please  SL.ND  YOUR  MAILING  LABEL,  along  with 

your  correspondence,  to  the  Supenntendent  of  Documents.  Mtn:  Chief  .Mail  List  Branch.  Mail 
Stop:  SSO.M.  Washington.  DC  20402^4:^'' v 

To  order  a  new  subscription:  Please  use  the  order  torrn  pnnided  below. 


Superintendent  of  Documents  Subsciiption  Order  Form  ^___^ 

otie-  =-ocsss:o<;  zoae  Charge  your  order,  ^^ft^^     iSt 

*  5468  »'s  Easy!  y&SK^.  ■■■■ 

I — I  VITC  u  ,  ,      f  11  To  fax  your  orders  (202)  512-2250 

1  lL,a.  enter  mv  suhscnption(s)  as  follows;  ™.  _.       /tn-i^  ei'>  lonn 

Phone  your  orders  (202)  512-1800 

subscnptions  to  Federal  Register  (FR);  in,  iudin^  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  .Sections  Affected  (L.SAi.  at  'jfi^'"  ca<.h  per  year 
subscriptions  to  Federal  Register,  Ja^h.  nnh  1^1)0).  at  S6^S  each  per  year. 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change 


Company  or  personal  name 


'Please  type  or  pnni) 


■\dditional  jddrevs;altennon  \<r<: 
Street  address 


CltN   Suic   /IPoKlc 


Daytime  phone  includinE  area  ^ixJe 


Purchase  order  numKer  .optional 

May  w«  make  ynuT  name/addrev.  avaiiahte  to  other  nuilers? 


VKs     \(> 


D 


Plea.se  Choose  Method  of  Payment 

I 1  Check  Payable  to  the  Supenntendent  of  Documents 

[ 1   GPO  Deposit  Account         j     j     , 

I     I   VISA       [ZJ   MasterCard  Account 

L  I  I  i  I  I  I  I 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


.\uthon/mg  signature 
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UHY; 


Any  person  who  use.s  Ihf  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

svslem  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  .liiii  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  oi  the  FK  CFR  system 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  theni 
There  will  \ye  no  discussion  of  specific  agency  regulations 


WASHINGTON,  DC 

WHEN:  October  ZA.  2001—9:00  a.m.   to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  N\V, 

Washington,  DC^ 

(3  blocks  north  of   Union   Stcition   Metrol 
RESERVATIONS:  202-523-4538;  or 

info'"  ft'drei^. nara.gov 


What's  NEW! 

Federal  Rejpstcr  Tjblf  of  (  imtcnts  via  c  mail 

Suhstntic  to  FRORFf  TCX  .  to  rtccivt  the  Federal  Register  lahltr  of 
Contents  in  vour  e-mail  every  da> 

If  \oii  get  the  HTML  version,  you  tan  click  directly  to  any  document 
in  the  issue 

T'l  suhscnbe,  po  to  hrtp:,Vlistserv.access. gpo.gov  and  select 

Online  maili}ig  list  unhires 

n:i)Kix,T(Ki 

Join  or  k'ure  the  list 
Then  follovs  the  instructions 


® 


Printed  "i  rcLVcled  p:ipsr. 
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Agriculture  Department 

Spp  Aniiridl  .ind  Plant  H-vilth  insprrtion  Sprvirn 
See  Forest  Service 

.Sep  Grain  Inspection.  Pa(  kcrs  and  .Stiu  k\ar<!s 
Administration 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Plant  [)est  regulations,  ril34()-,Tl  -I.tH 

Army  Department  ' 

NOTICES 

Privacy  Act: 

System  of  recrirds,  .01401-51404 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Gommittee  for  Purchase  Frau  People  Who  .\ri'  Biinti 
or  Se\"erel\  Disabled 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Medicaid: 

State  plan  amendments.  reconsid(;ration,  hearings — 
Iowa.  51439- .51440 

Coast  Guard 

RULES 

Drawbridge  operafion.s: 
Connecticut.  5 1 304-5  1  305 
Massachusetts,  51305 
New  Hampshire,  51304 
New  York.  51303 
Washington.  51302-51304 
Ports  and  waterwa\s  safetv: 

New  York/New  lersey  Port:  safet\-  /one.  5130,- 
\'ew  ^'(trk  Marine  Inspection  and  Gaptain  of  th- 

Zones;  regulated  navigation  area  and  safet\ 

security  zones.  51309-51312 
New  '\'ork  Marine  Inspection  Zone,  N'i';  saiet\"  /one. 

51305-51307 

Commerce  Department 

.S>e  Kxport  Administration  Bureau 

See  International  Trade  Administration 

.See  National  Oceanic  and  Atmospheric  Administratiiiii 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request    5  13"2- 
51373 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list:  additions  and  deletions,  51371-51372 

Comptroller  of  the  Currency 

NOTICES 

Reports  and  guidance  documents;  a\ailabilit\ .  etc.: 
Preemption  option;  West  Virginia  Insurance  Sales 
Consumer  Protection  Act,  51502-51512 


il,-!()M 

Pi-rt 

and 


Customs  Service 

NOTICES 

I  iistoinhouse  broker  license  cancellation,  suspension,  etc.: 
Ace  Young,  Inc.,  et  al.,  51512-51514 
Joffroy.  William  F.,  Jr..  et  al.:  retraction.  51514 
Total  Logistic  Control  LLC,  51514 

Defense  Department 

See  Army  Department 

See  Defense  Information  Systems  Agency 

See  Defense  Logistics  Agency 

See  Navy  Department 

RULES 

Acquisition  regulations: 

Configuration  management:  MIL-STD-973  cancellation 
Correction.  51515 

Ivporting  requirements  update 
(  orrection,  51515 

NOTICES 

.Ai,ri,,      information  collection  activities: 

Siii  li  issinn  for  OMB  review;  comment  request,  51400- 

'1401 
Meetings. 
Defense  Science  Board.  51401 

Defense  Information  Systems  Agency 

NOTICES 
Privacy  Act: 

Svstem  of  records.  51404-51405 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act; 

Svstem  of  records.  51405-51407 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substanceb: 
Cannabis  plant;  certain  derived  industrial  products  and 

materials:  control  exemption.  51538-51544 
Tetrahydrocannabinols:  placement  into  Schedule  I 
Interpretation.  51529-51534 
PROPOSED  RULES 

Sthediiif-  !ii  I  iiiitroUed  substances: 
Tetr.itu  ir  M  annabinols:  placement  into  Schedule  1 
(  lanhi  dtion.  51534-51538 

Education  Department 

NOTICES 

Gran!'-  .^nd  cooperative  agreements;  availability,  etc.: 

Spt'i  ;,ii  !'(iti;  ,itiii;i  .ind  rehabilitative  services — 
■0;r»M  (,r,n'  jiMcrams.  51407-51408 
In  i;\  1  111  iK  w  ;i   disabilities:  various  programs,  51408- 
51415 

Employment  Standards  Administration 

NOTICES 

Alien:  \     d"  imition  collection  activities: 
Proposed  collection;  comment  request,  51477-51478 

Energy  Department 

.See  Kneru^  ! din  I'-iii  \  .;nd  Renewable  Energy  Office 
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See  Fedpral  Fnt'ri;\  Rf'unlatorv  Commission 
NOTICES 
Meetings 
Environmt^ntd!  NlHiVi^'Miient  Site-Specific  Advisory 
Board — 
Pantex  Plant,  T\    -^Ulo-'iHlb 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 

State  Enersv  Advis'irv  Bnarri,  51416 

Environmental  Protection  Agency 

RULES 

Air  pollution  Lontrul. 

State  operating  permits  programs — 
West  Virginia.  51318-51320 
Air  qudlitv  implementation  plans;  approval  and 
promulgation;  various  States: 
Arkansas.  51  r.2-5in7 
PROPOSED  RULES 
Air  pollution  (.untml: 

State  operating  pt>rmits  programs — 
Arkansas.  51359—51360 
West  Virginia,  51360 


Water  program- 


I 


Pollutants  analysis  test  procedures;  guidelines — 
Mecurv;  measurement  method,  51517-51528 
NOTICES 
Agencv  information  collection  activities: 

Proposed  rol lection:  comment  request.  51428-51429 
Meetinos 

National  Puliutant  Discharge  Elimination  System 
NPDESi  Program;  total  maximum  daily  load 
program;  jmlilic  listening  sessions,  51429-51430 
Water  pollution  i  Dntrol: 
Total  maximum  (iaily  loads — 

New  I(^r>e\ .  addition  nf  fi\i'  waters  to  list.  51430-51432 

Executive  Office  of  the  President 

Sep  Presidential  Dor.um»'nts 

Sef  Tradf  Repr>^spntativ'>,  (Iffii  e  of  United  States 

Export  Administration  Bureau 

NOTICES 

Aoencv  inforrnatiim  r:oll»'i.tion  activities: 

Proposed  collection;  comment  request,  51373-51374 

Meetings: 

Materials  Tt(  hni(  al   \d\  isory  Committee,  51374-51375 

Federal  Aviation  Administration 

RULES 

Air  earner  t  crtifu  atmn  and  operations: 

Flightcrew  c:ompartment;  access  door  designs 

modification.  51545-51549 
Air^vorthmess  standard^ 
Special  conditions — 
Boeing.  512^^9-51301 
PROPOSED  RULES 
.Airworthiness  dirfttixes: 

Lockheed,  withdrawn,  51358-51359 
NOTICES 
Exemption  petitions;  sumnidr\  and  disposition,  51491- 

51492 
Jurisdictional  transfers: 
Georgetown  C"ount\  .Airport,  .S' ,.  siir[!lu>  property  release; 
comment  retjuest.  51492-51493 


Meetings: 

Aging  Transportation  Systems  Rulemaking  Advisory 
Committee.  51493 

RTCA.  Inc..  51493 
P.-i^senger  facilitv  charges;  applications,  etc.: 

H.'midji/Beltrami  County  Airport.  MN.  51493-51494 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

New  York.  51322 
PROPOSED  RULES 
Radio  stations:  table  of  assignments: 

California,  51361 

Texas,  51360-51362 

Federal  Emergency  Management  Agency 

RULES 

[■'lood  insurance;  com.munities  for  sale: 

Various  states.  51320-51322 
NOTICES 
Agen(  \-  information  collection  activities: 

Proposed  collection;  comment  request,  51432-51433 

Submissitm  for  OMB  review;  comment  request,  51433- 
51434 
Disaster  and  emergencv  areas: 

Florida,  51434-51435 

New  York.  51435 

Virginia,  51435 
Grants  and  cooperative  agreements;  availability,  etc.: 

Disaster  yrant  amounts;  adjustment.  51435-51436 
Privacy  Act: 

Svstems  of  r(K:ords.  51436-51438 
Reports  and  guidance  documents;  a\'ailability,  etc, 

Countywide  per  capita  impact  indicator  adjustment, 
51438 

Statewide  per  capita  impact  indicator  adjustment,  51438- 
51439 

Federal  Energy  Regulatory  Commission 

NOTICES 

Asfnc\  information  collection  acti\dties: 

Proposed  collection;  t:omment  request,  51416-51417 

Electric  rate  and  corporate  regulation  filings; 
Tampa  Electric  Co.  el  al..  51423-51424 

Envirfinmental  statements;  availability,  etc.: 
East  Tennessee  Natural  Gas  Co.,  51424-51427 

Hvdroelectric  applications,  51427-51428 

Applications,  hearings,  determinations,  etc.: 
Calpine  Eastern  Corp.  et  al.,  51417 
Colorado  Interstate  Gas  Co.,  51417-5141H 
Dominion  Transmission,  Inc  ,  51418-51419 
Enbndge  Pipelines  (KPC),  51419 
Ciranite  State  Gas  Transmission,  Inc..  51419 
Iroquois  Gas  Transmission  System.  LP..  51419-51420 
.Mirant  Americas  Energv  Marjceting,  L.P  et  al.,  51420 
National  Fuel  Gas  Supply  Corp.,  51420-51421 
Natural  Gas  Pipeline  Co.  of  America.  51421 
Northern  Border  Pipeline  Co..  51421 
Northwest  Pipeline  Corp.,  51421-51422 
PG  &  E  Gas  Transmission,  Northwest  Corp.,  51422 
Transwestern  Pipeline  Co.  et  al.,  51422 
Williston  Basin  Interstate  Pipeline  Co.,  51423 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Erie  Countv,  NY.  51494-51495 
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Napa  and  J^olano  Counties,  CA,  51495 
Tucker  County,  \VV,  51495-51496 

Federal  Railroad  Administration 

PROPOSED  RULES 

Processor-based  signal  and  train  control  systems; 

development  and  use  standards,  51362 
NOTICES 

Exemption  petitions,  etc.; 
Finger  Lakes  Railway  Corp..  51496 
Little  Kanawha  River  Rail.  51496 
Michigan  State  Trust  for  Railway  Preservation,  Inc. 

51497 
Minnesota  Transportation  Museum    Inc  ,  51497 
Orders: 

Coon  Rapids.  MN.  temporary  cessation  of  sounding  of 
locomotive  horn.  51497-51499 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species; 

Scaleshell  mussel,  51322-51.^39 
PROPOSED  RULES 

Endangered  and  threatened  species  permit  applications 
Findings  on  petitions,  etc. — 

Bonneville  cutthroat  trout.  51362-51366 
NOTICES 
Agency  information  collection  activities; 

Proposed  collection:  comment  request.  51443-51444 
Comprehensive  conservation  plans;  notice  of  intent 
Great  Dismal  Swamp  National  Wildlife  Refuge,  NC, 
51444 
Endangered  and  threatened  species: 
Critical  habitat  designations — 
Rock  gnome  lichen,  51445-51452 
Endangered  and  threatened  species  permit  applications, 

51444-51445 
Environmental  statements;  notice  of  intent: 

Swanson  River  Satellites  Natural  Gas  Project.  AK.  5145  2 
Meetings: 

Handford  Reach  National  Monument  Federal  .^dvisorv 
Committee,  51452-51453 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Caribou-Targhee  National  Forest,  ID,  51370 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 

Agency  Report  of  Motor  Vehicle  Data;  revision.  51439 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards; 
Counterpart  International.  51453 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  51370-51371 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  National  Institutes  of  Health 


NOTICES 

Grants  diid  (   'ii[>"r.iti\  c  ,it:rt'rm>'iits;  availability,  etc.; 
Emergt'ni  \  fuiid^  fcrjuihlii    iicilth  assistance  related  to 
.S.'ptrmhrr  11    jOdl  frr nst  attacks,  51551-51553 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval:  Class  III  (casino)  gambling: 
Grand  Ronde  Community,  OR,  51453 
Tunica-Biloxi  Tribe  of  Louisiana  and  State  of  Louisiana. 

5145:1 

Interior  Department 

St-'f-  Fis.h  and  WiMliff  Service 
.SVf'  (^'dloeu  di  ^uni'V 
Sf-  Indian  .^ff.iir^  Hnr'-.m 
i)Ve  Land  Man,iti';T,>iit  Bureau 
See  National  t'.irk  ^"rvice 

International  Trade  Administration 

NOTICES 

Antidumping 

Large  newspajJiT  printing  presses  and  components, 
asscmbN  (i    r   unassembled  from — 
Germany,  51375-51379 
Japan,  5'l 379-51 385 
St.iinh'ss  stcHi  wire  rti.i  from — 
Ki.rcri,  .">l.iH.'i-.'il  jMl 

Justice  Department 

Sef'  Drug  Enfor(  t^nifnt  ,\'ini:iii^'ration 

Sep  Parole  Commissm;; 

NOTICES 

Mf't'tmgs 

FBI  .St>(  urit\  Priscr.ini^  Hf\  lew  Commission,  51476-51477 
Pdllutiiiii  tontrnj,  liinvi'nt  njiiunii'nl'- 

Strintiard  Sera;.:!  Metal  (  hii  .ij^t,  Intrrnational  Exporting 
,Sit<',  514"7 

L^tX}r  Department 

Spp  F,m[)in\  iTicni  Mansiinl-'  .\ih[;i!i:^tration 

Land  Management  bureau 

NOTICES  ^ 

Meetings- 

Resdurc*'  .-Xdxisdrx  C'ouncils — 
.-Maska.  514,'i.-i-  "il4"i4 
Mineral  interest  ( <  i[i\  r\  ance; 

Wyoming,  5 14,'i4 
Oil  and  gas  leases 

Wyoming.  5]4.'>4 
Opening  of  putiln    land'- 

New  Mexud,  .'i  i4S4-5  14.55 
Public  land  ordtT^ 

New  Mexico.  .5145'i 
Recreation  managcnicn!  n'^tnctions,  etc.: 

Jackson  Count\    OR   tjiar*/  Fire  Restricted  Area,  51455- 
5145fi 
Wild  hiiF^t'^  rt'nioval:  - 

Wxnniiiii.;    SH'ti 

Legal  Services  Corporation 

NOTICES 

Grants  and  i  i i(,[.(t,4'i\  f  aurt'.inents;  availability,  etc.: 

i-wU  legal  '-,.r\  K  .'^  ti  I  tilt'  poor — 
Wisconsin,  ,')  14"H 


VI 
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Maritime  Administration       ' 

NOTICES 

Coast'vvidt'  trridf  !  nvs,  administrative  waivers,  51499-51501 


National  Institutes  of  Health 

NOTICES 

Agencv  infurmation  culleLtion  activities: 

Proposed  collection;  comment  request,  51440-51441 
Inventions,  Govf'rnm^^nt-nwned:  availability  for  licensing, 

51441 
Meetings 

National  Human  (Ifnonv  Rcsparrh  ln>^titute,  51441- 

51442 
Ndtional  Institute  of  Arthriu-  anil  Musculoskeletal  and 

Skin  Diseases.  5144J-5I44.i 
National  Institute  of  Neur-ilngical  Disorders  and  Stroke, 
51442  I 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Meetings: 

Western  Par  ific  Fishery  Management  Council,  51367- 
51369 
NOTICES 

Environmental  statemf'ni>.  notice  of  int. nit 

Montrosp  S^'ttl^■m^^nt^  R*'^tnrati!>n  Program,  51391-51394 
Meetings 

Mid-Atlan'ic  Fisherv  Manatj.'ment  Council,  51394-51395 

Pacific  Fishpfv  Manat^emcnt  rnuncil.  51395 
Permits 

Marine  mammals.  51395-51.396 
Reports  and  guidanc:e  documents;  availability,  etc.: 

Coastal  Impart  .\>Mstance  Program.  51396-51400 

National  Park  Service  ' 

NOTICES 

Environmental  statements,  notice  of  intent: 

Castillo  de  .San  Mar-  ">  Natiinril  N!onument.  FL.  51456 
Native  .\mencan  human  r.-mam^  iri'i  associated  funerary 
ob)ects: 
.•\menran  Museum  ^jf  Natural  Hislorv.  NY — 
Inventor\'  from  .\nznna,  SI 456-51457 
Inven:nr\-  from  Pinal  C^ountv.  .-\Z.  51459 
Inventor\  from  Ransom  Ckmnty.  ND.  51457 
InventoPv-  fmm  Snakf  River.  VVA,  51457-51459     ' 
Minnesota  Indian  .\ffairs  Council,  Bemidji.  MN — 

Inventory  from  Otter  Tail  Countv.  MN.  51459-51460 
Nebraska  State  Histrjrit  al  Society.  NE — 

Inventorv  from  Lear\  site;  t:nrr('ction.  51460 
Wampum  beads,  eti   ,  ')14H()-51461 
Peabodv  .Museum  of  .■\rchaH'loli)a\  and  Ethnology.  MA — 
Ceramic  sherds  and  ceramic  vessels.  31464-51465 
Inventor\  from  ,-\ustin   Lander  County,  NV,  51466- 

51467 
Inventorv  from.  Fort  Driimm"r,  Brattleboro,  VT,  51468- 

51469 
Inventor,  from  Hot  f .reek  V'.illfv.  Nye  County.  NV, 
51465-51466 
V   Inventorv  from.  Stallmtjs  Nland  Mound    GA,  51461- 
51463 
Invent(jr\  from  West  Felu  lana  P.trish.  LA.  51463— 
51464 
U.S    Department  of  Dffens*'.  .-\nn\  t)t'partiii<'nt-- 
Inventors  from  Lewi-.  Mound  and  \'iil.it;t'  -■)!'■.  Bryan 
Count\,  (;.\.  514~() 


U.S.  Department  of  the  Interior.  National  Park  Service, 
CA— 
Inventorv  from  lean  Lafitte  National  Historical  Park. 

LA,  51471-51472 
Inventor\-  from  Yosemite  \'alley.  CA,  51470-51471 
Universitv  of  Denver.  Anthropology  Department  and 
Museum.  CO — 
Inventorv  from  Crow  Crock  Reservation.  BuffaL) 

Countv.  SD. 51475-5147R 
Inventorv  from  San  luan  National  Forest.  CO,  51474- 

51475 
Inventorv  from  San  Luis  and  Ckistilla  County,  CO. 
51472-51474 

National  Science  Foundation 

NOTICES 

.Antart  tic  Conservation  Act  of  1978;  permit  applications, 
etc..  51478 

Navy  Department 

NOTICES 

.Meetings: 

Marine  Corps  Cniversitv.  Board  of  Visitors.  51407 

Nuclear  Regulatory  Commission 

NOTICES 

R>'[)orts  and  guidance  documents;  availability,  etc.; 
(iuidelines  for  environmental  qualification  of 

microprocessor-based  equipment  important  to  safety 
in  nuclear  power  plants..  51479-51480 
Applications,  hparings.  determinations,  etc.: 
International  Uranium,  51478-51479 
Lake  Citv  Armv  Ammunition  Plant.  MO,  51479 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

RULES 

Paroling,  recommitting,  and  supervising  Federal  prisoners. 
51301-51302 

Postal  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.; 
An  Outline  for  Discussion;  Concepts  for  Postal 

Transformation:  comprehensive  plan.  51480-51481 

Presidential  Documents 

PROCLAMATIONS 

Spprial  obsen'onces: 

National  Breast  Cancer  Awareness  Month  (Proc.  7477), 

51295-51296 
National  Disability  Employment  Awareness  Month  (Proc. 
7478).  51297-51298 
ADMINISTRATIVE  ORDERS 

.Afghanistan;  refugee  assistance  (Presidential  Determination 

N(j    2001-30),  51291 
Pakistan;  financial  assistance  (Presidential  Determination 

No.  2001-31).  5;  293 

Public  Health  Service 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

.'\gency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  51481 
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Securities  and  Exchange  Commission 

NOTICES 

Sclf-reguiatory  urganizatums;  prtipo.scd  rub'  i  hanges: 
Amoncan  Stock  E.xchange  LLC^.  514H2-,')14H  < 
Chicago  Board  Options  Exchange.  Inc..  n  14H,<-,t1484 
Municipal  .Securities  Rulemaking  Board,  .t148.'i 
Philadelphia  Stoc;k  E.xchange.  Ini      514H5-il488 

Social  Security  Administration 

NOTICES 

Agencv  information  collection  ,ii  ti\  ities: 

Submission  for  OMB  re\-ie\v.  (  oniment  reijucst    ',]-yiii 
51490 

State  Department 

NOTICES 

Meetings; 

Universal  Postal  I'nion;  public  briefing,  51490 

Trade  Representative.  Office  of  United  States 

NOTICES 

World  Trade  Organization: 

Brazil:  dispute  settlement  proceeding  perlainint:  to 
antidumping  methodology,  51490-51491 

Transportation  Department 

Set^  (^oast  Guard 

Sep  Federal  .Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  \o.  2001-30  ol  SeptcmlM'i  2H.  2W)\ 

Determination    Pursuant    to    Section    2((:)(1)    of   th»»    Migration 
and  Refugee  Assistance  Act  of  1962.  as  Amended 


|t-'R  D(K    01-25389 
Filed   10-5-01;  8:45  am] 
Billing  code  4710-10-M 


Memorandum  for  the  Secretary  of  State 

Pursuant   to   section    2(c:)(l!    ot    tiic    Miur-itioi; 
of  1962,   as  amended.   22    ISC,    2f)i)lii!ili     I 
important  to  the  national  interest  th.it  u})  tn  .S 
from  the  U.S.   Emergency   Refugee  .ind   Mmratn 
unexpected  urgent  refugee  and  migratidp.  need'- 
from    Afghanistan.   These    fumis    ir,a\    [>•'    usfd 
contributions  to  international.  gc)\ eminent, d    ,nu 
tions,  and  as  necessary,  for  administrati\('  cxpe 
lation,  Refugees,  and  Migration 

You  are  authorized  and  direi  ted  td  ndnrin  tlit 
the  Congress  of  this  determination  .mi  '\:v  n\<[ 
authority,  and  to  arrange  for  the  puldu  .itum  ( 
Federal  Register. 


.i.-ii;    Kftugec   A.s.sistance  Act 

htrt'in     ietermine  that  it  is 

2"^  niiii    n  :  t    made  available 

i[:   ,\'-<i'-!,in:  I    Fund  to  meet 

li  .;  new  rxni.s  of  Tcfugees 

^•-    :[  ;  li  :'iate,   to   provide 

i  !ii  nui  i,  tininental  organiza- 

liM  s  ir!  the  Bureau  of  Popu- 


'•i'i' 


riate  committees  of 
.;ation  of  funds  under  this 
this  memorandum  in  the 


t^ 


THE  WHITE  HOUSE. 
Washington.  September  28    JiH'l 
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Presidential  Documents 


Presidential  Determination  No    2001-31  of  September  2R    2(ioi 
Assistance  for  Pakistan 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  .luthority  vested  in  me  bv  section  614(a)(1)  of  the  Foreign 
.Assistance  Act  of  I'^hl,  as  anT^ndeH  22  U.S.C.  2364(a)(1)  (the  "Act"),  I 
hereby  determine  that  it  i--  nii'it.tnt  •.  -tie  security  interests  of  the  United 
States  to  furnish  up  \t>  S'lO  nullion  for  Pakistan  without  regard  to  any 
provision  of  law  within  tli*-  ^(  nttc  nf  sprtinn  fi14(a)(l)  of  the  Act.  I  hereby 
authorize  the  furnishing  of  thi^  .i^^.^'.iiu  c 

■^"ou  are  herebv  authuri/fMl  and  directed  to  transmit  this  determination  to 
the   Congress   and    to   .irrange  for  its   publication   in   the    ifdcra!    Kei^isttr 


(/^ 


THE  WHITE  HOrSK^ 

Washington.  Scptf-'niht'i  Jh    jtuM 


VV.   Uo(  ,  01-25390 
I  :|f,i    1il-')-01;  H:45  am] 
Biilum  Lode  47ia-10-M 
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Presidential  Documents 


Proclamation  7477  of  October  li.  2001 


National  Breast  Cancer  Awareness  Month.  2001 


By  the  President  of  the  United  States  of  Amerit  a 


A  Proclamation 


This  October,  as  wp  mark  the   "iJ-^.h   obspn  nnt  »■  ff  X.ili 
Awareness  Month,  we  renew  ou!  (  Dniniitnieiit  'ii  ;!^ 
cancer  and  salute  the  courage  oi  .\int'r.(  >!:;■-  inini.  v\ 
The  effects   of  breast   cancer   hd\e   tou;  'r,pii    suar.x    • 
personal  diagnosis  or  the  diagndsis  of  ,i  t.imi!\  niciiiltp 


Breast  Cancer 


^'ruggle  against  breast 
*h,  this  serious  disease. 
t    11^,  whether  through 

I",  friend 

We  may  know  someone  who  has  survived  tsrtMst  ( .ir.i  >'i  iuf  to  early  detection 
and  improved  treatment.  I 'nfortunateK .  wp  .dsri  kiii)\\  *!i,-.r  r  cure  cannot 
come  soon  enough.  This  \ear.  approxunHtel\  19J,lHj(i  wi.iner.  will  be  diag- 
nosed with  breast  cancer.  B\  increasing  .ivv.ireness  .itiout  !!;»■  importance 
of  early  detection  and  accelerating  the  u^»'  of  rei  ent  irirmvative  advances 
in  medical  research,  we  can  reduce  the  iiu  idence  of  hrt-a^t  cancer  in  our 
Nation. 

Until  a  cure  is  found,  health  care  professmnal'-  dtjrec  th.it  r»'t;ii.,ii  :ii.!inmo- 
grams  are  essential  to  ensuring  the  earh  lietectKin  ot  lircist  cancer.  The 
good  news  is  that  the  message  ahcuit  earh  dntection  !■-  tj^iiiL!  hfvird  In 
1998,  almost  70  percent  of  wtjnien  age  40  and  older  !;.iil  .■.  luaiiuiiugitim 
in  the  last  two  vears.  And  this  vear.  Medu  art-  ium^.-.'^i-  u<is  expanded 
to  include  digital  mammograms.  offenniJ  woiner-.  ,iiii,ith('r  i;i;i::i,i'h  fni  early 
detection. 


.■\s  the  primarv  agency  in  the  United  Stat^^  fur  (  hm 
C'ancer  Institute  (NUI)  leads  the  re'^Pdrr  f:  •dtdft'- 
disease.  Our  goal  is  a  future  free  of  t)re,is!  ;  .im 
goal  by  developing  new  treatments  and  tlier.ipips  di 
what  causes  breast  cancer.  The  NUI  will  spend  ,ir; 
on  breast  cancer  research  this  ^ear  That  figure  wii 
S510  million  ne.xt  vear;  and  (>\erall  National  Ir 
expenditures  on  breast  cancer  research  .ue  siatc 
for  Fiscal  Year  2002.  Mv  Administration  support'- 
for  the  NIH,  of  which  NUI  is  a  [lart  ,ind  h.T- 
funding  for  NIH  be  twice  what  it  was  in  I'JMH 


( ,>r  rMv.v,rch,  the  National 

'I     fiiiu   a   cure   for  this 

»':    We  will  achieve  this 

i  t'v  !  t  ft :    .nderstanding 

ps'nid't  i  i4b3.8  million 

i  i:,.  r>MSH  to  an  estimated 

iMitut.-     i!    Health   (NIH) 

d    t(i    ri-,,(  *.    si.'in   million 

ii.  ii.i  I'M-^'    ,;.  spending 

[  r  .[.used   that,  by  2003, 


s»-   :i  ;  ii  (iriate  screenmgs 
d    1     ure,  earlv  detection 


I  urge  all  Americans  at  risk  f(.ir  breast  i  aiK cr  tn  ,. 

that  can  detect  it  at  its  initial  stages    I  ntil  we  iu 

is  our  most  essential  tool  in  fighting  this  disease    K^c  >'i\\  medical  successes 

allow  us  to  say  that  the  war  on  breast  (  am  er  \m\'.  -iii 


(  .'»M 


NOW,  THEREFORE.  I.  GE0R(;F  W    BUSH    Pr.'s.,ient   uf  the  United  States 

of  America,  by  the  authority  vested  m  nie  b\  the  (  VniMi'i.iiDn  and  laws 
of  the  United  States,  do  hereby  procdaini  OctolxT  .:()(!!  i^  \,i!ional  Breast 
Cancer  Awareness  Month.  1  call  upon  government  (.ttiLidls.  L^.sinesses,  com- 
munities, health  care  professionals.  etiu(,,itors  vniunteers.  and  all  the  people 
of  the  United  States  to  publich  reaffirm  our  Ndtiop.  --  strong  and  continuing 
commitment  to  controlling  and  curing  breast  i  .iik  fi 
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IN  WHNKSS  whereof,  I  have  hereunto  set  my  hand  this  third  day  of 
October,  m  the  vpar  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 


(^ 


itK  D<x:.  01-25439 
Filed  10-5-01;  8:45  am] 
Biliiiio  code  3195-01-P 
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Proclamation  7478  of  October  3.  2001 

National  Disability  Employment  Awareness  Month.  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Our  Nation's  anniial  obspixante  of  N.itiniicii  Disability  Employment  Aware- 
ness Month  allows  u;-  to  reflect  uiHin    ,<i:,\  (  nnsider  tlH^  potential  possessed 
by.  the  millions  of  Americans  witl:  ilisr.iiiint"- 
workforce,  as  well  as  those  who  ,ire  r«V'.;i\  ,ii:i! 
In  keeping  with  this  vear's  theiiu^  Wir,   wit!: 
salute  the  skills.  creativit\ ,  and  dedu  atinn  n!  Wi 
and  take  appreciative  note  id  th^Mi  -.  oniniitirK'nt 
ued  prosperity. 

When  President  George  H    \V    Hu-. 
Act  (ADA)  m  1990.  our  Nation  ni,i 
the  abilities  of  disabled  .Vnienc  ,n> 
tion.  has  liberated  the  energies  am 


•i\tiii  (  urrently  ser\'e  in  our 
vdling  to  join  the  workforce. 

A!iiii*\  ■'  we  recognize  and 
rkmg  people  with  disabilities 
to  our  Nation  and  its  contin- 


:  sim.t'i!  the  Kniericans  with  Disabilities 
ic  .1  ;)iuniise  lu  no  lonspr  underestimate 
rh.it  .\ct.  and  its  sut)sc  .  jent  implementa- 
dlents  id  nidii'in'-  of  .Americans  with 


disabilities.  We  have  seen  evidence  of  progrc 
ment.  public  places,  commercial  fac  ditips 
communication  ser\i(;es.  housing.  s(  hools.  ,-.! 


;ii  miprined  access  to  employ- 
idormation  technology,  tele- 
I'dlling  places. 

Although  America  has  made  great  prnt^resv  since  the  signing  of  the  ADA, 
many  opportunities  for  further  mijirox  ement  still  exist.  Mv  Administration 
is  committed  to  tearing  down  dn\  harriers  lhi.it  unreasonably  prevent  the 
full  participation  of  .\mericans  with  disahuiitif^  I  proposed  mv  New  Freedom 
Initiative  to  help  disabled  .Americans  realize  their  dream"^  through  meaningful 
and  successful  careers.  I  also  have  prdposed  [irfier.^iii'-  that  will  give  persons 
with  disabilities  greater  access  to  ti'i  hnolOfZx  v\hii  t;  \\]i\  increase  their  pro- 
ductive capacity  and  allow  some  to  work  .it  ti'in.c  M\  proposed  programs 
wdll  expand  educational  opportunities,  f.ii  ilit.itc  f)ir  inclusion  of  people 
with  disabilities  into  the  workton  e  an.l  wiii  .iilow  increased  participation 
in  cominunitv  life.  1  have  signed  an  Exei  uti\e  Draer  requiring  full  implemen- 
tation of  the  Supreme  tiourfs  1999  Olmstead  Decision  mandating  that  indi- 
viduals with  disabilities,  who  can  reiep.e  ■-iippor!  -ici  tn-atment  in  a  commu- 
nity setting,  should  be  given  a  reasonal)ie  (ip[)i irtiir;it\  to  live  close  to  their 
families  and  friends,  when  appropriate 

We  can  no  longer  accept  the  continued  exisierK  p  ut  i.nrr.crb.  wliether  physical 
or  social,  that  unreasonably  prevent  Dersons  \v,th.  ;lis,ihilities  from  full  inte- 
gration into  our  society  1  ask  e\er\  (itizen  tn  t<;n  me  in  recognizing  and 
valuing  the  contributions  that  people  with,  di^ai-iii'ies  have  made  to  our 
society  and  to  commit  to  a  (  ollertne  effort  th,,it  i  tc-.'ps  reasonable  access 
for  disabled  persons  to  all  that  America  has  to  otier. 

By  joint  resolution  approved  .August   11     194"i.   i^    amended  (36  U.S.C.  121). 

r>.in  t! 


the  Congress  has,  each  year  since  1945.  (ailed 
the  contributions  that  workers  with   dis,d.iilities  h.,ut 
the  President   to   issue   a   {irociam.ition    >  aliini 
and  activities. 


Nation  to  recognize 

.1  ;e,  and  requested 

toi    ippiropriate   ceremonies 


NOW,  THEREFORE,   I.  (,EOR(,K  W    HI  SH    President 

of  America,  by  virtue  of  the  authoritv  \estt>ii  ;i.  i 
and  laws  of  the  United  States,  do  hereb\  [iroi  iaur.  O 
Disability  Employment  .Awareness  Montii    I  i.ili    .ip 


ol  the  United  States 
e  by  the  Constitution 
nher  2001.  as  National 
11  government  leaders, 
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aiul    Hmplovers   to   collaborate   to   ensure   the   full    inclusion 
-    pf'isDns   with   disabilities   in   the   21st   Century   workforce. 

!\  wriM  ^s  WHLREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
(J(  \i)\h'i,  111  ttu'  \>'ar  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  ot  Aniprica  the  two  hundred  and  twentv-sixth. 


(^ 


|FR  Doc.  01-25440 
Filed   10-5-01;  H:45  am| 
Billing  code  3195-01-F 
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Rules  and  Regulations 


Kedrrai  Keeistcr 
Vol.  66,  No.   195 

Tuesday.  October  9,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  US  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  hsted  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM197;  Special  Conditions  No. 
25-186-SC] 

Special  Conditions:  Boeing  Model  737- 
700  Airplane;  Certification  of  Cooktops 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  737-700 
airplane  modified  by  Schwartz 
Engineering  Company  (SEC).  This 
modified  airplane  will  have  a  novel  or 
unusual  design  feature  w-hen  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category'  airplanes.  The 
modification  incorporates  the 
installation  of  an  electrically  heated 
surface,  called  a  cooktop.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  addressing  the 
potential  hazards  that  may  be 
introduced  by  cooktops.  These  special 
conditions  contain  the  additional  safetv 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  1.  2001, 
Comments  must  be  received  on  c»r 
before  November  23.  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplit:ate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate. 
Attention:  Rules  Docket  (ANM-113). 
Docket  No.  NM197.  1601  Lind  Avenue 
SVV..  Renton.  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 


above  address.  All  comments  must  be 
marked:  Docket  No,  \Mm"  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays.  exc:ept  Federal  holidavs, 
between  7:30  am,  and  4  p  ni 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Sinclair.  FAA.  Airframe  Cabin 
Safety  Branch.  ANM-115.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lmd  Avi^nue 
SW..  Renton,  Washington  98055-4056; 
telephone  (425)  22~-21')5.  facsimile 
(425) 227-1149, 

SUPPLEMENTARY  INFORMATION:  Tht   FAA 
has  determined  that  notu  >■  and 
opportunit\'  for  prior  pubJK  comment 
hereon  are  impracticable  bei  ause  these 
procedures  would  significantiv  delav 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  riirt  raft    In 
addition,  the  substance  of  these  spec:ial 
conditions  has  previously  been  subject 
to  the  public  comment  process  with  no 
substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Cominents  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identifv  the 
rules  docket  number  and  be  .submitted 
in  duplicate  to  the  address  specified 
above  The  Administrator  will  consider 
all  communications  received  on  nr 
before  the  closing  date  for  comments 
The  special  conditions  described  in  this 
document  mav  be  changed  m  light  of 
the  comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  h\  interested 
persons,  both  before  and  aher  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  F'AA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  uishini;  th.-  FAA  to 
acknowledge  receipt  nf  tlici:  i  i  iiiinents 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM197."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter 

Background  Information 

On  September  20,  2000,  Schwartz 
P^ngineenng  Compain  iSEC),  115 


Kestrel  Drive,  Spring  Branch,  Texas 
78070,  applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  the  Boeing 
Model  737-700  airplane,  the  Model 
737-700  is  a  large  transport  category 
airplane  powered  by  two  CFM  56 
engines,  with  a  maximum  takeoff  weight 
of  171.000  pounds  The  modified  737- 
700  airplane  operates  with  a  2-pilot 
crew,  up  to  3  flight  attendants,  and  can 
hold  up  to  18  passengers. 

The  modification  incorporates  the 
installation  of  an  electrically  heated 
surface,  called  a  cooktop.  Cooktops 
introduce  high  heat,  smoke,  and  the 
possibility  of  fire  into  the  passenger 
cabin  environment.  These  potential 
hazards  to  the  airplane  and  its 
occupants  must  be  satisfactorily 
addressed.  Since  existing  airworthiness 
regulations  do  not  contain  safety 
standards  addressing  cooktops,  special 
conditions  are  therefore  needed. 

lype  (^ertifu  atioii  Basis 

Under  the  provisions  of  14  CFR 
21.101,  SEC  must  show  that  the  Boeing 
Model  737-700  airplane,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  bv  reference  in  Type 
rfTl;f;<  .iU  Data  Sheet  No.  A16VVE,  or 
'hi  „}  [  ;i  nble  regulations  in  effect  on 
the  date  oi  application  for  the  change. 
The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  Datai  Sheet  No.  AlBVVE  are 
part  25.  as  amended  by  Amendments 
25-1  through  25-77.  with  reversions  to 
earlier  amendments,  voluntary 
compliance  with  later  amendments, 
special  conditions,  equivalent  safety 
findings,  and  exemptions  listed  in  the 
Type  Certificate  Data  Sheet 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is,  part  25  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  737-700 
airplane  modified  by  SEC  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  this  Boeing  Model  737-700 
airplane  must  comply  with  the  fuel  vent 
and  exhaust  emission  requirements  of 
part  34  and  the  noise  certification 
requirements  of  part  36. 
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Special  conditions,  as  defined  in 
§  1 1.19.  are  issued  in  accordance  with 
§  11.18,  and  become  part  of  the  type 
certification  basis  in  accordance  with 
^21  101(b)(2) 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued  Should  SEC  apply  at  a  later 
date  for  a  supplemental  tvpe  certificate 
to  modiK'  fln\'  other  model  included  on 
the  same  tvpe  certificate  to  incorporate 
the  same  no\-el  or  unusual  design 
feature,  these  special  conditions  would 
also  applv  to  the  other  model  under  the 
provisions  of  ^21  lOllaKlV 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  modification  of 
the  Boeing  Model  737-700  airplane  will 
include  installation  of  a  cooktop  in  the 
passenger  cabin  Cooktops  introduce 
high  heat,  smoke,  and  the  possibility  of 
fire  into  the  passenger  cabin 
environment  The  current  airworthiness 
standards  of  part  25  do  not  contain 
adequate  or  appropriate  safety  standard-; 
to  protect  the  airplane  and  its  occupant^ 
from  these  potential  hazards. 
Accordinglv,  this  system  is  considered 
to  be  a  novel  or  unusual  design  feature- 
Discussion 

Currently,  (jven>.  are  the  prevailing 
means  of  heating  food  on  airplanes. 
Ovens  are  characterized  by  an  enclosure 
that  contains  both  the  heat  source  and 
the  food  being  heated.  The  hazards 
represented  bv  nv^ns  are  thus 
inherentlv  limited,  and  are  well 
understCKjd  through  years  of  service 
e.vperience  Cooktops.  un  the  other 
hand,  are  characterized  bv  exposed  heat 
sources  and  the  preseni  e  of  relatively 
unrestrained  hot  cookware  and  heated 
food,  which  may  represent 
unprecedented  hazards  to  both 
occupants  and  lh^^  airplan^^ 

Cooktops  could  have  serious 
passenger  and  airplane  safety 
implications  if  appropriate  requirements 
are  not  established  for  their  installation 
and  use  These  special  conditions  apply 
to  cooktops  with  electrically-powered 
burners  equipped  with  an  automatic 
power  shut  off  feature,  which  turns  off 
the  power  to  the  cooktop  whene\er  the 
cooktop  cover  is  closed  This  automatic 
shut  off  feature  prevents  the  cooktop 
from  being  a  hazard  to  the  passengers 
and  crew  and  from  becoming  a  fin^ 
hazard  when  the  cover  is  closed,  thus 
increasing  the  level  of  safety 

The  use  of  an  open  flame  cooktop  (for 
example  natural  gas,  is  be\ond  the 
scope  of  these  special  conditions  and 
would  require  separate  ni^emaking 
action  The  requirements  identified  in 
these  special  conditions  are  in  additiin 
to  those  considerations  identified  in 


Advisorv-  Circular  (AC)  2,5-10,  Guidance 
for  Installation  of  Miscellaneous  Non- 
required  Electrical  Equipment,  and 
those  in  AC  25-17,  Transport  Airplane 
Cabin  Interiors  Crashwfirthinc-ss 
Handbook.  The  intent  of  these  special 
conditions  is  to  provide  a  level  of  safety 
that  is  consistent  with  that  on  similar 
airplanes  without  cooktops. 

.Applicability 

.As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  737-700  airplane  modified  bv 
SEC.  Should  SEC  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  mode!  included  on  the 
same  tvpe  certificate  to  inct)rporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  applv  to 
that  model  as  well  under  the  provisions 
of§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Boeing  Model  737-700  airplane 
modified  by  SEC,  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  F.AA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  previously  been 
subjected  to  the  notice  and  comment 
period  and  has  been  derived  without 
substantive  change.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantlv 
affect  the  certification  of  the  airplane. 
which  is  imminent,  the  F.-\A  has 
determined  that  prior  public  notice  and 
comment  are  uimecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportiinity  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

.Aircraft.  .Aviation  >afetv.  Reporting 
and  recordkeeping  requirements 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  L'.S.C.  106(g).  40113.  44701. 
44702.  44704 

PART  25— {AMENDED] 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  bv  the 
.Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 


supplemental  tvpe  certification  basis  for 
the  Boeing  Model  737-700  airplane 
modified  by  SEC. 

Cooktop  Installations  With  Electrically- 
Powered  Burners 

1.  Means,  such  as  conspicuous 
burner-on  indicators,  physical  barriers, 
or  handholds,  must  be  installed  to 
minimize  the  potential  for  inadvertent 
personnel  contact  with  hot  surfaces  of 
both  the  cooktop  and  cookware. 
Conditions  of  turbulence  must  be 
considered. 

2.  Sufficient  design  means  must  be 
included  to  restrain  cookware  while  in 
place  on  the  cooktop.  as  well  as 
representative  contents  (soups  or 
sauces,  for  example)  from  the  effects  of 
flight  loads  and  turbulence. 

fa)  Restraints  must  be  provided  to 
preclude  hazardous  movement  of 
cookware  and  contents.  These  restraints 
must  accommodate  any  cookware  that  is 
identified  for  use  with  the  cooktop. 

(b)  Restraints  must  be  designed  to  be 
easilv  utilized  and  effective  in  service. 
The  cookware  restraint  system  should 
also  be  designed  so  that  it  will  not  be 
easilv  disabled,  thus  rendering  it 
unusable. 

(c)  Placarding  must  be  installed  which 
prohibits  the  use  of  cookware  that 
cannot  be  accommodated  by  the 
restraint  system. 

3.  Placarding  must  be  installed  which 
prohibits  the  use  of  cooktops  (that  is, 
power  on  any  burner)  during  taxi, 
takeoff,  and  landing  (TTL). 

4.  Means  must  be  provided  to  address 
the  possibilitv  of  a  fire  occurring  on  or 
in  the  immediate  vicinity  of  the  cooktop 
caused  bv  materials  or  grease 
inadvertently  coming  in  contact  with 
the  burners. 

Note:  Two  acr  eptable  means  of  complying 
with  thi'i  requirement  are  as  follows: 

•  Placarding  must  be  installed  that 
pr'jhibits  anv  burner  from  being  powered 
when  the  cooktop  is  unattended  (this  would 
prohibit  a  single  person  from  cooking  on  the 
cooktop  and  intermittentiv  serving  food  to 
passengers  while  anv  burner  is  powered).  In 
addition,  a  fire  detector  must  be  installed  in 
the  vicinity  of  the  cooktop,  which  provides 
an  audible  warning  in  the  passenger  cabin; 
and  a  fire  extinguisher  of  appropriate  size 
and  extinguishing  agent  must  be  installed  in 
the  immediate  vicinity  of  the  cooktop.  A  fire 
on  or  around  the  cooktop  must  not  block 

n( !  ess  to  the  extinguisher.  One  of  the  fre 
extinguishers  required  by  is  25.851  may  be 
used  to  satisfy  this  requirement  if  the  total 
complement  of  extinguishers  can  be  evenly 
distributed  throughout  the  rabin.  If  this  is  nol 
possible,  then  the  extinguisher  in  the  gallev 
area  would  be  additional 
or 

•  ,An  automatic,  thermallv-activated  fire 
suppression  svstem  must  be  installed  to 
extinguish  a  fire  at  the  (  ooktop  and 
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immediatelv  adiai.ent  surfaces.  The  agent 
used  II!  thf  system  mu'-t  hi'  an  dppro\ed  total 
flofjding  agent  suitable  tor  use  in  an  occupied 
area.  The  fire  suppression  system  must  ha\e 
a  manual  override.  The  automatic  activation 
of  the  fire  suppression  system  must  also 
automatically  shut  off  power  to  the  cooktop 

5.  The  surfaces  of  tfie  galley 
surrounding  the  cooktop.  which  woulci 
be  exposed  to  a  fire  on  the  cooktop 
surface  or  in  cookware  on  the  cooktop, 
must  be  constructed  of  materials  that 
comply  with  the  flammabilitv 
requirements  of  part  111  of  appendix  F  to 
part  25.  This  requirement  is  in  addition 
to  the  flammability  requirements 
typically  required  of  the  materials  in 
these  galley  surfaces  During  the 
selection  of  these  materials, 
consideration  must  also  be  gi\  en  to 
ensure  that  the  flammability 
characteristics  of  the  materials  will  not 
be  adversely  affected  bv  the  use  of 
cleaning  agents  and  utensils  used  to 
remove  cooking  stains 

6.  The  cooktop  must  be  ventilated 
with  a  system  independent  of  the 
airplane  cabin  and  cargo  ventilation 
system.  Procedures  and  time  inter\'als 
must  be  established  to  inspect  and  clean 
or  replace  the  ventilation  svstem  to 
prevent  a  fire  hazard  from  the 
accumulation  of  flammable  oils.  These 
procedures  and  time  intervals  must  be 
included  in  the  Instructions  for 
Continued  Airworthiness  (ICA)  The 
ventilation  system  ducting  must  be 
protected  by  a  flame  arrestor. 

Note:  The  applicant  nia>  find  additional 
useful  information  in  Society  of  .^utomotive 
Engineers.  .Aerospace  Recommended  Practice 
8.T.  Re\ .  E.  entitled  "Air  Conditioning 
Systems  for  Subsonic  .Airplanes,    daied 

August  1.  rjqi 

7.  Means  must  be  provided  to  contain 
spilled  foods  or  fluids  in  a  manner  that 
will  prevent  the  creation  of  a  slipping 
hazard  to  occupants  and  will  not  lead  to 
the  loss  of  structural  strength  due  to 
airplane  corrosion. 

8.  Cooktop  installations  must  provide 
adequate  space  for  the  user  to 
immediately  escape  a  hazardous 
cooktop  condition. 

9.  A  means  to  shut  off  power  to  the 
cooktop  must  be  provided  at  the  galley 
containing  the  cooktop  and  in  tlie 
cockpit.  If  additional  switches  are 
introduced  in  the  cockpit,  revisions  to 
smoke  or  fire  emergency  procedures  of 
the  AFM  will  be  required. 

Issued  in  Renlon.  Washington,  on  ()<  tober 
1.  2001 
Ali  Bahrami, 

Acting  Manager^  Transport  Airplane 
Dirertomte.  Aircraft  Certification  Service. 
[FRDoc  01-25293  Filed  10-S-Ol:  845  am; 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  United  States  and  District  of 
Columbia  Codes 

AGENCY:  Inited  .States  Parole 
Commission.  lustice. 
ACTION:  Final  rule. 


summary:  The  U.S.  Parole  Commission 

i.N  amending  the  rule  that  delegates  to  its 
hearing  examiners  \arious  powers  in 
CMiducting  parole  release  and 
revocatifin  proceedings  for  United  States 
Code  and  District  of  Columbia 
offend»^rs  The  amendment  delegates  to 
hearing  examiners  the  authority  to  make 
probable  cause  determinations  for 
parolees  and  super\ised  releasees 
charged  with  \  lolating  the  conditions  of 
release,  and  to  determine  the  location  of 
a  revocation  hearing  and  the  witnesses 
who  would  attenci  the  proceeding. 
Through  this  delegation,  the 
Commission  seeks  to  ensurp  an  efficient 
allocation  of  workload  between  the 
Commission  and  its  staff,  identif%-  and 
correct  procedural  errcjrs  m  conducting 
revocation  proceedings  at  an  earlv  stage 
of  the  process,  and  increase  its 
consistenrv  in  scheduling  revocation 
hearings  within  statutor\  and 
constitutional  deadlines 
EFFECTIVE  DATE:  October  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  General  (^lunsel.  I    ,S  Parole 
Commission.  5550  Friendship  Blvd. 
Chevy  Chase.  Maryland  20815, 
telephone  (.301 )  492-5959  Questions 
about  this  publication  are  welcome,  but 
inquiries  concerning  individual  cases 
cannot  be  answered  over  the  telephone. 
SUPPLEMENTARY  INFORMATION:  Tht   Pdrole 
Commission's  statute  at  IH  r..S  (. 
4203(cK2)  permits  the  Commission  to 
delegate  to  hearing  examiner.-  a  nuinbfr 
of  powers,  including  the  power  to 
"make  findings  of  probable  cause  and 
issue  subpenas  for  witnesses  or 
evidence  in  parole  revocation 
proceedings  "  Until  now  the 
Commission  has  not  delegated  this 
power  and  has  reser\ed  to  itself  the 
duty  of  making  these  preliminary 
decisions.  Because  the  transfer  of 
jurisdiction  o\er  District  of  Columbia 
parolees  on  August  5.  2000  substantialh 
increased  its  workload,  the  (.ommisMon 
has  been  reviewing  the  allocation  of 
work  between  Commissioners  and  staff 
and  exploring  methods  of  reducing  thp 
time  necessarv  to  conduct  re\ m  atmn 


proceedings  and  make  revocation 
decisions.  This  effort  has  become  more 
urgent  since  the  membership  of  the 
Commission  has  been  reduced  to  only 
three  Commissioners  by  a  recent 
resignation.  By  usiiig  the  authority 
provided  in  the  above  statute  and 
delegating  the  functions  of  making 
probable  cause  decisions  and  issuing 
subpoenas  to  hearing  examiners,  the 
Commission  seeks  to  eliminate  several 
days  of  case  processing  time  and  still 
reserve  to  the  Commissioners'  review 
and  judgment  the  most  significant 
decisions  for  accused  release  violators. 
i.e.,  the  initial  deprivation  of  the 
offender's  liberty  through  the  issuance 
of  a  warrant,  and  revoking  parole  or 
supervised  release.  The  Commission 
anticipates  that  the  increased  efficienci.' 
achieved  in  its  probable  cause 
determinations  will  materially 
contribute  to  the  agency's  ability-  to  meet 
its  deadlines  in  concluding  final 
revocation  hearings  for  both  U.S.  Code 
and  DC.  Code  parolees. 

In  implementing  the  delegation  the 
Commission  expects  that  the  delegated 
functions  would  be  exercised  in  almost 
all  cases  by  the  agency's  Case  Sen'ices 
Administrator,  a  position  normally  held 
by  a  senior-level  hearing  examiner  But 
this  practice  may  var\-.  depending  on 
changes  in  staff  responsibilities  and  the 
agency's  workload  Other  Commission 
administrators  or  hearing  examiners 
may  be  called  upon  to  perform  these 
duties,  or  the  Commissioners  may 
reassume  these  functions  at  any  time. 
Though  quality  control  of  the 
Commission's  work  is  exercised  by  all 
professional  personnel,  when  the  Case 
Ser\'ices  Administrator  exercises  these 
newly-delegated  functions,  that  official 
is  well-positioned  to  review  and  correct 
the  work  of  the  case  analysts  in 
preparing  revocation  cases  This  built-in 
quality  control  review  should  reduce 
the  incidence  of  errors  which  can  slow 
down  the  revocation  process  or  require 
a  rehearing,  and  will  assist  supervisory- 
staff  in  the  ongoing  training  of  case 
analysts  in  revocation  procedures. 

The  amended  rule  also  provides  that, 
along  with  the  probable  cause 
determination,  the  hearing  examiner 
would  decide  the  location  of  the 
revocation  hearing  and  those  witnesses 
who  would  attend  the  proceeding. 
These  procedural  matters  clearly  fall 
within  other  powers  that  may  be 
delegated  to  hearing  examiners,  namely 
the  powers  to  '"conduct  hearings  and 
proceedings  "  and  to  "obtain  and  make 
a  record  of  pertinent  information."  18 
use  4203(c)(2)  Moreover,  as  noted 
earlier,  the  statute  expressly  allow  s  the 
Commission  to  delegate  the  authorit\-  to 
issue  subpoenas  to  witnesses  and  to 
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produce  documentary  evidence.  If  a 
hearing  examiner  may  require  a 
witness's  attendance  at  a  re\  ncatiori 
proceeding  thrnugh  compulsory 
process,  he  obviously  may  determine 
those  witnesses  who  should  attend  the 
proceeding  upon  request  and  in  the 
absence  of  a  subpoena.  .Since  subpoenas 
frequently  have  to  be  reissued  because 
of  rescheduled  revocation  hearings. 
delegation  of  the  task  of  issuing 
subpoenas  would  reduce  the  number  of 
file  transfers  to  the  Commissioners,  and 
again  reserve  their  review  for  final  case 
decisions 

As  a  result  of  the  delegation,  in  some 
cases  a  hearing  examiner's  order  will 
result  in  the  discharge  of  an  accused 
violator  from  custody.  But  the  exercise 
of  this  power  is  limited  to  cases  where 
the  examiner  finds  no  probable  cause 
for  the  alleged  violation.  The  delegation 
does  not  include  the  authority  to  relea>e 
an  accused  violator  to  the  communitv  if 
probable  cause  for  violation  is  found 
See  18  U.S.C,  4214(a](l){.-\).  Section 
42(j3(cK2)  expressly  provides  only  for 
the  delegation  of  the  power  to  make  ti 
probable  cause  finding  and  is  silent  on 
the  power  of  restoring  a  parolee  to 
supervision  despite  a  finding  of 
probable  cause  for  parole  violation  On 
this  point,  the  Commission  has  decided 
to  take  a  cautious  approach  in 
interpreting  its  statutory  delegation 
authority   If  a  hearing  examiner  finds 
probable  cause  and  nonetheless  believfs 
that  the  parolee  should  be  returned  to 
the  community  either  before  or  without 
a  revocation  hearing,  the  case  will  be 
referred  to  a  Commissioner  for  a 
decision  as  to  release  A 
recommendation  for  release  may  be 
made,  but  this  is  the  extent  of  the 
hearing  examiner's  authority.' 

Finally,  the  amended  rule  provides 
that  the  delegated  powers  apply  to  the 
relevant  provisions  for  parole 
revocations  for  US.  Code  offenders  and 
for  parole  and  supervised  release 
revocations  for  DC.  Code  offenders  Du»' 
to  Section  11233(c)(2)(A)  of  the  National 
Capital  Revitalization  and  Self- 
Government  Act  of  1997.-  the 
Commission  is  authorized  to  use  the 
same  procedures  to  revoke  supervised 
release  terms  for  DC  Code  offenders 
that  applv  to  federal  parolees 

Since  the  rule  is  onlv  a  proc:edural 
rule  and  pertains  only  to  the  allocation 
of  functions  within  the  Commission,  the 
Commission  has  determined  that  the 


In  this  r'-i>circi  it  is  worth  noting  that  Sertion 
4it)Jli  HJi  onlv  pprmili  the  (ieleRalion  of  the 
fuiii  lioti  iif  recommending  rwviK.alion  and  reparolr 
liispiiMiions.  Qinsequenllv.  heanng  examiners  may 
not  make  final  decisions  on  these  matters 

-Public  Law  105-33.  Ill  Stat.  749  (Aug.  5.  1997) 
(now  codified  at  D.C.  Code  24-1233lc)(2)(A)). 


rule  is  not  subject  to  the  notice  and 
comment  or  the  thirty-day  delav 
provisions  of  5  U.S.C.  .S53. 

Regulator^'  Assessment  Requirements 

The  U.S.  Parole  Commission  has 
determined  that  this  final  rule  does  not 
constitute  a  significant  rule  within  the 
meaning  of  Executive  (Jrder  1 2866  The 
final  rule  will  not  have  a  significant 
fconomir  impact  upon  a  sutistantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
.-\ct.  5  use.  605(b).  and  is  deemed  by 
the  Ojmmission  to  be  a  rule  of  agency 
practice  that  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties  pursuant  to  Section 
804(3J(c)  of  the  Congressional  Review 
Act 

List  of  Subjects  in  28  CFR  Part  2 

.\dministrative  practice  and 
procedure,  Prisoners,  Probation  and 
Parole. 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
dint'ndment  to  28  CFR  part  2. 

PART  2— {AMENDED] 

1   The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

\uthority:  18  U.S.C.  4203(a)(1)  and 

4204la)(6). 

2.  Section  2.23,  paragraph  (a)  is 
amended  bv  adding  the  following 
sentence  to  the  end  to  read  as  follows; 

§  2.23     [Relegation  to  hearing  examir>ers. 

(a)  *    *    *  Notwithstanding  the 
provisions  of  §§  2  48  through  2.51. 
«»t?2  101  through  2.104.  and  §§2.214 
through  2  217,  there  is  also  delegated  to 
hearing  examiners  the  authority 
necessary  to  make  a  probable  cause 
finding,  to  determine  the  location  of  a 
revocation  hearing  and  to  determine  the 
witnesses  who  will  attend  the  hearing, 
including  the  authority  to  issue 
subpoenas  for  witnesses  and  evidence. 

\)d\>'(\   St'ptpmUT  2',.  2001. 
bdward  F.  Reilly.  jr.. 
Chairman.  Parole  Commission. 
FK  [)o(    01-25111  Filed  10-5-01;  8:4,5  ami 
BILLING  COO€  4410-31 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD1 3-01 -022] 

Drawbridge  Operations  Regulations; 
Lake  Washington,  WA 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  Commander,  Thirteenth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Evergreen  Point  Floating  Drawbridge 
on  .State  Route  520  across  Lake 
Washington  between  Seattle  and 
Bellevue,  Washington.  This  deviation 
allows  the  Washington  Department  of 
Transportation  (WSDOT)  to  close  the 
floating  retractable  span  from  12:01  a.m. 
on  August  13  to  12:01  a.m.  on  October 
8.  2001.  Normally,  the  draw  does  not 
open  between  the  hours  of  5  a.m.  and 
9  p.m.  Monday  through  Friday,  except 
federal  holidays.  This  deviation  allows 
the  bridge  owner  to  bolt  the  floating 
span  closed  to  immobilize  it  for  center- 
lock  replacement  and  other 
refurbishment. 

EFFECTIVE  DATE:  This  deviation  is 
effective  from  12:01  a.m.  on  August  13 
to  12:01  a.m.  on  October  8,  2001. 
ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  District.  915  Second  Avenue. 
Seattle,  Washington  98174-1067,  room 
3510  between  7:45  a.m.  and  4:15  p.m.. 
Monday  through  Friday,  except  federal 
holidays.  The  Bridge  Section  of  the  Aids 
to  Navigation  and  Waterways 
Management  Branch  maintain  the 
docket  for  this  temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt,  Chief,  Bridge  Section.  Aids 
to  Navigation  and  Waterways 
Management  Branch,  Telephone  (206) 
220-7282. 

SUPPLEMENTARY  INFORMATION:  The 
Evergreen  Point  Floating 

Bridge  across  Lake  Washington  at 
Seattle.  Washington,  provides  no 
vertical  clearance  at  the  draw  span 
when  it  is  closed.  Fixed  transition  spans 
from  the  floating  portion  of  the  bridge 
provide  navigational  openings.  The 
West  Fixed  Span  provides  45  feet  of 
vertical  clearance  at  all  lake  levels.  The 
East  Fixed  Span  has  a  gradient  so  that 
on  the  low  (west  margin)  57  feet  is 
provided  up  to  64  feet  on  the  side 
opposite  (east  margin).  Most  of  the 
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vessels  that  ply  Lake  Washington  can 
pass  safely  under  the  fixed  transition 
spans.  The  number  of  draw  openings 
have  decreased  so  thai  the  span  has 
opened  as  little  as  10  times  annually  ui 
recent  years.  Most  of  these  openings 
ha\  e  been  for  construction  equipmont 
serving  other  \VSD(3T  projects  State 
Route  520  is  a  major  commuter  route 
v.ith  a  high  daily  traffic  count  This 
deviation  allows  WSDOT  to  refurbish 
the  bridge  as  quickly  as  possible 
without  disrupting  roadway  traffic. 
Furthermore,  this  drawbridge  is 
\  ulnerable  to  water  and  wind  pressure 
because  of  its  floating  nature.  This 
closure  also  facilitates  completion  of 
work  at  a  time  of  year  when  these 
weather  factors  are  minimal. 

This  temporary  deviation,  authorized 
under  33  CFR  1 1 7.35.  allows  the 
floating  drawspan  to  remain  closed  from 
12:01  a.m.  on  August  13  to  12:01  a.m. 
on  October  H,  2001. 

Dated:  September  25.  2001. 
Erroll  Brown. 

HfiirAdmiml.  U.S.  Coast  Guard.  Commander. 
Thirtfunth  Coast  Guard  District 
(FR  Do(    m-2.S288  Filed  10-5-01:  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD1 3-01 -024) 

Drawbridge  Operations  Regulations; 
Duwamish  Waterway,  WA 

AGENCY:  Coast  (kiard.  D(3T 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Thirteenth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  dual  First  Avenue  South 
Drawbridges  across  the  Duwamish 
Waterway,  mile  2.5,  at  Seattle. 
Washington.  This  deviation  allows  thr- 
Washington  Department  of 
Transportation  (WSDOT)  to  close  the 
bascule  span  from  12:01  am  on  October 
6  to  12:01  a.m.  on  October  7  2001. 
Presently,  the  dual  bascule  need  not 
open  between  the  hours  of  6  am  and 
9  p.m.  and  from  3  p.m.  to  fi  p  m 
Monday  through  Friday,  except  federal 
holidays.  Openings  are  provided  at  an\' 
time  for  vessels  of  at  least  5000  gross 
tons,  vessels  towing  such  vessels,  or 
\'essels  enroute  to  tow  such  vessels. 
This  deviation  allows  the  bridge  owner 
to  repair  a  leaking  hydraulic  cylinder  at 
one  of  the  center  locks. 


EFFECTIVE  DATE:  This  dc\  lation  is 
effective  from  12:01  am   on  October  6 
to  12:01  am   on  0(  tober  7,  2001. 

ADDRESSES:  Inles-  otherwise  noted, 
documents  referred  tc  ;;;  'i;is  notice  are 
available  for  inspection  aiui  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  Distnrt.  ')!"  Se(  ond  .Xvenue. 
Seattle.  Washington  'J8174-1067.room 
3510  between  7:45  a.m.  and  4:15  p.m.. 
Monday  through  Friday,  except  federal 
holidays.  The  Bridge  Section  of  the  Aids 
to  Navigation  and  Waterways 
Management  Branch  maintain  the 
docket  for  this  temporary  dpviation 

FOR  FURTHER  INFORMATION  CONTACT; 
.\iistin  Pratt,  Chief.  Bridge  Section.  Aids 

to  \a\igation  and  Waterways 
.Management  Brain  ii    Telephone  (206) 

220-7282 

SUPPLEMENTARY  INFORMATION:  The  First 
.\\i'nue  South  Dr.iwliiidges  across  the 
Duwamish  Water\\  .i\    mile  2.5,  at 
Seattle.  Washington   [Tovide  32  feet  of 
\ertical  clearamc  citj(Ae  Mean  High 
Water  for  the  central  100  feet 
horizontally  Navigation  on  the 
waterway  include  tugs,  large  container 
barges,  construction  equipment,  and 
recreational  vessels.  First  Avenue  South 
is  a  major  commuter  route  Monday 
through  Fri(ia\    The  we.-kend  was 
selected  for  the  work  because  the  large 
vessel  traffic  and  road  \ehicle  passage  is 
reduced  from  normal  weekday 
frequencies  The  leaking  cylinder  for 
one  of  the  cylinders  will  be  replaced 
during  this  closure  to  prevent  spillage  in 
the  waterway  and  maintain  the  span  in 
operational  condition.  The  center  lock 
w  as  probably  damaged  in  the 
earthquake  that  occurred  in  Seattle  on 
February  28.  2001 

This  temporar\'  deviation,  authorized 
under  33  CFR  117  35.  allows  the  dual 
First  .Avenue  South  draw  '.pans  to 
remain  closed  from  12  01  a  m.  on 
October  6  to  12(11  ,i  i:i   on  October  7. 
2001. 

Dated:  September  25,  2001. 
Krroil  Brown, 

Hi\i!  Aiiiiurul.  U.S.  Coast  Guard.  Commander. 

Thirteenth  Coast  Guard  District. 

!FK  I)o(    ()l-2.'")2H]  Filed  10-5-01;  8:45  ami 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-01  -176] 

Drawbridge  Operation  Regulations: 
Newtown  Creek.  Dutch  Kills.  English 
Kills  and  Their  Tributaries.  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
ouaui  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Pulaski  Bridge,  mile 
0.6.  across  Newtown  Creek  between 
Brooklyn  and  Queens.  New  York.  This 
deviation  allows  the  bridge  to  remain  in 
the  closed  position  from  7  a.m.  on 
October  20,  2001  through  8  p.m.  on 
October  21,  2001.  to  facilitate  painting 
at  the  bridge. 

DATES;  This  deviation  is  effective  from 
Uc  tuber  20.  2001  through  October  21. 
2001. 

FOR  FURTHER  INFORMATION  COMACT: 
i<),-,t-ph  Scluiueu.  i  iii)ri  i  (.itiiiei.  First 
Coast  Guard  District,  at  (2121  668-7165, 
SUPPLEMENTARY  INFORMATION:  The 
Pulaski  Bridge.  <it  iiiin-  o  ti,  across 
Newtown  Creek  has  a  vertical  clearance 
of  39  feet  at  mean  high  water,  and  43 
feet  at  mean  low  water  in  the  closed 
position. 

The  existing  drawbridge  operation 
regulations  are  listed  at  33  CFR 
11 7.801(g)  and  require  the  draw  to  open 
on  signal  if  at  least  a  two-hour  advance 
notice  is  given. 

The  bridge  owner.  New  York  Citv 
Department  of  Transportation,  requested 
a  temporary  deviation  from  the 
drawbridge  operating  regulations  to 
facilitate  painting  at  the  bridge  that  can 
only  be  safely  performed  while  the 
bridge  is  in  the  closed  position. 

This  deviation  to  the  operating 
regulations  allows  the  Pulaski  Bridge  to 
remain  in  the  closed  position  from  7 
a.m.  on  October  20.  2001  through  8  p.m. 
on  October  21.  2001. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible 

Dated:  September  27.  2001 

G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District 

IFR  r)o(    01-25282  Filed  10-5-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD01-01-17ri 

Drawbridge  Operation  Regulations: 
Hampton  River.  NH 

AGENCY:  (oast  Guard,  HOT, 

ACTION:  Notice  of  tt'nipnrdrv  lieviation 
from  regulations. 

SUMMARY:  The  Commandpr,  First  Coast 
Guard  District,  has  issued  a  temporarv' 
d<^vidtion  from  the  drawbridge  operation 
regulations  for  the  SRl  A  Bridge,  mile 
0,0.  across  the  Hampton  River  in  New 
Hampshire  This  deviation  from  the 
regulations,  effective  on  October  16, 
iOOl .  all'iws  th^'  bridge  to  remain  in  the 
cl(jsed  position  for  vessel  traffic 
h»'twpen  1  am  and  6  p.m.  This 
temporar\'  dp\'iation  is  necessary  to 
fanhtatf^  ^c  ht>dul"d  m  iintcnanre  repairs 
at  the  bridge 

DATES:  This  deviation  is  effective  on 
(Jctuner  16.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 

M(;Donald.  Pro|ect  CJffittT,  First  Coast 
Guard  District,  at  iftl"^  12  f-ri  <64. 

SUPPLEMENTARY  INFORMATION:  The 

existing  drawhridoe  operating 
r^'gulatlc)ns  are  list^'d  at  Tf  GFR  117,697, 

The  bridge  owner.  .New  Hampshire 
Department  of  Transportation  (NHDOT), 
requested  a  tempnrary  deviation  from 
the  drawbridge  operating  rt^gulations  to 
facilitate  necessary  ma  Hani'  ai  repairs 
at  th^  bridge 

This  di'viatum  to  the  npt'rating 
regulati(jns,  effective  on  ()( tuber  16, 
2001.  allows  the  SRl.\  Bridg.-  to  need 
not  open  for  \ess»»l  traffic  between  3 
am  and  6pm 

This  de\  latii.n  from  the  operating 
regulations  is  authorized  under  33  CFR 
117,35.  and  will  be  performed  with  all 
due  speed  in  ori'T  to  return  the  bridge 
to  normal  operation  as  soon  as  possible 

i)Htf'(l    S.-iitfrnhf-r  27    2001. 
Ci.S.  Nattard. 

Ht-ar  Admiral.  i'.S.  Coast  Guard.  Commander. 

First  Coast  Guard  District. 

IFR  [)()f:  01-2.=i28.3  Filed  10-5-01;  8:45  ami 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Part  117 
[CGD13-01-0251 

Drawbridge  Operations  Regulations; 
Chehalis  River.  WA 

AGENCY:  Coast  Guard,  DOT, 

ACTION:  Ni.ti<  t^  of  temporary  deviatif>n 

ti'  ':ii  r>'uuidti!ins. 

SUMMARY:  The  Commander,  Thirteenth 
Coast  Guard  District  has  issued  a 
temporary  deviation  frorr}  the 
regulations  governing  the  operation  of 
the  Chehalis  River  Bridge  (State  Route 
101)  across  the  Chehalis  River,  mile  0.1, 
at  Aberdeen,  Washington.  This 
deviation  allows  the  Washingtfin 
Department  of  Transportation  (VVSDOT) 
to  open  both  leaves  of  the  bascule  span 
from  12:01  a.m.  on  September  17  to 
12:01  a.m.  on  Novembpr  16,  2001.  only 
if  12  hours  notice  is  provided.  Single- 
leaf  openings  would  be  provided  on 
signal  according  the  normal  operating 
schedule  of  the  bridge,  Presentlv.  the 
draw  opens  on  signal  from  one  hour 
before  sunrise  to  one  hour  after  sunset. 
except  that  from  7:15  a.m.  to  8:15  am 
and  4:15  p.m.  to  5:15  p.m.  Mondav 
through  Friday,  except  federal  holidavs. 
the  draw  need  not  open  for  vessels  of 
less  than  5000  gross  tons.  At  all  rither 
times  it  opens  if  at  least  one  hour  notice 
is  given.  This  deviation  allows  the 
bridge  owner  to  perform  maintenance 
on  the  four  counterweight  link  arms  of 
the  draw  span. 

EFFECTIVE  DATE:  This  deviation  is 
effective  from  12:01  a.m.  on  September 
17  to  12:01  a.m.  on  November  16.  2001 
ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copying  at 
Commander  (oan).  Thirteenth  Coast 
Guard  District.  915  Second  .Avenue 
Seattle.  Washington  98174-1067.  room 
3510  between. 7:45  a.m.  and  4:15  [).m.. 
Monday  through  Friday,  except  federal 
holidays.  The  Bridge  .Section  of  thf-  .Aids 
to  Navigation  and  Waterways 
Management  Branch  maintain  the 
i]in  Ivi't  fur  this  tt'm[i'irar\'  di'viation 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt.  Chief.  Bridge  Section.  .Aids 
to  Navigation  and  Waterwavs 
Management  Branch.  Telephone  (206) 
220-7282. 

SUPPLEMENTARY  INFORMATION:   The 
(  ,ti>'ti.iii->  Ki\  tT  Uridu-'dii  ,Statf' Route 
101  across  the  C^hehalis  River  at  mile  0, 1 
provides  35  feet  of  vertical  clearance 
above  Mean  High  Water.  Navigation  on 
the  waterway  include  tugs,  barges. 


commercial  fishing  boats,  oceangoing 
ships,  and  recreational  vessels.  Most  of 
the  vessels  tra\'eling  the  Chehalis  River 
c  an  safelv  pass  through  a  single-leaf 
opening  or  the  closed  draw.  The 
infrequent  passage  of  large  piloted 
\'essels  alwavs  requires  double-leaf 
openings.  These  large  vessels  arrive 
about  twice  a  month  or  less.  The  12- 
hour  minimum  notice  imposed  by  this 
deviation  should  not  produce 
unreasonable  hardship  on  piloted 
vessels. 

This  temporarv  deviation,  authorized 
under  33  CFR  ll'7.35.  allows  the 
Chehalis  River  Bridge  to  provide 
double-leaf  openings  onlv  after  at  least 
12  hours  notice  is  given  from  12:01  a.m. 
on  September  17  to  12:01  a.m.  on 
November  16,  2001. 

UnU'd:  September  25.  201)1. 
Erroll  Brown, 

Hmr  .■\dmirai.  I '  S.  Coast  Guard.  Commander. 
Thirtet^nth  Coast  Guard  District 
iFR  Doc.  01-25284  Filed  10  -5-01;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD01-01-178] 

Drawbridge  Operation  Regulations: 
Shaw  Cove,  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  .Motice  of  temporarv  deviation 

frfim  regulations. 


SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  which  govern  the  .Amtrak 
Bridge,  mile  0.0.  across  Shaw  Cove  at 
New  London.  C^onnecticut.  This 
deviation  allows  the  bridge  to  remain  in 
the  closed  position  from  10  p.m.  on 
October  21.  2001  through  10  p.m.  on 
October  24.  2001.  This  action  is 
necessarv  to  facilitate  scheduled 
maintenance  at  the  bridge 
DATES:  This  deviation  is  effective 
October  21.  2001.  through  October  24. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION:  The 
Amtrak  Bridge,  at  mile  0  0.  across  the 
Shaw  Cove  has  a  vertical  clearance  of  3 
feet  at  mean  high  water,  and  6  feet  at 
mean  low  water  in  the  closed  position. 
The  existing  drawbridge  operating 
regulations  are  listed  at  33  CFR  117.223. 
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The  bridge  owner,  the  National 
Railroad  Passenger  Corporation 
(Amtrak).  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  faciHtate  necessary 
maintenance  at  the  bridge,  the 
replacement  of  the  vertical  shaft 
couplings  at  the  bridge. 

This  deviation  from  the  operation 
regulations  allows  the  bridge  to  remain 
in  the  closed  position  from  10  p.m.  on 
October  21.  2001  through  10  p.m.  on 
October  24.  2001.  Vessels  that  can  pass 
under  the  bridge  without  a  bridge 
opening  may  do  so  at  all  times 

This  deviation  from  the  operating 
regulations  is  authorized  under  .13  C.VR 
117.35  and  all  work  will  be  performed 
with  due  speed  in  order  to  return  the 
bridge  to  normal  operation  as  soon  as 
possible 

Dated:  SepIt-riitxT  ^7,  2001. 
G.\.  Naccara, 

Rfiir  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
IFR  Dor    m-2528.T  Filtnl  -1(1-5-01:  8:4.S  am) 
BILLING  CODE  4910-1&-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01 -01-156] 

Drawbridge  Operation  Regulations: 
Annisquam  River,  BIynman  Canal,  MA 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  temporary'  deviation 

from  regulations 


SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  SR  127  Bridge,  mile 
0.0.  across  the  Annisquam  River. 
BIynman  Canal,  in  Gloucester. 
Massachusetts.  This  deviation  allows 
the  bridge  to  remain  in  the  closed 
position  from  November  5.  2001 
through  November  16,  2001,  at  various 
times,  to  facilitate  the  emergency  repair 
of  the  bridge  power  supply  cable, 
DATES:  This  deviation  is  effective  from 
November  5.  2001  through  November 
16. 2001. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
McDonald.  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364, 
SUPPLEMENTARY  INFORMATION:  The  SR 
127  Bridge,  at  mile  0.0,  across  the 
Annisquam  River  BIynman  Canal  in 
Gloucester.  Massachusetts,  has  a  vertical 
clearance  of  7  feet  at  mean  high  water, 
and  16  feet  at  mean  low  water  in  the 
closed  position. 


The  existing  drawbridge  operation 
regulations  require  the  draw  to  opt'ii  nn 
signal  at  all  times  except  at  Christmas 
and  New  Years  eve  and  day  when  the 
bridge  operates  on  a  two-hour  advance 
notice 

The  bridge  owner.  Massachusetts 
Highway  Department,  requested  a 
temporary  deviation  from  the 
drawbridge  operating  regulations  to 
facilitate  the  emergency  repair  of  the 
bridge  power  supply  cable. 

The  contractor  must  work  five  eight- 
hour  days  from  November  5.  2001 
through  No\ember  M,  2001.  during 
daylight  hours  at  ^iack  tide  in  order  to 
excavate  the  untierw  ater  trench  for  the 
new  power  supply  cable.  The  working 
hours  will  var\-  each  dav  depending 
upon  thi'  tim<'  fieriod  that  slack  tide 
occurs.  During  these  eight-hour  w'ork 
periods  ea(  h  dav  the  bridge  will  not 
open  for  vessel  traffic;  however,  the 
bridge  will  operate  according  to  its 
normal  schedule,  opening  on  demand, 
for  the  remaining  sixteen  hours  each 
day. 

.Additionally,  the  bridge  will  remain 
111  the  ( losed  position  to  navigation  from 
7  ,1  n,  ,  Monday.  November  12,  2001 
through  midnight  nn  Friday,  November 
16,  2001.  to  change  uver  to  the  new 
cable  and  connect  all  the  power  supply 
wires  at  the  bridge. 

This  de\'iati(m  to  the  operating 
regulations  allows  the  owner  of  the  SR 
127  Bridge  to  keep  the  bridge  in  the 
closed  position  eight-hours  a  na\-  during 
daylight  hours  at  slack  tuir  irMin 
November  .S   2001  through  November  9. 
2001  and  to  keep  the  bridge  in  the 
closed  position  from  7  a.m.  on 
November  12.  2001  throuuh  midnight 
oa November  Ih,  2001 

This  dmiation  fmin  the  operating 
regulations  is  authorized  under  33  CFR 
117  35  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dalt-d   .Septemljer  27.  2001. 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

First  Coast  Guard  District. 

[FR  Doc.  01-25286  Filed  10-5-01;  8:45  am) 

BILLING  CODE  4910-1 5-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Pan  165 

[CGD01-01-  I70j 
RIN2115-AA97 

Safety  and  Security  Zones;  New  York 
Marine  Inspection  Zone  and  Captain  o1 
the  Port  Zone 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary'  final  rule. 

SUMMARY:  As  a  result  of  the  several 
apparent  terrorist  attacks  September  11. 
2001  on  the  World  Trade  Center,  the 
Pentagon,  the  State  Department,  and 
other  governmental  installations,  the 
Coast  Guard  is  establishing  temporary 
emergency  safety  and  security  zones 
covering  the  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone.  The  safety  and  security  zones  are 
needed  to  safeguard  the  public,  vessels, 
and  vessel  crews  from  further 
consequences  of  the  aforementioned 
attacks,  and  from  potential  future 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  or  movement  within 
these  zones  by  any  vessel  of  any 
description  whatsoever,  except 
emergency  response  vessels,  without  the 
express  authority  of  the  Captain  of  the 
Port.  New  York,  or  his  authorized  patrol 
representative  is  strictly  prohibited. 
DATES:  This  rule  is  effective  from 
September  12.  2001  through  September 

14    JDOl 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  and  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  204,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday  pxrept  Federal 
h  n  1 1  d  a  \  - 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  inforniatmn 

Pursuant  to  5  b'.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  less 
then  30  days  after  publication  in  the 
Federal  Register.  Good  cause  also  exists 
for  nut  publishing  a  NPRM  for  this 
regulation.  Due  to  the  catastrophic 
nature  and  extent  of  damage  realized 
from  the  aircraft  crashes  into  the  two 
towers  of  the  World  Trade  Center,  this 
rulemaking  is  urgently  necessary  to 
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protect  the  national  security  interests  of 
the  United  States  against  further  adverse 
consequences  of  these  and  hiture 
potential  terrorist  strikes  within  the  Port 
of  New  York;  New  jersey  Any  delay  in 
the  establishment  and  enforcement  of 
this  regulation's  effective  date  would  bf 
clecirlv  contrarv  to  public  interest  since 
immediate  action  is  needed  to  protect 
the  public  and  the  United  States' 
interests  against  similar  acts  of 
terrorism. 

Background  and  Purpose 

On  September  11.  2001,  both  towers 
of  the  World  Trade  Center,  located 
within  the  Port  of  New  YorLNew 
lersey.  were  destroyed  as  a  result  of  twd 
commercial  airliner  crashes  that  can 
only  be  explained  as  resulting  from 
terrorist  attacks.  In  addition  to  the  two 
airliner  crashes  into  the  World  Trade 
Center,  two  other  commercial  airliners 
were  also  apparently  highjacked  and 
intentionally  crashed,  one  into  the 
United  States  Pentagon  and  another  m 
a  rural  area  of  Pennsylvania.  These  acts 
were  unforeseen  and  accomplished 
without  warning.  The  safety  and 
security  zones  are  needed  to  protect  and 
safeguard  the  public,  \essels,  and  vessel 
crews  from  further  consequences  of  the 
aforementioned  attacks,  and  from  future 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature  The  safety  and  security  zones 
have  identical  boundaries  All  persons, 
other  than  those  approved  by  the 
Captain  of  the  Port  or  his  authorized 
patrol  representative  are  prohibited 
from  entering  into  or  moving  within  the 
zones  without  the  prior  approval  of  the 
Captain  of  the  Port  Emergency  response 
vessels  must  keep  the  Captain  of  the 
Port  apprised  of  intended  movements 
while  working  within  the  port  The 
zones  encompass  all  waters  of  the  New- 
York  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  In  addition  to 
this  publication  in  the  Federal  Register, 
the  public  will  be  made  aware  of  the 
existence  of  these  safety  and  security 
zones,  their  exact  locations  within  these 
boundaries,  and  the  restrictions 
involved,  via  Broadcast  Notice  to 
Mariners  made  from  US,  Coast  Guard 
Activities  New  York. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action  "  under  section  3(0  of 
Executive  Order  12866,  Regulator,^ 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation  (DOT) 
(44  FK  1 1040,  Februarv  26.  1979).  The 
duration  and  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  public,  vessels,  and  vessel 
crews.  Any  vessels  seeking  entry  into  or 
movement  within  the  safety  and 
-iecuritv  ztnifs  must  request  permission 
from  the  Captain  of  the  Port  or  his 
authorized  patrol  representative.  Any 
hardships  experienced  by  persons  or 
vessels  a^^'  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
{5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
signifu:ant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  .50,000. 

Fur  the  reasons  addressed  under  the 
Regulatory  F^valuation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means,  and  will  be  widely 
available  to  users  of  the  area. 

.\ssistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regula'torv  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  thev  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  If  vour  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  LT  Mike  Day. 
telephone  (718)  354^012.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards,  The 


Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

We  have  analyzed  this  action  under 
Executive  Order  13132,  and  have 
determined  that  this  rule  does  not  have 
federalism  implications  under  that 
order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
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power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
Figure  2-1,  paragraph  34[g)  of 
Commandant  Instruction  M16475.1D. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator],-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211, 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  Measures. 
Waterways 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  J3 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  pait  163 
continues  to  read  as  follows 

Authority:  .13  T  S  C:.  1231:  50  U.S.C.  191, 
,?.■?  CFR  1  o'5-l(gj,  6.04.  160. .i:  49  CFR  1  46 

2,  Add  temporar>-  §165.T01-170  to 
read  as  follows: 

§  165.T01-170    Safety  and  Security  Zones: 
New  York  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone. 

(a)  Location.  The  following  area  has 
been  declared  both  a  safety  zone  and  a 
security  zone:  starting  on  the  south 
shore  of  Long  Island  at  40'35.4?v], 
073^46. 6'W  and  proceeds  southeasterlv 
along  a  line  bearing  127. 5°T  to  38"28'N. 
070''11'W;  thence  northwesterly  along  a 
line  bearing  122-T  from  the  New  jersey 
coast  at  40-18'N;  thence  west  along 
40=18'N  to  074=30. 5'W:  thence 


northwesterly  to  the  intersection  of  the 
New  York-New  lersev-Pennsvlvania 
boundaries  at  Tri-state;  thence 
northwesterly  along  the  east  bank  of  the 
Delaware  River  to  42'00'N.  them  e  east 
to  074°39'W;  thence  north  to  the 
Canadian  border;  thence  easterh  along 
the  Canadian  Border  to  the  northeast 
corner  of  the  Orleans  county  line  in 
V'ermont;  thence  following  the  eastern 
and  southern  boundaries  of  Orleans, 
Franklin,  Chittenden.  Addisdn.  and 
Ruthland  Counties  to  the  S'ermont-New 
York  boundary;  thence  southerh  ali.nj; 
the  New  York  boundarv  tn  41  01  5'\ 
073'40'W:  thence  southerly  to  the 
southern  shore  of  Manursing  Island  at 
40'58'N.  073-40'W:  thenc  e  snutheasterl\ 
to  40^52, 5'N.  073^37  2'VV;  thence 
southerly  to  40'40'N.  073'40'W;  thence 
southwesterly  to  the  point  of  origin 

(b)  Effective  dates  This  section  is 
effective  from  September  12.  2001 
through  September  14.  2001 

(c)  Regulations  (1)  In  accordance  with 
the  general  regulations  in  §§  165  23  and 
165.33  of  this  part,  entry  into  or 
movement  within  these  zones  is 
prohibited  unless  previouslv  authorized 
by  the  Captain  of  the  Port  New  York  or 
his  authorized  patrol  representative. 
Emergencv  response  vessels  are 
authorized  to  move  VMthin  the  zones, 
but  must  at  all  times  keep  the  (Captain 

of  the  Fort  apprised  of  intended 
movements  within  the  port,  and  must 
abide  by  restrictions  imposed  by  the 
Captain  of  the  Port  as  necessary  to 
accomplish  the  purposes  of  this  rule. 

(2)  No  person  ma\  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  the  safety  and  secuntv 
zones  unless  pre\'iously  authorized  by 
the  Captain  of  the  Port  New  York  or  his 
authorized  patrol  representative. 

(3)  All  persons  and  vessel^  shall 
comply  with  the  lU'^tructiuns  uf  the 
Captain  of  the  Port,  and  the  designated 
on-scene  U.S.  Coast  Guard  patrol 
personnel,  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

(4)  Exact  locations  and  restrictions 
within  these  boundaries  will  be 
announced  \ia  Broadcast  Notice  to 
Mariners  and  facsimile,  as  appropriate, 
until  the  need  to  enforce  surh  7i)nr<  i^ 
no  longer  necessar\' 

(5)  The  general  regulations  covering 
safety  and  security  zones  m  t)^  165.23 
and  165.33.  respectively,  oi  tins  part 
apply. 


D.t.il   September  12,  2001. 

K.L.  lieniiis. 

Rear  Admiral.  U.S.  Coast  Guard,  Captain  of 
the  Port. 

!FR  Dor  01-25292  Filed  10-5-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-102] 
RIN  211S-AA97 

Safety  and  Security  Zones   Pen  ot  New 
York/New  Jersey 

AGENCY;  Cuasi  Guard,  DOT. 
ACTION:  Temporar>'  final  rule, 

summary:  As  a  result  of  the  several 
apparent  terrorist  attacks  September  11, 
2001  un  the  World  Trade  Center,  the 
Pentagon,  the  State  Department,  and 
other  governmental  installations,  the 
Coast  Guard  is  establishing  temporary 
safety  and  security  zones  within  the 
entire  hounds  of  the  Port  of  New  York. 
whu'  h  will  be  enforced  effective 
immediately  The  safety  and  security 
zones  are  needed  to  safeguard  the 
public,  vessels,  and  vessel  crews  from 
further  consequences  of  the 
aforementioned  attacks,  and  from 
potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature.  Entry  into  or 
movement  within  these  zones  by  any 
vessel  of  any  description  whatsoever, 
except  emergency  response  vessels, 
without  the  express  authority  of  the 
Captain  of  the  Port,  New  York,  or  his 
authorized  patrol  representative  is 
strictly  prohibited. 
DATES:  This  rule  is  effective  from 
September  11,  2001,  through  September 
14    L'Om 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  and  copying  at  Coast  Guard 
Activities  New  York.  212  Coast  Guard 
Drive,  room  204.  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 

hll!i(ir(\  s 

FOR  FURTHER  INFORMATtON  CONTACT: 
Lieutenant  M.  Day.  Waterways 

0\'ersight  Br.im  h,  Coast  Guard 

Af  tivitiex  \eu  Vnrk  (718)  354-4012. 

SUPPLEMENTARY  INFORMATION 

Regulatory  Information 

Pursuant  to  5  U.b.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  fnr  ttii'^  regulation,  and  good 
cHu«e  rvisi.s  lui  making  it  effective  less 
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then  30  davs  Jt1t>r  piiblu  atiun  in  the 
Federal  Register  C,n<,i\  ( rt\i<^'  aU.i  ^'xists 
for  not  puhlishiiiij  a  \PRM  \''i  tti;-> 
reouldtinn   Du^'  t,i  th*'  '  atastrophic 
nature  and  fxtent  of  ddinage  realized 
from  the  aircraft  crashes  into  the  two 
towers  of  the  World  Trade  Center,  this 
rulemaking  is  urgently  necessary-  to 
protect  the  national  security  interests  of 
the  I'nited  States  against  further  adverse 
consequpnces  of  these  and  fut'irt- 
potential  terrorist  strikes  within  the  Port 
of  New  York  \hw  Jprsev.  Any  delay  in 
the  establishment  and  enforcement  of 
this  regulation  s  effpc  tivf>  date  would  be 
clearlv  contrary  to  public:  interest  since 
immediate  action  is  needed  to  protect 
the  public  and  the  United  States' 
interests  aijdinst  similar  acts  of 
terrorism  i 

Background  and  Purpose 

On  September  11,  JOUl.  both  towers 
of  the  World  Trade  Center,  located 
within  the  Port  of  New  York/New 
lersev.  were  destroyed  as  a  result  of  two 
r  onimercial  airliner  crashes  that  can 
inl\  be  explained  as  resulting  from 
terrorist  attarks^  In  addition  to  the  two 
airliner  crashes  into  the  World  Trade 
Center,  two  other  commercial  airliners 
were  also  apparently  highjacked  and 
intentionally  crashed,  one  into  the 
I  nited  States  Pentagon  and  another  in 
a  rural  area  of  Pennsylvania.  These  acts 
were  unforeseen  and  accomplished 
without  warning. 

The  safety  anS  security  zones  are 
needed  to  protect  and  safeguard  the 
public,  vessels,  and  vessel  crews  from 
further  consequences  of  the 
aforementioned  attacks,  and  from  future 
sabotage  or  other  subversive  acts. 
accidents,  or  other  causes  of  a  similar 
nature.  The  safety  and  security  zones 
have  identical  boundaries.  All  persons. 
other  than  tho-,e  approved  by  the 
Captain  of  the  Port  or  his  authorized 
patrol  representative  are  prohibited 
from  entering  into  or  moving  within  the 
zones  without  the  prior  approval  of  the 
Captain  of  the  Port   Emergency  response 
vessels  must  keep  the  Captain  of  the 
Port  apprised  of  intended  movements 
while  working  within  the  port.  The 
zones  encompass  the  are.i  south  of  a  line 
,tOO  yards  north  of  the  f  ;«'i,roe 
Washington  Bridge    ,n  the  Hudson 
Ri\er,  south  of  a  line  drawn  ."jOO  yards 
ncirth  of  the  Triborough  Bridge  on  the 
East  River:  east  of  a  line  from  Constable 
Hook  Front  Range  Light  (LLNR  37250) 
to40'38'55  5"N,  074  0505  7"\V  (NAD 
1983),  on  St  George  Staten  Island.  The 
public  will  be  made  aware  of  the 
existence  of  these  safety  and  security 
zones  \  ia  Broadcast  Notice  to  Mariners 
made  from  I,  ,S.  Coast  Guard  Activities 
New  Yirk 


Rpgulatorv  Kvaluation 

This  ixile  is  not  a    significant 
regulatory  action  "  under  section  3(0  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  thai 
Order,  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979)  The 
duration  and  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  public,  vessels,  and  vessel 
crews.  Any  vessels  seeking  entry  into  or 
movement  within  the  safety  and 
security  zones  must  request  permission 
from  the  Captain  of  the  Port  or  his 
authorized  patrol  representative.  Any 
hardships  experienced  by  persons  or 
vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  w  ith 
populations  of  less  than  50.000 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  US.C.  601  et  spg  i  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means,  and  will  be  widely 
available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121 1, 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 


final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  LT  Mike  Day. 
telephone  (718)  354-4012    Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
'compliance  with.  Federal  regulations  to 
the  Small  Business  and  .-Xgnculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-aH8-734-<247). 

Collection  of  Information 

This  rule  calls  for  no  collection  of 
information  requirements  under  the 
Papenvork  Reduction  Art  (44  U.S.C. 
3501  f-t  seq). 

Federalism 

We  have  analyzed  this  action  under 
E\eruti\e  Order  13132,  and  have 
determined  that  this  rule  does  not  have 
federalism  implications  under  that 
order 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates  .^n 
unfunded  mandate  is  a  regulation  that 
requires  a  State.  loc:al,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
pri\  ate  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  ("cmstitutionallv 
Protected  Property  Rights, 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  )ustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
C]hildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  ccmcern  an  environmental  risk 
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tn  hoalth  or  risk  to  safotv  that  mav 
dispr()portinnatpl\'  affe(  t  (  hilriren. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13]  75,  Consultation  and  C'oordinatinn 
with  hidian  Tribal  Gc)vernment'~    \  ruie 
with  tribal  implications  has  a 
substantial  direct  effet;!  on  one  or  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distributirin  ot 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
Figure  2-1.  paragraph  M(g)  of 
Commandant  Instruction  M]647,t,1D, 
this  rule  is  categoricallv  excluded  h-om 
further  environmental  documentation 
A  written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  mspection  or  copying  where 
indicated  und^r  ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  propri--e(i  ruji' 
under  Executive  Order  1321 1.  .\i  \]nn> 
Concerning  Regulations  That 
Significanth  Affect  Energv  Supplv, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  IS  not  d  "significant  regulators'  action" 
under  Executive  Order  1286h  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  h\  the 
.Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  Therefore,  i! 
does  not  require  a  Statement  of  Energ\ 
Effects  under  Executive  Order  1321 1, 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Securitv  measures. 
Waterways 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  (iuard  amends  33 
CFR  part  16.5  as  follows 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1,  The  authoritv  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  ,13  l.Sc;   1231;  ,50  i:. ST    101 

3;i(.lK  1  U">-l(g).  6.04,  160,5:  40  CFK  1  4t. 

2.  Add  temporary  «?  I(i5  T()l-1()2  to 
read  as  follows: 


§  165.T01-102     Safety  and  Security  Zones 
Port  of  New  York,  New  York/New  Jersey. 

(a)  Location.  The  following  area 
within  the  Port  of  New  York,  New  York 
New  lersey  has  been  declared  both  a 
safety  zone  and  a  security  zone:  the  area 
south  of  a  line  500  vards  north  of  the 
George  Washington  Bridge  on  the 
Hudson  River;  south  of  a  line  drawn  5()(i 
yards  north  of  the  1  riborough  Bridge  on 
the  East  River:  east  f>f  a  line  from 
Constable  Hook  Front  K.nige  Light 
I'LLNR  37250)  to  40  3B'55.5'Tn4 
074'05'05  7"W  'NAD  1983).  on  St. 
George.  Statcn  M.unl 

ih)  Effective  dates.  This  section  is 
effective  from  .September  11.  2001 
through  September  14,  2001. 

(c)  H>'>:uiiitu>ns. 

(1)  In  at  cordance  with  the  general 
regulations  in  *;«:  165.23  and  165.33  of 
this  pari.  »ntrv  into  or  movement  within 
these  zones  is  prohibited  unless 
previously  authorized  by  the  Captain  of 
the  Port  New  York  or  his  authorized 
patrol  representative.  Emergency 
response  vessels  are  authorized  to  move 
withm  the  zones,  but  must  at  all  times 
keep  th<^  Captain  of  the  Port  apprised  of 
iiitejuieci  movements  within  the  pert, 
and  must  abide  by  restrictions  imposed 
!n  the  Captain  of  the  Port  as  necessary 
111  accomplish  the  purposes  of  this  rule 

(2)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  the  safety  and  security 
zones  unless  previously  authorized  by 

the  Captain  of  the  Port  New  York  or  his 
authorized  patrol  representative. 

(3)  All  persiin>  and  vessels  shall 
(omplv  with  the  instructions  of  the 
Captain  of  the  Port,  and  the  designated 
on-scene  US,  Coast  Guard  patrol 
personnel   C  S  ("nasi  t7u.ird  patrol 
personnel  include  i  i 'nimissioned, 
warrant,  and  pett\  •  ffii  'i^  of  the  U.S. 
Coast  Guard 

(4)  The  general  regulations  covering 
safety  and  security  zones  in  §§  165.23 
and  165  33   respectively,  of  this  part 
apply. 

Dated:  September  11,  2001. 
R.E.  Bennis, 

Hfar  Admiral.  U.S.  Coast  Guard.  Captain  of 
the  Port. 
!  K  Hoc,  01-25291  Filed  10-5-01;  8:45  am] 

BILLING  COM  4910  IS  P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

fCGDOi  -01    1651 

RIN  2n&-AE84  and  ?' -S    AA''~ 

Regulated  Navigation  Area  and  Safety 
and  Security  Zones:  New  York  Manne 
Inspection  Zone  and  Captain  d  the 
Port  Zone 

AGENCY :  Coast  Guard,  DOT 
ACTION    !  emporary  final  rule. 


SUMMARY;  The  Coast  Guard  is 
establishing  regulated  navigation  areas 
and  safety  and  security  zones  for  vessels 
operating  within  the  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone.  This  action  is  necessary  to  ensure 
public  safety,  prevent  sabotage  or 
terrorist  acts,  and  facilitate  the  efforts  of 
emergency  services  and  law 
enforcement  officers  responding  to 
recent  terrorist  attacks  on  sites  in 
Manhattan.  NY.  The  rule  will  prohibit 
vessels  from  entering  certain  areas  of  the 
port  and  impose  restrictions  on  vessel 
operations  in  other  areas, 
DATES:  This  rule  is  effective  September 
14  2001  through  September  28,  2001. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGDOl-01- 
165  and  dse  available  for  inspection  or 
copying  at  Coast  Guard  Activities  New 
York,  212  Coast  Guard  Drive,  room  204, 
Staten  Island,  New  York  10305.  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 
L.l>'ll!.'[id!i;   .K     '  '  '.I.'.'     \\    ■'■  ;-.\    .  , 

Oversight  Branch,  Coast  Guard 

.\rtiviti.'.  W'u  y    ;|.  '-ir!'  556-4407. 

SUPPLEMENTARY  INFORMATION: 

Regulaturv  Intornidtiuii 

Pursuant  to  5  U,S,C.  553,  we  did  not 
publish  a  notice  of  proposed  rulemaking 
(NPRM)  for  this  regulation.  Under  5 
U.S.C.  553(b)(B),  the  Coast  Guard  Rnds 
that  good  cause  exists  for  not  publishing 
an  NPRM.  This  rulemaking  is  urgently 
required  to  facilitate  emergency  services 
responding  to  terrorist  attacks  recently 
perpetrated  upon  the  World  Trade 
Center  in  Manhattan,  NY,  and  to 
prevent  future  terrorist  strikes  within 
and  adjacent  to  the  Port  of  New  York/ 
N'  u  It  rsey.  The  delay  inherent  in  the 
M  KM  i  rocess  is  contrary  to  the  public 
interest  insofar  as  it  may  impair  urgent 
life-saving  efforts  by  emergency 
personnel  or  render  individuals,  vessels 
and  facilities  within  the  Port  vulnerable 
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to  subversive  activity,  sabotage  or 
terrorist  attack. 

Under  5  U.S.C  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  The  measures  contemplated  b\ 
the  rule  are  intended  to  facilitate 
ongoing,  emergency  response  efforts  and 
prevent  future  terrorist  attack. 
Immediate  action  is  needed  to 
accomplish  these  objectives.  Any  delay 
in  the  effective  date  of  this  rule  is 
Impracticable  and  contrarv'  to  the  public 
interest 

Background  and  Purpose       ' 

Terrorist  attacks  against  the  World 
Trade  Center  in  Manhattan,  New  York 
on  September  11,  2001  inflicted 
catastrophic  human  casualties  and 
propertv  damage.  Federal,  state  and 
local  personnel  are  engaged  in  ongoing 
efforts  to  rescue  survivors  and  secure 
other  potential  terrorist  targets  from 
attack.  The  Coast  Guard  has  established 
regulated  navigation  areas  and  safety 
and  security  zones  within  defined  areas 
of  water  in  order  to  facilitate  emergency 
response  and  rescue  activities,  protect 
human  life,  and  safeguard  vessels  and 
waterfront  facilities  from  sabotage  or 
terrorist  acts.  If  a  change  in  conditions 
during  the  effective  period  of  this  rule 
warrants  lifting  or  mitigating  any 
restriction  imposed  in  the  rule,  the 
decision  to  modify  or  waive 
enforcement  of  that  restriction  will  be 
communicated  by  broadcast  notice  to 
mariners.  These  regulations  are  issued 
under  authority  contai"ned  in  50  U.S.C 
191,  33  use.  1221.  1223,  1225  and 
1226. 

Regulated  Navigation  Area 

The  rule  establishes  a  regulated 
navigation  area  (RNA)  that  includes 
portions  of  the  Hudson  River,  as  well  as 
New  York  Harbor  Upper  and  Lower 
Bays.  Sandy  Hook  Bay.  Raritan  Bay- 
Newark  Bay,  Arthur  Kill  and  Kill  Van 
KuU.  Deep  draft  vessels  are  required  to 
meet  certain  conditions  before  entering 
the  RNA.  The  conditions  are  imposed  in 
order  to  protect  the  subject  vessels  from 
subversive  or  terrorists  acts  and  to 
prevent  their  use  as  platforms  for 
terrorist  acts  against  individuals,  other 
vessels,  waterfront  facilities  or  adjoining 
population  centers.  In  addition,  the  rule 
restricts  passenger  ferrv'  services  to 
specific  points  on  Manhattan  Island  at 
which  they  may  land  to  embark  or 
disembark  passengers  This  restriction  is 
intended  to  prevent  undue  congestion 
in  areas  where  emergency  response  and 
rescue  vessels  are  operating  and  to  limit 
the  introduction  of  pedestrian  traffic  in 
restricted,  hazardous  portions  of  lower 


Manhattrin   Anv  vessel  authorized  by  its 
Certificdtf  of  Inspection  to  carrv'  more 
than  49  passengers  will  be  required  to 
submit  a  Vessel  Security  Plan  before 
being  allowed  to  operate  within  the 
RNA  While  operating  within  the  RNA. 
passenger  vessels  authorized  to  carr\' 
more  than  49  passengers  must  employ 
methods  to  secure  the  vessel  from 
hijacking.  These  security  requirements 
will  help  to  ensure  that  passenger 
vessels  operating  in  close  proximity  to 
population  centers  and  waterfront 
facilities  cannot  be  commandeered  for 
use  by  terrorists  or  saboteurs 

Included  within  the  regulated 
navigation  area  is  a  special  sector, 
(iesignated  "Area  A",  which  includes  all 
waters  within  the  RNA  consisting  of  the 
Hudson  Rjver  south  of  the  Holland 
Tunnel  ventilators;  thence  west  of  line 
drawn  from  the  Governor's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge;  thence  from  the  SW 
corner  of  Pier  Lima  on  Governor's  Island 
to  Liberty  Island  Gong  Buoy  29  (LLNR 
J4995)  thenc:e  to  the  southeast  corner  of 
Pier  7  at  Liberty  State  Park.  Only 
emergency  response  vessels  directly 
assisting  with  the  disaster  in  lower 
Manhattan  may  operate  in  Area  A. 
Commercial  vessels  assisting  with  the 
disaster  recovery  efforts  in  Area  A  must 
contact  Vessel  Traffic  Services  New 
York  (\TSNY')  prior  to  entering  this 
emergency  response  zone.  All  vessels 
operating  within  Area  A  must  do  so  at 
no  wake  speeds,  or  10  knots,  whichever 
is  less  This  restriction  is  imposed  in 
order  to  prevent  interference  with 
emergency  response  personnel  and 
equipment  operating  on  and  adjacent  to 
the  affected  shoreline 

Violations  of  the  regulated  navigation 
areas  are  punishable  by  civil  penalties 
(not  to  exceed  .$25,000  per  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  S2 50.000)  and  in  rem  liability 
against  the  offending  vessel. 

Safety  and  Security  Zones 

The  mle  also  establishes  five  distinct 
safety  and  security  zones.  Three  of  the 
zones  are  established  by  reference  to 
fixed  boundaries  and  are  intended  to 
protect  individuals,  other  vessels  and 
waterfront  facilities  from  subversive  or 
terrorist  acts  Two  of  the  zones  are 
defined  bv  reference  to  a  fixed  radius 
around  vessels  capable  of  movement 
throughout  the  Port  of  New  York/New 
Jersey.  These  zones  are  intended 
principally  to  protect  the  vessels 
themselves  from  subversive  or  terrorist 
acts 

.No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  anv  time  without  the 


permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  safety  and 
security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  a 
security  zone.  No  person  may  board, 
take  or  place  any  artigle  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port. 

Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  6  years 
and  a  fine  of  not  more  than  $250,000), 
in  rem  liability  against  the  offending 
vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
sizes  of  the  zones  are  the  minimum 
necessary  to  provide  adequate 
protection  for  the  public,  vessels,  and 
vessel  crews.  Any  vessels  seeking  entry 
into  or  movement  within  the  safety  and 
security  zones  must  request  permission 
from  the  Captain  of  the  Port  or  his 
authorized  patrol  representative.  Any 
hardships  experienced  by  persons  or 
vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a         ._ 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


Federal  Register/ Vol.  66.  No.  195 /Tuesday.  October  9.  2001  /  Rules  and  Rpgulaliuns  51311 


For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatorv 
FlexibUity  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means  and  will  be  widely 
available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  subsection  21  .Ma)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  |Pub.  L.  104-121 1. 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  LT  Kathleen 
Garza,  telephone  (718)  556-4407  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agencv's 
responsiveness  to  small  business.  If  vou 
wish  to  comments  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-R'EG-FAIR  (1-888-734-.3247) 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  .3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analvzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulaton."  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 


Si 00. 000. 000  or  more  in  anv  one  vear. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutinnalh- 
Protected  Propertv  Rights 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv,  and  reduce  (jurden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  nut 
an  economic:ally  significant  rule  and 
does  not  create  an  en\ironmental  risk  to 
health  or  risk  to  safety  that  mav 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relalionship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action'  under  that  order  because 
it  is  not  a   "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  ha\e  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatorv  Affairs  as  a 
significant  energy  d(  tion  Therefore,  it 
does  not  require  a  Statement  di  l\nert;\ 
Effects  under  Executive  Ordei  l  i  j  1 1. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  34(g)  of  t>)mmdndant 
Instruction  M16475  ID.  this  rule  is 


categorically  excluded  from  further 
environmental  documentation.  A 
Clategorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  ( fip\  ing  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Fart  ihli 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-165  to 
read  as  follows: 

§165  T01-165     Regulated  Navigation  Area; 
New  York  Marine  lnsp>ection  Zone  and 
Captain  of  the  Port  Zone. 

(a)  Rf^iilatf'd  navigation  area.  The 
following  waters  within  the  boundaries 
of  the  New  York  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone  are 
established  as  Regulated  Navigation 
Areas: 

(1)  All  waters  of  the  Hudson  River, 
New  York  Harbor  Upper  and  Lower 
Bays.  Sandy  Hook  Bay,  Raritan  Bay. 
Newark  Bay,  Arthur  Kill  and  Kill  Van 
KuU.  within  the  following  boundaries: 
south  of  the  George  Washington  Bridge 
on  the  Hudson  River;  west  of  a  line 
drawn  from  the  Governor's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge;  north  of  a  line  drawn 
between  Rockaway  Point,  NY  and  the 
northern  tip  of  Sandy  Hook,  Nj;  south 
of  Leigh -Valley  Bridge;  and  east  of  the 
Raritan  River  Cut-off. 

(2)  Within  the  RNA  is  a  smaller  sector 
designated  Area  A — Lower  Manhattan: 
All  waters  within  the  RNA  consisting  of 
the  Hudson  River  south  of  the  Holland 
Tunnel  ventilators;  all  waters  west  of  a 
line  drawn  from  the  Governor's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge,  thence  from  the  SW 
corner  of  Pier  Lima  on  Governor's  Island 
to  Liberty  Island  Gong  Buoy  29  (LLNR 
34995)  thence  to  the  southeast  comer  of 
Pier  7  at  Liberty  State  Park. 

(b)  Applicability  This  section  applies 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 
that  are  engaged  in  the  following 
operations: 

(1)  Law  enforcement; 
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(2)  Emergency  response; 

(3)  Servicino  aids  to  navigation;  or 

(4)  Surv^'ying,  maintenance,  or 
improvfm^^nt  of  waters  in  the  Regulated 
Na\igatii)n  Area. 

(c)  Effective  dates.  This  section  is 
effective  from  September  14.  2001 
through  .September  28.  2001. 

(d)  Regulations  (1)  Onlv  ^'mergencv 
response  vessels  directly  assisting  with 
the  disaster  in  lower  Manhattan  mav 
operate  in  th»^  sector  designated  Area  A 
Commercial  vessels  assisting  with  the 
disaster  recovery  efforts  in  Area  A  must 
contact  Vessel  Traffic  Services  New 
York  (VTSN'Y)  prior  to  entering  the  area. 
\'essels  transiting  Area  A  must  do  so  at 
no  wake  speed,  or  speeds  not  to  exceed 
10  knots,  whichever  is  less. 

(2)  Passenger  ferrv  services  operating 
within  the  R.\A  are  not  authorized  to 
use  ferrv  -iiips  south  of  14th  Street  in 
Manhattan,  without  receiving  e.xpress 
authorization  from  VTSNY. 

[A]  .\n\  passenger  ferrv  operating 
within  the  RNA  is  required  to  contact 
VTS.N'Y  before  getting  underwav  to 
ensure  (  ompHance  with  the  foregoing 
requirements  in  this  section  and  to 
inform  \TS\Y  of  the  vessel's 
destination. 

(4)  No  vessel  whose  Certificate  of 
Inspection  authorizes  it  to  carr>'  more 
than  49  passengers  may  enter,  transit  or 
operate  within  the  R.N.\  until  Coast 
Guard  .\ctivities  New  York.  Inspection 
Division,  has  reviewed  and  approved 
that  vessel's  Securitv  Plan    An  approved 
Vessel  Securitv  Plan  submitted  in 
arc  ordance  with  33  CFR  120  will  satisfy 
the  rffjuirements  of  this  section.  A 
\essel  Securitv  Plan  shall,  at  a 
minimum 

Ml  Describe  all  measures  taken  to 
ensure  the  physical  security  of  the 
vessel  and  the  security,  safety  and 
identitv  f)f  persons  on  hoard  the  vessel; 

!iij  ld^'ntifv  those  areas  and  spaces  on 
the  vessel  that  passengers  are  restricted 
or  prohibited  from  entering  or  accessing; 
and 

(lii)  f^stablish  a  procedure  to  address 
and  report  terrorist  or  hijacking  threats. 

I.5i  Each  passenger  vessel  entering, 
tiansiting  or  operating  with  the  RNA 
shall  keep  its  pilothouse  door  closed 
and  hic.ked  while  underwav  to  ensure 
maximum  protei  tmn  nf  thf  passengers 
and  crew 

(6)  .Ml  deep  draft  \essels  operating 
within  the  R.N.\  must  enter  the  Port  via 
.Ambrose  or  Sandy  Hook  (Channels, 
Before  entering  the  RNA,  the  following 
fimditions  must  he  m.et; 

(i)  The  \essei  must  be  inspected  to  the 
satisfaction  of  the  L'.  S.  f'.r)ast  Cuard, 

(ii)  The  vessel's  agent  must  cimfirin 
that  the  vessel's  berth  is  ready  to  receive 
the  ship; 


(iii)  The  vessel  must  embark  a  pilot: 
and 

(iv)  The  vessel  must  be  escorted  by 
two  tugs  when  transiting  the  harbor 
inside  of  one  nautical  mile  (1  NM]  south 
of  the  Verrazano  Narrows  Bridge  or  the 
Outerbridge  Crossing. 

3.  Add  lemporar}'  §  165.T01-166  to 
read  as  follows: 

§165  101-166    Safety  and  Security  Zones: 
New  York  Marine  Inspection  Zone  and 
Captain  of  ttie  Port  Zone. 

ia,i  Satetv  anol  sei  iintv  zones.  The 
following  are  established  as  safety  and 
security  zones: 

(1)  Safety  and  Securitv  Zone  A.  Indian 
Point  Nuclear  Power  Plant:  All  waters  of 
the  Hudson  River  within  1000  vards  of 
the  Indian  Point  Nurlear  Power  Station, 
located  south  of  Peekskill  Bav.  from 
Charles  Point  on  the  north  to  the 
overhead  power  cables  to  the  south. 

(2)  Safety  and  Securitv  Zone  B  OEM 
Emergency  Command  Post  and  USNS 
COMFORT:  All  waters  of  the  Hudson 
River  bound  by  the  following  points: 
from  the  southeast  corner  of  Pier  95. 
Manhattan,  where  it  intersects  the 
seawall,  thence  to  approximate  position 
40°46'20.4''  N  074'0001.0"  \V;  thence  to 
40'=45'56.4"N074'00'19.1''\V;  thence  to 
the  southeast  corner  of  Pier  84, 
Manhattan,  where  it  intersects  the 
seawall;  thence  along  the  shoreline  to 
the  point  of  origin  (NAD  83). 

(3)  Safety  and  Security  Zone  C  USNS 
COMFORT:  A  moving  security  zone 
including  all  waters  within  a  2()()-vard 
radius  of  the  USNS  COMFORT  while  it 
is  transiting,  moored  or  berthed  in  any 
portion  of  the  Port  of  New  York/New 
Jersey. 

(4)  Safety  and  Security  Zone  D  U.S. 
Coast  Guard  vessels:  All  waters  within 
a  50-yard  radius  of  any  anchored  U.S. 
Coast  Guard  vessel. 

(5)  Safety  and  Security  Zone  E.  Bridge 
stanchions:  All  waters  within  25  yards 
of  any  bridge  stanchion  in  the  Port  of 
New  York/New  Jersey  including,  but  not 
limited  to.  the  following  bridges  at  the 
specified  mile  markers: 

(ij  In  the  East  River:  Brooklyn  Bridge 
(Mile  0.8).  Manhattan  Bridge  (Mile  11). 
Williamsburg  Bridge  (Mile  2  3). 
Queensboro  Bridge  (Mile  5.5)  Triboro 
Bridge  (Mile  7.8),  Whitestone  Bridge 
(Mile  13.8)  and  Throgs  Neck  Bridge 
(Mile  15.8); 

(ii)  In  the  Hudson  River:  George 
Washington  Bridge  (Mil*'  H  «) 

(iii)  In  the  Kill  Van  KuU:  Bayonne 
Bridge  (Mile  1.5): 

(iv-)  In  the  .Arthur  Kill:  Outerbridge 
Crossing  (Mile  2.0).  tioethals  Bridge 
(Mile  11.5)  and  AK  Lift  Bridge  (Mile 
11.6);  and 

(v)  In  New  York  Harbor:  Verrazano 
Narrows  Bridge. 


(b)  Effective  dates.  This  section  is 
effective  from  September  14.  2001 
through  September  28,  2001 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  shall 
complv  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
c:ommissioned.  warrant,  and  petty 
offit:ers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  St-ptember  14,  2U()1. 
G.N.  Naccara, 

Rear  Admiral.  U.S.  Coast  Guard.  District 
Commander. 

!FR  Doc.  01-2,t289  Filed  10-.^-Ul;  8:4.t  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[AR-ia-1 -7526a:  FRL-7072-2] 

Clean  Air  Act  (CAA)  Full  Approval  of 
Operating  Permits  Program  and 
Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Arkansas;  New  Source  Review  (NSR) 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 

action  to  fully  approve  the  Operating 
Permit  Program  of  the  State  of  .Arkansas 
and  to  also  approve  this  rule  as  it 
pertains  to  the  Arkansas  State 
implementation  Plan  (SIP).  .Arkansas' 
Operating  Permit  Program  was 
submitted  in  response  to  the  directive  in 
the  1990  CAA  Amendments  that  States 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  cerlain 
other  sources  within  the  States' 
jurisdiction.  The  EPA  granted  interim 
approval  to  Arkansas'  Operating  Permit 
Program  on  September  8.  1995. 
Arkansas  revised  its  program  to  satisfy 
the  conditions  of  the  interim  approval, 
and  this  action  approves  those 
revisions.  Regulation  26.  the  Regulation 
of  the  Arkansas  Operating  Air  Permit 
Program,  is  a  comprehensive  State  air 
quality  program  which  is  designed  to 
address  all  applicable  air  contaminant 
emissions  and  regulatory  requirements 
in  a  single  permit  document:  as  such  it 
incorporates  the  NSR  permitting 
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requirements  for  major  sources,  as 
defined  bv  title  V.  CAA  section  501- 
507.  42  U.S.C.  7661-7661f.  The  EPA  is 
also  approving  the  revised  and 
recodified  Regulation  26  as  it  pertams  to 
the  Arkansas  SIP. 

DATES:  This  direct  final  rule  is  effective 
on  December  10.  2001  without  further 
notice  unless  EPA  receives  adverse 
comments  in  writing  by  November  8. 
2001.  If  adverse  comment  is  received. 
EPA  will  publish  a  timely  withdrawal  nf 
this  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  fake  effect  The  public 
comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  published  in  this  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms   Jule 
C.  Luehrs.  Chief.  Air  Permits  Section 
(6PD-R).  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  documents 
relevant  to  this  action,  including  the 
Technical  Support  Document  and 
documents  related  to  the  fee 
demonstration,  are  available  for  publn 
inspection  during  normal  business 
hours  at  the  following  locations: 
EPA.  Region  6.  Air  Permits  Section 

(6PD-R).  1445  Ross  Avenue,  Dallas. 
Texas  75202-27.33, 
Arkansas  Department  of  Environmental 
Quality.  Division  of  Air  Pollution 
Control.  8001  National  Drive,  P,C) 
Box  8913.  Little  Rock.  Arkansas 
72219-8913. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  ad\  anre 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Daron  Page.  EPA.  Region  6.  at  (214) 
665-7222 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we."  "us." 
or  "our"  means  EPA.  This  section 
provides  additional  information  by 
addressing  the  following  questions: 

1,  Title  \'  Operaiing  Permit  Program 

.^,  Whtjt  is  the  operating  permit  program? 

B.  Wliat  IS  being  ri(iilresseti  Jii  this 
doi  urnent ^ 

C.  What  are  the  prdgram  ctianges  tl:at  FP,\ 
IS  appro\  ing' 

D,  What  is  involved  in  this  final  action? 
11   State  Implementation  Plan  (SIP) 

A  What  is  a  SIP' 

B.  What  is  the  Federal  approx  dl  process  for 

a  SIP' 
("   What  Does  Federal  approxal  of  <i  State 

regulation  mean  to  me' 
U  What  is  being  addressed  in  this  ai  tion :' 

E,  Why  is  EPA  approving  the  NSR 
provisions  of  Regulation  26  into  the 
Arkansas  SIP' 

F  Have  the  requirements  for  approval  ot  a 
SIP  revision  been  met? 


G,  What  action  is  [:PA  taking? 
Ill,  Conclusion 
1\    Administrative  Requirements 

I.  Title  V  Operating  Permit  Program 

A    What  li,  //ip  Operating  Permit 
Program  '■' 

The  CAA  Amendments  ni  mMO 
require  all  States  to  develop  Operating 
Permit  Programs  that  meet  certain 
Federal  criteria.  In  implementing  the 
(Operating  Permit  Programs,  the 
permitting  authoriti<>s  recjuin'  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  C.\A  The  focus 
of  the  Operating  Permit  Program  is  to 
facilitate  compliance  and  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
Federally  enforceable  document   By 
consolidating  all  of  the  applicable 
requirements  for  a  facility  into  a  single 
document,  the  source,  the  public,  and 
the  regulators  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined 

Sources  required  to  nhtain  .iii 
o()erating  permit  under  this  program 
include  "ma|or"  sources  of  air  pollution 
as  defined  by  title  V  For  example,  all 
sources  regulated  under  the  acid  rain 
progratn.  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  major 
sources  include  those  that  have  the 
potential  to  emit  100  tons  per  year  (tpy) 
or  more  (jf  volatile  organic  compounds. 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  oxides,  or  particulate  matter 
nominally  10  microns  and  less  (PMk,); 
those  that  emit  1(1  tpy  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA):  or  those  that 
emit  25  tpy  or  more  of  a  combination  of 
hazardous  air  pollutants  (HAPs).  In 
areas  that  are  not  meeting  the  National 
.■\mbient  Air  Quality  Standards  for 
ozime.  carbon  monoxide,  or  particulate 
matter,  major  sourc  es  are  defined  by  the 
gra\ity  of  the  nonattainment 
classification  There  are  currentlv  no 
areas  classified  as  nonattainment  in 
.Arkansas 

B   What  Is  Being  Addn^sst'd  )!i  This 
Dor  u  merit  ^ 

Where  an  Operating  Fernut  Program 
substantially,  but  not  fullv.  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  C.FK  part  70, 
EPA  granted  interim  approval 
contingent  on  the  State  revising  its 
program  to  correct  the  deficiencies. 
Because  Arkansas'  Operating  Permit 
Program  substantially,  but  not  fullv  met 
the  requirements  of  part  70.  EPA 
granted  interim  approval  to  the  jirogram 


in  a  rulemiki.'iL;  published  on 
S.'pfemt).-!  h    1  -IMS  (60  FR  46771).  In  this 
Federal  Register  document.  EPA 
identified  three  deficiencies  that  needed 
to  be  addressed  before  the  State  could 
receive  full  approval  (60  FR  46773). 
Arkansas  submitted  revisions  to  its 
interim  approved  Operating  Permit 
Program  on  August  4,  2000.  This 
document  describes  the  changes  that 
have  been  made  to  Arkansas  Operating 
Permit  Program. 

C.  What  Are  the  Program  Changes  That 
EPA  Is  Approving'' 

The  first  condition  for  full  approval  of 
Arkansas'  Operating  Permit  Program 
was  that  the  State  was  required  to 
amend  Regulations  26.4  and  26.7  to 
incorporate  the  date  of  promulgation  of 
the  rule  at  40  CFR  part  70.  The  purpose 
of  this  requirement  was  to  make  clear 
that  the  permit  application  and  permit 
content  were  fully  incorporated  into  the 
States  regulations  (60  FR  46773) 
Instead,  the  State  chose  to  incorporate 
the  language  for  the  permit  application 
and  permit  content  directly  into  their 
regulation.  We  agree  that  revising 
Regulation  26.402  to  include  the 
language  from  40  CFR  70  5(c)  and 
revising  Regulations  26.701-26.703  to 
include  the  language  from  40  CFR 
70.6(a)-(c)  corrects  this  deficiency 

The  second  condition  fftr  full 
approval  of  Arkansas'  Operating  Permit 
Program  was  that  the  language  in  the 
State's  Regulation  26.10(B)(1)  regarding 
emission  levels  must  be  deleted  to  make 
the  regulation  consistent  with  the 
Federal  rule  at  40  CFR  70.7(e)(2)(i)(A) 
and  the  State's  Regulations  26.10(b)(7) 
and  19.2.  Id  Regulation  26.10(B)(1) 
(now  Regulation  26.1002(A))  provided 
that  "increases  of  not  over  20%  of  the 
applicable  definition  of  major  source,  or 
15  tpy  of  PM I,,  or  0.6  tpy  of  lead 
(potential  to  emit  basis),  whichever  is 
less,  of  a  regulated  air  pollutant  over 
permitted  rates  "  could  be  processed  as 
a  minor  permit  modification.  Regulation 
19.2  defined  a  modification  as  any 
increase  in  emissions.'  Thus,  EPA 
believed  that  the  Arkansas  minor  permit 
modification  process  was  inconsistent 
with  itself  in  i  Ao  CFR  part  70. 

The  purport  behind  Regulation 
26.1002(A)  is  to  prohibit  significant 
New  Source  Review  (NSR)  changes  from 
being  processed  under  the  title  V  minor 
permit  modification  procedures.  Some 
of  the  emission  increases  proposed 


'  The  reference  lo  section  I«)  2  referi  to  8 
designation  in  Regulation  19  on  the  dale  of  our 
interim  approval  of  .Arkansas'  title  V  Operating 
Permit  Program  on  September  8.  1995  On  Febru«r>' 
15.  1999.  the  Arkansas  CK'partmenI  of 
Environmental  Quality  (ADEQ)  revised  and 
recodified  Regulation  19, 
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under  Regulation  26.1002(A)  are  title  1 
modifications,  C-A.^  sections  101-193. 
42  use.  7401-7515.  and  thus  cannot 
be  processed  as  title  V  minor  permit 
modifications 

Title  I  modifications  include  any 
major  modification  under  major  NSR 
For  example.  Regulation  26.10021.^) 
provides  that  an  emissions  increase  of 
0.6  tpy  of  lead  or  15  tpy  of  PM;o  could 
be  processed  as  a  minor  permit 
modification.  However,  these  emission 
increases  would  be  considered  major 
modifications  under  PSD.-  Thus,  these 
changes  are  considered  title  I 
modifications,  and  cannot  be  processed 
as  a  minor  permit  modification  under 
Regulation  26.1002  and  remain 
consistent  with  40  CFR  part  70. 
However,  it  is  our  understanding  th.it 
Arkansas  intends  that  the  other 
gatekeeper  provisions  of  Regulation 
26,1002  would  prevent  such  increases 
from  being  processed  as  a  minor  permit 
modification  to  part  70  operating 
permits,  hi  .'aCt.  Regulation  26  1002(G1 
prevents  minor  permit  modification 
procedures  from  being  used  for  any 
changes  that  are    modifications  under 
any  provision  of  title  I  of  the  Act." 
consistent  with  part  70 

With  this  understanding  that  the 
gatekeeper  provisions  would  prevent  all 
title  I  modifications — or  any  other 
gatekeeper  category  prohibition  under 
Regulation  26  1002— ft-om  being 
processed  as  minor  permit 
modifications,  we  no  longer  have  any 
objection  to  this  provision. ' 

The  third  and  final  condition  for  full 
approval  of  .Arkansas'  operating  permit 
program  was  that  .\rkansas  "must 
ensure  consistency  between  the 
operating  permits  program  (Regulation 
26)  and  the  State  Implementation  Plan 
(SIP)  (Regulation  19). "  60  FR  46773 
Regulation  19  was  submitted  to  EPA  as 
a  revision  to  the  SIP  on  March  5,  1999 
We  approved  Regulation  19  into  the  SIP 
on  October  16,  2000,  See  65  FR  61103 
With  regard  to  title  V.  this  is  no  longer 
an  interim  approval  issue.  We  believe 
that  the  Regulation  19  submittal  satisfies 
the  title  V  deficiency  identified  as  Item 
3  in  the  September  8,  1995.  Federal 
Register  notice, 

Arkansas  adopted  the  changes  as 
discussed  above  on  July  21.  2000.  The 
rules  became  effective  on  ,\ugust  10, 
2000.  Arkansas  submitted  these 
revisions  to  EPA  on  August  4.  2000 


•■  Stjcfion  19  904(a)  incorporates  40  CFR  52.21(bh 
(rl,  except  section  52  21(i)(121  40  CFR  52.21(b)(2)(i) 
and  52  21(bl(23l(i)  define  the  net  emission  increases 
that  ATf  t  onsidered  mainr  mudific.itions  for  PSD. 
'  In  addition   .■\rk,.insa.'i  revified  the  definition  of 
modification    in  Kegulation  14  Chapter  2.  This 
removed  the  Tinal  impediment  lo  approval  of  thi5 
provision.  See  60  FR  at  46772 


The  State  is  also  adjusting  its  title  V 
fee  accounting  procedures  to  include  a 
two-step  process  to  separate  monies  that 
represent  amounts  attributed  to 
artivities  that  inturporate  Federal 
requirements  from  those  that  represent 
State-onlv  requirements.  The 
comprehensive  fee  of  S19.12  per  ton  is 
assessed  for  all  title  V  sources,  based  on 
allowable  emissions,  less  HAPs.  That 
amount  attributed  to  activities  that 
incorporate  Federal  requirements  into 
the  permits  will  be  51,5.296  per  ton  and 
the  rest  of  the  fee  will  be  attributed  to 
activities  incorporating  State-only 
conditions  Arkansas  requires 
S5. 191.370  to  cover  the  cost  of  the  title 
V  program  as  delineated  in  the  fee 
demonstration.  The  State  plans  to 
collect  a  total  of  approximately 
$7,189,943  per  year  in  fees  from  title  V 
sources,  55,310.000  will  represent  the 
amount  collected  for  activities  that 
incorporate  Federal  requirements  and 
$1,879,943  will  represent  the  amount 
collected  for  those  activities  associated 
with  State-only  requirements.  The 
current  proposal  will  result  in 
$5,310,000  in  title  V  fee  revenue,  which 
will  be  sufficient  to  cover  the  program 
costs  with  an  adequate  margin  of  safety. 
The  amount  collected  to  incorporate 
Federal  re(|uirements  into  the  title  V 
permit  are  considered  as  meeting  the 
requirement  that  the  State  must  collect 
enough  fees  to  sustain  the  title  V 
program  The  ADEQ  has  the  authority  to 
adjust  the  fee  as  necessary  using  its 
rulemaking  authority.  The 
demonstration  submitted  by  Arkansas 
meets  the  requirements  of  40  CFR 
70.4(b)(7)  and  (8). 

D.  What  Is  Involved  in  This  Final 
Action? 

The  State  of  Arkansas  has  fulfilled  the 
conditions  of  the  interim  approval 
granted  on  September  8,  1995  (60  FR 
46771).  so  EPA  is  taking  final  action  to 
hilly  approve  the  State's  Operating 
Permit  Program.  EPA  is  also  taking 
action  to  approve  other  nonsubstantive 
program  changes  made  by  the  State 
since  the  interim  approval  was  granted. 
Other  changes  include  recodifying  the 
entire  Regulation  26  and  making  such 
editorial  changes  as  deleting  the  words 
"Department  of  and  adding  the  word 
"Commission"  to  the  name  of  the 
agencv  "Arkansas  Pollution  Control  & 
Ecology  Commission." 

II.  State  Implementation  Flan  (SIP) 

A.  What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  States  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  State  air  quality 


meets  the  national  ambient  air  quality 
standards  established  by  EPA,  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 
Each  State  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  a 
Federally  enforceable  SIP.  Each 
Federally  approved  SIP  protects  air 
quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  State 
regulations  or  other  enforceable 
provisions  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  State  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  States  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  State- 
authorized  rulemaking  body.  Once  a 
State  rule,  regulation,  or  control  strategy 
is  adopted,  the  State  submits  it  to  us  for 
inclusion  into  the  SIP.  We  must  provide 
public  notice  and  seek  additional  public 
comment  regarding  the  proposed 
Federal  action  on  the  State  submission. 
If  adverse  comments  are  received,  they 
must  be  addressed  prior  to  any  final 
Federal  action  by  us.  All  State 
regulations  and  supporting  information 
approved  by  EPA  under  section  110  of 
the  CAA  are  incorporated  into  the 
Federally  approved  SIP.  Records  of  such 
SIP  actions  are  maintained  in  the  Code 
of  Federal  Regulations  (CFR)  at  title  40, 
part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  actual  State  regulations  which  are 
approved  are  not  reproduced  in  their 
entirety  in  the  CFR  outright  but  are 

'incorporated  by  reference,  '  which 
means  that  we  have  approved  a  given 
State  regulation  with  a  specific  effective 
date. 

C.  What  Does  Federal  Approval  of  a 
State  Regulation  Mean  To  Me? 

Enforcement  of  the  State  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  State  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
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violations  as  described  in  section  304  of 
the  CAA. 

D.  What  Is  Being  Adciressed  in  This 
Action? 

We  are  approving  Regulation  26  as  it 
pertains  to  the  Arkansas  SIP.  When 
Arkansas  revised  Regulation  26  to 
address  the  interim  approval  issues,  it 
made  some  minor  changes,  such  as 
recodifing  the  entire  rule.  When  we 
approved  the  Arkansas  SIP  last  October 
this  revised  rule  was  not  finalized,  so 
we  approved  the  original  Regulation  26, 
We  are  now  approving  ihe  recodified 
rule  as  submitted  on  August  4,  2000. 
However,  there  are  no  significant 
changes,  and  the  rule  remains 
substantially  the  same  as  was  approved 
in  our  October  16,  2000  action.  See  65 
FR  61103. 

E.  Why  Is  EPA  Approving  the  NSR 
Provisions  of  Regulation  26  Into  the 
Arkansas  SW 

Chapter  11  of  Regulation  19 
(approved  October  16.  2000,  FR  61103) 
addresses  the  NSR  permitting 
procedures  for  major  sources  which  are 
also  subject  to  Regulation  26 — 
Regulations  of  the  Arkansas  Operating 
Permit  Program.  Regulation  26  is 
Arkansas'  regulation  for  its  Operating 
Permit  Program  under  title  V  of  the 
CAA.  Chapter  9  of  Regulation  19 
describes  the  process  already  approved 
by  EPA,  for  issuance  of  a  permit  to  a 
new  major  source  or  a  major 
modification  of  a  permit  to  of  an 
existing  source  which  is  major  for 
purposes  of  the  PSD  program,  by  virtue 
of  incorporation  bv  reference  of  the 
provisions  of  40  CFR  52.21(bHr). 
Chapter  11  requires  major  sources 
which  are  subject  to  Regulation  26  to 
also  have  their  permit  applications 
processed  in  accordance  with  the 
procedures  contained  in  Regulation  26. 
which  are  incorporated  by  reference. 
Thus,  Chapter  11  creates  the  connection 
between  the  PSD  and  title  V  programs 
to  allow  Arkansas  to  issue  one  permit  to 
its  sources  which  are  defined  as  major 
under  both  programs. 

For  minor  sources,  the  permitting 
process  is  described  in  Chapter  4  of 
Regulation  19,  which  complies  with  40 
CFR  51.160-51.164.  Chapters  4  and  9  of 
Regulation  19  do  not,  however,  fully 
address  all  sources  defined  as  major 
sources  under  section  302(j)  of  the  CAA. 
Chapter  11  is  necessciry  to  provide  a 
process  for  permitting  the  following: 

•  Sources  which  are  major  for  purposes  of 
PSD  but  undergo  a  physical  change  or  clMngt' 
in  the  method  of  operation  which  does  not 
result  in  a  significant  net  emission  ini.re.isc. 
i  B  .  minor  modifications  Such  o  change 


therefore  is  not  subject  to  PSD  review.* 
Subpart  1.  however,  applies  to  the 
construction  and  modification  of  all  sources, 
including  major  and  minor  sources.  Such  a 
change,  therefore,  must  meet  the  applicable 
requirements  of  40  CFR  .51,160-51.164. 
Regulation  2h  contains  the  provisions  which 
satisfi,'  these  provisions  of  subpart  I.^  These 
provisions  are  incorporated  into  Regulation 
1'4  by  Chapter  11. 

•  A  source  which  is  major  for  title  V  but 
not  major  for  ?'>\).  This  would  include  a 
source  whose  potential  to  emit  is  100  tpy  or 
more  but  less  than  250  tpy  and  is  not  one  of 
the  source  types  Hsted  in  40  CFR 
52,21(b)(l  ),'■  ,-\ltbough  a  new  or  modified 
source  which  is  nnt  a  PSD  major  source  is  not 
subject  to  PSD.  the  applicable  requirements 
of  40  CFR  511 60-5 1  1  e,4  nonetheless 
continue  to  apply  as  explained  above. 
Regulation  28  contains  the  provisions  which 
satisfy  these  provisions  of  subpart  I.  These 
provisions  are  incorporated  into  Regulation 
19  bv  Chapter  11 

Chapter  11  of  Regulation  19. 
incorporates  the  applicable 
requirements  of  40  CFR  part  51.  subpdrt 
F  {subpart  1)  that  are  in  Regulation  26 
into  Regulation  19.  which  we  have 
approved  into  the  SIP  Through  Chapter 
11,  the  subpart  1  provisions  of 
Regulation  26  are  incorporated  by 
reference. 

Through  Chapter  11  (if  RpL;ulHtinn  1'^ 
.\rkansas  ensures  that  the  constructiun 
and  modification  of  sources  subject  to 


nOr  purposes  of  PSD,  40  CFR  52.21(i)(l) 

pniviries  that  no  stationary  source  or  modification 
to  wliiih  ihe  paragraphs  (jHr)  apply  shall  begin 
di.lual  (iinstniction  without  a  p<>miil  which  stales 
that  Ihe  sour«;p  or  modification  me**!?  such 
requirements  The  provisions  of  §52.2](j)-<r)  apply 
tn  the  ( onstruction  of  major  sources  and  major 
nunlifu  ations.  "Major  stationary  source"  is  defined 
111  t)  52  21(b)(1)  and  'major  modification"  is  defined 
III  ^  52  21(l)M2)  .\  major  modification  is  a  physical 
change  or  c  hange  in  the  method  of  operation  at  a 
major  stalionarv  riourre  which  results  in  a 
significant  net  emissions  increase.  "Net  emissions 
increase    is  defined  in  *)  52.21(b)(3)  which 
Jest  rilies  how  the  net  emissions  increase  is 
determined.  Such  increase  is  significant  if  it  equals 
or  exi  eeris  the  significance  thresholds  in 
6i  52.21(li)(23)  Thus,  minor  modifications  at  major 
-.tdtionarv  sources  do  not  fall  within  Ihe  pur\'iew  of 
the  P.SD  rerjuiremenls 

'  .\ii  ording  111  Ri^ulalion  26,  Chapter  2 
Definitinns,  "dpphrahle  requirement"  is  defined  as 
.■\nv  standard  or  othi-r  requirements  provided  for 
in  the  appliLdhle  iniplemenlalion  plan  approved  or 
promulgated  bv  the  ):.V\  through  rulemaking  under 
lille  I  oj;ihe  .Jici  •    •    •     (PSD  infera/ra)  (this 
im  liides  Kegulation  19,  Chapter  3  which  requires 
[unterlion  of  ihe  N.^ACJS), 

•  Settion  52  21fh)(1)  is  Ihe  definition  of  "major 
^Icilioiirtrv  source.    I'nder  this  definition,  a  source 
IS  iiui|(ir  for  PSD  if  its  potential  to  emit  (PTE)  is  100 
TP'l'  or  more  and  the  sourte  lielongs  to  one  of  the 
sourre  I  ategones  lislp<]  in  *!  52.21(h)(l)(i)(o). 
Otherwise,  a  source  is  a  PSD  major  only  if  its  PTE 
is  2.50  TPY  or  more,  pursuant  to  ^  52.2i(b)(l)(i)(/>). 
I  iider  section  ,i02(i)  of  the  .^ct  and  40  CFR  part  70. 
H    major  source  '  includes  any  stationarv'  source 
with  A  PTE  of  ton  TPY  or  more. 

4(1  CFK  part  51 .  subpart  I  contains  the 
rec|uiremenls  that  a  SlPapproved  program  for 
rev  lew  of  new  and  modified  sources  must  mi«t. 
The  subpart  i  onsists  of  §S  51.160-51-166. 


the  po'i  i  .iis|[ :,,:  ti,  )n  t"\  lew 
requireiiu'iils  nt  thf  Act  will  meet  the 
applicable  requirements  of  subpart  I. 
Our  October  16.  2000.  action  includes 
our  analysis  of  the  provisions  of 
Regulation  26  which  Arkainsas 
incorporated  by  reference  into 
Regulation  19  and  describes  how 
Regulation  26  meets  the  requirements  of 
subpart  1.  It  further  demonstrates  that 
the  procedures  in  Regulation  26  will 
ensure  that  modifications  which  occur 
at  title  V  sources  will  satisfy  the 
requirements  of  the  Act  and  subpart  1. 

On  October  16.  2000  we  approved 
portions  of  Regulation  26  which 
Arkansas  adopted  luly  23,  1993.  and 
submitted  to  us  on  October  29,  1993, 
into  the  SIP.  We  had  previously 
approved  this  version  of  Regulation  26 
at  60  FR  46171  (September  8.  1995)  as 
satisfying  the  requirements  for  interim 
approval  under  40  CFR  part  70.  We  have 
reexamined  Arkansas'  revisions  to 
Rt'uulati'iii  .:ti  w  fj;,  ii  !'  -:i'i!nitted  to  us 
iin  .\ugust  4   .MH)(i   Wo  fu!'!  that  the 
revised  Regulation  26  continues  to  meet 
the  requirements  of  subpart  I. 

F.  Have  the  Requirements  for  Approval 
of  a  SIP  Revision  Been  Met? 

The  State  submittal  has  met  the 
public  notice  requirements  for  SIP 
submissions  in  accordance  with  40  CFR 
51.102  The  submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  mnre  detail  in  the 
technical  support  document  which 
accompanies  this  document,  the 
revision  inonfs  tho  substantive  SIP 


requir>>Mioiits 


CAA.  including 


sec  till  1  10  and  implementing 
regulatiuns. 

G.  What  Action  Is  EPA  Taking? 

We  are  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate 
rec  eiving  anv  adverse  comments. 

III.  (Conclusion 

\Vi  ,Hro  takiiie  final  action  to  fully 
apprrn  i>  the  Oper.iting  Permit  Program 
of  the  State  of  Arkansas  and  to  also 
approve  Arkansas  Regulation  26  as  it 
pertains  to  the  State  Implementation 
Plan  (SIP)  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendnirii;  .,nd  anticipates  receiving  no 
ad\  orso  ,  ,oiimi>nts.  However,  in  ihn 
pro  [I  soil  rill  OS  s€K:tion  of  this  Federal 
Register  [luhlication.  EPA  is  publishing 
a  sopir.ito  document  that  will  serve  as 
thi  [I    I    sal  to  grant  final  full  approval 
should  adverse  comments  be  filed  This 
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action  will  be  effective  December  10. 
2001  unless  the  Agency  receives  adverse 
comments  by  November  8,  2001 
If  EPA  receives  such  adverse 
comments,  then  EPA  will  withdraw  the 
final  rule  and  mform  the  public  that  the 
rule  will  not  take  effect  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  EPA  will 
not  institute  a  second  comment  period 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December 
10.  2001  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
tlierefore  is  not  subject  to  review  bv  thf 
Office  of  Management  and  Budget   For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  '  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4) 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  by  Executive  Order  1 3 1  "5 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  hd\e 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10,  1999)  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997).  ' 
because  it  is  not  economically 
significan'. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VT.S),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  V'CS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VC^S  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  use   3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  nile  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Cfean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10, 
2001   Filing  a  petition  for 
reconsideration  bv  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations,  New  source  review.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  .September  2t),  2001. 
Gregg  A.  Cooke. 

Regional  Administrator.  Region  6. 

Parts  52.  chapter  I,  title  40  of  the  CFR 
is  amended  as  follows; 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  LI.S.C  7401  et  seq. 

Subpart  E— Arkansas 

2.  In  §  52.170(c),  the  table  is  amended 
as  follows: 

(a)  Under  the  heading  "Regulation  26: 
Regulations  for  the  Arkansas  Operating 
Permit  Program."  remove  the  existing 
entries  for  Section  3,  Section  4.  Section 
5,  and  Section  6,  and  add  new  entries 
for  Chapter  3,  Chapter  4,  Chapter  5,  and 
Chapter  6  as  shown  below; 

(b)  Remove  the  heading  "Prevention 
of  Significant  Deterioration  Supplement 
to  the  Arkansas  Plan  of  Implementation 
for  Air  Pollution  Control';  and  remove 
the  entries  for  Section  1,  Section  2, 
Section  3,  Section  4,  Section  5,  and 
Section  6  under  the  heading 
"Prevention  of  Significant  Deterioration 
Supplement  to  the  Arkansas  Plan  of 
Implementation  for  Air  Pollution 
Control': 

(c)  Remove  the  heading  "Regulation 
for  the  Control  of  Volatile  Organic 
Compounds"  and  remove  the  entries  for 
Section  1,  Section  2,  Section  3,  Section 
4,  Section  5,  and  Section  6  under  the 
heading  "Regulation  for  the  Control  of 
Volatile  Organic  Compounds.  " 

§  52.1 70    Identification  of  plan. 


(c)* 
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EPA  Approved  Regulations  in  the  Arkansas  SIP 


State  citation 


Tltle/sub)ect 


State 

submittal 

etiective 

date 


EPA 

approval 
date 


Comments 


Section  26.301 
Section  26  302 

Section  26.401 
Section  26.402 

Section  26  407 
Section  26.409 
Section  26  410 

Section  26  501 
Section  26  502 

Section  26.601 

Section  26  602 
Section  26  603 

Section  26  604 


Regulation  26:  Regulations  of  the  Arkansas  Operating  Permit  Program 
Chapter  3:  Requirements  for  Permit  Applicability 

Requirement  for  a  permit 08/10/00         10/9/01 

[and  page 
numt)er] 

Sources  subiect  to  permifling    08  10  00         10/9'01 

[and  page 
number] 

Chapter  4;  Applications  for  Permits 

Duty  to  apply 08/10/00         10/9/01 

[and  page 
numt)er] 

Standard  application  form  and  regLnred  nfor-iation  08/10/00         10/9/01 

[and  page 
numt>er) 

Complete  application  08/10/00         10'9/01 

[and  page 
numt)er] 

Confidential  information    08/10/00         10/9/01 

[and  page 
numtjer) 

Certification  by  responsible  otiicia!    08/10/00         10/9/01 

[and  page 

n,,"-.|-if.  ■ 

Chapter  5:  Action  on  Application         ^ 

Action  of  part  70  permit  applications O&'IO/OO         10/9/01     Subsection  B  Ntot  in  SIP 

Final  action  on  permit  application   O8  10O0         10'9'01 

[and  page 
numtjer] 

Chapter  6.  Permit  Review  by  the  Public,  Affected  States,  and  EPA 

Untitled  introduction  to  Chapter  6 08  10  00         10/9/01 

[and  page 
number] 

Public  participation 08/10/00         10/9/01     Only  Subsection  A(1),  A(2), 

A(5).  and  D  in  SIP 

Transmission  of  information  to  the  Adminisuaki;      08/10/00         10/9/01 

[and  page 
number] 

Review  of  draft  permit  by  affected  States  08/10/00         10/9'01 

[and  page 
numt)er] 


P\5r  HM.sons  set  out  in  the  preamblo. 
Appendix  A  of  part  70  of  title  40. 
chapter  I.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows 

PART  70— {AMENDED] 

1.  The  authority-i:itation  for  Part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  <t  st-q 


2.  Appendi.x  .X  tc  P.irt  70  iv  anu'iided 


h\  revising  [)drdgrfci()h  'hi  ui  ih' 
.•\rkansas  tu  read  as  fniiows 


■iitr\  !iir 


Appendix  A  to  Part  70 — .Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Ail^ai 


(b)  The  Arkansas  Department  of 
Environmental  Quality  submitted  program 
revisions  on  August  4.  2000.  The  rule 
revisions  adequately  addressed  the 
conditions  of  the  interim  approval  effective 
on  October  10.  1995.  and  which  would 
expire  on  December  1.  2001.  The  Slate  is 
hereby  granted  final  full  approval  effective 
on  December  10.  2001 

ivp  rv-    ni     M'c;' i-jled  lO-.S-OI;  8:45  am! 

BILLING  C00€    bS6u   S,/    P 
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ENVIRONME^frAL  PROTECTION 
AGENCY 


I 


40  CFR  Part  70 


[WV-T5-2001-02a;  FRL-7073-9] 

Clean  Air  Act  Approval  of  Operating 
Permrt  Program  Revisions;  West 
Virginia 

AGENCY:  Environmental  Protection 

Agencv  (EPA) 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
operating  permit  program  of  the  State  of 
VVest  Virginia.  West  \'irginia's  wperating 
permit  program  was  submitted  in 
response  to  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  that  required 
States  to  develop,  and  submit  to  EP.-\ 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the  State^^' 
jurisdiction.  The  EPA  granted  final 
interim  approval  of  VVest  Virginia's 
operating  permit  program  on  November 
15,  1995.  VVest  Virginia  has  revised  its 
operating  permit  program  since 
receiving  interim  approval  and  this 
action  approves  those  revisions.  Any 
parties  interested  in  commenting  on  this 
action  proposing  to  approve 
discretionary  revision  to  VVest  Virginia's 
title  V  operating  permit  program  should 
do  so  at  this  time  A  more  detailed 
description  of  VVest  Virginias  submittal 
and  EPA'i  evaluation  are  included  m  a 
Technical  Support  Document  (TSD)  in 
support  of  this  rulemaking  action.  .V 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  spction  of  this 
document 

DATES:  This  rule  is  effective  on 
November  23.  2001  without  furthej- 
notice,  unless  EPA  receives  ad\erse 
written  comment  bv  November  8,  2001. 
If  EPA  receues  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  nffect. 

ADDRESSES:  Written  romments  mav  be 
mailed  to  .Makeba  Morns.  Chiff,  Permits 
and  TefhnH  al  Assessment  Branch, 
Mailcode  3AP11,  I'.S.  Environmental 
Protection  Agency,  Region  III,  Ifi.'iO 
Arch  Street.  Philndelphia,  Pcnns\  Ivania 
1910.3   C'opies  of  th'-  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  ihf  Air  Protection  Division. 
U  S.  Environmental  Prottn  tion  Agency. 
Region  III,  IB.tO  Anh  Street. 
Philadelphia.  Pennsylvania  19103  and 
West  Virginia  Department  nf 


Environmental  Protection.  Office  of  Air 
Quality.  1558  Washington  Street.  East. 
Charleston.  VVest  Virginia.  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell.  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2196  or 
h\  -'-mail  at  campbell.dave®. epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  fune  1. 
2001.  the  State  of  VVest  Virginia 
submitted  amendments  to  its  State 
operating  permit  program  These 
amendments  are  the  subject  of  this 
document  and  this  section  provides 
additional  information  on  the 
amendments  bv  addressing  the 
following  questions: 

What  is  the  State  operating  permit  program^ 
What  is  being  addressed  in  this  documpnt' 
What  is  not  being  addressed  in  this 

document? 
What  changes  to  West  Virginia  •<  operating 

permit  program  is  EPA  approving? 
What  action  is  helne  taken  hv  EPA^ 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  .^ir  Act  Amendments  of 
l'-)90  required  all  States  to  develop 
operating  permit  programs  that  meet 
certain  federal  c;riteria.  When 
implementing  the  operating  permit 
programs,  the  States  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  under  the 
'Clean  Air  Act  (f^AA)  The  focus  of  the 
operating  permit  program  is  to  improve 
t'nforc:ement  by  issuing  each  source  a 
permit  that  consolidates  all  of  its 
applicable  CAA  requirements  into  a 
federallv-enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agency  can  more  easily 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPAs  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  E.xamples  of  "major  "  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  (jrganic  compounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMlO); 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  [jollutanf  (HAP) 
specifically  listed  under  the  CiAA;  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs.  In  areas  that 
are  not  meetiny  the  national  ambient  air 


quality  standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  by  the  gravity 
of  the  nonattainment  classification. 

What  Is  Being  Addressed  in  This 
Document? 

On  June  1.  2001.  VVest  Virginia 
submitted  revisions  to  its  currently 
EPA-approved  title  V  operating  permit 
program.  In  general.  West  Virginia  made 
minor  technical  and  administrative 
corrections  to  its  existing  operating 
permit  program  regulations.  The 
revisions  consist  primarily  of 
typographical  and  editorial  corrections 
to  definitions  and  other  program 
elements.  These  program  revisions  were 
submitted  pursuant  to  40  CFR  70.4(i) 
which  provides  that  a  State  with  an 
approved  program  may  initiate  a 
program  revision  when  the  relevant 
State  regulations  are  modified  or 
supplemented.  West  Virginia's 
operating  permit  program  received 
interim  approval  in  1995.  West  Virginia 
has  modified  and  supplemented  its 
permit  program  regulations  since  that 
time.  West  Virginia  submitted  the 
revisions  for  EPA  action  according  to  40 
CFR70,4(i)(2)(iii), 

What  Is  Not  Being  Addressed  in  This 
Document? 

As  part  of  its  June  1.  2001  submittal. 
VVest  Virginia  also  provided 
amendments  to  its  operating  permit 
program  regulations  to  address 
deficiencies  identified  by  EPA  when  it 
granted  final  interim  approval  of  West 
Virginia's  program  in  1995.  Since  these 
program  amendments  are  not  directly 
relevant  to  this  rulemaking  action 
approving  revisions  to  VVest  Virginia's 
operating  permit  program,  they  are 
being  considered  in  a  separate 
rulemaking  action. 

On  December  11,  2000,  EPA 
announced  a  90-day  comment  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs,  [See  65  FR  77376,]  The  public 
was  able  to  comment  on  all  currently- 
approved  operating  permit  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  The 
EPA  Region  III  did  not  receive 
comments  germane  to  VVest  Virginia's 
currently-approved  operating  permit 
program. 

What  Changes  to  West  Virginia's 
Program  Is  EPA  Approving? 

The  EPA  has  reviewed  VVest  Virginia's 
June  1,  2001  program  revisions  in 
conjunction  with  the  portion  of  West 
Virginia's  program  that  was  earlier 
approved  by  EPA.  Based  on  this  review, 
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EPA  is  approving  revisions  to  West 
Virginia's  operating  permit  program. 
The  EPA  has  determined  that  the 
revisions  to  West  Virginia's  operating 
permit  program  appropriately  clarify 
and  improve  the  currently  approved 
version  of  its  program.  The  revisions 
fullv  meet  the  minimum  requirements 
of  40  CFR  part  70. 

Ln  general.  West  Virginia  revised  its 
permit  program  regulations  in  order  to 
clarif\'  certain  definitions  and  minor 
procedural  matters.  The  following 
describes  the  revisions  made  to  West 
Virginia's  operating  permit  program. 

Changes  to  West  Virginia's  Operating 
Permit  Program 

1.  Minor  renumbering  of  sections  has 
occurred. 

2.  Added  section  1.5. 

3.  In  section  2.7,  removed  "§111  or" 
from  the  definition  of  "Area  source  ". 

4.  In  section  2.12,  clarified  definition 
by  adding,  "such  other  person  to  whom 
the  director  has  delegated  authority  of 
duties  pursuant  to  W.Va.  Code  §§  22-1- 
6  or  22-1-8"  and  revised  capitalization. 

5.  In  section  2.13.  removed  "that 
Division  of  and  revised  capitalization. 

6.  In  section  2.38.C.  revised  "part  "  to 
"rule". 

7.  Removed  parentheses  at  the 
beginning  of  the  last  sentence  of  section 
4.1.8.2. 

8.  In  section  4.3.C.I.  "subsection" 
revised  to  "subdivision". 

9.  In  section  5.1.). 3,  revised  "part"  to 
"rule". 

10.  In  section  5.9.f,  revised  'reivew" 
to  "review". 

11.  In  section  6.4.c,  revised  "part"  to 
"rule". 

12.  In  section  6.5.a.5.  revised 
"permitee"  to  "permittee  ". 

13.  Removed  section  12.2  pursuant  to 
federal  regulations  implementing 
section  112(g)  of  the  CAA  deleting  the 
requirement  to  do  a  case-by-case 
technology-based  standard  for  existing 
sources  which  modify  their  facilities. 

14.  Removed  "Caprolactam  "  from 
Table  45-30A. 

What  Action  Is  Being  Taken  by  EPA? 

The  State  of  West  Virginia  submitted 
revisions  to  its  operating  permit 
program  on  June  1,  2001  in  order  to 
clarify  and  improve  certain  aspects  of  its 
program.  The  operating  permit  program 
revisions  that  are  the  subject  of  this 
document  considered  together  with  that 
portion  of  West  Virginia's  operating 
permit  program  that  was  earlier 
approved  by  EPA  fully  satisfy  the 
minimum  requirements  of  40  CFR  part 
70  and  the  Clean  Air  Act.  Therefore, 
EPA  is  taking  direct  final  action  to 
approve  revisions  to  the  State  of  West 


Virginia's  title  V  operating  permit 
program  in  accordance  with  40  CFR 
70.4(i){2)(iii). 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the    Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  operating  permit  program 
approval  if  adverse  comments  are  filed 
relevant  to  the  issues  discussed  m  this 
action.  This  rule  will  be  effective  on 
November  23,  2001  without  further 
notice  unless  EPA  receives  adverse 
comment  by  November  8,  2001   If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  nile  will  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulators-  action  '  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211 . 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  -Supply, 
Distribution,  or  Use"  (66  FR  28355  (Mav 
22,  2001)).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  hv 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 


not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govcmment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  betvieon  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.August  10.  1999).  because  it  merely 
approves  a  Stale  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distributidn  nf  power 
and  responsibilities  established  in  the 
("lean  .Air  Act.  This  rule  also  is  no! 
subiect  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997)  because  it  is  not 
economically  significant 

In  reviewing  State  operating  permit 
program  submissions,  EP.^  s  role  is  to 
approve  State  choices   prnvidpd  that 
thev  meet  the  criteria  of  the  Clean  An 
Act  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  .State 
to  use  voluntary  consensus  standards 
(VCS),  EP.A  has  no  authontN  t,' 
disapprove  an  operating  permit  program 
submission  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EP.^  when  it  reviews 
an  operating  permit  program 
submission,  to  use  VCS  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  .^ir  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct  The  EPA  has  complied 
with  Exe(  utiv.'  Order  12630  (53  FR 
8859,  March  15    1488)  by  examining  the 
takings  imph(  ations  of  the  rule  in 
accordant  e  with  the  "Attorney 
General  s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoideince  of 
Unanticipated  Takings'  issued  under  the 
e\ecuti\  p  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwiirk  Reduction  Act  of  1995  (44 
U.S.C.  3501  el  seq. I 
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B  Submission  to  Congress  and  the 
Comptroller  General 

The  Contiressional  Review  Act,  5 
U.S.C.  801  pt  seq    as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgatino  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  .States  EPA  will  submit  a 
report  containing  this  rule  and  other 
equired  information  to  the  US.  Senate, 
'he  US  House  of  Representatives,  and 
'he  Comptroller  General  nf  the  United 
States  prior  tc  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"major  rule"  as  defined  bv  S  U.S.C. 
804(2). 

C.  Petitions  tor  [uciicial  Review 

Under  section  .307(b)(ll  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10. 
2001   Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  tor  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  ma\  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  approving 
revisions  to  West  \'irginia's  title  V 
operating  p<^rniit  program  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)!2).) 

List  of  Subjects  in  40  CFR  Part  70 

Administrativt'  prat:tu  •■  and 
procedure,  Ai:  pollution  control, 
Environmental  protection, 
Intprgovernm»'ntal  relations,  Operating 
permits.  Reporting  and  recordkeeping 
requiremf-nts. 

Dated;  September  25.  2001. 
Donald  S.  Welsh, 

P"'^ionnl  Arlrnini'itratnr.  Region  III. 

.■\ppendix  .\  iil  part  70  of  title  40. 
chapter  I.  of  the  Code  of  Federal 

Regulation'^  is  amended  as  follows: 

PART  70— {AMENDED] 

1  The  authority  citation  for  part  70 
f Dntinues  tu  read  as  follows: 

.\ulhoritv;  42  I'.S X:   7401  ft  seq. 

2  .App'^ndix  .\  to  part  70  is  amended 
bv  adding  [laragraph  (d)  in  the  entry  for 
West  \'irt;iniii  to  read  as  follows: 


Appendix  .\  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

West  Virginia 

***** 

(d)  The  West  Virginia  Department  of 
Environmental  Protection  submitted  program 
revisions  on  iune  1.  2001.  The  rule  revision'; 
contained  in  the  Iune  1.  2001  submittal 
revise  West  Virginia's  existing  approved 
program.  The  State  is  hereby  granted  revised 
approval  effective  on  November  23.  2001. 
•         »  -      *         •         • 

[FRDoc  01-24711  Filed  10-5-01:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7769] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTtON:  Final  rule. 

SUMMARY:  This  rule  identifie'; 
Lummunities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  w  ith  the 
floodplain  management  requirements  fif 
the  program.  If  the  Federal  Emergencv 
Management  Agency  (FEMAJ  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register 
EFFECTIVE  DATES:  The  effective  date  of 
each  (.onununity's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick.  Uu  ision  Director. 
Program  Marketing  and  Partnership 
Division.  Federal  Insurance 
Administration  and  Mitigation 
Directorate.  500  C  Street,  SVV.:  Room 
411,  Washingt(m.  DC  20472.  (2021  64B- 
309H. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  pruperts  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available  In  return. 


communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.:  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T,  Stafford  Disaster  Relief 
and  Emergency  Assistance  Ac;t  n(Jt  in 
c;onnection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  197.3  42  U  S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Ff^deral 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
cimimunities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  f:ommunity  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  E.xecutive  Officer 
that  the  community  will  be  suspended 
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unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Poliqtf  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulator.- 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 


measures.  The  communities  listed  nn 
longer  compl\  with  the  st.ttut(ir\ 
requirements,  and  after  the  effective 
date,  flood  insurance  w  ill  nn  1^  lejer  lie 
available  in  the  cnmmunities  li;i^l■^^ 
thev  take  remedial  ac  tum 

Regulatory  Classification 

This  final  rule  is  not  a  signific  nni 
regulator*'  action  under  the  criteria  nf 
section  3(f]  of  E\eruti\'e  Orcier  12H()h  ^.f 
,September  30.  1993.  Regulatorv 
Planning  and  Review.  ,58  FR  ,51735. 

Paperwork  Reduction  Act 

This  nile  does  not  in\-ol\e  anv 
collection  of  information  for  purjioses  of 
the  Paperwork  Redu(  turn  Ai  t   44  ! '  ,S.C. 
3501  et  seq 

Executive  Order  12612,  Federalism 

This  rule  in\ol\es  no  poluie.s  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism. 
October  26.  1987.  .-i  CFR,  1987  Comp.; 
p   252. 


F.verutivp  Order  12"7H   (  )\il  luslne 
Reform 

This  rule  meets  the  applicable 
landards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25.  1991.  56  FR 
55195,  3  CFR.  1991  Comp.:  p   309 

Li.st  of  Subjert.s  in  44  ( 1  K  Fart  h4 

i  !  i(i(i  iii'-urance.  Floodplains. 
;  1  !!i:.\    44  CFR  part  64  is 

.ir.ieiiiie;!  ,1^  '.I  i!|(i\Vf 

PART  64— [AMENDED] 

1  III'    lijttuirity  cilalion  for  Part  64 
continue-.  ;,   read  as  follows: 

Authority:  42  U.S.C.  4001  ef  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.G.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.;  p.  376, 

§64.6     [Amended] 

2  rhe  taDies  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Community       Eflective  date  authorizaiioacancellahon  of  sale 

No  .  of  flood  insurance  m  community 


Current 
eflective 
map  date 


Date  certain 
Federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


Region  III 

Virginia 

Franklin  County    Unincorporated  Areas 

Region  II 

New  York 

Carmel   Town  of.  Putnam  County 


Lumberland.  Town  of,  Sullivan  County 

Region  III 

Pennsylvania 

Green     Lane      Borough    of     Montgomery 

County 
LImenck.  Township  ot,  fvlontgomery  County 

Lower  Frederick  Township  of   Montgomery 

County 
Marlborough     Township    of     Montgomery 

County 
New   Hanover    Township  of    Montgomery 

County 
Perkiomen      Township     of      Montgomery 

County 
Salford.  Township  of  Montgomery  County 

Trappe  Borough  of.  Montgomery  County 

Upper  Redenck  Township  of,  Montgomery 

County 
Upper   Menon    Township  of    Montgomery 
County 

Region  VI 
Texas 

Gillespie  County  Umcoporated  Areas 

Region  IX 

California 

San  Mateo  City  of  San  Mateo  County 


510061     May  23    19:'4    Emerc     Mav   19.   1981.   Reg 
OctoC>er  5.  2001 


360669     March  2i     i9^')    E-rierq     June  18    1987,  Reg. 

October  19   200* 
360825     Apni    21      19^5     Er-ie-Q      f-ebrijar,    2'     1 984 
1      Reg   October  19   2iX'i 


421902     November    22     "9  74     t-^erg      Se[;ierTir>e'    2. 
1981    Beg   October  19   200 1 

421912  November   ~    19"4    Emerg     March    '6     1981, 

Reg   October  19   2001 
420952     January    28     1974     Emerg      Septemoei    30. 
1977  Reg  Octot>er  19  20C'i 

421913  August  14,  "1974    Emerg     Septp'nber  ."    '981, 

Reg  October  19  2001 

421914  August  1     1974    Emerg     Seo\P'r^V>t'-    't     "981, 

Reg  October  19  200" 

421915  October  29    1974    Emerg     ^PDri.a-v    3    ^982, 

Reg  October  19  20CM 
422497     August  29     1975    Emerg      f^eLi'L.arv    3    2002. 

Reg  October  19  200 1 
421907     Januan/  20    1975    Emerg     January  20     '^82. 

Reg  October  19  200 1 

421916  November  15    1974    Emerg     August  17    1981. 

Reg   October  19   200 1 
420957     December    17     1973     Emerg      Novemtei    16. 
j      1977   Reg   Octobe-  1P   2001 


480696     May  3i    1974    Emprg     May   "    1987    Reg   Oc- 
tober 19   200' 


060328     December  26    1974    Emerg     March  6.   1981. 
Reg   October  19  2001 


10/05/01     10/05/01 


10/19«)1     10/19/01 


do 


do 


do 


do 


do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


do 
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Code  for  reading  third  column: 
Emerg — Emergency,  Reg. — Regular; 
Susp. — Suspension. 

Dated:  September  28.  2001. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 

Mitigation  Administration 

!FR  Dor  01-25242  Filed  10-.S-01;  8:45  am| 

BILLING  CODE  6718-06-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


I 


47  CFR  Part  73 


[DA  01-2205;  MM  Docket  No.  00-169;  RM- 
9953] 

Radio  Broadcasting  Services;  Oswego 
and  Granby,  NY 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule  ' 


SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making.  65  FR  57800 
(September  26,  2000)  this  document 
reallots  Channel  288A  from  Oswt^o  to 
Granby,  New  York  and  provides  Granhv 
with  its  first  local  aural  transmission 
service  The  coordinates  for  Channel 
288A  at  Granby  are  43-17-44  North 
Latitude  and  76-26-16  West  Longitud-- 
DATES:  Effective  November  5.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  R 
Barthen  Gorman,  Mass  Media  Bureau. 
(202)418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Report 
and  Order.  MM  Docket  No.  00-169. 
adopted  September  12.  2001.  and 
released  September  21.  2001   The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257.  445  12th  Street, 
S\V,.  Washington., DC  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Clommission  s  copy 
contractor:  Qualex  International.  Portals 
II,  445  12th  Street.  SW.  Room  CY-B402, 
Washington,  D  C  20554 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  of  Title  47  of  the  Code  of 
Federal  Rei;ulations  is  amended  as 

follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  I   S  C:   154.  303.  334.  and 
336 


§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Y'ork,  is 
amended  bv  adding  Granbv.  Channel 
288A,  and  removing  Channel  288A  from 
Oswego. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Do<    01-25116  Filed  10-5-01;  8:45  am) 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AF57 

Endangered  and  Tlireatened  Wildlife 
and  Plants:  Determination  of 
Endangered  Status  for  the  Scaleshell 
Mussel 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  Wp.  the  US  Fish  and 
Wildlite  Service  (Service),  determine 
the  scaleshell  mussel  {Leptodea 
leptodon]  to  be  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  The  scaleshell 
mussel  historically  occurred  in  55  rivers 
in  13  states  in  the  eastern  United  States. 
Currently,  the  species  is  known  to  exist 
in  14  rivers  (and  may  occur  in  6  others) 
within  the  Mississippi  River  Basin  in 
Missouri.  Oklahoma,  and  Arkansas.  Its 
abundance  and  distribution  have 
decreased  markedly  due  to  habitat  loss 
and  adverse  effef;ts  associated  with 
water  quality  degradation, 
sedimentation,  channelization,  sand  and 
gravel  mining,  dredging,  and  reservoir 
construction. 

DATES:  This  final  rule  is  effective  on 
November  8.  2001 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  (Columbia  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  608  East 
Cherry  Street.  Room  200,  Columbia. 
Missouri  65201 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Robert.s  (at  the  above  address  or 
telephone  573-876-19 1 1 .  ext  1 10;  fax 
573-876-1914).  TTY  users  may  contact 
us  through  the  Federal  Relay  .Service  at 
1-80Q-877-8339. 
SUPPLEMENTARY  INFORMATION: 


Background 

Buchanan  (1980).  Cummings  and 
Mayer  (1992),  Oesch  (1995).  and  Walters 
(1995)  provide  descriptions  of  the 
scaleshell  mussel.  The  shell  grows  to 
approximately  three  to  ten  centimeters 
(one  to  four  inches)  in  length.  The  shells 
are  elongate,  very  thin,  and  compressed. 
The  anterior  (front)  end  is  rounded.  In 
males,  the  posterior  (rear)  end  is  bluntly 
pointed.  In  females,  the  periostracum 
(the  outside  layer  or  covering  of  the 
shell)  forms  a  wavy,  fluted  extension  of 
the  posterior  end  of  the  shell.  The  dorsal 
(top)  margin  is  straight  and  the  ventral  , 
(bottom)  margin  is  gently  rounded. 
Beaks  (the  raised  or  domed  part  of  the 
dorsal  margin  of  the  shell)  are  small  and 
low.  and  nearly  even  with  the  hinge 
line.  The  beak  sculpture  is 
inconspicuously  compressed  and 
consists  of  four  or  five  double-looped 
ridges.  The  periostracum  is  smooth, 
yellowish  green  or  brown,  with 
numerous  faint  green  rays.  The 
pseudocardinal  teeth  (the  triangular, 
often  serrated,  teeth  located  on  the 
upper  part  of  the  shell)  are  reduced  to 
a  small  thickened  ridge.  The  lateral 
teeth  (the  elongated  teeth  along  the 
hinge  line  of  the  shell)  are  moderately 
long  with  two  indistinct  teeth  occurring 
in  the  left  valve  (shell)  and  one  fine 
tooth  in  the  right.  The  beak  cavity  (a 
cavity  located  inside  the  shell  that 
extends  into  the  beak)  is  very-  shallow. 
The  nacre  (the  interior  layer  of  the  shell) 
is  pinkish  white  or  light  purple  and 
highly  iridescent. 

Life  History 

The  biology  of  the  scaleshell  mussel 
is  similar  to  the  biology  of  other 
bivalved  moUusks  belonging  to  the 
family  Unionidae.  Adult  unionids  are 
filter-feeders,  spending  their  entire  lives 
partially  or  completely  buried  in  the 
stream  bottom  (Murray  and  Leonard 
1962).  The  posterior  margin  of  the  shell 
is  usually  exposed  and  the  siphons 
extended  to  facilitate  feeding.  During 
periods  of  activity,  movement  is 
accomplished  by  extending  and 
contracting  a  single  muscular  foot 
between  the  valves.  Extension  of  the 
foot  also  enables  the  mussel  to  wedge 
itself  into  the  river  bottom.  Their  food 
includes  detritus  (disintegrated  organic 
material),  plankton,  and  other 
microorganisms  (Fuller  1974).  Some 
freshwater  mussel  species  are  long- 
lived.  Individuals  of  many  species  live 
more  than  10  years  and  some  have  been 
reported  to  live  over  100  years 
(Cummings  and  Mayer  1992). 

Unionids  have  an  unusual  and 
complex  mode  of  reproduction,  which 
includes  a  brief,  obligatory  parasitic 
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stage  on  fish.  Males  release  sperm  into 
the  water  column  in  the  spring, 
summer,  or  early  fall,  and  females  using 
the  incurrent  water  flow  draw  in  the 
sperm.  Fertilization  takes  place  in  the 
shell  of  the  female.  Fertilized  eggs 
develop  into  microscopic  larvae 
(glochidia)  and  are  brooded  within 
special  gill  chambers  of  the  female. 
Once  the  glochidia  are  mature,  they  are 
expelled  into  the  water  where  they  must 
quickly  attach  to  the  gills  or  the  fins  of 
an  appropriate  fish  host  to  complete 
development.  Following  proper  host 
infestation,  glochidia  transform  into 
juveniles  and  excyst  (drop  off) 
Juveniles  must  drop  off  into  suitable 
habitat  to  survive.  Host  fish  specificity 
varies  among  unionids.  Some  mussel 
species  appear  to  require  a  single  host 
species,  while  others  can  transform  their 
glochidia  into  juvenile  mussels  on 
several  fish  species.  For  further 
information  on  the  life  history  of 
freshwater  mussels,  see  Gordon  and 
Layzer  (1989)  and  Watters  (1995). 

Mussel  biologists  know  relativelv 
little  about  the  specific  life  historv 
requirements  of  the  scaleshell  mussel. 
Baker  (1928)  surmised  that  the 
scaleshell  mussel  is  a  long-term  brooder 
(spawns  in  fall  months  and  females 
brood  the  larvae  in  their  gills  until  the 
following  spring  or  summer).  Glochidia 
found  in  the  gill  chambers  in 
September.  October.  November,  and 
March  support  that  conclusion  (Gordon 
1991).  The  scaleshell  mussel  uses  the 
freshwater  drum  [Aplodinotus 
grunniens)  as  the  fish  host  for  its  larvae 
(Chris  Barnhart.  Southwest  Missouri 
State  University,  pers.  comm.  1998). 
Other  species  in  the  genus  Leptodea  and 
a  closely  related  genus  Potamihis  are 
also  known  to  use  freshwater  drum 
exclusivelv  as  a  host  (Watters  1994) 

Little  is  Vnown  about  the  life 
expectancy  of  the  scaleshell  mussel. 
However,  recent  collections  from 
Missouri  indicate  that  it  is  relatively 
short-lived  compared  to  other  species.  A 
sample  of  33  dead  specimens  and  2 
living  individuals  collected  in  2000 
from  a  Ga.sconade  River  site  did  not 
contain  any  individuals  exceeding 
seven  years  old  (Chris  Barnhart.  pers 
comm.  2000).  Likewise,  no  individuals 
over  six  years  old  were  observed  out  of 
44  living  individuals  collected  in  1997 
from  the  Meramec  Basin  (Roberts  and 
Bruenderman  2000).  Based  on  these 
collections,  it  appears  that  the  life 
expectancy  of  the  scaleshell  mussel  may 
be  less  than  10  years.  In  addition,  the 
sex  ratio  of  the  above  collections  are 
significantly  different  from  a  50/50  ratio 
(Chi-Square  Test.  P<  0.05).  The 
Gasconade  collection  only  contained 
eight  females  (including  one  living)  out 


of  35  individuals,  and  the  Meramec 
Basin  collection  onlv  contained  15 
females  out  of  44  living  individuals.  The 
reason  females  appear  to  be  ic-s 
common  than  males  in  the  Gasconcidn 
River  and  Meramec  Basin  is  unknown. 

Habitat  Characteristics 

The  scaleshell  mussel  occurs  in 
medium  to  large  rivers  with  low  to 
moderate  gradients  in  a  variety  of 
stream  habitats,  Buchanan  (1980.  1994) 
and  Gordon  (1991)  reported  the 
scaleshell  mussel  from  riffle  areas  with 
substrate  consisting  of  gravel,  cobble, 
boulder,  and  occasionallv  mud  or  sand 
Oesch  (1995)  considered  the  scaleshell 
mussel  a  typical  riffle  sper  les.  occurring 
only  in  clear,  unpolluted  water  with 
good  current.  Conversely,  Call  (1900). 
Goodrich  and  Van  der  Schalie  (19441. 
and  Cummings  and  Maver  (1992) 
reported  collections  from  muddy 
bottoms  of  medium-sized  and  large 
rivers.  Roberts  and  Bruenderman  f2nnnl 
collected  the  .scaleshell  mussel 
primarily  from  mussel  beds  (areas  with 
a  high  concentration  of  mussels  that 
contain  more  than  one  species)  with 
stable,  gravel  substrates  The 
characteristic  common  to  these  site.-) 
appears  to  be  a  stable  stream  bed  and 
good  water  quality  These  habitat 
observations  are  consistent  with  the 
current  distribution  of  the  scaleshell 
mussel.  The  scaleshell  mussel  is 
restricted  to  rivers  that  have  maintained 
relatively  good  water  ()ualit\-  (Oesc  h 
1995)  and  to  river  stretches  with  stable 
channels  (Buchanan  1980.  Harris  1992) 
The  scaleshell  mussel  is  also  usually 
collected  in  mussel  beds  in  association 
with  a  high  diversity  nf  other  mussel 
species. 

Distribution  and  Abundance 

The  scaleshell  mussel  historically 
occurred  in  13  states  in  the  eastern 
United  States.  While  the  scaleshell 
mussel  had  a  broad  distribution,  it 
appears  that  it  was  a  rare  species  1o(,h!!\ 
(Gordon  1991.  Oe.sch  1995.  Call  1900.) 
Williams  et  al.  (1993)  reported  the 
historical  range  as  Alabama,  .\rkansas. 
Illinois.  Indiana.  Iowa.  Kenturk\ , 
Missouri.  Ohio.  Oklahoma,  .'soutli 
Dakota.  Tennessee,  and  Wisconsin. 
Historical  records  also  exist  for  the 
Minnesota  River.  Minnesota  (Clarke 
1996).  Williams  et  al  (1993)  also  listed 
Michigan  and  Mississippi  as  part  of  the 
scaleshell  mussel's  range,  but  no  valid 
records  exist  in  these  states  Therefore, 
its  presence  cannot  be  confirmed  (Bob 
lones.  Mississippi  Wildlife  Fisheries 
and  Parks.  Museum  of  Natural  Science, 
pers.  comm   2000:  Szymanski  1998) 
Gordon  (1991)  included  a  portion  of  the 
St.  Lawrence  drainage  in  describing  the 


distribution  of  the  scaleshell  mussel. 
However,  the  specimens  that  were  the 
source  of  the  St.  Lawrence  River  record 
\\  ire  later  identified  as  wingless    " 
examples  of  Leptodea  fragilis  (fragile 
papershell).  which  are  often  seen  in 
New  York  (David  Strayer.  Institute  of 
Ecosystem  Studies.  New  York,  m  hit. 
1995).  Given  this  and  that  no  other 
authentic  specimens  have  been  found 
(David  Stansbery.  Ohio  State  Museum, 
in  lift.  1995),  the  historical  occurrence 
of  the  species  in  St.  Lawrence  Basin  is 
doubtful. 

Within  the  last  50  years  the  scaleshell 
mussel  has  become  increasingly  rare 
and  its  range  greatly  restricted. 
Historically,  the  scaleshell  mussel 
occurred  in  55  rivers.  Today,  the  species 
is  known  from  only  14  rivers  including 
the  Meramec,  Bourbeuse,  Big, 
Gasconade,  and  Osage  Rivers  in 
Missouri;  Frog  Bayou  and  the  St. 
Francis.  Spring.  South  Fork  Spring, 
South  Fourche  LaFave.  and  White 
Rivers  in  Arkansas;  and  the  Little. 
Mountain  Fork,  and  Kiamichi  Rivers  in 
Oklahoma.  An  additional  six  rivers 
(Cossatot.  Little  Missouri,  Saline,  and 
Strawberry  Rivers,  and  Myatt  and  Gates 
Creeks)  in  Arkansas  and  Oklahoma  may 
support  the  scaleshell  mussel,  but  the 
existence  of  the  species  in  these  rivers 
is  uncertain.  With  the  exception  of  the 
Meramec.  Bourbeuse,  and  Gasconade 
Rivers,  all  rivers  listed  as  supporting  the 
scaleshell  mussel  are  based  on  the 
collection  of  a  few  or  a  single  individual 
specimen. 

Assessment  of  the  Presumed  Health  of 
Individual  Populations 

For  the  purposes  of  this  rule,  the  term 
"population  '  is  used  in  a  geographical 
sense  and.  unless  otherwise  indicated, 
is  defined  as  all  individuals  living  in 
one  river  or  stream.  By  using  this  term 
we  do  not  imply  that  a  scaleshell  mussel 
population  is  currently  reproducing  or 
that  it  is  a  distinct  genetic  unit.  Using 
the  term  in  this  way  allows  the  status, 
trends,  and  threats  to  be  discussed 
separately  for  each  river  where  the 
scaleshell  mussel  occurs,  improving  the 
clarity  of  the  discussion. 

Due  to  the  low  densities  of  current 
scaleshell  mussel  populations, 
ascertaining  status  (an  assessment  of  the 
current  existence  of  a  population)  and 
trends  (an  assessment  of  change  in  a 
population's  numbers  and  its  probable 
future  condition)  is  difficult.  To 
facilitate  population  comparisons,  a 
single  classification  system  was  devised 
to  evaluate  the  probable  current  health 
of  individual  populations.  The 
indicators  of  (or  criteria  for)  the 
[iresumed  health  of  scaleshell  mussel 
populations  are  as  follows.  The 
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presumed  health  of  a  population  is 
considered  "stable"  if  f  1)  there  is  no 
evidence  of  significant  habitat  loss  or 
degradation,  and  (2|  there  has  been 
post- 1980  collection  of  live  or  fresh 
dead  mussels  and.  if  surveys  were 
thorough,  evidence  of  recruitment  was 
found.  The  presumed  health  of  d 
population  is  considered  "declining"  if 
(1)  habitat  is  limiting  due  to  its  small 
size,  or  a  significant  decrease  in  habitat 
quality  or  quantity  has  occurred.  (2) 
there  is  no  evidence  of  recruitment 
despite  one  or  more  thorough  surveys, 
or  (3)  a  significant  decline  in  number  of 
individual  mussels  has  occurred  The 
presumed  health  of  a  population  is 
considered  "extirpated"  if  (1 )  despite 
one  or  more  thorough  post-1980 
surveys,  no  scaleshell  mussels,  or  only 
old  dead  shells,  have  been  found,  or  (2) 
all  known  suitable  habitat  has  been 
destroyed  The  presumed  health  of  a 
population  is  considered  "unknown"  if 
the  available  information  is  inadequate 
to  place  the  population  in  one  of  the 
above  categories.  In  a  few  cases, 
additional  biological  information  not 
listed  above  was  used  to  categorize  a 
population  that  otherwise  would  have 
been  called  "unknown"  or  which 
appeared  to  fit  into  multiple  categories. 

Based  on  the  above  criteria.  14 
scaleshell  mussel  populations  are 
considered  extant  Of  these  populations, 
the  presumed  health  of  1  is  thought  to 
be  stable  and  13  are  believed  to  be 
declining.  Six  other  populations  may 
also  be  extant,  but  their  health  is 
unknown  due  to  lack  of  recent 
collections  or  surveys.  The  14  extant 
populations  and  6  potentially  extant 
populations  are  listed  in  Table  1  and 
included  in  the  discussions  below 

Table  1.— Presumed  Population 
Health  of  Extant  and  Poten- 
tially Extant  Scaleshell  Mussel 
Populations.  S  =  stable,  D  -  de- 
clining. UK  =  UNKNOWN 


Population 


Big  (MO)  

Bourt)euse  (MO)  

Cossatot  (AR)       

Frog  Bayou  (AR)   

Gates  Creek  (OK) 

Gasconade  (MO)  

Kiamichi  (OK)   , 

Litlle  Missoun  (AR)  

Little  (OK)  

Meramec  (MO)      

Mountain  Fork  (OKi      .. 

Myati  Creek  (AR) 

Osage  River  (MO)  

St   Francis  (AR)    

Saline  (AR)  

Soutti  Fork  Spring  (AR) 


Presunned 

health 


D 

D 

UK 

D 

UK 

D 

D 

UK 

D 

D 

D 

UK 

D 

D 

UK 

S 


Table  1.— Presumed  Population 
Health  of  Extant  and  Poten- 
tially Extant  Scaleshell  Mussel 
Populations.  S  =  stable,  D  =  de- 
clining. UK  =  UNKNOWN — Contin- 
ued 

n       .-.-_  I   Presumed 
PQP^'^^'O" I      health 

South  Fourche  LaFave  (AR)  D 

Spnng  River  (AR)  D 

Strawberry  (AR)  |  UK 

White  River  (AR)  D 

River  Basin  Specific  Discussion  of  the 
Scaleshell  Mussel  Status 

Upper  Mississippi  River  Basin 

The  scaleshell  mussel  formerly 
occurred  in  eight  rivers  and  tributaries 
within  the  upper  Mississippi  River 
Basin,  including  the  Mississippi  River 
in  Illinois.  Iowa,  and  Wisconsin;  the 
Minnesota  River  in  Minnesota;  Burdett's 
Slough  in  Iowa;  the  Iowa  and  Cedar 
Rivers  in  Iowa;  and  the  Illinois. 
Sangamon,  and  Pecatonica  Rivers  in 
Illinois.  However,  the  scaleshell  mussel 
has  not  been  found  for  more  than  50 
years  in  the  upper  Mississippi  River 
Basin  and  is  believed  extirpated  from 
that  basin  (Kevin  Cummings.  Illinois 
Natural  History  Survev.  in  litt.  1994). 

Middle  Mississippi  River  Basin 

Historically,  the  scaleshell  mussel 
occurred  in  26  rivers  and  tributaries 
within  the  middle  Mississippi  River 
Basin  including  the  Kaskaskia  River  in 
Illinois;  the  mainstem  Ohio  River  in 
Kentucky  and  Ohio;  the  Wabash  River 
in  Illinois  and  Indiana;  the  White  River 
and  Sugar  (Ireek  in  Indiana;  the  Green 
and  Licking  Rivers  in  Kentucky;  the 
Scioto.  St   Mary's,  and  East  Fork  Little 
Miami  Rivers  in  Ohio;  the  Cumberland 
River  in  Kentucky  and  Tennessee; 
Beaver  Creek  in  Kentucky;  Caney  Fork 
in  Tennessee;  the  Tennessee  River  in 
.Alabama  and  Tennessee;  the  Clinch. 
Holston.  dnil  Dufik  Rivers  in  Tennessee; 
Auxvasse  Creek  in  Missouri;  the 
Meramec.  Bourbeuse.  South  Grand, 
Gasconade.  Big,  Osage,  and  Big  Piney 
Rivers  in  Missouri;  and  the  mainstem 
Missouri  River  in  South  Dakota  and 
Missouri.  The  sf;aleshell  mussel  has 
been  extirpated  from  most  of  the  middle 
Mississippi  River  Basin.  Currently,  the 
scaleshell  mussel  is  extant  in  five  rivers 
within  the  Meram€?c  River  basin  and 
tributaries  of  the  Missouri  River 
drainages  in  Missouri. 

Ohm  Hivpr  Drainage — The  scaleshell 
mussel  has  been  extirpated  from  the 
entire  Ohio  River  system.  The  most 
recent  collection  date  from  the  Ohio 
River  Basin  is  1964  from  the  Greene 


River  (Wayne  Davis.  Kentucky 
Department  of  Fish  and  Wildlife,  in  litt. 
1994).  All  other  records  are  pre-1950 
(Kevin  Cummings,  in  litt.  1994; 
Catherine  Gremillion-Smith.  Indiana 
Department  of  Natural  Resources,  in  litt. 
1994;  Ron  Cicerello,  Kentucky 
Department  of  Fish  and  Wildlife,  in  lift., 
1994;  Paul  Parmelee,  University  of 
Tennessee,  pers.  comm.  1995). 

Meramec  River  Basin  (Missouri) — In 
1979,  Buchanan  surveyed  for  mussels  at 
198  sites  within  the  Meramec  River 
Basin  (Buchanan  1980).  Of  these  sites. 
14  had  evidence  of  live  or  dead 
scaleshell  mussels.  Seven  of  the  14  sites 
were  in  the  lower  180  kilometers  (km) 
(112  miles  (mi))  of  the  Meramec  River, 
five  in  the  lower  87  km  (54  mi)  of  the 
Bourbeuse  River,  and  two  in  the  lower 
16  km  (10  mi)  of  the  Big  River. 
Buchanan  found  that  the  species 
comprised  less  than  0.1  percent  of  the 
20,589  living  mussels  he  examined  in 
the  basin.  He  collected  live  scaleshell 
mussels  at  only  four  sites,  three  in  the 
Meramec  and  one  in  the  Bourbeuse. 
Although  the  lower  174  km  (108  mi)  of 
the  Meramec  River  had  suitable  habitat 
for  many  rare  species,  live  scaleshell 
mussels  were  found  only  in  the  lower 
64  km  (40  mi)  (Buchanan  1980).  Both 
the  Bourbeuse  and  Big  Rivers  had  lower 
species  diversity  and  less  suitable 
habitat  than  the  Meramec  River. 
Suitable  habitat  occurs  only  in  the  lower 
87  km  (54  mi)  of  the  Bourbeuse  River 
and  lower  16  km  (10  mi)  of  the  Big  River 
(Buchanan  1980). 

The  Missouri  Department  of 
Conservation  (MDC)  sampled  78  sites  in 
an  intensive  resurvey  of  the  Meramec 
River  basin  in  1997  (Roberts  and 
Bruenderman  2000).  Similar  to 
Buchanan's  findings  (1980),  scaleshell 
mussels  represented  only  0.4  percent  of 
the  living  mussels.  Live  specimens  were 
collected  from  the  mainstem  Meramec 
River  (34  specimens  from  9  sites),  the 
Bourbeuse  River  (10  specimens  from  5 
sites),  and  the  Big  River  (2  specimens 
from  1  site).  In  addition  to  the  nine  sites 
surveyed  by  Buchanan  (1979),  new  sites 
were  included  in  the  1997  survey. 
Living  or  dead  scaleshell  mussels  were 
found  at  four  of  the  five  sites  in  the 
Meramec  River  and  two  of  the  four  sites 
in  the  Bourbeuse  River.  The  three  sites 
where  the  presence  of  scaleshell 
mussels  was  not  reconfirmed  no  longer 
support  suitable  mussel  habitat  due  to 
stream  bed  degradation.  Other  species 
that  were  found  in  mussel  beds  at  those 
sites  in  the  earlier  surveys  were  no 
longer  present  in  1997.  Although 
portions  of  the  Meramec  River  basin 
continue  to  provide  suitable  habitat, 
mussel  species  diversity  and  abundance 
have  declined  noticeably  since  1980  and 
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significant  losses  of  mussel  habitat  have 
occurred  (Roberts  and  Bruenderman 
2000), 

The  number  of  scaleshell  mussel 
specimens  the  MDC  collected  in  1997  is 
greater  than  that  reported  by  Buchanan's 
study  (Buchanan  1980);  however,  the 
small  number  of  specimens  collected, 
especially  from  the  Bourbeuse  and  Big 
Rivers,  indicates  that  the  long-term 
viability  of  these  populations  is 
tenuous.  Moreover,  the  long-term 
persistence  of  populations  in  the 
Meramec  Basin  is  in  question  because  of 
the  limited  availability  of  mussel  habitat 
and  the  loss  of  mussel  beds  since  1980 
from  bank  and  channel  degradation, 
sedimentation,  and  eutrophication 
(excessive  fertilization  caused  by 
pollution  of  plant  nutrients)  (Roberts 
and  Bruenderman  2000;  Alan 
Buchanan.  MDC,  in  litt.  1997;  Sue 
Bruenderman.  MDC,  pers.  comm.  1998). 

Missouri  River  drainage  (South 
Dakota  and  Missouri) — Within  the 
Missouri  River  drainage,  Buchanan 
(1980,  1994)  and  Oesch  (1995)  reported 
scaleshell  mussels  from  the  Missouri, 
Gasconade,  Big  Piney,  South  Grand, 
Osage  Rivers,  and  Auxvasse  Creek.  The 
last  collection  of  scaleshell  mussels 
from  Auxvasse  Creek  was  in  the  late 
1960s  (Alan  Buchanan,  in  litt.  1997). 
Similarly,  the  last  known  collection  date 
for  the  South  Grand  is  the  early  1970s 
This  collection  site  is  now  inundated  by 
Truman  Lake  and  is  unsuitable  for  the 
scaleshell  mussel  (Alan  Buchanan,  in 
litt.  1997)  A  single,  fresh  dead 
specimen  was  collected  from  Big  Piney 
River  in  1981  (Sue  Bruenderman.  in  litt. 
1998).  however,  the  scaleshell  mussel 
has  not  been  found  in  recent  surveys  of 
this  river.  Between  1994  and  1996.' 70 
sites  were  sampleti  in  the  Big  Piney 
River  from  the  mouth  to  the  headwaters 
While  3. .331  mussels  of  26  species  were 
collected,  no  evidence  of  scaleshell 
mussels  were  found  (lanet  Sternberg. 
MDC.  pers.  comm.  2000).  Another 
survey  was  conducted  in  1998.  in  which 
10  sites  were  sampled  between  river 
miles  53.6  and  96.0.  Over  1.000  living 
mussels  were  collected  representing  15 
species,  but  no  living  or  dead  scaleshell 
mussels  were  found  (Sue  Bruenderman. 
pers.  comm.  2000). 

Only  two  records  (both  single  dead 
shells)  of  scaleshell  mussels  exist  for  the 
mainstem  of  the  Missouri  River.  In  1981 
and  1982.  the  Missouri  River  was 
surveyed  from  Santee  to  Omaha. 
Nebraska  (Hoke  1983).  A  single  fresh 
dead  shell  was  found  during  this  studv 
just  below  Gavin's  Point  Dam,  South 
Dakota.  This  occurrence  represents  the 
westernmost  record  of  the  scaleshell 
mussel  in  North  America.  However,  this 
species  has  not  been  found  in 


subsequent  surveys  on  the  Missouri 
River  just  below  Gavin's  Point  dam.  In 
1995.  Clarkf!  (1996)  found  no  evidence 
of  scaleshell  mussels  in  a  sur\'ev 
conducted  from  Gavin  s  Point  Dam  to  48 
river  km  (30  mi)  downstream  However, 
high  water  conditions  limited  Clark's 
search  efforts,  and  onlv  H)  individual 
mussels  were  found   in  1999.  the 
Omaha  District  of  the  US  Armv  Corps 
of  Engineers  (Corps)  funded  a  mussel 
survey  between  Gavin's  Point  Dam  and 
Ponca,  Nebraska,  a  distance  of  96  nver 
km  (60  mi).  In  all.  355  live  and  1,709 
dead  individual  mussels  were  collected 
representing  16  species,  but  no  living  or 
dead  scaleshell  mussels  were  found 
(Candace  M.  Gordon,  Corps.  Omaha 
District,  m  litt.  2000)  The  second 
scaleshell  mussel  record  from  the 
mainstem  of  the  Missouri  Ki\  er  is  a 
single  fresh  dead  indi\-idual  that  was 
collected  in  1990  from  Gasconade 
County.  Missouri.  This  specimen  was 
found  during  an  extensive  sur\  ev 
conducted  from  Gavin's  Point  Dam  to 
St.  Louis  (Hoke  2000).  However,  the  site 
of  this  collection  was  subsequently 
destroyed. 

Since  no  li\'ing  scaleshell  mussel  has 
been  found  in  the  Missouri  River,  its 
habitat  cannot  be  determined.  However, 
both  dead  shells  were  collected  from 
areas  shielded  from  the  main  flow  i,f  thf 
river  in  relativelv  stable,  sandy  hottonis 
with  moderate  current  (Hoke  2000j 
Hoke  (2000)  described  scaleshell  mussel 
as  "extremely  rare"  and  its  habitat  "very 
uncommon  *    *    *  and  existing  in  only 
widely  spparated  locals"  in  the  Missouri 
Ri\er  Based  on  the  criteria  used  to 
assign  presumed  health  to  scaleshell 
mussel  populations  (Table  1).  we 
consider  this  potential  population  to  be 
extirpated  at  this  time.  Of  the  two 
known  Missouri  River  records  for 
scaleshell  mussel,  one  locality  has  been 
destroyed  and  recent  survevs  have  not 
found  any  evidence  of  this  species  at  or 
in  the  vicinity  of  the  other  site.  Further. 
no  other  scaleshell  musse!  ^p>M  iiiMTi^ 
were  found  during  Hoke  ^  ^ur\''\  'ruin 
Gavin's  Point  Dam  to  St.  Louis  More 
informatitm  is  needed  on  the  existence 
of  the  scaleshell  mussel  and  its  habitat 
in  the  Missouri  River  Furthermore. 
more  information  is  needed  on  the 
location  of  sampling  sites,  distribution 
and  habitat  use  of  mussels,  etc  from 
Hoke's  survey  work  on  the  Missouri 
River,  which  is  unaxailable  at  this  time. 

Buchanan  (1994)  surveyed  the  lower 
137  km  (85  mi)  of  the  Gasconade  River, 
and  documented  36  species  of 
freshwater  mussels.  He  collected 
scaleshell  mussel  specimens  at  eight 
sites  between  river  miles  6  1)  and  57.7. 
Buchanan  found  only  dead  shells  at  two 
sites  and  eight  live  specimens  from  the 


remaining  six  sites.  Overall,  scaleshell 
mussels  comprised  less  than  0.1  percent 
of  the  mussels  collected.  In  1998-99,  the 
Gasconade  River  was  surveyed  at  46 
sites  from  mile  92.0  to  256.0.  At  sites 
where  scaleshell  mussels  were 
collected,  living  individuals  represented 
less  than  0.5  percent  of  the  total  number 
of  mussels  found.  A  total  of  12  living 
scaleshell  mussels  were  found  at  9  sites, 
and  dead  shells  were  found  at  an 
additional  10  sites  between  river  miles 
92.0  and  230  3  (Sue  Bruenderman.  pers. 
comm.  2000). 

A  scaleshell  mussel  has  recently  been 
discovered  in  the  lower  Osage  River  in 
Osage  County,  Missouri.  On  Julv  16, 
2001,  one  live  male  specimen  was  found 
at  river  mile  20  (Heidi  Dunn,  pers. 
comm.).  This  individual  was  found 
during  a  mussel  survey  that  is  currently 
underwav  in  the  lower  80  miles  of  the 
Osage  River  and  its  tributaries.  To  date. 
33  sites  have  been  surveyed  including 
24  in  the  mainstem.  A  total  of  3,904 
living  mussels  have  been  found 
representing  29  living  species.  No  other 
evidence  of  scaleshell  mussels  were 
found  during  the  sur\'ey.  but  more 
intensive  sampling  is  planned  for  these 
same  sites  in  the  near  future. 

Until  this  recent  discovery,  the 
scaleshell  mussel  had  never  been 
reported  from  the  Osage  system  in  past 
surveys.  Utterback  (1917)  found  34 
species  in  the  basin.  No  other 
information  is  available  because  his 
notes  and  collections  have  since  been 
lost.  Oesch  (1995)  collected  mussels  in 
the  1970s  at  a  number  of  sites  in  the 
basin  and  reported  39  species.  In  1980, 
a  detailed  study  of  mussel  distribution 
was  conducted  by  Grace  and  Buchanan 
(1981)  of  the  Lower  80  miles  of  the 
Osage  River  and  two  tributaries  below 
Bagnell  Dam.  A  total  of  43  sites  were 
surveyed  and  21.593  living  mussels 
were  found  representing  36  species.  No 
evidence  of  scaleshell  mussels  was 
found  in  any  of  these  surveys. 

This  new  record  of  the  scaleshell 
mussel  does  not  significantly  increase 
its  range  or  lessen  its  risk  of  extinction. 
Similar  to  other  records  for  the  species, 
the  one  individual  found  indicates  that 
a  small  population  is  present.  No  other 
evidence  of  the  species  was  found 
during  the  2001  sur\'ey.  If  a  significant 
population  of  scaleshell  mussels  existed 
in  the  Osage  River,  dead  shells  would 
have  been  found.  This  is  because  dead 
shells  accumulate  over  time,  which 
makes  them  easier  to  detect  than  live 
specimens.  Additionally,  there  are 
significant  threats  to  scaleshell  mussel 
in  the  Osage  River  from  the  operation  of 
Bagnell  Dam  and  instream  gravel 
mining.  Due  to  these  habitat  conditions, 
we  categorized  the  Osage  River 
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scaleshell  mussel  population's 
presumed  health  as  declining. 

Middle  Mississippi  Rivtr  Basin 
summary — Of  the  26  rivers  and 
tributaries  in  the  middle  Mississippi 
River  Basin  that  historically  supported 
scaleshell  mussels,  the  species  is  stili 
present  in  5  including  the  Meramec 
Bourbeuse.  Big.  Osage,  and  Gasconade 
Rivers.  The  presumed  health  of  all  of 
these  populations  is  thought  to  be 
declining. 

Lower  Mississippi  River  Basin 

The  scaleshell  mussel  historically 
occupied  21  rivers  and  tributaries  in  the 
lower  .Mississippi  River  Basin  These 
include  the  St.  Francis.  White,  lames. 
Spring.  Little  Missouri.  Middle  Fork 
Little  Red,  Saline  (of  the  Ouachita 
River).  Ouachita.  Cossatot,  Saline  (of  the 
Little  River),  South  Fourche  LaFave. 
Mulberry',  and  Strawberry  Rivers  in 
.\rkansas;  South  Fork  Spring.  Frog 
Bayou,  and  Mvatt  Creek  in  Arkansas; 
Poteau,  Little,  and  Kiamichi  Rivers  in 
Oklahoma;  and  Gates  Creek  and 
Mountain  Fork  in  Oklahoma.  These 
rivers  are  organized  and  discussed 
below  according  to  drainage  !St 
Francis.  White,  .\rkansas.  and  Red  River 
drainages). 

St  Francis  River  dmlna^f 
(Arkansasi — Bates  and  Dennis  (1983), 
Clarke  (1985).  and  .Ahlstedt  and 
lenkinson  (1987)  conducted  mussel 
surveys  on  the  St.  Francis  River  in 
Arkansas  and  Missouri  Of  these 
surveys,  scaleshell  mussels  were  only 
documented  from  two  sites,  both  of 
which  are  single-specimen  records 
(Clarke  1985]  Records  of  dead  shells  of 
various  species  indicate  that  at  one  time 
freshwater  mussels  occurred  throughout 
the  river  (Bates  and  Dennis  1983).  Bates 
and  Dennis  (1983)  determined  that  of 
the  54  sites  sampled.  15  were 
productive,  10  marginal,  and  29  had 
either  no  shells  or  dead  specimens  only; 
scaleshell  mussels  were  not 
documented  at  anv  of  the  54  sites  They 
identified  77  km  (48  mi.j  of  habitat 
generally  suitable  for  mussels: 
Wappapello  Dam  to  Mingo  Ditch. 
Missouri;  Parkin  to  Madison,  .Arkansas: 
and  Marianna  to  the  confluence  with 
the  Mississippi  River  at  Helena. 
Arkansas  Thev  indicated  that  the 
remaining  portions  of  the  ri\  er  were  no 
longer  suitable  for  mussels.  If  the 
scaleshell  mussel  is  extant  in  the  St. 
Francis  River,  it  is  restricted  to  the  few 
patchf>s  of  suitahlf  habitat. 

White  Hivf'T  dnima^e  i  Arkansasi — 
Clarke  (199fi)  noted  a  1902  collection  of 
a  single  specimen  from  the  White  River 
near  Garfield.  .Arkansas  A  late  1970s 
survey  of  the  Whitf  River  between 
Beaver  Reser\oir  and  its  headwaters 


failed  to  relocate  live  or  dead  scaleshell 
mussel  individuals  However,  in  1999.  a 
single  live  specimen  was  collected  from 
the  White  River  near  Newport  by  John 
Harris  (John  Harris.  Arkansas 
Department  of  Transportation,  pers. 
romm   2000).  Na\igation  maintenance 
activities  have  relegated  the  mussel 
fauna  to  a  few  refugial  sites  (Bates  and 
Dennis  1983)  Specimens  have  not  been 
collected  from  the  [ames  River,  a 
tributarv  of  the  White  River,  since 
before  1950  (Clarke  1996). 

An  eight-mile  section  of  the  Spring 
River  in  .Arkansas  supports  a  diverse 
assemblage  of  freshwater  mussels 
(Gordon  etal.  1984.  .Arkansas  Highway 
and  Transportation  Dept  1984.  Miller 
and  Hartfield  1986!,  The  collections 
from  this  river  total  eight  scaleshell 
mussel  specimens  (Kevin  Cummings.  in 
litt.  1994;  Clarke  1996.  Arkansas  State 
Highway  and  Transportation 
Department.  1984)  Gordon  et  al.  (1984) 
surveyed  the  river  and  reported  suitable 
mussel  habitat  between  river  miles  3.2 
and  11.0,  although  species  richness 
below  river  mile  9  had  declined 
markedly  compared  to  past  surveys. 
Gordon  et  al  (1984),  as  well  as  Miller 
and  Hartfield  (1986),  reported  that  the 
lower  5.0  km  (3.0  mi)  of  river  were 
completely  depleted  of  mussels  and 
contained  no  suitable  habitat,  Harris  did 
not  find  scaleshell  mussels  in  a  1993 
survey  of  the  Spring  River  (lohn  Harris. 
in  litt.  1997). 

Scaleshell  mussels  were  collected 
from  the  South  Fork  of  the  Spring  River 
in  1983  and  1990.  During  the  1983 
survey.  Harris  {in  litt  1997)  collected 
four  specimens  near  vSaddle.  ^Arkansas, 
and  one  specimen  and  one  valve  north 
of  Hunt.  Arkansas.  During  a  subsequent 
visit  in  1990.  Harris  collected  young 
adults  (Harris,  pers.  comm.  1995) 
Although  juveniles  were  not  found,  the 
presence  of  young  adults  suggests  that 
reproduction  recenflv  occurred 

Records  of  scaleshell  mussels  from 
the  Strawberr\  River  and  the  Mvatt 
Creek  are  based  on  single  specimen 
collections,  both  made  in  1996  (John 
Harris,  in  litt.  1997).  Harris  collected  a 
live  specimen  from  the  Strawberry  River 
near  the  confluence  with  Clayton  Creek 
in  Lawrence  County  He  also  collected 
a  single  relict  (a  weathered  shell  that 
has  been  dead  a  long  period  of  time) 
specimen  from  .Myatt  t>reek  in  Fulton 
County  (John  Harris,  in  litt.  1997). 
Comprehensive  surveys  have  not  been 
conducted  in  these  rivers  since  1996. 

The  historical  lo(  alitv  (near  Shirley. 
Van  Buren  Count  v.  Arkansas)  where  a 
single  scaleshell  mussel  specimen  was 
collected  from  the  Middle  Fork  of  the 
Little  Red  Ri\  er  no  longer  provides 
mussel  habitat.  Clarke  (1987)  stated  that 


suitable  mussel  habitat  was  restricted  to 
a  9.6  km  (6.0  mi)  stretch  from  the 
confluence  of  Tick  Creek  upstream  to 
the  mouth  of  Meadow  Creek. 

y4rJcansas  River  drainage  (Oklahoma 
and  Arkansasi — The  scaleshell  mussel 
has  been  collected  from  the  following 
streams  from  the  Arkansas  River 
drainage:  Poteau  River  in  Oklahoma 
(Gordon  1991).  Frog  Bayou  in  Arkansas 
(Har<-is  and  Gordon  1987),  and  the 
South  Fourche  LaFave  and  Mulberry 
Rivers  in  -Arkansas  (Gordon  1991;  Harris 
1992).  A  single  scaleshell  mussel 
specimen  was  collected  in  the  Poteau 
River  (Gordon  1980).  However,  it  has 
not  been  documented  in  subsequent 
surveys  of  this  river  (Branson  1984: 
Harris  1994).  The  existence  of  scaleshell 
mussels  in  Poteau  River  is  doubtful. 

Gordon  (1980)  collected  two 
scaleshell  mussel  specimens  from  Frog 
Bayou.  Beaver  Reservoir  now  inundates 
one  of  the  Frog  Bayou  collection  sites. 
The  most  recent  collection  was  a  hesh 
dead  individual  during  a  1979  survey 
(Gordon  1980).  Gordon  noted  that 
stream  bank  bulldozing  upstream 
recently  disturbed  this  site  and  other 
nearby  sites.  He  also  reported  in-stream 
gravel  mining  activities  at  several  sites. 
Within  Frog  Bayou,  potential  habitat  is 
restricted  to  the  area  between  Rudy  and 
the  confluence  of  the  Arkansas  River. 
Above  Rudy,  two  reservoirs  impact  the 
river:  one  near  Maddux  Spring  and  the 
other  at  Mountainburg.  Live  mussels 
have  not  been  found  at  the  confluence 
of  the  Arkansas  River,  likely  due  to 
dredging  activities  (Gordon  1980). 
Although  the  current  status  of  the 
scaleshell  mussel  in  Frog  Bayou  is 
uncertain,  any  remaining  individuals 
are  in  potential  jeopardy  due  to  limited 
habitat  and  in-stream  mining  activities. 

The  only  scaleshell  mussel  record 
from  the  South  Fourche  LaFave  River  is 
based  on  a  single  live  specimen  found 
in  1991  (Harris  1992).  An  86-acre 
reservoir  is  approved  for  construction 
on  Bear  Creek  approximately  six  miles 
upstream  from  this  site.  However,  the 
effect  of  this  impoundment  on 
scaleshell  mussels  is  uncertain.  The 
potential  for  discovering  additional 
scaleshell  mussel  sites  in  this  river  is 
unlikely  due  to  the  limited  availability 
of  suitable  substrate.  Similarly,  other 
major  tributaries  of  the  South  Fourche 
LaFave  River  provide  little  mussel 
habitat.  Like  Frog  Bayou,  the  persistence 
of  scaleshell  mussels  in  this  river  is  in 
doubt. 

Although  Gordon  (1991)  reported 
scaleshell  mussels  from  the  Mulberry 
River,  documentation  is  lacking.  Recent 
surveys  did  not  find  the  species  in  the 
Mulberry  River  (Craig  Hilborne,  U.S. 
Forest  Service,  pers.  comm.  1995; 
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Stoeckel  et  al.  1995).  The  existence  of 
scaleshell  mussels  in  the  Mulberry  River 
is  unlikely. 

Red  River  drainage  lOklahorna  and 
Arkansas  I — The  scaleshell  mussel  has 
been  documented  from  the  following 
streams  in  the  Red  River  drainage;  the 
Kiamichi  River.  Gates  Creek.  Little 
River.  Mountain  Fork;  and  the  Cossatot. 
Ouachita,  Little  Missouri,  and  Saline 
Rivers.  Isley  (1925)  first  collected 
scaleshell  mussels  from  the  Kiamichi 
River  in  1925.  Based  on  his  account,  the 
Kiamichi  River  historically  supported  a 
diverse  and  abundant  mussel  fauna.  He 
collected  36  scaleshell  mussel 
specimens  at  one  of  22  stations  visited. 
A  single  specimen  was  also  collected 
from  Gates  Creek,  a  tributary  of  the 
Kiamichi  River,  by  V'alentine  and 
Stansbery  (1971).  As  recently  as  1987, 
Clarke  described  the  Kiamichi  River  as 
"in  remarkably  good  condition"  and  a 
"fauncd  treasure"  (Clarke  1987). 
However,  despite  extensive  searches  of 
the  Kiamichi  River  over  the  last  1 1 
years,  only  a  single  fresh  dead  shell  of 
scaleshell  mussel  (in  1987)  has  been 
collected  (Caryn  Vaughn,  Oklahoma 
Biological  Survey,  pers.  comm.  1997; 
Charles  Mather,  University  of  Science 
and  Arts  of  Oklahoma,  in  lift.  1984  and 
1995).  Vaughn  (pers.  comm.  1997)  failed 
to  find  even  a  dead  shell  during  three 
years  (1993-1996)  of  surveys  in  the  Red 
River  Basin.  However,  the  mussel 
habitat  in  the  Kiamichi  River  is  in 
relatively  good  condition  above  the 
Hugo  Reservoir  (Clarke  1987)  and  may 
still  support  a  remnant  population  of 
scaleshell  mussels. 

Although  there  is  no  evidence  of 
scaleshell  mussels  persisting  in  the 
Little  River,  healthy  mussel  beds  exist 
above  the  Pine  Creek  Reservoir  (Caryn 
Vaughn,  in  litt.  1997).  Below  Pine  Creek 
Reservoir,  the  mussel  fauna  is  severely 
depleted  but  recovers  with  increasing 
distance  from  the  impoundment  (Caryn 
Vaughn,  in  litt.  1997).  Although 
scaleshell  mussels  have  not  been 
documented  during  extensive  surveys 
throughout  the  length  of  the  Little  River, 
suitable  habitat  remains  and  the  species 
may  persist  (Caryn  Vaughn,  in  litt. 
1997).  However,  the  discharge  of 
reservoir  water  from  Pine  Creek  and 
periodic  discharge  of  pollution  from 
Rolling  Fork  Creek  may  seriously 
impact  any  remaining  viable  scaleshell 
mussel  populations  and  prohibit  any 
future  recolonization  (Clarke  1987). 
Valentine  and  Stansberv-  (1971)  reported 
a  single  specimen  from  Mountain  Fork. 
Clarke  (1987)  hxpothesized  that,  based 
on  the  presence  of  mussels  at  the 
confluence  of  Mountain  Fork  and 
beyond  the  Arkansas  border,  damage  to 
Mountain  Fork  from  the  Broken  Bow 


Reservoir  has  not  occurred.  However. 
Vaughn  {in  litt  1997)  indicated  that 
these  areas  have  been  se\erelv  depleted 
with  most  no  longer  containing  live 
mussels. 

If  scaleshell  mussels  still  occur  in  the 
Red  River  drainage  in  Oklahoma,  extant 
populations  are  probably  small  and  are 
likely  restricted  to  isolated  areas  of 
suitable  habitat  in  the  Kiamichi  and 
Mountain  Fork  Rivers  Given  the 
extensive  sun-ey  effort  over  the  last 
decade,  long-term  survival  of  the 
scaleshell  mussel  in  Oklahoma  is 
doubtful. 

Harris  collected  single  scaleshell 
mussel  specimens  from  the  Cossatol  and 
Saline  Rivers  in  Arkansas  in  198.3  ([ohn 
Harris,  m  litt.  1997]  and  1987  (John 
Harris,  pers.  comm.  1995).  respectivelv 
No  other  information  is  available  for 
either  river 

The  existence  of  scaleshell  mussels  in 
the  Ouachita  River  and  its  two 
tributaries,  the  Saline  River  and  Little 
Missouri  River,  is  questionable  as  well 
Both  the  Little  Missouri  and  Saline 
Rivers  records  are  based  on  single 
specimens  The  Saline  River  specimen 
was  collected  in  1964  (Clarke  1996),  and 
the  Little  Missouri  River  collection 
record  is  from  1995  (John  Harris,  in  litt 
1997).  Four  undated  museum  specimens 
of  scaleshell  mussels  from  the  Ouachita 
River  in  Arkadelphia,  Clark  County. 
Arkansas  are  listed  in  Clarke  (1996),  but 
details  are  unavailable  Based  on  the 
few  collections  and  the  limited  habitat 
available,  the  long-term  persi.stence  of 
scaleshell  mussel  in  Cossatot,  Saline, 
Little  Missouri,  and  Ouachita  Ri\ers 
appears  precarious 

Lower  Mississippi  River  Basin 
summary — Of  these  21  rivers  and 
tributaries  in  the  lower  Mississippi 
River  Basin  that  historicallv  supported 
scaleshell  mussels,  nine,  and  possiblv 
an  additional  six.  support  the  species 
today.  Of  these  populations,  the  South 
Fork  Spring  River  could  possibly  be 
stable;  the  St.  Francis  River,  Kianuchi 
River,  Little  River,  Mountain  Fork. 
Spring  River.  Frog  Bayou.  South 
Fourche  LaFave  River,  and  White  River 
are  presumed  to  be  declining;  and  the 
status  of  the  Myatt  and  Gates  Creeks  and 
the  Strawberry.  Cossatot.  Saline,  and 
Little  Missouri  Rivers  populations  are 
unknown. 

Previous  Federal  Action 

We  had  identified  the  scaleshell 
mussel  as  a  Category  2  candidate 
species  in  a  notice  of  review  published 
in  the  Federal  Register  on  Mav  22,  1984 
(49  FR  21664).  The  scaleshell  mussel  * 
remained  a  Category  2  candidate  species 
in  subsequent  notices  inclutiing  lanuar\' 
6.  1989  (54  FR  554).  November  2  1 ,  1441 


(5(1  FR  58804),  and  November  15.  1994 
(59  FR  58982).  Prior  to  1996.  a  Category 
2  candidate  species  was  one  that  we 
were  considering  for  possible  addition 
to  the  Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threats  were  not 
available  to  support  a  proposed  rule.  We 
discontinued  designating  Category-2 
species  in  the  February  28,  1996,  Notice 
of  Re\  lew  Ihl  FR  7596).  We  now  define 
a  candidate  species  as  a  species  for 
which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  issuance  of  a 
proposed  rule  We  designated  the 
scaleshell  mussel  as  a  candidate  species 
on  October  16.  1998 

On  .August  13.  1999  (64  FR  44171).  we 
[lublished  a  proposal  to  list  the 
scaleshell  mussel  as  an  endangered 
spenes  and  opened  a  60-day  comment 
period  on  the  proposal  On  November 
24   1994  (64  FR  66600),  we  reopened 
the  comment  period  for  39  days  in  order 
to  hold  a  public  hearing.  The  hearing 
was  held  in  leffersnn  City,  Missouri,  on 
December  8,  1444 

Summary  of  (comments  and 
Recommendation.s 

In  the  .^ilgust  IJ,  1999.  proposed  rule, 
and  through  associated  notifications,  we 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  We 
contacted  apprnpnate  Federal  and  State 
agencies,  Cnunfv  gu\'Hmment,^ 
scientific  organizatums,  and  interested 
parties  and  requested  their  comments. 
We  published  notices  inviting  public 
comment  in  the  following  newspapers 
in  1999  The  Chicago  ,Sun  Times  The 
('hicago  Tribune.  The  Peoria  lournal 
Star,  State  journal-Register,  The  lournal 
Gazette  (^o  .  The  Indianapolis  Star.  The 
Columbia  Daily  Tribune,  The  Kansas 
C^ity  Star.  The  St  Louis  Post-Dispatch. 
The  South  Bend  Tribune,  The  Cedar 
Rapid>  Gazette  (juad  City  Times,  The 
Des  Moines  Rpgister  The  Cincinnati 
Post.  The  Cleveland  Plain  Dealer. 
The  Columbus  Dispatch,  Cuba  Free 
Press,  Steelville  Star-Crawford  Mirror, 
jeffersdu  County  lournal,  Jefferson 
(bounty  Leader,  lefferson  Count}'  News 
Democrat  [ournal.  Meramec  Journal, 
lefferson  (founts  Watchman,  TriCounty 
lournal   County  Star  Journal  West, 
(Chesterfield  Journal,  Clayton-St.  Louis 
County  Watchman.  North  County 
lournal- West.  Florissant  Valley 
Reporter.  North  County  Journal-East. 
North  Side  Journal.  County  Star  Joumal- 
Easl.  Concord  Call,  Mid-Count\'  Journal. 
Oakville  Call,  Oakville/Mehlville 
I   iirnal,  St.  Louis  Countian,  South 
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Countv"  Journal.  South  County  Times, 
Southwest  County  Journal.  Webster- 
Kirkwood  Times,  West  County  fournal. 
Citizen  lournal.  Webster/Kirkwood 
lournal.  South  County  News-Times, 
Press  [ournal.  New  Haven  Leader,  St. 
Clair  Missounan.  Sullivan  Independent- 
News.  Franklin  County  Watchman. 
Union  Missourian,  Washington 
Missourian.  Bland  Courier.  Advertiser- 
Courier.  Gasconade  County  Republican. 
Unterrified  Democrat.  Dixon  Pilot.  The 
Richland  Mirror.  Fort  Leonard  Wood 
Essayons.  and  The  Daily  Guide 

The  Service  hosted  a  public  hearing 
(December  8.  1999,  in  Jefferson  City. 
Missouri)  at  the  request  of  Two  Rivers 
Levee  and  Drainage  Association,  Law 
Offices  of  John  C  Franken.  Howard, 
Cooper  County  Regional  Port  Authority, 
and  180  private  citizens.  To 
accommodate  this  request,  we  reopened 
the  comment  period  from  November  29, 
1999.  to  Januar\-  7,  2000.  to  allow  for 
consideration  of.  and  to  provide  an 
opportunity  for,  further  comments,  A 
notice  of  the  hearing  and  reopening  of 
the  comment  period  was  published  in 
the  Federal  Register  on  November  29. 
1999  (64  FR  se'eOO).  and  in  legal  notices 
in  the  newspapers  listed  above 

We  received  26  letters  providing 
comments  and  information  during  the 
comment  periods.  Additionally,  six 
individuals  provided  oral  statements  at 
the  public  hearing  We  have  updated 
this  rule  to  reflect  any  changes  in 
information  concerning  distribution, 
status,  and  threats  since  the  publication 
of  the  proposed  rule  All  pertinent 
comments  have  been  considered  in  the 
formulation  of  this  final  rule  Written 
comments  received  during  the  comment 
periods  and  written  comments  and  oral 
statements  presented  at  the  public 
hearings  are  addressed  in  the  following 
summarv  (^r)mments  of  a  similar  nature 
or  point  are  grouped  together  (referred 
to  as  "Issues"  for  the  purpose  of  this 
summary)  below,  along  with  the 
Service's  response  to  each 

lisue  1   One  respondent  was  un^^ure 
of  what  this  listing  would  accomplish 
beyond  the  recover.'  efforts  of  other 
mussel  species  already  federally  listed 
in  Missouri. 

Response:  This  action  will  extend  the 
.\ct's  protection  to  this  species.  Federal 
listing  results  in  an  increased  awareness 
of  this  species'  statu-;  and  its  need  for 
conservation  attention.  It  also  provides 
for  opportunities  for  funding  research, 
managenu-nt  ac  ti\ities.  and 
conservati(.)n  actions  specifically 
targeted  for  this  species.  In  addition  to 
better  funding  oppf)rtunities.  Federal 
endangered  status  encourages  m  ientists 
and  natural  resource  managers  to  focus 


research  and  conservation  actions 
specificallv  for  the  scaleshell  mussel. 

There  are  currently  four  federally 
listed  mussel  species  in  Missouri 
(Missouri  Natural  Heritage  Database 
1999).  These  are  the  pink  mucket 
{Lampsilin  abrupta).  Curtis 
pearl vmussel  [Epioblusma  florentina 
curtisi).  Higgins'  evf  {Lampsilis 
higginsii],  and  fat  pocketbook 
[Potamilus  capax).  We  agree  that  where 
overlap  of  listed  mussels  occurs,  the 
prohibitions  of  the  Act  will  provide 
little  additional  protection  of  habitat. 
However,  the  current  range  of  scaleshell 
mussel  extends  to  areas  where  there  are 
no  federally  listed  spec  ies  The  Act  will 
provide  protection  from  further  habitat 
loss  and  degradation  in  these  areas. 

Issue  2:  One  respondent  was 
concerned  that  the  public  will  not  know 
what  impacts  this  listing  will  have  on 
activities  on  private  property  until  after 
the  recovery  plan  is  completed.  The 
respondent  was  referring  to  potential 
impacts  of  recovery  actions  on  private 
land  in  particular 

Response:  While  recovery  plans  are 
not  developed  until  after  a  species  is 
listed,  there  is  opportunity  for  public 
input  in  the  recovery  planning  stage. 
The  purpose  of  the  recovery  plan  is  to 
set  recovery  objectives  (goals)  and 
identify  the  tasks  needed  to  meet  those 
objectives  before  a  species  can  be 
downlisted  or  delisted.  As  the  draft 
recovery'  plan  is  announced  in  the 
Federal  Register,  we  will  solicit 
commf^nt  from  species  experts,  natural 
ff'snuri  e  managers.  an(i  other  interested 
parties.  To  ensure  broad  participation  in 
the  review  of  the  recovery-  plan,  we  will 
notify  all  interested  parties  that  were 
identified  during  the  listing  process  (for 
example,  those  that  provided  comments 
or  requested  to  be  on  our  mailing  list). 

Altnough  actions  that  could  be 
affected  bv  the  listing  were  identified  in 
the  proposed  rule,  we  acknowledge  that 
impact  upon  private  actions  cannot  be 
fully  assessed  until  a  recovery'  plan  is 
developed.  However,  in  ascertaining 
whether  a  species  warrants  Federal 
protection  under  the  Act.  we  may 
consider  only  biological  factors.  In 
accordance  with  16  U.S.C.  sec. 
1533(b)(1)(A)  and  50CFR424.il,  listing 
decisions  are  made  solely  on  the  basis 
of  the  best  scientific;  and  commercial  . 
data  available.  Th^'  legislative  history  of 
the  1982  Act  amendments  states;  "The 
addition  of  the  word  "solely  '  is 
intended  to  remove  from  the  process  of 
the  listing  or  delisting  of  species  any 
factor  nut  related  to  the  biological  status 
of  the  species.  The  Committee  strongly 
believes  that  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  the  species. 


*   *   *"  H.R.  Rep.  No.  567,  Part  I,  97th 
Congress,  2nd  Session  20  (1982).  Thus, 
the  impact  of  listing  on  private 
activities,  although  of  great  interest  and 
importance  to  the  public,  is  not  a  factor 
we  may  consider  in  our  listing 
determination. 

Issue  3:  One  respondent  questioned 
whether  the  range  of  the  scaleshell 
mussel,  particularly  in  the  Missouri 
River,  is  based  on  records  that  were 
identified  correctly.  Scaleshell  mussels 
can  be  easily  confused  with  the  fragile 
papershell  [Leptodea  fragilis]  or  the 
pink  papershell  [Potamilus  ohioensis], 
which  are  more  common  and 
widespread. 

Response:  We  acknowledge  that 
scaleshell  mussels  may  be  confused 
with  other  species  by  the  casual 
observer.  Freshwater  mussels  are  often 
difficult  to  identify  by  shell  shape  alone. 
However,  to  malacologists  (a  person 
who  studies  mollusks)  and  other 
properly  trained  biologists,  there  are  no 
ambiguities  in  distinguishing  scaleshell 
mussels  from  other  species.  Female 
scaleshell  mussels  are  unique  and 
unlikely  to  be  mistaken  with  any  other 
species.  Females  are  small,  very 
elongated,  and  the  posterior  edge  is 
ruffled.  Male  scaleshell  mussels  can 
possibly  be  confused  with  other  species, 
particularly  the  fragile  papershell. 
However,  several  external 
characteristics  distinguish  male 
scaleshell  mussels  from  the  fragile 
papershell,  the  pink  papershell,  and 
other  species.  These  characteristics 
include  the  presence  of  green  rays,  light 
brown  periostracum,  pointed  posterior 
end.  absence  of  dorsal  wings,  elongated 
shell,  straight  dorsal  margin,  and 
rounded  ventral  margin  (Parmalee  and 
Bogan  1998,  Oesch  1995,  Watters  1995). 

While  it  is  possible  that  a  small 
number  of  scaleshell  mussel  specimens 
have  been  raisidentified.  we  are 
confident  that  the  range  of  this  species 
is  based  on  valid  specimens  because 
many  records  are  represented  by 
voucher  specimens  that  are  housed  in 
museums.  The  identification  of  these 
specimens  has  been  verified  by  expert 
malacologists.  In  particular,  the  records 
of  scaleshell  mussel  from  the  Missouri 
River  were  identified  by  Dr.  David  H. 
Stansbery'.  who  is  a  leading  authority  in 
North  America  on  freshwater  mussel 
identification  at  the  Ohio  State  Museum 
located  at  Ohio  State  University  in 
Columbus,  Ohio. 

Issue  4:  The  proposed  rule  states  that 
gravel  mining  has  recently  become  a 
more  serious  threat  for  scaleshell  mussel 
range-wide  because  the  Corps'  authority 
to  regulate  instream  gravel  mining  has 
been  reduced.  One  respondent  stated 
that  this  issue  will  probably  not  be 
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overlooked  by  the  State  agencies.  In 
other  words,  gravel  mining  will 
probably  be  regulated  by  State  agencies 
now  that  the  Corps  has  less  authority  to 
regulate  this  activity. 

Response:  Section  404  of  the  Clean 
Water  Act  of  1972  (CWA)  provides 
regulations  for  discharge  of  dredged  and 
fill  materials  in  surface  waters. 
including  a  permit  program  to  ensure 
that  such  discharges  comply  with  other 
State  and  Federal  environmental 
regulations.  The  Corps  is  the  Federal 
agency  responsible  for  implementing 
this  section  of  the  CWA.  Until  1997, 
instream  mining  was  more  strictly 
regulated,  because  incidental  fallback  of 
material  during  a  dredging  action  was 
considered  fill  in  surface  waters,  and 
thus  triggered  section  404  compliance. 
Due  to  a  1997  Federal  court  decision, 
however,  incidental  faillback  of  material 
is  no  longer  considered  fill. 
Consequently,  only  activities  that  result 
in  discharge  of  fill  material  greater  than 
incidental  fallback  are  regulated  under 
section  404  (see  factors  A  and  D  under 
the  "Summary  of  Factors  Affecting  the 
Species"  section  for  further  information 
on  this  issue). 

As  discussed  in  Issue  1,  federally 
listed  species  frequently  coexist  with 
scaleshell  mussels.  Section  7  of  the  Act 
requires  ail  Federal  agencies,  including 
the  Corps,  to  consult  with  the  Service 
regarding  any  action  that  may  adversely 
affect  listed  species.  Through  this 
consultation  process,  the  Service 
identifies  conservation  measures,  which 
minimize  adverse  impacts  to  listed 
species.  With  incidental  fallback  no 
longer  requiring  a  Corps  section  404 
permit,  the  section  7  consultation 
process  is  no  longer  applicable  for  many 
instream  gravel  mining  activities. 

Some  State  agencies  have  authority  to 
regulate  gravel  mining  within  their 
state.  In  Arkansas,  instreapi  gravel 
mining  is  regulated  by  the  Arkansas 
Open-Cut  Mining  and  Land  Reclamation 
Code,  which  contains  guidelines  to 
reduce  impacts  (Roell  1999).  The 
Missouri  Department  of  Natural 
Resources  (MDNR)  also  has  the 
authority  to  regulate  gravel  mining  in 
Missouri  under  the  Land  Reclamation 
Act.  However,  their  regulatory  authoiity 
is  limited.  First,  only  commercial 
operators  are  required  to  obtain  a  permit 
to  remove  gravel  from  streams  and 
rivers.  City,  county,  and  state  operators 
using  their  own  equipment  and  private 
operations  are  not  required  to  obtain  a 
permit  from  MDNR.  Also,  these 
operators  are  not  obligated  to  comply 
with  permit  conditions  that  are  crucial 
in  avoiding  adverse  impacts  to  the 
stream  environment.  Second,  MDNR's 
conditions  for  gravel  mining  permits  are 


less  stringent  than  those  required 
previously  by  the  Corps  (Mike  Larson. 
Missouri  Department  of  Natural 
Resources,  pers,  comm.  2000)   For 
example,  the  MDNR  permit  does  not 
prohibit  the  modification  of  water 
conveyance,  limit  excavation  to 
unconsolidated  areas,  require  bank  and 
water  buffer  strips,  or  minimize  the 
removal  of  aquatic  and  terrestrial 
vegetation.  All  of  these  factors  could 
adversely  affect  the  scaleshell  musse! 
and  its  habitat. 

Issue  5:  Several  respondents  are 
concerned  that  this  listing  will  impact 
activities  on  private  property  One 
respondent  was  concerned  that 
impoundments  will  be  morn  diffii  ult  to 
construct  after  the  listing 

Response:  This  listing  will  protect 
scaleshell  mussels  from  take  under 
section  9  (Prohibited  Acts)  of  the  A(  t 
Take  is  defined  by  the  Act  as    harass. 
harm,  pursue,  hunt,  shoot,  wound, 
capture, "collect,  or  attempt  to  engage  in 
any  such  conduct."  Take  is  further 
defined  by  regulation  to  include 
"significant  habitat  modification  or 
degradation  that  actually  kills  or  injures 
wildlife."  (50  CFR  17  3  •■Harm")  Non- 
Federal  property  owners,  such  as 
private  landowners,  corporations,  or 
State  or  local  governments,  wishing  tn 
conduct  activities  on  their  land  that 
might  result  in  the  incidental  take  of 
scaleshell  mussels  can  obtain  an 
incidental  take  permit  from  the  US 
Fish  and  Wildlife  Service.  Section  10  nf 
the  Act  provides  for  the  issuance  of 
permits  to  conduct  otherwise  prohibited 
activities.  Through  section  10.  there  is 
an  opportunity  to  provide  species 
protection  and  habitat  consenation  for 
non-Federal  development  and  land  use 
activities  that  may  result  in  incidental 
take  of  a  listed  species.  For  landowners 
and  local  governments,  these  incidental 
take  permits,  and  their  associated 
habitat  conser\ation  plans  (HCP). 
provide  long-term  assurances  that  their 
activities  will  be  in  compliance  with  the 
requirements  of  the  Act   Biolngicdllv, 
thev  provide  the  Service  with  a  tixjl  tn 
offset  the  incidental  take  of  listed 
species  by  reconciling  species 
conserx'ation  with  economic 
development.  The  HCP  process  allows 
private  development  to  proceed  while 
promoting  listed  species  conservation. 

The  No  Surprises  polu  y  provides 
assurances  to  non-Federal  landowners 
participating  in  HCP  efforts  through  the 
section  10(a)(1)(B)  process.  Essentially, 
landowners  are  assured  that  if 
"unforeseen  circumstances "  arise.  tht» 
Ser\ices  will  not  require,  without  the 
consent  of  the  permittee,  the 
commitment  of  additional  land,  water  or 
financial  compensation  or  additlDnii! 


restrictions  on  the  use  of  land,  water,  or 
other  natural  resources  beyond  the  level 
otherwise  dgr(?ed  to  in  the  HCP.  The 
government  will  honor  these  assurances 
as  long  as  a  permittee  is  implementing 
the  terms  and  conditions  of  the  HCP, 
permit,  and  other  associated  documents 
in  good  faith  In  effect,  this  regulation 
states  thnt  th<'  i;M\ernment  will  honor  its 
rommitment  as  lung  as  HCP  permittees 
iumor  theirs. 

,^n  activity  on  private  land  could  also 
possibly  be  affected  by  this  listing  if  that 
project  (1)  would  need  to  be  authorized, 
permitted,  or  funded  by  the  Federal 
gii\  ernment.  (2)  would  be  located  in 
habitat  occupied  by  the  scaleshell 
mussel  or  in  designated  critical  habitat 
for  the  species,  and  (3)  would  have  a 
direct  or  indirect  effect  on  the  species  or 
its  designated  critical  habitat.  Federal 
programs  and  activities  of  this  nature 
would  usually  require  consultation  with 
the  .Service  under  section  7  of  the  Act 
to  evaluate  the  nature  and  extent  of  the 
dd\  erse  impacts  and  determine  if 
protect  modificatifin  is  necessary  to 
reduce  those  impacts  Proposed 
impoundments  within  currently 
occupied  streams  and  rivers  are  one 
type  of  acti\ity  that  will  require 
consultation.  See  the  "Available 
Conservation  Measures"  section  for 
additional  examples  of  activities  that 
vmII  and  will  not  require  consultation. 

While  certain  activities  may  require 
consultation,  projects  are  rarely 
terminated  due  to  the  presence  of  a 
federally  listed  species,  and  private 
landowners  are  usually  not  aiffected 
The  consultation  process  is  the 
responsibility  of  the  Federal  agencies 
in\i)l\ed  The  majority  of  section  7 
( iinsultdtions  are  resolved  informally. 
For  example,  consultation  is  ended  at  an 
early  stage  if  the  potential  impacts  of  a 
proposed  project  are  expected  to  be 
disc  inintable.  insignificant,  or  beneficial 
to  the  species.  Even  if  a  significant 
adverse  effect  is  expected,  the 
consultation  can  usually  be  concluded 
by  developing  minor  modifications  to 
project  plans  or  designs  that  avoid  those 
impacts  if  potential  impacts  are  of  such 
nature  that  a  federally  listed  species  is 
likely  to  be  adversely  affected  and  such 
effects  cannot  be  removed,  formal 
consultation  would  be  required 
However,  section  7(b)(4)  of  the  Act 
allows  incidental  take  of  the  listed 
species  r  "■iiltint;  from  Federal  actions  if 
such  take  i.s  not  likely  to  jeopardize  the 
continued  existence  of  the  species  and 
if  reasiindbir  .m  i  prudent  measures  are 
implenientt'(i  \.   .ninimize  the  adverse 
impacts  of  such  take.  A  General 
Accounting  Office  audit  (1992).  which 
found  that  99.9  percent  of  all  projects 
reviewed  between  1988  and  1992  went 
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forward  unchanged  or  with  onlv  minor 
modifications  as  a  result  of  the  section 
7  consultation,  attests  to  the  regulatory 
flexibilitv  afforded  by  the  Art 

Issue  fi:  One  commenter  stated  that 
the  same  threats  [i.e.,  water  pollution, 
sedimentation,  channelization,  and 
impoundments)  listed  as  impacting 
scaleshell  mussel  in  the  past  (prior  to 
1950)  are  stated  for  present  and  future 
populations.  The  commenter  stated  that 
these  conditions  have  improved  In 
Missouri,  most  of  the  channelization 
was  established  before  the  1930s.  Since 
1950  land  management  practices  have 
also  evolved  to  more  effectively  control 
erosion  and  runoff,  and  the  impacts  of 
water  pollution  and  sedimentation  have 
been  reduced. 

Response:  The  Service  recognizes  that 
some  of  these  factors  have  improved, 
particularly  land  management  practices 
to  reduce  erosion  and  runoff.  In  fact,  the 
reason  scaleshell  mussels  continue  to 
persist  could  possibly  be  due  to  these 
improvements.  However,  the  same 
threats  that  contributed  to  scaleshell 
mussels'  decline  before  1950.  are  still 
being  observed  and  continue  to  impact 
scaleshell  mussels  Channelization  and 
new  impoundments  are  currently 
proposed  within  the  range  of  the 
scaleshell  mussel,  and  water  qualitv 
degradation  and  siltation  has  recently 
been  documented  as  a  serious  threat  in 
areas  still  occupied  by  scaleshell 
mussels  These  threats  are  ongoing  and 
qualify-  the  scaleshell  mussel  for  hstiny 
(See  factor  A  in  the  '  Summarv'  (jf 
Factors  Affecting  the  Species"  section). 
The  small  number  and  low  density  of 
the  remaining  populations  exacerbate 
threats  and  adverse  effects  of  chance 
events  on  the  species 

Issue  7:  The  data  cited  in  the  notice 
of  proposed  listing  provide  inadequate 
support  for  listing  the  scaleshell  mussel 
as  an  endangered  species.  The  decline 
of  the  scaleshell  mussel  is  not  serious 
enough  to  warrant  listing.  The  six 
potential  additional  populations  (status 
unknown),  which  would  increase  the 
current  number  of  populations  by 
almost  50  percent,  merit  further 
investigation  before  the  listing  derision 
is  made 

Response:  Under  section  4(b)(1)(A)  of 
the  Act.  a  listing  determination  must  be 
based  solely  on  the  best  scientific  and 
commercial  data  available  regarding  the 
species'  biological  status  and  threats  to 
its  existence.  Endangered  status  is 
assigned  to  species  which  are  in  danger 
of  extinction  throughout  all  or 
significant  portion  of  their  range  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  of  the  Act.  These 


factors  include  (1)  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence. 

The  scaleshell  mussel  has  undergone 
one  of  the  most  extensive  range 
reductions  of  all  the  federally  listed 
freshwater  mussel  species.  It  is 
considered  extirpated  from  ten  states 
and  from  19  of  the  55  rivers  within  its 
historical  range,  .\lthough  14 
populations,  and  possibly  six  others, 
persist,  the  long-term  viability  of  these 
[lopulations  is  threatened  by  a  variety  of 
ongoing  threats  (see  "Summary  of 
Factors  Affecting  the  Species" 
discussion)  Given  the  extent  of  range 
reduction  that  has  occurred  and  the 
persistence  of  threats  to  the  remaining 
populations,  we  believe  the  scaleshell 
mussel  is  in  danger  of  extinction 
throughout  a  significant  portion  of  its 
range. 

Issue  H:  Detecting  population  changes 
by  using  available  data  for  a  rare  species 
is  speculative.  Specifically,  the 
proposed  rule  states  that  the  long-term 
viability  of  scaleshell  mussel 
populations  in  the  Meramec  basin  is 
tenuous.  In  a  recent  survey  on  the 
Meramec  River,  more  scaleshell  mussels 
were  found  than  in  a  past  survey.  The 
resp(jndent  did  not  understand  how 
those  data  could  support  a  conclusion 
that  the  species  is  declining. 

Response:  The  Service  acknowledges 
that  rare  species  are  difficult  to  census, 
and  thus,  deriving  population  trends 
based  on  counts  of  individuals  is 
difficult  and  sometimes  impossible.  It  is 
a  common  prot)lem  in  rare  species 
conservation  that,  as  numbers  of  a  rare 
species  continue  to  decline,  it  becomes 
increasinglv  difficult  to  find  and  count 
the  individuals  in  order  to  "prove"  the 
decline  is  continuing  However,  reliable 
inferences  on  the  status  and  long-term 
viability  of  individual  populations,  as 
well  as  for  a  species  as  a  whole,  can  be 
made  based  on  ecological  principles, 
small  population  biology  theory,  and 
observations  of  threats  and  habitat  loss 
from  field  investigations.  For  example. 
population  stability  implies  that 
recruitment  exceeds  mortality.  For 
freshwater  mussels,  the  presence  of 
juveniles  serves  as  the  best  evidence  for 
recruitment  Thus,  failure  to  collect 
juvenile  specimens  suggests  that  the 
populaticm  is  declining  Similarly,  small 
populations  are  more  susceptible  to 
extinction  due  to  chance  events,  such  as 
disease,  drought,  accidental  spills  of 


contaminants,  or  other  fluctuations  in 
local  environmental  conditions.  Thus, 
even  without  multiple  years  of  survey 
data,  we  know  that  low  density  mussel 
populations  are  vulnerable.  Small 
populations  must  also  rely  on 
movement  of  individuals  among 
populations  to  remain  genetically 
viable.  Thus,  mussel  populations  that 
are  isolated  are  threatened.  In  addition 
to  these  biological  factors,  the  presence 
of  threats,  regardless  of  population  size, 
can  substantially  influence  the 
conservation  status  of  a  population. 
Using  these  factors,  the  health  of 
individual  populations  and  the  species 
can  be  determined. 

To  ensure  consistency  and  objectivity, 
Szymanski  (1998)  developed  criteria 
based  on  the  aforementioned  factors  to 
assign  status  and  trend  categories  to 
each  scaleshell  mussel  population. 
These  criteria  were  utilized  in  the 
proposed  rule.  However,  a  discussion  of 
status  and  trends  using  the  same  set  of 
limited  data  was  confusing  and 
redundant  to  readers.  Therefore,  in  this 
final  rule,  we  devised  a  single 
classification  system  (i.e.,  combined 
status  and  trend  categories)  to  assess 
population  health  (Table  1).  The  revised 
classification  system  differs  only  in  the 
presentation  of  the  data  and  the  results 
of  its  application  are  similar  to  those 
derived  from  the  Szymanski  (1998) 
methodology.  As  a  result  of  additional 
information  that  was  obtained  during 
the  public  comment  period,  the  status  or 
trends  reported  in  the  proposed  rule  for 
a  few  populations  differs  from  those 
reported  herein.  For  example,  the  status 
of  the  White  River  population  changed 
from  extirpated  to  presumed  declining 
as  new  information  documented  a  1999 
live  scaleshell  mussel  collection  from 
this  river.  A  discussion  of  the  criteria 
used  for  this  classification  system  is 
provided  in  the  "Distribution  and 
Abundance"  section. 

With  respect  to  the  recent  survey 
work  in  the  Meramec  River,  the  greater 
number  of  scaleshell  mussels  found  in 
the  1997  survey  was  likely  due  to  two 
aspects  of  the  survey,  and  not  a  result 
of  a  population  increase  (Roberts  and 
Brunderman  2000).  First,  a  special  effort 
was  made  to  collect  this  species  [i.e., 
raking  the  top  layer  of  the  substrate  by 
hand)  because  it  often  lies  buried  in  the 
substrate.  This  method  likely  increased 
the  probability  of  finding  the  species 
compared  to  past  surveys.  Second, 
lower  water  levels  from  drought 
conditions  exposed  a  mussel  bed  at  one 
site,  causing  scaleshell  mussels  to 
actively  crawl  on  top  of  the  substrate. 
The  collection  of  only  19  scaleshell 
mussels,  when  viewed  in  light  of  the 
modified  survey  techniques  and  the 
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high  visibility  of  individual  mussels  at 
one  mussel  bed.  is  strong  evidence  of 
the  extreme  rarity  of  this  species. 

When  attempting  to  monitor  rare 
species,  for  which  surv'eys  usually 
locate  only  one  or  several  sur\'iving 
individuals,  it  is  not  uncommon  for 
variations  in  survey  methodology, 
weather  conditions,  and  even  time  of 
day  to  affect  the  results  of  the  survey. 
For  species  of  extreme  rarity,  the  effect.s 
of  these  factors  can  easily  obscure  the 
true  population  trend  for  the  species. 
For  this  reason,  we  usually  use  criteria, 
in  addition  to  population  or  density 
estimates,  to  evaluate  the  health  of 
individual  populations  and  the  species 
as  a  whole. 

Based  on  the  criteria  described  earlier, 
the  three  scaleshell  mussel  populations 
in  the  Meramec  Basin  (the  Meramec, 
Bourbeuse,  and  Big  Rivers)  are  believed 
to  be  declining  at  the  present  time  The 
long-term  persistence  of  these 
populatio;ns  is  considered  questionable 
because  of  marked  habitat  loss  and  other 
existing  threats.  Furthermore,  the  small 
number  of  individuals  and  low  density 
of  these  populations  exacerbate  the 
magnitude  and  adverse  impacts  of 
threats  (see  "Summary  of  Factors 
Affecting  the  Species").  Thus,  despite 
the  fact  that  more  scaleshell  mussels 
were  collected  from  the  Meramec  River 
in  a  recent  survey  than  in  the  past,  other 
factors  indicate  that  these  populations 
are  threatened  and  are  declining. 

Issue  9:  One  respondent  requested 
clarification  of  references  to  historical 
and  existing  distribution  and  abundance 
of  scaleshell  mussels.  The  respondent 
asked  if  fhe  terms  "populations"  and 
"occurrences  '  are  equivalent  and  if 
populations  are  equal  in  size  and  other 
qualities. 

Response:  A  "historical  record"  is  any 
site  where  the  scaleshell  mussel  has 
been  documented  regardless  of  when  it 
was  collected.  The  Service  believes  that 
recently  discovered  sites  do  not 
represent  areas  that  have  been  colonized 
recently,  but  rather,  they  are  sites  that 
have  existed  historically  (i.e.,  in 
historical  times)  and  have  not  been 
previously  known  or  sampled  by 
collectors.  A  description  of  the 
historical  range  of  the  scaleshell  mussel 
includes  all  known  records.  In  contrast, 
a  description  of  the  existing  distribution 
of  the  scaleshell  mussel  would  include 
only  its  extant  (that  is.  currently 
existing)  range. 

An  "occurrence"  refers  to  a  site  where 
a  scaleshell  mussel  specimen  has  been 
collected.  An  occurrence,  which  may  be 
represented  by  one  or  more  specimens, 
usually  indicates  the  species  is  present 
or  once  existed  in  that  area,  depending 


on  whether  the  specimen(s)  is  living  or 
dead. 

In  the  context  of  this  rule,  the  term 
■population"  refers  to  all  the  current 
and  historical  orcurrcnf.ps  of  scaleshell 
mussels  within  a  single  river. 

It  is  impossible  to  determine  if  past 
and  present  scaleshell  mussel 
populations  are  equal  m  sizf  (in  tornis 
of  number  of  individuals  or  length  of 
stream  inhabited),  because  many 
surveys  conducted  near  the  turn  of  the 
century'  were  not  thorough   However,  it 
is  believed  that  scaleshell  mussels 
historically  have  always  been  rare 
relative  to  many  other  mussel  species. 
Inferences  regarding  population  trend 
can  be  made  from  existing  data  {eg  , 
age-structure,  historical  vs  current 
collections,  habitat  availability  and 
condition,  and  threats).  For  example, 
scaleshell  mussels  were  locally 
abundant  in  the  Kiamichi  River  in  the 
past  (with  36  specimens  collected  from 
one  sampling  station).  Today,  however 
no  living  scaleshell  mussel  specimens 
and  only  1  fresh  dead  spe^cimen  were 
found  during fjxhaustive  survey  efforts. 
It  is  apparent  that  scaleshell  mussels, 
although  always  rare,  occur  today  at 
lower  densities  than  in  the  past  in  the 
Kiamichi  River  (see  Issue  8  for  further 
discussion  regarding  assessing 
conservation  status)  Within  this  final 
rule,  populations  that  were  a.ssigned  tn 
the  same  conser\'ation  status  do  not 
necessarily  have  similar  population  size 
(although  all  populations  persist  at  very 
low  densities)  or  habitat  quality 

Issue  JO- The  proposed  rule  states  that 
scaleshell  mussels  have  not  been  found 
in  the  Upper  Mississippi  River  basin  in 
over  50  years.  One  respondent  asked 
how  often  sampling  has  been  ( ondiu  ted 
in  the  Upper  Mississippi  River  basin, 
and  what  is  the  likelihood  of  detecting 
a  locally  rare  species 

Response  The  historical  range  of  the 
scaleshell  mussel  in  the  Upper 
Mississippi  River  basin  includes  the 
states  of  Illinois.  Iowa.  Minnesota,  and 
Wisconsin.  Natural  resource  agencies  in 
these  states  are  confident  enough  to 
consider  the  scaleshell  mussel 
extirpated  since  it  has  not  been 
collected  in  over  50  years  despite  a 
considerable  number  of  surveys  Rivers 
with  documented  scaleshell  mussel 
occurrences  in  the  Upper  Mississippi 
River  basin  include  the  Mississippi. 
Minnesota.  Iowa,  Cedar.  Illinois, 
Sangamon,  and  Pecatonica  Rivers,  and 
Burdetts  Slough  of  the  Mississippi 
River  (see  "Distribution  and 
Abundance").  All  of  these  rivers  have 
been  surveyed  in  the  last  10-15  years 
Surveys  considered  here  are  formal 
mussel  surveys  published  in  tec hniial 
reports  and  scientific  journals. 


Numerous  either  surveys,  which  are  not 
discussed  here,  also  have  been 
c:ondurted  in  these  streams  at  selected 
sites  for  various  Federal  projects  (e.g.. 
proposed  bridges,  pipelines, 
channelization,  etc.).  Surveys  have  been 
conducted  on  the  Minnesota  River  in 
1977  and  1999  (Marian  Havlik. 
Malacological  Consultants,  in  Iitt.  2000; 
Tim  Yager,  Corps.  St.  Paul  District,  in 
Iitt.  2000).  The  Mississippi  River 
mainstem.  in  particular,  has  been 
surveyed  extensively  since  1950.  The 
Illinois.  Sanagamon,  and  Pecatonica 
Rivers  have  also  been  surveyed 
extensively  in  the  last  15  years  (Kevin 
Cumniings  ixts.  comm.  2000). 

The  likelihood  of  detecting  a  locally 
rare  species  depends  on  the  amount  of 
time  spent  searching  and  the  search 
methods  employed  The  most  common 
method  uvt'ii  fnr  sur\-eys  is  timed 
searcht!s,  which  produce  a  measurement 
of  the  number  of  mussels  collected  per 
unit  of  time  spent  searching.  Timed 
searches  produce  the  most  complete  list 
of  species  (including  rare  species)  at  a 
given  site  (Strayer  et  al.  1997  Vaughn 
efa/  1997) 

Furthermore,  the  deficiency  of 
suitable  mussel  habitat,  both  in  quahtN 
and  quantity,  remaining  in  this  drainage 
also  suggest  that  scaleshell  mussel 
persistence  is  highly  unlikely  This  is 
not  to  sa\'  individuals  ma\'  not  persist  in 
the  Upper  Mississippi  River  drainage, 
but  that  the  best  available  scientific 
information  indic.ites  that  population 
V  lahilitN  IS  doubtful. 

Issue  1 }   One  respondent  believes  that 
water  turbulence  produced  by  jet  boat 
motors  may  be  adversely  affecting 
scaleshell  mussels  and  other  freshwater 
mussels  in  the  Meramec  River  in 
Missouri. 

Response:  The  Service  recognizes  that 
)(>t  bleats,  which  can  produce  powerful 
water  turbulence,  could  potentially  have 
adverse  affects  on  freshwater  mussels 
iru  lutiing  scaleshell  mussels.  )et  wash 
from  motors  may  contribute  to  substrate 
(iestabilization  and/or  could  dislodge 
adult  and  juvenile  mussels  from  suitable 
habitat,  particularly  from  shallow  riffles 
where  mussels  typically  occur.  The 
magnitude  and  extent  to  which  this 
factor  may  threaten  populations, 
however,  is  unknown. 

Peer  Review 

In  accordance  with  our  Tuly  1.  1994. 
Interagency  Policy  on  Peer  Review  (59 
FR  34270)  we  requested  the  expert 
opinions  of  independent  specialists 
regardink!  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  stipportive  biological  and 
«'( dlogual  iiilnrm.ition  in  the  proposed 
rule  The  purpose  of  such  review  is  to 
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ensure  that  the  listing  decision  is  based 
on  scientificallv  sound  data, 
assumptions,  and  analyses,  including 
input  of  appropriate  experts  and 
specialists. 

We  requested  a  formal  scientific  peer 
review  from  four  malacologists  who 
possess  expertise  on  the  scaleshell 
mussel.  We  received  a  written  response 
and  comments  from  two  of  these  experts 
within  the  open  comment  periods. 
These  experts  strongly  supported  the 
listing  proposal  and  agreed  with  the 
Service  that  this  species  is  in  need  of 
Federal  protection  as  an  endangered 
species.  One  reviewer  stated  that  the 
Service  was  thorough  in  reviewing  this 
species  and  that  the  status  and  threats 
are  accurately  described.  This  reviewer 
felt  that  the  threats  posed  by  the  zebra 
mussel  to  the  scaleshell  mussel,  as 
discussed  in  the  proposed  rule,  should 
not  be  underestimated.  Additionalh  , 
more  information  was  provided  in  one 
response  regarding  the  extant 
distribution  of  the  scaleshell  mussel  and 
threats  to  its  existence.  That  information 
is  incorporated  into  this  final  rule 

Summary  of  Factors  Affecting  the 
^pccics 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  the 
scaleshell  mussel  should  be  classified  as 
an  endangered  species.  We  followed  the 
procedures  found  at  section  4{aJ(l)  of 
the  Act  (16  U.S.C    1531  et  spq  )  and 
regulations  (50  CFR  part  424 j 
implementing  the  listing  provisions  of 
the  Act.  We  may  determine  a  species  to 
be  endangered  or  threatened  due  to  one 
or  more  of  the  five  factors  described  in 
section  4(a)(1)  These  factors  and  their 
application  to  the  scaleshell  mussel 
(Leptodea  leptodon)  are  as  follows: 

A  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range. 

Arguably,  the  scaleshell  mussel  has 
suffered  a  greater  range  reduction  than 
any  other  unionid.  The  range  of  this 
species  was  once  expansive,  spanning 
the  Mississippi  River  Basin  in  at  least  55 
rivers  in  13  states  (Szymanski  1998). 
Today,  the  range  is  significantly 
reduced  with  known  extant  populations 
persisting  in  only  14.  potentiallv  20. 
rivers  in  three  states.  The  scaleshell 
mussel  has  been  eliminated  from  the 
entire  upper  and  most  of  the  middle 
Mississippi  River  drainages.  Although 
much  of  the  decline  occurred  befor*' 
1950.  populatuin  df^clines  continue  in 
most  portions  of  the  species'  range,  and 
numerous  threats  are  impacting  the  few 
remaining  extant  populations.  Water 
pollution,  sedimentation. 


channelization,  sand  and  gravel  mining, 
dredging,  and  impoundments  contribute 
to  the  decline  of  the  scaleshell  mussel 
throughout  its  range  and  continue  to 
affect  existing  populations,  A  general 
description  of  how  these  factors  affect 
mussels  is  given  below,  follo'ved  by 
specific  examples  of  how  these  threats 
are  affecting  scaleshell  mussels  in  its 
extant  range.  Refer  to  .Szymanski  (1998) 
for  a  more  detailed  discussion  of  threats 
to  freshwater  mussels. 

Mussel  biologists  generally  agree  that 
contaminants  are  partially  responsible 
for  the  decline  of  mussels  (Havlik  and 
Marking  1987,  Williams  et  al.  1993, 
Biggins  Pt  al   1996),  Mussels  are 
sedentarv  filter  feeders  and  are 
vulnerable  to  contaminants  that  are 
dissolved  in  water,  associated  with 
suspended  particles,  or  deposited  in 
bottom  sediments  (Naimo  et  al  1992), 

Contaminants  enter  streams  from 
point  and  nonpoint  sources.  Point 
source  pollution  is  the  entry  of  material 
from  a  discrete,  identifiable  source  such 
as  industrial  effluents,  sewage  treatment 
plants,  and  solid  waste  disposal  sites. 
Freshwater  mussel  mortality  from  toxic 
spills  and  polluted  water  is  well 
documented  (Ortmann  1909.  Baker 
1928,  Cairns  et  al.  1971.  Goudreau  et  al. 
1988)  Decline  and  elimination  of 
populations  may  be  due  to  acute  and 
chronic  toxic  effects  that  result  in  direct 
mortality,  reduced  reproductive  success, 
or  compromised  health  of  the  animal  or 
host  fish, 

Nonpcjint  source  pollution  is  the  entry 
of  material  into  the  environment  from  a 
diffuse  source  such  as  runoff  from 
cultivated  fields,  pastures,  private 
vvastewat>>r  effluents,  agricultural  feed- 
lots  and  piiultrv  houses,  active  and 
abandoned  mines,  construction,  and 
highwav  and  road  drainage.  Stream 
discharge  from  these  sources  may 
accelerate  eutrophication  {i.e.,  organic 
enrichment),  decrease  oxygen 
concentration,  increase  acidity  and 
conductivitv,  and  cause  other  changes 
in  water  (  hemistrv  that  are  detrimental 
to  the  survival  of  must  mussel  species 
and  mav  impact  host  fishes  (Goudreau 
et  al  1988,  Dance  1981.  Fuller  1974), 

Sediment  is  material  that  is 
suspended  in  the  water,  and  is  being 
transported,  or  has  been  moved,  as  the 
result  of  erosion  (USSCS  1988), 
.Mthough  sedimentation  is  a  natural 
process,  agru-ultural  »'nc:roachment, 
channelization,  impoundments,  timber 
harvesting  within  riparian  zones,  heavy 
recreational  use,  urbanization,  and  other 
land  use  activities  can  accelerate 
erosion  (Waters  1995.  Myers  et  al.  1985. 
Chesters  and  Schierow  1985).  The  water 
quality  impacts  caused  by 
sedimentation  are  numerous.  Generallv, 


it  affects  aquatic  biota  by  altering  the 
substratum  and  by  altering  the  chemical 
and  physical  composition  of  the  water 
(Ellis  1936,  Myers  et  al.  1985,  USSCS 
1988),  Sedimentation  directly  affects 
freshwater  mussel  survival  by 
interfering  with  respiration  and  feeding. 
Due  to  their  difficulty  in  escaping 
smothering  conditions  (Imlay  1972, 
Aldridge  e(  al.  1987),  a  sudden  or  slow 
blanketing  of  stream  bottom  with 
sediment  can  suffocate  freshwater 
mussels  (Ellis  1936).  Sediment  particles 
may  carry  contaminants  toxic  to 
mussels  (Naimo  et  al.  1992).  Increased 
sediment  levels  may  also  reduce  feeding 
efficiency  (Ellis  1936),  which  can  lead 
to  decreased  growth  and  survival  (Bayne 
etal.  1981). 

Channelization,  sand  and  gravel 
mining,  and  dredging  operations 
physically  remove  mussels  from  the 
water  and  may  also  bury  or  crush 
mussels  (Watters  1995).  Other  effects  of 
these  activities  extend  upstream  and 
downstream  of  the  excavated  area, 
Headcutting,  the  upstream  progression 
of  stream  bed  destabilization  and 
accelerated  bank  erosion,  can  affect  an 
area  much  larger  than  the  dredging  site 
(Hartfield  1993).  In  severe  cases,  this 
erosional  process  can  extend  for  several 
miles  upstream.  As  relatively  immobile 
bottom-dwelling  invertebrates,  mussels 
are  particularly  vulnerable  to  channel 
degradation  (Hartfield  1993). 
Accelerated  erosion  also  releases 
sediment  and  pollutants,  and  in  some 
instances,  diminishes  mussel  diversity 
and  habitat  as  documented  in  the 
Yellow  and  Kankakee  Rivers  in  Indiana, 
the  Big  Vermillion  River  in  Illinois,  and 
the  Ohio  River  (Fuller  1974). 

Gravel  mining  has  recently  become  a 
more  serious  threat  for  scaleshell 
mussels  range-wide.  In  1997,  a  court 
ruling  changed  the  interpretation  of  the 
CWA  as  it  applies  to  the  regulation  of 
gravel  mining  (Roell  1999).  Previously, 
gravel  mining  was  more  strictly 
regulated  because  "incidental  fallback" 
(the  incidental  soil  movement  from 
excavation,  such  as  the  soil  that  is 
disturbed  when  dirt  is  shoveled,  or 
back-spill  that  comes  off  a  bucket  and 
falls  into  the  same  place  from  which  it 
was  removed)  was  considered  fill  in 
surface  waters,  thus  triggering  section 
404  of  the  CWA  and  the  permitting 
process  of  the  Corps.  Prior  to  the  1997 
ruling,  gravel  mining  operators  were 
required  to  obtain  a  Corps  section  404 
permit  and  follow  several  conditions 
outlined  on  the  permit.  Except  in  very 
small  tributaries,  the  Corps  required  all 
operators  to  establish  a  streamside  and 
riparian  buffer  and  prohibited  removing 
gravel  from  flowing  water  [i.e.,  no  in- 
stream  mining)  or  from  below  the  water 
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table  (Danny  McKlendon,  Corps.  St 
Louis  District,  pers.  comm,  1998).  These 
requirements  avoided  most  adverse 
effects  to  mussels  including 
headcutting,  channel  modification,  and 
the  physical  crushing  or  removal  of 
mussels.  Furthermore,  the  Corps'  permit 
process  included  consultation  with  the 
Service  concerning  the  presence  of 
federally  listed  species  at  each  proposed 
mining  site.  However,  the  1997  ruling 
eliminated  the  Corps  authoritv  to 
regulate  most  instream  gravel  mining 
activities,  thereby  eliminating  the 
section  404  permit  and  the  conditions 
that  protected  mussel  beds.  Therefore, 
the  scaleshell  mussel  has  lost  much  of 
its  protection  from  gravel  mining.  Only 
activities  resulting  in  discharge  of  fill 
material  greater  than  incidental  fallback 
(such  as  instream  gravel  stockpiling, 
stream  crossings,  and  select  removal 
methods)  are  regulated.  However.  man\' 
gravel  mining  operations  may  not  fall 
under  this  categorv. 

Impoundments  negatively  affect 
mussels  both  upstream  and  downstream 
by  inducing  scouring,  changing  water 
temperature  regimes,  and  altering 
habitat,  food,  and  fish  host  availabilitv 
(Caryn  Vaughn,  m  lift.  1997). 
Impoundments  permanently  flood 
stream  channels  and  eliminate  flowing 
water  that  is  essential  habitat  for  most 
unionids,  including  scaleshell  mussels 
(Fuller  1974,  Oesch  1995).  Scouring  is  a 
major  cause  of  mussel  mortality  below 
dams  (Layzer  et  al  1993).  Most 
detrimental,  however,  is  the  disruption 
of  reproductive  processes. 
Impoundments  interfere  with  movement 
of  host  fishes,  alter  fish  host 
assemblages,  and  isolate  mussel  beds 
from  each  other  and  from  host  fishes 
(Stansberv  1973,  Fuller  1974.  Vaughn 
1993.  Williams  pt  al  1993).  The  result 
is  diminished  recruitment  (Layzer  pt  al 
1993).  Dams  are  effective  barriers  to  fish 
host  movement  and  migration  that 
unionids  depend  on  for  dispersal 
Mussels  living  upstream  from  the  dam 
can  become  reproductively  isolated 
from  those  living  downstream  causing  a 
decrease  in  genetic  diversity.  Even 
small,  lowhead  dams  can  hinder  fish 
movement  and  isolate  mussel  beds  from 
fish  hosts  and  from  each  other.  For 
example.  Watters  (1996)  determined 
that  the  upstream  distribution  of  two 
mussel  species,  the  fragile  papershell 
[Leptodea  fragilis)  and  pink  heeisplitter 
[Pntamiius  aiatus)  stopped  at  lowhead 
dams.  These  species,  like  the  scaleshell 
mussel,  are  believed  to  use  the 
freshwater  drum  as  a  sole  host. 

The  same  threats  that  caused  the 
extirpation  of  historical  populations  of 
scaleshell  mussel  still  exist  and 
continue  to  threaten  extant  populations 


This  species  appears  to  be  especiallv 
susceptible  to  contamination  and 
sedimentation.  Histoncallv.  the  species 
was  widespread  and  occ  urred  in  diverse 
habitats  Today,  scaleshell  mussels  no 
longer  occur  at  disturbed  sites  that  still 
support  other  endangered  unionids 
(Szymanski  1998).  This  suggests  that 
scaleshell  mussels  are  especially 
sensitive  to  degraded  water  quality. 
Given  the  pervasiveness  of  the  sources 
of  pollution  and  sedimentation,  it  is 
apparent  that  these  threats  continue  to 
be  problematic  for  the  remaining 
scaleshell  mussel  populations. 

Upper  Mississippi  River  Basin 

The  scaleshell  mussel  formerh' 
occurred  in  eight  rivers  and  tributaries 
within  the  L'pper  Mississippi  Basin 
However,  this  species  has  not  been 
found  in  more  than  .50  \ears  and  is 
believed  extirpated  from  this  region 
[Kevin  Cummings.  ;;;  litt   1994).  We 
believe  the  same  factors  that  have 
caused  declines  and  extirpations  of 
other  mussel  species  including 
impoundments,  pollution, 
sedimentation,  and  channelization  and 
dredging  activities,  have  caused  the 
(iisappearance  of  scaleshell  mussels 
from  the  Upper  Mississippi  River  Basin 

Middle  Mississippi  River  Basin 

Similar  to  the  I'pfifr  Mississippi 
River  Basin,  impoundments,  pollution, 
sedimentation,  and  channelization  and 
dredging  acti\ities  are  believed  to  ha\e 
led  to  the  extirpation  of  the  scaleshell 
mussel  from  the  entire  Ohio  Ri\f'r 
Basin  These  same  threats  c(mlinue  to 
adversely  affect  extant  populations  in 
the  middle  Mississippi  Ri\er  Basin. 
Scaleshell  mussel  habitat  in  the 
Meramec  Ri\'er  Basin  has  been  n-iiui  I'li 
in  recent  years  In  1979.  Buchanan 
found  living  or  dead  scaleshell  mussels 
in  the  lower  1 80  km  (112  mi  i  of  the 
Meramec  River  (Buihanan  19H0j  in 
1997.  living  or  dead  scaleshell  mussels 
were  collected  onlv  in  the  lower  9fi  km 
(60  mi)  of  the  river  (Roberts  and 
Bruenderman  2000)   While  portions  of 
the  lower  reach  continue  to  provide 
suitable  habitat,  mussel  species 
diversity  and  abundance  above  mile  60 
have  declined  noticeably  in  the  last  20 
vears  and  9  mussel  beds  are  no  longer 
present  between  river  mile  21.5  anci 
145  7   Roberts  and  Bruenderman  (2000) 
attributed  this  de^c  linn  pnnianlv  to  the 
loss  of  channel  stabilitx    Within  the 
Meramec  Basin,  the  Bourbeuse  River 
has  undergone  the  greatest  change  with 
res[iert  to  mussel  populations.  In 
particular,  mussel  populations  have 
declined  in  the  lower  river  Whereas 
Buchanan  (1980)  found  this  section  of 
the  Bourbeuse  River  to  ha\  *■  the  greatest 


mussel  diversity,  this  stretch  was  nearly 
devoid  of  mussels  when  resurveved  in 
1997  Additionally,  five  mussel  beds  are 
no  longer  present  between  miles  0.4  and 
137.  Buchanan  [in  litt  1997)  and 
Roberts  and  Bruenderman  (2000) 
attributed  this  decline  to  habitat  loss 
from  sedimentation,  eutrophication.  and 
substrate  destabilization. 

The  Big  River  has  the  lowest  species 
diversity  and  abundance  in  the 
Meramec  River  Basin  Buchanan  (1980) 
attributed  this  to  the  effects  of  lead  and 
barite  mining.  While  most  mining 
operations  have  ceased.  45  dams 
retaming  mine  waste  and  numerous 
waste  piles  remain  in  the  Big  River 
Basin  Most  of  those  dams  were 
improperly  constructed  or  maintained 
The  Corps  found  that  only  one  of  the  45 
dams  was  safe  and  27  received  the  worst 
possible  rating  and  could  fail  during  a 
flood.  The  poor  condition  of  the  dams 
has  led  to  large  influxes  of  mine  waste 
into  the  Big  River  from  dam  collapse 
(MDC  1997).  For  example,  since  1978.  a 
ruptured  tailings  dam  has  discharged 
63,000  cubic  meters  (81,000  cubic 
yards)  of  mine  tailings  into  the  Big  River 
covering  40  km  (25  mi)  of  stream  bottom 
and  negatively  impacting  the  lower  129 
km  (80  mi)  of  the  river  (Alan  Buchanan, 
m  litt.  1995),  making  it  less  suitable  for 
mussels. 

While  no  major  impoundments  exist 
in  the  Meramec  River  Basin,  several  old 
mill  dams  (low-head  dams)  affect  the 
mainstem  of  the  Big  and  Bourbeuse 
Rivers.  Five  dams  are  still  in  place  along 
the  lower  48  km  (30  mi)  of  the  Big  River, 
and  one  dam  exists  in  the  lower 
Bourbeuse  River.  These  structures  are 
barriers  to  host  fish  movement  during 
normal  flows  (MDC  1997)  and  thus, 
c  ontinue  to  depress  reproductive  rates 
of  scaleshell  and  other  mussels. 

Gravel  mining  poses  an  imminent 
threat  to  scaleshell  mussel  populations 
in  the  Meramec  River  Basin  due  to  the 
high,  and  increasing,  level  of  interest  in 
gravel  mining  in  the  basin  (Roberts  and 
Brunderman  2000)  Fcjr  example, 
between  1994  and  1998,  the  Corps 
issued  permits  for  230  sites  Additional 
sites  were  mined  without  a  permit,  but 
the  number  of  these  unauthorized 
operations  is  unknown.  (Danny 
McKlendon,  Corps,  St.  Louis  District,  in 
litt.  1998). 

In  1 994 ,  several  areas  of  the 
Gasconade  River  channel  w  ere  highly 
unstable,  possibly  a  result  of  riparian 
vegetation  removal  in  conjunction  with 
the  1993  flood.  These  areas  had  high  cut 
mud  banks  with  trees  fallen  into  the 
river,  unstable  substrate,  and  contained 
ver\'  few  mussels.  Buchanan  (1994) 
predicted  that  habitat  degradation  on 
this  river  would  continue  and 
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postulated  that  the  mussel  fauna  would 
be  further  impacted  with  some  species 
possibly  disappearing.  He  noted  that 
below  river  mile  6,  only  one  stable 
gravel  bar  contained  a  diverse  mussel 
fauna.  High  silt  deposition  from  the 
Missouri  River  prohibits  the  formation 
of  mussel  habitat  below  this  area 
The  majority  of  the  Osage  River 
system  has  been  impounded  and  is  no 
longer  suitable  for  freshwater  mussels. 
The  majority  of  remaining  mussel 
habitat  occurs  below  Bagnell  dam  in  the 
lower  80  miles  of  the  Osage  River 
proper.  This  river  reach  is  affected  bv 
the  operation  of  Bagnell  dam,  which 
alters  flow  and  temperature  regimes, 
lowers  dissolved  oxygen  levels,  and 
causes  channel  scouring  and  accelerated 
bank  erosion.  Several  instream  gravel 
mining  operations  currently  exist  in  the 
Osage  River  that  physically  remove 
mussels  from  the  water  and  cause 
headcutting  and  siltation 

Lower  Mississippi  River  Basin 

Channelization,  levee  construction. 
diversion  ditches,  control  structures, 
and  floodways  have  drastically  altered 
much  of  the  St.  Francis  River  from  the 
mouth  above  Helena,  Arkansas,  to 
Wappapello  Dam,  Missouri  (Ahlstedt 
and  fenkinson  1987,  Bates  and  Dennis 
1983).  Bates  and  Dennis  (1983) 
determined  that  of  the  54  sites  sampled. 
15  were  productive,  10  were  marginal, 
and  29  had  either  no  shells  or  dead 
specimens  only.  They  identified  77  km 
(48  mi)  that  may  still  provide  suitable 
mussel  habitat,  but  did  not  collect 
scaleshell  mussels.  All  the  remaining 
river  miles  are  unsuitable  for  mussels 

The  White  River  between  Beaver 
Reservoir  and  its  headwaters,  due  to 
municipal  pollution,  gravel  dredging, 
and  dam  construction,  is  no  longer 
suitable  for  mussels  (Gor3on  1980) 
Navigational  maintenance  activities 
continue  to  destroy  habitat  from 
Newport  to  the  confluence  of  the 
Mississippi  River  (Bates  and  Dennis 
1983)  This  habitat  destruction  has 
relegated  mussel  species  to  a  few 
refugial  sites. 

Species  richness  in  the  Spring  River 
below  river  mile  nine  has  declined 
markedly  from  past  surveys,  with  the 
lower  5.0  km  (3.0  mi)  of  river 
completely  depleted  of  mussels  and  no 
longer  supporting  suitable  habitat 
(Miller  and  Hartfield  1986,  Gordon  f^t  al 
1984).  Sand  and  gravel  dredging;  the 
destruction  of  stream  banks,  disturbance 
of  mussel  beds,  and  the  deposition  of 
wastes  from  livestock  movements, 
siltation;  and  surface  run-off  of  pesticide 
and  fertilizer  appear  to  be  contributing 
factors  in  the  degradation  of  this  river 
reach  (Gordon  et  al  1984). 


Within  Frog  Baynu,  potential  habitat 
is  restricted  to  the  afea  between  Rudy 
and  the  confluence  of  the  Arkansas 
River.  Within  this  area,  streambank 
modifications  and  in-stream  gravel 
mining  are  degrading  scaleshell  mussel 
habitat  Two  reservoirs,  one  near 
Maddux  Spring  and  the  other  at 
Mountainburg,  impact  the  river  above 
Rudy.  Below  the  confluence  of  the 
Arkansas  River,  Gordon  (1980)  did  not 
find  live  mussels,  likely  due  to  dredging 
activities  (Gordon  1980). 

The  proposed  Tuskahoma  Reservoir 
(located  above  Hugo  Reservoir)  is  a 
potential  threat  to  mussels  in  the 
Kiamichi  River  .Mthough  the  Corps  has 
authorized  construction,  the  lack  of  a 
local  sponsor  has  rendered  the  project 
"inactive"  (David  Martinez,  Service, 
Tulsa,  pers  comm.  1997).  If 
constructed,  the  adverse  effects 
associated  with  reservoirs  (including 
permanent  flooding  of  the  channel  and 
disruption  of  reproduction)  are  likely  to 
destroy  the  mussel  fauna  both  above 
and  below  the  proposed  dam  site. 

Sewage  pollution,  gravel  dredging, 
and  reservoirs  continue  to  impact  the 
Little  River  Pine  Creek  Reservoir 
impounds  the  mainstem  of  the  river 
Further  downstream.  Broken  Bow 
Reservoir  impounds  a  major  tributary  to 
the  Little  River,  the  Mountain  Fork 
River  Below  Fine  Creek  Lake,  the 
mussel  fauna  is  severely  depleted  but 
recovers  with  increasing  distance  from 
the  impoundment  (Caryn  Vaughn,  in 
!itt   1997)   However,  the  discharge  of 
reservoir  water  from  Pine  Creek  and 
periodic  discharge  of  pollution  from 
Rolling  Fork  Oeek  seriously  impact  any 
remaining  scaleshell  mussels  and 
prohibit  any  future  recolonization 
(Clarke  1987). 

Hvdrr>electric  dams  and  artificial 
lakes  have  impacted  the  Ouachita  River. 
The  "Old  River"  (an  oxbow  system  off 
the  mainstem).  is  now  essentially  a 
series  of  muddy,  stagnant  pools,  with 
water  quality  pnihlems  resulting  from 
surrounding  dumps  (Clarke  1987). 

In  summary,  many  of  the  same  threats 
that  caused  the  extirpation  of  historical 
populations  of  scaleshell  mussels  still 
exist  and  continue  to  threaten  extant 
populations.  Nonpoint  and  point  source 
pollution  is  currently  affecting  the 
Spring  River  in  .\rkansas  (Gordon  et  al. 
1984,  Miller  and  Hartfi.-ld  1986)  and  the 
Little  River  in  Oklahoma  (Clarke  1987, 
Vaughn  1994).  Loss  of  stable  substrates 
and  sedimentation  is  causing 
deleterious  effects  in  the  Meramec  and 
Bourbeuse  Rivers,  Missouri  (Sue 
Bruenderman.  pers.  comm.  1998): 
Gasconade  River.  Missouri  (Buchanan 
1994).  Frog  Bavou.  Arkansas  (Gordon 
1980);  and  Spring  River.  Arkansas 


(Gordon  et  al.  1984).  Unregulated  sand 
and  gravel  mining  are  eliminating 
important  pool  habitat  (for  both 
scaleshell  mussels  and  potential  fish 
hosts)  in  the  Meramec,  Bourbeuse,  Big, 
and  Gasconade  Rivers  in  Missouri 
(Bruenderman,  MDC,  pers.  comm. 
1998).  Impoundments,  channelization, 
and  other  dredging  activities  (e.g.,  sand 
and  gravel  mining)  are  destroying 
mussel  beds  and  impairing  water 
quality  in  Frog  Bayou,  Arkansas 
(Gordon  1980);  St.  Francis  River, 
Arkansas  (Ahlstedt  and  Jenkinson 
1987);  White  River,  Arkansas  (Bates  and 
Dennis  1983);  Spring  River,  Arkansas 
(Gordon  et  al.  1984);  and  Ouachita 
River,  Arkansas  (Clarke  1987).  The 
proposed  Kiamichi  River  Reservoir,  if 
constructed,  will  have  adverse  impacts 
on  any  remaining  populations  in 
Oklahoma.  Nearly  all  scaleshell  mussel 
populations  are  now  restricted  to  small 
stretches  of  rivers  with  little,  if  any, 
potential  for  expansion  or 
recolonization  to  other  areas.  For 
example,  sewage  pollution,  gravel 
dredging,  and  reservoir  construction 
have  degraded  the  Little  River  in 
Oklahoma  to  the  extent  that  only  a  few 
small  stretches  are  able  to  support 
mussels. 

B.  Overutilization  for  Commercial. 
Recreational.  Scientific,  or  Educational 
Purposes 

It  is  unlikely  that  commercial  mussel 
collectors  ever  purposefully  collected 
scaleshell  mussels  because  of  their 
small  size  and  thin  shell.  It  is  probable, 
however,  that  over-harvesting  activities 
that  removed  entire  mussel  beds 
impacted  scaleshell  mussel  populations. 
For  example,  according  to  local 
fishermen,  during  a  period  of  extended 
drought,  mussel  harvesters  severely 
over-collected  mussel  beds  in  the  Spring 
and  Black  Rivers  and  completely 
destroyed  most  beds  (Gordon  et  al. 
1984).  Thus,  scaleshell  mussel 
populations  may  have  been  impacted  by 
habitat  destruction  [i.e..  disturbance  of 
stream  bottom),  trampling,  and  removal 
of  individuals  from  the  stream. 
Individuals  dislodged  from  the  stream 
bottom  could  be  washed  away  into 
unsuitable  habitat.  Even  for  mussels 
returned  to  the  stream,  mortality  can 
still  occur  (Williams  et  al.  1993).  Today, 
intensive  mussel  collecting  activity  will 
have  severe  adverse  affects  on  existing 
populations,  because  scaleshell  mussels 
now  occur  in  very  small,  isolated  areas. 
The  destruction  of  only  a  few 
individuals  could  be  a  contributing 
factor  in  the  extirpation  of  some 
populations. 

As  scaleshell  mussels  become  more 
uncommon,  the  interest  of  scientific  and 
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shell  collectors  will  increase.  Scaleshell 
mussel  occurrences  are  generally 
localized,  easily  accessible,  and  exposed 
during  low  flow  periods,  and,  therefore, 
are  also  vulnerable  to  take  for  fish  bait, 
curiosity,  or  vandalism.  Up  to  five 
freshwater  mussels  per  day.  including 
scaleshell.  may  be  legally  collected  in 
Missouri  and  used  for  fishing  bait  (Sue 
Bruenderman,  pers.  comm.  1998). 
However,  the  low  density  of  scaleshell 
mussels  minimizes  the  likelihood  of  a 
scaleshell  being  collected. 

C.  Disease  or  Predation 

Although  natural  predation  is  usuallv 
not  a  factor  for  stable,  healthy  mussel 
populations,  small  mammal  predation 
could  pose  a  problem  for  scaleshell 
mussel  populations  (Gordon  1991). 
While  the  large  size  or  thick  shells  of 
some  species  afford  protection  from 
small  mammal  predators,  the  small  size 
and  fragile  shell  of  the  scaleshell  mussel 
makes  it  an  easy  and  desirable  prey 
species.  Small  mammals,  such  as 
muskrats  and  racoons,  may  be  common 
predators  of  scaleshell  mussels 
throughout  their  range,  particularly 
during  periods  of  low  water.  For 
example,  fresh  scaleshell  mussel  shells 
were  found  among  other  species  at 
several  active  raccoon  middens  (feeding 
areas)  during  a  freshwater  mussel 
survey  of  the  Meramec  and  Bourbeuse 
Rivers  (Roberts  and  Bruenderman  2000) 
These  mammals  are  so  effective  at 
finding  and  eating  freshwater  mussels 
that  malacologists  consider  collecting 
dead  shells  from  middens  a  good  way  to 
determine  the  presence  of  rare  species. 
Extant  scaleshell  mussel  populations  in 
Arkansas  and  Oklahoma  are  small, 
isolated,  and  have  very  limited 
recolonizatiun  potential.  Thus,  the 
removal  of  even  a  small  number  of 
individuals  could  significantly  affect 
these  populations.  Small  populations 
are  less  resilient  to  these  natural 
predators,  and  therefore,  are  much  more 
threatened  by  them.  C.onsequenth  . 
predation  could  exacerbate  ongoing 
population  declines  of  scaleshell 
mussels. 

Bacteria  and  protozoans  persist  at 
unnaturally  high  concentrations  in 
streams  with  high  sediment  load  or  in 
water  bodies  affected  by  point  source 
pollution,  such  as  sewage  treatment 
plants  (Goudreau  et  al.  1988).  At  such 
concentrations,  mussel  ova  and 
glochidia  are  more  subject  to  infection 
(Ellis  1929).  Disease  and  parasites  may 
have  caused  major  die-offs  of  freshwater 
mussels  in  the  late  1970s  throughout  the 
eastern  United  States  (Neves  1986).  For 
example,  significant  die-offs  of 
freshwater  mussels  occurred  in  1977 
and  1978  in  the  Meramec  and 


Bourbeuse  Rivers.  Large  numbers  of 
mussels  of  all  species,  including 
scaleshell.  were  lost  Buchanan  (1986) 
presumed  an  epizootic  or  other  disease 
caused  the  die-off  since  no 
environmental  impact  was  reported  or 
could  be  found. 

D.  The  Inadequacy  of  Existing 
Regulatory-  Mechanisms 

The  passage  of  the  CW'A  rpsultnd  in 
many  positive  consequences  for 
freshwater  ecosystems  (including  a 
decrease  in  lead  and  fecal  coliform 
bacteria),  and  set  the  stage  for  the 
regulations  and  the  water  standards  that 
exist  today.  Goals  of  the  CVVA  include 
the  protection  and  enhancement  of  fish. 
shellfish,  and  wildlife;  providing 
conditions  suitable  for  recreation  in 
surface  waters;  and  eliminating  the 
discharge  of  pollutants  into  US.  waters. 
However,  despite  the  implementation  of 
the  CWA.  degraded  water  qualit\  still 
presents  problems  for  sensitive  aquatic 
organisms  such  as  freshwater  mussels. 
Specifically,  nationwide  stream  and 
lake  sampling  has  indicated  continuing 
increases  in  nitrate,  chloride,  arsenic. 
and  cadmium  concentrations  (Neves 
1993).  Nonpoint  pollution  sources 
appear  to  be  the  cause  of  increases  in 
nitrogen.  Many  of  the  impacts  discussed 
above  occurred  in  the  past  as 
unintended  consequences  of  human 
development.  Improved  understanding 
of  these  consequences  has  led  to 
regulatory  {e.g..  CVVA)  and  voluntary 
measures  (e.g..  best  management 
practices  for  agri(;ulture  and 
silviculture)  and  improved  land  use 
practi{;es  that  are  generalh  <  nmpatible 
.with  the  continued  existence  of  the 
scaleshell  mussel.  Nonetheless,  the 
scaleshell  mussel  is  highlv  restricted  in 
numbers  and  distribution  and  shows 
little  e\idence  of  rectnenng  from 
historical  habitat  degradation  and 
losses. 

As  discussed  previously  (see  Factor  A 
under  "Summar\'  nf  Factors  Affecting 
the  Species'  and  Issue  4),  a  1997  court 
ruling  reduced  the  Corps'  authority  to 
regulate  instream  grave!  mining.  The 
MDNR  IS  currenth  resjxtriMble  for 
regulating  gra\  el  mining  in  Missouri, 
but  has  limited  regulator\'  authority,  and 
several  conditions  that  were  previously 
required  by  the  Corps  are  no  longer  in 
place.  These  guidelines  a\f)ided  many 
adverse  effects  to  mussels  including 
headcutting.  channel  modification,  and 
the  physical  removal  of  mussels 
Further.  cit\'.  rountv.  and  State 
operators  using  their  own  equipment 
and  private  operations  are  not  required 
to  obtain  a  .MDNR  permit  for  instrt^am 
gravel  mining.  In  Arkansas,  instream 
gravel  mining  will  still  lie  ( (nitnilled  by 


the  Arkansas  Open-Cut  Mining  and 
Land  Reclamation  Code,  which  contains 
required  conditions  to  reduce  impacts 
(Roell  1999). 

Additionally,  since  MDNR  is  not  a 
Federal  agency,  section  7  of  the  Act, 
which  required  the  Corps  to  consult 
with  the  Service  regarding  the  presence 
of  federally  listed  species  at  proposed 
gravel  mining  sites,  is  no  longer 
applicable.  Without  the  section  7 
consultation  process,  mussel  beds 
containing  federally  listed  species  could 
be  adversely  affected  by  gravel  mining 
operations. 

The  Corps  will  still  retain  oversight 
authority  and  require  a  permit  for  gravel 
mining  activities  that  deposit  fill  into 
streams  under  section  404  of  the  CWA. 
.AdditinndUy.  a  Corps  permit  would  be 
required  under  section  10  of  the  Rivers 
and  Harbors  Act  for  navigable 
waterways  including  the  lower  80  km 
(50  mi)  of  the  Meramec  River.  However. 
many  gravel  mining  operations  do  not 
fall  under  these  two  categories. 

Although  recognized  by  species 
experts  as  threatened  in  Arkansas,  the 
scaleshell  mussel  is  not  afforded  state 
protection  Missouri  and  Oklahoma  list 
the  scaleshell  mussel  as  a  species  of 
conser\'ation  concern  (Sue 
Bruenderman.  in  lift.  1998;  Caryn 
Vaughn,  pers.  comm.  1995).  However. 
these  designations  are  primarily  used 
for  planning  and  communication 
purposes  and  do  not  afford  anv 
significant  State  protection  from  direct 
take  and  habitat  destruction  (David 
Martinez,  pers.  comm.  1997;  Paul 
McKenzie,  Ser\'ice.  Columbia.  MO.  pers 
comm.  1997).  Therefore,  scaleshell 
mussels  may  be  collected,  harmed,  or 
killed  in  Missouri  and  Oklahoma 
\\  ilhout  a  permit.  Without  additional 
regulations  providing  habitat  protection, 
as  well  as  protection  from  direct  and 
indirect  take,  populations  of  scaleshell 
mussels  will  continue  to  decline  and 
disappear. 

E.  Other  Matural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

As  a  consequence  of  the  above  factors, 
the  inherent  biological  traits  of 
freshwater  mussels  increase  their 
vulnerability  to  extinction  (Neves  1993). 
For  example,  the  lar\al  stage 
(glochidium)  of  most  mussels  is 
dependent  on  a  few  or  one  specific  host 
fish  (Neves  1993).  The  scaleshell  mussel 
is  believed  to  use  the  freshwater  drum 
as  its  sole  host  fish  species.  This  trait 
greatly  reduces  the  likelihood  of  contact 
between  glochidia  and  suitable  hosts. 
Watters  (1995)  postulated  that  the 
glochidia  must  acquire  suitable  hosts 
within  24  hours  to  sur\'ive  Therefore,  a 
reduction  or  loss  of  host  fish 
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populations  will  lead  to  reduced 
glochidial  •^unival  and  a  decline  in 
reproductive  success,  which  will 
inevitably  adversely  impact  scaleshell 
mussel  populations 

Once  a  larva  successfully  transforms 
on  a  host,  it  is  further  challenged  with 
dropping  off  onto  suitable  habitat. 
Watters  (1995)  reported  that  estimated 
chances  of  successful  glochidial 
transformation  and  excystment 
(detachment)  range  between  O.OOm 
percent  (Jansen  and  Hanson  1991)  and 
0.000001  percent  (Young  and  Williams 
1984),  As  a  result  of  fish  host-specificity 
and  the  difficulty  of  locating  suitable 
habitat,  even  under  optimal  conditions, 
freshwater  mussel  population  growth 
occurs  very  slowly  Furthermore,  the 
sedentarv  nature  of  mussels  limits  their 
dispersal  capability.  This  trait,  coupled 
with  low  recruitment  success,  translates 
into  the  need  for  decades  of  immigration 
and  recruitment  for  re-establishment  of 
self-sustaining  populations 

The  small  number  and  low  density  of 
the  remaining  scaleshell  mussel 
populations  exacerbate  the  threats  to  its 
survival  posed  by  the  above  factor-^ 
Although  the  scaleshell  mussel  was 
always  locallv  rare  though  broadly 
distributed,  the  widespread  loss  of 
populations  and  the  limited  number  of 
collections  in  recent  vears  indicates  that 
the  current  population  densities  are 
much  low^er  (due  to  the  previously 
identified  threats)  than  historical  levels 
Despite  any  evolutionary  adaptations  for 
rarity,  habitat  loss  and  degradation 
i^c^^'ase  a  species  vulnerabilit\'  to 
extinctio'^  iNnss  and  (J)op»>rrider  1994). 
Numerous  studies  have  shown  that  with 
decreasing  habitat  availability,  the 
probabilitN  of  extinction  increases. 
Similarly,  as  the  number  of  occupied 
sites  decreases,  and  the  distances 
between  them  increases,  the  likelihood 
I )f  extinction  increases  (Vaughn  1993). 
This  increased  viilnerdbilit\'  is  the  result 
of  chance  events.  Envirnnmental 
variation,  random  dt  [)redictable, 
naturally  causes  fluctuations  in 
populations.  However,  small  and  low 
density  populations  arf  more  likely  to 
fluctuate  below  the  minimum  viable 
population  (j,e  .  the  minimum  number 
nf  individuals  nt-eded  in  a  population  to 
persist)   If  population  le\e|s  stay  below 
this  minimum  size,  an  inevitable,  and 
often  irreversible,  slide  toward 
extinction  will  occur  Further,  the 
shorter  life  span  of  the  scaleshell  mussel 
may  render  it  less  able  to  tolerate 
periods  of  poor  recruitment  or  increased 
mortality  than  <ire  longer-lived  mussel 
species  (Chns  Barnhart.  m  litt.  1999). 

Small  populations  are  also  mori' 
susceptible  to  inbreeding  depressujii 
and  genetic  drift.  Populations  subjected 


to  either  of  these  problems  usually  have 
low  genetic  diversity,  which  reduces 
fertility,  survivorship,  and  the  ability  to 
adapt  to  envirorunental  changes.  Also, 
chance  variation  in  age  and  sex  ratios 
can  affect  birth  and  deaths  rates. 
Skewing  of  these  ratios  may  lead  to 
death  rates  exceeding  the  birth  rates, 
and  when  this  occurs  in  small 
populations  there  is  a  higher  risk  of 
extinction. 

Similarly,  the  fertilization  success  of 
mussels  may  be  related  to  population 
density,  with  a  threshold  density 
required  for  any  reproductive  success  to 
occ:ur  (Downing  et  al   1993).  Small 
mussel  populations  may  have 
individuals  too  scattered  to  reproduce 
effectively  Many  of  the  remaining 
scaleshell  mussel  populations  may  be  at 
or  below^  this  threshold  density.  These 
populations  will  be,  if  the 
aforementioned  threats  go  unabated, 
forced  below  or  forced  to  remain  below 
the  minimum  threshold.  As  a  result, 
reproduction  is  diminished  or  ceases, 
and  the  current  decline  to  extinction 
will  be  accelerated. 

Furthermore,  species  that  occur  in 
low  numbers  must  rely  on  dispersal  and 
immigration  for  long-term  persistence. 
in  order  to  retain  genetic  viability  and 
guard  against  chance  extinction. 
movement  between  populations  must 
occur.  Although  the  scaleshell  mussel 
naturally  occurs  in  patches  within  a 
river  and  necessarily  possesses 
mechanisms  to  adapt  to  such  a 
discontinuous  distribution. 
anthropogenic  (man-made)  influences 
have  fragmented  and  further  lengthened 
the  distance  between  patches.  Empirical 
studies  have  shown  that  with  increasing 
isolation,  immigration  and  colonization 
rates  decrease.  Also,  as  previously 
explained,  natural  recolonization  of 
mussels  occurs  at  a  very  low  rate 
(Vaughn  1993).  Therefore,  preservation 
of  a  population  (including  all  partially 
isolated  patches  in  a  river)  structure  is 
imperative  for  long-term  freshwater 
mussel  survival.  Unfortunately,  many  of 
the  e.xtant  scaleshell  mussel  populations 
now  occur  as  single,  isolated  sitf^s. 
These  highly  isolated  populations  are 
very  susceptible  to  chance  events  and 
local  extirpation  with  iiu  (  hance  of 
recolonization. 

Lastly,  the  recent  invasion  of  the 
exotic  zebra  mussel  [Dreissena 
polvmorpha]  poses  a  substantial  threat 
to  native  unionids  (Herbert  p/  al  1989). 
The  introduction  of  Drpissenn  into 
North  America  probably  resulted  from 
an  ocean-crossing  vessel  that  discharged 
freshwater  ballast  from  Europe 
containing  free-swiinnung  larvae  of  the 
zebra  mussel  (Griffiths  f-t  al.  1991). 
Since  its  introduction  in  198.'5.  this 


prolific  species  has  spread  throughout 
the  Mississippi  River  and  many  of  its 
tributaries  including  the  Illinois  and 
Ohio  basins  and  the  Arkansas  and 
Tennessee  rivers.  Zebra  mussels  starv'e 
and  suffocate  native  mussels  by 
attaching  to  their  shells  in  large 
numbers.  The  spread  of  this  prolific 
species  has  caused  severe  declines  of 
native  freshwater  mussel  species  in 
many  areas  (Tucker  et  al.  1993:  Kent 
Kroonemeyer.  Service  in  litt.  1994; 
Illinois  Natural  History  Survey,  in  litt. 
1995;  Corps,  in  litt.  2000). 

Given  that  recreational  and 
commercial  vessels  greatly  facilitate  the 
spread  of  zebra  mussels,  and  because  of 
the  proliferation  and  spread  that  has 
already  occurred,  invasion  of  the  zebra 
mussel  into  portions  of  the  middle  and 
lower  Mississippi  Basin  is  likely  (Alan 
Buchanan,  pers.  comm.  1995).  If  zebra 
mussels  successfully  colonize  rivers 
occupied  by  scaleshell  mussels,  its 
continued  survival  will  be  further 
jeopardized.  The  zebra  mussel  has  been 
found  recently  within  the  scaleshell 
mussels'  extant  range  in  the  middle 
Mississippi  Basin.  In  the  summer  of 
1999,  a  live  zebra  mussel  was  collected 
in  the  Lower  Meramec  River  at  river 
mile  6,9  (Chris  Barnhart,  m  litt.  1999). 
The  Meramec  Basin  appears  to  support 
the  largest  remaining  populations  of 
scaleshell  mussels.  Zebra  mussels  are 
likely  to  successfully  colonize  the 
Meramec  River,  because  it  appears  to  be 
similar  in  most  ways  to  other  tributaries 
of  the  Mississippi  River  that  already 
have  established  populations  of  zebra 
mussels.  Another  live  zebra  mussel  was 
collected  in  1999  from  the  Missouri 
River  near  Sioux  Citv.  Iowa  (John 
LaRandeau.  in  litt.  1999).  If  zebra 
mussels  have  successfully  colonized  the 
Missouri  River,  it  is  likely  that  they  will 
spread  into  the  Gasconade  River,  which 
has  perhaps  the  largest  population  of 
scaleshell  mussels  next  to  those  in  the 
Meramec  Basin. 

Conclusion 

Significant  habitat  loss,  range 
restriction,  and  populaticm 
fragmentation  and  size  reduction  have 
rendered  the  scaleshell  mussel 
vulnerable  to  extinction.  The  scaleshell 
mussel  has  disappeared  from  the  entire  _ 
upper  and  most  of  the  middle 
Mississippi  River  drainages.  Of  the  55 
known  historical  populations.  14  and 
possibly  20.  remain.  Although  much  of 
the  decline  occurred  before  1950, 
population  declines  continue  in  most  of 
the  species'  range,  and  numerous 
threats,  including  water  quality 
degradation,  loss  of  stable  substrates, 
sedimentation,  channelization,  gravel 
mining,  dredging,  and  impoundments. 
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are  impacting  the  few  remaining  viable 
extant  populations.  The  small  number 
and  low  density  of  the  remaining 
scaleshell  mussel  populations 
exacerbate  the  threats  and  adverse 
effects  of  chance  events  to  scaleshell 
mussels.  Only  one  of  the  remaining 
populations  is  believed  to  be  stable, 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the 
scaleshell  mussel  in  determining  this 
rule  final.  The  present  distribution  and 
abundance  of  the  scaleshell  mussel  are 
at  risk  given  the  potential  for  these 
impacts  to  continue.  Therefore,  based 
on  this  evaluation,  it  is  appropriate  that 
the  scaleshell  mussel  be  listed  as  an 
endangered  species.  The  Act  defines  an 
endangered  species  as  one  that  is  in 
danger  of  extinction  tfiroughout  all  or  a 
significant  portion  of  its  range.  A 
threatened  species  is  one  that  is  likely 
to  become  an  endangered  species  in  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 
Endangered  status  is  appropriate  for  the 
scaleshell  mussel  given  the  extent  and 
magnitude  of  habitat  loss,  range 
restriction,  and  population 
fragmentation  that  has  occurred,  and  the 
continued  vulnerability  of  this  species 
to  such  threats.  These  threats  are 
ongoing,  and  there  is  clear  evidence  that 
some  of  them,  such  as  sand  and  gravel 
mining  in  the  core  of  the  species' 
current  range,  have  actually  increased 
their  adverse  impacts  on  mussel  habitat 
in  the  last  several  years. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Conservation  means  the  use  of 
all  methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Section  4(b)(2)  of  the  Act 


requires  us  to  consider  ecnnnmK  ami 
(3ther  relevant  imparts  nf  desiijnatiiiK  h 
particular  area  as  critical  habitdt  on  the 
basis  of  the  best  scientific  data  available. 
The  Secretary  may  exclude  an\'  area 
from  critical  habitat  if  she/he 
determines  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of  its 
inclusion,  unless  to  do  so  would  result 
in  the  extinction  of  the  species.  Our 
regulations  (50  CFR  424  12(a))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (i)  the 
species  is  threatened  bv  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (ii) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 

In  the  proposed  rule,  we  indicated 
that  designation  of  critical  habitat  was 
not  prudent  because  of  a  concern  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  the 
vulnerability  of  this  species  to  incidents 
of  collection  and  vandalism  We  also 
indicated  that  designation  of  critical 
habitat  was  not  pnident  because  we 
believed  it  would  not  provide  anv 
additional  benefit  beyond  that  provided 
by  the  listing  as  endangered 

In  the  last  few  years,  a  series  of  r  ourl 
decisions  have  overturned  Servu  e 
determinations  regarding  a  variety  of 
species  that  designation  of  critical 
habitat  would  not  be  prudent  (eg. 
\'atural  Resources  Defense  Council  \ 
US.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cir,  1997):  Consen'ation 
Council  for  Hawaii  \\  Babbitt.  2  F  Supp 
2d  1280  (D  Hawaii  1998))   Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  have  reexamined  the 
question  of  whether  critical  habitat  for 
the  scaleshell  mussel  would  be  prudent 

Due  to  small  population  size,  the 
scaleshell  mussel  is  vulnerable  to 
unrestricted  collection,  vandalism,  or 
other  disturbance.  We  remain  concerned 
that  these  threats  might  be  exacerbated 
by  the  publication  of  critical  habitat 
maps  and  further  dissemination  of 
locational  information.  However,  we 
have  examined  the  evidence  available 
for  the  scaleshell  mussel  and  have  not 
found  specific  evidence  of  taking, 
vandalism,  collection,  or  trade  of  these 
species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  recent  case  law,  at 
this  time  we  do  not  expect  that  the 
identification  of  critical  habitat  will 
increase  the  degree  of  threat  to  this 
species  of  taking  or  other  human 
activity. 


In  the  absence  of  a  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  any  benefits  would  result 
from  a  critical  habitat  designation,  then 
a  prudent  finding  is  warranted.  In  the 
case  of  scaleshell  mussel,  designation  of 
critical  habitat  may  provide  some 
benefits. 

In  general,  critical  habitat  identifies 
areas  that  may  require  special 
management  considerations  or 
protection,  and  its  designation  may 
provide  protection  to  areas  where 
significant  threats  to  a  species  have  been 
identified.  Critical  habitat  receives 
protection  from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  adverse 
modification  or  destruction  of  proposed 
critical  habitat  Aside  from  the 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  any 
other  forms  of  protection  to  lands 
designated  as  critical  habitat 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  ensure  that  any  action  they 
(  arrv  out  authorize,  or  fund  does  not 
leopardize  the  continued  existence  of  a 
ffderally  listed  species  or  destroy  or 
adversely  modify  designated  critical 
habitat.  A  critical  habitat  designation  for 
habitat  currentlv  occupied  bv  a  species 
would  usually  result  in  the  same 
outcome  under  section  7  consultation  as 
would  occur  if  the  critical  habitat  had 
not  been  designated,  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  for  the  species. 
However,  there  may  be  instances  where 
section  7  consultation,  and  subsequent 
protection,  would  be  triggered  only  if 
critical  habitat  is  designated,  such  as 
areas  where  a  species  is  not  believed  to 
(  urrently  exist,  but  where 
reestablishment  is  needed  to  conserve 
the  species.  In  the  case  of  the  scaleshell 
mussel,  the  species'  low  numbers  and 
highly  fragmented  distribution  will 
likely  require  the  establishment  of 
additional  populations  beyond  the  14 
known  extant  populations.  Critical 
habitat  designation  of  areas  most 
suitable  for  future  establishment  of 
scaleshell  mussel  populations  would 
provide  habitat  protection  by  triggering 
section  7  consultations  for  Federal 
agency  actions. 

Designation  of  critical  habitat  can 
help  focus  conservation  activities  for  a 
listed  species  by  idenfif\'ing  areas  that 
contain  the  physical  and  biological 
features  essential  for  the  conservation  of 
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that  species,  regardless  nf  ■.\hetlier  the 
areas  are  currenth'  used  h\  the  species. 
Designati'in  of  rritical  liabitat  alerts  the 
public  as  well  as  land-managing 
agencies  to  the  importance  of  these 
areas. 

We  find  that  rntical  habitat 
designation  is  prud^'nt  for  the  scaleshell 
mussel  due  to  the  probable  benefits  to 
the  species  described  above.  We  find 
that  these  benefits  are  not  outweighed 
by  potential  increased  fhrt\^ts  from 
designating  critical  habitat. 

However,  our  budget  for  listing 
acti%'ities  is  currently  insufficient  to 
allow  us  to  immt-'diatelv  complete  all  of 
the  listing  actum^  required  by  the  .\ct. 
Listing  the  scaleshell  mussel  without 
designation  of  critical  habitat  will  allow 
us  to  concentrate  our  iimit^^d  resijurr.'s 
on  other  listing  actions  that  must  b*- 
addressed,  while  allowing  us  to  invoke 
protections  needed  for  th^>  conservation 
of  this  species  without  further  delav 
This  is  cr)nsistent  with  section 
4(b)(6){C)(i)  of  the  Act.  which  states  that 
Tinal  listing  decisions  may  be  issued 
without  critical  habitat  designations 
when  it  is  essential  that  such 
determinations  be  promptU  published. 
The  legislative  history  of  the  1982  Act 
amendments  also  emphasized  this 
point  "The  Committee  feels  stronglv. 
however,  that,  where  biology  relating  to 
the  status  of  the  species  is  clear,  it 
should  not  he  denied  the  protection  of 
the  Act  because  of  the  inability  of  the 
.Secretan.'  to  complete  the  work 
necossar\'  to  designate  critical  habitat. 
*   *   *  The  committee  expects  the 
agencies  to  make  the  strongest  attempt 
possible  to  determine  critical  habitat 
within  ^h^'  time  period  designated  for 
listing,  but  stresses  that  the  listing  of 
specips  is  not  to  be  delayed  in  any 
instance  past  the  time  period  allo<  ated 
for  such  listing  if  the  biological  data  is 
(  K-ar  but  the  habitat  designation  process 
IS  not  complete"  fH.R  Rep.  No.  97-567 
at  20  il9H2'l  We  will  prepare  a  critical 
habitat  designation  in  the  future  as  soon 
as  there  are  resources  available  and 
other  Listing  duties  under  the  Act  will 
allow 

Available  Conservation  Measures 

Conser\ation  me, inures  jircjvuied  to 
species  listed  as  endanueped  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  ;n  cons»'r\ation  actions  h\ 
Federal,  State,  and  local  agencies. 
private  organizations,  and  individuals. 
The  A(  t  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 


be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  t.iking  and 
harm  are  discussed,  in  part,  below 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagencv  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
4112   Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carrv  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  rnav  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  us. 

Federal  activities  that  could  occur  and 
impact  the  scaleshell  mussel,  include, 
but  are  not  limited  to,  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  waste-wafer  facility 
development,  water  withdrawal 
projects,  pesticide  registration. 
agricultural  assistance  programs, 
mining,  road  and  bridge  construction. 
Federal  loan  programs,  water  allocation, 
and  hydropower  licensing  or 
relicensing.  In  our  experience,  nearly  all 
section  7  consultations  result  in 
protecting  the  species  while  still 
meeting  the  project's  objectives. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17  21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  appiv  to  all  endangered 
wildlife.  The  prohibitions  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture,  or 
collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  ^•'s  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  agents  of  State 
conservation  agencies. 

Ctur  poli(  V  as  published  in  the 
Federal  Register  on  lulv  1,  1994  (59  FR 
34272).  is  to  identify,  to  the  maximum 
extent  practicable,  those  activities  that 
would  or  would  not  likely  constitute  a 
violatitm  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  as  to  the  potential  effects  of 
this  final  listing  on  future  and  ongoing 
actnities  within  a  species'  range.  We 
believe  that  the  following  activities  are 


unlikely  to  result  in  a  violation  of 
section  9: 

(1)  Existing  discharges  into  waters 
supporting  these  species,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements  (p,g  .  activities  subject  to 
sections  402,  404,  and  405  of  the  CWA 
and  discharges  regulated  under  the 
National  Pollutant  Discharge 
Elimination  System). 

(2)  Actions  that  may  affect  the 
scaleshell  mussel  and  are  authorized, 
funded  or  carried  out  by  a  Federal 
agencv  when  the  action  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  we  have  specified  in 
accordance  with  section  7  of  the  Act, 

(3)  Development  and  construction 
activities  designed  and  implemented 
pursuant  to  Federal,  State,  and  local 
water  quality  regulations  and 
implemented  using  approved  best 
management  practices. 

(4)  Existing  recreational  activities 
such  as  swimming,  wading,  canoeing, 
and  fishing,  that  are  in  accordance  with 
State  and  local  regulations,  provided  if 
a  scaleshell  mussel  is  collected  it  is 
immediately  released,  unharmed. 

Activities  that  we  believe  could 
potentially  result  in  take  of  scaleshell 
mussels  include  but  are  not  limited  to: 

( 1 )  Illegal  collection  or  capture  of  the 
species: 

(2)  Unlawful  destruction  or  alteration 
of  the  species'  (occupied  habitat  (e.g., 
unpermitted  instream  dredging, 
channelization,  or  discharge  of  fill 
material); 

(3)  Violation  of  any  discharge  or  water 
withdrawal  permit  within  the  species' 
occupied  range:  and 

(4)  Illegal  discharge  or  dumping  of 
toxic  chemicals  or  other  pollutants  into 
waters  supporting  scaleshell  mussels. 

We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  whether  they  are  likely  to 
result  in  a  violation  of  section  9  of  the 
Act.  We  do  not  consider  these  lists  to  be 
exhaustive  and  provide  them  as 
information  to  the  public. 

You  should  direct  questions  regarding 
whether  specific  activities  may 
constitute  a  future  violation  of  section  9 
to  the  Field  Supervisor  of  the  Ser\ice's 
Columbia,  Missouri  Field  office  (see 
ADDRESSES).  You  may  request  copies  of 
the  regulations  regarding  listed  wildlife 
from,  and  address  questions  about 
prohibitions  and  permits  to,  the  U.S. 
Fish  and  Wildlife  Sendee,  Ecological 
Services  Division,  Whipple  Federal 
Building.  1  Federal  Drive,  Fort  Snelling, 
MN  55111  (Phone  612/713-5350;  Fax 
612/713-5292). 
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National  Envirnnmental  Policy  Act 

Wo  have  determined  that  we  do  not 
need  t(i  prepare  an  Environmental 
A.sses.sment.  as  defined  under  the 
authontv  of  the  National  Environmental 
Pol!c:y  Act  of  1469,  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a]  of  the  Endangered  Species  Act.  as 
amended  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  198,3  (48  FR  49244), 

Paperwork  Reduction  Act 

This  rule  does  not  contain  an\  new- 
collections  of  information  other  than 
those  alreadv  approved  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
.3501  et  seq..  and  assigned  Office  of 
Management  and  Budget  control 
number  1018-0094,  An  agenc\  mav  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displavs  a 


currently  valid  f:ontrril  nuniher.  For 
additional  information  (  mik  crning 
permit  and  assoi  lated  re(jii)n>n)i'nts  for 
endangenni  s[)ecies.  see  50  <  IK  ;  ~  22. 

References  Cited 

A  com[)lete  list  (i!  all  references  cited 
herein,  as  vm'II  as  others,  is  available 
upon  reque>t  from  ihr  f-ield  Supervisor 
(see  ADDRESSES] 

Authors 

The  pnmar\  author^  oi  tin-  tiihii  rule 
are  Mr,  Andv  Roberts  i>e..  FOR  FURTHER 
INFORMATION  CONTACT,  and  M-    ^idhjit 
.Szvmanski  (U  .S   Fi-h  ami  U  ildlifi- 
.Service.  Whipple  Fedi^r,)!  Biiiliiiiii.;,  1 
Federal  Drive,  Fort  Snelling,  M\  35111- 
4056). 

List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threaltan-ii  ^f-.-i  i-- 
E.xports.  Imports.  Reporting  aiui  record 
keeping  requirements,  I'ransportation. 


Regulation  Prom uit;at ion 

Accordingly,  we  hereby  amend  part 
17.  subchapter  B  of  chapter  1.  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— (AMENDED; 

1.  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authontv:  16  U.S,C.  1361-1407:  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat  3500;  unless  othervvise  noted 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order,  under  Clams  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§17  11     Enaangereo  af^a  threatened 
wildlife 


(h) 


Species 


Common  name 


Scient'fic  name 


Histonc  ranqe 


Verteb'rtie  popu- 
lation whe'f-  enda'"- 
qered  or  threate'iea 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Clams 


Mussel   scalesheli 


-eptoaea  leptoaor 


USA    .AL    AR    ;A 
IL    IN,  KY,  MN 
MO  OH   OK    SD 

TN    Wli 


NA 


714 


NA 


NA 


Dated:  St^ptember  28.  2(){)1 
Marshall  P.  |ones.  Jr. 

Arti:>i^  Pirrrlnr  Fi'-h  (in'i  W  iidlife  Senire. 
iFK  Do(    01-24804  liUMi  i()~"v-0:    H  4 'i  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puDiic  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  nonces  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoDfior  of  the  fmai 
rules 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  330 

[Docket  No.  95-09S-2] 
RIN  0579-AA80 


Plant  Pest  Regulations;  Update  of 
Current  Provisions 

agency:  Animal  and  Plant  Health 
Inspection  Sei^'ice,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  revise 
our  regulations  regarding  the  movement 
of  plant  pests  by  adding  risk-based 
cnteria  for  determining  the  plant  pest 
status  of  organisms,  t-stablishing  a 
notification  process  that  tnuid  be  used 
as  an  alternative  to  the  current 
permitting  system,  providing  for  the 
environmental  r^lfasp  of  organisms  for 
the  biological  control  of  weeds,  and 
updating  the  text  of  the  subpart  These 
proposed  changes  would  clarify  the 
factors  that  would  be  considered  when 
assessing  th^  plant  pest  risks  associated 
with  certain  organisms,  facilitate  the 
importatitm  and  interstate  movement  of 
regulated  oraanisms,  and  address  gaps 
in  the  current  regulations 
DATES:  \Vt  invite  you  to  comment  on 
this  docket  We  will  consider  all 
comments  that  we  receive  by  December 
10,  2001 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  95-095- 
2.  Regulatorv  Analvsis  and 
D'-velupment.  PPD.  .\PHIS,  Suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20:", 57-12:^8 

Please  state  that  your  comment  refers 
to  Docket  No  M.5-095-2 

You  may  read  anv  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  f)f  the  L  SDA  South  Building. 
14th  Street  and  Independence  Avenue 
•SW  .  Washington,  DC.  Normal  reading 
room  hours  are  H  a.m.  to  4:30  p.m.. 
Mond.i\-  thrmmh  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-281 7 
before  coming. 

.\PHIS  (1u(  iiments  published  in  the 
Federal  Register  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor  html. 

FOR  FURTHER  INFORMATION  CONTACT:  Or 

Robert  Fldiiders.  Risk  .Xssessmpnt 
Branch  Chief,  or  Ms.  Deborah  Knott. 
Permits  Branch  Chief,  PPQ,  APHIS, 
4700  River  Road  Unit  133.  Riverdale, 
MD  20737-1236;  phone  301-734-.5930 
(Dr.  Flanders)  or  301-734-5055  (Ms. 
Knott). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Plant  Protection  Act  (Title 
IV  of  Pub.  L.  106-224.  referred  to  below 
as  the  Act),  the  Secretary  of  Agriculture 
has  broad  authority  to  carry  out 
operations  or  measures  to  detect, 
control,  eradicate,  suppress,  prevent,  or 
retard  the  spread  of  plant  pests.  Section 
411(a)  of  the  Act  provides  that  "no 
person  shall  import,  enter,  export,  or 
move  in  interstate  commerce  any  plant 
pest,  unless  the  importation,  entry. 
exportation,  or  movement  is  authorized 
under  general  or  specific  permit  and  is 
in  accordance  with  such  regulations  as 
the  Secretary  may  issue  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States  or  the  dissemination  of 
plant  pests  within  the  United  States." 
The  Act  gives  the  United  States 
Department  of  Agriculture  (USDA)  the 
flexibility  to  respond  appropriately  to  a 
wide  range  of  needs  and  circumstances 
to  protect  American  agru  ulture  against 
plant  pests.  The  Act  defines  a  plant  pest 
as  "(A)ny  living  stage  of  any  of  the 
following  that  can  directly  or  indirectlv 
injure,  cause  damage  to.  or  cause 
disease  in  any  plant  or  plant  product: 
(A)  A  protozoan.  (B)  A  nonhuman 
animal.  (C)  A  parasitic  plant.  (D)  A 
bacterium.  (E)  A  fungus.  (F)  A  virus  or 
viroid.  (G)  An  infectious  agent  or  other 
pathogen.  (H)  Any  article  similar  to  or 
allied  with  any  of  the  articles  specified 
in  the  preceding  subparagraphs." 

In  addition.  §  412(a)  of  the  Act 
provides  that  Secretary  mav  prohibit  or 
restrict  the  importation,  entry. 
exportation,  or  movement  in  interstate 
commerce  of,  among  other  things,  any 


biological  control  organism  if  the 
Secretary  determines  that  the 
prohibition  or  restriction  is  necessary  to 
prevent  the  introduction  into  the  United 
States  or  the  dissemination  of  a  plant 
pest  or  noxious  weed  within  the  United 
States.  The  Act  defines  a  biological 
control  organism  as  "any  enemy, 
antagonist,  or  competitor  used  to  control 
a  plant  pest  or  noxious  weed." 

The  purpose  of  the  regulations  in 
"Subpart — Movement  of  Plant  Pests"  (7 
CFR  330.200  through  330.212)  is  to 
prevent  the  dissemination  of  plant  pests 
into  the  United  States,  or  interstate,  by 
regulating  the  importation  and  interstate 
movement  of  plant  pests.  These 
regulations  were  issued  by  the  Animal 
and  Plant  Health  Inspection  Service 
(.\PHIS)  under  the  authority'provided 
bv,  among  other  statutes,  the 
Department  of  Agriculture  Organic  .\ct 
of  1944,  as  amended  (7  U.SC.  147a). 
and  the  Federal  Plant  Pest  Act.  as 
amended  (7  U.SC.  150aa  through  150jj), 
both  of  which  were  superseded  and 
repealed  by  the  Plant  Protection  Act. 
The  provisions  of  the  Plant  Protection 
Act  that  have  a  direct  bearing  on  the 
proposed  regulations  in  this  document 
were  derived  from  existing  laws, 
including  the  Department  of  Agriculture 
Organic  Act  and  the  Federal  Plant  Pest 
Act.  with  little  or  no  modification. 
Thus,  the  provisions  of  this  proposed 
rule  do  not  differ  significantly  from 
what  we  would  have  proposed  under 
the  authority  of  those  applicable 
provisions  of  law  that  were  repealed  by 
the  Plant  Protection  Act. 

Advance  Notice  of  Proposed 
Rulemaking 

On  .September  27,  1996  (61  FR  50767- 
50770.  Docket  No.  95-095-1).  we 
published  in  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  to  solicit  public  comment  on 
several  issues  pertaining  to  our  current 
regulations  regarding  the  importation 
and  interstate  movement  of  plant  pests, 
Specificallv,  we  sought  public  comment 
on  the  criteria  used  to  determine 
vvliether  an  organism  is  a  plant  pest; 
what  types  of  direct  and  indirect  injury 
or  damage  to  plants  and  plant  products 
should  be  regulated;  how  to  facilitate 
the  interstate  movement  and  use  of 
biological  control  organisms;  and  how- 
to  best  evaluate  the  safety  of  proposed 
releases  into  the  environment  of 
organisms  with  plant  pest 
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characteristics.  In  the  ANPR.  we  stated 
that  we  would  use  the  information  W'e 
gathered  as  we  considered  the  need  for 
regulatory  changes  and  weighed 
alternative  methods  of  addressing  plant 
pest  risk  as  it  portains  to  the 
importation,  interstate  movement,  and 
release  into  the  environment  of  plant 
pests  or  potential  plant  pest  organisms. 

We  solicited  comments  concerning 
the  ANPR  for  90  days  ending  December 
26,  1996.  We  received  52  comments  bv 
that  date,  including  3  comments 
received  at  a  public  hearing  held  on 
November  7,  1996.  They  wctp  from 
university  researchers  and  student,-. 
Federal  researchers,  insect  zoo  owners 
and  employees,  insect  dealers.  State 
agricultural  agencies,  a  crop  science 
society,  biological  control  practitioners, 
and  associations  representing  biological 
control  producers  and  researchers, 
phytopathologists.  zoos,  seed 
companies,  organic  farmers  and 
suppliers,  and  repositories  of  biological 
specimens 

The  discussion  contained  in  the 
ANPR  and  the  questions  it  posed  were, 
for  the  most  part,  well  received  bv  the 
majority  of  commenters  We  considered 
the  suggestions  and  criticisms  offered  in 
the  comments  during  the  drafting  of  this 
proposed  rule.  One  aspect  of  the  ANPR 
that  was  not  well  received  was  the 
suggestion  that  voluntary  standards  be 
considered  for  facilitating  the  interstate 
movement  and  release  into  the 
environment  of  organisms  used  in  the 
biological  control  of  plant  pests,  .None  of 
the  commenters  who  addressed  this 
subject  recommended  that  we  pursue 
this  idea,  most  stating  that  such 
standards  would  be  unenforceable  and 
ill-ad\'ise(f 

Many  of  the  comments  we  received 
were  from  individuals  or  groups  who 
■ire  involved  in  biological  control 
research  or  practice,  so  their  comments 
were  focused  on  the  need  for.  and 
content  of,  regulations  regarding  the 
introduction  of  biological  c:ontrol 
organisms.  We  believe  that  it  is 
important  to  make  it  clear  that  APHKS' 
regulation  of  biological  control  oc  c:urs  in 
the  larger  c:ontext  of  the  Agencv's 
statutory  authority,  which  ret]uires  us  t.. 
focus  on  preventing  the  introduction 
and  dissemination  of  plant  pests  This 
means  that  the  plant  p(\st  risk  presented 
bv  an  organism,  rather  than  its  intended 
use  as  a  biological  c:ontrol  agent,  must 
be  APHIS'  primary  c;onsideration 

This  does  not  mean,  however,  that  our 
proposed  regulations  would  have  no 
bearing  on  the  study  or  prac  tice  of 
biological  control.  Indeed,  most 
biological  control  endeavors  begin  with 
the  importation  of  nonindigenou.s 
species  that  may  exhibit  some  potential 


as  biological  control  agents,  .iiiii  those 
importations  frequenth  i nnsist  of  field- 
collected  organisms  tA  unknown  or 
unconfirmed  taxonomv.  which 
precludes  an  adequate  pre-import  pest 
risk  as.sessment   In  addition,  those 
organisms  may  be  accompanied  hv  plant 
material, 'foreign  soil,  or  other 
organisms,  all  of  which  may  pose  a 
plant  pest  risk  Civen  thcsr  factors,  the 
initial  handlint;  nt  i^re.niisni-  with 
potential  binlogK  ;i]  i  ontrol  applications 
would  not  diffei  siit)stantively  from  the 
handling  of  ori.'<itiisr:is  imported  for 
other  purposes   i*urther,  this  proposed 
rule  contains  provisions  regarding  the 
release  into  the  environment  of  agents 
for  the  biological  control  of  weeds.  This 
document  represents  our  effort  to 
adciress  issues  i  if ,  .  im  nm  to  the 
biologii  dl  (  ontml  i  ornmunity  in  the 
context  of  our  clear  authority  to  take 
measures  to  prevent  the  introduction 
and  dissemination  ,)f  plant  pests.  The 
proposfd  re;,^u  Lit  ions  eire  discussed 
below 

Definitions 

In  addition  to  our  proposed  revision 
of  'Subpart —  Mo\ement  of  Plant 
Pests.  "  we  would  also  revise  §  330.100, 
Definitions,"  of  "Subpart —  General 

Provisions."  to  incorporate  the 
applic  able  new  definitions  provided  by 
the  Plant  Protection  :\i  f  ,uni  to  update 
or  eliminate  .some  ot  the  definitions 
currentlv  provided  in  that  section.  The 
revised  section  is  set  out  in  its  entiretv 
in  the  rule  portion  of  this  document 

From  the  Plant  Protection  Act,  we 
would  add  definitions  for  the  terms 
iirticlf.  binlos.ical  control  organism. 
^'utfT  icntn-l.  rxport  (exportation}. 
import  liniportdtioni,  noxious  weed, 
plant,  plant  fmnjuct.  and  State;  we 
would  also  replace  the  current 
definitions  of  interstate,  means  of 
rnrnt^vance.  move  I  moved  and 
nunt'mrnti.  permit,  plant  pest,  and 
I  'nited  States  with  the  definitions 
provided  for  those  terms  in  the  Plant 
Protection  Act,  In  addition,  the  revised 
sec  tion  would  include  a  definition  of 
APHIS,  as  the  .Agency's  acronym  is  used 
m  our  proposed  revisions  to  "Subpart — 
Movement  of  Plant  P(>sts" 

The  definitions  ^  urrfuth  provided  in 
«!  :i,30  101)  lor  the  teriiis  ,ii{ministrative 
instnu  tiin^   Df.^'-.s-ti-r.rnt.  earth, 
\i(irh(ii;r  .  ii\\  ;ui    ;>rr-   n,  regulated 
i^iirhiiiit'.  -■hi'lt-'-tuhle.  soil,  and  through 
the  I  'niti'ii  .^i.itrs  would  remain  the 
same  We  would  also  retain,  with  minor, 
nonsubstantive  editorial  changes,  that 
sections  definitions  of  the  terms 
Administrator,  continental  United 
States.  (Mstoms.  Deputy  Administrator. 
inspector,  and  Plant  Protection  and 
QiKinmtine  Proi^niins.  The  definitions 


provi  i.  li   !i  <!!330  lOOforPyanf 
Quarantme  Act  and  the  Federal  Plant 
Pest  Act  would  be  removed,  as  those 
acts  were  repealed  by  the  Plant 
Protection  Act,  and  we  would  remove 
the  definition  provided  for  the  term 
territories  or  possessions  because 
territories  or  possessions  are  included 
within  the  Plant  Protection  Act's 
definition  of  the  term  State 

Titles  of  the  Part  and  Subpart 

The  title  of  part  330,    Federal  Plant 
Pest  Regulations;  General:  Plant  Pests; 
Soil,  Stone,  and  Quarry  Products; 
Garbage,"  reflects  the  titles  of  its  four 
subparts.  The  subpart  that  is  the  subject 
of  this  proposed  rule  is  titled 
'Subpart — Movement  of  Plant  Pests" 
(§§  330.200  through  330.212),  As 
explained  below  in  our  discussion  of 
proposed  §  330.200  and  elsewhere,  the 
scope  of  the  proposed  regulations  would 
not  be  limited  to  the  movement  of  plant 
pests,  so  we  are  proposing  to  change  the 
title  of  the  subpart  to  "Subpart — 
Movement  and  Release  of  Organisms 
Under  the  Plant  Protection  Act"  in  order 
to  more  accurately  reflect  the  content  of 
the  proposed  regulations.  This  proposed 
change  in  the  subpart's  title  would  be 
reflected  in  the  title  of  part  330.  which 
we  would  change  to  "Federal  Plant  Pest 
Regulations:  General;  Organisms;  Soil. 
Stone,  and  Quarry  Products:  Garbage," 

What  Organisms  Xre  Kei;ulati-d  I  ti(lr[ 
This  Subpart  ,^  (<!  330.200) 

The  proposed  regulations  would 
begin  by  identif\ing  the  categories  of 
organisms  that  would  be  subject  to  the 
regulations  in  "Subpart — Movement  and 
Release  of  Organisms  Under  the  Plant 
Protection  Act"  As  noted  in  the 
previous  paragraph,  the  scope  of  the 
proposed  regulations  would  not  be 
limited  to  organisms  commonly 
regarded  as  plant  pests,  but  would 
include  biological  control  agents  when 
certain  risk  factors  were  present.  We 
would  introduce  the  term   "regulated 
organism  "  in  order  to  describe  the 
variety  of  both  harmful  and  beneficial 
organisms  that  would  be  subject  to  the 
regulations 

As  used  in  the  proposed  regulations, 
the  term  "'regulated  organism"  would 
describe  an  organism  that:  (1)  Meets  the 
statutory  definition  of  plant  pest  (i.e..  it 
can  directly  or  indirectly  injure  or  cause 
disease  or  damage  in  plants,  plant  parts, 
or  plant  products)  and  (2)  will  be 
imported  into  the  United  States,  moved 
interstate,  or  released  into  the 
environment.  In  addition,  we  would 
classify  an  organism  that  will  be 
imported  into  the  United  States  as  a 
regulated  organism  if  that  organism  was 
not  adequately  identified  or  if  we  had 
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reason  to  believe  that  the  importation  of 
the  organism  presents  a  plant  pest  risk 
due  to  the  inclusion  of  plant  pests,  plant 
material,  or  soil  in  the  container  in 
which  the  organism  is  shipped  The  risk 
criteria  we  would  use  to  determine 
whether  an  organism  should  be 
designated  as  a  regulated  organism  ar*' 
discussed  below.  JFor  the  sake  of  clarity, 
we  wish  to  emphasize  that  the  proposed 
regulations  would  not  cover  geneticallv 
modified  organisms,  which  are  covered 
by  our  regulations  in  7  CFR  part  340. 

It  should  be  noted  that  the 
designation  of  any  particular  organism 
as  a  regulated  organism  would  not  result 
in  an  outright,  open-ended  prohibition 
on  its  importation  or  interstate 
movement.  In  almost  even,'  case,  we 
believe  that  it  would  be  possible  to 
arrange  adequate  safeguards  that  would 
allow  a  regulated  organism  to  be 
imported  or  moved  interstate.  Similarly, 
the  designation  of  biological  control 
agents  of  weeds  as  regulated  organisms 
would  not  mean  that  we  considered 
those  organisms  to  present  the  same 
kinds  of  plant  pest  risks  as,  for  example, 
a  destructive  fruit  fly  or  pathogen. 
Rather,  our  proposed  use  of  the  term 
"regulated  organism,"  and  the 
restrictions  that  such  a  designation 
would  entail,  is  intended  to  provide  us 
with  a  means  of  identifying  and  dealing 
with  organisms  that,  at  least  initially. 
appear  to  require  some  degree  of 
regulatory  oversight  in  order  to  prevent 
the  dissemination  of  plant  pests  in  the 
United  States  and  damage  to  this 
country's  environment  and  ecosystems 
It  is  our  intention  in  promulgating  these 
proposed  regulations  to  achieve  those 
goals  within  the  scope  of  our  existing 
statutop,'  authority. 

Under  proposed  §  330.200.  regulated 
organisms  would  be  divided  into  three 
categories:  (1)  Plant  pests.  (2)  biological 
control  organisms  for  the  control  of 
noxious  weeds,  and  (3)  imported 
biological  control  organisms  for  the 
control  of  plant  pests  and  other 
imported  organisms 

The  first  categon,'  of  regulated 
organisms,  plant  pests,  would  be 
addressed  in  paragraph  (a)  of  prnpnst-'d 
§  330.200  That  paragraph  would 
provide  that  the  importation,  interstate 
movement,  and.  under  certain  limited 
circumstances,  release  into  the 
environment  of  any  plant  pest  would  he 
subject  to  the  restrictions  of  proposed 
§§330.201,  330.202,  and  330,203(a). 
which  are  explained  later  in  this 
document.  (It  should  be  noted  that  not 
all  plant  pests  would  be  eligible  for 
release  into  the  enviroriment  under  the 
proposed  regulations  An  explanation  of 
the  circumstances  under  which  a  plant 
pest  would  be  eligible  for  environmental 


release  can  be  found  later  in  the 

document  in  thf  discussion  of  proposed 

As  an  organism  must  be  capable  of 
directly  or  indirectly  injuring,  causing 
damage  to.  or  causing  disease  in  a  plant 
or  plant  produrt  tr)  be  considered  a 
plant  pest,  proposed  f?  330.200(a)(1)  and 
(a)(2)  would  list  the  factors  that  we 
would  consider  when  assessing  the 
plant  pest  status  of  an  organism. 

Unner  the  criteria  of  proposed 
paragraph  (a)(1).  an  organism  would  be 
determined  to  directly  injure  or  cause 
disease  or  damage  in  plants,  plant  parts, 
or  plant  products  when  the  organism: 

•  Reduces  the  vields,  vigor,  or 
viability  of  living  plants  by  feeding  on, 
infecting,  parasitizing,  or  contaminating 
plants  or  plant  parts  or  by  vectoring 
agents  of  plant  diseases;  or 

•  Reduces  the  quality  or  marketability 
of  plant  products  such  as  stored  grain, 
stored  fruit,  or  lumber  by  feeding  on, 
infecting,  or  contaminating  the  plant 
products. 

In  establishing  these  proposed 
criteria,  we  have  attempted  to 
incorporate  a  degree  of  flexibility  that 
would  allow  us  to  take  into  account  the 
fact  that  some  organisms  only 
incidentally  feed  on,  develop  on,  or 
contaminate  plants,  plant  parts,  or  plant 
products  without  causing  an 
appreciable  degree  of  damage.  These 
proposed  criteria  would  place  an 
emphasis  on  organisms  that  present  an 
identifiable  risk.  if.  organisms  that  are 
capable  of  quantifiable  reductions  in  the 
vields,  vigor,  or  viability  of  living  plants 
or  the  quality  or  marketability  of  plant 
products. 

Proposed  paragraph  (a)(2)  would 
contain  the  criteria  that  would  be 
considered  in  determining  whether  an 
organism  presented  a  risk  of  indirectly 
injuring  or  causing  disease  or  daunage  in 
plants,  plant  parts,  (jr  plant  products. 
Under  this  paragraph,  we  would 
consider  the  risk  of  indirect  injur\\ 
disease,  or  damage  to  be  present  when 
an  organism  adversely  affects  another 
organism  that  was  beneficial  to  plants, 
and  those  adverse  effects  cause  losses  in 
sields  of  crops  or  forage  plants  or  a 
reduction  in  the  viability  or  vigor  of 
ornamental  or  native  plants.  As  with  the 
proposed  criteria  regarding  direct 
effects,  these  (  riteria  would  give  us  the 
flexibility  to  take  into  account  the  fact 
that  some  organisms  only  incidently 
attack  or  otherwise  harm  beneficial 
organisms  and  thus  may  present  little 
actual  risk. 

Because  the  organisms  that  can  be 
considered  to  provide  the  most  benefit 
tn  plants  are  those  organisms  that  either 
control  plant  pests  or  pollinate  plants, 
proposed  §  330.200(b)  indicates  the  two 


types  of  organisms  with  indirect  plant 
pest  effects  that  would  be  of  primary 
concern  are  organisms  that  are: 

•  Pathogens,  predators,  or  parasites 
(except  autoparasitoids)  of  important 
natural  enemies  of  plant  pests  or  weeds: 
or 

•  Pathogens,  predators,  or  parasites  of 
important  or  commercially  available 
pollinators  such  as  honeybees,  bumble 
bees,  and  alkali  bees. 

We  have  included  the  modifiers 
"important"  and  "commercially 
available"  with  regard  to  the  natural 
enemies  and  pollinators  that  might  be 
affected  by  a  regulated  organism  to 
avoid  lending  undue  weight  to  a 
regulated  organism's  effects  on  another 
organism  that  might  play  only  a  minor 
or  occasional  role  in  the  pollination  of 
plants  or  the  suppression  of  plant  pests 
or  weeds.  Our  determination  as  to  the 
"importance"  of  a  natural  enemy  or  a 
pollinator  would  be  based  on  our  review 
of  available  information  in  the  scientific 
literature  regarding  the  role  of  those 
organisms  in  suppressing  plant  pest  or 
weed  populations  or  in  the  pollination 
of  crops  and  native  plants.  Our 
determination  as  to  whether  pollinators 
are  "conimercially  available"  would 
take  into  account  factors  such  as  the 
inclusion  of  particular  species  in 
catalogs  or  their  use  by  commercial 
pollination  services.  We  acknowledge 
that  these  working  definitions  of 
"important"  and  "commercially 
available"  could  be  further  refined  to 
take  into  account  additional  factors  that 
would  increase  their  usefulness  and 
clarity;  therefore,  we  encourage  the 
submission  of  any  specific  comments 
regarding  these  terms. 

The  second  category  of  regulated 
organisms,  biological  control  organisms 
for  the  control  of  noxious  weeds,  would 
be  addressed  in  paragraph  (b)  of 
proposed  §  330.200.  Under  proposed 
§  330.200(b),  the  importation,  interstate 
movement,  and  release  into  the 
environment  of  any  biological  control 
organism  for  the  control  of  noxious 
weeds  would  be  subject  to  the 
restrictions  of  proposed  §§  330.201, 
330.202(a)  and  (b).  and  330.203(b).  Like 
plant  pests  with  the  direct  effects  on 
plants  described  above,  biological 
control  agents  of  weeds  are  capable  of 
reducing  the  vigor  or  viability  of  living 
plants;  however,  those  direct  effects  are 
actually  the  desired  outcome  when  the 
plant  in  question  is  a  noxious  weed. 
Therefore,  the  regulations  would 
provide  that  biological  control  agents  of 
weeds  may  be  eligible  for  release  into 
the  environment  under  the  regulations. 

The  third  category  of  regulated 
organisms,  imported  biological  control 
organisms  for  the  control  of  plant  pests 
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and  other  imported  organisms,  would  be 
addressed  in  paragraph  (c)  of  proposed 
§  330.200.  Under  proposed 
§  330.200(c)(1).  an  organism  that  was 
proposed  for  importation  into  the 
United  States  could  be  determined  to 
present  a  risk  of  disseminating  a  plant 
pest  when  it  was: 

•  A  field-collected  organism  that,  in 
natural  conditions,  is  associated  with 
plant  pests  and  there  is  reason  to  believe 
that  the  plant  pests  could  be  shipped 
with  the  field-collected  organisms;  or 

•  A  laboratory-reared  organism  that  is 
provided  with  plant  pests  as  host 
material  during  rearing  or  shipment;  or 

•  An  organism  that  will  be  shipped 
with  plant  material  or  soil;  or 

•  An  organism  that  has  not  been 
positivelv  identified. 

In  the  first  three  criteria  listed  above, 
the  plant  pest  risk  is  based  on  the  risk 
that  the  shipment  of  organisms  is 
contaminated  by  plant  pests,  either  on 
the  organism  itself  or  in  the  material 
included  in  the  shipment.  We  believe 
that  our  proposed  use  of  these  three 
criteria  in  the  regulations  is  consistent 
with  the  approach  APHIS  takes  to  the 
importation  of  other  articles,  such  as 
fruits  and  vegetables.  While  an  orange, 
for  example,  is  not  a  plant  pest,  the 
circumstances  surrounding  its 
production  or  shipment  (e.g..  the 
presence  of  plant  pests  in  the  growing 
area)  could  lead  APHIS  to  conclude  that 
certain  regulator^'  measures  would  be 
necessarv'  to  prevent  that  orange  from 
introducing  plant  pests  into  the  U'nited 
States.  We  would  use  the  proposed 
criteria  in  the  same  way  to  ensure  that 
the  importation  of  organisms  from 
another  countr\-  did  not  result  in  the 
introduction  of  plant  pests  into  the 
United  States.  The  final  criterion  listed 
above  would  be  included  due  to  the  fact 
that  we  would  be  unable  to  make  anv 
sort  of  a  determination  regarding  an 
organism's  plant  pest  status  in  the 
absence  of  a  positive  identification  of 
the  organism 

After  the  organism  had  been  imported 
into  the  United  States,  paragraph  (c:)(2) 
of  proposed  §  330.200  would  provide  for 
the  organism  to  be  moved  interstate 
without  any  further  restriction  under 
the  regulations  if.  while  being  held 
under  the  conditions  assigned  to  its 
importation,  the  organism  was 
positively  identified  (if  such 
identification  had  not  been  made  prior 
to  importation),  was  determined  to  not 
be  a  plant  pest  (i.e..  once  identified,  the 
organism  was  found  to  not  meet  any  of 
the  criteria  of  proposed  §  300.200(a)  or 
(b)).  and  was  separated  from  any 
associated  plant  pests,  plant  material, 
soil,  and  other  media.  Satisfying  these 
three  requirements  would  address  the 


contamination  and  identity  risk  fac  tors 
listed  in  proposed  §  330  200{c)n ),  thu.>- 
making  the  subsequent  ma\  ement  of  the 
organism  possible  without  the  risk  of 
plant  pest  dissemination 

It  should  be  noted  that  although  the 
Environmental  Protection  .^gencv  (EPA) 
has  exempted  certain  biological  control 
agents  from  the  requirements  of  its 
regulations  issued  under  the  authontv 
of  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA).  other 
biological  control  agents  (eukar\<iti( 
microorganisms,  procarvotic 
microorganisms,  and  viruses)  are  siill 
regulated  by  EPA  as  "substances    under 
FIFRA.  Such  substances,  unless 
otherwise  exempt,  would  therefore  need 
to  be  registered  under  FIFR,-\  prior  to 
their  sale  or  distribution  Moreover, 
where  residues  of  any  biological  control 
agents  remain  in  or  on  fo(jd  or  feed,  a 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  would  be 
necessarv'  under  section  408  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA)  before  such  food  could  legally 
be  moved  in  interstate  commerce. 
Therefore,  while  the  provisions  of 
proposed  §  330  200(c)l2)  mav  allow 
some  regulated  organisms  to  be  moved 
without  further  restriction  under 
APHIS'  regulations  after  satishing 
certain  requirements,  those  organisms 
may  still  be  subject  to  EPA's 
requirements  under  FIFR^A.  and  FFIX;.\ 

Movement  of  Regulated  Organisms 

As  described  in  the  followini: 
sections,  the  regulations  would  proxide 
for  three  ways  to  move  a  regulated 
organism: 

•  \\'ith  a  permit, 

•  Through  post-movement 
notification  if  a  compliance  agreement 
is  in  place;  and 

•  Without  a  permit  (and  uithout  need 
of  notification)  if  the  regulated  organism 
is  on  the  list  in  proposed  §  330  202(c)(1) 
of  negligible-risk,  indigenous  plant  pest 
spiv:ies  that  could  be  moved  interstate 
within  the  continental  United  States  if 
mo\'ed  from  populations  located  within 
the  continental  United  State> 

Each  of  these  three  optlon^  i>- 
explained  in  greater  detail  below.  In 
preparing  this  proposed  rule,  we  also 
considered  the  possibilitv  of  including  a 
fourth  movement  option  that  uould  l)e 
tailored  specifically  to  low-risk 
organisms,  i.e..  those  regulated 
organisms  whose  mr)vement  might  not 
require  the  level  of  o\ersight  and 
information  processing  that  permittini,; 
and  post-movement  notification  entail, 
hut  that  for  \arious  reasons — most 
notably  limiti'd  geographic 
distribution — would  not  qualif\  foi 


inclusion  on  the  "no  permit  required" 

list 

While  we  believe  that  it  might  be 
possible  to  address  the  movement  of 
these  low-risk  organisms  through  a  pre- 
movement  notification  process  that 
would  not  require  the  use  of  a 
compliance  agreement,  we  identified 
two  potential  complicating  factors  with 
such  an  approach  that  led  us  to  not 
include  pre-movement  notification  in 
this  proposed  nde. 

First,  it  appears  that  it  would  be 
necessary  to  assemble  a  list  of  organisms 
eligible  for  movement  through  pre- 
movement  notification,  and  we 
anticipate  that  it  would  be  a  time- 
consuming  process  to  obtain  consensus 
among  the  interested  parties  (e.g.,  public 
<ind  private  scientists.  State  and  Federal 
regulators,  etc.)  as  to  the  content  of  such 
a  list.  Further,  the  list  would  have  to 
take  into  account  the  current 
distributioivof  each  organism  and 
identifv'  the  areas  into  which  the 
organism  could  or  could  not  be  moved 
under  pre-movement  notification;  this 
too  would  take  some  time  to 
accomplish 

The  second  consideration  is 
determining  how  much  information 
should  be  required  of  the  person  making 
the  pre-nu)\  ement  notification.  For  a 
pre-movement  notification  process  to 
offer  benefits  to  its  users,  it  would  be 
necessary  for  us  to  pare  down  the 
number  of  data  elements  to  be 
liiiir-  -^  v'(i  ;ii  'hi'  notification  (as 

injtaii  d  t.   ttif  questions  contained  in 
.t  peniiit  application)  without 
diminishing  the  ability  of  a  reviewer  to 
adequately  consider  the  issues  raised  by 
the  proposed  movement.  We  believe 
that  the  resolution  of  the  issues 
surrounding  the  list  discussed  in  the 
previous  paragraph  would  go  far  toward 
allowing  us  to  construct  a  practical  and 
useful  pre-movement  notification 
process. 

While  these  two  factors  led  us  to  not 
pursue  the  idea  of  pre-movement 
notification  in  this  proposed  rule,  we 
have  not  abandoned  that  idea  or.  more 
generally,  the  idea  of  streamlining  the 
process  for  moving  low-risk  organisms. 
\\  itli  that  in  mind,  we  encourage 
ainone  with  an  interest  in  these  issues 
to  provide  comments  and  suggestions 
regarding  pre-movement  notification  or 
any  other  approaches  to  simplif\'ing  the 
process  for  moving  low-risk  regulated 
organisms. 

Requirements  for  the  Imporfali(m  of 
Regulated  Organisms  (<!!  330  201) 

Proposed  §  330.201  would  explain  the 
options  available  to  persons  who 
wished  to  import  a  regulated  organism 
into  the  United  States.  An  importation 
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could  be  accomplished  through 
notification  or  under  permit  when 
APHIS  determines  that  the  importation 
could  be  accomplished  in  a  manner  that 
would  prevent  the  dissemination  of 
plant  pests.  All  imported  organisms 
would  have  to  be  labeled  in  accordance 
with  §330.211.  which  is  discussed 
below. 

The  introductory  text  of  proposed 
§  330.201  would  also  address  the 
importation  of  preserved  or  dried 
biological  specimens  of  plant  pests. 
Such  specimens  could  be  imported 
without  restriction  under  the  proposed 
regulations,  but  would  be  subject  to 
inspection  upon  arrival  in  the  United 
States  to  confirm  the  nature  of  the 
material  and  its  freedom  from  risk  of 
plant  pest  dissemination  These 
proposed  provisions  are  the  same  as 
those  found  in  the  final  sentence  of 
§  330.200  in  the  existing  regulations, 
with  one  exception.  In  order  to  address 
the  potential  that  some  dried  specimens 
of  fungi  that  are  plant  pests  could  be  the 
source  of  viable  spores,  we  would 
specifv  that  a  specimen  would  have  to 
be  nonviable  Thus,  any  viable 
specimens  of  fungi  that  are  plant  pests 
would  be  subject  to  the  restrictions  of 
the  proposed  regulations 

Paragraph  (a)  of  proposed  §  330.201 
would  explain  that  if  a  person  has 
entered  into  a  compliance  agreement 
with  APHIS  and  the  State  where  the 
regulated  organisms  will  be  received, 
the  importation  of  regulated  organisms 
could  be  carried  out  under  the 
notification  provisions  of  proposed 
§  330,204.  The  rationale  for  our 
proposed  use  of  compliance  agreements 
and  notification,  as  well  as  the 
procedures  that  would  appl\  to  eac  h. 
are  explained  later  in  this  document  in 
the  discussion  of  proposed  §  330.204. 

Paragraph  (bj  of  proposed  §  330.201 
would  explain  that  persons  who  do  not 
wish  to  f'nter  into  a  complianre 
agreement  mav  apply  for  a  permit  for 
the  importation  of  a  regulated  organism 
in  accordance  with  proposed  ^  330  205. 
APHIS  would  use  the  informati(m 
provided  in  a  permit  application  to 
identifv  the  plant  pest  risks  associated 
with  the  regulated  organism  and  it.>. 
importation,  and  to  assign  an\ 
additional  conditions  that  APHIS 
dett-rmined  we rf  necessarv  to  mitigate 
anv  identified  risks.  Explanations  of  thf 
permit  application  and  permit 
conditions  can  be  found  later  in  this 
document  in  the  discussions  of 
§§330.20.5  and  330  208.  respectively. 


Requirements  for  the  Interstate 
Movement  of  Regulated  Organisms 

(§330.2021 

Proposed  §  330.202  would  explain  the 
options  available  to  persons  who 
wished  to  move  a  regulated  organism 
from  one  State  into  or  through  another 
State.  An  interstate  movement  could  be 
accomplished  through  notification  or 
under  permit  or.  under  certain  limited 
circumstances,  without  a  permit,  when 
APHIS  determines  that  the  interstate 
movement  could  be  accomplished  in  a 
manner  that  would  prevent  the 
dissemination  of  plant  pests  within  the 
United  States 

Paragraph  (aj  of  proposed  §  330.202 
would  explain  that  if  a  person  has 
entered  into  a  compliance  agreement 
with  APHIS  and  the  State  where  the 
regulated  organisms  will  be  received, 
the  interstate  movement  of  regulated 
organisms  could  be  carried  out  under 
the  notification  provisions  of  proposed 
§  330.204   As  noted  in  the  previous 
section  regarding  importation,  the 
rationale  for  our  proposed  use  of 
compliance  agreements  and  notification, 
as  well  as  the  procedures  that  would 
apply  to  each,  are  explained  later  in  this 
document  in  the  discussion  of  proposed 
§330.204 

Paragraph  (b)  of  proposed  §  330.202 
would  explain  that  persons  who  do  not 
wish  to  enter  into  a  compliance 
agreement  may  applv  for  a  permit  for 
the  interstate  movement  of  a  regulated 
organism  in  ac  c nrdance  with  proposed 
§  330.205.  As  would  be  the  case  with 
applications  for  a  permit  to  import 
regulated  organisms.  APHIS  would  use 
the  information  provided  in  an 
applicatuin  for  an  interstate  movement 
permit  to  identify  the  plant  pest  risks 
associated  with  \h^  regulated  organism 
and  its  movemf-nt  and  assign  any 
additional  conditions  that  APHIS 
determined  were  necessary  to  mitigate 
anv  identified  risks  Again,  explanations 
of  the  permit  dpplic;atioii  and  permit 
conditions  can  be  found  later  in  this 
document  in  the  discussions  of 
§§330.205  and  330  208.  respectively. 

Paragraph  (c.]{\]  of  proposed  §330.202 
would  contain  a  list  of  indigenous  plant 
pest  species  that  could  be  moved 
interstate  within  the  continental  United 
States  without  a  permit  if  thev  were 
m.ived  from  populations  located  within 
the  continental  United  States.  In 
assembling  the  list,  we  identified 
organisms  for  inclusion  based  on  their 
wide  distribution  and  low  plant  pest 
risk;  we  do.  however,  welcome  any 
comments  on  the  adequacy  of  these 
criteria,  whether  we  arxurafely  applied 
the  criteria  in  our  selection  of 
organisms,  and  whether  there  are 


additional  considerations  that  should  be 
taken  into  account.  The  organisms 
contained  in  the  list  are  indigenous 
bacteria,  insects,  and  viruses  that  are 
distributed  throughout  the  continental 
United  States  and  that  are  known  to 
commonly  accompany  plants  or  plant 
products  moved  in  interstate  commerce. 
The  proposed  list  of  organisms  is  set  out 
in  the  regulatory  text  at  the  end  of  this 
document  under  §  330.202, 
"Requirements  for  the  interstate 
movement  of  regulated  organisms." 
Given  the  wide  distribution  of  these 
organisms,  we  believe  that  their 
interstate  movement  within  the 
continental  United  States  is  not  likely  to 
result  in  additional  plant  pest  risks.  The 
proposed  list,  which  is  provided  for 
under  §  411(c)  of  the  Plant  Protection 
Act,  is  offered  as  a  means  of  simplifying 
the  movement  of  these  ubiquitous 
organisms:  we  do  not  consider  the  list 
to  be  comprehensive  and  fully 
acknowledge  that  there  may  be 
additional  organisms  that  could  be 
appropriately  included  on  the  list. 
Therefore,  we  welcome  any  comments 
on  the  composition  of  the  list  and  any 
suggestions  for  additions,  deletions,  or 
modifications  to  its  contents.  In  that 
vein,  we  have  included  provisions  in 
proposed  paragraph  (c)(2)  of  §  330.202 
for  a  person  to  petition  APHIS  for  the 
addition  of  species  to,  or  removal  of 
species  from,  the  list  of  organisms  that 
could  be  moved  within  the  continental 
United  States  without  a  permit.  The 
petitioner  would  have  to  send  APHIS 
detailed  information  regarding  the 
organism's  distribution  and  its 
biological,  economic,  and 
environmental  significance.  If  after 
reviewing  the  petition,  we  determined 
that  it  would  be  appropriate  to  allow  the 
suggested  organism  to  be  moved  within 
the  continental  United  States  without  a 
permit,  we  would  publish  a  proposed 
rule  in  the  Federal  Register  to  amend 
the  list.  Any  such  proposed  rule  would 
be  supported  by  analyses  documenting 
our  review  and  consideration  of  the 
plant  pest  risks  and  potential 
environmental  effects  associated  with 
the  organism  proposed  for  inclusion  on 
the  list. 

Just  as  §41 1(c)  of  the  Plant  Protection 
Act  provides  for  the  exceptions  to  the 
permit  requirements  for  plant  pests 
discussed  in  the  previous  paragraph, 
§412(g)(l)  of  that  act  provides  that  "liln 
the  case  of  biological  control  organisms, 
the  Secretarv'  may  publish,  by 
regulation,  a  list  of  organisms  whose 
movement  in  interstate  commerce  is  not 
prohibited  or  re.stricted.  Any  listing  may 
take  into  account  distinctions  between 
organisms  such  as  indigenous. 
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nonindigenous.  newly  introduced,  or 
commercially  raised."  APHIS,  with  the 
cooperation  of  the  other  USDA  agencies 
represented  on  the  Department's 
Biological  Control  Coordinating  Council 
(BCCC).  is  considering  what  options 
might  be  available  to  harther  streamline 
or  even  eliminate  the  regulatory 
requirements  that  would  apply  to  the 
movement  and  environmental  release  of 
certain  biological  control  agents.  We 
intend  to  consult  with  the  other 
members  of  the  BCCC  regarding  the 
criteria  that  might  be  used  to  identify 
the  specific  biological  control  agents 
that  could  be  considered  for  expedited 
approval  or  exemption  from  regulatory 
restrictions;  however,  we  would  also 
like  to  take  this  opportunity  to  solicit 
suggestions  from  interested  persons 
regarding  the  criteria  that  should  be 
considered  in  assembling  a  list  of 
biological  control  organisms  whose 
movement  in  interstate  commerce  is  not 
prohibited  or  restricted.  A  suggested 
starting  point  for  this  list  is  the 
identification  of  biological  control 
organisms  that  have  a  documented 
history  of  release  in  the  United  States 
and  no  known  negative  effects  on 
nontarget  organisms  and  the 
environment.  We  recognize,  though, 
that  additional  considerations  will 
likely  need  to  be  taken  into  account  in 
assembling  the  list,  so  we  encourage  the 
submission  of  comments  and 
suggestions  on  this  subject. 

Requirements  for  the  Release  Into  the 
Environment  of  Regulated  Organisms 
(§330.203) 

Although  the  Federal  Plant  Pest  Act 
specifically  addressed  only  the 
importation  and  interstate  movement  of 
plant  pests,  and  not  environmental 
release,  the  Plant  Protection  Act  (§403) 
includes  "to  release  into  the 
environment  "  in  its  definition  of  "move 
and  related  terms." 

Paiagraph  (a)  of  proposed  §  330.203 
would  address  the  environmental 
release  of  plant  pests.  In  most  cases,  the 
factors  that  would  lead  to  an  organism 
being  considered  a  plant  pest  also 
recommend  against  that  organism  being 
intentionally  released  into  the 
environment.  However,  proposed 
§  330.203(a)  would  recognize  that  there 
are  limited  circumstances  under  which 
a  plant  pest  might  be  released  into  the 
environment.  Specifically,  proposed 
§  330.203(a)(1)  would  provide  that  any 
of  the  plant  pests  listed  in  proposed 
§  330.202(c)(1)— j.e.,  those  ubiquitous, 
low-risk  organisms  that  could  be  moved 
interstate  without  a  permit  under  that 
proposed  paragraph — may  be  released 
into  the  environment  within  the 
continental  United  States  without  a 


permit  if  the  organism  was  collected 
from  a  population  located  within  the 
continental  United  States.  As  we  stated 
with  regard  to  the  interstate  movement 
of  those  listed  organisms,  we  believe 
that  the  wide  distribution  of  these 
organisms  throughout  the  continental 
United  States  makes  it  unlikely  that 
their  environmental  release  will  result 
in  any  appreciable  additional  plant  pest 
risks.  Again,  we  encourage  the 
submission  of  comments  regarding  the 
criteria  used  in  assembling  the  list  and 
the  composition  of  the  list  itself  The 
provisions  of  proposed  §  330  203(a)(  1 1 
regarding  the  release  of  plant  pests 
without  a  permit  would  appiv  only  tn 
those  organisms  listed  in  proposed 
§  330.202(c)(1). 

We  also  recognize  that  there  are 
circumstances  under  which  the  releas(> 
of  other  plant  pests  might  be  a  necessary 
element  of  a  testing  or  research  protocol 
On  example  of  such  a  situation  would 
be  the  release  of  plant  pests  into  a  test 
plot  as  challenge  organisms  for  a 
resistant  plant  variety  under 
development.  Therefore,  proposed 
§  330.203(a)(2)  would  provide  that  a 
plant  pest  not  listed  in  proposed 
§  330.202(c)(1)  may  be  released  intci  the 
environment  only  for  research  or  testing 
purposes  and  only  if  the  release  is 
authorized  by  an  APHIS  permit  and  is 
conducted  in  accordance  with  anv 
safeguards  assigned  as  a  condition  of  the 
permit. 

Paragraph  (b)(1)  of  proposed  §330  203 
would  begin  by  stating  that  an  agent  for 
the  biological  control  of  weeds  could  be 
released  into  the  environment  in  the 
United  States  only  if  the  release  is 
authorized  by  an  APHIS  permit  The 
introductory  text  of  proposed 
§  330.203(b)(1)  would  also  provide  that 
the  issuance  of  a  permit  would  be  based 
on  our  determination  that  the  host  range 
of  the  biological  control  agent  is  limited 
to  the  target  weed  or  an  acceptably 
narrow  range  of  closely  related  species 
and  upon  our  determination  that  the 
benefits  that  could  be  expected  to 
accrue  from  the  release  were  not 
outweighed  by  any  significant  negative 
environmental  or  ecological 
consequences  resulting  from  the  release 
Those  conclusions  would  be  based  on 
the  reviews  described  below  in  the 
discussion  of  proposed  §  330.203(b)(2) 
The  process  leading  up  to  the  issuance 
of  a  permit  would  ensure  that  .^PHIS.  in 
consultation  with  other  Federal  and 
State  officials  and  the  applicant,  had  the 
opportunity  to  review  the  plant  pest. 
environmental,  and  etxilogical 
considerations  associated  with  the 
proposed  release 

Paragraph  (h)(l)(i)  of  proposed 
§330.203  would  address  applications 


for  a  permit  to  releHse  a  biological 
(  ontrol  agent  of  weeds  that  is  not 
indigenous  to  thp  United  States  and  that 
htis  not  previously  been  released  under 
an  .\FHIS  permit.  Because  the  release  of 
such  organisms  would  not  have 
previously  been  reviewed  and  approved 
b\  .'VFHIS.  the  applicant  would  have  to 
address  aW  the  data  elements  contained 
m  proposed  *>§  330  ?05  and  330.206. 
which  are  explained  later  in  this 
document 

Paragraph  (b)(l)(ii)  of  proposed 
§  330  203  would  address  permits  for  the 
release  into  the  Rovironment  of 
regulated  organisms  that  are  native  to 
the  I  nited  States  or  that  have  been 
introduced  (i  e..  released  into  an 
ecosystem  where  it  did  not  exist 
proviouslvl  into  the  United  States  and 
havp  become  established  (i.e.,  have 
formed  self-perpetuating  populations  in 
the  ecosystem  into  which  they  were 
introduced)  APHIS'  National 
Fnvironmpnt,'il  Policy  Act  (NEPA) 
implementing  procedures  in  7  CFR  part 
372  provide  for  a  categorical  exclusion 
from  the  requirement  for  the  preparation 
of  an  environmental  assessment  or 
<'n\ironmentril  impact  statement  for  the 
permitting  of  the  release  into  a  State's 
environment  of  pure  cultures  of 
organisms  that  are  either  native  or 
established  introductions  Therefore, 
proposed  §  1.^0  203(b)(l)(ii)  would 
provide  that  an  applicant  for  a  release 
permit  would  not  have  to  address  the 
data  elements  in  propospd  §  330.206(h), 

Potential  environmental  impacts,"  if 
the  candidate  agent  was  native  to,  or 
established  in.  the  State  in  which  it 
would  be  releast'd,  and  would  further 
pro\  ide  that  the  cnvironmentdl 
assessment  required  by  proposed 
»*  330  203(b)(2)(iv)  would  not  have  to  be 
prepared   In  addition,  it  ma\  he  that  the 
native  or  established  status  of  tht' 
organism  wduld  preclude  the  need  for 
the  applicant  to  address  other  specific 
elements  contained  in  proposed 
*?  ^30  20h  and  would  allow  us  to  shorten 
or  waive  the  remaining  reviews  required 
under  proposed  §  330.203(b)(2). 
Proposed  §  330.203(b)(l)(ii)  would, 
then'fore.  recommend  that  an  applicant 
for  a  permit  for  the  environmental 
release  of  pure  cultures  of  regulated 
organisms  that  are  either  native  or 
established  introductions  should 
consult  with  ,\FHIS  prior  to  preparing 
a  permit  apphi  ation  This  consultation 
would  give  .\FHIS  and  the  applicant  an 
oppor1unit\  to  review  the  issues 
surrounding  the  proposed  release  and 
identih  those  aspects  of  the  permitting 
process  that  could  be  omitted. 

Paragraph  {b)( 2)  of  proposed  §330.203 
would  explain  the  reviews  that  would 
ha\  p  to  be  I  onducted  before  APHIS 
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would  issue  a  permit  for  the  release  into 
the  environment  of  an  agent  for  the 
biological  control  of  weeds. 

First,  APHIS  would  request  that  the 
interagency  Technical  Advisor\-  Group 
for  Biological  Control  Agents  of  Weeds 
(TAG)  review  the  proposed  release.  TAG 
is  an  independent,  voluntarv  committee 
that  was  first  formed  in  1957  to  provide 
advice  to  researchers.  In  its  current  role. 
TAG  members  review  petitions  for 
biological  control  of  weeds  and  provide 
an  exchange  of  views.  inff)rmation.  an(i 
advice  t^  researchers  and  those  in 
APHIS  responsible  for  issuing  permits 
for  importation,  testing,  and  field 
release  of  biological  control  agents  of 
weeds  TAG's  membership  currently 
includes  Federal  representatives  from 
five  USDA  agencies  (APHIS,  die 
Agricultural  Research  Service,  the 
Forest  Service,  the  Natural  Resources 
Conservation  Service,  and  the 
Cooperative  State  Research,  Education, 
and  Extension  Service),  five  agencies  of 
the  U.S.  Department  of  the  Interior  (the 
Bureau  of  Land  Management,  the 
Bureau  of  Reclamation,  the  U.S.  Fish 
and  Wildlife  Service,  the  National  Park 
Service,  and  the  US  Geological 
Survey),  the  U.S.  Environmental 
Protection  Agency,  and  the  U.S.  Army 
Corps  of  Engineers,  and  State  officials 
representing  the  National  Plant  Board 
and  the  Weed  Science  Society  of 
America.  The  TAG  review  considers  the 
safety  of  the  agent  being  considered,  the 
potential  risks  that  might  be  involved  in 
its  release,  and  the  long-term  ecological 
consequences  of  a  successful  release. 

Second,  APHIS  would  review  the 
plant  pest  risk  issues  raised  by  the 
proposed  release.  T.AG's  conclusions 
regarding  the  host  range  of  the 
candidate  agent  would  figure 
prominentlv  in  our  determination  of 
whether  or  not  the  organism  posed  a 
risk  of  appreciably  injuring  or  causing 
disease  or  damage  in  plants  other  than 
the  target  weed. 

Third.  APHIS  would  consult  with  the 
U.S.  Fish  and  Wildlife  Ser\ice  to 
consider  the  potential  effects  of  the 
candidate  biological  control  agent  on 
threatened  and  endanoered  species. 

Finally.  .\PHIS  would  prepare  an 
environmental  assessment  of  the 
proposed  release  as  required  by  NEP.-\ 
The  environmental  assessment  would 
allow  us  to  reach  a  finding  of  no 
significant  impact  or  would  lead  us  to 
conclude  that  it  was  necessary  to 
prepare  an  environmental  impact 
statement  or  to  deny  the  permit. 

In  paragraph  (b)(3)  of  proposed 
§  330.203,  we  would  encourage 
prospective  permit  applicants  to  contact 
the  Fish  and  Wildlife  Service  at  as  earlv 
a  stage  as  possible  i.e..  upon 


identification  of  the  target  weed  in  order 
to  identifv  possible  Endangered  Species 
Act  issues  that  might  need  to  be 
considered  with  regard  to  any  program 
for  the  control  of  the  target  weed. 
Similarly,  we  would  encourage 
prospective  applicants  to  contact  APHIS 
for  earlv  consultation  on  complying 
with  NEP.^.  Engaging  in  such  early 
consultation  prior  to  applying  for  a 
permit  would  help  the  applicant  and  the 
relevant  agencies  become  familiar  with 
the  environmental  and  endeuigered 
species  issues  surrounding  a  planned 
weed  control  program  and  would  help 
to  avoid  the  delays  that  could  occur  in 
the  event  that  unexpected  issues  arose 
during  the  permit  application  review 
process. 

Compliance  .Agreements  and 
Notification  for  Importation  and 
Interstate  Movement  (§  330.204) 

Proposed  §  330.204  would  address  the 
purpose  of,  and  procedure  for,  entering 
into  a  compliance  agreement,  along  with 
the  notification  process  that  may  be 
used  for  the  importation  and  interstate 
movement  of  regulated  organisms  by 
persons  who  are  operating  under  a 
compliance  agreement.  An  applicant 
could  expect  to  receive  a  permit  for 
importation  or  interstate  movement 
anywhere  from  15  to  60  days  after 
submitting  an  application.  Under  the 
proposed  notification  system,  a  person 
or  facility  operating  under  a  compliance 
agreement  would  simply  have  to  notify 
.\PHIS  within  3  days  after  receiving  a 
shipment  of  regulated  organisms.  By 
providing  a  mechanism  that  would 
allow  individuals  or  facilities  to  receive 
advance  approval  for  the  importation  or 
interstate  movement  of  specified  types 
of  regulated  organisms,  we  anticipate 
that  the  proposed  notification  process 
would  greatlv  facilitate  the  movement  of 
regulated  organisms.  Persons  who  only 
occasionallv  have  a  need  U)  request  a 
permit  for  the  importation  or  interstate 
movement  of  regulated  organisms  may 
find  that  the  permitting  process  would 
continue  to  meet  their  needs.  However, 
for  those  individuals  or  facilities  that 
regularly  receive  organisms  from  foreign 
sources  or  other  States,  the  time  savings 
that  could  he  realized  by  entering  into 
a  compliance  agreement  and  using  the 
notification  process  could  be 
substantial. 

Paragraph  (a)(l]  of  proposed  §330.204 
would  explain  the  considerations 
discussed  in  the  previous  paragraph, 
i.e.,  that  a  person  or  facility  that 
routinelv  receives  regulated  organisms 
under  permit  may  wish  to  enter  into  a 
compliance  agreement  in  order  to 
facilitate  the  importation  or  interstate 
movement  of  those  organisms.  The 


paragraph  would  explain  that 
compliance  agreements  would  be  signed 
by  the  applicant.  APHIS,  and  the  State 
into  which  the  organisms  would  be 
moved,  and  that  entering  into  a 
compliance  agreement  would  allow  the 
organisms  to  be  moved  unde*  the 
notification  process  described  in 
paragraph  (b)  of  proposed  §  330,204 
rather  than  under  permit. 

Paragraph  (a)(2)  of  proposed  §  330.204 
would  explain  that  a  compliance 
agreement  could  be  arranged  by 
contacting  a  local  office  of  APHIS  Plant 
Protection  and  Quarantine  (PPQ)  or  by 
contacting  PPQ's  central  offices  in 
Riverdale,  MD.  The  terms  of  the 
compliance  agreement  would  be 
prepared  with  the  participation  of  all 
parties  involved,  and  would  be  based  on 
the  plant  pest  risks  presented  by  the 
specific  types  of  regulated  organisms 
that  the  applicant  would  be  receiving, 
the  intended  use  of  those  organisms, 
and  any  safeguarding  issues  such  as  the 
degree  of  physical  and  operational 
security  needed  to  prevent  the  escape  or 
dissemination  of  the  regulated 
organisms.  The  compliance  agreement 
would  also  spell  out  the  specific 
requirements  for  the  notification  of 
APHIS  when  a  shipment  of  regulated 
organisms  was  received,  the  disposition 
of  host  material  and  other  media 
included  in  the  shipment,  the  handling 
of  regulated  organisms  while  in  the 
facility,  and  any  recordkeeping 
requirements.  Those  elements  are 
normally  addressed  through  the 
assigning  of  permit  conditions  under  the 
normal  permit  issuance  process,  but  no 
similar  opportunity  for  assigning 
conditions  is  practical  under  the 
notification  process,  so  it  would  be 
necessary  to  address  them  in  the 
compliance  agreement. 

Paragraph  (a)(3)  of  proposed  §  330.204 
would  provide  that  a  person  could 
terminate  a  compliance  agreement  at 
any  time  by  informing  APHIS,  in 
writing,  of  their  desire  to  do  so.  That 
paragraph  would  also  provide  that 
APHIS  could  cancel  a  compliance 
agreement  if  an  inspector  found  that  a 
person  had  failed  to  comply  with  the 
terms  of  the  compliance  agreement  or 
with  the  regulations.  A  cancellation 
could  be  issued  by  APHIS  either  orally 
or  in  writing,  with  an  oral  cancellation 
being  confirmed  in  writing  as  promptly 
as  circumstances  allowed.  The  written 
cancellation  or  confirmation  would 
document  the  reasons  for  the 
cancellation.  These  cancellation 
provisions  would  be  included  to  inform 
the  person  of  the  procedure  for 
terminating  a  compliance  agreement 
and  to  allow  APHIS  to  terminate  the 
agreement  when  it  is  determined  that  its 
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provisions,  which  would  have  been 
assigned  to  prevent  the  dissemination  of 
plant  pests,  were  not  being  observed. 
Paragraph  (b)  of  proposed  §  330.204 
would  explain  the  notification  process. 
Paragraph  {b)(l)  would  reiterate  who  is 
eligible  to  use  the  notification  process, 
i.e.,  persons  who  have  entered  into  a 
compliance  agreement  with  APHIS  and 
their  State,  and  paragraph  (b)(2)  would 
set  out  the  requirements  for  notification. 
Specifically.  APHIS  would  have  to  be 
notified  within  3  business  davs  after  the 
regulated  organisms  were  received  in 
the  facility,  either  by  mail,  fax,  or 
electronic  mail;  APHIS  would 
acknowledge  the  notification  within  3 
business  days  of  its  receipt.  The 
notification  to  APHIS  would  have  to 
include: 

•  The  recipient's  name,  organization, 
and  compliance  agreement  number. 

•  The  date  the  regulated  organisms 
were  received. 

•  The  scientific  name(s)  of  the 
regulated  organisms. 

•  The  life  stage(s)  of  the  regulated 
organisms. 

•  The  total  number  of  regulated 
organisms  received. 

•  The  origin  of  the  regulated 
organisms. 

This  information,  when  combined 
with  the  elements  recorded  in  the 
compliance  agreement,  would  provide 
APHIS  with  the  same  types  of  data 
concerning  the  regulated  organisms  and 
their  movement  as  are  provided  through 
the  standard  permitting  process 
provided  for  under  the  existing 
regulations  and  this  proposed  rule. 
While  we  believe  that  the  amount  of 
information  that  would  be  required  is 
appropriate  for  the  purposes  of  the 
proposed  notification  system,  we 
welcome  any  comments  regarding  the 
number  and  scope  of  the  proposed  data 
elements,  as  well  as  any  suggestions  for 
alternative  ways  of  implementing  the 
notification  process. 

Appl;dng  for  a  Permit  (§  330.205) 

Proposed  §  330.205  would  set  out  the 
information  that  would  have  to  be 
provided  by  a  person  seeking  a  permit 
for  the  importation,  interstate 
movement,  or  release  into  the 
environment  of  a  regulated  organism. 
The  section  would  begin  by  stating  that 
permit  applicants  must  reside  in  the 
United  States,  as  we  believe  that  a 
permittee  must  be  in  a  position  to 
directly  supervise  the  handling  and  use 
of  any  regulated  organisms  for  which  a 
permit  was  issued,  and  would  state  that 
the  applicant  must  supply  the 
information  called  for  in  paragraphs  (a) 
through  (w)  of  the  section.  The 
information  that  would  have  to  be 


provided  is  the  same  as  currently 
required  by  PPQ  Form  526.  which  is  the 
form  that  is  used  as  a  permit  appiicatinn 
under  the  existing  regulation.s  These 
requirements  are  set  out  in  the 
regulatory  te.\t  at  the  end  of  this 
document  under  §  330.205,  '.Applying 
for  a  permit."  The  information 
requested  on  the  PPQ  Form  526  pertain.s 
to  the  regulated  organism  for  which  a 
permit  is  being  sought,  its  origin  and 
destination,  its  intended  u.se.  the  facilit\ 
in  which  it  would  bf  held,  and  the  port 
or  ports  of  entr\'  through  which  tho 
regulated  organism  would  be  imported 
into  the  United  States,  A  footnote  to  the 
introductory  text  of  proposed  <^  .^30.205 
provides  the  address  to  which  the 
completed  application  must  be  sent  and 
provides  information  as  to  how  a  person 
may  obtain  a  PPQ  Form  526 

Additional  Application  Data  for 
Permits  for  the  Environmental  Relea.se 
of  Biological  Control  Agents  of  Weeds 
(§330.206) 

Proposed  §  330.206  would  list  the 
additional  information  (i  e..  in  addition 
to  the  information  listed  in  proposed 
§  330.205)  that  would  have  to  be 
addressed  by  an  applicant  seeking  a 
permit  for  the  release  into  the 
environment  of  an  agent  for  the 
biological  control  of  weeds  This 
additional  information  would  be 
necessary  for  APHIS  to  fully  evaluate 
the  plant  pest  risk  considerations 
associated  with  the  proposed  release 
and  would  aid  in  the  development  of 
the  documentation  needed  to  address 
the  enviromnental  and  endangered 
species  considerations  discussed  in 
proposed  §  330.203(b)(2).  Because,  as 
noted  in  that  section,  the  interagency 
Technical  Advisory  Group  for  Biological 
Control  Agents  of  Weeds  (TAG)  would 
review  the  proposed  release  and  its 
supporting  documentation  before 
APHIS  would  issue  its  final  approval  for 
the  release,  the  information  that  would 
have  to  be  provided  under  proposed 
§  330.206  is  the  same  as  the  information 
called  for  in  the  TAG's  "A  Suggested 
Format  for  Field  Release  Petitions. 
Although  the  TAG's  information 
requirements  for  release  petitions  are 
rather  lengthy,  we  believe  that 
reproducing  those  requirements  in  the 
regulations  would  in  the  end  save 
applicants  time  by  precluding  the  need 
to  prepare  two  sets  of  documentation, 
i.e.,  one  set  to  accompany  their  permit 
applications  submitted  under  the 
proposed  regulations  and  one  set  to 
satisfy'  the  needs  of  the  TAG  reviewers 
The  information  requested  in  the  TAG 
petition  includes  both  questions  related 
to  the  target  weed  (identity,  distribution. 
impacts,  etc.)  and  questions  regarding 


the  candidate  biological  control  agent 
(identity,  distribution,  biology,  host 
specificity,  etc:  I  This  two-fold  approach 
IS  consistent  with  !h>'  ,i(  proach 
rec.ommended  b\  liu;  iuud  and 
Agriculture  Organization  (FAO)  of  the 
United  Nations  (UN)  in  its  publication 
"Code  of  Conduct  for  the  Import  and 
Release  of  Exotic  Biological  Control 
Agents  ■  (Secretariat  of  the  International 
Plant  Protection  Convention,  FAO.  UN, 
Publication  No.  3,  Rome,  1996).  In 
addition  the  TAG  information 
requirements  contain  elements  that  will 
allow  ,\PHIS  to  consider  the  potential 
environmental  effects  of  the  proposed 
release  and  prepare  the  environmental 
assessment  documentation  required  by 
NIEPA.  The  consideration  of  potential 
environmental  effects  is  also  consistent 
\Mth  the  approach  recommended  in  the 
F.^O  code  of  conduct  The  information 
requirements  for  release  petitions  are  set 
out  in  the  regulatory'  text  at  the  end  of 
this  document  under  §330.206, 
"Additional  application  data  for  permits 
for  the  environmental  release  of 
hinlogical  control  apents  of  \s-peH<;  " 

.\PHIS  Review  of  Permit  .^pplie  ations; 
Denial  or  Cancellation  of  Permits 
(§330.207) 

Paragraph  (a)  of  propiised  *?  330.207 
would  address  the  inspertion  of  the 
premises  where  a  regulated  organism 
would  be  held  These  proposed 
provisions  are  essentially  the  same  as 
the  existing  regulations  in  <^  J30  202(b). 
the  difference  being  that  proposed 
§  330, 207(a)  would  include  a 
description  of  the  thrw  genera!  areas 
that  would  be  considered  when  APHIS 
inspected  a  facility.  The  i  urrenl 
regulations  provide  that  .^F1^1.S  nid\ 
inspect  the  facility  where  the  regulated 
organisms  would  be  rtn  ei\ed  and 
handled  to  (ietermine  whether  the 
facility  will  be  adequate  to  prevent  plant 
pest  dissemination  those  provisions 
would  also  be  part  of  proprised 
t)  330  207(a)   Because  different  regulated 
organisms  will  present  differing  degrees 
of  risk,  depending  on  factors  such  as 
their  escape  potential,  biology,  and  the 
availability  of  a  suitable  habiiat  in  the 
area  surrounding  the  facilitw  we  believe 
that  it  would  be  t  ounterproductive  to 
attempt  to  prepare  a  detailed  list  of 
prescriptive  nn^uirements  for  facilities 
i.e..  a  "one  size  fits  all"  design  standard 
in  the  context  of  the  [iroposed 
regulations  Rather  we  have  prepared  a 
brief  set  of  performanc  e  standards  that 
we  would  consider  to  the  degree  to 
which  they  were  appropriate  to  the 
plant  pest  risks  presented  b\  the 
particular  regulated  organism  for  which 
the  applicant  was  seeking  a  permit.  (We 
would,  however  in(  hide  a  footnote 
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regarding  the  availability  of  guidelines 
that  describe  suggested  physical  and 
operational  characteristics  for  facilities.) 
The  performance  standards  that  would 
be  included  in  §  330  207(a)  are: 

•  Does  the  facility  have  entry^'ays. 
windoi\s.  and  other  structures, 
including  water,  air,  and  waste  handling 
systems,  to  contain  the  regulated 
organisms  and  prevent  the  entry  of  other 
organisms  and  unauthorized  visitors^ 
This  standard  would  focus  on  whether 
the  physical  structure  and  features  of 
the  facility  were  sufficient  to  contain  the 
regulated  organism  and  prevent  other 
organisms  or  unauthorized  persons  from 
gaining  access  to  the  regulated 
organisms,  which  could  increase  the 
risk  of  plant  pest  dissemination. 

•  Does  the  facility  have  operational 
and  procedural  safeguards  m  place  to 
prevent  the  escape  of  the  regulated 
organisms  and  to  prevent  the  entn,'  ot 
other  organisms  and  unauthorized 
visitors?  This  standard  is  similar  to  the 
first,  although  in  this  case  the  focus 
would  be  on  the  non-physical  aspects 
that  contribute  to  the  biological  seruritv 
of  the  facility,  i  e.,  the  procedural  and 
operational  safeguards  that  are  in  place. 

•  Does  the  facility  have  a  means  of 
inactivating  or  sterilizing  regulated 
organisms  and  any  host  material. 
containers,  or  other  materia!''  As 
explained  below  in  the  discussion  of 
proposed  §  330.208(al.  the  standard 
conditions  that  apply  to  all  permits 
require  the  destruction  or  sterilization  of 
the  container  in  which  the  regulated 
organisms  were  shipped  and  any 
accompanying  material  following  the 
receipt  of  the  organisms,  as  well  as  the 
destruction  of  the  regulated  organisms 
themselves  upon  completion  of  their 
intended  use  or  the  expiration  of  the 
permit.  This  standard  would  ensure  that 
the  facility  had  the  mean'i  to  fulfill  those 
standard  permit  conditions 

Paragraph  (b)  of  proposed  <?  330.207 
would  address  the  denial  of  permit 
applications  The  paragraph  would 
provide  that  APHIS  will  deny  an 
application  for  a  permit  to  move  or 
release  a  regulated  organism  when  we 
determine  that  the  movement  or  release 
would  involve  a  danger  of  the 
dissemination  of  a  plant  pest.  These 
proposed  provisions  are  the  same  as 
those  contained  in  §  330  204(a)  of  the 
current  regulations,  which  state  that  the 
danger  of  plant  pest  dissemination 
could  be  deemed  to  exist  under  an\  one 
of  the  following  circumstance'^: 

•  Existing  safeguards  against  plant 
pest  dissemination  (eg,,  the  biosecurity 
offered  by  the  facility  in  which  the 
organisms  would  be  held)  are 
inadequate  and  no  adequate  safeguards 
can  be  arranged. 


•  The  destructive  potential  of  the 
regulated  organism  to  plants,  plant 
parts,  or  plant  products,  should  it 
escape  despite  the  proposed  safeguards, 
outweighs  the  probable  benefits  that 
could  be  derived  from  the  proposed 
movement  and  use  of  the  regulated 
organism  It  is  likely  that  a  permit 
would  be  denied  on  this  basis  in  only 

a  few  extraordinary  cases,  such  as  when 
a  particularlv  destructive  pest  was 
proposed  for  movement  into  an  area  that 
was  ideally  suited  to  sustaining 
populations  of  that  pest. 

•  When  the  applicant,  as  a  previous 
permittee,  failed  to  maintain  the 
safeguards  or  otherwise  observe  the 
conditions  prescribed  in  a  previous 
permit  and  has  failed  to  demonstrate  the 
abilitv  or  intent  to  observe  them  in  the 
future.  We  must  have  at  least  a 
reasonable  expectation  that  the 
permittee  can  and  will  observe  the 
conditions  of  the  permit;  otherwise,  the 
safeguards  offered  by  those  conditions 
would  be  rendered  ineffective. 

•  The  proposed  movement  of  the 
regulated  organism  is  adverse  to  the 
conduct  of  an  eradication,  suppression, 
c:ontrol,  iir  regulatory  program  of  APHIS. 
It  is  likely  that  this  basis  for  the  denial 
of  a  permit  would  not  be  invoked  in  the 
absence  of  circumstances  related  to 
either  of  the  first  two  bullets  above,  i.e., 
those  regarding  existing  safeguards  and 
the  destructive  potential  of  the 
organism. 

Paragraph  (c)  of  proposed  §  330.207 
would  address  the  cancellation  of 
permits  that  have  already  been  issued. 
The  paragraph  would  provide  that 
.APHIS  could  cancel  a  permit  if, 
following  its  issuance,  we  received 
information  of  circumstances  that 
would  have  led  us  to  deny  the 
application  for  that  permit,  i.e..  those 
circumstances  described  in  the  previous 
paragraph  The  paragraph  would  also 
provide  that  .\PHIS  could  cancel  a 
permit  if  the  permittee  failed  to 
maintain  the  safeguards  or  other 
conditions  specified  in  the  permit  or  in 
any  applicable  regulation.  These 
provisions  for  the  cancellation  of 
permits,  which  are  the  same  as  those 
found  in  §  330.204(b)  of  the  current 
regulations,  are  necessarv*  to  mitigate  the 
risk  of  plant  pest  dissemination  when 
.•\PHIS  determines  that  our  issuance  of 
the  permit  was  based  on  inaccurate  or 
invalid  information  or  that  the  permittee 
is  failing  to  observ'e  the  conditions  that 
h,i\  e  been  deemed  necessary  to  prevent 
the  dissemination  of  plant  pests. 

Permit  Conditions  (§  330.208) 

Proposed  fe)  330.208  would  explain  the 
standard  conditions  that  would  apply  to 
all  permits  and  provide  for  the  inclusion 


of  special  permit  conditions  when 
circumstances  warranted.  This  section 
would  also  address  permits  for  the 
movement  of  regulated  organisms 
through  the  United  States  (i.e..  transit 
permits)  and  the  length  of  time  for 
which  permits  may  be  valid. 

Specifically,  paragraph  (a)  of 
proposed  §  330.208  sets  forth  the 
standard  conditions  that  would  apply  to 
all  permits  that  are  issued,  and  would 
provide  that  the  permit  may  specify  a 
particular  port  of  entry  for  the  regulated 
organism.  These  conditions,  which  are 
the  same  as  those  that  now  apply  to 
permits  issued  under  the  current 
regulations,  would  be  included  in  the 
regulations  as  a  safeguarding  measure  to 
prevent  the  dissemination  of  plant  pests 
into  the  United  States  or  interstate.  The 
standard  conditions  that  would  apply  to 
all  permits  for  importation  and 
interstate  movement  call  for; 

•  The  sterilization  or  destruction  of 
the  shipping  container  and  all  packing 
material,  media,  substrate,  and  soil  after 
the  regulated  organisms  have  been 
removed  from  the  shipping  container. 
This  measure  would  ensure  that  the 
plant  pest  risks  posed  by  the  container 
aind  any  other  associated  material  is 
mitigated, 

•  The  regulated  organisms  to  be  kept 
within  the  laboratory  or  other 
designated  holding  area  of  the  receiving 
facility,  with  prior  approval  from  APHIS 
being  required  for  their  removal.  This 
would  ensure  that  the  regulated 
organisms  remain  in  the  facility  that 
was  approved  to  receive  them  or,  if 
necessary,  in  a  facility  with  comparable 
security.  This  measure  is  necessary 
because  the  security  offered  by  the 
receiving  facility  would  have  been  one 
of  the  factors  on  which  APHIS  based  its 
decision  to  issue  a  permit, 

•  Allowing  authorized  APHIS  and 
State  regulatory  officials  to  inspect, 
without  prior  notice  and  during 
reasonable  hours,  the  conditions  under 
which  the  regulated  organisms  are  kept. 
Such  inspections  by  APHIS  or  its  State 
cooperators  may  be  necessary  to  ensure 
that  the  regulated  organisms  are  being 
kept  under  the  conditions  deemed 
necessary  to  mitigate  the  risk  of  plant 
pest  dissemination. 

•  All  regulated  organisms  kept  under 
the  permit  to  be  destroyed  at  the 
completion  of  the  intended  use,  and  not 
later  than  the  expiration  date  of  the 
permit,  unless  an  e.xtension  is  granted 
by  APHIS  before  the  expiration  of  the 
permit.  This  measure  would  ensure  that 
any  plant  pest  risk  posed  by  the 
regulated  organisms  is  eliminated  upon 
the  completion  of  the  research  project  or 
other  activity  in  which  they  were  being 
used. 
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•  APHIS  to  be  informed  immediatelv, 
but  no  later  tliat  24  hours,  after  the 
escape  of  a  regulated  organism  being 
detected.  This  measure  reflects  basic 
biosecurity  considerations  and  would 
ensure  that  APHIS  had  the  opportunity 
to  take  appropriate  measures  in  a  timelv 
manner  in  response  to  the  unintentional 
release  or  escape  of  the  regulated 
organisms. 

•  Records  to  be  maintained  that 
identify'  the  organisms  being  held  in  the 
facility  under  the  permit,  the  person 
from  whom  they  were  received,  the  date 
the  regulated  organisms  were  received 
at  the  facility,  and  the  disposition  of  the 
organisms.  The  records  would  have  to 
be  maintained  for  a  period  of  1  vear 
following  the  final  disposition  of  the 
organisms.  During  normal  business 
hours,  an  APHIS  inspector  would  have 
to  be  allowed  to  inspect  and  copy  those 
records.  This  recordkeeping  measure 
would  be  necessary  to  ensure  that  the 
facility  operator  and.  if  necessary, 
APHIS,  could  track  and  account  for  the 
regulated  organisms  moved  into  the 
facility  from  another  State  or  country. 

Paragraph  (b)  of  proposed  §  330.208 
would  provide  that  supplemental 
conditions  may  be  included  on  the 
permit.  The  supplemental  conditions, 
which  would  be  specific  to  the  biologv 
of  the  organism,  the  types  of  activities 
involved  with  the  movement,  or  the 
specific  needs  of  a  facility,  would  be 
included  if  APHIS  determined  that  such 
additional  conditions  were  necessary  to 
mitigate  the  risk  of  plant  pest 
dissemination. 

Paragraph  (c)  of  proposed  §  330.208 
would  state  that  permits  for  the 
movement  of  organisms  through  the 
United  States  (i.e.,  permits  for 
organisms  that  would  transit  the  United 
States  while  moving  from  one  foreign 
country  to  another  foreign  countn)  will 
include  shipping  instructions  as  to 
routing,  labeling,  and  similar 
requirements.  Those  instructions,  which 
would  address  any  pest  risk 
considerations  associated  with  such  a 
movement,  would  be  included  on  the 
permit  as  supplemental  conditions. 

Paragraph  (d)  of  proposed  §  330.208 
would  state  that  the  length  of  a  permit's 
validity  will  be  indicated  on  the  permit, 
with  10  years  being  the  maximum 
length  of  lime  for  which  a  permit  could 
be  valid.  We  would  consider  the 
information  supplied  by  the  applicant — 
especially  the  information  supplied 
regarding  the  intended  use  of  the 
organisms — in  order  to  determine  the 
appropriate  length  of  time  for  which  a 
permit  would  be  valid.  Having  the 
flexibility  to  assign  differing  lengths  of 
validity  to  permits  would  allow  us  to 
take  into  account  the  differing  needs  of 


various  permit  applicants  and  their 
projects 

Appealing  the  Denial  or  Cancellation  of 
Permits  and  Compliance  .Agreements 
(§330.209) 

Proposed  §330.209  whulil  dt  s;  nb.' 
the  process  to  be  followed  wht'n 
appealing  the  denial  nr  cancellation  of 
permits  and  compiianc  e  agriH'menIs 
The  appeal  process  described  in 
proposed  §  330  209  is  the  same  as  the 
appeal  process  that  is  provided 
elsewhere  in  APHIS'  regulations  for 
other  programs.  The  current  regulations 
in  §  330.204(c)  provide  only  that  a 
person  may  submit  a  written  request  for 
reconsideration  and  provide  additional 
information  to  support  the  original 
application;  proposed  t?  330  2(J9  would 
provide  for  an  expanded  appeals 
process. 

Under  proposed  §  330.209,  a  person 
whose  permit  application  was  denied  '>r 
whose  permit  or  compliani  e  agreement 
was  canceled  would  be  promptly 
informed,  in  writing,  of  the  reasons  for 
the  denial  or  cancellation  The  person 
would  then  be  able  to  appeal  the  denial 
or  cancellation  by  writing  to  the 
Administrator  of  APHIS.  In  the  written 
appeal,  the  person  would  ha\e  the 
opportunity  to  provide  all  of  the  fat  t^ 
and  reasons  that  he  or  she  was  reiving 
upon  to  show  that  the  permit 
application  was  wrongfully  denied  or 
the  permit  or  compliance  agreement  was 
wrongfully  canceled.  The  Administrator 
would  respond  to  the  appeal  as 
promptly  as  circumstances  allowed 
either  granting  or  denying  the  appeal 
and  would  provide  an  explanation,  iii 
writing,  of  the  reasons  for  his  or  her 
decision.  If  there  was  a  conflict  as  to  an\ 
fact  that  had  a  material  bearing  on  the 
appeal,  the  person  appealing  the  denial 
or  withdrawal  would  be  entitled  to 
request  a  hearing  to  resolve  the  conflict 
During  that  hearing,  the  person  would 
have  tbe  opportunity  to  present 
information  supporting  the  issuance  or 
reinstatement  of  his  or  her  permit  or  the 
reinstatement  of  his  or  her  compliance 
agreement.  The  rules  of  practice  for  the 
hearing,  which  would  be  held  before  a 
hearing  officer,  would  be  adopted  by  the 
.Administrator, 

Packaging  of  Regulated  Organisms 
(§330.210) 

The  packaging  provisions  that  are 
found  in  *?§  330.210  and  330  210a  fif  the 
current  regulations  would  be  hxaled  in 
§  330.210  of  the  revised  subpart.  Like 
the  current  regulations,  proposed 
§  330.210  would  require  that  the 
regulated  organisms  be  packed  in  a 
container  or  combination  of  containers 
that  will  prevent  the  escape  of  the 


organism   and  fhal  the  outer  container 
be  clearly  inaiked  to  indicate  its 
(  ontents  Proposed  §  330.210  would  also 
restate  the  provisions  of  current 
<it;  .^30  210  and  330.210a  regarding  the 
use  of  approved  packing  materials  and 
the  need  to  obtain  advance  APHIS 
approval  for  the  inclusion  of  host 
material,  soil,  etc.,  in  a  package  of 
regulated  organisms  This  advance 
approval  continues  to  be  necessary  to 
ensure  that  APHIS  has  an  opportunity  to 
consider  any  risks  that  might  be 
presented  by  the  inclusion  of  such 
material  in  a  package  of  regulated 
organisms. 

Labeling  of  Regulated  Organisms 
(§330.211) 

The  labeling  provisions  that  are  found 
in  §  330.21 1  of  the  current  regulations 
would  be  located  in  §  330.21 1  of  the 
revised  subpart.  The  provisions  of 
proposed  §  330.211  would  be  the  same 
as  the  existing  regulations  with  one 
exception,  i.e..  we  would  no  longer 
issue  labels  for  the  interstate  movement 
of  organisms.  The  purpose  of  placing 
the  APHIS-issued  labels  on  packages  is 
to  clearly  indit  ;i1e  that  APHIS  has 
issued  a  permit  i>r  otherwise  approved 
the  movenieiit    f  the  organisms  into  the 
United  States  thus  preventing  delays  in 
the  clearance  of  the  organisms  by  APHIS 
or  L  .S.  Cu^i'im-;  Service  inspectors. 
Because  p^i  K.iL'  s  of  organisms  being 
shipped  interstate  are  not  subject  to  the 
same  APHIS  and  Customs  Service 
inspection  as  packages  arriving  in  the 
United  States  from  outside  the  country. 
we  do  not  believe  that  it  is  necessary  to 
require  their  labeling. 

Exportation  of  Organisms  From  the 
United  States  (§  330.212) 

Proposed  §  330  212  would  contain 
informati   n  Hoarding  the  exportation  of 
organisms  from  the  United  States. 
.Mthough  the  current  regulations  in 
t;  ^^^)  2()l(h)  require  a  permit  for  the 
interstate  movement  of  plant  pests  for 
export,  we  do  not  believe  that  it  is 
necessary  to  include  that  requirement  in 
the  revised  regulations.  When  we  have 
issued  sui  h  permits  under  the  current 
regulations,  the  only  condition  of  the 
permit  has  been  that  the  organisms  must 
be  secureU  packaged  in  order  to  prevent 
their  escape  during  inovpmenf  to  the 
port  of  export.  We  do  not  believe  that 
a  permit  is  necessary  if  it  simply 
requires  secure  packaging:  that 
information  could  be  conveyed  in  the 
regulations,  so  we  are  proposing  to 
include  it  in  §330.212.  Specifically. 
§  330  212  would  require  that  anyone 
shipping  regulated  organisms  to  places 
outside  the  United  States  must  ensure 
that  the  organisms  are  packaged  in 
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accordance  with  §330.210,  "Packaging 
and  labeling  of  regulated  organisms 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  E.xecutive  Order 
12866  and,  therefore,  has  been  reviewed 
bv  the  Office  of  Management  and 
Budget. 

This  proposed  rule  would  revise  the 
regulations  regarding  the  movement  of 
plant  pests  by  adding  risk-based  criteria 
for  determining  the  plant  pest  status  of 
organisms,  establishing  a  notification 
process  that  could  be  used  as  an 
alternative  to  the  current  permitting 
system,  providing  for  the  environmental 
release  of  organisms  for  the  biologir  al 
control  of  weeds,  and  updating  the  text 
of  the  subpart  These  proposed  changes 
are  intended  to  clarif\-  the  factors  that 
would  be  considered  when  assessing  the 
plant  pest  risks  associated  with  certain 
organisms,  facilitate  the  importation  and 
interstate  movement  of  regulated 
organisms,  and  address  gaps  in  the 
current  regulations 

This  proposed  rule  would  be 
beneficial  from  an  efficiency  standpoint 
primarily  because  it  would  allow 
individuals  and  entities  to  expedite  the 
movement  of  regulated  organisms. 
Under  the  proposed  notification 
process,  persons  would  be  allowed — 
once  they  entered  into  a  compliance 
agreement — to  move  regulated 
organisms  without  prior  approval  from 
APHIS.  Currently,  those  persons  can 
move  regulated  organisms  of  a  different 
species  only  after  applying  for  and 
obtaining  a  permit  from  APHIS,  a 
process  that  generally  takes  about  30 
days.  An  expedited  process  for  moving 
regulated  organisms  could  prove 
especially  beneficial  to  th(jse  in  the 
scientific  and  research  communities. 
whose  work  could  be  aided  or 
accelerated  by  the  elimination  of  the 
time  spent  waiting  for  the  issuance  of  a 
permit.  Furthermore,  as  discussed 
below,  the  switch  from  the  current 
permitting  system  to  the  proposed 
notification  process  could  be 
accomplished  with  little  or  no 
additional  burden  on  any  of  the  affected 
parties,  i.e..  the  individuals  and  entities 
who  move  regulated  organisms.  APHIS. 
and  State  agricultural  agencies. 

For  the  average  affet.ted  entity,  i  e..  a 
reseeurh  facility  that  applies  for  20 
permits  and  receives  100  shipments  per 
year,  the  proposed  notification  process 
would  pose  about  the  same  burden  as 
the  current  permitting  process.  We 
estimate  that  it  would  take  the  average 
entity  about  1 7  hours  per  year  to 


perform  the  administrative  tasks  needed 
to  comply  with  the  proposed 
notification  proc.ess.  assuming  one 
compliance  agreement  covers  all  100 
shipments.  The  17  hours  is  comprised 
of  the  time  spent  preparing  the 
compliance  agreement  itself,  as  well  as 
the  time  spent  notif\ing  APHIS  (jf  each 
shipment  and  the  time  spent  preparing 
labels  for  each  shipment.  By 
comparison,  we  estimate  that  it  would 
take  the  same  entity  about  18  hours  per 
vear  to  comply  with  the  current 
permitting  process.  The  18  hours  is 
comprised  of  the  time  spent  preparing 
the  20  permit  applications  (PPQ  Form 
526).  as  well  as  the  time  spent  preparing 
an  annual  summary'  report  of  shipments 
received.  (I'nder  the  <  urrent  permitting 
svstem,  APHIS,  not  the  regulated  entity, 
prepares  the  shipping  labels.)  The 
inspection  and  documentation 
requirements  would  be  the  same  under 
the  current  process  and  the  proposed 
notification  process.  Persons  who  move 
regulated  organisms  are  not  charged  a 
fee  for  obtaining  a  permit,  and  they 
would  not  be  charged  a  fee  for  entering 
into  a  compliance  agreement. 

Currentlv.  there  are  about  50  facilities 
in  the  I'mtcd  States  that  import 
regulated  organisms  or  move  regulated 
organisms  interstate.  Of  that  total,  we 
estimate  that  about  35  facilities,  or  70 
percent,  would  choose  to  switch  to  the 
proposed  notification  process.  The 
number  of  organisms  moved  by  the 
remaining  15  facilities  does  not  appear 
to  be  suffi(  lentlv  high  to  warrant  their 
interest  in  the  proposed  notification 
system.  We  estimate  about  35 
compliance  agreements.  3.500  shipment 
notification.s.  and  700  fewer  permit 
applications  per  vear  if  the  proposed 
rule  IS  adopted  Permit  applications 
would  decline  from  1 .000  per  year  to 
300  per  year. 

We  do  not  believe  that  an  entity's 
decision  to  switch  from  the  current 
permitting  svstem  tr)  the  proposed 
notification  process  would  have  a 
significant  impact  on  APHIS  and  the 
State  agricultural  agencies.  For  the 
average  entit\  with  one  compliance 
agreement  (  overing  100  shipments,  we 
estimate  that  it  would  take  APHIS  and 
the  affected  State  agency  about  18  hours 
and  4  hours,  respcnitivelv.  per  year  to 
perform  the  administrative  tasks  needed 
to  complete  the  compliance  agreement 
and  to  process  the  subsequent 
nfitificaticms  of  individual  shipments. 
By  comparison,  wp  estimate  that  it 
would  take  APHIS  and  the  State  agency 
about  18  hours  and  3  hours, 
respectivelv.  per  year  to  perform  their 
tasks  untlcr  the  current  permitting 
process. 


This  proposed  rule  would  add 
provisions  for  the  issuance  of  permits 
for  the  release  into  the  environment  of 
biological  control  agents  of  weeds.  We 
do  not  expect  that  the  addition  of  this 
permit  category  would  have  much  of  an 
impact,  as  the  interagency  Technical 
Advison.'  Group  has  reviewed 
environmental  release  petitions  for 
several  years.  The  proposed  provisions 
would  simply  serve  to  standardize  the 
process  in  that  regard. 

Also,  this  proposed  rule  would  revise 
the  regulations  by  adding  risk-based 
criteria  for  determining  the  plant  pest 
status  of  organisms.  This  revision 
should  have  no  cost  or  workload 
impact,  since  it  merely  serves  to 
formalize  what  is  already  being  done  in 
practice. 

The  Regulator}'  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  proposed 
regulatorv'  changes  on  small  entities 
(e.g..  businesses,  organizations,  and 
governmental  jurisdictions).  The  entities 
most  likely  to  be  affected  by  this 
proposed  rule  are  research  facilities  that 
import  and  move  regulated  organisms 
interstate.  These  entities  would  likely 
benefit  from  the  proposed  notification 
system,  as  it  would  allow  them  to 
expedite  the  movement  of  regulated 
organisms.  By  using  the  proposed 
notification  process,  affected  facilities 
would  be  able  to  move  regulated 
organisms  generally  about  30  days 
sooner  than  they  would  under  the 
current  permitting  process. 
Furthermore,  the  switch  from  the 
current  permitting  system  to  the 
proposed  notification  process  could  be 
accomplished  with  no  additional 
burden  on  the  affected  facilities. 

However,  this  proposed  rule  is  not 
expected  to  affect  a  substantial  number 
of  entities,  large  or  small.  We  estimate 
that  only  about  35  research  facilities 
would  choose  to  switch  to  the  proposed 
notification  process.  The  economic 
impact  of  the  proposal  is  unknown, 
primcirily  because  the  impact  of  the 
expedited  movement  process  on 
affected  facilities  is  difficult  to  quantif\' 
in  dollar  terms. 

The  decision  by  research  facilities  to 
use  the  proposed  notification  process 
should  not  have  a  significant  impact  on 
APHIS  and  the  State  agencies,  either  in 
terms  of  increasing  their  current  costs  or 
adding  to  their  current  workload.  APHIS 
and  the  State  agencies  could  not  be 
considered  "small  entities." 

Under  the  U.S.  Small  Business 
Administration's  (SBA)  standards,  firms 
primarily  engaged  in  commercial 
physical  and  biological  research  (SIC 
8731)  are  considered  to  be  small  if  they 
have  500  or  fewer  employees.  Even 
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though  employment  data  is  not 
available  for  each  of  the  individuals  and 
other  entities  that  may  be  affected  by 
this  proposed  rule,  it  is  reasonable  to 
assume  that  most  are  small  by  SBA 
standards.  SBA  data  for  1993  shows  that 
of  the  3.783  U.S.  firms  in  SIC  8731.  92 
percent  had  fewer  than  100  employees. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  mav 
file  suit  in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  is  not 
necessary'  for  these  proposed 
regulations.  The  proposed  regulations 
are  procedural  in  nature  and  would  not 
irrevocably  commit  the  Agency  to  anv 
decision  concerning  the  movement  or 
environmental  release  of  any  organisms. 
When  considering  an  application  for  a 
permit  to  release  an  organism  into  the 
environment  under  the  proposed 
regulations,  an  environmental 
assessment  or  environmental  impact 
statement  would  be  prepared  as  part  of 
APHIS'  decisionmaking  process. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  95-095-2.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  95-^95-2.  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USD  A, 
room  404-W.  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 


effect  if  OMB  receives  it  within  30  davs 
of  publication  of  this  proposed  rulp 

Under  our  current  regulations,  any 
person  who  wishes  to  import,  move 
interstate,  or  release  into  the 
environment  an  organism  subject  to 
APHIS'  jurisdiction  under  the  Plant 
Protection  Act  must  apply  for,  and  be 
issued,  a  permit  authorizing  such  a 
movement  or  release.  In  this  document, 
we  are  proposing  to  amend  our 
regulations  to  allow  those  persons  the 
alternative  of  entering  into  compliance 
agreements  with  APHIS  and  the  State 
into  which  regulated  organisms  would 
be  moved  in  order  to  be  eligible  to  usp 
a  notification  procedure  m  lieu  of  a 
permit  to  more  easily  effect  thf 
movement  of  regulated  organisms  We 
are  also  proposing  to  provide  specifir 
provisions  for  the  issuance  of  permits 
for  the  release  into  the  environment  of 
agents  for  the  biological  control  of 
weeds. 

These  proposed  amendments  would 
require  the  use  of  several  information 
collection  procedures,  including  permit 
applications,  compliance  agreements, 
notification,  and  environmental  release 
petitions.  We  are  asking  OMB  to 
approve  our  use  of  these  information 
collections  in  connection  with  our 
efforts  to  ensure  that  the  risks  associated 
with  the  importation,  interstate 
movement,  and  release  into  the 
environment  of  regulated  organisms 
could  be  adequately  reviewed  and 
addressed. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agencv  s 
functions,  including  whether  the 
information  will  have  practical  utilitv 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assurnptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  u.se  of 
appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  eg  .  permitting 
electronic  submission  of  responses) 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.33769  hours 
per  response. 


Rpspnndents  Person^  wishing  to 
import  regulated  organisni'-  iiit     th" 
United  States,  move  reguldtoa 
organisms  interstate,  or  release  agents 
for  the  biological  control  of  weeds  into 
the  environment 

Estimatfd  annual  numlterof 
rpspnndents  2,500 

Estimated  annual  number  of 
responses  per  respondent  2  478 

Estimated  annual  number  of 
responses:  6.195 

Estimated  total  annual  burden  on 
respondents  2,0«i2  hours.  (Due  to 
averaging,  the  total  annual  buni-'n  hours 
mav  not  equal  the  produi  t  <<\  the  annual 
number  of  res[)niise,v  niultiphed  bv  the 
reporting  burden  [xt  revjumse.) 

( lopies  of  thi^  inforrii.ituin  collection 
can  be  nbiained  h\  <  alhiiu  Mrs  Celeste 
.Sickles,  .^PHIS  infiiriji.i'iiiu  (collection 
Coordinator,  .ii    Hi]    ~  ^A   ~477. 

List  of  Subjects  in  7  CFR  Part  330 

Customs  duties  and  inspection. 

imports.  Plant  diseases  and  pests. 
Quarantine  Reporting  and 
recordkeeping  rei]iiirements. 
Transportation 

Accordingh'  we  propose  to  amend  7 
CFR  pan  .IK)  as  folluvvs: 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

1  The  authoritv  citation  for  part  330 
v\ould  continue  to  read  as  follows; 

.\ulhority:  7  I'  S  C  450.  2260.  7711.  7712, 

--14    --1H.  7731,  7734,  7751,  and  7754;  19 
r  .s  t;   H06:  21  U.S.C.  111.  114a.  136. and 
1.16a:  31  l.S.C.  9701;  42  U.S.C  4331  and 
4332;  7  CFR  2  22.  2  80,  and  371  3 

2.  The  title  of  part  330  would  be 
amended  bv  removing  the  words 
'PL\NT  PEST.S:    and  adding  the  word 
ORGANISMS;    in  their  pia(e 

3  In  Subpart — Cieneral  Prn\  i-inns, 
^  330  KX)  would  be  revised  to  read  as 
follows: 

§330.100    Definitions 

The  following  definition';  ^^''P^y  ^OT 
the  purposes  of  this  part. 

Administrative  instructions. 
Published  do(  unient^  relating  to  the 
enforcement  of  the  regulations  in  this 
part,  issued  under  authoritv  of  such 
regulations  bv  the  Administrator. 

Administrator  The  Administrator  of 
the  ,'\nimal  and  Plant  Health  Inspection 
Ser\ice.  IS  Department  of  .Agriculture. 
or  any  emplovpe  of  the  U.S.  Department 
of  Agriculture  deleg.ited  to  act  in  his  or 
her  stead 

APHIS  The  Aninial  an(i  Plant  Health 
Inspection  Service.  L  .S.  Department  of 
.■\gru  ulfure. 
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Article.  Any  material  or  tangible 
object  that  could  harbor  plant  pests  or 
ncxious  weeds 

Biological  control  organism.  .\ny 
enemy,  antagonist,  or  competitor  used 
to  control  a  plant  pest  or  noxious  weed. 

Continental  United  States  The 
contiguous  48  States,  Alaska,  and  the 
District  of  Columbia. 

Customs  The  U.S.  Customs  Ser\-ice  of 
the  US,  Treasur\-  Department,  or,  with 
reference  to  Guam,  the  Customs  office  of 
the  Government  oi  Guam. 

Department  The  U.S.  Department  of 
Agriculture 

Deputy  Administrator  The  Deputy 
Administrator  of  the  Plant  Protection  . 
and  Quarantine  Programs  or  any 
employee  of  the  Plant  Protection  and 
Quarantine  Programs  delegated  to  act  in 
his  or  her  stead. 

Earth  The  softer  matter  composing 
part  of  the  surface  of  the  globe,  in 
distinction  from  the  firm  rock,  and 
including  the  soil  and  subsoil,  as  well 
as  finely  divided  rock  and  other  soil 
formation  materials  down  to  the  rock 
layer. 

Enter  (entry).  To  move  into,  or  the  act 
of  movement  into,  the  commerce  of  the 
United  States. 

Export  (exportation!  To  move  from, 
or  the  act  of  movement  from,  the  United 
States  to  any  place  outside  the  United 
States. 

Garbage  That  material  designated  as 
"garbage"  in  ^330. 400(b). 

Import  (importation].  To  move  into,  or 
the  act  of  movement  into,  the  territorial 
limits  of  the  United  States. 

Inspector  A  properly  identified 
employee  of  the  U.S.  Department  of 
Agriculture  or  other  person  authorized 
by  the  Department  to  enforce  the 
provisions  of  the  Plant  Protection  Act 
and  related  legislation,  quarantines,  and 
regulations. 

Interstate  From  one  State  into  or 
through  any  other  State;  or  within  the 
District  of  Columbia.  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States 

Means  of  conveyance  Any  personal 
property  used  for  or  intended  for  use  for 
the  movement  of  any  other  personal 
property. 

Move  (moved  and  movement!  To 
carry,  enter,  import,  mail,  ship,  or 
transport;  to  aid,  abet,  cause,  or  induce 
the  carrying,  entering,  importing, 
mailing,  shipping,  or  transporting,  to 
offer  to  carry,  enter,  import,  mail,  ship, 
or  transport;  to  receive  to  carry,  enter, 
import,  mail,  ship,  or  transport;  to 
release  into  the  environment;  or  to  allow 
any  of  those  activities 

Noxious  weed  Any  plant  or  plant 
product  that  can  directly  or  indirectly 


injure  or  cause  damage  to  crops 
(including  nurser\-  stock  or  plant 
products),  livestock,  poultry,  or  other 
interests  of  agriculture,  irrigation, 
navigation,  the  natural  resources  of  the 
United  States,  the  public  health,  or  the 
environment. 

Owner  The  owner,  or  his  agent 
(including  a  carrier),  having  responsible 
custodv  of  a  plant  pest,  means  of 
conveyance,  product  or  article  subject  to 
the  regulations  in  this  part 
Pennit.  A  written  or  oral 
authorization,  including  by  electronic 
methods  bv  the  ,^dministrator  to  move 
plants,  plant  products,  biological 
control  organisms,  plant  pests,  noxious 
weeds,  or  articles  under  conditions 
prescribed  by  the  Administrator. 

Person  Anv  individual,  partnership, 
corporation,  association,  joint  venture, 
or  other  legal  entity. 

Plant  Any  plant  (including  any  plant 
part)  for  or  capable  of  propagation, 
including  a  tree,  a  tissue  culture,  a 
plantlet  culture,  pollen,  a  shrub,  a  vine, 
a  cutting,  a  graft,  a  scion,  a  bud,  a  bulb, 
a  root,  and  a  seed 

Plant  pest  Any  living  stage  of  any  of 
the  following  that  can  directly  or 
indirectly  injure,  cause  damage  to,  or 
cause  disease  in  any  plant  or  plant 
product  A  protozoan,  nonhuman 
animal,  parasitic  plant,  bacterium, 
fungus,  virus  or  viroid,  infectious  agent 
or  other  pathogen,  or  any  article  similar 
to  or  allied  with  any  of  those  articles. 
(For  the  purposes  of  the  regulations  in 
§§  330  200  through  330.212  of  this  part, 
■plant  pest"  does  not  include  any 
organism  that  has  been  genetically 
engineered  as  defined  in  §  340.1  of  this 
chapter.) 

Plant  product  Any  flower,  fruit, 
vegetable,  root,  bulb,  seed,  or  other 
plant  part  that  is  not  included  in  the 
definitKjn  of  plant;  or  any  manufactured 
or  processed  plant  or  plant  part 

Plant  Protection  Act.  Title  IV  of 
Public  Law  106-224,  114  Stat.  438,  7 
U.S.C.  7701-7772,  which  was  enacted 
fune  20,  2000 

Plant  Protection  and  Quarantine 
Programs.  The  Plant  Protection  and 
Quarantine  Programs  of  the  Animal  and 
Plant  Inspection  Health  Service. 

Regulated  garbage  That  material 
designated  as    regulated  garbage"  in 
§  330.400(c)  and  §  330  400(d). 

Shelf-stable  The  condition  achieved 
in  a  product,  by  application  of  heat, 
alone  or  in  combination  with  other 
ingredients  and/or  other  treatments,  of 
being  rendered  free  of  microorganisms 
capable  of  growing  in  the  product  at 
nonrefrigerated  conditions  (over  50°  F. 
or  10"  C.) 

Soil  The  loose  surface  material  of  the 
earth  in  which  plants  grow,  in  most 


cases  consisting  of  disintegrated  rock 
with  an  admixture  of  organic  material 
and  soluble  salts. 

State.  Any  of  the  several  States  of  the 
United  States,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the  Virgin 
Islands  of  the  United  States,  or  any 
other  territory  or  possession  of  the 
United  States, 

Through  the  United  States.  From  and 
to  places  outside  the  United  States. 

United  States.  All  of  the  States. 

4.  Subpart — Movement  of  Plant  Pests, 
§§  330,200  through  330.212,  including 
the  title  of  the  subpart,  would  be  revised 
to  read  as  follows: 

Subpart  Movement  and  Release  of 
Organisms  Under  the  Plant  Protection  Act 

Sec. 

:?30,200     What  organisms  are  regulated 
under  this  subpart? 

330.201  Requirements  for  the  importation 
of  regulated  organisms. 

330.202  Requirements  for  the  interstate 
movement  of  regulated  organisms. 

3:^0.203     Requirements  for  the  release  into 
the  environment  of  regulated  organisms. 

330  204     Compliance  agreements  and 
notification  for  importation  and 
interstate  movement 

330.205  Applying  for  a  permit. 

330.206  Additional  application  data  for 
permits  for  the  environmental  release  of 
biological  control  organisms  for  the 
control  of  noxious  weeds. 

330.207  APHIS  review  of  permit 
applications;  denial  or  cancellation  of 
permits. 

330.208  Permit  conditions 

330.209  Appealing  the  denial  or 
cancellation  of  permits  and  compliance 
agreements. 

330.210  Packaging  of  regulated  organisms. 

330.211  Labeling  of  regulated  organisms. 

330.212  Exportation  of  organisms  from  the 
United  States. 

§  330.200    What  organisms  are  regulated 
under  this  subpart? 

(a)  Plant  pests.  The  importation, 
interstate  movement,  and  release  into 
the  environment  of  any  plant  pest  will 
be  subject  to  the  restrictions  of 
§§  330.201,  330.202,  and  330.203(a). 
The  following  factors  will  be  considered 
when  assessing  the  plant  pest  status  of 
an  organism: 

(1)  Direct  effects.  An  organism 
directly  injures  or  causes  disease  or 
damage  in  plants,  plant  parts,  or  plant 
products  when  it: 

(i)  Reduces  the  yields,  vigor,  or 
viability  of  living  plants  by  feeding  on, 
infecting,  parasitizing,  or  contaminating 
plants  or  plant  parts  or  by  vectoring 
agents  of  plant  diseases;  or 

(ii)  Reduces  the  quality  or 
marketability  of  plant  products  such  as 
stored  grain,  stored  fruit,  or  lumber  by 
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feeding  on,  infecting,  or  contaminating 
the  plant  products. 

(2)  Indirect  effects.  An  organism 
indirectly  injures  or  causes  disease  or 
damage  in  plants,  plant  parts,  or  plant 
products  when  the  organism  causes 
losses  in  yields  of  crops  or  forage  plants 
or  reduces  the  viability  or  vigor  of 
ornamental  or  native  plants  bv 
adversely  affecting  organisms  that  are 
beneficial  to  plants.  Of  primary  concern 
are  organisms  that  are: 

(i)  Pathogens,  predators,  or  parasites 
(except  autoparasitoids)  of  important 
natural  enemies  of  plant  pests  or  weeds; 
or 

(ii)  Pathogens,  predators,  or  parasites 
of  important  or  commercially  available 
pollinators  such  as  honeybees,  bumble 
bees,  and  alkali  bees. 

(b)  Biological  control  organisms  for 
the  control  of  noxious  weeds  The 
importation,  interstate  movement,  and 
release  into  the  environment  of  any 
biological  control  organism  for  the 
control  of  noxious  weeds  will  be  subject 
to  the  restrictions  of  §§  330.201, 
330.203(b),  and  330.204. 

(c)  Imported  biological  control 
organisms  for  the  control  of  plant  pests: 
other  imported  organisms.  (1)  The 
importation  of  any  organism,  including 
any  biological  control  organism  for  the 
control  of  plant  pests,  that  meets  anv  of 
the  following  criteria  will  be  subject  to 
the  restrictions  of  §  330.201 : 

(i)  If  is  a  field-collected  organism  that, 
in  natural  conditions,  is  associated  with 
plant  pests  and  there  is  reason  to  believe 
that  the  plant  pests  could  be  shipped 
with  the  field-collected  organisms;  or 

(ii)  It  is  a  laboratory-reared  organism 
that  is  provided  with  plant  pests  as  host 
material  during  rearing  or  shipment;  or 

(iii)  The  organism  will  be  shipped 
with  plant  material  or  soil;  or 

(iv)  The  organism  has  not  been 
positively  identified. 

(2)  If  an  organism  that  meets  any  of 
the  criteria  of  paragraph  (c)(1)  of  this 
section  is  imported  in  accordance  with 
this  subpart,  the  organism  may  be 
moved  interstate  without  any  further 
restriction  under  this  subpart  if  it  is 
positively  identified,  determined  not  to 
be  a  plant  pest,  and  is  separated  from 
any  associated  plant  pests,  plant 
material,  soil,  and  other  media. 

§  330.201     Requirements  for  the 
importation  of  regulated  organisms. 

You  may  import  an  organism 
regulated  under  this  subpart  into  the 
United  States  if  APHIS  determines  that 
the  importation  can  be  accomplished  in 
a  manner  that  will  prevent  the 
dissemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  in  the 
United  States.  An  importation  may  be 


accomplished  through  notification  (see 
paragraph  (a)  of  this  section)  or  under 
permit  (see  paragraph  (b)  of  this 
section).  All  imported  regulated 
organisms  must  be  labeled  in 
accordance  with  §330.211    Nonviable 
biological  specimens  of  plant  pests,  in 
presen'ative  or  dried.  ma\  be  imported 
without  further  restriction  under  this 
subpart,  but  will  be  subject  to 
inspection  upon  arrival  in  the  United 
States  to  confirm  the  nature  of  the 
material  and  its  freedom  from  risk  of 
plant  pest  dissemination 

(a)  Through  notification   If  \i)u  have 
entered  into  a  compliance  agreement 
with  APHIS  and  the  State  where  the 
regulated  organisms  will  i)e  received, 
you  may  import  regulated  organisms 
without  a  permit,  provided  that  you 
notify  .\PH1S  upon  receipt  of  the 
regulated  organisms  The  pro\isions  of 
this  subpart  regarding  compliance 
agreements  and  the  requirements  fur 
notification  are  found  in  *;  .3.<0  204 

(b)  Under  permit  if  vou  wish  to 
import  regulated  organisms  without 
entering  into  a  compliance  agreement 
with  APHIS  and  your  State,  vou  mav 
apply  for  a  permit  to  import  a  regulated 
organism.  APHIS  uses  the  information 
you  provide  in  a  permit  application  to 
identify  the  plant  pest  risks  associated 
with  the  regulated  organism  and  its 
importation  A  permit  issued  for  the 
importation  of  a  regulated  organisms 
may  include  requirements  that  APHIS 
determines  are  necessar\'  to  mitigate  the 
identified  risks.  Instructions  for 
applying  for  a  permit  are  found  in 
§330.205. 

§  330.202    Requirements  for  ttte  interstate 
movement  of  regulated  organisms. 

You  may  move  an  organism  regulated 
under  this  subpart  from  one  Slate  into 
or  through  another  State  if  ,^PHIS 
determines  that  the  interstate  mcnement 
can  be  accomplished  in  a  manner  that 
will  prevent  the  dissemination  of  plant 
pests  that  are  new  to  or  not  widelv 
distributed  in  the  United  States  An 
interstate  movement  may  be 
accomplished  through  notification  or 
under  permit  or.  under  certain  limited 
circumstances,  without  a  (lermit: 

(a)  Through  notification  if  vou  have 
entered  into  a  compliance  agreement 
with  APHIS  and  the  State  where  the 
regulated  organisms  will  he  reieiveii. 
you  may  move  regulated  organisms 
interstate  without  a  permit.  pro\ided 
that  you  notif\-  APHIS  upim  receipt  of 
the  regulated  organisms  The  pro\isions 
of  this  subpart  regarding  complianu' 
agreements  and  the  requirements  for 
notification  are  found  in  §  330  204 

(b)  Under  permit  If  you  wish  to  move 
regulated  organisms  interstate  without 


entering  into  a  compliance  agreement 
with  .•KPHIS  sind  \(iur  State,  you  may 
appiv  for  .1  (iKrrii!!  for  the  interstate 
iri(i\  rni>n!     !  :  I'uulated  organism. 
.\FH1S  iisHs  itii  information  you  provide 
in  a  permit  application  to  identify'  the 
plant  pest  risks  associated  with  the 
regulated  organism  and  its  interstate 
movement.  A  permit  issued  for  the 
interstate  movement  of  a  regulated 
organism  may  include  requirements  that 
.\PHIS  determines  are  necessary  to 
mitigate  the  identified  risks. 
Instructions  for  applying  for  a  permit 
are  found  in  §  330.205. 

(c)  No  permit  necessary.  (1)  Certain 
indigenous  plant  pest  species  are 
distributed  throughout  the  continental 
United  States  and  are  known  to 
commonly  accompany  plants  or  plant 
products  moved  in  interstate  commerce. 
Given  the  wide  distribution  of  these 
organisms,  we  ffave  determined  that 
their  interstate  movement  within  the 
continental  United  States  is  not  likely  to 
result  in  additional  plant  pest  risks. 
Therefore,  the  following  organisms  may 
be  moved  within  the  continental  United 
States  without  a  permit  if  they  are 
moved  from  populations  located  within 
the  (  ontinental  United  States: 

Bacteria 

.\grobactf'num  radiobacter 

Agrobactenum  tumefaciens 

Bacillus  subtilis 

Brnd\Thizobium  spp. 

Fr\Mnia  amvhnnrn 

Er^Mnia  carotovora  subsp.  atroseptica 

En\inia  carotovora  subsp. 

betavasculorum 
Envinia  carotovora  subsp.  carotcvoro 
Erwinia  chrysanthemi 
Pseudomonas  syringae  pv.  gjycmea 
Fseudomonas  syringae  pv. 

morsprunorum 
Pseudomonas  syringae  pv.  phaseolicola 
Pseudomonas  syringae  pv.  syringae 
Pseudomonas  syringae  pv.  tomato 
Bhizobium  spp. 

Xnnthomonas  campestns  pv  glycines 
Xanthomonas  campestris  pv.  phaseoli 
Xanthomonas  campestns  pv. 

vesicatoria 

Insects 

Acanthoscelides  obtectus 
.Acheta  domesticus 
.■\rtios  luna 

Antberaea  polyphemus 
Blatella  germanica 
Blatella  vaga 
Bombyx  man 
Brachystola  magna 
C-allosobruchus  maculatus 
i'.itheronia  regalis 
Eacles  imperinlis 
Ephestia  kuhnielhi 
CnvT^phndorhina  portentosa 
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Hyalophora  cecropia 
Hvalnpbora  euryalus 
Hyles  hneata 
Manducn  sexta 
Mandura  quinquemaculata 
Microcpntrum  rptinen.'f 
Microcentrum  rhombifolium 
Penplaneta  amencana 
Sitophilus  i^ranahus 
Sitophilus  or,-z(ie 
Sitotroga  cerealeUa 
Tenebno  molitor 
Tenebno  obscurus 
Tnaleurodes  vapomnnrum 
Tnlobium  castaneum 
Tnlobium  confusum 
Vanessa  atalanta 
Vanessa  cardui 
Vanessa  vtrgimensis 
Zoopbobas  mono 

Viruses 

Tobacco  Mosaic  Virus 

(2)  You  may  petition  APHIS  to  add 
species  to.  or  remove  species  from,  the 
list  of  organisms  that  may  be  moved 
within  the  continental  Inited  States 
without  a  permit.  The  petition  must 
include  detailed  information  as  to  the 
organism's  distribution  and  its 
biological,  economic,  and 
environmental  significance  and  must  be 
submitted  to  Permits  and  Risk 
Assessment.  PPQ,  Vanessa  virginiensis 
APHIS,  4700  River  Road  Unit  133. 
Riverdale.  MD  207,37-1236 

§  330.203     Requirements  for  the  release 
into  the  environment  of  regulated 
organisms. 

(a)  Environmental  release  of  plant 
pests.  The  release  into  the  environment 
of  plant  pests  is  prohibited  except  under 
the  following  circumstances: 

(1)  A  plant  pest  that  is  listed  in 

§  330, 202(c)(1)  may  be  released  into  the 
environment  within  the  continental 
United  States  without  a  permit  it  thf 
organism  was  collected  from  a 
population  located  within  the 
continental  United  States 

(2)  A  plant  pest  that  !>  not  listed  m 
§330,202((:)(1)  may  be  released  mtn  the 
environment  in  the  United  States  only 
for  research  or  testing  purposes  and 
only  if  the  release  is  authorized  by  an 
APHIS  permit  and  is  conducted  in 
accordance  with  any  safeguards 
assigned  as  a  condition  of  the  permit. 
Instructions  for  applying  for  a  permit 
are  found  in  t^  330  205 

(b)  Environmental  release  of 
organisms  for  the  biological  control  of 
weeds  {\)  A  biological  control  organism 
for  the  control  of  noxious  weeds  may  be 
released  into  the  environment  in  the 
United  States  only  if  the  release  is 
authorized  bv  an  APHIS  permit,  APHIS 
will  issue  a  permit  based  on  it-; 


determination  that  the  host  range  of  the 
biological  control  organism  is  limited  to 
the  target  weed  or  an  acceptabh  narrow 
range  of  closely  related  species,  and 
upon  our  determination  that  the  benefits 
that  could  be  expected  to  accrue  from 
the  release  were  not  outweighed  by  any 
significant  negative  environmental  or 
ecological  consequences  resulting  from 
the  release. 

(i)  Unprecedented  releases  of 
nonindigenous  organisms  for  the 
biological  control  of  weeds.  If  the 
organism  you  wish  to  release  into  the 
environment  for  the  biological  control  of 
a  weed  is  a  nonindigenous  organism 
that  has  not  previ(3usly  been  released 
under  an  APHIS  permit,  you  must 
address  all  the  data  elements  contained 
in  §^330  205  and  330.206 

(ii)  Releases  of  organisms  that  are 
native  to  the  United  States  or  that  are 
established  introductions.  APHIS' 
National  Environmental  Policy  Act 
Implementing  Procedures  in  part  372  of 
this  chapter  provide  for  a  categorical 
exclusion  from  the  requirement  for  the 
preparation  of  an  environmental 
assessment  for  the  permitting  of  the 
release  into  a  State's  environment  of 
pure  cultures  of  organisms  that  are 
either  native  or  established 
introductions.  Therefore,  if  you  are 
applying  for  a  permit  to  release  an  agent 
for  the  biological  control  of  weeds  and 
that  agent  is  native  to,  or  established  in, 
the  State  into  which  it  will  be  released. 
it  will  not  be  necessary  for  you  to 
address  the  data  elements  contained  in 
§330, 206(h).  "Potential  environmental 
impacts."  and  the  review  required 
under  paragraph  (b)(2)(iv)  of  this  section 
will  be  waived.  In  addition,  the  native 
or  established  status  of  the  organism 
may  preclude  the  need  for  you  to 
address  other  specific  elements 
contained  in  §  330.206  and  the  reviews 
required  under  paragraph  (b)(2){i) 
through  (b)(2){iii)  of  this  section  may  be 
abbreviated  or  waived.  Therefore,  we 
recommend  that  you  consult  with 
,-\PHIS  prior  to  preparing  an  application 
for  a  permit  for  the  environmental 
release  of  biological  control  agents  of 
weeds  that  are  either  native  or 
established  introductums, 

(2)  Levels  of  review  A  petition  for  a 
permit  to  release  an  agent  for  the 
biological  control  of  weeds  will  be 
reviewed  at  four  levels  before  a  permit 
may  be  is>ued: 

(i)  APHIS  will  request  that  the 
interagencv  Technical  Advisory  Group 
for  Biological  Uontrol  Agents  of  Weeds 
(TAG)  review  the  proposed  release.  TAG 
review  will  consider  the  safety  of  the 
agent,  the  potential  risks  that  might  be 
involved  in  its  release,  and  the  long- 


term  ecological  consequences  of  a 
successful  release. 

(ii)  APHIS  will  review  the  plant  pest 
risk  issues  raised  by  the  proposed 
release. 

(iii)  APHIS  will  consult  with  the  US. 
Fish  and  Wildlife  Service  in  order  to 
consider  the  potential  effects  of  the 
agent  on  threatened  and  endangered 
species, 

(iv)  APHIS  will  prepare  an 
environmental  assessment  of  the 
proposed  release,  if  required, 

(3)  Early  consultation  With  regard  to 
the  reviews  described  in  paragraphs 
(b)(2)(iii)  and  (b)(2)(iv)  of  this  section, 
we  encourage  you  to  contact  the  U.S. 
Fish  and  Wildlife  Service  as  early  a 
stage  as  possible — i.e..  upon 
identification  of  the  target  weed — in 
order  to  identify  possible  Endangered 
Species  Act  issues  that  might  need  to  be 
considered  with  regard  to  any  program 
for  the  control  of  the  target  weed. 
Similarly,  we  encourage  you  to  contact 
APHIS  for  early  guidance  on  complying 
with  the  National  Environmental  Policy 
Act.  Engaging  in  such  early  consultation 
prior  to  applying  for  a  permit  will  help 
you  and  the  relevant  agencies  become 
familiar  with  the  environmental  and 
endangered  species  issues  surrounding 
a  planned  weed  control  program  and 
may  help  to  avoid  the  delays  that  could 
occur  should  unexpected  issues  arise 
during  the  review  of  your  permit 
application. 

§  330.204    Compliance  agreements  and 
notification  for  importation  and  interstate 
movement. 

(a)  Compliance  agreements.  (1)  If  you 
routinelv  receive  regulated  organisms 
under  permit,  you  may  wish  to  enter 
into  a  compliance  agreement  in  order  to 
facilitate  the  importation  or  interstate 
movement  of  those  organisms.  Entering 
into  a  compliance  agreement,  which 
will  be  signed  by  you,  APHIS,  and  the 
State  into  which  the  regulated 
organisms  are  moved,  will  allow  the 
organisms  to  be  moved  under  the 
notification  process  described  in 
paragraph  (b)  of  this  section  rather  than 
under  permit. 

(2)  Arranging  a  compliance 
agreement.  You  may  request  a 
compliance  agreement  bv  contacting  a 
local  office  of  APHIS  Plant  Protection 
and  Quarantine  (which  are  listed  in 
local  telephone  directories)  or  by 
contacting  Permits  and  Risk 
Assessment,  PPQ,  APHIS,  4700  River 
Road  Unit  133.  Riverdale,  MD  20737- 
1236.  The  terms  of  the  compliance 
agreement,  which  will  be  prepared  with 
the  participation  of  all  parties  involved. 
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will  be  based  on  the  plant  pest  risks 
presented  by  the  specific  types  of 
regulated  organisms  you  wish  to  receive 
in  your  facility  and  the  intended  use  of 
those  organisms,  and  will  address 
safeguarding  issues  such  as  the  degree 
of  physical  and  operational  security 
needed  to  prevent  the  escape  or 
dissemination  of  the  regulated 
organisms.  The  compliance  agreement 
will  also  include  provisions  for  the 
notification  of  APHIS  when  you  receive 
a  shipment  of  regulated  organisms,  the 
disposition  of  host  material  and  other 
media  included  in  the  shipment,  the 
handling  of  regulated  organisms  while 
in  your  facility,  and  recordkeeping. 

(.3)  Cancellation  of  a  compliance 
agreement.  You  may  terminate  your 
compliance  agreement  at  any  time  bv 
informing  APHIS,  in  writing,  of  your 
desire  to  do  so.  APHIS  may  cancel  your 
compliance  agreement  if  an  inspector 
finds  that  you  have  failed  to  comply 
with  the  terms  of  the  compliajice 
agreement  or  the  regulations  in  this 
subpart.  You  may  be  notified  of  the 
cancellation  either  orally  or  in  writing. 
An  oral  cancellation  will  be  confirmed 
in  writing  as  promptly  as  circumstances 
allow.  The  written  cancellation  or 
confirmation  will  document  the  reasons 
for  the  cancellation. 

(b)  Notification  for  the  importation 
and  interstate  movement  of  regulated 
organisms. 

(1)  Eligibility.  You  may  use  the 
notification  process  described  in  this 
paragraph  for  the  importation  and 
interstate  movement  of  regulated 
organisms  only  if  you  are  operating 
under  a  valid  compliance  agreement 
with  APHIS  and  your  State  as  provided 
for  under  paragraph  (a)  of  this  section. 

(2)  Notification  process,  (i)  You  must 
notify  APHIS  within  3  business  davs 
after  your  receipt  of  a  regulated 
organism.  You  must  provide  the 
notification  to  APHIS  through  one  of  the 
following  means: 

(A)  By  mail  to  Permits  and  Risk 
Assessment,  PPQ,  APHIS,  4700  River 
Road  Unit  133.  Riverdale,  MD  20737- 
1236: or 

(B)  By  facsimile  at  (301)  734-8700;  or 

(C)  By  electronic  mail  to 
Notification@aphis.usda.gov. 

(ii)  In  your  notification,  your  must 
provide  the  following  information: 

(A)  Your  name,  organization,  and 
compliance  agreement  number. 

(B)  The  date  you  received  the 
regulated  organisms. 

(C)  The  scientific  name(s)  of  the 
regulated  organisms. 

(D)  The  life  stage(s)  of  the  regulated 
organisms. 

(E)  Total  number  of  regulated 
organisms  received. 


(F)  Origin  of  the  regulated  organisms. 

(iii)  APHIS  will  acknowledge  your 
notification  within  i  business  days  of  its 
receipt. 

§  330.205    Applying  for  a  permit. 

To  apply  for  a  permit.  \(ju  must  be  a 
U.S.  resident  and  you  must  supply. 
either  on  a  rompletpd  PPQ  Form  526  or 
in  some  other  written  form,  the 
following  information: ' 

(a)  Applicant  informatinn  Your  name, 
title,  organization,  address,  telephone 
number,  facsimile  number,  and 
electronic  mail  address  (proN  idc  ,i!l  that 
are  applicable) 

(b)  Application  tvpe  New  [icrmit, 
permit  renewal,  or  amendment  to 
existing  permit  (if  a  renewal  or 
amendment,  provide  th«'  current  permit 
number). 

(c)  Type  of  movement  Imporlatinn 
interstate  movement,  or  environmeiitdi 
release.  (See  §  330.206  for  additional 
information  that  is  required  if  vdur 
application  is  for  a  permit  for  the 
environmental  release  of  a  biological 
control  organism  for  the  rontrni  nf 
noxious  weeds  ) 

(d)  Scientific  name  nf  organL'ini 
Genus,  species,  and  author  (if  knuwnj. 

(e)  Type  of  organism  Invertebrate 
animal,  parasitic  plant,  plant  pathogen, 
entomopathogen.  other  (specif\). 

(f)  Taxonomic  classification  Fungi — 
class.  Insects,  nematodes,  and  plants — 
family. 

Mites — order  and  family   Mollusks — 
order.  Viruses — general  group  (eg  . 
geminivirus.  baculovirus,  pot\"virus, 
etc.).  Bacteria — not  applicable, 

(g)  Life  stagelsl  Invertebrate 
animals — eggs.  )uvenile.  Iar\ae, 
nymphs,  pupae,  adults  Fungi — spores, 
raycelia,  fruiting  bodies  Plant.s — seeds, 
whole  plants,  plant  parts  (specif\  parts 
e.g.,  leaves,  stems,  fruits,  etc)  Bacteria 
and  viruses — not  applicable 

(h)  Number  of  shipments 

(i)  Number  of  specimens  or  c  ultures 
per  shipment 

(j)  Is  the  organism  established  in  the 
United  States? 

(k)  Is  the  organism  established  in  the 
destination  State' 

(1)  Major  hosts(s)  of  the  organism 

(m)  Media  or  species  of  host  material 
accompanying  the  organism, 

(n)  Source  of  organism  (include  anv 
that  apply,  and  list  countrv  or  State  of 
origin).  Suppher  (provide  suppliers 
name  and  address  and  catalog  number 
of  organism),  wild  collected,  reared 


'  Mail  your  completed  applit.ation  to  Peni)it.s  and 
Risk.  ,\ssessment,  PPQ,  .APHI.S  4700  River  Road 
I'nit  133.  Riverdale.  MD  207:j7-12th   .\  PPQ  Form 
.'i26  mav  be  obtained  bv  writing  tn  the  sflme 
addres.-i.  or  bv  c;alling  toll-free  (877)  77()-5ft^.i.  cir 
by  faxing  your  re<]uest  to  ( ?01)  734-8700, 


under  ccmtn  lied  conditions,  or  culture 
or  seed  collection. 

(o)  Method  of  shipment.  Air  mail,  air 
freight,  express  delivery  (list  company 
name],  baggage,  auto. 

(p)  Port(s)  of  entry. 

(q)  Approximate  ciate(s)  of  initial 
import  or  movement. 

(r)  Destination  Provide  the  address  of 
the  location  where  the  organism  will  be 
received  and  maintained. 

(s)  If  you  are  applying  for  a  permit  for 
release  into  the  environment,  provide 
the  name,  address,  telephone  number. 
and  affiliation  of  the  species  determiner. 

(t)  Proposed  date  and  method  of 
environmental  release  or  final  disposal. 

(u)  Intended  use  (include  any  that 
apply}.  Release  into  the  envirormient, 
inoculation  or  propagation  on  plants, 
educational  display,  laboratory  use. 
c  ulture  collection,  greenhouse  or  growth 
I  hamber  use,  other  (describe). 

(v)  Has  your  facilitv  been  inspected  bv 
APHIS  or  by  your  State?  If  yes,  list 
date(s)  of  approval.  Is  your  facility 
approved  for  the  species  of  organism  for 
which  you  are  seeking  a  permit? 

(w)  Provide  your  signature  and  the 
date  of  your  signature  under  the 
following  certification:  "I  certify  that  all 
statements  and  entries  I  have  made  on 
this  document  are  true  and  accurate  to 
the  best  of  my  knowledge  and  belief.  I 
understand  that  any  intentional  false 
statement  or  misrepresentation  made  on 
this  do«  ument  is  a  violation  of  law  and 
punishable  by  a  fine  of  not  more  than 
SI  0.000.  or  imprisonment  of  not  more 
than  5  years,  or  both.  (18  US  C  1001)," 

§  330.206    Additional  application  data  for 
permits  tor  the  environmental  release  of 
biological  control  organisms  for  ttie  control 
of  noxious  weeds 

As  stated  in  t,  330  203(b),  when 
applying  for  a  permit  for  the  release  into 
the  en\  ironmenl  of  a  biological  control 
organism  (agent)  for  the  c  (introl  of  a 
noxious  weed,  you  must  submit  a 
petition  that  will  be  reviewed  by  the 
interagency  Technical  Advisory  Group 
for  Biological  (lontrol  Agents  of  Weeds 
(T,\G).  The  information  requested  in 
this  section  is  designed  to  gather 
information  cone'erniiig  the  safety  of  the 
agent  bein^  ronsidered   the  potential 
risks  that  might  be  involved  in  its 
release,  and  the  long-term  et  nlogical 
(  onsequences  of  a  sui  i  esvful  release.  It 
is  recognized  that  for  Mmr  Mtuations, 
you  will  provide  more  infcrindtiiin. 
while  for  others  not  all  [loint^  will  be 
addressed   (See  ^  ,<  <()  ^o  <:!i    >,]  for 
guidance  regarding  e,irl\  1 1  n^njirition,) 

(a)  Cover  page  Prepare  a  i  omt  page 
for  the  petition  with  the  following 
information  This  information  provides 
TAG  with  a  contac  t  point  for  questions 
and  with  references  for  tracking 
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(1)  Date  of  petition  and  mailing, 

(2)  Name  oi  petitioner  with  affiliatidn 
and  a  contact  point  within  North 
America  including  an  address, 
telephone  number,  fax.  and  e-mail 
address. 

(3)  Nature  of  the  petition:  Proposed 
field  release  of  a  [identity  of  biological 
control  agent]  of  a  [identity  of  target 
weed(s)l.  Include  species,  genus,  familv. 
order,  author,  and  geographical  origin. 

(4)  Where  have  the  studies  been 
conducted^ 

(5)  If  at  least  part  of  the  study  has 
been  conducted  in  a  U.S.  quarantine 
facility,  then  list  the. location  of  the 
quarantine  facility.  Also  list  the 
quarantine  facilities  the  candidate 
agents  intend  to  pass  through  for  initial 
releases.  Note  that  different  quarantines 
are  required  for  insects  and  pathogens 

(6)  Identif\-  the  Statefs)  for  the  initial 
release 

(7)  Who  will  conduct  the  release  and 
monitoring  in  the  United  States? 

(b)  Petition  intrndurtmn  1 1 )  Mature  of 
the  prnhlem  Give  a  brief  summary  (one 
to  two  paragraphs)  of  the  problem 
caused  bv  the  weed  Topics  to  consider 
including  in  the  summary  are  as 
follows- 

(i)  History  of  introduction  and  nr 
spread  of  the  target  weed. 

(ii)  The  weed's  present  distribution  in 
North  America 

(iii)  Sectors  affected  and  magnitude  of 
program  (eg  .  agricultural,  naturdl. 
rangeland) 

(iv)  Pending  issues  about  the 
taxonomv  of  the  candidate  agents  or  the 
target  weeds,  or  about  the  agents,  or 
about  the  location  of  the  release. 

(2)  Proposed  action  Provide  a 
statement  of  proposed  action  For 
example,  to  introduce  a  [biological 
control  agent!  from  [a  foreign  area]  for 
field  release  in  (a  specific  areaj  to 
control  [target  weed!  m  |State(s)l. 

(3)  Tars.et  iveed  information,  (i) 
Taxonomy  (A)  Full  classification, 
svnonymy.  and  common  name 
including  species,  genus.  famiK    and 
order 

(B)  Who  identified  the  target  weed 
including  names,  organizations,  and 
locati(ms 

(C!  Problems  in  identification  or 
taxonom\'  of  the  gr(,iup. 

(D)  Origin  and  lo<:ation  of  herbariums 
containing  voucher  spe(  imens.  and  the 
date  of  depftsitorv  (The  voucher 
specimens  referred  to  here  are  the  oiies 
used  as  representative  of  the  population 
that  occurs  in  the  area  where  the 
researcher  has  conducted  the  studies.) 

(li)  Description   Pro\ide  a  general 
description  of  the  target  wwd.  ccmiplete 
enough  that  a  person  encounterim;  it  in 
the  field  could  identify  it 


(iii)  Distribution  of  the  target  weed. 
Describe  the  distribution  of  the  target 
weed  using  maps,  as  appropriate. 
Include  the  following  information: 

(AJ  Native  range  (map). 

(B)  Areas  of  introduction  throughout 
the  world  (map),  pattern  of  movement, 
and  apparent  limits. 

(C)  North  American  distribution 
(map). 

(D)  Range  areas  of  the  present 
distribution  and  the  potential  spread  in 
North  America  (a  map  is  useful). 

(E)  Cienetu:  variability. 

(F)  Habitats  or  ecosystems  where  this 
weed  IS  found  in  North  America. 

(iv)  Taxonomicallv  related  plants. 
Identify'  economically  and 
environmentally  important  plants  that 
are  closely  related  to  the  target  weed. 
These  are  crops,  ornamentals,  and 
native  plants  including  threatened  and 
endangered  species  and  those  with 
cultural  or  aesthetic  value.  If  possible, 
identify  how  closely  these  plants  relate 
to  the  targe;  weed. 

(v)  Distribution  of  taxonomicallv 
rf^Iated  plants  Describe  the  distribution 
and  habitats  in  North  .America  of  the 
closely  related  plants  identified  in 
paragraph  (b)(3)(iv)  of  this  section. 

(vi)  Life  histon'  Explain  the  life 
history  and  general  biology  of  the  target 
weed   nis(  uss  the  factors  that  are 
believed  to  contribute  to  the  plant's 
weediness. 

(vii)  Impacts  Indicate  any  and  all 
impacts.  Use  the  following  list  as  a 
guide;  not  all  areas  listed  below  are 
applicable  to  all  petitions: 

(A)  Beneficial  uses  (honey  bees, 
forage,  ground  cover,  fruit,  etc.), 

(B)  Social  and  recreational  uses  (value 
as  ornamentals). 

(C)  Impact  on  threatened  and 
endangered  species. 

(D)  E<  onomic  losses,  including  direct 
control  costs. 

(E)  Health  (poisonous,  allergenic. 
etc.). 

(F)  Regulatory  (noxious  weed, 
restricts  trade,  etc.). 

(G)  Effects  on  native  plant  and  animal 
populations. 

(H)  Impact  of  weed  control  on 
nontarget  plants. 

(I)  Effects  on  ecosystem  functions  and 
ecological  relationships. 

(J)  Other  impacts  (e.g.,  aesthetic). 

(viii)  Altfrnutivr  management 
options  Describe  alternative  (jptions  for 
managing  the  target  weed. 

(A)  His»orical  options  (what  has  been 
done  before  and  effectiveness). 

(B)  Current  options  (biological. 
chemical,  cultural,  etc  ,  and 
effectiveness). 

(C)  Potential  options  (new  herbicides 
or  biological  control  agents  used  or 
released  in  other  countries). 


(c)  Biological  control  agent 
information.  (1)  Taxonomy,  (i)  Full 
classification  (species,  genus,  family, 
and  order),  synonymy,  and  common 
name.  (For  pathogens,  include  strain, 
race,  type.) 

(ii)  Reason  for  choosing  the  agent  and 
a  general  description  of  the  agent 
including  helpful  morphology  and 
general  characteristics  that  could  be 
used  to  identify  it  in  the  field. 

(iii)  The  taxonomist  who  identified 
the  agent,  including  names  and 
organizations  with  locations. 

(iv)  For  pathogens,  description  of  the 
methods  used  to  identify-  life  stages. 

(vj  Problems  in  identification  or 
taxonomy  of  the  genus. 

(vi)  Origin  and  locations  of  voucher 
specimens  for  insects  (or  type  cultures 
for  pathogens)  including  date  of 
depository-,  and  how  they  are  preserved. 

(2)  Geographic  range,  (i)  Origin  (maps 
and  literature  citations  describing  the 
native  range  of  the  agent). 

(ii)  If  the  agent  is  being  used  in  other 
countries,  give  countries  of  introduction 
and  present  range  and  effects. 

(iii)  Expected  attainable  range  in 
North  America  (based  on  climatic, 
environmental,  and  vegetative 
parameters). 

(3)  Known  host  range  Ispecificityl.  (i) 
Literature  records  indicating  what  other 
plants  have  been  attacked. 

(ii)  Field  collections  and  observations, 
including  maps  and  data. 

(iii)  Literature  on  the  host  range 
(specificity)  of  organisms  closely  related 
to  the  agent,  no  matter  where  the 
organism  occurs, 

(4)  Life  history,  (i)  Biology,  i.e., 
diapause,  life  cycle,  dispersal  capability. 
etc.  from  literature,  field  observations, 
and  laboratory  studies. 

(ii)  Known  mortality  factors. 

(iii)  Extent  of  damage  or  control  of  the 
target  weed. 

(iv)  Extent  of  damage  or  control  of 
nontarget  plants. 

(5)  Population  of  the  agent  studied,  (i) 
Geographical  source,  including  maps 
and  site  description,  if  available.  Be  as 
accurate  as  possible  so  that  the  same 
population  could  be  located,  if  needed. 

(ii)  How  pest-free  populations  of  the 
agents  were  obtained  and  maintained  in 
quarantine,  if  applicable 

(iii)  Site  of  field  and  lab  studies  (the 
location  if  in  a  foreign  country,  if 
available),  or  the  location  of  U.S. 
quarantine  facility  used. 

(6)  Experimental  methodology  and 
analvsis.  A  test  plant  list  shows  the 
species  of  host  plants  on  which  the 
agent  was  tested  to  determine  its 
potential  feeding  range.  List  the  test 
plants  and  provide  the  rationale  for 
selecting  them.  Include  considerations 
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given  to  threatened  and  endangered 
plant  species  and  economicallv 
important  plants.  A  suggested  format  for 
test  plant  lists  mav  be  obtained  bv 
writing  to  Permits  and  Risk  Assessment. 
PPQ.  APHIS.  4700  River  Road  Unit  133. 
Riverdale.  MD  20737-1236  or  bv  calling 
(301)734-8896. 
(i)  Design  of  tests: 

(A)  Part  or  stage  of  plants  tested. 

(B)  Source  of  population  of  plant  (and 
weed)  used  in  test. 

(C)  Number  of  replicates. 

(D)  Number  of  individual  agents, 
target  weeds,  and  test  plants  in  each 
replicate.  May  be  synonvmous  with 
number  of  replicates  depending  on  test 
design  (i.e..  in  no-choice  tests,  the 
number  of  individual  plants  of  a  species 
is  the  number  of  replicates). 

(E)  Describe  how  results  were 
measured,  recorded,  and  e\aluated 

(F)  If  the  weed  has  been  targeted 
previously,  compare  this  design  with 
previous  test  designs  including  plant 
species  tested. 

(ii)  Positive  controls  Were  adequate 
positive  controls  used  in  all  tests'  For 
example,  the  target  weed  should  be 
challenged  with  the  agent  during  each 
testing  procedure  (except  in  no-choice 
testing  for  insects). 

(iii)  Reason  for  decisions  Explain 
why  vou  selected  the  test  procedures 
and  how  they  are  appropriate  for  the 
biology  of  the  agent  being  tested. 

(d)  Summon-  of  results.  Provide  a 
summary  about  the  safetv  of  this 
organism  as  a  biological  control  agent 
and  any  risk  associated  with  its  release 
Include  literature,  results  of  host 
specificity  testing,  and  field 
observations.  Present  results  in  a 
manner  that  supports  your  conclusion 
(tables,  graphs,  narratives). 

(e)  Protocol  for  releasing  the  agent  { 1 ) 
Method  to  ensure  pure  cultures  and 
correct  identification  of  the  agent  to  be 
released,  including: 

(i)  For  insects:  species,  genus,  familv, 
and  order  (for  pathogens:  strain,  race, 
type); 

(ii)  Names  and  organizations  with 
locations  of  identifier; 

(iii)  Description  of  identification 
methods; 

(iv)  Problems  in  identification;  and 

(v)  Date  and  place  of  depositor\' 
containing  voucher  specimens. 

(2)  Genera]  release  protocol  to  ensure 
the  absence  of  natural  enemit^s  and 
cryptic  or  sibling  species. 

(3)  Specific  location  of  rearing  or 
culturing  facilitv. 

(4)  Intended  sites  for  initial  release, 
timing  of  release,  release  methods  to  be 
used.  For  insects,  number  to  be  relea.sed. 
if  known.  For  pathogens,  method  of 
preparing  inoculum  and  inoculum 
concentration. 


(0  Post-release  monitoring  Prosidr  an 
explanation  of  the  post-release 
monitoring  plan   Inc  lude  the  following 
information: 

(1)  When  the  antic  ipated  initial 
release  of  the  agent.*-  will  occur. 

(2)  Groups  to  best  perform 
monitoring. 

(3)  Monitoring  terhni(]ues  to 
determine  if  the  agentv  become 
established 

(4)  Monitoring  techniques  to 
determine  the  spread  and  impact  on 
target  and  nontarget  plants 

(g)  Benefits  nnn  risks.  Offer  vour 
perspectn e  about  wiMghing  the  probable 
benefits  of  releasing  the  agent  against 
the  unknowns  and  possible  negative 
impacts. 

(n)  Potential  environmental  impacts. 
Discuss  the  potential  ecological, 
economic,  social,  biological,  health 
regulators  and  environmental  impact. 
Present  as  clear  a  picture  as  possible  of 
the  long-term  ecological  consequences 
that  could  possiblv  result  from  the 
successful  establishment  of  this  agent  in 
the  North  American  tMivironment  This 
information  should  go  bevond  the  risk 
associated  with  attack  on  a  fmv  closelv 
related  species  of  plants,  as  indicated  in 
the  host  testing  results  This  discussion 
should  look  at  the  overall  potential 
impact  of  populations  of  this  insect 
building  up  on  the  weed  in  a  large 
varietv  of  different  habitats.  This 
information  will  be  critical  in  preparing 
an  environmental  assessment,  which 
will  be  the  next  step  in  the  approval 
process  if  the  TAC;  recommends  that 
this  agent  should  be  released  in  North 
America.  (Note:  The  elements  contained 
in  this  paragraph  do  not  need  to  be 
addressed  for  the  proposed  rf'jpasf  into 
a  State's  en\irrmment  of  pure  i  ultures  of 
organisms  that  are  either  native  or 
established  introductums  Set- 
^330.203(b)(l)(ii).)  impacts  to  be 
considered  include: 

(1)  Human  impacts.  Include  positive 
and  negative  impacts  to  humans.  For 
example,  health,  recreational,  aesthetics, 
nuisance,  poisonous,  allergens  Discuss 
ways  to  overcome  negative  effects. 

(2)  Potential  economic  impacts. 
Provide  the  potential  gains  and  losses 
regarding  the  ecological,  sot  lal, 
aesthetic,  and  biological  impacts. 

(3)  Plant  impacts  Describe  the  direct 
and  indirect  impacts  (positive  and 
negative)  of  the  organism  on  the  local 
plant  populations,  ('over  the  intended 
effects  on  the  target  weed  and  on 
nontargets.  including  potential  impacts 
on  agricultural,  horticultural   and 
threatened  and  endangered  plants 

(4)  \on-plant  impacts.  Describe  the 
indirect  effects  (positive  and  negative) 
on  organisms  (other  than  plants!  that 


depend  directly  or  indirectly  on  the 
target  weed  or  affected  nontarget  plants 
based  on  test  results. 

(5)  Proposed  methods  for  mitigation 
Identify  proposed  methods 
(management  and  other  alternatives)  to 
mitigate  potentially  undesired  effects. 

(6)  Abiotic  and  edaphic  effects. 
Identify  the  potential  abiotic  and 
edaphic  effect,  i.e.,  water,  soil,  air. 

(7)  Outcome  of  no  action  Provide  a 
statement  of  the  outcome  if  no  release 
was  made. 

(i)  Petitioner's  conclusion.  Offer  your 
conclusions  on  the  potential  risks  and 
benefits  regarding  the  consequences  of 
the  release  of  this  agent  and  its 
successful  establishment  in  the  North 
American  environment  throughout  the 
range  of  its  target  weed  and  susceptible 
nontarget  hosts.  Summarize  all  the 
results  of  your  study  of  this  agent,  its 
host  testing,  and  your  evaluation  of  the 
potential  environmental  impact.  Include 
a  quantitative  risk  assessment,  if 
available. 

§  330.207     APHIS  review  ot  permit 
applications:  denial  or  cancellation  ot 
permits. 

(a)  Inspection  of  premises.  APHIS  may 
inspect  the  facility  where  you  are 
proposing  to  receive  and  handle 
regulated  organisms  to  determine 
whether  the  facility  will  be  adequate  to 
prevent  plant  pest  dissemination.  When 
inspei  liiii;  \  our  facility,  we  will 
(  nnsnier  '.'h^'  fnllnwing  areas  to  the 
(ji't;re(  t    w  hi(  ti  thev  are  appropriate  to 
il;t  j    .i'lt  j  I  o  j>K    (resented  by  the 
[uiriii  uLii  n^uljtid  organism  for  which 
you  are  seeking  a  permit:- 


th 


V,,.  (. 


ilitv  have  entnwavs. 


(im. 

wind'u^   ,•,:!, 1     ther  structures, 
including  water,  air,  and  waste  handling 
systems,  to  contain  the  regulated 
organisms  and  prevent  the  entr>'  of  other 
organisms  and  unauthorized  visitors? 

(21  Does  the  facility  have  operational 
ciiiti  pnii  edural  safeguards  in  place  to 
prevent  the  escape  of  the  regulated 
organisms  and  prevent  the  entry  of  other 
organisms  and  unauthorized  visitors? 

(3)  Does  the  facility  have  a  means  of 
inactivating  or  sterilizing  regulated 
organisms  and  any  host  material, 
containers,  or  other  material? 

(b)  Denial  of  permits.  APHIS  will 
deny  an  application  for  a  permit  to 
move  or  release  an  organism  regulated 
under  this  subpart  when,  in  its  opinion, 
such  movement  would  involve  a  danger 


■'(iuidelines  describing  sii)>fffsli>d  ptivsical  and 
operational  rharactpristii.s  for  far  ililies  ma\  be 
obtained  by  wnling  to  Permit",  and  Ri^^, 
,^ssessn)ent.  PPQ.  APHI.S.  4700  River  Road  Unit 
1:J3.  Riverdale,  MD  20737-1236.  or  by  calling  (3011 
734-8896.  or  bv  faxing  vour  mquest  to  (301 )  734- 
8700. 
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of  dissemination  of  a  plant  post.  Danger 
of  plant  pest  dissemination  may  be 
deemed  to  exist  when: 

(1)  Existing  safeguards  against  plant 
pest  dissemination  are  inadequate  and 
no  adequate  safeguards  t  an  be  drranged; 
or 

(2)  The  destructue  potential  ot  the 
regulated  organism  to  plants,  plant 
parts,  or  plant  products,  should  it 
escape  despite  the  proposed  safeguards. 
outweighs  the  probable  benefits  that 
could  hp  derived  from  the  proposed 
movement  and  use  of  the  regulated 
organism:  or 

(.3)  When  vou.  as  a  previous 
permittee,  failed  to  maintain  the 
safeguards  or  otherwise  obser%"e  the 
conditions  prescribed  in  a  previous 
permit  and  have  failed  to  demonstrate 
vour  abilitv  or  intent  to  observe  them  in 
the  future:  or 

(41  The  proposed  movement  of  the 
regulated  organism  is  adverse  to  the 
conduct  of  an  eradication,  suppression, 
control,  or  regulatorv  program  of  APHIS. 

(c)  Cancellatmn  of  pfnnits.  .\PHIS 
ma\'  cancel  anv  outstanding  permit 
whenever; 

(1)  We  receive  information 
subsequent  to  the  issuance  of  the  permit 
of  circumstances  that  would  constitute 
cause  for  the  denial  of  an  applicatiim  for 
permit  under  paragraph  (hj  of  this 
section;  or 

(2)  You.  as  the  permittee,  fail  to 
maintain  the  safeguards  or  otherwise 
observe  the  conditions  specified  in  the 
permit  or  in  anv  applicable  regulations. 

§  330.208    Permit  conditions. 

(a)  If  your  permit  application  is 
approved.  APHIS  will  issue  a  permit 
that  will  include  anv  requirements  that 
are.  in  the  opinion  of  APHIS.  necessar\ 
to  prevent  the  dissemination  of  plant 
pests  into  the  United  States  or  interstate 
The  permit  may  specify-  a  particular  port 
of  entrv  through  which  the  regulated 
organism  must  enter  the  United  States. 
The  following  standard  conditions  will 
applv  to  all  permits  for  importation  and 
interstate  movement; 

(1)  After  receiving  the  regulated 
organisms  and  removing  them  from 
their  shipping  cc^ntainer.  you  must 
immediately  sterilize  or  destroy  the 
shipping  container  and  all  packing 
material,  media,  substrate  and  soil; 

(2)  You  must  keep  the  regulated 
organisms  within  the  laboratory  or  other 
designated  holding  area  at  vour  facilitv 
and  mav  not  remove  them  without  prior 
approval  from  APHIS; 

(.3)  You  must  allow  authorized  APHIS 
and  State  regulatory  officials  to  inspect, 
without  prior  notice  and  during 
reasonable  hours,  the  conditions  under 
which  the  regulated  organisms  are  kept; 


(4)  You  must  destroy  all  regulated 
organisms  kept  under  the  permit  at  the 
completion  of  the  intended  use.  and  not 
later  than  the  expiration  date  of  the 
permit,  unless  an  extension  is  granted 
bv  APHIS  before  the  expiratiim  of  the 
permit: 

(5)  In  the  event  of  an  escape  of  the 
regulated  organisms,  you  must  inform 
APHIS  immediately,  but  no  later  than 
24  hours  after  detecting  the  escape;  and 

(6)  During  the  time  that  the  regulated 
organisms  are  held  in  your  facility,  you 
must  maintain  records  that  identifv'  the 
organisms,  the  person  from  whom  you 
received  them,  the  date  the  regulated 
organisms  were  received  at  your  facility. 
and  the  disposition  of  the  organisms. 
You  must  maintain  those  records  for  a 
period  of  1  vear  following  the  final 
disposition  of  the  regulated  organisms. 
During  normal  business  hours,  you  must 
allow  an  APHIS  inspector  to  inspect  and 
copv  those  records. 

(li)  Supplemental  conditions  may  be 
included  on  the  permit  specific  to  the 
biology  of  the  organism,  the  types  of 
activities  involved  with  the  movement, 
or  the  specific  needs  of  a  facility. 

(c)  Permits  authorizing  movement  of 
organisms  through  the  United  States 
(i.e..  transit  movement)  will  include 
shipping  instructions  as  to  routing. 
labeling,  and  similar  requirements. 
Those  instructions  will  be  included  on 
the  permit  as  supplemental  conditions. 

[a)  The  length  of  a  permit's  validity 
will  be  indicated  on  the  permit.  Permits 
may  be  valid  for  a  maximum  duration 
of  10  years. 

§  330.209    Appealing  the  denial  or 
cancellation  of  permits  and  compliance 
agreements. 

If  vour  permit  dppli(,<ition  has  been 
denied  or  vour  [lerrnit  or  compliance 
agreement  has  been  canceled,  .APHIS 
will  promptlv  inform  vou.  in  writing,  of 
the  reasims  for  the  denial  or 
cancellation  You  may  appeal  the 
decision  by  writing  to  the  Administrator 
and  providing  all  of  the  facts  and 
reasons  upon  whifh  vou  are  relying  to 
show  that  vour  permit  application  was 
wrongfullv  denied  or  your  permit  or 
compliance  agreement  was  wrongfully 
canceled.  The  Administrator  will  grant 
or  denv  the  appeal  as  promptlv  as 
circumstances  allow  and  will  state,  in 
writing,  the  reasons  for  the  decision.  If 
there  is  a  conflic  t  as  to  any  material  fact, 
you  mav  request  a  hearing  to  resolve  the 
conflict   Rules  of  practice  concerning 
the  hearing  will  be  adopted  by  the 
Administrator. 

§330.210    Packaging  of  regulated 
organisms 

l.il  When  moving  a  regulated 
organism,  you  must  pack  the  organism 


in  a  container  or  combination  of 
containers  that  will  prevent  the  escape 
of  the  organism,  and  the  outer  container 
must  be  clearly  marked  to  indicate  its 
contents. 

(b)  Only  approved  packing  materials 
mav  be  used  in  a  shipment  of  regulated 
organisms. 

(1)  The  following  materials  are 
approved  as  packing  materials; 
Absorbent  cotton  or  processed  cotton 
padding  free  of  cottonseed;  cellulose 
materials:  excelsior;  felt:  ground  peat 
(peat  moss);  paper  or  paper  products; 
phenolic  resin  foam:  sawdust:  sponge 
rubber;  thread  waste,  twine,  or  cord;  and 
vermiculite. 

(2)  Other  materials,  such  as  host 
material  for  the  organism,  soil,  or  other 
tvpes  of  packing  material,  may  be 
included  in  a  container  only  with  the 
advance  approval  of  APHIS. 

§  330.21 1     Labeling  of  regulated 
organisms. 

If  you  are  importing  a  regulated 
organism  through  the  mail  or  through 
commercial  express  deliven,',  you  must 
attach  a  special  mailing  label,  which 
APHIS  will  provide  with  your  permit  or 
compliance  agreement,  to  the  container. 
The  mailing  label  will  indicate  that  the 
shipment  of  regulated  organisms  has 
been  authorized  by  APHIS.  If  regulated 
organisms  arrive  in  the  mail  without  a 
mailing  label,  an  APHIS  inspector  may 
refuse  to  allow  the  organisms  to  enter 
the  United  States. 

§  330.21 2     Exportation  of  organisms  from 
the  United  States. 

If  vou  are  shipping  regulated 
organisms  to  destinations  outside  the 
United  States,  the  organisms  must  be 
packaged  in  accordance  with  §  330.210 
to  prevent  their  escape  during 
movement. 

Done  in  Washington,  DC.  this  1st  clay  of 
October  2001. 
Bill  Hawks. 

I  'ndvr  Sfcrrtan'  fur  Mnrkptinti  and  ffpyiWafon' 
Pro<,'ra;77.< 

IFR  IJor,  01-25229  Kileci  10-,')-01;  H:4n  anil 
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ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Lockheed  Model  L-1011-385  series 
airplanes.  That  action  would  have 
required  the  replacement  of  the  flap 
position  indicator  with  an  improved 
flap  position  indicator.  Since  the 
issuance  of  the  NPRM.  the  Federal 
Aviation  Administration  (FAA)  has 
received  new  data  that  indicate  that 
currentlv  there  are  adequate 
annunciation  provisions  and  crew 
procedures  to  safely  detect  and 
accommodate  slat  drive  failures. 
Accordingly,  the  proposed  rule  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hector  Hernandez.  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch.  -ACE- 
lieA,  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta.  Georgia  30349:  telephone  (770) 
703-6069;  fax  (770)  703-6097. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-1011-385  series  airplanes,  was 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  June  17.  1998  (63  FR  33019).  The 
proposed  rule  would  have  required  the 
replacement  of  the  flap  position 
indicator  with  an  improved  flap 
position  indicator.  That  action  was 
prompted  by  a  report  indicating  that  an 
airplane  landed  at  an  excessive  sink  rate 
and  sustained  substantial  structural 
damage  when  the  leading  edge  slats 
failed  to  extend  for  landing  and  the 
flightcrew  failed  to  increase  airspeed  in 
response,  due  to  inadequate 
annunciation  of  the  slat  failure.  The 
proposed  actions  were  intended  to 
prevent  such  inadequate  annunciation, 
which  could  result  in  the  flightcrew 
being  unaware  when  the  leading  edge 
slats  fail  to  extend  properly;  such  failure 
could  result  in  reduced  stall  margins. 
and  consequent  reduced  controllability 
of  the  airplane. 

Actions  That  Occurred  Since  the  NPRM 
Was  Issued 

Since  the  issuance  of  that  NPRM.  the 
FAA  has  received  numerous  comments 
from  operators  claiming  that  there  are 
adequate  annunciation  provisions  and 
crew  procedures  currently  in  place  The 
manufacturer  and  operators  have 
identified  three  separate  locations  that 


show  the  position  of  the  slats  on  Model 
L-1011  series  airplanes: 

1  A  slat  monitor  panel  at  the  flight 
engineer's  station  displays  the  position 
of  each  of  the  fourteen  individual  .slat 
panels  by  illuminating  when  each  slat 
reaches  the  fully  extended  position,  as 
determined  bv  proximitv  sonsors  in 
each  slat's  drive  mechanism  This  sldt 
monitor  panel  also  displavs  the  angular 
position  of  both  the  right  and  left  slat 
drive  trains  on  a  dial-type  indicator 

2  A  green  "LE  EXT"  annunciation  on 
the  flap/slat  position  indicator  on  th«> 
center  instrument  panel  illuminat<-^ 
when  the  slats  reach  the  fully  extended. 
30-degree  deflection 

3.  Two  slat  drive  fault  indicators 
indicate  that  the  slat  dnvt>  has  been 
inhibited 

Most  but  not  all  slat  drive  failure 
modes  are  detected  and  actively 
annunciated  hv  the  slat  dri\p  fault 
indicators.  Anv  failure  that  inhibits  the 
slat  travel  pnor  to  full  extension  is 
clearly  indicated  on  the  slat  monitor 
panel  and  flap/slat  position  indicator  bv 
the  'no  indication  of  slat  extension 
indicator.  Current  crew  procedures  call 
for  the  flight  engineer  to  check  and 
confirm  slat  extension  prior  to  landing 
To  require  the  production  and 
installation  of  approximatelv  180 
shipsets  of  modified  indicators  (to 
accommodate  the  worldwide  fleet), 
which  have  not  been  manufactured  in 
more  than  15  years,  does  not  is  not 
necessary  in  light  of  the  additional 
indications  already  in  place  While  the 
modified  indicators  do  imprcne  slat 
drive  position  awareness  bv  active] \ 
annunciating  the  lack  of  slat  extension 
currently  there  are  adequate 
annunciation  pro\isions  and  crew 
procedures  to  safely  detect  and 
accommodate  slat  drive  failures. 

FAA's  Conclusions 

Upon  further  consideration,  the  F.\.\ 
has  determined  that  mandating  thi' 
installation  of  modified  indicators  is  not 
necessary  or  justifiable  because  current 
annunciation  provisions  and  crew 
procedures  are  adequate  to  address  the 
identified  unsafe  condition 
Accordingly,  the  proposed  rule  is 
herebv  withdrawn. 

Withdrawal  of  this  NPRM  ( (institutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  action 
in  the  future,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Regulatory  Impact 

Since  this  action  onlv  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 


Oriier  12Hfifi  the  K.-^uirtt.ii}  1  lexibility 
\(  t  nr  D(  )T  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979). 

List  of  Subiect.s  in  14  (  FK  Pari  A^ 

Air  transportation,  Aircraft,  Aviation 

safptv,  Safety 

The  Withdrawal 

.Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  98-NM-36-AD. 
published  in  the  Federal  Register  on 

iunc  17.  1998  (6J  FR  .^01 9,'.  ]>■ 
withdrawn. 

Issued  in  Renlon.  Washington,  on  October 
2.  2001. 

V'i  L.  Lipski. 

Manager.  Tmnsport  Airplane  Directorate. 
Aircraft  Certification  Service 

(PR  Doc  01-25185  Filed  10-5-01;  8:45  ami 

WLLWG  COO€  4910-1J-*' 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[AR-n-1-7526b:  FRL-7072-3] 

Clean  Atr  Act  Full  Approval  of 
Operating  Permits  Program  and 
Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Arkansas:  New  Source  Review 

AGENCY:  Knvirnnnierit.ii  I'r   N'.  tion 
Agent  v  (EPA) 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  hill 
d[ipr(iv<il  of  the  Operating  Permit 
Program  of  the  State  of  Arkansas  and  to 
dlso  approve  this  rule  as  it  pertains  to 
the  .State  Implementation  Plan   In  the 
final  rules  section  of  this  Federal 
Register  EPA  is  approving  the  State's 
submission  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
\  leu  s  this  as  a  noncontroversial 
amendment  and  anticipates  no  relevant 
adverse  comments.  An  explanation  for 
the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated,  if  EPA  receivesrelevant 
ddverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  action  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  ('mnments  on  this  proposed 
action  must  he  rec:ei\ed  in  writing  on  or 
before  No\eiiit)er  8,  2001. 
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ADDRESSES:  Written  cumments  on  this 
action  should  be  addressed  to  Ms   lole 
C.  Luehrs.  Chief.  Air  Permits  Section 
(6PD-R).  at  the  EPA  Region  6  Office 
hsted  below.  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

EPA.  Region  6.  Air  Permits  Section 
(6PE^-R).  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733  1 

Arkansas  Department  of 
Environmental  Quality.  Division  of  Mv 
Pollution  Control.  8001  National  Drive. 
P.O.  Box  8913.  Little  Rock.  .Arkansas 
7221&-8913 

Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Daron  Page.  EPA.  Region  6.  at  (214) 
665-7222. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the  final 
rules  section  of  this  Federal  Register 

Dated:  September  20.  2001.      | 
Gregg  A.  Cooke. 

Regional  Admmistrator^  Region  6. 

[FR  Doc  01-24901  Filed  li)-.5-(31   8  45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70  I 

[WV-T5-2001-02b;  FRL-7074-1] 

Clean  Air  Act  Approval  of  Operating 
Permit  Program  Revisions;  West 
Virginia 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  operating  permit 
program  of  the  State  of  West  Virginia 
West  Virginia's  operating  permit 
program  was  submitted  in  response  to 
the  Clean  Air  Act  (CAA)  Amendments 
of  1990  that  required  States  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationan," 
sources  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EP.^ 
granted  final  interim  approval  of  West 
Virginia's  operating  permit  program  on 
November  15.  1995.  West  Virginia  has 
revised  its  operating  permit  program 
since  receiving  interim  approval  and 


this  action  proposes  to  approve  those 
revisions  In  thf  Final  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
the  State's  operating  permit  program  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  rec;eived  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  must  be  received  in 
writing  by  November  8,  2001. 

ADDRESSES:  Written  comments  should 
be  mailed  U)  Ms  Makeba  Morris.  Chief, 
Permits  and  Technical  Assessment 
Branch,  Mailcode  3AP11.  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
I'  S  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103  and 
West  Virginia  Department  of 
Environmental  Protection.  Office  of  Air 
Quality.  1558  Washington  Street,  East 
Charleston.  West  Virginia.  25311. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Campbell,  (215)  814-2196,  or  by 
e-mail  at  campbell.dave@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

fiirther  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  tif  this  Federal  Register 
publication. 

Dated   September  25.  2001 
Donald  S.  Welsh. 

Regional  Administrator.  Region  III 

IFR  Doc  01-24712  Filed  10-.5-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2209,  MM  Docket  No.  01-246,  RM- 
10230] 

Radio  Broadcasting  Services; 
Asherton,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Jeraldine  Anderson  proposing  the 
allotment  of  Channel  284A  at  Asherton, 
Texas,  as  that  community's  first  local 
FM  service.  The  coordinates  for  Channel 
284A  at  Asherton  are  28-22-58  and  99- 
45-00.  There  is  a  site  restriction  6.8 
kilometers  (4.2  miles)  south  of  the 
community.  Since  Asherton  is  located 
within  320  kilometers  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  the  allotment  at  Asherton. 
DATES:  Comments  must  be  filed  on  or 
before  November  13,  2001,  and  reply 
comments  on  or  before  November  27, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Jeraldine 
Anderson,  1702  Cypress  Drive,  Irving, 
Texas  75061. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Maldng,  MM  Docket  No. 
01-246,  adopted  September  12,  2001 
and  released  September  21,  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
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consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  tliis 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authority  citation  for  part  7."? 
continues  to  read  as  follows: 

Authority:  47  I'  S  C.  154.  303.  334  and  33h 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bv 
adding  Asherton,  Channel  284A. 

Federal  Communicatujns  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Hulfs 
Division.  Mass  Media  Bureau 

[PR  Doc.  01-25113  Filed  lO-.S-Ol:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2206,  MM  Docket  No.  01-246,  RM- 

10241] 

Radio  Broadcasting  Services;  Dos 
Palos  and  Chualar,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KNTO, 
Inc.  requesting  the  reallotment  of 
Channel  240A  from  Dos  Palos, 
California  to  Chualar,  California,  and 
modification  of  the  authorization  for 
Station  KNTO(FM)  to  specify  operation 
on  Channel  240A  at  Chualar.  The 
coordinates  for  Channel  240A  at 
Chualar  are  36-34-54  and  121-26-34 
In  accordance  with  Section  1.420{i)  of 
the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  240A  at  Chualar. 
California. 

DATES:  Comments  must  be  filed  on  or 
before  November  13,  2001,  and  reply 
comments  on  or  before  November  27, 
2001. 


ADDRESSES:  Federal  Communications 
Commission.  Washington   DC]  20354 

In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  the 
petitioner's  counsel's,  as  follows:  Dan  1 
Alpert.  The  Law  Office  of  Dan  I  Alpert. 
2120  N.  21st  Road.  .Arlington.  Virgmia 
22201 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau. (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  i-  <i 
summary  of  the  Commission's  N'otu  •■  n( 
Proposed  Rule  Making.  MM  Docket  No 
01-248.  adopted  September  12,  2001. 
and  released  September  21.  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  < opNinj; 
during  regular  business  hnurs  Reference 
Information  Center.  Portals  11.  44.S  12 
Street.  SW.,  Room  Cy-A257, 
Washington.  DC  20554.  The  ( omplete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission  s 
duplicating  contractor.  Qualex 
International.  Portals  II.  445  12th  Street 
SW,  Room  CY-B402.  Washington.  DC 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com.  Provisions  of  the 
Regulatory  Flexibility  Act  of  1980  d(j  not 
apply  to  this  proceeding. 

Members  of  the  public  should  nntt- 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  f^.x 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  4~ 
CFR  1.415  and  1.420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  C^ommunuatuins 
Commission  proposes  to  amend  4  7  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  'A 
continues  to  read  as  follows: 

Authority:  4"  l   .S  C   154,  303,  334  and  336 
§73.202    [Amended] 

2.  Section  73.202(b},  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Dos  Palos. 
Channel  240A  and  by  adding  Chualar 
Channel  240A. 


Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

rVH  nr.f    01-25114  Filed  10-5-01:  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2208:  MM  Docket  No  Oi    247   RM- 
10232] 

Radio  Broadcasting  Services:  Big 
Wells,  TX 

AGENCY:  Federal  Conununications 

Commission. 

ACTKJN:  Proposed  rule. 

SUMMARY:  This  document  requests 
t  nmmHiits  on  a  petition  filed  by 
Katherine  PytMit  ft   posing  the 
allotment  of  {  h.iiM!",  2 71 A  at  Big  Wells. 
Texas,  as  thai  <    ;ii:;,inity's  first  local 
FM  sen  H  v   Thi  >  oordinates  for  Channel 
2 71 A  at  Big  W.'iis  are  28-34-05  and  99- 
32-52.  There  is  a  site  restriction  2.1 
kilometers  (1.3  miles)  east  of  the 
(  ommiinity  Since  Big  Wells  is  located 
withm  .120  kiliari.^tcr^  >  f  the  U.S.- 
Mexican bortl»'r   1  iiii  urrrnce  of  the 
Mexican  Go\(Tnmi';i!  \s]',\  be  requested 
for  the  allotment  at  Hit;  Wi-Us. 
DATES:  t  omments  in:i-t  [»»>  filed  on  or 
before  N'('\t^mb«n  '.  •   ..(»(':   and  reply 
1  iimments  ui  or  before  November  27, 
2001 

ADDRESSES:  F'licr.ii  (  iUimunications 
(  (immissi;  n   445  Twelfth  Street.  SW., 
Washington.  DC  20554  In  addition  to 

filing  comments  with  tht^  FCC, 
interested  partii>^  ^tii  .ml  ^erve  the 
petitioner,  as  fi'iiii\>v   K.ittierine  Pyeatt, 
bh55  .\intrt'e  Circle,  Dallas,  Texas 

"5214 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  S(  heut'rif   M.i--  M>(lia 
Burf-au,  1202    4  Ih- .,'  :M'- 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summan.  of  thr  ( .omniiv^ion's  Notice  of 
Propiisfd  K.ilc  Mdkiut;.  MM  Docket  No, 
(.il-J-4"   rtiiojit.-.i  s.  pt.'mber  12.  2001 
and  released  .September  21,  2001.  The 
full  text  of  this  Commission  decision  is 
a\  dilahle  for  inspection  and  copying 
duriiiy  normal  business  hours  in  the 
(  omniis^ion  s  Reference  Center  445 
Twilftli  .Street   SW    Washington,  DC 
20554    rh.   (  oriij'i"!.   text  of  this 
decision  nia\  .li'-c-  in  purchased  from 
the  ('ommission's  duplicating 
( ontractor  Qualfx  International  Portals 
11.  445  12th  Str<'.  I    SW     Koom  CY-B402. 
Washington   !)(     -.'0-,^4   '.lephone  202- 
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863-2893.  facsimile  202-863-2898.  or 
via  e-mail  quaiexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings.  su(  h  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1  1 204(b)  for  rules 
governing  permissible  e.v  partP  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  4  7  C;FR 
part  73  as  follows;  i 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  part  73 
continues  to  read  as  follows 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Arnended] 

2.  Section  73, 202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Big  Wells.  Channel  27i.-\ 

Federal  Communications  Commission. 
John  .\.  Karousos, 

Chirt  Allorntions  Branch.  Policy  and  Rules 
Division.  .V/a*-'.  Media  Bureau 
[PR  Dor   01-2511.5  Fii^'d  10-5-01;  8.45  am] 
BIUJHG  COOe  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  209,  234.  and  236 

[Docket  No.  FRA-2001-10160] 
RIN2130-AA94 


I 


Standards  for  Development  and  Use  of 
Processor-Based  Signal  and  Train 
Control  Systems 

AGENCY:  Federal  Railroad 

Administration  iFRAj.  Transportation 

(DOT) 

ACTION:  Extension  of  comment  period. 


summary:  By  notice  of  proposed 
rulemaking  (NPR.M)  published  on 
August  10.  2001  (66  FR  42352)  FRA 
proposed  new  regulatirins  gov>'rning  the 
development  and  use  of  processor-based 
signal  and  train  control  systems.  In  that 


notice,  FR.A  established  a  deadline  for 
the  submission  of  written  comments  of 
October  9.  2001.  Due  to  the  need  to 
ensure  that  all  interested  parties  have  a 
sufficient  amount  of  time  to  fully 
develop  their  comments  and  because 
several  requests  for  additional  time  to 
submit  written  comments  have  been 
received  bv  FRA,  this  document 
announces  an  extension  of  the  deadline 
for  the  submission  of  written  comments. 
DATES:  Written  comments  must  be 
ret:eivc'd  bv  November  8.  2001. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  expenses 
or  delav 

ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk,  Docket  Management 
Svstem,  I'.S  Department  of 
Transportation  Room  PL  401.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001    If  vou  wish  to  receive 
confirmation  of  re(;eipt  of  your  written 
comments,  please  include  a  self- 
addressed,  stamped  postcard. 

The  docket  management  system  is 
located  on  tht-'  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  am.  and  5  p.m., 
Mondav.through  Friday,  except  federal 
holidays.  You  can  also  review- 
comments  on-line  at  the  DOT  Docket 
Management  System  web  site  at  http:// 
dms  dot  gov 

You  mav  submit  comments 
electronically  bv  accessing  the  Docket 
Management  Svstt-m  web  site  at  http:// 
dms  d(H  yov  and  following  the 
instructions  for  submitting  a  document 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willidm  H  Goodman,  Staff  Director, 
Railroad  Signal  Program,  Office  of 
Safetv,  FRA.  1120  Vermont  .Avenue. 
NW,  Washingtcm.  DC  20590  (telephone; 
202-493-6325);  Gradv  C.  Colhen,  Jr., 
Deputv  Associate  Administrator  for 
Safetv  Standards.  FRA.  1120  Vermont 
Avenue,  NW  ,  Mail  Stop  25. 
Washington,  DC  2U590  (telephone;  202- 
493-6302):  Cynthia  B  Walters.  Office  of 
Chief  Counsel.  FRA  1 120  Vermont 
Avenue.  NW  ,  Mail  Stop  10. 
Washington,  DC  20590  (telephone;  202- 
493-6064);  or  David  T   Matsuda.  Office 
of  Chief  Counsel.  FRA.  1120  Vermont 
Avenue.  NW..  Mail  Stop  10. 
Washingtcm,  DC  20590  (telephone;  202- 
493-6046) 

SUPPLEMENTARY  INFORMATION:  Recently. 
d  few  intereslfd  parties  notified  FRA  of 
the  need  for  additional  time  in  which  to 
prepare  their  written  comments.  Due  to 
the  novelty  of  this  rulemaking,  FR,\ 
does  not  wish  tn  inhibit  the  abilitv  of 


any  party  to  fully  develop  its  comments 
and  seeks  to  provide  sufficient  time  for 
all  interested  parties  to  gather  necessary 
information.  Therefore,  as  FRA  is 
inclined  to  extend  the  period  for  the 
submission  of  written  comments  for 
certain  interested  parties,  FRA  is 
compelled  to  provide  the  same 
e.xtension  to  all  commenters. 
Consequently.  FRA  believes  it  is  in  the 
best  interest  of  all  parties  involved  to 
extend  the  period  for  the  submission  of 
written  comments  in  this  proceeding  to 
November  8.  2001.  It  should  be  noted 
that  FRA  does  not  expect  anyone  to  seek 
any  further  extension  of  the  comment 
period  in  this  proceeding  and  will 
consider  comments  submitted  after 
November  8,  2001,  only  to  the  extent 
possible  without  causing  additional 
expense  or  delay. 

The  proposed  rulemaking  is  based 
upon  a  recommendation  from  the 
Railroad  Safety  Advisory  Committee 
(RSAC),  A  meeting  of  the  Positive  Train 
Control  Working  Group  from  this 
committee  is  planned  for  December  4- 
6,  2001,  in  San  Antonio.  TX  For  further 
information,  please  see  the  RSAC  web 
site  at  http://rsac.fra.dot.gov/. 

Issued  in  Washington.  DC  on  October  2. 
2001. 
George  A.  Gavalla, 

Associate  .administrator  for  Saffty 

[FR  Do(  .  01-25224  Filed  10- ,5-01.  8;45  am] 

BILUNG  COOE  491l>-06-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  12-Month  Finding  for  a 
Petition  To  List  the  Bonneville 
Cutthroat  Trout  as  Threatened 
Throughout  Its  Range 

AGENCY:  Fish  and  Wildlife  Ser\ice. 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service),  announce  a  12-month 
finding  for  a  petition  to  list  the 
Bonneville  cutthroat  trout 
(Oncorhynchus  clarki  Utah)  as 
threatened  throughout  its  range 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended.  After  review  of  the 
best  available  scientific  and  commercial 
information,  we  find  that  listing  the 
Bonneville  cutthroat  trout  (BCT)  is  not 
warranted  at  this  time. 
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DATES:  The  finding  announced  in  this 
document  was  made  on  September  28. 
2001. 

ADDRESSES:  Data,  information, 
comments,  or  questions  regarding  this 
notice  should  be  sent  to  the  Field 
Super\isor.  U.S.  Fish  and  Wildlife 
Service,  Utah  Ecological  Services  Field 
Office.  145  East  1300  South.  Suite  404. 
Salt  Lake  City.  Utah  84115.  The 
complete  administrative  file  for  this 
finding  is  available  for  inspection 
during  normal  business  hours,  by 
appointment,  at  the  above  address  The 
status  review  document  for  the 
Bonneville  cutthroat  trout  also  may  be 
obtained  at  that  address,  or  at  our 
Internet  web  site  at  <wwrw.r6fws.gov/ 
cutthroat>. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvette  Converse  at  the  above  address  or 
telephone  (801)  524-5001.  extension 
135,  or  e-mail 
Yvette_Converse@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S. C.  1531  ef  seq),  requires  that 
within  90  days  of  receipt  of  the  petition, 
to  the  maximum  extent  practicable,  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  requested  action  may  be  warranted. 
If  there  is  substantial  information,  the 
Act  requires  that  we  review  the  status  of 
the  species  and  publish  another  finding, 
the  12-month  finding,  indicating 
whether  the  petitioned  action  is — (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  listing  proposal  by  other 
pending  proposals  of  higher  priority 
Such  12-month  findings  are  to  be 
published  promptly  in  the  Federal 
Register 

In  the  mid-to  late  1970s,  professional 
fisheries  organizations  became 
concerned  by  reports  from  the 
professional  and  academic  communities 
that  few  genetically  "pure"  populations 
of  BCT  remained  in  existence  (Tanner 
1936;  Cope  1955;  Sigler  and  Miller 
1963,  Holden  et  al.  1974.  Behnke  1976. 
Hickman  1978).  These  reports  prompted 
fish  conservation  groups  to  investigate 
the  status  of  BCT.  After  receiving  a 
petition  from  the  Desert  Fishes  Council 
and  American  Fisheries  Society  to  list 
BCT  in  1979.  we  conducted  a  status 
review  of  the  subspecies  (U.S.  Fish  and 
Wildlife  Service  1984).  We  determined 
at  that  time  that  listing  the  BCT  was 
"warranted  but  precluded"  by  other 


higher  prioritv  activities  (Januarv  20. 
1984;  49  FR  2485). 

In  1992.  we  were  again  petitioned  by 
the  Desert  Fishes  Council  and  the  Utah 
Wilderness  Alliance  to  list  BCT  as 
threatened.  We  classified  this  as  a 
"second  petition"  b(?cause  it  provided 
no  new  information,  and  listing  the 
subspecies  had  alread\'  been  determined 
to  be  "warranted  but  precluded  " 

On  Febnjar\'  26.  1998.  we  received  a 
petition,  dated  Februar\'  5.  1998.  from 
the  Biodiversitv  Legal  Foundation 
requesting  that  BCT  be  listed  as 
threatened  in  those  United  States  river 
and  lake  ecosystems  where  it  presently 
exists,  and  to  designate  its  occupied 
habitat  as  critical  habitat  within  a 
reasonable  period  of  time  following  the 
listing 

The  petitioners  assert  that  the 
remaining  geneticallv  pure  stocks  of 
BCT  occur  almost  exclusively  in  small, 
isolated  streams  in  mountainous  areas, 
and  that  it  is  common  for  todav's  B(T 
stocks  to  have  some  degree  of 
hybridization  with  introduced, 
nonnative  trout 

The  petitioners  fujlher  assert  that  the 
BCT  should  be  listed  as  threatened 
because  the  subspecies'  present 
distribution  and  abundance  are 
substantially  reduced  from  historic 
conditions;  remaining  stocks  are  small 
widely  separated,  and  continue  to 
decline  in  abundance;  and  the  thn^ats  to 
the  survival  of  BCT  are  pervasive  and 
ongoing.  The  petitioners  allege  that 
threats  to  BCT  include  habitat 
destruction  from  logging  and  associated 
road  building;  adverse  effects  on  habitat 
resulting  from  livestock  grazing,  mininv;, 
urban  development,  agricultural 
practices,  and  the  operation  of  dams; 
historic  and  ongoing  stocking  of 
nonnative  fish  species  that  compete 
with  or  prey  upon  BCT;  and  excessive 
har\'est  by  anglers 

The  petitioners  also  are  of  the  opinion 
that  programs  to  protect  and  restore  B('T 
are  inadequate  or  nonexistent,  and  that 
stocks  of  this  fish  continue  to  be 
threatened  by  a  wide  variety  of  ongoing 
and  proposed  activities. 

Status  Review 

On  December  8.  1498.  we  pulilished 
a  90-day  finding  for  the  BCT  petition  in 
the  Federal  Register  (B,'!  FR  F.7f)4()i   We 
found  that  the  petition  presented 
substantial  information  indicating  that 
listing  this  subspec:ies  ma\  be 
warranted.  At  that  time  we  initiated  a 
review  of  the  species'  -status  v\ithm  it^- 
historic  range. 

The  comment  period  for  submission 
of  additional  information  originally 
expired  on  Ianuar\  7,  1999,  However, 
this  comment  period  was  reopened  on 


|anuar>'  13,  1999  (64  FR  2167).  and 
extended  to  Februar>'  12.  1999. 
Numerous  (omments  were  received, 
evaluated,  and  incorporated,  where 
appropriate,  into  this  review.  As  this 
status  review  was  being  compiled, 
information  was  updated  and  reviewed 
to  ensure  that  the  review  refiects  the 
most  accurate  information  available. 

(ieographir  Range  of  Bonneville 
Cutthroat  Trout 

Since  the  desiccation  of  ancient  Lake 
Bonneville  nearly  10.000  years  ago.  the 
( limate  in  the  Bonneville  Basin  has 
remained  relatively  arid.  Suitable 
( onditions  for  cutthroat  trout,  such  as 
adequate  stream  flow  and  water 
temperatures,  range  from  higher 
elevations  (approximately  8.000  to 
1 1  000  feet  above  mean  sea  level)  in 
small  mountain  streams  and  lakes 
w  ithin  coniferous  and  deciduous  forests 
and  meadows  to  lower  elevation 
(approximately  3.000  to  5,000  feet  above 
mean  sea  level)  alluvial  desert  river 
systems  with  sage-steppe  grasslands  and 
herbaceous  riparian  communities.  For 
purposes  of  this  status  investigation, 
suitable  BCT  habitat  within  the 
subspecies'  range  is  logically  broken 
into  five  natural  geographically  and 
hvdrologirally  distinct  areas,  henceforth 
referred  to  as  Geographic  Units  (GU). 
The  GUs  are  described  in  detail  in  tbe 
status  review  document  available  from 
Utah  Ecological  Services  Field  Office 
(see  ADDRESSES)  These  GUs  are 
generally  <  ategorized  as — 

(a)  Bear  Lake — includes  Bear  Lake  and 
several  small  streams  draining  into  Bear 
Lake  within  Idaho  and  L'tah; 

ibi  Bear  Ri\er — includes  the  upper 
Bear  River  draining  the  northwestern 
portion  of  the  Uinta  Mountains,  the 
Smith's  Fork  and  Th^nn^  Fiirk 
watershed   the  (  ut    K,.  •  r  ^s  „tHr-.hed.  the 
Logan  an(i  Little  H<'.ir  Rivers  watershed. 
and  others, 

({  )  Northern  Bonneville — includes  the 
Weber  Ogden,  and  Jordan  Rivers  (Great 
Salt  I^ke)  watershed  and  the  Provo  and 
Spanish  Fork  Rivers  (Utah  Lake) 
watersheds: 

(d)  Western  Bonneville — includes 
small  streams  draining  both  the  east  and 
west  slopes  of  the  Deep  Creek  Mountain 
range  on  the  border  of  Utah  and  Nevada 
as  well  as  Wheeler  Peak  (Great  Basin 
National  Park)  and  Mt,  Mariah 
Wilderness  Area  (Humboldt-Toiyabe 
National  Forest)  draining  from  the  east 
slope-  "f  th>>  Snake  Mountain  range  of 
-outhedNtirn  Nevada,  and  Snake  and 
.Steptoi'  \  .illevs;  and 

(el  s  1  itiitrn  Bimneville — includes 
Mt  DiiMi  !  .inl  th"  Tusher  Mountains 
and  I'tU'T  -ira:!i.iui'-   if  the  Sevier  and 
Beaver  River  and  northwestern  portions 
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of  the  Virgin  River  draining  from  the 
Pine  Valley  Mountains  north  of  St. 
George.  Utah. 

Threats  I 

Although  some  threats  to  BCT  still 
occur,  information  reviewed  in  this 
status  report  indicates  that  the  overall 
level  of  threats  to  the  long-term 
persistence  of  BCT  has  decreased  during 
the  past  50  years.  The  majority  of 
activities  that  caused  the  severe  decline 
in  BCT  throughout  its  range  appear  to 
have  occurred  from  1850  to  1950  These 
activities  included  water  development. 
commercial  fish  harvest,  timber  harvest. 
livestock  grazing,  urban  development, 
and  introduction  of  nonnative 
salmonids.  .Mthough  most  of  these 
activities  occur  to  some  e.xtent  in 
different  regions  of  the  Bonneville 
Basin,  there  is  no  longer  the  same  level 
of  devastating  impacts  on  BCT  and  its 
habitat  that  resulted  in  the  wide-spread 
habitat  destruction  and  BCT  population 
decline  of  the  late  1800s  and  earlv 
1900s.  I 

Habitat 

Habitat  degradation  from  multiple 
sources  is  a  considerable  threat  to  BCT 
populations  in  some  areas.  Livestock 
grazing  has  been  specifically  identified 
as  one  primary  reason  for  habitat 
degradation.  Improper  livestock  grazing 
has  led  to  moderate  to  severe  localized 
impacts  on  stream  habitat  and  riparian 
areas.  Indirectly,  excessive  fine 
sediment,  resulting  from  poor  upland 
watershed  condition,  affects  water 
quality  and  instream  habitat.  More 
direct  damage  includes  decreased  bank 
stability  and  loss  or  destruction  of 
riparian  area. 

Road  building  can  be  a  problem 
exacerbating  sedimentation,  bank 
instability,  and  loss  of  riparian  area. 
Habitat  damage  from  historic  timber 
harvest  has  affected  the  long-term 
channel  stability,  substrate,  and 
morphology  in  some  streams. 
particularly  in  the  mountainous  areas 
where  large  timber  stands  were 
historically  harvested  for  railroad  and 
development. 

Water  development  (diversions  and 
dams)  has  irreversibly  changed 
individual  stream  processes  and 
hydrologic  conditions  in  some 
drainages.  Instream  water  diversion 
structures  that  dewater  stream  reaches, 
dams  that  impound  water,  and  culverts 
that  act  as  barriers  to  fish  movement 
fragment  or  reduce  available  habitat  and 
stream  miles  occupied  for  BCT 
Throughout  the  deserts  of  the 
Bonneville  Basin,  humans  compete  with 
native  wildlife  for  water.  The  overall 
impact  of  water  development  projects 


nn  BCT  is  nearly  impossible  to 
determine,  but  has  no  doubt  been  a  large 
factor  in  the  decline  of  native  fish 
populations, 

.Although  some  streams  receive 
extensive  recreational  traffic  (including 
hikers,  anglers,  camping,  horseback 
riding,  and  ATVs)  which  can  result  in 
instream  and  riparian  damage  or 
indirect  effects  to  water  quality  and 
hydrology  where  the  activity  is  not 
adequately  controlled,  impacts  from 
these  activities  tend  to  be  localized  and 
do  not  affect  overall  watershed 
conditions. 

.\lthough  some  higher-profile  areas 
are  wjoverned  bv  extensive  land-use 
regulation  administered  by  the  Federal 
land  management  agencies,  cumulative 
habitat  impacts  from  different  land-use 
activities  remain  a  concern  for  BCT 
populations  in  high-traffic  areas. 

Overutilization 

R(-guldti(ins  in  place  to  control  fish 
harvest,  fish  stocking,  and  land-use 
incorporate  an  emphasis  on  the  long- 
term  persistence  of  BCT  Although 
considered  a  significant  reason  for  the 
initial  decline  of  B("T.  fish  harvest  is  no 
longer  considered  a  threat  to  the  long- 
term  persistence  of  BCT. 

Disease 

Whirling  disease  is  caused  by 
Myxobolus  cerphralis.  a  metazoan 
parasite  that  penetrates  head  and  spinal 
cartilage  of  young-of-year  salmonids. 
Once  into  the  cartilage,  the  parasite 
multiplies  quickly,  affecting  equilibrium 
of  the  fish.  This  can  cause  the  fish  to 
swim  erratically  or  to  have  difficulty 
feeding  or  avoiding  predators.  Whirling 
disease  was  introduced  into  North 
America  in  the  late  1950s  and  has 
damaged  primarilv  wild  rainbow  trout 
(RBT)  populdtinns  whsre  the  parasite 
becomes  established  Although  other 
salmonids  also  may  be  infected,  the 
extent  of  disease  manifested  in  other 
salmonids  has  not  been  fully  assessed. 

The  life  cycle  of  the  parasite  involves 
a  robust  spore  that  withstands  freezing 
and  desiccation.  In  addition,  the  spore 
persists  for  years  or  even  decades  and. 
therefore,  is  verv  difficult  to  eradicate 
from  water  systems.  When  ingested  by 
a  tiny  common  aquatic  worm.  Tubifex 
tuhifpx.  the  parasite  transforms  into  its 
nior*'  fragile  state  that  must  infect  young 
fish  within  several  days  or  it  will  die 
(Whirling  Disease  Foundation  2000). 

Within  the  range  of  BCT.  whirling 
disease  has  been  confirmed  in  several 
major  water  systems  However,  to  date 
there  have  been  no  documented 
population  declines  of  BCT  attributable 
to  whirling  disease.  At  this  point,  it  is 
unclear  if  such  a  decline  will  happen. 


Based  on  results  of  studies  summarized 
in  the  6th  Annual  Whirling  Disease 
Symposium  and  based  on  conversations 
with  State  fisheries  managers  and  fish 
health  experts  in  the  Bonneville  Basin, 
the  following  are  some  general  notes 
pertaining  to  whirling  disease  in 
cutthroat  trout  (Granath  2000). 

Spatial  and  temporal  factors  may  play 
a  role  in  the  extent  of  damage  to 
cutthroat  populations  from  whirling 
disease.  Timing  of  reproduction  may 
influence  extent  of  infection,  if  cutthroat 
larvae  are  hatched  before  or  after  the 
peak  concentrations  of  the  parasite.  It 
has  been  further  hypothesized  that 
fluvial  cutthroat  trout  may  migrate  to 
headwater  reaches  of  streams  to  spawn, 
where  hatched  larvae  may  be  either 
outside  the  range  of  contaminated 
reaches  or  amidst  habitat  conditions 
where  the  tubifex  worms  and  spores 
may  not  or  are  less  likely  to  accumulate 
in  damaging  or  lethal  concentrations. 
However,  studies  are  preliminary  and 
little  can  be  predicted  about  the  long- 
term  impacts  of  whirling  disease  on 
cutthroat  populations.  One  study 
suggests  that  cutthroat  trout  simply  may 
develop  less  severe  physiological 
disease  compared  to  RBT. 

Overall,  recent  research  on  whirling 
disease  has  uncovered  substantial 
information  now  being  used  in 
management  and  control  of  the  spread 
of  this  disease.  Federal.  State,  and 
private  sport-fishing  interests  have 
invested  great  effort  and  funds  in 
finding  a  way  to  eradicate,  control,  or 
cure  whirling  disease.  Although  not 
necessarily  intended  for  the 
conservation  of  native  cutthroat  trout, 
ongoing  research  undoubtedly  benefits 
these  native  populations  as  managers 
seek  to  sustain  and  protect  wild 
nonnative  fisheries.  In  addition  to 
research,  fisheries  health  programs  are 
focused  on  frequent  and  comprehensive 
testing  of  natural  water  systems  and 
hatchery  facilities  to  ensure  early 
detection  of  the  parasite.  Strict 
regulations  on  fish  culture,  transport, 
and  angling  have  been  implemented. 
Also,  public  education  programs  on 
whirling  disease  and  preventing  its 
spread  are  widespread  throughout 
angling  communities. 

Inadequate  Regulatory  Mechanisms 

Stocking  of  RBT  and  other  nonnative 
salmonids  continues  to  be  a  potential 
threat.  Although  recent  surveys  and 
research  indicate  hybridization  between 
BCT  and  other  nonnative  salmonids  is 
not  as  prevalent  as  previously  thought, 
the  threat  of  hybridization  remains  in 
drainages  where  RBT  are  stocked  in 
close  proximity  to  pure  BCT 
populations  or  where  stocking  of  these 
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species  prevents  reintroduction  or 
colonization  of  BCT.  Although  most 
States  are  focusing  on  the  issue  and 
some  State  stocking  protocols  have  been 
changed  to  prevent  stocking  of 
nonnative  salmonids  into  BCT  streams, 
the  success  of  proposed  and 
implemented  changes  to  reduce  the 
threats  from  hybridization,  competition, 
and  predation  of  nonnative  salmonids 
on  BCT  has  yet  to  be  seen. 

Many  BCT  populations  are  located  on 
lands  publicly  owned  and  managed  by 
the  U.S.  Forest  Service  (USPS),  National 
Park  Service  (NPS),  and  Bureau  of  Land 
Management  (BLM),  Although  some 
acute  problems  occur  on  lands  managed 
by  these  agencies,  public  ownership 
provides  some  protection  from 
development  and  guarantees  public 
review  of  major  activities  which  may 
adversely  affect  wildlife  through 
compliance  with  the  National 
Environmental  Protection  Act.  In 
addition,  some  private  citizens  and  local 
groups  are  getting  involved  in  BCT 
conservation  efforts  in  coordination 
with  State  and  Federal  agencies. 

Numerous  Federal  and  State 
regulatory  mechanisms  exist  that,  if 
properly  administered  and 
implemented,  protect  the  long-term 
persistence  of  BCT  and  its  habitat. 
However,  this  is  dependent  on  the 
ability  of  those  agencies  to  devote 
adequate  resources  toward  fulfilling 
their  responsibilities  to  environmental 
protection.  Where  regulations  are  not 
adequately  enforced,  BCT  can  be 
adversely  impacted. 

According  to  information  collected  for 
this  review,  the  level  of  adequate 
Federal  and  State  regulation  varies 
among  areas  and  among  agencies,  but 
generally  has  improved  over  the  past  30 
years.  Although  some  problem  areas 
still  exist,  the  commitment  from  these 
agencies  for  the  protection  of 
environmental  resources  including  BCT 
is  greater  than  it  has  ever  been.  In 
addition,  there  is  more  collaboration 
between  local  corrun unities,  local 
governing  entities,  and  State  and 
Federal  agencies,  which  allows  more 
amicable  resolution  of  land-use  conflicts 
and  better  funding  and  commitment  to 
conservation  activities  of  BCT. 

Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

In  order  to  respond  to  the  petitioners' 
concern  regarding  the  threat  of  genetic 
introgression  between  BCT  and  other 
trout  species,  we  investigated  the 
standards  used  by  the  various 
management  agencies  to  determine  pure 
BCT  stocks  suitable  for  reclamation  and 
conservation  programs. 


In  the  early  1900s,  confusion 
regarding  the  physical  description  of 
pure  BCT  arose  because  of  the 
extinction  of  BCT  from  the  type  locality 
in  Utah  Lake  in  the  1930s  and 
subsequent  confusing  accounts.  Early 
taxonomic  distinctions  were  based 
solely  on  physical  descriptions  (Tanner 
and  Hayes  1933;  Behnke  1992).  Reports 
of  extinction  from  some  well  known 
locations  and  knowledge  of  widespread 
stocking  of  RBT  and  Yellowstone 
cutthroat  trout  (YCT)  led  some  experts 
to  speculate  that  BCT  was  e.xtinct  in  its 
pure  form  (Tanner  1936;  Cope  19.55: 
Sigler  and  Miller  1963;  Hoiden  et  al 
1974).  Such  speculation  became  widely 
accepted  because  there  were  no  accurate 
and  accepted  criteria  to  define  pure 
BCT. 

In  assessing  levels  of  hybridization 
among  species  or  subspecies,  known 
"pure"  or  unhybridized  samples  must 
be  available.  In  the  case  of  BCT,  some 
of  the  earliest  speculation  and  reports 
on  purity  were  based  on  inter-drainage 
or  inter-basin  phenotypic  differences 
before  genetic  technology  was 
developed.  However,  this  kind  of 
information  can  be  misleading  where 
phenotypic  differences  do  not  reflect 
genetic  differences  or  speciation  It  was 
not  until  the  1960s  and  1970s,  when  a 
few  BCT  populations  were  found  in 
extremely  isolated  or  pristine  condition* 
where  introductions  of  nonnative 
species  had  not  occurred,  which 
wildlife  managers  were  certain  they  had 
identified  pure  BCT,  that  managers 
began  to  develop  a  standard  for  BCT 
purity  (Behnke  1988;  Hickman  1978) 
the  1970s,  criteria  were  developed  by 
which  purity  could  be  assessed 
(Hickman  1978).  Soon  after,  genetic 
technology  was  applied  to  the  question 
of  purity  (Wydoski  et  al.  1976.  Martin  et 
al.  1985,  Williams  and  Shiozawa  1989) 

Two  main  issues  developed  related  to 
purity  of  BCT.  The  first  was  how  to 
discern  purity.  The  second  was  what 
level  of  purity  warrants  protection. 
Criteria  and  protocols  to  address  these 
two  separate  but  related  issues 
continued  to  evolve  over  the  past  three 
decades  as  technological  advances  and 
new  information  became  available  on 
what  constitutes  pure  BCT  (Wydoski  et 
al.  1976,  Martin  et  al.  1985,  Williams 
and  Shiozawa  1989,  Shiozawa  et  al 
1993,  Toline  et  al.  1999).  With  shifts  in 
understanding  of  the  importance  of 
local  genetic  adaptions,  it  became 
important  to  identify  a  critical  level  or 
range  of  hybridization  or  a  conservation 
criterion  by  which  important 
populations  could  be  identified  and 
protected  (Toline  and  Lentsch  1998. 
UDWR  2000).  With  such  a  criterion. 
managers  hoped  to  ensure  that 


In 


important  BCT  genetic  information  was 
not  dismissed  or  eradicated  because  of 
low  levels  of  hybridization  or 
speculative  data 

In  addition  to  genetic  information. 
stocking  records  and  biogeographic 
knowledge  has  been  and  continues  to  be 
ased  ti)  assess  the  likelihood  that  a 
particular  population  is  hybridized.  It 
was  originally  suspected  that  where 
RBT  nr  other  cutthroat  subspecies  such 
as  YCT  were  storkq<l,  BCT  were 
hybridized  (Behnke  and  Zam  1976. 
Sigler  and  Miller  1963;  Hoiden  et  al 
1974)  However,  with  the  development 
of  recent  techniques  for  genetic  analysis, 
it  has  become  apparent  that  many  BCT 
populations  have  coexisted  with  RBT 
with  extremely  low  or  no  levels  of 
hybridization  In  fact,  recent  genetic 
technology  has  proven  invaluable  in 
identif\ing  pure  populations  previously 
suspected  of  hvbndization  flT)WR 
unpublished  reports] 

Overall  managers  have  used  all  of 
these  techniques  as  well  as  other 
information  to  make  the  best  judgement 
as  to  the  puritv  of  a  given  population 
and  its  distribution  within  a  given 
system   In  an  effort  to  ensure  d  ^t.unlrird 
assessment  of  purity  in  how  BCT  K^ 
managed,  the  .State  wildlife  agencies  in 
Utah.  Wyoming,  Idaho,  and  Nevada 
have  worked  together  to  describe 
protocols  and  criteria  for  evaluating 
purity  and  managing  BCT  for 
conser\'ation  (UDWR  200(1    Thi<  effort 
represents  a  (omhination  of 
management  strategies  and  input  from 
academic  and  species  exp)erts  to  ensure 
that  the  pro(  ess  is  based  on  the  best 
available  information  and  sound 
biology 

For  the  purposes  of  this  status  review, 
fish  populations  that  State,  Tribal,  and 
Federal  agencv  fisheries  managers  have 
designated  as  B(T  even  though  the 
pre<:ise  genetic  ((imposition  of  each  BCT 
population  may  not  be  completely 
described,  are  assumed  to  represent  this 
subspet:ies  unless  specific  physical, 
genetic,  or  behavioral  information 
indicates  otherwise. 

Conservation  Actions 

The  States  of  I  'tab,  \\  M-mmg,  Idaho, 
and  Nevada.  1  SFS,  BLM,  NPS,  Tribal 
governments.  Trout  Unlimited,  and 
other  involved  parties  ri'imrlt'd 
numerous  ongoing;  pri-i'-'  '^  'h..'  are 
completed  qr  being  ( (i[iip;''!i'ii  for  the 
protection  and  revtor.it ;"ii  i.f  Bt.T  and 
their  habitats  In  .iiiditu  n.  each  State 
wildlife  ageni  \  fi.is  m  [iLn  < 
conservation  pldus,  (.  imsen  .ition 
agreements,  or  other  such  interagency 
(  ooperative  efforts  to  ensure  the  long- 
term  persistence  of  BCT.  A  range-wide 
Conservation  Agreement  was  recently 
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finalized  and  includes  all  four  State 
wildlife  agencies  as  well  as  the  Service, 
the  USFS,  BLM.  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  and  the  NTS,  with  support 
from  Trout  Unlimited  and  other 
organizations.  This  agreement  will 
improve  coordination  and  effectiveness 
of  conservation  actions  across  State 
boundaries. 

Specific  conservation  actions  are 
planned,  discussed,  ajid  described  at 
semi-annual  inter-agency  meetings  of 
BCT  experts  (agency  and  academic). 
Originallv  convened  to  review  actions 
described  under  the  Utah  conservation 
agreement  for  BCT,  these  meetings  have 
expanded  to  include  VVvoming.  Idaho. 
and  Nevada  State  agencies  as  well  a.s 
Federal  agencies.  Aquatic  managers  and 
BCT  experts  review  upcoming  plans  for 
conservation  actions  and  describe 
actions  implemented  in  the  past  field 
season.  In  addition,  native  cutthrnat 
trout  management  is  discussed  and  the 
group  provides  a  forum  for  developing 
standards  on  different  issues  such  as 
assessing  purity,  chemical  treatments 
for  restoration,  brood  source 
development,  inter-  and  intra-basin 
transfers,  and  stocking  protocols 

These  meetings  are  attended  bv  all 
four  State  wildlife  management  agencies 
as  well  as  the  main  Federal  land 
management  agencies.  Trout  Unlimited, 
local  academic  experts,  and  private 
citizens  active  in  BCT  conservation. 
Funds  are  allocated  from  different 
sources  including  State  sportfishing 
monies.  Federal  Aid  in  Sportfishing 
monies,  and  USFS.  Great  Basin  Natinndl 
Park,  and  other  Federal  land 
management  agency  funds,  and  are 
administered  cooperatively  among 
involved  agencies.  Coordination  among 
agencies  and  groups  and  increased 
funding  has  led  to  substantial  success  in 
implementing  conservation  efforts  in 
every  GU,  Specific  conservation  actions 
implemented  within  drainages  and  Glis 
are  described  in  the  Status  Review  for 
the  species. 

Overall,  collaboration  between  local 
communities,  local  governing  entities. 
and  State  and  Federal  agencies  has 
increased  substantially  in  comparison  to 
past  decades.  This  coordination  allows 
more  amicable  resolution  to  land-use 
conflicts  and  better  funding  and 
commitment  to  conservation  activities 
for  BCT 

Finding 

We  have  compiled  and  analvzed  the 
most  recent  and  best  scientific  and 
commercial  data  available  on  BCTT  to 
complete  the  status  re\iew  This 
information  included  published  and 
unpublished  reports,  manuscripts. 


books  and  data,  comments, 
memorandums  letters,  phone 
coinmunic  ations.  e-mail 
correspondence,  and  information 
gathered  at  meetings.  In  addition, 
persons  who  are  considered  species 
experts  on  BCT  wfre  provided  the 
opportunity  to  comment  on  the  data 
used  in  this  report  to  ensure  they  were 
the  most  accurate  and  updated  data 
available  and  that  thev  were  interpreted 
ac:(:uratt'l\' 

Based  on  this  analysis,  the  overall 
status  of  BCT  has  improved  in  every  GU 
since  the  197ns  when  researchers  began 
to  investigate  the  status  of  BCT  for  the 
purpose  of  its  long-term  conservation. 
Currently.  BCT  occupy  a  total  of  1,372 
kilometers  (852  miles)  of  stream  habitat 
and  28.352  hectares  (70,0.59  acres)  of 
lake  habitat,  with  a  total  of  291 
populations.  It  is  possible  additional 
BCT  populations  mav  be  discovered  in 
streams  which  have  not  been  recently 
sur\eved  or  explored  This  potential  is 
greatest  in  the  Bear  River  and  Northern 
GUs.  which  contain  extensive  natural 
water  systems  that  remain 
uninvestigated.  Viable,  self-sustaining 
BCT  populations  occur  within  all  five 
GL's.  Almost  every  major  drainage 
within  the  five  GUs  supports  pure  BCT 
populations,  either  remnant  or 
reintroduced. 

Although  the  numbers  of  extant  BCT 
stocks  are  likely  much  lower  than  the 
historical  number,  they  have  increased 
bv  an  order  of  magnitude  or  more  in  the 
past  three  decades.  Based  on 
information  from  early  accounts  of 
pioneer  settlement  and  early 
des(  riptions  of  land-use  and  wildlife 
management,  a  noted  decline  in  BCT 
populations  occurred  between  1850  and 
1950.  This  decline  was  due  to 
devastating  impacts  from  land-use 
activities  suLh  as  extensive  water 
development,  overharvest  of  fish 
through  commercial  industry,  nonnative 
salmonui  introductions,  tie-hacking  of 
timber,  and  imprrjper  livestock  grazing. 
.Although  many  of  those  threats  have  not 
been  entirely  eliminated,  the 
devastating  disregard  for  land  and 
W!ldllf^'  no  longer  occurs  to  the  extent 
that  It  did  between  1850  and  1950.  In 
addition,  most  BCT  populations  are 
located  on  lands  publiclv  owned  and 
managed  hv  the  USFS.  NFS,  and  BLM. 
Public  ownership  provides  some 
element  of  protection  from  development 
and  guarantees  public  review  of  major 
activities  which  ma\-  adversely  affect 
wildlife  through  compliance  with  the 
National  Environmental  Policy  Act  and 
agencv  regulations. 

The  improved  status  of  BCT  in  the 
past  30  years  can  be  attributed  to 
increased  sampling  effort,  improved 


technology  for  identification  of  pure 
populations,  population  expansion 
efforts  (transplants  and  brood  source 
development)  that  have  resulted  in 
establishment  of  additional  BCT 
populations,  and  improved  habitat  and 
fiow  conditions  in  some  streams. 
Because  current  management  plans  are 
operational  and  describe  BCT 
conservation  activities  for  future 
decades,  it  is  likely  that  additional  BCT 
populations  will  be  identified, 
additional  reintroduced  BCT 
populations  will  become  established, 
and  stream  habitat  and  flow  conditions 
will  continue  to  be  improved.  Thus,  the 
status  of  BCT  will  likely  continue  to 
improve  as  surveys  are  completed  and 
conservation  activities  are  completed. 

Based  on  this  analysis,  as  detailed  in 
the  status  review  document,  the 
trajectory  of  BCT  status  within  its  native 
range  is  toward  additional  populations, 
reduced  threats,  and  improved  habitat 
conditions.  Although  some  populations 
may  be  more  impacted  than  others  by 
future  development,  land-use,  and 
stocking,  there  is  currently  no 
indication  that  BCT  is  in  danger  of 
extinction  or  likely  to  become  so  in  the 
foreseeable  future  throughout  all  of  its 
range  or  in  any  of  the  five  GUs. 

Therefore,  listing  of  the  BCT  as  a 
threatened  or  endangered  species  under 
the  Act  is  not  warranted  at  this  time. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  092601  A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce, 

ACTION:  Notice  of  public  meetings/ 

public  hearings. 

summary:  The  Western  Pacific  Fisher\- 
Management  Council  (Council) 
Advisorv  Panels  will  meet  on  October 
22  and  23.  2001;  the  Standing 
Committees  will  meet  on  October  2^. 
2001;  and  the  Council  will  hold  its 
111th  meeting  October  23  through  26, 
2001.  in  Honolulu.  HI. 

At  the  full  Council  meeting,  public 
hearings  will  be  held  prior  to  the 
Council  taking  final  actions  on 
framework  regulator*'  amendments 
under  the  Fisbery  Management  Plan  for 
the  Pelagic  Fisheries  of  the  Western 
Pacific  Region  (Pelagics  FMP) 
concerning  the  protection  of  sea  turtles 
and  under  the  Fishery  Management  Plan 
for  the  Precious  Corals  Fisheries  of  the 
Western  Pacific  Region  establishing  a 
250-nm  precious  coral  refuge  area  in 
the  Northwestern  Hawaiian  Islands 
(NWHI).  Public  hearings  will  also  be 
conducted  on  proposals  to  establish  an 
American  Samoa  limited  entr>-  program, 
to  exempt  longline  basket  gear  from 
seabird  mitigation  measures  governing 
fishing  gear  requirements,  and  to 
remove  the  annual  landing  requirements 
for  permit  renewal  in  the  NWHI 
bottomfish  fishery. 

DATES:  The  meetings  and  the  hearings 
will  be  held  during  October  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates, "^nd  times  for  the  meetings  and 
the  hearings. 

ADDRESSES:  The  meetings  and  the 
hearings  will  be  held  at  the  Hawaii 
Convention  Center.  1801  Kalakaua  Ave. 
Honolulu,  HI  96815;  telephone:  808- 
943-3500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kittv  M.  Simonds.  Executive  Director; 
telephone;  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Locations 

Advisory  Panels 

The  Commercial.  Recreational. 
Subsistence/Indigenous,  and  Ecosystem 
and  Habitat  sub-panels  will  meet  jointly 


on  Monday,  October  22.  2001,  from  8:30 
a.m.  to  12  noon.  .Sub-panels  will  meet 
individually  on  Monday  afternoon. 
October  22  and  Tuesdav.  October  23. 
2001,  until  3  p  m.  Sub-panels  will 
reconvene  jointly  from  3;15  p.m.  to  5 
p.m.  to  finalize  ref:()mmpndalions. 
Public  comment  period.s  will  be 
provided  throughout  the  meeting'-  Th^ 
order  in  which  agenda  items  are 
addressed  may  change  The  Advisor) 
Panel  (AP)  will  meet  as  late  as  necessary 
to  complete  scheduled  business. 

The  agenda  for  the  AP  meetings  will 
include  the  items  listed  below: 

1.  Welcome  and  introductions 

2.  Status  of  AP  rerommendations 

3.  Action  items 

a.  Pelagic  framework  measure  for 
turtles 

b  Pelagic  amendment  for  .American 
Samoa  limited  entry  program 

c.  Pelagic:  framework  measure  for 
basket  gear 

d.  Precious  t:oral  framework  measure 
for  NWHI  250  nm  Refuge 

e.  Bottomfish  amendment  for  NWHI 
management 

f.  (Community  demimstratHin  projects 

4.  Saltonstall-Kennedv  Fiindinj..' 

5.  NMFS  research  plans  fur  ttie 
western  Pacific  region 

6.  Break-out  sub-panel  sessions 
discuss  issues  and  de\el()):^ 
recommendations 

7.  loint  panel  meeting 
a.  jurisdictional  Issues 

i  American  Samoa  Treatv/Deed  of 
Cessation 

11.  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  Covenant 

iii  Guam  Organic  Act 

iv.  Kanaka  Maoli  (Hawaiian) 
sovereignty 

8.  Joint  panel  session  to  review  and 
finalize  recommendatiims  to  the 
Council 

Public  Hearings 

Public  hearings  will  be  held  at  11:30 
a.m.  on  Thursdav.  (October  25.  2001.  for 
final  action  implementing  measures  of 
the  March  2001  biological  opinion  (BO) 
on  the  western  Pacific  pelagic  fisheries, 
at  4:30  p.m.  on  Thursday.  October  25, 
2001.  for  initial  action  on  NWHI 
bottomfish  removal  of  annual  landint; 
requirements;  and  at  10  a.m.  on  Friday. 
October  26.  2001.  for  final  action  on  a 
precious  corals  regulatory  adiustment  to 
establish  a  NWHI  refuge  area. 

Committpc  Meptings 

The  following  Standing  Committees 
of  the  Council  will  meet  on  October  2A. 
2001.  Enforcement/Vessel  Monitoring: 
System  (VMS)  from  8  a.m.  to  10  am,. 
Fishery  Rights  of  Indigenous  People 
from  9  a.m.  to  10  am,:  International 


Fisheries/Pelagics  from  10  a.m.  to  12 
noon;  Precious  Corals  from  1;30  p.m.  to 
3  p.m.:  Crustaceans  from  1:30  p.m.  to  3 
p.m.;  Bottomfish  from  3  p.m.  to  4:30 
p.m;  Ecosystem  and  Habitat  from  3  p.m. 
to  4;30  p.m.;  and  Executive/Budget  and 
Program  from  4:30  p.m.  to  6  p.m. 

In  addition,  the  Council  will  hear 
recommendations  from  its  APs.  plan 
teams,  scientific  and  statistical 
committee,  and  other  ad  hoc  groups. 
Public  comment  periods  will  be 
provided  throughout  the  agenda.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Council  will 
meet  as  late  as  necessary  to  complete 
scheduled  business. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed 
here: 

1.  Introductions 

2.  Approval  of  agenda 

3.  Approval  of  110th  meeting  minutes 

4.  Island  reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  CNMI 

5.  Federal  fishery  agency  and 
organization  reports 

A.  Department  of  Commerce  (DOC) 
(DNMFS 

(a)  Southwest  Region.  Pacific  Islands 
Area  Office 

(b)  Southwest  Fisheries  Science 
Center.  La  )olla  and  Honolulu 
Laboratories 

(2)  NOAA  General  Counsel, 
Southwest  Region 

B.  Department  of  the  Interior  (DOI)/ 
U.S.  Fish  and  Wildlife  Service  (USFWS) 

C.  U.S.  State  Department  (DOS) 

6.  Pelagics 

A.  Pacific  Fishery  Management 
Council  Highly  Migratory  Species 
Fisher.'  Management  Plan 

B.  Fish  and  Western  Fish  Boat 
Owners  Association  correspondence 

C,  2nd  quarter  2001  Hawaii  and 
American  Samoa  longline  reports 

D,  American  Samoa 

(1)  Longline  fisher>'  expansion  in 
2001  and  management  needs  (limited 
entr\  program) 

(2)  Pilot  observer  program 

E  Guest  Speaker;  Tim  Park — 
Federated  States  of  Micronesia  Observer 
Program 

F.  SAW.  .Annual  Report 

(1)  Hik1i1\  niiLratory  species  stock 
assessment^ 

G.  Recreational  fisheries  reporting 
H.  Status  of  litigation 

I  Sea  Turtle  conservation  and 
management 

(1)  Workshop 

(2)  Research  (progress  since  May 
2001) 

a.  Field  studies 
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b.  Population  assessments 
{leatherbacks  &  other  turtle  species) 

c.  Population  modeling 

(3)  FMP  regulatory  amendment 
implementing  measures  m  March  JOOl 
BO  on  western  Pacific  pelagic  fisheries 

(4)  Endangered  Species  Act  section  6 
grants  program  for  turtle  recover\' 

1.  Seabird  conservation  and 
management 

(1)  USFWS  shorl-tail  albatross 
handling  guidelines 

(2)  2nd  International  Fishers  Forum 

(3)  Underwater  setting  chute 
deployment  in  Hawaii  Inngiine  fishery 

(4)  Adjustment  of  seabird  mitigation 
regulations  to  account  for  longline 
basket  gear 

].  Supplemental  pelagic 
environmental  impact  statement  (ElS)for 
squid,  seabirds.  international 
management,  purse  seine  tuna  treaty 

K.  Marine  Mammal  Protection  Act 
List  of  Fisheries 

a.  2001  List  of  Fisheries 

b.  NMFS  Marine  mammal  research 
plan 

L.  Impacts  of  closure  of  Suisan  fish 
auction  in  Hilo 

M.  Report  on  the  2001  Protected 
Species  Workshops 

N  International  Meetings  fl4th 
Standing  Committee  on  Tuna  and 
Billfish.  3rd  Recreational  Fisheries 
Symposium) 

O  Public  hearing 

The  Council  will  take  final  action  on 
a  framework  regulatcjrv  amendment 
under  the  pelagic  fishery  management 
plan  to  implement  management 
measures  goyeming  the  protection  of 
sea  turtles.  These  measures,  which  are 
also  contained  in  the  preferred 
alternative  of  the  NMFS  Final 
Environmental  Impact  Statement 
(March  30.  2001).  are  in  a  NIarch  29. 
2001.  BO  issued  bv  NMFS  on  the 
operation  of  the  western  Pacific  pelagic 
fisheries  managed  by  the  Council  The 
Council's  action  will  consider  proposed 
rulemaking  for  a  ban  on  swordfish-style 
longline  fishing  north  of  the  equator,  a 
requirement  for  all  fishing  vessels 
fishing  for  pelagic  management  unit 
species  to  cany  line  clippers  and  wire 
or  bolt  cutters  used  to  remox  e  fishing 
line  or  hooks  from  sea  turtles,  and  other 
turtle  mitigation  measures  promulgated 
as  emergency  interim  regulations, 
published  in  the  Federal  Register  on 
lune  12.  2001,  at  66  FR  31561  for  the 
Hawaii-based  longline  fishery 

7  Enforcement 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Commonwealth.  Territories,  and 
State  activities 

D.  Status  of  violations 
8.  VMS 


A.  NMFS  VMS  report 

B.  USCG  expanded  use  of  VMS 
information 

C.  NWHl  Reserve  VMS  pilot  study 

9.  NMFS  Observer  Program 

10.  Monk  Seals 

A.  Status  of  revised  recovery  plan, 
delisting  criteria  and  recovery'  team 

B.  Report  on  NVVHI  shark  activities 

(1)  Great  white  shark 

(2)  Culling 

C.  Marine  Mammal  Research  Program 
Quarterh'  Report 

1.  Bottomfish  fisheries 

A.  NWHI  Framework  Action:  removal 
of  landing  retjiiirenients 

B.  .Marine  protec:ted  area  closure 
effects  on  calculating  spawning 
potential  ratio,  catch  per  unit  of  effort, 
etc 

C.  Status  of  Biological  Opinion 

D.  Status  of  Bottomfish  Obsener 
Program  and  data  collection 

E.  Status  of  Digital  \'ideo  Observer 
Pilot  Project 

F  Public  hearing 

The  Council  will  consider  an 
amendment  to  its  Fishery  Management 
Plan  for  Bottomfish  and  Seamf)unt 
Groundfish  Fisheries  of  the  Western 
Pacific  Region  that  would  remove  the 
annual  landing  requirements  or  permit 
renewal  and  prohibitions  on  the  lease 
and  charter  of  permits  from  the  NWHI 
Ho'omalu  and  Mau  zone  management 
regimes  The  Council  expects  that  these 
removals  will  best  address  the  key 
ob)ectives  to  maintain  opportunities  for 
small  scale  fisheries,  maintain 
availability  of  high-quality  fresh 
bottomfish  and  balance  harvest 
capacity  with  harvestable  fisher.-  stocks. 
The  basic  approach  is  to  structure  the 
permit  system  so  that  evidence  of 
partir  i[)atir)n  is  used  for  new  entrv  and 
the  total  number  of  permits  are 
maintained  at  target  levels. 

12.  Crustaceans  Fisheries 

A.  NMFS  tagging  research  and 
modeling  workshop 

B.  1999  Annual  Report  (SAFE) 

C.  Public  comment 
13  Precious  Corals 

A   Review  of  Precious  Oirals 
framework  regulatory  adjustment 

B  Public  hearing  on  framework 
regulatory  amendment 

The  C'ouncil  proposes  to  restructure 
the  management  regime  for  the 
exploratory  area  to  be  based  on  current 
knowledge  of  the  resource  and  industry' 
practices.  This  will  permit  increased 
landings  as  well  as  reduce  pressure  on 
the  known  beds.  The  proposed  measure 
would  remove  the  1 .000-kg  annual 
quota,  and  incorporate  site-specific 
restrictions  to  allow  sustainable  harvest 
based  on  the  size  of  the  resource  in  a 
given  area.  The  Council  is  also 


recommending  the  establishment  of  a 
250-nm  precious  coral  refuge  area  in  the 
NWHI.  Compliance  would  be  monitored 
through  mandatory  video  taping  of 
har\'esting  activities. 

14.  Ecosystems  and  Habitat 

A.  NMFS  report  on  status  of  Coral 
Reef  Ecosystem  Fishery  Management 
Plan 

B.  State  of  Hawaii  NWHI  management 
plan  and  Memorandum  of 
Understanding 

C.  Essential  fish  habitat  (EFH) 
requirements 

D.  EFH  consultations  for  Federal 
actions 

E.  FWS  Tern  Island  seawall 
environmental  assessment 

F.  Proposed  invasive  species 
mitigation  measures  (e.g..  rats) 

G.  Council  Marine  Protected  Area 
policy  development 

15.  Fishery  rights  of  indigenous 
people 

A.  Marine  conservation  plans 

B.  Community  development  program: 
Designation  of  American  Samoa  as  a 
fishing  community 

C.  Community  demonstration  projects 
program 

(1)  Council  program 

(2)  Grant  application  process 

D.  Island  workshops  to  discuss 
religious,  cultural,  and  subsistence 
turtle  takes 

E.  Native  obser\'er  program  for 
Western  Pacific  fisheries 

16.  Program  Planning 

A.  Program  planning  initiatives 

B.  NMFS  Research  Plan  for  Western 
Pacific  Region 

C.  Education  initiatives 

D.  Report  on  the  Regulatory- 
Flexibility  Act,  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  and 
National  Environmental  Policy  Act 
workshop 

E.  Status  of  Congressional  legislation 

F.  Digital  video  monitoring  policy 

G.  DOI/DOS/DOC  Fisheries  Policies 
Working  Group  , 

17.  Administrative  matters 

A.  Financial  reports 

B.  Administrative  reports 

C.  Upcoming  meetings  and 
workshops,  including  the  2002  Council 
meetings 

18.  Election  of  officers 

Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  to  any  issue  arising  after 
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publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  that  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

This  meeting  is  physically  accessiblt 
to  people  with  disabilities.  Requests  to 
sign  language  interpretation  nr  othnr 
auxiliary  aids  should  be  dirtnlcd  tn 
Kitty  M.'  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fa,\>,  at  Ica-t 
days  prior  to  the  meeting  dati 


Authority:  16  U.S.C.  1801  et  seq. 

Dd'nd:  October  3,  2001. 
Bruce  ("  Mnrehead, 
i   ;::.t.  i>.;'-t  lor.  Off  ice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
'^?.  n-     f>  •    r'^:')')  riled  lO-5-Ol;  8:45  ami 

BILUNG  CODE  3510  22   S 


51370 
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Federal  Register 

Tuesdav.  n<  tober  n.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  of  hearings  and  investigations 
committee  meetings  agency  decisions  and 
rulings,  delegations  of  authonty  filing  of 
petitions  and  applications  and  agencv 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service  . 

Caribou  Forest  Plan  Revision;  Caribou- 
Targhee  National  Forest 

AGENCY:  FDrest  Service.  USD  A 

ACTION:  Extension  of  the  comment 
period  on  the  Draft  Environmentdl 
Impact  Statement. 


SUMMARY:  On  April  24.  2001  the  Notice 
of  Availability  of  the  Draft  ELS  for  the 
Caribou  Forest  Plan  Revision  vva-, 
published  in  the  Federal  Register  Manv 
interested  parties  have  requested  that 
the  comment  period  be  extended  so  they 
can  provide  more  substantive, 
researched  c:omments.  The  Regional 
Forester  has  agreed  to  extend  the 
comment  period  on  the  Draft  EIS  for  an 
additional  61  days 

DATES:  Comments  on  the  Draft  EIS  will 
be  accepted  through  November  1,  2001. 

ADDRESSES:  Send  correspondence  to 
Forest  Planner,  Caribou  Forest  Plan 
Revision,  C^aribnu-Tdrghee  National 
Forest.  1405  Hollipark.  Drive,  Idaho 
Falls,  Idaho  83491 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Prnberl,  Forest  Planner  f)r  lerrv 
Reese,  Forest  Super\isor.  Caribou- 
Targhee  National  Forest,  Telephone: 
(208)  557-,5760. 

Dated    Sf'ptember  \U   2(jni 
Jerry  B.  Reese. 

Forfst  Supfnisor.  CanbouTar^ee  National 

Furfst.  Intt'rmountain  Region,  USDA  Forest 

Service. 

!FR  DfK    01-:Siqo  Filed  10-5-01.  8  45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stocicyards  Administration 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Crain  Inspection,  Packers  ^nd 
St(i(  kvards  Administration,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  rnmplianre  with  the 
Pdperu.irk  Reduction  Ac;t  (if  199,5  (44 
U.S.C.  Chapter  35).  Crain  Inspection. 
Packers  and  Stockvards  Administration 
(GIPSA)  is  announcing  an  opportunity 
for  the  public  to  (.omment  on  its 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection.  "Ciuidelines  for  Preparation 
of  Research  Proposal  "  These  guidelines 
provide  instructions  for  submitting 
grant  proposals  requesting  funds  from 
GIPSA  for  research  to  develop 
procedures  and  equipment  that  may  be 
used  to  measure  grain  quality. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  10.  2001  to  be 
assured  of  consideration 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  N  Tanner.  Direc:tor,  Technical 
Senices  Division.  USDA.  GIPSA.  FGIS 
Technical  (Center.  10383  N.  Ambassador 
Drive.  Kansas  City.  MO  64153-1394; 
telephone  (816-891-0401). 
SUPPLEMENTARY  INFORMATKJN:  Under 
Sei  tmn  4d  (if  the  United  States  Grain 
Standards  Act  (USGSA;  7  U.S.C.  71  ft 
seq).  GIPSA  is  responsible  for 
establishing  grain  standards  which 
accurateiv  describe  the  quality  of  grain 
being  traded  and  for  applving  these 
standdrds  uniformlv  in  a  nationwide 
inspection  svstem    Section  16eofthe 
USGSA  authorizes  the  agency  to 
conduct  a  continuing  research  program 
for  the  purpose  of  developing  methods 
to  improve  a(  curacv  and  uniformity  in 
grading  grain  To  (.arr\'  out  this 
authority.  GIPSA  maintains  an  external 
research  program  under  which  research 
scientists  are  invited  to  submit  research 
grant  proposals  that  include  the 
objectives  of  the  proposed  work; 
application  of  the  prt)posed  work  to  the 
grain  inspection  svstem;  the  procedures, 
equipment,  personnel,  etc  ,  that  will  be 
used  to  reach  the  project  objectives;  the 
cost  of  the  project;  a  schedule  for 
completion;  qualifications  of  the 


investigator  and  the  grantee 
organization;  and  a  listing  of  all  other 
sources  of  financial  support  for  the 
project.  GIPSA  utilizes  the  Guidelines 
for  Preparation  of  Research  Proposals  to 
assist  grant  applicants  with  preparation 
of  grant  proposals. 

Title:  Guidelines  for  Preparation  of 
Research  Proposal. 

OMB  \umber:  0580-0014. 

Expiration  Date  of  Approval: 
December  31.  2001. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Grain  Inspection. 
Packers  and  Stockyards  Administration 
is  interested  in  supporting  research  to 
develop  procedures  and  equipment  that 
may  be  used  to  measure  grain  qualitv. 
The  Guidelines  for  Preparation  of 
Research  Proposal  provides  instructions 
for  submitting  grant  proposals 
requesting  funds  from  GIPSA  for  this 
purpose. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  20  hoars  per 
response. 

Respondents:  Organizations  who 
employ  scientists  and  engineers  who  do 
research  and  development  on 
procedures  and  equipment  that  may  be 
used  to  provide  measurement  of  grain 
quality. 

Estimated  Sumher  of  Respondents:  4. 

Estimated  \'umber  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  80  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cathy  McDuffie. 
the  Agencv  Support  Services  Specialist, 
at  (301) 734-5190. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
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other  technological  collection 
techniques  or  forms  of  information 
technology.  Comments  may  be  sent  to: 
Tess  Butler.  Compliance  Division, 
GIPSA.  USDA.  STOP  3604,  Washington, 
DC.  20250- ,3604.  fax  202  690-2755:  e- 
mail:  comments@gipsa.usda.gov 

Comments  will  be  available  for  publit 
inspection  in  the  ab(jvo  office  during 
regular  business  hours  (7  CFR  1.27lb)i. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record 

Dated    0(  tober  2,  2001 

David  R.  Shipman. 

Artwi;  Administrator.  Grain  Inspection. 
Parkrrs  and  Storkyards  Administration 

iFR  Uo(    01-23230  Filed  10-5-01;  b;4.T  anij 
BILLING  CODE  341&-EN-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Addition: 
Correction 

AGENCY:  Committee  for  Purchase  F*rom 

People  Who  ,\re  Blind  or  Severely 

Disabled 

ACTION:  Proposed  addition  to 

Procurement  List. 


SUMMARY:  In  the  document  appearing  on 
page  42198.  FR  Doc.  01-20104,  in  the 
issue  of  August  10,  2001 ,  in  the  second 
column  the  Ck)mmittee  published  a 
notice  of  proposed  addition  to  the 
Procurement  List  of.  among  other 
things.  Janitorial/Grounds  Maintenance, 
At  the  Following  Locations:  Sonoita 
Border  Patrol  Station.  3225  Highwav  82, 
Sonoita.  Arizona:  Tucson  Station 
(Silverbell).  3200  N   Siiverbell  Road, 
Tucson.  Arizona;  Tucson  Sector  HQ. 
2010  W  Ajo  Way.  Tucson.  Arizona. 
Willcox  Border  Patrol  Station.  200  W 
Downen,  Willcox.  Arizona:  Douglas 
Border  Patrol  Station,  1051  Lawrence 
Avenue,  Douglas.  Arizona:  Ajo  Border 
Patrol  Station.  850  N  Tucson'Ajo 
Highwav.  Ajo.  Arizona:  Tucson  Sei:tor 
HQ  (Building  9).  2010  W.  Ajo  Way. 
Tucson.  Arizona.  This  notice  is 
amended  to  include  Tucson  Air 
Operation,  2000  E.  Airport  Drive 
(Hanger),  Tucson.  Arizona,  which  was 
omitted  from  original  notice,  and  to 
correct  some  of  the  names  of  the 
locations  listed  in  that  notice 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  8.  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  lefferson  Plaza  2,  Suite  10800. 


1421  lefferson  Davis  Highway. 
Arlington,  X'irginia  22202-3259 
FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D  Kennerh  i70,<)  fi()3-~"40 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U  S.C,  47(a)(2)  and  41  CFR  51-2  1   Its 
purpose  IS  to  pro\ide  interested  persons 
an  opportunity  to  submit  (  omments  on 
the  possible  impac  t  of  the  proposed 
actions  If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  service  listed  below  from 
nonprofit  agencies  emplo\  ing  persons 
who  are  blind  or  ha\e  other  severe 
disabilities 

I  certify-  that  the  following  action  will 
not  ha\'e  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1   The  actum  will  not  result  m  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  "=ma!! 
entities  other  than  the  small 
organizations  that  will  furiu-h  thf 
ser\'ice  to  the  Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  funu'-h  the 
ser\'ice  to  the  Ciovernment 

3,  There  are  no  known  rf^guldtiir\ 
alternatives  which  would  d<  i  ompli^i! 
the  objectives  of  the  javits-Wagner 
O'Day  Act  (41  C  S  C  46-48f  1  m 
connection  with  the  commoditN 
proposed  for  addition  to  the 
Procurement  List  (^.omments  rm  this 
certification  are  invited.  Commenters 
should  identih'  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information 

The  following  service  is  proposed  for 
addition  to  Procurement  List  for 
produrtum  bv  the  nonprofit  agencies 
listed- 

Services 

lanitonal/Gmunds  Maintenance,  at  the 
Following  Locations 

Sonoita  Border  Patrol  Station,  3225  Highway 

82.  Sonoita.  Arizona 
Tucson  Sector  Training/Special  Operations 

(Silverbell).  3200  N.  Silverbell  Road. 

Tucson,  Arizona 
Tucson  Sector  Headquarters.  2010  W.  Ajo 

Wav.  Tucson,  Arizona 
Willcox  Border  Patrol  Station.  200  W 

Downen.  Willcox,  Arizona 
l>ougla>  Border  Patrol  Station,  1051 

Lawrenc  e  .\venue.  Douglas,  Arizona 
.\']Q  Border  Patrol  Station,  850  N.  Tucson/Ajo 

Highwav,  Ajo.  Arizona 
Tucson  Sector  HQ  (Building  9),  2010  W.  Ajo 

Way,  Tucson.  Arizona 
Tucson  Air  Operations,  2000  E.  Airport  Drive 

(Hanger).  Tucson.  Arizona 
\P.A  IP  Industries,  Inc.  Tucson.  Arizona 


Governnient  Agency:  DOi/lmmigration  and 

Naturalization  Service 

Sher\  I  I)   Kennerly. 

Director.  Information  Management. 

IFRD-     rr    r-,275  Filed  10-5-01;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  Additions 

AGENCV;  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

ni<;abled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  tu  the  Procurement  List  a 
commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE;  \    ,.  ji.lH.r  8,  200; 
ADDRESSES:  (  ommittee  for  Purchase 
I  r  i;:  I'tM  pie  Who  Are  Blind  or  Severely 
Ihsat  I.  i   lefferson  Plaza  2,  Suite  10800. 
:a.::      fferson  Davis  Highway, 
.\u,nch<n  Virginia  22202-32SQ 
FOR  FURTHER  INFORMATION  CONTACT: 

"-h'T\  1  I)    K,'';:n'T,i\     "n 7740, 

SUPPLEMENTARY  INFORMATION.  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2)  and  41  CFR  51-2.3  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  commodity  or  service 
will  be  required  to  procure  the 
commodity  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

1  certify-  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  ser\ice  to  the 
Government, 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  ser\'ice  to  the 
Government. 

3.  There  are  no  known  regulatory' 
alternatives  which  would  accomplish 
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the  objectives  of  the  favits-Wagner- 
O'Day  Act  (41  U.S.C  45-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify'  the  statpmpnt(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and  service 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodity 


Glow.  Suri>pnn 

6515-O0-\IB-O121 

6,il.=5-<)0-NIB-0122 

6.51, 5-00- .\IB-<1 123 

6515-00-MB-0124 

651,5-00-\IB-0125 

6515-00-MB-^J126 

6nl5-O0-N!B-(ll27 

6.t15-00-MB-^1128 

65t5-<30-NlB-(J12q 

651 5-00- .MB-O;  iO 

6515-€0-\IB-0i:n 

6515-00-MB-01,)2 

B515-O0-\IB-On3 

6515-0()-N'IB-0134 

6515-OO-NIB-Ol !5 

6515-()0-MB-01.!6 

6515-00-\lB-01,i7 

65:5-00-N!B-01 iH 

651.5-O0-NiB-Ol  Kl 

6515-00-MB-(J140 

6515-OO-NIB-0141 

6515-00-MB-0142 

6515-O0-N1B-O14^ 

6515-OG-N1B-0144 

6515-00-NIB-0145 

651.5-00-NIB-0146 

6515-0O-NIB-014" 

6515-OO-NIB-0t4a 

6515-00-\IB-<n49 

6515-0O-NIB-(J150 

6515-O0-\1B-«151 

65]5-00-MB-^)152 

6515-0()-NIB-015  i 

6515-0O-MB-O154 

6515-00-MB-f)155 

6515-OO-MB-0156 

6515-OG-N1B-015- 

651,5-O0-MB-^J15H 

651,5-O0-\!B-O159 

6515-O0-\IB-016() 

6515-00-NlB-OUil 

6515-0O-.\IB-O162 

B515-00-MB-(J16) 

6515-00-\IB-()U.4 

0515-OO-MB-0165 

6515-OO-MB-0166 

6515-OO-MB-Olf)" 

6515-O0-\1B-Olh8 

6515-00- \'IH-()H.'t 

6515-<X)-MB-(J]:{1 

6515-()O-MB-0iri 

6515-0O-\IB-0ir2 

6515-00-\IB-01"^ 

8515-0()-MB-01"-! 

6515-00-MB-01-5 

6515-00-MB-Oi:6 

6515-00-MB-^)K7 


6515-0O-MB-0178 
6515-00-MB-()179 
6515-00-NIB-0180 
6515-OO-NIB-0181 
6515-O0-NIB-0182 
6515-0O-NIB-O183 
6515-00-NIB-0184 
6515-00-NIB-0185 
6515-0O-NIB-O186 
6515-00-N1B-O187 
6515-O0-N1B-0188 
6515-()0-NIB-0189 
6515-0O-NIB-O190 
6515-00-NIB-0191 
6515-0O-N1B-0192 
6515-00-NIB-0193 
6515-OO-NIB-0194 
6515-00-NIB-0195 
6515-00-NIB-0196 
6515-0O-NIB-O197 
6515-00-NIB-0198 
6515-0O-NIB-0199 
6515-0O-NIB-O200 
6515-OO-N1B-0201 
6315-OO-NIB-O202 
6515-O0-NIB-O203 
6515-00-NIB-0204 
6515-O0-NIB-O205 
6515-0(>-NIB-O206 
6515-OO-NIB-()207 
6515-OO-NIB-O208 
6515-O0-NIB-0209 
6515-0O-NIB-0210 
6515-0()-MB-O2n 
6515-00-NIB-0212 
6515-00-N1B-0213 
6515-0O-NIB-0214 
6515-00-N1B-0215 
6515-00-N1B-0216 
6515-00-NIB-0217 
6515-OO-NIB-0218 
6515-00-NIB-0219 
6515-OO-N1B-O220 
6515-O0-NIB-0221 
6515-0O-NIB-0222 
6515-OO-NIB-0223 
NPA:  Bosma  Industries  for  the  Blind.  IriL 

Indianapolis.  Indiana 
Government  Agency:  Department  of  Veterans 

Affairs/National  Acquisition  Center 

Service 

Central  Facility  Management 

Veterans  Affairs  Headquarters  Building. 

Washington.  E)C 
NPA:  Service  Disabled  Veterans  Business 

Association  Washington,  District  of 

Columbia 
Government  Agency:  Department  of  Veterans 

Affairs 

Sheryl  0.  Kennerly. 

Director.  Information  Xtanogempnt 

|FR  Doc.  01-25276  Filed  10-,5-01.  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agencv:  U.S.  Census  Bureau. 

Title:  2001  Panel  of  the  Survey  of 
Income  and  Program  Participation, 
Wave  4  Topical  Modules. 

Form  Xumbeiisj:  SIPP/CAPI 
Automated  Instrument,  SIPP  21405(L) 
Director's  Letter.  SIPP  21003  Reminder 
Card. 

Agencv  Approval  Number:  0607- 
0875. 

Type  of  Request:  Revision  of  a 
currently  approved  Collection. 

Burden:  121.478  hours. 

Number  of  Respondents:  78,750. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  requests  authorization  from  the 
Office  of  Management  and  Budget 
(0MB)  to  conduct  the  Wave  4  Topical 
Module  interview  for  the  2001  Panel  of 
the  Survey  of  Income  and  Program 
Participation  (SIPP).  We  also  request 
approval  for  a  few  replacement 
questions  in  the  reinterview  instrument. 
The  core  SIPP  instrument,  and 
reinterview  instrument  were  cleared 
previously.  The  reinterview  instrument 
will  be  used  for  quality  control 
purposes.  We  are  also  seeking  continued 
clearance  for  the  SIPP  Methods  Panel 
instrument  field  testing  to  be  conducted 
in  October  and  November  2001  and  July 
and  August  2002.  The  test  targets  SIPP 
Wave  1  items  and  sections  that  require 
thorough  and  rigorous  testing  in  order  to 
improve  the  quality  of  core  data.  The 
experiment  is  conducted  under  the 
direction  of  the  Methods  Panel  Team, 
which  is  committed  to  delivering  an 
improved  and  less  burdensome 
instrument  for  use  in  the  2004  SIPP 
Panel. 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years,  with  each  panel  having 
durations  of  3  to  4  years.  The  2001  SIPP 
Panel  is  scheduled  for  three  years  and 
will  include  nine  waves  beginning 
February  1.  2001. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  remain  fixed  throughout 
the  life  of  a  panel.  The  core  is 
supplemented  with  questions  designed 
to  answer  specific  needs.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules."  The  topical  modules 
for  the  2001  Panel  Wave  4  are  Annual 
Income  and  Retirement  Accounts, 
Taxes,  Work  Schedule,  and  Childcare. 
Wave  4  interviews  will  be  conducted 
from  February  through  May  2002. 

Data  provided  by  the  SIPP  are  being 
used  by  economic  policymakers,  the 
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Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  or  transfer  payment 
programs,  such  as  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture.  The  SFPP 
represents  a  source  of  information  for  a 
wide  variety  of  topics  and  allows 
information  for  separate  topics  to  be 
integrated  to  form  a  single  and  unified 
database  so  that  the  interaction  between 
tax,  transfer,  and  other  government  and 
private  policies  can  be  examined 
Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time 

Affected  Public  Individuals  or 
households. 

Frequency:  Every  4  months 

Respondent's  Obligation:  Voluntary 

Legal  Authority:  TH\e  13  U.S.C. 
Section  182. 

0MB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103^ 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086.  14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  October  3,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer 

[FR  Doc.  01-25219  Filed  10-5-01.  8:45  am] 

BILUNG  CODE  3S1(M>7-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Multi-Purpose  Application 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  nf 
Commerce,  as  part  nf  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  hv 
submitted  on  or  before  Df^cpmber  10. 
2001. 

ADDRESSES:  Direct  all  written  (  omments 
to  Madeleine  (>layton.  DOC  Paperwork 
Clearance  Officer.  (202)  482-3129. 
Department  of  Commerce,  Room  6086. 
14th  and  Constitution  .Avenue.  WV, 
Washington.  DC  20230,  or  via  emajl  at 
racla\'ton@d  oc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  inforniatujn  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BX.A 
ICB  Liaison,  (202)  482-0637, 
Department  of  Commerce.  Room  6883. 
14th  and  Constitution  Avenue.  NW, 
Washington.  DC  20230 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  is  required  in 
compliance  with  US  export 
regulations  The  information  furnished 
by  U.S.  exporters  provides  the  basis  for 
decisions  to  grant  licenses  for  export 
reexport,  and  classifications  of 
commodities,  goods  and  technologies 
that  are  controlled  for  reasons  of 
national  security  and  foreign  policy 
This  revision  includes  the  burden 
associated  with  3rd  party  disclosures, 
certifications  and  notification 
requirements  imposed  on  the  publu 

II.  Method  of  Collection 

Submitted  on  form  BXA-748P 

III.  Data 

OMB  Number:  0694-0088 

Form  Number:  BXA-748P 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not 
for-profit  institutions 

Estimated  Number  of  Respondents 
8.117. 

Estimated  Time  Per  Response  40-4  5 
minutes  per  response 

Estimated  Total  Annual  Burdt^n 
Hours:  7.510, 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 


rv.  Request  for  (.omment.s 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency  s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  2.  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 

Office  of  the  Chief  Information  Officer. 

[FR  Dor  01-25132  Filed  10-5-01;  8:45  am) 

HLUNG  COOC  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Short  Supply  Regulations,  Petroleum 
Products 

ACTKDN;  Notice  and  request  for 
comments. 

SUMMARY:  Th^'  Dp;  ,ir»ment  of 
(iommenc,  ds  [,.ar!     1  its  continuing 
effort  to  red  ace  paperwork  and 
rt^spondent  burden,  invites  the  general 
[luhiii  and  other  Federal  agencies  to 
take  this  opportunity  t(j  comment  on 
proposed  and  or  (  ontinuing  information 
c;ollet:tions.  a.^  ri*(jii.red  by  the 
Paperwork  Redui  tin  Act  of  1995, 
Public  Lau  104    1  1  ,44U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  10, 

2001. 

ADDRESSES:  Direct  all  wTitten  comments 
to  Madeleine  Clavton.  DOC  Paperwork 
Clearance  Officer,  (202)  482-3129. 
Departmeni  of  Commerce.  Room  6086. 
14lh  and  (  institution  Avenue.  NW., 
W,ishingion  DC  20230.  or  via  internet  at 

FOR  FURTHER  INFORMATION  CONTACT: 
Htij.j.'sf^  i   r  ,1  li  it  lonal  information  or 
cijpie.s  of  tliH  iniormation  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
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ICB  Liaison.  Department  of  Commerce. 
Room  6883.  14th  &  Constitution 
Avenue.  \\V..  Washington.  DC.  20230. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  collection  requires 
the  submission  of  documents  to  support 
export  license  applications,  or  the 
retention  of  documents  for  shipments 
made  under  applicable  License 
Exceptions  of  petroleum  pr(iduc:ts 
derived  from  a  naval  petroleum  reserve. 

II.  Method  of  Collection 

Submission  with  BX.\  form  BXA- 
748P  and  record  retention. 

III.  Data 

OMB  S'umbpr  0694-0026. 
Form  S'umbtT  .Not  applicable. 

Tvpf  at  Revifw  Rf^gular  submission 
for  extension  uf  a  currently  approved 
collection. 

Afipctfd  Public  Individuals. 
businesses  or  other  fi^r-profit  and  not- 
for-profit  institutions 

Estimated  Sumber  of  Respondents:  1. 

Estimated  Time  Per  Response:  15  to 
60  minutes  per  response 

Estimated  Total  Annual  Burden 
Hours   1 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures 

IV.  Request  for  Comments 

Comments  are  invited  on  la)  Whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  hinctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  accuracv  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  fri 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniqiu's 
or  other  forms  of  information 
technologv 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
inc;luded  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record 

ij.i'.' !  fj<  I'.htT  .;  iuoi. 
Madeleine  Clayton.  I 

[h-pdrtmniiril  PiiiitTwork  ('.Ifnmnce Officer. 
()tfi(  f  at  the  Chu'J  Information  Officer. 
IFR  Doc  01-25133  Filed  10-5-01:  8:45  am] 

BILUNG  COOe  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Export  Controls  of  High  Performance 
Computers 

action:  Proposed  collection:  comment 
request. 

summary:  The  Department  of 

( iommfrt  e.  as  pari  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportLinit\'  to  comment  on 
proposed  and/ or  continuing  information 
c:ollections.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  10, 
2001. 

ADDRESSES;  Direct  all  written  comments 
to  Mddelfiiu'  Cilayton.  DOC  Paperwork 
Clearance  Officer.  (202)  482-3129. 
Department  of  Commerce.  Room  6086. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230.  or  via  Internet  at 
mrIn\inn"^do(  oriy 
FOR  FURTHER  INFORMATION  CONTACT: 
Rt'(juest>  tor  additional  information  or 
copies  of  the  information  c;ollection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle.  BXA 
ICB  Liaison.  Department  of  Commerce. 
Room  6883.  14th  &  Constitution 
Avenue   \'\V  .  Washington.  DC.  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

These  recordkeeping  and  reporting 
requirements  are  clear  statements  of 
nfjrmal  business  records  for  high 
performance  computers  (HPC)  that  are 
expected  to  be  maintained  by  end-users 
in  destinations  where  there  is  a 
potential  for  diversion  to  unauthorized 
endusers.  The  records  must  be  available 
for  inspection  by  U.S.  officials  to 
maintain  surveillance  of  HPC  usage  and 
implenientdtKiii  of  appropriate 
safeguards. 

II.  Method  of  Collection 

Reports  and  if  urdkeeping. 

III.  Data 

OMB  Number:  0694-0073. 

Form  S'umber:  Not  applicable 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions 

Estimated  Sumber  of  Respondents: 
33. 


Estimated  Time  Per  Response:  12 
minutes  to  2  hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  14  hours. 

Estimated  Total  Annual  Cost:  No 
start-up  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
thev  will  also  become  a  matter  of  public 
record. 

Udted:  Odnbcr  2.  2001 

Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 
Office  nf  the  Chief  Information  Officer 

IFR  Dor.  01-2.t1:!4  Fiied  lO-.i-Ol;  8:4S  rtm) 

BILUNG  COOE  3510-32-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Closed  Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  October  23. 
2001 .  at  10:30  a.m..  in  the  Herbert  C. 
Hoover  Building.  Room  3884,  14th 
.Street  and  Pennsylvania  Avenue.  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions 
which  affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properlv  classified  under  Executive 
Order  12958.  dealing  with  the  U.S.  ' 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  7,  2000. 
pursuant  to  Section  10(d)  of  the  Federal 
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Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  an\ 
.Subcommittees  thereof,  deahng  with  the 
classified  materials  listed  in  5  IJ  S.C 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisor}'  Committee  Art 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determinaticm 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  m  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  I  .S, 
Department  of  Commerce,  Washington 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2383, 

DMtr'd:  0(  tober  2,  200! 
Lee  .Ann  Carpenter. 

Commillfi'  Liaison  Officer. 

IKK  Do(    01-2r)l(i:!  Filed  10- ,5-01.  H:4.t  iiin] 

BILUNG  CODE  3510-JTJyi 


DEPARTMENT  OF  CpMMERCE 

International  Trade  Administration 

[A-428-821] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Germany:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce 

ACTION:  Notice  of  prelimmary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  requests  by  the 
petitioner.  Goss  Graphic  Systems.  Inc., 
and  MAN  Roland  Druckmaschinen  .AC, 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Germany.  This 
review  covers  MAN  Roland 
Druckmaschinen  AG,  a  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States.  The  period  of  re\iew 
is  September  1.  1999.  through  August 
31.2000. 

We  preliminarily  determine  that  sales 
have  not  been  made  below  normal  \alue 
for  MAN  Roland  Druckmaschinen  AG,  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 


Ser\'ice  not  to  assess  antidumping 
duties  on  entries  of  the  sutiject 
merchandise  by  MA.N  Roland 
Druckmaschinen  AG  ctnered  hv  this 
review.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  October  V)   20m 

FOR  FURTHER  INFORMATION  CONTACT: 

David  I.  Goldbergi^r,  or  k.iti-  li^hiiMiii 
Office  2,  AD/C\T3  EnfnrcenvMit  (.roup  1. 
Import  Administration — Room  B099, 
International  Trade  .Administration, 
US  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-4136,  or  482-4*^2^.  r.-'^pertively. 

SUPPLEMENTARY  INFORMATION: 

Period  of  Review 

The  period  of  re\  lew  (POR)  is 
September  1.  1499  through  August  31. 
2000 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  lanuary  1.  1995,  the 

effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
.Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  '  iLitMii^ 
to  the  Department  of  Commerce  s  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2000). 

Background 

On  lulv  23,  1996,  the  Dep.irtment 
published  in  the  Federal  Register  hi  I  R 
38166,  the  final  affirmati\e  antidumping 
duty  determination  on  large  newspaper 
printing  presses  and  components 
thereof,  whether  assembled  or 
unassembled  ILNPP),  from  Cierman\ 
We  published  an  antidumping  (iut\' 
order  on  September  4,  199h  (61  PR 
46623). 

On  September  20.  2000  the 
Department  published  in  the  Federal 
Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period 
September  1.  1999.  through  August  31, 
2000  (65  FR  56868)   The  Department 
received  requests  for  an  administrative 
review  of  MAN  Roland  Druckmaschinen 
AG  and  its  US  affiliate  MAN  Roland 
Inc,  (collectively  MAN  Roland). 

On  September  29.  2000.  Goss  Graphic 
.Systems.  Inc   (the  petitioner)  requested 
that  the  Department  determine  whether 
antidumping  duties  ha\e  been  abscjrbed 
by  KBA  or  MAN  Roland  On  April  20, 
2001.  the  Department  requested  proof 
that  unaffiliated  purchasers  will 
ultimately  pay  the  antidumping  duties 
to  be  assessed  on  entrie.s  duriim  tln' 


review  period.  See  discussion  in  the 
"Duty  Absorption  section,"  below. 

On  October  10,  2000,  the  petitioner 
requested  that  the  Department  defer  for 
one  year  the  initiation  of  its  review  of 
entries  by  KBA  subject  to  the  above- 
referenced  order  covering  the  period 
September  1.  1999,  to  August  31,  2000. 
On  October  30.  2000,  we  granted  the 
petitioners  request  to  defer  the  review 
of  KBA's  entries,  as  well  as  initiated  a 
review  of  MAN  Roland.  See  Initiation  of 
Antidumping  Duty  and  Countervailing 
Duty  Administrative  Reviews,  Requests 
for  Revocation  in  Part,  and  Deferral  of 
Administrative  Reviews.  65  FR  64662. 

On  October  27,  2000,  we  issued  an 
antidumping  questionnaire  to  MAN 
Roland.  We  received  a  response  on 
February  5,  2001.  We  issued 
supplemental  questionnaires  in  April 
and  August  2001.  and  received 
responses  in  May  and  September  2001. 

On  March  22.  2001,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this  review  until 
October  1,  2001.  See  Large  Newspaper 
Printing  Presses,  and  Components 
Thereof,  from  Germany  and  Japan: 
Notice  of  Extension  of  Time  Limits  for 
Antidumping  Dutv  Administrative 
Reviews.  66  FR  16040. 

Scope  of  the  Order 

'  h'  1  I    in  ts  (  overed  by  the  order  are 
larj.:('  m  u  -"[.iper  printing  presses, 
including  press  systems,  press  additions 
and  press  components,  whether 
assembled  or  unassembled,  whether 
1    iiiplet<'  or  incomplete,  that  are  capable 
■  i  jriiiting  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
f\  pe  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color;  (2) 
a  reel  tension  paster  (RTP),  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
rutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
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process  and  which  provides  structural 
support  and  access;  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  aflditit.ms, 
and  press  components  are  typic;allv 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete. 
and  are  assembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order  Also  included 
in  the  scope  are  elements  of  a  LN'PP 
system,  addition  or  component,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LN'PP  components 
of  which  they  are  a  part 

For  purposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings.  U.S  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  the  term 
"unassembled"  means  fully  nr  partiallv 
unassembled  or  disassembled;  and  [2] 
the  term  "incomplete"  means  lacking 
one  or  more  elements  with  which  the 
LNPP  IS  intended  to  be  equipped  in 
order  to  fulfill  a  contract  for  a  LNPP 
system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts  Spare  or  replacement 
parts  imported  pursuant  to  a  LN'PP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP.  and  are  separately  identified  and 
valued  in  a  LN'PP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  order  Used  presses  are 
also  not  subject  to  this  scope.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business 

Further,  this  order  covers  all  current 
and  future  printing  technologies  capable 


of  printing  newspapers,  including,  but 
not  limited  to,  lithographic  (offset  or 
direct),  flexographic,  and  letterpress 
systems.  The  products  covered  by  this 
order  are  imported  into  the  United 
States  under  sul)headings  8443,11.10. 
8443,11.50,  8443.30.00.  8443.59  50, 
8443.60.00,  and  8443.90.50  of  the 
HTSUvS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21 .00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  svstems  mav  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.2t>,  8471.50.40. 
8471.50.80.  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
our  written  description  of  the  scope  of 
•the  order  is  (lispositive. 

Duty  Absorption 

On  September  29,  2000,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  dilties  have  been  abstsrbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  stild  in  the 
LInited  States  through  an  affiliated 
importer  In  this  case.  MAN  Roland  sold 
to  the  United  States  through  an  importer 
that  is  affiliated  within  the  meaning  of 
section  771(33)  of  the  Act. 

Bpc:ausf  this  review  was  initiated  four 
years  after  the  publication  of  the 
antidumping  duty  order,  we  will  make 
a  dutv  absorption  determination  in  this 
segment  of  the  proceeding. 

On  .\pril  20,  2001.  the  Department 
requested  proof  that  unaffiliated 
purchasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period.  On 
lune  18.  2001.  MAN  Roland  responded 
to  the  Department's  request  stating  that 
there  is  no  basis  under  the  statute  for  a 
finding  that  anv  antidumping  duties 
"have  been  absorbed  "  by  MAN  Roland 
or  its  affiliates  since  the  final  results  of 
the  onlv  review  completed  to  date  found 
no  dumping  bv  MAN  Roland.  As  we 
have  found  preliminarilv  that  there  is 
no  dumping  margin  for  MAN  Roland 
with  respect  to  its  US  sale  under  this 
review,  we  find  preliminarily  that  there 
is  no  dutv  absf)rption 

Fair  Value  Comparisons 

To  determine  whether  MAN  Rolcind's 
sale  of  a  LNPP  to  the  United  States  was 
made  at  less  than  normal  value,  we 
compared  constructed  export  price 
(CEP)  to  the  normal  value,  as  described 


in  the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Although  MAN  Roland's  home  market 
was  viable,  in  accordance  with  section 
773  of  the  Act  and  our  past  practice  in 
this  proceeding  and  in  the  companion 
proceeding  involving  Japan,  we  based 
normal  value  on  constructed  value 
because  we  determined  that,  even 
though  the  general  product 
characteristics  of  LNPP  systems  are 
comparable  enough  for  them  to  be 
considered  a  foreign  like  product,  the 
physical  differences  in  the  sub- 
component specifications  between 
LNPPs  sold  in  the  United  States  and  the 
home  market  are  so  great  that 
meaningful  price-to-price  comparisons 
cannot  be  made.  See  Large  Seivspaper 
Printing  Presses  and  Components 
Thereof.  Whether  Assembled  or 
Unassembled,  from  Japan:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews.  65  FR  62700, 
62702  (October  19.  2000),  followed  in 
Large  Newspaper  Pri.iting  Presses  and 
Components  Thereof.  Whether 
Assembled  or  Unassembled,  from  Japan: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  66  FR  11555 
(February  26,  2001);  and  Large 
Newspaper  Printing  Presses  and 
Components  Thereof:  Whether 
Assembled  or  Unassembled,  from 
Germany:  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Reviews  and  Final 
Determinations  of  Scope  Inquiries.  65 
FR  62695.  62697  (October  19,  2000). 
followed  in  Large  Newspaper  Printing 
Presses  and  Components  Thereof 
Whether  Assembled  or  Unassembled, 
from  Germany:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  66  FR  11557  {Februar\'  26. 
2001)  11998-1999  Final  Results). 

Constructed  Export  Price 

We  calculated  CEP.  in  accordance 
with  sections  772(b),  (c)  and  (d)  of  the 
Act,  for  MAN  Roland's  sale  under 
review  because  the  contract  governing 
the  U.S.  sale  was  executed  in  the  United 
States  by  MAN  Roland's  affiliated  sales 
agent  in  the  United  States. 

We  calculated  CEP  based  on  the 
packed  price  to  an  unaffiliated  customer 
in  the  United  States.  In  accordance  with 
section  772(c)(2)  of  the  Act,  we  made 
deductions  for  the  following  charges: 
foreign  inland  freight  charges:  combined 
German  inland  insurance,  marine 
insurance  and  U.S.  inland  insurance 
expenses;  German  handling,  ocean 
freight,  U.S.  handling  and  U.S.  inland 
freight  expenses;  U.S.  brokerage:  and 
U.S.  Customs  duty  (including  harbor 
maintenance  and  merchandise 
processing  fees).  We  also  made 
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deductions  for  commissions,  imputed 
credit,  warranty,  direct  training 
expenses,  testing  expenses,  casualty 
insurance  premium  expenses  and  other 
direct  selling  expenses,  pursuant  to 
section  772fd)(l )  of  the  Act.  We 
deducted  further  those  indirect  selling 
expenses  incurred  by  MAN  Roland  and 
its  U.S.  affiliate  that  related  to  economic 
activity  in  the  United  States. 

As  in  prior  segments  of  this 
proceeding,  we  calculated  an  imputed 
credit  expense  by  multiplying  an 
interest  rate  by  the  net  balance  of 
production  costs  incurred,  and  progress 
payments  made,  during  the  construction 
period.  Consistent  with  the  revised 
methodology  discussed  at  Comment  4  of 
the  1998-1999  Final  Results,  we  used 
MAN  Roland's  euro  short-term  interest 
rate  for  the  production  period,  and  the 
U.S.  dollar  short-term  interest  rate  for 
the  post-production  imputed  credit 
portion.  MAN  Roland  used  the 
commercial  production  date  to  mark  the 
end  of  the  production  period,  rather 
than  the  installation  date  as  requested  in 
our  supplemental  questionnaire.  For 
purposes  of  the  preliminary  results,  we 
have  accepted  the  imputed  credit 
calculation  using  the  commercial 
production  date.  However,  we  may 
consider  this  part  of  the  methodology 
further  in  our  final  results. 

In  addition,  we  deducted  the  cost  of 
further  manufacturing  or  assembly 
expenses  in  accordance  with  section 
772(d)(2)  of  the  Act. 

Further,  we  made  an  adjustment  for 
CEP  profit  in  accordance  with  section 
772(d)(3)  of  the  Act.  In  accordance  with 
section  772(f)  of  the  Act.  we  calculated 
the  CEP  profit  rate  using  the  expenses 
incurred  by  MAN  Roland  and  its 
affiliate  on  their  sales  of  the  subject 
merchandise  in  the  United  States  and 
the  foreign  like  product  in  the  home 
market  and  the  profit  associated  with 
those  sales. 

Normal  Value 

As  noted  above  under  the  "Fair  Value 
Comparisons"  section  of  this  notice,  we 
based  normal  value  on  constructed 
value  in  accordance  with  section  773  of 
the  Act  because  we  determined  that  the 
unique,  custom-built  nature  of  each 
LNPP  sold  does  not  permit  proper  prico- 
to-price  comparisons,  even  though  the 
home  market  was  viable  for  MAN 
Roland. 

Cost  of  Production  Analysis  and 
Constructed  Value 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act,  there  are  reasonable  grounds  to 
believe  or  suspect  MAN  Roland  made 
sales  in  the  home  market  at  prices  below 
its  cost  of  production  (COP)  in  this 


review  because  the  Department 
disregarded  certain  sales  made  by  MAN 
Roland  during  the  less-than-fair-value 
(LTFV)  investigation  and  during  the 
previous  administrative  review 
pursuant  to  a  finding  that  sales  failed 
the  cost  test.  See  1998-1999  Final 
Results.  As  a  result,  the  Deparlnu'nt 
initiated  an  investigation  to  determine 
whether  MAN  Roland  made  home 
market  sales  during  the  POR  at  prices 
below  its  COP  within  the  meaning  of 
section  773(b)  of  the  Act. 

We  calculated  the  COP  based  dn  the 
sum  of  MAN  Roland's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  general  and 
administrative  (G&A)  and  financial 
expenses,  in  accordance  with  section 
773(b)(3)  of  the  Act. 

We  compared  the  COP  figures  to 
home  market  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act.  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  On  a  contract- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  direct  and  indirect 
selling  expenses,  and  packing  expenses 

MAN  Roland  reported  commissions 
paid  to  unaffiliated  and  affiliated  sales 
agents,  and  claimed  that  the 
commissions  paid  to  its  affiliated  sales 
agents  are  made  at  arm's  length.  In 
support  of  this  claim.  MAN  Roland 
provided  a  regression  analysis  based  on 
the  estimated  profitability  of  each  sale. 
However,  as  we  discussed  in  Comment 
5  of  the  Decision  Memorandum  to  the 
1998-1999  Final  Results,  this  analysis 
fails  to  demonstrate  that  the  affihated 
commissions  were  made  at  arms  lenuth 
Further,  our  analysis  comparing  thi> 
commissions  paid  to  both  affiliated  and 
unaffiliated  agents  for  the  home  market 
sales  in  this  review  shows  that  the 
average  commission  percentage  paid  to 
affiliated  agents  was  significantlv 
different  than  the  average  comniissimi 
percentage  paid  to  unaffiliated  agents 
[see  Memorandum  t(i  the  File  entitled 
Preliminan'  Results  (Ailrulation 
Worksheets  for  MAX  Roland,  dated 
October  1,  2001)  Consequently,  we 
have  not  deducted  affiliated  part\ 
commissions  from  the  home  market 
price  for  purposes  of  comparison  to  thi- 
COP. 

MAN  Roland  reported  an  additional 
warranty  expense  for  delaved 
installation.  MAN  Roland  allocated  this 
expense  based  on  past  historical 
experience,  although  it  reported  that  it 
did  not  incur  this  expense  on  any  of  the 
home  market  sales  included  in  this 
review  (see  May  29.  2001.  supplemental 
Section  B  response  at  page  34)  As 
explained  at  Comment  6  of  the  Decision 


Memorandum  to  the  1998-1999  Final 
Results,  this  expense  is  properly 
considered  a  direit  selling  expense  and 
will  be  deducted  only  from  those  sales 
to  which  the  expense  applies.  Since 
none  of  the  sales  in  this  review  incurred 
this  expense,  we  have  not  deducted  this 
expense  from  the  home  market  price  for 
purposes  of  comparison  to  the  COP. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP.  we  examined  whether:  (1) 
Within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities:  and  (2)  such  sales  were  made 
at  pri(  es  which  permitted  the  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  See  section  773(b)(1)  of  the  Act. 

The  results  of  our  cost  test  for  MAN 
Roland  indicated  that  certain  home 
market  sales  were  at  prices  below  COP 
within  an  extended  period  of  time,  were 
made  in  substantial  quantities,  and 
uould  not  permit  the  full  recovery  of  all 
(  ost.s  Within  a  reasonable  period  of  time. 
In  accordance  with  section  773(b)(1)  of 
the  Act.  we  therefore  excluded  the 
below-cost  sales  from  our  analysis  and 
used  the  remaining  sales  as  the  basis  for 
determining  selling  expenses  and  profit. 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  constructed  value 
based  on  the  sum  of  M.W  Roland's  cost 
of  materials,  fabrication,  selling,  general 
and  administrative  (SGStA)  expenses 
and  US.  packing  costs.  In  accordance 
with  section  773(e)(2)(A).  we  based 
SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  by  MAN 
Roland  in  connection  with  the 
producti(m  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

We  relied  on  MAN  RoIand^s  reported 
(OP  and  constructed  value  amounts 

CEP  to  Constructed  \  aluc  (.ompansons 

For  CEP  to  constructed  value 
comparisons,  where  appropriate,  we 
deducted  imputed  credit,  in  accordance 
with  secti(3ns  773(a)(6)(C)(iii)  and 
773(a)(8)  of  the  Act.  We  calculated 
imputed  credit  for  constructed  value 
purposes  in  accordance  with  the 
methodology  explained  in  the 
"Constructed  Export  Price"  section  of 
this  notice. 

We  also  made  a  CEP  offset  adjustment 
to  normal  value,  as  explained  below,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  by  deducting  the  home  market 
indirect  selling  expenses  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales. 

Level  of  Trade  and  CEP  Offset 

.Se(  Hon  77:i(ai(l](Bj(i;  ul  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  normal  value 
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based  on  sdlo>  at  the  same  level  (if  trade 
(LOT)  as  the  export  price  or  CEP 
transaction.  Sales  are  made  at  different 
LOTs  if  they  are  made  at  different 
marketing  stages  (or  their  equivalent). 
See  19  CFR  351.412(c)(2).  Substantia] 
differences  in  selling  activities  are  a 
necessarv.  but  not  sufficient,  condition 
for  determining  that  there  is  a  difference 
in  the  stages  of  marketing  See  id.;  see 
also  Sotice  of  Final  Determination  of 
Sales  of  Less  Than  Fair  X'alue.  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731.  61732 
(November  19.  1997)  [Steel  Plate).  In 
order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e..  the  "chain 
of  distribution").'  including  selling 
functions,  class  of  customer  (customer 
category),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(r)(B)(i)  of 
the  Act.  in  identifying  LOTs  for  export 
and  comparison  market  sales  (i.e., 
normal  value  based  on  either  home 
market  or  third  countrv  prices  -),  we 
consider  the  starting  prices  before  any 
adjustments.  For  CEP  sales,  we  consider 
only  the  selling  activities  reflected  in 
the  price  after  the  deduction  (jf  expenses 
and  profit  under  section  772id)  of  the 
Act.  See  Micron  Technology.  Inc  v 
United  States.  243  F  3d  1301,  1314- 
1315  (Fed  Cir.  2001). 

When  the  Department  is  unable  to 
match  sales  of  the  foreign  like  product 
in  the  comparison  market  at  the  same 
LOT  as  the  export  price  or  CEP.  the 
Department  may  compare  the  I'.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market  In  comparing 
export  price  or  CEP  sales  at  a  different 
LOT  in  the  comparison  market,  where 
available  data  make  it  practicable,  we 
make  a  LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CFP 
sales  only,  if  a  normal  value  LOT  is 
more  remote  from  the  factory  than  the 
CEP  LOT  and  we  are  unable  to  make  a 
LOT  adjustment,  the  Department  shall 
grant  a  CEP  offset,  as  provided  in 
section  773(a)(7)(B)  of  the  Act.  See, 
Steel  Plate.  62  FR  at  61731,61732 


'  The  markpling  process  in  the  United  States  and 
compansfjn  markets  begins  with  (he  producer  and 
extends  to  the  sale  to  tho  rinal  user  or  consumer 
The  chain  n(  distnbufinn  b«'twepn  the  two  mav  have 
man\  or  few  link.s.  ,ind  the  respondents  sales  ik:i  ur 
somewhere  along  this  chain   In  performing  this 
evaluation,  we  considered  the  narrative  responses 
of  Ihf  respondent  to  prtjperly  determme  where  in 
the  chain  of  liislnbution  the  sale  occurs. 

•  Where  normal  value  is  ba.sed  on  constructed 
value,  we  determine  the  normal  value  LOT  t)ased 
on  the  LOT  of  the  sales  from  which  we  derive 
selling  expenses,  t,4.-\  and  profit  tor  constructed 
value,  where  possible. 


We  obtained  information  from  MAN 
Roland  regarding  the  marketing  stages 
involved  in  making  the  reported  home 
market  and  U.S.  sales,  including  a 
description  of  the  selling  activities 
performed  bv  NL\.\  Roland  for  each 
channel  of  distribution 

MAN  Roland  reported  home  market 
sales  through  one  channel  of 
distribution:  directlv  from  MAN 
Roland's  production  facilities  to  the 
customer.  We  observed  that  MAN 
Roland  provides  the  following  services 
on  sales  to  home  market  customers: 
market  research,  sales  contacts  and 
negotiations,  personnel  training  for 
customer,  installation  at  customer  site, 
advertising  to  customer,  packing, 
warranty  service,  and  freight  and 
delivery  arrangements.  Accordingly,  all 
of  MAN  Roland's  home  market  sales  are 
made  through  the  same  channel  of 
distribution  and  constitute  one  LOT. 

As  discussed  above,  we  have 
determined  that  MAN  Roland's  U.S.  sale 
under  review  is  properly  classified  as  a 
CEP  sale  In  its  questionnaire  response, 
MAN  Roland  reported  that  sales  to  the 
unaffiliated  customers  were  made  at  the 
same  LOT  in  both  the  United  States  and 
the  home  market   However,  MAN 
Roland  contends  that,  in  the  event  that 
the  DepartmtHit  classifies  its  U.S  sale  as 
a  CEP  sale,  then  a  LOT  adjustment  is 
appropriate  tt)  account  for  the 
differences  between  the  actual  LOT  of 
the  home  market  sales  and  the 
constructed  LOT  of  the  L  .S.  sale. 

We  examined  the  sales  to  MAN 
Rolands  affiliated  importer,  M^^N 
Roland,  Inc  .  and  found  only  one  LOT. 
This  CEP  LOT  differed  considerably 
from  the  home  market  LOT  with  respect 
to  selling  activities  associated  with 
market  research,  sales  contacts  and 
negotiations,  personnel  training  for 
customers,  installation  at  the  customer 
site,  advertising  to  customers,  and 
warranty  service.  Therefore,  we  find  the 
CKP  LOT  to  be  different  from  the  home 
market  LOT  and  to  be  at  a  less  advanced 
stage  of  distribution  than  the  home 
market  LOT  Based  on  this  analysis,  we 
conclude  that  the  comparison  market 
and  U.S.  channels  of  distribution,  and 
the  sales  functions  associated  with  each 
are  sufficiently  different  so  as  to 
constitute  tw  1)  different  levels  of  trade, 
and  we  find  that  the  comparison  market 
sales  are  made  at  a  more  advanced  level 
of  trade  than  are  CEP  sales.  Because 
\L\S  Roland  made  sales  in  the  home 
market  at  only  one  level  of  trade,  the 
difference  in  the  level  of  trade  cannot  be 
quantified   Further,  we  do  not  have 
infonnation  which  would  allow  us  to 
examine  pricing  patterns  based  on  MAN 
Roland's  sales  of  other  products,  and 
there  are  no  other  respondents  or  other 


record  information  on  which  such  an 
analysis  could  be  based.  Accordingly, 
because  the  data  available  do  not  form 
an  appropriate  basis  for  making  a  level 
of  trade  adjustment,  but  the  level  of 
trade  in  the  home  market  is  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP.  we  have  made 
a  CEP  offset  to  normal  value  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act. 

Currency  Conversion 

We  made  currency  conversions,  in 
accordance  with  section  773A(a)  of  the 
Act,  based  on  the  official  exchange  rates 
in  effect  on  the  date  of  the  U.S.  sale  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margin  for 
the  1999-2000  POR  is: 

Manufacturer/exporter        Period        Margin 


MAN  Roland 


I     9/1/99-  0  00 

8/31/00 


We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
mav  request  a  hearing  within  30  days  of 
publication.  See  19  CFR  351.310(c)'  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs.  Case  briefs  from  interested 
parties  and  rebuttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
briefs,  may  be  submitted  not  later  than 
30  days  and  35  days,  respectively,  from 
the  date  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.309(c)  and  (d).  Parties  who  submit 
case  briefs  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statiites,  regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 


Federal  Register/ Vol.  66,  No.  195/Tuesday.  October  9.  2001  /  Notices 


51379 


Import  Administration.  Room  B-099. 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  to 
liquidate  all  entries  subject  to  this 
review  without  regard  to  antidumping 
duties. 

If  these  preliminary  results  are  not 
adopted  in  the  final  results,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rates 
calculated  in  the  final  results  of  this 
review  are  above  de  mmimis  [i.e..  at  or 
above  0.5  percent).  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  antidumping  duty  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  the  amount  by  the  total 
entered  value  of  the  sales  examined, 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
company  (MAN  Roland)  will  be  that 
established  in  the  final  results  of  this 
review,  except  if  the  rate  is  less  than 
0.50  percent,  and  therefore,  de  minimis 
within  the  meaning  of  19  CFR 
351.106(c)(1),  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4^  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  30.72 


percent,  the  "All  (Dthers"  rate  made 
effective  by  the  LTFV  investigatiDn 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  puhlu  ..itinn 
of  the  final  results  of  the  next 
admini.strative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibilitv  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entne>  during  this 
review  period.  Failure  tn  ci imply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221. 

Dated:  October  1.  2001. 
Joseph  A.  Spetrini, 

.Acting  Assistant  Si'rretary  for  Import 

.■\drmnistmtion 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

A-588-837 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whett>er 
Assembled  or  Unassembled.  From 
Japan:  Preiiminary  Determination  To 
Rescind  ttte  Administrative  Review,  in 
Part,  To  Revoke  tt>e  Order,  In  Part,  and 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration 
International  Trade  Administratiua, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  to  rescind  the 
administrative  review,  in  part  t(.  revoke 
to  order,  in  part  and  results  uf 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  bv  the 
petitioner  and  one  producer/exporter  of 
the  subject  merchandise,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assemtilod 
or  unassembled,  from  Japan  This 
review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  L'nited  States  (Mitsubishi  Heavy 


liiiiu-tni--.   !  ti!   ,iiid  Tokyo  Kikai 

Si  isdkiistii    1  III     The  period  of  review 

is  September  1,  1999  through  August  31. 

2000. 

We  have  preliminarily  found  that  no 
sales  of  subject  merchandise  by  Tokyo 
Kikai  Seisaliusho,  Ltd.  have  been  made 
below  normal  value.  If  these 
preliminar>'  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties  on  entries 
of  the  subject  merchandise  exported  by 
Tnkvo  Kikai  Seisakusho.  Ltd.  covered 
by  this  review  Furthermore,  if  these 
preliminarv'  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  intend  to  revoke  the 
antidumping  duty  order  with  respect  to 
Tokyo  Kikai  Seisakusho,  Ltd.,  based  on 
three  consecutive  review  periods  of 
sales  at  not  less  than  normal  value  {see 
19  CFR  351.222(b)(i)).  See  Intent  to 
Revoke  section  of  this  notice.  We  also 
have  preliminarily  determined  that  the 
review  of  Mitsubishi  Heavy  Industries. 
Ltd,  should  be  rescinded 
EFFECTIVE  DATE:  ()(  1 1  .he r  q   2(im 
FOR  FURTHER  INFORMATK>N  CONTACT: 
David  I  (roldlxTiJer   ir  Kate  Johnson, 
AD/X:\1)  Fnfi  r(  .in.:!!  r.ruup  I,  Office  2, 
Import  .Aiiihinistr.iiiiiii   International 
Trade  .^dministrdlion.  U.S  Department 
of  Commerce.  14th  .Street  and 
Constitution  Avenue.  \\V..  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482^929.  respectivelv. 
SUPPLEMENTARY  INFORMATION: 

Period  of  Review 

The  period  of  review  (POR)  is 
September  1.  1999  through  August  31. 
2000 

The  .\pplicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  lanuary  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
.^Sreements  Act  (URAA).  In  addition, 
uiiles'-  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department  s)  regulations  are  to  19  CFR 
part  351 (2000) 

Background 

Dunng  the  previous  administrative' 
re\  u'u  [leriod,  covering  sales  of  the 
siih|('(  t  merchandise  for  the  period 
September  1.  1998  through  August  31. 
1999.  Tokyo  Kikai  Seisakusho.  Ltd. 
(TKS)  requested  that  it  defer  reporting  a 
--.ile  \i'  Di'W  lones  &  Company  (Dow 
1  ai>-.,  until  the  next  administrative 
review  because,  although  TKS  entered 
into  a  Large  Newspaper  Printing  Presses 
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(LNPP)  sales  contract  with  Dow  [ones 
during  the  POR.  the  entries  relating  to 
this  sale  would  not  have  been  fullv 
delivered  and  installed  bv  the 
conclusion  of  the  POR.  Spp  TKS's  letter 
to  the  Department  dated  December  14. 

1999  On  December  21.  1999.  we 
notified  TKS  that  it  may  report  data  on 
the  Dow  [ones  sale  after  it  is  completed. 
during  the  ne.xt  administrative  review 
(1999-2000  review) 

On  September  20.  2000.  the 
Department  published  in  the  Federal 
Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period 
September  1.  1999.  through  August  .H. 

2000  (65  FR  56868) 

On  September  22.  2000.  in  accordance 
with  19CFR  351.213(b).  we  received  a 
request  for  a  review  and  revocation  nf 
the  antidumping  dutv  order  from  TKS 
On  September  29,  2000.  the  petitioner. 
Goss  Graphic  Systems,  Inc.,  requested 
an  administrative  review  of  the 
antidumping  duty  order  for  the 
following  pioducers/exporters  of  LNPP; 
Mitsubishi  Heavy  Industries.  Ltd  (MH!) 
and  TKS.  The  petitioner  also  requested 
that  the  Department  determine  whether 
antidumping  duties  have  been  absorbed 
by  MHI  and  TKS.  On  September  7. 
2001.  the  Department  requested  proof 
that  unaffiliated  purchasers  will 
ultimately  pay  the  antidumping  duties 
to  be  assessed  on  entries  during  the 
review  period.  See  discussion  in  the 
"Duty  Absorption  section."  below. 

We  publisned  a  notice  of  initiation  of 
this  review  on  October  30,  2000.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in 
Part,  and  Deferral  of  Administrative 
Reviews.  65  FR  64662 

On  October  25,  2000,  we  issued 
antidumping  questionnaires  to  the  two 
respondents.  On  December  11.  2000. 
MHI  notified  the  Department  that  it  had 
not  made  any  U.S.  sales  or  entries  of 
subject  merchandise  during  the  POR 
See  the  "Partial  Rescission  of 
Administrative  Review"  section  of  the 
notice  below.  The  Department  received 
a  response  to  the  questionnaire  from 
TKS  in  January  and  February  2001 

On  March  22.  2001,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this  review  until 
October  1,  2001.  See  Large  Newspaper 
Printing  Presses,  and  Components 
Thereof,  from  Germany  and  Japan 
Notice  of  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Reviews.  66  FR  16040 

We  issued  supplemental 
questionnaires  to  TKS  in  May  and  June 
2001 .  and  received  responses  to  these 
questionnaires  in  June  2001  TKS 


submitted  updates  and  revisions  to  its 
respon.ses  in  August  2001.  as  well  as  a 
post-verification  submission  in 
September  2001 

Pursuant  to  section  782(i)(2)  and  (3)  of 
the  Act.  we  conducted  verification  of 
TKS's  sales  and  cost  responses  in  lapan 
in  August  2001.  The  verification  report 
will  be  issued  following  the  issuance  of 
these  preliminarv  results. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 

large  newspaper  printing  presses, 
including  press  svstems.  press 
additions,  and  press  components, 
whether  assembled  or  unassembled, 
whether  r:omplcte  or  incomplete,  that 
are  capable  of  printing  or  otherwise 
manipulating  a  rr)ll  of  paper  more  than 
two  pages  across.  A  page  is  d(^fined  as 
a  newspaper  broadsheet  page  in  which 
the  lines  of  type  are  printed 
perpendicular  to  the  running  of  the 
direction  of  the  paper  or  a  newspaper 
tabloid  page  with  line.s  of  type  parallel 
to  the  running  of  the  direction  of  the 
paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components  They  are:  (1 ) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color,  and  or  process  (full)  color; 
(2)  a  reel  tension  paster,  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format:  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 


prior  to  and/or  during  the  installation 
process  in  the  United  States.  Anv  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/ or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order.  Also  included 
in  the  scope  are  elements  of  a  LNPP 
system,  addition,  or  component,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LNPP  components 
of  which  they  are  a  part. 

For  purposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  (1)  the 
term  "unassembled"  means  fully  or 
partially  unassembled  or  disassembled: 
and  (2)  the  term  "incomplete"  means 
lacking  one  or  more  elements  with 
which  the  LNPP  is  intended  to  be 
equipped  in  order  to  fulfill  a  contract  for 
a  LNPP  system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP.  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  order.  Used  presses  are 
also  not  subject  to  this  scope.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Also  excluded  from  the  scope,  in 
accordance  with  the  Department's 
determination  in  a  changed- 
circumstances  antidumping  duty 
administrative  review  of  the  order 
which  resulted  in  the  partial  revocation 
of  the  order  with  respect  to  certain 
merchandise,  are  elements  and 
components  of  LNPP  systems,  and 
additions  thereto,  which  feature  a  22 
inch  cut-off,  50  inch  web  width  and  a 
rated  speed  no  greater  than  75,000 
copies  per  hour.  See  Large  Newspaper 
Printing  Presses  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan:  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order,  In 
Part.  64  FR  72315  (Dec.  27,  1999).  In 
addition  to  the  specifications  set  out  in 
this  paragraph,  ail  of  which  must  be  met 
in  order  for  the  product  to  be  excluded 
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from  the  scope  of  the  order,  the  product 
must  also  meet  all  of  the  specifications 
detailed  in  the  five  numbered  sections 
following  this  paragraph.  If  one  or  more 
of  these  criteria  is  not  fulfilled,  the 
product  is  not  excluded  from  the  scope 
of  the  order. 

1.  Printing  Unit:  A  printing  unit 
which  is  a  color  keyless  blanket-to- 
blanket  tower  unit  with  a  fixed  gain 
infeed  and  fixed  gain  outfeed,  with  a 
rated  speed  no  greater  than  75,000 
copies  per  hour,  which  includes  the 
following  features: 

•  Each  tower  consisting  of  four  levels, 
one  or  more  of  which  must  be 
populated. 

•  Plate  cylinders  which  contain  slot 
lock-ups  and  blanket  cylinders  which 
contain  reel  rod  lock-ups  both  of  which 
are  of  solid  carbon  steel  with  nickel 
plating  and  with  bearers  at  both  ends 
which  are  configured  in-line  with 
bearers  of  other  cylinders. 

•  Keyless  inking  system  which 
consists  of  a  passive  feed  ink  deliven,- 
svstem.  an  eight  roller  ink  train,  and  a 
non-anilox  and  non-porous  metering 
roller. 

•  The  dampener  system  which 
consists  of  a  two  nozzle  per  page 
spravbar  and  two  roller  dampener  with 
one  chrome  drum  and  one  form  roller 

•  The  equipment  contained  in  the 
color  keyless  ink  delivery  system  is 
designed  to  achieve  a  constant,  uniform 
feed  of  ink  film  across  the  cylinder 
without  ink  keys.  This  system  requires 
use  of  keyless  ink  which  accepts  greater 
water  content. 

2.  Folder:  A  module  which  is  a  double 
3:2  rotary  foldetwith  160  pages  collect 
capabilitv  and  double  (over  and  under) 
delivery,  with  a  cut-off  length  of  22 
inches.  The  upper  section  consists  of 
three-high  double  formers  (total  of  6) 
with  six  sets  of  nipping  rollers. 

3.  RTP:  A  component  which  is  of  the 
two-arm  design  with  core  drives  and 
core  brakes,  designed  for  50  inch 
diameter  rolls;  and  arranged  in  the  press 
line  in  the  back-to-back  configuration 
(left  and  right  hand  load  pairs). 

4.  Conveyance  and  Access  Apparatus: 
Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheets 
across  through  the  production  process, 
and  a  drive  system  which  is  of 
conventional  shafted  design. 

5.  Gomputerized  Control  System:  A 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 


Further,  this  order  covers  all  current 
and  future  printing  technologies  capable 
of  printing  newspapers,  including,  but 
not  limited  to.  lithographic:  (offset  or 
direct),  flexographic.  and  letterpress 
systems.  The  products  covered  bv  this 
order  are  imported  into  the  I'nited 
States  under  subheadings  8443  11  10, 
8443.11.50,  8443.30.00,  8443  59  .SO. 
8443.60.00,  and  8443,90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  mav  also  enter  under  HTSUS 
subheadings  8443,21  00  and  8443.40  00 
Large  newspaper  printing  press 
computerized  control  systems  mav  enter 
under  HTSUS  subheadings  8471.49.10. 
8471.49.21,  8471  49.26.  8471  50  40. 
8471.50.80,  and  8537  10  90  .-Mthough 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
our  written  description  of  the  sc  ope  of 
the  order  is  dispositive. 

Partial  Rescission  of  Administrative 
Review 

MHI  notified  the  Department  that  it 
had  not  made  any  US  sales  nr  entnes 
of  subject  merchandise  during  th*^  FOR 
Based  on  Customs  Ser\ice  information 
obtained  to  date,  we  find  no  indication 
of  entries  of  subject  merchandise  by 
MHI.  Sep  Memorandum  to  the  File 
dated  September  28,  2001 

Therefore,  consistent  with  the 
Department's  practice,  we  preliminarilv 
determine  to  rescind  this  review  with 
respect  to  MHI.  See  Stainless  Steel  Bar 
From  India:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  \ev\  Shipper  Review,  and 
Partial  Rescission  of  Administmtive 
Review.  65  FR  12209  (March  8,  2000): 
Persul fates  From  the  People's  Republic 
of  China:  Preliminan,'  Results  of 
Antidumping  Duty  Administrative 
Review,  and  Partial  Rescission  of 
Administrative  Review,  65  FR  18qe.3 
(Apr.  10,  2000). 

Duty  Absorption 

On  September  29.  2000.  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrativ  e 
review  initiated  two  or  four  vears  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case.  TKS  sold  to  the 
United  States  through  an  importer  that 
is  affiliated  within  the  meaning  of 
section  7  71(33)  of  the  Act. 

Because  this  review  was  initiated  four 
years  after  the  publication  of  the 


antidumping  duty  order,  w-  will  i!,.iKe 
d  duty  absorption  determination  in  tins 
segment  of  the  proceeding. 

On  September  7   2001 ,  the 
Department  requested  proof  that 
unaffiliated  [lurr  hasers  will  ultimately 
pay  the  antidumping  duties  to  be 
assessed  on  entries  during  the  review 
period  On  .September  17.  2001,  TKS 
responded  to  the  Department's  request 
stating  thdt  it  has  not  entered  into  any 
written  agreement  with  its  U.S. 
customers  whereby  the  customer  would 
agree  to  pay  any  antidumping  duties.  As 
we  have  found  preliminarily  that  there 
is  no  dumping  margin  for  TKS  with 
respect  to  its  U.S.  sales  under  this 
review,  we  find  preliminarily  that  there 
is  no  duty  absorption. 

Fair  Value  Comparisons 

To  deterniuie  v\  hcther  TKS's  sales  of 
LNPPs  to  the  United  States  were  made 
at  less  than  normal  value,  we  compared 
(  onstructed  export  price  (CEP)  to  the 
normal  value,  as  described  in  the 
Constructed  Export  Price"  and 
Normal  Value"  sections  of  this  notice. 

.Mthough  TKS's  home  market  was 
viable,  in  accordance  with  section  773 
of  the  Act  and  our  past  practice  in  this 
proceeding  and  in  the  companion 
proceeding  involving  Germany,  we 
based  normal  value  on  constructed 
\aiue  because  we  determined  that,  even 
though  the  general  product 
i.haracteristics  of  LNPP  systems  are 
comparable  enough  for  them  to  be 
considered  a  foreign  like  product,  the 
phvsiral  differences  in  the  '■ub- 
((imponent  specific:d!ii  ii'-  !»'tween 
L.NPPs  sold  in  the  Un.ir  i  s-.ites  and  the 
home  market  are  so  gn  at  tlut 
meaningful  pnce-to-price  comparisons 
c  annot  be  made.  See  Large  \'ewspaper 
Printing  Presses  and  Components 
Thereof.  Whether  Assembled  or 
I'nassembled.  from  Japan:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews.  65  FR  62700. 
62702  (October  19,  2000)  [1998-1999 
Preliminary  Results),  followed  in  Large 
Newspaper  Printing  Presses  and 
Components  Thereof.  Whether 
Assembled  or  Unassembled,  from  Japan: 
Final  Results  of  Antidumping  Duty 
.administrative  Review.  66  FR  11555 
(February  26,  2001)  [1998-1999  Final 
Rf^sults):  and  Large  Newspaper  Printing 
Presses  and  Components  Thereof: 
Whether  Assembled  or  Unassembled. 
from  Germany:  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
.administrative  Reviews  and  Final 
Determinations  of  Scope  Inquiries,  65 
FR  62695,  62697  (October  19,  2000). 
followed  in  Large  Newspaper  Pnntmg 
Presses  and  Components  Thereof. 
Whether  .Assembled  or  Unassembled, 


51382 


Federal  Register  '  \'ol    BB.  No.  195 /Tuesday,  October  9,  2001 /Notices 


from  CiPrmanv:  Final  Hr-.ult<  of 
Antidumpim;  Dutv  Adninwitrative 
Review.  66  FR  1 1557  (Fobruarv  26. 
20011 

Constructed  Export  Price 

We  based  the  L  .S.  price  on  CEP.  in 
accordance  with  sections  772(b),  (c), 
and  (d)  of  the  Act.  because  the  sales 
contracts  were  executed  by  TKS's 
affiliated  sales  agent  in  the  United 
States. 

We  calculated  CEP  based  on  the 
packed,  installed  price  to  unaffiliated 
customers  in  the  Lnited  States.  We 
made  deductiijns  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight  tn  port  in  lapan.  foreign 
brokerage  and  handling,  international 
freight  f>xpenses,  freight  and  marine 
insurance,  U.S.  Customs  duty.  U.S. 
brokerage  and  handling,  and  unloading 
expenses,  in  accr)rdanf:e  with  section 
:'72it  ii2!i:.M  of  the  Act, 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for  warranty. 
imputed  credit,  direct  training  expenses. 
testing  expenses,  other  technical  service 
expenses,  and  I'S  indirec  t  selling 
expenses  incurred  by  TKS  and  its  U.S. 
affiliate  associated  with  economic 
actnity  n(  currin^  in  the  United  States. 
in  a(  cnrdanct'  with  section  772(d)(1)  of 
the  \c\ 

TKS  reported  warrantv  expenses 
based  on  actual  warrant\  expenses 
incurred  through  .August  2001   These 
expenses  reflect  sendees  under  TKS's 
standard  warranty.  However,  TKS 
occasionalh  provides  additional 
warrantv  coverage  bast'd  im  design  or 
fabrication  errors,  as  noted,  for  example, 
on  page  25  of  TKS's  [une  29,  2001, 
supplemental  Section  C  questionnaire 
response  Such  expenses  are  not 
mcluded  in  the  actual  warranty 
expenses  reported  to  the  Department. 
but  are  r»'flected  in  the  historical 
warrantv  expense  information  reported 
at  Exhibit  f:-18  of  the  February  9.  2001. 
Sectum  C  r'-sponse.  Therefore,  in  order 
to  estimat*'  th>'  warrantv  expense 
inf  urrf'd  on  '.h-  -,ii>>  .  if  "h"  subject 
merfhandi^"   it  i^  n>-i  fvs  arv  to  add  both 
the  actual  warranty  expense  and  the 
historical  warrantv  pxperience. 
.-Kccordingly.  we  ha\>'  deducted  from 
the  C"EP  an  additional  amount,  based  on 
the  historical  warrantv  experience,  to 
reflei  t  the  additinn<il.  post-warranty 
period  expense 

.■\>  in  prior  segments  of  this 
proceeding,  we  calculated  an  imputed 
( redit  expense  by  multiplying  an 
interi'st  ratf  bv  the  net  balance  of 
[iroduf  tion  costs  inc  urred,  and  progress 
payment-,  mad'\  during  the  construction 
period   In  ar  <  ordance  with  the  revised 
mt^thod  )loo\  discussed  at  Comments  7 


and  8  to  the  Decision  Memorandum  in 
the  1998-1999  Final  Results,  we  used 
the  Japanese  yen  short-term  interest  rate 
for  the  production  period,  and  the  U.S. 
dollar  short-term  interest  rate  for  the 
post-production  imputed  credit  portion. 
TKS  used  the  contract  acceptance  date 
to  mark  the  end  of  the  production 
period,  rather  than  the  installation  date 
as  requested  in  our  supplemental 
questionnaire.  For  purposes  of  the 
preliminary  results,  we  have  accepted 
the  imputed  credit  calculation  using  the 
contract  acceptance  date.  However,  we 
may  consider  this  part  of  the 
methodology  further  in  our  final  results. 

In  addition,  we  deducted  the  cost  of 
any  further  manufacturing  or  assembly 
expenses  in  accordance  with  section 
772(d)(2)  of  the  Act.  Pursuant  to  section 
772(d)(3)  of  the  Act,  we  further  reduced 
the  starting  price  by  an  amount  for 
profit,  to  arrive  at  CEP.  In  accordance 
with  section  772(e)  of  the  Act.  we 
calculated  the  CEP  profit  rate  using  the 
expenses  incurred  by  TKS  and  its 
affiliate  on  their  sales  of  the  subject 
merchandise  in  the  United  States  and 
the  foreign  like  product  in  the  home 
market  and  the  profit  associated  with 
those  sales. 

Normal  Value 

As  noted  above  under  the  "Fair  \'alue 
Comparisons  "  section  of  this  notice,  we 
based  normal  value  on  constructed 
value  in  accordance  with  section  773  of 
the  Act  because  we  determined  that  the 
unique,  custom-built  nature  of  each 
LNPP  sold  does  not  permit  proper  price- 
to-price  comparisons,  even  though  the 
home  market  was  viable  for  TKS. 

Cost  of  Produ(  tion  .\nalvsis  and 
Constructed  Value 

Pursuant  to  section  773fb)(2JU\)iii)  of 
the  Act,  there  are  reasonable  grounds  to 
believe  or  suspect  TKS  made  sales  in 
the  home  market  at  prices  below  its  cost 
of  production  (COP)  in  this  review 
because  the  Department  disregarded 
certain  sales  made  by  TKS  during  the 
less-than-fair-value  (LTF\')  investigation 
and  during  the  previous  administrative 
reviews  pursuant  to  a  finding  that  sales 
failed  the  cost  test.  See  1998-1999  Final 
Results.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  TKS  made  home  market  sales 
during  the  POR  at  prices  below  the  C]()P 
within  the  meaning  of  section  773(b)  of 
the  Act. 

We  calculated  the  COP  based  on  the 
sum  of  TKS's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  (C&A)  and  financial 
expenses,  in  accordance  with  section 
773(b)(3)  of  the  Act. 


We  compared  the  COP  figures  to 
home  market  prices  of  the  foreign  like 
product,  as  required  under  section 
77.3(b)  of  the  Act.  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  contract- 
specific  basis,  we  compared  the  COP  to 
home  market  pric:es.  less  any  applicable 
movement  charges,  direct  and  indirect 
selling  expenses,  and  packing  expenses. 
As  discussed  abo\e  under  "Constructed 
Export  Price."  TKS's  reported  warrantv 
expenses  included  only  actual  warrantv 
expenses  incurred  through  August  2001, 
and  did  not  include  post-warrant\- 
period  expenses  that  may  octiur 
,\ccordingly.  we  have  deducted  an 
additional  amount  from  the  home 
market  price  based  on  the  historical 
warranty  expense  reported  in  the 
response  to  estimate  the  post-warrantv 
period  expenses.  We  also  deducted 
payments  for  non-subject  merchandise 
included  in  the  contract  price  for  certain 
sales. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP.  we  examined  whether  such 
sales  were  made;  (1 )  In  substantial 
quantities  within  an  extended  peri(jd  of 
time:  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(  1 )  of 
the  Act. 

The  results  of  our  cost  test  for  TKS 
indicated  that  certain  home  market  sales 
were  at  prices  below  CX)P  within  an 
extended  period  of  time,  were  made  in 
substantial  quantities,  and  would  not 
permit  the  full  recoverv-of  all  costs 
within  a  reasonable  period  of  time.  In 
accordance  with  section  773(b)(1 )  of  the 
.•\ct,  we  therefore  excluded  the  below- 
cost  sales  from  our  analysis  and  used 
the  remaining  sales  as  the  basis  for 
determining  selling  expenses  and  profit. 
In  accordance  with  section  773ie)  of  the 
Act.  we  calculated  constructed  value 
based  on  the  sum  of  TKS's  cost  of 
materials,  fabrication,  selling,  general 
and  administrative  (SG&A)  expen.ses 
and  U.S.  packing  costs  In  accordance 
with  section  773(e)(2)(A].  we  based 
SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  bv  TKS 
in  connection  with  the  producticm  and 
sale  of  the  foreign  like  product  in  the 
ordinar>'  course  of  trade,  for 
consumption  in  the  foreign  countr%'. 

We  relied  on  TKS's  reported  COP  and 
constructed  \'alue  amounts  except  for 
Ci&A,  where  we  applied  a  revised  rate, 
based  nn  information  developed  at 
\  erification  and  submitted  for  the  record 
by  TKS  on  September  10,  2001,  at  Tab 
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CEP  to  Constructed  Value  Comparisons 

For  CEP  to  constructed  \alue 
comparisons,  where  appropriate,  we 
deducted  imputed  credit,  in  accordance 
with  sections  773(a)(6)(C)(iii)  and 
773(a)(8)  of  the  Act.  We  calculated 
imputed  credit  for  constructed  value 
purposes  in  accordance  with  the 
methodology  explained  in  the 
■Constructed  Export  Price"  section  of 
this  notice. 

We  also  made  a  CEP  offset  adjustment 
to  normal  value,  as  explained  below,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act.  bv  deducting  the  home  market 
indirect  selling  expenses  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales. 

Level  of  Trade  and  CEP  Offeet 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  thp 
Department  will  calculate  normal  value 
based  on  sales  at  the  same  level  of  trade 
(LOT)  as  the  export  price  or  CEP 
transaction.  Sales  are  made  at  different 
LOTs  if  thev  are  made  at  different 
marketing  stages  (or  their  equivalent). 
See  19  CFR  351.412(c)(2).  Substantial 
differences  in  selling  activities  are  a 
necessarv,  but  not  sufficient,  condition 
for  determining  that  there  is  a  difference 
in  the  stages  of  marketing.  See.  id.:  see 
also  S'otice  of  Final  Determination  of 
Sales  of  Less  Than  Fair  Value:  Certain 
Cut-to  Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731,  61732 
(November  19,  1997)  [Steel  Plate).  In 
order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e..  the  "chain 
of  distribution").'  including  selling 
functions,  class  of  customer  (customer 
categorv),  and  the  level  of  selling 
expenses  for  each  type  of  sale 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  LOTs  for  export 
and  comparison  market  sales  [i.e., 
normal  value  based  on  either  home 
market  or  third  country  prices  -^l,  we 
consider  the  starting  prices  before  any 
adjustments.  For  CEP  sales,  we  consider 
only  the  selling  activities  reflected  in 
the  price  after  the  deduction  of  expenses 


•  The  markt'tuiK  l>rt><  e^s  m  thf  I  tiiU'd  .Statrs  ,inil 
comparisiin  markets  logins  with  the  produitT  and 
extends  to  th>-  sale  In  the  final  user  cir  ronsumer 
The  I  hain  of  dislnbutinn  Ix'twecn  the  twn  mav  tiavt 
'iianv  or  lew  links,  and  the  n>sp(>ndenls'  sales  iKf  ui 
somewhere  along  this  (  ham   In  pertnrniiiiK  this 
esaluation.  we  i  onsidered  the  narratne  respimses 
oi  the  respondent  tn  prnpeiK  determmi'  where  in 
the  (ham  of  distribution  the  sale  ik  r  urs 

■'  Where  normal  value  is  ba.sed  on  constrm  tect 
value,  we  determine  the  normal  value  LOT  based 
on  the  LOT  of  the  sali~.  from  whu  h  we  derive 
selliiiB  expenses.  (J&.^  and  profit  for  conslrutted 
value,  where  possible 


and  profit  under  section  772(d)  of  the 
Act.  See  Micron  Technolngw  Inc.  v. 
Vnited  States.  243  F,  3d  1301    1314- 
1315  (Fed.  Cir   2001), 

When  the  Department  is  unable  to 
match  sales  of  the  foreign  like  product 
in  the  cnmparisr)n  market  at  thp  samp 
LOT  as  the  export  prii  »■  or  CEP.  the 
Department  mav  cnmpare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market   In  comparing 
export  price  or  CEP  sale;  at  a  different 
LC3T  in  the  comparison  market,  where 
available  data  make  it  practicable,  we 
make  a  LOT  adjustment  under  section 
773(a)(7)(AI  of  the  Act,  Finallv,  for  CEP 
sales  only,  if  a  normal  value  LOT  is 
more  remote  from  the  factory  than  the 
CEP  LOT  and  we  are  unable  to  make  a 
LOT  adjustment,  the  Department  shall 
grant  a  CEP  offset,  as  provided  in 
section  773(a)(7)(B)  of  the  Act.  See  Steel 
Plate.  62  FR  at  61731.  61732 

TKS  claims  that  it  made  home  market 
sales  at  onlv  one  level  of  trade  (i.e., 
direct  sales  to  end  users),  which  is  more 
advanced  than  the  level  of  trade  in  the 
U.S.  market  {i.e  .  CEP  sales  to  the  U.S. 
affiliate).  According  to  TKS,  the  level  of 
trade  in  the  home  market  is  not 
comparable  to  the  CEP  level  of  trade 
because  the  majority  of  the  selling 
functions  with  respect  to  its  home 
market  sales  were  performed  by  TK.S  m 
lapan  at  a  more  advanced  level  ni  tradf 
than  those  selling  functions  relating  to 
its  US,  sales,  which  are  generally 
performed  by  its  I'.S  affiliate  TKS 
claims  that  the  selling  functions 
between  the  two  markets  differ  evfu 
further  once  the  applicable  selling 
expenses  are  deducted  from  the  CEP 
starting  price.  Therefore  TKS  request<^d 
that  the  Department  grant  it  a  fT-P  offset 
under  section  773(a)(7)(B)  of  the  Act. 

In  order  to  determine  whether  norma! 
value  was  established  at  a  different  L(]T 
than  CEP  sales,  we  examined  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  respondent  and  its  hunie 
market  customers.  We  i  ompared  the 
selling  functions  performed  for  hi  inn- 
market  sales  with  those  performed  witli 
respect  to  the  CEP  transactitms 
exclusive  of  economic  a[ti\ities 
occurring  in  the  L'nited  States,  pursuajit 
to  section  772(d)  of  the  Act.  to 
determine  if  the  home  market  level  of 
trade  constituted  a  different  and  nmre 
advanced  stage  of  distribution  than  the 
CEP  level  of  trade 

TKS  reported  that  it  sold  through  one 
channel  of  distribution  in  the  home 
market,  and  through  a  different  channel 
in  the  United  States,  In  lapan.  TKS  sold 
subject  merchandise  directly  to 
unaffiliated  customers,  while  in  the 
United  States.  TKS  sold  the  subject 


merchandise  through  its  affiliate  TKS 
(U.S.A.).  who  then  sold  the  subject 
merchandise  directly  to  unaffiliated 
purchasers. 

We  compared  the  selling  functions 
and  the  level  of  activity  in  each 
distribution  channel  and  found  that 
several  of  the  functions  performed  in 
the  comparison  market  either  were  not 
performed  in  connection  with  the  U.S. 
sale  at  the  export  level  of  trade,  or  were 
performed  at  a  significantly  lower  level 
of  activity  on  the  part  of  TKS. 

Moreover,  as  we  have  determined  that 
installation  expenses  incurred  on  the 
U.S.  sales  should  be  treated  as  further 
manufacturing  expenses,  the  CEP  after 
deduction  for  all  expenses  under  section 
772(d)  of  the  Act  reflects  an  uninstalled 
LNPP.  Supporting  this  contention  is  the 
fact  that  many  of  the  same  selling 
functions  that  are  performed  at  the 
comparison  market  level  of  trade  are 
performed  not  at  the  export  level  of 
trade,  but  by  TKS's  U.S.  affiliate.  Based 
on  this  analysis,  we  conclude  that  the 
comparison  market  and  U.S.  channels  of 
distribution  and  the  sales  functions 
associated  with  each  are  sufficiently 
different  so  as  to  constitute  two  different 
levels  of  trade,  and  we  find  that  the 
comparison  market  sales  are  made  at  a 
more  advanced  level  of  trade  than  are 
CEP  sale>-  Because  TKS  made  sales  in 
the  home  market  at  only  one  level  of 
trade,  the  difference  in  the  level  of  trade 
cannot  be  quantified  Further,  we  do  not 
have  information  whn  h  would  allow  us 
to  examine  pricing  patterns  based  on 
TKS's  sales  of  other  products,  and  there 
are  no  other  respondents  or  other  record 
information  on  which  such  an  analysis 
could  be  based.  Accordingly,  because 
the  data  available  do  not  form  an 
appropriate  basis  for  making  a  level  of 
trade  adjustment  but  the  level  of  trade 
in  the  home  market  is  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP.  we  have  made 
a  (  EP  offset  to  normal  value  in 
d(  c  (irdance  with  section  773(a)(7)(B)  of 
the  Art 

(Currency  Conversion 

We  made  currency  conversions,  in 
accordance  with  section  773A(a)  of  the 
Act.  based  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  of  New  York. 

Intent  To  Revoke 

( )n  September  22,  2000,  TKS 

re-j  i.st.'(i  that,  pursuant  to  19  CFR 
r  1  _j.  h).  the  Department  revoke  the 
.intidiinii  iiic  duty  order  in  the  above- 
referen.  I'd  proceeding  with  respect  to 
TKS  t"  the  conclusion  of  this 
adiiiiinstrative  review.  TKS  submitted 
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along  with  its  revocation  request  a 
certification  stating  that;  (1)  The 
company  sold  subject  merchandise  at 
not  less  than  normal  value  during  the 
POR.  and  that  in  the  future  it  would  not 
sell  such  merchandise  at  less  than 
normal  value  (see  19  CFP 
351.222(e)fl)(i));  (2)  the  company  has 
sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
during  each  of  the  past  three  vears  (see 
19  CFR  351  222(e)(l)(ii)]:  and  (3)  the 
company  agrees  to  immediate 
reinstatement  of  the  order,  if  the 
Department  concludes  that  the 
company,  subsequent  to  revocation, 
sold  the  subject  merchandise  at  less 
than  normal  value  (see  19  CFR 
351.222(e)(l)(iiiJ) 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidumping  dutv 
order  upon  completion  of  a  review- 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires. 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following; 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  normal  value  in  the  current  review 
period  and  that  the  company  will  not 
sell  at  less  than  normal  value  in  the 
future;  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities,  and  (3)  an  agreement  to 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
normal  value  (See  19  CFR 
351.222(e)(1)  )  Upon  receipt  of  such  a 
reciuest.  the  Department  may  revoke  an 
order,  in  part,  if  it  concludes  that:  (1) 
The  company  in  question  has  sold 
subject  merchandise  at  not  less  than 
normal  value  for  a  period  of  at  least 
three  consecutive  years;  (2)  the 
company  has  agreed  to  immediate 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
normal  value,  and  (3)  the  continued 
application  of  the  antidumping  duty 
order  is  not  otherwise  necessary  to 
offset  dumping.  See  19  CFR 
351.222(b)(2).  .See  also  Profes'iinnal 
Electric  Cutting  Tools  From  la  pan:  Final 
Results  of  the  Fifth  Antidumping  Dutv 
Administrative  Review  and  Revocation 
of  the  Antidumping  Dutv  Order,  in  Part. 
64  FR  71411  (December'21.  1999);  and 


Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  .\'ot  To  Revoke  Order  in 
Part:  Pure  Magnesium  from  Canada.  64 
FR  12977.  12982  (March  16,  1999). 

We  received  no  comments  from  the 
petitioner  on  TXS's  request  for 
revocation 

Upon  review  of  the  three  criteria 
outlined  at  §  351  222(b)  of  the 
Departments  regulations  and  the 
evidence  in  the  record,  we  have 
preliminarily  determined  that  the 
Department's  requirements  for 
revocation  have  been  met.  Based  on  the 
preliminary  results  in  this  review  and 
the  final  results  of  the  two  preceding 
reviews,  TKS  has  preliminarily 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  normal  value. 
Furthermore,  we  find  that  TKS's 
aggregate  sales  to  the  United  States  have 
been  made  in  commercial  quantities 
during  all  segments  of  this  proceeding. 
TKS  also  agreed  in  writing  to  the 
immediate  reinstatement  of  the 
antidumping  duty  order  if  the 
Department  concludes  that,  subsequent 
to  the  partial  revocation.  TKS  sold  the 
subject  merchandise  at  less  than  normal 
value 

Based  on  the  above  facts,  and  absent 
a  determination  that  the  continued 
application  of  the  antidumping  duty 
order  is  otherwise  necessary  to  offset 
dumping,  we  preliminarily  intend  to 
revoke  the  antidumping  duty  order  with 
respect  to  TKS  If  these  preliminary 
findings  are  affirmed  in  our  final  results, 
we  intend  \o  revoke  the  order  with 
respect  to  all  LNPP  produced  by  TKS 
that  are  also  exported  bv  TKS.  In 
accordance  with  19  CFR  351.222(fl{3), 
we  will  terminate  the  suspension  of 
liquidation  for  any  such  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  first  day 
after  the  period  under  review,  and  will 
instruct  the  Customs  Service  to  refund 
anv  cash  deposit 

Preliminary  Results  of  Review 

.As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
September  1.  1999.  through  August  31. 
2000: 


Manufacturer/exporter 


Percent 
margin 


Tokyo  Kikai  Seisakusho.  Ltd 


0.00 


We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  See  19  CFR 
351  224(b).  Any  interested  party  may 
request  a  hearing  within  30  days  of 


publication.  See  19  CFR  351.310(c).  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  See  19 
CFR  351.310(c).  Case  briefs  ft-om 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  raised  in  the 
respective  case  briefs,  may  be  submitted 
not  later  than  30  days  and  35  days, 
respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099. 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  to 
liquidate  all  entries  subject  to  this 
review  without  regard  to  antidumping 
duties. 

If  these  preliminary  results  are  not 
adopted  in  the  final  results,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rates 
calculated  in  the  final  results  of  this 
review  are  above  de  minimis  [i.e.,  at  or 
above  0.5  percent).  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
the  subject  merchandise  by  aggregating 
the  antidumping  duty  margins 
calculated  for  all  U.S.  sales  examined 
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and  dividing  the  amount  by  the  total 
entered  value  of  the  sales  examined. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  LNPP  from 
lapan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(2)(c)  of  the 
Act:  (1)  No  cash  deposit  will  be  required 
for  LNPP  from  japan  that  are  produced 
by  TKS  and  that  are  also  exported  by 
TKS  (unless  the  margin  established  for 
the  company  in  the  final  results  of  this 
review  is  above  de  minimis):  (2)  for 
previouslv  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  58.69 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a}{l}  of  the  Act  and  19  CFR 
351.221. 

Dated:  October  1,  2001. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-25272  Filed  10-5-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-829] 

Stainless  Steel  Wire  Rod  From  the 
Republic  of  Korea:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration 

Department  of  Commerce 

ACTION:  Notice  of  preliminan'  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  requests  from 

U.S.  producers  of  the  suhjert 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  (jrder  on  stdinless 
steel  wire  rod  (SSWR)  from  the  Republu 
of  Korea  (Korea).  The  review  covers  two 
manufacturers/exporters  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  September 
1.  1999  through  August  31.  2000  Based 
upon  our  analysis,  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist  for  both  manufacturers/ 
exporters.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  United  States  Customs  Service 
(Customs)  to  assess  antidumping  duties 
as  appropriate.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument 
EFFECTIVE  DATE:  October  9.  2001 
FOR  FURTHER  INFORMATtON  CONTACT: 
Alexander  Amdur  or  Karine  Gziryan, 
AD/CVD  Enforcement,  Office  IV.  Group 
n,  Import  Administration,  Internationa) 
Trade  Administration,  US  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone:  (202)  482-5346  or  (202)  482- 
408 1 ,  respecti  vely 
SUPPt-EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  3  930,  as  amended 
(the  Act),  are  references  to  the 
provisions  as  of  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(2000). 


Background 

On  Sfptcmber  IS.  199fi.  the 
IJi'pdrtmi'nt  published  in  the  Federal 
Regi.ster  the  antidumping  duty  order  on 
SSWR  from  Korea.  See  Notice  of 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Stainless 
Steel  Wire  Rod  From  Korea.  63  FR 
49331  (September  15.  1998).  On 
September  20.  2000,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on  SSWR 
from  Korea  See  Antidumping  or 
Counten,aihng  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Revievf,  65 
FR  56868  (September  20.  2000).  On 
September  29.  2000,  the  petitioners. 
Carpenter  Technology  Corp.,  Empire 
Specialty  Steel,  and  the  United  Steel 
Workers  of  America,  AFL-CIO/CLC, 
requested  an  administrative  review  of 
Changwon  Specialty  Steel  Co.,  Ltd. 
(Changwon)  and  Dongbang  Specialty 
Steel  Co  ,  Ltd   (Dongbang)  (collectively. 
respondents)  for  the  period  September 
1    1999  through  August  31,  2000.  On 
October  24,  2000,  the  Department 
initiated  an  administrative  review  of 
Changvsun  and  U(jngbang  ' 

On  October  20.  2000,  we  issued  an 
antidumping  questionnaire  to 
Changwon  and  Dongbang  The 
Department  re(  ei\ed  (.hangwdn  '  and 
Dongbang  s  responses  m  December 
2000  We  issued  supplemental 
questionnaires  to  Changwon  and 
Dongbang  in  Februar\  and  May  2001, 
and  received  responses  from  CiiangvKjn 
and  Dongbang  in  March  and  lune  2001 

On  lune  11.  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  extending  the  deadline  for 
issuing  the  preliminary  results  in  this 
case  until  no  later  than  October  1    2001. 
See  Stainless  Steel  Wire  Rod  From  the 
Republic  of  Korea  Extension  o'  Ttnir- 
Limit  for  Preliminnn-  Results,  of 
Antidumping  Dutv  Administrative 
Review.  &6  FR  31210  [lune  11    2001) 

Scope  of  the  Review 

For  purposes  of  this  review,  SSWR 
comprises  products  that  an»  hot. rolled 
nr  hot-rolled  annealed  and  or  pick-Jeri 
and/or  descaled  rounds  squares, 


The  I>p«rlmenl  inadvertently  omitted  this  case 
frum  the  initiation  notice  published  on  October  30, 
2000.  Ser  Initiation  of  Antidumping  and 
Counten-ailing  Duty  Administrative  HrvieMn. 
Rfquests  for  Revocation  in  Part  and  Deferral  of 
Administrative  Reviews.  65  FR  64662  fOctobw  30. 
2000)  However,  a  correction  in  the  subsequent 
initiation  notice  was  published  on  November  30, 
2000  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative  flcviews.  65  FR 
71299  (NoveiDber  30,  2000). 
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octagons,  hexagons  or  other  shapes,  in 
coils,  that  may  also  be  coated  with  a 
lubricant  containing  copper,  lime  or 
oxalate.  SSVVR  is  made  of  allov  steels 
containing,  by  weight.  12  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-roiling  or  hot- 
rolling  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSVVR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  coid- 
finished  into  stainless  steel  wire  or 
small-diameter  bar.  The  most  common 
size  for^such  products  is  5  5  millimeters 
or  0.217  inches  in  diameter,  which 
represents  the  smallest  size  that 
normally  is  produced  on  a  rolling  mill 
and  is  the  size  that  most  wire-drawing 
machines  are  set  up  to  draw.  The  range 
of  SSWR  sizes  normally  sold  in  the 
United  States  is  between  0  20  inches 
and  1.312  inches  in  diameter 

Two  stainless  steel  grades  are 
excluded  from  the  scope  of  the  review. 
SF20T  and  K-M35FL  are  excluded.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon     0  05  max 
Manganese     2.00  max 
Phosphorous     0.05  max 
Sulfur    0.15  max  ) 
Silicon     1.00  max 
Chromium     19.00/2100 
Molybdenum     1.50/2  50 
Lead-added     fO. 10/0. 30) 
Tellurium-added     (0.03  min] 

K-M35FL 

Carbon     0  015  max 
Silicon     0.70/1.00 
Manganese    0  40  max 
Phosphorous     0  04  max 
Sulfur    0.03  max 
Nickel     0.30  max 
Chromium     1250/1400 
Lead     0.10/0.30 
Aluminum     0,20/0  35 

The  products  subject  to  this  review 
are  currently  classifiable  under 
subheadings  7221.00.0005. 
7221.00.0015,  7221  00.0030, 
7221.00  0045,  and  7221.00.0075  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive, 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  on  July  17  to  27.  2001  and  August 
2  to  3,  2001,  we  verified  sales  and  cost 


information  provided  by  Changwon  and 
sales  information  provided  bv 
Dongbang,  using  standard  verification 
procedures,  including  an  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
and  are  on  file  in  the  Central  Records 
Unit  (CRU)  located  in  room  B-099  of  the 
main  Department  of  Commerce 
Building,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC. 

Duty  .Absorption 

On  November  14.  2000.  the 
petitioners  requested  that  the 
Department  determine  whether 
antidumping  duties  had  been  absorbed 
during  the  FOR  by  the  respondents. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer  Because  the  collapsed  entity 
Pohang  Iron  and  Steel  Co  ,  Ltd. 
(PQSCO)/Changwon/Dongbang  (see 
"Affiliation  and  Collapsing"  section  of 
this  notice)  sold  to  unaffiliated 
customers  in  the  United  States  through 
an  importer  that  is  affiliated,  and 
because  this  review  was  initiated  two 
years  after  the  publication  of  the  order, 
we  will  make  a  duty  absorption 
determination  in  this  segment  of  the 
proceeding  within  the  meaning  of 
section  751(a)(4)  of  the  Act. 

On  February  16,  2001,  the  Department 
requested  evidence  from  each 
respondent  to  demonstrate  that  U.S. 
purchasers  will  pay  any  ultimately 
assessed  duties  charged  to  them.  The 
Department  requested  that  this 
information  be  provided  no  later  than 
March  2,  2001   No  respondent  provided 
such  evidence.  Consequently,  we  have 
preliminarily  determined  that  duty 
absorption  by  all  respondents  has 
occurre'd  in  this  administrative  review. 
As  our  analysis  of  the  dumping  margins 
may  be  modified  in  our  final  results,  if 
interested  parties  wish  to  submit 
evidence  that  the  unaffiliated 
purtihasers  in  the  United  States  will  pay 
any  ultimately  assessed  duty  charged  to 
affiliated  importers,  they  must  do  so  no 
later  than  15  days  after  publication  of 
these  preliminary  results.  Any  such 
information  will  be  considered  by  the 
Department  if  we  determine  in  our  final 
results  that  there  are  dumping  margins 
on  the  respondents'  U.S.  sales. 


Affiliation  and  Collapsing 

A.  ChangH-on,  POSCO,  and  Dongbang 

During  the  less  than  fair  value  (LTFV) 
investigation,  POSCO  was  the  sole 
supplier  to  Dongbang  of  black  coil 
(unfinished  SSVVR).  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Stainless  Steel  Wire  Rod  from 
Korea.  63  FR  40404,  40410  (July  29, 

1998)  (Final  Determination).  Based  on 
this  fact,  and  the  fact  that  Dongbang  was 
not  able  to  obtain  suitable  black  coil 
from  alternative  sources,  the 
Department  determined  that  POSCO 
and  its  wholly-owned  subsidiary, 
Changwon,  were  affiliated  with 
Dongbang  through  a  close  supplier 
relationship  pursuant  to  section 
771(33)(G)  of  the  Act  and  §  351.102(b)  of 
the  Department's  regulations.  See  id. 
The  Department,  in  the  investigation 
stage,  also  collapsed  Changwon. 
POSCO,  and  Dongbang  as  a  single  entity 
for  purposes  of  the  dumping  analysis  in 
accordance  with  §351.401(11  of  the 
Department's  regulations.  See  id. 

Because  neither  POSCO,  Changwon, 
nor  Dongbang  has  provided  any  new 
evidence  showing  that  this  finding  no 
longer  holds  true,  we  have  continued  to 
find  that  POSCO  and  Changwon  are 
affiliated  with  Dongbang  through  a  close 
supplier  relationship. ^  Further,  we  have 
continued  to  treat  POSCO,  Changwon, 
and  Dongbang  as  a  single  entity  and  to 
calculate  a  single  margin  for  them.  (See, 
e.g..  Frozen  Concentrated  Orange  Juice 
from  Brazil;  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  66  FR  29930. 
29931  (June  4,  2001),  citing  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  17998,  17999  (April  13, 

1999)  (unchanged  by  the  final  results)). 

B.  Affiliation  Between  Changwon, 
Dongbang  and  U.S.  Trading  Company 
Customers 

Changwon  and  Dongbang  ^  reported 
U.S.  sales  to  trading  companies  whom 
they  classified  as  unaffiliated  parties  in 
their  December  11  and  December  20, 
2000  section  A  and  C  questionnaire 


2  During  the  POR,  Changwon,  and  not  POSCO. 
was  Dongbang's  sole  supplier  of  black  coil. 
However,  since  we  continue  to  treat  POSCO  and 
Changwon  as  a  single  entity  (as  we  did  in  the  LTFV 
investigation),  this  does  not  change  our 
determination  that  POSCO/Changwon  are  affiliated 
with  Dongbang  through  a  close  supplier 
relationship 

'  Although,  as  discussed  above,  we  are  treating 
POSCO.  Changwon.  and  Dongbang.  as  a  single 
entity,  we  may,  in  certain  instances,  refer  to 
POSCO,  Changwon,  and  Dongbang  separately  to 
distinguish  the  information  separately  reported  by 
these  companies. 


Federal  Register/Vol.  66,  No.  195/Tuesday,  October  9,  2001  /  Notices 


5138: 


responses.  The  petitioners  contend  that 
Changwon  and  Dongbang  are  affiliated 
with  these  trading  company  customers 
through  a  principal/agent  relationship 
Under  section  771(33)(G)  of  the  Act. 
principals  and  agents  are  affiliated 
because,  "by  definition,  a  principal 
controls  its  agent."  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Engineered  Process  Gas  Turbo- 
Compressor  Systems.  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete,  from 
Japan.  62  FR  24394,  24403  (May  5. 
1997)  (Turbo-Compressors  from  Japan], 
In  determining  whether  a  principal/ 
agent  relationship  exists,  the 
Department  first  examines  whether  an 
explicit  agreement  exists  from  the 
alleged  principal,  authorizing  the  agent 
to  act  on  its  behalf  in  a  specified 
context.  This  agreement  must  not  only 
state  that  such  a  relationship  exists,  but 
the  alleged  agent  must  expressly 
consent  to  such  representation  on  behalf 
of  the  principal.  However,  the 
Department  also  recognizes  that  while 
agency  relationships  are  "frequently 
established  by  a  written  contract,  this  is 
not  essential."  See  id.  at  24402-24403 
(expressing  the  principal/agent  test):  see 
also  Stainless  Steel  Sheet  and  Stnp  in 
Coils  From  Taiwan:  Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  66  FR 
41509,  41512  (August  8,  2001). 

In  the  absence  of  an  agency  contract, 
"the  analysis  of  whether  a  relationship 
constitutes  an  agency  is  case-specific 
and  can  be  quite  complex;  there  is  no 
bright  line  test."  See  Turbo-Compressors 
from  Japan.  62  FR  at  24403.  The 
Department's  examination  of  allegations 
of  an  agency  relationship  has  focused  on 
a  range  of  criteria,  including  (but  not 
limited  to)  the  following:  (1)  The  foreign 
producer's  role  in  negotiating  price  and 
other  terms  of  sale:  (2)  the  extent  of  the 
foreign  producer's  interaction  with  the 
U.S.  customer;  (3)  whether  the  agent/ 
reseller  maintains  inventory:  (4) 
whether  the  agent/reseller  takes  title  to 
the  merchandise  and  bears  the  risk  of 
loss;  and  (5)  whether  the  agent/reseller 
further  processes  or  otherwise  adds 
value  to  the  merchandise.  Id. 

In  the  instant  case,  based  on  the 
totality  of  the  circumstances,  we  believe 
that  Changwon's  and  Dongbang's 
trading  company  customers  are 
independent,  unaffiliated  resellers,  and 
that  a  principal/agent  relationship  does 
not  exist  between  Changwon,  Dongbang. 
and  their  respective  trading  company 
customers.  The  record  evidence 
indicates  that,  even  though  most  of 
Changwon's  and  Dongbang's  sales  and 
order  documentation  on  the  record 
indicates  the  name  of  the  ultimate  end 


user,  and  Changwon's  and  Dongbang's 
identity  presumably  was  disclosed  to 
most  of  the  end  user  customers, 
Changwon  and  Dongbang  opgotiat^d  thf> 
terms  of  sales  and  set  tlit»  pnct^s  with 
their  trading  company  customers.  an(i 
did  not  market  to  the  trading 
companies'  end  user  customers.  See, 
e.g..  Changwon  sales  \erification 
exhibits  11  to  18;  Dongbang  sales 
verification  exhibits  8,  9,  10,  11  and  20; 
and  Pohang  Steel  America  Corp 
Verification  exhibits  7  and  8 
Furthermore,  Changwon  and  Dongbang 
except  in  very  limited  instances,  did  not 
interact  directlv  with  the  ultimate  end 
users.  The  sales  documentation  in  the 
questionnaire  responses  and  \  cnficatioii 
exhibits  also  shows  that  trading 
company  customers  take  title  to  the 
inventor}'  and  bear  the  risk  of  loss. 

We  also  note  that  the  fads  in  this  case 
differ  from  those  in  Turbo-Compressors 
from  Japan,  where  the  Department 
determined  that  a  principal/agent 
relationship  existed  based  upon  the  f,ut 
that  the  respondent  effectneK 
controlled  the  price,  among  other  terms 
of  sale,  in  the  transaction  with  the 
ultimate  U.S.  end  user,  and  conducted 
some  marketing  of  its  product  to  the  end 
user  in  the  pre-sale  period  See  Turbo- 
Compressors  from  Japan.  62  FK  at 
24403.  In  the  present  case,  the  record 
does  not  contain  any  of  these  same  fads 
Furthermore,  we  also  note  that  Turbo- 
Compressors  from  Japan  involved  a 
single  sale  through  a  single  trading 
company,  while  the  present  case 
involves  numerous  sales  to  multiple 
trading  companies,  as  well  as  more 
complex  and  varied  fact  patterns 

Because  of  the  proprietan'  nature  of 
this  issue,  for  further  discussion,  see 
Memorandum  from  Holly  Kuga  to 
Bernard  Carreau  on  Whether  Changwon 
and  Dongbang  are  Affiliated  With 
Certain  US.  Customers  Under  Section 
771(33]  of  the  Act,  dated  October  1, 
2001. 

Normal  'Value  Comparisons 

To  determine  whether  the 
respondents'  sales  of  SSWR  from  Korea 
to  the  United  States  were  made  at  less 
than  normal  value,  we  compared  the 
export  price  (EP)  and  constructed  export 
price  (CEP),  as  appropriate,  to  the 
normal  value  (N\'),  as  described  in  the 
"Export  Price,  "  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  We  first  attempted  to 
compare  contemporaneous  U.S.  and 
comparison  market  sales  of  products 
that  are  identical  with  respect  to  the 
following  characteristics:  grade, 
diameter,  further  processing  and 
coating.  Where  we  were  unable  to 
compare  sales  of  identical  merr  handise. 


we  compared  U  S  sales  to  comparison 
market  sales  of  the  most  similar 
merchandise  based  on  the  above 
characteristics,  which  are  listed  in  order 
of  importance  for  matching  purposes. 
Where  we  were  unable  to  find 
appropriate  companson  market  sales 
made  in  the  ordinary  course  of  trade,  of 
comparable  merchandi.se  for  the 
merchandise  sold  in  the  United  States, 
we  made  comparisons  to  constructed 
value  (C\'1 

Export  Price 

For  Dongbang's  reported  sales,  in 
calculating  US   price,  the  Department 
used  EP.  as  defined  in  section  772(a)  of 
the  Act.  because  the  merchandise  was 
sold  prior  to  importation,  by  Dongbang 
tu  an  unaffiliated  purchaser  in  the 
United  States,  or  to  an  unaffiliated 
purchaser  for  exportation  to  the  United 
States,  and  CEP  methodology  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  We  calculated  EP  based 
on  the  packed,  delivered  prices  charged 
to  unaffiliated  customers  in  the  United 
States  or  to  unaffiliated  customers  for 
exportation  to  the  United  States  In 
accordance  with  section  772(c)(2)(A)  of 
the  .^ct.  wp  made  deductions  from  the 
starting  prif  e.  where  applicable,  for 
ftireign  movement  expenses  (including 
brokerage  and  handling  and  inland 
freight!,  international  freight,  and 
marine  insurajue  V\e  added  duty 
drawback  received  on  imported 
materials,  pursuant  to  section 
772(c)(1)(B)  of  the  ,\ct,  as  recalculated 
pursuant  to  corrections  presented  at 
verification 

Constructed  Export  Price 

Changwiin  reported  its  sales  as  EP 
sales   Howe\er   after  .iii  analysis  of 
(Ihangwon  s  inforniaiinn  on  the  record. 
WP  preliminarih  iletennine  that 
Changwon  s  sales  should  be  classified 
as  CEP  sales  The  record  in  this  case 
shows  that  Chan|i\s"ri  ■-  I'.S.  sales 
during  the  PUR  wen  niade  through  two 
of  its  affiliates:  POSCO  Steel  Sales  & 
Sersice  Co..  Ltd  (POSTEEL)  in  Korea 
and  Pohang  Steel  America  Corporation 
IPOS  AM)  in  the  United  States.  POSAM 
ser\'ed  as  a  point  of  contact  for 
Changwon's  U.S.  customers,  and 
relaved  price  inquiries  and  purchase 
orders  from  U.S.  customers  to  and  from 
Changwon  through  POSTEEL.  See  p.  24 
of  Changwon's  December  1 1 .  2000 
Section  A  response.  After  Changwon 
confirmed  the  price  and  quantity  of  the 
sales  and  produced  the  orders, 
POSTEEL  and  POSAM  arranged  for 
transportation  of  Changwon's 
merchandise  to  the  U.S.  customers.  See 
id.  During  this  prcx:ess.  title  passed  from 
Changwon  to  POSTEEL,  and  then  to 
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POSAM  POSAM  then  invoiced 
Changwon's  L'  S  customers,  and 
received  payment  from  these  U.S. 
customers.  Spp  id.  These  facts  were  also 
present  in  the  original  LTFV 
investigation  in  which  we  determined 
Changwon's  sales  through  POSTEEL 
and  POSAM  to  be  CEP  sales  [see 
Stainless  Steel  Wire  Rod  From  Korea: 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  \'alue  Pursuant 
to  Court  Decision.  66  FR  41550  (August 
8.  2001))  [Amended  Finai 
Determination]. 

Based  upon  these  facts,  including 
POSAM's  role  in  invoicing  and 
receiving  payment  from  Changwon's 
US.  customers,  and  Changwon's  lark  nf 
direct  contact  with  its  U.S.  customers. 
we  have  determined,  consistent  with  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  in  AK  Steel  v   i'nited 
States.  226  F.3d  1330  (Fed.  Cir.  2000). 
that  Changwon's  U.S.  sales  were  made 
in  the  United  States  by  its  U.S.  affiliate, 
and  thus,  are  properly  classified  as  CEP 
sales. 

We  calculated  CEP  based  on  delivered 
prices  to  unaffiliated  customers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  foreign  and  US. 
brokerage  and  handling,  foreign  and 
U.S.  inland  freight,  international  freight, 
marine  insurance,  U.S.  duties,  and 
direct  and  indirect  selling  expenses  to 
the  extent  that  they  are  associated  with 
economic  activity  in  the  United  States 
in  accordance  with  sections  772(c)(2)(A) 
and  772(d)(1)(B)  and  (D)  of  the  Act 
These  deductions  included  credit 
expenses.  We  added  duty  drawback 
received  on  imported  materials 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  Finally,  in  accordance  with  section 
772(d)(3)  of  the  Act.  we  made  a 
deduction  for  CEP  profit 

We  included  those  US.  sales 
presented  in  the  corrections  at 
Changwon's  US  verification 
Consistent  with  the  Department's 
practice,  we  excluded  those  reported 
sales  that  entered  the  U.S.  under  a 
temporary  import  bond  and  were 
subsequently  re-exported  to  a  third 
country.  See.  eg.,  Oil  Country  Tubular 
Goods  from  Japan:  Preliminary  Results 
and  Recission  of  Antidumping 
Administrative  Review,  64  FR  48589 
(September  7.  1999)  (unchanged  by  the 
final  results);  see  also  Remand 
Determination:  Titanium  Metals  Corp  v 
United  States,  94-04-00236  (CIT  April 
17,  1995),  affirmed  by.  Titanium  Metals 
Corp.  v.  United  States.  901  F.  Supp.  362 
(CIT  1995) 

For  further  details,  see  Calculation 
Memorandum  dated  October  1,  2001 


Level  of  Trade  (LOT) 

In  accordance  with  section 

773(a)(1)(B)  of  the  Act.  to  the  e.xtent 
practical,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  EP  or  CEP  sales.  The 
NV  LOT  is  that  of  the  starting-price 
sales  in  'he  comparison  market  or.  when 
NV  is  based  on  CV.  that  of  the  sales 
from  which  we  derive  selling,  general, 
and  administrative  (SG&A)  expenses 
and  profit.  Fur  EP  sales,  the  U.S.  LOT 
is  also  the  level  of  the  starting-price 
sale.  For  CEP  sales,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer.  The  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit)  has 
held  that  the  statute  unambiguously 
requires  Commerce  to  deduct  the  selling 
expenses  set  forth  in  section  772(d)  from 
the  CEP  starting  price  prior  to 
performing  its  LOT  analysis.  See  Micron 
Technology.  Inc.  v.  United  States,  243 
F  3rd  1  ioV   1,31.5  (Fed,  f;ir  2001). 
Consequentlv.  the  Department  will 
continue  to  adjust  the  CEP.  pursuant  to 
section  772(d),  prior  to  performing  the 
LOT  analvsis.  as  articulated  by  the 
Department's  regulations  at  351  412. 

Tu  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  EP  or  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  activities 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer  If  the  comparison-market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to  Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 

In  determining  whether  separate 
levels  of  trade  (LOTs)  exist,  we  obtained 
information  from  the  collapsed  entity 
POSCO/Changwon/Dongbang  about  the 
marketing  stages  for  the  reported  U.S. 
and  comparison  market  sales,  including 
a  description  of  the  selling  activities 
performed  by  POSCO/Changwon/ 
Dongbang  for  each  chaimel  of 
distribution.  In  identifying  LOTs  for  EP 
and  comparison  market  sales,  we 
considered  the  selling  fxmctions 


reflected  in  the  starting  price  before  any 
adjustments.  See  19  CFR  351.412(c)(l)(i) 
and  (iii).  In  identif\-ing  LOTs  for  CEP 
sales,  we  considered  the  selling 
functions  reflected  in  the  starting  price, 
as  adjusted  under  section  772(d)  of  the 
Act.  See  19  CFR  351.412(c){ii).  We 
expect  that,  if  claimed  LOTs  are  the 
same,  the  selling  functions  and 
activities  of  the  seller  at  each  level 
should  be  similar.  Conversely,  if  a  partv 
claims  that  LOTs  are  different  for 
different  groups  of  sales,  the  selling 
functions  and  activities  of  the  seller  for 
each  group  should  be  dissimilar. 

In  this  review,  Changwon  and 
Dongbang  claimed  that  their  respective 
sales  involved  identical  selling 
functions,  irrespective  of  the  channel  of 
distribution  or  market.  We  examined 
these  selling  functions  for  the  collapsed 
entity  POSCO/Changwon/Dongbang  (for 
Changwon's  CEP  sales,  after  deducting 
POSAM's  selling  expenses  incurred  in 
the  United  States),  and  found  that  sales 
activities  were  limited  in  nature  and 
scope  in  both  the  comparison  and  U.S. 
markets,  and  consisted  primarily  of 
providing  freight  and  packing  services. 
Therefore,  we  have  preliminarily  found 
that  there  is  one  LOT  in  the  U.S.  and 
comparison  market,  and  thus,  no  LOT 
adjustment  or  CEP  offset  is  required  for 
comparison  of  U.S.  sales  to  comparison 
market  sales.  For  further  details,  see 
Memorandum  on  Level  of  Trade 
Analysis  dated  October  1,  2001. 

Normal  Value 

After  testing  home  market  viability, 
whether  sales  to  affiliates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  failed  the  cost  test,  we  calculated 
NV  as  noted  in  subsection  4, 
"Calculation  of  NV,"  below. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  {i.e.,  whether  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondents'  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  their  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Because  the 
respondents'  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
is  greater  than  five  percent  of  their 
aggregate  volume  of  U.S.  sales  of  subject 
merchandise,  we  determined  that  the 
home  market  is  viable  for  the 
respondents. 


Federal  Register /Vol.  66,  No.  195 /Tuesday.  October  9.  2001 /Notices 


51389 


2.  Affiliated-Party  Transactions  and 
Arm's-length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arms  length 
prices  (if  any)  were  excluded  from  our 
analysis  because  the  Department 
considered  them  to  be  outside  the 
ordinary  course  of  trade.  See  19  CFR 
351.102.  To  test  whether  these  sales 
were  made  at  arm's  length  prices,  the 
Department  compared,  on  a  model- 
specific  and  quality-specific  (i.e.,  prime 
and  non-prime  quality)  basis,  the  prices 
of  sales  to  affiliated  and  unaffiliated 
customers  net  of  all  movement  charges, 
direct  selling  expenses,  and  packing. 
Where,  for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  unaffiliated  parties, 
the  Department  determined  that  sales 
made  to  the  affiliated  party  were  at 
arms  length.  See  19  CFR  351.403(c).  In 
instances  where  no  price  ratio  could  be 
constructed  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  the 
Department  was  unable  to  determine 
that  these  sales  were  made  at  arm's 
length  prices  and,  therefore,  excluded 
them  from  our  analysis.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina.  58  FR  37062,  37077  (July  9, 
1993).  Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  the 
Department  made  a  comparison  to  the 
next  most  similar  product. 

3.  Cost  of  Production  (COP)  Analysis 

In  the  investigation  of  SSWR  from 
Korea,  the  most  recently  completed 
segment  of  this  proceeding,  the 
Department  disregarded  POSCO/ 
Changwon/Dongbang's  sales  that  were 
found  to  have  failed  the  cost  test. 
Accordingly,  the  Department,  pursuant 
to  section  773(b)  of  the  Act.  initiated  a 
COP  investigation  of  the  respondents  for 
purposes  of  this  administrative  review. 
We  conducted  the  COP  analysis  as 
described  below. 

A.  Cost  Averaging  Periods 

On  December  4,  2000.  the 
respondents  notified  the  Department 
that  they  intended  to  calculate  and 
report  semi-annual  weighted-average 
costs  in  their  respective  Section  D 
submissions.  The  respondents 
contended  that  reporting  annual 
weighted-average  costs  in  this  review 
would  distort  the  dumping  analysis  due 
to  substantial  increases  in  the  price  of 
nickel,  a  major  input  of  SSWR,  during 
the  POR.  The  Department  decided  to 


use  a  single  weighted-average  POR  cost 
in  its  calculations.  The  Department 
concluded  that,  because  nickel  prices, 
and  the  respondents'  costs,  did  not 
consistently  increase  during  the  POR, 
and  because  the  nickel  prices  and  the 
respondents'  average  reported  sales 
price  did  not  correspondingly  increase 
during  the  POR.  using  a  single  POR 
weighted-average  cost  would  not  distort 
the  dumping  analysis.  See 
Memorandum  to  Tom  Futtner.  on  the 
1999-2000  Administrative  Review  of 
the  Antidumping  Order  on  Stainless 
Steel  Wire  Rod  from  Korea,  dated  March 
19. 2001. 

On  December  4.  2000.  the 
respondents  also  requested  that  the 
Department  allow  them  to  report  (  osts 
for  the  two  closest  semi-annual  periods 
to  the  POR.  luly  1.  1999,  through  lune 
30.  2000.  The  Department,  as  stated  in 
the  Department's  October  20.  2000 
antidumping  questionnaire,  may  permit 
reporting  of  COP  and  CV  based  on  a 
company's  fiscal  year,  if  the  fiscal  year 
ends  within  three  months  of  the  POR 
However,  the  respondents'  fiscal  year, 
the  calendar  year,  does  not  end  within 
three  months  of  the  POR.  Furthermore, 
the  respondents  did  not  demonstrate 
that  the  costs  that  they  incurred  for  the 
period  July  1.  1999  through  lune  30. 
2000  are  representative  of  the  costs  that 
they  incurred  during  the  POR. 
Therefore,  on  Februar\'  7.  2001.  the 
Department  denied  the  respondents' 
request,  and  requested  that  the 
respondents  calculate  the  reported  COP 
and  CV  figures  based  on  the  actual  costs 
incurred  during  the  POR  On  March  16. 
2001.  the  respondents  reported  model- 
specific  weighted-average  costs  for  the 
POR. 

B.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  the  weighted- 
average  COP.  bv  model,  for  the  POR 
based  on  the  sum  of  materials  and 
fabrication  costs,  general  and 
administrative  (C&A)  expenses,  and 
packing  costs.  Pursuant  to  section 
773(f)(3)  of  the  Act.  and  ^351  407|hi  of 
the  Department's  regulations,  for  a 
certain  proprietan'  major  input  supplied 
to  Changwon  by  affiliates,  we  used  the 
higher  of  cost,  transfer  price,  or  market 
price.  We  relied  on  the  submitted 
collapsed  costs  except  in  the  specific 
instances  noted  below,  where  the 
submitted  costs  were  not  appropriately 
quantified  or  valued. 

1.  In  1999.  POSCO  and  Dongban^; 
Transport  Logistics  Co.,  Ltd.  (Dongbang 
Transport)  (the  companies  on  which  we 
baled  the  consolidated  interest  expense 
of  Changwon  and  Dongbang, 
respectively)  wrote  off  all  of  their 


deferred  foreign  exfhanKe  1ms'.c>. 
through  retained  earnings   P'  )^(  ( )  and 
Dongbang  Transport  originally 
capitalized  these  losses  with  the 
intention  of  recogni/ing  the  loss  over 
time  on  their  income  statements. 
.Subsequently.  POSCO  and  Dongbang 
Transport  expensed  these  deferred 
losses  directly  to  equity  in  1999. 
Therefore,  we  adjusted  POSCO/ 
Changwon/Dongbang's  reported  interest 
expense  to  include  the  entire  amount  of 
the  remaining  deferred  foreign  exchange 
losses. 

2  We  excluded  from  Changwon's 
GSc^  expense  calculation  certain  non- 
operating  expense  and  income  items, 
such  as  gains  and  losses  on  disposal  of 
(  ertain  monetarv  instruments  and  other 
investment:  gain  on  valuation  of  certain 
monetarv  instruments  and  redemption 
of  debenture:  extraordinary  gain  on  a 
received  asset,  and  i  ertdin  proprietary 
miscelUneous  n  on -operating  income 
because  these  items  do  not  relate  to  the 
general  man ufa(  luring  activities  of  the 
company 

,i   We  ex(  luded  trrmi  1  )iin^i).in^  s  G&A 
(  alculation  a  loss  on  iiis[u.^,ti<  [,  i  -f  trade 
receivables  b«»(  ause  this  itrni  dues  not 
relate  to  the  general  manufacturing 
acti\ities  of  the  (ompanv,  and  included 
this  loss  in  Dongbang  s  indirect  selling 
expenses. 

4  We  excluded  from  PObCiU  s  G&A 
calculation  (for  Ci&A  expenses  included 
in  certain  propnetrirv  inputs  transferred 
to  Changwon  J  certain  non-operating 
expense  and  income  items,  such  as 
gains  and  losses  on  futures,  and 
disposition  of  investment  assets:  gain  on 
valuation  of  set  uriiies.  disposition  of 
securities,  disfi^-itmn  of  investment 
assets,  and  reiiimftion  of  corporate 
bond:  ani  "xtiairdinan,' gain  on  asset 
donation   txi  lii^e  these  items  do  not 
relate  to  the  yeneral  manufacturing 
activities  of  the  (  ompany 

For  further  details,  see  Calculation 
Memorandum  dated  October  1,  2001. 

C  Test  of  Comparison  Market  Sales 
Prices 

.\s  required  under  section  773(b)  of 
the  ,\ct,  we  compared  the  adjusted 
weighted-average  COPs  to  the 
comparison  market  sales  of  the  foreign 
like  product,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
■,Mn  Miff)i  nil!  \<   I'-rmit  the  recovery  of 
.ill  (  o^ts  \Mthiii  .1  r- Msonable  period  of 
time  On  a  product-specific  basis,  we 
(  ompared  the  revised  COP  to  the 
comparison  market  prices,  less  any 
applii  .liilt  iiti  \  rn.t  nt  charges  and  direct 
and  iniiiroc.l  si'li;a>.,  expenses. 
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D  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C:)  of  the 
Act.  where  less  than  20  percent  of 
POSCO/Changwon/Dongbang's  sales  of 
a  gi\'pn  product  were  made  at  prices 
below  the  (.XW.  we  did  not  disregard 
any  below--cost  sales  of  that  product 
because  the  below-cost  sales  wore  not 
made  in    substantial  quantities."  Where 
20  percent  (jr  more  of  POSCO/ 
Clhangwon  Dongbang  s  sales  of  a  given 
product  were  made  at  prices  below  the 
COP,  we  determined  that  such  sales 
were  made  in  substantial  quantities 
within  an  extended  periled  of  time  (i.e.. 
a  period  of  one  year)   Further,  because 
we  compared  prices  to  PCDR-average 
costs,  we  determined  that  the  below- 
cost  prices  would  not  permit  recovery  of 
all  costs  within  a  reasonable  time 
period,  and  thus,  we  disregarded  the 
below-cost  sales  in  accordance  with 
sections  77.3(b)(1)  and  (2)  of  the  Act. 

We  found  that  for  certain  products, 
POSCO/Changwon/Dongbang  made 
home  market  sales  at  prices  below  the 
COP  within  an  extended  period  of  time 
in  substantial  quantities.  Further,  we 
found  that  these  sales  prices  did  not 
permit  the  reco\'er\'  of  costs  within  a 
reasonable  period  of  time  We  therefore 
excluded  these  sales  from  our  analysis 
in  accordance  with  section  773(b){i)  of 
the  Act  I 

E.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  POSCO/ 
Changwon    Donghang's  C\'  based  on  the 
sum  of  PtJSC^O  (.hangwon/Dongbang's 
cost  of  materials,  fabrication,  SG&A. 
including  interest  expenses,  and  profit. 
We  cak  ulated  the  COPs  included  in  the 
calculation  of  C\'  as  noted  above  in  the 
"Calculation  of  COP  '  section  of  this 
notice  In  accordance  with  section 
77.He)(2)(A)  of  the  Act.  we  based  SG8cA 
and  profit  on  the  amounts  incurred  and 
realized  by  POSCG/Changwon/ 
Dongbang  in  connection  with  the 
prod u(t ion  and  sale  of  the  foreign  like 
product  in  the  ortiinarv  course  of  trade, 
for  consumption  in  the  foreign  country. 

4   (Jilculation  nt  W 

We  determined  price-based  NVs  for 
POSCO/Changwon  Dongbang  as 
follows:  We  calculated  W  based  on 
packed,  delivered  and  ex-factor\-  prices 
to  home  market  customers  Wf 
increased  the  starting  price  for  freight 
and  interest  revenue,  where  applicable. 
and  duty  drawback  revenue  received 
from  f  usiomers  (as  corrected  by 
Dongbang  in  the  corrections  presented 
at  the  beginning  of  verification).  We 
made  deductions  from  the  starting  price 
for  foreit;n  inland  fr"ight,  where 


appropriate,  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351.410(c).  we  made 
circumstance-of-sale  (COS)  adjustments 
to  the  starting  price,  where  appropriate. 
for  differences  in  credit,  warranfv.  and 
bank  expenses. 

We  deducted  home  market  packing 
costs  from,  and  added  U.S.  packing 
costs  to.  the  starting  price,  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act.  Where  appropriate, 
we  made  adjustments  to  NV  to  account 
for  differences  in  the  physic  al 
characteristics  of  the  merchandise  sold 
in  the  U.S.  and  comparison  market,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  19  CFR  351.411 

Where  we  based  NV  on  CV.  we  made 
adjustments  to  CV  for  COS  differences. 
in  accordance  with  section  773(a)(8)  of 
the  Act  and  19  CFR  351  410,  We  made 
COS  adjustments  by  deducting  direct 
selling  expenses  incurred  on 
comparison  market  sales  and  adding 
U.S.  direct  selling  expenses. 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act,  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  bv  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  September  1,  1999, 
through  August  31,  2000: 


Manufacturer/exponer 


Margin 
(percent) 


POSCO/Changwon/Dongbang 


4  56 


We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  Spp  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  davs  of 
the  publication  date  of  this  notice.  See 
19  CFR  351.310(c).  If  requested,  a 
hearing  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workdav  thereafter.  Interested 
parties  mav  submit  f:ase  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  mav  be  filed 
not  later  than  7  days  after  the  deadline 
for  filing  case  briefs  Interested  parties 
are  invited  to  comment  fin  the 
preliminary  results.  Parties  who  subnjit 
arguments  are  requested  to  submit  with 
each  argument:  (1)  A  statement  of  the 
issue.  (2)  a  brief  summarv  of  the 


argument  and  (3)  a  table  of  authorities. 
Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  a  diskette.  The 
Department  will  publish  the  notice  of 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any 
written  comments  or  hearing,  within 
120  days  from  the  publication  date  of 
this  notice. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  subject 
merchandise.  Upon  completion  of  this 
review,  the  Department  will  instruct 
Customs  to  assess  antidumping  duties 
on  appropriate  entries.  For  Changwon's 
reported  sales,  since  Changwon  reported 
the  entered  values  and  importer  for  its 
sales,  we  have  calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  based  on  the  ratio  of  the  total 
amount  of  dumping  margins  calculated 
for  the  examined  sales  to  the  entered 
value  of  sales  used  to  calculate  those 
duties.  For  Dongbang's  reported  sales, 
since  Dongbang  did  not  report  the 
entered  value  for  its  sales,  we  have 
calculated  importer-specific*  per  unit 
duty  assessment  rates  based  on  the  ratio 
of  the  total  amount  of  dumping  margins 
calculated  for  the  examined  sales  to  the 
quantity  of  sales  used  to  calculate  those 
duties.  Where  the  importer-specific 
assessment  rate  is  above  de  minimis,  we 
will  instruct  Customs  to  assess  the 
importer-specific  rate  uniformlv  on  all 
entries  made  during  the  POR. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  the  rate  listed  above  (except  that 
if  the  rate  is  de  minimis,  i.e..  less  than 
0.5  percent,  a  cash  deposit  rate  of  zero 
will  be  required);  (2)  for  previouslv 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 


'  l)<jiii;!wnH  hIso  iljii  iint  n'port  the  impiiricrs  ot 
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LTFV  inve.stigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  of  5.77  percent,  which  is 
the  "all  others"  rate  established  in  the 
LTF\^  investigation  (see  Amended  Final 
Determination).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  October  1.  2001 
loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnoospheric 
Administration;  Notice  of  Intent  To 
Prepare  a  Restoration  Plan  and 
Programmatic  Environmental  Impact 
Statement/Environmental  Impact 
Report  (RP/EIS);  Request  for 
Comments 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

SUMMARY:  Natural  Resource  Trustee 
agencies  (the  Trustees)  have  formed  the 
Montrose  Settlements  Restoration 
Program  (MSRP)  to  plan  and  oversee  the 
restoration  of  natural  resources  that 
have  been  injured  by  the  release  of 
hazardous  substances.  DDTs  and  FCBs. 
in  the  Southern  California  Bight  marine 
environment.  The  MSRP  will  prepare  a 
Restoration  Plan  and  programmatic 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (RP/EIS) 
addressing  the  restoration  of  these 
natural  resources.  The  Trustees 


announce  the  initiation  of  a  public 
process  to  determine  the  scope  of  issues 
under  consideration  The  purpose  of 
this  notice  is  to  inform  the  public  of  this 
process  and  the  opportunity  to 
participate  in  the  development  of  the 
RP/EIS.  All  persons  affected  bv.  or 
otherwise  interested  in.  the  proposed 
restoration  plan  are  invited  to 
participate  in  determining  the  scope  of 
significant  issues  to  be  ( onsidered  in  the 
RP/EIS  bv  submitting  written  comments 
or  by  attending  scoping  meetings. 
Through  the  scoping  process,  the 
Trustees  will  identify  and  prioritize 
alternatives  for  potential  restoration 
actions. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  November  24.  2001 
Public  meetings  have  been  scheduled 
October  13.  2001.  October  21.  2001. 
November  1.  2001   Details  on  these 
meetings  are  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
ADDRESSES:  Comments  should  be 
submitted  to:  The  Montrose  Settlements 
Restoration  Program,  c/o  NO.^A  s  (Mhce 
of  General  Counsel.  501  W  Ocean 
Boulevard.  Suite  4470.  Long  Beach. 
California  90802  Alternativ(>l\ 
comments  may  be  submitted 
electronically  to  the  following  E-mdil 
address:  msrp@noaa  gov  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
public  record. 

FOR  FURTHER  WFORMATKJN  CONTACT: 
Jennifer  Boyce.  Montrose  Settlements 
Restoration  Program  c/o  NO.^As  Office 
of  General  Counsel  501  \V  Ocean 
Boulevard.  Suite  4470.  Long  Beach. 
California  90802.  (562)  980-408rr  nr 
visit  the  MSRP  web  site  at: 
w^ww.  darcnw.noaa.gov/montrose.  htm 
SUPPLEMENTARY  INFORMATION: 

Background 

During  the  period  from  the  late  iy40s 
to  the  earlv  1970s.  Los  Angeles  area 
industries  discharged  and  dumped 
thousands  of  tons  of  DDTs  and  PCBs 
into  ocean  waters  off  the  Southern 
California  coa.st.  Almost  all  of  the  DDT 
originated  from  the  Montrose  (Chemical 
Corporation's  manufacturing  plant  in 
Torrance.  CA.  and  was  discharged  into 
Los  Angeles  County  sewers  that  empty 
into  the  Pacific  Ocean  at  White  Point, 
on  the  Palos  V'erdes  shelf  .Montrose  also 
dumped  hundreds  of  tons  of  DDT- 
contaminated  waste  into  the  ocean  ne.ir 
Santa  Catalina  Island  .Additionally, 
large  quantities  of  PCBs 
(polychlorinated  biphenvls)  from 
numerous  sources  throughout  the  L.A. 
basin  were  released  into  ocean  waters 
through  the  Los  Angeles  (.ounty  sewer 
system.  In  1992  and  1993.  United  States 


Geological  Survey  (USGS)  surveys 
found  that  more  than  100  metric  tons 
(110  US  tons)  of  DDTs  and  10  metric 
tons  (11  US  tons)  of  PCBs  remained  in 
the  sediments  of  the  Palos  Verdes  Shelf. 

In  1990,  the  U.S.  Department  of 
Justice  (DOJ)  and  the  California 
Attorney  General  filed  a  lawsuit  under 
CERCLA,  alleging  that  a  number  of 
defendants  were  responsible  for 
releasing  DDTs  and  PCBs  and  other 
hazardous  substances  into  the 
environment.  The  lawsuit  charged  that 
the  DDTs  and  PCBs  injured  natural 
resources,  including  fish  and  wildlife 
that  live  in  and  around  coastal  waters  in 
Southern  California. 

The  state  and  federal  governments 
have  settled  the  final  remaining  legal 
claims  brought  in  1990,  A  total  of  $140 
million  in  damages  have  been  paid 
under  four  separate  settlement 
agreements.  The  majority  of  the 
settlement  money  will  go  to  the  U.S. 
EPA  to  reduce  the  exposure  of  people 
and  wildlife  to  DDTs  and  PCBs. 
.Approximately  $30  million  is  available 
for  natural  resource  restoration  projects. 

Injuries  to  Natural  Resources 

DDTs  and  PCBs  are  slow  to  break 
down  and.  therefore,  bioaccumulate  and 
tiecome  more  concentrated  in  animals  at 
higher  levels  in  the  food  web  When 
f^'edlnK  on  prey  contaminated  with 
DUTs  and  P(,Bs,  animals  at  the  top  of 
the  food  web,  such  as  bald  eagles  and 
peregrine  falcons,  can  accumulate 
iniurious  concentration  of  these 
chemicals.  DDTs  in  particular  cause 
these  birds  to  produce  eggs  with  shells 
that  are  so  thin  that  they  allow 
developing  einbr%os  to  dry  out.  or  they 
break  when  the  adults  sit  on  them 
during  incubation. 

Bald  eagles  were  a  resident  breeding 
species  on  all  of  the  California  Channel 
Islands  from  before  the  turn  of  the 
century  until  at  least  the  1930s.  The  last 
confirmed  nesting  of  an  eagle  on  the 
Channel  Islands  was  in  1947.  By  the 
early  1960s,  bald  eagles  had 
disappeared  from  all  of  the  Channel 
Islands. 

The  American  peregrine  falcon  preys 
on  birds  of  both  aquatic  and  terrestrial 
ecosystems.  As  mentioned  above,  DDTs 
cause  eggshell  thinning  in  birds, 
including  pereqrines.  This  reduces  the 
number  of  fli(i  jlings  per  nest,  which 
,  V  m!  I  il;\    !' '  F'  ises  the  number  of 
,uiii;t-  ,n    f  ■   '!•<  ding  population 
I'lrccnii'  -  \s.  :.   lelatively  common 
throimliM   ;  (  aiitornia  in  the  early  19Q0s 
and  \\t  n  [  irt  of  Native  American 
histon'  and  culture.  The  peregrines 
declined  dramatically  in  North  America 
following  the  application  of  DDT 
beginning  in  the  1940s.  In  California. 
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only  two  breeding  pairs  were  found  in 
1970,  where  formerly  there  had  been 
hundreds  of  known  pairs.  The  Channel 
Islands  population,  which  historically 
was  15-20  pairs,  was  eliminated 
between  the  mid-1 940s  and  the  early 
1960s. 

Many  common  sports  fish  in  the  LA 
area  (approximately  50  species  in  eight 
groups)  have  levels  of  DDTs  that  exceed 
the  State  of  CaJifornia  trigger  level  (0  1 
ppm  wet  weight).  A  number  of  these 
sports  fish  also  have  concentrations  of 
PCBs  that  exceed  State  of  California 
trigger  levels.  Consequently,  the  State  of 
California  has  issued  health  advisories 
warning  to  limit  or  avoid  consumption 
of  these  fish  at  certain  coastal  locations 
of  Los  Angeles  and  Orange  Counties  In 
addition,  because  of  high  levels  of  DDTs 
and  PCBs  in  white  croaker,  the  State  has 
imposed  bag  limits  for  this  fish  and  has 
banned  commercial  fishing  for  white 
croaker  m  the  vicinity  of  the  Palos 
Verdes  Shelf. 

By  present  estimates,  DDTs  and  PCBs 
will  continue  to  contaminate  marine 
resources  and  birds  in  Southern 
California  for  decades.  If  instituted. 
clean  up  options  under  evaluation  by 
the  US  Environmental  Protection 
Agency  would  reduce  the  severity  of 
DDT  and  PCB  contamination  in  the 
local  ecosystem.  At  present,  however,  it 
appears  not  to  be  feasible  to  clean  up  all 
of  the  area  contaminated  with  DDTs  and 
PCBs.  so  some  resources  will  continue 
to  be  injured 

Restoration  Planning  |   • 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA  or  'Superfund,''  42  U  S.C 
9601  et  seq.)  designates  as  possible 
natural  resource  trustees  Federal,  state, 
or  tribal  authorities  who  represent  the 
public  interest  in  natural  resources  The 
trustees  are  responsible  for  recovering 
funds  through  litigation  or  settlement 
for  damages  for  natural  resource 
injuries  CERCLA  requires  that  any 
recovered  monies  be  used  to  "restore, 
replace,  or  acquire  the  equivalent  of 
the  natural  resources  that  have  been 
injured  by  a  release  of  a  hazardous 
substance  The  trustees  are  required  tu 
develop  a  restoration  plan  before 
settlement  money  can  be  spent  on 
restoration  projects  The  Trustees 
include  the:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce;  U.S.  Fish  and 
Wildlife  Service  and  National  Park 
Service.  US  Department  of  the  Interior; 
California  Department  of  Fish  and 
Game;  California  State  Lands 
Commission:  and  California  Department 
of  Parks  and  Recreation. 


The  restoration  plan  and 
programmatic  environmental  impact 
statement/environmental  impact  report 
IRP  EISi  will  he  prepared  in  accordance 
with  the  requirements  of  CERCLA,  the 
National  Environmental  Policy  Act, 
(NEPA.  42  use,  4:321  et  seq)  and  the 
(;dlifornid  Environmental  Quality  Act 
(CEQA.  Pub.  Res,  Code  sections  21000- 
211771)  The  Trustees'  primary  task  is 
to  determine  how  best  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  the  injured  natural 
resources,  and  the  Trustees  are  seeking 
the  assistance  of  the  public  in  this 
process.  The  Trustees  must  use  the 
settlement  monies  to  restore  natural 
resources  that  were  harmed  by  the  DDTs 
and  PCBs  that  were  at  issue  in  the 
Montrose  litigation.  By  incorporating 
the  public  in  the  process  and 
developing  a  formal  restoration  plan, 
there  is  a  greater  likelihood  of  success 
and  acceptance 

The  restoration  planning  process  is 
aimed  at  developing  a  strategy  for 
restoring  habitats,  species,  and  natural 
resource  services  that  are  lost  or 
impaired  as  a  result  of  the  releases  of 
DDTs  and  PCBs  at  issue  in  the  Montrose 
litigation 

The  draft  RP/EIS  will  describe  the 
restoration  alternatives  considered  and 
identif}'  a  preferred  restoration 
alternative  The  RP/EIS  will,  among 
other  things,  include  an  analysis  of  the 
effects  of  each  restoration  alternative  on 
the  quality  of  the  human  environment, 
the  relative  effectiveness  of  alternative 
actions  in  achieving  restoration  goals 
using  criteria  developed  for  evaluating 
the  alternatives,  and  the  estimated  costs 
of  the  alternatives 

The  alternative  projects  will  be 
described  in  the  RP/EIS  on  a  conceptual 
level  since  the  plan  is  being  prepared 
prior  to  the  completion  of  detailed 
studies  needed  to  design  specific 
projects  At  a  later  stage  in  the 
restoration  process,  after  more  detailed 
information  is  developed,  public 
involvement  will  once  again  be  sought 
through  the  preparation  of  supplemental 
environmental  documentation  and 
additional  public  comment  periods. 

Criteria 

As  required  by  CERCLA,  restoration 
projects  must  be  closely  related  to  the 
lost  or  injured  resources.  The  Trustees 
have  compiled  the  following  initial  set 
of  criteria  for  analyzing  potential 
restoration  pnijects  for  this  case: 

Mexus  to  Iniurcd  Resources — As 
described  above,  restoration  efforts  of 
the  MSRP  are  directed  at  projects  that 
restore,  rehabilitate,  replace,  enhance  or 
acquire  the  equivalent  of  the  resources 


and  services  impacted  by  the  release  of 
DDTs  and  PCBs. 

Feasibility — Based  on  past  experience 
or  studies,  the  restoration  projects  must 
be  technically  and  procedurally  sound. 

No  Duplicate  or  Replacement 
Funding — The  Trustees  will  not  fund 
projects  that  are  already  going  to  be 
funded  or  accomplished  by  other  means 
or  should  be  funded  by  more 
appropriate  sources. 

Legality — The  projects  must  comply 
with  all  applicable  laws. 

Likelihood  of  Success — Projects  will 
be  evaluated  for  their  potential  for 
success,  including  the  level  of  expected 
return  of  resources  and  resource 
services.  Performance  criteria  of  projects 
will  have  to  be  clear  and  measurable. 

Cost  Effectiveness — The  projects  will 
be  evaluated  by  considering  the 
relationship  of  expected  project  costs  to 
the  expected  resource/service  benefits 
from  each  project  alternative. 

Multiple  Resource  Benefits — Benefits 
can  be  increased  if  proposed  projects 
benefit  more  than  one  natural  resource 
or  resource  service. 

Duration  of  Benefits — As  described 
previously,  contamination  by  DDTs  and 
PCBs  is  expected  to  continue  for 
decades.  Long-term  benefits  are  the 
objective  of  these  projects,  and  the 
Trustees  will  evaluate  project 
alternatives  according  to  their  expected 
duration  of  benefits. 

Public  Health  and  Safety — Possibility 
that  a  proposed  alternative  would  create 
a  threat  to  the  health  and  safety  of  the 
public  will  be  part  of  the  evaluation 
process. 

Likelihood  of  Adverse  Impacts — 
Evaluation  of  projects  will  include 
examination  of  potential  adverse 
impacts  on  the  environment  and  the 
associated  natural  resources. 

Opportunities  for  Collaboration — Cost 
effectiveness  can  be  enhanced  by 
matching  funds,  in-kind  services,  or 
volunteer  assistance  as  well  as 
coordination  with  on-going  or  proposed 
projects. 

Proposals  for  alternative  restoration 
concepts  should  attempt  to  meet  these 
criteria.  As  part  of  the  scoping  process, 
newly  proposed  projects  can  be 
identified  and  incorporated  into  the 
restoration  planning  process  provided 
that  they  meet  legal  requirements, 
technical  feasibility  and  selection 
criteria. 

Alternatives 

Currently,  the  Trustees  have 
identified  six  categories  of  restoration 
projects  to  be  developed  further  in  the 
draft  RP/EIS.  Through  the  scoping 
process,  the  Trustees  are  seeking  public 
comment  on  these  project  concepts.  The 
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Trustees  are  also  seeking  input  on  any 
other  categories  of  restoration  projects 
not  already  included  here  that  the 
public  believes  may  fulfill  the 
restoration  objectives  identified  for  this 
case. 

The  Trustees  will  evaluate  whether 
each  project  proposed  satisfies  the 
fundamental  requirement  restoration 
actions  must  meet  in  the  Montrose  case, 
i.e.  that  they  restore,  replace, 
rehabilitate.  andAjr  acquire  the 
equivalent  of  the  natural  resources 
injured  and  services  lost  as  a  result  of 
the  DDTs  and  PCBs  at  issue  in  the 
Montrose  litigation.  (Natural  resource 
"services"  are  the  functions  a  resource 
performs  for  the  benefit  of  another 
natural  resource  and/or  for  the  benefit  of 
the  public.)  The  highest  priority  will  go 
to  projects  that  most  directly  and 
effectively  restore  the  natural  resources 
still  being  harmed  by  the  DDTs  and 
PCBs,  Thus,  the  Trustees  will  focus 
restoration  efforts  on  the  bald  eagles, 
peregrine  falcons,  and  fishing  resources 
still  being  affected  by  these 
contaminants.  Projects  that  only 
indirectly  address  the  injuries  to  these 
resources,  or  that  address  injuries  to 
other  resources  that  were  not  the  focus 
of  the  government's  case,  will  receive 
secondary  priority. 

The  six  categories  of  restoration 
projects  identified  at  this  point  by  the 
Trustees  are: 

1.  Continued  Reintroduction  of  Bald 
Eagles  to  Santa  Catalina  Island 

In  1980.  the  U.S.  Fish  and  Wildlife 
Service  and  the  Institute  for  Wildlife 
Studies,  with  the  cooperation  of  the 
California  Department  of  Fish  and  Game 
and  the  Santa  Catalina  Island 
Conservancy,  initiated  a  program  to 
reintroduce  bald  eagles  to  Catalina 
Island.  Between  1980  and  1986.  33 
eagles  were  placed  in  three  different 
artificial  nest  or  hacking  platforms  on 
Catahna  Island.  The  first  eggs  were  laid 
in  1987,  but  broke  soon  after  they  were 
laid.  Subsequent  contaminant  analysis 
of  egg  remains  revealed  DDE  (a 
metabolite  of  DDT)  levels  sufficient  to 
cause  complete  reproductive  failure. 

The  trustees  are  currently  developing 
a  long-term  restoration  plan  for  the 
eagles  on  Catalina  Island,  Elements  of 
this  plan  may  include  continued 
manipulation  of  eggs  and  chicks  at  each 
nest  site  and  additional  hacking  of  birds 
onto  the  island, 

2.  Expansion  of  Efforts  To  Reintroduce 
Bald  Eagles  to  All  the  Northern  Channel 
Islands 

The  Trustees  are  preparing  to  initiate 
a  study  to  determine  the  feasibility  of 
reintroducing  bald  eagles  to  other 


Channel  Islands  where  they  historically 
bred.  The  results  nf  the  feasibility  studv 
will  be  used  by  the  Trustees  to  exaluate 
whether  to  ])roceeri  with  a  full-scale 
reintroduction  program  to  additional 
islands  in  the  Channel  Islands  National 
Park  or  other  Channel  Islands  where 
they  historicalh'  bred,  and  aid  in  the 
development  of  plans  for  suc;h  a 
program.  Potential  activities  of  this 
program  would  inrludf  releasing  • 
additional  bald  eagles  with  the  hope  to 
establish  breeding  sites  on  se\eral  of  the 
Northern  Channel  Islands. 

J  Pestoration  of  Peregrine  Falcons  on 
the  Channel  Islands 

The  intent  of  this  proposed 
restoration  project  would  be  to  restore  a 
stable  and  healthv  population  of 
peregrine  falc:ons  throughout  the 
Channel  Islands  including  the  southern 
islands.  The  proposed  restoration 
project  would  involve  the 
reintroduction  of  additional  birds  to  all 
of  the  Channel  Islands  An  intensive 
monitoring  effort  would  also  be 
included  in  the  project  to  determine  the 
success  of  the  restoration  effort  and  to 
document  any  future  impacts  due  tn 
pesticides  on  the  recovering  population, 

4   Cleaner  Fish  for  Anglers:  Proiects  To 
Restore  Fishing  Injured  bv  DDTs  and 
PCBs 

Since  the  Trustees  do  not  have  a  wa\ 
to  entirely  eliminate  contamination  of 
local  sports  fish,  the  Trustees  are 
considering  restoration  projects  that 
will,  instead,  increase  the  abundance 
and  availability  of  cleaner  fish  at  easilv 
accessible  fishing  locations  In  addition, 
these  projects  would  displace  highly 
contaminated  fish,  such  as  white 
croaker.  These  restoration  projects  will 
have  to  provide  sustainable  fishing  for 
sizes  and  species  of  fish  that  would 
satisfy  anglers'  requirements  for 
acceptable  fishing. 

One  way  to  do  this  is  to  modify  the 
habitats  for  fish  at  easily  accessible 
locations  for  fishing,  such  as  piers, 
jetties,  and  other  nearshore  locations 
Surveys  of  fish  in  different  habitats 
indicate  that  white  croaker  frequents 
sandy  and  muddy  areas,  but  avoids 
rocky  habitats.  In  contrast,  less 
contaminated  species  of  fish,  such  as 
rockfish,  are  most  abundant  in  rock\ 
areas,  including  kelp  beds  The  Trustees 
will  examine  the  feasibility  of  placing 
rocky  habitat,  including  kelp  habitat  m 
sandy/muddy  areas  where  anglers  now 
catch  large  amounts  of  white  croaker 

Examples  of  such  projects  are 
constructed  reefs,  which  have  been  used 
widely  and  successfully  to  increase  the 
local  abundance  of  sports  fish  There  is 
some  controversv  as  to  whether 


constructed  reefs  actually  increase  the 
production  and  overall  populations  of 
fish  or  merely  attract  fish;  however, 
studies  have  provided  evidence  that  the 
production  of  fish  on  relatively  large 
constructed  reefs  in  Southern  C>alifomia 
is  about  nine  times  greater  than  on 
adjacent  sand  habitat.  Regardless  of 
whether  providing  more  fish  by 
production  or  attraction,  constructed 
rocky  habitat  could  serve  the  purpose  of 
providing  local  anglers  with  a  greater 
availability  of  cleaner  fish. 

Other  methods,  such  as  'fish 
aggregation  devices"  also  exist  to  make 
desirable  fish  more  available  to  anglers. 
The  Trustees  will  examine  and  evaluate 
all  available  methods  that  would  serve 
the  double  purpose  of  decreasing  the 
availability  of  highly  contaminated 
sports  fish  while  also  increasing  the 
availability  of  clean  sports  fish. 

As  another  measure  to  provide  anglers 
access  to  cleaner  fish,  the  Trustees  may 
conduct  long-term,  multi-cultural 
education  campaigns  so  anglers  will 
have  the  information  they  need  to 
choose  the  safest  species  of  fish  to  eat 
and  the  best  locations  to  catch  these 
fish  Such  activities  would  be 
conducted  in  close  collaboration  with 
other  federal,  state,  and  local  agencies. 

5   Wetlands  and  Estuanne  Projects  To 
Benefit  Resources  Injured  in  the 
Montrose  Case 

The  Trustees  vmIi  f^valuate  projects 
creating  or  enhanc  ing  habitats  in 
estuaries  and  roastal  wptlandi-  as 
restoration  to  address  the  m)uriPS 
caused  by  DDTs  and  PCBs  in  the 
Montrose  case 

Coastal  wetlands  and  estuarine 
habitats  are  spawning  grounds  and 
nurseries  for  certain  sports  fish,  and 
they  produce  sources  of  food  that 
contribute  to  the  productivity  of  coastal 
sports  fish  populations  Ckiastal 
wetlands  and  estuaries  may  also  benefit 
the  iniured  populations  of  bald  eagles 
and  peregrine  falrons  by  inireasmg 
productivity  of  potential  prey  species. 

Coastal  wetlands  in  Southern 
f  California  have  been  extensively 
de.stroved  and  degraded;  consequently 
there  is  a  widespread  and  well- 
documented  need  for  creating  and 
improving  wetlands  to  benefit  the  larger 
coastal  ecosystem   However,  the 
benefits  provided  tn  w<'tl,iii'ls  and 
estuaries  restoration  projotts  vary 
among  sites  and  depend  on  many 
factors  The  Trustees'  evaluation  of  such 
projects  will  focus  on  the  extent  to 
which  thev  can  directly  and  effectively 
provide  cleaner  fish  to  local  anglers  and 
cleaner  or  more  abundant  prey  for  local 
bald  eagles  and  peregrine  falcons. 
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6.  Sea  bird  Pmjfcts 

As  stdtf'd  dhnve.  the  Mtjnfrost^ 
litigation  dnd  settlomeiit.s  wrr^'  tocused 
on  thost'  iniurips  that  appparc^d  to  be 
continuing.  The  Trustees  recognize  that 
a  variety  of  other  species  such  as  brown 
peli(:an^  iiui  'iMuble-rrested  cormorants 
wer^•  NfV'Tf'iv  ^ff^'^ted  by  DDT  in  the 
past  Substantial  seabird  populations 
occur  in  the  Southern  California  Bight. 
including  breeding  and  non-breeding 
birds 

Since  these  populations  have 
declined  from  historical  numbers,  they 
provide  an  oppf>rtunitv  for  restoration 
protects.  Efforts  to  enhance  the 
populations  of  marine  birds  in  the  SCB 
could  also  benefit  reintn.iduced  bald 
eagles  and  peregrine  falcons  bv 
providing  prev  that  mav  contain  lower 
contaminant  levels  than  other  food 
sources  such  as  carcasses  of  marine 
mammals.  The  Trustees  mav  explore 
methods  to  enhance  the  p(jpulations  of 
seabirds  through  the  development  of 
innovative  restoration  concepts,  such  as 
reducing  anthropogenic  impacts  aod 
other  factors  that  adversely  affect  the 
seabirds'  survival. 

These  project  concepts  are  described 
in  further  detail  in  a  public  scoping 
document  issued  on  August  24.  2001  by 
the  trustees  to  inform  the  public  of  the 
restoration  planning  process  and  to  seek 
input  from  affected  individuals  and 
groups  The  scoping  document  may  be 
obtained  from  the  MSRP  web  site 
(www  darcnw.noaa.gov/montrose/htm). 
or  by  a  copy  may  be  requested  bv  calling 
(866)  795-7786  or  by  sending  an  e-mail 
request  to  msrp@noaa  gov.      ] 

Public  Scoping  Meetings 

The  Trustees  have  scheduled  three 
public  meetings  in  the  fall  of  2001 
("omments  will  be  received  at  these 
meetings  and  throughout  the  scoping 
period  The  scoping  meetings  ar^ 
scheduled  as  follows 

1  Saturday,  October  13.  2001.  3:30 
p  m  -6  30  p  m  .  Channel  Islands 
National  Park  Headquarters.  1901 
Spinnaker  Drive,  Ventura.  CA. 

2  Sunday.  October  21.  2001.  1000 
a.m. -6:00  p  m  ,  Cabrillo  Sea  Fair  event 
Cabrillo  .-Kquarium.  3720  Stephen  White 
Dnve.  San  Pedro,  C.^ — The  Trustees 
will  sponsor  an  information  booth  and 
be  available  to  answer  questions. 

3  Thursday.  November  1,  2001,  7  00 
p  m  -9:00  p  m  ,  Ken  Edwards  Center. 
1527  Fourth  Street,  Santa  Monica,  CA. 

The  purpose  of  these  meetings  will  be 
to  introduce  the  public  to  the  MSRP 
staff  and  Trustee  Council,  define  the 
Trustees  role  and  responsibilities, 
explain  what  restoration  means  and  the 
legal  requirements  that  must  be 


followed.  Additionally,  the  Trustees 
will  present  the  restoration  goals, 
objectives,  and  project  selection  criteria 
for  this  case,  and  describe  the 
restoration  alternatives  the  Tmstees 
plan  to  develop  in  the  RP/EIS,  The 
Trustees  will  take  comments  from  the 
public  on  the  factors  thev  would  like 
addressed  concerning  the  restoration 
alternatives  presented,  as  well  as  taking 
comments  on  other  restoration 
alternatives  the  public  would  like  the 
Trustees  to  consider. 

Administrative  Record 

The  Trustees  have  made  available  for 
public  review  the  documents 
comprising  the  Administrative  Record 
(Record)  of  the  Montrose  Settlements 
Restoration  Program  The  Ret  urd 
includes  documents  that  the  Trustees 
have  relied  upon  during  the 
development  of  the  RP/EIS.  and  that 
form  the  basis  for  determining  a 
restoration  action  under  CERCLA  and 
NEPA.  Documents  now  in  the  Record 
include  a  copy  of  this  notice,  the  MSRP 
fact  sheet,  the  scoping  document,  and 
consent  decrees  Other  documents  will 
be  added  as  the  restoration  process 
progresses. 

The  Record  is  available  for  viewing  at 
NOAA's  Office  of  General  Counsel  for 
Natural  Resources,  located  at:  501  West 
(kean  Blvd.  Suite  4700,  Long  Beach.  CA 
90802  The  repository  is  open  from  9:00 
to  5:00  Mondav  through  Friday,  except 
for  Federal  holidays.  Arrangements  mav 
be  made  to  the  review  the  Record  by 
contacting  KoUeen  Bannon  at  501  W, 
Ocean  Blvd.,  suite  4470,  Long  Beach. 
CA  90802  or  by  calling  her  at  562-980- 
4078. 

How  To  Submit  Comments 

Pursuant  to  NEPA,  42  U.S.C.  4321  et 
seq..  CERCLA,  42  U  S  C  9601  et  seq.. 
and  CEQA,  Pub.  Res  Code  sections 
21000-21177.1,  the  Trustees  seek  public 
involvement  in  determining  the  scope  of 
significant  issues  to  be  considered  in  the 
RP/EIS.  Comments  should  be  sent  to  the 
Montrose  Settlements  Restoration 
Program.  NOAA,  Suite  4470,  501  W 
Ocean  Blvd  ,  Long  Beach,  CA  90803, 
1866)  795-7786.  Comments  also  may  be 
submitted  by  e-mail  to  msrpnoaagov 
Comments  should  be  received  on  or 
before  November  24.  2001. 

.Authority:  42  U.S.C.  4321  ef  seq  and  9601 
et.  seq 

Dated:  0<:tober  1.  2001. 

Alan  Neuschatz, 

Chief  Financial  Officer/Chief  Administrative 
Officer. 

[PR  Doc.  01-25135  Filed  10-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  100101 F] 

Mid-AtlantlcFlshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAAJ. 
Commerce. 

ACTION:  Notice  of  public  meeting. 


summary:  The  Mid-Atlantic  Fishery 
Management  Council's  Committee 
Chairmen  will  hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  October  23.  2001,  from  10  a.m. 
until  5  p  m 

ADDRESSES:  This  meeting  will  be  held  at 
the  Renaissance  Philadelphia  Hotel 
Airport.  500  Stevens  Drive. 
Philadelphia,  PA  19113,  telephone: 
610-521-5900. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  Room  2115.  300 
S.  New  Street.  Dover,  DE  19904. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong.  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext 
19, 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review 
committee  appointments,  address 
advisory  panel  composition  and 
membership,  review  federal  schedules, 
and  initiate  development  of  the 
Council's  annual  work  plan  for  2002. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  Office  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 


Federal  Register /Vol,  66.  No,   195 'Tuesdav,  Ortohcr  u.  2{)()]  '\'nti( 


'\3'y. 


Dateti;  Ottolicr  2.  2001. 
Richard  W.  Surdi. 

.  \i  ting  Director.  Office  of  Sustainable 
I'lshpries.  National  Marine  Fisheries  Service 
!FR  Dor  01-25.301  Filed  10-5-01:  8:45  am| 
BILLING  CODE  3510-22-5 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I. D.  091 901 C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosf)herit  Administration  (.NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  (STT)  and 
Scientific  and  Statistical  Committee 
(SSC)  Salmon  Subcommittee  will  hold  a 
joint  work  session,  which  is  open  to  the 
public, 

DATES:  The  work  session  will  be  held 
Tuesday.  October  23,  2001,  from  8:30 
a,m,  to  5  p  m,.  and  Wednesday,  October 
24.  2001,  from  8:30  am,  to  5  p,m, 
ADDRESSES:  The  work  session  will  be 
held  at  the  Embassy  Suites  Hotel.  Pine 
Room  II.  7900  NE  82nd  Ave,.  Portland. 
OR  97220 

Council  address:  Pacific  Fishery 
Management  Council.  7700  NE 
Ambassador  Place.  Suite  200.  Portland. 
OR  97220-1384, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Chuck  Tracy,  Salmon  Management  Staff 
Officer,  Pacific  Fishery  Management 
Council;  (503)  326-6352, 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  work  session  is  to  brief 
the  STT  and  SSC  on  changes  made  to 
or  proposed  for  the  Klamath  Ocean 
Harvest  Model  (KOHM)  and  the  coho 
Fishery  Regulation  Assessment  Model 
(FRAM),  and  review  the  scientific  bases 
for  those  changes.  The  KOHM  will  be 
reviewed  on  October  23,  2001  and  the 
FRAM  will  be  reviewed  on  October  24, 
2001, 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  STT  and  the  SSC 
subcommittee  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 


Fishen  Cnns.T\rfti('ii  and  M.inagement 
Act.  pr()\  ided  the  public  has  been 
notified  of  the  intent  to  take  final  action 
to  ad(lrs's^  \\]r  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Ddted   (Ji  tdtivr  2.  2001, 
Richard  W,  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  Motional  Marine  Fisheries  Service. 
(PR  Doc,  01-25302  Filed  10-5-01;  8:45  am) 

BILLING  CODE  3510-22   S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1,0.0921010] 

Marine  Mammals;  File  No.  67-1593-00 

AGENCY:  National  Marine  Fish'Tie^ 
Service  (NMFS),  National  OreanK  and 
Atmospheric  Administration  I  NOAA), 
Commerce, 

ACTION:  Receipt  of  applicdtmn  for 
amendment. 


SUMMARY:  Notice  i,s  hereby  given  that  Dr 
Dame!  P  Costa,  Professor  of  Biology. 
Department  of  Ecology  and  Evolutionary 
Biology.  Center  for  Ocean  Health,  Santa 
Cruz.  CA  95060,  has  requested  an 
amendment  to  scientific  resean.h  I'itiih! 
No   87-1593 

DATES:  Written  or  telefaxed  (  nmmentv 
must  be  received  on  or  before  .November 
8,2001 

ADDRESSES:  The  amendment  request 
and  related  documents  are  in  the 
following  office(s) 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources  NMF*^ 
1315  East-West  Highway,  Room  1,3705, 
Silver  Spring,  MD  20910;  phone 
(301)713-2289; fax (301)713-0376, and 

Southwest  Region.  NMFS,  501  West 
Ocean  Blvd  ,  Suite  4200,  Long  Beat  h. 
CA  90802-4213.  phone  !562i980-tO()l , 
fax  (562)980-^018; 

Southeast  Region.  NMFS  y:'21 
Executive  Center  Drive  North,  St 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway,  Room  13705,  Silver 
Spring,  MD  20910"  Those  individuals 


requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided  ' 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CO^<TACT: 
Ruthjohnvua  ,i  .\i;..  :-....^i.  ,301)713- 
2289. 

SUPPLEMENTARY  INFORMATION    The 

subjf(  !  ,ir:.  !,  i::... a:  ;_  1  ..;;:..;  No,  87- 
1593.  issued  on  February  21,  2001  (66 
FT?  12763),  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importmg  of 
Marine  Mammals  (50  CFR  part  216) 
Permit  No  87-1593  authorizes  the 
permit  holder  to  conduct  research  on 
marine  mammals  in  two  different 
projects:  Project  1  authorizes  capture, 
tag,  sample  and  release  of  California  sea 
Lions  {Zaiophus  califomianus):  Project  II 
authorizes  capture,  tag,  sample  and 
release  of  Crabeater  seals  [Lobodon 
carcinophagus]  and  secondarily  takes 
fi  r  It  njiard  seals  [Hydrurga  leptonyx], 
VN.ditil  vf'ais  [Leptonychotes 
U'  ;.;';;  ;     irid  Ross  seals 
'   ;  '•  >ca  rossif\. 

tint  holder  requests 
/at  in  to:  a)  Take  40  adult  male 
r.  1    '1  lions  per  year  by  capture, 
it   !  i'  di  ;i  mark,  restraint. 
ic;.  Mruiization.  blood  sample  (80ml), 
v^•   ut    ;norphometric  measurements, 
:;:  ;^    •  'lopsv  and  instrument  with 
riiRs  and/or  ARGOS  linked  PTTs  and 
heart-rate/stomach-temperature  (GTR) 
recorders,  insertion  of  a  stomach 
temperature  pill,  and  release,  b) 
incidentally  harass  up  to  1000  sea  lions 
per  adult  capture  event  (approx.  40K);  c) 
incidentally  harass  up  to  2600  animals 
during  fecal  collection;  d)incidentally 
harass  up  to  1000  Northern  elephant 
seals,  and  up  to  100  Northern  fur  seals 
during  all  research  on  California  sea 
lions  Take>-  an'  requested  annually. 

In  I  '  nifli.iiu  t  with  the  National 
K;:  Mr   i::nrr,tal  Policy  Act  of  1969  (42 
I    b  c,  4  3^  :  ft  seq.}.  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
en\irnnmental  impact  statement. 

I  OIK  urrtni  u  iih  the  publication  of 
this  notice  in  the  Federal  Register, 
.NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 


[Omn; 
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Commission  and  its  Committee  of 
Scientific  Advisors. 

Datpcl   Oi  tober2.2001. 
Ann  D.  Terbush. 
Chifl.  Permits  and  Documentation  Division. 
Offii-f  of  Protected  Resou  ires.  Sational 
Marine  Fisheries  Service. 
'VR  Drx    01-2')100  Filed  10-3-01:  8:45  am] 
BILUNG  COOe  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Final  Guidance  for 
Coastal  Impact  Assistance  Program 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration.  U.S. 

Department  of  Commerce. 

ACTKW:  Notice  of  .Availability  of  Final 

Guidance  for  Coastal  Impact  Assistance 

Program. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  Final  Guidance  for  the 
Coastal  Impact  Assistance  Program 
(CIAP).  The  fiscal  year  2001 
appropriations  for  the  Departments  of 
Commerce,  Justice  and  State  created  the 

CIAP 

The  CIAP  will  direct  approximately 
S145  million  to  the  outer  continental 
(OCS)  shelf  oil  and  gas  producing  states 
of  Alaska.  Alabama,  California,  Florida. 
Louisiana,  Mississippi  and  Texas  and 
the  approximately  150  coastal  political 
subdivisions  within  those  states  to  help 
mitigate  the  impacts  of  OCS  activities 
and  protect  coastal  resources  The  CIAP 
requires  these  states  to  submit  Coastal 
Impact  Assistance  Plans  detailing  how 
the  funds  will  be  expended.  This 
guidance  provides  the  information 
necessary  for  eligible  states  and  coastal 
political  subdivisions  to  develop  CIAP 
plans  and  submit  them  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA) 

Copies  of  the  Final  Guidance  for  the 
Coastal  Impact  Assistance  Program  can 
be  found  on  the  NOAA  website  at  http  ' 
/www. ocrm, nos.noaa.gov/cpd  or  may  be 
obtained  upon  request  from:  Joseph 
Flanagan,  Coastal  Programs  Division  (N/ 
0RM3).  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS.  NOAA. 
1305  East- West  Highway,  Silver  Spring. 
Maryland  20910,  tel.  301-713-3155. 
extension  201.  e-mail 
joseph  flanagan@noaa  gov 

FOR  FURTHER  INFORMATION  CONTACT:  [osh 
Lott,  Coastal  Programs  Division  (N' 
0RM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NO.AA 
1305  East-West  Highwav,  Silver  Spring. 
Marvland  20910.  tel.  301-713-3155, 


extension  178,  e-mail 
70sh.yoft@noaa.gor 

SUPPLEMENTARY  INFORMATION:  (1) 
Program  .Xuthnntifs  Specific:  authority 
for  this  Announcement  is  found  in  43 
U.S.C.  1331  et  seq..  as  amended, 
December  21.  2000.  (2)  Catalog  of 
Federal  Domestic  Assistance  Numbers: 
11.419  for  NOAA  Coastal  Zone 
Management  Program  Administration. 

I.  Introduction 

The  fis(  al  vear  2001  .ippropriations 
act  for  the  Departments  of  Commerce. 
Justice,  and  State  created  the  Coastal 
Impact  .Assistance  Program  (CIAP)  by 
amending  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331  et  seq.).  The 
CIAP  recognizes  that  impacts  from 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  activities  fall  disproporliimately  on 
the  coastal  states  and  localities  nearest 
to  where  the  activities  occur,  and  where 
the  associated  facilities  are  located.  The 
CIAP  legislation  appropriates  money  to 
the  Secretary  of  Commerce  who  will 
disburse  it  to  eligible  states  and  coastal 
political  subdivisions,  and  requires  the 
states  to  submit  Coastal  Impact 
Assistance  Plans  detailing  how  the 
funds  will  be  expended.  This  guidance 
provides  information  necessarv  for 
eligible  states  and  coastal  political 
subdivisions  to  participate  in  the  CIAP 
Alabama.  Alaska.  California.  Florida. 
Louisiana.  Mississippi,  and  Texas  are 
the  seven  eligible  states.  Counties, 
parishes,  or  equivalent  units  of 
government  within  those  states  lying  all 
or  in  part  within  the  coastal  zone  as 
defined  bv  section  304(1)  of  the  Coastal 
Zone  Management  Act  of  1972.  as 
amended  (CZMA).  are  the  coastal 
political  subdivisions  eligible  for  CIAP 
funding  (§  31(a)(1)),  a  total  of  147  local 
lunsdictions. 

States  must  develop  CIAP  plans  and 
submit  them  to  the  National  Oceanic 
and  Atmospheric  .Administration 
(NOAA)  by  July  1.  2001,  and  NOAA  has 
90  days  from  receipt  to  complete  review 
(§31(dl(l).  (3))   If  a  state  has  not 
submitted  a  plan  bv  July  1,  2001,  NOAA 
will  hold  the  funds  in  escrow  provided 
that  the  state  is  making  a  good  faith 
effort  to  develop  and  submit  its  CIAP 
plan  (§  31(c)(4)). 

11.  Funding  Allocations 

The  total  fiscal  year  2001 

appropriation  is  $149,670,000  (this  is 
$150  million  less  the  0  22%  across  the 
board  reduction  mandated  in  the 
appropriations  act)  Congress  authorized 
and  appropriated  funds  for  the  CIAP  for 
fiscal  vear  2001  onlv  NOAA  may  utilize 
no  more  than  five  percent  of  the 
available  funding  to  cover  some  of  the 


costs  of  program  administration.  These 
costs  include  legal  and  program  work 
for  developing  and  implementing  the 
program:  financial  assistance  expertise 
to  ensure  prompt  delivery  of  funds: 
technical  assistance  to  address  other 
statutory  requirements  such  as  the 
National  Environmental  Policy  Act 
(NEPA),  Endangered  Species  Act  (ESA), 
the  Essential  Fish  Habitat  provisions  of 
the  Sustainable  Fisheries  Act.  Coastal 
Barrier  Resources  Act,  National  Historic 
Preservation  Act,  Americans  with 
Disabilities  Act,  and  others:  technical 
needs  for  funding  formula  development; 
and  other  costs  such  as  printing  and 
public  notices.  Until  the  state  plans 
have  been  submitted,  it  is  difficult  to 
predict  the  costs  of  complying  with 
NEPA,  ESA,  and  other  federal 
authorities.  If  less  than  five  percent  is 
required  for  program  administration,  we 
will  look  to  reallocate  the  remaining 
funds  to  the  states  and  coastal  political 
subdivisions. 

The  CIAP  legislation  allocates  funds 
to  eligible  states  and  coastal  political 
subdivisions  according  to  a  formula 
based  on  revenues  from  OCS  leases, 
shoreline  mileage  and  population  of 
coastal  political  subdivisions,  and 
distance  from  coastal  political 
subdivisions  to  the  OCS  leased  tracts. 
NOAA  completed  and  released  the 
allocations  on  April  16,  2001. 

m.  Developing  the  Coastal  Impact 
Assistance  Plan 

Each  Governor  must  designate  a  state 
agency  to  develop  the  Coastal  Impact 
Assistance  Plan.  Coastal  political 
subdivisions  must  supply  a  point  of 
contact  to  the  Governor's  designated 
agency  and  a  description  of  how  they 
will  expend  their  allotted  funds.  The 
local  projects  will  be  incorporated  into 
the  state  plan  and  the  Govejnor  must 
certify  that  the  uses  of  funds  by  the 
coastal  political  subdivisions  are 
consistent  with  the  authorized  uses  of 
funds  specified  in  §  31(e)  (§  31(d)(2)(C)). 
Federal  funds  appropriated  to  the  states 
under  sections  306  or  309  of  the  CZMA 
may  be  used  to  develop  the  plan.  See 
section  IV. A.  for  more  information  on 
how  states  and  coastal  political 
subdivisions  may  incur  CIAP  costs 
before  the  funds  are  disbursed. 

A.  Public  Participation 

The  CIAP  legislation  requires  local 
input  and  public  participation  in  the 
development  of  the  plan  (§  31(d)(1)). 
This  can  be  achieved  through  a  variety 
of  means:  use  of  advisory  committees; 
commission  meetings;  informal  public 
workshops;  or  formal  public  hearings. 
At  a  minimum,  states  should  involve 
the  public  in  plan  development,  provide 


adequate  public  notice  of  plin 
availability,  and  a  30-day  public 
comment  period. 

States  should  complete  the  30-dav 
public  review  period  prior  to  July  1. 
2001  so  that  the  plans  may  be  revised 
as  necessary  based  on  public  comments 
before  they  are  submitted  bv  the 
statutory  deadline.  States  may  submit  a 
draft  plan  to  NOAA  at  the  same  time  it 
is  made  available  for  public  review. 
This  will  expedite  NOAA's  review  and 
approval  and  allow  NOAA  to  disburse 
the  funds  as  quickly  as  possible. 

B.  Level  of  Detail 

The  plan  must  describe  the  individual 
state  and  local  projects  in  as  much 
detail  as  available.  For  most  projects,  a 
total  budget  will  be  sufficient,  rather 
than  a  budget  broken  down  into  object 
class  categories  (e.g.,  personnel, 
equipment,  contracts,  etc.).  However, 
NOAA  reserves  the  right  to  request 
additional  budget  detail  for  large  or 
complex  projects,  given  the  extremely 
ambitious  schedule  established  in  the 
legislation,  and  that  state  and  local 
funding  allocations  were  not  completed 
until  April  16,  2001,  NOAA 
understands  that  many  specific  state 
and  local  projects  may  not  be  finalized 
by  the  July  1,  2001  due  date.  In 
addition,  some  states  may  want  to  spend 
more  time  working  with  state  and  local 
agencies  to  encourage  the  most 
beneficial  use  of  funds.  Therefore, 
NOAA  will  approve  plans  that  describe 
generally  how  the  state  and  coastal 
political  subdivisions  will  expend  their 
funds,  i.e.,  by  specifying  the  types  of 
eligible  projects  they  may  undertake 
rather  than  complete  project 
descriptions.  However,  NOAA  must 
approve  the  specific  projects  and 
comply  with  NEPA,  etc.,  before  the 
funds  are  disbursed  and  the  projects  are 
undertaken.  Before  the  funds  are 
disbursed,  the  state,  and  coastal 
political  subdivisions  will  submit  a 
project  description  in  sufficient  detail  to 
allow  NOAA  to  review  and  approve  it 
in  accordance  with  the  CLAP  legislation. 

1.  Deadline 
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The  ClAP  legislation  has  a  deadline  of 
July  1,  2001,  for  submittal  of  CIAP 
plans  NOAA  cannot  extend  the 
deadline  beyond  that  date.  However,  the 
CIAP  legislation  gives  NOAA  the 
authority  to  hold  funds  in  escrow  for  a 
state  provided  that  the  state  is  making 
a  good  faith  effort  to  develop  and 
submit,  or  update,  a  CIAP  Plan) 
§  31(c)(4)).  We  recognize  the  difficult 
time  lines  and  will  use  this  authoritv  to 
hold  funds  in  escrow  while  a  state 
completes  its  Plan.  Our  goal  is  to  ensure 
that  all  states  and  counties  receive  their 


share  of  the  CIAP  funding  in  a  timelv 
manner,  and  we  will  work  with  vou  to 
see  that  this  happens.  States  that  are  not 
going  to  meet  the  luly  1 .  2001  deadline 
should  submit  a  letter  or  e-mail  to 
NOAA  briefly  describing  their  plan 
development  process  and  a  target  date 
for  plan  submittal 

C  Project  Funding 

Only  the  designated  state  agency  and 
eligible  coastal  political  subdivisions 
are  guaranteed  to  receive  funds  under 
the  CIAP  legislation  However,  the 
designated  state  agency  and  coastal 
political  subdivisions  may  make  sub- 
awards  to  other  state  or  local  agencies, 
universities,  or  other  entities  The  state 
or  a  coastal  political  subdivision  may 
make  sub-awards  to  municipalities 
within  the  coastal  zone  or  coastal 
watershed  for  authonzed  projects  All 
projects  do  not  need  to  be  undertaken 
solely  within  the  state's  coastal  zone,  for 
example,  the  state  or  a  coastal  political 
subdivision  may  fund  a  watershed 
management  plan  that  includes  areas 
beyond  the  state's  coastal  zone  Coastal 
political  subdivisions  may  combine 
their  allocations  to  fund  larger,  mutually 
beneficial  projects,  or  a  state  may 
choose  to  contribute  some  of  its  funding 
to  a  coastal  political  subdivision  to 
allow  that  locality  to  fund  a  larger 
project.  A  coastal  political  subdivision 
may  not  receive  less  than  its  authorized 
allocation,  however,  unless  the 
Governor  or  NOAA  finds  that  its 
proposed  uses  of  funds  are  inconsistent 
with  the  CIAP  legislation,  or  the  coastal 
political  subdivision  chooses  to  give  up 
some  of  all  of  its  allotted  funds  (see 
section  D.  Governor's  Certification 
below). 

D  Governor's  Certification 

Each  coastal  political  subdivision 
must  supply  a  point  of  contact  and 
description  of  how  it  will  e.vpend  its 
allotted  funds  The  coastal  politual 
subdivision  must  supply  this 
information  to  the  Governor,  for  the 
Governor  to  include  in  the  plan  The 
Governor  must  certif>  that  the  uses  of 
funds  for  local  projects  are  consistent 
with  the  uses  specified  in  the  CIAP 
legislation  (§  31(d)(2)(C))  However,  the 
Governor  may  not  direct  local  funds 
toward  or  away  from  any  authorized 
uses,  with  the  exception  of  the 
limitation  on  infrastructure  and  othiT 
public  service  needs  discussed  in 
section  IV  of  this  document.  If  the 
Governor  or  NOAA  find  that  uses  of 
funds  proposed  by  some  (  oastal 
political  subdivisions  are  inc  onsistent 
with  the  CIAP  legislation,  and  the 
subdivisions  are  not  making  a  good  t.iitli 
effort  to  revise  the  uses  of  their  funds. 


or  if  some  coastal  political  subdivisions 
choose  not  to  participate  in  the  CIAP. 
NOAA  will  allocate  those  funds  to  the 
remaining  coastal  political  subdivisions 
in  the  state. 

E  Plan  Outline 

To  expedite  disbursement  of  funds, 
NOAA  recommends  that  the  plan  be 

written  and  submitted  in  sufficient 
detail  to  spr\''  a^  h  vzrant  application. 
The  CIAP  lpi:i^i,i;:!  n  includes  five 
element'-  vvhn  h  niivt  >,..  :;v  luded  in  the 
plan.  dpt,iil.'(i  .11  <;  Ti  .1    ;:     \)-{E).  To 
ensure  the  required  el(>mpnts  are 
included  in  the  plan,  NOAA 
recommends  the  following  outline: 

1  Designated  State  Agency 

The  CI.^P  legislation  requires  that  the 
plan  provide  the  name  of  the  state 
agpncy  that  will  have  the  authority  to 
rfpresent  and  act  for  the  State  in  dealing 
with  the  Secretary  for  purposes  of  the 
program  (§31)(d)(2)(A)).  The  seven 
governors  have  already  designated 
agencies  to  ser\'e  as  CIAP  points  of 
contact  NOAA  will  assume  that  the 
currently  designated  agency  remains  the 
point  of  contact  until  we  receive 
different  information  from  the  Governor 
The  Governor  may  make  this 
determination  at  any  time,  even  after 
plan  approval. 

2  Certification 

The  C^IAF  legislation  requires  a 
certification  by  the  Governor  that  the 
uses  of  funds  proposed  by  the  coastal 
political  subdivisions  are  consistent 
with  the  requirements  of  the  program 
(«i3](d)(2)(A!).  and  that  ampip 
opportunity  has  been  accuMcd  tor 
public  participation  in  the  development 
of  the  plan  i§  31(d)(2)(D)).  The 
certification  can  take  the  form  of  a  letter 
from  the  Ciovernor  submitting  the  plan 
tu  NOAA.  or  an  opening  statement  from 
the  Govpniir  in  the  plan  itself.  The  plan 
should  he  -iuhmittpd  to  the  Secretary  of 
(.ijtnmpn  •' 

i   I'\ihii(  Carticipation 

This  section  should  describe  how  the 
public  and  coastal  political  subdivision 
were  involved  in  the  development  of  the 
('lAP  Plan  (see  section  III. A.  above) 

4  Implementation  Program 

The  CIAP  legislation  requires  that  the 
state  plan  contain  "a  program  for  the 
implementation  of  the  plan  which 
describes  how  the  amounts  provided 
under  this  section  will  be  used" 
(§  31(d)(2)(B)).  NOAA  anticipates  that 
this  section  will  be  the  bulk  of  the  plan 
and  will  be  central  to  NOAA's 
determination  whether  a  state  plan  is 
consistent  with  the  purposes  specified 
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in  the  CIAP  legislation.  A  suggested 
format  for  this  section  is  the  followint; 

(1)  a  brief  description  of  what  the 
state  hopes  to  achieve  under  the  plan: 

(2)  a  description  of  the  major 
activities  and/ or  c  ategones  to  be  funded 
under  the  plan  (e.g.,  infrastructure, 
habitat  restoration,  acquisition. 
construction,  etc.); 

(3)  a  description  of  how  th»^  state  will 
implement  the  plan  (eg  .  through  state 
agencies,  requests  for  project  proposals. 
competitive  grants,  etc);  and 

(4)  an  estimate  of  the  amount  of  funds 
that  will  be  spent  on  each  activity  or 
categorv 

VVhen  describing  specific  projects,  the 
plan  should  describe  the  projects  in  the 
foUowmg  manner; 

(1)  a  one  or  two  paragraph  abstract 
plus  up  to  two  pages  of  background/ 
additional  detail,  if  necessary; 

(2)  a  brief  explanation  of  how  the 
project  IS  consistent  with  at  least  one  of 
the  uses  authorized  by  the  program,  and 

(3)  the  total  cost  of  the  propct  (NOAA 
reserves  the  right  to  request  additional 
budget  detail  for  large  or  comple.x 
projects). 

The  overall  plan  must  contain  a  single 
budget  broken  down  by  cbject  classes. 
See  sections  III  B-D  of  this  document 
for  more  information  on  project 
selection  and  funding  All  projects  m 
the  plan  must  be  consistent  with  th^ 
uses  of  funds  specified  m  th^ 
legislation. 

5.  Coordination  With  Other  Federal 
Resources  and  Programs 

The  CIAP  legislation  requires  that 
plans  contain  measures  for  taking  into 
account  other  relevant  federal  resources 
and  programs  (§  31(d)(2)(E))  Examples 
of  other  federal  resources  and  programs 
include;  Coastal  Zone  Management 
Programs;  .National  Estuarine  Research 
Reserves;  National  Marine  Sane  tuarit-s; 
National  Estuarv  Programs;  National 
Wildlife  Refuges  and  other  preservation 
areas;  restoration  programs  such  as 
NOAA's  Communitv-Based  Habitat 
Restoration  and  Damage  Assfssment 
and  Restoration  Programs;  federally 
funded  conservation,  development,  or 
transportation  projects;  and  federally 
mandated  activities  such  as  wf-tlands  or 
endangered  species  protection.  Projects 
funded  under  the  CIAP  should  be 
consistent  with  other  federal  programs. 

The  plan  should  describe  sent-railv 
how  the  activities  funded  under  the 
CIAP  take  into  account  other  federal 
programs.  This  could  be  done  through 
the  public  involvement  process  bv 
ensuring  that  federal  agencies  are  abU'  to 
review  and  comment  on  the  plan, 
through  an  existing  state  clearinghouse 
process  whereby  specific  funding 


proposals  are  brought  to  the  attention  of 
federal  and  state  agencies,  or  through 
similar  means. 

Specific  activities  funded  under  the 
CIAP  should  be  coordinated  with 
federal  resources  and  progrrtms 
wherever  possible.  For  example,  a  state 
or  local  government  could  use  some 
CIAP  funds  to  expand  or  improve  an 
existing  restoration  project,  or  acquire 
habitat  areas  needed  to  protect 
endangered  species,  or  develop  and 
implement  regional  restoration  plans,  or 
to  apply  best  management  pra(;tices  to 
reduce  nonpoint  source  pollution  from 
land-based  activities. 

6.  Coastal  Political  Subdivision 
Information 

The  CIAP  legislation  requires  that  the 
plan  identifv  a  contact  for  each  coastal 
political  subdivision  (§  31(d)(2)(C)).  The 
list  mav  be  attached  to  the  plan  and 
should  include  the  name  of  each  coastal 
political  subdivision,  the  name  of  the 
subdivision's  contact  and  the  contact's 
phone  number  and  e-mail  address.  The 
legislation  also  requires  that  the  plan 
contain  a  description  of  how  coastal 
political  subdivisions  will  use  the 
amounts  provided  hv  the  program.  This 
section  should  contain  a  description  of 
each  political  subdivision's  plan  that 
follows  the  format  described  in  III.E.4. 

F.  Plan  Amendments 

Section  31(d)(4)  of  the  CIAP  ' 
legislation  states  that  any  amendment  to 
the  CIAP  Plan  shall  he  prepared 
according  to  the  requirements  and 
procedures  of  the  Plan  itself,  including 
public  involvement,  tiovernor's 
certification,  etc.  For  ease  of 
administration.  NOA.\  will  use  a  similar 
process  for  reviewing  plan  amendments 
as  we  do  for  reviewing  changes  to  state 
Coastal  Zone  Management  Programs 
There  is  an  abbreviated  process  for 
minor  changes  and  a  more  involved 
process  for  major  changes.  NOAA 
realizes  that  some  minor  changes  to 
CIAP  Plans  may  not  constitute 
"amendments  "  and  may  be  undertaken 
simply  by  notifying  NOAA  of  the 
proposed  change 

Tne  plan  amendment  process  may 
also  be  used  bv  states  to  obtain  NOAA 
approval  of  specific  state  or  lo(;al 
projects  after  the  overall  CIAP  Plan  has 
been  submitted   However.  NOAA  may 
not  disburse  the  funds  to  be  expended 
on  those  projects  until  the  specific 
projects  have  been  approved 

IV.  Authorized  Lses  of  Funds 

The  legislation  identifies  several 

categories  of  authorized  uses  of  funds 
(«?  .il(e)).  The  specific  authorized  uses  of 
funds  are: 


1.  Uses  set  forth  in  new  section 
32(c)(4)  of  the  Outer  Continental  Shelf 
Lands  Act  proposed  by  the  amendment 
to  H.R.  701  of  the  106th  Congress  as 
reported  by  the  Senate  Committee  on 
Energv  and  Natural  Resources.  Those 
use  are: 

(A)  Activities  which  support  and  are 
consistent  with  the  Coastal  Zone 
Management  Act,  including  National 
Estuarine  Research  Reserve  programs, 
the  National  Marine  and  Management 
Act.  or  the  National  Estuaries  program; 

(B)  Conservation,  restoration, 
enhancement  or  protection  of  coastal  or 
marine  habitats  including  wetlands, 
estuaries,  coastal  barrier  islands,  coastal 
fisherv  resources  and  coral  reefs, 
including  projects  to  remove  abandoned 
vessels  or  marine  debris  that  may 
adversely  affect  coastal  habitats; 

(C)  Protection,  restoration  and 
enhancement  of  coastal  water  quality 
consistent  with  the  provisions  of  the 
Coastal  Zone  Management  Act  (16 
U.S.C.  1451  et  seq.),  including  the 
reduction  or  monitoring  of  coastal 
polluted  runoff  or  other  coastal 
contaminants; 

(D)  Addressing  watershed  protection 
or  other  coastal  or  marine  conservation 
needs  which  cross  jurisdictional 
boundaries; 

(E)  Assessment,  research,  mapping 
and  monitoring  of  coastal  or  marine 
resources  and  habitats,  including,  where 
appropriate,  the  establishment  and 
monitoring  of  marine  protected  areas; 

(F)  Addressing  coastal  conservation 
needs  associated  with  seasonal  or 
otherwise  transient  fluctuations  in 
coastal  populations; 

(G)  Protection  and  restoration  of 
natural  coastline  protective  features, 
including  control  of  coastline  erosion; 

(H)  Identification,  prevention  and 
control  of  invasive  exotic  and  harmful 
non-indigenous  species; 

(I)  Assistance  to  local  communities  to 
assess,  plan  for  and  manage  the  impacts 
of  growth  and  development  on  coastal 
or  marine  habitats  and  natural 
resources,  including  coastal  community 
fishery  assistance  programs  that 
encourage  participation  in  sustainable 
fisheries;  and 

(J)  Projects  that  promote  research, 
education,  training  and  advisory 
services  in  fields  related  to  coastal  and 
Great  Lakes  living  marine  resource  use 
and  management; 

2.  Projects  and  activities  for  the 
conservation,  protection  or  restoration 
of  wetlands; 

3.  Mitigating  damage  to  fish,  wildlife 
or  natural  resources,  including  such 
activities  authorized  under  subtitle  B  of 
the  title  IV  of  the  Oil  Pollution  Act  of 
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1990  (oil  spill  remnval  and  contingency 
pldnninu); 

4.  Planning  a.ssistant.c  and 
administrative  costs  of  comphmi:  with 
the  provisions  of  this  section. 

5   Implementation  of  Federally 
approved  marine,  coastal,  or 
comprehensive  conservation 
management  plans;  and 

6.  Onshore  infrastructure  projects  and 
other  public  service  needs  intended  to 
mitigate  the  environmental  effects  of 
Outer  Continental  Shelf  activities  (up  to 
23  percent  of  allocation). 

Please  note  that  the  CIAP  legislation 
limits  funds  spent  on  categorv  si.x  above 
to  23  percent  of  the  total  funds  allocated 
to  each  state  (including  the  portion 
allocated  to  coastal  political 
subdivisions).  Thus,  each  plan  mav 
expend  up  to  23  percent  on  onshore 
infrastructure  projects  and  other  public 
service  needs,  but  there  is  no  restricticm 
on  whether  portions  of  the  state  or  local 
allocations,  or  both,  are  used  for  these 
purposes.  The  state  plan  must  cleariv 
identify  which  projects  fall  into  this 
category  and  the  Governor  must  ensure 
that  no  more  than  23  percent  of  the 
funds  are  spent  on  eligible  onshore 
infrastructure  projects  and  other  public 
servif:e  needs.  The  descriptions  of  these 
types  of  project  must  include 
information  on  how  the  projects  meet 
the  statutor\'  requirement  of  mitigating 
the  environmental  effects  of  (Juter 
Continental  Shelf  activities. 

Ff)r  CIAP  purposes.  NQAA  has 
developed  proposed  definitions  of 
infrastructure  and  non-infrastructure; 

Infrastructure — Construction  of  public 
services  and  facilities  (such  as 
buildings,  roads,  bridges,  sewer  and 
water  lines,  wastewater  treatment 
facilities,  detention/retention  ponds, 
seawalls,  breakwaters,  piers,  port 
facilities)  needed  to  support  commerce 
as  well  as  economic  development. 
Infrastructure  encompasses  land 
acquisition,  new  construction,  and 
upgrades  and  repairs  to  existing 
facilities. 

\'nn-infmstructurp — Projects  that 
involve  construction-type  activities  that 
are  not  considered  infrastructure 
include;  wetlands/coastal  habitat 
protection  and  restoration,  vegetative 
erosion  control,  and  beach  re- 
nourishment  (however,  sea  walls, 
breakwaters,  etc..  that  may  accompany 
beach  re-nourishment  projects  are 
considered  infrastructure).  Small  .scale 
construction  projects  for  public  access 
and  resource  protection  purposes 
(similar  to  CZMA  section  306A  projects) 
such  as  boardwalks,  dune  walkovers, 
hiking  trails,  recreational  boat  ramps, 
and  picnic  shelters,  as  well  as  land 
acquisition  associated  with  these 


projects,  are  not  considered 

infrastructure. 

A    Ini  urnng  Costs  before  CIAP  Plan 

Approval 

States  and  coastal  political 
subdivisions  may  request  "pre-award 
costs."  i.e..  costs  incurred  by  the  state 
and/or  counties  prior  to  plan  submittal 
and  approval.  Pre-award  costs  would 
allow  states  and  coastal  political 
subdivisions  to  use  CIAP  funds  to  pay 
for  eligible  costs  incurred  before  the 
C^I.\P  plans  are  approved  and  funds 
disbursed  Onlv  pre-award  costs 
incurred  after  March  1.  2001.  when 
\OAA  released  the  preliminary  draft 
CAAP  guidanc  e.  may  be  recovered  by 
CIAP  funds.  States  or  coastal  political 
subdivisions  may  begin  work  on  eligible 
proiects  prior  to  the  disbursement  of 
funds  at  their  own  risk.  i.e..  funding  is 
not  guaranteed  until  N'OAA  reviews  and 
approves  the  state  f^IAP  plan 

v.  Plan  Review  and  Approval 

NOAA  has  90  da\s  from  receipt  of  the 
plan  to  review  it  and  make  an  approval 
decisi(m.  NOAA's  review  will  be  based 
on  the  five  program  approval  criteria 
specified  in  the  f:iAP  legislation 
(^  31(d](2)(A)-(Fi).  This  includes  a 
review  of  the  (Jox  ernors  certification 
that  all  uses  of  loial  fund^  art>  consistent 
with  the  legislation.  If  \'(  )A.'\  does  not 
approve  the  plan.  NOAA  uill  work  with 
the  state  to  revise  it  until  it  i  an  be 
approved,  and  hold  the  funds  in  escrow 
until  the  plan  is  approved  as  called  for 
in  the  CIAP  li-gislatum  (i;  31(4)),  If  the 
state  is  not  making  good  faith  effort  to 
develop,  submit,  nr  iijxiate  the  plan. 
.NOAA  mav  alloc  ate  those  funds  to  the 
remaining  states  and  (  nast.il  [political 
subdivisions 

VI.  Compliance  With  Federal 
Authorities 

The  approval  of  CIAP  plans  and 
disbursement  of  funds  are  federal 
activities  subject  to  authorities  such  as 
the  National  Environmental  Policy  Act 
(NEPA).  Endanagered  Species  Act 
(ESA).  the  federal  consistency 
provisions  of  the  CZM.^.  the  Essential 
Fish  Habitat  provisions  of  the 
Sustainable  Fisheries  Ac:t.  Coastal 
Barrier  Resources  Act,  National  Historic 
Preservation  Act.  and  American^  wnfi 
Disabilities  Act   As  the  federal  funding 
agency,  NOAA  is  resfionsihle  for 
complying  with  these  and  other  relevant 
authorities  before  disbursing  funds. 

NOAA  is  working  to  determine  the 
best  process  for  coniph mg  with  these 
authorities.  NOAA  is  now  developing 
an  Environmental  Assessment  for  our 
approval  of  the  seven  state  CIAP  plans. 
and  reviewing  specific  project  proposals 


to  determine  what  aoaitionai  reviews 
will  be  necessary',  NOAA  may  ask  for 
the  states'  assistance  in  providing 
information  on  specific  projects  to 
facilitate  this  task  and  the  disbursing  of 
funds.  Such  information  could  include 
an  assessment  of  the  projects'  potential 
impacts  on  threatened  and  endangered 
species  and  their  habitats,  coastal 
resources,  and  the  coastal  environment, 

NOAA  uses  a  "Section  306A  Project 
Checklist"  for  construction  and  land 
acquisition  projects  funded  under 
section  306 A  and  CZMA,  The  checklist 
is  used  to  ensure  funded  projects 
comply  with  NEPA,  ESA.  and  other 
federal  programs.  We  have  distributed  a 
modified  checklist  that  states  and 
counties  have  the  option  of  using  as  a 
screening  tool  for  CIAP  projects  to 
ascertain  which  projects  require 
additional  NEPA,  ESA.  or  other 
compliance  review  beyond  the  initial 
Environmental  Assessment  on  the  state 
CIAP  plan.  The  checklist  was  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  and  has  been  forwarded  to  the 
states.  The  use  of  the  checklist  does  not 
affect  the  eligibility  of  any  project  under 
the  CIAP. 

A.  Federal  Consistency 

State  and  local  agencies  applying  for 
CIAP  funds  may  be  subject  to  federal 
consistency  under  15  CFR  part  930, 
subpart  F  (Federal  assistance  activities). 
Pursuant  to  section  31(d)(2)(C)  of  the 
Outer  Continental  Shelf  Lands  Act  (43 
use.  1331  et  seq),  as  amended  by  the 
Department's  of  Commerce,  justice,  and 
State,  the  [udician. .  and  Related 
Agencies  Appropriations  Act,  the 
Governor  of  each  participating  state 
must  certify  that  all  state  and  local 
expenditures  are  consistent  with  the 
overall  CIAP  plan.  Thus,  federal 
consistency  can  be  conducted  for  the 
plans  and  in  that  case  consistency 
would  not  be  required  for  each 
expenditure  proposal  A  consistency 
certification  would  need  to  be  prepared 
even  in  cases  where  the  state  agency 
responsible  for  preparing  the  CIAP  plan 
is  also  the  state  coastal  management 
agency  designated  under  the  CZMA  and 
the  CZMA  federal  consistency 
regulations  (15  CFR  §  930,1  l('o)).  This 
will  ensure  compliance  with  the  public 
participation  requirements  under  the 
CZMA.  Described  below  are  the  general 
federal  consistency  requirements  for 
federal  assistance  activities. 

Review  Procedures 

Federal  consistency  review  for  federal 
assistance  activities  is  normally 
conducted  through  procedures 
established  by  states  pursuant  to 
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Executive  Order  12372— 
intergovernmental  review  of  federal 
programs  The  agency  preparing  the 
CIAP  plan  should  submit  the  plan  for 
consistency  review  through  the 
intergovernmental  review  process  or 
directly  to  the  state  coastal  management 
agency  responsible  for  implementing 
the  coastal  management  program  (CMP). 
In  addition  to  the  plan,  the  state  agency 
should  provide  a  brief  evaluation  of  the 
relationship  of  the  proposed  activities  in 
the  plan  and  any  reasonably  foreseeable 
effects  on  the  state's  coastal  uses  or 
resources  to  the  CMP's  enforceable 
policies.  15  CFR  §930. 94(c) 

Please  contact  the  federal  consistency 
coordinator  in  your  state  coastal 
management  agency  or  the  CLAP 
contacts  at  NOAA  for  further 
information  on  federal  consistency 

Vn.  Disbursing  the  Coastal  Impact 
Assistance  Program  Funds 

NOA.\  will  award  individual  grants 
directly  to  the  state  and  all  coastal 
political  subdivisions  within  the  state 
The  NOAA  Grants  Management 
Division  has  developed  a  streamlined 
grant  application  process  for  CIAP 
awards.  Subsequent  to  NOAA  approval 
of  the  state  CIAP  plans,  the  state  and 
local  CIAP  points  of  contact  will  be 
receiving  a  "Coastal  Impact  Assistance 
JProgram  Award  Notification"  letter 
containing  information  on  how  to  access 
CIAP  funds  and  information  on 
Administrative.'Programmatic 
requirements.  The  state  and  local 
recipients  of  CIAP  awards  will  fill  out 
several  standard  forms,  sign  the 
notification  letter,  and  return  the 
package  to  NOAA 

States  and  coastal  political 
subdivisions  will  be  able  to  draw  down 
funds  on  a  "pay  as  ycju  go"  basis  This 
means  that  funds  may  be  drawn  down 
a  reasonable  amount  of  time  in  advance 
of  when  thev  are  needed  in  order  to 
comply  with  15  CFR  Part  24.21 

The  CIAP  legislation  does  not  have  a 
time  limit  for  use  of  the  appropriated 
funds.  However,  a  NOAA  grant  to  a  state 
or  coastal  political  subdivision  will 
need  an  end  date.  NOAA  will  issue 
grants  with  a  3-year  award  period  .^  no- 
cost  extension  of  the  award  period 
could  be  requested  if  necessary 

A  Trust  Funds  I 

The  CIAP  legislation  allows  states  and 
coastal  political  subdivisions  to  deposit 
funds  in  trust  funds  dedicated  to  uses 
consistent  with  the  legislation  (§  31(e)). 
Trust  funds  should  be  established  in 
accordance  to  relevant  state  or  local 
laws  and  procedures  However,  the 
Department  of  Commerce  has 
determined  that  anv  interest  generated 


from  the  trust  fund  must  be  returned  to 
the  federal  government.  The  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  (15  CFR  part 
24)  provide  that  advance  payments 
made  to  a  recipient  are  to  be  placed  in 
an  interest-bearing  account  until 
actually  disbursed  and  that  the  interest 
earned  is  to  be  returned  to  the  Federal 
government.  The  issue,  then,  is  whether 
placing  the  money  in  the  trust  funds 
constitutes  a    disbursement."  The 
Department  of  Commerce  has 
determined  that  placing  the  CIAP  grant 
monev  in  the  trust  fund  would  not  be 
considered  a  disbursement  and 
therefore  the  interest  would  need  to  be 
returned  to  the  federal  government. 

VIII.  Compliance  With  Authorized  Uses 
of  Funds 

The  CIAP  legislation  states  that  if 
NOAA  finds  tliat  a  state  or  coastal 
political  subdivision  has  expended 
funds  inconsistent  with  the  specified 
uses.  NOAA  will  not  disburse  any 
further  amounts  under  the  CIAP  until 
the  funds  in  question  have  been  repaid 
or  obligated  for  authorized  uses  (§  31(f)). 
NOAA  would  cease  disbursing  funds 
directed  only  toward  the  specific 
jurisdiction,  not  all  funds  covered  under 
a  single  grant,  under  this  scenario. 

To  ensure  all  funds  are  spent  on 
authorized  uses,  the  states  and  coastal 
political  subdivisions  will  submit 
annual  progress  reports  to  NOAA  until 
all  funds  have  been  f'xpended   NOAA 
will  accept  separate  reports  from  the 
state  and  each  coastal  political 
subdivision,  so  the  state  will  not  need 
to  receive  and  collate  local  reports  (the 
state  m^y  choose  to  receive  local 
reports).  The  report  must  include  all 
uses  of  .state  and  local  funds.  At  a 
minimum,  the  report  should  include; 

(1 1  The  status  of  ear  h  project, 
including  accomplishments  to  date, 
estimated  time  for  completion,  and 
explanation  for  anv  anticipated  delavs; 

(2)  anv  approved  amendments  and/or 
extensions  to  the  CIAP  plan;  and 

(3)  for  completed  projects,  submittal 
of  relevant  work  products  (e.g.,  reports, 
data  sets,  links  to  online  photographs, 
etc.) 

If  some  f)r  all  the  funds  have  been 
deposited  in  a  trust  fund,  the  tnist  fund 
must  report  annually  on  the  uses  of 
those  funds. 

U.iti't!   ()(  lobpr  3.  2001. 
lamison  S.  Hawkins, 
Deputy  Assistant  AdministnUnr.  Ocean 
Sen'ices  and  Coastal  Zone  Manai>rmi'nl. 
National  Oceanic  and  AIniospherir 
Administration.  Department  of  Cammerrr 
|FR  Dot;.  01-25198  Filed  10-5-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  Office  of  Management 
and  Budget  has  approved  this 
information  collection  requirement  for 
use  through  October  31 .  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  Nobember  8. 
2001. 

Title.  Form  Number,  and  OMB 
Number:  Request  for  Reference;  DD 
Form  370:  OMB  Number  0704-0167. 
Type  o/flequest.- Extension. 
Number  of  Respondents:  43,000. 
Responses  Per  Respondent:  1. 
Annual  Responses:  43.000. 
Average  Burden  Per  Response:  10 
minutes. 

Annual  Burden  Hours:  7.167. 
Needs  and  Uses:  Sections  504,  505, 
508,  and  12102  Title  10  U.S.C,  establish 
minimum  standards  for  enlistment  into 
the  Armed  Forces.  This  information 
collection  is  for  reference  information 
on  individuals  applying  for  enlistment 
in  the  Armed  Forces  of  the  United 
States  who  require  a  waiver.  The  form 
associated  with  this  information 
collection.  DD  Form  370.  Request  for 
Reference,  is  used  by  recruiters  to  obtain 
reference  information  on  applicants 
who  have  admitted  committing  a  civil 
or  moral  offense.  The  respondents  may 
provide  character  information  which 
would  allow  the  applicant  to  be 
considered  for  a  waiver  in  order  to 
continue  the  application  process. 
Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Voluntary. 
OS4B  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
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1215  Jefferson  Davis  Highway.  Suite 
1204.  Arlington,  VA  22202-4302 

i).ilt'(i    ()(  tober  2,  201)1. 
Patricia  L.  Topping.s. 

Mti'mnti'  OSni'rdf-ral  Rtiji^tir  Liaison 
Offirpr.  Df'pnrtmcnt  ot  Defcnst^ 
JFR  D(.(  .  01-25122  Filed  i()--,-(ji ;  h  45  .m\ 
BILLING  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork.  Reduction  Act  (44  U.S.C 
Chapter  35).  The  Office  of  Management 
and  Budget  has  approved  this 
information  collection  requirements  for 
use  through  December  31.  2001. 
DATES:  Consideration  wull  be  given  to  all 
comments  received  by  November  8. 
2001. 

Title,  Form  Number,  and  OMB 
Number:  Request  for  Verification  of 
Birth;  DD  Form  372;  OMB  Number 
0704-0006. 

Tvpe  of  Request:  Extension. 
Number  of  Respondents:  100.000 
Responses  Per  Respondent:  1. 
Annual  Responses:  100,000. 
Average  Burden  Per  Response:  5 
minutes. 
Annual  Burden  Hours:  8,300. 
Needs  and  Uses:  Title  10,  USC  505, 
3253,  5013,  and  8253.  require  applicants 
meet  minimum  and  maximum  age  and 
citizenship  requirements  for  enlistment 
into  the  Armed  Forces.  If  an  applicant 
is  unable  to  provide  a  birth  certificate, 
the  recruiter  will  forward  a  DD  Form 
372.  Request  for  Verification  of  Birth,  to 
a  state  or  local  agency  requesting 
verification  of  the  applicant's  birth  date. 
This  verification  of  birth  ensures  that 
the  applicant  does  not  fall  outside  the 
age  limitations,  and  that  the  applicant's 
place  of  birth  supports  the  citizenship 
status  claimed  by  the  applicant. 

Affected  Public:  State,  Local  or  Tribal 
Government. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 


forDoD.  Room  10236.  New  Exc(  utixc 
Office  Building.  Washington,  DC  2050  i 

DOD  Chnrancc  (IffiriT  Mr  Rohfrl 
Cashing 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr,  Cashing,  WHS/DIOR. 
121.5  lefferson  Davis  Highway.  Suite 
1204,  Arlington.  VA  22202-4302, 

D.itiMl,  ()(  !ober  2,  2001. 
Patricia  L,  Toppings. 
Altrmatf  ()SD  Fcdrral  Register  Liaison 
OtfirtT.  Dt'partment  of  Defense. 
I  PR  Do(  .  01-2512,3  Filed  10-5-01:  8:45  ami 

BILLING  CODE  5001 -06-« 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Training  for  Future 
Conflict  will  meet  in  closed  session  on 
November  5-6.  2001,  at  SAIC,  Inc  ,  4001 
N,  Fairfax  Drive.  Arlington.  VA  This 
Task  Force  will  focus  on  identif\ing  and 
characterizing  what  education  and 
training  are  demanded  bv  loin!  Vision 
2010/2020.  and  will  address  the 
development  and  demonstration  time 
phasing  over  the  next  two  decades  for 
the  combined  triad  of  technology 
modernization,  operational  concepts. 
and  training. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarv  of 
Defense  and  the  Under  Secretarv  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  also  identify  those 
approaches  and  techniques  that 
potential  enemies  might  take  that  could 
prepare  them  to  revolutionize  their 
warfare  capabilities,  thereby  achieving  a 
training  surprise  against  the  US  or  its 
allies.  This  review  will  include,  not  be 
limited  to.  unique  training/ education 
developments  which  might  be  spawned 
by  allies  or  an  adversary,  training 
techniques  and  methodologies  which 
might  be  transferred  from  the  US.  or 
through  third  parties,  and  finally,  the 
possibilities  emerging  as  a  result  of  the 
globalization  of  military  and 
information  technologies,  related 
commercial  services  and  their 
application  by  other  nations 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 


Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  that,  accordingly,  this 
meeting  will  be  closed  to  the  public. 

Dated:  October  2.  2001. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Dor   01-25121  Filrd  10-5-01;  8:45  amj 

BILLING  CODE    ^OCi-    0«   W 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army   DOD 

Privacy  Act  ot  1974:  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD 

action:  Notice  to  add  a  system  of 

i<*(  iirds. 

SUMMARY:  The  Department  of  the  Army 

1^  idduig  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974.  (5 
use.  552a).  as  amended. 

DATES:  7  tiiv  {proposed  action  is  effective 
without  further  notice  on  November  8. 
2001  unless  comments  are  received 

\vhi(  h  result  in  a  contrary 

determination. 

ADDRESSES:  Kfrnrds  Management 
Division   I    ,S   ,'\rmy  Records 
Management  and  Declassification 
Agent  v,  Attn  TAPC-PDD-RP,  Stop 
S603,  Ft   Belvoir   VA  2206Q-56G3, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

lanice  Thornton  at  (703J  806—4390  or 
DSN  656-4390  or  Ms  Christie  King  at 
'703) 806-3711  or  DSN  656-3711, 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Arnu  '-vstems  of 
records  notices  subiei  t  ti   the  Privacy 
Act  of  1974,  f5  r  .S  (,   552a),  as 
amended,  have  been  j)ublished  in  the 
Federal  Register  and  are  available  from 
the  address  above 

The  proposed  system  report,  as 
required  by  5  U.S'C.  552a(r)  of  the 
Privacy  .^ct  of  1974.  as  amended,  was 
submitted  on  September  25.  2001.  to  the 
House  Comniitte«»  on  G<jyernment 
Reform,  the  Senate  Committee  on 
Governmental  .'\ffairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  .No,  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
February  8   1996  (Februar\'  20,  1996.  61 
FR  6427), 
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Dated    October  2,  2001  I 

L.M.  Bynum. 

Mtrrnati:'  OSD  Ffdt-rul  Register  Liaison 
(HfutT.  Dr  part  men  t  of  Defense. 

A0715rrr  USAEUR  I 

SYSTEM  NAME: 

DOD  Tochnical  Exports/Troop  Care/ 
Analvtical  Support  Contractor 
Employees 

SYSTEM  LOCATION: 

Headquarters.  US  Armv  Europe  and 
Seventh  Armv,  Unit  29150.  Attn 
Department  of  Defense  Contractor 
Personnel  Office.  APO  AE  0qi0f3-t(15U. 

CATEGORIES  OF  INOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
Troop  Care  Status  Accreditation  or 
Technical  E.xpert  Status  Accreditation 
pursuant  to  an  Exchange  of  Notes, 
Numbers  146  and  147.  dated  March  27. 
1998.  and  Exchanges  of  .Notes.  Numbers 
866  and  883.  dated  June  29.  2001.  m 
accordance  with  Articles  72  and  73  of 
the  German  Suppiementan,-  Agreement 
to  the  NATO  Status  of  Forces 
Agreement. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

Individuals'  name;  Social  Securitv 
Number;  passport  number,  citizenship, 
local  address;  applications  for  status 
accreditation  with  substantiating 
documents,  evaluations. 
correspondence  and  responses  thereto; 
applications  for  status  accreditation; 
questions  pertaining  to  entitlement  to 
status  accreditation,  allowances. 
privileges  or  other  benefits  granted  as  a 
result  of  accreditation;  revocation  of 
accreditation. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  use  3013,  Secretary  of  the  Armv; 
NATO  SOFA  Supplementary- 
Agreement,  .\rticle  72  and  73  between 
the  United  States  of  America  and  the 
Federal  Republic  of  Geruianv;  and  EC) 
9397 (SSN) 

f>URPOSE(S):  ' 

To  ensure  compliance  with  the 
established  bilateral  implementation  of 
Articles  72  and  73  of  the  Supplementary 
Agreement  to  the  NATO  Status  of 
Forces  Agreement  These  two  .Articles 
govern  the  use  in  Gf:!rmany  of  DoD 
contractor  employees  as  Technical 
Experts.  Troop  Care,  and  Analytical 
Support  providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  additum  to  those  disclosures 
generallv  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 


or  information  contained  therein  may 
specifically  be  disclv;sed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  svstem  may  be 
disclosed  to  officials  of  the  Federal 
Republic  of  Germany  (the  host  nation) 
and  its  various  States  (Laender) 
responsible  for  the  enforcement  of  tax. 
labor  and  other  host  nation  law. 

Information  from  this  system  may  be 
disclosed  to  officials  of  the  Federal 
Republic  of  Germany  and  its  various 
States  (Laender)  responsible  for  the 
implementation  of  the  Exchange  of 
Notes. 

The  DoD  'Blanket  Routine  Uses  ' 
published  at  the  beginning  of  the 
Army's  compilatum  of  systems  of 
records  notices  also  applv  to  this 
system. 

Policies  and  practices  for  storing. 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 

RETRIEVABILrrY: 

Bv  individuals  surname  or  Social 
Security  Number. 

SAFEGUARDS: 

Re( ords  are  maintained  in  locked  file 
cabinets  and/ or  in  locked  offices  in 
buildings  employing  security  guards  or 
on  militarv  installations  protected  by 
militarv  police  patr(/ls. 

RETENTION  AND  DISPOSAL: 

Deposition  pending  (until  NAR.^  has 
approved  a  disposition  and  retention 
schedule,  treat  records  as  permanent) 

SYSTEMS  MANAGER  AND  ADDRESS: 

Headquarters.  US  Armv  Europe  and 
Seventh  Armv,  ATTN:  Unit  29150, 
Director.  Department  of  Defense 
Contractor  Personnel  Office.  APO  AE 
09100-91.50 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  the  record  system  should 
address  written  inquiries  to  the  Director. 
Department  of  Defense  Contractor 
Personnel  Office.  Headquarters.  US 
Armv  Europe  and  Seventh  Army.  Unit 
29150.  APO  AE  09100-9150. 

Individual  should  provide  his/her  full 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
that  would  assist  in  identifying  records 
()ertaining  to  him/her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  set-king  access  to  records 
about  themselves  contained  in  this 


record  svstem  should  address  written 
inquiries  to  the  Director.  Department  of 
Defense  Contractor  Personnel  Office, 
Headquarters,  U.S.  Armv  Europe  and 
Seventh  Army,  Unit  29150.  APO  AE 
09100-9150. 

Individual  should  provide  his/her  hill 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
that  would  assist  in  identif\'ing  records 
pertaining  to  him/her. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records, 
and  other  public  and  private  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Dot,  01-25117  Filed  10-5-01;  H:45  am] 
BILUNG  CODE  5001 -08-P 


DEPARTMEhfT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

The  alteration  adds  six  routine  uses  to 
the  existing  system  of  records  that  will 
permit  the  release  of  records  to  the 
White  House  Military  Office:  the 
Sergeants-at-Arms  of  the  House  and 
Senate;  the  Department  of  State;  the 
Department  of  Transportation;  the 
presidential  libraries  and  foundations; 
and  to  state  and  local  law  enforcement 
for  the  purposes  of  facilitating  the 
planning  and  execution  of  funerals. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
November  8,  2001  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agencv,  Attn:  TAPC-PDD-RP,  Stop 
'5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
lanice  Thornton  at  (703)  806-4390  or 
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DSN  656--1390  or  Ms.  Christie  King  at 
(703)806-3711  or  DSN  656-3711 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S. C.  552a).  as 
amended,  have  been  pubhshed  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S'C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  September  25,  2001.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  1 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
February  8,  1996  (February  20,  1996,  61 
FR  6427'), 

Dated:  October  2,  2001 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A06O0-2S  MOW 

SYSTEM  NAME: 

State,  Official,  and  Special  Military 
Funeral  Plans  (February  22,  1993,  58  FR 
10002). 

CHANGES: 


AUTHORfTY  FOfl  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  10 
use.  3013,  Secretary  of  the  Army;  38 
use.  2301,  Flags;  DoD  Directive" 
1300.15,  Mihtary  Funeral  Support; 
Army  Regulation  600-25,  Salutes, 
Honors,  and  Visits  of  Courtesy,  and  E  O 
9397  (SSN).' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

To  the  White  House  Military  Office  to 
facilitate  planning  and  coordination 
with  participating  and  support 
personnel  prior  to  execution  of  State 
and  Official  and  possibly  Special 
Military  funerals. 

To  the  Sergeants-at-arms  of  the  House 
and  Senate  to  facilitate  planning  and 
coordination  with  participating  and 
support  personnel  prior  to  execution  of 


state  and  official  and  possiblv  spec  i.il 
military  funerals. 

To  the  Departments  of  State  to 
facilitate  planning  and  coordination 
with  participating  and  support 
personnel  prior  to  execution  of  ^t(^te  and 
official  and  possiblv  special  m]litar\ 
funerals 

To  the  Department  of  Transportation 
to  facilitate  planning  and  coordinatinn 
with  participating  and  support 
personnel  prior  to  execution  of  a  state. 
official  and  possiblv  spec  iai  militarv 
funeral. 

To  the  presidential  libraries  and 
foundations  to  facilitate  planning  and 
coordination  with  participating  and 
support  personnel  prior  to  execution  if 
state  funerals. 

To  state  and  local  law  enfort  pmcnt  to 
facilitate  planning  and  coordination 
with  participating  and  support 
personnel  prior  to  execution  of  state, 
official  and  possibly  special  mUitan- 
funerals. 

The  DoD  Blanket  Routine  Uses  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system 
*         •         •         •         • 

STORAGE: 

Delete  entry  and  replace  with 
Records  are  stored  in  file  cabinets, 
magnetic  tapes/disc  and  elet^tronic 
storage  media  ' 


SAFEGUARDS: 

Delete  entry  and  replace  with  ' 
Records  are  maintained  in  safes  and  are 
accessible  only  to  authorized  personnel 
who  have  an  official  need  therefor  in  the 
performance  of  their  duties  Access  to 
computerized  information  is  controlled 
by  a  system  of  a.ssigned  passwords. 
computerized  records  are  accessible 
only  by  authorized  personnel   ' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Ceremonies  of  historical  importance 
such  as  presidents,  ex-presidents,  vice 
presidents,  heads  of  state,  heads  of 
government  records  are  permanent  All 
other  ceremonial  funerals,  maintain 
records  for  five  years  then  destroy 
Offices  not  having  Army-wide 
responsibility  maintain  records  for  2 
years  or  when  no  longer  needed  for 
current  operations,  whichever  is  later 
«         *         •         •         « 

A0600-25  MOW 

SYSTEM  NAME: 

State,  Official,  and  Special  Militar} 
Funeral  Plans. 


SYSTEM  LOCATION 

Offu  ('  of  Ceremonies  and  Special 
Events,  U.S.  Army  Military  District  of 
Washington,  103  Third  Avenue.  Fort 
Lesley  }.  McNair,  DC  20319-5058 
Segments  of  the  system  may  exist  at 
DoD  commands  and  installations 
supporting  State,  Official  and  Special 
Military  Funerals. 

CATEGORIES  OF  INDIVIDUALS  COVtttED  B*   THE 
SYSTEM 

(  to\  ernnitnt  officials  or  service- 
connected  persons  and  dependent 
family  members  who  are  authorized  a 
State.  Official  or  Special  Military 

funeral 

CATEGORIES  OF  RECORDS  IN  THE  SvSTEM: 

I  'tt'Ts   iiiemorandd,  maps,  diagrams, 
■  '  nrrii  nial  plans,  and  similar  relevant 
i  H  iimrnts  for  military  honors  and/or 
funerdl  .support  for  only  those 
authorized  individuals  who  have 
requested  special  arrangements  for  their 
funeral  ceremony 

AUTHORTTr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Seer.  t,ir,     f  the  Army; 
38  U.S.C.  2301.  Flags;  UoU  Directive 
1300.15,  Military  Funeral  Support; 
.•\rm\  Regulation  600-25,  Salutes, 
Honors,  and  Visits  of  Courtesy,  and  E.O 
9397  (SSN). 

PURPOSE(S): 

To  maintain  funeral  plans  or  requests 
by  spet  ifi<  ally  authorized  individuals 
who  ha\'f  requested  special 
arrftngements  Tor  their  funeral 
(  eremony;  to  facilitate  coordination  of 
military  support  for  State,  Official,  or 
.Spe<  Id!  ,Militar\  funerals 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
.'i52a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
spec  ificdlK  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

To  the  White  House  Military  Office  to 
facilitate  planning  and  coordination 
with  partic  ipatiii^  and  support 
personnel  prior  to  execution  of  State 
and  Official  and  possibly  Special 
Military  funerals. 

To  the  Sergeants-at-arms  of  the  House 
and  Senate  to  facilitate  planning  and 
coordination  with  partTcipating  and 
support  per'.onnel  prior  to  execution  of 
State  or  ( )ff!c  lal  and  possibly  Special 
Military  funrrais 

To  the  U([  an  nients  of  .State  to 
facilitate  [  l.innuii;  and  coordination 
u  ith  partu  ijiatiiii^  and  support 
personnel  prior  to  execution  of  State  or 
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Official,  and  possibly  Special  Military 
funerals    * 

To  the  Department  of  Transportation 
to  facilitate  planning  and  coordination 
with  participating  and  support 
personnel  prior  to  execution  of  a  Stale 
or  Official,  and  possiblv  Special 
Military  funeral. 

To  the  presidential  libraries  and 
foundations  to  facilitate  planning  and 
coordination  with  participating  and 
support  personnel  prior  to  execution  of 
State  funerals 

To  state  and  local  law  enforcement  to 
facilitate  planning  and  coordination 
with  participating  and  support 
personnel  prior  to  execution  of  State  or 
Official,  and  possiblv  Special  Military 
funerals 

The  DoD  'Blanket  Routine  Lses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system 

Policies  and  practices  for  storing. 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  cabinets, 

magnetic  tapes/disc  and  electronic 

storage  media. 

I 
retrievabjuty: 

By  individual's  name  and  plan 

number.  i 

safeguards: 

Records  are  maintained  m  safes  and 

are  accessible  only  to  authorized 

personnel  who  have  an  official  need 

therefor  in  the  performance  of  their 

duties.  Access  to  computerized 

information  is  controlled  by  a  system  of 

assigned  passwords;  computerized 

records  are  accessible  only  by 

authorized  personnel. 

I 
retention  and  disposal: 

Ceremonies  of  historical  importance, 

such  as  presidents,  ex-presidents,  vice 

presidents,  heads  of  state,  heads  of 

government  records  are  permanent  All 

other  ceremonial  funerals,  maintain 

records  for  five  years  then  destroy 

Offices  not  having  Army-wide 

responsibility  maintain  records  for  2 

years  or  when  no  longer  needed  for 

ciirrent  operations,  whichever  is  later. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Commander,  U.S  Army  Militar> 
District  of  Washington,  103  Third 
Avenue,  Fort  Lesley  f.  McNair,  DC 
20319^5058 

NOTIFJCATION  PROCEDORE: 

Individuals  seeking  to  determine  if 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Armv 


Military  District  of  Washington,  103 
Third  Avenue.  Fort  Lesley  J.  McNair,  DC 

2U:?U>-505H 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  svstem  should  address  written 
inquiries  to  the  C.ommander,  U.S.  Army 
Military  District  of  Washington,  103 
Third  Avenue,  Fort  Lesley  J.  McNair,  DC 
20319-5058, 

CONTESTING  RECORD  PROCEDURES: 

The  Armv's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

hiformation  nbtained  from  the 
individual  or  designated  representative. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Dor  01-2S1 18  Filed  10-5-«l,  8:43  am) 

BILUNG  CODE  5001-08-e 


DEPARTMENT  OF  DEFENSE 

Defense  Information  Systems  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Information  Systems 

Agency,  DoD. 

ACTION:  Notice  to  add  a  system  of 

records. 


SUMMARY:  The  Defense  Information 
Systems  Agency  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
of  record  svstems  subject  to  the  Privacy 
Act  of  1974  (5  use,  552a).  as  amended. 
DATES:  This  action  will  be  effective  on 
November  8.  2001  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Defense  Information  Systems  Agency, 
CIO/D03A.  3701  N.  Fairfax  Drive, 
Arlington.  VA  22203-1713 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommie  Gregg  at  (703)  696-1891. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Information  Systems  Agency's 
record  svstem  notices  for  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  use.  552a).  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above 

The  proposed  svstem  report,  as 
required  by  5  U.S^C.  552a(r)  of  the 
Privacy  Act,  was  submitted  on 


September  26,  2001,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996,  (61  FR  6427,  February 
20.  1996). 

Dated:  October  2.  20111, 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  nf  Defense. 

K270-01. 
SYSTEM  NAME: 

DoD  Digital  Certificate  Records. 

SYSTEM  LOCATION: 

Defense  Enterprise  Computing  Center- 
Chambersburg,  Letterkenny  Army 
Depot,  Building  3,  Chambersburg,  PA 
17201^186;  and 

Defense  Enterprise  Computing 
Center-C-DE,  6760  East  Irvington  Place, 
Denver,  CO  80279-8000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DoD  military  and  civilian  personnel, 
selected  reservists;  eligible  DoD 
contractor  personnel  who  have  been 
assigned  a  digital  certificate  or  have  had 
their  existing  certificates  renewed, 
replaced,  revoked,  or  denied. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information 
needed  to  establish  accountability  and 
audit  control  of  digital  certificates  that 
have  been  assigned  to  DoD  personnel 
who  transmit  electronic  data  that 
requires  protection  by  enabling  the  use 
of  public  key  cryptography. 

Records  include  operator's/user's 
name,  organization,  work  telephone 
number,  Social  Security  Number,  date 
of  birth,  Electronic  Identification 
Nimiber,  work  e-mail  address,  usemame 
and  password.  Records  on  the  creation, 
renewal,  replacement,  or  revocation  of 
digital  certificates  under  the  DoD  Public 
Key  Infrastructure,  including  evidence 
provided  by  applicants  for  proof  of 
identity  and  authority,  sources  used  to 
verify  an  applicant's  identity  and 
authority,  and  the  certificates  issued, 
denied,  and  revoked,  including  reasons 
for  denial,  and  revocation, 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  The  Electronic  Signatures 
in  Global  and  National  Commerce  Act, 
Pub.  L.  106-229;  Presidential  Directive 
on  Electronic  Commerce,  July  1,  1997; 
0ASD(C3D  Policy  Memorandum  dated 
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August  12,  2000,  subject:  Department  of 
Defense  (DoD)  Public  Key  Infrastructure 
(PKI)  and,  0ASD(C3I)  Memorandum 
dated  Jan  2001,  subject:  Common 
Access  Card  (CAC),  and  Government 
Paperwork  Elimination  Act;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

This  system  of  records  is  being 
maintained  in  order  to  issue  digital 
certificates  to  DoD  personnel  who 
transmit  electronic  data  that  requires 
protection  by  enabling  the  use  of  public 
key  cryptography. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DISA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  files  and 
electronic  media. 

RETHIEVABIUTY: 

Name,  Social  Security  Number,  date 
of  birth,  and  the  electronic 
identification  number. 

SAFEGUARDS: 

Facilities  where  the  systems  are 
maintained  are  locked  when  not 
occupied.  Paper  records  are  kept  in 
filing  cabinets  and  other  storage  places 
that  are  locked  when  office  is  not 
occupied.  Computerized  records 
maintained  in  a  controlled  area  are 
accessible  only  to  authorized  personnel. 
Physical  and  electronic  access  is 
restricted  to  individuals  having  a  need 
for  the  record  in  the  performance  of 
their  official  duties. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA  has 
approved  the  retention  and  disposition 
schedule  for  these  records,  treat  records 
as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

DoD  Public  Key  Infrastructure  and 
Directory  Service  Project  Officer,  5111 
Leesburg  Pike,  Suite  900,  Falls  Church, 
VA  22041-3205. 


NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  DoD 
Public  Key  Infrastructure  and  Directory 
Service  Project  Officer,  5111  Leesburg 
Pike,  Suite  900,  Falls  Church.  VA 
22041-3205. 

Requests  should  contain  the 
individual's  full  name,  Social  Security 
Number,  and  date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  DoD  Public  Key 
Infrastructure  and  Directory  Service 
Project  Officer,  5111  Leesburg  Pike, 
Suite  900,  Falls  Church,  VA  22041- 
3205. 

Requests  should  contain  the 
individual's  full  name.  Social  Security 
Number,  and  date  of  birth 

CONTESTING  RECORD  PROCEDURES: 

DISA's  rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DISA  Instruction  210-225- 
2;  32  CFR  part  316;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  information  is  obtained  from  the 
subject  individual,  the  Defense 
Manpower  Data  Center,  and  other 
official  persormel  documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc  01-25120  Filed  10-5-01    8  45  ami 

BILUNG  CODE  SOO^-OS-P  1 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Prfvacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agpnc\\  DoU 
ACTION:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory'  of  record  systems 
subject  to  the  Privacy  Act  of  1974  l,S 
U.S.C.  552a),  as  amended 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  8, 
2001  unless  comments  are  received  that 
would  result  in  a  contrary 
determination 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 


Defense  Logistics  Agency,  Attn:  DSS-C. 
8725  lohn  I   Kingman  Road,  Suite  2533, 

Fort  Belvior,  \'A  22060-6221 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
.Susan  .Sdlui  at  (70.3)  7b7-h\Hi. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Lot;istir  <  .-^^f iua  notices  for 
systems  "i  tm-    rd-  subject  to  the  Privacy 
Act  of  19  74    5  1    s  (     552a).  as  amended, 
have  been  putui^ht-a  ,n  the  Federal 
Register  aiui  dre  a\dilable  from  the 
address  above 

The  proposed  system  report,  as 
required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  September  26,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  .\ffairs,  and  the  Office  of 
Management  and  Budget   OMH 
pursuant  to  paragrafih  4(     f  ,\pj"'ndix  I 
to  OMB  (Jirrular  N(;  .A -1  m    '•  (-iipral 
.Agency  Responsibilities  f- r  M.uiitaining 
Records  .About  Individuals,'  dated 
February  8,  1996  iFebruary  20,  1996.  61 
FR6427). 

Dated  October  2,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S360.20  DLA  Kl 

SYSTEM  NAME: 

.Automated  Payroll  ( .>'<*  ani! 
Personnel  System  (AP(  ,.\i\^    !'>'r^'  riiifl 
Subsystem  fFebniarv  2  2    i"l'-»<   Sh  FK 
10890) 

CHANGES: 
SYSTEM  IDENTinEB: 

Delete  entrv  and  ri'place  with    * 
'S360  20' 

SYSTEM  NAME: 

Delete  entry'  and  replace  with 
'Civilian  Personnel  Data  System." 


CATEGORIES  OF  INOtVIDUALS  COVEHEC  BV   TM£ 
SYSTEM: 

Delete  entry  and  replace  with 
Defense  Logistics  Agency  (DLA) 
civilian  employees  and  employees  of 
other  Federal  agencies  who  receive 
personnel  support  from  DLA  ' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

.Add  to  entry  or  the  current  Federal 
hiring  agency.' 


PURPOSE(S): 

Delete  entry  and  replace  with  The 
information  is  used  to  effect  personnel 
actions,  to  fulfill  Federal  personnel 
reporting  requirements,  and  to  provide 
current  and  hi'^tnrical  statistics  to  DLA 
official^-  f   r  I  f!' M  tive  personnel 
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management  and  personnel 
administration.  Salan-  and  pay 
information  may  be  used  by 
management  to  track  and  allocate 
personnel  costs.  Demographic  statistical 
data,  without  personal  identifiers,  may 
be  used  by  EEO  offices  to  evaluate 
workforce  composition  or  by 
organizational  development  offices  to 
evaluate  organizational  effectiveness, 
emplovee  attitudes,  and  similar 
personnel  research  studies  ' 
♦         *         •         *         * 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Add  three 
routine  uses  as  follows:  To  Federal 
agencies  receiving  personnel  support 
through  the  Defense  Logistics  Agencv  to 
administer  personnel  issues  and  to 
manage  personnel  cost  and  planning 
functions. 

To  the  Department  of  Labor  to 
evaluate,  process,  and  adjudicate 
workers'  compensation  cases  and 
claims; 

To  the  Equal  Employment 
Opportunity'  Commission  to  evaluate, 
process,  and  adjudicate  EEO 
complaints.' 
»         •         •         *         •  I 

5AFCGUAR0S: 

Delete  entry  and  replace  with 
"Records  axe  maintained  in  a  secure, 
limited  access,  or  monitored  areas. 
Physical  entrv'  by  unauthorized  persons 
is  restricted  by  the  use  of  locks,  guards, 
passwords,  and  administrative 
procedures.  Archived  data  is  stored  on 
magnetic  tapes  and  discs  which  are  kept 
in  a  locked  or  controlled  access  area. 
Access  to  personal  information  is 
limited  to  those  individuals  who  requirt> 
the  records  to  perform  their  official 
assigned  duties  Data  handlers  are 
periodically  briefed  on  Pnvacv  AcX 
requirements  and  the  consequences  of 
inappropriate  use  of  the  data.  Official 
requests  for  access  to  the  data  that  are 
made  by  employees  of  other  DLA 
activities  and  routine  users  are  carefullv 
screened  to  ensure  that  only  those  data 
elements  and  individual  records 
actuallv  required  to  perform  official 
government  duties  are  relayed,  ' 

RrrEMTWN  AND  tJSPOSAL;  ' 

Delete  entry  and  replace  with  "Data  is 
deleted  after  the  expiration  of  the 
retention  penod  authorized  for  the 
disposable  paper  copy  file  or  when  nn 
longer  needed,  whichever  is  later.' 


officials,  previous  Federal  employers. 
U.S.  Office  of  Personnel  Management, 
and  existing  records." 


RECORD  SOURCE  CATEGORIES: 

Delete  entrv  and  replace  with  "Rerord 
subject,  agency  supervisors  and 
administrative  personnel,  medical 


S360.20 

SYSTEM  NAME: 

Civilian  Personnel  Data  System. 

SYSTEM  LOCATION: 

Headquarters,  Defense  Logistics 
Agencv.  Human  Resources  Office  (J-1). 
H725  lohn  I  Kingman  Road.  Suite  2533, 
Fort  Belvuir.  VA  22060-6221; 

Human  Resources  Offices  of  the  DLA 
Primary  Level  Field  Activities  (PLFAs); 
and 

Defense  Logistics  Agency  Human 
Resources  Operations  Center,  3990  East 
Broad  Street,  Building  11,  Section  3, 
Columbus.  OH,  43216-5000.  Official 
mailing  addresses  of  the  PLFAs  are 
published  as  an  appendix  to  DLA's 
compilation  of  svstems  of  records 
notices, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  (DLA) 
civilian  employees  and  employees  of 
other  Federal  agencies  who  receive 
personnel  support  from  DLA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Current  personnel  data  on 
employment  status  and  selected 
personal  data,  such  as  Social  Security 
Number,  name,  grade,  home  address, 
spx,  ra'  p  and  national  origin 
identification,  date  of  birth,  age, 
physical  handicap,  Covernment  health 
or  life  insurance,  military  reserve  status, 
retired  military  status,  education  and 
training,  status  preceding  employment 
with  DL.-\  or  the  current  Federal  hiring 
agency. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U,S,C,  Chapters  3  and  51-59:  10 
U,S,C.  133.  L'nder  Secretary  of  Defense 
for  Acquisition.  Technology  and 
Logistics;  F  O   10561.  Official  Personnel 
Folders  and  E.O,  9397  (SSN). 

PURPOSE(S); 

The  information  is  used  to  effect 
personnel  actions,  to  fulfill  Federal 
personnel  reporting  requirements,  and 
to  provide  current  and  historical 
statistics  to  DLA  officials  for  effective 
personnel  management  and  personnel 
administration  Salary  and  pay 
information  may  be  used  by 
management  to  track  and  allocate 
personnel  costs.  Demographic  statistical 
data,  without  personal  identifiers,  may 
be  used  bv  EEO  offices  to  evaluate 
workforce  composition  or  by 
organizational  development  offices  to 


evaluate  organizational  effectiveness, 
emplovee  attitudes,  and  similar 
personnel  research  studies, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U,S.C, 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S,C,  552a(b)(3)  as  follows: 

To  health  and  life  insurance  carriers, 
hospitals,  medical  offices,  and 
institutions  to  verify  benefits 
enrollment,  to  verify  eligihility  for 
payment  of  a  claim,  or  to  carry  out  the 
coordination  or  audit  of  benefit 
provisions. 

To  Federal  agencies  receiving 
personnel  support  through  DLA  to 
administer  personnel  issues  and  to 
manage  persormel  cost  and  planning 
functions. 

To  the  Department  of  Labor  to 
evaluate,  process,  and  adjudicate 
workers"  compensation  cases  and 
claims. 

To  the  Equal  Employment 
Opportunity  Commission  to  evaluate, 
process,  and  adjudicate  EEO 
complaints. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system, 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  or  discs, 
computer  paper  printouts.  Paper  records 
in  file  folders, 

retrievabiltty: 

Information  identified  to  a  specific 
civilian  employee  is  accessed  and 
retrieved  by  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  a  secure, 
limited  access,  or  monitored  areas. 
Physical  entry'  by  unauthorized  persons 
is  restricted  by  the  use  of  locks,  guards, 
passwords,  and  administrative 
procedures.  Archived  data  is  stored  on 
magnetic  tapes  and  discs  which  are  kept 
in  a  locked  or  controlled  access  area. 
Access  to  personal  information  is 
limited  to  those  individuals  who  require 
the  records  to  perform  their  official 
assigned  duties.  Data  handlers  are 
periodically  briefed  on  Privacy  Act 
requirements  and  the  consequences  of 
inappropriate  use  of  the  data.  Official 
requests  for  access  to  the  data  that  are 
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made  by  employees  of  other  DLA 
activities  and  routine  users  are  carefully 
screened  to  ensure  that  only  those  data 
elements  and  individual  records 
actually  required  to  perform  official 
government  duties  are  relayed. 

RETENTION  AND  DISPOSAL: 

Data  is  deleted  after  the  expiration  of 
the  retention  period  authorized  for  the 
disposable  paper  copy  file  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director.  Human  Resources 
Management  Information.  (1-14). 
Human  Resources  Office.  Headquarters 
Defense  Logistics  Agency.  8725  John  I. 
Kingman  Road.  Suite  2533,  Fort  Belvoir. 
VA  22060-6221. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  Headquarters  Defense 
Logistics  Agency.  ATTN:  DSS-CF.  8725 
fohn  I.  Kingman  Road.  Suite  2533.  Fort 
Belvoir.  VA  22060-6221.  or  the  Privacv 
Act  Officer  of  the  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  DLA  compilation 
of  systems  of  records  notices. 

Individuals  must  provide  name  (last, 
first,  middle  initial)  and  Social  Securitv 
Number  in  order  to  determine  whether 
or  not  the  system  contains  a  record 
about  them.  With  a  written  request, 
individual  must  provide  a  return 
address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  such  as 
employing  office  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacv  Act 
Officer,  HQ  DLA.  Attn:  DSS-CF.  8725 
John  J.  Kingman  Road.  Suite  2533.  Fort 
Belvoir,  VA  22060-6221.  or  the  Privacv 
Act  Officer  of  the  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  DLA  compilation 
of  systems  of  records  notices. 

The  request  is  to  contain  the  name  of 
the  individual  (last,  first,  middle  initial). 
Social  Security  Number,  return  mailing 
address,  telephone  number  where 
individual  can  be  reached  during  the 
day.  and  a  signed  statement  certifving 
that  the  individual  understands  that 
knowingly  or  willfully  seeking  or 
obtaining  access  to  records  about 
another  individual  under  false  pretenses 
is  punishable  by  a  fine  of  up  to  5,000 


dollars.  Complete  records  are 
maintained  only  on  magnetic  tapes  or 
discs  and  are  not  available  for  access  by 
personal  visits.  Official  mailing 
addresses  ,ire  published  as  an  appendix 
to  [3LA's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records. 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Re,yu!;it)oii  "1400  :  \ 
32  CFR  part  323,  or  m.n  Ix-  1  lin.diifii 
from  the  Privacy  Act  (Mficer, 
Headquarters.  Defense  Logistics  .\cpnrv 
ATTN:  DSS-C,  8725  John  !   kingman 
Road.  Suite  2533.  Fort  Belvoir.  \'A 
22060-6221, 

RECORD  SOURCE  CATEGORIES: 

Record  subject,  agency  super\'isors 
and  administrative  personnel,  medical 
officials,  previous  Federal  emplovers, 
US  Office  of  Personnel  Management, 
and  existing  records. 

EXEMPTIONS  CLAIMED  FOB  THE  SYSTEM: 

None 
IFK  D(.(    i)i-2.ili>)  Filed  10-5-01;  8:45  ami 

BILLING  CODE  5001 -0«-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  of 
Marine  Corps  University 

AGENCY:  Department  of  the  N.i\  \    DOD 
ACTION:  Notice  of  open  meeting 


FOR  FURTHER  INFORMATION  CONTACT; 
Garry  Smith.  Exf^cutive  Secretary. 
Marine  Corps  Universitv  Board  of 
Visitors,  2076  South  Street,  Quantico, 
Virginia  22134,  telephone  number  (703) 
784^037, 

Dated:  Scntcmher  26,  2001, 
Kolwrl  1     \  ini  tnl  II, 
Uiiuli-nant  Lomniander.  ludge  Advocate 
General's  Corps.  U.S.  \a\y.  Fedf  ml  Register 
Liaison  Officer. 

IFR  Ho,    i)l-2S139  Filed  10-5-01;  8:45  ami 
BILLING  CODE  3810-FF-P 


SUMMARY:  The  Board  of  Visitors  of  the 
Marine  Corps  University  (BOV  MCU) 
will  meet  to  review,  develop  and 
provide  recommendations  on  dll  aspects 
of  the  academic  and  administrative 
policies  of  the  University:  examine  all 
aspects  of  professional  militar\ 
education  operations:  and  provide  su(  h 
oversight  and  advice  as  is  neces.sarv  to 
facilitate  high  educational  standards 
and  cost  effective  operations  The  Board 
will  be  reviewing  the  fiscal  plan  for  next 
year;  the  Universitvs  Institutional 
Research  Effectiveness  Plan,  the 
University's  Institutional  Purpose 
Statement,  and  conducting  Board  offu  er 
elections.  All  sessions  of  the  meeting 
will  be  open  to  the  public 
DATES:  The  meetings  will  he  held  on 
Thursday.  November  15,  2001.  and 
Friday,  November  IB,  2001    from  '^  a  ni 
to  4  p.m. 

ADDRESSES:  The  meetings  will  bo  h'-ld  .it 
the  Marine  Corps  Universitv, 
Breckinridge  Hall.  2076  South  Street. 
Room  215.  Quantico,  Virginia  22134. 


DEPARTMENT  OF  EDUCATION 
Direct  Grant  Programs 

agency:  I  )i  1  irtment  of  Education. 
ACTION:  Correction;  Notice  reopening 
<  '  inpetitions  or  extending  application 
deadline  dates  for  certain  direct  grants. 

On  September  28.  2001,  we  published 
in  thr  Federal  Resister  T,r,  TR  49644)  a 

n<  't.i  >'  !'■<  ■[K'niiic  '  i.iiijM  !i!i.  ',ii^  or 
extending  ,))  )  .n  ntion  deadline  dates  for 
certain  direct  grants.  In  the  chart,  (66  PR 
44h45),  under  Office  of  Special 
Education  and  Rehabilitative  Ser\ices, 
the  name  of  the  competition  for  CFDA 
No.  84  :  i^V  w.t-  stated  incorrectly  as 
"Field  Iniii.itrd  i'rojects."  This  notice 
corre(  ts  tli,i!  ii,ifii>>  to  read  "Advanced 
Rehabilitation  K'    ■  .n  h  Training 
Projects   ■ 

FOR  FURTHER  INFORMATION  CONTACT;  The 
^  address  and  ;*  irphone  number  for 
obtaining  an  ii[jplication  for,  or 
Hifnrmation  about,  this  competition  are 
in  the  original  application  notice  for  this 
competition  published  in  the  Federal 
Reei.ster  on  July  31,  2001  (66  PR  39612), 

11  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  mav  call 
the  TDD  number,  if  any,  listed  in  the 
tpplicafion  notice.  If  we  have  not  listed 
d  TDD  number,  you  may  call  the  Federal 
liii  rmation  Relav  Service  (FIRS)  at  1- 
H()0-877-8339, 

!f  \    11  dre  an  individual  with  a 
iiisal)i!it\,  you  may  obtain  a  copy  of  this 
niit)i  e  in  an  alternative  formal  (e.g.. 
Hr.iilN    lari^'   print,  audiotape,  or 
1    iii| Mil!  r    iivkette)  on  request  to  the 
(iintait  p.'is  11  listed  in  the  application 

rii'tll  r 

Electronu  .Access  to  This  Uucument 

'i  nii  riia\  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Regi.ster  in  text  or  Adobe  Portable 
11k  iiiii'ii!  ;    rmat  (PDF)  on  the  Internet 
It  it.!'  i    1,1  w  iiig  site:  www.ed.gov/ 
|i'gisldti(iii  FedRegister. 


T: 


'OF  vou  must  have  Adobe 


A(  rntii',  K '.iiicr.  which  is  available  free 


51408 


Federal  Register/ Vol.  66.  No.  195 /Tuesday,  October  9.  2001 /Notices 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  th*'  liocument  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Rei?ister  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index  html. 

Dated   October  1.  2001. 
Mark  Carney. 

Drputv  Chief  Financial  Officer. 

iFR  Dcir    01-2^129  Filed  10-5-01:  8:45  ami 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reliabiiitative  Services;  Grant 
Applications  Under  Part  D.  Subpart  2 
of  the  Individuals  With  Disabilities 
Education  Act 

agency:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002. 

SUMMARY:  This  notice  provides  closing 
dates  and  other  information  regardint; 
the  transmittal  of  applications  for  FY 
2002  competitions  under  one  program 
authorized  by  the  Individuals  with 
Disabilities  Education  .Act  (IDEA),  as 
amended:  .Special  Education — Personnel 
Preparation  to  Improve  .Services  and 
Results  for  Children  with  Disabilities       • 
(five  priorities). 

National  Education  Goals 

The  eight  Natumal  Education  Coals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning 

This  priority  addresses  the  National 
Education  Goals  bv  helping  to  improve 
results  for  children  with  disabilities. 

Waiver  of  Rulemaking        I 

It  is  generallv  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  propose<i  priorities. 
However,  section  6hl(e)(21  of  \BF..\ 
makes  the  .•\dministrative  Procedure  .-\ct 
(5  U  S  C  5531  inapplicable  to  the 
priorities  in  thi>  notice.       , 

General  Requirements 

ia)  The  projects  funded  undtT  this 
notice  must  make  positive  effnrts  to 
*^mplov  and  advanc*^  in  j^'mplovment 
cjualified  individuals  with  disabilities  in 
project  activities  (see  section  606  of 
IDE.M, 

(b)  .Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 


individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  section  661(f)(1)(A)  of 
IDEA). 

(c)  The  projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors  meeting  in 
Washington.  DC  during  each  year  of  the 
project. 

(d)  In  a  single  application,  an 
applicant  must  address  only  one 
absolute  priority  in  this  notice. 

(e)  Part  III  of  each  application 
submitted  under  a  priority  in  this 
notice,  the  application  narrative,  is 
where  an  applic;ant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 
You  must  limit  Part  111  to  the  equivalent 
of  no  more  than  the  number  of  pages 
listed  under  each  applicable  prioritv 
and  in  the  table  at  the  end  of  this  notice, 
using  the  following  standards: 

•  .\  "page"  is  H.5"  .x  11"  (on  one  side 
only)  with  one-inch  margins  (top, 
bottom,  and  sides). 

•  Double-space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles. 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs 

•  If  using  a  proportional  computer 
font,  use  no  smaller  than  a  12-point 
font,  and  an  average  character  densitv 
no  greater  than  18  characters  per  inch. 
If  using  a  nonproportional  font  or  a 
typewriter,  do  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV.  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  without  consideration 
or  evaluation  any  application  if — 

•  You  apph  these  standards  and 
exceed  the  page  limit;  or 

•  You  applv  other  standards  and 
esxceed  the  equivalent  of  the  page  limit. 

Special  Ed  ui  at  ion — Personnel 
Preparation  to  Improve  Services  and 
Results  For  Children  With  Disabilities 
ICFDA  84.325] 

Purpose  of  Program:  The  purposes  of 
this  program  are  to  (a)  help  address 
State-identihed  needs  for  qualified 
personnel  in  special  education,  related 
services,  earlv  intervention,  and  regular 
education,  to  wurk  with  children  with 
disabilities:  and  (b)  to  ensure  that  those 
personnel  have  the  skills  and 
knowledge,  derived  from  practices  that 
have  been  determined  through  research 


and  experience  to  be  successful,  that  are 
needed  to  serve  those  children. 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  applicants 
for  Absolute  Priorities  1—4  under  this 
program.  Eligible  applicants  for 
Absolute  Priority  5.  Projects  of  National 
Significance,  are:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freelv  associated  States;  and 
Indian  tribes  or  tribal  organizations. 

Applicable  Regulations:  (a)  Program 
regulations  in  34  CFR  part  304;  (b)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81.  82. 
85.  86,  97,  98,  and  99;  (c)  The  selection 
criteria  for  the  priorities  under  this 
program  that  are  drawn  from  the 
EDGAR  general  selection  menu.  The 
specific  selection  criteria  for  each 
priority  are  included  in  the  funding 
application  packet  for  the  applicable 
competition. 

Note:  The  regulations  in  .34  CFR  part  86 
applv  to  institutions  of  higher  education 
onlv . 


Additional  Requirement  for  All 
Personnel  Preparation  Program 
Priorities 

Student  finaiicial  assistance  is 
authorized  only  for  the  preservice 
preparation  of  special  education  and 
related  services  personnel  who  serve 
children  ages  3  through  21.  early 
intervention  personnel  who  ser\'e 
infants  and  toddlers,  and  leadership 
personnel  who  work  in  these  areas. 

Priority 

Under  section  673  of  the  Act  and  34 
CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  one  of  the 
following  priorities: 

Absolute  Priority  1 — Preparation  of 
Special  Education.  Related  Senices. 
and  Early  Inter\'ention  Personnel  to 
Sen,-e  Infants.  Toddlers,  and  Children 
with  Low-Incidence  Disabilities 
(84.325A) 

Background 

The  national  demand  for  educational, 
related  services,  and  early  intervention 
personnel  to  serve  infants,  toddlers,  and 
children  with  low-incidence  disabilities 
exceeds  available  supply.  However, 
because  of  the  small  number  of  these 
personnel  needed  in  each  State, 
institutions  of  higher  education  and 
individual  States  have  not  given  priority 
to  programs  that  train  personnel  to  work 
with  those  with  low-incidence 
disabilities.  Moreover,  of  the  programs 
that  do  exist,  many  are  not  producing 
graduates  with  the  prerequisite  skills 


needed  to  meet  the  needs  of  the  liiw- 
incidence  disability  population  Thus, 
Federal  support  is  required  to  ensure  an 
adequate  supply  of  personnel  to  serve 
children  with  low-incidence  disabilities 
and  to  improve  th(>  qualitv  of 
appropriate  training  programs  so  that 
graduates  possess  necessarv  prerequisite 
skills. 

Priority:  This  priority  supports 
projects  that  increase  the  number  and 
quality  of  personnel  to  serve  children 
with  low-incidence  disabilities  bv 
providing  presen'ice  preparation  ot 
special  educators,  earlv  intervention 
personnel,  and  related  services 
personnel  at  the  associate, 
baccalaureate,  master's,  or  specialist 
level 

A  preservice  program  is  a  program 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  may  include  the 
preparation  of  currently  employed 
personnel  who  are  seeking  additional 
degrees,  certifications,  endorsements,  or 
licenses. 

The  term  iow-incidenre  disabilitv' 
means  a  visual  or  hearing  impairment. 
or  simultaneous  visual  and  hearing 
impairments,  a  significant  cognitive 
impairment,  or  anv  impairment  for 
which  a  small  number  of  personnel  with 
highly  specialized  skills  and  knowledge 
are  needed  in  order  for  children  with 
that  impairment  to  receive  earlv 
intervention  ser\'ices  or  a  free 
appropriate  public  education  (IDEA, 
section  673(b)(3)).  Training  for 
personnel  to  serve  children  with  mild- 
moderate  mental  retardation,  specific 
learning  disabilities,  speech  or  language 
disorders,  or  emotional  and  behavioral 
disabilities  is  addressed  under  the 
priority  for  the  preparation  of  personnel 
to  serve  children  with  high-incidence 
disabihties  (84.325H).  and,  therefore,  is 
not  supported  under  this  priority. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel: 

(a)  Early  intervention  personnel  who 
serve  children  birth  through  age  2  (until 
the  third  birthday)  with  low-incidence 
disabilities  and  their  families.  For  the 
purpose  of  this  priority,  all  children 
who  require  early  intervention  services 
are  considered  to  have  a  low-incidence 
disability.  Early  intervention  personnel 
include  persons  who  train,  or  serve  as 
consultants  to,  service  providers  and 
service  coordinators; 

Cb)  Special  educators,  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  and 
assistive  technology,  and 
paraprofessional  personnel  who  work 
with  children  with  low-incidence 
disabilities;  or 
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(c)  Related  ser\'ices  personnel  who 
provide  developmental,  corrective,  and 
other  support  services  (such  as  school 
psychologists,  occupational  or  phvsical 
therapists,  and  recreational  therapists) 
that  assist  children  with  hiw-incidence 
disabilities  to  benefn  trmr.  special 
education   Both  ( nnif)rehensive 
programs,  and  spct  laltv  components 
within  a  broader  discipline,  that  prepare 
jH'rsonnel  for  work  with  the  low- 
incidence  population  mav  be  supported. 
For  the  {lurpnse  of  this  priority,  eligible 
related  service  providers  do  not  include 
physicians. 

We  particularly  encourage  projects 
that  address  the  needs  of  more  than  one 
State,  provide  multi-disciplinarv 
training,  and  prcn  ide  for  collaboration 
among  several  training  institutions  and 
between  training  institutions  and  public 
schools  In  addition,  we  encourage 
projects  that  foster  successful 
coordinat'on  between  special  education 
and  regular  pducation  professional 
development  programs  to  meet  the 
needs  of  children  with  low-incidence 
disabilities  in  inclusive  settings. 

Each  project  funded  under  this 
absolute  priority  must — 

(a)  Use  research-based  curriculum  and 
pedagogy  to  prepare  pprsonnel  who  are 
able  to  improve  outcomes  for  students 
with  low-incidence  disabilities  and  to 
foster  appropriate  access  to  and 
achievement  in  the  general  education 
curriculum  whenever  appropriate 

(b)  Demonstrate  how  research-based 
curriculum  and  pedagogv  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program 

(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  appropriate 
personnel  who  share  responsibility  for 
providing  effective  services  for  children 
with  the  disabilities; 

(d)  Prepare  personnel  to  address  the 
specialized  needs  of  children  with  low- 
incidence  disabilities  from  diverse 
cultural  and  language  backgrounds  bv— 

(1)  Determining  the  additional 
competencies  needed  for  personnel  to 
understand  and  work  with  culturally 
and  linguistically  diverse  populations; 
and 

(2)  Infusing  those  competencies  into 
early  intervention,  special  education. 
and  related  services  training  programs, 
as  appropriate; 

(e)  Develop  or  improve  and 
implement  mutually  beneficial 
partnerships  between  training  programs 
and  schools  where  children  are  served 
to  promote  continuous  improvement  in 
preparation  programs  and  in  service 
delivery; 


(f)  If  fleld-based  training  is  provided, 
include  field-based  training 
opportunities  for  students  in  schools 
and  settings  reflecting  wide  contextual 
and  student  diversity,  including  schools 
and  settings  in  high  poverty 
communities; 

(g)  If  the  project  prepares  personnel  to 
provide  services  to  visually  impaired  or 
blind  children  that  can  be  appropriately 
provided  in  Braille,  prepare  those 
individuals  to  provide  those  services  in 
Braille. 

(h)  Provide  clear,  defensible  data- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities; 
and.  describe  how  the  data-based  results 
of  this  evaluation  process  will  be 
communicated  to  OSEP  in  required 
annual  continuation  reports  and  final 
grant  reports; 

(i)  Describe  how  the  proposed  training 
program  is  aligned  with  State  learning 
standards  for  children;  and 

(j)  Include,  in  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research- 
based  curriculum  and  pedagogv  as 
required  under  (b)  above. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contained  in  section 
673(f)-(i)  of  the  Act  and  34  CFR  part 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  such  State  or  States  need 
personnel  in  the  area  or  areas  in  which 
the  applicant  proposes  to  provide 
preparatum,  as  identified  in  the  States' 

!  iimprehensive  systems  of  personnel 
develojjment  under  Part  B  or  C  of  the 
Act. 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out.  and  monitor  the  project; 

ic)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  c:ompletion  nf  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  c  hildren  with  disabilities  or 
serving  infants  and  toddlers  with 
disabilities, 

(d)  Meet  .State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education,  related  services,  or 
earh  intervention  personnel; 

le")  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
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obligation  requirements,  or  repd\  ail  or 
pari  of  the  cost  of  that  assistance,  in 
accordance  with  section  67:3(hKl  i  nf  th^' 
Act  and  the  regulations  in  34  CFR  part 
304,  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(0  In  accordance  with  section  673(i) 
of  the  Act  and  S>  304.20  of  the 
regulations,  use  at  least  5n  percent  of 
the  total  requested  budget  for  student 
scholarships  or  provide  sufficient 
justification  for  anv  designation  !»"-> 
than  ,53  percent  of  the  total  requi:'st"(l 
budget  for  student  scholarships. 

Under  this  absolute  priority,  we  plan 
to  award  approximately. 

•  60  percent  of  the  available  funds  for 
projects  that  support  careers  in  special 
education,  including  early  childhood 
educators; 

•  10  percent  of  the  available  funds  for 
proje<;ts  that  support  careers  in 
educational  interpreter  ser^ice^  for 
hearing  impaired  individuals, 

•  15  percent  of  the  available  funds  for 
projects  that  support  careers  in  related 
services,  other  than  educational 
interpreter  services;  and 

•  15  percent  of  the  available  funds  for 
projects  that  support  careers  in  earlv 
intervention. 

Competitive  Preferences 

Within  this  absolute  pnoritv.  we  will 
give  the  following  competitive 
preference  points  under  section 
673(g)(31(B)  of  IDEA  and  34  CFR 
75.105(c)(2](i)  to  applications  that  are 
otherwise  eligible  for  handing  under  this 
priority; 

Up  to  ten  (10)  points  based  on  thf 
extent  to  which  institutions  of  higher 
education  are  successfuHv  recruiting 
and  preparing  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  m  the 
profession  for  which  they  are  preparing 
individuals 

In  addition,  we  will  give  the  following 
competitive  preference  under  section 
606  of  IDEA  and  34  CFR  75  105lc){2)(i) 
to  applications  that  are  otherwise 
eligible  for  funding  under  this  priority 

Up  to  ten  (10)  points  based  nn  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advanc;ing  in 
employment  qualified  individuals  vsith 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements"  section  of  this 
notice  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicants  past  success  in  pursuit  of 
this  goal 

Therefore,  for  purposes  of  these 
competitive  preferences,  applicants  can 
be  awarded  up  to  a  total  of  20  points  in 
addition  to  those  awarded  under  the 


published  selection  criteria  for  this 
priority  That  is.  an  applicant  meeting 
these  competitive  preferences  could 
earn  a  ma-ximum  total  of  120  points. 

Project  Period:  I'd  to  60  months. 

Maximum  Awara:  The  maximum 
award  amount  is  .$300,000.  Consistent 
with  EDCiAR  (34  CFR  75.104(b)).  we 
will  reject  any  application  that  proposes 
a  project  funding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Page  Limitg-.The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages. 

Note:  Applications  must  meet  the  required 
page  limit  standards  that  are  described  in  the 
"General  Requirements  '  section  of  this 
notice. 

.\bsolute  Priority  2 — Preparation  of 
Leadership  Personnel  (84.325D) 

This  prinritv  supports  projects  that 
conduct  the  following  preparation 
activities  for  leadership  personnel; 

(a)  Preparing  persfinnel  at  the 
doctoral,  and  postdoctoral  levels  of 
training  to  administer,  enhance,  or  to 
provide  special  education,  related 
services,  or  earlv  intervention  services 
for  children  with  disabilities;  or 

lb)  Masters  and  specialist  level 
programs  in  special  education 
administration. 

Projects  funded  under  this  absolute 
priority  must — 

(a)  Prepare  personnel  to  work  with 
culturally  and  linguistically  diverse 
populations  by — 

(1)  Determining  the  additional 
competencies  for  personnel  needed  to 
understand  and  work  with  culturally 
diverse  populations;  and 

(2)  Infusing  those  competencies  into 
early  intervention,  special  education 
and  related  services  training  programs. 

(b)  Include  cnursework  reflecting 
current  research  and  pedagogy  on — 

(1)  Participation  and  achievement  in 
the  general  education  curriculum  and 
improved  outcomes  for  children  with 
disabilities;  or 

(2)  The  provision  of  oordinated 
services  in  natural  environments  to 
improve  outcomes  for  infants  and 
toddlers  with  disabilities  and  their 
families. 

(c)  Demonstrate  how  research-based 
curriculum  and  pedagogy  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program. 

(d)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  c(jllaborative  skills  of  appropriate 
personnel  who  share  responsibility  for 
providing  effective  services  for  children 
with  disabilities. 

(e)  Provide  clear,  defensible  data- 
based  methods  for  evaluating  the  extent 


to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities; 
and  communicate  the  results  of  this 
evaluation  process  to  OSEP  in  annual 
performance  reports  and  the  final 
performance  report; 

(f)  Describe  how  the  proposed  training 
program  is  aligned  with  State  learning 
standards  for  children;  and 

(g)  Include,  in  the  application 
Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed.  Course  syllabi  must  clearly 
reflect  the  incorporation  of  research 
based  curriculum  and  pedagogy  as 
required  under  (c)  above. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contained  in  section 
673(f)-(i)  of  the  Act  and  34  CFR  part 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  such  State  or  States  need 
personnel  in  the  area  or  areas  in  which 
the  applicant  proposes  to  provide 
preparation,  as  identified  in  the  States' 
comprehensive  systems  of  personnel 
development  under  Part  B  or  C  of  the 
Act; 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out.  and  monitor  the  project; 

(c)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  leadership  personnel  in  special 
education,  related  services,  or  early 
intervention  fields; 

(d)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(2)  of  the 
Act  and  the  regulations  in  34  CFR  part 
304.  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(e)  In  accordance  with  section  673(i) 
of  the  Act  and  §  304.20  of  the 
regulations,  use  at  least  65  percent  of 
the  total  requested  budget  for  student 
scholarships  or  provide  sufficient 
justification  for  any  designation  less 
than  65  percent  of  the  total  requested 
budget  for  student  scholarships. 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  section 
673(g)(3KB)  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applications  that  are 
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otherwise  eligible  for  funding  under  this 
priority: 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  institutions  of  higher 
education  are  successfully  recruiting 
and  preparing  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  the\'  are  preparing 
individuals. 

In  addition,  we  will  give  the  following 
competitive  preference  points  under 
section  606  of  IDEA  and  34  CFR 
75.105{c){2Ki)  to  applications  that  are 
othenvise  eligible  for  funding  under  this 
priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements"  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  these 
competitive  preferences,  applicants  can 
be  awarded  up  to  a  total  of  20  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
priority.  That  is.  an  applicant  meeting 
these  competitive  preferences  could 
earn  a  maximum  total  of  120  points. 

Project  Period:  Up  to  48  months. 

Maximum  Award:  The  maximum 
award  amount  is  $200,000.  Consistent 
with  EDGAR  (34  CFR  75.104(b)),  we 
will  reject  any  application  that  proposes 
a  project  funding  level  for  anv  vear  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Page  Limits:  The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages. 

Note:  ,^ppli(:ations  must  meet  the  required 
page  hmit  standards  ttiat  are  desc  ribed  in  the 
"General  Requirements  "  section  of  thi'. 
noti(  e. 

Absolute  Priority  3 — Preparation  of 
Personnel  in  Minority  Institutions 
(ft4.325E) 

This  priority  supports  awards  to 
institutions  of  higher  education  with 
minority  student  enrollments  of  at  least 
25  percent,  including  Historically  Black 
Colleges  and  Universities,  for  the 
purpose  of  preparing  personnel  to  work 
with  children  with  disabilities. 

This  priority  supports  projects  that 
provide  preservice  preparation  of 
special  educators,  early  intervention 
personnel,  and  related  services 
personnel  at  the  associate, 
baccalaureate,  master's,  specialist, 
doctoral,  or  post-doctoral  level. 


A  preservice  program  is  a  program   • 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  ma\  include  the 
preparation  of  currently  emploved 
personnel  who  are  seeking  additional 
degrees,  certifications,  endorsements,  or 
licenses 

.Applicants  ma\  [jropose  to  prepare 
Vine  fir  more  of  the  following  types  of 
personnel: 

(a)  .Special  educators,  including  earlv 
childhood,  speech  and  language. 
adapted  physical  education,  and 
assistive  technology,  and 
paraprofessional  personnel  who  work 
with  children  with  disabilities; 

ib)  Related  ser\  k  es  personnel  who 
provide  developmental,  corrective,  and 
other  support  services  (such  as  school 
psychologists,  occupational  or  physical 
therapists,  recreational  therapists)  that 
assist  children  with  disabilities  to 
benefit  from  special  education.  Both 
comprehensive  programs,  and  specialty 
components  within  a  broader  discipline, 
that  prepare  personnel  for  work  w  ith 
children  with  disabilities  mav  be 
supported.  For  the  purpose  of  this 
priority,  eligible  related  servu  fs 
providers  do  not  include  phvsicians;  or 

(c)  Early  intervention  personnel  who 
serve  children  birth  through  age  2  (until 
the  third  birthday)  and  their  families 
Eaily  intervention  personnel  include 
persons  who  train,  or  serve  as 
consultants  to  service  providers  and 
ser\  ice  coordinators 

Projects  funded  under  this  absolute 
priority  must — 

(a)  Use  research-based  c  urriculum  and 
pedagogy  to  prepare  personnel  who  are 
able  to  improve  outcomes  for  students 
wUh  disabilities  and  to  foster 
appropriate  access  to  and  achievement 
in  the  general  education  currii  ulum 
where  appropriate. 

(b)  Demonstrate  how  research-based 
curriculum  and  pedagogv  are 
incorporated  into  training  requirements 
and  reflected  in  all  rele\  ant  ( (ujrsework 
for  the  proposed  training  program 

(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skins  of  appropriate 
personnel  who  share  responsibility  for 
providing  effectis'e  ser\K;es  for  children 
with  the  disabilities; 

(d)  Prepare  personnel  to  address  the 
specialized  needs  of  children  with 
disabilities  from  diverse  (  ultiir.il  .md 
language  background.s  b\  — 

(1)  Determining  the  additional 
competencies  needed  for  personnel  to 
understand  and  work  with  rulturallv 
and  linguistically  diverse  populations; 
and 

(2)  Infusing  those  competencies  into 
early  intervention,  special  education. 


and  related  services  training  programs, 
as  appropriate: 

(e)  Develop  or  improve  and 
implement  mutually  beneficial 
partnerships  between  training  programs 
and  schools  where  children  are  served 
to  promote  continuous  improvement  in 
preparation  programs  and  in  service 
delivery; 

(f)  If  field-based  training  is  provided, 
include  field-based  training 
opportunities  for  students  in  schools 
and  settings  reflecting  wide  contextual 
and  student  diversity,  including  schools 
and  settings  in  high  poverty 
communities; 

(g)  Employ  effective  strategies  for 
recruiting  students  from  culturallv  and 
linguistically  diverse  populations:  and 

(n)  Provide  student  support  systems 
(including  tutors,  mentors,  and  other 
innovative  practices)  to  enhance  student 
retention  and  success  in  the  program. 

(i)  Provide  clear,  defensible  data- 
based  methods  for  evaluating  the  extent 
to  which  graduates  of  the  training 
program  are  prepared  to  provide  high 
quality  services  that  result  in  improved 
outcomes  for  children  with  disabilities; 
and  describe  how  the  data-based  results 
of  this  evaluation  process  will  be 
communicated  to  OSEP  in  required 
annual  continuation  reports  and  final 
grant  reports; 

(j)  Describe  how  the  proposed  tiaining 
program  is  aligned  with  State  learning 
standards  for  children,  and 

ikl  Include,  in  the  application 
,\|)pen(ii\.  all  course  syllabi  that  are 
relev  ant  to  the  training  program 
prnpiise'd  Course  syllabi  must  clearly 
n  flei  t  the  incorporation  of  research 
()d'-ed  curriculum  and  pedagogy  as 
required  under  (b)  above. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
rtK}uirements  contained  in  section 
673(f}-{i)  of  the  Act  and  34  CFR  part 
304— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  States  need  persormel  in 
the  area  or  areas  in  which  the  applicant 
proposes  to  provide  preparation,  as 
identified  in  the  States'  comprehensive 
^\  stems  of  personnel  development 
under  Part  B  or  C  of  the  Act; 

(b)  Demonstrate  that  it  has  engag(HJ  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or.  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out.  and  monitor  the  project: 

(c)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
ser\  int;  >  hi!  iren  with  disabilities  or 
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serving  infants  and  toddlers  with 
disabilities; 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education,  related  services,  or 
early  intervention  personnel,  if  the 
purpose  of  the  project  is  to  assist 
personnel  in  obtaining  degrees; 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  that  assistance,  in 
accordance  with  section  673(h)(1)  of  the 
Act  and  the  regulations  in  34  CFR  part 
304.  Applicants  must  describe  how  they 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement;  and 

(f)  In  accordance  with  section  673(i) 
of  the  Act  and  §  304.20  of  the 
regulations,  use  at  least  55  percent  of 
the  total  requested  budget  for  student 
scholarships  or  provide  sufficient 
justification  for  any  designation  less 
than  55  percent  of  the  total  requested 
budget  for  student  scholarships 

Sufficient  justification  for  proposing 
less  than  55  percent  of  the  budget  for 
student  support  would  include 
activities  such  as  program  development. 
expansion  of  a  program,  or  the  ac'dition 
of  a  new  emphasis  area.  Examples 
include: 

•  A  project  that  is  starting  a  new 
program  may  request  up  to  a  year  for 
program  development  and  capacity 
building.  In  the  initial  project  year,  no 
student  support  would  be  required. 
Instead,  a  project  could  hire  a  new 
faculty  member,  or  a  consultant  to  assist 
in  program  development; 

•  A  project  that  is  proposing  to  build 
capacity  may  hire  a  field  supervisor  so 
that  additional  students  can  be  trained; 
and 

•  A  project  that  is  expanding  or 
adding  a  new  emphasis  area  to  the 
program  may  initially  need  additional 
facultv  or  other  resources  such  as  expert 
consultants,  additional  training  supplies 
or  equipment  that  would  enhance  the 
program 

Projects  that  are  funded  to  develop. 
expand,  or  to  add  a  new  emphasis  area 
to  special  education  or  related  services 
programs  must  provide  information  on 
how  these  new  areas  will  be 
institutionalized  once  Federal  fundiiit; 
ends.  I 

Competitive  Preferences 

Within  this  absolute  priority,  we  will 
give  the  following  competitive 
preference  points  under  34  CFR 
75  105(c)(2){i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority; 

Up  to  ten  (10)  points  to  applicant 
institutions  that  have  not  received  a  FY 


2001  or  FY  2002  award  under  the  IDEA 
personnel  preparation  program. 

In  addition,  we  will  give  the  following 
competitive  preference  points  under 
section  673(g)(3)(B)  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applicant  institutions 
that  are  otherwise  eligible  for  funding 
under  this  priority: 

I'p  tf)  ten  (10)  points  based  on  the 
extent  to  which  institutions  of  higher 
education  are  successfully  recruiting 
and  preparing  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  they  are  preparing 
individuals 

In  addition,  we  will  also  give  the 
following  competitive  preference  points 
under  section  606  of  IDEA  and  34  CFR 
75.105(c)(2)(i),  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"Gnneral  Requirements  "  section  of  this 
notice  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal. 

Therefore,  for  purposes  of  these 
competitive  preferences  applicants  can 
be  awarded  up  to  a  total  of  30  points  in 
addition  tii  those  awarded  under  the 
published  selection  criteria  for  this 
priontv.  That  is.  an  applicant  meeting 
all  of  these  competitive  preferences 
rould  earn  a  maximum  total  of  130 
points. 

Project  Period:  Up  tn  48  months. 

Maximum  Award  The  maximum 
award  amount  is  S200.000  Consistent 
with  ED(;AR  1,14  CFR  75.104(b)).  we 
will  reiect  an\  application  that  proposes 
a  project  funding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year 

Pa^f  Limits:  The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages 

Note:  .'\pplic;ations  must  meet  the  required 
page  limit  standards  that  are  cies(  ribed  in  the 
tleneral  Requirements"  section  ot  this 
notice 

Absolute  Priority  4 — Improving  the 
Preparation  of  Personnel  To  Serve 
Children  With  High-Incidence 
Disabilities  (84.325H) 

Background 

State  agencies,  university  training 
programs,  local  scho(ols.  and  other 
communitv-based  agencies  and 
organizations  confirm  both  the 
importance  and  the  challenge  of 


improving  training  programs  for 
personnel  to  serve  children  with  high- 
incidence  disabilities  and  of  meeting  the 
staffing  needs  of  localities  experiencing 
chronic  shortages  of  these  personnel. 

This  priority  is  intended  to  improve 
personnel  preparation  programs 
throughout  the  nation  and  help  meet 
shortages  in  particular  areas.  A  number 
of  important  factors  that  are  common  to 
effective  personnel  preparation 
programs  are: 

(a)  Collaboration  among 
governmental,  educational  and 
community-based  organizations  on  the 
Federal,  State,  and  local  levels  in 
meeting  personnel  needs; 

(b)  Field-based  training  opportunities 
for  students  to  use  acquired  knowledge 
and  skills  in  demographically  diverse 
schools; 

(c)  Multi-disciplinary  training  of 
teachers,  including  regular  and  special 
education  teachers,  and  related  services 
personnel; 

(d)  Coordinating  personnel 
preparation  programs  aimed  at 
addressing  chronic  personnel  shortages 
with  State  practices  for  addressing  those 
needs; 

(e)  Addressing  shortages  of  teacher's 
in  particular  geographic  and  content 
areas; 

(f)  Integration  of  research-based 
curriculum  and  pedagogical  knowledge 
and  practices;  and 

(g)  Meeting  the  needs  of  trainees,  and 
of  children  with  disabilities,  from 
diverse  backgrounds. 

Priority 

Consistent  with  section  673(e)  of  the 
Act,  the  purpose  of  this  priority  is  to 
develop  or  improve,  and  implement, 
programs  that  provide  preservice 
preparation  for  special  and  regular 
education  teachers  and  related  services 
personnel  in  order  to  meet  the  diverse 
needs  of  children  with  high  incidence 
disabilities  and  to  enhance  the  supply  of 
well-trained  personnel  to  serve  these 
children  in  areas  of  chronic  shortage. 
For  the  purpose  of  this  priority,  high- 
incidence  disabilities  include  mild  or 
moderate  mental  retardation,  speech  or 
language  impairments,  emotional 
disturbance,  or  specific  learning 
disability.  Training  of  early  intervention 
personnel  is  addressed  under  the 
priority  for  the  preparation  of  personnel 
to  serve  children  with  low-incidence 
disabilities  (84.325A),  and,  therefore,  is 
not  included  as  part  of  this  priority). 

A  preservice  program  is  a  program 
that  leads  toward  a  degree,  certification, 
professional  license  or  endorsement  (or 
its  equivalent),  and  may  include  the 
preparation  of  currently  employed 
personnel  who  are  seeking  additional 
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degrees,  certifications,  endorsements,  or 
licenses. 

Applicants  may  propose  to  prepare 
one  or  more  of  the  following  tvpes  of 
personnel: 

(a)  Special  educators,  includmg  eariv 
childhood,  speech  and  language, 
adapted  physical  education,  assistive 
technology,  and  paraprofessional 
personnel  who  work  with  children  with 
high-incidence  disabilities. 

(b)  Related  services  personnel,  who 
provide  developmental,  corrective,  and 
other  support  ser\  ices  (such  as  school 
psychologists,  occupational  or  physical 
therapists,  recreational  therapists)  that 
assist  children  with  high-incidence 
disabilities  to  benefit  from  special 
education.  For  the  purpose  of  this 
priority,  eligible  related  service 
providers  do  not  include  physicians. 
Both  comprehensive  programs,  and 
specialty  components  within  a  broader 
discipline  that  prepare  personnel  for 
work  with  the  high  incidence 
population,  may  be  supported. 

Projects  funded  under  this  priority 
must — 

(a)  Use  research-based  curriculum  and 
pedagogy  to  prepare  personnel  who  are 
able  to  assist  students  with  disabilities 
in  achieving  in  the  general  education 
curricula  and  to  improve  student 
outcomes: 

(b)  Demonstrate  how  research -based 
curriculum  and  pedagogy  are 
incorporated  into  training  requirements 
and  reflected  in  all  relevant  coursework 
for  the  proposed  training  program, 

(c)  Offer  integrated  training  and 
practice  opportunities  that  will  enhance 
the  collaborative  skills  of  appropriate 
personnel  who  share  responsibility  for 
providing  effective  services  for  children 
with  high-incidence  disabilities, 

(d)  Prepare  personnel  to  work  with 
culturally  and  linguistically  diverse 
populations  by — 

(1)  Determining  the  additional 
competencies  needed  for  personnel  to 
understand  and  work  with  culturally 
and  linguistically  diverse  students  with 
high-incidence  disabilities;  and 

(2)  Infusing  those  competencies  into 
special  education  or  related  services 
training; 

(e)  Develop  or  improve  and 
implement  partnerships  that  are 
mutually  beneficial  to  grantees  and 
LEAs  in  order  to  promote  continuous 
improvement  of  preparation  programs: 
and 

(f)  Include  field-based  training 
opportunities  for  students  in  schools 
reflecting  wide  contextual  and  student 
diversity,  including  high  poverty 
schools; 

(g)  Provide  clear,  defensible  data- 
based  methods  for  evaluating  the  extent 


to  which  graduates  of  their  training 
program  are  prepared  to  provide  high 
qualitv  services  that  result  m  impro\ed 
(outcomes  for  childrpn  with  disabilities: 
and.  describe  how  the  data-based  the 
results  of  this  evaluation  process  will  be 
communicated  to  O.SEP  in  rpqiiired 
annual  continuation  reports  ,ind  final 
grant  reports: 

(h)  Describe  how  the  proposed 
training  program  is  aligned  with  State 
learning  standards  for  children,  ami 

(i)  Include,  in  the  applui.ition 
.Appendix,  all  course  syllabi  that  are 
relevant  to  the  training  program 
proposed,  Course  svllabi  must  clearlv 
reflect  the  incorporation  of  rcsearc  h 
based  curriculum  and  pedagogy  as 
required  under  (b)  above, 

.\n  applicant  must  satisfy  the 
following  requirements  containtMi  iii 
section  67:^in-(i)  of  the  Act  and  34  CFR 
part  304: 

(a)  Demonstrate,  with  letters  frnm  one 
or  more  States  that  the  pro|ec1  proposes 
to  serve,  that  such  State  or  Stales  need 
personnel  in  the  area  or  areas  in  whi(  h 
the  applicant  proposes  to  provide 
preparation,  as  identified  in  the  States' 
comprehensive  systems  of  personnel 
development  under  Part  B  of  the  .\c\: 

(b)  Demonstrate  that  if  has  engaged  in 
a  cooperative  effort  with  one  or  m()re 
State  educational  agencies  to  plan,  r  arr\ 
out.  and  monitor  the  project 

(c)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  children  with  disabilities: 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education  and  related  services 
personnel: 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  meet  the  service 
obligation  requirements,  or  repay  all  or 
part  of  the  cost  of  thai  assistanc  e,  in 
accordance  with  section  ft73(h)(l )  of  the 
Act  and  the  regulations  in  34  CFR  part 
304,  Applicants  must  describe  how  the\ 
will  inform  scholarship  recipients  of 
this  service  obligation  requirement,  and 

(f)  In  accordance  with  section  673(i) 
of  the  Act  and  §  304,20  of  the 
regulations,  use  at  least  65  percent  of 
the  total  requested  budget  for  student 
scholarships  or  provide  sufficient 
justification  for  any  designation  less 
than  65  percent  of  the  total  nxjuested 
budget  for  student  scholarships. 

Competitive  Preferences 

Within  this  absolute  priorilv  we  will 
give  the  following  competitive 
preference  points  under  sectuin 
673(g)(3)(B)  of  IDEA  and  34  CFR 


75  105(c)(2)(i)  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priontv . 

Up  to  ten  (10)  points  based  on  the 
extent  to  which  institutions  of  higher 
education  are  successfully  recruiting 
and  preparing  individuals  with 
disabilities  and  individuals  from  groups 
that  are  underrepresented  in  the 
profession  for  which  they  are  preparing 
individuals. 

In  addition,  we  will  give  the  following 
c  ompetitive  preference  points  under 
section  606  of  IDEA  and  34  CFR 
75.105(c)(2)(i)  to  applications  that  are 
otherwise  eligible  for  funding  under  this 
priority. 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  employing  and  advancing  in 
•  mployment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 

General  Requirements"  section  of  this 
notice  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicants  past  success  in  pursuit  of 
this  goal 

Therefore   tm  purposes  of  these 
competitue  preferences  applicants  can 
be  awarded  up  to  a  total  of  20  points  in 
addition  to  those  awarded  under  the 
fuihlisheif  selection  criteria  for  this 
priority  Thdt  is,  an  applicant  meeting 
each  of  these  competitive  preferences 
could  earn  a  maximum  total  of  120 
points 

Project  Peruxi  I  o  to  48  months, 

Maxtmum  Awara:  The  maximum 
award  amount  is  S200.000,  Consistent 
with  EDCAR  (34  CFR  75, 104(b)),  we 
will  reject  any  application  that  proposes 
a  proiect  f\inding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year. 

Pfjce  Luv.it^  Tlie  maximum  page  limit 
for  this  pn  iiitx  is  50  double-spaced 
pages. 

Note:  Applications  must  mewl  the  requireci 
page  limit  standards  thai  are  descrit>ed  in  the 
"General  Requirements'"  section  of  this 
noficp. 

.\bsolutp  Priontv  .S — Pr(i»e<ts  ol 
National  Significance  (84.325N) 

We  estrthlish  .ill  it'solute  priority  to 
support  pro)e(  ts  tliai  .tddress  issues  of 
national  significance  and  have  broad 
iipplicahility  Projects  supported  under 
this  ()noritv  must  develop,  evaluate,  and 
disseminate  innovative  models  These 
inodels  must  be  designed  to  serve  as 
fiiuepnnts  for  systemic  improvement  in 
the  recruitment,  preparation,  induction, 
retention,  or  ongoing  professional 
development  of  personnel  who  have 
responsibility  for  ensuring  that  children 
with  disdl)ilities  <i(  hieve  to  high 
standards  .md  t)ec  ome  independent. 
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productive  citizens  These  personnel 
include  early  intervention  personnel, 
regular  and  special  education  teachers, 
administrators,  related  ser\-ice 
personnel,  and  paraprofessionals  11  thi' 
project  maintains  a  web  site,  it  must 
include  relevant  information  and 
documents  in  anaccessible  form. 

Projects  must  (1)  use  current  research- 
validated  practices  and  materials  and  (2) 
communicate  appropriately  with  target 
audiences 

Applicants  must  note  that: 

(a)  The  purpose  of  this  priority  is 
model  development  Thus,  we  do  not 
expect  that  student  scholarships  will  be 
supported.  However,  release  time  for 
staff  for  development  activities  is 
appropriate;  and 

(b)  We  expect  that  projects  funded 
under  this  priority  will  incorporate  a 
systemic  approach  to  dissemination  to 
relevant  training  and  technical 
assistance  entities. 

Invitational  Priorities 

Within  this  absolute  priority,  we  are 
particularlv  interested  in  applications 
that  meet  one  or  more  of  the  following 
priorities  However,  under  34  CFR 
75, 105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

(a)  Projects  that  are  designed  to 
reduce  personnel  shortages  by 
developing  innovative  models  for 
promoting  the  transferability,  across 
State  and  local  lurisdictions,  of 
licensure  and  certification  of  personnel 
serving  infants,  toddlers,  and  children 
with  disabilities; 

fb)  Projects  that  are  designed  to 
increase  the  quantity,  quality  and 
diversity  of  personnel  who  ser\e 
infants,  toddlers,  or  children  with 
disabilities  by  developing  innovative, 
proactive  models  for  recruiting 
persormel  into  training  programs  or 
professional  positions; 

(c)  Projects  that  are  designed  to 
increase  the  retention  of  new  personnel 
by  developing  innovatue.  multi-year, 
developmental  induction  models; 

(d)  Projects  that  are  designed  to 
improve  the  learning  of  children  with 
disabilities  in  the  general  education 
curricula  by  developing  innovative 
models  for  collaborative  training  of 
regular  and  special  education  personnel, 
including  paraprofessionals; 

(e)  Projet:ts  that  are  designed  to 
enhance  professional  developnu'iit 


curricula  for  personnel  serving  infants, 
toddlers,  or  children  with  disabilities  by 
developing  case  or  problem-based 
training  modules  that  can  he  integrated 
info  training  (  urricula.  We  expect  that 
these  projects  would  inc(jrporate  state- 
of-the-art  technology  in  the  design  and 
dissemination  of  the  modules: 

(0  Projects  that  arc  designed  to 
enhance  teaching  and  learning  through 
the  development  of  innovative  training 
models  that  incorporate  state-of-the-art 
assistive,  instructional  and 
communicative  technology  knowledge 
and  use;  and 

(g)  Projects  that  are  designed  to 
enhance  professional  development 
curricula  for  teachers  and 
administrators  ■.serving  infants,  toddlers. 
or  children  with  disabilities  by 
developing  modules  for  individualized 
education  program  (lEP) 
decisionmaking,  particularly  with 
regard  to  a  child's  participation  in 
assessments 

Competitive  Preference 

Within  this  abscjlute  priority,  we  will 
give  the  following  ( ompetitive 
preference  points  under  section  606  of 
IDEA  and  ;14  CFR  75  105(c)(2}(i)  to 
applications  that  arc  otherwise  eligible 
for  funding  under  this  priority: 

Up  to  ten  (10)  points  based  on  the 
effectiveness  of  the  applicant's  strategies 
for  emploving  and  advancing  in 
emplovment  qualified  individuals  with 
disabilities  in  project  activities  as 
required  under  paragraph  (a)  of  the 
"General  Requirements  "  section  of  this 
notice.  In  determining  the  effectiveness 
of  those  strategies,  we  may  consider  the 
applicant's  past  success  in  pursuit  of 
this  goal 

Therefore,  for  purposes  of  this 
competitive  preference,  applicants  can 
be  awarded  up  to  a  total  of  10  points  in 
addition  to  those  awarded  under  the 
published  selection  criteria  for  this 
prioritv  That  is.  an  applicant  meeting 
this  competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Project  Period  L'p  to  .36  months. 

Maximum  Award  The  maximum 
award  amount  is  .S200.000.  Consistent 
with  EUGAK  (34  CFR  75  104(b)).  we 
will  reject  anv  application  that  proposes 
a  proje(  t  hinding  level  for  any  year  that 
exceeds  the  stated  maximum  award 
amount  for  that  year 

Page  Limits:  The  maximum  page  limit 
for  this  priority  is  50  double-spaced 
pages. 

Note:  Applications  must  nu'ct  tho  rftqiiiri-ii 
page  limit  standards  thai  are  describe(i  in  tiu' 


"(icneral  Ri'quirements"  section  ot  this 
notice 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  lessup,  Maryland  20794-1398. 
Telephone  Itoll  [reel:  1-877^ED-Pubs 
(1_877_433_7827).  FAX:  301-470-1244. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  free)  1-877-576- 
7734. 

You  may  also  contact  Ed  Pubs  via  its 
Web  site  (http://wv^'w.ed.gov/pubs/ 
edpubs.html)  or  its  E-mail  address 
(edpubs@inet.ed.gov). 

If  vou  request  an  application  from  ED 
Pubs,  be  sure  to  identify  the  competition 
bv  the  appropriate  CFDA  number. 

For  Further  Information  Contact: 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW..  room  3317, 
Switzer  Building,  Washington.  DC 
20202-2550.  Telephone;  (202)  260- 
9182. 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relav  Service 
(FTRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Department  as  listed  above. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Intergovemmental  Review 

Ail  programs  in  this  notice  (except  for 
the  Research  and  Innovation  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program)  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  paii  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  we 
intend  this  document  to  provide  early 
notification  of  the  Departments  specific 
plans  and  actions  for  those  programs. 
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Individuals  With  Disabilities  Education  Act.  Application  Notice  fqr  Fiscal  yeac  2002 


CFDA  No  and  name 


AnnliTfltinn  Deadline  tor 

Applications       '^^^^I^'T'  mlergovem- 

available              aa^  "''^"'^'  '^' 

i  view 


Maximum 

award 
(per  year) ' 


Projecl  period 


84  325A     Preparation  of  Special  Edu-  10'09'01  0111'02  03'12'0? 

cation    Related  Services   and  Early 

Intervention  Personnel  to  Serve  In-  I  j 

fants.  Toddlers,   and  Children  with  '  ' 

Low- Incidence  Disabilities 
84,3250     Preparation    of    Leadership  10'09  01  0104  02  03'OS'02 

Personnel 
84,325D     Preparation  of  Personnel  in  10  09  01  02  0102  ,34  02  02 

Minority  Institutions 
84,325H     Improving    the    Preparation  10  09  01  0118  02  03/19/02 

of  Personnel  to  Serve  Children  with 

High-Incidence  Disabilities 
84,325N     Protects  of  National  Signifi-  10/09/01  01-25/02  03-26/02 

cance  ' 


■+- 


S300  000     Up  to  60  mos 


200.000  :  Up  to  48  mos 
200  000  Up  to  48  mos 
200.000    Up  to  48  mos 


200.000 


Up  to  36  mos 


Page 

limit  - 


Estimated 

number 

of  awards 


50 

SO 
50 

50 

50 


I 


30 

13 
16 
26 

10 


'  Consistent  with  EDGAR  (34  CFR  75  I04(bi)  we  will  re|ect  any  application  that  proposes  a  project  funding  level  for  any  year  that  exceeds  the 
stated  maximum  award  amount  for  that  year 

■^Applicants  must  limit  the  Application  Narrative  Part  III  of  the  Application  to  the  page  limits  noted  above  Please  refer  to  the  'Page  Limrt"  re- 
quirements and  the  page  limit  standards  descnt)ed  m  the  General  Requirements  section  included  under  each  pnonty  descnptton  We  will  reject 
and  will  not  consider  an  application  that  does  not  adhere  to  this  requirement 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site'  www. ed, gov/ 
legislation/Fed  Register 

To  use  the  PDF  you  must  hav(>  .^dobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  the  PDF,  call  the  L),S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  Th>'  nfficicd  version  of  tins  doi  unicni 
i<  the  dofument  published  in  the  Federal 
Register,  Free  Internet  act  ess  \o  the  nffii  lal 
edition  ot  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  (iPC) 
.-Xccess  at:  hltp://wwvv. access. gpo/nara' 
mdex.html 

Program  Authority:  20  I    S  C  140^   14bi 
and  14  7,( 

Dated:  September  28   2001 
Robert  H.  Paslemack, 

Assistant  StYrt'tary  for  Spi'(  lal  Education  and 

Hfhobilitatiw  Senires 

|FR  Doc.  01-25130  Filed  10-.^-01;  8:4,i  am| 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisorv 


Board  (FM  .S.SAR'.  P.uit.'X   Th..  ^.-i-ra! 
.•\dvisor>' ('ommittet' .\(  t  :l'!ii'    ;,    \ri 
92-463.  86  Stat    "70    requires  that 
public  notice  of  these  meetmp^  be 
announced  in  the  Federal  Register. 
DATES:  Tuesdav,  October  i /!   JOOl.  1 
p.m — 5  p,m 

ADDRESSES:  (iarson  (  nunt\  Squarehouse 
Museum  5[h  and  Elsie  Streets 
Panhandle.  Texas  790B8 
FOR  FURTHER  INFORMATION  CONTACT:  len  v 
S  lohnson.  Assistant  Area  Manager 
Department  of  Energv.  Amanllo  .\rea 
Office,  P.O,  Box  30030,  Amanllo  TX 
79120:  phone  (806)  47"-,UJ'i    fax    Kdti 
477-5896  ore-mail 
llobnson@pantex.gov 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
en\ironmental  restoration,  waste 
management  and  related  at  tivities 

Tentative  Agenda: 

1:00     Agenda  Review/Approval  ui 

Minutes 
1:15     Co-Chair  Comments 
1:30     Task  Force/Subcommittee 

Reports 
2:00     Ex-Officio  Reports 
2:15     Break 
2:30     Updates — Occurrence  Reports — 

DOE 
3:00     Presentation  (To  Be  Announced) 

24  hr.  information  line  (806)  372- 

1945 
4:00     Questions/Public  Questions/ 

Comments 
5:00     Adjourn 

Public  Participation  The  meeting  is 
open  to  the  public  VVntten  statements 
may  be  filed  with  the  Committe(>  either 


before  or  af^er  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerr\'  )ohnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  D.";icnafed  Federal  OfTicer  is 
enipow  1  r«  i  in  conduct  the  meeting  in  a 
fastii   11  'hit  will  facilitate  the  orderly 
(>  iiiui  !    i  business.  Each  individual 
\\  i'-tuiit:  to  make  public  comment  will 
Si  pnn  uied  a  maximum  of  five  minutes 
tu  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 

<  (  [u  int;  it  the  P  intex  Public  Reading 
R  iHiRiv  liiiatiii  ,ii  the  Amarillo  College 
l,\iu!  l.)i)r.ir\  aiiii  1  earning  Center.  2201 
South  \Vashini;t!  n    \inarillo.  TX  phone 
(806)  371-5400   H   ur^  of  operation  are 
from  7  45  a  ir.   t     10  p.m.  Monday 
through  Thursddv;  7:45  a.m.  to  5  p.m. 
on  I  rula\    «  iO  a.m.  to  12  noon  on 
Saturdas    and  2  p.m  to  6  p.m.  on 
Sunciav  except  for  Federal  holidays. 
\d(iitionallv,  there  is  a  Public  Reading 
Rddin  lo(  at>'d  at  ')i.'  f /(i^-m  County 
Pudiii   i.itirar\    4i!'.  Mrtiii  .street, 
I'anhandli-   TX  plione  (806)  537-3742. 
Hiiiiv  if  )[)>  rati   11  are  from  9  a.m.  to  7 
I   n:   nil  Mdiida^    4  a.m.  to  5  p.m. 
TueMJav  thrust)  Friday;  and  closed 
S.iturda\  ami  siiiiday  as  well  as  Federal 
li  iiida\>   Miimit  •-  will  also  be  available 
h\  uriting  nr  <  ailing  jerry  S.  Johnson  at 
ttn  addre^--    r  ti  lephone  number  listed 
.lb'  i\  t 
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Issued  M  Washington.  OC  on  October  3. 
2001 

Rachel  M.  Samuel,  I 

Deputy  Ad\isory  Committpe  Management 
Oft'ice'r. 
[FR  Doc.  01-25279  Filed  10-5-01:  8:45  am] 

BILUNG  CODE  645<M)1   P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  Meeting  ' 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  State  Energy  Advisory 
Board  Federal  .Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat  770) 
requires  that  public  notice  be 
announced  in  the  Federal  Register 
DATES:  October  25,  2001  from  8:30  AM 
to  5;30  PM,  and  October  26.  2001  from 
8:30  AM  to  2  PM 
PLACE:  National  Transportation 
Research  Center,  Room  CC01A,B.C. 
2360  Cherahala  Boulevard,  Knoxville, 
TN  37932  and  Oak  Ridge  National 
Laboratory-,  Building  3147  Conference 
Room,  Bethel  Valley  Road,  Oak  Ridge. 
TN  37831 

F0«  FURTHER  INFORMATION  CONTACT: 
William  I  Raup,  Office  of  Planning, 
Budget,  and  Outreach.  Energy  Efficiency 
and  Renewable  Energy*.  U.S.  Department 
of  Energy  (DOE),  Washington,  DC 
20585,  Telephone  202/586-2214. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101- 
440) 

Tentative  Agenda- 

•  STEAB  Committee  updates 

•  STEAB  Anmjal  Report  L'pdat>^ 

•  EERE  State  Success  Stones 

•  Presentations  from  ORNL  staff 

•  Tours  of  the  NTRC  and  various 
ORNL  labs 

•  Public  Comment  Penod 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 


may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wi.sh  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  1.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  rt'(::eived  five  days 
prior  to  the  meeting;  rea.simable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  oi  the  meeting 
will  be  available  for  public  review  and 
copying  within  \0  davs  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW  . 
Washington.  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  October  3. 
2001 
Rachel  Samuel. 

Deputy  Advisory  Committee  Managprnent 

Officer. 

(FR  Dnr  01 -2=i280  Filed  10-,S-01.  8:4,5  am] 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-521-OOO,  FERC-521] 

Proposed  Information  Collection  and 
Request  for  Comments 

October  2,  2001 

AGENCY:  Federal  Energy  Regulatory 

(^(jmmission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 


SUMMARY:  In  r:ompliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub  L  No   104-13).  the  Federal  Energy 
Regulatory  C^ommission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
December  10.  2001 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 


Regulatory'  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NE., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  '208-1415.  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.miUer@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

information  collected  under  the 
requirements  of  FERC-521   "Payments 
for  Benefits  from  Headwater  Benefits" 
(OMB  No.  1902-0087)  is  used  by  the 
Commission  to  implement  the  statutory 
provisions  of  Section  10(f)  of  the 
Federal  Power  Act  (FPA)(16  U.S.C.  803). 
The  FPA  authorizes  the  Commission  to 
determine  headwater  benefits  received 
by  downstream  hydropower  project 
owners.  Headwater  benefits  are  the 
additional  energy  production  possible  at 
a  downstream  hydropower  project 
resulting  from  the  regulation  of  river 
flows  by  an  upstream  storage  reservoir. 

When  the  Commission  completes  a 
study  of  a  river  basin,  it  determines 
headwater  benefits  charges  that  will  be 
apportioned  among  the  various 
downstream  beneficiaries.  A  headwaters 
benefits  charge,  and  the  cost  incurred  by 
the  Commission  to  complete  an 
evaluation  are  paid  by  downstream 
hydropower  project  owners.  In  essence, 
the  owTiers  of  non-federal  hydropower 
projects  that  directly  benefit  from  a 
headwater(s)  improvement  must  pay  an 
equitable  portion  of  the  annual  charges 
for  interest,  maintenance,  and 
depreciation  of  the  headwater  project  to 
the  U.S.  Treasury.  The  regulations 
provide  for  apportionment  of  these  costs 
between  the  headwater  project  and 
downstream  projects  based  on 
downstream  energy  gains  and  propose 
equitable  apportioument  methodology 
that  can  be  applied  to  all  river  basins  in 
which  headwater  improvements  are 
built.  The  data  the  Commission  requires 
owners  of  non-federal  hydropower 
projects  to  file  for  determining  annual 
charges  is  specified  in  18  Code  of 
Federal  Regulations  (CFR)  Part  11. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 
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Number  of  respondents  annually 
(1) 


Number  of  responses  per  re- 
spondent 

(2) 


Average  burden  hours  per  re- 
sponse 

(3) 


40 


Total  annual  borden  hours 
(1)x(2)x(3) 


200 


The  estimated  total  cost  to 
respondents  is  S3;^.71fi  (200  hours 
divided  bv  2.080  hours  per  vear  per 
employee  times  Sll 7.041  per  vear  per 
average  employee  =  511.254).  The  cost 
per  respondent  is  S2,250. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain. 
disclose,  or  provide  the  information 
including;  (1)  Reviewing  instructuins: 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  svstems  for  the 
purposes  of  collecting,  validating. 
verif\-ing,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  e.xisting  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information:  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on;  (1)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  tbe  Commission, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracv  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv 


p  ,e  permitting  plertronu  submission  of 
responses. 

David  P.  BotTRers. 

Sf'cretary. 

IFR  Dor  01-25202  Filed  10-5-01;  8:45  ami 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-124-000] 

Calpine  Eastern  Corporation;  Mirant 
Americas  Energy  Marketing,  L.P.: 
Mirant  New  England,  LLC;  Mirant 
Kendall,  LLC;  and  Mirant  Canal,  LLC  v. 
ISO  New  England,  Inc.;  Notice  of 
Complaint 

C)(tobi-r  2.  2001 

Take  notice  that  on  September  2b. 
2001.  Calpme  Eastern  Corporation. 
Mirant  Americas  Energv  Mari>.eting 
LP..  Mirant  New  England.  LLC.  Mir.int 
Kendall.  LLC,  and  Mirant  Canal.  LLC^ 
(collectively,  the  Joint  Complainants' 
tendered  for  filing  a  complaint  pursuant 
to  .Sections  206  and  306  of  the  Federal 
Power  Act  against  ISO  New  England 
Inc.  ("ISO-NE")  with  respect  to  its 
unilateral  modification  of  Market  Rule  5 
and  Appendix  5-C;  of  the  New  England 
Power  Pool  (NEPOOL)  FERC  Elertru 
Rate  Schedule  No.  6,  through  which 
ISO-NE  has  excluded  externa!  energx 
contracts  from  its  calculation  of  the 
Energv  Clearing  Price  since  September 
1 , 200 1 

The  Joint  Complainants  have  ser\e(l 
copies  of  the  complaint  on  ISO-NE  and 
the  NEPOOL. 

Any  person  desiring  to  he  lieard  or  to 
protest  this  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  88H 
First  Street.  ,NE    Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  211  and 
385.214).  All  suc;h  motions  or  [irotests 
must  be  filed  on  or  before  October  18 
2001    Protests  will  be  considered  h\  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  !iut  w  lil 
not  serve  to  make  protest.ints  [lartn's  in 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  0(  tn!)er 


18,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.fprc.gov  using  the  "RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link. 

l)il\  l(i  P    lirliiyirs 

Sf^rrftan,. 

IFR  n.w    ni-2=i3ni  Fil..H  10-5-01:  8:45  ami 

BILLIKG   CODE   6'*7  J:i    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -350-002] 

Colorado  Interstate  Gas  Company: 
Notice  of  Motion  To  Place  Tariff  Sheets 
Into  Effect 

tXtobi-i  _    _o(i' 

Take  notice  that  mi  S>('t(jniber  27, 
2001,  Colorado  InttrM,.!.'  Cas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
Nii    1    the  tariff  sheets  listed  in 
.\j)[)tinii(  es  A,  B  and  C  attached  to  the 
filing  t(i  hec  fime  effe(  tive  October  1. 
2001. 

CIG  states  that  on  March  30,  2001  at 
Dm  ket  No.  RPOl-350-000,  it  filed  with 
the  Commission  a  notice  of  change  in 
rates  for  natural  gas  transportation 
service.  By  order  issued  April  25,  2001. 
the  Commission  accepted  the  tariff 
sheets,  suspended  their  effectiveness  for 
five  months  to  become  effective  October 
1 .  2001  subject  to  refund  and 
(  1  ii.iiti.ns,  and  established  hearing 
procedures  and  a  technical  conference. 

Any  person  desiring  to  be  heard  or  to 
}ir  li^t  said  filing  should  file  a  motion 
t     .iiw  n  i-nc  or  a  protest  with  the 

;  I   1'  rii  !  ;i.  fu\  K<  1 itory  Commission, 

8Hh  i  irst  .stiet'i.  NL  ,  Washington,  DC 
JIM 26.  in  accordance  with  Sections 
<85.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  9,  2001,  Protests  will  be 
considered  by  the  Commission  in 
determiniJic  the  appropriate  action  to  be 


\ 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  he 
viewed  on  the  web  at  http:/ 
HTvw./err  oov  using  the  "RIMS"  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance]  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  fiommission's  web 
site  under  the  "e-Filins  '  link. 

David  P.  Boer^ers,  i 

Secretan,  ' 

[FR  Do(    U 1  -2.5209  Filed  10-5-01,  8:45  am] 

BILUNG  COOe  671 7-01 -P  I* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-344-002] 


I 


Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Filing 

October  2.  200!. 

Take  notice  that  on  September  27, 
2001.  Dominion  Transmission.  Inc. 
(DTI)  tendered  for  filing  to  be  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No   1 .  the  revised  tariff  sheets  listed 
below,  in  order  to  implement  the  "OrdtT 
Conditionallv  Accepting  Compliance 
Filing"  issued  in  the  captioned 
proceedings  on  September  12.  2001 

First  Revised  Sheet  No.  1 185 
First  Revised  Sheet  No  1502 

As  described  in  DTI's  filing,  these  two 
tariff  sheets  are  required  to  complv  with 
the  conditions  imposed  nn  DTI's  July 
31.  2001  compliance  filing  in  these 
proceedings.  In  addition.  DTI  submits  a 
motion  to  implement  effective  on 
September  1 .  2001 .  all  of  the  tariff 
sheets  included  in  that  compliance 
filing,  which  were  listed  on  Appendix  A 
of  that  filing  and  ar*:*  repeated  in  the 
Appendix  of  this  filing,  with  one 
change:  the  inclusion  of  revised  sheet 
No.  1502.  DTI  proposes  an  effective  date 
of  November  1.  2001.  for  new  First 
Revised  Sheet  No,  1185:  a  sheet  that  was 
not  modified  in  DTI's  previous 
compliance  filing.  That  sheet 
implements  the  Commission's  refiiu'd 
discounting  policy,  as  required  b\  the 
Commission. 

DTI  states  that  copies  of  its  filing  have 
been  served  on  parties  on  the  service  list 
in  these  proceedings. 


Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  mav  also  be  viewed  on  the  web  at 
/if/p./Avivw./erc.gov  using  the  "RIMS  ' 
link,  select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filmg"  link. 

David  P.  Boergers, 

Secretary. 

fPR  Dn(    01-25206  Filed  10-5-01:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP01-61 1-001] 

Dominion  Transmission,  Inc.;  Notice  of 
Errata  to  Compliance  Filing 

October  2,  2001. 

Take  notice  that  on  September  27, 
2001,  Dominion  Transmission  Inc. 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet: 

Sixth  Revised  Sheet  No.  .33. 

DTI  states  that  the  purpose  of  this 
filing  is  to  correct  a  pagination  error  in 
DTI's  September  21.  2001.  filing.  .As 
with  the  original  filing,  DTI  requests  an 
effective  date  of  November  1 ,  2001 .  for 
the  revised  tariff  sheet. 

DTI  states  that  copies  of  this  filing  are 
being  served  upon  DTI's  customers  and 
interested  state  commissions  and  to  the 
parties  to  the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
2042B.  m  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154  210  nf  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
bttp://iM,\-w.  fere. gov  using  the  'RIMS" 
link,  select  'Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Spcrctan,-. 

|FR  Doc.  01-25210  Filed  10-5-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-632-006] 

Dominion  Transmission,  Inc.;  Notice  of 
Errata  Filing 

October  2.  2001. 

Take  notice  that  on  September  27, 
2001,  Dominion  Transmission  Inc. 
(DTI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

Substitute  Second  Revised  Sheet  No,  1121 
Substitute  Second  Revised  Sheet  No.  1122 
Substitute  First  Revised  Sheet  No.  1123 

DTI  requests  an  effective  date  of 
November  1,  2001  for  these  proposed 
tariff  sheets  which  are  submitted  to 
replace  the  original  sheets  submitted  in 
its  September  21,  2001  filing  to 
incorporate  additional  language 
approved  in  the  Settlement  (proposed 
GT&C  Sections  16.6  through  16.9)  and 
reserves  two  sheets  for  future  use  in 
accordance  with  the  Commission's 
requirements. 

DTI  states  that  copies  of  this  filing  are 
being  served  upon  DTI's  customers  and 
interested  state  commissions  and  to  the 
parties  to  the  proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888.First  Street.  NE,.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://^^^^■^\■.  fere. gov  using  the  "RIMS" 
link,  select  "Dockets"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  38.5.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link 

David  P.  Boergers. 

St'(  Tf'tan, 

!FR  Dm  .  01-2.5208  Filed  10-5-01.  8.45  am| 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -61 9-000] 

Enbridge  Pipelines  (KPC);  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  2.  2001. 

Take  notice  that  on  September  28. 
2001,  Enbridge  Pipelines  (KPC), 
formerly  Kansas  Pipeline  Company 
(KPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  November  1,  2001; 

First  Revised  Sheet  .\'o.  1,5 
First  Revised  Sheet  No  21 
First  Revised  Sheet  No  26 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  ,30 
First  Revised  Sheet  No.  .31. A 
First  Revised  Sheet  No   31C: 

KPC  states  that  the  purpose  of  the 
filing  is  to  reflect  a  decrease  of  0.3251% 
in  its  Fuel  Reimbursement  Percentage 
for  volumes  delivered  between 
November  and  March  pursuant  to 
Section  23  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  After 
the  change.  KPC  states  that,  other  than 
the  1.25%  fuel  retention  collected 
pursuant  to  the  Transok  lease,  its  system 
Fuel  Reimbursement  Percentage  will  be 
0,00%  for  each  of  its  three  (3)  Zones. 

KPC  further  states  that  because  of  an 
administrative  oversight,  it  did  not  file 
to  change  its  Fuel  Reimbursement 
Surcharge  effective  on  November  1 , 
2000.  however,  because  the  rates  would 
have  increased,  there  was  no  adverse 
effect  on  its  shippers.  KPC  requested 
any  waiver  that  may  be  required,  to 
permit  the  proposed  tariff  sheets  to  be 
made  effective  on  November  1 ,  2001 . 

KPC  states  that  copies  of  its 
transmittal  letter  and  appendices  have 


been  mailed  to  all  affecttnl  c  ustomtTv 
and  interested  state  commission^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  w  ith  the 
Federal  Energv  Regulator)'  Commission. 
888  First  Street.  NE  .  Washington.  DC. 
20426.  in  accordani  e  with  Sections 
385  214  or  385,21 1  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154  210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  a\ailable  for  public 
inspection.  This  filing  mav  also  be 
viewed  on  the  web  at  http:// 
MTVw./erc.gov  using  the    RIMS  "  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicalh 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission  s  web 
site  under  the  "e-Filing"  link 

David  P.  Boergers, 

iFR  Do(    01-25217  Filed  10-5-01;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-390-002] 

Granite  State  Gas  Transmission.  Inc.: 
Notice  of  Compliance  Filing 

October  2,  2001. 

Take  notice  that  on  September  2  7 
2001.  Granite  State  Gas  Transmission. 
Inc.  (Granite  State)  tendered  its  filing  in 
compliance  with  the  Commission's 
September  12.  2001  Order  on 
Compliance  Filing 

Granite  State  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm  and 
interruptible  customers,  affected  state 
commissions,  and  parties  on  the  official 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Se<:tion 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/ittp.-Z/wMTi'. fere. gov  using  the  "RIMS  ' 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(])(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary 

IFR  Doc.  01-25207  Filed  10-5-01.  8;45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP01 -61 6-000] 

Iroquois  Gas  Transmission  System. 
L.P,;  Notice  of  Tariff  Filing 

October  2.  2001 

Take  notice  that  on  Septemtjer  28. 
2001    Iroquois  Gas  Transmission 
Svsteni   !   V    Ir^xjuois)  tendered  for 
fihng  .1^  luir    i   ts  FERC  Gas  Tariff,  First 
Kev  ise(i  \  nlunit-  No.  1.  Fourth  Revised 
Sheet  No  A.\   vMth  an  pffet  ti\-e  date  of 
November  1 ,  iOOl 

Iroquuis  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.3  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing  Fourth 
Revised  Sheet  No.  4A  and  supporting 
workpapers  as  part  of  its  annual  update 
(if  Its  Deferred  Asset  Surcharge  to  refiect 
the  annual  revenue  requirement 
dsso(  irtted  with  its  Deferred  Asset  for 
the  amortization  period  commencing 
November  1,  2001.  Iroquois  states  that 
the  re\  ised  tariff  sheet  reflects  a 
ilei  rease  of  S  0001  per  Dth  in  Iroquois 
effective  Deferred  Asset  Surcharge  for 
Zone  2  of  S  0001  per  Dth  (from  $.0005 
!(i  .S  0004  per  Dth).  which  results  in  a 
decrease  in  the  Inter-Zone  surcharge  of 
SOOOl  per  Dth  (from  $.0012  to  $.0011 
per  Dth). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interv  ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NT  .  Washington,  DC 
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20426.  in  accordance  with  Sections 
385.214  or  385  211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  he 
viewed  on  the  web  at  http" 
www.  fere  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for    . 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronic. ally 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers,  i 

Sfrri'tary.  ' 

[FR  Doc.  01-25214  Filed  10-5-01;  8:45  am] 

BILLING  COOe  B717-01-P  | 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -61 7-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Tariff  Filing 

0(  triSHT  2.  M()\. 

Take  notice  that  on  September  28. 
2001 .  Iroquois  Gas  Transmission 
System.  L.P  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Fifth  Revised 
Sheet  No  4.-\.  with  an  effective  dale  of 
November  1,  2001 

Irf)quois  states  that  pursuant  to  Part 
154  of  the  Commissions  regulations  and 
Section  12  5  of  the  Cieneral  Terms  and 
Conditions  of  its  tariff,  it  is  filing  Fifth 
Revised  Sheet  .No.  4A  and  supporting 
workpaper  as  part  of  its  annual 
Transportation  Cost  Rate  .Xdjustment 
filing  to  reflect  <  hanges  in  .Account  No. 
858  costs  for  the  twelve  month  period 
commencing  November  1,  2001 

Iroquois  states  that  cfipies  o(  it-i  filing 
were  served  on  all  jurisdii  tion.il 
customers  and  interested  state 
( fimmissions. 

.-\nv  person  desiring  to  be  heard  or  to 
protest  >ai(i  filinij  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385  214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:/7 
n-ww. fere. gov  using  the  'RIMS"  link, 
select  'Docketr  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  bf  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  'e-Filing  "  link. 

David  P.  Boer^ers, 

Secretory. 

IFR  Dor  01-25215  Filed  10~.i-Ul,  8:4,=j  am| 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01 -123-000] 

Mirant  Americas  Energy  Marketing, 
LP.,  Mirant  New  England,  LLC,  Mirant 
Kendall,  LLC,  Mirant  Canal,  LLC  and 
Calpine  Eastern  Corporation  v.  ISO 
New  England  Inc.;  Notice  of  Complaint 

October  2,  2001. 

Take  notice  that  on  September  28. 
2001,  Mirant  Americas  Energy 
Marketing,  L.P..  Mirant  New  England, 
LLC,  Mirant  Kendall.  LLC.  Mirant 
Cianal,  LLC!  and  Calpine  Eastern 
Corporation  (collectively,  the  loint 
Complainants]  tendered  for  filing  a 
(  oiiipldinl  pursuant  to  Sections  200  and 
.30H  of  the  Federal  Power  At:t  against 
ISO  New  England  Inc.  (1S(}-NE)  in 
connection  with  ISO— NE's 
implfirr'ntation  of  a  two-week  cure 
period  for  iiistalled  capacitv 
deficiencies 

The  [oint  Complainants  have  served 
( ()[)ies  of  the  complaint  on  IS()-NE  and 
the  New  England  Power  Pool 

An\  per^on  desiring  to  he  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
luicrt^v  Regul.itorv  (iommission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  act.ordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedur<>  f  18  CFR  385.211  and 


385,214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  18, 
2001,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
18.  2001,  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www. /ere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secrptary. 

(PR  Do(  .  01-25200  Filed  10-5-01 ;  8:45  ami 

BILLING  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-61 5-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

October  2.  2001 

Take  notice  that  on  September  28, 
2001.  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
October  1,  2001: 
Kurtv-First  Rf^vised  Shfcl  \u.  <) 

National  states  that  under  Article  II. 
Section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  rate  of 
SO. 18  per  dth.  In  addition.  Article  III. 
Section  1  states  that  any  overruns  of  the 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
F'ederal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  inten-ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\'\v-\v.ferc.go\'  using  tlie  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronicalh 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boerpers, 

St'rrclan'. 

|FR  D(K  .  01-2.T213  Filed  10-5-Ul.  H  4,t  dnil 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-038] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Amendment 
Negotiated  Rate 

October  2.  2001. 

Take  notice  that  on  September  28. 
2001.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  an 
amendment  to  a  negotiated  rate 
agreement  currently  on  file  with  the 
Federal  Energy  Regulaton,-  Commission 
(Commission). 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessar\'  to  permit  the  amendment 
submitted  to  become  effective  October 
1.2001. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Enorgv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  b\  the  Commission  in 
determining  the  appropriate  actinn  tc  lie 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  interxene  Copies 
of  this  filing  are  on  file  \vith  tfie 
(Commission  and  are  .i\ailable  for  public 
inspection.  This  filing  may  also  be 
\iewed  on  the  web  at  http:// 
\\^\■^^■  frrc.gov  using  the   "RIMS    hnk. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\entions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Uavid  P.  Boerjjers, 

St'(  ri'lnn  . 

!FK  l)<i(    01-2,t204  Filed  10-5-01:  8:4.5  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-614-000] 

Northern  Border  Pipeline  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  2.  2001 

Take  notice  that  on  September  27, 
2001.  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  it  FERC  Cas 
Tariff,  First  Revised  X'olume  No.  1.  the 
following  tariff  sheets  to  become 
effective  October  29.  2001: 

ritip  Pagt' 

Fourth  Revised  .Sheet  No.  1 
First  Re\iseci  Sheet  No.  4 
Fitth  Revised  Sheet  No.  201 
Second  Revised  .Sheet  No.  213B 
Fourth  Revised  Sheet  No.  214 
Se(  Olid  Re\  ised  Sheet  No.  224 
Fifth  Revised  Sheet  No.  230 
Fihh  Revised  Sheet  No.  248A 
Tl:ir(i  Revi.sed  Sheet  No.  248A,01 
First  Re\  ised  Sheet  No.  266A 
Fifth  Revised  Sheet  No.  285 
rhird  Revised  Sheet  No  2m.\ 
Fifth  Revised  Sheet  No.  300A 
Se(  ond  Revised  Sheet  No.  400 
Sei  ond  Revised  Sheet  No.  405 
First  Revised  Sheet  No.  407 
Se(  ond  Re\  ised  Sheet  No.  419 
Fourth  Revised  Sheet  No.  420 
Set  ond  Revised  Sheet  No.  425 
Original  Sheet  No.  429C 
.Sei  ond  Revised  Sheet  No  430 
Fifth  Revised  Sheet  No.  431 
Second  Revised  Sheet  No.  435 
First  Revise(i  She-i  No.  441 
rhird  Revise(i  Sii,.fi  No.  455 
Fust  Revised  Sheet  No   462 


First  Revised  Sheet  No.  467 

Northern  Border  states  that  it  is  filing 
tariff  sheets  to  incorporate  housekeeping 
and  other  minor  changes  to  its  FERC  gas 
tariff. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter.ene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385. 211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
vvH-w./ercgov  using  the  "RIMS"  link, 
select  "Docketi  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
i.'iierv ciitii  li^  may  be  filed  electronically 
virt  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001  (a)(l)(iii)  and  the 
instrui  til  n^   m  the  Commission's  web 
site  uiiiier  tile   "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

'FR  n<«    01-25212  Filed  10-5-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP01-613-000! 

Northwest  Pipeline  Corporation:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  2.  2001. 

T<k<'  n ntii  o  that  on  September  26, 
200  i    Niirthwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
\  diine  No.  1.  the  following  tariff 
sheets,  to  be  effective  October  26.  2001: 

Third  Revised  Sheet  No.  221 
First  Revised  Sheet  No.  22? 
Sixth  Revised  Sheet  No.  244 
Fourth  Revised  Sheet  No  245 
Sixth  Revised  Sheet  No.  246 
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Third  Revised  Sheet  No.  247       | 
Third  Revised  Sheet  No.  276 
Knurfh  Revised  Sheet  No.  277 
Third  Revised  Sheet  No.  278 
First  Revised  Sheet  No,  278- .\ 
Second  Revised  Sheet  No.  278-B 
Second  Revised  Sheet  No.  27&-C 
Original  Sheet  No.  278-D 
Original  Sheet  No.  278-E 

Northwest  states  that  the  purpose  o[ 
this  filing  is  ( 1 !  to  expand  the  scope  of 
the  negotiated  rate  provisions  in 
Northwest's  tariff  to  make  those 
provisions  more  flexible,  and  (2)  to 
clanfv  the  priority  wf  service  provisions 
for  interruptible  service  at  negotiated 
rates. 

Northwest  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  reguiator\' 
commissions 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  th<^ 
Federal  Energy  Regulatory  (.onimission, 
888  First  Street.  Ni:..  Washington.  DC 
20426.  in  accordance  with  Sections 
.3852 14  or  385,21 1  of  the  Commission's 
Rules  and  Regulations,  .All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  perscm  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\-\\M  fere  gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)n)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filiny"  link. 

David  P.  Boer^ers. 

Setn'tan,  I 

iKRDoi    ()l-.;.5211  Filed  10-5-01:8:4.5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  | 

[Docket  No.  RP99-51 8-023] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

()( iMtj.T  J.  Sinn 

Take  notice  that  on  September  28, 
2001 .  PG&E  Cas  Transmission, 


Northwest  Corporation  (GTN)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-A.  First 
Revised  Sheet  No.  54C  and  Fifth 
Revised  Sheet  No.  87  to  comply  with 
the  Commission's  September  13.  2001 
Order  on  Negotiated  Rate  Filings  in 
Docket  Nos.  RP99-518-019,  -020,  -021, 
and  -022. 

GTN  states  that  these  tariff  sheets 
more  clearlv  articulate,  within  the 
Tariff,  GTN's  historic  practices  of 
posting  available  capacity,  GTN  requests 
that  these  tariff  sheets  become  effective 
October  29.  2001. 

GTN  further  states  that  a  copy  of  thi.s 
filing  has  been  serveii  upon  all  parties 
of  record. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Cximmission, 
888  First  Street.  NE.,  Wa.shington,  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  f:onsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://^^'\^''w. ferc.gov  using  the  "RIMS" 
link,  select  "Docket#'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l](iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boersers. 

Si'rrt^tary 

[PR  Doc.  01-25205  Filed  10-,5-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -620-000] 

Transwestern  Pipeline  Company  v. 
Southern  California  Gas  Company; 
Notice  of  Complaint 

October  2.  2U01 

Take  notice  that  on  September  28, 
2001 .  Transwestern  Pipeline  Company 
(Transwestern)  filed  a  complaint  against 
Southern  C.alifornia  Gas  Company 
(SoCalGas)  pursuant  to  18  CFR 
2385.206.  Transwestern  states  that 
SoCalGas  is  violating  Transwestem's 


tariff  by  failing  to  pay  the  appropriate 
Settlement  Bas  Rates  established  for  and 
agreed  to  by  SoCalGas  as  a  Current  Firm 
customer  under  the  Settlement  in 
Docket  Nos.  RP95-271.  et  al  (Global 
Settlement)  and  that  SoC'alGas'  payment 
of  a  non-escalated  non-Current 
Customer  rate  constitutes  a  violation  of 
the  terms  of  the  Global  Settlement  and 
the  Commission's  order  approving  the 
Global  Settlement.  Transwestern 
requests  that  SoCalGas  comply  with 
Transwestem's  Tariff  and  the  Global 
Settlement,  Transwestern  requests  that 
SoCalGas  comply  with  Transwestem's 
Tariff  and  the  Global  Settlement  by 
paying  the  proper  Settlement  Bas  Rates, 
reflected  on  the  applicable  tariff  sheet 
for  the  period  dating  back  to  November 
1,  1996.  in  accordance  with 
Transwestem's  invoices. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  18, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
18.  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
i\-ww.  ferc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers. 

Srcrrlar,- 

|FR  !)(»  ,  01-2,5218  Filed  lO-^i-Ol:  8:4,5  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  Notice  of  Annual  Report 

[Docket  No.  RP01 -61 8-000] 

Williston  Basin  Interstate  Pipeline 
Company 

October  2.  2001 

Take  notice  that  on  September  28. 
2001,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing.  First  Revised  Sheet  No,  ,3581  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  pursuant  to  Section  39  of 
that  Tariff.  The  proposed  effective  date 
of  the  tariff  sheet  is  September  28,  2001 . 

Williston  Basin  states  that  as  of  Julv 
31 ,  2001  it  had  a  zero  balance  in  FERC 
Account  No.  191.  As  a  result.  Williston 
Basin  will  neither  refund  nor  bill  its 
former  sales  customers  for  any  amounts 
under  the  conditions  of  Section  No 
39.3.1  of  Its  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulator*-  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  tn  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
invH. /erc.gov  using  the  •'RIMS"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers, 

(FR  Dor.  01-2.5210  Filed  lO-.S-Ol;  8:4.t  anil 
BILUNG  CX>OE  6717-OJ-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1895-002.  et  al.] 

Tampa  Electric  Company,  et  al.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

()(  tober  1,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Cnmmission: 

1.  Tampa  Eleciric  Company 

!)()(  ke\  Nus  ER(il-l8q.=i-002  and  EROl- 
24H.1-O01I 

Take  ncitice  that  on  Si^ptember  2' 
2001 ,  Tampa  Electric  Cnmpanv  (Tamp,! 
Electric)  refiled  with  the  F^Hlfral  Energv 
Regulator\-  Commission  (Commission). 
1 7  interchange  contracts  and  related 
documents  in  the  format  r<>quired  by  the 
Commission  s  Order  No  B14  The  filing 
was  made  in  compliance  with  the 
Commission's  letter  orders  dated  N!av 
30  and  (ulv  31.  2001  in  Docket  Nos 
EROl-1895-000  and  FROl  -248,^-000 
respectively, 

A  copy  of  the  compliance  filint;  h.i'- 
been  served  on  each  person  ilesignnled 
on  the  official  service  lists  in  these 
dockets,  each  party  to  a  contract  affected 
by  the  filing,  and  the  Florida  Publu 
Service  Commission 

Comment  dfjfp October  18,  2001  in 
accordance  with  Standard  Paragra[)h  K 
at  the  end  of  this  notice 

2.  Central  Vermont  Public  Service 
Corporation 

ilJocl^et  No.  1:;R9H-232'^-002I 

Take  notice  that  Central  \  ermnnt 
Public  Service  Corporation  (Central 
Vermont),  on  September  25,  2001. 
tendered  for  filing  with  the  Federal 
Energy  Regulator>-  Commission 
(Commission)  its  three-vear  update<l 
market  power  analysis  in  compliance 
with  Paragraph  (D)  of  the  Commission's 
order  granting  Central  Vermont  s 
market-based  rate  authoritv  Ontral 
Vermont  Public  Service  Corporation.  8.j 
FERC  61,166  (1998) 

Copies  of  the  filing  were  ser\('d  upon 
the  public  utility's  jurisdictional 
customers,  the  New  Hampshire  Publu 
Utilities  Commission  and  the  Vermont 
Public  Service  Board, 

Comment  r/aff=.  October  lb,  2001  in 
accordance  with  Standard  Paragraph  L 
at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No  ER01-2:3(. 2-001  i 

Take  notice  that  on  September  23, 
2001,  Virginia  Electric  and  Power 


Company,  domt;  hu'-iness  as  Dominion 
Virginia  Power,  tendered  for  filing  with 
the  Federal  Energy  Regulator)' 
Commission  (Commission),  two 
executed  Generator  Interconnection  and 
Operating  Agreements  (Interconnection 
.\tirecmpnt^'  with  Old  Dominion 
Klti  tni  (  .    pi'rative  (Old  Dominion). 
K.1I  h  lm> n  I  nnection  Agreement  sets 
forth  th<'  terms  and  conditions 
t:o\i'rniii-_  ttn  interconnection  between 
( I  i)i!   I'-tii-ii  turbine  plants  that  Old 
Uui:ii;i,o:.  has  not  yet  constructed  and 
Dominion  Virginia  Power's  transmission 
system.  The  executed  Interconnection 
Agreements  replace  the  unexecuted 
Iiitiri    niH  i  tun  Agreements  that  were 
filed  in  the  dbove  referenced  docket  on 
lane  20.  2001.  Dominion  Virginia  Power 
respectfully  requests  an  effective  date  of 
November  26,  2001  for  the  executed 
Interconnection  Agreements. 

Copies  of  the  filing  were  served  upon 
Old  Dominion  Electric  Cooperative  and 
the  Virginia  State  Corporation 
Commission. 

Comment  date:  October  16.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4    Iri-Statp  Power.  LLC 

jDotket  No.  ERG  1-2444-001) 

Take  notice  that  on  September  26. 
2001 . 1  ri-State  Power.  LLC  tendered  for 

filirm  with  thf  Federal  Energv' 
Kf'milHii'rs  (  nmmission  (Commission)  a 
K.  ^  1^,  ,i  sti.it  \i    1  which  provides  the 
.iiiifitioti.il  iiifi-ririit:!  n  requested  by  the 
<  nnimij.'-ion  in  itr  "^-tptember  12.  2001. 

Orrl.T, 

Comment  date:  Octol)er  1 7.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ARE  Generation  Compan\    LI  C. 

|Uo(  kfl  No   hRlil-^,SHt>-()Uii 

Take  notice  that  on  September  25, 
2001.  ARE  Generation  Company.  L.L.C. 
(AGC)  filed  with  the  Federal  Energy 
Regulatory-  CommLssion  (Commission) 
an  amendment  to  its  application  dated 
lulv  13.  2001  for  grant  of  certain  blanket 
,uithiiri/.=itions.  waiver  of  certain  of  the 
Coininis.Mon's  Regulations  and  issuance 
of  an  order  ac  (  epting  AGC's  FERC 
Kli'i  trsi  T,ir;ff  t)riginal  Volume  No.  1. 
aiiii  fih>(i  ail  iiinbrella  ser\'ice  agreement 
for  vhort  tPini  sales  of  energy  and 
c  apai  il\  frniii  ACC's  facility  to  HP 
l-ji<'rg\  1 ,1  irnprfiiN 

:\(li    an. •mil  -1  its  application  to 
pro\  iiit'  H  dctrtijed  explanation  of  the 
extraordinar\  circumstances  which 
justif\'  its  riHjiifvt  fnr  \\aiverofthe 
Commission  ^  t>ii  ni;.  notice 
requirement 

Comment  duti  ( )rtober  16.  2001.  in 
ac;c(irdan(  <■  w  itti  ,st,tn>iard  Paragraph  E 
,it  the  end  of  thus  iihIk  e. 


I 
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6.  Astoria  Energy  LLC  | 

IDocketNo   ER01-JIO.-1-0()() 

Take  notice  that  on  September  24, 
2001.  Astoria  Energy.  LLC  (Astoria 
Energy)  petitioned  the  Federal  Energy 
Regulatory'  Commission  (Commission) 
for  acceptance  of  Astoria  Schedule 
FERC  No.  1 ,  the  granting  of  certain 
blanket  approvals  mcluding  the 
authority  to  sell  electric  energy  and 
capacity  and  ancillary  ser\ices  at 
market-based  rates,  and  the  waiver  of 
certain  Commission  regulations 

Astoria  Energy  is  a  subsidiary'  of  SCS 
Energy,  LLC.  The  members  of  SCS 
Energy  LLC  do  not  have  any  ownership 
interest  in  a  franchised  electric  utility 
Neither  Astoria  Energy,  nor  SCS  Energy. 
LLC  own  or  control  any  transmission 
facilities  (other  than  limited 
interconnection  facilities).  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Commenf  date  October  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Edison  Sault  Electric  Company 

[Docket  No  O.-\01-7-<)00; 

Take  notice  that  on  September  19 
2001,  Edison  Sault  Electric  Company 
(Edison  Sault)  submitted  a  filing 
providing  notice  that  its  standards  of 
conduct  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commissum) 
in  the  above-captioned  docket  are  no 
longer  applicable  to  Edison  Sault  or  its 
employees.  On  lanuary  1.  2001   Edison 
Sault  transferred  its  transmission 
facilities  to  Amencan  Transmission 
Company.  LLC  (ATCLLC),  a  for-profit 
transmission  company  formed  pursuant 
to  Wisconsin  state  law  Edison  Sault 
now  operates  as  a  generation  and 
distribution  utility  Edison  Sault  is 
required  to  abide  by  the  standards  of 
conduct  filed  by  ATCLLC  in  Docket  No 
EROl-702-000,  to  the  extent  required  by 
that  filing. 

Comment  date  October  22,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

8.  Wisconsin  Electric  Power  Company 

(Docket  No  OAOl-8-OOO! 

Take  notice  that  on  September  19, 
2001,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric) 
submitted  a  filing  providing  notice  that 
its  standards  of  conduct  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  the  above-captioned 
docket  are  no  longer  are  applicable  to 
Wisconsin  Electric  or  its  employees 
Wisconsin  Electrics  filing  states  that 
because  Wisconsin  Electric  no  longer 
provides  transmission  service  pursuant 
to  an  open  access  transmission  tariff,  the 


standards  of  conduct  filed  by  Wisconsin 
Electric  have  become  moot.  Certain 
employees  will  be  bound  by  the 
American  Transmission  (iimipanv,  LLC 
standards  of  conduct  accepted  by  the 
Commission  in  Docket  No.  EROl-702- 
000. 

Comment  date:  October  22,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE    Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  shtjuld  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
.^nv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
\'iewed  on  the  web  at  http:// 
ivwwjerc  gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFK  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

David  P.  Boergers, 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -41 5-000] 

East  Tennessee  Natural  Gas  Company 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Patriot  Project,  Request 
for  Comments  on  Environmental 
Issues,  and  Notice  of  Public  Scoping 
Meetings  and  Site  Visit 

October  2   2001 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (HIS) 
that  will  discuss  the  environmental 


impacts  of  the  East  Tennessee  Natural 
Gas  Company's  (East  Tennessee)  Patriot 
Project  in  Tennessee,  Virginia,  and 
North  Carolina.'  The  proposed  facilities 
consist  of  an  expansion  of  the  existing 
mainline  that  would  include 
replacement,  looping,  and  uprating  of 
about  187  miles  of  pipeline  and  the 
addition  of  71.710  horsepower  (hp)  of 
compression  at  5  new  and  10  existing 
compressor  stations,  and  an  extension  of 
the  mainline  that  would  include  99.63 
miles  of  new  pipeline.  This  EiS  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with 
applicable  state  laws. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
To  Know?"  should  have  been  attached 
to  the  project  notice  East  Tennessee 
provided  to  landowners.  This  fact  sheet 
addresses  a  number  of  typically  asked 
questions,  including  the  use  of  eminent 
domain  and  how  to  participate  in  the 
Commission's  proceedings.  The  fact 
sheet  is  available  for  viewing  on  the 
FERC  Internet  website  (http:// 
n'ww.ferc.gov). 

This  notice  is  being  sent  to  affected 
landowners  along  East  Tennessee's 
route;  Federal,  state,  and  local 
government  agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  tribes  that 
might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effect;  local  libraries 
and  newspapers;  and  the  Commission's 
list  of  parties  to  the  proceeding.  We  ^ 
encourage  government  representatives 
to  notify  their  constituents  of  this 
proposed  action  and  encourage  them  to 
comment  on  their  areas  of  concern. 
Additionally,  with  this  notice,  we  are 


'  East  Tennessee's  application  in  Docket  No 
CPOl-415-000  was  filed  with  the  Commission 
under  section  7(c)  of  the  Natural  Gas  Act  and  Part 
157  of  the  Commission's  regulations. 

'  "We  ".  "us",  and  "our "  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 
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asking  other  Federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  in  the  project  area 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  may  choose 
to  participate  once  they  have  evaluated 
East  Tennessee's  proposal  relative  to 
their  responsibilities  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  later  in  this  notice. 

Summary  of  the  Proposed  Project 

East  Tennessee  wants  to  expand  the 
capacity  of  its  facilities  to  transport  up 
to  510.000  dekatherms  per  day  (dth/dav) 
of  natural  gas  to  four  local  distribution 
companies  and  three  power  plants  East 
Tennessee  seeks  authority  to  construct 
and  operate  the  Patriot  Project  that 
consists  of  two  components:  the 
Mainline  Expansion  and  the  Mainline 
Extension. 

A.  Mainline  Expansion,  which 
involves  improvements  along  East 
Tennessee's  existing  pipeline  in 
Tennessee  and  Virginia  includes: 

a.  a  total  of  about  85  miles  of  loop  ' 
(20  and  24-inch-diameter)  in  Franklin. 
Grundy.  Hamilton.  Knox.  Marion. 
Sequatchie,  and  Sullivan  Counties. 
Tennessee,  and  Smyth.  Washington,  and 
Wvthe  Counties,  Virginia; 

b.  about  24.7  miles  of  24-inch- 
diameter  pipeline  to  replace  existing 
smaller  diameter  pipelines  in  Smvth. 
Washington,  and  Wvlhe  Counties. 
Virginia: 

c.  hydrostatic  pressure  testing  of 
about  77.3  miles  of  existing  pipeline''  to 
increase  the  maximum  allowable 
operating  pressure  (MAOP)  of  the 
pipeline  in  Fentress.  Greene.  Grundv. 
Hamilton,  [ackson,  Morgan,  Roane. 
Sevier  and  Washington  Counties. 
Tennessee: 

d.  five  new  compressor  stations  in 
Fentress,  Green.  Jackson.  lefferson.  and 
Hamilton  Counties.  Tennes!;ee.  and 
changes  at  10  existing  compressor 
stations  in  Blount,  Macon.  Monroe. 
Sevier.  Sullivan.  Trousdale,  and  Verton 
Counties,  Tennessee,  and  Washington 
and  Wythe  Counties,  Virginia:  and 

e.  associated  mainline  valves,  piping, 
and  appurtenant  pipeline  facilities. 

B.  Mainline  Extension  which  includes 
construction  of: 


'  .\  l(K)fi  IS  ,)  >,(»)jmpnl  of  pipplint'  thai  is  ii<^ual!v 
insfdlU'(i  ,t(]|ai  cnl  tn  an  t^xistine  pipeliiu'  and 
connortrd  to  it  ,11  (xjth  t-nds.  Th>'  lnop  allnus  tiMir 
jia.s  to  be  moved  through  the  pipt- line 

*  Work  would  not  take  plat  i-  over  the  'Titin 
Ifiigth  of  the  upratf.  but  would  inciudf  land 
disturbancf  at  spm  ifir  lix.ations  for  the  invtHllalion 
of  mandolds  at  thi'  hvdrostalii  test  sites, 
rpplatenieni  of  mainline  and  side  \alvi's  and 
replaccnipnt  of  short  sittions  of  pipeline  at  road 
crossmgs. 


a.  about  92.6  miles  of  24-inc.h- 
diameter  pipeline  extending  through 
Wythe.  Carroll.  Flovd.  Patrick,  and 
Henr>'  Counties.  \'irginia  tn  ,i  n"W 
terminus  at  an  interconnection  with 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  svstem  in 
Rockingham  Cciuntv.  North  Carolina; 

b.  about  7  miles  of  16-ini  h-diameter 
pipeline  to  a  power  plant  under 
development  by  Henry  Countv  Power. 
LLC.  in  Henry  Countv.  Virginia: 

c.  3  new  meter  stations:  DEN.A  Wvthe 
Energy  Meter  .Station.  Henr\-  Countv 
Power  Meter  Station,  and  Transco  Meter 
Station:  and 

d  associated  mainline  vahes  and 
appurtenant  pipeline  facilities 
Nonjurisdictional  Facilities: 
Wythe  and  Henrv  Count\  Power  Energy 
Projects,  respectively )  that  would  be 
constructed  in  southwest  Virginia    In 
addition,  the  Patriot  Prtiject  would 
provide  supply  to  the  DENA  Murra\ 
LLC  facility,  which  is  currentlv  under 
construction  in  Georgia. 
A  general  overview  map  of  the  major 
project  facilities  is  shown  in  appendix 
1.'  If  you  are  interested  in  obtaining 
detailed  maps  of  a  specific  portion  of 
the  project,  follow  instructions  provided 
in  appendix  4.  .■X  listing  of  the  facilities 
is  in  appendix  2 

Land  Requirements  for  Construction 

(Construction  of  East  Tennessee  s 
proposed  facilities  would  require  about 
2.786.4  acres  Uncluding  compressor 
stations,  meter  stations,  and  1 16  2  acres 
of  additional  temporary  work  spaces)  of 
land  of  which  about  766.1  acres  are 
within  existing  easements   Following 
construction,  about  635  4  acres  would 
be  retained  as  new  permanent  right-of- 
way.  The  remaining  1.384  9  acres  of 
temporary  work  spa(  e  would  be 
restored  and  allowed  to  re\ert  to  torni>'r 
use 

The  nominal  construction  right-(jf- 
way  for  the  pipeline  would  be  100  feet 
wide,  with  50  feet  retained  as 
permanent  right-of-way  where  new 
right-of-way  would  be  required.  About 
68  percent  of  the  pipeline  route  (over  99 
percent  of  the  Mainline  Expansion  and 
about  10  percent  of  the  Mainline 
Extension)  would  be  adjac  ent  to  existing 
rights-of-way. 

Construction  would  disturb  1.269.9 
acres  of  agricultural  land.  145.3  acres  of 


The  appendii  ev  referi'iii  eii  m  this  notice  are  not 
fieing  printed  ,;;  'til  f(>d<>ral  RpijiMer.  f/jpies  an* 
,i\ail,d)lr  Hi,  t!:.  (  ,i  I!  1 1  in  ISM  on  s  »et)si|p  at  the 

KIMS     link,    ,r  Ir   in  the  Commissions  Public 
Ki'feniK  V  ,<nil  I  lie^  Maintenance  Branch.  888  First 
.Street.  NE.  Kmirn  2A.  Washington.  DC  20426.  or  call 
I20J)  2()H-rt7l   For  instructions  on  connecting  to 
fUMS.  refer  to  the  last  page  of  thi.s  notice.  Copies 

if  the  appeiidK  es  were  sent  to  all  those  receiving 
ttii'.  notii  r  m  the  niail 


non-forested  open  space.  1.076.1  acres 
of  woodland.  178.9  acres  of  developed 
land,  and  1 16.2  acres  of  additional  work 
spaces  in  several  counties  in  Tennessee, 
N'lrginia  and  North  Carolina. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
solicit  and  address  concerns  the  public 
may  have  about  proposals.  We  call  this 
"scoping."  The  main  goal  of  the  scoping 
process  is  to  focus  the  EIS  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission  is 
requesting  public  comments  on  the 
scope  of  the  issues  it  will  address  in  the 
EIS.  All  comments  received  are 
considered  during  the  preparation  of  the 
EIS. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  avoid 
impacts  on  various  resource  areas. 

Our  independent  analvsis  of  the 
issues  will  result  in  the  publication  of 
a  draft  EIS  that  will  be  mailed  to 
Federal,  state,  and  local  government 
agencies:  Native  American  tribes: 
elected  officials:  public  interest  groups: 
interested  individuals;  affected 
landowners:  newspapers;  libraries;  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
draft  EIS.  We  will  consider  all 
comments  on  the  draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  a  final  EIS.  The  final  EIS  will 
include  our  response  to  all  comments 
received  on  the  draft  EIS  and  will  be 
used  by  the  f  imunission  in  its  decision- 
making pnx  ess  to  determine  whether  to 
approve  the  project. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  Public  Participation 
and  Scoping  Meeting  section  of  this 
notice. 

Currentlv  Identified  Fnvironmenlal 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities,  the  environmental 
information  provided  bv  Ea.st 
Tennessee,  and  early  input  from 
intervenors.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Geology  and  Soils: 


I 
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— Potential  impacts  associdtf'd  with 
blasting 

—Potential  geologic  hazards, 
including  karst  terrain 

— Effects  on  soils 
Water  Resources  and  Wetlands; 

— Potential  effects  on  groundwater 
resources 

— Effects  on  24.^  perennial  streams 

— Effects  on  5  waterbodies  greater 
than  100  feet  in  width  (Elk  River  and 
South  Fork  Holston  Rivpr  in  Tennessee. 
and  Reed  Creek.  New  Rivpr  and  Smith 
River  in  Virginia) 

— Effects  on  18,2  acres  of  wetlands 

•  Vegetation  and  Wildlife: 

— Effect  on  vegetatifin.  wildlife,  and 
fisheries  resources 

•  Endangered  and  Threatened 
Species: 

— Potential  effect  on  17  federally 
listed  species  and  1  Federal  candidate 
species  that  mav  occur  in  the  project 
area 

•  Cultural  Resources: 

— Effect  on  archaeological  sites  and 
other  historic  properties 

•  Land  Use.  Recreation,  and  Visual 
Resources 

— Potential  impacts  on  residfntial 
areas 

— Effects  on  the  [effersun  National 
Forest.  .^ppalachIan  Trail,  Blue  Ridge 
Parkwav,  and  New  River  Trail  State 
Park 

— Visual  effects  of  the  aboveground 
facilities  on  surrounding  areas 

•  Socioeconomics: 

— Effects  of  construction  workforce  in 
migration 

•  Air  and  Noise  Quality; 

— Effects  on  air  and  noise  qualitv  from 
construction  and  operation  of  the 
compressor  stations 

•  Reliability  and  Safety; 

— Assessment  of  public  safety  factors 
associated  with  natural  gas  pipelines 

•  Alternatives: 

— Assessment  of  alternative  routes, 
systems  or  energy  sources  to  reduce  or 
avoid  environmental  impacts 

Public  Participation  I 

Vou  can  make  a  difference  by 
providing  us  with  vour  specific 
comments  nr  concerns  about  the  project. 
Bv  becoming  a  commentor.  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  bv  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  prnposal. 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact  Th^  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  vour 
comments  are  received  in  time  and 
properly  recorded: 


•  Send  an  original  and  two  copies  of 
your  letter  to;  David  P  Boergers. 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  NE..  Room 
lA.  Washington.  DC  20426; 

•  Refer  to  Docket  No.  CPOl-415-000; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Cas  Branch  2.  PI 
11.2;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  31,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
WTvu-./erc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  by  clicking  on  Login 
to  File  and  then  "New  User  Account". 

Everyone  who  responds  to  this  notice 
or  comments  throughout  the  EIS  process 
will  be  retained  on  our  mailing  list.  If 
you  do  not  want  to  send  comments  at 
this  time  but  still  want  to  keep  informed 
and  receive  copies  of  the  draft  and  final 
EIS.  please  return  the  Information 
Request  (appendix  4).  You  must  send 
comments  or  return  the  Information 
Request  for  your  name  to  remain  on  the 
mailing  list. 

Public  Scoping  Meetings  and  Site  Visit 

In  addition  to  or  in  lieu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  that 
the  FERC;  will  conduct  in  the  Mainline 
Extension  area  of  the  Patriot  Project 
The  locations  and  times  for  these 
meetings  are  listed  below. 
Monday  October  15 — Stuart.  Patrick 
Countv  High  School,  215  Cougar 
Lane.  Stuart.  VA  24171.  (276)  694- 
7137 
Tuesday  October  16— Wytheville, 
George  Wvthe  High  School,  #1 
Maroon  \Vay.  Wvtheville.  VA  24382. 
(276)  228-3157— Renee  |ones 
Wednesday  October  17 — Bristol  City, 
Bristol  Citv  Schools,  615  Edgemont 
Avenue.  Bristol.  TN  37620,  (423)  652- 
9447 — Facility  Supervisor  Jim  Arnold 
Thursday  October  18 — Chattanooga, 
East  Ridge  High  School.  4320  Bennett 
Road.  Chattanooga,  TN  37412-2299, 
(423)  887-6200— Kim  Gatewood 
The  public  scoping  meetings  are 
designed  to  provide  vou  with  mote 
detailed  information  and  another 
opportunity  to  offer  your  comments  on 
the  proposed  project.  East  Tennessee 
representatives  will  be  present  at  the 
scoping  meetings  to  describe  their 
proposal  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meetings  and  to  present  comments  on 


the  environmental  issues  they  believe 
should  be  addressed  in  the  draft  EIS.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

On  the  dates  of  the  meetings,  we  will 
also  be  conducting  limited  site  visits  of 
the  project  area.  Anyone  interested  in 
participating  in  the  site  visits  may 
contact  the  Commissions  Office  of 
External  Affairs  at  (202)  208-1088  for 
more  details  and  must  provide  their 
own  transportation. 

Beroming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  vou  mav  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervenor", 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).''  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
envirormiental  comments  considered. 

Availability  of  Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
(202)  208-1088  or  on  the  FERC  website 
[v^^x-w. fere. gov]  using  the  "RIMS"  link  to 
information  in  this  docket  number. 
Click  on  the  "RIMS  "  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions.  For  assistance 
with  access  to  RIMS,  the  RIMS  helpline 
can  be  reached  at  (202)  208-2222. 

Similarly,  the  "CIPS  "  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 


'■inter\ention-'i  mdv  also  be  fiipd  electronically  via 
the  Internet  in  lieu  of  pjper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  Menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS.  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

David  P.  Boergers, 

Serrf'tarw 

!FR  Dnr,  01-251^9  Filed  10- ,=5-01,  8:4.=)  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  To 
Intervene,  Protests,  Comments, 
Recommendations,  and  Terms  and 
Conditions 

October  2.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  So.:  12119-000. 

c.  Date  filed:  September  6,  2001 

d.  Applicant:  PowerVVheel  Associates, 

e.  Same  of  Project:  PowerWheel 
Demonstration  Project, 

f.  Location:  In  Kern  County. 
California.  The  project  would  be  located 
on  Semitropic  Water  Storage  District's 
(SVVSD)  main  intake  canal  at  Station 
70+50.  The  man-made  canal's  proximate 
source  of  water  where  the  project  will 
be  located  is  the  California  Aqueduct  at 
Station  2157+22.  The  project  would  not 
occupy  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  -825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  R. 
Broome,  Managing  Partner.  PowerWheel 
Associates,  100  Rockv  Creek  Road. 
Woodside.  CA  94062,  (650)  529-1810. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673, 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
the  following  paragraphs  about  filing 
responsive  documents, 

k.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
(November  3.  2001). 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers,  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  NE,,  Washington.  DC  20426, 
Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385,2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  Project  Numttrr 
(12119-000)  on  any  cnmnuMits.  pretests, 
nr  motions  filed 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  ser\'e  a  copy  of  that  dof:umpnt  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  rpsponsibilities 
of  a  particular  resource  agency,  the\ 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 

1.  Description  of  Project    The  project 
would  consist  of  a  watcrwheel,  7  feet  in 
external  diameter,  3'  >  feet  in  internal 
diameter  and  14'  .  fpet  long,  to  be 
operated  in  a  "run-of-fionduit"  mode 
with  whatever  flow  is  available  and 
required  to  satisf\'  SVVSD  customer 
needs  It  will  have  one  75-kW 
generating  unit  installed  at  the  sloping 
drop  structure  located  at  Station  70+50 
The  average  annual  generation  would  be 
328,500  kWh 

m.  Available  Locations  of 
■Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission  s 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  a\'ailable  for  public 
inspection.  This  filing  may  also  bf 
viewed  on  the  web  at  bttp:/ 
WMM-  fprc.gov  using  thp  "RIMS'   link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above 

n.  Development  -Application — :\n\ 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  iiu  iude 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 


application  or  .i  iexelopment 
application  (speciU  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Protests  of  Motions  to  Intervene — 
.Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filpd.  but  only  those  who  file  a  motion 
to  inter\ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
r  onditions.  and  prescriptions. 

r  Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385  2008. 

s.  All  filings  must  (1)  bear  in  all 
capital  letters  the  title  "PROTEST", 

MOTION  TO  INTERX'ENE",  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION".  "COMPETING 
APPLICATION",  "  COMMENTS",  " 
KKFI.V  (  OMMEN'TS", 

RL(  ■(  IVIMENDATIONS".  "TERMS 
.•WIH, ONDITIONS".  or 

PRE.SCRIPTIONS';  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
(  ond  .ions  or  prescriptions  must  set 
forthiheir  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulator)' 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
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accompanied  by  proof  of  service  on  all 
persons  listed  in  the  Service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

David  P.  Boergers. 

Secri^tarw 

[FR  Do.    01-2i2ni  Filed  10- .5-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7076-3] 


I 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Emission 
Compliance  and  Fuel  Economy 
information;  Motorcycles  and  Light 
Duty 

agency:  Environmental  Protection 
Agency  (EPAj 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  nf 
Management  and  Budget  (0MB): 
Emission  Compliance  and  Fuel 
Economy  Information:  Motorcvcles  and 
Light  Duty.  This  ICR  was  formerly  titled 
"Emission  Certification  and  Fuel 
Economy  Compliance:  Motorcycles. 
Light  Dutv  Vehicles  and  Light  Dutv 
Trucks";  EPA  ICR  0783.37.OMB  2060- 
0104.  it  expires  December  31.  2001   EPA 
is  also  planning  on  including  provisions 
currently  contained  in  other  ICRs 
dealing  with  assembly  line  testing, 
recalls  and  NLEV  standards.  OMB 
numbers  2060-0064.  2060-0094.  2060- 
0124,  2060-0345  and  2060-0425   Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  10.  2001 

ADDRESSES:  Interested  persons  mav 
obtain  a  copy  of  the  various  ICRs 
without  charge  from:  United  States 
Environmental  Protection  Agency. 
Certification  and  Compliance  Division. 
ATTN:  Richard  \V.  Nash.  2000 
Traverwood  Dr.,  Ann  Arbor.  Ml  481U.5 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W  Nash.  2000  Traverwood  Dr  , 
Ann  Arbor.  MI  48105.  (734j  214-4412, 
E-mail:  nash  dick@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


Affpcti'd  entities:  Entities  potentially 
affected  by  this  action  are  passenger  car, 
light  truck  and  motorcycle 
manufacturers  and  importers. 

Title:  Emission  (Compliance  and  Fuel 
Economv  Information:  Motorcycles  and 
Light  Duty.  This  collection  was  formerly 
titled  "Emission  Certification  and  Fuel 
Economv  Compliance;  Motorcycles. 
Light  Dutv  Vehicles  and  Light  Dutv 
Trucks";  EPA  ICR  0783.37.  OMB  2060- 
0104,  expiring  Def:ember  31,  2001. 

Abstract:  Under  the  Clean  Air  Act  (42 
use.  7525).  manufacturers  and 
importers  of  passenger  cars,  light  trucks 
and  motorcycles  must  have  a  certificate 
of  conformitv  issued  bv  EPA  covering 
anv  vehicle  thev  intend  to  offer  for  sale. 
In  addition,  car  and  truck  manufacturers 
(and  importers)  must  also  submit 
information  and  reports  required  by  the 
Energv  Conservation  and  Policy  Act  (15 
I.S.C;'.  2000  Pt  seq  ).  EPA  reviews 
vehicle  information  and  test  data  to 
verifv  that  the  vehicle  conforms  to 
appropriate  requirements  and  to  verify 
that  the  proper  testing  has  been 
performed.  Subsequent  audit  and 
enforcement  actions  may  be  taken 
based,  in  part,  on  the  initial  information 
submitted   .-\n  agencv  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
.4nd  48  CFR  chapter  15. 

ICR  Consolidation:  In  addition  to 
renewing  the  emission  certification 
portion  of  the  ICR,  EPA  is  proposing  to 
consolidate  several  related  and  similar 
KCRs  dealing  with  specific  aspects  of  the 
emission  compliance  process.  Although 
EPA's  various  compliance  activities 
have  always  relied  heavily  on 
information  collected  during  emission 
(  ertification:  a  limited  amount  of 
additional  information  is  sometimes 
also  required.  Consequently,  it  is  logical 
to  consolidate  these  other  collections. 
Further,  other  information  collections 
are  inherentiv  related  to  the  emission 
certification  process.  The  ICRs  proposed 
to  be  consolidated  are  discussed  in  more 
detail  in  the  paragraph  below. 

Of  necessitv,  test  vehicles  used  to 
substantiate  compliance  with  emission 
standards  cannot  be  covered  by  a 
certificate  until  one  has  been  issued. 
EP,^  has  established  proc:edures  for 
"exclusions  and  exemptions"  in  40  CFR 
part  85.  subpart  R;  the  information 
collection  is  approved  under  OMB 
2060-0124.  Motor  Vehicle  Exclusion 
Determination.  EPA  ICR0012.il.  EPA 
proposes  to  consolidate  this  collection 
with  the  certification  ICR  which  it 
supports  EPA  adopted  voluntary 


emission  standards  providing  a 
compatible  system  to  those  standards 
established  by  California  and  certain 
northeastern  states;  National  Low 
Emitting  Vehicle  Program.  NLEV.  The 
NLEV  information  requirements  were 
approved  by  OMB  2060-0345.  EPA  ICR 
1761.02.  However,  these  voluntary 
standards  have,  in  effect,  supplanted  the 
regular  standards  and  associated 
information  collection  previously 
approved  by  OMB.  Incorporating  these 
NLEV  reporting  burdens  with  the  other 
certification  provisions  they  have 
supplanted  is  both  logical  and  will 
eliminate  the  very  slight  overstatement 
of  burden  resulting  from  having  two 
duplicate  approved  processes  when 
only  one  is  used.  EPA's  emission 
certification  program  is  the  starting 
point  for  all  subsequent  compliance 
activities.  Information  collected  during 
certification  is  used  in  planning  those 
subsequent  activities  and  answering 
questions  that  may  arise.  The  formal 
title  has  been  Motor  Vehicle  Emission 
Certification  and  Fuel  Economy 
Compliance;  it  was  approved  by  OMB 
under  2060-0104,  EPA  ICR  783.39. 
Information  describing  the  vehicles 
which  will  be  produced  and  test  results 
substantiating  that  they  will  comply 
with  applicable  standards  is  reviewed 
by  EPA  before  issuing  a  "Certificate  of 
Conformity."  Assembly  line  testing, 
known  as  Selective  Enforcement  Audit, 
is  chronologically  the  next  compliance 
mechanism;  it  assures  that  the  vehicles 
actually  produced  do  in  fact  comply 
with  applicable  standards  and 
regulations.  Selective  Enforcement 
Audit  was  formally  approved  by  OMB 
under  2060-0064,  that  authority  has 
since  expired.  Although  EPA  has  not 
conducted  an  assembly  line  test 
recently,  the  Agency  wishes  to  retain 
authority  to  do  so;  albeit  at  a  very  low 
rate,  a  fraction  of  one  audit  per  year. 
The  Agency  believes  that  assembly  line 
testing  may  be  useful  in  some  limited 
circumstances  in  the  future  and. 
therefore,  proposes  to  include  it  in  the 
consolidated  ICR.  EPA's  other  major 
compliance  technique  is  vehicle  recall 
which  is  comprised  of  two  components. 
Vehicle  manufacturers  are  required  to 
submit  certain  reports;  Emission  Defect 
Information  and  Voluntar\'  Emission 
Recall  Reports  for  On-Highway.  Light- 
duty  Vehicles,  OMB  approval  2060- 
0425,  EPA  ICR  1916.01.  In  addition, 
when  EPA  conducts  testing  on  in-use 
vehicles,  manufacturers  are  asked  to 
verify  the  construction  and  testing 
conditions;  Verification  of  Test 
Parameters  and  Parts  Lists  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks. 
This  information  collection  is 
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authorized  under  0MB  number  2060- 
0094.  EPA  ICR  0167.06.  Both  recall 
activities  impose  relatively  minor 
burdens  and  are  an  extension  of  the 
information  originally  collected  to 
support  certification.  As  such.  EPA 
proposes  to  include  them  in  the 
consolidated  ICR.  Upon  0MB  approval 
of  the  consolidated  ICR,  the  previously 
approved  separate  ICRs  will  no  longer 
be  needed. 

Concurrent  Rulemaking:  EPA  is 
concurrently  proposing  to  amend 
certain  aspects  of  the  ICR  regarding  On 
Board  Diagnostic  (OBD)  ser\'ice 
information.  The  ICR  was  submitted  to 
OMB  on  01  April  2001  under  EPA 
number  0783.41;  the  Notice  of  Proposed 
Rulemaking  was  published  on  June  8. 
2001.  66  FR  30830.  Comments  on  this 
proposal  should  be  submitted  as 
directed  in  those  documents.  The  ICR 
renewal  will  be  amended  to  reflect  any 
changes  in  information  burden  that  are 
ultimately  approved  by  OMB. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

(v)  Evaluate  the  effect  of  combining 
the  ICRs  discussed  above. 

Burden  Statement:  The  total  labor 
burden  imposed  by  the  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Compliance  program  is 
approximately  538,192.5  hours/year. 
Approximately  70  respondents  are 
regulated  by  this  program,  yielding  an 
average  burden  of  7,688.5  hours/year/ 
respondent.  The  annual  operating  and 
papitalized  costs  are  $3  million  and  $9.7 
million  respectively.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 


the  purposes  of  collecting,  validating 
and  \'erifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  mformatidn. 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  tn  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated   October  1,  2001. 
Jeffrey  R.  Holmstead. 

Assistant  .Administrator.  Office  of  Air  and 

Radiation 

[FR  Doc  01-25262  Filed  10-5-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7076-7] 

Public  Listening  Sessions  on  the  Total 
Maximum  Daily  Load  (TMDL)  Program 
and  Related  Areas  of  the  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

summary:  EPA  is  inviting  all  interested 
members  of  the  public  to  participate  in 
one  or  all  of  a  series  of  five  public 
listening  sessions  on  the  Total 
Maximum  Daily  Load  (TMDL)  program 
(section  303(d)  of  the  Clean  Water  Act) 
and  related  issues  in  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  (section  402  of  the 
Clean  Water  Act). 

DATES:  See  SUPPLEMENTARY  INFORMATK>N 
section  for  meeting  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Foi 
general  information  on  the  meetings  and 
to  register  to  attend  one  or  more 
meetings,  visit  EPA's  TMDL  web  site  at. 
http://www. epa  gov/owow/tmdl/ 
meetings/  When  registering  online, 
include  your  name,  affiliation,  address, 
phone  number,  fax  number,  email,  and 
which  TMDL  listening  session  you  will 
attend.  If  you  are  unable  to  register 
online,  please  fax  registration 
information  to  (703)  934-1057  If  you 
have  questions  about  these  meetings  or 
if  you  want  to  mail  in  a  written 
statement  in  advance  of  a  public 
meeting  or  after  a  meeting,  contact 
Anne  C.  Weinberg,  US,  EPA  Office  of 
Wetlands,  Oceans  and  Watersheds 
(4503F),  U.S.  Environmental  Protection 


.■Xgent  V,  1200  Pennsylvania  Avenue. 
N\V  .  Washington,  DC,  20460.  phone 

(202)  401-078  or  email 
wfinht^rg  anne%epa.go\'. 

SUPPLEMENTARY  INFORMATION:  The 

purposr  oi  tht'^c  ii'-ti'iiiiiu  M'ssions  is  to: 
Impro\'e  understanding  of  the  TMDL 
program,  provide  information  about  the 
'-tHtus  of  the  current  program;  get 
stakeholder  perspectives  on  key  issues 
associated  with  the  TMDL  program  and 
related  issues  in  the  NPDES  program; 
and  identify/discuss  ideas  about  how  to 
address  issues  in  the  TMDL  and  NPDES 
programs  EPA  will  use  the  information 
received  at  these  public  listening 
sessions  as  it  considers  changes  to  the 
regulations  which  govern  the  TMDL 
program  (40  CFR  part  1 30)  and  related 
areas  of  the  NPDES  program  (40  CFR 
parts  122.  123.  and  124).  with  a  view 
toward  proposing  modifications  in  mid- 
2002 

Four  of  the  public  T.MDL  listening 
sessions  will  focus  on  specific  themes/ 
issues  including:  Implementation  of 
TMDLs  .addressing  Nonpoint  Sources; 
Scope  and  Content  of  TMDLs;  EPA's 
Role,  the  Pace  Schedule  for 
Development  of  TMDLs.  and  National 
Pollutant  Disc  barge  Elimination  System 
(NPDES)  Permitting  Pre  and  Post 
TMDLs:  and  Listing  Impaired  Waters.  At 
each  of  these  meetings,  the  public  will 
have  an  opportunity  to  discuss  TMDL 
interests  or  c:oncerns  both  related  and 
unrelated  to  the  specific  theme  issue  of 
the  meeting  At  the  fifth  meeting  in 
Washington.  DC.  EP.^  will  summarize 
the  input  received  at  the  first  four 
public  meetings  and  will  provide  an 
opportunity  for  additional  input 

We  are  using  a  non-trnditional  format 
for  these  listening  sessions.  These 
listening  sessions  will  include:  A 
background  presentation  by  EPA,  small 
group  sessions  during  which 
participants  can  choose  to  discuss 
issues  associated  with  the  theme  or 
other  topics  of  concern  to  them,  and 
general  discussions  in  plenary  session 
to  report  the  highlights  and/or  raise 
questions  from  the  small  group  sessions. 
In  addition,  any  person  who  wishes  to 
file  a  written  statement  may  do  so  before 
or  after  the  public  listening  session. 

Members  of  the  public  who  would 
like  to  attend  one  or  more  meetings  or 
submit  a  written  statement,  should  see 
the  information  on  registering  for 
meetings  and  submitting  written 
statements  in  the  For  Further 
Information  Contact  section  of  this 
notice 

Public  Meeting  Information 

The  public  TMDL  listening  sessions 
will  be  held  on  the  following  dates. 
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times  and  locations,  and  will  focus  on 
the  themes/issues  indicated  below: 

L  Public  TMDL  Listening  Sesaion. 
Chicago.  IL 

Meeting  Theme'  implementation  of 
TMDLs  Addressmg  N'tmpomt  Sources, 

Topics  to  he  discussed  include:  How- 
can  we  ensure  TMDLs  are 
implemented'  What  existing  technical 
tools,  authorities/programs,  and  funding 
sources  are  available  to  foster 
implementation' 

Date:  Oc\.  22-23.  2001 

Time:  1  pm-6  pm  on  Oct.  22.  2001 
and  8  am-nocm  on  Oct.  23.  2001 

Location:  The  Congress  Plaza  Hotel, 
520  South  Michigan  Avenue.  Chicago. 
IL  50605.  phone:  (312)  427-3800  or 
[800]  635-1666.  web  site:  http:/-' 
www.congressplazahntei  .com 

2  Public  TMDL  Listening  Session. 
Sacramento.  CA 

Meeting  Thence  St:r)pe  and  Cnnt'-'nt 
TMDLs. 

Topics  to  he  discussed  includf  .Aff 
TMDLs  appropriate  for  all  impaired 
waters  and  pollutants'  How  caji  TMDLs 
be  defined  to  facilitate  the  use  of 
adaptive  management'  How  can  \ve 
develop  TMDLs  to  encourage 
stakeholder  involvement  in  the 
allocation  process'  How  can  TMDLs  be 
defined  to  promote  a  watershed 
approach'  i 

Dafe  Nov    1-2.  2001,  ' 

Time:  1  pm — 6  pm  on  Nov,  1,  2001 
and  8  am — noon  on  Nov,  2.  2001. 

Location:  Doubletree  Hotel 
Sacrament(j,  2001  Point  West  Way. 
Sacramento,  CA  95815,  phone  (916) 
929-8855.  web  site:  http:// 
\\^^-^^■  doubletreehotels.com 

i.  Public  TMDL  Listening  Session. 
Atlanta.  GA 

Meeting  Theme.  E?.\'s  Role,  the  Pace/ 
Schedule  for  Development  of  TMDLs, 
and  NFDES  Permitting  Pre  and  Post 
TMDL. 

Topics  to  be  discussed  include:  How 
can  EPA  most  effectively  support  and 
ensure  Slate  TMDL  development:', 
requirements  for  EPA  action  in  response 
to  States'  acticm  or  inactuin;  schedules 
for  development  and  implementation  of 
TMDLs:  NPDES  permitting  in  impaired 
waters  prior  to  the  establishment  of  a 
TMDL;  and  implementing  TMDL.-.  in 
NPDES  permits,  including  the  schedule 
and  role  of  States  and  EPA  in  issuing 
these  permits 

Dafe:  Nov.  7-8.  2001. 

Time:  1  pm-6  pm  on  Nov,  7,  2001  and 
8  am-noon  on  Nov,  8.  2001, 

Location:  Atlanta  Capitol  Plaza  Hotel 
(formerly  Ramada  Capitol  Plaza  Hotel). 
450  Capitol  Avenue.  SW,.  Atlanta.  GA 
30312.  phone:  (404)  591-2000  or  (800) 


589-7952.  web  site:  http:// 
w\\iy  athintacapitolplaza.com. 

4.  Public  TMDL  Listening  Session, 
Oklahoma  City,  OK 

Meeting  Theme:  Listing  Impaired 
Waters. 

Topics  to  be  discussed  include: 
Timing:  How  often  should  the  section 
303(d)  list  be  submitted  to  EPA  (every 
2.  4.  or  5  years)'  Scope:  Should  the 
reporting  requirements  for  section 
305(b)  and  section  303(d)  be  integrated 
into  a  single  report'  List  Credibility: 
What  steps  should  be  taken  to  ensure 
credible  lists  of  impaired  waters'  Data 
and  information:  VVhat  can  be  done  to 
improve  data  and  inform.ation  available 
tf)  support  listing  decisions?  Public 
rev  iew:  How  can  we  improve  public 
understanding  of  listing  decisions? 

Da(e.  Nov,  15-16.  2001. 

Time:  1  pm-6  pm  on  .Nov.  15.  2001 
and  8  am-noon  on  Nov,  16.  2001. 

Location:  Hilton  Oklahoma  City 
Northwest.  2945  Northwest  E.xpresswav. 
Oklahoma  C:itv.  OK  731 12.  phone:  (405) 
848-4811  or  (800)  HILTON'S,  web  site; 
http://^^^s'\y.hilton.com 

5.  Public  TMDL  Listening  Session. 
Washington.  DC 

Meeting  Theme:  All  Issues. 

Date:  Dec.  11.  2001. 

Time:  8;30  am  to  5  pm  on  Dec  1 1 . 
2001. 

Location:  Wvndham  Washington,  DC. 
1400  M  St.,  mV..  Washington.  DC 
20005.  phone;  (202)  42'>-1700  or  {800j 
WYNDHANt.  web  site:  http:// 
\^■^^^^■  \\\ndham  com 

Members  of  the  public  who  plan  to 
attend  anv  of  these  me«'tings  should  see 
information  on  regisli'ring  for  the  public 
m^•..tlIlt;^  m  \h>'  FOR  FURTHER 
INFORMATION  CONTACT  section  above, 

Fnr  background  information  on  the 
TMDL  program  visit  EP.A's  TMDL  web 
site  at,  http:/'is-\\'\v  epa  gov/owow/tmdl/ 
and  for  background  information  on  the 
NPDES  program  visit  EPAs  NPDES  web 
site  at;  http://cfpubl.epa.gov/npdes/). 

Dated:  October  2.  2001. 
Robert  H.  Wayland  III. 

Director.  Office  of  Wetlands.  Oceans  and 

Watersheds. 

jFR  no<    01-2S2S7  Fiifd  lO-.^-Ol.  8.45  am] 

BILLING  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7076-1] 

Clean  Water  Act  (CWA)  303<d): 
Addition  of  Five  Waters  to  ttie  State  of 
New  Jersey's  1998  Section  303(d)  List 

AGENCY:  Environmental  Protection 
.Agency  (EPA) 


ACTION:  Notice. 


SUMMARY:  EPA  today  notices  its  final 
decision  to  disapprove  the  State  of  New 
Jersey's  omission  of  five  waters  on  its 
1998'Clean  Water  Act  Section  303(d) 
list.  EPA  is  adding  the  following  five 
waters  to  New  Jersey's  1998  Section 
303(d)  list  for  toxic  pollutant 
impairment;  Ackerman's  Creek,  Berry's 
Creek,  Birch  Swamp  Brook,  Capoolony 
Creek,  and  Edmunds  Creek, 

DATES:  Date  of  decision  was  September 
24. 2001. 

ADDRESSES:  Copies  of  the  relevant 
supporting  documents  may  be  obtained 
by  writing  to  Ms,  Rosella  O'Connor.  U.S. 
Environmental  Protection  Agency 
Region  2,  290  Broadway,  24th  Floor. 
New  York,  New  York  10006-1866. 
ocnnnor.rosella@epamail.epa.gov.  or  by 
calling  (212)  637-3823. 

The  administrative  record  containing 
background  technical  information  is  on 
file  and  may  be  inspected  at  the  U.S. 
EPA,  Region  2  office  between  the  hours 
of  8  a.m.  and  5:30  p.m..  Monday 
through  Friday,  except  holidays. 
Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  Ms.  Rosella  O'Connor. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rosella  O'Connor,  telephone  number 
(212) 637-3823. 

SUPPLEMENTARY  INFORMATION: 

I,  B<i(  kground 

II,  Final  .\(,tion 

Hi   Summary  of  Comments  Recei\f»d  and 
.Ageni  V  Responses 

I.  Background 

Section  303(d)  of  the  Clean  Water  Act 
(CAVA)  and  EPA's  implementing 
regulations  at  40  CFR  1 30.7,  require 
states  and  territories  to:  Develop  lists  of 
water-quality  limited  waters  still 
requiring  Total  Maximum  Daily  Loads 
(TMDLs):  establish  a  priority  ranking  of 
these  waters;  identify  pollutants  causing 
their  impairment:  and  identify  waters 
targeted  for  TMDL  development  over 
the  next  two  (2)  years.  TMDLs  include 
a  determination  of  pollutant  loadings 
compatible  with  achievement  of 
applicable  state  water  quality  standards. 
State  303(d)  lists  and  TMDLs  are 
submitted  to  the  EPA  for  approval  or 
disapproval. 
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Under  40  CFR  130.7(b)(1).  water 
quality-limited  segments  are  not 
required  to  be  listed  on  a  State's  Section 
,303(d)  list  where:  Effluent  limitations 
required  by  the  CVVA:  more  stringent 
effluent  limitations  required  bv  State, 
local,  or  federal  authority:  or.  other 
pollution  control  requirements  required 
by  State,  local  or  federal  authnrit\ .  arc 
stringent  enough  to  implement 
applicable  water  quality  standards 
VVaters  may  be  removed  from  the  303(d) 
list  if  any  of  the  listed  control  actions 
will  result  in  meeting  water  qualitv 
standards  by  the  next  listing  cycle.  If 
water  quality  standards  are  not  e.xpectcd 
to  be  achieved  by  the  next  listing  cycle, 
through  implementation  of  other 
required  controls,  it  is  appropriate  for 
waters  to  remain  on  the  303(d)  list  to 
ensure  that  implementation  of  the 
required  controls  and  progress  towards 
compliance  with  applicable  water 
quality  standards  occur. 

On  September  15.  1998.  the  State  of 
New  lersev  ("New  lersev")  submitted  its 
1998  CWA  Section  303('d)  list  to  EPA  for 
review  and  approval.  On  October  8, 
1998,  EPA  approved  New  )ersev's  CVVA 
Section  303(d)  list.  This  list  included 
approximately  1.048  water-quality 
limited  segments.  This  list  was 
challenged  in  a  lawsuit  commenced  in 
the  Federal  District  Court  for  the  District 
of  New  Jersey,  entitled  American 
Littoral  Society  and  New  Jersey  Public 
Interest  Research  Group  v.  United  States 
Environmental  Protection  Agency,  et  al 
(Civil  Action  No.  96-339  (MLC)).  In  a 
preliminary  decision  and  order  issued 
in  this  case  in  December  2000,  the  Court 
directed  EPA  to  provide  for  the 
inclusion  on  New  lersey's  303(d)  list  the 
five  following  waters:  Ackerman's 


Creek:  Berry's  Creek:  Birf:h  Surimp 
Brook:  Capooiony  Creek:  and  EdniuiHi  -- 
Creek.  These  five  waters  should  have 
been  inc  ludtnf  on  New  Jersev's  list  due 
to  impairment  In  toxic  pollutants  hut 
were  inadvertently  omitted 

By  a  second  order  dated  hih  14   jddl 
the  Court  directed  that: 

(EP.A)  shall  have  60  dnys  from  the  t'nlr\  of 
this  Order  to  submit  to  the  Federal  ReEister 
Un  publication  a  final  notice  adding 
.\i  kiTmnn's  Creek,  Berry's  Creek.  Bin  h 
Surfnip  Brook,  Capooiony  Creek,  and 
li(imnn(i>  Oeek  to  the  Clean  Water  Act 
sf(  tion  <0;i(d)  list  for  the  State  of  New  Jersey. 
i'l  iiir  !'i  suiimission  of  that  final  notice  to  the 
Federal  Register.  [EPA]  may  submit  to  the 
Federal  Register  for  publication  a  notice 
prnposmg  tlic  addition  of  those  waters  to  the 
:iO.'^(d)  list  and  may  seek  public  comment 
( (inrerning  the  proposed  dddition. 

This  order  was  entered  on  July  27,  2001. 
In  preparing  its  1998  CVVA  Section 

303(d)  list.  New  Jersey  relied  upon 
several  sourc:es  of  information, 
including  the  EP.-\  approved  CVVA 
Section  304(1)  lists  L'nder  CVVA  Section 
304(1),  States  were  required  to  submit  to 
EPA  several  lists,  including,  pursuant  to 
Section  304(l)(.M{i)— a  list  of  water 
bodies  the  State  does  not  expect  to 
achieve  State  water  qualitv  standards 
due  to  discharges  of  toxic  pollutants 
from  point  or  nonpoint  sources  (the 
mini  list  ").  In  1993.  EPA  appro\ed 
New  Jersey's  CWA  Section  304(1)  lists 
A  notice  announcing  EP.^  s  final 
approval  of  New  Jersey  s  304(1)  lists. 
including  New  Jerse\  s  mini  list,  was 
published  in  the  Federal  Register  on 
November  2.  1993  I'lH  FR  5H.t4H! 

The  five  waters  that  EP.^  is  adding— 
Ackerman's  Creek.  Berrv's  Oeek.  Bin  h 
Swamp  Brook,  Capoolonv  Creek,  and 
Edmund's  Creek  (sometimes  referred  to 


bi'low  as  the    five  omitted  waters") — 
iinginate  from  New  Jersey's  CWA 
Section  304(1)  mini  list.  VVith  the 
•  M  'J  Hon  of  these  five  waters  and  the 
^ingii  River,  discussed  below,  the 
remaining  waters  listed  on  the  CWA 
Section  304(1)  mini  list  were  included 
on  New  Jersev's  1998  CWA  Section 
303(d)  list. 

The  five  omitted  waters  were  found  to 
be  potentially  impaired  due  to 
contamination  from  adjacent  hazardous 
waste  sites  listed  on  the  National 
Priority  List. 

During  the  course  of  the  litigation  in 
early  2001 ,  EPA  determined  that  a  sixth 
water,  designated  by  New  Jersey  on  its 
mini  list  as  the  Singac  River,  had  also 
been  inadvertently  omitted  from  New 
Jersey  s  303(d)  list,  despite  the  fact  that 
New  Jersey  had  previously  determined 
that  it  was  impaired  due  to  violations  of 
whole  effluent  toxicity  requirements. 
However,  based  on  comments  received 
from  New  Jersey  durmg  the  comment 
period  on  thi";  pmpnsed  action,  EPA  has 
determined  tt,  i;  !!;:>  water  does  not 
require  listing  under  Section  303(d). 

n.  Final  .Action 

EPA  IS  disapproving  New  Jersey's 
failure  to  list  the  five  omitted  waters  on 
its  I'^qa  (  \VA  Section  303(d)  list,  and  is 
addiut;  these  five  waters  (shown  in 
1  .ihle  1    ti,  \ew  Jersey's  1998  Section 
<ii<   i    h^t   The  pollutants  potentially 
tdusini;  impairments  of  the  listed  waters 
are  identified  in  Table  1.  The  proposed 
rn't)(  >  in<  iuded  zinc  as  a  pollutant  of 
I  i  III  crn  for  the  Birch  Swamp  Brook.  As 
a  result  of  additional  information 
rerei\  ed  frnm  \ew  Jersey  during  the 
(Miiini-nt  [<r     i.  zinc  was  removed 
from  the  list  of  pollutants  of  concern. 


Table- 1.— List  of  Five  Waters  Added  to  New  Jersey's  1998  CWA  Section  303(d)  List 


Watert)cxjy 


Reach  No 


Pollutant(s) 


Ackermans  Creek [  02030103  

Berry  s  Creek     02030103034 

Birch  Swamp  Brook  02030104 

Capooiony  Creek 02030105  

Edmunds  Creek      02030105  


Chromium,  mercury.  PCBs,  chlorinated  tjcnzenes. 
Mercury,  other  metals 
Arsenic,  lead,  copper,  PCBs 

DDT 
PCBs 


CVVA  Section  303(d)(1)  and  EPA's 
regulations  at  40  CFR  130.7(b)(4)  require 
States  to  prioritize  waters  on  their 
Section  303(d)  lists  for  TMDL 
development.  EPA  has  assigned  a 
ranking  of  low  priority  to  the  five 
omitted  waters.  A  low  priority  is 
appropriate  because  of  the  control 
actions  that  are  currently  underway  for 
the  five  omitted  waters,  all  of  which 
have  been  listed  due  to  potential 
contamination  from  adjacent  hazardous 


waste  sites.  EPA  expec  ts  tliat  these 
waters  should  be  restored  upon 
implementation  of  the  remediation 
plans  for  the  sites  impacting  the  waters 
EPA  believes  that  any  TMDL  that  is 
developed  for  these  waters  will  re|\  on 
the  remediation  plans,  required  under 
40  CFR  300  430  for  the  hazardous  waste 
sites.  EPA  expects  that  New  lerse\  will 
track  the  progress  of  remediation  plans 
for  the  relevant  hazardous  sites  and  the 
water  quality  of  the  abn\e  five  waters 


III.  Summarv  of  (  ommcnts  Received 
and  Agenc  y  Responses 

EVA  n  itued  its  intent  to  disapprove 
the  I  imi  SSI  nil  iif  the  five  omitted  waters 
and  the  Siiig.K  River  on  August  2.  2001 
(66  FR  40282).  The  public  comment 
period  (  li.sfd    .n  Auijust  17.  2001. 
Uuriiii:  thr  ;  t'liuin  :;;  period.  EPA 
received  (  (imiiients  from  the  American 
Littiiidi  SiJLiet\ .  Delaware  River  Keeper, 
New  lersey  Public  Interest  Group 
(  iti/en  Lobby,  and  New  Jersey.  A 


I 
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summan'  of  the  comments  received  and 
EPA'5  responses  follnvv. 

Commpnt  lAmcncnn  Littoral  Society. 
Delaware  River  Keeper,  and  Sew  Jersey 
Public  Interest  Grnup  Citizen  Lobby): 
The  Court  in  American  Littoral  Society 
and  New  [ersev  Public  Interest  ResfMrch 
Group  V,  United  States  Environmental 
Protection  Agencv.  et  al.  (Civil  Action 
No.  96-339  (MLC))  ordered  EPA  to  add 
"six"  waters  to  New  lersev's  Se<:ti()n 
J03(d)  list,  EPA  should  disapprove  New 
lersev's  1998  Section  303(d)  list  because 
it  is  lacking  these  waters  and 
promulgate  a  3n3(d)  list  for  New  jersey 
that  includes  the  Mx"  waters. 

EPA  Response  The  Court's  December 
2000  and  lulv  2001  orders  addressed 
onlv  the  fivf^  omitted  water*^  as  follows: 
Ackerman  s  (Ireek.  Berr\'  s  Oeek;  Birch 
Swamp  Breiok;  Capoolony  Oeek;  and 
Edmund  s  Creek.  The  action  EPA  is 
taking  today  adds  these  five  waters  tn 
New  Jersey  Section  303(d)  list,  therebv 
satisfying  the  Court's  orders.  A  sixth 
water,  designated  by  New  jersey  on  its 
mini  list  as  the  Singac  River,  was 
identified  bv  EPA  in  earlv  2001  as  an 
additional  water  that  EPA  then  believed 
should  be  added  to  the  303(d)  list. 
However,  based  on  comm(>nts  received 
from  New  jersey.  EPA  has  determined 
that  this  water  should  not  be  listed  on 
New  lersev's  303(d)  list.' 

Comment  l\eiv  jersey}-  Zinc  should 
not  be  listed  as  a  contaminant  nf 
crmcern  for  Birch  Swamp  Brook. 

EPA  Response:  EPA  has  reviewed  the 
Remedial  investigation  Report 
associated  with  the  adiacent  hazardous 
waste  site  and  agrees  that  zinc  has  nnt 
been  identified  as  a  pollutant  of 
c:oncern 

Comment  I  Sew  jersevl  Surface  water 
quality  data  associated  with  the 
hazardous  waste  site  adjacent  to 
Capoloonv  (  Teek  indu  atf  that  the  site 
has  no  impact  on  surface  water  quality 
EPA  issued  a  Record  of  Decision  for  the 
site  m  1990  which  states  that  no  volatile 
organics  or  pesticides  were  detected  in 
surface  water  and  that  trace  amounts  nf 
inorganics  were  detected.  Fish  samples 
!  ollected  from  the  stream  showed 
detectable  levt'ls  of  DDT  and  othtT  site- 
related  contaminants  Fish  samples  from 
other  reaches  of  Capoloony  Creek  have 
shown  similar  levels  of  these 
contaminants  Capoloonv  Creek  should 
not  be  added  to  .New  Ierse\'s  1998 
Section  303(d)  list. 


EPA  Response:  Data  indicate  that  fish 
samples  are  contaminated  with  DDT 
and  other  contaminants.  It  is  not  clear 
whether  the  source  of  these 
contaminants  is  the  hazardous  waste 
site  or  other  unidentified  sources. 
However,  data  do  not  indicate  that 
designated  uses  and  water  quality 
standards  have  been  achieved. 
Therefore.  EPA  disagrees  that 
Capoloonv  Creek  should  not  be  listed 
and  will  include  the  Creek  on  New- 
Jersey's  1998  Section  303(dj  list.  New- 
Jersey  may  seek  to  remove  Capoloony 
Creek  from  its  303(d)  list  at  the  time  it 
is  required  to  submit  its  next  303(d)  list 
to  EPA.  provided,  however,  that  New 
Jersey  submit  data  and  information  fully 
justifying  such  a  delisting.- 

Comment  (Sew  Jersey):  The  Singac 
Brook  was  listed  due  to  noncompliance 
with  whole  effluent  toxicity  limits  in  a 
permit  issued  to  the  Township  of 
Wayne's  Mountain  View  Water 
Pollution  Control  Facilitv  Whole 
effluent  toxicity  test  results  between 
1998  and  2001  indicate  that  the  permit 
limit  was  exceeded  one  time  Since  a 
whole  effluent  toxicity  test  limit  is  in 
effect  in  the  permit  and  the  facility  is 
expected  to  comply  with  the  limit. 
Singac  Brook  should  not  be  listed. 

EPA  Response:  EPA  concurs  that  the 
Singac  Brook  should  not  be  listed  on 
New  Jersey's  1998  Section  303(d)  list. 
This  waterbod\  was  originally 
identified  as  recjuiring  controls  for 
whole  effluent  toxicity,  as  a 
consequence  of  the  discharge  from  the 
Township  of  Wavne's  Mountain  \'iew 
Water  Pollution  (>)ntrol  Facilitv  (the 

VVavne  Mountain  fac:ility  "). '  The 
permit  issued  to  the  Wavne  Mountain 
facilitv  includes  a  limit  for  whole 
effluent  toxicity.  L'nder  (40  CFR 
130.7(b)(l)(ii)).  waters  for  which  more 
stringent  effluent  limitations  required 
bv  State  or  local  authoritv  are  in  effec:t 
are  not  required  to  be  listed.  Therefore. 
pursuant  to  40  CFR  130.7{b)(l)(ii).  the 
permit  is  a  pollution  control 
requirement,  required  bv  New  jersey. 
that  is  sufficiently  string»'nt  to 
implement  the  applicable  water  quality 
standard,  and  there  is  no  longer  any 


'  In  lis  rommniits.  New  lersey  informed  KP.\  th.il 
its  original  dpsignalion  of  this  vtaXer  im  the  .Singjc 
River  was  an  error  and  that  the  relevant  water-s 
I  urrecl  name  is  the  .Singac  Brook  EPA  has 
confirmed  this,  .is  will  he  discuss<rd  in  more  detail 
Ijelow.  and  all  subsequent  references  to  this  water 
will  be  (o  the  Singac  Brook. 


'  The  stales  are  (.urrenlly  required  to  submit  their 
next  Section  303(d)  list  by  April  1.  2002.  but  EPA 
has  proposed  to  extend  this  (late  until  October  1. 
2002  (66  FR  41817.  8/9/01). 

'  .■Xs  noted  above  (footnote  1|  New  Jersey 
(iriginally  designated  this  water  in  its  mini  list  as 
the  Singac.  River.  In  its  comments.  New  lersey 
indicated  that  this  was  a  misnomer  and  that  the 
correct  name  for  this  water  was  the  Singac  Brook. 
To  verify  this.  EPA  reviewed  its  New  lersey 
Pollutant  Discharge  Eliminaticm  System  data  t)ase. 
which  indicates  that  the  Wayne  Mountain  facility 
dis4  harges  to  the  .Singac  Bnxik.  rather  than  the 
Singac  River.  Consequently,  the  relevant  receptor 
walerbody  is  in  fact  the  Singac  Brook. 


basis  to  list  the  Singac  Brook  for  whole 
effluent  toxicity."  ■• 

Dated:  Septembnr  24,  2001. 
VVilliam  Muszynski. 

.\rtini;  Ri'giunal  Administrator.  Rpginn  2. 
\VK  Doc,  01-2,')258  lilcd  10-3-01;  b;45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agenc\-  (FEM.'\)  is 
submitting  a  request  for  rexiew  and 
approval  of  a  collection  of  information 
under  the  emergency  processing 
procedures  in  the  Office  of  Managem<'nt 
and  Budget  (OMB)  regulation  5  CFR 
1320.13.  FEMA  is  requesting  the 
collection  of  information  to  approved  bv 
October  26, 2001. 

Supplementary:  Information  Public 
Law  106—398.  Fire  Investment  and 
Response  Enhancement  (FIRE)  Act,  Title 
XVll — Assistance  to  Firefighters, 
recognized  that  America's  fire 
departments  provide  ser\-ice  and 
protection  with  impact  far  beyond  the 
borders  of  the  communities  that  support 
them.  In  order  to  provide  this  service 
and  protection  with  the  effectiveness, 
speed,  and  safety  that  their  home 
communities  and  the  nation  as  a  whole 
demand,  many  fire  departments,  local 
community  and  state  entities  will  need 
to  increase  their  resources,  in  any  of 
several  categories.  PL  lOfi-398  created  a 
fund  to  support  worthy  proposals  to 
address  these  needs.  But  PL  106-398 
also  recognized  that  our  current 
understanding  of  the  magnitude  and 
nature  of  fire  department  needs  is  not 
well  defined.  Furthermore,  the  rationale 
for  Federal  government  assistance  to 
meet  these  needs  is  also  in  nec^d  of 
greater  definition,  given  the  normal 
presumption  that  routine  fire  protection 
is  a  local  function,  set  to  meet  loc;allv 


'  In  a>iditiiiii  In  Ihf  fliioM  ,  nir.ni.n's,  \>nv  Iitm'N 
Mit)niitti'<i  sonic  ut'iuT.il  piilii  s  i  ninmcnts.  .ml  sdnii" 
tprhnii  al  coniments  w  itii  spi>(  ifii  refprem  p  td 
.\(  kprman  s  (Tpek.  Berry  >  (.repk  .iiid  Edmunds 
(.rpelk   Thps>'  (  oniments,  luiwpvpr,  posed  no 
obje<:lii)ns  tn  llip  listiiiK  of  thesp  thrpp  Wdlers.  the 
low  priorili.  raukinn  .issiyiipd  tn  Ihpm  h\  EP.^.  or 
to  the  pollut.iiits  for  whic  h  thpv  wprp  prcpospd  to 
he.  listpd   (li)iispt)iiPiill\ ,  El'A  t>>lMnps  that  there  is 
iKi  rr.isnn  In  rpspoiid  In  tiiosc  .iddilioiial  cnmmpiits 
in  this  Federal  Register  mitic  p.  It  is  El'.A's  intpnl, 
however,  'n  I'iiiri'ss  tin-  issups  niispd  bv  IHpsp 
poiicv  and  In  Ihik  .il  i  miiiTipnts  diriM  llv  with  New 
jersev  in  'hi   iiiinipdidip  fuUur 
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defined  goals  and  supported  by  local 
resources.  Accordingly,  PL  106-398. 
Section  1701,  Sec.  33  (b)  required  that 
the  Director  of  the  Federal  Emergency 
Management  Agency  (PTMA)  conduct  a 
study  to  define  the  current  role  and 
activities  associated  with  the  fire 
services;  determine  the  adequacy  of 
current  levels  of  funding:  and  provide  a 
needs  assessment  to  identify  shortfalls 

Collection  of  Information 

Title:  U.S.  Fire  Service  Needs 
Assessment  Survey 

Type  of  Information  Callertion  New 
Abstract:  Public  Law  106-398. 
Section  1701,  Sec.  33  (b)  required  that 
the  Director  of  the  Federal  Emergencv 
Management  Agency  (FEMA)  conduct  a 
study  to  define  the  current  role  and 
activities  associated  with  the  fire 
services;  determine  the  adequacy  of 
current  levels  of  funding;  and  provide  a 
needs  assessment  to  identify  shortfalls 
America's  fire  departments  pro\ide 
service  and  protection  with  impact  far 
beyond  the  borders  of  the  communities 
that  support  them.  In  order  to  provide 
this  service  and  protection  with  the 
effectiveness,  speed,  and  safety  that 
their  home  c:ommunities  and  tht»  nation 
as  a  whole  demand,  many  fire 
departments  will  need  to  increase  their 
resources,  in  anv  of  several  categories. 
Current  understanding  of  the  magnitude 
and  nature  of  fire  department  needs  is 
not  Veil  defined.  Furthermore,  the 
rationale  for  Federal  government 
assistance  to  meet  these  needs  is  also  in 
need  of  greater  definititm.  given  the 
normal  presumption  that  routine  fire 
protection  is  a  local  function,  set  to 
meet  locally  defined  goals  and 
supported  bv  local  resources.  FEM.-\ 
will  use  the  expertise  in  the  L'nited 
States  Fire  Administration  (I'SFA).  the 
National  Fire  Protection  Associatiim 
(NFPAI  and  a  Technical  Advisory 
Ciroup  (TAC.)  drawn  from  national  fire 
service  organizations  to  define  a  survey 
questionnaire,  the  subject  of  this  notice, 
asking  fire  departments  to  describe  their 
current  resources  and  to  provide  such 
other  information  as  will  allow  for 
proper  interpretation  of  their  respcmses 
and  translate  them  into  ntH'ds.  relative 
to  a  framework  of  retjuirenK-nts 
developed  from  the  same  experts  and 
beginning  with  the  requirements 
embedded  in  existing  national  standards 
and  regulations.  The  resultant  random 
stratified  sur\ey  of  fire  departments  and 
subsequent  analvsis  will  be  compiled 
int(j  a  report  to  Congress,  and  the  report 
also  macle  available  to  the  public  via  the 
Internet,  in  order  to  serve  as  the 
informational  basis  for  future  Federal 
investmiMit  in  the  fire  service. 


Affected  Public:  Non-for-profit: 
Federal  Government,  and  State.  Local  or 
Tribal  Government 

Estimated  Total  Annual  Burden 
Hours.  8,958. 

Estimated  Cost:  The  estimated  (  osts  to 
the  government  will  be  contracted  direct 
labor  and  associated  overhead  costs  of 
S277.457.  There  would  be  no  costs  to 
the  respondent  other  than  the  minimal 
direct  labor  cost  of  a  single  fire  service 
worker  taking  a  small  amount  of  time  to 
complete  the  surve\  and  this  would  be 
applicable  only  to  those  fire 
departments  with  career  employees  The 
majority  of  the  respondents  will  be  from 
volunteer  fire  departments  from  whu  h 
no  direct  labor  costs  will  be  iik  iirred 
The  estimate  of  respondent  (  osts  fur 
those  career  departments  is  ( omputed  as 
follows:  estimated  number  of  surveys   - 
multiplied  by  the  national  a\erage 
hourlv  rate  of  a  firefighter  of  $18.65 
multiplied  by  0  33  (representing  the 
estimated  20  minutes  it  takes  to 
complete  the  survey)  and  multiply  that 
by  25  which  represents  the  percentage 
of  respondents  who  are  career  (paid) 
personnel   Using  this  equation,  total 
estimated  costs  to  respondents  of 
S41.770  IS  derued  (27.148  estimated 
survevs  >  S18  65  =  S506.310  x  0.33  = 
5167,082  "  0.25  =  541,770)  The  average 
cost  per  survey  IS  Si  53  The 
respondents  are  under  no  obligatmn  ti^ 
complete  the  survey  and  mav  refuse  to 
do  so  or  stop  at  any  time  so  the  average 
cost  to  the  respondent  could  easiU  not 
be  incurred  b\  refusing  to  fill  out  the 
survey. 

COMMENTS'.  Written  ( (imments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary'  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utilitv:  (b)  evaluate  the 
accuracv  of  the  agenc  v  s  estimate  of  the 
burden  of  the  proposed  c:ollection  of 
informati(m.  including  the  \alidit\  of 
the  methodology  and  assumptions  used 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  u.se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
tei  bnological  collection  techniques  or 
other  forms  of  information  technology. 
eg.,  permitting  electronu  submission  of 
responses  Comments  should  be 
received  within  f)0  days  of  the  i\,\U'  of 
this  notice 

ADDRESSES:  Interested  persons  should 
submit  written  i omnients  tn  Muriel  B 
Anderson.  Chief.  Kei  ords  Management 
Section.  Program  Services  and  Systems 
Branch.  Facilities  and  Services 


Management  Division.  Administration 
and  Resource  Planning  Directorate, 
Federal  Emergencv  Management 
Agencv.  500  C  Street.  SW,  Room  316. 
Washington,  DC  2()4"2. 
FOR  FURTHER  INFORMATION  CONTACT: 
(  ni!tri(  t  M.uk  A  VViiiliie\.  File  Frugram 
Spei  lalisi   1    S.  Fire  Administration. 
(t)  1 : 1  MK4-7465,  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 
number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e:mail 
muriel.Anderson@fema  gov. 

Dated   Spptember  28.  2tM)l. 
Keyrnald   I  ru|ill(i 

BranLh  Chwf.  Program  Sfr\'ices  and  Systems 
Branctt.  Facilities  and  Sen  ices  Management 
Division,  Administration  and  Resource 
Planning  Directorate:. 
jFR  Doc,  01-25243  Filed  10-5-01;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities;  Submission  for  0M6 
Review:  Comment  Request 

ACTION:  Notice  and  re^^uesi  lor 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Emergency  Management 
Exercise  Reporting  System  (EMERS) 

TvTJP  of  Information  Collection: 
Reinstatement,  with  change  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0248 

Abstract:  EMERS  is  an  automated  data 
collection  software  program  that 
c:aptures  the  positive  and  negative 
results  of  emergency  management 
exerci.se  and  actual  disaster  occurrences. 
This  data  is  used  to  analyze  the 
capabilities  of  State  and  local 
governments  to  n^spond  to  disasters 
FEMA  will  u.se  this  data  to  also 
determine  strengths  and  weaknesses 
and  actions  that  can  be  taken  at  the 
national  level  to  improve  programs. 
State  and  local  governments  use  EMERS 
data  to  track  exercises  activity  on  an 
annual  basis  and  to  use  the  lessons 
learned  for  the  de\  elopment  of 
c:orrective  action  plans,  strategic 
planning  and  for  Stale/local  annual 
basis  and  to  use  (he  lessons  learned  for 
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the  development  of  corrpctivo  action 
plans,  strategic  planning  and  for  State/ 
local  budgeting 

Affected  Public  Statf.  Local  or  Tribal 
Government 

Number  of  Respondent!;:  3.056. 

Estimated  Time  per  Respondent:  1 
hour 

Estimated  Total  Annual  Burden 
Hours  4.668. 

Frequency  of  Response:  On  Occasion. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergencv  Management  Agency.  Office 
of  Information  and  Regulatory  .Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  within  30  days 
of  the  date  of  this  notice 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  .^nde^s^^ 
Chief,  Records  Management  Section. 
Program  Services  and  Systems  Branch. 
Facilities  and  Ser\-ices  Management 
Division,  Administration  and  Resourc  e 
Planning  Directorate.  Federal 
Emergency  Management  Agencv.  500  C' 
Street.  SVV,  Room  316,  Washington,  DC 
20472.  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e:mail 
munel.anderson^fema  gov 

Dated  Oc  tiiber  1.  2001  i 

Reginald  Trujillo. 

Branch  Chiff  Program  Services  and  Systems 
Branch.  Facihtws  and  Senices Management 
Division.  Administration  and  Resource 
Planning  Directorate 

iFR  Dor,  01-25244  FiIhc)  lo-S-Ol.  8:45  ami 
BILUNG  CODE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY       ' 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergencv 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  thi- 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  3507, 

Title:  Implementation  of  Coastal 
Barrier  Resources  Act. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection 

OMB  Sumber  3067-0120. 


Abstract:  Section  II  of  the  Cjjastal 
Barrier  Resource  Act  (P.L.  348)  prohibits 
the  sale  of  National  Flood  Insurance 
Program  policies  for  new  cnnstruction 
and  substantial  improvement  of 
structures  on  undeveloped  coastal 
barriers  on  or  after  October  1.  1983.  The 
information  collection  contained  in 
FEMA  regulation  44  CVR.  Section  714 
is  used  bv  FEMA  to  determine  that  a 
structure  is  neither  new  construction 
nor  a  substantial  improvement,  and 
therefore  is  eligible  for  flood  insurance. 

Affected  Public:  Individuals  or 
Households:  Business  or  Other  For- 
Profit:  Not-for-Profit  Institutions:  Farms; 
Federal  Ciovernment;  State,  Local  or 
Tribal  Government 

Number  of  Respondents:  60. 

Estimated  Time  per  Respondent:  1.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  90  hours. 

Frequency  of  Response:  One-time 
during  life  of  policy 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
nf  Information  and  Regulator,'  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  t>e  made  to  Muriel  B.  Anderson. 
Chief.  Records  Management  Section. 
Program  Services  and  .Svstems  Branch, 
Facilities  and  Services  Management 
Division.  Administration  and  Resource 
Planning  Directorate.  Federal 
Elmergenfv  Management  Agencv,  500  C 
Street,  SW,  Room  316,  Washington.  DC 
20472.  telephone  number  (202)  64&- 
2625  or  facsimile  number  (202)  646- 
3347,  or  email 
muriel.anderson@fema.gov. 

n.ii^.i    St-PtMmher28.  2001. 
Reginald  Trujillo, 

Branch  Chief.  Program  Services  and  Systems 
Branch.  Facilities  and  Services  Management 
Division,  Administration  and  Resource 
Planning  Directorate. 

fFR  not:   01-2.5245  Filed  10-5-01,  B:45  anil 
BILLING  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1393-DR] 

Florida;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Kmergency 
Management  Agency  (FEMA). 


action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1393-DR).  dated  September  28.  2001, 
and  related  determinations. 
EFFECTIVE  DATE:  September  28.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Readiness.  Response  and 
Recovery  Directorate,  Federal 
Emergencv  Management  Agencv. 
Washington,  DC  20472.  |202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  28.  2001,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergencv 
Assistance  Act.  42  U.S.C.  5121-5204 
(the  Stafford  Act),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  ot  the  .State  of  Florida.  res\ilting 
from  severe  storms,  tornadoes  and  flooding 
associated  with  Tropical  Storm  Gabnelle  on 
September  13-21.  2001.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergencv 
Assistance  Act,  42  U.S.C.  §§5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses.  ■ 

You  are  authorized  to  provide  Public 
.Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
,\r\  vou  mav  deem  appropriate  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  .-\c  t  for  Public  .Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  .Act, 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  I 
hereby  appoint  Charles  M.  Butler  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Charlotte.  DeSoto.  Hardee,  Manatee,  St. 
Johns,  Sarasota,  and  Flagler  Counties  for 
Public  Assistance. 

All  counties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 
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(The  following  Catalog  of  Fpderal  Domesiit 
Assistant  e  Numbers  (C^FDA)  are  to  be  used 
far  reporting  and  drawing  funds:  8,1.5.37. 
Community  Disaster  Loans;  83,538,  Cora 
Brown  Fund  Program:  83,539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83,541.  Disaster  Linemployment 
.Assistance  (DUA);  83.542.  Fire  Suppression 
.■\ssistance:  83.543,  Individual  and  FamiK' 
Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83,548.  Hazard  Mitigation  Grant 
Program.) 
foe  M.  Allbaugh, 
Director 

|FR  Dor.  01-25248  File^!  l(»-5-<)l    H4'i  ,ini 
BILLING  CODE  67ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1391-OR) 

New  York;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York.  (FEMA-1391-DR). 
dated  September  11,  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  September  27.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 
Recover^'  and  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or  madge.dale@fema.gov 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  New  York  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  11.  2001: 

Delaware.  Dutchess.  Nassau.  Orajige. 
Putnam,  Rockland.  Suffolk,  Sullivan.  I  Ister. 
and  \Vest(  hester  C^ounties  for  lndi\idual 
.Assistant  e. 

(The  following  Catalog  of  Federal  Domestic 
.•\ssistant;e  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537 
Community  Disaster  Loans:  83.538.  C^ir.i 
Brown  Fund  Program;  83.539.  Crisis 
C^ounseling;  83  540.  Disastet  Legal  Serxii  es 
Progr=im:  83,541.  Disaster  rneniplovment 
Assistance  (Dl'.A.);  83.542.  Fire  .Suppression 
Assistance;  83.543.  Individual  and  Fannh 
Grant  (IFG)  Program;  83  544.  Public 
.'\ssistanc;e  Grants:  83,545.  Disaster  Housiny 


Program.  83  548,  Hri/arci  Mitigation  Grant 

Program) 

loe  M.  Allbaugh. 

Diivctiir 

|FK  Uo(    01-2524(1  Filed  10-5-01;  8:45  ami 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1392-DR] 

Virginia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergencv 
Management  Agency  (FEMA). 
ACTION:  Notice 


SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 
disaster  for  the  C>)mmonwealth  of 
Virginia  (FEMA-1  3q2-DR).  dated 
September  21,  2001,  and  related 
determinations, 

EFFECTIVE  DATE:  September  21    2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Resptjnsp  and 
Recovery  Directorate,  Federal 
Emergencv  Management  Agencv, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  21.  2001.  the  President 
declared  a  ma|or  disaster  under  the 
authority  of  the  Robert  T  Stafford 
Disaster  Relief  and  Emergenc\ 
Assistance  Act.  42  U  S  C   §§  5121-5204C 
(the  Stafford  Act),  as  follows; 

1  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia   resulting  from  fires  and  explosions 
(in  Septeml)er  1 1    2001 ,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  dec  laration  under  the  Robert  T, 
Stafford  Disaster  Relief  and  Emergencv' 
Assistance  Act.  42  U  S.C.  §«»  5121-5264c  (the 
Stafford  .At  t)  I.  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  \'irginia 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
\  ou  find  necessary  for  Federal  disaster 
assistant  e  and  administrative  expenses. 

'l  ou  are  authorized  to  provide  Individual 
.Assistance.  Categories  A  and  B  (debris 
removal  and  emergency  protective  measures) 
under  the  Publit:  Assistance  program  in  the 
designated  areas,  Hazard  Mitigation 
throughout  the  Commonwealth,  and  any 
other  forms  of  assistance  under  the  Stafford 
Ac  t  as  you  may  deem  appropriate.  Federal 
funding  for  debris  removal  to  eliminate 
immediate  threats  to  public  health  and  safety 
.imi  emergencv  protective  measures  to  save 
lives  and  [irotet  t  public  health  and  safety. 
shall  remain  at  100  percent  Federal  funding. 
as  I  pre\  iousK  authorized  under  Section  501 
(hj  of  the  Stafford  ,Ac:t  and  my  declaration  of 
Si'ptemhtT  12   2001   Consistent  with  the 


requirement  that  Federal  asMstdiice  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act, 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.SC,  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Thomas  Davies  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster, 

I  do  hereby  determine  the  following 
area  of  the  Commonwealth  of  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

,Arlington  County  for  Individual 
Assistance,  and  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B)  under  the  Public  Assistance  program 
at  100  percent  Federal  funding, 

,All  counties  within  the 
<     inm   nwealth  of  Virginia  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program, 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83,5.37, 
Community  Disaster  Loans;  83,538.  Cora 
Brown  Fund  Program;  83,539,  Crisis 
Counseling;  83,540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Familv 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83  548.  Hazard  Mitigation  Grant 
Program.) 
foe  M.  Allbaugh. 
Director. 
[FR  Doc.  01-25247  Filed  10-5-01;  8:45  ami 

BILLING  CODE  E718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Disaster  Grant 
Amounts 

AGENCY:  Federal  Emergency 
.M.iii  tc  inent  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  FEMA  gives  notice  that  we 
are  increasing  the  maximum  amounts 
for  Individual  and  Family  Grants  and 
Small  Project  Grants  to  State  and  local 
governments  and  private  nonprofit 
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facilities  for  disasters  declar>^d  nn  nr 
after  October  1.  2001 
EFFECTIVE  DATE:  October  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate.  Federal 
Emergenc\'  Management  Agencv. 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Art.  42  U.S.C. 
§§  5121-5204C  (the  Stafford  Act) 
prescribes  that  we  (FEMAI  must  adjust 
annually  grants  made  under  section  411, 
Individual  and  F'amily  Grant  Program, 
and  Small  Project  Grants  made  under 
section  422,  Simplified  Procedure, 
reletting  to  the  Public  Assistance 
program,  to  reflect  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  bv  the 
Department  of  Labor 

We  give  notice  that  we  are  increasing 
the  maximum  amount  of  anv  grant  made 
to  an  individual  or  family  for  disaster- 
related  serious  needs  and  necessarv 
expenses  under  section  411  of  the  Act. 
with  respect  to  any  single  disaster,  to 
S14.800  for  all  disasters  declared  on  or 
after  October  1,  2001, 

We  also  give  notice  that  we  are 
increasing  the  amount  of  any  Small 
Project  Grant  made  to  the  State,  local 
government,  or  to  the  owner  or  operator 
of  an  eligible  private  nonprofit  facility, 
under  Sec  422  of  the  Act.  to  S52.000  for 
all  disasters  declared  on  or  after  October 
1. 2001 

We  base  the  adjustments  on  an 
increase  in  the  Consumer  Price  Index 
for  .Ml  I'rban  Consumers  of  2,7  percent 
for  the  12-month  period  ended  in 
.\ugust  2001,  The  Bureau  of  Labur 
Statistics  of  the  US,  Department  of 
Labor  released  the  information  on 
September  18.  2001 

(Catalog  of  Federal  Domestic  Assistance  No. 

83  51f)  Disaster  .Assistance) 

|oe  .Vf.  Allbaugh.  | 

Director- 

iFK  Do(    ()l-:-..^-il  Filed  10-5-01:  8:45  ami 

BILUMG  COO£  671B-03-P 


FEDERAL  EMERGENCY       I 
MANAGEMENT  AGENCY 

Privacy  Act  Systems  of  Records: 
Amendment  to  Existing  Routine  Uses 

AGENCY:  Federal  Emergenc:\ 
Management  Agency  (FEMA). 
ACTION:  Notice  of  amendment  to  routine 
uses 

SUMMARY:  In  compliance  with  the 

requirements  of  the  Privacy  Act  of  1974. 
as  amended,  5  I '  S  f ",  S52a.  we  (FEMA) 


give  notice  of  amendments  to  two 
routine  uses  to  our  existing  system  of 
records  entitled.  FEMA/REG-2.  Disaster 
Recovery  Assistance  Files.  We  have 
clarified  the  language  in  routine  uses  (a) 
and  (b)  to  better  distinguish  the  two 
eligibilit\-related  routine  uses.  We  have 
updated  the  designation  of  system 
manager.  We  are  also  giving  notice  of 
the  availability  of  previously  published 
routine  use  (c).  regarding  hazard 
mitigation  planning  and  building  code 
♦■ntorrement, 

EFFECTIVE  DATES:  Routine  uses  (a)  and 
(b)  are  effective  for  major  disasters  and 
emergencies  declared  on  or  after 
September  11.  2001.  Routine  use  (c)  was 
effe(  ti\e  for  major  disasters  and 
emergencies  declared  on  or  after  April 
7,  2000.  Other  minor  modifications  to 
this  system  are  effecti\  e  October  9. 
2001 

ADDRESSES:  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency.  Office 
of  General  Counsel,  room  840.  500  C 
Street  SW..  Washington.  DC  20472.  or 
(email)  ruhfif'fpmn  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Leshan.  FOIA/Privacv  Specialist, 
at  (202)  646-3840,  or  (email) 
eileen.lef;h<u}'<i  femn.gov 

SUPPLEMENTARY  INFORMATION:  We 

published  notices  of  systems  of  records 
on  lanuarv  5.  1987,  52  FR  324;  February 
3,  1987,  52  FR  3344.  March  5,  1987.  52 
FR  6875,  September  7.  1990.  55  FR 
37182:  September  23.  1996.  61  FR 
49777,  and  lulv  27,  1999,  64  FR  40596, 
We  do  not  need  U>  provide  an  altered 
system  of  records  report  as  required  by 
5  US.C,  552a(r).  because  this  is  a  minor 
change  to  the  system  of  records 

This  change  is  to  clarify-  and  simplify 
the  language  of  two  existing  routine 
uses,  (a)  and  (b).  This  amendment  will 
not  change  the  type  or  amount  of 
information  collected  or  released.  An 
additional  minor  modification  includes 
an  update  to  the  designation  of  system 
manager  Finally,  this  notice  will  make 
the  public  aware  that,  although  on  July 
27.  1999,  (Volume  64.  Number  143) 
FEMA  published  notice  of  a  new 
routine  use  (c),  which  allows  us  to 
disclose  information  from  this  system  of 
records  to  federal,  state,  and  local 
governments  to  help  devel'jp  hazard 
mitigation  measures  for  community 
hazard  mitigation  planning,  and  to 
assure  building  practices  consistent 
with  hazard  specific  building  codes, 
standards,  and  ()rdinant;es,  FEMA  will 
release  information  under  that  routine 
use  only  for  disasters  declared  on  or 
after  April  7.  2000  This  is  because  we 
are  required  under  the  Privacy  Act  to 
give  notice  to  our  applicants  of  the 


purposes  for  which  we  might  disclo.se 
their  information,  and,  such  notice  was 
not  provided  on  application  forms  until 
that  date. 

Uattni:  0(  tober  2,  2001, 
Michael  D.  Brown, 
Gvnerai  Counsel 

The  entire  text  of  the  system  of 
records  affected  by  this  notice  and 
Appendixes  A  and  AA  to  FEMA/REG- 
2  follow: 

FEMA/REG-2 

SYSTEM  NAME: 

Disaster  Recovery  Assistance  Files. 

SECURrrY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

FEMA  National  Processing  Service 
Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  apply  for  disaster 
recovery  assistance  following 
presidentially  declared  major  disasters 
or  emergencies, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Records  of  registration  for 
assistance  (FEMA  Form  90-69.  Disaster 
Assistance  Registration/ Application 
includes  names,  addresses,  telephone 
numbers,  social  security  numbers, 
insurance  coverage  information, 
household  size  and  composition,  degree 
of  damage  incurred,  income 
information,  programs  to  which  we  refer 
applicants  for  assistance,  flood  zones, 
location  and  height  of  high  water  level, 
preliminary  determinations  of  eligibility 
for  disaster  assistance), 

(b)  Inspection  reports  (FEMA  Form 
90-56,  Inspection  Report)  contain 
identification  information,  and  results 
of  surveys  of  damaged  real  and  personal 
property  and  goods, 

(c)  Temporary  housing  assistance 
eligibilitv  determinations  (FEMA  Forms 
90-11  through  90-13,  90-16.  90-22.  90- 
24  through  90-28,  90-31,  90-33,  90-41, 
90-^8.  90-57.  90-68  through  90-70.  90- 
71.  90-75  through  90-78.  90-82.  90-86. 
90-87.  90-94  through  90-97,  90-99.  and 
90-101).  These  apply  to  approval  and 
disapproval  of  temporary  housing 
assistance:  general  correspondence, 
complaints,  appeals,  and  resolutions, 
requests  for  disbursement  of  payments, 
inquiries  from  tenants  and  landlords, 
general  administrative  and  fiscal 
information,  payment  schedules  and 
forms,  termination  notices,  and 
information  shared  with  the  temporary- 
housing  program  staff  from  other 
agencies  to  prevent  duplication  of 
benefits,  leases,  contracts,  specifications 


Federal  Register /  Vol.  66.  No.  195 /Tuesday.  October  9.  2001    Notues 


51437 


for  repair  of  disaster  damaged 
residences,  reasons  for  eviction  or 
denial  of  aid.  sales  information  after 
tenant  purchase  of  housing  units,  and 
status  of  disposition  of  applications  of 
housing. 

(d)  Eligibility  decisions  fiom  other 
agencies  (for  example,  the  disaster  loan 
program  administered  by  the  Small 
Business  Administration,  and  decisions 
of  the  State-administered  Individual  and 
Family  Grant  program)  as  they  relate  to 
determinations  of  eligibility  for  disaster 
assistance  programs. 

(e)  State  files  containing  related,  but 
independently  kept,  records  of  persons 
who  request  Individual  and  Family 
Grants,  and  administrative  files  anrf 
reports  FEMA  requires.  As  to 
individuals,  we  keep  the  same  type  of 
information  as  described  above  under 
registration,  inspection,  and  temporary 
housing  assistance  records.  As  to 
administrative  and  reporting 
requirements,  we  use  FEMA  Forms  76- 
27.  76-28,  76-30.  76-32.  76-34.  76-35. 
and  76-38.  We  also  use  State 
administrative  planning  formats 

AUTHORTTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121—5206:  Reorganization  Plan 
No.  3  of  1978. 

PURPOSE(S): 

To  register  applicants  needing 
disaster  assistance,  to  inspect  damaged 
homes,  to  verify  information  provided 
by  the  applicant,  to  make  eligibility 
determinations  for  that  assistance,  and 
to  identify  and  implement  measures  to 
reduce  future  disaster  damage. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(a)  We  may  disclose  applicant 
information  to  certain  agencies  as 
necessary  and  as  described  below  to 
prevent  a  duplication  of  efforts  or  a 
duplication  of  benefits  in  determining 
eligibility  for  disaster  assistance.  We 
may  disclose  only  information  from  this 
system  of  records  relevant  to  that 
agency's  particular  assistance 
program(s).  The  receiving  agency  is  not 
permitted  to  change  disclosed  FEMA 
records.  We  may  make  such  disclosures 
under  the  following  circumstances: 

(i)  To  another  Federal  agency  or  State 
government  agency  charged  with 
administering  disaster  relief  programs, 
and 

(ii)  When  an  applicant  seeks 
assistance  from  a  local  government 
agency  or  voluntary  agency  (as  defined 
at  44  CFR  206.2)  charged  under 
legislation  or  charter  with  administering 


disaster  relief  programs,  and  FEM.^ 
receives  a  written  request  from  that 
local  go\ernment  or  voluntarx  agency 
that  includes  the  appli(,ant's  nanif .  date 
of  birth  and  damaged  dwelling  address. 
FEMA  shall  not  relea.se  lists  of  names  to 
local  government  agencies  nr  voluntarv 
agencies  routine  use  (aidi; 

(b)  When  eligibility,  in  whole  or  in 
part,  for  a  FEMA  disaster  assistance 
program  depends  on  benefits  received 
or  available  from  another  sourc:p  for  the 
same  purpose,  we  may  disclose 
information  to  relevant  agencies, 
organizations,  and  institutions  onlv  a.s 
necessary  to  obtain  information  in  order 
to  determine  and  prevent  duplication  of 
benefits  (as  described  in  section  312  of 
the  Stafford  Act). 

(c)  In  response  to  a  written  request, 
we  may  disclose  information  from  this 
system  of  records  to  Federal.  State,  ur 
local  government  agencies  charged  with 
the  implementation  of  hazard  mitigation 
measures  and  the  enforcement  of 
hazard-specific  provision.s  of  building 
codes,  standards,  and  ordinances.  We 
may  disclose  only  information 
necessary  for  the  following  purposes: 

(i)  For  hazard  mitigation  planning 
purposes  to  assist  States  and 
communities  in  identifying  high-risk 
areas  and  preparing  mitigation  plans 
that  target  those  areas  for  hazard 
mitigation  projects  implemented  under 
Federal.  State  or  local  hazard  mitigation 
programs;  and 

(ii)  For  enforcement  purposes  to 
enable  State  and  communities  to  ensure 
that  owners  repair  or  rebuild  structures 
in  conformance  with  applicable  hazard- 
specific  building  codes,  standards,  and 
ordinances. 

(d)  Additional  routine  uses  may 
include  those  uses  identified  at  Nos   1 
2.  3.  5.  6.  and  8  of  Appendix  A. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  Under  5  V  S  C 
552a(b)(12):  We  may  make  disclosures 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.SC  1681  aifj  or  the 
Debt  Collection  Act  of  1982. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Interactive  database;  computer  discs. 
records  in  file  folders. 

retrievabiuty: 

By  name,  address,  social  security 
number,  case  file  numbers. 

SAFEGUARDS: 

Hardware  and  software  computer 
security  measures:  paper  files  in  locked 


filtM  .linnets  or  rooms:  buildings  are 
si«(  ured  during  non-business  hours  by 
building  guards. 

RETEtrriON  AND  DISPOSAL: 

Because  of  varying  record  schedules 
applicable  to  this  system  of  records,  we 
have  broken  down  the  paragraphs  under 
the  categories  of  records  section  for  easy 
reference.  Records  covered  by 
paragraphs  (a)  through  (d)  are  covered 
hv  FEMA  Records  Schedule  Nl-311- 
H6-1 .  Item  8b(l)  and  are  destroyed  6 
years  and  3  months  aher  the  files  are 
consolidated.  Records  covered  bv 
paragraph  (e)  are  covered  by  FTMA 
Records  Schedule  Nl-31 1-86-1,  Item  7 
and  are  destroyed  3  years  after  the 
disaster  contract  is  terminated 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

\\i'  lis!  the  addresses  of  Regional 
Uirnctors  and  Regional  Readiness, 
Response  and  Recovery  Division  Chiefs 
of  FEMA  in  Appendix  AA;  and  the 
Division  Director.  Recovery  Division, 
Readiness,  Response  and  Recovery 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472. 

NOTIFICATION  PROCEDURES 

You  shnii!(i  rtiidri',--  Ii:'.juiries  to  the 
appropriate  s\stt'rn  inandger.  Written 
requests  should  be  clearly  marked. 

Privacy  Art  Request"  on  the  envelope 
and  letter  Include  full  name  of  the 
indn  idual   some  type  of  appropriate 
personal  identification,  and  current 
address.  For  personal  visits,  you  should 
be  able  to  provide  some  acceptable 
identifiration.  that  is,  driver's  license, 
empldving  offi(  p  s  identification  card, 
or  other  identification  data. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  nntifi(ation  procedure  above 

CONTESTING  RECORDS  PROCEDURE: 

.Same  as  notification  procedure  above. 
The  letter  should  state  clearly  and 
ronriselv  what  information  you  are 
contesting,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  that  you  seek.  FEMA 
Privacy  Act  regulations  are  at  44  CFR 
part  6. 

RECORD  SOURCE  CATEGORIES: 

.\ppli(  ants  for  disaster  rw d^erv 
assistance,  credit  rating  ()u;>Mas 
financial  institutions   insurance 
companies  and  agencies  providing 
disaster  relief 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  TUB  ACT: 

None 

Appendix  A 

Introduction  to  Routine  Uses:  We  have 
identified  certain  routine  uses  that  are 
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applicable  to  many  of  our  systems  of  record 
notices  We  will  list  the  specific  routine  uses 
applicable  to  an  individual  system  of  record 
notice  under  the  "Routine  Use"  section  of  the 
notice  itself,  which  will  correspond  to  the 
numbering  of  the  routine  uses  published 
below  We  are  publishing  these  uses  only 
once  in  the  interest  nf  simplicity  and 
econom\  ,  rather  than  repeating  them  in  every 
individual  svstem  notice. 

1.  Routint^  Tsf' — Lan  Enforcement:  We  may 
disclase  as  a  routine  use  a  record  from  any 

of  our  svstem  of  records  that  indicates  either 
by  itself  or  in  combination  with  other 
information  that  we  have,  a  violation  or 
potential  violation  of  law.  whether  civil, 
iriininal  or  regulatory,  and  whether  arising 
b\  general  statute,  or  by  regulation,  rule  or 
iirder  We  may  disclose  these  records  to  the 
■ipprfjpriate  agency  whether  Federal,  State, 
territorial,  local  or  foreign,  or  foreign  agency 
or  professional  organization,  responsible  for 
enforcing,  implementing,  investigating,  or 
prose(  uting  such  violation  or  for 
implementing  the  statute,  rule,  regulation  or 
order. 

2.  Routine  I'se — Disclosure  When 
Rp(jUPstino  Information:  We  may  disclose  as 
d  routine  use  a  retord  from  our  system  of 
records  to  a  Federal.  State,  or  local  agency 
maintaining  civil,  criminal,  regulatory, 
licensing  or  other  enforcement  information  or 
other  pertinent  information,  such  as  current 
licenses,  if  necessary  to  obtain  information 
relevant  to  an  agency  decision  concerning 
hiring  or  retention  of  an  employee,  issuance 
of  a  security  clearance,  letting  of  a  contract, 
or  issuance  of  a  license,  grant,  or  other 
benefit. 

.1.  Routine  Use — Disclosure  of  Requested 
Information:  We  may  disclose  as  a  routine 
use  a  record  from  our  system  of  records  to 
i  Federal  agency  in  response  to  a  written 
request  in  connection  with  hiring  or  retaining 
an  employee,  an  investigation  of  an 
employee,  letting  of  a  contract,  or  issuance  of 
d  li(  ense.  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  e.x\ent  that  the 
information  is  relevant  and  necessary  to  the 
retjuesting  agenc.ys  decision. 

4   Rnutinf  f 'se — Grievance.  Complaint. 
.■\ppfal  We  mav  disclose  as  a  routine  use  a 
record  fruin  our  svstem  of  records  to  an 
authorized  appeal  or  grievance  examiner. 
formal  cfimplaints  examiner,  equal 
employment  opportunity  investigator. 
arbitrator,  or  other  dulv  authorized  official 
investigating  or  settling  a  grievance, 
complaint,  or  appeal  filed  bv  an  employee. 
We  mav  also  disclose  as  a  routine  use  a 
re(  ord  from  this  s\  stem  of  records  to  the 
Office  of  Personnel  Management  under  that 
agencv's  responsibiiit\  to  evaluate  Federal 
personnel  management. 

To  the  extent  that  official  personnel 
re(  ords  in  our  custody  are  covered  within 
svstfuns  of  re(  ords  published  bv  the  Office  of 
Personnel  Management  as  government-wide 
re(  ords  we  will  consider  those  records  as  a 
[i.irt  of  that  government-wide  system.  We 
md\  transfer  as  a  routine  use  to  the  Office  of 
Personnel  Management  under  official 
personnel  programs  and  activities  other 
official  personnel  records  covered  bv  notices 
that  we  published  and  that  we  consider  are 
separate  svstems  of  re<.ords. 


5.  Rouiine  Use — Congressional  Inquirips:  If 
the  individual  subject  of  the  record  asks  us 
to  disclose  the  information,  we  may  disclose 
as  a  routine  use  a  record  from  our  system  of 
rec:ords  to  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response  to  an 
inquiry  from  the  congressional  office. 

B.  Routine  Use — Private  Relief  Legislation: 
We  may  disclose  as  a  routine  use  the 
information  contained  in  our  system  of 
records  to  the  Office  of  Management  and 
Budget  at  any  stage  of  the  legislative 
coordination  and  clearance  process  set  out  m 
OMB  Circular  No.  A-19. 

7.  Routine  Use — Disclosure  to  the  Office  of 
Personnel  Management:  We  may  disclose  as 
a  routine  use  a  record  from  our  system  of 
records  to  the  Office  of  Personnel 
Management  concerning  information  on  pa\ 
and  leave  benefits,  retirement  deductions, 
and  any  other  information  concerning 
personnel  actions. 

8.  Routine  Use — Disclosure  to  National 
Archives  and  Records  Administration:  We 
may  disclose  as  a  routine  use  a  record  from 
our  system  of  ret.ords  to  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
12906. 

9.  Routine  Use — Grand  fun':\Ne  may 
disclose  as  a  routine  use  a  rec.ord  from  our 
system  of  records  to  a  grand  jury  agent  under 
a  Federal  or  State  grand  jury  subpoena,  or 
under  a  prosecution  request  that  we  release 
such  record  for  introduction  to  a  grand  jury. 

Appendix  A.\ 

Addresses  for  FFMA  Regional  Offices 

Region  I — Regional  Director.  FKM.A.  room 

442.  I.W.  McCormack  Post  Office  and 

Courthouse  Building,  Boston,  MA 

02109-^595; 
Region  II — Regional  Director,  FEM.A.  Jd 

Federal  Plaza,  room  1338,  New  York,  NY 

10278-0002; 
Region  III — Regional  Director,  FEM.\   Libertv 

Square  Building  (Second  Floor!.  105 

South  Seventh  Street.  Philadelphia.  P.\ 

19106-3316; 
Region  IV— Regional  Director.  FEMA.  .500.1 

Chambl»e-Tucker  Road.  Atlanta.  GA 

30341; 
Region  V — Regional  Director.  Fb.M,\.  175 

West  (ackson  Blvd.,  4th  Floor.  Chicago. 

IL  60604-2698; 
Region  VI — Regional  Director,  FEMA,  Federal 

Regional  Center,  800  North  Loop  288. 

Denton.  TX  76201-3698; 
Region  VII— Regional  Director,  FEMA,  2323 

Grand  Boulevard,  room  900.  Kansas  City. 

MO  64108-2670; 
Region  VIII — Regional  Direr:tor.  FEM.^. 

Denver  Federal  Center,  Building  710. 

Box  25267,  Denver,  CO  H0225-0267 

IFR  Doc.  01-25241  Filed  ll)-.i-()l;  8:45  ami 
BILUNG  C006  6718-Oa-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Countywide 
Per  Capita  Impact  indicator 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


summary:  FEMA  gives  notice  that  we 
are  increasing  the  countywide  per  capita 
impact  indicator  under  the  Public 
Assistance  program  for  disasters 
declared  on  or  after  October  1 ,  2001. 
EFFECTIVE  DATE:  October  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recover^'  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-270.5, 
or  (email)  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Readiness, 
Response  and  Recovery  Policy  No. 
9122.1  prescribes  that  we  (FEMA)  will 
adjust  the  countywide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

We  give  notice  that  we  are  increasing 
the  countywide  per  capita  impact 
indicator  to  S2.66  for  all  disasters 
declared  on  or  after  October  1 .  200 1 . 

We  base  the  adjustments  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  2.7  percent 
for  the  12-month  period  ended  in 
August  2001.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18,  2001. 

(Catalog  of  Federal  Domestic  .-Kssistance  No. 
83.516.  Disaster  Assistance) 
Joe  M.  .Mlbaugh. 

Dirpctor 

IFR  Doc.  01-25241  Filed  10-5-01;  8;45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Statewide  Per 
Capita  Impact  Indicator 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  FEMA  gives  notice  that  we 
are  increasing  the  statewide  per  capita 
impact  indicator  under  the  Public 
Assistance  program  for  disasters 
declared  on  or  after  October  1 .  2001. 
EFFECTIVE  DATE:  October  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
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Recovery  Directorate,  Federal 
Emergency  Management  Agencw 
Washington,  DC  20472,  (202)  646-2705 

SUPPLEMENTARY  INFORMATION:  44  CFR 
§  206.48  prescribes  that  we  (FEMA) 
must  adjust  the  statewide  per  capita 
impact  indicator  under  the  Public 
Assistance  program  to  reflect  changes  in 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

We  give  notice  that  we  are  increasing 
the  statewide  per  capita  impact 
indicator  to  Si. 07  for  all  disasters 
declared  on  or  after  October  1 .  2001 . 

We  base  the  adjustments  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  2.7  percent 
for  the  12-month  period  ended  in 
August  2001 .  The  Bureau  of  Labor 
Statistics  of  the  U.S  Department  of 
Labor  released  the  information  on 
September  18,  2001. 

IC.rilalog  of  Federal  Domeslit  .^ssistarue  No 

8;i..Tl6.  Disaster  Assistance) 

|ee  M.  Allbaugh, 

Dircrlor 

|FR  Dor   ni-;i.T2,=iO  File(i  10-5-(Jl;  8:45  ami 

BILLING  CODE  671»-02-P 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications;  Revision  of 
SF  82,  Agency  Report  of  Motor  Vehicle 
Data 

AGENCY:  Office  of  Communications, 
GSA. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administrati'on  (GSA),  Office  of 
Governmental  Policy  revised  the  SF  82, 
Agency  Report  of  Motor  Vehicle  Data  to 
a  fully  automated  system  accessed 
through  the  internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lois  Mandell,  General  Services 
Administration,  (202)  501-2824  for 
access  to  the  internet  and  program 
questions. 

DATES:  Effective  October  9.  2001. 

Dated:  September  28.  2001. 
Barbara  M.  Williams. 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  (ieneral  Senices 

Administration. 

ll'R  Do<:  01-2.5228  Filed  10- .5-01.  HAS  am] 

BILUNG  COOE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Iowa  State  Plan 
Amendment  (SPA)  01-013 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS 
ACTION:  Notice  of  hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  on  November  14 
2001.  10  a.m..  Room  281.  Richard 
Boiling  Federal  Building.  6m  E.  Twelfth 
Street,  Kansas  City.  Missouri  64106. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  hv  October  24, 
2001, 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scullv-Haves,  Presiding 
Officer,  CMS,  Cl-09-1,3,  7.S00  .Security 
Boulevard.  Baltimore.  Maryland  21244 
Telephone:  (410)  786-2055 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Iowa  State  Plan  Amendment 
(SPA)  01-013.  Iowa  submitted  Iowa 
SPA  01-013  on  March  28.  2001   The 
issue  is  whether  Iowa  can  limit 
Medicaid  eligibility  to  members  of  the 
Balanced  Budget  Act  of  1997  (BBA)  buv- 
in  group  for  the  working  disabled  who 
have  not  attained  age  65. 

This  amendment  seeks  to  limit 
Medicaid  eligibility  under  the  optional 
categorically  needy  group  at  section 
1902(a)(10)(A)(ii)(XIII)  of  the  Social 
Security  Act  (the  Act),  to  individuals 
under  age  65.  This  group  is  more 
commonly  known  as  the  BBA  buy-in 
group  for  the  working  disabled. 
Coverage  of  the  group  itself  was 
approved  via  Iowa  SPA  00-04  The  SPA 
01-013  seeks  to  add  a  limitation  on  the 
age  of  eligible  individuals  that  was  not 
included  in  SPA  00—04.  For  reasons 
explained  below,  the  Centers  for 
Medicare  &  Medicaid  Ser\ices  ((.MS) 
formerly  the  Health  Care  Financing 
Administration,  disapproved  SPA  01- 
013. 

Iowa  requested  apprcnai  of  an  age 
limit  under  the  BBA  group  bee  ause 
State  legislation  authorizing  coverage  of 
the  group  limits  eligibility  to  those 
under  the  age  of  65.  However,  the 
Federal  statute  at  section 
1902(a)(10)(A)(ii)(XIII)  of  the  Ac:t  does 
not  provide  for  a  limit  on  the  age  of 
individuals  w-ho  can  be  eligible  under 
this  group,  nor  does  that  section  include 
any  authority  for  states  to  establish  suc:b 
a  limit.  Iowa  argued  that,  while  not 


stated  exj)lii  i!l\    tie   mlent  of  (>ongres.s 
in  enac:ting  the  BlJ.\  group  was  that 
eligibility  under  the  group  be  limited  to 
individuals  under  age  65.  The  State 
bases  its  argument  on  a  reference  in 
subsection  (XIII)  to  section  1905(q)(2)(B) 
of  the  Act  as  the  authority  for 
establishing  the  income  limit  for 
eligibility  under  the  BBA  group.  Since 
eligibility  in  general  under  the  group 
established  at  section  1905(q)  of  the  Act 
(qualified  severe!\-  impaired 
individudlM  iv  hnuted  ti>  individuals 
tinder  age  hn   the  State  believes  that  age 
limit,  through  the  subsection  (XIII) 
reference  to  section  1905(q)(2)(B).  also 
applies  to  the  BBA  group. 

However,  section 
1902(a)(10)(A)(ii)(XIII)  does  not 
reference  section  1905(q)  in  its  entirety. 
but  only  subsection  (2)(B),  and  then 
only  in  the  specific  context  of  the 
income  limit  set  forth  in  that  subsection. 
Accepting  the  ,irt;;ir:ient  that  Congress 
mtendeci    u)  reicrnng  to  subsection 
^    H    thi!  !!i>    i.:e  limit  which  applies 
!■>•'(  tiii  mo  1   j,  in  general  should 
,ippl>  til  ih>  Bb.\  group,  logically  leads 
to  the  concIu:;ion  that  all  of  the  other 
requirements  of  section  1905(q)  would 
apply  to  the  BBA  group  as  well 
However.  CMS  believes  that  this  is 
(  learly  not  the  case  because  Congress 
established  separate  requirements  for 
eligihilif\  under  the  BBA  group, 
adtpting  MM  linn  1905(q)(2)(B)  only  for 
purpiises  :  if  istdhlishing  an  income  limit 
fur  that  gn  tui) 

The  (  ;M>  heli>\  I  ^  Its  position  to  be 
supported  \>\  (  ,nnt;r>'ss'  action  to 
establish  tun  ddditii  mai  groups  under 
the  Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999  through 
which  states  can  elect  to  cover  working 
disabled  individuals  under  Medicaid. 
The  statutory  provisions  for  both  groups 
(sections  1902(a)(10)(A)(ii)(XV)  and 
(X\'I))  specifically  limit  eligibility  to 
individuals  who  are  at  least  16  but  not 
more  than  64  years  of  age.  Had  Congress 
intended  td  limit  eligibility  under  the 
BB.A  gn)!i[)  til  individuals  under  age  65. 
it  (  ould  ha\e  amended  section 
1902(a)(10)(A)Ui)(XV)and(XVI) 
specific  ally  limiting  eligibility  to 
individuals  whn  are  at  least  16  but  not 
more  than  ti4  \ear^   >f  age  Had  Congress 
intended  tn  linut  eligibility  under  the 
HB.-\  ennui  to  individuals  under  age  65, 
(MS  l)ehe\es  it  could  have  amended 
MM  tun,  v*(i-'(a)(10)(A)(ii)(XIIl)to 
(iiM\  nil  vin  h  a  limit. 

Thereinre  ,i't>r  consulting  with  the 
Secretar\  as  reqciired  bv  42  CFR 
430  15(c).  CMS  informed  Iowa  of  its 
decision  to  disapprove  this  amendment. 
The  notice  to  Iowa  announcing  an 
administrative  hearing  to  reconsider  the 
(iisappnnal  of  its  SPA  reads  as  follows: 
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Ms,  |essu»  K.  Ra.^imus.sen, 

Director,  loiva  Department  of  Human 

Senices.  Hoover  State  Office  Building. 
Des  Moines.  lA  50319-0114. 

Dear  Ms.  Rasinussen:  1  am  responding  to 
vour  request  for  reconsideration  of  the 
derision  to  disapprove  Iowa  State  Plan 
Amendment  (SPA)  01-013.  Iowa  submitted 
Iowa  SPA  01-01.1  on  March  28.  2001.  The 
issue  is  whether  Iowa  can  limit  Medicaid 
eligibility  to  members  of  the  Balanced  Budget 
.Act  of  1097  (BB.M  buy-in  group  for  the 
working  disabled  who  have  not  attained  age 
65.  This  amendment  seeks  to  limit  Medicaid 
eligibility  under  the  optional  categorically 
needy  group  at  section  1902 
(a)(10)(A)(ii)(XIIl)  of  the  Social  Security  .\ct 
(the  .Act)  to  individuals  unden  age  6.5.  This 
group  is  more  commonly  known  as  the  BBA 
buy-in  group  for  the  working  disabled. 
Coverage  of  the  group  itself  was  approved  via 
Iowa  SPA  00-04.  The  SPA  01-013  seeks  to 
add  a  limitation  on  the  age  of  eligible 
individuals  that  was  not  included  in  SPA  00- 
04  For  reasons  e.xplained  below,  the  Centers 
for  Medicare  &  Medicaid  Services  (CMS), 
formerly  the  Health  Care  Financing 
.\dministration,  disapproved  SP.A  01-013. 

Iowa  requested  approval  of  an  age  limit 
imder  the  BB.-\  group  because  State 
legislation  authorizing  coverage  of  the  group 
limits  eligibility  to  those  under  the  age  of  65. 
However,  the  Federal  statute  at  section 
1  <»02(a)(  10)( A)(ii)(Xin)  of  the  Act  does  not 
pro\  ide  for  a  limit  on  the  age  of  individuals 
who  can  be  eligible  under  this  group,  nor 
does  that  section  include  any  authority  for 
states  to  establish  such  a  limit.  Iowa  argued 
that,  while  not  stated  explicitly,  the  intent  of 
Congress  in  enacting  the  BBA  group  was  that 
eligibility  under  the  group  be  limited  to 
individuals  under  age  65.  The  State  bases  its 
argument  on  a  reference  in  subsection  (XIII) 
to  section  1905(q)(2)(B)  of  the  Act  as  the 
authority  for  establishing  the  income  limit  for 
eligibility  under  the  BB.A  group.  .Siiu  e 
'■ligibilitv  in  general  under  the  group 
established  at  section  1905(q)  of  the  Act 
(qualified  severely  impaired  individuals)  is 
limited  to  individuals  under  age  65,  the  State 
believes  that  age  limit,  through  the 
subsection  (XIII)  reference  to  section 
l<)05(q||2l(B).  also  applies  to  the  BB.\  group. 

HowRver,  section  1902(a)(10)(A)(ii)(Xin) 
ioes  not  reference  section  1905(q)  in  its 
entirety,  but  only  subsection  (2)(B).  and  then 
only  in  the  specific  context  of  the  income 
limit  set  forth  in  that  sub.section.  Accepting 
the  argument  that  Congress  intended,  in 
referring  to  subsection  {2)(B),  that  the  age 
limit  which  applies  to  section  1905(q)  in 
general  should  apply  to  the  BBA  group, 
logically  leads  to  the  conclusion  that  all  of 
the  other  requirements  of  section  1905(q) 
would  apply  to  the  BB.\  group  as  well. 
HowHver.  this  is  (.learlv  not  the  case  because 
C>)ngress  established  separate  requirements 
for  eligi()ilit\  under  the  BBA  group,  adopting 
se(  tioii  lMU.')(q)(2)(B)  only  for  purposes  of 
establishing  an  income  limit  for  that  group. 

The  (;MS  believes  its  position  to  be 
supported  by  Congress'  action  to  establish 
two  additional  groups  under  the  Ticket  to 
Work  ami  Work  incentives  Improvement  Act 
of  1999  through  whit  h  stales  (an  elect  to 
cover  VMirking  disabled  individuals  under 


Medicaid.  The  statutory  provisions  for  both 
groups  (sections  1902(a)(10)(A)(iiJ(XV]  and 
(XVI))  specifically  limit  eligibility  to 
individuals  who  are  at  least  16  but  not  more 
than  64  years  of  age.  Had  Congress  intended 
to  limit  eligibility  under  the  BBA  group  to 
individuals  under  age  65.  it  could  have 
amended  section  1902(a)(10)(A)(ii)(XV)  and 
(XVI)  specifically  limiting  eligibility  to 
individuals  who  are  at  least  16  but  not  more 
than  64  years  of  age.  Had  Congress  intended 
to  limit  eligibility  under  the  BBA  group  to 
individuals  under  age  65.  it  could  have 
amended  section  1902(a)(10)(A)(ii)(XIII)  to 
provide  such  a  limit. 

The  CMS  had  offered  Iowa  an  alternative 
that  would  have  enabled  the  State  to  avoid 
covering  most  individuals  age  65  and  over 
under  the  BB.-\  group.  The  State  could  define 
the  group  as  t:onsisting  only  of  individuals 
who  meet  the  definition  of  disability  under 
the  Supplemental  Security  Income  (SSI) 
program.  By  defining  the  group  in  this  way. 
the  State  would  not  have  to  cover  anyone  age 
65  or  over  who  did  not  also  meet  the  SSI 
definition  of  disability.  However.  Iowa  was 
not  able  to  take  advantage  of  this  alternative 
because  of  the  specific  language  of  the  State's 
enabling  legislation. 

Therefore,  after  consulting  with  the 
Secretary  as  required  by  42  CFR  430.15(c). 
CMS  informed  Iowa  of  its  decision  to 
disapprove  this  amendment. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  November 
14.  2001.  at  10:00  a.m.  in  Room  281,  Richard 
Boiling  Federal  Building.  601  E.  Twelfth 
Street.  Kansas  City,  Missouri  64106.  If  this 
date  is  not  acceptable,  we  would  be  glad  to 
set  another  date  that  is  mutually  agreeable  to 
the  parties.  The  hearing  will  be  governed  by 
the  procedures  prescribed  at  42  CFR,  Part 
430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication,  which  ma\  be 
necessary  between  the  parties  to  the  hearing. 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  bo 
reached  at  (410)  786-2055. 

Sincerely. 
Thomas  A.  Scully, 
Administrator.  Centers  for  Medicare  &■ 

Medicaid  Servjre.s. 

Section  1116  of  the  Sucial  .Security  Act 
(42  U.S.C.  section  1316:  42  t.FR 
section  430.18). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  September  30,  2001. 
Thomas  .\.  Scully. 

Administrator,  Centers  for  Medicare  6- 

Medicaid  Services. 

[PR  Doc.  01-25227  Filed  lO-.i-Ol:  1:55  pm) 

»  BILLING  CODE  412(M)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Proposed  Collection;  Comment 
Request;  Responsibility  of  Applicants 
for  Promoting  Objectivity  in  Research 
for  which  Public  Health  Service 
Funding  is  Sought  and  Responsible 
Prospective  Contractors — 42  CFR  Part 
50,  Subpart  F 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3.50ri(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
lor  opportunity  for  public  comment  on 
proposed  date  collection  projects,  the 
Office  of  the  Director  (OD),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Responsibility  of  .■\pplicants  for 
Promoting  Objectivity  in  Research  for 
which  Public  Health  Service  Funding  is 
Sought  and  Responsible  Prospective 
Contractors — 42  CFR  Part  50.  Subpart  F. 
Tvpt-  of  Information  Collpction  Request: 
Revision  of  OMB  No.  0925-0417, 
expiration  date  03/31/2002.  Need  and 
Use  of  Information  Collections:  This  is 
a  request  for  OMB  approval  for  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  final  rule  42  CFR  part  50  subpart 
F  and  Responsible  Prospective 
Contractors:  45  CFR  part  94.  The 
purpose  of  the  regulations  is  to  promote 
objectivity  in  research  by  requiring 
institutions  to  establish  standards  which 
ensure  that  there  is  no  reasonable 
expectation  that  the  design,  conduct,  or 
reporting  of  research  will  be  biased  by 
a  conflicting  financial  interest  of  an 
investigator.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Individuals  or 
households;  Business  of  other  for-profit: 
Not-for-profit  institutions:  State,  Local 
or  Tribal  Government.  Type  of 
Respondents:  Any  public  or  private 
entity  or  organization.  The  annual 
reporting  burden  is  as  follows: 
Estimated  s\'umber  of  Respondents:         ^ 
42.800:  Estimated  Number  of  Responses 
per  Respondent:  1,60:  Average  Burden 
Hours  per  Response:  3.40:  and 
Estimated  Total  Annual  Burden  hours 
Requested:  232,000.  The  annualized 
costs  to  respondents  is  estimated  at: 
38,120,000.  Operating  costs  and/or 
Maintenance  Costs  are  S4.633, 

Request  for  Comments 

Written  comments  and/oi  suggestions 
from  the  public  and  affected  agencies 
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are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Charles  MacKay. 
Chief,  Project  Clearance  Branch.  Office 
of  Extramural  Research  (OER).  Office  of 
Policy  for  Extramural  Research 
Administration  (OPERA).  6705 
Rockledge  Drive.  Room  1198.  Bethesda. 
MD  20892-7974  or  call  non-toll-free 
number  (301)  435-0978  or  E-mail  your 
request  including  vour  address  to: 
MACICA  YC@od.nih.gov 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  cire 
best  assured  of  having  their  full  effect  if 
received  on  or  before  December  10, 
2001. 

Dated:  September  26.  2001. 
Carol  Tippery, 
Acting  DirtTtor.  OPEBA.  MH 
IFR  Doi  .  01-2,5169  Filed  10-.S-01:  8:4.5  ami 
BILLING  COOe  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaHh 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 


for  companies  and  may  also  be  available 
for  licensing, 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockvilli', 
Marv-land  20852-3804;  telephone   301 
496^7057:  fax;  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  \m11 
be  required  to  receive  copies  uf  ihf 
patent  applications. 

NEIBANK:  Microarray  for  Human  Eye 
Research 

Dr.  Graeme  I  Wistow  (NEI) 
DHHS  Reference  No.  E- 1 07-01  0 
Licensing  Contact:  Pradeep  Ghosh;  301- 

496-7736  ext,  211;  e-mail: 

ghoshp^od.nih  gov 

Microarrays  have  wide  applications  iii 
basic  research  and  are  used  for  the 
discovery  of  candidate  genes  as  markers 
for  disease  and  for  therapeutic 
intervention  "NEIBA.N'K".  a  new 
microarray  research  tool  has  been 
developed  that  allows  researchers  to 
compare  expression  levels  of  thousands 
of  genes  expressed  in  the  eye.  The 
technology  comprises  of  a  set  of 
sequenced  unamplified  and  normalized 
libraries  derived  from  normal  human 
eye  tissues  using  a  custom  software. 
GRIST  (Grouping  and  Identifif.ation  of 
Sequence  Tags).  Using  this  technique,  d 
non-redundant  set  of  over  10.000  f:DN.^ 
clones,  potentially  representing  unique 
genes  expressed  in  the  human  eye  has 
been  derived.  This  integrated  technique 
of  sequencing  with  bioinformatics  led  ti- 
the discovery  of  new  genes  and  the 
novel  splice  forms  of  known  genes 
Thus,  this  technology  can  be  used  to 
examine  processes  of  diseases,  agini; 
normal  and  abnormal  development  in 
post-mortem  or  surgical  eye  samples 
and  in  cultured  cell  svstems  Areas  of 
particular  interest  for  this  arra\  in  p\e 
research  include,  but  are  not  limited  1o. 
retinal  degeneration,  age-related 
macular  degeneration  and  t  atarcK  t 

Intercellular  Delivery  of  a  Herpes 
Simplex  Virus  VP22  Fusion  Protein 
From  Cells  Infected  With  Lentiviral 
Vectors 

Dr.  Zhennan  Lai  et  al  (NINDS) 
DHHS  Reference  No.  E- 295-00/0  filed 

02  August  2001 
Licensing  Contact:  Marlene  Shinn:  301/ 

496-7056  ext,  285;  e-mail: 

shinnm@od.nih.gov 

One  of  the  current  limitations  to  the 
use  of  gene  therapy  is  the  delivery  of 
genes  or  proteins  to  a  sufficient  number 
of  target  cells  in  order  to  create  a 


therapeutic  response.  It  has  recently 
been  discovered  that  a  series  of  virus- 
encoded  and  other  regulatory  proteins 
are  able  to  cross  biological  membranes, 
leading  to  the  discovery  that  the  herpes 
simplex  virus  1  tegument  protein.  VP22, 
(  ould  be  used  to  direct  the  global 
delivery  of  therapeutic  proteins 
intercellularly. 

The  NIH  announces  a  new  lentivirus 
double  gene  vector  expressing 
recombinant  \'P22-fusion  protein.  The 
\  ector  contains  two  separate  transgenes 
driven  by  two  independent  promoters 
A  reporter  gene  replaced  the  nev  region 
of  the  HIV-1  genome,  and  another 
selectable  marker  gene  was  inserted  into 
the  nef  coding  region.  Both  transgenes 
are  simultaneously  expressed  in  non- 
dividing  cells  such  as  neurons.  When 
the  gene  for  VP22-fusion  protein  is 
incorporated  into  the  vector,  the  fusion 
gene  product  is  delivered  to  the 
I  Aloplasm  and  nuclei  of  non-dividing 
mammalian  cells  in  vitro  and  in  vivo, 
and  from  transduced  cells  to 
neighboring  (non-infected)  cells. 

Dated.  September  28.  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  o{ Health 
[KKDoc  01-251  70  Filed  10-5-01;  8:45  ami 

BILLING  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereb\  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
(  nnfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
ajjplications.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Dafe.  November  1.  2001. 

Time:  11:30  a.m.  to  .1:30  p.m. 

Agenda:lLO  review  and  evaluate  grant 
applications. 


51442 


Federal  Register   Vol    66.  No.  195 /Tuesday,  October  9.  2001 /Notices 


P/orp\HGRI.  31  Cfnt.T  Drive.  Bldg.  Jl. 
ConfererK.e  Room  B2B.32.  4000  Rockville 
Pike.  BHth>"i(iH.  MD  20892.  (Telephone 
Oink'rt'nc.c  t^all) 

Contact  Person:  Ken  D.  Nakamura.  PhD. 
.S<:ientiri(.  Review  Administrator,  Office  of 
Srientifu;  Review.  National  Human  Genome 
Reseanh  Institute,  National  Institutes  of 
Health   Bethescld.  MD  20892.  301-t02-O8.38. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health.  HHS) 

Datnd:  ()(  tdbHr  1.  2001.  | 

LaVeme  Y.  Strin^field, 

Diivctor.  Otfu'c  ot  Federal  Adytsan, 
Committee  Policy 

IFR  Do<.   Q1-2.Tlfi5  Filed  10-5-01.  8:45  am) 
BILUNQ  COOe  414O-01-W 


DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor*'  Committee  .Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  followinR 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Date:  November  8-9.  2001.      | 

Time  1:00  p.m.  to  ,300  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place:  Holidav  Inn  8120  Wisconsin  .^ve,. 
Bethesda,  MD  20814 

Contact  Person.  Rudv  O.  Pozzatti,  PhU. 
Scientific  Review  .\dministrator.  Office  of 
Scientific  Review   National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  301  402-0838 
(Catalogue  of  Federal  Domestir  .^sslsta^(  e 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health   HHS) 

Dated:  Ottober  1.  2001 

LaVeme  Y.  Stringiield,  j 

Director  Office  ot  Fedem!  Adyi'ion 
Committee  Policy 

IFR  Dot  01-2,5166  FiU-d  10-i-OI    8  45  am] 

BIUJNG  COOC  414O-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strol(e;  Notice  of  Closed 
Meetings 

Pursuant  tn  section  I0(d1  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552bfc)(6).  Title  5  U,S,C.. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee 

Dafe.  October  3.  2001, 

Time:  8  a.m. to  5  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington,  51,5  15th  Street 
NW.  Washington,  DC  20004 

Contact  Person:  Raul  .^,  Saavedra,  PhD, 
Scientific  Review  .Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS,  Neurnscience 
Center.  6001  Executive  Blvd  .  Suite  3208, 
MSC  9529,  Bethesda.  MD  20892-9529,  301- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
.Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  C. 

Date:  October  1&-19.  2001. 

Time:  8  a.m.  to  4  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington.  515  15th  Street 
NW,  Washington.  DC  20004 

Contact  Person:  Alan  L.  WiUard,  PhD, 
Scientific  Review  .Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center.  6001  Executive  Blvd  ,  Suite  3208, 
MSC  9529.  Bethesda.  MD  20892-9529,  301- 
496-9223, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  National  Institute  of 
Neurological  Disorders  and  Stroke  initial 
Review  Group  Neurological  Sciences  and 
Disorders  B, 

Date:  October  25-26.  2001. 

Time:  8:30  am.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
appli(.ations. 

Place:  Holiday  Inn  on  the  Hill.  415  New 
[ersev  .Avenue.  Washington.  DC  20001. 

(Contact  Person:  W.  Ernest  Lvons,  PhD, 
Scientific  Re\'iew  .Administrator.  Scientific 
Review  Branch,  NINDS'NIH'DHHS, 
Neuroscience  Center,  0001  Executive  Blvd,. 
Suite  3208.  MSC  9529.  Bethesda.  MD  20892- 
9529,  301-i9fi-405fi. 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurologic  al  Sciences  and 
Disorders  .A  NSD-.A  Study  .Section  Meeting. 

Date  0(  Sober  2.5-26,  2001. 

Time:  8:30  a.m.  to  5  p  m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn — Ciapitol,  550  C  Street. 
S\V,  Washington,  DC:  20024, 

Contact  Person:  Richard  D,  Crosland.  PhD. 
Scientific  Review  .Administrator.  Scientific 
Review  Branch.  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center.  6001  Executive  Blvd.  Suite  3208, 
MSC  9529,  Bethesda.  MD  20892-9529.  301- 
496-9223, 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  .Nos,  93,853,  Clinical  Research 
Related  to  Neurological  Disorders;  93,854. 
Biological  Basis  Research  in  the 
Neurosicences,  National  Institutes  of  Health. 
HHS) 

Dated:  September  28,  2001, 
LaVeme  Y.  Stringfleld, 

Director.  Office  of  Federal  Advisor}' 

Committee  Policy 
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BILUNG  COOE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  US.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  .Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Grants  Review  Committee. 

Date:  October  29-30.  2001. 
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Time:  8:30  am. to  5  p.m 

Agenda:  To  review  and  evaludle  grant 
applic:ations. 

P/oce;  Double  Tree  Hotel.  1750  Ru(,k\ille 
Pike,  Rorkville.  MD  20Hr,2. 

Contact  Person:  John  R.  L\  mangro\er,  Plil) 
.Scientific  Review  Administrator.  National 
In<ititules  of  Health.  \T.\MS,  Nat.  her  BIdg 
Room  ,T.\s25N.  Bethesda.  MU  20892.  :U)1- 
594-49,52 

(Catalogue  of  Federal  Domestii  .Assistance 
Program  Nos.  9,3,846.  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research 
National  Institutes  of  Health.  HHS) 

Dated;  September  28.  2001 , 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor} 

Committee  Policy 

|FR  Doc.  01-25168  Filed  10-5-01.  845  am! 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  We  will  submit  the  collection 
of  information  listed  below  to  0MB  for 
approval  under  tbe  provisions  of  the 
Paperwork  Reduction  Act,  We  have 
included  a  copy  of  the  information 
collection  requirement  in  this  notice.  If 
you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material, 
contact  the  Service  Information 
Collection  Officer  at  the  address  listed 
below. 

DATES:  You  must  submit  comments  on 
or  before  Januarv'  7.  2001. 
ADDRESSES:  Send  your  comments  on  the 
requirement  to  the  Information 
Collection  Clearance  Officer.  US  Fish 
and  Wildlife  Service,  Room  222  ARLSQ. 
1849  C  Street,  NW,  Washington,  DC 
20204. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 


information,  contact  Rebecca  A  Mullin 
at  (703)  358-2287  or  electromtaliy  to 
inullinSh^s.gov 

SUPPLEMENTARY  INFORMATKJN:  The  Office 

of  Management  and  Budget  (QMB) 
regulation  at  5  CFR  part  1320,  which 
implements  pmvisions  of  the  Papenvork 
Reduction  Act  of  1995  (Public  l.aw  104- 
13).  require  that  interested  members  of 
the  public  and  affected  agencies  have  an 
opportunitv  to  comment  on  informatKin 
collection  and  recording  keeping 
activities  (see  5  CFR  1320  H(d)  We  jiUn 
to  submit  a  request  to  OMB  to  renew 
approval  of  the  collection  of  informatuin 
for  the  Conser\ation  Order  for  the 
Reduction  of  Mid  Continent  Light  Goose 
populations.  We  are  requesting  a  3-vear 
term  of  approval  for  this  informdtmn 
collection  activity 

Federal  agencies  may  nut  cunduc  t  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  IJMB 
control  number. 

The  Mid-continent  lesser  snow  goose 
and  Ross'  population  has  noarl> 
quadrupled — goose  populations  are 
referred  to  as  Mid-continent  light  geese 
(MCLG).  Due  to  high  population  gmwlh 
rates,  a  decline  in  adult  mortalitv,  and 
an  increase  in  winter  survival,  MCLC. 
are  now  seriously  injurious  to  their 
habitat  and  habitat  important  to  other 
migrator\'  birds,  which  poses  a  serious 
threat  to  the  short  and  long-term  health 
and  status  of  migratorv-  bird 
populations.  The  US.  Fish  and  Wildlife 
Service  (Senice  or  "we  ")  believes  that 
MCG  populations  exceed  long-term 
sustainable  levels  for  their  arctic  and 
sub-arctic  breeding  habitats  and  the 
populations  must  be  reduced   SO  f'FR 
part  21  provides  authority  for  the 
management  of  overabundant  MCG 
populations.  Lesser  snow  and  Ross 
geese  that  primarily  migrate  through 
North  Dakota,  South  Dakota.  Nebraska. 
Kansas,  Iowa,  and  Missouri,  and  winter 
in  Arkansas,  Louisiana,  Mississippi,  and 
eastern,  central,  and  southern  Texas  and 
other  Gulf  States  are  referred  to  as  the 
Mid-continent  population  of  light  geese 
(M,P,),  Lesser  snow  and  Ross'  geese  that 
primarily  migrate  through  Montana. 
Wyoming,  and  Colorado  and  winter  in 
New  Mexico,  northwestern  Texas,  and 


Chihuahua  Mexico  are  referred  to  as 
Western  (.entral  Flyway  population  of 
light  geese  W  CFP).  Ross'  geese  are  often 

mi>-t.ikt!i  fi  r  lesser  snow  geese  due  to 
itn  ir  ^iinii.ii  ippearance.  Ross'  geese 
occur  in  both  M,P,  and  the  WCFP  and 
mix  extensively  with  lesser  snow  geese 
on  both  the  breeding  and  wintering 
i;rnuii(i'-  M  !'  and  WCFP  lesser  snow 
ansi  K.  >s^  uicse  are  collectively  referred 
to  as  Mid-continent  light  geese  (MCLG) 
f)e(  ause  thev  breed,  migrate,  and  winter 
in  the  Mid-continent  or  central  portions 
if  Ncirlhern  .\merica  primarily  in  the 
I  entrai  and  Mississippi  Flyways,  They 
are  referred  to  as  "light"  geese  due  to 
their  litzht  (  nloratimi  .)S  iipposed  to 

dark    t;('e--c  ^in  h  a-  iMi  v\  hite-fronted 
or  Canada  Geese.  In  addition,  we  are 
now  adding  all  Atlantic  Flyway  states  to 
the  (  onservation  order  to  control  greater 
NRow  geese  (GSG),  Similar  to  MCLG 
populations.  GSG  populations  have 
increased  exponentially,  causing  many 
of  the  same  nepative  imf)a(  ts  previously 
outlined 

This  collei  tion  of  information  that  is 
required  of  participating  State  agencies 
under  the  conservation  order  to  control 
.MCTX.  and  (.S(,  [)tjj>iii,irii.ns  will  be 
used  bv  the  .Service  !.'  adininister  this 
program  and.  parlu  uiarK    in  monitoring 
the  effec  tivene^.'-  n!  i  mitrni  strategies. 
The  infonnatinn  refjuevteo  wiil  be 
required  to  participate,  and  to  protect 
migratorv  birds  The  (.riteria  is  a 
statement  that  indicates  that  the  state 
vmII  inform  and  brief  ,iil  pari;^  ip. nits  of 
the  requirements  ni  these  reuui.itiiins 
and  conservation  order  comiit)'  ii>'  that 
appiv  to  the  miplenieiitatii  ii.  -1  Mi.LG 
and  GSC;  (  onlnil  nieasurev    \-i\ 
participant  must  keep  r-i  i ni    nt 
activities  carried  out  under  ttic  authnritv 
of  this  I  onservation  order   .n:  i  iii'.!iij. 'lie 
number  of  M(  I.l  ■  ami  ( .St .  Ii,ir\  •■^ted. 
the  melhiid  b\  wiiu  ti  ihe\  \\>Te 
harvested,  and  the  date  un  uiuch  they 
were  har\ested   The  St.iti   must  submit 
an  annual  repurl  Miiiiniarizmg  activities 
(  onducted,  including  the  date,  numbers 
of  birds  taken,  and  methods  of  take  on 
iir  before  .August  1  ■)!  ea<  h  year, 
Frvquencv  of  Collection:  Annually 
Description  of  Respondents;  States 
Total  .Annual  Burden  Hours;  (see 
bel(iw) 


Type  of  Report 


Numtier  ot  Re- 
ports Annualty 


Avg  Time  Re- 
quired Per  Re- 
port (minutes) 


Burden  Hours 


General  take  or  Removal 


24 


360 


720 


We  invite  comments  concerning  this 
submission  on  (1)  whether  the 
collection  of  information  is  necessan' 


for  the  proper  performance  of  uui 
migratory  bird  management  funi  tions. 
including  whether  the  information  wil 


have  practical  utility;  (2)  The  accuracy 
of  our  estimate  of  the  burden  of  the 
r  (illertion  of  information;  (3)  Ways  to 


51444 


Federal  Register /Vol.  66,  No.   195 /Tuesday,  October  9,  2001 /Notices 


enhance  the  quality,  utility,  and  claritv 
of  the  information  to  be  collected;  and 
(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  bv  the  Privacy 
Act  (5  U.S  C.  552  (a)) 

Dated   October  ^.  JOni 

Rebecca  A.  Mullin, 

L'.S  Fish  and  Wildlife  Sen-ice  Information 
Collection  Officer. 

[FR  Doc    01-25234  Filed  10-5-01:  8:45  am) 

BILUNG  CODE  4310-SS-P  j 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare 
Comprehensive  Conservation  Plans 
and  Associated  Environmental 
Documents  for  the  Great  Dismal 
Swamp  National  Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  Interior 
SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  .Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and 
environmental  documents  pursuant  to 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations  CCPs 
will  be  prepared  for  the  Great  Dismal 
Swamp  National  Wildlife  Refuge  (NWR) 
located  in  Suffolk  and  Chesapeake. 
Virginia  and  Gates  and  Camden 
Counties,  North  Carolina  and  the 
Nanesmond  Refuge  Unit  located  within 
the  City  of  Suffolk.  Virginia  A 
Wilderness  Review  of  Great  Dismal 
Swamp  NWR  will  also  be  completed 
conciirrently  in  accordance  with  the 
Wilderness  Act  of  1964,  as  amended 
and  Refuge  Planning  policy  602  FW 
Chapters  1,2,  and  3.  The  Service  is 
furnishing  this  notice  in  compliance 
with  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966.  as 
amended  (16  U.S.C  668dd  et  seq).  (l) 
To  advise  other  agencies  and  the  public 
of  our  intentions,  and  (2)  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  include  m  the 
environmental  documents 
DATES:  Inquire  at  the  address  below  for 
dates  of  planning  activity  and  due  dates 
for  comments.  The  public  scoping 
meetings  will  be  held  in  January  2002 
in  the  cities  of  Suffolk  and  Chesapeake. 
Virginia  and  also  in  Elizabeth  City  and 
Gatesville,  North  Carolina  in  the 
following  locations: 
January  8,  2002 

Hampton  Inn,  402  Halstead  Boulevard. 
Elizabeth  City,  North  Carolina 


January-  10.  2002 

Performing  Arts  Building.  Gates  County 
High  School,  088  Highway  158  West', 
Gatesville,  North  Carolina 

January  22,  2002 

City  Council  Chambers.  441  Market 
Street,  Suffolk.  Virginia 

January  24,  2002 

Major  Hillard  Public  Library.  Deep 
Creek,  824  Old  George  Washington 
Highway,  Chesapeake,  Virginia 

ADDRESSES:  Address  comments, 
questions,  and  request  for  more 
information  to  the  following:  Refuge 
Manager,  Great  Dismal  Swamp  National 
Wildlife  Refuge.  P  O.  Box  ,349.  Suffolk. 
VA  -'34^9-0349.  757-986-3706 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law.  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  CCP.  The  CX;P  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuges 
purposes.  The  planning  process  will 
consider  many  elements  including 
habitat  and  wildlife  management, 
habitat  protec  tion  and  acquisition, 
public  uses,  and  cultural  resources. 
Public  input  into  this  planning  process 
is  essential  The  CC.P  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
impact  management  strategies. 

The  Service  will  solicit  public  input 
via.  open  houses,  public  meetings, 
workshops,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
of  the  time  and  place  of  such 
opportunities  for  public  input  to  the 
CCP  The  Great  Dismal  Swamp  National 
Wildlife  Refuge  encompasses  some 
109,000  acres  of  marshes,  wooded 
wetlands/swamps,  and  open  water. 
Comments  on  the  protection  of 
threatened  and  endangered  species  and 
migratory  birds  and  the  protection  and 
management  of  their  habitat  will  be 
solicited  as  part  of  the  planning  process. 
A  Draft  CCP  and  Environmental 
Assessment  are  planned  for  public 
review  by  December  of  2002. 

Review  of  the  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  national 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U  S  C.  4321  et  seq).  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  Federal  laws  and 
regulations,  and  Service  policies  and 


procedures  for  compliance  with  those 
regulations. 

Mamie  A.  Parker, 

Acting  Regional  Director  U.S.  Fish  and 
Wildlife  Senice.  Hadley.  Massachusetts. 
\VR  Doc    01-25191  Filn'd  10-5-01:  8:45  amj 
BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Implementation 
Plan  for  Falconry  Take  of  Nestling 
American  Peregrine  Falcons  in  the 
Contiguous  United  States  and  Alaska 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  is  to  announce  the 
availability  of  the  Draft  Implementation 
Plan  for  take  for  falconry  of  nestling 
American  peregrine  falcons  in  the 
contiguous  United  States  and  Alaska. 
The  Implementation  Plan  is  intended  to 
assist  the  States  in  implementing  the 
selected  alternative  from  our  May  2001 
Environmental  Assessment  on  take  of 
nestlings.  We  seek  public  comment  on 
the  Draft  Plan. 

DATES:  Comments  on  the  Draft 
Implementation  Plan  are  due  by 
November  8,  2001. 

ADDRESSES:  The  Plan  is  avaWable  from, 
and  written  comments  about  it  should 
be  submitted  to,  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  634,  Arlington,  Virginia 
22203-1610.  You  can  request  a  copy  of 
the  Plan  by  calling  703/358-1714.  The 
fax  number  for  a  request  or  for 
comments  is  703/358-2272.  The  Plan 
also  is  available  on  the  Division  of 
Migratory  Bird  Management  web  pages 
at  http://migratorybirds.fws.gov. 

FOR  FURTHER  INFOftMATION  CONTACT:  Jon 

Andrew,  Chief,  Division  of  Migratory 
Bird  Management.  U.S.  Fish  and    » 
Wildlife  Service,  at  703/358-1714  or  the 
address  above. 

SUPPLEMENTARY  INFORMATION:  The 

Implementation  Plan  provides 
additional  details  to  be  used  by  the 
States  for  implementing  the  alternative 
selected.  The  Plan  outlines  the 
procedures  we  will  follow  in  reviewing 
and  adjusting  the  allowed  take  of 
nestling  American  peregrine  falcons  in 
accordance  with  the  best  available 
information  about  the  population. 
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Dated:  October  1.  2001 
Kevin  Adams, 

Director. 

|FR  Doc.  01-2.5161  Filed  10-5-01;  8:45  ami 

BILUNG  CODE  4310-5S-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

RIN1018— AH32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  That 
Designation  of  Critical  Habitat  Is  Not 
Prudent  for  the  Rock  Gnome  Lichen 

agency:  Fish  and  Wildlife  Senice. 

Interior. 

ACTION:  Notice  of  finding. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Ser\'ice).  have 
reconsidered  whether  designating 
critical  habitat  for  the  rock  gnome 
lichen  [Gvmnoderma  Imeare]  would  be 
prudent.  We  have  again  determined  that 
such  a  designation  would  not  be 
prudent.  The  rock  gnome  lichen  was 
listed  as  an  endangered  species  und' r 
the  Endangered  Species  Act  of  ■■  ^-("3,  as 
amended  (Act),  on  Ianuar\'  Id.  1995  At 
the  time  the  plant  was  listed,  we 
determined  that  the  designation  of 
critical  habitat  was  not  prudent  because 
designation  would  increase  the  degree 
of  threat  to  the  species  and/or  would  not 
benefit  the  species 

We  determine  that  the  designation  of 
critical  habitat  is  not  prudent  for  the 
rock  gnome  lichen  because  it  would 
likely  increase  the  threat  from 
collection,  vandalism,  or  habitat 
degradation  and  destruction,  both  direct 
and  inadvertent. 

We  have  revised  the  proposed  finding 
to  incorporate  or  address  comments  and 
new  information  received  during  the 
comment  period. 

DATES:  The  finding  announced  in  this 
document  was  made  on  September  27. 
2001. 

ADDRESSES:  The  complete  file  for  this 
finding  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Asheville 
Field  Office.  U.S.  Fish  and  Wildlife 
.Ser\'ice,  160  Zillicoa  Street,  Asheville. 
North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  P.  Cole.  State  Super\'isor.  (828) 
258-3939.  E.xt.  223. 
SUPPLEMENTARY  INFORMATION: 

Background 

Taxonomy  and  Description 

Gymnoderma  Imeare.  first  described 
bv  Evans  (1947)  as  Cladonia  lineans 


from  material  collected  in  Tennessee,  is 
a  squamulose  (scale-like)  lichen  in  the 
reindeer  moss  family  This  species  is  the 
only  member  of  its  genus  occurring  in 
North  America  (Yoshimura  and  Sharp 
1968).  G\Tnnoderma  was  considered  a 
monotypic  genus  for  over  a  renturv. 
until  its  revision  by  Ynshimura  and 
Sharp  (1968).  These  authors  reclassified 
Evans'  (1947)  Cladonia  linearis  as 
Gvmnoderma  Imeare  on  the  basis  of  its 
short  and  solid  podetia  (hollow  uprijjht 
structures)  that  lack  symbiotic  algae 
(algae  that  live  cooperatively  with  a 
fungus)   Gvmnoderma  lineare  occ  urs  in 
rather  dense  colonies  of  narrow  straps 
(squamules).  The  only  similar  lichens 
are  the  squamulose  species  of  the  genus 
Cladonia  Gymnoderma  Imeare  has 
terminal  portions  of  the  straplike 
individual  lobes  that  are  blue-grey  on 
the  upper  surface  and  generally  shiny- 
white  on  the  lower  surface  near  the 
base  the-  grade  to  black  (unlike 
squarr  .dose  Cladonia.  which  are  never 
bla'Kened  toward  the  base)  (Weakley 
:988.  Hale  1979)  Hale  s  (1979) 
description  of  the  species  reads  as 
follows:  "Squamules  dark  greenish 
mineral  grey;  lower  surface  white  to 
brownish  toward  the  tips,  weaklv 
corticated;  podetia  lacking  but  small 
clustered  apothecia  common  on  low 
tips."  Weaklev  (1988)  further  describes 
the  species  as  having  squamules  about 
1  millimeter  (mm)  (0  04  inches  [in]) 
across  near  the  tip.  tapering  to  the 
blackened  base,  sparinglv  branched,  and 
generallv  about  1  to  2  centimeters  (cm) 
(0.39  to  0.79  in)  long  (though  thev  can 
be  longer  or  shorter,  depending  on 
environmental  factors)  The  squamules 
are  nearly  parallel  to  the  rock  surface, 
but  the  tips  curl  away  from  the  rock, 
approaching  or  reaching  a 
perpendicular  orientation  to  the  roc  k 
surface.  The  fruiting  bodies  (apothecia) 
are  borne  at  the  tips  of  the  squamules 
and  are  black  (contrasting  to  the  brown 
or  red  apothecia  of  Cladonia  spp  ) 
(Weaklev  1988).  The  apothecia  are 
borne  singlv  or  in  clusters,  usual  1\  at 
the  tips  of  the  squamules  but 
occasionallv  along  the  sides;  these  hci\  e 
been  found  from  luly  through 
September  (Evans  1947.  North  Carolina 
Natural  Heritage  Program  records  mm) 
The  apothecia  are  either  sessile  or  home 
on  short  podetia  1  to  2  mm  (0.04  to  0.08 
in)  in  height,  and  the  largest  of  these 
have  a  diameter  of  about  1  mm  (0  04  in). 
with  most  being  much  smaller.  The 
apothecia  are  cylindrical  in  shape  and 
radial  in  symmetr\'  (Evans  1947)  The 
priman'  means  of  propagation  of  this 
lichen  appears  to  be  asexual,  with 
colonies  spreading  clonally. 


Distrilnition.  Habitat,  and  Life  Histor\' 

(-A'mnoderma  lineare  (Evans) 
Yr)shimura  and  Sharp  is  endemic 
(native  to  a  particular  region)  to  the 
southern  Appalachian  Mountains  of 
North  Carolina.  Tennessee,  South 
Carolina,  and  Georgia,  where  it  occurs 
onlv  in  areas  of  high  humidity,  either  on 
high-elevation  cliffs  that  are  frequently 
bathed  in  fog  or  in  deep  river  gorges  at 
lower  elevations,  it  is  primarily  limited 
to  vertical  rock  faces,  where  seepage 
water  from  forest  soils  above  flows  at 
(and  only  at)  very  wet  times,  and  large 
stream-side  boulders,  where  it  receives 
a  moderate  amount  of  light  but  not  high- 
intensity  solar  radiation.  It  is  almost 
alwavs  found  growing  with  the  moss 
Andreaea  in  these  vertical  intermittent 
seeps.  This  association  makes  it  rather 
easv  to  search  for,  due  to  the  distinctive 
reddish-brown  color  of  Andreaea  that 
can  be  observed  from  a  considerable 
distance  (Weakley  1988).  Most 
populations  occur  above  1.524  meters 
(5.000  feel)  elevation  In  Tennessee,  it  is 
apparentlv  limited  to  the  Great  Smoky 
Mountains  National  Park  (Park)  and  one 
other  mountain  on  the  North  Carolina/ 
Tennessee  State  line.  Very  little  specific 
information  is  known  about  the  life 
)iist(ir\  and  population  biology  of  the 
rot.k  gnome  lichen  Other  rommon 
species  found  growing  with  or  near  this 
species  include  Huperzia  selago, 
Stereocaulon  sp  .  Scirpus  cespitosus, 
Carex  misera.  Rhododendron  spp., 
Saxifrapa  michauxii.  Krigia  montana, 
Heuchera  villosa.  Geum  radiatum.  and 
sometimes  lunius  trifidus.  The  high- 
ele%'ation  cnnifernu^  fcrt'sts  adjacent  to 
the  rock  outcrops  and  cliffs  most  often 
occupied  bv  the  species  are  dominated 
bv  red  spruce  {Picea  rubens)  and  Fraser 
fir  [Abies  frasen). 

Fortv  populations  of  Gymnoderma 
lineare  have  been  reported  historically; 
thirtv-fivf-  rfindin  in  existence  The 
remaining  p(  pulations  are  in  Mitchell 
(two),  lack.son  ifive).  Yancey  (four). 
Swain  (one).  Transylvania  (four). 
Buncombe  (four),  Aver>-  (two).  Ashe 
(twii),  Haywood  (one)  and  Rutherford 
(one)  Counties.  North  Carolina; 
Greenville  County  (one).  South 
Carolina.  Rabun  County  (one),  Georgia; 
and  Sevier  (seven)  and  Carter  (part  of 
this  population  is  on  the  State  line  with 
Mitchell  Count>',  North  Carolina) 
Counties,  Tennessee. 

Threats 

Five  populations  of  rock  gnome 
lichen  are  known  to  have  been 
completely  extirpated.  The  reasons  for 
the  disappearance  of  the  species  at  most 
of  these  sites  are  undocumented; 
however  nnf  population  is  believed  to 
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have  been  destroyed  bv  highway 
construction.  The  explanation  for  the 
disappearance  of  the  other  four  is  a 
myster)'.  .\mong  the  other  populations 
that  still  survive,  one  has  been 
vandalized,  and  portions  of  two  others 
are  known  to  have  been  illegally 
collected   .Although  these  acts  of 
vandalism  and  collection  did  not 
completely  eliminate  the  species  at 
those  latter  sites,  they  did  seriously 
reduce  the  population  sizes  and  may 
well  have  adversely  affected  the  species' 
chances  of  long-term  survival  at  those 
places.  Most  of  the  formerly  occupied 
sites  are  subjected  to  heavy  recreational 
use  by  hikers,  climbers,  and  sightseers, 
which  can  be  highly  destructive  to  the 
fragile  plant  communities  that  occupy 
vertical  rock  faces 

The  majority  of  the  high-elevation 
spruce-fir  forests  of  the  Southeast  have 
suffered  extensive  changes  and  declines 
in  extent  or  vigor  during  the  past 
centurv'  as  a  result  of  several  factors, 
including  site  deterioration  due  to  the 
logging  and  burning  practices  of  the 
early  1900s,  possibly  atmospheric 
pollution,  exposure  shock,  and  other 
factors  not  yet  fujjv  understood  (Dull  et 
al  1988,  White  1984).  However,  the 
greatest  threat  to  the  high-elevation 
Fraser  fir  forests,  by  far.  is  infestation  bv 
the  balsam  wooly  adelgid  [Adelges 
picea  (Ratzeburg)  (Homoptera, 
Adeigidae)).  The  balsam  wooly  adelgid 
is  a  nonnative  insect  pest  believed  to 
have  been  introduced  into  the 
Northeastern  United  .States  from  Europe 
around  1900  (Eagar  1984)  The  adelgid 
was  first  detected  in  North  Carolina  on 
Mount  Mitchell  in  1957  (Hoffard  ^t  nl 
1995),  though  it  may  have  been 
established  at  that  site  as  earlv  as  1940 
From  Mount  Mitchell,  the  adelgid 
spread  to  Fraser  fir  stands  throughout 
the  southern  .Appalachians  (Eager  1984) 
All  ages  of  fir  trees  are  attacked  by  the 
adelgid,  but  effects  are  generally  not 
lethal  until  the  trees  reach  maturity,  at 
around  30  years  of  age  (Hoffard  ft  al. 
1995).  Most  mature  Fraser  firs  are  easily 
killed  by  the  adelgid,  with  death 
cx:curring  within  2  to  7  years  of  the 
initial  infestation  (Eagar  1984)  The 
death  of  the  fir  trees  and  the  resultant 
opening  of  the  forest  canop\  causes  the 
remaining  trees  (including  the  red 
spruce)  to  be  more  susceptible  to  wind 
and  other  storm  damage  The  adelgid  is 
transported  and  spread  primarily  bv  the 
wind  but  may  also  be  spread  bv 
contaminated  nurserv'  stock,  on  the  fur 
or  feathers  of  animals  and  birds;  or  by 
humans  on  contaminated  clothes, 
equipment,  or  vehicles  (Eagar  1984)  .Ml 
efforts  to  control  the  spread  of  the 
adelgid  have  failed  thus  far.  The  death 


of  the  forests  above  the  rock  faces 
occupied  by  the  rock  gnome  lichen  has 
resulted  in  locally  drastic  changes  in 
microclimate,  including  desiccation  and 
increased  temperatures,  which  can 
prove  lethal  to  this  species. 

The  continued  existence  of  this 
species  is  threatened  by  trampling  and 
associated  soil  erosion  and  compaction; 
other  forms  of  habitat  disturbance  due 
to  heavy  recreational  use  of  some 
inhabited  areas  by  hikers,  climbers,  and 
sightseers;  and  development  for 
commercial  recreational  facilities  and 
residential  purp(jses.  It  is  also 
threatened  by  collectors  and  vandals 
and  IS  potentially  threatened  by  logging. 
and  possibly  by  air  pollution.  In 
addition,  the  extremely  limited  and 
restricted  range  of  each  of  the  rock 
gnome  lichen  populations  makes  them 
extremely  vulnerable  to  extirpation  from 
a  single  event.  CAirrently.  no  one  has 
succeeded  in  propagating  the  rock 
gnome  lichen. 

Only  7  of  the  remaining  35 
populations  cover  an  area  larger  than  2 
square  meters  (m-)  (2  4  square  yards 
(yd-)).  Most  are  1  m-  (9  square  feet  (ft^)) 
or  less  in  size.  It  is  unknown  what 
constitutes  a  genetic  individual  in  this 
species,  and  it  is  possible  that  each  of 
these  small  colonies  rir  patches  consists 
of  only  a  single  c;lone  (Weakley  1988). 
Over  the  past  decade  several  of  the 
currently  extant  populations  have 
undergone  significant  declines  (Dr. 
Paula  Def'riest.  Associate  Curator  in 
Charge  of  Lichen  Collections,  National 
Museum  of  Natural  History. 
Smithsonian  Institution,  personal 
cnmmunu.ation,  1992.  Karin  Heiman, 
environmental  consultant,  personal 
communication,  1992).  some  within  as 
little  as  1  year  (Alan  Smith. 
environmental  consultant,  personal 
communication,  1992).  Although  most 
of  the  remaining  populations  are  in 
public  ownership,  they  continue  to  be 
impacted  bv  r:ollect(jrs.  r(;f:reational  use. 
and  unknown  environmental  factors. 

In  a  recent  study  funded 
cooperatively  by  the  Service  and  the 
U.S.  Forest  Service  (Forest  Service), 
experts  in  lichenologv  and  air  pollution 
attempted  to  determine  if  air  pollution 
constituted  a  significant  threat  to  the 
rock  gnome  lichen,  as  it  does  to  many 
lichen  species.  The  study  could  not 
conclusively  link  documented  declines 
with  atmospheric  pollutants.  Heavy 
metal  concentrations  did  n(jt  exceed 
toxic  le\els   However,  the  lowest  sulfur 
concentrations  were  measured  in  the 
colonies  having  the  best  health  status, 
and  the  highest  c Dncentrations  were  in 
r olonies  with  the  worst  health 
conditions.  The  authors  of  the  study 
warned  that  future  increases  in  sulfur 


compound  deposition  might  cause 
damage  to  the  rock  gnome  lichen, 
especially  where  it  occurs  on  substrates 
with  low  buffering  capacity.  The  results 
of  the  study  were  further  complicated 
by  the  discovery  of  parasitic  algae  and 
lichens  that  were  found  to  be  attacking 
the  rock  gnome  lichen  in  several 
populations.  The  relationship  between 
these  parasitic  organisms  and 
environmental  factors,  such  as 
sedimentation  and  the  accumulation  of 
sulfur  and  phosphorus,  requires  further 
study  (Martin  et  al.  1996). 

Previous  Federal  Actions 

Federal  Government  actions  on 
Gymnoderma  lineare  began  with  the 
1990  publication  in  the  Federal  Register 
of  a  revised  notice  of  review  of  plant 
taxa  for  listing  as  endangered  or 
threatened  species  (55  FR  6184); 
Gymnoderma  lineare  was  included  in 
that  notice  as  a  category'  2  species.  Prior 
to  1996.  a  category  2  species  was  one 
that  we  were  considering  for  possible 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support  a 
proposed  rule.  We  discontinued  the 
designation  of  category  2  species  in  the 
February  28,  1996,  Notice  of  Review  (61 
FR  7956). 

Subsequent  to  the  1990  notice,  the 
Service  received  additional  information 
from  the  North  Carolina  Natural 
Heritage  Program  (Alan  Weakley.  North 
Carolina  Natural  Heritage  Program, 
personal  communication.  1991)  and  the 
Smithsonian  Institution  (P.  DePriest, 
personal  communication.  1992).  This 
information  and  additional  field  data 
gathered  by  us.  the  North  Carolina 
Natural  Heritage  Program,  and  the 
National  Park  Service  (Park  Service) 
(Keith  Langdon  and  Janet  Rock.  Park, 
personal  communication.  1992;  Bambi 
Teague.  Blue  Ridge  Parkway,  personal 
communication,  1991)  indicated  that 
the  addition  of  Gymnoderma  lineare  to 
the  Federal  candidate  list  of  endangered 
or  threatened  plants  was  warranted.  A 
candidate  species  is  a  species  for  which 
we  have  on  file  sufficient  information  to 
propose  it  for  protection  under  the  Act. 

Tne  Service  approved  this  species  for 
elevation  to  category  1  status  on  August 
30,  1993,  and  proposed  it  for  listing  as 
endangered  on  December  28,  1993  (58 
FR  68623).  The  proposal  provided 
information  on  the  species'  range, 
biology,  status,  and  threats  to  its 
continued  existence.  The  proposal 
included  a  proposed  determination  that 
designation  of  critical  habitat  was  not 
prudent  for  the  species  because  such 
designation  would  not  be  beneficial  and 
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could  further  threaten  the  rock  gnome 
lichen.  Through  associated 
notifications,  we  invited  comments  nn 
the  proposal  and  factual  reports  or 
information  that  might  contrihute  t<i  tho 
development  of  a  final  finding.  We 
contacted  and  requested  comments  from 
appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  individuals 
knowledgeable  about  the  species  or  its 
habitat,  and  other  interested  parlies.  We 
published  legal  notices,  which  invited 
public  comment,  in  newspapers 
covering  the  range  of  the  rock  gnome 
lichen.  We  received  \5  written 
comments  Eleven  of  these  expressed 
strong  support  for  the  proposal,  as 
presented,  without  critical  habitat.  One 
commentor  presented  additional 
information  without  stating  a  position 
One  additional  commentor  took  no 
position  on  the  proposal  but  expressed 
a  negative  view  toward  the  potential 
designation  of  critical  habitat.  Two 
commentors  opposed  the  proposal;  one 
stated  no  reason  for  opposition,  and  the 
other  expressed  the  opinion  that  logging 
was  not  a  potential  threat  to  the  lichen 
.and  that  extinction  is  a  natural  process. 

Following  our  review  of  all  the 
comments  and  information  received 
throughout  the  listing  process,  bv  final 
rule  (60  FR  3557)  dated  [anuary  18, 
1995,  we  listed  the  rock  gnome  lichen 
as  endangered.  We  addressed  all  the 
comments  received  throughout  the 
listing  process  and  incorporated 
changes  into  the  final  rule  as 
appropriate.  That  decision  included  a 
determination  that  the  designation  of 
critical  habitat  was  not  prudent  for  the 
rock  gnome  lichen,  because,  after  a 
review  of  all  the  available  information, 
we  determined  that  such  a  designation 
would  not  be  beneficial  to  the  species 
and  that  the  designation  of  critical 
babitat  could  further  threaten  the 
lichen. 

On  lune  30.  1999.  the  southern 
Appalachian  Biodiversity  Project  and 
the  Foundation  for  Global  Sustainability 
filed  a  lawsuit  in  United  States  District 
Court  for  the  District  of  Columbia 
against  the  Ser\ice,  the  Director  of  the 
■Ser%'ice.  and  the  Secretarv'  of  the 
Department  of  the  Interior  challenging 
the  not  prudent  critical  habitat 
determinations  for  four  species  in  North 
Carolina — the  spruce-fir  moss  spider 
[Microhexura  montivaga).  Appalachian 
elktoe  (Alasmidonta  raveneliana], 
Carolina  heelsplitter  {Lasmigona 
decorata).  and  rock  gnome  lichen.  On 
Februar>'  29,  2000,  the  U.S.  Department 
of  Justice  entered  into  a  settlement 
agreement  with  the  plaintiffs  in  which 
we  agreed  to  reexamine  our  prudency 
determination  for  the  rock  gnome  lichen 


and  submit  a  new  proposed  pnidency 
determination  to  the  Federal  Register  bv 
April  1.  2001.  We  also  agreed  t<  •  ^ulniit 
by  that  same  date  a  new  pnipnsrd 
critical  habitat  determination,  if 
prudent,  W'e  agreed  that,  if  up(m 
consideration  of  all  available 
information  and  comments,  designation 
of  critical  habitat  was  not  prudent  for 
the  rock  gnome  lichen,  we  would 
submit  a  final  notice  of  that  finding  to 
the  Federal  Register  bv  October  1 ,  2001. 
We  also  agreed  that  if  the  designation  of 
critical  habitat  was  prudent  for  the  rock 
gnome  lichen,  we  would  send  a  final 
rule  of  this  finding  to  the  Federal 
Register  by  lanuar\'  1.  2002 

On  April  5.  2001.  we  published  in  the 
Federal  Register  (6fi  FR  180fi2)  our 
proposed  finding  that  critical  habitat 
designation  for  the  rock  gnome  lichen 
would  not  be  prudent  On  .^pril  5.  2001 . 
we  also  notified  appropriate  Federal  and 
State  agencies,  local  governments, 
scientific  organizations,  individuals 
knowledgeable  abfiut  the  species,  and 
other  interested  parties  and  requested 
their  comments  on  the  proposal  A  legal 
notice  that  announced  the  availability  of 
the  proposed  finding  and  invited  puhlii 
comment  was  published  in  the 
following  newspapers;  Mitiht^ll  .Vens 
Journal.  Spruce  Pine,  North  Carolina. 
Greenville  Sews.  Seneca,  South 
Carolina,  Mountaineer.  Wavne>ville, 
North  Carolina;  Smokv  Mountain  Times. 
Bryson  City,  North  Carolina;  Yancey 
Common  Times  Journal,  Bumsville, 
North  Carolina,  Transvlvunia  Times. 
Brevard.  North  Carolina,  Asht'\  illf^ 
Citizen-Times.  Ashoville,  .North 
Carolina;  Avery  Journal.  N^wland. 
North  Carolina;  Chnlon  Tribune, 
Clavton.  Georgia;  Tennessee  Star 
Journal.  Pigeon  Forge,  Tennessee: 
Eutherjord  Citv  Sews.  Rutherlordton. 
North  Carolina;  Mountain  Times.  West 
lefferson.  North  Carolina;  and  the  Sy'lva 
Herald.  Sylva.  North  C.aroiina. 
In  the  proposed  finding  and 
associated  notifications,  we  requested 
that  all  interested  parties  submit  factual 
reports  or  information  bv  lune  4,  2001. 
that  might  contribute  to  our 
determination  and  Ihf  development  of 
the  final  finding 

Prudency  Determination 

Section  4(a)(.^)  oi  the  Act  and 
implementing  regulations  (50  CFR 
424,12)  require  that,  to  the  maximum 
extent  prudent  and  determiiiahle,  uc 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  Regulations  undt-r  .SO  CFR 
424, 12(a)(1)  state  that  the  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  bv  takine 


or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  would  nnt  be  beneficial 
to  the  species.  In  our  Januar.'  18.  1995. 
final  rule,  we  determined  that  both 
situations  applied  to  the  rock  gnome 
lichen. 

We  have  documented  evidence  that 
collecting  and  other  human  disturbance 
have  already  detrimentally  affected  this 
species.  Concern  that  the  species  would 
be  over-collected  by  lichenologists  led 
Mason  Hale  to  state  emphatically  in  his 
1979  book.  How  To  Know  the  Lichens. 
which  is  the  standard  reference  for 
lichen  identification  for  amateurs  and 
professionals  alike,  that  the  rock  gnome 
lichen  "is  one  of  the  most  unusual 
endemic  lichens  in  North  America  and 
should  not  be  collected  by  indivi.'uals." 
Nevertheless,  populations  of  rock 
gnome  lichen  have  been  decimated  by 
scientific  collectors.  Dr.  Paula  DePriest 
(personal  communication,  1992) 
observed  that  the  type  locality  for  rock 
gnome  lichen  was  virtually  wiped  out 
bv  lichenologists  who  collected  them 
during  a  field  trip,  in  spite  of  the  fact 
that  tbis  collection  occurred  within  a 
national  park  and  was  not  permitted 
,^ffer  the  species  was  listed,  another 
illegal  collection  occurred  at  a  different 
location  within  a  national  park.  Another 
population  outside  the  Park  was 
\  andalized  for  unknown  reasons  (the 
lichens  were  scraped  off  the  rock  to 
form  graffiti).  Illegal  collection  and/or 
vandalism  is  difficult  to  document,  but 
it  is  suspected  as  a  possible  cause  for 
the  precipitous  declines  in  some  of  the 
other  populations  that  are  close  to  trails 
or  roads  Some  of  these  populations 
have  been  reduced  in  coverage  by  as 
much  as  90  percent  in  a  single  year.  A 
State  park  in  South  Carolina,  upon 
discovering  a  small  population  of  this 
species  close  to  an  existing  trail, 
relocated  the  trail  away  from  the  rock 
face  to  deter  potential  collectors. 

The  Park  Service,  which  developed 
the  recovery  plan  for  thi.s  species  in 
cooperation  with  the  Service,  requested 
that  we  remove  any  mention  of 
particular  mountains  from  the  recover)' 
plan  because  they  feared  that  this  would 
give  enough  information  to 
knowledgeable  collectors  to  allow  them 
to  find  the  lichen  and  collect  it  Park 
Serv  ice  personnel  believe  that  divulging 
locations  or  producing  maps  of  rock 
gnome  lichen  habitat  would  greatly 
compromise  their  ability  to  protect  the 
species  within  the  national  parks  where 
it  occurs  (K.  Langdon  and  I.  Rock,  Park 
Ser\'ice.  personal  communication. 
1999). 
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Three  internationally  recognized 
lichen  experts  are  on  record  as  being 
opposed  to  making  public  the  specific 
locations  of  rare  lichens  because  of  the 
danger  from  collectors  (P  DePriest. 
personal  communication.  2000:  I  Dev. 
Illinois  Wesleyan  University,  personal 
communication.  2000;  J  Martin, 
Eurouniversity,  Estonia,  personal 
communication,  2000).  Dr.  DePnest 
emphasized  that,  for  rare  lichens,  the 
Smithsonian  deliberately  deletes 
location  data  from  its  publically 
disseminated  database.  She  further 
related  several  incidents  where  the 
collecting  of  rare  lichens  damaged  other 
species  in  areas  within  the  range  of  the 
rock  gnome  lichen.  In  at  least  one 
instance,  this  collecting  was  done  on  a 
field  trip  led  by  professional 
lichenologists  who  had  forewarned  the 
participants  that  no  collecting  of  rare 
species  would  be  tolerated;  the  rarest 
species  were  collected  anyway,  when 
the  field  trip  leaders  were  not  looking 
Dr.  Juri  Martin.  Rector  of  Estonia's 
Eurouniversity,  further  emphasized  the 
danger  of  making  public  the  locations  of 
rare  lichen  species.  In  Estonia,  as  well 
as  in  Italy,  Switzerland,  and  other 
European  countries,  databases  with 
specific  location  data  for  rare  lichen 
species  are  kept  in  guarded  locations 
where  only  a  few  professionals  have 
access  to  them.  They  are  never  made 
public  because  of  the  danger  of 
collecting.  Dr.  Martin  emphasized  that 
in  these  countries,  regulations 
prohibiting  the  collection  of  rare 
species,  have  been  ineffective;  the  only 
real  protection  for  those  lichens  is  the 
safeguarding  of  specific  location  data 
and  maps.  Nothing  more  specific  than 
county  or  forest  distribution  is  ever 
made  public.  Dr  Martin  recommended 
that  rock  gnome  lichen  be  included  nn 
the  World  Red  List  of  Endangered 
Lichens,  Dr  Jon  Dey.  eminent 
lichenologist  at  Illinois  VVeslevan 
University,  further  emphasized  that  he 
believed  it  would  be  inadvisable  to 
publish  specific  location  data  for 
endangered  lichen  species  because  the 
general  public  and  hobbyists  could,  as 
a  result,  inadvertently,  or  even 
purposely,  damage  them  He  further 
stated  his  belief  that,  although  it  might 
be  necessary  to  allow  legitimate 
professionals  access  to  a  single  cioselv 
monitored  population  for  the  purposes 
of  observation  and  research,  even 
scientists  should  not  be  able  to  collert 
endangered  lichens  from  the  wild 

The  Great  Smoky  Mountains  National 
Park  (Park)  has  recently  undertaken  an 
All  Taxa  Biodiversity  Inventory   In  the 
process  of  this  comprehensive  survey. 
experts  on  different  taxa  from  all  over 


the  world  are  being  brought  into  this 
half-million-acre  park  to  inventory  and 
document  occurrences  of  all  species 
within  its  boundaries.  In  the  process  of 
this  ambitious  inventory,  several 
watersheds  within  the  Park  were 
identified  by  experts  as  having 
internationally  significant 
concentrations  of  rare  bryophytes  and 
lichens,  and  the  guest  scientists 
petitioned  the  Park  Service  to  formally 
designate  these  areas  as  lichen/ 
bryophyte  sanctuaries  (K.  Langdon, 
personal  communication,  2000).  The 
Park  Service  declined  because  of  their 
fear  of  attracting  collectors  to  the  areas; 
not  only  collectors  of  rare  species,  but 
indiscriminate  moss  collectors  who 
routinely  ravage  the  Park  and  the 
adjacent  national  forests  for  "log  moss" 
to  sell  in  mass  quantities  (truck  loads 
have  been  confiscated  from  poachers  in 
the  Park)  in  the  commercial  florist  trade. 

Rock  gnome  lichen  is  extremely 
fragile  and  is  easily  scraped  off  its  rocky 
substrate;  denuded  habitat  is  not 
recolonized  quickly,  if  at  all.  Because 
this  species  occupies  such  limited  areas 
(with  most  of  the  populations  being  less 
than  a  square  meter  in  size),  even  a 
single  person  climbing  on  a  rock  face 
could  cause  significant  damage  to  the 
species  and  its  habitat  that  could  lead  to 
the  extirpation  of  an  entire  population. 
Increased  visits  to  population  locations 
stimulated  bv  critical  habitat 
designation,  even  without  deliberate 
collecting,  could  adversely  affect  the 
species  due  to  the  associated  increase  in 
trampling  of  its  fragile  habitat.  We 
believe  that  the  designation  of  critical 
habitat  and  the  required  public 
dissemination  of  maps  and  descriptions 
of  occupied  sites  could  result  in  the 
demise  or  severe  diminishment  of  this 
species  The  moss  collectors  or  poachers 
(referred  to  above)  that  the  Park  Service 
is  trying  to  combat  have  been  caught 
leaving  the  Park  with  dump  truck  loads 
full  of  moss  and  anything  that  looks  like 
moss,  including  lichens,  liverworts,  and 
other  brvophvtes  Many  species  of  moss 
and  lichens  are  superficially  similar  in 
appearance  and  are  similarly  decorative 
in  floral  arrangements.  Earlier,  we 
mentioned  that  the  rock  gnome  lichen  is 
almost  always  found  growing  with  the 
moss  Andrpaea  These  collectors  or 
poachers  are  indisc;riminate,  stripping 
everything  mosslike  from  logs,  rocks, 
and  trees  within  entire  coves  and 
watersheds  This  includes  essentially 
anything  they  think  can  be  sold  in  the 
commercial  florist  trade  The  largest  and 
best  remaining  pnjjulations  of  rock 
gnome  lichen  are  located  within  the 
Park,  where  they  are  more  accessible 
and  therefore  more  susceptible  to 


intentional  or  inadvertent  collection. 
Therefore,  the  Park  Service  has 
expressed  concerns  that  attracting  moss 
collectors  to  watersheds  designated  as 
sanctuaries  and  occupied  by  the 
endangered  lichen  could  result  in 
devastating  incidental  collection  of  the 
listed  species. 

The  Park  Service  has  expressed 
definite  concerns  about  any  plans  to 
designate  critical  habitat  for  the  rock 
gnome  lichen  because  of  the  collection 
danger  to  this  species'  tiny,  vulnerable 
populations.  In  fact,  legislation  has 
recently  been  enacted  that  gives  the 
Park  Service  the  authority  to  withhold 
from  the  public  any  specific  locality 
data  for  endangered,  threatened,  rare,  or 
commercially  valuable  resources  within 
a  park  (Pub.  L.  105-391.  Section  207;  16 
U.S.C.  5937). 

Given  the  very  small  size  of  most 
colonies  and  the  slow  growth  rate  of  this 
species,  extirpation  of  individual 
colonies  by  collecting,  vandalism,  and 
habitat  degradation  by  curiosity  seekers 
is  likely  (Weakley  1988;  personal 
observation).  Many  of  the  populations 
are  easily  accessible,  being  close  to  trails 
or  roads,  but  they  are  currently 
unadvertised  and  therefore  mostly 
unnoticed  by  the  general  public. 
Publicity  could  generate  an  increased 
demand  and  intensify  collecting 
pressure  or  facilitate  opportunities  for 
further  vandalism.  This  species  has 
already  been  subjected  to  excessive 
collecting  by  scientific  collectors  at 
several  sites.  Increased  publicity  and  a 
provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
increased  collection  from  the  remaining 
wild  populations.  Although  the  taking 
of  endangered  plants  from  land  under 
Federal  jurisdiction  and  reduction  to 
possession  is  prohibited  by  the  Act,  the 
taking  provisions  are  difficult  to 
enforce.  We  believe  the  publication  of 
critical  habitat  descriptions  would  make 
the  rock  gnome  lichen  more  vulnerable 
to  collectors  and  curiosity-seekers  and 
would  increase  enforcement  problems 
for  the  Forest  Service  and  Park  Service. 
Also,  the  populations  on  private  land 
would  be  more  vulnerable  to  taking, 
where  they  receive  little  or  no 
protection  under  the  Act. 

Our  fears  of  increased  human  threats 
to  the  species  from  the  publication  of 
maps  of  the  occupied  sites  is  based  on 
specific  experience,  not  on  conjecture. 
Another  federally  listed  North  Carolina 
mountain  plant  for  which  critical 
habitat  was  designated  was  severely 
impacted  by  collectors  immediately 
after  the  maps  were  published.  This 
collection  happened  even  though  this 
plant  was  not  previously  known  to  be 
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desired  bv  rare  plant  collectors  and  had 
never  been  offered  for  sale  in 
commercial  trade.  Some  of  the 
collectors  appeared  in  the  local  Forest 
Sen'ice  district  offices,  with  the  critical 
habitat  map  from  the  local  newspaper  in 
their  hands,  asking  directions  to  the  site 
Such  incidents  are  extremely  difficult  to 
document.  The  only  reason  we  were 
able  to  do  so  in  this  case  was  because, 
for  this  very  rare  and  restricted  plant, 
every  individual  was  mapped.  When 
plants  vanished  from  our  permanent 
plots,  we  were  able  to  find  the  carefully 
covered  excavations  where  they  had 
been  removed.  Otherwise,  we  would 
have  only  observed  a  precipitous  crash 
in  the  populations  without  knowing  that 
the  cause  was  directly  attributable  to 
collection,  apparently  stimulated  by  the 
publication  of  specific  critical  habitat 
maps. 

Increased  visits  to  rock  gnome  lichen 
colonies,  stimulated  by  a  critical  habitat 
designation,  even  without  collection  of 
the  species,  could  adversely  affect  the 
rock  gnome  lichen  due  to  the  associated 
increase  in  trampling  of  the  fragile 
habitat  it  occupies.  This  might  not  be  as 
serious  a  concern  in  other  parts  of  the 
country  where  there  is  relatively  little 
recreational  pressure,  but  the  Park  has 
more  visitors  annually  than  any  other 
National  Park  in  the  United  States.  Even 
if  just  a  small  percentage  of  those  people 
visited  the  sites  occupied  by  the  lichen, 
the  potential  adverse  effects  to  the 
species  could  be  tremendous  and 
irreparable. 

Despite  attempts  by  lichenologists 
and  tissue  culture  experts,  no  one  has 
been  able  to  propagate  the  rock  gnome 
lichen.  If  populations  are  vandalized  or 
collected  to  the  point  of  extirpation,  it 
is  not  possible  to  restore  them. 
Similarly,  the  restoration  of  devastated 
populations  of  other  lichens  has  often 
not  been  successful  (Science  News, 
August  2000).  We  believe  anything  that 
increases  the  chances  of  losing 
additional  populations,  such  as 
publicizing  locations  of  remaining  sites, 
represents  an  unconscionable  risk  to  the 
species'  chance  of  survival  and 

recovery. 

In  addition,  we  believe  that  the 
designation  would  not  provide 
signififcant  benefits  that  would  outweigh 
these  increased  risks.  A  majority  of  the 
remaining  populations  are  on  public 
land,  primarily  under  the  jurisdiction  of 
the  Forest  Service  and  Park  Service. 
These  agencies  are  cooperating  with  us 
to  protect  the  species  from  trampling 
and  inappropriate  collection,  as  well  as 
to  monitor  the  effects  of  air  pollution. 
We  are  also  working  with  the  North 
Carolina  and  Tennessee  Heritage 
Programs,  the  North  Carolina  Plant 


Conservation  Program,  and  The  Nature 
Conservancy  to  determine  prt)tection 
priorities  for  the  remaining  populations. 
The  Nature  Cf)nser\  ancv  ha.*^  recently 
secured  a  conservdtion  easement  for  one 
of  the  most  significant  privately  owned 
sites.  We.  along  with  all  of  these 
agencies,  work  to  inform  the  public 
about  the  lichen  and  its  importanre, 
while  at  the  same  time  ensuring  the 
protection  of  the  species  and  its  habitat 
from  potential  threats.  Within  the  Park, 
there  is  no  commercial  Icjgginy 
Occupied  sites  outside  the  Park  are 
almost  exclusively  on  steep  rock  faces 
and  cliffs,  where  no  Federal  projects  are 
likely  to  occur.  In  cases  vvhcrp  exc  essive 
degradation  of  the  lichen's  ( iiff  hdhitat 
has  resulted  from  recreational  overusr, 
both  the  Park  Ser\ice  and  the  Forest 
Ser\'ice  have  acted  to  close  those 
sensitive  areas  to  the  public  No  greater 
protection  would  be  afforded  by  cntiral 
habitat  designation. 

The  Service  has  always  recognized 
the  value  of  habitat  to  the  (  on.servation 
of  endangered  and  threatened  species 
and  continues  to  work  with  other 
agencies  and  non-Federal  land  managers 
to  accomplish  the  most  effective 
protection  and  management  of  land 
critical  to  the  sur\ival  of  listed  species. 
The  Federal  and  State  agencies  and 
landowners  involved  in  managing  the 
habitat  of  this  species  have  been 
informed  of  the  species'  locations  and  of 
the  importance  of  protection  In 
addition,  we  are  working  with  several 
private  landowners  of  significant  sites  to 
protect  the  populations  on  their  lands 
Although  we  have  not  yet  been  able  to 
definitively  link  population  declines  in 
the  rock  gnome  lichen  to  air  pollution. 
we  remain  concerned  that  air  qualitv 
may  be  an  important  factor  for  this 
species,  as  it  is  for  many  other  lichens. 
The  largest  and  best  remaining 
populations  of  the  rock  gnome  lichen 
are  within  the  Park,  which  is  designated 
by  the  Environmental  Protection  Agency 
as  a  Class  I  Air  Quality  .\rea.  where  no 
degradation  of  air  quality  is  allowed 
Therefore,  the  designation  of  areas  of 
the  Park  as  critical  habitat  for  this 
species  would  offer  no  additional 
protection  of  the  species  from  air  quality 
problems  if  these  are  determined  to  be 
a  critical  factor  for  this  species' 
continued  existence. 

For  species,  like  the  rock  gnome 
lichen,  that  have  extremely  small 
populations  (most  are  less  than  1  m- 
[approximately  9  ft-))  and  a  very  small. 
restricted  range,  the  triggers  for 
"jeopardy"  and  "adverse  modification' 
of  critical  habitat  under  section  7  of  the 
Act  are  essentially  identical.  Because 
the  triggers  for  "jeopardy  "  and 
"destruction  or  adverse  modification    of 


critical  haliilat  l)nth  require  that  the 
Ser\  ice  find  that  a  Federal  action  is 
likely  to  have  an  appreciable  effect  on 
both  the  sun'ival  and  recovery  of  the 
species,  we  have  determined  that, 
because  of  the  precarious  status  of  the 
species,  the  small  size  of  the  surviving 
populations,  the  restricted  range  of  the 
species,  and  the  limited  amount  of 
suitable  habitat  available  to  the  species. 
any  Federal  action  with  the  potential  to 
trigger  the  standard  for  destruction  or 
adverse  modification  of  critical  habitat 
would  also  jeopardize  the  species' 
continued  existence  (the  jeopardy 
standard  without  critical  habitat). 
Therefore,  no  additional  protection 
would  be  provided  to  this  species 
through  the  designation  of  critical 
habitat  that  would  not  already  be 
provided  through  the  jeopardy  standard. 
We  acknowledge  that  critical  habitat 
designation  in  some  situations  may 
provide  some  value  to  the  species;  for 
example,  by  identifying  areas  important 
for  consenation.  However,  for  the  rock 
gnome  lichen,  we  have  weighed  the 
potential  benefits  of  designating  critical 
habitat  against  the  significant  risks  of 
doing  so  and  find  that  the  minor 
benefits  of  designating  critical  habitat 
do  not  outweigh  thf*  potential  increased 
threats  from  collection,  vandalism,  and 
inadvertent  habitat  degradation  caused 
bv  curiosity-seekers.  Therefore,  we  have 
determined  that  the  designation  of 
critical  habitat  for  the  rock  gnome 
lichen  If  not  pnuient 

Summary  of  Comments,  and 
Recommendations 

We  received  a  total  of  ten  comments 
during  the  comment  period.  Written 
comments  were  received  from  two 
Federal  agencies  three  State  agency 
representatives  three  private 
individuals,  and  two  conservation 
organizations  Seven  of  the  ten 
commentors  wrote  in  support  of  the 
Service's  proposed  finding  that  the 
designation  (jf  cntical  habitat  would  not 
be  prudent  for  the  rock  gnome  lichen. 
One  individual  and  one  conservation 
organization  (the  latter  was  the  plaintiff 
in  the  above-mentioned  suit  against  the 
.Service)  thought  the  Service  should 
designate  critical  habitat  for  the  lichen. 
One  individual  did  not  express  an 
opinion  but  thought  the  public  needed 
more  information  about  the  need  to 
protect  the  lichen  We  grouped 
comments  of  a  similar  nature  or  subject 
matter  into  broader  issues.  These  issues 
and  our  response  to  each  are 
summarized  below. 

Issue  1  The  seven  commentors  that 
supported  the  Ser\ice's  decision 
included  all  of  the  Federal  and  State 
ajjencies   and  one  private  and  one 
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conservation  organization  Thesp  letters 
emphatically  supported  the  Service's 
decision  that  the  designation  of  critical 
habitat  for  the  lichen  would  not  be 
prudent  because  of  the  dangers  from 
collectors,  vandals,  and  habitat 
destruction  caused  by  curiosit\  -seekers 
and  believed  that  our  proposed  finding 
was  consistent  with  the  purposes  of  the 
Act.  The  head  of  the  North  Carolina 
Plant  Conservation  Program  (North 
Carolina  has  almost  all  the  remaining 
populations  of  this  species)  stated  that 
his  agency  had  been  working  to  protect 
the  lichen  for  15  years  and  that: 

We  are  strongly  opposeri  tn  .It'signation  of 
'  ntu  rti  habitat  for  rock  gnome  lichen.  This  is 
onp  lit  ihiise  species  for  which  designation  of 
t:ritu:al  habitat,  intended  lo  enhance 
protection  of  the  species,  could  be  expected 
to  have  the  opposite  effect,  with  disastrous 
(  nnsequeni  es  '    *    *.  Based  on  our 
experience  with  this  species  we  can  see  no 
benefits  from  designation  of  critical  habitat. 
On  the  contran,'.  we  believe  that  designation 
if  ( rltical  habitat  in  this  case  would  be 
dangerously  irresponsible,  threatening  the 
specie*;  our  agency  and  the  State  of  North 
Carolina  are  trying  to  protect. 

The  botanist  for  the  North  Carolina 
Department  of  Environment  and  Natural 
Resoun  e<   Natural  Heritage  Program  also 
agreed  with  the  Services  determination  that 
the  designation  of  critical  habitat  would  not 
be  prudent  for  the  rock  gnome  lichen.  She 
further  stated: 

One  of  the  populations  of  rock  gnome 

lichen  o(,'  urs  within  a  state  park.  The 
Division  of  Parks  and  Recreation  is  opposed 
to  publu  release  of  information  on  the 
location  of  rock  gnome  lu.hen  on  state 
property  Such  a  release  could  be  detrirHental 
to  the  population  by  making  it  more 
vulnerable  to  excess  visitation,  collection,  or 
vandalism 

The  Chief  Ecologist  for  the 
Association  for  Biodiversity  Information 
(formerly  a  branch  of  The  Nature 
Conservancy)  also  supported  the 
Service's  proposed  finding,  stating: 

I  agree  with  and  str'jngiv  supper'  tti" 
Service's    reproposal"  that  the  designarp  n  of 
critical  habitat  would  have  a  detrimental 
effect  on  the  recovery  of  this  species  *    *    *. 
I  provided  much  of  the  original  information 
on  populations  of  and  threats  to  this  very- 
restricted  and  distinctive  species. 
Populations  are  small  and  very  vulnerable  to 
damage  bv  collet  tors,  a  fact  which  Mason 
Hale  went  out  of  his  wav  to  make,  even  in 
his  1979  field  guide  Since  that  time,  several 
populations  with  which  I  am  familiar  have 
been  severelv  imparted  bv  i.ollec  tors,  who 
probabK  did  not  (  onsider  the  damage  ihev 
were  causing  Furthermore  the  potential  for 
actual  malicioirs  damage  is  very  real  *   *    '. 
The  ServK  e's  original  datermination  was 
prudent,  and  1  commend  the  Service  for 
resisting  pressure  fn  reverse  that  decision  to 
a  less  prudent  one 

The  Superintendent  of  the  Blue  Ridge 
Parkway.  National  Park  Service,  stated: 


We  commend  and  support  the  decision  by 
U.S.  Fish  and  Wildlife  Servit:e  to  not 
designate  critical  habitat  for  the  endangered 
rock  gnome  lichen  [Gymnoderma  linnarn].  It 
is  our  opinion  that  designating  critical 
habitat  does  not  afford  additional  protection 
to  any  federally  listed  species,  but  especially 
to  Gymnoderma  because  of  the  sensitive  and 
fragile  nature  of  the  species  makes  it 
particularly  vulnerable  to  disturbance  *   *   * 
the  small  area  (less  than  2  square  meters) 
occupied  by  patches  makes  it  more 
vulnerable:  and  the  slow  growth  rate  rnakes 
recovery  from  disturbance  difficult,  if  not 
impossible.  The  greatest  threat  to  rock  gnome 
lichen  populations  in  this  park  is  trampling 
from  hikers  and  rock  climbers    The  Blue 
Ridge  Parkway  has  made  significant  efforts  to 
protect  populations  of  Gymnoderma. 
including  closing  fragile  areas  to  visitor  use. 
In  addition,  we  are  also  gravely  concerned 
about  over-collecting  by  researchers  and 
plant  collectors  *   *   *  Publicizing  critical 
habitat  maps  for  Gymnoderma  will 
undoubtedly  make  our  job  of  protecting  these 
populations  far  more  difficult  as  collectors 
and  curious  visitors  access  these  sites  and 
purposefully  or  inadvertently  trample  or 
otherwise  impact  this  species.  We  firmly 
believe  that  specific  locations  of  rare  species 
should  never  be  disclosed  to  the  general 
public.  Indeed,  the  National  Park  Service  has 
authority  under  the  Thomas  Bill  (IB  U.S.C. 
5937.  Section  207)  to  withhold  from  the 
public  any  specific  locality  data  for 
endangered,  threatened,  rare,  or 
commercially  valuable  resources  within  a 
park. 

The  botanist  for  the  North  Carolina 
Plant  Conservation  Program  stated: 

I  strongly  agree  with  the  US  Fish  & 
Wildlife  proposal  not  to  designate  critical 
habitat  for  the  endangered  lichen 
Gymnoderma  lineare  (rock  gnome  lichen) 
*    •    •  As  botanist  for  the  North  Carolina 
Plant  Conservation  Program  for  the  last 
fourteen  years.  I  have  grown  increasingly 
aware  of  the  need  to  protect  information  on 
the  locations  of  rare  plant  species.  I  have 
seen  where  obscurely  lo(  ated  .Ser/um  rosea 
plants  had  disappeared,  apparently  removed 
by  an  enthusiast  whose  desire  to  t.ollect  was 
greater  than  the  impulse  to  protect.  I  have 
seen  holes  in  the  ground  where  Venus 
flytraps  had  recently  grown.  1  have  gotten 
reports  of  pitcher  plants  stolen  from 
protected  locations  by  unlawful,  self- 
justifying  "rescuers."  As  Ginseng 
Coordinator  I  have  manv.  many  tales  of 
poached  ginseng  A  great  deal  of  effective 
work  has  been  and  is  being  put  into  the 
protection  of  endangered  plant  populations. 
without  critical  habitat  having  been 
designated  for  any  of  them.  A  designation  of 
critical  habitat  offers  no  more  protection  for 
most  endangered  plant  species  than  they 
have  without  it.  Making  locations  a  matter  of 
readily  accessible  public.  re<  ord  exposes  the 
species  to  damage  and  exploitation  bv 
unethical  collectors — I'm  amazed  at  how 
many  such  there  are.  collecting  for  self- 
satisfaction  or  for  money — or  even 
photographers  and  curious  botanical 
enthusiasts  who  disturb  the  habitat — 
critically — just  to  gel  close  to  the  plant   Rock 


gnome  lichen,  specifically,  grows  where 
much  of  it  is  already  protected  and  land 
managers  are  aware  of  it  and  its  management 
needs.  The  lichen  will  not  benefit  from  a 
designation  of  (ritical  habitat.  If  critical 
habitat  were  to  be  designated  and  locations 
published,  the  species  would  be  in  critical 
danger  from  lichen  colh'ctors.  'I'es,  tfiere  are 
lichen  collectors,  and  there  is  a  market  for 
lichens,  1  hope  the  lSer\icei  will  stand  firm 
in  its  determination  to  protect  this  unique 
species  by  not  designating  critical  habitat. 
Rock  gnome  lichen  deserves  all  the  truly 
effective  help  it  can  get 

The  Assistant  Superintendent  of  the 
Great  Smoky  Mountains  National  Park 
(where  the  vast  majority  of  the 
remaining  populations  of  rock  gnome 
lichen  survive)  emphatically  agreed 
with  the  Service's  not  prudent  finding, 
stating: 

.•\s  vou  are  aware,  we  have  worked  (  losely 
with  the  L',S,  Fish  and  Wildiife  Service  on 
a  number  of  Threatened  and  Endangered 
species  issues  over  the  years.  Few  issues  are 
as  important  to  the  long-term  preservation  of 
these  sensitive  species  as  is  the  abilitv  to 
keep  their  locations  (.onfidential,  •    *    'Once 
the  spec;ific  habitats  |of  rare  species]  become 
generally  known,  the  rare  spec  ies  there  are 
permanently  subjec  t  to  a  wide  arrav  of 
deleterious  actions  including  intentional 
taking,  politically-motivated  vandalism, 
trampling,  or  disturbance  by  the  curious  and 
well  meaning.  Our  ability  to  detect  illegal 
actions  bv  periodic  monitoring  is  usually 
cursory  at  best  *    *    *  Within  the  last  year,  a 
number  of  individuals  of  another  federally 
listed  plant  in  this  park  were  intentionally 
vandalized/killed,  even  though  thev  were 
within  an  area  closed  and  posted  to  the 
public*    *    *  Since  there  will  never  be 
enough  law  enforcement  staff,  even  in  the 
relatively  well-policed  national  parks,  to 
protect  these  species,  we  must  relv  on  the 
confidentiality  of  their  locations  to  the 
maximum  extent  possible   *    *    *  In  one 
incident,  a  population  of  this  species  [the 
lichen)  was  subject  to  unbridled  collection 
for  sc:ientific:  spec  imens  some  vears  ago  and 
has  never  fully  recovered   It  is  now  down  to 
a  few  square  inches  at  this  partic  ular  site.  We 
believe  that  illegal  collecting  at  this  "known" 
site,  perhaps  repeatedly,  was  an  important 
factor  in  its  dec:line.  If  critical  habitat  were 
to  be  designated  *    '    *  it  would  not  be 
diffic:ult  for  illegal  collec:tors  to  disc;over 
occurrences,  even  if  they  are  in  the  Park's 
bat  kcountry  It  is  quite  easy  for  a 
knowledgeable  person  to  read  about  the 
species'  habitat  requirements  and  find  the 
tew  points  within  a  delineated  area  that  the 
listed  species  could  possibly  (x:cur. 
Designating  CM  (critical  habitat)  at  a  very 
broad  geographic:  resolution  defeats  the 
purpose  of  publishing  a  map  of  CH  and 
encumbers  host  land  managing  agencies  with 
burdensome  restrictions  over  very  large  areas 
where  the  species  is  known  NOT  to  occur.  In 
the  1990's.  the  Park  received  a  request  from 
a  lic:henologist  who  wished  to  have  a  site  that 
has  the  rock  gnome  lichen  designated  as  one 
of  the  first  "lichen  reserves  "  in  the  US.  The 
Park  specifically  declined  this  request 
because  of  the  greatly  increased  visitation 
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that  the  fragile  habitat  would  r«  eive.  The 
opinion  of  Park  liiologist.s  at  that  time  was 
that  although  most  scientists  are  conservation 
oriented,  only  a  few  collections  or  visits  bv 
groups  over  the  inter\ening  def:ades  would 
be  all  that  was  necessarv  to  cause  a  drastic 
decline  The  Omnibus  Parks  .^ct  of  1<19H, 
usualh  referred  to  as  the  "Thomas  .-Xct." 
gives  the  National  Park  Ser\  ice  the  ability  lo 
exempt  localional  information  about  rare. 
commercially  valuable,  or  otherw  ise 
collecjtable  spet  ies  from  public;  disc  losure. 
Under  the  Thomas  .Xct.  we  would  not  allow 
any  specific  locaticmal  information  to  be 
disc:losed  about  this  lii  hen  lor  the  reasons 
given-  If  the  (Servii  e|  i--  fore  ed  to  designair 
Critic  al  Habitat  over  the  objections  of  the 
National  Park  .Ser\'ic:e.  we  question  the 
legalitv  of  this  action  We  would  also 
question  to  what  dt»gree  the  two  Federal 
agencies  would  be  able  to  fully  cooperate  and 
share  data  in  the  future.  The  best  strategy,  we 
believe,  is  for  the  iSer\  u  ei  and  other  land 
management  agencies  to  i onlinue  to  work 
together  toward  recovery  of  these  spec  ies  to 
a  point  where  thev  can  be  delisted.  *    '    ' 
While  citizens  have  the  right  to  know  what 
species  occur  on  their  public  lands  and  their 
status,  we  believe  that  publication  of  rare 
species  lcK.ations  in  anv  form  is  almost  ne\  er 
in  the  public  interest,  does  not  meet  the 
Congressional  mandate  (Df  the  National  Park 
Ser\  ice.  and  is  counter  both  to  the  intent  of 
the  Thomas  Act  and  the  spirit  of  the 
Endangered  Spec  ies  .\(\ 

Response:  The  Service  concurs. 

Issue  2:  One  commentor.  taking  no 
position  on  critical  habitat  designation, 
expressed  concern  that  the  public  needs 
more  information  about  the  need  to 
protect  the  rock  gnome  lichen  and  that 
she  was  concerned  that  she  had 
unknowingly  damaged  the  species 
while  rock  climbing  on  the  Blue  Ridge 
Parkway  at  one  of  the  occupied  sites 

Response:  The  Service  agrees  that 
more  public  education  is  needed  about 
the  need  to  protect  this  and  other  rare 
lichens,  and  we  are  working  to 
accomplish  this  with  other  agencies  and 
organizations.  There  is  no  likelihood 
that  the  commentor  damaged  rock 
gnome  lichen  at  this  national  park  site, 
because  the  Service  has  made  the  Park 
aware  of  the  lichen's  cjccurrence  there, 
and  the  Park  has  taken  actions  to  close 
off  the  areas  occupied  by  the  lichen  to 
recreational  use. 

Issue  3:  Two  commentors  expressed 
the  opinion  that  the  Services  decision 
not  to  designate  critical  habitat  for  the 
rock  gnome  lichen  was  not  in  the  best 
interest  of  this  species.  Further,  the 
commentors  believed  that  the  Ser\'ice 
should  at  least  designate  unoccupied 
areas  in  order  to  provide  habitat  for  the 
species. 

Response:  The  Endangered  Species 
Act  (Act)  mandates  that  we  analyze  each 
species'  situation  individually, 
weighing  the  costs  versus  the  benefits  of 
designating  critical  habitat.  While  for 


some  species  it  is  not  particulariv 
dangerous  to  publish  maps  of  spec  i fie 
occupied  sites,  for  a  collected  s pen  ies 
like  the  rock  gnome  iic:hen.  the  case  iv 
entirely  different.  .Mthough  experts  in 
the  field  of  tissue  culture  and 
lichenologv  have  attempted  to  cultivate 
rock  gnome  lichen,  it  has  never  been 
successhiUy  accomplished 
Transplanting  it  is  not  possible  tn 
transplant  it  or  otherwise  establishing  it 
in  areas  of  currenth  unoccupied  hahitrtt 
is  therefore  not  possible.  No 
documentation  exists  of  the  lichen 
regrowing  at  sites  where  it  has  been 
completelv  eliminated  Therefore,  the 
designation  of  unoccupied  c  ritical 
habitat  for  this  species  serves  no  useful 
purpose. 

Issue  4:  The  same  individual 
expressed  the  npinirm  that,    arguments 
that  designated  habitat  would  lead  to 
rampant  collection  or  intentional  harm 
of  the  lichen  don't  really  hold  up  to 
close  scrutiny.  This  is  not  some 
fabulous  orchid  were  talking  about.  " 

Response  .\s  evidenced  bv  the 
numerous  comments  received  from 
expert  botanists  and  professional 
natural  resource  managers  who  haxc 
been  trving  to  protect  this  species. for 
the  past  15  vears  or  more,  a  definite 
tlu-eat  to  the  lichen  exists  from 
collectors  and  vandals.  Instances  of  this 
have  been  documented  repeatedh,  even 
in  protected  areas  such  as  .National 
Parks.  For  plants  on  private  land,  the 
Act  offers  no  protection  from  taking  sc 
those  populations  are  even  more 
vulnerable  to  this  type  of  ai:tivitv 

Issue  5:  The  same  individual  stated 
the  following: 

While  it  IS  far  easier  and  cheaper  to  find 
reasons  not  to  provide  protection  for 
endangered  spe<:ies.  it  is  not  ethically  (or 
morally)  correct   *    *    *  I  hope  vou'll  take 
appropriate  action  Id  provide  habitat  for  the 
roc  k  gnome  lie  hen.  for  present  and  future 
(  ondilions  This  is  a  nic  e  wa\'  of  saying 
Please  do  your  job 

Response:  The  Ser\  ice  has  taken 
considerable  action,  in  cooperation  \\  iih 
other  agencies  and  landowners,  to 
provide  protection  for  this  species  on 
public  and  private  land.  At  our 
recommendation,  public  trails  have 
been  routed  awav  from  the  \  ic  init\  nf 
the  lichen,  observatum  platforms  hH\c 
been  built  at  popular  sites  to  protect  the 
lichen's  sensitive  habitat  from, 
trampling,  certain  rock  fac  es  have  been 
made  off-limits  to  climbers,  and  we 
have  funded  cooperative  studies  to 
determine  if  the  lichen  is  suffering  fmm 
the  effe<:ts  of  air  pollutants  Our  law 
enforcement  division  has  investigate(i 
reports  of  illegal  collecting  from  Federal 
land.  It  is  clear  that  the  experts  on  this 
species,  as  well  as  the  other  ()ublic 


agencies  c  barged  with  protecting  it. 
stronglv  support  our  contention  that  the 
designation  of  (ritical  habitat  is  not  in 
the  best  interest  of  the  rock  gnome 
lichen  and,  therefore,  should  not  be 
done. 

Issue  6:  The  other  one  of  the  two 
commentors  who  did  not  support  the 
Service  s  proposed  finding  contended 
that  location  information  is  already 
available  to  the  public,  citing  that  the 
location  of  1  of  the  35  remaining 
populations  of  this  species  is  described 
in  public  documents. 

Response:  The  fact  that  one 
population's  whereabouts  are  known 
does  not  mean  that  it  is  a  good  idea  to 
divulge  the  same  information  about  the 
other  34  populations,  which  are  not 
known.  In  fact,  the  Park  Service  recently 
took  action  to  close  the  site  of  this 
specific  population  to  all  public 
visitation  because  of  increasing  declines 
in  the  population.  As  emphatically 
noted  bv  all  the  public  agencies  above. 
both  State  and  Federal,  that  are  charged 
with  protecting  this  species,  as  well  as 
one  private  conservation  organization, 
divulging  specific  location  information 
for  this  species  is  dangerous  and 
( omprnmises  its  chances  of  survival  and 
recovery  in  the  wild 

Issue  7  The  same  commentors 
commented  that  the  Service  had  not 
analyzed  w  hether  identifying  areas  as 
t  riticdl  habitat  would  educate 
re<:reational  users,  making  them  more 
I  areful  and  less  likeK  to  harm  the 
\\i  hen 

Rpspcnise:  As  noted  by  State  and 
Federal  agency  experts  above,  even 
well-meaning  {>eople  can  cause 
irreparable  damage  tn  ii  sponcs  like  the 
nn  Ik  gnome  Ik  hen  if  ttie\  km  w  where 
pnpulatiiiri'-  i  ><  i  iir  Since  most  of  the 
populations  an-  less  than  a  square  meter 
in  size  and  since  this  species  grows  on 
riH  ks  where  it  can  be  scraped  ofTand 
annihilated  by  a  single  person's  boots, 
innocent  curiosity-seekers  wanting  to 
get  a  closer  Innk  at  the  spc»cies  can  cause 
irreparable  h,irii!  ti  >  it 

Issuf  ^    i  ']'   s.iirr     nmmentors  stated 
that  the  prcpn^^ai  !;iilic:ated  that  air 
pollution  is  a  problem  but  that  the 
Service  only  considered  impacts  on  the 
Park  in  making  a  no-additional-benefit 
determination.  They  further  stated  their 
belief  that  critical  habitat  designation 
will,  in  fact,  provide  an  avenue  for 
improving  air  quality  by  forcing 
polluters  to  consider  the  impacts  to  the 
lichen  outside  the  Park. 

Response:  The  commentors 
apparently  misunderstood  the  proposed 
finding  In  it  we  stated  that,  in  spite  of 
studies  we  funded  specifically  to 
determine  if  air  pollution  has  an  effect 
on  the  lichen,  to  date  we  have  not  been 
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able  to  prove  that  a  cause-and-effect 
relationship  exists  between  air  pollution 
and  rock  gnome  lichen  declines,  even 
though  this  relationship  has  been  shown 
for  other  lichens  in  \arious  parts  of  the 
world.  Different  lichen  species  have 
different  sensitivities  to  specific  air 
pollutants:  in  fact,  some  European 
species  even  thrive  on  inrreased 
sulphur  levels  in  the  atmosphere  and 
expand  their  populations  in  response. 
We  fully  intend  to  pursue  further 
studies  of  this  issue  to  trv  to  determine 
the  causes  for  lichen  declines 
Regardless  of  whether  critical  habitat 
has  been  designated,  Federal  agencies 
are  required  by  the  Act  to  evaluate  the 
direct  and  indirect  effects  of  their 
actions  on  listed  species  and  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  listed 
species  Therefore,  anv  Federal  activity 
that  has  the  potential  to  adversely  affect 
the  rock  gnome  lichen  is  already  subject 
to  the  provisions  of  the  Act  However. 
as  we  have  already  stated,  at  present  we 
have  no  specific  data  that  indicate  air 
pollutants  are  causing  declines  in  the 
lichen.  If  in  the  future  such  data 
becomes  available,  we  will  work  to 
ensure,  as  we  always  have,  that  any 
Federal  agency  involved  honors  its 
responsibilities  under  section  7  of  the 
Act.  which  apply  regardless  of  whether 
critical  habitat  is  designated 
Meanwhile,  the  Environmental 
Protection  Agency's  Class  I  Air  Quality 
Area  designation  for  the  Park  offers 
strict  protection  for  that  entire 
geographic  area,  because,  under  current 
regulations,  no  degradation  of  air 
quality  is  allowed.  This  stringent 
protection  is  already  in  place  and  is  not 
contingent  upon  proving  that  listed 
species  are  being  adversely  affected  bv 
increasing  levels  of  air  pollution  In 
other  parts  of  the  lichen's  range  that  are 
not  designated  as  Class  I  Air  Quality 
Areas,  Federal  agencies  responsible  for 
ensuring  compliance  with  the  Clean  Air 
Act  are  still  required  to  ensure  that  their 
actions  (or  lack  thereof)  are  not 
jeopardizing  the  continued  existence  of 
the  lichen  or  any  other  listed  species. 
regardless  of  the  designation  of  critical 
habitat.  , 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270).  we  have  sought  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
our  proposed  finding.  The  purpose  of 
such  review  is  to  ensure  that  listing 
decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses 
We  sent  these  peer  reviewers  copies  of 
the  proposed  finding  immediately 


frilhivviny  publication  in  the  Federal 
Register.  All  the  peer  reviewers  who 
responded  supported  our  proposal  not 
to  designate  critical  habitat,  and  we 
have  incorporated  their  comments  into 
this  final  finding  (manv  are  in  the 
"Summarv  of  Comments"  section). 
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(FR  Dor  01-24f)60  Filed  10-2-01:  8:4=>  am) 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice,  of  Extension  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Swanson  River  Satellites  Natural 
Gas  Project,  Kenai  National  Wildlife 
Refuge,  Alaslui 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice, 

SUMMARY:  This  notice  advises  the  public 
that  the  IJ.S  Fish  and  Wildlife  Service 
(USFWS)  is  extending  the  period  to 
prepare  a  draft  environmental  impact 
statement  (DEIS)  for  the  Swanson  River 
Satellites  Natural  Gas  project  beyond 
the  nine  months  prescribed  in  Title  XI 
of  the  Alaska  .National  Interest  Lands 
Conservation  Act  (ANILCA). 
Preparation  of  the  DEIS  will  be 
extended  for  an  additional  nine  months 
to  allow  for  the  USFWS,  cooperating 
agencies,  and  the  right-of-way  applicant 
to  collectively  identify  and  refine  the 
pro)ect  alternatives  that  will  be 
evaluated  in  the  DEIS, 
DATES:  A  Notice  of  Availability  of  the 
DEIS  IS  scheduled  to  be  published  July 
19. 2002 

ADDRESSES:  Comments  regarding  this 
notice  should  be  directed  to:  Regional 
Director,  Region  7,  US  Fish  and 
Wildlife  Service,  1 01 1  E.  Tudor  Road. 
Anchorage.  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  L  Anderson.  (907)  786-3379. 
SUPPLEMENTARY  INFORMATION:  On 
January  29,  2001,  Union  Oil  Company  of 
California  d.b.a.  Unocal  filed  an 


application  with  the  USFWS  for  a  right- 
of-way  permit  to  construct  the  Swanson 
River  Satellites  Natural  Gas  project 
within  the  Kenai  National  Wildlife 
Refuge  (KNWR).  The  application  was 
also  filed  with  the  Bureau  of  Land 
Management,  and  the  U.S.  Army  Corps 
of  Engineers,  both  of  which  are 
cooperating  agencies  for  the 
environmental  review.  A  notice  of 
intent  to  prepare  an  environmental 
impact  statement  for  the  project  was 
published  in  the  Federal  Register  on 
Februar>'  27.  2001  (66  FR  12541). 
Regulations  implementing  Title  XI  of 
ANILCA  require  that,  when  necessary,  a 
DEIS  be  prepared  within  nine  months  of 
the  date  the  application  was  filed  (43 
CFR  36.6  (1)].  These  regulations  also 
provide  for  an  extension  of  the  nine- 
month  period  for  a  reasonable  specific 
time,  if  the  lead  agency  determines,  for 
good  cause,  that  the  period  15 
insufficient  [43  CFR  36.6  (2)]. 

As  lead  agency,  the  USFWS  has 
determined,  in  consultation  with  the 
applicant,  that  the  nine-month  period  is 
not  sufficient  to  develop  reasonable 
project  alternatives  for  this  large  and 
complex  project.  An  additional  nine 
months  will  be  necessary  for  the 
applicant  and  the  cooperating  federal 
agencies  to  conduct  the  engineering  and 
environmental  studies  needed  to 
identify  project  alternatives  that  would 
constitute  adequate  and  feasible  access 
for  development  of  the  project  while 
protecting,  to  the  greatest  extent 
practicable,  the  resources  of  the  KNWR. 

This  environmental  review  is  being 
conducted  in  accordance  with  the 
requirements  of  NEPA  (42  U.S.C.  4371 
et  seq.)  as  implemented  by  the  Council 
on  Environmental  Quality  regulations  at 
40  CFR  1500-1508.  and  the  pertinent 
regulations  of  USFWS.  Upon 
completion  of  the  Draft  EIS,  a  Notice  of 
Availability  will  be  published  in  the 
Federal  Register. 

Gary  Edwards, 

Acting  Regional  Director  Region  7.  Fish  and    . 
Wildlife  Service 

(FR  Doc.  01-25162  Filed  10-5-01;  8:45  ami 

BHJJNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Commlttss;  Meeting 
Notic* 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  FACA  meeting. 
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summary:  The  Hanford  Reach  National 
Monument  Federal  Advisory  Committee 
will  conduct  a  meeting  on  Thursday. 
October  25,  2001  from  9:00  am  to  4:45 
pm  in  the  Board  Room  in  the 
Administration  Building  of  the 
Columbia  Basin  College,  2600  N.  20th 
Ave.,  Pasco,  Washington.  The  meeting  is 
open  to  the  public  and  press. 

DATES:  Verbal  comments  will  be 
considered  during  the  course  of  the 
meeting  and  written  comments  will  be 
accepted  that  are  submitted  by  the  close 
of  the  meeting 

ADDRESSES:  Any  member  of  the  public: 
wishing  to  submit  written  comments 
should  send  those  to  Mr.  Greg  Hughes. 
Designated  Federal  Officer  for  the 
Hanford  Reach  National  Monument 
Federal  Advisory  Committee,  Hanford 
Reach  National  Monument/Saddle 
Mountain  National  Wildlife  Refuge, 
3250  Port  of  Benton  Blvd.,  Richland. 
WA  99352;  fax  (509)  375-0196.  Copies 
of  the  draft  meeting  agenda  can  be 
obtained  from  the  Designated  Federal 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
FAC;  phone  (509)  371-1801,  fax  (509) 
375-0196. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Hanford  Reach 
National  Monument  Federal  Advisor,- 
Committee  will  hear  informational 
presentations  regarding  valid  existing 
rights  as  defined  by  Presidential 
Proclamation  #7319,  water  rights  and 
the  Vernita  Bar  Agreement,  land 
withdrawal  and  transition  from  the  US. 
Department  of  Energy  and  the  US, 
Bureau  of  Land  Management,  South 
Columbia  Basin  Irrigation  Project  and 
the  Federal  Columbia  River 
Transmission  System. 

Dated:  September  29,  2001. 
Gre^  Hughes. 

Projfct  U^udtT.  Hanford  Reach  S'atinnal 

Moniinifnl 

[VR  Doc.  01-2.S192  Filed  10-5-01;  H,4n  ami 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  IffTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey, 
Interior. 


ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations 

SUMMARY:  The  United  States  Geological 

Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Resf^arr  h 
and  Development  Agreement  [i:RAI).\ 
with  Counterpart  International  for  lh<' 
development  of  monitoring  and 
assessment  methodologies  for  naturdi 
resource  conser\ation. 

INQUIRIES:  If  any  other  parties  arc 
interested  in  similar  actu  itics  with  tin 
USGS,  please  contact  Byron  K 
Williams.  U.S.  Geological  Sur\ey,  MS 
303.  12201  Sunrise  Vallev  Drive', 
Reston.  VA  20192.  telephone  (703)  B4H 
4260 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the  USGS 
requirements  stipulated  in  Sur\ey 
Manual  Chapter  500  20 

Dated  September  H,  2001 
Dennis  B.  Fenn, 
Af.sociate  Dirrctur  for  Biology 
IFRDcK    01-25110  Filed  10-5-01,  8:45  ami 
BJLUNG  COOC  «10-y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
interior. 

ACTION:  Notice  of  .\mendment  to  an 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatorv  Act  of  1988. 
Pub.  L  100-497,  25  U.S.C.  2710.  the 
Secretarv  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  nf 
engaging  in  Class  111  gaming  a(  ti\  itie^ 
on  Indian  lands  The  Assistant 
Secretarv — Indian  .affairs.  Dejiartment 
of  the  Interior,  through  his  deleKatcii 
authoritv.  has  approved  Amendment  1 
to  the  Amended  and  Restarted  Tribal 
State  Compact  between  the 
Confederated  Tribes  of  the  Grand  Ronde 
Community  of  Oregon  and  the  State  of 
Oregon,  which  was  executed  on  August 
2,  2001. 

DATES:  This  action  is  effective  Or  tnher 
9.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine.  Director  Office  df 
Indian  Gaming  Management.  Bureau  oi 
Indian  Affairs.  Washington.  DC  20240. 
(202)219-4066. 


.).,:.■':   s.  :  '■  ri.ber  19,2001. 
.Seal  A.  .McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|F"R  Doc.  01-25131  Filed  10-5-01;  8:45  ami 

BILUNG  COOC  431IMB-4« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interifif 

ACTION:  Notice  of  approved  amendment 

tu  Tnbal-State  Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 

Indian  Gaming  Regulatorv  Act  of  1988 
(IGRA     Wi'r   L.  100-*97.  25  U.S.C. 
2"10  ill'   "^'1  retarv  "f'h»Mnt«rior  shall 
j'jblish    ,:.  :*!•   Federal  Register,  notice 
of  appri'.  "ii  T-iii.ii -State  Compacts  for 
the  piirjiii^'  i  i  '  :igaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
.Assistant  Spcretar\' — Indian  Affairs, 
Departinenl  nl  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Amendment  to  the  Tribal-State  Compact 
Between  the  Tii-m  .i  Hiloxi  Tribe  of 
Louisiana  .!i;<i  'tu  State  of  Louisiana, 
which  was  -mm  uted  on  August  14, 
2001. 

DATES:  This  action  is  effective  October 

M    2001 

FOB  FURTHER  INFORMATtON  CONTACT: 
(renrgeT  Skiliiii'-   Dir<'i  Imt,  Office  of 
Indian  Gamiiiii  Mandgeiuent,  Bureau  of 
Indian  Affair-   Washington,  DC  20240, 
1202)  219-40bb. 

Dated:  September  24.  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 
[FRDor   m    2  T  ^.'4  Filed  10-5-01;  8:45  am) 

BILUNG  CODE  13-0  m-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-91O-1410-PG] 

Alaska  Resource  Advisory  Council 
Meeting 

AGENCY;  Bureau  of  Land  Management, 

Inteiior 

ACTION:  Notice  of  Alaska  Resource 

Advisory  Council  Meeting. 

summary:  The  BLM  Alaska  Resource 
.A<u  isorv  Council  will  conduct  an  open 
meeting  Mondav.  October  29.  2001. 
from  4  a  in    iiiitil  4  p.m.  and  Tuesday, 
October  jU.  JUUl,  from  8:30  a.m.  until 
noon.  The  meeting  will  be  held  in  the 
Anchorage  Federal  Building  at  7th  and 


I 
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C  Street  in  BLM  offires  in  the  fourth 
floor. 

Primary  agenda  item.s  for  thi--  niectin-; 
will  include  orientation  for  new 
members  and  an  o\er\'iew  of  the 
councils  lulv  2001  North  Slope  field 
tour  The  council  will  hear  public 
comments  Monday,  October  29.  2001. 
from  1-2  p  m  Written  comments  may 
be  mailed  to  BLM  at  the  address  below 
ADDRESSES:  Inquiries  or  c:omments 
should  be  sent  to  BL.M  E.xternal  .affairs. 
222  W.  7th  Ayenue.  <«l,i.  .Anchorage.  AK 
99513-7599 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson.  907-271-J322.  or 
via  e-mail  to 
teresa_mcphersonQ>ak  him  gov 

Linda  S  C.  Rundell. 

Assoi  }atf'  Stiitt'  Diwrtor  ' 

iFR  Do(    01-2517,1  Fiifd 

BILLING  COO€  431(KJA-P 


lO-i-Ol;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-1430  EU:  WYW  153358] 

Filing  of  Application  for  Conveyance  of 
Federally  Owned  Mineral  Interests; 
Cartx)n  County,  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTKDN:  Notice. 


summary:  BCR  Company   LLC.  has 
applied  under  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U!S.C.  1719,  43  CFR  part  2720, 
to  purchase  the  Federal  mineral 
interests  in  the  following  described 
land; 

Sixth  Principal  Meridian.  VVvoming 

T    If.  \    K   HJ  W.. 

Sec     H    SE'  4.  EV2SWV4.  NVV'ASWV*. 
SU'4.\W'/4; 

Set.  14.S'2SVV'/4:  I 

Se<:.  22.  S',!SE'4; 

Sec,  23,  EV'2.  E'lVVVz,  SW/tSW'/*; 

Se<:,  24.  all;  , 

Sec,  2.5.  N''2;  ' 

Sec,  26.  NVa.  N''2SV2,  SW  4SWV4: 

S.>(    27.  EV2.  E'/2SW'/4,  S\V''4SVV"4. 

I  he  tibove  described  lands  contains  2.<120 

rlf    fP^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch   Realty  Specialist.  BL.M 
WY  State  Office.  5353"Yellovvstone 
Road,  Cheyenne,  WV  82009.  307-775- 
6115 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  mineral  interests  described 
above  will  be  segregated  from 
appropriation  undrir  the  public  land 
laws,  including  the  mining  laws  Th«! 


segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  of  such  mineral  interests, 
upon  final  rejection  of  the  application. 
or  two  years  from  the  date  of  filing  of 
the  application,  April  16,2001. 
whichever  occurs  first. 

Dated:  lulv  1.3.  2001. 

Mi(  hat'l  Madrid, 

Chief.  Branch  of  Fluid  Minerals.  Lands  Sr 
Appraisal. 

IFR  Doc.  01-25171  Filed  10-5-01,  «:45  ami 

BILLING  CODE  1310- 22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310-01:  WYW0316901A] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  tu  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108,2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
W^'\V0316901A  tor  lands  in  C;ampbell 
Ckiunty.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  fmm  the  riate  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5,00  per  acre,  or  fraction 
thereof,  per  year  and  16^  i  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  SI 58  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice  The  lessee 
has  met  all  the  rer^uirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  .Mineral 
Lands  Leasing  Act  of  1920  (30  L'.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVYVV0316901A  effective  June  1. 
2001,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |,  Lewis. 

l.iiiej.  I'iutd  Minerals  Adjudication 

IFR  Dor,  01-25176  Filed  10-5-01,  845  ami 

BILLING  CODE  4310-22  M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1310;  WYW  134709] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

September  20,  2001 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW  134  709  for  lands  in  Carbon 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  SlO.OO  per  acre,  or  fraction 
thereof,  per  year  and  16-  i  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  Si  58  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW134709  effective  June  1. 
2001.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  royalty  rates  cited 
above. 

Pamela  ].  Lewis. 

Chif't.  U'asnhlF  Minerals  St'(  tion 

IFR  Doc.  01-25177  Filed  10-05-01.  8:45  am] 

BILLING  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM  08O-1430-HN;  NMNM  102330] 

Order  Providing  for  Opening  of  Public 
l^nd  in  Eddy  County,  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  order  will  open 
14,951.78  acres  which  were  segregated 
for  an  exchange  under  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716)  as  amended,  to  surface 
entry,  mining,  and  mineral  leasing.  A 
decision  has  been  made  to  not  continue 
the  exchange  proposal.  The  land  is 
described  as  follows: 


New  Mexico  Principal  Mendlan 


Acres 


T  20V2  S  ,  R  22  E: 
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DEPARTMENT  OF  THE  INTERIOR 


New  Mexico  Principal  Meridian  Acres 

Sec   33   lots  1  to  4   inclusive 

S'2SW'-.,  and  SW.SE'-.  255  53 

Sec   34    lots  1  to  4,  inclusive 

andS'2Sv? 310  18 

Sec   35   lots  1  to  4.  inclusive, 

T  21  S^"r^22^e  '  ^^^  °^    Withdrawal  of  Public  Land  for  the 

c      ni   <^..  1  .„ /I    „^h,e„o  Sawtooth  Area  of  Critical 

Sec   01,  lots  1  to  4,  inclusive,  ,      ,  .  ,-  .,       ..      , 

S'sN'a,  andSa  640  40    Environmental  Concern;  New  Mexico 


Bureau  of  Land  Management 


[NM-050-1430:  NMNM  9511 B] 
Public  Land  Order  No.  7498: 


Sec.  04.  lots  1  to  4.  inclusive, 

S'/2N'/'2,  and  S' 2  640  32 

Sec.  11,  all  :      640  00 

Sec.  12,  all  !     640  00 

Sec  13,  all  I     640  00 

Sec   14,  E'z  i      320  00 

Sec   15.  ail  '■      64000 

Sec   24,  E^  2  I      320  00 

T.  20S..  R.  23  E:  I 

Sec,  33,  all  ;     640  00 

Sec  35,  all  '<     640  00 

T  23  S  ,  R   23  E: 

Sec    12.  E'2NE'4.  E^'2NW'4, 

SW'4NW'4,  and  S'?  520  00 

Sec   13  all  I      640  00 

Sec  22,  all  '     640  00 

Sec  23,  all  !      640  00 

Sec  24,  all  640  00 

T,  20  S  ,  R  24  E: 

Sec   17,  SV2  320  00 

Sec    18.  lots  3,  4.  EVzSW^. 

and  SE'4  318.85 

T23S     R24E  j 

Sec   03,  lots  1  to  4,  inclusive, 

S'pNVz,  SVz  634  28 

Sec  10,  all  640  00 

T.  20S,  R25E: 

Sec   30,  lots  1  to  4    inclusive, 

Wr2NE'4.  SE'^NE'm,  | 

£'-2^2,  and  SE' 4  '      600  32 

Sec  33.  all  ,     640  00 

T.  25  S     R   27  E:  | 

Sec   04,  lots  1  to  4,  inclusive 

S'?N^2.  andS'2  637  04 

Sec   06,  lots  3  to  7,  inclusive, 

SE'  4NW'  4,  and  E'  2SW'.4  310  91 

Sec   17.  all  64000 

Sec    18,   lots  3    4.   E''2,  and 

E^'2SWr4  47886 

Containing  14,951  78  acres,  more  j 
or  less 


EFFECTIVE  DATE:  October  9.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbe  Young.  BLM  Carlsbad  Field 
Office.  620  E.  Greene,  Carlsbad.  NM 
88220, (505)  234-5963. 

Dntcd:  September  11.  2001 
Leslie  A.  Theiss, 

Carlsbad  Fifid  Managfr 

jFR  Doc,  01-25172  Filed  10- ,5-411,  845  am] 

BILUNG  CODE  4310-VA-P 


AGENCY:  Bureau  "f  Lrind  Manaet'iiifn' 
Interior, 

ACTION:  Public  land  order. 


summary:  Thi.s  order  withdraws  116.12 
acres  of  public  land  from  location  and 
entr\'  under  the  United  .States  Mining 
laws  for  a  period  of  25  vears  for  the 
Bureau  of  Land  Management  to  protect 
the  federally  listed  Zuni  Fleabane 
within  the  .Sawtooth  .'Krea  of  f'ritH  a! 
Environmental  Concern 

EFFECTIVE  DATE:  October  9.  2001, 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Bell.  BLM  Socorro  Field  Office.  198 
N'eel  Ave,  NW,  Socorro.  New  Mexico 
87801. 505-835-^412, 

SUPPLEMENTARY  INFORMATION:  Bv  \  irtm' 
of  the  authority  \psted  in  the  Sec  ri'tar\ 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  i:..S,C.  1714  il994,!.  it  is 
ordered  as  follows: 

1,  Subject  to  valid  existing  rights  tin- 
following  described  publi(  land  is 
hereby  withdrawn  from  location  and 
entrv  under  the  United  States  mining 
laws  (30  use.  Ch   2  (1994)).  to  protot  t 
and  preser\'e  a  populatujn  of  Zuni 
Fleabane,  Engeron  rhizomntus  aiiiJ  its 
habitat  within  the  Sawtooth  .Ana  i.f 
Critical  Environmental  C^onccrn: 

New  .Mexico  Principal  Meridian 

T.  1  N.,  R   11  W  , 

Sec.  f),  lot  7.  Sh'  ..SW  4.  and  S\VV4SE'/4. 
The  area  desi  ribed  contains  116.12  acres  in 

(Matron  Cnuntv . 

2.  This  withdrawal  will  expire  25 
vears  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Feder.ii 
Land  Policv  and  Management  .\(  t  ol 
1976.  43  U.S.C.  1714{f]  (1994!,  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended 


Dated:  .\ugust  1  5 
).  Steven  Griles. 

Deputy  Si-(  rt'lan 
IFRDoi    01-2,5  l'-):i 


idOl. 


ilc(i  10-5-01;  8:45  ami 


BILUNG  COO€  4310-MW-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-110-2824-AF.  HAG01O311] 

Emergency  Travel  Restrictions  tor 
Motorized  and  Mechanized  Vehicles  on 
Roads.  Trails  and  Public  Lands  Within 
the  Area  Recently  Burned  in  the  Quartz 
Fire.  Jackson  County,  OR 

AGENCY:  Bureau  of  Land  Management, 
Ashland  Resource  Area,  Medford 
District,  Interior. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that  all 
iiii)t(iri/e(j  and  mechanized  travel  is 
[rnhitiited  on  roads,  trails,  and  public 
lands  m  tin  ,ir".<  r>'i  intly  burned  in  the 
Qiiarl/  Fii'     F.'p    ift'-  ted  land  is  located 
southwest  ot  .Ashland.  Oregon  in 
larksnn  Cnuntv    The  action  is  necessary 
fnr  juiMu  saf(  t\  while  restoration  and 
ri-tiatii!iiati  .11  ,11  !i\-ities  are  being 
.ui  iiii  tt  (i  ,1111  1    prevent  additional 
ifsoiin  >'  ii.iiiidt:'' 

This  jiriitii^ii'n  :n  includes  the 
follow  inw  T'>.iii-  ,irid  public  lands: 

,\11  roaii-  ,i:iil  [  ublic  lands  within  T. 
39  S  ,  R  i\\..  .Set  tions  34.  35,  and  36; 
and  T,  40  S.,  R.  2  W..  Sections  2  and  3, 
as  designated  on  the  Map  titled  "Quartz 
Fire  Restricted  Area",  prepared  by  the 
Bureau  nf  Lami  Management  and  dated 
August   W   ^iM)\_ 

This  ai  ti  II  IS  in  accordance  with  the 
(iiA  isions  found  in  43  CFR  8364.1, 
w  hi(  h  pro\  ides  for  closures  and 
ri  strii  ti   IIS  to  protect  persons,  property, 
in  1  }  uiii.  lands  and  resources. 
EFFECTIVE  DATES:  The  prohibition  will 
hei  nine  eljertivi  ufnii  the  publication 
of  'h.-  Hi  til  >■  :ii  <!',■    Federal  Reeister 
arni  Will  t'^rn.iin  in  f'Ari  ;  !■  ■!    ■.  jiei  lod  of 
three  years  unless  rescinded. 
SUPPLEMENTARY  INFORMATION   Persons 
who  are  exenij't  triiiii  \\i<  )'i"tiibition 
include  (1)  any  federal,  state,  or  local 
offii  >'rs  engaged  in  fire,  emergency  and 
law  '  nt'rcement  activities;  (2)  BLM 
eni|  1'  \'f's  and  contractors  engaged  in 
(iffii  lai  duties;  (3)  persons  authorized  to 
tr.ivel   wi  designated  routes  by  the 
.\s|il.iiiii  Ri'v,   iri  I    \rea  Field  Manager. 

frutiitif.    1 1,.  .r.'iuirity  for  this 
closure  is  d  uni   .mier  section  303(a)  of 
the  Federal  [..iiid  i'niicv  and 
Managemrn!  A<  •  nf  1976  (43  U.S.C. 
!~:-!.)  .a:.  4  1  (  IK  H't.4  1  and  43  CFR 
H,Ui()-~  .\n\  jiriv(  II  who  violates  this 
(Tn-.ure  in.u  he  tricii  before  a  United 
Mat.  X  Magistrate  and  fined  no  more 
tlian  ,Si(i(Hi  DO  or  imprisoned  for  no 
ninrettiaii  IJ  111'  nths  or  both.  Such 
\  inlations  iiia\  also  be  subject  to  the 
enhant.ed  lines  provided  in  18  U.S.C. 
3571. 


I 
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ADDRESSES:  Field  Officp  Manager. 
Ashland  Field  Office.  Bureau  of  Land 
Management.  3040  Biddle  Road. 
Medford.  Oregon  97504 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Samuelson.  (541)  618-2313. 

Dated   September  t   2001.       i 
Richard  J.  Drehobl,  ' 

Field  \fnnagfr.  Ashland  Resource  Area. 
[PR  Doc  01-23173  Filed  10-5-01;  8:45  am] 

BtLUNG  CODE  4310-03-? 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-93O-01-106O-JJ] 

Notice  of  Intent  to  Remove  Wild 
Hofses 

AGENCY:  Bureau  of  Land  Management. 

Interior 

summary:  The  Wild.  Free  Roaming 

Horse  and  Burro  Act,  as  amended  tPub 

92-195),  provides,  among  other  things, 

that  excess  wild  horses  shall  be 

removed  from  public  lands 

The  Bureau  of  Land  Management 
plams  to  continue  removal  operations 
according  to  the  following  schedule 
Beginning  approximately  October  IS 
2001,  and  continuing  through  November 
15,  2001,  remove  approximately  450 
horses  from  the  1-80  North  area  and  the 
Stewart  Creek  herd  management  area, 
180  horses  from  the  Little  Colorado  herd 
management  area,  and  275  horses  from 
the  White  Mountain  herd  management 
area  Dates  and  numbers  are 
approximate  depending  on  weather  and 
soil  conditions  and  other  factors 
unforseen  at  this  time.  BLM  plans  to 
remove  approximately  905  horses  from 
public  lands  according  to  the  above 
schedule  Environmental  documents 
and  decision  documents  pertaining  to 
these  actions  may  be  viewed  at  http:// 
wwu-  i\y  blm  gov  rurr^ntrr'ws/ 
wildhorses/ 

WILDHORSEADOPTIOS  HTML  or 
copies  may  be  obtained  by  writing  to  the 
Bureau  of  Land  Management  At  the 
address  below. 

DATES:  October  15  through  November 

15,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

State  Director.  Burcnu  ';t  Land 
Management,  PCJ  Box  1828.  C;hevenne. 
WY  82003-1828.  Phone:  (307)  775- 
6001 

;),ited   .September  24.  2001 
Alan  R.  Pierson,  i 

State  Director  \ 

[FR  Doc.  01-25174  Filed  10-5-01;  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Environmental  Statements;  Notice  of 
Intent;  Castillo  de  San  Marcos  National 
Monument,  FL 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
for  the  General  Management  Plan  for 
Castillo  de  San  Marcos  National 
Monument.  St,  Augustine,  Florida. 

SUMMARY:  The  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  on  the  General  Management 
Plan  for  Castillo  de  San  Marcos  National 
Monument  The  statement  will  assess 
potential  environmental  impacts 
associated  with  various  types  and  levels 
of  visitor  use  and  resources  management 
within  the  National  Monument  This 
General  Management  Plan  and 
Environmental  Impact  Statement  are 
being  prepared  in  response  to  the 
requirements  of  the  National  Parks  and 
Recreation  Act  of  1978.  Public  Law  95- 
625,  and  in  accord  with  Director's  Order 
Number  2,  the  planning  guidance  for 
National  Park  Service  units  that  became 
effective  May  27.  1998.  The  National 
Park  Service  will  conduct  public 
scoping  meetings  in  the  local  area  to 
receive  input  from  interested  parties  on 
issues,  ccmcerns.  and  suggestions 
pertinent  to  the  management  of  Castillo 
de  San  Marcos.  Suggestions  and  ideas 
for  managing  the  cultural  and  natural 
resources  and  visitor  experiences  at 
Castillo  de  San  Marcos  are  encouraged. 
The  comment  period  for  each  of  these 
meetings  will  be  announced  at  the 
meetings  and  will  be  published  on  the 
Castillo  de  San  Marc:os  General 
Management  Plan  web  site  at  http:// 
ww\^'  nps.gov/casa. 
DATES:  Locations,  dates,  and  times  of 
public  scoping  meetings  will  be 
published  in  local  newspapers  and  may 
also  be  obtained  bv  c:ontacting  the 
National  Park  Service  .Southeast 
Regional  Office,  Division  of  Planning 
and  Compliance  This  information  will 
also  be  published  on  the  General 
Management  Plan  web  site  for  Castillo 
de  San  Marcos 

ADDRESSES:  Scoping  suggestions  should 
be  submitted  to  the  following  address  to 
ensure  adequate  consideration  by  the 
Service:  Superintendent,  Castillo  de  San 
Marcos  National  Monument,  1  South 
Castillo  Drive.  St.  Augustine,  Florida. 
32084.  Telephone  904-829-6506,  ext 
221 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintt'nd''iit.  Castillo  de  San  Marcos 
National  Monument,  1  South  Castillo 
Drive.  St.  Augustine,  Florida.  32084. 
Telephone  904-829-6506.  ext   221 


SUPPLEMENTARY  INFORMATION:  The  Draft 
and  Final  General  Management  Plan 
Amendment  and  Environmental  Impact 
Statement  will  be  made  available  to  all 
known  interested  parties  and 
appropriate  agencies.  Full  public 
participation  by  federal,  state,  and  local 
agencies  as  well  as  other  concerned 
organizations  and  private  citizens  is 
invited  throughout  the  preparation 
process  of  this  document. 

Due  to  public  disclosure 
requirements,  the  National  Park  Service, 
if  requested,  is  required  to  make  the 
names  and  addresses  of  those  who 
submit  written  comments  public. 
Anonymous  comments  will  not  be 
considered.  However,  individual 
respondents  may  request  that  we 
withhold  their  names  and  addresses 
from  the  public  record.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  that  request  prominently 
at  the  begirming  of  your  comment  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
forjpublic  inspection  in  their  entirety. 

Tne  responsible  official  for  the 
Environmental  Impact  Statement  is  Jerry 
Belson.  Regional  Director.  Southeast 
Region,  National  Park  Service,  100 
Alabama  Street  SW,  1924  Building. 
Atlanta,  Georgia  30303. 

Dated  .August  6.  2001. 
W.  Thomas  Brown, 

Actjng  Regional  Director.  Southeast  Region 
IFR  Doc:.  01-25141  Fil"d  10-5-01;  8:45  am) 
BILLING  CODE  43ia-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  York,  NY 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History,  New  York. 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
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notice  are  the  sole  responsibility  of  tiie 
museum,  institution,  or  Federal  aE;('nr\ 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  ob)ects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Ak  Thin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation.  Arizona,  and 
Tohono  O'odham  Nation  of  Arizona 

In  1902.  human  remains  representing 
a  minimum  of  one  individual  were 
collected  bv  Dr.  Ales  Hrdlic:ka  from 
southern  Arizr)na.  while  Dr  Hrdlick.i 
was  a  member  of  the  Hvde  Expedition, 
sponsored  bv  the  American  Museum  of 
Natural  History.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  History's  catalog 
entrv  describing  tJie  remains  as 
"Papago."  Geographic  location  is 
consistent  with  the  postcontact  territory 
of  the  Tohono  O'odham.  who  are 
represented  by  the  Tohono  O'odham 
Natipn  of  Arizona  and  the  Ak  Chin 
Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reservation.  Arizona.  The 
presence  of  desiccated  soft  tissue  and 
bone  stained  by  copper  or  brass  suggests 
a  postcontact  date  for  this  burial. 
Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  Historv' 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  betv^feen  these  Native 
American  human  remains  and  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona,  and  Tohono  O'odham  Nation 
of  Arizona. This  notice  has  been  sent  to 
officials  of  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation.  Arizona,  and 
Tohono  O'odham  Nation  of  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Martha  Graham,  Director 
of  Cultural  Resources,  American 
Museum  of  Natural  History,  Central 
Park  West  at  79th  Street.  New  York,  NT 
10024-5192,  telephone  (212)  769-5846, 


licinre  November  8.  2001    Repatriation 
of  the  human  remains  to  the  Ak  Chin 
Indian  ("ommunitv  of  thf  Maricopa  (Ak 
(ihin)  Indian  Reservation,  Arizona,  and 
Tohono  O'odham  Nation  of  Arizona 
may  begin  nflfr  that  date  if  no 
additional  claimants  come  forward. 

Ddtfd    .\ugust  1.=),  2001. 
lohn  Rolibins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 

IK  Doc.  01-25147  Filed  10-5-01:  8:45  ami 

BIUUNG  CODE  4310-70  S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  Yorl<.  NY 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  American 
Ciraves  Protection  and  Repatriation  Act 
(NAGPR.M.  43  CFR  10  9,  of  the 
completion  of  an  !n\ontor\  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  Historv,  New  York, 
NY 

This  notice  is  published  as  pari  of  the 
National  Park  Ser\ice's  administrative 
responsibilities  under  N.\GPR.A.  43  CFR 
10.2  (c).  The  determinations  withm  this 
notice  are  the  sole  responsibilit\  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects  The 
National  Park  Service  is  not  respon.sible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  of  the  human 
remains  was  made  bv  the  Ameru  an 
Museum  of  Natural  Historv  professiininl 
staff  in  consultation  with 
representatives  of  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma  and 
Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reser\ation 
Montana, 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  collected  by  an 
unknown  person  from  Ransom  County. 
NT).  The  American  Museum  of  Natural 
Historv  received  these  remains  from  a 
Mr.  Smith  in  1959  and  accessioned 
them  as  a  gift  in  1964   No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present 


This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  History's  catalog 
description,  which  refers  to  the  remains 
as  "Probably  Cheyenne"  The  remains 
originate  from  within  the  postcontact 
territory  of  the  Cheyenne. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
and  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne- Arapaho  Tribes  of 
Oklahoma  and  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne  Indian 
Reservation,  Montana.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact 
Martha  Graham,  Director  of  Cultural 
Resources,  American  Museum  of 
Natural  Historv,  Central  Park  West  at 
"Mth  street.  New  York,  NY  10024-5192. 
N  1.  [h.  ne(212)  769-5846,  before 
,\r,eniber  8,  2001.  Repatriation  of  the 
human  remains  to  the  Cheyerme- 
.Arrifidhi  Tribes  of  Oklahoma  and 
\ortii«'rn  i  tieyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  August  15,  2001. 
lohn  Robbins. 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships 

IFK  D'K    .11    25148  Filed  10-5-01;  8:45  ami 

BILUNO  COO€  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  tor 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History.  New  York  NY 

AGENCY:  \  i!i   :i,il  Park  bervice,  interior 
action:  .NutiL'j 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
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(NAGPR.M.  43  CFR  10,9.  of  thf 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  Historv.  New  York. 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  N'AGPR,-\.  4  3  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  or  Federal  agoncv 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessm^>nt  of  the  human 
remains  was  made  by  the  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Battle  Mountain 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada;  Big  Pine 
Band  of  Owens  Valley  Paiute  Shoshone 
Indians  of  the  Big  Pine  Reservation. 
California;  Death  Valley  Timbi-Sha 
Shoshone  Band  of  California;  Duckwater 
Shoshone  Tribe  of  the  Duckwater 
Reservation.  Nevada:  Elko  Band  of  the 
Te-Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada;  Ely  Shoshone  Tribe 
of  Nevada;  Fort  McDermitt  Paiute  and 
Shoshone  Tribes  of  the  Fori  McDermitt 
Indian  Reservation.  Nevada  and  Oregon. 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony.  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation.  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony.  Nevada; 
Shoshone  Tribe  of  the  VVind  River 
Reservation.  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation. 
Nevada;  South  Fork  Band  of  the  Te- 
Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada;  Wells  Indian  (kilonv 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada; 
Winnemucca  Indian  Colony  of  Nevada; 
and  Yomba  Shoshone  Tribe  of  the 
Yomba  Reservation,  Nevada. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  collected  by  R.W  Sears 
from  the  mouth  of  the  Snake  River,  W.\ 
The  American  Museum  of  Natural 
Histor\-  has  no  information  regarding 
subsequent  transfers  of  these  remains 
until  it  acquired  them  as  a  purchase 
from  the  Giffort  brothers  in  1896.  No 
known  individual  was  identified.  No 
associated  funeraiy  objects  are  present. 


This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  Histon,''s  catalog 
description,  which  refers  to  the  remains 
as  "Shoshone." 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  td)(l),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  Historv 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identitv  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Battle 
Mountain  Band  of  the  Te-Moak  Tribe  of 
Western  Shoshone  Indians  of  Nevada; 
Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians  of  the  Big  Pine 
Reservation,  California:  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  .Nevada;  Elko 
Band  of  the  Te  Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada;  Ely 
Shoshone  Tribe  of  Nevada:  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
ReservatKjn.  Nevada  and  Oregon: 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  (k)mmunity  of  the 
Bishop  Colony,  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation.  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada;  South  Fork  Band  of  the  Te- 
Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada;  Wells  Indian  Colony 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada; 
Winnemucca  Indian  Colony  of  Nevada: 
and  \()mba  Shoshone  Tribe  of  the 
Yomba  Reservation,  Nevada, 

This  notice  has  been  sent  to  officials 
of  the  Battle  Mountain  Band  of  the  Te- 
Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada:  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation,  California; 
Death  Valley  Timbi-Sha  Shoshone  Band 
of  (,alifornia;  Duckwater  Shoshone 
Tribe  of  the  Duckwater  Reservation, 
Nevada,  Elko  Band  of  the  Te-Moak  Tribe 
of  Western  Shoshone  Indians  of  Nevada; 
Ely  Shoshone  Tribe  of  Nevada:  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 


Reservation,  Nevada  and  Oregon: 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie):  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony,  California:  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation,  California:  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada: 
Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming:  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho:  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation. 
Nevada:  South  Fork  Band  of  the  Te- 
Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada;  Wells  Indian  Colony 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada: 
Winnemucca  Indian  Colony  of  Nevada; 
and  Yomba  Shoshone  Tribe  of  the 
Yomba  Reservation,  Nevada. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Martha  Graham,  Director 
of  Cultural  Resources,  American 
Museum  of  Natural  History,  Central 
Park  West  at  79th  Street,  New  York,  NY 
10024-5192,  telephone  (212)  769-5846. 
before  November  8,  2001.  Repatriation 
of  the  human  remains  to  the  Battle 
Mountain  Band  of  the  Te-Moak  Tribe  of 
Western  Shoshone  Indians  of  Nevada: 
Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians  of  the  Big  Pine 
Reservation.  California:  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California: 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Elko 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada;  Ely 
Shoshone  Tribe  of  Nevada:  Fort 
McDermitt  Paiute  and  Shoshone  Tribes 
of  the  Fort  McDermitt  Indian 
Reservation.  Nevada  and  Oregon: 
Northwestern  Band  of  Shoshoni  Nation 
of  Utah  (Washakie);  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony.  California;  Paiute- 
Shoshone  Indians  of  the  Lone  Pine 
Community  of  the  Lone  Pine 
Reservation.  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall 
Reservation  of  Idaho;  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation, 
Nevada;  South  Fork  Band  of  the  Te- 
Moak  Tribe  of  Western  Shoshone 
Indians  of  Nevada;  Wells  Indian  Colony 
Band  of  the  Te-Moak  Tribe  of  Western 
Shoshone  Indians  of  Nevada; 
Winnemucca  Indian  Colony  of  Nevada; 
and  Yomba  Shoshone  Tribe  of  the 
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Yomba  Reservation.  Nevada  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  August  l.i.  2001. 
]ohn  Robbins, 

Assi'^lant  Director.  Cultural  Rf  sources 
Stewardship  and  Partnerships. 
[FR  Doc,  01-2.'il4')  Filed  l()-.i-01:  H:4.i  ami 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  York,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerar\'  objects 
in  the  possession  of  the  American 
Museum  of  Natural  Histor\'.  New  York. 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar\'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation.  Arizona;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation.  Arizona;  and  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation.  Arizona. 

In  1902.  human  remains  representing 
a  minimum  of  three  individuals  were 
collected  by  Dr.  Ales  Hrdlicka  from  the 
vicinity  of  Sacaton,  Pinal  County.  AZ. 
while  t)r.  Hrdlicka  was  a  member  of  the 
Hyde  Expedition,  sponsored  by  the 
American  Museum  of  Natural  History. 
No  known  individuals  were  identified. 
The  two  associated  funerary  objects  are 
fragments  of  cloth. 

These  individuals  have  been 
identified  as  Native  American  based  on 


-  the  American  Museum  of  Natural 
Histon's  catalog  entry  dnscrihing  the 
remains  as  "Pima  women  "  Goographic 
location  is  consisti^nt  with  the 
postcontact  torritnrv  of  the  Pima,  who 
are  represented  by  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation.  Arizona:  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation.  .Arizona,  and  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation.  Arizona.  The  presence  of 
perishable  materials  with  one  and 
desiccated  soft  tissue  with  the  other 
suggests  a  postcontact  date  for  these 
burials 

In  1902.  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Dr  Ales  Hrdlicka  from  a 
cave  in  the  vicinity  of  Sacaton.  Pinal 
County.  AZ.  while  Dr  Hrdlicka  was  a 
member  of  the  Hyde  Expedition, 
sponsored  by  the  American  Museum  of 
Natural  Histor\-.  No  know^n  individual 
was  identified  The  two  associated 
funerary-  objects  are  a  pair  of  metal 
spurs. 

This  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museum  of  Natural  History's  catalog 
entry  describing  the  remains  as  a  'Pima 

medicine  man  "  G*»ographic  location 
is  consistent  with  the  postcontact 
territon,-  of  the  Pima,  who  are 
represented  by  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona:  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation.  Arizona,  and  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reser\'ation.  Arizona,  The  presence  of 
metal  spurs  and  desiccated  soft  tissue 
suggests  a  postcontact  date  for  this 
burial. 

Based  on  the  above-mentioned 
information,  officials  of  the  .American 
Museum  of  Natural  Histor>-  have 
determined  that,  pursuant  to  4  3  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  Historv 
have  also  determined  that,  pursuant  to 
43  CFR  10  2  (d)(2),  the  four  obiects 
listed  above  are  reasonably  believed  lo 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  Histor) 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerar)'  objects  and  the  Ak 


Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation. 
.Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Rnser\ation.  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation. 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  tHe  Salt  River 
Reservation,  Arizona.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturall\  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Martha  Graham. 
Director  of  Cultural  Resources. 
Amern  an  Mii-eum  of  Natural  Histor>-. 
Central  I'.irk  West  at  79th  Street.  New 
York,  NY  10024-5192.  telephone  (212) 
769-5846,  before  November  8.  2001 
Repatriation  of  the  human  remains  and 
associated  funereiry  objects  to  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
.■\rizona:  (>ila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
.'\rizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reser\ation.  .Arizona  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  .August  15,  2001. 
)ohn  Robbins. 

.'{^•■istant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
jFR  Doc  01-25150  Filed  10-5-01;  8:45  ami 

BILLMG  CODE  4310-7O-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Minnesota  Indian 
Affairs  Council.  Bemidji.  MN 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Oaves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10  9.  of  the 
completion  of  an  inventorv  of  human 
remains  and  assoi  lated  funerary  objects 
in  the  possession  ol  Minnesota  Indian 
Affairs  Council.  Bemidji.  MN 

This  notif  e  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  .\A(.['K  \   4  3  CFR 
10,2  (c)  The  determinations  wilfun  this 
notice  are  the  sole  responsibility  of  the 
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museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects  The 
National  Park  St-rvice  is  not  responsible 
for  the  detfTminatioas  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Minnesota  Indian 
Affairs  Council  professional  staff  in 
consultation  with  representatives  of 
White  Earth  Band  of  Ojibwe.  Minnesota 
Chippewrt  Tribe,  Minnesota. 

In  1932.  human  remains  representing 
two  individuals  were  collected  from  the 
lacobs  (Trigg)  Farm  site  (21-C}T-4). 
Ottertail  County,  MN.  during  an 
archeologicai  excavation  conducted  by 
.•\,E.  lenks  of  the  I'niversitv  of 
Minnesota.  No  known  individuals  were 
identified.  The  four  associated  funerary 
objects  are  fragments  of  c  lothes, 
fragments  of  buttons,  a  knife,  and 
birchbark. 

Based  on  the  location  of  the  burials 
and  assoc  lated  funerarv  objects,  these 
individuals  have  been  determined  to  be 
Native  American  from  the  historic 
period.  Based  on  the  associated  funerary 
objects  and  geographic  location,  these 
individuals  have  been  identified  as 
Ojibwe.  Because  this  location  is  within 
the  historic  territory  of  the  White  Earth 
Band  of  Ojibwe,  Minnesota  Chippewa 
Tribe.  Minnesota,  the  preponderance  of 
evidence  indicates  cultural  affiliation 
with  the  White  Earth  Band  of  0)ibwe, 
Minnesota  Chippewa  Tribe,  Minnesota. 

Based  on  the  above-mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Council  have  determined 
that,  pursuant  to  43  CFR  10,2  (d)!li.  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Minnesota  Indian  Affairs  Council 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  four  objects 
listed  above  are  reasonablv  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  Lastly,  officials  of  the 
Minnesota  Indian  Affairs  Council  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonablv 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  White  Earth  Band  of 
Ojibwe,  Minnesota  Chippewa  Tribe. 
Minnesota 

This  notice  has  been  sent  to  officials 
of  the  White  Earth  Band  of  Ojibwe. 
Minnesota  Chippewa  Tribe.  Minnesota. 
and  the  Minnesota  Chippewa  Tribe. 
Minnesota.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturallv  affiliated  with  these  human 


remains  and  associated  funerary  objects 
should  contact  James  L.  (Jim)  lones. 
Cultural  Resource  Specialist.  Minnesota 
Indian  Affairs  Council.  1819  Bemidji 
Avenue,  Bemidji.  MN  56601,  telephone 
(218)  755-3825,  before  November  8. 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  White  Earth  Band  of  Ojibwe, 
Minnesota  Chippewa  Tribe,  Minnesota 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  luly  17,2001. 
|ohn  Robbins, 

.Iss/sfunf  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

!FR  Dot    01-2514.5  Filed  10-5-01;  8:45  ami 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

Correction-Notice  of  Inventory 
Completion  tor  Native  American 
Human  Remains  and  Associated 
Funerary  Objects  in  the  Possession  of 
the  Nebraska  State  Historical  Society, 
Lincoln,  NE 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  .American 
Graves  Protection  and  Repatiiation  Act 
(NAGPRA),  43  CFR  1 0.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Nebraska  State 
Historical  Society.  Lincoln.  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10  2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice 

This  notice  correc:ts  the  number  of 
associated  funerary  objects  reported  in 
the  Notice  of  Inventory  Completion 
published  September  18.  1997  (Federal 
Register  document  97-24824,  pages 
49026-49027] 

The  fifth  paragraph  of  the  1997  notice 
summarizes  the  recovery  of  Native 
.American  individuals  and  associated 
funerarv  objects  from  the  Leary  site 
(25RH1)  during  archeologicai 
excavations  bv  Nebraska  State  Historical 
Society  archeologists  in  1936  and  1965. 
In  2000.  one  i.eramic  sherd  associated 
with  the  burials  from  the  Leary  site  was 
discovered  at  the  Nebraska  State 
Historical  Society  in  a  box  that  had  been 


mislabeled,  .As  a  result  of  this  discovery, 
the  number  of  assoc:iatpd  funerary 
objects  from  the  Leary  site  is  c:orrected 
by  substituting  '302  associated 
fiinerary  objects  "  for  "301  associated 
funerarv  objects"  in  the  fifth  paragraph 
of  the  1997  notice  and  by  substituting 
•343  objects"  for  '342  objects"  in  the 
seventh  paragraph  of  the  1997  notice. 

llattui:  Augu.sl  ft,  .^1)1)1 
|ohn  Robbins. 

A>sistiitit  Direrior.  CultumI  Resoutres 
Stewardship  and  Partn(Tshif)s 
|FR  Doc:.  (11-25155  Filed  10-5-01;  8:45  am] 
BILLING  CODE  431&-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Nebraska  State  Historical  Society, 
Lincoln,  NE 

agency:  National  Park  Service.  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43CFR  10.10  (a)(3),  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Nebraska  State 
Historical  Society,  Lincoln,  NE,  that 
meet  the  definition  of  "unassociated 
funerarv  objects"  under  Section  2  of  the 
Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10,2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
wri^in  this  notice. 

The  731  cultural  items  are  656  shell 
wampum  beads  and  75  glass  beads. 

In  1924,  a  collection  containing  656 
shell  wampum  beads  and  75  glass  beads 
labeled  "Leary  Site  Burials"  was 
donated  to  the  Nebraska  State  Historical 
Society.  In  2000  and  2001,  the  cultural 
items  were  located  in  the  collections  of 
the  Nebraska  State  Historical  Society, 
where  they  had  been  either  previously 
missing  or  mislabeled.  The  cultural 
items  derive  from  the  Leary  site 
(25RH1),  a  village  and  cemetery 
complex  that  is  associated  with  the 
Oneota  culture  on  the  basis  of  oral 
tradition,  archeologicai  investigations, 
ethnohistory.  and  physical 
anthropology.  The  present-day 
representatives  of  the  Oneota  culture  are 
the  Iowa  Tribe  of  Kansas  and  Nebraska; 


Iowa  Tribe  of  Oklahoma;  Otoe- 
Missouria  Tribe  of  Indians.  Oklahoma: 
and  Kaw  Nation  of  Oklahoma. 

Nebraska  State  Historical  Society 
conducted  excavations  at  the  Leary 
village  and  cemetery  complex  in  1936 
and  1965.  and  recovered  human 
remains  and  associated  funerary  objects. 
Thirty  individuals  and  301  associated 
funerary  objects  recovered  by  Nebraska 
State  Historical  Society  at  the  Leary  site 
were  reported  in  a  Notice  of  Inventory 
Completion  published  in  the  Federal 
Register  on  September  18,  1997.  and 
were  repatriated  to  the  Iowa  Tribe  of 
Kansas  and  Nebraska;  Iowa  Tribe  of 
Oklahoma;  Otoe-Missouria  Tribe  of 
Indians,  Oklahoma;  and  Kaw  Nation  of 
Oklahoma.  The  museum  does  not  have 
evidence  that  there  is  an  association 
between  the  731  cultural  items  that  are 
reported  in  this  notice  and  the  human 
remains  from  the  burials  that  were 
excavated  by  the  Nebraska  State 
Historical  Society  in  1936  and  1965. 

Based  on  the  above-mentioned 
information,  officials  of  the  Nebraska 
State  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  731  cultural  items  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  specific  burial  sites 
of  Native  American  individuals. 
Officials  of  the  Nebraska  State  Historical 
Society  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  unassociated  funerary  objects  and 
the  Iowa  Tribe  of  Kansas  and  Nebraska; 
Iowa  Tribe  of  Oklahoma;  Otoe- 
Missouria  Tribe  of  Indians,  Oklahoma; 
and  Kaw  Nation  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Kansas  and 
Nebraska;  Iowa  Tribe  of  Oklahoma; 
Otoe-Missouria  Tribe  of  Indians, 
Oklahoma;  and  Kaw  Nation  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  731 
unassociated  funerary  objects  should 
contact  Rob  Bozell,  Associate  Director, 
Nebraska  State  Historical  Society,  1500 
R  Street,  P.O.  Box  82554,  Lincoln,  NE 
68501-2554,  telephone  (402)  471-4789, 
before  November  8,  2001.  Repatriation 
of  the  unassociated  funerary  objects  to 
the  Iowa  Tribe  of  Kansas  and  Nebraska; 
Iowa  Tribe  of  Oklahoma;  Otoe- 
Missouria  Tribe  of  Indians,  Oklahoma; 
and  Kaw  Nation  of  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
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Dated:  August  8.  2001. 
lohn  Robbins, 

Assistunt  Director .  Cultural  Resources 
Stewardship  and  Partnerships. 
!FR  Doc   01-25156  Filed  10-5-01;  8:45  am] 
BILUNG  COOe  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  In  the  Possession  of  ttie 
Peat>ody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service,  Inferior 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10  10  (a)(3).  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University,  Cambridge,  MA.  that  meet 
the  definition  of  "unassociated  funerary 
objects"  under  Section  2  of  the  Act 

This  notice  is  published  as  part  of  tht> 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agencv 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  ob)ects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  cultural  items  are  1  shell  gorget. 
22  shells,  2  shell  ornaments,  and  1 
ground  stone. 

In  1929,  a  cultural  item  from 
Stalling's  Island  Mound.  Columbia 
County.  GA.  was  acquired  bv  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  The  object,  one  shell  gorget 
was  collected  during  a  1928-29 
expedition  sponsored  by  the  Peabodv 
Museum  of  Archaeology  and  EthnoJogy 
and  led  by  Cornelius  B.  and  Harriet  S 
Cosgrove  with  William  Claflin. 

Based  on  the  style  and  typology  of  the 
gorget,  it  dates  to  the  Hollywood  phase 
of  the  Late  Mississippian  period  ( A.D 
1250-1450).  This  gorget  is  the  type 
specimen  of  the  "Claflin  style  '  gorget, 
which  is  associated  with  the  late 
prehistoric  Mississippian  Southeastern 
Ceremonial  Complex  (circa  AD   1400- 
1500).  The  burial  context  indicates  that 
the  burial  was  of  a  Native  .American. 
The  Peabody  Museum  of  Archaeology 
and  Ethnology  does  not  have  possession 
or  control  of  the  human  remains  from 
this  site.  Oral  traditions  as  well  as 


ethniinistiirii  ^nd  archeologicai 
documentdtiun  support  Stalling's  Island 
Mound  as  being  within  the  aboriginal 
and  historical  homelands  of  the  Creek, 
Miccosukee,  and  Seminole  peoples 
during  the  Hollywood  phase  of  the  Late 
Mississippian  period.  With  the 
abandonment  of  the  Stalling's  Island 
settlement  just  prior  to  European 
contact  the  population  transferred  to 
three  distinct  tribal  towns  on  the 
mainland.  Coweta,  Hitchiti,  and 
Kashita  The  Hitchiti  are  recognized 
bands  among  the  Miccosukee  and 
.Seminf)le  today,  and  the  towns  were 
distinct  entities  within  the  Creek, 
Miccosukee.  and  Seminole  peoples  until 
recent  times  These  peoples  are 
represented  today  by  the  Alabama- 
Quassarte  Tribal  Town.  Oklahoma; 
Kiaiegee  Tribal  Town.  Oklahoma. 
Miccijsukee  Tribe  of  Indians  of  Florida; 
Muscogee  (Creek'  Nafmn  Oklahoma; 
Puarch  Band  of  Creek  Indians  of 
.Alabama:  Seminole  Nation  of 
Oklahoma.  Seminole  Tribe  of  Florida, 
Dania,  Big  Cypress,  Brighton. 
Hollywood  S(  Tampa  Reser\ations:  and 
Thlopthioc:c:o  Tribal  Town,  Oklahoma. 
Between  1906  and  1929.  22  shells.  2 
shell  omament.s,  and  1  ground  stone 
were  collected  from  Stalling's  Island 
Mound,  (Jolumhia  ( bounty.  GA.  bv 
William  Claflin  In  1985.  the  William 
Claflin  Collection  was  donated  to  the 
Peabody  Museum  Museum 
dorumentatuin  indicates  that  these 
cultural  items  were  recovered  with 
human  remains  and  that  the  human 
remains  were  either  interred  inside,  or 
were  associated  with,  ceramic  vessels. 

Based  on  the  c  eramic  style  of  the 
vessels  that  were  associated  with  these 
cultural  Items,  the  items  date  to  the 
Hollywood  phase  of  the  Late 
Mississippian  period  (AD.  1250-1450). 
The  burial  context  indicates  that  the 
burial  was  of  a  Native  American.  The 
Peabody  Museum  of  Archaeology  and 
Ethnology  does  not  have  possession  or 
control  of  the  human  remains  from 
these  burials  Oral  traditions  as  well  as 
ethnohistonc  and  archeological 
documentation  support  Stalling's  Island 
Mound  as  being  within  the  aboriginal 
and  historical  homelands  of  Creek, 
Miccosukee.  and  Seminole  peoples 
during  the  Hollywood  Phase  of  the  Late 
Mississippian  period.  With  the 
abandonment  of  the  Stalling's  Island 
settlement  |ust  prior  to  European 
contact,  the  population  transferred  to 
three  distinct  tribal  towns  on  the 
mainland.  Coweta.  Hitchiti,  and 
kashita  The  Hitchiti  are  recognized 
bands  among  the  Miccosukee  and 
■Seminole  today,  and  the  towns  were 
distinct  entities  within  the  Creek, 
Miccosukee.  and  Seminole  peoples  until 


51462 


Federal  Register   Vol    66,  No.   195  / Tuesday.  October  9.  2001 /Notices 


recent  times.  These  peoples  are 
represented  toddv  bv  tho  Alabam.i- 
Quassarte  Tribal  Town.  Oklahnma, 
Kialegee  Tribal  Town.  Oklahoma. 
MicGosukep  Triho  of  Indians  of  Florida; 
Muscogee  (O-eki  Nation.  Okiahoma: 
Poarch  Band  of  Creek  Indians  of 
Alabama;  .Seminolp  Nation  of 
Oklahoma;  SeminoU-  Tribe  of  Florida. 
Dania.  Big  Cypress.  Brighton, 
Hollywood  k  Tampa  Resprvations:  and 
Thlopthlocco  Tribal  Town,  Oklahoma 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  A3 
CFR  10,2  (d)(2!(ii).  these  26  cultural 
items  are  reasonably  believed  to  ha\  '^ 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  bv  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  f)f  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10,2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  thesf  cultural  items  .md 
the  Creek,  Miccosukee.  and  Seminole 
peoples  who  are  represented  by  the 
following  federally  recognized  groups: 
Alabama-Quassarte  Tribal  Town. 
Oklahoma;  Kialegee  Tribal  Town 
Oklahoma;  Miccosukee  Tribe  of  Indian> 
of  Florida;  Muscogee  (Creek)  Nation. 
(Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  .Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress.  Brighton. 
Hollywood  Ik  Tampa  Reservations;  and 
Thlopthloci  (I  Tribal  Town.  Oklahoma 
This  notice  has  been  sent  to  ofFicials 
of  the  Alabama-Quassarte  Tribal  Town. 
(Oklahoma.  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Muse ngee  (Creek  1  Nation, 
Oklahoma;  Poarch  Band  of  Cre<'k 
Indians  of  Alabama:  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress,  Brighton, 
HolJywoftd  Ik  Tampa  Reservations;  and 
Thlopthloci  ri  Tribal  Town.  Oklahoma 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  !)♦'  (  ulturalK 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Patricia 
Capone  Repatriation  Coordinator, 
I'eabodv  Museum  of  ,\rt,hae(ij(ii4\  and 
Ethnology.  Harvard  I'niversitv,  11 
Divinitv  Avenue.  Cambridge.  MA 
U2i:?8,  telephone  (B17)  496-3702.  before 
Nov«^mber  H.  2001    Repatriation  of  the 
cultural  itetn>  to  the  .\labdmd-(Juassarte 
Tribal  Town.  Oklahoma.  Kialegee  Tribal 
Town.  Oklahoma.  Miccosukw'  Tribe  ot 
Indians  of  Florida;  Muscogee  ((.reek) 


Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida,  Dania.  Big  Cypress.  Brighton, 
Hollywood  &  Tampa  Res>'n  ations.  and 
Thlopthlocco  Tribal  Town,  Oklahoma 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

n^'f>d   Iiilv  18,  2001, 
|()hn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
IFR  Doc.  01-25142  Filed  10-5-01:  8:45  am] 

BILLING  COD€  4310-7&-S 


DEPARTMENT  OF  THE  IhTTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University.  Cambridge,  MA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
u  ith  provisions  of  the  Native  American 
Craves  Protection  and  Repatriation  Act 
(NACPR.^].  4J  CFR  10.9.  uf  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary'  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Harvard  University.  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NACiPRA.  43  C;FR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Servic  e  is  not  responsible 
for  the  determinations  within  this 
notice, 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  the  Pi^abodv  Museum  of 
Archaeology  and  Ethnology  professional 
staff  in  consultation  with  the  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
kialegee  Tribal  Town,  Oklahoma; 
Miccosukee  Tribe  of  Indians  of  Florida; 
Muscogee  (Creek)  Nation.  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama:  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress,  Brighton. 
Hollywood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town,  Okiahoma, 

In  1929.  human  remains  representing 
two  individuals  from  Stalling's  Island 
Mound,  Columbia  (;oiintv,  GA.  were 


acquired  by  the  Peabody  Museum  of 
Archaeology  and  Ethnology.  These 
human  remains  were  collected  during  a 
1928-29  expedition  sponsored  by  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  and  led  bv  Cornelius  B,  and 
Harriet  S  Cosgrove  with  William 
Claflin.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

This  interment  disturbed^  previous 
burial,  which  contained  a  carved  shell 
gorget  that  dates  to  the  Hollywood 
phase  of  the  Late  Mississippian  period 
(AD.  1250-1450).  Because  this 
interment  disturbed  the  previous  burial, 
it  is  reasonably  assumed  that  these 
human  remains  date  to  the  Late 
Mississippian  period  (A.D.  1250-1450) 
or  Protohistoric  period  (AD.  1450-1650) 
and  that  the  individuals  are  Native 
American,  Oral  traditions  as  well  as 
ethnohistoric  and  archeological 
documentation  support  Stalling's  Island 
Mound  as  being  within  the  aboriginal 
and  historical  homelands  of  the  Creek, 
Miccosukkee.  and  Seminole  peoples 
during  the  Holly-wood  phase  of  the 
Mississippian  period.  With  the 
abandonment  of  the  Stalling's  Island 
settlement  just  prior  to  European 
contact,  the  population  transferred  to 
three  distinct  tribal  towns  on  the 
mainland.  Coweta.  Hitchiti.  and 
Kashita,  The  Hitchiti  are  recognized 
bands  among  the  Miccosukee  and 
.Seminole  today,  and  the  towns  were 
distinct  entities  within  the  Creek. 
Miccosukee.  and  Seminole  peoples  until 
recent  times.  These  peoples  are 
represented  today  by  the  Alabama- 
Quassarte  Tribal  Town.  Oklahoma; 
Kialegee  Tribal  Town.  Oklahoma: 
Miccosukee  Tribe  of  Indians  of  Florida; 
Muscogee  (Creek)  Nation.  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  ,Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress.  Brighton. 
Hollywood  &  Tampa  Resenations;  and 
Thlopthlocco  Tribal  Town.  Oklahoma. 

In  1929.  cultural  items  from  Stalling's 
Island  Mound.  Columbia  County.  GA. 
were  acquired  by  the  Peabody  Museum 
of  Archaeology  and  Ethnology,  These 
objects,  one  large  vessel  with 
complicated  stamped  decorations  and 
one  plain  bowl,  were  collected  during  a 
1928-29  expedition  sponsored  by  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  and  led  by  Cornelius  B.  and 
Harriet  S.  Cosgrove  with  William 
Claflin. 

Based  on  ceramic  style,  the  vessels  are 
dated  to  the  Hollywood  phase  of  the 
Late  Mississippian  period  (A.D.  1250- 
1450).  The  vessels  have  been  identified 
as  associated  funerary  objects  as  defined 
in  43  CFR  10.2  (d)(2)(i)  because,  in 
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museum  documentation,  the  vessels  are 
described  as  an  urn  burial  and  therefore 
were  made  to  contain  human  remains 
The  burial  context  indicates  that  the 
burial  was  of  a  Native  American.  The 
Peabody  Museum  of  Archaeologv  and 
Ethnology  does  nrjt  have  possession  or 
control  of  the  human  remains  from  this 
burial.  Oral  traditions  as  well  as 
ethnohistoric  and  archeological 
documentation  support  Stalling's  Island 
Mound  as  being  within  the  aboriginal 
and  historical  homelands  of  Creek. 
Seminole,  and  Miccosukee  people 
during  the  Hollywood  phase  of  the  Late 
Mississippian  period.  With  the 
abandonment  of  the  Stalling's  Island 
settlement  just  prior  to  European 
contact,  the  population  transferred  to 
three  distinct  tribal  towns  on  the 
mainland.  C.oweta,  Hitchiti.  and 
Kashita.  The  Hitchiti  are  recognized 
bands  among  the  Miccosukee  and 
Seminole  todav.  and  the  towns  were 
distinct  entities  within  the  Oeek. 
Miccosukee.  and  Seminole  people>  until 
recent  times.  These  peoples  are 
represented  today  by  the  Alabama- 
Quassarte  Tribal  Town.  Oklahoma, 
kialegee  Tribal  Town.  Oklahoma, 
Miccosukee  Tribe  of  Indians  of  Florida: 
Muscogee  (Creek)  Nation,  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  .Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida. 
Dania.  Big  Cypress.  Brighton. 
Hollywood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town.  Oklahoma 

In  1985,  cultural  items  from  Stalling's 
Island  Mound.  Columbia  Ciountv.  GA. 
were  donated  to  the  Peabodv  Museum 
of  Archaeology  and  Ethnologv  as  part  of 
the  William  Claflin  Collection.  The.se 
objects,  a  fragmentary  vessel 
(represented  by  two  sherds)  with 
complicated  stamped  decorations  and 
one  plain  bowl,  were  collected  during  a 
1928-29  expedition  sponsored  bv  the 
Peabody  Museum  of  Archaeologv  and 
Ethnology  and  led  by  Cornelius  B  and 
Harriet  S  Cosgrove  with  William 
Claflin. 

Based  on  ceramic  style,  the  vessels  are 
dated  to  the  Hollvwood  phase  of  the 
Late  Mississippian  period  (A.D   12.tI)- 
1450).  The  vessels  have  been  identified 
as  associated  funerary  objects  as  defined 
in  43  CFR  10.2  (d)(2)(i)  because,  in 
museum  documentation,  the  vessels  are 
described  as  an  urn  burial  and  therefore 
were  made  to  contain  human  remains. 
The  burial  c;ontext  indicates  that  the 
burial  was  of  a  Native  American  The 
Peabody  Museum  of  Archaeologv  and 
Ethnology  does  not  have  possession  or 
control  of  the  human  remains  from  this 
burial.  Oral  traditions  as  well  as 
ethnohistoric  and  archeological 
documentation  support  Stalling's  Island 


Mound  as  being  within  thf  atjonginal 
and  historical  homelands  of  Creek. 
Seminole,  and  MK:t;osukee  peoples 
during  the  Hollywood  phase  of  the  Late 
Mississippian  period  With  the 
abandonment  of  the  Stalling  ^  i^lami 
settlement  just  prior  to  European 
I  ontact.  the  population  transferred  to 
three  distinct  tribal  towns  on  the 
mainland.  Coweta.  Hit(  hiti.  and 
Kashita  The  Hitchiti  aru  ret.ognized 
bands  among  the  Miccosukee  and 
Seminole  today,  and  the  towns  were 
distinct  entities  within  the  Oeek. 
Miccosukee.  and  Seminole  peoples  until 
recent  times.  These  peoples  are 
represented  today  bv  the  Alabama- 
Quassarte  Tribal  Town.  Oklahoma: 
Kialegee  Tribal  Town.  Oklahoma; 
Miccosukee  Tribe  of  Indians  of  Florida; 
Muscogee  (Oeek)  Nation.  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida, 
Dania,  Big  Cvpre>>.  Brightnn. 
Hollvwood  &  Tampa  Kescnations;  and 
Thlopthlocco  Tribal  Town.  ( )klahoma 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabod\ 
Museum  of  Archaeology  and  Ethnology 
have  determined  that   pursuant  to  43 
C;FR  10  2  (did),  the  human  remains 
listed  above  represent  the  phvsu  al 
remains  of  two  indi\iduals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeologv  and 
Ethnology  also  have  determined  that, 
pursuant  to  4.3  CFR  10  2  (d)(2){ij.  the 
four  objects  listed  above  are  reasonablv 
believed  to  have  been  made  to  contain 
human  remains   L.^stlv.  officials  of  the 
Peabody  Museum  of  Archaeologv  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10  2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonablv  traced  between 
these  Native  American  human  remains 
and  associated  funerary  ob)ects  and  the 
Creek.  Miccosukee.  and  Seminole 
peoples,  who  are  represented  b\  the 
following  federalh  recognized  groups 
Alabama-Quassarte  Tribal  Town 
Oklahoma:  Kialegee  Tribal  Town, 
(Oklahoma:  MiccosuktH-  Tribe  of  Indians 
of  Florida.  Musc:ogee  (Creek)  .Nation, 
Oklahoma:  Poarch  Band  of  Creek 
Indians  of  Alabama.  .Seminole  Nation  nf 
Oklahoma:  Seminole  Tribe  of  Florida. 
Dania.  Big  C:\press.  Brighton 
Hollywood  &  Tampa  Reservations   and 
Thlopthloct:o  Tribal  Town 

This  notice  has  been  sent  to  nfhi  lajs 
of  the  Alabama-Quassarte  Tribal  Tnwn. 
Oklahoma:  Kialegee  Tribal  Town. 
Oklahoma.  Miccosukee  Tribe  of  Indians 
of  Florida.  Muscogee  (Oeek)  Nation 
Oklahoma:  Poarch  Band  of  Creek 
Indians  of  Alabama:  Seminole  Nation  of 
Oklahoma.  Seminole  Tribe  of  Florida. 


Dania.  Big  Cypress.  Brighton, 
Hollvwood  &  Tampa  Reservations;  and 
Thlopthlocco  Tribal  Town. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Patricia  Capone,  Repatriation 
Coordinator,  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University.  1 1  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702.  before  November  8.  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Alabama-Quassarte  Tribal  Town. 
Oklahoma:  Kialegee  Tribal  Town. 
Oklahoma:  Miccosukee  Tribe  of  Indians 
of  Florida;  Muscogee  (Creek)  Nation. 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida. 
Dania.  Big  Cypress,  Brighton. 
Holh-wood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  luly  18,  2001. 
)ohn  Rnbblns. 

Assislani  Director.  Cultural  Resources 
Stpwardsbip  and  Partnerships 
|FR  Dcx    01-2.^14:)  Filed  lO-.V-Ol;  8:45  ami 

BILLING  coot  «31»-7D-C 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  tor 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  tl>e  Peatowiy  Museum  of 
Archaeology  and  Ethnology.  Harvard 
University.  Cambridge.  MA 

AGENCY:  \.i!i   ri,il  Park  Service.  Interior. 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
GraM's  I'r  tection  and  Repatriation  Act 
(NAGPRAJ.  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Muvtum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  nisponsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
.American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
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for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  human 
remains  and  associated  funerary  objects 
was  made  by  the  Peabodv  Museum  of 
Archaeolog\-  and  Ethnology  professional 
staff  in  consultation  with  officials  from 
the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana. 

In  1972.  human  remains  representing 
four  individuals  were  collected  from  the 
Trudeau  site  in  West  Feliciana  Parish. 
LA,  by  leffrev  P  Brain  as  part  of  the 
Lower  Mississippi  Survey  expedition 
The  Lower  Mississippi  Survey  was  a 
project  of  Harvard  University  facultv  in 
1972  No  known  individuals  were 
identified.  No  associated  funerar\' 
objects  are  present. 

The  Trudeau  site  is  known  to  have 
been  the  primaiy  village  and  cemeten. 
area  of  Tunica  people  from  1731 
through  1764.  based  on  Native 
American  ceramics,  glass  beads,  and 
European  objects  recovered  from  the 
site.  Historical,  ethnohistorical.  and  oral 
historical  evidence  summarized  by  Mr. 
Brain  in  his  publication.  Tunica 
Archaeology,  support  that  the  present- 
day  descendants  of  the  18th-centur>- 
Tunica  are  the  Tunica-Biloxi  Indian 
Tribe  of  Louisiana. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnologv 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  four  individuals  of  Ndtive 
American  ancestn,'.  Officials  of  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that. 
pursuant  to  43  CFR  10.2(e),  there  is  a 
relationship  of  shared  group  identitv 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana. 

This  notice  has  been  sent  to  officials 
of  the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana.  Representatives  of  anv  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Patricia  Capnne, 
Repatriation  Coordinator.  Peabodv 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University.  11  Divinitv  .Avenue, 
Cambridge.  MA  02138,  telephone  (617) 
496-3702.  before  November  8  2001. 
Repatriation  of  the  human  remains  to 
the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana  may  begin  after  that  date  li  no 
other  additional  claimants  come 
forward. 


Dated:  |uly  18.  2001. 
fohn  Robbins, 

,-\,s'./,s(af!(  Director,  Cultural  Resources 
Stewardship  and  Partnerships. » 

IFR  r>H    m-2S144  Filed  10-5-01;  8:45  am] 

BILUNG  COD€  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  .National  Park  Sen,'ice.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10,10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Peabody  Museum 
of  Archaeologv  and  Ethnology,  Harvard 
University.  Cambridge.  MA  that  meet 
the  definition  of  >unassociated  funerary 
obtect>  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10  2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  .National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Two  thousand  one  hundered  sixteen 
cultural  items  are  ceramic  sherds. 
complete  ceramic:  vessels,  and  partial 
ceramic  vessels. 

In  1911-1912.  Clarence  B.  Moore 
recovered  these  2.116  cultural  items 
from  the  mound  on  Haley  Place.  Miller 
Countv.  AR   In  1912.  .Mr.  Moore 
donated  these  cultural  items  to  the 
Peabiuiv  Museum  of  Archaeology  and 
Ethnology. 

Museum  dncumentation  indicates 
that  these  cultural  items  were  associated 
with  burials.  The  Peabody  Museum  of 
Archaeologv  and  Ethnology  is  not  in 
possession  or  control  of  any  human 
remains  from  these  burials.  Based  on 
ceramic  style,  these  cultural  items  date 
to  the  Halev  Phase  of  the  Caddo  II  or 
Earlv  Caddo  (C.E.  1200-1400)  period. 
.\r(:heologi(.al  and  historical  evidence 
indicates  that  the  Great  Bend  region  of 
Arkan.sas  was  occupied  continuously 
from  the  Early  Caddo  or  Caddo  II  (C.E. 
1200-1400)  through  the  Late  Caddo  or 
Caddo  IV  (C  E.  500-1650)  periods,  and 
into  the  protohistoric  period.  Historical 
evidence,  including  the  Teran  map  of 
C.E.  1691-1692.  indicates  that  the  Great 
Bend  region  was  occupied  by  the 


Kadohadacho  Caddo  during  the  historic 
period,  and  that  this  group  emerged 
from  precontact  Caddoan  culture.  The 
present-day  Indian  tribe  culturally 
affiliated  with  the  Kadohadcho 
Confederacy  is  the  Caddo  Indian  Tribe 
of  Oklahoma. 

Seventeen  cultural  items  are  ceramic 
sherds  and  ceramic  vessels. 

In  1911-1912.  Clarence  B.  Moore 
recovered  these  17  cultural  items  from 
the  mound  on  McClure  Place,  Miller 
County,  AR.  In  1912,  Mr.  Moore 
donated  these  cultural  items  to  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology. 

Museum  documentation  indicates 
that  these  cultural  items  were  associated 
with  burials.  The  Peabody  Museum  of 
Archaeologv'  and  Ethnology  is  not  in 
possession  or  control  of  any  human 
remains  from  these  burials.  Based  on 
ceramic  style,  these  cultural  items  date 
to  the  Belcher  Phase  of  the  Caddo  IV  or 
Late  Caddo  (C.E.  1500-1650)  period. 
Archeological  and  historical  evidence 
indicates  that  the  Great  Bend  region  was 
occupied  continuously  from  the  Early 
Caddo  or  Caddo  II  (C.E.  1200-1400) 
through  the  Late  Caddo  or  Caddo  IV 
(C.E.  1500-1650)  periods  and  into  the 
protohistoric  period.  Historical 
evidence,  including  the  Teran  map  of 
C.E.  1691-1692,  indicates  that  the  ^ireat 
Bend  region  was  occupied  by  the 
Kadohadacho  Caddo  during  the  historic 
period,  and  that  this  group  emerged 
from  precontact  Caddoan  culture.  The 
present-day  Indian  tribe  culturally 
affiliated  with  the  Kadohadcho 
Confederacy  is  the  Caddo  Indian  Tribe 
of  Oklahoma. 

Two  hundred  ninety-two  cultural 
items  are  ceramic  sherds  and  partial 
vessels. 

In  1911-1912,  Clarence  B.  Moore 
recovered  these  292  cultural  items  from 
the  mound,  L.A.  Foster's  Place,  Miller 
County,  AR.  In  1912,  Mr.  Moore 
donated  these  cultural  items  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology. 

Museum  documentation  indicates 
that  these  cultural  items  were  associated 
with  burials.  The  Peabody  Museum  of 
Archaeology  amd  Ethnology  is  not  in 
possession  or  control  of  any  human 
remains  from  these  burials.  Based  on 
ceramic  style,  these  cultural  items  date 
to  the  Belcher  Phase  of  the  Caddo  IV  or 
Late  Caddo  (C.E.  1500-1650)  period. 
Archeological  and  historical  evidence 
indicates  that  the  Great  Bend  region  in 
Arkansas  was  occupied  continuously 
from  the  Early  Caddo  or  Caddo  II  (C.E. 
1200-1400)  through  the  Late  Caddo  or 
Caddo  IV  (C.E.  1500-1650)  periods,  and 
into  the  protohistoric  period.  Historical 
evidence,  including  the  Teran  map  of 
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C.E.  169M692.  indicates  that  the  Great 
Bend  region  was  occupied  by  the 
Kadohadacho  Caddo  during  the  historic 
period,  and  that  this  group  emerged 
from  precontact  Caddoan  cuUure.  The 
present-day  Indian  tribe  culturally 
affiliated  with  the  Kadohadcho 
Confederacy  is  the  Caddo  Indian  Tribe 
of  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabodv 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii).  these  2,425  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  unassociated 
funerary*  objects  and  the  Caddo  Indian 
Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Patricia 
Capone,  Repatriation  Coordinator, 
Peabody  Museum  of  Archaeology  and 
Ethnology,  11  Divinity  Avenue. 
Cambridge.  MA  02138,  telephone  (617) 
496-3702,  before  November  8,  2001 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Caddo  Indian 
Tribe  of  Oklahoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  July  12.  2001 
lohn  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships 

|FR  Doc  01-25146  Filed  01-5-01:  8:45  am) 
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OEPARTMErrr  of  the  interior 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obfects  In  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  aitd  Ethnology,  Harvard 
University,  Cambridge,  MA 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).43CFR10.9.  ofthe 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  obiects 
in  the  possession  ofthe  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University.  Cambridge.  MA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  N.ACPR.^.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  ofthe  human 
remains  v\  as  made  by  Peabodv  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  Te-Moak  Tribes  of 
Western  Shoshone  Indians  of  Nevada 
(Four  constituent  bands:  Battle 
Mountain  Band:  Elko  Band.  South  Fork 
Band  and  Wells  Band);  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation.  California. 
Death  Valley  Timbi-Sha  Shoshone  Band 
of  California;  Duckwafer  Shoshone 
Tribe  ofthe  Duckwater  Reservation, 
Nevada;  Ely  Shoshone  Tribe  of  Nevada 
Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  Fort 
Independence  Reservation.  California; 
Fort  McDermitt  Paiute  and  Shoshone 
Tribes  ofthe  Fort  McDermitt  Indian 
Reservation,  Nevada  and  Oregon; 
Paiute-Shoshone  Indian  ofthe  Bishop 
Community  of  the  Bishop  Colony, 
California;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California;  Paiute- 
Shoshofle  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada;  Reno- 
Sparks  Indian  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada; 
Winnemucca  Indian  Colony  of  Nevada: 
and  Yomba  Shoshone  Tribe  of  the 
Yoraba  Reservation,  Nevada. 

In  1868.  human  remains  representing 
one  individual  were  collected  by 
Professor  J.D.  Whitney  from  Hot  Creek 
Valley,  Nye  County,  NV  In  1868,  these 
human  remains  were  gifted  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Dr.  Whitney  No  known 
individual  was  identified  No  associated 
funerary  objects  are  present 

Museum  documentation  identifies 
this  individual  as  "Digger,  "  a  term  used 
historically  to  represent  Western 
Shoshone  people.  The  attribution  of 


such  a  specific  term  to  the  human 

remains  indicates  that  the  interment 
postdates  sustained  contact  between 
indigenous  groups  and  Europeans 
beginning  in  the  18th  century.  The 
human  remains  were  from  an  area 
commonly  considered  to  be  traditional 
Western  Shoshone  territory*  during  the 
historic  period  Oral  traditions  and 
historical  evidence  support  the  cultural 
affiliation  to  present-day  Indian  tribes 
representing  Western  Shoshone  people. 

Based  on  the  above-mentionea 
information,  officials  ofthe  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
Ameruan  ancestry.  Officials  ofthe 
Peabody  Museum  of  Archaeology  and 
Ethnohjgv  also  have  determined  that. 
pursuant  to  4.1  CFR  10.2  (e),  there  is  a 
relatinnship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Te-Mnak  Tribes  of  Western 
Shnshoiie  liKiiririv  :  if  \i'\  ni,,    }'■<•[,! 
I  onstitueiit  bands   B.i!tii  .Mounldin 
Band;  Elko  Band;  South  Fork  Band  and 
Wells  Band)  Big  Pine  Band  of  Owens 
\'alle\  Paiute  Shoshone  Indians  ofthe 
Big  Fine  Reseryation.  California;  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California:  Duckwater  Shoshone  Tribe 
ofthe  Du(  kwater  Keser\  atHiii    Nevada; 
Ely  Shoshone  Tribe  nf  \e\,)Ud.  Port 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reser\'ation-  (California.  Fort  MiDerniift 
Paiute  and  Shoshone  T^ll)<■^  of  the  Fort 
McDermitt  Indian  Reser\rftion,  Nevada 
and  Oregon,  Paiute-Shoshone  Indian  -  f 
the  Bishop  Communit\  of  the  Bishop 
O/ilony,  California,  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Community  of 
the  Lone  Pine  Reservation.  California. 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada;  Reno- 
Sparks  Indian  Colony.  Nevada: 
Shoshone-Paiute  Tribes  of  the  Duck 
Valle\  Reservation.  Nevada.  Summit 
Lake  Paiute  Tnbe  of  Nevada. 
Winnemut;ca  Indian  Colony  of  Nevada; 
and  Yomba  Shoshone  Tnbe  of  the 
Yomba  Reservation   Nevada 

This  notice  has  been  sent  to  officials 
of  the  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Ntx^da (Four 
constituent  bands   Battle  Mountain 
Band.  Elko  Band,  South  Fork  Band  and 
Wells  Band).  Big  Pine  Band  of  Owens 
Valley  Paiute  Shoshone  Indians  of  the 
Big  Pine  Reservation.  California,  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California,  Duckwater  Shoshone  Tribe 
ofthe  Duckwater  Reservation,  Nevada. 
Ely  Shoshone  Tribe  of  Nevada,  Fort 
Independence  Indian  Community  of 


51466 


Federal  Register   Vol    66.  No    195 /Tuesday.  October  9.  2001 /Notices 


Paiute  Indians  of  the  Fort  Independence 
Reservation,  California.  Fort  McDermitf 
Paiute  and  .Shoshone  Tribes  of  the  Fori 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon.  Paiute-.Shoshone  Indian  of 
the  Bishop  Comnu'nitv  ut  the  Bishop 
C.olonv.  California;  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Communitv  of 
the  Lone  Pine  Resen-'dtinn,  California. 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colonv.  Nevada.  Reno- 
Sparks  Indian  Colony.  Nevada; 
Shoshone-Pdiute  Tribes  of  the  Duck 
\'allev  Reservation.  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada; 
Winnemucca  Indian  Colony  of  Nevada; 
and  Yomba  Shoshone  Tribe  of  the 
Yomba  Reservation.  Nevada. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturallv 
affiliated  with  these  human  remains 
should  contact  Patricia  Capone. 
Repatriation  Coordinator.  Peabody 
Museum  of  Archaeolo^  and  Ethnology. 
Harvard  University.  11  Divinity  Avenue, 
Cambridge.  MA  02138.  telephone  (617) 
496-3702.  before  November  8,  2001 
Repatriation  of  the  human  remains  to 
the  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (Four 
constituent  bands;  Battle  Mountain 
Band;  Elko  Band;  South  Fork  Band  and 
Wells  Band);  Big  Pine  Band  of  Owens 
Vallev  Paiute  Shoshone  Indians  of  the 
Big  Pine  Resen.'ation.  California;  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California;  Duckwater  Shoshone  Tribe 
of  the  Duckwater  Resen-ation.  Nevada; 
Ely  Shoshone  Tribe  of  Nevada;  Fort 
Independence  Indian  Communitv  ot 
Paiute  Indians  of  the  Fort  Independence 
Reservation.  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon;  Paiute-Shoshone  Indian  of 
the  Bishop  Community  of  the  Bishop 
Culonv,  California;  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Community  of 
the  Lone  Pine  Reservation.  California; 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony.  Nevada;  Reno- 
Sparks  Indian  Colony.  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Vallev  Reservation,  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada; 
Winnemucca  Indian  Colonv  of  Nevada: 
and  Yomba  Shoshone  Tribe  of  the 
Yomba  Reservation.  Nevada  may  begin 
after  that  date  if  no  additional  claimants 
come  fo^^vard  . 

!J.if.'(i    |ul\    iO.  2001  ' 

John  Robbing. 

Assistant  Director.  Cultural  Resources 
Uti'isardship  and  Partnerships. 
'f-R  [)oi.  01-2.t1.t2  Filed  10-5-01;  8:43  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  the  Pealxxjy  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  N.itumal  Park  Service,  Interior. 
action:  Notice 


Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRAI.  43  CFR  10.9,  of  the 
completion  of  an  inventnr\  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeologv  and  Ethnology. 
Harvard  University.  Cambridge,  MA, 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10,2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  hd'i  control  of  these  Native 
.American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice, 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  cimsultation  with 
representatives  of  Te-Moak  Tribes  of 
Western  Shoshone  Indians  of  Nevada 
(Four  constituent  bands:  Battle 
Mountain  Band;  Elkr»  Band:  South  Fork 
Band  and  Wells  Band);  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation,  California: 
Bridgeport  Paiute  Indian  Colony  of 
C^alifornid;  Burns  Paiute  Tribe  oHhe 
Bums  Pdiufe  Indian  Colony  of  Oregon; 
Cedarville  Rancheria,  California:  Death 
Vallev  Timbi-Shd  Shoshone  Band  of 
California.  Duckwater  Shoshone  Tribe 
of  the  Duckwater  Reservation,  Nevada: 
Ely  Shoshone  Tribe  of  Nevada:  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidwell  Reservation  of  California:  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reser\dtion  California:  Fort  McDermitt 
Paiute  and  Shoshfine  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation.  Arizona:  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony.  Nevada:  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Oilony.  Nevada: 
Moapa  Bimd  of  Paiute  Indians  of  the 
Moapa  River  iiulidn  Reservation, 


Nevada:  Paiute  Indian  Tribe  of  Utah: 
Paiute-Shoshone  Indian  of  the  Bishop 
Communitv  of  the  Bishop  Colony. 
California;  Paiute-  Shoshone  Tribe  of 
the  Fallon  Reservation  and  Colony, 
Nevada:  Paiute-Shoshone  Indians  of  the 
Lone  Pine  Community  of  the  Lone  Pine 
Reservation.  California:  Pyramid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada:  Reno-Sparks 
Indian  Colony.  Nevada:  San  luan 
Southern  Paiute  Tribe  of  Arizona; 
Shoshone  -Paiute  Tribes  of  the  Duck 
Vallev  Reservation.  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada:  Susanville 
Indian  Rancheria.  California:  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada:  Winnemucca 
Indian  Colony  of  Nevada:  Utu  Utu 
Gwaitu  Paiute  Tribe  of  the  Benton 
Paiute  Reservation,  California: 
Yerington  Paiute  Tribe  of  the  Yerington 
Colonv  &  Campbell  Ranch,  Nevada:  and 
Yomba  Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada, 

Between  1844  and  1866,  human 
remains  representing  one  individual 
were  collected  from  an  old  battlefield 
near  Austin,  Lander  County,  NV.  by  Dr. 
C.T.  Jackson,  a  collector  for  the  James  C. 
White  Collection,  These  human  remains 
were  sold  by  the  James  C,  White 
Collection  to  the  Boston  Society  of 
Natural  History,  Boston,  MA,  In  1916, 
the  Boston  Society  of  Natural  History 
donated  these  human  remains  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Museum  documentation  identifies 
this  individual  as  "Paiute,  "  Osteological 
information  suggests  that  this  individual 
most  likely  dates  from  the  prothistoric 
to  earlv  historic  periods.  The  human 
remains  were  collected  from  an  area 
commonly  considered  to  be  traditional 
Paiute  and  Shoshone  territory  during 
those  periods.  While  these  human 
remains  were  identified  as  Paiute. 
consultation  with  representatives  of 
Paiute  and  Shoshone  tribes  indicates 
that  this  individual  should  be  culturally 
affiliated  to  tribes  representing  both 
Paiute  and  Shoshone  peoples  because 
the  region  was  occupied  and  used  by 
both  Paiute  and  Shoshone  during  the 
protohistoric  and  historic  periods. 
Consultation  evidence  also  shows  that 
the,se  tribes  were  often  misidentified 
during  the  time  that  these  human 
remains  were  collected.  Oral  traditions 
and  historical  evidence  support  the 
cultural  affiliation  to  Paiute  and 
Shoshone  people,  represented  by  the 
present-day  tribes  of  Te-Moak  Tribes  of 
Western  Shoshone  Indians  of  Nevada 
(Four  constituent  bands:  Battle 
Mountain  Band;  Elko  Band:  South  Fork 
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Band  and  Wells  Band);  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation,  California: 
Bridgeport  Paiute  Indian  Colony  of 
California:  Burns  Paiute  Tribe  of  the 
Burns  Paiute  Indian  Colony  of  Oregon. 
Cedarville  Ranchoria.  California:  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California:  Duckvvater  Shoshone  Tribe 
of  the  Duckwater  Reservation.  Nevada; 
Ely  Shoshone  Tribe  of  Nevada:  Fort 
Bidwell  Indian  Communitv  of  the  Fort 
Bidwell  Reservation  of  California;  Fort 
Independence  Indian  Communitv  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation,  Arizona;  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony.  Nevada;  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colony.  Nevada; 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation. 
Nevada;  Paiute  Indian  Tribe  of  Utah; 
Paiute-Shoshone  Indian  of  the  Bishop 
Community  of  the  Bishop  Colony. 
California:  Paiute-  Shoshone  Tribe  ui 
the  Fallon  Reservation  and  Colony, 
Nevada:  Paiute-Shoshone  Indians  of  the 
Lone  Pine  Community  of  the  Lone  Pine 
Reservation,  California;  Pyramid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada:  Reno-Sparks 
Indian  Colony,  Nevada:  San  Juan 
Southern  Paiute  Tribe  of  Arizona; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  California:  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Wirmemucca 
Indian  Colony  of  Nevada;  Utu  LItu 
Gwaitu  Paiute  Tribe  of  the  Benton 
Paiute  Reserva^tion,  California: 
Yerington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch,  Nevada;  and 
Yomba  Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remeiins  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada  (Four 
constituent  bands:  Battle  Mountain 


Band:  Elko  Band:  South  Fork  Band  and 
Weils  Band):  Big  Pine  Band  of  Owens 
Valley  Paiute  Sboshnne  Indians  oi  the 
Big  Pine  Reservation,  California: 
Bridgeport  Paiute  Indian  Colony  of 
California:  Burns  Paiute  Tribe  of  the 
Burns  Paiute  Indian  Colony  of  Oregon: 
Cedarville  Rancheria.  California:  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California:  Duckwater  Shoshone  Tribe 
of  the  Duckwater  Reservation.  Nevada: 
Ely  Shoshone  Tribe  of  Nevada;  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidwell  Reservation  of  California:  Fort 
Independence  Indian  (Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation.  California:  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon;  Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation.  Arizona;  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  \'egas  Indian 
Colony.  Nevada:  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colony,  Nevada: 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 
Nevada:  Paiute  Indian  Tribe  of  L'lah; 
Paiute-Shoshone  Indian  of  the  Bishop 
Community  of  the  Bishop  Colony. 
California:  Paiute-  Shoshone  Tribe  of 
the  Fallon  Reservation  and  Colon\ . 
Nevada:  Paiute-Shoshone  Indians  of  the 
Lone  Pine  Community  of  the  Lone  Finn 
Reservation.  California.  Pyramid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation.  Nevada;  Reno-Sparks 
Indian  Colony,  Nevada:  San  Juan 
Southern  Paiute  Tribe  of  Arizona, 
Shoshone  -Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada:  Susanville 
Indian  Rancheria,  California:  Walker 
River  Paiute  Tribe  of  the  Walker  Rivfi 
Reservation,  Nevada:  Winnemucca 
Indian  Colony  of  Nevada;  Utu  Utu 
Gwaitu  Paiute  Tribe  of  the  Benton 
Paiute  Reservation.  California: 
Yerington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch.  Nevada:  and 
Yomba  Shoshone  Tribe  of  the  Ynmba 
Reservation,  Nevada. 

This  notice  has  been  sent  to  officials 
of  Te-Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada  (Four  constituent 
bands:  Battle  Mountain  Band;  Elko 
Band;  South  Fork  Band  and  Wells 
Band):  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation,  California:  Bridgeport 
Paiute  Indian  Colony  of  California; 
Bums  Paiute  Tribe  of  the  Burns  Paiute 
Indian  Colony  of  Oregon;  Cedarville 
Rancheria,  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  Nevada:  Ely 
Shoshone  Tribe  of  Nevada:  Fort  Bidwell 


Indian  Community  of  the  Fort  Bidwell 
Reservation  of  California;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation.  Nevada 
and  Oregon:  Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation,  Arizona:  Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony,  Nevada:  Lovelock  Paiute  Tribe 
of  the  Lovelock  Indian  Colonv.  Nevada: 
Moapa  Band  of  Paiute  Indians  of  the 
Moapa  River  Indian  Reservation, 
Nevada;  Paiute  Indian  Tribe  of  Utah: 
Paiute-Shoshone  Indian  of  the  Bishop 
Community  of  the  Bishop  Colony. 
California:  Paiute-  Shoshone  Tribe  of 
the  Fallon  Reservation  and  Colony- 
Nevada;  Paiute-Shoshone  Indians  of  the 
Lone  Pine  Community  of  the  Lone  Pine 
Reservation,  California:  PyTamid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation.  Nevada:  Reno-Sparks 
Indian  Colony,  Nevada;  San  Juan 
Southern  Paiute  Tribe  of  Arizona; 
Shoshone  -Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Summit 
Lake  Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  California;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Keserv  ation,  Nevada;  Winnemucca 
Indian  Colony  of  Nevada:  Utu  Utu 
Cwaitu  Paiute  Tribe  of  the  Benton 
Paiute  Reservation.  California: 
Yerington  Paiute  Tribe  of  the  Yerington 
Colony  &  Campbell  Ranch,  Nevada:  and 
Yomba  Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Patricia 
Capone  Repatriation  Coordinator. 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University,  11 
Divinity  ,\yenue,  Cambridge,  MA 
02138.  telephone  (617)  496-3702,  before 
Nnyember  8.  2001.  Repatriation  of  the 
human  remains  to  the  culturally 
affiliated  tribes  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

nhtp.i    August  8.  2001. 
John  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships 

IFR  Doc.  Ol-ZSLSa  Filed  10-5-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  tor 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge.  MA 

AGENCY:  National  Park  .Senu c  Interior, 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 

with  the  provisions  of  the  Native 
.\nierican  Graves  Protect  ion  and 
Repatriation  Act  (NAGPR.-\).  4,3  CFR 
10.9,  of  the  completion  of  an  inventor,' 
of  human  remains  and  associated 
funerar\'  objects  in  the  possession  of  the 
Peabodv  Museum  of  Arrhaeolog\'  and 
Ethnology.  Harvard  University, 
Cambridge.  MA 

This  notice  is  published  as  part  r)f  the 
National  Park  .Service's  administrative 
responsibilities  under  NWGPFLA.  43  CFR 
10.2  (c)  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  nr  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerar>'  objects  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice, 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Mohegan  Indian 
Tribe  of  Connecticut,  Narragansett 
Indian  Tribe  of  Rhode  Island.  Wabanaki 
Tribes  of  Maine  Intertribal  Repatriation 
Committee  (representing  the  Aroostook 
Band  of  Micmac  Indians  of  Maine, 
Houlton  Band  of  Maliseet  Indians  of 
Maine.  Indian  Township  Reservation  of 
the  Fassamaquoddy  Tribe.  Pleasant 
Point  Reservation  of  the  Fassamaquoddy 
Tribe,  and  Penobscot  Tribe  of  Maine). 
Wampanoag  Confederation 
(representing  the  Wampanoag  Tribe  of 
Gay  Head  (Aquinnah),  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederallv  recognized  Indian  group], 
and  Assonet  Band  of  the  Wampanoag 
Nation  [a  nonfederally  recognized 
Indian  group]),  Abenaki  Nation  of 
Missisquoi  (a  nonfederally  recognized 
Indian  group  I,  and  Abenaki  Nation  of 
New  Hampshire  (a  nonfederally 
recognized  Indian  group) 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  has  determined  that  th*^ 
human  remains  reported  in  this  notice 
cannot  be  affiliated  with  an  Indian  tribe 
as  defined  in  NAGPR.^.  43  CFR  10  2 
(b)(2),  and  are  considered  culturally 


unidentifiable.  Until  final  promulgation 
of  Section  10.11  of  NAGPRA 
regulations,  the  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  is  responsible  for 
re(  nminending  to  the  Secretarv  of  the 
Interior  specific  actions  for  the 
disposition  of  culturallv  unidentifiable 
human  remains,  according  to  NAGPRA, 
43  CFR  10.10  (g).  In  April  1999.  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  proposed  to  repatriate  30 
culturally  unidentifiable  human 
remains  to  the  Western  Abenaki. 
represented  by  the  Abenaki  Nation  of 
Missisquoi.  a  nonfederally  recognized 
Indian  group,  and  to  the  Abenaki  Nation 
of  New  Hampshire,  a  nonfederallv 
recognized  Indian  group  The  propo'^al 
was  considered  by  the  review 
committee  at  its  May  1999  meeting. 

The  review  committee  recommended 
disposition  of  the  human  remains  to  the 
Abenaki  Nation  of  Missisquoi  and  the 
Abenaki  Nation  of  New  Hampshire 
contingent  upon  the  museum's  meeting 
four  requirements.  A  Februan,'  7.  2000. 
letter  from  the  National  Park  Ser\'ice  to 
the  Peabodv  Museum  of  Archaeology 
and  Ethnology  asked  that  the  museum 
would  distribute  the  inventory  of 
culturallv  unidentifiable  human 
remains  to  the  Wabanaki  Tribes  of 
Maine  Intertribal  Repatriation 
Committee  and  the  Wampanoag 
Confederation,  document  the  Wabanaki 
Tribes  of  Maine  Intertribal  Repatriation 
tiommittee's  and  the  Wampanoag 
Confederation's  concurrence  with  the 
proposed  disposition;  publish  a  notice 
of  inventorv  completion  in  the  Federal 
Register;  and  consider  documentation 
compiled  as  part  of  the  inventorv' 
process  as  public  information,  and 
available  for  education  and  scientific 
uses.  The  Peabody  Museum  of 
Archeologv  and  Ethnology  documented 
in  a  lanuarv  1 1 .  2001 .  letter  to  the 
review  committee  that  three  of  the 
requirements  had  been  met,  noting  that 
the  fourth  requirement  would  be  met 
with  the  publication  of  this  Notice  of 
Inventorv  C^ompletion.  A  July  11,  2001, 
letter  from  the  Assistant  Director, 
Cultural  Resources  Stewardship  and 
Partnerships  (;(mfirmed  that,  with 
publication  nf  this  notice,  the  four 
requirements  of  the  February  7,  2000. 
letter  will  have  been  met. 

In  1876,  human  remains  representing 
one  individual  were  donated  to  the 
Peabodv  Museum  by  N  Cressy,  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  historic  Fort  Dummer.  south  of 
Brattleboro.  \'J  Archeological, 
historical,  and  ethnographic  sources. 


along  with  oral  traditions  of  the  Western 
Abenaki,  indicate  that  this  portion  of 
Vermont  is  the  aboriginal  and  historic 
homeland  of  the  Western  Abenaki  from 
at  least  the  Late  Archaic  period  (6000- 
4000  B,P,)  through  the  Historic  period 
(post-500  B.P.),  Based  upon  the  fact  that 
no  human  remains  are  known  from  this 
area  prior  to  the  Late  Archaic  period, 
these  human  remains  are  likely  to  date 
between  the  Late  Archaic  and  Historic 
periods.  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Natiem  of  Missisquoi.  a  nonfederally 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederally  recognized  Indian  group. 

In  1877.  human  remains  representing 
one  individual  were  donated  to  the 
Peabodv  Museum  of  Archaeology  and 
Ethnology  by  the  Museum  of 
Comparative  Zoology.  Harvard 
University.  No  known  individual  was 
identified.  Although  a  copper  bead  was 
recovered  with  the  remains,  the 
museum  is  not  currently  in  possession 
of  the  bead,  nor  does  the  museum  know 
the  beads  location. 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  "Highgate"  in  Vermont,  which 
could  refer  to  the  town,  the  falls,  or  the 
archeological  site,  all  near  Lake 
Champlain.  A  copper  bead  associated 
with  the  interment  and  the  presence  of 
copper  staining  ori  the  human  remains 
indicate  that  this  interment  most  likely 
dates  to  the  Historic  period  (post-500 
B.P.).  Archeological.  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki, 
indicate  that  this  portion  of  Vermont  is 
the  aboriginal  and  historic  homeland  of 
the  Western  Abenaki,  from  at  least  the 
Late  Archaic  period  (6000-4000  B.P.) 
through  the  Historic  period  (post-500 
B.P.).  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederally 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederally  recognized  Indian  group. 
In  1897,  human  remains  representing 
.  one  individual  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Dr.  J.  A.  Keowm,  of  Lynn. 
MA.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
2  miles  from  Hinsdale,  NH,  in  1893. 
Archeological.  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki, 
indicate  that  this  portion  of  New 
Hampshire  is  the  aboriginal  and  historic 
homeland  of  the  Western  Abenaki  from 
at  least  the  Late  Archaic  period  (6000- 


4000  B.P.)  through  the  Historic  period 
{post-500  B.P).  Based  upon  the  fact  that 
no  human  remains  are  known  from  this 
area  prior  to  the  Late  Archaic  period, 
these  human  remains  are  likely  to  date 
between  the  Late  Archaic  and  Historic 
periods.  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederallv 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederallv  recognized  Indian  group 

In  1901.  human  remains  representing 
19  individuals  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  A.L.  Dakin.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  around  the  shore  of  Fresh  Pond 
and  Lake  Musquatanakus.  in  Brookline, 
NH.  Four  of  the  human  remains  were 
recovered  by  workmen  while  building 
an  ice  house  on  the  shore  of  Fresh  Pond. 
The  other  15  human  remains  were 
excavated  from  the  shore  of  Lake 
Musquatanakus  by  A.L.  Dakin  and  C.C. 
Willoughby  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  in  1901 
Archeological,  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki, 
indicate  that  this  portion  of  New 
Hampshire  is  the  aboriginal  and  historic 
homeland  of  the  Western  Abenaki  from 
at  least  the  Late  Archaic  period  (6000- 
4000  B.P.)  through  the  Historic  period 
(post-500  B.P.).  Based  upon  the  fact  that 
no  human  remains  are  known  from  this 
area  prior  to  the  Late  Archaic  period, 
these  human  remains  are  likely  to  date 
between  the  Late  Archaic  and  Historic 
periods.  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederallv 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederallv  recognized  Indian  group 

In  1919,  human  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  F.H.  Manning.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  Amoskeag  Falls  along  the 
Merrimack  River,  in  Manchester.  NH. 
Archeological,  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki, 
indicate  that  this  portion  of  New- 
Hampshire  is  the  aboriginal  and  historic 
homeland  bf  the  Western  Abenaki  from 
at  least  the  Late  Archaic  period  (6000- 
4000  B.P.)  through  the  Historic  period 
(post-500  B.P.).  Based  upon  the  fact  that 
no  human  remains  are  known  from  this 
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area  prior  to  the  Late  Archaic  period, 
these  human  remains  are  likely  to  date 
between  the  Late  Archaic  and  Historu, 
periods.  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederallv 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederallv  recognized  Indian  group 

In  1934,  human  remains  representing 
six  individuals  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Philip  Dana  Orcutt  No 
known  individuals  were  identified 
Associated  funerary  objects  are  two 
pieces  of  wood  and  an  iron  nail,  but 
because  disposition  of  funerar\  objects 
associated  with  culturally  unidentifiable 
human  remains  is  not  governed  by 
NAGPRA,  associated  funerary  objects 
are  not  among  the  cultural  items 
included  in  this  notice 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  a  known  burial  ground  dating  to 
the  Historic  period  (post-500  B.P.)  in 
Effingham,  NH.  Osteological 
characteristics  of  the  human  remains 
indicate  that  the  individuals  are  of 
Native  American  ancestrv^  The 
interment  pattern  and  the  presence  of 
copper  staining  on  human  remains 
indicate  that  the  burial  dates  to  the 
Historic  period  (post-500  B  P  ) 
Archeological.  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki. 
indicate  that  this  portion  of  New 
Hampshire  is  the  aboriginal  and  historic 
homeland  of  the  Western  Abenaki  from 
at  least  the  Late  Archaic  period  (6000- 
4000  B.P.)  through  the  Historic  period 
(post-500  B.P).  The  Western  Abenaki 
are  represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederallv 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederally  recognized  Indian  group. 

In  1959,  human  remains  representing 
one  individual  were  permanentlv 
loaned  to  the  Peabodv  Museum  of 
A^chaeolog^•  and  Ethnology  bv  the 
Warren  Anatomical  Museum.  Harvard 
University.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present 

Museum  documentation  indicates 
that  the  human  remains  were  recovered 
from  "Merrimack"  in  New  Hampshire 
It  is  not  clear  whether  this  rt^fers  to  the 
town  of  Merrimac,  the  Merrimack  River. 
or  the  greater  Merrimack  V'allev: 
museum  documentation  implies  that 
"Merrimack"  refers  to  the  river. 
Archeological,  historical,  and 
ethnographic  sources,  along  with  oral 
traditions  of  the  Western  Abenaki 
indicate  that  this  portion  of  New 
Hampshire  is  the  aboriginal  and  historic 


hcimpland  nf  the  Western  Abenaki  from 
at  Inast  the  Late  Archaic  period  (6000- 
4000  BP)  through  the  Historic  period 
(post-500  B.P  ).  Based  upon  the  fact  that 
no  human  remains  are  known  from  this 
area  prior  to  the  Late  Archaic  period, 
these  human  remains  are  likely  to  date 
between  the  Late  Archaic  and  Historic 
periods  The  Western  Abenaki  are 
represented  today  by  the  Abenaki 
Nation  of  Missisquoi,  a  nonfederally 
recognized  Indian  group,  and  the 
Abenaki  Nation  of  New  Hampshire,  a 
nonfederally  recognized  Indian  group. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10  2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  30  individuals  of  Native 
.\merican  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnoiogv  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  shared  group  identity  that 
can  be  reasonablv  traced  between  these 
Native  .^merl(,an  human  remains  and 
the  Western  .\benaki.  who  are 
represented  bv  the  .Abenaki  Nation  of 
Missisquoi,  a  nonfederaliy  recognized 
Indian  group,  and  the  Abenaki  Nation  of 
New  Hampshire,  a  nonfederally 
recognized  Indian  group. 

This  notice  has  been  sent  to  the 
-Abenaki  Nation  of  Missisquoi.  a 
nonfederallv  recognized  Indian  group. 
and  the  .Abenaki  Nation  of  New 
Hampshire,  a  nrnfiHiprally  recognized 
Indian  grnup  Kepresentatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Patricia 
Capone.  Repatriation  Coordinator. 
Peabody  Museum  of  Archaeology  and 
Ethnology.  11  Divinity  Avenue. 
Cambridge,  MA  02138,  telephone  (617) 
496-3702.  before  November  8.  2001. 
Repatriation  of  the  human  remains  to 
the  .Abenaki  Nation  of  Missisquoi  and 
the  .Abenaki  Nation  of  New  Hampshire 
niav  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  August  3.  2001. 
iohn  Robbins. 

Assistant  Director.  Cultural  Renounces 
Stewardship  and  Partnerships^ 
FR  Doc.  01-25154  Filed  10-5-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  U.S.  Department  of 
Defense,  Department  of  the  Army,  Fort 
Stewart,  GA 

agency:  National  Park  Service.  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Nativp  .\merK;an 
Graves  Protection  and  Repatriation  Act 
(N.-KGPRA).  43  CFR  10  y,  of  the 
completion  of  an  inventor*'  of  human 
remains  and  associated  funerarv  objects 
in  the  possession  of  the  IS  Department 
of  Defense.  Department  of  the  Army. 
Fort  Stewart.  GA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  N.AGPR.\  4i  CFR 
10.2  (c).  The  determinations  w^ithin  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  .Native 
American  human  remains  and 
associated  funerary  objects  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

.^  detailed  assessment  of  the  human 
remains  was  made  bv  Fort  Stewart, 
United  States  .\rmy  Corps  of  Engineers. 
St.  Louis  District  professional  staff:  and 
staff  from  Bregman  and  Company. 
Bethesda.  MD.  in  consultation  with 
representatives  of  the  .Mabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Kialegee  Tribal  Town.  Oklahoma. 
Miccosukee  Tribe  of  Indians  of  Florida: 
Muscogee  iCre^^k:  Nation  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
.-Mabama:  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  FUjrida. 
Dania.  Big  Ca  press.  Brighton. 
Hollvwood  &  Tampa  Reservations,  and 
Thlopthlocco  Tribal  Town.  Oklahoma 

In  1980-81.  human  remain^ 
representing  one  indnidual  were 
recovered  from  the  backdirt  of  a  looters 
trench  at  the  Lewis  Mound  and  Village 
site  (9BN  t9].  Brvan  Countv  C..\.  by 
archeologists  of  Professional  .■Xnalvsts. 
Inc..  who  were  conducting  a  sunev  The 
site  is  on  the  lands  of  the  Fort  Stew  art 
militarv  reservation  No  known 
individual  was  irientified  The  one 
associated  funerary  object  is  a  plain, 
sand-tempered  pottery  sherd. 

The  remains  and  obje(  t  were  found 
near  a  trench  which  had  partialis 
exposed  a  (.rematKm  burial  in  the  Lewis 
Mound  The  trench  was  probablv  dug  in 

1979-80.  and  was  filled  in  at  the  time 


of  its  discoverv.  Only  the  remains  and 
the  sherd  found  in  the  backdirt  were 
collected.  The  Lewis  Mound  is  believed 
to  be  associated  with  the  Savannah 
phase  (A.D.  1150-1325)  of  the  Middle 
Mississippian  period  occupation  of  the 
Lewis  Mound  and  Village  site.  Although 
the  Lewis  Mound  cannot  be 
unequivocally  associated  with  the 
Savannah  phase  occupation  at  this 
multicompnnent  site,  the  intensity  of 
settlement  at  the  site  during  this  time 
and  comparison  with  other  Savannah 
phase  mounds  in  the  region  indicate  a 
likely  relationship. 

Both  the  Savannah  and  Irene  (Late 
Mississippian)  phases  are  found  at  Fort 
Stewart   Initial  research  suggests  that  at 
the  time  of  European  contact,  the  Guale 
occupied  an  area  in  the  close  vicinity  of 
what  is  now  Fort  Stewart.  Guale 
material  culture  is  thought  to  be  a  direct 
development  from  the  precontact.  Late 
Mississippian  Irene  phase  (.^.D.  1325- 
1530). 

During  the  late  Ifith  and  1 7th 
centuries,  the  Guale  were  moved  to 
Spanish  niis.Mnns  in  Florida  and 
southern  Georgia,  where  they  merged 
with  the  Yamasee.  Throughout  tht  late 
17th  and  earlv  18th  centuries,  the 
Yamasee  moved  back  and  forth  between 
the  English  in  South  Carolina  and  the 
Spanish  at  St   .\ugustine,  FL,  through 
the  area  that  is  now  Fort  Stewart.  The 
\amasee  War  of  1715  resulted  in  the 
fragmentation  of  the  Yamasee  with  some 
members'  joining  the  Creek  while  others 
went  to  Florida  or  were  shipped  as 
slaves  to  Mexico  and  (]uba. 

The  Seminoles  are  believed  to  be 
descendants  of  the  Upper  and  Lower 
Creek  who  migrated  to  Florida  in  the 
1700s  to  escape  European  domination 
Research  indicates  that  C.uale/Yamasee 
political  and  cultural  identitv  has  been 
absorbed  by  the  Creeks  and  Seminoles. 
and  has  not  been  maintained  as  distinct 
into  contemporary  times. 

Based  on  the  abuve-nientioned 
information,  officials  of  Fort  Stewart 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry  Officials  of  Fort 
Stewart  also  have  determined  that. 
pursuant  to  4.i  CFR  10.2  (d)(2).  the  one 
object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremonv.  Lastly,  officials  of  Fort 
Stewart  have  determined  that,  pursuant 
to  4,3  CFR  10  2  (el.  there  is  a 
relationship  ot  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  object  and  the 


Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Kialegee  Tribal  Town. 
Oklahoma:  Miccosukee  Tribe  of  Indians 
of  Florida.  Muscogee  (Creek)  Nation, 
Oklahoma:  Poarch  Band  of  Creek 
Indians  of  Alabama;  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida, 
Dania,  Big  Cypress.  Brighton, 
Hollvwood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town,  Oklahoma. 
This  notice  has  been  sent  to  officials 
of  the  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama:  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida. 
Dania.  Big  Cypress,  Brighton, 
Hollvwood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town,  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerarv'  object  should 
contact  Ms.  lennifer  Grover,  Consulting 
Archeologist,  Bregman  and  Company, 
Inc.  Directorate  of  Public  Works, 
Environmental  Branch,  1557  Frank 
Cochran  Drive,  Fort  Stewart,  GA  31314- 
492H,  telephone  (912)  767-3359,  before 
November  8.  2001.  Repatriation  of  the 
human  remains  and  associated  funerar>' 
object  to  the  Alabama-Quassarte  Tribal 
Town.  Oklahoma:  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida:  Muscogee  (Creek)  Nation. 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  Seminole  Nation  of 
Oklahoma:  Seminole  Tribe  of  Florida, 
Dania,  Big  Cypress,  Brighton. 
Hollvwood  &  Tampa  Reservations:  and 
Thlopthlocco  Tribal  Town,  Oklahoma 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

D<!ted.  |ulv25.  2001 
lohn  Robbins. 

Assistant  Diwrtor.  Cultural  Resources 
Stewardship  and  PartniT^^hip-. 
IFRDoc.  01:-231.51  Filed  10-5-01;  8:45aml 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  U.S.  Department  of 
the  Interior,  National  Park  Service, 
Yosemite  National  Park,  Yosemite,  CA 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarv  objects 
in  the  possession  of  the  U..S.  Department 
of  the  Interior.  National  Park  Service. 
Yosemite  National  Park.  Yosemite.  CA 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
National  Park  Ser\'ice  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains.  The 
Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinatums 
within  this  notice. 

A  detailed  inventory  and  assessment 
of  the  human  remains  and  associated 
funerary  objects  has  been  made  b\ 
professional  staff  of  the  National  Park 
Service  in  consultation  with  lineal 
descendants  and  representatives  of 
Bridgeport  Paiute  Indian  Colonv  of 
California  and  the  Paiute-Shoshone 
Indians  of  the  Bishop  Community  of  the 
Bishop  Colony,  California.  The  National 
Park  Service  also  consulted  with 
representatives  of  American  Indian 
Council  of  Mariposa  County  and  the 
Mono  Lake  Indian  Community,  two 
non-Federally  recognized  Indian  groups. 

In  1954,  human  remains  representing 
one  individual  were  recovered  from  a 
site  in  the  Yosemite  Valley  during 
legally  authorized  excavations.  The 
human  remains  consist  of  four  teeth: 
one  molar,  one  premolar,  and  two 
incisors  The  rest  of  the  human  remains 
were  left  in  plac:e  at  the  time  of 
excavation.  The  176  associated  funerarv 
objects  are  1  U.S.  half  dollar  coin  dated 
1870.  8  buttons,  2  metal  thimbles  (1 
containing  what  appears  to  be  bird 
feathers  and  skin).  1  metal  tobacco 
container  lid.  26  iron  nails.  4  fragments 
of  a  Japanese  Kutani  porcelain  plate.  7 
fragments  from  a  lead  jar  seal,  1  pair  of 
ladies  scissors.  1  padlock.  10  pieces  of 
red  ochre,  8  haliotis  sp.  necklace 
pendants.  1  shell  bead.  5  shell 
fragments.  9  obsidian  tool  fragments.  73 
pieces  of  obsidian  debitage.  1  piece  of 
green  glass  with  possible  edge 
modification.  5  unidentified  ungulate 
long  bones,  2  pebbles,  7  stones,  and  4 
rocks.  An  unknown  number  of  wood 
and  charcoal  fragments  were  also 
recovered. 

Consultations  with  Native  American 
representatives  at  the  time  of  the 
excavation  identified  the  human 
remains  as  those  of  Kosano.  also  known 
as  Joaquin  Sam,  a  northern  Paiute  from 
either  the  Bridgeport  or  Mono  Lake 
communities.  Kosano  is  known  to  have 
died  in  the  Yosemite  Valley  and  was 


buried  around  1875.  Subsequent 
consultation  has  identified  several 
individuals  who  can  trace  their  anc«strv 
directly  and  without  interruption  to 
Kosano.  including  Paul  Williams  (great 
grandson),  Elaine  Lundy  (great 
granddaughter),  and  Janice  Lundv 
Mendez  (great-great  granddaughtpr) 

Based  on  the  above  mentioned 
information,  the  superintendent  of 
Yosemite  National  Park  has  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  th<' 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  The 
superintendent  of  Yosemite  National 
Park  also  has  determined  that,  pursuant 
to  43  CFR  10.2  (d)(2).  the  176  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  a  death  rite  or 
ceremony  Lastly,  the  superintendent  of 
Yosemite  National  Park  has  determined 
that,  pursuant  to  43  CFR  10  2  [b)(l), 
Paul  Williams.  Elaine  Lundy.  and  Janice 
Lundy  Mendez  can  trace  their  ancestry 
directly  and  without  interru[ition  by 
means  of  the  traditional  kinship  system 
of  the  Paiute  people  to  Kosano. 

This  notice  has  been  sent  to  officials 
of  the  Bridgeport  Paiute  Indian  Colony 
of  California  and  the  Paiute-Shoshone 
Indians  of  the  Bishop  ("^ommumty  of  the 
Bishop  Colony.  (California  The  notice 
has  also  been  sent  to  officials  of  the 
.American  Indian  Council  of  Maripusa 
County  and  the  Mono  Lake  Indian 
Community,  two  non-Federally 
recognized  Indian  groups 
Representatives  r)f  any  other  ln(iian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  David  .X   Mihalic, 
Superintendent.  Yosemite  National 
Park.  P.O.  Box  577.  Yosemite.  CA 
95389.  telephone  (209>  372-0201.  before 
November  8.  2001.  Repatriation  of  the 
human  remains  and  associated  funerary' 
objects  to  Paul  W'illiams,  Elaine  Lund\ 
and  Janice  Lundy  Mendez  may  begin 
after  that  date  if  no  additional  claimants 
come  forward 

Dalffi   lu!\  M  JOOl. 
|ohn  Robbins, 

Assistant  Director,  Cultural  Resources 
Sti'iMirdship  and  Partnerships. 
il  R  IJc)(    01-2.')l.Sq  Filed  10-5-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  U.S.  Department  of 
the  Interior,  National  Park  Service. 
Jean  Lafitte  National  Historical  Park 
and  Preserve,  Nev*r  Orleans.  LA 

AGENCY:  .National  Park  Service,  Interior 
ACTION:  Notice. 

.Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory-  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service. 
Jean  Lafitte  National  Historical  Park  and 
Preserve,  New  Orleans,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Senice  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains.  The 
Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
w  ilhin  this  notice 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  National  Park  Service 
professional  staff  in  consultation  with 
representatives  of  the  Alabama- 
Coushatta  Tribes  of  Texas;  Chitimacha 
Tribe  of  Louisiana;  Choctaw  Nation  of 
Oklahoma;  Coushatta  Tribe  of 
Louisiana;  )ena  Band  of  Choctaw 
Indians.  Louisiana;  Mississippi  Band  of 
Choctaw  Indians,  Mississippi;  and 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 

In  1981,  human  remains  representing 
one  individual  were  collected  from  a 
small  shell  midden/burial  mound  site 
along  the  banks  of  Bayou  des  Families, 
in  the  Barataria  Preserve  unit  of  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  The  human  remains  were 
collected  during  an  archeological  site 
survey  project  conducted  by  the 
University  of  New  Orleans.  No  known 
Individ urt!  whs  identified  The  74 
associ.iiid  tijiierary'  objects  are  21 
fragments  of  a  Baytown  Plain  ceramic 
vessel,  39  shells,  and  13  animal  bones. 
Based  on  the  ceramics  and  the  site 
layout,  these  human  remains  and 
associated  funerary'  objects  are  likely  to 
date  to  the  Mississippian  period  (A.D. 
1200-1600). 

Archeological  evidence  does  not 
indicate  any  major  population  shifts  in 
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the  Barataria  Basin  area  during  the 
Mississippian  period,  which  is 
corroborated  by  Hnguistic  analyses. 
Historical  records  indicate  that  in  1343 
Luis  Moscoso  de  Alvardo.  a  member  of 
the  Hernando  de  Sotn  expedition. 
encountered  the  Indian  tribes  along  the 
lower  Mississippi  River  near  the 
Barataria  site  that  have  been  tentatively 
identified  as  the  Chawasha.  Washa,  or 
Quinapisa.  The  Chawasha  and  Washa 
people  were  identified  as  living  in  the 
area  as  late  as  17,38,  The  declining 
population  of  both  tribes  was  probably 
absorbed  by  the  Chitimacha 
Representatives  of  the  Chitimacha  Tnt)*' 
of  Louisiana  indicate  that  they  consider 
the  Barataria  Basin  area  as  part  of  their 
homeland  The  Quinapisa  are  not 
known  to  be  associated  with  anv 
present-dav  Federally  recognized  Indian 
tribe. 

Though  the  primarv  area  of  Biloxi 
settlement  prior  to  1700  was  probably 
along  the  Mississippi  .Sound  to  the  east. 
Pierre  Le  Movne  Iber\-ille  and  other 
French  explorers  and  colonists 
encountered  the  Biloxi  along  the  lower 
Mississippi  River  and  used  ihem  as 
guides  in  the  late  17th  century  By  the 
earlv  1700s.  Louis  .\ntoine  luchereau  de 
.St.  Denis  had  induced  the  Biloxi  to 
relocate  their  settlements  to  Louisiana, 
between  .New  Orleans  and  Lake 
Pontchartain 

.At  the  same  time,  the  Tunica  had 
settled  as  far  south  as  the  area  of  Baton 
Rouge.  LA.  In  1779.  Spanish  authorities 
granted  land  to  the  Tunica  near 
Marksville.  LA,  Through  intermarriage, 
the  Tunica  absorbed  some  nf  the  Biloxi, 
The  Tunica-Biloxi  Indian  Tribe  of 
Louisiana  was  acknowledged  bv  the 
Department  of  the  Interior  in  1980 

The  Chitimacha.  Chawasha.  Washa, 
and  Tunica  languages  are  in  the  Gulf 
language  grouping.  The  Biioxi  language 
is  a  member  of  the  unrelated  Siouan 
language  family 

Based  on  the  abf)\e-mentioned 
informati(.)n.  the  superintendf-nt  of  fean 
Lafitte  National  Historical  Park  and 
Preserve  has  determined  that,  pursuant 
to43CFR  10.2  (did  ;.  the  human 
remains  listed  above  represent  the 
phvsical  remains  of  one  individual  of 
Native  American  ancestrv  The 
superintendent  of  jean  Lafitte  National 
Historical  Park  and  Preserve  has 
determined  that,  pursuant  to  43  CFR 
10.2  id)l2).  the  74  objects  listed  above 
are  reasonablv  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremonv  The 
superintendent  of  lean  Lafitte  National 
Historical  Pnrk  and  Pres»'rve  also  has 
determined  that,  pursuant  to  43  CFR 
lU  2  (e).  there  is  a  relationship  of  shared 


group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Chitimacha 
Tribe  of  Louisiana  and  Tunica-Biloxi 
Indian  Tribe  of  Louisiana. 

This  notice  has  been  sent  to  officials 
of  the  Alabama-Coushatta  Tribes  of 
Texas:  Alabama-Quassarte  Tribal  Town. 
Oklahoma:  Chitimacha  Tribe  of 
Louisiana:  Choctaw  Nation  of 
Oklahoma:  Coushatta  Tribe  of 
Louisiana:  lena  Band  of  Choctaw 
Indians.  Louisiana:  Mississippi  Band  of 
Choctaw  Indians.  Mississippi:  and 
Tunir :a-Bilo\;  Indian  Tribe  of  Louisiana. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerar\-  objects  should 
contact  Cieraldine  .Smith, 
Superintendent,  lean  Lafitte  National 
Historical  Park  and  Preserve.  365  Canal 
Street.  Suite  2400.  New  Orleans.  LA 
70130-1142,  telephone  (504)  589-3882. 
before  November  8,  2001,  Repatriation 
of  the  human  remains  and  associated 
funerarv'  objects  to  the  Chitimacha  Tribe 
of  Louisiana  and  Tunic  a-Biloxi  Indian 
Tribe  of  Louisiana  may  begin  after  that 
date  if  no  additional  claimants  come 
forward, 

Dqtpd:  Iiine  29.  2001. 
|ohn  Robbins. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc,  01-2.S160  Filed  10-5-O1;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology,  Denver,  CO 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  .Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  C:FR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarv'  objects 
in  the  possession  of  the  I'niversitv  of 
Denver  Department  of  Anthropology 
and  Museum  nf  .\nthropologv.  Denver. 

CO. 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinatitms  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  or  Federal  agency 


that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsibl"^ 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology 
professional  staff  in  consultation  with 
representatives  of  the  US.  Department 
of  the  Interior.  Bureau  of  Indian  Affairs; 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation. 
Arizona  and  California:  Hopi  Tribe  of 
.Arizona:  Jicarilla  Apache  Tribe  of  the 
licarilla  Apache  Indian  Reservation. 
New  Mexico:  Navajo  Nation.  .Arizona. 
New  Mexico  &  Utah:  Pueblo  of  Acoma. 
New  Mexico:  Pueblo  of  Cochiti.  New 
Mexico:  Pueblo  of  Isleta.  New  Mexico: 
Pueblo  of  [emez.  New  Mexico:  Pueblo  of 
Laguna.  New  Mexico:  Pueblo  of  Nambe. 
New  Mexico:  Pueblo  of  Picuris,  New- 
Mexico:  Pueblo  of  Pojoaque.  New- 
Mexico:  Pueblo  of  San  Felipe.  New 
Mexico:  Pueblo  of  San  lldefonso.  New- 
Mexico:  Pueblo  of  San  Juan.  New- 
Mexico:  Pueblo  of  Sandia.  New  Mexico: 
Pueblo  of  Santa  Ana.  New  Mexico: 
Pueblo  of  Santa  Clara.  New  Mexico: 
Pueblo  of  Santo  Domingo.  New  Mexico; 
Pueblo  of  Taos.  New  Mexico:  Pueblo  of 
Tesuque.  New  Mexico:  Pueblo  of  Zia. 
New-  Mexico:  Skull  Valley  Band  of 
Goshute  Indians  of  Utah:  Southern  Ute 
Indian  Tribe  of  the  Southern  Ute 
Reservation.  Colorado:  Ute  Indian  Tribe 
of  the  Uintah  &  Ouray  Reserv-ation. 
Utah:  Ute  Mountain  tribe  of  the  Ute 
Mountain  Reser\'ation.  Colorado.  New- 
Mexico  &  Utah:  Ysleta  Del  Sur  Pueblo 
of  Texas:  and  Zuni  Tribe  of  the  Zuni 
Reservation.  New  Mexico. 

In  1933.  human  remains  representing 
two  individuals  (catalog  numbers 
DU6002  and  DU6180)  were  recovered 
from  San  Luis,  Costilla  County.  CO.  by 
Dr.  E.B.  Renaud,  founder  of  the 
University  of  Denver  Department  of 
Anthropologv,  No  known  individuals 
were  identified.  No  associated  funerary- 
objects  are  present. 

In  1938,  human  remains  representing 
one  individual  (catalog  number 
DUl995.1.7a-b)  were  recovered  in  or 
near  Great  Sand  Dunes  National 
Monument  and  Preserve.  Alamosa  and 
Saguache  Counties.  CO.  by  Theodore 
Sowers,  a  graduate  of  the  University  of 
Denver,  In  1995.  Mr.  Sowers'  daughters 
donated  the  remains  to  the  museum  so 
that  they  could  be  repatriated.  Officials 
of  the  US,  Department  of  the  Interior, 
National  Park  Ser\'ice,  Great  Sand 
Dunes  National  Monument  and 
Preserve,  have  determined  that  the 
provenience  is  insufficient  to  decide 
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that  thpse  remains  came  from  Federal 
land  and  that  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology  is  responsible 
for  these  remains  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

in  1981.  human  remains  representing 
one  individual  (catalog  number  DL'  fX) 
Y:6:15)  were  recovered  from  site 
.5AL523.  Alamosa  County.  CO,  by  Dr. 
Jonathan  Haas,  a  member  of  the 
University  of  Denver  Department  of 
Anthropology.  The  remains  were 
exposed  in  a  road  cut  on  the  Bunker 
Ranch  near  the  Great  Sand  Dunes 
National  Monument.  No  known 
individual  was  identified  No  associated 
funerary  objects  are  present 

In  1950.  human  remains  representing 
one  individual  (catalog  number  DU  CO 
X:  16:1 2)  were  recovered  from  site 
5CN26.  Conejos  County.  CO.  by  an 
unknown  individual  Mercedes  Ortiz 
reported  the  site  although  it  is  not  clear 
if  she  removed  the  remains  and  took 
them  to  the  museum  No  known 
individual  was  identified  The  eight 
associated  funerary  objects  are  seven 
Black-on-White  sherds  and  one  chipped 
stone. 

Black-on-VVhite  potter\-  indicates  this 
site  is  ancestral  Puebloan.  The  scientific 
literature  provides  significant  evidence 
of  cultural  affiliation  between  ancestral 
Puebloan  culture  and  the  Pueblos  of 
today.  Representatives  of  the  Hopi  Tribe 
of  Arizona,  Pueblo  of  Acoma.  Pueblo  of 
Isleta,  Pueblo  of  Jemez.  Zuni  Tribe,  and 
Navajo  Nation  provided  written  and  oral 
testimony  confrrraing  cultural  affiliation 
of  Puebloan  peoples  with  ancestral 
Puebloan  culture. 

In  1933,  human  remains  representing 
two  individuals  (catalog  number  DU  CO 
V:9:GEA)  were  recovered  from  a  site  at 
the  edge  of  McElmo  Canyon. 
Montezuma  County,  CO,  by  Faye 
Conklin,  a  graduate  of  the  University  of 
Denver.  Ms.  Conklin  gave  the  remains  to 
Dr.  E.B.  Renaud.  of  the  University  of 
Denver  Department  of  Anthropology.  No 
known  individuals  were  identified.  The 
50  associated  funerary  objects  are  1 
Black-on-White  pottery  bowl,  1  Black- 
on-White  pottery  bowl  fragment,  1 
Black-on-White  pottery  jar  fragment,  25 
Black-on-White  sherds,  3  redware 
sherds,  1  nonhuman  bone,  4  nonhuman 
bone  fragments,  1  piece  of  wood,  8 
pieces  of  cordage,  3  beans,  and  2  com 
kernels. 

Black-on-White  pottery  indicates  this 
site  is  ancestral  Puebloan.  The  scientific 
literature  provides  significant  evidence 
of  cultural  affiliation  between  ancestral 
Puebloan  culture  and  the  Pueblos  of 
today.  Representatives  of  the  Hopi  Tribe 
of  Arizona,  Pueblo  of  Acoma,  Pueblo  of 


Isleta.  Pueblo  of  Jemez.  Zuni  Tribe,  and 
Navajo  Nation  provided  wnttf-n  and  oral 
testimon\  (  unfirming  cultural  affiliation 
of  Puebloan  pecjph-N  with  ancestral 
Puebloan  culture 

At  an  unknown  date,  human  remains 
representing  one  individual  (catalog 
numbers  DU6015  and  DU6066)  were 
collected  from  Dove  Creek.  Dolores 
County.  CO.  by  an  unknown  individual. 
In  1943.  the  remains  were  found  in  the 
office  of  Lee  A   Brown,  a  U.S. 
Department  of  Agriculture.  Forest 
Ser\  ice  employee  who  had  been 
transferred  to  Washington.  D.C.  At  that 
time.  Dr  I]  B  Kenaud,  of  the  University 
of  Denver  Department  of  Anthropology, 
was  asked  to  examine  the  remains; 
subsequenth  thn  remains  were  donated 
to  the  museum  b\  Fred  R  lohnson.  who 
had  found  the  remains  in  Mr  Browns 
office.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1978.  human  remains  representing 
one  individual  (catalog  number  DU  LT 
VV:ir):2)  were  recovered  from  a  site  in 
Butler  Wash,  south  of  Bluff.  San  [uan 
County.  IT.  by  Miini  Kiser.  a  former 
University  of  Denver  archeology 
student,  who  donated  the  remains  to  the 
museum.  No  known  individual  was 
identified.  The  47  associated  funerar\ 
objects  are  1  nonhuman  tooth,  1  grass 
seed.  1  piece  of  woven  cotton  fabric ,  A 
pieces  of  knotted  cordage  with  what 
appears  to  be  feathers.  9  (  ordage 
fragments.  4  hoops  of  fiber.  24  knotted 
fibers,  1  lot  of  knotted  fiber  and  3 
unidentified  organic  items 

Southwestern  Colorado  and 
southeastern  Utah  have  been  identified 
as  the  ancestral  territory  of  the  Hopi. 
Pueblo  of  Acoma.  Pueblo  of  Cochiti 
Pueblo  of  Isleta,  Pueblo  of  lemez,  Pueblo 
of  Laguna,  Pueblo  of  Nambe.  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque.  Pueblo  of 
San  Felipe,  Pueblo  of  San  Udefonso 
Pueblo  of  San  Juan.  Pueblo  of  Sandia. 
Pueblo  of  Santa  Ana.  Pueblo  of  Santa 
Clara,  Ptreblo  of  Santo  Domingo.  Pueblo 
of  Taos,  Pueblo  of  Tesuque,  Pueblo  of 
Zia,  Ysleta  Del  Sur  Pueblo.  Zuni  Tribe 
Skull  Valley  Ute,  Southern  Ute.  Umtah 
and  Ouray  Ute,  and  Ute  Mountain  Ute 
Consultation  evidence  also  indicates 
affiliation  with  the  Navajo  and  JicariUa 
Apache  as  well  as  the  Hopi,  Pueblo  of 
Acoma,  Pueblo  of  Cochiti.  Pueblo  of 
Isleta,  Pueblo  of  Jemez,  Pueblo  of 
Laguna,  Pueblo  of  Nambe.  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque.  Pueblo  of 
San  Felipe,  Pueblo  of  San  Udefonso. 
Pueblo  of  San  Juan,  Pueblo  of  Sandia, 
Pueblo  of  Santa  Ana,  Pueblo  of  Santa 
Clara,  Pueblo  of  Santo  Donungo,  Pueblo 
of  Taos,  Pueblo  of  Tesuque,  Pueblo  of 
Zia,  Ysleta  Del  Sur  Pueblo.  Zuni  Tribe 


Skull  Valley  Ute,  Southern  Ute.  Uintah 
and  Ouray  Ute,  and  Ute  Mountain  Ute. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
nine  individuals  of  Native  American 
ancestn,'  Officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  105  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  Amencan 
human  remains  and  associated  funerary' 
objects  and  the  Hopi  Tribe  of  Arizona: 
ficarilla  Apache  Tribe  of  the  JicariUa 
Apache  Indian  Reservation,  New 
Mexico;  Navajo  Nation,  Arizona.  New 
Mexico  &  Utah;  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Cochiti.  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
lemez.  New  Mexico;  Pueblo  of  Laguna, 
New  Mexico;  Pueblo  of  Nambe,  New 
Mexico.  Pueblo  of  Picuris,  New  Mexico; 
Puehld  (if  f'i'ii  i.i(iue.  New  Mexico; 


Pueblo  oi  ,Sai 


ape.  New  Mexico; 


Pueblo  of  San  Udefonso,  New  Mexico; 
Pueblo  of  San  luan.  New  Mexico; 
Puebio  of  Sandia.  New  Mexico;  Pueblo 
of  Santa  Ana  New  Mexico;  Pueblo  of 
Santa  Clara   New  Mexico;  Pueblo  of 
Santo  Donungo.  New  Mexico,  Pueblo  of 
Taos  New  Mexico;  Pueblo  of  Tesuque. 
New  Mexico.  Pueblo  of  Zia,  New 
Mexico:  Skull  Valley  Band  of  Goshute 
Indians  of  Utah  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
(.olorado,  L'te  Indian  Tribe  of  the  Uintah 
&  Ouray  Reservation.  Utah;  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah.  Ysleta  Del  Sur  Pueblo  of  Texas; 
and  Zuni  Tnhf^  of  the  Zuni  Reser\'ation. 
New  Mexico 

This  notice  has  been  sent  to  officials 
of  the  IS  Department  of  Interior, 
Bureau  of  Indian  Affairs,  Colorado  River 
Indian  Tribes  of  the  Colorado  River 
Indian  Reservation  .Arizona  and 
California,  H(jpi  Tribe  of  .Arizona. 
JicariUa  ,\pac:he  Tribe  of  the  JicariUa 
Apache  Indian  Reser\'ation,  New 
Mexico.  Nava)o  Nation,  Arizona   \<nN 
Mexico  &  Utah.  Pueblo  of  .^r.oma  New 
Mexico.  Pueblo  of  Cocjhiti   New  Mexico; 
Pueblo  of  Isleta   Nev\  Mexico,  Pueblo  of 
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lemez.  New  Mexico;  Pueblo  of  Laguna. 
New  Mexico;  Pueblo  of  Nambe.  New 
Mexico;  Pueblo  of  Picuns.  New  Mexico; 
Pueblo  of  Pojoaque.  New  Mexico; 
Pueblo  of  San  Felipe.  New  Mexico; 
Pueblo  of  San  Ildefonso.  New  Mexico: 
Pueblo  of  San  luan.  New  Mexico: 
Pueblo  of  Sandia.  New  Mexico:  Pueblo 
of  Santa  Ana.  New  Mexico;  Pueblo  of 
Santa  Clara.  New  Mexico;  Pueblo  of 
Santo  Domingo.  New  Mexico;  Pueblo  of 
Taos.  New  Mexico;  Pueblo  of  Tesuque. 
New  Mexico:  Pueblo  of  Zia.  New 
Mexico.  Skull  Valley  Band  of  Goshute 
Indians  of  Utah:  Southern  Ute  Indian 
Tribe  of  the  Southern  L'te  Rf'servation. 
Colorado.  Ute  Indian  Tribe  of  the  Uintah 
k  Ouray  Reservation.  Utah:  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation.  Colorado,  New  Mexico  & 
Utah:  Ysleta  Del  Sur  Pueblo  of  Texas: 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturallv  affiliated  with  these 
human  remains  and  associated  funerary- 
objects  should  contact  Ian  I.  Bernstein. 
Collections  Manager  and  NAGPR.-\ 
Coordinator.  University  of  Denver 
Department  of  Anthropologv  and 
Museum  of  Anthropologv.  2000  Asburv. 
Sturm  Hall  S-146.  Denver.  CO  80208- 
2406,  e-mail  |bemste«!du,edu.  telephone 
(303)  871-2543.  before  November  fl. 
2001   Repatriation  of  the  human 
remains  and  associated  funerary  ob]Pcts 
to  the  Hopi  Tribe  of  .Arizona:  licarilia 
Apache  Tribe  of  the  licarilia  Apache 
Indian  Reservation.  New  Mexico: 
Navajo  Nation.  Arizona,  New  Mexico  & 
Utah:  Pueblo  of  .\coma.  New  Mexico: 
Pueblo  of  Cochiti.  New  Mexico;  Pueblo 
of  Isleta.  New  Mexico;  Pueblo  of  Jemez. 
New  Mexico:  Pueblo  of  Laguna.  New- 
Mexico:  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris,  New-  Mexico;  Pueblo 
of  Pojoaque.  New  Mexico,  Pueblo  of  San 
Felipe.  New-  Mexico:  Pueblo  of  San 
Ildefonso.  New  Mexico;  Pueblo  of  San 
luan.  New  Mexico;  Pueblo  of  Sandia. 
New  Mexico;  Pueblo  of  Santa  Ana,  New- 
Mexico:  Pueblo  of  Santa  Clara.  New 
Nfexico,  Pueblo  of  Santo  Domingo.  New 
Mexico.  Pueblo  of  Taos.  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia.  New  Mexico;  Skull  Valley  Band 
of  Goshute  Indians  of  Utah.  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado:  Ute  Indian  Tribe 
of  the  Uintah  &  Ourav  Reservation, 
l.'tah,  Ute  Mountain  Tribe  of  th*'  Ute 
Mountain  Reservation,  Colorado,  New 
Mexico  &  Utah:  Ysleta  Del  Sur  Pueblo 
of  Texas:  and  Zuni  Tribe  of  the  Zuni 
Reservation.  New  Mexico  may  begin 
after  that  date  it  no  additional  claimants 
come  forward. 


Dated:Iuly  20.  2001. 

|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 

(FR  Dor  01-25140  Filed  10-5-01:  8:45  am] 
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DEPARTMENT  OF  THE  IhfTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology,  Denver.  CO, 
and  in  the  Control  of  the  U.S. 
Department  of  Agriculture,  San  Juan 
National  Forest,  Durango,  CO 

AGENCY:  National  Park  Service.  Interior. 
ACDON:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10  9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  .Anthropology.  Denver, 
CO.  and  in  the  ( ontrol  of  the  L'.S. 
Department  of  Agriculture,  San  Juan 
National  Forest.  Duranpo,  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPR,\,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  contrr)!  of  these  Native 
American  human  remains  and 
associated  funerarv  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  bv  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  nf  .Anthropology  Jftid  San 
luan  National  Forest  professional  staff 
in  consultation  with  representatives  of 
the  Colorado  Rner  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation. 
Arizona  and  California:  Hopi  Tribe  of 
Arizona:  licarilia  Apache  Tribe  of  the 
licarilia  .Apache  Indian  Reservation. 
New  Mexico:  Ndva)o  Nation,  Arizona, 
New  Mexico  &  Utah:  Pueblo  of  Acoma. 
New  Mexico:  Pueblo  of  Cochiti,  New- 
Mexico:  Pueblo  of  Isleta.  New  Mexico: 
Pueblo  of  lemez.  New-  Mexico:  Pueblo  o 
Laguna.  New  Mexico:  Pueblo  of  Nambe 
New  Mexico:  Pueblo  of  Picuris.  New- 
Mexico:  Pueblo  of  Pojoaque,  New 
Mexico:  Pueblo  of  San  Felipe,  New 
Mexico:  Pueblo  of  San  Ildefonso,  New- 


Mexico:  Pueblo  of  San  luan,  New- 
Mexico;  Pueblo  of  Sandia,  New  Mexico; 
Pueblo  of  Santa  Ana,  New  Mexico: 
Pueblo  of  Santa  Clara,  New  Mexico: 
Pueblo  of  Santo  Domingo,  New  Mexico: 
Pueblo  of  Taos,  New  Mexico:  Pueblo  of 
Tesuque,  New  Mexico;  Pueblo  of  Zia. 
New  Mexico:  Skull  Valley  Band  of 
Goshute  Indians  of  Utah;  Southern  Ute 
Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado;  Ute  Indian  Tribe 
of  the  Uintah  &  Ouray  Reservation, 
Utah;  Ute  Mountain  tribe  of  the  Ute 
Mountain  Reservation,  Colorado.  New- 
Mexico  &  Utah;  Ysleta  Del  Sur  Pueblo 
of  Texas;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 

Between  1921  and  1924.  human 
remains  representing  a  minimum  of  tw-o 
individuals  were  recovered  from  a  site 
near  Chimney  Rock.  Archuleta  County. 
CO.  bv  a  team  led  bv  I. A.  leancon, 
curator  of  archeology  at  the  Colorado 
State  Museum.  Other  members  of-the 
team  included  Dr.  E.B.  Renaud.  founder 
of  the  University  of  Denver  Department 
of  Anthropology,  Frank  H.H.  Roberts,  of 
the  University  of  Denver,  and  his 
brother  Henry-  B.  Roberts.  No  known 
individuals  were  identified.  The  nine 
associated  funerary  objects  are  one  grey 
ceramic  jar  with  weathered  black 
designs,  seven  nonhuman  bones,  and 
one  lot  of  plant  fiber. 

The  recovery  site  is  part  of  the  San 
Juan  National  Forest.  The  human 
remains  were  found  in  the  jar,  which 
had  been  placed  in  a  cist  in  a  pithouse 
on  Stollsteimer  Mesa,  at  the  junction  of 
the  Piedra  River  and  Stollsteimer  Creek. 
The  pithouse  was  on  the  western  side  of 
the  mesa,  above  the  river.  The  site  is 
near  the  Chimnev  Rock  site  (5AA245) 
which  dates  to  the  Pueblo  II  (A.D.  800- 
11 25)  period.  There  is  a  connection 
between  the  remains  listed  in  this  notice 
and  Chimney  Rock.  The  research  of 
leancon.  Roberts,  and  recent 
investigators  has  firmly  established  that 
the  ceramic/architectural  sites  in  the 
Piedra  River  drainage  in  the  vicinity  of 
Chimnev  Rock  are  Ancestral  Puebloan 
(Anasazi)  in  nature  and  are  generally 
contemporaneous  with  the  occupations 
at  Chimnev  Rock. 

The  area  around  Chimney  Rock  is 
referred  to  as  the  Piedra-Pagosa  Region  ' 
and  the  Piedra  District,  and  has  been 
identified  as  the  ancestral  territory  of 
the  Hopi,  Pueblo  of  Acoma,  Pueblo  of 
Cochiti,  Pueblo  of  Isleta,  Pueblo  of 
lemez,  Pueblo  of  Laguna,  Pueblo  of 
Nambe,  Pueblo  of  Picuris,  Pueblo  of 
f     Pojoaque,  Pueblo  of  San  Felipe,  Pueblo 
.      of  San  Ildefonso,  Pueblo  of  San  luan. 
Pueblo  of  Sandia.  Pueblo  of  Santa  Ana. 
Pueblo  of  Santa  Clara.  Pueblo  of  Santo 
Domingo,  Pueblo  of  Taos,  Pueblo  of 
Tesuque.  Pueblo  of  Zia,  Ysleta  Del  Sur 
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Pueblo.  Zuni  Tribe.  Skull  Valley  Ute. 
Southern  Ute.  Uintah  and  Ouray  Ute. 
and  Ute  Mountain  Ute.  The  scientific 
literature  provides  significant  evidence 
of  cultural  affiliation  between  Ancestral 
Puebloan  culture  and  the  Pueblos  of 
today.  Representatives  of  the  Hopi  Tribe 
of  Arizona,  the  Pueblo  of  Acoma.  the 
Pueblo  of  Isleta,  the  Pueblo  of  Jemez.  the 
Zuni  Tribe  of  Arizona,  and  the  Navajo 
Nation  provided  written  and  oral 
testimony  confirming  the  cultural 
affiliation  of  contemporary  Puebloan 
peoples  with  Ancestral  Puebloan 
culture.  Consultation  evidence  also 
indicates  affiliation  with  the  Navajo  and 
Jicarilla  Apache  as  well  as  the  Hopi, 
Pueblo  of  Acoma.  Pueblo  of  Cochiti. 
Pueblo  of  Isleta.  Pueblo  of  lemez.  Pueblo 
of  Laguna.  Pueblo  of  Nambe.  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque,  Pueblo  of 
San  Felipe.  Pueblo  of  San  Ildefonso, 
Pueblo  of  San  luan.  Pueblo  of  Sandia. 
Pueblo  of  Santa  Ana.  Pueblo  of  Santa 
Clara,  Pueblo  of  Santo  Domingo.  Pueblo 
of  Taos.  Pueblo  of  Tesuque.  Pueblo  of 
Zia.  Ysleta  Del  Sur  Pueblo.  Zuni  Tribe. 
Skull  Valley  Ute.  Southern  Ute.  Uintah 
and  Oiuray  Ute.  and  Ute  Mountain  Ute. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  and  .San 
luan  National  Forest  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
two  individuals  of  Native  American 
ancestn,',  Officials  of  the  Universitv  of 
Denver  Department  of  Anthropologv 
and  Museum  of  Anthropology  and  San 
luan  National  Forest  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  nine  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  and  San 
luan  National  Forest  have  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funeran.'  objects 
and  the  Hopi  Tribe  of  Arizona;  Jicarilla 
Apache  Tribe  of  the  Jicarilla  Apache 
Indian  Reservation.  New  Mexico: 
Navajo  Nation.  Arizona.  New  Mexico  & 
Utah;  Pueblo  of  Acoma.  New  Mexico; 
Pueblo  of  Cochiti.  New  Mexico;  Pueblo 
of  Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico; 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 


Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  nf  San 
Juan,  New  Mexico;  Pueblo  nf  Sandia, 
New  Mexico;  Pueblo  of  .Santa  .Ana.  New 
Mexico;  Pueblo  of  Santa  Clara.  New 
Mexico;  Pueblo  of  Santo  Domingo.  New 
Mexico;  Pueblo  of  Taos.  New  Mexico; 
Pueblo  of  Tesuque.  New  Mexico;  Pueblo 
of  Zia.  New  Mexico;  Skull  Valiey  Band 
of  Goshute  Indians  of  Utah;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reser\'ation,  Colorado;  Ute  Indian  Tribe 
of  the  Uintah  &  Ouray  Reservation, 
Utah;  Ute  Mountain  tribe  of  the  Ute 
Mountain  Reservation.  Colorado.  New- 
Mexico  &  Utah;  Ysleta  Del  Sur  Pueblo 
of  Texas;  and  Zuni  Tribe  of  the  Zuni 
Reser\ation.  New  Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Colorado  River  Indian  Tribes  of 
the  Colorado  River  Indian  Roshia  ation, 
.Arizona  and  California;  Hopi  Tribe  of 
Arizona;  Jicarilla  .Apache  Tribe  of  the 
Jicarilla  Apache  Indian  Reservation, 
New  Mexico.  Nava|o  Nation.  .Arizona, 
New  Mexico  A  L'talT;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Cochiti.  New 
Mexico;  Pueblo  of  Isleta.  New  Mexico: 
Pueblo  of  Jemez.  New  Mexico.  Pueblo  of 
Laguna.  New  Mexico.  Pueblo  of  Nambe. 
New  Mexico;  Puebln  of  Picuris,  New- 
Mexico:  Pueblo  of  Pojoaque,  New 
Mexico;  Pueblo  of  San  Felipe.  New 
Mexico;  Pueblo  of  San  Ildefonso,  New 
Mexico;  Pueblo  of  San  Juan,  New- 
Mexico;  Pueblo  of  Sandia  Ntnv  Mexico; 
Pueblo  of  Santa  .Ana.  New  Mexico; 
Pueblo  of  Santa  Clara.  .New-  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
Pueblo  of  Taos.  New-  Mexico.  Pueblo  of 
Tesuque.  New  Mexico:  Pueblo  of  Zia. 
New  Mexico;  Skull  N'alley  Band  of 
Goshute  Indians  of  Utah;  Southern  Ute 
Indian  Tribe  of  the  Southern  I 'te 
Reser\-ation.  Colorado:  Ute  Indian  Tribe 
of  the  L'intah  &  Ouray  Reservation, 
Utah;  Ute  Mountain  Tribe  of  the  Ute 
Mountain  Resenation.  Colorado.  New 
Mexico  &  Utah;  Ysleta  Del  Sur  Puebl<i 
of  Texas;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New-  Mexico. 
Representatives  of  anv  other  Indian  tribr 
that  believes  itself  to  be  culturallv 
affiliated  with  these  human  remains  and 
associated  funerary-  objects  should 
contact  Calvin  .N.  Joyner.  Forest 
.Supervisor.  San  Juan  National  Forest.  15 
Burnett  Court,  Durango.  CO  81301, 
telephone  (970)  247-4874.  or  Jan  I. 
Bernstein.  Collections  Manager  and 
NAGPRA  Coordinator,  l.'niversity  of 
Denver  Department  of  .-Anthropology 
and  Museum  of  Anthropologv,  2000 
Asbury,  Sturm  Hall  S-146.  Denver.  CO 
80208-2406.  e-maii  jbernste@du.edu. 
telephone  (303)  871-2543.  before 
November  8,  2001.  Repatriation  of  the 
human  remains  and  associated  funerarv 


objects  to  the  Hopi  Trihf  nf  Arizona; 
licarilla  Apache  Tribe  of  the  Jicarilla 
■Apache  Indian  Reservation.  New 
Mexico;  Navajo  Nation.  Arizona,  New 
Mexico  &  Utah;  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
Jemez.  .New-  Mexico;  Pueblo  of  Laguna. 
New  Mexico;  Pueblo  of  Nambe.  New 
Mexico;  Pueblo  of  Picuris,  New  Mexico: 
Pueblo  of  Pojoaque,  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Ildefonso,  New  Mexico: 
Put'hio  of  San  Juan,  New  Mexico; 
Pueblo  of  Sandia,  New  Mexico;  Pueblo 
of  Santa  Ana.  New  Mexico;  Pueblo  of 
Santa  Clara.  New-  Mexico;  Pueblo  of 
Santo  Domingo,  New-  Mexico:  Pueblo  of 
Taos.  New  Mexico:  Pueblo  of  Tesuque, 
New  Mexico:  Pueblo  of  Zia.  New 
Mexico:  Skull  Valley  Band  of  Goshute 
Indians  of  Utah:  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation. 
Colorado:  Ute  Indian  Tribe  of  the  Uintah 
8f  Oura\  Re'=er\'ation.  Utah;  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reser\  ation,  Colorado,  New  Mexico  & 
I  tab.  Ysleta  Del  Sur  Pueblo  of  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  .August  15.  2001. 
John  Robbins, 

A'^sistant  Dirrclor.  Cultural  Resources 
Stewardship  and  Partnerships. 
!FR  Hot  01-2'n,'>7  Filed  10-5-01.  8:45  am) 

BILUNG  COOE  4310-70-5 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  tfie 
Possession  of  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology.  Denver.  CO 

AGENCV;  Natiunai  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Gra\  es  Protection  and  Repatriation  Act 
(NAGPR,A).43CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funeran'  objects 
in  the  possession  of  the  University  of 
Ilenxer  Department  of  Anthropology 
and  Museum  of  Anthropology.  Denver. 
CO 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NU^PRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
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museum,  institution,  nr  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funeran,'  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Denver  Department  of  .Anthropology 
and  Museum  of  Anthropology 
professional  staff  and  a  contract 
physical  anthropologist  in  consultation 
with  the  US.  Department  of  Defense. 
Department  of  the  Army.  Army  Corps  of 
Engineers.  Omaha  District;  US 
Department  of  the  Interior.  Bureau  of 
Indian  Affairs:  and  representatives  of 
the  Crow  Creek  Sioux  Tribe  of  the  Crow- 
Creek  Reservation,  South  Dakota. 
Pawnee  Nation  of  Oklahoma;  and  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation.  North  Dakota. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  an  unknown  location 
either  on  the  Crow  Creek  Reservation, 
Buffalo  County.  SD.  or  near  Mitchell, 
Davison  County.  SD  Dr.  E.B  Renaud. 
founder  of  the  L'niversity  of  Denver 
Department  of  Anthropology,  most 
likely  obtained  these  remains  from  an 
unknown  South  Dakota  resident  and 
brought  them  to  the  universitv  for  study 
The  remains  were  never  cited  in  his 
reports  and  were  not  formally 
accessioned  into  the  museum  collection 
No  known  individual  was  identified 
The  107  associated  funerary  objects  are 
92  sherds  (56  plain.  2  marked,  and  34 
incised,  stamped,  or  cord-marked),  1 
ceramic  tube  fragment.  1  projectile 
point.  10  chipped  stone  flakes,  and  ^ 
shell  fragments 

Two  handwritten  notes  accompany 
the  remains  One  says    Fortified  Indian 
Village  Prehist(3ric  Pawnee  Strong!?) 
near  Mitchell  South  Dakota!?). "'  The 
other  note  savs  "Fortified  Prehistoric 
Indian  Village,  Prehistoric  Pawnee 
Strong! ')  Crow  ('reek  ICrow 
Reservation)  North  of  Chamberlain.  S 
Dakota."  Both  the  Bureau  of  Indian 
Affairs  and  the  US  .Army  Corps  of 
Engineers  determined  that  there  is  no 
evidence  that  either  Federal  agenc\  ha^ 
control  over  these  human  remains  and 
associated  funerarv'  objects. 

The  territory  surrounding  the 
Missouri  River  in  southeastern  South 
Dakota  has  been  identified  as  the 
ancestral  territory'  of  the  Three  Affiliated 
Tribes  (Mandan,  Hidatsa,  and  Ankara) 
and  the  Pawnee  The  notes  that 
accompany  the  remains,  associated 
funerarv'  objects,  and  consultation 
evidence  also  ij^riicate  a  cultural 
affiliation  between  these  human 
remains  and  associated  funerarv  objects 


and  the  Three  Affiliated  Tribes  and 
Pawnee. 

Roger  Echo-Hawk,  a  Pawnee 

historian,  provided  oral  testimony    . 
confirming  the  cultural  affiliation 
betw-een  the  Ankara  and  Pawnee.  Both 
tribes  speak  Caddoan  languages,  whose 
cultural  roots  are  trated  to  the 
prehistoric  mound-building  societies  of 
the  lower  Mississippi  River  valley.  The 
Arikara  were  culturally  related  to  the 
P.iwnet',  from  whom  thev  broke  away 
and  moved  gradually  northward  along 
the  Missouri  River  between  the 
Cheyenne  River  in  South  Dakota  and 
Fort  Berthold  in  North  Dakota, 
becoming  the  northernmost  Caddoan 
tribe. 

Archeologists  have  attributed  a 
number  of  village  sites  near  Crow  Creek 
to  the  .Ankara  and  Mandan.  and  a  large 
well-known  village  near  Mitchell  is  a 
attributed  to  the  Mandan.  There  are  at 
least  two  xArikara  archeological  sites  in 
the  area  mentioned  in  the  notes  that 
accompanv  the  remains,  the  Crow  Creek 
site  !39BFn).  a  fortified  village,  and  the 
Mitchell  site  !3qDV2),  a  village  with 
outer  fortification  ditches  and  lodges. 

Based  on  the  above-mentioned 
informatiim,  (.ifficials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  .Anthropology  have 
determined  that,  pursuant  to  4,3  CFR 
10  2  !d)(l).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestr\   Officials  of  the  University  of 
Denver  Department  of  Anthrf)pology 
and  Museum  of  Anthropohjgy  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  107  objects  listed  above 
are  reasonahlv  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Denver  Departm^'nt  of  .Anthropology 
and  Museum  of  .Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10  2  (e),  there  i.-,  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  thf  Pawnee  Nation  of 
Oklahoma,  and  Three  Affiliated  Tribes 
of  the  Fort  Berthold  Reservation,  North 
Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Ctow  Creek  Sioux  Tribe  of  the 
Crow  Creek  Reservation.  South  Dakota; 
Pawnee  Nation  of  Oklahoma;  Three 
.Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota;  U.S.  Army 
C'orps  of  Engineers.  Omaha  District;  and 
Bureau  of  Indian  Affairs. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 


associated  funerary  objects  should 
contact  Jan  I.  Bernstein,  Collections 
Manager  and  NAGPR.A  Coordinator, 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropologv,  2000  Asbury,  Sturm  Hall 
,S-146,  Denver.  CO  80208-2406.  e-mail 
jbernste@du.edu,  telephone  (303)  871- 
2543,  before  November  8,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Pawnee  Nation  of  Oklahoma,  and  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated;  .August  15,  2001. 
|ohn  Robbins, 

Assistant  Director.  Culturnl  Resourrps 

Stewardship  and  Partnership'^ 

(PR  Dor.  01-25158  Filed  10-5-01;  8:45  am] 

BILLING  CODE  4310-70-S 


DEPARTMErfT  OF  JUSTICE 

Commission  for  the  Review  of  FBI 
Security  Programs;  Meeting 

action:  Notice  of  closed  meeting. 

DATE:  November  1,  2001. 

PLACE:  Department  of  Justice,  950 
Pennsylvania  Avenue  NW,  Washington, 
DC  20530. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  The  purpose 
of  the  Commission  for  the  Review  of  FBI 
Security  Programs  will  be  to  provide 
advice  and  recommendations  on  policy 
and  procedural  issues  as  they  relate  to 
the  security  programs  of  the  Federal 
Bureau  of  Investigation.  The  Attorney 
General  of  the  United  States  Department 
of  Justice  (DOJ)  has  determined  that  the 
meetings  of  the  Commission  will  be 
closed  to  the  public  in  accordance  with 
the  United  States  Code,  Title  5,  Section 
552b,  due  to  the  likelihood  that 
sensitive  national  security  information 
regarding  intelligence  and  counter- 
intelligence investigative  techniques 
and  procedures  will  be  reviewed  and 
discussed  in  an  open  forum.  The 
potential  release  of  this  information 
could  seriously  jeopardize  the  integrity 
of  out  internal  security  programs; 
ongoing  intelligence  and  counter- 
intelligence investigations,  and  could 
also  endanger  the  lives  and  safety  of  FBI 
Special  Agents,  other  intelligence 
community  personnel,  and  individuals 
supporting  our  intelligence  personnel. 
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FOR  FURTHER  INFORMATION  CONTACT: 

George  Ellard.  Deputy  Chief 
Investigative  Counsel,  (202)  616-1327. 

Richard  M.  Rogers. 

Deputy  Chief  Investigative  Counsel. 
Commission  for  the  Review  of  FBI  Secunt\ 
Programs.  Department  of  Justice 

[FR  Doc  01-25195  Filed  10-5-01:  845  am] 

BILUNG  CODC  OA92-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
September  19.  2001.  proposed  consent 
decrees  in  the  case  captioned  Vnited 
States  V.  Cohen,  et  al..  Civil  Action  No. 
96  C  7801  (N.D.  111.),  were  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois.  The 
proposed  consent  decrees  relate  to  the 
Standard  Scrap  Metal/Chicago 
International  Exporting  Site  located  at 
4004-4020  South  VVentworth  and  4000- 
4027  South  Wells  Streets  in  Chicago. 
Illinois.  The  proposed  consent  decrees 
would  resolve  civil  claims  of  the  United 
States  for  recovery  of  past  response 
co.sts  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9607, 
against  Northern  Indiana  Public  Ser\'ice 
Company  ('•NIPSCO")  and  Tri-State 
Metal  Company  ("Tri-State").  The 
proposed  consent  decree  with  NIPSCO 
would  require  NIPSCO  to  pav  the 
United  States  SI. 6  million  in  partial 
reimbursement  of  past  response  costs 
The  proposed  consent  decree  with  Tri- 
State  would  require  Tri-State  to  pav  the 
United  States  $25,000  in  partial 
reimbursement  of  past  response  costs 

The  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resource  Division,  Department  of 
Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Cohen, 
et  al.,  Civil  Action  No.  96  C  7801  (N.D. 
111.),  and  DOJ  Reference  No.  90-11-3- 
1414A. 

The  proposed  consent  decrees  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Northern 
District  of  Illinois,  219  South  Dearborn 
St.,  Chicago,  Illinois,  60604:  and  (2)  the 
United  States  Environmental  Protection 
Agency  (Region  5J,  77  West  Jackson 


Boulevard.  Chicago.  Illinois  60604- 
3590.  Copies  of  the  proposed  (  onsent 
decrees  may  be  obtained  bv  mai!  frDin 
the  Department  of  lustice  Consf  nt 
Decree  Library.  P.O  Bo.x  761 1 , 
Washington.  DC  20044   In  requesting 
copies,  please  refer  tn  the  abo\e- 
referenced  case  and  DOJ  Refereence 
Number  and  enclose  a  check  for  $3.75 
for  the  NIPSCO  Consent  Decree  (15 
pages  at  25  cents  per  page  rei^roduction 
cost),  and  $3  75  for  the  Tri-State 
Consent  Decree  (15  pages  at  25  cents  per 
page  reproduction  cost)  made  payable  to 
the  Consent  Decree  Library. 

Williain  D.  Brighton. 

Assistant  !>ertii)n  Chief.  Environmental 
Enforcement  Section.  Environment  and 
\atural  Resources  Division. 
IFR  Doc.  01-25194  Filed  10-5-O1;  8:45  am) 

BILUNG  CODE  4410-1&-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Proposed  Collection: 
Comment  Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultatmn 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  prdpo.st'H 
and/or  continuing  collections  oi 
information  in  acxordance  with  the 
Paperwork  Reduction  .\c\  nf  1995 
(PRA95)  (44  use  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  thf  desired 
format,  reporting  burden  (time  and 
financial  resourc;es)  is  minimized 
collection  instruments  are  (  learU 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed  Ciurrently.  the 
Employment  Standards  .administration 
is  soliciting  comments  concerning  the 
proposed  extension  of  Notice  of 
Controversion  of  Right  to  Compensation 
(LS-207). 

DATES:  Written  comments  must  he 
submitted  to  the  office  listed  in  the 
addressee  section  below  within 
December  10.  2001. 

addressees:  Ms  Patricia  A  Forkel.  I'  S 
Department  of  Labor.  200  Constitution 
Ave.,  NW.,  Room  S-3201.  Washington. 
DC  20210.  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202J 
693-1451. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCPI  administers  the 
Longshore  and  Har!    r  VNMrkers' 
Compensation  Act  (LSWCA).  The  Act 
provides  benefits  to  workers  injured  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  by  an 
employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Pursuant 
to  section  14(d)  of  the  Act.  if  an 
employer  controverts  the  right  to 
compensation,  he  shall  file  with  the 
district  director  in  the  affected 
compensation  district  on  or  before  the 
fourteenth  day  after  he  has  knowledge 
of  the  alleged  iniuPk'  or  death,  a  notice. 
in  acccjrdant  e  w  ilh  a  form  prescribed  by 
the  Secretary .  stating  that  the  right  to 
compensation  is  controverted.  The  LS— 
207  is  used  for  this  purpose. 

II.  Review  Fa<  us 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessan' 
for  the  proper  performance  of  the 
func  tions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  Mininn/i  ih<  burden  of  the 

( I  !i>  Mill    t  iiifirmation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses 

III.  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  meet  the 
statutory'  requirements  to  ensure 
payment  nf  rompensation  or  death 
benefits  under  the  Act. 

T\-pe  of  Rpvievt-  Extension 

Agency  Employment  Standards 
.^dministratlon 

Title  Notic  e  I  if  Controversion  of  Right 
to  Compensation 

OMB  .Vumber  1215-0023. 

Agency  Xumber:  LS-207. 

Affected  Public:  Businesses  or  other 
for-profit. 
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Frequency:  On  occasion. 
Total  Respondents:  900 
Total  Annual  responses:  18.900. 
Time  per  Response:  15  minutes 
Estimated  Total  Burden  Hours  4,725 
Total  Burden  Cost  Icapital/startupi. 
SO. 

Total  Burden  Cost  (operating/ 
maintenance!:  S7.418.25. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  t)f  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record 

Ddtpd   SpptHrt:tHT  ~.  :;001, 
Margaret  |.  Sherrili, 

Chief.  Bram  h  at  Managfrnrnt  Revie^vand 
Intfrnal  Control.  Division  of  Financial 
Mana^fwt'iit  Oifu  <■  of Stanagpinent. 
.■\dmini'<tratiun  and  Planning  Employment 
Standards  .Adminislrntion 
FR  D«K    01-2T23:t  Filed  lO-.i-Ol;  8:45  am| 
BILLING  COOC  4S10-27-l> 
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LEGAL  SERVICES  CORPORATION 

^k>tice  of  Availability  of  2002 
Competitive  Grant  Funds  for  Service 
Area  WI-2,  Wi-5.  MWI  and  NWI-1  in 
Wisconsin 

agency:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  Proposals  for  the 

provision  of  Civil  lp<jal  Services  for 
service  areas  \VI-2.  WI-5.  M\V1  and 
N'\VI-1  in  Wisconsin. 

SUIdMARY:  The  Legal  Services 
Corporation  (LSC)  is  thf  naticjnal 
organization  charged  with  adnmiistering 
federal  funds  provided  for  civil  leyal 
services  to  the  poor  C^ongres.-.  has 
adopted  legislation  requiring  LSC  tn 
utilize  a  svstem  of  competitive  biddinii 
for  the  award  of  grants  and  contracts 

LSC  hereb\'  announces  that  it  is 
reopening  competition  for  2002 
competiti\e  grant  funds  and  is  solic  itinu 
grant  proposals  from  interested  parties 
who  are  qualified  to  provide  effectne, 
efficient  and  high  quality  civil  legal 
services  to  the  eligible  client  population 
in  the  Basic  Field-Cieneral.  Basu  P'leld- 
Migrant  and  Basic  Field-Native 
American  service  areas  in  Wisconsin. 
The  exact  amount  of  congressionally 
appropriated  funds  and  the  date  and 
terms  of  their  availability  for  calendar 
year  2002  are  not  known,  although  it  is 
anticipated  that  the  funding  amount 
will  be  similar  to  calendar  vear  2001 
funding.  LSC  has  canceled  the 
competition  and  rejected  all  previous 
bids  for  Wisconsin  service  areas  Wl-5. 
>AVI-1  and  MWL 

DATES:  Request  for  Proposals  (RFP)  are 
available  from  n-^-w.ain.lsr  gov  A 


Notice  of  Intent  to  Compete  is  due  by  5 
p.m.  ET,  ()c;toher  26.  2001    Grant 
proposals  must  be  received  at  LSC 
offices  bv  5  p.m.  ET.  November  16, 

2001 

ADDRESSES:  Legal  Senices 
Corpiiratidii — f'ornpetitive  Grants,  750 
First  Slrt'ct  N'E  .  10th  Floor.  Washington, 
DC  2()()02-42  50 

FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  Bateman.  Grants  Oiordinator. 
Office  of  Protjram  Performance.  (202) 
336-8835 

SUPPLEMENTARY  INFORMATION:  LSC  is 
seeking  proposals  from  non-profit 
organizations  that  have  as  a  purpose  the 
furnishing  of  legal  assistance  to  eligible 
clients,  and  from  private  attorneys, 
groups  of  private  attorneys  or  law  firms, 
state  or  local  governments,  and  substate 
regional  planning  and  coordination 
agencies  which  are  composed  of 
substate  areas  and  whose  governing 
boards  are  controlled  by  locally  elected 
officials. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
specific  selection  criteria,  is  available  at 
www.ain.lsc.gov. 

Dat.-d:  Of  tober  2.  2001. 
Michael  A.  Genz. 

Director.  Office  of  Program  Performance. 

IFR  nu(    01-25178  Filed  10-5-01:  8:45  ,inil 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  ttie 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 

thf  .Xntarctic  Conservatifin  of  1978. 
Pu!)li(  Law  95-541. 


summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
.•\ntarcti<  (Conservation  Act  of  1978. 
This  is  tht"  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
\adene  (,   Kenntulv,  Permit  Office, 
Office  of  Polar  Programs,  Rm   755. 
National  .Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
7.  2001.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  fif  a  permit  applications 
received.  Permits  were  issued  on 
September  12,  2001  and  September  13, 
2001  respectivelv  to 

Rudolfs.  Scheltema— Permit  No.  2002- 
006 


Gary  Miller— Permit  No,  2002-005 

Nadene  G,  Kennedy. 

Permit  Officer. 

[FR  Doc.  01-25226  Filed  10-5-01:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681 -MLA-1 0,  ASLBP  No, 
02-793-01 -MLA] 

International  Uranium  (USA)  Corp.; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  .see  37  FR  28710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201.  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safetv  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  International 
Uranium  (USA)  Corporation.  White 
Mesa  Uranium  Mill  (Source  Material 
License  Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2.  subpart  L,  of 
the  Commission's  Regulations, 
informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  September  24. 
2001  hearing  requests  submitted  by  the 
Utah  Chapter  of  the  Sierra  Club,  the  City 
of  Moab.  and  John  Darke,  respectively. 
The  three  requests  were  filed  in 
response  to  a  request  from  International 
Uranium  (USA)  Corporation  (lUSA)  to 
amend  its  source  material  license  for  its 
Blanding.  Utah  White  Mesa  Uranium 
Mill  to  receive  and  process  alternate 
feed  materials  from  the  May  wood.  New 
Jersey  Formerly  Utilized  Sites  Remedial 
Action  Program  site.  The  notice  of 
receipt  of  the  amendment  and 
opportunity  for  a  hearing  was  published 
in  the  Federal  Register  on  August  23, 
2001  (66  FR  44384). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  Ivan 
Smith.  Pursuant  to  the  provisions  of  10 
CFR  2.722,  2.1209,  Administrative  Judge 
Richard  F.  Cole  has  been  appointed  to 
assist  the  Presiding  Officer  in  taking 
evidence  and  in  preparing  a  suitable 
record  for  review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Smith  and  Cole  in  accordance 
with  10  CFR  2.1203,  Their  addresses 
are: 


Federal  Register/Vol.  66,  No.  195/Tuesday,  October  9,  2001 /Notices 


51479 


Administrative  Judge  Ivan  Smith, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
B.C.  20555-0001 

Dr.  Richard  F.  Cole,  Special  Assistant. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C. 
20555-0001 

Issued  at  Rockville,  Maryland,  this  Isf  day 
of  October  2001 

G.  Paul  Boilwerk  ni. 

Chief  Administrative  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  01-25189  Filed  10-5-01 ;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8767;  License  No.  SUC- 
1380] 

Removal  of  the  Lake  City  Army 
Ammunition  Plant  From  the  Site 
Decommissioning  Management  Plan 

agency:  Nuclear  Regulatory 

Corrmiission. 

ACTION:  Notice  of  removal  from  the  site 

decommissioning  management  plan. 

This  notice  is  to  inform  the  public 
that  the  United  States  Nuclear 
Regulatory  Commission  (NRC)  is 
removing  the  Lake  City  Army 
Ammunition  Plant  (LCAAP)  from  the 
Site  Decommissioning  Management 
Plan  (SDMP).  The  SDMP  is  a  program, 
created  by  the  Commission,  to  ensure 
that  the  NRC  focuses  special  attention 
on  certain  sites  to  ensure  timely 
decommissioning  of  those  sites.  LCAAP 
is  one  of  the  sites  included  in  the 
SDMP. 

LCAAP  is  located  in  Independence. 
Missouri.  The  U.S.  Department  of  the 
Army  (the  licensee)  is  the  holder  of  NRC 
Materials  License  SUC-1380,  which 
covers  a  number  of  facilities  including 
LCAAP.  LCAAP  is  a  facility  that  was 
used  for  the  production  and  testing  of 
munitions  containing  depleted  uranium 
(DU).  LCAAP,  in  additioh  to  being 
included  in  NRC's  SDMP,  is  also 
included  in  the  U.S.  Environmental 
Protection  Agency's  (EPA's)  Superfund 
Program,  the  National  Contingency 
Plan. 

The  licensee  recently  completed 
remediation  of  both  the  LCAAP  600- 
Yard  Bullet  Catcher  and  the  DU 
contaminated  portion  of  Building  3A. 
Remediation  of  the  remaining  DU 
contaminated  areas  will  not  be 
completed  for  a  number  of  years 
because  of  both  Resource  Conservation 
and  Recovery  Act  related  issues  and  the 


continuing  use  of  the  LCAAP  firing 
range.  EPA,  the  Missouri  Department  nf 
Natural  Resources  (MDNR),  NRC.  and 
the  licensee  agreed  that  DU  remediation 
for  the  remaining  portions  of  LCAAP 
could  be  regulated  under  the  provisions 
of  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  the  LCAAP  Federal  Facility 
Agreement,  and  Executive  Order  12580 
Both  EPA  and  MDNR  will  provide 
regulatory  oversight  of  the  DU 
remediation  during  this  period.  NRC 
Material  License  SUC-1380  will 
continue  to  cover  LCAAP  until  DU 
contamination  is  remediated.  Once  a 
determination  is  made  that  the 
remainder  of  the  DU  contamination  has 
been  remediated,  NRC  will  review  the 
documentation  supporting  that 
determination.  In  addition.  NRC  may 
perform  a  confirmaton.'  survey  Once 
NRC  agrees  with  that  determination. 
NRC  will  remove  LCAAP  from  NRC 
Materials  License  SUC-1380  Based  on 
the  agreement  between  the  agencies  and 
successful  remediation  of  both  the 
LCAAP  600-Yard  Bullet  Catcher  and 
Building  3A,  NRC  has  determined  that 
LCAAP  no  longer  requires  the  special 
attention  associated  with  the  SDMP 
Therefore,  LCAAP  is  being  removed 
from  the  SDMP 

Dated  at  Rockville  Maryland  this  1st  day 
of  October  2001 

For  the  Nuclear  Regulator,'  Commission. 
Stewart  Brown, 

Facilities  Decommissioning  Section, 
Decommissioning  Branch.  Division  of  Waste 
Management.  Office  of  S'urlpar  Material 
Safety  and  Safeguards 

[FR  Doc.  01-25187  Filed  10-5-01;  8  45  amj 
BUXMG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulaton,'  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  in  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses 

"The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1077 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  "Guidelines  for 


Environmental  Qualification  of 
Microprocessor-Based  Equipinpnt 
Important  to  Safety  in  Nuclear  Pnwer 
Plants  "  This  draft  guide  is  being 
developed  to  providn  guidance  to 
licensees  and  applicants  on  methods 
acceptable  to  thp  NR(^  staff  for 
e\-aluatirig  the  environmental 
qualification  procedures  iuj 
microprocessor-based  equipment  that  is 
important  to  safety  for  service  in  nuclear 
power  plants. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  bv 
relevant  informatinn  or  supporting  data. 
Written  comments  ma\  be  submitted  to 
the  Rules  and  Directives  Branc  h  ()ffic:e 
of  Administration,  US.  Nu(  lear 
Regulatory  Commission  Washington, 
DC  20555  (k)pips  of  (  oinments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1 1555  Rockville  Pike, 
Rockville,  MD  C^^omments  will  bf  most 
helpful  if  receued  b\  Dei  I'mber  14 
2001 

You  may  also  pro\  i(i(  ^  omments  via 
the  NRC's  interactive  rulemakinjc  web 
site  through  the  N'R(.  home  p.ige    http:/ 
\\-i\-w  nrc.gov)-  This  site  provides  the 
ability  to  upload  comment"-  a^-  files  fanv 
format)  if  your  web  browser  ^  ipporl'. 
that  function   For  infomidlKin  about  the 
interactive  rulemaking  web  site.  (  ontact 
Ms.  Carol  Gallagher,  1301)  415-5905;  e- 
mail  cag®nrr  gov  For  information  about 
the  draft  guide  and  the  relateci 
documents,  contac  t  Ms.  C.  Antonescu  at 
1 301)4 15-fi792;  e-mail  ceal@nrc  gov 

,\lthough  a  time  limit  is  given  for 
comments  on  this  draft  puide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  de\eioped  or 
improvements  in  all  published  guides 
are  encouraged  at  an>  time 

Regulatory  guides  are  available  for 
inspection  at  the  NRt^s  Public 
Document  Room,  11555  Hoc  kviile  Pike. 
Rockville,  MD;  the  PDR  s  maili'-- 
address  is  USNRC  PDR.  Washington   IX: 
20555;  telephone  (301)  415-17,^:  or 
(800)  397-4205.  fax  (301)  415-,-!548, 
email  pdi^nrc  gov  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  l)e  made  in  writing  to 
the  l.^S.  Nuclear  Regulators 
Commission,  Washington  IK    20555, 
Attention  Reproduction  an(] 
Distribution  Servu  es  .Section,  or  by  e- 
mail  to  distnl)ution<anrc.go\':  or  by  fax 
to  (301)  41.S-22H9  Telephone  requests 
cannot  be  accommcxiateci  Regulatory 
guides  are  not  copynghted  and 
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Commission  approval  is  not  required  to 
reproduce  them.  i 

(5  use  552(a)) 

Dated  at  Rockville,  Mar>-land.  this  25th  day 
of  September  2001. 

For  thf  Nnrlpar  Regulatory  Commis.sion. 
Michael  E.  Mayfield. 

Director.  Divi'^ion  of  Engineering  Technology. 
Office  ofSuclear  Regulatory  Research. 
[FR  Doc  01-25188  Filed  10-5-01;  8:45  am] 
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POSTAL  SERVICE 

Request  for  Comments  on  an  Outline 
for  Discussion:  Concepts  for  Postal 
Transformation 

agency:  Postal  Service. 
ACTION:  Request  for  comments. 
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SUMMARY:  At  the  request  nf  Congress 
and  the  Comptroller  General,  the  Postal 
Service  is  preparing  a  comprehensive 
plan  for  the  structural  transformation  of 
the  postal  svstem  to  meet  the  chdllenges 
of  serving  the  .\mencan  public  through 
the  remainder  of  this  decade.  The 
Comprehensive  Transformation  Plan 
will  be  presented  to  Congress  and  thf 
General  Accounting  Office  on  December 
31,  2001.  As  an  interim  step,  the  Postal 
Service  has  issued  a  paper  entitled  An 
Outline  for  Discussion:  Concepts  for 
Postal  Transformation.  This  Outline  for 
Discussion  describes  the  framework  and 
process  that  we  are  using  to  prepare  the 
plan.  We  invite  comments  and 
suggestions  from  all  interested  parties  to 
help  us  to  complete  a  plan  that  serves 
the  public  interest  and  advances  public 
engagement  in  shaping  the  future  of 
Americas  postal  system 
DATES:  Comments  must  be  received  bv 
November  1.  2001, 
ADDRESSES:  Those  responding  are 
encouraged  to  email  their  comments  to 
transformation^email  usps.gov  Those 
wishing  to  send  written  comments 
should  mail  them  to  lulie  S.  Moore, 
Executive  Director.  Office  of 
Transformation.  Strategic  Planning. 
Room  4011.  United  States  Postal  Service 
Headquarters.  47,5  LEnfant  Plaza,  SW. 
Washington,  DC  20260-1520 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
VanCoverden  (202)  268-8130 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  4,  2001.  David  M.  Walker, 
Comptroller  General  of  the  United 
States,  advised  the  House  of 
Representatives  Committee  on 
Government  Reform  that  the  Postal 
Service  "faces  major  challenges  that 
collectivelv  call  for  a  structural 


transformation  if  it  is  to  remain  viable 
in  the  21st  r:enturv    '  He  called  on  the 
Postal  Ser\ice.  in  conjunction  with  all 
stakeholders,  to  prepare  a 
comprehensive  plan  identifvnng  "the 
actions  needed  to  address  the  Service's 
financial,  operntional.  and  human 
capital  challenges  and  establish  a  time 
frame  and  specify  key  milestones  for 
achievmg  positive  results."  On  April  24. 
2001.  Mr.  Bernard  L.  Ungar,  Director, 
Physical  Infrastructure  Issues,  U.S. 
Genera!  .-Xccounting  Office,  wrote  to 
former  Postmaster  Cieneral  William  f. 
Henderson  forniallv  recommending  that 
the  Postal  Ser\ice  develop  such  a 
comprehensive  plan.  On  [une  14.  2001. 
following  Mr  Walker's  testimony  before 
the  Senate  tiommittee  on  Governmental 
Affairs  on  May  15.  2001.  the  chair  and 
ranking  members  of  the  committee  and 
its  Postal  Oversight  Subcommittee  wrote 
to  Postmaster  Cieneral  [ohn  E.  Potter 
endorsing  the  Comptroller  General's 
recommendation  and  asking  for  the  plan 
bv  the  pnd  of  calendar  vear  2001   On 
[ulv  25.  2001.  Postmaster  Cr^-neral  Potter 
advised  Congress  that  the  Postal  Service 
agreed  to  prepare  a  Comprehensive 
Transformation  Plan,  as  requested. 

Outline  for  Discussion:  Concepts  for 
Postal  Transformation 

As  an  interim  step  in  the  process,  on 
September  30.  2001.  the  Postal  Service 
provided  to  Congress  and  the 
Comptroller  General  a  paper  entitled 
Outline  for  Discussion:  Concepts  for 
Postal  Transtnrmation  This  paper  is 
available  on  the  Po.stal  Service's  public 
Web  site  at  v^-ww. usps.com/ 
strategicdirection  or  at  v\M~i\'  usps.cow 
keyword:  transformation.  The  Outline 
for  Discussion  describes  in  greater  detail 
the  background  and  purpose  of  the 
(iomprehensive  Transformation  Plan 
and  the  process  that  the  Postal  Service 
is  using  to  develop  the  plan,  including 
extensive  outrpach  to  interested 
stakeholders  .After  preliminary, 
informal  discussion  with  many  of  those 
who  have  taken  part  in  the  public 
debate  over  postal  reform  in  recent 
vears.  the  Outline  for  Discussion  frames 
the  guiding  question  on  the  table  as 
follows:  Tu  best  serve  the  needs  of  the 
American  people  and  the  American 
economy  in  the  21st  century,  what 
should  America's  postal  system  look 
like  (or  transform  toj  by  year  2010? 

The  Outline  for  Discussion  describes 
the  fundamental  obstacle  faced  by  the 
current  postal  system  that  is  a  clash 
between  service  and  economics.  As  a 
nation,  how  can  we  best  structure  our 
postal  svstem  in  the  years  ahead  so  that 
we  pay  what  we  are  willing  to  pay  for 
as  much  service  as  we  can  get? 


The  Postal  Service  has  a  mission  to 
serve  every  address  in  a  growing  nation. 
Its  networks,  with  associated  costs,  are 
constantly  expanding  to  accommodate 
new  deliveries,  adding  new  facilities 
and  delivery  routes  roughly  equivalent 
to  those  for  a  city  the  size  of  Chicago, 
year  after  year.  Until  recently,  during  a 
long  period  of  strong  economic 
expansion  in  the  United  States,  the 
Postal  Service  benefited  from  growing 
mail  volumes,  with  increasing  postage 
revenue  sufficient  to  pay  for  the 
expanding  network,  and  kept  postage 
rates  in  line  with  inflation.  Over  the 
past  vear,  though,  as  the  economy  has 
slowed,  mail  volume  and  revenue  have 
also  suffered.  The  Postal  Service  has 
improved  its  productivity  during  this 
period  at  an  unprecedented  rate,  but 
lacks  many  of  the  tools  that  private 
businesses  have  to  deal  with  financial 
setbacks.  In  particular,  its  service 
responsibilities  prevent  abandoning 
unprofitable  locations  or  new  addresses. 

To  break  even,  the  Postal  Service 
currently  must  earn,  on  average,  about 
$1.85  per  delivery  address  every  day  to 
cover  the  entire  cost  of  the  postal 
system.  The  Outline  for  Discussion 
explains  that  this  figure  may  well  rise 
by  one  third  to  $2.46  by  2010.  If  the 
robust  pattern  of  mail  volume  growth  in 
past  years  should  return,  then  this  may 
not  be  a  problem.  But  changes  in 
competition  and  technology  suggest 
that,  while  a  system  for  delivery  of  hard- 
copy  mail  will  still  be  important,  the 
volume  of  mail  in  the  system  may  not 
grow  enough  in  the  future  to  keep  pace 
with  the  growth  in  infrastructure 
required  to  serve  an  ever-growing 
number  of  addresses. 

By  all  indications,  success  in  21st 
century  markets  will  belong  to  those 
nimble  enough  to  adjust  rapidly  and 
continuously,  to  keep  pace  with 
advancing  technology  and  changes  in 
business  methods  and  customer 
demand.  Yet  the  Postal  Service  today  is 
organized  under  an  aging  statutory 
framework  designed  to  favor  and  protect 
the  status  quo  and  to  route  all  change 
through  slow,  deliberative  processes 
seeking  a  high  level  of  consensus  among 
disparate  interests. 

Solicitation  of  Comments 

The  United  States  Postal  Service 
solicits  comments  on  the  Outline  for 
Discussion  that  is  posted  on  the  Postal 
Service's  Strategic  Direction  web  page 
at:  www.usps.com/strategicdirection  or 
at  w\s-w. usps.com  keyword: 
transformation. 

Comments  would  be  welcome  on  the 
following  core  question: 

•  To  best  serve  the  needs  of  the 
American  people  and  the  American 
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economy  in  the  21st  century,  what 
should  America's  postal  system  be  like 
lor  transform  to)  in  the  next  decade? 
Reponses  to  the  following  specific 
questions  would  also  be  appreciated: 

•  Should  that  system  provide 
"universal  service"  and  what  should 
that  entail? 

Traditional  concepts  of  universal 
sen'ice  in  the  United  States  have 
included  a  number  of  characteristics 
including  delivery  scope  and  standards, 
access  to  Post  Offices,  uniform  pricing, 
product  offerings,  and  security  services. 
Should  all  of  these  features  continue  to 
be  a  part  of  postal  services?  For 
example,  should  the  Postal  Ser\'ice 
deliver  to  every  neighborhood  every 
day?  Should  delivery  frequency  be 
reduced  for  low  mail  volume 
neighborhoods?  Should  retail  service  to 
nearly  40,000  outlets  continue?  Should 
alternative  delivery  methods  be 
encouraged? 

•  What  should  the  "core"  services  of 
the  future  Postal  Senice  he'' 

Some  observers  such  as  the 
Comptroller  General  have  challenged 
the  Postal  Serv  ice  to  define  its  core 
service  more  rigorously.  What 
comparative  advantages  does  the 
publicly  owned  Postal  Service  (versus 
other  providers)  bring  to  the  mailing 
industry'  What  services  should  be  left 
to  the  marketplace  and  to  private 
competitors,  and  what  services  should 
be  provided  by  the  national  postal 
system? 

•  How  should  the  nation  structure  a 
future  postal  system  to  be  as  productive 
and  efficient  as  possible  and  while 
ensurmsthat  consumers  pay  only  what 
they  wish  to  pay  for  as  much  ser\ice  as 
they  can  afford^ 

The  design  of  the  operations  of  the 
future  postal  network  has  many 
variables.  Often  improvement  in 
productivity  and  efficiency  through 
cost-cutting  can  come  at  a  cost  to 
improved  service.  Which  values  are 
most  important?  Should  maintenance  of 
affordable  pricing  be  more  important 
than  improving  service?  Or  the  reverse^ 
What  level  of  productivity  and 
efficiency  will  guarantee  that  the  cost  of 
postal  services  is  low  but  that  ser\')ce 
remains  high'  Should  there  be  more 
rigorous  automation  standards  as  there 
are  in  other  countries?  What  should  the 
characteristics  of  the  future  postal 
operations  network  be? 

•  Can  the  Postal  Sen-ice  continue  to 
proxide  universal  ser\-ice  under  the 
current  financial  arrangements  if 
volume  slows  or  declines  significantlv' 
Are  there  other  financing  mechanisms 
needed? 

The  critical  threat  to  the  current 
economic  model  is  thought  by  manv 


observers  to  be  connected  to  volume 
decline.  How  should  the  Postal  Service 
seek  to  finance  its  operations  m  the 
event  that  volume  does  decline?  Should 
the  future  Postal  Ser\ice  seek  support 
through  the  appropriation  of  tax 
revenues?  Should  the  universal  senu  e*- 
be  narrowed?  Arc  there  other  financing 
mechanisms  that  should  be  explored 
even  without  potential  volume 
declines?  Should  the  Postal  Servu  c  be 
granted  more  freedom  in  financing 
investments' 

•  What  steps  should  be  taken  tmlax  t<  • 
anticipate  the  human  capital 
requirements  of  the  future  postal  system 
in  a  manner  that  embodies  core  values 
of  respect,  dignity,  and  diversity  while 
providing  Incentives  to  encourage 
continuous  service  improvement" 

How  should  the  balance  be  struck 
between  individual  values  and 
impro\ing  the  efficiencv  of  the  postal 
system?  Is  there  a  trade-off  todav'  What 
investments  should  be  made  in 
attracting,  training,  managing,  and 
providing  incentives  to  people  to  build 
the  future  postal  svsteini'  Should 
incentives  be  tied  to  performance?  Is  the 
collective  bargaining  process,  as  it  is 
structured  today.  g(jing  to  serve  the 
needs  of  the  future  Postal  Service' 
Should  salar\  caps  be  removed'  Where 
should  the  priorities  be' 

•  Is  it  possible  to  design  a  government 
postal  system  in  the  Vniied  States  that 
operates  more  commercially  and  still 
ser\-es  important  social  obiectives 
including  universal  coverage.'' 

How  might  the  Postal  Serv'ice  offer 
competitive  products'  If  the  pri\ate 
sector  is  offering  similar  serv  ices, 
should  the  publicly  owned  Postal 
Service  enter  markets  where  it  would 
compete  with  the  pri\  ate  providers? 
There  are  both  advantages  and 
disadvantages  for  a  public  agencv 
offering  ser\'ices  in  competitive  markets 
Is  the  playing  field  uneven  in  favor  ot 
the  public-  or  private-sector  ser\i(~e 
provider' 

•  How  would  a  privately  owned 
postal  entit}-  or  entities  perform  against 
public  expectations  for  postal  serMces-" 
Are  there  other  models  thai  iiniv  do  a 
better  job  for  the  American  people^ 

A  number  of  kev  postal  policy  voices 
in  recent  veais  have  called  for  the 
privatization  of  the  Postal  Service  I- 
this  desirable'  Would  a  corporatized 
Postal  Service  be  able  to  be  more 
productive'  To  provide  better  service? 
To  grow  the  mailing  tiusiness  for  the 
postal  industry?  Or  are  there  other 
models  of  fundamental  structural  reform 
that  should  be  considered'  Should  the 
postal  system  be  franchised  out  td 
private-sector  providers ■  Should 
fundamental  structural  reforni  retain  tiir 


(.(lntlnull^•  oi  thi'  infrastructure  that 
exists  today? 

Stanley  F.  Mires. 

Chiff  Counsel.  Legislative. 

IFR  Doc.  01-25278  Filed  10-3-01:  2:29  pm) 

BILLING  CODE  77^&  'J  P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submrtted  tor  0MB 
Review 

SUMMARY:  hi  accordance  with  the 
PijiervM  rk  Reduction  Act  of  1995  (44 
L.S.t..  Chapter  35),  tlie  Railroad 
Retirement  Board  (RRB)  has  submitted 
thi  f   11    \  Ilk;  proposal(s)  for  the 
(  ulle(  lioi)  of  information  to  the  Office  of 
Management  and  Budget  for  re^'iew  and 
approval 

Summar\  of  Proposal 

ill  Loiieiliun  title.  Report  of  Medicaid 
State  Office  on  Beneficiary's  Buy-In 
Status. 

(2)  Formlsj  submitted:  RI^380-F. 

(3)  OMB  dumber.  3220-0185. 

(4)  Expiration  date  of  current  OMB 
clearance:  12/31/2001. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  State,  Local  or  Tribal 
government 

(7)  Estimated  annual  number  of 
respondents:  600. 

(8)  Total  annual  responses:  600. 

(9)  Total  annual  reporting  hours:  100 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act,  the  Railroad 
Retirement  Board  administers  the 


Medl 


<  rir<*  pr"t;r,it!i  f'lr  [lersons  covered 


l)\'  the  r.iilriiiii  irtiri'jiii'iit  system.  The 
collection  obtains  the  information 
needed  to  determine  if  certain  railroad 
beneficiaries  are  entitled  to  receive 
Siipplementarv  Medical  Insurance 
program  coverage  under  a  state  buy-in 
agreement  in  states  in  which  they 
reside 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forinx  and  supporting 
(ill  iKTi'  lit-    .in  be  obtained  from  Chuck 
.Mierzw  d.  ttif  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB  at  the  Office  of  Management  and 
Bu(iget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

chill  k  Mier/wa. 

Clearance  ( Ijjuer 

IFR  Doc  01-25196  Filed  10-5-01;  8:45  am! 

BILLIfW  CODE  7905-01 -M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44890:  File  No.  SR-Amex- 
2001-«2]  I 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change,  Amendment 
No.  1 ,  and  Amendment  No.  2  Thereto 
by  the  American  Stock  Exchange  LLC 
Relating  to  the  Temporary  Amendment 
of  Exchange  Rule  220  . 

0(  tuber  1    200  1 

Pursuant  to  Section  19lb)ll)  of  the 
Securities  Lxchange  Act  of  1934 
("Act").'-  and  Rule  19b-4-  therpunder. 
notice  is  hereby  given  that  on  October 
1.  2001.  the  American  Stock  Exchange 
LLC  ("Exchange"  or  ".\mex")  filed  with 
the  Securities  and  Exchange 
Con   .iission  (SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  11.  and  111  below,  which  Items 
have  been  prepared  bv  the  .\mex  On 
October  1.  2001.  the  Amex  file 
Amendment  No.  1  to  the  proposed  rule 
change  *  On  October  1.  2001.  the  .-Kmex 
filed  Amendment  No.  2  to  the  proposed 
rule  change, ■*  The  proposed  rule  change. 
as  amended,  has  been  filed  by  the  Amex 
as  a  "non-controversial"  rule  change 
under  Rule  19b-4(fl(6) '  under  the  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  220  on  a  ten  business- 
day  pilot  basis  to  permit  members  to  use 
personal  cellular  telephones  on  a 
temporary  basis  so  long  as  service  is 
limited  on  Exchange  provided 
telephones  as  a  result  of  damage 
sustained  to  the  Exchange  due  to  the 
attacks  on  the  World  Trade  Center  on 
September  11   2001 

The  text  of  the  proposed  rule  change. 
as  amended,  is  available  at  th*'  Office  of 
the  Secretary.  .-\mex  and  at  the 
Commission, 


'15U,S.(:.  78s(b)(l). 

M7CTR  240  19b-4. 

'  In  ,-\nit'ndment  No,  1.  the  E.xchange  completely 
r>'pUrp(i  the  original  proposed  rule  change  it  filed 
wilh  thp  (Commission 

*  In  Amendment  No,  2.  the  Exchange  clarified  the 
procedures  under  Rule  220T  when  a  Floor  broker 
re)  cues  incoming  calls  on  his  or  her  cellular 
telephone  and  the  caller  wishes  to  give  an  order,  as 
opposed  to  when  a  Floor  broker  initiates  an 
Dutgoing  call  on  his  or  her  cellular  telephone.  See 
infra  note  5. 

■17CTK240  19b-«(n(6|. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  I\"  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulutory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange's  telecommunications 
facilities,  along  with  those  of  virtually 
every  business  enterprise  in  the  western 
half  of  downtown  New  York,  sustained 
serious  damage  as  the  result  of  the 
attacks  on  the  World  Trade  Center  on 
September  1 1.  2001   Amex  staff  is 
working  diligentlv  with  their  primary 
telecommunications  services  providers 
and  their  members  firms  to  restore  these 
facilities  to  full  (operational  status  on 
Monday.  October  1.  2001,  when  the 
Amex  anticipates  that  trading  will 
resume  on  the  Exchange's  Trading  Floor 
at  86  Trinitv  Place,  It  is  likely,  however, 
that  the  repairs  will  not  be  fully 
completed,  and  full  telephone 
communication  for  all  of  our  Floor 
members  will  not  be  restored,  by  the 
open  on  October  1.  The  Exchange, 
accordingly,  is  seeking  to  suspend  on  a 
ten-business-day.  pilot-program  basis 
the  current  prohibition  in  .•\mex  Rule 
220  on  the  use  by  members  (;,e., 
specialists,  registered  traders,  and  Floor 
brokers)  of  personal  cellular  telephones 
in  the  event  that  ser\ic:e  is  limited  on 
the  Exchange's  telephone  system  when 
trading  resumes  on  the  Amex,  The  use 
by  members  of  personal  cellular 
telephones  would  be  subject  to  the 
following  cxinditions: 

•  A  membCT  must  have  (1)  tested  his 
or  her  Ext  hange  [jpovided  telephones 
and  found  signifi(  ant  limitations  on 
service,  and  (2)  furnished  a  written 
statement  to  the  Exchange  to  that  effect; 

•  A  member  may  not  use  a  personal 
cellular  telephone  ont'e  full  service  is 
restored  to  the  member  s  or  member 
organization's  Exchange  telephone 
systems; 

•  A  member  must  maintain  his  or  her 
cellular  tel(?phone  records,  including 
logs  of  calls  placed,  for  a  period  of  not 
less  than  one  year.  The  Exchange 


reserves  the  right  to  inspect  and/or 
examine  such  telephone  records: 

•  A  Floor  broker  may  only  receive 
orders  at  the  trading  post  during 
outgoing  calls  initiated  by  the  broker;'' 
and 

•  Except  as  provided  in  Rule  220T. 
all  other  requirements  applicable  to  the 
use  of  Exchange  provided  telephones  by 
members  shall  apply  to  the  use  by 
members  of  personal  cellular 
telephones.' 

2,  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act" 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)''  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  also 
believes  that  the  proposed  rule  change. 
as  amended,  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  inappropriate  burden  on 
competition. 


'•  S>p  -iupra  note  4.  If  a  broker  were  tn  receive  an 
incomine  c  all  nn  his  or  her  cellular  telephone,  and 
the  caller  wished  to  give  the  broker  an  order  for  a 
security  traded  at  the  post  where  the  broker  was 
standing,  the  broker  would  !id\  e  to  step-out  of  the 
crowd  prior  to  accepting  the  order.  In  contrast,  if 
a  broker  were  to  receive  an  incoming  call  on  his  or 
her  f  elluiar  telephone,  and  the  caller  wished  to  give 
the  broker  an  order  for  a  secuntv  traded  at  some 
other  location  on  the  Flcjor.  the  broker  would  not 
be  required  to  leave  the  i  rovvti  where  he  or  she  was 
standing  In  order  to  receive  the  order  The  proposed 
rule  ,ilso  would  permit  a  broker  to  Initiate  an 
uutgoma  call  on  a  cellular  tel>"iihonH  and  (1)  accept 
an  order  for  a  secuntv  traded  at  the  post  where  he 
or  she  was  standing  without  leaving  the  trading 
crowd,  or  (2)  accept  an  order  for  a  seturltv  traded 
al  some  other  location  on  the  Floor 

"The  rules  of  the  E.xchange  tontinue  to  prohibit 
individuals  «ho  are  not  properlv  qualified  to  take 
public  orders  for  securities  (i  e  ,  non-Series  7 
member  or  memlwr  firm  employees)  from 
interac  ting  with  the  publit,,  .SurveillaiK  e  of  such 
telephone  usage  will  be  ac(  omplished  through  the 
record-maintenance  retpiirements  of  Rule  2207, 
which  requires  members  to  maintain  i  elluiar 
telephone  records  for  at  least  one  year  ami  give  the 
Exi  hange  the  authority  to  inspect  such  records 
Telephone  (".onversation  iH'lween  William  Floyd- 
limes.  Assistant  General  (jninsel.  and  Florence 
Harmon.  Senior  Spe(,ial  Counsel.  Division  of 
Market  Regulation.  Commission  (Orrtober  1.  20011 

"15  1  :.S.C.  78t(b) 

■'15U.S.C.78nb)|5l 
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C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  Does  not 
significantly  affect  the  production  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition:  and  (3)  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change, 
as  amended,  has  become  effective 
pursuant  to  Section  19(b)(3)(AJ  of  the 
Act  '"and  Rule  19b-4(0(6)  " 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  requires  that 
the  self-regulatory  organization  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change;  however. 
Rule  19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
period.  The  Amex  seeks  to  have  the 
Commission  waive  the  five-day  notice. 
The  Commission  finds  good  cause  to 
waive  the  five-day  notice  because  the 
Exchange's  staff  discussed  with 
Commission  staff  the  possibilitv  of 
permitting  members  to  use  personal 
cellular  on  a  temporary'  basis  prior  to 
filing  this  proposed  rule  change, 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19b- 
4(f}(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Amex  seeks  to  have  the  proposed  rule 
change,  as  amended,  become  operative 
immediately.  The  Commission  notes 
that  the  proposed  rule  change,  as 


amended,  is  a  direct  result  of  exigenf  ic^ 
created  by  the  September  11,  2001 
attacks  on  the  World  Trade  Center;  as 
such,  the  Cf)mmissi(>n.  c:onsistent  with 
the  protection  of  investors  and  the 
public  interest,  has  determined  tn  m,At' 
the  proposed  rule  change,  as  amended, 
operative  as  of  October  1,  2001.'- 

A\  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  mav 
summarily  abrogate  such  rule  change  if 
It  appears  to  the  Cdmmission  that  such 
action  is  necessary  or  approjinate  m  the 
public  interest,  for  the  protection  of 
investors,  or  f)thervvise  in  furtherance  of 
the  purposes  of  the  Act.'  ' 

IV.  Solicitation  of  Commenf.s 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  w  ith 
the  Act  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretan,-,  Securities 
and  Exchange  Commission.  4-SO  Fifth 
Street.  NVV  .  Washington.  DC  2(),")49- 
0609.  Copies  of  the  submission,  dll 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended. 
between  the  Commission  and  anv 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  L'.S.f'.  552.  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  cop\  ing  at 
the  principal  office  of  the  Amex 

All  submissions  should  refer  to  File 
No.  SR-Amex-2001-82  and  should  be 
submitted  by  C3ctober  30,  2001. 

F(ir  the  C.drniiiission,  by  the  Division  of 
Mdrkf'l  Kegtilation.  pursuant  to  delegated 

autliorit\ .  '•• 

Margaret  H.  MrFarland, 

Dt'put)  SpiTf-tar. 

IFKDcK    01-2,tI2H  Filed  10-5-01;  8:45  ami 
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'15  I  ,S(:,  rsslbioHA), 

17CFR240  19Mn(f)) 


■    For  luirpiisr*.  onlvof  accelerating  the  operative 
(i.ilc  iif  this  priiposiil.  the  Commission  has 
<  iinsidpreii  the  pri'posed  nile's  impact  on 
eff:(  leiK  \   rompctition,  and  capital  formation.  15 
U.S.C.  78(  If) 

"  See  .Settion  iy(bM:()|C)  of  the  Act.  15  U.S.C. 
78(b)(3)(C). 

"ITCFR  20f)  .1(>-,l(a)(12), 


[Release  No  34-44«91. 
2001-52] 


File  No   SR-CBOE- 


Self-Regulatory  Organizations:  Notice 
ot  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange 
Incorporated  Relating  to  the  Extension 
of  the  Rapid  Opening  System  Pilot 
Program 

October  1 .  2001 . 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20.  2001,  the  Chicago  Board 
Options  Exchange,  incorporated 
(  CBOE  "  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  CBOE  The  Commission  is 
publishing  this  notice  to  solicit 
(  omments  on  the  proposed  rule  change 
from  interested  persons 

I.  SeIf-Regulator>  Urganization's 
Statement  of  the  Terms  of  Substanrr  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  for 
one  vear  the  pilot  program  established 
in  Rule  h.2.\.  Rapid  Opening  System. 
which  governs  the  operation  of  and  the 
eligibility  to  participate  in.  the 
Exchange's  Rapid  Opening  System 
(  ROS  pilot").  The  text  of  the  proposed 
rule  rhance  follows.  Deleted  text  is 
hrd(  ki  t'(i   New  text  is  italicized. 

Rapid  Opening  System 

Rule6.2A 

(aHc)  No  change. 

(d)  Pilot  Program. 

This  Rule  (and  the  sentences  in  Rule 
6  2  and  Rule  6.45  referring  to  this  Rule) 
will  be  in  effect  until  [September  30. 
2001 1  September  30.  2002  on  a  pilot 
basis 

Interpretations  and  Pulii  je^. 
.01-02  No  change 

II.  Self-Rpgulator\  Organi/ation  s 
Statement  of  the  PurpoM-  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  Its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  (  hringe  Th<  text  of  these  statements 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4 
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mav  be  examintni  M  the  places  specified 
in  Item  IV  below  The  CBOE  has 
prepared  summaries,  set  fnrth  in 
Sections  A  B,  and  C.  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Rriiulatory  Organization's 
Statempnt  nf  th^  Purpose  of,  and 
Statuton'  Basts  for.  tbt-  Proposed  Rule 

(Change 

1   Purpose 

The  purpose  of  the  proposed  rule 

change  is  to  extend  thf  RO,S  pilot 
program  for  one  year  or  until  such  time 
as  the  Commission  has  approved  ROS 
on  a  pprmanent  basis,  whichever  occurs 
first  '  The  ROS  pilot  is  currently  set  to 
pxpire  on  September  ,30.  2001/*  ROS  is 
d  system  developed  by  the  E.xchange  to 
open  an  entire  fiptions  class,  all  series, 
as  a  single  event,  based  nn  a  single 
underlying  value.  ROS  provides  the 
Exchange  the  ability  to  automate  the 
npening  of  its  various  option  classes. 
therebv  avoiding  the  lengthier  opening 
rotations  that  can  occur  under 
t  ircumstanc.es  when  there  is  a  large 
influx  of  orders  entered  before  or  during 
the  npeniiiiJ  rotation 

The  Exchange'  believes  that  ROS  has 
operated  successfully  over  the  past  two 
and  nne-half  vears  and  without  any 
prohK'ms  On  that  basis,  the  Exchange 
helipves  that  a  one-vear  extension  of  the 
R(JS  pilot  is  warranted.  The  extension 
of  the  pilot  period  will  allow  the 
Exc  hangf  to  continue  to  provide  the 
>uhstdntial  benefits  of  ROS  while  the 
Exchanqe  prepares  its  proposal  for 
perman^'nt  apfinn-al  nf  R(JS. 

2,  Statutnrv  Bhsi> 

The  proposfTJ  ruU'  change  is 
consistent  with  Section  6(b)  of  the  Act/' 
in  general,  and  furthers  the  objectives  of 
Section  ft(b)(5).*'  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 

Statement  on  Burden  on  Competition 

r.BOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 


rtiH  Km  h^in^e  is  only  requesting  an  extension  of 
the  K(JS  pilot  in  this  filing  The  Exchange  is 
currently  preparing  a  separate  proposal  for 
permanent  approval  of  ROS. 

*  The  Omimission  initially  approved  the  ROS 
pilot  on  February  9.  1999  See  5>ecurities  Exchange 
.\c\  Release  No  41033  (February  9.  19991.  64  FR 
8156  (Februarv  18.  1999).  The  clommission 
subsequently  extended  the  ROS  pilot.  See 
Securities  Exchange  Art  Release  No  42596  (March 
30.  2(XX)).  65  FR  18397  (April  7.  2000):  and 
Ser  unties  Exchange  .Act  Release  No.  43395 
(September  29.  2000).  65  FR  60706  (October  12. 
2000} 

■ISC.S.C  78(f)(b). 

♦•15U.S.C.  78f(b)(5), 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtheranre 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Clhange  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act."  and  Rule 
19b-^(f)(6)"  thereunder,  because  the 
proposal:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest,  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  does  not  become  operative  prior  to 
30  davs  after  the  date  of  the  filing  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  the  filing  of  the 
proposed  rule  change  as  required  bv 
Rule  19b-4(f)(6)." 

As  stated  above,  a  proposed  rule 
change  filed  under  rule  19b-4(f)(6) '" 
normally  does  not  become  operative 
prior  to  30  days  after  the  date  of  filing 
However.  Rule  19b-4(f)(6)(iii)  >'  permits 
the  Commission  to  designate  such 
shorter  time  if  such  action  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  Exchange  has 
requested  that  the  Commission 
designate  such  shorter  time  period  so 
that  the  proposed  rule  change  may 
become  operative  no  later  than 
September  30.  2001.  The  immediate 
effectiveness  of  the  proposed  rule 
change  will  allow  ROS  pilot  to  continue 
•  in  effect  without  interruption 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  upon  filing  for  the 
following  reasons.'-  First,  the  proposed 


'  15U.S.C.  78s(b)(3)lA). 

"17(:FR240.19b-4(n(6). 

''17CFR240.19b-4(fl(6). 

'"17C;FR240.19b-4(fl(6). 

"17  CFR  240.19b-4(fl(6)(iii). 

•'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  C>)mmission  has 
considered  the  proposed  rule's  impact  on 


rule  change  merely  extends  the 
expiration  date  of  the  ROS  pilot  from 
September  30.  2001.  to  September  30. 
2002.  Second,  an  extension  would  allow 
the  Exchange  to  continue  to  offer  ROS 
without  interruption,  while  the 
Exchange  prepares  its  proposal  seeking 
permanent  approval  of  the  ROS  pilot. 
And  lastly,  the  ROS  pilot  was  the 
subject  of  prior  notice  and  comment 
when  it  was  first  prtjposed 

Based  on  the  above  reasons,  the 
Commission  believes  it  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  that  the  proposed  rule 
change  becomes  operative  immediately 
upon  the  date  of  filing.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-<::BOE-2001-52  and  should  be 
submitted  by  October  30,  2001, 

Fur  the  Commission,  h\  the  Division  of 
Market  Regulation,  purMianl  tn  delegated 
authority,'-' 

Margaret  H,  McFarland. 
Drputv  Sfrrftan' 

IKK  Do(    01-2'i127  Filed  10-5-01;  8:45  am] 
BIUJNG  CODE  8010-01-M 


I'tfif  ieni.v,  I  ompelititiu   ,(iiil 

U,S,C  78c(n. 

>M5  U.S.C.  78s(b)(.t)((:) 
•n7CFR200.30-3(a)(13). 
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[Release  No.  34-44894:  File  No.  SR-MSRB- 
2001-06) 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Municipal  Securities 
Rulemaking  Board  Relating  to  Reports 
of  Sales  and  Purchases,  Pursuant  to 
RuleG-14 

Ottober  2.  2001. 

On  August  17.  2001.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB'l 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,  -'  a  proposed  rule 
change  to  establish  an  informational 
service  relating  to  the  reports  of  sales 
and  purchases  provided  by  Rule  G-14, 
The  proposed  rule  change  will  create  a 
Daily  Comprehensive  Report  from 
transaction  information  supplied  under 
RuleG-14, 

The  proposed  rule  chajige  was 
published  for  the  comment  in  the 
Federal  Register  on  .■\ugust  :U.  2001  ' 
The  Commission  rec:ei\ed  no  comments 
on  the  proposal  This  order  approves  the 
proposal. 

In  its  current  form.  Rule  C— 14 
requires  dealers  to  report  essentially  ail 
inter-dealer  and  customer  transactions 
in  municipal  securities  to  the  MSRB  b\ 
midnight  of  the  trade  date  In  Ma\  2001, 
the  MSRB  announced  its  plan  to  begin 
reporting  trades  in  "real  time"  by  mid- 
200:^.^  The  dissemination  of  a  Daily 
Comprehensive  Report  is  the  MSRIB's 
next  step  towards  an  increase  in  market 
transparenc\. 

The  MSRB's  proposed  Daily 
(Comprehensive  Report  is  comprised  of 
the  information  reported  by  brokers, 
dealers  and  municipal  securities 
dealers,  which  provides  a  detailed 
report  of  municipal  securities 
transactions  effected  during  a  single 
day.  The  trade  data  supplied  in  the 
proposed  Daily  Comprehensive  Report 
shall  be  similar  to  that  currently 
supplied  in  the  monthly  Comprehensive 
Transaction  Report  except  that  the 
information  is  to  be  available  daily.  For 
each  trade,  the  proposed  Daily 
Comprehensive  Report  will  show  the 
trade  date,  the  CUSIP  number  of  the 
issue  traded,  a  short  issue  description, 
the  par  value  traded,  the  time  of  trade 


reported  by  the  dealer  the  price  of  the 
transaction,  and.  if  am,  the  dealer- 
reported  yield  of  the  tran.saction  Each 
transaction  shall  be  categorized  as:  a 
sale  by  a  dealer  to  a  customer,  a 
purchase  from  a  customer,  or  an  inter- 
dealer  tracJe,  Each  day's  report  shall 
include  the  transactions  effected  two 
weeks  previously.  The  proposed  Daily 
(Comprehensive  Report  is  to  be  a\  ailahle 
through  a  subscription  service  with 
electronic  delivery  by  File  Transfer 
Protocol  (FTP)  via  the  Internet 

The  MSRB  shall  establish  an  dimual 
subscription  fee  for  access  to  the  Daily 
Comprehensive  Report  in  the  amount  of 
S2.000.  The  proposed  annual  fee  is 
structured  approxiniateK'  to  defray  the 
Board's  costs  for  production  of  daily 
data  sets,  operation  of 
telecommunication  lines,  and 
subscription  maintenance  '''  Prior  to 
formalizing  a  subscription,  MSRB  shall 
make  a  single  da\  s  transactional  data 
available  to  prospective  users  without 
charge,  so  that  they  may  determine 
whether  thev  wish  to  subscribe. 

The  C'ommission  believes  the 
proposed  rule  c:hangf  to  Rule  G— 14  is 
consistent  with  the  prot>»(  tion  of 
investors  and  the  public  mtcrt'^-t  nu 
account  that  it  facilitates  the  MSRB  s 
long-standing  policy  to  increase  price 
transparency  in  tht-  municipal  securitie'- 
inarket.  Both  MSRB  and  the 
Commission  believe  the  proposed  Daih 
I'omprehensive  Report  provides  a 
mechanism  to  disseminate 
comprehensive  and  c  cmteniporaneous 
pricing  data  with  the  intent  to  promote 
just  and  equitable  principles  of  trade 
and  foster  an  open  market  in  municipal 
securities.  Additionalh  ,  the 
Commission  believes  that  ttit  proposed 
rule  change  will  not  impose  any  burden 
on  c:ompetition.  since  it  equally  applies 
to  all  brokers,  dealers  and  inuiiu  i[)al 
securities  dealers 

The  Commission  must  a[)provea 
proposed  MSRB  rule  c  hange  if  the 
Commission  finds  that  tht^  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  thai  govern 
the  MSRB.*"  The  Commission  finds  that 
the  proposed  rule  change  meets  this 
standard.  In  particular,  the  ('omniission 
finds  that  the  proposed  rule  is 
consistent  with  the  requireminits  ol 


'  15  r.sc,  r8s(t)iii) 

nyCFR  240  19b-4 

'  .Spp  Release  No,  34-44735  I.Aiigust  22,  2001 !,  66 
FR  46045 

*  Sep    ReaMime  ReportinE  of  Municipal 
Securities  Tran.saclioii!,.    MSRB  fleports,  Vol   21 
No   2  (lulv  2001)  at  31-36. 


The  sutjM  riptiim  tee  for  llie  turrenl  monthly 
repiirt  is  disc  ,$2,000  ^niuiallv-  Subscnbers  to  the 
nidnihU  report  who  prefer  the  fresher  data  of  the 
proposed  Daily  tjomprehensive  Report  will  have 
(he  option  to  switch  subscriptions  to  the  latter. 
'In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efBciency.  competition, 
dnd  (apital  formatifm   15  U.S.C  78c(f). 


Section  15Bfb)(2){C)  of  the  Act/  which 
requires,  that  the  MSRB's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  system,  and,  in  general. 
to  protect  investors  and  the  public 
interest. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  MSRB- 
2001-06)  be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFariand, 
Deputy  Secretary- 
(FR  Doc.  01-25238  Filed  10-5-01;  8:45  am) 

BILLING   CODE    SC"   T"    V 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-^4893    File  No   SR   Phi» 
2001-«5j 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  the  Elimination  of  Equity 
Option  Transaction  Charges  for 
Facilitation  Transactions 

October  2.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
31,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator\  Organisation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

Ihi  i'hlx  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
eliminate  its  equity  option  transaction 


•  15  U.S.C  78o-4(b)(2)(C). 
•15  U.S.C.  78s(b)(2|, 
»17CFR200.30-3(aHl2) 
'15  U.S.C.  78s(b)(l). 
'  17  CFR  240.1 9b-» 
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charges  for  certain  off-floor  member 
organizations  engaging  in  facilitation 
transactions  '  Facilitation  transactions 
bv  off-floor  member  firms  designated  as 
"firm/proprietarv"  ■*  for  purposes  of  th" 
Summary  of  Equity  Option  Charge- 
portion  tif  the  Exchange's  schedule  of 
dues,  fees,  and  charges.  ■  would  not  tie 
subject  to  the  Equity  Option  Transaction 
Charge 

The  equity  option  transaction  charge 
will  continue  to  apply  to  facilitation 
transactions  involving  Exchange-traded 
optiims  subjecl  to  licensing 
agreements  ' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
•Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fiiini;  with  the  C-ommission.  the 
Phlx  mcluded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  dn> 
f:omments  it  received  on  the  prop.ised 
rulf^  (  hange  The  text  of  these  statements 
mav  b^'  examined  at  the  places  specified 
in  Item  i\'  belnw   The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  .A.  B.  and  C  below,  of  the  most 
signifi(  ant  aspe(  t>  of  such  statemfnts. 


\  id>:iiitation  transaction  occurs  when  a  Floor 
Brukpf  holds  an  options  order  for  a  public  customer 
and  a  lontra-siHe  order  for  the  same  option  series 
and.  df^r  providing  an  opportunity  for  all  persons 
in  the  trading  crowd  to  participate  in  the 
transaction,  executes  both  orders  as  a  facilitation 
( ross.  A  Floor  Broker  engaging  in  a  facilitation 
transaction  must  announce  that  he/she  holds  an 
order  subject  to  facilitation  prior  to  the  execution, 
and  must  market  the  floor  ticket  for  the  public 
customers  order  with  the  legible  "F  "  See  Exchange 
Rule  ir)b4(bl. 

'  \    firm/proprietarv '■  transaction  charge  applies 
to  orders  for  the  proprietary  account  of  any  member 
or  non-member  broker-dealer  that  <lerives  more 
than  IS  percent  of  its  revenues  from  commissions 
and  principal  transactions  with  cusloniers.  .See 
.Securities  Exchange  .^cl  Release  No.  435.58 
(November  14.  2000).  f)5  FR  69984  (November  21. 
2000). 

•  Equitv  Option  Charges  are  comprised  of  the 
Option  ("j)mparison  C'harge.  Option  Transaction 
(Charge.  Option  Floor  Brokerage  Assessment  and  the 
Floor  Brokerage  Transaction  Fee. 

•■For  example,  lists  and  trades  options  overlying 
the  Nasdaq-100  Index  Tracking  Slock'"'^ 
'"QQQ"^'  ■)  The  Nasdaq-lOO'.  Nasdaq- 100  Index". 
Nrtxlaq  '.The  Nasdaq  Stock  Market*.  Nasdaq-lOO 
S|i,fr>»s"'^.  Na.sdaq-lOO  Index  Tracking  .Stoi;k'>".  and 
y(JQ  ^*<  are  trademarks  or  service  marks  of  The 
N.iMiaq  Stork  Market.  Inr   ("Nasdaq")  and  have 
Ix'en  licensed  for  use  for  certain  purp<jses  by  the 
Philadelphia  Stock  Exchange  pursuant  to  a  License 
Agreement  with  Nasdaq.  The  Nasdaq-lOO  Index  " 
(Index"!  is  determined,  composed,  and  calculated 
b\  Nasdaq  without  regard  to  the  Licensee,  the 
Nasdjq-lOO  Trust'"'^.  or  the  beneficial  owners  of 
Nasdaq- UK)  Shares"-^  Nasdaq  has  complete  control 
and  sole  disi  reticin  in  determining,  comprising,  or 
call  uldling  the  Index  or  in  modifving  in  anv  way 
Its  meiho<l  for  determining,  comprising,  or 
calculating  the  Index  in  the  future. 


A.  Self-Regulatnr}-  Organization's 

StatPiripnt  of  the  Purpose  of.  and 
Statuton  Basis  for.  thv  Proposed  Rule 
Change 

1    Purpose 

The  Exchange  currently  imposes  a 
transaction  charge  on  equity  options 
transactions  executed  on  the  Exchange. 
The  charges  vary  depending  on  whether 
the  transaction  involves  a  member 
organization."  Registered  (Jptions 
Trader  ("ROT"),  or  specialist. 
Previously,  equity  fiption  transaction 
charges  were  also  imposed  on  customer 
executions,  but  on  August  31.  2000,  the 
Exchange  eliminated  all  equity  option 
transaction  charges  for  customer 
executions."  Other  exchanges  also 
eliminated  similar  customer  equity 
option  fees.'^ 

The  Exchange  believes  that  the 
elimination  of  the  equity  option 
transaction  charge  '"  in  fat.ilitation 
transactions  by  off-floor  member  firms 
designated  as  "firm/proprietary"  would 
encourage  member  firms  engaging  in 
facilitation  transactions  to  send  such 
orders  to  the  Exchange,  thereby  adding 
order  flow  to  and  increasing  liquidity  on 
the  Exchange. 

The  Exchange  believes  that,  absent 
the  equity  option  transaction  charge, 
member  firms  would  be  more  inclined 
to  facilitate  customer  orders  on  the 
Exchange,  thereby  attracting  additional 
order  flow  anrl  jirnmoting  a  more  liquid 
market. 

Thcequit\  upturn  transaction  charge 
will  continuf  to  apply  to  facilitation 
transactions  involving  Exchange-traded 
options  subject  to  licensint;  agreements. 

2.  Statutory  Basis 

The  Phlx  believes  that  thf  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act," '  in  t;eiieral.  and  furthers  the 
objectives  of  ,S»'(  tmns  fi(b){4)  '-  and 
6(b)(5).' '  in  partit:ular.  in  that  the 
Exchange  believes  that  proposed  rule 


"Telephone  conversation  lietwi-i-n  Kr  h.ini  S 
Rudolph.  (U)unsel.  Phlx.  and  Frank  N  (iento. 
Attorney  Advisor.  Division  of  Market  Regulation. 
Oimmission.  September  26.  2001  ("Teli:phune 
conversation  with  Phlx.  .September  26.  2001") 

"  .See  Securities  Exihange  Act  Release  No.  43.14  l 
(September  26.  2000).  65  FR  59243  (October  4. 
2000) 

•'Slee  Securities  Exchange  Act  Release  Nos.  42676 
(April  13.  2000).  65  FR  21223  (April  20.  2000). 
42850  (Mav  30.  2000).  65  FR  36187  (|une  7.  20001 
and  43115  (August  3.  2000),  65  FR  49280  (Aiiaust 
11.  2000)  See  also  Securities  Exchange  .\cf  Keleasc 
No.  43020  (jlllv  10.  2000).  65  FR  44558  l)ul\   18. 
2000). 

'"The  current  charge  applicable  to  accounts 
designated  as  "firm/proprietary"  for  traiisac  tions  in 
equitv  options  is  S.08  per  contract. 

"  15U.S.C  78r 

•M5  U.S.C.  78f(b)(4). 

'M5  U.S.C.  78f[b)(5). 


change  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  its  members  and 
other  Exchange  participants.'''  The 
Exchange  believes  that  the  proposed 
elimination  of  the  equity  option 
transactions  by  off-floor  member  firms 
designated  as  "firm/proprietary"  should 
foster  liquidity  in  the  Exchange's 
markets,  and  enable  the  Exchange  to 
remain  competitive  as  a  marketplace  by 
attracting  additional  order  flow  in 
options  traded  on  the  Exchange. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due.  fee.  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (f)(2)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  August  31 .  2001 ,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


"Telephone 
26.  2001, 


iTsalioii  with  Phlx.  September 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phb(-2001-85  and  should  be 
submitted  by  October  30,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. ^^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Dor.  01-25239  Filed  10-5-01;  8:45  am) 

BtLUNG  CODE  301 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44892;  File  No.  SR-Phlx- 
2001-83) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Credits  for  Options 
Specialist  Shortfall  Fees 

October  1.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.- 
notice  is  hereby  given  that  on  August 
31.  2001,  the  Phildelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regiilatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  currently  imposes  a 
"shortfall  fee"  of  $0.35  per  contract 
upon  a  specialist  in  a  ""Top  120  Option" 
for  each  contract  in  which  trading  on 
the  Exchange  for  a  month's  time  period 
falls  below  10%  of  the  total  monthly 
contract  volume  in  that  option 
nationwide  ("10%  volume  threshold"). ' 


The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
provide  for  an  options  specialist  to  earn 
a  credit  of  $0.35  per  contract  toward 
previously  imposed  "shortfall  fees  '  in 
eligible  issues  for  each  contract  traded 
in  excess  of  the  10%  volume  threshold 
during  a  subsequent  monthly  time 
period  commencing  September  1.  2001 
Such  a  credit  may  be  applied  against 
shortfall  fees  imposed  within  the 
preceding  six  months  for  the  same  issue, 
provided  that,  in  the  month  the  deficit 
occurred,  the  issue  traded  in  excess  of 
ten  million  contracts  nationwide/* 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 


OPTIONS  SPECIALIST  10%  DEFICIT 
(Shortfall j  FEE  CREDIT 

A  credit  of  $0  35  per  contract  may  be 
earned  by  options  specialists  for  all 
contracts  traded  in  excess  of  the  10% 
volume  threshold  in  eligible  issues  for 
the  monthly  periods  commencing 
September  1.  2001    These  credits  mav 
be  applied  against  previously  imposed 
'  'shortfall  fees ' '  for  the  preceding  six 
months  for  issues  that  m  the  month  the 
deficit  occurred,  the  equity  option 
traded  m  excess  of  10  million  contracts 
per  month. 
*         •         •         *         * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nile  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spe<;ified 
in  Item  FV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements 


'M7CFR  200.30-3(a)(12) 
'15  use.  78s(b)(l). 
M7CFR240  19b-4. 

'  See  Securities  Exchange  Act  Release  No  43201 
(August  23.  2000).  65  FR  56363  (August  29.  20001 


A  Top  120  Option  if  dpfinpd  as  an  option  that  was 
one  of  thf  lop  120  riuist  aclivelv  traded  equity 
options  in  terms  of  the  total  numhtr  of  contracts 
that  were  traded  nationally  for  a  specified  month 
and  which  was  listed  after  lanuary  1,  1997. 

*  Nationwide  trading  figures  are  based  on  the 
national  monthly  contract  viihinn'  n'flected  by  the 
Options  Clearing  (Corporation  Telephone 
conversation  between  Miirrav  1.  Koss.  Secretary  , 
Phlx.  and  Frank  N  Cenio  Attorney  Advisor. 
Division  of  Market  Kegi.lation  (Division"). 
Cximmission.  September  28  2r>01 


A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor,-  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  ptopoaed  rule 
change  is  to  provide  a  credit  earning 
opportunity,  under  specified 
circumstances,  for  options  specialists  in 
Top  120  Options  when  trading  in  their 
issues  falls  below  the  10%  volume 
threshold  in  one  month,  and  exceeds 
the  threshold  in  a  subsequent  month. 

This  proposal  recognizes  the 
difficulty  m  attracting  order  flow  in  an 
intensely  compet;ti\e  trading 
environment  and  provide.^  further 
incentive  to  maximize  performance  in 
attracting  order  fiow  in  such  issues  to 
the  Exchange  Credit's  may  be  earned 
offsetting  previously  imposed  shortfall 
fees  only  to  the  extend  they  may  be 
owed,  due,  or  paid  within  the  previous 
six  months,  and  solely  in  eligible 
issues."^ 

While  the  proposed  credit  is 
{Hitentially  a  zero  sum  financial  measure 
for  the  eligible  issues  over  the  previous 
six  month  period,  the  Phlx  believes  that 
it  is  important  to  recognize  that  it  will 
be  perceived  as  ^  more  competitive 
fdt  tor  m  the  marketplace,  as  the 
performance  in  excess  of  the  10% 
\  olume  threshold  reflects  positively  on 
the  abilities  of  the  E.xchange,  its  option 
specialists  and  registered  options 
traders  to  compete  for  and  draw  order 
flow 

The  Exchange  believes  it  is  necessary 
to  continue  to  attract  order  flow  to  the 
Exchange  in  order  to  remain 

competitive  The  Phlx  licli-  '.'•-  th,i'  »hp 
proposed  credit  earning  o()[ti  'I'miity 
should  further  encourage  options 
specialists  to  vigorously  compete  for 
order  flow,  whu.h  not  only  enhances  the 
specialist's  role,  but  ahn  j  r   '.  :'ir- 
potential  additional  re\  cnuu.-.  i(,  !he 
Exchange  Moreoycr  the  Exchange 
expects  the  spec  lali^t'- <ff' Tt'-  i'    -'xceed 
the  10%  volume  thr>'--h' lid  ^lnuiii 
contribute  the  deeper,  more  liquid 
markets  and  tighter  spreads,  thereby 
enhancing  cumpetition  and  important 
auction  market  principles. 

2.  Statutory-  Basis 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
fif  the  Act.''  in  general,  and  furthers  the 


'Telephone  conversation  between  Murray  L. 
Ross,  Secretary.  Phlx:  and  Ira  L  Brandriss.  Special 
(>3unsel.  Division.  Commission,  and  Frank  N. 
Genco.  Attorney  Advisor.  Division.  Commission. 
September  21.2001. 

•15U.S.C.  78f. 
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objectives  of  Sections  6(b)(4)  "  and 
6(b)(5)."  in  particular,  in  that  the 
Exchangp  bolievps  that  the  proposed 
rule  change  i>;  an  equitable  allocation  of 
reasonable  fees  among  the  Exchange's 
members,  as  the  amount  credited  is 
solelv  against  pre\,  louslv  imposed  tees 
in  a  particular  issue  meeting  certain 
eligibilitv  criteria.  The  Phlx  also 
believes  that  the  credit  is  intended  to 
promote  ]ust  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  attracting  more  order 
flow  to  the  Exchange,  which  should 
result  in  increased  liquidity  and  tighter 
markets 

B  Sf'lt-Rpsulutor}'  Or'innsziition's 
Statemf^nt  on  Burden  nn  (.competition 

Phlx  does  not  believe  that  the 
proposed  rule  will  impose  any 
inappropriate  burden  on  competition 

C  Self-Bfguiator,'  Organization's 
Statemf^nt  on  (Aimmcnts  on  the 
Proposed  Rule  Change  Reviewed  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  du*',  fee.  or 
other  charge  applicable  to  members  of 
the  Exchange,  has  become  effective 
pursuant  to  .Section  19(b)(,3)(.^)  of  the 
.■\ct  and  subparagraph  (f)(2)  of  Rule  19b- 
4  thereunder.  M  any  time  within  hd 
days  of  .\ugusf  .31.  2001,  the 
Commission  mav  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
f'ommission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  inMted  to 
submit  written  data,  views,  and 
arguments  (  oncerning  the  foregoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  cftpies  thereof  with  the 
Secretarv,  Sef:urities  and  Exchange 
Commission,  450  Fifth  Street,  .WV,. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
(  hange  that  are  filed  with  the 
CoMimission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  {lerson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  tlie 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insppc  tion  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  ["ile  No. 
SR-Phlx-2001-83  and  should  be 
submitted  by  October  30.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Margaret  H.  McFarland, 

Dt'pnty  Serretiin 

|FR  Doc.  01-25240  Filed  10-5-01   H  4t  diiil 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Comment  Request  and 
Emergency  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  thf  Offi;  e  of  Management 
and  Budget  {(J.MBj  in  (ompliance  with 
Pub.  L.  104-13  effective  October  1. 
1995.  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  cfjmments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utilitv  and  claritv;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collet:tion(s)  should  be 
submirtpd  to  the  OMF^  Desk  Officer  and 
the  SS.-\  Kepuris  Clearance  Offif:er  and 
at  the  following  addresses: 
(OMB)  Office  of  Management  and 

Budget.  Attn:  Desk  Officer  fcjr  SSA. 

New  Executive  Office  Building.  Room 

10230.  725  17th  St.,  N\V,  Washington. 

DC.  20503 
(SSA)  Social  Secuntv  .administration. 

DCFAM,  Attn:  Frederick  W 


Brickenkamp,  l-A-21  Operations 
Bldg.,  6401  Security  Blvd..  Baltimore, 
MD  21235 

I.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  WTiting  to  him  at 
the  address  listed  above. 

1.  National  Studv  of  Health  and 
Activity  (NSHA)— 0960-0609.  The 
Social  Security  Administration  is 
sponsoring  the  NSHA  to  serve  as  the 
cornerstone  of  SSA's  future  disability 
policy  development  and  research 
agenda,  NSHA  is  a  national  disability 
study  that  consists  of  gathering 
information  from  interviews,  medical 
examinations  and  medical  records  to  be 
used  to  make  simulated  Disability 
Determination  Service  disability 
decisions,  A  pilot  study  was  conducted 
in  2000  and  revisions  were  made  to  the 
study  instruments  and  procedures  based 
on  the  analysis  of  the  pilot  data.  To  test 
the  usability  of  the  revisions,  a  pretest 
of  the  survey  instruments  and 
procedures  is  necessar\'  prior  to 
beginning  the  main  study. 

This  pretest  will  be  conducted  on 
volunteers  obtained  from  SSA  disability 
rolls  and  nondisabled  individuals 
recruited  from  the  community. 
Pretesting  activities  will  encompass  all 
components  of  the  study  including 
screening,  interviewing,  medical 
examinations,  collection  of  medical 
records,  and  assembling  a  folder  of  all 
data  for  the  study's  simulated  disability 
decision  process,  A  major  goal  of  the 
proposed  pretest  is  to  improve  the 
content  of  the  disability  determination 
folder.  Once  the  results  from  this  pretest 
are  available,  the  NSHA  instruments 
and  procedures  will  be  further  refined 
for  the  dress  rehearsal  and  main  study. 

SSA  will  screen  up  to  400  individuals 
to  obtain  140  volunteers  to  participate 
in  activities  (2)  through  (5)  below.  SSA 
will  contact  approximately  420  health 
care  providers  to  obtain  the  medical 
records  of  the  volunteers  (item  (6) 
below).  The  public  reporting  burden  is 
as  follows: 


Intormation  Collection  Activity 


( 1 )  Recruitment  screening 

(2)  Household  screener    .., 


Numt)er  of  re- 
spondents 


Frequency  ot 
response 


Average  hours 
per  response 


Estimated  an- 
nual burden 


400 
140 


li'  M  -Mnb)(4), 


» 1,51:5.0  78Rb|(5|. 


.17 

.33 


"lyCFR  ;!0O3O-3(a)(12) 
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Information  Collection  Activity 


(3)  Sample  person  interview  

(4)  Respondent  medical  exam  information 

(5)  Comments  on  pretest  matenals 

(6)  Collecting  medical  evidence  of  record  from  healthcare  provider 

Total  .' 


Number  of  re- 
spondents 


140 
140 
140 
420 


Frequency  of 
response 


Average  hours 
per  response 


1.5 
2 

.25 
.5 


Estimated  an- 
nual burden 


210 

280 

35 

210 


849 


2.  Request  for  Hearing — 0960-0269. 
The  information  collected  on  Form  HA- 
.501  is  used  bv  the  Social  Security 
Administration  (SSA)  to  process  a 
request  for  hearing  on  an  unfavorable 
determination  of  entitlement  or 
eligibility  for  benefits  administered  by 
SSA.  The  respondents  are  individuals 
whose  claims  for  benefits  are  denied 
and  who  request  a  hearing  on  the 
denial. 

Sumher  of  Respondents:  556.000 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  92.667 
hours. 

3.  Request  for  Review  of  Hearing 
Decision/Order— 0960-027  7  The 
information  collected  on  form  HA-520 
is  needed  to  afford  claimants  their 
statuton>'  right  under  the  Social  Securitv 
Act  to  request  review  of  a  hearing 
decision.  The  data  will  be  used  to 
determine  the  course  of  action 
appropriate  to  resolve  each  issue.  The 
respondents  are  claimants  denied  or 
dissatisfied  with  a  decision  made 
regarding  their  claim. 

Xumher  of  Respondents:  80.000. 

Frequency  of  Response:  1 

Average  Burden  Per  Response  10 
minutes. 

Estimated  Average  Burden:  13.333 
hours 

4.  Disability  Determination  And 
Transmittal— 0960-0437.  The 
information  collected  on  Form  SSA- 
831-L'3/C3  is  used  by  SSA  to  document 
the  State  agency  determination  as  to 
whether  an  individual  who  applies  for 
disability  benefits  is  eligible  for  those 
benefits  based  on  his/her  alleged 
disability  SSA  also  uses  the  form  for 
program  management  and  evaluation. 
The  respondents  are  State  Disabilitv 
Determination  Services  (DDS) 
adjudicating  Title  II  and  Title  XV'I 
Disability  claims. 

Xumber  of  Respondents:  2,860.859. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response  15 
minutes. 

Estimated  Annual  Burden  715.215 
hours. 

Cessation  or  Continuance  of  Disability 
or  Blindness  Determination — 0960- 
0443.  The  information  on  Form  SSA- 


832-LI3/C3  is  used  bv  SSA  to  document 
determinations  as  to  whether  an 
individual's  disability  benefits  should 
be  terminated  or  i  nntinued  on  the  basis 
of  his/her  impairment  The  respondents 
are  State  DDS  empluvees  adjudicating 
Title  X\'l  Disabilit)'  claims. 

S'umber  of  Respondents  600,758. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  3UU.379 
hours. 

5.  Cessation  Or  f Continuance  Of 
Disabilit)  Or  Blindness  Determination 
And  Transmittal— 0960-0442   The 
information  on  Form  SSA-fl3.M'3/C3  is 
used  by  SSA  to  make  determinations  of 
whether  individuals  rerening  title  11 
disability  benefits  should  ( ontinue  \i>  he 
unable  to  engage  in  substantial  gainful 
activity  and  are  still  eligible  to  rt'ceive 
benefits  The  respondents  are  .State  DD.s 
employees. 

\umher  of  Respondents  466.124. 

Frequency  of  Responsi^   1 

Average  Burden  Per  Resfmnsf    M) 
minutes. 

Estimated  Annual  Burden   233,062 
hours, 

6.  Modified  Benefit  FormuiH 
Questionnaire — 0960-0395  The 
information  collected  on  Form  SSA-15U 
is  needed  by  SSA  to  determine  the 
correct  formula  to  use  in  computing 
Social  .Security  benefits  for  someone 
who  also  receives  benefits  from 
employment  not  covered  by  Social 
Security  The  respondents  consist  of 
claimants  for  Social  Set  uritv  benffit'. 
who  are  also  entitled  to  benefits  nut 
covered  by  Social  Security. 

Sumher  of  Respondents:  90,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  8 
minutes 

Estimated  Average  Burden    1J,IHII) 
hours, 

11.  Agency  Information  ( .oliection 
Activities:  Emergency  Consideration 
Request  SSA  is  rec)uesting  emergency 
consideration  under  20  C:FR  1320.13  (a) 
(2)  (iii)  from  0MB  bv  October  25.  2001 
of  the  information  colle(  tions  listed 
below. 

1   State  Agencv  Ticket  .VssignnitMi! 
Form.  SSA-1365.  State  \'o(ationai 
Rehabilitation  Ticket  to  Work 


Information  Sheet,  SSA-1366  and 
Individual  Work  Plans  (IWP] 
Information  Sheet,  SSA-1 36 7-0960- 
NE\V 

Background 

Public  Law  (Pub.  L.)  lOfr-170,  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  creates  a  new 
Ticket  to  Work  (TTW)  program  for 
providing  work  access  services  to  SSA 
beneficiaries.  The  new  program  requires 
SSA  to  monitor  the  services  provided 
under  the  Law   SSA  has  developed 
three  data  collection  forms  that  request 
service  provider  and  beneficiary 
information  that  is  essential  to  S.SA's 
administration  of  this  new  program. 
Kmpl   \  ni'  :it  lufworks  (ENs)  providing 
rrw  ^f]-\  11  rs  under  contracts  with  SSA 
.IT'  r>'iji;ir'  ij  to  submit  to  SSA  the 
iMf'TirMtiuii  iivt.-ii  in  form  SSA-1 367. 
stiti'  \(>i  .itinnal  r'hdbilitation  agencies 
(\TLAs)  that  provide  services  to  SSA 
beneficiaries  under  rithrr  the  traditional 
VR  reimburs>  nit  II'  imc  Uanism  or  the 
new  Ticket  ti    W    i  k  program  are 
required  tr.  -u:  ii.i;  ;u  SS.'^  the 
informati'  Ti  li-tfd  in  forms  SSA-1365 
and  SS  ^    :  <i>6  SSA  does  not  require 
thdt  KNs  nr  \RAs  use  forms  SSA-1366 
iiiii  SSA-1367  per  se,  but  does  require 
'■i  it  an\  alternative  forms  submitted  in 
;  ,1.  >     i  ;.!  ^e  SSA  forms  include  the 
SSA  listed  information  at  a  minimum. 
\'RAs  are  required  to  submit  from  SSA- 
1365  in  all  cases  as  a  means  of  assigning 
Tick.''-  t^   VR.\. 

a.  >Ad\.:'  .\gu!K,y  Ticket  Assignment 
Form-SSA-1365.  The  information 
collected  on  this  form  will  be  used  by 
SSA's  contracted  Program  Manager  (PM) 
to  ptrfr  irni  the  task  of  assigning 
benehcianes  tickets  and  monitoring  the 
use  of  tickets  under  the  Ticket  to  Work 
and  Self'^  itfi(  icncy  Program.  The  State 
VRA  answers  the  questions  and  the 
beneficiary  reviews  the  data  and  if  in 
agreement  will  sign  the  form 
acknowledging  their  Ticket  assignment. 

The  respondents  are  State  VT? 
asencies. 

\i:ir.her  of  Respondents:  21. 

I'reijuency  of  Response:  4,048 
diiiiualiN  per  n>spondent. 

,\\rnigt-  Burden  Per  Response:  3 
rn  mutes. 
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Estimated  Annual  Burd^'n.  4.250 
hours. 

b.  State  Vocational  Rehabilitafion 
Ticket  to  Work.  Information  Shoet-SSA- 
1366.  The  information  collected  on 
Form  SSA-1366  will  be  used  by  SSA's 
contracted  PM  when  a  State  \TL-\  elects 
to  participate  in  the  Program  as  an  EN. 
In  this  case,  form  SSA-1366,  when 
combined  with  the  SSA-1365.  is 
intended  to  meet  the  minimum 
information  requirements  for  IWPs  and 
to  monitor  the  appropriateness  of  the 
IWPs  as  required  under  the  Pub  L.  106- 
107.  The  respondents  are  VILAs  acting 
as  ENs  under  the  Ticket  to  Work 
Program 

S'umber  of  Respondpots:  21. 

Frpqupncy  of  Responsp:  132  annualK 
per  respondent 

Average  Burden  Per  Response-  2 
minutes 

Estimated  Annual  Burden:  92  hours. 

Please  Note:  The  Ticket  to  Work  Program 
i<  beina  inipif>m-n*,'d  in  stages.  The  above 
represents  the  initial  phase  of  the  program 
with  13  participating  states  that  include  21 
State  V'R  agencies.  As  the  program  continues 
to  be  phased  in.  each  initial  program  year 
will  result  in  a  larger  number  of  new  tickets 
for  the  participatmg  State  \'Rs  because 
e\i>ting  clients  will  also  be  brought  into  the 
program. 

c  Individual  Work  Plans  ilWP) 
Information  Sheet-SSA-1367.  The 
information  collected  on  Form  SSA- 
1367  will  be  used  to  monitor  the 
appropriateness  of  IWPs  that  have  been 
assigned  to  ENs  under  the  Tic;ket  To 
Work  Act.  The  respondents  are  ENs 
under  the  ticket  to  work  program 

S'umber  of  Respondents:  31.450. 

Frequency  of  Response  1  annually 
per  respondent 

Average  Burden  Per  Hesponse.-  3 
minutes. 

Estimated  Annual  Burden:  1.573 
hours. 

Dated   Oc.tobert  2.  2001 
Frederick  W.  Bhckenkamp. 
Reports  Clearance  Officer 
iFR  Do(    01-2.T303  Filed  10-5-01.  8;45  ami 
BtLLING  COOE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3607]  | 

Universal  Postal  Union  Reform 
Initiatives 

AGEK4CY:  Department  of  State 
ACTION:  Notice  of  briefing. 


In 


The  Department  of  State  will  host  a 

briefing  on  Tuesday.  November  6,  2001, 
to  provide  an  update  on  reform 
initiatives  at  the  I'niver.sal  Postal  Union 

(UPU). 


The  briefing  will  be  held  from  2  p.m. 
until  appro.vimatelv  4  p.m..  on 
November  6.  m  Room  1 105  of  the 
Department  of  State.  2201  C  Street,  N\V.. 
Washington.  DC.  The  briefing  will  be 
open  to  the  public  up  to  the  capacity  of 
the  meeting  room. 

The  briefing  will  pro\ide  information 
on  the  results  of  the  proposals  of  the 
High-Level  Group  on  the  Future 
Development  of  the  UPU.  and  the 
consideration  of  those  proposals  by  the 
UPU  Council  of  Administration. 
Information  will  also  be  provided  about 
a  current  study  of  the  remail  provisions 
of  Article  43  of  the  UPU  Convention  and 
other  significant  LiPU-related  issues. 
The  briefing  will  be  chaired  by 
Ambassador  E  Michael  Southwick  of 
the  Department  of  State. 

Entry  to  the  Department  of  State 
building  is  controlled  and  will  be 
facilitated  by  advance  arrangements, 
order  to  arrange  admittance,  persons 
desiring  to  attend  the  briefing  should, 
no  later  than  noon  on  November  5, 
2001.  notify  the  Office  of  Technical  and 
Specialized  .Agencies.  Bureau  of 
International  Organization  Affairs, 
Department  of  State,  preferably  by  fax. 
providing  the  name  of  the  meeting  and 
the  individuals  name.  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
number.  The  fax  number  t(j  use  is  (202) 
647-8902.  Voice  telephone  is  (202)  647- 
1044  This  request  applies  tn  both 
government  and  non-government 
individuals. 

.■Ml  attendees  must  use  the  main 
entrance  of  the  Department  of  State  at 
22nd  and  C  Streets,  NW.  Please  note 
that  under  rurrent  security  restrictions, 
C  Street  is  closed  to  vehicular  traffic 
between  21st  and  23rd  Streets.  Taxis 
may  leave  passengers  at  21st  and  C 
Streets,  23rd  and  i]  Streets,  or  22nd 
Street  and  C^onstitution  Avenue.  One  of 
the  follfiwing  means  of  identification 
will  be  required  for  admittance;  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  anv  U.S.  Government 
agency  identification  t:ard 

Questions  concerning  the  briefing 
may  be  directed  to  Mr  Neil  Boyer  at 
(202)  647-1044  or  via  email  at 
boyema@state.gov. 

Dated:  September  28.  2001. 
Margaret  C.  Jones, 

Director,  Office  of  Technical  and  Specialized 
Agencies.  Bureau  of  Internationa] 
Organization  Affairs.  Department  of  State. 
IFR  Doc.  01-25274  Filed  10-5-01;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-239] 

WTO  Dispute  Settlement  Proceeding 
Brought  by  Brazil  Pertaining  to  Certain 
Measures  Regarding  Antidumping 
Methodology 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)is 
providing  notice  that  on  September  21. 
2001.  the  United  States  received  from 
Brazil  a  request  for  consultations  under 
the  Marrakesh  Agreement  Establishing 
the  World  Trade  Organization  (WTO 
Agreement)  pertaining  to  certain 
measures  regarding  antidumping 
methodology  as  applied  by  the  U.S. 
Department  of  Commerce  (DOC).  Brazil 
alleges  that: 

•  Current  U.S.  methodology  pursuant 
to  which  the  DOC  applies  a  de  minimis 
standard  of  0.5  percent  in  "sunset" 
reviews  is  inconsistent  with  Articles  5. 
11  and  18  of  the  Agreement  on    . 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  (Antidumping  Agreement,  or 
ADA),  insofar  as  these  provisions 
allegedly  require  a  2  percent  de  minimis 
standard  to  be  applied  to  both 
investigations  and  reviews:  and 

•  The  DOC's  practice  of  "zeroing", 
when  calculating  the  dumping  margin, 
is  disallowed  under  Articles  2  and  9  of 
the  ADA.  as  interpreted  in  a  prior  case 
by  a  panel  and  the  Appellate  Body,  in 
reviews  as  well  as  in  investigations. 

USTR  invites  written  comments  from 
the  public  concerning  the  issues  raised 
in  this  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  October  20.  2001  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Submit  comments  to  Sandy 
McKinzy.  Monitoring  and  Enforcement 
Unit.  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW..  Washington.  DC  20508.  Attn: 
Brazil  Antidumping  Dispute.  Telephone 
(202) 395-3582. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  ].  Mueller.  Assistant  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington.  DC  (202)  395-0317. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
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3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  estabhshment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
(DSU).  If  such  consultations  should  fail 
to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU.  such  panel,  which  would 
hold  its  meetings  in  Geneva. 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Brazil 

Section  213  of  the  URi\A  (amending 
section  733(b)(3)  of  the  Tariff  Act  of 
1930)  provides,  in  accordance  with 
Article  5.8  of  the  ADA.  that,  for 
purposes  of  antidumping  investigations, 
a  dumping  margin  less  than  or  equal  to 
2  percent  is  de  minimis.  However. 
§  351.106(c)  of  the  DOC'S  regulation.  19 
CFR  351.106(c).  applies  a  0.5  percent  de 
minimis  standard  in  the  case  of 
"sunset"  reviews,  which  are  conducted 
for  purposes  of  determining  whether  an 
antidumping  duty  order  should  be 
revoked.  Brazil  claims  that  the  DOC  de 
minimis  standard  for  reviews  is 
inconsistent  with  the  ADA  because, 
according  to  Brazil,  a  2  percent  standard 
must  be  used  in  both  investigations  and 
reviews. 

Brazil  also  argues  that  the  United 
States  practice  of  "zeroing,"  according 
to  which  negative  dumping  margins  are 
counted  as  "zero"  in  both  investigations 
and  reviews,  is  inconsistent  with  the 
principle  of  fair  comparison  set  out  in 
Article  2  of  the  ADA.  Brazil  points  out 
that  the  panel  in  European 
Communities — Anti-Dumping  on 
Imports  of  Cotton-Tvpe  Bed  Linen  from 
India,  WT/DS141/R^  concluded  that 
"zeroing"  is  inconsistent  with  the  ADA. 
and  that  this  finding  was  affirmed  bv 
the  Appellate  Body.  WT/DS141/AB/R. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify'  that  such 
information  is  business  confidential  and 
would  not  customarilv  be  released  to 


the  public  by  the  commentfr 
Confidential  business  information  must 
be  clearly  marked.  "BUSINESS 
CONFIDENTIAL"  in  a  contrastmg  color 
ink  at  the  top  of  eac;h  page  of  each  copy. 

Information  or  ad\  ice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information.  ma\  be 
determined  by  I'STR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2))  If  the  submitter  believes  that 
information  or  advice  ma\  qualify  .is 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearlv  mark  the  material  as 
"SUBMITTED  IN  CONTIDE.NCE" 

in  a  contrasting  color  ink  dt  the  top  of 
each  page  of  each  copy,  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  tn  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW  , 
Washington.  DC  20508  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute:  if  a  dispute 
settlement  panel  is  convened  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
pane:  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
239.  Brazil  Antidumping  Dispute!  mav 
be  made  bv  calling  Brenda  Webb.  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9  30  am  tn  12 
noon  and  1  p  m  to  4  p  m  .  Monday 
through  Friday. 

A.  lane  Bradley. 

Assif^tant  I  nited  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
iFR  Do(    01-25277  Filed  10-5-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-78] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  Dispositions  of  prior 
petitions. 


SUMMARY:  F'ursuant  to  FAA's  rulemaking 
pri'\  ;'-!iins  governing  the  application, 
I  r  M  rsMiio   ,m(i  disposition  of  petitions 
!  I  '  Mil  [  ii   II  part  11  of  Title  14,  Code 
ot  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulator.'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summan,-  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final    ♦ 
disposition 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-6033.  Sandy 
Buchana— Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1),  Federal 
.Aviation  .Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  (FR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  October  3. 

2001 

Donald  P  Byrne. 

Assistant  Chief  Counsel  for  Regulations 

Disposition  of  Petitions 

n-u  kf't  \o   F  AA-2001-10637. 

I't^titmnt^r  Fullerton  Municipal 
Airport  and  Eagle  Flight. 

Spction  of  14  CFR  Affected:  14  CFR 
135  251,  135.255,  135.353.  and 
appendixes  1  and  J. 

DesiTiption  of  Relief  Sought/ 
Disposition:  To  permit  Fullerton 
Municipal  Airport  and  Eagle  Flight  to 
I  (induct  local  sightseeing  flights  at 
Fullerton  Municipal  Airport,  Fullerton. 
California,  for  Eagle  Flight  15  during 
October  2001.  for  compensation  or  hire. 
without  I omph  mg  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  09/27/2001.  Exemption  No.  7630 

Docket  No.:  FAA-2001-9982. 

Petitioner:  Cessna  Aircraft  Company. 

Section  of  14  CFR  Affected:  14  CFR' 
§25. 785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cessna  to  equip 
Cessna  Model  608  Sovereign  airplanes 
that  were  manufactured  before  {anuary 
1    2004   with  multiple-occupancy  side- 
facing  seats  thrtt  are  not  designed  to 
include  the  general  occupant  protection 
requirements  of  §25. 785(b). 

Partial  Grant,  09/07/2001.  Exemption 
No.  7625 

Docket  No.:  FAA-2001-10166. 
Petitioner:  Country  Flying  Education. 
Inc. 
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Section  of  14  CFR  Affected:  14  CTR 
135.251.  135,255.  135.353.  and 
appendixes  I  and  [  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CFR  to  conduct 
local  sightseeing  flights  at  Necedah 
Airport,  N'ecadah,  Wisconsin,  for  thf 
annual  Open  House  during  October 
2001,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135 
Grant.  09/27.^2001.  Exemption  \'n  7629 

Doc/cef  .Vo    FAA-2001-101B5 

Petitioner  North  Jersey  Chapter  of  the 
Ninetv-Nines,  Inc: 

Section  of  14  CFR  Affected:  14  CFK 
135.255,  135.353.  and  appendixes  land 
I  to  part  121 

Description  of  Relief  Sought/ 
Disposition  To  permit  the  \inetv-\ines 
to  conduct  local  sightseeing  flights  in 
the  vicinity  of  Lincoln  Part,  New  Jersey, 
for  its  Pennies-a  Pound  event  during 
October  2001.  for  compensation  or  hire. 
without  complving  with  c:Prtain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 
Grant.  09/27 '2001.  Exemption  No.  7628 
[■R  D',<     f)!-2')2')7  Filed  10- .5-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-77] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  disposition  of  prior 

petitions. 

summary:  Pursuant  to  F.\A's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tit!*;  14.  Code 
of  Federal  Regulations  114  CiFRj.  this 
notice  contains  a  summary  of 
disposition  of  c;ertain  petitions 
previouslv  received  The  purpose  of  this 
notit;*'  is  to  improve  the  public 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  reguiatorv  activities. 
Neither  publu.ation  of  this  notu  e  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  anv  petitions  or  its  final 
disposition 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-H0,!J,  Sandy 
Buchanan-Sumter  (2021  2f.7-7271,  or 
Vanessa  Wilkins  (202!  267-802'),  Office 
of  Rulemaking  ( AR.M-1 ).  Federal 
Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  October  3. 
2001 

Unnald  P.  Byrne, 
.\ssistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  \'o    FAA-2()01-10597. 

Petitioner:  Oskaloosa  AirCharter 
L.L.C. 

Section  of  14  GFR  Affected:  14  CFR 
135  143(c)(2). 

Description  of  Rrlief  Sought/ 
Disposition:  To  permit  Oakaloosa  to 
operate  certain  aircraft  under  part  135 
without  a  TS(.)-C112  [Mode  S) 
transponder  in.stalled  in  the  aircraft. 
Grant.  09/19/ JOOl.  Exemption  \'o.  7624 

Docket  No.:  FAA-2001-9519 
(previously  Docket  No.  581). 

Petitioner:  U.S.  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.159. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  USAF  to  conduct 
hurricane  reconnaissance  flight  without 
maintaining  the  appropriate  cruising 
altitudes  as  prescTibed  bv  that  section  of 
14  t;FR  that  governs  operations  for 
flights  conducted  under  visual  flight 
rules. 
Grant.  09/21/2001.  Exemption  No.  1311 

Docket  No    FAA-2001- 10450. 

Petitioner:  Historical  Aviation 
Organization  of  Logan  (^ountv 

Section  of  14  CFR  Affected-  14  CFR 
135.251.  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Rt-'lifl  Sought/ 
Disposition:  To  permit  HAOl.C  to 
conduct  local  sightseeing  flights  at 
Bellefontaine  Municipal  Airport  for  Air 
Fest  2001  during  S<^ptember  2001,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 
Grar}t,  09/21/2001.  Exemption  No.  7627 

Docket  No.:  FAA-2001-10289 
(previously  Docket  No  27180). 

Petitioner:  EVA  Airwavs  Corporation 

Section  of  14  CFR  Affected- 14  CFR 
61.77(a)  and  (h)  and  6.3.23(a)  and  (b). 

Description  of  Rt-hf'f  Sought/ 
Disposition:  To  permit  the  issuance  of 
U.S.  special  purpose  pilot 
authorizations  and  U.S.  special  purpose 
flight  engineer  certificates  to  airmen 
emploved  bv  EVA  without  those  airmen 
meeting  the  requirements  to  hold  a 
current  foreign  certificate  or  license 
issued  bv  a  foreign  contracting  State  to 
the  Convention  on  hiternational  Civil 
Aviation,  provided  the  airmen  hold 


appropriate  certificates  issued  by 
Taiwan's  Civil  Aeronautics 
Administration. 

Grant.  09/21/2001.  Exemption  No. 
6689C 

iFR  Doi  .  01-25298  Filed  10-5-01;  8:45  am) 
BILUNG  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Georgetown  County  Airport, 
Georgetown,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

summary:  Under  the  provisions  of  Title 
49,  U.S.C   section  47153(c),  notice  is 
being  given  that  the  FAA  is  f;onsidering 
a  request  from  the  Georgetown  County 
Airport  Commission  to  waive  the 
requirement  that  a  5.0-acre  parcel  of 
surplus  property,  located  at  the 
Georgetown  County  Airport,  be  used  for 
aeronautical  purposes. 
DATES:  Comments  must  be  received  on 
or  before  November  8,  2001. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Atlanta  Airports  District  Office,  Attn: 
Anthony  L,  Cochran,  Program  Manager. 
1701  Columbia  Ave.,  Suite  2-260, 
.Mlanta,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  A).  Rigby, 
Chairman  of  the  Georgetown  County 
.Airport  commission  at  the  following 
address:  302  Sundial  Drive,  P.O.  Box 
3757,  Pawleys  Island,  SC  29585, 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Cochran,  Program  Manager. 
Atlanta  Airports  District  Office,  1701 
Columbia  Ave.,  Suite  2-260,  Atlanta. 
GA  30337-2747,  (404)  305-7144.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  the 
Georgetown  County  Airport 
Commission  to  release  5.0  acres  of 
surplus  property  at  the  Georgetown 
County  Airport.  The  property  will  be 
purcha.sed  to  construct  a  manufacturing 
plant.  The  net  proceeds  from  the  sale  of 
this  property  will  be  used  for  airport 
purposes.  The  proposed  use  of  this 
property  is  compatible  with  airport 
operations. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 


under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  any  person  mav. 
upon  request,  inspect  the  request,  notit  e 
and  other  documents  germane  to  the 
request  in  person  at  the  Georgetown 
County  Airport  Commission. 

Issued  in  Atlanta,  tieorgid  on  Septfrnix^r 
25.2001, 
Scott  L.  Serin. 

Manager.  Atlanta  Airports  District  Offi(  e. 
Southern  Region. 

[V'R  Dnr:.  01-2.5295  Filed  l()-,i-{)l,  HAh  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAAs  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSfL^C;) 
DATES:  The  FAA  will  hold  the  meeting 
on  October  24  and  25,  2001.  from  8:00 
a.m,  to  5  p,m  each  day. 
ADDRESSES:  FAA.  Bessie  Coleman 
Center,  800  Independence  Avenue.  S\V, 
Washington,  DC  20591, 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Stroman.  Office  of  Rulemaking. 
ARM-208.  FAA,  800  Independence 
Avenue,  SW,  Washington.  DC  20591 ; 
telephone  (202)  267-7470;  fax  (202) 
267-5075:  or  e-mail 
shirley.stroman@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
ATSRAC  M^ill  meet  at  the  FAA 
headquarters  in  Washington,  DC  at  the 
address  shown  under  the  ADDRESS 
heading  in  this  notice.  The  meeting 
agenda  will  include  the  following 
topics: 

•  Enhanced  Airworthiness  Program  for 
Airplane  Systems  (EAPAS)  status 
report. 

•  ATSRAC  Working  Groups' 
coordination  process. 

•  Status  reports  of  ATSRAC  Working 
Groups"  activities. 

•  Status  of  previous  ATSRAC 
recommendations. 

•  Engine  manufacturer  presentation  on 
aircraft  wiring. 

The  meeting  is  opened  to  the  public, 
but  attendance  will  be  limited  to  the 
availability  of  meeting  room  space.  The 
FAA  will  make  the  following  services 
available  if  you  request  them  bv  October 
12.2001: 

•  Teleconferencing. 


•  Sign  and  oral  interpretation. 

•  A  listening  device 

Individuals  using  the  telecontercncin^; 
ser\ice  and  calling  from  outside  the 
Washington,  DC  metropolitan  area  will 
be  resptjnsible  for  paying  long  distance 
charges.  To  arrange  for  any  of  the  above 
services,  contact  the  person  listed  undor 
the  FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice 

The  public  may  present  wntteu 
statements  to  the  Committee  at  any  time 
bv  providing  20  copies  to  the 
Committee's  Executive  Director  or  b\ 
bringing  the  copies  to  the  meeting 
Public  statements  will  he  (dnsidcn'd  if 
time  permits 

Issued  m  Wdshington,  DC,  on  October  2, 

21K11 

Brenda  I).  (Courtney. 

Acting  Director.  Office  of  Rulemaking. 

IIR  Dnr   01-25269  Filed  10-05-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  195:  Flight 
Information  Services  Communications 
(RSC) 

AGENCY:  Federal  Aviation 
Administration  (F.A.A),  I)(JT 

action:  Notice  of  RTCA  Special 
Committee  195  meeting. 

SUMMARY:  The  FA.^  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  195   Flight 
Information  Ser\ices  Communu  ations 
(FISC) 

DATES:  The  meeting  will  be  held 
October  24-25.  2001 .  starting  nt  8  id 
am 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.  1828  L  Street,  N'W  .  Suite 
805.  Washington.  DC.  200:lh 
FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat.  1828  L  Street.  NW 
Washington,  DC  20036,  telephone  (2U2) 
833-9339;  fax  (202)  833-9434   web  site 
h  ttp  ://\\-w-\\'.rtca .  org 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub  L  92- 
463,  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Special  C.ommittee 
195  meeting.  The  agenda  will  include: 

•  October  24 

•  Opening  Plenary  Session  iWelcome 
and  Introductory  Remarks,  Acceptance 
of  Agenda) 

•  Working  Group  1.  Aircraft  Cockpit 
Weather  Display 

•  Progress  of  Change  1  to  DO-267 


•  Results  (it  1  .\.A  Krid.ii  Weather 
Intensity  lerms  and  Boundaries  User's 
Meeting 

•  Ad  Hoc  Group:  Review  of  Product 
Keuistry  Guidance  Draft  Document 

•  Discussion  of  Flight  Information 
Service  (FIS)  Registry  of  Products 

•  ("ontinued  Plenary  Session  (Review 
i  siiininary  Minutes,  Discussion  of 

!  li.iiige  1  structure  to  DO-267) 

•  October  25: 

•  Discussion  of  Notices  to  Airmen 
(NOTAMS)  and  Digital  Automatic 
Terminal  Information  Service  (D-ATIS) 
Product  Definition 

•  Discussion  of  ICAO  Meteorological 
Information  Data  Link  Study  Group 
Meeting 

•  Report  from  Working  Group  1 
Activities 

•  Report  from  Ad  Hoc  Group 

•  Closing  Plenary  Session  (Review 
Action  Items.  Discussion  of  Future 
Workplan.  Other  Business.  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen. 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
lifted  in  the  FOR  FURTHER  INFORMATION 
CONTACT  sei  tn;.    Meiiiljels  u!  Hie  public 
nia\  pre-.eiii  ,<  wntien  statement  to  the 
(  iininiiMee  fit  any  lime. 

issLico  c,  Wdshiiigtun,  DC.  on  September 
27.2001. 
lanice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
'FR  no,    01-25294  Filed  10-5-01;  8:45  am) 

BILLING  COOC  4ai»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Bemidjl/Beltrami  County  Airport, 
Bemidji,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Nut  ice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 

invites  public  comment  on  the 
dpplu  atidii  to  impose  and  use  the 
re\  eiuie  fri  ni  a  PFC  at  Bemidji/Beltrami 
(  iiuntN  .Xirjort  under  provisions  of  the 
Aviation  ,Safet\  ,iii  i  i  apacity  Expansion 
.^(  t  of  lM<»(i   Title  IX  of  the  Omnibus 
Budi^et  Kei  Mil.  Illation  Act  of  1990) 
ii'iiti   L   1  Hi -508)  and  part  158  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  8,  2001. 
ADDRESSES:  Comments  on  thds 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Minnesota  55450 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Philip  C 
Shealy,  Airport  Manager,  Bemidjr 
Beltrami  County  Airport  at  the 
following  address:  317  4th  Street  N\V  . 
Bemidji,  MN  56601-3116.  Air  carriers 
and  foreign  air  carriers  may  submit 
copies  of  written  comments  previously 
provided  to  Bemidji/Beltrami  County 
Airport  under  §  158.23  of  part  158 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Daniel  J.  Millenacker,  Program  Manager. 
Federal  Aviation  Administration. 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis.  MN  55450,  (612)  713- 
4350.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Bemidji/Beltrami  County  Airport  under 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  18,  2001.  ihe  F.A.A 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Bemidji/Beltrami  County 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  F-AA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  15,  2002. 

The  following  is  a  brief  over\-iew  of 
the  application. 

PFC  application  number:  01-02-C- 
OO-BJI 

Level  of  the  proposed  PFC:  S4.50. 

Proposed  charge  effective  date: 
February  1,  2002. 

Proposed  charge  expiration  date: 
August  1.  2003 

Total  estimated  PFC  revenue: 
$201,952.00. 

Brief  description  of  proposed  projects- 
Acquire  airport  rescue  and  fire  fighting 
vehicle;  Improve  terminal;  Replace 
runway  and  taxiway  lighting  cables; 
Deer  fence  phase  I;  Expand  auto  parking 
lot;  Improve  boundary  fence;  Seal  coat 
parking  lot;  Install  terminal  security; 
PFC  Application,  Rehabilitate  apron; 


Update  master  plan;  and  Replace  snow 
removal  equipment 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  and 
Commuters  or  Small  Certificated  Air 
Carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Bemidji/Beltrami  County  Airport. 

issued  in  Des  Flames.  Illinois  on 
September  26,  2001. 
Barbara  |.  (ordan. 

.Acting  Manager.  Planning  and  Programming 
Branch.  Airports  Division.  Great  Lakes 
Region. 

iFR  Doc.  01-25296  Filed  10-5-01.  8:45  am] 
BtLUNG  CO0€  4910- 13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impacts  Statement:  Erie 
County.  NY 

AGENCY:  Federal  Highway 
.■\drainistration  (FHWA).  Buffalo-Fort 
Erie  Public  Bridge  Authority. 

ACTION:  Notice  of  intent. 

SUMMARY:  Th*^  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
environmental  impact  statement  for  an 
earlier  project  entitled  "Rehabilitation 
or  Reconstruction  of  the  Peace  Bridge 
U.S.  Plaza  and  Connecting  Roadways  in 
the  City  of  Buffalo.  Erie  County.  New 
York"  will  not  be  progressed.  Instead, 
an  environmental  impact  statement  will 
be  prepared  for  a  new  and  expanded 
project  entitled  "Capacity 
improvements  to  the  Peach  Bridge, 
Plazas  and  Connecting  Roadways  in  the 
Town  of  Fort  Erie  and  City  of  Buffalo, 
Ontario  Province — Canada  and  New 
York  State — United  States"  respectively. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  P  Conlan.  District  Engineer, 
Federal  Highway  Administration.  Leo 
O'Brien  Federal  Building  7th  Floor, 
Albany,  New  York  12207.  Telephone: 
(518)  431-4125  extension  225,  or  Brian 
O  Rowback.  Regional  Director,  New 
York  State  Department  of 
Transportation.  125  Main  Street, 
Buffalo.  New  York  14203,  Telephone: 
(7161  847-3238,  or  Clifford  T.  Elwood, 
Capital  Projec:ts  Manager,  Buffalo  and 
Fort  Erie  Public  Bridge  Authority,  Peace 
Bridge  Plaza,  Buffalo.  New  York'l4213, 


Telephone:  (716)  884-6752  extension 
234. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  and  Buffalo-Fort  Erie 
Public  Bridge  Authority,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  for  increasing  capacity  at 
the  Peace  Bridge  crossing  between  the 
United  States  and  Canada.  The 
proposed  improvements  would  include 
widening,  building  a  second  bridge  or 
replacement  of  the  existing  Niagara 
River  bridge,  reconfiguration  and/or 
reconstruction  of  toll  and  inspection 
plazas  and  re-alignment  and/or 
reconstruction  of  connecting  roadways. 
Improvements  to  the  bridge  are 
considered  necessary  to  provide  for 
existing  and  projected  traffic  demand. 
The  plazas  and  connecting  roadways 
require  improvement  because  the 
current  layout/locations  cause 
operational  conflicts  between 
pedestrian,  passenger  car  and  tractor- 
trailer  movements. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
widening  the  existing  bridge;  (3) 
building  a  second  bridge  on  an 
alignment  north  or  south  of  existing;  (4) 
constructing  bridge  on  new  location. 
Each  alternative  would  include  plaza 
layout  options  and  either  re-aligned  or 
new  connecting  roadways  to  the  arterial 
system. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  formal  scoping 
process  will  be  followed  for  this  project. 
This  process  will  include  public  and 
agency  meetings  to  be  scheduled  for 
multiple  locations.  In  addition,  public 
hearings  will  be  held.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  these 
public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  can  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Domestic  Assistance  Program 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 
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Authority:  23  V.S.C.  .US.  23  CFR  771  12.3 
Issued  on;  Seplembt^r  20.  2001 
Douglas  P.  Conlan. 

Di'^tnil  EnginffT.  Fedrral  High^wv 
Administralion.  Albonv.  Spv\  )'(jrk 

|FR  DcH  .  01-2.5104  Filed  10-5-01;  8;45  ami 
BILUNG  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Napa 
and  Solano  Counties,  CA 

AGENCY:  Federal  Highuav 
Administration  (FHWA);  D()T. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highwav  project 
in  Napa  and  Solano  Counties. 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Bill  Wong,  Acting  Team  Leader.  Project 
Deliver)'  Team.  Federal  Highwav 
Administration.  980  9th  Street, 
Sacramento.  California  95814-2724. 
Telephone:  (916)  498-.5042. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  convert  an  existing 
two-lane  conventional  highway  into  a 
four-lane  divided  expressway  from  the 
intersection  with  state  Route  29  south  of 
the  City  of  Napa  (Napa  County)  to  a 
point  0,3  kilometer  (0.2  mile)  west  of 
Interstate  80  in  the  City  of  Fairfield 
(Solano  County).  The  existing  highway. 
State  Route  12.  is  a  major  east-west  link 
in  the  interregional  road  system  of  the 
northern  Bay  Area.  The  section  of 
highway  under  consideration  is  9,5 
kilometers  (5.9  miles)  long. 

FHWA  considers  it  necessan,'  to 
increase  capacity  of  this  highway  to 
provide  for  existing  and  projected  traffic 
demand.  The  existing  facility  currently 
operates  at  full  capacity  during 
commute  hours  and  other  high-demand 
hours.  By  the  year  2025,  peak  period 
volume  is  expected  to  double. 

Alternatives  currently  under 
consideration  are:  (1)  taking  no  action: 
(2)  construct  a  parallel  alignment  north 
of  the  existing  roadway  to  be  used  for 
westbound  traffic  and  correct  the 
existing  roadway  alignment  and  use  it 
for  eastbound  traffic:  (3)  construct  a 
parallel  alignment  south  of  the  existing 
roadway  to  be  used  for  eastbound  traffic 
and  correct  the  existing  roadway 
alignment  and  use  it  for  we.stbound 


traffic;  and  (4)  constnict  AN  alignment 
that  closely  follows  the  existing 
alignment,  with  the  additional  roadway 
constructed  to  the  north  in  some 
sections  and  the  south  in  some  sections. 
depending  on  the  terrain  Incorporated 
into  and  studied  with  the  \arious  build 
alternatives  will  be  design  \ariations  of 
grade  and  alignment 

Letters  describing  the  proposed  d(  tKui 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previousU 
expressed  or  are  known  to  be  intcrestrd 
in  this  proposal.  Public  scoping 
meetings  will  be  held  in  Napa  County 
and  in  Solano  Count\  in  October  and 
November  2001    Public  notice  will  be 
gix'en  of  the  time  and  place  of  the 
scoping  meetings  After  the  draft  EIS  ha- 
been  completed,  a  public  hearing  will 
be  held.  The  draft  EIS  will  be  a\'ailablp 
for  public:  and  agency  revicu-  before  the 
public  hearing,  and  public  notice  will 
be  given  of  the  time  and  place  of  thf 
hearing. 

To  ensure  that  the  full  range  nf  issues 
related  to  this  proposed  action  is 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  in\ited  from  hII 
interested  parties.  C^omments  or 
questions  concerning  this  jiroposcci 
action  and  the  EIS  should  be  directed  to 
the  FHW.'X  at  the  address  provided 
above. 

Issued  on:  September  20.  2001. 
Dennis  .*\.  S<;ovill. 

I  I'cim  U'diiiT.  Planning,  Finance. 

hnvimnmcnt.  and  Rigbt-of-Way,  Sacramento. 

(Jilifornia. 

iFK  Dm    01-2.Tin')  Filt-d  10-5-01;  8:45  ami 

BILLING  CODE  491I>-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Tucker  County,  WV 

AGENCY:  Federal  Highwav 
Administration  (FHWA).  DOT 
ACTION:  Revised  notice  of  intent. 


SUMMARY:  On  Mav  2.  2000.  the  FHWA 
issued  an  NOI  to  advise  the  pulilic  that 
a  Supplemental  Environmental  Impact 
Statement  (SEIS)  would  be  prepared  for 
the  Blackwater  Avoidance  area  of  the 
Thomas-to-Davis  portion  (tf  the  Parsons- 
to-Davis  project  of  the  proposed 
Appalachian  Corridor  H  highw  ay  in 
Tucker  County,  West  Virginia  This 
purpose  of  this  revised  NOI  is  to  advise 
the  public  that  the  limits  of  the  study 
area  for  the  SEIS  will  be  expanded  to 


include  the  entire  P.irsons-to-Davis 
project  Exp.iiisinii  of  the  study  area  is 
rc^quired  due  In  neu  information 
obtained  during  Endangered  Species 
Act,  Section  7  consultation  regarding  a 
federally  listed,  endangered  species;  the 
Northern  Flying  Squirrel  (Glaucomys 
'^abrinus  fusrusl 

FOR  FURTHER  INFORHAATION  CONTACT: 
Henr\  E  (     iiifitin.  Division 
En\  ironniental  ^coordinator.  Federal 
Highway  Administration.  West  Virginia 
Division.  Geary  Plaza.  Suite  200.  700 
Washington  Street  East.  Charleston, 
West  \  irginia,  25301.  Telephone:  (304) 
34~-S2h8 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  a  court  approved 
settlement  agreement,  the  FHWA 
published  an  NOI  on  May  2,  2000,  that 
indicated  the  FHWA,  in  cooperation 
with  the  West  Virginia  Department  of 
Transportation  (W\T)OT).  would 
prepare  an  SEIS  to  examine  one  or  more 
[jotential  alignment  shifts  for  the 
Thomas-to-Davis  portion  of  the  Parsons- 
Id-Davis  project  of  the  proposed 
.Appalachian  Corridor  H  highway  in 
Tucker  County.  West  Virginia.  A  Record 
of  Decision  (ROD)  for  the  entire 
Appalachian  Corridor  H  highway 
(FHWA-WV-EIS-92-Ol-F)  from 
.Aggregates  to  the  WV/VA  state  line,  a 
distance  of  approximately  100  miles, 
was  approved  on  August  2.  1996. 

During  Endangered  Species  Act, 
Section  7  consultation  with  the  United 
States  Fish  and  Wildlife  Ser\ice, 
populations  of  the  federally  listed, 
endangered.  Northern  Flying  Squirrel 
(Glaucomys  sabrinus  fuscus)  were  found 
within  the  current  study  limits  of  the 
Parsons-to-Davis  project.  Due  to  this 
discovery,  it  was  determined  that  in 
order  to  review  a  full  range  of  potential 
alignments  that  may  avoid  the  newly 
discoAiered  populations,  the  study  limits 
of  the  SEIS  must  be  expanded  to  include 
the  entire  Parsons-to-Davis  pro|ect. 

Tlf  [  roposed  Parsons-to-Davis 
J!    1'  <  '  will  provide  a  divided  four-lane, 
partially  controlled  access  highway  on 
new  location  for  a  distance  of 
approximately  9  miles.  The  purpose  of 
this  project  is  to  provide  safe  and 
efficient  travel  between  population 
centers  in  Tucker  County  (Parsons  Area 
and  Thomas'Davis  Area),  while  also 
(  ontributint:  to  !he  completion  of 
Corridor  H  ::j  West  Virginia. 

.Alterndtes  under  consideration  in  the 
SEIS  will  be:  (1)  The  no-actinn 
alternative.  (2)  the  preferred  alternative 
that  was  approved  in  the  1996  ROD.  and 
(21  one  or  more  alternatives  that  avoid 
the  Blackwater  Area,  as  identified  in 
Exhibit  4  of  the  court  approved  Corridor 
H  Settlement  Agreement.  Based  on 
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preliminary  studies,  it  is  expected  that 
the  avoidance  alternatives  considered  in 
the  SEIS  will  include  one  or  more 
alignments  that  would  shift  the  project 
to  the  north,  resulting  in  additional 
connections  to  US  219.  WV  Route  32. 
and  \VV  Route  9.3  in  the  vicinity  of  the 
towns  of  Thomas  and  Davis. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  expressed  or  are 
known  to  have  an  interest  in  this 
proposal. 

To  ensure  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
the  FTIVVA  at  the  address  provided 
above. 

If  Catalog  of  Federal  Domestic  Assistance 
Prugram  Number  20.205.  Highway  Research 
Planning  and  (Construction.  The  regulatitins 
implemen'ma  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  27,  2001. 
Henry  t".  ('.ompfon, 

Eiivirunnii  ntal  Coordinator.  Charleston,  West 
V';re;,T;o 

FR  i>j(L   OS-2.S112  Filed  10-5-01;  8:45  am] 
BILUNG  COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FR.,\)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  partv 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

Finger  Lakes  Railway  Corporation 

[Dorlcet  Number  FR.^-2001-1U2  1=>1 

The  Finger  Lakes  Railway  Corporation 
seeks  a  waiver  of  compliance  from  the 
requirements  of  the  .Safety  Glazing 
Standards-Passenger  Car,  49  CFR 
223.15,  which  requires  all  windows  be 
FRA  certified  Glazing  and  a  minimum 
of  four  emergency  windows  The 
petitioner  requests  the  waiver  for  four 
cars  recently  purchased  from  Via  Rail 


Canada,  Inc.  The  coaches  were  built 
between  1954  and  1956.  and  were 
equipped  with  tempered  glazing  which 
met  the  Cajiadian  glazing  requirements. 
The  coaches  would  be  utilized  in 
charter  service  in  the  rural  Finger  Lakes 
Region  of  New  York  State.  Finger  Lakes 
Railway  Corporation  anticipates  the 
charter  trips  to  be  15  to  20  miles  in 
length  and  operated  at  a  speed  not  to 
exceed  15  miles  per-hour 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing  If  anv  interested  party  desires 
an  opportunitv  for  oral  comment,  they 
should  notif\'  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specifv  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FR.'\-2001- 
10215)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  Pl-401, 
Washington,  DC  20590. 
Communications  received  within  45 
davs  of  the  date  of  this  notice  will  be 
considered  by  FR.'\  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  am. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gQv. 

Issued  in  Washington,  DC  on  October  2, 

2001 

Grady  C,  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development 

(FR  Dor.  01-252LM  Filed  10-5-01;  8:45  ami 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 


involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

Little  Kanawha  River  Railroad 
Corporation 

iOocket  Number  FRA-2001-106691 

Marietta  Industrial  Enterprises,  Inc,  of 
Marietta,  OH,  has  petitioned  on  behalf 
of  the  Little  Kanawha  River  Rail  (LKRR) 
for  a  permanent  waiver  of  compliance 
for  one  locomotive  from  the 
requirements  of  the  Locomotive  Safety 
Standards,  49  CFR  Part  229.23.  which 
requires  the  time  interval  between 
periodic  inspections  not  exceed  92  days. 
The  petitioner  indicates  that  the 
locomotive  is  used  in  switching  sei-vice 
over  a  2.5  mile  short  line  at  a  speed  not 
to  exceed  10  mph.  They  state  that  the 
locomotive  is  used  an  average  of  29 
hours  a  week  and  would  like  to  extend 
the  92  day  periodic  requirement  to  184 
days. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FR.^,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
10669)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facilitv,  Room  Pl-401, 
Washington.  DC,  20'590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m,-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  httpJ 
/ dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  2. 
2001. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

|FR  Doc.  01-25223  Filed  10-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Michigan  State  Trust  for  Railway 
Preservation,  Inc. 

[Docket  .Number  FR.'\-2001-10255l 

The  Michigan  State  Trust  for  Railway 
Preservation,  Inc.  seeks  a  waiver  of 
compliance  with  the  Inspection  and 
Maintenance  Standards  for  Steam 
Locomotives,  49  CFR  part  230, 
published  November  17,  1999.  Section 
230.3(c)  of  the  standards  requires  steam 
locomotives  having  flue  tubes  replaced 
prior  to  September  25,  1995,  have  a  one 
thousand  four  hundred  seventy-two 
service  day  inspection  (49  CFR  230.17) 
performed  prior  to  being  allowed  to 
operate  under  the  requirements.  The 
Michigan  State  Trust  for  Railway 
Preservation,  Inc.  seeks  this  waiver  for 
one  locomotive  number  1225,  which 
had  the  flue  tubes  replaced  and  was 
returned  to  service  August  5,  1995,  fiftv- 
one  days  prior  to  the  cut  off  date 
published  in  the  requirements. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FR,^  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  WTiting,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
10255  }  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  Pl-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 


available  for  examination  during  regular 
business  hours  (9  am  -5  p  m  )  at  th»' 
above  facility.  All  documonts  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot  gov. 

Issued  in  Washington.  DC  on  October  2, 
2001 

Grady  C.  Cothen.  Jr.. 

Deputy  Assoriatf  Administrator  for  Safety 

Standards  and  Program  Development 

(FR  Dof    0-1-2.5222  Filed  10-5-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FR,M  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulator%  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favour  of  relief. 

The  Minnesota  Transportation 
Museum,  Inc. 

iDot.kel  Number  FK.^~:(HI1-  1021.?! 

The  Minnesota  Transportation 
Museum,  Inc.  of  St.  Paul,  MN.  has 
petitioned  for  a  waiver  oi  c:ompliance 
for  one  locomotive  identified  as 
"Anderson  Windows  3110'   from  the 
requirements  of  the  Safety  Glazing 
Standards-Locomotive,  49  (]FR  Pari 
223.11,  which  requires  that  other  then 
yard  locomotives,  locomotives 
manufactured  prior  to  July  1.  1980.  must 
be  equipped  with  certified  glazing  in  all 
locations  of  cab  windows  The  subject 
locomotive  is  reported  to  be  a  Elec:tro- 
Motive  Division  SW-1  built  in  1949. 
The  locomotive  is  used  in  tourist  service 
over  the  Wisconsin  Central  and  the 
Union  Pacific  Railroad  in  rural  east- 
central  Minnesota  and  north-west 
Wisconsin. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request 


.Ml  I  oniniuiiK  ations  concerning  these 
[iriiceedint;^  "-h  'ulii  i'ii':it jfy  the 
ap[)rnpn.it''  lim  >.•  !  i).,iiiiier  (e.g..  Waiver 
Petition  Dm.  k.!  \  jr!a)er  FRA-2001- 
101.' 1  X     ami  111 u si  \)t-  submitted  to  the 
n.x  kel  Clerk   DOT  Central  Docket 
Man.iueinent  Fa(  ilitv.  Room  Pl-401, 
Washington.  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable  All  wntti n  i  iimmunications 

concerning  thev,>  pp 'lings  are 

available  for  e\diiiiii.i!i   ii  during  regular 
business  hours  (9  00  a.m. -5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dof.gov. 

Issued  in  Washington.  DC.  on  October  2. 

2001 

Grady  G.  fkjthen.  |r.. 

Deputy  Associate  Administrator  far  Safety 

Standards  and  Program  Development. 

|FR  Doc.  01-25220  Filed  10-5-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No   FRA-2001- 10278] 

Temporary  Cessation  of  Sounding  of 
Locomotive  Horn — Coon  Rapids.  MN 

agency:  Federal  K.ulroad 
.Administratmn    FK.\).  Department  of 
TranspnrtalHin  DOT). 
ACTION:  Niitii  .     t      •■■rim  final  order  and 

request  f(ir  i  nuuneuls, 

SUMMARY:  FR.A  is  issuing  an  Interim 

Final  ( )rder  in  which  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  is  ordered  to  temporarily 
cease  the  sounding  of  locomotive  horns 
at  specific  crossings  within  the  City  of 
Coon  Kapids.  Minnesota.  As  provided 
by  statute,  the  Secretary  of 
Transportation,  and  by  delegation,  the 
Federal  Railroad  Administrator,  in  order 
to  prnninte  the  quiet  of  communities 
af{e(  ted  by  rail  operations  and  the 
development  of  innovative  safety 
measures  at  high wa\  -rail  crossings, 
may,  in  connection  with  demonstration 
of  proposed  new  supfilementary  safety 
measures,  order  a  railroad  to 
temporarih  cease  the  sounding  of 
lo(  nmotivp  horns  at  such  crossings. 
DATES:  Written  comments  must  be 
received  by  November  8.  2001. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  UK  urnne  additional  delay. 
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ADDRESSES:  Written  comments 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 
(e.g.  Docket  No.  FR.'\-2001-10278)  and 
must  be  submitted  to  the  Docket  (Uerk. 
DOT  Docket  Management  Svstem 
(DMS),  Room  PL-401.  400  Seventh 
Street.  SVV..  Washington.  DC  2059O- 
0001.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  ain-5  pm)  at  DOT 
Central  Docket  Management  Facilit\ 
Room  PL-401  (Plaza  Level)  400 
Seventh  Street,  SW  .  Washington,  DC 
20590  You  may  submit  comments 
online  through  the  DMS  at  bttp 
dmses.dot.gov/submit  All  documents  in 
the  public  docket  are  also  available  for 
inspection  and  downloading  at  the  DMS 
web  site  at  http://dms.dot  snv  Internet 
users  mav  also  reach  the  Office  of  the 
Federal  Register's  home  page  at  http/' 
i\-w^v.n(]rc}  gov  fpdrpg  and  the 
Government  Printing  Office's  web  page 
at  http://\^^\■\v. access. gpo.gov^naru 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Ries,  Staff  Director.  Highway  Rail 
Crossing  and  Trespasser  Programs. 
Office  of  Safety,  FR.\,  1120  Vermont 
Avenue.  N'W..  Washington.  DC  20590 
(telephone:  202-493-6285);  or  Mark 
Tessler.  Office  of  Chief  Counsel.  FR.\. 
1120  Vermont  Avenue.  N'W  . 
Washington.  DC  20590  (telephone  202- 
493-6061  (e-mail  address; 
mark. tessler@fra. dot  gov)  . 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  20153  of  Title  49  of  the 
United  States  Code  authorizes  the 
Secretary  of  Transportation  (and  bv 
delegation  of  the  Secretary  of 
Transportation,  the  Federal  Railroad 
Administrator)  to  prescribe  regulations 
requiring  that  locomotive  horns  be 
sounded  while  each  train  is 
approaching  and  entering  upon  each 
public  highway-rail  grade  crossing.  The 
statute  also  permits  the  Secretary  to 
exempt  from  the  requirement  to  sruind 
the  locomotive  horn  any  category  of  rail 
operations  or  categories  of  highway-rail 
grade  crossings  for  which 
supplementary  safety  measures  fuilv 
compensate  for  the  absence  of  the 
warning  provided  by  the  horn  Section 
20153(e)(lj  states  that  'In  order  to 
promote  the  quiet  of  communities 
affected  by  rail  operations  and  the 
development  of  innovative  safety 
measures  at  highway-rail  grade 
crossings,  the  Secretary  may.  in 
connection  with  demonstration  of 
proposed  new  supplementary  safety 
measures,  order  railroad  carriers 
operating  over  one  or  more  crossings  to 


cease  temporariU'  the  sounding  of 
iocomotue  horns  at  such  crossings.  Any 
such  measures  shall  have  been  subject 
to  testing  and  evaluation  and  deemed 
necessary  by  the  Secretary  prior  to 
actual  use  in  lieu  of  the  locomotive 
horn  " 

FRA  has  been  requested  by 
representatives  of  the  City  of  Coon 
Rapids,  Minnesota,  to  order  the 
Burlington  NDrthern  Santa  Fe  Railroad 
Company  (BNSF)  to  temporarily  cease 
the  sounding  of  locomotive  horns  at 
three  crossings  in  the  city  in  order  to 
demonstrate  new  and  innovative 
engineering  solutums  to  prevent 
motorists  from  entering  onto  highway- 
rail  grade  crossings  equipped  with  fully 
fiincti(3ning  gateci  grade  crossing 
warning  devices.  The  crossings  which 
are  the  subject  uf  this  Oder  are  located 
at  121  St.  Street  (DOT  Inventon-  No. 
061574G),  Northdale  Boulevard,  (DOT 
in\'entor\'  No   061573A)  arid  Egret 
B{)ulf\arfi  (DOT  Inventory  No, 
Otil570E!  The  Minnesota  Commissioner 
of  Transportation  has  apprcned  the 
quiet  zone  demonstration  project  for 
these  crossings.  FRA  is  prepared  to 
order  cessation  of  routine  sounding  of 
locomotive  horns  at  the  specified  public 
highway  grade  crossings. 

In  order  to  institute  this 

demonstration  project  as  soon  as 
possible.  FRA  is  issuing  this  order  on  an 
interim  basis.  Upon  compliance  with 
the  provisions  contained  in  the  order, 
BNSF  \\  ill  be  required  to  cease 
sounding  of  the  lot  omotive  horn  at  the 
crossings  under  the  terms  of  this  order. 
FR.A  will  revise  the  order,  rescind  it.  or 
issue  a  final  order  without  change, 
depending  on  information  contained  in 
any  comments  received. 

FRA  has  evaluated  the  proposed 
ai:tions  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
iinpa(  t  of  F'RA  action,  as  required  bv  the 
National  Environmental  Policy  Act  (42 
use.  4321  ft  seq.].  other 
environmental  statutes.  Executive 
Orders,  and  the  DOT  Order  5610.1c 
(Prof:edures  for  Considering 
Envinmmental  Impacts).  It  has  been 
determined  that  the  proposed  actions 
will  have  a  benefic  lal  impact  on  the 
environment  bv  the  cessation  of  the 
sounding  of  locomotive  horns. 

This  action  has  been  evaluated  in 
accordance  with  existing  regulator*' 
policies  and  procedures  and  is 
considered  to  be  non-significant  under 
DOT  policies  and  procedures  (44  FR 
11.304)  This  action  will  not  have  an 
impact  on  a  substantial  number  of  small 
entities. 


Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  Inasmuch  as  implementation  of 
this  order  is,  by  its  own  terms, 
dependent  on  the  request  of  the  City  of 
Coon  Rapids  that  such  order  be  issued, 
and  the  purpose  of  the  order  is  to  enable 
effectuation  of  a  quiet  zone 
demonstration  project  established  by  the 
Minnesota  Commissioner  of 
Transportation,  all  appropriate  prior 
consultation  with  state  and  local 
officials  has  taken  place. 

Public  Participation 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  to  the  Docket  Clerk  at  the 
address  listed  above  written  data,  views, 
or  comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  the  Docket  Clerk,  in 
vvTiting,  before  the  end  of  the  comment 
period  and  specify  the  basis  for  their 
request. 

Interim  Final  Order 

Based  on  the  above.  FRA  issues  the 
following  order: 

U.S.  Department  of  Transportation 
Federal  Railroad  Administration 

Interim  Final  Order  to  Temporarily 
Cease  Sounding  of  Locomotive  Horns 

I  find  that: 

1.  The  City  of  Coon  Rapids, 
Minnesota.  (City)  in  conjunction  with 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  and  the 
Minnesota  Commissioner  of 
Transportation,  and  in  consultation 
with  the  Federal  Railroad 
Administration  (FR,^),  has  instituted  a 
demonstration  of  new  and  innovative 
engineering  solutions  to  prevent 
motorists  from  entering  the  public 
highway-rail  grade  crossings  at  121  St. 
Street  (DOT  Inventory  No.  061574G). 
Northdale  Boulevard  (DOT  Inventory 
No.  061573A)  and  Egret  Boulevard 
(DOT  Inventory  No.  061 570E) 
(collectively  "crossings"). 

2.  As  part  of  the  demonstration,  and 
preliminarv-  to  the  temporary  cessation 
of  the  sounding  of  locomotive  horns  at 
the  crossing,  the  City  has  tested  various 
configurations  of  mountable  median 
curbs  equipped  with  channelization 
devices.  As  configured  for  the  principal 
phases  of  the  demonstration,  these  curbs 
are  of  different  dimensions  in  height 
and  length  than  arrangements 
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previously  evaluated.  The 
maintainability  of  curbs,  roadwavs.  and 
highly  visible  delineators  pose  issues  of 
interest  for  policy  development. 

3.  The  demonstration  project  has  been 
designed  with  three  distinct  phases. 
"Phase  1"  entails  studying  driver 
behavior  at  the  subject  crossings 
without  medians  and  with  locomotive 
horns  routinely  sounded.  "Phase  2"  of 
the  project  includes  studying  driver 
behavior  at  those  crossings  with 
medians  installed  but  with  locomotive 
horns  routinely  sounded.  "Phase  3"  of 
the  project  includes  studying  driver 
behavior  at  the  crossings  with  medians 
installed  and  routine  sounding  of 
locomotive  horns  prohibited.  As  an 
integral  part  of  this  demonstration,  the 
City  has  gathered  data  during  Phases  1 
and  2  concerning  base  line  safety  risk 
and  the  impact  on  risk  of  installing 
these  proposed  new  supplementary- 
safety  measures.  Data  concerning 
responses  to  the  automated  warning 
system  by  motor  vehicle  drivers  was 
gathered  by  means  of  video  monitoring 
of  driver  behavior. 

4.  All  engineering  improvements 
comprising  the  demonstration  have 
been  tested  and  evaluated  and  are 
deemed  necessary  in  lieu  of  the 
locomotive  horn 

5.  City  officials  have  expressed  a 
strong  interest  in  establishing  quiet 
zones  at  these  crossings,  which  are 
placed  within  a  segment  of  railroad 
exceeding  one-half  mile  in  length, 
making  establishment  of  a  quiet  zone 
clearly  practicable. 

6.  Issuance  of  this  order  will  assist  the 
FRA  in  gathering  information  and  data 
useful  to  development  of  innovative 
supplementary  safety  devices. 

7.  At  the  request  of  the  City  and  the 
FRA.  the  BNSF  has  fully  cooperated  in 
the  exploration  of  options  for  safety 
improvements  at  the  crossings  but 
considers  that  the  company  is  not  able 
to  unilaterally  cease  use  of  the  train 
horn  at  the  crossings,  absent  issuance  of 
this  order. 

Accordingly,  pursuant  to  49  U.S.C. 
20153(e)(1).  and  in  order  to  promote  the 
quiet  of  the  City,  and  to  promote  the 
development  of  innovative  safety 
measures  at  highway-rail  crossings,  / 
hereby  order  the  BNSF.  during  the  term 
of  this  order  and  in  accordance  with  its 
provisions,  to  cease  the  routine 
sounding  of  locomotive  horns  on 
approach  to  and  at  the  above  crossings 
during  the  period  known  as  Phase  3  of 
the  "Pilot  Project  Train  Whistle  Ban. 
City  of  Coon  Rapids.  Inc.  '  approved  by 
the  Minnesota  Commissioner  of 
Transportation  on  March  20,  2001  and 
beginning  on  such  date  as  the  City  may 


determine,  subject  to  the  following 
conditions: 

(a)  Once  ever>  crossing  configuration 
including  all  signage,  median  design, 
and  delineator  design  and  spacing  is 
approved  by  the  Minnesota 
Commissioner  of  Transportation  and 
even,'  crossing  is  so  configured,  the  City, 
through  an  authorized  officer,  shall 
inform  BNSF  in  writing  that  the  routine 
sounding  of  the  locomotive  horn  shall 
cease  pursuant  to  the  lerni^-  of  this  order 
and  shall  serve  such  notice  on  the  BNSF 
with  a  copy  sent  to  the  Associate 
Administrator  for  Safety.  FR,\.  at  least 
14  days  prior  to  the  date  on  which 
cessation  is  planned; 

(b)  All  hignway-rail  grade  crossing 
warning  devices  installed  at  the  crossing 
shall  operate  properlv  and  in 
accordance  with  the  provisions  of  49 
CFR  Part  234  In  the  event  of  a  warning 
system  malfunction  as  defined  in  49 
CFR  234.5.  an  engineer  operating  a  train 
through  the  crossing  is  not  responsible 
for  sounding  the  locomotive  horn  until 
he  or  she  has  been  informed  of  the 
warning  system  malfunction; 

(c)  Advance  warning  signs,  as 
approved  by  the  Minnesota 
Commissioner  of  Transportation,  and  in 
conformance  with  the  Manual  on 
l^niform  Traffic  Control  Devices  issued 
by  the  Federal  Highway  Administration 
shall  be  posted  and  maintained  by  the 
City  advising  motorists  that  locomotive 
horns  will  not  be  sounded; 

(d)  In  accordance  with  the  above 
Minnesota  Commissioner  of 
Transportation  approval  of  Mart  h  20, 
2001 .  the  City  shall  maintain  and 
monitor  videotapes  of  each  r;rossing  and 
submit  appropriate  reports  to  the 
Minnesota  Department  of 
Transportation;  and 

(e)  The  City,  in  consultation  with  th>' 
FRA  Regional  Administrator,  Region  4 
shall  be  responsible  for  further  data 
collection  to  determine  the  long-ferni 
effect  on  motorist  behavior  of  the  new 
engineering  improvements  at  thesp 
crossings  combined  with  c:essation  oi 
routine  use  of  locomotive  horns. 

Unless  rescinded  by  the  FR,^ 
Associate  Administrator  for  Safet\  at  an 
earlier  date,  this  order  is  in  effect  until 
the  effecti\  e  date  of  a  final  rule  issued 
pursuant  to  49  U.S.C.  20153.  provided 
that  the  Associate  Administrator  for 
Safety  determines  that  data  d(>\eloped 
during  the  initial  demonstration  period 
confirms  the  effectiveness  of  the  subjec:! 
engineering  improvements  and  periodic 
monitoring  continues  to  confirm  this 
effectiveness 

Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  frrm:  sounding  the 
locomotive  horn  to  pro\idp  a  warning  to 
vehicle  operators,  pedestrians. 


trespassers  or  crews  on  other  trains  in 
an  emergency  situation  if.  in  the 
engineer's  sole  judgment,  such  action  is 
appropriate  in  order  to  prevent 
imminent  injur}',  death  or  property 
damage.  This  order  does  not  require  that 
such  warnings  be  provided  nor  does  it 
impose  a  legal  duty  to  sound  the 
locomotive  horn  in  such  situations. 

Nothing  in  this  order  excuses 
compliance  with  sections  214.339, 
234.105.  234  106,  and  234.107  of  title 
49.  Code  of  Federal  Regulations, 
concerning  use  of  the  locomotive  horn 
under  circumstances  therein  described. 
Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  from  sounding  the 
locomotive  horn  or  whistle  to  provide 
necessary  communication  with  other 
trains  and  train  crew  members  if  other 
means  of  communication  are 
unavailable. 

Issued  in  Washington.  DC.  on  September 
28.  2001 
.Mian  Rutter. 

Federal  Railroad  Administrator 
IFR  Doc.  01-25105  Filed  10-5-01;  8:45  am) 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number   MARAD-2001  -10763] 

Requested  Administrative  Waiver  ot 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  .^dminislration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
II  d  rnqLiestftd  administrative  waiver  of 
thf  ( .oastwise  Trade  Laws  for  the  vessel 
ALBORADA. 

summary:  As  authorized  by  Pub.  L.  105- 
AHA.  thf  St'cr»'tary  of  Transportation,  as 
r^prpsented  b\  thf  Maritime 
.■\dministration  iMAR.-\Dj,  is  authorized 
to  grant  waivers  of  the  U.S. -build 
r>'(^uirpment  of  the  coastwise  laws  under 
ct'fldin  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR.^D  The  vessel,  and  a  description 
of  the  proposed  ser\ice,  is  listed  below. 
Interested  partie.s  may  comment  on  the 
effect  this  aition  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MARAD 
dttirmines  that  in  accordance  with  Pub 
L   105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  February 
1 1 ,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted 

DATES:  .Submit  comments  on  or  before 
November  8.  2001 


I 


51500 
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ADOflESSES:  Comnrents  should  refer  to 
docket  number  MAR.\D-2001-10763. 
Written  comments  may  be  submitted  by- 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW.,  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit'  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m  .  E  T  .  Monday  through 
Friday,  e.xcept  federal  holidays.  .\n 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot. gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  US.  Department  of 
Transportation.  Maritime 
Administration,  MAR-832  Room  7201. 
400  Seventh  Street.  SW  .  Washington, 
DC  20590.  Telephone  202-366-2307 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  US  -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers) 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MAR,-\D  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U,S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  ^  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel;  ALBORADA.  Owner:  lav  and 
Katherine  K.  Light, 

(2)  Size,  capacity  and  tonnage  of 
vessel  According  to  the  applicant; 
"Length  of  the  vessel  is  36.2  feet, 
breadth  is  1 1  2  feet,  depth  is  6  feet.  Net 
tonnage  is  10.  gross  is  12  " 

(3)  Intended  use  for  vessel,  inc:luding 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"It  is  my  intention  to  operate  a  sailing 
charter  service,  most  primarily,  but  not 
limited  to.  day-sailing  charters  (the 


proverbial  "Three-Hour-Cruise")  on  the 
Southwest  Florida  Gulf  coast,  based  in 
Fort  Myers  Beach,  I  intend  to  be 
licensed  as  an  "Operator  of  an 
Uninspected  Passenger  Vessel,  therefore 
limited  to  six  passengers   ' 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1979.  Place  of 
i:onstruction:  Kaohsiung.  Taiwan. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant;  "At  this  time,  there  is  no 
other  similar  legal  operation  in  that 
region." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "I  can't 
imagine  that  granting  this  waiver  would 
have  any  impact  whatsoever  on  any  US 
shipyard." 

Dated:  October  3.  2001. 

Bv  order  of  the  Maritimp  .^dIninistrator. 
foel  C.  Richard, 

.Serrefurv,  Maritime  Administration. 
(PR  Doc.  01-25266  Filed  10-5-01;  8:45  am] 

BILUNG  CODE  4910-«1-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docltet  Number:  MARAO-2001 -10765] 

Requested  Administrative  Waiver  of 
ttie  Coastwise  Trade  l^ws 

AGENCY:  Maritime  .Administration, 
Department  of  Transportation. 

ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
WANDERLUST. 

SUMMARY:  As  authorized  by  Pub.  L,  105- 
38,1,  the  Secretary  of  Transportation,  as 
represented  by  thf;  Maritime 
Administratifin  (MARAD).  is  authorized 
to  grant  waivers  of  the  U,S, -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  mav  comment  on  the 
effect  this  af:tion  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U,S, 
that  use  U.S  -flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905:  February 
11.  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
US. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 


DATES:  Submit  comments  on  or  before 
Novembers,  2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-10765, 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-^01. 
Department  of  Transportation,  400  7th 
St.,  SW,,  Washington,  DC  20590-0001, 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T,,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation.  Maritime 
Administiation,  MAR-832  Room  7201. 
400  Seventh  Street,  SW,,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
recei\ed:  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.* 
build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. 

\ame  of  vessel:  WANDERLUST, 
Owner:  Karen  and  Matt  Seekatz. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"LOA^lft:  Beam-13.7;  Gross  Tons-20: 
NetTons-16." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

We  intend  to  provide  cruising 
charters  for  no  more  than  12  passengers. 
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Our  geographic  region  of  intended 
operation  and  trade  will  be  our  home 
port  of  Valdez,  Alaska  and  Prince 
William  Sound.  Our  primary  focus  will 
be  cruising,  whale  watching,  kayak 
tours,  and  hunting  party  transports  and/ 
or  overnight  accommodations." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1979.  Place  of 
construction:  Taiwan  by  ROCS  Marine, 
Koehsiung. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "This  will  have  virtually 
no  impact  on  other  vessels  operating  in 
and  around  V'aldez  as  they  are 
commercial  fishing  vessels  and  sport 
fishing  charters.  By  the  ver\'  nature  of 
"WanderLust's"  construction,  we 
couldn't  possibly  jeopardize  either  of 
these  industries.  The  distance  to  good 
fishing  grounds  prevents  us  from 
entering  into  competition  with  the  local 
sport  fishing  charters.  It  is  90  miles  to 
the  Gulf  of  Alaska.  It  takes  them  3  hours 
to  get  there  and  it  takes  us  over  8.  We 
would  not  draw  the  same  level  of 
interest  as  their  clientele  for  the  purpose 
of  sport  fishing." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This  will 
have  absolutely  no  negative  impact  on 
U.S.  shipyards.  Once  granted  coastwise 
privileges,  U.S.  shipyards  will  benefit 
from  repair  work. 

Additionally,  to  build  a  41  foot  vessel 
for  the  purposes  we  request  would  be 
too  expensive  in  relation  to  return  on 
investment.  Only  an  existing,  older  and 
less  expensive  vessel  can  be  justified  in 
this  type  of  endeavor." 

Dated:  October  3.  2001. 

By  Order  of  the  Maritime  Administrator 
)oel  C.  Richard. 

Secretary.  Maritime  Administration. 
(FR  Dor.  01-25267  Filed  10-5-01;  8:45  am] 

BtlXING  CODE  4910-ai-P 


DEPARTMErfT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD-2001 -10764] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
BREAK"  N  WIND. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 


represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances,  A  request  for 
such  a  waiver  has  been  received  by 
MARAD  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S. -flag  vessels.  If  MAR.\D 
determines  that  in  accordance  with  Pub. 
L.  105-38.3  and  MAR.\Ds  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-fiag  vessels,  a  wai\er  will  not 
be  granted. 

DATES:  Submit  comments  on  nr  beff)re 
November  8,  2001 

ADDRESSES:  Comments  should  refer  t^ 
docket  number  MARAD-2001 -10764 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets,  Room  PL-401 , 
Department  of  Transportation.  400  7th 
St..  SW  .  Washington,  DC  20590-0001 
You  may  also  send  comments 
electronically  via  the  Internet  at  bttp 
dmses.dot.gov/submit/ .  All  comment.'^ 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  am 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn.  US  Department  of 
Transportation.  Maritime 
Administration.  MAR-832  Room  7201. 
400  Seventh  Street.  SW  .  Washington, 
DC  20590.  Telephone  202-366-2.107 
SUPPI^MENTARY  INFORMATION:  Title  \  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretarv'  of  Transportation  to 
administratively  waive  the  U.S. -build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 


i:oiTimenter  s  interest  ni  tin  waiMT 
application,  anci  a(idress  th<'  \\,ii\i  r 
criteria  given  m  «!  J88  4  ui  M.\K.\US 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waivtr  of  the  U.S.- 
build  Requirement 

ll )  Name  ul  vessel  and  owner  for 
which  waiver  is  requested. 

\ame  of  vessel:  BRE.\K  \  WIND. 
Owner:  Errol  Travers. 

(2)  Size.  f:apacity  and  toimage  of 
vessel.  According  to  the  applicant:  "36 
Feet,  7  Net  ton" 

(3)  Intenilcd  u^c  for  vessel,  including 
geographic  rt-giuii  of  intended  operation 
and  trade  According  to  the  applicant: 

Cominercial  Chartering"  "New 
Bedford  Fairhaven  MA  Buzzards  Bay 
rtrf'a 

i4)  Date  and  F'lace  of  construction  and 
(if  applicablcj  rebuilding.  Date  of 
ronstniction   T^Hl    Place  of 
construction  Cm  1  document. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant     There  will  be  no  adverse 
effect  on  other  L'.S  built  vessels  since 
there  i  urrentK  are  no  Sailboat  Charting 
m  existence  m  thi--  area." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
.\cf  ording  to  the  applicant:  "There  will 
be  no  adverse  impact  on  anv  US  vessel 
builders  or  ship  Nards   mih  •  ;i!\  '. '^sel 
IS  using  l.'S  ship\ar(i>-  im  r.'j.ur-  .md 
dockage  " 

Dated:  October  3.  2001 

B\  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary.  Maritime  Administration. 

FF  I>i(    (11 -.^268  Filed  10-5-01;  8:45  am] 

BtLLING  CODE  4910-«1-* 


DEPARTMENT  OF  THE  TREASURY 

Senior  Executive  Service  Combined 
Performance  Review  Board  (PRB) 

AGENCY:  Trt'dsurN  Department. 

ACTION:  \(iti(  e  of  Members  of  Combined 

Performance  Review  Board  (PRE). 

SUMMARY:  Pursuant  to  5  U.S.C. 

4314((  )(4).  this  notice  announces  the 
appointment  (if  members  of  the 
Combined  PRB  for  the  Bureau  of 
Engraving  and  Printing,  the  Financial 
Management  Service,  the  U.S.  Mint  and 
the  Bureau  of  the  Public  Debt.  The 
Board  reviews  the  performan(  i 
appraisals  of  career  senior  exw.utives 
below  the  level  of  bureau  head  and 
print;ipal  deput\  in  the  four  bureaus, 
except  for  exe<  utives  below  the 
Assistant  Commissioner  level  in  the 
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Financial  Management  Service  The 
Board  makes  recommendations 
regarding  proposed  performance 
appraisals,  ratings,  bonuses  and  other 
appropriate  personnel  actions. 
COMPOSmON  OF  COMBINED  PRB:  The 
Board  shall  consist  of  at  least  three 
voting  members.  In  case  of  an  appraisal 
of  a  career  appointee,  more  than  half  of 
the  members  shall  consist  of  career 
appointees.  The  names  and  titles  of  the 
Combined  PRB  members  are  as  follows 
PRIMARY  MEMBERS:  Jay  M  Weinstein. 
Associate  Director  for  Policy  and 
Management  &  CFO.  Mint:  Debra  L. 
Hines,  Assistant  Commissioner  (Public 
Debt  Accounting).  PD;  loel  C.  Ta\ib, 
Associate  Director  (Management),  E&P; 
Larry  D.  Stout,  Assistant  Commissioner, 
Federal  Finance,  FMS 
ALTERNATE  MEMBERS:  David  Pickens. 
Associate  Director  for  Numismatics, 
Mint;  Frederick  A.  Pyatt.  Assistant 
Commissioner  (Office  of  Investor 
Services).  PD;  Gregory  D.  Carper. 
Associate  Director  (Chief  Financial 
Officer).  E&P;  Scott  Johnson,  .^ssistant 
Commissioner,  Management  &  CFO, 
FMS 

DATES:  Membership  is  effective  on 
October  y,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Jo'l 
C.  Taub.  .^ssociate  Director 
(Management).  Bureau  of  Engravmg  and 
Printing.  14tn  and  C  Sts..  Washington, 
DC  20228. (202)  874-2040. 

This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations, 

foe!  C.  Taub.  I 

Afsoriate  Director  'Management],  Bureau  of 

Engrjving  and  Pnntwg- 

IFR  Doc.  01-25186  Filed  10-=>-01:  845  am] 

BILLING  CODE  4S4O-01-W 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

[Docket  No.  01-22]  | 

Preefnption  Opinion 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury . 
ACTION:  Notice. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  its 
response  to  a  written  request  for  the 
OCC's  opinion  of  whether  Federal  law 
preempts  certain  provisions  of  the  West 
Virginia  Insurance  Sales  Consumer 
Protection  Act  (West  Virginia  .^ct  ur 
Act).  The  OCC  has  determined  that 
Federal  law  preempts  some,  but  not  all, 
provisions  of  the  VVest  Virginia  Act. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Tenhundfeld,  Assistant  Director, 
or  Mar,'  .^nn  Nash.  Clounsel,  Legislative 
and  Regulatorv  Activities  Division, 
(202)  874-.SOqO 

SUPP1.EMENTARY  INFORMATION:  On  June  2, 
2000,  the  OCC  published  in  the  Federal 
Register  notice  of  a  request  from  the 
West  Virginia  Bankers  Association 
(Requester)  for  the  OCC's  opinion 
concerning  whether  section  104  of  the 
Gramm-Leach-Blilev  Act  (GLBA) 
preempts  certain  provisions  of  the  West 
Virginia  Act  See  Notice  of  Request  for 
Preemption  Determination.  65  FR  35420 
dune  2,  2000)  (Notice).  The  OCC  is 
publishing  its  response  to  the  request  as 
an  appendix  to  this  notice. 

In  the  Notice,  the  OCC  requested 
public  comment  on  whether  Federal  law- 
preempts  the  provisions  of  the  West 
Virginia  Act  that  the  Requester  had 
identified  In  response,  the  OCC 
received  67  comments  from  6,3 
commenters  A  number  of  commenters. 
including  banks  and  the  West  Virginia 
banking  trade  association,  thought  that 
some  or  all  of  the  provisions  in  question 
were  pre<=mpted.  Other  commenters 
opposed  preemption,  generally  asserting 
that  provisions  of  the  West  Virginia  Act 
fell  within  the  safe  harbor  provisions  of 
GLB.-\  or  (lid  not  prfvent  or  significantly 
interfere  with  the  ability  of  a  financial 
institution  to  engage  in  any  insurance 
sales,  solicitation,  or  crossmarketing 
activity. 

For  the  reasons  described  in  the 
preemption  opinion,  the  OCC  has 
concluded  that  Federal  law  preempts 
some,  but  not  all.  of  the  provisions  of 
the  West  Virginia  Act.  In  particular,  it 
is  the  OCC's  opinion  that  Federal  law 
does  not  prcfinpt  the  following 
provisions  of  the  West  Virginia  Act  with 
respect  to  national  banks: 

•  The  Act's  prohibition  against 
requiring  or  implving  that  the  purchase 
of  an  insurance  product  from  a  financial 
in.stitution  is  required  as  a  condition  of 
a  loan; 

•  The  Act's  provision  prohibiting  a 
financial  institution  from  offering  an 
insurance  product  in  combination  with 
other  products  unless  all  of  the  products 
are  available  separately:  and 

•  The  Act's  requirement  that,  where 
insurance  is  required  as  a  condition  of 
obtaining  a  loan,  the  insurance  and 
credit  transactions  be  completed 
independently  and  through  separate 
documents 

We  also  conclude  that  the  following 
provision  of  the  .Act  is  preempted  only 
in  part 

•  With  respect  to  the  Act's  disclosure 
requirements,  we  conclude  that  the 
provisions  prescribing  the  content  of  the 


disclosures  that  a  financial  institution  is 
required  to  make  in  connection  with  the 
solicitation  of  an  insurance  product,  and 
the  requirement  that  a  financial 
institution  that  sells  insurance  obtain  a 
written  acknowledgment,  in  a  separate 
document,  from  its  insurance  customer 
that  certain  disclosures  were  provided 
are  not  preempted;  but  that  the  Act's 
provisions  regarding  the  manner  and 
timing  of  certain  required  disclosures 
are  preempted. 

Finally,  it  is  our  opinion  that  Federal 
law  does  preempt  the  following 
provisions  of  the  West  Virginia  Act  with 
respect  to  national  banks: 

•  The  Act's  provisions  requiring 
financial  institutions  to  use  separate 
employees  for  insurance  solicitations; 

•  The  Act's  restrictions  on  the  timing 
of  bank  employees'  referral  or 
solicitation  of  insurance  business  from 
customers  who  have  loan  applications 
pending  with  the  bank; 

•  The  Act's  restrictions  on  sharing 
with  bank  affiliates  information 
acquired  by  a  financial  institution  in  the 
course  of  a  loan  transaction  to  solicit  or 
offer  insurance;  and 

•  The  Act's  requirement  that  financial 
institutions  segregate  the  place  of 
solicitation  or  sale  of  insurance  so  that 

it  is  readily  distinguishable  as  separate 
and  distinct  from  the  deposit-taking  and 
lending  areas. 

The  analysis  used  to  reach  these 
conclusions  and  the  reasons  for  each 
conclusion  are  described  in  detail  in  our 
reply  to  the  Requester, 

Dated:  September  24.  2001. 
|ohn  D.  Hawke,  |r.. 

Comptroller  of  the  Currency. 

Attachment 

.September  24,  2001 

Sandra  Murphy,  Esq., 

Bowles  Rice  McDavid  Graff  Jt  Love. 

eOOQuarrier  St.. 

Charleston.  West  Virginia  25301, 

Dear  Ms,  Murphy:  This  letter  replies  to 
vour  request,  on  behalf  of  the  VVest  Virginia 
Bankers  Association,  for  the  opinion  of  the 
Office  of  the  Comptroller  of  the  Currency 
(OCC)  concerning  whether  certain  provisions 
of  the  West  Virginia  Insurance  Sales 
Consumer  Protection  Act  (the  West  Virginia 
Act) '  apply  to  national  banks. 

For  the  reasons  described  in  detail  in  this 
letter,  we  have  concluded  that  Federal  law 
preempts  some,  but  not  all.  of  the  provisions 
of  the  West  Virginia  Act  that  you  have  asked 
us  to  review.  In  particular,  it  is  our  opinion 
that  Federal  law  does  not  preempt  the 


'  The  provisions  of  the  West  Virginia  Act  that  you 
have  asked  us  to  review  are  codified  al  W  Va.  Code 
6i§3:)-llA-6.  33-llA-S  to  -11.  and  33-nA-13 
and  -14  (20001.  For  the  sake  of  simplicity,  this  letter 
usually  refer  to  these  provisions  by  section  number 
only  Thus,  for  example,  we  refer  to  §  33-1  lA-6  as 
"section  6." 
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following  provisions  of  thf^  West  Virginia  .Ai  ! 
with  respect  to  national  hanks: 

•  the  Act's  prohibition,  in  sef  turn  Hlrt], 
against  requiring  or  im[)i\  ing  thrft  the 
purchase  of  an  insurani  e  produi  t  from  a 
financial  institution  is  recjuiret!  as  a 

r  onditinn  of  a  loan: 

•  the  .Act's  provision,  in  section  8(b), 
prohibiting  a  financial  institution  from 
offering  an  insurance  product  in  combination 
with  other  products  unless  all  of  the  prodm  ts 
are  a\dilal)le  separatelv;  and 

•  the  .Act's  requirement,  in  se(  tion  1 1  (a), 
that,  where  insurance  is  required  as  a 
condition  of  obtaining  a  loan,  the  insurance 
and  ( redit  transac  tinns  be  completed 
independenth  and  thrriugli  -,e(iarate 
documents. 

We  also  conclude  that  the  following 
pro\ision  of  the  .■\f:t  is  preempted  onlv  in 
part: 

•  with  respect  to  the  Act's  disclosure 
requirements,  we  f  onclude  that  the 
provisions,  in  section  9(a].  prescribing  the 
content  of  the  disclosures  that  a  finani  ial 
institution  is  required  to  make  in  (  oiinec  tion 
with  the  solicitation  of  an  insurance  product, 
and  the  requirement,  in  section  9(c).  that  a 
financial  institution  that  sells  insurance 
obtain  a  written  acknowledgment,  in  a 
separate  document,  from  its  insurance 
customer  that  c  ertain  disclosures  were 
provided  are  not  preempted;  but  that  the 
.Act's  [irovisions.  in  section  9(a).  regarding 
the  manner  and  timing  of  certain  required 
disclosures  are  preempted. 

Finally,  it  js  our  opinion  that  Federal  law 
does  preempt  the  tollowing  provisions  of  the 
West  Virginia  .Ac  t  u  ;tli  rr^pii  t  tn  national 
banks: 

•  the  Act's  provisions,  in  section  6. 
requiring  Tinancial  instifiifions  lo  use 
separate  employees  for  insurance 
solii  itations: 

•  the  .Acts  re^tri(  tions,  in  section  10(a),  on 
the  timing  of  bank  enij)lo\ees  referral  or 
solicitation  of  insurani  v  business  from 
customers  who  ha\t'  loan  ajiplif  Htuiii', 
pending  with  the  bank: 

•  the  .Act's  restrictions,  in  ^e(  tions  \Mh] 
and  i:i((.).  on  sharing  with  bank  aftiliates 
information  acquired  b\  a  fiiianc  ial 
institution  in  the  course  of  a  loan  transai  tinn 
to  soli(  it  or  offer  insurani  e:  and 

•  the  .Act's  requirement,  in  section  14.  that 
financial  institutions  segregate  the  place  ot 
■-dlii  itation  or  sale  of  insurani  e  so  that  it  is 
readily  distinguishable  as  separate  and 
distinct  from  the  deposit-taking  aiul  leiulint; 
areas 

In  reaciiing  these  com  lusiuns.  we  ha\e 
re\  lewed  eac  h  of  the  [irovisions  ol  the  West 
\irginia  ,Ac:t  under  the  applicable  legal 
standards,  including  the  pro\  isions  of  the 
Gramm-Leach-Blilev  .Act  (GLBA)-  that 
govern  the  applic  ability  of  State  law  to 
national  banks.  We  also  have  relied  on  our 
experience  in  supervising  national  banks  that 
engage  in  insurance  acti\  ities  to  evaluate  the 
effec:ts  of  the  .State  law  provisions  under 
consideration  here  on  national  banks'  abilits 
to  conduc  t  an  insurance  business. 

Where  the  text  oi  the  West  \'irginia  .Act  left 
some  doubt  about  how  a  particular  provision 


would  t)t>  admiru'-lereti  or  applied  as  a 
[iraclK  al  matter,  we  ha\e  relied  on  the 
written  comment  submitted  bv  the  Insurance 
Commissioner  for  the  State  of  West  Virginia 
and  on  discussions  with  the  staff  of  the  West 
Virginia  Insuram  >■  n'ii.trtment. 

In  addition,  we  note  ttiat  the  National 
.Association  of  Insurance  Commissioners 
(N.AIC)  has  recently  adopted  revisions  to  the 
N.AIC's  Model  I'nfair  Trade  Practices  Act  (the 
Model  .Act)  intended  to  implement  the 
insurance  functional  regulation  framework 
established  bv  the  CLBA.  None  of  the 
cone  lusions  reached  in  this  letter  result  in  a 
finding  that  any  of  the  provisions  of  the 
Model  .Act  that  were  adopted  to  implement 
the  CLB.A  would  be  preempted. 

The  first  section  of  this  letter  provides 
bac  kground  on  the  process  we  used  to 
develop  our  opinion  and  addresses  the 
significant  comments  that  we  received  in 
response  to  our  publication  of  notice  of  your 
request.  The  second  section  describes  the 
tramework  that  governs  our  legal  analysis. 
Finally,  the  third  section  analyzes  each  of  the 
pro\  isions  of  the  West  Virginia  Act  that  you 
have  asked  us  lo  review  under  the  applicable 
principles  of  Federal  preemption. 

1.  Bat  kground:  The  West  \  irtjinia  Rankers 
As.so(.iation  Request 

On  A[)ri!  14.  1997.  the  State  of  West 
Virginia  enacted  the  West  Virginia  Insurance 
Sales  Consumer  Protection  Act.  The  West 
Virginia  Act  imposes  a  number  of 
requirements  that  affect  the  insurance  sales, 
solicitation,  or  cross-marketing  activities  of 
financial  institutions,  including  national 
banks. 

By  letter  dated  May  8.  2000.  you  requested 
the  (X;C"s  opinion  on  whether  section  104  of 
the  (JLB.A  '  preempts  the  specific  provisions 
of  the  West  S'irginia  .Act  that  your  letter 
identified.  In  support  of  your  request,  you 
asserted  that  the  West  Virginia  provisions  do 
not  fall  within  the  express  safe  harbor 
provisions  of  the  GLBA  (Safe  Harbors),''  or 
are  more  burdensome  or  restrictive  than  the 
Safe  Harbors,  and  impose  requirements  that 
[ireveni  or  significantly  interfere-uith  the 
abilitv  of  national  banks  lo  exercise  their 
authority  to  engage  in  insurance  sales, 
■-olicitalion,  or  crossmarketing  activities. 

On  |une  2,  2000.  the  CXT.  published  notice 
oi  your  request  in  the  Federal  Register  and 
requested  comments  on  whether  Federal  law 
preempts  the  West  Virginia  .Ac;l  provisions.* 
We  received  a  total  of  67  comments  from  63 
different  commenters.^  Several  commenters. 
primarily  banks  and  West  Virginia  banking 
trade  associations,  supported  preemption  of 
some  or  all  of  the  West  Virginia  provisions. 
(Commenters  opposing  preemption  generally 


-Sop  Put)   I     Nil    ll)h-in2.  1 1 .)  Stdl    li.lHlN, 
12,  iy4<f| 


Id   dt  d  104.  113  Slat.  1352  (1999).  Section  1(M 
of  thp(;i.BA  IS  codified  at  15  U.S.C.  6701.  In  this 
letter,  we  cite  se<:tion  104  tif  the  GLBA  rather  than 
Id  the  provision  as  codified 

<  See  GLBA  M04(d)(2)(B) 

•  See  65  FR  35420  ()une  2.  2000). 

'The  Independent  Insurance  Agents  of  Louisiana 
Mibmitted  five  identical  letters  signed  by  five 
differt'nt  (ifficers:  ten  organizations  representing 
insurance  agents  filed  identical,  or  substantially 
similar,  letters:  and  two  organizations  representing 
iwnk>.  tliHi  M'l!  inMinuK  e  filed  virtually  identical 
I  nnirnentv 


said  that  some  or  all  of  the  provisions  under 
review  fall  within  the  Safe  Harbors  and  are 
therefore  protected  from  preemption.  These 
commenters  also  asserted  that  the  provisions, 
not  covered  by  a  Safe  Harbor  nevertheless  are 
protected  from  preemption  because  they  do 
not  "prevent  or  significantly  interfere"  with 
the  ability  of  a  financial  institution  or  its 
affiliate  to  engage  in  any  insurance  sales, 
solicitation,  or  crossmarketing  activity.  The 
discussion  in  Section  III  addresses  these 
points  with  respect  lo  each  Stale  law- 
provision  that  we  conclude  is  preempted  by 
Federal  law. 

Some  of  the  commenters  opposed  lo 
preemption  also  argued  more  generally  thai 
the  OCC  lacks  the  authority  to  determine 
whether  Federal  law  preempts  the  West 
Virginia  provisions.  As  these  comments 
suggest.  Federal  courts,  rather  than  the  OCC. 
are  the  ultimate  arbiters  of  whether  Federal 
law  preempts  Stale  law  in  a  particular  case. 
There  are,  nonetheless,  sound  reasons  why 
the  OCC  should  provide  its  opinion  about  the 
likely  outcome  of  consideration  of  these 
issues  by  Federal  courts.  As  the  primary 
supervisor  of  national  banks,  the  OCC  is 
uniquely  positioned  lo  evaluate  the  effect  of 
the  West  Virginia  Act  on  national  banks' 
ability  lo  exercise  their  Federal  authority  to 
sell  insurance. 

F"urther,  from  the  practical  perspective,  in 
the  absence  of  interpretive  advice,  national 
banks  that  sell,  or  wish  lo  sell.  insurani:e  in 
West  Virginia  will  fac:e  added  cost,  burden, 
and  uncertainly.  Those  banks  would  either 
have  to  comply  with  the  provisions  of  the 
Act,  whether  or  not  they  apply  under  the 
relevant  Federal  preemption  standards,  or 
risk  adverse  action  by  the  .Stale.  The  costs  of 
either  alternative,  measured  both  directly  and 
in  lost  business  opportunities,  could  well  be 
substantial. 

A  few  c;ommenters  opposed  lo  preemption 
asserted  that  the  OCC  should  not  find  that 
Federal  law  preempts  the  West  Virginia  .Ac:t 
provisions  because  Slate  insurance  regulators 
are.  pursuant  to  the  CLBA.  responsible  for 
the  functional  regulation  of  the  business  of 
insurance.  Several  commenters  made  the 
related  argument  that  West  Virginia's  interest 
in  prolei;ling  consumers  pursuant  lo  its 
insurance  sales  practices  statute  should 
c:ompel  the  conclusion  that  F'ederal  law  does 
not  preempt  the  West  Virginia  Act. 

As  we  discuss  fully  in  the  next  section  of 
this  opinion,  however,  the  CLBA  provides 
that  the  States'  functional  regulation 
authority  over  insurance  activities  is  subject, 
in  certain  respects,  to  Federal  preemption 
standards.  In  particular,  the  question  whether 
a  Slate  insurance  sales  law  applies  lo 
national  banks  is  resolved  b\  applic:ation  of 
the  F'ederal  standards  lo  the  Stale  provision 
in  question.  The  next  sec:lion  describes  the 

applicabU'  F.'dMral  wl;^rwt.irif., 

II.  Federal  Preemplinn  SlaruLiids 

The  GLBA  provisions  that  govern  how 
State  law  applies  to  national  banks  (and  other 
depository  institutions]  are  complex.  In  some 
respects,  the  statute  retains  i!stablished 
standards,  together  with  important  judicial 
prec:edenls.  In  other  respef:ls.  it  replaces 
existing  standards  with  new  rules.  Because 
the  GLBA  expressly  incorporates  the  derision 
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of  the  l.'nited  States  Supreme  Court  in 
Barnett  Bank  of  Marion  County,  N.A  v. 
Nelson'  for  certain  purposes,  we  first  review 
the  Barnett  decision,  then  describe  the 
relevant  statutory  provisions. 

A.  The  Barnett  Decision 

Since  the  inception  of  the  national  bank 
charter.  Federal  courts  have  decided 
questions  about  the  applicability  of  State  law 
to  a  national  bank's  exercise  of  its  Federally 
authorized  powers  by  applying  principles 
derived  from  the  Supremacy  Clause  of  the 
I'nited  States  Constitution,  In  Bamett.  the 
Supreme  Court  considered  a  Florida  law  that 
prohibited  a  licensed  insurant  e  agent  from 
engaging  in  insurance  agency  activities  if  the 
agent  was  "associated  with.  *    *    *  owned  or 
controlled  b\  ' "  a  financial  institution.  The 
Court  held  that  the  Florida  statute  was 
preempted  bv  the  Federal  statute — 12  U.S.C. 
^92 — that  authorizes  national  banks  to  sell 
insurance  in  small  towns  without  regard  to 
affiliation  or  control. 

To  reach  this  conclusion,  the  Court  first 
reviewed  the  Federal  authontv  provided  to 
national  banks  bv  section  "^2   It  held  that 
section  92  granted  to  national  banks  "a 
broad,  not  a  limited,  permission"  to  sell 
insurant  e'  In  this  context,  the  Court  then 
applied  traditional  Federal  preemption 
standards,  ">  concluding  that  the  Florida 
statute  at  issue  conflicted  with  section  92 
bee  ause  the  Florida  law  was  "an  obstacle  to 
ttie  accomplishment  and  execution  of  the  full 


517  I   SC,  25(1996) 

"See  Fla,  Slat.  .Ann.  §626  988(21(1996). 

'The  Court  considered  a  national  bank's 
authontv  tn  sell  insurance  in  the  hi.storical  context 
nf  ihp  Federal  stdtulorv  scheme  of  national  bank 
reaulation 

jTlhe  Federal  Statute  (i.e..  section  92)  says  that 
Its  ({rant  of  authority  to  sell  insurance  is  in 
addition  to  the  powers  now  vested  by  law  in 
national  ibanksl     In  using  the  word  "powers. "  the 
statute  chooses  a  legal  concept  that,  in  the  context 
uf  national  bank  legislation,  has  a  history  That 
hi'itnn  is  one  of  inlerpreting  grants  of  both 
fnumeratfd  and  incidental  "powers'"  to  national 
bank.>  .!•;  grants  of  authority  not  normally  limited 
by.  but  rather  ordinarily  pre-empting,  contrary  slate 
law 

Bamett.  il7  IS  at  32  (citations  omitted). 

•"  The  Court  summarized  the  three  traditional 
constitutional  ba.ses  for  Federal  preemption  of  State 
law — express  preemption,  preemption  because 
Congress  has    occupied  the  field"  of  regulation, 
and  preemption  on  account  of  a  conflict  between 
Federal  and  Stale  law — as  follows: 

Sometimes  courts,  when  facing  the  pre-emption 
question,  find  language  in  the  federal  statute  that 
reveals  an  explicit  congressional  intent  to  pre-empt 
stale  law   Morp  often,  explicit  pre-emption  language 
does  not  appear,  or  does  not  directly  answer  the 
question   In  that  event,  courts  must  consider 
whether  the  federal  statute  s  "slructure  and 
purpose     or  nonspecific  statutory  language, 
nonetheless  reveal  a  clear,  but  implicit,  pre-emptive 
intent   A  federal  slatule.  for  example,  may  create  a 
scheme  of  fedeml  regulation    so  pervasive  as  to 
make  reasonable  the  inference  that  Congress  left  no 
rrxim  for  the  Stdles  tr,  supplement  it      .Mternalively. 
federal  law  mav  tie  in    irreconi  liable  confiict"  with 
slate  law   (^jmpliance  with  txjth  statutes   for 
example,  may  (je  a  "physical  imp<jssibility,"  or.  the 
state  laws  may    stanidl  as  an  obstacle  to  the 
accomplishment  and  exetution  of  the  full  purposes 
of  and  obiectivps  of  Ck)ngress 

Id   si  31  (citations  omitted) 


purposes  and  objectives  of  Congress"  "  in 
granting  national  banks  the  power  to  sell 
insurance  and  was.  therefore,  preempted. 

The  Court  went  on  to  note  that,  while 
Congress's  grant  of  a  Federal  power  cannot  be 
made  subject  to  State-imposed  conditions. 
State  statutes  having  only  a  small  effect  on 
the  national  bank's  exercise  of  that  power 
may  still  apply: 

In  defining  the  pre-emptive  scope  of 
statutes  and  regulations  granting  a  power  to 
national  banks,  (prior  preemption]  cases  take 
the  view  that  normallv  Congress  would  not 
want  States  to  forbid,  or  to  impair 
significantly,  the  exercise  of  a  power  that 
Congress  explicitly  granted.  To  say  this  is  not 
to  deprive  States  of  the  power  to  regulate 
national  banks,  where  (unlike  here)  doing  so 
does  not  prevent  or  significantlv  interfere 
with  the  national  bank's  exercise  of  its 
powers.'^ 

The  Court  cited  three  cases  to  illustrate  the 
point  that  State  laws  will  not  be  preempted 
if  they  do  not.  for  example,  "unlawfully 
encroach"  upon,  "hamper.  "  or  "impair"  the 
bank's  ability  to  engage  in  the  authorized 
activity."  The  Slate  laws  that  were  found  to 
apply  to  national  banks  in  these  cases  did  not 
serve  to  limit  the  exert;ise  of  bank  powers. 

Under  the  standards  used  by  the  Court  in 
Barnett.  a  conflict  between  a  state  law  and 
Federal  law  need  not  be  complete  in  order  for 
Federal  law  to  have  preemptive  effect   Where 
a  Federal  grant  of  authoritv  is  unrestricted. 
State  law  that  attempts  to  place  limits  on  the 
scope  and  exercise  of  that  authorit\  will  be 
preetnpted.'^  Thus.  Federal  law  preempts  not 
only  State  laws  that  purport  to  prohibit  a 
national  bank  from  engaging  in  an  activity 
permissible  under  Federal  law  but  also  State 
laws  that  condition  or  confine  the  exercise  b\ 
a  national  bank  of  its  express  or  incidental 
powers. 

The  Bamett  case  is  clear,  murcox  er.  that 
State  law  does  apply  when  a  Federal  grant  of 
power  to  national  banks  is  accompanied  by 
an  "explicit  statement  that  the  exercise  of 
that  power  is  subject  to  state  law.  "  '^  We  next 
review  the  relevant  provisions  of  the  CLB.^ 
to  evaluate  the  extent  to  which  that  statute 
subjects  national  banks'  power  to  engage  in 


"Id  at  31  (quoting  Mines  v.  Davidowtl?    U2  I    S 
52.67(1941)). 

^'  Id.  at  33  (citations  omitted). 

"Id.  at  33-34  (citing  'Anderson  .Vaf  Bnnk  v 
Luckett.  321  U.S.  233.  247-252  (1944)  (state  statute 
administering  abandoned  deposit  accounts  did  not 
unlaivfulllyl  encToac|h|  on  the  rights  and  privileges 
of  national  banks');  McClellan  v  f.hifjnian.  164  IS 
347.  358  (1896)  (application  to  national  lianks  of 
state  statute  forbidding  certain  real  estate  transfers 
by  insolvent  transferees  would  not  destrolvl  or 
hampelrl'  national  banks'  functions).  Sational  Bank 
v.  Commonwealth.  9  Wall   353.  362  (IHTOI  (national 
banks  subject  to  state  law  that  does  not  interfere 
with,  or  impair  Inational  banks  ]  '-fficiencv  in 
performing  the  functions  by  whic  h  they  are 
designed  to  serve  |lhe  Federal]  (kivernment').  "). 

'<See,  e.g..  New  York  Bankers  Assn.  Inc.  v. 
Levin.  999  F.  Supp   716.  7iq!VVDNV    19981 
(holding  that  a  New  York  statute  that  restricted  the 
types  of  insurance  banks  could  sell  to  their 
customers  was  preempted  on  the  grounds  that  the 
State  law  "constitutes  an  interferencf  with  Ibanksl 
rights  "  to  sell  insurance). 

"Bamett.  517  U.S.  at  34. 


the  insurance  sales,  solicitation,  and  cross- 
marketing  activities  covered  to  State  law. 

B.  The  GLBA's  Federal  Preemption  Standards 

The  GLBA  actualPy  contains  several 
different  preemption  standards  for  different 
aspects  of  the  operations  of  banks  and  their 
affiliates.  First,  section  104(c)(1)  of  the  GLB,^ 
broadly  preempts  any  State  law  that 
"prevents  or  restricts  "  the  ability  of  a 
national  bank  (or  other  depository 
institution),  or  its  affiliate,  from  being 
affiliated  with  any  entity  if  the  affiliation  is 
authorized  or  permitted  by  Federal  law.""' 
Similarly,  section  104(d)(1)  preempts  any 
State  law  that  "prevents  or  restricts"  a 
national  bank  (or  other  depository 
institution),  or  its  affiliate,  from  engaging  in 
any  activity — other  than  insurance  sales, 
solicitation,  or  cross-marketing — that  is 
permissible  for  that  entity  to  engage  in  under 
theGLB,\.>' 

With  respect  to  insurance  sales. 
solicitation,  or  cross-marketing  activities. 
section  104(d)(2)  precludes  any  State  action 
that  "prevents  or  significantly  interferes" 
with  those  activities  when  conducted  by  a 
depository  institution  or  its  affiliate.'" 
However,  the  statute  expressly  protects  from 
preemption  13  specifiecl  types  of  restrictions 
on  insurance  sales,  solicitation,  and  cross- 
marketing  activities.'''  The  Barnett  standards 
for  preemption  continue  to  apply,  however, 
to  State  laws  regarding  insuranc:e  sales, 
solicitation,  and  cross-marketing  activities 
that  are  not  covered  by  (or  substantially  the 
same  as)  these  13  "Safe  Harbors   "'" 

These  provisions  of  section  104  require  a 
three-step  analysis  in  order  to  determine 
whether  a  partic  ular  Stale  law  applies  to  a 
national  bank.  First,  if  the  State  law  in 
fjuestion  is  of  a  type  addressed  bv  section 
104.  it  is  necessary  to  determine  which 
preemption  standard — that  is.  whic  h 
subsection  of  section  104 — governs.  Second, 
if  the  State  layv  pertains  to  an  insurance  sales, 
solicitation,  or  cross-marketing  activity,  then 
we  must  determine  whether  it  is  protet;ted 
from  preemption  by  any  of  the  1.1  Safe 
Harbors  set  forth  in  section  104(d)(2)(B). 
Finally,  if  the  State  law  pertains  to  insurance 
sales,  solicitation,  cir  cross-marketing  but  is 
not  protected  by  any  Safe  Harbor,  the  third 


"••' See  (iLBAS  104(c)(1).  Section  104((:)12) 
contains  exceptions  to  this  preemption  standaril  for 
certain  types  of  Slate  regulation  of  insurance 
underwriters  that  are  not  relevant  to  our  analysis  of 
the  West  Virginia  Act 

''See  id,  t|  104(d|(ll.  (J|(B)   .Sec;tion  K)4(d|(3) 
excepts  from  preemption  under  the  "prevent  or 
restrict"  standard  in  section  104(d|(!)  certain  State 
laws  regulating  the  activities  (other  than  sales- 
related  activities)  of  insurance  companies  land 
depository  institutions  providing  savings  liank  life 
insurance).  See  id  ^  104(d)(3) 

'"See  id.  iil04(d)(2)(AI 

'"'See  id.  §  104(d)(2)(B)(iHxiii) 

-"Slate  statutes  that  were  enacted  after  September 
3.  1998.  also  must  meet  certain  non-discrimination 
standards  with  respect  to  those  provisions  not 
covered  by  the  Safe  Harbors.  See  id,  §  104(e)  The 
West  Virginia  law  was  enac:ted  on  April  14.  1997, 
and  therefore  these  nondiscrimination  provisions 
are  not  applicable  to  this  analysis. 

Section  104(d|(4)  addresses  financial  activities 
other  than  insurance,  and  thus  also  is  not  relevant 
for  purposes  of  this  analysis. 
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step  is  to  determine  whether  Federal  lavs- 
preempts  the  West  Virginia  provision  under 
the  Barnett  standards,  as  incorporated  bv 
section  104(d)(2)(A). 

Section  104(d)(2)(A)  provides: 

In  acc:ordance  with  the  legal  standard  for 
preemption  set  forth  in  the  decision  of  the 
.Supreme  Court  of  the  United  States  in 
Barnett  Bank  of  Marion  County  N.A  \  . 
Nelson.  517  U.S.  25  (1996),  no  State  may.  bv 
statute,  regulation,  order,  interpretation  or 
other  action,  prevent  or  significantly  interfere 
with  the  ability  of  a  depository  institution,  or 
an  affiliate  thereof,  to  engage,  directly  or 
indirectly,  either  by  itself  or  in  conjunction 
with  an  affiliate  or  any  other  person,  in  any 
insurance  sales,  solicitation,  or 
crossmarketing  activity  '' 
The  text  of  section  104  makes  clear  that  its 
"prevent  or  significantlv  interfere"  standard 
is  the  same  as  the  standard  that  was  applied 
by  the  Supreme  Court  in  the  Barnett  case. 
The  standard  itself  expressly  incorporates 
Barnett,  Moreover,  language  that  appears 
later  in  the  same  paragraph — paragraph  (2)  (jf 
subsection  (d) — expressly  preserves  the 
Barnett  decision.  That  language  savs  that 

Nothing  in  this  paragraph  shall  be 
construed  (I)  to  limit  the  applicability  of  the 
decision  of  the  Supreme  Court  in  Barnett 
Bank  of  Marion  County  N  A   y  Nelson.  517 
U.S.  25  (1996)  with  respect  to  any  State 
statute,  regulation,  order,  interpretation,  or 
other  action  that  is  not  referred  to  or 
described  in  subparagraph  (B);  or  (II]  to 
create  any  inference  with  respect  to  any  State 
statute,  regulation,  order,  interpretation,  or 
other  action  that  is  not  described  in  this 
paragraph,'^^ 

The  effect  of  this  language  is  to  preserve 
both  the  standards  that  the  Supreme  Court 
articulated  in  the  Barnett  decision  and  also 
the  analysis  that  the  Court  used  in  that  case 
Thu.s.  (he  standard  for  preemption  u.sed  by 
the  Court  in  Barnett  before  enactment  of 
C,LB.\  is  the  same  standard  that  applies  toda\ 
with  respect  to  State  insurance  sales. 
solicitation,  or  cross-marketing  laws  that  are 
not  covered  bv  a  Safe  Harbor. 

The  Senate  Report  accompanying  the 
GLB.A.  in  commenting  on  a  provision 
prescribing  the  "prevent  or  significantK 
interfere"  standard,  using  language  that  was 
almost  identical  to  the  language  of  section 
104(d)(2)  as  ultimately  enacted,  confirms  this 
view.  The  Senate  Report  states  that: 

The  Committee  believes  that  State 
insurance  sales,  solicitation,  and  cross- 
marketing  laws  adopted  prior  to  September  3. 
1998  should  be  subjett  to  preemption  under 
the  preemption  standards  applicable  when 
suc;h  laws  were  adopted  Thus,  it  is  the 
Committee's  intent  that  suc;h  laws  may  be 
subject  to  preemption  under  applicable  case 
law.  and  the  statutory  preemption  standard 
set  forth  in  subsection  104(d)(2)(A).  which  is 


••' Id.  ^  104(d)(2)(A) 

--  Id,  §  104{d)t2)(C)(iiil  The  rpferenrf  in  tho  first 
clause  to  subparagraph  (B)  is  to  the  Safe  Harlxirs 
We  construe  the  'no  inference"  language  in  the 
second  clause  to  mean  that  a  Stale  law  may  not  l)e 
inferred  to  be  preempted  under  the    prevent  or 
significantly  interfere  standard"  solely  because  it  is 
excluded  from  coverage  by  one  of  the  Safe  Harbors, 
Accordingly,  our  analysis  in  Section  HI  draws  no 
such  inferences. 


patterned  after  such  case  law  There  is  an 
extensive  body  of  case  law  related  to  the 
preemption  of  State  law  For  example,  in 
Barnett  Bank  of  Marion  County.  N.A.  v. 
Nelson.  IIR  SCt   lio:^  (1996),  the  U.S. 
Supreme  Court  noted  that  Federal  courts 
have  preempted  State  laws  that  "prevent  or 
significantly  inteifere"  with  a  national  bank's 
exerc:ise  of  its  powers:  that  "unlawfully 
encroach"  on  the  rights  and  privileges  of 
national  banks;  that  "destroy  or  hamper" 
national  banks'  functions;  or  that  "interfere 
with  or  impair  "  national  banks'  efficiency  in 
performing  authorized  functions.''^ 
The  limitation  nn  the  application  of  this 
standard  to  State  laws  adopted  prior  to 
September  3   1998  was  deleted  in  the  final 
legislation. 

III.  Application  of  Federal  Preemption 
Standards  to  the  West  Virginia  Act 

A   Summon,  of  the  Framrwork  for  the 
Preemption  Analysis 

As,  we  have  described  in  discussing  the 
applicable  Federal  preemption  standards,  we 
use  a  three-step  analysis  to  determine 
whether  Federal  law  preempts  the  provisions 
of  the  West  Virginia  Act  that  you  have 
requested  us  to  review.  First,  we  determine 
which  preemption  standard  in  section  104  of 
the  GI.BA  IS  applicable 

Each  of  the  West  Virgmin  provisions  that 
you  have  asked  us  to  review  y^guiates  the 
sales,  solicitation,  or  cross-marketing  of 
insurance.  Accordingly,  the  determination 
whether  each  of  the  provisions  applies  to  a 
national  bank  is  governed  bv  section 
104(d)(2)(A)  of  theCLBA.  Section 
104[d)(2)(.M  establishes  the  "prevent  or 
significantly  interfere"  standard,  as  that 
standard  is  set  forth  in  the  Supreme  Court's 
Barnett  decision 

However,  one  ol  the  provisions  that  you 
have  identified — section  13  of  the  West 
Virginia  statute — regulates  information 
sharing  between  a  financ  lal  institution  and 
its  affiliate.  The  area  addressed  by  section  13 
is  also  the  subject  of  a  Federal  statute,  the 
Fair  Credit  Reporting  .^c  t  -*  (FC^RA).  which 
contains  an  express  preemption  provision. 
Where  (Congress  has  expressly  preempted 
State  law,  there  is  no  need  to  apply  the 
standards  in  section  104  of  the  CLBA  to 
determine  that  State  laws  applicability.^^ 
.■\c  cordmgh  ,  our  analysis  of  section  13 
differs  from  our  analysis  of  the  other 
provision'^  you  haye  asked  us  to  review  in 
that  it  to(  USPS  on  whether  the  West  \'irginid 
provision  is  covered  by  the  FCRA's  express 
preemption, ^'^ 


•'S  Rep   No   H)t)^4   at  13  (1999). 

■«15  I  ,S,r.,  ^t,  lb81-1681u  las  amended  by  the 
Economic:  Ciruwth  and  Regulatory  Paperwork 
Reduction  Aa  of  149b  IK.RPRAI  Pub  L,  No   ItM- 
208,  til   ll,siibtit   D,  (  h    t    «i«!  2401-2422.  110  Stat, 
.100»-^2fi  to  ,1(X)'+-^fS4  ll'imil) 

-"'The  Supreme  (,<iun  summarized  the  three  bases 
on  which  a  Federal  statute  ma\  pn^mpt  State  law — 
express  preeniplion.  'x  i  upatirin  of  the  Tield.  and 
preemption  bv  rpa.Mni  nf  ronflict — in  the  Barnett 
dpc:ision  See  supra  note  10  qiiolins!  the  0)urt's 
summan. 

"'The  Safe  Hartxjrs  prtitec  I  Stale  law'-  from 
Federal  preemption  nnl\  under  the    prevent  or 
significanth  interfere    standard  in  settion  104(d)  of 
the  C;LB.A  Therefore  we  (if)  not  consider  the  Safe 


With  respect  to  all  of  those  other 
provisions,  the  second  step  in  the  analysis  is 
to  consider  whether  the  particular  provision 
falls  within  one  or  more  of  the  13  Safe 
Harbors.  A  State  law  that  is  covered  by  a  Safe 
Harbor,  or  that  is  "substantially  the  same  as 
but  no  more  burdensome  or  restrictive 
ihan"^'  a  Safe  Harbor,  is  protected  from 
Federal  preemption  under  the  standard  in 
section  104(d)(2KA).  No  further  analysis  is 
necessary  under  section  104.^*  A  list  of  the 
Safe  Harbors  is  attached  to  this  letter  as 
Appendix  A. 

Finally,  if  the  provision  concerns  an 
insurance  sales,  solicitation  or 
crossmarketing  activity,  but  is  not  protected 
by  a  Safe  Harbor,  we  consider  whether  it  is 
preempted  under  the  Barnett  standards 
incorporated  in  section  104, 

The  deteimination  whether  a  particular 
State  statute  is  preempted  under  the  Barnett 
standards  depends.on  the  effect  that  the  State 
law  has  on  a  national  bank's  ability  to 
exercise  its  Federally  authorized  power  to 
engage  in  insurance  agency  activities  and  on 
the  scope  of  that  effect.  In  the  words  of  the 
Senate  Report  discussed  in  Section  II  of  this 
letter  (summarizing  the  Barnett  holding). 
State  laws  are  preempted  if  they: 

"[Plrevent  or  significantly  interfere"  with  a 
national  bank's  exercise  of  its  powers;  •   •    • 
"unlawfully  encroach"  on  the  rights  and 
privileges  of  national  banks;  *    *    *  "destroy 
or  hamper"  national  banks'  functions;  or 
*    •   *  "interfere  with  or  impair"  national 
banks'  efficiency  in  performing  authorized 
functions,^* 

Accordingly,  our  review  under  the  Barnett 
standards  focuses  on  how  the  West  Virginia 
provision  affects  a  national  bank's  ability  to 
engage  in  insurance  sales,  solicitation,  and 
cross  marketing  activities  and  on  the  nature 
and  extent  of  that  effect.  This  review 
includes,  for  example,  consideration  of  the 
extent  to  which  the  substance  of  an 
authorized  activity  is  affected  and  the  costs 
that  a  bank  would  likely  incur  to  comply 
with  the  State  law.'" 

We  also  consider  whether  the  West 
Virginia  provision  imposes  requirements  that 
have  the  same,  or  substantially  the  same, 
effect  on  a  national  bank  as  requirements 
imposed  by  Federal  law.  If  in  a  Federal 
statute.  Congress  has  imposed  conditions  on 
a  national  bank's  ability  to  exercise  its 
insurance  jx)wers.  then  a  Federal  court  is 
unlikely  to  find  that  the  State  statute 
"prevents  or  significantly  interferes  with"  the 


Hartxjrs  in  determining  whether  FCRA  preempts 
these  provisions 

••GLBAM04(d)(2){B) 

'"State  laws  covered  by  a  Safe  Hartxir.  however, 
may  not  be  applicable  to  national  bank  insuram:e 
activities  because  of  other  provisions  of  Federal 
law.  such  as  the  specific  preemption  provisions  set 
forth  in  the  FCRA.  which  are  discussed  in  Section 
UI  of  this  opinion, 

•»S,  Rep  No,  10&-44,  at  13  (1999) 

'"In  Association  of  Bonks  in  Ins  .  Inc  v.  Durym, 
55  F  Supp  2d  799  (S  D  Ohio  1999).  appeal 
docketed.  No  99-3917  (6th  Cir  |uly  19.  1999).  the 
court  found  that  complying  with  the  state  statute 
"might        ,  entail  a  substantial  financial  expense 
which  could  weigh  significantly  against  the 
expected  revenue  from  the  sale  of  insurance  in  thai 
small  town,  and  therefore  significantly  impair  the 
bank's  ability  to  sell  insurance,"  Id  at  809 
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bank's  exernse  of  those  powers  wUhin  the 
meaning  of  the  Bamett  standards. 

B  Analv-is  of  the  Provisions  of  the  West 
Virginia  Act 

In  this  portion  of  our  analysis,  we  have 
grouped  the  West  Virginia  provisions 
afcording  to  the  conclusions  we  reach  with 
resper  t  to  Federal  preemption.  VVe  first 
di-ir  uss  those  provisions  that  we  conclude 
are  not  preempted  under  the  Federal 
preemption  standards  we  have  described.  We 
next  address  one  provision  that  we  conclude 
IS  preempted  only  in  part.  Finally,  we 
discuss  the  provisions  that  we  conclude  are 
preemptt'd.  Within  that  grouping,  we  address 
the  provisions  in  the  order  in  which  they 
appear  in  the  West  \'irginia  statute. 

1   West  Virginia  Provisions  That  Are  Not 
Preempted 

Section  tt — Tying  Restrictions     ' 

5»ectian  8  of  the  West  Virginia  statute 
generally  restricts  the  tying  of  insurance 
products  and  other  products  or  services 
offered  bv  the  bank.  You  have  asked  us  to 
review  both  provisions  of  this  section,  and 
the  following  discussion  addresses  each 
pro\ision  separately." 

Section  Htal — Tying  of  Products  Prohibited 

Section  8(a)  of  the  West  Virginia  Act 

prohibits  a  financial  institution  from 
re<)uiring  or  implying  that  the  purchase  of  an 
insuraRf  e  product  from  that  institution  is 
required  as  a  condition  of  lending  money  or 
extending  credit. 

The  Insurance  Commissioner  for  the  State 
of  West  Virginia  (the  Commissioner]  asserted 
in  his  1  omment  letter  that  Section  8(a)  is 
prote<  ted  bv  Safe  Harbor  (viii).  '*  Safe  Harbor 
(vui)  protects  State  laws  that  prohibit 
financial  institutions  from  requiring  a 
customer  to  obtain  insurance  from  that 
institution,  or  an  affiliate  of  that  institution, 
as  a  condition  of  obtaining  the  extension  of 
credit. 

As  we  have  noted,  the  Safe  Harbors  protect 
State  provisions  that  are  "substantially  the 
same  as  but  no  more  burdensome  or 
restrictive  than"  the  restrictions  in  the 
Federal  statutory  text.  Section  8(a)  prohibits 
a  person  from  requiring  or  implying  that  an 
indi\  idual  applying  for  a  loan  or  extension 
of  credit  must  purchase  an  insurance  product 
from  the  financial  institution  to  obtain 
approval  of  the  loan  or  extension  of  credit. 
The  provision  thus  includes  a  phrase — "or 
implv" — that  does  not  appear  in  the  language 
of  Safe  Harbor  (viii).  The  Commissioner 


Spe(  ififally.  Section  8  of  the  West  Virginia  Act 
promips  that; 

lal  No  person  shall  require  or  imply  that  the 
purchase  nf  an  insurance  product  from  a  financial 
l^^tltutlon  by  a  customer  or  propsective  customer 
'if  the  institution  is  required  as  a  condition  uf  the 
lending  of  money  or  extension  of  cradil. 

(b)  No  financial  institution  may  offer  an 
insurance  product  in  combination  with  its  other 
products,  unless  all  the  products  are  available 
separatelv  frfim  the  finant  iai  institution. 

w.  Vrt.  (>Hj^«iij-n.^-a(2000). 

"  See  Cximment  Letter  from  Hanley  C.  Clarke. 
Insiiran>.e  (ximmrsioner  State  of  West  Virginia, 
dated  lune  10.  2000.  <it  4  (hereinafter 
"Commissioners  Letter"). 


argues  that  this  provision  "contains  the 
precise  restriction"  found  in  Safe  Harbor 
(viii). 3'  but  acknowledges  that  Section  R|a) 
"merely  restricts  bank  employees  from 
requiring  or  suggesting  that  in  order  to  obtain 
loan  approval,  the  customer  must  purchase 
insurance  from  that  financial  institution."  '■* 
The  language  of  section  8(a)  thus  is  more 
restrictive  than  the  language  of  Safe  Harbor 
(viii). 

Moreover,  Safe  Harbor  (viii)  als(j  ini  hides 
certain  exemptions  that  are  not  contained  in 
section  8(a).  The  first  exemption  excludes 
from  protection  a  State  law  imposing  a 
prohibition  that  would  prevent  a  bank  or  its 
affiliate  from  engaging  in  an  activity  "that 
would  not  violate"  12  Li.S.C.  t;  1972  ''  as 
interpreted  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB).'*  The  second 
exemption  excludes  from  protection  a  State 
law  that  would  prevent  a  bank  from 
informing  a  customer  that  insurance  is 
available  from  the  bank,  or  from  a  subsidiary 
or  affiliate.  The  scope  of  the  West  Virginia 
provision  is  broader  than  the  scope  of  Safe 
Harbor  (viii)  and,  therefore,  we  conf  lude  that 
section  8(a)  is  not  protected  from  preemption 
by  the  Safe  Harbor. 

However,  we  also  conclude  that  the 
provision  is  not  preempted  under  tlie  Harnett 
standards.  National  banks  are  already 
required  to  comply  with  tying  restrictions  in 
Federal  law  that  are  similar  to  those 
contained  in  theAVest  Virginia  provision. 
Section  1972  generally  prohibits  a  bank  from 
extending  credit,  leasing  or  selling  property, 
furnishing  services,  or  fixing  or  varying 
prices  of  these  transactions,  on  the  condition 
or  requirement  that  the  customer  obtain 
additional  credit,  property,  or  service  from 
the  bank,  subject  to  certain  exceptions. ''  A 
bank  Engages  in  a  tie  for  purposes  of  section 
1972  by  conditioning  the  availability  of.  or 
offering  a  discount  on.  one  product  or  service 
(the  "tying  product")  on  the  condition  that 
the  customer  obtain  some  additional  product 


"  Id. 

'*  Id.  (emphasis  added). 

«  Section  1 06  of  the  Bank  Holding  Company  .\i  t 
Amendments  of  1970.  Pub.L.  No.  91-607.  S  lOfi.  K4 
Slat   1760.  1766(1970)  (codified  at  12  IISC   19rjl 

'"See  12  CFR  225.7. 

''.See  J2.  U.S.C.  1972(1)  For  example,  the 
statutorv  traditional  bank  product  exception 
permits  a  bank  to  extend  credit,  lease  or  sell 
property,  furnish  services,  or  fix  or  vary  prices  on 
the  transactions,  on  the  condition  that  the  customer 
obtain  a  loan,  discount,  deposit,  or  trust  service 
from  the  same  bank.  See  id.  §  1972(1 )( A).  Further, 
the  statute  authorizes  the  Federal  Reserve  Board 
(FRB)  to  permit,  by  order  or  regulation,  additional 
exceptions  to  the  tying  prohibitions  .See  id.:  afr 
also  12  CFR  225.7('bl.  In  1997  the  FRB  adnptpd 
significant  changes  to  its  tying  restriction.s.  See  f)2 
Fed.  Reg.  9290.  9312-16  (Feb.  28.  19971   As  staled 
bv  the  FRB.  these  changes  are  designed  to  enhane  e 
competition  in  banking  and  nonbanking  prcidu<  ts 
and  allow  banks  and  their  affiliates  to  provide  mure 
efficient  and  lower  cost  service  to  customers   See 
id  at  9312;  see  also  12  CFR  225  7(h|(2);  Citigroup. 
Inc..  FRB  Interpretive  Letter.  {(Current  Binder]  Fed 
Banking  L.  Rep.  [CJCH]  1  80-242.  at  89,220  (May  lb. 
2(K)1)  (describing  the  safe  hartHirs  for  i  omtiined 
discount  programs,  where  the  FRB  has  permitted 
banks  to  vary  the  consideration  for  a  pro<iiK:t  or 
package  of  products  if  the  customer  mamtains  a 
minimum  balance  in  certain  products  specified  by 
the  bank,  which  may  include  insurance  products  I 


or  service. '"  For  example,  a  national  bank 
may  not  condition  the  extension  of  credit  or 
the  reduction  of  the  price  of  credit  on  a 
customer  purchasing  insurance  from  the 
bank. 

Several  commenters  suggested  that  Federal 
law  should  preempt  section  8(a)  bec:ause  that 
provision  would  prohibit  a  bank  employee 
from  mentioning  to  the  customer  that  the 
insurance  products  may  be  available  at  a 
dis(;ount  as  part  of  a  package.  Others 
questioned  whether  the  bank  employee  t  ould 
even  tell  the  customer  that  the  bank  sells 
insurance.  The  West  Virginia  Insurance 
Department  has  advised  us  that  it  does  not 
interpret  section  8(a)  to  impose  these 
restrictions.  Based  upon  this  representation. 
we  (  oni  lude  that  section  8(a)  of  the  West 
Virginia  Act  would  not  be  preempted. 

Section  Hit) — Separate  Availability  Provision 

Section  8(b)  provides  that  a  financial 
institution  may  not  offer  an  insurance 
product  in  combination  with  its  other 
products,  unless  all  the  products  are 
a'  ailable  separately  from  that  institution. 
Offering  products  or  services  in  combination, 
often  at  a  redu{;ed  price,  is  known  as 
"bundling"  and  is  a  common  business 
practice  among  banks  that  sell  insurance. 

No  Safe  Harbor  protects  State  separate 
availability  provisions  from  preemption.  In 
fact,  as  we  have  desi  ribed,  Safe  Harbor  (viii] 
expresslv  excludes  from  preemption 
protection  State  anti-tymg  provisions  that 
prohibit  c:onduct  "that  would  not  violate"  the 
Federal  anti-tying  statute. 

It  appears  that  the  plain  language  of  sec  tion 
1972  would  permit  the  bunilling  of  insurance 
and  traditional  banking  products.  Section 
1972  prohibits  a  bank  fron-.  conditioning  the 
availability  of.  or  offering  a  discount  on,  one 
product  or  serv  ice  on  the  c;ustoniers 
obtaining  an  additional  product  or  service. 
Bv  its  terms,  however,  the  statute  does  not 
prevent  a  bank  from  conditioning  the 
availability  of.  or  offering  a  disc  ouni  on,  an\ 
product  or  service  if  the  rivailability  or  price 
of  the  product  or  service  depends  on  the 
(  ustomer's  obtaining  a  "loan,  discount, 
deposit,  or  trust  servic;e"  from  the  same 
bank. '''  .^s  explained  bv  the  FRB.  this 
statutory  "traditional  bank  produc :t 
exception"  permits  a  bank  "to  tie  any 
product  or  service  to  a  loan,  discount, 
deposit,  or  trust  service  offered  by  that 
bank."  •"'  Bec:ause  section  8(b)  of  the  West 
Virginia  statute  contains  no  exieption  for 
bank  insurance  sales,  solicitatic^n.  or 
crossmarkeling  practices  that  appear  to  be 
permissible  under  the  terms  of  the  Federal 


'"See  60  FR  20186.  20187  (Apr   25.  1995) 

'^",\  bank  shall  not  in  anv  manner  extend  credit, 
lease  or  sell  property  of  any  kind,  or  hirnish  an\ 
service,  or  fix  or  vary  the  consideration  for  anv  of 
the  foregoing,  on  the  cundilinn  or  requirement — 

(.'M  that  the  customer  shall  obtain  some 
additional  credit,  property,  or  service  from  such 
bank  other  than  a  loan,  discount,  deposit,  or  trust 
service  . 

12  I'.S.C.  S)  1972(1)  (emphasis  added). 

*"62  F.ed.  Reg.  at  9314  (preamble  to  final  rule 
amending  the  FRB's  anli-lying  regulation  to.  among 
other  things,  permit  interaffiliate  tying 
arrangements  that  are  permissible  under  the 
statutory  traditional  bank  product  exception). 
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anti-'ving  statute,  section  8(b|  is  more 
restrictive  than,  and  thus  not  protected  from 
preemption  by,  the  Safe  Harbor 

In  our  opinion,  however,  the  state  separate 
availability  provision  is  not  preempted  under 
the  Barnett  standards.  Banks'  ability  In 
package  products  and  services  together 
enables  them  to  provide  produc  ts  and 
services  more  effiriently  and,  therefore,  to 
compete  more  effectivelv  with  other 
providers  of  finantial  services.'"  Moreover, 
as  some  commenters  pointed  out.  bundling 
offers  consumers  the  benefits  of  lower  prices. 
the  opportunity  to  consider  the  purchase  of 
additional  products  as  a  result  of 
crossmarketing,  and  one-stop  shopping.  The 
West  Virginia  provision  does  not  prevent 
national  banks  from  packaging  products  in 
the  way  that  Federal  law  permits  in  order  to 
realize  these  benefits,  so  long  as  the  products 
are  also  available  separately.  Moreover,  it 
does  not  hamper  a  national  bank  from  pric  ing 
its  products  in  a  wa\  that  reflects  the 
differences  in  cost  and  effic  iencv  that  ma\ 
result  depending  on  whether  insurance  is 
sold  separately  or  is  bundled  with  another 
product.  Therefore,  we  conclude  that  Federal 
law  does  not  preempt  subsec.tion  8(b)  under 
the  Barnett  test  set  forth  m  section  104(dJ(2) 
ofGLBA. 

Section  Ulaj — Independent  Dorumentatinn 
of  Insurance  and  Credit  Transactions 

Section  11(a)  provides  that  an  extension  of 
credit  and  insurance  sales  transaction  must 
be  completed  independently  and  through 
separate  doc:uments  when  insurance  is 
required  as  a  condition  of  the  loan.*- 
.Mthough  Safe  Harbor  (xi)  protects  State 
restrictions  requiring  separate  documentation 
for  insurance  and  credit  transactions,  it 


"  Thf  FRB  tias  recognized  the  benpfils  and 
pfficienc  les  of  bundling  product-i.  The  FRB's  anfi- 
tying  rule  formerly  provided  thai  the  statutory 
traditional  bank  production  exception  would  he 
available  to  tianks  (and  bank  holding  companies 
and  nonbank  affiliates  thereoO    only  if  ail  produces 
involveri  in  the  tying  arrangement  were  separately 
available  for  purchase  "  12  CFR  225, "(c)  (19971  In 
1997.  as  part  of  a  package  of  significant  changes  to 
its  anti-lying  regulation,  the  Board  eliminated  the 
"separately  available  '  requirement  In  describing  its 
reasons  for  the  changes  made  to  the  anti-tving 
provisions,  the  Board  explained  that  these  changes 
remove  Board-imposed  tying  restrictions  on  t)ank 
holding  companies  and  their  nonbank  subsidianes 
create  exceptions  from  the  statutory  restriction  on 
bank  tying  arrangements  to  allow  banks  greater 
flexibility  to  package  products  with  their  affiliates, 
and  establish  a  safe  harbor  from  the  tying 
restrictions  for  certain  foreign  transactions  ' 
Further,  the  FRB  indicated  that  these  changes    are 
designed  to  enhance  competition  in  banking  and 
nontwnking  products  and  allow  banks  and  their 
affiliates  to  provide  more  efficient  and  lower-cost 
service  to  customers. '■  See  62  FR  9290  at  9312-13 
The  FRB's  current  rules  limit  the  availability  of  the 
statutory  traditional  bank  product  exception  only 
bv  providing  that  the  exception,  and  a  bank  s 
authority  to  use  it.  will  terminate  in  a  case  where 
d  tying  arrangement  is  resulting  in  anti-tompetiti\e 
practices.  12  CFR  S  225  7(c)  (2001 1 

■"■^Specifically  section  ll|a)  of  the  West  Virginia 
statute  provides: 

If  insurance  is  required  as  a  condition  of 
obtaining  a  loan,  the  credit  and  insurance 
transactions  shall  be  completed  independently  and 
through  separate  documents 

W.  Va  Codes  33-1 1A-Il(a|  (20001 


excepts  credit  insurance  and  flood  insurance 
from  protection.  A  bank  would  have  to 
maintain  separate  documents  for  credit 
insurant  e  and  flood  insurance  in  order  to 
I  omplv  with  the  West  \'irginia  pinvision.  As 
a  result.  Section  1  l|a)  is  more  burdensome 
than  Safe  Harbor  (xi)   It  covers  transactions 
that  the  Safe  Harljor  rvpri'ssly  excludes  and, 
therefore.  im]ioses  an  .niililional  paperwork 
burden  and  assui  iated  administrative  costs 
on  banks.  Ac(  ordingly .  the  Safe  Ha.-bor  does 
not  protect  section  IKa)  from  preemption. 

Some  commenters  asserted  that  the  West 
\'irginia  provision  should  be  preempted 
under  the  Barnett  standards  because  the  use 
of  the  word  Independently  "  implies  that  an 
additional,  undefined  act  must  (x:<  ur  bevond 
the  completion  of  separate  doc  nments.  Many 
of  these  c  ijinmenlers  argued,  tor  example. 
that  the  prcuision  requires  (  ustomers  to  make 
a  separate  trip  tcj  the  bank  to  sign  documents. 
The  West  Virginia  Insurance  Commissioner, 
however,  has  stated  that  "(njothing  in  the 
state  statute  rcKjuires  a  customer  to  make 
separate  visits  to  the  bank,  it  merely  requires 
the  credit  and  msurani  e  transai  tions  be 
c  ompleled  independently  through  the 
signing  of  separate  documents  *    '    *"*3 

Based  upon  this  representation,  yve 
conclude  that  the  separate  documentation 
requirement  for  credit  and  flood  insurance 
transactions  w  hen  insurance  is  required  as  a 
c:ondition  of  the  loan  is  not  preempted.  First, 
section  11(a)  does  not  affect  these  types  of 
insuranc:e  transactions  unless  insurance  is 
n>quired  as  a  condition  of  the  loan   Second. 
the  additional  requirement  for  separate 
documentation  if  these  Ivjies  of  insurance  are 
required  as  a  c  ondition  of  a  loan  would  not 
appear  to  substantially  affect  the  underlying 
insurance  activities, 

2.  West  V'lrginia  Provision  That  Is  Preempted 
Onlv  in  Part 

Section  9 — Disclosure  Provisions 

Section  9(a) — Content  o(  Required 
Disclosures 

Section  9  of  the  West  Virginia  .^(  t 
generally  c  ontains  disc  losure  requirements 
that  apply  when  a  bank  solicits  or  sells 
insurance.  In  particular,  section  9(a)  of  the 
Act  requires  banks  soliciting  or  selling 
insurance  to  make  certain  disclosures  to 
customers.*''  The  bank  must  disclose  that  its 
insurance  products  are  not  deposits,  are  not 


*J  Commissioner  s  Letter.  >upra  note  31.  at  7, 
*•'  Section  9(a)  of  the  West  Virginia  Ad  provides: 
A  financial  institution  soliciting  the  purchase  of 
or  selling  insurant e,  and  any  person  soliciting  the 
purchase  of  or  selling  insurance  on  the  premises  of. 
in  connection  with  a  pnidui  i  offering  of.  or  using 
a  name  identifiable  with,  a  financ  la!  institution, 
shall  prominently  disclose  to  i  ustomers   in  wnting 
in  clear  and  concise  language,  including  in  any 
advertisement  or  promotional  material,  and  orally 
during  any  customer  contact,  that  insurant  e  offered, 
recommended,  sponsored,  tir  sold 
11 1  Is  not  a  deposit; 

(21  Is  not  insured  by  the  federal  deposit  insurance 
f  orporation  or  where  appliiable.  the  National 
Credit  I  nion  Share  Insurant  e  Fund; 

(3)  Is  not  guaranteed  by  an\  insured  depository 
institution;  and 

(4)  Where  appropriate,  involves  uue'lmenl  risk. 
including  potential  Itiss  ol  pnncipal 

W.  V  Cx)de^33-llA-9(a)(2QOO). 


Federally  insured;  are  not  guaranteed  by  any 
insured  deposiloiA'  institution:  and.  where 
appropriate,  that  the  products  carry 
investment  risk,  including  a  potential  loss  of 
principal. 

The  content  of  the  disclosures  required  by 
section  9(a)  is  substantially  the  same  as  thai 
of  the  disclosures  protected  by  Safe  Harbor 
(x).  Although  there  are  some  differences  in 
wording  between  the  West  Virginia  provision 
and  Safe  Harbor  (x).  the  similarities 
predominate  so  that  it  is  "no  more 
burdensome  or  restrictive"  for  a  bank  to  give 
the  State  disclosures  than  to  give  those 
described  in  the  Safe  Harbor.  Accordingly, 
the  West  Virginia  requirement  that  these 
disclosures  be  given  is  not  preempted. 

You  have  also  asked  us.  however,  to  review 
two  other  aspects  of  the  West  Virginia 
disclosure  requirements:  the  provisions  that 
relate  to  the  manner  and  timing  of  the 
disclosures  and  the  provision  requiring  a 
bank  to  obtain  acknowledgments  that  the 
disclosures  have  been  given. 

Section  91a) — Manner  and  Timing  of 
Required  Disclosures 

Section  9(a)  requires  that  national  banks 
soliciting  or  selling  insurance  make  the 
disclosures  in  writing,  including  in 
connection  with  advertisements  and 
promotional  material,  and  orally  "during  any 
customer  contact." *' 

The  manner  and  timing  requirements  for 
the  disclosures  required  by  the  West  Virginia 
provision  are  more  far-reaching  than  Safe 
Harbor  (x).  Section  9(a)  requires  the  bank  to 
make  the  disclosures  'in  any  advertisement 
or  promotional  material,  and  orally  during 
any  customer  contact   '**  Safe  Harbor  (x)  is 
more  limited  in  scof>e.  protecting  only  Slate 
law  provisions  that  require  the  bank  to  make 
the  (iisclosure  "prior  to  the  sale"  of  an 
insurance  policy.  Moreover,  section  9(a) 
requires  disclosures  to  be  made  "prominently 
'   *   •  in  clear  and  concise  language." 
whereas  Safe  Harbor  (x)  covers  State  laws 
that  require  the  disclosures  to  be  "clear  and 
conspicuous  *   *    *  where  practicable." 
Omission  of  the  phrase,  "where  practicable." 
eliminates  an  important  qualification  on  the 
disclosure  requirement. 

The  West  Virginia  Insurance  Commissioner 
acknowledged  that  requiring  disclosures  in 
advertisements  and  promotional  material 
might  "be  of  concern."  but  the  Commissioner 
believes  they  "could  arguably  fall  within" 
Safe  Harbor  (iii),*'  Although  Safe  Harbor  (iii) 
does  apply  to  advertisements  or  other 
insurance  promotional  material,  it  only 
protects  State  restrictions  that  prohibit 
misleading  advertisements  or  other  insurance 
promotional  material:  it  does  not  protect 
State  laws  that  require  disclosures  in 
advertisements  and  promotional  material, 
nor  does  it  address  oral  disclosures  during 
any  customer  contact.  Therefore,  section  9(al 
is  not  covered  by  any  of  the  Safe  Harbors 
because  it  is  more  far-reaching  than  either 
Safe  Harbor  (x)  or  Safe  Harbor  (iii). 

In  our  opinion,  the  manner  and  timing 
requirements  of  section  9(a)  are  preempted 


Md. 

'  Id  (emphasis  added). 

'  Commissioner  s  Letter,  supra  note  31,  at  6. 
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under  the  Barnett  standards.  Requiring  banks 
to  include  these  disclosures  in  all 
advertisemfnts  or  promotional  materials 
would  increase  a  bank's  operating  costs  and 
substdnlively  hamper  the  bank's  marketing 
activities  ■•''  For  example,  in  cases  where  the 
promotional  materials  only  mention 
insurance  as  one  of  several  products  offered 
the  bank  may  nonetheless  be  required  to 
provide  the  full  panoply  of  disclosures.  This 
is  likely  to  confuse  customers  and, 
consequently,  impair  the  bank's  insurance 
solicitation  and  sales  activities.*'' 

The  requirement  to  provide  the  disclosures 
orally  during  an>customer  t:ontact  also 
substantidllv  impedes  the  bank's  ability  to 
solicit  and  sell  its  insurance  products.  It 
places  additional  burdens  on  banks  to  train 
personnel  and  to  develop  procedures  to 
►ensure  compliance  with  this  requirement. 
The  restriction  is  also  impractical  in  that  it 
may  result  in  multiple  disclosures  to  the 
same  person — a  scenario  that  could  be 
confusing  and  adversely  affect  the  bank's 
ability  to  market  its  product. 

This  increased  cost  and  burden  is 
especially  troublesome  for  small  banks.  The 
ability  of  these  banks  to  meet  community 
needs  depends  on  the  bank  being  able  to 
provide  these  products  and  serx'ices  in  an 
affordable  and  efficient  manner.  These  banks 
generally  need  to  keep  costs  down  to  offer  a 
full  array  of  products  and  services  in  the 
c  ommunities  they  serve. 

Finally,  unlike  the  Federal  insurance 
consumer  protection  regulations.'"'  section 
9(a)  makes  no  exceptions  for  sales  or 
solicitations  that  are  conducted  by  telephone 
or  through  electronic  means.  This  could  have 
the  effect  of  prohibiting  insurance  sales  by 
telephone  because  it  would  be  impossible  to 
provide  a  written  disclosure  in  those 
circumstances  .Mthough  we  conclude  that 
the  manner  and  timing  of  the  disclosure 
requirements  of  section  9(a)  are  preempted  as 
applied  to  the  solicitation  and  sale  of 
insurance  using  traditional  means,  the 
potential  effect  of  these  requirements  on 
solicitations  and  sales  through  alternative 
media  provides  an  additional  basis  for 
preemption- 

Section  91  ci — IVntten  Acknowledgment  of 
Required  Disclosures 

Section  9(ij)  requires  the  bank  to  obtain, 
prior  to  or  at  the  time  of  an  application  for 
insurance,  a  written  at  knowledgment  that  a 
customer  has  received  the  disclosures.^'  It 


'"One  commenler  noted  that  the  additional  space 
required  for  advertisements  and  promotional 
materials  would  add  to  the  marketing  expense 

'"By  contrast,  the  Federal  insurance  consumer 
prQtet:tion  regulations  do  not  require  the 
disclosures  to  be  made  in  advertisements  and 
ptomotional  materials  that  are  of  a  general  nature 
dncribing  or  listing  the  services  or  products  offered 
by  the  bank.  See  12  CFR  ^  14  40(d) 

«See  12  ISC  1831(x):  12  CTR  pan  14. 

'''  Section  9(c)  of  the  West  Virgmia  ,\ct  provides; 

(c)  Any  person  required  under  subsections  (a)  or 
(bl  of  this  section  to  make  disclosures  to  a  customer 
shall  obtain  a  written  acknowledgment  of  receipt  by 
the  customer  of  such  disclosures,  including  the  date 
of  receipt  and  the  rustomer's  name,  address,  and 
account  number  prior  to  or  at  the  time  of  any 
application  for  insurance  sold  by  the  person.  Such 
acknowledgment  shall  be  in  a  separate  document 


also  requires  the  acknowledgment  to  be 
contained  in  a  separate  document. 

None  of  the  GLBA  Safe  Harbors  applies  to 
section  9(c).  Safe  Harbors  (ix)  and  (x)  address 
required  disclosures,  but  neither  of  those 
Safe  Harbors  protects  State  provisions 
requiring  that  banks  obtain  a  written 
acknowledgment  from  customers. 

In  our  view,  however,  section  9(c)  is  ruit 
preempted  under  the  Barnett  standards  when 
applied  to  in-person  insurance  applications. 
Several  commenters  suggested  that  the 
requirement  to  provide  the  written 
acknowledgment  in  a  separate  document  at 
or  prior  to  the  time  of  application  for  a  loan 
significantly  interferes  with  the  bank's  ability 
to  engage  in  ijisurance  activities.  Federal  law, 
however,  imposes  a  similar  requirement 

The  insurance  consumer  protection 
standards  required  by  .section  .30.5  of  the 
GLBA  include  a  requirement  that  a  bank 
obtain  an  acknowledgment  of  the  disclosures 
specified  by  section  305. "^^  The  implementing 
regulations  issued  by  the  OCC  and  the  other 
Federal  banking  agencies  require  that  this 
acknowledgment  be  written,  unless  the 
transaction  is  conducted  online  or  over  the 
telephone. ^-^  There  are  differences  between 
the  acknowledgment  required  by  section  305 
and  the  agencies'  regulations  and  that 
required  by  section  9(c)  of  the  West  Virginia 
Act,  including  West  Virginia's  requirement  as 
to  the  content  of  the  acknowledgment  and  its 
requirement  that  the  acknowledgment  be 
contained  in  a  separate  document.  These 
differences  do  not  impose  significant  new 
costs  or  require  the  sacrifice  of  operational 
efficiencies  because  national  banks  are 
already  required  to  adjust  the  way  they 
solicit  and  sell  insurance  to  allow  for  the 
obtaining  of  the  acknowledgment  required  b\ 
Federal  law. 

We  note,  however,  that  section  9(c)  does 
not  provide  any  exceptions  or  alternatives  for 
obtaining  acknowledgements  when  insurance 
sales  are  conducted  by  means  other  than 
face-to-face  contact  between  the  sales 
representative  and  the  customer.  For 
example,  it  is  unclear  how  a  bank  could 
obtain  a  written  acknowledgement  at  the 
time  of  application  if  the  sales  transac  tion  is 


W.  Va.  Code  •  33-llA-9(c)  (2000). 

^'Section  305  of  GLBA  directed  the  Federal 
banking  agencies  to  promulgate  certain  f  onsumi-r 
protection  regulations  relating  to  the  sale, 
solicitation  and  advertising  of  insurance  products 
by  depository  institutions  and  persons  selling 
insurance  on  the  premises  of  depository  institutiun'- 
or  otherwise  on  behalf  of  such  institutions   12 
U..S.C.  1831x(a).  Section  305(g)(2)  explains  the 
relationship  between  these  regulations  and  State 
laws  that  are  m  effect  in  that  jurisdiction  Pursuant 
to  §  305(g)(2).  these  Federal  regulati(jns  do  not 
override  inconsistent  Stale  laws  unless  the  agent  iPs 
jointly  determine  that  the  Federal  regulations 
provide  better  consumer  protections  than  the  State 
provisions  The  Stale  then  is  given  up  in  3  years  to 
override  that  determination.  Section  305(g)  relates 
solely  to  the  preemptive  effect  to  he  given  to 
Federal  regulations  promulgated  under  section 
305(a).  By  its  terms,  it  does  not  relate  to  the 
preemptive  effect  that  Is  to  be  given  to  other  Fedt^ral 
regulations  or  statutes.  In  the  insurance  sales  area. 
this  is  determined  pursuant  to  se<.1ion  104  of  the 
GLBA  and  the  Barnett  case  standards  incorporated 
therein. 

■"See  12U.S.C.  !831x(c)(l)(F);  12(;KK  14  40Ic|(7) 
(CXX  consumer  acknowledgment  requirement) 


conducted  by  telephone,'"'''  The  West  Virginia 
Insurance  Commissioner's  office  has  stated 
that  it  will  consider  alternatives  to 
att  ommodale  this  t  i)ni:ern.  Our  i  ont  lusion 
that  set  tion  9(tO  is  not  preempted  uniler  the 
Barnett  standards  therefore  addresses  nnl\ 
the  applic  ation  of  the  at  knowiedgement  to 
fat:e-to-fafe  sales  transaftions.  We  believe 
that  section  9(cl  vvuultl  be  preempted  if 
applied  in  the  context  of  sales  transat:tions 
conducted  online  or  over  the  telephone. 

3.  West  Virginia  Provisions  That  .^re 

F'reempteti 

Section  6 — Tst'  of  Separate  Employees  for 
Insurance  Solicitatinns 

Section  6  generally  prohibits  finant  iai 
institution  emplovees  with  lending 
responsibilities  from  soliciting  the  sale  of 
insurantc.  Financial  institutions  with 
locations  having  three  tir  fewer  individuals 
with  lending  authorilv  ma\  use  one  of  these 
indi\  idiials  to  solit  it  insurant;e  as  Itmg  as 
that  individual  is  not  the  person  primarily 
responsible  for  making  the  loan.  This 
provision  also  permits  small  institutions  to 
seek  a  waiver  from  the  state  insurance 
t:ommissioner  where  the  same  individual  is 
the  litensed  agent  or  broker  and  the  sole 
individual  with  lentling  authorifv  .^''' 

There  is  no  Safe  Harbtir  that  applies  to  this 
provision.  Two  of  the  Safe  Harbors — Safe 
Harbor  (xi)  and  Safe  Harbor  (xiii) — address 
the  separation  of  the  insurani;e  transaction 
from  the  credit  transaction.  However,  these 
Safe  Harbors  only  cover  State  laws  involving 
record  keeping  and  dot  umentatioii 
ret^uirements;  they  do  not  address  State  laws 
that  restrict  individuals  with  lending 
responsibilities  from  soliciting  the  purchase 
or  sale  of  insurance.  .None  of  the  Safe  Harbors 
protect  State  laws  that  prohibit  bank 


"•The  Federnl  regulations  prrniit  .i  nalional  bank 
to  nbtam  an  eleitronir  aiknowledgmcnt  when  the 
insurant:e  sale  occurs  over  the  Internet  and.  subject 
to  certain  conditions,  permit  oral  acknowledgment 
when  the  sale  is  ront iudetl  over  the  telephone   ,See 
12  V  SC   18:)lx(cl(ll(F);  12C:FR  14  40(c1|7))4 
at  companving  preamiile  discussion  at  65  FR  75822, 
75828-29 (Dec   4. 2000) 

■■■  Specifirallv,  sertion  6  of  the  West  Virginia  ■■Xct 
prnvides  that 

(a)  Solit:itation  for  the  purchase  or  sale  of 
insurance  bv  a  financial  institution  shall  tie 
conducted  only  by  individuals  whose 
responsibilities  do  not  ini  luiie  loan  transactions  or 
other  transactions  involving  the  extension  of  credit. 
Provided.  That  for  a  financial  institution  location 
ha\  ing  three  or  less  individuals  with  lending 
authontv.  solicitation  for  the  sale  of  insurance  mav 
be  conducted  by  an  individual  with  responsibilities 
for  loan  transactions  or  other  transat:tions  involving 
the  extension  of  credit,  as  long  as  the  individual 
primarily  responsible  for  making  the  specific  loan 
or  extension  of  credit  is  not  the  same  individual 
engaged  in  the  solicitation  of  the  purchase  or  sale 
of  insurance  for  that  same  transaction 

(b)  In  the  event  that  in  any  small  offiie.  the  .same 
individual  is  the  licensetl  agent  or  tirnker  and  the 
sole  individual  with  lending  authority,  the 

( iimmissioner  may  grant  a  waiver  of  the 
requirements  of  this  section  upon  a  written  request 
Such  request  shall  include  documentation  that,  due 
ttj  the  small  office  staff,  t  ompliance  is  not  possible, 
and  include  identification  of  other  steps  which  will 
be  taken  to  minimize  the  t  ustomer  confusion 
prohibited  bv  this  article 
\V  Va  Code  ^33-ll.A-fi  (2000). 
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employees  with  lending  responsibilities  from 
also  selling  insurance.      ' 

Section  6  prevents  any  employee  engaged 
in  lending  activities  from  soliciting  or 
purchasing  the  sale  of  insurance  and, 
conversely,  precludes  an  employee  selling 
insurance  from  also  having  any  lending 
responsibilities.  The  restriction  would  apply 
to  loan  officers,  customer  service 
representatives,  and  branch  managers,  even  if 
there  is  no  connection  between  a  given 
lending  activity  and  the  employee's 
insurance  solicitation  and  sales  activities 
Thus,  at  a  minimum,  section  6  would  require 
national  banks  to  maintain  a  separate  sales 
force  for  insurance  products. 5*^ 

This  requirement  in  essence  prohibits  a 
bank  from  using  the  bank's  existing 
personnel  resources  to  solicit  and  sell 
insurance,  forcing  it  to  artificially  configure 
its  operations  to  establish  segregated 
personnel  who  sell  insurance  and  may  have 
no  responsibilities  related  to  extensions  of 
credit.  The  requirement  is  thus  hugely 
disruptive  of  normal  bank  operations  since  it 
would  require  the  bank  to  specially  isolate 
insurance  sales  personnel  not  just  from 
typical  loan  applications,  but  also  credit  card 
applications  and  transactions,  and  even  bank 
accounts  with  overdraft  features.  Not  only 
does  the  requirement  prevent  the  bank  from 
operating  efficiently  by  using  the  same 
employees  to  perform  multiple  duties,  it 
forces  the  bank  to  operate  inefficiently  and  to 
incur  additional  costs  that  undermine  its 
ability  to  compete.  This  burden  and  intrusion 
into  the  substance  of  bank  operations,  in  our 
view,  cause  section  6  to  be  preempted  under 
the  standards  set  forth  in  Bamett.*^ 

Section  6  contains  an  exception  from  the 
general  restriction  for  locations  that  have 
three  or  fewer  individuals  with  lending 
authority.  Individuals  with  lending  authority 
in  these  locations  also  may  sell  insurance. 
provided  that  the  same  individual  does  not 
both  lend  and  sell  insurance  on  the  same 
transaction.  A  bank  also  may  seek  a  waiver 
from  the  general  restrictions  of  section  6  for 
small  offices  where  the  same  individual  is 
the  licensed  agent  or  broker  and  the  sole 
individual  with  lending  authority 

Neither  of  these  exceptions  saves  the 
provision  from  preemption  under  Bamett 
First,  unless  a  Federal  statute  specifically 
directs  the  application  of  state  law.  a  state 
may  not  limit  or  condition  a  national  bank's 
exercise  of  its  Federal  authority  to  sell 


*®  Several  commenters  stated  that  this  provision 
would  require  banks  to  hire  additional  personnel  to 
sell  insurance,  incur  additional  expenses  and  limit 
the  bank's  most  effective  allocation  of  its  resources 

^^  Section  6  also  has  subtle,  but  consequential, 
negative  consumer  protection  implications  which 
may  substantially  affect  the  reputation  risk  arising 
frx>m  tianks'  insurance  sales  activities.  By  requinng 
a  separate  insurance  sales  force,  theprovisions  may 
effectively  require  many  banks  to  use  a  sales  force 
compensated  through  a  traditional  commission 
structure.  If  banks  were  able  to  use  employees  to 
sell  insurance  who  also  had  other  types  of 
responsibilities  within  the  bank,  those  employees 
would  have  other  bases  for  their  income  and  there 
would  be  less  incentive  for  them  to  t*  overly 
aggressive  selling  insurance  products  Forcing 
banks  to  use  a  particular  type  of  insurance  sales 
force  thus  could  have  safety  and  soundness 
implications  by  increasing  a  bank's  reputation  risk 


insurance  or  to  engage  in  other  permissible 
banking  functions.^*  Both  the  proviso  and 
the  waiver  provision  in  section  6  of  the  West 
Virginia  statute  have  the  effect  of  imposing 
conditions  on  the  exercise  of  those  activities 
and  both  are.  thus,  impermissible  undt;r  the 
Barnett  standards 

Section  1 0(a) — Timing  of  Insurance-Related 
Referrals  or  Solicitations 

Section  10(a)  generally  prohibits  a 
financial  institution  from  making  an 
insurance-related  referral  or  solicitation  of  a 
loan  customer  until  after  the  bank  has 
approved  the  loan  or  credit   Subsection  10(b) 
permits  a  bank  to  inform  a  customer  that 
insurance  is  required  to  obtain  a  loan  and  to 
contact  consumers  through  direct  or  mass 
mailing  so  long  as  it  is  not  done  in 
connection  with  the  bank  s  decision  on 
whether  to  grant  the  consumer  s 
application.^'' 

None  of  the  Safe  Harbors  protects  a  State 
law  that  restricts  the  timing  of  bank 
insurance  solicitations 

In  our  opinion,  section  10(a)  is  preempted 
under  the  Barnett  standards  The  provision 
restricts  the  time  and.  therefore,  the  methods 
by  which  a  bank  may  solicit  an  insurance 
sale  from  a  customer  and  thus  substantively 
affects  the  bank's  ability  to  solicit  and  sell 
insurance  products.  For  example,  section 
10(a)  would  require  banks  to  develop 
databases  to  keep  track  of  customers  that 
have  loans  pending  with  the  bank.  Banks  also 
will  have  to  institute  methods  of 


"•"■(Wlhere  Congress  has  not  expressly 
conditioned  the  grant  of    power    upon  a  grant  of 
state  permission,  the  (Supreme)  Court  has 
ordinarily  found  that  no  such  condilinn 
applies    Sompft  flani  o/Monon  C'ounff  S.A  v 
Selson.  517  US   25,  34  (19961,  citing  Franklin  Nat  I 
Bank  of  Frankin  Squarr  v  .Vph  York  347  r  S  3^3 
378  k  n.7  (1954)  Cf  66  Fed   Reg   34792    34798 
(July  2,  2001)  (adding  to  Pari  9  of  the  OCCrs  rules 
a  new  subsection,  to  be  codified  at  12  C  F  R 
§  9  7(e)(2),  providing  that,  except  as  made 
applicable  by  Federal  statute  state  laws  limiting  or 
establishing  preconditions  on  the  exercise  of 
fiduciary  powers  are  not  applicable  to  national 
tMnks). 

"Specifically,  section  10  of  the  West  Virginia  ^rt 
provides  that: 

(a)  No  individual  who  is  an  employee  or  agpnt  nf 
a  financial  institution,  or  of  a  subsidiary  ur  affiliate 
thereof,  may,  directly  or  indirectly,  make  an 
insurance-n^ated  referral  to  or  solicit  the  purchase 
of  any  insurance  from  a  customer  knowing  that 
such  customer  has  applied  for  a  loan  or  extension 
of  credit  from  that  financial  institution  before  such 
time  as  the  customer  has  received  a  written 
commitment  with  respect  to  such  loan  or  extension 
of  credit,  or.  in  the  event  that  no  written 
commitment  has  or  will  be  issued  in  connection 
with  the  loan  or  extension  of  credit  before  such 
time  as  the  customer  receives  notification  of 
approval  of  the  loan  or  extension  of  credit  by  the 
financial  institution  and  the  financial  institution 
creates  a  written  record  of  the  loan  or  extension  of 
credit  approval 

(b)  This  provision  shall  not  prohibit  any 
individual  subiect  to  subsection  (a]  atKne  from; 

(1)  Informing  a  customer  that  insurance  is 
required  in  connection  with  a  loan  or 

(2)  Contacting  persons  in  the  course  of  direct  or 
mass  mailing  to  a  group  of  persons  in  a  manner  that 
bears  no  relation  to  the  person's  loan  application  or 
credit  decision 

WVa.  Codes  33-llA-10(200Ul 


communirating  this  information  to  its  sales 
fon  p  and  of  apprising  the  sales  force  of 
ctianges  as  they  occur.  Solicitations  through 
mass  maihngs  present  additional  difficulties 
requiring  bank  staff  to  remove  from  the  mass 
nidiiing  those  individuals  who  have  loans 
pending  with  the  bank.  The  cost  of 
developing  and  maintaining  these  procedures 
would  impair  the  bank's  ability  to  engage  in 
insurance  activities  and  frustrate  its  ability  to 
pursue  particular  sales  activities. 

Section  10(a)  also  imposes  significant 
restnrtions  on  the  bank's  ability  to  cross- 
market  its  products  For  example,  many 
banks  offer  one-stop  shopping  as  a 
convenient  and  efficient  means  of  servicing 
customers  ^'  Prohibiting  the  bank  from 
soliciting  insurance  at  this  point  will  force 
the  customer  to  shop  elsewhere.  For  all  of  the 
foregoing  reasons,  therefore,  m  our  view 
section  10(a)  is  preempted. 

Section  73 — Sbanng  of  Insurance 
Information  With  Affiliated  Entities 

Section  13  generally  prohibits  a  financial 
institution  from  using  insurance  information 
obtained  in  the  making  of  a  loan  to  solicit  or 
offer  insurance  to  the  customer,  unless  the 
bank  first  obtains  the  customer's  written 
consent.  You  have  asked  us  to  opine 
specifically  with  respect  to  sections  13(b)  and 
13(c).  Section  13(b)  requires  the  customer  to 
consent  in  writing  to  the  bank's  disclosure  of 
insurance  information  to  an  agent  or  broker 
affiliated  with  the  bank,  no  less  than  two 
days  after  the  time  of  application  for, 
approval  of  and  making  of  the  loan  or 
extension  of  credit  Section  13(b)  requires  the 
bank  to  obtain  this  consent  in  a  sepiarate 
document  *' 

As  we  indicated  at  the  outset  of  this  letter, 
the  FCRA''^  expressly  preempts  any  state  law 
that  restncts  or  prohibits  the  sharing  of 


'"'  Some  commenters  have  staled  ilia'  the  initial 
fare  to-fsce  meeting  at  which  the  credit  application 
i!.  taken  is  often  the  principal  time  at  which 
insurance  is  offered  and  may,  in  some  cases,  be  the 
only  fsce-to-face  meeting  between  the  bank  and  the 
customer 

"  Specifically,  section  13  of  the  West  Virginia  Act 
proNides  that 

la)  When  d  financial  institution  requires  a 
t>irTnwer  i<,  prtjvide  insurance  information  in 
cunnection  with  the  making  of  a  loan  or  extension 
of  credit   neither  such  financial  InMilution  nor  an 
insurance  agent  or  broker  affiliated  with  such 
financial  institution  may  later  use  the  information 
so  obtained  to  solicit  or  offer  insurance  to  such 
borrower  unless  the  consent  required  io  subsection 
fb)  below  15  first  obtained 

lb)  A  borrower  may  consent  to  the  financial 
institution  s  disclosure  of  insurance  information  to 
an  agent  or  broker  affiliated  with  the  financial 
institution  but  any  such  consent  must  be  in  wnting 
and  be  given  at  a  time  subsequent,  which  shall  be 
no  less  than  twc  days,  to  the  time  of  the  application 
for.  approyal  of  and  making  of  the  loan  or  extension 
of  credit 

(c)  Consent  under  subsection  (b)  of  this  section 
shall  be  obtained  in  a  separate  document,  distinct 
from  any  other  transaction,  and  shall  not  be 
required  as  a  condition  for  performance  of  other 
services  for  the  customer 

W   Va  Code  §33-11  A- 13  (2000). 

"  15  U.S.C  1S81-1681U  (as  amended  by  the 
Economic  Growth  and  Regulatory  Paperwork 
Reduction  Ad  of  1996  (EGRPRA),  Pub.  L.  No  104- 
208,  tit  II,  subtil  D.  ch  1.  §§2401-2422.  110  Stat. 
300»-426  to  3009-454  (19961) 
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information  among  affiliated  entities  The 
FCRA  preemption  provision  states: 

No  requirement  or  prohibition  mav  be 
imposed  under  the  laws  i)f  any  State  '    '    * 
with  respect  to  the  exchange  of  information 
among  persons  affiliated  by  common 
ownership  or  common  corporate  control 

•      •      *     H  I 

The  language  of  this  provision  is  broad 
and,  on  its  face,  appears  to  cover  the 
restrictions  on  information  sharing  with 
affiliates  contained  in  section  13  of  the  West 
Virginia  statute  To  determine  whether  it 
preempts  the  West  Virginia  provision,  we 
first  briefly  review  the  purposes  and  scope  of 
the  FCR.-\.  then  consider  whether  the  special 
anti-preemption  rule  contained  in  the 
McCarran-Ferguson  Act  applies 

Purpose  and  scope  of  the  FCHA  as 
amended  The  purpose  of  the  FCRA  is  to 
require  consumer  reporting  agencies  to 
"adopt  reasonable  procedures  for  meeting  the 
needs  of  commerce  for  consumer  f;redit. 
personnel,  insurance,  and  other  information" 
that  operate  in  a  fair  and  equitable  manner 
to  ensure  accuracv  and  confidentiality.*^  To 
protect  consumers,  the  FCRA  imposes 
various  obligations  on  "consumer  reporting 
agencies'  *"*  and  on  users  of  "consumer 
reports."'^*' 

A  "consumer  report"  is  "any  written,  oral, 
or  other  communication  of  anv  information 
by  a  consumer  reporting  agency  bearing  on 
a  consumer's  credit  worthiness,  credit 
standing,  credit  capacity,  character,  general 
reputation,  personal  characteristics,  or  mode 
of  living  '  that  is  collected  or  used  (or 
expected  to  be  used!  to  establish  the 
consumer's  eligibility  for    credit  or  insurance 
to  be  used  primarily  for  personal,  family  or 
household  purposes;  employment  purposes; 
or  any  other  purpose  "  permissible  uncier  the 
Act.*^"  If  information  is  not  a  "consumer 
report."  anv  perscjn  or  entity  mav  share  and 
use  the  information   I'nder  the  FCR.A,  a 
"consumer  report  "  does  not  include 
"experienc;e  information.  "  which  is 
information  that  relates  solely  to  transactions 
or  experiences  between  the  consumer  and  the 
person  making  the  report.'"^ 

In  H(iditi(jn  to    experience  information." 
Ojngress  enacted  amendments  to  the  FCRA 
in  September  1996  ("FCRA  amendments")^** 


15  1    SI     lt>81t(b)(2)  (as  amended  bvECRPRA 
tit   II.  subtit   D.  ch.  1.  *»2419,  110  Stat   3009-452 
to  3009-45,1  1149611  This  preemption  provision 
remains  in  effect  until  January  1.  2004  See  id. 
^  1681t(d)(2)  The  unly  state  law  nc^t  subject  to  this 
preemption  is  Vl   .Slat   Ann.  tit  9.  §  2480e(a)  or 
Icini   Sff  id  ^16«lt(b)(2). 

<^ld  §  1681(b)  (emphasis  added). 

*5  A  "consumer  reporting  agency"  is  any  party 
that  regularly  assembles  or  evaluates  consumer 
infrjnnation  for  the  purpose  of  furnishing  consumer 
reports  to  third  parties.  Id  ^  168111(0 

'*  .\  national  baiili  may  be  either  a  consumer 
reporting  agency  or  a  user  of  a  consumer  report 

""15  '    St;  1681a(d)(l)  (as  amended  by  the 
E^,RPR.^  tit   II  subtil  D.  ch   1.  %  2402(e).  llOStat. 
1009-428  (19961)  (emphasis  added) 

'"'  See  id  ^  1681a(d)(2)(A)(i)  (as  amended  bv  the 
EGRPR.A  tit  II  subtit  D.ch  1  ^  2402|e|,  no  Stat. 
3a09-4JS  119961) 

"■'S'ef  ECRPRA.  Pub   L.  No   104-20ff.  llOStal. 
3009    1496,   generally  effectiye  Sept   30.  1997). 


to  expand  the  category  of  non-consumer 
report  information  to  iticlude: 

lAjny  communication  of  other  information 
among  persons  related  bv  common 
ownership  or  affiliated  by  corporate  control, 
if  it  is  clearly  and  conspicuously  discJosed  to 
the  consumer  that  the  information  may  be 
communicated  among  such  persons  and  the 
consumer  is  given  the  opportunity,  before  the 
time  that  the  information  is  initially 
communicated,  to  direc  t  that  such 
information  not  be  communicated  among 
such  persons  '   *    ' .''" 

The  information  that  may  be  shared 
pursuant  to  the  notice  and  opt-out 
requirements  is  not  limited.  It  may  include 
application  information,  medical 
information,  consumer  report  information. 
information  derived  from  consumer  reports, 
and  all  other  information  Thus,  the  FCR,^ 
amendments  permit  affiliated  entities  to 
share  any  or  all  information  without 
becoming  a  "consumer  reporting  agency."  "' 
The  affiliated  entities  must  comply  with  the 
FCRA  notice  and  opt-out  requirements. 
however,  before  sharing  any  information 
other  than  experience  information.'' 

The  FCR-^  preemption  provision  ensures 
that  affiliated  entities  may  share  customer 
information  without  interference  from  State 
law  and  subject  only  to  the  FCR.^  notice  and 
opt-out  requirements  if  applicable  The 
preemption  is  broad  and  extends  beyond 
state  information  sharing  statutes  to  preempt 
any  State  statute  that  affects  the  ability  of  an 
entity  to  share  any  information  with  its 
affiliates. '3  Congress  intended  the 


•"  15  U.S.C,  §  1681a(d)(2)(A)(iii)  (as  amend.:d  bv 
EGRPRA  tit,  II,  subtit.  D.ch.  l.§ 2402(e),  110  ,Slat 
3009-428  (1996)). 

"  For  a  "consumer  reporting  agency  "  hirnishing 
reports  containing  medical  information,  additional 
requirements  under  FCRA  may  be  applicable  See. 
e.g..  15  U.S.C.  §  1681b(g)  (as  amended  by  ECRPRA 
tit.  II.  subtit.  D.ch.  1,§2405,  110  Slat   3009-434 
(1996))  ("A  consumer  reporting  agency  shall  not 
furnish  for  empjoymeni  purposes,  or  in  connection 
with  a  credit  or  insurance  transaction,  a  consumer 
report  that  contains  medica)  information  about  a 
consumer,  unless  the  consumer  consents  Iti  the 
furnishing  of  the  report").  A  national  banls  will  not 
become  a  "consumer  reporting  agency"  simply 
because  it  shares  with  an  affdiate  experience 
information  or  other  information  that  ordinarily 
would  be  considered  consumer  report  information 
so  long  as  the  banli  shares  the  other  information  in 
accordance  with  the  notice  and  opt-out ' 
requirements. 

''There  are  no  notice  and  opt-out  requirements 
when  any  entities,  whether  affiliated  or  not.  share 
"experience  information."  Id.  ^  1681d(dl(2)(.'\)(i)  (as 
amended  by  EGRPRA  tit.  II.  subtil  D.  t.h,  1. 
§2402(e).  110  Stat.  3009-428  (1996))   Prior  to  the 
FCRA  amendments,  a  financial  institution  roiild 
regularly  exchange  consumer  infornidtion  between 
a  branch  or  department  of  the  financ  lal  institution. 
but  not  between  correspondent  financial 
institutions,  a  holding  company  and  its  subsidhines 
or  between  subsidiaries  of  ,i  holding  Loinpaiiv 
without  becoming  a  consumer  reporting  ageni  v  See 
Federal  Trade  Commission,  Questions  ,iiid  Answ>'rs 
About  the  Fair  Credit  Reporting  .Act.  at  Qs  and  .As 
Nos.  16-17,  reprinted  in  6  Consumer  Oed  (iuidp 
(CCH)  1  26.703  at  63,955  (May  24.  1971) 

'^Affiliate  information  sharint;  provisions  of  bills 
introduced  in  prior  Congresses  limited  Federal 
preemption  either  by  preserving  slate  laws  m  effect 
on  the  date  of  proposed  enactment  or  by 
preempting  only  state  information  sharing  statutes. 


preemption  provision  to  establish  a  national 
uniform  standard  in'this  area,  noting  that 
"credit  reporting  and  credit  granting  are.  in 
many  aspects,  national  in  scope,  and  that  a 
single  set  of  Federal  rules  promotes 
operational  efficiency  for  industry,  and 
competitive  prices  for  consumers."  '* 

The  MrCanan-Ferguson  Act.  Section  2(b) 
of  the  .Act  shields  a  State  law  from  Federal 
preemption  if  the  purpose  of  the  State  law  is 
to  regulate  the  business  of  insurance  and  the 
conflicting  Federal  law  does  not  ""specifically 
relate"  to  the  business  of  insurance."^  These 
key  terms  were  analyzed  by  the  Supreme 
Court  in  Barnett.'''  The  Court  initially  noted 
that  the  word  "relates"  is  "highly  general" 
and  has  a  "broad  common-sense  meaning."  '^ 
More  importantly,  the  Court  found  the  word 
"specifically'"  to  mean  ""explicitly."^"  In 
focusing  on  these  terms,  the  Court  observed 
that: 

ITjhe  Act  does  not  seek  to  insulate  state 
insurance  regulation  from  the  reach  of  all 
federal  law.  Rather,  it  seeks  to  protect  state 
regulation  primarily  against  inadvertent 
federal  intrusion — say.  through  enactment  of 
a  federal  statute  that  describes  an  affected 
activity  in  broad,  general  terms,  of  which  the 
insurance  business  happens  to  constitute  one 
part  '9 


See  eg.  Consumer  Reporting  Reform  .Act  of  1994, 
H,  Rep.  No.  103-486.  at  2  (amending  FCRA  ^624. 
15  I'S.C   16811), 

'••S,  Rep   No   104-185.  at  55  (1995) 
laccompanying  S,  650)  (hereinafter  "1995  Senate 
Report"!,  The  need  for  Federal  preemption  was 
reiterated  in  the  floor  debate  bv  .Senator  Bond,  who 
staled  that  the  uniform  federal  standards    will 
reduce  the  burdens  on  the  credit  industry  from 
having  to  comply  with  a  variety  of  different  State 
requirements  '■  141  Cong,  Rec.  S5450  (daily  ed,  Apr. 
fi,  19951  Earlier  amendments  to  the  FCRA, 
proposed  bv  the  House,  were  descrilied  as  a 
compromise"'  between  establishing  a  uniform 
national  standard  and  allowing  states  to  enact  laws 
stricter  than  the  FC:RA.  140  Cong.  Rec.  H4355. 
H4365-66  (daily  ed   lune  13,  1994]  (statement  of 
Rep  McCandless);  see  H,R,  1015.  103d  Cong,.  2d 
Sess   ^§  101-625  (1994).  Hovve\er,  in  the  final 
legislation.  Congress  decided  that  for  the  next  eight 
years,  the  FC^R.A  would  tie  "the  law  of  the  land"  and 
afterwards,  states  mav  enact  more  stringent 
It^islation  The  FCR.A  amendments  preserve  this 
( (impromise  bv  establishing  a  'sunset  '  provision — 
the  special  federal  preemption  provisions  will  not 
apply  to  any  provision  of  state  law  enacted  after 
lanuary  1.  2(M)4  thai  (i)  gives  greater  protection  to 
consumers  than  the  F(;R.A  provides  ami  (iil 
explif  itiy  states  that  the  provision  is  intended  In 
supplement  the  FCRA,  See  15  I'  S,C:   ^  lfi81t(d)(2) 
(added  In  EGRPRA  tit  II,  subtil   D.  ch    1.  t»2419(2), 
no  Slat    3009-452  to  3009-453  (19961).  1995 
Senate  Report,  supra,  at  55 

■''  Sec  lion  2  of  the  .Act  provides, 

(a)  The  business  of  insurance  and  every  person 
engaged  therein,  shall  be  subiect  to  the  laws  of  the 
several  States  which  relate  to  the  regulation  or 
taxation  of  such  business 

(b)  No  ,Acl  of  Congress  shall  lie  construed  to 
invalidate,  impair,  or  supersede  an\  law  enacted  by 
anv  Slate  for  the  purpose  of  regulating  the  business 
of  insurance'    *    '  unless  sue  h  .Act  specifically 
relates  to  the  business  of  insurance  "    "    '. 

15  L'.SC,  1012 

"•See  Barnett,  517  V.S.  at  38. 

"Id. 

^»Id. 

"Md,  at  39. 
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According  tn  the  Court,  the  McCarran- 
Ferguson  Act  does  not  reejuire  the  federal 
statute  to  relate  predominantly  to  insurance: 
a  statute  ma\'  relate  to  more  than  one  thing."" 
These  observations  illustrate  the  importance 
the  Court  places  on  spetjfic,  explicit 
references  to  insurance  in  the  federal 
legislation."'  In  Barnett,  the  Court 
determined  that  a  federal  statute  authorizing 
national  banks'  insurance  powers,  which 
used  the  word  "insurance  "  five  limes, 
"specifically  related"  to  the  business  of 
insurance."-^ 

The  affiliate  information  sharing 
provisions  of  the  FCRA  "relate"  to  the 
business  of  insurance  and  ifo  so 
"specifically."  The  FCR.^  mentions 
"insurance"  at  least  twent\-se\en  times. 
These  references  (  on(  ern  core  provisi(jns  of 
the  FCRA.  For  example,  the  FCRA  defines 
"consumer  report"  expressly  to  include 
certain  consumer  information  collected  by  a 
consumer  reporting  agency  that  is  expected 
to  be  used  "in  connection  with  the 
underwritmg  of  insurance  invoh  mg  the 
(onsumer  *    *    '"''' The  FCR.'\  amendments 
also  expand  the  list  of  permissible  purposes 
for  furnishing  a  consumer  report  to  in(  lude 
"credit  or  msurance  transactions  that  are  not 
initiated  by  the  consumer" — i.e., 
prescreening  potential  customers  for 
marketing  credit  or  insurance  products.** 
C^ongress's  definition  of  "firm  offer  of  credit 
or  insurance"  also  extends  the  current 
definition  of  "firm  offer  of  credit"  to  include 
insurance  for  prescreening  purposes.""' 

These  specifii  refereiu:es  to  insuranc  e 
unambiguously  demonstrate  that  Congress 
purposefullv  considered  the  effect  of  the 
FCRA  amendments  on  msurance  at  tivities 
and  did  not  merely  enact  a  broad,  general  law 
that  inadvertently  affects  insurance.  .\  plain 
understanding  of  the  F'CRA,  under  the 
standards  set  forth  by  the  .Supreme  Court  in 
Barnett,  results  in  a  conclusion  that  the 
FT.RA  "specifically  relates"  to  insurance. 

Moreover,  it  is  questionable  whether  the 
West  Virginia  provision  passes  the  threshold 
of  the  first  clause  of  section  2(b)  of  the 
McCarran-Ferguson  Act.  i.e..  whether  the 
State  law  was  "enacted  *    ♦    *  for  the  purpose 
of  regulating  the  business  of  insurance 


""1(1  al  41,  For  px.imple.  lfu>  (^jurt  \n  Barnett 
recoKiiized  a  statute  may  relate  to  banking  and 
insurance  Likewise,  thp  FCRA  relates  to  consumer 
reporting  agencies  and  insurance 

"'  .^s  recognized  by  the  (.xiurt.  tfiese  types  iil 
references    will  call  the  proposed  legislation  to  the 
attention  of  interested  parties"  and  should 
guarantee  that  Congress  has  focused  on  the 
legislation's    insurance-related  effects  " 

"Id.  at  39. 

"-■  15  use.  §«)  1681a(d)ni.  168lb(a)(3|(C) 
(emphasis  added).  The  affiliate  informati(/n  sharing 
provisions  enacted  in  1996  specifically  provide  that 
when  this  type  of  information  is  shared  between 
affiliated  entities,  it  does  not  constitute  a 

consumer  report.  '  and  thus  can  be  shared  t)etween 
affiliates,  subject  to  specified  procedures  See  15 
U.SC^1681a(d)(2)(A)(ii) 

•»  15  use  §  168lb(c)  (added  by  EGRPRA  tit  II, 
subtit,  D.  ch   1.  §2404,  110  Stat.  3(X)9-431  (1996)) 

"  Id  §  1681a(l)  (added  by  EGRPRA  tit.  II,  subtit 
D,ch    1,  S2402(b),  llOStat.  3009-427  (1996) 
(emphasis  added)) 

■«Id.  §  1012(b) 


The  Supreme  Ojurt  s  analysis  of  this 
question  has  foe  used  [;onsistently  on  the 
impact  of  the  State  law  on  the  relationship 
between  the  insured  and  the  insurer.*' 
Section  11  addresses  a  different 
relationship— the  relationship  between  a 
financial  institution  and  its  customer.  The 
West  Virginia  provision  seeks  to  limit  a 
financial  institutions  ability  to  use  insurance 
information  gathered  in  the  course  of  a 
lending  transaction  for  the  purpose  of 
soliciting  or  offering  insurance."*  In  this 
.sense,  the  provision  seeks  to  protect 
borrowers  from  the  intrusion  of  unauthorized 
insurance  solicitations  by  financial 
institutions  and  their  subsidiaries;  it  does  not 
offer  any  protec:tioii  to  policyholders.  State 
laws  that  relate  to  insurance  but  regulate  an 
activity  outside  the  relationship  between  the 
insured  and  the  insurer  are  not  laws  enacted 
for  th;'  purpose  of  regulating  the  business  of 
insurance  for  purposes  of  McCarran- 
Ferguson.**'*  The  Supreme  Court  made  clear 
that  to  the  extent  a  law  is  designed  to  further 
the  interests  of  parties  other  than 
policy  holders,  it  is  not  a  law  enacted  for  the 
purpose  of  regulating  the  business  of 
insurance.'-"' 

The  FCR,^  amendments  thus  permit  a 
national  bank  and  its  affiliates,  including 
insurance  agcm  y  affiliates,  to  share  and  use 
experience  information,  including  claims 
information,  without  any  limitation  and  to 
share  and  use  any  other  information, 
m(  hiding  iiiedii  al  information."  pursuant  to 


""See  (1  g  .  .S/-.C  v   National  Securities.  Inc..  393 
IS  453.  457  (1969)  (focus  of  the  business  of 
insurance  is  on  the  relationship  between  the 
insuiancc  i  ompanv  and  the  policyholder  and  State 
law  enacted  to  protect  the  interests  of  insurance 
(  omp,in\  sharpholders  was  not  protected  from 
pn>emptHin  ))v  McCarran-Ferguson);  Barnetl  Bank 
m'  Mannn  County.  S.A  '■.  .N'eison.  517  V.S  25.  39 
1 19961  (rel.ilion  of  insured  to  insurer  and  the 
spreading  of  risk  are  matters  at  the  core  of  the 
MiH".arraii-rerEiis(in  Act's  concern);  U.S.  Dep't  of 
Treasun  \    Faht-   ■>08  U.S.  491.  503-04  (1993) 
(perfonnamc  cf  an  insurance  contract  is  central  to 
the  relationship  between  insurer  and  insured  and 
therefore  within  the  business  of  insurance). 

""Likewise,  section  13  limits  the  activities  of 
financial  institutions  even  w  here  there  is  no 
insurance  polir\    The  law  (  oiild  prohibit  a  Rnancial 
institution  from  using  information  that  a  borrower 
did  not  ha\  e  an\  insurance  to  solicit  or  offer 
insurance. 

""See  .^utn  \    Sorthwest  Premium  Senices.  Inc.. 
144  F  3d  1037    1044  (7th  Cir   1998)  (state  statute 
regulating  premium  financing  for  the  purchase  of 
automobile  insurance  se'-ved  to  protect  the  interests 
of  borrowers  and  was  not  a  law  enacted  for  the 
purpose  of  regulating  the  business  of  insurance): 
O\^vnsho^o  Mat  I  Honi  \    .Sfep/iens.  44  F.3d  388. 
392  (6th  Cir.  1994),  cert   denied.  517  U.S.  1119 
(19961  (state  statute  that  excluded  financial 
institutions  from  lerlam  insurance  sales  activities 
sought  to  regulate  the  conduct  of  the  financial 
institutions  and  was  not  a  law  enacted  for  the 
purpose  of  regulating  the  business  of  insurance) 

»«Fabe.  508  IS  at  508 

"''  Medical  information  mav .  however,  be  subject 
to  the  restrictions  on  information  sharing  imposed 
by  the  Health  Insurance  Portability  Act  of  1996  The 
Department  of  Health  and  Human  Services  has 
implemented  information  sharing  provisions  of  this 
statute  in  its  rule  captioned    Standards  for  Privacy 
of  Individually  Identifiable  Health  Information  " 
See  65  FR  82462  (December  28  200UI  This  final 
rule,  which  took  effect  on  .April  14   2001   is 


the  notice  and  opt-out  requirements,*" 
National  banks  and  their  affiliates  may 
engage  in  these  activities  even  if  State  laws 
restric:!  or  otherwise  limit  such  activities 
because  the  FCRA  amendments  expressly 
preempt  any  State  law  requirement  or 
prohibition  "with  respect  to"  exchange  of 
information  between  affiliated  entities. 
Accordingly,  we  conclude  that  sections  13(b| 
and  13(c)  of  the  West  'Virginia  statute  are 
preempted. 

Section  14 — Physical  Location  of  Insurance 
Saies 

Section  14  generally  provides  that  the 
place  of  solicitation  or  sale  of  an  insurance 
product  by  a  financial  institution  must  be 
clearly  signed  so  as  to  be  separate  and 
distinct  from,  the  institution's  lending  and 
deposit-taking  activities.  The  state  law 
permits  institutions  with  small  physical 
facilities  to  seek  a  waiver  from  the  state 
insurance  commissioner  if  they  do  not  have 
the  physical  space  to  connply  with  this 
provision. ^^ 

None  of  the  Safe  Harbors  protect  State 
provisions  restricting  the  physical  location 
where  insurance  sales  take  place,  or  requiring 
that  insurance  sales  be  physically  separated 
from  lending  and  deposit-taking  activities. 

The  text  of  the  West  Virginia  provision 
creates  some  ambiguity  about  whether 
signage  distinguishing  the  insurance  sales 
area  from  the  lending  and  deposit  taking 
areas  would  be  sufficient  to  comply  with  the 
statute,  or  whether  physical  segregation  of 
these  activities  is  required.  The  language  in 
the  provision  suggests  that  physical 
separation  is  required  because  the 
requirement  to  use  signage  must  be  done  in 
i  manner  so  the  locations  are  readily 
distinguishable  by  the  public  as  separate  and 
distinct.  The  waiver  for  small  institutions 
also  speaks  in  terms  of  not  having  the 


codified  at  45  CFR  Parts  160  and  164  Among  other 
things,  it  covers  electronic  billing  and  fund 
transfers  that  include  individually  identifiable 
health  information 

"'Although  the  GLBA  amended  certain 
provisions  of  the  FtJH.,\  relating  to  regulatory 
authority,  nothing  in  GLBA.  including  the  privacy 
provisions  in  Title  V  of  that  statute,  alters  the 
conclusion  concerning  the  FCRA  provisions  on  the 
sharing  of  information  between  affiliates  or  the 
preemptive  effect  of  the  FCRA  GLBA  *  506(t) 
expressly  provides  that  "nothing  in  this  title  shall 
be  construed  to  modify,  limit,  or  supersede  the 
operation  of  the  Fair  Credit  Reporting  Ad  •   *   *" 
15  use  6806 

»^  Specifically,  section  14  of  the  West  Virginia  Act 
provides  that: 

The  place  of  solicitation  or  sale  of  insurance  by 
any  financial  institution  or  on  the  premises  of  any 
financial  institution  shall  be  clearly  and 
conspicuously  signed  so  as  to  be  readily 
distinguishable  bv  the  public  as  separate  and 
distinct  froan  the  financial  institution's  lending  and 
deposit-taking  adivities  In  the  event  that  a  person 
which  would  otherwise  be  subject  to  the 
requirements  set  forth  in  this  provision  does  not 
have  the  physical  space  to  so  comply,  the 
commissioner  may  grant  a  waiver  of  the 
requirements  of  this  section  upon  a  written  request 
by  such  person  demonstrating  that,  due  to  its  small 
physical  facilities,  compliance  is  not  pouible.  and 
including  identification  of  other  steps  which  will  be 
taken  to  minimize  customer  confusion 

W.  Va.  Code  S  33-11A-14  (2000). 
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physical  space  to  comply — a  condition  that 
should  not  be  relevant  if  all  that  i.s  required 
is  signdgf  The  West  Virginia  Insurance 
Departmeii!  also  has  suggested  in  informal 
discussions  that  this  provision  would  require 
physical  segregation. 

We  therefore  assume  that  section  14 
requires  the  physical  separation  of  insurance 
from  lending  and  deposit-taking  activities. 
At cnrdinglv,  in  our  view,  the  West  Virginia 
requirement  for  physical  segregation  of 
insurance  sales  from  lending  and  deposit- 
taking  is  preempted  under  the  Barnett 
standards 

In  most  banks,  the  deposit-taking  area 
generally  encompasses  teller  windows  and 
teller  lines.  These  spaces,  which  are  different 
from  the  types  of  physical  settings  used  in 
manv  other  kinds  of  business  offices,  tend  to 
be  in  a  discrete  area,  characterized  by  a  fairly 
quick  movement  through  of  customers.  Both 
lending  and  insurance  sales,  on  the  other 
hand,  are  often  done  from  desks  in  spaces 
apart  from  the  teller  services  where  the 
customer  can  speak  with  a  representative  for 
a  longer  time  to  discuss  the  transaction. 

The  requirement  to  separate  lending  and 
deposit-taking  activities  from  insurance  sales 
affects  the  banks'  insurance  sales  efforts 
signifi(  antly    Many  banks,  both  large  and 
small,  are  developmg  wavs  to  streamline 
their  delivery  svstems,  for  example,  by  the 
use  of  more  (  ompact  physical  facilities  and 
a  greater  reliance  on  technology,  .^t  the  same 
time.  bank-,  are  striving  to  increase 
convenient  e  and  product  choices  to 
consumers.  ♦^  .\  restriction  on  the  physical 
location  of  insurance  activities  would  require 
the  bank  '  i  de\    'e  more  physical  space  to  all 
three  tvpes   •{ .).  -ivities  than  is  otherwise 
necessar\ ,  raising  costs  at  bank  facilities. 
Similar  to  the  effect  of  the  requirement  in 


section  6  for  a  separate  insurance  sales  force. 
this  requirement  in  section  14  substantively 
intrudes  into  and  disrupts  bank  operations  by 
effectively  prohibiting  a  bank  from 
conducting  all  three  activities  without 
incurring  substantial,  unnecessary  costs  to 
ref;onrigure  its  physical  space.  Higher  costs 
will  impede  the  bank's  ability  to  offer 
insurance  products  and  reduce  the 
availability  of  those  products  to  consumers. 

The  Federal  insurance  consumer 
protection  statute  and  regulations  avoid  this 
result  by  requiring  that  the  routine 
acceptance  of  deposits  is  kept,  to  the  extent 
practicable,  physically  segregated  from 
insurance  product  activity. '^^  In  order  to 
comply  with  Federal  law.  national  banks 
must  separate  only  deposit-taking  from 
insurance  sales,  and  only  to  the  extent 
practicable. 

The  West  Virginia  statute  permits  the 
Commissioner  to  grant  a  waiver  from  the 
physical  segregation  requirement  upon 
written  request.  However,  the  request  must 
demonstrate  that  "compliance  is  not 
possible."  and  must  identify  the  steps  the 
bank  will  take  to  "minimize  customer 
confusion."  As  we  have  said  in  our 
discussion  of  section  6  of  the  West  Virginia 
statute,  a  state-administered  waiver  provision 
does  not  erase  the  conflict  between  the  state 
provision  and  Federal  law.  Under  the  Barnett 
standards,  a  state  may  not  condition  a 
national  batik's  exercise  of  a  Federally 
authorized  power  unless  a  Federal  statute 
directs  that  result.  Here,  the  .State  law 
imposes  requirements  that  are  expensive, 
disruptive  of  ongoing  bank  operations,  and 
in  some  cases,  impossible  to  implement 
Accordingly,  section  14  of  the  West  Virgiriiri 
statute  is  preempted. 


We  trust  the  ((inclusions  expressed  in  this 
letter  are  responsive  to  the  preemption  issues 
you  have  identified. 

Sincereh', 
lulie  L.  Willidms, 

First  Senior  Peputv  CamplrolU'r  and  Chief 
Counsel. 

!!"K  D(i(  ,  (Jl-2,T2,tl  Filed  10-5-01:  8:4,t  din] 
BILUNG  CODE  4S10-33-P 


DEPARTMEFfT  OF  THE  TREASURY 
Customs  Service 

[T.D.  01-73] 

Cancellation  of  Customs  Broker 
Licenses 

agency:  U.S  Customs  Sen.ice. 
Department  of  the  Treasure'. 
ACTION:  Customs  broker  license 
cancellations. 


SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19 
U..S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111),  the  following 
Customs  broker  licenses  are  cancelled. 
Some  of  these  entities  may  continue  to 
provide  broker  services  under  another 
valid  brokerage  license.  Because 
previous  publication  of  some  records 
cannot  be  readily  verified,  the  records 
are  nov\-  being  published  to  ensure 
Customs  compliance  with 
administrative  requirements 


Name 


License 


Port  name 


Ace  Young  Inc     

Aeromar  USA   Inc  

Albuquerque  Brokerage  Co    Inc 

All  Nations  Forwarding  Import  Company   Inc 

Allround  CHB   Inc  .- 

App4e  Import  Services  inc    

Arthur  J  Fnt2  Company  , 

Arttiur  J  Fnt2  Company  

Arthur  J  Fnlz  Company  

Arthur  J  Fnt2  Company  

Arthur  J  Fntz  Company  

Arthur  J  Fntz  Company  

Arthur  J  Fntz  Company  

Arthur  J  Fnt2  Company  , 

Arthur  J  Fntz  Company  

Arthur  J  Fntz  Company  

Arthur  J  Fntz  Company  Of  Hawaii   Inc  

Arthur  J  Fntz  Company  ot  Los  Angeles 

Arthur  J  Fntz  Company   Inc  

Arthur  J  Fritz  Company   Inc  

Arthur  J  Fntz  Company   Inc,  

Associated  Customhouse  Brokers  

Autair  Customhouse  Broker  (nc  

Bar-Ze(  Expediters  Inc  

Bannco  Intemational  Corporation  

BBC  International    

Becnel.  Gerard    

Becnel,  Gerard  A 


09667  Chicago 

06159  Washington.  DC 

04547  Albuquerque 

06589  Miami 

11854  New  York 

07255  New  York 

05455  Miami 

07646  St  Louis 

03160  Honolulu 

06951  Boston 

06960  Detroit 

03763  El  Paso 

07006  Atlanta 

06346  Dallas/Fort  Worth 

09204  Philadelphia 

03492  Portland.  ME 

03520  Honolulu 

03205  Los  Angeles 

03501  New  Orleans 

07362  Charleston 

07203  Cleveland 

06041  Buffalo 

15120  Miami 

04436  New  York 

07692  San  Francisco 

05051  San  Francisco 

06333  New  Orleans 

09064  New  Orleans 


"  From  ^  i  onsumer's  standpoint,  the  (XX  has 
noleti  th>'  f  onvi'nipm  e  and  ease  nf  using  a 
streamlined  'a(;iil\  (ll^^ll^ll^h•'«  if  the  facility  cannot 


offer  the  full  panoply  of  services  availdbii 
traditional  brick  and  mortar  facility. 


■  .Sff-  12  I  .SC   18Jl.|d|:  12  CFK  14  50 
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Name 


License 


Port  name 


Cammarano,  John       

Cammarano.  Angelo  

Cargo  Brokers  International   Inc    .■ 

Cargo  Clearance  Services  Inc    

Celaya  Guenn  International  (CGI)  

Christie,  Roy  G  W  

Clopp.  Jerry  Bruce  

Continental  Forwarding  Co    Inc   

Craig  International.  Inc  

DAO  Forwarding  &  Customs  Brokerage,  Inc 

Davis,  Leonard  H  

DeAngelus  &  Associates.  Inc 

Dieterle,  Hellmut  Michael      

Disodado  D  Roque  Int  I   Inc  

DL  Bynum  &  Company   Inc   

Eagle  Warehouse.  Inc  

Emery  Distribution  Systems   Inc  

Emery  Distribution  Systems.  Inc  

Evans  &  Wood  Company  Inc   

Expediters  Internationa!  of  Washington,  Inc  

Expediters  International  of  Washington,  Inc  

FB  Vandergrift  Company  Inc 

Fong.  J  B  

Foreign  Forwarding.  Inc  

Fritz  Air  Freight  

Gash,  Robert  William    

Global  Transportation  Systems   Inc      

Golden  Eagle  Customs  Brokers 

Greenlee.  Paul  L 

HB  Thomas  &  Company  

Helstem.  Jay  P   

HH  Elder  &  Company 

Hipage  Company.  Inc « 

HS  Dorf  Company,  Inc  (CA)  ^. 

Ingham  International.  Inc     , 

Interamenca  Brokera 

Interamencan  World  Transport  Corporation  , 

Intercontinental  Transport  Services,  Inc  

Interdocs.  Inc  

International  Cargo  Group.  Inc , 

International  Customs  Service,  Inc  

International  Expediters.  Inc , 

Jacky  Maeder.  Ltd  

John  S  James  Company 

John  V  Carr  &  Son.  Inc 

Jones.  Clifford  Terrell 

Karl  Schroff  Associates,  Inc  

Kearney.  Kevin  

Kinetsu  Intermodal  (USA).  Inc     

Kuehne  &  Nagle.  Inc     

Kuehne  &  Nagle.  Inc     

LE  Coppersmith,  Inc     

LeBlanc,  Gregory  W  

Lindsey,  James  O 

LIsoni.  Ferruccio    

Lorme  International  Ltd  

Lorme.  Jr .  Charles  A  

Mattoon  &  Company.  Inc     

Medeiros.  Gerald  

Miami  Valley  Worldwide.  IrK  

Milne  &  Craighead  Customs  Brokers  (USA)  Inc 

Modem  Intermodal  TraffK  Co  „ 

Nippon  Express  USA,  IrK   

Norman  G  Jensen.  Inc   

Oakes.  Charles  Nomian 

Oceanic  Forwarding  Comfjany !" 

Pacific  Customhouse  Brokerage.  Inc 

PC  Heck  and  Company,  Inc  

Pearson,  Hartvig  M 

Percival.  Wendy  Wojnar 

Rank  Intemational  Forwarding,  Inc  

Regis  F  Kramer  Associates  

Ro)-Pac  Services,  Inc 

Rubio,  Ricardo  E  


06264 
03648 

07217 
15103 
11938 
05843 
12060 
13026 
13252 
17406 
06471 
16916 
08001 
09597 
12077 
13198 
05790 
04560 
07922 
07259 
06946 
07645 
06150 
13311 
06658 
02215 
1 483C 

■  ■e'ii 

09903 
01049 
04845 
03138 
0404.= 
0186^ 
09383 
13991 
04445 
03457 
14236 
14339 
06993 
02603 
10446 
05615 
01872 
03534 
03506 
09098 
09649 
05573 
07206 
03411 
11384 
05273 
0S693 
04646 
04458 
02053 
05709 
11297 
07605 
03889 
07511 
08176 
03834 
03340 
05042 
10863 
0427^: 
iC"30 
140  74 
04155 
05465 
05221 


New  York 
New  York 

Miami 

Miami 

Philadelphia 

Tamf>a 

San  Francisco 

Cleveland 

Cleveland 

Baltiniore 

New  York 

Washington.  DC 

San  Francisco 

San  Francisco 

Dallas/Fort  Worth 

Miami 

Washington,  DC 

New  Orleans 

Dallas/Fort  Worth 

New  York 

San  Francisco 

San  Francisco 

San  Francisco 

Milwaukee 

Dallas/Fort  Worth 

San  Francisco 

Washington.  DC 

Miami 

Philadelphia 

Sd(-  f-iancisco 

San  FrarKisco 

San  Francisco 

Adshinglon   DC 

Sd'  Francisco 

S<3r  Francisco 

Laredo 

San  Franasco 

Boston 

Great  Falls 

Boston 

San  Francisco 

San  Francisco 

San  Francisco 

Tampa 

Detroit 

San  FrarKisco 

San  Francisco 

San  Francisco 

Los  Angeles 

San  Francisco 

Cleveland 

San  Francisco 

Npa  Orleans 

Nf-A  York 

New  York 

New  York 

New  York 

San  Francisco 

San  Francisco 

Cleveland 

San  Francisco 

San  Francisco 

Sar    Francisco 

Seatiu- 

Bnvlon 

S,if    Francisco 

Sa'"  F  lanciSCO 

''d'-ipa 

Sa'  Francisco 

NtA  York 

Miami 

Sa'  Francisco 

Sd'   Francisco 

Nfvs  York 
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.  Name 

BW  Smith  &  Company   Inc  

Saga  &  Associates  inc         ...« 

Schenker  International,  Inc  .,.., 

Scheyer  Jules , 

SDV  Logistics  Inc  , 

Seamodal  Transport  Corporation  

Shields  Jr    William  J    ;.. 

Soto,  Jr    Jose  Antonio 

Stecher  Charlene  M  T  Lam        

Sterling  International  Services  Inc  

Three  Way  Customhouse  Brokerage   Inc    

US  Group  Consolidator   Inc  

Wall  Shipping  Company,  Inc         

Western  Overseas  Corporation 

Wilson  GrouD  USA   Inc  

Wilson  UTC   Inc  -. 

Worldwide  Logistics      

WR  Zanes  Company  of  Louisiana  Inc  

Yolanda  Diaz  Inc  

Yoshioka   Shigeru  

Young,  David  A     

Zawacki  Ronald   


License 


Port  name 


04001  New  Orleans 

11153  Los  Angeles 

08077  Cleveland 

09178  New  York 

15613  Dallas/Fort  Worth 

05850  Norfolk 

04437  New  York 

08025  Laredo 

05586  Honolulu 

12814  Philadelphia 

05949  San  Francisco 

13489  San  Francisco 

14058  Washington,  DC 

06188  San  Francisco 

04565  Baltimore 

07897  San  Francisco 

13870  Baltimore 

06382  Dallas'Fort  Worth 

07494  Miami 

03392  San  Francisco 

06853  Detroit 

05815  San  Francisco 


Bonni  C  Tischler. 

.^s^;^f(;n(  C,  )rri,7j/ss/oner.  Office  of  Field 

Oprmti'in^ 

!FR  Do-    0!-J- Hf,  hi-.l  !()-T-()l:  8:45  ami 
BILLING  CODE  4820-02-P 


DEPARTMErrr  OF  THE  TREASURY 
Customs  Service 

[T.D.  01-72] 

Retraction  of  Revocation  Notice 

AGENCY:  r,S,  Customs  Service, 
Department  of  the  Treasurv 
ACTION:  Cieneral  notice. 


Name 


License 


Port  name 


summary:  The  following  Customs  broker 
license  numbers  were  erroneousK 
included  in  a  list  of  re\ oked  (aistnm-, 
broker  licenses 


Name 


License 


Port  name 


William  F 
Joftroy   Jr 

Iselda  C  Mar- 
tinez 

Scoti  M  Pierce 


05864     Nogaies 
12357     Miam 
15327     Atlanta 


Unit  Inter- 
national of 

Miami 
Eduardo 

Viiiareai 
W  J   Byrnes-Air 

&  Company 


13168    Miami 

13683     Laredo 

00060     San  Francisco 


Customs  broker  licenses  numbered 
05884, 12357. 15327, 13168, 13683, and 
ooohi)  remain  valid. 

DrttP(i:  .September  28,  2001. 
Bonni  G.  Tischler, 

Assistant  Commissioner.  Office  of  Field 
Operations. 

(FR  Dot  ,  01-2ni;!7  Filed  1U-3-U1,  8:45  dm| 
BILLI(<G  CODE  i820  02   P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D  01-71] 

Cancellation  of  Customs  Broker 
License 

AGENCY:  i:,S.  Customs  Service, 
Department  of  the  Treasury. 


ACTION:  Customs  broker  license 
cancellation. 


SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
CSC.  1641)  and  the  Customs 
Regulations  (19CFR  111.51).  the 
following  Customs  broker  license  is 
canceled  without  prejudice. 


Name 


License  No 


Port  name 


Total  Logistic 
Control  LLC 


16774     Detroit. 


Dateii,  September  28,  2(101 
Bonni  Ci.  Tischler, 

As'^istant  C.iimnvs^ionrr.  Otfii  r  nt  Fii'ld 

Opt'rntion^ 

iFR  Uo(.   01-251,18  Filed  10-5-01:  8:45  ami 

BILUNG  CODE  4«2(M)2-P 
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Corrections 


Federal  ReRister 

Veil      bfi      \(i      "I'lS 
TueM;d\     1  li  ti,hrr   'i     2001 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARS  Case  2001-D001] 

Defense  Federal  AcqulsKlon 
Regulation  Supplement;  Cancellatton 
of  MIL-STD-973,  Configuration 
Management 

Correction 

In  rule  document  01-24387  beginning 
on  page  49865,  in  the  issue  of  Monday 
October  1,  2001,  make  the  following 
correction; 

252.24S-7000    [Corrected] 

On  page  49866,  in  the  first  column 
section  252.248-7000  should  read  a.'-  ^p\ 
forth  above 

IFR  Doc  Cl-24387  Filed  lO-5-o:,  H  4f)  air, 
BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  DEFENSE 
48  CFR  Pan  253 

[DFARS  Case  2001-0004] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Reporting 
Requirements  Update 

(Airrectinn 

In  the  i.ssiie  of  \Vetirit'^ii,i\    (  )'  "ii[)er  3, 
2001  on  page  "SOSCM    ;n  t.'H'  'hird 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136  -i 

[FRL-7074-6] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Measurement  of  Mercury  In 
Water;  Revisions  to  EPA  Method  1631; 
Proposed  Rule 

AGENCY:  Environmental  Protection 
Agenrv  (EP.\)  . 

ACTION:  Proposed  rule. 

SUMMARY:  Bv  this  action,  EPA  is 
proposing  modifications  to  EPA  Method 
1631.  Revision  C:  Merciirv  in  Water  by 
Oxidation.  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry-  fMethod  1631C1,  which 
measures  mercury  in  aqueous  samples. 
The  proposed  modificatifins  wtuld 
require  use  of  certain  "clean 
techniques'  and  quality  control 
requirements  when  using  this  test 
method.  The  Agencv  is  proposing  to 
modif>  EPA  Method  1631C  to  fulfill 
obligations  under  a  Settlement 
Agreement  designed  to  resolve  litigation 
challenging  an  earlier  EP.-\  rulemaking 
that  standardized  this  test  method  The 
proposed  modifications  are  intended  to 
improve  performance  of  EPA  Methrid 
1631C  by  reducing  opportunities  fur 
contamination  during  sample  collection 
and  analysis  In  addition.  EPA  is 
proposing  revisions  to  this  test  method 
based  on  comments  received  fmm 
method  users  following  method 
approval, 

DATES:  Comments  must  be  postmarked. 
delivered  hv  hand,  or  electronically 
mailed  on  or  before  December  10.  20(11 
Comments  provided  electronicallv  will 
be  considered  timely  if  they  are 
submitted  electronicallv  by  11:59  p  m 
Eastern  Standard  Time  (E.ST,'  on 
December  10,  2001 

ADDRESSES:  Mail  written  comments  on 
the  proposed  rule  to  "Method  Ih  H  — 
Proposed  Rule"  Comment  Clerk  (W-OI- 
05).  Water  Docket  (4101);  U.S. 
Environmental  Protection  Agencv.  .-\riel 
Rios  Building;  1200  Pennsylvania 
Avenue.  N'W  .  Washington,  DC  2O4H0, 
Hand  deliveries  should  be  delivered  to: 
EPAs  Water  Docket  at  401  M  Street. 
SW,,  East  Tower  Basement  (Room  EB 
57).  Washington.  DC  20460,  If  vou  wish 
to  hand-deliver  vour  comments,  please 
call  (202)  260-3027  between  9:00  am, 
and  4:00  p,m,.  Monday  through  Friday, 
excluding  Federal  holidays,  to  schedule 
an  appointment  (lomments  also  mav  be 
submitted  electronically  to:  OW- 
dockptS'epamail. epa.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Gomez-Taylur.  I'h.D,,  Engineering 
and  Analysis  Division  (4303);  Office  of 
Science  and  Technology;  ()ffir:e  of 
Water;  U,S,  Environmental  Protection 
Agency;  Ariel  Rios  Building;  1200 
Pennsylvania  Avenue.  N'W;  Washington. 
DC  20460.  or  call  (202)  2H0-1639  or  E- 
ni.,4i!  .it  L:,nmr7-t(ivl(>r  man<}'i epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States, 
Territories  and  Tribes  authorized  to 
implement  the  .National  Pollutant 
Discharge  Elimination  System  (N'PDES) 
program,  issue  permits  that  t umplv  with 
the  technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act.  In  doing  so.  NTDES  permitting 
authorities,  including  authorized  States, 
Territories,  and  Tribes,  make  a  number 
of  discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and.  in 
many  cases.  Umited  in  permits.  If  EPA 
has  "approved"  (i,e.,  promulgated 
through  rulemaking)  standardized 
testing  [irocedures  for  a  given  pollutant, 
the  NPDES  permitting  authority  must 
specit\'  one  of  the  approved  testing 
procedures  or  an  approved  alternate  test 
procedure  for  the  measurements 
rf'quired  under  the  permit.  In  addition, 
when  a  State.  Territory,  or  authorized 
Tribe  provides  certification  of  Federal 
licenses  under  Clean  Water  Act  section 
401.  States.  Territories  and  Tribes  are 
directed  to  use  the  approved  testing 
procedures.  Categories  and  entities  that 
may  be  regulated  include: 

Examples  of 
Category  potentiaiiy  regulated 

I  entities 


State.  Terntonal,  and 
Indian  Tribal  Gov- 
ernments 


States  Terntones, 
and  Tntjes  author- 
ized to  administer 
the  NPDES  permit- 
ting program, 
States,  Terntones 
and  Tribes  pro- 
viding certification 
under  Clean  Water 
Act  section  401 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
thf  tvpt's  (if  entities  that  EPA  is  now 
aware  f.ould  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated   If  vnu  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATKDN  CONTACT  section. 


Record  and  Commenting  Procedures 

The  record  for  this  rulemaking  has 
been  established  under  Docket  Number 
W-01-05.  A  copy  of  the  supporting 
documents  cited  in  this  proposal  are 
available  for  review  at  EPA's  Water 
Docket,  The  record  is  available  for 
inspection  from  9  a,m,  to  4  p.m.  EST. 
Monday  through  Friday,  excluding 
Federal  holidays  at  EPA's  Water  Docket, 
401  M  Street  SW.,  East  Tower  Basement 
(Room  EB  57),  Washington,  DC  20460. 
For  access  to  docket  materials,  please 
call  (202)  260-3027  to  schedule  an 
appointment. 

Commenters  are  requested  to  submit 
any  references  cited  in  their  comments. 
Commenters  also  are  requested  to 
submit  an  original  and  three  copies  of 
their  written  comments  and  enclosures, 
and  to  clearly  identify  the  specific 
issue(s)  and  method  section(s)  to  which 
the  comment  applies.  Commenters  who 
want  a  confirmed  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  All 
comments  must  be  postmarked  or 
delivered  by  hand.  No  facsimiles  (faxes) 
will  be  accepted. 

Electronic  comments  must  be 
submitted  as  a  Word  Perfect  for 
Windows  5/6/7/8  file  or  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  also  will  be  accepted  on  disks 
in  Word  Perfect  5/6/7/8  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  All 
electronic  comments  must  be  identified 
by  docket  number.  Electronic  comments 
will  be  transferred  into  a  paper  version 
for  the  official  record.  EPA  will  attempt 
to  clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 

Information  on  Internet  Access 

This  Federal  Register  document  has 
been  placed  on  the  Internet  for  public 
review  and  downloading  at  the 
following  location:  http//ww^w. epa.gov/ 
fedrgstr.  Method  1631,  Revision  C:  Draft 
Method  1631,  Revision  D;  the  Method 
1631  Guidance;  and  a  Fact  Sheet  are 
available  at  ix-ww. epa.gov/ost/methods/ 
1631.html  OT  from  the  EPA  Sample 
Control  Center  (SCC),  DynCorp  I&ET, 
6101  Stevenson  Ave.,  Alexandria.  VA 
22304  (703^61-2100; 
SCC@Dyn  Corp  .com). 

Outline  of  Notice 

I,  .Statutory  Authuritv 

II  Background 

.■\   Regulatory  A(:tion.<; 
B  .Settlement  Agreement 

III  Summary  of  Today's  .Artion 

IV,  Proposed  Revisions  Basnd  on  the 
Settlement  Agreement 
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A.  .Additional  K('(jiiiri'nient.s  for  Cl(>aii 
Techniques  and  Quality  (Control 
Prox'isions 

B.  KIt't  lion  by  a  Permittee/Industrial  User 

V.  Proposed  Additional  Revisions  to  EPA 

Method  16.)  1 

A.  Use  of  Automated  Flow-Injection 
Svstems 

B,  Blanks 

(;  ('alibration  Cher  n  Differfnt  Range 
1).  Sample  Preservation.  Refrigeration, 

Headspace.  (Collection  Containers,  and 

Storage 
h.  Shipment  of  tmpty  Sample  Containers 
F.  S(  ope  of  "Should"  and  '♦las  " 
(J,  Field  Filtration  for  UissoKed  Metals 
H  Carryover  Test 
1  Corret  tion  of  Part  Numbers 
I    I  'se  ol  Polvethylene  or  Pr]l\  propylene 

\'essels  for  Sample  Digestion 
k,  indication  ot  Complete  Oxidation 
L  .-Xdjustment  for  .Amount  of  Bromine 

Monochloride  to  Blanks 
M  .Addition  of  Method  lfi:il  Ciiuianfeas 

a  Reference 

VI,  Proposed  .Amendment  to  40  CFR  l,iH,:<(el 

Table  11 
VTl.  Administrative  Requirements 
.A.  Executive  Order  128b6»— Regulatorv 
Planning  and  Review 

B,  Regulatory  Flexibilitv  .Art  (RFA).  as 
.Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  .Act  of 
\99f>  (SBREFA).  5  use  601  et  seq 

C.  Unfunded  Mandates  Reform  .Act 

D.  Paperwork  Reduction  .At  t 

E,  National  Technolog\  Transfer  and 
.Advancement  .Ai  t 

F   Exec  utive  Order  l,^045 — Protection  of 

(Children  from  Environmental  Health 

Risks  and  Safety  Risks 
C  Executive  Order  13132— Federalism 
H   Executive  Order  13175 — Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I  Executive  Oder  1.121  l—.Ac  tions 

Concerning  Regulations  That 

SignificantK  .Affec  t  Energy  Supply, 

Distribution,  or  Use 
I  Plain  Language  Directive 
V'llI  Request  for  Comments 

I.  Statutory  Authority 

Today's  proposal  is  pursuant  to  the 
authority  of  sections  301,  304(h),  307, 
and  501(a)  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1311,  1314(h),  1317, 
1361(a)  (the  'Acf').  Section  301  of  the 
Act  prohibits  the  discharge  of  any 
pollutant  into  navigable  waters  unless 
the  discharge  complies  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit,  issued  under  section 
402  of  the  Act.  Section  304(h)  of  the  Act 
requires  the  Administrator  of  the  EPA  to 
'■promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 


necessan,-  to  carr>'  out  his  functmn 
under  thi.s  Art  "  EPA  publishes  UW.A 
analytical  method  regulations  at  40  UFK 
Part  136  Thr  .Administrator  also  has 
made  these  tost  prot.odurps  applicable  to 
monitoring  and  rrpcirting  of  NPDES 
permits  (40  CFR  Parts  122.  ^t;  122.21, 
122  41.  122.44.  and  123.25).  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  Act  (40  CFR  Part  403,  (5^  403.10  and 
402.12). 

11.  Background 

.4   Rf'gulaton,-  Artinns 

(Jn  Mav  26.  199H.  EPA  proposed 
Method  1631  at  40  CF'R  Part  136  for  use 
in  determining  mere  un>  at  ambient 
water  quality  criteria  levels  in  EPA's 
Clean  Water  Act  programs  (63  FR 
28867).  Subsequently,  on  March  5. 
1999,  EPA  published  a  Notice  of  Data 
-Availability  that  inc  iuded  additional 
data  supporting  the  application  of 
Method  1631  to  effluent  matrices  (64  FR 
10596)  in  response  to  comments 
received  at  proposal  On  lune  8.  iy99, 
EPA  published  a  final  rule  promulgating 
EPA  Method  1631.  Revision  B  Mercury 
in  Water  by  Oxidation.  Purge  and  Trap 
and  Cold  Vapor  Atomic;  Fluorescent  e 
Spectrometry  (64  FR  30416)  at  40  CFR 
Part  136  EPA  published  a  technical 
correction  revising  EP.A  Method  163 IB 
to  EPA  Method  1631C  (66  FR  32774. 
June  18,  2001)  to  clarify*  the  method  text 
regarding  the  use  of  field  blanks  (see 
Settlement  Agreement  discussion 
below). 

B  Settlement  Agreement 

In  response  to  a  petition  for  judicial 
review  of  EPA  Method  163 IB.  EPA 
entered  into  negotiations  with  several 
industry  groups  On  Oc;tober  19.  2000. 
EPA  entered  into  a  Settlement 
Agreement  with  the  Alliance  of 
Automobile  Manufacturers.  Iiu  .  the 
Chemical  Manufac:turers  Association, 
and  the  Utility  Water  .Ac;t  Croup 
(collectively.  Petitioners),  and  the 
American  Forest  &  Paper  .Asscjciation 
(Intervenor).  The  Settlement  Agreement 
{Alliance  of  Automobile  Manufcirturers. 
et  al.  V.  EPA.  No.  99-1420,  DC  Dir  ),  is 
included  in  the  rulemaiiing  record  in 
the  Water  Docket  for  today  s  proposal 
(see  the  ADDRESSES  section  of  this 
proposal  for  details  on  the  Water 
Docket).  The  Settlement  Agreement 
includes  four  clauses  that  directly  affec  t 
Method  1631  (Clauses  2.  3.  4,  and  5) 

Clauses  2  and  3  of  the  Settlement 
Agreement  committed  EPA  to  sign  a 
notice  of  final  rulemaking  by  June  15, 
2001,  revising  sections  12,4  2  and 
9.4.3.3  of  Method  1631B  to  clarify  the 
use  of  field  blank  subtraction  (section 


12,4.2)  and  tlic  use  of  multiple  field 
blanks  (section  9.3.3.3)  to  determine 
whether  test  samples  are  acceptable  for 
compliance  monitoring  purposes.  EPA 
complied  with  that  commitment,  and  on 
June  18.  2001,  EPA  published  a  final 
rule  '.    iiincal  correction  notice  (66  FR 
327"4.  t.iiiouncing  a  revised  version  of 
Method  1631  (Revision  C;  Method 
1631C),  That  notice  included  the 
technical  corrections  about  field  blanks 
requirf>d  by  the  Settlement  Agreement. 
At  that  time,  no  other  changes  were 
made  to  the  test  method. 

Clause  4  of  the  Settlement  Agreement 
requires  that  EPA  sign  a  notice  for 
publication  in  the  Federal  Register  on 
or  before  September  iu.  2UU1  to  propose 
additional  requirements  for  certain 
clean  techniques  and  quality  control 
(QC)  provisions  in  Method  1631. 
Todays  proposed  rule  complies  with 
EPAs  obligation  under  Clause  4  of  the 
Settlement  .Agreement  The  additional 
requirement^  w-ri   liste.l  ;;,  the 
Settlement  .Agreenien!  a.s  .Appendix  A 
and  are  discussed  in  Section  IV  of  this 
preamble.  Clause  4  also  requires  that 
FP.A  propose  that  "a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permittee  or  an  industrial  user  of  a 
public  ly-owTied  treatim nt  works 
(POTW)  may  elect  niii  t^   iinplement 
sue  h  provisions  in  its  disi  retion  and  at 
lis  peril,  unless  specifically  provided 
othery\  ise  bv  the  relevant  permitting 
agency  or  pretreatment  control 
authoritN    a^  the  1  ,i^e  ni.-.\  'le  " 

Clause  h  nt  the  Settleiueiit  Agreement 
required  that  EPA  publish  a  guidance 
document  on  or  before  March  1,  2001 
spec  ifvmg  procedures  for  identifying, 
reducnng  and  demonstrating  potential 
matrix  interferences.  On  February  27. 
2001.  EPA  published  Guidance  for 
Implementation  and  Use  of  EPA  Method 
lti31  for  the  Determination  of  Low-Level 
Mercurv  (40  CFR  P.ui  1  i6)  (EPA  821-R- 
01-023;  March  2001  j  to  address  this 
clause  and  to  assist  regulatory  agencies, 
dischargers,  industrial  users,  and 
laboratories  in  the  applic:ation  of 
Method  1631  to  ambient  water  and 
wastewater   In  addition  to  providing 
information  on  potential  matrix 
interferences,  the  guidance  provides 
information  on  the  use  of  clean 
tpc:hniques  and  method  flexibility,  and 
answers  frequently  asked  questions 
regarding  niethmi  iiiipjementatinn, 

III.  Summary  of  Today  s  Action 

This  rulemaking  proposes  to  modif\' 
F-'P.A  Method  Ih.u  to  require  the  use  of 
c:ertain  i  lean  tec  hniques  and  quality 
control  ((J(     I  rivisions  in  accordance 
with  c  lause  4  of  the  Settlement 
.Agreement  Tliese  changes  are  in 
response  tn  the  petitioners'  concerns 
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that  results  produced  b\  laboratories 
using  EPA  Method  1631  \vr)uld  not  be 
reliable  unless  the  optional  clean 
techniques  and  QC  provisions  are 
required.  These  revisions  are  discussed 
in  Section  I\'  of  this  proposal  and  are 
included  in  draft  Method  Ibil.  Revision 
D  (Method  le.nD). 

Today's  notice  also  proposes 
improvements  and  clarifications  to  EPA 
Method  1631  to  make  this  test  method 
more  consistent  with  other  approved 
methods  and  current  practices,  and 
easier  to  use  These  proposed  revisions 
are  based  on  comments  received  from 
method  users  since  promulgation  oi 
Method  1631.  The  proposed  revisions 
are  discussed  in  Section  \'  and  are 
included  in  draft  Method  1631D 

IV.  Proposed  Revisions  Based  on  the 
Settlement  Agreement 

A  Additional  Rf^qu'rfmpnts  for  Clean 
Techniques  and  Quality  Control 
Provisions 

Clause  4  of  the  Settlement  Agreement 
requires  EPA  to  sign  a  notice  for 
publication  in  the  Federal  Register  i^n 
or  before  September  30.  2001    proposing 
to  require  r  erlain  clean  techniques  and 
qualitv  control  (QC)  provisions  in  EPA 
Method  1631   These  requirements  to 
propose  clean  techniques  and  QC 
provisions  are  listed  in  Appendi.x  A  to 
the  Settlement  Agreement  and  are 
reproduced  below  The  Petitioners 
believe  that  these  additional 
requirements  are  necessary  to  pre\ent 
samples  from  becoming  contaminated 
during  the  sampling  and  analysis 
process  EPA  believes  that  these 
techniques  mav  improve  test 
performance  EPA  refers  readers  tu  the 
appropriate  section  of  draft  EPA  Method 
1631.  Revision  D  for  the  proposed 
revised  language.  whi(.h  is  indicated  m 
the  draft  revised  method  in  brackets  and 
italics 

EPA  solicits  vour  comments  and/or 
data  on  the  proposed  requirements 
collectively  or  individually,  and 
requests  that  you  provide  a  reason  to 
support  your  position 

1   Proposed  Revision  to  Section  14 

item  1  of  Appendix  A  to  the 
Settlement  .Agreement  states,  "Section 
1.4  currently  explains  the  importance  of 
minimizing  contamination  of  ambient 
water  samples  and  explains  that  the 
Method  includes  suggestions  for 
improvements  to  minimize 
contamination  and  maximize  the  abilitx 
of  laboratories  to  make  reliable 
measurements  The  notice  shall  invite 
comment  on  revisions  to  this  section  to 
explain  that  certain  sections  contain 
suggestions  and  that  other  sections 


contain  requirements  to  minimize 
contamination  "  Revision  D.  as 
proposed,  includes  a  statement  to  that 
effect  in  Section  1  4 

2.  Proposed  Revision  to  Sections  2.3  and 
8.5 

Item  2  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Sections 
2.3  and  8.5  currently  suggest  that  a 
sample  used  for  the  determination  of 
methvl  mercury  should  be  preserved 
with  5  mL/L  HCl  solution  only.  The 
notice  would  invite  comment  on 
whether  to  change  these  sections  to 
re(iuire  the  use  of  HCl  for  preservation 
if  the  sample  is  collected  for  the 
determination  of  methyl  mercury." 
Revision  D,  as  proposed,  includes 
statements  in  .Sections  2.3  and  8.5 
corresponding  to  this  requirement. 

3.  Proposed  Revision  to  Section  4.3.3 

Item  3  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Section 

4.3.3  currently  suggests  the  use  of  a 
clean  room  or  a  clean  bench.  The  notice 
would  invite  comment  on  whether  to 
change  this  sec:tion  to  require  a  c'ean 
bench  if  a  clean  room  is  not  available 
The  notice  would  not  invite  comment 
on  whether  to  require  a  nonmetal  hood 
because  the  Agency  believes  removal 
and  replacement  of  existing  metal  hoods 
is  unnecessary;  use  of  a  plastic  awning 
in  the  hood  prevents  contamination 
during  sample  digestion  "  Revision  D. 
as  proposed,  reflects  this  language  in 
Section  4.3.3. 

4.  Proposed  Revision  to  Section  4.3.4 

Item  4  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Section 

4.3.4  currently  suggests  precautions  to 
minimize  exposure  of  the  apparatus  to 
contamination.  The  notice  would  in\ite 
comment  on  whether  to  change  the 

shoulds'  to  'musts.'  "  Revision  D,  as 
proposed,  changes  the  'shoulds'  to 
musts'  in  Section  4.3.4 

5.  Proposed  Revision  to  Section  4  3.3 

Item  5  of  Appendix  .A  to  the 
Settlement  .Agreement  states.  "Section 

4.3.5  curr'^ntlv  recommends  cleaning 
work  surfaces  before  a  bate  h  of  samples 
is  processed.  The  notice  would  invite 
comment  on  whether  to  require  the 
laboratorv  to  r  lean  work  surfaces  after 
processing  a  batch  of  samples  with  high 
levels  of  mercury."  Revision  D.  as 
proposed.  inr;ludes  a  requirement  to  this 
effect  in  Section  4.3.5, 

6   Proposed  Revision  to  Section  4.3.7  1 

Item  6  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Section 
4.3  7  1  currently  recommends  that  only 
fluoropolymer  or  borosilicate  glass 


containers  be  used  for  samples.  The 
notice  would  invite  comment  on 
whether  to  change  'should'  to  must'  to 
respond  to  Petitioners'  concern." 
Revision  D.  as  proposed,  changes  the 
'should  to  'must'  in  Section  4.3.7.1. 

7.  Proposed  Revision  to  Sections  4.3.8.1 
and  11.2.4 

Item  7  of  Appendix  A  to  the 
Settlement  Agreement  states,  "Sections 
4.3.8.1  and  11.2.4  currently  suggest  that 
a  bubbler  blank  be  used  to  check  for 
carryover  after  encountering  an 
unusually  concentrated  sample.  The 
notice  would  invite  comment  on 
whether  to  change  should'  to  'must'  in 
both  sections  to  require  analysis  of  the 
bubbler  blank."  Revision  D.  as 
proposed,  changes  the  should'  to  'must' 
in  Section  4.3.8.1  and  also  changes 
Section  11.2  to  correspond  to  this 
requirement. 

8.  Proposed  Revision  to  Section  4.3.8.4 

Item  8  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Section 
4  3.8.4  currently  suggests  that  sample 
processing  should  occur  as  far  as 
possible  from  sources  of  airborne 
contamination.  The  notice  would  invite 
comment  on  whether  to  change  the 
'should'  to  'must.'"  Revision  D.  as 
propf)sed.  changes  the  should'  to  must' 
in  Section  4.3.8.4. 

M  Proposed  Revision  to  Section  4.4.3 

Item  9  of  Appendix  A  to  the 
Settlement  Agreement  states  "Section 
4.4.3  currently  explains  a  concern 
regarding  condensation  of  water  in  the 
gold  traps.  The  section  explains  that 
condensatitm  can  be  avoided  by 
predrving  the  gold  trap,  and  by 
discarding  those  traps  that  tend  to 
absorb  large  quantities  of  water  vapor. 
The  notice  would  inxite  comment  on 
whether  to  change  this  Section  to 
preclude  the  use  of  gold  traps  that  tend 
to  absorb  large  quantities  of  water 
vapor."  Revision  D.  as  proposed, 
changes  Section  4.4.3  to  include  a 
requirement  to  this  effect. 

10.  Proposed  Revision  to  Sections 
6,1.2.3  and  9.4.4.1 

Item  10  of  Appendix  A  to  the 
Settlement  Agreement  states,  "Sections 
6.1.2.3  and  9.4.4.1  currently  recommend 
the  analysis  of  bottle  blanks.  The  notice 
would  invite  comment  on  whether  to 
change  'should'  to  'must'  to  require 
analysis  of  bottle  blanks  in  these 
sections."  Revision  D,  as  proposed, 
changes  the  'should'  to  must'  in  Section 
6.1.2.3  and  also  changes  Section  9.4.7  to 
correspond  to  this  requirement  because 
the  requirements  for  bottle  blanks  are 
presented  in  this  section. 
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11.  Proposed  Revision  to  Section  7.2 

Item  11  of  Appendix  A  to  the 
Settlement  Agreement  states.  "Section 
7.2  currently  lists  two  ways  to  assure 
that  laboratory  air  is  low  in  both 
particulate  and  gaseous  mercury:  use  of 
outside  air  that  is  very  low  in  mercury 
and  use  of  inside  air  recycled  through 
a  gold-coated  filter.  As  presently 
written,  outside  air  'should'  be  brought 
into  the  class-100  clean  bench  air 
intake.  The  notice  would  invite 
comment  on  whether  to  change  this 
'should'  in  the  outdoor  air  option  to  a 
'must.'"  Revision  D,  as  proposed, 
changes  the  'should'  to  must'  in  Section 
7.2. 

12.  Proposed  Revision  to  Section  8.5.3 

Item  12  of  Appendix  A  to  the 
Settlement  Agreement  states,  "Section 
8.5.3  currently  requires  handling  of 
samples  in  a  mercury-free  clean  bench 
The  notice  would  invite  comment  on 
whether  to  change  'should'  to  'must,'" 
Revision  D,  as  proposed,  changes  the 
'should'  to  'must'  in  Section  8.5  3 

13.  Proposed  Revision  to  Note  at  Section 
8.5.3 

Item  13  of  Appendix  A  to  the 
Settlement  Agreement  states  "Section 
8.5.3  (note)  currently  states  that  samples 
'should'  be  filtered  and  preser\'ed  in 
accordance  with  the  procedures  in 
Method  1669.  The  notice  would  invite 
comment  on  whether  to  change  the 
'should"  to  must'  but  only  for  the 
provisions  of  Method  1669  related  to 
filtration  and  preser\ation  of  samples 
when  circumstances  prevent  overnight 
sample  shipment  (i.e..  sections  2.9  and 
2.10  of  EPA  Method  1669)   "  Revision  D. 
as  proposed,  changes  the  should'  to 
'must'  in  the  Section  8.5.3  note. 

14.  Proposed  Revision  to  Section  8.6 

Item  14  of  Appendix  A  to  the 
Settlement  Agreement  states,  "Section 
8.6  currently  suggests  that  sample 
bottles  should  be  stored  in  clean  (new) 
polyethylene  bags  until  sample  analysis. 
The  notice  would  invite  comment  on 
whether  to  change  this  section  to 
require  storage  in  clean  bags  by 
changing  should'  to  "must."'  Revision 
D,  as  proposed,  changes  the  'should'  to 
must'  in  Section  8.6. 

15.  Proposed  Revision  to  Section  9.4.4.2 
Item  1 5  of  Appendix  A  to  the 

Settlement  Agreement  states,  "Section 
9.4.4.2  currently  suggests  the  use  of 
'Clean  Hands/Dirty  Hands'  when 
preparing  sampler  check  blanks  at  the 
laboratory  or  cleaning  facility.  The 
notice  would  invite  comment  on 
whether  to  change  should'  to  must'  in 
this  section  for  low-level  mercury 
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measurements"  Revision  D,  as 
proposed,  makes  this  change  in  Section 
9.4.6.1  because  the  "clean  hands'dirtx 
hands"  technique  is  referenced  in  that 
section. 

16.  Proposed  Revision  to  Section  11.1.2 

Item  16  of  Appendi.x  A  to  tlic 
Settlement  Agreement  stales.    Section 
111.2  currently  suggests  that  there 
should  be  2  matrix  spike/matrix  spike 
duplicate  pairs  for  each  analvtical  bdtch 
of  20  samples  The  notice  would  invite 
comment  on  whether  to  make  the  matrix 
spike/matrix  spike  duplicate  pairs 
mandatory  by  changing  should'  to 
'must  be  a  minimum  of  in  this  section." 
Revision  D.  as  proposed  makes  this 
change  in  Section  11  1.2 

B.  Election  by  a  Permittee/Industrial 
User 

In  EPA's  "Guidance  for  the 
Implementation  and  Use  of  EPA  Method 
1631  for  the  Determination  of  Low  Level 
Mercur>-  (40  CFR  Part  136!  "  dated 
March  2001.  EPA  recommends  that 
State  and  Federal  agencies  measuring 
ambient  watpr  quality  for  compliance 
with  water  quality  standards  at  vpp>'  low 
concentrations  should  rpqmrf  d>  ,i 
matter  of  internal  agency  protocol,  that 
their  personnel  use  clean  techniques. 
EPA  also  suggests  in  this  guidance,  that 
N'PDES  permits  spp(  itv  the  use  of  clean 
techniques,  on  a  permit-hv-permit  basis, 
depending  on  the  measurement  level  of 
concern,  upon  request  bv  the  permit 
applicant.  The  guidance  also  states  that 
EPA  will  propose  additKmal 
requirements  for  clean  techniques  by 
October  2001.  and  that  EPA  may  revise 
the  guidance  in  accordance  with  anv 
requirements  that  are  promulgated  as  a 
result 

Clause  4  of  the  Settlement  Agreement 
requires  EPA  to  propose  that  an  .MPDES 
permittee  or  an  industrial  user  of  a 
POTW  may  elect  not  to  implement  the 
clean  techniques  and  QC.  prmisions  that 
are  listed  in  Appendix  A  to  the 
Settlement  Agreement  and  that  Air 
proposed  today  "in  its  discretion  and  at 
its  peril,  unless  specifically  provided 
otherwise  hy  the  relevant  permitting 
agency  or  pretreatment  control 
authority,  as  the  c  ase  may  be."  Revision 
D,  as  proposed,  int  ludes  this  election  in 
Section  1.13 

As  required  bv  the  Settlement 
Agreement,  the  election  is  .ipplu  dble  tu 
the  clean  techniques  and  Q(    prn\isions 
designated  in  Appendix  A  to  the 
Settlement  .Agreement  onlv  These 
provisions  are  discussed  in  Section  I\'  A 
of  this  notice  and  are  designated 
throughout  draft  EPA  Method  H)3in  bv 
bracketed  and  italicized  text   If  Se{  tion 
1.13  is  promulgated  as  proposed,  an_\ 


text  pertaining  to  clean  teciiniques  and 
quality  control  provisions  that  is  also 
promulgated  as  proposed  under  the 
Settlement  Agreement,  would  remain 
italicized  and  bracketed  in  the  approved 
version  of  EPA  Method  163 ID  to 
designate  the  techniques  and  provisions 
to  which  the  election  is  applicable. 

Users  of  EPA  Method  1631  should  be 
aware  that  the  election  in  Clause  4  of 
the  Set'""  '111  !'  .Agreement  would  apply 
t li  tilt  jM  riMMee/industrial  user  only, 
and  not  to  a  regulatory/control  authority 
or  tn  other  users  of  the  Method. 
Rei:;iidt   r\  control  authorities  and  other 
users  of  EPA  Method  1631  would  be 
required  to  use  the  clean  techniques  and 
QC  provisions  as  designated  by  the 
italicized  bracketed  text  in  the  affected 
sections  of  EPA  Method  1631D 
Permittees/industrial  users  should  be 
aware  of  the  potential  disparity  that 
could  result  if  a  sample  is  analyzed  by 
a  permittee/industrial  user  not  using  the 
clean  techniques  and  QC  provisions  and 
also  by  a  regulatory/control  authority 
using  the  clean  techniques  and  QC 
provisions.  In  addition,  if  a  regulatory/ 
control  authority  requires  that  a 
permittee/industrial  user  use  the  clean 
techniques  and  QC  provisions,  the 
burden  would  be  on  the  regulatory/ 
control  authority  to  incorporate  this 
requirement  into  regulations  or  permits. 

EPA  is  soliciting  comments  on  this 
election  and  on  the  specific  techniques 
and  provisions  to  which  the  election 
would  be  applicable.  EPA  is  soliciting 
comments  particularly  from  permittees/ 
industrial  users  because  the  users  would 
have  the  election,  and  from  regulator^/ 
control  authorities  and  other  users  of 
EPA  Method  1631  because  they  would 
not  EPA  also  seeks  comment  on 
whether  the  philosophical  change 
embodied  by  the  election  (;  e  ,  to  allow 
a  permittee/industrial  user  to  not  use 
certain  techniques  and  QC  provisions  of 
an  analylical  method,  yet  require 
regulatory /control  authorities  and  other 
users  to  use  these  techniques)  is 
desirable,  in  general.  In  addition,  EPA 
solicits  comments  on  alternatives  to  the 
Settlement  Agreement  approach,  mainly 
on  whether  the  additional  clean 
techniques  and  QC  requirements  should 
be  applicable  to  all  users  or  whether  the 
additional  requirements  should  be 
(jptional  for  all  users 

\    Proposed  .\dditi(indl  KtMsiuns  to 
EPA  Method  1831 

Since  promulgation  of  EPA  Method 
1631  in  |une  1999,  EPA  has  received 
many  suggestions  for  method 
improvement  and  requests  to  clarify' 
certain  method  procedures.  In  today's 
action.  EPA  is  proposing  revisions  to 
clarify  and  improve  the  method  in 
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response  to  these  comments.  This 
section  explains  the  revisions  included 
in  draft  EPA  Method  163 ID  in  response 
to  these  comments.  EPA  is  soliciting 
comment  on  the  proposed  revisions 
described  below 

A.  Use  of  Automated  Flow-Injection 
Systems 

Automated  flow-iniection  systems  are 
currently  available  and  have  been  used 
successfully  for  performing  EPA  Method 
1631  procedures  for  several  years  These 
systems  use  flow  injection  and  a  gas- 
liquid  separator  in  place  of  the  bubbler 

EPA  has  worked  with  several  users  of 
these  systems  to  develop  appropriate 
calibration  and  calculation  procedures 
and  blank  sample  requirements  and  has 
included  these  procedures  and 
requirements  m  draft  Method  1631D 
The  revisions  incorporate  calibration 
blanks  (Section  9.4.2).  calibration 
procedures  (Section  10  2).  and  result 
calculation  procedures  (Section  2  2)  that 
are  specific  for  flow  injection  systems. 
The  proposed  method  also  refers  to  flow^ 
injection  systems  throughout  the  text. 
and  includes  a  figure  depicting  the  flow- 
injection  system  (Figure  3)  The 
revisions  will  expand  the  use  of  the 
Method  by  providing  appropriate 
procedures  for  the  use  of  automated 
flow  injection  systems. 

B.  Blanks 

EPA  Method  1631C  includes  the  use 
of  bubbler  blanks  (Section  9  4  1). 
reagent  blanks  (Section  9.4.2),  field 
blanks  (Section  9.4,3),  equipment  blanks 
(Section  9. 4. 4).  bottle  blanks  (Section 
9.4.4  1),  and  sampler  check  blanks 
(Section  9.4.4.1).  Several  commenters 
noted  that  the  blanks  are  not  well 
defined  and  that  blank  requirements  are 
inconsistent  with  common  usage  In 
addition,  commenters  noted  that  the 
types  and  requirements  for  blanks  are 
not  appropnate  for  use  with  the  flow- 
injection  systems.  To  address  these 
comments,  EPA  added  definitions  for  all 
blanks  in  the  Glossary  of  draft  Method 
1631D.  and  clarified  these  definitions 
throughout  the  Method  text  EPA  has 
also  added  requirements  for  calibration 
blanks  (for  use  with  flow  iniection 
systems  only)  and  method  blanks  (for 
use  with  both  bubbler  and  flow 
injection  systems)  The  proposed 
revisions  are  discussed  in  the  following 
sections 

1   Definitions  I 

In  response  to  several  comments  that 
the  types  of  blank  samples  required  by 
Method  1631  are  defined  inconsistentlv 
throughout  the  Method.  EP.^  revised 
Section  17  of  draft  Method  163 ID  to 
include  definitions  for  the  calibration 


blank,  method  blank,  reagent  blank, 
field  blank,  and  bottle  blank  samples. 
Section  17  of  draft  Method  1631D  also 
includes  a  revised  definition  of  the 
bubbler  blank  to  clarify-  its  specificity 
for  use  with  bubbler  systems.  In 
addition.  EP.-\  revised  Section  9.4  in 
draft  Method  1631D  to  further  clarify 
definitions  and  use  of  blank  samples  for 
both  bubbler  and  flow-injection 
systems. 

The  proposed  revisions  address  more 
accurately  EP.^  s  intent  to  allow  the  use 
of  both  bubbler  and  flow  injection 
systems  for  determination  of  mercury- 
using  Method  1631   The  revisions  also 
clarify  the  application  and  use  of  blank 
samples  to  identify  and  handle  potential 
contamination. 

2.  Calibration  Blanks 

In  EPA  Method  1631.  bubbler  blanks 
arp  used  to  establish  a  background  for 
the  bubbler  system  (;  ^  ,  bubbler,  traps, 
and  (  old-vapor  atomic  fluorescence 
detector)  and  can  be  used  to  identify' 
potential  carryover  from  one  sample  to 
the  succeeding  sample  (see  Section  9.4.1 
of  EPA  Method  1631C)  Results  of 
bubbler  blanks  are  subtracted  from  all 
raw  calibration  and  sample  results. 
Bubbler  blanks,  however,  are  not 
appropriate  for  flow  injection  systems. 
Hence.  EPA  added  a  requirement  for 
calibration  blanks,  when  using  a  flow- 
injection  system.  The  performance 
criteria  and  application  requirements  of 
the  calibration  blanks  are  identical  to 
those  for  the  bubbler  blanks. 

3   Method  and  Reagent  Blanks 

EPA  Method  1631  requires  reagent 

blanks  to  identifv  contamination  from 
reagents,  but  these  blanks  are  required 
only  when  a  new  batch  of  reagents  is 
prepared,  with  verification  in  triplicate 
each  month,  and  are  not  required  with 
each  analytical  batch  (see  Section  9.4.2 
of  EPA  Method  1631C).  Method  1631 
also  requires  field  blanks  to  identify 
contamination  from  sample  collection 
and  transport  (see  Section  9  4.3  of  EPA 
Method  1631C)  These  field  blanks  may 
be  used  to  identify  contamination 
introduced  at  some  point  during  the 
entire  measurement  process  from 
sample  collection  through  mercury 
detection,  but  cannot  isolate 
contamination  caused  by  sample 
collection  and  transport  from 
contamination  that  is  introduced  during 
sample  processing  and  analysis. 

Several  method  users  commented  that 
laboratories  typically  use  method  blanks 
to  determine  potential  contamination  in 
the  analytical  system  during  sample 
preparation  and  analysis.  These  method 
blanks  are  prepared  and  analyzed  using 
procedures  identical  to  those  used  to 


prepare  and  analyze  the  corresponding 
samples. 

Because  method  blanks  can  be  used  to 
identify  total  analytical  system 
contamination,  and  are  subjected  to  all 
sample  processing  and  analytical  steps 
including  digestion,  reduction,  and 
determination.  EPA  added  a 
requirement  for  method  blanks  to  draft 
Method  1631D.  The  proposed  method 
includes  a  requirement  that  at  least 
three  method  blanks  be  analyzed  with 
each  analytical  batch.  It  also  includes  a 
requirement  that  any  sample  requiring 
increased  oxidation  (e.g..  an  increased 
amount  of  reagent)  be  associated  with  at 
least  one  method  blank  that  is  processed 
and  analyzed  using  the  same  amount  of 
increased  oxidation.  The  performance 
criteria  for  the  method  blanks  is 
identical  to  the  field  blank  criteria.  This 
requirement  provides  method  users 
with  a  more  appropriate  procedure  for 
addressing  contamination  that  may 
result  during  the  entire  analytical 
procedure. 

EPA  also  proposes  to  revise  the 
requirement  for  the  frequency  of  reagent 
blanks.  In  draft  Method  163 ID,  analysis 
of  reagent  blanks  is  required  only  when 
each  new  batch  of  reagents  is  prepared. 
EPA  believes  that  the  requirements  for 
method  blanks  included  in  draft  Method 
1631D  will  be  sufficient  to  identify 
contamination  that  may  be  introduced 
by  reagent  solutions  during  processing 
and  analysis  of  an  analytical  batch. 

4.  Equipment  and  Bottle  Blanks 

EPA  received  several  comments  on 
Method  1631  expressing  confusion  over 
the  use  of  the  terms  "equipment  blank," 
"sampler  check  blank,"  and  "bottle 
blank."  Commenters  also  noted  that  the 
terms  "equipment  blank"  and  "sampler 
check"  blank  are  synonymous  and  that 
using  two  terms  to  identify  blanks  used 
to  check  sample  collection  equipment  is 
confusing.  Additionally,  commenters 
were  concerned  that  bottle  blanks  are 
listed  in  EPA  Method  1631  under  blanks 
specific  for  determination  of 
contamination  in  sample  collection 
equipment.  These  commenters  noted 
that  bottle  blanks  also  are  necessary  to 
determine  contamination  in  bottles  used 
for  sample  preparation  and  analysis, 
and  recomjnended  that  bottle  blanks  be 
analyzed  at  a  frequency  of  at  least  20 
percent  of  each  lot  used. 

In  response  to  these  comments,  EPA 
proposes  to  change  the  term  "sampler 
check  blank"  to  "equipment  blank"  in 
Section  9.4.6  of  draft  Method  1631D, 
and  to  revise  Section  9.4  of  the  method 
to  expand  the  application  of  bottle 
blanks  for  determination  of 
contamination  in  bottles  used  for  both 
sample  collection  and  analysis  (Section 
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9.4.7).  EPA  also  included  a  requirement 
in  draft  Method  1631D  that  a  minimum 
of  20  percent  of  the  bottle.s  from  a  given 
lot  shall  be  tested  and  demonstrated  to 
be  free  of  mercury  at  the  Method  MDL 
(Section  6.1.2.4)." 

(-'.  (jilibration  (her  a  Different  Range 

Several  users  of  Method  1631  stated 
that  they  prefer  to  use  EPA  Method  1631 
for  mercury  determination  because  it  is 
less  prone  to  interferences  than  other 
available  methods,  and  would  like  to 
apply  EPA  Method  1631  procedures 
across  a  higher  calibration  range.  Other 
users  of  the  method  commented  that 
when  they  are  analyzing  samples  known 
to  be  within  a  narrower  range  of 
concentrations  than  that  of  the  current 
method  [e.g..  an  analvtical  run 
consisting  of  ambient  samples),  thev 
prefer  to  calibrate  the  analytical  svstem 
across  the  narrower  range.  Additional 
users  noted  that  they  desire  to  calibrate 
to  a  lower  point  to  measure  mercur\-  in 
blanks  to  a  lower  level 

In  response  to  these  comments  and  to 
allow  expanded  use  of  EPA  Method 
1631.  EPA  included  a  provision  in  draft 
Method  163 ID  to  allow  calibration  over 
ranges  other  than  the  range  currently 
specified  (Section  10.4).  EPA  included 
certain  criteria  with  this  provision  to 
ensure  that  this  allowance  does  not 
compromise  data  quality.  These  criteria 
are:  (1)  there  must  be  a  minimum  of 
five,  non-zero  calibration  points:  (2)  the 
difference  between  successive 
calibration  points  must  be  no  greater 
than  a  factor  of  10  and  no  less  than  a 
factor  of  2  and  should  be  approximately 
evenly  spaced  on  a  logarithmic  scale 
over  the  calibration  range;  (3)  the 
relative  standard  deviation  (RSD)  of  the 
calibration  factors  for  all  calibration 
points  must  be  less  than  15%;  (4)  the 
calibration  factor  for  any  calibration 
point  at  a  concentration  greater  than  100 
ng/L  must  be  within  plus  or  minus  15% 
of  the  average  calibration  factor  for  the 
points  at  or  below  100  ng/L;  (5)  the 
calibration  factor  for  any  point  less  than 
5  ng/L  must  be  within  plus  or  minus 
25%  of  the  average  calibration  factor  for 
all  points:  (6)  if  the  highest  calibration 
point  is  increased  above  100  ng/L.  the 
lowest  calibration  point  (ML)  must  be 
increased  commensurately  above  0.5  ng/ 
L:  and,  (7)  if  the  calibration  is  to  a 
higher  range  and  this  Method  is  used  for 
regulatory  compliance,  the  ML  must  be 
less  than  one-third  the  regulatory 
compliance  limit. 

D.  Sample  Preservation,  Refrigeration, 
Headspace,  Collection  Containers,  and 
Storage 

Section  8.5  of  the  currently  approved 
EPA  Method  1631  requires  that  samples 


are  preser\ed  upon  collection,  or 
alternatively,  are  i ollcrted  onl\  in 
fluoropolymer  bottles,  with  zero 
headspace.  capped  tightly,  and  stored  at 
0-4 X  until  they  can  be  preserved 
within  4H  hours  of  collection. 

Since  promulgation  of  EPA  Method 
1631 .  EPA  has  received  numerous 
<:r)mments  on  the  sample  preservation, 
refrigeration,  headspace,  and  holding 
time  requirements  in  the  method  and  in 
Table  II  at  40  CFK  136  3ie).  EPA  has 
considered  these  comments  and  has 
included  re\isions  in  today's  draft 
Method  1631D  to  address  the 
recommendations  from  method  users. 
Specific  proposed  revisions  regarding 
preservation,  refrigeration,  container 
type,  headspace  and  holding  time 
requirements  are  discussed  below.  The 
proposed  changes  are  based  on  the 
comments  received  from  method  users 
and  EPA  requests  data  to  support 
whether  the  changes  would  affect  the 
quality  of  results  EP.\  is  not  proposing 
to  revise  the  requirements  that  samples 
collected  for  determination  of  total 
mercurv  must  be  i  apfied  iightlv  and 
must  be  preserved  or  analyzed  within 
48  hours  of  collection.  EPA  is  requesting 
comment  on  whether  this  requinMnent 
should  be  kept 

1   Sample  Preservation 

Sections  2.3  and  8.5  of  EPA  Method 
1631  currently  require  that  samples  are 
either  preserved  with  hvdnx  hloric  acid 
(HCl)  or  bromine  monot  blonde  (BrCl) 
solution  immediately  upon  collection. 
or  alternatively,  are  collected  and  stored 
under  specific  conditions  (i.e.,  zero 
headspace.  fluoropolvmer  bottles, 
capped  tightly,  and  stored  at  0-4 "C) 
until  they  can  be  preserved  in  the 
laboratory  within  48  hours  of  collection. 
As  discussed  in  Section  IV  A  2.  EPA  is 
also  proposing  to  revise  the  sample 
preservation  requirement  in  Sections  2.3 
and  8.5  of  the  method  for  the 
determinatiim  of  meth\  1  merrurN 

Commenters  claim  there  is  im  need  to 
preserve  samples  for  total  Hg  if  BrCl  is 
added  to  the  sample  in  the  laboratory 
and  the  sample  is  allowed  to  stand  for 
a  minimum  of  24  hours  to  oxidize  all 
forms  and  spec:ies  of  mercury  to  Hg"'". 
Commenters  also  noted  that  the 
immediate  preservation  of  samples 
collected  for  total  or  dissolved  mercury 
determination  is  unnecessary.  pro\ided 
the  samples  are  preserved  or  analyzed 
within  48  hours  of  r  ollection  .ind  h.ne 
requested  elimination  of  the 
requirement  for  pre.servation  so  that 
solutions  of  HCl  or  BrCl  do  not  need  to 
be  shipped  to  the  sampling  site 

EPA  currently  is  reviewing  data  th.it 
indicate  that  unpresened  samples 
collected  for  measurement  of  low  level 


mercury  may  be  stable  for  as  long  as  35 
days.  Additionally,  EPA  does  not  have 
data  demonstrating  that  results  of 
samples  for  total  or  dissolved  mercury 
that  are  not  preserved  immediately  are 
compromised,  and  solicits  such  data  to 
determine  whether  immediate 
preservation  should  be  required. 
Therefore,  EPA  has  included  revisions 
in  draft  Method  1631D  (Section  8.5)  to 
eliminate  the  requirement  for  immediate 
preservation  of  samples  collected  for 
determination  of  mercun.'  using  EPA 
Method  1631.  Today's  proposed  method 
does  not  include  a  revision  to  the 
requirement  for  immediate  preservation 
of  samples  collected  for  methyl-  and  di- 
methyl mercury'  determination. 

EPA  is  also  proposing  to  amend  Table 
II  of  40  CFR  1 36.3(e)  to  include 
requirements  for  preservation  of 
samples  collected  for  mercury 
measurement  using  Method  1631  within 
48  hours  of  sample  collection,  using 
BrCl  or  HCl  (see  Section  VI  of  this 
notice). 

2.  Sample  Refrigeration 

Users  of  EPA  Method  1631  claim  that 
there  is  no  need  to  refrigerate 
unpreserved  samples  for  total  or 
dissolved  mercury  because  the  bromine 
monochloride  (BrCl)  digestion  converts 
all  forms  of  Hg  to  Hg'"'.  Therefore,  if  a 
given  form  or  species  of  Hg  were 
converted  to  another  form  or  species  in 
the  absence  of  refrigeration  (e.g.. 
through  biological  activity),  the  BrCl 
digestion  would  convert  the  new  form, 
as  well  as  any  remaining  portion  of  the 
old  form,  to  Hg'"'.  Commenters  have 
requested  that  EPA  eliminate  the 
requirement  for  refrigeration  of 
unpreserved  samples  because  of  costs 
and  logistics  problems  (i.e.,  refrigeration 
requires  purchase  of  ice.  shipment  of 
the  sample  in  a  cooler,  and  testing  of  the 
sample  at  the  laboratory  to  make  certain 
that  the  temperature  remains  in  the 
range  specified.  0—4  °C). 

EPA  currently  does  not  have  data 
demonstrating  that  refrigeration  of 
unpreserved  samples  for  measurement 
of  total  or  dissolved  mercun'  using 
Method  1631  is  necessary,  and  is 
seeking  such  data  to  determine  if 
refrigeration  should  be  required  In  the 
absence  of  data,  EPA  has  revised  draft 
Method  1631D  (Section  8.5)  to  eliminate 
the  requirement  for  refrigeration  of 
unpreserved  samples,  provided  that  the 
sample  is  tightly  capped  and  is  either 
preserved  or  analyzed  within  48  hours 
of  collection. 

EPA  also  has  received  comments  that 
samples  collected  for  measurement  of 
mercury'  using  Method  1631  are  stable 
for  up  to  30  days  prior  to  either 
preservation  or  analysis.  EPA  is 
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requesting  data  to  support  this 
comment.  EPA  will  considfr  .submitted 
data,  and  if  appropriate,  will  re-evaluate 
the  requirement  for  preservation  or 
analysis  of  samples  within  48  hours. 

3.  Sample  Headspace 

Section  a. 5  of  EPA  Method  1631 
requires  that  merc:ur\'  samples  ar" 
collected  with  zero  headspace  if  they 
are  not  preserved  immediately.  A 
laborator\-  involved  in  the  development 
of  EP.^  Method  1631  commented  that. 
although  it  is  necessary  to  collect 
samples  for  methyl-  and  dimethyl- 
mercurv  with  zero  headspace.  it  is  not 
necessary  to  collect  samples  for  total  or 
dissolved  mercurv  with  zero  headspace 
For  total  or  dissolved  mercury,  the 
partitioning  of  volatile  forms  of  mercury 
into  a  relatively  small  headspace 
volume  is  negligible. 

EPA  has  removed  the  requirement  for 
collecting  unpreserved  sam.ples  with 
zero  headspace  in  draft  Method  lh3lD 
(Section  8.5,1).  provided  th*^-  sample  is 
tightly  capped  and  is  preserved  or 
analyzed  within  48  hours  of  sample 
collection  The  proposed  method  does 
not  include  a  revision  of  the 
requirement  to  collect  samples  for 
methyl  mercun,"  with  no  headspace 

4  Sample  Collection  Containers 

Section  8,5  1  of  EPA  Method  lh31 
requires  that  unpreserved  samples  must 
be  collected  in  fluoropolymer  sampl*' 
containers  Several  users  of  EPA  Method 
1631  have  commented  that,  in  addition 
to  fluoropolymer  bottles,  glass  bottles 
can  be  used  successfully  for  (oUection 
of  unpreser\'ed  samples,  provided  the 
containers  are  demonstrated  to  be  clean, 
are  tightly  capped,  and  are  preserved  or 
analyzed  within  48  hours  of  sample 
collection 

EPA  IS  soliciting  data  demonstrating 
that  the  use  of  glass  containers  for 
collection  of  mercurv  samples  that  are 
not  preserved  immediately  does  not 
compromise  the  quality  of  results 
obtained  using  EPA  Method  1631    EPA 
has  revised  Sections  2  1,  4  3  7  1,  ami 
8.5.1  in  draft  Method  1631D.  to  allnw 
collection  of  unpreserved  samples  in 
either  clean  fluoropolymer  or  clean 
glass  sample  containers 

As  discussed  previously  in  Section 
V  D,l  of  this  document.  EPA  is 
requesting  data  to  support  the  comment 
that  samples  coUwited  for  measurf*ment 
of  mercury  using  Method  1631  are 
stable  for  up  to  30  days  prior  to 
preservation  or  analysis.  EP.-\  will 
consider  submitted  data,  and  if 
appropriate,  will  re-evaluate  the 
requirement  for  preservation  or  analysis 
of  samples  within  48  hours 


5.  Holding  Time 

Section  8.5  of  EPA  Method  1631 
states  that  acid-  and  BK'1-preserved 
samples  are  stable  for  a  period  of  28 
days.  Several  laboratories  that  assisted 
in  the  development  of  EPA  Method 
1631  believe  that  samples  are  stable  for 
at  least  three  months  and  have  provided 
data  to  EPA  demonstrating  this  stability 
in  mercury  samples  that  have  been 
preserved  with  either  Brf'l  or  HCl. 
These  data  are  included  in  the  Record 
s\ip{)orting  today's  rule. 

EPA  revised  Section  8,5  of  draft 
Method  1631D  to  recognize  that  acid-  or 
[M^lpn-served  samples  that  are 
collected  for  measuring  mercury  using 
Method  1631  are  stable  for  a  period  of 
90  days  EPA  is  also  proposing  to  amend 
Table  II  i)f  40  CFR  136.3(e)  to  include 
a  maximum  holding  time  of  90  days  for 
samples  collected  for  determination  of 
mercury  using  Method  1631  (see 
Section  VI  of  this  preamble). 

E  Shipment  of  Empty  Sample 
ContiiintTS 

Section  6.1.2.1  of  EPA  Method  1631 
requires  that  sample  bottles  be  filled 
with  0.4%  H(;i  solution  and  stored  until 
use.  EPA  Method  1631  also  references 
Section  6.3.1  of  EPA  Mt'thod  1669, 
which  suggests  that  clean  sample  bottles 
should  be  filled  with  reagent  water  for 
shipment  to  the  sampling  site  prior  to 
sample  collection. 

Commenters  have  staled  that  EP.^ 
Methods  1631  and  1669  should  allow 
shipment  of  empty  sample  bottles  to 
avoid  shipping  acid  and  to  save 
shipping  weight.  .As  with  sample 
refrignration  and  preservation.  EPA  is 
soliciting  data  demonstrating  whether 
shipping  sample  bottles  hill  of  dilute 
acid  or  reagent  water  is  necessary  and 
should  be  required.  We  have  revised 
Section  6.1.2.1  in  draft  Method  1631D  to 
allow  shipment  of  empty  bottles  for 
sample  collection  based  on  comments 
from  method  users. 

F.  Scope  of  "Should"  and  "May" 

The  introduction  to  EPA  Method  1631 
contains  a  note  that  addresses  the 
performance-based  aspects  of  the 
Methrjd,  The  note  states  that  the  terms 
"shall"  and  'must'  define  procedures 
required  for  producing  reliable  data  at 
water  quality  criteria  levels  and  that  the 
terms    should"  and  "may"  indicate 
optional  steps  that  may  be  modified  or 
omitted  if  the  laboratory  c:an 
demonstrate  that  the  modified  method 
produces  results  equivalent  or  superior 
to  results  produc:ed  by  the;  unmodified 
mi'thod.  As  discussed  in  Section  IV  of 
today's  notice.  EPA  is  proposing 
additional  requirements  for  clean 


techniques  and  quality  control  that 
would,  if  implemented,  change  certain 
'should"  and  "may  "  to  "shall"  and 
"must." 

Some  commenters  have  interpreted 
the  terms  "should"  and  "may  "  as 
limiting  the  applicability  of  the 
performance-based  allowances  in  the 
Method.  EPA  does  not  intend  this 
restriction.  As  stated  in  Sections  1.8  and 
9  of  EPA  Method  1631,  any  prcjcedure 
mav  be  modified,  except  for  procedures 
required  as  defined  by  the  terms  "shall" 
and  "must"  and  all  QC  tests. 

To  preclude  ambiguity,  EPA  has 
revised  the  note  in.draft  Method  1631D 
to  clarify  that  the  laborator>'  is  permitted 
to  omit  steps  or  modify'  procedures 
provided  that  all  performance 
requirements  in  this  Method  are  met, 
but  that  the  laboratory  must  not  omit  or 
modify  any  procedure  defined  by  the 
term  "shall"  or  "must"  and  must 
perform  all  quality  control  tests. 

G  Field  Filtration  for  Dissolved  Metals 

Both  EPA  Method  1669  (Section  8,3) 
and  the  current  version  of  EPA  Method 
1631  (Method  1631C.  Section  8.5.3) 
recommend  that  filtration  of  samples 
collected  for  dissolved  Hg  should  be 
performed  in  the  clean  room  of  the 
laboratory.  In  contrast.  40  CFR  136.3(e), 
Table  II.  footnote  7,  says  that  samples 
for  dissolved  metals  should  be  filtered 
immediately  on-site  before  adding 
preservative. 

Since  promulgation  of  EPA  Method 
1631.  some  commenters  have  noted  that 
it  is  preferable  to  filter  samples  for 
dissolved  Hg  in  the  laboratory  under 
controlled  clean  conditions.  Other 
commenters,  however,  have  noted  that 
it  is  preferable  to  filter  samples  for 
dissolved  Hg  immediately  upon 
collection,  thereby  allowing  for  in-line 
filtration  and  immediate  preservation  if 
desired. 

EPA  believes  that  filtration  of  mercury 
samples  in  either  the  field  or  laboratory 
is  appropriate,  provided  the  filtration  is 
performed  in  a  clean  area,  and  provided 
that  samples  are  accompanied  by  a 
blank  that  has  been  filtered  under  the 
same  conditions.  EPA  has  revised 
Sections  2.2  and  8.4  of  draft  Method 
163 ID  to  allow  for  both  in-field  and 
laboratory  sample  filtration  under  these 
provisions. 

EPA  is  also  proposing  to  amend  40 
CFR  136.3(e)  Table  II  to  include 
requirements  for  filtration  of  samples  for 
measurement  of  dissolved  mercury 
using  Method  1631,  in  a  clean  area  in 
the  laboratory  or  in  the  field  (see 
Section  VI  of  this  preamble  for  proposed 
revisions  to  40  CFR  136.3(e).  Table  II). 
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H.  Cam-over  Test 


The  bubbler  blank  carryover  test  in 
EPA  Method  1631  is  recommended 
"when  an  unusually  concentrated 
sample  is  encountered"  (Method  1631C, 
Section  4.3.8.1)  or  "after  very  high 
samples"  (Method  1631C,  Section 
11.2.4). 

Several  commenters  stated  that 
"unusually  concentrated"  and  "high 
sample"  are  not  defined.  Commenters 
also  have  noted  that  it  may  not  be 
practical  to  stop  a  run  and  analyze  a 
bubbler  blank  immediately  after  these 
samples.  Often  a  sample  is  determined 
to  have  a  high  Hg  concentration  that 
could  result  in  carryover  only  after 
subsequent  samples  have  been  analyzed 
or  at  the  completion  of  an  analytical 
batch. 

To  quantify'  the  concentration  of 
mercun,-  in  a  sample  that  would  carry  a 
concentration  into  a  subsequent  sample, 
EPA  has  included  a  carr\over  test  in 
draft  Method  1631D  (Section  4.3.8.1) 
that  is  similar  to  that  in  Section  8.5.1  of 
EPA  Method  1624B  for  analysis  of 
volatile  organic  compounds  using  a  gas 
chromatograph/mass  spectrometer  (40 
CFR  Part  136,  appendi.x  A).  In  this  test, 
successively  greater  concentrations  of 
mercur\'  in  reagent  water  are  analyzed 
to  determine  the  concentration  at  which 
more  than  0.2  ng/L  (the  MDL  in  Method 
1631)  would  be  measured  in  a 
subsequent  bubbler  blank. 

EPA  also  has  included  revisions  in 
draft  Method  1631D  (Section  4.3.8.1  and 
Section  11.2.1.3)  to  require  that  when  an 
unusually  concentrated  sample  is 
encountered,  a  bubbler  blank  must  be 
analyzed  to  check  for  carryover  and  that 
samples  run  immediately  following  a 
sample  that  has  been  determined  to 
result  in  carryover  must  be  reanalvzed 
using  a  bubbler  that  is  demonstrated  to 
be  free  of  Hg  at  the  0.2  ng/L  level. 

/,  Correction  of  Part  Numbers 

Users  of  Method  1631  have  informed 
EPA  that  the  supplier  does  not 
recognize  part  numbers  for  the 
peristaltic  pump  or  tubmg  suggested  in 
the  method.  The  supplier  has  informed 
us  that  the  leading  letter  in  the  part 
number  signifies  the  version  of  the 
catalog  and  should  be  omitted  from  the 
part  number.  EPA  has  corrected  these 
part  numbers  in  proposed  Method 
1631D  (Sections  6.1.3.2  and  6.1.3.3). 

/.  Use  of  Polyethylene  or  Polypropylene 
Vessels  for  Sample  Digestion 

Most  methods  for  determination  of 
metals  allow  polyethylene  bottles  as 
sample  containers  (see  40  CFR  Part  136, 
Table  II,  footnote  1).  EPA  Method  1631 
requires  use  of  glass  or  fluoropolymer 


because  mercury  can  diffuse  m  and  nut 
of  polvethvlene  bottles  (see  Section  16  4 
of  EPA  Method  1631). 

Commenters  have  stated  that, 
although  fluoropol\mer  nr  glass  bottles 
are  necessar\  for  sample  collection,  this 
type  of  labware  is  not  necessary  for 
sample  digestion  and  other  laboratory' 
uses,  because  mercur\'  will  not  diffuse 
through  these  materials  in  the  relatively 
short  time  during  which  the  sample  is 
analyzed.  Because  polyethylene  and 
polypropylene  is  less  expensive  than 
fluoropolym-r  and  is  less  susceptible  to 
breakage  than  glass.  EP.^  has  included 
a  revision  to  this  requirement  in  draft 
Method  1631D  (Section  4.3.7.1)  to  allow 
use  of  polvethvlene  or  pnlvprop\  lent' 
labware  for  sample  digestion  and 
preparation,  but  not  for  sample 
collection 

K  Indication  of  (Complete  Oxidation 

Section  8.1  of  EPA  Method  1631 
currently  states  that  the  pH  of  all 
aqueous  samples  must  he  tested 
immediately  before  analysis  to  ensure 
that  the  sample  has  been  properly 
preserved 

Users  of  EPA  Method  1631  have  nott-d 
that  the  pH  of  a  sample  provides  an 
insufficient  indication  of  whether  or  not 
the  sample  is  completeh  oxidized  or 
ready  tor  analysis,  and  cite  as  an 
example,  samples  containing  high 
concentrations  of  sulfides  or  other 
reducing  compounds  that  can  consume 
BrCl.  but  still  have  a  pH  less  than  2, 
These  commenters  have  stated  that 
color  is  a  better  indication  of  complete 
oxidation  (see  Sections  11.1.1.1  and 
11.1  1.2  of  EPA  Method  1631) 

EPA  proposes  to  revise  Section  8  1  in 
EPA  Method  1631D  to  recognize  that 
samples  must  be  completely  oxidized 
prior  to  direct  analysis  and  that  pi-i 
alone  is  not  sufficient  for  determin,iti(]n 
of  complete  oxidation 

L  Adjustment  for  Amount  of  Bromine 
Monochloride  to  Blanks 

Section  9.4.2.2  of  EPA  Method  1631 
currently  requires  that  the  amount  nf 
reagent  that  is  added  to  a  reagent  blank 
must  be  the  same  as  the  amount  of 
reagent  that  is  added  to  the  samples 
One  of  the  laboratories  responsible  for 
the  development  of  EPA  Method  IhU 
commented  that  this  requirement  is 
inconsistent  with  Section  12.3  which 
allows  adjustment  during  calculation  of 
reagent  blanks  for  greater  amounts  of 
reagent  that  may  be  added  to  samples 
requiring  increased  oxidation  Users 
also  have  commented  that,  although  the 
correction  allowed  in  Section  12  3  is 
appropriate  for  volume  adjustment,  it  is 
not  necessarily  appropriate  for 


adiustnur.i  of  increased  reagent 
com  (.'Htratinn 

In  draft  Method  1631D.  EPA  has 
clarified  that  a  sample  requiring 
increased  oxidation  via  an  increased 
amount  of  reagents  must  be  associated 
with  at  least  one  blank  sample  that  has 
been  analyzed  using  procedures 
identical  to  those  used  to  prepare  and 
analyze  the  sample.  This  requirement  is 
included  with  the  requirements  for 
method  blanks  (draft  Method  1631D, 
Section  9.4.4.3). 

.\/  Addition  of  Method  1631  Guidance 
as  a  Reference 

On  March  2001.  EPA  published 
guidance  to  assist  users  with  the 
implementation  and  use  of  EPA  Method 
1631.  This  guidance.  Guidance  for 
Implementation  and  Use  of  EPA  Method 
1631  ti  r  tilt  Determination  of  Low-Level 
M.  r   i;rv  (40  CFR  Part  136)  (EPA  821-R- 
il  hl:  1   March  2001).  was  developed 
and  published  largely  in  response  to  the 
October  19.  2000  Settlement  Agreement. 
EPA  has  added  a  reference  for  this 
uiiiilaiit  "'.n  draft  Method  1631D 
Sfi  tii.M  Iti  221 

VI.  Proposed  .Amendment  In  4(1  CFR 
136. 3|e)  Table  II 

EPA  is  today  proposing  to  amend 
Table  II  at  40  CFR  136.3(e).  which  lists 
required  containers,  preservation 
techniques,  and  maximum  holding 
times  for  biological  and  chemical 
parameters.  This  amendment  provides 
consistency  with  previously  approved 
requirements  in  EPA  Method  1631  and 
with  requirements  proposed  today  (see 
Section  V  of  this  preamble).  This 
proposal  would  add  a  footnote  (17)  to 
Table  II  to  include  requirements  for 
collection,  filtration,  preservation,  and 
maximum  holding  times  that  are 
specific  to  samples  collected  for 
determination  of  mercury  using  EPA 
Method  1631.  This  footnote  would 
include  the  following  requirements  for 
mercury  samples:  samples  must  be 
collected  using  either  fluoropolymer  or 
glass  containers,  samples  must  be 
preserved  with  either  HCl  or  BrCl 
within  48  hours  of  collection,  preserved 
samples  have  a  maximum  holding  time 
of  90  days,  and  samples  must  be  filtered 
in  a  clean  area  in  the  laboratory  or  in  the 
field  prior  to  sample  preservation.  EPA 
invites  comment  on  the  proposed  text  to 
be  added  to  Table  II  at  40  CFR  136  3(e). 

\  II.  .Administrative  Requirements 

A  Executive  Order  12866 — Regulatory 

Pliinninp,  and  Review 

Under  Executive  Order  12866  [58  FR 
51735  (October  4,  1993)],  the  Agency 
must  detirinini'  whether  the  regulatory' 
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action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
'significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  mav: 

(1)  Have  an  annual  effect  on  the 
economv  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economv.  a  sector  oi  the  economv. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this  rule 
IS  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review 

B  Regulatory-  Flexibilitv  Act  iRFAI.  as 
Amended  bv  the  Small  Business 
Regulatnn,'  Enforcement  Fairness  Act  of 
1996  iSBREFAl.  5  I'.S.C  601  et  seq. 

The  RF.^  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  .administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  |urisdictions 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  .A  small  business 
as  defined  by  the  U  S  Small  Business 
Administration  definitions  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
that  50,000;  and  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  1  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  proposes  a  revised 
version  of  a  currently  approved  EPA 


Method  to  include  additional 

requirements  for  clean  techniques  and 
quality  control  and  to  improve  and 
clarify  method  procedures.  Today's  rule 
also  proposes  an  amendment  to  Table  II 
at  40  CFR  136.3(e)  to  provide 
consistency  with  previously  approved 
ref^uirements  in  Method  1631  and  with 
revisions  proposed  today  for  collection, 
preservation,  and  storage  of  samples 
collected  for  determination  f)f  mercury 
using  Method  1631  procedures. 

Overall,  the  cost  of  these  revisions  are 
minimal   While  some  of  the  revisions 
may  increase  cost  (e.g..  clean  technique 
and  quality  control  requirements), 
others  will  provide  flexibility  and 
actually  lower  the  overall  analytical 
costs  (e.g..  use  of  new.  less  expensive 
equipment)  Only  NPDES  permitting 
authorities  must  use  the  clean 
techniques.  Permittees,  including  small 
entities,  are  not  re()uired  to  use  them 
unless  required  to  do  so  by  their 
permitting  authority.  Many  of  the 
laborat(jries  that  analyze  for  mercury  are 
already  using  the  clean  techniques. 
further  minimizing  any  potential  cost 
increases.  EPA  estimates  that  any  costs 
associated  with  clean  techniques  would 
be  alleviated  or  eliminated  bv  the 
additional  flexibility  resulting  from 
some  of  the  proposed  revisions  lo  the 
Method  that  are  discussed  in  Section  V. 
Therefore.  EPA  believes  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  continue 
to  be  interested  in  the  potential  impacts 
of  the  proposed  rule  on  small  entities 
and  welcome  comments  on  issues 
related  to  such  impacts. 

C  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (IMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  SlOO  million 
iir  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 


inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulator*'  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  the  notification  of 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements, 

EPA  has  determined  that  today's 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
for  State.  Tribal,  and  local  governments, 
in  the  aggregate,  or  the  private  sector  in 
anv  one  year.  This  rule  proposes 
revisions  to  a  previously  approved 
method  for  measuring  mercury  in 
wastewater.  This  rule  also  proposes  to 
revise  Table  II  at  40  CFR  136, 3(e)  to 
clarify  requirements  for  sample 
collection,  preservation,  and  storage, 
and  to  make  these  requirements 
consistent  with  previously  approved 
requirements  in  EPA  Method  1631  and 
with  today's  proposed  method 
revisions.  As  discussed  in  Section  VII. B 
regarding  RFA  analysis.  EPA  expects  the 
cost  of  these  revisions  to  Method  1631 
to  be  minimal.  Thus,  today's  rule  is  not 
subject  to  sections  202  and  205  of  the 
UMRA,  For  the  same  reasons,  EPA  has 
also  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

D.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  This  rule 
proposes  to  revise  a  currently  approved 
test  method  for  use  in  water  monitoring 
programs  but  does  not  require  the  use  of 
the  test  method. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 
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acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verif\-ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary^ 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  bv  voluntary  consensus 
standard  bodies  (VCSBs).  The  NTTAA 
directs  EPA  to  provide  Congress, 
through  the  Office  of  Management  and 
Budget  (OMB),  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rulemaking  involves 
technical  standards.  Therefore,  the 
Agency  conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However,  we 
identified  no  standard  for  the 
measurement  of  mercur\'  at  low  water 
quality  criteria  levels  or  for  the  use  of 
"clean  techniques."  Therefore.  EPA 
proposes  to  use  EPA  Method  16.31. 
Revision  D:  Mercur>'  in  Water  bv 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry.  EPA  welcomes  comments 
on  this  aspect  of  the  proposed 
rulemaking  and,  specifically,  invites  the 
public  to  identify'  potentially  applicable 
voluntary'  consensus  standards  for 
measuring  low  levels  of  mercury  and  for 
"clean  techniques"  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 


F.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risl(s 

Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "pconomicallv 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children  If 
the  regulatory-  action  meets  both  rnteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatues 
considered  by  the  Agency  This 
proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  nor  does  it 
concern  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  ha\'e  a  disproportionate 
effect  on  children 

G.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  .August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  bv  State 
and  local  officials  in  the  development  ni 
regulatory  policies  that  have  federaliMn 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have    substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  go\ernment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government   ' 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  Today's  rule 
proposes  revisions  to  EPA's  Method 
1631.  Revision  C,  for  measuring 
mercury  at  low  levels  for  compliance 
monitoring  under  the  Clean  Water  Act 
As  discussed  in  Section  VII  B  regarding 
RFA  analysis,  EPA  expects  the  cost  of 
these  revisions  to  Method  1631  to  be 
minimal.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

in  the  spirit  of  Executive  Order  13132 
and  consistent  with  EPA  polic\  to 
promote  communications  between  EF.A 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 


proposed  rule  from  State  and  local 

officials. 

H  Executive  Order  13175 — 
(Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
Consultation  and  Coordination  With 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulator\  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
As  discussed  in  Section  VII. B  regarding 
RFA  analysis.  EPA  expects  the  cost  of 
these  revisions  to  Method  1631  to  be 
minimal  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  tribal  officials. 

/.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language  We  invite  your  comments  on 
how  to  make  this  proposed  rule  easier 
to  understand.  For  example,  have  we 
organized  the  material  to  suit  your 
needs'  Are  the  requirements  in  the  rule 
clearly  stated?  Does  the  rule  contain 
technical  language  or  jargon  that  isn't 
clear'  Would  a  different  format 
(grouping  and  order  of  sections,  use  of 
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headings,  paragraphing)  make  the  rule 
easier  to  understand?  Would  more  (but 
shorter)  sections  be  better?  Could  we 
improve  clarity  by  adding  tables,  lists. 
or  diagrams?  What  else  could  we  do  to 
make  the  rule  easier  to  understand' 

Vm.  Request  for  Comments 

EPA  encourages  public  participation 
in  this  rulemaking  and  is  requesting 
comments  on  the  various  EPA  Method 
1631  revisions  detailed  in  the  proposal 
EPA  is  also  requesting  data  supporting 
comments,  if  available.  Specifically. 
EPA  is  soliciting  comments  on:  the 
proposed  requirements  for  certain 
quality  control  and  clean  techniques 
that  are  currently  recommended  in  the 
method  and  that  are  detailed  in  Section 
rVA  of  this  preamble;  the  proposal  to 
allow  a  discharger  to  elect  not  to 
implement  the  requirements  at  Section 
rVA:  the  proposed  revisions  to  Method 
1631  that  address  stakeholder  comments 
and  are  detailed  in  Section  V  of  this 
preamble;  the  proposed  amendment  to 
40  CFR  136.3(e)  Table  II  to  include 
requirements  for  preservation  and 
storage  that  are  specific  to  aqueous 
samples  collected  for  measurement  of 


mercury  using  Method  1631;  and  the 
testing  costs  that  may  be  associated  with 
any  of  the  proposed  method 
modifications 

To  ensure  that  EPA  can  properly 
respond  to  comments,  commenters 
should  cite,  where  possible,  the 
paragraph(s)  or  section(s)  in  this 
proposal  or  in  Method  EPA  1631  to 
which  each  comment  refers. 

List  of  Subjects  at  40  CFR  Part  136 

Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 

Dated   Septembfr  28.  2001 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  136— GUIDELINES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  citation  for  Part  136 
continues  to  read  as  follows: 


Authority:  Sees.  301,  304(h),  307,  and 
501(a),  Pub.  L.  95-217,  91  Stat.  1566,  et  seq. 
(33  U.S.C.  1251,  et  seq]  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2,  Section  136,3  is  amended  by 
revising  paragraph  (b)  (41)  and  by 
revising  the  "Metals"  entry  in  Table  IT 
of  paragraph  (e)  to  read  as  follows; 

§  136.3    Identification  of  test  procedures. 


(b)*   *   * 

(41)  USEPA.  2001.  Method  1631, 
Revision  D,  "Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry."  September  2002.  Office 
of  Water,  U.S.  Environmental  Protection 
Agency  (EPA-821-R-xx-xxx).  Available 
from:  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  Publication 
No.  PB2001-XXXXXX.  Cost:  $25.50 
(subject  to  change).  Table  IB,  Note  43. 


Parameter  No  /name 


Container ' 


Presen/ation  -■ 


Maximum  holding  time* 


Metals 

18  Chromium  vr  P 


35  Mercury'^ 

3,  5-8,  12,13.  19,  20.  22,  26,  29,  30,  32-34  36, 
37,  45,  47,  51,  52,  58-60,  62  63  70-72  74, 
75  Metals  except  boron,  chromium  Vl  and  mer- 
cury' 


Cool,  4''C  24  hours. 

P,  G HNO,  to  pH<2  28  days 

PG  do  6  months. 


'  Polyethylene  (P)  or  glass  (G)  For  microbiology  plastic  sample  containers  must  be  made  of  sterilizaWe  materials  (polypropylene  or  other 
autodavable  plastic),  except  for  samples  collected  for  trace-level  mercury  (see  footnote  17) 

2  Sample  presentation  should  be  performed  immediately  upon  sample  collection  For  composite  chemical  samples  each  aliquot  should  be  pre- 
served at  the  time  of  collection  When  use  of  an  automated  sampler  makes  it  impossible  to  presence  each  aliquot,  then  chemical  samples  may 
be  preserved  by  maintaining  at  4'C  until  compositing  and  sample  splitting  is  completed,  except  for  samples  collected  for  trace-level  mercury  (see 

footnote  17)  r^  .  T 

3  When  any  sample  is  to  be  shipped  by  common  camer  or  sent  through  the  United  States  Mails,  it  must  comply  with  the  Department  of  Trans- 
portation Hazardous  Matenals  Regulations  (49  CFR  part  172)  The  person  offenng  such  material  for  transportation  is  responsible  for  ensuring 
such  compliance  For  the  preservation  requirements  of  Table  II  the  Office  of  Hazardous  Materials,  Materials  Transportation  Bureau,  Department 
of  Transportation  has  detennined  that  the  Hazardous  Matenals  Regulations  do  not  apply  to  the  following  materials:  Hydrochloric  acid  (HCl)  in 
water  solutions  at  concentrations  of  0  04%  by  weight  or  less  (pH  about  1  96  or  greater);  Nitnc  acid  (HNO,)  in  water  solutions  at  concentrations  of 
0  15%  by  weight  or  less  (pH  about  1  62  or  greater)  Sulfuric  acid  (H;S04)  m  water  solutions  at  concentrations  of  0.35%  by  weight  or  less  (pH 
about  1  15  or  greater),  and  Sodium  hydroxide  (NaOH)  m  water  solutions  at  concentrations  of  0.080%  by  weight  or  less  (pH  about  12.30  or  less). 

*  Samples  should  be  analyzed  as  soon  as  possible  after  collection  The  times  listed  are  the  maximum  times  that  samples  may  be  held  before 
analysis  and  still  be  considered  valid  (See  footnote  17  tor  samples  collected  for  trace  level  mercury).  Samples  may  be  held  for  longer  periods 
only  rf  the  permittee,  or  monitonng  laboratory  has  data  on  file  to  show  that  for  the  specific  types  of  samples  under  study,  the  analytes  are  stable 
for  the  longer  time,  and  has  received  a  vanance  from  the  Regional  Administrator  under  §  136, 3(e)  Some  samples  may  not  be  stable  for  ttie  max- 
imum time  penod  given  m  the  tatile  A  permittee  or  monitonng  laboratory  ,  is  obligated  to  hold  the  sample  for  a  shorter  time  if  knowledge  exists 
to  show  that  this  is  necessary  to  maintain  sample  stability  See  §  136  3(e)  for  details  The  terni  "analyze  immediately"  usually  means  within  15 
minutes  or  less  of  sample  collection 

'Samples  shouW  be  filtered  immediately  on  site  before  adding  preservative  for  dissolved  metals,  except  for  samples  collected  for  trace-level 
mercury  (see  footnote  17) 

''Samples  collected  for  the  determination  of  trace  level  mercury  using  EPA  Method  1631,  must  be  collected  in  tightly-capped  fluoropolymer  or 
glass  txittles  and  preserved  with  BrCI  or  HCl  solution  within  48  hours  of  sample  collection  Samples  for  dissolved  trace  level  mercury  must  be  fil- 
tered in  a  dean  area  m  the  field  or  the  laboratory  poor  to  sample  presen/ation  Samples  that  have  been  preserved  for  detennination  of  total  or 
dissolved  trace  level  mercury  must  be  analyzed  withm  90  days  ot  sample  collection 

I 
(FR  Doc  01-24886  Filed  10-5-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-204] 
RIN1117-AA55 

Interpretation  of  Listing  of 
"Tetrahydrocannabinols"  in  Schedule  I 

AGENCY:  Drug  Enforcement 
Administration.  Justice.  i 

ACTION:  Interpretive  rule.         ' 


SUMMARY:  For  the  reasons  provided 
herein,  the  Drug  Enforcement 
Administration  (DEA)  interprets  the 
Controlled  Substances  Act  (CSA)  and 
DEA  regulations  to  declare  any  product 
that  contains  any  amount  of 
tetrahydrocannabinols  (TH(')  to  be  d 
schedule  I  controlled  substance,  even  if 
such  product  is  made  from  portions  of 
the  cannabis  plant  that  are  excluded 
from  the  CSA  definition  of 
"marihuana."  Consistent  with  this 
interpretation.  DEA  is  publishing  todav 
a  proposed  rule  in  a  separate  Federal 
Register  document  that  immediately 
follows  this  interpretive  rule  The 
proposed  rule  proposes  to  revise  the 
wording  of  the  DEA  regulations  to  make 
clear  that  the  listing  of  THC  in  schedule 
I  refers  to  both  natural  and  synthetic 
THC.  In  a  third  Federal  Register 
document  being  published  today 
(following  the  proposed  rule),  DEA  is 
issuing  an  interim  rule,  which  e.xempts 
from  control  certain  industrial  products. 
processed  plant  materials,  and  animal 
feed  mixtures  made  from  those  portions 
of  the  cannabis  plant  that  are  excluded 
from  the  definition  of  marijuana,  to  the 
extent  such  products,  plant  materials, 
and  feed  mixtures  contain  THC  but  are 
not  used,  or  intended  for  use.  for  human 
consumption  The  interim  rule  also 
provides  a  120-day  grace  penod  for 
persons  to  dispose  of  existing 
inventories  of  THC-containing  "hemp" 
products  that  are  not  exempted  from 
control. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Sapienza,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Whv  Is  DEA  Issuing  This  Interpretive 
Rule? 

Over  the  past  several  months.  DEA 
has  received  numerous  public  inquiries 
regarding  the  interpretation  of  the  CSA 
with  respect  to  certain  products  made 
from  plants  of  the  genus  Cannabis 
(hereafter,  "cannabis  plant").  These 
inquiries  have  raised  the  following 
question;  If  a  product  contains  THC  but 
is  made  from  a  portion  of  the  cannabis 


plant  that  is  excluded  from  the  CSA 
definition  of  marijuana,  is  such  product 
a  controlled  substanc:e^  This  document 
answers  this  question  and  provides  the 
public  with  the  in-depth  legal  analysis 
that  DEA  has  undertaken. 

Legal  Analysis 

A.  Relevant  Statuton,  Provisions 

Under  the  CSA.  marijuana  is  defined 
as  follows; 

The  term  "marihuana"  '  means  all  parts  of 
the  plant  Cannabis  $ativa  L..  whether 
growJDg  or  not;  the  seeds  thereof:  the  resin 
extracted  from  anv  par\  of  such  plant;  and 
every  compound,  manufacture,  salt, 
derivative,  mixture,  or  preparation  of  such 
plant,  its  seeds  or  resin.  Such  term  does  not 
include  the  mature  stalks  of  such  plant,  fiber 
produced  from  such  stalks,  oil  or  cake  made 
from  the  seeds  of  such  plant,  any  other 
compound,  manufacture,  salt   derivative. 
mixture,  or  preparation  of  sue  h  mature  stalks 
(except  the  resin  extracted  therefrom),  fiber. 
oil,  or  cake,  or  the  sterilized  seed  of  such 
plant  which  is  incapable  of  germination 

21  U.S.C  802(16).  As  the  second 
sentence  of  this  definition  indicates, 
Congress  expressly  exempted  certain 
portions  of  the  cannabis  plant  from  the 
definition  of  marijuana.  At  the  same 
time,  however.  Congress  expressly 
declared  in  the  scheduling  provisions  of 
the  CSA  that  "any  material,  compound, 
mixture,  or  preparation,  which  contains 
anv  quantitv  of  *    *    * 
Tetrahvdrc)c;annabinols  [THC]"  is  a 
schedule  1  controlled  substance.  21 
U.S.C.  §  812(c).  schedule  I(c)(17). 

Given  the  foregoing  provisions  of  the 
CSA.  several  persons  have  recently 
asked  DEA  about  the  legal  status  of 
products  marketed  in  the  United  States 
that  are  made  frcmi  portions  of  the 
(  annahis  plant  that  are  excluded  from 
the  definition  of  marijuana.  Such 
products  include,  among  other  things, 
certain  types  of  paper,  clothing,  bird 
seed.  food,  beverages,  shampoos,  and 
bodv  lotions.  Often.  suf:h  products  are 
labeled  or  advertised  as  being  made 
from  "hemp."  (Some  members  of  the 
public  refer  to  these  as  "hemp" 
products  )  In  some  cases,  the  labeling 
indicates  that  the  products  contain  a 
certain  percentage  of  THC.  Given  the 
recent  increase  in  marketing  of  these  so- 
called  "hemp"  products  in  the  United 
States,  and  given  that  many  such 
products  have  recently  been  determined 
to  contain  THC.  DEA  has  repeatedly 
been  asked  in  recent  months  whether 
the  THC  content  of  such  products 
renders  them  controlled  substances 
despite  the  fac:t  that  thoy  are  reportedly 


'  "Marihuana    is  the  spelling  used  m  the  C;SA,  In 
this  document,  the  common  spelling    miinjuana"  is 
used,  except  when  directly  quoting  the  CSA  or 
citing  the  "Marihuana  Tax  Act  of  1937." 


made  from  portions  of  the  cannabis 
plant  that  are  excluded  from  the 
definition  of  marijuana. 

In  DEA's  view,  the  answer  lies  in  the 
plain  language  of  the  CSA,  which  states 
that  "any  material,  compound,  mixture, 
or  preparation,  which  contains  any 
quantify  of  *   *   * 

Tetrahydrocannabinols"  is  a  schedule  I 
controlled  substance.  The  CSA  does  not 
state  that  any  material,  compound, 
mixture,  or  preparation  containing  THC 
is  only  a  controlled  substance  if  it  fits 
within  the  definition  of  marijuana. 

Several  members  of  the  public  who 
have  corresponded  with  DEA  disagree 
with  the  above  interpretation  of  the 
CSA.  Some  have  contended  that 
classifying  what  they  term  "hemp" 
products  as  controlled  substances  is 
contrary  to  the  history  of  the  federal 
drug  laws,  DEA's  own  regulations,  and 
reported  court  decisions.  In  light  of  such 
comments  from  the  public,  set  forth 
below  is  a  detailed  analysis  of  pertinent 
legal  authorities. 

B.  Historical  Development  of  the  Law 

Congress'  definition  of  marijuana  has 
remained  unchanged  since  1937.  The 
definition  that  appears  in  the  CSA  today 
is  identical  to  the  definition  that  was 
contained  in  the  Marihuana  Tax  Act  of 
1937.  Congress  carried  this  definition 
forward  when  it  enacted  the  CSA  in 
1970.  (The  CSA  repealed  and 
superseded  the  Marihuana  Tax  Act.) 

■The  question  presented  here  is  not 
answered  by  the  legislative  history  of 
the  CSA.  The  1970  Congress  seems  to 
have  adopted  the  definition  of 
marijuana  from  the  1937  Marihuana  Tax 
Act  without  reported  discussion.  In 
contrast,  the  legislative  history  of  the 
Marihuana  Tax  Act  contains  substantial 
discussion  of  the  definition  of 
marijuana.  The  Senate  Report  to  the 
1937  Act  states: 

The  term  "marihuana"  is  defined  so  as  to 
bring  within  its  scope  all  parts  of  the  plant 
having  the  harmful  drug  ingredient,  but  so  as 
to  exclude  the  parts  of  the  plant  in  which  the 
drug  is  not  present.  The  testimony  before  the 
committee  showed  definitely  that  neither  the 
mature  stalk  of  the  hemp  plant  nor  the  fiber 
produced  therefrom  contains  any  drug. 
narc;otic,  or  harmful  property  whatsoever  and 
because  of  that  fact  the  fiber  and  mature  stalk 
have  been  exempted  from  the  operation  of 
law. 

S.  Rep.  No.  900,  75th  Cong.,  1st  Sess., 
at  4  (1937). 

The  foregoing  legislative  histor>'  was 
reiterated  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  a  1975  case,  United  States  v, 
Walton.  514  F.2d  201.  The  court  stated: 

Looking  at  the  legislative  history  of  (the 
Marihuana  Tax  Act  of  1937).  we  find  that  the 
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definition  of  marijuana  was  intended  to 
include  those  part.s  of  marijuana  which 
contain  THC  and  to  exclude  those  parts 
which  do  not.  *    *    *  The  legislative  history 
is  absolutely  clear  that  Congress  meant  to 
outlaw  all  plants  popularly  known  as 
marijuana  to  the  extent  those  plants 
possessed  THC. 

Id.  at  203-204. 

Thus,  it  is  evident  that  the  1937 
Congress  exempted  certain  portions  of 
the  cannabis  plant  from  the  definition  of 
marijuana  based  on  the  assumption 
(now  refuted)  that  such  portions  of  the 
plant  contain  none  of  the  psychoactive 
component  now  known  as  THC- 
Although  the  1970  Congress  did  not 
revisit  this  issue  when  it  carried  forward 
the  1937  definition  of  marijuana,  it  did 
separately  specify'  that  "any  material, 
compound,  mixture,  or  preparation, 
which  contains  any  quantity  of  *    *    * 
"Tetrahydrocannabinols"  is  a  schedule  I 
controlled  substance.  This  is  consistent 
with  the  conclusion  of  the  Court  of 
Appeals  in  Walton  that,  in  enacting  both 
the  1937  Act  and  the  CSA.  "Congress 
meant  to  outlaw  all  plants  popularly 
known  as  marijuana  to  the  extent  those 
plants  possessed  THC." 

It  cannot  be  assumed  (as  some 
members  of  the  public  have  asserted  in 
recent  correspondence  with  DEA)  that 
because  Congress  adopted  the  1937 
definition  of  marijuana  when  it  enacted 
the  CSA,  it  intended  to  control 
marijuana  in  precisely  the  same  manner 
as  under  the  Marihuana  Tax  Act.  As  the 
United  States  Court  of  Appeals  for  the 
First  Circuit  recently  stated:  "While  in 
1937  Congress  had  indicated  in 
legislative  history  that  production  for 
industrial  uses  would  be  protected 


-The  technology  used  for  chemical  analysis  has 
improved  significantly  since  1937  I  sing  advanced 
methods  of  testing  that  are  currentiv  available  tht 
analvsis  of  all  portions  of  today's  cannabis  plant 
including  those  portions  that  are  excluded  from  the 
definition  of  marijuana,  will  result  in  the 
identification  of  some  amounts  of  THC.  within  the 
structure  cf  all  portions  of  the  plant.  Additional 
amounts  of  THC  might  also  be  detected  on  the 
surface  of  those  portions  of  the  plant  excluded  from 
the  definition  of  marijuana  due  to  resin  or 
particulate  matter  from  other  portions  of  the  plant 
that  adhered  to  the  excluded  portions  during  the 
harvesting  process. 

Some  members  of  the  public  who  have 
corresponded  with  DEA  correctly  point  out  that  the 
legislative  history  of  the  1937  Act  contains 
testimony  from  witnesses  who  believed  that  some 
portions  of  the  cannabis  plant  that  were  being 
excluded  from  the  definition  of  marijuana  did 
contain  small  amounts  of  the  psychoactive  drug. 
Other  witnesses  who  appeared  before  the  1937 
(Congress  testified  to  the  contrary — that  the  portions 
of  the  plant  that  were  being  excluded  from  the 
definition  of  marijuana  contained  none  of  the 
psychoactive  drug  In  the  final  analysis,  the  Senate 
concluded  las  quoted  above)  that  the  1937  .^ct 
defined  marijuana    so  as  to  bring  within  its  .scope 
all  parts  of  the  plant  having  the  harmful  drug 
ingredient,  but  so  as  to  exclude  the  parts  of  the 
plant  in  which  the  drug  is  not  present  " 


(primarily  by  a  relatively  low  tax),  we 
can  find  no  indication  that  Congress  in 
1970  gave  any  thought  to  how  it.s  new 
statutory  scheme  would  affect  such 
production."  \'ew  Hampshire  Hemp 
Council.  Inc.  v.  Marshall.  203  F  3d  1  (1st 
Cir.  2000)  (citations  omitted)  The  First 
Circuit  further  explained  that  basic 
differences  between  the  1937  Act  and 
the  CSA  disallow  interpreting  the  two 
acts  in  the  same  way: 

(Congress'  main  vehicle  for  protecting 
mdustrial-usc  plant  production  in  1937  was 
not  its  basic  definition  of  "marijuana,"  which 
included  plants  ultimateh  df-stined  for 
industrial  use;  it  was  the  (  omplex  scheme  of 
differential  tax  rates  and  other  requirements 
for  transfers.  That  is  the  regime  that  w^as 
drastir^ally  modified  in  1970  in  favor  of  a 
broad  criminal  ban  (subjert  only  to  federal 
licensing),  a  ban  whic  h  read  literally 
embraces  production  of  cannabis  plants 
regardless  of  use. 

The  possibility  remains  that  Congress 
would  not  ha\e  adopted  the  1970  statute  in 
its  present  form  if  it  had  been  aware  of  the 
effect  on  t;ult;vation  nf  plants  for  industrial 
uses  But  that  is  only  a  possibility  and  not 
a  basis  for  reading  the  ney*-  statute  contrary 
to  its  literal  language,  at  least  absent  a  clear 
indit  ation  that  Congress  intended  to  protect 
plant  produ(  tion  for  industrial  use  as  it 
existed  under  the  prior  tax  statute.  Nor,  given 
Congress'  enlargement  of  drug  crimes  and 
penalties  in  recent  years,  would  one  bank  on 
its  adoption  of  an  exception  strongly  opposed 
by  the  DE.^  as  a  threatened  loophole  in  the 
ban  on  illegal  drugs. 

Id  at  7  (footnote  and  citation  omitted) 
Thus,  industrial  uses  of  marijuana  that 
were  permitted  under  the  1937  Tax  Act 
are  not  necessarily  permissible  under 
the  CSA,  even  though  the  definition  uf 
marijuana  has  remained  the  same  in 
both  acts. 

One  might  reasonably  ask;  Why 
would  Congress  exempt  certain  portions 
of  the  cannabis  plant  from  the  CSA 
definition  of  marijuana  if  such  portions 
would  nonetheless  be  subject  to  CSA 
control  to  the  extent  thev  contain  THC' 
The  answer  now  seems  clear  As 
indicated  above,  the  1970  Congress  did 
not  address  the  possibility  that  portions 
of  the  cannabis  plant  excluded  from  the 
definition  of  marijuana  might  rontain 
THC 

C.  Control  of  Natural  and  Syjithetic  THC 

Some  members  of  the  public  who 
have  corresponded  with  DEA  have 
expressed  the  view  that  the  listing  of 
THC  in  schedule  I  of  the  CSA  applies 
only  to  synthetic  THC,  rather  than 
natural  THC.  (For  purposes  of  this 
document,  "natural  THC"  means  THC 
found  in  nature  in  the  cannabis  plant, 
as  opposed. to  THC  synthesized  by 
humans.)  Based  on  this  supposition, 
some  have  contended  that  the  THC 
content  of  "hemp"  products  is 


irrelevant  because  only  synthetic  THC 
(not  natural  THn  is  ronlf  Ili'H  under 
the  CSA.  As  expLiiiifi!  Nrw  w    ;  'KA 
rejects  this  (ontentKni  l.)ecause  it  is 
DEA  s  interpretation  that  the  listing  of 
THC  in  schedule  I  includes  both  natural 
and  synthetic  THC. 

1   Listing  of  THC  in  the  CSA 

When  Congress  established  the  initial 
schedules  of  controlled  substances  in 
1970,  it  simply  listed 
"Tetrahvdrocannabinols"  in  schedule  I. 
The  CSA  makes  no  mention  of  synthetic 
versus  natural  THC.  Furthermore,  the 
commonly  understood  meaning  of 
"letrahvdrocannabinols"  includes  both 
natural  THC  and  synthetic  THC,  since 

Tetrahvdrocannabinols"  is  simply  a 
name  that  refers  collectively  to  a 
category  of  chemicals — regardless  of 
whether  such  chemicals  occur  in  nature 
or  are  synthesized  in  a  laboratory.  Foi 
example,  Merriam-Webster's  Collegiate 
Dictionary  (10th  ed   1999)  defines 

"THC"  as    a  physiologically  active 
chemical  C;iHviO:  frcm  hemp  plant 
resin  that  is  the  chief  intoxicant  in 
maniuana — called  also 
tetrahydrocannabinol;"  this  definition 
does  not  mentinn  synthetic  THC. 

2.  Listing  of  THL  in  the  ULA 
Regulations 

In  the  DEA  regulations,  THC  is  listed 

in  schedule  I  as  follows: 


Tetrahydrocannabinols  7370 

Synthetic  equivalents  of  the 
-iibstances  contained  in  the  plant,  or  in 
the  resinous  extractives  of  Cannabis,  sp. 
and/oi  synthetic  substances,  derivatives, 
and  their  isomers  with  similar  chemical 
structure  and  pharmacological  activity 
such  as  the  following: 
A'  CIS  or  trans  tetrahydrocannabinol, 

and  their  optu  al  isomers 
A^  cis  or  trans  tetrahydrocannabinol, 

and  their  optical  isomers 
A   •  CIS  or  trans  tetrahydrocannabinol. 

and  its  optical  isomers 
(Since  nomenclature  of  these  substances 
is  not  internationally  standardized, 
compounds  of  these  structures, 
regardless  of  numerical  designation  of 
atomic  positions  covered.) 
21  CFR  1308  ll(d)(27).  DEA  interprets 
this  regulation  at  face  value.  The  first 
lint^ —  Tetrahydrocannabinols" — refers 
to  all  forms  of  THC  (natural  or 
synthetic),  while  the  subsequent  lines 
refer  to  synthetic  equivalents  of  the 
substances  contained  in  the  cannabis 
plant  and  synthetic  substances  with 
similar  (  hemical  structure  and 
pharmacological  activity.  That  the 
regulation  refers  specifically  to  certain 
synthetic  equivalents  of  THC  does  not 
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mean  that  natural  THC  is  excluded.  The 
regulation  does  not  state,  for  example: 
"Tetrahydrocannabinols,  meaning  only 
s^Tithetic  equivalents.  *    *    *" 

To  better  understand  this  regulation, 
it  is  helpful  to  examine  the  historical 
control  of  THC  under  federal  law. 

3.  Historical  Control  of  THC  Under 
Federal  Law 

Natural  THC  found  in  marijuana  has 
been  controlled,  at  least  implicitly. 
under  federal  law  since  1937  As  stated 
above,  under  the  Marihuana  Tax  Act  of 
1937.  marijuana  was  defined  exactly  as 
it  is  now  under  the  CSA — to  include, 
among  other  things,  anv    compound, 
manufacture,  salt,  deruative.  mixture, 
or  preparation  of  the  cannabis  plant. 
This  definition  included  natural  THC 
(to  the  extent  such  THC:  was  contained 
in.  or  denvpii  from,  thnsc  portions  of  the 
cannabis  plant  included  m  the 
definition  of  marijuana).  Thus,  from 
1937  until  1971  (the  vear  th^  CSA 
became  effective  and  th^>  Marihuana  Tax 
Act  was  repealed),  such  natural  THC 
was  federally  controlled  under  the 
Marihuana  Ta.\  Act. 

Synthetic  THC,  howpver,  was  not 
controlled  under  the  1937  Marihuana 
Tax  Act  sincp  it  did  not  fit  within  the 
Act's  definition  of  mariiuana  Nor  were 
there  any  other  federal  drug  laws  in 
existence  in  1937  that  controlled 
synthetic  hallucinogenic  substances. 
Moreover,  there  was  no  reason  in  1937 
to  expressly  control  THC  (natural  or 
synthetic)  since  this  chemical  had  nut 
been  isolated  in  1937  and  it  was  not 
synthesized  in  the  laboratorv  until  19H4, 
In  the  late  1960s,  when  synthetic  THC 
began  showing  up  in  the  illicit  market. 
federal  officials  concludeci  that  federal 
control  over  the  drug  was  necessarv  to 
prevent  abuse  .\t  that  time,  however 
(approximatelv  thr^e  vears  before  the 
enactment  of  the  CSA),  the  federal  laws 
governing  drugs  of  abuse  were  not 
unified  into  a  single  act  as  they  are  now 
under  the  CSA  Marijuana  and  it^ 
derivatives  were  c  ontrolled  under  thf 
Marihuana  Ta.x  Act:  narcotics  were 
controlled  under  a  variety  of  acts, 
including  the  Harrison  Narcotics  Act  of 
1914:  and  what  were  termed 
"depressant  and  stimulant  drugs" 
(which  included  some  hallucinogenic 
substances]  were  controllfd  under  the 
Drug  Abuse  Ccintrol  .Amendments  of 
1965  (DACA),  which  were  pan  of  th" 
Food,  Drug,  and  Cosmetic  Act, 

Because  synthetic  THC  is  a  synthetic 
hallucinijgenu  substance,  anv  federal 
control  of  the  drug  in  1968  could  onh 
be  accomplished  pursuant  to  DACA. 
AccordingK.  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  (B.NDD,  which 
was  DEAs  predecessor)  promulgated  a 


regulation,  effective  September  21, 
1968,  listing  svnthetic  THC  under 
DACA  This  1968  BNDD  regulation  was 
identical  to  the  current  listing  of  THC  in 
the  DEA  regulations,  except  that  the 
general  reference  to 
"Tetrah\drocannahinols'  was  absent. 
Thus,  the  1968  regulation  was  expresslv 
limited  to  synthetic  THC  (and  synthetic 
equivalents  thereof)  This  w^as  because 
DAC:A  prohibited  BNDD  from 
promulgating  a  regulation  that  would 
list  under  DAC^A  any  substance 
included  in  the  definition  of  marijuana 
under  the  Marihuana  Tax  Act  of  1937, 
In  other  words,  if  a  drug  was  controlled 
under  the  Marihuana  Tax  .-Xct.  it  could 
not  also  be  controlled  under  DACA, 
Since  natural  THC  (derived  from 
marijuana)  fit  within  the  definition  of 
marijuana  and  was  thereby  controlled 
under  the  Marihuana  Tax  Act.  the 
BNDD  regulation  listing  THC  had  to 
exclude  such  natural  TH(^.  Therefore, 
the  BNDD  n'gulatir)n  listing  THC  under 
DACA  was  limited  to  the  synthetic 
form. 

Thus,  during  the  brief  period  from 
September  21.  1968.  until  May  1,  1971 
(the  effective  date  of  the  CS.AJ.  natural 
and  synthetic  THC  were  separatelv 
controlled  under  distinct  federal  acts. 
Natural  THC  (as  a  derivative  of 
marijuana)  was  controlled  under  the 
Marihuana  Tax  Act  of  1937.  while 
svnthetic  THC  was  controlled  under 
[JACA. 

When  Congress  enacted  the  CSA  in 
1970,  one  of  its  aims  was  to  unifv  what 
had  been  the  "plethora  of  legislation" 
coUitrolling  narcotics  and  dangerous 
drugs  int(j  "one  piece  of  legislation."  H 
Rep  \o  91-1444.  1970  L  ,S CCA.N. 
4566.  4571,  One  result  was  that, 
following  the  enactment  of  the  CSA, 
THC  no  longer  had  to  be  separatelv 
categorized  into    natural"  versus 
"synthetic"  in  order  to  maintain  the 
Congressionally  mandated  separation 
between  drugs  (ontrolled  under  DACIA 
and  those  contrnlled  under  the 
Marihuana  Tax  .Act  Thus,  Congress  was 
able  to  list  "Tetrahydrocannabinols"  in 
schedule  1  without  having  to  distinguish 
between  natural  and  svnthetic. 
Likewise,  the  first  regulations 
implementing  the  CSA  (the  1971  BNDD 
regulations)  did  not  simply  carrv 
forward,  without  change,  the  prior 
regulation  that  listeii  only  "svnthetic" 
THC  (as  was  required  under  DACA), 
Rather,  BNDD  added  the  general  term 
"Tetrahydrocannabinols"  to  the 
beginning  of  thf  listing,  above  the 
references  to    svnthetic  equivalents." 
since  the  regulation  no  longer  had  to  be 
limited  tn  svnthntif  THC 

Thus.  It  IS  DEA  s  interpretation  that 
the  listing  of  TH(;  in  schedule  I  of  the 


CSA  and  DEA  regulations  has  always 
included  both  natural  and  svnthetic 
THC, 

4,  Case  Law  Addressing  Natural  and 
Synthetic  THC 

It  appears  that  no  court  has  ever 
undertaken  the  foregoing  extensive 
analysis  of  the  control  of  natural  and 
synthetic  THC,  Further,  the  few- 
reported  cases  that  have  addressed  the 
issue  reach  differing  conclusions. 

The  first  case  to  address  the  issue  was 
United  States  v,  VVuco.  535  F,2d  1200 
(9th  Cir,  1976),  where  the  defendants 
were  initially  charged  with  trafficking  in 
marijuana.  When  the  defense  indicated 
that  they  would  argue  the  "species 
defense"  (i.e.,  that  the  CSA  only 
prohibits  trafficking  in  "Cannabis  sativa 
L." — not  the  supposedly  other  varietv  of 
cannabis  with  which  defendants  "were 
caught  red-handed"),  the  United  States 
Attorneys  Office  sought  to  preclude  this 
defense  by  filing  a  superseding 
indictment  that  charged  defendants 
with  trafficking  in  "marijuana,  a 
substance  containing  *   *    * 
tetrahydrocannabinol*   *    *.  a  schedule 
I  controlled  substance."  Defendants 
were  convicted  of  the  latter  charge  and. 
on  appeal,  sought  to  reverse  their 
conviction  on  the  ground  that  this 
charge  required  the  government  to  prove 
"that  the  substance  they  possessed 
contained  synthetic  THC."  For  reasons 
that  are  not  revealed  in  the  court's 
opinion,  the  United  States  Attornev's 
Office  "conceded  "  on  appeal  that  the 
listing  of  "Tetrahydrocannabinols"  in 
schedule  I  was  limited  to  svnthetic 
THC.  The  court  agreed  with  this 

concession"  without  explanation.  The 
Wuco  opinion  contains  no  analysis  of 
the  CSA.  DEA  regulations,  or  legislative 
historv'.  The  opinion  simply  indicates 
that  the  court  and  the  government 
agreed  for  purposes  of  that  case  that  the 
listing  of  "Tetrahydrocannabinols"  in 
schedule  I  meant  onlv  svnthetic  THC, 

United  States  v,  Loch'an.  674  F,2d  960 
(1st  Cir,  1982),  was  another  case  in 
which  the  defendant  was  charged  with, 
and  convicted  of,  trafficking  in 
"tetrahydrocannabinols"  (in  this  case, 
hashish) — rather  than  "marihuana". 
Defendant  argued  on  appeal  that  the 
government  was  required  to  prove  that 
the  hashish  contained  THC.  The  appeals 
court  disagreed,  indicating  that  it  was 
sufficient  for  the  government  to  prove 
"that  the  material  was  in  fact  hashish." 
In  addressing  this  issue,  the  court 
stated:  "Hashish  is  a  schedule  I 
substance  if  it  contains 
tetrahydrocannabinols  (THC),  21  U.S.C. 
812,  Schedule  I  (c)(17).  which  is  the 
active  ingredient'  in  hashish."  This 
statement  bv  the  court  is  consistent  with 
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the  view  that  the  listing  of 
"Tetrahydrocannabinols"  in  schedule  I 
does  include  natural  (not  merely 
synthetic)  THC. 

'  United  States  v.  McMahon.  861  F.2d 
8  (1st  Cir.  1988)  was  another  case  in 
which  the  indictment  charged  the 
defendant  with  trafficking  in  "hashish, 
a  substance  containing 
tetrahydrocannabinol,  a  Schedule  I 
controlled  substance."  Based  on  this 
charge,  the  defendant  contended  that 
the  government  was  required  to  prove 
the  presence  of  THC  in  order  to  convict. 
The  court  upheld  the  conviction,  ruling 
that  "the  government  is  not  required  to 
prove  that  the  substance  contained  THC. 
organic  or  synthetic:  [i)t  merely  has  to 
prove  *   *   *  that  the  substance  was 
hashish  and  thus  a  derivative  of 
marijuana,  a  Schedule  1  controlled 
substance."  In  attempting  to  explain  this 
ruling,  the  court  stated  that  "the 
substance  referred  to  in  Schedule 
I(c)(17)  is  synthetic,  not  organic.  THC '" 
As  support  for  this  statement,  the  court 
cited  Wuco  and  pointed  to  the  separate 
listings  of  "Marihuana"  and 
"Tetrahydrocannabinols"'  in  schedule  1 
of  the  DEA  regulations.  The  court 
referred  to  the  DEA  regulations  as 
"describing  THCs  listed  in  schedule  I  as 
"Islvnthetic  equivalents  of  substances 
contained  in  the  plant  .  *   *   *   " ' 

In  DEA's  view,  the  McMahon  court 
erred  in  suggesting  that  the  separate 
listings  of  "Marihuana  "  and 
'"Tetrahvdrocannabinols  "  in  schedule  I 
are  mutually  exclusive.  Congress  gave 
no  indication  in  the  CSA  that  there  can 
be  no  overlap  between  separate  listings 
in  a  particular  schedule.  An  example 
serves  to  illustrate.  In  schedule  I  of  both 
the  CSA  and  DEA  regulations,  "peyote  " 
is  listed  separately  from  "mescaline". 
Mescaline  is  to  peyote  what  THC  is  to 
marijuana:  the  former  is  the 
psychoactive  chemical  component  of 
the  plant,  while  the  latter  is  the  plant 
itself  (including  derivatives  thereof). 
Both  natural  and  synthetic  mescaline 
are  known  to  exist.  Yet.  the  fact  that 
natural  mescaline  falls  under  the  listing 
of  "'pevote"  (as  an  extract,  compound, 
derivative  or  preparation  of  such 
plant— see  21  CFR  1308.1  l(d)(22))  does 
not  mean  that  the  separate  listing  of 
"mescaline"  refers  only  to  the  synthetic 
form.  On  the  con  trap,',  the  listing  of 
"mescaline"  refers  to  the  chemical  in 
any  form  (natural  or  synthetic) 

Moreover,  the  McMahon  court 
acknowledged  that  its  interpretation  of 
"Tetrahydrocannabinols  "  appears 
inconsistent  with  that  of  the  Lochan 
court.  See  861  F.2d  at  11  n.l.  To  resolve 
this  apparent  discrepancy  between  these 
two  First  Circuit  cases,  the  McMahon 
court  suggested  that  it  may  be  possible 


that  natural  THC  fits  within  the  listing 
of  both  "Tetrahydrocannabinols  "  and 
'"Marihuana"  in  schedule  1   Id  In  doing 
so.  the  McMahon  court  effin  ti\  eh 
acknowledged  that  the  listing  of  "THC  in 
schedule  I  is  not  limited  to  synthetic 
THC. 

Because  the  foregoing  three  cases 
arrive  at  no  consensus  about  the  issup 
of  natural  versus  synthetic  THC.  and 
because  none  of  the  cases  contains  an 
in-depth  study  of  the  control  of  TH(. 
these  decisions  fail  to  n;solve  the  issuf^ 
here.  More  instructive  is  the  Walton 
decision  (discussed  earlier),  which 
points  out  that  THC  content  was  of 
paramount  concern  to  Congress  in 
deciding  how  to  control  marijuana. 

Conclusion 

By  stating  that    anv  material. 
compound,  mixture  or  preparation, 
which  contains  any  quantity  nf  *    *    * 
Tetrahvdrocannabinols"  is  a  schedule  I 
controlled  substance,  the  plain  language 
of  the  CSA  leads  to  the  tcuK  lusion  that 
all  products  containing  an\  amount  of 
THC  are  schedule  1  controlled 
substances  The  legislative  history 
supports  this  conclusion  by  revealing 
that  Congress  wrote  the  definition  of 
marijuana  intending  to  control  all  parts 
of  the  cannabis  plant  that  were  believed 
to  contain  THC.  When  the  CSA  was 
enacted,  the  implementing  regulation^ 
did  not  simply  adopt,  verbatim,  the 
prior  regulations  that  were  p\pres>lv 
limited  to  synthetic  forms  of  THC. 
Rather,  the  word 

"Tetrahydrocannabinols"  was  inserted 
in  tne  regulations  at  the  top  of  the 
listing,  thereby  including  all  forms  oi 
THC  (natural  and  synthetic  1   !)K.\ 
therefore  interprets  the  CS.^  and  DF.A 
regulations  such  that  any  prodiu  t  that 
contains  any  amount  of  THC  is  a 
schedule  1  cimtrolled  substane  e.  e\en  if 
such  product  is  made  from  portion''  of 
the  cannabis  plant  that  are  excluded 
from  the  definition  of  marijuana. 

DEA  recognizes  that  this  interpretive 
rule,  standing  alone,  would  effectivelv 
prohibit  the  use  of  an  assortment  of  ■ 
industrial  products  made  hum  the 
cannabis  plant  (such  as  certain  paper 
products,  fiber,  rope,  and  animal  feed) 
that  Congress  intended  to  allow  under 
the  1937  Marihuana  Tax  Act.  Although 
the  intent  of  the  now-repealed  1937  Act 
is  no  longer  controlling.  DEA  is  issuing 
today,  in  a  separate  Federal  Register 
dcjcument  that  accompanies  this 
document,  an  interim  rule  that  will 
except  from  C;SA  control  the  types  of 
industrial  products  that  were  allowed 
under  the  1937  Act.  provided  such 
products  do  not  cause  THC  to  enter  the 
human  body.  See  (insert  Federal 
Register  cite  for  interim  rule).  As 


explained  further  in  the  interim  rule,  all 
other  products  made  from  any  of  the 
excluded  portions  of  the  c  annabis  plant 
(such  as  edible    hemp"'  products) 
remain  controlled  substances  if  they 
cause  THC  to  enter  the  human  body- 
Also  as  set  forth  in  the  interim  rule. 
a  120-dav  grace  period  is  being  provided 
for  persons  to  dispose  of  existing 
inventories  of  THC-containing  "hemp" 
products  that  are  not  exempted  from 
control. 

Regulalor\  Certifications 

This  docuiuenl  is  aji  interpretive  rule. 
It  is  not  a  proposed  rule,  general  notice 
it  which  the  agency  must  publish  in 
,H  (  or(iance  with  the  Administrative 
[■ro(  edure  Act.  See  5  U.S.C.  553. 
■DuTi'fiiri'  t!,r  fi.'l  '.v^ng  provisions. 
•,s  hii  ti  ['■iji.io-  ■:).  .1.'  :H:y  to  include 
reguldi    r      '  rtificatjons  in  proposed 
rules,  an  iiwt  applicable  to  this 
document:  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612):  Executive  Order  12988 
(civil  justice  reform);  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.-S.C. 
1531-1538);  and  Small  Business 
Regulator,  Enforcement  Fairness  Act  (5 
U.S.C.  801-808).  All  of  the  foregoing 
certification  provisions  are  addressed, 
however,  in  the  proposed  rule  that 
accom})anies  thi^  iiit'Tpretive  rule.  See 
[insert  Federal  Regi.ster  cite  for 
proposed  rule). 

Executive  Order  12866 

This  interpretive  rule  has  been  drafted 
and  reviewed  in  accordance  with 
F.\e(  utive  Order  12866.  Regulatory 
Planning  and  Review.  §  1(b),  Principles 
of  Regulation  This  rule  has  been 
(ietermmed  to  tie  a  "significant 
rekjulatory  action    under  Executive 
I  irder  12866,  §  3(f)  Accordingly,  this 
interpretive  rule  has  been  reviewed  by 
the  ( )ff!(  r  it  Management  and  Budget 
for  purposes  of  Executive  Order  12866. 

Executive  Order  13132 

This  interpretive  rule  does  not 
preempt  or  modify  any  provision  of 
state  law;  nor  does  it  impose 
enforcement  responsibilities  on  any 
state  or  diminish  the  power  of  any  state 
to  enforce  its  own  laws.  Accordingly, 
this  interpretive  rule  does  not  have 
federalism  implications  warranting  the 
application  of  Executive  Order  13132. 

P(iprn\.'rk  Reduction  Act  of  1995 

Ihis  interpretive  rule  does  not 
involve  collection  of  information  within 
the  meaning  of  the  Paperwork 
Reduction  Act  of  1995. 

Plain  Language 

In  writing  this  interpretive  rule,  DEA 
has  attempted  to  use  plain  language  in 
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an  easy-to-read  manner,  consistent  with 
the  June  1.  1998  directive  of  the 
President  See  63  FR  31885   If  vou  have 
any  suggestions  to  make  this  docunu'nt 


more  dear,  r  ail  or  write  Patricia  Good.  Dated;  October  2.  2001. 

(^hief.  Liaison  anci  Policy  Section.  Office     Asa  Hutchinson, 

of  Diversion  Control.  Washington.  D.C.        Administrator. 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-205] 
RIN  1117-AA55 

Clarification  of  Listing  of 
"Tetrahydrocannabinols"  in  Schedule  I 

AGENCY:  Drug  Enforcement 

Administration.  Justice. 

ACTION:  Proposed  rule  and  request  for 

comments. 


SUMMARY:  In  a  separate  document 
published  today  in  the  Federal  Register. 

the  Drug  Enforcement  Administration 
(DEA)  issued  an  interpretive  rule  stating 
that  under  the  Controlled  Substances 
Act  (CSA)  and  DEA  regulations,  any 
product  that  contains  any  amount  of 
tetrahydrocannabinols  (THC)  is  a 
schedule  1  controlled  substance,  even  if 
such  product  is  made  from  portions  of 
the  cannabis  plant  that  are  excluded 
from  the  CSA  definition  of 
"marihuana."  (Hereafter  "the 
interpretive  rule".)  Consistent  with  the 
interpretive  rule,  this  document 
proposes  to  revise  the  wording  of  the 
DEA  regulations  to  clarif\'  that  the 
listing  of  "Tetrahydrocannabinols"  in 
schedule  1  of  the  CSA  refers  to  both 
natural  and  synthetic  THC.  In  a  third 
Federal  Register  document  issued  today 
(immediately  following  this  document). 
DEA  is  issuing  an  interim  rule 
exempting  from  the  application  of  the 
CSA  certain  industrial  products, 
processed  plant  materials,  and  animal 
feed  mixtures  made  from  those  portions 
of  the  cannabis  plant  that  are  excluded 
from  the  CSA  definition  of  marijuana,  to 
the  extent  such  products  and  plant 
materials  contain  THC  but  are  not  used, 
or  intended  for  u-se.  for  human 
consumption.  The  interim  rule  also 
provides  a  120-day  grace  period  for 
persons  to  dispose  of  existing 
inventories  of  THC-containing  "hemp" 
products  that  are  not  exempted  from 
control. 

DATES:  Comments  must  be  received  b\ 
DEA  on  or  before  December  10,  2001 
ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington,  D.C. 
20537;  Attention:  DEA  Federal  Register 
Representative/CCD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 


Washington.  DC  20.5.17;  Telephone: 
(202)  307-7183 
SUPPLEMENTARY  INFORMATION: 

What  Does  This  Rule  Accomplish  and 
by  What  Authority  Is  It  Being  Issued? 

This  proposed  rule  will  (  lanh  that, 
under  the  CSA  and  DE.'\  rf'^ulc^tl(>Ils.  the 
listing  of  "Tetrahydrocannabinols    in 
schedule  1  refers  to  both  natural  and 
synthetic  THC, 

This  proposed  rule  is  bring  issikmI 
pursuant  to  21  U.S.C.  811.  812.  and 
871(b).  Sections  811  and  812  authorize 
the  Attorney  General  to  establish  thf 
schedules  in  accordance  with  the  CS.A 
and  to  publish  amendments  to  the 
schedules  in  the  Code  of  Federal 
Regulations.  Part  1308  of  Title  21. 
Section  871(b)  authorizes  the  .Attorney 
General  to  promulgate  and  enforce  any 
rules,  regulaticms,  and  procedures 
which  he  mav  deem  necessarv  and 
appropriate  for  the  efficient  enforcement 
of  his  functions  under  the  C^SA.  The 
functions  vested  in  the  .\ttnrney  Ck'neral 
bv  the  CSA  have  been  delegated  to  the 
Administrator  of  DEA  21  U.S.C.  871  (a). 
28  CFR  0.100 

Why  Is  There  a  Need  To  Clarify'  the 
Meaning  of  "Tetrahydrotannabinols"? 

It  has  become  e\ident  from 
correspondence  that  DE.^  has  recei\ed 
in  recent  months  that  some  memliers  of 
the  public  are  under  the  impression  that 
the  listing  of  "Tetrahydrocannabinols" 
in  schedule  1  of  the  CSA  and  DEA 
regulations  refers  only  to  synthc^tic — hui 
not  natural — THC.  As  explained  in 
detail  in  the  interpretive  ruh;.  it  is 
DEA's  interpretation  of  the  plain 
language  of  the  CSA  and  DEA 
regulations,  and  the  legislatne  histor\ . 
that  the  listing  of 

"Tetrah\drocannabinols"  in  s(  hedule  I 
refers  to  both  natural  and  synthetic 
THC.  To  eliminate  any  uncertainty.  DE.A 
is  proposing  to  revise  the  wording  of  its 
regulations  to  refer  expressly  to  both 
natural  and  synthetic  THC. 

While  This  Proposed  Rule  Is  Pending. 
What  Is  the  Current  Legal  Status  of 
"Hemp"  Products? 

As  set  forth  in  the  interpretive  rule 
DEA  interprets  the  current  CSA  and 
DEA  regulations  such  that  any  product 
that  contains  any  amount  of 
tetrahydrocannabinols  is  a  schedule  1 
controlled  substance,  even  if  such 
product  is  a  "hemp"  product  (i.e  ,  a 
product  made  from  portions  of  the 
cannabis  plant  that  are  excluded  from 
the  CSA  definition  of  marijuana) 
However,  as  set  forth  in  the  interim  rule, 
DEA  is  today  exempting  from  control 
certain  industrial  "hemp"  products, 
processed  cannabis  plant  materials,  and 


animal  feed  mixtures  containing 
sterilized  cannabis  seeds,  provided  such 
items  are  not  used,  or  intended  for  use, 
for  human  consumption.  With  the 
exception  of  such  exempted  products 
and  materials,  all  other  "hemp" 
products  and  materials  that  contain  any 
amount  of  THC  remain  schedule  I 
controlled  substances. 

As  specified  in  the  interim  rule,  a 
120-day  grace  period  is  being  provided 
for  persons  to  dispose  of  existing 
inventories  of  THC-containing  "hemp" 
products  that  are  not  exempted  from 
r-ontrt'l 

Regulatory  Certiticatiuns 

Certain  provisions  of  federal  law  and 
executive  orders  (specified  below) 
require  the  agency  to  assess  how  a 
proposed  rule  might  impact  the 
economy,  small  businesses,  and  the 
states.  (Hereafter  in  this  document, 
these  provisions  will  be  referred  to 
collectively  as  the  "certification 
provisions")  The  certification 
[in  M*-!  ins  must  be  considered  in  light 
if  the  nature  of  this  rule.  This  rule 
I7H n  i\  proposes  to  revise  the  wording 
111  the  DEA  regulations  to  clarify  for  the 
|hiIi1k  the  agency's  understanding  of 
existing  law.  In  other  words,  through 
this  proposed  nile.  DEA  is 
implementing  w  hat  it  understands  to  be 
the  mandate  of  Conuress  under  the  CSA. 
(This  mandate  is  that  every  substance 
containing  THC  be  listed  in  schedule  I. 
unless  the  substance  is  specifically 
exempted  from  control  or  listed  in 
another  s(  hedule     K«"_.i!dless  of  how 
this  proposed  luie  uiigli!  impact  the 
economy,  small  businesses,  or  the 
states.  DEA  has  no  choice  but  to  carry 
out  such  mandate. 

Furthermore,  when  Congress  enacted 
the  CSA.  it  created  a  system  of  controls 
that  was  comprehensive  in  scope  to 
protect  the  health  and  general  welfare  of 
the  American  people.  Incidental 
restrictions  on  economic  activity 
resulting  from  enforcement  of  the  CSA 
ha\  e  never  been  viewed  as  a  proper 
basis  to  cease  such  enforcement.  The 
certification  pro\  isions  are  no  exception 
to  this  rule 

.Moreover  one  of  the  chief  aims  of  the 
certification  provisions  is  to  ensure  that 
agencies  consider  the  potential 
economic  ramifications  of  imposing 
new  regulations  The  proposed  rule. 
however  wnuld  not  create  any  new 
(  ategnrv  of  regulation  governing  the 
handling  of  controlled  substances. 
Rather,  the  proposed  rule  merely  helps 
to  clarify  what  products  are,  or  are  not. 
subject  to  existing  CSA  regulations 

In  a  similar  vein,  it  must  be  taken  into 
account  that  this  proposed  rule  does  not 
alter  existing  legal  obligations  and  rights 
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of  members  of  the  public.  Since  the 
proposed  rule  merely  codifies  DEx-\'s 
interpretation  of  existing  law.  the  legal 
status  of  THC-containing    hemp" 
products  is  unchanoed  by  this  proposed 
rule  Therefore,  this  proposed  rule  has 
no  impact  on  any  ongoing  lawful 
economic  acti\  ity  in  the  I'nited  States. 
No  THC-containing  product  that  may  be 
distributed  under  current  United  States 
law  will  become  prohibited  under  the 
rules  DEA  is  proposing  and  issuing 
today.  Nor  will  the  proposed  rule 
impose  any  new  regulation  over  such 
lawful  prodiK  ts  Thus,  this  proposed 
rule  has  no  economic,  impact  for 
purposes  of  the  certification  provisions. 

DEA  recognizes,  however,  that  some 
members  of  the  public  are  either 
unaware  of  thf  current  status  of  THC- 
containing  products  under  federal  law 
or  disagree  with  DE.As  interpralatioh  of 
such  law.  .As  a  result,  there  is  ongoing 
economic  activity  in  the  I'nited  States 
related  to  the  marketing  of  "hemp" 
products — despite  the  fact  that  such 
products  are  prohibited  under  current 
law  to  the  extent  thr-y  result  in  THC 
entering  the  human  bodv  This 
proposed  rule  is  intended  to  dist  ourage 
such  illegal  trade  in  THC-containing 
products  by  clarifving  the  law.  If  this 
proposed  rule  succeeds  in  doing  so.  it 
will  impact  certain  THC-related 
economic  activitv.  However,  since  onlv 
unlawful  economic:  activitv  will  be 
affected,  this  impact  should  not 
preclude  the  promulgation  of  the  rule. 

If  one  wore  to  assume,  however,  for 
the  sake  of  argument,  that  this  proposed 
rule  W(juld  indeed  change  (not  mereiv 
clarify)  existing  law.  DEA  would  be 
required  to  conduct  the  economic 
assessments  in  accordance  with  the 
certification  provisions.  I,e  .  if  one 
assumes  that,  prior  to  the  issuance  of 
this  rule,  it  was  lawful  to  manufacture 
and  distribute  all  "hemp"  procfuc.ts 
whose  use  resulted  in  THC  entering  the 
human  body,  then  the  certification 
provisions  require  DEA  to  assess  th^ 
extent  of  such  economic  activitv  that 
would  become  prfihibited  under  the 
proposed  rule 

To  conduct  such  an  economic 
assessment,  certain  assumptions  are 
made  here.  First,  it  is  assumed  that  all 
products  that  are  marketed  as 
containing  "hemp."  "hempseed.    or 
"hemp  oil"  are,  in  fact,  made  using 
portions  of  the  cannabis  plant.  ■  Next,  it 


Thn  wurd    liemp"  is  somptime.s  used  to  refer 
not  only  Id  the  cannabis  plant,  but  also  to  other 
plants  grown  for  fiber,  such  as  Musa  textilis 
(   manila  hemp"),  .^gave  sisalina  ("sisal  hemp"). 
and  ( >utalaria  juncea  ("sunn  hemp"),  none  of 
wh}(  h  ( (intains  any  rontrolleH  substances, 
Furthermure.  that  the  manufacturer  placed  the  word 
hemp"  on  the  product  lal)el  does  not  guarantee 


is  assumed  that  legitimate  industrial 
"hemp"  products — such  as  paper  rope, 
clothing,  and  animal  feed  mixtures — 
need  not  be  considered  in  this  economic 
assessment  because  they  are  exempted 
from  control  under  the  interim  rule  that 
DEA  is  issuing  today,  Finaliw  to  err  on 
the  side  of  inclusiveness,  economic 
activity  related  to  all  personal  care 
"hemp"  products  will  be  considered 
here,  even  though  (as  explained  in  the 
interim  rule)  DEA  believes  that  most 
such  products  meet  the  criteria  for 
exemption  under  the  interim  rule. 

Given  the  foregoing  assumptions,  the 
"hemp"  products  that  will  be  affected 
economically  by  the  proposed  rule  can 
be  placed  info  three  categories:  Edible 
"hemp"  produc:ts.  personal  c;are 
"hemp"  products,  and  "hemp"  raw 
materials.  The  economic  activity  related 
to  each  of  these  three  categories  is 
addressed  separately  below 

As  a  general  matter,  neither  edible 
"hemp"  products  nor  personal  care 
"hemp"  products  have  a  long-standing 
and  established  history  in  the  United 
States  that  provides  a  reliable  source  of 
market  data.  DEA  found  no  official 
economic  data  on  sue  h  products  upon 
inquiring  with  the  United  States 
Department  ot  Commerce,  the  United 
States  Customs  Service,  and  the  Small 
Business  Administration,  A  recent 
report  of  the  I  nited  States  Department 
of  Agriculture  (USD,'\)  dcjes  contain 
some  general  information  about  the 
"hemp"  products  industry.  In  addition, 
one  company  that  distributes  "hemp" 
personal  care  products  has  provided 
some  information  to  DEA  about  its  sales. 
DEA  was  also  able  to  obtain  some 
informatitin  from  the  Internet,  as 
specified  below.  Relying  on  an  Internet 
search  for  economic  statistics  on  the 
"hemp"  products  industry,  however, 
has  obvious  limitations,  A(:c:ordingly, 
DEA  urges  any  manufacturer  or 
distributor  of  "hemp"  products  to 
submit  within  the  c:omment  period  any 
relevant  data  and  supporting  documents 
that  it  wishes  DE.^  to  consider  in 
assessing  the  economic  impact  of  the 
proposed  rule. 

Edible  "Hemp"  Products 

As  stated  in  the  interim  rule,  all 
edible  "hemp"  products  containing 
THC  are  not  exeiii[)ted  from  control, 
>inc;e  use  of  these  produc:ts  results  in 
THC  entering  the  human  body.  Such 
products  would  remain  prohibited 
schedule  I  controlled  substances  under 
the  proposed  rule. 


A  recent  USDA  report  states  the 
following  about  edible  "hemp" 
products:  Companies  are  using  hemp 
seed  in  their  products.  Natural-product 
magazines,  such  as  the  Natural  Food 
Merchandiser  and  Organic  &  Natural 
News,  have  advertised  products 
containing  hemp  ingredients  such  as 
roasted  hull  seed,  nutrition  bars,  tortilla 
chips,  pretzels,  and  beer.  At  least  two 
breweries  in  the  United  States,  as  well 
as  breweries  in  Canada.  Germany,  and 
Switzerland,  make  hemp  beer.  One 
article  touts  hulled  hemp  seeds  as  more 
shelf-stable  than  flax  and  more 
digestible  than  soybeans  and  finds  the 
seeds  in  snacks,  spreads,  salad 
dressings,  cheese,  and  ice  cream.  The 
market  potential  for  hemp  seed  as  a  food 
ingredient  is  unknown.  However,  it 
probably  will  remain  a  small  market, 
like  those  for  sesame  and  poppy  seeds. 
Some  consumers  may  be  willing  to  pay 
a  higher  price  for  hemp-soed-containing 
products  because  of  the  novelty,  but 
otherwise  hemp  seed  will  have  to 
compete  on  taste  and  functionality  with 
more  common  food  ingredients. 
Industrial  Hemp  in  the  United  States: 
Status  and  Market  Potential  (lanuary 
2000)  (citations  omitted)  (hereafter. 
"USDA  report"). 

DEAs  search  of  the  Internet  indicates 
that  at  least  50  different  companies 
located'in  the  United  States 
manufacture  or  distribute  edible 
"hemp"  products.  One  such  company 
located  in  California  claims  on  its 
website  that  its  "hempseed  bars"  are 
"the  top  selling  hemp  food  in  the  U.S." 
According  to  the  website,  the  company 
has  sold  over  125,000  "hempseed  bars," 
The  advertised  price  is  approximately 
340  for  a  box  of  24  bars  (Si. 67  per  bar). 
Using  these  figures  for  purposes  of 
estimaticjn,  the  company's  total 
revenues  from  the  sales  of  these  bars  is 
approximately  8200,000.  DEA  is  unable 
to  determine  from  the  company's 
website  the  time  period  during  which 
these  sales  arose.  Nor  could  DEA 
ascertain  from  the  website  the  extent  of 
revenue  that  the  company  might  be 
generating  from  sales  of  other  edible 
"hemp"  products.  If.  however,  the 
company's  "hempseed  bars"  are  indeed 
"the  top  selling  hemp  food  in  the  U.S.," 
one  might  preliminarily  assume  that  the 
sales  of  this  product  represent  at  least 
one  percent  of  all  sales  of  edible 
"hemp"  products  in  the  United  States. - 
If  so,  then  the  approximately  5200,000 
per  year  that  the  company  lakes  in  on 


that  the  product  truly  contains  such  ingredient   If 
a  pro<fuct  says  "hemp"  on  the  label  but  m  tuallv 
contains  no  portion  of  the  cannabis  pl.iiit.  it  is  nirl 
affected  by  this  proposed  rule. 


The  lop-selling  edible    hemp"  product  might 
represent  significantly  more  than  one  percent  of  the 
tolnl  marki'l  However,  the  one-percent  assumption 
is  made  so  as  not  to  underestimate  the  entire 
ni.irket 
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the  sale  of  its  "hempseed  bars"  is  at 
least  one  percent  of  the  total  sales  of 
edible  "hemp"  products  in  the  United 
States.  If  so,  then  the  total  sales  of  edible 
"hemp"  products  in  the  United  States  is 
no  more  than  S20  million.  DEA 
recognizes  that  this  estimate  is  based  on 
rough  assumptions  and  might  therefore 
be  far  from  the  actual  sales  figures. 
Accordingly.  DEA  again  urges  any 
members  of  the  public  with  reliable  data 
and  documentation  to  submit  such 
information  to  DEA  during  the  comment 
period. 

Based  on  the  information  that  DEA 
has  thus  far  obtained,  the  number  of 
employees  in  the  edible  "hemp" 
products  industry  cannot  be  accurately 
determined.  To  make  a  very  rough 
estimate,  if  there  were  100  such 
companies  in  the  United  States,  each  of 
which  had  five  employees  whose  jobs 
were  dependent  on  the  sale  of  edible 
"hemp"  products,  then  500  jobs  would 
be  terminated  if  the  companies  followed 
the  proposed  rule  and  ceased  their 
production  and  distribution  of  such 
products.  Again,  DEA  will  consider  any 
relevant  data  and  supporting 
documentation  received  during  the 
comment  period  and  adjust  these 
economic  assessments  accordingly. 

Personal  Care  "Hemp"  Products 

As  noted  above,  to  err  on  the  side  of 
inclusion,  all  personal  care  "hemp" 
products  are  being  considered  for 
purposes  of  this  economic  assessment, 
even  though  (as  explained  in  the  interim 
rule)  it  seems  likely  that  most  "hemp" 
personal  care  products  meet  the  criteria 
for  e.xemption  under  the  interim  rule. 

DEA's  search  of  the  Internet  indicates 
that  at  least  34  firms  manufacture  or 
distribute  "hemp"  personal  care 
products  in  the  United  States.  Of  these 
34  firms,  the  one  that  appears  to  be  the 
largest  is  a  company  based  outside  of 
the  United  States  that  sells  a  variety  of 
personal  care  products  worldwide.  This 
company  has  advised  DEA  that  four 
percent  of  its  sales  are  attributable  to 
"hemp"  personal  care  products.  Based 
on  additional  statistics  provided  by  the 
company,  it  appears  that  the  total  of  its 
retail  sales  of  "hemp"  products  in  the 
United  States  is  approximately  SIO 
million  per  year. 

According  to  the  1997  Economic 
Census  of  Manufacturing 
("Manufacturing  Census")  published  by 
the  United  States  Census  Bureau,  in  the 
category  of  toilet  preparations,  the  total 
value  of  shipments  in  the  United  States 
of  creams,  lotions,  and  oils  in  1997  was 
approximately  $3.5  billion,  while  the 
total  value  of  shipments  of  shampoos 
was  approximately  $2.4  billion.  (The 
Manufacturing  Census  contains  no 


specific  data  on  "hemp"  products.!  It 
seems  reasonable  to  assume  that  no 
more  than  0.5  percent  of  all  such 
creams,  lotions,  nils  and  shampoos  are 
"hemp"  products  '  Thus,  it  seems 
reasonable  to  conclude  that  the  total 
shipments  of  "hemp"  personal  care 
products  in  1997  was  no  more  than  S30 
million.  The  Manufacturing  Census  also 
indicates  that  there  are  134 
establishments  employing 
approximatelv  22.000  perMin^  in  the 
cream,  lotion,  oil.  and  hair  (irf[),ir,^tions 
industries,  If  0.5  percent  of  these 
companies  and  jobs  were  dependent  on 
the  sale  of  "hemp"  products,  this  wodld 
represent  a  total  of  approximately  seven 
firms  and  110  total  jobs. 

"Hemp"  Raw  Materials 

For  purposes  of  this  part  nfthe 
economic  assessment,  three  (dtei; dries 
of  "hemp"  raw  materials  used  inr 
industrial  purposes  are  considered: 
unprocessed  stalks,  pure  sterilized'' 
seeds  (not  mixed  with  (jlher 
ingredients),  and  unprocessed  seed  oil. 

Unprocessed  Stalks 

It  appears  that  no  significant 
quantities  of  unprocessed  cannabis 
stalks  are  imported  into  the  I  nited 
States  for  industrial  purposes.  The 
USDA  report  (and  documents  cited 
therein)  suggests  that  such  stalks  are 
generally  processed  into  fiber  or  fabrics 
before  they  are  imported  into  the  United 
States,  Such  processed  materials  are 
exempted  from  control  under  the 
interim  rule  and,  therefore,  need  not  be 
considered  for  purposes  of  this 
economic  assessment. 

Pure  Sterilized  Seeds 

According  to  a  recent  study  by  the 
LJniversitv  of  Kentucky,  •  the  total 


,As  mitcd  ,itxjve.  the  company  that  appears  to  be 
Ihe  largest  retailer  of  "hemp"  personal  care 
pnxhic  t^  in  thi  I  nited  States  has  advised  DEA  that 
>.iH  h  priHiin  !•.  ,11 1  ouni  for  four  percent  of  its  sales 
nf  ;ii TM)!!  li  ( ,iri'  products.  It  seems  certain  that  most 
rrt.iii  ^iiirrs  ill  the  United  States  that  sell  personal 
I  Hn  ittiii!-  lio  not  carry  any  "hemp"  personal  care 
products  Thus,  it  seems  likely  that  "hemp" 
personal  care  products  actually  account  for  far  less 
than  0.5  percent  of  all  personal  care  products  sold 
in  the  llnited  States. 

*  I'nsterilized  cannabis  see<ls  (which  are  capable 
of  germination)  fit  within  theCSA  definition  of 
marijuana  n>ganiless  of  their  THC  content. 
Therefore,  unslenljzed  seeds  are  considered  a 

s(  heduie  I  controlled  substance  .Accordinglv,  the 
(  ontrol  status  of  unsteriliyeil  seeds  is  unaffected  by 
this  propose  nile  and  need  not  be  considered  in  this 
(Honomit  analysis  .■Mso  sterilized  seeds  that  mixed 
with  seeds  from  other  plants   i  .li:  -ihimal  feed 
product  are  exempted  from  i  I'ntM'i  lUiJer  the 
interim  rule  and  are,  therefore  not  beinfj  considered 
in  this  economic  analvsis  Kcunomir  activity  related 
to  sterilized  seeds  used  in  editiir  lifiiip  products 
and  [personal  care  produc  ts  i^  riiliiressed  in  the 
pretedm^  section  of  this  dcx  uinent 

•  Thompson.  Erie  C    Marie  ( :  Berjjer.  &  Steven 
Allen.  Economic  Impart  ot  Indiislrial  Hemp  in 


demand  for    hemp"  seed  irt  North 
.\meru  a  is  approximately  1.300  tons  per 
\  ear  The  University  of  Kentucky  study 
indicates  that  the  price  of  such  seed  is 
no  more  than  $0.39  per  pound.  Using 
these  figures,  the  total  value  of  the 
demand  for  "hemp"  seed  in  North 
America  is  approximately  $1  million. 
The  United  States  share  of  this  demand 
is  only  a  portion  of  this  figure. 
Moreover,  where  sterilized  cannabis 
seeds  are  sold  in  an  animal  feed  product 
that  contains  other  ingredients  (not 
derived  from  the  cannabis  plant),  the 
product  IS  exempted  from  control  under 
the  interim  rule  and.  therefore,  need  not 
be  cons'dered  for  purposes  of  this 
economic  assessment.  Accordingly,  it 
can  be  inferred  for  purposes  of  this 
economic  assessment  that  far  less  than 
Si  million  worth  of  seeds  will  be 
impacted  b\  the  proposed  rule. 

One  significant  portion  of  the  "hemp" 
seeds  imported  into  the  United  States  is 
that  used  in  bird  seed.  The  University 
of  Kentucky  study  states  that  60  tons  of 
"hemp"  seed  were  imported  into  the 
United  States  for  use  in  bird  seed  in 
1990.  and  that  such  demand  has 
decreased  in  recent  years.  Even  if  the 
current  demand  for  "hemp"  bird  seed 
remained  at  60  tons  per  year,  this  would 
constitute  less  than  one  percent  of  all 
bird  seed  imported  into  the  United 
States  in  1999.  according  to  data 
( timpiled  by  the  United  States 
International  Trade  Commission 
(USITC)."  The  USITC  data  indicates  that 
the  total  value  of  all  bird  seed  imported 
111  the  United  States  in  1999  was 
approximately  $7.7  million.  If  one 
percent  of  this  were  "hemp"  seed,  this 
would  mean  that  approximately  $77,000 
\s  rirth  (if  "hemp"  bird  seed  is  imported 
lilt    th<  I  nited  States  per  year.  It  is 
worth  repeating  here  that  any  bird  seed 
that  consists  of  a  mixture  of  sterilized 
cannabis  seed  and  other  noncannabis 
ingredients  is  exempted  from  control 
under  this  interim  rule  and  can, 
therefore,  be  excluded  from  this 
economic  assessment. 

Unprocessed  .Seed  Oil 

Based  on  the  USDA  report  and  the 
Universitv  of  Kentucky  study,  it  appears 
that  no  significant  amount  of 


Kentucky.  Universilyof  Kentucky  Onter  for 
Business  and  Economic  Research.  )uly  1998. 16|: 
See  ht1p;//dataweb.usilc.gov.  |7|:  The  economic 
activity  related  to  "hemp"  oil  used  in  edible 
prcxlucts  and  personal  care  products  is  addressed 
in  preceding  sections  of  this  document  Moreover, 
as  noted  above,  processed  "hemp"  oil  that  is  not 
used  or  intended  for  use  for  human  consumption, 
and  is  not  readily  converted  for  human 
consumption,  is  exempted  from  control  under  the 
interim  rule  and  is.  therefore,  not  considered  in  this 
economic  assessment. 

'See  http.//dataweb.usitc.gov. 
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unprocessed  "hemp"  seed  oil  is 
imported  into  the  United  States  for  use 
in  manufacturing  industrial  products 
(such  as  paints,  sealants,  inks,  and 
lubricating  oils)  "  However,  as  with  all 
products  potentially  impacted  by  this 
proposed  rule.  DEA  invites  members  of 
the  public  with  relevant  economic  data 
to  submit  such  information  during  the 
comment  period. 

Regulatory  Flexibility  Act 

For  the  reasons  provided  above,  the 
Administrator  hereby  certifies  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  th;' 
Regulator.'  Flexibility  Act  (5  U.S.C.  " 
605fb)).  The  economic  activity  that 
would  be  disallowed  under  this 
proposed  rule  is  already  illegal  undt-r 
DEA's  interpretation  of  existing  law 
Even  if  one  were  to  assume  that  su(  h 
economic  activity  were  legal  under 
current  law,  the  prohibition  on  such 
activity  resulting  from  this  proposed 
rule  (summarized  above)  would  not 
constitute  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Reguiatf)r\ 
Flexibility  Act.  Therefore,  an  initial 
regulator,  flexibility  analysis  is  not 
required  for  this  proposed  rule. 

E.xecutive  Order  128fih 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  ^  1(b).  Principles 
r)f  Regulation  This  rule  has  been 
determined  to  be  a  "significant 
regulatorv'  action"  under  Executive 
Order  12866,  <^,3(n  Arcordingh  .  this 
interim  rule  has  been  re\  iewed  by  the 
Office  of  Management  and  Budget  for 
purposes  of  Exec;utiye  Order  12866. 

Executive  Order  1.3132  ' 

This  proposed  rule  docs  not  preempt 
or  modify  any  provision  of  slate  law; 
nor  does  it  impose  enforcement 
responsibUities  on  any  state,  nor  does  it 
diminish  the  power  of  anv  state  to 
enforce  its  own  laws  Accordingly,  this 
propf)sed  rule  does  not  ha\e  federalism 
implicatirms  warranting  the  applicatir)n 
of  Executive  Order  131.52. 


"Th>  '■<   in.mu.  dctivit'  related  to  "hfimp  "  oil 
UM'd  III  iilitii-  iirt«liic:ts  and  persnndl  carp  prodmMs 
IS  ,iddrrsv'<l  m  prncpding  sections  of  this 
iliK  umpnt  Morwiver.  as  noted  above,  processed 

hemp'  i>il  Ihrfl  is  not  used  nr  intended  for  use  for 
human  consumption,  and  is  nol  readilv  converted 
fur  hum.in  (  onsumplion.  is  exempted  from  control 
uiuItT  the  interim  nde  and  is.  therefore,  not 
considered  in  this  economic  assessment. 


Executive  Order  12988 — Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  set  ff)rth  in 
sections  3(a)  and  .3(b)(2)  of  Executive 
Order  12988 

I'nfunded  Mandates  Reform  Act  of  1995 

This  proposed  rule  will  not  result  in 
the  expenditure  bv  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SIOO.OOO.OOO  or 
more  in  any  one  year.  Therefore,  no 
actions  are  necessary  under  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

For  the  reasons  provided  above,  this 
proposed  rule  is  not  likely  to  result  in 
any  of  the  following:  an  annual  effect  on 
the  economy  of  SIOO.OOO.OOO  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  loc  a!  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment. 
producti\itv,  innovaticm,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
expf)rt  markets.  The  cc  cjnomic:  activity 
disallowed  under  this  proposed  rule  is 
already  illegal  under  DEA's 
interpretation  of  existing  law.  Even  if 
one  were  to  assume  that  such  ec:onomic 
activity  were  legal  under  current  law, 
the  prohibition  on  such  activity 
resulting  from  this  proposed  rule  would 
not  render  the  rule  a  major  rule  under 
the  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  "  804.  Therefore,  the 
provisions  of  SBREFA  relating  to  major 
rules  are  inajipln  able  to  this  proposed 
rule.  However,  a  copy  of  this  proposed 
rule  is  being  submitted  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  in  accordance  with  SBREF.A  (5 
use.  801). 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  does  not  involve 
collection  of  information  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995. 

Plain  Language 

in  writing  this  proposed  rule,  DEA 
has  attempted  to  use  plain  language  in 
an  easy-to-read  manner,  consistent  with 
the  Iun»'  1,  1998  directive  of  the 
President   St>e  63  PR  31885,  if  you  have 
any  suggestions  to  make  this  document 
easier  to  understand,  call  or  write 
Patricia  Good,  Chief,  Liaison  and  Policy 
Section,  Office  of  Diversion  Control, 


Washington,  DC  20537;  telephone:  (202) 
307-7297. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics.  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 

Proposed  Rule 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  under  sections  201 , 
202,  and  501(b)  of  the  CSA  (21  U.S.C. 
811,  812,  and  871(b)),  delegated  to  the 
Administrator  pursuant  to  section 
501(a)  (21  U.S.C.  871(a))  and  as 
specified  in  28  C.F.R.  0.100,  the 
Administrator  hereby  orders  that  Title 
21  of  the  Code  of  Federal  Regulations, 
Part  1308,  is  proposed  to  be  amended  as 
follows: 

PART  1308— {AMENDED] 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 

Authority:  21  C.S.C,  Hi  1.  81J.  Hn(h). 
unless  otherwise  noted 

2.  Section  1308.1  l(d)(27)  is  revised  to 
read  as  follows: 

§1308.11     Schedule  I. 


(d)  *   *    * 
(27)  TetrahvdnicannHhinnis 


7370 


Meaning  tetrahydrocannabinols 
naturally  contained  in  a  plant  of  the 
genus  Cannabis  (cannabis  plant),  as  well 
as  synthetic  equivalents  of  the 
substances  contained  in  the  cannabis 
plant,  or  in  the  resinous  extractives  of 
such  plant,  and/or  synthetic  substances, 
derivatives,  and  their  isomers  with 
similar  chemical  structure  and 
pharmacological  activity  to  those 
substances  contained  in  the  plant,  such 
as  the  following: 

A'  cis  or  trans  tetrahydrocannabinol, 

and  their  optical  isomers 
A''cis  or  trans  tetrahydrocannabinol. 

and  their  optical  isomers 
A'-'cis  or  trans  tetrahydrocannabinol, 

and  its  optical  isomers 

(Since  nomenclature  of  these  substances 
is  not  internationally  standardized, 
compounds  of  these  structures, 
regardless  of  numerical  designation  of 
atomic  positions  covered.) 


DHted:  October  2.  2001. 
Asa  Hutchinson, 

Administrator. 

IKK  Do(  .  01-2.O023  Filed  10-,i-0:;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

[DEA-206] 

RIN1117-AA55 

Exemption  From  Controi  of  Certain 
industriai  Products  and  Materials 
Derived  From  ttie  Cannabis  Plant 

agency:  Drug  Enforcement 

Administration.  Justice. 

ACTION:  Interim  rule  and  request  for 

comments. 


SUMMARY:  In  a  separate  document 
published  today  in  the  Federal  Register. 
the  Drug  Enforcement  Administration 
(DEA)  issued  an  interpretive  rule  stating 
that  under  the  Controlled  Substances 
Act  (CSA)  and  DEA  regulations,  any 
product  that  contains  any  amount  of 
tetrahydrocaruiabinols  (THC)  is  a 
schedule  1  controlled  substance,  even  if 
such  product  is  made  from  those 
portions  of  the  cannabis  plant  that  are 
excluded  from  the  CSA  definition  of 
"marihuana."  (Hereafter  "the 
interpretive  rule".)  In  view  of  the 
interpretive  rule.  DEA  is  issuing  this 
interim  rule  to  exempt  from  control  (i.e.. 
exempt  from  application  of  the  CSA) 
certain  THC-containing  industrial 
products,  processed  plant  materials 
used  to  make  such  products,  and  animal 
feed  mixtures,  provided  such  products, 
materials  and  feed  mixtures  are  made 
from  those  portions  of  the  cannabis 
plant  that  are  excluded  from  the 
definition  of  marijuana  and  are  not 
used,  or  intended  for  use.  for  human 
consumption.  With  respect  to  those 
"hemp"  products  that  are  not  exempted 
from  control  under  this  interim  rule,  a 
120-day  grace  period  is  being  provided 
for  persons  to  dispose  of  existing 
inventories. 

DATES:  This  interim  rule  is  effective 
October  9,  2001.  Comments  must  be 
received  by  DEA  on  or  before  December 
10,  2001.  If  DEA  determines  based  on 
any  comments  received  that  a 
modification  of  this  interim  rule  is 
warranted,  such  modification  will  be 
specified  in  the  final  rule. 

As  set  forth  in  this  document,  a  grace 
period  is  being  provided  for  persons  to 
dispose  of  existing  inventories  of 
"hemp"  products  that  are  not  exempted 
from  control  under  this  interim  rule. 
Any  person  who,  as  of  October  9,  2001. 
possesses  a  THC-containing  hemp 
product  not  exempted  from  control 
under  this  interim  rule  has  until 
February  6,  2002  to  dispose  of  such 


product  in  the  manner  described  in  this 
document, 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Dnig  Enforcement 
Administration.  Washmgton.  DC  20537; 
Attention:  DEA  Federal  Register 
Representative/CCD 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza.  Chief.  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington.  DC.  20.S37;  Tolcphone: 
(202)  .307-7183 
SUPPLEMENTARY  INFORMATION: 

What  Does  This  Rule  Accomplish  and 
by  What  Authority  Is  It  Being  Issued? 

This  interim  rule  exempts  from  CSA 
control  certain  THC-containing 
industrial  products,  processed  plant 
materials  used  to  make  such  products. 
and  animal  feed  mixtures,  provided 
such  products,  materials,  and  feed 
mixtures  are  made  from  those  portions 
of  the  cannabis  plant  that  are  cxt.luded 
from  the  definition  of  marijuana  and  are 
not  used,  or  intended  for  use.  for  human 
consumption.  Among  the  types  of 
industrial  products  that  are  exempted  as 
a  result  of  this  interim  rule  are  paper, 
rope,  and  clothing.  Also  exempted  are 
processed  plant  materials  used  for 
industrial  purposes,  such  as  fiber  retted 
from  cannabis  stalks  for  use  in 
manufacturing  textiles  or  rope  Also 
exempted  are  animal  feed  mixlures  thai 
contain  sterilized  cannabis  seeds  and 
other  ingredients  (not  derived  from  the 
cemnabis  plant)  in  a  formulation 
designed,  marketed,  and  distributed  for 
animal  (nonhuman)  consumption 
Personal  care  products  made  from 
"hemp"  (i.e..  made  from  portions  of  the 
cannabis  plant  excluded  from  the  CSA 
definition  of  marijuana),  such  as 
shampoos,  soaps,  and  body  lotions,  are 
exempted  if  using  them  does  not  cause 
THC  to  enter  the  human  body. 

With  respect  to  those  THC-containing 
"hemp"  products  that  are  not  exempted 
from  controi  under  this  interim  rule,  a 
120-day  grace  period  is  being  provided 
for  persons  to  dispose  of  existing 
inventories  of  such  products 

This  interim  rule  is  being  issued 
pursuant  to  21  U.S.C  811.  812,  and 
871(b).  Sections  811  and  812  authorize 
the  Attorney  General  to  establish  the 
schedules  in  accordance  with  the  CSA 
and  to  publish  amendments  to  the 
schadules  in  the  Code  of  Federal 
Regulations.  Part  1308  of  Title  21 
Section  871(b)  authorizes  the  Attorney 
General  to  promulgate  and  enforce  anv 
rules,  regulations,  and  procedures 
which  he  mav  deem  necessarv  and 


appropriate  for  the  effir  lent  enforcement 
of  his  functions  undm  thr  CSA.  In 
H(idition,  the  .*iltorii<\  Irtneral  is 
.luthorized  to  «'\('m[it   h\  regulation,  any 
compound,  mixtun;.  or  preparation 
containing  any  controlled  substance 
fnmi  the  application  of  all  or  any  part 
of  the  ('SA  li  hf  finds  such  compound. 
mixture,  or  preparation  meets  the 
requirements  of  §  81 1(g)(3).  The 
ftinc  tions  vested  in  the  Attorney  General 
h\  tho  CSA  have  been  delegated  to  the 
Administrator  of  DEA.  21  U.S.C.  871(a); 
28  CFR  0  10(1  A  detailed  explanation  of 
how  the  foregoing  provisions  authorize 
this  interim  rule  is  provided  in  the  next 
section  of  'hi--  ijof  ument 

Why  Is  DK.^  Kxemptine  From  Control 
Certain  THC-Containing  Substan(  e^  Sot 
Intended  for  Human  Consumption? 

As  explained  i:i  dftail  in  the 
interpretive  rule,  when  Congress 
enacted  the  CSA  in  1970.  it  carried 
forward  the  definition  of  marijuana  from 
the  1937  Marihuana  Tax  Act.  which 
expressly  excluded  certain  portions  of 
the  cannabis  plant.  However,  Congress 
also  expressly  stated  in  the  CSA 
■-i  heduling  provisions  that  "any 
material,  compound,  mixture,  or 
preparation,  which  contains  any 
quantit\-  of  *    *    * 

Tetrahvdro(  annabinols  [THC]"  is  a 
schedule  i  (  ontrolled  substance.  Given 
these  provisions  several  members  of  the 
public  have  recently  asked  DEA 
whether  so-called  "hemp"  products 
(i  p  .  products  made  from  portions  of  the 
(  annabis  plant  exc  luded  from  the 
definition  of  maniuana)  are  controlled  if 
they  contam  THC  DEA  concluded  in 
the  mterpretive  rule  that,  under  the 
plain  language  of  the  CSA.  such 
products  are  controlled  if  thev  contain 
THC 

The  interpreliNt  rule,  standing  alone. 
would  view  as  siheiiiilr  I  <  -  ntroUed 
substances  a  wide  \  diiet\  oj  rannabis- 
derived  industrial  products  that  were 
not  subject  to  regulation  under  the 
Marihuana  Tax  .■*irt     For  example, 
under  the  interpretive  rule  (without  this 
interim  rule),  products  such  as  paper, 
rope,  rlothing.  industrial  solvents  and 
lubricants,  and  bird  seed  mixtures  made 
from  portions  of  the  cannabis  plant 
excluded  from  the  definition  of 
marijuana  would  all  be  considered 
si  heduie  1  controlled  substances  if  they 
1  ontained  TH( .  A^  a  result,  the  use  of 
such  legitimate  industrial  products 
would  be  M'verelv  restricted.  (The  CSA 


'  Under  the  Marihuana  Tax  Act.  persons  who 
(4rew  cannabis  to  make  industrial  "hemp"  products 
were  required  to  pay  an  occupalionai  tax;  however, 
the  distribution  of  "hemp"  paper,  fiber  products, 
and  bird  seed  was  exempt  hx)m  the  Act  s  taxing 
provisions. 
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permits  industrial  use  of  schedule  I 
controlled  substances,  but  onlv  undor 
strictly  regulated  conditions.)  Under 
this*interim  rule,  however.  DEA  is 
exempting  such  legitimate  industrial 
products  from  control,  provided  thev 
are  not  used,  or  intended  for  use.  for 
human  consumption.  As  explained 
below.  DEA  believes  this  approach 
protects  the  public  health  and  safetv 
while  striking  a  fair  balance  between  the 
plain  language  of  the  CSA  and  the  intent 
of  Congress  under  prior  mdri)uana 
legislation, 

THC  is  an  hallucinogenic  substance 
with  a  high  potential  for  abuse. 
Congress  recognized  this  fact  by  placing 
it  m  schedule  I.  Consistent  therewith, 
under  the  interpretive  rule,  the 
proposed  rule,  and  this  interim  rule 
(viewed  together),  there  are  onlv  two 
ways  that  THC  may  lawfully  enter  a 
person's  body  First,  if  the  person  is 
using  a  drug  product  that  has  been 
approved  by  the  Food  and  Drug 
Administration  (FD.-\)  as  being  safe  and 
effective  for  human  use.-  See  21  U.S.C. 
331,  355.  811(h).  812(b),  .Second,  if  the 
person  is  a  research  subject  in  clinical 
research  that  has  been  approved  by  FDA 
and  conducted  bv  a  researcher 
registered  with  DEA  21  U  S.C.  823(f): 
21  CFR  5  10(a)(9).  1301,18,  1301.32 

In  arriving  at  this  interim  rule.  DEA 
has  taken  into  account  the  uses  of 
"hemp  "  products  that  were  allowed 
under  the  Marihuana  Tax  Act  of  1937 
The  Senate  Report  that  accompanied  the 
Act  stated: 

The  iiannabisl  plant  *   *   *  has  many 
industrial  uses.  From  the  mature  stalks,  fiber 
IS  produced  which  in  turn  is  manufactured 
into  twine,  and  other  fiber  products.  From 
the  seeds,  oil  is  extracted  which  is  used  in 
the  manufacture  of  such  producls  as  paint. 
varnish,  linoleum,  and  soap.  From  hempseed 
I  ake,  the  residue  of  the  seed  after  the  oil  has 
bf>'n  extracted,  rattle  feed  and  fertilizer  are 
mdnufactured.  In  addition,  the  seed  is  used 
d-i  <i  special  feed  for  pigecuis, 

S,  Rep  No.  900,  75th  Cong..  1st  Sess.. 

at  2-3  (1937). 

As  explained  in  the  interpretive  rule, 
the  intent  of  Congress  in  1937  to  allow 
certain  industrial  uses  of  "hemp"  is  no 


-At  present.  Mariiiol'^  is  the  onl\  THC-conlaining 
dpjK  priKiuft  thdt  has  been  approved  for  niarketing 
bv  VDA  Vtannol'  i.s  the  brand  name  of »  product 
uintjimnR  livnthetic  dronabinol  (a  form  of  THC)  in 
seirtMie  oil  and  encapsulated  in  soft  gelatin  capsules 
thai  has  been  approved  for  the  treatment  of  nausea 
and  vomiting  associated  with  cancer  rhemolherapy 
as  well  as  the  treatment  of  anorexia  associated  with 
weight  loss  in  patients  with  AIDS  Because 
Marinol  •  is  the  only  THCKjontaining  drug  approved 
by  FDA,  It  IS  the  only  THC-containing  suhistance 
listed  in  a  schedule  other  than  schedule  I  DEA 
recently  transferred  Vlannol'  frnni  schedule  II  to 
schedule  III,  thercbv  lessening  the  CSA  regulalorN 
requirements  governing  its  u.se  as  medicine.  See  M 
Fed.  Reg,  35928(1999). 


longer  controlling  since  the  CSA 
repealed  the  1937  Act,  This  is 
particularlv  so  given  that  the  1937 
Congress  assumed  that  the  "hemp" 
products  it  was  allowing  contained 
none  of  the  psychoactive  drug  now 
known  as  THf^.  whereas  the  1970 
Congress  expressly  declared  anything 
containing  THC  to  be  a  schedule  I 
controlled  substance.  Nonetheless,  the 
legitimate  industrial  uses  of  "hemp" 
allowed  under  the  1937  Act  will 
generally  be  allowed  under  this  interim 
rule.  At  the  same  time,  DEA  believes 
that  this  interim  rule  comports  with  the 
CSA  by  ensuring  that  no  humans  mav 
lawfully  take  THC  into  their  bodies 
except  when  they  are  (i)  using  a  drug 
product  that  the  FDA  has  approved  as 
being  safe  an<i  effective  or  (ii)  the 
subjects  of  FI)A-a\ith()rized  research 
conducted  by  a  DEA  registrant, 

DEA  may  not  arbitrarily  exempt  a 
controlled  substance  from  application  of 
the  CSA   Rather,  such  an  exemption 
must  be  based  on  a  provision  of  the 
CSA.  As  noted  above,  the  exemption  of 
certain  "hemp"  products  under  this 
interim  rule  is  issued  pursuant  to  two 
CSA  provisions:  21  U.S,C,  8n(g)(3)(B) 
and  871(b), 

Pursuant  to  §  81 1(g)(3)(B),  the 
Administrator  of  DEA  may  exempt  from 
control  "(a|  compound,  mixture,  or 
preparation  which  contains  anv 
controlled  substance,  which  is  not  for 
administration  to  a  human  being  or 
animal,  and  which  is  packaged  in  such 
form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  as 
packaged  it  does  not  present  anv 
significant  potential  for  abuse  "  This 
provision,  which  was  added  to  the  CSA 
in  1984,  was  aimed  primarily  at  analvtic 
standards  and  preparations  which  are 
not  for  use  in  humans  and  pose  no 
significant  abusf  threat  by  nature  of 
their  formulation.  It  bears  emphasis, 
however,  that  Congress  did  not  mandate 
that  DEA  exempt  from  control  all 
mixtures  and  preparations  that  DEA 
determines  meet  the  criteria  of 
§  811(g)(3)(B).  Rather,  as  the  word 
"may"  in  the  first  line  of  §81 1(g)(3) 
indicates.  Ciongress  gave  DEA 
discretionary  authority  to  issue  such 
exemptions. 

The  DEA  regulation  that  implements 
§81 1(g)(3)(B)  is  21  CFR  1308,23.  Section 
1308  2  t(a)  provides  that  the 
Administrator  may  exempt  from  control 
a  chemical  preparation  or  mixture 
containing  a  controlled  substance  that  is 
"intended  for  laboratory,  industrial,^ 
educational,  ur  spec:ial  research 
purposes  and  not  for  general 
administratitm  to  a  human  being  or 
other  animal"  if  it  is  packaged  in  such 
a  form  or  concentration,  or  with 


adulterants  or  denaturants,  so  that  the 
presence  of  the  controlled  substance 
does  not  present  any  significant 
potential  for  abuse. 

DEA  believes  that  industrial  "hemp" 
products  such  as  paper,  clothing,  and 
rope,  when  used  for  legitimate 
industrial  purposes  (not  for  human 
consumption)  meet  the  criteria  of 
§  811(g)(3)(B)  and  §1308.23.  Legitimate 
use  of  such  products  cannot  result  in 
THC  entering  the  human  body. 
Moreover,  allowing  these  products  to  be 
exempted  from  CSA  control  in  no  wav 
hinders  the  efficient  enforcement  of  the 
CSA.  Accordingly,  DEA  believes  that 
these  types  of  industrial  products 
should  be  exempted  from  application  of 
the  CSA,  provided  they  are  not  used,  or 
intended  for  use,  for  human 
consumption.  For  the  same  reasons, 
processed  cannabis  plant  materials  that 
cannot  readily  be  converted  into  any 
form  that  can  be  used  for  human 
consumption,  and  which  are  used  in  the 
production  of  such  legitimate  industrial 
products,  are  being  exempted  from 
control  under  this  interim  rule. 

The  use  of  sterilized  cannabis  seeds  ' 
that  contain  THC  in  animal  feed  fails  to 
meet  the  criteria  of  §81 1(g)(3)(B)  and 
§  1308.23  because  this  involves  the  use 
of  a  controlled  substance  (THC)  in 
animals.*  Nonetheless,  pursuant  to  21 
U.S.C.  871(h),  DEA  believes  it  is 
appropriate  to  exempt  from  application 
of  the  CSA  animal  feed  mixtures 
containing  such  seeds,  provided  the 
seeds  are  mixed  with  other  ingredients 
(not  derived  from  the  cannabis  plant)  in 
a  formulation  designed,  marketed  and 
distributed  for  animal  consumption  (not 
for  use  in  humans).  Section  871(b) 
authorizes  the  Attorney  General  to 
promulgate  and  enforce  any  rules, 
regulations,  and  procedures  which  he 
may  deem  necessary  and  appropriate  for 
the  efficient  enforcement  of  his 
functions  under  the  CSA.  It  should  be 
underscored  that  §  871(b)  is  not  a 
catchall  provision  that  can  be  used  to 
justify  any  exemption.  For  the  following 
reasons,  however,  DEA  believes  that  the 
use  of  sterilized  cannabis  seeds  in 
animal  feed  mixtures  is  a  unique 
situation  that  warrants  an  exemption 
pursuant  to  §  871(b). 


'l,"nless  otherwise  induated,  ,ill  references  in  this 
document  to  "cannabis  seeds"  or  "hemp'  seeds" 
refer  lu  sterilized  seeds  (in<:apable  of  germination) 
In  contrast  tu  sterilized  cannabis  seeds,  unsterilized 
cannabis  seeds  fit  within  the  CS.^  definition  of 
marijuana  and  are  not  exempted  from  control  under 
this  mterim  rule 

■•  If.  however,  the  "hemp"  seeds  used  in  animal 
feed  are  sterilized  cannabis  seeds  that  contain  no 
THC.  such  seeds  are  not  a  controlled  substance 
I  'nder  such  circumstances,  there  is  no  need  to 
exempt  such  seeds  from  control 
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As  stated  above  and  in  the 
interpretive  rule,  the  legislative  history 
of  the  1937  Marihuana  Tax  Act  reveals 
that  Congress  expressly  contemplated 
allowing  "hemp"  animal  feed.  The  1937 
Congress  categorized  such  use  of 
"hemp"  as  a  legitimate  "industrial"  use. 
It  is  true  that  the  intent  of  the  1937 
Congress  is  no  longer  controlling  since 
the  CSA  repealed  the  1937  Act  and 
declared  anv'thing  containing  THC  to  be 
a  schedule  I  controlled  substance. 
However,  because  neither  the  text  nor 
the  legislative  histor\-  of  the  CSA 
addresses  the  legality  of  using  sterilized 
cannabis  seeds  in  animal  feed,  or  the 
possibility  that  such  .seeds  might 
contain  THC,  what  was  viewed  under 
the  1937  Act  as  "legitimate  industrial 
use"  of  such  seeds  in  animal  feed 
continued  uninterrupted  following  the 
enactment  of  the  CSA  in  1970. 

The  historical  lack  of  federal 
regulation  of  a  particular  THC- 
containing  product  (whether  based  on 
differences  between  prior  law  and  the 
CSA.  lack  of  awareness  of  the  THC 
content  of  such  product,  or  other 
considerations)  does  not — by  itself — 
justify  exempting  such  product  from 
control  under  the  CSA.  DEA  remains 
obligated  to  apply  the  provisions  of  the 
CSA  to  all  controlled  substances  absent 
a  statutory  basis  to  exempt  a  particular 
substance  from  control.  However,  with 
respect  to  animal  feed  mixtures 
containing  sterilized  cannabis  seeds, 
additional  factors  (combined  with 
Congress'  express  desire  under  prior 
legislation  to  allow  such  products) 
justify  an  exemption  pursuant  to 
§  871(b).  The  presence  of  a  controlled 
substance  in  animal  feed  poses  less 
potential  for  abuse  than  in  a  product 
intended  for  human  use  and  does  not 
entail  the  administration  of  TT^C  to 
humans.  Moreover,  when  sterilized 
cannabis  seeds  are  mixed  with  other 
animal  feed  ingredients  and  not 
designed,  marketed,  or  distributed  for 
human  use.  there  is  minimal  risk  that 
they  will  be  converted  into  a  product 
used  for  human  consumption. 
Therefore,  such  legitimate  use  in  animal 
feed  mixtures  poses  no  significant 
danger  to  the  public  health  and  safety. 
Accordingly,  given  the  unique 
circumstances  and  histor\'  surrounding 
the  use  of  sterilized  caimabis  seeds  in 
animal  feed,  DEA  believes  that  it 
comports  with  the  CSA  to  continue  to 
treat  such  activity  as  a  legitimate 
industrial  use — not  subject  to  CSA 
control — provided  the  foregoing 
conditions  are  met. 


How  Is  "Human  Consumption"  Defined 
Under  This  Interim  Rule? 

Under  this  interim  rule,  a  material, 
compound,  mixture,  or  preparation 
containing  THC  will  be  considered 
"used  for  human  consumption"  (ami 
therefore  not  exempted  from  control)  if 
it  is:  (i)  Ingested  orally  or  (ii)  applied  bv 
any  means  such  that  THC  enters  the 
human  body.  A  material,  compound, 
mixture,  or  preparation  containing  TH(^ 
will  be  considered  "intended  for  use  for 
human  consumption"  (and  therefore  not 
exempted  from  control)  if  it  is:  (i) 
Designed  by  the  manufacturer  for 
human  consumption:  (ii)  marketed  for 
human  consumption:  or  (iii)  distributed, 
exported,  or  imported  with  the  intent 
that  it  be  used  for  human  consumption 

In  any  legal  proceeding  arising  under 
the  CSA,  the  burden  of  goinj;  forward 
with  the  evidence  that  a  materi.il 
compound,  mixture,  or  preparation 
containing  THC  is  exempt  from  c  ontrol 
pursuant  to  this  rule  shall  be  upon  the 
person  claiming  such  exemption   21 
U.S.C.  885(a)(1).  In  order  to  meet  this 
burden  with  respect  to  a  product  or 
processed  plant  material  that  has  not 
been  expressly  exempted  from  ( (introl 
by  the  Administratt)r  pursuant  to  21 
CFR  1308.23  (as  explained  below  under 
the  heading  "What  Is  the  Control  Status 
of  Personal  Care  Products  Made  from 
'Hemp'?"),  the  person  claiming  the 
exemption  must  present  rigorous 
scientific  evidence,  including  well- 
documented  scientific  studies  by 
experts  trained  and  qualified  to  evaluate 
the  effects  of  drugs  on  humans 

How  Are  "Processed  Plant  Material" 
and  "Animal  Feed  Mixture"  Defined 
Under  This  Interim  Rule? 

Under  this  interim  rule.  an\  portion 
of  the  cannabis  plant  excluded  from  the 
CSA  definition  of  marijuana  will  he 
considered  "processed  plant  niateridl     if 
it  has  been  subject  to  industrial 
processes,  or  mixed  with  other 
ingredients,  such  that  it  cannot  readiU 
be  converted  into  any  form  that  can  be 
used  for  human  consumption.  For 
example,  fiber  that  has  been  separated 
from  the  mature  stalks  by  retting  for  use 
in  textiles  is  considered  processed  plant 
material,  which  is  e.xempted  from 
control,  provided  it  is  not  used,  or 
intended  for  use,  for  human 
consumption.  (In  contrast,  mature  stalks 
that  have  merely  been  cut  down  and 
collected  do  not  fit  within  the  definition 
of  "processed  plant  material    and, 
therefore,  are  not  exempted  from 
control.)  As  another  example,  if  a 
shampoo  contains  oil  derived  from 
sterilized  cannabis  seeds,  one  would 
expect  that,  as  part  of  the  production  of 


the  shampoo,  the  ml  was  subject  to 
industrial  pro(  esses  and  mixed  with 
other  ingredients  su(,h  that,  even  if  some 
THC  remains  in  the  finished  product, 
the  shampoo  cannot  readily  be 
converted  into  a  product  that  can  be 
consumed  bv  humans.  Under  such 
circumstances,  the  product  is  exempted 
from  control  under  this  interim  rule.  (In 
contrast,  a  personal  care  product  that 
consists  solely  of  oil  derived  from 
(  annabis  seeds  does  not  meet  the 
definition  of  "processed  plant  material" 
under  this  interim  rule  and.  therefore,  is 
not  exempti'il  frum  control.) 

".^nimai  ieed  mixture"  is  defined 
under  this  interim  rule  to  mean 
sterilized  cannabis  seeds  mixed  with 
other  ingredients  in  a  formulation  that 
is  designed,  marketed,  and  distributed 
for  animal  consumption  (and  not  for 
human  consumption)  For  example, 
■-t'  iili.'iii  I  .iiin.ibis  seeds  mixed  with 
MM'ds  tn  III  jthrr  plants  and  for  sale  in 
pet  stores  fits  within  the  definition  of 

animal  feed  mixture"  and  is  exempted 
from  c:ontrol  under  this  interim  rule 
provided  the  feed  mixture  is  not  used. 
or  intended  for  use,  for  human 
(  Dosumption.  (In  contrast,  a  container  of 
pure  sterilized  carmabis  seeds — mixed 
w  ith  no  other  ingredients — does  not 
meet  the  definition  of  "animal  feed 
mixture"  under  this  interim  rule  and. 
therefore,  is  not  exemiittii  Irum  control.) 

Which  "Hemp"  Products  .^^p  Kxempted 
From  Control  Under  This  Interim  Rule? 

It  is  impiissible  til  l!--!  <'\er\'  potential 
produ(  1  that  might  l)e  made  from 
portions  of  the  cannabis  plant  excluded 
from  the  definition  of  marijuana. 
Therefore.  DEA  cannot  provide  an 
exhaustive  list  of  "hemp"  products  that 
are  exempted  from  control  under  this 
niteruri  rule.  Nonetheless,  in  order  to 
provuie  some  guidance  to  the  public. 
the  following  are  some  of  the  more 
common  "hemp"  products  that  are 
exempted  (noncontrolled)  under  this 
interim  rule,  provided  they  are  not  used. 
or  intended  for  use.  for  human 
consumption  paper,  rope,  and  clothing 
made  from  fiber  derived  from  cannabis 
>.talks.  and  bird  seed  containing 
sterilized  (  annabis  seed  mixed  with 
seeds  from  other  plants  (or  other 
ingredients  not  derived  from  the 
r  annaliis  plant). 

Which  "Hemp    Products  Atv  Not 
Exempted  From  (Control  I  nder  This 
Interim  Rule? 

( )ther  than  those  substances  that  fit 
withm  the  exemption  being  issued  in 
this  interim  rule,  all  other  portions  of 
the  cannabis  plant,  and  products  made 
therefr<  m   that  contain  anv  amount  of 
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THC  are  schedule  I  controlled 
substances. 

Again,  because  one  cannot  list  every 
conceivable  "hemp"  product,  it  is 
impossible  to  examine  here  ever\ 
"hemp"  product  for  a  determination  of 
whether  such  product  is  used,  or 
intended  for  use.  for  human 
consumption  within  the  meanmg  of  this 
interim  rule.  Therefore,  this  document 
contains  no  exhaustive  list  of  "hemp" 
products  that  are  not  exempted  from 
control  under  this  interim  rule 
Nonetheless,  to  provide  some  guidance, 
the  following  are  some  of  the    hemp" 
products  that  are  not  exempted  from 
control  under  this  interim  rule  (and 
therefore  remam  controlled  substances) 
if  they  contain  THC:  any  food  or 
beverage  (such  as  pasta,  tortilla  chips, 
candy  bars,  nutritional  oars,  salad 
dressmgs.  sauces,  cheese,  ice  cream,  and 
beer)  or  dietar\-  supplement 

What  Is  the  Control  Status  of  Personal 
Care  Products  Made  From  "Hemp"? 

Personal  care  "hemp"  products  (such 
as  lotions,  moisturizers,  soaps,  or 
shampoos  that  contain  oil  from 
sterilized  cannabis  seeds)  present  a 
more  diff'cult  question  DE.\  has  not 
conducted  chemical  analyses  of  all  of 
the  many  and  varied  "hemp"  products 
that  are  marketed  in  the  I'nited  .States 
Accordinglv.  DEA  does  not  know 
whether  every-  product  that  is  labeled  d 
"hemp"  product  necessarily  was  made 
using  portions  of  the  cannabis  plant, 
and  if  so.  whether  such  portions  of  the 
plant  are  those  excluded  from  the 
definition  of  marijuana  Even  if  one 
assumes  that  a  produt  t  that  says 
"hemp"  on  the  lab<M  was.  in  fact,  made 
using  cannabis  seeds  or  other  portions 
of  the  plant,  one  cannot  automaticallv 
infer  (without  conducting  chemit  al 
analvsis)  that  thf  product  contains 
THC  '■  Assuming,  however,  that  a 
"hemp"  product  does  contain  THC,  and 
assuming  further  that  such  product  is 
marketed  for  persona!  care  (e.g..  hodv 
lotion  or  shampoo),  the  question 
remains  whether  the  use  of  the  product 
results  in  THC:  entering  the  human 
body.  DEA  is  unaware  of  an\  scientific 
evidence  definitively  answering  this 
question  Therefore.  DEA  cannot  state. 
as  a  general  matter,  whether  "hemp" 
personal  care  products  are  fxempted 
from  control  under  this  interim  rule 
Nonetheless,  given  the  information 
currently  available.  DEA  will  assume 
'unless  and  until  it  re<::eives  evidence  to 
the  contrarv)  that  most  personal  care 


the  f.^r.n.ihi'.  pirtnl  fxiAudcd  frinii  ihf(.S.-\ 
fi^finition  of  marijuana  and  contains  no  THC:  (nor 
•tn\  iithpf  controlled  substance)  is  not  a  controlled 

suhsirince. 


products  do  not  cause  THC  to  enter  the 

human  tiodv  and,  therefore,  are 
exempted  under  this  interim  rule.  For 
example,  DEA  assumes  at  this  time  that 
Icjtions.  moisturizers,  soaps,  and 
shampoos  that  contain  oil  from 
sterilized  cannabis  seeds  meet  the 
criteria  for  exemption  under  this  interim 
rule  because  they  do  not  cause  THC  to 
enter  the  human  bodv  and  cannot  be 
readily  converted  for  human 
consumption   However,  if  a  personal 
care  "hemp"  product  is  formulated  and 
designed  to  be  used  in  a  way  that  causes 
THC  to  enter  the  human  body,  the 
product  is  not  exempted  from  control. 

.■\gain.  it  must  be  emphasized  that, 
although  DEA  believes  that  most 
personal  care  "hemp"  products 
I  urrentiv  marketed  in  the  United  States 
me^t  the  criteria  for  exemption  under 
this  interim  rule,  it  is  not  possible  for 
DEA  to  provide  an  exhaustive  list  of 
everv  such  product  and  to  state  whether 
such  product  is  exempted.  Should 
manufacturers,  distributors,  or 
importers  of  "hemp"  personal  care 
products  wish  to  have  their  products 
expressly  exempted  from  control,  they 
should  take  steps  to  determine  whether 
such  products  contain  THC]  and.  if  they 
do  contain  THC.  whether  use  of  the 
products  results  in  THC  entering  the 
human  body  Any  such  manufacturer, 
distributor,  or  importer  who  believes 
that  its  product  satisfies  the  criteria  for 
exemption  under  this  interim  rule  may 
request  that  DK.A  expresslv  declare  such 
product  exempted  frftm  control  by 
submitting  to  DEA  an  application  for  an 
exemption.  t<igether  with  appropriate 
scientific  data,  in  ac:cordanc:e  with  the 
procedures  set  forth  in  21  CFR 
1308.23(b)  and  (c). 

A  manufacturer,  distributfjr.  cir 
importer  of  a  "hemp"  product  that 
meets  the  criteria  for  exemption  under 
this  interim  rule  need  not  obtain  an 
express  exemption  from  DEA  in  order  to 
continue  to  handle  suc:h  product.  DEA 
leaves  it  to  the  indiv  idual  manufacturer, 
distributor.  f)r  importer  to  decide 
whether  there  is  sufficient  uncertainty 
about  its  product  to  sf>ek  an  express 
exemption  from  DEA  However,  anv 
person  who  continues  to  handle  a 
"hemp"  product  that  does  not  meet  the 
criteria  for  an  exemption  under  this 
inlerun  rule  is  subject  to  liabilitv  under 
the  (JSA  (unless  such  person  is  acting  to 
dispose  of  such  product  within  the  120- 
day  grace  period,  as  specified  below). 

What  Is  the  Legal  Status  of  "Hemp" 
Products  That  Contain  No  THC? 

Any  portiiin  of  the  cannabis  plant,  or 
anv  product  made  therefrr)m.  fir  any 
produrt  that  is  marketed  as  a    hemp" 
product,  that  is  both  excluded  from  the 


definition  of  marijuana  and  contains  no 
THC  (nor  any  other  controlled 
substance)  is  not  a  controlled  substance. 
Accordingly,  such  substances  need  not 
be  exempted  from  control  under  this 
interim  rule,  since  they  are,  by 
definition,  noncontrolJed. 

What  Is  the  (ustification  for  Issuing 
This  Rule  as  an  Interim  Rule,  Which 
Takes  Effect  Immediately? 

The  Administrative  Procedure  Act 
(APA)  provides  that  "[gjeneral  notice  of 
proposed  rule  making  shall  be 
published  in  the  Federal  Register  *   *   * 
"  However,  this  requirement  is  not 
applicable  "when  the  agency  for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C. 
§  553(b)(B).  Similarly,  the  APA 
requirement  that  a  substantive  rule  be 
published  in  the  Federal  Register  at 
least  30  days  before  its  effective  date  is 
inapplicable  where  the  agency  finds 
good  cause  for  having  the  rule  take 
effect  immediately  upon  publication.  5 
U.S.C.  553(d)(3).  " 

In  this  case.  DEA  believes  it  is  both 
necessary  for  the  most  effective 
enforcement  of  the  CSA  and  consistent 
with  the  public  interest  to  allow  the 
exemptions  contained  in  this  interim 
rule  to  become  effective  immediately. 
Otherwise,  as  set  forth  in  the 
interpretive  rule,  all  products 
containing  any  amount  of  THC  are 
schedule  1  controlled  substances.  In 
other  words,  as  DEA  interprets  current 
law  (in  the  absence  of  this  interim  rule), 
"hemp"  paper,  rope,  clothing,  and 
animal  feed  mixtures  are  schedule  1 
controlled  substances  if  they  contain 
THC.  Thus,  without  this  interim  rule, 
anyone  who  wishes  to  import  such 
products  (or  processed  plant  materials 
used  to  make  such  products)  would 
need  to  obtain  a  DEA  registration  and  an 
import  permit.  21  U.S.C.  952(a)(2), 
957(a).  Distributors  of  such  products 
and  processed  plant  materials  would 
also  need  a  DEA  registration  and  would 
be  required  to  utilize  DEA  order  forms 
and  maintain  strict  records  of  all 
transactions.  21  U.S.C.  822(a)(1),  827(a). 
828(a).  With  respect  to  industrial 
products  and  processed  plant  materials 
exempted  under  this  interim  rule,  DEA 
believes  that  such  regulatory 
requirements  are  unnecessary  to  achieve 
the  goals  of  the  CSA  provided  such 
products  and  plant  materials  are  not 
used,  or  intended  for  use,  for  human 
consumption.  Furthermore,  DEA 
believes  that  it  would  be  less  than  an 
ideal  allocation  of  agency  resources  if 
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DEA  had  to  take  on  the  respon.sibility  of 
regulating  these  products  and  plant 
materials  as  schedule  i  controlled 
substances  when  they  are  not  being 
used  for  human  consumption. 
Therefore,  as  long  as  there  is  no 
possibility  that  humans  will  consume 
THC  by  using  something  other  than  an 
FDA-approved  drug  product  (or  a 
product  that  the  FDA  has  authorized  for 
clinical  research).  DEA  believes  that  it  is 
consistent  with  the  public  health  and 
safety  to  immediately  exempt  industrial 
"hemp"  products,  processed  plant 
materials,  and  animal  feed  mixtures  in 
the  manner  specified  in  this  interim 
rule. 

What  Are  the  Registration 
Requirements  for  Handlers  of  "Hemp" 
Products  Under  This  Interim  Rule? 

As  stated  above  (and  as  explaintid  in 
the  interpretive  rule).  DEA  interprets  the 
CSA  such  that  all  products  containing 
THC  are  schedule  I  controlled 
substances.  This  interim  rule,  however. 
exempts  certain  industrial  "hemp" 
products,  processed  plant  materials,  and 
animal  feed  mixtures  from  application 
of  the  CS.\.  As  a  result,  the  following 
registration  requirements  will  apply: 

Who  must  ootain  a  registration — 
Persons  who  wish  to  manufacture  or 
distribute  any  THC-containing  produt  t 
or  plant  material  that  is  not  exempted 
from  control  (under  this  interim  rule) 
must  apply  for  the  corresponding 
registration  to  handle  a  schedule  I 
controlled  substance.  Absent  such 
registration,  it  is  unlawful  to 
manufacture,  distribute,  or  dispense. 
import,  or  export  anv  such  product  or 
plant  material   21  U.'S.C  822(b). 
841(a)(1).  957(a).  960(a)   In  addition,  as 
has  always  been  the  case  since  the 
enactment  of  the  CSA.  no  person  mav 
cultivate  the  cannabis  plant  for  anv 
purpose  except  when  expressly 
registered  with  DEA  to  do  so.  See  21 
use.  822(b).  823(a):  21  CFR  Part  1301; 
see  also  Sew  Hampshire  Hemp  Council. 
Inc.  V.  Marshall.  203  F.3d  1  (1st  Cir. 
2000).  Further,  the  CSA  prohibits  the 
importation  of  schedule  1  controlled 
substances  except  as  authorized  bv  21 
U.S.C.  952(a)(2).  Similarly,  the  CSA 
prohibits  the  exportation  of  schedule  I 
nonnarcotic  controlled  substances 
except  as  authorized  by  21  U.S.C. 
§  953(c). 

Who  need  not  obtain  a  registration — 
Persons  who  import  and  distribute 
"hemp"  products  and  processed 
cannabis  plant  material  that  are 
exempted  from  control  under  this 
interim  rule  (when  not  used,  or 
intended  for  use,  for  human 
consumption)  are  not  subject  to  any  of 
the  CSA  requirements,  including  the 


requirement  of  registration.  For 
example,  persons  who  import  "hemp" 
clothing  are  not  suhiert  to  any  of  the 
CSA  requirements   Similarh'.  persims 
who  obtain  proc:essed  cannabis  plant 
material  that  is  exempted  from  control 
under  this  interim  rule  may  use  such 
plant  material  to  manufac  ture  products 
that  are  not  used,  or  intended  for  use, 
tor  human  consumption  without  being 
subject  to  anv  of  the  (\SA  requirements. 
Again,  if  a  product  marketed  as  a 
"hemp"  product  actually  contains  no 
THC  (or  any  other  controlled  substance), 
it  is  noncontrolled  and  not  subject  to 
anv  of  the  CSA  provision'- 

Grace  Period  for  Persons  With  Existing 
Inventories  of  THC-Containing  Products 
Not  Exempted  From  Control 

It  seems  likely  that,  upon  publication 
of  this  rule,  some  manufacturers  and 
distributors  of  THC-containing  "hemp" 
products  will  have  in  their  possession 
existing  in\entories  of  such  products 
that  will  be  considered  controlled  under 
the  interpretive  rule  and  the  proposed 
rule  and  not  exempted  from  control 
under  this  interim  rule  In  fairness  to 
such  persons,  the  following  grace  period 
is  being  provided.  Anv  person  who.  on 
the  date  of  publication  of  this  interim 
rule,  possesses  a  THC-containing 
"hemp"  product  not  exempted  from 
control  under  this  interim  rule  will  have 
120  days  (until  February  6.  2002)  to 
dispose  of  such  product   However, 
during  this  120-day  grace  period,  no 
person  may  use  any  THC-containing 
"hemp"  produc:t  for  human 
c:onsumption  (as  defined  in  this  interim 
rule):  nor  ma\  any  person  manufacture 
or  distribute  such  a  product  with  the 
intent  that  it  be  used  for  human 
consumption  within  the  United  States. 

Regulatory  Certifications 

Economic  Impact  ot  T/i/s  Intrnn}  Rule 

This  interim  rule  allows  economic 
activity  that  would  other^vise  he 
prohibited.  Under  DEAs  interpretation 
of  current  law,  all  "hemp"  products  are 
schedule  I  controlled  substances  if  they 
contain  THC  Thus,  without  this  interim 
rule,  industrial  "hemp"  products  such 
as  paper,  rope,  clothing,  and  animal 
feed  would  be  subject  to  the  provisions 
of  the  CSA  and  DEA  regulations  that 
govern  schedule  I  controlled  substances 
if  they  contained  THC  The  C;SA  permits 
the  use  of  schedule  I  controlled 
substances  for  industrial  purposes,  but 
only  under  strictly  regulated  conditions. 
By  virtue  of  this  interim  rule,  however. 
such  industrial  "hemp"  products  are 
exempt  from  all  provisions  of  the  CSA 
and  DEA  regulations.  Thus,  this  interim 
rule  imposes  no  regulatory  restrictions 


on  any  economic  activities;  rather,  it 
removes  regulatory  restrictions  on 
certain  economic  activities. 

Regulatory  Flexibility  Act 

For  the  reasons  provided  in  the 
foregoing  paragraph,  the  Administrator 
hereby  certifies  that  this  interim  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator}' 
Flexibility  Act  (5  U.S.C.  605(b)). 
Therefore,  an  initial  regulatory 
flexibility  analysis  is  not  required  for 
this  interim  rule. 

Executive  Order  1 2866 

This  interim  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  §  1(b),  Principles  of  Regulation. 
This  rule  has  been  determined  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f) 
Accordingly,  this  interim  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  for  purposes  of  Executive 
Order  12866. 

Executive  Order  13132 

This  interim  rule  does  not  preempt  or 
modif\'  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
interim  rule  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132 

Executive  Order  12988— Civil  Justice 

Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 

Unfunded  Mandates  Reform  Act  of  1995 

This  interim  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  .Si  nn  000,000  or  more 
in  any  one  year.  1  iur*  ii  re,  no  actions 
are  nfH".essarv  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  interim  rule  is  not  likely  to  result 
in  any  of  the  fnllowinc  an  annual  effect 
on  the  econonu  li  ">;  on  000,000  or 
more:  a  maior  ini  rertse  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  dnmestit:  and 
export  markets.  Accordinqly.  under  the 
Small  Business  Regulatory  Enfnrrement 
Fairness  Art  of  1996  fSBREFA).  this 
interim  rule  is  not  a  maior  rule  as 
defined  in  5  U.S.C.  §804.  Therefof,  the 
provisions  of  SBREFA  relating  to  ma|or 
rules  are  inappiicahie  to  this  int(>rim 
rule,  Hn\ve\-er.  a  copv  of  this  interim 
rule  is  being  submitted  to  eat  h  Hou<r-  of 
the  Congress  and  to  the  C^omptrolier 
General  m  afrordance  with  SBRFFA  (5 

r.s.c,  ami 

Pape^^vrlrk  R»'du(.tion  .AM  "t  1995 

This  int'Tim  rule  do»'s  not  involve 
collection  of  information  within  the 
meaning  of  th*-  Pap'^rwork  R"duction 
Act  of  199.5 

Plain  Language 

In  '.vntm^  th:-.  int.T'.in  rule.  DEA  has 
att*'mptfd  to  use  plain  language  in  an 
eas\-to-r"a(i  manner,  ronsist^-nt  with  the 
lune  1.  199K.  flinTtivt'  of  th»'  President. 
Sp"  ()<  FK   nHH5    l!  ■.-■o  h.ueaiu 
sugg^"'stll,,n^  III  inak*-  tin-  .incunient 
easier  to  und'T^tand,  '  aii    -r  write 
Patricia  (.ood.  Chift.  Liaison  and  Policy 
Sectuin.  Offit  *•  of  Di\-ersion  Control, 
Washington,  DC  _'i)')  i":  !»■], -phone:  (202) 

List  of  Subject.s  in  21  CFR  Part  1308 

Administratui'  practice  and 
pro(  edurt'.  Druy  traffic  control, 
NarcotK  •<,  prf>(  riptifin  drugs.  Reporting 
and  re(  ordkecpmg  requirements. 

Interim  Rule 

Pursuant  to  tiic  author!t\  \pst"(i  m  the 
.Attornev  (i^neral  uihI't  mv  tions  201, 
2U2,  and  TOlib;  of  th.'CSA    Jl  U.S.C. 
81  1.  81J,  and  871  [bji.  dfj-iiated  to  the 
.Administratrir  pursuant  to  st'Ction 
501(a)  >J1  ['•>(:  8~i:aii  and  a^ 
specdu'J  m  2H  CFR  0  100.  the 
.■\dmini-.trat'ir  h"r''b'.  ord'Ts  'h  it  Title 


21  of  the  Code  of  Federal  Regulations. 
Part  nOB.  be  amended  as  follows: 

PART1308— [AMENDED] 

1.  The  authority  citation  for  part  1.108 
continues  to  read  as  follows: 

\uthnrity:  21  U.S.C.  811.  812,  871(b). 
unless  ulherwise  noted. 

2.  A  new  undesignated  center  heading 
and  §  1308.35  are  added  to  read  as 
follows: 

EXEMPT  CANNABIS  PLANT 
MATERIAL,  AND  PRO  DUCT. S  .MADE 
THEREFROM,  THAT  CONTAIN 

TFTR.\H>[1R()r.\\\ABINnLS 

§  1308.35     Exemption  of  certain  cannabis 
plant  material,  and  products  made 
therefrom,  that  contain 
tetrahydrocannabmols. 

(a)  Any  processed  plant  matpnai  or 
animal  feed  mixture  containing  any 
amount  of  tetrahydrocannabinols  (THC) 
that  is  both: 

(1)  Made  from  any  portion  ol  a  plant 
of  the  genus  Cannabis  excluded  from 
the  definition  of  marijuana  under  the 
Act  [i.e.,  the  mature  stalks  of  such  plant, 
fiber  produced  from  such  stalks,  oil  or 
cake  made  from  the  seeds  of  such  plant, 
any  other  compound,  manufacture,  salt, 
derivative,  mixture,  or  preparation  of 
such  mature  stalks  (except  the  resin 
extracted  therefrom),  fiber,  oil.  or  cake, 
or  the  sterilized  seed  of  such  plant 
which  is  incapable  of  germination]  and 

(2)  Not  used,  or  intended  for  use.  for 
human  consumption,  has  been 
exempted  by  the  Administrator  from  th>> 
application  of  the  .Act  and  this  chapter. 

(b)  As  used  in  this  section,  the 
following  terms  shall  have  the  meanings 
specified: 

(1)  The  term  processed  plmit  mutfrial 
means  cannabis  plant  material  that  has 
been  subject  to  industrial  processes,  or 
mixed  with  other  ingredients,  such  that 
it  cannot  readily  be  converi^d  into  an\ 


form  that  can  be  used  for  human 
consumption. 

(2)  The  term  animal  teed  mixture 
means  sterilized  cannabis  seeds  mixed 
with  other  ingredients  (not  derived  from 
the  cannabis  plant)  in  a  formulation  that 
is  designed,  marketed,  and  distributed 
for  animal  consumption  (and  not  for 
human  consumption). 

(3)  The  term  used  for  human 
consumption  means  either: 

(i)  Ingested  orally  or 
(ii)  Applied  by  any  means  such  that 
THC  enters  the  human  bodv. 

(4)  The  term  intended  for  use  for 
human  consumption  means  any  of  the 
following: 

(i)  Designed  by  the  manufacturer  for 
human  consumption; 

(ii)  Marketed  for  human  consumption; 
or 

(iii)  Distributed,  exported,  or 
imported,  with  the  intent  that  it  be  used 
for  human  consumption. 

(c)  In  any  proceeding  arising  under 
the  .Act  or  this  chapter,  the  burden  of 
going  forward  with  th^  evidence  thai  a 
material,  compound,  mixture,  or 
preparation  containing  THC  is  exempt 
from  control  pursuant  to  this  section 
shall  bo  upon  the  person  claiming  such 
exemption,  as  set  forth  in  section 
515(a)(1)  of  the  Act  (21  U.S.C,  885(a)(1)). 
In  order  to  meet  this  burden  with 
respect  to  a  product  or  plant  material 
that  has  not  been  expresslv  exempted 
from  control  by  the  Administrator 
pursuant  to  §  1308,23,  the  person 
f:laiming  the  exemption  must  present 
rigorous  scientific  evidence,  including 
well-documented  scientific  studies  by 
experts  trained  and  qualified  to  evaluate 
the  effects  of  drugs  on  humans, 

Uatcfj:  C)i  tober  Z.  20111 
Asa  Hutchinson. 

.■U/,7i/;u',trf;/or, 

'FK  l)o(  ,  in-2,i()24  i-iU-il  U)-T-ni.  H  4'i  anil 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

(Docket  No.  FAA-2001 -10770:  SFAR  92] 
RIN2120-AH52  | 

Flightcrew  Compartment  Access  and 
Door  Designs  i 

agency:  i  -fi.Tal  Aviation 
Adm!nl^trdtlun  IF.\.\J,  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  allows  airline 

'iperators  to  quickly  modih'  the 
nightcrew  compartment  door  to  delay  or 
deter  unauthorizod  entry  to  the 
flishtcnnv  compartment.  This  action 
temporarily  authorizes  variances  from 
existing  design  standards  for  the  doors 
and  allows  f{)r  approval  for  return  to 
senic e  of  modified  airplanes  without 
prior  appr  )\ed  data  if  the  modification 
c  onstitutes  a  major  alteration.  This 
action  prohibits  the  possession  of 
Piightdeck  compartment  door  keys  bv 
cabin  flight  attendants  during  flight. 
This  action  is  b^'irit;  t.iken  in  the  wake 
if  the  September  1 1.  2001,  terrorist 
ittacks  against  four  U.S.  commercial 
airplanes. 

DATE:  This  action  is  effective  October  9. 
jom  and  shall  remain  in  effect  until 

.\pnl  '<,  :i)()  t 

FOR  FURTHER  INFORMATION  CONTACT: 
Kinih>'ri\  .'smith,  T<m  hnu  ai  fVogr.ims 
Brant  h  .\ircraft  Certification  Ser\-ice, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  S\V,. 
Washington.  DC  20591;  telephone:  (202) 
ih7-7242;  e-mail  address:  9-a\ya-a\T- 
<ipsign%faa.gov. 

SUPPLEMENTARY  INFORMATION: 
,\vailabilit>  of  Thi.s  Action 

>     i     in  get  an  <dectronic  copy  of  this 
li",  \jni.nt  from  the  Internet  by  taking 
the  following  steps: 

Go  to  thf  search  function  of  the 
Department  of  Transportation's 
*  i'-ctronic  Docket  Management  System 
DMS)  web  page  (http://dms.dot.gov/ 
»'arr  h). 

On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 

On  the  next  page,  which  contains  the 
ilocket  summary  information,  click  on 
the  item  you  want  to  see. 

You  can  also  get  an  electronic  copv 
u-ing  th"  [ntf-rnet  through  the  FAA"s 
\\>'h  pa'4e  at  http   ,  wwm  fan  gav/avrf 
inn  nprm/nprm.htm  or  thf  Federal 
Register's  w^b  page  at  http:// 


^^^\■\\^. access. gpo.gov/su — docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking. 
ARM-1,  800  Independence  Ave,.  S\V  . 
Washington,  DC  20591.  or  by  calling 
(202)  267-9680.  Make  sure  to  identif\- 
the  docket  number  or  notice  number  of 
this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREF.-\)  of 
1996  requires  the  FAA  to  complv  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  anv  small  entitv 
that  has  a  question  regarding  this 
document  may  contact  its  local  F.\A 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page- at 
http:www.faa.gov/avr/ann/sbrefa, htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  September  11,  2001.  hijacking 
events  have  demonstrated  that  som.e 
persons  are  willing  to  hijack  airplanes 
and  use  them  as  weapons  against  the 
citizens  of  the  United  States.  This  is  a 
safety  and  security  threat  that  was  not 
anticipated  and.  therefore,  not 
considered  in  the  design  of  transport 
airplanes.  The  recent  hijackings  makf  it 
clear  that  there  is  a  critical  need  to 
improve  the  security  of  the  flightcrew 
compartment.  These  improvements 
should  deter  terrorist  activities  and,  if 
they  are  attempted,  delay  or  deny  access 
to  the  cockpit. 

Flightcrew  Compartment  Door  Designs 

Flightcrew  compartment  doors  on 
transport  category  airplanes  have  been 
designed  principally  to  ensure  privacy, 
so  pilots  could  focus  their  entire 
attention  to  their  normal  and  emergency 
flight  duties.  The  doors  have  not  been 
designed  to  provide  an  impenetrable 
barrier  between  the  cabin  and  the 
flightcrew  compartment.  Doors  have  not 
been  required  to  meet  any  significant 
security  threat,  such  as  small  arms  fire 
or  shrapnel,  or  the  exercise  of  brute 
force  to  enter  the  flightcrew 
compartment. 

Besides  affording  an  uninterrupted 
work  environment  for  the  flightcrew, 
flightcrew  compartment  doors  often 
must  meet  other  important  safety 
standards.  Should  there  be  a  sudden 
decompression  of  the  airplane,  separate 
compartments  within  the  airplane,  like 
the  cabin  and  the  crew  rnmnartment 


must  be  designed  so  that  the  pressure 
differential  that  is  created  does  not 
compromise  the  basic  airplane 
structure.  Certification  'itandards  require 
that  airplane  designs  pro\ide  a  method 
to  compensate  for  decompression  in  a 
manner  that  avoids  significant  damage 
to  the  airplane.  In  many  cases. 
flit^htcrew  compartment  doors  pro\ide 
the  pressure  c(,)mpensation,  hv  being 
vented  or  swinging  open  to  equalize  tht' 
pressure  between  the  cahin  and  the 
flightcrew  compartment. 

In  addition,  design  standards  require 
that  the  P.ightcrew  ha\e  a  path  to  exit 
the  flightcrew  compartment  in  an 
emergent:y.  if  the  cockpit  window  exits 
are  not  usable  Flightcrew  compartment 
doors  have  been  designed  to  provide 
this  escape  path.  But  this  escape  feature 
may  also  enable  easier  unauthorized 
entry  into  the  flightcrew  compartment 
from  the  c;ahin. 

Operating  regulations,  in  particular 
i^  121, 379(b)  in  the  case  of  a  major 
alteration,  require  the  work  to  be  done 
in  accordance  with  technical  data 
approved  by  the  Administrator, 
Operating  regulations  for  airlines  also 
require  that  each  crewmember  have  a 
kev  readil\-  available  to  open  doors 
between  passengers  and  an  ernergencv 
exit.  Some  airlines  issue  flightcrew 
compartment  door  keys  to  all  their 
crewmemhers  This  allows  flight 
attendants  to  enter  the  flightcrew 
compartment  and  assist  the  flightcrew 
in  an  emergencv,  such  as  incapacitation 
nf  a  flight  crewmember.  But  it  also  offers 
an  opportunity  for  an  indi\  idual  to 
overpow(>r  or  coerce  a  flight  attendant, 
take  away  the  key,  and  enter  the 
flightcrew  compartment. 

Rapid  flpsponsp  Tpom 

To  evaluate  what  could  be  done  to 
iniprove  flightcrew  compartment 
securitw  the  Secretar\  of  Transportation 
formed  a  Rapid  Response  T<'am  for 
Aircraft  Security  The  Team  included 
representatives  of  airplane  designers, 
airline  operators,  airline  pilots,  and 
flight  attendants  There  was  a  clear 
cnnsensus  frcjm  this  group,  and 
agreement  by  the  F.\A.  that  immediate 
actions  must  be  taken  to  strengthen  the 
flightcrew  compartment  door  The 
short-term  options,  though,  in  one  wa\' 
or  another  could  conflict  with 
regulatory  design  requirements  such  as 
those  discussed  above 

The  Rapid  Response  Team  addressed 
the  design  issues  and  found  the  relative 
safety  risks  to  be  small  in  view  of  the 
emergent  security  risk  of  unauthorized 
flightcrew  compartment  entry.  The  FAA 
agrees  with  this  conclusion.  The  Rapid 
Response  Team  report  also  concluded, 
and  the  F,\A  agrees,  that  all  existing 
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design  requirements  should  cnntinup  t(i 
be  applied  in  the  long  term.  Therefore. 
this  SFAR  allows  a  temporary  period 
during  which  non-compliance  with 
design  requirements  will  be  allowed 
when  improvements  to  flightcrew 
compartment  security  are  made.  This 
relief  is  limited  to  18  mimths.  at  which 
time  the  modified  airplane  must  be 
brought  back  into  full  ccjmpliance  with 
all  design  requirements.  Airlines  will 
submit  reports  within  180  davs  of  the 
publication  of  the  SFAR  on  how  thfv 
will  achieve  this  compliance. 

This  SFAR  will  proside  airlines  with 
maxmium  flexibility  to  incorporate  (iiKjr 
modifications  rapidly.  In  addition  to 
w  aiving  specific  airworthiness 
regulations,  the  FAA  is  waiving 
procedural  requirements  applicable  to 
major  alterations  (*?  121.37y(b)).  in 
addition  to  the  information  obtaineii 
from  the  Rapid  Response  Team,  the 
FAA  has  received  technical  information 
frrim  airline  operators  and 
manufacturers  regarding  what 
modifications  are  possible  and  how 
quicklv  thev  can  be  incorporated  The 
technical  data  reviewed  bv  the  F.\A 
reflect  good  design  practices,  and  the 
FAA  is  confident  that  installations  can 
be  made  without  undulv  compromising 
safety 

Given  the  urgency  of  the  need  to  take 
action  to  reinforce  the  flightcrew 
compartment  doors,  the  FAA  finds  that 
it  is  in  the  public  interest  to  forego  the 
requirement  that  major  alterations  tn 
accomplish  this  task,  have  data 
previously  approved  bv  the 
Administrator.  This  portion  of  the  SF.\R 
is  limit(>d  to  6  months.  Major  alterations 
performed  after  that  date  must  be  in 
accordance  with  approved  data,  and 
whatever  the  airline  installs  in  the  shiut 
term  must  ultimately  be  brought  into 
full  regulatory  compliance  for 
emergency  egress  and  venting. 

The  SFAR  requires  reports  to  tiie  F.\A 
at  90  davs  and  180  davs  after  the 
publication  date  of  the  SFAR.  so  the 
modifications  can  be  m.onitored  and 
corrective  action  taken  if  necessarv. 

r/ie  SFAR  Provisions 

This  SF.AR  albuvs  passenger  airplane 
operators  tcj  install  flightcrew 
compartment  door  improvements  and  to 
prohibit  possession  of  flightcrew 
compartment  keys  b\  cabin 
crewmembers  during  flight.  It  is  verv 
broad,  to  allow  maximum  short-term 
flexibility  in  crafting  enhanced  door 
security  measures.  It  allows  the  doors  to 
be  modified  and  airplanes  to  be 
operated  with  modified  doors 

The  FA.\  has  established  an  IH-month 
duration  for  the  portions  of  the  SF.\R 
concerning  airworthiness  requirements 


We  expect  this  will  give  the  industry 
sufficient  time  to  design  and  install 
more  permanent  changes  to  door 
security  and  establish  procedures  for 
flightcrew  compartment  door  access  that 
meet  regulatory  requirements  for  egress 
and  \enting 

The  SF.\R  requires  operators  to 
submit  a  report  to  the  FAA  within  90 
.ia\s  that  details  the  specific 
modifications  the\  have  made  to  the 
flightcrew  (  nm[)artment  door.  This  will 
allow  the  F.\A  to  monitor  what  has  been 
installed  and  take  action  if  the 
installation  creates  an  unacceptable 
safety  risk  Further,  to  monitor  progress 
tow  ard  the  goal  of  full  compliance,  the 
SF.-\R  requires  a  report  within  180  davs 
of  the  publication  date  of  the  SFAR  that 
describes  h  iw  the  operator  will  meet 
regulatorv  <  nnij.lidnce  for  egress  and 
venting 

We  also  expect  that  airframe 
manufacturers  and  modifiers  will 
produce  service  information  to  assist 
operators  in  developing  modifications  to 
improve  intrusion  resistance  to  the 
flightf  rew  (  iini[i.irtir.ent   While  sen'ice 
documents  \M)uld  not  require  separate 
appro\  al  un(ier  this  SF.AR.  such 
modific:ations  may  also  be  installed  in 
production  airplanes.  The  modification 
authontv  granted  by  this  SFAR  also 
applies  to  manufar  turers  and  other 
persons  ajiplx mu  for  airworthiness 
certificates  to  enable  deliven'  of 
airplanes  to  the  o[ier.it(irs 

In  addition,  we  understand  that  some 
operators  may  rely  on  suppliers  to 
[iroduce  parts  to  support  these 
modibcations  to  the  flightcrew  doors. 
I  nder  normal  ( ircumstances,  such  parts 
produ(  ers  would  be  subject  to  the 
requirement  to  obtain  parts 
manufacturer  approvals  in  accordance 
with  14  TFR  2!   W.i.  However,  to 
facilitate  reinior(  ement  of  these  doors. 
'he  SF.-\R  iiK  luties  a  provision 
overriding  the  requirement  for  parts 
production  approval  in  support  of  these 
activitie.s 

Should  an\  of  the  changes  to  the  door 
constitute  a  major  alteration,  this  SFAR 
temporariU'  relie\  es  the  operator  of 
having  to  obtain  prior  approval  of  the 
data  This  part  of  the  SFAR  terminates 
1 80  davs  after  th(>  publication  date  of 
the  SF.-\K  As  s'>on  as  the  design  data  is 
submitted  [no  later  than  90  days  from 
the  publication  date  of  the  SFAR).  the 
F.\A  will  w  ork  '.N  ith  the  operators  to 
identifv  a  mutualiv  at  ceptable  process 
rtnd  time  to  get  the  data  approved.  In  the 
ineantim(\  the  airworthiness  certificates 
on  airplanes  that  have  been  modified 
will  remain  valid   In  making  returns  to 
service  of  airplanes  modibed  under  this 
SF.-\R,  documents  (  an  reflect 


compliance  with  regulatory 
requirements  by  citing  the  SFAR 

In  addition  to  the  above  changes  to 
harden  the  flightcrew  compartment 
doors  against  intruders,  the  FAA  also 
believes  it  is  prudent  to  eliminate  the 
ability  of  intruders  to  gain  access  by 
obtaining  a  flight  attendant's  key.  For 
that  reason,  this  SFAR  temporarily 
changes  the  requirement  in  §  121.31.3(g) 
by  stating  that  only  flight  crewmembers. 
and  not  cabin  crewmembers.  will  have 
flight  crew  compartment  keys  during 
flight.  This  should  lessen  the 
opportunity  for  gaining  unauthorized 
access  and  reduce  the  likelihood  of 
attacks  on  cabin  crewmembers  to  obtain 
the  key.  Note  that  this  change  to 
121.3i3(g)  will  expire  with  this  SFAR. 
Further  rulemaking  will  be  necessary  to 
address  this  subject  after  expiration. 

Justification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action  bv  the 
FAA.  the  Administrator  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest.  Further, 
the  Administrator  finds  that  good  cause 
exists  under  5  U.S.C  553(d)  for  making 
this  rule  effective  immediately  upon 
publication.  This  action  is  necessary  to 
prevent  a  possible  imminent  hazard  to 
airplanes  and  to  protect  persons  and 
property  within  the  United  States. 

International  Compatibility 

In  keepuig  with  I  .S  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

I'H[>t'rwork  Keiiui  turn    \i  t 

This  emergency  final  SFAR  contains 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use  §  3507(d)).  In  accordance  with 
section  3507(j)(l)(B)  of  that  statute,  the 
FAA  is  requesting  the  Office  of 
Management  and  Budget  to  grant  an 
immediate  emergency  clearance  on  the 
paperwork  package  that  it  is  submitting. 
As  protection  provided  by  the 
Paperwork  Reduction  Act.  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Therefore,  notification  will  be 
made  to  the  public  when  a  clearance  is 
received.  Following  is  a  summary  of  the 
information  collection  activity. 
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Summan/XpedThe  SFAR  rfHjuirPs 
operators  to  submit  a  report  to  the  FAA 
within  90  davs  that  details  the  specific 
modifications.  This  wUl  allow  the  FAA 
to  monitor  what  has  been  installed  and 
take  action  if  the  installation  creates  an 
unwarranted  safety  risk.  Further,  to 
monitor  progress  toward  the  goal  of  full 
compliance,  the  SFAR  recjuires  a  report 
within  180  days  of  the  SFAR  that 
describes  how  the  operator  will  come 
into  full  regulatory  compliance 

flesponf/enfs  The  respondents  are  an 
estimated  95  airplane  operators  covered 
under  14  CFR  part  121. 

Burden:  The  burden  associated  with 
this  SF.-\R  has  not  been  deti-rmined 
prior  to  this  publication,  but  will  be 
submitted  to  OMR  with  the  request  for 
clearance 

Regulatory  ■\nalyses 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executiye  Order  12866.  Regulatory 
Planning  and  Revipw  It  also  is 
considered  an  emeruency  regulation 
under  Paragraph  1  Ig  of  the  Department 
of  Transportation  (DCJTj  Regulatory 
Policies  and  Procedures  In  addition,  it 
is  a  significant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT's 
policies  and  proc:e(iures.  No  regulatory 
anaUsis  or  e\aluation  accompanies  the 
rule  .\t  this  time,  the  FAA  is  not  able 
to  assess  whether  this  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980. 
as  amended.  However,  we  will  be 
conducting  a  regulatory  analysis  of  the 
cost  and  benefits  nf  this  rui<'making. 
including  any  impact  on  small  entities, 
at  a  later  datf 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  SF.\R 
under  the  principles  and  criteria  of 
Executive  Ordpr  13132.  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  efffc  t  nn 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefr)re.  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  199.5  (the  Actl.  enacted  as  Pub.  L. 
104—1  on  March  22.  1995.  is  intended, 
among  other  things,  to  c  urb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 


Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  SlOO  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  by  the  private  sector:  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  SFAR  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  .Analysis 

FAA  Urd'T  lO.'iO.  ID  defines  FAA 
actions  that  inav  h"  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  F,-\.\  Order  1050  ID. 
appendix  4.  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policv  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1    It 
has  been  determined  that  this  SF.\R  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements.  Safety.  Transportation. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  chapter  parts  121  as 
follows: 

PART1 21— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1,  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  11.5.3.40113. 
40119.  41706.  44101.44701-44702,  4470.5. 
44709-44711,44713.44716-44717,44722, 
44901,  4490:t-44904    44^112   4r,l(),T 

2.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  No,  92  to  part  121  to 
read  as  follows- 

SPK(;i,M.  FFDHRAI.  .WI.ATION 
RK(a  I  ATIONS  \()  92— FI.IGHTCREW 
( OMPARTMENT  AC.CES.S  AND  DOOR 
DESIGNS 

1,  Applicability.  This  Speiial  Federal 
Aviation  Regulation  (SFAR)  applies  to 
operators  that  hold  an  air  carrier  certificate 


fir  operating  certificate  issued  under  part  119 
and  that  conduct  operations  under  part  121 
as  passenger  carrying  operations  in  common 
1  arri.ige.  It  applies  to  the  operators  specified 
i;i  till-.  SI  .\R  that  modify  airjjlancs  to 
ifiiprovf  the  flightcrew  compartment  door 
installations  to  restrict  the  unwanted  entry  of 
[.uTsons  into  the  flightc  rew  (  omjifirtnienl. 
!  his  SF.^R  hIso  applies  to  produttion 
(ertificate  holders  and  applicants  for 
airworthiness  certificates  lor  airplanes  to  be 
operated  bv  operators  specified  in  this  SFAR. 
.ind  producers  of  parts  to  be  used  in  sucii 
modifications, 

2.  Rugulaton  Helii'l.  Ciontrarv  pro\  isions  of 
part  21.  and  §*!  121.1.53(a)(2)  and  121.379(b), 
notwithstanding: 

(a)  An  operat<ir  may  operate  airplanes 
modified  to  improve  the  flightcrew 
compartment  door  installations  to  restiK  t  th'' 
unauthorized  entry  of  persons  into  the 
tlighlcrew  compartment  without  regard  \u  the 
applicable  airworthiness  recjuirements  and 
ma\  modify  those  airplanes  lor  that  pur[)ose, 
using  technical  data  not  pre\  iouslv  approved 
by  the  Administnitor.  subjec  I  to  the  following 
conditions: 

(i)  Within  90  days  after  publication  of  this 
SF.-XR.  submit  to  the  Director.  .Aircraft 
Certification  Ser\ice.  a  detailed  description 
of  the  changes  to  the  airplane  that  have  been 
accomplished  to  enhani  e  the  intrusion 
resistance  of  the  flightcrew  compartment 
including  identification  of  what  major 
alterations  have  been  done  without 
previously  approved  data. 

(lil  Within  180  days  after  publication  of 
this  SF.-\R.  submit  to  the  Director,  .Aircraft 
Certification  Servi(  e,  a  s<:hedule  tor 
accomplishment  of  the  changes  necessary  to 
restore  compliance  with  all  applic  able 
airworthiness  retjuirements.  as  well  as  .i 
listing  of  the  regulations  not  currently 
complied  with.  The  schedule  mav  not  extend 
Geyond  the  termination  date  of  this  SF.AR, 

jiii)  If,  upon  reviewing  the  data  submitted 
in  paragraph  a.i.  above,  the  .Xdministralor 
determines  that  a  door  modification  presents 
an  unac;(  eptable  safety  risk,  the  ¥,\.\  may 
issue  an  order  requiring  t  hanges  to  such 
modifications, 

(b)  .\n  a()pliCrint  lor  an  airworthiness 
certificate  may  ot)tain  such  a  certificate  tor 
modified  airplanes  to  be  operated  by 
operators  described  in  this  SFAR. 

(( )  A  holder  of  a  production  certificate  mav 
submit  for  airworthiness  {  ertificalion  or 
approval,  modified  airjilanes  to  be  operated 
bv  operators  describeti  m  this  SF.\R. 
(d)  .A  person  mav  produce  parts  lor 
installation  on  airplanes  in  connectif)n  with 
modifications  described  in  this  SF.AR. 
without  F.A.A  parts  manufacturer  approval 
(PMA), 

:i.  Return  to  Senirr  Pncumfntation.  Where 
operators  ha\e  modified  airplanes  as 
authorized  in  this  SF.AR.  the  affected 
airplane  must  be  returned  to  service  with  a 
note  that  it  was  done  under  the  pro\  isions  of 
this  SFAR. 

4.  Provision  for  Flightdfck  Door 
Compartment  Key  Contrar\-  to  provisions  of 
^  121.313(g),  the  following  provision  applies: 
,A  key  for  each  door  that  separates  a 
passenger  compartment  from  an  emergency 
exit  identified  to  passengers  in  the  briefing 
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r.Mjuirffi  \t\  4  121  ■)-l|ij)(l)(i!)  of  [h\-  pari 
The  kp\  required  tor  access  tu  the  eiiiergencv 
(!\it  must  be  readilv  a\ailable  for  ea(  li 
crewmember.  No  key  to  the  flightt  rew 
compartment  .shall  be  available  to  anv 
crewmember  during  flight,  except  for  flight 
creumembers. 


.")   Tprmination.  With  respect  to  the  ability 
to  approve  airplanes  for  return  to  service 
vvirhout  data  previously  approved  by  the 
Administrator  in  the  case  of  major 
alterations,  this  SFAR  terminates  on  April  8. 
2002.  All  other  provisions  of  this  SFAR 
terminate  on  .April  9.  2003. 


Issued  in  Washington.  DC.  on  October  .1. 
2001. 

)ane  F.  Garvey, 

Administrator. 

|FR  Doc.  01-25376  Filed  10-4-01:  1;48  pm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Emergency  Awards  for  Healthcare 
Under  Section  319  of  ttie  PHS  Act 
Grants  for  Immediate  Response 

agency:  Department  of  Health  and 

Human  Services. 

ACTION:  Notice  of  availabilitv  of  funds. 


SUMMARY:  In  order  to  provide  emersenrv 
funding  for  public  health  assistance 
related  to  the  terrorist  acts  that  occurred 
on  September  11,  2001.  the  Department 
of  Health  and  Human  Services  (HHS) 
announces  the  availability  of  a 
competitive  grant  program.  HHS  will 
issue  awards  that  will  help  pay  for 
healthcare-related  costs  incurred  and  nr 
to  be  incurred  by  organizations  that 
have  been  affected  by  the  attacks  of 
September  11   This  special  disaster 
relief  initiative  will  be  c  haracterized  bv 
a  relatively  easy  process  of  applying  for 
funds,  speedy  review  and  abbreviated 
administrative  procedures.  Grant 
awards  will  go  to  recipients  rapidly. 

Name  of  Grant  Program:  Grants  for 
Immediate  Response 

Program  Authorization:  Section  319 
of  the  Public  Health  Service  Act,  42 
U.S.C.  247d, 

Amount  of  funding  available:  SJ.5 
million.  We  expect  that  individual  grant 
awards  will  range  between  S5,000  and 
Si  million. 

Eligible  Applicants:  Public  entities, 
not-for-profit  entities,  and  Medicare  and 
Medicaid  enrolled  suppliers  and 
institutional  providers  that  incurred 
healthcare-related  expenses  or  lost 
revf'nues  as  a  result  of  their  response  to 
the  public  health  emergency  resulting 
from  terrorist  acts  on  September  1 1 . 
2001.  This  includes  hospitals,  skilled 
nursing  facilities,  home  health  agencies. 
dialysis  facilities,  durable  medical 
equipment  suppliers,  and  trcmsportation 
providers.  For  the  purposes  of  this 
program,    response"  is  defined  as 
immediate  actions  responding  to  the 
attacks,  inc iuding  actujns  taken  by 
hospitals  in  implementing  their  disaster 
plans  in  response  to  State  and/or 
Federal  emergenc\  management 
directives 

Faith-based  and  community 
organizations  that  meet  the  above 
criteria  and  have  inc  urred  allowable 
costs  are  eligible  to  receive  hinding  from 
this  program 

Individuals  are  not  eligible  for 
funding  under  this  program 

Allowable  costs:  Expenses  hk  urred 
by  an  eligible  applicant  in  the  provision 
of  healthcare-related  services  that  were 
needed  as  a  direct  result  of  the  terrorist 
acts  on  September  1 1.  2001.  Personnel 


costs,  supplies,  and  contractual 

expenses  for  healthcare-related  services 
are  examples  of  allowable  costs.  Capital 
equipment,  repair  of  public  facilities. 
renovations  and  alterations,  and  other 
capital  expt-nditurfs  essential  to  the 
provision  of  healthcare-related  services 
are  also  eligible  for  consideration.  Lost 
or  foregone  revenues  directly 
attributable  to  the  terrorist  acts  will  also 
be  (  onsidered  an  eligible  cost  for  the 
[lurposes  of  this  program. 

Costs  must  directly  relate  to  the 
provision  of  healthcare  in  the  affected 
areas  (New  York,  New  [ersey. 
Connecticut,  Virginia.  Pennsylvania. 
Washington.  DC), 

.Mlowable  costs  are  costs  for  which 
payment  and/or  reimbursement  has  not 
been  (and  will  not  be)  received  and/or 
the  applicant  is  not  eligible  for 
reimbursem.ent.  This  {irogram  is 
intended  to  cover  only  direct  costs  (i.e.. 
costs  that  can  be  specifically  identified 
with  a  particular  project  or  program) 
Requests  can  cover  costs  incurred  on  or 
after  .September  11.  2001.  including 
those  costs  expected  to  be  incurred  (and 
which  can  be  reasonably  estimated) 
prior  to  January  11.  2002. 

Costs  for  which  funding  is  awarded 
will  be  subject  to  verification  and 
validation,  including  audits  by  the 
Office  of  the  Inspector  General,  after 
grants  are  awarded.  The  grants  are  also 
sub|ec:t  to  the  general  provisions 
applicable  to  Federal  grants  awarded  by 
the  Department  of  Health  and  Human 
Services  (see  45  CFR  parts  74  and  92). 
including  applicable  cost  principles 
incorporated  by  those  regulations 

For  profit  organizations  should  pay 
particular  attention  to  45  CFR  74.81. 
which  requires  that  no  HHS  funds  may 
be  paid  as  profit  to  itny  recipient  even 
if  the  recipient  is  a  commercial 
organization 

Unallowable  costs:  Unallowable  costs 
include,  but  are  not  limited  to,  the 
following: 
Research  activities 
Political  and  lobbying  activities 
Suhgrants  to  other  urganizations 
Pun  base  of  real  property 
Indirect  costs  and  overhead 
Expenses  intended  to  prepare  for  future 
similar  events 
Applicant  submission:  .Ml 
applications  mu.st  be  received  at  the 
below  address  before  5:00  PM  EDT  on 
October  19, 2001 

Applications  must  be  submitted  to  the 
following  location: 

U.S.  Department  of  Health  and  Human 
Services.  H<-alth  Resources  and 
Services  Administration  (HRSA), 
Office  of  Special  Programs.  Room  7- 
100,  5B00  Fishers  Lane.  Rockville.  MD 
208.'i7 


Applications  may  be  faxed  to  301 
443-1221  or  301  594-6096.  In  the  event 
the  application  is  faxed,  please  note  a 
fax  and  phone  number  so  that  a 
representative  from  the  Office  of  Special 
Programs  can  confirm  receipt. 

Applications  can  also  be  e-mailed  to 
gir^hrsa.gov 

For  applications  that  are  faxed  or  e- 
mailed,  if  the  applicant  does  not  receive 
confirmation  of  receipt  it  should  be 
assumed  that  the  application  was  not 
received.  For  any  applicaticm  that  is 
faxed  or  e-mailed  a  hard  copy  original 
signed  application  must  also  be 
provided. 

Application  requirements: 
Applications  should  not  exceed  10 
pages  and  must  be  submitted  on 
standard  size  paper  (8.5"  xll").  All 
application  information  may  be 
submitted  on  plain  bond  paper  (i,e.. 
there  are  no  special  forms  that  need  to 
be  submitted).  All  of  the  following 
information  must  be  included: 

1.  Cover  sheet  which  references  CFDA 
#93.003  and  includes  the  following: 
Date  submitted,  legal  name  of  applicant, 
applicant  address,  employer 
identification  number,  name  and 
telephone  number  of  contact  person, 
grant  amount  requested,  Medicare/ 
Medicaid  provider  number  (if 
applicable).  Alternatively,  applicants 
may  choose  to  submit  Standard  Form 
424.  Application  for  Federal  Assistance, 
which  can  be  viewed  on  line  at 
wwiv. hrsa.gov/osp/gir.htm.  This  cover 
sheet  must  also  include  the  following 
statement  signed  by  an  authorized 
representative  of  the  applicant:  "To  the 
best  of  my  knowledge  and  belief,  all 
information  included  in  this  application 
is  true  and  correct.  The  filing  of  this 
application  has  been  duly  authorized  by 
tlie  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  all 
required  assurances  if  the  assistance  is 
awarded."  (Information  on  assurances 
can  be  viewed  on  line  at  n^^■v^'. hrsa.gov/ 
osp/gir.htm.] 

Applicant  shall  provide  sufficient 
detail  to  ensure  that  individual 
recipients  of  grant  funds  are  clearly 
identified  where  they  differ  from  the 
applicant. 

2.  Breakdown  and  justification  of 
expenses  and/or  lost  revenues  for  which 
funding  is  sought. 

3.  The  need  Tor  the  funding  and  the 
impact  on  the  organization  if  funding  is 
not  received. 

4.  Expenses  and/or  revenues  that 
would  have  been  expected  if  there  were 
no  terrorist  acts  and  the  actual  level  of 
expenses  and/or  revenues  covering  the 
period  for  which  funding  is  requested. 
Funding  can  be  sought  for  a 
combination  of  lost  revenues  and 
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increased  expense.s;  in  .such  cases 
clearly  delineate  the  amount  attributable 
to  lost  revenue  and  the  amount 
attributable  to  increased  expenses. 

If  there  is  not  a  clear  and  direct  link 
between  the  services  provided/expenses 
incurred/revenues  lost  and  the  terrorist 
acts,  provide  an  explanation  of  the 
relationship. 

5.  The  manner/methodolo.uv  hv  which 
any  increased  expense  or  lost  revenue 
estimates  were  determined.  If  such 
information  is  not  readily  available, 
please  indicate  how  any  estimates  were 
derived. 

6.  Location  where  the  services  for 
which  funding  is  sought  were  provided 

7.  Statement  from  an  authorized 
representative  of  the  applicant 
confirming  that  the  applicant  is  a  public 
or  not-for-profit  organization,  if 
applicable. 

8.  Listing  of  any  additional  Federal. 
State,  or  private  agencies  or 
organizations  from  which  funding  relief 
has  been  sought  in  relation  to  the 
September  11.  2001.  terrorist  acts  (e.g.. 
FEMA,  Red  Cross).  Amount  of  funding 
requested  and  description/explanation 
of  basis  for  any  such  request. 


9.  Statement/assurance  from  an 
atithorized  representatue  of  tli*' 
applicant  that: 

a.  Expenses-'lost  re\enues  for  \\  ij,,  •) 
grant  funding  is  sought  are  not  .■liuii:' 
for  reimbursement  and/or  ji.i\  niuul  iiun. 
Medicare.  Medicani,  FHM.\ 

b.  Reimbursement  and  or  [iavm"nt 
will  not  be  sought  from  Medu  ,ni\ 
Medicaid,  or  FEMA  for  am  I'xpenses/ 
lost  revenue.s  co\ered  h\  the  Ljrant, 

c-  Grant  funds  wil]  fn.  not  used  to 
supplant  any  Federal  or  non-Federal 
funds  that  are  received  for  the  activities 
or  purposes  for  whif  h  f;in(iiim  is  sought: 
and 

d    If  the  applicant  ha^  si.uulii  iiimling 
from  another  sourt  e  fop  ifi"  ^aIne 
expenses  and  or  l(i>t  r"\'Mni.-^  and  is 
uncertain  as  to  whether  mh  h  request(s) 
will  be  appro\  ed.  it  must  iik  lude  .in 
assurance  that  if  that  funding  i'- 
recei\-ed.  funding  from  thi^  [iro'^r.inj 
will  be  returned 

Review  Criteria 

1    Demonstration  that  i  o.sts  or  lost 
revenues  W(>n'  for  healthi  an'-r'-ldti  if 
ser\ices  or  will  be  used  for  such 
services  This  includes  a  clear 
explanation  of  the  ser\  ire-  firox  idt'd'r.r 
to  be  provided,  includint:  a  i  if,ir 


ditierentiation  between  "normar 
services  and  any  incremental  services 
ni""i"d  lir(  ause  of  the  terrorist  acts. 

-:   I  ieiiioiistration  that  the  services/ 
expenses/lost  revenues  for  which  the 
grant  is  sought  are  directly  associated 
with  terrorist  acts  on  September  11, 
2001. 

3  Reasonableness  of  estimates  and 
clarity  of  methodology  used  to  support 
cost  estimates  for  which  funding  is 
sought. 

4.  Extent  to  which  funds  will  rapidly 
be  made  available  for  the  provision  of 
needed  healthcare. 

5.  Urgency  and  nature  of  need  for  the 
funds, 

6.  Impact  on  the  organization  if 
funding  is  not  received. 

Program  Contat  f  Person   \h.  Timothy 
Millci    I.x.-- :,;,\r  i  )tf,,  ,  ,.    ntx.SA  Office  ' 
of  Special  Programs,  Room  7-100,  5600 
Fishers  Lanp.  Rockville,  MD  20857.  301 
44  <   4Jhh    j.tionej.  301  443-1221  (fax). 
tmilhr^hrsa.gov  (e-mail) 

'!•■■  '  f!  •  ' .    ;  2001. 
I  omnn  ( .    I  honijison. 
Secretary. 
I  R  n  :"4'      Filed  10-5-01:  9:28  ami 
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14  CFR 

23 50809  50819 

25 51299 

35 50302 

39     49823  49825  50304 
50306.  50307,  50529 

71 50101 

73 50310 

91 50531 

97 50821.50823 

121 51546 

P'oposecf  Rule«: 

.0125,50578  50580, 
50582.  50584,  50586  50588 
50870  50872  50873  50875, 
50877,  50880  50872,  50884, 
50886  50888  50891  50894, 
50897  50899  50901  50903, 
50906.  50910,  50912,  50915. 
50917.  51358 

15  CFR 

14 49827 

742 50090 

744 50090 


up^dt 
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Proposed  Rules; 

990  50919 

17CFR 

230 50102 

232    49829 

239    501C2 

240  50103 

270     50102 

274  50102 

Proposed  Rules: 

1        50^86 

41      50720   50786 

190  50786 

230   507-14 

232   50744 

239  50:-44 

240  498"~   50744    50^36 
242  5072C 

249  50744 

269   50^44 

18  CFR 

Proposed  Rules: 

Ch    1  50591 

37       50919 

16'     50919 

250   : 50919 

284 50919 

358  50919 

19  CFR 

10       50534 

122 50103 

153  50534 

20  CFR 

655    51095 

21  CFR 

101  50824 

1308 51530  51539 

Proposed  Rules; 

589     00929 

1308 51535 

22  CFR 

41  49830 

24  CFR 

888  50C24 

985    50004 

25  CFR 

Proposed  Rules: 

580  50127 

26  CFR 

301  50541 

602   50541 

27  CFR 

9       ^0564 

28  CFR 

2       51301 


Proposed  Rules 

■00  50931 

29  CFR 

102 50310 

Proposed  Rules 

4-0  50010 

30  CFR 

210 50827 

218 50827 

920 50827 

Proposed  Rules: 

"-:4  50952 

31  CFR 

S86      50506 

58^ 50506 

33  CFR 

110 50315 

117  51302,51313,  51304 

51305 

160   50565 

165 50105,  50106.  50108, 

50315,  51305,  51307.  51309 
Proposed  Rules: 

155  49877 

156    49877 

38  CFR 

Proposed  Rules; 

3  49886 

4 49886 

17 50594 

20  50318 

40  CFR 

52  50319,50829.51312 

60 49830,  50110 

61 50110 

62 ; 49834 

63      50110.50116.50504 

:-0      49837,49839.50321. 

50325,  50574.  51312.  51318 

180   50329.  50829 

261  50332 

271 49841.  50833 

403 50334 

Proposed  Rules: 

5'  50135 

52  50252.50375,51359 

60 49894 

62 49895 

63 50135.  50768 

70 49895.  50136.  50375 

50378.  50379,  51359,  51360 

89 51098 

90 51098 

91 51098 

93 : 50954 

94   51098 

136 51518 

141 50961 


142 50961 

261 50379 

271 49896 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

101-46      51095 

102-39        51095 

42  CFR 

Proposed  Rules: 

81 50967 

82 50978 

44  CFR 

64 51320 

45  CFR 

Ch    V  49844 

46  CFR 

32 49877 

47  CFR 

0 50833 

1 50834 

2 50834 

22 50841 

24 ; 50841 

64 50841 

73    50576   50843   51322 

Proposed  Rules: 

54  50139   50140 

73 50602   50991    51360 

51361 

48  CFR 

202     49860 

204 49860 

211 49860 

212 49860   49862 

215 49862 

219 49860,  49863 

223 49864 

225  49862 

226  50504 

232     49864 

236 49860 

237  49860 

242   49860 

243  49865 

245  : 49860 

248  49865 

252  49860.  49862  49864 

49865  50504  51515 

253  49862,  51515 

442   49866 

49  CFR 

325 49867 


355  49867 

356  49867 

360  49867 

365  49867 

366  r 49867 

367  49867 

370  49867 

371  49867 

372  49867 

373  49867 

374  49867 

375  49867 

376  49867 

377  49867 

3"'8  49867 

379  49867 

381  49867 

383  .: 49867 

384  49867 

385  49867 

386  49867 

387  49867 

388  49867 

389 49867 

390  : 49867 

391  49867 

392  49867 

393  49867 

395  49867 

396  49867 

397  49867 

398  49867 

399  49867 
Proposed  Rules: 

171               ,  50147 

173  50147 

174  50147 

175  50147 

176  50147 

177  50147 

178  '. 50147 

209  51362 

234  51362 

236 51362 

50  CFR 

17 50340  51322 

18  50843 

223  50350 

600  50851 

660 49875,  50851 

679          50576  50858 

Proposed  Rules: 

17  50383,  51362 

222  50148 

223  50148 
229  49896.  50160  50390 
648  51000 

660  51367 

679 49908.  51001 
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REMINDERS 

The  Items  in  this  I's!  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  9, 
2001 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act  and 

agency  regulations    brokers 

or  dealers  exemption 

published  8-17-01 

:  published  8-17-01 
Commodity  Futures 

Modernization  of  2000 

implementation 

Trading  facilities 
intermediaries   and 
clearing  organizations 
new  regulatory  frameworK, 
published  8-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 
New  York,  published  8-7-01 

Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 

California    published  8-10-01 
Pennsylvania    published  8- 
22-01 

Hazardous  waste  program 
authorizations 
New  Mexico,  published  8 
10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments 
Arizona,  published  9-5-01 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan 
Uniformed  services 
accounts,  published  10-4- 
01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medicare 
Acute  care  hospital  inpatient 
prospective  payment 
system,  new  medical 
services  and  technologies 
payments,  published  9-7- 
01 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 
species 


Critical  habitat 
designations — 
Wenatchee  Mountains 
checker-mallow: 
published  9-6-01 
White  sturgeon    Kootena; 
R'ver  population 
published  9  6  01 

JUSTICE  DEPARTMENT 

Precursors  and  essentia 
chemicals    imponation  and 
exportation 

Acetone    2-butanone  iMEKi 
and  toluene    published  9 
6-01 
Schedules  o'  controlled 

substances 

Cannabis  plan!    certain 
derived  industrial  products 
and  materials    control 
exemption,  published  10- 
9-01 

JUSTICE  DEPARTMENT 

Paroling    recommitlmg    a^c! 
supervising  Federal 
prisoners    published  10-9-01 
published  10-9-01 

TRANSPORTATION 
DEPARTMENT 

Drawbridge  operations 

Massachusetts    otjtrlished  9- 
6-01 

TRANSPORTATION 
DEPARTMENT 

Air  earner  cerlificatior.  and 
operations 

Flightcrew  compartment 
access  door  designs 
modification    published  10- 
9-01 
Airworthiness  directives 

Bell,  published  9-2 •'-CI 

Boeing    published  9-21-01 

General  Electric  Co,, 
published  9-24-01 

Rolls-Royce  pic     pubished 
8-10-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Exportation  and  importation  of 

animals  and  animai 

products 

Bovine  spongiform 
encephalopathy 
importation  prohibitions 
comments  due  by  10  15- 
01,  published  8-14-01 

COMMERCE  DEPARTMENT 

Age  search  program 
Program  requirements 
comments  due  by  10-17- 
01:  published  9-17-01 

COMMERCE  DEPARTMENT 

Fishery  conservation  and 
management 


AiasKa.  fisheries  of 

Exclusive  Economic 

Zone— 

Benng  Sea  and  Aleutian 
Islands  groundfish. 
comments  due  by  10- 
15-01;  published  8-15- 
01 
Northeastern  United  States 

fishenes— 

Small-mesh  multispecies: 
default  management 
measures  date  change, 
comments  due  by  10- 
17-01.  published  9-17- 
01 
West  Coast  States  and 

Western  Pacific 

fishenes— 
~    Pacific  Coast  groundfish. 
comments  due  by  10- 
16-01.  published  10-1- 
01 
Manne  mammals: 
Incidental  taking — 

Vandenberg  Air  Force 
Base.  CA:  missile  and 
rocket  launches,  aircraft 
flight  test  operations, 
and  helicopter 
operations   Pacific 
harbor  seals   comments 
due  by  10-15-01: 
published  9-14-01 

Ocean  and  coastal  resource 
management 

Marine  sanctuanes — 
Submanne  cable  permit: 
fair  mari<et  value 
analysis:  comments  due 
by  10-16-01:  published 
9-28-01 

DEFENSE  DEPARTMENT 

Fedp'a   .Acquisition  Regulation 

FAR 

Claim  and  terms  relating  to 
termination,  definitions, 
comments  due  by  10-15- 
01,  published  8-15-01 
Pnvacy  Act   implementation 

National  Reconnaissance 
Office   comments  due  by 
10-16-01.  published  8-17- 
01 

DEFENSE  DEPARTMENT 

Privacy  Act.  implementation, 
comments  due  by  10-16-01, 
published  8-17-01 

:  comments  due  by  10-16- 
01:  published  8-17-01 

ENERGY  DEPARTMENT 
Consumer  products,  energy 
conservation  program 
Energy  conservation 
standards- 
Central  air  conditioners 
and  heat  pumps, 
comments  due  by  10- 
19-01    published  9-27- 
01 
Energy  conservation: 


Commercial  and  industrial 

equipment   energy 
efficiency  program— 

Underwniers  Laboratories 
Inc  .  electric  motor 
efficiency,  classification 
petition:  comments  due 
by  10-18-01.  published 
10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Aif  fxjliutanis.  hazardous 
national  emission  standards 
Hazardous  waste 
combustors.  comments 
due  by  10-16-01. 
r   •  ^'^  ■  -  '"Ol 
ENVIRONMENTAL 
PROTECTION  AGENCV 
All   pioyid'Tib 

Stratosphenc  ozone 
protection — 
Methyl  bromide, 
quarantine  and 
preshipment 
applications, 
exemptions:  comments 
due  by  10-17-01 
published  7-19-01 

ENVIRONMENTAL 

PROTECTION  AGENCv 

Air  programs    State  authority 
•    delegations 

Pennsylvania   comments 

due  by  10-15-01. 

published  9-13-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs    State  authonty 
delegations 

Pennsylvahia.  comments 
due  by  10-15-01: 
published  9  13-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

California,  correction: 
comments  due  by  10-15- 
01.  published  9-13-01 
Superfund  program 
Natonal  oil  and  hazardous 
contingency  plan — 
National  pnonties  list 
update,  comments  due 
by  10-17-01    published 
9-17-01 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system 
Loan  policies  and 
operations- 
Loans  to  designated 
parties:  approval 
comments  due  by  10- 
18-01.  published  9-18- 
01 
Organization  and  loan 
policies  and  operations — 


I 


IV 
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Farm  credit  status 
termination    comments 
due  bv  10-19-01 
published  8-20-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations   tabie  of 
assignments 
Michigan  and  Texas 

comments  due  by  10-15- 

01    published  9-5-0' 
Texas,  comments  due  by 

10-15-01    published  9-5- 

01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Community  Reinvestment  Act 
regulations '  review 
comments  due  by  10-17-01. 
published  7-19-01 
comments  due  by  10-17- 
01,  published  :'-i9-0l 

FEDERAL  RESERVE 
SYSTEM 

Community  Reinvestment  Act 
regulations    review 
comments  due  by   1 0-1 7-01 
published  7-19-01 
comments  due  by  10-17- 
01    published  7-19-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisit.on  Regulation 

(FARi 

Claim  and  terms  relating  to 
termination    definitions 
comments  due  by  10-15- 
01    published  8-i5-0i 

HEALTH  AND  HUWAN 
SERVICES  DEPARTMENT 

Medicaid 
Managed  care    comments 
due  by  lO-'ig-Oi 
published  8-20-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing 
Public  housing  agency 
plans — 

Poverty  deconcentration 
Established  Income 
Range  definition 
amendments    comments 
due  by  10-15-01 
published  8-15-01  ♦ 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 
species 
Cniicai  habitat 
designations — 
Monterey  spineflower 
comments  due  by  10- 
19-01    published  9-19- 
01 
Robust  spineflower: 
comments  due  by  10- 
19-01,  published  9-19- 
01 


Scotts  Valley  spineflower; 
comments  due  by  10- 
19-01:  published  9-19- 

01 

INTERIOR  DEPARTMENT 

Outer  Continental  Shelf:  oil. 
gas    and  sulphur  operations 
Offshore  cranes,  Amencan 

Petroleum  Institutes 

Specification  2C, 

incorporation  by  reference; 

comments  due  by  10-17- 

01    published  7-19-01 

JUSTICE  DEPARTMENT 

Immigration 
Legal  immigration  Family 
Equity  Act 
Implementation — 

"K"  nonimmigrant 
classification  for 
spouses  of  US   citizens 
and  their  children: 
comments  due  by  10- 
15-01    published  8-14- 
01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
iFARi 

Claim  and  terms  relating  to 
termination    definitions; 
comments  due  by  10-15- 
01    published  8-15-01 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities,  domestic  licensing: 
Light-water  cooled  nuclear 
power  plants, 
components  construction 
and  msenvice  inspjection 
and  testing    industry 
codes  and  standards. 
comments  due  by  10-17- 
01.  published  8-3-01 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Microioan  program: 
comments  due  by  10-15- 
"1    published  9-14-01 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits   and 
organization  and 
procedures 

Federal  old  age    survivors, 
and  disability  insurance — 
Applications  and  related 
forms    comments  due 
by  10-16-01    published 
8-17-01 

TRANSPORTATION 
DEPARTMENT 

Drawbridge  operations 
Louisiana,  comments  due  by 

10-15-01    published  8-16- 

01 
Regattas  and  manne  parades: 


Eighth  Coast  Guard  Distnct, 
comments  due  by  10-17- 
01    published  9-17-01 
TRANSPORTATION 
DEPARTMENT 
Air  carrier  certification  and 
operations 

Fractional  aircraft  ownership 
programs  and  on-demand 
operations,  comments  due 
by  10-16-01    published  7- 
18-01 
Airworthiness  directives 
BAE  Systems  (Operations) 
Ltd  ,  comments  due  by 
10-15-01    published  9-14- 
01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives 
Boeing   comments  due  by 
10-19-01    published  8-20- 
01 
TRANSPORTATION 
DEPARTMENT 
Ainworthiness  directives 
Boeing   comments  due  by 
10-19-01    published  9-4- 
01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives 
Bombardier,  comments  due 
by  10-15-01.  published  9- 
14-01 
TRANSPORTATION 
DEPARTMENT 
Ain^vorthiness  directives 
Dormer,  comments  due  by 
10-15-01:  published  9-14- 
01 
Honeywell,  comments  due 
by  10-15-01    published  8- 
16-01 
McDonnell  Douglas, 
comments  due  by  10-15- 
01    published  8-29-01 
TRANSPORTATION 
DEPARTMENT 
Class  E  airspace:  comments 
due  by  10-15-01    published 
8-29-01 

;  comments  due  by  10-15- 
01    published  8-29-01 
TRANSPORTATION 
DEPARTMENT 
Class  E  airspace:  comments 
due  by  10-15-01    published 
8-29-01 

:  comments  due  by  10-15- 
01    published  8-29-01 
TREASURY  DEPARTMENT 
Community  Reinvestment  Ad 
regulations,  review: 
comments  due  by  10-17-01: 
published  7-19-01 
;  comments  due  by  10-17- 
01:  published  7-19-01 
TREASURY  DEPARTMENT 
Administrative  rulings; 
comments  due  by  10-17-01; 
published  8-28-01 


;  comments  due  by  10-17- 
01:  published  8-28-01 
TREASURY  DEPARTMENT 

Community  Reinvestment  Act 
regulations:  review, 
comments  due  by  10-17-01 
published  7-19-01 
comments  due  by  10-17- 
01    published  7-19-01 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS'   (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http:// 
www  nara  govfedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in    slip  law    (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US   Government  Printing 
Office,  Washington    DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http. 
www.access.gpo  gov  nara 
naraOOS  html  Some  laws  may 
not  yet  be  available 

S.  1424/P.L.  107-45 

To  amend  the  Immigration 
and  Nationality  Act  to  provide 
permanent  authonty  for  the 
admission  of    S    visa 
nonimmigrants    (Oct    1    2001 
115  Stat    258) 
Last  l.isi  CKtnber  2.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra,  gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  Ilstserveii8tserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specltic  inquiries  sent  to  this 
address 
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CFR  CHECKLIST 


Title 


This  checklist  prepared  by  the  Office  of  the  Federal  Register  ts 
published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  pnces,  and  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Pnntma 
Office 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Pnntmg 
Office's  GPO  Access  Service  at  http://www  access  gpogovnara'cfr 
index  html  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951.00  domestic.  $237  75  additional  for  foreign  mailing 
Mail  orders  to  the  Supenntendent  of  Documents.  Attn  New  Orders 
P.O  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202) 
512-1800  from  8:00  am  to  4:00  p  m  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 

''"'"«  Stock  Number  Price       Revision  Date 

6.5C       "Jan    l   200! 


1,  2  (2  Reserved) 


(869-044-00001-6) 


3  (1997  Compilation 
ond  Parts  100  and 

101)  (869-044-00002-4) 

4     „ (869-044-00003-2) 

5  Parts: 

'-699  (869-044-00004-1) 

700-1199  (869-044-00005-9) 

1200-£nd  6(6 
Reserved)  (869-044-00006-7) 

7  Parts: 

1-26  (869-044-00007-5) 

27-52  (869-044-00008-3) 

53-209 (869-044-00009-1) 

210-299 (869-044-00010-5) 

300-399 (869-044-00011-3) 

400-699  (869-044-00012-1) 

700-899 (869-044-00013-0) 

900-999        (869-044-00014-8) 

1000-1)99  (869-044-00015-6) 

1200-1599    (869-044-000 16-4) 

1600-1899    (869-044-000 17-2) 

1900-1939    (869-044-00018-1) 

1940-1949  (869-044-00019-9) 

1950-1999  (869-044-00020-2) 

2000-£nd : (869-044-00021-1) 

8    (869-044-00022-9) 

9  Parts: 

1-199    (869-044-00023-7) 

200-End  (869-044-00024-5) 

10  Parts: 

1-50  (869-044-00025-3) 

51-199 (869-044-00026-1) 

200-499 (869-044-00027-0) 

500-End  ..^ (869-044-00028-8) 

11   (869-044-00029-6) 

12  Parts: 

1-199  (869-044-00030-0) 

200-219 (869-044-00031-8)   . 

220-299 (869-044-O0G32-6) 

300-499 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-End  (869-044-00035-1) 

13  (869-044-00036-9)   . 


36,00 
9.00 

53.00 
44  00 

5500 

40  00 
45,00 
34.00 
56  00 
38.00 
53.00 
50,00 

54  00 
24.00 
55.00 
57,00 
21.00 
37  00 
45.00 
43  00 

54.00 

55.00 
53.00 

55.00 
52.00 
53.00 

55  00 


'  Jan 
Jan 

Jan 
Jan 

Jar 

■^Jan 
Jar 
Jan 
Jan 
Jon 


200 
200 

20C 

200 

200 

200 
200 
200 
200 

200 


Jan   1   200 
Jan   1   200 


Jon 
Jan 
Jon 
Jan 
"Jon 


200 
200 
200 
200 
200 


"Jon  1  200 

Jon  1  200 

Jon  ]  200 

Jon  1  200 


Jan 

Jon 


20C 
200 


Jon  1  200 

Jon  1  200 

Jon  1  200 

Jon  1  200 


31.00        Jon   1   200 


27.00 
32.00 
54.00 
41.00 
38.00 
57.00 


Jon 
Jan 
Jon 


200 
200 
200 


Jon  )  200 
Jon  1  200 
Jon.  1   200 


Stock  Numtief 


45.00        Jon.  1   2001 


14  Parts: 

'-59       (&69-044-00037-7) 

60-'39    (&09-044-00C38-5) 

140-199  (869-(>i4-00C39-3) 

200-1 199  (869-044KXXi4i>7) 

1 200-End (869-044-00041-5) 

15  Parts: 

0-299       (&69-044-O0G42-J 

300-799  (869-044-000^3- • , 

800-End   (609-044 -00044 -G 

16  Parts: 

0-999       (669-044-.30G4S-' 

lOOC^End (869-044HX»C46-<: 

17  Parts: 

1-199       (&69-C44-00C48-2) 

200-239  (8^9-044-00049-1) 

240-Ena   (a<SO-^)44-00050-4' 

18  Parts: 

1-399      (869-044-O0C61-2) 

400-End   (869-044-00052-1)  . 

19  Parts: 

1-140     (669-^344^X1053-9) 

141-199  (669-044^)0054-7) 

20(Hnd   (869-044-00055-5) 

20  Parts: 

1-399        (869-044-00056-3, 

400-499    (869^344-00057-1) 

500-Ena   (669-044-00058-0) 

21  Parts: 

1-99         (669-044-00059-8; 

100-169    (6t>9-044-00060-l) 

170-199    (869-044-00061-0) 

2Q0-299    (&69^)44-00062-«) 

300-499  (669-044HD006>^) 

500-599    (8*9-044-00064-4) 

600-799    (669-044-00065-2) 

800-1299  (669-044-00066-1)  . 

i30(>End  (669-044-00067-9)  . 

22  Parts: 

1-299        (869-044-00068-7) 

300-Ena    (669-044-00069-5) 

23  (669-O44-00C:"-5' 

24  Parts: 

CH99        (869-O44-O0C--7)  .. 

200-499     (869-044-000^2-5) 

bOO-699     (869-K344-00C^3-3)  . 

70Q-1699  (669-h344-00C'4-1) 

'700-End (869-044^)00  "5-0)  . 

25     (869-044-00076-8) 

26  Parts: 

§§1  0-1-' 
§§161-1 
§§1  170-1 
§§1301-1 
§§  1  401-1 
§§  1  44  1  ■  1 
§§1501-1 
§§1641-1 
§§1,851-1 
§§1908-1 
§§1  1001- 
§§1  1401- 

2-29  

30-39  

40-49  

50-299   ... 
300-499 
500-599 
600-End 

27  Parts: 

1-199       ., 


6C     (869-044-0007  7-6) 

165     (869-044-00C'5-4) 

300  (669-044-00C''9-2) 

400  (669-044-00060-6) 

440    (869-042-00061-1) 

500  (&69-044-00062-2) 

640    (669-044-00063-1) 

850  (669-044-00064-9) 

907    (869-044-00085-7) 

1000  (869-044-00066-5) 

I  1400  (869-044-0006  7-3) 

End   (869-044-00068-1) 

(869-044-00089-0) 

(869-044-00090-3) 

(869-044-0009 ! - 1 ) 

(869-044-00092-0; 

(869-044-00093-6) 

(869-044-00094^5 

(869^344-00095-4> 


, (869-044-00096-2) 


Price 

57.00 
55.00 
26.00 
44.00 
37.00 

36.00 
54.00 
40.00 

45  00 

53  00 

45  00 
5100 

55  OC 

56  OC 

23X 

54  00 
53  00 
20  00 

45  00 

57  00 
57  00 

3700 

44  00 

45  00 
1600 
27  00 
44  00 
1500 
5200 
20  00 

56,00 
42  00 

40.00 

53  00 
45.00 
27.00 
55.00 
28.00 

57  00 


43  00 
57  00 
52.00 
41.00 
47.00 
45.x 
44.00 
53.00 
54.x 
53.x 
55.x 
58.x 
54X 
37X 
25X 
23.x 
54X 
12  X 
15X 

57.x 


Jon 

or    UBTP 

i.  2X1 

Jon. 

1   2X1 

Jon 

1.2X1 

Jon 

1  2X1 

Jon. 

1  2X1 

Jon 

1.2X1 

Jon 

1.2X1 

Jon. 

1.2X1 

Jon 

1  2X1 

Jon 

1   2X1 

Apr 

1   2X1 

Apr 

1   2X1 

AQf 

1   2X1 

Ap: 

1  2X1 

ACK 

I  2X1 

Apr 

1   2X1 

Apr 

1  2X1 

^■Apf 

1,2X1 

Apr 

1   2X1 

Acx- 

?001 

Ap. 

2X1 

Apr 

1   2X1 

Apr 

1   2X1 

AP' 

20C'- 

Apt 

2001 

Apf 

2X1 

Apt 

2X1 

Apr 

2X1 

Apr 

2X1 

Apr 

2X1 

Apr 

.2X1 

Apr 

2X1 

Apr 

2X1 

Apr 

2X1 

Apr 

2X1 

Apr 

2X1 

Apr    1 

2X1 

Apr    1 

2X1 

Apr.  I 

2X1 

Apt   1 

2X1 

Apr    1 

2X1 

Apr   1 

2X1 

Apr   1 

2X1 

Apr    1 

20X 

Apr    1 

2X1 

Apr    1 

2X1 

Apr    1 

2X1 

Apr    \ 

2X1 

Apr    1 

2X1 

Apr    1 

2X1 

Apr  1 

2X1 

Apr   1 

2X1 

Apr    1 

2X1 

Ap-    ■ 

?0G1 

AP' 

:xi 

Ad 

;>30i 

Ad-   ■ 

?301 

Ap 

/Ml 

Apr   1 

2X1 

VI 
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Title 

200-€nd 


Stock  Number 

(869-044-00097-1) 


28  Parts:  

0-42  (869-044-0009S-9) 

43-end  (869-044-00099-7) 


29  Parts: 

0-99        (869-042-00 

100-499      (869-044-00 

500-899      (869-044-00 

900-1899  (869-044-00 

•1900-1910  (§§!900to 

1910,999) 
1910  (§§1910  lOOOto 

end) 

1911-1925  

■1926        


100-1) 

101-2) 

102-1! 
103-9) 


(869-044-00104-7) 


05-5) 
06-3) 
107-1) 
1927-€nd  (869-042-00108-7) 


(869-044-001 
(869-044-001 
(869-044-001 


30  Parts: 

1-199  (869-044-00 109-8) 

200-699  (869-044-OCllO-l) 

700-€nd  (869-044-00111-7) 

31  Parts: 

0-199         (369-044-00112-8) 

•200-€nd  (869-044-00113  6! 

32  Parts: 

1-39  Vo<  I 4 

1-39  Vol  II 

1-39  Vol  III 

1-190  (869-044-001 

191-399     (869-044-001 

400-629     (869-044-001 

630-699     (869-042-001 

700-799     (869-044-001 

•500-End    (869-044-00' 


14-4) 

15-2) 
16-8) 
17-6) 
13-7) 

19-5! 


33  Parts; 

1-124         (369-044-00120-9) 

125-199    (869-044-00121-7) 

200-€nd    (869-044-00122-5) 

34  Parts: 

1-299        (869-044-00123-3) 

•300-399  (869-044-00124-1) 

■400-End  (869-044-001 25-Oi 

35     (869-042-00 126-5) 

36  Parts 

1-199         (869-044-001  27-6) 

200-299     (869-042-00123-1) 

300-€nd   (869-042-00129-0) 

•37  (869-044-00130-6) 

38  Parts: 

•0-17        (369-044-00131-4) 

13-£nd     (869-044-00132-2) 

39    (869-042-00 133-8) 


(869-042-00134-6) 
(869-044-00135-7) 
(869-042-OC 136-2) 
(869-042-00137-1) 


40  Parts: 

1-49         

50-51 

52(5201-52  1018) 
52(52,l019-£nd) 

•53-5»  (869^344-00138-1) 

60    :..  (869-042-00139-7) 

61-62  (869-044-00141-1) 

63  (63  1-63  M  19)  (869-042-00141-9) 

63  (63  1 200-End)  (869-042-00 142-7) 

64-7'  (869-044-00 145-4) 

•72-80     (369-044-00146-2) 

81-85      (869-042-00145-1) 

86  _....  (369-042-00146-0) 

87-99      (869-044-00150-1) 

■136-149  (869-044-00152-7) 

150-189  (869-042-00149-4) 

190-259  (869-042-OC  150-3) 


Price 

26  00 

5500 
50  00 

^.00 

1400 
47  00 
33  00 

55  00 

42  00 
20  00 
45  00 
49  00 

52  00 
45.00 
53.00 

32  00 

56  00 

15.00 
19.00 
18.00 
51.00 

57  00 
35  00 
25  ^DC 

42  00 

44  30 

45  00 

55  00 
45,00 

43  00 
40  00 

56  00 

1000 

34  00 
24  00 
43  00 

45  00 


Revision  Date 

Apr    '  200 1 

July  1  2001 

July  1  2001 

July  1  2000 

^July  1  2001 

'July  1  2001 

July  '  2001 

July  1  200! 

July  1  2001 

'July  1  2001 

July  1  2001 

July  '  2000 

July  i  200! 

July  1  2001 

July  1  2001 


53  00 
55  00 


3700 
33  00 
36  00 
44  OC 
28  00 
66  00 

35  00 
66  00 
49  00 
26  00 
55  00 

36  00 
66  00 

54  OC 

55  00 
38  00 
25  00 


July  1 
July  1 

5  July  1 

2  July  1 

2  July  1 

*July  1 

July  1 

'July  1 

July  1 

July  1 

July  1 


2001 
2001 

!934 
1984 
1934 
2001 
2001 
2001 
2000 
200' 
2001 


July  ;  2001 
July  1  2001 
July  1   2001 

July  1  2001 
July  1  2001 
July  1   2001 

July  !    20(X; 

July  !  20C! 
July  1  2000 
July  1    2000 

July  1    2001 

July  ;  20Ci 
July  i    200! 

28  00         July  '    20O0 


July  1 
July  ' 
July  1 
July  1 
july  1 
July  1 
July  1 
July  1 
July  1 
July  ! 
July  ! 
July  1 
July  1 
July  ! 
July  ' 
July 
July 


2000 

2001 

2000 

2000 

2001 

2000 

200 1 

2000 

2000 

2001 

200! 

2000 

2000 

2001 

200! 

2000 

2000 


Title  Stock  NumtMr 

260-265  (869-044-00155-1)  45.00 

266-299 (869-042-00152-4)  35.00 

300-399   (869-044-00157-8)  4100 

400-424  (869-044-00158-6)  51.00 

425-699  (869-044-00159-4)  55.00 

700-789  (869-042-00156-7)   46.00 

790-End  (869-042-00157-5) 23.00 

41  Chapters: 

1   1-1  to  1-10  

1   1-1 !  to  Appendix, 
3-6 '.. 


Price       Revision  Date 


7 


9  

10-17 
18  Vol, 

18  Vol 
18  Vol 
19-100 
1-100 
101 


1300 

2  (2  Reserved) 13.00 

14.00 

6  00 

4.50 

13.00 

9.50 


Parts  1-5 '3.00 

Parts  6-19 13.00 

.Parts  20-52  13.00 

13.00 

(869-044-00162-4) 22.00 

(869-042-00159-1)  37.00 

102-200  (869-044-00164-1)    33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

1-399     (869-042-00162-1)   . 

400-429 (869-042-00163-0)   . 

430-End       (869-042-(X)lM-8) 


43  Parts: 

1-999      .'. (869-042-00165-6) 

iOOO-end  (869-042-00166-4) 


53,00 
55.00 
5700 

45  00 
55,00 


44 


(869-042-00167-21 


45  Parts: 

1-199    (869-042-00168-1) 

200-499  (869-042-00169-9)  . 

500-1199       (869-042-00170-2) 

1200-End     (869-042-00171-1) 

46  Parts: 

1-40 (869-042-00172-9) 

41-69    (869-042-00173-7) 

70-39  (869-042-00174-5) 

90-139 (869-042-00175-3)  . 

140-155  (869-042-00176-1) 

156-165 (369-042-00177-0) 

166-199 (869-042-00178-8) 

200-499   (869-042-00179-6) 

500-End  (869-042-00180-0) 

47  Parts: 

0-19       (869-042-00181-8) 

20-39     (869-042-00182-6) 

40-69    (869-042-00183-4) 

70-79     (869-042-00184-2) 

80-£nd  (869-042-00185-1) 

48  Chapters: 

1  (Parts  1-51)      (869-042-00186-9)  , 

1  (Parts  52-99)  (869-042-00187-7). 

2  (Parts  201-299)  (869-042-00188-5) 

3-6       (869-042-00189-3) 

7-14     (869-042-00190-7)  , 

15-23    (869-042-0019 1-5) 

29-End    (869-042-00192-3). 

49  Parts: 

1-99    (869-042-00193-1) 

10O-185   (869-042-00194-0) 

136-199       (869-042-00195-8) 

200-399     (869-042-00196-6) 

400-999  (869-042-00 197-4) 

1000-1199  (86^-042-00198-2) 

1200-End (869-042-00199-1) 

50  Parts: 

1-199        (869-O42-0C20O-8) 

200-599 (869-042-00201-6) 


July 
July 
July 
July 


2001 
2000 
2001 
2001 


July  1.2001 

July  1.  2000 

'July  1  2000 


^July 
^July 
^July 
^July 
3  July 

2  July 

3  July 
3  July 
3  July 
J  July 
3  July 

July 
July 
July 
July 


50.00 
29.00 

45.00 
54.00 

42.00 
34.00 

1300 
41,00 
23,00 
31.00 
42,00 
36  00 
2300 

54.00 
41,00 
4100 
54.00 
54.00 

5700 
45.00 
53  00 
40  00 
52.00 
53.00 
38.00 

53.00 
57.00 
1700 
5700 
58  00 
25.00 
21.00 

55  00 
35.00 


1  1984 
1  1984 
1.  1984 
1  1984 
1.  1984 
1.  1984 
1  1984 
1  1984 
1  1984 
1.  1984 
1.  1984 
1  2001 
1  2000 
1  2001 
1  2001 


Oct  1  2000 
Oct  1  2000 
Oct  1  2000 


Oct 
Oct. 


2000 
2000 


45  00   Oct  1  2000 


Oct.  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct  1.  2000 

Oct  1  2000 

Oct.  1  2000 

Oct  1  2000 

Oct  1  2000 

Oct.  1  2000 

Oct  1  2000 

Oct.  1  2000 


Oct. 
Oct 


2000 
2000 


Oct  1.  2000 
Oct  1  2000 
Oct.  1  2000 
Oct.  1.  2000 
Oct   1   2000 

Oct  1  2000 
Oct.  1.  2000 
Oct  1  2000 
Oct.  1,  2000 
Oct  1,  2000 
Oct.  1  2000 
Oct   1.  2000 

Oct  1,2000 
Oct  1  2000 
Oct.  1.  2000 
Oct.  1.2000 
2000 
2000 


Oct, 
Oct 
Oct.  1.  2000 


Oct 
Oct. 


2000 
2000 
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Title  Stock  Number  Price        Revision  Date 

600-End  (869-042-00202-4)  55.00        Oct    i    200C 

CFR  Index  and  Findings 
Aids  (869-044-00047-4)  56  00         jan    1    200) 

Complete  2000  CPU  set 1094  00  2000 

Microfiche  CFR  Edition 

Subscription  (mailed  OS  issued)  29000  1999 

Individual  copies    i  OO  1999 

Complete  set  (one-time  mailing)  247,00  i997 

Complete  set  (one-time  mailing)    264,00  i996 

■  Because  Title  3  is  an  annual  compilation  this  votume  ana  oil  previous  voiur^es 
should  be  retoined  as  a  permonent  reference  source 

^The  July  1  1985  edition  of  32  CFC  Ports  1-189  contoms  a  no^e  only  lot 
Parts  1-39  inclusive  For  the  full  text  of  the  Defense  AcquisitKDn  Peguiations 
in  Parts  1-39  consult  the  three  CFS  voiLmes  issued  os  o!  July  1  19S4  contominc; 
those  parts 

-The  July  1  t985  edition  of  41  CFP  Chapters  1-100  contoms  a  note  only 
for  Chapters  1  to  49  inclusive  For  the  full  text  of  procuren^eni  reouiatio^s 
in  Chapters  1  to  49  consult  the  eleven  CFP  volumes  issued  as  o'"  jjr,  ' 
1984  containing  thtose  chapters 

''No  amendments  to  this  volume  were  promulgated  during  the  period  Jonuory 
1  2(X)0  through  Jonuary  1  2(Xli  The  CFB  volume  issued  os  of  Januo'x  i 
2000  should  be  retained 

-No  amendments  to  this  volume  were  promulgated  durmo  the  penod  April 
1  2000  through  April  1  200!  The  CFP  volume  issued  as  of  Apni  '  2000  shouio 
be  retained 

*No  amendments  to  this  volume  were  promulgated  during  the  penod  jjiv 
1  2OO0  through  July  I  2001  The  CFP  volume  issued  as  of  Juiv  '  200G  should 
be  retoined 


Public  Laws 


107th  Congress.  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  t^e  initial  oublication  of  Poderal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  aporovai  oy  tre  Pres-dent 
Legislative  history  references  appear  on  eacti  law  Subscription  se'vice  ir-c:udes  an  dudi  c  aws 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  Is'  Sesson,  200" 

Individual  laws  also  may  be  purchased  from  '.he  Sjcennte'^dent  of  Docjn^e^ts, 
US  Government  Printing  Office  Prices  vary.  See  Reader  A,ds  Section  of  the  Federa'  Register 
for  announcements  of  newly  enacted  laws  or  access  tne  onhne  aatacase  at 
http://www.access  gpo  gov/nara005  html 


\, 


SuperiRierulont  >••  Do^unionts  Subscriptions  Order  Form 
I 

1 1    I  KS.  cntcT  rr\  ^ahs^^^^'^l(s^  as  follows: 


*  6216 


VBA 


Charge  your  order. , 

It's  Easy!        ^       

To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


^uh^,.^pIl,l^^  !,,  PIBLIC  L.AVVS  Mr  the  lii"ih  (  ..nt;rc'ss,  Isi  Se^Mon,  201)1  tor  $225  per  subscnption 


TTk."  total  ciisl  lit  TTi'.  orjer  ;^  S 

Intemdtinnal  ^Li>.ii>r^erN  pit\i-<.'  ,idd  25^. 


(■     'npar--.    t  r«r:^,■lljl  -u 




uinal  jdd/. 

— 

Addi 

s-rt-',- 

JdU.•C^^ 

Cil). 

Su\    /IP 

-  ■  Mc 

,'Kiud 

ng 

area  code 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

i ,   Check  Payable  lo  the  Supenntendeni  of  Documents 

IXJI-u 
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-  Regulations 
sponsored  b\  the  Office  of  the  Federal  ReKister 
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1  The  re§iilator\'  process,  with  a  focus  on  the  Federal  Register 

system  and  the  publics  role  in  the  development  of 
regulations 

2  The  relationship  between  the  Federal  Register  anci  Code 

of  Federal  Regulations 
1   The  important  elements  of  typical  Federal  Register 

iio<  uments 
4   An  introduction  to  the  finding  aids  of  the  FR'CFR  system 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
Theri"  will  he  no  discussion  of  specific  agencv  regulations 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Senire 

See  Commodity  Credit  Corporation 

See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  51636 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  51672-51673 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review,  comment  requt^st.  51673 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request.  51673-51675 
Grants  and  cooperati\e  agreements;  availabilitv.  etc  : 

Native  American  language  projects.  51793-51804 

Coast  Guard 

RULES 

Drawbridge  operations: 

Oregon.  51557-51558 
Ports  and  waterways  safety: 

New  York  Marine  Inspection  Zone  and  Captain  nf  the 
Port  Zone.  NY.  51558-51562 

Savannah  River.  GA;  regulated  navigation  area.  51562- 
51566 
PROPOSED  RULES 
Drawbridge  operations: 

Pennsylvania.  51614-51617 

Commerce  Department 

See  Economics  and  Statistics  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Credit  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availabilitv.  etc.: 
Klamath  Basin  Water  Conservation  Program.  51637 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  arbitration  royalty  panel  rules  and  procedures: 
Digital  performance  of  sound  recordings;  reasonable  rates 
and  terms  determination.  51617 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Bellack.  Paul  G..  et  al.  51723 
Rvler,  William  Scott,  et  al..  5172.3-51734 


1 'rugud\  Kui.ud  .\uri'ements  Act  (URAA): 
Fnreiyi)  entities  \  isLiting  textile  transshipment  and 
i  <iimtr,  nf  iirb^iri  rules;  list.  51734-51736 

Defense  Department 

NOTICES 

Arms  s,,lf^  ni  titu  .it ion;  transmittal  letter,  etc.,  51643-51646 

Meetings 
defense  f-iiLiiK  <•  diui  .\i  (  nunting  Service  Board  of 

.Advisor'.    :",  lh4(- 
ThrfMt  KediHtmn  Ad-,  ;snr\  Committee.  51646-51647 

Economics  and  Statistics  Administration 

NOTICES 

Meetmcs 

F'erfnrmim  r  Review  Board;  membership;  correction, 

516.-!8 

Education  Department 

NOTICES 

.•\,t:eni  \  iiifnriii.itiiui  r:ollection  activities; 

!'rnp(is('(i  {  iiiini  tnui;  comment  request,  51647 
Subiiiissinn  iiir  ()MR  re\-ie\v;  comment  request,  51647- 

Energy  Department 

See  Enert:\  Infdriiiatnai  .\finiinistration 

.See  FederdI  Kiiiti^s  Ki'UiiMSirN  f^inimission 
NOTICES 
MeetiiitJs 
Adxani  <'(i  Si  lentifir  ("nniputiiiiJ  Advisory  Committee, 

■)lt>4H 

Energy  Information  Administration 

NOTICES 

Meetmus: 
.Xineni  rtii  St.iti^tK  dj  Association  Committee  on  Energy 

StatistK  s,  3  lt.4M 

Environmental  Protection  Agency 

RULES 

Air  piilhitson  (  ontrnl: 

Sidte  iiperdtinu  piTm:''-  programs — 
\'irgini,i    ,'i]  'iHl  -  'i  1  ')H,' 
Air  qualitx  irnpifinent.itiii;!  pii.ms    .ipproval  and 
prnmul)Jdti(>n.  various  .States: 
Cahfornirf.  5156t>-5157()    51574-51581 
Ohio.  ^1 15 70-5 15 72 
Wisidiisin.  5]5~2-51^~4 
Pestic  ides.  tdlerdiK  e^  i;i  fii'ui   .iiumal  feeds,  and  raw 
agricultural  t  i  inuimdities: 
Pnjv  l\'in\l  p\Tn>ii{idiiei.  etc. 

(  iirre(  tuin,  51585  -'>  1587 
SethdW  (iini    5  15H~  -'i  1  5^4 
PROPOSED  RULES 
Air  poUutiiin  (  mitrdl 

State  (ijieratint:  permit^  [UMi^rrims — 
Nexada.  5]ti2(>-5  IfiJH 
\'iri;ima    .'ilfiJO 
Air  (^u.il!t\  iniplt'nient.itidn  plans;  approval  and 
promulgatiiin    \.irnius  States: 
CaHfnrni.i,  5lfil'4-  'i  if'JO 


rv 


Federal  Register  '  Vol.  66.  No.  196 /Wednesday,  October  10,  2001 /Contents 


Water  pollution  control: 

Ocean  dumping;  site  designation^ — 

Atlantic  Ocean  offshore  f harlfston.  SC,  51628-51629 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Science  Advisory  Board.  51661-.t16H2 
Meetings: 
Clean  Air  Act  Ad\'isory  (k)mmittee.  51662 
Environmental  Finanr:ial  Advisory  Board,  51662 
Pesticide  programs: 

Organophosphates;  risk  assessments  and  public 
participation  in  risk  management — 
Chlorpynfos-methyl  and  ethion.  51664-51665 
Ethvl  parathion.  etc.  5166.3-51664 
Reports  and  guidanc:e  documents;  availability,  etc.: 
Estuanne  and  coastal  marine  waters;  nutrient  criteria 
technical  guidance  manual,  51665-51667 
Water  pollution  control: 
Clean  Water  .^ct — 

Class  II  admmstrati\e  penalty  assessments;  correction, 
51667-516fi9 

Executive  Office  of  the  President 

See  Presidential  Documf'nts 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  .\i\.  516h') 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

FokJcer.  51555-51556 
PROPOSED  RULES 

Airworthiness  dire(tivf>s- 

General  Electric  Co  .  5U)07-51h()4 
Pilatus  Aircraft  Ltd  .  516 11 -5 lb  1.5 
Pratt  &  Whitnev,  51609-51611 
NOTICES 

Air  traffic  operating  and  flight  rules,  etc  : 
High  density  airports,  takeoff  and  landing  slots,  slot 
exemption  lotterv.  and  slot  dllof:ation  procedures — 
Slot  allocation  and  transfer  m^■thod:  minimum  slot 
usage  requirement  waiver,  ")!~1h 
Meetings; 
Aviation  Weather  Technologv  Transfer  Board.  51718- 
51719 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 

National  Crime  Prevention  and  Privacy  Compact  Council, 
51686 

Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Wireless  telecommunications  services — 

740-806  MHz  band  clearing;  conversion  to  digital 
television,  51594-51597 
NOTICES 

Common  carrier  services 
Wireless  telecommunications  services — 
Public  safety  700  MHz  band;  changes  to  regional 
planning  boundaries.  51669 
Meetings: 
Network  Reliability  and  Interoperability  Council.  51669- 
51670 


Meetings;  Sunshine  Act.  51670-51671 
Federal  Energy  Regulatory  Commission 

NOTICES 

Elef:tric  rate  and  corporate  regulation  filings: 
-Appalachian  Power  Co.  et  al.,  51651-51653 
PJM  Interconnection,  L.L.C..  et  al..  51653-51655 

Environmental  statements;  notice  of  intent: 
Northwest  Pipeline  Corp..  51656-51657 

Hydroelectric  applications.  51657-51659 

Meetings;  Sunshine  Act.  51659-51661 

Applications,  hearings,  determinations,  etc.: 
ISO  New  England,  Inc..  51649 
Mo|ave  Pipeline  Co..  51649-51650 
Montana-Dakota  Utilities  Co.  et  al..  51650 
Ninv  York  Independent  System  Operator.  Inc..  51650 
Wheelabrator  Lassen  Inc..  51650-51651 

Federal  Reserve  System 

NOTICES 

Banks  and  hank  holding  companies: 

Formations,  acquisitions,  and  mergers.  51671 
Meetings;  Sunshine  Act.  51671-51672 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species; 

Spauldings  catchflv.  51597-51606 
NOTICES 
.Agency  information  collection  activities: 

Proposed  collection;  comment  request.  51680-51682 

Submission  for  0MB  review:  comment  request.  51682- 
51683 
Endangered  and  threatened  species: 

Recovery  plans — 

Southwestern  willow  flycatcher,  51683-51684 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Science  Board,  51675 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request.  51675—51676 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  51676-51678 
Submission  for  OMB  review;  comment  request,  51678- 
51680 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51721-51723 


International  Trade  Administration 

NOTICES 

Antidumping: 
In-shell  pistachios  from — 

Iran,  51638-51639 
Stainless  steel  flanges  from — 

India.  51639 
Structural  steel  beams  from — 

Various  countries,  51639-51640 
Countervailing  duties: 
Pasta  from — 

Italy.  51640-51642 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Gray  portland  cement  and  cement  clinker  from — 
Mexico.  51685-51686 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings: 

Judicial  Conference  Advisory  Committee  on — 
Criminal  Procedure  Rules.  51686 

Justice  Department 

See  Federal  Bureau  of  Investigation 
See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  51686- 
51687 

Labor  Department 

See  Labor  Statistics  Bureau 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  51687- 
51690 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Business  Research  Advisory  Council.  51690-51691 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Imperial  Sand  Dunes  Recreation  Area.  CA.  51684-51685 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

IMarlne  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act,  51691 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council,  51691 
Aerospace  Technology  Advisory  Committee,  51691- 

51692 
Earth  Systems  Science  and  Applications  Advisory 
Committee,  51692 


National  Archives  and  Records  Administration 

PROPOSED  RULES 

Rpcord.s  nianagf'nu'nt 

f:iectrnniL  text  (iummeutb.  51739-51743 
NOTICES 
Meetings: 

National  Industrial  s.^i  ur!i\  i'rwL;r.un  Policy  Advisory 
Committct^.  SlhMj 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

.Mfitor  vpHkIp  saft't\  staiKlanis: 

Sidp  impact  prnir(  tidn  and  fuel  system  integrity — 
Radial  tin^s  nis'i'ad  i4  rua'-  ph-  tirr-s  uspH  on  moving 
barriers.  5  Ihj'-t-'i  ]  h  -i', 
NOTICES 
Agencv  infiirmatKni  .  .ilU't  tinn  .^i  tivities: 

Submission  fur  OMH  Tf\  n-w    ,  (inniont  request,  51719- 
51721 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

International  rnrnmi'^sinn  for  rMns»'r\  .ition  of  Atlantic 

Tunas,  V  S    S.'ctinn  :\o.\]^,.r\  i  .  .inmittee.  51642 
New  England  Fisher\  M.inagem.'p,;  (.ouncil,  51643 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements,  availabiiitv    nti  .: 
Broad  Creek  Watershed.  DE,  ")lh^~   Slh.ih 

Field  office  technical  guides,  changes 
Indiana.  516.18 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings 

Reactor  Safeguards  .^dvisorv  Ccnunittee    Slby.i 
Meetings:  Sunshine  Act.  5169,3-51694 
Applications,  hearings,  dptfrmmations.  ptc: 

Carolina  Power  &  Light  Co,.  51692-51693 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual 

Periodicals.  Accurac\ .  (.rading.  and  Evaiuatiijn  r'rwgraiii. 
changes.  51617-51619 

Presidential  Documents 

PROCLAMATIONS 

Special  observances 
Death  of  Michael  I   Mansfield  I Prt II     "4"'y     51805-51807 
Fire  Prevention  Week  (Proc    ~48{)i,  Sia08-51809 
German -.Amen  can  Dav  (Proc    "481  i    5181Q-51811 

EXECUTIVE  ORDERS 

Government  agencies  and  employees 

Office  of  Homeland  Security:  estabiish.men!    ¥.(  >  13228), 
51812-51817 

Public  Hearth  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C   1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErrr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-Niyi-21-AD:  Amendment 
39-12453;  AD  2001-2(M)5] 

RIN2120-AA64 

Airworthiness  Directives;  Fol(ker 
IModei  F.28  Mari(  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
apphcable  to  all  Fokker  Model  F.28 
Mark  0100  series  airplanes,  that 
currently  requires  replacement  of  the 
anti-skid  control  boxes  with  improved 
units.  This  amendment  requires 
modification  or  replacement  of  the  anti- 
skid control  b&xes  with  new,  improved 
units,  which  render  the  skid  control 
boxes  even  less  susceptible  to 
electromagnetic  interference  during 
power-up  and  power-down  transients. 
This  action  is  prompted  by  continuing 
mandatory  airworthiness  information 
from  a  foreign  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
necessary  to  prevent  electromagnetic 
interference  with  the  anti-skid  control 
system,  which  could  result  in  reduced 
brake  pressure  during  low-speed 
taxiing,  and  consequent  reduced 
controllability  and  performance  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  November  14,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
14,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box 


231,  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  mav  he 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATK)N  CONTACT:  Tom 
Rodriquez.  Aerospace  Engineer.  ANM- 
116,  FAA,  Transport  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055^056;  telephone  (425)  227-1 1  J7: 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  pari  39) 
by  superseding  AD  2000-21-12. 
amendment  39-11944  (65  FR  63  795. 
October  25.  2000),  which  is  applicable 
to  all  Fokker  Model  F.28  Mark  0100 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  3.  2001  (hb 
FR  40646).  The  action  proposed  fn 
require  modification  or  replacement  of 
the  anti-skid  control  boxes  with  new. 
improved  units,  which  render  the  skid 
control  boxes  even  less  su.sceptible  to 
electromagnetic  interference  during 
power-up  and  power-down  transients 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAAs 
determination  of  the  cost  to  the  public 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed 

Cost  Impact 

There  are  approximately  129  Model 
F.28  Mark  0100  series  airplanes  of  US 
registry  that  will  be  affected  by  this  AD 

The  modification  of  an  existing  anti- 
skid control  box  which  is  one  means  of 
compliance  with  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $5,628  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  action,  if  accomplished, 
would  be  $5,688  per  airplane 

In  lieu  of  the  modification  of  the 
existing  anti-skid  control  box,  this  AD 
provides  for  replacement  of  an  existing 


anti-skid  control  box  with  a  new. 
improved  anti-skid  control  box.  No 
information  is  available  on  the  cost  of 
such  replacement 

The  cost  impact  fiyurc^  discussed 
above  are  based  on  assumptions  that  no 
operator  has  vet  aci  omplished  any  of 
the  requirements  nf  tins  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted  The  cost  impact 
figures  discussed  m  .Ml  nilernaking 
actions  represent  onlv  th>-  t:rii' 
necessar\  to  perfonr.  !li'  -]»■'.  ific  actions 
actually  required  b\  the  .^D  These 
figures  typically  do  not  include 
inc  idental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administratne  actions. 

Regulatory  Impact 

The  regulations  ddopii't,]  ht'r>Mn  will 
not  have  a  substantial  direct  effect  on 
the  States,  cm  the  ^|'lHtlii^'^hip  between 
the  national  GovernriK-ni  .mci  the  States, 
or  on  the  distnhut)'  .ii  if  [h  i\n  i-r  .iii.i 
responsibilities  amnni;  itit  \,iruiUi 
levels  of  governnit'iit   Diereiore.  it  is 
determined  that  this  final  rule  does  not 
ha\e  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
t:ertif\-  that  this  action  (1)  is  not  a 

significant  regulatorv  ai  turn"  under 
Executive  (Jrder  12Hhh,  :2i  is  not  a 
"significant  rule"  uniipr  I)(  )T 
Regulatorv  Policies  anil  l^n »  >'iiures  (44 
FR  11034!  February  2b    ]'■^~'-l^  and  (3) 
will  not  have  a  significant  economic 
impacrt   positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .^ct  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  loc:ation  |irovided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  C:FR  Part  39 

Air  transportation    .\ir(  r.ifl    .Aviation 
safety.  Incorporation  h\  fieri-nce. 
Safety 

Adoption  of  the  .\mendment 

.Accordingly,  purMiani  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  391  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  .39 
continues  to  read  as  follows: 

Authority:  49  L'  S.C    106(g),  40U3.  44701. 

§39.13    [Amended] 

2  Section  39,13  is  amended  bv 
removing  amendment  39-11944  (65  FR 
63795.  October  25.  2000).  and  by  adding 
a  new  airworthiness  directive  (AD). 
amendment  39-12453.  to  read  as 
follows:  , 

2001-20-03     Fokker  Services  B.V.: 

.•\mendment  i'-»-124,T<    U'icket  2001- 
NM-21-AD  Supersedes  .\D  2000-21- 
12,  .^mendmenI  39-11944. 
Appli,  ability:  All  Model  F.28  Mark  0100 
seri-^s  airplanes.  certificatBd  in  any  category- 
Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  mus»  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  'he  unsafe  r  ondition  addressed  by 
this  .\D.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  ac:tions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previouslv 

To  prevent  elec  tromagnetic  interference 
with  the  anti-skid  control  system,  which 
could  result  in  reduced  brake  pressure  during 
low-speed  taxiing,  and  rnnsequent  reduced 
controllabilitv  and  performance  of  the 
airplane,  accomplish  the  following: 

Modification  or  Replacement 

(a)  VVithm  24  mor.th>  after  the  effective 
date  of  this  AD  .^ccompllsh  the  action 
specified  in  either  paragraph  (a)(1)  or  (a)(2) 
of  this  .AD 

(1)  Modifv  an\  anti-skid  control  box  having 
part  number  (PN)  6004272-3,  -4.  -5.  or  -6, 
in  accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-123,  dated  November  15.  2000: 
or 

(21  Replrff  e  an\  anti-skid  control  box 
having  part  number  (P'N)  6004272-3,  -4,  -5, 
or  -6  with  an  improved  unit  having  P/N 
5004272-7.  in  act  ordance  with  Fokker 
Service  Bulletin  SBFlO()-^2-123,  dated 
November  I.t,  2000. 

Note  2:  Fokker  Service  Bulletin  SBFlOO- 
32-123  refers  to  .-Mrcraft  Braking  Systems 
Service  Bulletin  FolOO-32-83.  dated  October 
30.  2000.  as  an  additional  source  of  service 
information 

Spares  1 

(b)  As  of  the  effective  date  of  this  AD,  no 

person  shall  install  on  anv  airplane  an  anti- 
skid (  oiitroi  box  having  P'N  6004272-3.  -A. 
-'■>.  or  -*).  unless  the  dnti-skid  control  box  has 


been  modified,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-32-123,  dated 
November  15,  2000. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  f:ompliance 
or  adjustment  of  the  (ompliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-Ue.  ¥A.\. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

(2)  Alternative  methods  of  compliance. 
approved  previously  in  accordance  with  AD 
2000-21-12.  amendment  39-11944,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  mav  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished- 
Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
123,  dated  November  15.  2000  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C-  552(al  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V..  P.O.  Box  231,  2150  AE  Nieuw- 
Vennep,  the  Netherlands.  Copies  may  be 
inspected  at  the  FAA.  Transport  .Airplane 
Directorate.  1601  Lind  Avenue,  SW  ,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NVV  .  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-149. 
dated  November  30.  2000. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  14.  2001. 

Issued  in  Renton.  Washington,  on 

September  26.  2001. 

Charles  Huber, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen,irp 
(FR  Dnc.  01-24778  Filed  10-9-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  382 

49  CFR  Part  27 

[OST  Docket  No.  OST-99-6159] 

RIN2105-AC81 

Nondiscrimination  on  the  Basis  of 
Disability  in  Air  Travel;  Correction  of 
Effective  Date  Under  Congressional 
Review  Act  (CRA) 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule:  correction. 


summary:  On  May  3.  2001.  the 
Department  of  Transportation  (DOT  or 
Department)  published  a  final  rule 
amending  its  rules  implementing  the 
Air  Carrier  Access  Act  of  1986  (ACAA) 
and  section  504  of  the  Rehabilitation 
Act  of  1973  to  require  airports  and  air 
carriers  to  provide  boarding  assistance 
to  individuals  with  disabilities  by  using 
ramps,  mechanical  lifts,  or  other 
suitable  devices  where  level-entry 
boarding  by  loading  bridge  or  mobile 
lounge  is  not  available  on  any  aircraft 
with  a  seating  capacity  of  31  or  more 
passengers.  This  document  corrects  the 
effective  date  of  the  final  rule  published 
on  May  3,  2001,  to  be  consistent  with 
the  Congressional  Review  Act  (CRA), 
enacted  as  part  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966,  5  U!S.C.  801,  808.  It  does  not 
change  the  implementation  dates  in  the 
rule.  Carriers  and  airports  must  still  sign 
a  written  agreement  no  later  than  March 
4,  2002  allocating  responsibility  for 
meeting  the  boarding  assistance 
requirements,  and  the  agreement  must 
still  provide  that  all  actions  necessary  to 
ensure  accessible  boarding  for 
passengers  with  disabilities  are 
completed  no  later  than  December  2. 
2002. 

DATES:  The  effective  date  for  the  final 
rule  that  published  on  Thursday.  May  3, 
2001  at  66  FR  22107  is  corrected  from 
June  4,  2001  to  November  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie.  Office  of  the  General 
Counsel,  Department  of  Transportation, 
400  7th  Street,  SVV.,  Room  4116, 
Washington,  DC  20590,  202-366-9342 
(voice),  (202)  366-0511  (TTY),  202- 
366-7152  (fax),  or 
blane.workie@ost.dot.gov  [email). 
Arrangements  to  receive  the  rule  in  an 
alternative  format  may  be  made  by 
contacting  the  above  named  individual. 
SUPPLEMENTARY  INFORMATION: 
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Background  Information 

The  CRA.  as  added  by  the  Small 
Business  Regulaton-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  that  includes  a  copv 
of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  effective  date 
of  the  final  rule  on  Nondiscrimination 
on  the  Basis  of  Disability  in  Air  Travel 
published  at  66  FR  22107,  is  corrected 
from  June  4,  2001  to  November  9,  2001 
in  order  to  comply  with  the  CK.\. 

The  implementation  dates  in  the  rule 
remain  the  same.  While  the  Department 
acknowledges  that  it  should  have  sent  a 
copy  of  the  final  rule  to  Congress  and 
the  Comptroller  General  prior  to  the 
effective  date  of  the  final  rule,  the 
Department  does  not  believe  that  it  is 
necessary  or  advisable  to  revise  the 
implementaiton  dates  in  the  rule.  The 
public  has  not  been  unduly  affected  bv 
this  error,  and  revising  the 
implementation  dates  on  a  rule  that  was 
published  in  May  would  cause 
confusion.  Individuals  who  can 
demonstrate  that  the  Department  not 
submitting  the  rule  to  Congress  and  the 
Comptroller  General  unduly  burdened 
them  should  provide  comments  to  the 
Department. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  that  an  agency  may  dispense 
with  prior  notice  and  opportunity  for 
comment  when  the  agency  for  good 
cause  finds  that  such  procedures  are 
impracticable,  unnecessary  or  contrary' 
to  the  public  interest.  5  U.S.C. 
553(b)(3)(B).  The  Office  of  the  Secretary 
(OST)  has  determined  that  prior  notice 
and  comment  are  unnecessary,  because 
OST  is  merely  correcting  the  effective 
date  of  the  promulgated  rule  to  be 
consistent  with  the  congressional 
review  requirements  of  the  CRA  as  a 
matter  of  law  and  has  no  discretion  in 
this  matter.  Thus,  notice  and  public 
procedure  are  unnecessary.  The  agency 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(3)(B). 

Issued  this  2nd  day  of  October,  2001.  at 
Washington.  IXL 

Kirk  K.  Van  Tine, 

General  Counsel,  Department  of 

Transportation 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD1 3-01 -006] 
RIN2115-AE47 

Drawbridge  Operations  Regulations: 
Youngs  Bay  and  Lewis  and  Clark 
River,  OR 

agency:  Coast  Guard.  OUT. 
ACTION:  Final  rule 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operating  regulations  for 
these  bridges:  Now  Youngs  Bay.  mile 
0.7,  across  Youngs  Bay;  Old  Youngs 
Bay.  mile  2.4.  across  ^'oungs  Ba\  and 
the  Lewis  and  Clark  River  Bridge,  mile 
1.0,  across  the  Lewi.s  and  Clark  River  M 
Astoria,  Oregon.  This  final  rule  requin"- 
that  at  least  one  half-hour  notice  must 
be  provided  for  draw  openings  fmm  h 
a.m.  to  6  p.m.  Monday  through  Fridav 
and  from  8  a.m.  to  4  p.m.  on  Saturdd\ 
and  Sunday.  .W  all  other  times  four 
hours  notice  is  required 
EFFECTIVE  DATE:  This  rule  is  effective 
November  9,  2001 

ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  notice  are 
available  for  inspection  and  copving  at 
Commander  (oan).  Thirteenth  (ioast 
Guard  District,  915  Second  .^venue, 
Seattle,  Washington  98174-1067.  room 
3510  between  7:45  a.m.  and  4:15  p  m.. 
Monday  through  Friday,  except  federal 
holidays.  The  Bridge  Section  of  the  .^ids 
to  Navigation  and  Waterwavs 
Management  Branch  maintains  the 
docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  Pratt.  Chief.  Bridge  Section.  .\ids 
to  Navigation  and  Waterwavs 
Management  Branch.  Telephone  (206) 
220-7282. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  12,  2001.  we  published  a  , 
notice  of  proposed  rulemaking  (NPRMl 
entitled  Drawbridge  Operatum 
Regulations:  Youngs  Bav  and  Lewis  nnd 
Clark  River.  Oregon,  in  the  Federal 
Register  {66  FR  36529).  We  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  No  public  hearing 
was  requested  and  none  was  held 

Background  and  Purpose 

The  current  operating  regulations  for 
these  drawbridges  at  33  CFR  1 1  ~  K9M 
requires  that  a  half-hour  notic  e  for 
openings  must  be  provided  from  5  a.m. 
to  9  p.m.  daily.  This  rule  reduces  the 
number  of  daily  hours  during  which 


half-hour  notice  must  be  given  and 
in(  rc.Tsps  the  ppnn,i  ;n  which  four-hour 
M'itii  f  ;i.ii-'  *"■  i:.\  I  :.  The  number  of 
ri'qui'st^  f(  !     1  '  :[,ngs  has  decreased  in 
jecent  yeai.-  aisu  specifically  for  those 
hours  affected  by  this  rule,  this  rule 
enables  the  bridge  owner  to  reduce 
staffing  for  the  half-hour  notice  periods 
and  to  apply  these  savings  to 
maintenanm 

Discussion  of  LummenLs  and  Changes 

The  Coast  Guard  received  no 
comments  No  changes  are  made  to  this 

final  rule 

Regulator)  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action  "  under  section  3(f)  of 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
an  benefits  under  section  6(a)(3)  of  that 
( )rdrr  The  Office  of  Management  and 
Budget  has  not  reviewed  if  under  that 
()rii>T   It  1^  ni't  "significant"  under  the 
[•'t;uiat'ir\  [mlicies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  February  26,  1979).  This 
conclusion  is  based  on  the  fact  that  the 
bridges  will  open  at  all  times  for  vessel 
traffic  if  appropriate  notice  is  given. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
\5  L'  S  C  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impac  i  on  a 
substantial  nuniht'i  "f  sm.ili  I'jititii-s. 
".Small  entities     <  nnijirises  siiidli 

businesses,  not-for-profit  organizations 
that  are  independenth  owned  and 
operated  and  are  not  ddmiiiriii!  in  their 
fields,  and  government  (iui'mIii  t:i'  n-^ 
with  populations  of  les^.  than  .'lU.UOO, 

The  Coast  Guard  i  I'rtifies  under  5 
U  S C  605(b)tha1  this  rule  will  not  have 
a  significant  econoniH  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridges  will  open  at  any  time  if 
appropriate  notice  is  given. 

Collection  of  Information 

This  rul>' '  alls  fill  nu  new  collection 
nf  inf(irniatii)i)  under  the  Paj)erwork 
Redui  tuin  .^rt  of  1995  (44  U.S.C.  3501- 

Federalism 

\Vi  ti,i\.e  analyzed  this  rule  under 
K\e(  utive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 

Order 

Unfunded  Mandates  Reform  Act 

The  I  iiiunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  governs 
the  issurtnce  of  federal  regulations  that 
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require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  federal 
government's  having  first  provided  the 
funds  to  pav  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate.  | 

Taking  of  Private  Property- 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
tailing  implications  under  E  ().  12630, 
Governmental  .Actions  and  the 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  se{:tions  3(a)  and  3(h)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv,  and  reduce  burden 

Protection  of  Children  | 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  chUdren. 

Environment  I 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475  ID.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment 
A  written  'Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments. 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
federal  government  and  ladian  tribes,  or 
on  the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes 

Energy  E£fects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 


determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energv.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

•For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 

CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46;  .T3 
CFR  1  O.i-l-(g):  section  117.25  also  issued 
under  the  authority  of  Pub.  L.  102-587.  lOfi 
Stat.  5039. 

2.  Section  117.899  is  revised  to  read 
as  follows: 

§  1 1 7.899    Youngs  Bay  and  Lewis  and 
Clark  River. 

(a)  The  draw  of  the  USlOl  (New- 
Youngs  Bav)  highway  bridge,  mile  0.7. 
across  Youngs  Bay  at  Smith  Point  shall 
open  on  signal  for  the  passage  of  vessels 
if  at  least  one  half-hour  notice  is  given 
to  the  drawtender  at  the  Lewis  and 
Clark  River  Bridge  by  marine  radio, 
telephone,  or  other  suitable  means  from 
6  a.m  to  6  p  m  Monday  through  Friday 
and  from  8  a.m.  to  4  p.m.  on  Saturday 
and  Sundav  At  all  other  times  at  least 

d  four-hour  notice  by  telephone  is 
required  The  opening  signal  shall  be 
two  prnlnriged  blasts  followed  by  one 
short  blast. 

(b)  The  draw  of  the  Oregon  State  (Old 
Youngs  Bav  I  highway  bridge,  mile  2.4, 
acro^is  Youngs  Bav  foot  of  Fifth  Street, 
shall  open  on  signal  for  the  passage  of 
vessels  if  at  least  one  half-hour  notice  is 
given  to  the  drawtender  at  the  Lewis 
and  Clark  River  Bridge  by  marine  radio, 
telephone,  or  other  suitable  means  from 
6  am  to  6  p  m.  Monday  through  Friday 
and  from  8  a.m.  to  4  p.m.  Saturday  and 
Sunday.  At  all  other  times  at  least  a 
four-hour  notice  is  telephone  is 
required.  The  opening  signal  is  two 
prolonged  blasts  followed  by  one  short 
blast, 

(c)  The  draw  of  the  Oregon  State 
(Lewis  and  Clark  River)  highway  bridge, 
mile  1.0.  across  the  Lewis  and  Clark 
River,  shall  open  on  signal  for  the 


passage  of  vessels  if  at  least  one  half- 
hour  notice  is  given  by  marine  radio, 
telephone,  or  other  suitable  means  from 
6  a.m.  to  6  p.m.  Monday  through  Friday 
and  from  8  a.m.  to  4  p.m.  on  Saturday 
and  Sunday.  At  all  other  times  at  least 
a  four-hour  notice  is  required.  The 
opening  signal  is  one  prolonged  blast 
followed  by  four  short  blasts. 

DHted:  October  1,  2001. 
Erroll  Brown, 

Hear  Admiral.  US  Coast  Guard.  Cnrnmundpr. 

Thirteenth  Coast  Guard  District 

!FR  Uoc.  01-25426  Filed  10-9-01;  8:4.5  am) 

BILLING  CODE  491(>-15-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-181] 

PIN  21 1 5-AE84  and  211 5-AA97 

Regulated  Navigation  Area  and  Safety 
and  Security  Zones;  New  York  Marine 
Inspection  Zone  and  Captain  of  the 
Port  Zone 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  regulated  navigation  areas 
and  safety  and  security  zones  for  vessels 
operating  within  the  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone.  This  action  is  necessary  to  ensure 
public  safety,  prevent  sabotage  or 
terrorist  acts,  and  facilitate  the  efforts  of 
emergency  services  and  law 
enforcement  officers  responding  to 
recent  terrorist  attacks  on  sites  in 
Manhattan,  NY.  The  rule  will  prohibit 
vessels  from  entering  certain  areas  of  the 
port  and  impose  restrictions  on  vessel 
operations  in  other  areas. 
DATES:  This  rule  is  effective  September 
28,  2001  dirough  April  8.  2002. 
Comments  and  related  material  must 
reach  the  Coast  Guard  on  or  before 
December  10,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-01-181  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  204,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  K.  Garza,  Waterways 
Oversight  Branch.  Coast  Guard 
Activities  New  York  (718)  556-4407. 
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SUPPLEMEffTARY  INFORMATION: 
Regulatory  Information 

As  authorized  by  5  U.S.C.  553.  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NfPRM)  for  this  regulation. 
Under  5  U.S.C.  553(b)(B).  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM.  This 
rulemaking  is  urgently  required  to 
facilitate  emergency  services  responding 
to  terrorist  attacks  recently  perpetrated 
upon  the  World  Trade  Center  in 
Manhattan.  NY,  and  to  prevent  future 
terrorist  strikes  within  and  adjacent  to 
the  Port  of  New  York/New  Jersey.  The 
delay  inherent  in  the  NPRM  process  is 
contrary  to  the  public  interest  insofar  as 
it  may  impair  urgent  life-saving  efforts 
by  emergency  persoimel  or  render 
individuals,  vessels  and  facilities  within 
the  Port  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  bv 
the  rule  are  intended  to  facilitate 
ongoing,  emergency  response  efforts  and 
prevent  future  terrorist  attack. 
Immediate  action  is  needed  to 
accomplish  these  objectives.  Any  delay 
in  the  effective  date  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  to  implement  this  regulation 
without  engaging  in  the  Notice  of 
Proposed  Rulemaking  process,  we  want 
to  afford  the  maritime  community  the 
opportunity  to  participate  in  this 
rulemaking  by  submitting  comments 
and  related  material  regarding  the  size, 
scope  and  duration  of  the  Regulated 
Navigation  Areas,  safety  zones  and 
security  zones  in  order  to  minimize 
unnecessary  burdens  on  waterway 
users.  If  you  do  so,  please  include  your 
name  and  address,  identify  the  docket 
number  for  this  rulemaking  (CGDOl-01- 
181),  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  view  of 
them. 


Background  and  Purpose 

Terrorist  attacks  against  the  World 
Trade  Center  in  Manhattan.  New  York 
on  September  11,  2001  inflicted 
catastrophic  human  casualties  and 
property  damage.  Federal,  state  and 
local  personnel  are  engaged  in  ongnmg 
efforts  to  rescue  survivors  and  secure 
other  potential  terror). st  targets  from 
attack.  The  Coast  Guard  has  established 
regulated  navigation  areas  and  safetv 
and  security  zones  within  defined  areas 
of  water  in  order  to  facilitate  emergenrv 
response  and  rescue  activities,  protect 
human  life,  and  safeguard  vessels  and 
waterfront  facilities  from  sabotage  or 
terrorist  acts.  If  a  change  in  conditions 
during  the  effective  period  of  this  rule 
warrants  lifting  or  mitigating  anv 
restriction  imposed  in  the  rule,  the 
decision  to  modify  or  waive 
enforcement  of  that  restriction  will  be 
communicated  by  broadcast  notice  to 
mariners.  These  regulations  are  issued 
under  authority  contained  in  50  US  C 
191.  33  U.S.C.  "1221.  1223,  1225  and 
1226. 

Regulated  Navigation  Area 

The  rule  establishes  a  regulated 
navigation  area  (RNA)  that  includes 
portions  of  the  Hudson  River,  as  well  as 
New  York  Harbor  Upper  and  Lower 
Bays,  Sandy  Hook  Bay,  Raritan  Bay, 
Newark  Bay,  Arthur  Kill  and  Kill  Van 
Kull.  Deep  draft  vessels  are  required  to 
meet  certain  conditions  before  entering 
the  RNA.  The  conditions  are  imposed  in 
order  to  protect  the  subject  vessels  from 
subversive  or  terrorists  acts  and  to 
prevent  their  use  as  platforms  for 
terrorist  acts  against  individuals,  other 
vessels,  waterfront  facilities  or  adjoining 
population  centers. 

In  addition,  the  rule  restricts 
passenger  ferry  services  to  specific 
points  on  Manhattan  Island  at  which 
they  may  land  to  embark  or  disembark 
passengers.  This  restriction  is  intended 
to  prevent  undue  congestion  in  areas 
where  emergency  response  and  rescue 
vessels  are  operating  and  to  limit  the 
introduction  of  pedestrian  traffic  in 
restricted,  hazardous  portions  of  lower 
Manhattan. 

Any  vessel  authorized  by  its 
Certificate  of  Inspection  to  carry  more 
than  49  passengers  will  be  required  to 
submit  a  Vessel  Security  Plan  before 
being  allowed  to  operate  within  the 
RNA.  While  operating  witbin  the  RNA. 
passenger  vessels  authorized  to  carry 
more  than  49  passengers  must  employ 
methods  to  secure  the  vessel  from 
hijacking.  These  security  requirements 
will  help  to  ensure  that  passenger 
vessels  operating  in  close  proximity  to 
population  centers  and  waterfront 


facilities  cannot  be  commandeered  for 
use  by  terrorists  or  saboteurs. 

Recreational  vessels  are  prohibited 
from  operating  within  the  RNA.  This 
restriction  is  necessan'  in  order  to 
provide  security  for  waterfront  facilities 
susceptible  to  sabotage  or  terrorist  acts, 
alleviate  undue  vessel  traffic  congestion 
and  prevent  interference  with  law 
enforcement  and  emergency  response 
vessels  if  circumstances  permit  the 
resumption  of  some  recreational  vessel 
traffic,  the  Captain  of  the  Port  will 
broadcast  the  terms  and  conditions 
under  whii  h  recreational  vessels  may 
resume  operation  within  the  R.NA 

Included  within  the  regulaled 
navigation  area  is  a  special  sector, 
designated    Area  .'\",  which  includes  all 
waters  within  the  R.NW  consisting  of  the 
Hudson  River  south  of  the  Holland 
Tunnel  ventilators,  thence  west  of  line 
drawn  from  the  Crovemcir's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge,  thence  from  the 
southwest  corner  of  Pier  Lima  on 
Governor's  Island  to  Liberty  Island  Gong 
Buoy  29  (LLNR  34995)  thence  to  the 
southeast  corner  of  Pier  7  at  Liberty 
State  Park.  Only  emergency  response 
vessels  directly  assisting  with  the 
disaster  in  lower  Manhattan  may 
operate  in  Area  A  Commercial  vessels 
assisting  with  the  disaster  recovery 
efforts  in  Area  A  must  contact  Vessel 
Traffic  Services  New  York  (VTSNY) 
pnor  to  entering  this  emergency 
response  zone  All  vessels  operating 
within  Area  A  must  do  so  at  no  wake 
speeds,  or  10  knots,  whichever  is  less 
This  restriction  is  imposed  in  order  to 
prevent  interference  with  emergency 
response  personnel  and  equipment 
operating  on  and  adjacent  to  the  affected 
shoreline 

Violations  of  the  regulated  navigation 
areas  are  punishable  by  civil  penalties 
(not  to  exceed  $25,000  per  violation). 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  $250,000)  and  in  rem  liability 
against  the  offending  vessel. 

Safety  and  Security  Zones 

The  rule  also  establishes  six  distinct 
safety  and  security  zones  Four  of  the 
zones  are  established  by  reference  to 
fixed  boundaries  and  are  intended  to 
protect  individuals,  other  vessels  and 
waterfront  facilities  from  subversive  or 
terrorist  acts  Two  of  the  zones  are 
defined  by  reference  to  a  fixed  radius 
around  vessels  capable  of  movement 
throughout  the  Port  of  New  'Vork  Ne\N 
lersey  These  zones  are  intended 
principally  to  protect  the  vessels 
themselves  from  subversi\e  or  terrorist 
acts 
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No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  safety  and 
security  zone  and/ or  remove  any 
person,  vessel,  article  or  thing  from  a 
security  zone.  No  person  may  board. 
take  or  place  anv  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port. 

Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by. 
among  others,  civil  penalties  (not  to 
exceed  525,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  6  years 
and  a  fine  of  not  more  than  $250,000). 
in  rem  liability  against  the  offending 
vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulator.'  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(ai(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT I 
(44  FR  11040.  Februarv-  26.  1979).  The 
sizes  of  the  zones  are  the  minimum 
necessary'  to  provide  adequate 
protection  for  the  public,  vessels,  and 
vessel  crews  Any  vessels  seeking  entr\' 
into  or  movement  within  the  safety  and 
security  zones  must  request  permission 
from  the  Captain  of  the  Port  or  his 
authorized  patrol  representative.  Any 
hardships  experienced  by  persons  or 
vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulator.-  Flexibility  .\ct 
(5  use  601-€12).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 

governmental  jurisdictions  with 
populations  of  less  than  50,000. 

IFor  the  reasons  addressed  under  the 
Regulaton'  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  b05(b)  of  the  Regulatory' 
FlexibUity  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means  and  will  be  widely 
available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-1211, 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  LT  Kathleen 
Garza,  telephone  (718)  556-4407.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enf()r(  ement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
(Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

Thi.s  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520) 

Federalism 

A  rule  has  implications  for  federalism 

under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  d  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 


that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  nile  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 


Federal  Register /Vol.  66,  No.  196 /Wednesday,  October  10.  2001 /Rules  and  Reguldtmns        51561 


paragraph  34(g)  of  Commandant 
instruction  Ml 6475. ID,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C  1231.50  1'  SC.  191. 
33  CFR  1.0.5-l(g).  6  04-1.  H  04-6  160.5;  4^ 
CFR  1.46. 

2.  Add  temporar\'  §  165.T01-165  to 
read  as  follows: 

§  165.T01-165    Regulated  Navigation  Area: 
New  York  Marine  Inspection  Zone  and 
Captain  of  ttie  Port  Zone. 

(a)  Regulated  navigation  area.  The 
following  waters  within  the  boundaries 
of  the  New  York  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone  are 
established  as  Regulated  Navigation 
Areas: 

(1)  All  waters  of  the  Hudson  River, 
New  York  Harbor  Upper  and  Lower 
Bays,  Sandy  Hook  Bay,  Raritan  Bay. 
Newark  Bay,  Arthur  Kill  and  Kill  Van 
Kull,  within  the  following  boundaries: 
south  of  the  George  Washington  Bridge 
on  the  Hudson  River;  west  of  a  line 
drawn  from  the  Governor's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge;  north  of  a  line  drawn 
between  Rockaway  Point,  NY  and  the 
northern  tip  of  Sandy  Hook,  NJ;  south 
of  Leigh-Valley  Bridge;  and  east  of  the 
Raritan  River  Cut-off. 

(2)  Within  the  RNA  is  a  smaller  sector 
designated  Area  A — Lower  Manhattan: 
All  waters  within  the  RNA  consisting  of 
the  Hudson  River  south  of  the  Holland 
Tunnel  ventilators;  all  waters  west  of  a 
line  drawn  from  the  Governor's  Island 
ventilators  to  the  western  end  of  the 
Brooklyn  Bridge,  thence  from  the 
southwest  corner  of  Pier  Lima  on 
Governor's  Island  to  Liberty  Island  Gong 
Buoy  29  (LLNR  34995)  thence  to  the 
southeast  comer  of  Pier  7  at  Liberty 
State  Park. 

(b)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 


that  are  engaged  in  the  following 
operations: 

(1)  Law  enforcement: 

(2)  Emergency  response: 

(3)  Servicing  aids  to  navigation:  or 

(4)  Surv'eying,  maintenance,  nr 
improvement  of  waters  in  the  Regulated 
Navigation  Area. 

(c)  Effective  dates.  This  section  is 
effective  from  September  28.  2001 
through  April  8.  2002, 

(d)  Regulatjons  (1)  Onlv  f^merg^ncv 
response  vessels  directly  assisting  with 
the  disaster  in  lower  Manhattan  mav 
operate  in  the  sector  designated  Area  .A 
Commercial  vessels  assisting  with  the 
disaster  recover*-  efforts  in  Area  A  must 
contact  Vessel  Traffic  Services  New- 
York  (VTSNY)  prior  to  entering  the  area 
Vessels  transiting  Area  A  must  do  so  at 
no  wake  speed,  or  speeds  not  to  exceed 
10  knots,  whichever  is  less. 

(2)  Passenger  ferr\-  servif  p.s  operating 
within  the  RNA  are  not  authorized  to 
use  ferr>'  slips  south  of  14th  Street  in 
Manhattan,  without  receiving  express 
authorization  from  VTSN'Y 

(3)  Any  passenger  ferrv  operating 
within  the  RNA  is  required  to  contact 
VTSNY  before  getting  underway  to 
ensure  compliance  with  the  foregoing 
requirements  in  this  section  and  to 
inform  VTSNY  of  the  vessel's 
destination. 

(4)  No  vessel  whose  Certificate  of 
Inspection  authorizes  it  to  carrv  more 
than  49  passengers  may  enter,  transit  r)r 
operate  within  the  RNA  until  Coast 
Guard  Activities  New  York.  Inspection 
Division,  has  reviewed  and  approved 
that  vessel's  Security  Plan  An  approved 
Vessel  Security  Plan  submitted  in 
accordance  with  33  CFR  120  will  satisfy 
the  requirements  of  this  section  A 
Vessel  Security  Plan  shall,  at  a 
minimum: 

(i)  Describe  all  measures  taken  to 
ensure  the  physical  security  of  the 
vessel  and  the  security,  safety  and 
identity  of  persons  on  board  the  vessel. 

(ii)  Identify  those  areas  and  spaces  on 
the  vessel  that  passengers  are  restricted 
or  prohibited  from  entering  or  accessing: 
and 

(iii)  Establish  a  procedure  to  address 
and  report  terrorist  or  hijacking  threats. 

(5)  Each  passenger  vessel  whose 
Certificate  of  Inspection  authorizes  it  to 
carry  more  than  49  passengers  shall 
keep  its  pilot  house  door  closed  and 
locked  while  operating  within  the  RNA 
to  ensure  maximum  protection  of  the 
passengers  and  crew 

(6)  All  deep  draft  vessels  operating 
within  the  RNA  must  enter  the  Port  via 
Ambrose  or  Sandy  Hook  Channels 
Before  entering  the  RNA,  the  following 
conditions  must  be  met: 


(i)  The  vessel  must  undergo  a  port 
security  inspection  by  the  U.  S.  Coast 
Guard: 

(ii)  The  vessel's  agent  must  confirm 
that  the  vessel's  berth  is  ready  to  receive 
the  ship: 

(iii)  The  vessel  must  embark  a  pilot; 
and 

(iv)  The  vessel  must  be  escorted  by 
two  tugs  when  transiting  the  harbor 
inside  of  one  nautical  mile  (1  NM)  south 
of  the  \'errazano  Narrows  Bridge  or  the 
Outerbndge  Crossing. 

(7)  Recreational  vessels  are  prohibited 
from  operating  within  the  RNA.  If 
circumstances  permit  the  resumption  of 
some  recreational  vessel  traffic  during 
the  effective  period  of  this  rule,  the 
(aptain  oi  the  Port  will  broadcast  the 
terms  and  conditions  under  which 
recreational  vessels  may  operate  within 
the  RNA 

3   Add  temporary  §  165.T01-166  to 

read  as  follows 

§165.101-166     Safety  and  Security  Zones: 
New  York  Marine  Inspection  Zone  and 
Captain  of  tt>e  Port  Zone. 

[di  Safety  and  sft  unty  zones  The 
following  are  established  as  safety  and 
security  zones: 

(1 )  Safeti'  and  Securitv  Zone  A  Indian 
Point  Nuclear  Power  Plant:  All  waters  of 
the  Hudson  River  within  1000  yards  of 
the  Indian  Pmnt  Nu(  lear  Power  Station, 
located  south  of  Peekskili  Bav.  from 
Charles  Point  on  the  north  to  the 
overhead  power  cables  to  the  south. 

(Ji  Safety  and  Secunfy  Znnf-  P  OFM 
Emergencv  Command  Post.  .\\\  waters 
oi  the  Hudson  River  bound  by  the 
following  points  from  the  northeast 
corner  of  Pier  96  Manhattan,  where  it 
intersects  the  seawall,  thence  to 
approximate  position  40  46'23"N. 
073^5959"  W:  thence  to  40°45'56.4''  N. 
074"00'19  1"  W,  thence  to  the  southeast 
corner  of  Pier  84.  .Manhattan,  where  it 
intersects  the  seawall;  thence  along  the 
shoreline  to  the  point  of  origin  (NAD 
83) 

i^l  Safety  and  Secunty  Zone  C 
Liberty  Island  All  waters  of  Upper  New 
York  Bay  bound  bv  the  following  points: 
the  northeast  corner  of  Liberty  .State 
Park  in  approximate  position 
40'  42'20  4"  N,  074'02'06.2''  W;  thence  to 
Ellis  Island  Lighted  Gong  Buov  31 
(LLNR  .350051,  thence  U)  Libertv  Island 
Lighted  (;ong  Buoy  29  (LLNR  34995); 
thence  to  th(>  southeast  comer  of  Pier  7, 
Libertv  State  Park,  in  approximate 
position  40  41 '2b  2"  N.  074°03'17.9"  W 

i4 1  Siitety  and  Security  Zone  D.  USNS 
CXIMFORT  .X  moving  security  zone 
inc  ludint;  all  waters  within  a  200-vard 
radius  of  the  I ISNS  COMFORT  while  it 
is  transiting  iikm  red  or  berthed  in  any 
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portion  of  the  Port  of  New  York/New 
Jersey. 

(5)  Safety  and  Security  Zone  E  U.S. 
Coast  Guard  vessels:  All  waters  within 
a  100-vard  radius  of  any  anchored  U.S. 
Coast  Guard  vessel. 

(6)  Safety  and  Security  Zone  F  Bridge 
stanchions:  All  waters  within  25  yards 
of  any  bridge  stanchion  in  the  Port  of 
New  York/New  Jersey  including,  but  not 
limited  to,  the  following  bridges  at  the 
specified  mile  markers: 

(i)  In  the  East  River:  Brooklyn  Bridge 
(Mile  0.8).  Manhattan  Bridge  (Mile  1.1). 
Williamsburg  Bridge  (Mile  2.3), 
Queensboro  Bridge  (Mile  5.5).  Triboro 
Bridge  (Mile  7.8),  VVhitestone  Bridge 
(Mile  13.8)  and  Throgs  Neck  Bridge 
(Mile  15.8): 

(ii)  In  the  Hudson  River:  George 
Washington  Bridge  (Mile  11.8) 

(iii)  In  the  Kill  Van  Kull:  Bayonne 
Bridge  (Mile  1.5); 

(iv)  In  the  Arthur  KiJl  Outerbridge 
Crossing  (Mile  2.0),  Goethals  Bridge 
(Mile  11.5)  and  AK  Lift  Bridge  (Mile 
11.6);  and 

(v)  In  New  York  Harbor-  Verrazano 
Narrows  Bridge. 

(b)  Effective  dates  This  section  is 
effective  from  September  28,  2001 
through  April  8.  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel 
These  personnel  comprise 
commissioned,  warrant,  and  pettv 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  bv 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed 

Dated:  September  28.  2001. 
G.N'.  Nacarra. 

Rear. Admiral.  U.S.  Coast  Guard  District 

Commander 

!FK  [>)(    Ol-252<)0  Filed  10-9-01;  8:45  am) 

BtUJNG  CODE  491(>-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD07-01-037] 
RIN2115-AES4 

Regulated  Navigation  Area:  Savannah 
River,  Georgia 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  Regulated 
Navigation  Area  (RNA)  on  a  portion  of 
the  Savannah  River  to  regulate 
waterwav  traffic  when  vessels  carrying 
Liquefied  Natural  Gas  (LNG)  are 
transiting  or  moored  on  the  .Savannah 
River  This  action  is  necessary  because 
of  the  size,  draft,  and  volatile  cargo  of 
LNG  tankships.  This  rule  enhances 
public  and  maritime  safety  by 
miniinizing  the  risk  of  collision,  allision 
or  grounding  and  the  possible  release  of 
LNG. 

DATES:  This  rule  is  effective  from  12:01 
a.m.  on  -September  30,  2001  until  11:59 
p.m.  on  March  31.  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Savannah,  Juliette 
Gordon  Low  Federal  Building,  Suite 
1017,  100  W  Oglethorpe,  Savannah. 
C^eorgid  31401   Coast  Guard  Marine 
Safety  Office  Savannah  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket  [CGD07-01- 
037|.  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copving  at  Marine  Safety  Office 
Savannah,  between  7:30  a.m.  and  4:30 
p  m  .  Monday  through  Friday,  except 
Fedf^ral  hfilidavs 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  Hanzalik 
at  the  Marine  Safety  Office  Savannah; 
phone  (912)  652-4353  extension  205. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  19.  2001  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  entitled 
Regulated  Navigation  Area;  Savaimah 
River,  Georgia  (66  FR  32915).  The  Coast 
Guard  received  twenty-two  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held  Due  to  the  substantial 
amendments  to  the  proposed  rule  as  a 
result  of  these  comments,  additional 
research,  and  simulations  conducted  by 
the  U.S.  Coast  Guard,  this  temporary- 
final  rule  is  established  while  a 
supplemental  notice  of  proposed 
rulemaking  is  issued  and  comments 
received 

This  temporary  rule  is  needed  while 
we  allow  the  public  to  comment  on  our 
modified  proposed  rule  because  of  the 
imminent  start  up  of  the  Southern  LNG 
Llba  Island  facility  and  arrival  of  LNG 
tankships. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B).  the 


Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  On  June  19, 
2001  we  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  entitled  Regulated  Navigation 
Area;  Savannah  River,  Georgia  (66  FR 
32915).  This  NPRM  proposed  the 
general  regulatory  scheme  contained  in 
this  temporary  rule.  Due  in  part  to  the 
comments  we  received,  we  will  publish 
a  supplemental  notice  of  proposed 
rulemaking  (SNRPM)  and  propose 
another  final  rule,  offering  the  public 
the  opportunity  to  comment  on  our 
revised  proposal.  However,  immediate 
action  is  necessary  to  protect  the  public 
from  the  dangers  associated  with 
transporting  LNG. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  port  of  Savannah  will  begin 
receiving  LNG  tankships  at  the  Southern 
LNG  Elba  Island  facility  in  early  October 
2001.  This  temporary  rule  is  necessary 
to  protect  the  safety  of  life  and  property 
on  the  navigable  waters  from  hazards 
associated  with  LNG  activities. 

The  Savannah  River  has  a  narrow  and 
restricted  channel  with  many  bends. 
The  LNG  facility  is  located  at  one  of 
these  bends  on  Elba  Island.  The  LNG 
tankship  berth  is  located  adjacent  to  and 
parallel  with  the  toe  of  the  shipping 
channel.  Because  of  these  factors,  the 
hazardous  nature  of  LNG  and  the 
substantial  volume  of  deep  draft  vessel 
traffic  in  Savannah  (approximately  5000 
annual  transits),  the  risk  of  collision  or 
allision  involving  an  LNG  tankship 
must  be  addressed. 

The  Elba  Island  LNG  facility  has  been 
struck  by  passing  vessels  twice  in  the 
past  20  years.  In  both  instances  the 
facility  was  inactive,  however,  damage 
to  both  the  facility  and  vessels  was 
extensive.  The  potential  consequences 
from  this  type  of  allision  would  be 
significantly  more  severe  with  an  LNG 
tankship  moored  at  the  Elba  Island 
dock.  This  temporary  rule  is  needed  to 
prevent  incidents  involving  a  LNG 
tankship  in  transit  or  while  moored  at 
the  facility. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  twenty-two 
comment  letters  addressing  the  notice  of 
proposed  rulemaking.  The  Coast  Guard 
has  incorporated  some  of  the  comments 
and  made  content  changes  and  other 
administrative  and  numbering 
corrections  in  this  temporary  final  rule. 
The  specific  section  of  the  proposed 
rule  that  each  comment  or  group  of 
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comments  addresses  is  below  in  bold 
text.  The  Coast  Guard's  response  to  the 
comments  immediately  follows  the 
bolded  text. 

Two  comments  concerned  the 
proposed  construction  of  the  Jasper 
County  waterfront  facility  in  the  vicinity 
of  the  LNG  terminal.  While  we 
acknowledge  the  possibility  of  this 
facility's  construction,  no  regulatory 
approvals  have  been  granted  for  the 
proposed  Jasper  County  facility  and 
immediate  action  is  needed  to  address 
the  current  situation.  We  have  not 
modified  the  rule  in  light  of  these  two 
comments. 

33  CFR  165.756(d)(l)(i).  "Except  for  a 
vessel  that  is  moored  at  a  marina,  wharf, 
or  pier,  and  that  remains  moored,  no 
vessel  greater  than  1600  gross  tons  is 
permitted  within  the  Regulated 
Navigation  Area  without  the  consent  of 
the  Captain  of  the  Port  (COTP)' 

The  Coast  Guard  received  four 
comments  expressing  concern  over 
potential  delays  during  a  LNG  tankship 
arrival  and  departure.  The  Coast  Guard 
believes  that' any  potential  delays 
associated  with  LNG  tankship 
movements  will  be  minimized  through 
coordination  during  pre-transit 
conferences  conducted  bv  the  Captain  of 
the  Port  (COTP)  prior  to  a  LNG 
tankship's  arrival  and  departure  and  by 
the  pre-positioning  of  additional  towing 
vessels  by  the  LNG  facility  in  support  of 
this  RNA. 

33  CFR  165.756(d)(2)(iv)  Requirements 
for  vessels  carrying  LNG;  "Not  enter  or 
get  underway  within  the  regulated 
navigation  area  if  visibility  during  the 
transit  is,  or  is  expected  to  be,  less  than 
three  (3)  miles.  *   *   •■ 

Two  respondents  provided  specific 
comments  concerning  the  three-mile 
visibility  restriction.  The  comments 
noted  the  proposed  rule  would  impose 
visibility-based  restrictions  on  LNG 
tankships  that  may  be  considered 
different  from  those  applicable  to 
similar  size  vessels.  The  Coast  Guard 
has  carefully  considered  these 
comments  and  has  eliminated  the 
specific  language  requiring  at  least  three 
miles  of  visibility.  Instead,  visibility 
issues  will  be  addressed  on  a  case-by- 
case  basis  with  input  from  the  Coast 
Guard,  the  pilot  and  the  master  of  the 
LNG  tankship  during  the  pre-transit 
conference  required  in  the  Savannah 
Area  Liquefied  Natural  Gas  (LNG) 
Vessel  Management  and  Emergency 
Plan.  This  will  allow  greater  flexibility 
for  vessel  entry  based  on  the 
professional  judgment  of  the  mariners 
making  the  transit  and  the  Coast  Guard. 
Section  165.756(d)(2)(iv)  of  the 
proposed  rule  has  been  modified  and 


renumbered  to  read  165(d)(l)(iii)(4), 
"Not  enter  or  get  underway  within  the 
RNA  if  visibility  during  the  tjansit  i.s  nnt 

sufficient  to  safely  navigate  the  channel 

*   *   » •• 

33  CFR  165.756(d)(3).  "Restrictions  on 
vessel  operations  while  a  LNG  vessel  is 
moored:  " 

The  Coast  Guard  amended  the 
proposed  rule  concerning  the  protwrtion 
of  passing  vessels  under  1600  gros.s  tons 
as  they  pass  a  LNG  tankship  while  it  is 
moored  at  the  LNG  terminal  This 
temporary  final  rule  prohibits  vessels 
less  than  1600  gross  tons  from 
approaching  within  70  yards  of  a 
moored  LNG  tankship.  This  change  was 
made  to  protect  vessels  less  than  1600 
gross  tons  from  the  hazards  associated 
with  the  transfer  of  LNG  at  the  Elba 
Island  terminal  This  change  will  not 
restrict  vessel  movement  within  the 
deep  draft  channel  and  will  have 
minimal  or  no  impact  on  commercial  or 
recreational  vessel  traffic 
33  CFR  165.756(d)(3)(i)  and  (li)  Towing 
vessel  requirements  for  the  L.N(j  facilitv 
The  LNG  facility  ■*    *    •  shall  statu. n 
and  provide  a  minimum  of  two  (2) 
towing  vessels  each  with  a  minimum  of 
100,000  pounds  of  bollard  pull  to  safely 
maneuver  transiting  vessels  greater  than 
1600  gross  tons  *   *   *"  and  for 
transiting  vessels  over  1600  gross  tons 
while  a  LNG  vessel  is  moored  at  the 
facility,  "when  passing  a  moored  LNG 
vessel  shall  have  a  minimum  of  two  (2) 
towing  vessels  in  escort  each  with  a 
minimum  of  100.000  pounds  of  bollard 
pull.  *    •    *" 

The  Coast  Guard  has  amended  this  2- 
tug  requirement  based  on  simulations 
conducted  at  Marine  Safety 
International.  The  objective  of  this 
section  is  to  prevent,  or  mitigate  the 
potential  consequences  of  a  vessel 
alliding  with  a  moored  LNG  tankship 
Based  on  simulations  conducted  and  a 
review  of  existing  industry  escort 
operations,  the  Coast  Guard  has 
determined  that  an  adequate  level  of 
safety  can  be  achieved  with  two  towing 
vessels  having  adequate  bollard  pull. 
horsepower  and  the  capability  to 
operate  in  the  "indirect  mode.  '  These 
simulations  also  revealed  that  other 
combinations  of  operation  by  towing 
vessels  not  made-up  to  the  escorted 
vessel  prior  to  the  onset  of  the  same 
emergent  situation,  or  by  towing  vessels 
not  capable  of  safely  operating  in  the 
indirect  mode,  whether  made-up  or  not. 
consistently  failed  to  prevent  a  high 
impact  allision.  Similar  escort 
requirements  typically  applied  to 
tankships  on  the  West  Coast  of  the 
United  States  have  successfully 
controlled  and/or  arrested  escorted 


vessels   movements  uruter  I'meru'i-n' 
r.irr;umstan<,:es 

Therefore,  the  Coast  Guard  amended 
section  (d)(.T)(ii)  of  the  proposed  rule  to 
read:    Transiting  vessels  1600  gross  tons 
or  greater,  when  passing  a  moored  LNG 
tankship.  shall  have  a  minimum  of  two 
[2]  towing  vessels,  each  with  a 
minimum  c:apa(  it\  i  f  l()()  itOO  pounds  of 
bollard  pull  4  tif)(i  tut^-'p.  uir  ,ind  the 
ability  t(i  s,itej\  {i[i.-i,iti   ,1,  ;;..  iii.iirect 
mode,  made- up  m  such  a  way  as  to  be 
immediateK  a\  aildhle  to  arrest  and/or 
control  the  motion  of  an  escorted  vessel 
in  the  event  of  steering,  propulsion  or 
other  Cdsiialty 

The  Coast  Guard  received  two 
comments  concerning  the  potential  for 
liability  claims  due  to  the  facility  having 
tri  provide  esf  (irt  towing  vessel  services. 
These  comments  generally  asserted  that 
because  escort  tugs  were  being  required 
bv  a  federal  regulation,  the  facility 
should  not  be  liable  for  any  damages 
incurred  during  esi  ort  operations. 

This  temporary  rule  addresses  safety 
issues  associated  with  the  navigable 
waters  nf  the  United  States  and 
attempting  to  address  liability  issues  in 
this  rule  is  inappropriate.  Ultimately, 
issues  related  to  liability  will  be 
resolved  in  the  legal  process, 
33  CFR  165.756(d)(3)(ii)  "Transiting 
vessels  over  IfiOO  gross  tons  when 
passing  a  mimred  L.NG  vessel  shall  have 
a  minimum  of  two  (2)  towing  vessels  in 
escort  each  with  a  minimum  of  100,000 
pounds  of  bollard  pull  made  up  in  a 
wa\  to  safelv  maneuver  past  the 
transferring  LN(J  vessel.  Outbound 
vessels  shall  be  esiorted  from  the 
terminus  nf  the  Fort  Jackson  range  until 
the  vessel  is  safeh  past  the  LNG  dock 
Inbound  vessels  shall  be  escorted  from 
Field  s  Ciut  until  the  vessel  is  safely  past 
the  LNG  dock  ' 

The  C.oast  (,uard  received  sixteen 
comments  objecting  to  the  requirement 
that  tugs  make-up  to  vessels  over  1600 
gross  tons  as  ihev  pass  a  moored  LNG 
tankship  These  (  nmments  agreed  with 
the  requirement  fur  ha\  ing  vessels 
escorted  but  asserte<-i  that  either  the 
pilot,  the  mastin  and  or  the  towing 
vessel  oper.itnr'-  --iiiiuid  make  the 
decision  on  \\lieth>'r  to  make-up.  or  that 
towing  vessels  should  not  be  made-up 
because  this  type  of  arrangement 
provided  no  additional  level  of  safety. 

We  disagree  with  comments  asserting 
that  the  towing  vessel  should  not  be 
made-up.  As  previously  discussed  in 
the  NPRM  under  the  heading  of  33  CFR 
IbS  756(d)(3)(i)  and  (ii).  Coast  Guard 
research  clearly  indicates  that  the  most 
effective  wav  to  maneuver  and  control 
a  vessel  is  if  it  is  made-up  to  towing 
vessels.  These  conclusions  have  been 
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tested  and  were  verified  by  simulations 
based  on  similar  historical  casualty 
scenarios 

Consid?ring  the  pro.ximitv  of  the 
moored  LNG  tankship  to  the  shipping 
channel,  as  well  as  the  restricted  nature 
of  the  waterway,  the  safe  option  of 
requiring  towing  vessels  to  be  made-up 
to  the  escorted  vessel  is  prudent  During 
a  casualty  (steering  or  propulsion). 
reaction  time  is  critical.  By  ensuring  the 
escorting  towing  vessels  are  made-up 
prior  to  a  casualty,  control  will  be 
immediate  and  any  delays  associated 
with  attempting  to  make-up  at  the  point 
of  extremis  will  be  eliminated 

We  received  nine  comments 
expressing  concern  related  to  potential 
cost  for  the  delays  associated  with  the 
making-up  of  towing  vessels  to  vessels 
passing  the  moored  LNG  tanker.  Manv 
of  the  comments  stated  that  delays  du*^ 
to  towing  vessel  availability  and  the 
time  required  to  make-up  would  have 
an  adverse  economic  impact. 

Based  on  simulations  conducted,  the 
additional  time  needed  to  make-up  was 
minimal  as  compared  with  normal 
transits  and  passing  at  minimum  speed 
The  time  required  to  make-up  results  in 
minimal  delays  because  the  passing 
vessel  continues  its  forward  movement 
dunng  this  evolution.  The  minimal 
make-up  time  is  significant,  however, 
when  a  vessel  is  in  extremis  and 
reaction  time  must  be  nearly 
instantaneous.  For  these  reasons  and  as 
previously  discussed,  the  Coast  Guard 
continues  to  require  that  the  escort 
towing  vessels  be  made-up  to  the 
escorted  vessel 

The  Coast  Guard  received  eight 
comments  concerning  the  length  of  the 
escort  zone  for  vessels  passing  a  LNG 
tankship  while  it  is  moored.  The 
original  proposed  zone  was  from  Fort 
lackson  to  Elba  Island  Cut.  Since 
publishing  the  notice  of  proposed 
rulemaking,  additional  research  has 
been  conducted  which  suggests  that  a 
reduction  in  the  size  of  the  escort  zone 
will  not  adversely  affect  the  level  of 
safety.  VVe  agree  with  the  comments  and 
have  amended  the  temporary  final  rule 

We  recognize  circumstances  will 
dictate  the  distance  and  time  required  to 
make-up  the  towing  vessels.  It  is  left  to 
the  professional  judgment  of  the 
mariners  involved  in  the  evolution  to 
ensure  the  vessels  are  properly  made-up 
prior  to  passing  Bight  Channel  Light  46 
for  outbound  vessels  and  Elba  Island 
Light  37  for  inbound  vessels  and  that 
vessels  remain  made-up  until  clear  of 
the  LNG  tankship.  (NOTE:  The  distance 
between  Lights  46  &  37  is  approximately 
2.1  nautical  miles  or  approximately  1 
nautical  mile  either  side  of  the  facility. 
The  originally  proposed  zone  size  was 


3.3  nautical  miles  or  roughly  1.6 
nautical  miles  on  either  side.) 
33CFR  165.756(d)(3)(iii)  "*    *    *  the 
operator  of  the  facility  where  the  LNG 
vessel  is  moored  shall  provide  at  least 
one  towing  vessel  with  sufficient 
capacity  to  safclv  hold  the  LNG  vessel 
to  the  dock  while  U'ansiting  vessels 
pass." 

Two  respondt-nts  provided  specific 
comments  concerning  the  requirement 
to  provide  at  least  one  t(jwing  vessel 
with  sufficient  r.apacitv  to  safely  hold 
the  l.N(i  tankship  to  thf  dock  while 
transiting  vessels  pass.  The  fioast  Guard 
has  carefullv  considered  these 
comments  and  has  determined  that  the 
original  vvtjrdiny  nf  this  requirement 
may  restrict  the  flexibility  of  the 
"standby"  towing  vessel  to  assist  in  a 
wider  range  of  casualtv  scenarios.  The 
Coast  Guard  has  amended  and 
renumbered  section  (d)(3)(iii)  of  the 
proposed  rule  to  now  read  (d){2)(ii):  "In 
addition  to  the  two  towing  vessels 
required  hv  section  (d)(2)(i)  of  this  part, 
the  operator  of  the  facility  where  the 
LNG  tankship  is  moored  shall  provide  at 
least  one  (1)  standby  towing  vessel  of 
sufficient  capacity  to  take  any 
appropriate  actions  in  an  emergency  as 
directed  by  the  LNG  vessel  bridge 
watch  ' 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979) 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  so  that  a  full 
Rpgulatnrv  Evaluation  under  paragraph 
IOh  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  Only 
an  estimated  one  percent  of  the  aimual 
transits  on  the  .Savannah  River  will  be 
LNG  tankships  Further,  all  LNG  transits 
will  be  coordinated  and  scheduled  with 
the  pilots  and  the  (]oast  Guard  Captain 
of  the  Port  to  minimize  port  disruption 
and  delays  for  other  commercial  traffic, 
and  LNG  tankships.  Finally,  requests  to 
enter  the  RNA  mav  he  granted  on  a  case- 
by-case  basis  bv  the  Coast  Guard 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  LNG  vessels  will  comprise  an 
estimated  one  percent  of  the  large 
commercial  vessel  transits  on  the 
Savannah  River.  Further,  the  tug  escort 
requirements  of  this  rule  for  vessels 
transiting  past  a  moored  LNG  vessel  will 
only  affect  an  estimated  12%  of  all  large 
commercial  vessel  transits  on  the  River. 
Delays,  if  any,  will  be  minimal  because 
vessel  speeds  would  be  reduced 
regardless  of  the  tug  requirements. 
Delays  for  inbound  and  outbound  traffic 
due  to  LNG  transits  will  be  minimized 
through  pre-transit  conferences  with  the 
pilots  and  the  Coast  Guard  Captain  of 
the  Port.  Finally,  the  RNA  requirements 
are  less  burdensome  for  smaller  vessels, 
which  are  more  likely  to  be  small 
entities,  because  of  the  lower  risk 
associated  with  these  vessels. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubic  Law  104- 
121),  we  offered  to  assist  small  entities 
■in  understanding  this  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Small  businesses  may  also 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar\'  regulator),'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  vear. 
Though  this  rule  would  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  i.s  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a    significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effet  t 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  b\  th>' 
Administrator  of  the  Office  of 
Information  and  Regulator\-  Affairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  .Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1.  paragraph  (34  Kg),  of 
Commandant  Instruction  M16475  ID, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeepint; 
requirements.  Security  measures. 
Waterways 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  lh.5 
reads  as  follows: 

Authority:  .3.3  U.S.C.  1231;  50  L'.S.C   191; 
33  CFR  1  (J,S-l(g).  6  04-1.6.04-6,  and  160.5: 
49  CFR  1  4h 

2   Section  165  T07-037  is  added  to 
read  as  follows: 

§165.T07-037    Regulated  Navigation  Area: 
Savannah  River,  Georgia. 

(a)  Regulated  \avigation  Area  tHSAi. 
The  Savannah  River  between  Fort 
Jackson  (32-04,93' N,  08r02  19' W)  and 
the  Savannah  River  Channel  Entrance 
Sea  Buoy  is  a  regulated  navigation  area 

(b)  Definitions  The  following 
definitions  are  used  in  this  section: 

Bollard  pull  is  an  industr\'  standard 
used  for  rating  tug  capabilities  and  is 
the  pulling  force  imparted  by  the  tug  to 
the  towline.  It  means  the  power  that  an 
escort  tug  can  apply  to  its  working 
line(s)  when  operating  in  a  direct  mode. 

Direct  Mode  is  a  towing  technique 
which,  for  the  purpose  of  this 
regulation,  is  defined  as  a  method  of 
operation  by  which  a  towing  vessel 
generates  by  thrust  alone;  towline  forces 
at  an  angle  equal  to  or  nearly  equal  to 
the  towline,  or  thrust  forces  applied 
directly  to  the  escorted  vessel  s  hull 


Indirect  Mode  is  a  towing  technique 
which,  for  the  purpose  of  this 
rf^ulatKjn.  is  defined  as  a  method  of 
operation  by  which  an  escorting  towing 
vessel  generates  towline  forces  by  a 
combination  of  thrust  and 
hvdrodynamic  forces  resulting  from  a 
presentation  of  the  underwater  body  of 
the  towing  vessel  at  an  oblique  angle  to 
tlie  towline.  This  method  increases  the 
resultant  bollard  pull,  thereby  arresting 
and/or  controlling  the  motion  of  an 
escorted  vessel. 

LNG  tankship  means  a  vessel  as 
described  in  Title  46,  Code  of  Federal 
Regulations,  Part  154. 

Made-up  means  physically  attached 
by  cable,  towline,  or  other  secure  means 
in  such  a  way  as  to  be  inunediately 
ready  to  exert  force  on  a  vessel  l)eing 
escorted. 

Make-up  means  the  act  of.  or 
preparations  for  becoming  made-up. 

Operator  means  the  person  who 
owns,  operates,  or  is  responsible  for  the 
operation  of  a  facility  or  vessel. 

Savaniiiih  Hner Channel  Entrance 
Sea  Buov  means  the  aid  to  navigation 
labeled  R  W  "T"  Mo  (A)  WHIS  on  the 
National  ( )i  r.mu-  and  Atmospheric 
.■\dni;ni^tr.itiuii  s  (NOAA)  Nautical 
(  tiart  ■;  1  '■  IJ 

Standby  means  immediately 
availahjo  ready,  and  equipped  to 
condiH  t  .  iptr.tiii  in^ 

I  'n(]fn\'u\  nitMH^  that  a  vessel  is  not 
ri!  anchor,  madi  f.i-i  to  the  shore,  or 
aiiround. 

ill  Applicability  This  section  applies 
tn  all  vessels  operating  within  the  RNA. 
in(  luding  naval  and  public  vessels. 
except  vessels  that  are  engaged  in  one 
of  the  following  operations: 

(1)  Law  enforcement  or  search  and 
rescue  operations: 

(2)  Servicing  aids  to  navigation; 

(3)  Surveying,  maintenance,  or 
improvement  of  waters  in  the  RNA;  or 

(4)  Actively  engaged  in  escort, 
maneuvering  or  support  duties  for  the 
LNG  tankship. 

(dj  Regulations.  (1)  Restrictions  on 
vessel  operations  while  a  Liquefied 
Natural  Gas  (LNG)  tankship  is  underway 
within  the  RNA. 

(i)  Except  for  a  vessel  that  is  moored 
at  a  marina  wharf,  or  pier,  and  remains 
moored,  no  vessel  1600  gross  tons  or 
greater  is  permitted  within  the  RNA 
without  the  consent  of  the  Captain  of 
the  Port  (COTP) 

(ii)  All  vessels  under  1600  gross  tons 
shall  keep  clear  of  transiting  LNG 
tankships 

(lii)  The  owner,  master,  or  operator  of 
a  vessel  carrying  LNG  shall: 

(A)  Comply  with  the  notice 
requirements  of  33  CFR  Part  160. 
I'pdates  are  encouraged  at  least  12 
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hours  before  arrival  at  the  RNA 
boundaries.  The  COTP  may  delay  the 
vessels  entry  into  the  RNA  to 
accommodate  other  commercial  traffic: 
LNG  tankships  are  further  encouraged  to 
include  in  their  notice  a  report  of  the 
vessel's  propulsion  and  machinen,' 
status  and  any  outstanding 
recommendations  or  deficiencies 
identified  by  the  vessel's  classification 
society  and,  for  foreign  flag  vessels,  anv 
outstanding  deficiencies  identified  bv 
the  vessel's  flag  state, 

(B)  Obtain  permission  from  the  COTP 
before  commencing  the  transit  into  the 
RNA 

(C)  While  transiting,  make  secuntv 
broadcasts  ever\'  15  minutes  as 
recommended  by  the  VS.  Coast  Pilot  5 
Atlantic  Coast.  The  person  directing  the 
vessel  must  also  notify  the  COTP 
telephonically  or  by  radio  on  channel  \.] 
or  16  when  the  vessel  is  at  the  following 
locations:  Sea  Buoy,  Savannah  fetties. 
and  Fields  Cut. 

(D)  Not  enter  or  get  underway  within 
the  RNA  if  visibility  during  the  transit 
is  not  sufficient  to  safely  navigate  the 
channel,  and/or  wind  speed  is,  or  is 
expected  to  be,  greater  than  25  knots. 

IE)  While  transiting  the  RNA,  the  LNG 
tankship  shall  have  sufficient  towing 
vessel  escorts. 

(2)  Requirements  for  LNG  facilities: 
(i)  The  operator  of  a  facility  where  a 

LNG  tankship  is  moored  shall  station 
and  provide  a  minimum  of  two  (2) 
escort  towing  vessels  each  with  a 
minimum  of  100,000  pounds  of  bollard 
pull,  4,000  horsepower  and  capable  of 
safely  operating  in  the  Indirect  mode,  to 
escort  transiting  vessels  1600  gross  tons 
or  greater  past  the  moored  LNG 
tankship 

(ii)  In  addition  to  the  two  towing 
vessels  required  by  paragraph  (d)(2){i)  of 
this  section,  the  operator  of  the  facility 
where  the  LNG  tankship  is  moored  shall 
provide  at  least  one  (1)  standby  towing 
vessel  of  sufficient  capacity  to  take 
appropriate  actions  in  an  emergency  as 
directed  by  the  LNG  vessel  bridge 
watch. 

(3)  Requirements  for  vessel  operations 
while  a  LNG  tankship  is  moored: 

(i)  While  moored  within  the  RNA, 
LNG  tankships  shall  maintain  a  bridge 
watch  of  appropriate  personnel  to 
monitor  vessels  passing  under  escort 
and  to  coordinate  the  actions  of  the 
standby  towing  vessel  required  in 
paragraph  (d)(2)(ii)  of  this  section  in  the 
event  of  emergency. 

(ii)  Transiting  vessels  1600  gross  tons 
or  greater,  when  passing  a  moored  LNG 


tankship,  shall  have  a  minimum  of  two 

(2)  towing  vessels,  each  with  a 
minimum  capacity  of  100,000  pounds  of 
hdllard  pull.  4.000  horsepower,  and  the 
ability  to  operate  safely  in  the  indirect 
mode,  made-up  in  such  a  way  as  to  be 
immediatelv  available  to  arrest  and/or 
control  the  motion  of  an  escorted  vessel 
in  the  event  of  steering,  propulsion  or 
other  casualty  While  it  is  anticipated 
that  vessels  will  utilize  the  facility 
provided  towini^  vessel  services 
required  in  paragraph  (d)(2)(i)  of  this 
section,  this  regulation  does  not 
preclude  esc:orted  vessel  operators  from 
providing  their  own  towing  vessel 
escorts,  provided  thev  meet  the 
requirements  of  this  part. 

(A)  Outbound  vessels  shall  be  made- 
up  and  escorted  from  Bight  Channel 
Light  46  until  the  vessel  is  safely  past 
the  LN(]  dock, 

(B)  Inbound  vessels  shall  be  made-up 
and  escorted  from  Elba  Island  Light  37 
until  the  vessel  is  safely  past  the  LNG 
dock. 

(iii)  .Ml  vessels  of  less  than  1600  gross 
tons  shall  not  approach  within  70  yards 
of  a  LNG  tankship. 

(e)  L\'(i  Schedule  The  Captain  of  the 
Port  will  issue  a  Broadcast  Notice  to 
Mariners  to  inform  the  marine 
community  of  sc:heduled  LNG  tankship 
activities  during  which  the  restrictions 
imposed  by  this  part  are  in  effect. 

(f)  Waivers  I'l  1  The  COTP  may  waive 
anv  requirement  in  this  section,  if  the 
COTP  finds  that  it  is  in  the  best  interest 
of  safety  or  in  the  interest  of  national 
security. 

(2)  An  application  for  a  waiver  of 
these  requirements  must  state  the 
compelling  need  for  the  waiver  and 
describe  the  proposed  operation  and 
methods  by  which  adequate  levels  of 
safety  are  to  be  obtained. 

(g)  Enforcement.  Violations  of  this 
RNA  should  be  reported  to  the  Captain 
of  the  Port.  Savannah,  at  (912)  652- 
4353  In  accordance  with  the  general 
regulations  in  §  165  13  of  this  part,  no 
person  may  cause  or  authorize  the 
operation  of  a  vessel  in  the  Regulated 
Navigation  Area  contrary  to  the 
regulations. 

Dated   September  29.  2001. 
lames  S.  Carmichael, 

Hear  Admiral.  U  S  Coast  Guard,  Commander. 
.Sevpnf/i  Coast  Guard  District 
iFK  Dor    01-2=i287  Filed  10-9-01;  8:45  am] 
BILU»4G  COOC  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  235-0296;  FRL-7066-9] 

Revisions  to  tt>e  Caiifomia  State 
implementation  Plan,  Tehama  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  of  a  revision  to  the  Tehama 
County  Air  Pollution  Control  District 
(TCAPCD)  portion  of  the  Caiifomia 
State  Implementation  Plan  (SIP).  This 
action  was  proposed  in  the  Federal 
Register  on  November  19.  1999  and 
concerns  volatile  organic  compound 
(VOC)  emissions  from  organic  solvents. 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  incorporates  a  local  rule  that 
regulates  these  emission  sources  into 
the  federally  approved  SIP. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
November  9,  2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 
Environmental  Protection  Agency. 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
Caiifomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Tehama  County  Air  Pollution  Control 

District.  1750  Walnut  Street.  P.O.  Box 

38.  Red  Bluff,  CA  96080. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1199, 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docxunent,  "we,"  "us" 
and  "oMi"  refer  to  EPA. 

I.  Proposed  Action 

On  November  19,  1999  (64  FR  63268), 
EPA  proposed  a  limited  approval  of  the 
following  rule  that  was  submitted  for 
incorporation  into  the  Caiifomia  SIP. 


Local  agency 


Rule  No. 


Rule  title 


Adopted   j    Sutxnitted 


TCAPCD 


4  22    Industnal  Use  of  Organic  Solvents 


08/04/87 


11/19/87 
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We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  As  authorized  under 
section  nO(k)(3).  EPA  is  simultaneously 
finalizing  a  limited  disapproval  of  this 
rule.  This  limited  disapproval,  although 
not  specifically  stated  in  the  proposed 
rule,  is  implied  by  the  limited  approval. 
Some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act.  These 
provisions  include  the  following: 

1.  A  director's  discretion  to  choose 
and  approve  test  methods  to  determine 
conformance. 

2.  The  absence  of  specified  test 
methods  or  monitoring  protocols. 

3.  A  lack  of  record  keeping 
provisions. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 

II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments. 

III.  EPA  Action 

Our  assessment  of  the  rule  as 
described  in  our  proposed  action  is 
unchanged.  Therefore,  as  authorized  in 
sections  110(k)(3)  and  301(a)  of  the  Act, 
EPA  is  finalizing  a  limited  approval  of 
the  submitted  rule.  This  action 
incorporates  the  submitted  rule  into  the 
California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  this  rule.  This  limited 
disapproval,  although  not  specifically 
stated  in  the  proposed  rule,  is  implied 
by  the  limited  approval.  No  sanctions 
under  section  179  are  associated  with 
this  final  action,  befcause  control  of 
these  sources  is  not  required  for 
attainment  of  the  NAAQS.  Note  that  the 
submitted  rule  has  been  adopted  bv  the 
TCAPCD,  and  EPA's  final  limited  ' 
disapproval  does  not  prevent  the  local 
agency  from  enforcing  it. 

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 


state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  th^ 
Administrator  certiiios  that  thi^  rule 
will  not  have  a  significant  ec  onomic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator)  Flexihilit\ 
Act  (5  U.SC,  601  et  ,seq  |   Betausc  this 
rule  approves  pre-e.xisting  nujiiirenient.s 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law   it  does  nut 
contain  any  unfunded  mandalf  or 
significantly  or  uniquelv  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  .Act  of  1995 
(Public  Law  104-4J  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  tho 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  .November  9.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FK 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  uf 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarv'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U  S.C 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessarv' 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 


with  lAtM  uti\.'  Order  1  Jt>.iO(53  FR 
8859.  Mdn.h  15.  I'dbHj  L'>  examining  the 
takings  implications  of  the  rule  in 
d'  1  I  'rd.int  f  u  it!)  the  "Attorney 
( .1  III  i.il  -  >ii{^  licmental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
\  'nantuipated  Takings"  issued  under 
th(  I'MM  utive  order.  This  rule  does  not 
iiii|   "^«  ,iii  information  collection 
!   irii  II  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
nf  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  IS  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cann<it  tdke  cfffM  t  until  published  in  the 
Federal  Register    I  tu^  n  tion  is  not  a 
'  ma)or  rule    as.  duhuea  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filiii  jn  !he  United 
States  Court  of  Appeals  ioi  the 
appropriate  circuit  by  December  10. 
2001   Filing  a  petition  for 
rt'fonsideratiun  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
ni  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petilinn  for  judicial 
review  may  be  file(i.  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  may  not  be 
(  halienged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  1 

List  of  Subjects  in  40  t;FR  Part  52 

Environmental  prnte(  tiun.  Air 
pollution  control  Incorporation  by 
reference,  Intergovernmental  relations, 
Reporting  and  recordkeepine 
requirements.  Volatile  oreanic 
compounds  ^. 

Dated   September  7.  2001. 
Mike  Schulz. 
Acting  Rt^gional  Administrator.  Region  IX 

Pari  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52-{AMENDED] 

1   The  authority  citation  for  part  52 

continue.s  to  read  as  fnllnwi. 


i 
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Authnritv:  42  L'.SC.  4701  et  seq. 

Subpart  F — California  { 

2.  Sectinn  52,220  is  ami->nded  by 
adding  paragraphs  (c)  (175){i){B)(2)  to 
read  as  follnu's; 

§  52.220    Identification  of  plan. 


(175!  •    '    ' 
'il  •    *    • 
iB!  *    •    • 
(2)  Rulf  4  22.  adopted  on  August  4. 
148' 


IFR  Dor.  01-2-126.3  Filed  10-9-01;  8:45  am] 

BILLING  CODE  5560-50-M  I 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  I 

[CA  241-0300:  FRL-7075-7] 

Revisions  to  ttie  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District 

AGENCY:  F.nvir'inmpntal  FVotettion 
.•\opnc\-  (EP.Ai 


ACTION:  Final  rule. 


SUMMARY:  EPA  is  finalizinK  a  limited 
approval  and  limited  disapprnval  of 
revisions  to  the  Bay  Area  Air  Quality 
Management  District's  (BAAQMD) 
portion  of  the  California  State 
implementation  Plan  (.SIP)  This  action 
was  proposed  in  the  Federal  Register  on 
August  2.  2001  and  c:un(.erns  volatile 
organic  compound  (VOC)  emissions 
from  storage  of  organic  liquids  and 
leaking  equipment  at  petroleum 
refineries,  chemical  plants,  bulk  and 
bulk  terminals.  Under  authority  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act),  this  action  simultaneouslv 
approves  local  rules  that  regulate  these 
emission  sources  and  directs  the 
B.A.^QMD  to  correct  rule  deficiencies. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  9,  2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  ddministrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  mspec;t  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  .Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901. 


Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue.  NVV.. 
Washington  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section,  1001   i"  Street, 
Sacramento.  CA  95814 

Bav  Area  Air  Quality  Management 
District.  939  Ellis  Street,  San 
Francisco.  CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  (415)  744-1197 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,'   "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  August  2.  2001  (66  FR  40168). 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  following 
rules  that  were  submitted  for 
incorporation  into  the  California  SIP. 


Local  agency 


BAAQMD 
BAAQMD 


Rule  No. 


Rule  title 


Adopted 


8-5 
&-18 


Storage  of  Organic  Liquids 
Equipment  Leaks  


1Z'15/99 
01/07/98 


Submitled 

03/28/00 
03/28/00 


We  proposed  a  limited  approval 
because  we  determined  that  these  rules 
improve  the  SIP  and  are  largeK 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act.  These 
provisions  include  the  following: 

1  Rule  8—5  e.xempts  sources  from 
control  requirements  during  certain 
startup,  shutdown,  and  maintenanf:e 
conditions  in  violation  of  EPA  s  1999 
guidance  on  excess  emission  during 
malfunction*,  startup,  and  shutdown. 

2  Rule  8-18  c(uitains  director's 
discretion  in  the  allowance  of 
compliance  options  and  the  use  of  new- 
leak  detection  and  repair  technology 
without  ¥.P.\  approwil 

Our  prnpdsed  action  ci)iitain>  more 
information  on  the  basis  for  this 
rulemaking;  and  on  mir  t'\aluatinn  of  the 
submittal, 

II.  Public  Comments  and  EPA 
Responses 

EP.A  s  proposed  action  provided  a  30- 
dav  public  comment  period  During  this 
period.  Wf  r>'(:eived  no  c  omments. 


III.  EPA  Action 

No  comments  were  submitted. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  .-\ct,  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rules  This  action 
incorporates  the  submitted  rules  into 
the  California  SIP,  including  those 
pro\  isions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  the  rules.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sani  tions  will  be  imposed 
under  section  179  of  the  Act  according 
to  40  CFR  52.31 .  in  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  under  section  1  H)(cj  unless 
we  approve  subsequent  SIP  revisions 
that  c;orrect  the  nil*'  deficiencies  within 
24  months.  Note  that  the  submitted 
rules  have  been  adopted  by  the 
BAAQMD.  and  EPA's  final  limited 
disapproval  does  not  prevent  the  local 
agency  from  ''nforc  ing  them. 


rV.  .Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
'Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  'Actioris  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22.  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
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the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks 

D  Executive  Order  13132 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningfu]  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatnrv 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 


E.  Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments    (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timelv  input  bv 
tribal  offinals  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  inf.lude  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  iir  on  the 
distribution  c)f  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

F  Fegulaton'  Flexibility  Act 

The  Regulator)-  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory-  flexibility  analysis  of  anv 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  dud 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  .■\(  t 
do  not  create  any  new  requirements  tint 
simply  act  on  requirements  that  the 
State  is  already  imposing  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  anv  new  requirements.  I 
certifv-  that  this  action  will  not  have  a 
significant  economic:  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  1,  pari 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applii  able  to 
small  entities.  Any  pre-existinp  federal 
rtKjuirements  remain  in  jilac c  after  this 
disappro\-al.  Federal  disappro\-al  of  the 
state  submittal  does  not  affect  state 
enforceabilit\    Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore.  1  certifv  that  this  action  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
•entities. 

.Moreover,  due  to  the  nature  of  the 
Ff'deral-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  anv  small  governments  that 
may  be  significantly  or  uniquely 
impacted  bv  the  rule 

EP,\  has  determined  that  the  approval 
actum  prninulyatcri  does  nut  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  Si 00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sedor  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector. 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new- 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards  '  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 
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/.  Submission  to  Congress  and  fhf 
Comptroller  Creneral 

The  Congressional  Review  Act.  .5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulaton,-  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  final itv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated   September  21.  2001. 
lane  Diamond, 

Artinfi  Rf'Sional  Adminislratnr  Rfgion  IX 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  US  C  7401  et  seq. 

Subpart  F — CalHomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(277)(i)(C)  (7)  to 
read  as  follows: 


§  52.220    Identification  of  plan. 
»         *         *         »         « 

(c)*   *   * 

(277)  *    *    * 

(U*    *    * 

(C)*   •   • 

(7)  Rule  8-5  adopted  on  December  15, 
1999  and  Rule  8-18  adopted  on  January 
7,  1998. 
***** 

IFRDoc,  01-25261  Filed  lO-'MJl,  8:45  am] 

BILL.NG  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[0H1ia-2;  FRL-7062-5] 

Conditional  Approval  Implementation 
Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  conditionally 
approving  the  Ohio  Environmental 
Protection  Agency's  (OEPA)  State 
Implementation  Plan  (SIP)  for 
Prevention  of  Significant  Deterioration 
(PSD)  provisions  for  attainment  areas 
based  on  the  State's  December  5.  2000. 
letter  of  commitment  to  submit  the 
needed  changes  to  its  program  within 
one  year  of  the  final  conditional 
approval. 

Ohio  submitted  a  request  for  a  SIP- 
approved  PSD  program  on  March  1. 
1996.  The  request  was  supplemented  on 
April  16.  1997,  September  5.  1997, 
Dp<:ombpr  4.  1997,  and  April  21,  1998. 
Ohio  Administrative  Code  (OAC) 
sections  3745-31-11  to  3745-31-20 
contain  the  permitting  provisions  for 
areas  attaining  the  national  ambient  air 
qualitv  standards  (NAAQS).  The  general 
provisions  applying  to  both  attainment 
and  nonattainment  areas  are  found  in 
OAC  sections  3745-31-01  to  3745-31- 
10. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  10,  2001. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  Permits  and 
Grants  Section,  Air  Programs  Branch, 
(AR-181),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604 

Please  contact  Cienevieve  Damico  at 
(312)  353^761  before  visiting  the 
Region  5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Damico,  Environmental 
Engineer,  Permits  and  Grants  Section, 


Air  Programs  Branch.  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows; 

A.  What  is  the  purpose  of  this 
document? 

B.  Who  will  be  affected  by  this  action? 

C.  What  is  the  history  of  Ohio's  PSD 
program? 

D.  How  are  OEPA's  PSD  rules 
structured? 

E.  Why  are  we  granting  a  conditional 
approval? 

F.  How  can  this  conditional  approval 
become  fully  approved? 

G.  What  are  the  ramifications  for  not 
submitting  the  necessary  changes? 

A.  What  Is  the  Purpose  of  This 
Document? 

We  are  conditionally  approving 
Ohio's  PSD  program  into  the  SIP.  The 
public  comment  period  for  the  June  29, 
2001,  notice  of  proposed  rulemaking 
closed  on  July  30,  2001.  One  comment 
was  received  In  favor  of  the  conditional 
approval  action.  If  Ohio  fails  to  timely 
submit  the  materials  discussed  above 
within  one  year  of  EPA's  final 
conditional  approval,  the  final 
conditional  approval  will  automatically 
convert  to  a  disapproval. 

B.  Who  Is  A£fected  by  This  Action? 

Because  the  fully  approved  PSD 
program  will  be  similar  to  the  PSD 
program  that  OEPA  already  operates 
under  delegated  authority,  air  pollution 
sources  will  generally  not  be  affected  by 
this  action.  However,  persons  wishing 
to  appeal  PSD  permits  will  have  to  file 
their  appeals  with  OEPA  under  the  SIP- 
approved  program,  rather  than  with 
EPA's  Environmental  Appeals  Board  as 
they  have  been  doing  under  the 
delegated  PSD  program. 

C.  What  Is  the  History  of  Ohio's  PSD 
Program? 

OEPA  submitted  its  first  permitting 
SIP  to  EPA  on  January  31,  1972,  and 
submitted  replacement  regulations  on 
June  6,  1973.  These  regulations 
provided  requirements,  such  as  best 
available  technology,  that  were  meant  to 
be  uniformly  applied  throughout  the 
state. 

The  Clean  Air  Act  (CAA) 
Amendments  of  1977  required  states  to 
go  further  than  uniformly  applied 
regulations.  The  Amendments  provided 
for  the  designation  of  areas  within  a 
state  as  "attainment"  or 
"nonattainment."  An  "attainment"  area 
meets  the  NAAQS.  A  "nonattainment" 
area  does  not  meet  the  NAAQS. 
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OEPA  requested  delegation  of  the  PSD 
attainment  permitting  program  on 
Februar>'  8,  1980,  and  received 
delegation  on  January  29.  1981. 

OEPA  submitted  a  request  for 
approval  of  Ohio  Administrative  code 
(OAC)  sections  3745-31-01  to  3745-31- 
20  into  the  SIP  on  March  1.  1996.  Ohio 
subsequently  submitted  revisions  dated 
March  1.  1996,  April  16,  1997. 
September  5.  1997.  December  4,  1997, 
and  April  21,  1998.  OEPA's  PSD 
program  has  since  remained  in 
delegated  status.  The  subsequent 
requests  for  SIP-approval  of  Ohio's 
regulations  allow  us  to  grant  conditional 
approval  to  the  program  for  reasons 
described  below. 

D.  How  Are  OEPA's  PSD  Rules 
Structured? 

Part  C  of  Title  1  of  the  CAA  requires 
a  SIP  for  PSD  rules  for  attainment  areas. 
40  CFR  51.165  and  51.166  contain  the 
requirements  for  a  PSD  permitting 
program.  OEPA  submitted  this  SIP  in 
the  form  of  OAC  sections  3745-31-11  to 
3745-31-20.  OEPA  also  submitted 
general  provisions  applying  to  both 
attainment  and  nonattaiimient  areas  in 
the  form  of  OAC  sections  3745-31-01  to 
3745-31-10. 

E.  Why  Are  we  Granting  a  Conditional 
Approval? 

We  are  granting  conditional  approval 
to  Ohio's  PSD  rules,  OAC  sections 
3745-31-01  to  3745-31-20.  These  rules, 
for  the  most  part,  fulfill  Part  C  of  Title 
I  of  the  CAA  by  incorporating  the 
critical  provisions  at  40  CFR  51.165  and 
51.166  for  ambient  air  increment 
consumption,  area  designation  and 
redesignation  restrictions,  best  available 
control  technology,  impact  analysis,  and 
air  quality  modeling.  OAC  sections 
3745-31-01(000)  does  not.  however, 
include  a  25  tons  per  year  significance 
level  for  particulate  matter,  or  a  50  ton 
per  year  significance  level  for  municipal 
solid  waste  landfill  emissions,  as 
required  by  40  CFR  51.166{b)(23)(i). 
Furthermore,  total  reduced  sulfur  and 
reduce  sulfur  compounds  are 
incorrectly  defined  to  exclude  hydrogen 
sulfide.  Therefore,  the  definition  of 
significant  as  required  by  40  CFR 
51.166(b)(23)(i)  is  not  complete.  In  a 
December  5,  2000,  letter,  OEPA  has 
committed  to  correct  the  definition  of 
significance  in  OAC  3745-31.  Because 
OAC  sections  3745-31-01  through 
3745-31-20  meet  all  requirements  of  40 
CFR  51.165  and  51.166  with  this 
exception,  and  OEPA  has  committed  to 
correct  these  deficiencies,  we  believe  it 
is  appropriate  to  grant  conditional 
approval.  When  Ohio  demonstrates  that 
the  deficiencies  identified  above  are 


cured,  EPA  can  grant  final  approval  to 
these  rules. 

EPA  is  currently  reviewing  OEPAs 
implementation  of  the  delegated  PSD 
program  in  response  to  a  petition 
submitted  by  D.  David  Altman  on  behalf 
of  Ohio  Citizen  Action,  the  Ohio 
Environmental  Council,  Rivers 
Unlimited,  and  the  Ohio  Sierra  Club 
Any  concerns  that  EPA  finds  as  a  result 
of  this  review  will  be  addressed  through 
the  process  of  responding  to  the 
petition.  Today's  proposed  conditional 
approval  only  addresses  whether  or  not 
specific  provisions  of  Ohio's 
administrative  code  meet  the  federal 
criteria  for  a  PSD  program,  a.s  set  forth 
in  40  CFR  Part  51.  and  does  not  address 
any  issues  regarding  how  the  code  is 
being  applied  or  enforced  by  Ohio  Wp 
believe  the  OAC  revisions  meet  the 
criteria  for  approval  with  the  exceptions 
listed  above,  and  are  therefore  granting 
conditional  approval  No  particular 
findings  or  conclusions  in  or  from  the 
EPA  petition  review  should  be  inferred 
from  today's  conditional 

F.  How  Can  This  Conditional  Approval 
Become  Fully  Approved? 

OEPA  will  have  one  year  from  the 
time  that  the  conditional  approval  is 
final  to  submit  the  necessary  changes  to 
its  rules  to  correct  the  deficiencies 
identified  in  this  notice  If  OEPA  does 
not  submit  approvable  changes  within 
the  one  year  timeframe,  EPA  will 
disapprove  Ohio's  PSD  program  Until 
Ohio's  program  is  finally  approved. 
OEPA  will  continue  to  be  delegated  the 
authority  under  §  51. 166(b)(23)li)  of  the 
federal  PSD  regulations  to  permit 
sources  of  significant  particulate  matttT 
municipal  solid  waste  landfill 
emissions,  and  total  reduced  sulfur  and 
reduce  sulfur  compounds  The 
delegation  will  continue  until  such  time 
as  the  identified  deficiencies  are 
corrected  and  full  approval  is  granted 
(or  unless  EPA  otherwise  addresses  the 
delegation  after  the  review  of  Ohio  s 
implementation  of  the  PSD  program 
pursuant  to  the  petition  discussed 
above). 

G.  What  Are  the  Ramifications  for  Not 
Submitting  the  Necessary  Changes? 

If  OEPA  fails  to  submit  the  necessarv 
rule  changes  to  us,  final  conditional 
approval  will  automatically  con\er1  to  a 
disapproval  We  will  notif\-  the  State  by 
letter  to  this  effect.  Once  the  SIP  has 
been  disapproved,  these  commitments 
will  no  longer  be  a  part  of  the  appro\  ed 
SIP.  We  will  subsequently  publish  a 
notice  to  this  effect  in  the  notice  section 
of  the  Federal  Register  indicating  that 
the  commitment  or  commitments  ha\  e 
been  disapproved  and  removed  from  the 


SIP.  If  OEPA  ,id(.pts  and  submits  the 
final  rule  amendments  to  EPA  within 
the  applicable  time  frame,  the 
conditionally  approved  commitments 
will  remain  part  of  the  SIP  until  the  EPA 
takes  final  action  approving  or 
disapproving  the  new  submittal,  those 
newlv  approved  rules  will  become  part 
of  the  SIP. 

If  after  considering  the  comments  on 
the  subsequent  submittal,  we  issue  a 
final  disapproval,  the  sanctions  clock 
under  179(a)  will  begin.  If  OEPA  does 
not  submit  and  we  do  not  approve  the 
rule  on  which  anv  disapproval  is  based 
within  18  months  of  the  disapproval,  we 
must  impose  one  (if  the  sanctions  under 
section  179{b]-highway  funding 
restrictions  or  the  offset  sanction  In 
addition,  anv  final  disapproval  would 
'^tart  the  24  month  clock  for  the 
imposition  i/f  section  110(c)  Federal 
Implementation  Plan  Finallv.  under 
section  llO(m)  the  EPA  has 
(iiscretionarv  authority  to  impose 
sanrtKjns  at  any  time  after  final 
disapproval. 

We  find  that  this  is  good  cause  for  this 
final  (  onditional  approval  to  become 
effective  immediately  upon  publication 
because  a  delayed  effective  date  is 
unnecessary'  due  to  thf  n.iture  of  a 
conditional  aft[ir('\,)l   v\hirh  requires 
that  the  State  niak'  i  tTt.)i;i  submittals 
within  one  year  of  the  final  conditional 
approval  ,^ny  delav  in  the  effective  date 
of  thi^  conditional  approval  further 
il<"la\  s  the  compliance  date  by  which 
the  State  has  to  submit  the  rule  changes 
committed  to  in  this  document. 

EPA  Action 

In  this  rulemaking  action,  we  grant 
conditional  approval  of  OEPA's  March 
1 .  1996.  request,  as  amended  by  OEPA's 
.April  16.  1997,  request,  for  additions 
ind  revisions  to  OAC  sections  3745-31- 
01  to  3745-31-10,  and  OAC  sections 
1745-31-11  to  3745-31-20  because  the 
request  meets  all  of  the  requirements  of 
40  CFR  51.165  and  51.166  with  the 
exception  of  a  25  ton  per  year 
significance  level  for  particulate  matter; 
a  50  ton  per  year  significance  level  for 
municipal  solid  waste  Ismdfill  emissions 
as  required  bv  40  CFR  51.166(b)(23)(i); 
and  because  total  reduced  sulfur  and 
reduce  sulfur  compounds  are 
in  correctly  defined  to  exclude  hydrogen 
sulfide.  OEPA  has  also  committed  to 
correct  the  definition  of  significance  in 
OAC  3745-31 

Administrative  Requirements 

Under  Exei  uti\r  Order  1  jhhti  .'iH  FR 
51735,  October  4   1993),  this  action  is 
not  a   "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
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this  reason,  this  action  is  also  not 
subject  to  E.xecutive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulators  Flexibility 
Act  (5  use,  601  et  seq  )   Because  this 
rule  approves  pre-existing  requirement^; 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  oi  1995 
(Public  Law  104—4)  This  rule  also  does 
not  have  a  substantial  direct  effect  nn 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249. November  9,  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  The 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA  s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submissum 
that  otherwise  satisfies  the  provisions  nf 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  .Advancement 
Act  of  1995  (15  U.S,C.  272  note)  do  nut 
apply.  .As  required  by  section  3  of 
Executive  CJrder  12988  (61  FR  4729 


February  ^.  19961.  in  issuing  this  rule, 
EP.A  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Exec  utive  Order  12630  (53  FR 
8H59,  Man  h  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  ".Attorney 
General's  .Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  '  issued  under 
the  exerutue  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork.  Reduction  .Act  of  1995  (44 
US.C.  3501  et  seq. 

The  Congressional  Review  Act.  5 
U.S.C  801  ef  -ipq..  as  added  by  the  Small 
Business  Regulatory  Elnforcement 
Fairness  .Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  pnnr  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a    major  rule"  as 
defined  by  5  U.SC.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  .Appeals  for  the  appropriate 
circuit  by  December  10,  2001.  Filing  a 
petition  for  reconsideration  by  the 
.Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
fur  ludicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  nr  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
hydrocarbons,  Incorporation  bv 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulfur  oxides, 
volatile  organic  compounds. 

.Authority:  42  U.S.C.  7401  et  seq. 


Dated:  .September  5.  2001. 
Thomas  V,  Skinner. 

Regional  Administrator.  Rfgion  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  1  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  ISC.  7401  ('(  seq. 

2.  Section  52.1919  is  amended  by 
adding  paragraph(a)(4)  to  read  as 
follows: 

§  52. 1 91 9    Identification  of  plan-conditional 
approval. 

«         *         *         *         * 

(a)*   *   * 

(4)  On  March  1,  1996,  Ohio  submitted 
revisions  to  its  Permit  to  Install  rules  as 
a  revision  to  the  State  implementation 
plan.  The  request  was  supplemented  on 
April  16,  1997,  September  5,  1997. 
December  4,  1997,  and  April  21,  1998. 

fil  Incorporation  bv  reference. 

(A)  Rule  3745-31^1  through  3745- 
31-20,  effective  September  25,  1998. 

|FR  Doc.  01-25260  Filed  10-*-01:  845  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI85-02-7316;  FRL-707&-6] 

AppiQvai  and  Promulgation  of  Air 
Quality  Plans;  Wisconsin;  Post-1996 
Rata  of  Progress  Plan  for  ttie 
Mllwaukea-Raclna  Ozone 
Nonattalnment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnOfl:  Final  rule. 

SUMMARY:  The  EPA  is  approving  the 
post- 1996  Rate-Of-Progress  (ROP)  plan 
submitted  by  the  State  of  Wisconsin  for 
the  Milwaukee-Racine  ozone 
nonattainment  area,  as  a  requested 
revision  of  the  State  Implementation 
Plan  (SIP)  for  ozone.  A  post-1996  ROP 
plan  is  required  for  the  Milwaukee- 
Racine  ozone  nonattainment  area  under 
the  Clean  Air  Act  (Act).  The  purpose  of 
the  post-1996  ROP  plan  is  to 
incrementally  provide  for  progress 
toward  attainment  of  the  1-hour  ozone 
standard  in  the  Milwaukee-Racine 
ozone  nonattainment  area  by  reducing 
ground-level  ozone  precursor  emissions. 
The  submitted  plan,  which  covers  the 
period  of  1996  through  1999  and 
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emission  reductions  occurring  by 
November  15,  1999,  shows  that 
Wisconsin  reduced  emissions  of  volatile 
organic  (VOC),  ozone-forming 
pollutants,  by  the  amounts  required  by 
the  Act.  We  proposed  approval  of  this 
SIP  revision  submittal  on  )une  22,  2001. 
DATES:  This  final  rule  is  effective 
November  9,  2001. 

ADDRESSES:  You  can  access  copies  of  the 
SIP  revision  request  and  the  Technical 
Support  Document  (TSD)  for  the 
proposed  rulemaking  on  the  SIP 
revision  request  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (We  recommend 
that  you  telephone  Jacqueline  Nwia  at 
(312)  886-6081  before  visiting  the 
Region  5  Office). 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Jacqueline  Nwia,  Envirormiental 
Scientist,  U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Division 
(AR-18J).  n  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (312)  886-6081, 
nwia.jacqueline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
EPA. 

The  supplemental  information  is 
organized  in  the  following  order; 

1,  What  is  EP.^  .Approving  In  This  .Artion' 

II  -Are  .Ml  Of  The  Control  Strategies  In  The 

Postl996  ROP  Plan  Federally  .Approved 
or  Promulgated? 

III  Were  Public  Comments  Submitted  During 

the  Public:  Comment  Period  For  The 
Proposed  Approval  of  Wisconsin's  Post- 
1996  ROP  Plan  For  The  Milvvaukec 
Racine  Ozone  NonattainmenI  .Area' 

IV  Final  Rulemaking  .Action 

V.  .Administrative  Requirements 

1.  What  is  EPA  Approving  in  This 
Action? 

We  are  approving  the  post-1996  ROP 
plan  for  the  Milwaukee-Racine  ozone 
nonattainment  area  because  the  plan 
identifies  control  measures  to  achieve  a 
projected  9  percent  VOC  emission 
reduction  by  November  15,  1999. 
Section  182(c)(2)  of  the  Act  required 
serious  and  above  ozone  nonattainment 
areas  to  submit  plans  that  would 
achieve  reductions  in  VOC  emissions  by 
at  least  3  percent  per  year,  net  of 
growth,  averaged  over  each  consecutive 
3  year  period  beginning  in  1996  until 
the  area's  attainment  date.  These  plans 
are  referred  to  as  rate-of-progress  (ROP) 
plans.  Section  182(c)(2)  also  required 
such  areas  to  submit  a  plan  that 
demonstrates  attainment  of  the  ozone 
standard  based  on  photochemical  grid 
modeling  or  an  equally  effective 


method.  The  attainment  demonstration 
and  ROP  plans  were  due  to  EPA  by 
November  15.  1994, 

Many  states,  however,  found  it 
difficult  to  meet  the  date  for  submittal 
of  an  attainment  demonstration  and 
post-1996  ROP  plan  due  primarily  tn  an 
inability  to  address  or  control  transport 
of  ozone.  We  consequently  recognized 
the  efforts  made  by  the  states  and  the 
challenges  in  developing  technical 
information  and  control  measures  with 
respect  to  these  submittals  in  a 
memorandum  entitled  "Ozonp 
Attainment  Demonstrations."  datpd 
March  2.  1995,  from  Mary-  D  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  memorandum  then 
allowed  new  time  frames  for  these  SIP 
submittals  and  divided  the  required  SIP 
submittals  into  two  phases  Generally 
Phase  1  consists  of:  SIP  measures 
providing  for  ROP  reductions  due  by  thf' 
end  of  1999.  an  enforceable  SIP 
commitment  to  submit  any  remaining 
required  ROP  reductions  on  a  specified 
schedule  after  1999,  and  an  enforceable 
SIP  commitment  to  submit  the 
additional  SIP  measures  needed  for 
attainment.  Phase  II  consists  of  the 
remaining  ROP  SIP  measures,  the 
attainment  demonstration  and 
additional  local  rules  needed  to  attain, 
and  any  regional  controls  needed  for 
attainment  by  all  areas  in  the  region 

This  action  finalizes  approval  of 
Wi.sconsins  post-1996  ROP  plan 

n.  Are  all  of  the  Control  Strategies  in 
the  Post-1996  ROP  Plan  Federally 
Approved  or  Promulgated? 

Our  June  22,  2001.  proposal  identifies 
all  of  the  control  strategies,  the  emission 
reduction  credits  claimed  for  each 
control  strategy  and  the  status  of  each 
control  strategy  with  respect  to  federal 
approval  or  promulgation  Wisconsin  s 
post-1996  ROP  plan  claims  emission 
reduction  credits  for  21  control 
strategies  Our  June  22.  20t)l.  proposal 
stated  that  20  of  the  control  strategies 
had  been  either  federally  approved  into 
the  SEP  or  promulgated.  Wisconsin  s 
motor  vehicle  inspection  and 
maintenance  (I/M)  program  SIP  was 
conditionallv  approved  into  the  SIP  on 
January  12.  1995  (60  FR  2881)  with  a 
subsequent  revision  submitted  on 
December  30,  1998.  The  proposed  rule 
noted  that  Wisconsin's  motor  vehicle 
I/M  program  must  be  fully  and  finally 
approved  into  the  SIP  before  we  could 
finally  approve  Wisconsin's  post-1996 
ROP  plan.  We  published  a  direct  final 
approval  of  Wisconsin's  I/M  SIP  on 
August  16,  2001  (66  FR  42949  and 
42974),  which  will  become  effective  on 
October  15.  2001.  Thus,  all  of  the 
control  strategies  identified  in 


Wisconsin's  post-1996  ROP  plan  are 
ff'derallv  approved  into  the  SIP  or 

prnnnilgated. 

III.  Were  Public  Comments  Submitted 
During  the  Public  Comment  Period  for 
the  Proposed  Approval  of  Wisionsm  s 
Post-1996  ROP  Plan  for  the  Milwaukee- 
Racine  Ozone  Nonattainment  .Area? 

We  published  a  [jrnpiiseii  approval  of 
Wisconsin  s  piist-1996  ROP  plan  on 
lune  22.  2001  \bb  FR  33495),  the  date 
the  publu  comment  period  began.  The 
public  comment  period  concluded  on 
iuK  23,  2001   We  did  not  receive  any 
public  comments  on  the  proposed 
approval. 

IV.  Final  Rulemaking  .Adion 

In  this  njlemaking  action,  we  are 
approving  Wisconsin's  SIP  revisions, 
submitted  nn  December  11.  1997,  and 
supplements  submitted  on  August  5, 
1999.  lanuary  31,  2000.  March  3,  2000. 
and  Fehniarv  21.  2001,  establishing  the 
post-m9ft  HOP  plan  for  the  Milwaukee- 
Racine  ozone  nonattainment  area. 

V.  .Administrative  Requirements 

Under  Exw  utive  Order  12»b6  (58  FR 
51735   October  4.  1993),  this  action  is 
not  a    significant  regulatorv'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Exet  utive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantlv  .Affect  Energy  Supply 
Distribution,  or  Use"  (66  FR  28:^55.  May 
22.  2001 )  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  .Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  ha\e  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
.Act  (5  use.  601  ef  seq  ).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  an\  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
gmernments.  as  desc  ribed  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub  L  104-4)  This  rule  also  does  not 
have  a  substantial  direc  l  effect  on  one  or 
mure  Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes  or  on  the  distribution  of 
power  and  rPS[)onsihilit!es  between  the 
federal  government  and  Indian  tribes,  as 
specified  by  Executne  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  governiiient  rtiid  the  states,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relatiortship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Glean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995.  15  U.S.C.  272  note. 
requires  federal  agencies  to  evaluate 
existing  technical  standards  when 
developing  a  new  regulation  To  comply 
with  NTTAA,  EPA  must  consider  and 
use  "voluntary  consensus  standards" 
(VCS)  if  available  and  applicable  when 
developing  programs  and  policies 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  The  VCS  are  inapplicable  to 
this  action,  because  this  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

As  required  bv  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7. 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq  ,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  November  9,  2001 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  10.  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  mav  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  Oxides, 
Ozone,  Volatile  Organic  Compounds. 

Dated:  September  26,  2001. 
Jerri  Anne  Garl, 

Ai  tini^  Rr^^ianal  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  52— (AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  7401  ef  seq. 

Subpart  YY— Wisconsin 

2  Section  52.2585  is  amended  by 

adding  paragraph  (o)  to  read  as  follows: 

§  52.2585    Control  Strategy:  Ozone. 

•         ♦        »         •        * 

(o)  Approval — On  December  11,  1997, 
Wisconsin  submitted  a  post-1996  Rate 
Of  Progress  plan  for  the  Milwaukee- 
Racine  ozone  TTonattainment  area  as  a 
requested  revision  to  the  Wisconsin 
State  Implementation  Plan. 
Supplements  to  the  December  11,  1997 
plan  were  submitted  on  August  5,  1999, 
January  31,  2000,  March  3,  2000,  and 
February  21.  2001  establishing  the  post- 
1996  ROP  plan  for  the  Milwaukee- 
Racine  ozone  nonattainment  area.  This 
plan  reduces  ozone  precursor  emissions 
by  9  percent  from  1990  baseline 
emissions  by  November  15,  1999. 

[FR  Doc.  01-25259  Filed  10-9-01;  8:45  am] 

SILUNO  COOe  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-^)292c;  FRL-7067-2] 

Interim  Final  Detemiination  Ttiat  t^e 
State  of  Callfomia  Has  Corrected 
Deficiencies  and  Stay  of  Sanctions, 
Ventura  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination, 

SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  direct 
final  rulemaking  fully  approving  the 
State  of  California's  submittal  of  a 
revision  to  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portion  of  the  State  Implementation 
Plan  (SIP).  We  have  also  published  a 
proposed  rulemaking.  If  a  person 
submits  adverse  comments  on  our  direct 
final  action,  we  will  withdraw  our 
direct  final  rule  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State's  submittal.  Based  on 
the  full  approval,  we  are  making  an 
interim  final  determination  by  this 
action  that  the  State  has  corrected  the 
deficiencies  for  which  a  sanctions  clock 
began  on  February  14,  2000.  This  action 
will  stay  the  imposition  of  the  offset 
sanction  and  defer  the  imposition  of  the 
highway  sanction.  Although  this  action 
is  effective  upon  publication,  we  will 
take  comment.  If  no  comments  are 
received  on  our  approval  of  the  State's 
submittal  and  on  our  interim  final 
determination,  the  direct  final  action 
published  in  today's  Federal  Register 
will  also  finalize  our  determination  that 
the  State  has  corrected  the  deficiencies 
that  started  the  sanctions  clock.  If 
comments  are  received  on  our  approval 
or  on  this  interim  final  determination, 
we  will  publish  a  final  rule  taking  into 
consideration  any  comments  received. 

DATES:  This  interim  final  determination 
is  effective  October  10,  2001.  Although 
this  action  is  effective  upon  publication, 
we  will  take  comments  which  must  be 
received  by  November  9,  2001.  If 
comments  are  received  on  our  approval 
or  on  this  interim  final  determination, 
we  will  publish  a  final  rule  taking  into 
consideration  any  comments  received. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revision  and  EPA's 
technical  support  dociunent  (TSD)  at 
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our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revision  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agencv.  Air 
Docket  (6102),  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NVV., 
Washington,  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1001  "I"  Street. 

Sacramento.  CA  95814. 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive. 

Ventura.  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen.  Rulemaking  Office  (AIR^). 
U.S.  Environmental  Protection  Agencv. 
Region  IX;  (415)  744-1135. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

On  October  13.  1995,  the  State  of 
California  submitted  a  revision  to  the 
VCAPCD  portion  of  the  SIP,  which  we 
disapproved  in  part  on  January  13. 
2000,  See  65  FR  2052.  Our  disapproval 
action  started  an  18-month  clock 
beginning  on  February  14.  2000  for  the 
imposition  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  and 
a  24-month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  The 
State  subsequently  submitted  revised 
SIP  rules  on  December  11,  2000.  We 
have  taken  direct  final  action  on  this 
submittal  pursuant  to  our  modified 
direct  final  policy  set  forth  at  59  FR 
24054  (May  10,  1994).  In  the  Rules  and 
Regulations  section  of  today's  Federal 
Register,  we  have  issued  a  direct  final 
full  approval  of  the  State  of  California's 
submittal  of  its  SIP  revision.  In  addition, 
in  the  Proposed  Rules  section  of  today's 
Federal  Register,  we  have  proposed  hill 
approval  of  the  State's  submittal.  Based 
on  the  direct  final  full  approval  set  forth 
in  today's  Federal  Register,  we  believe 
that  it  is  more  likely  than  not  that  the 
State  has  corrected  the  original 
disapproval  deficiencies.  "Therefore,  we 
are  taking  this  final  rulemaking  action, 
effective  on  publication,  finding  that  the 
State  has  corrected  the  deficiencies. 
However,  we  are  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  final  action.  If,  based  on  any 
comments  on  this  action  and  any 
comments  on  our  direct  final  full 
approval  of  the  State's  submittal,  we 
determine  that  the  State's  submittal  is 
not  fully  approvable  and  this  final 
action  was  inappropriate,  we  will  either 
propose  or  take  final  action  finding  that 
the  State  has  not  corrected  the  original 
disapproval  deficiencies.  As 


appropriate,  we  will  also  issue  an 
interim  final  determination  or  a  final 
determination  that  the  deficiency  has 
been  corrected. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  February  14.  2000  However,  this 
action  will  stay  the  imposition  of  the 
offsets  sanction  and  will  defer  the 
imposition  of  the  highway  sanction   if 
our  direct  final  action  fully  approving 
the  State's  submittal  be(  (jmes  effective, 
such  action  will  permanently  stop  the 
sanction  clock  and  will  permanentlv  lifl 
any  imposed,  stayed  or  deferred 
sanction.  If  we  must  withdraw  the  direct 
final  action  based  on  adverse  comments 
and  we  subsequently  determine  thdt  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiencies,  we  will  also 
determine  that  the  State  did  not  correct 
the  deficiencies  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  will  apply.  See  59  FR  39832 
(August  4,  1994).  codified  at  40  CFR 
52.31, 

II.  EPA  Action 

We  are  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
imposition  of  the  offset  sanction  will  he 
stayed  and  imposition  of  the  highway 
sanction  will  be  deferred  until  our 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  we  take  action  proposing  or  finally 
disapproving  in  whole  or  part  the  State 
submittal.  If  our  direct  final  action  fuliv 
approving  the  State  submittal  becomes 
effective,  at  that  time  any  sanctions 
clocks  will  be  permanently  stopped  and 
any  imposed,  stayed,  or  deferred 
sanctions  will  be  permanently  lifted 

Because  we  have  preliminarily 
determined  that  the  State  has  an 
approvable  submittal,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  we  are  invoking 
the  good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action  '  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  This 
action  merely  stays  and  defers  federal 
sanctions.  Accordingly,  the 
administrator  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Because  this  rule 


only  stays  an  imp()se(i  -.imi  ti    n  and 
defers  the  im posit mn  cf  ,iiii  'N'T   it  does 

not  contain  anv  uiifuinii-i!  i:ni:iii,^!('  or 


signific  ant!\  m  m 
g(i\ernment^  ,i^  .i 
IJnfunded  Mriiui.i 
(Public  Law  1U4- 


iu'ly  affect  small 
ribed  in  the 
Reform  Act  of  1995 
1  or  the  same 


reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  bv  Executive  Order  13084  (63 
FR  27655,  May  10.  1998).  This  riile  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
1h'\  els  of  government,  as  specified  in 
Plxecutive  Order  13132  (64  FR  43253. 
August  10,  1999),  because  it  merely 
stays  a  sanction  and  defers  another  one. 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
,^ir  A(.t  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23.  1997).  because  it  is  not 
economically  significant. 

This  rule  does  not  contain  technical 
standards,  thus,  the  requirements  of 
section  12(d)  of  the  National 
Tec  hn(jl(.ig\  Transfer  and  Advancement 
Alt  uf  1995  lis  L  S.C  272  note)  do  not 
apply  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7.  1996).  in  issuing  this  rule. 
EPA  has  taken  the  necessary  steps  to 
♦'liminafe  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  fur 
affected  conduct  EPA  has  i  oinpliea 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  hv  examining  the 
takings  implications  of  the  ruit-  m 
accordanie  with  the    Atturntn 
Cieneral's  Supplemental  Cjuidehnes  for 
the  Evaluation  of  Risk  and  Avoidance  of 
I 'nanticipated  Takings"  issued  iinii-r 
the  executive  order 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  etseq). 

The  Congressional  Review  Act,  5 
r  S  C  801  Pt  seq  .  as  added  bv  the  Small 
Business  Regulaton  Enforcement 
Fairness  Act  of  1996  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  (x)mptroller  General 
of  the  United  States  H.iwever,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impractiHe   unneressar\-  or 
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contrary  tn  the  public  interest,  shall  tak^ 
effect  at  such  time  as  the  agency 
promulgating  the  rule  determines  5 
U.S.C.  808(2)   As  stated  previoush',  EF\-\ 
has  made  such  a  good  cause  findint;. 
including  the  reasons  therefor,  and 
established  an  effective  date  of  October 
10.  2001   EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  US  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register,  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .Air 
pollution  control.  Intergovernmental 
regulations.  Nitrogen  oxides.  Ozone. 
Reporting  and  recordkeeping. 

Ddt-d   .St■pt^'m^)t'r  17.  ZOOX. 
lane  Diamond. 

Acting  Regional  Administrator.  Region  IX. 
(FR  Dor   0!-2'i354  FiU'd  lO-fV-OV.  8:45  ami 
BILUNG  CODE  65fiO-50-P 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0292a;  FRL-7067-31 

Revisions  to  tt>e  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA) 


ACTION:  Direct  final  rule. 


SUMMARY:  EP.\  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Ventura  Countv  Air  Pollution  Control 
District  f\'CAPCD)  portion  of  the 
California  State  Implementation  Plan 
iSlP).  This  revision  concerns  nitrogen 
oxide  (NO\)  emissions  from  boilers, 
steam  generators,  and  process  heaters. 
We  are  approving  a  local  rule  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  This  rule  is  effective  on 
December  lo:  2001  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  9.  2001 .  If  we 
receive  such  comments,  we  will  publish 
a  timelv  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andv 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105 

You  can  inspect  a  copy  of  the 
submitted  rule  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  mav  also  see  a  copy 
of  the  submitted  rule  revision  and  TSD 
at  the  following  locations: 
Environmental  Protection  Agency.  Air 

Docket  (6102).  .\riel  Rios  Building, 

1200  Pennsvlvania  Avenue,  N\V., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001    "I"  Street, 

Sacramento,  CA  95814 

Table  1.— Submitted  Rule 


Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  744-1135. 


SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we, 
and  "our"  refer  to  EPA. 


us 


Table  of  Contents 

I,  The  State's  .Submittal 

A,  What  rule  did  the  State  submit? 

B,  .\n'  there  other  versions  of  this  rule? 

f...  What  are  the  purposes  of  the  submitted 
rule  revisions? 

II.  EP.^'s  Evaluation  and  .Actions 

.\.  How  is  EP.-\  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
1  riteria? 

C.  Public  comment  and  final  action. 

III  Background  Information 
Whv  was  this  rule  submitted? 

IV  .•\dministrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  date  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 


Local  agency 


Rule  No 


Rule  title 


Adopted        Submitted 


VCAPCD 


74.15.1     Boilers.  Steam  Generators,  and  Process  Heaters 


6/16/00 


12/11/00 


On  Februar\-  8,  2001,  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review 

B  Are  Therf  Other  Versions  o[  This 
Rule" 

We  gave  a  limited  approval  and 
limited  disapproval  to  a  versnm  of  Rule 
74.15.1  on  lanuarv  13,  2000  (65  FR 
2052). 

C.  What  Are  the  Purposes  of  the 
Submitted  Rule  Hevisinns' 

The  purposes  of  the  revisions 
contained  in  Rule  74. 1 5. 1  are  to: 

•  Remedy  the  deficiency  cited  in  the 
limited  approval  and  limited 


disapproval  of  Januarv  13,  2000  (65  FR 
2052). 

•  Delete  obsolete  dates  for  increments 
of  progress  and  compliance. 

II.  EP.\'s  Evaluation  and  Actions 

A.  How  Is  EPA  Evaluating  the  Rule? 

Cenerallv.  SIP  rules  must  be 
enfori;eable  (see  section  1 10(a)  of  the 
CAA).  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  of  NO\  in  ozone 
nonattainment  areas  (see  section  182(0 
and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  VCAPCD  regulates  a  severe 
ozone  nonattainment  area  (see  40  CFR 
part  81).  so  Rule  74.15.1  must  fulfill  the 
requirements  of  RACT  Guidance  and 


policy  documents  that  we  used  to  define 
specific  enforeeability  and  RACT 
requirements  include  the  following: 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1987 Federal  Register 
Document,  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

•  Guidance  Document  for  Correcting 
VOC  Rule  Deficiencies.  U.S.  EPA  Region 
IX  and  California  Air  Resources  Board 
(April  1991). 

•  State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (the  "NOx 
Supplement  to  the  General  Preamble"), 
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U.S.  EPA,  57  FR  55620  (November  25, 
1992). 

•  Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans.  U.S.  EPA.  40 
CFRpartSl. 

•  Cost-Effective  Nitrogen  Oxides 
(NOx)  Reasonably  Available  Control 
Technology  (RACT).  U.S.  EPA  Office  of 
Air  Qualitv  Planning  and  Standards 
(March  16^  1994). 

•  'State  Implementation  Plans:  Policy 
Regarding  Excess  Emissions  During 
Malfunctions,  Startup,  and  Shutdown. 
U.S.  EPA,  Office  of  Air  Quality  Planning 
and  Standards  (September  20,  1999). 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations,  The  deficiency  identified  in 


our  previous  limited  approval  and 
limited  disapproval  action  has  been 
adequately  addressed  as  follows: 

•  The  allowance  for  an  automatic 
exemption  from  the  emission  standards 
during  startup  and  shutdown  is  deleted 

C  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA.  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements  We  do 
not  think  anyone  will  object  in  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance  However,  m 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  November  9,  2001   we 
will  publish  a  timely  withdrawal  m  th*' 
Federal  Register  to  notif)-  the  publit 


that  the  direct  final  appro\-al  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  10, 
JOOl   This  will  incorporate  these  rules 
mtd  the  federally-enforceable  SIP. 

III.  Background  Information 

Why  Was  This  Rule  Submitted? 

N0\  helps  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules 


Table  2.— Ozone  Nonattainment  Milestones 


Date 

March  3.  1978  

May  26,  1988    

November  15,  1990 

May  15.  1991    


Event 


EPA  promulgated  a  list  of  ozone  nonatlainment  areas  under  ttie  Clean  Air  Act  as 

amended  m  1977  43  FR  8964  40  CFR  81  305 
EPA  notified  Governors  that  parts  of  the^r  SIPs  >ve'e  inadequate  to  attain  and 

maintain  the  ozone  standard  and  requested  that  t^^ey  correct  the  deficierK;4es 

(EPAs  SIP-Caln  See  section  iiO(aii2uHi  o)  tv-  pre-amended  CAA 
Clean  Air  Act  Amendments  of  i990  were  enacted    Pub    L    101-549,  104  Stat 

2399,  codified  at  42  U  S  C    7401-76710 
Section   182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient 

RACT  rules  by  this  date 


rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 


have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
betw^een  the  Federal  Government  and 
Indian  tribes,  or  on  the  distnbutujn  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executne  Order  13175 
(65  FR  67249," November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  4325.5. 
August  10.  1999).  because  it  mereh 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant 

In  reviewing  SIP  submissions,  EPAs 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act,  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EP.^.  when  it  reviews  a  SIP  submission, 
to  use  \'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4~29.  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminrfte  drafting  errors  and 
amhi^uitv,  minimize  potential  litigation, 
and  prn\  ide  a  clear  legal  standard  for 
affected  conduct,  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
H859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
ac;(  iirdance  with  the  "Attorney 
Cjenera!  s  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
I'aperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq.). 


I 
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The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U  S.C.  804(2) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  nf 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated,  SeptPrntxr  !7   2001 
lane  Diamond, 

Acting  Regional  Admini'itratnr.  Region  IX 

Part  52.  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authonty:  42  L'.S.C.  7401  ct  seq. 


Local  agency 


Rule  No 


Subpart  F — California 

2,  Section  ,52,220  is  amended  by 
adding  paragraph  {c:)(285)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 


(285)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  December  11,  2000  bv  Governor's 
designee 

(i)  Incorporation  by  reference, 

(A)  Ventura  County  Air  Pollution 
Control  District, 

(J)  Rule  74  15,1,  adopted  on  June  13, 
2000 
IFK  [)(n    01-252=55  Filed  10-9-01:  8:45  am] 

BILUNG  CODE  6S60-M-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0297a;  FRL-7075-8] 

Revisions  to  the  California  State 
Implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 
and  Imperial  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  El 
Dorado  Cnuntv  Air  Pollution  Control 
District  (EDCAPCD)  and  Imperial 
Countv  .\ir  Pollution  Control  District 
(ICAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  Oxides  of  Nitrogen 
(N0\)  emissions  from  industrial, 
institutional,  and  commercial  boilers, 
steam  generators,  and  process  heaters  as 
well  as  administrative  matters.  We  are 
approving  and  rescinding  local  rules 
that  regulate  emission  sources  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act), 

DATES:  This  rule  is  effective  on 
December  10.  2001  without  further 
notice,  unless  EPA  receives  adverse 
comments  bv  November  9.  2001,  If  we 
receive  such  comment,  we  will  publish 
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a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  locations:  Environmental 
Protection  Agency,  Air  Docket  (6102), 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington  DC  20460, 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814,  El  Dorado 
County  Air  Pollution  Control  District, 
2850  Fairlane  Court,  Building  C, 
Placerville.  CA  95667.  Imperial  County 
Air  Pollution  Control  District,  150  South 
9th  Street,  El  Centro,  CA  92243. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
US.  Environmental  Protection  Agency. 
Region  IX:  (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I,  The  State's  Submittal 

A,  What  rules  did  the  State  submit? 

B,  .\re  there  other  versions  of  these  rules,' 

C,  What  are  the  purposes  of  the  submitted 
rule  revisions? 

II,  EPA's  Evaluation  and  Action 

A,  How  is  EPA  evaluating  the  rules? 

B,  Do  the  rules  meet  the  evaluation 
criteria? 

C,  Public  comment  and  final  action 

III,  Background  Information 

A.  Why  were  these  rules  submitted'' 
l\'.  Administrative  Requirements 

L  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  or  rescinding  with  the  dates 
that  they  were  adopted  by  the  local  air 
agencies  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 


Rule  title 


Adopted  or 
(rescinded) 


Submitted 


EDCAPCD 
EDCAPCD 

EDCAPCD 


101     General  Provisions  and  Definitions |  02/15/00  j  07/26/00 

229    Industnal  Institutional  and  Commercial  Boilers,  Steam  Generators,  \  01/23/01  i  05/23/01 

and  Process  Heaters  | 

101     Title 02/15/00  07/26/00 

I  I  (Rescinded) 
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Table  1.— Submitted  Rules— Continued 


Local  agency 


Rule  No 


Rule  title 


EDCAPCD 

ICAPCD 
ICAPCD 


102  j  Definitions 

100     Rule  Citation 
113    Circumvention 


Adopted  or 

(rescincJedi 


Subfnitlsd 


4- 


02/15/00  07'26AX) 

(Rescinded  I 


09/14/99 
09/14/99 


05/26/00 
05/26/00 


On  October  4,  2000,  submittals  of 
EDCAPCD  Rules  101,  101  (recision),  and 
102  (recision)  were  found  to  meet  the 
completeness  criteria  in  40  CFTl  Part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review.  On  July  3.  2001,  the 
submittal  of  EDCAPCD  Rule  229  was 
found  to  meet  the  completeness  criteria. 

On  October  6,  2000,  the  submittal  of 
ICAPCD  Rules  100  and  113  were  found 
to  meet  the  completeness  criteria. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  EDCAPCD 
Rule  101  into  the  SIP  as  Rule  101  on 
June  14,  1978  (43  FR  25674)  and  as  Rule 
102  on  November  6,  1978  (43  FR  51632), 
both  of  which  are  now  submitted  for 
recision.  Rules  101  and  102  were 
originally  submitted  on  April  10,  1975 
and  November  4,  1977,  respectively.  We 
finalized  a  limited  approval  and  limited 
disapproval  of  a  version  of  EDCAPCD 
Rule  229  into  the  SIP  on  July  21,  2000 
(65  FR  45297). 

We  approved  a  version  of  ICAPCD 
Rules  100  and  113  into  the  SIP  on 
August  11,  1978  (43  FR  35694)  and  on 
February  3,  1989  (54  FR  5448), 
respectively. 

C.  What  Are  the  Purposes  of  the 
Submitted  Rule  Revisions? 

The  purposes  are  as  follows: 

•  EDCAPCD  Rule  101  combines  SIP 
rules  101  and  102  for  simplification  and 
adds,  deletes,  or  revises  certain 
definitions. 

•  EDCAPCD  Rule  229  regulates  NOx 
and  CO  emissions  from  industrial, 
institutional,  and  commercial  boilers, 
steam  generators,  and  process  heaters. 
Revisions  were  made  to  correct  the 
deficiencies  cited  in  the  proposed 
limited  approval  and  limited 
disapproval  action  on  May  5.  1999  (64 
FR  24121). 

•  ICAPCD  Rule  100  changed  the  title 
for  claritv. 

•  ICAPCD  Rule  113  was  reformatted. 
The  TSD  has  more  information  about 

these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 


Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  ozone  nonattainment  area.s 
(see  sections  182(a)(2)(A)  and  182(0), 
emd  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  tTXL\PCD  regulates  a  spvere 
ozone  nonattainment  area  {see  40  CFR 
part  81),  so  EDCAPCD  Rule  229  must 
fulfill  the  requirements  of  RACT  The 
other  rules  are  administrative  and  must 
meet  only  enforceability  and  relaxation 
requirements. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

•  "Requirements  for  Preparation . 
Adoption,  and  Submittal  of 
Implementation  Plans."  US  EPA,  40 
CFR  61. 

•  "State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I:  Proposed  Rule"  (the  NOx 
Supplement),  57  FR  55620  (November 
25.  1992). 

•  "Issues  Relating  to  VCXJ  Regulation 
Outpoints.  Deficiencies,  and  Deviations. 
Clarification  to  Appendix  D  of 
November  24,  1987  PederxU  Register 
Notice,"  (Blue  Book),  notice  of 
availabihty  published  in  the  May  25, 
1988  Federal  Register 

•  " Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technolog} 
for  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators. 
and  Process  Heaters,"  California  Air 
Resources  Board  (July  18.  1991) 

•  "Cost-Effective  Nitrogen  Oxides 
(NOx)  Reasonably  Available  Control 
Technology,"  U.S.  EPA  Office  of  Air 
Quality  Planning  and  Standards  (Marrh 
16,  1994). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT.  and  SIP 
relaxations.  All  of  the  deficiencies 
identified  in  our  previous  limited 
approval  and  limited  disapproval  action 
have  been  adequately  addressed  as 
follows: 


•  .Section  229, .-l  1)   i Multiple 
deficiencies  are  h.-iled  fur  this  section, 
which  allows  for  an  alternate  emission 
control  plan  J  This  section  is  not 
required  by  the  CA,*i  ami  is  deleted 
completely 

•  Se<;tion  229  .i  B  2    i  Ilie  F.xccutnc 
Officer's  discretion  language  should  be 
expanded  to  in(  \ud^'  <;aiTipliny!  mt'thods 
approved  by  the  LARB  and  EPA  i  Ihis 
is  corrected 

•  Section  229  3  A   [This  section 
should  be  revised  1o    greater  than  nr 
equal  to  90,000  therms  per  veai  limil  fur 
each  of  the  three  previous  years  '  |  This 
IS  corrected 

•  Section  229  3, C:  (The  specification 

for  flow  meters  shtiuld  be  revised  to 
require  non-resettable  mass  and  volume 
flow  meters  1  This  is  corrected 

•  Se<:tion  229  4. A   [A  date  for  full 
compliance  of  facilities  should  be 
added  1  This  is  corrected 

The  T.SU  has  mure  infnrmritinn  nn  our 
evaluation 

C  Public  Comment  and  Final  Action 

.\s  authorized  in  section  110(k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
submitted  rules  and  rule  recisions 
because  we  believe  they  fulfill  all 
relevant  requirements.  We  do  not  tliiiiK 
anyone  will  object  to  this,  so  we  are 
finalizing  the  approval  without 
proposing  It  in  ad\ance   However,  in 
the  Proposed  Rules  set:tion  of  this 
Federal  Register  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules   If  we  recei\e  adver<-e 
c:omments  b\  November  9,  2001.  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notih  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal   If  we  do  not 
ref:eivp  timelv  adverse  tomments.  the 
direct  final  approval  will  be  effe<  tive 
without  further  notice  on  E)ecember  10, 
2001   This  will  incorporate  these  rules 
into  or  rescind  from  the  federally- 
enforceable  SIP  This  uili  also  terminate 
any  sanction  or  FIP  ilfxAs  initiated  by 
our  lanuarv  21,  20{K)  a(  tion  under 
sections  179  and  UOd  '  nf  fh>M  ;aA. 


I 
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m.  Background  Information 

A.  Why  Wen  These  Rules  Submitted^ 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter. 


which  harm  human  health  and  the  some  of  the  national  milestones  leading 

environment  Section  110(a)  of  the  CAA  to  the  submittal  of  these  local  agency 

requires  states  to  submit  regulations  that  NOx  riiles. 
control  NOx  emissions.  Table  2  lists 

Table  2. — Ozone  Nonattainment  Milestones 


Date 


Marct>3.  1978 
May  26.  1968  . 


Novwnber  15.  1990 
lylay  15.  1991   


Event 


EPA  promulgated  a  list  of  ozone  r>onattainment  areas  under  ttie  Clean  Air  Act  as 

amended  in  1977  43  FR  8964;  40  CFR  81.305. 
EPA  notified  Govemors  ttiat  parts  of  ttieir  SIPs  were  inadequate  to  attain  and 

maintain  the  ozone  standard  and  requested  ttiat  they  correct  the  deficiencies 

(EPAs  SIP-Call)  See  section  110(a)(2)(H)  of  the  pre-amended  CAA. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub   L.  101-549.  104  Stat. 

2399,  codified  at  42  U  S  C  7401-7671  q. 
Section  182(a)(2)(A)  requires  that  ozof>e  nonattainment  areas  correct  deficient 

RACT  rules  t)y  this  date. 


IV.  Administritive  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  '  (66  FR  28355  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Ckjvemment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
(^vemment  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 


federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  IS  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S  C. 
272  note)  do  not  apply  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
Generals  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501  et  seq). 

The  Congressional  Review  Act,  5 
use.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 


may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  CJeneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  12,  2001. 
Mike  Shulz, 
Acting  Regional  Admirtistrator,  Region  IX. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continue.s  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  F — California 

2.  Section  52,220  is  amended  by 
adding  paragraphs  (c)(27)(viiiKC). 
(c)(42)(xHB).  (c){279)(i)(A)(6), 
(cK280)(i)(B)(2),  and  (c)[281]{i)(A)U)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

***** 


*    *    * 


(27)  *    *    * 

(viii)  *    *    * 

(C)  Previously  approved  on  June  14. 
1978  in  paragraph  (c)(27)(viii)(A)  of  this 
section  and  now  deleted  Rule  101. 


***** 


(42)  *    *    * 

(x)  *    *   • 

(B)  Previously  approved  on  November 
6,  1978  in  paragraph  {c)(42)(x){A)  of  this 
section  and  now  deleted  Rule  102. 


*         * 


*         * 


(279)  *    *    * 
(0*    *    * 
(A)*    *    * 

[6]  Rules  100  and  113,  adopted  on 
September  14.  1999. 


*  • 


(280)  *    *    * 

(i)*    *   * 
(B)*    *    * 

(2)  Rule  101,  adopted  on  Februar>-  15, 
2000. 


*  * 


*  * 


(281)*    *    * 
(i)*   *   * 
(A)*   *   • 

(2)  Rule  229,  adopted  on  January  23, 
2001. 

*  «  *  *  * 

[FR  Doc.  01-25252  Filed  10-9-01;  8:45  am) 

BtUJNG  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[VA-T5-2001-01a;  FRL-7073-6] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Proigram;  Virginia 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  fully  approve  the  operating 
permit  program  of  the  Commonwealth 
of  Virginia.  Virginia's  operating  permit 
program  was  submitted  in  response  to 


the  Clean  Air  Act  (CAA)  .^mendmpnls 
of  1990  that  required  States  to  develop. 
and  submit  to  EPA.  programs  for  issuing 
operating  permits  td  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EPA 
granted  final  interim  approval  of 
Virginia's  operating  permit  program  on 
)une  10,  1997.  as  corrected  on  Marc  h  IM 
1998.  Virginia  amended  its  operating 
permit  program  to  address  deficiencies 
identified  in  the  interim  approval  action 
and  this  action  approves  those 
amendments.  Any  parties  interested  m 
commenting  on  this  action  granting  full 
approval  of  Virginia's  title  \  operating 
permit  program  should  do  so  at  thi'- 
time.  A  more  detailed  description  of 
Virginia's  submittal  and  EPA's 
evaluation  are  included  in  a  Terhnica! 
Support  Document  [TSDi  in  support  of 
this  rulemaking  action  A  copy  of  the 
TSD  is  available,  upon  request,  from  thp 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document 

DATES:  This  rule  is  effective  on 
November  26,  2001  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  9.  2001 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  mav  be 
mailed  to  Makeba  Morris,  Chief,  Permits 
and  Technical  Assessment  Branch. 
Mailcode  3AP11.  US,  Environmental 
Protection  Agency,  Region  III.  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agenrv 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103  and 
Virginia  Department  of  Environmental 
Quality.  629  East  Main  Street, 
Richmond,  Virginia,  23219 

FOR  FURTHER  INFORM ATX)N  CONTACT: 
David  Campbell,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2196  or 
by  e-mail  at  Campbell  davp%  epa  gov 

SUPPt^MENTARY  INFORMATION:  On 

November  20,  2000,  the  Commonwealth 
of  Virginia  submitted  amendments  to  its 
State  operating  permit  program  These 
amendments  are  the  subject  of  this 
document  and  this  section  provides 
additional  information  on  the 
amendments  by  addressing  the 
following  questions: 

What  is  the  State  operating  permit  program  ' 
What  are  the  State  operating  permit  program 

requirements^ 
What  IS  being  addressed  in  this  do<  iimvnt 


What  is  not  being  addressed  in  this 

document? 
What  changes  to  Virginia's  operating  permit 

program  is  EPA  approving? 
How  does  Virginia's  Voluntary 

Environmental  Assessment  Privilege  Law 

affect  its  operating  permit  program? 
What  action  is  being  taken  by  EPA? 

What  Is  the  State  Operating  Permil 
Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  States  to  develop 

operating  jxTiiiit  programs  that  meet 
certain  federal  criteria.  When 
implementing  the  operating  permit 
programs  the  States  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requir>'mt'nts  under  the 
CIpdn  Air  ,\rt   (  .\.\    The  focus  of  the 
operating  perniit  proigram  is  to  improve 
enforcement  by  issumg  each  source  a 
permit  that  consolidates  all  of  its 
applicable  C.AA  requirements  into  a 
federally-enforceable  document.  By 
(  onsolidating  all  of  the  applicable 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agency  can  more  easily 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined 

.Sources  requireci  to  c)btair,  an 
operating  permit  under  this  p.^ot:rajn 


include  "maior 


sourt  es  ( 


air  [I 


lution 


and  certain  (.ither  ^oun  ^■^  sp***  ified  in 
the  CAA  or  in  the  KFA  -  inij.iernentmg 
regulations  P'or  example,  all  sources 
regulated  under  the  and  rair,  prograrr, , 
regardless  of  size,  must  obtain  > ferat.ng 
permits.  Examples  of    major    sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  vear  or  more  of 
\olatile  organu  (  ompounds  carbon 
monoxide,  lead,  sulfur  dioxide  nitrogen 
oxides,  or  particulate  matter   PMlO); 
those  that  emit  10  ti'iis  f)i>r  \'■.^:  .  '  anv 
single  hazardous  air  p  il.iJtaii;    H.^^\ 
specifically  listed  under  the  CAA;  or 
those  that  emit  2"^  tmi'.  per  \(Mr  i'<T  more 
of  a  rombinatioii  of  ]\.\}'<   lu  dre,is  that 
are  not  meeting  the  national  ambient  air 
qualitv  standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter. 
maior  sources  are  defined  by  the  gravity 
of  the  nonattainment  classification.  For 
example,  in  the  t  ounties  and  cities  in 
northern  \'irginia  that  are  [lart  of  the 
metropolitan  UashiiiK'toii   DC  serious 
ozone  nonattainment  area,  major 
sources  in(  hide  those  with  the  potential 
of  emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 
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What  Are  the  State  Operating  Permit 
Program  Requirements? 

The  minimum  program  elements  ftir 
an  approvable  operating  permit  program 
are  those  mandated  by  title  V  of  the 
Clean  Air  Act  Amendments  of  1990  and 
established  by  EPA's  implementing 
regulations  at  title  40.  part  70 —  State 
Operating  Permit  Programs"  in  the  Code 
of  Federal  Regulations  (40  CFR  part  70) 
Title  V  required  state  and  local  air 
pollution  control  agencies  to  develop 
operating  permit  programs  and  submit 
them  to  EPA  for  approval  by  November 
15.  1993.  Under  tide  V,  State  and  local 
air  pollution  control  agencies  that 
implement  operating  permit  programs 
are  called  "permitting  authorities" 

Where  an  operating  permit  program 
substantially,  but  not  hilly,  met  the 
program  approval  criteria  ouUined  at  40 
CFR  part  70,  EPA  granted  interim 
approval  contingent  on  the  permit 
authority  revising  its  program  to  correct 
those  programmatic  deficiencies  that 
prevented  full  approval  Virginia's 
original  operating  permit  program 
substantially,  but  not  fully,  met  the 
requirements  of  40  CFR  part  70. 
Therefore,  EPA  granted  final  interim 
approval  of  the  program  in  a  rulemaking 
published  on  June  10,  1997,  as  corrected 
on  March  19,  1998.  [See  62  FR  31516 
and  63  FR  13346.)  The  interim  approval 
notice  identiHed  six  outstanding 
deficiencies  that  had  to  be  corrected  in 
order  for  Virginia's  program  to  receive 
full  approval.  On  November  20,  2000. 
the  Commonwealth  of  Virginia 
submitted  amendments  to  its  operating 
permit  program  to  EPA  to  address  its 
outstanding  program  deficiencies. 

Virginia's  November  20,  2000 
submittal  satisfies  the  Commonwealth's 
requirement  to  submit  program 
amendments  to  EPA  by  June  1,  2001. 
This  deadline  was  established  by  EPA 
in  order  to  allow  for  time  for  EPA 
review  and  action  on  program 
amendments  such  that  operating  permit 
programs  with  interim  approval  status 
could  be  considered  for  full  approval  by 
December  1,  2001.  After  December  1, 
2001,  those  jurisdictions  lacking  fully- 
approved  operating  permit  programs 
will,  by  operation  of  law,  be  subject  to 
a  federal  operating  permit  program 
implemented  by  EPA.  under  40  CFR  part 
71.  (See  65  FR  32035.1 

What  Is  Being  Addressed  in  This 
Docoment? 

On  November  20,  2000,  Virginia 
submitted  amendments  to  its  currently 
EPA-approved  title  V  operating  permit 
program.  In  general,  Virginia  amended 
its  operating  permit  program  regulations 
to  address  deficiencies  identified  by 


EPA  when  it  granted  final  interim 
approval  of  Virginia's  program  in  1997. 
In  the  Novemhrr  20.  2000  submittal, 
Virginia  also  provided  revisions  to  its 
existing  program  tu  improve  certain 
aspects  and  to  make  minor  regulatory 
correction.s.  These  additional  revisions 
are  the  subject  of  a  separate  rulemaking 
action  as  more  fully  discussed  below. 

What  Is  Not  Being  Addressed  in  This 
Document? 

As  part  of  its  November  20.  2000 
submittal.  Virginia  also  submitted 
additional  revisions  to  its  currently 
EPA-approved  title  V  operating  permit 
program  which  are  unrelated  to  the 
interim  approval  deficiencies.  These 
program  revisions  are  comprised  of 
technical  and  administrative  corrections 
which  do  not  bear  on  the  program's 
ability  to  fully  meet  the  substantive 
requirements  of  40  CFR  part  70.  These 
revisions  were  submitted  pursuant  to  40 
CFR  70.4(i)  which  authorizes  States 
with  approved  programs  to  initiate 
program  revisions.  Since  these  revisions 
do  not  directly  affect  the  approval  status 
of  Virginia's  program  according  to  40 
CFR  70.4(d)  and  40  CFR  70.4(e),  they 
will  be  considered  in  a  separate 
rulemaking  action. 

On  December  11,  2000,  EPA 
announced  a  90-day  comment  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs  [See  65  FR  77376.]  The  public 
was  able  to  comment  on  all  currently- 
approved  operating  permit  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  The 
December  1 1 .  2000  notice  instructed  the 
public  to  not  include  in  their  comments 
any  program  deficiencies  that  were 
previously  identified  by  EPA  when  the 
subject  program  was  granted  interim 
approval  Since  those  program 
deficiencies  have  already  been 
identified  and  permitting  authorities 
have  been  working  to  correct  them,  EPA 
will  solicit  comments  when  taking 
action  on  those  corrective  measures. 

The  EPA  stated  that  it  will  consider 
information  received  from  the  public 
pursuant  to  the  December  11,  2000 
notice  and  determine  whether  it  agrees 
or  disagrees  with  the  purported 
deficiencies.  Where  EPA  agrees  there  is 
a  deficiency,  it  will  publish  a  notice  of 
deficiency  consistent  with  40  CFR 
70.4(i)  and  40  CFR  70.10(b).  The  Agency 
will  at  the  same  time  publish  a  notice 
identifying  any  alleged  problems  that 
we  do  not  agree  are  deficiencies.  For 
programs  that  have  not  yet  received  full 
approval,  such  as  Virginia's  program, 
EPA  will  publish  these  notices  by 
December  1.  2001. 


The  EPA  received  numerous 
comments  in  response  to  the  December 
1 1 .  2000  notice  announcing  the  start  of 
the  90-day  public  comment  period.  As 
part  of  those  comments.  EPA  Region  111 
received  comments  germane  to 
Virginia's  currently-approved  operating 
permit  program.  The  Agency  will 
respond  to  those  comments  in  a  separate 
notice(s)  by  December  1,  2001  as 
required  by  the  December  11,  2000 
notice. 

The  EPA  is  not  addressing  any 
comments  received  pursuant  to  the 
December  11,  2000  notice  in  this 
document.  As  mentioned  above, 
comments  provided  in  accordance  with 
the  December  11,  2000  notice  were  to 
address  shortcomings  that  had  not 
previously  been  identified  by  EPA  as 
deficiencies  necessitating  interim,  rather 
than  full,  approval  of  a  state's  operating 
permit  program.  This  action  granting 
full  approval  of  Virginia's  operating 
permit  program  only  addresses  program 
deficiencies  identified  when  EPA 
granted  interim  approval  to  Virginia's 
program  in  1997.  Therefore,  any  persons 
wishing  to  comment  on  this  action 
should  do  so  at  this  time. 

What  Changes  to  Virginia's  Program  Is 
EPA  Approving? 

The  EPA  has  reviewed  Virginia's 
November  20,  2000  program 
amendments  in  conjunction  with  the 
portion  of  Virginia's  program  that  was 
earlier  approved  on  an  interim  basis. 
Based  on  this  review,  EPA  is  granting 
full  approval  of  Virginia's  amended 
operating  permit  program.  The  EPA  has 
determined  that  the  amendments  to 
Virginia's  operating  permit  program 
adequately  address  the  six  deficiencies 
identified  by  EPA  in  its  June  10,  1997 
rulemaking  action  granting  interim 
approval.  Virginia's  operating  permit 
program,  including  the  amendments 
submitted  on  November  20,  2000  to 
address  the  six  program  deficiencies, 
fully  meets  the  minimum  requirements 
of  40  CFR  part  70.  The  following 
describes  the  changes  made  to  Virginia's 
operating  permit  program  to  address  the 
six  deficiencies. 

Changes  to  Virgiiiia's  Program  That 
Correct  Interim  Approval  Deficiencies 

1.  Units  Emitting  Up  to  100  Tons  Per 
Year  (TPY)  of  Carbon  Monoxide  (CO) 
Inappropriately  Considered  To  Be 
Insignificant 

Virginia's  regulations  originally 
defined  any  emission  unit  emitting  less 
than  100  tons  per  year  (TPY)  of  cariion 
monoxide  (CO)  as  an  insignificant 
activity.  Virginia  amended  9  VAC  5-80- 
720  B  3  to  state  that  any  emission  tmit 
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emitting  less  than  five  TPY  of  CO  may 
be  considered  an  insignificant  activity. 
This  amendment  is  consistent  with  40 
CFR  part  70  and  wi\h  what  EPA  has 
required  of  other  similar  insignificant 
activities  regulations. 

2.  Applications  Not  Required  To  Include 
Sufficient  Information  To  Identify'  All 
Applicable  Requirements  for  Emission 
Units  Deemed  Insignificant 

Virginia's  original  program 
inappropriately  included  a  provision  in 
the  applicability  section  of  the  operating 
permit  regulations,  at  9  VAC  5-80-50  F, 
which  states  that  "(tlhe  provisions  of  9 
VAC  5-50-90  concerning  application 
requirements  shall  not  apply  to 
insignificant  activities  designated  in  9 
VAC  5-80-720  with  the  exception  of  the 
requirements  of  9  VAC  5-8Q-90  D  1  and 
9  VAC  5-80-710."  A  similar  provision 
is  provided  in  the  applicability  section 
of  the  acid  rain  operating  permit 
regulations  at  9  VAC  5-80-360  E.  As 
originally  worded,  permittees  were 
required  to  provide  only  emissions 
information  for  insignificant  activities, 
but  not  any  additional  information 
which  might  be  required  to  identify 
applicable  requirements  when 
emissions  information  alone  is  not 
sufficient. 

Virginia  amended  9  VAC  5-80-50  F 
and  9  VAC  5-8Q-360  E  by  removing  the 
language  cited  above  in  its  entirety.  By 
removing  this  language,  permittees  are 
obligated  to  provide  emy  additional 
information  necessary  to  identify 
applicable  requirements.  These 
amendments  are  consistent  with  40  CFR 
part  70  and  with  what  EPA  has  required 
of  other  similar  regulations. 

3.  Permits  Not  Required  To  Include 
Applicable  Requirements  for  Emission 
Units  Deemed  Insignificant 

Virginia's  original  program  contained 
an  inappropriate  provision  at  9  VAC  5- 
80-110  A  1  which  stated  that  "For 
major  sources  subject  to  this  rule,  the 
board  shall  include  in  the  permit  all 
applicable  requirements  for  all  emission 
units  in  the  major  source  except  those 
deemed  insignificemt  in  Article  4  (9 
VAC  5-8Q-710  et.  seq.)  of  this  part." 
Virginia's  acid  rain  operating  permit 
regulations  essentially  repeated  this 
deficiency  at  9  VAC  5-8Q-490  A  1. 

Virginia  amended  9  VAC  5-80-110  A 
1  and  9  VAC  5-80-490  A  1  by  removing 
the  exception  provided  to  insignificant 
emission  units  of  the  requirement  to 
include  all  applicable  requirements  in 
the  permit.  The  amended  regulations 
simply  require  all  applicable 
requirements  for  all  emission  units  to  be 
included  in  the  permit.  These 
amendments  are  consistent  with  40  CFR 


part  70  and  with  what  EPA  has  required 
of  other  similar  regulations 

4.  Emergency  or  Standby  Compressors. 
Pumps,  and/or  Generators 
Inappropriately  Defined  as  Insignificant 

In  its  original  insignificant  activities 
regulations  at  9  VAC  5-8O-720  C  4. 
Virginia  designated  "Internal 
combustion  powered  compressors  and 
pumps  used  for  emergency  rpplacempnt 
or  standby  service,  operating  at  500 
hours  per  year  or  less"  as  insignificant 
emission  units.  The  regulations  aisc 
cited  emergency  generators  nf  various 
horsepower  ratings,  depending  on 
whether  or  not  the  generators  are 
gasoline,  diesel.  or  natural  gas  powered 
As  originally  worded,  9  VAC  5-80-720 
C  4  was  confusing  because  it  defined 
emergency  or  standby  compressors  or 
pumps  as  insignificant,  and  then  further 
qualified  the  units  considered 
insignificant  by  discussing  various  sizes 
of  emergency  generators.  Furthermore, 
the  engines  and  generators  of  the  sizes 
provided  by  the  original  version  of  the 
regulations  would  likely  be  large 
enough  to  trigger  applicable 
requirements  or  emit  pollutants  in 
significant  amounts 

Virginia  amended  9  VAC  5-80-720  (. 
4  to  clarify  its  insignificant  activity 
provisions  for  emergency  pumps, 
compressors,  or  generators  and  also 
reduced  the  horsepower  size 
designations  sufficiently  to  exclude  anv 
units  which  would  likely  trigger  an 
applicable  requirement  or  emit 
pollutants  in  significant  amounts.  These 
amendments  are  consistent  with  40  CFR 
part  70  and  with  what  EPA  has  required 
of  other  similar  insignificant  activities 
regulations. 

5,  "Off-Permit  Changes"  Defined  as 
Including  Changes  Subject  to 
Requirements  Under  Title  IV 

The  EPA  was  concerned  with  two 
provisions  in  the  Commonwealth's 
original  acid  rain  operating  permit 
regulations.  According  to  40  CFR 
70.4(b)(14),  permittee's  are  allowed  td 
make  certain  so-called  "off-permit 
changes  that  are  not  addressed  or 
prohibited  by  the  permit  without 
obtaining  a  permit  revision.  However. 
40  CFR  70.4(b)(15)  does  not  extend  this 
flexibility  to  changes  that  are 
modifications  under  title  I  of  the  CAA 
or  those  that  are  subject  to  any  of  the 
acid  rain  requirements  under  title  I\'  of 
the  CAA.  Virginia's  regulations  allowed 
'off-permit  "  changes  at  9  VAC  5-80- 
280  C  1  and  5-8O-680  C  1 ,  however. 
they  failed  to  exclude  from  eligibility 
changes  that  are  subject  to  requirements 
under  tide  IV. 


\'irginia  amendnd  M  \  AC  5-80-280  C 
1  and  5-80-680  f    1  tc  mx(  Imif  '  h.iiii^fs 
that  are  suh|w,t  to  requirements  under 
title  IV  from  being  eligible  for  "off- 
permit '  changes  These  amendments  are 
(  onsistent  with  40  CFR  part  70  and  with 
what  EP.A  has  rnquired  of  other  similar 
regulations. 

6  Affirmative  Defense  of  Emergency 
Provisions  Deficient 

in  Its  operating  permit  program, 
\'irginia  uses  the  term  "malfunction" 
instead  of  "emergency."  Virginia's 
definition  of  this  term  is  consistent  with 
how  KF.A  defines    emergency." 
However,  Virginia's  original  operating 
permit  regulations  at  9  VAC  5-80-250  B 
4  and  5-80-650  B  4  allowed  sources  to 
(  laim  the  affirmative  defense  for 
malfunctions  w  hich  last  less  than  one 
hour,  but  did  not  require  the  permittee 
to  notif\'  the  Commonwealth  of  these 
malhinctions  Malfunctions  lasting 
longer  than  one  hour  wen'  retjuired  to 
be  reported   Virginia  s  affirmative 
defense  provisions  were  less  stringent 
than  40  CFR  70  6(g)  which  rw^uires  the 
demonstration  of  the  affirm<iti\i'  defense 
of  an  malfunction,  wk  luciin^  the  prompt 
notification  of  the  permitting  authority 
of  the  malfunction  A  demonstration  is 
required  for  all  malfun(  turns  seeking  an 
affirmative  defense   uk  hiding  those 
malfunctions  lasting  less  than  one  hour 

Virginia  amended  '•»  N'AC,  5-H(V-250  B 
4  and  5-80-650  B  4  to  expand  the 
requirement  to  report  malfunctions  of 
anv  duratitm.  not  only  those  that 
(M.  curred  for  one  hour  or  more.  The 
amended  regulations  alsr^  require  the 
prompt  notification  nf  inalfiiin  tions 
within  two  working  davs  of  their 
occurrence.  These  amendments  are 
consistent  with  40  CFR  part  70  and  with 
what  EPA  has  required  of  other  similar 
regulations 

How  Does  Virginia's  Vo[unlar> 
Environmental  Assessment  Privilejje 
Lav/  Affect  Its  State  Operating  Permit 
Program? 

In  1995   Virginia  adopted  legislation 
that  pr(.ivides.  subject  tn  certain 
conditions,  for  an  env  in  inmental 
assessment  (audit .     priviiege    for 
voluntar\  comphaiu  e  e\  .iluations 
performed  b\  a  regulated  entity.  The 
legislation  further  aiidresses  the  r*'Iative 
burden  of  proof  for  [lartie-.  either 
asserting  the  privilege  or  seeking 
disclosure  of  doc  umerits  for  v^hll  h  the 
privilege  is  i  laimed   VirguiM  - 
legislation  also  pro\  niev   >.ul)|ect  to 
certain  conditions,  for  d  penalty  waiver 
for  violations  of  environmental  laws 
w  hen  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntarv 
compliance  evaluation  and  xciuntarily 
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discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  th^ 
violations.  Virginia's  Voluntar\' 
Environmental  Assessment  Privilege 
Law,  Va  Code  Sec.  10.1-1198.  provides 
a  privilege  that  protects  from  disclosure 
documents  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntar\' 
environmental  assessment:  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  Januar\-  12,  1997.  the 
Commonwealth  of  V' irginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec,  10  1-1 198,  precludes 
granting  a  privilege  to  documents  and 
information  "required  by  law," 
including  documents  and  information 
"required  by  federal  law  to  maintain 
program  delegation,  authorization  or 
approval."  since  Virginia  must  "enforce 
federally  authorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  federal 
counterparts    *    *    '"The  opinion 
concludes  that  "[rlegarding  §  10  1-1 198. 
therefore,  documents  or  other 
information  needed  for  civil  or  criminal 
enforcement  under  one  of  these 
programs  could  not  be  privileged 
because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
federal  law  to  maintain  program 
delegation,  authorization  or  approval  " 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10  1-1199,  provides  that    [tjo  the 
extent  consistent  with  requirements 
imposed  by  Federal  law  "  any  person 
maildng  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty  The 
Attorney  General's  Ianuar\-  12.  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  federally  authorized 
programs,  since  'no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 


Commonwealth  from  enforcing  its 
operating  permit  program  consistent 
with  the  federal  requirements.  In  any 
event,  because  EPA  has  also  determined 
that  a  state  audit  privilege  and 
immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities,  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167.  205. 211  or  213. to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
this,  or  any,  state  audit  privilege  or 
immunity  law 

What  Action  Is  Being  Taken  by  EPA? 

The  Commonwealth  of  Virginia  has 
satisfactorily  addressed  the  six  program 
deficiencies  identified  when  EPA 
granted  final  interim  approval  of  its 
operating  permit  program  on  June  10, 
1997.  as  Cfjrrected  on  March  19.  1998. 
The  operating  permit  program 
amendments  submitted  by  Virginia  on 
November  20.  2000  considered  together 
with  that  portion  of  Virginia's  operating 
permit  program  that  was  earlier 
approved  on  an  interim  basis  fully 
satisfy  the  minimum  requirements  of  40 
CFR  part  70  and  the  Clean  Air  Act. 
Therefore.  EP.-\  is  granting  full  approval 
of  the  Commonwealth  of  Virginia's  title 
V  operating  permit  program. 

The  EPA  IS  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment   However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  operating  permit  program 
if  adverse  comments  are  filed  relevant  to 
the  issues  discussed  in  this  action.  This 
rule  will  be  effective  on  November  26, 
2001  without  hirther  notice  unless  EPA 
receives  adverse  comment  by  November 
9,  2001   If  EPA  receives  adverse 
comment.  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect  The  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EP,A  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 


of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
'Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355  (May 
22.  2001)).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C,  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  State  operating  permit 
program  submissions,  EPA's  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  State  operating  permit 
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program  submission  for  failure  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  State  operating  permit  program 
submission,  to  use  VCS  in  place  of  a 
State  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act,  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February-  7.  1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  "^^ates.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  fully  approving 
Virginia's  title  V  operating  permit 


program  may  not  bf  c:hHllpnsf'd  later  iii 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  prntm  tmn. 
Administrative  practice  and  proc.cduri', 
.•\ii  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  25.  2001. 
Donald  S,  Welsh. 

Hciiional  Admini^tnitnr  Region  III 

Appendix  A  of  part  70  of  title  40. 
chapter  I.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1  The  authority  citation  for  part  70 
continues  to  read  as  follows; 

Authority:  42  U.S  C  7401  ef  seq. 

2  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b1  in  the  entrv  for 
Virginia  to  read  as  follows 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Vir!;inia 

»  •  *  ♦  » 

(b)  The  Virginia  Departmeni  of 
Environmental  Qualifv  submitted  operating 
permit  program  amendments  on  November 
20,  2000  The  ruie  revisions  contained  in  the 
November  20,  2000  submittal  adequately 
addressed  the  conditions  of  the  interim 
approval  effective  on  March  12   t^QH  Tlie 
Commonwealth  is  herebv  granted  final  fui: 
approval  effective  on  November  2fi  2001 

•  #  •  •  • 

(FR  Doc.  01-25012  Filed  U)-9-Ul,  H  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  180 

[OPP-301152A:  FRL-6803-81 
RIN  2070-AB78 

Revocation  of  Unlimited  Tolerance 
Exemptions;  Correction  and 
Reopening  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule;  correction  and 
reopening  of  comment  period 

summary:  EPA  issued  a  direct  final  rule 
in  the  Federal  Register  of  August  15, 
2001,  amending  40  CFR  pari  180, 
subpart  D,  to  revoke  various  exemptions 
from  the  requirement  of  a  tolerance  In 


th.it  ddi  uinent.  the  Agency 
nidd\ertently  removed  the  entire  second 
entry  for  diethylene  glycol,  when  it 
should  have  removed  the  entire  first 
entry  for  diethylene  glycol,  and 
misspelled  'Sodium  mono-,  di-.  and 
triisopropyl  naphthalenesulfonate.  " 
This  document  corrects  these  errors. 
Additionally,  this  document  reopens  the 
comment  period  to  provide  the  public 
with  an  opportimity  to  comment  on 
these  corrections  and  extends  the 
effective  date  of  this  final  rule, 
DATES:  !f  no  relevant  adverse  comments 
are  submitted  on  or  before  November  9, 
2001,  this  action  will  become  effective 
on  Ianuan-8.  2002, 

The  effective  datp  for  FRI-^^q^-s 
published  in  the  Federal  Register   .f 
August  15.  2001  (66  FK  42776J  is 
changed  to  Ianuar\'  8.  2002,  if  no 
adverse  comments  are  received  on  or 
beffire  Ncvpmber  9.  2001. 

ADDRESSES:  .\d\t-rse  comments  may  be 
submitted  by  mail,  electronically,  or  in 

person  Please  follow  the  detailed 
instructions  for  each  method  as 
[irovided  111  I  nit  1  (      ■'  'he 
SUPPLEMENTARY  INFORMATION  of  the 
.August  15.  2001  diretrt  final  rule.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-301 152 A  in  the 
subject  line  un  the  fir<;t  page  of  your 
response 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail   Trev'dt.   .■Mstim    Kev;i^tr«ti(in 
Division  (7.505(.i   t)ffir(  -f  Pesticide 
Programs,  Environmental  Protection 
.^gen^v,  1200  Pennsvlvania  Ave.,  NW., 
Washington.  DC  20460  telepho:  ■•> 
number  i~01i  :'inH-H,-|- v  fax  immhei 
(7U3i  30.S-0599,  emaii  address 
alston  treva@epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  .\ction  Appiv  to  Me'' 

The  .^gencv  included  in  the  ilirer' 
final  rule  a  list  of  those  who  may  be 
potentially  affecied  by  this  action.  If  you 
have  questions  regarding  the 
applicability  of  this  action  lc  a 
particular  entity  consult  the  person 
listed  under  FOR  FURTHER  INFORMAT>ON 
CONTACT 

n  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1   Elpctronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www  epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
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"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmll  80/Title_40/40cfr  1 8000 .  html , 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301152A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  doc\mients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
avaiUdile  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Blanch  (PQUB).  Rm.  119.  Crystal  Mall 
f2. 1921  JefEerson  Davis  Hwy.. 
Arlington.  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

nL  What  Does  diis  DocnmeBt  Do? 

In  the  Federal  Regiater  of  August  15, 
2001  (66  FR  42776)  (FRI^-6 793-5).  EPA 
issued  a  direct  final  rule  amending  40 
CFR  part  180.  subpart  D.  to  revoke 
various  exemptions  from  the 
requirement  of  a  tolerance.  This 
document  corrects  the  amendatory 
language  to  reflect  the  intent  of  the 
Agency.  Additionally,  this  document 
reopens  the  comment  period  to  provide 
the  public  with  an  opportimity  to 
comment  on  these  corrections  and 
extmds  the  effective  date  of  this  final 
nde. 


IV.  Kqinlatofy 
all 


This  final  rule  implements  a  technical 
conection  to  the  CFR.  and  it  does  not 
odmwise  impose  or  amend  any 
requirements.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  {5S  FR  51735.  October  4.  1993). 


Because  this  nile  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  132 11.  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22.  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  1 3084 ,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  /ustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Ordier 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23. 
1997).  This  action  does  not  involve  any 
technical  standards  that  woold  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
toloances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFECA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq]  do  not  apply,  hi  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
res{>onsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  a^d  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiilations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  powm  and 
responsibilities  betiween  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
govmunent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


V.  SwhMiMimi  to  CoagreM  and  the 
Can|ilT«ller  General 

The  Concessional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  wfaidi  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Confess  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  legists.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  orSubjecli  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21.  2001. 
Richard  P.  Keigwin,  Jr., 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
corrected  as  follows: 

PART  180— [CORRECTED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 

371. 

2.  In  FR  Doc.  01-20391  published  in 
the  Federal  Register  of  August  15.  2001 . 
on  page  42779,  in  column  3,  under 
amendatory  instruction  number  2.  for  40 
CFR  180.1001,  correct  item  ii.  to  read  as 
follows: 

"ii.  The  table  in  paragraph  (d)  is 
amended  by  removing  the  entire  entry 
for  Calcium  hypochlorite:  the  entire  first 
entry  for  Diethylene  glycol;  and  the 
entire  entries  for  Isopropyl  alcohol;  n- 
Propanol;  and  Sodium  mono-,  di-,  and 
triisopropyl  naphthalenesulfonate." 
|FR  Doc.  01-25019  Filed  10-9-01;  8:45  am) 

BIUJNO  CODE  aS60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  180 
[OPP-301179;  FRL-6802-3] 
RIN  2070-AB78 

Setttoxydim;  Pesticide  Tolerancas  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  (calculated  as 
the  herbicide)  in  or  on  safflower,  milk: 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  and  sheep.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  RodenticJde  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
safflower.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  sethoxydim  in  these  food 
commodities.  The  tolerances  will  expire 
and  are  revoked  on  December  31 .  2003. 
DATES:  This  regulation  is  effective 
October  10,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301179, 


must  be  received  by  EPA  on  or  before 
December  10.  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
cmd  hearing  requests  must  identify 
docket  control  number  OPP-301 1 79  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave  ,  NW  . 
Washington,  DC  20460;  telephone 
number:  (703)  308-9364;  and  e-mail 
address:  pemberton  libby®epa  gov. 
SUPPl£MENTARY  INFORMATION:- 

L  General  Information 

A.  Does  This  Action  Apply  to  Me' 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 


NAICS 
codes 


Examptes  of  Po- 

tentwlfy  Aftecled 

Entities 


Industry 


111 
112 
311 

32532 


Crop  production 
Animal  production 
Food  manutac- 

tunng 
Pesticide  manutac- 

tunng 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  question.s 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATK>N 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  CXher  Related 
Documents^ 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 


on  the  homepage  select  "Laws  ami 
Regulations.'     Regulations  and 
Proposed  Rules,    and  then  look  up  the 
entrv  for  this  document  uncier  the 
"Federal  Registe r —  K n \- 1 ru n rii e n t a  1 
Documents  "  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa  gov/fedrgstr/   A  fn^quently 
updated  electronic  version  nf  40  ('IK 
part  180  IS  available  at  http./. 
www  access  gpo  gov/ nara/cfr/ 
cfrhtml_  3  80/Tith  40/40cfrl80_00.btmi 
a  beta  site  currently  under  development. 

2,  In  person  The  ,^genr\  ha-- 
established  an  official  re<::nrd  for  this 
action  under  docket  control  number 
GPP-30n79  The  official  record 
consists  of  the  do(  uments  spe<  ifir^lly 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  anv  information  c  laimed  as 
Confidential  Business  Information  l(!B! 
This  official  record  intiudes  the 
documents  that  are  physically  iocaie(i  m 
the  docket,  as  well  as  the  d(K  uments 
that  are  referenced  in  those  doc  uments 
The  public  version  of  the  official  rw orti 
does  not  include  an\  information 
claimed  as  CBl  The  public  version  of 
the  official  record.  whir:h  in(  ludes 
printed,  paper  versions  of  anv  ele(  tmnu 
conunents  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB' 
Rm   119,  Mall  #  2,  1921  lefferson  Davis 
Hwy  ,  Arlington.  \'A,  from  8  30  am  to 
4  p.m.,  Monday  through  Fnday 
excluding  legal  holidays  The  PIKJB 
telephone  number  is  (703)  305-5805 

n.  Background  and  Statiitor>'  Findings 

EPA.  on  its  own  initiati\e  in 
accordance  with  sections  408(e!  and 
408(0(6)  of  the  Federal  Food   Drug  and 
Cosmetic  Act  (FFDCA).  21  U  S  C   i4ba, 
is  establishing  tolerances  for  combined 
residues  of  the  herbicide  sethow  dim  (2- 
|l-(ethoxviminolhutvn-5-|2- 
(ethylthio)propvli -^hvdroxv-2- 
cvclohexen-l-oneJ  and  Its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety,  in  or  on  safflower  at  15  0  parts 
per  million  tppmi   in  milk  at  0  5  ppm; 
and  in  meat  byproducts  of  cattle,  goats, 
hogs,  horses   and  sheep  at  1  0  ppm 
These  tolerances  will  expin*  an<i  ar>' 
revoked  on  December  31,  2D0:-i   KF,\ 
will  publish  a  do(  umeni  in  the  Federal 
Register  to  remo\'e  the  reNdked 
tolerances  from  the  ( .ode  "f  Federal 
Regulations 

Section  408(1  )(hi  of  the  FFIX.A 
requires  EP.^  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  wiii 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
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EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e..  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food]  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(bK2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiire  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .    ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FTFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption  ' 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

m.  Emergency  Exemption  for 
Sethoxydim  on  SafBower  and  FFDCA 
Tolerances 

The  shift  to  no-till  or  direct  seed 
systems  has  dramatically  reduced  the 
efficacy  of  herbicides  labeled  for  use  in 
safflower.  As  a  result,  wild  oat  has 
emerged  as  a  larger  management 
problem  in  safflower  production.  Cool, 
moist  conditions,  as  in  recent  years, 
promotes  maximum  emergence  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  sethoxydim  on  safflower  for 
control  of  wild  oats  in  Montana  and 
North  Dakota.  After  having  reviewed  the 
submissions,  EPA  concxirs  that 
emergency  conditions  exist  for  these 
States. 


As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  sethoxydim  in  or  on  safflower.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
these  tolerances  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2003,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts    ' 
specified  in  the  tolerances  remaining  in 
or  on  safflower  or  milk  or  meat  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on.  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  sethoxydim  meets  EPA's 
registration  requirements  for  use  on 
safflower  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  sethoxydim  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c),  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than 
Montana  and  North  Dakota  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  pari  166.  For  additional 
information  regarding  the  emergency 
exemption  for  sethoxydim,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
fNFORMATION  CONTACT 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 


assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  sethoxydim  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
time-limited  tolerances  for  combined 
residues  of  sethoxydim  (2-[l- 
(ethoxyimino)butyl)-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  safflower  at  15.0  ppm.  in  milk  at 
0.5  ppm;  and  in  meat  byproducts  of 
cattle,  goats,  hogs,  horses  and  sheep  at 
1.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerances  follows. 

A.  Toxicologica]  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used.  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA.  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  ^ctor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOC  is  100. 
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To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposiu-e)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primar\'  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 


risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  x  10  'or  imv 
in  a  million).  Under  certain  sppcific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linfiar  approac  h 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 


endpoint  relai»(i  to  cancer  effects 
though  it  mav  be  a  different  value 
derived  from  the  dose  response  curve. 
T  I  t'stimati  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE<.»„cer  =  point 
(if  departure/exposures)  is  calculated.  A 
summan.  of  the  toxicological  endpoints 
for  sethoxydim  used  for  human  risk 
assessment  is  shown  in  the  following 
Table!; 


Table  1.— Summary  of  Toxicological  Doses  and  Endpoints  for  Sethoxydim  for  Use  in  Human  Risk 

Assessment 


c„_o„,,„  Cf-pnarin                                    ^°^  ^^^  '"  ^'^^                ^^^^  SF'  and  LOG  fOf 
txposure  bcenano                                Assessment.  UF                    Risk  Assessment 

Study  and  Toxico»ogical  Effects 

Acute  Dietary  (females  13-50  years  of  age) 

NOAEL  =  180  mg/t^g/day 
UF  =  100  Acute  RfD=  18 
mg/kg/day 

FQPA  SF  =  3x 
aPAD  =  acute  RfD  - 
FQPA  SF  =.  0  6  rng/Vg 

day 

Developmental              Rat       (MRID 

430929021 
LOAEL   -    65C  f^QKg  based  on  de- 

creasea  teta'  weig^^ts   'iiamentous 

tail   lacK  o'  tail    anc  oeiav(»<3  ossi- 

ffcation. 

Acute  dietary  (general  population  including 
infants  and  children) 

NOAEL  =  180  mg/lcg/day 
UF  =  100  Acute  RfD  =  18 
mg/kg/day 

FOPASF=  1x 
aPAD  =  acute  RfD  - 

FQPA  SF  =  1  8  mg/kg/ 

day 

Developmental      -      Rat      (MRIO 

43092902) 
LOAEL   =  65C  mg'kg  r>ased  on  ir- 
regular  gan     cJecreased    activity, 
excessive  saiivatior  a-id  anogen- 
ital  staining 

Chronic  dietary  (all  populatKXis) 

NOAEL=  8  86  m^/kg/day 
UF  =  100  Chronic  RfD  = 
0.09  mg/kg/day 

FQPA  SF=r  lx 
cPAD  =  chrontc  RfD  + 

FQPA  SF  =  0  09  mg/kg,' 

day 

1-Year  feeding  study     Doq  (MRID 

00152669) 
LOAEL  =  1"  5  mgVgdav  based  on 

equivocal  anemia  i'^  maies 

Short-,  intermediate-,  and  long-term  dermal 
(Occupational/Residential) 

none 

No  dermal  or  systemic  tox- 
icity was  seen  at  the 
limit  dose  1 1 ,000  m^kg/ 
day)  This  nsk  assess- 
ment IS  not  required. 

21 -Day  dermai  toxiciU'  study  ^  Rdt>- 
bd  fMRID  4198^203 

Short-,  Intermediate-,  and  long-term  inhala- 
tion (Occupational/ResKJential) 

■ 

none 

Sethoxydim  Is  placed  in 
Toxicity  Category  !V 

Acute  inhalation  stuctv  /MRtD 
C)0C>45849) 

LC50  =  6  03  mg  L  m  male-;  a'xi 
6  28  mg/1  in  females  The'e  are 
no  subacute  subchronic,  or 
Chronic  inhalation  studies. 

'The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  ttie  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.412)  for  the 
combined  residues  of  sethoxydim,  in  or 
on  a  variety  of  raw  agricultural 
commodities.  Tolerances  are  already 
established  in  or  on  meat  and  milk  but 
at  levels  lower  than  those  discussed  in 
this  rule.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  sethoxydim  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 


Exposure  Evaluation  Model  (DEEM*  ! 
analysis  evaluated  the  individual  food 
consumption  as  reported  bv 
respondents  in  the  USDA  l'989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFIl)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposiure  assessments:  tolerance  level 
residues  and  100  percent  crop  treated 
(PCT). 

ii.  Chronic  exposure  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  CSFIl  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  following  assumptions 


were  made  for  the  chronic  exposure 
assessments  tolerance  level  residues 
and  100  PCT  for  all  crops  except 
peanuts,  potatoes,  and  tomatoes  (for 
which  an  average  cmp  treated  value  of 
5%  was  used!  and  <n\hean^    fur  vshich 
the  average  crop  treated  \anje  of  2% 
was  used) 

iii.  Cancer.  Sethoxydim  is  not 
classified   Available  studies  shnw  no 
evidence  of  (.ar{..inoyeiii(,it\  m  ra!'-  or 
mice 

IV,  Anticipated  rt'sidut  and  PCT 
information  Se<  tioii  408fb)(2)(F)  states 
that  the  Agent  v  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
.\genc\  can  make  the  fnllnwing 
findings  ('.onditirm  :.  thnt  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
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show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2.  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group:  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT 

The  Agency  used  PCT  information  as 
follows.  Assumptions  were;  100  PCT  for 
all  crops  except  peanuts,  potatoes,  and 
tomatoes  (for  which  an  average  crop 
treated  value  of  5%  was  used)  and 
soybeans  (for  which  the  average  crop 
treated  value  of  2%  was  used). 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significamt 
subpopulation  group  and  allows  the 


Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
sethoxydim  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
sethoxydim  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
sethoxydim. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GE^fEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 


and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  sethoxydim 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  EECs  of  sethoxydim  for 
acute  exposiu^s  are  estimated  to  be  42 
parts  per  billion  (ppb)  for  surface  water 
and  33  ppb  for  ground  water.  The  EECs 
for  chronic  exposiu^s  are  estimated  to 
be  27  ppb  for  surface  water  and  3  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Sethoxydim  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  ornamentals  and  flowering 
plants,  recreational  areas,  and 
buildings/structxires.  These  uses  are  not 
expected  to  result  in  chronic  exposxires 
but  may  result  in  short-  and/or 
intermediate- term  exposures.  However, 
dermal  and/or  inhalation  endpoints  for 
short-  and  intermediate-term  exposures 
were  not  identified.  Therefore,  these 
routes  of  exposure  were  not  evaluated 
for  risk. 

However,  children's  potential  for  oral 
exposure  resulting  from  residential 
treatments  will  be  considered  as  a 
contributor  to  short-term  aggregate  risk. 
A  short-term  oral  endpoint  was  not 
identified  for  sethoxydim.  For  short- 
tenn  risk  assessment  (for  incorporation 
of  food,  water,  or  oral  hand-to-mouth 
type  exposures  into  an  aggregate  risk 
assessment],  the  acute  oral  endpoint 
(acute  R£D  =  1.8  mjj/kg/day,  NOAEL  = 
180  mg/kg/day)  will  be  used  to 
incorporate  the  oral  component  into 
aggregate  risk. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v}  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sethoxydim  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
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for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
sethoxydim  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  sethoxydim  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  was  no  indication  of  increased 
susceptibility  in  the  prenatal 
developmental  toxicity  study  in  rabbits 
following  in  utero  exposure.  In  the  2- 
generation  reproduction  study  in  rats, 
effects  in  the  offspring  were  observed 
only  at  or  above  treatment  levels  which 
resulted  in  evidence  of  appreciable 
parental  toxicity.  No  increased 
susceptibility  was  demonstrated  in  the 
developmental  toxicity  studies;  however 
developmental  toxic  effects,  were 
observed  at  the  highest  dose  tested 
(LOAEL). 

Acceptable  developmental  toxicity 
studies  have  been  performed  in  rats  and 
rabbits;  an  acceptable  2-generation 
reproduction  study  has  also  been 
performed  in  rats.  A  chronic  feeding/ 
carcinogenicity  guideline  study  in  rats 
has  been  submitted  and  is  currently 
undergoing  review.  An  initial 
examination  of  the  study  supports  the 
current  findings  of  no  evidence  of 
carcinogenicity.  There  is  a  complete 
toxicity  data  base  for  sethoxydim  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

The  FQPA  Safety  Factor  is  to  be 
retained  in  case  of  developmental 
toxicity  in  the  absence  of  maternal 


toxicity.  Since  malformations  were  seen 
in  the  rat  study  at  levels  that  produced 
minimal  maternal  toxicity.  The  Agpncv 
concluded  that  an  FQPA  factor  is 
needed.  However,  it  was  determined 
that  the  lOX  factor  need  not  bo  retained. 
instead  should  be  reduced  to  3X  based 
on  the  following  weight  of  evidence 
considerations:  (1)  Developmental 
toxicity  was  seen  in  only  one  species,  in 
the  presence  of  maternal  toxicity,  and  at 
a  very  high  dose  (650  mg/kg/day)  that 
approached  the  Limit-Dose  of  1 ,000  mg 
kg/day;  (2)  no  developmental  toxicity 
was  observed  in  the  rabbit  study  at  the 
highest  dose  tested  (400  mg/kg/day);  (3) 
there  was  no  increased  susceptibility 
seen  in  the  two-generation  reproduction 
study  in  rats  at  doses  up  to  150  mg/kg/ 
day(highest  dose  tested);  and  4)  lack  of 
concern  for  structure  activity 
relationship  (i.e.  no  significant 
developmental  or  reproductive  toxicitv 
was  seen  with  the  structural  analog. 
clethodim.) 

Exposure  assessments  do  not  indicate 
a  concern  for  potential  risk  to  infants 
and  children  based  on:  (1)  The  dietar\- 
exposure  assessments  use  field  study 
data  and  assume  100%  crop  treated 
which  results  in  an  overestimate  of 
dietary  exposure;  (2)  limited  monitoring 
data  is  used  for  ground  and  surface 
source  drinking  water  exposure 
assessments,  resulting  in  estimates 
considered  to  be  reasonable  upper- 
bound  concentrations;  (3)  there  is  a 
potential  for  post-appUcation  hand-to- 
mouth  exposure  to  toddlers  associated 
with  lawn  use,  however,  the  use  of 
conservative  models  and/or 
assumptions  in  the  residential  exposure 
assessment  provide  adequate  protection 
of  infants  and  children. 

The  FQPA  safety  factor  is  applicable 
for  acute  dietary  risk  assessment  for 
females  13-t-  because  the  endpoint 
occurs  only  during  in  urtero  exposure 
and  is  not  a  postnatal  effect  Since  the 
effects  occur  during  in  utero  exposure, 
it  is  not  an  appropriate  endpoint  for 
acute  dietary  risk  assessment  of  infants 
and  children.  The  FQPA  safety  factor  is 
not  applied  for  chronic  risk  assessment 
because  the  endpoint  is  an  in  urtero 
effect  and  can  not  result  from  postnatal 
exposure.  The  FQPA  safet\'  factor  is  not 
applicable  to  the  post-application  hand- 
to-mouth  exposure  associated  with  the 
lawn  use  since  this  exposure  scenario 
would  only  be  expected  for  toddlers  and 
not  for  females  13+ 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  sethoxydim  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonabh 
accounts  for  potential  exposures 


D  Aggregate  Risks  and  Determination  of 

Safety 

To  estimate  tulal  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  thp  .\gency 
(.alculate.s  DWLCKis  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pfstuide's  concentration 
in  water  (EEC  s)   DWLOC  values  are  not 
regulatory  standards  for  drinking  water 
DWLC3CS  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  tfital  aggregate  >'\[)(isure 
to  a  pesticide  in  food  and  resideiui.-ii 
uses.  In  calculating  a  I)\V1,(  M     the 
Agency  determines  how  imn  h  of  the 
acceptable  exposure  (i  e  .  the  PAD)  is 
available  for  exposure  thrii;iL:[i  iinnking 
water  eg,  allowable  (.hrunu  \\dttT 
exposure  (mg/kg/da\ )  =  cPAD  -  (average 
food  *  chronic  non-dietary,  non- 
occupational expnsuHM  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  D\VL(X: 

.\  DWLCK"  will  van.  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  bod\  weights   Default 
body  weights  and  consumption  \alues 
as  used  by  the  I ASEPA  ( )ffice  of  Water 
an>  used  to  calculate  DVVLOCs  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child]   Default  body 
weights  and  drinking  watei 
c:onsumption  values  \dr\  mi  .iii 
individual  basis  This  variation  will  be 
taken  into  account  in  more  refine<i 
screening-level  and  quantitative 
drinking  water  exposure  assessments 
Different  populations  will  have  different 
DVVLOCs  C;enera]lv.  a  DWUX:  is 
calculated  for  each  type  of  risk 
assessment  used   acute,  short-term, 
intermediate-term,  i  hronu..  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWL{X:s,  EPA  (  oik  hides 
with  reasonable  (:ertaint\  that  expnsures 
to  sethoxydim  in  drinking  water  iwhen 
considered  along  with  other  sources  of 
exposure  for  which  EP.\  has  reliable 
data)  would  not  result  in  una(  i  eptable 
levels  of  aggregate  human  health  risk  at 
this  time  Bec;ause  EP,\  consider^  th<' 
aggregate  risk  resulting  from  miilti|ii'' 
exposure  pathwavs  associated  \Mth  ,i 
pesticide's  uses,  levels  of  c  omparisnn  in 
drinking  water  may  vary  as  those  uses 
change  If  new  uses  are  added  in  the 
future.  EPA  will  reassess  the  potential 
impacts  of  sethoxvdim  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process 

1.  Aiute  risk  I'sing  the  exposure 
assumptions  disc:ussed  in  this  unit  for 
acute  exposure,  the  ae  ute  dietary 
exposure  from  food  to  sethoxydim  will 
occupy  7"'r.  of  the  aPAI)  for  tfie  U.S. 
population.  14%  of  the  aP.XD  for 
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females  13-50  years  (not  pregnant,  not 
nursing),  10%  of  the  aPAD  for  all 
infants  (<1  year)  and  14%  of  the  aPAD 
for  children  1-6  years  old.  In  addition, 
despite  the  potential  for  acute  dietan 


exposure  to  sethoxydim  in  drinking 
water,  after  calculating  DWLOCs  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
of  sethoxydim  in  surface  and  ground 


water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Sethoxydim 


Population  Sut)group 

aPAD            %  aPAn     i      Surface            Ground             Acute 

(mo^a*      '       (Food)          Water  EEC      Water  EEC         DWLOC 
(mg/Kg)             (food)       ,        ^^^        .        ^^^        ^        ^^^ 

US  population  (ail  seasons) 

1.8 

7 

i 
42  j                   33  j            59,000 

Females  (13+) 

06 

14 

42                     33 

15,000 

Children  (1-6  years  oldi 

18'                     14 

42                     33 

16,000 

Infants  (<  1  year ) 

1.8 

10 

42 

33 

16,000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  sethoxydim  from  food 
will  utilize  22%  of  the  cPAD  for  the 
U.S.  population,  32%  of  the  cPAD  for 
all  infants  <1  vear  and  52%  of  the  cPAD 


for  children  1-6,  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  sethoxydim  is  not  expected. 
In  addition,  despite  the  potential  for 
chronic  dietary  exposure  to  sethoxydim 
in  drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 


conservative  model  estimated 
environmental  concentrations  of 
sethoxydim  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  1 00%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Sethoxydim 


Population  Subgroup 


cPAD 
mg/kg/day 


%cPAD 
(Food) 


-+- 


Surface      |      Ground 

Wafer  EEC   i   Water  EEC 

(ppb)  (ppb) 


Chronic 
DWLOC 

(ppb) 


U  S  population 


Children  1-6  years  old 


009 
009 


22 


27 


All  Infants  <1  year  old 


009 


52 


27 


32 


27 


2,500 


430 


610 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level) 

Sethoxydim  is  currently  registered  for 
use(s)  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  sethoxydim. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures.  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  1,800  for 
children  1-6  years  old  (the  subgroup  of 
infants/children  with  the  highest 
exposure).  These  aggregate  MOEs  do  not 
exceed  the  Agency's  LOG  for  aggregate 
exposure  to  food  and  residential  uses.  In 


addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  sethoxydim  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  LOC,  as  shown  in  the 
following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Sethoxydim 


Population  Subgroup 

St  y^"  «t^Ec 

tial)                                         <Pf*) 

Ground 

Water  EEC 

(ppb) 

Short-Term 

DWLOC 

(ppb) 

Children  1  -6  years  old 

1800                   100                     27 

i                         1 

3 

17,000 

4.  Intermediate-term  risk 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level) 
Though  residential  exposure  could 


occur  with  the  use  of  sethoxydim,  no 
toxicological  effects  have  been 
identified  for  intermediate-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

5.  Aggrfigate  cancer  nsk  for  U.S. 
population  Sethoxydim  has  not  ben 


classifled.  Available  studies  do  not 
show  evidence  of  carcinogenicity  in  rats 
or  mice.  Therefore,  an  aggregate  cancer 
risk  analysis  was  not  conducted. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
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population,  and  to  infants  and  children 
from  aggregate  exposure  to  sethoxydim 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas-liquid  chromatography  (GLC)  with 
flame  photometric  detection)  is 
available  (Method  I,  PAM  II)  to  enforce 
the  tolerance  expression. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  or  tolerances  for  sethoxydim  on 
safflower.  Thus,  harmonization  is  not  an 
issue  for  these  section  18  requests. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  sethoxydim 
and  its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety,  in  or  on 
safflower  at  15.0  ppm,  in  milk  at  0.5 
ppm;  and  in  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  1.0 
ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408lg)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regxilations  which  govern  the 
submission  of  objections  and  retfiiests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d],  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301 1 79  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  10.  2001. 


1.  Filing  the  request.  Your  objection 
must  specif\'  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  heanng  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary-  of  any 
evidence  relied  upon  by  the  ob)ector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  heanng 
request  may  be  claimed  confidential  bv 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary'  to 
the  purpose  of  this  subsection.  '  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jimdepa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  .\genr\    1 200  ?'enn?\  h  aiii.i 
Ave.,  NW.,  Washington.  UC  204bO. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objectuin  nr  heanng  request 
with  the  Hearing  Clerk  as  described  in 
Unit  XIl-.-K,.  you  should  also  send  a  copy 
of  your  request  trt  the  PIRIB  for  its 
inclusion  in  thi'   iff;(  i.ii  record  that  is 
described  in  Inil  1  H  2   Mail  your 
copies,  identified  by  thf  docket  control 
number  OPP-30n  79,  to:  Public 
Information  and  Records  Integrity 
Branch  Information  Resources  and 
.Services  Division  (7.'i02C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  ■\gencv,  1200  Pennsylvania 
Ave  .  N'W  .  Washington,  DC  20460  In 
person  or  b\  courier  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I  B.2   Vou  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa  gov  Please  use  an  .*i,SCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  obiections  and 
heanng  requests  will  also  be  accepted 
on  disks  in  WordPerfect  hi  8  0  or 
ASCII  file  format  Do  nut  include  an\ 
CBI  in  your  electronic  copy  You  ma\ 
also  submit  an  electronic  copy  of  sour 
request  at  many  Federal  Depository 
Libranes. 

B  When  Will  the  Agencv  (Tranf  a 
Request  for  a  Heanng'' 

A  request  for  a  heanng  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  nf 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrarv;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  )ustify 
the  action  requested  (40  ('FR  178  32} 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  under  FFlXiA  station 
408  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  tvpes 
of  actions  from  review  under  Kxe<  utive 
Order  12866,  entitled  Regulaton' 
Planning  and  flpvjpw  (5b  PR  SI  73.S 
October  4,  1993)  Bec-.ause  this  nilc  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  la(  k  of 
significance,  this  rule  is  not  subieci  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energ}'  Suppiv 
Distnbution.  or  Use  (6b  FR  2835''i   May 
22,  2001)  This  final  rule  does  not 
contain  any  information  collections 
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subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  fPR.'K).  44 
U.S.C.  3501  et  seq  .  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  anv 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  {59  FR  7629,  February  16. 
1994);  or  require  0MB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  40a,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq)  do  not  apply  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  nf  gnvernment.  as  specified  in 
t;,xecutive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure    meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
ComptroHer  General 

The  Congressional  Review  Act,  5 
use  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21,  2001. 

Richard  P.  Keigwin,  Jr., 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.412  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (h)  to  read  as 
follows: 

S  180.412    Sattioxydim;  toiarancw  for 
residuaa. 


(b) 


Commodrty 


Cattle.  Tibyp 
Goals,  mbyp 
Hogs.  mt>yp 


Horses.  mt>yp 


SaflkMver  

Sheep,  mbyp 


Parts  per  mittion 


1.0 
1.0 
1.0 

1.0 

0.5 

15.0 

0.5 


Expiraton/revoca- 
ten  date 


12/31/03 
12/31/03 
12/31/03 

12/31/03 
12/31A)3 
12A31/03 
12/31AX3 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Put  27 

[WT  Doclwt  No.  99-16S:  CS  Oociiat  No.  91 
120;  MM  Docket  No.  00-39;  FCC  01-25S] 

CtoMing  of  ttw  740-806  MHz  Band; 
Conversion  to  Digital  Tatovtaion 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 


SUMMARY:  In  this  document,  the 
Commission  resolves  petitions  for 
reconsideration  and  clarification  of  the 
Third  Report  and  Order  of  this 
proceeding.  The  Commission  generally 
affirms  the  decisions  it  reached  in  that 
proceeding,  although  it  makes  certain 
adjustment  to  the  rules  and  policies 
adopted  in  this  proceeding  and  the 
related  digital  television  proceeding  to 
broadcasters  and  new  licensees  in  the 
74&-806  MHz  band.  The  Commission 
also  rejects  arguments  by  a  petitioner 
seeking  to  reverse  its  decisions  on 
interference  issues,  and  clarifies  certain 
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aspects  of  the  applicable  interference 
standards. 

DATES:  Effective  October  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Huber  of  the  Auctions  and 
Industry  Analysis  Division  at  (202)  418- 
0660  (voice),  (202)  418-7233  (TTY),  e- 
mail:  whuber@fcc.gov 
SUPPLEMENTARY  MFORMATTON:  This  is  a 
summary  of  an  Order  on 
Reconsideration  of  the  Third  Report  and 
Order  {"Order  on  Reconsideration"]  in 
WT  Docket  No.  99-168,  adopted  on 
September  7,  2001  and  released  on 
September  17,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC.  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street.  SW,  Room  CY-B402, 
Washington.  DC,  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint9aol.com. 

Synopsis  of  the  Order  on 
KeconsideratioB  of  the  Third  Report 
andOrdo- 

1.  By  the  Order  on  Reconsideration, 
the  Commission  resolves  petitions  for 
reconsideration  and  clarification  of  the 
Third  Report  and  Order  in  this 
proceeding  {"Upper  700  MHz  Third 
Report  and  Order").  66  FR  10204 
(February  14.  2001).  The  Commission 
generally  affirms  the  decisions  it 
reached  in  the  Upper  700  MHz  Third 
Report  and  Order,  although  it  makes 
certain  adjustments  to  die  rules  and 
policies  adopted^  in  this  proceeding  and 
the  related  (tigital  television  ("DTV") 
proceeding  to  accommodate  the 
implementation  of  voluntary  band- 
clearing  agreements  among  incxunbent 
broadcasters  and  new  licrasees  in  the 
746-806  MHz  ("Upper  700  MHz")  band, 
which  is  cuirendy  occupied  by  TV 
Qunnels  60-69.  The  Commission  also 
rejects  arguments  by  a  petitions  seeking 
to  reverse  our  decisicms  on  interference 
issues,  and  clarifies  certain  aspects  of 
the  applicable  intHferenoe  standards. 

2.  The  CommissioG  has  received  three 
petitions  for  reconsideration  of  the 
Upper  700  MHz  Third  Report  and 
Order.  One  petition  was  filed  by 
Spectrum  Qearing  Alliance  ("SCA"), 
which  is  led  by  Paxson 
Communications  Corporation  and 
joined  by  a  number  of  other 
broadcasters  having  existing  analog  TV 
operations  on  Channels  60-69  as  well  as 
by  other  parties  interested  in  band 
clearing.  SCA  stated  in  its  petition  that 
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it  is  developing  a  comprehensive, 
private  band-clearing  plan  that  would 
be  a  "definitive  framework  for  clearing 
the  700  MHz  band."  SCA  asserted  that 
the  adoption  by  the  Commission  of 
certain  procedural  and  DTV  pel  icy- 
changes  would  facilitate  early  clearing 
and  provide  certainty  to  prospective 
bidders  that  the  Channel  59-69 
spectrum  will  be  cleared  by  a  certain 
date.  One  signatory  of  the  SCA  Petition. 
Spectrum  Exchange  Group.  LLC 
("Spectrum  Exchange"),  which  ha.s 
expressed  an  interest  in  serving  as  an 
intermediary  to  facilitate  SCA's  cle.aring 
scheme,  also  filed  a  separate  petition  in 
support  of  the  SCA  plan. 

3.  The  Association  for  Maximum 
Service  Television,  hic.  ("MSTV")  also 
filed  a  petition,  primarily  seeking 
reconsideration  of  our  decision  in  the 
Upper  700  MHz  Third  Report  and  Order 
not  to  adopt  a  new  "no  interference  ' 
standard  that  would  prohibit  any  new 
involuntary  interference  to  existing 
licensees.  MSTV  also  sought 
clarification  of  the  appropriate 
interference  standard  to  be  used  for 
protection  of  DTV  allotments  and 
facilities  from  modified  analog 
operations.  Finally,  MSTV  requested 
that  the  Commission  rule  out  the 
possibility  that  other  types  of  band- 
clearing  policies  might  be  adopted  in 
the  future  and  express  "an  unqualified 
commitment  to  voluntary  band 
clearing." 

4.  DTV  Construction  Deadlines  For 
Single-Channel  Broadcasters  The 
Commission  initially  adopted  a  DTV 
construction  schedide  that  requires 
rapid  btiild-out  of  digital  broadcast 
hcilities,  among  other  reasons,  to 
"rasure  that  recovny  of  broadcast 
spectrum  occurs  as  quickly  as  possible  " 
llie  DTV  construction  deadlines  are  set 
forth  in  5  73.624(d)  of  the  Commissions 
rules.  According  to  the  ranaining 
deadlines,  those  commercial  television 
broadcasters  that  have  not  yet 
constructed  their  authcnized  digital 
fodlities  must  do  so  by  May  1 ,  2002. 
and  noncommercial  broadcisters  must 
complete  their  DTV  facilities  by  May  1 . 
2003.  Consistent  with  this  plan,  the 
Upper  700  MHz  Third  Report  and  Order 
stated  that,  if  a  broadcaster  is  left  with 
only  a  single  analog  allotment  as  a  result 
of  a  voluntary  band-clearing  agreement, 
it  must  convert  to  DTV  by  the  deadline 
set  forth  in  S  73.624(d). 

5.  SCA  sought  reconsideration  of  the 
Commission's  decision  in  the  Upper  700 
MHz  Third  Report  and  Order  to  require 
broadcastns  that  are  left  with  a  single 
channel  as  a  result  of  a  band-clearing 
arrangement  to  comply  with  the  ciirrent 
DTV  construction  deadlines.  In  its 
petition,  SCA  requested  that  the 


Commission  permit  an  incumbent 
broadcaster  participating  in  an 
arrangement  that  clears  an  allotment  in 
the  Channels  5^^-69  band  and  leaves 
that  broadcaster  with  only  a  single 
channel  to  remain  in  analog  operation 
beyond  the  DTV  construction  deadline 
and  to  convert  to  digital  at  am  lime 
during  the  DT\'  transition   In  d 
subsequent  px  parte  submission.  .SCA 
proposed  that  such  single-channel 
broadcasters  be  permitted  tc  <  ontmLic  to 
operate  in  analog    until  Dec  ember  31, 
2005  or  when  70%  of  the  television 
households  in  their  markets  are  capable 
of  receiving  digital  broad(  ast  signal 
over-the-air 

6  L'pon  review  of  the  arguments 
presented,  the  Commission  agrees  ih<it  a 
broadcaster  that  gives  up  one  of  its 
channels  to  accommodate  band  (  leaniig 
should  have  the  flexibility  to  convert  to 
DTV  at  a  later  stage  in  the  transition 
period 

7  The  Commission  finds  thai  the  I)T\ 
conversion  process  as  a  whole  will  not 
be  significantly  retarded  by  affording 
this  limited  group  of  broadcasters  the 
flexibility  to  complete  their  digital 
conversion  at  a  later  date  Under  the 
policy  the  Commission  adopts  today,  if 
a  broadcaster  gives  up  one  of  its 
channels  to  accommodate  band  clean  ng 
(pursuant  to  Commission  authorization) 
that  single-channel  broadcaster  may 
continue  to  operate  in  analog  until 
December  31 .  2005   Moreover,  if  such 
single-channel  broadcaster  seeks  an 
extension  of  this  deadline  and  is  able  to 
demonstrate  that  less  than  70%  of  the 
television  households  in  its  market  are 
capable  of  receiving  digital  broadcast 
signals,  the  Commission  will  presume 
that  such  request  is  in  the  public 
interest.  Because  the  number  of  Channel 
5^-69  stations  is  small  and  because 
stations  with  low  viewership  may  be 
more  likely  to  give  up  their  second 
allotment,  extending  the  DTV 
construction  deadline  for  these  single 
channel  broadcasters  should  not  have  a 
significant  effect  on  the  broadcast 
industry's  ability  to  meet  the  85% 
consumer  penetration  target  set  forth  in 
section  309(j)(14)(B)  of  the  Act  Thus, 
the  Commission  finds  that  the  benefits 
of  rehef  from  the  upcoming  DTV 
construction  deadline  for  this  group  of 
broadcasters  outweigh  the  F>otential  risk 
that  such  limited  relief  may  delav  the 
DTV  transition 

8.  Interference  Protection  Standards 
The  Upper  700  MHz  Third  Report  and 
Order  confirms  our  intention  to  review 
license  modification  applications 
associated  with  band -clearing 
arrangements  under  established  DTV 
protection  criteria  Among  those  criteria 
are  provisions  that  specifically  allow 
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certain  levels  of  de  minimis  interference 
from  proposed  DTV'  stations  to  nearby 
full-service  TV  and  DTV  facilities 
Under  our  de  minimis  interference 
allowance,  non-conforming  DTV 
applications  may  be  permitted  where 
interference  will  affect  less  than  two 
percent  of  the  population  served  by 
another  analog  or  DTV'  station  (provided 
that  no  new  interference  may  be  caused 
to  a  station  already  predicted  to  receive 
interference  from  all  other  broadcasters 
to  ten  percent  or  more  of  its  population) 
The  Upper  700  MHz  Third  Report  and 
Order  rejected  a  proposal  by  MST\'  and 
other  broadcast  interests  seeking  the 
adoption  of  a  new  "no  interference" 
standard  that  would  prohibit  any  new 
involuntar,'  interference  to  existing 
licensees. 

9.  MSTV  sought  reconsideration  of 
this  decision.  The  Commission 
disagrees  with  the  premise  of  MSTVs 
argument,  and  affirms  the  policies 
aimounced  in  the  Upper  700  MHz  Third 
Report  and  Order  MST\"s  argument  is 
premised  on  its  belief  that  issues 
associated  v^th  clearing  of  the  Upper 
700  MHz  band  are  "completely 
different"  from  those  of  the  DTV 
transition.  MSTV  fails  to  recognize  that 
the  process  of  clearing  the  Upper  700 
MHz  band  has  long  been  an  integral  part 
of  the  DTV  transition  process.  For 
example,  in  the  DTV  Sixth  Further 
Notice  of  Proposed  Rule  Making,  61  FR 
43209  (August  21.  1996).  the 
Conunission  stated  that  "the  recovery  of 
spectrum  continue{s]  to  be  a  key 
component  of  our  implementation  of 
DTV  service."  Contrary  to  MSTVs 
assertion,  the  policies  outlined  in  the 
Upper  700  MHz  Third  Report  and  Order 
do  not  extend  the  de  minimis 
interference  protection  criteria  to  a  new 
or  different  problem.  Rather,  the  Upper 
700  MHz  Third  Report  and  Order 
simply  clarified  that  DTV  broadcasters 
participating  in  band-clearing 
arrangements  could  continue  to  benefit 
from  the  flexibility  allowed  under  the 
DTV  technical  rules. 

10.  In  urging  the  Commission  to 
clarify  that  the  DTV  two  percent  de 
minimis  interference  allowance  does  not 
extend  to  analog  license  modification 
applications.  MSTV  contended  that  the 
Upper  700  MHz  Third  Report  and  Order 
has  created  an  ambiguity  about  the 
circumstances  in  which  the  DTV  two 
percent  de  minimis  interference  limit 
apphes.  The  Upper  700  MHz  Third 
Report  and  Order  did  not  change  the 
interference  standards  for  analog 
proposals  to  protect  DTV  service. 
Applicants  seeking  modifications  of 
full-service  analog  TV  stations  may  not 
cause  any  additional  interference  to 
DTV  service,  other  than  a  0.5% 


reduction  in  service  population  to 
account  for  rounding  and  calculation 
tolerances. 

1 1   DTV  Replication  Policy.  One  of 
the  Commission's  goals  in  designing  the 
initial  DTV  Table  of  Allotments  was  to 
design  DTV  service  areas  that  would,  to 
the  greatest  extent  possible,  allow  each 
broadcaster  to  provide  DTV  service  to  a 
geographic  area  that  is  comparable  to  its 
existing  NTSC  service  area.  This 
replication  goal  meant  that  each  DTV 
channel  allotment  was  chosen  to  best 
allow  Its  DTV  service  to  match  the 
Grade  B  service  contour  of  the  NTSC 
station  with  which  it  was  paired. 
Implicit  in  the  replication  goal  is  the 
Commissions  expectation  that  DTV 
stations  will  eventually  be  constructed 
with  "full-replication"  facilities.  In  the 
initial  stages  of  the  DTV  transition,  each 
DTV'  facility  will  be  entitled  to 
interference  protection  to  its  existing 
and  authorized  DTV  contour,  as  well  as 
to  its  April  1997  NTSC  Grade  B  service 
area.  Although  the  Commission 
considered  whether  broadcasters  should 
be  required  to  replicate  fully  their 
analog  service  areas  with  DTV  coverage, 
the  Commission  decided  in  its  recent 
DT\'  Biennial  Review  Order.  66  FR  9973 
(February  13,  2001),  not  to  require  full 
replication  of  analog  facilities  with 
DTV  Instead,  the  Commission  decided 
that  it  would  "cease  to  give  interference 
protection  to  [broadcasters'] 
unreplicated  service  area  as  of 
December  31.  2004  "  Thus,  by  December 
31,  2004,  commercial  DTV  licensees 
must  either  be  on-the-air  replicating 
their  April  1997  NTSC  Grade  B  service 
area  or  lose  interference  protection  to 
the  unreplicated  portion  of  this  service 
area  outside  the  noise-limited  signal 
contour. 

12.  In  its  petition,  SCA  asserted  that, 
where  a  broadcaster  does  not  fully 
replicate  for  purposes  of  implementing 
a  band-clearing  arrangement,  the 
Commission  should  not  eliminate 
interference  protection  from 
unreplicated  service  areas  at  the  end  of 
2004. 

13.  The  Conmiission  decides  to  create 
a  limited  exception  to  the  DTV 
replication  use-or-lose  policy  for  single- 
channel  broadcasters  that  do  not  fully 
replicate  (operate  with  theii  full  allotted 
facilities)  after  implementing  a  band- 
clearing  arrangement.  As  with  its 
decision  on  DTV  construction  deadlines 
for  single-channel  broadcasters,  the 
Commission  believes  that  this  approach 
is  supported  by  the  congressional  plan 
for  the  transition  of  this  spectrum  to 
new  public  safety  and  commercial  uses. 

14.  In  the  DTV  Biennial  Review  Order 
the  Commission  chose  not  to  require 
such  replication  so  as  'to  give 


broadcasters  a  measure  of  flexibility'  as 
they  build  their  DTV  facilities  to 
collocate  their  antennas  at  common 
sites,  thus  minimizing  potential  local 
difficulties  locating  towers  and 
eliminating  the  cost  of  building  new- 
towers."  The  Commission  finds  that  it  is 
consistent  with  the  underlying  intent  of 
that  policy  to  afford  certain  broadcasters 
relief  from  the  DTV  replication 
protection  deadline.  For  instance,  in 
connection  with  a  band-clearing 
arrangement  as  discussed,  it  would  be 
inconsistent  with  the  intent  of  the 
replication  policy  to  remove  DTV 
replication  protection  at  the  end  of  2004 
from  a  single-channel  broadcaster  that 
has  been  permitted  to  continue  its 
analog  operations  on  a  digital  allotment 
until  the  end  of  2005  (or  perhaps  later). 
Instead,  in  such  a  case,  the  Commission 
believes  that  a  broadcaster  that  is  left 
with  a  DTV  single-channel  allotment  as 
a  result  of  a  band-clearing  arrangement 
should  retain  the  interference  protection 
associated  with  that  DTV  allotment  for 
a  period  of  31  months  after  beginning  to 
transmit  in  digital.  This  period  is  equal 
to  the  period  of  interference  protection 
for  unreplicated  areas  that  the 
Commission  provided  to  all 
broadcasters  in  the  DTV  Biennial 
Review  Order. 

15.  Spectrum  Clearing  Alliance's 
Comprehensive  Band-Clearing  Plan.  In 
the  Upper  700  MHz  Third  Report  and 
Order,  the  Conunission  found  that 
"secondary  auctions"  or  other  such 
comprehensive  market-oriented  band- 
clearing  mechanisms  could  be  used  to 
facilitate  efficient  band  clearing. 

16.  SCA  asserted  that,  writh  Spectrum 
Exchange  and  other  broadcasters,  it  is 
currently  in  the  process  flf  developing  a 
"comprehensive"  band-clearing  plan 
that  is  intended  to  serve  as  a  framework 
for  clearing  the  Channel  59-69  band.  In 
its  petition,  SCA  asked  for  a  certain 
level  of  Commission  involvement  in 
executing  its  plan,  and  outlined  certain 
actions  to  be  taken  by  the  Commission 
to  assist  in  publicizing  SCA's  band- 
clearing  plan. 

17.  The  Conunission  acknowledges 
that  there  are  strong  public  interest 
benefits  favoring  comprehensive  band 
clearing.  However,  the  Commission 
finds  that  additional  involvement 
beyond  its  existing  processes  is  not 
necessary  to  facilitate  SCA's  proposed 
private  clearing  arrangement  (or  any 
other  comprehensive  clearing  plans). 
Under  a  voluntary,  comprehensive 
band-clearing  scheme  established  prior 
to  the  auction,  bidders  in  the 
Commission's  auction  will  be  able  to 
bid  with  some  certainty  that  the 
spectrum  will  be  cleared  and  avoid  the 
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delay  and  expense  of  complex  post 
auction  bargaining. 

18.  The  Commission  finds  that  the 
Order  on  Reconsideration,  in  addition  to 
the  existing  public  processes  for 
considering  modification  applications 
and  associated  regulatory  requests  to 
implement  band-clearing  agreements, 
should  be  sufficient  to  maximize  the 
likelihood  that  all  potential  participants 
would  have  actual  notice  of  an 
opportunity  to  participate  in  voluntary, 
comprehensive  band-clearing 
arrangements,  such  as  that  being 
developed  by  SCA. 

19.  Expedited  Processing  of 
Regulatory  Requests.  In  the  Upper  700 
MHz  Third  Report  and  Order,  tie 
Commission  found  it  unnecessary  to 
adopt  a  60-day  application  processing 
deadline.  SCA  requested 
reconsideration  of  the  decision  not  to 
adopt  an  explicit  timeline.  In  light  of  the 
substantial  public  interest  benefits 
associated  with  voluntary  band-clearing 
agreements,  the  Commission  delegates 
to  the  Mass  Media  Bureau  authority  to 
establish  a  90-day  processing  period  for 
band-clearing  requests.  The  Commission 
concludes  that  an  explicit  time  period 
would  promote  certainty  in  the  clearing 
process. 

20.  License  modification  applications 
necessary  to  implement  band-clearing 
arrangements  would  be  granted  at  the 
end  of  the  90-day  time  period,  unless 
the  application  is  found  to  be  defective, 
is  opposed,  or  an  integral  request  for 
waiver  or  other  regulatory  request 
cannot  be  granted.  Upon  notice  to  the 
applicant,  the  Mass  Media  Bureau  could 
toll  the  90-day  deadline  during  the 
period  in  which  an  applicant  is 
responding  to  a  staff  request  for 
additional  information.  The  Mass  Media 
Bureau  could  also,  upon  notice  to  the 
applicant,  extend  the  processing  period 
if  the  caseload  of  regulatory  requests 
associated  with  band-clearing 
arrangements  makes  it  administratively 
impractical  to  complete  processing 
within  a  90-day  period.  The  90-day 
processing  period  would  not  apply  to 
those  applications  that  do  not  make  a 
prima  facie  case  of  meeting  the 
presumptions  previously  established  in 
this  proceeding  for  voluntary  requests 
associated  with  band-clearing 
arrangements  or  that  are  not  otherwise 
entitled  to  streamlined  processing.  Staff 
will  regularly  issue  notice  of 
modifications  granted  pursuant  to  this 
process. 

21.  Proposal  to  Relax  Waiver  Policies. 
Our  previous  decisions  in  this 
proceeding  have  provided  guidance  on 
a  number  of  aspects  of  the 
Commission's  treatment  of  regulatory 
requests  associated  with  band-clearing 


arrangements.  In  regard  to  such 
regulatory  requests,  SCA  proposed  that 
the  Commission  adopt  a  "relaxed 
waiver  standard"  with  respect  to 
interference  to  Class  A  stations  or  where 
other  requirements  (e.g.,  city  grade 
coverage)  are  not  met. 

22.  In  light  of  the  balance  that  the 
Commission  has  achieved  among  the 
various  objectives  in  this  proceeding,  it 
declines  to  adopt  a  general  "relaxed 
waiver"  policy. 

23.  Treatment  of  Pending  Channel  ,59- 
69  Applicants.  The  Commission 
confirms  that  broadcasters  with  pending 
DTV  applications  will  be  permitted  to 
benefit  from  band-clearing  policies 
announced  in  this  proceeding.  The 
Commission  finds  no  principled  reason 
to  distinguish  between  those 
broadcasters  that  have  already  been 
granted  authority  to  operate  in  this  band 
and  those  that  have  not  yet  received  an 
authorization.  Clearing  of  both  pending 
applications  and  authorized  facilities 
would  serve  the  objectives  of  this 
proceeding. 

24.  The  Commission  continues  to 
believe  that  voluntary  agreements 
between  broadcasters  and  new  wireless 
licensees  should  result  in  the  effective 
clearing  of  the  700  MHz  band,  and  find 
no  basis  for  disturbing  our  announced 
policy. 

Procedural  Matters 

A.  Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

25.  Section  213  of  the  Consolidated 
Appropriations  Act,  2000  states  that  the 
Regulatory  FlexibiUty  Act  (as  well  as 
certain  provisions  of  the  Contract  With 
America  Advancement  Act  of  1 996  and 
the  Paperwork  Reduction  Act)  shall  not 
apply  to  the  rules  and  competitive 
bidding  procedures  governing  the 
frequencies  in  the  746-806  MHz  band 
(currently  used  for  television  broadcasts 
on  Channels  60-69).  Because  the 
policies  and  rules  adopted  in  the  Order 
on  Reconsideration  of  the  Third  Report 
and  Order  relate  only  to  assignments  of 
those  frequencies,  no  Final  Regulator^ 
Flexibility  Analysis  or  Paperwork 
Reduction  Analysis  is  necessary. 

B.  Alternative  Formats 

26.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  at 
(202)  418-7426  (voice),  TTY  (202)  418- 
7365,  or  at  bmillin@fcc.gov  The  Order 
on  Reconsideration  of  the  Third  Report 
and  Order  can  also  be  downloaded  at 

h  ttp  ://www.fcc.gov/Bu  rea  u  s /Wireless/ 
Orders/ 2001 /index. html. 

27.  For  further  information 
concerning  the  Order  on 


Reconsideration  of  the  Third  Report  and 
Order,  contact  VVilli,-ini  Hubfr  of  the 
.Auctions  and  Industr\-  Analysis 
Division  at  (202)  418-0660  (voice),  (202) 
418-7233  (TTY),  e-mail: 
whuber#fcc.  gov.  Wireless 
Telecommunications  Bureau, 
Washington,  DC  20554. 

Ordering  Clauses 

28  Pursuant  to  sections  1.  2,  4{i),  5(c), 
7(a),  301.  302.  303,  307.  308,  309{j). 
309(k),  311,  316.  319,  324.  331,  332. 
333    336    337.  614. and  615  of  the 
Communications  Act  of  1934,  as 
amended.  47  U,S,C.  151.  152,  154(i), 
155(c).  157(a).  301,  302.  303.  307,  308, 
309()i,  309(k),  311,  316.  319,  324,  331. 
332,  333.  336,  337,  614.  and  615,  the 
Consolidated  .^pprnpnations  Act,  2000. 
Public  Law  Number  106-113,  113  Stat. 
2502.  and  §1.425  of  the  Commission's 
rules,  47  c:FR  1  425.  it  is  ordered  that 
the  Order  on  Kec  onsideration  of  the 
Third  Report  and  Order  is  hereby 
adopted 

29  It  IS  further  ordered  tiiai   pursuant 
to  sections  1 ,  2,  4(i).  and  303  of  the 
Communirations  Act  of  1934.  as 
amended.  47  L'S.C.  151,  152.  154{i)  and 
:i03,  and  §  1  429  of  the  Commission's 
rule.s.  47  CFK  1  429  the  Petition  for 
Reconsideration  filed  bv  MST^'  on 
March  16,  2001  is  denied,  and  the 
Petitions  for  Rpron.sideration  filed  b\ 
Spectrum  Clearing  .Mhance  ami 
Spectrum  Exchange  Group,  LLC  on 
March  16,  2001  are  granted  to  the  extent 
discussed  herein 

30.  It  IS  further  ordered  thai  auUnrirv 
is  hereby  delegated  to  the  Ma.ss  M.'dia 
Bureau  to  implement  the  polii  les  for  the 
introduction  of  nev\  wireless  services 
and  to  promote  the  early  transition  of 
incumbent  analog  television  licensees  to 
DTV  service  to  the  extent  discussed 
herein 

List  of  Subjects  in  47  CFR  Part  27 

(.nmmunu  ation'-  i  nniinon  carriers. 
Radio 

Federal  Communications  Commission. 

Ma^alie  Roman  Saias, 

St't  rfiary 

(FR  Dor  01-25305  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildltfe  Service 
50CFRPart17 

RIN  1018-AF79 

Endangered  and  Threatened  Wlldlile 
and  Plants;  Final  Rule  To  List  Silene 
spaldlngli  (Spalding's  Catchfty)  as 
Threatened 

agency:  Fish  and  Wildlife  Service. 

Interior 

action:  Final  rule. 


SUtdMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
threatened  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  Silene  spaldingii 
(Spalding's  catchfly).  Silene  spaldmgii 
is  currently  kjiown  from  a  total  of  52 
populations.  Seven  populations  occur  in 
west-central  Idaho,  7  in  northeastern 
Oregon.  9  in  western  Montana.  28  in 
eastern  Washington,  and  1  in  adjacent 
British  Columbia.  Canada.  This  plant  is 
threatened  by  a  variety  of  factors 
including  habitat  destruction  and 
fragmentation  resulting  from 
agricultural  and  urban  development, 
grazing  and  trampling  by  domestic 
livestock  and  native  herbivores. 
herbicide  treatment,  and  competition 
from  nonnative  plant  species.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
DATES:  Effective  November  9,  2001 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  US  Fish  and  Wildlife 
Service,  Snake  River  Basin  Office,  1387 
S.  Vinnell  Way,  Room  368,  Boise,  Idaho 
83709 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink.  Supervisor,  at  the  above 
address  (telephone  208/378-5243; 
facsimile  208/378-5262) 
SUPPLEMENTARY  INFORMATION: 

Background 

A  member  of  the  pink  or  carnation 
family  (Caryophyllaceae).  Silene 
spaldingii  (Watson)  is  a  long-lived 
perennial  herb  with  four  to  seven  pairs 
of  lance-shaped  leaves  and  a  spirally 
arranged  inflorescence  (group  of 
flowers)  consisting  of  small  greenish- 
white  flowers.  The  foliage  is  lightly  to 
densely  covered  with  sticky  hairs. 
Reproduction  is  by  seed  only:  Silene 
spaldingii  does  not  possess  rhizomes  or 
other  means  of  vegetative  reproduction 
(Lesica  1992).  Plants  range  from 
approximately  20  to  60  centimeters  (8  to 
24  inches  (in.))  in  height  (Lichthardt 
1997). 


First  collected  in  the  vicinity  of  the 
Clearwater  River.  Idaho,  between  1836 
and  1847,  Silene  spaldingii  was 
originally  described  by  Watson  (Watson 
1875).  Hitchcock  and  Cronquist  (1973) 
retained  this  taxon  as  a  full  species  in 
a  comprehensive  regional  flora.  Silene 
spuldmgii.  bv  having  petal  blades  2 
millimeters  (mm)  (0.08  in.)  in  length, 
differs  from  the  related,  common 
species  Silene  scnuleh,  which  has 
deeply  lobed  petal  blades  that  are  6  to 
7  mm  (0.24  to  0.28  in.)  long.  Silene 
douglasii  also  occurs  with  S.  spaldingii 
in  some  areas,  but  S.  douglasii  typically 
has  multiple,  slender  stems,  narrower 
leaves,  and  is  rarelv  covered  by  sticky 
hairs  (Lichthardt  1997). 

The  distribution  and  habitat  of  Silene 
spaldingii  are  limited.  The  total  number 
of  sites  discussed  in  the  90-day  finding 
for  S.  spoldmgii  (63  FR  63661 )  was  94. 
which  is  larger  than  the  number  of 
populations  identified  in  this  final  rule. 
We  based  the  number  of  sites  stated  in 
the  petition  finding  primarily  on 
location  records  {i.e..  element 
occurrence  records)  available  in  State 
natural  heritage  data  bases.  In  the 
proposed  rule,  and  during  the 
preparation  nf  this  final  rule,  we  felt  it 
was  more  appropriate  to  group  certain 
element  occurrence  records  for  S. 
spaldingii  together  when  approximately 
1.6  kilometers  (km)  (1  mile  (mi))  or  less 
separate  the  sites.  Thus,  the  difference 
in  the  number  of  .S.  spaldingii  locations 
described  in  this  final  rule  and  the  90- 
day  finding  does  not  reflect  the  actual 
loss  or  extirpation  of  sites. 

This  species  is  currently  known  from 
a  total  of  52  populations  in  the  United 
States  and  British  Columbia,  Canada.  Of 
the  51  Silene  spaldingii  populations  in 
the  United  States,  7  occur  in  Idaho 
(Idaho,  Lewis,  and  Nez  Perce  counties), 
7  in  Oregon  (Wallowa  County),  9  in 
Montana  (Flathead.  Lake.  Lincoln,  and 
Sanders  counties),  and  28  in 
Washington  (Asotin,  Lincoln.  Spokane, 
and  Whitman  counties).  A  population 
consists  of  one  to  several  sites  that  are 
generally  located  less  than  1.6  km  (1  mi) 
apart.  The  number  of  S.  spaldingfi 
individuals  within  each  population 
ranges  from  one  to  several  thousand. 
Eighteen  populations  contain  more  than 
50  individuals;  only  6  of  these 
populations  are  moderately  large  (i.e., 
contain  more  than  500  plants).  Of  the  6 
largest  populations.  2  are  found  in 
Oregon  (Wallowa  County),  1  in  Idaho 
(Nez  Perce  County),  1  in  Montana 
(Lincoln  County),  and  2  in  Washington 
(Asotin  and  Lincoln  Counties).  The  6 
moderately  large  populations  contain 
approximately  84  percent  {i.e.,  about 
13,800  individuals)  of  the  total  number 
of  Silene  spaldingii.  In  addition. 


approximately  100  plants  were  located 
in  British  Columbia  (Geraldine  Allen. 
University  of  Victoria,  in  litt.  1996).  The 
total  number  of  S.  spaldingii  individuals 
for  all  52  populations  is  about  16,500 
(Edna  Rey-Vizgirdas,  Service,  in  litt. 

1999). 

Much  of  the  remaining  habitat 
occupied  by  Silene  spaldingii  is 
fragmented.  For  example.  S.  spaldingii 
populations  in  Oregon  are  located  at 
least  64  km  (40  mi)  from  the  nearest 
known  populations  in  eastern 
Washington.  Silene  spaldingii  sites  in 
Montana  are  approximately  190  km  (120 
mi)  from  occupied  habitats  in  Idaho  and 
Washington.  Approximately  52  percent 
of  extant  S.  spaldingii  populations  occur 
on  private  land,  10  percent  on  State 
land,  33  percent  on  Federal  land,  and  5 
percent  on  Tribal  land  (E.  Rey- 
Vizgirdas.  in  litt.  1999). 

Tnis  species  is  primarily  restricted  to 
mesic  (not  extremely  wet  nor  extremely 
dry)  grasslands  (prairie  or  steppe 
vegetation)  that  make  up  the  Palouse 
region  in  southeastern  Washington, 
northwestern  Montana,  adjacent 
portions  of  Idaho  and  Oregon,  and  in 
British  Columbia.  Palouse  prairie  is 
considered  a  subset  of  the  Pacific 
Northwest  bunchgrass  habitat  type 
(Tisdale  1986).  In  Idaho,  Palouse  prairie 
is  confined  to  a  narrow  band  along  the 
western  edge  of  central  and  north- 
central  Idaho,  centering  on  Latah 
County  (Tisdale  1986;  Ertter  and 
Moseley  1992).  Large-scale  ecological 
changes  in  the  Palouse  region  over  the 
past  century  including  agricultural 
conversion,  changes  in  fire  frequency, 
and  alterations  of  hydrology,  have 
resulted  in  the  decline  of  many  sensitive 
plant  species  including  Silene 
spaldingii  (Tisdale  1961).  More  than  98 
percent  of  the  original  Palouse  prairie 
habitat  has  been  lost  or  modified  by 
agricultural  conversion,  grazing, 
invasions  of  nonnative  plant  species, 
altered  fire  regimes,  and  urbanization 
(Noss  et  al.  1995).  Some  suitable  habitat 
for  S.  spaldingii  remains  on  the  fringes 
of  the  Palouse  region  and  in  the  forested 
portion  of  the  channeled  scablands  in 
central  Washington  {John  Gamon, 
Washington  Natural  Heritage  Program 
(WNHP),  in  litt.  2000).  Low-density 
subdivisions  and  developments,  and 
increased  use  of  lands  in  and  around  the 
forested  portion  of  the  channeled 
scablands  in  central  Washington,  likely 
pose  significant  threats  to  S.  spaldingii 
populations  remaining  in  this  area  (J. 
Gamon.  in  litt.  2000). 

Silene  spaldingii  is  also  found  in 
canyon  grassland  habitat,  another 
division  of  the  Pacific  Northwest 
bunchgrass  habitat  type  (Tisdale  1986). 
Canyon  grasslands  are  dominated  by  the 
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same  bunchgrass  species  as  Palouse 
prairie,  but  the  two  habitat  types  differ 
slightly  in  their  overall  plant  species 
composition  (Janice  Hill,  The  Nature 
Conservancy  (TNC).  in  litt.  2000;  Greg 
Yuncevich,  Bureau  of  Land 
Management  (BLM).  in  litt.  2000).  In 
addition,  canyon  grasslands  occur  in 
steep,  highly  dissected  canyon  systems 
whereas  Palouse  grasslands  generally 
occur  on  gently  rolling  plateaus.  The 
steep  slopes  in  canyon  grasslands  result 
in  pronounced  habitat  diversity  (G. 
Yuncevich,  in  litt.  2000).  This  steepness 
has  also  prevented  conversion  of  canyon 
grasslands  to  other  uses,  such  as 
agriculture.  Nevertheless,  other 
disturbances  [e.g.,  livestock  grazing  and 
the  invasion  of  nonnative  plant  species) 
have  caused  significant  alterations  of 
the  native  vegetation  of  canyon 
grasslands,  although  portions  of  this 
habitat  type  have  not  received  heax'y  use 
by  domestic  livestock  (G.  Yuncevich,  in 
litt.  2000).  The  largest  population  of  S. 
spaldingii  in  Idaho  occurs  in  canyon 
grassland  habitat  where  invasive 
nonnative  s[>ecies  are  a  serious  threat  (J. 
Hill,  in  litt.  2000). 

Silene  spaldingii  is  typically 
associated  with  grasslands  dominated 
by  native  perennial  grasses  such  as 
Festuca  idahoensis  (Idaho  fescue)  or 
Festuca  scabrella  (rough  fescue).  Other 
associated  species  include  bluebimch 
wheatgrass  (Agropyron  spicatum), 
prairie  junegrass  [Koeleria  cristata), 
snowberry  [Symphoricarpos  albus). 
Nootka  rose  [Rosa  nutkana],  yarrow 
[Achillea  millefolium],  prairie  smoke 
avens  [Geum  triflonim),  sticky  purple 
geranium  [Gemnium  viscosissimum), 
and  arrowleaf  balsamroot  [Balsamorhiza 
sagittata]  (Uchthardt  1997;  Montana 
Natural  Heritage  Program  (MNHP) 
1998).  Scattered  individuals  of 
ponderosa  pine  [Pinus  ponderosa)  may 
also  be  found  in  or  adjacent  to  S. 
spaldingii  habitat.  Si7ene  spaldingii  sites 
range  from  approximately  460  meters 
(m)  (1,500  feet  (ft))  to  1.600  m  (5.100  ft) 
elevation  (Oregon  Natiual  Heritage 
Program  (ONHP)  1998;  WNHP  1998). 

Previous  Federal  Action 

Federal  Government  actions  for  the 
plant  began  as  a  result  of  section  12  of 
the  Act.  (16  U.S.C.  1531  et  seq.),  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Dociunent  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  and  included  Silene  spaldingii  as 
an  endangered  species.  We  published  a 
notice  on  July  1,  1975.  in  the  Federal 
Register  (40  FR  27823)  accepting  the 


report  of  the  Smithsonian  Institution  as 
a  petition  within  the  context  of  section 
4(c)(2)  (petition  provisions  are  now 
found  in  section  4(b)(3)  of  the  Act),  and 
our  intention  to  review  the  status  of  the 
plant  taxa  named  in  the  report.  The  lulv 
1.  1975,  notice  included  the  above 
taxon.  On  lune  16.  1976.  we  published 
a  proposal  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Art  The  hst 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  us  in 
response  to  House  Document  No  94-51 
and  the  July  1.  1975,  Federal  Register 
publication.  We  included  Silene 
spaldingii  in  the  June  16.  1976. 
proposal. 

In  1978,  amendments  to  the  Act 
required  that  all  proposals  more  than  2 
years  old  be  withdrawn  On  December 
10,  1979,  we  published  a  notice 
withdrawing  that  portion  of  the  June  16. 
1976,  proposal  that  had  not  been  made 
final,  including  the  proposal  to  list 
Silene  spaldingii  (44  FR  70796)   We 
published  an  updated  Notice  of  Review 
for  plants  on  December  15,  1980  (45  FR 
82480).  This  notice  included  S 
spaldingii  as  a  category  1  candidate 
Category  1  candidates  were  those  for 
which  we  had  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
endangered  or  threatened  species 

The  1982  amendments  to  the  Act 
required  that  we  treat  all  petitions 
pending  on  October  13,  1982,  as  having 
been  newly  submitted  on  that  date  This 
provision  applied  to  Sj7ene  spaldingii 
because  we  had  accepted  the  1975 
Smithsonian  report  as  a  petition  On 
October  13,  1983,  we  found  that  the 
listing  of  the  species  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B}(iii)  of  the  Act.  We  published 
notification  of  this  finding  on  January 
20.  1984  (49  FR  2485).  Our  warranted 
but  precluded  finding  required  us  to 
consider  the  petition  as  having  been 
resubmitted  annually,  pursuant  to 
section  4(b)(3)(C}(i)  of  the  Act. 

We  included  Silene  spaldingii  as  a 
category  2  candidate  in  the  November 
28,  1983,  supplement  to  the  Notice  of 
Review  (48  FR  53640),  as  well  as 
subsequent  revisions  on  September  27. 
1985  (50  FR  39526),  February  21,  1990 
(55  FR  6184),  and  September  30,  1993 
(58  FR  51143).  Category  2  candidates 
were  those  species  for  which 
information  in  our  possession  indicated 
that  proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  sufficient  data  to  support  proposed 
rules  was  not  currently  available.  Upon 


publication  of  the  February  28,  1996. 
Notice  of  Review  (61  FR  7596),  we 
ceased  using  category  designations. 
Silene  spaldingii  was  not  included  as  a 
candidate  species  in  this  notice. 

On  Februar\  27,  1995,  we  received  a 
petition  dated  February  23.  1995,  from 
the  Biodiversity  Legal  Foundation  of 
RDulder.  Colorado:  the  Montana  and 
Washington  Native  Plant  Societies;  and 
Mr  Peter  Lesica  of  Missoula,  Montana. 
to  list  .S;7pne  spaldingii  within  the 
conterminous  United  States  as 
threatened  or  endangered  under  the  Act. 
The  petition  submitted  information 
stating  that  this  species  is  threatened  by 
competition  with  nonnative  and  woody 
vegetation,  improper  livestock  grazing 
practices,  improper  herbicide 
applic  ation.  inbreeding  depression,  and 
fire  suppression 

In  .April  1995,  the  eiiHc  tment  of  Public 
Law  104-6  placed  a  moratorium  on  final 
listing  determinations  and  t  ritx  a! 
habitat  designations   It  alsf.  resi  iiideij 
$1  5  million  from  our  budget  fi  i; 
carr\-ing  out  listing  activities  for  the 
remainder  of  Fiscal  Year  1995   From 
October  1,  1995   until  April  2t<.  1996, 
the  Department  of  the  Interioi  operated 
without  a  regularly  enacted  hj II  year 
appropnations  bill  (Jn  .April  26   199^ 
President  Clinton  approved  the 
Omnibus  Budget  Reconciliatujn  Act  if 
1996  and  lifted  the  moratorium   Ai  thdt 
time,  we  had  accrued  a  backlog  uf 
proposed  listings  for  243  species  of 
which  Region  1  had  the  lead  on  199  or 
82  percent  Due  to  this  bac  klog,  reduced 
budgets  for  the  Usting  program  and 
litigation  demands,  completion  of  the 
processing  of  this  petition  was  not 
practicable  until  November  16    I99fl  On 
that  date,  we  published  a  finding  that 
the  petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  (63 
FR  63661)  and  commenced  a  status 
review  for  Silene  spaldingii 

On  Decemt>er  3    1999  (64  PR  67814), 
we  published  a  proposal  to  list  Silene 
spaldingii  as  a  threatened  species  In  the 
proposed  rule,  we  did  not  propose  a 
critical  habitat  determination  for  5 
spaldingii,  but  stated  that  we  would 
publish  such  a  determination  for  this 
species  m  the  Federal  Register 
subsequent  to  the  proposed  rule.  On 
April  24.  2000(65  FR  2m;,  we 
published  a  notice  proposing  that 
designation  of  critical  habitat  is  prudent 
for  S  spnidmiiii  and  reopened  the 
public  comment  period  We  reopened 
the  comment  period  again  on  .September 
8. 2000  (65  FR  54472; 
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Summary  of  Comments  and 
Recommendations 

In  the  December  3,  1999,  proposed 
rule  (64  FR  67814)  and  associated 
notifications,  we  requested  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  listing  decision. 
The  comment  period  closed  on  Februar>- 
1,  2000.  We  contacted  appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  and  requested 
them  to  comment.  We  reopened  the 
public  conunent  period  for  another  60 
days  on  April  24.  2000  (65  FR  21711) 
when  we  issued  the  proposed  Silene 
spaldingii  critical  habitat  prudency 
determination,  and  the  public  was  able 
to  comment  both  on  the  proposed 
critical  habitat  determination  and  on  the 
proposed  rule  to  list  the  species  as 
threatened.  We  did  not  receive  any 
requests  for  a  public  hearing.  We 
reopened  the  comment  period  again  on 
September  8.  2000  (65  FR  54472)  for 
another  15  days  to  provide  notification 
of  the  proposal  in  a  newspaper  as 
required  by  the  Act.  We  published 
armouncements  of  the  proposed  rule  in 
the  Spokane  Spokesman  Review  and  the 
Moscow -Pullman  Daily  News  on 
September  8,  2000,  the  Missoulian  on 
September  9,  2000.  and  the  LaGrande 
Observer  on  September  11.  2000. 

We  received  16  written  comments 
during  the  comment  periods.  Six 
commenters  expressed  support  for  the 
listing  proposal,  seven  were  neutral  to 
the  listing  and  critical  habitat  proposals, 
and  one  was  opposed.  Four  commenters 
supported  the  proposed  determination 
that  it  is  prudent  to  designate  critical 
habitat  for  Silene  spaldingii.  We 
considered  all  comments  and 
incorporated  them,  as  appropriate,  into 
the  final  rule. 

We  have  grouped  comments  of  a 
similar  natvire  or  point  regarding  the 
proposed  rule  into  general  issues,  and 
our  response  to  the  issues  are  discussed 
below. 

Issue  1 .  Threats  to  Silene  spaldingii 
and  its  rarity  are  not  sufficiently 
documented  in  the  proposed  rule. 

Our  Response:  Data  presented  in  the 
proposed  rule  demonstrate  the  decline 
and  degradation  of  ecological 
communities  in  which  Silene  spaldingii 
occurs  and  the  disappearance  of  S 
spaldingii  within  these  habitats.  For 
example,  the  proposed  rule  describes 
the  extensive  loss  of  Palouse  grassland 
that  historically  was  the  primary  habitat 
for  S.  spaldingii  and  refers  to  the 
subsequent  rarity  of  other  species  found 
principally  in  this  declining  habitat 
type.  The  proposed  nile  cites  numerous 


ongoing  threats  to  S.  spaldingii. 
including  trampling  and  consumption 
bv  livestock,  expansion  of  invasive 
nonnative  species  in  sites  occupied  by 
S.  spaldingii.  and  housing 
developments.  Moreover.  S.  spaldingii 
is  evidently  extirpated  from  at  least  16 
sites  where  knowledgeable  observers 
had  previously  seen  the  species. 

Issue  2.  One  commenter  stated  that 
Silene  spaldingii  should  not  be  listed 
because  economic  impacts  have  not 
been  considered. 

Our  Response:  In  accordance  with 
section  4(b)(1)(A)  of  the  Act  and  the 
Acts  implementing  regulations,  50  CFR 
424.11(b),  listing  decisions  are  made 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  data. 
Congress  was  very  clear  on  this  point, 
a  House  of  Representatives"  committee 
report  stated:  "The  only  alternatives 
involved  in  the  listing  of  species  are 
whether  the  species  should  be  listed  as 
endangered  or  threatened  or  not  listed  at 
all  Applying  economic  criteria  to  the 
analysis  of  the  alternatives  and  to  any 
phase  of  the  species  listing  process  is 
applying  economics  to  the 
determinations  made  under  Section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  "solely"  in 
this  legislation"  (H.R.  Rep.  No.  97-567 
at  20  (1982)).  Therefore,  economic 
impacts  cannot  be  considered  when 
determining  whether  to  list  a  species 
under  the  Act. 

Issue  3  The  Service  should  wait  to 
list  Silene  spaldingii  until  it  collects 
further  information  to  substantiate  its 
decline  and  rarity. 

Our  Response:  Ongoing  surveys  for 
this  species  have  documented  the 
extirpation  or  near  extirpation  of 
numerous  populations.  We  received 
information  from  all  known  experts  on 
this  species  before  and  after  publishing 
the  proposed  rule.  No  new  populations 
of  this  species  were  reported  to  us 
during  the  public  comment  period. 
While  it  is  possible  that  new 
populations  of  Silene  spaldingii  will  be 
found  in  the  future,  we  beUeve  it  is 
unlikely  that  such  discoveries  alone 
would  alter  the  species'  status. 
Additionally,  the  almost  complete 
destruction  of  Palouse  grasslands  (as 
discussed  in  the  "Background"  section) 
which  evidently  was  the  center  of  this 
species'  historical  range,  and  the 
significant  threats  (e.g.,  invasive 
nonnative  species)  to  S.  spaldingii 
documented  in  its  other  important 
habitat  type,  canyon  grasslands,  are 
sufficient  to  list  S.  spaldingii  as 
threatened  at  this  time. 

Issue  4:  One  commenter  stated  that 
the  proposed  rule  did  not  adequately 


substantiate  our  claim  that  movdng  is  a 
threat  to  Silene  spaldingii. 

Our  Response:  The  proposed  rule  did 
not  hst  mowing  as  a  threat  to  this 
species. 

Issue  5:  This  species  is  simply 
obscure  and  not  threatened. 
Observations  of  the  species  do  not  prove 
absence  at  other  sites,  and  it  is  likely 
present  at  sites  that  have  not  been 
surveyed.  The  Service  should  not  list 
Silene  spaldingii  until  its  absence  from 
apparently  suitable  habitats  in  the  Blue 
Mountains  of  Oregon  can  be 
demonstrated.  The  Service  should  not 
list  S.  spaldingii  imtil  threats  described 
in  the  proposed  rule  are  shown 
experimentally  to  cause  extirpation  of 
the  species  from  occupied  habitats. 

Our  Response:  It  is  true  that  Silene 
spaldingii  is.  at  times,  difficult  to 
identify  and  locate.  However,  the 
surveys  on  which  we  relied  to 
dociunent  the  presence  of  S.  spaldingii 
were  made  by  qualified  botanists  who 
can  identify  this  species  and  are  familiar 
with  the  habitats  in  which  it  occurs. 
Botanists  have  been  looking  for  this  and 
other  rare  plant  species  in  Palouse  and 
canyon  grasslands  for  several  years.  If 
the  species  were  simply  obscure,  many 
new  populations  should  have  been 
located  as  a  result  of  these  widespread 
surveys. 

It  is  true  that  observations  and 
monitoring  of  known  populations  of 
Silene  spaldingii  do  not  prove  that  it  is 
absent  from  unsurveyed  sites. 
Unfortunately.  Natural  Heritage 
databases  and  other  data  sources 
generally  do  not  contain  data  on  sites 
that  do  not  contain  rare  species,  such  as 
S.  spaldingii,  unless  the  species  was 
previously  observed  there.  Therefore, 
we  could  not  present  information  on 
what  proportion  of  sites  surveyed  have 
never  had  S.  spaldingii  observed.  As 
stated  above,  however,  in  nimierous 
cases,  negative  survey  results  were 
recorded  at  sites  where  botanists  had 
formerly  located  S.  spaldingii.  These 
negative  results  clearly  document 
numerous  recent  extirpations  of  this 
species.  Surveys  for  this  species  have 
been  conducted  and  are  ongoing  in 
various  portions  of  Oregon's  Blue 
Mountains.  Given  the  substantial 
information  on  the  threats  and  decline 
of  S.  spaldingii  throughout  its  range, 
waiting  for  the  results  of  these  surveys 
before  listing  this  species  would  not  be 
prudent.  Similarly,  awaiting  the  results 
of  numerous  experimental  studies  to 
quantify  the  effects  of  all  threats  to  this 
species  would  also  not  be  prudent. 
Threats  to  plant  species  and  population 
declines  can  be  dociunented  or  inferred 
based  on  empirical  observations  by 
qualified  professionals  and  on 
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information  available  in  tbe  scientific 
literature,  as  we  have  done  for  this 
species. 

Issue  6:  Understanding  of  the  ecology 
and  life  history  of  Silene  spaldingij  is 
insufficient  to  allow  listing. 

Our  Response:  We  have  sufficient 
information  regarding  the  ecology  and 
life  history  of  Si7ene  spaldingii.  While 
there  are  usually  some  unknown  aspects 
of  nearly  every  species'  life  history,  the 
available  natural  history  information  for 
S.  spaldingii  is  sufficient  to  proceed 
with  listing  this  species.  Additionally, 
the  Act  requires  us  to  make  listing 
decisions  based  solely  on  the  best 
available  scientific  and  commercial 
information  (section  4(b)(1)(A)).  We 
cannot  delay  listing  a  species  to  gather 
more  ecological  or  life  history 
information  when  the  best  available 
scientific  and  commercial  information 
currently  demonstrates  that  the  species 
meets  the  definition  of  threatened.  This 
is  the  case  for  S.  spaldingii. 

Issue  7:  Noxious  weeds,  such  as 
knapweed  species  and  yellow  star- 
thistle,  are  not  threats  because  habitat 
can  be  restored  using  various 
"treatments"  and  "revegetation 
techniques." 

Our  Response:  The  proposed  rule 
describes  and  cites  examples  of  sites  at 
which  yellow  star-thistle  [Centaurea 
solstitialis)  and  other  nonnative  species 
have  invaded  habitat  in  which  Silene 
spaldingii  occurs.  Various  practices  are 
being  implemented  throughout  the 
range  of  S.  spaldingii  to  control  or 
eradicate  nonnative  species  that 
threaten  native  plant  communities.  At 
many  of  these  sites,  however,  these 
practices  are  not  entirely  successful  in 
restoring  the  native  plant  commimities. 
Based  on  information  obtained  from 
reports,  personal  communications,  and 
scientific  papers  that  we  cited  and 
summarized  in  the  proposed  rule,  most 
or  all  of  the  nonnative  species  invasions 
that  threaten  S.  spaldingii  caimot  be 
controlled  with  the  current  effort  levels 
and  techniques.  For  example,  at  Garden 
Creek  Ranch,  which  contains  the  largest 
S.  spaldingii  population  in  Idaho  (Idaho 
Conservation  Data  Center  1998),  C. 
solstitialis  spread  from  approximately 
60  hectares  (ha)  (150  acres  (ac))  in  1987 
to  810  ha  (2,000  ac)  in  1998  0-  Hill,  in 
lift.  1999).  Numerous  botanists  and 
ecologists  recognize  that  S.  spaldingii  is 
always,  or  almost  always,  found  at  sites 
that  are  generally  fne  of  nonnative  plant 
species.  We  are  not  aware  of  any  efforts 
that  have  been  successful  in  returning  a 
site  dominated  by  nonnative  species  to 
one  dominated  by  native  species  that 
included  S.  spaldingii. 

Issue  8:  Critical  habitat  designation 
does  not  seem  to  confer  added 


protection  for  listed  plant  species, 
primarily  because  of  limited  protection 
for  plants  on  non-Federal  lands. 

Our  Response:  The  designation  of 
critical  habitat  on  Federal  lands  may 
provide  a  greater  measure  of  protection 
than  the  limited  prohibitions  against 
take  of  plants  on  areas  under  Federal 
jurisdiction.  Critical  habitat  may  also 
confer  additional  protection  for  listed 
plant  species  because  Federal  actions 
may  affect  non-Federal  lands.  Moreover, 
critical  habitat  designation  may  educate 
and  inform  the  public  and  help  focus 
conservation  efforts  through  future 
Federal,  State,  and  local  planning  efforts 
and  the  public,  by  identifying  the 
habitat  needs  and  essential  areas  for 
Silene  spaldingii. 

Issue  9:  Critical  habitat  designation 
may  increase  the  chance  that  areas  in 
which  Silene  spaldingii  occurs  that  are 
not  designated  as  critical  habitat  would 
be  downgraded  in  importance  when 
making  land  management  decisions. 

Our  Response:  As  stated  above, 
critical  habitat  may  increase  protection 
for  listed  plant  species.  It  is  possible 
that  Silene  spaldingii  would  receive 
greater  consideration  in  areas  within  the 
critical  habitat  designation  than  where  it 
occurs  outside  critical  habitat.  However, 
it  is  the  intention  of  critical  habitat 
designation,  however,  to  ensure  that 
land  managers  and  others  are  aware  of 
areas  that  are  essential  to  the 
conservation  of  listed  species. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  solicited  the  expert  opinions 
of  three  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
status,  and  supportive  biological  and 
ecological  information  for  the  taxon 
under  consideration  for  listing.  The 
purpose  of  such  review  is  to  ensure  that 
listing  decisions  are  based  on 
scientifically  soimd  data,  assumptions, 
and  analyses,  including  input  from 
appropriate  experts  and  specialists.  All 
three  scientists  responded  io  our  request 
for  peer  review  of  this  listing  action,  and 
provided  information  that  supported 
and  augmented  the  biological  and 
ecological  data  presented  in  the 
proposed  rule,  and  we  incorporated  the 
comments,  as  appropriate,  into  this  final 
rule. 

Suminary  of  Factors  Afiectiiig  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  Silene 
spaldingii  should  be  classified  as  a 


threatened  species  We  followed 
procedures  found  at  section  4(a)(ll  of 
the  Act  and  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4ia)(l ! 
These  factors,  and  their  application  to 
Silene  spaldingii  Watson,  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

As  discussed  in  the  "Background" 
section  above,  the  distribution  and 
habitat  of  Silene  spaldingii  are  limited 
This  species  is  primarily  restricted  to 
mesic  slopes,  flats,  or  depressions  in 
grassland  or  steppe  vegetation  of  the 
Palouse  region  in  southeastern 
Washington,  northwestern  Montana, 
and  adjacent  portions  of  Idaho  and 
Oregon  One  site  is  located  in  British 
Columbia,  Canada,  directly  ad)oining  a 
Montana  population  In  Idaho,  Paloust' 
prairie  is  confined  to  a  narrow  band 
along  the  western  edge  of  central  and 
north-central  Idaho,  centenng  on  I^tah 
County  (Tisdale  1986,  Ertter  and 
Moseley  1992).  although  the  largest 
population  of  S  spaldingii  in  Idaho 
occurs  in  canyon  grassland  habitat  Tlie 
areas  that  supported  Palouse  praine  are 
now  extensively  cultivated,  with  few 
remnants  of  native  habitat  [Tisdale 
1986)  About  94  percent  of  the 
grasslands  have  been  converted  to  crop, 
hay,  or  pasture  lands  (Black  et  al  1998), 
and  more  than  98  p>ercent  of  the  original 
Palouse  prairie  has  been  lost  to  all 
causes  combined,  including 
urbanization  (Noss  et  al  1995)  Invasive 
nonnative  species  also  seriously 
threaten  canyon  grasslands  occupied  bv 
S  spaldingii  in  Idaho  (J  Hill,  in  htt 
2000).  This  loss  of  habitat  has  resulted 
in  the  decline  of  numerous  sensitive 
plant  species  including  S  spaldingii 
(Tisdale  1961) 

Although  historical  data  on  Silene 
spaldingii  distribution  and  population 
size  are  incomplete,  based  on  the  former 
distribution  of  suitable  Palouse  habitat 
this  species  was  likely  much  more 
widespread  in  the  past  According  to 
Ertter  and  Moseley  (1992).  "because  of 
the  exceptionally  nch  soil,  a  deep  laver 
of  loess,  most  of  the  grasslands  have 
been  converted  to  agnculture  Most  of 
the  Palouse  praine  vegetation  has 
therefore,  disappeared,  and  endemic 
species  such  as  Aster /essicae  Piper  and 
Haplopappus  liatrifomus  (Greene)  St 
)ohn  are  threatened  with  extinction 
Both  A  jessicae  and  H  liatriforwis  ma\ 
be  found  within  or  near  habitat 
occupied  by  S  spaldingii  (Lachthardt 
1997).  Similar  to  S  spaldingii.  A 
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jessicae  and  H.  liatriformis  are 
considered  globally  rare  and  vulnerable 
to  extinction  by  tbe  Idaho  Native  Plant 
Society  (Idaho  Native  Plant  Society 
2000). 

Invasion  by  normative  plant  species, 
herbicide  application,  and/or  grazing 
(including  trampling  and  consumption 
of  plants)  threaten  virtually  all  of  the 
remaining  populations  of  this  species, 
including  those  present  in  areas 
administered  by  the  BLM  and  U.S. 
Forest  Service  (Forest  Service) 
(Biodiversitv  Legal  Foimdation  et  al 
1995;  Uchthardt  1997;  MNHP  1998; 
ONHP  1998;  WNHP  1998). 

Normative  plant  species  are 
considered  a  major  threat  at  nearly  all 
sites  supporting  Silene  spaldingii. 
Threats  to  S.  spaldingii  posed  by 
nonnative  plant  species  include 
competition  for  water,  nutrients,  and 
light,  in  addition  to  competition  for 
pollinators  (Lesica  and  Heidel  1996). 
Nonnative  plant  species  such  as  St. 
John's-wort  {Hypericum  perforatum. 
yellow  star-thistle,  leafy  spurge 
[Euphorbia  esula,  teasel  [Dipsacus 
sylvestris,  Canada  thistle  [Cirsium 
arvense.  sulfur  cinquefoil  [PotentiUa 
recta,  Russian  knapweed  (Acmptilon 
repens,  Scotch  thistle  [Onopordium 
acanthium.  and  cheatgrass  (Bmmus 
tectonim  threaten  S.  spaldingii  in  Idaho. 
Oregon,  Montana,  and  Washington 
(Lesica  and  Heidel  1996;  Lichthardt 
1997;  MNHP  1998;  ONHP  1998;  WNHP 
1998;  I  Hill,  in  litt.  1999). 

Some  of  these  nonnative  species  can 
invade  and  displace  native  plant 
communities  in  a  relatively  short  period 
of  time.  For  example,  at  TNC's  Garden 
Creek  Ranch,  which  contains  the  largest 
Silene  spaldingii  population  in  Idaho 
(Idaho  Conservation  Data  Center  1998), 
yellow  star-thistle  spread  from 
approximately  60  ha  (150  ac)  in  1987  to 
810  ha  (2.000  ac)  in  1998  (J.  Hill,  in  litt 
1999).  Another  site  containing  S 
spaldingii  in  Idaho  (Lawyer's  Creek) 
was  apparently  extirpated  by  highway 
construction  in  1990  and  the  invasion  of 
yellow  star-thistle. 

Yellow  star-thistle  is  found  near  all 
Silene  spaldingii  populations  in  Idaho 
(Lichthardt  1997).  This  aggressive 
nonnative  species  can  form  almost 
complete  monocultures  (a  single  species 
growing  in  an  area  to  the  exclusion  nf 
others),  invading  and  out  competing 
native  species.  Even  small  areas  that 
experience  soil  disturbance  are  almost 
immediately  colonized  by  yellow  star- 
thistle  or  other  nonnative  winter 
annuals  (Lichthardt  1997).  Seeds  of 
yellow  star-thistle  can  remain  dormant 
in  the  soil  for  up  to  10  years  (Callihan 
and  Miller  1997).  making  effective 


control  of  this  aggressive  nonnative 
extremely  difficult. 

Russian  knapweed  spreads  readily  by 
reproducing  vegetatively,  as  well  as  by 
seed.  Once  established,  knapweed  forms 
single-species  stands  by  producing 
chemicals  that  inhibit  the  survival  of 
competing  plant  species,  known  as 
allelopathy  (U.S.  Geological  Survey 
1999).  Knapweed  (probably  spotted 
knapweed,  Centaurea  maculosa)  has 
been  noted  to  displace  Silene  spaldingii 
plants  in  Montana  At  this  site,  the 
number  of  5  spaldingii  plants  declined 
from  30  m  1983  to  11  in  1990,  due  to 
the  invasion  of  knapweed  (MNHP  1998). 
Spotted  knapweed  is  considered  "the 
number  one  weed  problem  on  rangeland 
in  western  Montana  "  (Whitson  1996). 
Nonnative  species  also  threaten  the 
largest  S  spaldingii  populations  in 
Montana  (Biodiversity  Legal  Foundation 
et  al.  1995;  Brian  Martin,  TNC,  in  litt. 
1998),  Oregon  (Jimmy  Kagan.  ONHP, 
pers.  comm  1998),  and  Washington 
(Scott  Riley,  Umatilla  National  Forest, 
pers.  comm.  1999).  Silene  spaldingii 
and  other  native  plants  are  generally 
unable  to  grow  or  successfully 
reproduce  in  areas  dominated  by  yellow 
star-thistle  and  knapweed. 

Herbicide  drift  also  threatens  Silene 
spaldingii  habitat.  Most  remaining  S. 
spaldingii  populations  are  adjacent  to 
agricultural  fields,  which  are  often 
treated  with  herbicides  to  control 
nonnative  vegetation.  Even  S.  spaldingii 
sites  that  are  not  located  immediately 
adjacent  to  agricultural  areas  may  be 
vulnerable  to  herbicide  use  due  to  the 
presence  of  nonnative  sf)ecies  (Jerry 
Hustafa.  Wallowa-Whitman  National 
Forest,  pers.  comm,  1999).  Herbicide 
oversprav  threatens  populations  in 
Idaho  (Lichthardt  1997;  J.  Hill,  in  litt. 
1999).  Oregon  (J.  Hustafa,  pers.  comm. 
1998;  J.  Kagan.  pers.  comm.  1998),  and 
Washington  (WNHP  1998).  One 
population  of  S.  spaldingii  in  Idaho 
(Lewis  County)  decreased  by  more  than 
80  percent  in  the  past  11  years, 
apparently  due  to  nonnative  species 
invasion,  herbicide  spraying,  and 
development  (Lichthardt  1997). 
Herbicide  spraying  to  control 
nonnatives  threatens  one  of  the  two 
largest  S  spaldingii  sites  on  the 
Umatilla  National  Forest  in  Washington 
(S.  Riley,  pers.  comm.  1999).  In 
addition,  knapweed  recently  invaded 
the  largest  S  spaldingii  population  in 
Oregon  Because  knapweed  blooms  late 
(i  e  .  during  the  active  growth  period  of 
S  spaldingii]  and  local  weed  control 
officials  will  likely  demand  spraying  at 
this  site,  herbicide  applications  also 
pose  a  serious  threat  to  this  population 
(I  Kagan.  in  litt.  2000).  A  recent  aerial 
herbicide  spraying  incident  in  Idaho 


County,  Idaho,  impacted  the  threatened 
plant  species,  MacFarlane's  four-o'clock 
[Mimbilis  macfarlanei).  Approximately 
2.000  M.  macfarlanei  plants  on  Federal 
and  private  land  were  accidentally 
sprayed  during  treatment  for  nearby 
target  nonnative  species  (Craig  Johnson, 
BLM,  in  litt.  1997).  This  species  occurs 
in  similar  habitats  as  S.  spaldingii.  At 
least  two  S.  spaldingii  sites  in  Idaho 
(Nez  Perce  County)  are  particularly 
vulnerable  to  herbicide  drift  because  of 
their  proximity  to  cropland  (Lichthardt 
1997). 

In  addition  to  direct  consimiption  of 
plants  (as  discussed  imder  Factor  C  of 
this  section),  grazing  animals  can  also 
affect  Silene  spaldingii  by  trampling  and 
changing  the  plant  community 
composition  by  fostering  the  invasion  of 
normative  species.  Impacts  from 
trampling  by  native  imgulates  emd 
domestic  livestock  have  been  observed 
at  S.  spaldingii  sites  in  Washington 
(Gamon  1991;  WNHP  1998).  Grazing  can 
indirectly  affect  S.  spaldingii  habitat  by 
altering  the  species  composition 
(Gamon  1991;  Lichthardt  1997;  Bonnie 
Heidel.  MNHP,  in  litt.  1999).  If  grazing 
is  heavy  enough  to  adversely  affect 
native  species  or  allow  nonnative 
species  invasion.  S.  spaldingii  will 
likely  disappear  from  sites  (Barbara 
Benner,  BLM.  in  litt.  1993).  Bieimial  and 
normative  annual  plants,  adapted  to 
disturbance,  have  a  competitive 
advantage  over  S.  spaldingii  because  of 
the  soil  disturbance  associated  with 
grazing  (B.  Bermer.  in  litt.  1995). 

Most  populations  (52  percent)  of 
Silene  spaldingii  occur  on  privately 
owned  property  and  are  threatened  by 
changes  in  land  use  including  certain 
livestock  grazing  practices,  agricultural 
developments,  and  urbanization.  For 
example,  active  housing  development 
threatens  to  eliminate  S.  spaldingii 
habitat  near  Redbird  Ridge  in  Idaho 
(Lichthardt  1997).  Over  the  past  3  years, 
residential  development  immediately 
adjoining  land  owned  by  TNC.  which 
has  the  largest  S.  spaldingii  population 
in  Montana,  has  destroyed  potential 
habitat,  increased  the  likelihood  of 
uncontrolled,  competing  normative 
vegetation,  and  reduced  management 
options  such  as  controlled  burning  on 
the  preserve  (B.  Martin,  in  litt.  1998). 
Continued  development  in  this  area  is 
expected  (B.  Martin,  in  litt.  1998). 
Habitat  for  S.  spaldingii  on  private  land 
near  Wallowa  Lake  in  eastern  Oregon, 
which  supports  the  largest  site  in 
Oregon,  may  be  threatened  by 
development  because  of  its  proximity  to 
existing  recreational  facilities  and 
residences  (E.  Rey-Vizgirdas.  pers.  obs. 
1998).  Other  S.  spaldingii  sites  on 
private  land  in  Idaho,  Montana,  and 
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Washington  may  also  be  threatened  by 
development. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

The  plant  is  not  a  source  for  human 
food,  nor  is  it  ciurently  of  commercial 
horticultural  interest.  Therefore, 
overutilization  is  not  currently 
considered  a  threat  to  this  species. 
However,  should  it  occur,  some 
populations  of  Silene  spaldingii  are 
small  enough  that  even  limited 
collection  pressure  would  have  adverse 
impacts  on  their  reproductive  or  genetic 
viability. 

C.  Disease  or  Predation 

Grazing  or  browsing  of  Silene 
spaldingii  inflorescences  by  livestock 
and  native  herbivores  has  been  observed 
and  is  considered  a  significant  threat  to 
the  species  (Kagan  1989;  Lesica  1993; 
Heidel  1995;  B.  Benner,  in  litt.  1999). 
While  grazing  or  browsing  of  S. 
spaldingii  by  native  herbivores  Ukely 
occiirred  historically,  the  effects  of 
grazing  or  browsing  become  even  more 
important  as  the  plant's  population 
sizes  decrease.  Rodent  activity  is  also 
considered  a  significant  iactor  afiecting 
the  persistence  of  S.  spaldingii  at  several 
sites  in  eastern  Washington  (B.  Benner, 
in  litt  1999).  For  example,  numerous  S. 
spaldingii  plants  were  marked  with 
stakes  and  metal  tags  as  part  of  a 
monitoring  study  od  land  managed  by 
the  BLM  in  Washington.  On  a  site  visit, 
the  BLM  botanist  discovered  that  many 
of  these  plants  were  either  broken  off  or 
missing  completely  and  likely 
consumed  by  rodents,  as  evidenced  by 
rodent  burrowing  activity  in  the  area  (B. 
Benner,  in  litt.  1999).  Since  S.  spaldingii 
reproduces  only  by  seed  (Lesica  1992). 
grazing,  browsing,  or  trampling  directly 
afiects  reproduction  of  this  species 
when  flowers  or  seeds  are  removed  or 


Inswrt  predation  on  flowers  and  fruits 
is  also  a  threat  iat  this  species  (Kagan 
1989;  Gamon  1991;  B.  Bennw.  in  litt. 
1999).  Such  predation  likely  results  in 
reduced  reproductive  success  fbr  Silene 
spaldinpi  (Heidel  199S).  For  example, 
at  one  of  the  two  largest  S.  spaldinffi 
populations  in  Washington  on  land 
managed  by  the  Forest  Service, 
biologists  monitoring  the  plants  have 
consistently  observed  seeds  consimied 
by  insects.  This  consumption  results  in 
empty  capsules  with  no  seeds,  thereby 
limiting  sexual  reproduction  of  affected 
5.  spaldingii  plants  (S.  Riley,  pers. 
comm.  1999).  Similarly,  in  Oregon,  seed 
weevils  destroyed  a  high  percentage  of 
S.  spaldingii  seed  heads  (Kagan  1989). 
Insect  damage  to  the  foliage  of  S. 


spaldingii  has  also  been  noted 
(Lichthardt  1997),  Although  some  insect 
damage  to  plants  may  be  expected,  the 
effects  on  the  survival  of  S  spaldingii 
are  amplified  as  plant  populations 
become  small  and  fragmented 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Silene  spaldingii  is  listed  as 
endangered  by  the  State  of  Oregon 
(Oregon  Department  of  Agriculture) 
However,  the  Oregon  State  Endangered 
Species  Act  does  not  provide  protection 
for  species  on  private  land,  so  under 
State  law.  any  plant  protection  is  at  the 
discretion  of  the  landowner,  Silene 
spaldingii  is  on  the  Washington  Natural 
Heritage  Program's  list  of  threatened 
species  (Gamon  1991),  but  this 
designation  offers  no  statutory 
protection  (Ted  Thomas,  Service,  in  litt 
1998).  In  addition,  although  State 
natural  heritage  programs  in  Idaho  and 
Montana  consider  S.  spaldingii  to  be 
rare  and  imperiled,  these  States  have  no 
endangered  species  legislation  that 
protect  threatened  or  endangered  plants. 
The  majority  of  S.  spaldingii  habitat 
occurs  on  private  lajnd,  which  is  not 
adequately  protected  by  existing 
regulatory  mechanisms. 

In  Canada.  Silene  spaldingii  is  listed 
on  the  British  Colimibia,  Ministry  of 
Environment,  Lands  and  Park's  Red 
List.  The  Red  List  includes  indigenous 
species  or  subspecies  (taxa)  that  are 
either  extirpated,  endangered, 
threatened,  or  candidates  for  such 
status.  Endangered  taxa  are  those 
species  facing  imminent  extirpation  or 
extinction.  Threatened  taxa  are  likely  to 
become  endangered  if  limiting  factors 
are  not  revwsed.  Silene  spaldingii  is  a 
candidate  for  legal  designation  as  an 
endangered  or  threatened  species 
(British  Columbia  Conservation  Data 
Center  1999).  The  Red  List  designaUon 
does  not  provide  any  statutory 
protection  to  this  population,  which 
occurs  on  private  pastiire  land  (Mike 
Millw,  Univwsity  of  Victoria,  in  litt. 
1999). 

Silene  spaldingii  is  considered  a 
sensitive  species  by  the  BLM  and 
Region  1  of  the  Forest  Service  Both  of 
these  agencies  have  laws  and 
regulations  that  address  the  need  to 
protect  sensitive,  candidate,  and 
federally  listed  species  (e.g.,  the  Federal 
Land  Policy  and  Management  Act  and 
the  National  Forest  Management  Act) 
Monitoring  of  some  S.  spaldingii 
populations  m  Federal  lands  has 
already  been  initiated.  Also,  the  BLM  in 
eastern  Washington  has  acquired  several 
private  land  parcels  that  contain  S 
spaldingii  habitat.  However,  these 
actions  have  not  eliminated  all  of  the 


threats  to  this  species.  For  example,  the 
effects  of  activities  such  as  livestock 
grazing  have  not  been  evaluated  for  all 
S  spaldingii  sites  managed  by  the  Forest 
.Service  and  BLM   In  addition, 
numerous  sites  on  F'ederal  lands  are 
threatened  by  nonnative  species, 
herbicide  spraying,  and  habitat 
succession  through  fm^  suppression  (see 
faclors  A  and  E  of  this  section) 

One  Siiene  spaldingii  population  in 
eastern  Washington  occurs  on  the  U.S. 
Department  of  Defense  Fain  hild  Au 
Force  Base  (Base)  The  Base  ask.-d  the 
WNHP  to  visit  the  area  in  1999  to  assess 
its  habitat  and  ground-disturbing 
activities  that  would  affect  this  species 
(J  Gamon.  pers  romm    ]999i   It  was 
found  thai  this  population  contains  77 
plants  in  8  subpopulations  m  an 
i.solated  fragment  of  native  habitat   Thf 
area  has  been  used  for  mllltar^  training 
(WNHP  1998),  although  the  WNHP  has 
prepared  a  draft  management  plan  and 
established  a  monitonng  program  for  S 
spaldingii  for  the  Base 

Two  populations  occur  on  lands 
owned  by  TTJC  This  orT^anizatiun 
protects  the  habitat  and  natural 
communities  on  lands  that  ii  owns  TNG 
will  protect  Silene  spaldingii  on  it.s 
lands  and  actively  manage  the  habitat  to 
improve  conditions  for  this  species, 
such  as  controlling  livestock  grazing 
and  nonnative  vegetation  (J  Hill,  in  litt 
1999;  B   Martin,  1/1 /;«   1998)  However 
nonnative  species  cannot  be  entirely 
eliminated  and  will  likely  remain  a 
threat  to  S  spaldingii  in  the  future 

£  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existenn; 

Competition  with  other  species  for  a 
limited  number  of  pollinators  (eg 
bumblebees  [Bombus  fervid  us)]  has  the 
potential  to  adversely  affect  both 
fecundity  and  individual  fitness  in 
Silene  spaldingii  (Lesica  and  Heidel 
1996).  Competition  for  pollinators 
occurs  primarily  at  S  spaldingii  sites 
with  large  populatioru  of  other 
flowering  plants,  and  the  competition 
can  adversely  affect  the  survival  of  these 
small  populations  of  S  spaldingii  For 
example,  the  nonnative  flowenng  plant 
St,  Johns-wort  competes  for  pollinators 
where  this  plant  occurs  with  5 
spaldingii  in  Idaho  (Lesica  and  Heidel 
1996;  J  Hill,  in  litt  1999;  Karen  Gray, 
botanist,  in  litt.  1999) 

Reduced  pollinator  activity  is 
associated  with  poor  reproductive 
success  of  Silene  spaldingii.  particularly 
in  small  populations  (Lesica  1993, 
Lesica  and  Heidel  1996)  Agricultural 
fields  do  not  provide  suitable  habitat  foj 
pollinators  of  S  spaldingii.  which 
requires  pollination  by  insects  for 
maximum  seed  set  and  population 
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viability  (Lesica  and  Heidel  1996). 
Populations  of  S.  spaldingii  that  occupy 
small  areas  surrounded  by  land  that 
does  not  support  bumblebee  colonies 
(e.g.,  crop  lands)  are  not  likely  to  persist 
over  the  long  term,  and  the  presence  of 
pollinators  is  considered  critical  for  the 
persistence  of  S.  spaldingii  (Lesica  1993. 
Lesica  and  Heidel  1996).  In  addition  to 
agricultural  conversion  and  pesticides, 
pollinators  are  vulnerable  to  herbicide 
application,  domestic  livestock  grazing, 
and  fire  (Gamon  1991;  Lesica  1993). 

Climatic  fluctuations  can  adversely 
affect  this  species  and  may  contribute  to 
the  extirpation  of  small  populations.  For 
example,  a  population  of  Silene 
spaldingii  at  Wild  Horse  Island 
(Montana)  dechned  from  approximately 
250  to  10  plants,  due  primarily  to 
drought  conditions  in  the  late  1980s 
(Lesica  1988;  Heidel  1995).  Such 
reductions  in  population  size  are  often 
exacerbated  by  other  factors  including 
prollinator  competition  and  poor 
reproductive  success 

Habitat  changes  associated  with  fire 
suppression  threaten  this  species,  even 
at  sites  on  public  lands  and  those  with 
some  protective  status  (e.g.,  managed  by 
TNC).  Fire  suppression  can  result  in  an 
overall  decline  in  suitable  habitat 
conditions  for  Silene  spaldingii  by 
facilitating  encroachment  by  woody 
vegetation  and  other  plant  species  and 
contributing  to  a  build-up  in  the  litter  or 
duff  layer.  Competition  from  woody 
plants  is  frequently  considered  to 
reduce  fecundity  or  recruitment  of 
native  prairie  species  (Menges  1995).  In 
areas  where  fire  regimes  have  been 
altered  or  excluded,  shrubs  and  trees 
can  encroach  on  grassland  habitats  that 
support  S.  spaldingii  and  inhibit  seed 
germination.  Prescribed  fire  may  have  a 
positive  effect  on  S.  spaldingii  by 
removing  litter  and  creating  suitable 
sites  for  recruitment  (Lesica  1999). 
Recruitment  of  S.  spaldingii  at  study 
sites  in  Montana  was  enhanced 
following  prescribed  fire  (Lesica  1992; 
Lesica  1999).  However,  the  effects  of  fire 
wUl  vary  at  different  sites  within  the 
range  of  this  species  due  to  factors  such 
as  fuel  moisture  content,  species 
composition,  and  season  and  intensity 
of  burning  (Lesica  1997).  The  effects  of 
prescribed  fire  on  aggressive,  nonnative 
species,  where  they  occur  near  S. 
spaldingii,  must  be  carefully 
considered.  In  some  cases,  prescribed 
fires  may  adversely  affect  S.  spaldingii 
if  the  fire  indirectly  leads  to  increased 
coverage  of  invasive  nonnatives,  such  as 
yellow  star-thistle  (Idaho  Department  of 
Fish  and  Game,  in  litt.  2000). 

Most  populations  of  Silene  spaldingii 
are  restricted  to  small,  remnant  patches 
of  native  habitat  (Gamon  1991; 


Lichthardt  1997;  B.  Heidel.  in  litt.  1999; 
S.  Riley,  pars.  comm.  1999).  When  the 
number  of  populations  of  a  species  or 
the  population  size  is  reduced,  the 
remnant  populations  (or  portions  of 
populations)  have  a  higher  probability 
of  extinction  from  random  events.  Small 
populations  are  vidnerable  to  even 
relatively  minor  disturbances  such  as 
fire,  herbicide  drift,  and  nonnative 
species  invasions,  which  could  result  in 
the  loss  of  S.  spaldingii  populations 
(Gamcm  1991).  Small  populations  of 
Silene  regia.  a  rare  prairie  species  native 
to  the  Midwest,  have  low  seed 
germination,  presumably  due  to  reduced 
pollinator  visitation  and  other  factors 
(Menges  1995).  Small  fragments  of 
habitat  that  contain  S.  spaldingii  may 
not  be  large  enough  to  support  viable 
populations  of  pollinators  (Lesica  1993). 
Small  populations  are  vulnerable  to 
natural  and  manmade  disturbances  and 
may  lose  a  large  amount  of  genetic 
variability  because  of  genetic  drift  (loss 
of  genetic  variability  that  takes  place  as 
a  result  of  chance),  reducing  their  long- 
term  viability.  Many  S.  spaldingii 
populations  are  isolated  from  other 
populations  by  large  distances,  and  the 
majority  of  the  populations  occur  at 
scattered  localities  separated  by  habitat 
that  is  not  suitable  for  this  species,  such 
as  agricultural  fields.  Extinction  appears 
to  be  imminent  for  at  least  two  S. 
spaldingii  populations  in  Idaho  due  to 
their  small  size  and  habitat  degradation 
(Lichthardt  1997).  One  of  these 
populations  consists  of  four  individuals, 
and  the  other  population  has  only  one 
S.  spaldingii  plant.  With  these  very 
small  population  sizes,  even  if  the 
habitat  was  completely  undisturbed, 
these  populations  would  not  be 
considered  viable. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  species 
in  developing  this  final  rule.  Most  of  the 
remaining  sites  that  support  Silene 
spaldingii  are  small  and  highly 
fragmented,  and  the  existing  sites  are 
vulnerable  to  impacts  from  factors 
including  grazing,  trampling,  herbicide 
use,  and  nonnative  vegetation,  in 
addition  to  urban  and  agricultural 
development.  Only  52  sites  supporting 
this  species  remain  with  a  total  of 
approximately  16,500  individuals.  The 
majority  of  this  species  (52  percent) 
occurs  on  private  land  with  little  or  no 
protection.  Only  one-third  (33  percent) 
of  S.  spaldingii  populations  ocoir  on 
Federal  land  (managed  primarily  by  the 
BLM  and  Forest  Service)  and  may. 
therefore,  be  afforded  some  level  of 
protection.  Even  the  two  S.  spaldingii 


sites  on  land  managed  by  TNC  are  not 
completely  free  of  threats  such  as 
nonnative  vegetation  encroachment.  As 
previously  described,  only  6  S. 
spaldingii  populations  (12  percent) 
contain  more  than  500  plants,  and  even 
these  relatively  large  populations 
(which  occur  on  private  and  Federal 
land)  are  variously  threatened  by  one  or 
more  of  the  above  factors.  The  Act 
generally  defines  an  endangered  species 
as  any  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  Although  S. 
spaldingii  is  facing  clear  and  significant 
threats,  because  of  the  number  of 
remaining  populations  and  the  spatial 
distribution  of  the  populations,  we  do 
not  believe  that  S.  spaldingii  is 
currently  in  danger  of  extinction. 
Alternatively,  as  a  result  of  threats  we 
have  discussed,  we  have  determined 
that  S.  spaldingii  is  Ukely  to  become  in 
danger  of  extinction  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range; 
therefore,  S.  spaldingii  meets  the  Act's 
definition  of  a  threatened  species.  We 
discuss  the  reasons  for  not  concurrently 
designating  critical  habitat  for  this 
species  in  the  "Critical  Habitat"  section 
below. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II}  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiun  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (i)  the  species  is  threatened  by 
taking  or  other  hiunan  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (ii)  such  designation 


of  critical  habitat  would  not  be 
beneficial  to  the  species. 

In  the  last  few  years,  a  series  of  court 
decisions  have  overturned  oxir  critical 
habitat  determinations  for  a  variety  of 
species  (e.g.,  Natural  Resources  Defense 
Council  V.  U.S.  Department  of  the 
Interior  113  F.  3d  1121  (9th  Cir.  1997); 
Conservation  Council  for  Hawaii  v. 
Babbitt,  2  F.  Supp.  2d  1280  (D.  Hawaii 
1998)).  In  the  proposed  rule,  we  stated 
that  we  would  publish  a  critical  habitat 
determination  for  Silene  spaldingii  in 
the  Federal  Register  subsequent  to  the 
proposed  rule.  Based  on  the  standards 
applied  in  those  judicial  opinions,  we 
published  a  notice  on  April  24,  2000,  in 
which  we  proposed  that  designation  of 
critical  habitat  for  S.  spaldingii  is 
prudent  (65  FR  21711). 

Due  to  the  small  number  of 
populations,  Silene  spaldingii  is 
vulnerable  to  unrestricted  collection, 
vandalism,  or  other  disturbance.  We  are 
concerned  that  these  threats  might  be 
exacerbated  by  the  publication  of 
critical  habitat  maps  and  further 
dissemination  of  location  information. 
However,  at  this  time  we  do  not  have 
specific  evidence  for  S.  spaldingii  of 
taking,  vandalism,  collection,  or  trade  of 
this  species  or  any  similarly  situated 
species.  Consequently,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i)}  and  recent  case  law,  we 
believe  that  the  identification  of  critical 
habitat  is  unlikely  to  increase  the  degree 
of  threat  to  this  species  of  taking  or 
other  human  activity. 

In  the  absence  of  a  finding  that 
identification  of  critical  habitat  would 
increase  threats  to  a  species,  if  any 
benefits  would  result  from  the 
designation  of  critical  habitat,  then  a 
prudent  finding  is  warranted.  In  the 
case  of  this  species,  designation  of 
critical  habitat  may  provide  some 
benefits.  For  example,  critical  habiiat 
designation  may  educate  and  inform  the 
public  and  help  focus  conservation 
efforts  through  futxire  Federal,  State,  and 
local  planning  efforts,  by  identifying  the 
habitat  needs  and  crucial  areas  for 
Silene  spaldingii.  Therefore,  we  find 
that  designation  of  critical  habitat  is 
prudent  for  S.  spaldingii. 

However,  our  budget  for  listing 
activities  is  currently  insufficient  to 
allow  us  to  immediately  complete  all  of 
the  hsting  actions  required  by  the  Act. 
Listing  Silene  spaldingii  without 
designation  of  critical  habitat  will  allow 
us  to  concentrate  our  limited  resources 
on  other  listing  actions  that  must  be 
addressed,  while  allowing  us  to  invoke 
protections  needed  for  the  conservation 
of  this  species  without  further  delay. 
This  is  consistent  with  section 
4(b)(6)(C){i)  of  the  Act,  which  states  that 


final  listing  decisions  may  be  issued 
without  critical  habitat  designations 
when  it  is  essential  that  such 
determinations  be  promptly  published. 
We  will  prepare  a  critical  habitat 
designation  in  the  future  at  such  time 
when  our  available  resources  and 
priorities  allow. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
public  awareness  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  plans  be  developed  for  all 
listed  species.  The  protection  required 
of  Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed" 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us. 

Federal  agencies  that  may  have 
involvement  with  Silene  spaldingii 
include  the  Federal  Housing 
Administration  and  the  Farm  Services 
Agency,  which  may  be  subject  to  section 
7  consultation  through  potential 
funding  of  housing  and  farm  loans 
where  this  species  or  its  habitat  occurs 
Highway  construction  and  maintenance 
projects  that  receive  funding  from  the 
U.S.  Department  of  Transportation  for 
Federal  highways  will  also  be  subject  to 
review  under  section  7  of  the  Act,  The 
Natural  Resources  Conservation  Service 


may  also  be  involved  with  S  spaldingii 

through  their  farm  conserA-ation 

programs  In  addition  sertion  2((  IfT 
and  7(a)(  1 )  of  the  .An  rpquire  Fedprai 
agencies  to  utilize  tlieir  authorities  in 
furtherance  of  the  purposes  of  the  Art 
to  carr\'  out  conser\atian  programs  for 
endangered  and  threatened  spencs 

Listing  of  this  plant  will  provide  for 
development  of  a  recover)  plan  for  the 
plant  Such  a  plan  will  bring  together 
both  State  and  Federal  efforts  for 
conservation  of  this  species  The  plan 
will  establish  a  framework  for  agencies 
to  coordinate  activities  and  cooperate 
with  each  other  in  conservation  efforts. 
The  plan  will  set  recuverv  priorities, 
assign  responsibilities,  and  estimate  the 
costs  of  various  tasks  necessar\-  to 
accomplish  them.  It  will  also  descnbe 
site-specific  management  actions 
necessar)'  to  achieve  conservation  and 
survival  of  the  plant  .Additionally, 
pursuant  to  section  6  of  the  Art,  we  will 
be  able  to  grant  funds  to  affected  .States 
for  management  actions  pnimoting  the 
protection  and  recovery  of  this  species. 

The  Ad  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  appi\ 
to  all  threatened  plants  Pursuant  to  50 
CFR  17.71.  generally  all  prohibitions  of 
50  CFR  17.61  apply  to  threatened 
plants.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subiect  to  the 
jurisdiction  of  the  L'nited  States  to 
import  or  export,  transport  or  ship  any 
endangered  or  threatened  plant  species 
in  interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  such  species  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  such  species  to  possession  from 
areas  under  Federal  )urisdiction  Certain 
exceptions  apply  to  our  agents  and  State 
conservation  agencies 

Our  policy,  published  in  the  Federal 
Register  on  luly  1,  1994  (.S9  FR  .34272), 
is  to  identify,  to  the  maximum  extent 
practicable,  those  activities  that  would 
or  would  not  constitute  a  violation  of 
section  9  of  the  .Act  at  the  time  of  listing; 
The  intent  of  this  policy  is  to  increase 
public  awareness  of  the  effects  of  the 
Hsting  on  proposed  and  ongoing 
activities  within  a  species'  range. 
Collection,  damage,  or  destruction  of 
this  species  on  Federal  land  is 
prohibited,  although  in  appropriate 
cases,  we  may  issue  a  Federal  permit  for 
scientific  or  recovery  purposes 

We  believe  that,  based  upon  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9.  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  reauirements 

(1)  Activities  authorizeci,  funded,  or 
carried  out  by  Federal  agencies  (e,g  . 
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grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities. 
prescribed  bums,  pesticide/herbicide 
application,  and  pipeline  or  utility  line 
construction  crossing  suitable  habitat). 
when  such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  us  in  a 
consultation  conducted  under  section  7 
of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking);  and 

(3)  Activities  on  non-Federal  lands 
that  do  not  require  Federal 
authorization  and  do  not  involve 
Federal  funding 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Unauthorized  collecting,  or 
damage  to,  the  species  on  Federal  lands; 
and 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit 

Questions  regarding  whether  specific 
activities  risk  violating  section  9  should 
be  directed  to  the  Field  Supervisor  of 
the  Snake  River  Basin  Office  (see 
ADDRESSES  section).  The  Act  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  plant  species  under  certain 
circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 


enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  also  are  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  animals,  and  general 
inquiries  regarding  prohibitions  and 
permits,  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  N.E.  nth  Ave..  Portland,  Oregon 
97232-1181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment  and 
environmental  impact  statement,  as 
defined  under  the  authority  of  the 
National  Envirormiental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25.  1983  (48  FR 
49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq..  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
curreriTl^  valid  control  number.  For 
additional  information  concerning 
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permit  and  associated  requirements  for 
threatened  plants,  see  50  CFR  17.72. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  our  Snake  River 
Basin  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  final  rule 
are  Phil  Delphey  and  Edna  Rey- 
Vizgirdas,  U.S.  Fish  and  Wildlife 
Service.  Snake  River  Basin  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361^07;  16  U.S.C. 
15.31-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat,  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants. 

§  1 7.1 2    Endangered  and  threatened  plants. 

«         *         *         •         * 

(h)*   *   * 


Historic  range 


Family 


Status 


Saentrfic  name 


Flowering  Plants 


Common  name 


When 
listed 


Critical 
habitat 


Special 
rules 


Silene  spaldingH 


Spalding's  catchfty 


USA   (OR,  ID   MT 
WA)  Canada 

(BC) 


Caryophyllaceae 


712 


NA 


NA 


Dated:  September  17,  2001 
Marshall  P.  (ones,  Jr.. 

Acting  Director.  L'.S  Fish  and  Wildliff 

Service 

[FR  Dot,  01-23912  Filed  10-9-01.  8  45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ojle  making  phor  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-ANE-39-A0] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  EK3T. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 


summary:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  which  is  applicable  to 
General  Electric  Company  (GE)  GE90 
series  turbofan  engines.  That  AD 
currently  requires  revisions  to  the  Life 
Limits  Section  of  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  proposal  would  modify 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  A  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
bilures  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  imcontained  failures.  This 
proposal  is  prompted  by  additional 
focused  inspection  procedures  that  have 
been  developed  by  the  manufacturer. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  ^ure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 


DATES:  Comments  must  be  received  by 
December  10,  2001 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
39-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

TOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7178,  fax 
(781)238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-39-AD.  '  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

.■\ny  person  mav  obtain  a  (<![.%  i  if  this 
.N'FRM  by  .submitting  a  request  tu  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  .Attention:  Rules 
Docket  No  98-ANE-,19-AD.  12  New 
England  Executive  Par»;   Burhntjton   M.^ 
01803-5299 

Discussion 

On  April  14.  2000,  the  FAA  i.ssued 
AD  2000-08-10.  .Amendment  ,^ 9  11 696 
(65  FR  21642,  April  24.  2000i  to  require 
revisions  to  the  Life  Limits  Section  uf 
the  manufacturer  s  Instructions  for 
Continued  Airworthiness  (ICA)  for  GE 
GE90  series  turbofan  engines  to  include 
required  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure 

.Additional  Inspection  Procedures 

Since  that  AD  was  issued,  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  m 
uncontained  failures  This  proposal 
would  modify  the  airworthiness 
limitations  section  of  the  manufacturer  s 
manual  and  an  air  carrier  s  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-08-10  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity 

This  proposed  AD  would  also  delete 
the  GE90-92B  model  from  the 
applicability  and  add  recentlv  certified 
engine  model,  the  GE  90-94B  Reference 
to  the  GE9(V-92B  model  is  removed  from 
the  AD  applicability  because  the 
manufacturer  has  informed  the  F.^,^ 
that  no  engines  of  that  model  werf 
produced  and  has  requested  that  the 
FAA  remove  this  model  designation 
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Economic  Analysis 

The  FAA  estimates  that  31  engines 
installed  on  airplanes  of  US  registr,- 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  172 
work  hours  per  engine  to  accomplish 
the  proposed  new  inspections,  and  that 
the  average  labor  rate  is  $60  per  work 
hour  for  a  total  approximate  cost  of 
S10320  per  engine.  It  is  further 
estimated  that  there  will  be  about  34 
shop  visits  per  year  that  result  in  piece- 
part  exposure  of  the  additional  affected 
components.  Based  on  these  figures,  the 
total  cost  impact  of  the  additional 
inspections  that  will  be  mandated  by 
this  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $350880. 

Regulatory  Impact  I 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1 ) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatopy-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2  Section  39.13  is  amended  by 
removing  Amendment  39-11696  (65  FR 
21642.  April  24.  2000),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows; 

General  Electric  Company:  Docket  No.  98- 
.^NE-3'^AD  Supersedes  AD  2000-08- 
10,  Amendment  39-11696 

.\pplicability 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  (GE) 


GE90-76B/  -77B/  -85B/  -908/  -94B  series 
turbofan  engines.  These  engines  are  installed 
on  but  not  limited  to  Boeing  777  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 

MANDA  TOR  Y  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  oomenclature 


Pari  No  (P/N) 


Inspect  per  engine  manual  chapter 


For  GE90  Engines 

HPCR  Disk,  Stage  1 


HPCR  Spoo(,  Stage  2-6 


HPCR.  Disk.  Stage  7 


HPCR  Spool,  Stage  8-10 


HPCR  Seal.  Compressof  Discharge  Pres- 
sure 


HPCR  Ring.  Tube  Supporter 
HPTR.  Interstage  Seal      


Fan  Disk.  Stage  1 


AN 


AM 


AM 


AN 


All 


AM 
AM 


All 


72-31-05-200-001-001  Fluorescent  Penetrant  Inspection 
(subtask  72-31-05-230-051),  and  72-31-05-200-001- 
001  Eddy  Current  Inspection  of  the  Bore,  and  72-31-05- 
200-001-001  Eddy  Cun-ent  Inspectron  of  ttie  Dovetail 
Sk>ts 

72-31-06-200-001-001  Fluorescent  Penetrant  Inspection 
(subtask  72-31-06-230-051),  and  72-31-06-200-001- 
001  Eddy  Current  Inspection  of  the  S2  Dovetail  Stots. 

72-31-07-200-001-001  Fluorescent  Penetrant  Inspection 
(subtask  72-31-07-230-051),  and  72-31-07-200-001- 
001  Eddy  Cunent  Inspection  (subtask  72-31-07-250-051 
or  72-31-07-230-052  or  72-31-07-230-053 

72-31-08-200-001-001  Fluorescent  Penetrant  Inspectkxi 
and  72-31-08-800-001  Eddy  Cuaent  Inspection  of  ttie 
stage  8-9  Inertia  weW. 

72-31-09-200-001-001  Fluorescent  Penetrant  Inspectkm 
(subtask  72-31-09-230-051),  and  72-31-09-200-001- 
001  Eddy  Cunent  Inspectkxi  of  ttie  Botthotes. 

72-31-10-200-001-001  Ruorescent  Penetrant  Inspectkjn 

72-53-03-200-001-001  Fluorescent  Penetrant  Inspectkxi 
(subtask  72-53-03-230-053),  and  72-53-03-200-001- 
001  Eddy  Cun-ent  Inspectkxi  of  ttie  Bore. 

72-21-03-200-001-001  Ruorescent  Penetrant  Inspection 
(subtask  72-21-03-230-051),  and  72-21-03-200-001- 
001  Eddy  Cun-ent,  and  72-21-03-200-001-001  Uttrasone 
Inspectkxi  of  Dovetail  Skits. 
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Part  nomenclature 


HPTR  Disk,  Stage  1 


HPTR  Disk,  Stage  2 


LPTR  Cone  Shaft  .... 
LPTR  Fan  MkJ  Shaft 
LPTR  Disk,  Stage  1  . 
LPTR  Disk.  Stage  2 
LPTR  Disk,  Stage  3  . 
LPTR  Disk,  Stage  4  . 
LPTR  Disk,  Stage  5  . 
LPTR  Disk,  Stage  6  . 
Fan  Shaft,  Fofward  .. 


Part  ^4o.  (P/N) 


AH 


Al 


AR 
Al 
Al 

Al 
Al 
Al 
Al 
Al 
Al 


Inspect  per  engine  manual  chapter 


72-53-02-200-001-002    Ruoresceni    Penetrani    Inspection 

(subtask    72-53-02- leCMKI),    arxj    72-5^-02 -?00-OCi- 

002  Eddy  Current  Inspectior  of  ttie  Bore 
72-53-04-200-001-004    Fluorescent    Penetrani    inspection 

(subtask    72-53-04-230-052)     and    72-53-04-200-001- 

004  Eddy  Current  Inapectran  ot  the  Bore 
72-56-07-200-001-001  Fluorescent  Penetrani  Inspection 
72-58-01-200-001-001  Magnetic  Particle  Inspection 
72-56-02-200-001-001  Fluorescent  Penetrant  Inspection 
72-56-02-200-001-001  Fluorescent  Penetrant  Inspection 
72-56-02-200-001-001  Fluorescent  Penetrant  InspectKXi 
72-56-02-200-001-001  Fluorescent  Penetrant  Inspection 
72-56-02-200-001-001  Fluorescent  Penetrani  Inspection 
72-56-02-200-001-001  Fluorescent  Penetrant  Inspection 
72-22-01-200-001-001  Fluorescent  Penetrani  InspectKxi 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  must  be  performed 
only  in  accordance  with  the  Life  Limits 
Section  of  the  manufacturer's  ICA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Pennits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA -certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
recordkeeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c)|  of  this  chapter  must  maintain 
records  of  the  mandatory  inspectioiu  that 
result  &t)m  revising  the  Life  Limits  Section 
of  the  ICA  and  the  air  carrier's  continuous 
airworthiness  program.  Alternatively, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 


provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  [14  CFR  121  369(c));  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefiniteK  or 
until  the  work  is  repeated  Records  of  the 
piece-part  inspections  are  not  required  under 
§  121. 380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380  (a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Issued  in  Burlington,  Massachusetts,  on 
September  26,  2001 
Jay ),  Pardee. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  01-25400  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fecteral  Aviation  Administration 

14  CFR  Pari  39 

[Doclcat  No.  9e-ANE-47-AO] 

RIN  2120-.AA64 

Alrworlhinesa  Diracttvas;  Pratt  A 
WhHnay  JT90  Sartas  Turbofan  Enginas 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  certain 
Pratt  &  Whitney  IT9D  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Airworthiness 
Limitations  Section  (ALSj  of  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure  This  aciion 
would  add  additionaJ  entire!  life 
limited  parts  for  enhanced  inspection 
An  FAA  study  of  in-service  events 
involving  uncontained  failures  of 
cnticai  rotating  engine  parts  has 
indicated  the  need  for  mandatory 
inspections.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service  could 
result  in  uncontained  failures  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  cntical  life- 
limited  rotating  engine  part  failure 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane 

DATES:  Comments  must  be  received  by 
November  9,  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No  98-ANE- 
47-AD,  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address  '  9-ane- 
adcomment®faa.gov"  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line  Comments 
may  be  inspected  at  this  location  bv 
appointment  between  8  00  a  m  and  4  30 
p.m.,  Monday  through  Fndav.  except 
Federal  holidays 

FOR  FURTHER  MFORMATK>M  COWTACT:  Tara 
Goodman,  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
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5299;  telephone  (781)  238-7130.  fax 
(781) 23&-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  beforp 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  mav 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  nn 
the  overall  regulatorv',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  fSr  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE~47-AD  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NfPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  Attention.  Rules 
Docket  No.  98-ANE-17-.\D.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299 

Discussion 

On  January  19,  2000,  the  FAA  issued 
AD  2000-01-13.  Amendment  39-11511 
(65  FR  2864,  |anuar\'  19,  2000),  to 
require  revisions  to  the  Time  Limits 
section  in  the  Engine  Manual  (EM)  for 
certain  Pratt  &  Whitney  (PW)  JTgD 
series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

Additional  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 


mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failures.  This  proposal 
would  modifv  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements. 

In  this  proposal,  the  mandatory 
manual  and  inspection  references  in 
Table  (a)(l )  have  also  been  revised  to 
more  accuratelv  describe  the  required 
FPl  inspection  of  HPT  disks. 

Proposed  Action 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
supersede  AD  2000-01-13  to  require  the 
additional  critical  life-limited  rotating 
engine  parts  to  be  subject  to  focused 
inspection  at  each  piece-part 
opportunity. 

Economic  .Analysis 

The  FAA  estimates  that  837  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  he  $903,960. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
I  ertifv-  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
f'conomk,  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator,  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11511  (65  FR 
2864,  January  19,  2000).),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-47- 
AD.  Supersedes  AD  2000-01-13, 
Amendment  3&-11511. 

Applicability:  Pratt  &  Whitney  (PW)  rr9D- 
3A,  -7,  -7A,  -7H,  -7 AH,  -7F,  -7],  -20), 
-59A,  -70A,  -7Q,  -7Q3,  -7R4D,  -7R4D1 , 
-7R4E,  -7R4E1,  -7R4E4,  -7R4G2,  and 
-7R4H1  series  turbofan  engines,  installed  on 
but  not  limited  to  Boeing  747  and  767  series, 
McDonnell  Douglas  DC-10  series,  and  Airbus 
IndusU-ie  A300  and  A310  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
nf  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Airworthiness  Limitations 
Section  (ALS)  of  the  Instructions  for 
Continued  Airworthiness  (ICA),  and  for  air 
carrier  operations  revise  the  approved 
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continuous  airworthiness  maintenance 
program,  by  adding  the  following: 
"MANDATORY  INSPECTIONS 


(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunit\  in 


accordance  with  the  instructions  proviaea  in 
the  applicable  manual  provisions: 


Engine  model 

Engine  manual  pari  No 

Pan  nomenclature 

FPIper 
manual 
section 

Inspection 

7/7A/7AH/7F.  7H/7J/20/         646028  (or  the  equivalent  customized 

All  Fan  Hubs     

72-31-04 

09 

20J 

versions  770407  and  770408) 

All  HPC  Stage  5   1 5  Disks      

72-35-00     03 

59A/70A  

754459  : 

777210  „ 

All  HPT  Stage  1  -2  Disks  and  Hubs  .... 

All  LPT  Stage  3-6  Disks  ana           

All  Fan  Hubs    

72-51-00     03 
72-52-00     03 

72—31-00      Hphv\j  Maintpnanrc 

All  HPC  Stage  6  IS  Disks 

All  HPT  Stage  i  -2  Disks  ana  HjDs  .... 
All  LPT  Stage  3--6  Disks  

72-35-00 
72-51-00 
72-52-00 

72-31-00 

72-35-00 
72-51-00 
72-52-00 
72-31-00 
72-35-00 
72-51-00 
72-52-00 

Check 
Heavy  Maintenance 

Check 
Heavy  Maintenar>ce 

Check-3 
Heavy  Maintenance 

Check-3 
03 

7Q/7Q3 

All  Fan  Hubs     

All  HPC  Stage  5^i5  Disks 

All  HPT  Stage  i  -2  Disks  and  Hubs  .... 

All  LPT  Stage  3-6  Disks    

03 
03 
03 

7R4  

785058   785059   and  789328      

All  Fan  Hubs                       

03 

All  HPC  Stage  5~-!5  Disks 

03 

All  HPT  Stage  1-2  Disks  and  Hubs  .... 
All  LPT  Stage  3-6  Disks 

03 
03 

'  P/N  770407  and  770408  are  customized  versions  ot  P/N  646028  engine  manual. 


[2]  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual,  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine.  " 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  4.1.16).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  ALS  of  the 
manufacturer's  IC.^. 

Alternative  Method  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  a<f:eptable  level  of  safety  mav  be 
used  if  approved  bv  the  Engine  Certifuntion 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FA.^ 
Principal  Maintenance  Inspector  (PMl).  who 
mav  add  comments  and  then  send  it  tn  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directi\e. 
if  any.  may  be  obtained  from  the  ECO 

Special  Flight  Permits 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Continuous  Airworlhiness  Maintenance 
Program 

(e)  ^A.^-r  ertificated  air  carriers  that  have 
an  approved  (ontmuuus  airwurthme'-'. 
maintenance  program  in  aiinniarue  s\;tt,  \'Ar 
rei  nrd  keeping  requirement  of  ^  121    W*  'i 
of  the  Federal  .Aviation  Regulations  h4  Ok 
121. 169  (c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  thdt 
result  from  revising  the  Time  Limits  s^c  luii 
of  the  Instructions  for  (Continuous 
.Mrworthines-i  (\V..\]  and  the  air  earner  s 
continuous  airworthiness  program. 
.■Mternately.  certificated  air  carriers  mav 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  .\D.  and  include  the  polirv  and 
procedures  for  implementing  this  alternaif 
method  in  the  air  carrier's  maintenance 
manual  required  bv  t)  121. .369  (i  I  of  the 
Federal  Aviation  Regulations  (14  ("FK 
121.369  (c)|:  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinileh'  or  until  the 
work.  IS  repeated    Rec  ord^  i'!  'tie  pier.e-par' 
inspections  are  not  recjiiuf.i  under  §  121. iHli 
(a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121  380  (a)  (2)  (vi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  b\  the 
applic:able  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  .\[)  hrivc 
been  met  when  the  engine  maiiuHi  <  hanges 
are  made  and  air  <  amers  have  mndified  their 
continuous  airworthiness  maintenance  pldns 
to  reflect  the  requirements  m  the  Knginr 
.Manuals. 


Issued  in  Burlington,  Massachusetts,  on 
Septeml>er  28.  2001. 
|av  I   Pardee 

\fcjnager.  Engine  and  Pmpeller  Directorate. 
Aircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001 -CE -30- AD) 
RIN2120-AA64 

Airworthiness  Directives:  Pilatus 
Aircraft  Ltd.  Model  PC-7  Airplanes 

AGENCY:  Frdcr,.!  ,\v  mtion 

.^dmlIllst^rftl(lfl,  DOT. 

ACTION:  Notice  oi  proposed  rulemaking 

;\PKM 


SUMMARY:  I  his  document  proposes  to 

ddi)[)t  a  iifw  dirunrthiness  directive 
■•\Di  thdt  wi  ulii  ipply  to  certain  Pilatus 
.Aircraft  Lt;i     i'ii..tiis)  Model  PC-7 
dirplaiifs    I  b,is  |i!i')is('d  AD  would 
rcijuire  Mil  tr   i'l^pt'ct  the  landing-gear 
eincr^^ciii  \  ixii  :isjon  cable  for  damage 
ami  rrplai  >•  ;f  ii>-i  essary;  verify  the 
( (irrt'i  t  inst.iiidtinii  of  the  bowden-cable 
conduit  f  lainp  and  correct  if  necessary; 
and  modify  the  temperature-control 
liner  mpc  hanisni   This  proposed  AD  is 
the  result  nf  ni,iii(i.!ii  :r\  continuing 
airworthiness  infi'nii.ition  (MCAI) 
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issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  the  malfunction  of  the 
emergency  landing-gear  extension 
system.  Insufficient  clearance  between 
the  temperature-control  lever 
mechanism  and  the  landing-gear 
emergency-extension  cable  could  result 
in  damage  to  the  emergency  landing 
gear  extension  cable,  or  the  cable  could 
get  caught  on  the  temperature  control 
lever.  Damage  to,  or  interference  with. 
the  landing-gear  emergency-extension 
cable  could  lead  to  a  malfunction  of  the 
emergency  landing-gear  extension 
system. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  anv 
comments  on  this  proposed  rule  on  oi 
before  December  4.  2001 
AOOflESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
20O1-CE-30-AD,  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m  .  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Filatus  Aircraft  Ltd..  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland. 
telephone.  ■•-41  41  619  6509;  facsimile 
-^41  41  610  3351    You  may  also  view 
this  information  at  the  Rules  Docket  at 
the  address  above 
FOR  FURTHER  INFORMATKDN  CO^f^ACT: 
Doug  Rudolph,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  City. 
Missouri  64106;  telephone  (816)  329- 
4059;  facsimile:  (816)  329-^090 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proponed 
AD^  The  FAA  invites  comments  on  this 
proposed  rule  You  may  submit 
whatever  written  data,  views,  nr 
arguments  you  choose  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  VW  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggf^stnms 
is  extremely  helpful  in  evaiuatinu  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  actinn 

Are  there  unv  specific  pnrtinni  nt  this 
proposed  AD  I  should  pnv  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

Hoiv  can  I  be  sure  FAA  receives  my 
comment'  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-30-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD''  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Model  PC-7  airplanes.  The  FOCA 
reports  one  occurrence  of  restricted 
movement  of  the  temperature  control 
lever  Investigation  of  the  problem 
revealed  that  the  landing-gear 
emergency-extension  cable  was  caught 
on  the  temperature-control  lever 
mechanism   insufficient  clearance 
between  the  landing-gear  emergency- 
extension  cable  and  the  temperature- 
control  lever  caused  the  interference. 
This  intprferenc:e  could  also  cause 
damage  to  the  landing-gear  emergency- 
extension  cable 

What  are  the  consequences  if  the 
condition  is  not  corrected'' 

If  not  detected  and  corrected,  damage 
to  or  interference  with  the  landing-gear 
emergency-extension  cable  could  lead  to 
a  malfunction  of  the  emergency  landing- 
gear  extension  system. 

Is  there  service  information  that 
applies  to  this  subject'  Pilatus  has 
issued  Service  Bulletin  No.  32-020. 
datf'd  July  5.  2001 

What  are  the  provisions  of  this  service 
information'  The  service  bulletin 
includes  procedures  for: 

— Inspecting  the  landing-gear 

emergenry-extension  cable  for 

damage; 
— Replacing  any  damaged  landing-gear 

emergency-extension  cable; 
— Vprifving  the  correct  installation  of 

thf  hnwden-cable  conduit  clamp; 
— (,nrrf'(  ting  improper  installation  of 

the  (lamp,  and 
—Installing  a  new  bolt  and  a  new  nut 

nn  the  temperature-control  lever 

mechanism 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 


mandatory  and  issued  Swiss  AD 
Number  HB  2001-483,  dated  August  20, 
2001,  in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?  This 
airplane  model  is  manufactured  in 
Switzerland  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA 's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  PC-7  airplanes  of  the 
same  type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  13  airplanes  in 
the  U.S.  registry'. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners /operators  of  the 
affected  airplanes?  The  manufacturer 
has  agreed  to  pay  the  costs  for  the 
inspection,  replacement  parts,  and 
installation  workhours. 

The  only  impact  this  proposed  AD 
would  have  on  the  owners/operators  of 
the  affected  airplanes  is  the  time  it 
would  take  to  have  the  actions  of  this 
proposed  AD  incorporated. 

Compliance  Time  of  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  "within  the 
next  12  calendar  months  after  the 
effective  date  of  this  AD." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TISj?  Although  malfunction 
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of  the  emergency  landing  gear  extension 
system  is  unsafe  during  flight,  the 
condition  is  not  a  direct  result  of 
airplane  operation.  The  chance  of  this 
situation  occurring  is  the  same  for  an 
airplane  with  10  hours  TIS  as  it  would 
be  for  an  airplane  with  500  hours  TIS, 
A  calendar  time  for  compliance  will 
ensure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  vStates.  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  C3rder  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action'  For 
the  reasons  discussed  above.  I  certifv 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policifs  and  Procedures  (44 
FR  11034^  Februarv  2h.  1979):  an(i  \:\,  if 
promulgated,  will  not  have  a  significant 
economic:  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  .\ct.  A  copy  of  the  draft 
regulator^  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Doc:ket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportdtifiii,  .Aircratl,  .\\idtion 
safety.  Safetv 

The  Proposed  Amendment 

Accordingly,  under  the  authoritv 
delegated  to  me  bv  the  .•\dniini';tratnr 
the  Federal  Aviation  Administratuin 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Reeulationv  [\A  ("FR 
part  39)  as  follow-: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Aulhi.rity:49U.S.C.  106(g),  40113.  44701. 

§39.13     [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

PiUiius  Aircraft  LTD.:  Docket  No.  2001-CE- 
.iO-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-7  airplanes. 
Manufacturer  Serial  Number  (MSN)  001 
through  MSN  616.  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  anv  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  prohlom  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  malfunction  of  the  emergency 
landing-gear  extension  system.  Insufficient 
clearance  between  the  temperature-control 
lever  mechanism  and  the  landing-gear 
emergency-extension  cable  could  result  in 
damage  to  the  emergency  landing  gear 
extension  cable,  or  the  cable  could  get  c:aught 
on  the  temperature  control  lever.  Damage  to. 
or  interference  with,  the  landing-gear 
emergency-extension  cable  could  lead  to  a 
malfunction  of  the  emergency  landing-gear 
extension  system. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  landing-gear  emergency-exten- 
sion cable  for  damage  and  replace  any  dam- 
aged cable  found 

(2)  Verify  ttie  correct  installation  of  the  bowden- 
cable  conduit  clamp,  correct  if  necessary 
and  install  a  new  tx)lt  and  a  new  nut  in  the 
temperature-control  lever  mechanism 

(3)  Do  not  install  any  temperature-control  lever 
mechanism  (or  FAA-approved  equivalent  part 
number),  unless  it  has  been  mcxJified  as  re- 
quired in  paragraph  (2)  of  this  AD 


Inspect  within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD  Replace 
pnor  to  further  flight 

<Pnor  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (diii ;  of  this  AD 


<As  of  the  effective  dale  of  this  AD 


-In  accordance  with  Pitatus  Service  Bulletin 
No  32-020  dated  July  5,  2001 

<ln  accordance  with  Pilatus  Service  Bulletin 
No  32-020.  dated  July  5  2001 

<Not  applicable. 


(e)  Can  1  tomph  \\  ith  thi^  AD  in  anv  othtr 
way'  You  may  use  an  alleniative  method  of 
c  nmpliance  or  adjust  the  c  omplianre  time  if: 

(1)  Your  alternative  method  of  coniplianc  c 
provides  an  equivalent  level  of  safpt\  :  and 

(2)  The  Manager.  Small  .Mrplanc 
Directorate,  approves  vour  alternative. 
Submit  your  request  through  an  ¥,\.\ 
Principal  Maintenance  Inspector,  who  ma\ 
add  comments  and  then  send  it  to  the 
Manager.  Small  .Airplane  Directorate. 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  .\U. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  arc^a  subjec  t  to  the 
requirements  of  this  .^D,  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performanc  e  of  the  requirements  of 
this  .\U  is  affected,  the  ovvner'opcrator  must 
request  approval  for  an  alternative  method  of 
complianci-  in  ace  ordance  with  [laragraph  (el 
of  this  .^D.  The  request  should  inc  lude  an 
assessment  of  the  effec  t  of  the  modification. 
alteration,  or  repair  on  the  unsafe  i  ondition 
addressed  b\  this  .AD:  and.  if  vnu  ha\e  not 


eliminated  the  unsafe  condition,  specific 
ac  lions  you  propose  to  address  it. 

(f)  IV/iere  ran  I  get  information  about  any 
alri'adv-approved  alternative  methods  of 

I  om pi la me? ConXac\  Doug  Rudolph. 
.Xerospai  e  Engineer.  FAA.  Small  Airplane 
Direc  torate,  '>01  Loc  ust.  Room  301.  Kansas 
Citv.  Missouri  (.4106:  telephone:  (816)  329- 
40.19:  facsimile:  18Ui)  329-4090. 

(g)  What  it  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
V :\A  can  issue  a  spec  iai  flight  permit  under 
sections  21  197  and  21  199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 

2 11 99)  to  operate  your  airplane  to  a  location 
where  vou  can  ai  i  omplish  the  requirements 
of  this  AD, 

(h)  How  do  I  get  copies  of  the  documents 
referenced  m  this  AD?  You  may  get  copies  of 
the  doc:uments  referenced  in  this  AD  from 
I'ilatus  .Aire  raft  Ltd  .  Customer  Liaison 
Manager  (:H-<i:i71  Stans.  Switzerland; 
telephone  -►41  41  619  6509;  facsimile:  •►41 
41  filO  MiSI   You  may  view  these  documents 
Ht  FAA   Central  Region.  Office  of  the 


Regional  Counsel.  901  Locust.  Room  506. 
Kansas  City.  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  2001-483.  dated  August  20. 
2001. 

Issued  in  Kansas  City.  Missouri,  on 

n.  ',:h.-  ;:  roc: 

Michael  daliagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Dot    01-25398  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-01-052] 

RIN2115-AE47 

OrawtNidge  Operation  Regulations; 
Darby  Creek,  Pennsylvania 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  change  the  operating  regulation.s  for 
the  Consolidated  Rail  Corporation 
(CONRAIL)  Railroad  Bridge  and  the 
Reading  Railroad  Bridge,  across  Darby 
Creek  both  at  mile  0.3,  in  Essington. 
Pennsylvania.  The  proposal  for  the 
CONRAIL  Railroad  Bridge  would 
eliminate  the  need  for  a  bridge  tender  by 
allowing  the  bridge  to  be  operated  by 
the  bridge/train  controller  from  a  remote 
location.  The  Reading  Railroad  Bridge 
would  be  left  in  the  open  position. 
These  changes  will  provide  for  the 
reasonable  needs  of  navigation 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  10,  2001 
AOORESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aowb).  Fifth  Coast  Guard  District. 
Federal  Building.  4th  Floor,  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004.  or  they  may  be  hand 
delivered  to  the  same  address  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (757)  398-6222 
The  Commander  (Aowb).  Fifth  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public. 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator.  Fifth 
Coast  Guard  District,  at  (757)  398-6222 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CCGD5-01-052). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 


format,  no  larger  than  8'^  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  thev  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  vou  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Commander,  Fifth  Coast  Guard  District 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

CONRiML.  who  owns  and  operates 
both  drawbridges,  has  requested 
changes  to  the  operating  procedures  for 
both  their  drawbridges  across  Darby 
Creek,  mile  0  ,3.  located  in  Essington. 
Pennsvlvania  The  proposed  changes 
would  allow  the  operation  of  the 
CONR.ML  Railroad  Bridge  from  a 
remote  location.  CONRAIL  has 
requested  that  the  bridge/train 
controller  at  the  Delair  Railroad  Bridge, 
in  Delair.  New  Jersey,  operate  the 
CONRAIL  Railroad  Bridge  across  Darby 
Creek.  The  Reading  Railroad  Bridge 
would  be  maintained  in  the  open 
position  for  vessels  at  all  times.  The 
operating  schedule  for  both  drawbridges 
is  set  out  in  33  CFR  117.903.  The 
regulation  states  that  from  May  15 
through  October  15.  from  11  p.m.  to  7 
a.m..  the  draws  need  not  be  opened  for 
the  passage  of  vessels.  Between  7  a.m. 
and  11  p.m.,  the  draws  shall  open  on 
signal  at  7:15  a.m..  10:30  a.m..  1  p.m., 
3  p  m  .  730  p.m.  and  10:30  p.m.  and  at 
all  other  times  during  these  hours,  if  an 
opening  will  not  unduly  delay  railroad 
operations.  From  October  16  through 
May  14.  the  draws  shall  open  on  signal 
if  at  least  24  hours  notice  is  given. 
However,  in  reality  the  CONRAIL 
Railroad  Bridge  currently  is  left  in  the 
open  position  and  only  closed  by  a 
bridge  tender  on  site  for  passage  of  an 
approaching  train. 

Under  the  proposed  rule,  when  a  train 
approaches  the  CONRAIL  Railroad 
Bridge,  it  will  stop  and  a  crewmember 
will  be  on-site  to  assist  in  observing  the 
waterway  for  approaching  craft,  which 
will  be  allowed  to  pass.  The 
crewmember  will  then  communicate 
with  the  off-site  bridge/train  controller 
at  the  Delair  Railroad  Bridge  either  by 
radio  or  telephone,  requesting  the  off- 
site  bridge/train  controller  to  lower  the 
bridge  Before  closing  the  CONRAIL 


Railroad  Bridge,  the  off-site  bridge/ 
controller  would  monitor  waterway 
traffic  on  Darby  Creek  in  the  area  of  the 
drawbridge  by  maintaining  constant 
surveillance  of  the  navigation  channel 
using  infrared  channel  sensors  to  ensure 
no  conflict  with  maritime  traffic  exists. 
Charmel  traffic  lights  located  on  top  of 
the  bridge  would  change  from  flashing 
green  to  flashing  red  any  time  the  bridge 
is  not  in  the  full  open  position. 

This  change  is  being  requested  to 
make  the  closure  process  of  the 
CONRAIL  Raih-oad  Bridge  more 
efficient  during  train  crossings  and 
periodic  maintenance  and  to  save 
operational  costs  by  eliminating  bridge 
tenders  while  still  providing  the  same 
bridge  capabilities. 

Since  1980,  the  Reading  Railroad 
Bridge  has  had  the  tracks  removed  on 
the  north  and  south  sides  of  the  bridge 
and  is  secured  in  the  full  open  position 
to  allow  marine  traffic  to  pass.  In 
accordance  with  33  CFR  117.41,  the  lift- 
span  had  been  placed  in  the  full  open 
position  for  vessels.  This  proposal 
formalizes  the  current  operation  of  the 
Reading  Railroad  Bridge. 

Disciission  of  Proposed  Rule 

The  Coast  Guard  proposes  to  amend 
33  CFR  117.903,  which  governs  the 
CONRAIL  railroad  drawbridges  across 
Darby  Creek  both  at  mile  0.3,  in 
Essington,  Pennsylvania,  by  allowing 
remote  operation  of  the  CONRAIL 
Railroad  Bridge  and  maintenance  of  the 
Reading  Railroad  Bridge  in  the  full  open 
position  for  vessel  traffic  at  all  times. 

The  Coast  Guard  proposes  to  revise  33 
CFR  117.903  by  amending  paragraph  (a) 
for  the  remote  operation  of  the 
CONRAIL  Raib-oad  Bridge  and  by 
removing  the  Reading  Railroad  Bridge 
from  its  requirements.  The  regulation 
would  require  the  draw  of  the  CONRAIL 
Railroad  Bridge  to  be  lowered  and 
raised  off-site  by  the  bridge/train 
controller  at  the  Delair  Railroad  Bridge, 
in  Delair,  New  Jersey.  From  May  15 
through  October  15,  the  bridge  would  be 
left  in  the  open  position  and  would  only 
close  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

From  October  16  to  May  15,  the  draw 
of  the  CONRAIL  Railroad  Bridge  need 
only  open  on  signal  if  at  least  24  hours 
notice  is  given  by  calling  (856)  231- 
7088  or  (856)  662-8201. 

Before  the  CONRAIL  Railroad  Bridge 
closes  for  any  reason,  a  crewmember  on- 
site  will  assist  in  observing  the 
waterway  for  approaching  craft,  which 
will  be  allowed  to  pass.  The 
crewmember  will  then  communicate 
with  the  off-site  bridge/train  controller 
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at  the  Delair  Railroad  Bridge  either  by 
radio  or  telephone,  requesting  the  off- 
site  bridge/train  controller  to  lower  the 
bridge. 

The  CONRAIL  Railroad  Bridge  would 
only  be  lowered  if  infrared  channel 
sensors  show  there  are  no  vessels  in  the 
area. 

While  the  CONRAIL  Railroad  Bridge 
is  moving  from  the  full  open  position  to 
the  full  closed  position,  the  off-site 
bridge/train  controller  will  maintain 
constant  surveillance  of  the  navigation 
channel  using  infrared  channel  sensors 
to  ensure  no  conflict  with  maritime 
traffic  exists.  In  the  event  of  failure  or 
obstruction  of  the  infrared  channel 
sensors,  the  bridge  will  automatically 
stop  ind  return  to  the  full  open 
position.  The  off-site  bridge/train 
controller,  from  the  remote  location, 
shall  not  operate  the  bridge  in  the  event 
of  loss  of  radio  or  telephone 
communication  with  the  on-site 
crewmember. 

The  CONRAIL  Railroad  Bridge 
channel  traffic  lights  would  change  from 
flashing  green  to  flashing  red  any  time 
the  bridge  is  not  in  the  full  open 
position.  During  downward  span 
movement,  the  channel  traffic  lights 
would  change  from  flashing  green  to 
flashing  red,  horn  will  sound  two  times, 
followed  by  a  pause,  and  then  two 
repeat  blasts  until  the  bridge  is  seated 
and  locked  down. 

When  the  rail  traffic  has  cleared,  the 
off-site  bridge/train  controller  at  the 
Delair  Railroad  Bridge  will  sound  the 
horn  five  times  that  the  draw  of  the 
CONRAIL  Railroad  Bridge  is  about  to 
retxim  to  its  full  open  position.  The 
channel  traffic  lights  would  turn  from 
flashing  red  to  flashing  green.  After  the 
train  has  cleared  the  bridge  by  leaving 
the  track  circuit,  any  delay  in  opening 
of  the  draw  shall  not  exceed  ten  minutes 
except  as  provided  in  33  CFR  117.31(b). 
Operational  information  will  be 
provided  24  hours  a  day  by  telephone 
at  (856)  231-7088  or  (856)  662-8201. 

The  Coast  Guard  proposes  to  revise  33 
CFR  117.903  by  amending  paragraphs 
(a)  and  (b).  The  provision  for  clearance 
gages  would  remain  at  paragraph  (a); 
however,  the  language  for  clearance 
gage  requirements  would  change  to 
identify  only  the  Conrail  Railroad 
Bridge  because  the  Reading  Railroad 
Bridge  is  maintained  in  the  open 
position  for  vessels  at  all  times  and  no 
clearance  gage  is  needed.  Paragraph  (b) 
would  govern  the  Reading  Railroad 
Bridge.  The  regulation  would  require 
the  draw  of  the  Reading  Railroad  Bridge 
to  be  left  in  the  full  open  position  at  all 
times  in  accordance  with  33  CFR 
117.41. 


The  surplus  language  currentiv  stated 
in  33  CFR  117.903(b)(3)  and  (4)  would 
be  removed  to  be  consistent  with  the 
general  operating  regulations  under  33 
CFR  117.11  and  33  CFR  117  31   The 
provision  delineated  m  33  CFR 
11 7, 11(b)  already  requires  that  no  \psst?l 
owner  signal  a  drawbridge  to  open  for 
any  purpose  other  than  to  pass  through 
the  drawbridge  opening.  Also.  33  CFR 
117.31(b)(2)  and  (3)  states  that  the  draw 
shall  open  as  soon  as  possible  for  dn 
emergency  or  vessel  in  distress  and  is 
no  longer  required  to  be  published  m 
each  specific  bridge  regulation 

Elimination  of  surplus  language  is 
based  on  the  fact  that  the  Reading 
Railroad  Bridge  is  secured  in  the  full 
open  position  for  vessel  traffic  and 
would  be  maintained  in  the  full  open 
position  until  removal  of  its  lift  span 
Further,  the  CONR-'ML  Railroad  Bridge 
proposal  would  allow  for  remote 
operation  by  maintaining  the  bridge  in 
the  open  position,  and  would  onlv  close 
for  the  passage  of  trains  and  to  perform 
maintenance. 

Additional  text  modifii  ations  would 
be  made  as  appropriate 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulaton,'  action"  under 
section  3(f)  of  Executive  Order  1286fi. 
Regulatory'  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulator.' 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February-  26.  1979) 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory'  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
We  reached  this  conclusion  based  on 
the  fact  that  the  proposed  changes  for 
the  Conrail  Railroad  Bridge  regulations 
will  provide  for  greater  flow  of  vessel 
traffic  than  the  current  regulations  of  the 
drawbridge. 

Under  me  current  regulations,  the 
Conrail  Railroad  Bridge  remains  closed 
and  opens  after  proper  signal  from  May 
15  through  October  15.  The  proposed 
regulation  will  require  the  bridge  to 
remain  in  the  open  position,  permitting 
vessels  to  pass  freely.  The  bridge  will 
close  only  for  train  crossings  and  bridge 
maintenance.  This  proposed  regulation 
will  provide  for  the  reasonable  needs  of 
navigation 

For  the  Reading  Railroad  Bridge,  the 
proposed  regulation  will  pro\ide  for  the 
reasonable  needs  of  navigation  since  the 


bridge  is  maintained  in  the  open 
position  for  vessel  passage  at  all  times. 

Small  Entities 

bnder  the  Keeulatory  Flexibility  Act 
(5  U.S.C  fiOl   hi2j,  we  have  considered 
w  hether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  m  their  fields,  and 
governmental  lunsdu  lions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
r  S  C  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

This  proposed  rule  would  not  have  a 
signifif  ant  eronnmic  impact  on  a 
sulistantidl  number  of  small  entities 
because  it  will  provide  for  the  CONRAIL 
Railrcjad  Bridge  to  operate  remotely  and 
remain  in  the  open  position,  allowing 
thf  free  flow  of  vessel  traffic.  The  bridge 
would  only  close  for  the  passage  of 
trains  and  maintenance. 

The  Reading  Railroad  Bridge  will 
have  no  impart  since  the  bridge  is 
maintained  in  the  open  position  at  all 
times  for  vessel  passage 

If  you  think  that  vour  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economu  impart  on  it. 
please  submit  a  comment  (see 
AOORESSES.i  explaining  whv  \ou  think  it 
qualifies  and  how  ajid  to  what  degree 
this  rule  would  economicallv  affect  it. 

Assistance  for  Small  Entities 

Under  section  21  3(a)  of  the  .Small 
Business  Regulatorv  Enforc:ement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
thev  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
If  the  rule  would  affe<:1  vour  small 
business,  organization,  or  governmental 
lunsdiction  and  vou  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  .\nn  R 
Deaton,  Bridge  Administrator   Fifth 
Ccjast  Guard  District.  (757)  398-6222. 

Collection  of  Information 

This  proposed  rule  wo'ild  rail  for  no 
new  collection  cif  informalinu  under  the 
Paperwork  Reduction  Act  of  1995  (44 
V  SC    3S01-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132,  • 
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Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determmed  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use   1531-1538)  requires 
Federal  agencies  to  assess  the  effects  nf 
their  discretionary'  regulator*'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Propertv 
Rights. 

Civil  Justice  Reform  I 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  [ustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children.  i 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 


36361.  July  11,  2001)  requesting 
comments  nn  how  to  best  carry  out  the 
Order  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concemini^  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  ac:tion"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energv   It  has  not  been  designated  by  the 
■\dministrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
envirnnmentdl  impact  of  this  proposed 
n>le  and  concluded  that,  under  figure  2- 
1.  paragraph  (32)(e).  of  Commandant 
Instruction  Ml 6475  IC,  this  rule  is 
categoncallv  excluded  from  further 
environmental  doc:umentation.  The 
proposed  rule  only  involves  the 
operation  of  existing  drawbridges  and 
will  not  have  any  impact  on  the 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Pari  117 

Bridges. 

For  the  reasons  disc  ussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1   The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub. L.  102-587,  106  Stat 
5039. 

2.  Section  117.903  is  revised  to  read 
as  follows: 

§117.903    Darby  Creek. 

(a)  The  draw  of  the  CONRAIL 
Railroad  Bridge,  mile  0.3.  at  Essington, 
will  operate  as  follows: 

(1)  The  owner  of  this  bridge  on  this 
waterway  shall  provide  and  keep  in 
good  legible  condition  two  board  gages 
painted  white  with  black  figures,  nine 
inches  high  to  indicate  the  vertical 


clearance  under  the  closed  draw  at  all 
stages  of  the  tide.  The  gages  shall  be  so 
placed  on  the  bridge  that  they  are 
plainly  visible  to  operators  of  vessels 
approaching  the  bridge  either  up  or 
downstream. 

(2)  Trains  shall  be  controlled  so  that 
any  delay  in  opening  of  the  draw  shall 
not  exceed  ten  minutes  except  as 
provided  in  §  117.31(b).  However,  if  a 
train  moving  toward  the  bridge  has 
crossed  the  home  signal  for  the  bridge 
before  the  signal  requesting  opening  of 
the  bridge  is  given,  the  train  may 
continue  across  the  bridge  and  must 
clear  the  bridge  interlocks  before 
stopping. 

(3)  From  May  15  through  October  15, 
the  draw  shall  be  left  in  tJie  open 
position  at  all  times  and  will  only  be 
lowered  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

(4)  The  bridge  will  be  operated  by  the 
bridge/train  controller  at  the  Delair 
Railroad  Bridge  in  Delair,  New  Jersey. 

(5)  Before  the  bridge  closes  for  any 
reason,  an  on-site  crewmember  will 
observe  the  waterway  for  approaching 
craft,  which  will  be  allowed  to  pass.  The 
on-site  crewmember  will  then 
communicate  with  the  off-site  bridge/ 
train  controller  at  the  Delair  Railroad 
Bridge  either  by  radio  or  telephone, 
requesting  the  off-site  bridge/train 
controller  to  lower  the  bridge. 

(6)  The  bridge  shall  only  be  lowered 
from  the  remote  site  if  the  on-site 
crewmember's  visual  inspection  shows 
there  are  no  vessels  in  the  area  and  the 
infrared  channel  sensors  are  not 
obstructed. 

(7)  While  the  CONRAIL  Railroad 
Bridge  is  moving  from  the  full  open  to 
the  full  closed  position,  the  off-site 
bridge/train  controller  will  maintain 
constant  surveillance  of  the  navigational 
channel  using  infrared  sensors  to  ensure 
no  conflict  with  maritime  traffic  exists. 
In  the  event  of  failure  or  obstruction  of 
the  infrared  channel  sensors,  the  bridge 
will  automatically  stop  and  return  to  the 
open  position.  In  the  event  of  loss  of 
radio  or  telephone  communications 
with  the  on-site  crewmember.  the  bridge 
will  automatically  stop  and  return  to  the 
open  position. 

(8)  when  the  draw  cannot  be  operated 
from  the  remote  site,  a  bridge  tender 
must  be  called  to  operate  the  bridge  in 
the  traditional  on-site  manner. 

(9)  The  CONRAIL  Railroad  channel 
traffic  lights  will  change  from  flashing 
green  to  flashing  red  anytime  the  bridge 
is  not  in  the  full  open  position. 

(10)  During  downward  span 
movement,  the  channel  traffic  lights 
will  change  from  flashing  green  to 
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flashing  red.  the  horn  will  sound  two 
times,  followed  by  a  pause,  and  then 
two  repeat  blasts  until  the  bridge  is 
seated  and  locked  down. 

(11)  When  the  rail  traffic  has  cleared, 
the  off-site  bridge/train  controller  at  the 
Delair  Railroad  Bridge  will  sound  the 
horn  five  times  to  signal  the  draw  nf  the 
CONRAIL  Railroad  Bridge  is  about  to 
return  to  its  full  open  position. 

(12)  During  upward  span  movement, 
the  channel  traffic  lights  will  be  flashing 
red,  the  horn  will  sound  two  times, 
followed  by  a  pause,  and  then  sound 
repeat  blasts  until  the  bridge  is  in  the 
full  open  position.  In  the  full  open 
position,  the  channel  traffic  lights  will 
then  turn  from  flashing  red  to  flashing 
green. 

(13)  From  October  16  through  Mav  14. 
the  draw  shall  open  on  signal  if  at  least 
24  hours  notice  is  given  by  telephone  at 
(856) 231-7088  or  (856) 662-8201. 
Operational  information  will  be 
provided  24  hours  a  dav  bv  telephone 

at  (856)  231-7088  or  (856)'662-8201 

(b)  The  Reading  Railroad  Bridge,  mile 
0.3,  at  Essington,  will  be  left  in  the  full 
open  position  at  all  times. 

Dated;  September  25,  2001. 
Thad  W.  Allen, 

Vice  Admiral.  L\S  Coast  Guard.  Commandor. 
Fifth  Coast  Guard  District 
|FR  Doc.  01-2.5425  Filed  10-9-01,  8:4.5  ami 
BtLUNG  CODE  4910-15-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  260 

[Docket  No.  96-5  CARP  DSTRA] 

Determination  of  Reasonabie  Rates 
and  Terms  for  tt>e  Digital  Performance 
of  Sound  Recordings 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Copyright  Office  is 
extending  the  period  to  file  comments  to 
proposed  regulations  that  will  govern 
the  RIAA  collective  when  it  functions  as 
the  designated  agent  receiving  royalty 
payments  and  statements  of  accounts 
from  nonexempt.  subscription  digital 
transmission  services  which  make 
digital  transmissions  of  sound 
recordings  under  the  provisions  of 
section  114  of  the  Copyright  Act. 
DATES:  Comments  and  Notices  of  Intent 
to  Participate  in  a  Copyright  Arbitration 
Royalty  Panel  Proceeding  are  due 
October  17,  2001 


ADDRESSES:  An  original  and  five  copies 
of  any  comment  and  Notice  of  Intent  to 
Participate  shall  be  delivered  to:  Office 
of  the  General  Counsel.  Copvnghl 
Office,  lames  Madison  Building,  Komn 
LM— 403,  First  and  Independence 
Avenue.  SE  Washington.  DC;  or  mailed 
to;  Copyright  .Arbitration  Rovaltv  Fane] 
(CARP)'.  P  O,  Box  70977.  .Southwest 
Station,  Washington.  D(  20024-0977 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson.  General  Counsel,  or 
Tanya  M  .Sandros,  .Senior  .Attorney. 
Copyright  Arbitration  Ro\dlty  Panel, 
P.O  Box  70977.  Southwest  Station. 
Washington.  DC  20024  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  On  lulv 
23.  2001,  the  Copyright  Office  published 
a  notice  of  proposed  rulemaking  seekint: 
comments  on  proposed  regulations  thai 
will  govern  the  RIAA  collective  when  it 
functions  as  the  designated  agent 
receiving  royalty  payments  and 
statements  of  accounts  from  nonexempt. 
subscription  digital  transmission 
services  which  make  digital 
transmissions  of  sound  recordings 
under  the  provisions  of  section  114  of 
the  Copyright  Act.  66  FR  38226  duly  23. 
2001).  Comments  on  the  proposed  terms 
and  Notices  of  Intent  to  Participate  in  a 
Copyright  Arbitration  Royalty  Panel 
Proceeding,  the  purpose  of  which  would 
be  to  adopt  terms  governing  the  RIAA 
collective  in  its  handling  of  royalty  fees 
collected  from  the  subscription  services, 
were  due  on  August  22.  2001 

On  August  22,  2001,  The  American 
Federation  of  Musicians  of  the  United 
States  and  Canada  ("AFM")  and  The 
American  Federation  of  Television  and 
Radio  ,\rtists  ("AFTRA")  filed  a  request 
for  an  extension  of  the  filing  date  for 
comments  until  September  19,  2001 
The  Office  granted  this  request  and 
extended  the  deadline  for  filing 
comments  to  September  19.  2001    66  FR 
46250  (September  4,  2001),  On 
September  14.  2001.  AFM  and  AFTRA 
requested  a  further  extension  of  the 
filing  date  for  comments  in  light  of  the 
events  of  September  1 1 .  2001 .  and 
stated  that  the  RIAA  joined  in  the 
request.  The  Office  granted  this  request 
and  extended  the  deadline  for  filing 
comments  until  September  28.  2001    66 
FR  48648  (September  21.  2001) 

On  September  26,  2001.  AFM  and 
AFTRA  requested  a  further  extension  of 
the  filing  date  for  comments,  and  Rl.A.A 
expressed  its  support  for  the  request 
The  Office  is  granting  this  request  and 
is  extending  the  deadline  for  filing 
comments  to  October  17.  2001. 


Dated  0(  tober  4.  2001. 
David  O.  Carson, 
Crncral  Counsel. 
|KR  Doc.  01-25392  Filed  10-9-01:  8:45  am) 

BILLING  CODE  1410-35-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  To 
Announce  the  Periodicals  Accuracy. 
Grading,  and  Evaluation  (PAGE) 
Program 

AGENCY;  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  changes 

(  eriain  sections  applicable  to 
Periodicals  mail  in  the  Domestic  Mail 
Mdiiudl  iDMM)  It  adds  a  new  optional 
method  a  publisher  may  use  to 
determine  per-copy  weights  and  to 
substantiate  the  advertising  percentage 
in  each  edition  of  each  issue  of  a 
periodical  The  option  requires  Postal 
Service  certification  of  the  publisher's 
employees'  abilitv  tr-  .i',*^  P.ACE-certified 
software  accuratel',    .iiii  ;'  riMjmrps  the 
publisher  to  use  one  of  ttu   >■-  hw.ire 
programs  that  is  PAGE-certiiu'cl  Ijy  the 
Postal  Ser\ice  This  option  will 
eliminate  the  publisher's  need  to  submit 
a  manudlK  marked  copy  showing  the 
percentage  of  advertising  for  each 
edition  of  each  issue  at  the  time  of 
mailing  It  also  eliminates  to  some 
degree  the  requirement  for  Postal 
■Senice  acceptance  employees  to 
determine  per-copy  weights  by 
weighing  10  copies  nf  eai  h  edition  at 
the  time  oi  mailinjj 

DATES:  Comments  must  be  received  on 
or  before  November  9,  2001. 
ADDRESSES:  Send  written  comments  to 
the  Manager,  Business  Mail  Acceptance, 
IS  Postal  Ser\ice.  1735  North  Lynn 
Street.  Room  3011.  .Arlington.  'VA 
22209—6030  Written  comments  may  be 
submitted  via  fax  to  703-292-3738. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  am  and  4 
p.m  .  Monda\  through  Friday,  at  the 
abo\'e  address 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Tricamu  \>\\  >    rk  Rates  and 

('lassifiration  S.'rvu.e  Center,  212-613- 

8754 

SUPPLEMENTARY  INFORMATION:  New 

te(;hnolog\  inntixdtioiis  have  been  made 

in  the  publishing  industry.  In  response. 

the  Postal  Sen  i(  e  developed  an 

e\  aludtion  program  to  test  the  accuracy 

of  publishing  and  print  planning  (PPP) 

software  to  ( ,ilrulaf('  ,Td\  ertising 
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percentages  and  copy  weights  The 
Postal  Service  proposes  to  use  the  new 
certification  process  to  reduce  the  time 
the  publisher  spends  manually 
computing  advertising  percentages  and 
the  need  for  Postal  Service  staff  to  verify 
per-copy  weights 

This  new  optional  program  was 
designed  in  cooperation  with  the 
Periodicals  industry.  It  allows 
publishers  to  submit  postage  statements 
entirely  completed  using  electronically 
generated  per-copy  weights  in  a 
completely  automated  environment 
The  Postal  Service  will  sample  a  limited 
amount  of  actual  copies  to  ensure  the 
weights  are  accurate.  If  the  sampling 
determines  that  the  publisher's  weights 
are  not  within  tolerance,  a  postage 
adjustment  will  be  generated. 

To  participate  in  this  program. 
publishers  must  successfully  complete 
three  stages  of  authorization 

Stage  One — Certification  of  Software 
Developer 

Developers  may  have  their  PPP 
software  certified  by  applying  to  the 
National  Customer  Support  Center 
(NCSC)  and  paying  the  appropriate  fep 
Developers  are  charged  the  software 
analysis  fee  of  $1,000.00  for  testing  at 
the  NCSC  One  charge  will  cover  up  to 
three  certification  reviews  of  a  specific 
software  package  by  a  software 
developer.  If  a  developer  requires  an  on- 
site  analysis  the  fee  will  be  $2,500.00. 
.\n  additional  $1,500  00  will  be  charged 
for  each  subsequent  certification  review 
of  a  specific  software  package  required 
at  a  developers  site  A  developer's 
software  will  be  certified  for  one  PAGE 
cycle  only  -^  PAGE  cycle  is  one  year 
beginning  with  the  date  that  will  be 
announced  by  the  Postal  Service  m  the 
final  Federal  Register  notice 
Certification  for  the  next  PAGE  c  ycle 
will  require  payment  of  an  analysis  fee 
of  either  $1 ,000  00  for  NCSC  analysis  or 
$2,500.00  for  an  on-site  analysis. 
Publishers  must  use  PPP  software 
certified  by  the  Postal  Service  to 
generate  per-copy  weights  and 
advertising  percentages  to  progress  to 
the  next  stage 

The  first  testing  cycle  is  planned  for 
November  2001 

Stage  Two — Certification  of  Publisher's 
Employees  as  Software  Users 

A  publisher  may  participate  in  PAGE 
only  when  its  employees  have  been 
certified  by  the  Postal  Service  to  use 
PAGE-certified  software  All  of  a 
publishers  employees  who  will  input 
data  into  a  PPP  software  program  must 
be  certified.  Publishers  will  be  charged 
$25.00  for  a  User  Testing  Package  and 
Analysis  Kit  for  each  employee.  There 


will  be  a  $25  00  fee  for  each  attempt  at 
user  certification.  Every  user  must 
reapply  for  certification  every  two  years. 
.■\nv  new  employees  who  will  use  PPP 
software  must  be  c:ertified  before  using 
the  software  if  a  publisher  has  been 
authorized  to  submit  Periodicals 
mailings  using  PAGE.  At  the  publisher's 
option,  a  reference  kit  containing 
mailing  standards;  Postal  Service 
Cust(jmer  Service  Support  Rulings  (and 
updates);  Publication  M.  Glossary  of 
Postal  Terms;  and  Postal  Explorer  may 
be  purchased  for  $20.00. 

A  users  testing  cycle  is  planned  for 
December  2001 

Stage  Three — Authorization  To  Accept 
Publisher's  PAGE-Certified  Periodicals 
Weights  and  Advertising  Percentages 

Publishers  must  be  authorized  to 
submit  their  PAGE-certified  calculated 
copy  weights  and  advertising 
percentages  to  participate  in  the 
program.  To  be  authorized,  publishers 
must  complete  an  application  The 
application  may  be  obtained  from  and 
must  be  returned  to  the  New  York  Rates 
and  Classification  Service  Center 
(RCSC).  U.S.  Postal  Service,  1250 
Broadway.  14th  Floor.  New  York,  NY 
10095-9599  A  publisher  must  report  all 
authorized  Periodicals  publications  and 
print  sites  that  will  use  PAGE-certified 
software  There  is  no  charge  for  this 
authorization  and  the  publisher  must 
reapply  annually. 

.■\lthough  exempt  from  the  notice  and 
(;iimment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
folUjwing  proposed  revisions  to  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  .39  CFR  Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
proc:pdure.  Postal  Sfrvice. 

PART  111— {AMENDED] 

1  The  authority  citation  for  39  CFR 
Part  1  !  1  continues  to  read  as  follows: 

■Authority:  5  U  S.C.  552(a);  39  U  S  C  101. 
4U1.  40J.  404.  414.  3001-3011.  3201-3219, 
3403-3406.  3621.  3626.  5001. 

2  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
f(jrth  below: 

P     Postage  and  Payment  Methods 

POOO    BA  SIC  I \' FORMA  TION 
POlO    General  Standards 


P013     Rate  Application  and 
Computation 


7.0    COMPUTING  POSTAGE- 
PERIODICALS 

7  2     Percentage  of  Advertising 

[Add  the  following  sentence  at  the 
end  of  7.1:1 

*  *   *  Advertising  percentages  may 
also  be  calculated  through  the 
Periodicals  Accuracy,  Grading,  and 
Evaluation  (PAGE)  Program  using  the 
procedures  in  P200.4.0. 

7.2     Weight  Per  Copy 

[Add  the  following  sentence  at  the 
end  of  7.2:] 

*  *   *  Per-copy  weights  may  also  be 
calculated  through  the  Periodicals 
Accuracy,  Grading,  and  Evaluation 
(PAGE)  Program  using  the  procedures  in 
P200.4.0. 


P200    Periodicals 

1.0    BASIC  INFORMATION 

***** 

1.2     Marked  Copy 

[Add  the  following  sentence  at  the 
end  of  1.2:] 

*   *   *  Mailers  do  not  have  to  submit 
marked  copies  if  certified  by  the  Postal 
Service  to  use  the  Periodicals  Accuracy, 
Grading,  and  Evaluation  (PAGE) 
Program  in  4.0. 
***** 

[Add  new  4.0  as  follows:] 

4.0     PERIODICALS  ACCURACY, 
GRADING,  AND  EVALUATION  (PAGE) 
PROGRAM 

4  1     Overview 

The  Periodicals  Accuracy,  Grading, 
and  Evaluation  (PAGE)  Program  is  a 
process  to  evaluate  publishing  and  print 
planning  (PPP)  software  and  determine 
its  accuracy  in  computing  per-copy 
weights  and  calculating  advertising 
percentages  for  Periodicals  mail. 
Certification  of  PAGE  software  is 
available  only  to  companies  that  use 
PPP  software.  PAGE  certification  does 
not  guarantee  acceptance  of  a 
publisher's  per-copy  weights  and 
advertising  percentages  prepared  with 
PAGE-certified  software. 

4.2    Process 

The  PAGE  Program  evaluates  and 
tests  PPP  software.  In  addition,  the 
PAGE  Program  tests  and  qualifies 
publishing  personnel  to  submit  data  to 
the  Postal  Service  using  PAGE  and 
certified  PPP  software.  The  PAGE 
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Program  involves  the  following  three 
elements: 

a.  Product  Certification  for  Software 
Developers.  The  National  Customer 
Support  Center  (NCSC)  evaluates  the 
accuracy  of  the  calculations  of  PPP 
software  by  processing  a  test  publication 
file  either  at  the  NCSC  or  at  the 
developer's  location  (on-site  visit). 

b.  User  Certification  for  PPP  Software. 
The  NCSC  provides  test  packages  to  the 
users  and  evaluates  the  results. 

c.  PAGE  Program  Authorization. 
Publishers  who  want  to  use  PAGE- 
certified  software  and  PAGE-certified 
users  to  submit  per-copy  weight  and 
calculated  advertising  percentages  must 
apply  for  authorization  to  the  Manager. 
New  York  Rates  and  Classification 
Service  Center  (RCSC).  See  G042  for 
address. 

4.3    Participation 

For  information  about  the  PAGE 
certification  program,  publishers  may 
request  a  program  technical  guide 
(including  order  forms)  by  calling  800- 
238-3150. 
***** 

If  this  proposal  is  adopted,  an 
appropriate  amendment  to  39  CFR  111.3 
will  be  published  to  reflect  this  change. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc  01-25433  Filed  l()-9-01:  8:45  ami 

BILUNG  CODE  7710-IZ-*> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-02g2b;  FRL-7067-1] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
portion  of  the  Califomia  State 
Implementation  Plan  (SIP).  This 
revision  concerns  nitrogen  oxide  (NOx) 
emissions  from  boilers,  steam 
generators,  and  process  heaters.  We  are 
proposing  to  approve  a  local  rule  that 
regulates  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  9,  2001. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 


4),  U.S.  Environmental  Prntwtion 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105 

You  can  inspect  copies  of  the 
submitted  rule  revision  and  EPA's 
technical  support  document  (TSD)  h1 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revision  and  TSn 
at  the  following  locations 
Environmental  Protection  Agency,  .\ir 

Docket  (6102).  Ariel  Rios  BuiJdine 

1200  Pennsylvania  Avenue  .N  VV  , 

Washington.  DC.  20460 
Califomia  Air  Resources  Board, 

Stationary'  Source  Division.  Rule 

Evaluation  Section.  1001     1"  Street 

Sacramento,  CA  95814 
Ventura  County  Air  Pollution  Control 

District.  669  County  Square  Drive 

Ventura.  CA  93003 
FOR  FURTHER  INFORMATION  CONTACT:  Ai 
Petersen.  Rulemaking  Office  (.■\IR— 1). 
U.S.  Environmental  Protection  .^gency. 
Region  IX:  (415) 744-1135. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  nf  tlic 
local  VCAPCD  Rule  74.15  1,  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  this 
local  rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  nde.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  ciirei  i  final 
action. 

Dated:  .September  17,  2U()i, 
)ane  Diamond. 

Artinf'  Regional  Administrator.  Reiiion  IX. 
[FR  Doi    01-2525f)  Filed  lO-ti-Ol:  8:45  ami 

BILUNG  CODE  656&-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0297b;  FRL-7075-9] 

Revisions  to  the  California  State 
implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 
and  imperial  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  Y.V.\  1^  proposing  to  approve 
re\'isuins  tu  \\\f  K!  Dor.ido  County  Air 
Pollution  ConiK.:  I)iMt;.  t  (EDCj\'PCD) 
and  Imperial  County  Air  Pollution 
Control  District  (IC:APCD)  portions  of 
the  Califomia  State  Implementation 
Plan  (SIPl  Thnsp  revisions  concern 
(3.\ides  oi  Nitrc^en  (NOx)  emissions 
from  industrial,  institutional,  and 
commercial  boilers,  steam  generators, 
and  process  heaters  as  well  as 
administrative  matters.  We  are 
proposing  to  approve  local  rules  and 
proposing  to  approve  the  recision  of 
local  rules  that  regulate  emission 
sources  under  the  Clean  Air  Act  as 
amended  Ml  1  WO  (CAA  or  the  Act). 
DATES:  .'\n\  I  i)nimpnt«  nn  this  proposal 
must  arrne  h\  N.iMMiiti.-r  9,  2001, 
ADDRESSES:  Mail  (    rr,ir,»  iits  to  Andy 
Steckel.  Kuleniakim:  i  )ffi.  e  Chief  (AIR- 
4).  U.S.  Environmenta;  I'rntection 
Agency,  Region  IX,  751  Hduth.  .ri>.' 
Street,  San  Francisco.  (..\  •-*A  i  ii  . 
You  t  an  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
nur  Regmn  IX  i  ffice  during  normal 
business  hiurs   ^ou  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  1(«  ations: 
Kn\  irdnmeiital  Protection  Agency.  Air 

Dm  ke!    hl02),  Ariel  Rios  Building. 

1  J(Mi  l'eimsv!\-ania  Avenue,  NW., 

Washiiigtiii)  I)(    ,i0460. 
( .alifornia  .'\ir  Kesjinrt:es  Board. 

,statiiiiidr\  ,Snijn  e  Division,  Rule 

Kvaluation  Section,  1001  "I"  Street, 

Sa(  ramentn,  (..^  95814. 
Fl  Dorado  (  iiuiit\  .Air  I'l  ilution  Control 

Distru  t,  2H,')ll  }  airlaiie  Court, 

Building  (     I'laeen  iile,  CA  95667. 
Imperial  (  riiiiit\  .Air  Pollution  Control 

DistFK  t    !  'lO  Smith  4lh  Street,  El 

(  eiitrii  ( ,.\  ''-i^.^A  1 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  CJifjce  vAlK-4). 
U.S.  Environmental  Protection  Agency. 
Region  IX,  '4  1.5'  744-1  1  <^-. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  ttii  ,i[iproval  of  the 
lo(  al  KI)(..>\P(:i)  Kuies  1(1]  and  229,  the 
rei  ision  of  lix  al  FIX  ..MH  ,1)  Rules  101 
and  102,  and  the  approval  of  local 
ICAPCD  Rules  100  and  11?    In  the  Rules 
and  Regulations  section  of  thi^  Federal 
Register,  we  are  approving  ami 
rescinding  these  local  rules  in  a  direct 
final  action  without  prior  proposal 
because  we  i)elieve  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
publish  a  timely  withdrawal  of  the. 
diref:t  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
an\f)ne  interested  m  (  nmmenting 
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should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated;  September  12.  2001 
Mike  Shulz, 

Acting  Regional  Administrator.  Region  LX 
[FR  Doc.  01-25253  Filed  10-9-01,  8:45  am] 

BIUJNG  COOC  S560-SO-P  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70  ' 

[VA-T5-2001-O1b;  FRL-7073-5] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Virginia 


I 


agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule 

summary:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  Commonwealth  of  Virginia, 
Virginia's  operating  permit  program  wa.s 
submitted  in  response  to  the  Clean  Air 
Act  (CAA)  Amendments  of  1990  that 
required  States  to  develop,  and  submit 
to  EPA.  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources  within  the 
States'  jurisdiction.  The  EPA  granted 
final  interim  approval  of  Virginia's 
operating  permit  program  on  [une  10. 
1997.  as  corrected  on  March  19,  1998 
Virginia  amended  its  operating  permit 
program  to  address  deficiencies 
identified  in  the  interim  approval  action 
and  this  action  proposes  to  approve 
those  amendments.  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  the  Commonwealth's 
operating  permit  program  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and  . 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 


remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 

comment. 

DATES:  Comments  must  be  received  in 
writing  by  November  9.  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Ms.  Makeba  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch,  Mailcode  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
US  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103  and 
Virginia  Department  of  Environmental 
Quality.  629  East  Main  Street, 
Richmond.  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Campbell,  (215)  814-2196,  or  by 
e-mail  at  rampbell  dave@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication 

Dated   Septemljer  25.  2001 
Donald  S  Welsh. 
Regional  .■\dmmistrator.  Region  III. 
(FR  Doc  01-25013  Filed  10-9-01;  8:45  am] 

BILLING  COOe  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[NV  044-OPP;  FRL-7077-2] 

Clean  Air  Act  Proposed  Full  Approval 
of  Title  V  Operating  Permit  Programs; 
Clark  County  Department  of  Air  Quality 
Management,  Washoe  County  District 
l^ealth  Department,  and  Nevada 
Division  of  Environmental  Protection, 
Nevada 

AGENCY:  Environmental  Protection 

Agencv  (EPA) 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  fully 
approve  the  operating  permit  programs 
submitted  by  the  Claris  County 
Department  of  Air  Quality 
Management '  (Clark  County),  Washoe 


County  District  Health  Department 
(Washoe  County),  and  the  Nevada 
Division  of  Environmental  Protection 
(NDEP).  The  three  operating  permit 
programs  were  submitted  in  response  to 
the  directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  soiirces  within  the 
permitting  authorities'  jurisdiction.  EPA 
granted  final  interim  approval  to  Clark 
County's  program  on  July  13,  1995  (60 
FR  36070),  to  Washoe  County's  program 
on  January  5,  1995  (60  FR  1741),  and  to 
NDEP's  program  on  December  12.  1995 
(60  FR  63631).  All  three  permitting 
agencies  revised  their  programs  to 
satisfy  the  conditions  of  interim 
approval  and  this  action  proposes 
approval  of  those  revisions.  NDEP  and 
Clark  County  made  other  revisions  to 
their  programs  since  interim  approval 
was  granted.  EPA  is  proposing  to 
approve  some  of  the  additional 
revisions  made  by  NDEP  and  is  taking 
no  action  on  Clark  County's  additional 
changes. 

DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  9,  2001, 

addresses:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Gerardo  Rios,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California,  94105.  You  can  inspect 
copies  of  the  program  submittals,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  Air  Division,  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California,  94105.  You  may 
also  see  copies  of  the  submitted  title  V 
programs  at  the  appropriate  permitting 
agency  location  below: 

Clark  County  Department  of  Air  Quality 
Management,  651  Shadow  Lane,  Las 
Vegas,  Nevada  89106; 

Washoe  County  District  Health 
Department,  401  Ryland  Street,  Suite 
331,  Reno.  Nevada  89520:  and 

Nevada  Division  of  Environmental 
Protection,  333  W.  Nye  Lane.  Room 
138,  Carson  City,  Nevada  89706. 


'  On  August  7.  2001.  the  governor  of  .Nevada 
officially  shifted  responsibility  fi)r  air  quality 
management  in  Clark  County  from  the  (bounty's 
Health  District  to  a  newly  created  Dpp.irlment  of  .Mr 


Qu.ility  Management,  overseen  by  the  Clark  County 
.^lr  Quality  Management  Board  Since  the  change 
IS  effectively  a  shift  in  the  organizational  location 
of  the  County  s  air  quality  management  program 
and  all  rules,  regulations,  and  policies  of  the  Health 
District  are  being  carried  over  to  the  new 
Department.  EPA  is  today  proposing  to  grant  full 
approval  to  Clark  County's  operating  permits 
program,  which  will  be  administered  by  the 
County's  Department  of  .Air  Quality  Management. 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  Albright.  EPA  Region  IX.  at  (415) 
744-1627  or  albright.david@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions; 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  doc:iiment? 
.^^e  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA 
proposes  to  approve? 
What  is  involved  in  this  proposed  at  tion' 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  {  NOx), 
or  particulate  matter  (PMio,;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (speciRcally 
listed  under  the  CAA):  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 


II.  What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  pnrmit  prugram 
substantially,  but  not  fuliv.  met  the 
criteria  outlined  in  the  implempnting 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70.  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
the  deficiencies  Because  the  Clark 
County.  Washoe  County,  and  Nevada 
Division  of  Environmental  FrnttHtion 
programs  substantialiv.  but  not  fulh. 
met  the  requirements  of  part  70.  EP.A 
granted  interim  approval  to  each 
program  in  three  separate  rulemakings 
published  on  Julv  13.  1995  (60  PR 
36070),  lanuary  5.  1995  (60  PR  1741 1, 
and  December!  2.  1995  (60  PR  63631  i. 
respectively.  Each  interim  appro\  al 
notice  described  the  conditions  that  had 
to  be  met  in  order  for  the  programs  to 
receive  full  approval.  Since  that  time, 
each  of  the  permitting  agencies  has 
submitted  to  EPA  one  revision  to  its 
interimly  approved  operating  permit 
program.  Clark  Countv  submitted  its 
revision  on  June  1.  2001;  Washoe 
County  submitted  its  revision  on  Mav  H. 
2001:  and  NTDEP  submitted  its  program 
revision  on  May  30.  2001   This 
document  describes  changes  that  have 
been  made  to  the  Clark  Cnuntv.  Washoe 
County,  and  NDEP  operating  permit 
programs  since  EPA  granted  interim 
approval.  The  changes  that  EPA  is 
proposing  to  approve  include  those  that 
were  made  by  each  permitting  authority 
to  address  interim  approval  deficiencies 
identified  by  EPA.  In  addition,  EPA  is 
proposing  to  approve  several  additional 
program  changes  made  by  NDEP 
Although  NDEP"s  program  combines  the 
requirements  for  operating  permits  and 
construction  permits  ("integrated 
program").  EPA's  proposed  approval  of 
changes  to  the  Nevada  Administratn  e 
Code  (NAC)  addresses  only  those 
elements  that  pertain  to  NDEPs 
operating  permit  program  The  proposed 
approval  is  not  being  made  under  EPA  s 
title  I  authority,  and  hence,  is  not 
amending  Nevada's  new  source  re\iew 
program. 

III.  Are  There  Other  Issues  With  the 
Program? 

On  May  22.  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001   (65 
PR  32035)  The  action  was  subsequent  1\ 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation.  EPA  agreed  to  publish  a 
document  in  the  Federal  Register  that 
would  alert  the  public  that  they  mav 


ulentifv  and  t)ring  to  EPA's  attention 
alleged  progiaiiiinatic  and/or 
imjilementrttum  deficiencies  in  title  V 
programs  and  that  EPA  would  respond 
\(<  their  alleiidtions  within  specified  time 
period^  if  till  comments  were  made 
within  40  li.ivs  of  publication  of  the 
Federal  Register  document. 

Two  members  of  the  public 
commented  on  w  hat  they  believe  to  be 
deficiencies  with  respect  to  the  Clark 
County  title  V  program.  EPA  takes  no 
action  on  those  comments  in  todav's 
at  tion   however,  as  stated  in  the  Federal 
Register  document  published  on 
Dei  ember  1 1 .  2000.  (65  FR  77376)  EPA 
will  respond  by  December  1.  2001  to 
timelv  publi(  (  omment";  on  programs 
that  ha\e  obtaiiuul  inti  r;!n  approval.  We 
will  puhlisfi  ,t  until  e  'if  iieficiency 
(NC)Dj  if  uf  (ietermme  that  a  deficiency 
exists,  or  we  will  notify  the  commenter 
in  writing  to  explain  our  reasons  for  not 
making  a  finding  of  deficiency  A  NOD 
will  not  necessarily  be  limited  to 
deficiencies  identified  by  citizens  and 
mav  include  any  deficiencies  that  we 
have  identified  through  our  program 
oversight 

rV'.  What  .\re  the  Program  Changes 
That  EPA  Proposes  To  Approve? 

EP.'K  made  full  a[jprn\  al  i  if  the  Cliik 
(iounty.  Washoe  C.iiuntN ,  ,iiui  NDPI'  title 
\'  operating  permit  programs  contingent 
upon  satisfaction  of  certain  conditions. 
Described  tx'low  are  the  conditions  of 
approval  for  each  program  and  a 
summary  of  how  each  cjf  the  three 
permitting  agencies  revised  their  part  "o 
programs  and  rules  to  meet  the 
conditions  required  for  full  program 
approval  in  addition,  (lark  Countv  and 
NDEP  made  additional  c  hanges  to  their 
programs  that  were  not  requin»d  as  a 
condition  ft)r  full  program  approval. 
EPA  IS  not  taking  any  action  (jn  the 
additional  changes  made  by  Clark 
Clountv.  but  will  evaluate  these 
additional  (hanges  and  take  appropriate 
action  at  a  later  date  .^s  described 
below  ,  EPA  IS  proposing  to  approve 
most  of  the  additional  changes  made  by 
NDEP  in  todav  s  proposed  action. 

A  Chani'es  Rpquirfd  for  Clark  County 
Ht'dhb  Distrnt  T<>  fiaeive  Full  Program 
Approval 

A^  explained  in  T.PA''-  lulv  13.  1995 
rulemaking,  (ilark  (.ouiit\  was  required 
to  make  the  following  changes: 

II)  Entorcrmfnt  Coinniitmpnts  In  the 
1995  interim  approval.  EF.\  re(.j,i.red  the 
Distru  t  to  submit  documentation  and 
( ommitnients  for  implementing  its 
enforcement  and  compliance  tracking 
program  Part  70  requires  that  the 
Distru  t  submit  enforcement  policies, 
int  luding  agreements  with  the  EPA.  and 
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a  description  of  the  District's 
enforcement  program,  compliance 
tracking  activities,  and  inspection 
strategies.  (40  CFR  70.4(b)(4)  and  (5))  In 
addition,  failure  to  act  on  violations  of 
permits  or  other  program  requirements, 
failure  to  seek  adequate  penalties  and 
fines  and  collect  all  assessed  penaiti'^s 
and  fines,  and  failure  to  inspect  and 
monitor  activities  subject  to  regulation 
are  grounds  for  withdrawing  program 
approval.  (40  CFR  70.10(c)(iii)) 
Therefore,  the  District  was  required  to 
submit  the  descriptions  and/or 
commitments  required  under 
§§  70.4(b)(4)  and  (5)  to  qualify-  for  full 
approval  and  ensure  that  the 
commitments  meet  the  criteria  in 
§70.10(c)(iii)- 

Clark  County  fulfilled  this 
requirement  in  its  title  V  program 
revision  by  submitting  a  title  \' 
Compliance  Monitoring  Strategic  Plan 
This  strategic  plan  outlines  and  explains 
the  District's  standard  procedures  and 
commitments  for  targeting  and 
conducting  inspections,  evaluating 
source  compliance,  addressing  various 
types  of  violations,  and  reporting 
compliance  and  enforcement  data  to 
EPA.  EPA  has  determined  that  the 
District's  Plan  contains  the  enforcement 
policies,  descriptions  of  the  District's 
enforcement  program,  compliance 
tracking  activities,  and  inspection 
strategies  that  are  required  by  40  CFR 
70.4(b)(4)  and  (5).  Furthermore,  the 
District's  commitments,  as  outlined  in 
their  Compliance  Monitoring  Strategic 
Plan,  demonstrate  that  they  are 
enforcing  the  part  70  program  consistent 
with  the  requirements  of  part  70,  and 
that  the  criteria  in  §  70.10(c)(iii)  (criteria 
for  a  finding  that  a  permitting  authority 
is  failing  to  adequately  enforce  their  part 
70  program)  are  not  present  given  the 
District's  implementation  of  their 
submitted  Plan. 

(2)  Operational  Flexibility  Gatekeeper: 
EPA  determined  in  the  1995  interim 
approval  that  the  Districts  operational 
flexibility  gatekeeper  (APCR  section 
19.4.1.8)  was  not  explicitly  as  broad  as 
the  §  70.4{b)(12)  gatekeeper  for  section 
502(b){10)  changes.  Part  70  prohibits 
operational  flexibility  for 
"modifications  under  any  provision  of 
title  I  of  the  Act."  In  contrast,  the 
District  prohibited  these  changes  for  any 
"New  Source  Review  modifications 
under  any  provision  of  title  I  of  the 
Act.  "  which  does  not  expressly  include 
modifications  under  sections  1 1 1  and 
112.  EPA  expected  that  most  section  111 
or  112  modifications  will  be  subject  to 
the  District's  New  Source  Review 
program;  however,  in  certain  cases  the 
section  111  or  112  modification 
definition  will  be  more  inclusive  than 


the  District's  New  Source  Review  rule. 

Therofore.  rp\ising  the  rule  to  explicitly 
prohibit  section  502(b)(10)  changes  for 
all  title  I  modifications  was  a 
requirement  for  full  approval. 

Clark  Countv  met  this  condition  by 
revising  section  19.4  1.8  to  clarif\'  that  a 
source  may  make  502(b)(10)  changes  in 
operations  without  a  permit  revision 
only  if  the  changes  are  not 
modifications  under  anv  provision  of 
Title  I  of  the  Act 

(3)  Confidential  Business  Information: 
The  District  Counsel's  opinion  did  not 
document  that  the  District's  definition 
of  confidential  business  information 
("CBI"),  which  is  not  available  to  the 
public,  is  as  narrow  as  EPAs.  Section 
19.3.1.3  states  that  "emissions"  may  not 
be  considered  confidential.  EPAs 
regulation  states  that    emissions  data" 
may  not  be  considered  confidential.  (40 
CFR  2  3011  The  District  was  required  to 
adopt  EP.'\'s  narrower  definition  of 
confidential  information.  Alternatively, 
the  District  Counsel  was  asked  to  issue 

a  statement  that  the  District's  program 
does  not  contain  more  restrictions  on 
public  access  to  information  than  the 
federal  regulations. 

Clark  County  met  this  condition  by 
revising  section  19.3.1.3(a)  to  clarify 
that  the  Health  District  may  not 
consider    emissions  data"  (rather  than 
just  "emissions")  as  confidential 
information  which  is  not  available  to 
the  public 

(4)  Insignificant  Activities:  In  its 
initial  title  V  program  submittal,  the 
District  submitted  criteria  defining  the 
units  that  are  not  subject  to  the  part  70 
permitting  program.  For  criteria 
pollutants,  the  rule  exemption  threshold 
was  based  on  potential  emissions  of 
either  one  or  two  tons  per  year.  EPA 
believed  these  criteria  pollutant 
thresholds  are  acceptable.  The  rule  also 
exempted  units  with  potential 
emissions  of  200  pounds  per  year  of 
hazardous  air  pollutants  (HAPs).  EPA 
believed  that  this  threshold  is 
acceptable,  except  for  very  hazardous 
substances  for  which  EPA  has 
promulgated  or  proposed  a  lower  title  I 
modification  threshold.  To  receive  full 
approval,  the  District's  exemption 
needed  to  be  no  less  stringent  than  these 
thresholds 

Clark  County  fulfilled  this 
requirement  by  amending  section  19  to 
clarify  which  emissions  units  can 
qualify  as  insignificemt  activities  and  to 
elimmate  the  statement  that  these 
activities  are  exempt  from  the  pennit.  In 
lieu  of  using  an  emissions  threshold  as 
the  means  of  identifying  insignificant 
activities  the  District  adopted  an  EPA- 
approved  list  of  insignificant  activities 
as  attachment  A  to  section  19. 


Attachment  A  notes  that  the  listed 
activities  may  be  presumptively  omitted 
from  part  70  permit  applications  but 
does  not  suggest  that  these  activities  are 
exempt  from  the  requirements  of  the 
permit.  The  adoption  of  Attachment  A 
(List  of  Insignificant  Activities  or 
Emission  Units)  resolves  EPA's  concern 
about  the  stringency  of  emission 
thresholds  contained  in  the  District's 
previous  version  of  section  19. 

(5)  Applicable  Requirements  and 
National  Ambient  Air  Quality 
Standards  (NAAQS):  The  District  was 
required  to  add  NAAQS,  visibility,  and 
increment  requirements  for  temporary 
sources  to  the  definition  of  applicable 
requirements  (40  CFR  70.3).  Sources 
that  temporarily  operate  at  multiple 
locations,  such  as  non-metallic  minerals 
processors  or  asphalt  batch  plants,  may 
qualify  for  temporary  source  permits. 
"The  temporary  source  permits  issued  to 
these  sources  was  required  to  comply 
with  applicable  requirements,  as 
defined  in  part  70,  at  each  location. 

To  address  this  condition,  Clark 
County  made  an  appropriate  revision  to 
section  0,  their  "definitions"  regulation. 
Clark  County  revised  the  definition  of 
"applicable  requirement"  in  section  0  to 
include,  "any  national  ambient  air 
quality  standard  or  increment  or 
visibility  requirement  under  part  C  of 
title  1  of  the  Act.  but  only  as  it  would 
apply  to  temporary  sources  permitted 
pursuant  to  section  504(e)  CTemporary 
Sovirces)  of  the  Act." 

(6)  Early  reductions  permit  deadline: 
The  District  was  required  to  add  a 
deadline  of  nine  months  or  less  for  early 
reductions  permits  issued  under  section 
112(i)(5)  of  the  Act  (40  CFR  70.4(b)(ll)). 

Clark  County  fulfilled  this  condition 
by  revising  section  19.5.1.4(a)  as 
follows:  "(a)  Any  complete  permit 
application  containing  an  early 
reduction  demonstration  under  section 
112(i)(5)  of  the  Act  shall  be  acted  on 
within  nine  months  of  receipt  of  the 
complete  application." 

B  Changes  Required  for  Washoe  County 
District  Health  Department  To  Receive 
Full  Program  Approval 

As  explained  in  EPA's  January  5,  1995 
rulemaking,  Washoe  County  was 
reauired  to  make  the  following  changes: 

fl)  Insignificant  activities:  EPA 
required  Washoe  County  to  revise  its 
insignificant  activity  provisions  so  that 
they  comply  with  40  CFR  70.5(c). 
Specifically,  rule  030.905(B)(3)  was 
required  to  state  that  any  activity  at  a 
title  V  facility  that  is  subject  to  an 
applicable  requirement  may  not  qualify 
as  an  insignificant  activity.  Because 
Washoe  defines  insignificant  activities 
by  size,  both  rule  030.020(C)(4)  and  the 
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application  form  must  require  the 
applicant  to  list  all  insignificant 
activities  in  enough  detail  to  determine 
applicability  and  fees,  and  to  impose 
any  applicable  requirements. 

Washoe  County  met  this  condition 
with  two  rule  revisions  and  a 
modification  to  its  permit  application 
form.  First,  thev  revised  Rule 
030.905(B)(3)  to  state  that  "No  source 
which  is  itself  subject  to  an  applicable 
requirement  may  qualify  as  an 
insignificant  activity  "  In  addition. 
Washoe  modified  Rule  030.020(0(4]  to 
require  that  each  permit  application 
contain"*   *   *  description  of  all 
insignificant  activities  for  Part  70 
permits,  and  ail  emission  points  in 
sufficient  detail  to  determine 
applicability  and  fees."  Finally.  Washoe 
amended  their  title  V  permit  application 
form  to  require  the  applicant  to  list  all 
emissions  associated  with  insignificant 
activities. 

(2)  Applications:  EPA  required 
Washoe  County  to  revise  030.020  to 
state  that  each  application  must  contain 
the  following  information:  (a) 
Description  of  any  processes  and 
products  associated  with  alternate 
scenarios  (40  CFR  70.5(c)(2));  (b) 
description  of  compliance  monitoring 
devices  or  activities  (§  70.5(c)(3)(v));  (c) 
when  emissions  trading  provisions  are 
requested  by  a  source,  proposed 
replicable  procedures  and  permit  terms 
(§  70.4(b)(12){iii));  and  (d)  a  statement 
that  the  source  will,  in  a  timely  manner, 
meet  all  applicable  requirements  that 
will  become  effective  during  the  permit 
term  (§  70.5(c)(8)).  In  addition,  rule 
030.020  must  clearly  require  that  any 
application  form,  report,  or  compliance 
certification  submitted  in  the  permit 
application  include  a  certification  based 
on  information  and  belief  formed  after 
reasonable  inquiry  (40  CFR  70.5(d)). 

Washoe  County  met  this  requirement 
by  revising  Rule  030.020(C)(12)  to 
include  the  required  provisions  from 
§§  70.5(c),  70.4(b),  and  70.5(d)  identified 
in  the  interim  approval  notice  by  EPA. 
In  addition,  Washoe  County's  permit 
application  form  (which  was  submitted 
as  an  addendum  to  their  revised  title  V 
program  submittal)  contains  clear 
certification  requirements  that  are 
consistent  with  part  70  regulations. 

(3)  Supplementary  information:  As  a 
condition  of  the  1995  interim  approval, 
EPA  required  Washoe  County  to  add  a 
provision  to  its  rules  that  imposes  a 
general  duty  on  the  permit  applicant  to 
submit  supplementary  facts  or  corrected 
information  upon  becoming  aware  of 
any  failure  to  submit  relevant  facts  or 
submittal  of  incorrect  information.  (40 
CFR  70.5(b)) 


Washoe  County  fulfilled  this 
condition  by  revising  their  Rule  030  91 0 
to  include  the  following  requiremi'nt 
"Any  part  70  permittee  or  permit 
applicant  must  submit  any  previously 
unknown,  supplementary  or  corrected 
information  upon  becoming  awarf  df 
any  failure  to  submit  reUnant  fac  !v  or 
the  submittal  of  incorrect  information 
The  permittee  shall  also  notify  the 
Control  Officer  of  any  change  in 
operations  or  change  in  applicable 
requirements  " 

W  Public  notice:  Washoe  County  was 
required  to  revise  030  930  to  provide 
public  notice  "by  other  means  if 
necessarv^  to  assure  adequate  notice  to 
the  affected  public"  (40  CP'R  70.7(h)'(l)) 

Washoe  ('ounty  met  this  condition  by 
amending  Rule  030  930.  The  amended 
Rule  states  that  the  District  shall  give 
public  notice  and  "such  notice  shall  be 
made  in  a  newspaper  of  general 
circulation  within  Washoe  County  ami 
by  mailing  notice  to  persons  on  a  list 
which  shall  be  developed  for  such  part 
70  notifications,  or  by  other  means  if 
necessary  to  assure  adequate  notice  to 
the  affected  public  "  Although  Washoe's 
rule  language  differs  slightly  from  that 
contained  in  part  70  (which  says  "and 
by  other  means  *    *    *  '),  EPA  interprets 
Rule  030.930  to  require  the  District  to 
provide  notice  in  everv-  case  in  a 
newspaper  of  general  circulation  and  to 
persons  on  the  mailing  list,  as  well  as 
by  other  means  if  necessary,  which  is 
consistent  with  the  requirements  of  part 
70, 

(5)  Certifications:  EPA  required 
Washoe  County  to  revise  030  960(C)(R1 
to  state  that  certifications  by  a 
responsible  official  must  be  based  on 
information  and  belief  formed  after 
reasonable  inquiry  (40  CFR  parts 
70.6(c)(1)  and  70.5(d)) 

Washoe  County  fulfilled  this 
condition  by  revising  Rule  030  960(0(8) 
to  add  the  following  language: 
"*   *    *   and  that  all  certifications  are 
based  on  information  and  belief  formed 
after  a  reasonable  inquiry  " 

(6)  Compliance  schedules:  Washoe 
County  was  required  to  revise 
030.970(B)  to  state  that  schedules  for 
compliance  shall  resemble  and  be  at 
least  as  stringent  as  that  contained  in 
any  judicial  consent  decree  or 
administrative  order  (40  CFR 
70.5(c)(8)(iii)(C)  and  70.6(c)(3)). 

Washoe  County  met  this  condition  b\ 
modifying  Rule  630.970(B)  to  add  item 
(6)  as  follows:  "(6)  Any  schedule  for 
compliance  must  be  at  least  as  stringent 
as  that  contained  in  any  judicial  consent 
decree  or  administrative  order." 

(7)  Significant  permit  modifirntions: 
Part  70  prohibits  sources  from 
implementing  significant  permit 


modifications  prior  to  final  permit 
action  unless  the  changes  have 
undergone  preconstruction  review 
})ursuant  to  section  1 12(g)  or  a  program 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  1,  and  the  changes  are  not 
otherwise  prohibited  by  the  source's 
existing  part  70  permit.  At  the  time  of 
Washoe's  interim  approval,  its 
regulations  required  sources  to  submit 
applications  for  significant  permit 
modifications  6  months  prior  to 
implementing  the  change,  yet  final 
permit  action  did  not  need  to  occur 
until  9  months  after  receipt  of  a 
complete  application.  Hence,  rule 
030.950(E)  needed  to  be  revised  to 
eliminate  the  3  month  time  frame  that 
sources  were  able  to  implement 
significant  permit  modifications  without 
revised  permits  (40  CFR  70.5(a)(l)(ii)). 

Washoe  County  met  this  condition  by 
rt\  isinu  Rule  036.950(E)  to  add  the 
folltiumg  language:  "No  changes 
covered  under  a  significant  permit 
modification  may  be  implemented  by 
the  source  without  an  .Authority  to 
Construct  (ATC)  penrni  ;♦  such 
authorization  is  rcqauud  under 
regulation  030  002  The  source  must 
submit  a  complete  application  at  least 
nine  (9)  months  prior  to  the  time  it 
intends  to  iniplenient  the  change," 

f,'  C'/iongP5  Bcquirfd  tor  Sevada 
Division  of  Environmental  Protection  To 
Receive  Full  Program  Approval 

As  explained  in  V.Y'A  •-  Dei  .-mber  12, 
1995  rulemaking,  NDEF  was  required  to 
make  the  following  (, hanger 

!  1 J  Complninrf  t  i-m'i^  <iti^>::<    WWV 
was  required  1o  re\ise  Ne\ddd 
.^dmlnlstrative  Code  (NAC)  section 
44.5  7054  2(h)(2)  to  clearly  require  that 
I  ompliante  certifications  submitted  as 
part  of  the  permit  applications  include 
the  compliance  status  of  all  applicable 
requirements  and  the  methods  used  for 
determining  compliance  with  all 
applicable  requirements.  As  NDEP's 
rule  was  written  in  1995.  a  compliance 
certification  was  part  of  the  source's 
compiianr  e  plan  and  the  elements  of 
the  ( i)mplian(  e  plan  were  required  to 
address  all  applicable  requirements 
(NAC  445  7054.2(h)).  However,  the 
(  ompliancc  (  ertifii  dtiiii!  [-rovision, 
wjthin  the  tompliaiK  e  [inn  framework, 
could  have  been  read,  inappropriately, 
to  narrow  the  scope  of  certifications  to 
those  applicable  requirements  that 
beiome  effei  tive  during  the  terra  of  the 
permit  (40  ITR  70.5(c)(9)). 

NDEP  met  this  condition  by  amending 
NAC  445B. 295.2  (formerly  445.7054.2)^ 
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to  add  the  specific  compliance 
certification  requirements  of  40  CFR 
70.5(c)(9) 

(2)  Agricultural  and  food  processing 
activities-  In  order  to  have  a  fully 
approvable  program.  \DEP  was 
required  to  remove  all  ambiouity 
regarding  the  permitting  of  agricultural 
and  food  processing  activities  and 
clearly  require  all  major  sources  to 
obtain  Class  I  permits.  If  a  regulatory 
impediment  exists  outside  of  the 
submitted  program,  then  N'DEP  was 
required  to  eliminate  that  impediment 
prior  to  full  program  approval. 

NTDEP  fulfilled  this  condition  of  full 
approval  by  revising  N'AC  445B  288 
(formerly  445,705)  to  clarify  that 
agricultural  and  food  processing 
activities  are  not  exempt  frnm 
permitting  unless  they  are  not  subject  to 
title  V  permitting  themselves  and  they 
are  located  at  a  source  that  is  not 
required  to  get  a  title  V  permit. 

(3)  Application  deadline  MDEP's  rule 
did  not  contain  a  title  V  permit 
application  trigger  for  existmg_ sources    ' 
that  become  subject  to  the  program  after 
the  program's  effective  date.  N'AC 
445.7052  1  needed  to  be  revised  to 
include  an  application  requirement  for 
such  sources  140  CFR  70  5(al{l)(i)). 

NDEP  m.et  thi>  condition  by  amending 
NAC  445B.289  (formerly  NAC  445.7042] 
to  add  445B.289  2,  which  states.  "If  an 
existing  stationary  sourc:e  becomes 
subject  to  the  requirements  of  a  Class  I 
stationary  source,  the  owner  or  operator 
of  the  existing  stationarv  source  must 
submit  a  Class  I-A  application  to  the 
director  within  12  months  after  the  date 
on  which  the  stationary  source  becomes 
subject  to  the  requirements  for  Class  I 
sources  '■ 

(4)  Permit  shifld  N'DEPs  permit 
shield  provisions  in  NAC  445  7114. l(j) 
were  not  fully  consistent  with  part  70 
and  needed  to  be  revised  as  follows:  (a) 
clearly  indicate  that  NAC  445. 7114. l(j) 
provides  for  permit  shields;  (b)  require 
the  permit  to  expressly  state  that  a 
permit  shield  exists  or  the  permit  is 
presumed  not  to  provide  such  a  shield 
(40  CFR  70  6(f)!2)j:  and  ic)  add  a 
statement  that  the  permit  shield  may  not 
be  extended  t(j  minor  permit 
modifications  I40CFR  70.7{p)(2](vi)). 

NDEP  fulfilled  this  condition  by 
revising  NAC  445B  316  (formerly 
445.71 14)  to  add  new  language  at 
445B.316.2  clearly  indicating  that  a 


legislative  session.  Since  EPA  s  final  interim 
approval  identified  changes  that  needed  to  be  made 
in  the  previously  numbered  NAC  provisions,  in  this 
notice  we  identify  both  the  current  and  former  NAC' 
regulatory  citations.  Also,  see  Tables  1  and  2  below 
for  a  complete  cross  reference  of  old  and  new  NAC 
provisions  that  are  pari  of  NDEP's  operating  permit 
program. 


Class  I  operating  permit  may  provide  a 
permit  shield,  that  a  shield  exists  only 
if  the  permit  expressly  states  that  a 
permit  shield  exists,  and  noting  that 
permit  shields  do  not  apply  to  minor 
permit  modifications. 

(5)  Emissions  trading:  NDEP  was 
required  to  add  emissions  trading 
provisions  consistent  with  40  CFR 
70.6(a)(10),  which  requires  that  trading 
must  be  allowed  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval. 

NDEP  fulfilled  ttis  requirement  by 
amending  N.-VC  445B.316.1(g)  (formerly 
445.7114.1(g))  to  allow  for  the  trading  of 
emissions  increases  and  decreases  to  the 
extent  that  the  applicable  requirements 
provide  for  such  trading  without  a  case- 
by-case  approval. 

(6)  Compliance  schedule:  A  schedule 
of  compliance  contained  in  a  title  V 
permit  must  be  consistent  with  that 
required  in  the  permit  application  (40 
CFR  70.6(c)(3)).  While  NDEP 
application  provisions  required  all  the 
necessary  elements  of  a  schedule  of 
compliance,  the  permit  requirements  in 
NAC  445.7114.1(h)  needed  to  be  revised 
either  by  referencing  the  application 
requirements  in  NAC  445.7054.2(h)(3) 
or  by  adding  that  the  schedule  of 
compliance  will  contain  a  schedule  of 
remedial  measures,  including  an 
enforceable  sequence  of  actions  with 
milestones,  leading  to  compliance  and 
that  the  schedule  shall  resemble  and  be 
at  least  as  stringent  as  that  contained  in 
any  judicial  consent  d*;cree  or 
administrative  order.  In  addition,  the 
schedule  of  compliance  was  required  to 
address  requirements  that  become 
applicable  during  the  term  of  the  permit 
pursuant  to  40  CFR  70  5(c)(8)(iii)(B). 

NDEP  met  this  condition  by  revising 
their  regulations  at  NAC  445B  316  1 
(formerly  445.7114.1)  to  reference  the 
application  requirements  in 
4453.295. 2(h)  (formerly  445.7054.2(h)) 
NDEP  also  amended  NAC  445B. 295. 2(h) 
(formerly  445.7054  2(h))  by  adding  the 
following  language  at 
4458. 295. 2(h)(3)(II).  "(II)  For  the 
applicabl*^  rpfjuirements  that  may 
become  effective  during  the  term  of  the 
permit,  a  statement  that  the  stationary 
source  will  comply  with  those 
requirements  on  a  timely  basis*    *    *" 

(7)  Progress  reports:  At  the  time  of 
interim  approval  in  1995,  the  progress 
report  requirement  in  NAC 

445.711 4. l{h){l )  was  vague  and  needed 
to  be  revised  to  more  clearly  meet  the 
requirements  of  40  CFR  70 '6(c)(4).  EPA 
suggested  adding  the  following  language 
to  NAC  445.7114  1(h)(1):  "Requirements 
for  (slemiannual  progress  reports  with 


dates  for  achieving  milestones  and  dates 
when  such  milestones  were  achieved." 

NDEP  met  this  condition  by 
modifying  NAC  445B.295  (formerly 
445.7054)  to  include  a  schedule  for  the 
submission  of  certified  progress  reports 
and  added  additional  language  to 
445B. 295. 2(h)(4)  to  require  all  the 
provisions  of  40  CFR  70.B{c)(4). 

(8)  Portable  sources:  NDEP  indicated 
in  its  program  description  that  Class  I 
permits  may  be  issued  to  portable 
sources  (program  submittal,  section  II, 
p.  8).  In  order  to  satisfy  the  part  70 
requirements  for  temporary'  sources, 
NDEP  needed  to  add  a  requirement  that 
the  owner  or  operator  of  a  Class  I 
"portable  source"  (as  defined  in  NAC 
445.5695)  notify  NDEP  at  least  10  days 
in  advance  of  each  change  in  location, 
(40  CFR  70, 6(e)(2)) 

NDEP  fulfilled  this  requirement  by 
revising  NAC  445B.194  (formerly 
445.5695)  to  replace  the  term  "portable 
source"  with  the  term  "temporary 
source."  Also,  NDEP  revised  NAC 
445B.331.2  (formerly  445.7145.2)  to 
require  that  Class  I  sources  make  a 
request  in  writing  to  the  director  for  a 
change  in  location  of  an  emission  unit, 
and  to  further  require  that  the  request  be 
made  "at  least  10  days  in  advance  of 
each  change  in  location." 

(9)  Emissions  trading  under  a 
federally  enforceable  cap:  For  full 
approval.  NDEP  was  required  to  revise 
NAC  445.7114.1(g)  to  ensure  that  any 
trade  under  a  federally  enforceable 
emissions  cap  is  preceded  by  a  written 
notification  to  NDEP  at  least  7  days  in 
advance  of  the  trade.  Part  70  requires 
that  the  notification  specify  when  the 
change  will  occur  and  include  a 
description  of  the  change  in  emissions 
that  will  result  and  how  the  increases 
and  decreases  will  comply  with  the 
terms  and  conditions  of  the  permit  (40 
CFR  70.4(b)(12)  and  70.4(b)(12)(iii)(A)). 

NDEP  met  this  condition  by  revising 
NAC  4458.316  (formerly  445'7114)  to 
require  that  requests  for  emissions 
trading  under  a  federally  enforceable 
emissions  cap  be  made  pursuant  to  NAC 
4458.320.  NAC  4458.320  requires 
requests  to  be  made  by  written 
notification  to  the  NDEP  Director  and 
the  EPA  Administrator  at  least  7  days 
before  making  the  change  and  requires 
that  the  notifications  meet  other  specific 
criteria,  pursuant  to  the  requirements  at 
40CFR70.4(b)(12)(iii)(A). 

(10)  Clarification  of  permit 
exemption:  NDEP  was  asked  to  remove 
the  phrase  "Except  as  otherwise 
provided  in  subsection  2"  from  NAC 
445.705.1.  as  it  inaccurately  suggested 
that  major  sources  subject  to  either  the 
New  Source  Performance  Standard  for 
new  residential  wood  heaters  or  the 
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National  Emis.sions  Standard  for 
Hazardous  Air  Pollutants  for  asbestos 
demolition  are  not  required  to  obtain 
title  \'  operating  permits. 

NDP:P  fulfilled  this  condition  bv 
revising  NAC  445B. 288.1  (fdrmerJv 
445.705.1)  to  r(>mo\e  the  phrase  "except 
as  otherwise  provided  in  subsection  2." 
NAC  445B. 288.1  now  clearlv  states  that 
the  title  \'  exemption  for  snurces  subie(  t 
to  part  61.  subparts  AAA  and  M.  unlv 
applies  where  sources  would  (Jtherwise 
be  subject  to  permitting  solely  because 
they  are  regulated  by  subpart  AAA  or  M 

(ill  Insignificant  activities:  N'DEP  was 
required  to  provide  additional  defining 
criteria  to  ensure  that  NDEP"s 
insignificant  activities  are  truly 
insignificant  and  are  not  likelv  to  be 
subject  to  an  applicable  requirement. 
Alternatively.  NDEP  could  have 
restricted  their  list  of  insignificant 
activities  to  those  that  are  not  likelv  tn 
be  subject  to  an  applicable  requirement 
or  that  emit  less  than  State-established 
emission  levels.  NDEP  needed  to 
demonstrate  that  these  emission  levels 
would  be  insignificant  compared  to  the 
level  of  emissions  frr^m  and  tvpe  of 
units  that  are  required  to  be  permitted 
or  subject  to  applicable  requirements 

NDEP  fulfilled  this  requirement 
through  several  revisions  to  NAC". 
445B.288  (formerly  445.705).  First. 
NDEP  added  additional  defining  criteria 
to  their  list  of  insignificant  activities  to 
ensure  that  activities  on  the  list  are  trulv 
insignificant  In  addition.  4458.288  now 
notes  that  any  activities  on  the  list  do 
not  qualify  for  treatment  as  an 
insignificant  activity  if  they  are 
otherwise  subject  to  a  specific 
applicable  requirement.  Finally.  NDEP 
has  clarified  in  their  regulations  at 
445B.288  that  insignificant  activities  at 
part  70  sources  are  not  exempt  from  the 
part  70  permit  by  removing  the  prior 
language  from  NAC  445B.288  (formerlv 
445.705)  which  stated  that  insignificant 
activities  do  not  require  operating 
permits. 

D  Other  Program  Changes  Made  by  the 
Nevada  Division  of  Environmental 
Protection 

NDEP  made  other  changes  to  its 
operating  permits  program  since  EPA 
granted  interim  approval.  These  changes 
were  not  required  to  correct  deficiencies 
identified  by  EPA  in  our  interim 
approval  of  December  12.  1995.  EPA  has 
reviewed  the  additional  changes  and 
proposes  to  approve  most  of  the 
changes.  Table  1  identifies  the 


additional  rule  sections  KPA  in 
proposing  to  approve.  One  of  the 
changes  listed  in  Table  1  is  a  revision 
of  NAC  section  445B  138.  the  definition 
of  potentiid  to  emit  !    PTE").  The  revised 
definition  -titi  -  th.i!  limitations  on  the 
i  apacit\'  of  d  .mjuk  c  Id  emit  air 
pollutants    may  be  treated  as  part  of  its 
design  tor  the  purposes  of  determining 
Its  putentidl  to  emit  if  the  limitation  is 
enforceable  by  the  director."  The 
definition  had  previously  required  such 
limitations  to  also  be  enforceable  by  the 
EP.A  .Administrator,  pursuant  to  the 
definition  of  PTE  in  40  CFR  70.2. 

Although  NDEP's  definition  is 
different  from  the  current  definition  in 
40  CFR  70.2.  litigation  has  affected 
EPA's  consideration  of  this  issue.  In 
Clean  Air  Implementation  Project  vs. 
EPA.  No  96-1224  (DC.  Cir.  June  28, 
1996).  'he  court  remanded  and  vacated 
the  requirement  for  federal 
enforceability  of  potential  to  emit  limits 
under  part  70  Even  though  Part  70  has 
not  been  revised  it  should  be  read  to 
mean,    federally  enforceable  or  legallv 
and  practicably  enforceable  bv  a  state  or 
local  air  pollution  control  agency."  * 

EPA  proposes  to  dppro\t>  this  re\ision 
because  the  State's  rule  is  consistent 
with  the  current  meaning  of  potential  to 
emit  as  described  abo\e  in  the  court's 
interpretation  KPA  has  issued  several 
guidance  memoranda  that  discuss  how 
the  court  rulings  affect  the  definition  of 
potential  to  emit  under  CAA  section 
112.  New  Source  Review  iNSR)  and 
Prevention  of  Significant  Deterioration 
(PSD)  programs,  and  title  V.*  In 
particular,  the  memoranda  reiterate  the 
Agencv's  earlier  requirements  for 
practical  enforceabilitv  for  purposes  of 
effectively  limiting  a  sources  potential 
to  emit."'  For  example,  practical 


'  See  also.  National  Mining  Association  INMAI  v. 
f:PA.  -ig  F  3d  1351  (DC.  Cir.  July  21,  1995)  fTitle 
nil  and  c:hemical  Manufacturing  Ass'n  ICMAIw 
EPA.  No   H9-1514  (DC.  Cir  Sept   15.  1995)(Title  U 

*  .Srp  eg    laiiuarv  22.  1996,  Memorandum 
f  ntilleci     Release  of  Inlenm  Policy  on  Federal 
Enfon  cabilitv  of  Limitations  on  Potential  to  Emit" 
trnm  lohn  Seitz,  Dirptlor  ().\Q[JS  and  Robert  I.  Van 
Heuvelrn.  D:rt»<  tor.  Uffice  of  Regulatory 
Entonenient  to  EPA  Regional  Offices;  lanuan.  31. 
199fi  paper  to  the  Members  of  the  Subcomitfee  on 
Ferniil  New  Source  Review  and  Toxics  Integration 
from  Sieve  Herman.  OBCA.  and  Mary  Nichols. 
.-Kssistant  .Administrator  of  Air  and  Radiation;  and 
the  .August  27.  1996  .Memorandum  entitled. 

Extension  of  January  25.  1995  Potential  to  Emit 
Transition  Policy"  from  ]ohn  Seitz.  Director, 
OAtJPS  and  Robert  Van  Heuvelen.  Director.  Office 
of  Regulatory  Enforcement 

''See.  e.g..  June  13,  1989  memorandum  entitled. 

Guidance  on  Limiting  Potential  to  Emit  in  new 


enforceability  for  a  source-specific 
permit  means  that  the  permit's 
provisions  must,  at  a  minimum:  (1)  Be 
technically  accurate  and  identify  which 
portions  of  the  source  are  subject  to  the 
limitation;  (2)  specify  the  time  period 
for  the  limitation  (hourly,  daily, 
monthly,  and  annual  limits  such  as 
rolling  annual  limits);  (3)  be 
independently  enforceable  and  describe 
the  method  to  determine  compliance 
including  appropriate  monitoring, 
recordkeeping  and  reporting;  (4)  be 
permanent;  and  (5)  include  a  legal 
obligation  to  comply  with  the  limit. 

EPA  will  rely  on  NDEP  implementing 
this  revised  PTE  definition  in  a  manner 
that  is  consistent  with  the  court's 
decisions  and  EPA  policies.  In  addition, 
EPA  wants  to  be  certain  that  absent 
federal  and  citizens  enforceability. 
NDEP's  enforcement  program  still 
provides  sufficient  incentive  for  sources 
to  comply  with  permit  limits.  Prior  to 
our  final  action  on  this  rulemaking,  we 
will  discuss  with  the  State  our 
expectations  for  ensuring  that  the 
permit  limits  they  impose  are 
enforceable  as  a  practical  matter  and 
that  its  enforcement  program  will  still 
provide  sufficient  compliance  incentive. 
In  the  future,  if  NDEP  does  not 
implement  the  PTE  definition  consistent 
w  ith  our  guidance,  and/or  has  not 
established  a  suffirient  compliance 
incentive  a!  v.  ;it  ft  stral  and  citizen's 
enforceability,  EPA  could  find  that  the 
State  has  failed  to  administer  or  enforce 
its  program  and  may  take  action  as 
authorized  by  40  CFR  70.10(b). 

Some  changes  made  by  the  State  are 
not  approvable  and  EPA  is  not  acting  on 
those  sections.  Table  2  below  lists  the 
NAC  sections  of  NDEP's  program  on 
which  EPA  is  not  taking  action.  Please 
refer  to  the  TSD  for  additional 
information  on  the  basis  for  our 
decision  to  either  approve  or  not  act  on 
other  changes  made  by  the  State. 


Source  Permitting,  from  Terrell  F  Hunt,  Associate 
Enforcement  Ck)unsel,  OECA.  and  John  Seitz. 
Director.  OAQPS,  to  EPA  Regional  Offices.  This 
guidance  is  still  the  most  comprehensive  statement 
from  EPA  on  this  subject.  Further  guidance  was 
provided  on  lanuary  25,  1995  in  a  memorandum 
entitled  "Options  for  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  .Source  tinder  Section  112  and 
Title  V  of  the  Clean  Air  Al1  (Act),"  from  |ohn  Seitz, 
Director.  OAQPS  and  Robert  1  Van  Heuvelen, 
Dire<ior,  ORE  to  Regional  Air  Dire<:lors.  Also  please 
refer  to  the  EPA  Region  7  database  at  htip;'/ 
www.epa.gov/region7/program$/artd/air/policy/ 
policy.htm  for  more  information. 
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Table  1.— Other  Rule  Sections  that  were  Changed  Since  Interim  Approval  that  EPA  is  Proposing  to 

Approve 


Interim 

approved  NAC 

provision 


New  NAC 
provision 


Section  title 


Date  of 
adoption 


445.430 
445  432 
445  433 
445  434 
445  4346 
445438 
445  4395 
4454415 
445  4425 
445  4615 
445  4625 
445  4635 
445  4645 
445  477 
445  4915 
445  4955 
445  500 
445  5008 
445  504 
445  506 
445  5095 
445,5105 
445  521 
445  5275 
445  5305 
445  5431 
445548 
445  550 
445559 
445  571 
445  5855 
445  5905 
4455915 
445  5925 
445  5935 
445  613 
445  630 
445  5695 
445  649 
445  6605 
445  662 
445  664 

445  696 
445697 
445  699 
445  704 
445  705 
445  7042 
445  7054 
445  7056 
445  7058 

445  706 
445  707 
445  7073 
445  7075 
445  7077 
445  7112 
445  7114 
445  7122 
445  7124 
445  7126 
445  7128 
445  713 
445  7131 

4457133 


445B001 
445B002 
445B004 
445B005 
445B007 
445B013 
445B016 
445B019 
445B021 
445B034 
445B  035 
445 B  036 
445B  037 
445B043 
445B  055 
445B  056 
445B  059 
445B061 
445B063 
445B066 
445B  069 
445B  070 
445B077 
445B  082 
445B084 
445B096 
445B  103 
445B  108 
445B  123 
445B  138 
445B  147 
4458  153 
445B  154 
445B  156 
4458  157 
4458  170 
4458  190 
4458  194 
4458  200 
4458  221 
4458  224 
4458  227 

4458  275 
4458  277 
4458  281 
445B  287 
4458  288 
445B  289 
445B  295 
445B  296 
4458  297 

4458  298 
4458  300 
4458  303 
4458  305 
445B  306 
4458  315 
4458  316 
4458  319 
4458  320 
4458  321 
4458  322 
4458  323 
4458  325 

4458  326 


Definitions      

Act    defined  

Administrator    defined  

Affected  facility    defined     

Affected  state    defined        

Allowable  emissions    defined  ; 

Alternative  operating  scenarios    defined  

Applicable  requirement    defined 

Area  source    defined  " 

Class  l-A  application    defined    

Class  l-B  application    defined 

Class  I  source    defined       

Class  II  source    defined       

Confidential  information"  defined 

Effective  date  of  the  program    defined 

Emergency    defined  

Emission  unit    defined  

EPA    defined  

Excess  emissions    defined         

Existing  stationary  source'  defined  

Federally  enforceable    defined  

Federally  enforceable  emissions  cap"  defined 

Fugitive  emissions    defined  

General  permit    defined      

Hazardous  air  pollutant"  defined  

Maximum  achievable  controi  technology"  defined    

Monitoring  device    defined  

New  stationary  source    defined  

Operating  permit    defined ^ 

'Potential  to  emit    defined    

Program    defined 

Regulated  air  pollutant    defined  

Renewal  of  an  operating  permit    defined    

Responsible  official    defined  '. 

■Revision  of  an  operating  permit    defined  

Single  source    defined  [REPEALED]  

Stop  order    defined  

Temporan/  source    idefined  

Violation    defined         

Adoption  by  reference  of  provisions  of  federal  law  and  regulations 

Public  and  confidential  information  

Prohibited  conduct  Operation  of  source  without  required  equipment:  removal  or  modification 
of  required  equipment  modification  of  required  procedure 

Violations   Acts  constituting   notice 

Stop  orders  

Violations  Classification,  admimstrative'fines 

Operating  permits  and  permits  to  construct  General  requirements:  restrictions  on  transfer    . 

Operating  permits   Exemptions  from  requirements  

Class  l-A  application  for  Class  I  operating  permit  Filing  requirement  

Contents  of  application  tor  operating  permit  General  requirements  

Contents  of  application  for  operating  permit  Requests  for  inclusion  of  additional  provisions 
Application  for  operating  permit   Submission  of  application  and  corrected  or  additional  infor- 
mation 

Application  for  operating  permit  Official  date  of  submittal  

Operating  permits  Action  on  applications,  expiration    

Operating  permits   Initial  periods  for  action  on  applications  

Operating  permits   Imposition  of  more  stringent  standards  for  emissions  '. 

Class  I  operating  permits  Prerequisites  to  issuance,  revision,  or  renewal  

Contents  of  operating  permits   Conditions         

Contents  of  Class  I  operating  permits  

Operating  C)ermits   Administrative  amendment         

Operating  permits   Making  certain  changes  without  revision  of  permit    

Class  I  operating  permits   Minor  revision  

Class  I  operating  permits   Significant  revision  

Operating  permits   Renewal  

Operating    permits     Termination,    reopening    and    revision,    revision,    or    revocation    and 

reissuance 
Operating  permits   Assertion  of  emergency  as  affirmative  defense  to  action  for  noncompli- 
ance 


5/10/01 

N/A 

N/A 

10/30/95 

N/A 

10/30/95 

10/30/95 

3/5/98 

N/A 

N/A 

N/A 

N/A 

10/30/95 

N/A 

N/A 

N/A 

10/30/95 

N/A 

N/A 

10/30/95 

N/A 

N/A 

10/30/95 

10/30/95 

I^A 

10/30/95 

10/30/95 

10/30/95 

N/A 

5/3/96 

N/A 

10/30/95 

N/A 

N/A 

N/A 

10/30/95 

N/A 

5/10/01 

N/A 

9/27/99 

3/5/98 

10/30/95 

10/30/95 

10/30/95 

N/A 

5/10/01 

5/10/01 

5/10/01 

5/10/01 

10/30/95 

10/30/95 

3/5/98 

9/27/99 

3/5/98 

10/30/95 

3/5/98 

3/5/98 

5/10/01 

9/27/99 

3/5/98 

4/1 7/98 

3/5/98 

10/30/95 

3/5.'98 

N/A 
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Table  1.— Other  Rule  Sections  that  were  Changed  Since  Interim  Approval  that  epa  s  Proposing  to 

Approve— Continued 


Interim 

approved  NAC 

provision 


New  NAC 
provision 


Section  title 


Date  of 
adoption 


445  7135 

4457145 

445.7155 

445.717 

4457191 

4457193 

4457195 


445B  327 

4458.331 

4458.335 
4458  339 
4458  343 

4458  345 

4458  347 


Fees  Operating  permits  revision  of  operating  permit  annuai  tee  tor  emissions  and  mainte- 
nance of  stationary  source 

Fees:  Replacerrtent  of  lost  or  damaged  operating  permit  reqjest  tor  change  of  location  of 
emission  unit 

General  permits  

Identification  of  substances 

Development  of  maximum  achievable  control  technoiogv  esraM  s'lmen!  of  lower  emission 
rates  or  different  cntena 

Maximum  achievable  control  technology  Approval  degree  o»  reduction  in  emission  meth- 
ods 

Prerequisites  to  issuance  or  renewal  of  operating  permit 


9/27/99 
5/10/01 
10/30/95 

5/aw 

3/26/96 
3/26/96 
3/26/96 


Note:  Rule  sections  rriarked  as  N/A  in  the  'Date  of  Adoption'  column  were  not  changed  smce  EPA  granted  NDEP  intenm  approval  exceot  for 
changes  related  to  the  Legislative  renumbenng  of  the  NAC  in  1995  approval.  excepT  lor 

TA8LE  2.— Other  Rule  Sections  that  were  Changed  Since  Interim  Approval  that  EPA  is  not  Proposing  to 

Approve 


Intenm 

approved  NAC 

provision 


New  NAC 
provision 


Section  title 


445  5405 
445  628 
445  7044 
445.7052 


4458  094 
4458  187 
4458  290 
4458  294 


"Major  source"  defined    

"Stationary  source    defined  ^^^^^  " 

Class  1-6  application  for  Class  I  operating  permit   Filing  requirement 
Class  l-A  application  for  Class  I  operating  permit   Penod  tor  t^img   effect  of  application  and 
previous  permits 


Date  of 
adoption 


3/5/98 
5/10^1 
5/10/01 
10/30/95 


V.  What  Is  Involved  in  This  Proposed 
Action? 

Clark  County,  Washoe  County,  and 
NDEP  have  fulfilled  the  conditions  of 
their  respective  interim  approvals,  and 
EPA  proposes  full  approval  of  their  title 
V  operating  permit  programs. 

Clark  County  and  NDEP  also  made 
additional  changes  to  their  operating 
permits  programs.  These  changes  were 
not  required  by  EPA  to  address 
conditions  of  the  interim  approvals 
granted  to  them  on  July  13,  1995,  and 
December  12,  1995,  respectively.  EPA  is 
proposing  to  approve  most,  but  not  all, 
of  the  changes  made  by  NDEP  and  is 
taking  no  action  today  on  additional 
changes  made  by  Clark  County.  EPA 
will  evaluate  the  additional  program 
changes  made  by  Clark  County  and  will 
take  appropriate  action  at  a  later  date. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  Washoe 
County,  Clark  County,  and  NDEP 
submittals  and  other  supporting 
documentation  used  in  developing  our 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 


of  this  proposed  full  approval  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identifv'  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  ser\e  as  the 
record  in  case  of  judicial  review   EPA 
will  consider  any  comments  received  iii 
writing  by  November  9,  2001 

Administrative  Requirements 

Under  Executive  Order  12866. 
"Regulator}'  Planning  and  Review    158 
FR  51735,  October  4,  1993).  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  L'nder  the 
Regulator}-  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  ng^dditional  requirements 
beyond  those  imposed  by  state  law  This 
rule  does  not  contain  anv  unfunded 
mandates  and  does  not  signifir anth  nr 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 


enforceable  duties  beyond  that  required 
by  state  law   This  rule  al";!!  does  not 
have  tribal  implu  atmri-  '■•-.  ,i  ise  it  will 
not  have  a  substanti.ii  direi  t  (effect  on 
one  or  mnre  Indian  tribes,  on  the 
relationshif^  between  the  Federal 
(/overnment  and  Indian  tribes,  or  on  the 
distribution  of  pou  er  and 
responsibilities  between  the  Federal 
Goxernme'nt  and  Indian  tribes,  as 
specified  bv  V.x^'(  tili\i-  Order  13175, 
"Consultation  anri  (  m  irciination  with 
Indian  Tribal  (TUMTiinicDtv      h5  FR 
h"24M  N'-i\cm!)i'r  M  jo(H)    This  rule 

alsd  (ines  nnt  hd\i    )' t'tlor.ilism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
iiid  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
nn45  "Protection  of  Children  from 
En\  irijiimental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997)  or 
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Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866,  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  ft  spf/  .  other  than  those  previously 
appro\ed  and  assigned  0MB  control 
number  2060-0243   For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  rurrentl\  valid  0MB  control 
number 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  \ 
of  the  Clean  .\ir  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authoritv 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act, 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  R^-porting 
and  recordkeeping  requirements. 

Dateri  September  28,  2001.      | 
Sally  Seymour. 

Acting  Regional  Administrator.  Region  LV. 
iPR  Doc  01-25410  Filed  10-9-01;  8:45  ami 

BILLING  CODE  SS«0-50-<>  i 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Pari  228 


[FRL-7077-1] 

Ocean  Dumping;  Proposed  Site 
(Modification 

agency:  Environmental  Protection 
.\gency  (EPA)  | 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  today  proposes  to  modify 
the  designation  of  an  Ocean  Dredged 
Material  Disposal  Site  (ODMDS)  in  the 
Atlantic  Ocean  offshore  Charleston, 
South  Carolina.  The  proposed 
modification  is  to  modify'  the  restriction 
on  use  and  shorten  the  site's  name.  This 
proposed  action  is  necessary  to  allow 
for  disposal  activities  to  continue  as 
previously  planned  bv  the  site's  Task 
Force  for  management  and  monitoring. 
DATES:  ("omments  must  be  received  on 
nr  bf'for*'  November  26.  2001. 
ADDRESSES:  Send  comments  to;  Wesley 
B.  Crum,  C'hief.  Coastal  Section,  Water 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street.  Atlanta, 
Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Garv 
\V   Ciiilin-',  404  5h2-9.)q5 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended,  33 
U.S.C.  1401  et  seq..  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  b*'  permitted  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  the  Regional  Administrator 
of  th^•  Region  in  wbirh  sites  are  located. 
The  EPA  Ocean  Dumping  Regulations 
promulgated  under  MPRSA  (40  CFR 
chapter  1.  subchapter  H,  «i  228.11)  state 
that  use  of  disposal  sites  may  be 
modified 

Two  ODMDS  s  were  ultimately 
designated  for  Charleston  In  1987.  One 
was  a  12-square  mile  site  for  deepening 
material.  The  second  site  was  3-square 
miles  and  was  placed  within  the  12- 
square  mile  site.  During  the  1980's, 
additional  benthic  and  sedimentological 
studies  were  conducted  by  South 
Carolina  Department  of  Natural 
Resources  (SCDNR).  In  1987,  live 
bottoms  were  identified  in  the  western 
portion  of  the  12-square  mile  site. 
Concerns  regarding  impacts  to  the  living 
resources  at  the  CJDMDS  encouraged 
EPA  to  place  a  restriction  on  the  use  of 
the  12-square  mile  site.  The  Final  Rule 
regarding  this  restriction  was  published 
in  the  Federal  Register  March  5,  1991 
stating,    DiN[)usal  shall  be  limited  to 
dredged  material  from  the  Cl^^leston 
Harbor  area.  All  dredged  material, 
except  entrance  channel  material,  shall 
be  limited  to  that  part  of  the  site  east  of 
the  line  between  ( oordinates  32'39'04" 
N.  79  44'25"  W  and  32  37'24"  N, 
79°45'30"  W  unless  the  materials  can  be 
shown  by  sufficient  testing  to  contain 
10%  or  less  of  fine  material  (grain  size 
of  less  than  0,074mm)  by  weight  and 


shown  to  be  suitable  for  ocean 
disposal."  This  bisecting  line  was  an 
immediate  effort  by  EPA  to  protect  live 
bottom  resources  initially  reported  by 
fishermen.  The  line  was  set  with  limited 
knowledge  of  the  exact  location  and 
extent  of  those  resources,  and  was  set  in 
a  location  that  was  believed  to  be  as 
protective  as  possible  at  that  time. 

During  this  same  time  frame,  an 
interagency  group  (EPA,  DNR,  COE  and 
State  Ports  Authority)  began  working 
together  to  develop  a  monitoring  and 
management  plan  (MMP)  for  the 
ODMDS.  As  part  of  this  MMP  process; 
construction  of  an  L-shaped  berm  was 
developed  approximately  midway 
within  the  ODMDS.  TheCOE  began 
construction  of  the  L-shaped  berm  using 
consolidated  material  from  the  last  (42- 
foot)  deepening  project.  The  berm  was 
evident  on  1993  bathymetry.  Also,  as 
part  of  the  MNff,  the  interagency  group 
began  looking  for  an  area  within  the 
ODMDS  for  disposal  of  dredged  material 
which  would  have  the  least  impacts  on 
the  live  bottom  resources  located  in  the 
western  region  of  the  site.  A  4-square 
mile  area  (disposal  box)  was  identified 
within  the  eastern  half  of  the  12-square 
mile  designated  ODMDS  and  placed  in 
position  with  the  L-shaped  berm  as  part 
of  the  western  boundary.  This  location 
was  approved  by  all  the  agencies 
involved,  and  placed  where  it  would 
impact  minimal  reef  habitat.  At  that 
time,  the  bisecting  line  should  have 
been  moved,  but  due  to  an  oversight,  it 
was  not. 

In  1995,  EPA  de-designated  the 
smaller  3-square  mile  site  and  modified 
the  larger  site  to  allow  for  continued 
disposal  of  all  material,  not  just 
deepening  material.  However,  the  COE 
agreed  not  to  place  any  material  outside 
of  the  4-square  mile  disposal  box. 
During  the  1999-2000  (deepening 
project)  dredging,  a  number  of 
unauthorized  dumps  occurred  to  the 
west  of  the  4-square  mile  site.  To  date, 
studies  indicate  that  some  fine-grained 
material  is  present  to  the  west  of  the  4- 
square  mile  site.  It  is  unknown  at  this 
time  whether  the  disposal  material  is 
moving  from  the  ODMDS  over  the 
berms,  from  the  berms,  is  part  of  the 
unauthorized  dumps  that  occurred  in 
1999  and  2000,  whether  it  is  from  the 
dispersion  of  the  material  during 
disposal  activities  at  the  site,  or  whether 
it  is  some  combination  of  these  four 
possibilities.  Subsequent  investigation 
and  studies  conducted  by  SCDNR  to 
date  have  not  identified  adverse  impacts 
at  index  reef  sites  being  monitored. 
Other  samples  of  the  sand  bottom 
benthic  communities  in  areas  that  now 
have  muddy  sediments  are  still  being 
processed. 
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B.  EIS  Determination 

EPA  has  voluntarily  committed  to 
prepare  Environmental  Impact 
Statements  (EIS)  in  connection  with  the 
designation  of  ocean  disposal  sites  (39 
PR  16186  (May  7,  1974)).  The  need  for 
an  EIS  in  the  case  of  modifications  is 
addressed  in  39  FR  37420  (October  21. 
1974),  section  1(a)(4).  If  the  change  is 
judged  sufficiently  substantial  by  the 
responsible  official,  an  EIS  is  needed 

The  continued  use  of  the  Charleston 
ODMDS  is  vital  to  the  management 
goals  of  the  Plan.  EPA  believes  these 
changes  do  not  warrant  the  preparation 
of  an  Environmental  Impact  Statement 
(EIS). 

EPA's  primary  concern  is  to  provide 
an  environmentally  acceptable  ocean 
disposal  site  for  Charleston  Harbor  area 
dredging  projects  on  a  continued  basis, 

C.  Proposed  Site  Modification 

The  proposed  site  modification  for  the 
Charleston  Harbor  Deepening  Project 
ODMDS  is  the  removal  of  the  line  that 
restricts  disposal  of  fine-grained 
material  and  the  addition  of  four  corner 
coordinates  (4  square-mile  disposal  box) 
that  will  define  where  all  dredged 
material  must  be  placed  within  the 
ODMDS.  In  addition,  ihe  site's  official 
name  is  being  shortened  to  the 
Charleston  ODMDS. 

D.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatorv 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 
action  will  not  have  a  significant  impact 
on  small  entities  since  the  modification 
will  only  have  the  effect  of  providing  an 
environmentally  acceptable  disposal 
option  for  dredged  material  on  a 
continued  basis.  Consequently,  this 
Rule  does  not  necessitate  preparation  of 
a  Regulatory  Flexibilitv  Analvsis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  action  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
cause  any  of  the  other  effects  which 
would  result  in  its  being  classified  bv 
the  Executive  Order  as  a  "major"  rule. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatorv 
Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 


List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  Spptpmber  12,  2001. 
A.  Stanley  Meiburg, 
Artin^  Regional  Administrator.  Region  4. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  Title  40  i.^ 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— {AMENDED] 

1.  The  authority  citation  for  F''art  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15(h)!5).  the  Period  of 
Use  and  the  Restriction  nri  use  of  the 
Charleston  Harbor  Deepening  Project,  is 
proposed  to  be  amended  to  read  as 
follows: 

§228.15     Dumping  sites  designated  on  a 
final  t>asis. 

***** 

(h)*   *    * 

(5)  Charleston,  SC,  Ocean  Dredged 
Material  Disposal  Site 

*         *         *         *         • 

(v)  PericTri  of  Use:  Continued  use, 
(vi)  Restriction:  Disposal  shall  be 
limited  to  dredged  material  from  the 
Charleston  Harbor  area  Ail  dredgpd 
materials  must  be  placed  within  the  hnx 
defined  by  the  following  four  tnrner 
coordinates  (NAD83):  32.65663    N. 
79.75716=  W;  32.64257"  N.  79  72733= 
W:  32.61733"  N.  79  7438T  \V,  and 
32  63142"  N,  79  77367^  VV. 
Additionally,  all  disposals  shall  be  in 
accordance  with  all  provisions  of 
disposal  placement  as  specified  bv  the 
Site  Management  Flan,  which  is 
periodicallv  updated 
***** 

(FR  D(M    01-25411  Filed  10-9-01;  8:45  am) 

BILLING  CODE  6560-5fr-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  587 

[Docket  No.  NHTSA-01 -10435] 
RIN  2127-AI05 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection; 
Fuel  System  Integrity 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTS.^), 
Department  of  Transportation 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  F'ur^iiant  to  the  agency's  grant 
of  a  iietiii.ii)  ii  r  li,;'  ijiaking  from  Mr. 
James  L  htucKi  ,  Nil  I  SA  proposes  to 
update  the  Federal  motor  vehicle  safety 
standards  on  side  impact  protection  and 
fuel  system  integrity  by  requiring  that 
radial  tires  of  certain  specifications, 
rather  than  bias  ply  tires,  be  used  on  the 
moving  barriers  specified  in  these 
standards.  In  conjunction  with  that 
proposal,  NHTSA  also  proposes  to 
delete  certain  outdated  or  incorrect 
specifications  for  the  moving  barriers  in 
those  standards. 

DATES:  You  should  submit  your  written 
ijjinments  so  that  they  are  received  by 
December  10,  2001. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  Street.  SW.  Washington.  DC, 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
(DMS)  website  at  http  J /dms  dot.gov. 
Click  on  'Help  &  Information"  or 
"Help/Info"  to  view  instructions  lor 
filing  your  comments  electronically. 
Regardless  of  how  you  submit  your 
comments,  you  should  mention  the 
docket  number  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  tt^i  hnu  m  ,i!a',  in'U'  \  j^,->;,'f>   Dr. 
William  Fan.  Office  of  Crashworthiness 
Standards.  NP,S-11.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.  Washington.  DC 
20590  Telephone:  (202)  366-4922.  Fax: 
(202)  366-4329. 

For  leqa!  issues:  Nancy  Bell.  Attorney 
AiU  )s  r   ( Iffite  of  the  Chief  Counsel. 
NCC-20.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.  Washington.  DC  20590. 
Telephone:  (202)  366-2992.  Fax:  (202) 
366-3820 
SUPPLEMENTARY  INFORMATION: 

I   Background 

Fedi  ral  Motor  Vehicle  Safety 
Standard  iFMVSS)  No.  214.  Side  impact 
protection  (49  CFR  571.214).  and 
FMVSS  No.  301.  Fuel  system  integrity 
(49  CFR  571 .301).  specify'  impact  tests 
using  moving  barriers.  Paragraph  S6.10 
of  FMVSS  No.  214  contains 
specifications  for  a  moving  deformable 
barrier.  FMVSS  No.  301  contains 
specifications  for  two  1.814  kilogram 
(4.000  pound)  rigid  moving  barriers,  a 
flat  rigid  moving  barrier  (Paragraphs 
S7.2  and  S7.3) '  and  a  contoured  rigid 


'  The  FMVSS  No.  301  flal  rigid  mov  ing  tjarrier  is 
identical  to  the  moving  bamer  spet  ified  for  the 
lateral  moving  barrier  test  in  paragraph  S8,2  of 
FMVSS  No  208.  Occupant  crash  protection  (49  CIFR 
571.208).  At  this  time,  the  lire  specifications  in  SB. 2 

Continued 
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moving  barrier  (Paragraph  S7.5)  Both 
FMVSS  .No   3m  barriers  are  used  to 
assess  vehicle  hiei  system  integrity.  The 
FMVSS  No.  301  flat  rigid  moving  barrier 
is  used  for  testing  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  gross  vehicle  weight 
rating  (GVVVR)  of  4,536  kilograms  ' 
(10,000  pounds)  or  less,  and  the  FMVSS 
No.  301  contoured  rigid  barrier  is  used 
for  testing  large  school  buses  with  a 
GVW'R  greater  than  4.536  kilograms 
(10.000  pounds).  The  FMVSS  No  214 
barrier  is  a  1,367  kilogram  (3.000 
pound)  moving  deformable  barrier  used 
for  testing  passenger  cars,  and 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  2.722 
kilograms  (6.000  pounds)  or  less  in  side 
impact  crashes  G78-15  bias  plv  tires 
are  currently  specified  for  the  FMVSS 
No.  301  barriers  - 

The  tire  specifications  for  the  FMVSS 
No.  214  moving  barrier  are  not  set  out 
in  FMVSS  No.  214.  Rather,  S6  10  of 
FMVSS  No.  214  refers  to  the  moving 
barrier  specified  in  49  CFR  Pari  587 
Side  Impact  Moving  Deformable  Barrier. 
The  tire  specifications  for  that  barrier 
are  contained  in  Drawing  DSL-1278, 
Sheet  2  of  2.  Item  -1 1  and  Note  8  Item 
-11  specifies    Bias  belted  tire  (BF 
Goodrich— €78-15  CLM)  '  On  October 
1991,  Note  8  was  added  to  drawing 
DSL-1278  that  states  'Bias  belted  tire. 
size  P215/75B15,  mav  be  substituted  for 
that  specified  in -11   Inflate  to 
recommended  pressure." 

n.  Petition  for  Rulemaking 

On  Februarv  3,  2000.  Mr  lames  E. 
Stocke.  a  retired  automotive  safety 
engineer,  submitted  a  petition  for 
rulemaking  requesting  that  NHTSA 
amend  FMVSS  No  301  to  require  that 
the  moving  barrier  assembly  be 
equipped  with  P205/75R15  radial  tires 
inflated  to  207  kPa  (30  psi),  replacing 
the  currently  required  G78-15  bias  plv 
tires  inflated  to  165  kPa  (24  psi) 

In  his  petition,  Mr,  Stocke  stated  that 
the  bias  tire  size  designation  referenced 
in  FMVSS  No  301  was  outdated  15 
years  ago  and  that  bias  tires  are  no 


of  FMV.SS  No  208  will  not  be  jmended  FMV,S.S 
No  208  5  lateral  moving  bamer  crash  test  was  pari 
of  an  optional  rpquirpmenl  for  automatic  restraint 
systems  which  can  no  longer  be  utilized  bv 
manufa(,turers  to  certify  their  vehii  les  Vehicle 
manufacturers  are  currently  required  to  fulfill  a 
more  stringent  requirement  hv  installing  air  t»gs 
and  Type  2  seat  belts  in  both  front  outboard 
designated  sealing  positions 

-  Paragraph  S7  5  4  of  FMVSS  No  301  specifies 
G78-15  bias  plv  tires  for  use  on  the  contoured  rigid 
moving  barrier  The  requirements  for  the  FMVSS 
No   301  flat  rigid  moving  barrier  do  not  specify  bias 
plv  tires,  but.  in  practice,  the  flat  rigid  moving 
barrier  utilizes  the  identical  under-stnicture  and 
(i78-15  bias  pU  tires  as  the  contoured  rigid  moving 
bamer 


longer  readily  available  because  they 
have  been  replaced  with  radial  tires.  Mr. 
Stocke  noted  that  the  Society  of 
Automotive  Engineers,  Inc.  (SAE)  [972 
Recommended  Practice  "Moving  Barrier 
Collision  Tests"  was  revised  (in  August 
1997)  to  specif\-  both  P205/75R15  radial 
tires  and  G78-15  bias  ply  tires  for  use 
on  moving  barriers. ' 

Additionally.  Mr  Sificke  stated  that  a 
P205/75R15  tire  inflated  \n  207  kPa  (30 
psi)  is  equivalent  to  a  G78-15  tire 
inflated  to  165  kPa  (24  psi).  Also,  he 
asserted  that  the  tread  width 
specification  for  the  bias  ply  tire  would 
not  be  necessar\  for  a  radial  tire 
specification  because  the  radial  tire  size 
designation  (width  to  height  ratio)  is 
sufficient  to  define  the  tread  width. 
Accordingly,  Mr  Stoc:ke  suggested 
amending  FMVSS  No  301  to  read  as 
follows:  "The  moving  barrier  assembly 
is  equipped  with  P205/75R15 
pneumati(.  tires  inflated  to  207  kPa,"  In 
a  letter  dated  August  16,  2000.  NHTSA 
granted  Mr.  Stocke's  petition  for 
rulemaking. 

III.  NHTSA's  Re$pon.se  to  Petition 

In  reviewing  Mr  Stocke's  pe<ition,  we 
were  guided  by  a  number  of 
considerations.  First,  with  the  increased 
use  of  the  radial  tire  design  over  the  past 
30  years  in  the  VS.  the  bias  ply  tire 
design  has  become  virtually  obsolete. ■* 
The  manufacture  and  use  of  bias  ply 
tires  has  largely  been  replaced  by  the 
manufacture  and  use  of  radial  tires. 
Consequently,  bias  tires  are  not  readily 
available  to  testing  laboratories  at 
present  and  will  become  even  more 
difficult  for  the  laboratories  to  obtain  in 
the  future  Also,  as  the  petitioner  points 
out,  the  SAE  Recommended  Practice  for 
"Moving  Barrier  Collision  Tests"  now 
inf  ludes  spec  ifif:ations  for  radial  tires  as 
well  as  for  bias  ply  tires.  Both  P205/ 
75R15  and  P215/75R15  radial  tires  are 
readily  available  at  present  and  are 
widely  recommended  for  use  by  vehicle 
manufacturers  on  passenger  cars,  small 
passenger  vans,  and  small  sport  utility 
vehicles 

.\nother  consideration  for  the  agency 
IS  the  possible  effect  on  ride  height  (the 
height  at  the  center  of  gravity)  and 
vertical  motion  (bounce)  of  a  moving 
barrier  if  tires  different  from  those 


'  SAE  is  an  organization  wiiich  develops 
voluntary  standards  for  aerospace,  automotive  and 
other  industries.  Many  of  S,^E  s  re<;ommended 
practices  are  developed  using  technical  information 
supplied  bv  vehicle  manufac  turers  and  automotive 
test  laboratories. 

*  According  to  the  Rubber  Manufacturers 
Association's  'Factbook  2000,"  original  equipment 
radial  tires  shipment  sales  surpassed  thos*?  of  bias 
ply  tires  by  a  wide  margin  in  the  earlv  1970s.  In 
1999.  radial  tires  shipments  comprised  99.8'%)  of  the 
replacement  market. 


currently  specified  in  FMVSS  Nos.  214 
and  301  are  used  on  tho.se  barriers.  Bias 
plv  tires  and  radial  tires  are  different  in 
design  and  construction,  and  they 
exhibit  different  performance 
characteristics.  For  instance,  bias  ply 
tires  have  their  inner  carcass  cords  laid 
at  an  angle  of  about  50  degrees  to  the 
center  line  of  the  tread,  and  cords  in 
successive  plies  (two  or  four)  usually 
run  in  a  criss-cross  fashion — an 
arrangement  which  serves  to  equalize 
cord  tensions.  On  the  other  hand,  radjal 
tires  have  cords  which  run  at  right 
angles  to  the  center  line  of  the  tread  and 
parallel  to  the  radius  of  the  tire.  The 
radial  construction  creates  a  tread 
which  is  stiffer  and  a  sidewall  which  is 
more  flexible  than  that  of  a  bias  ply  tire. 
These  factors  may  affect  the 
performance  of  moving  barriers  as 
discussed  below. 

The  moving  barrier  tests  in  FMVSS 
Nos.  214  and  301  specif>'  a  static  barrier 
ride  height,  an  important  impact 
parameter  measurement.  Further,  the 
Laboratory'  Test  Procedure  in  FMVSS 
No,  214  provides  a  guideline  for  barrier 
vertical  displacement.  Because  a  radial 
tire  has  a  lower  profile  and  a  more 
flexible  sidewall  than  a  bias  ply  tire,  the 
use  of  radial  tires,  rather  than  bias  ply 
tires,  on  the  moving  barriers  specified  in 
FMVSS  Nos,  214  and  301  could  affect 
the  barrier  ride  height  (the  center  of 
gravity  height  and/or  barrier  contact 
height).  Additionally,  if  an  improper  tire 
inflation  pressure  is  used,  it  may  affect 
the  barrier's  vertical  motion  as  it  is 
being  towed  during  the  test. 

rV.  Related  Barrier  Tire  Research 

P215/75R15  Radial  Tires 

Recently,  Ford  Motor  Company  (Ford) 
conducted  a  barrier  tire  study  (Ford 
Study)  to  better  understand  the  effect  of 
tires  on  testing  done  pursuant  to  FMVSS 
No,  214  and  96/27/EC,  the  European 
Union  side  impact  directive,'^  This 
study  included  investigating  vertical 
and  horizontal  displacements  of  the 
barriers,  quantifying  cart/barrier 
behavior  at  impact,  and  evaluating 
factors  that  may  contribute  to 
noncompliance  with  the  requirements 
of  the  regulations. 

The  Ford  Study  was  based  on  data 
derived  from  34  U.S.  side  impact  tests 
and  16  European  side  impact  tests 
conducted  in  1997,'^  Three  principal 


■'  Ford  engineers  have  provided  a  copy  of  their 
summarv  report  to  NHTSA  Test  details  are  not 
currently  available.  A  copy  of  the  summary  report 
IS  available  in  the  docket  for  this  Notice. 

"The  Ford  Study  recommended  conducting  eight 
additional  tests  to  measure  the  harrier  motion  Ford 
did  not  conduct  the  additional  tests  because  it 
concluded  that  no  new  information  would  be 
derived  from  resulting  data  NHTSA  concurs  with 
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variables  in  the  study  were  (1)  release 
mechanisms  (pins/chains).  (2)  tire  types 
(bias/radial)  and  (.l)  tire  pressures  (103 
kPa  (15  psi)/221  kPa  (32  psi)).  The  study 
indicated  that  all  34  U.S.  side  impact 
tests  were  within  the  horizontal 
displacement  specification  of  +  /  -  50 
mm  (2  inches)  and  approximately  three- 
fourths  of  the  tests  were  within  the 
vertical  displacement  guideline  of  +/ 
-  20  mm  (0.8  inch).  More  specifically, 
the  test  data  indicated  that  the  barriers 
with  the  P215/75R15  radial  tires 
inflated  to  221  kPa  (32  psi)  were  able  to 
meet  the  +/  -  20  mm  (0.8  inch)  guideline 
in  almost  100%  of  the  tests.  After 
careful  review  of  this  extensive  study. 
NHTSA  has  tentatively  concluded  that 
the  P215/75R15  radial  tire  inflated  to 
221  kPa  (32  psi)  is  an  appropriate 
alternative  to  the  G78-15  bias  ply  tire 
for  use  on  the  FMVSS  No.  214  barrier, 

P205/75R15  Radial  Tires 

As  mentioned  previously.  SAE  1972 
was  recently  revised  to  specif\-  that 
P205/75R15  radial  tires  inflated  to  207 
kPa  (30  psi).  as  well  as  G78-15  bias  ply 
tires  inflated  to  165  kPa  (24  psi).  may  be 
used  on  all  1.814  kilogram  (4.000 
pound)  moving  barriers.  Because  SAE 
will  not  issue  a  Recommended  Practice 
that  has  not  been  approved  by  its  test 
engineers  and  auto  industry- 
representatives.  NHTSA  believes  that 
vehicle  manufacturers  and  their  test 
laboratories  have  already  tested  and 
accepted  the  revised  SAE  1972 
Recommended  Practice,  NHTSA. 
following  the  SAE  Recommended 
Practice,  tentatively  concludes  that  the 
P205/75R15  tires  inflated  to  207  kPa  (30 
psi)  are  appropriate  for  use  on  both  of 
the  1,814  kilogram  (4,000  pound) 
moving  barriers  specified  in  FMVSS  No 
301.  Accordingly.  NHTSA  has 
tentatively  concluded  that  the  P205/ 
75R15  radial  tires  inflated  to  207  kPa 
(30  psi)  is  an  appropriate  alternative  to 
the  G78-15  bias  ply  tire  for  use  on  the 
FMVSS  No.  301  barriers. 

V.  Agency  Proposal 

A.  Radial  Tire  Size  and  Inflation 
Pressure 

While  NHTSA  has  tentatively  made 
conclusions  concerning  the  use  of  one 
tire  (the  P215/75R15  tire  inflated  to  221 
kPa  (32  psi))  for  the  FMVSS  No.  214 
moving  barrier  and  another  tire  (the 
P205/75R15  tire  inflated  to  207  kPa  (30 
psi)}  for  the  FMVSS  No.  301  moving 
barriers,  the  agency  recognizes  that  it 
would  be  easier  for  test  laboratories  to 
use  only  one  size  tires  for  FMVSS  Nos. 


214  and  301  mo\ ing  barriers  Tht' 
agency  therefore  propcises  sptn  ifving 
pither'P215/75Rl5  tires  inflatfd  to  221 
kPa  (32  psi)  for  use  on  FMVSS  Nos.  214 
and  301  moving  barriers  or  P205/75R15 
tires  inflated  to  207  kPa  (30  psi)  for  use 
on  FMVSS  Nos.  214  and  301  moving 
barriers.  In  other  words.  NHTSA  plans 
to  pick  one  of  these  tires  and  specify  it 
in  the  final  rule  for  both  harriers 

As  discussed  above,  the  ride  height 
and  vertical  motion  of  a  moving  harrier 
determine  the  impact  location  and  the 
height  of  the  moving  barrier  can  have  an 
effect  on  test  results  Prior  to  making  a 
final  decision,  the  agency  will  assess  the 
extent  to  which  the  substitution  of  a 
single  tire  may  have  unintended  effects 
on  either  (1)  the  ride  height,  or  (2)  the 
impact  performance  of  the  FMVSS  Nos. 
214  and  301  moving  barriers  For 
example,  in  attempting  to  find  a  set  of 
appropr.ate  radial  tires  (tire  size  and 
inflation  pressure)  for  use  on  the 
FMVSS  No  214  barrier.  NHTSA  is 
concerned  that  a  set  of  four  incorrectly 
inflated  tires  could  result  in  excessive 
barrier  vertical  motion  during  the 
towing  process,  which  could  make  it 
difficult  to  stay  within  the  +      20  mm 
(0,8  inch)  vertical  displacement 
guideline,"  NHTSA  solicits  comments 
and  laboraton*'  test  data  concerning 
these  matters, 

B  Other  Issues 

Tread  Width 

NHTSA  concurs  with  petitioner's 
comments  that  the  tread  width 
specification  for  radial  tires  is  not 
necessary  since  the  radial  tire  size 
designation  is  sufficient  to  define  tread 
width.  For  instance,  the  first  three 
numbers  in  the  P205/75R15  radial  tire 
designation  indicate  that  the  tire  width 
is  205  mm  The  Tire  and  Rim 
Association,  Inc  Yearbooks  contain  a 
chart  to  define  the  maximum 
dimensions  of  grown  tires  in  service." 
According  to  the  chart,  the  maximum 
tire  tread  width  of  a  75  series  aspect 
ratio  tire  is  80  percent  of  the  overall 
width,  Mr,  Stocke  is  correct  that  the 
tread  width  of  P205/75R15  tires  (205 
mm  X  0,8  =  164  mm)  is  within  the 
specification  in  FMVSS  No  301  for  tire 


Ford's  decision  that  the  34  Ford  side  impact  test.s 
and  the  16  European  tests  provide  a  sufficient  data 
basis  for  analysis. 


"To  control  the  impart  hpighl  in  Ihf  impai  '  test 
in  FMVS.S  No  214,  NHTSA  .s  Office  uf  Whu  I.' 
.Safety  C^mpliancre  specifies  a  vertical  displai  emen! 
guideline  of  +/  -  20  mm  (0  8  inch  I  in  its  Ljilxiratorv 
Test  Procedurf  (This  j^uideiine  onU  appllc■^  to 
NHTSA  contractors  rondurtinj!  FMVSS  No  214 
side  impact  compliance  tests  ) 

"  .A  "grown    tire  means  that  a  lire  tias 
experienced  a  growth  or  a  stretch  of  its  fahm 
during  service  Some  tire  tables  shm*  an  allowiini  o 
on  Ihe  maximum  lire  dimensions  to  compensaie  for 
this    growth     To  prevent  the  tire  from  nibbing  Ihe 
vehicle,  vehicle  manufacturers  use  this  maximum 
number  in  their  vehicle  designs 


width  of  1 52  mm  +/  -  25  ram  (6.0  in.  +/ 
-  1.0  in).  Likewise,  the  P215/75R15 
tires  are  within  that  specification  (215 
mm  X  0.8  =  172  mm).  In  addition. 
FMVSS  No.  214  does  not  specif\'  any 
tire  tread  width.  Therefore,  NHTSA 
proposes  that  the  tread  width 
specification  be  deleted  from  the  tire 
specifications  in  FMVSS  No.  301, 

Moments  of  Inertia 

Data  received  from  NHTSA's 
contractors  and  from  the  Vehicle 
Research  and  Test  Center  at  East 
Liberty,  Ohio  (VTRC)  indicate  that  it  is 
extremely  difficuh.  if  not  impossible,  to 
construct  the  FMVSS  No.  301  contoured 
moving  barrier  in  accordance  with  both 
the  center  of  gravity  and  the  moments 
of  inertia  specified  in  FMVSS  No.  301.« 

The  FMVSS  No.  301  moving 
contoured  barrier  test  was  initially 
based  on  an  old  SAE  Recommended 
Practice  which  included  specifications 
for  moments  of  inertia,  as  well  as 
dimensional  drawings  and  a  specified 
center  of  gravity.  In  its  rulemaking  for 
the  FM\'SS  No.  301  contoured  moving 
barrier  (40  FR  18469,  April  28.  1975;  40 
FR  47790.  October  15.  1975),  NHTSA 
retained  the  SAE  Recommended 
Pr.irtice  specifications  of  measurement, 
but  made  modifications  to  the  original 
SAE  design  bs  lowering  the  front  face  of 
the  barrier  design  by  178  mm  (7  inches). 
With  this  modification,  the  moments  of 
inertia  derived  from  the  SAE 
Recommended  Practice  are  difficult  to 
achieve.  However,  there  has  been  no 
reason  to  believe  that  the  actual  barriers 
utilized  by  the  agency  and  by 
manufacturers  have  yielded 
iMappropnate  results. 

Based  on  the  current  measurements, 
excepting  the  moments  of  inertia,  the 
FMVSS  No  301  contoured  moving 
barrier  can  be  constructed  to  the  barrier 
specifications  with  the  dimensional 
drawings  and  the  specified  center  of 
gravity  There  are  no  moments  of  inertia 
specified  for  the  FMVSS  No,  301  flat 
moving  bdrrier  Thereff>r>'   NffT^.^ 
proposes  that  the  moment  nl  ini-rtid 
specifications  for  the  contoured  moving 
barrier  be  removed  fmni  FMVSS  No. 
.U)l 

VI.  Rulemaking  .Analyses  and  Notices 

Executive  Order  12866  I  Federal 
Regulation  i  and  DOT  Regulatory 
Policies  and  Procedures 

This  notu  p  has  not  been  reviewed 
under  EO   12866  After  considering  the 


"  The  moment  of  inertia  is  the  quantitative 
measure  of  the  rotational  inertia  of  a  body.  i.e..  Ihe 
opposition  that  the  body  exhibits  to  having  its 
speed  of  rotation  about  an  axis  altered  by  the 
application  of  a  torque  (turning  force) 
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impacts  of  this  rulemaking  action,  w*' 
have  determined  that  the  action  is  not 
significant  within  the  meaning  of  the 
Department  of  Transportation  regulaton,' 
policies  and  procedures  The  intent  of 
the  rulemaking  action  is  to  update 
regulatory  procedures  that  have  been  in 
effect  for  over  25  years,  in  most  cases, 
the  effect  f)f  the  proposed  amendments 
would  be  to  relax  or  eliminate  burdens 
on  regulated  entities.  This  action  does 
not  involve  a  substantial  public  interest 
or  controversy  The  nilemaking  action 
would  not  have  a  substantial  impact  on 
any  transportation  safety  program  or  on 
state  and  local  governments.  The 
impacts  are  so  minimal  as  not  to 
warrant  the  preparation  of  a  full 
regulatory  e\aluation.  The  tires 
specified  in  the  proposed  rule  are  more 
readily  available  than  those  currently 
specified,  and  they  are  already  widely 
recommended  by  voluntary  standards 
organizations  for  use  by  \ehicle 
manufacturers  for  testing.  Accordingly, 
there  will  be  no  increase  in  the  cost  of 
tires  used  ff>r  testing,  and  we  do  not 
anticipate  any  impact  on  the  ability  to 
conduct  valid  tests  or  anv  other  impact 
on  the  cost  or  ease  of  testing. 

Regulator,'  Flexibility  Act      I 

In  compliance  with  the  Regulatory 
Flexibility  .\ct  (5  U  S.C.  601-612).  we 
have  evaluated  the  effects  of  this  rule  on 
small  entities.  NHTSA  certifies  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
merely  replaces  an  outdated  tire 
specification  for  testing  devices  with  an 
equivalent  current  tire  specification 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  .\ct 
of  1995  (PR.\J  (44  U.S.C.  3501.  et.  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations  NHTSA  has 
reviewed  this  proposal  and  determined 
that  it  does  not  contain  collection  of 
information  requirements. 

I  'nfunded  Mandates  Reform  Act  of  1995 

This  rule  would  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  by 
State,  local,  and  tribal  government.-^   m 
the  aggregate,  or  by  the  private  sector,  uf 
S  100  million  or  more  in  anv  one  year. 
(2  U  S.C    1531  et  seq  ]. 

Executive  Order  1277H  K^ivtl  Justice 
Reform  i 

This  proposed  rule  would  not  have 
anv  retroactive  effect   I'nder  section  49 
U.S.C.  30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 


state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property! 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

S'ationnl  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U  S  C  4321  et  seq]  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  13132  (Federalism! 

E.O.  13132  (64  FR  4  3255.  August  10. 
1999),  revokes  and  replaces  E.O.'s  12612 
"Federalism"  and  12875  "Enhancing 
the  !nlergo\>'rnmental  Partnership." 
E.O.  13132  reciuires  NHTSA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  E.O.  13132  defines  the 
term  "Policies  that  have  federalism 
implications"  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distributicm  of  pfjwer  and 
responsibilities  .iinong  the  various 
levels  of  government.'   Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulatirm  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 


required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

Plain  Language 

E.O.  12866  requires  each  agency  to 
write  all  rules  in  plain  language. 
Application  of  the  principles  of  plain 
language  include  consideration  of  the 
following  questions: 

— Have  we  organized  the  material  to 
suit  the  public's  needs' 

— Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

— Does  the  proposed  rule  contain 
technical  language  or  jargon  that  is 
unclear? 

— Would  a  different  format  (grouping 
and  order  of  sections,  use  of  heading, 
paragraphing)  make  the  rule  easier  to 
understand? 

— Would  more  (but  shorter)  sections 
be  better? 

— Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

— What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  document. 

VII.  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
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How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information^ 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  vou 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  vou 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 


You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http  // 
dms.dot.gov/) 

(2)  On  that  page,  click  on  "search 

(3)  On  the  next  page  (http:, 
dms.dot.gov/search/].  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document  Exam  pip  1! 
the  docket  number  were  "NJHTSA- 
1999-1234,"  you  would  tvpe  "1234 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  tuntams 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  des)rf'd 
comments. 

You  may  download  the  commpnt^ 
However,  since  the  comments  are 
imaged  documents,  instead  tif  word 
processing  documents,  the  downloaded 
comments  are  not  word  searchable 

Please  note  that  even  after  the 
comment  closing  date  wp  will  CDntinue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available  Further, 
some  people  may  submit  late  comments 
Accordingly,  we  recommend  that  vou 
periodically  check  the  Docket  for  new 
material 

List  of  Subjects 

49  CFR  Part  571 

Imports.  Motor  vehicle  safety  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

49  CFR  Part  587 

Incorporation  by  reference.  .Motor 
vehicle  .safety 

In  consideration  of  the  foregoing,  wp 
propose  to  amend  49  CFR  parts  571  and 
587  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  5^1 
would  continue  to  read  as  follows: 

Authority:  49  U.SC;.  322.  :i()1 11    301  IS 
,3016fi  and  30177:  delegation  of  ,ii,!horit\  ,r 
49  CFR  1  50. 


2   Section  571  301  would  be  amt'iuleil 
by  revising  S7  5.2.  ,S7  S  4  duA  ^"  "-  '•.   by 
removing  57  5.6:  and  b\  <i.i(li!i^  .s~  ••  to 
read  as  follows 

§571.301     Standard  Ho  301    Fuel  system 
integrity 

S7  5  2  The  iiiov mi;  contoured  barrier, 
including  the  impact  surface, 
supporting  structure,  and  carriage,  has  a 

mass  of  1,814  kg  r  2,1  kg  witii  tlu  mass 
distributed  so  thnt  4(ih  ki;  :   ;  .  kt  is  at 
each  rear  wheel  diid  4M"  k't  -  ;  i  kg  is 
at  each  front  wheel    'I  he  (  en!er    -! 
gravit)  IS  ioidted  i   c^  nun  i  ja  inn; 
rearward  of  the  front  \sfieel  axis,  in  the 
vprtK.al  htngitiuiinn;  [ij.ine  of  symmetry. 
401  mm  above  the  eroiind 


S7  5  4  T'fie  I  OIK  rete  surface  upon 
which  the  \'ehii  ]e  ,>  tested  is  level, 
rigid   dnd  of  uniform  construction,  with 
a  '-kid  niinit>er  i-f  -'  when  measured  in 
ai  rordaiK  '^  uiih  .\n;erican  Society  of 
Testing  and  M,iten,iK  Mi'thod  E;  274- 
h5T  at  64  km  h   ■  no'tint:  water  delivery 
as  specified  m  j  .ir.iui,!;  :.  :'.l  of  that 
method 

.S"  .')  s  The  barrier  assembly  is 
released  from  the  guidance  mechanism 

immediately  prior  ti.  iin(,iact  with  the 
vehicle. 

S7.6 

i.Mterndtive  i] 

The  mo\!nt;  fiarrier  ■ib'-'Miifsiies 
specifip(i  m  .S"  2   .S"  i  ,ino  s-  5  are 
equipped  with  F2r)  "',}<.]'>  [  neumatic 
tires  inflated  t(j  221  kJ'd 

■•■Mterndtue  2] 

The  mo\  iiig  hdrrHT  assemblies 
spec-ified  in  ,S"  .:   ,S"  1  and  S"  5  are 
equipped  with  F2{i'')  "'iKlS  pneumatic 
tire.v  inflated  to  20"  kFd 


3   Figure  2  at  the  end  of  section 
571  301  would  be  re\ised  to  read  as 


iolhiw--    jhlank  patio 
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PART  587— DEFORMABLE  BARRIERS 

4.  The  authority  citation  for  part  587 
would  continue  to  read  as  follows: 

Authority:  49  U.S. (J,  322.  .30111.  .301  l.i. 
,30117.  30166  and  30177;  delegation  of 

aiithoritv  at  49  CFR  1  =>u 


5,  Section  587,6  would  be  amended 
by  revising  paragraph  (b)(l  1  to  road  ,,< 
follows: 

§  587.6    General  description. 


(b)ll)  The  specification^  fir  th<'  fin 
assembly  of  the  moving  deformaliln 
barrier  are  provided  in  the  drawings 


-h.  un  ;:,  DM  -1278,  dated  (date  of  the 

f:n.il  rir.rA  iiiu  i  h.ingej. 

Issued  on  October  4,  2001. 

Stephen  R    Kr,it/ki 

Assonatp  Aaminisiratorfor  Safety 

Performance  Standards. 

[FR  Doc.  01-25428  Filed  10-9-01;  8:45  am) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  ottier  tnan  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings   agency  decisions  and 
rulings,  delegations  of  authority  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-085-1]  ' 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA 
ACTION:  E.xtension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  thi.'< 
notice  announces  the  AnimaJ  and  Plant 
Health  Inspection  .Services  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
restrictions  related  to  the  importation  of 
pork  from  Mexico 

DATES:  We  invite  vou  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  December 
10, 2001 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to;  Docket  No,  01-O85-1 
Regulatory  Analysis  and  Deveioprneut, 
PPD,  .APHIS,  Suite  3C03  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238  Please  state  that  vour  comment 
refers  to  Docket  No  01-085-1 

You  may  read  any  c;ommBnts  that  we 
receive  on  this  docket  in  our  reading 
room  The  reading  room  is  located  in 
room  1141  of  the  L'SDA  South  Building, 
14th  Street  and  Independence  Avenue 
S\V  .  Washington.  DC  Normal  reading 
room  hours  are  8  am   to  4  30  pm  . 
Monday  through  Fridav.  except 
holidays  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 


available  on  the  Internet  at  http:// 

www.aphis.usda.gov/ppd/rad/ 

webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  rfstrif;tions  related  to  the 
importation  of  pork  from  Yuc;atan  and 
Sonora,  Mexico,  contact  Dr.  Michael 
David.  Assistant  Director.  Sanitary 
International  Standards  Team,  National 
Center  for  Import  and  Export.  VS. 
APHIS,  4700  River  Road  Unit  33, 
Riverdale,  MD  20737-7477,  (301)  734- 
8093.  For  copies  of  more  detailed 
information  on  the  information 
collection,  ccmtact  Mrs.  C^eleste  Sickles, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title.  lnip(jrtati(.>n  of  Pork  and  Pork 
Products  From  Yucatan  and  Sonora, 
Mexico. 

OMB  Number:  0579-01 38. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection, 

Abstract:The  .Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  r  S  Department  of  Agriculture  is 
responsible  for  administering 
regulations  to  prevent  the  importation  of 
animal  diseases,  such  as  hog  cholera 
(also  known  as  classical  swine  fever), 
into  the  I'nited  States,  The  regulations 
in  9  CFR  part  94  currently  provide  for 
the  impf)rtation  of  pork  anii  pork 
products  into  the  United  States  from 
Yucatan  and  Sonora.  Mexico,  under 
certain  conditions  These  conditions 
ensure  that  the  pork  or  pork  products 
pose  a  negligible  risk  of  introducing  hog 
cholera  into  the  United  States,  The 
regulations  require  the  use  of  two 
information  collection  activities,  the 
completion  of  a  foreign  meat  inspection 
(  ertificate  and  the  placing  of  serially 
numbered  seals  on  shipping  containers 
These  information  collection  activities 
are  necessary  to  ensure  that  the  pork 
and  pork  produfts  are  derived  from 
^wlne  slaughtered  at  federally  inspected 
slaughter  plants  and  meet  other 
conditicms  of  the  regulations,  and  that 
the  shipments  have  not  been  tampered 
with  en  route  to  the  United  States. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 


information  collection.  These  comments 
will  help  us; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
.•\gencv  functions,  including  whether 
the  information  will  have  practical 
utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  of  this  collection  of 
information  is  estimated  to  average  1.0 
hour  per  response. 

Respondents:  Federal  animal  health 
authorities  in  Mexico,  and  personnel  in 
Yucatan  and  Sonora,  Mexico,  who 
operate  slaughtering  and  processing 
plants  and  who  engage  in  the  export  of 
pork  to  the  United  States. 

Estimated  annual  number  of 
respondents:  10. 

Estimated  annual  number  of 
responses  per  respondent:  4. 

Estimated  annual  number  of 
responses:  40. 

Estimated  total  annual  burden  on 
respondents:  40  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record 

Done  in  Washington.  DC".,  this  .Ird  dav  nf 
October  2001 
W.  Ron  DeHaven. 

Acting  Administrator.  .Animal  and  Plant 
Uralth  Inspection  .S>n/rr 
IFR  Do(;,  01-2,5372  Filed  10-4-01;  8:45  am) 
BILUNG  CODE  3410-34-U 
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DEPARTMENT  OF  AGRICULTURE 

Commodtty  Credit  Corporation 

Financial  Assistance  To  Promote 
Water  Conservation  in  the  Klamath 
Basin 

AGENCY:  Commoditv  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  intent  to  make  monies 

available  to  promote  water  conservation 

in  the  Klamath  Basin. 

SUMMARY:  Section  2104  of  the 
Supplemental  Appropriations  Act. 
2001,  Pub.  L  107-20.  provided  for 
financial  assistance  to  eligible  producers 
to  promote  water  conservation  in  the 
Klamath  Basin.  This  notice  sets  out  the 
method  by  which  the  payment  will  be 
distributed  on  behalf  of  eligible 
producers  to  eligible  owners  and 
operators  who  did  not  receive  certain 
expected  deliveries  of  irrigation  water 
within  the  Klamath  Basin  during  the 
past  crop  year,  and  who  agree  to 
promote  water  conservation  methods  in 
future  agricultural  activities. 
FOR  FURTHER  INFORMATION  CONTACT:  Ilka 
Gray,  Agricultural  Program  Specialist. 
USDA/FSA/CEPD/STOP  0513,  1400 
Independence  Ave.,  S.W..  Washington. 
DC  20250-0513,  (202)  690-0794,  or 
email  at;  ilka_gray@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
2104  of  the  Supplemental 
Appropriations  Act,  2001  (Pub  L  107- 
20),  provided  $20,000,000  to  make 
available  financial  assistance  to  eligible 
producers  to  promote  water 
conser\-ation  in  the  Klamath  Basin 
(Basin).  The  Basin  is  located  in  the  high- 
desert  inter-mountain  region  of  Klamath 
County,  Oregon,  and  Siskiyou  and 
Modoc  Counties,  California.  There  are 
typically  over  220,000  acres  of  irrigated 
crops  in  the  Basin  including:  alfalfa, 
50,450  acres;  barley,  31,700  acres;  other 
hay,  27,160  acres;  and  oats.  8.800  acres. 
Cropland  in  the  area  is  traditionallv 
serviced  by  the  deliveries  of  water  bv 
the  U.S.  Bureau  of  Reclamation's 
(USBR)  Klamath  Project  (Project)  which 
also  delivers  water  to  the'Tule  Lake  and 
Lower  Klamath  National  Wildlife 
Refuges.  The  Project  was  authorized  by 
President  Theodore  Roosevelt  in  1905. 
USBR  is  an  entity  within  the  U.S. 
Department  of  Interior  (USDOI). 

From  September  1.  2000,  through 
March  26,  2001.  the  Basin  watershed 
received  about  32  percent  of  normal 
precipitation.  Stream  flows  were 
estimated  by  USBR  hydrologists  to  be  at 
about  29  percerlt  of  normal.  Meanwhile, 
as  estimated  by  the  U.S.  Department  of 
Agriculture's  Natural  Resources 
Conservation  Service,  the  estimated 


snow  pack  in  the  upper  Basin  was  about 
34  percent  of  normal   Because  of  record 
low  levels.  USBR  determined  on  .April 
6,  2001,  that  water  could  not  be 
delivered  under  the  Project  to  the 
producers  who  normally  use  Project 
water  for  irrigation  purpose.^  There  are 
ahout  1,400  agricultural  producers 
whose  land  normally  receives  Klamath 
Basin  Irrigated  Contract  Acres  (Contract 
Acres)  in  the  Basin  whose  farming 
operations  were  substantially  impacted 
by  the  water  shortage 

To  assist  producers  adversely  affected 
by  the  drought.  Congress  included  in 
section  2104  of  Pub  L   107-20  S20 
million,  to  remain  a\-a!lah]c  until 
expended,  from  amounts  available  to 
the  U.S.  Department  of  Agriculture's 
Commodity  Credit  Corporation  under  15 
use  713a-4,   'for  the  Secretary  of 
Agriculture  to  make  available  financial 
assistance  to  eligible  producers  to 
promote  water  conservation  in  the 
Klamath  Basin,  as  determined  bv  the 
Secretary."  In  addition,  the  statute 
specified  that  to  the  extent  that 
regulations  might  be  found  tn  he 
needed,  the  issuance  of  reguldtions 
promulgated  pursuant  to  this  new 
authority  would  be  made  without  regard 
to:  (1)  The  notice  and  comment 
provisions  of  section  553  of  title  5. 
United  States  Code;  (2)  the  Statement  of 
Policy  of  the  Secretary  of  Agriculture 
effective  luly  24.  197]  (36  FR  13804), 
relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
rulemaking;  and  (3)  chapter  35  of  title 
44,  United  States  Code  (commonly 
known  as  the  "Paperwork  Redut  tinn 
Act").  It  was  also  specified  that  in 
carr\-ing  out  this  section  the  Secretary 
should  use  the  authority  provided  under 
section  808  of  title  5.  United  States 
Code,  which  exempts  certain  rules  from 
having  to  undergo  certain  Congressional 
oversight  procedures  prior  to  the  time 
that  the  rules  are  made  effective 

Eligibility 

FSA  will  use  data  on  Basin  farming 
operations,  along  with  data  from 
USDOI,  to  identify  the  universe  of 
eligible  producers  Anyone  that  has  an 
interest  in  the  eligible  land  may  also 
contact  the  FSA  office  to  determine 
eligibility. 

Land  within  the  Horsefly  and  Langej] 
Valley  Irrigation  Districts  in  the  Basin 
received  water.  Accordingly,  land  in 
those  districts  will  not  be  eligible  for 
payment  under  this  new  program 
Likewise,  under  the  2001  Klamath  BaMn 
Pilot  Irrigation  Demand  Reduction 
Program.  USBR  purchased  water 
normally  provided  to  about  16.000  acres 
in  the  Basin  and.  because  these 
producers  have  already  been  or  will  hv 


compensated  through  that  effort,  this 
land  will  alsn  be  generally  ineligible  for 
this  assistance.  Benefits  will  be  made 
available  for  producers  that  sold  water 
to  USBR  for  a  per  acre  amount  less  than 
per  acre  payment  that  would  otherwise 
be  available  to  eligible  land.  The 
potential  payment  will  be  equal  to  the 
difference  between  the  two  amounts.  In 
no  case  may  this  per  acre  payment, 
taken  in  the  aggregate  with  the  USBR 
per  acre  payment,  exceed  the  per  acre 
payment  otherwise  payable  under  this 
new  program. 

Funds  will  be  divided  up  according  to 
contract  acres  and  according  to  payment 
shares  indicated.  Such  shares  must  be 
agreed  to  by  the  owner  and  operator 
located  on  the  eligible  land.  Only 
undisputed  requests  for  assistance  will 
be  paid.  Producers  will  be  provided 
with  information  on  what  kinds  of 
conservation  measures  might  be 
undertaken  and  other  options  as  may  be 
avaulable  to  them.  Such  actions  may 
include:  (1)  moving  to  less  water- 
intensive  crops,  (2)  improving  irrigation 
scheduling,  and  (3)  developing  on-farm 
irrigation  improvements  such  as  land- 
leveling,  canal  maintenance,  and 
sprinkler  calibration.  FSA  can  provide 
producers  with  assistance  in 
determining  the  best  water  conservation 
practice(s)  for  their  operation.  All 
participating  producers  will  agree  to 
promote  water  conservation  methods  in 
future  agricultural  activities  as  a 
condition  of  payment.  FSA  will  keep 
this  agreement  on  file  with  the 
producers'  other  USDA  records,  and 
i''cipients  may  be  subject  to  monitoring 
and/or  enforcement  measures. 

Further  information  about  the 
program  will  be  made  available  at  the 
local  Farm  Service  Agency  offices  of  the 
USDA. 

Signed  at  Washington.  DC,  on  October  4. 
2001 

lames  R.  Little, 

Acting  Administrator.  Farm  Service  Agency 

and  Acting  Executive  Vice  President, 

Commodity  Credit  Corporation. 

(PR  Doc.  01-25462  Filed  10-5-01;  9:50  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Broad  Creek  Watershed.  DE 

AGENCY:  Natural  Resources 
Conservation  Service.  Delaware. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 
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summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (4U 
CFR  part  1500):  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Naturni 
Resources  Conser.ation  Service.  I'.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statempnt 
is  not  being  prepared  for  the  Broad 
Creek  Watershed.  Sussex  Co"unty, 
Delaware 

FOR  FURTHER  INFORMATION  CONTACT: 

Elesa  K.  Cottrell.  State  ("nnservationist. 
Natural  Resources  Conservation  Servit  p 
(NRCS),  Suite  101.  1203  College  Park 
Dr..  Dover.  Delaware  19904-8713. 
telephone  (302) 678-4160 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federallv  assisted  action  indicates  that 
the  prcjject  will  not  cause  significant 
local,  regional,  or  national  impacts  nn 
the  environment.  As  a  result  of  these 
findings.  Elesa  K  Cottrell.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  ot  an 
environmental  impact  statement  are  not 
needed  for  this  project 

This  watershed  protection  plan  is  a 
plan  for  water  quality  improvement  and 
watershed  protection  within  the  Brcjad 
Creek  watershed  This  will  be 
accomplished  through  accelerated 
technical  and  financial  assistance  to 
plan  and  install  needed  conservation 
measures.  These  measures  include 
agricultural  waste  management  systems. 
waste  storage  structures,  livestock 
composters.  nutrient  management. 
conservation  buffers,  and  irrigation 
water  management. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  abo\e 
address  Basic  data  developed  during 
the  environmental  assessment  and 
planning  phase  of  this  project  are  on  file 
and  may  be  reviewed  by  contacting  Paul 
M.  Petrichenko.  Assistant  State 
Conservationist,  at  the  above  address 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

(Catalog  of  pV'deral  I>)mHs'!i  ,^ssistance 
Program  So  10  904  WdtHrshfd  Protection 
and  FJood  Pr^^vMntinn  Program.  Office  of 
Management  and  Budget  Cirrular  A-95 
regarding  State  and  local  clearing  house 
review  of  Federal  and  federallv  assisted 
programs  and  project  is  applicable) 


Dated:  September  5.  2001. 
Elesa  K.  Cottrell. 
State  Conservationist. 
(PR  Doc.  01-25.129  Filed  10-9-01;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 

ACTION:  Notice  of  availabilitv  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  four  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG  The  revised 
standards  are;  Contour  Farming  (330); 
Water  and  Sediment  Control  Basin 
(63ft1;  Constructed  Wetland  (656);  Forest 
Stand  Improvement  (666)  These 
practices  mav  be  used  in  conservation 
svstems  that  treat  highlv  erodible  land 
and/or  wetlands. 

DATES:  Comments  will  be  received  for  a 
30-dav  period  commencing  with  this 
date  of  publu  ation 

ADDRESSES:  Address  all  requests  and 

comments  to  lane  E  Hardisty.  State 
Conservationist.  Natural  Resources 
Conservation  Service  (NRCS).  6013 
Lakeside  Blvd  .  Indianapolis,  Indiana 
46278  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  mav  submit  vour  electronic 
requests  and  comments  to 
darTell.brown@in.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 

E  Hardistv.  317-290-3200 

SUPPt-EMENTARY  INFORMATION:  Section 

343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law. 
revisions  2  made  to  NRCS  state 
technical  guides  used  to  cany  out 
highly  enjdihle  land  and  wetland 
provisions  of  the  law.  shall  be  made 
available  for  public  review  and 
comment   For  the  next  30  days,  the 
NRCS  in  Indiana  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  hv  the  NRCS  in  Indiana 
regarding  disposition  of  those  comments 
and  d  final  determination  of  changes 
will  be  made. 


Dated:  September  17.  2001 
Jane  E.  Hardisty. 

Staff'  Qnisf'n-ationist.  Indianapolis.  Indiana. 
fFR  Doc.  01-25328  Filed  10-9-01;  8:45  amj 

BILLING  CODE  3410-16-^ 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Performance  Review  Board 
Membership;  Correction 

SUMMARY:  In  FR  Doc.  01-23281 
published  on  page  48232  in  the  Federal 
Register  on  September  19,  2001,  the  list 
of  executives  eligible  to  serve  on  the 
Economics  and  Statistics 
Administration  Performance  Review 
Board  requires  a  change  to  the  spelling 
of  one  name  and  the  addition  of  two 
board  members.  Change  the  name  of 
"Brent  R.  Moton"  to  read  "Brent  R. 
Moulton '.  and  add  the  names:  Alan  C. 
Lorish  and  Gloria  Gutierrez. 

Dated:  October  3.  2001. 
James  K.  White, 

Associatf  I  'ndpr  Serretan,-  for  Management, 

Chair.  Performance  Review  Board 

[FR  Doc.  01-25377  Filed  10-9-01.  8:45  am! 

BILUNG  CODE  3S10-BS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-507-502] 

Certain  In-Shell  Pistachios  From  Iran: 
Initiation  of  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  new 
shipper  review  on  certain  in-shell 
pistachios  from  Iran. 

summary:  On  July  31,  2001,  the 
Department  of  Commerce  (the 
Department)  received  a  request  to 
conduct  a  new  shipper  review  of  the 
antidumping  duty  order  on  certain  in- 
shell  pistachios  (in-shell  pistachios] 
from  Iran.  In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  19  CFR 
351.214(d),  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  October  10.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dena  Aliadinov  or  Donna  Kinsella,  AD/ 
CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S  Department  of 
Commerce.  14th  Street  and  Constitution 
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Avenue,  N\V.,  Washington,  DC  20230; 
telephone:  (202)  482-3362  or  (202)  482- 
0194,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2001). 

Background 

On  July  17.  1986.  the  Department 
issued  an  antidumping  duty  order  on  in- 
shell  pistachios  from  Iran.  See 
Antidumping  Duty  Order;  Certain  In- 
Shell  Pistachios  From  Iran.  51  PR  25922 
duly  17,  1986).  This  order  covers  raw 
in-shell  pistachios  and  specifically 
excludes  roasted  in-shell  pistachios.  See 
Certain  In-Shell  Pistachios  From  Iran; 
Clarification  of  Scope  in  Antidumping 
Duty  Investigation.  51  FR  23254  (June 
26,  1986).  In  October  1987,  the  United 
States  imposed  a  trade  embargo  on 
imports  of  all  products  to  the  United 
States  from  Iran.  Effective  April  28. 
2000,  the  Department  of  the  Treasury 
lifted  the  embargo  on  imports  of  certain 
Iranian-origin  foodstuffs  (including 
pistachios)  and  carpets. 

On  July  31,  2001.  the  Department 
received  a  timely  request  from  Tehran 
Negah  Nima  Trading  Company.  Inc., 
trading  as  Nima  Trading  Company 
(Nima).  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(c),  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  in-shell 
pistachios  from  Iran.  This  order  has  a 
July  anniversary  month. 

Period  of  Review 

The  period  of  review  (POR)  is  July  1 , 
2000  through  Jime  30,  2001. 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.214a))(2).  Nima  certified  that:  (1)  It 
did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI)  (April  1,  1985 
through  September  30,  1985);  and  (2) 
since  the  initiation  of  the  investigation, 
on  October  23,  1985,  it  has  never  been 
affi hated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
to  the  United  States  during  the  POI, 
including  those  exporters  or  producers 
not  individually  examined  during  the 
investigation.  Nima  also  submitted 
dociunentation  establishing  the 
following:  (1)  The  date  on  which  it  first 
shipped  subject  merchandise  for  export 
to  the  United  States;  (2)  the  volume  of 


that  shipment;  and  (3)  the  date  of  thi' 
first  sale  to  an  unaffiliated  i  ustdmcr  in 
the  United  Stales 

As  Nima  meets  the  eligibility 
requirements  for  a  new  shipper  review, 
we  are  initiating  a  new  shipper  review 
of  the  antidumping  duty  order  nn  in- 
shell  pistachios  from  Iran,  in  accordance 
with  section  751{a)(2)(B)(ii)  of  the  Act 
and  19  CFR  351  214(d)(1)   In  accordance 
with  19  CFR  351.214(i)(li.  we  intend  td 
issue  the  preliminary  results  of  this 
review  no  later  than  180  days  after  the 
day  on  which  this  new  shipper  re\iew 
is  initiated 

Concurrent  with  pubhcalion  ot  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  dllow.  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  Nima  until  the  complpticti  n\  this 
new  shipper  review 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protectee  or<ier  m 
accordance  with  19  CFR  351  lO.S  aiiii 
351.306. 

This  initiation  notice  is  published  in 
accordance  with  section  751laH2i(B)(ii) 
of  the  Act  and  19  CFR  351.214  and 
351  221(c)(l)(i). 

Dated   Odoher  i   2001 
)oseph  A.  Sjjetnni, 

Deputy  Assistant  Si'rrctnn.    AD'CVD 
Enforcement  Group  III 

!FR  Do(  ,  01-2,5408  Filed  10-9-01,  8.45  amj 
BILUNG  CODC  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-609] 

C«rtain  Stainless  Steel  Range*  From 
India;  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  10.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  Robert  James,  AD/ 
CVD  Enforcement,  Office  8,  Group  III, 
Import  Administration,  Internationa! 
Trade  Administration.  US  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington 
DC  20230;  telephone:  (202)  482-5222,  nr 
(202)  482-0649,  respectively. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Tariff  Act) 


requires  tlie  Depariiiient  of  Commerce 
ithe  Department)  to  malce  a  preliminary 
delerminatiun  withm  245  days  after  the 
last  day  of  the  month  in  w.hich  occurs 
the  anniversary  of  the  date  of  the  order. 
or,  if  it  is  not  practicable  to  complete  the 
review  within  this  time  period,  within 
365  davs 

Baclcground 

On  March  22.  2001 .  the  Department 
published  in  the  Federal  Register  the 
notice  of  initiation  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  flanges  from 
India,  covering  the  period  February  1, 
2000  through  January  31 ,  2001 
[Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  66  FR  16037. 
March  22,  2001).  The  preliminan,- 
results  are  currently  due  no  later  than 
October  31.  2001.  The  respondents  are 
Echjay  Forgings  Ltd  (with  affiliate 
Pushpaman),  Isibars,  Ltd.,  Panchmahal 
Steel  Ltd..  Patheja  Forgings  &  Auto 
Parts,  Ltd    and  Viraj  Forgings,  Ltd. 

Extension  of  Time  Limit 

The  Department  has  determined  that 
because  this  review  involves  complex 
issues,  such  as  comparison  market 
selection  and  model  definition,  it  is  not 
practicable  to  complete  the  preliminary 
results  of  review  within  the  original  245 
day  time  limit  mandated  by  section 
75Ua)(3)(Aj  of  the  Tariff  .\c\  and  section 
351  213(h)(1)  of  the  Department's 
regulations  Therefore,  the  Department 
is  extending  the  tune  Umit  for 
completion  of  the  preiinnnar}'  results 
until  February  28.  2002  in  accordance 
with  section  351.213(h)(2). 

Dated:  October  2.  2001. 

Joseph  A.  Spetrini. 

Lk'puty  Assistant  Secretary,  AD/CVD 
Enforcement  Group  HI. 

TR  D(K    01 -:s4nF.  Filed  10-9-01;  8:45  am) 

BtU.IMG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-B69.  A-428-831    A-475-831    A  423- 
810.  A-821-814.  A-791-811    A-469-811    A- 
S83-S38) 

Notice  of  Postponement  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Structural  Steel  Beams 
From  tt>e  People's  Republic  of  China 
Germany,  Italy,  Luxembourg,  Russia. 
South  Africa,  Spain,  and  Taiwan 

AGENCY:  Import  .Administration. 
international  Trade  .Administration, 
Department  of  Commerce. 
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summary:  \Vh  are  postponing  the 
preliminarv  (leterminations  in  the 
antidumping  duty  invpstigatiuns  of 
structural  stpel  beams  from  the  People's 
Republic  of  Ch'na.  Germany.  Italy, 
Luxembourg.  Russia.  South  Africa, 
Spain,  and  Taiwan 
EFFECTIVE  DATE:  CJctf)bf>r  9   ^00  1 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberuer  (LuxembourgJ  at  (202) 
482-4136;  Katherine  lohnson  (Taiwan) 
at  (202)  482-1929;  Lvn  lohnson 
(People's  Republic  of  China)  at  (202) 
482-5287;  Thomas  Schauer  (G«»rmany) 
at  (202)  482-0410;  Alysia  Wilson  (Italy) 
at  (202)  482-0108;  Hermes  Pinilla 
(Russia!  at  (202)  482-3477;  David 
Dirstine  (South  Africa)  at  (202)  482- 
4033;  lennifer  Gf'hr  (Spain)  at  (202) 
482-1779;  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  (x)mmerce.  14th 
Street  and  Constitution  Avenue  \\V. 
Washington.  DC.  20230. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1.  199.T.  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguav  Round 
.Agreements  Act  (UR-AA)   In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2001). 

Postponement  of  Preliminarv 
Determinations:  On  June  12,  2001   the 
Department  published  the  initiation  of 
the  antidumping  duty  investigations  of 
imports  of  structural  steel  beams  from 
People's  Republic  of  China.  Germany. 
Italy.  Luxembourg.  Russia,  South  Africa. 
Spain,  and  Taiwan.  The  notice  of 
initiation  stated  that  we  would  make 
our  preliminar\  determinations  for 
these  antidumping  dut\'  investigations 
no  later  than  140  days  after  the  date  of 
i'ssuance  of  the  initiation  [i.e..  October 
30.  2001 )   See  S'otire  oflnitiatinn  of 
Antidumping  Duty  Investigations: 
Structural  Steel  Beams  From  the 
People's  Republi(  at  China.  Germany. 
Italy.  Luxembourg.  Russia.  South  Atnca. 
Spain,  and  Tanvan.  fifi  FR  U()4H  'lune 
12. 2001) 

On  September  25.  2001,  the 
petitioners  '  made  a  timeh  re(juest 
pursuant  to  19  CFR  351, 205(e)  for  a  31- 
dav  postponement  of  the  prelitninar\' 
determinations,  or  until  November  30. 
2001   The  petitioners  requested  a 
postponement  of  the  preliminary 


Ihi'  fK'titionprs  are  Committpe  for  Fair  Beam 
liiifiun^  I   (.FBI")  and  its  individual  members. 
N<  rlf)  A.'stem  Steel  and  Wire  Qimpany.  Nucor 
t^)rporHlion,  Nucor-Yamato  Steel  (ismpanv.  and 
TXl-r;haparral  Steel  Companv 


determinations  in  order  to  provide  the 
Department  additional  time  in  which  to 
review  the  responses  and  issue  requests 
for  clarification  and  additional 
information  prior  to  the  issuance  of  the 
preliminary  determinations. 

For  the  reasons  identified  by  the 
petitioners,  and  because  there  are  no 
compelling  reasons  to  deny  the  request, 
we  are  postponing  the  preliminary 
determinations  under  section  733(c)(1) 
of  the  Act.  We  will  make  our 
preliminary  determinations  no  later 
than  November  30.  2001. 

This  notice  is  published  pursuant  to 
sections  733(f)  and  777(i)  of  the  Act. 

Dated:  October  2.  2001. 
foseph  \.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc,  01-25405  Filed  10-9-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-«19] 

Final  Results  of  Sunset  Review; 
Countervailing  Duty  Order  on  Certain 
Pasta  From  ttaly 

AGENCY:  lm[iort  .-Ktiministration, 
International  Trade  .Administration, 
Department  of  C^ommerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Review: 
Countervailing  Duty  Order  on  Certain 
Pasta  from  Italy. 

SUMMARY:  On  fune  1,  2001.  the 
Department  of  Commerce  ("the 
Department  ")  initiated  a  sunset  review 
of  the  countervailing  duty  order  on 
certain  pasta  ("pasta")  from  Italy  (66  FR 
29771)  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930.  as  amended  ('the 
Act").  On  the  basis  of  a  notice  of  intent 
to  participate  and  adequate  substantive 
comments  filed  on  behalf  of  the 
domestic  interested  parties,  and 
inadequate  response  from  respondent 
interested  parties,  we  determined  to 
conduct  an  expedited  (120-day)  sunset 
review  of  this  countervailing  duty  order. 
Based  on  our  analvsis  of  the  comments 
received,  we  find  that  revocation  of  the 
countervailing  dutv  order  would  be 
likeK'  to  lead  to  cf)ntinuation  or 
recurrence  of  a  i:ounter\ailable  subsidy. 
The  net  countervailable  subsidy  and  the 
nature  of  the  subsidy  are  identified  in 
the  Final  Results  of  Review  section  of 
this  notu  e 

EFFECTIVE  DATE:  October  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V  Douthit  or  Carole  A.  Showers, 


Office  of  Policy  for  Import 
Administration.  International  Trade 
.Administration,  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively, 
SUPPLEMENTARY  INFORMATION: 

Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreement  Act  ("UR.AA"),  The 
Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
(    Sunset")  Reviews  of  Antidumping 
and  Countervailing  Duty  Orders.  63  FR 
13516  (March  20.  1998)'("Sunse/ 
Regulations"),  and  in  19  CFR  Part  351 
(2000)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
Policies  Regarding  the  Conduct  of  Five- 
vear  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Dutv 
Orders:  Policv  Bulletin,  63  FR  18871  ' 
(April  16,  1998)  ("Sunset  Policy 
Bulletin"). 

Scope  of  Order 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions.  Excluded  from  the  scope  of 
this  order  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
drv  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Istituto 
Mediterraneo  Di  Certificazione  ("IMC"), 
by  Bioagricoop  Scrl,  by  QC&I 
International  Services,  by  Ecocert  Italia, 
bv  the  Conzorzio  per  il  Controllo  dei 
Prodotti  Biologici,  or  by  the 
Associazione  Italiana  per  I'Agricoltura 
Biologica.  The  merchandise  subject  to 
this  order  is  currently  classifiable  under 
item  1902.19.20  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
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("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

(1)  On  August  25.  1997.  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  countervailing  duty  order 
(See  August  25,  1997  memorandum 
from  Edward  Easton  to  Richard 
Moreland.  which  is  on  file  in  Central 
Record  Unit  ("CRU")  in  Room  B-099  of 
the  main  Commerce  building.) 

(2)  On  July  30,  1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  countervailing 
duty  order.  (See  July  30,  1998  letter 
fi"om  Susan  H.  Kuhbach,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  which  is  on  file  in  the 
CRU). 

(3)  On  October  26,  1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
Within  the  scope  of  the  countervailing 
duty  order.  On  May  24,  1999,  we  issued 
a  final  scope  ruling  finding  that, 
effective  October  26.  1998,  pasta  in 
packages  weighing  or  labeled  up  to  (and 
including)  five  pounds  four  ounces  is 
within  the  scope  of  the  countervailing 
duty  order.  (See  May  24,  1999 
memorandum  from  John  Brinkmann  to 
Richard  Moreland,  which  is  on  file  in 
the  CRU. 

Background 

On  June  1.  2001.  the  Department 
initiated  a  sunset  review  of  the 
countervailing  duty  order  on  pasta  from 
Italy  (66  FR  29771),  pursuant  to  section 
751(c)  of  the  Act).  The  Department 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  New  World  Pasta, 
American  Italian  Pasta  Company, 
Borden  Foods  Corporation,  and  Dakota 
Growers  Pasta  Company  (collectively, 
"the  domestic  interested  parties  "),  on 
June  15,  2001,  within  the  applicable 
deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunsef 
Regulations.  Pursuant  to  section 
771(9)C)  of  the  Act.  the  domestic 
interested  parties  claimed  interested- 
party  status  as  domestic  producers  of 
certain  pasta.  The  domestic  interested 


parties  assert  that  most  of  them 
participated  in  the  original  investigation 
and  the  scope  clarification  proceeding  ' 
The  domestic  interested  parties  are  fullv 
committed  to  full  participation  in  this 
sunset  review  to  preser\'e  and  maintain 
the  countervailing  duty  order  '  We 
received  complete  substantive  response 
from  the  domestic  interested  parties  nn 
July  16,  2001,  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i). 

On  June  29.  2001 .  we  received  a 
request  for  an  extension  to  file 
substantive  responses  and  rebuttal 
comments  from  the  domestic  interested 
parties. ' 

On  June  28,  2001.  we  received  a 
response  from  the  European  Union 
Delegation  of  the  European  Commission 
("EC"),  expressing  its  willingness  to 
participate  in  this  review  as  the 
authority  responsible  for  defending  the 
interest  of  the  Member  States  of  the 
European  Union  ("EU ')  ''  We  received 
also  a  response  from  the  Government  of 
Italy  ("GOI").  on  June  29,  2001 
expressing  its  willingness  to  partiripate 
in  this  review  as  the  government  of  a 
country  in  which  the  subject 
merchandise  is  produced  and  exported 
On  July  16,  2001  we  received  a 
complete  response  from  interested 
parties,  Rienzi  &  Sons.  Inc.  ( "Rienzi   ) 
an  importer  of  pasta  from  Italy,  and  \ 
Puglisi  &  F.  Industrie  Paste  AJimentari 
S.p.A.  ("Puglisi")  an  Italian  producer  uf 
pasta.  Rienzi  and  Puglisi  claim 
interested-partv  status  pursuant  to 
section  771(9)('A)  of  the  Act  The  GO! 
and  the  EU  claim  interested-party  status 
in  this  sunset  review  pursuant  tn  section 
771(9)(B)ofthe  Act/' 

On  July  23.  2001.  the  Department 
determined  that  the  response  of  the 
respondent  interested  parties  in  this 
review  was  inadequate.''  As  a  result 


See  Suhstiinlivp  Response  by  the  Domestic 
Industry.  Sunset  RpMfw  of  the  Countervailing  Duty 
Order  on  Certain  I'Hsti  from  Italy,  July  2,  2001,  at 
■4 

•  l(i 

'On  lune  24,  JlMl.  thi-  Oppartment  received  a 
letter  from  the  dnmestu  interested  parties  regarding 
request  for  additHinni  time  !(•  file  substantive  and 
rebuttal  comment  in  tlw.  siinspl  review  On  )une  29. 
2001 .  the  Department  grrinted  the  extension  to  the 
dnmeslK  parlies  and  tc  all  partii  ipants  to  file 
substantive  and  rebuttal  comments.  Pursuant  to  19 
c:KR  3'jl  :H)2(b).  the  deadline  for  all  parties  for  filing 
substantive  responses  was  extended  to  lulv  16. 
2001   Pursuant  tfi  19  CFR  351.218(d)(4).  the 
deadline  for  riling  rebuttal  comments  was  therefore 
•Xtended  to  luh  2),  2(K)1  for  all  parties.  In  this 
case,  no  rebuttal  briefs  were  filed 

*  See  lune  28.  2001  Response  of  the  EC. 
*See  June  29,  2(Kn  Response  of  the  GOI. 
^Section  J.'il. 218  (")!  1  )(ii)(C)(2)  provides  that. 

wliere  respondent  interested  parties  provide 
iii.uiequate  response,  the  Department  will  conduct 
.IV,  rv|ie(litecl  simsel  ri'\  leu  under  section 


pursuant  to  19  CFR  351  218(e)(2)iu)(C), 
the  Department  determined  to  conduct 
an  expedited.  120-dav.  review  of  the 
countervailing  duty  order  on  pasta  from 

Italy  " 

Analysis  of  Comments  Received 

.Ml  issues  raised  by  parties  to  this 
sunset  review  are  addressed  in  the 
Issues  and  Decision  Memorandum 
(■Decision  Memorandum")  from  Jeffrey 
A  Mav.  Director,  Office  of  Policy, 
import  Administration,  to  Faryar 
.Shirzad  .Assistant  Secretary  for  Import 
.Administration  dated  October  1.  2001, 
which  is  hereby  adopted  bv  this  notice. 
The  issues  discussed  in  the  Decision 
Memorandum  include  the  likelihood  of 
continuation  or  nH:urrence  of  dumping 
and  the  magnitude  of  the  margins  likely 
to  prevail  were  the  order  to  be  revoked. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  these  reviews  and 
the  (  orrespnnding  rp(  ommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Ontral  Records  Unit,  room 
B-099  of  the  mam  Commerce  building. 
In  addition,  a  c nmplete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http  " 
iH  ita  dor  gov'frn,  under  the  heading 
October  2001  '  The  paper  copv  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content 

Final  Results  of  Revipw 

We  determine  that  re\o(  ation  of  the 
( ounten'aiiing  duty  order  un  pasta  from 
Italy  would  likely  lead  to  continuation 
or  recurrence  of  a  countervailable 
subsidy  at  the  rates  listed  below: 


Net 

Manufacturer/producer 

countervailable 

subsidy 

Agntalia   S  r  1  

303 

Arrighi  S  p  A   Industrie 

Aiimeniari                       

292 

De  Matieis  Ag'oaiimentare 

S  p  A          

2  55 

Deiverde   S  r.l 

404 

F  M'  De  Cecco  di  Fiiippo  Fara 

S   Martino  S  p  A        

347 

Induslna  Aiimentaff- 

Coiavita  S  p  A     

208 

isoia  dei  Grano  S.r.L  

11  71 

liaipast  S  p-A 

11  71 

Italpasta  S  r.L  

292 

La  Molisana  Aiimeniari 

SpA                        

394 

Labor  S  r  L         

1171 

Moiino  e  Pastificio  De  Cecco 

SpA  Pescara 

347 

7Sl(c)(3)(B)  of  the  Act  and  issue  final  ntsults  of 
review  based  on  the  fsLts  available. 

'.See  July  23.  2(X)1.  Letter  from  Jpffrey  A  May. 
Director.  Office  of  Policy  to  Lynn  Featherstone. 
Director.  Office  of  Investigations,  International 
Trade  Commission,  regarding  Pasia  from  Itoh 
Expedited  .Sunset  Reviews  of  Antidumping  and 
Oiuntprvailing  Duty  Orders 
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Maruifacturer/producer 


Net 

countervailable 

subsidy 


Pastificio  Guido  Ferrara 
Pastfficio  Campano.  S.p.A 
PastifJCKD  Riscossa  F.lli 

Mastromauro  S  r  L  

All  Other"'  Manirtacturers/ 

producers/exporters 


1  41 
254 

648 

3  89 


Barilla  Ge  R  Fill  SpA  (  Barrllla")  and 
Gruppo  Agncottura  Sana  S  r  L  ("Gaippo  )  are 
excluded  tt>e  countervailing  duty  order  on 
pasta  from  Italy 

Nature  of  Subsidies  | 

In  the  Sunset  Policy  Bulletin,  the 
Department  states  that,  consistent  with 
section  752(a)(6)of  the  Act,  the 
Department  will  provide  to  the 
Commission  information  concerning  tht^ 
nature  of  the  subsidy,  and  whether  the 
subsidy  is  a  subsidy  described  in  Article 
3  or  Article  6.1  of  the  Subsidies 
Agreement.  In  this  review  we  find  that 
three  of  the  programs  included  in  th*' 
calculations  of  the  net  countervailablp 
subsidy  fall  within  the  definition  of  an 
export  subsidy  under  iArticle  3, 1(d)  of 
the  Subsidies  Agreement.  They  are 
Export  Marketing  Grants  Under  Law 
304/90.  Remission  of  Taxes  on  Export 
Credit  Insurance  Under  Article  33  of 
Law  227/77,  and  the  Export  Restitution 
Program.  Furthermore,  some  or  all  of  the 
programs  at  issue  could  be  found  to  be 
inconsistent  with  Article  6.1   For 
example,  the  net  countervailable 
subsidy  may  exceed  five  percent,  as 
measured  in  accordance  with  Annex  1\' 
of  the  Subsidies  Agreement  The 
Department,  however,  has  no 
information  with  which  to  make  such  a 
calculation;  nor  do  we  believe  it 
appropriate  to  attempt  such  a 
calculation  in  the  course  of  a  sunset 
review.  Moreover,  we  note  that,  as  of 
Januarv  1.  2000,  Article  6.1  has  cease  Id 
apply  (see  Article  31  of  the  Subsidies 
Agreement).  As  such,  we  are  providing 
the  Commission  with  program 
descriptions  in  our  Decision  Memo 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  C  APO  ") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19CFR  351.305  of  the 
Department's  regulations.  Timelv 
notification  of  retumydestruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset  ")  review  and 
notice  are  in  accordance  with  sec:tions 
751(c).  752.  and  777(i)(l)  of  the  Act 


Dated   October  1.  2001 
foseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FRDoc.  01-25407  Filed  10-?MJ1,  8  45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100101B] 

Advisory  Committee  to  the  U.S. 
Section  of  the  International 
Commission  for  ttie  Conservation  of 
Atlantic  Tunas  (ICCAT);  Fall  Meeting 

agency:  National  Marine  Fisheries 

.Service  (NMFS).  National  Oceanic  and 

Atmospheric:  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  In  preparation  for  the  2001 
I(;CAT  meeting,  the  Advisory 
Committee  to  the  U.S.  Section  to  ICCAT 
will  hold  its  annual  fall  meeting  in 
October  200 1 

DATES:  Open  sessions  will  be  held  on 
October  28,  2001.  from  12;30  p.m.  to  6 
p.m.  and  October  29.  2001.  ft-om  8:30 
a.m  to  12  p  m.  Closed  sessions  will  be 
held  on  October  29.  2001.  from  1:15 
p.m.  to  6:30  p.m.  and  on  October  30, 
2001.  from  8  30  a.m.  to  11:30  a.m. 
Written  comments  should  be  received 
no  later  than  October  24.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiddv  Inn.  8777  Georgia  Avenue, 
Silver  Spring.  MD.  Written  comments 
should  be  sent  to  Kim  Blankenbeker. 
Executive  Secretary  to  th^  Advisory 
Committee.  NOAA  -  Fisheries/SF4,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Blankenbeker,  301-713-2276. 
SUPPLEMENTARY  INFORMATION:  The 
,-\dvisorv  Committee  to  the  U.S.  Section 
to  ICXiAT  will  meet  in  two  open 
sessions  to  c:onsider  information  on 
stock  status  of  highly  migratory  species 
and  2001  management 
recommendations  of  ICCAT's  Standing 
Committef;  on  Research  and  Statistics 
(SCRS)  Also  in  the  open  sessions,  the 
Advisorv  Cimimittee  will  review  the 
results  of  recent  meetings,  including  the 
SCRS  workshop  on  bluefin  tuna  mixing, 
ICCAT's  working  group  meeting  on 
allocation  criteria,  and  the  technical 
experts'  met^ting  to  develop  statistical 
documents  for  swordfish  and  bigeye 
tuna.  The  Committee  will  also  discuss 
other  ICCAT-related  activities.  Further, 
in  open  session,  the  Committee  will 


review  the  implementation  of  2000  and 
prior  ICCAT  recommendations  and 
resolutions  and  will  receive  an  overview 
of  implementation  of  recommendations 
for  research  and  management  resulting 
from  its  Spring  2001  Species  Working 
Group  meeting.  The  only  opportunity 
for  public  comment  will  be  during  the 
October  28,  2001,  open  session.  Written 
comments  are  encouraged  and,  if 
mailed,  should  be  received  by  October 
24,  2001  (see  ADDRESSES).  Written 
comments  can  also  be  submitted  during 
the  open  sessions  of  the  Advisory 
Committee  meeting. 

The  Advisory  Committee  will  go  into 
executive  session  on  the  afternoon  of 
October  29,  2001.  and  for  the  entire 
October  30,  2001,  session  to  discuss 
sensitive  information  relating  to 
upcoming  international  negotiations. 
These  sessions  are  not  open  to  the 
public. 

Please  be  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  comment 
session,  an  explanation  of  the  ground 
rules  will  be  provided(e.g..  alcohol  in 
the  meeting  room  is  prohibited, 
speakers  will  be  called  to  give  their 
comments  in  the  order  in  which  they 
registered  to  speak,  each  speaker  will 
have  an  equal  amount  of  time  to  speak, 
and  speakers  should  not  interrupt  one 
another).  The  session  will  be  structured 
so  that  all  attending  members  of  the 
public  are  able  to  comment,  if  they  so 
choose,  regardless  of  the  degree  of 
controversy  of  the  subject(s).  Those  not 
respecting  the  ground  rules  will  be 
asked  to  leave  the  meeting. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kim  Blankenbeker 
at  (301)  713-2276  at  least  7  days  prior 
to  the  meeting  date. 

Dated:  October  3.  2001. 
Bruce  C.  Moreliead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Motional  Marine  Fisheries  Service. 
|FR  Doc.  01-25432  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100101G] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOA.^), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fisherv- 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee. 
Scallop  Oversight  Committee  and  Red 
Crab  C)versight  Committee  in  October, 
2001  to  consider  actions  affecting  New- 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  from 
October  24  to  October  29.  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Peabody  and  Dan  vers,  MA.  and 
Warwick,  Rl.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations 
Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street,'Mill  2,  Newburyport,  MA  01950 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
}.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Wednesday.  October  24,  2001.  9:30 
a.m. — Groundfish  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn,  One  Newbury 
Street,  Peabody.  MA  01960;  telephone: 
(978)  535-^600. 

The  committee  will  meet  to  continue 
development  of  Framework  36  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Framework  36 
was  initiated  by  the  Council  in  Januan,'. 
2001.  to  address  the  following  issues: 
reducing  excessive  regulatory  discards 


of  Gulf  of  Maine  cod  resulting  from  <i 
trip  limit,  meeting  the  fishing  mnrtalit\ 
objectives  for  Gulf  of  Maine  cod. 
extending  and/or  adjusting  the  Wpstfrn 
Gulf  of  Maine  closure  (c  urrenth 
scheduled  to  open  Mav.  1.  2002). 
considering  allowing  access  to 
groundfish  closures  by  tuna  purse  seme 
vessels,  and  expanding  the  area  for  the 
northern  shrimp  exempted  fishery 
Options  under  consideration  includf  a 
wide  variety  of  management  tools 
(closed  areas,  gear  restrictions,  effon 
restrictions,  trip  limits,  recreational 
fishing  restrictions,  etc.)  The  committee 
may  also  meet  in  closed  session  to 
discuss  the  advisory  panel  membership 

Thursday.  October  25th.  2001  at  9  JO 
am  and  Friday  October  26.  2001  at  8  .10 
a.m. — Scallop  Oversight  Committed' 
Meeting. 

Location:  Crowne  Plaza  Hotel.  801 
Grenwich  Avenue.  Warwick.  Rl  02886: 
telephone:  1401)  732-6000 

Tne  Oversight  Committee  will 
continue  development  of  management 
alternatives  for  Draft  Amendment  10  to 
the  Sea  Scallop  FMP  The  committee 
discussion  will  focus  on  measures 
(bycatch  total  allowable  catches,  gear 
modifications,  rock  chains,  etc  )  to 
reduce  bycatch  and  habitat  impacls. 
measures  to  improve  data  collection. 
measures  to  manage  scallop  fishing  bv 
vessels  with  General  Category  permits,  a 
12-day  maximum  trip  length  proposal,  a 
minimum  120-day  allocation  principal 
hardship  exemptions  for  carrsing 
forward  day-at-sea  allocations,  and 
incentive  programs  for  using  improved 
gear.  Other  issues  and  measures 
associated  with  Amendment  10  mav 
also  be  developed 

Monday.  October  29.  2001  at  9  00 
a.m. — Red  Crab  Oversight  Committee 
Meeting. 

Location:  Sheraton  Ferncroft.  50 
Femcroft  Road,  Danvers.  MA  01923: 
telephone:  (978)  777-2500 

The  Committee  will  rev  iew  the  draft 
Red  Crab  FMP.  Draft  Environmental 
Impact  Statement,  and  draft  publu 
hearing  document.  They  will  also 
review  the  proposed  management 
measures  and  alternatives  and  may 
select  preferred  alternatives  to 
recommend  to  the  full  Council. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 


issufK  ma\  nnt  he  Uic  Mi!i|ect  of  formal 
a(  tirin  during  thi.s  niueting.  Action  will 
hv  restricted  to  those  issues  specifically 

iiste()  in  thi>-  tHitii  I'  .ind  any  issues 
arising  after  puliju  .ition  of  this  notice 
that  require  rnicrueni  \  action  under 
section  ,^(),Sii  '  .if  the  Magnuson-Stevens 
.•\(t,  [)rn\i(fe(i  ttit'  |;,ilil;'   has  been 
notified  (if  till'  I  ii.iiii    ':  -  ;ntent  to  take 
fiiidi  lii  Udii  tn  ritidri'^^  'Jit-  emergency. 

Special  Accommodations 

These  meet  lilt:'-  are  physically 
HK  essible  In  [icnpic  with  disabilities. 
Requests  for  sign  laiiuuage 
interpretation  or  otfier  aiixiliary  aids 
should  be  direi  ted  ti   i'„ui  J.  Howard 
(see  ADDRESSES   at  l.<i^t  s  days  prior  to 
the  meeting  dates. 

ii.tt.'i]  ;  V  'nrxT  A  2001. 

Richard  W.  burdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFRDoc   01-254.31  Filed  10-9-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  ol  the  Secretary 

[Transmittal  No  01-27] 

36(bK1)  Arms  Sales  Notmcatlon 

AGENCY:  Defense  .So(  urit\  {  onperation 
.\genr\ ,  Department  nf  Drft-rise. 
ACTTON:  Notice 


SUMMARY:  The  Ueparlment  i  1  Defense  is 
publishing  the  un<  lassified  text  i  d  a 
section  .'^hlbKli  arm^  sdl<'s  notification. 
This  is  published  to  fulfiil  the 
requirements  of  sih  tmn  155  of  P.L.  104— 
lb4  dated  21  hii\   I'-tMft 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
I   Hurd.  DSC:A/C;()MPT  RM   '.~().h  604- 
6575 

The  follo\Mng  i--  a  ;  opy  of  a  letter  to 
the  .Speaker  ol  the  House  of 
Representatives.  Transmittal  01-27  with 
attached  transmittal  and  policy 
luslification 

DalH.^   Ol  toiler  3,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Offirfr  Dfpnrtmpnt  of  Defense. 

BILLING  COOE  S001  ~08-M 


^ 


51644 


Federal  Register/ Vol.  66,  No.  196/ Wednesday,  October  10,  2001 /Notices 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301  -2800 


26  SEP  2001 
In  reply  refer  to: 
I-0y010551 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bXl)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  01-27,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Egypt 

for  defense  articles  and  services  estimated  to  cost  $98  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


iSiJjxz. 


-h 


TOMEH.WAUEBS»JR. 

iJEUTEN^n*  GENERAL.  USAF 

DIRECrOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  01-27 

Notice  of  Proposed  Issuance  of  I>etter  of  Offer 

Pursuant  to  Section  36(  b  )i  1 1 

of  the  Arms  Export  Control  .Act 


(i)       Prospective  Purchaser:  Egypt 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$98  million 
$98  million 


(iii)       Description  and  Quantity  or  Quantities  of  .Articles  or  .Ser\ice.s  under  Considt  ration 
for  Purchase:  Two  hundred  forty  wheeled  bulldozers,  spare  and  repair  parts, 
support  equipment,  a  U.S.  Government  Quality  .\ssu ranee  Team,  personnel 
training  and  training  equipment,  publications  and  technical  documents,  and  IS. 
Government  and  contractor  engineering  and  logistics  services. 

(iv)       Military  Department:  Army  (UUI) 

(v)       Prior  Related  Cases,  if  any:  None 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  None 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  None 

(viii)       Date  Report  Delivered  to  Congress:  26  SEP  2001 

*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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I  POLICY  JUSTIFICATION 

Egypt  -  Wheeled  Bulldozers  and  Logistics  Services 

The  Government  of  Egypt  has  requested  the  possible  sale  of  240  wheeled  bulldozers,  spare 
and  repair  parts,  support  equipment,  a  U.S.  Government  Quality  Assurance  Team,  personnel 
training  and  training  equipment,  publications  and  technical  documents,  and  U.S.  Government 
and  contractor  engineering  and  logistics  services.  The  estimated  cost  is  $98  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  Middle  East. 

Egypt  requires  the  bulldozers  for  General  Military  and  Civil  Engineering  support.  The 
equipment  will  be  assigned  to  various  departments  within  the  Egyptian  Armed  Forces  and 
used  to  construct  facilities  as  required.  Egypt  will  have  no  difficulty  absorbing  the  bulldozers 
in  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

At  this  time,  the  prime  contractor  is  unknown,  as  the  award  will  be  made  on  a  competitive 
basis.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  Quality  Assurance  team 
for  a  three  month  interval,  twice  annually,  to  prepare  for  operational  use  and  insure  fully 
mission  capability  of  the  vehicles.  There  will  be  one  contractor  representative  for  a  period  of 
one  year  in  Egypt 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


(FRDoc.  01-25.327  Filed  10-9-01,  845  ami 

■NJJNQ  COOE  SOOI-Oa-C 

DEPARTMEKT  OF  DEFENSE 

Ofnc«  of  the  S«cr«tary 

Meeting  of  the  Defense  Finance  and 
Accounting  Service  Board  of  Advisors 

AGENCY:  Department  of  Defense.  Office 
of  the  Under  Secretary  of  Defense 
(Comptroller). 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
first  meeting  of  the  Defense  Finance  and 
Accounting  Service  (DFAS)  Board  of 
Advisors.  The  Deputy  Secretary  of 
Defense  chartered  the  Board  on  October 
4,  2000,  to  provide  advice  and 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary'  of 
Defense  regarding  the  mission  of  DFAS 
as  it  transforms  its  financial 
management  operations,  processes,  and 
systems.  The  meeting  will  be  open  to 
the  public.  Notice  of  this  meeting  is 


required  under  the  Federal  Advisory 
Committee  Act. 

DATES:  Wednesday,  October  31.  2001. 

ADDRESSES:  Sheraton  Crystal  City, 
Ballroom  C.  1800  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 

Proposed  Schedule  and  Agenda:  The 
Defense  Finance  and  Accounting 
Service  Board  of  Advisors  will  meet  in 
open  session  from  1:30  p.m.  to  3:30  p.m. 
on  October  31 ,  2001.  The  meeting  will 
include  discussions  on  the  DFAS 
Strategic  Flan  and  Balanced  Scorecard, 
DFAS  Competitive  Sourcing  Program, 
and  Financial  Management  Reform 
Plans  and  Initiatives 

FOR  FURTHER  INFORMATION:  Contact 
Major  Dianne  Armon,  Resource 
Management,  DFAS,  Crystal  Mall  3 
(room  200),  1931  Jefferson  Davis 
Highway.  Arlington,  VA  22240. 
Telephone (703) 607-5184. 

Public  seating  is  limited,  and  is 
available  on  a  first-come- first-served 
basis. 


Dated:  Octobers,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  01-25326  Filed  10-9-01;  8:45  am] 

BILLING  COOE  5001 -OB-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Threat  Reduction  Advisory  Committee 

agency:  Department  of  Defense.  Office 
of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics). 
ACTK)N:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Threat  Reduction 
Advisory  Committee  will  meet  in  closed 
session  on  Thursday  November  8,  2001, 
at  the  Institute  for  Defense  Analyses 
(IDA),  and  on  Friday,  November  9,  2001 
in  the  Pentagon,  Washington,  D.C. 

The  mission  of  the  Committee  is  to 
advise  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics) 
on  technology  security,  counter- 
proliferation,  chemical  and  biological 
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defense,  sustainment  of  the  nuclear 
weapons  stockpile,  and  other  matters 
related  to  the  Defense  Threat  Reduction 
Agency's  mission. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advison.'  Committee  Act. 
Public  Law  92-463.  as  amended  (5 
U.S.C.  Appendix  II).  it  has  been 
determined  that  this  Committee  meeting 
concerns  matters  listed  in  5  US  C. 
552b(c)(l).  and  that  accordingly  the 
meeting  will  be  closed  to  the  public. 
DATES:  Thursday  November  8,  2001, 
(8:00  a.m.  to  4:00  p.m.)  and  Friday. 
November  9.  2001,  (8:00  a.m.  to  9:20 
a.m.) 

ADDRESSES:  Institute  for  Defense 
Analyses,  Board  Room,  1801  North 
Beauregard  Street,  Alexandria,  Virginia 
and  the  USD  (AT&L)  Conference  Room 
(3D1019),  the  Pentagon,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION:  Contact 
Colonel  Rick  Baker,  Defense  Threat 
Reduction  Agency/AST,  8725  John  |. 
Kingman  Road  MS  6201,  Fort  Belvoir. 
VA  22060-6201.  Phone:  (703)  767-4759. 

Dated:  October,?.  2001 
Patricia  L.  Toppings. 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  01-25325  Filed  10-9-01 ;  845  am) 

BILUNG  CODE  S001-Oe-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Leader.  Regulator>- 
Information  Management.  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  31,  2001.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
December  10,  2001. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulator*'  Affairs. 
Attention:  Karen  Lee,  Desk  Officer: 


Department  of  Education.  ()ffic;i'  of 
Management  and  Budget;  725  17th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building.  Washington 
DC  20503  or  should  be  electronicalK 
mailed  to  the  Internet  address  Karen  L. 
Lee'&iomh.eap  gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Ait  of 
1995  (44  use.  Chapter  35  i  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  tn  c  omment 
on  information  collection  requests  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  anv  agency's 
ability  to  perform  its  statutor\' 
obligations  The  Leader.  Information 
Management  Group,  Office  of  the  Chi^f 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (Ij  Type 
of  review  requested,  e.g.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summan'  of  the  collection.  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequencv  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden   ED  invites 
public  comment.  The  Department  of 
Education  is  especiallv  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  ace  urate: 

(4)  how  might  the  Department  enhance 
the  quality,  utilitv.  and  ( laritv  of  the 
information  to  be  tioUected;  and  (5)  hou 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated   0(  lober  .i.  2001. 
John  Tressler, 

leader,  fleyu/ofon  Information  Management 

Office  at  the  Chief  Infnrmalinn  Officer 

OflRce  of  Elementary  and  Secondan 
Education 

Type  of  Review  Reinstatement 

Title:  Annual  Report  of  Children  m 
State  Agencv  and  Locally  Operated 
Institutions  for  Neglected  and 
Delinquent  Children. 


Abstract:  An  annual  sur\'ey  is 
conducted  to  collect  data  on  (1)  the 
number  of  children  enrolled  in 
eilu(  atinnal  programs  of  .State-operated 
institutions  for  neglected  or  delinquent 
(N  or  D)  children,  community  day 
programs  for  N  or  D  children;  and  adult 
correctional  institutions  and  (2)  the 
( Jctober  caseload  of  N  or  D  children  in 
local  institutions. 

Additional  Information:  ED  is 
requesting  an  emergency  clearance  of 
this  Annual  Report  due  to  the 
unanticipated  delay  in  the 
reauthorization  of  the  Elemental^'  and 
Spcondary  Education  Act  (ESEA).  The 
lack  of  action  of  the  ESEA 
reauthorization  in  conference  caused  ED 
to  delay  the  process  since  ED  needed  to 
determine  if  there  would  be  changes  in 
the  final  legislation.  However,  because 
of  the  need  to  have  these  data  available 
early  next  year  so  we  can  calculate  Title 
I  allorations  based  on  the  most  up-to- 
date  data  available,  we  need  to  request 
emergency  processing  of  the  attached 
data  collection  form,  which  reflects  our 
best  guess  as  to  what  the  new  law  will 
look  like 

Frer^uenry  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reportine  and  Recordkeeping  Hour 
Burden 

Responses:  3.052 
Burden  Hours;  4,224. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education  400  Maryland  Avenue. 
SW.  Room  4050.  Regiimal  Office 
Building  3,  Washingti  n   I  if;  20202- 
4051    or  should  be  electronically  mailed 
to  the  Internet  address 

( '(/( '    !MG Issues^ed.gov,  or  should 

be  taxed  to  202-708-9346 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  (540)  77&-7742  or 
via  her  Internet  address 
Kathv  A\t®ed.gov.  Individuals  who  use 
.1  telecommunications  device  for  the 
(leaf  (TDDl  mav  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-25342  Filed  10-9-01:  8:45  am) 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Deoartinent  of  Education. 
SUMMARY:  The  Leader,  Regulator)- 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
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review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  10.  2001 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulator,'  Affairs. 
Attention:  Karen  Lee,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
KarenF  _Lee@omb.eop.gov 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following:  fl)  Tvpe 
of  review  requested,  eg  new,  revision. 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (41 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment 

Dated   October  .3.  2001  | 

John  Tressler. 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review  Revision 

Title:  Vocational  Technical  Education 
Annual  Performance  and  Financial 
Reports 

Frequency  Annually 

Affected  Public:  State,  local,  or  tribal 
gov't.  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden 

Responses:  54 
Burden  Hours  7,033. 


Abstract:  The  information  collected 
by  the  Vocational  Technical  Education 
Annual  Performance  and  Financial 
Reports  is  used  to  monitor  program 
performance  and  the  uses  of  funds 
under  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act  of  1998. 
Respondents  include  eligible  agencies 
in  53  States  and  outlving  areas.  This 
revision  corrects  the  omission  of  two 
columns  that  are  needed  in  order  to 
collect  information  about  expenditures 
for  the  hill  twenty-seven  month  period 
of  the  grant  award. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http:,Wed icsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW.  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651   Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OClORIMG^ed  gov  or  faxed  to 
202-708-9346  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  .Sheila  Carey  at 
(202)  708-6287  or  via  her  Internet 
address  Internet  address 
Sheila  Carey^ed  ^ov  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  01-25341  Filed  lO-^)-*)!:  8  45  ami 

BILUNG  CODE  4000-01    P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Advanced  Scientific 
Computing  Advisory  Committee; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  Federal  Advisory  Committee 
Act  (Pub  L.  92-463,  86  Stat    770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursdav.  October  25,  2001,  8:30 
am.  to  5  p  m  :  Fridav.  October  26.  8:30 
am  to  1  p.m 

ADDRESSES:  Crowne  Plaza  Hotel,  14th 
and  K  Streets,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Melea  Baker,  Office  of  Advanced 
Scientific  (Computing  Research;  U.  S. 
Department  of  Energy;  19901 
Germantown  Road;  Germantown.  MD 


20874-1290;  Telephone  (301)-903-7486 
(Email;  Melea, Baker@science. doe, gov). 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to 
provide  advice  and  guidance  with 
respect  to  the  advanced  scientific 
computing  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following; 

Thursday,  October  25.  2001 

Introduction 

Remarks  from  the  Director,  Office  of 

Science 
Presentations  on  Facilities 
Discussions  on  Facilities 
Public  Comment 

Friday.  October  26,  2001 

Remarks  from  the  Office  of  Advanced 
Scientific  Computing  Research 

Scientific  Discovery  through  Advanced 
Computing  Update 

Computational  Biology  Discussion 

Advisory  Committee  Open  Discussion 
of  Issues 

Public  Comment 

Public  Participation 

The  meeting  is  open  to  the  public.  If 
you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Melea 
Baker  via  FAX  at  301-903^846  or  via 
email  {MeIea.Baker@science.doe.gov]. 
You  must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
will  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  60  days  at  the  Freedom  of 
Information  Public  Reading  Room;  lE- 
190,  Forrestal  Building:  1000 
Independence  Avenue,  SW; 
Washington,  DC  20585;  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  October  4, 
2001 

Rachel  M.  Samuel, 

Deputv  Advisorv  Committee,  Management 
Officer 
(PR  Doc.  01-25437  Filed  10-9-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  information  Administration 

American  Statisticai  Association 
Committee  on  Energy  Statistics 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics,  a  utilized  Federal  Advisor\' 
Committee.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

Date  and  Time:  Thursday,  October  25, 
2001  8:30  am-5  pm;  Friday.  October  26. 
2001  8:30  am-ll;30  a.m. 

Place:  U.S.  Department  of  Energy. 
Room  6E-069,  1000  Independence  Ave,. 
S\V.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
William  I.  Weinig,  EI-70,  Committee 
Liaison.  Energy  Information 
Administration,  U.S.  Department  of 
Energy,  Washington,  DC  20585, 
Telephone:  (202)  287-1709.  Alternately, 
Mr.  Weinig  may  be  contacted  by  email 
at  William. vvieinig@eia  doe.gov  or  by 
FAXat  (202)  287-1705. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy,  Energy- 
Information  Administration  (ElA).  on 
ELA  technical  statistical  issues  and  to 
enable  the  ElA  to  benefit  from  the 
Committee's  expertise  concerning  other 
energy-related  statistical  matters. 

Tentative  Agenda 

Thursday.  October  25.  2001 

A.  Opening  Remarks  by  the  ASA 

Committee  Chair,  the  EIA  Acting 
Administrator  and  the  Acting 
Director,  Statistics  and  Methods 
Group,  EIA.  Room  6E-069 

B.  Major  Topics  (Room  6E-069  unless 

otherwise  noted) 

1.  Results  of  the  first  EIA-Sponsored 
ASA  Fellowship 

2.  A  Briefing  on  two  recent  EIA 
studies  provided  the  U.S.  Senate: 
Analysis  of  Strategies  for  Reducing 
Multiple  Emissions  from  Power 
Plants 

3.  Reestimation  of  Natural  Gas 
Production  Data:  A  General 
Presentation 

4.  Public  Questions  and  Comments 

5.  Reestimation  of  Natural  Gas 
Production  Data:  The  Details  (Room 
5E-069) 

6.  Progress  on  the  International 
(MARKAL)  Model  Development 
(Room  5E-081) 

7.  A  Survey  of  Steam-Only  Facilities 


Using  Biomass  Feedstocks 

8.  EIA  Performance  Measures 

9.  How  to  Implement  Signifit  ant 
Survey  Redesigns:  Form  EL-X-lTi 
(Room  5E-069) 

10  New  Modeling  and  Forecasting 
Approaches;  An  ASA  Panel 
Discussion  (Room  5E-081J 

1 1 .  Public  Questions  and  Comments 

Friday.  October  26.  200 L  Ronm  6E-08Q 

C.  Major  Topics 

1.  New  Developments  with  the 
Alternative  Fueled  \'ehicles  ,Sur\('\ 

2.  Measuring  Consumption  b\  Energv  ■ 
Use  Sector:  Options  for  Obtainine 
Data  in  the  Future 

3.  Clarification  of  Small  .\rea/ 
Imputation  Technique,  and  Stijd\' 
of  Resulting  Bias 

4.  Information  Quality  Guidelines  and 
the  Standards  Project 

5.  Public  Questions  and  (.ommrntv 

D.  Closing  Remarks  bv  the  (hair 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  Chair  of  the  Committee  is 
empowered  to  conduct  the  meeting  ;n  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business  Written  statements 
may  be  filed  with  the  committer  either 
before  or  after  the  meeting  If  there  are 
any  questions,  please  contact  Mr 
William  I  Weinig,  EIA  Committee 
Liaison,  at  the  address  or  telephone 
number  listed  above 

Minutes 

Available  for  public  review  and 
copying  at  the  Public  Reading  Room 
(Room  lE-190).  1000  Independence 
Avenue,  SW  .  Washington.  DC  20585. 
(202)  586-3142.  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through 
Friday 

Issued  at  Washington.  iX^  on  Oituber  4 
2001 
Rachel  M.  Samuel, 

Deputy  Advison-  Committcf^  Manast-ni^'n! 

Officer 

IFR  Doc  01-2,S438  Filed  lO-^MJl,  845  ami 

BIUJNG  CODE  M50-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-62-035] 

ISO  New  England  Inc.;  Notice  of  Filing 

October  3,  2001 

Take  notice  that  on  September  2  7 
2001,  ISO  New  England  Inc  (the  ISO) 
submitted  for  filing  amendments  under 
Section  205  of  the  Federal  Power  Act  to 
the^pecial  Interim  Market  Rule 


onginallv  filed  with  the  Commission  on 
November  1,  2000. 

(  .  }  les  of  said  filing  have  been  served 
ipi  li  the  Secretary'  of  the  NPC,  the 
I'articipants  in  the  New  England  Power 
Pool,  and  upon  the  New  England  State 
Govern  :■-  .mi  Regulatory' Commissions. 

AnN  ]•>'!-■■  ;i   ii  Mring  to  be  heard  or  to 
1  r  '1<  M  -,;i  '.i  tiJKiL;  should  file  a  motion 
tM!nter\eiu  ^)i  protest  with  the  Federal 
F.nergy  Regulatory  Commission,  888 
Fir-t  Stre.t    \  E    Washington,  D.C. 
204 Jtv  ill  r,(  I    r.i.ince  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Prnrediire  (18  CFR  385.211 
and  385.214)  .Ml  -  i<  h  motions  and 
protests  she  iiii  '•>■  m.H  on  or  before 
October  29,  -:uui   I'l -tests  will  be 
considered  by  the  Commission  to 
(leterniinr  the  ,ij  propriate  action  to  be 
tdxen   fi  It  >\iii  III  t  serve  to  make 
prolestants  parties  to  the  proceedings. 
.\ny  person  wishing  to  become  a  party 
must  file  d  ni'ti.n  to  intervene.  Copies 
of  thi'-  filiiie  .If"  '  m  file  with  the 
Commi^sun  aiM  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  weh  at  http:// 
\i-ww. fere. gov  using  the  "RIMS"  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the    e  Filing  '  link. 

David  P  BcMTRers 

Sfirftary 
VH  Do(    01-25362  Filed  10-9-01,  8:45  am) 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP01- 172-000] 

Mojave  Pipelir>e  Company:  Notice  of 
Informal  Settlement  Conference 

Oitober  3,  2001 

Take  notice  that  an  informal 
settlement  conference  in  thi^  proreeding 
will  be  convened  on  Fnda\    <  )"  '"!>er  12, 
2001  at  K)  Ofl  ,1  ir,    Th.   ■-.•'•..:::.'■ 
conference  wih  be  tirid  ,i;  the  cilices  of 
the  Federal  Energy  Regulatory 
('"ommission  fl88  First  Street,  NE., 
Washington  IK   20426,  for  the  purpose 
of  discussing  the  terms  of  a  draft 
settlement  agreement  m  the  above 
referenced  docket 

.•\nv  party,  as  defined  b\  18  CFR 
J85  102|ci.  or  any  participant  as  defined 
in  18  CFR  385.10'2(b),  is  invited  to 
attend   Persons  wishing  to  become  a 
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party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Carmen  Gastilo  at  208-2182  or  Dawn  K. 
Martin  at  208-0661, 

David  P.  Boergers, 

Serretar\' 

(FR  Doc.  01-25367  Filed  10-')-01;  8:45  ami 

BILLING  COO€  671 7-01 -P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL01 -11 6-000] 

Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group  Inc., 
Springfield,  Illinois  City  Water,  Light  & 
Power,  and  Midwest  Independent 
Transmission  System  Operator,  Inc.: 
Notice  of  Filing 


October  ,1,  2001 


I 


Take  notice  that  on  September  18. 
2001.  Montana-Dakota  Utilities  Co..  a 
Division  of  MDU  Resources  Group  Inc 
(MDU).  Springfield.  Illinois  Citv  Water. 
Light  &  Power  (CWLP).  and  the  Midwest 
Independent  Transmission  System 
Operator.  Inc  (Midwest  ISO)  filed  their 
Motion  for  Inclusion  in  Super  Regional 
Rate. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E., Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385  214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  18,  2001    Protests  will  be 
considered  by  the  (Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  parlv 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  bttp:// 
WTVwTerc  gov  using  the  "RIMS  "  link. 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 


instructions  on  the  Oimmission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 
Secretary. 

'FR  n.K    (M-2=i.'f63  Filed  10-9-01:  8-45  ami 
BILIING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -31 55-000] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  Filing 

October  ,i.  2001 

Take  notice  that  on  September  28. 

2001.  the  New  York  Independent 
System  Operator.  Inc.  (NYISO).  at  the 
Direction  of  its  independent  Board  of 
Directors,  made  a  filing  with  the  Federal 
Energv  Regulaton,'  (Commission 
(Commissinn)  under  Section  205  of  the 
Federal  Power  Act  to  extend  the 
expiration  date  for  its  Automated 
Mitigation  Prof:edure  to  October  31. 

2002.  The  NYISO  has  requested  that  the 
Commission  act  on  this  filing  in  an 
expedited  manner  and  that  it  shortens 
the  usual  period  for  c:omments.  The 
NYISO  has  also  requested  that  the 
Commission  waive  its  usual  60-day 
notice  requirement  and  make  the  filing 
effective  no  later  than  November  1. 
2001. 

The  NYISO  has  served  a  copy  of  the 
filing  on  all  parties  in  Docket  No.  EROl- 
2076.  The  NYISO  has  also  emailed  a 
copy  of  this  filing  to  all  of  the 
subscribers  to  the  NYI.SO's  Technical 
Information  Exchange  list. 

Anv  person  desiring  tcj  be  heard  or  to 
protest  sue  h  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission,  888 
First  .Street.  NE.  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commissions  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385  214)   All  such  motions  and  protests 
should  be  filed  on  or  before  October  19. 
2001.  Protests  will  be  considered  by  the 
(Ciommission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceedings  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  Copies  of  this  filing  are  on 
file  with  the  (Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H-ww'  fere  gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and  ^ 


interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(lKiii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-2.5.360  Filed  10-9-01:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF81-21-004  and  EL01-121- 
000] 

Wheeiabrator  lessen  inc.;  Notice  of 
Petition  for  Temporary  Waiver  of 
Qualifying  Cogeneration  Facility 
Operating  and  Efficiency  Standards 

Octobers.  2001. 

Take  notice  that  on  September  26, 
2001,  Wheeiabrator  Lassen  Inc. 
(Applicant)  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  a  temporary  waiver  of 
the  operating  and  efficiency  standards 
for  cogeneration  facilities  for  calendar 
year  2002  for  its  facility  in  Shasta 
County,  California,  pursuant  to  section 
292.2d5(c)  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  26.  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Spcretary. 

[FR  Doc.  01-25366  Filed  10-9-01;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -31 22-000.  etal.] 

Appalachian  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  2.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Appalachian  Power  Company 

(Docket  No.  EROl-3122-0001 

Take  notice  that  on  September  27. 
2001,  Appalachian  Power  Company 
(APCo)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission)  an  unexecuted 
Interconnection  and  operation 
Agreement  between  APCo  and  Duke 
Energy  Wythe,  LLC  (Wythe).  The 
agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Volume 
No.  6,  effective  June  15.  2000. 

APCo  requests  an  effective  date  of 
November  26,  2001.  Copies  of  this  filing 
has  been  served  upon  Wythe  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  October  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Electric  Power  Service 
Corporation 

IDocket  No.  ERG  1-3 123-000] 

Take  notice  that  on  September  27. 
2001.  American  Electric  Power  Service 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulator>'  Commission 
(Commission),  on  behalf  of  the 
operating  companies  of  the  American 
Electric  Power  System,  proposed 
amendments  to  Attachment  P  of  the 
Open  Access  Transmission  Tariff. 

AEP  requests  an  effective  date  of 
November  26,  2001.  Copies  of  AEP's 
filing  have  been  served  upon  AEP's 
transmission  customers  and  the  public 
service  commissions  of  Arkansas, 
Indiana,  Kentucky.  Louisiana,  Michigan. 
Ohio,  Tennessee,  Texas,  Virginia  and 
West  Virginia  and  the  Oklahoma 
Corporation  Commission. 


Comment  date:  October  18.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

[Docket  No.  EROl-3124-OOOl 

Take  notice  that  PacifiCorp  on 
September  27,  2001,  tendered  for  filing 
with  the  Federal  Energy  Regulator}' 
Commission  (Commission)  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  d 
Notice  of  Filing,  and  Mutual  Netting 
Settlement  Agreements  (Netting 
Agreements)  with  Allegheny  Energ\' 
Supplv  Company.  LLC  (Alleghenv). 
Black  Hills  Generation.  Inc  (BHG). 
Metropolitan  Water  District  of  Southern 
California  (MWD).  Nevada  Power 
Company  (Nevada),  Port  of  Oakland 
(Oakland).  Public  Utility  District  No   1 
of  Benton  County.  Washington  (Benton 
County),  Public  Utility  District  No  1  of 
Franklin  County.  Washington  (Franklin 
County).  Public  Utility  District  No   1  of 
Grays  Harbor  County,  Washington 
(Grays  Harbor  County).  Sierra  Pacific 
Power  Company  (Sierra). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment'date:  October  18,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Progress  Energy,  Inc.,  On  behalf  of 
Florida  Power  Corporation 

[Docket  No.  EROl -3 125-000] 

Take  notice  that  on  September  27, 
2001,  Florida  Power  Corporation  (FF*C) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Service 
Agreement  with  American  Electric 
Power  Service  Corporation  under  FPC's 
Short-Form  Market-Based  Wholesale 
Power  Sales  Tariff  (SM-1 ),  FERC 
Electric  Tariff  No.  10 

FPC  is  requesting  an  effective  date  of 
September  1,  2001  for  this  Agreement. 

A  copy  of  this  filing  was  served  upon 
the  Florida  Public  Service  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  da/e.  October  18.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  roACORP  Energy  L.P. 

[Docket  No  EROl -.1126-000] 

Take  notice  that  on  September  27. 
2001.  IDACORP  Energy  LP.  (IDACORP 
Energy)  tendered  for  filing  with  the 
Federal  Energy'  Regulator)  Commission 
(Commission)  a  Transaction 
Confirmation  Agreement  under  the 
Western  Systems  Power  Pool 
Agreement,  between  IDACORP  Energy 
and  Deseret  Generation  &  Transmission 


Comment  date:  October  18.  2001.  in 
accordance  with  Standard  Paragraph  E 

dl  the  end  of  this  notice 

6.  San  Diego  Gas  &  Electric  Cumpan> 
[Docket  No.  ER01-3127-000| 

Take  notice  that  on  .September  27. 
2001 .  ,San  Diego  Gas  *e  Klectric 
Company  (SDG&E)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
f  (immission  (FERC  or  Commission)  its 
Ser\'ice  Agreements  numbers  11  and  12 
to  its  FERC  Electric  Tariff.  First  Revised 
\olume  No  b,  two  interconnection 
agreements   Both  agreements  relate  to 
the  interconnection  of  a  new  generation 
plant  to  be  owned  by  CalPeak  Power — 
Border.  LLC  (CalPeak  Border).  The 
plant,  with  a  capacity  of  49  MW,  is 
being  constructed  on  an  expedited  basis 
to  meet  potential  shortfalls  in  the 
Western  states  electric  supplies.  It  will 
be  located  in  southern  San  Diego 
County.  California,  and  is  expected  to 
begin  service  on  or  about  September  30, 
2001 

Seryice  .\greement  ,\o   11  is  an 
Expedited  Interconnection  Facilities 
.Agreement  dated  September  24.  2001 
between  SDtj*fE  and  CalPeak  Border, 
under  which  SDG^E  will  construct, 
operate  and  maintain  the  proposed 
interconnection  facilities  Service 
Agreement  .No    12,  the  Interconnection 
Agreement  between  SDG&E  and  CalPeak 
Border  dated  September  24,  2001. 
establishes  interconnection  and 
operating  responsibilities  and  associated 
communications  procedures  between 
the  parties  .SDG&E  n'cjuesis  an  effective 
date  of  .September  24    2001  forSnth 
agreements 

SDG&E  states  that  (  opies  ui  the 
amended  filing  have  bc-en  served  on 
CalPeak  Border  and  on  the  California 
Piiblu  Utilities  (.ommission. 

Commpnt  date  October  18.  2001.  in 
d(.(  ordan(  e  with  Standard  Parakjr.iph  E 
at  the  end  o!  this  iintK  > 

7.  Onerg)'  Services,  Inc. 
IDocket  No.  ER01-3ijh  ^loo] 

Take  notice  that  on  September  27, 
2001 .  Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  with  the  Federal 
Energ\'  Regulatorv  Commission 
(Commission,!  a  Confirmation  Letter 
under  Cinergvs  Market  Based  Power 
Sales  Standard  Tariff-MB  (the  Tariff) 
entered  into  between  Cinergy  and 
NewEnergv,  Inc,  (NewEnergy). 

Cinergy  and  NewEnergy  are 
requesting  an  effective  date  of  August 
31, 2001 

Comment  date  October  IH,  2001.  in 
accordance  with  Standard  Paragraph  E 
lit  the  end  of  this  notice. 
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8.  Cinergy  Services,  Inc.        I 

(Docket  No.  EROl -3 129-000] 

Take  notice  that  on  September  26, 
2001,  Cinergy  Services,  Inc  (Cinergy) 
and  Cleco  Power  LLC  are  requesting 
with  the  Federal  Energy  Regulatory 
Commission  (Conunission),  a 
cancellation  of  Service  Agreement  No. 
220,  under  Cinergy  Operating 
Companies,  Cost-Based  Power  Sales 
Tariff— CB,  FERC  Electric  Tariff  Original 
Volume  No.  6. 

Cinergy  requests  an  effective  date  of 
Octobers.  2001. 

Comment  date:  October  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Sendees,  Inc. 

[Docket  No.  EROl-31 30-0001 

Take  notice  that  on  September  27, 
2001,  Cinergy  Services.  Inc.  (Cinergy) 
and  Coastal  Merchant  Energy,  LP  are 
requesting  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
cancellation  of  Service  Agreement  No 
51,  under  Cinergy  Operating 
Companies,  Resale  of  Transmission 
Rights  and  Ancillary  Service  Rights, 
FERC  Electric  Tariff  Original  Volume 
No.  8 

Cinergy  requests  an  effective  date  of 
February  1,  2001. 

Comment  date:  October  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

[Docket  No.  EROl-3131-0001 

Take  notice  that  on  September  27. 
2001,  Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
under  Cinergy's  Resale,  Assignment  or 
Transfer  of  Transmission  Rights  and 
Ancillary  Service  Rights  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Consumers  Energy  Company 
(Consumers).  This  Service  Agreement 
has  been  executed  by  both  parties  and 
is  to  replace  the  existing  unexecuted 
Service  Agreement. 

Comment  date:  October  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-31 32-000] 

Take  notice  that  on  September  27, 
2001,  Cinergy  Services,  Inc.  (Cinergy) 
and  Cleco  Power  LLC  are  requesting 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a 
cancellation  of  Service  Agreement  No 
223,  under  Cinergy  Operating 
Companies.  Market-Based  Power  Sales 


Tariff— MB.  FERC  Electric  Tariff 
Original  Volume  No.  7. 

Cinergy  requests  an  effective  date  of 
Octobers,  2001. 

Comment  date:  October  18,  2001.  in 
accordance  with  Standeird  Paragraph  E 
at  the  end  of  this  notice. 

12.  Texas-New  Mexico  Power  Company 

[Docket  No  ERG  1-3 133-000) 

Take  notice  that  on  September  27, 
2001,  Texas-New  Mexico  Power 
Company  (TNMP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  service 
agreement  under  its  open  access 
transmission  tariff  for  firm  Point-to- 
Point  Transmission  Service  between 
TNMP  and  Tri-state  Generation  and 
Transmission  Association,  Inc. 

Comment  date:  October  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Dcxket  No  EROl-3134-000] 

Take  notice  that  on  September  28, 
2001,  Cinergy  Services.  Inc.  (Qnergy) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  First  Revised  Network 
Integration  Service  Agreement  under 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT). 

A  Copy  of  the  filing  was  served  upon 
The  Village  of  Blanchester,  Ohio. 

Cinergy  is  requesting  an  effective  date 
of  September  1,  2001  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

IDo<:ket  .\o   EROl-3135-000] 

Take  notice  that  on  September  28, 
2001.  MidAmerican  Energy  Company 
(MidAmerican),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Electric  Interchange 
and  Interconnection  Agreement  dated 
January  24.  1994.  modified  by  way  of  a 
Second  Amendment  to  Electric 
Interchange  and  Interconnection 
Agreement  dated  August  9,  2001, 
entered  into  with  Indianola  Municipal 
Utilities,  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Voliune  No.  8. 

MidAmerican  requests  an  effective 
date  of  August  9.  2001  for  the 
Agreement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Indianola 
Municipal  Utilities  and  the  Iowa 
Utilities  Board 

Comment  date:  October  19,  2001,  in 
accordance  with  Standaird  Paragraph  E 
at  the  end  of  this  notice. 


15.  Southern  California  Edison 
Company 

[Docket  No.  EROl-3136-OOOl 

Notice  is  hereby  given  that  on 
September  28,  2001,  Southern  California 
Edison  Company  tender  for  filing  with 
the  Federal  Energy  Regulatory 
Conunission  (FERC  or  Conunission), 
FERC  Electric  Tariff  Original  Volume 
No.  5  Service  Agreement  No.  25,  is  to 
be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Public 
Utilities  Conunission  of  the  State  of 
California  and  AES  Placerita,  Inc. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

[Docket  No.  EROl-3137-OOOl 

Take  notice  that  on  September  28, 
2001,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  a  Service  Agreement  to 
provide  Network  Integration 
Transmission  Service  imder  APS'  Open 
Access  Transmission  Tariff  to  Pinnacle 
West  Capital  Corp.  Marketing  and 
Trading  (Piimacle). 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  and  the  Arizona 
Corporation  Conunission. 

Comment  date:  October  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Boston  Edison  Company 

[Docket  No.  EROl-3138-OOOl 

Take  notice  that  on  September  28, 
2001,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
(Conunission)  an  executed  Related 
Facilities  Agreement  between  Boston 
Edison  and  AES  Londonderry,  L.L.C. 
(AES).  Boston  Edison  requests  an 
effective  date  of  November  27,  2001. 

Boston  Edison  states  that  it  has  served 
a  copy  of  the  filing  on  AES  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  CinCap  VII.  L.L.C. 

[Docket  No.  EROl-3 139-000) 

Take  notice  that  on  September  28, 
2001,  CinCap  Vn,  LLC  (CinCap  VII) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  a  Master  Power  Sales 
Agreement  under  CinCap  VII's  Maricet- 
Based  Rate  Schedule  FERC  No.  1, 
entered  into  between  CinCap  VII  and 
Cinergy  Capital  &  Trading.  Inc.  (CCT). 
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CinCap  VII  and  CCT  are  requesting  an 
effective  date  of  September  15.  2001. 

Comment  date:  October  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  CinCap  Madison,  L.L.C. 

[Docket  No.  EROl-3140-OOOl 

Take  notice  that  on  September  28. 
2001.  CinCap  Madison.  LLC  (CinCap 
Madison)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Master  Power  Sales 
Agreement  under  CinCap  Madison's 
Market-Based  Rate  Schedule  FERC  No. 
1 .  entered  into  between  CinCap 
Madison  and  Cinergv  Capital  &  Trading, 
Inc.  (CCT). 

CinCap  Madison  and  CCT  are 
requesting  an  effective  date  of 
September  15.  2001, 

Comment  date.  October  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  American  Electric  Power  Service 
Corporation 

(Docket  No  ER01-3141-t)00] 

Take  notice  that  on  September  28, 
2001 ,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory-  Commission  (Commission) 
eleven  Long-Term  Firm  Point-to-Point 
Transmission  Service  Agreements  and 
Specifications  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 
That  filing  included  2  unexecuted 
agreements  for  Exelon  Generating 
Company,  LLC.  six  executed  agreements 
for  Duke  Energy  North  America.  LLC. 
two  unexecuted  agreements  for 
Consumers  Energy  Company,  and  one 
executed  agreement  for  American 
Electric  Power  Service  Corporation — 
Wholesale  Power  Merchant 
Organization.  All  of  these  agreements 
are  pursuant  to  the  AEP  Companies' 
Open  Access  Transmission  Service 
Tariff  (OATT)  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Second  Revised  Volume 
No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  all  of  the  Point-to-Point  Service 
Agreements  and  Specifications  filed 
herewith  to  be  made  effective  for  service 
billed  on  and  after  September  1.  2001 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory'  commissions  of  Arkansas, 
Indiana.  Kentucky.  Louisiana.  Michigan. 
Ohio,  Oklahoma,  Tennessee.  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No   ER01-3142-()(H)| 

Take  notice  that  on  September  28. 
2001.  the  Midwest  Independent 
Transmission  System  Operator.  Inc.  (the 
Midwest  ISO)  tendered  for  filing 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT).  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1.  which  was  previouslv  accepted  fur 
filing  in  Docket  No  ER98- 14.38-000. 
and  which  has  been  reformatted  to 
conform  to  the  requirements  of  Order 
No,  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  November  27,  2001    The 
Midwest  ISO  also  seeks  waiver  of  the 
Commission's  regulations.  18CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  serxice  list 
in  Docket  No.  ER98-1438-007  The 
Midwest  ISO  has  posted  its  reformatted 
OATT  on  its  Internet  site  at 
www.midwestiso.org.  and  the  Midwest 
ISO  will  provide  hard  copies  to  anv 
interested  parties  upon  request 

Comment  date:  October  19.  2001 .  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  ER01-.314.J-000! 

Take  notice  that  on  September  28. 
2001,  Commonwealth  Edison  (ComEd) 
filed  with  the  Federal  Energy  Regulator, 
Commission  (Commission)  an  executed 
interconnection  agreement  enabling  a 
new  generation  project  near  IJniversitv 
Park,  Illinois  to  connect  to  ComEd's 
transmission  system.  CiomEd  requested 
an  effective  date  of  September  29,  2001 
for  this  agreement. 

Comment  date:  October  19.  2001 .  m 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice 

23.  Exelon  Generation  Company.  LLC 

[Docket  No.  ER-:n44-(,)()U[ 

Take  notice  that  on  September  28 
2001,  Exelon  Generation  Company.  LL( 
(Exelon  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulators 
Commission  (Commission)  a  power 
sales  service  agreement  between  E.xelon 
Generation  and  The  Detroit  Edison 
Company,  under  Exelon  Generation  .< 
wholesale  power  sales  tariff,  FERC 
Electric  Tariff  Original  Volume  No  2 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E,  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  NK,  \Vrtslnni;tnn,  DC 
204  26,  in  hi  <  oniaiK  f  with  ku..--  .11 

.illd  214  oi  ttle  (,<  illi  11,1  ■•■■  mil   V   K'llis  of 

Practice  and  I'ri  edure  (18CFR  385.211 
and  385  214j  All  such  motions  or 
[irotests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
:\n\  [jerson  \Mshing  to  become  a  party 
imisl  file  d  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
( Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
mn\  h'H  e  i  using  the  "RIMS"  link, 
selet  t     i)(i(ket«    and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
\ia  the  Internet  in  lieu  i,<  [Mfier  See,  18 
C;FR  385.2O0Hd)ll)[iii;  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filint;  '  link 

David  P.  B()erRprs. 

.Se.  reJuA 

[PR  Doc.  01-25358  Filed  10-9-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  EROI-1936-003  el  al  ] 

PJM  Interconnection.  L.L.C  .  et  al  : 
Electric  Rate  and  Corporate  Regulation 
Filings 

n,  1  Der  i.  2001 

Take  notice  that  the  following  filings 
h.ne  been  mad(>  with  the  Commission: 

1   PJM  Intenonnec  tion,  l.L.C. 

[Docket  No,  ER01-1936-O03J 

Take  notice  that  on  September  28. 
2001,  PIM  interconnection,  LLC,  (PJM) 
tendered  for  filing  with  the  Federal 
Energ\  Regulatorv  Commission 
(Commissionj  proposed  amendments  to 
the  Amended  and  Restated  Operating 
.\greement  of  P)M  Interconnection. 
LLC"..  PIM  states  that  the  proposed 
amendments  are  submitted  to  comply 
with  the  Commission's  order  in  this 
proceeding  dated  June  28.  2001,  but 
were  inadvertently  omitted  from  PfM's 
complianc  e  filing  in  this  proceeding  of 
lulv  27,  2001 

Copies  of  this  filing  have  been  ser\'ed 
on  all  parties,  as  well  as  on  all  PfM 
Members  .ind  the  state  electric 
regulritiir\  (  oinmissions  in  the  PJM 
control  area. 
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Comment  rfafe:  October  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

2.  Virginia  Electric  and  Power 
Company 

[Docket  No  EROl-2452-OOli 

Take  notice  that  on  September  25, 
2001.  Virginia  Electric  and  Power 
Company  {Dominion  Virginia  Power  or 
the  Company)  respectfully  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
request  that  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Topaz  Energy  Associates,  LLC  be  re- 
designated as  Service  Agreement  No. 
338  under  the  Company's  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  5. 

A  copy  of  the  filing  was  served  upon 
Topaz  Energy  Associates.  LLC,  the 
Virginia  State  Corporation  Commission. 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  October  16,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  California  Electric  Marketing,  LLC 

[Docket  No  EROl -2690-0011 

TaJce  notice  that  on  September  28, 
2001,  California  Electric  Marketing. 
LLC,  (CalEM)  submitted  a  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  to  comply  with  the 
Commissions  September  21,  2001 
Order  issued  in  this  proceeding  in 
coimection  with  CalEM's  application  to 
sell  electric  capacity  and  energy  at 
market-based  rates. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Pau-agraph  E 
at  the  end  of  this  notice. 

4.  Jersey  Central  Power  and  Light 
Company 

(Docket  No.  EROl -2888-001! 

Take  notice  that  on  September  28, 
2001,  Jersey  Central  Power  and  Light 
Company  (doing  business  and  referred 
to  as  GPU  Energy),  at  the  direction  of 
Commission  Staff,  submitted  an 
amendment  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
to  its  August  20,  2001  filing  in  this 
docket.  The  August  20,  2001  filing 
concerned  a  Generation  Facility 
Transmission  Interconnection 
Agreement  between  GPU  Energy  and 
Ocean  Peaking  Power,  LP. 

Comment  date:  October  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FirstEnergy  Solutions  Corp. 

[Docket  No  ERO 1 -2968-00 1 1 

Take  notice  that  on  September  28, 
2001,  FirstEnergy  Solutions  Corp. 


(Solutions)  tendered  for  filing  with  the 
Federal  Energy  Regulator*"  Commission 
(FERC  or  Commission),  the  wholesale 
rate  schedules.  Market-Based  Rate 
Power  Sales  Tariff,  Solutions  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
Assignment  and  Assumption  Agreement 
dated  September  29.  2000  between 
Solutions  and  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company.  Pennsylvania  Power 
Company  and  The  Toledo  Edison 
Company  (collectively,  the  FirstEnergy 
Operating  Companies),  Solutions  Rate 
Schedule  FERC  No.  1.  Joint  Dispatch 
Agreement  dated  December  29,  2000 
among  Solutions,  the  FirstEnergy 
Operating  Companies,  and  American 
Transmission  Systems.  Incorporated, 
Solutions  Rate  Schedule  FERC  No.  2. 
Tariff  for  Sales  of  Ancillary  Services  and 
Interconnected  System  Operations, 
Solutions  FERC  Electric  Tariff,  First 
Revised  Volume  No.  3. 

Solutions  states  that  these  rate 
schedules  are  being  filed  to  implement 
a  change  in  its  corporate  name  from 
FirstEnergy  Services  Corp.  (Services)  to 
Solutions  that  took  effect  on  September 
1.  2001.  and  supersede  corresponding 
rate  schedules  of  Services.  Solutions  has 
asked  to  make  each  of  these  rate 
schedules  effective  concurrently  with 
the  change  of  its  corporate  name. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  EROl-3074-OOlj 

Take  notice  that  on  September  28, 
2001.  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
replacement  proposed  Original  Sheet 
No  79A  for  its  Transmission  Owner 
Tariff  included  in  its  application  in  the 
above  docket.  SDG&E  states  that  this 
replacement  sheet  clarifies  that  SDG&E's 
proposed  Supplemental  Surcharge 
Transmission  Rate  will  be  billed  per 
kilowatt  hour,  and  not  per  kilowatt. 

SDG&E  requests  a  waiver  of  18  CFR 
35  3,  in  order  to  achieve  an  effective 
date  of  November  1,  2001  for  the 
Supplemental  Surcharge  Rate.  The  rate 
and  revenue  impact  of  this  rate  will  be 
passed  on  to  California  Independent 
System  Operator  (ISO)  high  voltage 
service  and  other  Participating 
Transmission  Owners  based  upon  the 
Transmission  Access  Charges  as 
described  in  Amendment  27  and  34  of 
the  ISO  Tariff.  That  is.  on  January  1. 
2002  the  ISO  will  incorporate  the  IV-La 
Rosita  high  voltage  revenue  requirement 
to  adjust  its  High  Voltage  Wheeling 
Access  Charge  and  its  Transition 


Charges,  which  charges  or  credits  each 
Participating  Transmission  Owner  High 
Voltage  Transmission  revenues. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  EROl-3137-000) 

Take  notice  that  on  September  28, 
2001,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  the  Transmission 
Agreement  under  the  Tariff  with 
Pinnacle  West  Capital  Corp.  Marketing 
and  trading  (Pinnacle)  pursuant  to  18 
CFR  35.13.  Also  enclosed  is  a  list  of  all 
entities  that  have  executed  Network 
Service  Agreements. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Progress  Energy  Inc.  on  behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  EROl-3145-000] 

Take  notice  that  on  September  28, 
2001,  Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  executed  Service 
Agreement  between  CP&L  and  the 
following  eligible  buyer,  Dominion 
Retail,  Inc.  Service  to  this  eligible  buyer 
will  be  in  accordance  with  the  terms 
and  conditions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  5. 
CP&L  requests  an  effective  date  of 
September  1,  2001  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  October  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Exelon  Generation  Company,  LLC 

(Docket  No.  ER-3146-OOOj 

Take  notice  that  on  September  28, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  power 
sales  service  agreement  between  Exelon 
Generation  and  DTE  Energy  Trading, 
Inc.,  under  Exelon  Generation's 
wholesale  power  sales  tariff,  FERC 
Electric  Tariff  Original  Volume  No.  2. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  New  York  Independent  System 
Operator,  Inc. 

!Do(  kpt  No.  EK()l-,3147-t)OOl 

Take  notice  that  on  September  28. 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO).  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  proposed 
revisions  to  the  NYISO's  Open  Access 
Transmission  Tariff  (OATT)  and  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff).  The 
proposed  filing  would  implement  multi- 
hour  block  transactions  in  the  NYISO 
Day-Ahead  Market.  The  NYISO  has 
requested  that  the  Commission  make  the 
filing  effective  on  December  1,  2001. 

A  copy  of  this  filing  was  served  upon 
all  signatories  of  the  NYISO  OATT  and 
Services  Tariff  as  well  as  the  New  York 
Public  Service  Commission  and  the 
electric  utility  regulator*'  agencies  \n 
New  York,  New  Jersey  and 
Pennsylvania. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  TransAlta  Energy  Marketing  (US) 
Inc. 

(Docket  No  EROl-3148-OOUl 

Take  notice  that  on  September  28. 
2001,  TransAlta  Energy  Marketing  (US) 
Inc.  (TEMUS)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  Regulations.  18  CFR 
35.16.  TEMUS  is  succeeding  to  the  rate 
schedule  of  Merchant  Energy  Group  of 
the  Americas,  Inc..  effective  August  29. 
2001. 

Comment  date:  October  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Nevada  Power  Company 

[Docket  No.  ERO 1-3 14 9-000] 

Take  notice  that  on  September  28, 
2001,  Nevada  Power  Company  (Nevada 
Power)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  unexecuted 
Interconnection  and  Operation 
Agreement  between  Nevada  Power  and 
Mirant  Las  Vegas,  LLC. 

Comment  date:  October  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  EROl-3150-OOOl 

Take  notice  that  on  September  28, 
2001.  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 
(Deseret)  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(FERC  or  Commission)  Amendments  tn 
First  Revised  Service  Agreement  Nos   1 
though  6  to  its  FERC  Electric  Tariff. 
Volume  No,  1.  The  amendment  prnvideb 
for  a  one-time  rate  rebate  for  the  year 
2001  to  each  of  Deseret  s  six  Member 
Cooperatives.  Deseret  reque.sts  an 
effective  date  of  December  1.  2001 

Copies  of  this  filing  were  served  upon 
Deserefs  six  Member  Cooperatives 

Comment  date:  October  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Deseret  Generation  &  Transmission 
Co-operative,  Inc, 

[Docket  No.  EKO  1-31,51-000! 

Take  notice  that  on  September  28, 
2001.  Deseret  Generation  & 
Transmission  Co-operative,  Inc 
(Deseret)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Comniissinn 
(FERC  or  Commission),  a  long-term 
Service  Agreement  between  Deseret  and 
Overton  Power  District.  Deseret  requests 
that  the  Commission  accept  this  filing  as 
a  service  agreement  under  the 
Company's  Market-Based  Rate  Tariff. 
designated  Service  Agreement  No   10  to 
FERC  Electric  Tariff.  Original  X'niumH 
No.  3. 

Deseret  requests  an  effective  date  of 
September  1.  2001. 

Comment  do fe  October  19.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No  LR01-3152-OO0| 

Take  notice  that  on  September  28 
2001.  Consolidated  Edison  Company  nf 
New  York.  Inc  (Con  Edison)  tendert'd 
for  filing  w  ith  the  Federal  Energy 
Regulator)'  Commission  (Commission)  a 
Continuing  Site  Agreement  (Agreement) 
by  and  between  Con  Edison  and  EntergN 
Nuclear  Indian  Point  2,  LLC.  dated 
November  9.  2000  and  amended  on 
September  6.  2001 

Con  Edison  seeks  an  effective  datf  fnr 
the  Agreement  of  September  6,  2001.  the 
commencement  date  of  service  under 
the  Agreement. 

Comment  date:  October  19.  2001.  m 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice 

16.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER01-31.'i.M100i 

Take  notice  that  on  September  28. 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO),  at  the 
Direction  of  its  independent  Board  nf 
Directors,  made  a  filing  with  the  Federal 
Energy  Regulator^'  Commission 


(Commission)  under  Section  205  of  the 
Federal  Power  Act  to  pnjpose  changes 
tn  Atta(  hminit  H  of  its  Market 
.Administration  and  Control  Area 
Servu;es  Tariff  (Services  Tariff)  designed 
implement  market  mitigation  measures 
fnr  virtunl  bidding.  The  NYISO  has 
requested  that  the  Commission  act  on 
this  filing  in  an  expedited  manner  and 
that  it  shorten  the  usual  period  for 
(  nmments  The  NYISO  has  also 
requested  that  the  Commission  waive  its 
usual  bO-day  notice  requirement  and 
make  the  filing  effective  no  later  than 
Nnvember  1.  2001. 

The  .NYISO  has  served  a  copy  of  the 
filing  on  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  on  the  New  York  State 
Public  Service  (Commission,  on  the 
electric  utility  regulatory'  agencies  in 
New  [ersey  and  Pennsylvania  and  on  all 
parties  in  Docket  Nos.  EROl-3001-000 
and  EROl -300^-000  The  NYISO  has 
also  emailed  a  copy  of  this  filing  to  all 
nf  the  subscribers  to  the  NYISO's 
Technical  Information  Exchange  list. 

Comment  date.  October  11.  2001.  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  nf  this  notice. 

Standard  Paragraph 

i;  .\n\  persnn  liesinnt;  tn  be  heard  or 
tn  protest  such  filing  snuuld  file  a 
motinn  In  intervene  or  protest  with  the 
Federal  Energy  Repulalorv  Commission, 
888  First  Strwt   N  K  ,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  nf  the  Cnmmission's  Rules  of 
Practice  aii(i  I'fiM  mure  (18  CFR  385.211 
and  AH?)  .il4)   .All  mk  h  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  b6 
rnnsidereii  !)\  the  rmnmission  in 
deteriDiiimt;  th>  ,ij  (f'  [iriate  action  to  be 
taken,  but  will  not  ser\i   '     make 
prntestants  parties  \i'  ".]•   proceeding. 


.\n\  person  wishiiu 


I  ime  a  party 


must  file  a  mntinn  tn  intervene.  Copies 
nf  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  mav  also  be 
viewed  on  the  Web  M  http:// 
\\u^^  ferr.gov  using  the    RIMS"  link. 
selec:t   'Docket*    and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  ,385,2001{a)(l)(iii)andthe 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boersers, 

Secretary. 

[KR  Doc.  01-25359  Filed  10-9-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


I 


[Docket  No.  CP01 -438-000] 


Northwest  Pipeline  Corporation;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Rockies 
Expansion  Project  and  Request  for 
Comments  on  Environmental  Issues 

October  i.  2001 

The  staff  of  the  Federal  Energy 
Regulator,'  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (E.^j  that  will 
discuss  the  environmental  impacts  of 
the  Rockies  Expansion  Project  involving 
construction  and  operation  of  facilities 
by  .Northwest  Pipeline  Corporation 
(Northwest)  in  various  counties  in 
Wyoming  and  Idaho  '  Northwest  would 
construct  six  loops  totaling  about  91  1 
miles  and  would  modif\'  seven  of  its 
existing  compressor  stations,  as 
described  below  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement 
However,  if  the  project  is  approved  bv 
the  Commission,  that  approval  convevs 
with  it  the  right  of  eminent  domain 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law, 

A  fact  sheet  prepared  by  the  FERC 
entitled  ".An  Interstate  Natural  Gas 
Facility  On  My  Land'  What  Do  I  Need 
to  Know'"  was  attached  to  the  project 
notice  Northwest  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings  It  is  also 
available  for  viewing  on  the  FERC 
Internet  Web  site  (wtvw Yerc  gov). 

Summary  of  the  Proposed  Project 

Northwest  wants  to  expand  its 
physical  north  flow  capacity  and  seeks 
authority  to  construct  and  operate  six 


loops  totaling  about  91  1  miles  as 
follows: 

•  Muddy  Creek  Loop:  30.6  miles  of 
30-in(:h-diameter  pipeline  in 
Sweetwater  and  Lincoln  Counties, 
Wyoming; 

•  Kemmerer  Loop:  15.5  miles  of  30- 
inch-diampter  pipeline  in  Lincoln 
County; 

•  Pegram  Loop:  1 12  miles  of  24-inch- 
diameter  pipeline  in  Lincoln  County; 

•  ,Snda  Springs  Loop:  19  6  miles  of 
24-inch-diameter  pipeline  in  Bear  Lake 
County,  Idaho; 

•  Lava  Loop:  9.4  miles  of  24-inch- 
diameter  pipeline  in  Caribou  County, 
Idaho;  and 

•  Pocatello  Loop:  4.8  miles  of  24- 
inch-diameter  pipeline  in  Bannock 
County.  Idaho. 

The  majority  (80.1  percent)  of  the 
proposed  looping  would  be  adjacent  to 
Northwest's  existing  mainline. 
Exceptions,  totaling  18  1  miles,  would 
be  in  areas  of  difficult  terrain,  sensitive 
environmental  resources,  and  heavy 
residential  development.  Of  this 
distance.  4  7  miles  would  be 
constructed  along  other  utility  rights-of- 
way  Block  valves  would  be  installed  on 
each  loop.  Project  maps  showing  the 
proposed  loops  are  in  appendix  1.^ 

Northwest  also  proposes  to  modify 
seven  existing  compressor  stations  as 
follows: 

•  Green  River  Compressor  Station: 
compressor  uprating  of  970  horsepower 
(hp); 

•  Muddy  Creek  Compressor  Station: 
compressor  uprating  of  2,117  hp; 

•  Pegram  (Compressor  Station: 
compressor  reconfiguration  with  no 
change  in  horsepower; 

•  Lava  C'ompressor  Station; 
c'lmpressor  uprating  and  installation  of 
a  new  compressor  to  mcrease  5,077  hp; 

•  Pocatello  Compressor  Station: 
compressor  reconfiguration  with  no 
change  in  horsepower; 

•  Burley  Compressor  Station: 
replacement  of  three  compressors  with 
two  new  units  to  increase  9,400  hp,  and 
installation  of  two  portable  units  to 
augment  compression  by  2,660  hp  when 
needed;  and 

•  Buhl  Compressor  Station: 
compressor  reconfiguration  and 
installation  of  a  new  compressor  to 
increase  4,700  hp 

Compressor  station  modifications 
include  cooling  facilities,  foundations, 
piping,  electrical  connections,  valves, 


Northwest  s  application  was  filed  with  the 
OimmibMon  under  Section  7  of  the  Natural  Gas  Act 
>ind  Par*  137  of  the  Commis8l9n's  regulations. 


■'The  appendices  ri'T'  m  iii  in  this  notice  are  not 
being  printed  in  the  Federal  Register  (lopies  of  the 
appendices  were  sent  to  all  those  rereiving  this 
notice  in  the  mail.  This  filing  mav  also  be  viewed 
on  the  web  at  f^-ww  ferc.gov  using  the    RIMS'   link 
For  instructions  on  connecting  to  KIMS  refer  to  the 
last  page  of  this  notice. 


and  other  appurtenances,  as  well  as  the 
abandonment  of  certain  compression 
facilities.  With  the  exception  of  work  at 
the  Burley  Compressor  Station,  all 
modifications,  including  temporary 
work  areas,  would  take  place  within  the 
existing  fenced  area.  Compressor  station 
locations  are  shown  on  the  first  map  in 
appendix  1. 

Northwest  would  use  existing  public 
and  private  access  roads  for  all  pipeline 
and  aboveground  construction. 
Maintenance  may  be  required  on  some 
of  the  roads  prior  to  use  by  construction 
equipment. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  pipeline 
facilities  would  affect  about  1.340  acres 
of  land,  including  temporary  extra  work 
spaces.  An  additional  274  acres  would 
be  used  for  nine  pipe  storage  and 
contractor  yards.  These  locations  are 
generally  on  or  adjacent  to  existing 
rights-of-way  (pipeline  and  road)  or 
compressor  station  yards.  Minor 
modifications  of  Northwest's  valve 
yards  and  m.eter  station 
interconnections  along  the  pipeline 
route  would  be  constructed  within  the 
permanent  right-of-way  and  would  not 
require  additional  space.  Of  the  1,340 
acres  needed  for  pipeline  construction, 
about  223  acres  would  be  retained  as 
permanent  pipeline  right-of-way. 

A  majority  (1201  acres,  or  89.7 
percent)  of  the  land  crossed  by  the 
facilities  would  be  either  cropland, 
pasture,  or  rangeland.  Residential 
construction  would  disturb  about  6.9 
acres,  and  would  be  limited  to 
construction  of  the  Pocatello  Loop. 

The  only  disturbance  associated  with 
the  compressor  station  modifications 
that  would  occur  outside  of  the  existing 
fenced  locations  would  be  the 
expansion  at  the  Burley  Compressor 
Station  site.  At  this  location.  Northwest 
would  expand  the  permanent  fenced 
station  yard  about  1.7  acres  and  use  cm 
additional  1.9  acres  for  temporary  work 
space. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 


'  'We  ",    us",  and  "our  '  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 

fOEP) 
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in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are  " 
encouraged  to  notif)-  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  cultural  resources 

•  public  safety 

•  land  use 

•  endangered  and  threatened  species 

•  air  quality  and  noise 

•  residential  construction 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  we  think  deserve  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Northwest. 
This  preliminary  list  of  issues  may  be 
changed  based  on  your  commits  and 
our  analysis. 

•  Impact  on  residents  within  50  feet 
of  construction,  and  impacts  to 
agricultural  areas. 

•  Effects  from  the  addition  of  24,924 
hp  of  compression. 

•  Possible  impact  on  Federal,  state, 
and  BLM-listed  species. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 


comments  or  concerns  about  the  project 
By  becoming  a  commentor.  vour 
concerns  will  be  addressed  in  the  E.\ 
and  considered  by  the  Cnmniission   Yi  m 
should  focus  on  the  potential 
environmental  effects  uf  the  proposal. 
alternatives  to  the  proposal  (in(  ludiny 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  cximments,  the  more  useful 
they  will  be.  Please  follow  thfse 
instructions  carefully  to  ensure  th.it 
your  comments  are  received  in  tinn'  aiui 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to;  David  P.  Boergers, 
Secretary,  Federal  Energ\  Regulat(ir\ 
Commission.  888  First  St  NE,  Room  lA. 
Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Group  1 

•  Reference  Docket  No.  CPOl-138- 
000. 

•  Mail  \  our  comments  so  that  they 
will  be  received  in  Washingtim.  DC  on 
or  before  November  9.  2001 

Comments,  protests  and  interventions 
mav  be  filed  electronicallv  via  the 
Internet  in  lieu  of  paper  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instruttions 
on  the  Commission's  Web  site  under  thi' 
"e-Filing"  link. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  tn 
become  an  official  party  to  the 
proceeding  known  as  an    intervenor 
Intervenors  play  a  more  formal  role  in 
the  process  Among  other  things, 
intervenors  have  the  right  to  receiv  e 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission  s 
service  list  for  this  proceeding  If  V(ju 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  the  Commission's  Office  oj 
External  Affairs  at  (202)  208-1088  or  on 
the  FERC  Web  site  (  wwh  /ere  goi)  using 
the  "RIMS  "  link  to  information  in  this 
docket  number.  Click  on  the    RIMS 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions  For 
assistance  with  access  to  RIMS,  the 


RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
11  Kf    !n'f  r:  it  website  provides  access 
ii   tti.  ti  \ts  ui  formal  documents  issued 
bv  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
(IPS"  link,  select  "Docket  #"  from  the 
CIPS  menu   and  follow  the  instructions 
For  HS'.i>t.iiii  I  \s  ith  access  to  CIPS.  the 
(  11"-  ti.  Ipiinecan  be  reached  at  (202) 
jHH  .,:.r4 

i)a\id  P   BfKTgers, 

Secretary. 

(FR  Doc  Ol-a.-iSei  Filed  10-9-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  tor 
Filing  With  the  Commission.  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

October  3.  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection 

a   Tvpp  of  Applit  iition:  New  Minor 
License 

b.  Project  .Vn    29.^5-015 

c.  Date  Filed  September  24,  2001. 
d   App/;rorir  Enterprise  Mill.  ULC. 
e  Same  nf  Pmiet  t  P^nterprise  Mill 

Hvdroeiectnc  Proiw  t 

f  Location  On  the  .Augusta  Canal 
about  6  miles  downstream  of  the 
Augusta  Canal  diversion  dam.  adjacent 
to  the  Savannah  River,  Richmond 
(-ountv,  .Augusta.  GA  The  project  is  one 
of  three  hvdrnpower  projects  located  in 
the  Augusta  Canal  The  project  does  not 
dffwl  Federal  lands 

g  Ftleii  Pursuant  to  Federal  Power 
Act  16  use  §§  791  (a}-825(r). 

h  Apphcanl  Contact  Beth  E  Harris. 
Protect  Engineer,  CHI  Energv.  Inc.,  P.O. 
Box  859-   Greenville.  SC  29604.  (864) 
281-9630, 

i  FERC  Contact:  Monte  TerHaar,  (202) 
219-2768  or  monte.terhaar&ferc  fed  us. 

)  Deadline  for  filing  additional  study 
requests  November  26.  2001. 

,\U  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boprgers,  Set  retary.  Federal  Energy 
Regulatorv  ( .oininission,  888  First 
Street,  NE,  Washington,  DC  20426 
Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  iieu  of  paper.  See,  18  CFR 


I 
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385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Fihng  "  link. 

The  Commission  s  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  servo  a  copy  of 
that  document  on  each  person  on  th^' 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  ser\  e  a  copy  of  the  document  on 
that  resource  agencv 

k  This  application  i>.  not  read\'  for 
environmental  analysis  at  this  time.  We 
are  not  requesting  intervf^nors  to  this 
project  at  this  time 

1.  The  existing  Enterprise  Mill 
Hydroelectric  Project  consists  of:  (1) 
There  is  no  dam  or  impoundment,  as 
appro.ximately  580  ( fs  of  water  is 
withdrawn  from  the  .Augusta  ( ianal 
when  operating  at  full  capacity.  (2)  two 
steel  sliding,  vertical  lift  intake  gates.  (3) 
primary  and  secondar\-  steel  trash  rac  k.^ 
(4)  two  300-foot-long.  8-foot  diameter 
penstocks;  (.5)  two  vertical  shaft  turbine 
generator  units  with  an  installed 
capacitv  of  12  megawatts:  (6)  an  850- 
foot-long  tailrace  returning  flow  to  the 
Augusta  Canal,  and  (7)  appurtenant 
facilities  The  applicant  estimates  that 
the  annual  generation  would  be  between 
5.000  and  8.000  megawatthours 
Generated  power  is  utilized  v\nthin  the 
applicant's  Enterprise  Mill  which 
houses  residential  and  t;()maiercial 
tenants,  and  excess  power  will  be  sold 
to  Cieorgia  Power  flompanv  .\o  new 
facilities  are  proposed. 

m  A  copy  of  the  application  is 
available  for  inspection  and 
reproduf  tion  at  the  (kimmission  s 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Room  2-A. 
Washington.  DC  20426.  or  by  (ailing 
(202)  208-1371   Ciopies  of  this  filing  art- 
on  file  with  the  fiommission  and  are 
available  for  publir:  inspection  This 
filing  may  also  be  viewed  on  the  web  at 
http://v^^\^^■ffn:  gov  using  the    RIM.S 
link,  selected  'Docket#  "  and  follow  th" 
instructions  (call  202-208-2222  for 
assistance).  A  copv  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  (icorgia  Stale 
Historic  Preservation  Officer  I SHPOI.  as 
required  by  §  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  advisorv  Council  on  Historic 
Preservation,  36  CFR  800  4 

0.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 


milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Nutu.e  of  applic:ation  has  been  accepted  tor 

filing 
Notice  or  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 
Notice  soliciting  final  terms  and  conditions 
Notice  of  the  availability  of  the  draft  NEPA 

document  (draft  EA) 
Notice  of  the  availability  of  the  final  NEPA 

document  (final  EA) 
Order  issuing  the  Commission's  decision  on 

the  application 

Final  amendment.s  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

David  P.  Boenjers, 

Sf  Cretan, . 

jFR  Doc.  01-25364  Filed  10-9-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

(3ctober  J,  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a  T\j>e  of  Application:  Preliminary 
Permit, 

b.  Project  No. :  1 2 1 1 5-000. 

c.  Date  filed:  September  4.  2001 

d.  Applicant:  Symbiotits,  LLC 

e.  Name  of  Project:  Wilson. 

f.  Location:  On  Bilk  Oeek  in  San 
Miguel  County.  Colorado  The  project 
would  oc:cupv  lands  arlminisfered  by 
the  State  of  Colorado  and  the  U.S.  Forest 
Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  §§791(a)-825(r) 

h   Appluuiit  (Jontact:DT  Vincent 
Lamarra,  Direc:tor.  Ecosystems  Research 
Institute,  Inc..  975  South  State  Highway. 
Logan,  UT  84J21.  !435)  752-2580.  fax  " 
1435)  752-2581 

i.  FERC  Contact:  Elizabeth  [ones  (202) 
208-0246, 

I   Dfddlmc  for  filing  motions  to 
intfr\'ene.  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatorv  Commission,  888  First 
Street,  N'  E  Washington,  DC.  20426. 
Comments,  protests  and  interventions 


may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Fi!ing"  link. 

Please  include  the  Project  Number 
(12115-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  operate  in  run- 
of-river  mode  and  consist  of:  (1)  a 
proposed  concrete  diversion  dam  10- 
feet-high.  and  75-feet-crest-length.  (2)  a 
proposed  60-inch  steel  penstock 
approximately  7.350  feet  long.  (3)  a 
proposed  powerhouse  containing  four 
turbines  with  a  total  installed  capacity 
of  20  MW,  (4)  a  proposed  switchyard, 

(5)  approximately  three  miles  of 
proposed  25kV  transmission  line,  and 

(6)  appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  100  GWH. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http;//www. fere. gov  using  the  "RIMS" 
link,  select  "Docketi  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit — .Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
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notice  of  intent  to  file  such  an 
application.  Submission  of  a  timelv 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent— A  notice  of  intent 
must  specif}'  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  mav  be 
filed,  either  a  preliminar\-  permit 
application  or  a  development 
application  (specify-  which  tvpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminan-  permit,  if  issued. 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminan  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminarv  permit 
would  include  economic  analvsis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a^development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  mav  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
•PROTEST",  'MOTION  TO 
INTERVENE'',  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commissions  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street. 


N.E. .Washington.  D  (]  2n42f)  .-\ii 
additional  copy  must  be  >vn\  t(i 
Director.  Division  of  Hydropower 
.administration  and  C^ompliance, 
Federal  Energy  Regulatnr\  Commission, 
at  the  above-mentioned  addrf'ss   .■\  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  .Applicant  specified  in  the 
particular  application 

s  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  mav  hp 
obtained  by  agencies  directlv  from  the 
Applicant  If  an  agencv  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  wiii  be  presumed  to 
have  no  comments  One  copv  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boersers. 

.Sef  rrtan 

iFR  [)iH    ()l-2,').lh5  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting 

()(  lober  4.  JOOl 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  .^ct 
(Pub  L.  No   94-409).  ?,  \S('   552B: 
AGENCY  HOLDING  MEmNG:  Federal 
Energv  Regulatorv  fiommission 

DATE  AND  TIME:  October  11.  20U1.  1(J:UU 
am 

PLACE:  Room  2C.  888  First  Street.  N.E.. 

Washington.  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  .Sole:  ITKM.S  listed  mi  ihe  .^jjenda  mav 
be  deleted  vvil.hout  furthei  iioii!;e. 

CONTACT  PERSON  TOR  MORE  INFORMATION: 

David  P.  Boergers.  Secretan    Telephone. 
(202)  208-0400   For  a  rerordmi;  listing 
items  stricken  from  or  added  \n  the 
meeting,  call  (202)  208-lh27 

This  Is  a  List  of  Matters  Tn  Be 
Considered  bv  the  Commission  It  Does 
Not  Include  a  Listing  of  All  Papers 
Relevant  to  the  Items  on  the  Agenda, 
However,  All  Public  Documents  Mav  Be 
Examined  in  the  Reference  and 
Information  Center. 

776tl)--Meeting  Octol>er  11.  2001,  Regular 
Meeting.  10:00  a.m. 

Markets.  Tariffs  and  Rates — Gas 


Docket*  GXOl-1.  000,  Discussion  of  Gas 

Pipeline  Operational  Flow  Orders 
G-2. 

Docket*  RP96-312,  057.  Tennessee  Gas 

Pipeline  Com  pan  v 
Qther#s  GTOl-34.  000,  Tennessee  Gas 

Pipeline  Company 
G-3. 
Docket*  PROl-15,  000,  Green  Canyon  Pipe 

Line  Company.  L.P. 
G-4. 

Docket*  PROl-10,  000.  Bay  Gas  Storage 

Companv.  Ltd. 
G-5. 

Docket*  RPOO-479.  000,  Trailblazer 

Pipeline  Companv 
Other*s  RPOO-624.  000.  Trailblazer 

Pipeline  Company 
Ci-6. 

Docket*  RPOO-343.  000,  Kinder  Morgan 

Interstate  Gas  Transmission,  LLC 
Other#s  RPOO-343,  001,  Kinder  Morgan 

Interstate  Gas  Transmission,  LLC- 
RPOO-343,  003,  Kinder  Morgan  Interstate 

Gas  Transmission.  LLC 
RPOO-629.  000.  Kinder  Moigan  Interstate 

Gas  Transmission,  LLC 

Docket*  RPOl-445.  000.  Trunkline  LNG 

Companv 
Other*s  RPOl-445.  001.  Trunkline  LNG 
Companv 
G-8. 
Docket*  RPOl-258,  000.  Transcontinental 

Gas  Pipe  Line  Corporation 
Other*s  RPOl-258.  001.  Transcontinental 
Gas  Pipe  Line  Corporation 
G-9. 

Docket*  RPO 1-387.  000.  Texas  Eastern 
Transmission.  LP 
G-10. 
Docket*  RPOl-397.  000,  Great  Ukes  Gas 
Transmission  Limited  Partnership 

G-n 

Dtxket*  RMOl-9,  001,  Report  of  Natural 
Gas  Sales  to  the  California  Market 
G-12. 

Docket*  RPOl-158.  001.  Tennessee  Gas 
Pipeline  Companv 
G-13. 

Docket*  RPOl-477.  002.  TransCxilorado 

Gas  Transmission  Company 
Other*s  RPOl-477.  001 .  TransColorado  Gas 
Transmission  Company 
G-14 
Docket*  ISOl-444.  002.  Conoco  Pipe  Line 

Companv 
Other*s  ISbl-»45.  002,  Conoco  Pipe  Line 
Companv 
G-15. 
Docket*  RPOl-382,  004.  Northern  Natural 

Gas  Company 
Other#s  RPOl-382,  005,  Northern  Natural 
Gas  Company 
KPOl-382.  003.  Northern  Natural  Gas 

Companv 
G-16 
Docket*  MGOl-21,  001.  National  Fuel  Gas 
Supply  Corporation 
G-17, 
Docket*  RP95-197,  037.  Transcontinental 

Gas  Pipe  Line  Corporation 
Other*s  RP97-71.  014,  Transcontinental 
Cas  Pipe  Line  Corporation 
G-18 
DocUi»  Rl'uo-395.  001.  Panhandle  Eastern 
Pipe  Line  Company 


51660 


Federal  Register 'Vol    66.  No    196  /  Wednesday,  October  10.  2001 /Notices 


Other«s  RPq6-J4H.  UOO.  PanhandU'  Eastern 

Pipe  Line  C^ompan; 
RPOO-iq.T,  000.  Pdnhandle  Eastern  Pipe 

Line  Company 
RPOO-613.  000.  Panhandle  Ed.stern  Pipe 

Line  C;ompnn\ 
(■^14 

Do(  l^eto  ()R<tf.-;i  '  f  ;/  ,  UOO.  .\RCO 

Prndurts  (^imparu  ,  et  al. 

c;-2o 

I>K  l^et*  OROl-8.  000.  ARCO.  a  subsidiary 
fit  BP  .Vrnprica.  Inc.  v.  Calnev  Pipe  Line, 
LLC, 
G-21 

Doikt't*  R.VMH-l   OM.  Standard  for 
Business  Priit  ?i(  e<;  of  Interstate  Natural 

Gas  Pipelines 

Other«s  R.\(98-10.  008.  Regulation  of 
Short-Term  Natural  Gas  Transportation 
Services 

RM'i8-12.  008.  Regulation  of  Interstate 
Natural  Gas  Transportation  Services 

Cr-22 

Docket*  G.X()l-2,  UOO   Discussion  of 
Efficient  and  Effective  Collection  of  Data 

Administrative  Auf'ndii 

Reserved 
Miscellanpuus  A^pnda 

M-1 

Reserved 

Markets.  Tariffs  and  Ratt-^— Electric 

E-1 
Docket"  EXOl-')  000,  Discussion  of 

Generation  Inlen  onnection 
E-2, 

Docket*  ELOl-118  000.  Investigation  of 
Terms  and  Conditions  of  Public  Utility 
Market-Based  Rate  Authorizations 
E-3. 

Omitted 
E-4 

Omitted 
E-5 

Dof.keto  EROi-11.36  002 

Cnmpanv 
Olher#sER01-in6  001 

Companv 
ER01-n36.  000   .■\meren  Services 
Companv 
E-6 

Docket*  ER01-2nO   000,  Central  Maine 

Power  Companv 
Otherts  EROl-2130  001   Central  Maine 
Power  Companv 

E-:, 

Docket*  EROl-2,584.  000,  Northeast 
Utilities  Service  Companv 
E-8 

Omitted  I 

E-9 

Docket*  ER98-1438.  000.  Midwest 
Independent  Transmission  System 
Operator,  Inc 

Other*s  EC98-24.  000.  The  Cincinnati  Gas 
&  Electric  Companv.  (Commonwealth 
Edison  Company,  Commonwealth 
Edison  Company  of  Indiana,  Illinois 
Power  Company,  PSI  Energy.  Inc.. 
Wisconsin  Electric  Power  Company. 
Union  Electric  Company.  Central  Illinois 
Public  Servit  e  Companv.  Louisville  Gas 
&  Electnc  Companv .  Louisville  Gas  & 


.Ameren  Services 
.Amaren  Services 


Electric  Company  and  Kentuckv  Utilities 
Company 
ER98-1438,  006,  Midwest  Independent 

Transmission  System  Operator.  Inc. 
ER98-1438,  007.  Midwest  Independent 

Transmission  System  Operator,  Inr, 

ER01^79.  000,  Midwest  Independent 

Transmission  System  Operator.  Inc. 

EROl-479,  001,  Midwest  Independent 

Transmission  System  Operator.  Inc 

E-10. 

Docket*  ECOl-127,  000.  Holyoke  Water 
Power  Company  and  Holyoke  Power  and 
Electric  Companv 
Other#s  EROl-2626.  000.  Holvoke  Water 
Power  Company  and  Holyoke  Power  and 
Electric  Company 
EROl-2611,  000,  Holyoke  Water  Power 
Company  and  Holyoke  Power  and 
Electric  Company 
E-11. 

Docket*  EC01-n5.  000,  E.ON  AG  and 
Powergen  pic.  LG&E  Energy  Corporation, 
Louisville  Gas  and  Electric  Companv  and 
Kentucky  Utilities  Companv 
E-12. 

Docket#  EROl-2189,  002.  Mid-Continent 
Area  Power  Pool 
E-1 3. 

Docket*  ELOl-47.  006.  Ren>«jviiig 
Obstacles  to  Increased  Electrn. 
Generation  and  Natural  Gas  Supply  in 
the  Western  United  States 
E-14. 

Docket*  ESOl-^0,  001,  Golden  Spread 
Electric  Cooperative.  Inc. 
E-1 5. 

Docket*  EROl-1807.  002,  Carolina  Power  k 
Light  Companv  and  Florida  Power 
Corporation 
Other*s  EROl-2020  001,  Carolina  Power  & 
Light  Company  and  Florida  Power 
Corporation 
E-16. 

Docket*  ELOl-45.  004.  Consolidated 
Edison  Company  of  .New  York.  Inc 
Other*s  EROl-1385  002.  Consolidated 
Edison  Companv  of  New  York,  Inc. 
E-1 7. 

Docket*  N)01-5,  001.  Southwest 
Transmission  Cooperative.  Inc 
E-18 

Docket*  ELOl-99,  000.  Bangor  Hydro- 
Electric  Company 
K-19, 

Docket*  ELOO-89,  000,  Southern  California 
Edison  Company 
E-20. 

Docket*  EL99-65.  000,  Sithe/ 

Independence  Power  Partners  v  Niagara 
Mohawk  Power  Corporation 
Other#s  EL99-6^,  002,  Sithe'lndependence 
Power  Partners  v  Niagara  Mohawk 
Power  CCorporation 
t:L99-65.  001.  Sithe/Independence  Power 
Partners  v.  Niagara  Mohawk  Power 
Corporation 
EL95-38.  002.  Sithe/lndependence  Power 
Partners  v.  Niagara  Mohawk  Power 
Corporation 
E-21. 

Omitted 
E-22, 

Omitted 
E-23. 
Omitted 


E-24, 

Docket*  EROl-2903.  001.  Tenaska  Gatevvav 

Partners.  Ltd. 
Othertts  EROO-2998.  001.  Southern 

Company  Servii  es.  Im 
EROO-2999.  001.  Southern  Companv 

.Services.  Inc, 
EROO-3000.  001.  Southern  Companv 

.Services.  Inc. 
EROO-3001.  001.  .Southern  Company 

Services.  Inc, 

Energy  Projertf^ — Hydro 

H-1, 

Docket*  P-2188.  0.54.  PP&L  Montana.  LLC 
H-2, 

Docket*  P-710.  013.  Wisconsin  Power  and 
Light  Company  and  Wolf  River  Hydro 
Limited  Partnership 
H-3. 

Docket*  P-137.  027.  Pacific  Gas  and 

Electric  Companv 
Other»s  P-137.  002.  Pacific  Gas  and 
Electric  Companv 
H-4, 

Omitted 
H-.5. 

Docket*  P-2216.  046.  New  York  Power 
Authoritv 

Energy'  Projects — Certificates 

C-1 

Docket*  CP01-80.  000,  East  Tennessee 
Natural  Gas  Companv 
C-2 

Docket*  CPOl-358.  000,  NUI  Corporation/ 
NUI  Utilities.  Inc  and  C&T  Enterprises. 
Inc/Vallev  Energy.  Inc 
t;-3. 

Docket*  CPOl-76,  000.  Cove  Point  L.NG 

Limited  Partnership 
Other*s  CPOl-77.  000.  Cove  Point  LNG 

Limited  Partnership 
CPOl-156.  000.  Cove  Point  LNG  Limited 

Partnership 
RPOl-217,  000.  Cove  Point  LNG  Limited 
Partnership 
C-1 
Docket*  CPOl-416.  000.  Sierra  Production 
Company 
C-S 

Docket*  CP93-253.  004.  El  Paso  Natural 
Gas  Companv 
C-6 

Docket*  CP95-202.  001.  Venice  Gathering 

Company  and  Venice  Energy  Services 
Other*s  CP97-533.  001.  Chevron  U.S.A. 
Inc..  Venice  Gathering  Company.  Venice 
Energy  Services  Company  and  Venice 
Gathering  System,  L.L.C 
CP97-533.  002.  Chevron  U.S.A.  Inc.. 
Venice  Gathering  Company,  Venice 
Energy  Services  Company  and  Venice 
Gathering  System.  LLC. 
CP97-533,  003.  Chevron  USA.  Inc  . 
Venice  Gathering  Company,  Venice 
Energy  Services  Company  and  Venice 
Gathering  System,  L.L.C. 
CP97-534.  OOi,  Chevron  U.S.A.  Inc  , 
Venice  Gathering  Company.  Venice 
Energy  Services  Company  and  Venice 
Gathering  System,  L.L.C. 
CP97-535.  Ooi.  Chevron  U.S.A.  Inc.. 
Venice  Gathering  Company.  Venice 
Energy  Services  Company  and  Venice 
Gathering  System,  L.L.C. 
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CP97-754,  001.  Samedan  Oil  Corporation 
V.  Venice  Gathering  System.  L.L.C. 
C-7. 

Docket*  f:P96-711.  002.  Discovery 
Producer  Services  LLC 

Other#s  CP9B-712.  004.  Discovery  C;as 
Transmission  LLC 

CP96-719.  002  Dis(.o\erv  Gas 
Transmission  LLC 
C-8. 

Docket*  CPOO-2.-3:i.  OO.i.  Southern  Natural 
Gas  Company 
C-9. 

Dockets  RM99-5.  004,  Regulations  I'nder 
the  Outer  Continental  Shelf  Lands  Act 
Governing  the  Movement  of  Natural  Gas 
and  Facilities  on  the  Outer  Continental 
Shelf 

David  P.  Boergers, 

Secretary- 

IFRDoc,  01-25481  Filed  10-5-01:  11  34  am] 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7077-6) 

EPA  Science  Advisory  Board;  Notice: 
Particulate  Matter  (PM)  Centers  Interim 
Assessment  Panel;  Request  for 
Nominations 

ACnON:  Notice. 

Request  for  nominations  to  serve  on 
the  Particulate  Matter  (PM)  Centers 
Interim  Assessment  Panel  of  the  U.  S. 
Environmental  Protection  Agency's 
Science  Advisory  Board. 
SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Science 
Advisory  Board  (SAB)  is  announcing 
the  formation  of  a  Particulate  Matter 
(PM)  Centers  Interim  Assessment  Panel 
(PMCIAP)  and  is  soliciting  nominations 
of  qualified  individuals  to  serve  on  this 
Panel.  The  SAB  was  established  to 
provide  independent  scientific  and 
technical  advice  to  the  EPA 
Administrator  on  Agency  positions;  in 
this  case,  advice  on  the  utility  of  the  PM 
Research  Centers  as  a  mechanism  for 
supporting  scientific  research  in  PM 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  PMCIAP. 
Nominations  (preferably  in  electronic 
format)  should  include  the  individual's 
name,  occupation,  position, 
qualifications  to  address  the  issue,  and 
contact  information  [i.e.,  telephone 
number,  mailing  address,  email,  and/or 
Website).  To  be  considered,  all 
nominations  must  include  a  current 
resume  (preferably  electronic)  providing 
information  on  the  nominee's 
background,  experience,  and 
qualifications. 


Background 

In  1995  EPA  introduced  a  research 
grants  program  (Science  To  Achieve 
Results  (STAR))  focused  on  targeted, 
investigator-initiated,  peer-review- 
competed  grants.  Subsequent 
experience  suggested  that  there  cuuld  be 
substantial  benefits  gained  hv  investmt; 
some  resources  in  larger,  more 
coordinated  grants  to  "research  centers" 
that  would  focus  the  combined  efforts  of 
a  group  of  researchers  on  closelv  relateci 
problems.  The  PM  Centers  were  funded 
in  1999  for  a  five  year  period  and  thus. 
are  in  the  middle  of  their  grants 
Although  two  and  a  half  years  of  the  PM 
Centers  program  is  not  sufficient  tim«^  ti 
evaluate  fully  its  merits,  the  Agency  i'- 
seeking  an  interim  assessment  uf  the  I'M 
centers  concept  that  will  help  the 
Agency  as  it  formulates  its  future 
research  funding  plans  It  is  for  this 
purpose  of  providing  interim  advice  on 
the  effectiveness  of  the  PM  centers 
concept  as  a  research  mechanism  that 
the  SAB  Panel  is  being  convened 

The  SAB  is  negotiating  a  specific 
Charge  to  guide  the  PM  Centers 
assessment  The  specific  questions  that 
constitute  the  Charge  provide  general 
guidance  to  the  nominators  about  the 
technical  qualifications  of  individuals 
who  are  being  sought  to  carr\'  out  the 
work  of  the  PMCIAP  We  anticipate  that 
the  PMCIAP  will  contain  experts  who 
have  proven  knowledge  of  PM  research 
issues  and/or  knowledge  of  various 
research  mechanisms  and 
methodologies  that  are  relevant  to  the 
Agency's  PM  program  The  current 
version  of  the  Charge  follows,  although 
details  of  the  Charge  may  change  as  a 
result  of  ongoing  discussions  between 
the  Agency  and  the  Panel.  Updates  will 
be  posted  on  the  SAB  Website: 
www  epa.gov/sab. 

Draft  Charge 

Overall  Objective 

To  assess  the  value-added  nature  of  a 
PM  Centers  research  program 

Overall  Charge  Question 

Based  on  progress  to  date,  should  a 
PM  research  program  be  undertaken 
beyond  2004?  In  which  areas,  to  what 
extent,  and  for  what  reasons  is  a  PM 
Centers  program  beneficial'  Identih- 
specific  areas  in  which  the  program 
could  be  improved 

Specific  Charge  Questions 

1,  Recognizing  the  PM  Centers 
program  is  barely  at  its  halfway  point, 
what  important  research  findings  (or 
promising  investigations)  have  been 
made  that  would  not  have  occurred 
otherwise?  What  unique  aspect(s)  of  a 


Centers  program  enabled  such  actions  to 
be  taken? 

2.  To  what  extent  has  the  direction  or 
focus  of  research  shifted  as  a  result  of 
the  multi-disciplinary  interactions 
within  the  Center  (i.e.,  findings  in  one 
department  influence  researchers  in 
another  to  change  direction  or 
emphasis)?  To  what  extent  have  changes 
m  research  direction  or  emphasis  been 
influenced  by  Science  Advisory 
(Committee  reviews,  interactions  with 
other  PM  Centers,  or  interactions  with 
the  broader  PM  research  community? 
Which  factors  have  been  most 
influential? 

3  How  successful  are  Centers  in 

c  ommunicating  their  findings  to  the 
publif  and  specifically,  to  those  who 
luei  tlv  use  their  research?  Is  it  clear 
tlhit  the  work  has  been  supported  by  the 
PM  Centers  program? 

4  How.  if  at  all,  does  a  PM  research 
centers  program  facilitate  agreement  or 
consensus  on  protocols  or  procedures  to 
enable  more  direct  comparison  of 
results  among  research  institutions  or 
centers'' 

5  How,  if  at  all.  does  a  PM  research 
centers  program  leverage  or  maximize 
use  of  resources  through  sharing 
expensive  equipment,  samples,  data, 

etc  ' 

h  How  iv  the  fin.'iiram  perceived 
within  and  outside  the  research 
I  nmmunity?  Does  a  research  center  have 
greater  visibilitv.  and  if  so,  what  is  the 
impact' 

.\ny  interested  person  or  organization 
may  nominate  qualified  individuals  for 
menihership  on  the  Panel  Nominations 
should  UK  lude  the  individual's  name, 
occupation,  position,  qualifications  to 
address  the  issue,  and  contact 
information  (i.e.,  telephone  number, 
mailing  address,  and  email  and/or 
Website)  To  be  considered,  all 
nominations  must  include  a  current 
resume  fpreferahlv  electronic), 
providing  the  nominee's  background. 
experience,  and  qualifications. 

Nominations  should  be  submitted 
(preferably  in  electronic  format)  to  Dr. 
Donald  G  Barnes,  Designated  Federal 
Officer.  EPA  Science  Advisory  Board 
(1400.^l  US  Environmental  Protection 
Agen(  y   1200  Pennsylvania  Avenue. 
\VV  Washington.  DC  20460.  telephone 
(202)  .SB4-4,S33:  FAX  (202)  501-0323;  e- 
mail  at  barnes.don@epa.gov  no  later 
than  October  19.  2001.  2001.  The 
.A(^eii{  \  vMii  not  necessarily  formally 
a(  knowledi;e  or  respond  to 
nominations 

The  nominations  received  through 
this  solicitation  will  be  combined  with 
nominations  obtained  through  other 
sources,  eg,,  the  Agency,  SAB  members, 
and  particular  organizations  From  this 


I 
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larger  group  of  nominees  (termed  thf 
••VVIDECAST'l.  a  smaller  subset  (the 
•NARROVVCAST")  will  be  identified  for 
more  detaded  consideration.  The  names 
of  the  NARROVVCAST  individuals. 
along  with  a  short  biosketch  of  each, 
will  be  posted  on  the  SAB  Website 
{H-wwepagov/sab).  and  public 
comments  requested  on  the  individual's 
expertise,  real  and  perceived  conflict-of- 
interest,  and  the  overall  balance  df 
possible  biases  represented  on  the 
PMCIAP  Public  reaction  to  the 
NARROVVCAST  candidates  will  be 
considered  in  the  selection  of  the 
PMCIAP.  Other  selection  criteria 
include  the  following:  recognized 
expertise  to  address  the  Charge,  abilitv 
to  participate  in  an  impartial  and 
objective  manner;  and  the  need  for 
balance  among  the  members  of  the 
panelists. 

PMCIAP  members  will  be  asked  to 
attend  at  least  one  public  meeting. 
possibly  followed  by  a  public 
teleconference  meeting  over  the 
anticipated  3-month  course  of  the 
activity.  The  Executive  Committee  (EC) 
of  the  SAB  will  critically  review  the 
PMCIAP's  report  and  reach  a  )udgement 
about  its  transmittal  to  the 
Administrator 

General  Information 

Additional  information  concerning 
the  Science  Advison,'  Board,  its 
structure,  function,  and  composition, 
mav  be  found  on  the  SAB  Website 
{http://vnAiA-.epa  gov/sab]  and  in  the 
Science  Advisory  Board  FY2000  Annual 
Staff  Report  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  [202)  501-0256 

Uated;  September  26.  2001. 
Donald  G.  Barnes. 

Staff  Dirfctor.  Snenrc  Advisory  Board. 
'FR  IJor.  01-2541  i  Fil^ri  10-9-01:  8:45  am] 

BILUNG  COO€  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7707-71 


I 


Clean  Air  Act  Advisory  Committee; 
Notice  of  Meeting 

agency:  Environinentdl  Protection 

Agency 

ACnON:  Notice,  ' 

SUMMARY:  The  Environmental  Protection 

Agency  (EPA)  established  the  Clean  Air 
.\ci  Advisor>'  Committee  (CAA.\C)  on 
November  19,  1990.  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 


1490  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 

Open  Meeting  Notice:  Pursuant  to  5 
use.  App.2  section  10  (a)  (2).  notice  is 
hereby  given  that  the  (Ilean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Tuesday,  November  6. 
2001,  from  approximately  8:30  a.m.  to 
3:30  p.m.  at  the  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue.  N.W., 
Washington.  DC.  Seating  will  be 
available  on  a  first  come,  first  served 
basis.  Three  of  the  CAAAC's  four 
Subcommittees  (the  Linking  Energy, 
Land  Use,  Trapsportation,  and  Air 
Quality  Concerns  Subcommittee:  the 
Permits/NSR/Toxics  Integration 
Subcommittee:  and  the  Economics 
Incentives  and  Regulatory  Innovations 
Subcommittee)  will  hold  meetings  on 
Monday,  November  5,  2001  from 
appniximatelv  10:00  am   to  5:00  p.m.  at 
the  Renaissance  Mayflower  Hotel,  the 
same  location  as  the  full  Committee 
The  Energy.  Clean  Air  and  Climate 
Change  Subcommittee  will  not  meet  at 
this  time.  The  Linking  Energy.  Land 
Use.  and  Transportation,  and  Air 
Quality  Concerns  Subcommittee  is 
scheduled  to  meet  from  10:00  a.m.  to 
12:00  noon:  the  Economic  Incentives 
and  Regulatory  Innovations 
Subcommittee  is  scheduled  to  meet 
from  12:30  p.m.  to  3:00  p.m.;  and  the 
Permits/ NSR/Toxics  Subcommittee  is 
scheduljMl  to  meet  from  3:00  p.m.  to 
5:00  p  m. 

Inspection  of  Committee  Documents; 
The  (Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting  Thereafter,  these  documents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  bv  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 

FOR  FURTHER  INFORMATION:  concerning 

this  meeting  of  the  full  CAAAC,  please 
contact  Paul  Rasmussen,  Office  of  Air 
and  Radiation,  US  EPA  (202)  564-1306, 
FAX  (202)  564-1352  or  by  mail  at  US 
EPA,  Offic:e  of  Air  and  Radiation  (Mail 
code  6102  A],  1200  Pennsylvania 
Avenue.  N.VV.  Washington,  DC.  20004. 
For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals:  (1)  Permits/NSR/Toxics 
Integration — Debbie  Stackhouse,  919- 
541-5354:  and  (2)  Linking 
Transportation.  L,and  Use  and  Air 
Quality  Concerns — Robert  Larson.  734- 
214—4277;  and  (3)  Economic  Incentives 


and  Regulatory  Innovations — Carey 
Fitzmaurice.  202-564-1667. 

Additional  information  on  these 
meetings  and  the  CAAAC  and  its 
Subcommittees  can  be  found  on  the 
CAAAC  Web  Site:  htvw. epa.gov/oar/ 
caaac/. 

Dated:  October  2,  2001, 
Robert  D,  Brenner. 

Principal  Deputy  Assistant  .■\dministrator  for 
Airand  Radiation. 

[FR  Dor,,  01-25414  Filed  10-9-01:  8:45  ami 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7076-9] 

Notice  of  Open  Meeting,  Environmental 
Financial  Advisory  Board  Workshop 
on  Environmental  Management 
Systems,  November  8,  2001 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory'  Board  (EFAB)  will 
hold  an  open  meeting  of  its  Cost- 
Effective  Environmental  Management 
Workgroup  on  November  8,  2001.  The 
meeting  will  be  held  at  EPA's  Historic 
Great  Hall  at  the  Ariel  Rios  Building 
North,  3rd  Floor.  12th  Street  & 
Pennsylvania  Avenue,  NW  in 
Washington,  DC.  The  meeting  will  begin 
at  9  in  the  morning  and  end  at 
approximately  3  in  the  afternoon. 

The  purpose  of  the  meeting  is  for  the 
EFAB  to  collect  information  and  ideas 
with  respect  to  the  linkage — both  real 
and  potential — between  the 
implementation  of  Environmental 
Management  Systems  (EMS)  and  EMS 
certification  and  financial  performance. 
Information  from  this  meeting  will  help 
the  Board  develop  a  report  with  advice 
and  recommendations  to  EPA. 

The  meeting  will  consist  of  a  group  of 
informed  panelists  from  private 
industr}'.  public  utilities, 
municipalities,  as  well  as  the  financial 
services  industr\',  who  will  share  their 
experience  with  EMS  implementation 
and  improved  financial  performance. 

Please  confirm  your  attendance 
because  of  increased  security  into  the 
building  and  limited  seating.  Contact 
Vanessa  Bowie.  U.S.  EPA.  at  202  564- 
5186  or  boH'je.v'anessa@epa,gov. 

Dated:  Octotjer  2.  2001 
foseph  Dillon. 

Comptroller 

|FR  Dot.  01-25409  Filed  10-9-01;  8:45  am] 

BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34238;  FRL-6775-8] 

Organophosphate  Pesticides; 
Availability  of  Risk  Management 
Decision  Documents 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
avaiiabihty  of  the  risk  management 
decision  documents  for  four 
organophosphate  pesticides,  ethyl 
parathion.  phorate.  phosalone,  and 
temephos  .  These  decision  documents 
have  been  developed  as  part  of  the 
public  participation  process  that  EPA 
and  U.S.  Department  of  Agriculture 
(USDA)  are  now  using  for  involving  the 
public  in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Quality 
Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Carol 
Stangel,  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8007;  e- 
mail  address:  stangel.carol@epa.gov. 

For  technical  information  contact:  For 
questions  on  the  REDs,  IREDs  or  TREDs 
in  this  document,  contact  the 
appropriate  Chemical  Review  Manager 
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listed  in  the  table  in  Unit  I  of  the 
SUPPLEMENTARY  INFORMATION 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me' 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  risk  management  der:isujn 
documents  for  ethyl  parathion.  phorate, 
phosalone,  and  temephos  .  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  bv  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT 

B.  How  Can  1  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register —  Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 


w^'w. epa.gov/fedrgstr/   In  addition, 
copies  of  the  pesticide  risk  management 
decision  documents  released  to  the 
public  may  also  be  accessed  at  http:// 

www  epa  gov/pesticides/reregistration/ 
status.htm  . 

2  In  person  The  Agency  has 
established  an  official  record  fur  this 
action  undfr  OPP  docket  control 
numbers  UFP-34171C  for  ethyl 
parathion,  OPP-34137C  for  phorate. 
OPP-34216B  for  phosalone  .uui  ( )PP- 
3414  7(':  for  tpmephos.  Thf  (ifficini 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  anv  information 
claimed  as  Confidential  Bumiii'sv 
Information  (C:Bri  Thi^  nff;:  ,.^:  r.-cord 
includes  the  document^  th.i'  ui' 
physically  located  in  th*-  doLKcl.  ai  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  c;BI  The  public 
version  of  the  official  rec;ord   which 
includes  printed,  paper  versions  of  any 
electronic  comment.s  submittpd  during 
an  applK:able  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm   119  (rvstal  M<ill 
#2,  1921  Jefferson  Davis  Hw\  , 
Arlington,  VA.  from  8  30  am  to  4  p  m., 
Monday  through  Friday,  excluding  legal 
holidays  The  PIRIB  telephone  number 
is  (703) 305-5805 

For  questions  on  the  REDs.  IREDs  or 
TTlEDs  in  this  document,  contact  the 
appropriate  Chemical  Review  Manager 
listed  in  this  table: 


Chemical  name 


Ettiyl  Parattiion 
Phorate 
Phosalone 
Temephos 


Case  No 


0155 
0103 
0027 
0006 


Chemical  Review  Manager 


Laura  Parsons 
Ben  ChamWiss 
John  Pates 
DirV  Hekter 


Telephone  no 


(703)  305-5776 
(703)  308-8174 
(703)  308-8195 
(703)  305-4610 


E-mail  address 


parsons  lauraOepa  gov 

ctiambiiss  ben  8  epa  gov 
pates  )orin©epa  gov 
heiaer  (jirV©epa  gov 


n.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of  Ethyl 
Parathion,  Phorate,  Phosalone,  and 
Temephos  and  reached  a  Reregistration 
Eligibility  Decision  (RED),  an  Interim 
Reregistration  Eligibility  Decision 
(IRED),  or  a  Report  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decision  (TRED)  for  each 
of  these  organophosphate  pesticides. 

1.  Ethyl  Parathion  RED.  All  remaining 
uses  of  Ethyl  Parathion  are  being 
voluntarily  canceled  and  phased  out 
during  the  next  few  years.  Because  no 
uses  will  remain.  Ethyl  Parathion  will 


not  be  included  in  the  cumulative 
assessment  of  the  organophosphate 
pesticides. 

2.  Phorate  IRED.  With  the  adoption  of 
additional  risk  mitigation  measures. 
Phorate  fits  into  its  own  risk  cup;  its 
individual,  aggregate  risks  are  within 
acceptable  levels. 

3.  Phosalone  TRED.  With  no  U.S. 
registrations  and  import  tolerances  only. 
Phosalone  fits  into  its  own  risk  cup 
without  additional  risk  mitigation, 

4.  Temephos  RED.  With  risk 
mitigation  measures  adopted,  Temephos 
is  eligible  for  reregistration.  Because  it 
has  no  food  uses  or  other  uses  that 


result  in  exposure  to  children, 
Temephos  will  not  be  included  m  the 
cumulative  assessment  of  the 
organophosphate  pesticides. 

The  risk  management  decision 
documents  for  elhvl  parathion,  phorate, 
phosalone.  and  temephos  were  made 
through  the  organophosphate  pesticide 
pilot  public  participation  process, 
which  increases  transparency  and 
maximizes'stakeholder  involvement  in 
EPA's  development  of  risk  assessments 
and  risk  management  decisions.  The 
pilot  public  participation  process  was 
developed  as  pari  of  the  EPA-USDA 
Tolerance  Reassessment  Advisor)' 
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Committee  CTRAC).  which  was 
established  in  .\pril  1998.  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  fnr 
Environmental  Policy  and  Technoloijv 
A  goal  of  the  pilot  public  participation 
process  is  tn  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  m  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998.  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  risk  management  decision 
documents,  which  conclude  the  pilot 
public  participation  process  for  ethyl 
parathion,  phorate.  phosalone.  and 
temephos  .  As  part  of  the  pilot  public 
participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  these  risk  management 
decision  documents  were  being 
developed.  The  ethyl  parathion. 
phorate.  phosalone,  and  temephos  risk 
management  decision  documents 
therefore  are  issued  in  final,  without  d 
formal  public  comment  period.  The 
docket  remains  open,  however,  and  anv 
comments  submitted  in  the  future  will 
be  placed  in  the  public  docket. 

The  risk  assessments  for  ethyl 
parathion.  phorate.  phosalone,  and 
temephos  were  released  to  the  public 
through  the  following  notices  published 
in  the  Federal  Register: 

1.  Notices  for  etnvl  parathion  were 
published  on  lanuarv  15.  1999  (64  FR 
2644)  (FRL-60.56-9)  and  March  1    20(H) 
(65  FR  11050)  (FRL-6494-8) 

2.  Notices  for  phorate  were  published 
on  August  12.  1998  i6J  FR  43175)  (FRL- 
6024-3)  and  September  1.  1999  164  FR 
47784)  (FRL-6099-9) 

3.  Notices  for  phosaUme  were 
published  on  lanuarv  12.  2000  (65  FR 
1867) (FRL-6486-91  and  [ulv  26.  2000 
(65  FR  45982)  (FRL-6737-3i 

4  Notices  for  temephos  were 
published  on  September  9.  1998  (63  FR 
48213)  (FRL-6030-2).  December  18. 
1998  (63  FR  70126)  (FRL-6052-6).  and 
October  6.  1999  (64  FR  54298)  (FRL- 
6387-6). 

EPA's  next  step  under  FQP.\  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  fur  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity 
The  interim  risk  management  decision 
documents  on  phorate  and  phosalone 
cannot  be  considered  final  until  this 
cumulative  assessment  is  complete  Thf 
ethvl  parathion  and  temephos  REDs 
represent  the  Agency's  final  decisions 


for  these  pesticides  under  the 
organophosphate  pesticide  review 

process. 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision  for 
phnratM  and  phosalone.  and  further  risk 
mitigation  measures  may  be  needed. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pesticides  and  pests. 

Dated:  September  26,  2001. 
Lois  A.  Rossi. 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

'FR  Dor    ni-2.S264  Filed  10-?)-01:  8:45  dm] 

BILUNG  COOe  S56&-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34202D;  FRL-6779-8] 

Organophosphate  Pesticides; 
Availability  of  Risic  Management 
Decision  Documents 

AGENCY:  P^nvironmentai  Protection 
.\genc:v  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

availabilitv  of  the  risk  management 
decision  documents  for  two 
organophosphate  pesticides, 
chlorpvrifos-methvl  and  ethion.  These 
decision  documents  have  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
L  nited  States  Department  of  Agriculture 
(USDA)  are  now  using  for  involving  the 
public  in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Quality 
Protection  Act  (FQPAI.  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticidp  Act  (FIFR.^). 
DATES:  The  risk  management  decision 
documents  are  available  in  the  OPP 
docket  under  docket  control  number 
()PP-34202D 

ADDRESSES:  (iomments  may  be 
>iibmitt»'d  by  mail,  elnctronically.  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  SUPPLEMENTARY 
INFORMATION  To  ensure  proper  receipt 
bv  KP.'\   it  IS  imperative  that  you 
identify  docket  control  number  OPP- 
342020  for  chlorpvrifos-methvl  and 
ethion 

FOR  FURTHER  INFORMATION  CONTACT:  For 

amtTdl  infnrn}<ition  '  untact:  Carol 
Stangel.  Special  Review  and 


Reregistration  Division  {7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460; 
telephone  number:  (703)  308-8007;  e- 
mail  address:  stangel.carol@epa.gov. 

For  technical  information  contact:  For 
questions  on  the  REDs,  IREDs  or  TREDs 
in  this  document,  contact  the 
appropriate  chemical  review  manager 
listed  in  the  table  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  risk  management  decision 
documents  for  chlorpyrifos-methyl  and 
ethion.  including  environmental, 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
H-H-w.epa.gov/.  On  the  homepage  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  risk  management 
decision  documents  released  to  the 
public  may  also  be  accessed  at  http:// 
\\-ww.epa.gov/pesticides/reregistration/ 
status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  numbers 
OPP-34202D.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
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documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 


printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy,,  Arlington,  VA,  from  8:30 


am  to  4  p  m.,  Monday  through  Fridav. 
excluding  legal  holidays  The  PIRIB 
telephone  number  is  (703!  305   5805 

For  questions  on  Ihe  REDs   IKEDs  or 
TREDs  in  this  document   rontact  the 
appropriate  Chemical  Ke\  lew  Manager 
listed  the  following  table 


Chemical  Name 


Case  No 


Chlorpyrifos-mettiyt  TRED  '  (None) 

Ettiion  RED  i  0090 


Chemical  Review  Manager  Tetephooe  No 


Stephanie  Nguyen 
Jill  Bloom 


(703)  605-0702 
(703)  30&-8019 


E-mail  Address 


nguyen  Stephanie  ©epa  go-,- 

t)*oom  )ili©epa  gov 


n.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of 
chlorpyrifos-methyl  and  ethion.  and 
reached  a  Report  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decision  (TRED)  and  a 
Reregistration  Eligibility  Decision  [RED) 
for  these  two  organophosphate 
pesticides,  respectively. 

1.  Chlorpyrifos-methyl  TRED.  Initially 
registered  in  1985.  chlorpyrifos-methyl 
is  not  subject  to  reregistration  but  is 
being  evaluated  with  other 
organophosphate  pesticides  imder 
FQPA.  An  insecticide  used  on  stored 
grain,  chlorpyrifos-methyl  has 
significant  data  gaps  including 
developmental  neurotoxicity  studies 
required  for  all  organophosphate 
pesticides  under  FQPA  to  evaluate  their 
safety  to  children,  and  chemical-specific 
occupational  exposure  studies. 
Registrants  of  chlorpyrifos-methyl  have 
requested  volimtary  cancellation  of  their 
products  rather  than  develop  the 
additional  data  requested  by  EPA  to 
complete  the  toxicology  data  base.  The 
chlorpyrifos-methyl  TRED  summarizes 
EPA's  assessment  of  dietary  and 
occupational  risk  from  exposure  to  this 
pesticide,  and  identifies  mitigation 
measures  necessary  to  address  these 
risks  until  all  uses  and  registrations  are 
phased  out. 

2.  Ethion  RED.  An  organophosphate 
insecticide,  ethion  is  used  primarily  to 
control  insects  on  citrus,  mainly  oranges 
and  grapefruit  in  Florida,  and  also  to 
control  flies  and  ticks  on  cattle.  Ethion 
has  no  residential  uses,  and  residues  in 
food  are  not  of  concern;  however,  EPA 
has  risk  concerns  for  workers  handling 
this  pesticide,  as  well  as  ecological  risk 
concerns.  Registrants  of  ethion  have 
requested  voluntary  cancellation  of  their 
products,  rather  than  committing  to 
develop  the  additional  data  requested 
by  EPA  to  assess  risks  for  reregistration. 
The  ethion  RED  summarizes  Q'A's 
worker  and  ecological  risk  conclusions, 
and  identifies  mitigation  measures 


necessarv'  to  address  these  risks  until  all 
uses  and  registrations  are  phased  out 
The  risk  management  decisions  for 
chlorpyrifos-methyl  and  ethion  were 
made  through  the  organophosphate 
pesticide  pilot  public  participation 
process,  which  increases  transparency 
and  maximizes  stakeholder  involvement 
in  EPA's  development  of  risk 
assessments  and  risk  management 
decisions.  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 
assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  with  affected 
parties  to  reach  the  decisions  presented 
in  the  risk  management  decision 
documents,  which  conclude  the  pilot 
public  participation  process  for 
chlorpyrifos-methyl  and  ethion.  As  part 
of  the  pilot  public  participation  process, 
numerous  opportunities  for  public 
comment  were  offered  as  these  risk 
management  decision  documents  were 
being  developed.  The  chlorpyrifos- 
methyl  and  ethion  risk  management 
decision  documents  therefore  are  issued 
in  final,  without  a  formal  public 
comment  period.  The  docket  remains 
open,  however,  and  any  comments 
submitted  in  the  future  will  be  placed 
in  the  public  docket. 

The  risk  assessments  for  chlorpynfos- 
methyl  and  ethion,  were  released  to  the 
public  through  the  following  notices 
published  in  the  Federal  Register. 

1.  Notices  for  chlorpyrifos-methyl 
were  published  on  October  6,  1999  (64 


FR  54296)  (FRL-6387-9).  and  .^pril  28. 
2000 (65  FR  24954) 'FRL-6557-2i 

2   Notice.s  for  ethion  were  published 
on  August  12,  1998  (63  FR  43175)  (FRL- 
6024-3),  and  lulv  14,  1999  (64  FR 
37967)  (FRL -6091-9, 

EPA's  next  step  under  FQP,^  is  'r 
complete  a  cumulative  risk  a.sse!isment 
and  risk  management  decision  for  the 
organophosphate  pesticides  which 
share  a  common  mechanism  of  toxicity. 
The  risk  management  decisu^n 
documents  on  chlorpyrifosmeth\  1  and 
ethion,  however,  represent  the  Agency  s 
final  registration  and  rereRistration 
eligibility  decisions  for  these  pesticides 
under  the  organophosphate  pesticide 
review  process 

When  the  cumulative  risk  assessment 
for  the  organophosphate  pesticides  has 
been  completed,  EPA  will  issue  its  findi 
tolerance  reassessment  decision  for 
chlorpyrifos-methyl  Toleram  p 
revocations  for  ethion  will  be  finalizwl 
when  the  cancellations  bernme 
effective 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests 

Daffd    Spplember  26.  2001. 
I.OIS  A.  Rossi. 

Director.  Special  Hp\  rw  and  Reregistration 
Division  Officp  ol  Pfstindf  Programs 
IFR  [>)(    01-2.S26.S  Filed  l(>-^-01;  8:45  ■.m.J 
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summary:  The  Environmental  Protection 
Agency  announces  the  availability  of  a 
nutrient  criteria  technical  guidance 
manual  for  estuaries  and  coastal  marine 
waters.  This  document  provides  State 
and  Tribal  water  quality  managers  and 
others  with  guidance  on  how  to  develop 
numeric  nutrient  criteria  for  estuaries 
and  coastal  marine  waters  This 
document  does  not  contain  site-specific 
numeric  nutrient  criteria  for  any  estuar%- 
or  coastal  marine  water.  This  guidance 
was  principally  developed  to  assist 
States  and  Tribes  in  their  efforts  to 
establish  nutrient  criteria.  States  and 
Tribes  are  clearly  in  the  best  position  to 
consider  site-specific  conditions  in 
developing  nutrient  criteria.  While  this 
guidance  contains  EPA's  scientific 
recommendations  regarding  defensible 
approaches  for  developing  regional 
nutrient  criteria,  this  guidance  is  not 
regulation;  thus  it  does  not  impose 
legally  binding  requirements  on  EPA. 
States,  Territories,  Tribes,  or  the  public. 
and  might  not  apply  to  a  particular 
situation  based  upon  the  circumstances. 
States,  Territories,  and  authorized 
Tribes  retain  the  discretion  to  adopt 
where  appropriate,  other  scientifically 
defensible  approaches  to  developing 
regional  or  local  nutrient  criteria  that 
differ  from  these  recommendations 

We  have  decided  to  issue  technical 
guidance  in  a  manner  similar  to  that 
which  we  are  using  to  issue  new  and 
revised  criteria  (see  Federal  Register. 
December  10.  1998,  63  PR  68354  and  in 
the  EPA  document  titled.  National 
Recommended  Water  Quality- 
Correction  EPA  822-Z-99-o'01.  April 
1999).  Therefore,  we  invite  the  public  to 
provide  scientific  views  on  this 
guidance.  We  will  review  and  consider 
information  submitted  by  the  public  on 
significant  scientific  issues  that  might 
not  have  otherwise  been  identified  b\ 
the  Agency  during  development  of  this 
guidance.  This  guidance  has  been 
through  external  peer  review,  and  a 
summary  of  these  comments  will  be 
available  on  the  Nutrient  website  within 
30  davs  of  this  notice  (http  /'www 
EPA.gov/OST/standards/ nutrient. html  I 
.\fter  review  of  the  submitted  significant 
scientific  information,  we  may  publish 
a  revised  document,  or  publish  a  notice 
indicating  its  decision  not  to  revise  the 
document. 

This  document  has  been  prepared  for 
publication  by  the  Office  of  Science  and 
Technology,  Office  of  Water.  U.S. 
Environmental  Protection  .\gency 
Mention  of  trade  names  or  commercial 
products  does  not  constitute 
endorsement  or  recommendation  for 
use. 


DATES:  All  significant  scientific 
inform. itinn  must  be  submitted  to  the 
Agencv  by  Uecemher  10.  2001.  Any 
scientific  information  submitted  should 
be  ddequatelv  documented  and  contain 
enough  supporting  information  to 
indicate  that  acceptable  and 
scientifically  defensible  procedures 
were  used  and  that  the  results  are  likely 
reliable 

ADDRESSES:  This  document  contains  a 
summary  of  the  Nutrient  Criteria 
Technical  Guidance  Manual:  Estuarine 
and  Coastal  Marine  Waters.  Copies  of 
the  complete  document  may  be  obtained 
from  EP.\s  National  Service  Center  for 
Environmental  Publications  (NSCEP)  by 
phone  at  (513)  489-8190  or  toll  free 
(800)  490-9198,  or  by  e-mail  to: 
ncepiwo@one.net.  or  by  conventional 
mail  to  11029  Kenwood  Road. 
Cincinnati.  OH  45242  The  document  is 
also  available  electronically  at  http:// 
www  epu  ^nv/OST/ standards/ 
nutrwnt  html.  An  original  and  two 
copies  of  written  significant  scientific 
information  should  sent  to  Robert 
Cantilli  (MC-4304).  US.  EPA.  Ariel 
Rios  Building,  1200  Pennsylvania  Ave.. 
NW  ,  Washington,  DC  20460.  Written 
significant  scientific  information  may  be 
submitted  electronically  in  ASCII  or 
Word  Perfec:t  5.1.  5.2,  6.1.  8.0  or  9.0 
formats  to  ( )\V-C,t'nprQl®ppa  gov. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Dr. 
David  Flemer,  ISEPA,  Health  and 
EcologK  a!  (.riteria  Division  (4304), 
Office  of  Scieni;e  and  Technology,  Ariel 
Rios  Building,  1200  Pennsylvania  Ave., 
NW,  Washington.  DC  20460;  or  call 
(202)  260-0619;  fa.x  (202)  260-1036;  or 
e-mail  flemer  david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

On  lune  25.  1998,  the  U.S. 
Environmental  Protection  Agency 
presented  a  National  Strategy  for  the 
Development  of  Regional  Nutrient 
Criteria  that  liescribed  the  approach  the 
.\gency  would  follow  in  developing 
nutrient  information  and  working  with 
States  and  Tribes  to  adopt  nutrient 
criteria  as  part  of  State/Tribal  water 
quality  standards.  The  stated  goal  of  the 
strategy  was  the  development  of 
waterbodv-type  technical  guidance  and 
re((im mended  et.oregion-specific 
nutrient  criteria  by  the  year  2000.  Once 
KPA  developed  waterbody-type 
guidance  and  r(*commended  nutrient 
criteria,  EPA  would  assist  States  and 
Tribes  in  adopting  numeric  nutrient 
criteria  into  water  quality  standards. 

Overview  of  the  Problem 

Cultural  eutrophication  [re.,  that 
associated  with  humans)  of  United 


States  surface  waters  is  a  long-standing 
problem;  approximately  half  of  the 
reported  impairments  in  National 
waters  are  attributable  to  excess 
nutrients.  Nitrogen  and  phosphorus  are 
the  primary  cause  of  eutrophication. 
and  algal  blooms  are  often  a  response  to 
enrichment.  Within  estuaries  and 
potentially  some  coastal  mcirine  waters, 
chronic  symptoms  of  overenrichment 
include  low  dissolved  oxygen,  fish  kills, 
increased  sediment  accumulation,  and 
species  and  abundance  shifts  of  flora 
and  fauna.  The  problem  is  National  in 
scope,  but  varies  in  nature  from  one 
region  of  the  country  to  another  due  to 
geographical  variations  in  geology  and 
soil  tvpes.  For  these  reasons,  EPA  has 
decided  to  develop  its  recommend 
nutrient  criteria  on  a  regional  basis  for 
use  by  States  and  Tribes. 

Summary  of  Nutrient  Criteria 
Technical  Guidance  Manual  for 
Estuarine  and  Coastal  Marine  Waters 

EPA  initiated  the  National  Strategy  to 
Develop  Regional  Nutrient  Criteria  to 
address  enrichment  problems.  The 
Nutrient  Criteria  Technical  Guidance 
Manual:  Lakes  and  Reservoirs,  First 
Edition  was  the  first  of  a  series  of 
waterbody-type  specific  manuals 
produced  to  assist  EPA  Regions,  States, 
and  Tribes  in  establishing  ecoregionally 
appropriate  nutrient  criteria.  EPA  also 
developed  a  manual  for  rivers  and 
streams,  and,  in  addition  to  today's 
manual  for  estuarine  and  coastal  marine 
waters,  is  developing  a  manual  for 
wetlands.  EPA  expects  States  and  Tribes 
to  use  these  manuals  as  the  basis  for 
developing  State  water  quality 
standards  for  nutrients,  to  help  identify 
water  quality  impairments,  and  to 
evaluate  the  relative  success  in  reducing 
cultural  eutrophication.  In  addition  to 
developing  these  waterbody-type 
specific  manuals.  EPA  is  developing 
nutrient  criteria  guidance  under  section 
304(a)  for  each  of  the  14  ecoregions  it 
has  identified  in  the  continental  United 
States.  EPA  expects  States  and  Tribes  to 
use  the  manuals,  other  information  and 
local  expertise  to  refine  EPA's  304(a) 
nutrient  criteria  guidance  so  that  the 
nutrient  water  quality  criteria 
eventually  adopted  by  States  and  Tribes 
are  tailored  to  more  localized 
conditions.  In  order  to  assist  States  and 
Tribes  in  this  undertaking,  as  well  as  to 
verify  section  304  (a)  nutrient  criteria 
guidance,  and  to  provide  national 
consistency  wherever  possible.  EPA  has 
established  Regional  Technical 
Assistance  Groups  (RTAGs).  RTAGs  are 
a  collection  of  EPA.  State,  Tribal 
representatives  who  are  working 
together  to  take  EPA's  forthcoming 
section  304(a)  nutrient  criteria  guidance 
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a.s  a  starting  point  to  develop  more 
refined  ecoregional  nutrient  criteria 
(EPA  is  also  using  data  and  expertise 
provided  by  the  RTAGs  in  the 
development  of  its  section  304(a) 
nutrient  criteria  guidance  for  the  14 
ecoregions  it  has  identified.)  EPA 
expects  the  RTAGs  to  use  the  processes 
set  forth  in  the  waterbody-tvpe  specific 
manuals  to  develop  recommended 
nutrient  criteria  on  an  ecoregional  basis 
or  a  more  refined  basis  (such  as 
subecoregion.  coastal  province.  State  or 
Tribe-level,  more  defined  class  of 
estuary/coastal  marine  water).  Todays 
manual  for  estuarine  and  coastal  marine 
waters  also  explains  how  States  or 
Tribes  can  adopt  nutrient  water  qualitv 
standards  based  on  the  criteria  values 
recommended  bv  the  EPA  and/or 
RTAGs. 

The  key  parameters  addressed  in 
Nutrient  Criteria  Technical  Guidance 
Manual:  Estuarine  and  Coastal  Marine 
Waters  are  total  phosphorus,  total 
nitrogen,  algal  biomass,  and  a  measure 
of  water  clarity,  such  as  Secchi  depth, 
EPA  encourages  states  and  tribes  to 
include  additional  response  variables 
which  they  consider  necessary  to 
protect  water  quality.  These  variables 
may  include  (but  are  not  limited  to) 
dissolved  oxygen,  submerged  aquatic 
vegetation,  and  macrobenthos.  As  set 
forth  in  the  manual,  the  elements  thai 
EPA  expects  States  and  Tribes  to 
consider  in  developing  a  nutrient 
criterion  are; 

(1)  historical  data  and  other 
information  to  establish  perspective; 

(2)  current  or  historical  reference  site 
information; 

(3)  models  used  to  simulate  or 
validate  the  empirical  relationships 
established  between  causal  (nutrients) 
and  response  (biological  indicators) 
variables;  and 

(4)  evaluation  of  downstream 
consequences  before  finalizing  criteria 
values. 

EPA  also  expects  the  States  or  Tribes  (or 
the  RTAG  when  developing  criteria 
guidance)  to  use  their  best  professional 
judgement  when  examining  the 
information  and  establishing  criteria. 

EPA  expects  the  criteria  development 
and  implementation  process 
(undertaken  by  EPA,  the  RTAGs  and 
others)  to  proceed  as  follows; 

•  Data  acquisition  and  review,  as  well 
as  additional  data  gathering  and 
processing  methods. 

•  Classification  of  the  estuarine  and 
coastal  waters  by  physical 
characteristics. 

•  Reference  site  selection  and  data 
reduction  to  identifv'  current  or 
historical  reference  conditions. 


•  Development  of  defensible  luitnt'nt 
criteria,  verified  by  an  RTAG  and 
evaluated  for  potential  downstream 
effects. 

•  Adoption  of  nutrient  iriteria  bv 
States  and  Tribes  into  tht-ir  water 
quality  standards,  ideally  taking  into 
account  the  reference  condition  data 
and  designated  usfs 

•  Implementation  tif  EPA-approvpd 
nutrient  criteria  by  EPA.  States,  and 
Tribes  to  identifv-  areas  of  water  quality 
impairment  due  to  nutrients  and  to 
respond  appropriately. 

These  subjects  are  described  in  detail 
in  the  Nutrient  Criteria  Technical 
Guidance  Manual;  Estuarine  and  Coastal 
Marine  Waters. 

The  manual  concludes  with  chapters 
describing  data  models  and 
management  options  that  at  lively 
protect  or  restore  estuarine  and  coastal 
marine  waters.  Case  histories 
illustrating  nutrient  criteria 
development  experiences  are  appended 
with  the  names  of  indi\  idual  specialists 
to  contact  for  more  information. 

The  Nutrient  Criteria  Technical 
Guidance  Document;  Estuarine  and 
Coastal  Marine  Waters  thai  is  being 
announced  in  this  Notice  was 
developed  after  consideration  of  peer 
review  comments  provided  by  a  panel 
of  five  external  reviewers. 

l)rtt<'(i   Scfitcrnbpr  18,  2001. 
GeoflFrey  H.  Grubbs. 

DirtHtor.  Office  of  Science  and  Technology. 
iFR  !)(,(  ni-L'")41,"i  Kili'ci  10-q-Ol;  8:45amj 
BILUNG  CODE  6S60-SCM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7076-8;  CWA-HO-2001-6022;  RCRA- 
HO-2001-6022;  CAA-HQ-6022] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comnf)ent  Regarding  Standard  Steel,  a 
Division  of  Freedom  Forge 
Corporation;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  On  September  27.  2001.  EPA 
published  in  the  Federal  Register,  (6h 
PR  49379)  information  concerning  a 
proposed  settlement  with  Standard 
Steel,  a  Division  of  Freedom  Forge 
Corporation  ("Standard  Steel'  )  The 
purpose  of  this  correction  is  to  prr)vidp 
additional  informati(jn  about  this 
settlement  and  to  offer  interested  parties 
the  opportunity  to  comment  on  all 
aspects  of  this  consent  agreement  and 


proposed  final  order.  This  correction 
does  not  extend  the  public  comment 
period  beyond  the  date  included  in  the 
original  notice. 

EPA  has  entered  into  a  consent 
agreement  with  Standard  Steel,  a 
Division  of  Freedom  Forge  Corporation, 
to  resolve  violations  of  the  Clean  Water 
Act  C'CWA").  Resource  Conservation 
and  Recovery  Act  CRCRA').  Clean  Air 
Act  ("CAA").  and  their  implementing 
fpgulations.  Standard  Steel  failed  to 
prepare  a  complete  Spill  Prevention 
Control  and  Countermeasure  ("SPCC") 
plan,  failed  to  provide  secondary 
containment,  and  failed  to  complete  and 
maintain  certification  forms  for  two 
facilities  where  it  stored  oil  or  oil 
products  in  above  ground  tanks 
Standard  Steel  failed  to  meet  all 
requirements  of  its  General  Permit  as 
required  by  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
piTmit  for  one  facility.  EPA.  as 
autlionzed  bv  CWA  section  311(b)(6),  33 
U.S.C.  1321(b)(6).  and  CWA  section 
309(g),  33  U.S.C.  1319(g).  has  assessed 
a  civil  penalty  for  these  violations.  The 
.Administrator,  as  required  bv  CWA 
.MTtion  311(b)(6)(C).  33  U.S.C. 
1321(b)(6)(C).  and  CWA  section 
309(g)(4)(A).  33  U.S.C.  1319(g)(4)(A).  is 
hereby  providing  public  notice  of.  and 
an  opportunity  for  interested  persons  to 
comment  on.  this  consent  agreement 
and  proposed  final  order.  EPA  is  also 
providing  public  notice  of.  and 
opportunity  for  interested  parties  to 
comment  on.  the  CAA  and  RCRA 
portions  of  this  consent  agreement. 

Standard  Steel  failed  to  meet  all 
requirements  of  its  Title  V  Operating 
Pi'rmit  at  one  facility  by  (1)  Failing  to 
timely  submit  its  first  semi-annual 
monitoring  report;  (2)  failing  to  conduct 
weekly  inspections  for  fugitive 
emissions  and  odors;  (3)  failing  to 
monitor  and  record  the  pressure  drop  at 
[larticulate  matter  control  devices  on  a 
weekly  basis;  (4)  failing  to  maintain  a 
log  of  odorous  air  contaminants,  visible 
emissions  and  fugitive  visible  emission 
exceedances;  and  (5)  failing  to  maintain 
a  monthly  record  of  emissions  of 
nitrogen  oxides  and  volatile  organic 
compounds.  EPA.  as  authorized  by  CAA 
sef;tion  113(d)(1).  42  U.S.C.  7413(d)(1). 
has  assessed  a  civil  penalty  for  these 
violations. 

Standard  Steel  failed  to  conduct 
weekly  inspections  of  its  Electric  Arc 
Furnace  ("EAF")  dust  storage  area,  and 
failed  to  conduct  annual  hazardous 
waste  training  and  maintain  records  of 
-u(  h  training.  Standard  Steel  failed  to 
develop  and  implement  a  universal 
wastp  management  program  EPA.  as 
iuthnrized  by  RCRA  section  30G8(a)(3). 
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42  U.S.C.  6928(a)(3),  has  assessed  a  civil 
penalty  for  these  violations 
DATES:  Comments  are  due  on  or  before 
October  29.  2001 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  f220lA).  Docket 
Number  EC-2001-006.  Office  of 
Enforcement  and  Compliance 
Assurance,  US.  Environmental 
Protection  Agencv.  1200  Pennsylvania 
Avenue.  NVV  ,  Mail  Code  2201A. 
Washington.  DC  20460.  (Comments  mav 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center.  U.S.  Environmental 
Protection  Agency.  Rm,  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC.  Submit  comments 
electronically  to  docket. neca'S^epa.gow 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Doc  ket 
Information  Center,  US.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW.. 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier,  Multimedia  Enforcement 
Division  (224&-A),  US  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW,,  Washington,  DC  20460; 
telephone  (202)  564-3271.  fax:  (202) 
564-9001;  e-mail: 
cavalier.beth@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Electronic  Copies 

Electronic  copies  of  this  document  are 
available  from  the  EPA  Home  Page 
under  the  link  "Laws  and  Regulations" 
at  the  Federal  Register— Environmental 
Documents  entry  (http:'7www.epa  gov/ 
fedrgstr) 

I.  Background  I 

Standard  Steel,  a  Division  of  Freedom 
Forge  Corporation,  is  an  iron  and  steel 
minimiU  incorporated  in  the  State  of 
Delaware  and  located  at  500  North 
Walnut  Street,  Burnham,  Pennsylvania 
17009,  and  at  107  Gertrude  Street. 
Latrobe,  Pennsylvania  15650,  Standard 
Steel  disclosed,  pursuant  to  the  EP.^ 
"Incentives  for  Self-Policing:  Discovery, 
Disclosures,  Correction  and  Prevention 
of  Violations"  ("Audit  Policy"),  65  FR 


19618  (April  11,  2000),  that  it  failed  to 
prepare  complete  SPCC  plans  for  two 
facilities  where  it  stored  oil  and  oil 
products  in  above  ground  storage  tanks, 
in  violation  of  the  CWA  section 
311(b)(3)  and  40  CFR  part  112,  Standard 
Steel  disclosed  that  it  had  not 
completed  and  maintained  at  the  facility 
the  certification  form  contained  in 
appendix  C  to  40  CFR  112.20(e)  in 
violation  of  the  CWA  section  311(b)(3) 
and  40  CFR  part  112,  Standard  Steel 
disclosed  that  it  had  failed  to  meet  all 
requirements  of  its  .NPDES  General 
Permit.  Standard  Steel  failed  to  conduct 
an  annual  site  storm  water  compliance 
evaluation  and  failed  to  update 
documents  relating  t(j  the  facility's 
method  to  control  storm  water 
discharges,  failed  to  update  the 
emergencv  coordinator  list,  and  failed  to 
maintain  a  discharge  certification  and 
authorization  to  commit  resources  at 
one  facility  in  violation  of  CWA  sections 
1311(a),  and  402(a)  and  (p)  and  40  CFR 
part  122  Standard  Steel  disclosed  that 
It  had  failed  to  meet  all  requirements  of 
its  Title  V  permit  by  failing  to  (1) 
Timelv  submit  its  first  semi-annual 
monitoring  report;  (2)  monitor  and 
record  the  pressure  drop  at  particulate 
matter  control  devices  on  a  weekly 
basis;  (3)  maintain  a  monthly  record  of 
emissions  of  nitrogen  oxides  and 
volatile  organic  compounds,  based  on  a 
twelve  month  rolling  total;  (4)  conduct 
weekly  inspections  for  fugitive 
emissions  and  odors;  and  (5)  maintain  a 
log  of  odorous  air  contaminants,  visible 
emissions,  and  fugitive  visible 
emissions,  in  violation  of  25  Pa.  Code 
sections  127  511  and  127.441  and  40 
CFR  70  4(hK3)(ii)  Standard  Steel 
disclosed  that  it  had  failed  to  conduct 
weekly  inspections  of  its  EAF  dust 
storage  area,  as  required  by  25  Pa,  Code 
section  265(a)  174  and  40  CFR  265.174, 
(referencing  25  Pa.  Code  section 
262a  34a,  and  40  CFR  262,34a). 
Standard  Steel  disclosed  that  it  had 
failed  to  conduct  annual  hazardous 
waste  training,  and  maintain  records  of 
such  training,  as  required  by  25  Pa, 
Code  section  265a  16  and  40  CFR 
265  16,  (referencing  25  Pa  Code 
262a. 34a,  and  40  CFR  262.34a.). 
Standard  Steel  disclosed  that  it  had 
failed  to  develop  and  implement  a 
universal  waste  management  program, 
in  accordance  with  the  requirements 
found  at  25  Pa.  Code  section  266b,  and 
40  CFR  part  273 

EPA  determined  that  Standard  Steel 
met  the  criteria  set  out  in  the  Audit 
Policy  for  d  100%  waiver  of  the  gravity 
component  of  the  penalty.  As  a  result, 
EPA  waived  the  gravity  based  penalty 
(5275,136)  and  proposed  a  settlement 


penalty  amount  of  fourteen  thousand, 
three  hundred  and  fifty  dollars 
($14,350,00),  This  is  the  amount  of  the 
economic  benefit  gained  by  Standard 
Steel,  attributable  to  its  delayed 
compliance  with  the  SPCC  regulations 
and  General  Permit  conditions,  Title  V 
permit  conditions,  and  RCRA  hazardous 
waste  regulations.  Standard  Steel  has 
agreed  to  pay  this  amount  in  civil 
penalties,  EPA  and  Standard  Steel 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rules  of  Procedure,  40 
CFR  22,13,  on  September  12,  2001  (In 
Re:  Standard  Steel,  a  Division  of 
Freedom  Forge,  Docket  No,  CWA-HQ- 
2001-6022),  This  consent  agreement  is 
subject  to  public  notice  and  comment 
under  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6)  and  CWA  section 
309(g)(4)(A),  33  U.S.C,  1319(g)(4)(A). 
EPA  is  expanding  this  opportunity  for 
public  comment  to  all  other  aspects  of 
this  consent  agreement. 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C,  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U,S,C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311  (j). 
33  U,S,C,  1321{j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA,  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22. 

Under  CWA  section  309(g)(1)(A),  33 
U.S,C,  1319  (g)(1)(A),  any  person  found 
in  violation  of  any  pennit  condition  or 
limitation  implementing  any  of  such 
sections  in  a  permit  issued  under  the 
CWA  section  402(a),  33  U.S,C,  1342,  or 
the  CWA  section  301(a),  33  U,S,C, 
1311(a),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$125,000  by  EPA,  Class  II  proceedings 
under  CWA  section  309(g)(1)(A)  are 
conducted  in  accordance  with  40  CFR 
part  22, 

Under  RCRA  section  3008(a).  42 
U.S.C,  6928(a),  any  person  foimd  in 
violation  of  any  requirement  of  this 
subchapter  may  be  issued  an  order 
assessing  a  civil  penalty  for  any  past  or 
current  violation,  and/or  requiring 
compliance  immediately  or  within  a 
specified  time  period.  Proceedings 
under  RCRA  section  3008(a)  are 
conducted  in  accordance  with  40  CFR 
part  22, 

Under  CAA  section  113(d),  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  an  applicable  implementation 
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plan  or  any  other  requirement  of  the 
Act.  including  any  rule,  order,  waiver, 
permit  or  plan.  Proceedings  under  CAA 
section  113(d)  are  conducted  in 
accordance  with  40  CFR  part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  11  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is  October 
29,  2001.  All  comments  will  be 
transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C) 
and  CWA  section  309(g)(4)(A).  EPA  will 
not  issue  an  order  in  this  proceeding 
prior  to  the  close  of  the  public  comment 
period. 

Dated:  October  1,  2001 
David  A.  Nielsen. 

Director.  Multimedia  Enforcement  Division. 

Office  of  Enforcement  and  Comphame 

Assurance. 

[FR  Dor:.  01-25412  Filed  10-9-01:  a  4.5  nml 

BILLING  CODE  656&-50-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  October  11,  2001, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board. 
(703)  883^025,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 


Open  Session 

A.  Approval  of  Minutes 

1.  September  13.  2001  (Open) 

2.  September  27.  2001  (Open) 

B  Report 

— Corporate  Approvals  Report 

C  \'ew  Business — Regulation 

—National  Charters— 12  CFR  parts 
611,  618.  and  620  (Final) 

Dated:  Ortober  5   2001. 
Kelly  Mikel  Williams. 

Secretan'  Farm  Credit  Administration  Board 
IFRDoi:..  01-255:?q  Filed  10-5-01 :  2:20  pm) 
BILUNG  CODE  6705-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA-01-2112] 

Public  Safety  700  MHz  Band— Changes 
to  Regional  Planning  Boundaries 

AGENCY:  Federal  Communif  alion.s 

Commission. 

action:  Notice. 


SUMMARY:  This  document,  released  by 
the  Commission's  Wireless 
Telecommunications  Bureau  ("WTB  ") 
accepts  and  approves  the  decisions  of 
Connecticut  and  Michigan  to  •opt  out  " 
of  their  assigned  planning  regions  for 
purposes  of  the  regional  planning 
process  established  by  the  Commission 
for  the  General  Use  channels  in  the  700 
MHz  public  safety  band.  The  intended 
effect  of  this  document  is  to  provide 
interested  persons  with  notice  of  the 
WTB's  actions  and  the  specific    opt 
out"'  decisions  made  by  Connecticut  and 
Michigan. 

ADDRESSES:  The  complete  text  of  this 
Public  Notice,  including  the  attachment, 
is  available  for  inspection  and  copving 
during  regular  business  hours  at  the 
FCC  Reference  Center.  Portals  II,  44  5— 
12th  Street,  S.W  ,  Room  CY-A257. 
Washington,  D.C..  20554  It  also  mav  he 
purchased  from  the  Commission  s 
duplicating  copy  contractor,  Qualex 
International.  Portals  II.  445— 12th 
Street.  S.W..  Room  CY-B402. 
Washington.  D.C.  20554  The  full  text  ..t 
the  Public  Notice  including  the 
attachment  is  available  online  at 
www.fcc.gov/Bureaus/VVireless/ 
Public_Notices/2001/da012112  do( 
FOR  FURTHER  INFORMATION  CONTACT:  Btrt 
Weintraub,  Public  Safety  and  Pj-ivatc 
Wireless  Division,  WTB.  at  (202)  418- 
0680  or  by  e-mail:  publicsafet\^fcc  gov 
Alternative  formats  of  this  Public  Notice 
are  available  to  persons  with  disabilities 


by  contac  fniu  Mdrtli.i  Contee  at  (202) 
418-0260  or  TTY  (202)  418-2555. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  .suniniarv  o\  V\i\A\<   \.,ti>  .■.  DA  01- 
2112  (rel.  Sept   U).  20Ulj   in  1998.  the 
FCC  decided  that  the  700  MHz  regional 
planning  committees  would  be  based  on 
the  saine  fifty-five  planning  regions 
used  in  the  800  MHz  band  The  FCC. 
however,  also  decided  to  allow  states  or 
territories  not  in  regions  defined  by  state 
boundaries  to  "opt  out"  of  their  existing 
regions  to  form  or  join  a  planning  region 
that  corresponds  with  their  state's 
boundaries  See  First  Report  and  Order 
and  Third  Notice  of  Proposed 
Rulemaking.  WT  Docket  No.  96-86,  63 
FR  58645  (Nov.  2,  1998).  The  deadline 
date  for  reporting  "opt  out"  decisions 
was  July  2.  2001   See  Public  Notice.  66 
FR  13739  (Mar.  7.  2001).  and  Second 
Memorandum  Opinion  and  Order,  WT 
Docket  No.  96-86.  65  FR  53641  (Sept  5. 
2000).  (Pursuant  to  timely  filed  requests, 
however,  the  deadline  date  was 
extended  until  November  2.  2001.  and 
Ianuar\-  2.  2002.  for  the  700  MHz  Public 
Safety  Band  Region  42  RPC  and  the  700 
MHz  Public  Safety  Band  Region  8  RPC. 
respectively) 

Connecticut  was  eligible  to  "opt  out" 
because  it  was  part  of  Region  8  and 
Region  19;  Michigan  was  eligible  to  "opt 
out'  because  it  comprised  Region  21 
and  part  of  Region  54.  The  Public  Notice 
announces  the  WTB's  acceptance  and 
approval  of  the  Connecticut  and 
Mk  higan  decisions  and  it  includes  an 
attachment  setting  forth  the  700  MHz 
planning  regions  as  modified  as  a  result 
of  these  "opt  out"  decisions  The 
attachment  also  corrects  several 
tvpographicdl  errors/omissions  that 
appeared  on  earlier  versions  of  the  list 
oi  planning  regions. 

!  edt^ral  r.nmmuriK.ations  Commission. 

D  wana  R  Terry, 

Chief,  Public  Safety  and  Private  Wireless 

Division.  Wireless  Telecommunications 

Bureau. 

KR  Dnr  01-25,106  Filed  10-9-01;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

agency:  Federal  Communications 

Conimission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Ft'di^rHJ  .\dvisory  Committee  Act.  this 
notice  advises  interested  persons  of  the 
fifth  meeting  of  the  Network  Reliability 
and  Interoperability  Council  (Council) 
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under  its  charter  renewed  as  of  [anuarv 

6. 2000 

DATES:  Tuesdav.  October  30,  2001  at 

10:00  a,m.  to  1:00  p  m 

ADDRESSES:  Federal  Communications 

Commission,  445  12th  St   S.W.  Room 

T\V-C305,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Rpnt 

R.  Nilsson  at  202-418-084,5  or  TTY 

202-418-2989, 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 

Communications  Commission  to  bring 

together  leaders  of  the 

telecommunications  industry  and 

telecommunications  experts  from 

academic,  consumer  and  other 

organizations  to  identify  and 

recommend  measures  that  would 

enhance  network  reliability 

At  the  October  30,  2001  meeting,  the 
Council  will  receive  reports  on,  and 
discuss,  the  progress  of  its  focus  groups: 
Network  Reliability,  Wireline  Spectrum 


Management  and  Integrity,  and 
Interoperability  The  Counr  il  will  also 
discuss  actions  that  were  taken  to 
restore  communications  in  the  aftermath 
of  the  terrorist  attacks  on  the  World 
Trade  Center  and  the  Pentagon  on 
September  11.  2001,  The  Council  may 
also  discuss  such  other  matters  as  come 
before  it  at  this  meeting.  Members  of  the 
general  [.niblir  mav  attend  the  meeting. 
The  Federal  Communications 
Commission  will  attempt  to 
accommodate  as  many  people  as 
possible  Admittance,  however,  will  be 
limited  to  the  seating  available  The 
public  may  submit  written  comments 
before  the  meeting  to  Kent  Nilsson,  the 
Commission's  Designated  Federal 
Officer  for  the  Network  Reliability  and 
Interoperability  Council,  by  email 
[knilsson®fcc.gov]  or  US,  mail  (7-B452. 
445  12th  St,  S,W,,  Washington,  D.C, 
20554),  Real  .Audio  and  streaming  video 
access  to  the  meeting  will  be  available 
at  http://www.fcc.gov/. 


Federal  Communirations  CommissKin, 

Kent  Nilsson, 

Acting  Chifif.  Setwork  Technology  Division. 

Office  of  Engineering  and  Technology: 

[FR  Do(  ,  01-2,5357  Filed  lO-'t-lll;  8:45  am] 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

October  4,  2001, 

Open  Commission  Meeting,  Thursday. 
October  11, 2001 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  October  11,  2001.  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street  SW,, 
Washington,  DC, 


Item  No 


Bureau 


Subject 


Common  Carrier 


Common  Garner 


3 Mass  Media 


Cat)ie  Services 


I 


International  and  Con- 
sumer Information 
Common  Camer 


Title  Multi-Association  Group  (MAG)  Plan  for  Regulation  of  Interstate  Services  of  Non-Pnce  Cap  In- 
cumbent Local  Exchange  Garners  and  Interexchange  Carriers  (CC  Docket  No  00-256);  Federal- 
State  Joint  Board  on  Universal  Seryice  (CC  Docket  No  9&-45):  Access  Charge  Reform  for  Incum- 
bent Local  Exchange  Garners  Subiect  to  Rate-of-Return  Regulation  (CC  Docket  No  98-77);  and 
Prescnbing  the  Authorized  Rate  of  Return  for  Interstate  Sen/ices  of  Local  Exchange  Garners  (CC 
Docket  No   98-166] 

Summary  The  Commission  will  consider  a  Second  Report  and  Order  and  Further  Notice  of  Rule  Mak- 
ing in  CC  Docket  No  00-256  a  Fifteenth  Reporl  and  Order  in  CC  Docket  No  96-^5,  and  a  Report 
and  Order  m  GC  Docket  Nos  98-77  and  9&-166  conceming  interstate  access  ctiarge  and  universal 
sen/ice  reform  tor  incumbent  local  exchange  earners  subiect  to  rate-of-retum  regulation,  alternative 
forms  of  regulation  for  such  earners,  pricing  flexibility,  and  the  "all-or-nothing"  mle 

Title  2000  Biennial  Regulatory  Review— Comprehensive  Review  of  the  Accounting  Requirements  and 
ARMIS  Reporting  Requirements  for  Incumbent  Local  Exchange  CarnerS:  Phase  2  (CC  Docket  No, 
0O-.199)  Amendment  to  the  Uniform  System  of  Accounts  for  Interconnection  (CC  Docket  No  97- 
21 2i  Junsdictionai  Separations  Reform  and  Referral  to  the  Federal-State  Joint  Board  (CC  Docket 
No  80-286)  and  Local  Competition  and  Broadband  Reporting  (CC  Docket  No  99-301) 

Summary  The  Commission  will  consider  a  Report  and  Order  in  CC  Docket  Nos  00-199,  97-212,  and 
80-286  and  a  Furiher  Notice  of  Proposed  Rulemaking  in  CC  Docket  Nos  00-199,  99-301  and  80- 
286  conceming  streamlining  and  modifying  the  accounting  rules  and  reporting  requirements  for  in- 
cumbent local  exchange  carriers 

Title  Ancillan/  or  Supplementary  Use  of  Digital  Television  Capacity  by  Noncommercial  Licensees  (MM 
Docket  No  98-203) 

Summan,  The  Commission  will  consider  a  Report  and  Order  conceming  Issues  related  to  the  ability  of 
noncommercial  educational  iNCE)  television  stations  to  use  excess  capacity  on  their  digital  tele- 
vision (DTVi  channels  tor  commercial  purposes- 

Title   Implementation  of  the  Gable  Television  Consumer  Protection  and  Competition  Act  of  1992;  De- 
velopment of  Competition  and  Diversity  in  Video  Programming  Distnbution:  Section  628(c)(5)  of  the 
Communications  Act   Sunset  of  Exclusive  Contract  Prohibition 
Summary   The  Commission  will  consider  a  Notice  of  Proposed  Rule  Making  conceming  the  exclusivity 

provisions  of  the  program  access  rules. 
Title   International  Calling  Plans 

Summary  The  International  and  Consumer  Infonnation  Bureaus  will  make  a  joint  presentation  on  the 
status  of  international  calling  prices  and  an  initiative  to  educate  consumers  about  lower-priced  inter- 
national calling  options  


.Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske.  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-83.5-5322 


Copies  of  materials  adopted  at  this 
meeting  can  he  purchased  from  the 
FCC's  duplicating  contractor.  Qualex 
International  at  (202)  86.3-2893;  fax 
(202)  863-2898.  iir  TTY  (202)  863-2897, 


These  copies  are  available  in  paper 
format  and  alternative  media,  including 
large  print/type;  digital  disk;  and  audio 
tape,  Qualex  International  may  be 
reached  by  e-mail  at  qualexint@aol.com 


Federal  Register/ Vol.  66.  No.  196 /Wednesday.  October  10.  2001  'N'otir ps 


51671 


This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  u-ill  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCCs 
Internet  audio  broadcast  page  at 
<http://wwrw.fcc.gov/realaudio/>.  The 
meeting  can  also  be  heard  via  telephone, 
for  a  fee.  from  National  Narrowcast 
Network,  telephone  (202)  966-2211  or 
fax  (202)  966-1770.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
from  Infocus,  341  Victory  Drive, 
Hemdon,  VA  20170,  telephone  (703) 
834-0100:  fax  number  (703)  834-0111 
Federal  Communications  Commis.sion. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  01-25571  Filed  10-5-01:  2:19  pml 
BIUJNG  CODE  C712-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  hsted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  2. 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chirago, 
Illinois  60690-1414: 

1.  Manito  Bank  Sen-nces.  Inc  .  Manito, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  State  Bank, 
Manito,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  3,  2001 
Robert  deV,  Frierson, 
Deputy  Secretary  of  the  Board 
(FR  Doc  01-25338  Filed  10-9-01,  a. 45  am) 
BILLING  CODE  E210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S,C.  1841  e(  se<7 ) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below 

The  appbcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States 
Additional  information  on  all  bank 
holding  companies  may  he  obtained 
from  the  National  Information  Center 
web  site  at  www.ffiec.gov/nic/ 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  2, 
2001. 


A.  Federal  Reser>p  Bank  of  .•\tlanta 

(Cynthia  C  Cooiiwin.  V'n.c  l^r<'>.idtni 
1000  Peachtrw  .Street.  N.E.,  Atlanta. 
Georgia  30.309-4470: 

;    Trustmark  Corporation.  JacJtson. 
Mississippi:  to  merge  with  Nashoba 
Bam, shares,  Inc  ,  Ckrmantown, 
Tennessee  and  thereby  indirectly 
acquire  Nashoba  Bank  Trermantown. 
Tennessee 

B.  Federal  Reserve  Bank  of  Chii  ago 
(Phillip  |ac;ksnn.  ,'\[){ili(.dtiun-  ( )fiii_Mrj 
230  South  La.Salle  Street,  Chicago. 
Illinois  60690-1414 

;   Dunlap  Iowa  Holding  Co..  D\m\ap. 
Iowa:  to  merge  with  EVVN  Investments. 
Int .,  Ute,  Iowa,  and  thereby  indirectly 
acquire  I'te  State  Bank,  Ute,  Iowa, 

C.  Federal  Reserve  Bank  of  St  I^uis 
(Randall  C  Sumner.  \'i(  e  Presiciciit,  411 
Locust  Street,  St   Louis,  Missouri 
63166-2034 

1  Lima  Bancshares,  Inc  .  Lima. 
Illinois,  to  acquire  TOO  percent  of  the 
voting  shares  of  The  White  Hall 
National  Bank.  White  Hall,  Illinois 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zuhradt.  Assistant  Vice 
President)  925  Grand  Avenue  Kansas 
City,  Missouri  64198-0001 

1   Undoe,  Inr  ,  Ordwav  Colorado,  to 
acquire  10  percent  of  the  voting  shares 
of  Southern  Colorado  National  Bancorp, 
Inc..  Pueblo,  Colorado  and  thereby 
indirectly  acquire  voting  shares  of 
Southern  Colorado  National  Bank, 
Pueblo,  Colorado 

E.  Federal  Reserve  Bank  of  Dallas   \\ 
Arthur  Tnbble,  Vice  President)  2200 
North  Pearl  Street,  Dallas  Te.xas  75201- 
2272 

1.  Texas  Peoples  .VnOonui 
Bancshares  Inc  .  Paris  Te.xas:  to 
acquire  100  percent  of  the  voting  shares 
of  Western  Dakota  Holding  Companv, 
Timber  Lake,  South  Dakota  and  thereby 
indirectly  acquire  voting  sharers  of 
Western  Dakota  Bank.  Timber  Lake. 
South  Dakota. 

Board  of  tkivemors  of  the  Federal  Reserve 
,S\slem  ()(-tober  .3  2001, 
Robert  deV   Frierson, 
Deputy  Secretary  ot  the  Board 
iPR  UoL  01  -25339  Filed  10-9-01;  8:45  am) 

BILLING  COOe  621(M}1-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System, 

TIME  AND  DATE:  1 1  00  a  m  .  Monday. 

October  15   2001 

Pl^CE:  Marriner  S  Ec:cles  Federal 

Reser\-e  Board  Building.  20th  and  C 

Streets,  NW  ,  Washington,  DC  20551. 
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STATUS:  Closed 

MATTERS  TO  BE  CONSJDERED: 

1.  Personnel  actions  (appointments. 

promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal 
Reserve  System  employees, 

2.  Anv  items  earned  forward  from  a 

previouslv  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith.  Assistant  to  the 
Board:  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  md\ 
call  202-452-3206  beginning  at 
appro.ximately  5  p.m.  two  business  davs 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  hrtp:// 
wwwfederalreservegov  for  an 
electronic  armouncement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting.  . 

Datfd-  CX.'ober  S,  20U1.  ' 

Robert  deV.  Frierson. 
Deputy  Secretan  of  the  Board 
iFR  Do(    01-2i'i40  Filed  lf)-,=i-01;  2:20  pm] 

BILUNG  C00€  S210-01-P 


DEPARTMEhrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[6O-Day-01-65] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations  | 

In  compliance  with  the  requirpmont 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Respondents 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondf^nts,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  NCID  is  requesting  an 
emergency  clearance  from  the  Office  of 
Management  and  Budget  (GMB)  to 
collect  data  under  the  Paperwork 
Reduction  Act,  Send  comments  to 
Seleda  M  Ferryman.  CDC  Assistant 
Reports  Clearance  Officer.  1600  Clifton 
Road.  MS-D24.  Atlanta.  GA  30333, 
Written  comments  should  be  received 
within  14  davs  of  this  notice.  We  are 
requesting  that  0MB  respond  to  CDC 
within  21  days  after  receipt  of  the 
package. 

Proposed  Project  Questionnaires  for 
State  Epidemiologists  Reporting  Q  Fever 
(Coxiella  burnetti)  and  for  State 
Laboratories  Testing  for  Q  Fever  to 
Collect  Retrospective  Information  on 
Numbers  of  Q  fever  Cases  Reported 
between  1 978-2000 — New— National 
Center  for  hifectious  Diseases  (NCID). 
Onters  for  Disease  Control  and 
Prevention  (CDC),  Q  fever,  caused  by 
the  rickettsial  agent  Coxiella  burnetii,  is 
considered  a  potential  agent  of 
bioterrorism  Q  fever  in  humans  was 


made  nationally  notifiable  in  the  United 
States  in  1999,  and  data  are  collected 
passively  by  CDC  through  the  National 
Electronic  Telecommunications  System 
for  Surveillance  (NETSS).  At  the  time  Q 
fever  was  made  nationally  notifiable, 
approximately  half  of  states  already 
considered  it  a  reportable  disease. 
However,  current  information  on  how 
many  states  have  changed  their 
reporting  criteria  since  1999  or  what 
reporting  methods  are  used  are  not 
available,  making  it  difficult  to  interpret 
data  reported  to  NETSS.  Q  fever 
reporting  data  is  available  by  state  for 
the  years  1948-1977,  and  complete 
annual  NETSS  data  is  available 
beginning  in  the  year  2000.  However, 
data  for  the  years  1978-1999  have  never 
been  collected.  These  data  are  vitally 
important  to  establish  baseline  rates  of 
infection,  providing  immediate  benefits 
in  understanding  the  geographic 
distribution  of  Q  fever  in  the  United 
States.  Without  these  data,  it  will  take 
several  years  to  acquire  useful  NETSS 
data  to  make  the  same  assessments. 

The  purpose  of  this  study  is  to  assess 
reporting  practices  for  Q  fever  in  each 
state,  and  to  collect  retrospective 
information  on  numbers  of  Q  fever  cases 
reported  between  1978-2000. 
Respondents  include  an  epidemiologist 
and  laboratorian  in  every  state.  The 
results  will  be  used  to  evaluate  Q  fever 
reporting  practices  in  each  state,  in 
order  to  better  assess  the  usefulness  of 
NETSS-reported  data.  Data  will  also  be 
used  to  examine  the  epidemiology  of 
cases  reported  between  1978-2000. 
including  estimated  incidence  rates, 
geographic  distribution  maps,  and 
demographic  risk  factors.  There  is  no 
cost  to  the  respondent  other  than  their 
time.  Time  burden  for  response  to  Form 
A  may  vary,  depending  on  whether 
there  are  cases  of  Q  fever  the  state  plans 
to  report,  but  the  average  time  to 
respond  is  1  hour. 


Part  A  Eptdemiotogist  

Part  B  State  Laboratonans 

Total       


Number  of 
respondents 


Number  of  re- 
sponses per 
resporKlent 


Avg.  burden 
per  respond- 
ent 
(in  hrs) 


Total  burden  in 
hours 


50 
50 


1 
15/60 


50 
12.5 


62,5 
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Dated:  September  28,  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  01-25071  Filed  10-9-01:  8:45  am) 

HLLMQ  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantsra  for  Medicare  and  Medicaid 
Services 

[Document  M«nt<fier:  CMS-A-21S] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Note:  For  this  submission.  CMS  is 
requesting  public  comments  on  the 
information  requirements  in  the  Final  Rule 
published  October  11,  2000  for  "Additional 
DMEPOS  Supplier  Standards'  only.  CMS 


made  an  error  in  the  last  PRA  submission 
whereas  the  "Surety  Bond"  requirements 
were  referenced.  Please  be  advised  that  all 
Surety  Bond  requirements  have  been 
removed  and  are  not  to  be  commented  on  at 
this  time. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Referenced  in 
42  CFR  424.57:  Additional  DMEPOS 
Suppher  Standards;  Form  No.:  CMS-R- 
215  (OMB#  0938-0717);  Use:  The 
respondents  for  these  information 
collection  requirements  are  suppliers  of 
durable  medical  equipment,  prosthetics, 
orthotics  and  supplies  (DMEPOS).  CMS 
requires,  upon  request,  documentation 
that  the  DMEPOS  suppher  has  both 
advised  beneficiaries  that  they  may 
either  rent  or  purchase  inexpensive  or 
routinely  purchased  equipment  and 
discussed  the  purchase  option  for 
capped  rental  equipment.  This  criteria 
is  necessary  to  determine  if  the  supplier 
has  met  the  supplier  standards  , 
Frequency:  Annually,  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  65.400;  Total 
Annual  Responses:  35.000;  Total 
Annual  Hours:  280,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
CMS's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperworkdhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 


Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  DC  20503 

Dated:  September  lb   2001. 
John  P  Burke  III, 

CMS  Heports  Clearance  Officer.  CMS.  Office 
of  Information  Services.  Security  and 
Standards  Group  niviFion  of  CMS  Fnlfrprise 
Standards 

[FR  DcK,  01-2fi38H  Filnrl  10-9-01:  8:45  am| 

BILUNO  CODE  412IM»-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Famiiies 

Propoaed  Information  Cdiaction 
Acth/lty:  Comment  Raquast 

Proposed  Projects 

Title  Annual  Statistical  Repon  on 
Children  in  Foster  Homes  and  Children 
in  Families  Receiving  Payments  in 
Excess  of  the  Poverty  Income  l^vel  from 
a  State  Program  Funded  Under  Part  A  cf 
Title  IV  of  the  Social  Secuntv  Act. 

OMB  No    097D-OO40 

DescnpUon  This  information  is 
collected  to  meel  thp  statuton' 
requirements  of  section  1 1 24  of  the 
Elementary  and  Secondar\'  Education 
Act  (as  amended  bv  PL  103-382)  It  is 
collected  by  DHHS  from  State  public 
welfare  agencies  and  turned  over  to  the 
Department  of  Education  which  use.s  it 
to  amve  at  the  formula  for  allix-.ating 
Title  1  grant  funds  to  State  and  local 
elementar>'  and  secondan-  schools  for 
the  purpose  of  providing  assistance  to 
disadvantaged  children 

Respondents  State.  Local,  or  Tribal 
Governments 

Annual  Burden  Estimates: 


Instniment 


ACF-4125  

Estimated  Total  Annual  Burden  Hours 


T 


Number  ol  re- 
spondents 


Number  o*  re- 
sponses per 
respondent 


Average  bur- 
den boufs  per 
response 


S2 


1 


264 


Total  boroen 
hours 


13.746 


13.746 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 


Families.  Office  of  Information  Services, 
370  L'En^t  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
the  quality,  utility,  and  clanty  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technologv 
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Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated;  Ortober  ^.  2001. 
Bob  Sar^s.  | 

Reports  Clearanrf  Offircr 

(FR  Dor:  0I-254iy  Filed  10-9-01.  H;45ain] 

WLUNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlidren  and 
Families 

Proposed  Information  collection 
Activity;  Comment  Request 

Proposed  Projects 

Title  Application  and  Program 
Reporting  Requirements  for  children's 
Justice  Act  Grants. 


Instrument 


OMB  No.:  0980-0196  Expired  (5/31/ 
01). 

Description  The  Program  Instruction, 
prepared  in  response  to  the  Children's 
Justice  Act  dnd  authorized  by  Title  I  of 
the  Child  Abuse  Prevention  and 
Treatment  Act  (C:APTA)  (as  amended) 
and  in  the  process  of  reauthorization, 
provides  direction  to  States  and 
Territories  to  accomplish  the  purposes 
of  assisting  States  in  developing, 
establishing,  and  operating  programs 
designed  to  improve:  (1)  The  handling 
of  child  abuse  and  neglect  cases. 
particularly  child  sexual  abuse  and 
exploitation,  in  a  manner  which  limits 
additional  trauma  to  the  child  victim; 
(2)  the  handling  of  cases  of  suspected 
child  abuse  or  neglect  related  fatalities; 
and  (3)  the  investigation  and 
prosecution  of  cases  of  child  abuse  and 
neglect,  particularly  child  sexual  abuse 
and  exploitation. 


Number  of 
respondents 


Application  

Annual  Performance  Report  

Estimated  Total  Annual  Burden  Hours 


52 
52 


This  Program  Instruction  contains 
information  collection  requirements  that 
are  found  in  P.L.  104-235  at  Sections 
107(b),  107(d),  and  pursuant  to 
receiving  a  grant  award.  The 
information  being  collected  is  required 
by  statute  to  be  submitted  pursuant  to 
receiving  a  grant  award.  The 
information  submitted  will  be  used  by 
the  agency  to  ensure  compliance  with 
the  statute;  to  monitor,  evaluate,  and 
measure  grantee  achievements  in 
addressing  the  investigation  and 
prosecution  of  child  abuse  and  neglect: 
and  to  report  to  Congress. 

Respondents:  State  Governments, 

Annual  Burden  Estimates: 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


40 
20 


2080 
1040 


3,120 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  pubhc  comment 
on  the  specific  aspects  of  the 
information  collection  described  above 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  SVV. 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comanents  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracv  of  the 
agencvs  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Datpd   October  .3,  2001. 
Bob  Sargis. 

Reports  Clearance  Officer 
;FK  Do(    01-2=i420  Filed  10-'»-01;  8:45  am) 

BtUJNG  COOE  41 84-^1 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

'  Title:  Community-Based  Family 
Resource  and  Support  Program. 

asm  .Vn    0970-0155  expired  05/31/ 
2001 

Descnptiun:  The  Program  Instruction, 
prepared  in  response  to  the  enactment 
of  the  Community-Based  Family 
Resource  and  Support  Grants  (CBFRS), 
as  set  forth  in  Title  II  of  Pub.  L.  104- 


235,  Child  Abuse  Prevention  and 
Treatment  Act  Amendments  of  1996. 
and  in  the  process  of  reauthorization, 
provides  direction  to  the  States  and 
Territories  to  accomplish  the  purposes 
of  (1)  supporting  State  efforts  to 
develop,  operate,  expand  and  enhance  a 
network  of  community-based, 
prevention  focused,  family  resource  and 
support  programs  that  coordinate 
resources  among  existing  human  service 
organizations  within  the  State;  and  (2) 
fostering  an  understanding, 
appreciation,  and  knowledge  of  diverse 
populations  in  order  to  be  effeqtive  in 
preventing  and  treating  child  abuse  and 
neglect.  This  Program  Instruction 
contains  information  collection 
requirements  that  are  found  in  Pub.  L. 
104-235  at  Sections  202(1)(A); 
202(1)(B);  203(b)(1)(B);  205;  207;  and 
pursuant  to  receiving  a  grant  award.  The 
information  submitted  will  be  used  by 
the  agency  to  ensure  compliance  with 
the  statute,  complete  the  calculation  of 
the  grant  award  entitlement,  and 
provide  training  and  technical 
assistance  to  the  grantee. 

Respondents:  State  Goverimient. 
Annual  Burden  Estimates: 
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Instrument 


Number  of 
respondents 


Number  ot  re- 
sponses per 
respondent 


Average  bur- 
den hours  pef 
response 


Total  burden 

^ours 


Application  

Annual  Report 

Estimated  Total  Annual  Burden  Hours 


52 
52 


40 
24 


2080 
1248 


3328 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  2,  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-25421  Filed  10-9-01:  8:45  am) 
BILUNG  CODE  41B4-01-M 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Scl«r)ce  Board  to  the  Food  and  Drug 
Administration  Advisory  Commtttae; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 


(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee 
The  board  shall  provide  advice 
primarily  to  the  agency's  Senior  Advisor 
for  Science,  and  as  needed,  to  the 
Commissioner  of  Food  and  Drugs  and 
other  appropriate  officials  on  specific 
complex  and  technical  issues  as  well  as 
emerging  issues  within  the  scientific 
community  in  industry  and  academia 
Additionally,  the  board  will  provide 
advice  to  the  agency  on  keeping  pace 
with  technical  and  scientific  evolutions 
in  the  fields  of  regulatory  science, 
formulating  an  appropriate  research 
agenda,  and  upgrading  its  scientific  and 
research  facilities  to  keep  pace  with 
these  changes.  It  will  also  provide  the 
means  for  critical  review  of  agency 
sponsored  intramural  and  extramural 
scientific  research  programs. 

Date  and  Time:  The  meeting  will  be 
held  on  November  16,  2001,  from  9  am 
to  4:30  p.m. 

Location:  5630  Fishers  Lane,  rm 
1066,  Rockville,  MD. 

Contact  Susan  Mackie  Bond,  Office 
of  Science  Coordination  and 
Communication  (HF-33),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
6687,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12603.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  board  will  hear  and 
discuss  external  science  review  for 
FDA's  Center  for  Devices  and 
Radiological  Health,  emerging  issues  in 
FDA's  oversight  of  clinical  research,  and 
emerging  issues  in  pharmaceutical 
manufacturing. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  1,  2001   Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 


person  before  Novraofaer  1, 2001,  aad 

submit  a  brief  statement  of  the  general 

nature  of  the  evidence  or  arguments 
they  wish  to  presonl.  th^  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  tn  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
use.  app  2) 

Dated:  October  1,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
!FR  Dor  01-25:^70  Filed  10-9-01:  8:45  am) 

BtLUI«G  CODE  4160-01-S 


DEPARTME^^r  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  prn)e(  ts 
(section  3506(c)(2)(A)  of  Title  44,  Initt'ci 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  penodu  summdnes 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  .Act  nf  m4,S  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HR.SA  Reports 
Clearance  Officer  on  !. 101)  443-1129. 

Comments  arr  invited  on   fa'  Whether 
the  proposed  collection  of  information 
is  necessary-  for  the  proper  performance 
of  the  functions  of  the  agencw  int  luriinp 
whether  the  information  shall  ha\  e 
practical  utility:  (b)  the  a(,(  urai  \  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information   ic) 
wavs  to  enhance  the  qualit\ ,  utilifx    and 
c:larity  of  the  information  to  \»' 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  tet  hniques 


I 
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or  other  forms  of  information 
technology. 

Proposed  Project:  Native  Hawaiian 
Health  Scholarship  Program 

Evaluation  Surveys  of  Current 
Scholars,  Alumni  Scholais,  and  Site 
Administrators  (NTW). 

The  Bureau  of  Primary  Health  Care 
(BPHC),  Health  Resources  and  Services 
Administration  (HRSA).  is  planning  to 
conduct  mail  surveys  of  the  Native 
Hawaiian  Health  Scholarship  Program 
(NHHSP)  The  NHHSP  provides  Federal 
financial  support  for  Native  Hawaiian 
students  of  health  professions  who  are 
needed  to  serve  Native  Hawaiian  people 
in  the  State  of  Hawaii.  The  purpose  of 


Survey 


the  program  is  to  increase  the  supply  of 
health  professionals  serving  Native 
Hawduan  people  in  Hawaii.  The 
program  provides  assistance  to  Native 
Hawaiians  for  training  in  health 
professions  in  exchange  for  service  in  a 
federally  designated  health  professional 
shortage  area  in  Hawaii. 

The  purpose  of  these  surveys  is  to 
determine  the  effectiveness  of  the 
NHHSP  in  various  phases  of  operation: 
placement,  service,  and  retention.  The 
project  also  aims  to  evaluate  the  impact 
of  the  NHHSP  providers  on  the  site  they 
serve  and  evaluate  the  NHHSP  scholars' 
career  trajectories.  Data  from  these 


surveys  will  provide  information  about 
the  sociodemographic  characteristics  of 
the  scholars,  health  care  services 
provided,  reasons  for  seeking 
scholarship,  and  satisfaction  with 
experience.  Survey  questions  include 
professional  employment  historv',  site 
characteristics,  practice  setting, 
compensation  and  benefits,  as  well  as 
student  and  mentor  experiences.  These 
data  will  be  useful  to  the  program  and 
will  enable  HRSA  to  provide  data 
required  by  Congress  under  the 
Government  Performance  and  Results 
Act  of  1993. 

The  estimated  burden  is  as  follows; 


Current  scholars 
Alumni  scholars    .. 
Site  administrators 
Total 


Number  of 
respondents 


Respondents 
per  respond- 
ent 


Hours 
per  response 


Total 
burden  hours 


73 
25 
40 
138 


73 
25 
40 

138 


Send  comments  to  Susan  G  Queen. 
Ph.D.,  HRSA  Reports  Clearance  Officer. 
Room  14-22.  Parklawn  Building.  .S60n 
Fishers  Lane,  Rockville.  KID  20857. 
Written  comments  should  be  received 
within  60  davs  of  this  notice. 


I 


Dated  October  1  2001 
lane  M.  Harrison. 

Director.  Division  of  Polirv  Review  and 

Coordination. 

IFRDoL   01-25.356  Filed  10-9-01.  8:45  ami 

aUJNG  COOe  4165-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR-4649-N-201 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  HOME 
Investment  Partrtershlp  Program 

AGENCY:  Office  of  the  .Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD.  I 

ACTION:  Notice. 


SUMMARY:  The  proposed  informaticm 
collection  requirement  described  belnw 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date  December 
10, 2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 


Control  Number  and  should  be  sent  to: 
Ms.  Shelia  Jones,  Reports  Liaison 
Officer.  Office  of  the  Assistant  Secretary 
for  Community  Planning  and 
Development.  Department  of  Housing 
and  Urban  Development.  451 -7th  Street, 
S\V.  Room  72.30.  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Sardone.  at  (202)  708-2470 
(This  is  not  a  toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  1-800-977-8229  (Federal 
Information  Relay  Service). 

SUPPLEMENTARY  INFORMATION:  The 

Deprtrtmerit  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  (jf  1995  (44  U.S.C, 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collec;tion  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
at  curacv  of  the  agency's  estimate  of  tha 
burden  of  the  proposed  collection  of 
information,  (3)  Enhance  the  quality, 
utilitv.  and  ilarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 
responses. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  will  submit 
to  OMB  the  information  collection 
requirements  for  the  HOME  Program, 
previously  approved  under  OMB 
Control  Numbers  2506-0171. 

The  HOME  Investment  Partnerships 
Act  (Title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28,  1990 
(Pub,  L.  101-625)  and  created  the 
HOME  Program  to  expand  the  supply  of 
affordable  housing.  Interim  regulations 
were  first  published  for  the  program  on 
December  16.  1991  and  this  and 
subsequent  interim  rules  were  codified 
at  24  CFR  part  92.  Paperwork 
requirements  for  these  rules  were 
approved  under  OMB  Control  Number 
2501-0013.  On  September  16,  1996. 
HUD  published  a  final  rule  for  the 
HOME  Program.  On  November  25.  1998. 
previous  paperwork  approvals  for  the 
HOME  Program  were  combined  under 
OMB  Control  Number  2506-0171, 

Title  of  proposal:  HOME  Investment 
Partnerships  Program. 

OMB  Control  Number,  if  applicable: 
2506-0171. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
HOME  statute  and  related  authorities 
impose  a  significant  number  of  data 
collection  and  reporting  requirements 
on  the  Department  and  on  HOME ' 
participating  jurisdictions.  This 
information  is  collected:  (1)  To  assist 
HOME  participating  jurisdictions  in 
managing  their  programs;  (2)  to  track 
performance  of  participating 
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jurisdictions  in  meeting  fund 
commitment  and  expenditure  deadlines; 
(3)  to  permit  HUD  to  determine  whether 
each  PJ  meets  the  HOME  statutory 
income  targeting  and  affordability 
requirements;  and  (4)  to  permit  HUD  to 
determine  compliance  with  other 
statutory  and  reglilatory  program 
requirements,  e.g.,  requirements  relating 
to  match,  affirmative  marketing,  lead- 
based  paint,  and  displacement  and 
relocation. 

The  recordkeeping  and  reporting 
burden  hours  for  each  individual 
respondent  contained  herein  are  largely 
unchanged  from  the  previous  approvals 
The  most  significant  change  is  in  the 
total  number  of  burden  hours  for  both 
recordkeeping  and  reporting,  brought 


about  by  the  substantial  increase  in  the 
number  of  program  participant.s  since 
the  last  HOME  paperwork  submission  in 
1998.  The  number  of  participating 
jurisdictions  has  increased  from  5  76  in 
1998  to  594  in  2001.  During  this  period 
the  number  of  Community  Housing 
Development  Organizations  increased 
from  2,732  to  4,171  and  the  number  of 
State  recipients  increased  from  1  55,S  t(. 
1,902.  Because  so  many  more 
organizations  are  currentiv  participating 
in  the  HOME  Program  than  were 
participating  in  the  first  years  of  the 
program,  the  total  number  of  burden 
hours  has  increased  substantialK 
despite  the  fact  that  the  burden  per 
respondent  has  dropped  slightly. 


Section 
affected 


Paperwork 
requirement 


§92  61   Insular  Areas  Program  Descnpfion      

§92  66  Insular  Areas  Reallocation  

§92  101  Consortia  Designation        

§92.200  Public-Pnvate  Partnership     

§92  201 State  Designation  of  Local  Recipients  .... 

§92.201  Distribution  of  Assistance  

§92  202  Site  and  Neighbortiood  Standards 

§92203  Income  Determination 

§92206.  92  216.  92.217,  92.218,  92.250,     Documentation  required  by  HUD  to  be 
92  252.  92  254  included    in    proiect   tile   to   determine 

protect  eligibility. 

§92  206  Refinancing  

§92  251 Written  Property  Standards  

§92  253  Tenant  Protections  

§92  254  Median  Purctiase  price 

§92.254  Alternative    to    Resale  Recapture    Provi- 
sions 

§92  300  CHDO  Identification      

§92  300  Designation  ot  CHDOs  

§92  300  CHDO  Protect  Assistance  

§92  303  Tenant  Participation  Plan   

§92  350  Equal  Opportunity        

§92  351   Affirmative  Marketing 

§92  353  Displacement   relocation  ana  acquisition 

§92354  Labor        

§92355 Lead-Based  Paint 

§92  357  Debarment  and  Suspension  

§92  501   Investment  Partnership  Agreement 

§92  502  '  Homeownership/Rental       SetUp       and 

Completion  (IDIS) 

§92  502  I  Tenant-Based  Rental  Assistance  Set-Up 

(IDIS) 

§92  504  Wntten  Agreements      

§92.509  '  Management   Reports— Annual   Perform 

ance  Report 

§92  509  Management  Reports— FY  Match  Report 


Number  ot 
respondents 


.^nother  change  in  the  t'rtiluT 
paper\\-ork  approval  ini  h)(it'^  tht 
elimination  of  the  HOMK  (  a^!,  ,iii.; 
Management  Informrfticn  S\'-t,.rn 
K.MLSi,  replat  I'd  b\  tlir  (Mpi'i  ,.'ss 
Integrated  Disl.ur-'f'inciit  .iim 
Information  .Sx'-tt'ir,  ,11)1'^     Sn:;:.      t  the 
fiiiurs  (if  rcsponsi-  tnrnnTlx  n'!,i.irud  by 
(.MIS  wi'Ti'  trHiisfened  iiiti   IDls. 

Aiif'nrv  farm  niiinhrr--    Ml  U  40093; 
4(11(17.  and  4()Ut"--.-\ 

Members  of  (itit-i  trd  public:  States, 
units  'if  general  iiii.i^  l'; 'Xcrnment, 
nunprofit  <  irt;,ini/,<-itiiii]s 

Estimation  nf  the  total  annual  number 

of  hour''  to  prrporr  the  information 

coUertuij.  I'/ii  iuiiaii:,  number  of 

r'  \;/  ;!(jV';,'>   'requency  of  response,  and 

huurb  o)  rti/junse: 

— I 

Frequency 


response 


Hours  of 
response 


4 

4 

36 

594 

51 

594 

594 

6,667 

6.667 


100 

6.667 

6.667 

80 

100 

594 
480 

594 

4  171 
6667 
6  667 
6  667 
6  667 
6  667 
6  667 
598 
594 

225 

6667 
586 


594 


10 
3 
5 
2 

1.5 
2 
2 
2 
5 


4 
1 
5 
5 
5 

2 

1:5 

2 

10 

5 

10 

5 

2.5 

1 

1 

1 

16 

55 

10 
2.5 

0.75 


Annual 
total 


40 

12 

180 

1.188 

76.5 

1.188 

1.188 

13.334 

33.335 


400 

6  667 

33.335 

400 

500 

1,188 

720 

1  188 

41.710 

33,335 

66,670 

33,335 

16.6675 

6,667 

6667 

598 

9.504 

1.237  5 

66,670 
1.495 

4455 


The  total  annual  estimate  of  burden  hours  is  379.941 


51678 


Federal  Register/ Vol.  66,  No.  196/ Wednesday,  October  10,  2001 /Notices 


Status  of  the  proposed  information 
collection  Public  Comment  requpsted 
bv  HUD. 


Authority:  ^^H  tion  3506  of  thf 


irk 


Redurtion  .\a  oi  1995.  44  U.S.C.  Chaplwr  ;i5. 
as  amenfi^'ii 

Dated:  September  28,  2001. 
Roy  A.  Bernardi, 

.\<isistanl  S^'<  n'tarv  for  Community  Planning 

and  Devf'Lipmcnt 

iFR  Dot    0!-2i  ^i2  Fiied  10-9-Ul.  8,45  ami 

aLUNG  cooe  4210-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-72] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Admission  to,  and  Occupancy  of 
Public  hlousing:  Admission  and  Tenant 
Selection  Policies,  Verification, 
Notification,  Preference,  Waiting  List, 
Exemption  of  Police  Officers 

agency:  Office  of  the  Chief  Information 
Officer,  HUD,  | 

action:  Notice. 


SUMMARY:  The  proposed  information 

collection  requirement  described  below 
has  been  submitted  to  the  Offii  e  nt 
Management  and  Budget  (OMBj  fur 
review,  as  required  by  the  Paperwork 
Reduction  .\c\  The  Depdrtment  is 
soliciting  publif:  comments  on  the 
subject  proposal 

DATES:  Cnmmpnls  Duf  Date:  NovemhtT 
9,  2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  (  omments  re.garding 
this  proposal  (Jmiments  should  r^'fer  to 


the  proposal  bv  name  and/or  OMB 
approval  number  (2577-0220)  and 
should  he  sent  to:  Joseph  F.  Lackev.  Jr,. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  Df;  2050.3 
FOR  FURTHER  INFORMATION  CONTACT: 
VVavne  Eddins,  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
Southwt^st.  Washington,  DC  20410;  e- 
mail  VVavne  Eddins@HUD,gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Ecidins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  th^  Paperwfirk  Reduction 
Act  (44  use  Chapter  35|  The  Notice 
lists  the  following  information;  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  it'-  proposed  use;  (5) 
the  agencv  form  number,  if  applK;able; 
(6)  what  members  of  the  public  will  be 
affected  bv  the  proposal:  (7)  how 
fri^quentlv  information  submissions  will 
h^'  rt'<]uirt'd,  (H)  an  estimate  of  the  total 
[lumber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequently  of 
respon^t',  ,ind  h(»urs  of  response;  (9) 
whether  the  proposal  is  new.  an 
extensitm.  reinstatement,  or  revision  of 
an  information  collection  requirement: 


and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Admission  to.  and 
Occupancy  of  Public  Housing: 
Admission  and  Tenant  Selection 
Policies.  Verification.  Notification, 
Preference,  Waiting  List,  Exemption  of 
Police  Officers. 

OMB  Approval  Number:  2577-0220. 

Numbers:  Form:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Statue  requires  HUD  to  ensure  the  low- 
income  character  of  public  housing 
projects  and  to  assure  that  sound 
management  practices  will  be  followed 
in  the  operation  of  the  project.  Public 
Housing  Agencies  (PHAs)  enter  into  an 
Annual  Contribution  Contract  (ACC) 
with  HUD  to  assist  low-income  tenants. 
HUD  regulations.  Part  960,  provide 
policies  and  procedures  for  PHAs  to 
administer  the  low-income  public 
housing  program  for  admission  and 
occupancy.  PHAs  must  develop  and 
keep  on  file  the  admission  and 
occupancy  policies  including  the  plan 
for  eligibilitv  of  police  officers,  which  is 
approved  by  HL'D  PHA  compliance 
will  support  the  stature;  HUD  can 
ensure  that  the  low-income  character  of 
the  project  and  that  sound  management 
practices  will  be  followed. 

Respondents:  Individuals  or 
households.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Other  for 
duration  of  PHA  operations. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


3200 


25,600 


Total  Estimated  Burden  Hours: 
25,600 

Status:  Reinstatement,  without 
change 

Autliorify:  St-i  lion  j507  of  the  Paperwork 
Reduction  A(  t  nf  uiMt,  44  U.S.C.  35.  as 
amendt'd 

Dated:  0<  tnbfr  J   JIKU  | 

Donna  L.  Eden. 

Director.  Ofhic  of  Investment  Strategies. 

Policy  and  Management. 

(FR  DcK    01-2i  ^^^  Filed  10-9-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4650-N-731 

Notice  of  SutHTiission  of  Proposed 
Information  Collection  to  OMB;  Indian 
Housing  Development  Plan  (IHBG) 
Annual  Performance  Report  (APR); 
Income  Verification 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
<  olIfMtKm  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
9,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0218)  and 
should  be  sent  to:  Joseph  F.  Lackev,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
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Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
Southwest.  Washington.  DC  20410;  e- 
raail  Wayne    Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  the 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  0MB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  preparp  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  nf 
an  information  collection  requirempnt: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Title  of  Propo&al  Indian  Housing 
Development  Plan  (IHBG);  Aimual 
Performance  Report  (APR);  Income 

Verification 

OMB  Approval  Number:  2577-0218. 

Form  Sumhers  HUD-52735  HUD- 

52735-AS 

Description  of  the  Need  for  the 

Ir,fnrmat]on  and  Its  Proposed  Use 
Indian  Housing  Block  Grant  recipients 
(both  tribes  &  tnballv  designated 
housing  entities)  must  submit  specific 
information  nocessarv'  to  implement 
low  int  (ime  housing  programs. 

Respondents:  Not-for-Profit 

Institutions,  Stato.  l.nra!  or  Tribal 
(iovernment 

Frrqiii  ncy  of  Submission:  Annually. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


366 


1 


362 


132.492 


Total  Estimated  Burden  Hours: 
132,492. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Prtperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amendeci. 

Dated:  October  2.  2001 
Donna  L.  Eden, 

Director.  Officf  of  Invrstmrnt  Strategies. 
Policy  and  .Management 
|FR  Dcx:   01-25334  Filed  10-9-01.  8:45  amj 
BILUNG  CODE  4210-73-M 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-74] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB;  Data 
Collection  for  the  Congregate  Housing 
Services  Program 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  November 
9,  2001 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  In 
the  proposal  by  name  and/or  (JMB 
approval  (2502-0485)  number  and 
should  be  sent  to:  loseph  F  Lackev.  Ir  . 
OMB  Desk  Oficer,  Office  of  Management 
and  Budget,  Room  10235.  .New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  .Street 
Southwest,  Washington,  DC  20410,  e- 
mail  Wayne_Eddins@HUD  gov. 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use.  (5) 
the  agency  form  number,  if  applicable. 


(6)  what  members  of  the  public  will  be 
affected  bv  the  proposal;  (7)  how 

frequentis  irifi miction  submissions  will 
be  required.  (Hi  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  sutimission  including 
number  of  resjnindents.  frequency  of 
response,  anci  hours  of  response;  (9) 
u  hether  the  proposal  is  new.  an 
extension,  reinstatement,  nr  revision  of 
dn  information  •;  uinu  tidi;  reijiiirement; 
and  (10)  the  nanie  .lod  teii'phone 
number  of  an  ageiK  \  nffn:  la!  familiar 
with  the  proposal  and  o|  tl,e  ( )MH  Desk 
Officer  for  the  Department 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal  Data  Collection  for 
the  (Congregate  Housing  Services 
Program 

OMB  Approval  S'unihfr  .;^iO,.    0485. 

Form  .\umhers   .SF- JdM,  HI  ", )   '.jUU06. 
HrD-90198.  HTD-Ml  IHO-  A 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Department  monitors  the  pn  per  use  of 
(Congregate  Housing  Sen.i(  e-.  I'rn^ram 
grant  funds  according  h  1  .-idtutor) . 
regulatory,  and  administrdtive 
requirements  The  reports  recjuirecf 
under  this  informatKni  i  liiei  tinn  rire 
used  to  ensure  proper  use  nt  funds  and 
to  draw  down  program  fuiid!>. 

Respondents   Not  fm  Profit 
In.stitutions 

Frequency  of  Submission-  Quarterly. 
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Number  of         ^       Frequency  of 
respondents        '          response 

Hours  per 
response 

Burden  fiours 

Reporting  Burden 

81                                     4 

313 

1,013 

Total  Estimated  Burden  /fours  1.013. 
Status:  Reinstatement,  of  previously 
approved  collection. 

Authority:  Sec:tlon  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 

amended 

Dated:  Odober  2.  2001-  t 

Donna  L.  Eden. 

Dirvi  tor.  Office  of  Investment  Strategies. 
Poiirv  and  Management. 
IFR  Doc    01-253,35  Filed  10-9-01:  8:45  am] 

BILLING  CODE  4120-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No,  FR-4650-N-75] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
American  Housing  Survey  (AHS)— 
2002  Metropolitan  Sample 

AGENCY:  Office  of  the  Chief  Infurmatiun 
Officer.  HUD.  | 

action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Comments  Due  Date  November 
9, 2001 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  h\  name  and/or  (3MB 
approval  (2528-0016)  number  and 
should  be  sent  to:  Joseph  F.  Lackev.  Ir.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building, 
Wa^^hington   DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  Q.  Department  of  Housing  and 
Urban  Development.  451  .Seventh  .Street. 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@Hl'D  gf)v; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  (if  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  hv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35)  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  (if  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agenc:y  form  number,  if  applicable; 
1,6)  what  members  of  the  public  will  be 


affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
e.xtension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  American  Housing 
Survey  (AHS)— 2002  Metropolitan 
Sample. 

OMB  Approval  Mumber  2528-0016. 

Form  Numbers:  AHS-66.  AHS-68. 

Description  of  the  .\eed  for  the 
Information  and  Its  Proposed  i'se:  The 
2002  AHS-MS  is  a  longitudinal  study 
that  provides  a  periodic  measure  on  the 
quality,  availability,  and  cost  of  housing 
for  the  nation.  The  study  also  provides 
information  on  demographic  and  other 
characteristics  of  the  occupants.  Federal 
and  local  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Respondents:  Individuals  or 
households. 

Frequency  of  Submission:  Every  other 
6  vears. 


Numtjer  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


60.427 


33.527 


Total  Estimated  Burden  Hours: 
33,527 

Status:  Reinstatement,  with  change 

Authority:  Section  3507  of  the  Paperwork 
Reduction  .^(.t  of  1915,  44  U.S.C,  35,  as 
amended 

Dated   October  2.  2001. 
Donna  L,  Eden, 

Director.  Office  of  Invf^tm^nt  'itrntt'gies. 

Policy  and  Managumfnl 

IFR  Do<:  01-25336  Filed  lO-'-t-Oi,  H  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  under 
the  Paperworit  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice;  request  for  comments, 

SUMMARY:  The  US  Fish  and  Wildlife 
Service  will  submit  a  request  for 
approval  of  a  collection  of  information 
to  OMB  under  the  provisions  of  the 
Paperwork  Redurtion  Act  of  1995. 
Copies  of  specific  information  collection 


requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Information  Collection 
Clearance  Officer  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  address  and/or 
phone  numbers  listed  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before 
December  10.  2001. 

ADDRESSES:  Comments  on  specific 
requirements  should  be  sent  to  Rebecca 
A.  Mullin,  Information  Collection 
Clearanqp  Officer.  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  222,  Arlington.  VA  22203, 
(703)  358-2287  or  electronically  at 
Rebecca_Mullin@fws.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  To 

receive  a  copy  of  the  information 
collection  approval  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  Mullin  (see  ADDRESSES). 
Questions  related  to  the  Endangered 
Species  Act  requirements  for  monitoring 
of  recovered  species  may  be  directed  to 
Renne  Lohoefener,  Chief,  Division  of 
Consultation,  Habitat  Conservation 
Plans,  Recovery,  and  State  Grants.  703/ 
358-2171  or 
Renne_Lohoefener@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  part  1320,  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  require 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  0MB  regulations 
at  5  CFR  1320.3(c)  define  the  collection 
of  information  as  the  obtaining  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  posed  to. 
or  identical  reporting,  record-keeping, 
or  disclosure  requirements  imposed  on 
10  or  more  persons.  Furthermore,  5  CFR 
1320.3(c)(4)  specifies  that  "10  or  more 
persons"  refers  to  the  persons  to  whom 
a  collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period.  For  the  purposes  of  this 
definition,  employees  of  the  Federal 
government  are  not  included  in  the 
definition  of  "persons."  Federal 
agencies  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  TheU.S.  Fish  and  Wildlife 
Service  (Service)  plans  to  submit  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  A  three-year  term 
of  approval,  from  approximately  Januar\' 
1,  2002,  to  December  31,  2004,  will  be 
requested  for  this  information  collection 
activity. 

Section  4{g)  of  the  Endangered 
Species  Act  (ESA)  requires  that  all 
species  that  are  recovered  and  removed 
from  the  lists  of  endangered  and 
threatened  species  (delisted)  be 
monitored  for  a  period  of  not  less  than 
5  years.  The  purpose  of  this  requirement 
is  to  detect  any  failure  of  a  recovered 
species  to  sustain  itself  without  the 
protections  of  the  ESA.  The  Service 
works  with  relevant  State  agencies  and 
other  species  experts  to  develop 


ill  nut 


appropriate  plans  and  procedures  tor 
systematically  monitoring  recovered 
wildlife  and  plants.  In  many  cases, 
collections  of  information  from 
monitoring  of  recovered  species  wil 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  because 
monitoring  will  require  collectif)n  of 
information  from  less  than  10  non- 
Federal  persons  per  12-month  period 

On  October  1  7.  1998.  OMB  approved 
information  collection  relative  to 
monitoring  of  the  American  peregrine 
falcon.  OMB  control  number  1018- 
0101.  Information  Collection 
Requirements  for  Monitoring  Peregrine 
Falcons  Once  the  Species  is  Deli.'steri, 
estimated  that  the  Ser\ice  would 
request  20  responses  per  year,  requiring: 
12  annual  burden  hours  on  the  part  of 
respondents.  The  .American  peregrine 
falcon  was  removed  from  the  list  of 
Endangered  and  Threatened  Wildlife  on 
August  25.  1999.  but  formal  collertion 
of  monitoring  data  under  section  4(g]  of 
the  ESA  has  not  yet  commenced  OMB 
approval  under  control  number  1018- 
0101  will  expire  on  October  31.  2001 

The  Serviire  plans  to  consolidate  its 
information  collection  requirements 
pursuant  to  the  monitoring  of  all 
recovered  species,  including  the 
American  peregrine  falcon,  that  will 
require  identical  questions  posed  to  ID 
or  more  non-Federal  persons  per  12- 
month  period,  and  thereby  streamlining^ 
fulfillment  of  monitoring  requirements 
for  recovered  species.  Information 
collection  meeting  these  criteria  will 
usually  be  limited  to  species  with  large 
geographic  ranges  that  include 
substantial  amounts  of  non-Federal 
land.  Although  the  ESA  requires  that 
monitoring  of  recovered  species  be 
conducted  for  not  less  than  5  vears.  the 
life  histoPk'  of  some  species  will  make  it 
appropriate  to  monitor  the  spec  ies  for  h 
longer  period  of  time  in  order  to 
meaningfully  evaluate  whether  the 
recovered  species  continues  to  maintain 
its  recovered  status.  In  such  r:ases. 
collection  of  monitoring  data  ma\  (x  (  ur 
on  a  multi-year  interval  (for  example. 
data  may  be  collected  everv  second 
year,  totaling  eight  information 
collections  over  a  15-vear  period). 
Information  collection  will  commonlv 
include  data  on  species  abundance, 
reproduction  rates,  and.  in  some  cases, 
impacts  of  potential  threats  to  the 
species.  Data  compilation  and 
preparation  of  responses  will  generally 
be  performed  by  professional  biologists 
employed  by  Federal  and  State  agenciev 
and  other  organizations  that  have  been 


involved  m  past  species  conservation 
efforts  Information  requests  may  vary 

by  respondent,  and  both  requests  and 
responses  will  pnmanK  lir  us  written 
format   Forms  .irr  ui  i!  .ippri  ipnate  for 
thi.s  type  of  infornwitiiiii  (.(.ilhu.tion,  as 
effective  reques'.s  and  responses  must 
accommodfite  \  Hri,iti[iit\   u:  ^pi-c  ]!■•. 
across  their  gengr,-ii'iu(  .Miige  djid  dllow 
respondents  latitude  for  full  and 
accurate  (  nmniunii  .ifiiii)  uf  the  data. 

On  luK  M.  JDOl.  ihi!  Service 
innounr ed  d\  ailrihility  for  review  and 
comment  of  a  Proposed  Monitoring  Plan 
for  the  American  Peregrine  Falcon 
[Falco  peregrinus  anatum)  (66  FR 
39523).  Proposed  monitoring  for  this 
recovered  species  consists  of 
information  on  population  trends  and 
nesting  success.  Starting  in  the  spring  of 
J()02  surveys  will  be  conducted  every 
3  years  for  a  total  of  five  surveys  over 
1 3  years  Sur\'eys  will  be  spread  over 
five  geographic  regions  within  the 
f.ih  nn's  range. 

The  bald  eagle  in  the  lower  48  states 
vNas  proposed  for  delisting  on  (uly  6, 
1999  (h4  FK  .1b4.S3)  At  that  Ume.'the 
Servire  proposed  to  collect  information 
for  Ht  least  5  years,  including  the 
number  of  o(  (  upied  breeding  areas  and 
the  number  of  \(jung  produced  per 
nesting  pair  across  the  species'  range. 
Monitoring  plans  for  the  bald  eagle  are 
I  urrentlv  under  re\  ision,  but  the  Service 
anticipates  that  the  tvpes  of  information 
that  will  be  collected  will  be  the  number 
of  occupied  breeding  areas  and  the 
number  of  voung  produced  per  nesting 
pair  across  the  species'  range. 

The  Service  expects  that,  in  addition 

t(i  the  peregrine  falcon  and  bald  eagle, 
two  to  three  other  specie*,  m.n  h«- 
removed  from  the  li.st  of  tho  atruni  and 
endangered  species  due  to  recovery  and 
will  require  collection  of  post-delisting 
monitoring  information  from  10  or  more 
persons  within  a  12month  period 
before  the  end  of  2004 

Annual  burden  estimates  for 
f  ollection  of  niniiitMring  data  for  all 
recovered  species  pursuant  to  section 
4(g)  of  the  ESA.  betw(?en  January  1. 
2002.  and  ne(  ember  31,  2004,  and 
requiring  ( )MB  approvals  under  the 
Paperw  iirk  Reduction  Act  are 
sumniari/ed  below.  Annual  variation 
reflef  ts  monitoring  of  the  American 
peregrine  falcon  in  2002  only  (the  next 
monitoring  period  for  this  species  will 
occur  in  2005)  and  anticipated  increases 
in  the  number  of  other  recovered 
species: 
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Year 


Estimated 
number  of  re- 
spondents per 
year 


Estimated  av- 
erage time  re- 
quired per  re- 
port 
(in  hours) 


Average  total 

annual  burden 

(in  hours) 


2002 
2003 
2004 


95 
110 
135 


2 
2 
2 


190 
220 
270 


Comments  are  invited  on  ( 1 )  whether 
the  collection  of  information  described 
in  this  notice  is  necessary  for  the  proper 
performance  of  monitoring  of  recovered 
species  as  prescribed  in  section  4(g)  of 
the  ESA.  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  our  estimate  of 
burden,  including  the  validitv  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on  those  vvhd 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  will  he  part 
of  a  system  of  records  covered  by  the 
Privacy  Act  (5  U.S.C.  552(a)). 

Dated:  Septf-nibf-r  24    JDOl.   i 
Rebecca  A.  Mullin. 

U.S.  Fish  and  Wildlife  Senice.  Information 

Collertion  Offwp 

[FR  D<)(    0^-2.i:^^^l  Filed  lu-vMJl;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR     ^ 

Rsh  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  Under  the 
Paperwork  Reduction  Act 

agency:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Notice:  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  submitted  the  collection  nf 
information  listed  below  to  0MB  fur 
approval  under  the  provisions  of  thf 
Paperwork  Reduction  Act.  A  c:opv  of  th'' 
information  collection  requirement  :s 
included  in  this  notice,  if  you  w  sh  to 
obtain  copies  of  the  pmposed 
information  collection  requlrem^•nl. 
related  forms,  and  explanatorv  material. 
contact  the  Ser\ice  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  0MB  has  up  to  60  days  to 
approve  or  disappro\e  information 


((jllection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  vou  must  submit 
comments  on  or  before  the  above 
referf-nf  ed  date. 

ADDRESSES:  Send  vour  comments  on  the 
requirement  tn  the  Office  of 
Management  and  Budget.  Attention; 
Department  of  the  Interior  Desk  Officer, 
725  17th  Street.  .NW  .  Washington.  DC 
2050.1.  and  to  Rebecca  Mullin, 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service.  MS  222-ARLSQ. 
1849  C  Street,  NW..  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copv  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A  Mullin  at  (703)  358-2287,  or 
electronically  to  nnullin®fv\'s.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
tif  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320.  which 
implement  provisicms  of  the  Paperwork 
Reduction  Act  of  19fl5  (Pub  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(sees  CFR  1  (20. 8(d))  The  U.S.  Fish  and 
Wildlife  Servic;e  (We)  has  submitted  a 
request  to  OMB  for  its  approval  of  the 
collection  of  information  for  the  U.S. 
Fish  and  Wildlife  Employee  Exist 
Sur\e\'   We  arn  rwjuesting  a  3-vear  term 
iif  approval  for  this  inffirmation 
collection  activitv  A  previous  60-day 
notice  on  this  information  collection 
requirement  was  published  in  the 
October  24.  2000  (65  FR  63617)  Federal 
Register  inviting  public  comment.  No 
comments  i>n  the  previous  notice  were 
received  This  notice  provides  an 
ddditumal  30  davs  in  which  to  comment 
nil  the  following  information. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  rollection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  U.S.  Fish  and 
Wildlife  form  number  for  this  collection 
of  information  is  FWS  3-2186. 

The  US  Fish  and  Wildlife  Service  in 
the  Department  of  the  Interior  is  the 
agencv  primarilv  responsible  for  fish. 
wildlife,  and  plant  conservation.  The 
Ser\'ice  helps  protect  a  healthy 


environment  for  people,  fish  and 
wildlife,  and  helps  Americans  conserve 
and  enjoy  the  outdoors  and  our  living 
treasures.  To  accomplish  its  mission, 
the  Service  employs  around  7,500  of  the 
country's  best  biologists,  wildlife 
managers,  engineers,  realty  specialists, 
educators,  law  enforcement  agents,  and 
others  who  work  to  save  endangered 
and  threatened  species;  conserve 
migratory  birds  and  inland  fisheries; 
restore  habitats;  provide  expert 
conser\'ation  advice  to  other  Federal 
agencies,  industry,  private  citizens,  and 
foreign  governments;  and  manage 
millions  of  acres  of  wildlife  lands.  The 
Service  Directorate  has  made  it  a  high 
priority  to  recruit  and  retain  these 
valued  employees.  As  part  of  an  active 
career  development  program,  the 
Service  has  decided  to  institute  an 
Employee  Exit  Sur\'ey  to  collect 
feedback  from  former  Service  employees 
so  that  we  may  discover  relevant  issues 
that  impact  retention.  If  this  survey 
were  not  used,  there  would  be  no  way 
the  Service  could  analyze  the  reasons 
for  employee  separation. 

Title:  U.S.  Fish  and  Wildlife  Service 
Employee  Exit  Survey. 

Service  Form  Number:  3-2186. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Former 
U.S.  Fish  and  Wildlife  Employees. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
15  minutes  per  respondent.  The  Total 
Annual  Burden  hours  is  100  hours. 

Total  Annual  Responses:  About  400 
individuals  are  expected  to  participate 
in  the  sur\'ey.  We  invite  comments 
concerning  this  submission  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
our  career  development  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
our  estimate  of  the  burden  of  the 
collection  of  information:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and. 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 
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Dated:  October  3,  2001, 
Rebecca  A.  Mullin, 

Fish  6-  Wildlife  Service  Collection  Officer. 
(FR  Doc.  01-25331  Filed  10-9-01;  8:45  am] 

BILUNG  CODE  t310-55-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Reopening  the  Comment 
Period  for  the  Draft  Southwestern 
Willow  Hycatcher  Recovery  Plan  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  reopening  of  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  reopening  of  the 
comment  period  for  the  draft  Recovery 
Plan  for  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus). 
Reopening  the  comment  period  will 
allow  all  interested  parties  an  additional 
opportxmity  to  submit  written 
comments  on  the  draft  plan,  will  allow 
further  meetings  with  the  six 
Implementation  Subgroups  associated 
with  the  recovery  planning  effort,  and 
will  allow  the  Service  to  schedule 
public  meetings  where  needed. 

The  breeding  range  of  this  bird 
includes  southern  California,  southern 
Nevada,  southern  Utah,  Arizona,  New 
Mexico,  western  Texas,  southwestern 
Colorado,  and  possibly  extreme 
northern  portions  of  the  Mexican  states 
of  Baja,  California  del  Norte,  Sonora, 
and  Chihuahua.  Within  this  region,  the 
species  breeds  in  dense  riparian  tree 
and  shrub  communities  associated  with 
rivers,  swamps,  and  other  wetlands 
including  lakes  (e.g.,  reservoirs).  Most  of 
these  habitats  are  classified  as  forested 
wetlands  or  scrub-shrub  wetlands.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  Recovery 
Flan  must  be  received  on  or  before 
December  10,  2001  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  by  contacting  Greg  Beatty.  Arizona 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2321  West 
Royal  Palm  Road,  Suite  103,  Phoenix, 
Arizona.  85021-4951  (602/242-0210). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  this  same 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment. 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMAUON  CONTACT:  Greg 
Beatty  (see  ADDRESSES) 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  6,  2001,  the  Service 
pubhshed  the  initial  Notice  of 
Availability  of  the  Draft  Southwestern 
Willow  Flycatcher  Recovery  Plan  for 
review  and  comment  (66  PR  30477)  The 
comment  period  encompassed  by  the 
initial  Notice  of  Availability  closed  on 
October  4, 2001. 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  ef 
seq.).  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Serylce  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans 

The  Draft  Soutlti western  Willow 
Flycatcher  Recovery  Plan  describes  the 
status,  current  management,  recover^' 
objectives  and  criteria,  and  specific 
actions  needed  to  reclassify  the 
southwestern  willow  flycatcher  from 
endangered  to  threatened,  and  to 
ultimately  delist  it.  The  draft  Plan  was 
developed  by  the  Recovery  Team  The 
team  is  comprised  of  technical 
specialists  from  the  U.S.  Forest  Service. 
Rocky  Mountain  Research  Station. 
Albuquerque,  New  Mexico;  the 
University  of  California.  Santa  Barbara. 
California;  New  Mexico  State 
University,  Las  Cruces,  New  Mexico; 
USGS  Western  Ecological  Research 
Center,  San  Diego  State  University,  San 
Diego,  California;  The  Nature 


Conservancy,  Tucson,  Arizona:  U.S. 
Bureau  of  Reclamation.  Phoenix, 
Arizona:  II.SG.S  Forest  and  Rangeland 
Ecosystem  Science  (enter.  Colorado 
Plateau  Field  Station,  Flagstaff.  Arizona; 
Anzona  State  University.  Tempe, 
Arizona;  California  Department  of  Fish 
and  Game.  Santa  Rosa,  (.alifomia; 
Southern  Sierra  Research  (.enter. 
Weldon.  California;  New  Mexico 
Department  of  Game  and  Fish,  Santa  Fe, 
New  Mexico,  and  geographicallv-based 
teams  of  stakeholders  (Implementation 
Subgroups).  whic:h  include 
representatives  of  Native  American 
Tribes.  State  and  local  go\ernmenl^. 
ranchers,  private  land  owners  and 
managers,  agency  representatives,  and 
others. 

The  southwestern  wiilrjw  n\(  at.  her  is 
known  to  currently  breed  in  dense 
riparian  vegetation  in  southern 
California,  southern  .Nevada,  southern 
Utah.  Anzona.  New  Mexico,  and 
southwestern  Colorado  Although 
extreme  northwestern  Mexico  and 
western  Texas  are  considered  part  of  its 
breeding  range,  no  nesting  birds  are 
presently  known  to  occur  in  these  areas. 
The  dense  npanan  vegetation  that  is 
needed  for  breeding  was  histoncaliv 
rare  and  sparsely  distributed,  and  i*; 
now  more  rare  Destruction  and 
modification  of  riparian  habitats  have 
been  caused  mainly  bv  reduction  or 
elimination  of  surface  and  subsurface 
water  due  to  diversion  and  groundwater 
pumping:  changes  in  flood  and  fire 
regimes  due  1o  dams  and  stream 
channelization,  clearing  and  controlling 
vegetation,  livestock  grazing;  changes  in 
water  and  soil  chemistry  due  to 
disruption  of  natural  hvdrolQgic  cvcles; 
and  establishment  of  non-native  piants. 
Concurrent  with  habitat  loss  have  been 
increases  in  brood  parasitism  by  the 
brown-headed  cowbird  iMolothnis  ater) 
and  the  presence  of  nest  predation 
which  inhibits  reproductive  success  and 
further  reduces  population  levels 
Actions  needed  to  recover  the 
southwestern  willow  flycatcher  are 
those  that  would  increase  and  improve 
breeding  habitat  by  restoring  and/or  re- 
creating natural  physical  and  biotic 
processes  that  influent  e  riparian 
ecosystems,  and  reducing  other  stresses 
on  the  flycatcher  Specific  actions 
include:  changing  management  of 
surface  and  groundwater,  including 
fundamental  changes  in  dam  operations, 
and  restoring  flood  cycles:  retjuc  ing 
impacts  of  domestic  livestock  vvil(i 
burros,  and  nati\e  ungulates   imprnx  inc 
metapopulation  stability,  securing  inrij; 
term  protection  of  breeding  habitat: 
managing  exotic  plant  spec  les:  reducing 
brood  parasitism  b\  brown-heddwi 
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cowbirds;  conducting  research  to  refine 
management  practices  and  knowledge  of 
ecology.  The  draft  Plan  will  be  revised 
and  finalized  based  on  comments 
received  during  meetings  with  the 
Implementation  Subgroups,  as  well  as 
comments  received  from  the  public. 

Public  Conunents  Solicited 

The  Service  solicits  WTitten  comments 
on  the  Draft  Southwestern  Willow 
Flycatcher  Recovery  Plan.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
the  plan.  i 

Authority 

The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species 
Act.  16  U.S. C.  1533(f). 

Dated  October  1.  2001 
Stephen  C.  Heifert, 

Regional  Director 

|FR  Doc   01-2.5150  Filed  10-9-01.  8:45  am! 

BtUJNG  COOe  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Intent  To  Prepare  an 
Amendment  to  the  California  Desert 
Conservation  Area  Plan  and 
Environmental  Impact  Statement  for 
the  Imperial  Sand  Dunes  Recreation 
Area  In  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
USD!. 

ACTION:  Notice  of  Intent  to  Prepare  an 
amendment  to  the  California  DestTt 
Conservation  Area  Plan  and  an 
Environmental  Impact  Statement  (ElSi 
for  the  Imperial  Sand  Dunes  Recreation 
Area  in  Imperial  County,  California. 


SUMMARY:  In  accordance  with  the 
Federal  Und  Policy  Act  (FLPMA)  and 
the  National  Environmental  Policv  Act 
of  1969  (NEPA).  the  Bureau  of  Land 
Management.  California  Desert  Distrit  l. 
El  Centro  Field  Office,  will  prepare  a 
management  plan  for  the  Imperial  Sand 
Dunes  Recreation  Area  (ISDR.\)  The 
management  plan  will  amend  the  CDCA 
plan.  The  management  plan  is  needed  to 
replace  the  existing  management  plan 
which  has  been  in  place  since  1987  and 
has  become  outdated  as  a  result  of  the 
federal  listing  of  Peirsons  milk-vetch  as 
a  threatened  species,  designation  of  the 
North  Algodones  Dunes  as  wilderness. 
and  substantial  changes  in  visitor  use. 
DATES:  The  public  is  invited  to  submit 
comments  on  the  scope  of  the  plan 
amendment  and  EIS.  Written  comments 
will  be  accepted  for  30  days  after 
publication  of  this  notice.  Three  (3i 


public  meetings  will  be  held  in  El 
Centro,  (ialifnrnia.  San  Diego. 
California;  and  Phoenix.  Arizona.  The 
time  and  place  for  these  meetings  will 
be  published  in  the  San  Diego  Union 
Tribune.  Arizona  Republic  ,  Imperial 
Vallev  Press.  Yuma  Daily  Sun.  BLM 
intends  to  complete  the  management 
plan  under  an  accelerated  schedule  by 
the  Fall  of  2002.  This  schedule  will 
allow  BLM  to  replace  the  proposed 
temporary  closures  of  five  areas  within 
the  Imperial  Sand  Dunes  Federal 
Register:  November  16.  2000  (Volume 
65.  Number  222)  with  a  long  term 
management  plan  prior  to  the  beginning 
of  the  peak  recreation  use  period  next 
year  The  proposed  temporary  closure  is 
to  be  implemented  to  protect  the 
Peirsons  milk-vetch  from  potential 
impact  bv  OHV  use  while  consultation 
occurs  with  the  i:  S.  Fish  and  Wildlife 
Service  in  accordance  with  Section  7  of 
the  Endangered  Species  Act.  To  achieve 
this  accelerated  schedule,  no  extensions 
of  the  scoping  period  or  the  subsequent 
public  review  period  for  the  draft 
management  plan  and  draft  EIS  are 
contemplated 

SUPPLEMENTARY  INFORMATION:  On  March 
16,  2000.  the  Center  for  Biological 
Diversity,  and  others  (Center)  filed  for 
injunctive  relief  in  U.S.  District  Court, 
Northern  District  of  California  (Court) 
against  BLM  alleging  that  BLM  was  in 
violation  of  Section  7  of  the  Endangered 
Species  Act  (ESA),  16  U.S.C  §  1536,  by 
failing  to  enter  into  formal  consultation 
with  the  U.S.  Fish  and  Wildlife  Ser\'ice 
(FWS)  on  the  effects  of  adoption  of  the 
("DCA  Plan,  as  amended,  upon 
threatened  and  endangered  species.  On 
August  25.  2000.  BLM  aciuiowledged 
through  a  Court  stipulation  that 
activities  authorized,  permitted,  or 
allowed  under  the  CD(;A  Plan  may 
adversely  affect  threatened  and 
endangered  species,  and  that  BLM  is 
required  to  consult  with  the  FWS  to 
insure  that  adoption  and 
implementation  of  the  CDCA  Plan  is  not 
likelv  to  jeopardize  the  continued 
existence  of  threatened  and  endangered 
species  or  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
of  listed  species. 

.Although  BLM  has  received  biological 
opinions  on  selected  activities, 
consultation  on  the  overall  CDCA  Plan 
is  necessary  to  address  the  cumulative 
effects  of  ail  the  activities  authorized  by 
the  CDC^A  Plan.  Cionsultation  on  the 
overall  CDCA  Plan  is  complex  and  the 
completion  date  is  uncertain.  Absent 
consultation  on  the  entire  CDCA  Plan. 
the  impacts  of  individual  activities, 
when  added  together  with  the  impacts 
of  other  activities  in  the  desert,  are  not 


known.  The  BLM  entered  into 
negotiations  with  plaintiffs  regarding 
interim  actions  to  be  taken  to  provide 
protection  for  endangered  and 
threatened  species  pending  completion 
of  the  consultation  on  the  CDCA  Plan. 
Agreement  on  these  interim  actions 
avoided  litigation  of  plaintiffs'  request 
for  injunctive  relief  and  the  threat  of  an 
injunction  prohibiting  all  activities 
authorized  under  the  Plan.  These 
interim  agreements  have  allowed  BLM 
to  continue  to  authorize  appropriate 
levels  of  activities  throughout  the 
ISDRA  planning  area  during  the  lengthy 
consultation  process  while  providing 
appropriate  protection  to  listed  species 
in  the  short  term.  By  taking  interim 
actions  as  allowed  under  Part  43  of  the 
Code  of  Federal  Regulations  (43  CFR 
Subpart  8364).  BLM  contributes  to  the 
conservation  of  endangered  and 
threatened  species  in  accordance  with 
Section  7(a)(1)  of  the  ESA.  BLM  also 
avoids  making  any  irreversible  or 
irretrievable  commitment  of  resources 
which  would  foreclose  any  reasonable 
and  prudent  alternative  measures  which 
might  be  required  as  a  result  of  the 
consultation  on  the  CDCA  plan  in 
accordance  with  Section  7(d)  of  the 
ESA. 

The  ISDRA  project  area,  trending 
generally  for  40  miles  from  the 
southeast  to  northwest,  comprises 
approximately  150,000  acres  of  public 
lands  bounded  approximately  to  the 
west  by  the  Old  Coachella  Canal,  to  the 
east  by  the  Union  Pacific  Railroad,  to 
the  North  by  Mammoth  Wash,  and  to 
the  south  by  Interstate  8  and  the 
California/Mexico  border.  The  primary' 
activities  conducted  in  the  ISDRA 
include  recreational  camping  and  use  of 
OHVs.  Technical  issues  to  be  addressed 
in  the  RMP/EIS  will  include:  biological 
resources  (wildlife  and  botany):  cultural 
resources  and  paleontology:  water 
resources:  noise;  land  use:  geology  and 
soils:  mineral  resources: 
socioeconomics:  hazardous  materials 
and  solid  waste:  public  health:  visual 
resources;  and  traffic  and  transportation. 

The  El  Centro  Field  Office  originally 
started  public  scoping  for  this  project 
with  a  series  of  seven  (7)  public  scoping 
meetings  conducted  in  January/ 
February  2000.  Comments  received 
during  the  initial  scoping  have  been 
retained  and  will  be  carried  forward 
through  the  planning  process. 

The  Tentative  Project  Schedule  is  as 
follows: 

—File  Draft  EIS— February  2002 
—File  Final  EIS— July  2002 
— Record  of  Decision — October  2002 

•  Public  participation  will  be 
especially  important  at  several  points 
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during  the  analysis  and  planning 
process.  The  scoping  process  (40  CFR 
1501.7)  for  this  analysis  will  include: 
— Identification  of  the  issues  to  be 

addressed; 
— Identification  of  viable  alternatives; 

and 
— Identification  and  notification  of 
interested  groups,  individuals  and 
agencies  to  determine  level  of 
participation  and  obtain  additional 
information  concerning  issues  to  be 
addressed  in  the  RMP/EIS. 
Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  El 
Centre  Field  Office  during  normal- 
working  hours  (7:45  AM  to  4:15  PM. 
except  holidays),  and  may  be  published 
as  part  of  the  EIS  or  other  related 
documents.  Individuals  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Aci,  you  must 
state  this  promptly  at  the  beginning  of 
your  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  bv  law 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety.  The 
planning  documents  and  direct 
supporting  record  for  the  analysis  and 
RMP  will  be  available  for  inspection  at 
the  El  Centrt)  Field  Office  during  normal 
working  hours.  Historical  records  mav 
also  be  posted  on  the  BLM  internet  site 
to  facilitate  public  access. 

ADDRESSES:  Comments  should  be  sent  to 
Greg  Thomsen.  Field  Manager,  El  Centro 
Field  Office,  California  Desert  District. 
Bureau  of  Land  Management,  16fil 
South  4fh  Street,  El  Centro,  CA  92243 
FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Roxie  Trost,  Bureau 
of  Land  Management.  1661  South  4th 
Street,  El  Centro,  CA  92243.  (760)  337- 
4400. 

Greg  Thomsen, 

h'ipid  Mnnoiifr.  El  Centro  Field  Offiic. 

IKK  Do(    01-2.i605  Filed  10-9-01;  8:45  ami 

BILLING  CODE  4310-40-f> 


INTERNATIONAL  TRADE 
COMMISSION 

Request  for  Comments  Concerning  the 
Institution  of  a  Section  751(b)  Review 
Investigation;  Gray  Portland  Cement 
artd  Cement  Cllniwr  From  Mexico 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  comments  regarding 
the  institiAion  of  a  section  751(b)  review 
investigation  concerning  the 


Commission's  affirmative  determination 
in  investigation  No.  731-TA-451 
(Final).  Gray  Portland  Cement  and 
Cement  Clinker  from  Mexico. 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  7510)) 
of  the  Tariff  Act  of  1930  (19  US  C 
1675(b))  (the  Act)  to  review  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-451 
(Final).  The  purpose  of  the  proposed 
review  investigation  is  to  determine 
whether  revocation  of  the  existing 
antidumping  duty  order  on  imports  nf 
gray  portland  cement  and  cement 
clinker  from  Mexico  is  likely  to  lead  tc 
continuation  or  recurrence  of  material 
injury  (19  U.S.C.  1675(b)(2)(A)).  Gray 
Portland  cement  and  cement  clinker  is 
provided  for  in  subheadings  2523. IQXH) 
2523.29.00.  and  2523.90.00  of  the 
Harmonized  Tariff  Scheduk-  of  the 
United  States, 

EFFECTIVE  DATE:  October  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  S\V.  Washington.  DC  20436. 
Hearing-impaired  persons  (an  nbt,iin 
information  on  this  matter  hv  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  nei-d  special 
assistance  in  gaining  ac(:t\ss  to  the 
Commission  should  contact  the  Office 
of  the  S£-cretar>-  at  202-205-2000 
General  information  cont:prning  tht> 
Commission  may  also  bo  obtained  h\ 
accessing  its  internet  server  {http:// 
WH-w.usitr.tiov].  The  public  record  for 
this  matter  may  be  viewpd  on  tht> 
Commission's  electronic:  docket  (FDLS- 
ON-LINE)  at  http://dockets.usitc.gov, 
pol/ public 
SUPPLEMENTARY  INFORMATION: 

Bacliground 

On  )uly  10,  1990.  the  Department  of 
Commerce  determined  that  imports  of 
gray  portland  cement  and  cement 
clinker  from  Mexico  are  being  sold  in 
the  United  States  at  less  than  fair  valut' 
(LTFV)  within  the  meaning  of  section 
731  ofthe  Act  (19  U.S.C.  1673)155  FR 
29244,  luly  18.  1990);  and  on  August  2.i. 
1990.  the  Commission  determined, 
pursuant  to  section  735(b)(  1 )  of  the  Ai  t 
(19  U.S.C.  1673d(b)(l)).  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  such 
LTFV  merchandise.  Accordingly, 
Commerce  ordered  that  dumping  duties 
be  imposed  on  such  imports  (55  FR 


35443.  August  30,  1990)   On  F^bruarN 
28,  2000.  Commprce  detprminpd  th,it 
revocation  of  the  antidumping:  dut\ 
order  on  gray  portland  (  pment  and 
cement  clinker  from  Mexu  r  wnulii  bt- 
likely  to  lead  to  (.ontinuatum  nr 
recurrence  of  dumping  (65  FR  11549. 
March  3.  2000),  and  on  Octobpr  20. 
2000.  the  CommissKin  determined  that 
reyoc.ation  of  the  order  would  be  likely 
to  lead  to  continuation  or  renirrpnce  of 
material  injur*'  to  an  industr\  iii  tlie 
United  States  within  d  reasi  mahly 
foreseeable  lime  [bh  VH  (i"),',^~ 
November  1 .  2000)   .^(  (  drdingly. 
Commerce  orciered  ttiat  ')ie 
antidumping  dutv  lirdi-r  iie  continued 
(b.'^FR  68979   N  ivriiil„^f  15.2000). 

On  .Spptemtjtu  IM   JOUl.the 
(.ommission  received  a  request  to 
re\  ipw  its  affirmative  determination  in 
investigatiiin  No.  731-TA^51  (Final) 
pursuant  to  section  751(b)  ofthe  Act  (19 
r  S  (,  1675(b))  The  request  was  filed 
by  CEMEX.  S  A  de  C.V.,  Monterrey. 
Mexico,  CEMEX  alleges  that  its 
acquisition  of  U.S.  cement  producer, 
Southdown.  Inc.,  which  was  finalized 
on  November  16.  2000.  is  a  fundamental 
change  that  constitutes  changed 
cirt  umstances  sufficient  to  warrant 
review  of  the  continuation  ofthe 
antidumping  dutv  order.  Specifically. 
CEMEX  dllee:e^  tti.it  m-    interest  in  the 
Southern  7  )er  elmiin.iies  any  perceived 
incentive  for  (KMFX  to  import  cement 
frcni  Mr\i(  ' '  i:it(i  tti,   Sou  them  Tier  in 
ijiitintitK's  1 ,1  ,tt  jti  11  I'-  tlirfi  would  cause 
nidtenal  iniurv  to  all  or  almost  all 
Southern  Tier  cement  producers  in  the 
reasonably  foreseeable  future  " 

Written  (-ommenls  Requested 

Pursu.mt  1(1  section  207.45(b)  ofthe 
rominissHin  s  Rules  of  Practice  and 
Pro(  edure  ttie  ( .ommission  requests 
(  oinments  (one  erning  whether  the 
alleged  changed  (ircumstances.  brought 
about  by  C^EMEX's  acquisition  of 
Southdown,  are  suffii  lent  to  warrant 
institution  of  h  review  investigation. 

Written  Submi.ssions 

(..oinments  must  \>r  tiled  with  the 
Secretary  to  the  Commission  no  later 
than  30  days  after  the  date  of 
jniblication  of  this  notice  in  the  Federal 
Register  .-\11  written  submissions  must 
c  (inform  with  the  provisions  of  section 
2018  of  the  Commission's  rules;  any 
submissions  that  t nntain  business 
proprietary  information  must  also 
(  onform  with  the  requirements  of 
stKtions  201  6.  207  3.  and  207  7  ofthe 
Commission's  rules  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretar>'  by 
facsimile  or  electronic  means. 
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Authority;  This  notice  is  published 
pursuant  to  section  207.45  of  the 
Commission's  rules 

Issued;  October  .i.  20U1 
Bv  ordar  of  the  C.ommission. 
Donna  R.  Koehnke, 

Secretary 

!FR  Dot    m-25^40  Filed  10-4-01;  8:45  am] 

BILLING  CODE  7020-O2-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES  | 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

agency:  Judicial  Conference  (3f  the 
United  States.  Advisnrv  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  cancellation  of  open 
meeting. 

SUMMARY:  The  meeting  of  the  Advisory 
Committee  on  Rules  of  Criminal 
Procedure,  which  was  scheduled  tor 
October  29-30.  2001.  m  Santa  Fe.  .\cu 
Mexico,  has  been  canceled.  [Original 
notice  of  the  meeting  appeared  in  the 
Federal  Register  of  August  29,  2001  ; 
FOR  FURTHER  INFORMATION  CONTACT:  lohn 
K.  Rabiej.  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC  20544.  telephone  (202)  502-1820. 

Uated   Otdber  4.  2001  . 

|ohn  K.  Rabiej. 

Chief.  Ruhs  Committee  Support  Office. 
iFK  D(H    01-2t4'U  Filed  10-4-01;  8:45  am] 
BtLLING  CODE  2210-S5-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  Compact  Council  for  the 
National  Crime  Prevention  and  Privacy 
Compact  I 

AGENCY:  Federal  Bureau  of 
Investigation,  Justice. 
ACTION:  Meeting  Notice.        ' 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Council  for  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far.  the  federal 
government  and  1.3  states  are  parties  to 
the  Compact  which  governs  the 
exchange  of  criminal  history  records  for 
licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  framework  for  the  establishment  of 
a  cooperative  Federal-state  system  to 
exchange  such  records. 


An  election  for  the  Compact  Council 
Chair  and  Vice-Chair  positions  will  be 
conducted  at  the  meeting  as  the  first 
order  of  business.  General  discussion 
and  information  presented  will  be 
restricted  to  the  following  agenda  items: 

(1.)  The  Rule  Making  Process. 

(2.)  Applicabilitv  of  Council  Rules. 
Procedures,  or  Standards. 

(3  )  Proposed  Changes  to  Code  of 
Federal  Regulations  Title  28,  Part  20. 

(4.)  Emergencv  Responses  to  Natural 
Disasters. 

(5.)  Council  Coals/Objectives  and 
Work  Plan 

(6)  Status  Report  on  Legislative 
Amendments  to  the  Volunteers  for 
Children's  Act. 

(7  )  FBI  Status  Report  on  Name 
Checks  for  .-Xpplit  ant  Fingerprints 
Rejected  due  to  Illegibility 

la  )  FBI  Status  Report  on  Readiness  to 
Respond  to  National  Fingerprint  File 
Participation. 

The  meeting  will  he  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Anv  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  (Council  fir  wishing  to  address 
the  agenda  items  listed  above  at  this 
session  of  the  Compact  Council  should 
notih'  Ms  Cathy  L.  Morrison  at  (304) 
625-273(j.  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification 
should  contain  the  requestor's  name  and 
corporate  designation,  consumer 
affiliation,  or  government  designation, 
along  with  a  short  statement  describing 
the  topic:  to  be  addressed,  and  the  time 
needed  for  the  presentation.  Requestors 
will  ordinarilv  be  allowed  up  to  15 
minutes  to  present  a  topic.  The  Council 
chairman,  at  his  discretion  may  grant 
such  request 

DATES  AND  TIMES:  The  Compact  Council 
will  meet  in  open  session  from  9  a.m. 
until  5  p.m.  on  November  14.  2001 

ADDRESSES:  The  meeting  will  take  place 
at  the  Crand  Hvatt  Washington.  1000  H 
Street.  .\W.  Washington.  DC.  telephone 
(202)  582-1234 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  may  be  addressed  to  Ms.  Cathy 
L  Morrison.  Interim  f^ompact  Officer. 
Programs  D«'velopment  Section,  CflS 
Division.  FBI.  1000  f:uster  Hollow  Road, 
Clarksburg.  West  Virginia  26306-0147, 
telephone  (304)  625-2736,  facsimile 
(304) 625-5388. 

n.ited    f)(  tuber  .i,  2001. 
rhomas  t'..  Bush.  Ill, 

Section  Chift.  Program  Development  Section, 
Federal  Bureau  of  Investigation 
|KR  Dot.  01-25349  Filed  10-9-01;  8:45  am) 
BILLING  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  Revision  of  a 
currently  approved  collection;  Firearms 
Addendum  to  the  Arrestee  Drug  Abuse 
Monitoring  Program  (ADAM). 


The  Department  of  Justice  (DQJ), 
Office  of  Justice  Programs  (OP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (Volume  66.  Number  47,  page 
14216)  on  March  9,  2001,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  9.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget. 
Office  of  Information  and  Regulators' 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  Officer, 
Washington,  DC  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (2b2)-395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(Ij  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Firearms  Addendum  to  the  Arrestee 
Drug  Abuse  Monitoring  (ADAM) 
Program  Instrument. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  The  form  number  is  AD-1. 
The  sponsoring  component  of  the 
Department  of  Justice  is  the  Office  of 
Research  and  Evaluation,  National 
institute  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Misdemeanor  and  felony 
arrestees  in  city  and  county  jails.  The 
ADAM  program  monitors  the  extent  and 
types  of  drug  use  among  arrestees. 
Currently  the  program  operates  in  38 
counties.  Data  are  collected  in  each 
county  every  three  months  from  a  new. 
county-based  representative  sample  of 
arrestees.  Participation  is  voluntary  and 
confidential  and  data  collected  include 

a  personal  interview  and  urine 
specimen. 

In  the  next  6  months,  OJP  proposes  to 
introduce  a  supplemental  instrument  to 
the  currently  approved  ADAM 
instrument  (OMB  No.  1121-0137).  This 
supplemental  instrument  is  termed  the 
Firearms  Addendum  and  is  intended  to 
collect  information  from  ADAM, 
program  arrestees  about  their 
participation  in  legal  and  illegal 
firearms  markets.  The  respondents  to 
the  firearms  questionnaire  will  be 
arrestees  selected  for  the  ADAM  study, 
who  are  asked  to  participate  in  a 
supplemental  interview  immediately 
following  the  ADAM  interview.  The 
firearms  instrument  initiallv  will  be 


Form 


implemented  in  2  ADAM  sites  for 
testing,  and  subsequently  finalized  and 
made  available  to  all  ADAM  sites  for 
their  use. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  total  number  of 
respondents  is  estimated  to  be  a 
maximum  of  70,000  (revised  from 
current  inventory  of  100,000 
respondents).  Each  response  for  the  core 
instrument  averages  30  minutes  The 
Firearms  Addendum  questionnairp  will 
be  administered  to  a  maximum  of 
52,550  respondents  at  full 
implementation,  taking  10  mmutes  a 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursl  associated  with  the 
collection:  43,750  hours  (for  core 
questionnaire  and  Firearms  Addendum 
together), 

If  additional  information  is  rpquireci 
contact:  (name),  Department  Clearanrf 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  N\V.  Patrick  Henrv 
Building,  Suite  1600.  NW.  Washington. 
DC  20530. 

Dated   Ortdbfr  3.  2001 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
|FR  Dot    01-2.=>330  Fik'd  HWW-^Jl.  H  4-1  ^'.r. 
BILUNG  CODE  44ia-18-M 


DEPARTMEhfT  OF  LABOR 

Office  Of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

September  13,  2001 

The  Department  of  Labor  (DOI.)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub  L  104-13, 
44  U.SC.  Chapter  35)  A  copy  of  each 


individual  ICR.  with  applicable 
supporting  documentation   mav  be 
obtained  by  calling  the  Depdrtinent  of 
Labor  To  obtain  documentation  contact 
Marlene  Mowze  at    202)  693-4158  or  e- 
mail  Howzp-Marlene^doigov. 

Comment.s  .should  be  sent  !r.  Office  of 
Information  and  Regulator*  Affairs, 
Attn  OMB  Desk  Officer  for  BLS.  Office 
of  Management  and  Budget,  Room 
10235,  Washington.  DC  20503  ((202 
395-731bi,  within  30  days  from  the  date 
of  this  publication  m  ihi-  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which 

*  F\'aluatp  u  hettiM  the  proposed 
collection  of  infMrniation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

'  K\  aluate  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
in(  iuding  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 

c  oUected:  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond  including  through 
the  use  of  appropriate  automated. 
electroniL,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology', 
e  t;    permitting  el(^(  tronic  submission  of 
responses 

7\pe  of  Review:  Reinstatement,  with 
change,  of  a  prt'\  louvlv  approved 
collection  for  ulm  h  .ipproval  has 
expired 

Agpnc\    Bureau  nf  Labor  Statistics 
(BLSj 

Title  National  Longitudmal  Survey  of 
Youth  1979 

OMB  \uml>er  12J(>-OU)9, 

Affected  Put^lu    !mli\  iduals  or 
households 

\ umber  of  fiespinuients:  16.280. 

\umher  of  Annual  Responses:  19,350. 

Estimated  Time  Per  Response  and 
Tr.tal  Burden  Hours: 


Total 
resporxJents 


Frequer>cy 


Estimated 

Tota  Average  total 

responses  minutes  burden 

hours 


NLSY79  Round  20  Main  Survey  

Main  NLSY79  Validation  Re-interview  . 

Mother  Supplement  

Child  Supplement 

Child  Self-Administered  Questionnaire 
Young  Adult  Sun/ey 


Totals 


8,200 
400 
2300 
3  260 
1.710 
2,520 


Biennially 

Biennially 
Biennially 
Biennially 
Biennially 
Biennially 


8  200 
400 
3,260 
3.260 
1,710 
2,520 

19  350 


eo 

6 

21 

31 
12 
45 


8.200 
40 
1,141 
1,684 
342 
1.890 

13.297 


51688 


Federal  Register/ Vol.  66,  No.  196/ Wednesday.  October  10,  2001 /Notices 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  loperatma' 
maintaining  svstpms  or  purchasing 
seA'jces):  SO 

Description:  The  National 
Longitudinal  Suney  of  ^'f)uth  1979 
represents  the  20th  wave  of  data 
collection.  The  information  obtained  in 
this  survey  will  be  used  by  the 
Department  of  Labor  (DOL).  other 
government  agencies,  academic 
researchers,  the  news  media,  and  the 
general  public  to  understand  the 
empiovment  experiences  and  life-cycle 
transitions  of  men  and  women  born  in 
the  years  195  7  to  1964  and  living  in  the 
United  States  when  the  survey  began  in 
1979.  Among  the  objectives  of  the  DOL 
are  to  promote  the  development  of  the 
U.S.  labor  force  and  the  efficiency  of  the 
U.S.  labor  market. 

Ira  L.  Mills.  | 

DOL  Clearance  Officer 

;FR  Dot    01-2.T:i4n  Filed  lU-^Ol;  8:45  am] 

BILLING  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  28.  2001 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordanf;e  with  the  Paperwork 
Reduction  ,-\cl  of  1^95  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  I(",R.  with  applicable 
supporting  documentation,  may  be 
obtained  bv  calling  the  Department  of 
Labor  To  obtain  documentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail; 
Kini;-Darrin@dol.gov. 

(  oinmt  nts  should  be  sent  to  Office  of 
Information  and  Regulaton.'  Affairs, 
Attn:  OMB  Desk  Of'fit  er  for  ETA,  Office 
of  Management  and  Budget,  Room 
10233.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register 

The  (JMB  is  particuiarlv  interested  in 
comments  which: 

*    Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Reporting  and  Performance 
Standards  System  for  Migrant  and 
Seasonal  Farmworker  Programs  Under 
Title  L  Section  167  of  the  Workforce 
Investment  Act  (WIA). 

OMB  Number  1205-0425. 

Affected  Public:  State.  Local,  or  Tribal 
Government  and  Not-for-profit 
institutions. 


Reporting  and 
recordkeeping  requ'rements 


Numoer  of 
respondents 


Njmtjer  ot 
annual  re- 
sponses 


Frequency 


Plan  Narrative      

Data  Record  

Report  from  Data  Record 
Form  ETA  9093,  Budget  Information  Summary 
Form  ETA  9094,  Program  Plannmg  Summary 
Form  ETA  9095   Program  Status  Summary 

Totals  


53 
53 
53 
53 
53 
53 


Estimated 
time 
per  re- 
sponse 
(hours) 


Burden 
hours 


53  Annually    .  .. 

42  250  On  occasion 

212  Quarterly     .. 

53    Annually  

53    Annually  

212  Quarterly  .... 

42.833 


20 

2 

1 

15 

16 

7 


1.060 

84.500 

212 

795 

848 

1,484 


88.899 


Total  Annualized  Capital/Startup 
Costs:  so 

Total  Annual  Costs  loperatmg/ 
maintaining  systems  or  purchasing 
sen-ices  SO. 

Description  This  collection  of 
information  relates  to  the  planning  and 
operation  of  employment  and  training 
programs  for  Migrant  and  Seasonal 


Farmworkers  under  Title  I.  Section  167 
of  the  Workfon.e  Investment  Act  (WIA). 
It  also  contains  the  basis  of  the 
performance  standards  system  for 
Workforce  Investment  .^ct  section  167 
grantees.  This  collection  of  information 
IS  authorized  bv  20  CFR  667.300. 


Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Re-employment  Services  Plan 
Narrative  and  Progress  Report. 

OMB  Number:  1205-0424. 

Affected  Public:  State.  Local,  or  Tribal 
Government. 


Reporting  requirements 


Annual  Plan 
Progress  Report 

Totals 


Number  of 
respondents 


Number  of 
annual  re- 
sponses 


Frequency 


Estimated 
time  per  re- 
sponse 
(hours) 


54 
54 


54    Annually 
54     Annually 

108  


40 
16 


Burden 
hours 


2,160 
864 

3,024 
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Total  Annualized  Capital/Startup 
Costs  (operating/maintaining  systems  or 
purchasing  services):  SO. 

Description:  ETA  seeks  to  extend 
0MB  approval  of  an  annual  plan 
narrative  and  one  annual  progress  report 
as  requirements  for  re-employment 
services  allotments.  The  annual  plan 
and  progress  report  will  provide 
necessary  information  to  assist  the 
Secretary  in  determining  if  proposed 
State  Employment  Security  Agencies  re- 
employment services  are  acceptable  and 
whether  or  not  the  purpose  of  the  funds 
was  achieved.  Sections  136  and  185  of 
the  Workforce  Investment  Act  authorize 
this  collection  of  information. 

Ira  L.  Mills, 

Departmental  Clearance  Officer 

|FR  Doc.  01-2.S346  Filed  10-9-01;  8:45  ami 

BtLUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

September  18.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  .^ct  of  199.^  (Pub  L  l04-n, 
44  U.S.C.  Chapter  3.5)  A  copy  of  pac  h 
individual  ICR,  with  applicable 
supporting  documentation,  mav  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dncumentatum  (  ontac  t 
Darrin  King  at  (202)  693-4129  cr  H-Mail 
king-darrin@dol.gov. 

Comments  should  be  sent  to  Office  i.f 
Information  and  Regulaton'  Affairs 
Attn:  OMB  Desk  Office  for  ESA.  Offi(  e 
of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503  ((202) 
395-7316),  within  30  davs  from  the  date 
of  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  nece.ssarx 
for  the  proper  performanc  e  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of ' 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


the 


•  enhance  the  quaiit\    utility,  and 
( larit\  of  the  information  to  be 
collected:  and 

•  minimize  the  t  urden  of  the 
collection    f  infurm.ition  on  those  who 
are  to  respnmi   mi  luiing  through  the 

use  iif  approprirttf  automated, 

ele(  tritnu    tiiei  hanu  al.  or  other 

tP(  hrinloizn  .1)  I  .'.lii'i  'um  techniques  or 

tither  fnri!!-    I  i;,f.  r:uation  technology, 

e  g    perrnittiuk;  >  iectronic  submission  of 

responses. 

Agency:  Employment  Standards 
Agency  (ESA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title  Applications  to  Employ  Special 
Industrial  Homeworkers  and  Workers 
with  Disabilities 

OMB  S'umltei    1J15-UUU5. 

Afterted  Public:  Business  or  other  for- 
profit.  Individuals  or  households;  Not- 
for-profit  institutions  Farms:  State, 

Lo(.ai,  or  Tribal  (  n-xcnunent. 
Type  of  Response:  Reporting. 

Frrqupiicv  .^nnu.iilv  and  Biennially. 


Fomi 

NJumber  of 
respondents 

Annual 

responses 

Average 

ti'ne 

sponsa 
(hours) 

Burden 
hours 

WH-2  

50 

50 

.5 

25 

Wh+-226  

4,500 
4,500 

4.500 
12,000 

,75 
75 

3.375 
9.000 

WH-226A  

Total    

•4,550 

16,550 

12,400 

•Respondents  tor  the  WH-226  and  WH-226A  are  the  same  respondent  group. 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services j.  $1,683. 

Description:  The  information 
collected  on  these  forms  is  authorized 
by  26  CFR  Section  530,  and  is  necessar\' 
to  determine  whether  respondents  will 
be  authorized  to  pay  wages  to  handicap 
individuals  and  employ  homeworkers 
in  the  restricted  industries  under  the 
provisions  of  section  11(d)  and  14(c)  of 
the  Fair  Labor  Standards  Act. 

Agency:  Employment  Standards 
Agency  (ESA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  OFCCP  Complaint  Form. 

OMB  Number:  1215-0131. 


Affected  Public:  Individuals  or 
households. 

T\j>p  of  Response:  Reporting. 

Frequency:  On  occasion 

Number  of  Respondents   1,046 

Annual  Responses   1.046 

Average  Time  per  Response   1.28 
hours. 

Burden  Hours:  1.339. 

Total  Annualized  Capitul/Storiup 
Costs:  SO. 

Total  Annual  Costs  I  operating/ 
maintaining  systems  or  pun  hasini^ 
services  I  :S3H7. 

Description:  The  information 
collected  on  the  form  (T,-4  is 
authorized  by  41  CFR  60-1.23.  60- 
250.26(c),  and  60-741  61   This  form  is 
submitted  by  indixiduals  who  allege 
illegal  discrimination  by  Federal 
contractors  under  programs 
administered  by  OFCCP 


Af^ency  P.mpluymem  .Standards 
.Agency  (ESA). 

Tvpe  nf  Review    Fxteiision  of  a 
currenth  dpprr\  >•<)  (  i.iji.i  tion. 

Title  .Ap[)li(  Mtion  tor  Approval  of  a 
Reprevetitat:\  1  ^  !  .'.   m  a  Black  Lung 
(.lain!  Proi  I'l'iliiit:  <  "uducted  by  the 
U.S.  Department  if  L.tbor. 

OMB  .\umber:  1213-0171. 

.\fiected  Public:  Business  or  other  for- 
[irofit 

Type  of  Responses:  Reporting. 

Frequency:  On  occasion. 

Suiiiher  of  Respondents:  500. 

Annual  Responses:  500. 

Average  Time  per  Response:  42 
iiuinites 

Burden  Hnury    A50 

Total  .Annuiiii/rd  Capital/Startup 
Costs  .So 
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Total  Annunhzpci  costs  Inppniting/ 
maintainino  systt'ms  nr purrhasm^ 
spnicpsl:  SO 

Description  The  purpose  of  the  CM- 
972  is  to  collect  data  to  determine  if  a 
representatives  services  and  the 
amounts  charged  can  be  paid  under  the 
Black  Lung  Benefits  Act  (30  U.S.C.  901) 
and  20  CFR  725  365-6  20  CFR  725.366 
sets  forth  the  specific  information 
required  on  the  CM-972, 

Ira  L.  Mills.  ' 

Dcpurtinental  Clearance  Officer. 

!FR  U<»    m-j-i:U7  Filed  10-9-01:  8:45  ami 

BILLING  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary         I 

Submission  for  0MB  Review; 
Comment  Request  | 

October  1,  2001 

The  Department  of  Labor  ID(JL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reductum  .\c\  of  1995  (Pub   L    104-13. 
44  U.S.C.  Chapter  35),  .^  cop\  r)f  this 
ICR.  with  app!it:able  supporting 
documentation,  may  be  obtained  hv 
calling  the  Department  of  Labor  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail   King- 
Darrin@dol  gov 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  .Affairs 
.Mtn:  Stuart  Shapiro.  OMB  Desk  Oftu  cr 
for  MSHA.  Office  of  Management  and 
Budget.  Room  10235,  Washington.  DC 
20503  ((202)  395-7316).  within  M)  days 
from  the  date  of  this  publication  in  the 
Federal  Register 

The  OMB  is  particularK  intfO'sted  in 
comments  which 

*  evaluate  whether  the  pro[)o>eci 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  r)f  the  agency,  including 
whether  the  information  will  have 
practical  utilitv. 

*  evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collef:tion  of  information, 
including  the  validit\-  r)f  the 
methodology  and  assumptions  u>ed; 

*  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and 

*  minimize  the  burden  of  the 
collection  of  information  f)n  those  who 
are  to  respond,  including  through  the 
use  of  appropnat''  automated, 
electronic,  mei  hanical.  or  other 
technological  collection  tet:hni(iu<'s  or 


other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
.Administraticm  (MSHA). 

Tvpe  ol  Hevinv:  E,\tonsion  of  a 
currentlv  approved  collection. 

Title:  Record  of  Results  of 
Examinations  of  Self-Rescuers, 
Underground  Coal  Mines — 30  CFR 
75.1714-3(e), 

OMB  Number:  1219-0044 

Affected  Public:  Business  or  other  for- 
profit. 

Tvpe  of  Response:  Recordkeeping. 

Frequency:  Quarterly. 

Number  of  Respondents  887, 

Number  of  Annual  Responses: 
236.632. 

Estimated  Time  Per  Re<iponse  30 
minutes  to  certify  an  e.xamination  and  1 
minute  to  document  whv  a  devise  is 
taken  out  of  service. 

Total  Burden  Hours:  118.268. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  lopemting/ 
maintaining  systems  or  purr  hosing 
servicesi:  $0. 

Description:  30  CFR  75  1714-3(e) 
requires  underground  coal  mine 
operators  to  keep  records  of  the 
corrective  actions  taken  as  a  result  of 
required  examinations  of  self-rescue 
devices.  The  information  is  used  to 
insure  that  the  examinations  are 
conducted  and  that  the  devises  are  in 
operable  and  usable  condition  in  the 
event  of  an  emergency. 

Ira  Mills. 

Departmental  Clearance  Officer. 

IFR  [)..(    m-J'n48  Filed  10-<V-O1:  8:4,5  ami 
BILUNG  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meeting  and  Agenda 

The  regular  Fall  !n<'etings  of  the 
Business  Researt  h  .Vdvisory  Council 
and  its  (ommittees  will  be  held  on 
October  24  and  25,  2001,  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  .Square  Building.  2 
Massachusetts  .Avenuf.  N,E., 
Washington,  D,(", 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistir:s  with  respect 
to  tet.hnical  matters  associated  with  the 
Bureau  s  Programs.  Memb(?rship 
consists  of  technical  officials  from 
.•\meri<  an  business  and  industry. 

The  S(  hedule  and  agenda  for  the 
rn>'t'liiii;  ari'  <ts  follows: 


Wednesday— October  24.  2001  — 
Meeting  Rooms  7  8-8 

10:00-11:30  a.m. — Committee  on 
Employment  and  Unemployment 
Statistics 

1.  American  Time  Use  Survey  (ATUS) 

update. 

2,  Current  Employment  Statistics  (CES) 

update. 

a.  North  American  Industry 
Classification  System  (NAICS) 
conversion. 

b.  Options  for  collecting  hours  and 
earnings  for  all  employees. 

c.  Discussion  of  whether  to  move  the 
earnings  concept  toward  total 
earnings  for  the  month. 

3,  Large  scale  layoffs,  employment 

dynamics,  and  firm  survival:  report 
on  BLS  research  using  data  from  the 
Mass  Layoff  Statistics  (MLS) 
program, 

4.  Discussion  of  agenda  items  for  the 

Spring  2002  meeting, 

1:00-2:30  p,m, — Committee  on  Price 
Indexes 

1,  Consumer  Price  Index, 

2,  Producer  Price  Index, 

3,  Import  and  Export  Price  Indexes. 

4,  Discussion  of  agenda  items  for  the 

Spring  2002  meeting, 

3:00-4:30  p,m, — Committee  on 
Employment  Projections 

1 .  Reorganization  of  the  Employment 

Projections  program, 

2.  Status  of  the  2000-2010  Projections 

program, 

3.  North  American  Industry 

Classification  System  (NAICS) 
issues, 

4.  Project  plans  for  Fiscal  Year  2002, 

5.  Discussion  of  agenda  items  for  the 

Spring  2002  meeting, 

Thursday— October  25,  2001— Meeting 
Rooms  7  &■  8 

8:30-10:00  a,m, — Committee  on 
Productivity  and  Foreign  Labor 
Statistics 

1,  Capital  measurement  project  for 

residential  housing, 

2,  Service  sector  expansion  plans, 

3,  Country  expansion  possibilities  for 

comparative  hourly  compensation 
data, 

4,  Discussion  of  agenda  items  for  the 

Spring  2002  meeting, 

8:30-10:00  a.m, — Committee  on 
Occupational  Safety  and  Health 
Statistics  (Concurrent  Session.  Meeting 
Room  9) 

1,  Report  on  the  2000  Census  of  Fatal 

Occupational  Injuries  (CFOI), 

2,  Status  of  the  2001  Census  of  Fatal 

Occupational  Injuries. 
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8:30-10:00  a.m.— Committee  on 
Occupational  Safety  and  Health 
Statistics  (Concurrent  Session.  Meeting 
Room  9)  (Continued) 

3.  Demonstration  of  the  CFOl  prr)file.s 

system. 

4.  Status  report  on  the  Survey  of 

Respirator  Use  and  Practices. 

5.  Changes  to  the  Survey  of 

Occupational  Injuries  and  Illness  in 
response  to  the  OSHA 
recordkeeping  changes. 

6.  FY2002  Budget. 

7.  Di.scussion  of  agenda  items  for  the 

Spring  2002  meeting. 

10:30  a.m.-12:00  p.m.— Council 

1:30-3:00  p.m. — Committee  on 
Compensation  and  Working  Conditi(jns 

1.  Wage  query  system  with  regressions. 

2.  Equity-based  compensation. 

3.  Discussion  of  agenda  items  for  Spring 

2002  meeting. 
The  meetings  are  open  to  the  public 
Persons  with  disabilities  wishing  to 
attend  these  meeting  as  obser.  ers 
should  contact  Tracy  A.  Jack,  Liaison. 
Business  Research  Advisorv  Council,  at 
(202)  691-5869.  for  appropriate 
accommodations. 

Signed  Ht  Washington,  DC!   ttn-  hA  (id\  ni 
Oi  tiib.T  1.  2001 
Katharine  CI.  .Abraham. 

IFK  U(K    1)1-2,^:187  Kiicd  lO-q-Ol:  H  45  am' 
BILLING  CODE  4S10-24-M 


MARINE  MAMMAL  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executi\'e  session  on 
Wednesday,  November  14.  2001,  from  8 
a.m.  to  10:45  a.m.  The  public  sessions 
of  thp  Commission  and  the  Committee 
meeting  will  be  held  on  Wednesday. 
November  14.  from  11  a.m.  to  5:45  p.m.. 
on  Thursday,  November  15,  from  8:30 
a.m.  to  5:45  p.m.,  and  on  Friday, 
November  16,  from  8:30  a.m.  to  3:30 
p.m. 

PUVCE:  Anchorage  Marriott  Downtown, 
820  West  7th  Avenue,  Anchorage, 
Alaska  99501;  Phone:  907-2 7»-8000; 
Fax  907-279-8005. 
STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it.  matters 
relating  to  international  negotiations  in 
process,  personnel,  and  the  budget  of 
the  Commission  will  be  discussed.  All 
other  portions  of  the  meeting  will  be 
open  to  public  observation  Public 
participation  will  be  allowed  as  time 


permits  and  as  determined  td  l)p 
desirable  by  the  ('hairman 
MATTERS  TO  BE  CONSIDERED:  Thf 
Commission  and  Committee  will  meet 
in  public  "session  to  discuss  a  broad 
range  of  marine  mammal  matters  Thf 
meeting  will  focus  primarily  on  marine 
mammal  species  and  issues  related  to 
Alaska.  While  subject  to  change,  majiJi 
issues  that  the  Commission  plans  to 
consider  at  the  meeting  inc:lude  the 
status  of  thf  Bering  .Sea  ecosystem;  co- 
management  of  marine  mammal 
populations;  Pac;ific,  walruses,  pnlai 
bears;  sea  otters  in  .Maska;  u  i-  seals; 
harbor  seals;  Steller  sea  lums.  and  large 
cetaceans  in  the  North  Pacific  Ocean. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  H,  Mattlin.  E.xecutivc  Direc.ti>r. 
Marine  Mammal  Commission,  4340 
East-West  Highway.  Room  905. 
Bethesda,  MD  20814,  301-504-0087. 

Hrfi.  d  October  5.  2001. 
Robert  H   Mattlin. 
t.M'i  utnc  Dinii  tor. 
IFR  Doc.  01-25538  Filed  10-5-01;  2:21  pm] 

BILLING  CODE  6820-31 -M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-118)] 

NASA  Advisory  Council:  Meeting 

AGENCY:  National  .AcrondutK  s  ,inii 
Space  Administration 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  thp 

Federal  Advisory  Committee  .\t  t   I'uti 
L,  92-463.  as  amended,  the  Natinn.il 
.Aeronautics  and  Spai  e  .•Xdministratinn 
announc:es  a  meeting  of  the  NASA 
.Advisorv  Counc;i! 

DATES:  Tuesdav,  October  Ih.  2001,  8:30 
am.  to  5:00  pm,.  and  Wednesda\ . 
October  17,  2001.  8:30  am  to  2:00  pin 

ADDRESSES:  National  .Aeronau1ic:s  and 
Space  Administration.  Room  9H40,  300 
E  Street.  SW.  Washington,  DC  2054t) 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Kathy  Dakon.  Code  IC.  National 
Aeronautic:s  and  Spac;e  .Administration. 
Washington,  DC  20546.  202/358-«732 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  publi'  m 
accordanc;e  with  5  C.S.C  552b(c)9(B)  tn 
hear  briefings  on  NAS.As  Strategu 
Resource  Review,  The  agenda  for  the 
meeting  is  as  follows: 
— Agencv  .Strategii  Resnun  e  Rexjew 

Plans  ' 

It  is  imperatne  that  the  meeting  be 
held  on  these  dates  to  accommndrite  the 


scheduling  priorities  of  the  key 

partirip.Mits 

Beth  M.  McCormick, 

Advisoty  Committee  Management  Officer. 
Sational  Aeronautics  and  Space 
Administration. 

(FR  Doc.  01-25321  Filed  10-<M)1;  8:45  ami 

BILLING  COOf    7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01   119] 

NASA  Advisory  Council  (NAG) 
Aerospace  Technology  Advisory 
Committee  (ATAC);  Meeting 

AGENCY;  N.itional  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
1  ederal  .\iivisory- Committee  Act,  Pub. 
L  92^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aero-space 
Technology  Advisory  Committee. 
DATES:  Tuesday.  October  30.  2001.  8:30 
am.  to  5:30  p.m.;  and  Wednesday. 
October  31.  2001.  9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  Channel  Inn  Hotel.  650 
\\.Uer  Street  SW.  Washington,  DC  20024 
and  Holiday  Inn.  Rosslvn  Westpark 
Jlitri    Tinn  \  .rth  Fort  Myer  Drive. 
,\iiiiiui'iii   \  ;iL-inia  22209'. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mar>-Ellen  McCralh,  Uttice  oi 
Aerospace  Technology.  National 
Aeronautics  and  Space  Administration. 
Washington   DC  20546  '202'358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  tcj  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

Tuesday,  October  30 — Channel  Inn 
Hotel.  8:30  a.m.  to  5:30  p.m. 

— ATAC  Restructuring 

— Space  Launch  Initiative  (SLI) 

— Enterprise  State  of  Affairs 

~VY  200lC7Ovemment  Performance 

Results  Act  (GPRA)  Report 
— Subcommittee  Reports 
— NAS.A's  University  Research 

Knyineerini:  Technology  Institute 

\\  eiintMi  i\    Ut  tober  31 — C>hannei  Inn 
Hi  !.  1  u  on  ,i  m.  to  11:30  a.m.  and 

Holidav  Inn,  Rosslyn  Westpark  Hotel, 

1  00  p.m.  to  5:00  p.m. 

— Opening  Comments  for  Joint 
Aerospace  Technology  Advisory 
Committee  (ATAC)  and  Research. 
ijigineering  and  Development 
Advisory  Committee  (REDAC) 

— Commission  on  the  Future  of  the  U.S. 
Aerospace  Industry 
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— Budget  Synopsis:  Enacted  FY  2002 
and  FY  2003  Outlook 

— Vehicle  Noise  and  Emissions 
Reduction  Technolog\' 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  | 

Beth  M.  McCormick, 

Advison'  Cornmittef  Managemfnt  Officer. 

\ational  Aeronautics  and  5paf>' 

Administration 

iFR  Do(    U1-2S.322  Filed  10-9-01;  8.45  ami 

BJLUNG  COO€  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  01-120] 


I 


NASA  Advisory  Council  (NAC),  Earth 
Systems  Science  and  Applications 
Advisory  Committee  (ESSAAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  change. 


summary:  In  accordance  with  the 
Federal  Advisor.'  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisor\'  Council.  Earth  Systems 
Science  and  Applications  Advisor> 
Committee  i 

DATES:  Tuesday.  October  16.  2001.  8  30 
a.m.  to  5:30  p.m.;  and  Wednesday. 
October  17.  2001.  8:30  a.m.  to  5:30  p  m. 

Previouslv  Announced  Location 
NASA  Headquarters.  300  E  Street  S\V. 
Room  9H40.  Washington.  DC,  20546. 

Change  in  the  Meeting:  The  meeting 
will  now  be  held  at  the  Hcjlidav  Inn 
Capitol.  Uiscoverv  II  Room,  500  C  Street 
SW  ,  Washington.  DC  20003 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Rob«'rt  Srhiffer.  flode  YS,  Natiimdl 
Aeronautics  and  Space  Administrdtmn, 
Washington,  DC:  20546,  202/358-1876. 

Beth  M.  Mc<;ormick. 

Ad\  /sun  (.ummittft'  Management  Officer. 

\atiijnal  AtTuniiutics  and  Spare 

Administration. 

'FKi)M<    (n-2TT2l  Filed  lO-'^-Ul,  tt,45  am] 

BtUJMC  CODE  7510-01 -P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversight  Office; 
National  Industrial  Security  Program 
Policy  Advisory  Committee:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisorv  Committee  Act  (5  U,S,C. 
.■\pp.2)  and  implementing  regulation  41 
C'FR  101  6,  announcement  is  made  for 
the  following  committee  meeting: 

\amp  of  (Committee  National 
Industrial  Security  Program  Policy 
Advisory  Committee  (NISPPAC) 

Date  of  Meeting:  November  7,  2001. 

Time  of  Meeting  10  am.  to  12  p,m. 

Pla(e  of  Meeting  National  Archives 
and  Records  Administration.  700 
Pennsylvania  Avenue.  NW,  Room  105, 
Washington,  DC  20408 

Purpose  To  discuss  National 
Industrial  Security  Program  policy 
matters 

This  meeting  will  be  open  to  the 
public.  However,  due  to  spac:p 
limitations  and  access  prot  edures.  the 
name  and  telephone  number  of 
individuals  planning  to  attend  must  be 
submitted  to  the  Information  Security 
Oversight  Office  (ISOO)  no  later  than 
October  26.  2001    ISOO  will  provide 
additional  instructions  for  gaining 
access  to  the  location  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Carfinkei.  Director,  information 
Security  ( )vprsight  Office,  National 
Archives  Building,  700  Permsylvania 
Avenue,  NW.,  Room  100,  Washington, 
DC  20408.  telephone  (202)  219-5250. 

Dated  ()rtnb.'r  ^.  ;;oui. 
Mar>  .^nn  Hadyka. 
Committee  Management  Officer. 

IFR  n<K    01-2=1168  Filed  10-'*-fl1:  8:4.t  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Company; 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2;  Exemption 

1.0     Background 

The  Carolina  Power  &  Light  Company 
(CP&L.  thf  li(  enst'p)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62,  which  authorize  operati(m 
of  the  Brunswick  Steam  Electric  Plant. 
Cnits  1  and  2  IBSEP)  The  licenses 
provide,  among  other  things,  that  the 
facility  is  suhjfct  to  all  rules, 
regulations,  and  urders  of  the  L'.S. 
Nuclear  Regulatory  Clommission  (NRC. 


the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  two  boiling- 
water  reactors  located  in  Brunswick 
County  in  North  Carolina. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  appendix 
G,  requires  that  pressure-temperature  (P- 
T)  limit  curves  for  BSEP  be  developed 
in  accordance  with  the  methods 
invoked  by  Appendix  G  to  Section  XI  of 
the  ASME  Code. 

In  summary,  by  letter  dated  May  1, 
2001.  the  licensee  submitted  a  request  to 
use  an  exemption  method  that  would 
allow  CP&L  to  deviate  from  complying 
with  the  requirements  in  10  CFR  part 
50,  appendix  G,  for  generating  the  P-T 
limit  curves  for  BSEP. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1 ) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security:  and 
(2)  when  special  circumstances  are 
present.  These  circumstances  include 
the  special  circumstances  that  10  CFR 
50.60  requires  that  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  requirements  of 
appendix  G  of  10  CFR  50.  10  CFR  part 
50.  appendix  G  requires  P-T  limit  curves 
to  be  at  least  as  conservative  as  limits 
obtained  by  following  the  methods  of 
analysis  and  the  margins  of  safety  of 
Appendix  G  of  Section  XI  of  the  ASME 
Code.  Requests  for  exemptions  to  the 
requirements  of  10  CFR  part  50. 
appendices  G  and  H,  may  be  submitted 
pursuant  to  10  CFR  50.66(b),  which 
allows  licensees  to  use  alternatives  to 
the  respective  fracture  toughness  and 
reactor  vessel  material  surveillance 
program  requirements  of  the 
appendices,  if  an  exemption  to  use  the 
alternatives  is  granted  by  the 
Commission  pursuant  to  10  CFR  50.12. 
According  to  10  CFR  50.12(a)(1),  the 
Commission  may  grant  exemptions  to 
the  requirements  of  10  CFR  part  50  if 
the  exemptions  are  authorized  by  law. 
and  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  security. 

Based  upon  a  consideration  of  the 
licensee's  information  and  the  NRC's 
Safety  Evaluation,  the  staff  concludes 
that  granting  an  exemption  under  the 
requirements  of  10  CFR  .50.12(a)(1)  is 
appropriate. 
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The  Safety  Evaluation  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronicallv  from 
the  ADAMS  Public  Librarv  component 
on  the  NRC  Web  site,  http:// 
www.nrc.gov  (the  Public  Electronic 
Reading  Room). 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  tu  10  CFR 
50.12(a).  the  exemption  is  authorized  hv 
law.  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest  Also, 
special  circumstances  are  present. 
Therefore,  the  Commission  hereby 
grants  CP&L  an  exemption  from  the 
requirements  of  10  CFR  50.  appendix  G, 
for  generating  the  P-T  limit  cur\es  for 
BSEP. 

Pursuant  to  10  CFR  51. .32,  the     • 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  50458) 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Ri)(:k\i!l(',  Mar\  liind.  this  :)rd  da\- 
of  Otober  2001. 

For  tht"  Nuclear  Regulali)r\  ('oinniisMon 
lohn  A.  Zwolinski. 
Din^rtor.  Divi'^ion  of  L.ict-nsing  Profvct 
Monaf/finfnt.  Office  of  Stii  Imr  Hi'urtnr 
Hegulation 
IFR  Dfx.,  01-25418  Filed  10-9-01,  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
October  25,  2001.  Room  T-2B3,  11545 
Rockville  Pike.  Rockville,  Mar>land 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Thursday.  October  25.  2001 — 8  30  a.m. 
until  12:00  \oon 

The  Subcommittee  will  discuss  the 
Safety  Evaluation  Report  for  the 
Southern  Nuclear  Operating  Company, 
Inc.,  license  renewal  application  for 
Hatch  Units  1  and  2,  and  the  NRC 
license  renewal  appeals  process.  The 
purpose  of  this  meeting  is  to  gather 


information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate 
for  deliberation  by  the  full  Ciommittee 

Oral  statements  may  be  jjresented  bv 
members  of  the  public  with  the 
concurrence  of  the  SuIk ommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee  Electronic  recnrdnit;^  wiii 
be  permitted  only  during  those  [Kirtun^ 
of  the  meeting  that  are  open  to  the 
public,  and  questions  ma\  be  asked  onl\' 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\ 
the  cognizant  AC^R.S  staff  engineer 
named  below  five  davs  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  m.av  be 
present,  may  exchange  preliminarv 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting 

The  Subronimitlee  uill  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review 

Further  information  regardini;  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  (Chairman's  niling  on  requests  for 
the  opportunitN  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  bv  conta(  tint; 
the  cognizant  ACRS  staff  engineer   Mr 
Noel  F.  Dudley  (telephone  .101  415- 
6888)  between  7:30  am  and  4  15  p  m 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contac:!  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  he  advised 
of  any  potential  changes  to  the  agenda 
etc..  that  may  have  occurred 

Dated:  October  2.  J 0(11 

Sher  Bahadur, 

Assonatt'  Dirfi  tor  tin  Technical  Support 
ACES  ACWS 

IFR  Dor  01-25417  Fi!.'(i  lO-q-Ol:  8:45  am] 

BILUNG  CODE  7590-01 -l> 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nui  iear 
Regulator^'  Commission 

DATES:  Weeks  of  Octobers,  15,  22,  29. 

November  5,  12,  2001 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville 

Mar\'land 


STATUS:  Puhhf  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Wffk  oj  (ktobrr  h,  ^uui 

There  are  no  meetings  scheduled  for 
the  week  of  October  8,  2001 . 

Week  of  October  15,  2001— Tentative 

Tiuii-day,  October  18.  2001 

'J  (10  ,1  m— Meeting  with  NRC 
Stdkehoiders — Progress  of  Regulatory 
Reform  (Public  Meeting)  (Location— 
I"u  ti  White  Flint  North  Auditorium). 

U<  <  ^  jf  October 22.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  October  22.  2001. 

Week  of  October  29.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  October  29,  2001 , 

Week  of  November  5,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  5.  2001. 

Week  of  November  12.  2001— Tentative 

Thursday.  November  15,  2001 

2:00  p.m. — Discussion  of 
Intragovernmental  Issues  (Closed-Ex. 

1). 

"The  schedule  for  Commis.sion  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (.lOl ) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651 

.\dditii>rial  Information 

Bv  a  vote  of  4-0  on  September  26  and 
-'"  the  Commission  determined 
[lursuant  to  U.S.C.  552b(e)  and 
t;  M  107(al  of  the  Cx)mmission's  rules  that 

Affirmation  of  Final  Rulemaking  to 
Amend  lOCFK  Part  55.  'Operators' 
Licenses    Rct;ardine  Operator  License 
EliRibilit\  ami  t(n   ''  M  I  if  Simulator 
f-H(  ilities  ir;  (  (pt'i..'.  i  [  v  ensing:  and. 
Ke\iMon  i  (jj  K'-^ci.i!' 'lA  Guide  1.149. 
"Nuclear  I'l  uer  i'l.int  Simulation 
Facilities  tor  Use  in  Operator  Training 
and  License  Examinations"  be  held  on 
September  28.  and  on  less  than  one 
week's  notice  to  the  public 

B\  a  vote  of  4-0  on  October  3.  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Duke  Energy  Corporation  License 
Renewal  .^pjiii  <iti   n  for  Catawba,  Units 
1  and  2   .uid  M(  Cuire.  Units  1  and  2; 
Licensing  Board  Referral  and 
Scheduling:  ( )rder"  be  held  on  October 
4,  and  on  Icv^  than  >  i\\<  week's  notice  to 
the  publu 

Tne  \'R(    f  njimn'-sion  Meeting 
S(  hedule  can  be  luund  on  the  Internet 
at   http://www.nrc.gov/SECV/smj/ 
s(  liedule  htm 
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This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  D.C.  20555  (301-415- 
1969)  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dlcw@nrc  gov 

Dated  October  4,  2001. 
David  Louis  Gamberoni,  ' 

Technical  Coordinator  Office  of  the 

Secretary 

iFR  Doc.  01-25544  Filed  10-5-01;  2:19  pml 

BILU^«G  CODE  7590-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Media  General,  Inc.. 
Class  A  Common  Stock,  $5.00  par 
value)  File  No.  1-6383 

October  1,  2001 

Media  General.  Inc..  a  Virginia 
Corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  thp 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder.-'  to  withdraw  its  Class  .^ 
Common  Stock,  S5.00  par  value 
("Security"),  from  listing  and 
registration  on  the  .American  Stock 
Exchange  LLC  ("Amex") 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the 
Commonwealth  of  Virginia,  in  which  it 
is  incorporated,  and  with  the  .\mex's 
rules  governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  Amex  and  registration  under  Section 
12(b)  of  the  Act  '  and  shall  not  affect  its 
obligation  to  be  registered  under  Section 
12(g)  the  .Act." 

On  August  15.  2001,  the  Board  of 
Directors  of  the  Issuer  approved 
resolutions  to  withdraw  the  Issuer's 
Security  from  listing  on  the  Amex  and 
list  it  on  the  New  York  Stock  Exchange. 
Inc.  ("NYSE").  In  its  application,  the 


■  1.1  LSC,  78/(d) 

■  ITCFR  240  12d2-2(d|. 

'  15  US  c:  -8/fhi 

M5I    .SC   78/(g) 


Issuer  states  that  trading  in  the  Security 
on  the  Amex  will  cease  on  September 
18.  2001.  and  trading  in  the  .Security  is 
expected  to  begin  on  the  NYSE  at  the 
opening  of  business  on  September  19, 
2001.  In  making  the  decision  to 
withdraw  the  Security  from  listing  on 
the  Exchange,  the  Issuer  considered  the 
potential  of  increased  liquidity  for  its 
Security  by  listing  on  the  NYSE. 

Any  interested  person  mav,  on  or 
before  November  5.  2001.  submit  by 
letter  to  the  Secretar\-  of  the  Securities 
and  Exchange  (Commission.  450  Fifth 
Street.  N.W..  Washington.  DC.  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  bv  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
s^ranting  the  applitatinn  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.''' 

(onathan  G  Kat/. 

St'cri^tar} 

[PR  Doc.  01-25378  Filed  10-9-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-44900:  File  No.  SR-CHX- 
2001-08) 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rules  Change  by 
the  Chicago  Stock  Exchange,  Inc.,  To 
Amend  Its  Minor  Rule  Violation  Plan 

October  2.  2001 

Pursuant  to  Section  19fb)(l )  of  the 
Securities  Exchange  .Act  of  1934 
('■.■\ct").i  and  Rule  19b-^  thereunder, - 
notice  is  hereby  given  that  on  April  23. 
2001 ,  the  Chicago  Stock  Exchange,  Inc. 
(  CHX  ■  or    Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


M7CFR200  3a-3(a)(l). 
'15US.C.  78s(b)(l). 
»17CFR240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CHX  Article  XII.  Rule  9(h)  (Minor  Rule 
Violations)  to  include  CHX  Article  XX, 
Rule  43(d)  (Training  in  Nasdaq/NM 
Securities/Manual  Executions)  into  the 
Exchange's  Minor  Rule  Violation  Plan 
("Plan").  The  text  of  the  proposed  rule 
change  is  below.  Proposed  additions  are 
in  italic. 

ARTICLE  XII,  Rule  9 

Minor  Rule  Violations 

Rule  9(h)  Exchange  Rules  and  Policies 
subject  to  the  Minor  Rule  Violation 
Plan: 

(i)  no  change  in  text 

(ii)  Floor  Decorum  and  Minor  Trading 
Rule  Violations 

(1)-(18)  no  change  in  text 

(19)  Failure  to  manually  execute  a 
Xasdaq/NM  market  or  marketable  limit 
order  at  the  NBBO  or  better  at  the  time 
of  its  receipt  or  at  the  best  available 
price  in  another  marketplace  (Article 
XX.  Rule  43m. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulator,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  to  add  Article 
XX,  Rule  43(d)  to  the  Plan  under  Article 
XII,  Rule  9.  Under  CHX  Rule  43(d),  CHX 
Nasdaq  specialists,  if  they  are  not 
quoting  at  the  national  best  bid  and  offer 
("NBBO")  at  the  time  a  market  or 
marketable  limit  order  is  received  over 
the  Exchange's  Midwest  Automated 
Execution  System  (the  "MAX"  system), 
are  permitted  to  remove  such  orders  that 
would  otherwise  receive  an  automatic 
execution  at  the  NBBO  and  to  manually 
execute  them.  The  resulting  manual 
execution  must  occur  at  the  NBBO 
existence  at  the  time  the  order  was 
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received,  or  better,  or  at  the  best 
available  price  in  another  marketplace. 
The  Exchange  believes  that  violations  of 
this  rule  are  objective  in  nature  and 
easily  verifiable.  Therefore,  the 
Exchange  believes  that  violations  of  this 
rule  in  inadvertent  or  isolated 
circumstances  should  be  handled  under 
the  Plan  and  not  pursuant  to  the 
Exchange's  formal  disciplinarv 
procedures.  The  Exchange  proposes  that 
the  recommended  fines  for  the  above 
violations  be  Si 00.  S500  and  Si. 000  for 
first,  second  and  third  and  subsequent 
violations,  respectivelv. ' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange.  In  particular,  the  Exchange 
believes  the  proposed  rule  is  consistent 
with  Sections  6(b)(l).^  6(b)(6), ^>  6(b)(7),'' 
and  19(d) "  of  the  Act.  The  CHX  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(6)"  requirement  that  the 
rules  of  an  Exchange  provide  that  its 
members  and  persons  associated  with 
its  members  sball  be  disciplined 
appropriately  for  violations  of  the  rules 
of  the  exchange.  The  CHX  believes  the 
proposal  provides  an  efficient  procedure 
for  the  appropriate  disciplining  of 
members  for  a  rule  violation  that  is 
objective  in  nature.  In  addition,  because 
CHX  Article  XII.  Rule  9  provides 
procedural  rights  to  a  person  fined 
under  the  Plan  to  contest  the  fine  and 
permit  a  hearing  on  the  matter,  the 
Exchange  believes  the  proposal  provides 
a  fair  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members,  consistent  with  Sections 
6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'  The  Exchange  staff  would  not  rp<  ommend  that 
a  violation  of  this  njle  proceed  under  the  Plan  if 
a  specialist  had  not  already  adjusted  the  exei  ution 
price  of  an  order  that  was  the  basis  of  the  rule 
violation. 

M5  use.  78ffb)(l| 

M5U.S.C.  78flb)t6). 

•15U.S.C.  78f[b)(7) 

'  15  U.S.C.  78s(d). 

"ISIS.C   78f(b)(6) 


C.  Self-Regulatory  Organization  s 
Statement  on  (^.omments  on  the 
Proposed  Rule  (Change  Refeived  From 
Members.  Participants  or  (Jthers 

No  written  comments  were  either 
solicited  or  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  \hv  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  mav  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CHX  consents,  the 
C^.ommission  will: 

A.  by  order  approM"  sm  h  [iroposed 
rule  change,  or 

B.  institute  proceedings  to  dftfrniiiie 
whether  the  proposed  rule  change 
should  be  disappro\ed 

IV.  Solicitation  of  Comments 

Interested  persons  arc  iiu  ited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  \^  hether  the  proposed  ru|p 
change  is  c:onsistent  with  the  .\(  t 
Persons  making  written  suhmissKins 
should  file  six  c  opies  thereof  with  the 
Secretary.  Securities  and  Exchange 
C'ommission.  450  Fifth  Stn>et.  \\\ 
Washington,  DC  20549-06U9  Ciopies  ul 
the  submission,  all  subsequent 
amendments,  all  written  statcniciitv 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communic:ations  rt^lating  to  the 
proposed  rule  change  between  the 
Commission  and  an\  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .S  I'  S  C.  552.  will  lit- 
available  for  inspection  and  copMiit;  iii 
the  Commission's  Publii  Reference 
Room.  C^opies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  CHX  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-{)8  and  should  hv 
submitted  by  October  31.  2001. 

For  the  Commission.  b\  the  Ui\  ision  of 
Market  Regiiiatmn,  [n:rsu,int  to  delegated 
authoritv  '* 

Margaret  H.  McKarland, 
Deputy  .SVrrrfon 
[FR  Doc    01-2.t;^H1  Filed  10-9-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-448%   File  No  SR   EMCC 
2001-03] 

Self-Regulatory  Organizations 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Relating  to  Arrangements  To 
Integrate  Emerging  Markets  Clearing 
Corporation  and  The  Depository  Trust 
&  Clearing  Corporation 

October  2.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  ("Act"),'  notice 

is  hfT'l  \  m\  (  ri  that  on  August  22.  2001. 
the  Lm''r};iiig  .Markets  Clearing 
Corporation  ("EMCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
(  fi.tin:     1-   inscribed  in  Items  I.  II.  and 
111  ht  li lA    uhich  Items  have  been 
prepared  bv  EMCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fr; 'Hi  ;iiti'n'--t(Mi  [)ersons. 

I   Self-Regulalor\  Onjani/ation  s 
Statement  of  the  I  erms  of  Suhstant  <■  of 
the  Proposed  Rule  Chanye 

71)1  pr   pn^.  i  rule  change  involves 
tlie  initial  arrangements  for  the 
integration  of  EMCC  with  The 
Depository  Trust  &  CJearing  Corporation 
CDTCC"  I'- 
ll. Self-Regulator\  Organi/atuin  s 
Statement  of  the  Purpose  of,  and 
.Stafutor\  Basis  for.  the  Proposed  Rule 
(Change 

III  its  tiling  with  the  Commission. 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
prop<'sid  ruj>  (  hange  and  discussed  anv 
cnmiiirntv  it  rt'i  t'!\i>d  on  the  proposed 
rulf  I  h.iim>     Id.  '.M  of  the  statements 
m.n  h.  I  \r,nii!,.  li  at  the  places  specified 
in  Item  1\  tx.  i  .w   GSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ' 

A  Self-Rri:ulitt'  iry  Organization 's 
Stiitrnir;i;  < •'  'hr  Purpose  of.  and  ' 

Statutory  iiasjs  /or.  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  the  first 
formal  regulatory  step  to  effect  the 
integration  of  EMCC  with  DTCC. 
Specifically.  th»'  ml-     ii,t:u'i  would 
implement  cerium  i  fi.ingf-  ni  EMCC's 
orKaiii/.atiiin.ii  d"i  uments  to  facilitate 


'17(:FK  2(MI  H>-.1(a)(12). 


'ISU.SC  78s(b)(l). 

•  DTCt"  is  a  holdinK  company  for  The  Depository' 
Trust  Company  and  the  National  Secu^ille^  ClearinK 
Coiporation,  which  ar«  registered  clearing  agen(.ies 

>  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 


I 
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the  integration  with  DTCC  and  the 
subsequent  exchange  offer.       . 

1.  Background 

At  its  meeting  on  July  25.  2001, 
EMCC"s  Board  of  Directors  voted  to 
proceed  with  a  plan  for  the  integration 
of  EMCC  with  DTCC  ('Plan").  Such 
integration  is  expected  to  take  place 
concurrently  with  the  integration  of  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  and  MBS 
Clearing  Corporation  ("MBSCC")  with 
DTCC."  EMCC  has  been  advised  that  the 
Board  of  Directors  of  DTCC  has  also 
agreed  to  proceed  with  the  Plan. 

A  principal  goal  of  the  Plan  is  to 
facilitate  the  development  and  timely 
execution  of  a  strategy  to  harmonize  the 
processing  streams  at  EMCC.  MBSCC. 
GSCC.  The  Depositr;r>-  Trust  Company 
C'DTC")  and  the  National  Securities 
Clearing  Corporation  ("NSCC  ") 
(collectively,  the    QperatinK 
Subsidiaries")  for  the  clearance  and 
settlement  of  both  institutional  and 
broker  transactions  Harmonized 
processing  should  help  to  accommndate 
shortened  settlement  cycles,  address 
increasing  volumes,  improve  risk 
management,  and  lr>\vor  transaction 
processing  costs. 

2  The  Plan  I 

a.  E.xchange  Offer  ami  \aludtion 

Inder  the  Plan.  DTCC  will  form  a 
whollv-owned  subsidiarv  ('  .Acquisititm 
OjmpanN  "i  for  the  purpo>ie  of  making 
an  exchangf'  offer  (Exchange  Offer")  for 
EMCC  shares.  After  receiving  all 
regulatory  approvals,  Acquisition 
("ompanv  will  conduct  the  Exchange 
Offer  where  eligible  EMCC  Class  A 
shareholders  will  have  the  opportunity 
to  exchange  their  EMCC]  shares  for 
DTCt;  common  stock.'  Concurrent  with 
and  subject  to  the  effectiveness  uf  the 
Exchange  CJffer.  EMCC  will  repurchase 
the  Class  A  and  Class  B  common  shares 
held  by  its  trade  association 
shareholders  Subjec:t  to  the 
effectiveness  of  the  Exchange  Offer 
EMCC's  trade  association  shareholders 
will  receive  from  EMCX;  in  exchange  for 
their  Class  A  and  Class  B  common 


'  i'lir-u.iii'  '  ■  ^»'pdralH  plans  fur  thp  Integration  of 
(,s(  r  mi  MHSCf   with  DTCC.  it  is  contemplated 
!h,ti  '  ,s(  ( ,  ,inii  VIBSC^i;  will  bei.omp  operating 
subsuliaru's  i4'  DI'U.  .it  ihM  same  linit'  that  EMCC 
beromps  an  operatitiij  <ui)sHiidr\  of  DTCC^ 
HrnvHVfr  thf  inteRration  nl  tMCX:  with  mVX.'.  is  not 
(nnlin^fnt  on  'hn  intintralion  of  {;,S(X;  and  .MBSCC. 
with  DTC(   mi  \  KP  vprsa.  Securities  and  Exchange 
A.  t  KelpasH  \  <^   444«5  (Oct.  2.  2001)  IFile  No.  SR- 
(,,SC(.-2(X)1    11    and  44838  (Sept   24.  2001)  IFile 
No   SR-MBSCC-2CK11-011 

■■  EMCC"  Class  .\  sharpholders  chgihle  to 
partinpatp  ;n  ib.c  Ex(  haniif  ()ff>T  include  EMCC 
C:lass  .\  shareholders  that  are  rncmhers  or  affiliates 
of  members  nf  EMfX.  MB.SCC:.  DTC;  or  NSCC. 


shares  cash  in  an  amount  equal  to  the 
lesser  of  (a)  their  acquisition  cost  or  (h) 
the  adjusted  book  value  of  their  shares. 
EMCC's  Class  B  shareholders  will  retain 
their  Class  B  shares  (other  than  the  trade 
association  shareholders  who  will  be 
paid  out  as  prtnided  above)  with  the 
same  rights  to  have  their  shares 
repurchased  for  cash  as  currently 
provided  in  EMCC's  Amended  and 
Restated  Shareholder  Agreement 
i'EMCC  Shareholder  Agreement").^ 

The  EMCC;-DTCC  share  exchange  will 
be  valued  on  the  basis  of  the  adjusted 
book  value  of  such  EMCC  and  DTCC 
shares  Adjusted  book  value  of  the 
EMCC  shares  will  equal  book  values  less 
the  retained  earnings  of  EMCC  at  the 
time  of  (or  as  of  the  end  of  the  last  full 
calendar  month  preceding)  the 
integration  of  EMC(^  with  DTCC. 
Adjusted  book  value  of  the  DTCC  shares 
will  equal  book  value  less  the  smaller  of 
(i)  the  retained  earnings  of  DTCC 
attributable  to  NSC(>s  retained  earnings 
at  the  time  of  the  integration  of  NSCC 
and  DTC  with  DTCC  in  1999  or  (ii)  the 
retained  earnings  of  DTCC  attributable 
to  the  retained  earnings  of  NSCC^  at  the 
time  of  (or  as  of  the  last  full  calendar 
month  preceding)  the  integration  of 
EMCC  with  DTCC.' 

Following  a  suc:cessful  Exchange 
Offer,  Acquisition  Company  will  be  the 
majority  shareholder  of  EMCC  and  the 
Class  B  and  ^\'  non-eligible  and/or 
non-tendering  (ilass  A  EMfX] 
shareholders  will  remain  as  minority 
shareholders  in  EMCC. 

b.  Changes  to  EMCC's  Shareholder 
Agreement 

EMCC's  Shareholder  Agreement  will 
be  amended  in  connection  with  the 
Exchange  Offer  in  order  to  eliminate  any 
restrictions  on  transferring  EMCC  shares 
to  Acquisition  Company.  Following  a 
successful  Exchange  Offer,  the  EMCC 
Shareholder  Agreement  will  he 
terminated. 

c.  Selection  of  EMCC's  Directors  and 
EMCC  Activities 

DTCC.  through  its  whollv-owned 
suhsidiar\ .  Acquisition  Company,  will 
elect  as  directors  of  EMCC  the  persons 
elected  bv  the  shareholders  of  DTCC  to 
be  the  directors  of  DTCC."  EMCC  will 


•In  addition  and  subject  to  the  efTectiveness  of 
the  Exchange  Offer,  holders  of  Class  B  shares  will 
be  provided  with  the  limited  riRhl  to  vote  for  the 
election  of  EMCX:  Directors. 

■  Such  retained  earnings  are  dedu  at>>d  tu  \S(  X  '.'< 
business. 

'Given  that  EMCC"s  initial  postinti-Kration  btjarii 
would  be  elected  upon  the  pffp<  tivf  ness  of  the 
integration  plan.  EMCC  has  determined  to  poslpont" 
Its  2tX)l  annual  election  of  directors,  whii  h  would 
normally  occur  near  calendar  year-end.  with  the 
current  Board  remaining  in  office  until  the  Plan  is 


continue  to  exist  as  a  separate  registered 
clearing  agency  and  will  operate 
essentially  as  it  currently  does  by 
offering  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procedures.  As  a  matter  of 
DTCC  policy,  EMCC's  retained  earnings 
at  the  time  of  (or  as  of  the  end  of  the 
last  full  calendar  month  preceding)  the 
integration  of  EMCC  with  DTCC  will  be 
dedicated  to  supporting  EMCC's 
business.  EMCC  will  be  sufficiently 
capitalized  for  its  activities  as  a  clearing 
agency. 

d.  DTCC's  Role 

Neither  Acquisition  Company  nor 
DTCC  will  engage  in  clearing  agency 
activities.  Certain  support  functions, 
including  human  resources,  finances, 
audit,  general  administration,  and 
corporate  communications  will 
continue  to  be  centralized  in  DTCC  and 
be  provided  by  DTCC  through  NSCC  to 
EMCC  pursuant  to  service  contracts. 

e.  Fair  Representation 

As  part  of  the  proposed  integrations, 
a  structure  will  be  implemented  in  order 
that  the  Operating  Subsidiaries  will 
satisfy  their  fair  representation 
requirement  of  Section  1 7A  of  the  Act. 
Specifically,  the  DTCC  shareholders, 
consisting  of  the  current  shareholders  of 
DTCC  and  the  shareholders  of  EMCC, 
MBSCC.  and  GSCC,  which  become 
shareholders  of  DTCC  as  a  result  of  the 
Plan,  will  elect  the  persons  to  serve  on 
DTCC's  Board  of  Directors.  These 
individuals  will,  in  turn,  be  selected  by 
DTCC  to  serve  as  the  directors  of  each 
of  the  Operating  Subsidiaries.  On  a 
periodic  basis  to  be  determined  bv  the 
DTCC  Board,  rights  to  purchase  DTCC 
common  stock  will  be  reallor:ated  to 
shareholders  using  the  services  of  any 
one  or  more  of  the  Operating 
Subsidiaries  based  upon  their  usage. 
Shareholders  may.  but  will  not  be 
obligated  to,  purchase  some  or  all  of  the 
DTCC  common  stock  to  which  they  are 
entitled.  Holders  of  DTCC  common 
stock  will  be  entitled  to  cumulative 
voting  in  the  election  of  directors. 

f.  Committees 

In  addition,  DTCC's  existing 
International  Operations  and  Planning 
Committee  will  include  representatives 
of  members  of  EMCC.  The  International 
Operations  and  Planning  Committee 
will  advise  the  DTCC  Board  and 
management  on  its  policies  and 
procedures  with  respect  to  the 


effectuated  Should  the  Plan  not  become  effective 
bv  March  31   2002.  then  EMCC:  will  call  an  annual 
meeting  for  the  election  of  directors  pursuant  to  its 
current  procedures 
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international  products  and/or  services 
of  the  Operating  Subsidiaries,  including 
EMCC.  and  will  have  certain  other 
responsibilities  to  be  assigned  to  the 
Committee. 

Furthermore.  EMCC  will  continue  to 
have  a  Membership  and  Risk  Committee 
that  will  include  representatives  of 
EMCC's  members.  The  EMCC 
Membership  and  Risk  Committee  will 
advise  EMCC's  Board  of  Directors  and 
management  with  respect  to 
membership,  credit  matters,  and  risk 
matters  and  will  have  certain  other 
responsibilities  to  be  assigned  to  it. 

g.  Changes  to  DTCC's  and  EMCCs 
Governing  Documents 

DTCC's  Certificate  of  Incorporation. 
By-Laws  and  Shareholders  Agreement 
("Basic  Documents")  will  be  amended 
to  extend  to  the  shareholders  of  EMCC. 
MBSCC,  and  GSCC  that  become 
shareholders  of  DTCC  as  a  result  of  the 
Exchange  Offer  the  rights  that  the 
shareholders  of  DTCC  currently  have 
and,  in  particular,  to  satisfy  the  Fair 
Representation  Requirement  of  the 
Exchange  Act.  The  Basic  Documents 
will  provide  the  following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  ser\'e  as  the 
directors  of  each  of  the  Operating 
Subsidiaries,  including  EMCC. 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTCC 
Board  by  the  New  York  Stock  Exchange. 
Inc..  as  the  owner  of  DTCC  preferred 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Dealers.  Inc.. 
as  an  owner  of  DTCC  preferred  stock,  all 
directors  will  be  elected  annually  by  the 
owners  of  DTCC  common  stock. 

•  The  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to  the 
users  of  each  of  the  Operating 
Subsidiaries  based  upon  their  usage. 
Under  the  Basic  Documents,  these  rights 
will  be  reallocated  on  a  periodic  basis 

to  be  determined  by  DTCC's  Board  and 
in  accordance  with  the  DTCC 
Shareholders  Agreement. 

•  DTCC  common  stock  owners  will 
be  able  to  exercise  voting  in  the  election 
of  DTCC's  directors. 

•  Each  year  the  DTCC  Board  will 
appoint  a  nominating  committee  that 
may  include  both  members  and  non- 
members  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiaries  of 
possible  nominees  to  fill  vacancies  on 
the  DTCC  Board,  the  nominating 
committee  will  recommend  a  slate  of 
nominees  for  the  full  DTCC  Board.  The 
DTCC  Board  may  make  changes  in  that 
slate  before  submitting  nominations  to 
the  holders  of  DTCC  common  stock  for 


election.  The  election  ballot  int  ludcci  in 
the  proxy  materials  will  provide  rin 
opportunity  for  stockholders  tf)  cast 
their  votes  for  a  person  not  listed  as  a 
nominee.  Because  the  Basic  Documents 
will  provide  for  cumulative  voting 
certain  large  holders  f)f  DTCC  ( nmmon 
stock  may  have  a  sufficient  number  of 
shares  to  elect  a  person  not  on  the  slate 
nominated  for  election  by  the  DTCC 
Board. 

In  addition,  EMCC's  Certificate  of 
Incorporation  and  By-Laws  will  be 
revised  to  reflect  the  changes  in  EMCC's 
corporate  governance  structure  and  to 
include  certain  other  changes  so  that 
these  documents  conform  to  the 
Certificates  of  Incorporation  and  By- 
Laws  of  GSCC  and  MBSCX;.  so  as  to 
promote  efficiency  in  the  governance  of 
the  Operating  Subsidiaries  upon 
completion  of  the  Plan  "'  EMCC's 
Certificate  of  Incorporation  shall  br 
amended  as  follows; 

•  Its  operative  provision  whic  h 
currently  is  contained  in  the  original 
Certificate  and  several  amendments, 
will  be  restated  into  a  single  composite 
Amended  and  Restated  Certificate  of 
Incorporation  and  recorded  and 
renumbered  as  appropriate 

•  In  Article  3  (as  renumberecij,  the 
provisions  relating  to  the  Class  B 
common  shares  will  be  modified  to 
provide  such  shares  with  limited  voting 
rights.  These  shares  will  have  the  right 
to  vote,  with  the  Class  A  c;ommon  shares 
voting  together  as  a  single  Class,  for  the 
election  of  directors 

•  A  new  .Article  4  will  be  inserted  to 
provide  that,  in  accordance  with  .New 
York  Business  Corporation  Law.  EMf^C 
shareholders  ma\'  take  action  b\  written 
consent  without  a  meeting  and  without 
unanimity  as  long  as  such  consent  is 
signed  by  the  holders  of  outstanding 
shares  having  not  less  than  the 
minimum  number  of  votes  that  would 
be  necessary  to  authorize  or  take  such 
action  at  a  meeting  at  which  all  shares 
entitled  to  vote  thereon  were  present 
and  voted. 

•  The  supermajority  voting 
provisions  currently  contained  in 
Article  6  will  be  deleted  since  the\  will 
be  unnecessary  because  DTC.'C'.  through 
its  wholly-owned  subsidiary. 
Acquisition  Company,  will  be  the 
controlling  shareholder  of  EMCC. 

•  A  new  Article  6  will  be  added  to 
limit  the  liability  of  the  directors  to 
EMCC  and  its  sbareholders  for  any 
breach  of  duty  provided  such  limitation 
is  consistent  with  the  provisions  of  the 
New  York  Business  Corporation  Law 


•   Sni(  e  .ifter  !lii  proposed  integration 
I )'!'((   •hri'.ich  Its  wholly-owned 
subsiduuv    .\i  quisition  Company,  will 
be  the  majority  shareholder  of  EMCC, 
the  current  By-Laws  of  EMCC  will  be 
replaced  with  a  set  of  By-Laws  that 
generally  conform  to  NSCC's  By-Laws.'" 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
EMCC  because  it  is  designed  to 
coordinate  further  the  activities  of  each 
of  the  Operating  Subsidiaries  in  order  to 
help  assure  the  continued  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  in  the  face  of 
changing  business  and  regulatory- 
requirements  for  the  securities  industry. 
The  proposed  rule  change  will  not  affect 
and  is  therefore  consistent  with  EMCC's 
duty  to  safeguard  securities  and  funds 
in  its  custody  or  control  or  for  which  it 
is  responsible. 

B.  Self-Regulaton'  Organization  s 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  pur]M  vis  nf  the  Exchange  Act. 
EMCC;.  as  well  ds  each  of  the  other 
Operating  Subsidiaries,  is  a  utility 
created  to  serve  members  of  the 
securities  industry-  by  providing  certain 
complementary  services  that  are 
ancillary-  to  the  businesses  in  which 
industry  members  compete  with  one 
another. 

r  Sp!fRegulator\'  Organization's 
Sldtt^nwnl  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 

Solicited  or  rec  ei\  I'd 

III.  Date  of  Effpctivcness  of  the 
Proposed  Rule  {;hange  and  liming  toi 
Commission  .Action 

Within  tlurt\iivc  days  of  the  dati-  i^f 
publii  atioii  ol  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
ds  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


".Thi^  hill  trxt  of  the  propos('<i  changes  In  the 
Ortifii^te  of  ln(  nrporation  and  lo  the  Bv-l^ws  is 
set  forth  in  Exhibit  A  of  EMCCs  rule  filing 


'"EMCCs  By-ljiws  will  differ  from  N.Sa^s  Bv 
l.i9ws  in  that  (i)  all  rcfi>renr:i'»  will  be  gendnr- 
neulral.  lii)  the  r«)iijr»'menl  in  S«tion  3.3  thai  Ihf 
President  shall  be  the  Chief  Executive  OfTir^r  will 
lie  deleted,  (iiil  the  number  of  directors  shall  be 
between  fifteen  and  twentv-five  as  determined  by 
the  Board,  and  (iv|  .Sm:ti()n.s  12  and  Article  VIII  will 
provide  that  a  majority  of  the  outstanding  shares 
mav  call  a  special  shareholders  meeting  and  may 
amend  EMCCs  Bv-l^ws 
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(ii)  as  to  which  the  self-regulaton- 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W  . 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
EMCC's  principal  office.  All 
submissions  should  refer  to  File 
Number  SR-EMCC-2001-03  and  should 
be  submitted  by  October  31.  2001 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' ' 

Margaret  H.  McFarland.  I 

Deputy  Secretary 
|FR  Doc.  01-25380  Filed  10-1-01;  8  45  am! 

BILUNG  COOC  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoasa  No.  34-44895;  File  No.  SR-GSCC- 
2001-11] 

S«lf-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Relating  to  Arrangements  To 
Integrate  Government  Securities 
Clearing  Corporation  and  The 
Depository  Trust  &  Clearing 
Corporation 

October  2,  2001 

Pursuant  to  Section  19(b)(l  1  of  the 
Securities  Exchange  Act  ("Act").'  notice 
is  hereby  given  that  on  August  22,  2001, 


the  Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  bv  GSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves 
the  initial  arrangements  for  the 
integration  of  GSCC  with  The 
Depositorv  Trust  &  Clearing  Corporation 
(  ■DTCC")-Z 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  the  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  GSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements, ' 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  the  first 
formal  reguiatorv  step  to  effect  the 
integration  of  GSCC  with  DTCC. 
Specifically,  the  rule  change  would 
implement  certain  changes  in  GSCC's 
organizational  documents  to  facilitate 
the  integration  with  DTCC  and  the 
subsequent  exchange  offer. 

1    Background 

.■\t  its  meeting  on  luly  24.  2001. 
GSCC's  Board  of  Directors  voted  to 
proceed  with  a  plan  for  the  integration 
of  GSCC  and  MBS  Clearing  Corporation 
(■  MBSCC  •)  with  DTCC  ("Plan").-'  Such 
integration  is  expected  to  take  place 
concurrently  with  the  integration  of 
Emerging  Markets  Clearing  Corporation 


( "EMCC")  with  DTCC.s  GSCC  has  been 
advised  that  the  Board  of  Directors  of 
DTCC  has  also  agreed  to  proceed  with 
the  Plan, 

A  principal  goal  of  the  Plan  is  to 
facilitate  the  development  and  timely 
execution  of  a  strategy  to  harmonize  the 
processing  streams  at  GSCC.  MBSCC. 
EMCC,  The  Depository  Trust  Company 
("DTC")  and  the  National  Securities 
Clearing  Corporation  ("NSCC") 
(collectively,  the  "Operating 
Subsidiaries")  for  the  clearance  and 
settlement  of  both  institutional  and 
broker  transactions.  Harmonized 
processing  should  help  to  accommodate 
shortened  settlement  cycles,  address 
increasing  volumes,  improve  risk 
management,  and  lower  transaction 
processing  costs. 

2.  The  Plan 

a.  Exchange  Offer  and  Valuation 

Under  the  Plan.  DTCC  will  form  a 
wholly-owned  subsidiary  ("Acquisition 
Company")  for  the  purpose  of  making 
an  exchange  offer  ("Exchange  Offer")  for 
GSCC  shares.  After  receiving  all 
regulatory  approvals.  Acquisition 
Company  will  conduct  the  Exchange 
Offer  where  GSCC  shareholders  will 
have  the  opportunity  to  exchange  their 
GSCC  common  stock  for  DTCC  common 
stock  on  the  basis  of  the  adjusted  book 
value  of  such  GSCC  and  DTCC  shares. 
Adjusted  book  value  of  the  GSCC  shares 
will  equal  book  value  less  the  retained 
eeimings  of  GSCC  at  the  time  of  (or  as 
of  the  end  of  the  last  full  calendar 
month  preceding)  the  integration  of 
GSCC  with  DTCC.«  Adjusted  book  value 
of  the  DTCC  shares  will  equal  book 
value  less  the  smaller  of  (i)  the  retained 
earnings  of  DTCC  attributable  to  NSCC's 
retained  earnings  at  the  time  of  the 
integration  of  NSCC  and  DTC  with 
DTCC  in  1999  or  (ii)  the  retained 
earnings  of  DTCC  attributable  to  the 
retained  earnings  of  NSCC  at  the  time  of 
(or  as  of  the  last  full  calendeir  month 
preceding)  the  integration  of  GSCC  with 
DTCC.^  Following  a  successful 
Exchange  Offer,  the  GSCC  Shareholder 
Agreement  will  be  terminated. 
Acquisition  Company  will  be  the 
majority  or  sole  (depending  on  whether 
all  GSCC  shareholders  agree  to  tender 


'  17CFR  200  30-l(a|(121. 
15  1.1  SC  78s(bl(ll 


•  DTCX!  is  a  holding  company  for  The  Depositors' 
Trust  Company  and  the  National  Se<;unties  Clearing 
Corporation,  which  are  registered  clearing  agencies. 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  CSCX; 

*  Because  of  the  current  hinctional  integration  of 
operations  of  GSCC  and  MBSCt;  the  integration  of 
GSCC  with  DTCC  is  (.Dntingenl  upon  the  successful 
integration  of  MBS('(.  with  DTCC  and  vice  versa  , 
Securities  Exchange  .\t\  Kelease  No  44838  (Sept. 
24   2001)  IFile  No  SR-V1BS(:(.-2n01-0li 


'•  Pursuant  to  a  separate  plan  for  the  integration 
of  EMCC  with  DTCC.  it  is  contemplated  that  EMCC 
will  become  an  operating  subsidiary  of  DTCC  at  the 
same  time  that  GSCC  and  MBSCC  become  operating 
subsidiaries  of  DTCC.  However,  the  integration  of 
GSCC  and  MBSCC  with  DTCC  is  not  contingent  on 
the  integration  of  EMCC  with  DTCC  and  vice  versa. 
Securities  Exchange  Act  Release  No  44896  (Oct.  2. 
2001)  (File  No.  SR-EMCC-2001-03 1 

*  Such  retained  earnings  are  dedicated  to  GSCC's 
business. 

'  Such  retained  earnings  are  dedicated  to  NSCC's 
business. 
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their  shares)  shareholder  of  GSCC  and 
any  non-tendering  GSCC  shareholders 
will  remain  as  minoritv  shareholders  of 
GSCC. 

b.  Changes  to  GSCCs  Shareholder 
Agreement 

GSCCs  Shareholder  Agreement  will 
be  amended  in  connection  with  the 
Exchange  Offer  in  order  to  eliminate  anv 
restrictions  on  transferring  GSCC  shares 
to  Acquisition  Company. 

c.  Selection  of  GSCCs  Directors  and 
GSCC  Activities 

DTCC.  through  its  wholly-owned 
subsidiary.  Acquisition  Company,  will 
elect  as  directors  of  GSCC  the  persons 
elected  bv  the  shareholders  of  DTCC  to 
be  the  directors  of  DTCC."  GSCC  will 
continue  to  exist  as  a  separate  registered 
clearing  agency  and  will  operate 
essentially  as  it  currently  does  by 
offering  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procenlures.  As  a  matter  of 
DTCC  policy,  GSCCs  retained  earnings 
at  the  time  of  (or  as  of  the  end  of  the 
last  full  calendar  month  preceding)  the 
integration  of  GSCC  with  DTCC  will  be 
dedicated  to  supporting  GSCCs 
business.  GSCC  will  be  sufficiently 
capitalized  for  its  activities  as  a  clearing 
agency. 

d.  DTCCs  Role 

Neither  Acquisition  Company  nor 
DTCC  will  engage  in  clearing  agency 
activities.  Certain  support  functions, 
including  human  resources,  finances, 
audit,  general  administration,  and 
corporate  communications  will 
continue  to  be  centralized  in  DTCC  and 
be  provided  by  DTCC  to  GSCC  pursuant 
to  service  contracts. 

e.  Fair  Representation 

As  a  part  of  the  proposed  integration, 
a  structure  will  be  implemented  in  order 
that  the  Operating  Subsidiaries  will 
satisfy'  the  fair  representation 
requirement  of  Section  17A  of  the  Act 
Specifically,  the  DTCC  shareholders, 
consisting  of  the  current  shareholders  of 
DTCC  and  the  shareholders  of  GSCC, 
MBSCC.  and  EMCC.  which  become 
shareholders  of  DTCC  as  a  result  of  the 
Plan,  will  elect  the  persons  to  serve  on 
DTCCs  Board  of  Directors.  These 


"(iivcn  that  (J.StXIs  initial  post  iiiti'yr.itKni  Uwril 
would  Im'  p1c(  leri  upon  the  pffpctiM'iiess  of  the 
intt>j;rfllion  plan.  (ISIK!  has  ilftcrrnined  to  post|uin(' 
il>  2CX)I  annual  cledion  of  dirf-itors   whii.h  VMUjid 
normally  occur  near  (.alcndar  vear-mid.  with  ihi 
cum-nt  Board  mnainiiiK  in  iiffK  c  until  the  Clan  is 
pffpf  tiiatpd   Should  the  Plan  not  Ikm  oiiif  cffc*  ti\i' 
bv  Marrh  .U.  2(K)2,  then  Ci.SCC  will  (all  an  annual 
nit'Pting  for  the  eltx  tioti  of  dirw  tors  pursuant  to  its 
I  urrfnt  priH  edures. 


individuals  will,  in  turn,  be  selected  by 
DTCC  to  serve  as  the  directors  of  each 
of  the  Operating  Subsidiaries  On  a 
periodic  basis  to  be  determined  b\  the 
DTCC  Board,  rights  to  purchase  DTCC 
common  stock  will  be  relocated  to 
shareholdt^rs  using  the  ser\i(:es  of  any 
one  (jr  more  of  the  Operating 
Subsidiaries  based  upon  their  usage. 
Shareholders  may.  but  will  not  be 
obligated  to.  purchase  some  or  all  of  the 
DTCC  common  stock  to  which  thev  are 
entitled.  Holders  tjf  DTCX;  c  rimmon 
stock  will  be  entitled  to  cumulative 
voting  in  the  election  of  direi  tors 

f.  Committees 

in  addition.  DTCC  will  create  a  Fixed 
Income  Operations  and  Plannini; 
Committee  that  will  include 
representatives  of  members  of  GSCC  and 
MBSCC.  The  Fixed  Inf  ome  Operations 
and  Planning  Committee  wilt  advise  the 
DTCC  Board  and  management  on  its 
policies  and  procedures  with  respe(  I  to 
fixed  income  products  and/or  sfr\  ii  es 
of  the  Operating  Subsidiaries  and  will 
have  certain  other  responsibilities  to  he 
assigned  to  the  C()mmitt«>e 

Furthermore.  GSCC  and  MB.S(  X   will 
establish  a  joint  GSCC/MBSCC 
Membership  and  Risk  Management 
Committee  that  will  include 
representatives  of  participants  of  GSCC 
and  MBSCC  The  )oint  GSCC'MBSCC 
Membership  and  Risk  Management 
Committee  will  advise  GSCCs  and 
MBS(!Cs  Board  of  Directors  and 
management  with  respe<:t  to 
membership,  credit,  and  risk  matters, 
and  will  have  certain  other 
responsibilities  to  be  assigned  to  the 
(Committee. 

g.  Changes  to  DTCCs  and  GSCCs 
Governing  Documents 

DTCCs  Certificate  of  Incorporation, 
By-Laws  and  Shareholders  .Xgreement 
("Basic  Documents")  will  be  amended 
to  extend  to  the  shareholders  of  GSCC. 
MBSCC,  and  EMCC  that  become 
shareholders  of  DTCC  as  a  result  of  the 
Exchange  Offer  the  rights  that  the 
shareholders  of  DTCC  riurrentlv  have 
and,  in  particular,  to  satisfy  the  Fair 
Representation  Requirement  of  the 
Exchange  Act.  The  Basic  Documents 
will  provide  the  following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  ser\e  as  the 
directors  of  each  of  the  Operating 
Subsidiaries,  including  EMCC 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTf'C 
Board  by  the  New  York  Stoc  k  Exchange, 
Inc.,  as  an  owner  of  DTCC  preferreil 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Dealers,  Inc.. 


as  the  owner  ,if  1)T(.(    (ueferred  stock, 
all  directors  will  li.  (■!..(  u--]  .i!i;i  i.fliy  by 
the  owners  of  ni'l  (    -  ^  [liii..  i,  ^nk. 

•  The  rights  Id  purchase  DTCC 

( ummon  sto(  k  will  be  reallocated  to  the 
users  of  eat  h  of  the  Operating 
Subsidiaries  based  upon  their  usage, 
Under  the  Basic  Documents,  these  rights 
will  be  reallocated  on  a  periodic  basis 
to  be  determined  by  DTCCs  Board  and 
in  accordaiK  -  with  the  DTCC 
Shareholders  .Agreement. 

•  DTCC  common  stock  owners  will 
be  able  to  exercise  cumulative  voting  in 
the  election  of  DTCCs  directors 

•  Each  year  the  DTCC  Board  will 
appoint  a  nominating  committee  that 
may  include  both  members  and  non-  * 
members  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiaries  of 
possible  nominees  to  fill  vacancies  on 
the  DTCr  Rnard  the  nominating 
committer  uill  refommend  a  slate  of 
nominees  for  the  hill  DTCC  Board.  The 
DTC( '.  Board  ma\  make  changes  in  that 
slate  before  submitting  nominations  to 
the  holders  of  DTCC  common  stock  for 
election.  The  election  ballot  included  in 
the  proxy  materials  will  provide  an 
opportunity  for  stockholders  to  cast 
their  votes  for  a  person  not  listed  as  a 
nominee.  Because  the  Basic  Documents 
will  provide  for  cumulative  voting, 
certain  large  holders  of  DTCC  common 
stock  ma\  have  a  sufficient  number  of 
shares  to  c^ler  t  a  person  not  on  the  slate 
nominated  for  eie(  tmn  bv  the  DTCC 
Board 

In  addition.  GSCC"s  Certificate  of 
Incorporation  and  By-Laws  will  be 
re\  ised  to  reflec  t  the  changes  in  GSCCs 
corporate  governance  structure,^  GSCCs 
Certificate  of  Incorporation  shall  be 
amended  and  restated  in  accordance 
with  Section  80"  I'f  the  New  York 
Business  Corporation  Law  as  follows: 

•  Current  Article  2  of  the  Certificate 
of  Incorpordtimi  will  be  revised  to  state 
that  the  [Mirinises  for  which  GSCC  is 
lornied  are  tc.  engaue  m  any  lawful  act 
or  ac  ti\  it\  tor  u  hic  b  '  orporations  may 
he  organized  under  Neu  "I'ork  Business 
Corfioration  Law.  provided,  however. 
that  GSCC  IS  not  formed  to  engage  in 
any  act  or  activity  requiring  the  consent 
or  ap|)ro\ri!  of  any  state  official, 
departiiii  nt   hoard,  agency,  or  other 
hodv  with   111  first  obtaining  the  consent 
of  such  boci\ 

•  Th(>  supermajority  voting 
provisions  previously  contained  in 
Article  3  will  be  deleted  since  they  will 
be  unnecessary'  because  DTCC  through 
its  whollv-owned  subsidiary. 


"The  full  text  of  the  pniposed  changes  lo  the 
Ortificate  of  Incorporation  and  lu  the  Hy-L.aw<>  is 
sel  forth  in  Exhibit  A  of  CjStX^'s  rule  fihng. 
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Acquisition  Company,  will  be  the 
controlling  shareholder  of  GSCC. 

•  Current  Article  4  of  the  Certificate 
of  Incorporation,  which  provides  for 
removal  of  directors  by  shareholders, 
will  be  deleted  as  redundant  because 
the  Bv-Laws  contain  a  substantially 
similar  provision 

•  Because  there  are  no  Class  B 
common  shares  currently  outstanding 
and  bet^ause  there  are  no  plans  to  issue 
any  such  shares  prior  to  or  subsequent 
to  the  proposed  integration.  Article  3  (as 
revised.  Article  3)  of  the  Certificate  of 
Incorporation  will  be  modified  to 
eliminate  Class  B  shares.  Because  GSCC 
will  no  longer  have  any  Class  B  shares. 
Article  6.  which  addressed  the 
conversion  of  Class  B  shares  to  Class  A 
shares,  will  be  deleted.  Article  7  (as 
revised.  ,\rticle  5)  will  be  amended  to 
eliminate  the  references  to  classes  of 
shares. 

•  A  new  .Article  4  will  be  inserted  to 
provide  that  GSCC  shareholders  may 
take  action  bv  written  consent  without 
a  meeting  as  long  as  such  consent  is 
signed  by  the  holders  of  outstanding 
shares  having  no  less  than  the  minimum 
number  of  votes  that  would  be 
necessarv  to  authorize  or  take  such 
action  at  a  meeting  at  which  all  shares 
entitled  to  vote  thereon  were  present 
and  voted 

•  A  new  .\rticle  6  will  be  inserted  to 
limit  liability  of  the  directors  to  GSCC 
and  its  shareholders  for  any  breach  of 
duty  provided  that  such  limitation  is 
consistent  with  the  provisions  of  the 
New  York  Business  Corporation  Law 

•  Articles  8A.  8B.  and  4  will  be 
eliminated  because  most  of  the  content 
of  those  articles  is  no  longer  relevant  or 
will  not  be  relevant  after  the  proposed 
integration  sine  e  CiSCC  will  have  a 
controlling  shareholder,  DTCC  through 
its  wholly-owned  subsidiary 
Acquisition  Company  CSCC's  Rules 
currently  address  the  subject  of 
allocation  of  liability  of  failed 
participants  '" 

•  Article  10.  which  refers  to  the 
election  of  the  Vice  Chdirman  of  the 
Board  pursuant  to  a  shareholder 
agreement,  will  be  deleted  because  the 
GSCC  Shareholder  .-Xgreement  will  he 
terminated  as  part  of  the  proposed 
integration 

•  After  the  proposer!  integration. 
Acquisition  C^ompanv.  which  is  wholly- 
owned  by  DTC(!,  will  be  the  ma|orit\  or 
sole  (depending  on  whether  all  current 
GSCC  shareholders  tender  their  shares 
under  the  Exchange  Offer)  shareholder 


of  GSCC.  In  order  to  promote  efficiency 
in  the  governance  of  the  Operation 
Subsidiaries  after  the  Plan  is  completed, 
GSCC's  current  By-Laws  will  be 
jeplaced  with  a  set  of  By-Laws  that 
generally  conform  to  NSCC's  By-Laws." 

GSCC  believes  that  the  proposed  rule 

change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
E.\(  hange  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
GSCC  because  it  is  designed  to 
coordinate  further  the  activities  of  each 
of  the  Operating  Subsidiaries  in  order  to 
help  assure  the  continued  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  in  the  face  of 
changing  business  and  regulatory- 
requirements  for  the  securities  industry. 
The  proposed  rule  change  will  not  effect 
and  is  therefore  consistent  with  GSCC's 
duty  to  safeguard  funds  and  securities 
in  G.SCC's  custody  or  control  or  for 
which  it  is  responsible, 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  dt>es  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  E.xchange  Act, 
GS("C.  as  well  as  each  of  the  other 
Operating  Subsidiaries,  is  a  utility 
created  to  serve  members  of  the 
securities  industrv  by  providing  certain 
complementary  services  that  are 
ant  illarv  to  the  businesses  in  which 
industry  members  t  ompete  with  one 
another. 


'   GSC^r  will  make  ^  separatp  niU"  filing  under 
.Soclion  19(b)  of  the  .^<;t  concerning  amendments  to 
lis  Rules  to  appropriately  reflect  the  integration. 


■ '  CSCCs  By-Uws  will  differ  from  N.SCC"s  By- 
Laws  in  that  (i)  all  references  will  be  gerjtler- 
neutral.  (ii)  Section  \.2  will  provide  that  a  majority, 
rather  than  twenty-five  percent,  of  all  outstanding 
shares  may  make  a  demand  tn  call  a  special 
meeting,  (iii)  Section  1.4  will  provide  for  the  abihtv 
to  notify  shareholders  of  shareholder  meetings 
electronically,  (iv)  Section  1.2  will  set  Ihp  niimhfr 
of  directors  at  a  minimum  of  fifteen  and  maximum 
of  twenty-five,  rather  than  twenty-seven,  (v)  Section 
2.1  will  provide  that  the  number  of  directors  at  am 
lime  shall  be  determined  by  GSCC's  Board  of 
Directors,  (vil  Section  2.9  will  provide  that  GSCCs 
dire<:tors  that  are  also  CSCX;  or  DTCC  officers  may 
not  serve  on  the  Audit  fximmittee.  (vii)  Section  1  1 
will  state  that  the  GSCC  officers  will  include  ihosn 
required  by  statute  and  may  include  a  Chief 
Executive  Officer,  (viii)  the  provisicm  in  Sectiuii  J  J 
that  the  President  shall  be  the  Chief  Executive 
Officer  will  lie  eliminated,  (ix)  the  provision  in 
Section  3,4  that  Managing  Directors  shall,  upon 
request,  advise  and  assist  the  Chief  Operating 
Officer  will  be  eliminatetl.  and  (x)  Article  VIII  will 
provide  that  a  majority  of  the  holders  of  all 
outstanding  shares,  rather  than  all  the  holders  ot  .ill 
outstanding  shares,  may  amend  GSCC's  By-Laws. 


C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW'.. 
Washington.  DC  2054^-0609  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
GSCC's  principal  office.  All  submissions 
should  refer  to  File  Number  SR-G5  CC- 
2001-11  and  should  be  submitted  by 
October  31,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority, '- 

Mar;;aret  H.  McFarland. 

Dt'puty  Srirrtnr,'. 

IFR  Uoc.  01-25.383  Filed  10-9-01;  8:4n  dm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44838;  File  No.  SR- 
MBSCC-2001-01] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
of  Proposed  Rule  Change  Relating  to 
Arrangements  To  Integrate  MBS 
Clearing  Corporation  and  The 
Depository  Trust  &  Clearing 
Corporation 

Scptt^mhfT  24.  2001 

Pursuant  to  Section  19(b)(])  '  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
August  22.  2001,  the  MBS  Clearing 
Corporation  ( "MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below. 
which  Items  have  been  prepared 
primarily  by  MBSCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves 
the  initial  arrangements  for  the 
integration  of  MBSCC  with  The 
Depository  Trust  &  Clearing  Corporation 
("DTCC").-' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements, ' 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  is  the  first 
formal  regulatorv  step  to  effect  the 
integration  of  MBSCC  with  DTCC. 
Specifically,  the  rule  change  would 
implement  certain  changes  in  MBSCC's 
organizational  documents  to  facilitate 


the  integration  with  DTCC  and  th* 
subsequent  exchange  offer. 

1.  Background 

At  its  meeting  nn  iul\  19,  201) i  thr 
Board  of  Directors  of  MBS( ,( ;  voted  to 
proc  eed  with  a  plan  for  the  integration 
of  MBSCC  and  CTOvernnient  Securities 
Clearing  C:orporation  ( "GSCC")  with 
DTCC  ("Plan").-'  Such  integration  is 
expected  to  take  place  concurrently 
with  the  integration  of  Emerging 
Markets  Clearing  Corporation  ( "EMCC") 
with  DTCC  MBSCC  ha.s  been  advised 
that  DTCCh  Board  of  Directors  has  also 
agreed  to  proceed  with  the  Plan. 

A  principal  goal  of  the  Plan  is  to 
facilitate  the  development  and  timely 
execution  of  a  strategy  to  harmonize  "the 
processing  streams  at  MBSCC:,  GSCC. 
EMCC,  The  Depository  Trust  Company 
("DTC'l  and  the  National  Securities 
Clearing  Corporation  ("N'SCC:") 
(collectively.  "Operating  Subsidiaries") 
for  the  clearance  and  settlement  of  both 
institutional  and  broker  transactions. 
Harmonized  pnicessing  should  help  to 
accommodate  shortened  settlement 
cycles,  address  increasing  volumes, 
impro\e  risk  management,  and  lower 
transaction  processing  costs. 

2.  The  Plan 

Under  the  Plan.  DTCC  will  form  (i)  a 
company  that  will  engage  in  a  merger 
with  MBSC'C  ("Operating  Company"). 
lii)  a  company  that  will  own  all  of  the 
capital  stock  of  Operating  Company 
("Holding  Company"),  and  (in)  an 
acquisition  subsidiar\  i   At  quisition 
Company")  tliat  will  make  an  exchange 
offer  ("Exchange  Offer")  for  Holding 
Company  shares,  as  desc;ribed  below 
and  hold  shares  of  Holding  (iompaiu 
received  pursuant  to  the  Exchange 
Offer. 

After  receipt  of  all  necessan' 
regulator>  ,  board,  and  shareholder 
approvals.  Operating  (Company  will 
merge  with  MBSCC  in  a  transaction 
("Merger")  in  which  (i)  the  shareholders 
of  MBSCC  ("MBSCC  Shareholders") 
will  receive  an  equal  number  and  class 
of  shares  of  Holding  Company  stock  for 
their  shares  of  MBSCC  Class  A  and 
Class  B  common  stock:  (ii)  all  of  the 


■ISl'SC   7Hs(b)(l) 

'  DTCC  is  a  holding  company  for  The  Depnsilorv 
Trust  Company  and  the  National  ,S«  urities  Clearing 
Corporation,  which  are  regi.stered  clearing  agencies 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  bv  MBSfX; 


*  Beiause  nf  I  he  current  functional  integration  of 
operalKins  of  MBSCC  and  GSCC.  the  integration  of 
MBSCC  with  UT(X:;  is  contingent  upon  the 
•-uccesshil  integration  of  GSCC  with  DTCC  and  vice 
versa  Sei  unties  Exchange  .\ct  Release  No.  44895 

(cxt  2.  ::ooi)  (Kile  \ti  .SR-(;scc-20oi-iil. 

'"  Pursuant  to  a  sepdrrtte  plan  for  the  integration 
of  EM(X:  with  DTCC  it  i.s  i  ontemplated  that  EMCC 
will  become  an  operating  subsidiary  of  DTCC  at  the 
same  time  that  MB.SCC  and  GSCC  become  operating 
subsidiaries  ot  DTCC   However,  the  integration  of 
MBSCf;  and  (i.SCt   wilh  PTCC  is  not  contingent  on 
the  integration  of  KMC(   with  DTCC  and  vice  versa. 
Securities  Kx<  hange  Act  Release  No.  44896  (Oct.  2. 
20011|FileNo   SR-EMCC-2001-3J. 


Glares  of  MBSCC  will  be  cancelled:  and 
(iii)  all  the  shares  of  Holding  Company 
stock  owned  by  DTCC  will  be  cancelled. 
MBSCC  shareholders  will  have  the 
opportunity  to  vote  against  the  Merger 
and  to  exercise  their  appraisal  rights. 
MBSCC  will  be  the  surviving 
corporation  of  the  Merger. 

Following  a  successful  merger,  the 
MBSCC  Shareholders  Agreement  will  be 
terminated.  The  Acquisition  Company 
will  conduct  the  Exchange  Offer  in 
which  the  shareholders  of  Holding 
Company  ( 'Holding  Company 
Shareholders")  i.e..  former  MBSCC 
Shareholders,  will  have  the  opportunity 
to  exchange  their  shares  of  Holding 
Company  common  stock  for  shares  of 
DTCC  common  stock  on  the  basis  of  the 
adjusted  book  value  of  the  shares  of 
MBSCC  common  stock  that  they 
exchanged  for  their  shares  of  Holding 
Company  common  stock  and  the 
adjusted  book  value  of  the  DTCC 
common  shares.  Adjusted  book  value  of 
MBSCC  shares  will  equal  book  value 
less  the  retained  earnings  of  MBSCC  at 
the  time  of  (or  as  of  the  end  of  the  last 
full  calendar  month  preceding)  the 
integration  of  MBSCC  with  DTCC.  Such 
retained  earnings  will  thereafter  be  used 
only  to  support  the  business  of  MBSCC. 
Adjusted  book  value  of  the  DTCC 
common  shares  will  equal  book  value 
less  the  smaller  of  (i)  the  retained 
earnings  of  DTCC  attributable  to  the 
retained  earnings  of  NSCC  at  the  time  of 
the  integration  of  NSCC  and  DTC  with 
DTCC  in  1999  or  (ii)  the  retained 
earnings  of  DTCC  attributable  to  the 
retained  earnings  of  NSCC  at  the  time  of 
(or  as  of  the  last  full  calendar  month 
preceding)  the  integration  of  MBSCC 
with  DTCC.  Such  retained  earnings  are 
dedicated  to  the  business  of  NSCC, 

Following  a  successful  Exchange 
Offer  'il  .^(  quisition  Company  will  be 
the  nia)oriiy  or  sole  (depending  on 
whether  all  Holding  Company 
Shareholders  agree  to  tender  their 
shares)  shareholder  of  Holding 
Company;  (ii)  Holding  Company  will  be 
the  sole  shareholder  of  MBSCC;  and  (iii) 
any  non-tendering  Holding  Company 
Shareholders  (former  MBSCC 
Shareholders)  will  be  minority 
shareholders  of  Holding  Company. 

DTCC.  through  its  wholly-owned 
subsidiary.  Acquisition  Company,  will 
elect  as  directors  of  MBSCC  the  persons 
elected  by  the  shareholders  of  DTCC  to 
be  directors  of  DTCC,  As  a  subsidiar>-  of 
the  Holding  Company  (and  indirect 
subsidiar>  of  Ac  quisition  Company), 
MBSCC;  will  continue  to  operate 
essentially  as  it  does  nirren?!\    nffering 
its  own  ser\'ices  to  its  ou  ii  ;:.>  niiiers 
[nirsuant  to  separate  legal  arrangements 
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and  separate  risk  management 
procedures. 

Following  the  integration,  MBSCC 
will  continue  to  exist  as  a  separate 
registered  clearing  agency  The  retained 
earnings  of  MBSCC  at  the  time  of  (or  as 
of  the  end  of  the  last  full  calendar 
month  preceding)  the  integration  of 
MBSCC  with  DTCC  will,  as  a  matter  of 
DTCC  policy,  be  dedicated  to 
supporting  the  business  of  MBSCC, 
MBSCC  will  be  sufficiently  capitalized 
for  its  activities  as  a  clearing  agency. 

Acquisition  Company.  Holding 
Company,  and  DTCC  will  not  engage  in 
clearing  agency  activities  Certain 
support  functions,  including  human 
resources,  finances,  audit,  general 
administration  and  corporate 
communications  that  are  now 
centralized  in  DTCC  will  be  provided  bv 
DTCC  to  MBSCC  pursuant  to  service 
contracts. 

After  the  proposed  integration. 
Acquisition  Company,  which  is  whollv 
owned  by  DTCC.  will  be  the  majority  or 
sole  (depending  on  whether  all  Holding 
Company  shareholders,  i  e.  former 
MBSCC  Shareholders,  tender  their 
shares  during  the  Exchange  Offer) 
shareholder  of  Holding  Company, 
which,  in  turn,  will  be  the  sole 
shareholder  of  MBSCC.  In  or  to  promote 
efficiency  in  the  governance  of 
Operating  Subsidiaries  after  the  Plan  is 
completed,  the  current  By-Laws  of 
MBSCC  will  be  replaced  with  a  set  of 
By-Laws  that  conform,  except  for  certain 
small  modifications  •"  and  a  more 
broadly  drafted  indemnification 
provision,  to  the  By-Laws  of  NSCC. 


*Thp  modifirations  include  (il  making  all 
rpferentes  aen'icr-neutral,  (ii)  changing  the 
reft>renc>;s  to  the  State  of  New  York  to  the  State  of 
Delaware  (except  the  reference  in  Section  5  2).  (iii) 
providing  m  Section  1.2  that  a  maiority,  rather  than 
twentv-five  percent,  of  all  outstanding  shares  may 
make  a  demand  to  call  a  special  meeting,  (iv) 
providing  for  the  ability  to  notifv  shareholders  of 
shareholder  mefting.s  p|e<;tronit:allv  in  Section  14. 
(v )  deleting  ihf  provision  addrr-ssiiig  shareholder 
action  bv  written  consent  because  this  is  addressed 
under  Delaware  law,  (vi)  setting  the  iiamber  of 
directors  in  Section  2.1  a!  a  minimum  of  fifteen  and 
maximum  (jf  twentv-fivp,  rather  than  twentv-seven. 
Ivul  providing  ;n  Section  2.1  that  the  numljer  of 
directors  at  anv  time  shall  be  determined  bv  the 
Board  of  Directors  of  VlBSt:(".  (vui)  providing  in 
Section  2  9  that  directors  of  MB.SCC  that  are  also 
officers  of  C.5>(.L  or  DTCt..  rather  than  directors, 
officers  or  t'mpiovees  of  any  MB,S<X  shareholders, 
may  not  servv  on  the  .\udil  Committee,  (ix) 
providing  m  Section  3  1  that  the  officers  of  MBSfX; 
will  include  those  required  bv  statu'*"  and  mav 
include  a  Chief  Executive  (Jffirer,  (xl  eliminating 
the  provision  in  Section  i  3  that  the  President  shall 
be  the  Chief  Executive  Officer,  (xi)  eliminating  th«- 
provision  in  Section  i  4  that  Managing  Directors 
shall  upon  request  advise  and  assist  the  ("hief 
Operating  Officer,  and  Ixii)  providing  in  ,\rti(  le  V  111 
that  a  maiontv  of  the  holders  of  all  oulstandine 
shares,  rather  than  all  the  holders  of  all  outstancim,! 
shares,  mav  amend  the  MBSCC  Bv-Laws 


As  part  of  the  Plan,  a  structure  will  be 
implemented  allowing  for  the  fair 
representation  of  the  members  of  each  of 
the  Operating  Subsidiaries  in  the 
governance  of  DTCC,  Specifically,  the 
DTCC  shareholders,  consisting  of  the 
current  shareholders  of  DTCC  and  the 
shareholders  of  MBSCC,  GSCC,  and 
EMCC.  which  become  shareholders  of 
DTCC  as  a  result  of  the  Plan,  will  elect 
the  persons  to  serve  on  the  Board  of 
Directors  of  DTCC,  These  individuals 
will,  in  turn,  be  selected  by  DTCC  to 
serve  as  the  directors  of  each  of  the 
Operating  Subsidiaries,  On  a  periodic 
basis  to  be  determined  by  the  DTCC 
Board,  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to 
shareholders  using  the  services  of  any 
one  nr  more  of  the  Operating 
Subsidiaries  based  upon  their  usage. 
Shareholders  may.  but  will  not  be 
obligated  to,  purchase  some  or  all  of  the 
DT(X]  common  stock  to  which  they  are 
entitled.  Holders  of  DTCC  common 
stock  will  be  entitled  to  cumulative 
voting  in  the  election  of  directors. 

In  addition.  DTCC  will  create  a  Fixed 
Income  Operations  and  Planning 
Committee  that  will  include 
representatives  of  members  of  each  of 
MBSCC  and  GSCC.  The  Fixed  Income 
Operations  and  Planning  Committee 
will  advise  the  DTCC  Board  and 
management  on  its  policies  and 
procedures  with  respect  to  the  fixed 
income  products  and/or  services  of  the 
Operating  Subsidiaries  and  will  have 
certain  other  responsibilities  to  be 
assigned  to  the  Committee, 

Furthermore,  MBSCC  and  GSCC  will 
establish  a  joint  GSCC/MBSCC 
Membership  and  Risk  Management 
Committee,  which  will  be  comprised  of 
representatives  of  participants  of 
MBSCC  and  GSCC:  The  joint  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  will  advise  the 
Boards  of  Directors  and  management  of 
MBSCC  and  GSCC  with  respect  to 
membership,  credit,  and  risk  matters, 
and  will  have  certain  other 
responsibilities  to  be  assigned  to  the 
(j)mmittee 

DTCC's  Certificate  of  Incorporation, 
By-Laws,  and  Shareholders  Agreement 
("Basic  Documents")  will  be  amended 
to  e.xtend  to  the  shareholders  of  MBSCC, 
GSCC.  and  EMCC,  which  become 
shareholders  of  DTCC  as  a  result  of  the 
Plan,  the  rights  that  the  shareholders  of 
DTCC  currentlv  have  and,  in  particular, 
to  satisfy  the  Fair  Representation 
Requirement  of  Section  17A  of  the 
Exchange  Act.  In  this  regard,  the  Basic 
Documents  will  provide  for  the 
following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  serve  as  the 


directors  of  each  of  the  Operating 
Subsidiaries,  including  MBSCC. 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTCC 
Board  by  the  New  York  Stock  Exchange, 
Inc.,  as  the  owner  of  DTCC  preferred 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Dealers,  Inc., 
as  the  owner  of  DTCC  preferred  stock, 
all  directors  will  be  elected  annually  by 
the  owners  of  DTCC  common  stock. 

•  As  discussed  above,  the  right  to 
purchase  DTCC  common  stock  will  be 
reallocated  to  the  users  of  each  of  the 
Operating  Subsidiaries  based  upon  their 
usage.  Under  the  Basic  Documents, 
these  rights  will  be  reallocated  on  a 
periodic  basis  to  be  determined  by  the 
DTCC  Board. 

•  The  owners  of  DTCC  common  stock 
will  be  able  to  exercise  cumulative 
voting  in  the  election  of  directors  of 
DTCC. 

•  With  respect  to  the  nomination 
process,  each  year  the  DTCC  Board  will 
appoint  a  nominating  committee  that 
may  include  both  members  and 
nonmembers  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiaries  of 
possible  nominees  to  fill  vacancies  on 
the  DTCC  Board,  the  nominating 
committee  will  recommend  a  slate  of 
nominees  from  the  full  DTCC  Board. 
The  DTCC  Board  may  make  changes  in 
that  slate  before  submitting  nominations 
to  the  holders  of  DTCC  common  stock 
for  election.  The  election  ballot 
included  in  the  proxy  materials  will 
provide  an  opportunity  for  stockholders 
to  cast  their  votes  for  a  person  not  listed 
as  a  nominee.  Because  the  Basic 
Documents  will  provide  for  cumulative 
voting,  certain  large  holders  of  DTCC 
common  stock  may  have  a  sufficient 
number  of  shares  to  elect  a  person  not 
on  the  slate  nominated  for  election  by 
the  DTCC  Board. 

The  Certificate  of  Incorporation  and 
By-Laws  of  MBSCC  will  be  revised  to 
reflect  the  changes  in  MBSCC 's 
corporate  governance  structure.' 
MBSCC's  Certificate  of  Incorporation 
shall  be  amended  and  restated  in 
accordance  with  Section  245  of  the 
Delaware  General  Corporation  Law 
("Section  245")  as  follows: 

•  The  amended  and  restated 
Certificate  of  Incorporation  shall  contain 
a  preamble  and  recitals  pursuant  to 
Section  245. 

•  The  fourth  article  of  the  Certificate 
of  Incorporation  shall  be  amended  to 
eliminate  all  references  to  Class  A  and 


■"  The  full  text  of  the  proposed  changes  to  the 
Certificate  of  Incorporation  and  to  the  By-Laws  is 
set  forth  in  Exhibit  A  of  MBSCC's  rule  filing. 
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Class  B  Common  Stock,  including  the 
right  of  holders  of  Class  B  Common 
Stock  to  elect  one  MBSCC  director. 
References  to  Class  B  Common  Stock, 
including  the  right  of  holders  of  Class  B 
Common  Stock  to  elect  a  director,  will 
no  longer  be  necessary  as  MBSCC  will 
be  wholly-owned  by  Holding  Company. 
All  of  MBSCC's  directors  will  be  elected 
by  DTCC  through  its  wholly-owned 
subsidiary,  Acquisition  Company, 
which  will  be  the  majority  or  sole 
(depending  on  how  many  Holding 
Company  shareholders,  i.e.,  former 
MBSCC  shareholders,  tender  their 
Holding  Company  shares  in  the 
Exchange  Offer)  shareholder  of  Holding 
Company.  The  former  holders  of 
MBSCC  Class  B  Common  Stock,  as  well 
as  the  former  holders  of  Class  A 
Common  Stock,  that  participate  in  the 
Exchange  Offer  will  have  the 
opportunity  to  participate  in  the 
governance  of  DTCC  through  the 
election  of  DTCC's  directors. 

•  The  fifth  article  of  the  Certificate  of 
Incorporation  shall  be  stricken  as 
permitted  by  Section  245  of  the 
Delaware  General  Corporation  Law  and 
the  sixth,  seventh,  ninth  and  tenth 
articles  of  the  Certificate  of 
Incorporation  shall  be  deleted  as 
unnecessary.  The  remaining  articles 
shall  be  renumbered  accordingly. 

•  The  eighth  article  (as  revised,  the 
fifth  article)  of  the  Certificate  of 
Incorporation  shall  be  modified  to 
include  a  reference  to  a  testator  or 
intestate  of  a  person  that  is  being 
indemnified. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  (he 
requirements  of  Section  17A  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
MBSCC  because  it  is  designed  to 
coordinate  further  the  activities  of  each 
of  the  Operating  Subsidiaries  in  order  to 
help  assure  the  continued  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  in  the  face  of 
changing  business  and  regulatory- 
requirements  for  the  securities  industry. 
Specifically,  the  proposed  integration 
structure  satisfies  the  fair  representation 
requirement  of  Section  17A  of  the  Act, 
by  (1)  giving  participants,  including 
those  participants  of  MBSCC.  of  each  of 
the  Operating  Subsidiaries  who  are  also 
shareholders  of  DTCC  the  right  to 
purchase  shares  of  DTCC  common  stock 
on  a  basis  that  reflects  their  use  of  the 
services  and  facilities  of  each  of  the 
Operating  Subsidiaries.  This  system  for 
reallocating  entitlements  to  purchase 
shares  of  DTCC  common  stock  among 
participants  will  be  the  same  as  that 
now  employed  by  DTCC  for  reallocating 
entitlements  to  purchase  shares  of  DTCC 


common  stock  among  participants  of 
DTCC  and  NSCC  and  (2)  selecting 
individuals  to  be  directors  of  DTCX. 
(who  will  also  be  directors  of  each  of  the 
Operating  Subsidiaries)  on  a  basis  that 
will  ensure  that  all  major  constituencies 
in  the  securities  industry  will  have  a 
voice  in  the  business  and  affairs  of  each 
of  the  Operating  Subsidiaries  Finally. 
the  proposed  rule  change  will  not  afffH  t 
and  is  therefore  consistent  with,  the 
safeguarding  of  securities  and  funds  in 
MBSCC's  custody  or  control  or  for 
which  it  is  responsible, 

B  Self-Reguhton,'  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBSCC  does  not  belieyp  that  the 
proposed  rulp  change  will  result  in  any 
burden  on  competition  that  is  not 
necessar\-  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  .\r\. 
MBSCC,  as  well  as  each  of  the  other 
Operating  Subsidiaries,  is  a  utility 
created  to  serve  members  of  the 
securities  industn.'  by  providing  certain 
complementary'  services  that  are 
ancillary  to  the  businesses  in  which 
industry'  members  compete  with  one 
another. 

C.  Self-Regulaton  Organization  s 
Statement  nn  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  tn  ihe 
proposed  rule  change  have  been 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i; 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator* 
organization  consents,  the  Commissinn 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  nile  change 
should  be  disapproved 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 


Commission,  450  Fiftli  .Streci    \  W., 
Washington   D  C  20544-0609.  Copies  of 
the  suhmissum,  ail  substn^uent 
amendments,  all  written  statements 
with  ppspet.t  to  the  proposed  ru!>' 
change  that  are  filed  witli  tin 
(  nmmission.  and  all  written 
(ommunications.  relating  to  the 
proposed  rule  change  between  the 
f^nmmission  and  an\  persun  other  than 
those  that  may  be  \Mthhelii  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  (Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
MBSCC's  principal  office.  All 
submissions  should  refer  to  File  No. 
.SR-MBSCC-ZOOl-Ol  and  should  be 
submitted  by  October  31.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

3uthorit\  ** 

Margaret  H   Mi  Garland, 

Deputy  Secretary. 

iFR  F)or    m    2'i382  Filed  10-9-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No,  34-44898:  File  No  SR-NASO- 
2001-64) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers.  Inc.  Adjusting  the  Fees 
Charged  to  Non-NASD  Members  for 
Use  of  the  Nasdaq  National  Market 
Execution  System  and  the  SelectNet 
Service 

(  )i  ti.t).T  ^,  200] 

I'ursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  ').'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
.September  28.  2001    the  National 
Association  of  Securities  Dealers,  Inc. 
(   NASD  ")  through  its  subsidiary,  the 
Nasdaq  Stork  Market,  Inc.  ("Nasdaq") 
filed  with  the  Securities  and  Exchange 
(kimmission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
ha\  e  been  prepared  bv  Nasdaq.  On 
()( tober  2.  2001.  Nasdaq  filed 
Amendment  No,  1  with  the 
Commission. '  The  Commission  is 


"7  CFR  200,30-3(8)1 12). 

'15  11.SC  78s(b)(l), 

'  17  CFR  240  19b-4 

'  See  Letter  from  )ohi)  M  Vetter.  Assistant 
General  Counsel.  Office  of  General  Counsel, 
Nasdaq,  to  Katherine  A.  England.  Assistant 

Conllnucd 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  adjust  the  fees 
charged  to  non-NASD  members  for  uses 
of  the  NNMS  and  SelectNet  by;  (1) 
Replacing  the  per  order  execution 
charge  for  the  execution  of  transactions 
in  SuperSOES  with  a  per  share  charge 
(2)  adding  a  fee  for  the  entn,'  of  orders 
in  the  NNMS  and  SelectNet;  (3) 
modifying  the  fees  for  order  executions 
in  SelectNet;  and  (4)  clarif\ing  the 
distinction  between  fees  charged  fnr 
execution  of  liability  orders  and  non- 
liability orders  in  SelectNet. ■*  Nasdaq 
would  charge  these  fees  tn  national 
securities  exchanges  trading  Nasdaq- 
listed  securities  pursuant  to  grants  of 
unlisted  trading  privileges  (UTP 
Exchanges  ■).  which  are  not  NASD 
members  ' 

The  fees  currenth  in  effect  for 
SelectNet.  the  NNMS.  and  the  SOES 
were  established  through  prior  rule 
filings,'  Thev  were  not.  however.  full\ 
reflected  in  the  text  of  .NASD  Rule>,  ami 

I 

Transaction  Charge  for  Execution  Resulting  *■' 
Order  Entry  Charge 

Directed  Non-Liabihty  Order  Entry  Charge     ... 
Directed  Liability  Order  Execution  Charge 


the  rules  that  currently  reference  such 
fees  are  not  consolidated  in  one  location 
in  the  NASD  Rules  Nasdaq  proposes  to 
adjust  the  fees  for  SelectNet.  the  NNMS 
and  the  SOES  and  consolidate  the  rules 
governing  these  fees  into  NASD  Rule 
701 0(i)  The  rule  language  set  forth 
below  has  been  marked  to  show  the 
proposed  changes  to  the  NASD  Rules  (as 
amended  bv  the  prior  filings).  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 


14714.  Fees  Applicable  to  NNMSj 

((a)  A  fee  for  orders  executed  through 
NNMS  shall  be  assessed  as  follows;] 
[0  .SO  pier  order  execution  for  the  first 

150.000  orders  under  2.000  shares 

executed  monthlv  i entering  party 

onlv)l 
10..10  per  order  executinn  for  all 

remaining  orders  under  2.000  shares 

executed  monthlv  (entering  party 

only)! 
[0.90  per  order  >'\*'t  utmn  for  all 

e.xecuted  orders  of  2.000  shares  or 

more  (entering  party  only)) 

1(b)  For  each  order  entered  bv  an 
NNMS  Order  Entrv  Firm  or  an  .NNMS 
Market  Maker  that  is  canceled,  the 


NNMS  Order  Entry  Firm  or  NNMS 
Market  Maker  that  cancels  such  order 
shall  be  assessed  a  fee  of  $0.25.] 


[4757.  Fees  Applicable  to  SOES] 

[(a)  A  fee  for  orders  executed  through 
SOES  shall  be  assessed  as  follows:] 

[$0.50  per  order  execution  for  the  first 

150,000  orders  executed  monthly 

(entering  party  only)] 
[SO. 30  per  order  execution  for  all 

remaining  orders  executed  monthly 

(entering  party  only)] 

[(b)  For  each  order  entered  by  a  SOES 
Order  Entry  Firm  or  a  SOES  Market 
Maker  that  is  cancelled,  the  SOES  Order 
Entrv-  Firm  or  SOES  Market  Maker  that 
cancels  such  order  shall  be  assessed  a 
fee  of  $0.25.] 


7010.  System  Services 

(a)-(h)  No  change. 

(i)  Transaction  Execution  Sen-ices 

111  SelectNet  Service 

The  following  charges  shall  apply  to 
the  use  of  SelectNet: 


^r^  Broadcast  Message 


Cancellation  Fee 


S2  SOside 

SO  10  per  order  entry  (entering  party  only) 

SO  90  per  order  execution  (entenng  party  only) 

(SO  70;  SO  90  per  order  execution  for  the  first  25  000  orders  executed 

monthly  (entenng  only) 
[SO  50]  SO  60  per  order  execution  for  the  next  25  000  orders  executed 

monthly  (entenng  only) 
SO  10  per  order  execution  for  [all  remaining]  thie  next  200.000  orders 

executed  monthly  (entenng  party  only) 
SO  00  per  orders  execution  for  all  remaining  orders  executed  monthly 
S  25  per  order  cancelled  (canceling  party  only) 


Director  Uiv  isiim  of  NIaikatRflgiilatidn 

i   Dnisioii   I,  r.ommis.sion(Oct^)er2,2001) 

(   Amencinu-n!  \o  1")  The  fees  currently  in  effect 

for  S«>l«t\>'t   the  Nasdaq  \alional  Market 

F.xetulion  S\s'fm  (   NNM.S"  dn(i    .SuperSOES"). 

and  the  Small  Order  Executicm  Sv^it'm  (   SOFS'I 

werf  established  by  SR-NASD-:o(Jl  -i!  m.!  ^rt 

NASD-no— »1   but  these  fees  were  nul  tiiiU  rcni-i-tcd 

in  the  text  of  NASD  Rules  .Sw"  .Securities  Exchange 


Act  Release  No.  44321  (May  18.  2001),  88  FR  2Rrfi7 
(May  24.  2001)  (SR-NASD-2001-3H;  SBCunti.s 
Exchange  Act  Release  No  43001  (June  30,  200(1)  hi 
FR  42741  duly  n.2000)(SR-NASrMK>-4n 
Amendment  No.  1  is  a  technical  amendmenl  thdl 
adds  Exhibit  A  to  the  proposed  rule  i  tidnge  Exhibit 
A  sets  forth  NASD  rule  language  as  modified  bv 
SR-NASD-2001-31  and  SR-NAS[)-(K)-m 
Amendment  No.  1  also  amends  the  text  of  SK- 


N.ASD-2001-M  to  des(;ril>e  the  (  hanges  being  made 
to  the  rule  text  as  amended  by  the  prior  filings 

*  See  note  1 1  in/ra, 

•  Nasdaq  has  filed  a  separate  proposal  to  impose 
these  same  fees  on  N.^SD  members  See  .Securities 
Exchange  Act  Release  No  44899  (October  2.  2001) 
(SR-NASD-2001-63) 

'•  .See  supra  note  3. 
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(For  a  pilot  period  commencing  April 
1,  1999,  and  lasting  until  the  sooner  of 
March  31,  2002  or  the  date  of 
implementation  of  the  Nasdaq  National 
Market  Execution  System,  an  NASD 
member  who  enters  a  directed  SelectNet 
order  that  is  subsequently  executed  in 
whole  or  in  part  will  have  its  monthly 
Directed  Order  Charge  assessed  as 
follows:] 


ISI.OO  per  order  for  the  first  50  000 
directed  orders  executed  that  month 

SO. 70  per  order  for  the  next  50.000 
directed  orders  executed  that  samr 
month 

SO  20  per  order  for  all  remaining 
directed  orders  executed  that  same 
month) 


!E\<H'u!]iinv  ri'siiitiuij  from  broadcast 
mi'ssact'^  u  i ll  f  ( intiiiue  to  be  assessed  at 

d  .S2  .50  {)•■;  si(i(.  rah'  i 

(2)  Nasdaq  National  Market  Execution 

System  iSaperSOES) 

The  foUnwing  charges  shall  apply  to 
the  use  of  the  Nasdaq  National: 


Market  Execution  Svstem: 

Order  Entr>-  Charge  sow  per  order  entry  (entering  party  only) 

Per  Share  Charge $0,001  per  share  executed  for  all  fully  or  partially  executed  orders 

(entering  party  only) 
Cancellation $0.25  per  order  canceled  {canceling  party  only) 

13)  Small  Order  Execution  System  fSOES) 
The  following  charges  shall  apply  to  the  use  nf  the  Small  Order  Execution  System: 

Order  Execution  Charge  $0.50  per  order  execution  for  the  first    150,000  orders  executed 

monthly  (entering  party  only)  $0.30  per  order  execution  for  all  re- 
maining orders  executed  monthly  (entering  party  onlvt 
Cancellation  Fee  $025  per  order  cancelled  (canceling  party  only) 

*  *         *         *         *  SmallCap  securities  on  .S()E,S     Nasdaq  Nas(id(j  tnlieves.  however,  that  while 
n.  Self-Regulatorv  Organization's  ^f^^  implementing  thes*-  svstem  th.^s*  ,  haiiu.-  n-i.uind  to  the  benefit  of 
Statement  of  the  Purpose  of.  and  changes  on  )ulv  9,  2001  and  completed  all  mark.-t  parti.  if.„nts.  they  are 
Statutory  Basis  for,  the  Proposed  Rule  'mplementafion  on  luly  30,  2001.  hh  nmpatihi..  w.th  1;.  current  fee 

Chanee  I  hrough  these  changes,  the  NNMS  has  ^tru(  ture  for  ilie  WM'^   ■.^  in  h  is  based 

become  the  primary  trading  platform  fur  on  \he  numfjer  1  i    .Mi>-r^  ■•x.m  Lited.  The 

In  its  filing  with  the  Commission,  NNM  securities,  and  Select.Net  is  feo  (  hanyrs  inipli'iiiri,!i(i  by  this  rule 

Nasdaq  included  statements  concerning  intended  to  be  used  primarily  for  the  1  han^t  .nc  lie-iuiu'd  a-  n,  inU'rim 

the  purpose  of,  and  basis  for,  the  transmittal  and  execution  of '  non-  rnadifK  aimn  t(   fi.'ein  th>  )  i.  i  (>ss  of 

proposed  rule  change  and  discussed  anv  liability"  orders,  as  well  as  the  aiiKnintj  tho  (  harwt"'  tc  mark'-! 

comments  it  received  on  the  proposed  transmittal  and  execution  of  iiabihtv  partu  ipants  for  u^iiil:  th>  WMS  and 

rule  change.  The  text  of  these  statements  orders  to  market  participants  that  do  nut  SfltH  t\et  nidn' <  l..st!\  vMth  the  costs  of 

may  be  examined  at  the  places  specified  participate  in  the  automatic  expc  ution  prn\idmp  these  ser\  k  e^.  aiui  t.he 

in  Item  IV  below.  Nasdaq  has  prepared  functionality  of  the  NNMS  henefils  thai  the\  pn  a ule  t    niaik.'! 

summaries,  set  forth  in  Sections  A.  B.  xhe  introduction  of  the  NNMS  has  [larlu  ipants   \as(ia(^  f  1,1ns  ti    mif  lenn  iit 

and  C  below,  of  the  most  significant  had  a  dramatic  effect  on  market  additmnal  niodifn  aiKii^  ',   '!i,   ).•■ 

aspects  of  such  statements.  efficiency.  Market  participants  can  plat  e  '^'™'  '"^''^  '"'  "^'^  '^"^'^'^  '"  '"'  ""•*' 

A.  Self -Regulaton' Organizations  SuperSOES  orders  of  up  to  999.999  ^"'"'"^  _         _ 

Statement  of  the  Purpose  of  and  shares,  and  a  single  order  can  be  used  ^"""'''    N-^-^da-j  pmp......  f,    r.p, -i.. 

Statutor\' Basis  for.  the  Proposed  Rule  '"  ^^-^^^^  multiple  quotes  automata  allv  'J'^^''"'  "^'I'-f;'^'''  '•";''  '    '-'-■     '   *" 

Change'  In  contrast,  in  the  pre-SuperSOES  NNMS  whu  h  1- l.ased    n  •!..     ,  .n  ;  ,  ; 

environment,  a  market  participant  haci  nf  order*.  e\e(  uled  per  ni  .n'ti    ^Mih  a 

1,  Purpose  ,0  enter  a  separate  ,SelectNet  order  for  ■'^"  ""1  P'"'  "''"'•  '  *''<ri;.  t  .;  execution  of 

nr,  ia„„,.,.  1,1   9nnn  .K    r          ■  each  quote  that  it  wanted  to  access.  order- thn.uuh  ihe  N\M^   Thus,  for 

On  anuarv  14.  2000,  the  Commission  „,       \,     .   ,      ,     ..         ,.,     mm^c  i  e\ininle    i  tr  ,n- ii  -      1    '  ■  iuin  sharp* 

•  ^,,    1  „„  „,j„,  ., ,„,   „           I      u  Thus,  the  introduction  of  the  NNMS  h.i'.  •  vanipn    a  ,r,in-.aM.    ,j     ,.  .uuu  snares 

issued  an  order  approving  a  rule  change  .      ...       .,         ,        ,   .             ,        ,  unuld  h.   .vs,.-s,.,'  ,  .  .r  sham  rharop  nf 

.Ko..  (11  „<..okr„k„^  tu    KiKivic  significantiv  reduced   he  number  o  wouin  ot  ,,ss, -s,  ,,  .1  ,.  i  snare  cnarge  01 

that:    1    established  the  NNMS.  a  new  ^               -      ,,       .     ,      ,          ,  s;i  oo  \ ^s  i  ^,-  i,,.    .    ,.    m  ..  ,  ,i<,r  charp 

„io»f„^.^  f„,  .K„  ♦.o^-,,^  ,fM     J  orders  required  for  the  trading  o   a  ici\  en  ^i""   ^a'-.!a(J  ,.,.,..    ),,    ,  per  snare 

platform  tor  the  trading  of  Nasdaq  1            r   u                             ^         ^  ,  h  <ree  is  ni.r,    ,i  1  1    .  r  .•,  th^n  a  npr 

M^.-,s     1  xx    I,  w-.KTxt\<'M            ■?•       /ni  vo  ume  of  shares  cnargi  is  niLn  appi    pr..!  1  ttian  a  per 

National  Marke  (  NNM  )  securities:  (2)  order  execution  charge,  in  light  of  the 

modified  the  rules  governing  the  use  of  — —-—7^,  .„,.,,  .        .      ,,,,  enhan,  ed  efnM.n,  ■>     ftheNNMS.In 

Selec^et  for  trading  NNM  issues,  and  ...^rrt  ;:H:,;'::r;;;.,  u,Z;;.^':.:i,SK-  a.ldnn.n   N,..,.,;  ,,. ,.,sthatbv 

(3)  left  unchanged  trading  of  Nasdaq  nasd-w-id  p.roviding  access  to  the  liquidity  needed 


I 
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to  fill  larger  orders,  the  NNMS  provides 
market  participants  with  a  higher-value 
service.  Moreover,  larger  orders  are 
more  likely  than  smaller  orders  to  be 
filled  through  multiple  executions 
against  market  participant  quotes, 
thereby  imposing  more  burden  on 
system  capacity.  Calibrating  the  charge 
for  order  executions  to  their  size  will 
compensate  for  this  additional  burden 
Second  Nasdaq  proposes  to  impose  a 
SO.  10  order  entrv*  charge  on  orders  in 
both  the  NNMS  and  SelectNet.  Nasdaq 
represents  that  this  charge  reflects  the 
fact  that  many  market  participants  enter 
orders  that  have  little  chance  of  being 
filled,  especially  on  days  when  unusual 
market  activity  is  occurring.  For 
example,  traders  may  enter  such  orders 
in  anticipation  of  news  about  a 
company's  earnings  or  the  release  of 
government  macroeconomics  data.  The 
imposition  of  the  charge  recognizes  that 
these  low-probability  orders  impose 
burdens  on  system  capacity  and  that 
market  participants  derive  value  from 
order  entry 

Third,  Nasdaq  proposes  to  modif\-  the 
charges  for  order  execution  in  SelectNet 
to  reflect  its  transformation,  in 
connection  with  the  implementation  of 
the  NNMS,  into  a  system  that  is 
intended  to  be  used  primarily  for  the 
delivery  of  negotiable,  non-liabiiity 
orders  to  market  makers  and  electronic 
communication  networks  that 
participate  in  the  NNTvlS."  Nasdaq  will 
charge  $0.90  per  execution  for  the  first 
25,000  liability  orders  executed  in  a 
month,  SO. 60  per  execution  for  the  next 
25,000  liability  orders  executed.  SO  10 
per  execution  for  the  ne.xt  200,000 
liability  orders  executed,  and  will  assess 
no  order-execution  charge  for  the 
remaining  liability  orders  executed  in  a 
month.  In  addition,  Nasdaq  will  charge 
a  fee  of  SO, 90  per  execution  for  all  nnn- 
liabilitv  orders  executed 

Nasdaq  believes  that  the  proposed 
rule  change  restores  SelectNet  charges 
to  levels  similar  to  those  in  effect  prior 
to  the  implementation  of  the  NNMS. 
with  some  adjustment  to  compensate  for 
the  imposition  of  the  order-entr\'  fee 
described  above.  The  proposed  rule 
change  also  clarifies  the  distinction 
between  fees  charged  for  execution  of 
liability  orders  and  non-liability  orders 
in  SelectNet,  which  was  not  clearly 
delineated  in  the  prior  rule  filing 
establishing  current  SelectNet  fees. '  The 


'  Under  currpnt  rule";.  SelectNet  mav  still  be  used 
for  liabiiit\  orders  bv  111  I  TP  Exchanges  that  choose 
not  to  participate  in  the  aufomatir  oxetution 
hjnctionahtv  of  the  NNMS.  and  liil  other  market 
participant';  directing  orders  to  market  participants 
that  choose  not  to  participate  in  the  automatic 
execution  functionality  of  the  NNMS. 

"See  SR-N.ASD-2001-31  at  note  3. 


distinction  between  order-execution 
charges  for  lidbilitv  and  non-liability 
orders  reflects  the  fact  that  the  NNMS  is 
available  to  market  participants  that  use 
SelectNet  for  entry  of  non-liability 
orders  but  is  not  used  for  conducting  the 
types  of  trades  that  mav  be  executed  as 
liability  orders  on  SelectNet. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act.  which  requires  that 
the  rules  of  the  NASD  provide  for  the 
equitable  alltjcation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls,  and  Section 
15A(bi(6)  of  the  Act.  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
Nasdaq  represents  that  the  fees  are 
designed  to  align  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants,  resulting  in  an  equitable 
allocation  of  charges  based  on  system 
usage  Nasdaq  believes  that  the  fees  are 
reasonable,  since  it  estimates  that 
overall  fees  for  the  NNMS.  SelectNet, 
and  SOES  under  the  rule  change  will  be 
slightly  lower  than  overall  fees  for 
SelectNet  and  SOES  prior  to  the 
introduction  of  the  NNMS. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  nn  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  thi.s  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will; 

(A)  Bv  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington.  D,C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-64  and  should  be 
submitted  by  October  31.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 

Exhibit  A 

This  Exhibit  shows  the  text  of  the 
NASD  Rules,  marked  to  reflect  the 
substance  of  changes  made  by  SR- 
NASD-0&-41  and  SR-NASD-2001-31. 
which  described  certain  rule  changes 
but  did  not  reflect  them  in  amendments 
to  rule  text.  Deletions  effected  by  these 
prior  rule  filings  are  in  brackets,  and 
new  language  added  by  these  prior  rule 
filings  is  underlined. 


4714.  Fees  Applicable  to  NNMS 

(a)  A  fee  for  orders  executed  through 
NNMS  shall  be  assessed  [.  to  be 
allocated]  as  follows:  [the  NNMS  Market 
Maker  executing  the  order  shall  be 
assessed  $0.50  per  transaction  and  the 
NNMS  Order  Entry  Firm  or  NNMS 
Market  Maker  entering  the  order  shall 
be  assessed  $0.50  per  order.] 
SO. 50  per  order  execution  for  the  first 

150,000  orders  under  2.000  shares 

executed  monthly  (entering  party 

only] 


"'17CFR200.30-3(aHl2) 
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$0.30  per  order  execution  for  all 
remaining  orders  under  2,000  shares 
executed  monthly  (entering  party 
only} 

$0.90  per  order  execution  for  all 
executed  orders  of  2.000  shares  or 
more  (entering  party  only] 

(b)  For  each  order  entered  by  an 
NNMS  Order  Entr\-  Firm  or  an  NNMS 
Market  Maker  that  is  canceled,  the 
NNMS  Order  Entry-  Firm  or  NNMS 
Market  Maker  that  gancels  such  order 
shall  be  assessed  a  fee  of  SO. 25. 


4757.  Fees  Applicable  to  SOES 

(a)  A  fee  for  orders  executed  through 
SOES  shall  he  asspssedl.  to  be  alloeatedl 
as  follows;  [the  SOES  Market  Maker 
executing  the  order  shall  be  assessed 
SO, 50  per  transaction  and  the  SOES 
Order  Entr>-  Firm  or  SOES  Market 
Maker  entering  the  order  shall  be 
assessed  $0.50  per  order.) 
$0.50  per  order  execution  for  the  first 

150.000  orders  executed  monthly 

(entering  party  only] 
$0.30  per  order  execution  for  all 

remaining  orders  executed  monthly 

(entering  party  nnlvl 


b !  For  each  order  entered  by  a  SOES 

( )rdt'r  Fntn,-  Firm  nr  :i  SOES  Market 
Mriktr  tiiai  1^     liu  '11  (i  the  SOES  Order 
Entrv  Firm  or  SOES  Market  Maker  that 
cancels  such  order  shall  be  assessed  a 
fee  of  $0.25. 


7010.  System  Services 

(aHh)  No  change. 

(i)  SelectNet  Service 

The  following  charges  shall  apply  to 
the  use  of  SelectNet: 


Transaction  Charge  for  Execution  Resulting  from  Broadcast  Message 
Directed  Order  Charge  "    


S2.50/side 

ISl.OO  (per  execution,  entering. party  only)l 

SO. 70   per   order   execution   for   the  first    25,000   orders    executed 

monthly  (entering  party  only! 
$0.50  per  order  execution  for   the   next   25.000  orders   executed 

monthly  (entering  party  oniyi 
SO.tO  per  order  execution  for  all  remaining  orders  executed  monthly 

(entering  party  only) 
Cancellation  Fee  $-25/  per  order  cancelled  (cancelling  party  only} 


For  a  pilot  period  commencing  April 
1,  1999,  and  lasting  until  (March  .11. 
2001]  the  sooner  of  March  31,  2002  or 
the  date  of  implementation  of  the 
Nasdaq  National  Market  Execution 
System,  an  NASD  member  who  enters  a 
directed  SelectNet  order  that  is 
subsequently  executed  in  whole  or  in 
part  will  have  its  monthly  Directed 
Order  Charge  assessed  as  follows: 

Si. 00  per  order  for  the  first  50.000 
directed  orders  executed  that  month 

$0.70  per  order  for  the  next  50,000 
directed  orders  executed  that  same 
month 

$0.20  per  order  for  all  remaining 
directed  orders  executed  that  same 
month 

Executions  resulting  from  broadcast 
messages  will  continue  to  be  assessed  at 
a  $2.50  per  side  rate. 

[FR  Doc   01-25379  Filed  10-9-01;  8:45  am) 
BILUNG  CODE  801 0-01 -M 


"  In  SR-NASD-01-31,  Nasdaq  proposed  a  fee  of 
S  90  to  be  charged  for  each  SelectNet  order  entered 
and  directed  to  one  particular  market  participant 
that  IS  subsequently  executed  in  whole  or  in  pari 
Nasdaq,  however,  represents  that  it  has  never 
charged  the  fee.  the  fee  therefore  does  not  appear 
in  the  rule  text  above  Telephone  conversation 
between  lohn  M  Yetter.  Assistant  (^neral  Counsel 
Nasdaq,  and  Susie  Cho,  Special  Counsel.  Division, 
Commission  (October  2.  2001) 

'  15  use  78s(b)(l). 

M7CFR240  19b-4 

3  See  Letter  from  )ohn  M  Yetter.  Assistant 
General  Counsel.  Office  of  C^eneral  Counsel, 
Nasdaq,  to  (Catherine  A  England,  Assistant 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-44899:  Fite  No  SR-NASD- 
2001-63] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Imntediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Adjusting  tt>e  Fees 
Charged  to  NASD  Members  for  Use  of 
ttie  Nasdaq  National  Market  Execution 
System  and  tf)e  SelectNet  Service 

October  2,  2001 

Pursuant  to  Section  19(b)(lj  of  thp 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder  ■ 
notice  is  hereby  given  that  on 
September  28,  2001,  the  National 
Association  of  Securities  Dealers,  Inc 
("NASD")  through  its  subsidiary  The 
Nasdaq  Stock  Market,  Inc.  (Nasdaq   : 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Item'- 
have  been  prepared  by  Nasdaq  (In 
October  2,  2001,  Nasdaq  filed 


.Amendment  No.  1  with  the 
Ciimmission  *  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 
as  amended,  from  interested  persons. 

1.  Self-Regulaton."  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  adjust  the  fees 
charged  to  NASD  members  for  use  of  the 
NNMS  and  SelectNet  by;  (1)  Replacing 
the  per  order  execution  charge  for  the 
execution  of  transactions  in  SuperSOES 
with  a  per  share  charge.  (2)  adding  a  fee 
for  the  entrv  of  orders  in  the  NNMS  and 
SelectNet.  (3!  modif\'ing  the  fees  for 
order  executions  in  SelectNet:  and  (4) 
clanf\'ing  the  distinction  ht'TwiH't;  fees 
(barged  for  executjon  nf  lidt);;ity  orders 
and  iion-liabilit\  oniiT^  ni  SciectNet.* 
Nasdaq  has  implemented  the  charges  on 
its  members  as  of  October  1,  2001.* 

The  fees  currently  in  effect  for 
SelectNet,  the  NNMS,  and  the  SOES 
were  established  through  prior  rule 
filings  "  Thev  were  not.  however,  fully 
reflected  in  the  text  of  NASD  Rules,  and 
the  rules  that  currently  reference  such 


Director,  Division  nf  Market  Rcgiilflliii:i 
("Division  '),  C'fimmission  ((Xlobfr  2    2(K11 
(   .Amendment  No   1    )  The  lees  currently  in  effect 
for  SelectNet,  the  Nasdaq  NHlional  Market 
Execution  System  I'NNMS'  and    SuperSOF.S  i 
and  the  Small  Order  Exerutinn  Svstprr.  ,    .SOt.'-'    : 
were  established  bv  SK-NASD-2001-ai  and  SR- 
\ASD-00-41.  but  these  fees  were  not  fully  reflected 
in  the  text  of  NASD  Rules  ,Spf  Sei  unties  Exchange 
Act  Release  No  44.-J21  (Ma\   18,  2001).  66  FR  28767 
(Mav  24,  2001)  (SR-\ASD-20(n-31),  Securities 
Exchange  Art  Release  No  4:i001  llune  30.  2000).  65 
FR  42741  (lulv  11,  20001,  SR-NASD-(X>^M 
Amendment  No    1  is  a  technical  amendment  that 
adds  Exhibit  A  tn  the  proposed  nilf  (  hrtiigc  Exhibit 


A  sets  forth  NASD  rule  language  at  modified  by 
SR-NASD-2001-31  and  SR-NASD-00-41 
Amendment  No  1  also  amends  the  text  of  SR- 
NASD-2001-63  to  describe  the  changes  being  made 
to  the  rule  text  as  amended  by  the  prior  filings 

»  St-e  note  1 3  infra 

^  Nasdaq  has  filed  a  separate  proposal  to  impose 
these  same  fees  on  national  securities  exchanges 
trading  Nasdaq-listed  securities  pursuant  to  grants 
of  unlisted  trading  privileges  ("IITP  Exchanges"), 
which  are  not  NASD  members.  See  Securities 
Exchange  Act  Release  No  44898  (October  2,  2001) 
(SR-NASD-2001-64) 

"See supra  note  3. 
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fees  are  not  consolidatpd  in  one  location 
in  the  NASD  Rules  Nasdaq  proposes  to 
adjust  the  fees  for  SelectNet,  the  NNMS 
and  the  SDES  and  consolidate  the  rules 
governing  these  fees  into  NASD  Rule 
7010(1).  The  rule  language  set  forth 
below  has  been  marked  to  show  the 
proposed  changes  to  the  NASD  Rules  (as 
amended  bv  the  prior  filings)  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 


(4714,  Fees  Applicable  to  NNMS] 

((a)  A  fee  for  orders  executed  through 
NNMS  shall  bp  assessed  as  follows:) 

[0.50  per  order  execution  for  the  first 
150,000  orders  under  2,000  shares 
executed  monthlv  (entering  pdrt\ 
onlv)) 


[0,30  pt'T  order  exef  ution  for  all 
remaining  orders  under  2,000  shares 
executed  monthly  (entering  partv 
only)! 

[0,90  per  order  execution  for  all 
executed  orders  of  2,000  shares  or 
more  (entering  part\  onh  )| 

[(b)  For  each  order  entered  bv  an 
NNMS  Order  Entrv  Firm  or  an  NNMS 
Market  Maker  that  is  f:anceled.  the 
NNMS  Order  Entrv  Firm  or  NNMS 
Market  Maker  that  c;ancels  such  order 
shall  be  assessed  a  fee  of  50,25] 
***** 

[4757  Fees  Applicable  to  SOES] 

[(a)  A  fee  for  orders  executed  through 
SOES  shall  be  assessed  as  follows:] 
[SO, 30  per  order  execution  for  the  first 

150.000  orders  executed  monthlv 

(entering  partv  onlv)l 


[SO, 30  per  order  execution  for  all 
remaining  orders  executed  monthly 
(entering  party  only)] 

[(b)  For  each  order  entered  by  a  SOES 
Order  Entr\-  Firm  or  a  SOES  Market 
Maker  that  is  canceled,  the  SOES  Order 
Entry  Firm  or  SOES  Market  Maker  that 
cancels  such  order  shall  be  assessed  a 
fee  of  SO, 25,] 


7010,  System  Services 

(a)-(h)  No  change, 
(i)  Transaction  Execution  Services 
111  SelectNet  Service 

The  following  charges  shall  applv  to 
the  use  of  SelectNet: 


Transaction  Charge  for  Execution  Resulting  from  Broadcast  Message      $2,50/side 

Order  Entry-  Chorge  SO.IO  per  ordt^r  entry  Irntenng  party  onlvl 

Directed  Son-Liability  Order  Execution  Charge S0.90  per  order  execution  (entering  partv  only) 

Directed  Z.jo/)/7;fv  Order  f.ver(jf;on  Charge  |$0,70l  $0.90  per  order  execution  for  the  first   25,000  orders  exe- 
cuted monthly  (entering  partv  onl\  1 
[$0,50]  $0.60  per  order  execution   for  the   next   25.000  carders  exe- 
cuted monthly  (entering  party  onlv) 
SO.  10  per  order  execution  for  (all  remaining]  (he  ne\7  200.000  orders 

executed  monthly  (entering  partv  onlv) 
$0.00  per  order  execution  for  all  remaining  orders  executed  monthlv 

Cancellation  Fee  S.25/per  order  cancelled  (canteiing  partv  onu) 


[For  a  pilot  period  commencing  ,'\pril 
1,  1999,  and  lasting  until  the  sooner  uf 
March  31,  2002  or  the  datf  nf 
implementation  of  the  Nasdaq  National 
Market  Execution  System,  an  .NASD 
member  who  enters  a  directed  SelectNet 
order  that  is  subsequently  executed  in 
whole  or  in  part  vvil!  have  its  monthlv 
Directed  (3rder  f  Iharge  assessed  ris 
follows  i 


[Si  00  per  order  for  the  first  50.000 
directed  orders  executed  that  month 

SO, 70  per  order  for  the  next  50.000 
directed  orders  executed  that  same 
month 

SO, 20  per  order  for  all  remaining 
directed  ordcirs  executed  that  same 
month] 


[Executions  resulting  from  broadcast 
messages  will  continue  to  be  assessed  at 
a  S2,50  per  side  rate,] 

121  \'asdaq  National  Market  Execution 
System  ISuperSOESI 

The  following  charges  shall  applv  to 
the  use  of  the  \'asdaq  Sational  Market 
Execution  System: 


Order  Entry  Charge SO,  10  per  order  entr,  hntrring  partv  onlvl 

Per  Share  Charge  $0,007  per  share  e.xeruled  for  all  fiillv  or  partialh  i  e\e,  uted  orders 

(entering  party  only  I 
Cane  elhition  Fee  $0.25  per  order  cancelled  ii  unreling  party  onlvl 

I  (3)  Small  Order  Exe(utiiin  System  ISOESI 

The  fnUnwing  rhume^  ^hnU  iipplv  to  the  use  of  the  SmuH  ( >riier  Execution  System: 

Order  Execution  Charge - $o..50  per  order  execution    for  the   first    I.IO.OOO   orders   executed 

J  monthly  (entering  party  only!  SO  :iO  per  order  execution  for  all  re- 
maining orders  executed  monthly  (entering  partv  onlvl 
So  25  per  order  cam  elled  i canceling  partv  onlvl 

II.  Self-Regulatory  Organization's  the  purpose  of.  and  basis  for.  the 

Statement  of  the  Purpose  of,  and  proposed  rule  change  and  discussed  any 

Statutory  Basis  for,  the  Proposed  Rule  comments  it  received  on  the  proposed 

Change  rule  change.  The  text  of  these  statements 

In  its  filing  with  the  Commission.  "^^  ^^  examined  at  the  places  specified 

Nasdaq  included  statements  concerning      '"  '*'''"  '^  ^''•°^-  ^^^^'^^^  has  prepared 

summaries,  set  forth  in  Sections  A.  B, 

and  C  below,  of  the  most  significant 

aspects  of  such  statements. 


Cam  ellation  Fee 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  January  14,  2000,  the  Commission 
issued  an  order  approving  a  rule  change 
that:  (1)  Established  the  NNMS.  a  new 
platform  for  the  trading  of  Nasdaq 
National  Market  ("NNM")  securities;  (2) 
modified  the  rules  governing  the  use  of 
SelectNet  for  trading  NNM  issues;  and 
(3)  left  unchanged  trading  of  Nasdaq 
SmallCap  securities  on  SOES."  Nasdaq 
began  implementing  these  system 
changes  on  July  9.  2001  and  completed 
implementation  on  July  30,  2001. 
Through  these  changes,  the  NNMS  has 
become  the  primary  trading  platform  for 
NNM  securities,  and  SelectNet  is 
intended  to  be  used  primarily  for  the 
transmittal  and  execution  of  "non- 
liability'" orders,  as  well  as  the 
transmittal  and  execution  of  "liability" 
orders  to  market  participants  that  do  not 
participate  in  the  automatic  execution 
functionality  of  the  NNMS. 

The  introduction  of  the  NNMS  has 
had  a  dramatic  effect  on  market 
efficiency.  Market  participants  can  place 
SuperSOES  orders  of  up  to  999,999 
shares,  and  a  single  order  can  be  used 
to  access  multiple  quotes  automatically. 
In  contrast,  in  the  pre-SuperSOES 
environment,  a  market  participant  had 
to  enter  a  separate  SelectNet  order  for 
each  quote  that  it  wanted  to  access. 
Thus,  the  introduction  of  the  NNMS  has 
significantly  reduced  the  number  of 
orders  required  for  the  trading  of  a  given 
volume  of  shares. 

Nasdaq  believes,  however,  that  while 
these  changes  redound  to  the  benefit  of 
all  market  participants,  they  are 
incompatible  with  Nasdaq's  current  fee 
structure  for  the  NNMS  which  is  based 
on  the  number  of  orders  executed.  The 
fee  changes  implemented  by  this  rule 
change  are  designed  as  an  interim 
modification  to  begin  the  process  of 
aligning  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants.  Nasdaq  plans  to  implement 
additional  modifications  to  the  fee 
structures  for  the  NNMS  in  the  near 
future. 

First,  Nasdaq  is  replacing  the  current 
order  execution  charge  in  the  NNMS, 
which  is  based  on  the  number  of  orders 
executed  per  month,  with  a  $0,001  per 
share  charge  for  execution  of  orders 


through  the  NNMS,  Thus,  for  example. 
a  transaction  of  1,000  shares  would  he 
assessed  a  per  share  of  $1.00,  Nasdaq 
believes  that  a  per  share  charge  i.s  more 
appropriate  than  a  per  order  execution 
charge,  in  light  of  the  enhanced 
efficiency  of  the  NNMS,  In  addition. 
Nasdaq  believes  that  by  providing 
access  to  the  liquidity  needed  to  fill 
larger  orders,  the  NNMS  provides 
market  participants  with  a  higher-value 
service.  Moreover,  larger  orders  are 
more  likely  than  smaller  orders  to  be 
filled  through  multiple  executions 
against  market  participant  quotes, 
thereby  imposing  more  burden  on 
system  capacity.  Calibrating  the  charge 
for  order  executions  to  their  size  will 
compensate  for  this  additional  burden. 

Second,  Nasdaq  is  imposing  a  SO  10 
order  entry  charge  on  orders  in  both  the 
NNMS  and  SelectNet  Nasdaq 
represents  that  this  charge  reflects  the 
fact  that  many  market  participants  enter 
orders  that  have  little  chance  of  being 
filled,  especially  on  days  when  unusual 
market  activity  is  occurring  For 
example,  traders  may  enter  sue  h  orders 
in  anticipation  of  news  about  a 
company's  earnings  or  the  release  nf 
government  macroeconomic  data  The 
imposition  of  the  charge  recognizes  that 
these  low-probability  orders  impose 
burdens  on  system  capacity  and  that 
market  participants  derive  value  from 
order  entry. 

Third  Nasdaq  is  modif>-ing  the 
charges  for  order  execution  in  SelectNet 
to  reflect  its  transformation,  in 
connection  with  the  implementatinn  nf 
the  NNMS.  into  a  system  that  is 
intended  to  be  used  primarily  for  the 
delivery  of  negotiable,  non-liabilitv 
orders  to  market  makers  and  electronic 
communication  networks  that 
participate  in  the  NNMS  "  Nasdaq  will 
charge  $0.90  per  execution  for  the  first 
25,000  liability  orders  executed  in  a 
month,  $0.60  per  execution  for  the  next 
25,000  liability  orders  executed.  $0  in 
per  execution  for  the  next  200,000 
liability  orders  executed,  and  will  assess 
no  order-execution  charge  for  the 
remaining  liability  orders  executed  in  a 
month.  In  addition,  Nasdaq  will  charge 
a  fee  of  $0.90  per  execution  for  all  non- 
liability orders  executed 

Nasdaq  believes  that  the  proposed 
rule  change  restores  SelectNet  charges 
to  levels  similar  to  those  in  effect  prior 
to  the  implementation  of  the  NNMS. 
with  some  adjustment  to  compensate  for 


'  Securities  Exchange  Act  Release  No  42344 
(lanuarv  14.  2000),  65  FR  16  (January  25.  2000)  (SR- 
NASD-99-11). 


'Undercurrent  rxiles.  Selei:t.Net  mn\  still  be  useci 
for  liability  orders  bv  (il  I  TP  Exc  hanses  that  choosp 
not  to  participate  m  th«>  automatic  execution 
functionalitv  of  the  NNMS,  and  (ii)  other  market 
participants  direi-ting  orders  to  market  partiripants 
that  choose  not  to  participate  in  the  automatic 
execution  hinctionality  of  the  NNMS 


the  imposition  of  the  order-entrv'  fee 
described  above  The  proposed  rule 
(  hange  also  clarifies  the  distinction 
between  fees  charged  for  execution  of 
liability  orders  and  non-liability  orders 
in  SelectNet  which  was  not  clearly 
delineated  in  the  prior  rule  filing 
establishing  current  SelectNet  fees."  The 
distinction  between  order-execution 
(  harpes  for  liability  and  non-liability 
orders  reflects  the  fact  that  the  NNMS  is 
available  to  market  participants  that  use 
SelectNet  for  entry  of  non-liability 
orders  but  its  not  used  for  conduc:ting 
the  types  of  trades  that  may  be  executed 
as  liability  orders  on  SelectNet. 

2.  Statutorv  Rasiv 

■Nasdaq  tielieves  that  the  proposed 
rule  change  is  consistent  with  Section 
1 54  A(b)(5)  of  the  Act,  which  requires 
that  the  rules  of  the  NASD  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  .inH  issuers  and  other  persons 
usiui:  rtn\  t>u  iiit\  or  system  which  the 
N.ASD  operates  or  controls,  and  Section 
l.'iAlbKf))  of  the  Act,  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discTiminatinn  between 
f  ustomers,  issuers,  brokers,  or  dealers. 
Nasdaq  represents  that  the  fees  designed 
to  align  the  charges  to  market 
partit  ipants  for  using  the  NNMS  and 
.SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
iienefits  that  they  provide  to  market 
participants,  resulting  in  an  equitable 
alloc  ation  of  charges  based  on  system 
usage  Nasdaq  believes  that  the  fees  are 
reasonable,  since  it  estimates  that 
overall  fees  for  the  NNMS.  SelectNet. 
and  the  SOE.S  under  the  rule  change 
will  be  slightly  lower  than  overall  fees 
for  SelectNet  and  the  SOES  prior  to  the 
introduction  of  the  NNMS. 

B  Self-Regulatory  Organization's 
Statemt^nt  nn  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  ,\c{. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Men)bers  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change 


•See  SR-NASI>-2001-31  at  note  3, 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  lor 
Commission  Action 

The  propdspd  ruU'  change  has  hecome 
effective  pursuant  tu  Section 
19(b)(3)(A)(ii)  of  the  Act,'"  and  Rule 
19b-4(f)(2)  thereunder,"  in  that  it 
establishes  or  changes  a  due,  fee,  or 
other  charge  At  any  time  within  60 
davs  of  the  filing  of  such  proposed  rule 
change,  the  (inmmission  mav  summarily 
abrogate  such  rwlf  <  h.uige  if  it  appears 
to  the  Clommissi.iii  that  such  action  is 
ner  fss^rv  isr  apprn[)riate  in  the  public 
mter^^st,  fur  the  protection  of  investors. 
or  otherw  isi-  m  furtherance  of  the 
purposes  of  the  Act, 

IV.  Solicitation  of  Comments 

InterH-,tt>d  fiffsfins  ai.'  uivited  to 
submit  uritt.^n  liata,  \  lews,  and 
argunu'nts  r  i,nr  -Tning  the  foregoing, 
inrludinu  \\  hither  the  proposed  rule 
thangt'  as  duifnded.  is  consistent  with 
the  .-Xt.t   f'er-uns  making  written 
suhmisMtins  should  file  si.x  copies 
therf'iif  with  tht'  Secretary.  Securities 
and  E\(  hang''  Commission,  450  Fifth 
Street.  N\V    Washington,  DC  20549- 
Ofioq  (;upi<'s  lit  the  submission,  all 
subsequ''nt  aiii>'ndments.  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  t!i" 
(;ommission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betweon  the 
Commission  and  any  i)"rs..n.  other  than 
those  that  mav  hi-  '.s  ith.h'dd  from  the 
public  in  act.nrdanr  f  with  the 
provisions  of  t  I    SC.  552,  will  be 
available  for  mspf  tinn  ind  -.opving  at 
the  C(jmmission  s  PuMk   K'terence 


Knom.  Copies  of  such  filing  will  also  be 
d\  ailable  for  inspection  and  cop\  ing  at 
the  principal  office  of  the  NASD  All 
submissions  should  refer  ti  F  ijf  No. 
SR-NASD-2001-63  and  shwul.i  be 
submitted  by  October  31.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '- 

Margaret  H.  McFarland, 

Dcpiitv  Secretary. 

Exhibit  A 

This  E.xhibit  shows  the  text   if  thf 
NASD  Rules,  marked  to  reflect  the 
substance  of  changes  made  bv  SR- 
NASD-00-41  and  SR-NASD-2[)()1-:?  1 . 
which  described  certain  rule  changes 
but  did  not  reflect  them  in  amendments 
to  rule  text.  Deletions  effected  by  these 
prior  rule  filings  are  in  brackets,  and 
new  language  added  by  these  prior  rul" 
filings  is  underlined, 
***** 

4714.  Fees  Applicable  to  NNMS 

(a)  A  fee  for  orders  executed  through 
NNMS  shall  be  assessed!,  to  be 
allocated)  as  follows:  [the  NNMS  Market 
Maker  executing  the  order  shall  b<' 
assessed  $0.50  per  transaction  and  the 
NNMS  Order  Entry  Firm  or  NNMS 
Market  Maker  entering  the  ord-r  shall 
be  assessed  SO  50  per  order.] 
$0.50  per  order  execution  for  the  first 

150,000  orders  ur}der  2.000  sharps 

executed  monthly  (entering  party 

only) 
$0.30  per  order  execution  for  all 

remaining  orders  under  2,000  shares 

executed  monthly  (entering  partv 

only) 


SO  90  per  order  execution  for  ail 
executed  orders  of  2.000  shares  or 
more  (entering  party  only! 

(b)  For  each  order  entered  bv  an 
\'NMS  Order  Entrv  Firm  or  an  NNMS 
Market  Maker  that  is  canceled,  the 
NNMS  Order  p;ntrv  Firm  or  NNMS 
Market  Maker  that  cancels  such  order 
shall  be  assessed  a  fee  of  80.25. 
***** 

4  757,  Fees  Applicable  to  SOES 

(a)  A  tee  for  orders  cxei  uted  through 
SOES  shall  be  assessed!,  to  be  allocated] 
as  follows:  [the  SOES  Market  Maker 
exef:uting  the  order  shall  be  assessed 
SO.tO  per  transaction  and  the  SOES 
Order  Entrv  Firm  or  SOES  Market 
.Maker  entering  the  order  shall  be 
assessed  SO. 50  per  order] 

SO.'tO  prr  order  execution  for  the  tir-^t 

150.000  orders  executed  moiithlv 

(entering  party  onlvl 
So  iO  per  order  e\e(  utini]  tor  all 

remaining  orders  e\e,  uted  mnnthlv 

(entering  party  nnlvi 

ib)  For  each  order  entered  b\  a  SOES 
Order  Entrv  Finn  or  a  SOES  Nlarket 
Maker  that  is  cancelled,  the  SOES  Order 
Entry  Firm  or  SOES  Market  Maker  that 
cancels  such  order  shall  be  assessed  a 
fee  of  50.25. 
***** 

7010   System  Services 

(aj-(h)  \o  t:hange. 

(i)  SelectNet  Service 

The  following  charges  shall  apply  to 
the  use  of  SelectNet: 


Transaction  Ciharge  for  Execution  Resulting  from  Broadcast  Message      S2.50/side 

Directed  Order  Charge  "  [Sl.OO  (per  execution,  entering  party  only)) 

SO. 70   per  order  execution  for   the    first   25.000   orders   exenited 

monthly  (entering  party  only  I 
SO. 50  per  order  execution    for   tlw    /if  \(    j't.OOO   orders    e\,u  ntni 

monthly  (entering  party  onlyj 
SO. 10  per  order  exvcutiun  for  all  remaining  urdi  r>.  executed  nuinthly 
(entering  party  onlyl 
Cdiu.fllation  Fee i S.25/per  order  cancelled  tcancehn^  party  nnlyl 

!^i"  SR-N,^SI>-01-31,  Nasdaq  proposed  a  fee  of  S.90  to  be  charged  for  each  SelectNet  order  entered  and  dirci  led  to  orip  iihiIh  ul.ir  ir,,ir- 

[rii-  ft-e;  the  fee 


ket  particinant  that  is  subsequently  executed  in  whole  or  in  part.  Nasdaq,  however,  represents  that  it  has  never  i  hnrgeil  t 
therefore  does  not  appear  in  the  rule  text  above.  Telephone  conversation  between  John  M.  Vetter,  .Xssjstant  Cieneral  Cium 
Susie  Cho,  Special  Counsel,  Division,  Commission  (October  2,  2001). 


Nasdaq,  and 


For  a  pilot  period  commencinq  .\pril 
1.  1944,  and  lasting  until  IMan  h  )  1 
2001!  the  sooner  of  March  U.  J(H)2  or 
the  date  of  implementation  ul  the 
S'asdaq  \<itional  Market  Execution 
System,  an  \.\SD  member  who  fnters  a 
directed  Select.Not  order  that  is 
subsequently  executed  in  whole  or  in 
part  will  ha\f'  its  monthh  Diret  ted 
Order  Charge  dssessed  as  follows: 


$1.00  per  order  for  the  first  50.000 
directed  orders  exe(  uted  that  month 

$0.70  per  order  for  the  next  50,000 
directed  orders  exet  uted  that  same 
month 

SO  20  per  order  for  all  remaining 
directed  orders  exe(  uted  that  same 
month 


Executions  resulting  from  broadcast 
messages  will  continue  to  be  assessed  at 
a  32. 50  per  side  rate. 

UK  I)o(    ()l-25:iH4  Filed  HM)<Mn.  H  4.5  ..nil 


BILLING  CODE  WIO-OI-M 


Ij  I   .s{.  7«s(b)(:i)(A)(ii) 


"17CFR24n  19l>-4(n(2). 


1"  CF'K  'JOn  ta-,1(rf)(12l 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44897:  File  No.  SR-NASD- 
2001-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Amending  NASD  Code  of 
Arbitration  Procedure  Rule  10333 
Relating  to  Member  Surcharges  and 
Hearing  and  Prehearing  Process  Fees 

C)(  tobtT  2,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (  "Act" 
or  "Exchange  Act"). '  and  Rule  igb-4 
thereunder.  -  ("NASD"),  through  its 
wholly  owned  subsidiar\',  NASD 
Dispute  Resolution.  Inc.  notice  is  hereby 
given  that  on  September  28.  2001.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  through  its 
wholh  owned  subsidiary.  NASD 
Dispute  Resolution,  Inc  ("NASD 
Dispute  Resolution")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1,  11, 
and  III  below .  which  Items  have  been 
prepared  bv  NASD  Dispute  Resolution 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resoluti(»n  proposes  to 
amend  Rule  10333  of  the  NASD  Code  of 
Arbitration  Procedure  ("Code")  to  raise 
member  surcharges  and  hearing  and 
prehearing  process  fees  paid  by 
members.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics:  proposed 
deletions  are  in  brackets. 


10000,  Code  of  Arbitration  Procedure 


10333,  Member  Surcharge  and  Process 
Fees 

(a)  Member  Surcharge 

(J)  Each  member  that  is  named  as  a 
party  to  an  arbitration  proceeding, 
whether  in  a  Claim.  Counterclaim. 
Cross-Claim  or  Third-Party  Claim,  shall 
be  assessed  a  nonrefundable  surcharge 
pursuant  to  the  schedule  below  when 
the  Director  of  Arbitration  perfects 
service  of  the  claim  naming  the  member 
on  an  party  to  the  proceeding. 


•  ISU.S.C,  78s(b)lli 
MTCFR  240  \1h-A 


[2]  For  each  associated  person  who  is 
named,  the  surcharge  shall  be  ass(!ssed 
against  the  member  or  members  that 
employed  the  assof  iatcd  person  at  the 
time  of  the  events  which  gave  rise  to  the 
dispute,  claim  or  controversy.  No 
member  shall  be  assessed  more  than  a 
single  surcharge  in  anv  arbitration 
proceeding 

{.i}  The  surcharge  shall  not  be 
chargeable  to  anv  other  party  under 
Rules  10332(r)  ami  U)205(c)  of  the 
Code 

Member  Sun.hargr  S(  ht-dule 
,\iiii)unt  in  Dispute  Surcharge 

Slil-S2,,iOO  $150 

S2  iOO  Ol-S.'i.OOO   $200 

St  001  01-S10.000    l$300l  S32.5 

.SlO.OOO  01 -S2,T,000   I $400 1  S425 

S2,'i, 000. 01-5,10,000    $600 

.S.10,000  01-S.')0,000    1$800|  $875 

S,=iO, 000  01-5100,000   ,,.  isi.OOO)  SJ.JOO 

SlOO, 000  01-5,500,000  isi.5001  SI. 700 

S=)0(),000  (11-51,000,000  |$2.000l  S2.250 

Si  000,000  01-  l$2.500l  $2,800 

S.'i.OOO.OOO.  • 

S5,000  IIOO  (11-  |$3.000)  3.350 

510,000.000. 

Over  1(1. 1)00  OOO  {$3.6001  $3,750 

[\h\4]  Unchanged 

(icj.T)  If  the  dispute,  (  Idiiii.  or 
controversy  does  not  involve,  disclose, 
or  specifv  money  a  claim,  the  non- 
refundable surcharge  shall  be  iS1.200| 
S1.50U  or  sue  h  greater  or  lesser  amount 
as  the  Director  of  .Arbitration  or  the 
panel  of  arbitrators  may  require,  but 
shall  not  exc  eed  the  maximum  .iiuount 
specified  in  the  s(  hedule 

([d]/?)  Prehranni:  and  Ihuiring  Process 
Fees 

( 1 1  Ea(,h  memtier  that  is  a  party  to  an 
arbitration  proceeding  in  which  more 
than  $25,000  is  in  dispute  will  pay: 

[A]  [a  non-refundable  process  fee  as 
set  forth  in  the  schedule  below  for  each 
stage  of  the  proceeding]  a  non- 
refundable prehearing  process  fee  of 
$750,  due  at  the  time  the  parties  are 
sent  arbitrator  hsts  in  arcnrdnnrr  with 
Rule  10JU8lhll5i:and 

IBl  each  memtwr  that  is  a  partv  to  an 
arbitration  proceeding  wili  pay  a  non- 
refundable hearing  process  fee.  due 
when  the  parties  are  notified  of  the  date 
and  location  of  the  first  hearing  session, 
as  set  forth  in  the  schedule  below. 

121  (The  process  fee  shall  not  be 
chargeable  to  anv  other  party  under 
Rules  10332(c)  and  U)20,t[cJ  of  the 
Code  )  If  an  associated  person  of  a 
member  is  a  party,  the  member  that 
emploved  the  associated  person  at  the 
time  ofihe  events  which  ga\('  rise  to  the 
dispute,  claim  or  controversy  will  be 
charged  the  process  fees|,l.  even  if  the 
member  is  not  a  party.  No  member  shall 
be  assessed  more  than  one  prehennng 


and  one  hearing  process  fee  in  any 
arbitration  proceeding. 

13  j  The  prehearing  and  hearing 
process  fees  shall  not  be  chargeable  to 
anv  other  party  under  Rules  10332(c) 
and  10205(c}  of  the  Code. 

[The  prehearing  process  fee  will 
accrue  according  to  the  schedule  set 
forth  below,  but  will  not  become  due 
until  (1)  the  parties  are  notified  of  the 
prehearing  conference,  or  (2)  if  no 
prehearing  conference  is  scheduled,  the 
parties  are  notified  of  the  date  and 
location  of  the  first  hearing  session.  The 
hearing  fee  will  accrue  and  be  due  and 
payable  when  the  parties  are  notified  of 
the  date  and  location  of  the  first  hearing 
session.  All  accrued  but  unpaid  fees 
will  be  due  and  payable  at  the 
conclusion  of  the  member's  or 
associated  person's  involvement  in  the 
proceeding.  No  member  will  pay  more 
than  one  prehearing  and  hearing  process 
fee  for  any  case.  The  process  fees  will 
stop  accruing  when  either  the  member 
enters  into  a  settlement  of  the  dispute  or 
the  member  is  dismissed  from  the 
proceeding  or,  if  the  member  is  paying 
a  process  fee  as  a  result  of  an  associated 
person  being  named  as  a  party,  when 
the  associated  person  enters  into  a 
settlement  or  is  dismissed  from  the 
proceeding,  whichever  is  later.] 

i  i'ri'ht'iirmi;  I'km  CSS  \v>   Si  tn-dnU' 

(proceedings  where  more  than  $25,000  is  in 
dispute) 

Service  of  Claim  (accrues  when  the 
claim  has  been  submitted  and  is 
ready  to  be  served  on  the  re- 
spondents)           $50 

Case  Preparation  (accrues  when  the 
tlrst  answer  to  the  claim  is  re- 
ceived or  due  and  discovery  or 
motions  pro{;eedings  commence  ...       $150 

Prehearing  Activities  (accrues  when 
the  parties  are  first  notified  of  the 
names  of  any  arbitrators  selef.led 
to  hear  the  matter  or  are  given  the 
names  of  arbitrators  to  select)  $400 


Total 


$600] 


Hcdi  inu  Proc  ess  \  i-e  Schedule 

((accrues  and  becomes  due  and  payable  when 
the  parties  are  notified  of  the  date  and 
location  of  the  first  hearing  session)] 

Damages  Requested  Hearing  Process 

Fee 


$l-$25,000  

S25.000,01-$50,000   

$50.000, 01-$100,000    , 
$100,000  01 -$500, 000 
$500.000. 01-$1. 000,000 
51,000.000.01- 

$5,000,000. 
More  than  $5,000,000  .. 
linspecified   


$0 

$1,000 

[$1.500|  5J. 700 
[$2.5001  $^.750 
|$3.500l  S4.000 
($4 .500]  55,000 

|$5.000]  $5,500 
[$2,000]  $2,200 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutonr'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  C^Dmmission. 
NASD  Dispute  Resolution  included 
statements  conrorning  the  purpose  of 
and  the  hasis  for  the  proposed  rule 
change  and  discussed  any  comment,-,  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below  .NASD  Dispute  Resolution  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatnn.'  Organization's 
Statement  of  the  Purpnsp  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose  .  I 

The  proposed  amendments  to  Rule 
10.333  of  the  NASD  Code  would  raise 
member  surcharges  and  hearing  process 
fees,  which  are  paid  h\  members  onlv. 
by  an  aggregate  of  ten  percent  The 
proposed  rule  change  would  also 
combine  th^  various  current  portions  of 
the  prehearing  process  fee  pdui  by 
members  in  cases  in  which  more  than 
S25.000  is  in  dispute  into  one  fee  of 
S750.  representing  an  increase  of  S150. 
pavahle  at  the  time  arbitrator  lists  are 
sent  to  parties  pursuant  to  Rule 
10308(b)(.5!  of  the  Code.  The  primary- 
purposes  of  the  proposed  fee  incTease 
are  to  fund  \.\SD  Dispute  Resolution's 
share  of  the  cost  of  developing  and 
implementing  a  new  computer  system, 
MATRICS.  which  will  greatly  enhance 
the  administration  of  cases  m  the  forum, 
and  to  give  N.-\SD  Dispute  Resolution 
additional  funds  to  pay  for  inflationary 
cost  increases.  The  proposed  rule 
change  would  also  amend  and 
reorganize  Rule  10333  to  reflect  the 
consolidation  of  the  prehearing  process 
fee  payments,  and  to  make  the  rule 
easier  to  use.  i 

\fpmber  Sunharge  Increase 

Rule  103  i3  I  urrenth'  requires  that 
each  member  that  is  a  p..rt\'  to  an 
arbitration  proceeding,  or  that  employed 
an  associated  person  who  is  a  partv  to 
an  arbitration  proceeding  at  the  time  'if 
events  that  gave  rise  to  the  disput.',  pa\ 
a  non-refundable  member  surcharge. 
The  amount  of  the  surcharge  varies 
depending  on  the  amount  in  dispute. 
ranging  from  Si -50  for  cases  involving 
claims  of  S2.500  or  less,  to  S3. 600  for 
claims  involving  more  than 
SI  0.000.000 

Under  the  proposed  rule  change, 
member  surcharges,  which  were  last 


raised  in  1997.  would  be  raised  bv  an 
aggregate  often  percent.  Actual 
increases  in  each  case  would  range  from 
zero  to  25.7  percent,  depending  on  the 
amount  in  dispute.  The  highest  actual 
per-case  increase  would  be  S350.  Based 
on  anticipated  caseloads,  this  would 
generate  additional  annual  revenue  of 
approximately  Sl.OOO.OOd  |ier  vcar 

Prehearing  Process  Fees 

Currently.  Rule  10333  provides  that, 
in  cases  in  which  the  amount  in 
controversy  exceeds  525.000.  each 
member  that  is  a  party,  or  members  that 
employed  an  associated  person  named 
as  a  party  at  the  time  of  the  events  that 
gave  rise  to  the  arbitration  prof:eeding. 
must  pay  a  prehearing  process  fee  The 
prehearing  process  fee  is  currently 
divided  into  three  segments,  which 
accrue  as  follows:  S5()  a1  the  time  of  the 
service  of  claim;  S150  when  the  first 
answer  to  the  claim  is  received  or  due 
and  discoverv  and  motions  proceedings 
begin,  and  S400  when  the  parties  are 
first  notified  of  the  names  of  any  of  the 
arbitrators  selected  to  hear  the  matter,  or 
are  given  the  names  of  arbitrators  to 
select. 

Under  the  proposed  rule  change, 
these  three  prehearing  process  fees 
would  be  combined  into  a  single  fee  of 
S750.  an  increase  of  $150.  due  at  the 
time  the  parties  receive  the  arbitrator 
lists.  This  would  generate  a  projected 
5850,000  in  additional  revenue  per  year. 

Hearing  Process  Fee  Increase 

Rule  10333  also  requires  that  each 
member  that  is  a  party  to  an  arbitration. 
or  that  emploved  an  assocaated  person 
who  is  a  party  to  an  arbitration 
proceeding  at  the  time  of  the  events  that 
gave  rise  to  the  dispute,  pay  a  hearing 
process  fee,  which  act  rues  when  the 
parties  are  notified  ol  the  date  and 
location  of  the  first  hearing  session  The 
amount  of  the  hearing  process  fee  ranges 
between  SO  and  S5,000  depending  r)n 
the  amount  of  damages  requested 

The  proposed  rule  change  would 
result  in  a  ten  percent  aggregate  increase 
in  the  hearing  process  fee  paid  bv 
members.  Actual  increases  in  each  case 
would  range  from  zero  to  14  percent, 
depending  on  the  amount  in  dispute. 
The  highest  per-case  increase  would  be 
S500.  Based  on  anticipated  c:aseloads. 
this  would  generate  additional  annual 
revenue  of  approximately  Si, 000. 000 
per  year. 

Cyther  Changes  to  Rule  10333 

The  proposed  rule  change  would  also 
reorganize  Rule  10333  to  make  it 
simpiler  to  use.  and  to  conform  the  text 
throughout  the  rule  to  the  proposed 


consolidation  of  the  prehearing  process 
fee  payments.  The  rule  would  be  broken 
into  two  sections:  Members  Surcharges 
and  Prehearing  and  Hearing  Process 
Fees.  Other  than  the  reorganization  of 
the  text,  and  the  increase  in  the 
surcharge  amounts,  the  substance  of  the 
rule  regarding  paym.ent  of  surcharges 
woula  not  be  changed  in  any  material 
respect.  Other  than  the  reorganization  of 
the  text  and  the  increase  in  the  amount 
of  fees,  the  substance  of  the  rule 
regarding  prehearing  and  hearing 
process  fees  would  be  modified  to 
reflect  the  cimsolidation  of  the 
prehearing  process  fee  payments.  In 
addition,  language  in  Rule  10333(d) 
explaining  that  all  accrued  but  unpaid 
member  fees  are  due  at  the  conclusion 
of  the  member's  or  associated  person's 
involvement  in  the  case,  even  in  the 
case  of  settlement,  would  be  deleted. 
NASD  Dispute  Resolution  has 
determined  that  the  language  is  no 
longer  necessary  in  light  of  a  recentlv 
approved  amendment  to  Rule  10306  of 
the  Code,  which  clarifies  that  in  the 
event  of  a  settlement,  parties  remain 
responsible  for  all  fees  incurred  under 
the  Code. ' 

2.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  15A(b)(6)-'  of  the  Act.  which 
requires,  anxing  other  things,  that  the 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulati\e 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  Dispute 
Resolution  believes  that  the  proposed 
rule  changes  will  protect  investors  and 
the  general  public  by  ensuring  that 
NASD  Dispute  Resolution  remains 
adequately  funded  and  able  to  meet  its 
commitment  to  provide  fair, 
expeditious,  and  cost-effective  dispute 
resolution  services  for  investors, 
brokerage  firms,  and  their  employees. 

8.  Self-Regulatnn,'  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change 
will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 


'  Kxi  hangi'  .\(t  RpImsc  \ii.  44.'j7:t  (.^pn'  JO. 
JllODIFiir  No,  SR-\,.\SI>-2nni-21),  hfi  FR  2U2:i 
I.Xpril  :iO,  20O1I 

MdU. S.C.  78o-J(t))|h), 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A) ''  of  the  Act  and  Rule  19b- 
4(f)(2)  thereunder"^  as  establishing  or 
changing  a  due,  fee.  or  other  charge  paid 
solely  by  members  of  the  NASD,  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  nile 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessarv  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
vSecretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  \\V,. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  Tiling  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-62  and  should  be 
submitted  by  October  31.  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegaled 
authority  " 

Margaret  H.  McFarland. 

Dpputv  .Spf  ri'tnn' 

FR  Doc    ()l-2.'3Hf.  Fili'ii  lU-9-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-44888;  File  No.  SR-NYSE- 
2001-38) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Propose<1 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Listing  and 
Trading  Ordinary  Shares  of  Deutsche 
Bank  on  the  Exchange 

September  2H.  _'0(n , 

Pursuant  to  Section  19(b)(1)  nf  thr 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19l>-4  thcnninder,^ 
notice  is  hereby  given  that  on 
September  27,  2001.  the  New  Yurk 
Stock  Exchange,  Inc.  ("Exchange"  or 
"N"^'SE")  filed  with  the  Securities  and 
Exchange  Commission  ("Cnmmis'^ion") 
the  proposed  rule  change  as  described 
in  Items  i  and  II  below,  which  Items 
ha\e  been  prepared  bv  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  cin  the 
proposed  rule  change  from  interested 
persons  and  to  <ipprn\  i>  the  proposal  on 
an  arcf'ler.ited  basi- 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Subslante  ot 
the  Proposed  Rule  Change 

The  N^'SE  pmposes  to  adopt 
interpretations  of  certain  rules  of  the 
Exchange's  Listed  Company  Manual 
("Manual")  to  arcommodate  the  trading 
of  ordinarv  shares  of  Deutx  he  Bank 
Aktiengesell  shaft  i   Deutsche  Bank'").' 
These  interpretations  pertain  to 
Deutsche  Bank  s  proxy  procedures  and 
form  of  shares. 


'•15l'S.C.78s(b|(3)(.M 
"ITCFR  240  lt»l>-»(F)(J) 
"  See  Seirtiun  19(b)(J)l(:) 
78s(b)(.-i)(C). 


if  the  ,^(.1.  15  U.S.C. 


"l/CfR^Otl  .10-3(a)(12). 

"ISUS.C.  78s(b)(l), 

nTCFR  240  l'll)-4 

^The».e  interpri-lations  are  generally  similar  lo 
those  appru\ed  by  the  Commission  in  respect  of 
trading  of  ordinary  shares  of  DaiinleKlhryslor  AG 
and  Celanese  .M':  each  a  stock  corporation 
ini  orporated  under  laws  of  the  Federal  Republic  of 
(rfTmanv   Stv  .Se(  urities  Kxchangc  Act  Relea.se  No. 
40S>i7  t,  (  FK  'iWSS  (October  30.  1998);  Securities 
F\(  h.iiiRf  .\i  t  Release  No.  43044,  65  FR  45B08  (July 

Z■^.  .'(MMll 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  [  r<'[>.iM  i     immaries.  set 
forth  in  Sectiuiib  .\.  B  diuJ  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-ReguIator\' Organization's 
Statement  of  the  Purpose  of.  and 
Stdtuton-  Basis  for.  the  Proposed  Rule 

Change 

1 .  Purpose 

In  1 4L)h  !he  Exchange  facilitated  the 
tr,i(iin^;  n{  the  ordinary  shares  of 
n.i;niii>r<'hrvsler  AG 

l)aiiiil>  rt  hrysler")  by  adopting 
interpretations  of  certain  existing  rules 
of  the  Manual. ■*  The  Commission 
approved  those  interpretations.''  In 
2000,  the  Exchange  facilitated  the 
trading  of  the  ordinary  shares  of 
Celanese  AG  ("Celanese")  by  adopting 
interpretations  that  were  substantially 
similar  to  those  made  in  connection 
with  the  trading  of  the  ordinary  shares 
of  DaimlerChrysler.  The  Commission 
also  approved  those  interpretations." 

The  Exchange's  experience  indicates 
that  since  their  original  listing  on  the 
Exchange,  the  ordinary  shares  of  each  of 
DaimlerChrysler  and  Celanese  have 
traded  on  the  Exchange  without 
liifficulty.  The  Exchange  now  proposes 
to  adopt  similar  interpretations  to 
accommodate  the  listing  and  trading  on 
the  Exchange  of  Deutsche  Banks's 
ordinary  shares.  Because  of  the 
developments  in  German  law  and 
business  practices,  as  well  as  evolution 
of  the  Exchange's  rules,  the  Exchange 
proposes  to  adopt  an  additional 
interpretation  relating  to  form  of  shares 
ofDeutsi  h.  Hank  that  would  allow  the 
Cr(iin.ir\  stiirrv  to  be  in  a  book-entry 
onlv  forni.il   provided  that  the  securities 


■•  Speciflcally.  the  Exchange  accepted  a  form  of 
stock  certificate  that  complied  with  requirements  of 
the  Frankfurt  Stock  Exchange  (   FSE  ) 
notwithstanding  its  variatiim  from  some  of  the 
requirements  in  Paras  501  and  502  of  the  Manual. 
The  Exchange  also  interpreted  Paras.  401.03  and 
Para.  402  of  the  Manual  to  permit  DaimleK^hrysler 
to  solicit  proxies  in  a  manner  that  combined 
characteristics  of  both  (ierman  and  IS.  markets 

» .See  Securities  Exchange  Act  ReUiase  No  40597. 
63  FR  58435  (CJctober  30.  19981 

*  See  Securities  Exchange  Act  Release  No.  43044, 
65  FR  45808  duly  25.  2000) 
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are  "depositor,-  eligible"  as  is  required 
by  Exchange  Rule  227. 

Deutsche  Bank  is  a  stock  corporation 
incorporated  under  the  laws  of  the 
Federal  Republic  of  Germany  Deut.sche 
Bank's  share  capital  consists  of  ordinarv 
shares  issued  in  registered  form  without 
par  value  ("Ordinaiy  Shares'").  The 
Ordinar\'  Shares  will  trade  on  both  th'^ 
FSE  and  the  NYSE  under  the  symbol 
'DB."  The  register  for  the  Ordinan- 
Shares  will  be  administered  by  registrar 
services  GmbH.  Deutsche  Bank's 
transfer  agent  and  registrar  in  Germany, 
and  by  Deutsche  Bank  AG.  the 
company's  "named  "  transfer  agent  and 
registrar  in  the  United  States,  as  well  as 
Mellon  Investor  Services  LLC  ("Mellon" 
or  "L'.S.  Transfer  Agent"),  the  "record 
keeping  transfer  agent"  in  the  United 
States.  Transactions  in  the  Ordinary 
Shares  will  be  cleared  through  the 
central  clearing  systems  of  both 
countries.  The  Depository  Trust 
Company  ("DTC")  in  tne  United  Statps 
and  Clearstream  Banking  AG  Frankfurt ' 
in  Germany 

To  facilitate  the  trading  of  Ordinary 
Shares  of  Deutsche  Bank  on  the 
Exchange,  the  Exchange  proposes  to 
adopt  the  following  interpretations  of 
the  Exchange's  rules:  i 

Voting 

Under  German  law.  only  stockholders 
who  hold  shares  on  the  date  of  the 
stockholders'  meeting  are  entitU>d  to 
vote.  .Accordingly,  the  record  date  for 
voting  at  a  stockholder  meeting  is  the 
meeting  date  In  contrast,  the 
Exchange's  rules  require  10  days'  notice 
of  a  record  datf  and  30  days'  interval 
between  record  and  meeting  dates. 
Deutsche  Bank  will  accommodate  the 
notice  period  in  the  U'nited  States. 

In  Germany,  there  already  are 
procedures  to  distribute  preliminary 
agendas  and  other  information  to 
shareholders  approximately  one  month 
before  the  meeting  Deutsche  Bank  has 
agreed  to  prepare  and  mail  shareholder- 
meeting  materials  approximately  45 
days  prior  to  its  mt-eting.  permitting  the 
solicitation  of  proxies  in  the  I'nited 
States  in  the  currently  accepted  timf 
frame  Deutsche  Bank  also  has  agreed  to 
give  the  Exchange  10  days'  notice  of  the 
record  date 

The  coincidence  of  the  record  and 
meeting  date  also  raises  the  possibility 
that  a  selling  shareholder  could  give  a 
proxy  and  then  sell  the  shares,  with  the 
buyer  also  getting  a  proxy  To  address 


"ClearstHam  International  is  a  clnaring  and 
spttlpment  i  ornpanv  that  is  a  product  of  a  merger 
l)<'lwt>t'n  L>-iit-.<h«'  BorseC;learingand  Luxeniburj;  s 
(.fdi'l  Inli-rnational.  which  bp(.ame  effective  in 
MnjdP,  :iOO(]  Clfarsirpam  Banking  ,^(;  Frankfurt  is 
ri  >iil)SK)ian.  of  CJfarsteam  international 


the  issue  of  possible  double  voting,  both 
the  L'  S.  Transfer  Agent  and  Automatic 
Data  Processing  ("ADP"),  the  proxy 
agent  for  most  member  organizations, 
will  in.slitutf  procedures  to  monitor 
changes  in  the  shareholder  list  between 
the  date  the  proxy  material  is  mailed  out 
and  the  date  of  the  meeting.  These 
procedures  will  he  designed  (i)  to  cancel 
the  votes  of  persons  who  submit  proxies 
but  sell  their  shares  prior  to  the  meeting 
date,  and  (ii)  to  faf;ilitate  voting  by 
persons  who  purchase  shares  after  the 
time  the  proxy  material  is  mailed  out. 
hut  before  the  meeting  date.  A  purpose 
of  the  proposed  interpretation  is  to 
accept  these  procedures  as  being  in 
compliance  with  NYSE  procedures. 

Both  the  U  S  Transfer  Agent  and  ADP 
will  produce  shareholder  lists  on  the 
day  designated  for  mailing  the  proxy 
material  (approximately  .30—45  days 
prior  to  the  meeting).  The  U.S.  Transfer 
Agent's  list  will  reflect  the  names  of 
registered  holders  and  ADP's  list  will 
reflect  the  names  of  beneficial  owners. 
Prior  to  the  meeting  date,  the  U'.S. 
Transfer  Agent  and  .ADP  will  each 
produce  a  current  shareholder  list.  If 
holders  no  longer  appear  on  the  list, 
then  votes  attributed  to  proxies 
submitted  by  them  will  be  canceled.  If 

*  new  holders  appear,  proxy  materials 
will  be  mailed  to  them  by  the  U.S. 
Transfer  Agent,  in  the  case  of  registered 
owners,  and  by  ADP.  in  the  case  of 
beneficial  owners.  The  shareholder  lists 
can  be  updated  periodically  up  until  the 
date  of  the  meeting  If  practicable,  proxy 
materials  will  be  mailed  to  any  new 
holders  on  a  best  effort  basis.  Such  best 
efforts  may  include  electronic 
notification  and  expedited  delivery 
service.  The  prox\  materials  will 
describe  voting  procedures  in  detail. 
Notices  will  be  included  advising  of  the 
automataic  revocation  of  the  proxy  if  the 
holder  sells  stocks  prior  to  the  meeting. 
Finally,  as  a  check  and  balance,  the  total 
vote  cast  in  nominee  name  will  not  be 
permitted  to  exceed  the  total  position  so 
held. 

In  addition.  Deutsche  Bank 
shareholders  can  vote  in  person  at  a 
shareholders'  meeting.  Under  Deutsche 
Bank's  Articles  of  Association,  a 
shareholder  must  give  the  company 
notice  of  his  or  her  intent  to  vote  in 
person  no  later  than  three  business  davs 
prior  to  the  meeting,  and  the  person 

'  must  be  a  record  holrler  on  the  meeting 
date  Deutsche  Bank  will  solicit  proxies 
in  a  manner  consistent  with  the 
Exchange's  rules  applicable  to  non-U. S. 
issuers. 

Form  of  Shares 

The  Exchange  has  been  advised  that 
it  has  become  a  standard  market 


practice  for  German  listed  stock 
corporations  not  make  share  certificates 
available."  Consistent  with  this  practice, 
Deutsche  Bank's  shareholders  generally 
have  no  right  to  individual  shares  in 
certificate  form. 

The  Exchange  proposes  to  adopt  an 
interpretation  that  would  allow  the 
Ordinary  Shares  to  be  in  a  book-entry 
only  format,  provided  that  the  securities 
are  'depositont'  eligible"  as  is  required 
by  Exchange  Rule  227.  Investors  will  be 
able  to  hold  their  interest  in  the 
Ordinary  Shares  in  "street  name"  or  in 
their  own  name  through  a  system  for 
direct  registration  of  shares  ("DRS")  in 
the  United  States. 

Under  the  book-entry*  only  system,  the 
Ordinary  Shares  are  represented  by  one 
or  more  global  certificates  deposited 
with  Clearstream  Banking  AG  Frankfurt, 
the  German  central  depository-.  No 
individual  physical  certificates  will 
generally  be  issued.  It  is  expected  that 
U.S.  holders  of  the  Ordinary  Shares 
would  hold  their  interest  in  the  global 
certificates  in  street  name  through  DTC 
in  the  United  States.  Investors  who 
choose  to  hold  their  interest  in  the 
Ordinary  Shares  through  DRS  will  be 
able  to  update  ownership  information 
directly  with  the  U.S.  Transfer  Agent. 

In  the  event  individual  certificates  in 
respect  of  the  Ordinary  Shares  are 
issued,  they  will  comply  with 
applicable  interpretations  relating  to  the 
form  of  stock  certificates  developed  for 
DaimlerChry'sler.'' 

Based  on  the  foregoing,  the  Exchange 
believes  that  it  is  appropriate  to  approve 
ordinary  shares  of  Deutsche  Bank  for 
listing  and  trading  on  the  Exchange. 

2.  Statutory-  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act '"  in  general,  and 
with  Section  6(h)(5)  in  particular."  in 


■^  1  mltT  lh<'  Onndii  .St™  k  (iiirixirrttion  At  I 
(.•\klii'ni;»-si>tz|.  d  slock  ( iirpordiinn  in  permiltwi  tii 
ri'slrict  or  fxchidf  the  shdrcholdors'  right  In  request 
the  issviiince  of  share  (.ertificalcs   Six  h  restrii  tion 
or  exclusion  must  ()e  provided  in  the  stof  k 
corpiiralion's  articles  of  ,iss<«  iatioii.  If  the  arti(  l(>s 
of  association  pro\ide  for  such  restru  lion  or 
exclusion,  the  shareholders'  rights  uill  tx" 
represented  bv  an  interest  in  one  or  more  glolwj 
share  I  ertifii  ates  represenlinf;  the  entire  share 
(  apilal  of  the  stoi  k  (  orporalioii 

''Note  that  the  recent  eliiiunation  ut  Ihe 
Kxchange  .s  printini;  and  engras  mi;  requirements 
will  affei  t  that  interpretation   .See  .Securities 
Exch.inge  Art  Release  \o   44,iV):;.  (iH  TR  :mH(W-l)l 
(.■\uRus(  1.  2(H)1).  The  interprelati<in  regarding  the 
form  of  stiK  k  (  erlifu  ate  de\  eloped  tor  Daimler 
(!hr\sler  permitted  vigiietli-s  not  to  U-  hilU  steel 
engra\ed  and  permitted  Ihe  form  of  endorsement  to 
prn\ide  for  t.erman  registr\    .^s  part  of  Ihe 
ehnunatloii  of  Ihe  Exchange  s  printing  and 
engraving  requirement,  vignelles  are  no  longer 
required  liv  the  Manual 

"■15l-..S.(:,  7RfIb). 

"ISl'.S.C.  78f(b)(.'>l 
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that  it  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  protect 
investors  and  the  public  interest  and 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change. 

IH.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  2054^-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-2001-38  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication]. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciu-ities 
exchange.  '^  in  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b(5)  of  the  Act,  which  requires  that  the 


'^  In  approving  this  proposal,  the  CUimmission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation  15  U  S.C  78c(f) 


rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  df 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  secunties 
system,  and  protect  investors  and  the 
public  interest.  ' '  The  Commission 
believes  that  the  proposed  rule  change 
will  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market,  and  will  protect  investors  and 
the  public  interest,  by  enabling  tho 
NYSE  to  serve  as  a  market  for  shaft's  of 
Deutsche  Bank  (rather  than  American 
depositary  receipts)  while  maintaining 
the  standards  that  are  substantialh 
equivalent  to  the  NYSE's  existing 
standards. 

The  Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  interpret  the 
Manual  to  permit  Deutsche  Bank  shares 
to  be  in  book-entr\'  format  only. 
provided  that  the  securities  are 
"depositor)'  eligible"  as  required  by 
Exchange  Rule  227  The  interpretation 
is  necessary  to  accommodate  the  fact 
that  Deutsche  Bank  shareholders 
generally  have  no  right  to  individual 
shares  in  certificate  form.  In  the  p\pnt 
that  individual  certificates  are  issued. 
the  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  interpret 
the  Manual  to  permit  it  to  list  shares  of 
Deutsche  Bank  despite  differences  from 
the  Manual's  standards  for 
endorsement. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  NYSE  to  interpret 
the  Mcinual  to  accept  Deutsche  Bank  s 
proxy  procedures.  By  mailing 
stockholder  meeting  materials 
approximately  45  days  prior  to  its 
annual  meeting,  Deutsche  Bank  will 
give  shareholders  the  same  type  of 
advance  notification  provided  for  in  the 
Manual.  Moreover,  Deutsche  Bank  s 
proxy  procedures  will  cancel  proxies  for 
shares  sold  prior  to  the  meeting,  and 
will  facilitate  voting  by  persons  who 
purchase  shares  during  the  month 
leading  up  to  the  meeting.  In  that  way. 
the  Exchange's  proxy  procedures 
regarding  Deutsche  Bank  appear  to  be 
substantially  equivalent  to  the  NYSE  s 
existing  standards,  by  permitting  the 
votes  cast  at  the  annual  meeting  to 
accurately  reflect  the  company's 
shareholders  at  the  time  of  the  meeting 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  proposal  in  the 
FEDERAL  REGISTER.  According  to  the 
Exchange,  the  trading  of  Deutsche  Bank 
shares  is  scheduled  to  commerce  as 
early  as  October  3,  2001   The  Exchange 
states  that  approval  of  the  rule  change 


by  the  date  will  facilitate  the 
maintenance  of  an  orderly  market  in  the 
shares  of  Deutsche  Bank  The  Exchange 
further  stales  that  without  accelerated 
approval  of  this  proposed  rule  change. 
there  will  be  uncertainty  in  the  market 
regarding  the  furm  of  Deutsche  Bank 
(  ertificates  and  the  procedures 
governing  Deutsche  Bank  proxies. 

The  Commission  finds  good  cause. 
pursuant  to  Section  19(b)(2)  of  the 
Act.  '^  for  approving  the  proposed  rule 
t  hange  prior  to  the  thirtieth  day  after 
the  date  of  (luhlH.ation  of  notice  thereof 
in  the  Federal  Register  The 
(jiniinission  Selievi'^  that  it  is  necessary 
to  approve  the  NYSE  s  proposal  on  an 
accelerated  basis  to  permit  the  public  to 
begin  to  trade  the  newly  issued 
Deuts(  he  Bank  shares  on  the  NYSE 
withfjut  doubts  about  whether  the  book- 
entrv  only  shares  are  acceptable  under 
NYSE  rules,  and  without  question  about 
how  Deutsche  Bank  will  conduct  proxy 
voting. 

v.  Conclusion 

It  IS  ihfretnrp  ordrred.  pursuant  to 
Section  19(hl!2;  ..f  the  Art.  '"■  that  the 
proposed  rule  t  hange    SK-NYSE-2001- 
38)  is  hereby  approv  ed  on  an 
accelerated  basis 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'" 

MarKarcl  H.  McFarland, 

Deput;  Sfcrftnn 
KR  I)o(    01-2.S38S  Filed  10-09-01.  8:45  amj 

BILUNG  COOE  M10-01-M 


SMALL  BUSINESS  ADMINtSTRADON 
[D»ctaration  of  Dtuster  #3367] 

State  of  Florida 

DeSoto.  Flagler,  Putnam  and  Saratota 
Counties  and  the  contiguous  counties  of 
Alachua.  Bradford  C^harlotte,  Clay, 
Glades.  Hardee,  Highlands  Manatee, 
Marion,  St   )ohns  and  Vfilusia  m  the 
State  of  Florida  constitute  a  disaster  area 
due  to  damages  from  heavy  rainfall, 
winds  and  severe  flnrxiing  caused  by 
Tropical  Storm  dabnelle  which  made 
landfall  on  September  14,  2U01 
Applications  for  loans  for  physical 
damage  ma\'  be  filed  until  the  close  of 
business  on  November  30.  2001  and  for 
economic  injury  until  the  close  of 
business  on  luly  1.  2002  at  the  address 
listed  below  or  other  lot  all\  announced 
locations:  US  Small  Hii-itH^-. 
Administration,  Disaster  Area  2  Office, 


"15  use  78f(b)(5). 


•M5  US.C.  78s(bH2). 
'•17CFR200.30-3|a)(12) 
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One  Baltimore  Place.  Suite  ,^00,  .\tlant,i 
GA  30308. 

The  interest  rates  are: 


I 


Percent 

For  Physical  Damage 

Homeowners  Witti  Credit 

6  ^50 

Available  Elsewhere      

Homeowners  Without  Credit 

Available  Elsewhere 

3  375 

Businesses  With  Credit  Avail- 

able Elsewhere              

8  0O0 

Businesses  and  Non- Profit 

1 

Organizations  Without 

Credit  Available  Elsewhere 

4000 

Others  (Including  Non-Profii 

Organizations)  With  Credit 

Available  Elsewhere  

7  125 

For  Economic  Iniun/ 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where        

4000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  .?:<6711  and  fnr 
economic  injurv  the  number  assi^jned  is 
9M900G 

(C^atalog  of  Federal  Domestic  Assistance 
Program  N'os.  59002  and  .59008.) 

Dated:  October  I.  2001. 
Hector  V.  Barrelo.  | 

Admini'^trator 

IFR  Do(    ()1-25:M7  FiJ.'d  lU-4-01,  8:45  am] 

BILLING  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3347  (Amendment 
*6)] 

State  of  Texas;  I 

In  ac:corddnce  with  ,i  notice  re(  (>i\fii 
from  the  Federal  Emergency 
Management  Agencv.  dated  October  ,1. 
2001.  the  dbo\-e-numbered  Declaration 
IS  hereby  amended  to  e.xtend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  rf^sulf  of  this 
disaster  to  October  22   JOOI 

.•\ll  other  information  remains  th*' 
same,  i.e  .  the  deadline  for  filing 
applications  for  loans  for  economic 
injur%-  is  March  8,  2002. 

(C^tdi()>;  lit  Fi'ilfTHJ  IJomestii  .\s.stslance 
Program  Nos   59002  dnd  59008.) 
Datfd   Otoher  4,  21)01  i 

Hertiert  L.  Mitchell. 

.-lssor/i;ff  .{(imnu^trntor  tnr Disaster 

Assi'itcin(  ^• 

\VK  D<)(    1)1-254  10  I  ilf()  ;()-<V-()l.  H  45  ami 

BKJJNG  COOe  802&-01-P 

\ 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV— North  Florida  District 
Advisory  Council;  Public  Meeting 

The  Small  BuMnes.^  Administration 
Region  I\'  North  Florida  District 
Advisory  Council,  located  in  the 
geographical  area  of  facksonville. 
Florida,  will  hold  a  public  meeting  at  12 
p  m  eastern  time  on  Thursday.  October 
1 1    2001 .  at  the  U.S.  .Small  Business 
.\(iministration.  North  Florida  District 
Office.  7825  Bavnieadows  Way.  Suite 
lOOB.  Jacksonville.  Florida  32256.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  Small 
Business  Administration,  or  others 
present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
U'ilfredo  f  Gonzalez.  District  Director, 
in  writing  by  letter  or  fa.x  no  later  than 
September  21,  2001.  in  order  to  be  put 
on  the  agenda.  Wilfrecio  }  Gonzalez. 
District  Director.  U.S.  Small  Business 
.administration.  .North  Florida  District 
Office.  7825  Bavnieadows  Way.  Suite 
lOOB.  Jacksonville.  Florida  32256.  (904) 
443-1900  phone  (91)4)  443-1980  fax. 

For  further  information,  write  or  call 
Nancy  N.  Collazo,  U.S.  Small  Business 
Administration.  7825  Bavmeadows 
Way.  Suite  100-B.  lacksonville.  Florida 
32256-7504.  telephone  (904) 443-1970. 

Steve  Tupper, 

Cominittfn  Management  Officer. 

IFR  Doc  01-25,369  Filed  10-9-01:  8:45  am] 

BILLING  CODE  802S-01    P 


SOCIAL  SECURITY  ADMINISTRATION 

Presidents  Commission  To 
Strengthen  Social  Security 

AGENCV:  Social  Soi  iiritv  .-Xdministration 

(S.SA) 

ACTION:  ^Announcement  of  meeting 

iucdtion. 

DATES:  0<  tober  IR.  2001.  10  am  -3  p.m. 
ADDRESSES:  Park  Hyatt  Ballroom.  Park 
Hvatt  Washington.  24th  at  M  Street 
NW..  Washington   DC:  20037.  (202)  789- 
1234. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Register  notice  announcing  the 
October  IH  meeting  of  the  President's 
(Commission  to  .Strengthen  Social 
Security  did  not  ine:lude  a  meeting 
location.  The  purpose  of  this 
announcement  is  to  provide  the  meeting 
location 

The  Commission  will  meet 
commencing  Thursday.  October  18,  at 
10  a.m.  and  ending  at  3  p  m..  with  a 
break  for  lunch  between  noon  and  1 


p.m.  A  series  of  panels  will  present 
testimony  to  members  of  the 
Commission.  Panelists  will  include 
young  Americans,  academics,  and 
technical  experts. 

Dated:  October  3.  2001. 
Michael  A.  Anzick, 

Designated  Federal  Officer. 

[FR  Doc.  01-25441  Filed  10-9-01;  8:45  ami 

BILLIfMj  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3806] 

Bureau  of  Population,  Refugees,  and 
Migration;  Information  Collection 

ACTION:  30-Day  Notice  of  Information 
Collection:  Refugee  Biographic  Data, 
0MB  #  1405-0102. 


SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of 
Population,  Refugees,  and  Migration 
(PRM). 

Title  of  Information  (Collection: 
Refugee  Biographic  Data. 

Frequency:  On  occasion. 

Form  .\ umber:  N/A. 

Respondents:  Refugees  Abroad. 

Estimated  S'umber  of  Respondents: 
80.000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  40.000 
hours. 

Public  comments  are  being  solicited 
t(3  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
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FOR  FURTHER  ADOmONAL  INFORMATION: 

Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Office  of 
Admissions,  Bureau  for  Population, 
Refugees,  and  Migration.  U.S. 
Department  of  State,  Washington,  DC 
20520  (202-663-1056).  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20530,  (202)  395-5871. 

Dated:  August  17.  2001 
lames.  P.  Kelley, 

Executive  Director.  Bureau  of  Population. 
Refugees  and  Migration.  Department  of  State 
|FR  Dot;  01-25273  Filed  10-9-01;  8;4.S  ami 
BILUNG  CODE  4710-3^-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3810] 

Culturally  Significant  Obfects  Imported 
for  Exhibition  Determinations:  "Eartti 
and  Fire:  Italian  Terracotta  and 
Sculpture  from  Donatelio  to  Cartova" 

DEPARTMENT:  Department  of  State. 
ACTKDN:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.),  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Earth  and 
Fire:  Italian  Terracotta  and  Sculpture 
from  Donatelio  to  Canova,"  imported 
from  abroad  for  the  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Museum  of 
Fine  Arts.  Houston,  Texas,  from  on  or 
about  November  18,  2001  to  on  or  about 
February  3,  2002  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 


44,  301  4th  Street.  S.W..  Room  700, 
Washington.  DC  20547-0001 

Dated:  September  28.  2(K)'l 
Helena  Kane  Finn, 

Acting  Assistant  Secretar,  for  Educational 
and  Cultural  Affairs.  United  States 
Department  of  State. 

IFR  Doc   01-25404  Filed  10-9-01    8:45  am] 
BiLUNG  CODE  471(M)»-P 

DEPARTMENT  OF  STATE 
[Public  Notice  3808} 

Determination  Regarding  Export- 
Import  BanIc  Financing  of  Certain 
Defense  Articles  and  Services  for  the 
Government  of  the  Dominican 
Republic 

Pursuant  to  section  2(b)(R)  df  thf 
Export-Import  Bank  Act  of  1945.  as 
amended  (the  'Act").  Executive  Order 
11958  of  January  IH,  1977.  a.s  amonded 
by  Executive  Order  12680  of  lulv  5 
1989,  and  State  Department  Delf^gatnni 
of  Authority  No  245  of  April  2 :^  2001 
I  hereby  determine  that: 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  the 
Dominican  Republic  has  requested  U.S. 
Export-Import  Banic  (Ex-Im)  financing, 
the  six  naval  patrol  vessels  to  be  rebuilt 
and  the  two  new  naval  patrol  vessels  to 
be  purchased,  are  being  sold  primarily 
for  anti-narcotics  purposes. 

(2)  The  sale  of  such  defense  articles 
and  services  is  in  the  national  interest 
of  the  United  States. 

(3)  The  requirement  for  a 
determination  that  the  Government  of 
the  Dominican  Republic  has  complied 
with  all  U.S. -imposed  end  use 
restrictions  on  the  use  of  defense 
articles  and  services  previously 
financed  under  the  Act  is  inapplicable 
at  this  time  because  no  such  prior  sales 
have  taken  place 

(4)  The  requirement  for  a 
determination  that  the  Government  ui 
the  Dominican  Republic  has  not  used 
defense  articles  or  services  previoiislv 
provided  under  the  Act  to  engage  in  a 
consistent  pattern  of  gross  violations  of 
internationally  recognized  human  rights 
is  also  inapplicable  at  this  time  As 
stated  above,  no  such  pnor  transactions 
have  taken  place. 

This  determination  shall  be  reported 
to  Congress  and  shall  be  published  in 
the  Federal  Register 

Dated:  August  27.  2001. 
Richard  L.  Armitage, 

Deputy  Secretary  of  State.  Department  of 

State 

[FR  Doc  01-25402  Filed  10-9-01.  8  45  ami 

MLUNO  COOC  4710-07-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3809] 

Privacy  Act  of  1974,  as  Amended: 
Removal  of  a  System  of  Records 

Notice  1*.  hereb\  k:i\i'ii  that  the 
Departnieiit  c!  .Stdte  i^  r>-niovinga 
system  of  records    Bureau  of  Economic 
and  Business  Affairs  Data  Bank  of 
Economic  Officers— ST.'KTE-Se," 
pursuant  to  the  prov  isions  of  the 
Privacy  Art  of  1974,  as  amended  (5 
I '  .S  r,  552a(5)),  and  in  accordance  with 
the  record-keeping  practices  of  the 
Bureau  of  Et  Gnomic  and  Business 
Affairs 

The  BurHdii   if  Economic  and  Business 
.•\ffairs  determined  that  it  was  no  longer 
nei  essar\  to  maintain  STATE-56  as  a 
system  of  records  once  the  Bureau  of 
Human  Resources  implemented  the 
(Tlobal  Employment  M.iiiak:t'i::'  n' 
Svstems  electronit  aiU    (  -:;,}. >i  itiie  files 
are  now  located  in  "Human  Resources 
Kw  ords— STATE-31  •  STATE-56  files 
have  been  destroyed  in  accordance  with 
published  disposition  schedules  of  the 
Department  of  State  and  as  approved  by 
the  National  ,\rc  hives  and  Records 
Administration  and  consequently 
ST.\TE-56  has  been  removed. 

Dated:  October  2.  2001. 
William  A.  Eaton, 

.'i'-sistcint  Secretary  for  the  Bureau  of 
.Administration,  Department  of  State. 
[VH  I).H    01 -2S403  Filed  10-9-01:  8:45  am] 

BILUNG  COOe  4710-24-r 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Aviation  Proceedings 

.Aviation  F'ro(,eedings.  .Agreements 
filed  during  week  ending  September  21, 
2001   The  foUowinp  .Agreements  were 
filed  with  the  Department  of 
Transportation  under  provisions  of  49 
rsr   Sections  41  2  and  414    Answers 
mav  be  filed  v\  ithin  J  1  ila\  ^  afler  the 
filing  of  the  apnlications 

Docket  \uml>f>r  O.ST^ 2001    1064  5 
Date  Filed  .September  18.  2001 
Parties  Members  of  the  InternatHjnal 
Air  Transport  Association 

Subiect  PTC  COMP  ()8h4  dated  18 
September  2001  Mail  \(jte  145— 
Resolution  01 5n  TC12  and  TC123  North 
.Atlantic  I'S.A  .Add-On  .Amounts 
(Amending)  Intended  Effective  Date:  1 
November  2001 

Andrea  Vt  Jenkins, 

hfdemi  Hpiiistfr  Liaison. 

iFKDot    (n-2S,iVi  Filed  1O-9-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  Method 

AGENCY:  Fpfleral  Avidtmn 
Admini>tration  (FAA).  DOT. 
ACTION:  Nnfice  of  waiver  of  the  slot 

usd^^^  rt'quir^^ment. 


SUMMARY:  This  drtinn  waives  the 
minimum  slot  usage  requirement  for 
slots  and  slot  exemptions  at  the  four 
high  densit\  traffif  -urfinrts   ,\s  a  result 
of  the  re(  ent  t'Tfin-.i  -ittiH  i^s.  the 
temporar>  cessation  of  air  service 
nationwide,  and  the  tempnran" 
ff'duf  tion  in  air  carrier  flight  schedules. 
a  wan>'r  is  neo'ssarN'  to  assist  carriers  in 
resuming  ser\  u  e  and  planning  future 
schedules  Thi--  waiver  is  effective 
through  .\pril  *'   2002,  which  is  the  end 
of  th"  wintt'r  -i  h^'iiuiing  season, 
EFFECTIVE  DATE:  September  :  1    2(i01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  Peter.  (Jffio'  oi  the  Chiet 
Counsel.  AGC-220.  Federal  Aviation 
.\dmini^trati(m.  800  Independence 
.■\venue.  S  \V  .  \Va>hintjton.  DC  20591; 
telephone  number  202-267-3073. 
SUPPLEMENTARY  INFORMATION: 

Background 

Following  th>'  din  rati  hiiai  kings  and 
terrorist  attacks  on  September  11.  2001. 
the  F.\.\  temporarih  ceased  all  non- 
militarv  flights  in  the  l.'nited  .States  and 
required  the  adoption  of  certain  security 
measures  prior  to  the  resumption  of 
commercial  air  service.  Several  air 
carrier-^  have  rt'iiuc  fd  flight  schedules 
b*dow  previously  planned  levels  in 
order  to  adjust  to  operational  changes 
brought  on  b\  the  new  securitv 
requirements  Therefore,  the  agency 
finds  it  necessarv  tfi  take  action  to  assist 
carriers  in  managing  their  operations  at 
the  high  d'^nsitv  traffic  airports  as  a 
result  of  the  recent  extraordinarv  events. 

Waiver  of  the  Slot  Usage  Requirement 

The  regulatums  g(.)verning  slots  and 
slot  allocation  provide  that  an\  slot  not 
utilized  Ht  least  80  percent  of  the  tim»' 
over  a  2-month  period  shall  be  recalled 
by  the  F.\A  (14  CFR  93.227(a)). 
.\dditionally.  paragraph  (j)  of  that 
sectifin  provides  that  the  Chief  CounM'l 
may  waive  the  slot  usage  requirement  in 
the  event  of  a  highly  unusual  and 
unpredictable  condition  that  is  beyond 
the  control  of  the  slot  holder  and  exists 
for  more  than  nine  days  (14  CFR 
93  227(j)).  These  two  provisirms  are  also 
applicable  to  slot  exemptions 

The  facts  described  above  meet  thf 
criteria  for  a  waiver  under  Section 


93.227(j).  Therefore,  the  FAA  is  waiving 
the  minimum  slot  usage  requirement  in 
14  CFR  Section  93.227(a)  for  all  slots 
and  slot  exemptions  at  the  four  high 
density  traffic  airports  through  April  6. 
2002,  which  is  the  end  of  the  winter 
scheduling  season.  Furthermore,  the 
FAA  advises  that  any  carrier  that 
chooses  temporarily  to  return  slots  or 
slot  exemptions  to  the  FAA  between 
now  and  April  6.  2002  may  do  >-o 
without  jeopardizing  the  carrier's 
holding  of  the  slots  or  slot  exemptions. 

For  the  purpose  of  determining  slot 
usage,  the  FAA  will  treat  allocated  slots 
or  slot  exemptions  as  having  been  used 
whether  or  not  a  flight  was  actuallv 
operated  using  the  slot  or  slot 
exemption  during  this  period.  This 
waver  applies  retroactively  beginning 
on  September  11.  2001.  for  the 
September-October  reporting  period. 
provided  that  the  slot  or  slot  exemption 
was  not  alreadv  subject  to  withdrawal 
for  non-use.  This  wai\er  will  remain  in 
effect  through  April  h.  2002.  Slot  use  or 
lose  information  for  each  slot  or  slot 
exemption  must  be  filed  with  the  FAA 
unless  the  slot  or  slot  exemption  has 
been  returned  for  the  entire  reporting 
period.  Carriers  should  report  as  used 
only  those  slots  or  slot  exemptions  that 
were  actually  operated  during  the 
reporting  period. 

Although  many  carriers  have  reduced 
service  or  are  planning  temporary  flight 
reductions  throughout  the  system. 
including  at  the  high  density  airpfirts. 
some  mav  be  planning  slight  increases 
or  changes  to  schi-duled  flight  times  that 
impact  their  slot  holdings  at  an  airport. 
Carriers  are  strongly  encouraged  to  work 
cooperatively  with  other  airlines  in 
order  to  maximize  the  use  of  available 
slots  for  any  carrier  desiring  to  initiate 
new  or  rescheduled  service  The  FAA 
will  work  with  carriers  to  the  maximum 
extent  prac  tical  to  fat  ilitatp  schedule 
adjustments  during  this  interim  period. 

The  FAA  will  continue  to  monitor 
any  developments  that  may  impact 
airlines'  ability  to  meet  the  minimum 
usage  requirements  at  any  of  the  high 
(iensit\  traffii  airports  This  waiver 
supersedes  the  ,igenc\'s  policy 
statement  issued  (jn  .September  13, 
2001.  and  published  in  the  Federal 
Register  on  September  18.  2001  (66  FR 
481.57),  which  addressed  slot  usage  at 
LaCuardid  Airport. 

Issued  in  Washington,  DC  on  (.M  lober  4. 
20()1. 

David  C  Leitch. 
(.hiti  Luunsifl. 
IFR  Doc.  01-25401  Filed  10-4-01;  3:2.1  pml 

BILUNG  CODE  4910-lJ-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

User  Input  to  the  Aviation  Weather 
Technology  Transfer  (AWTT)  Board 

AGENCY:  Federal  Aviation 
.Administration  (FA,-\).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  meeting. 


summary:  The  FAA  will  hold  an 
informal  public  meeting  to  seek  aviation 
weather  user  input.  Details:  November 
14,  2001:  TRW.  47.5  School  Street. 
Washington.  DC.  20024;  1:00  PM  to 
4:00  PM  in  Conference  Room  B.  The 
objective  of  this  meeting  is  tn  provide  an 
opportunity  for  interested  aviatitm 
weather  users  to  provide  input  on 
FAA's  plans  for  implementing  new 
weather  products.  This  meeting  was 
originally  scheduled  for  September  18. 
2001  in  New  Orleans.  LA.  was 
subsequently  cancelled,  and  is  now 
being  re-scheduled  ff)r  the  new  date. 
DATES:  The  meeting  will  be  held  at 
TRW.  475  School  Str(M>t.  Washington. 
D.C..  20024  in  Conference  Room  B, 
Washington.  DC.  on  No\ember  14. 
2001    Times:  1:00-4:00  PM 
FOR  FURTHER  INFORMATION  CONTACT:  Debi 
Bacon.  Aerospace  Weather  Policv 
Division.  .\RS09100.  Federal  Aviation 
Administration.  800  Independence 
Ave..  S.W..  Washington.  DC.  20591; 
telephone  number  (202)  385097705: 
Fax:  (202)  385097701:  email: 
drbl.bacoirSfaa.gnv  Internet  address: 
http  ■'/n-ius.df'hi. bacon Q  fan  gov. 
SUPPLEMENTARY  INFORMATION: 

History 

In  1999.  the  FAA  established  an 
Aviation  Weather  Technology  Transfer 
(AWTT)  Board  to  manage  the  orderly 
transfer  of  weather  capabilities  and 
products  from  research  and 
development  into  operations  The 
Director  of  the  Aerospace  Weather 
Policy  and  Standards  Staff.  ARS0920. 
chairs  the  AWTT  Board.  The  Board  is 
composed  of  stakeholders  in  Air  Traffic 
Ser\ices.  ATS;  Regulation  and 
Certification.  AVR;  and  Research  and 
Acquisitions.  ARA  in  the  Federal 
Aviation  Administration  and  the  Office 
of  Meteorology  in  the  National  Weather 
Service. 

The  AWTT  Board  will  meet  semi- 
annually or  as  needed,  to  determine  the 
readiness  of  weather  research  and 
development  (R&D)  products  for 
experimental  use,  full  operational  use 
for  experts  or  full  operational  use  for 
end  users.  The  Board's  determinations 
will  be  based  upon  criteria  in  the 
following  areas:  users  needs;  benefits; 
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costs:  risks:  technical  readiness: 
operational  readiness  and  budget 
requirements. 

The  user  interface  process  is  designed 
to  allow  FAA  to  both  report  progress 
and  receive  feedback  from  industry 
users.  Each  AWTT  Board  meeting  will 
be  preceded  by  a  half-day  industry 
review  session  approximately  one 
month  prior  to  each  Board  meeting. 
These  industn,'  review  sessions  will  be 
announced  in  the  Federal  Register  and 
open  to  all  interested  parties. 

This  meeting  is  the  second  industry 
review  session  and  is  intended  to 
receive  feedback  on  weather  R&D 
products  that  will  be  presented  for 
consideration  at  the  December  2001 
AWTT  Board  meeting.  The  products  to 
be  considered  are  the  Integrated  Icing 
Diagnosis  Algorithm  (IIDA)  and  the 
Integrated  Icing  Forecast  Algorithm 
(UFA). 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by 
representatives  of  the  FAA 
Headquarters. 

(b)  The  meeting  will  be  open  to  all 
persims  on  a  space-available  basis. 
Every  effort  was  made  to  provide  a 
meeting  site  with  sufficient  seating 
capacity  for  the  expected  participation 
There  will  be  neither  admission  fee  nor 
other  charge  to  attend  and  participate 

(c)  FAA  personnel  present  will 
conduct  a  briefing  on  how  the  AW'TT 
system  works  and  changes  to  the 
process  made  in  the  last  year.  Anv 
person  will  be  allowed  to  ask  questions 
during  the  presentation  and  FAA 
personnel  will  clarif\'  any  part  nf  the 
process  that  is  not  clear 

(d)  FAA  personnel  will  present  a 
briefing  on  the  specific  products  to  be 
reviewed  at  the  December  2001  AWTT 
Board  Meeting.  Any  person  will  be 
allowed  to  ask  questions  during  the 
presentation  and  FAA  personnel  will 
clarif\'  any  part  of  the  presentation  that 
is  not  clear. 

(e)  Any  person  present  may  give 
feedback  on  the  products  to  be 
presented.  Feedback  on  the  proposed 
products  will  be  captured  through 
discussion  between  FAA  personnel  and 
any  persons  attending  the  meeting.  The 
meeting  will  not  be  formally  recorded 
However,  informal  tape  recordings  may 
be  made  of  the  presentation  to  ensure 
that  each  respondent's  comments  are 
noted  accurately. 

(f)  An  official  verbatim  transcript  or 
minutes  of  the  informal  meeting  will  not 
be  made.  However,  a  list  of  the 
attendees,  a  digest  of  discussion  during 
the  meeting  and  an  action  item  list  will 
be  produced.  Any  person  attending  may 


receive  a  copy  of  thp  written 
information  upon  request  \o  the 
information  contact,  above. 

(g)  E\erv  r^Msonable  effort  will  be 
made  tf)  hear  oa(.h  person's  feedback 
consistent  with  a  reasonable  closing 
time  for  the  meeting  Written  feedbrit  k 
may  also  be  submitted  to  FAA 
personnel  for  up  to  seven  (7)  days  after 
the  close  of  the  meeting. 

Agenda 

(a)  Opening  Remarks  and  Discussion  of 
Meeting  Procedures 

(b)  Briefing  on  AWTT  Process 

(c)  Briefing  on  Weather  Products 

(d)  Request  for  User  Input 

(e)  Closing  Comments 

IssuHfi  in  W.ishington.  DC.  on  October  3. 
2001 

Frances  Sherertz. 

Dcpu'v  Director.  Apm^^pace  Weather  Policy 
and  Standards  Staff. 
IFR  Do(    01-25089  Filed  10-9-01;  8:45  am] 

HLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Hiphwav  Traffii 
Safety  Administration,  DOT 
action:  Notice. 


SUMMARY:  in  lonijilianre  with  the 
Paperwork  Reduction  .^ct  of  194,5  '44 
U.S.C.  .1501  ft  .s-pq  ).  this  notice 
announces  that  the  Information 
Collection  Request  (If^R)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMBi  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection- 
and  their  expected  burden  The  Federal 
Register  Notice  with  a  tiO-dav  comment 
period  was  published  on  [anuarv  IH 
2D01  [66  FR  3645-36461. 
DATES:  Comments  must  be  submitted  on 
or  before  November  9  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Flanigan  at  the  National  Highway 
Traffic  Safety  Administration.  (3ffice  of 
Safety  Performance  Standards  (NPS-20). 
202-36&-4918,  400  Seventh  Street.  SW, 
Room  6240,  Washington,  DC  20590. 
SUPPt.EMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Replaceable  Light  Source 
Dimensional  Information  Collection,  49 
CFR  Part  564. 

OAfB  Number.  2127-0563 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Manufacturers  of  motor 
vehicle  headlamp  light  sources  must 
provide  performance  and 
interchangeability  information  to 
NHTSA  and  the  public  in  order  to 
assure  reliable  and  respectable 
performance  for  original  and  field 
replaced  headlamp  bulbs. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden:  28. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
MrinageinMiit  .mti  Budget,  725-1 7th 
,sire<'l,  NW   W.ivhington.  DC.  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  .\rp  Invited  On 

Whether  the  proposed  collection  of 
iniormation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracN'  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
informatKii)  i  ollet  tirm:  ways  to  enhance 
thequdlit\    utilitv  and  clarity  of  the 
intormdtion  to  i)e  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
tei  hnujues  or  i  ther  forms  of  information 
technology 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication 

Issued  in  Washington.  DC,  on  October  3. 
2001 

Herman  L  Simtns, 

Associate  Administrator  for  Administration. 
lyu  !)(.<  01-25352  Filed  10-9-01:  8:45  ami 
BILUNG  COOC  4«10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports.  Forms  aruj  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  H!K'i\""iy  Traffic 
Safety  Administration   DOT, 

action;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  Pt  spq).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  tn  th<  Office 
of  Management  and  Budget    ( )MK)  for 
review  and  comment  The  K  H  ii'scribes 
the  nature  of  the  infnrniritii  ,n  i  oiiections 
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and  their  expect^Hi  tnirtifn,  Thp  Federal 
Register  notice  with  a  bU-dd\'  comment 
period  was  published  on  lanuarv'  2, 
2001  (66  FR  12<^130). 

DATES:  Ciomnients  must  be  submitted  on 

nr  before  November  9.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Benn  at  the  National  Highway 
Traffic  Safetv  Administration.  Office  of 
Safety  Performance  Standards  iNPS-20). 
202-.366-2264   400  Seventh  Street.  S\V. 
Room  624[),  Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

National  Higiiuay  Traffic  Safety 

.■\dministratinn 

Titlf:  .\s^^4n!ng  DOT  Code  Numbers 
to  Glazinj^  Materials  \tanufacturers. 

OMB  SumbfT  2127-0038. 

Tvpp  nt  Request:  Extension  of  a 
currentlv  a[iproved  collection. 

Abstrui  t:  Requirements  for  glazing 
materials  for  use  in  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  buses.  motorcM  I>'s,  -!iii"-in 
campers  and  pickup  cov.t-,  (ifsigned  to 
cam"  persons  while  in  motion.  Also, 
this  standard  specifies  certification  and 
marking  of  each  piece  of  glazing 
materials  Certification  for  the  items 
listed  comes  in  form  of  a  label,  tag  or 
marking  on  the  outside  of  the  motor 
v^'hicle  equipment  and  is  permanently 
affixed  and  vi>ih|t'  for  the  life  of  the 
motor  \'ehii  If  tMjui[)mi-nt. 

Affected  Public:  Business  of  other  for 
profit  orijanizati(ms. 

Estinjdtecj  Total  Annual  Burden: 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Offu  e  of  Information  and 
Regulator\-  .Affairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  NW.  Wi^.iiiv^tiin    D.C.  20503. 
Attention  NHTS.\  D^sk  Officer. 

Comments  Are  Invited  On 

Whether  th"  proposed  collection  of 
inft)rmatir)n  is  ne(  essarv  for  the  proper 
performant  <>  of  th^  functions  of  the 
Departnif'nt.  r.-K  hiding  whether  the 
information  will  have  practical  utility; 
the  at  cura(  \  nf  fh>'  Departments 
"stimate  (if  the  burden  of  the  propo^etl 
inforn-.atio:.  collection:  ways  to  enhance 
the  fjualitv .  utilitv  and  clarity  of  the 
information  to  lie  collected:  and  wavs  to 
minimize  the  t)urden  of  th^  collection  of 
information  on  respondent>.  including 
the  use  of  automated  t  ojlection 
technujuf^  or  nlht-t  fornix  of  information 
technology    .A  r.umment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
davs  of  puiilit  ati(m 


Issued  in  Washington.  DC.  on  October  3, 
2001. 

Herman  I,.  Simms, 

Associate  Administrator  for  Administration. 
IFR  Do(    01-2.5353  Filed  10-9-01;  8:45  ami 

BILLING  coot   4910   59-  P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports.  Forms  and  Recordkeeping 
Requirements:  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Higiuva\  Traffic 
Satt't\  .Administration.  DOF. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB!  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
ami  'heir  expected  burden.  The  Federal 
Register  notice  with  a  60-day  cfmnnent 
period  was  published  on  Mav  1.  2001 
(66  FR  21815-21816). 
DATES:  Comments  must  be  submitted  •n 
or  ti<'tnr.>  Nii\ember  '(.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Mazyck  at  the  .NatiDn.d 
Highway  Traffic  Safety  Administration, 
Office  of  Safetv  Performance  Standards 
(NPS-32).  202-366-0846.  400  Seventh 
Street.  SW,  Room  6240  Washington   DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  part  543.  Exemption 
from  Vehicle  Theft  Prevention  Standard 

OMB  Number:  2127-0542. 

Ty'pe  of  Request:  Extension  of  a 
currently  approved  inform.itioii 
collection. 

Abstract:  49  U.S.C.  Chapter  331 
requires  the  Secretarv'  of  Transportation 
to  promulgate  a  theft  prevention 
standard  to  provide  for  the 
identification  of  certain  motor  vehicles 
and  their  major  replacement  parts  to 
impede  motor  vehicle  theft  49  I'.S.C. 
33106  provides  for  an  exemption  to  this 
identification  process  by  petitions  from 
manufacturers  who  equip  covered 
vehicles  with  standard  original 
equipment  antitheft  devu  es.  whu  h  the 
Secretary  determines  are  likely  to  he  as 
effective  in  reducing  or  deterring  theft 
as  the  identification  system. 

Affected  Public:  Business  or  other  for- 
profit. 


Estimated  Total  Annual  Burden:  64. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  .NW.  Washington.  D.C.  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Depdrtment.  including  whether  the 
informatirm  will  have  practical  utility: 
the  accuracN  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection:  wavs  to  enhance 
the  quality,  utility  and  clarit\  (jf  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  aiitfjmated  collection 
techniques  or  otht'r  forms  of  informatif)n 
technology,  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  public;ation 

issued  in  Washington.  DC,  on  October  3. 
2()()1 

Herman  I,.  Simms. 
Associate  Administrator  for  Administration. 

|[-'R  Hot    m-2't54  ["il.'d  in-n-Ol:  8:45  ami 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Saf(>ty  .Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliant:e  with  the 
Paperwork  Reduction  Act  of  1995  (44 
I'  S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
C(jllection  Request  (IC.R)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
re\iew  and  comment.  The  K'R  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  [anuarv  2. 
2001  (66  FR  130-131). 
DATES:  Comments  must  be  submitted  (m 
or  before  Novemb(»r  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Benn  at  the  National  Highway 
Traffic  Safety  Administration.  Office  of 
Safetv  Performance  Standards  (NPS-20). 
202-366-2264.  400  Seventh  Street,  SW. 
Room  6240.  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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National  Highway  Traffic  Safety 
Administration 

Title:  Consolidated  Labeling 
Requirements  for  Motor  Vehicles 
(Except  the  V.I.N) 

OMB  Xumher:  2127-0512. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Abstract:  Motor  vehicle  and 
equipment  must  he  properly  labeled  to 
insure  safe  operation.  This  information 
collection  requires  each  manufacturer  or 
distributor  of  motor  vehicles  to  furnish 
to  the  dealer  or  distributor  of  the  vehicle 
a  certification  that  the  vehicle  meets  all 
applirabie  FMVSS.  This  certification  is 
required  bv  that  pro\ision  to  be  in  the 
form  of  a  label  permanently  affixed  to 
the  vehicle.  Under  49  U.S.C.  32.504. 
vehicle  manufacturers  are  directed  to 
make  a  similar  certification  with  regard 
tf)  bumper  standards.  To  implement  this 
requirement.  NHTSA  issued  49  (.¥K 
Part  567.  The  agencv's  regulations 
establish  form  and  t  ontent  requirements 
for  the  certification  labels 

Affected  Public:  Busint'ss  nf  othiT  fnr 
profit  organizaticms. 

Estimated  Total  Annual  Bunlrn 

ADDRESSES:  Send  comments,  within  /)() 
days,  to  the  Office  of  Information  and 
Regulatorv  Affairs.  Office  of 
Management  and  Budget.  7J5-17th 
.Street.  N\V  .  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On 

WhtUher  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility: 
the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection:  ways  to  enhance 
the  qualitv.  utilitv  and  clarity  of  the 
information  to  be  collected;  and  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology' 

A  Comment  to  OMB  is  most  effecti\e 
if  OMB  receives  it  within  30  days  of 
publication. 

IsMicd  in  \\  <i'-liingtiiii.  DC  mi  October  :i. 
^(101 

Herman  I,.  Simm.s, 

Aswi  icitt'  Aclmiuistratnr  for  Administmtion 
|FR  Dim  01-2.5;ri.5  Filwl  10-9-{)l:  8:45  ami 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highwav  Tr^ffii 
Safety  Administration.  DOT 
ACTION:  Notice 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  350]  rt  seq  ).  this  notice 
announces  that  the  Information 
C^ollection  Request  (K^R)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMBj  for 
review  and  ccmiment   The  K~R  describes 
the  nature  of  the  mforinalKni  collet  tiims 
and  their  expected  burden  Th>'  Federal 
Register  notice  with  a  H()-da\  comment 
period  \\as  published  on  Maw  2001  (66 
FR  24178-24179). 

DATES:  Comnrrnts  must  be  submitted  on 
or  hf'fore  November  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Tremont  at  the  NdtKinal  Highway 
Traffic  Safetv  .Administration.  Office  of 
Rcseare  h  and  Traffic  Records  (NTS-31). 
202-3(ib-3587.  40U  Seventh  Street.  SVV, 
Room  6240.  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Hiuhw.ix  Tr.iftii   Safety 
Adininistr.<tiiin 

Titlf  Natunal  Survey  of  Speeding, 
Driving  While  Distracted  and  Other 
Unsafe  Dri\ mg  Behaviors. 

OMB  Sumber:  2127-NEVV. 

Type  of  Request  Ntnv  infnrmalion 
collection 

Al}stract:'T\\e  Natmnal  Hietu\.!\ 
Traffic  Safet\  ,\drnini>trdti(in  i.MTI.sA 
plavs  a  central  rule  m  the  national  effort 
to  rediK  e  mutdr  \  fhn  !>■  O'latcd  traffic 
in|urii's  and  diMtli^    !,.i--t  mm!  more  than 
38,000  deaths  and  several  million 
injuries  occurred  as  direct  result  of 
motor  vehicle  crashes.  There  is  strong 
evidence  to  suggest  that  most  of  these 
crashes  are  caused  bv  human  errors, 
such  as  speeding,  aggressive  driving, 
driver  distraction  .ind  fatigur  cuid  are 
thus  avoidable 

Thf>  proposed  sur\ey,  will  gather  data 
on  the  nature  and  extent  of  these 
probleni-dri\  ing  behaviors  with  the 
objective  of  providing  the  fia^iv  U  ir  the 
de\elopm(>nt  of  countermeasures  to 
them.  Data  will  be  collected  on  topics 
c:overed  in  the  1997  Speeding  &  Unsafe 
Driving  sur\t'v.  and  also  will  include 
questions  on  distrai  ted.  aggressive  and 
fatigue-related  driving  Question  areas 
will  co\er  charac  teristics  of  drivers  who 
perform  these  various  un-.ifc  dri\  ing 


actions,  and  thi^  situations 
accompanvm^  unsafe  actions.  Data  will 
also  be  acquired  on  distractions  drivers 
are  suhjei  t  !■■.   \\\.  i :;:i;ng  wireless 
phones,  tne  Mt.idii'.,iib  that  lead  to  these 
iist.-ac  tions,  and  the  way  they  are 
managed  while  driving. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
1000. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulator*'  Affairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW.  Washington.  DC.  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessan'  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication. 

Issued  in  Washington.  IX^.  on  October  4. 
2001. 
Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
(FR  Dot    01-25424  Filed  10-9-01;  8:45  am) 

BILLING  CODf  JST.  ';i  r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

•[REG-1  061 77^^98] 

Proposed  Collection   Comment 
Request  tor  Regulation  Project 

AGENCY;  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

(  i  illillli'IltS. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
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soliciting  comments  concerning  an 
existing  final  regulation.  REG-106177- 
98(TD  8845),  Adequate  Disclosure  of 
Gifts  (^301.650T{c)-l) 
DATES:  Written  comments  should  be 
received  on  or  before  December  10.  2001 
to  be  assured  of  consideration 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R  Shear,  Internal  Revenue 
Service,  room  5244,  1111  C'onstitution 
Avenue  Ni\V  ,  Washington,  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5242.  1 1 1 1  Constitution  Avenue  NW.. 
Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Adequate  Disclosure  of  Gifts 

OMB  \umher:  1545-1637 

Regulation  Protect  Xumb^r  REG— 
106177-98. 

Abstract:  Section  301  6501(c)-l(f) 
requires  that,  in  order  to  f;ommence  the 
running  of  the  gift  ta.x  statute  of 
limitations,  the  donor  must  file  a  Fnrm 
709  and  submit  sufficient  informatum 
about  the  transaction  that  will  give  the 
Service  a  complete  and  accurate 
description  of  the  transfer  Such 
information  includes  a  description  of 
the  transferred  property,  th*^  identity 
and  relationship  of  the  parties  to  the 
transfer  and  anv  entities  involved,  a 
description  of  the  methods  u.sed  to 
value  the  transferred  propert\',  a 
description  of  anv  restrictions  on  the 
transferred  property,  and  a  statement  of 
anv  potential  controversy  or  legal  issuf 
involved 

Current  Actions  There  is  no  change  to 
this  existing  regulation 

Typf  ot  ^^'\■!^'^\■  Extension  nf  OMB 
approval 

Af*'ected  Puhli(    Indiv  iduals  or 
household.-. 

The  reporting  burden  contained  in 
i*301  650111  )-l(f)  IS  reflected  in  the 
burden  for  Form  709.  L  .S.  Gift  (and 
Generation-Sk.ipping  Transfer)  Tax 
Return 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice 

An  agen(  \'  rna\  not  (  ondiu  t  nr 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  inform.ation 
unless  the  collection  of  information 
displays  a  \alid  OMB  ccjntrol  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U  S,C  6103, 

Request  tor  Comments  Comments 
submitted  in  response  to  this  notire  will 


be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
i;ominents  will  bec(jme  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
informafi(m;  (r;)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
technic]ues  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  ser\ices 
to  provide  information. 

.^pprovHd:  Ottober  .1.  2001.- 
Garrick  R.  Shear, 

IFS  Reports  Clearance  Officer. 

|FR  Doc.  01-25435  Filed  10-9-01;  8:45  ami 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 04072-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  th«.' 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  US  C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REC^- 104072- 
97  (TD  8853),  Recharacterizing 
Financing  Arrangements  InvoK  ing  Fast- 
Pav  Stock  (§1. 7701  (l)-3). 
DATES:  Written  comments  should  be 
received  on  or  before  December  10.  2001 
to  be  assured  of  consideration. 
ADDRESSES;  Direct  all  written  comments 
to  (.larrick  R.  Shear.  Internal  Revenue 
Servile,  room  5244,  1111  Constitution 
Avenue  \W     WdNhington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  cuidinonal  information  or 
copies  of  the  regulation  should  be 


directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Recharacterizing  Financing 
Arrangements  Involving  Fast-Pav  Stock. 

OMB  Sumber:  1545-1642. 

Regulation  Project  Number:  REG- 
104072-97. 

Abstract:  Section  1.7701(l)-3 
recharacterizes  fast-pay  arrangements. 
Certain  participants  in  such 
arrangements  must  file  a  statement  that 
includes  the  name  of  the  corporation 
that  issued  the  fast-pay  stock,  and  (to 
the  extent  the  filing  ta,xpayer  knows  or 
has  reason  to  know)  the  terms  of  the 
fast-pay  stock,  the  date  on  which  it  was 
issued,  and  the  names  and  taxpayer 
identification  numbers  of  any 
shareholders  of  any  class  of  stock  that 
is  not  traded  on  an  established 
securities  market. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annua!  Burden 
Hours:  50 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice- 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  mav  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U,S,C.  6103, 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval   All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  October  3    2001. 
Garrick  R.  Shear. 

ins  Reports  CJcarancp  Officer. 

[FR  Do(  ,  01-2,'54:H)  riied  ii)-iM)l:  H-4t  anv 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  01-751 

Cancellation  of  Customs  Broker 
Licenses 

agency:  r  S  Customs  Service, 
Department  of  thf  Treasury. 

ACTION:  Cancellation  of  licenses. 


Last  name 


First  name 


Bellack  Pa^i  g    .. 

Diaz  Yoianda  . 

Favro  Hoe\  J 

JoW^oy,  Sr  Wilham  F 

*<nipper  Abe  U 

Liebert  Cgri  f      .. 

Loudon  ,. James  V  . 

"Neuter  VValter  F  . 

Pepper \  Harold  I    . 


Perez 


Jose  Antonio 


Rodriguez  Alfreco 

So'o      Alfonso  X 


SUMMARY:  Notice  is  hereby  given  that, 
[  iirMi„nt  to  19  CFR  111.51(a),  the 
f(  il  w  inu  (  ustoms  broker  licenses  have 
been  (  am  eiled  due  to  death  of  the 
broker.  Because  previous  publication  of 
some  records  cannot  be  readily  verified, 
the  records  are  now  being  published  to 
ensure  Customs  compliance  with 
administratixe  requirements. 


License 


Port  name 


05425 
07119 
04340 
02478 
03581 
02707 
02614 
02158 
03584 
06805 
11724 
05278 


Baltimore 

Miami 

Champlam 

Nogales 

New  VorV 

Seattle 

Los  Angeles 

Cleveland 

New  York 

Miami 

Miami 

Laredo 


D,lte(i    Septemt)er   <0    2001 
Bonni  (i.  Tis<:iiler. 

.•\^^/s^(J,'i(  i'.nnim!-.sin!i,T  Office  of  Field 

Oprrotioi^.^ 

'KR  [)()(     01-2"i.f-4  t  ileil   1(I->M)1    H  4"  ; 
BILLING  CODE  4«20-{l2-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D  01-76] 

Revocation  of  Customs  Broiler 
Licenses 

AGENCY:  r  .S  Ciustom-  .Service, 
Department  of  the  Treasure. 
ACTION:  ("ustoms  broker  license 
revocations 


Name 


Port  unknown 

Ryler,  William  Scoti     

Anchorage 

Keith.  Scoti  Henry  .: 

Shaw   Donald  H 

VanPatlen,  Joanne  C  

Atlanta 

Farah,  Rose  Mane       

McCallum.  Christie  Ann  .... 

Mitchely,  Diane  B 

Olejnik-Anthis.  Tara  Mane 

Rabem   Kimberty  L       

Baltimore 

Bennett  Penp  P  

Bollhorst,  Donald  K 

Braverman,  Julius  

Caplan,  Ronald  

Fillmore,  Joan  Ruth       

Hendnx,  Marshall  Stan  

Horwitz.  Morns  E  

Keeney  Stephen  Brooks 

Kraus.  Duncan  Lee 

Kuhl.  Donald  James     

Mahon  Patrick  J  

McDonagh,  Meredith  A 

Nefl.  Monica  

Pnce.  Marv  Jane  


SUMMARY;  i'  irsuant  to  section  641  of  the 
I  >rill  \  •     :  1930  as  amended  (19  use 
lo4:    ai.  1  '.'e  Customs  Regulations  (19 
C:FR  111  J.  the  following  Customs  broker 
li(  enst ..  ire  re\  r,ked.  Please  be  aware 
'b  .'  -on,,    li  Dips,,  entities  may  continue 
to  provide  broker  .services  under  another 
\  alid  brokerage  license.  Because 
previous  publication  of  some  records 
cannot  !ie  re.idilv  verified,  the  records 
are  now  iHing  published  to  ensure 
Customs  compliance  with 
administrative  requirements. 


License 


13895 

14618 
05059 
07455 

16859 
14464 
12356 
15078 
15079 

14146 
04256 
04157 
04105 
09747 
06694 
03434 
04904 
03587 
04111 
07210 
13730 
12527 
10297 
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Name 


License 


inc 


■•}•■ 


Schevitz.  Howard  J   

Seaschoti  Inc  

Stem   H   George       , 

Boston 

Alexander  Timothy  D 

Bianz  Madeleine  P     

Brandyt>erry  Paul  R  

Brome  Betsey  P 
Cercone  Donald  Robert 

Conover  Janet  

Curtis  Lawrence       

Dahn   Paul  D     

Dion   Donna  M   

Eldndge  Donald  N    

Floti  Jonathan  ...... 

Goodhue   Edmund    

GoodsiH  Jeffrey  Alien 
GSI  Logistics  Seaices 
Manno   Donna  M 
McNamara  Keilie  A  .... 

Murphy   Gerard  X     

Osburn  Robert  A 
Parten   Richard  Dam  .. 
Ross  John  L 

Spence   Lisa  Ann     

Buflain 

Anderson   Ku^  M 
CamiHi   Anthony 
Gambino    Sr  ,  Jerry  J  . 
Gonzalez   Robert  W  ... 

Gons    Frederick  J      

Jurnack  James 

Limebeer  Hal  A      

Rausch   John  H       

Schnell   Bruce  M      i... 

Viteilo  Shan/ie  Eiien  

Ward  Thei-esa  a  j... 

Zmmerme'^   Mic.'^ae*  D    i... 

ChampiaiT 

Basr^a/.   Km  Anthony      '.... 

Sullivan   G^egorv  John     ........ 

Chaheston 

Am^e'ican  Nat'O^a'  BnKei'aqe 

Brown    Cindy  C  

Chcpe  Joseph  vV    ,... 

Donohue   Keiiy  D     ^... 

F'Sher   Richard  J^nn  

Jones  Danny  Joe 
Marchani   Margate;  Cana 
Biley  Theresa  Lapcna     ....;... 
Shaw  Kimberly  Anne  .... 

Smith    Nancy  J   

Stone   Carol    

Walker   Knsty  J  

Charlotte 

ASi  Logistics   Inc       

Landen   Rosane  D 
Long  Int  i  Logistics  Svcs 
McConneli   Jetl  A 

Mj  Shea  &  Company   Inc  

Chicago 

Ace  Pool  Car   Inc  

Air  Express  International  

Allen   Danielle 

Allfreight  Import  Sen^xe   mc 

Amencan  Exhibition  Sen^ices 

Anderson   Debra  Lynn     

Bell  Randall  W  \.... 

Benedict   Bruce  Ernest ;.... 

Bradley   Gan/  

Brian   Nancy  Ann   

Brian   Ralph  E        

Calkins   Kevin  M    

Callaway  Albert  J , 


,.!.. 


inc 


Inc 


04159 
09613 
03123 

06886 
14117 
07110 
09193 
03808 
10518 
07359 
14838 
15256 
02993 
17149 
03353 
16584 
14693 
09896 
13410 
04909 
09212 
03739 
04026 
13304 

13927 
04722 
02626 
07105 
04380 
06654 
10305 
10584 
09155 
12145 
09047 
15049 

09217 
15419 

14841 
11215 
11992 
14312 
16263 
04728 
15396 
10433 
14091 
07136 
10566 
10387 

16606 
10168 
15765 
12752 
14037 

11753 
03020 
13439 
13131 
07812 
10621 
16047 
09966 
10830 
07631 
05499 
12210 
13225 
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Name 


Inc 


Cobb  Karen  L  

Dart  Express  iChicago! 
Dorf  Intematona^    !nc 
Drawback  Refunds  Cornpany    kx 
Geist  Daniei  M 

Griffiths,  William  [[ 

Guy  B  Barham  Company 
Jerommski-Spoonholtz,  Margaret  M 
Knight   Glen  A 

Lachman  Michelle     

Leber,  Steven  D        

LEP  International   Inc  

McGmty   William  AHen 

Meyer  Lucille  A         

Mocniak,  Suzanne  M  

Mueller  Gene  L  

Neary  Jeffery  A 

O  Connor   Velina  Jeannefle       

Osowski   Eugene  F 

Peterson,  Janice  M     

Petr,  Carole  G  """^^ 

Shatney   Knstm  A       

Shepherd  Charles  M  

Slinker,  Jeanne  M        ..: 

Thompson  Jeffrey  S  

Walsh   Kevin  M  [ 

Cleveland 


Adair  Jeffrey       

Bam   Albert  E       

Ball,  Lonnie  

Ball   Nancy  

Cozart  Johann    , 

Damyanoff   Damyan    

Daniel   Kathryn  M  

Delozier,  Mane  L  

Gill,  Linda  J  

Goss  Tisha  

Greenweli   Stephen  D  

Groh   Peter  A  

International  Cargo  Services   Inc 
Kindle  David  E 

Klingensmith   Laura  M 

Longley   Keith  N  

Matitia  Issac        

Murray,  Robert  J         

Newman   Robert  W     

Noss,  Jr    Donald  

Okon   Eugene       

Ph.llips   Franklin  J        

Quast  &  Company.  Inc  

Quinn  Heidi  M    

Ritter  Jennifer  L  

Robinson   Fa'th  D 

Schmitz  Eloise  

Seybeth   Mary  Ann      

Seybold  Suzane  M      

Shaw  Robert  M  

Stari,  David  B    

Vendetli  Marilou 

Vinson,  James  P  

White  Troy  S    

Wolff  Thomas  M 

Dallas-Fort  Worth 

Atlas  Cargo  Express   Inc     

Chnsty-Mohabeer  Linda  M  

Douglass,  Marge  Lee  

Globe  Express  Services       

James  Martha  J  

Luyanda,  Jose  H  

Marrone,  Scott  Michael  

Roberts  Steven  Scott  

Self,  Larry  V       

Williams,  Elizabeth  8 

Detroit 


License 


10799 

14249 

01732 

06417 

09031 

04800 

01442 

09008 

13085 

13094 

15384 

02641 

03180 

05967 

16514 

04903 

13035 

14570 

03333 

17159 

04809 

15007 

17171 

13032 

16016 

05177 

14558 

09301 

14717 

16459 

06006 

07860 

14890 

10574 

15909 

16852 

14484 

09797 

16382 

15183 

13877 

11888 

11189 

14219 

07554 

15229 

04939 

02598 

05564 

10576 

15277 

14420 

13603 

06559 

12712 

10207 

10208 

12508 

16383 

14770 

14422 

15530 
15238 
15399 
10640 
15237 
15481 
14190 
15434 
06790 
16724 
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Federal 
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Name 


License 


Adams   Orosia  C         

Advance  Intemaiiorai  Freigh!    ... 

Armbaister  Gerald  L  

Coughlin   Jr    Francis  X      

Folino-Nazda   Robbie 

Gill   Bnan  T  

Hakala   Patncia  A       

Holley   Scon  R  

Kimball  Barbara  -..- 

McAfee  Erstin  C  

McBnde  James 

Silber  Laura         

VG  Nahrgang  Company    

El  Paso 

Camino  Real  Customs  BroKers  ., 

Harlan.  Harry  Edwin  

Hudson,  Jobn  M        

Rocky  Mountain 

Great  Falls 

Anderson   Donald  Douglas 
Garbaccio   Chnstopner  James  .. 
Rodman   Scoti  W 

Steiner   Dariene  Sue  

Summers    Sherry  Lynn       

Honolulu 

Corrigan   J    PatncK    

Dabaios   Norman       , 

Kido   Sako  S  ....■ f 

Lam   Stephen  T  » 

Matsuno   Kent   1 

Mitchell  James 

Nakamura   Sharon    

Skeiton  Leslie  P       

Teibei  Willard  W       

Houston 

AH  Pen  Sen/ices  mc  

Anderson   Matthe/j  

Andrews  Man^  — 

Bazzurro   Betty  D 

Blumar  Custom  House  Broxers 

Butler   Carol  

Darrell  J  Sekin  Compan,    <rc   

Fnedman  Bruce  J    

Greer   Jeffrey  W 

Macy   Jullian  

Maier  Cleburne  B     

McCullough   Patricia  Lane    

McGiibem/   Sccrt  A  

Nichols   Brenda  C    : 

Ram  Forwarding    Inc  

Small  David  L         

Smyth   Jr    Lonnie    

Snell   Susan  

Steii  Karen  D 

Whiddon   Edward  Scott    

Laredo 

Casso  International,  Inc 

Cisneros   Jr     Luis    

CoiTigan   EH  

Falk  Randolph  E     

Freeman   Philip  Wayne  

Fugm   William  R  

Jones.  Jr    Guy  W   

Pina   Sr    Librado     

Salinas  US  Customs   Inc        

Los  Angetes 

Abou-Fadel  Nasrallah  Nicholas  Fadio 

Acme  International   Inc   

Albert  Peter 

Allen   Ronald  Lee  

Aras  International,  inc  

Beseda.  Jane  

Btii  Quan  Dang    

Chen,  Johnny  Yen  


!nc 


14262 

14130 
03742 
03712 
12561 
16680 
11028 
15696 
04857 
03782 
15835 
15677 
03410 

14120 
16525 
06661 
14193 

11880 
14718 
16393 
14231 
10897 

10588 
04746 
03523 
05708 
04205 
03524 
09482 
03685 
04144 

15116 

16037 

15116 

14188 

17021 

00999 

05249 

16472 

15737 

10982 

05718 

09687 

16196 

11899 

11172 

14211 

16775 

16239 

10972 

14719 

11479 
04359 
02503 
13416 
12257 
07507 
05724 
02979 
14531 

16338 
07063 
11162 
11774 
13847 
09500 
13333 
07092 
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Name 


Inc 


Chu   Vincent  Km  Wing 

Donafeil'   Paui  Andrew 

Doub   III   George  Motfett    ... 

Elliot   Douglas  Matthew 

Fabian   Louis  Patrick  

Hadfieid   Pamela  

Ho,  Sai-yim  Happy    

Keener  Constance  G  

Kelm   Marcia  Joan      

Kenehan,  John  William 

Le,  Kathryn  Tram 

LeMoine   Aihson  Michelle  ,,.. 

Lindblom,  Lenore  M   , 

Moopen,  Thomas         

Murray,  Janet  Kathryn  , 

Orr   Samuel  E 

Pac'fic  Freignt  Group   Inc    ,... 

Power  Transportation   Inc  ,.., 

Preston   Elizabeth  A 

Pnonty  Cargo  Services  lUSA 

Rojas  Jaime  A 

Rosoff  Laun  Ellen  

Stewart  Gan/  C  

Stewart-Robbms   Lor^  L      

Westiand  John  Lawrence  

Wiggs   Vicki  Annette  

Yen   Jerry  Jeong  

Yeung   Allison      

Miami 

Bel!  James  R        

Can  Matusek   Inc        

Dommguez   John  A      

Herb'son   Sharon  Ann  

Howell,  Mark  H  

Jameson  Jr    Jere  R    

Veitia  Jorge 

Milwaukee 

Monfils  Owen  F  

Pollock   Ei.zabeth  Ann 

Salentine  Dave  A        

Testroet   Vincent  Leo  

Minneapolis 

Fellows  Jeffrey  Taber  

Hut  Retail  Services.  Iric 

Martin,  Kelly  Ann         

Miell  Debra  Louise      

Reynolds   Richard  Carver  

Trabelink,  Inc  

Mobile 

Allen.  Howard       

Stuckey  Joseph  

New  Orleans 

Adams.  Hugh  B 

Barnes  Carol  M 

Baxter  Company  CHB  Inc 

Blancq.  Jr    Claude  E         

CF  Export  Import  Services  

Dorf  Intemational,  Inc  

Dorf  Infernational.  Ltd 

Evans  Arthur ; 

Evendge.  Eddie    

Gerardi.  Cheryl    

Gilbert,  John  P     

Guenfher,  John  

Gulf  States  Forwarding.  Inc 

Keer.  Maurer  Inc   

Kennedy.  Jr ,  Frank  B  

Lavis.  Charles   

Lawrence  M  Parry.  Jr    Inc  

Mann.  Peter  Drake 

Memphis  Compress  &  Storage  Co 

Montalbano,  Raymond  

Moss,  Robert 

Movers  Port  Services.  Inc  


Inc 


14796 

04396 

16231 

16214 

03860 

11708 

10489 

07313 

10629 

05809 

16080 

14481 

06438 

09856 

12253 

02673 

11127 

14709 

15858 

16416 

07821 

14081 

06649 

13188 

02611 

06616 

14088 

14634 

12011 
03709 
04461 
04624 
11916 
09859 
04630 

03794 
14323 
03619 
03620 

10538 
17117 
15373 
14831 
14690 
11131 

05433 
05558 

11962 
05600 
03022 
05075 
07870 
01893 
02666 
06292 
06252 
09802 
16520 
02901 
09385 
09397 
03485 
14646 
07309 
12567 
07129 
04488 
16577 
09159 
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Name 


License 


Petrey.  Jr.  Charles  Louis  

Phillips  Karen  

Seuzeneau.  Betty       

Thornton  Kathleen 

Wills,  Alfred  B    

New  York 

AFC  International  Forwarders,  mc    

Altman,  Robert  ■ 

Apollo  International  Forwarders  inc  

Appello.  Rocco  

Baird,  Jr ,  Kenneth  J 

Baldassano  Vincent  J 

Baratia  Kenneth       _ 

Berger  Jerome  H      _. 

Bems,  Louis  

Black  &  Geddes  mc 

Blunnan,  Jeanette  S  

Browne  Leslie  K       , 

Browne  Walter  Francis    

Burckard   Alvin  M  

C  &  T  Customs  Brokers   Inc     

Caldwell,  Lorraine  

Cacgomate  Customs  Clearance  Service  

Carpp,  Stanley  

Chan,  Alex  S  

Chnstophides,  Demetnus  G  

Cohen.  Isidore  : ■ 

Combined  Logistics  (USA)   Inc  , 

Control  Cargo  Serv'ice  Ltd     

Cosmos  Shipping  Co  Inc 

Csak  Ernest  M  

David  K  Lindemuth  Company   Inc   

DeMalio  Louis  V  

Denezzo  FD 

Dichter  Harold 

Dierks,  Jurgen  H ^ 

Doherty  Jr    George  F  

Dunbar  William  F     

Eastern  Cargo  Foowarders  Inc        

Eden   Edward  

Edgar  Henn/  B      

Edward  J  Six   Inc    

Ellis,  Charles  R        

Emig,  William  H  

Engelbrecht,  Joseph  A    

Englert,  Edwin         

Englert   Raymond  A  

Excel  Shipping  Corp 

Fabius  &  Company  Customs  Brokers,  Inc 

Farrell,  Joseph  F  

FE  Wallace  &  Company,  Inc  

Federman  Jonathan        

Fichtmann,  Louis  B 

Fi|ux  George  F      

Fine   Harold 

Fleitman,  Arnold  A  r 

Florescu  Florea  

Foreign  Shipping  Svc   Company    inc   , 

Forwand   Sam  

Freeslate  International  Corporation  

Freyermuth.  Lewis  Paul  

Gall,  Alexander  

Garber  Daniel  Joseph 

Gauss  Charles  P  

Geils  Chnstian  L  

Gill  John  H     

Glennon  John  L    

Gloss,  Theodore  R  

Greer  Leslie  N         

Gnmes.  Jr    Edward  T  

Haeger,  Jr    Albert  C  

Haig,  Douglas  M    

Harte,  Thomas  

Hartenstine,  Richard  J , 


13939 
07552 
03994 
06779 
03875 


09989 
02965 
12067 
02539 
07099 
07276 
09146 
03196 
01569 
04014 
15540 
00686 
02788 
01003 
09295 
16284 
02981 
02257 
10349 
02494 
01668 
04585 
06987 
02971 
14261 
07220 
03540 
02404 
02287 
04697 
01617 
01852 
03666 
00915 
01966 
16547 
03740 
00254A 
05549 
00769 
01609 
02284 
02323 
06067 
01346 
12615 
02900 
01328 
10720 
01027 
09786 
03644 
02015 
03254 
12318 
01332 
15977 
05453 
00006A 
02305 
0G269A 
01647 
13004 
01257 
02720 
01505 
06472 
05409 
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Name 


License 


Heiner,  Harold  W  

Hermann,  Victor  J  

Hodgkinson   Frederick  R     

Hollman.  John  M  

HZ  Bernstein  Airtreight  Corp  

Interconfinental-Wisk,  Inc    

Inter-Mantime  Container  Lines  Inc 

Intermodal  Freight  Fon^arding   Inc 

Intra-Mar  Transport  Corp  

James  E  Fox  &  Company,  Inc  

Jensen.  Albert  C  

Kampunes,  Carol  

Kaufman  &  Vinson  Company      

Kayser,  Manlyn  

Kazangian,  Albert  

Keer,  Maurer.  Inc  

Kersten  Shipping  Agency   Inc    

Klebanoft  Gary  E  

Kleinstein.  Ruth  

Koerner,  Arthur  G         

Kraemer,  Albert  EC  

Kramer.  Samuel  

Lansen. John  P       

Lee-Herrmann  Company    

Letelstein,  Susan  

LeH  Robert  A  

Lehman,  Gail  Ann 

Levine  Michael     

M  Farns  &  Company   Inc    

Magno,  Laraine  ;. 

Mann.  Martin  G     

Manuh,  Elvis  Stephen  

Mariano  Angel  A         

Martin,  Arthur  J     

Masse  James       

Maxwell,  Michael  P  

Mayer,  Gustave  Howard      

McConnell   Edward  Hugh    

McCormack,  Paul  

McKeown   Kevin  J  

Meanen  John  J   

Meneses  Ben  O  

Meyer  William  F 

MilkoH   Ben    

Mintz,  Sol  

Molina,  Edward  H  

Mottola   Thomas  A  

Muray  Walter  W   

Narr,  William  J       

Nietsch,  Cynthia  , 

Novo  Infl  Airfreight  Corporation  

Novo  International  Corporation  , 

O'Donnell.  James  T 

O'Grady  James  , 

P  John  Hanrahan  Inc  

Palle  William  R  

Pedron   Florenda  B      

Peter  A  Bernacki   Inc    

Peterman,  Steven  T  

Pfeiffer  Harry  L    

Prchal  Charles     

Pnemer,  August  C  

Pulhs  Charles  J   

Ramono,  Silvio  W 

REA  Express,  Inc  

Remer,  Edward 

Rice,  John  P  

Roberts.  Paul  

Rokamer  Customs  Expediter  Co  .  Inc 

Romano.  Kenneth  Douglas  

Rosenberg,  Edward  - 

Royals.  Jr ,  Copeland  ^ 

Rubino.  Joseph  A  

Russell.  Ouentin  R  


02756 

00838 

02001 

01528 

04281 

04251 

02600 

04176 

01929 

01348 

03522 

05638 

03901 

10843 

05987 

06820 

02564 

09289 

10609 

02893 

00030 

01154 

01083 

02140 

04011 

03035 

07559 

05543 

01630 

08031 

03744 

12049 

03397 

00856 

03472 

11959 

02949 

01891 

05932 

12319 

03150 

16082 

03322 

02112 

02918 

03652 

01765 

02932 

02022 

05783 

05212 

05014 

03986 

09057 

02212 

07341 

14105 

03167 

06640 

02262 

01940 

01353 

01995 

02070 

01691 

01701 

02508 

06436 

05546 

04564 

02869 

01651 

01564 

03309 
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Name 


License 


Inc 


Inc 


Sam  Schwartz  CHB 

Schiller   Mortimer  

SchiDani   Franns  D  

Schleitstein   Ely        

Schmitz   Gerhardt     j.... 

Schneider   Frank  S 

Sellers  Transportation  Company 

Seuzeneau   Betty    

Shannon   Newell  C   

Sheridan   Edward  J 

Silvey  Shipping  Company,  inc  ., 

Somma   Peter  J         

Spano  AHred  B 

Specific  Inf'l  Freight  Forwarders 

Spnnger  Gustave 

Stateside  Customs  BroKerage   inc  . 

Switsky   Steve  

Tarus,  Charles  J  

Trainer  Joseph 

Transnational  Shipping  Corporation 

United  Shipping   !nc 

US  Brokers   Inc         

VanBuskirk,  John  W  : 

VanWagoner,  John  R  

Wallrabe   Chnstopher  Sean    

Warren   Tom  

Wedeman  &  Godnecht,  Inc  

Weiss,  Murray  H       

Westertund,  Paul  J  

Westrack,  Roben  M 

William  G  Young  &  Company   Inc 

WITS,  Inc 

Wooster  Ray  S  

World-Wide  Sen/ices,  inc  

Zawacki,  Ronald      

Zwicker  Abraham  E  _ 

Nogales 

Torre   Shawn  B       

Nortdk 

Deioatch  Jane  M    

Lewis  Jude       


nc 


Otay  Mesa 

Wnght   Claire 

Pembina 

Eszlinger   Lyie  

Philadelphia 

Baird.  Kenneth  J  

D'Amico   Lenore  Anne  - 

Gaudio  Alan         ^ 

Gehry   Bruce  R      

Lucas  Shetia  D      

Patnck  Nolan  John        

Pennell  Jr    William  G    

Sun  Charlene  Chen 

Wallace  Bart>ara  Ann    

Walsmann  Monika  

Yost,  John  Andrew        

Portland  ME 

Lawrence  Bart)ara  E 

Moe  Keith  V  

Whitworth  Stephen        

Williamson,  Katheryn  A  

Portland  OR 

Brosterhous,  Coleman  &  Company 

Consolidated  Freightways  Export-import 

Drew,  Bruce  Alan  

Gadeke  Jill  Lynn  

Graham  Andrew  Carter 

James  J  Boyle  &  Company  

Lindsey  Forwarders  Inc  

Livingston  International 

Newman  Steven  W  

Newman  Wilson  Company  , 


inc 


07425 
02988 
03955 
02516 
05746 
00662 
01644 
02236 
10276 
01666 
02896 
10976 
04959 
12070 
02464 
06692 
11420 
02204 
10230 
06959 
11934 
07293 
05138 
05797 
11858 
10037 
00202A 
02962 
06050 
07789 
01258 
04876 
00792 
02966 
07565 
00874 

11210 

13883 
12084 

13371 

13361 

07550 
15093 
10039 
07429 
07676 
07258 
06445 
14867 
05190 
16213 
13352 

04027 
15244 
16304 
12275 

07286 
07992 
13657 
14495 
14100 
05438 
14223 
00034 
03342 
06061 
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Seaport  Shipping  Company 
Sluys   Ralph  V 

Summit  Trade  Specialist  (US)  

Wallen   Robert  Glenn 

WITS   Inc     

Providence 

Campagna   Anthony  F  

Gomez,  Roger  

Jackvony  Vincent  M  

San  Diego 

Anderson   Albert  Moulton 

Chaparral  Freight  For^varders  and  CHB 

Compian,  Claudia  M 

Free  Trade,  Inc    

Jensen  David  Ray  

Petlengill,  Linda  K  „,]Z 

San  Francisco 

Alexander  Timothy  D  

Ardan,  Lon  Ann 

Arellanes,  Glona  Jeanetle    

August.  Ill,  Joseph  J 

Barry  McCarthy  Shipping  Company   Inc 

Belonogoff  Sharon  R 

Binme,  Anne  Elizabeth  

Bohlmg   Sally  Kay  

Bonefli,  Mark  R     

Brandt,  Charles  P  .'""l' 

Brownfield,  Marshall  Ray 
Bruce  Duncan  Company  Inc 

Bull   DeVota  Wilson       ^'Z 

Carrasco,  Jose  Antomo  

Ceniceros  Nilda 

Chang-Thompson   Chu  Jean 

Chattey,  Fred  N  ', 

Choinowski   Many  E      

Chow,  Charles       

Coady   Kathenne  J  

Coleman  John  E 

Conde,  Marlowe  Chapm 

Conner,  Jason  Eugene 

Cordoni,  Richard  Elio 

Daniel  F  Young   Inc        

Derenzo  Joseph  

DeRoulhac  Paul  G •. 

Diran   Kevin  M 

Dunbar  Customs  Services    

Eico  Air  Freignt  Corp     , 

Falk,  Dennis  Sheldon  

Fazio   Frank  

Felton  Gerald  O   

Fiala,  Jean  G  

Gailegos   Mark  Andre  

Goldsborough  William  West  

Gonzales  Robert  Michael      

Goodwin  George  E 

Gouguet  Louis  Jean     

Graham  Ronald  G  

Hagan  John  Patnck  

Hansen  Rot?en  C  

Hatcher-Brand   Dorothy  N    

Heftnch.  John  Albert  

Horn   Wendie  T      

Hompe,  Byron  J  

Hughes  Rotjert  W 

Hughes  Stephen  P  

Hulka.  Margarete  H    

Indreboe,  Martin  James 

Intermodal  Freight  Forwarding   inc  

Ipsen  Laura  Kay 

Jacobson  Dennis  R  

Jencek.  Luoe   

Jensen.  John  H  

Jensen.  William  Anttx>ny  

Jones  John  Everett       ^ 


Inc 


51731 


License 

04767 
09394 
14544 
08019 
04827 

04679 
03807 
04403 

17067 
16740 
14983 
13941 
15147 
17122 

05663 

06874 

12197 

05226 

07374 

11002 

13541 

05269 

07463 

03505 

04899 

03720 

02976 

14947 

11292 

15838 

04713 

05148 

06533 

05816 

02314 

05748 

16352 

04518 

07764 

02591 

14784 

08082 

04574 

07452 

03015 

02169 

04483 

05659 

13174 

05122 

12428 

09653 

04710 

14445 

13461 

04721 

06929 

05258 

11542 

16653 

03048 

09372 

10994 

07249 

04214 

13647 

04914 

13648 

04907 

05235 

09575 
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License 


Kaiser  John  Melvin  _ 

Kapur  Kanwar  K    _ 

Kapur,  Manmohan  

Karres   Edward  R     

Kennedy   Kathr/n  A       

Keneil   Arthur  C  

Kilgore  James  Barke     

Kinane,  Michael  Joseph  

Kirby  David  E  

Kitchel  Candace  Ann     

Law   Linda  D  

Levey   Knstine  A    

Lindsay  John  R       

Loechel-Aiexander  Lioyd  S  

Louie   Andrew  P  

Madsen  Can  J  ; 

Magiiano  John  Chanes 

Matthews,  John  Henley  

McLaughlin  Jerome  M         

McMullen   M.chael  PatncK    

Miller   Peter  J   - 

Milner  James  L  

Movers  Port  Senvices   !nc      

Movsky   David  Stewart 

Mulvany   Thomas  , 

O  Brien   Jeffrey  

0  Hanneson  Worldwide  

Oliveira   Monique  U  

Pacx   Paircia  D     - 

Paik   Paul  G  

Perkins   Coy  G       

Petit  Jennifer  A      

Pleiter  Mary  Lee     

Pinkerton   Timothy  Chafes  

Ponte   Diane  A 

Raetz   Nancy  Alma        i 

Rhee   Gene  Sang 

Robie  James  S      

Rocjue  Disosdadc  C     -. 

Russell   William 

Sable   Beniamm  j  

SEAIR  Express  of  San  Francisco,  Inc 

Seaport  Shipping  Company  

Smith   Scott  Joseph  Burton 

Stoddard  Barbara         

Stout    Terry  L  .'. 

Strubmg   Michaei  E 

Stucky    Max  L 

Suehiro   Pa'  Cr^iyOKO   

Sutton   Robe'1  ^    

Vaidez  Lisa  v       ; 

Vidonne  Michaei  > 

Welch   Laura  D 

White   John  Anthonv   

Wiesen   W   Duane       „ 

Wiley   Thomas  Me'-'^'tt   J. 

Wilkerson   Arthur  E       - 

Williams   Gail  Kathr,n  

San  Juan 

Air-Mar  of  Puerto  Rco,  Inc 

Air-Mar  Shipping    Inc    

Blanch    Irma         

Jorge  Blanch   inc  

Rosa-Agosto  Hector  L         

Rosa-Sanchez   Salvador    

Tratlic  Systems  Corporation        

Savannah 

Anderson   Candice  L    

Ansiey   Lawrence  N  

Bruner  Kellie  V  - 

Carroll   Eloise       

Davis   Phihp  R      

Ennis,  Jr  ,  Robert  E  

Flaxman.  June  T   


04654 

07942 

07653 

07638 

06586 

02428 

12141 

07851 

11004 

11109 

06599 

12878 

04435 

09654 

12274 

02128 

04074 

02906 

12849 

08002 

09960 

09452 

08009 

05036 

06440 

05035 

13045 

12851 

05112 

04750 

07766 

10294 

05180 

07446 

06927 

12499 

14577 

14070 

06140 

06031 

03274 

10079 

05435 

14082 

10045 

04968 

06836 

17480 

02592 

07087 

13555 

05090 

12865 

05468 

04335 

11254 

04749 

15597 

16704 
04362 
03574 
04235 
07670 
02403 
11317 

11692 
07005 
15474 
03226 
14608 
13108 
04222 
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Name 


Folgarait.  Rene  K  

Griffith,  Jackie 

Harrison-Hansen,  Barbara  , 

Heidi,  Joan  E 

Heidt,  Jr ,  Frank  Edward   

James,  Suzie  

Jennings,  William  Allen  

Laprad,  Kim  Mane       

Mench  Christopher    

Mikell.  Wanda  Lee      

O'Neal,  Brenda  G  

Rios,  Anabel  M    

Saxton-Freeman  Sandra 

■Sheiton,  Pauia  Y 

Stanfield,  Robert  

VonOidenburg,  Frank  R  

Woodard,  Paula  E        

Seattle 

AL  Tokin  Company   inc        

Bauer  Rita  Kaye  

Bauer,  Susan  P    

Berg.  Lewis  J  

Bostrum  Warren.  Inc    

Brooks   Harland  G        

Carley   Lawrence  E  

CE  Toionen  Company   Inc  

Close  Ralph  M 

Cloward   Kelly  W  

Eachon  Jack        

Evans,  Loretta  J    

Frank  P  Dow  Company   Inc  

Gaffney   Mark 

Gash,  Robert  W 

Graves,  Clarence  A       

Hansford.  Joseph  W     

.  Hatchel  John         

Hickman   Mark  R  

Ingham   Arthur  D  

Johnson,  Ronald  J 

JT  Steeo  &  Company  Inc    

Kamigumi  USA 

Kittelson  Heather  

Mann,  William  E    ,   ,   , 
McClary  Swift  &  Companv   inc 
Murray,  Carol  A  , 

Novo  International  Corporation 

Pennington  Delores  I    

REA  Express  Inc  

Seaport  Shipping  Company  

Shipman  Patncia  J  

Staff.  Chnstopher  George    

Teibel.  Wiliard  W  

Tuben  Jack  R      •. 

Wessler.  Robert  O 

Wickens  AH     

Williams  Tracey  L  

WITS,  Inc  

WTC  International   Inc  

Yun,  Minami  

Albans 

Baker  Edward  Roben    

Louis 

Hanebnnk,  Richard   

Meadows  William  H  

Shah  Mukesh  

Swariz  Serena     

Tampa 

Above  &  Beyond  CHB 

Avery  &  Taylor  Import-Export  Sen/ices 

Cumbee.  Alan  B 

Customs  Brokers  and  Forwarders  of  Southwest  Fionda 

E  Allen  Brown  International  Inc  

Esquerra.  Deborah  Todd 

Failde,  Delia 


St 


St 


Inc 


Ltcense 


10735 
09908 
10392 
05186 
04160 
14291 
04314 
15130 
13232 
11919 
11734 
10022 
12566 
14539 
14714 
14098 
12648 

04832 

09074 

11333 

02678 

05414 

02706 

03401 

04517 

00195 

14907 

02760 

07713 

00097 

10683 

02849 

01586 

03175 

06551 

11395 

04636 

09902 

00118 

11443 

13974 

01811 

03603 

12863 

04918 

07714 

02144 

04447 

06773 

12846 

02795 

02780 

00189 

00183 

09018 

04734 

04502 

15589 

04215 

03203 
09596 
12188 
07162 

14001 
05256 

10142 
11892 
04601 
14053 
02076 


51734 


Federal  Register  '  Vnl 


BB. 


No    19H 'Wetlnesdav,  October  10.  2001 /Notices 


Name 


License 


General  Brokerage  Services,  Inc  . 

James  John  Wiiham         

Johnson   Dobra  J      

Linsley   Parke  K        

MareK  Lisa  A  

McGarry   William  J  - 

Pullara   Frank  B         - 

Robbins  Beverly        

Robbins  John  W  

Roger  Baum  international.  Inc  

Stickles  Donald  R 

Sullivan   John  Warren    

Sullivan  &  Son   Inc    

Sullivan   III   H  K   Edward 

Sullivan  Jr    Henry  E        

Svensson   Theodore  W    

Turner   Thomas  G    i 

Vame  Jr    Joseph  T  i 

Wilk  James  H  

Wilk  For^varding  Company  

William  G  Young  &  Company.  Inc 
Washington   DC 

Koehncke   Theodore  Ernest   

Wilmington 

Arthur  J  Fritz  Company   

Beatrice  Beth  A     

Ciemmons.  Connie  L 


09262 

05679 

10841 

04960 

11801 

04440 

02696 

12518 

10870 

16703 

14901 

04730 

04848 

05827 

02502 

05486 

04808 

13614 

04472 

10316 

06421 

15514 

07961 
10615 
09834 


Dated:  October  5.  2001. 
Bonni  G.  Tischler, 

Assistant  Commissioner.  Office  of  Field 
Operations. 

(FR  n.x    m  -2'~i~^  Filed  10-9-01:  8:45  am] 

BIULING  CODE  M20-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

List  of  Foreign  Entities  Violating 
Textile  Transshipment  and  Country  of 
Origin  Rules 

agency:  C  UNtnms  Service.  Df-partment 
of  the  TrfM.-ury. 

ACTION:  Ciflnerai  notice. 


SUMMARY:  This  document  imntusthe 

pubhc  of  fcirpiyn  f^ntitips  ".vhi(  h  have 
been  is?-jfd  a  penalty  claim  undf-r 
section  592  of  thf  Tariff  Art  of  19,-10,  for 
certain  vujlations  of  the  customs  law; 
This  list  IS  authorized  to  b«  published 
by  section  333  of  the  I  ruguav  Round 
Agreements  Act, 

DATES:  This  document  notifies  thf' 
public  of  the  semiannual  list  for  th*'  6- 
month  period  starting  October  1    2001. 
and  ending  March  30.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  any  of  the 
operational  aspects,  contact  Gregorv 
Olsavsky.  Fines.  Penalties  and 
Forfeitures  Branch.  Office  of  Field 
Operations.  (202)  927-3119.  Fur 
information  regarding  any  of  the  legal 


aspects,  contact  Willem  A  Daman. 
Office  nf  Chief  Counsel.  '202)  927-(i90n. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Rf)und 
Agreements  Act  (URAA)  (Pub  L  103- 
465.  108  Stat.  4809)  (signed  December  H. 
1994),  entitled  Textile  Transshipments, 
amended  Part  V  of  title  1\  of  the  Tariff 
Act  of  1930  by  creating  a  section  592A 
(19  U.S.C.  1592a),  which  authorizes  the 
Secretary  of  the  Treasury  to  publish  in 
the  Federal  Register   on  a  semiannual 
basis,  a  list  of  the  naines  of  any 
producers,  manufacturers,  suppliers, 
sellers,  exporters,  or  other  persons 
located  outside  the  Customs  territory  of 
the  United  States,  when  these  entities 
and/or  persons  have  been  issued  a 
penalty  claim  under  section  592  of  the 
Tariff  Act,  for  certain  violations  of  the 
customs  laws,  provided  that  certain 
conditions  are  satisfied. 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  fraudulent  country  of  origin  or 
source  of  textile  or  apparel  products:  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
dof  umentation.  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  or  apparel  products; 


(3)  Manufacturing,  producing, 
supplying,  or  selling  textile  or  apparel 
products  which  are  falsely  or 
fraudulently  labeled  as  to  country  of 
origin  or  source:  and  (4)  Engaging  in 
practices  which  aid  or  abet  the 
transshipment,  through  a  country  other 
than  the  country  of  origin,  of  textile  or 
apparel  products  in  a  manner  which 
conceals  the  true  origin  of  the  textile  or 
apparel  products  or  permits  the  evasion 
of  quotas  on,  or  voluntary  restraint 
agreements  with  respect  to,  imports  of 
textile  or  apparel  products. 

If  a  penalty  claim  has  been  issued 
w  ith  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition  or  supplemental  petition  for 
relief  from  the  penalty  claim  is 
submitted  under  19  U.S.C.  1618,  in 
accord  with  the  time  periods  established 
by  §§  171.2  and  171.61,  Customs 
Regulations  (19  CFR  171.2,  171.61)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  allowed,  is  received  within 
60  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  penalty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
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Secretary  finds  that  such  person  or 
entity  has  not  committed  anv  of  the 
enumerated  violations  for  a  period  of 
not  less  than  .3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  will  be  removed 
from  the  list  as  nf  the  next  pubJifatHin 
of  the  list 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entenn".  introdiu  insz. 
or  attempting  to  introdu(  e  into  th? 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectlv  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  (.are  to  ensur.^  that 
the  textile  or  apparel  products  art' 
accompanied  b\  documentation. 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Reliance  soleh  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  srime  commercial 
relationship  with  one  or  more  ot  the 
listed  parties  must  exercise  a  degree  oi 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must 
involve  reliance  on  more  than 
information  supplied  bv  the  named 
party. 

in  meeting  the  reasonable  i  are 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  .=592A  of  the  Tariff 
Act  of  1930.  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  country-  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  partv' 

(2)  Has  the  importer  had  anv 
detentions  and/or  seizures  of  textile  or 
apparel  products  that  were  directiv  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacitv  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21.  has  the 
importer  ascertained  that  the  named 


part\'  attualiv  pcriornicti  the  required 
process' 

(5)  Is  thi-  named  party  operating  from 
the  same  i ountry  as  is  represented  by 
that  part\  on  the  documentation, 
packaging  or  labeling' 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  Hearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

(7)  What  IS  ihf  historv  of  this  country 
regarding  thi^  i  ,  inini'.'lit-. 

(8;  Ha\'>'  \oi:  ,i>Ki'!i  jm-tions  of  your 
sup|.)lier  rccardini;  tlv  "rr^mofthe 
product:' 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
licensf  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
\  isa.  permit,  and/or  license  is  both  valid 
and  act  urate  as  to  its  origin?  Has  the 
importer  s(.rutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question' 

The  law  authorii^es  a  siniMnnual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  April  5. 
2001.  f:ustoms  published  a  .Notice  in  the 
Federal  Register  (hb  F'R  18148)  which 
identified  2.i  (twentv-threo)  entities 
which  fell  within  thr  i)ur\  lew  of  section 
5q2Aof  the  Tariff  Ad  of  I'HO 

5  92 A  List 

For  the  period  ending  September  30. 
2001.  faistoms  has  identified  13 
(thirteen)  foreign  entities  that  fall  within 
the  purview  of  section  r>^2A   4  the 
Tariff  Act  of  1930  This  list  reflects  no 
new  entities  and  ten  removals  to  the  23 
entities  named  on  thp  list  piil)lished  on 
April  5,  2001   The  parties  on  the  current 
list  were  assessed  a  penalt\  i  laim  under 
19  l;.S.C.  1592,  for  one  or  more  of  the 
four  above-described  violations.  The 
administrative  penalty  action  was 
CHincluded  against  the  parties  h\  .,n.'  of 
the  actions  noted  aboxc  as  ti.n  iiig 
terminated  the  administrative  process. 

The  names  and  addresses  of  the  13 
foreign  parties  which  have  been 
assessed  penalties  by  C^ustoms  for 
violations  of  section  ,592  are  listed 
below  pursuant  to  section  592A.  This 
list  supersedes  any  pre\iouslv 
published  list.  The  names  and  acidresses 
of  the  13  foreign  parties  are  as  follows 
(the  parenthesis  following  the  listing 
sets  forth  the  month  and  vear  in  which 
the  name  of  the  company  was  first 
published  in  the  Federal  Register): 

.Xustm  Fdiig  CIcv.'s  \  (iarments  Factory.  Ltd., 

Indt'  Heights,  .52  Tai  Chiine  Kii;  Km„,i    F'..! 
(,,  I'tT,  Shatin.  NcwTerii'i  :.!  ■■    ii,^;!^ 
Kong,  (lO'oq) 
Beautiful  Mower  (,lii\p  Nianufactorv'.  Kar 
Wafi  liuiustricil  Building.  8  Leung  Yip 
Street,  Kcidrn  l(i-l(i,  4/F.  Yuen  Long,  New 
Territories,  fiiini"  kmit;   110/99) 


BF  Manufacturing  Company.  Kar  Wah 

Industrial  Building,  Leung  Yip  Street,  Flat 

13,  4/F.  Yeun  Long,  N'l-w  Territories,  Hong 

Kong,  (10/99) 
Ease  Keep,  Ltd.,  7,50  Nathan  Road.  Room  115, 

Kowloon,  Hong  Kong.  (10/99) 
Everlasi  Glove  Factory.  Goldfield  Industrial 

Centre.  1  .Sui  Wo  Road,  Room  1.t.  l.'ith 

Floor,  Fo  Tan,  Shalin.  New  Territories. 

Hong  Kong.  (.3/99) 
Everlile  Manufacturing  Company.  P  O.  Box 

90936.  Tsimshatsui,  Kowloon,  Hone  Kona 

(.3/01).  ^         * 

Fabrifa  de  Arligos  de  Vestuario  E-Full.  Lda. 

Rua  I'm  doi  Bairro  da  Concordia,  Deificio 

Industrial  Vang  Tai.  8lh  Floor.  A-I), 

Macau.  (10/99) 
Fabrica  de  Artigos  de  Vestuario  Fan  Wek 

Limilada.  Av.  Venceslau  de  MoraLs,  S/N  14 

B-C.  Cenlro  Ind.  Ket:k  Seng  (Torre  1). 

Macau.  (10/99) 
Fairfield  Line  (HK)  Co.  Ltd..  BO-fib  Wing  Tai 

Commer.,  BIdg.  1/F.  Sheung  Wan.  Hong 

Kong  (3/01). 
G.P.  Wedding  Ser\ir:p  Centre.  Lee  Hing 

Industrial  Building,  10  Cheung  Yue  Street 

nth  Floor.  Cheung  Sha  Wan.  Kowloon. 

Hong  Kong.  (10/00) 
G.T.  Plus  Ltd..  Kowloon  Centre.  29-43 

Ashley  Road,  4/FI,  Tsimshatsui,  Kowloon. 

Hong  Kong.  (3/99) 
Lucky  Mind  Industrial  Limited,  Line  oln 

Centre.  20  Yip  Fung  Street,  Flat  11,  5/F, 

Fan  Ling.  New  Territories.  Hong  Kong  (10/ 

99) 
Mabt  o  Limited,  O/F  VIP  Commen  iai  Centre. 

lU>-120t]anlon  Road.  Kowloon,  Hong 

Kong.  (3/99) 

Any  of  the  above  parties  mav  petition 
to  have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations.  United  States  Customs 
Ser\  i(  I    1 300  Pennsylvania  Avenue. 
N\\    W.rhington.  DC  20229. 

.Additional  Foreign  Kntilies 

In  the  April  5.  2001.  Federal  Keuist.  i 
notice,  Customs  also  sohciled 
information  regarding  the  whereabouts 
of  11  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 
whereabouts  of  those  11  entities  were 
requested  to  contact  the  Assistant 
Commissioner,  Office  of  Field 
Ofierations,  United  States  Customs 
,Ser\  K  .     1  too  Pennsylvania  Avenue, 
N\\    WtsiiinL'ton.  DC  20229, 

111  till-   i      .!iient,  a  new  list  is  being 
piitiisfi.   1  which  contains  the  names 
and  las!  Known  addresses  of  5  entities. 
Tills  ri'flects  the  removal  of  six  entities 
frniii  the  list  of  1 1  entities  published  on 
.\\n-\\  ':    Jdiii 

(    is!   nis   V  s        1  ting  information 
reg.iniiiiL:  tlic  w  !irr(>abouts  of  the 
folli  \s  iiii;  ")  foreign  entities  concerning 
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alleged  violations  of  section  592.  Their 
names  and  last  known  addresses  are 
listed  below  (the  parenthesis  following 
the  listing  sets  forth  the  month  and  year 
in  which  the  name  of  the  company  was 
first  published  in  the  Federal  Register): 

.^11  Ml  Wedding  Dresses  Company.  Dragon 

Industry  Building.  98.  King  Law  Street. 

L'nit  F.  9'F,  Lai  Chi  Kok.  Kowloon.  Hong 

Kong  (10/99) 
Golden  Wheel  Carmen'.  Faotorv,  Flat  A.  10/ 

F.  Tontex  Industrial  Building.  2-4  Sheung 

Hei  Street  San  Po  Kong.  Kowloon.  Hong 

Kong.  (10-991 
Lai  Cheong  Gloves  Factory.  Kar  Wah 

industrial  Building.  8  Leung  Yip  Street, 

Room  101,  1-F.  Yuen  Long,  New 

Territories,  Hong  Kong.  O'OOl 
Maxwell  Garment  Factorv,  Unit  C,  21/F.  78- 

84.  Wang  Lung  Street.  Tseun  Wan.  New 

Temtones.  Hong  Kong.  (.3/99) 
Tak  Ming  Textile  Company  Limited.  Wo  Fung 

Industrial  Building.  3/F.  block  D.  Lot  No, 

5180.  IN  D  D  ,51,  On  Lok  Village.  Fanling. 

New  Territories.  Hong  Kong  (3/99). 

If  you  have  any  information  as  to  a 
correct  mailing  address  for  anv  of  the 
above  5  firms,  please  send  that 
information  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations.  US  Customs  Service.  1300 
Pennsvlvania  Avenue,  NW,  Washington. 
DC  20229 

Dated,  October  4   2001 
Bonni  G.  Tischler, 

A-istitant  Com-^issioner.  Office  of  Field 
Operations 

IFR  Doc   01-25375  Filed  10-9-01;  8:45  am] 
BILUNG  COOe  «20-02-f 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  MC-f-20985] 

Holland  America  Line— Westours, 
Inc.— Control— Westmark  Hotels  of 
Canada  Ltd.  i 

agency:  Surface  Transportation  Board 
action:  Notice  Tentatively  Approving 
Finance  Transaction, 


SUMMARY:  Holland  America  Line — 
Westours.  Inc.  (HAL),  a  noncarrier 
holding  company  that  controls  two 
motor  passenger  carrier  subsidiaries. 
Westours  Motor  Coaches.  Inc  (WMC) 
and  Evergreen  Trails.  Inc  (Evergreen),' 
has  filed  an  application  under  49  L'S  C 
14303  for  acquisition  of  control  of 
another  subsidiary,  Westmark  Hotels  of 
Canada  Ltd,  (Westmark),  a  recently 


certificated  motor  carrier  of  passengers.- 
Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  1182  5  and  1182.8,  The  Board 
has  tentativelv  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action, 

DATES:  Comments  are  due  by  November 
26.  2001   .Applicant  mav  reply  by 
December  10.  2001    If  no  comments  are 
received  bv  November  26.  2001,  this 
notice  is  effective  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  anv  comments  referring  to  STB 
Docket  No  Mr.-F-20985  to:  Surface 
Transportation  Board,  Office  of  the 
Secretarv.  Case  Control  Unit.  1925  K 
Street.  N.W.,  Washington,  DC  20423- 
0001   In  addition,  send  one  copy  of 
comments  to  applicant's  representative: 
[eremv  Kahn.  1730  Rhode  Island  Ave., 
N  W  .Suite  810,  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

loseph  H   Dettmar.  (202)  565-1600, 
[TDD  for  the  hearing  impaired:  1-800- 
877-83  34  1 

SUPPLEMENTARY  INFORMATION:  HAL  is  a 
noncarrier  that  currently  controls  two 
regulated  passenger  carrier  subsidiaries. 
WMC  (Docket  No.  MC-1 18832)  and 
Evergreen  (Docket  No  MC-107638), 
Under  the  proposed  transaction.  HAL  is 
seeking  to  acquire  control  of  another 
regulated  passenger  carrier  subsidiary, 
Westmark  .\pplicdnt  states  that  it 
directly  holds  a  portion  of  Westmark's 
shares  and  that  the  remainder  are  held 
'     bv  a  HAL  noncarrier  subsidiary.  All 
three  carriers  are  authorized  to  transport 
passengers  in  charter  and  special 
operations  between  points  in  the  United 
States 

Applicant  has  submitted  information, 
as  required  by  49  CFR  1182.2(a)(7),  to 
demonstratp  that  the  proposed 
acquisition  of  control  is  consistent  with 
the  public  interest  under  49  USC 
14303(b)   .Applicant  states  that  the 
proposed  transaction  will  have  no 
impact  on  the  adequacy  of 
transportation  services  available  to  the 
public,  that  the  operations  of  the 
earners  involved  will  remain 
unchanged,  that  there  are  no  fixed 
charges  associated  with  the  proposed 
transaction,  and  that  no  carrier 
employees  will  be  adversely  affected  by 
the  transaction  In  addition,  applicant 
has  submitted  all  of  the  other  statements 
and  certifications  required  by  49  CFR 
1182  2  Additional  information, 
including  a  copy  of  the  application,  may 


'■  The  control  of  thess  two  carriers  was  apprnv.?,! 
in  Westours.  /nc  —Control— ICvfr^rffn  Trails.  Inc  . 
.No,  MC-F-13910  tier  served  July  13.  1979) 


•  Westmark  s  operating  authontv  wa.s  served  on 
May  25.  2001.  in  FMCSA  Docket  No  MC-405618 


be  obtained  from  the  applicant's 
representative. 

Under  49  U.S.C.  14303,  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public:  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  tRe  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
\v^vH■.  stb.dot.gov. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

/( is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3,  This  decision  will  be  effective  on 
November  26,  2001,  unless  timely 
opposing  comments  are  filed, 

4,  A  copy  of  this  notice  will  be  served 
on;  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
S.W.Room  8214,  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice.  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
S.W..  Washington,  DC  20590. 

Decided:  October  2,  2001. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vemon  A.  Williams, 
Secretary, 

IFR  Doc,  01-25235  Filed  10-»-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34102] 

Bad  Water  Railway  LLC— Trackage 
Rights  Exemption — The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  local  trackage  rights'  to  Bad  Water 
Railway  LLC  (BDW)  over  BNSFs  rail 
line  located  between  BNSF  milepost 
303.6  near  Shoshoni.  VVY.  and  milepost 
282.5  at  Lysite.  VVY.  a  distance  of 
approximately  21.1  miles. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  September  27. 
2001.  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed)  - 


'  rhi'  iriK  kdgc'  niihls  .igri'cmiTit  is  d  siipplcmfiitHl 
rfgrwMient  tu  thi-  cirisinal  .igrccincnt  riaterl  Kebrudrv 
7,  1997.  hftut-pn  BN.SF  and  BDW    Spp  Had  Watfr 
Line—Tnif  xu^p  Hights  E.\pwptinn—Thf  Hurlingtnn 
Northprn  unci  Snnia  f-p  Hnilwav  Company  ,STH 
Finanif  Dot  ki't  \o   3.36:ifi  (STB  sprv^H  luU   n. 
IM'IHI  [BDW  1998Densinn] 

( loiinsel  for  BDW  w.is  i  i,n\M  tcii  t)\  tcicphone 
ui,i  ,(!  kiiuu  ifi1a.'(i  rt,.,:  r!i.>  tr.tnsaction  could  not  be 


The  purpose  of  the  trackage  riyht^  iv 
to  permit  BDW  to  move  trains 
locomoti\es.  cabooses  and  i  ar^  witii  iN 
own  officers,  agents.  empli)\ees  and 
contractors,  and  equipment  in  it- 
account,  over  the  )oint  tra(  kage  hctwpcn 
points  on  Its  existing  line  an(i 
interchange  with  BNSF  near  Shnshnni 
VVY.  and  to  provide  rail  ser\  k  c  le  ttit 
Lost  Cabin  Cas  Plant  near  L\  site. 

As  a  condition  to  this  exemption,  aiix 
employees  affected  bv  the  trat  kage 
rights  will  be  protected  b\  the 
conditions  imposed  in  Soriolk  and 
Western  R\    Co—Trdrkaiif  HiiihtS'~H.\ 
354  ICC.  605  (19781.  as  modified  m 
Mendocino  Cao.sf  H\    Im  — U-ash-  niu: 
Operate.  360  l.C^C.  h'^A  {mHO; 


1  '•li-imini.il.-.i  ,ii;':;  S,.ptf.ni'>iT  27,  2CX)1,  In  a  letter 
.;.(!.'!  s.  pi,. :;ii.,.;  ,,,   :  ,11!    [fnw  slates  that  it 
,,niii  ip.Htf-  t.hd"  :!  u    :  ,  V,.-,  i-e  the  above-desrribed 
trackage  rights  b\    Xui;  .^'  .1(12. 

'  In  lis  Verified  .Noti^i  u!  Lxemption.  BDW  states 
iiiit      plursuant  to  49  U.S.C.  §  11326(a).  labor 
prutei.tion  condition';  ar<>  nm  -ipiilirable  to  the 
subject  transaf-tion      HIU'v    ■     .^•••r,  has 
misinterprcU'd  .1111  ^i, !■;:•,    ,\i . „i,iiiigly.  labor 
protei  t!   [,     ,■   i  ■;    11- ,r.' imposed  for  this  - 
transacliui.  as  wti:,  siiailarlv  imposed  for  the  prior 
related  transaction  in  BDW  199B  decision 


i  le  i  under  49  CFR 
'  contains  false  or 


Tin-  [Mt; 
:  1H(I  2:!]-  " 
misleddiiig  iniurmation.  the  exemption 
is  void  ah  initio  Petitions  to  revoke  the 

e\en!('ti(in  un.i.-r  4'i  ' '.S.C.  10502(d) 


rii 


led  at  dii\  time.  The  filing  of 


a  I  el] !;,,,!  to  revoke  will  not 

aut.iniatii  al!\  -t.iv  the  transaction. 

'mi    rmiiiii  ,!;,,i  ;u  copies  of  all 
i  !•  iiiiiii;-   M  f'  iiing  to  STB  Finance 
i*"<  kei  \,     i.4;iij,  must  be  filed  with 
t!ie  suri.i!  .    I  riiisportation  Board,  Office 
i  th.  s.i  r.'.iiv    Case  Control  Unit.  1925 
K  street    \\\     Wa-ihington.  DC  20423- 
"fiu;    In  ,i.!ii:tii  i:,      ne  copy  of  each 
f  ie  i  iini:  ■!,    st  i)e  served  on  Clifford 
K     ;   h4.  South  Federal  Blvd.,  Riverton, 
\\'>  HJ'dl. 

Board  decisions  and  notices  are 
^\  a  liable  on  our  website  at 
'1  n  H  stb.dot.gov. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Derided:  Orlober  1,  2001. 

\<rn(in    \    W  i  lli.iiTis. 

•spcre/ari . 

(FR  Doc  01-252.16  Filed  10-9-01;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1234 
RIN  3095-AB05 

Records  Management;  Electronic  Text 
Documents 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACHON:  Advance  notice  of  proposed 
rulemaking;  request  for  comment. 

SUMMARY:  NARA  is  seeking  comments 
from  Federal  agencies  and  the  public  on 
a  petition  for  rulemaking  we  received 
from  the  Public  Citizen  Litigation  Group 
(Public  Citizen).  The  petition  requested 
that  the  Archivist  amend  NAR\  rules 
concerning  the  management,  scheduling 
and  preservation  of  text  documents 
created  in  electronic  form.  This  advance 
notice  of  proposed  rulemaking 
(ANPRM)  seeks  comments  on  the  issues 
raised  in  the  first  and  third  proposals  in 
the  petition.  The  comments  will  assist 
NARA  in  determining  whether  a 
regulatory  amendment  should  be 
proposed,  whether  some  other  action 
should  be  taken  (e.g.,  issuance  of 
guidance  to  Federal  agencies  in  a  NARA 
Bulletin),  or  whether  no  changes  should 
be  made  to  NARA's  regulations  and 
other  issuances. 

DATES:  Comments  are  due  by  January'  8 
2002. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NTOL), 
Room  4100,  Policy  and 
Communications  Staff.  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001.  They  may  be  farced  to  301- 
713-7270  You  may  also  comment  via 
the  Internet  to  comments@nara,gov. 
Please  submit  Internet  comments  within 
the  body  of  your  email  message  or 


attach  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  3095-AB05"  and  your 
name  and  return  address  in  your  email 
message  If  you  do  not  receive  a 
confirmation  that  we  have  received  your 
email  message,  contact  the  Regulation 
Comment  Desk  at  301-713-7360,  ext. 
226 

An  electronic  copy  of  the  Public 
Citizen  petition  for  rulemaking  is 
available  for  review  at 
http; www  nara.gov/nara/petition.html. 
A  paper  copy  of  the  petition  is  available 
bv  contacting  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT.  The 
exhibits  submitted  with  the  petition  for 
rulemaking  are  available  for  review  at 
the  Textual  Research  Room.  National 
Archives  at  College  Park  (Archives  II). 
8601  Adelphi  Rd  ,  College  Park,  MD 
20740-6001  during  hours  that  the 
research  room  is  open  (see  36  CFR 
1253  2) 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  Allard  at  telephone  number  301- 

713-7360,  ext.  226,  or  fax  number  301- 

713-7270. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Petition 

Public  Citizen  submitted  a  petition  for 
rulemaking  under  5  U  S  C.  553(e)  to  the 
Archivist  of  the  United  States  on 
October  31.  2000,  requesting  that  the 
Archivist  amend  NARA  regulations  in 
36  CFR  Part  1234.  Electronic  Records 
Management  The  petition  proposed 
three  amendments  and  suggested 
regulatorv  text  to  accomplish  these 
amendments 

NARA  responded  formally  in  writing 
to  the  petition  on  January  18,  2001.  That 
response  stated  NARA's  intent  to  solicit 
thp  views  of  other  Federal  agencies  and 
the  public  on  two  of  Public  Citizen's 


proposals  contained  in  the  petition  prior 
to  determining  further  action.  The 
NARA  response  declined  to  act  on  the 
second  proposal  in  the  petition  to  phase 
out  the  application  of  General  Records 
Schedule  20  to  agency  program  records. 
As  we  explained  in  the  response  to 
Public  Citizen,  we  are  evaluating 
alternatives  to  GRS  20  for  disposition 
authority  as  part  of  a  comprehensive 
review  of  the  policies  and  procedures 
for  scheduling  and  appraisal  of  records 
in  all  formats.  NARA  has  concluded  that 
acting  on  Public  Citizen's  second 
proposal  now  would  be  inconsistent 
with  our  consideration  of  other 
alternatives  as  part  of  our  study. 

Description  of  Proposal  1 

Public  Citizen's  first  proposal  was: 

1.  The  regulations  should  make  explicit 
that  rerordkeeping  systems  that  preserve 
electronic  text  documents  must  preserve  the 
entire  content,  structure  and  context  of  the 
electronic  original,  a  requirement  that  the 
Archivist's  attorneys  have  stated  is  already 
part  of  GRS  20,  although  the  text  of  GRS  20 
contains  no  such  language,  [Bold  in  petition 
document] 

We  suggest  that  this  be  accomplished  by 
amending  36  C.F.R.  §  1234.30  to  establish 
requirements  for  all  recordkeeping  systems 
that  maintain  text  documents  and  include,  as 
the  first  of  these  requirements,  the 
requirement  that  the  recordkeeping  system 
preserve  the  content,  structure  and  context  of 
the  original  text  document: 

The  Public  Citizen  proposal  laid  out  the 
proposed  wording  of  §  1234.22 
(incorrectly  cited  as  §  1234.30  in  the 
Public  Citizen  petition)  with  strike-out 
of  text  proposed  for  removal  and 
highlighting  of  new  text.  For  ease  of 
reading,  this  document  sets  forth  the 
language  in  the  following  chart,  with  the 
current  §  1234.22  provided  in  the  left 
column  and  Public  Citizen's  proposed 
wording  in  the  right  column. 
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Current  and  proposed  wording  of  36  CFR  1234.22 


Current  text  of  36  CFR  1234.22: 


Public  Citizen  suggested  revised  language: 


§  1234.22  Creation  and  use  of  text  documents. 

(a)  Electronic  recordkeeping  systems  that  maintain  the 
official  file  copy  of  text  documents  on  electronic  media 
shall  meet  the  following  minimum  requirements: 

( 1 )  Provide  a  method  for  all  authorized  users  of  the 
system  to  retneve  desired  documents,  such  as  an 
indexing  or  text  search  system; 

(2)  Provide  an  appropnate  level  of  security  to  ensure 
mtegnty  of  the  documents: 

(3)  Provide  a  standard  interchange  format  when 
necessary  to  permit  the  exchange  of  documents  on 
electronic  media  between  agency  computers  using 
different  software/operating  systems  and  the  conversion 
or  migration  of  documents  on  electronic  media  from  one 
system  to  another;  and 

(4)  Provide  for  the  disposition  of  the  documents 
mcluding,  when  necessary,  the  requirements  for 
transferring  permanent  records  to  NARA  (see  § 
1228.188'of  this  chapter). 

(b)  Before  a  document  is  created  electronically  on 
electronic  recordkeepmg  systems  that  will  maintain  the 
official  file  copy  on  electronic  media,  each  document 
shall  be  identified  sufficiently  to  enable  authorized 
personnel  to  retneve.  protect,  and  carry  out  the 
disposition  of  documents  in  the  system.  Appropnate 
identifying  mformation  for  each  document  maintamed 
on  the  electronic  media  may  include:  office  of  ongin, 
file  code,  key  words  for  retrieval,  addressee  (if  any), 
signator,  author,  date,  authorized  disposition  (coded  or 
otherwise),  and  security  classification  (if  applicable) 
Agencies  shall  ensure  that  records  maintamed  in  such 
systems  can  be  correlated  with  related  records  on  paper, 
microform,  or  other  media. 


§  1 234.22  Creation  and  use  of  text  documents. 

(a)  Recordkeeping  <.ystems  thai  mainlain  the  official 
file  copy  of  text  documents  produced  (^n  electronic 
information  systems  shall  mee;  the  tolloumg  inminium 
requirements: 

( 1 )  Preserve  the  Lonteni,  structure  and  context  of  the 
original  text  documents; 

(2  I  Provide  a  method  tor  all  authorized  user^  of  the 
system  to  retrie\c  desired  documents,  such  as  an 
indexing  or  text  search  scsicm, 

(3)  Provide  an  appropriate  IcncI  of  secunn  to  ensure 
integrity  of  the  documents. 

(4)  Provide  for  the  disposition  of  the  do^unients 
including,  when  necessar\.  the  requirements  Uv 
transferring  permanent  records  to  NAR.^  (see  subpart 
J^of  this  chapter!   and 

(5)  Identify  each  document  sufficientK  lo  enable 
authorized  personnel  to  retrieve,  protect,  and  cam.  out 
the  disposition  of  documents  in  the  system  .Appropriate 
identifying  information  for  each  document  maintained 
on  the  electronic  media  may  include  office  of  ongm. 
file  code,  key  words  for  retrieval,  addressee  ( if  an> ). 
signator,  author,  date,  authorized  disposition  (coded  or 
otherwise),  and  security  classification  ( if  applicable  i 
Agencies  shall  ensure  that  records  maintained  m  su^h 
systems  can  be  correlated  with  related  records  t)n  paper, 
microform,  or  other  media 


'  A  technical  amendment  to  36  CFR  Part  1234  on  May  16,  2001  (66  FR  2702"")  corrected  the  reference  from 
§1228.188  to  §1228.270. 

^Subpart  J,  Transfer  of  Records  to  the  National  Archives  of  the  United  States,  was  redesignated  as  Subpart  1  m 
a  final  rule  pubhshed  on  December  2,  1999  (64  FR  67662)  We  believe  that  Public  Cinzen  intends  to  referem  e 
Subpart  L,  not  Subpart  J--Transfer,  Use,  and  Disposition  of  Records  m  a  NARA  Records  Center. 


Discussion  of  Proposal  1 

The  Public  Citizen  proposal  would 
expand  current  requirements  for 
electronic  recordkeeping  systems  to  all 
recordkeeping  systems  and  specifically 


require  agencies  to  capture  the  content 
structure,  and  context  of  the  original 
electronic  text  document  in  the  copv 
filed  in  the  recordkeeping  sy.stem 


To  assist  N.ARA  in  evaluating  this 

F'ublic  (Citizen  proposal,  we  invite  your 
comments  on  the  folli  iwing  points: 
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lA.  Definitions 

The  first  paragraph  of  Public  Citizen's 
proposed  CFR  text  uses  the  term 
"electronic  information  system  "  In  36 
CFR  1234.2,  NARA  defines  this  term  as 
"A  system  that  contains  and  provides 
access  to  computerized  Federal  records 
and  other  information.  "  In  36  CFR 
1234.2,  NAR.\  defines    Text 
documents"  as  "narrative  or  tabular 
documents,  such  as  letters. 
memorandums,  and  reports,  m  loosely 
prescribed  form  and  format." 

Questions  for  comment:  lAl.  Is 
NARA's  definition  of  electronic 
information  system  still  adequate^ 
Should  it  explicitly  include  (or  exclude) 
any  types  of  office  applications  or  other 
type  of  software  such  as  the  network 
operating  system?  Is  the  definition  of 
"text  documents  '  sufficiently  broad 
enough  to  cover  documents  produced 
by  products  other  than  word  processing 
software,  e.g.  PowerPoint  presentatinns 
or  desktop  publishing  files'  Should  the 
definition  of  "text  documents"  be 
amended  to  include  presentations  and 
other  specific  files'  Please  consider  the 
issues  raised  relating  to  both  this 
proposal  1  and  proposal  3  found  later  in 
this  ANPRM 

1A2,  If  we  determine  that  the  section 
should  be  amended  to  reflect  Publu. 
Citizen's  proposed  requirements,  would 
coverage  of  the  section  be  clearer  if  the 
term  "electronic  information  systems" 
is  replaced  in  §  1234.22  by  a  delineation 
of  specific  applications  that  may 
produce  original  electronic  text 
documents  such  as  office  suite 
application  packages  (e.g..  Office  2000. 
Lotus  Notes),  or  word  processing  or 
other  office  automation  applications  not 
integrated  with  the  agency  email  or 
office  suite? 

IB.  Content.  Structure,  and  Context 

The  Public  Citizen  proposal  does  not 
place  any  limit  on  the  content, 
structure,  and  context  information  to  be 
preserved.  Indeed,  in  several  places  in 
the  petition  Public  Citizen  cites  the 
need  for  agencies  that  rely  on  paper 
recordkeeping  systems  to  preserve  (eg.. 
print  out  for  a  paper  rec;ordkeeping 
copy)  the  entire?  content,  structure,  and 
context  that  is  available  in  the  original 
electronic  documents  generated  with  an 
office  automation  application.  Neither 
the  Public  Citizen  petition  nor  current 
NARA  CFR  regulations  define 
"content  ",  "structure",  and  "context" 
explicitly.  NARA  has  provided 
definitions  of  the  terms  in  its  October 
2000  Records  Management  Cuidance  for 
Agencies  Implementing  Electronic 
Signature  Technologies  (NARA  GPEA 
guidance^,  which  is  available  at  http:// 


www.nara.gov/records/policy/ 
gpea.html.  as  follows; 

Content  The  information  that  a 
document  is  meant  to  convey  (Society  of 
American  .Archivists  Glossary).  Words, 
phrases,  numbers,  or  symbols 
comprising  the  actual  text  of  the  record 
that  were  produced  bv  the  record 
creator 

Structure:  The  physical  and  logical 
format  of  a  record  and  the  relationships 
between  the  data  elements.^ 

Context  The  organizational, 
func:tional.  and  operational 
circumstances  in  which  documents  are 
created  and/or  received  and  used 
(Society  of  American  Archivists 
Giossarv)  The  placement  of  records 
within  a  larger  records  classification 
system  providing  cross-references  to 
other  related  records. 

To  evaluate  the  Public  Citizen 
proposed  «?  1234.22(a)(1)— "Preserve  the 
content,  structure  and  context  of  the 
original  text  documents" — we  need  to 
be  sure  that  there  is  a  common 
understanding  of  how  those  terms  apply 
to  text  documents. 

For  text  documents,  NARA  considers 
content  "  to  be  the  information 
(ontained  in  the  record  that  was  used  to 
conduct  agency  business.  For  example, 
the  content  of  a  letter  would  include  the 
text  of  the  letter,  the  signature,  and  any 
other  markings  (annotations,  date  stamp 
received,  etc.).  A  draft  circulated  for 
comment  might  show  special  editing 
features,  such  as  highlighting,  different 
color  fonts,  strike-over,  or  comment 
fields,  to  draw  the  reviewer's  attention 
to  specific  points.  (We  note  that  if  a  text 
document  is  saved  as  an  ASCII  file, 
special  editing  features  including  basic 
italics  and  underline  are  lost.) 

For  text  documents.  NARA  considers 
"structure  "  to  be  the  ordering  or 
relationships  of  the  parts  of  a  record.  In 
narrative  text,  this  would  include  the 
ordering  of  the  narrative  in  setitences, 
paragraphs,  sections,  chapters,  etc.  and 
the  designation  of  certain  elements  of 
content  as  title,  author,  document  date, 
etc.  In  a  letter,  the  signature  is 
structurally  related  to  the  closing  and 
signature  block.  In  a  table,  structure 
would  determine  the  arrangement  of 
I  ontent  in  rows  and  columns. 

For  text  dociuments.  NARA  considers 
context'  to  be  information  that  places 
the  r(H;ord  in  the  business  context  in 
which  the  record  was  created,  received. 


'  While  this  definition  is  appropriate  far  the  types 
of  electronic  records  covered  in  the  ( iPEA  guidance, 
it  may  not  tie  clearly  applii  able  to  dll  ele<  tronu 
records.  Textual  records,  siif  h  as  word  processing 
files,  may  not  contain  any  defined  data  elements 
In  the  discussion  following  these  definitions  of 
"content",  "structure",  and  "rnnlext     we  use  a 
broader  definition 


and/or  used.  Context  may  include  the 
drafter  or  source  of  the  document  (if 
different  from  the  signer),  the  user(s), 
the  filing  code  marked  on  the  document 
or  the  placement  of  the  document  in  a 
case  file.  Context  also  may  be  provided 
by  an  associated  record,  such  as  a 
routing  slip  that  shows  the  levels  of 
review  of  a  final  document. 

Questions  for  comment:  iBl.  Are  the 
definitions  of  "content,"  "structure." 
and  "context"  contained  in  the  NARA 
GPEA  guidance  adequate  for  all  types  of 
records?  Do  you  agree  with  NARA's 
understanding  of  the  terms  "content." 
"structure."  and  "context"  as  they  apply 
to  text  documents  in  the  Federal 
Government?  If  not,  what  is  your 
understanding  of  the  terms?  Do  these 
concepts  need  to  be  defined  in  NARA 
regulations? 

1B2.  What  information  about  the 
content,  structure,  and  context  must  be 
maintained  as  part  of  the  record  for  the 
agency  to  conduct  its  business  and  for 
accountability  purposes?  Can  we  define 
the  minimum  metadata  needed  for  text 
documents  to  provide  adequate 
documentation,  as  we  do  for  email 
messages  (see  36  CFR  1234.24(a)(1)- 
(a)(3))?  .\re  the  minimum  metadata 
different  for  permanent  and  temporary 
records?  Do  specific  types  of  text 
documents  require  different  minimum 
metadata?  What  relationship  do  you  see 
between  "content,  structure,  and 
context"  and  metadata  requirements? 
Specifically  addressing  the  Public 
Citizen  proposed  CFR  wording,  does 
compliance  with  the  metadata  and  other 
requirements  in  its  proposed 
§  1234.22(a)(5)  meet  the  requirements 
*  for  content,  structure,  and  context  in  its 
proposed  §  1234.22(a)(1)? 

1B3.  We  request  comments 
specifically  on  the  need  to  retain  with 
the  recordkeeping  copy  the  following 
types  of  information  for  text  documents; 

•  Hidden  information:  NARA's  view 
is  that  hidden  information  (such  as 
comments)  in  text  records  must  be 
preserved  as  part  of  the  record  when  the 
author  intends  to  share  the  information 
with  others,  e.g.,  notes  added  to  explain 
or  comment  on  a  draft  report.  Is  it 
essential  or  even  misleading  to  require 

it  when  the  document  is  viewed/printed 
from  a  system  that  does  not  indicate  that 
there  is  hidden  text?  What  types  of  text  • 
documents  besides  word  processing 
have  hidden  comments/text  capability, 
e.g..  spreadsheets  with  formulas? 

•  Document  summaries:  What 
elements  of  document  summary 
information  are  commonly  available 
from  all  major  word  processing 
applications?  What  other  office 
applications  that  produce  text 
documents  have  a  similar  feature?  Is  the 
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document  summary  feature  used  in  your 
agency  and,  if  so,  how  widely?  Does  any 
agency  require  staff  to  complete  the 
document  summary  routinely?  Is  a 
default  normally  used?  How  does  the 
agency  use  the  information  if  they  retain 
the  document  in  a  non-electronic 
recordkeeping  system? 

IC.  Requirement  for  Standard 
Interchange  Format  for  Electronic 
Recordkeeping  Systems 

Public  Citizen  proposed  to  strike  the 
current  paragraph  (a)(3),  which  is 
applicable  only  to  electronic 
recordkeeping  systems.  This  paragraph 
requires  agencies  to  provide  a  standard 
interchange  format  when  necessary  to 
permit  the  exchange  of  documents  on 
electronic  media  between  agency 
computers  using  different  software/ 
operating  systems  and  the  conversion  or 
migration  of  documents  on  electronic 
media  from  one  system  to  another. 
NARA  believes  the  interchange 
requirements  are  needed  for  the  survival 
of  all  but  the  most  short-term  electronic 
records,  and  critical  for  long-term  and 
permanent  electronic  records. 

Question  for  comment:  If  we 
determine  that  §  1234.22  should  be 
amended  to  reflect  Public  Citizen's 
proposed  requirements,  should  we 
retain  the  current  paragraph  (a)(3)  for 
electronic  recordkeeping  systems  only? 

ID.  Alternatives  to  Public  Citizen 
Proposal 

Question  for  comment:  Do  you  see 
any  other  issues  that  should  be 
considered  as  we  evaluate  the  Public 
Citizen  Proposal  1? 

Proposal  2 

As  noted  in  the  Background  on 
petition  section  of  the  SUPPLEMENTARY 
INFORMATION,  NARA  declined  to  act  on 
the  second  proposal,  and  we  are  not 
inviting  or  considering  corrunents  on 
that  proposal  in  this  ANPRM. 

Description  of  Proposal  3 

Public  Citizen's  third  proposal  was: 

3.  The  Archivist  should  mandate  early 
appraisal  of  text  documents  and  mandate 


that  agencies  incorporate  disposition 
instructions  in  the  design  of  new  ele<:lronif 
information  systems.  [Bold  in  petituji; 

document.] 

The  Archivist's  current  reguliitidns  requ.rt 
that  elec:tronit  information  systems    sh,^ll  br. 
scheduled  as  soon  as  possible  but  no  later 
than  one  year  after  implementation  of  the 
system,"  36  CFR,  §  1234,32.  but  the 
regulations  only  require  that  disposition 
instructions  be  incorporated  into  system 
design  for  "data  files,"  Id.  ^  1234  20  We  urge 
that  the  following  language  be  added  to  ib 
C.F.R.  §  1234.30  to  mandate  i  onsideration  cf 
recordkeeping  when  systems  for  text 
documents  are  implemented 

(b)  Before  approving  new  electronic 
information  systems  or  enhancements  to 
existing  systems  that  produce,  use,  or  store 
text  documents,  the  agency  shall  conduct  an 
initial  appraisal  of  the  records  associated 
with  the  system  and  incorporate  disposition 
instructions  for  such  records  into  the 
electronic  information  system's  design 

Discussion  of  Proposal  3 

Public  Citizen  states  in  its  petition 
that  records  in  electronic  form  have 
unique  advantages,  including  wider  and 
easier  distribution,  searching  and 
indexing  the  records,  and  storage 
Public  Citizen  further  states  that 
"electronic  records  cany  advantages  for 
research,  even  if  the  records  have  not 
been  maintained  in  a  system  that 
satisfies  all  of  the  attributes  of  an  ideal 
electronic  recordkeeping  system 
Public  Citizen  argues  that  it  is  important 
to  address  the  disposition  of  both  text 
documents  and  data  files  whenever  nevy 
information  systems  are  developed 

NARA  believes  that  the  wording 
proposed  by  Public  Citizen  will  need 
modification  if  we  determine  that  we 
should  incorporate  the  proposal  in  36 
CFR  part  1234.  NARA.  not  the  creating 
agency,  appraises  records  and  approves 
disposition  instructions  As  part  of  an 
agency's  planning  for  a  new  or  modified 
system,  we  think  that  the  agency  should 
consider  records  management  issues 
including  retention  and  disposal  of  the 
records  and  ensuring  that  the  records 
can  be  maintained  for  their  entire 
retention  period.  Additionally,  the 
proposed  placement  of  the  new 
paragraph  (b)  in  §  1234.30  is  not  as 


appropriate  as  plni m^  it  m  §1234.22  or 
m  a  new  separate  sec  ti;;ri 

Tn  assist  N.\RA  in  ('\  aiudting  this 
i^iibhc.  Citizen  pni{)(>s,.il   we  invite  your 
comments  on  the  following  points: 

3 A   Terminology  Used  tn  the  Proposal 

Qupstjons  fnr  rn.mmr-nt-  ''..\^    n">es 
(and  should,! 


'cii't  trt'ini   ill! 


niM'.iin 


system"  as  used  in  this  prnimsi'd 
paragraph  include  word  (jro.  cssihb 
applu^ations'  If  so.  does  the  VM!r(i 
proc:essing  application  !e(  hmi  rt!i\ 

store"  the  text  doc  urn'Mits  jinuiui  ed 
with  the  software? 

3  A  2  Should  we  distinguish  systems 
that  only  produc  e  or  use  electronic 
records  from  those  that  store  them''  If  an 
agency  sends  al!  its  elecironu  records  to 
a  records  management  applu  ation 
(RMA),  NARA  belie\e<-  thern  iv  ni    n>-'-d 
to  build  disposition  fum  tmnrfiity  uiti 
its  \>ord  prcKessing  application  or  into 
a  web  tool  that  can  search  and  retrieve 
documents  from  the  RMA    What  di.  v\e 
do  about  systems  used  tr-  piroduce 
electronic  records  that  are  cjnly 
maintained  in  hard  copy? 

3  A  3  How  should    enhancements  to 
existing  systems'  he  defined  or 
cjualified  tc.  indicate  that  new  or 
different  records  are  bemg  created? 
NAR.^  has  a  general  policy  that  agencies 
must  reschedule  their  records  when  an 
agenc  V  program  is  reorganized  or 
fitherwise  changed  m  a  v^ri\  that  results 
in  the  creation  of  new  or  different    • 
records  (see  36  CFR  1228.26(a)(2)) 
f  A  4  What  activities  does  the  term 

produc  e    cover''  Is  there  a  clearer  way 
to  state  these  activities? 

AB  Alti-Truitjvcs  !..,'  I' utilic  Citizen 

rrripcsal  i 

Qut-stion  for  comment:  Do  you  see 
any  other  issues  that  should  be 
(  onsidered  as  we  evaluate  Public 
Citizen  proposal  3? 

I  lilted    ^ugust  21.  2001. 
lohn  W  (ariin, 
Archtvisi  of  the  Untied  States. 
FR  Dof    01-34  783  Filed  10-9-01:  8:45  ami 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline  ' 

agency:  State  Justice  Institute. 
action:  Final  Grant  Guideline. 


summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  2002  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTtVE  DATE:  October  10.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director. 
(703)684-6100,  ext.  214, 
dtevelin@stateiustice.org,  or  Kathy 
Schwartz,  Deputy  Director,  (703)  684- 
6100,  ext.  215. 

kschwartz@statejustice.org,  State  Justice 
Institute.  1650  King  St.  (Suite  600). 
Alexandria.  V A  22314, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701.  et  seq  .  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts. 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States.  Complete  information  about  the 
Institute  and  its  grant  program, 
including  tutorials,  forms,  and 
instructions  for  all  grant  applications, 
can  be  found  at  http:// 
www.stateiustice.org.  | 

Funds  Available  for  Grants 

The  House  of  Representatives  has 
approved  a  S6.835  million 
appropriation  for  SJI  in  FY  2002.  The 
Senate  approved  a  S6  225  million 
appropriation.  A  House-Senate 
conference  this  fall  will  establish  thp 
Institute's  final  appropriation 

Types  of  Grants  Available  and  Funding 
Schedules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
needs  of  the  State  courts.  To  meet  the 
full  range  of  the  courts'  diverse  needs, 
the  Institute  offers  five  different 
categories  of  grants  The  types  of  grants 
available  in  FY  2002  and  the  funding 
cycles  for  each  program  are  provided 
below: 

Project  Grants.  These  grants  are 
awarded  to  support  innovative 
education,  research,  demonstration,  and 
technical  assistance  projects  that  can 
improve  the  administration  of  iustice  in 
State  courts  nationwide.  Except  for 
"Single  Jurisdiction  "  proiect  grants 
awarded  under  section  II. D  (see  below), 
project  grants  are  intended  to  support 
innovative  projects  of  national 


significance.  As  provided  in  section 
V.C.I,  of  the  Guideline,  proiect  grants 
may  ordinarily  not  exceed  $200,000  a 
year;  however,  grants  in  excess  of 
$150,000  are  likely  to  be  rare,  and 
awarded  only  to  support  projects  likely 
to  have  a  significant  national  impact. 

SJI  also  awards    think  piece  "  project 
grants  to  support  the  development  of 
essavs  of  publishable  quality  that 
explore  emerging  issues  that  could 
result  in  significant  changes  in  judicial 
administration.  "Think  pieces"  are 
limited  to  no  more  than  $10,000.  See 
section  II. C. 

Section  II. D.  reserves  up  to  $300,000 
for  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction 
(Single  Jurisdiction  Grants").  To 
receive  a  grant  under  this  program,  an 
applicant  must  demonstrate  that  (1)  the 
proposed  project  is  essential  to  meeting 
a  critical  need  of  the  jurisdiction  and  (2) 
the  need  t.annot  be  met  solely  with  State 
and  local  resources  within  the 
foreseeable  future.  See  sections  II.D.l. 
and  2.,  and  VILA,  for  Single  Jurisdiction 
Grant  application  procedures. 

To  obtain  any  type  of  project  grant, 
applicants  must  submit  a  concept  paper 
(see  section  VI  )  and,  if  invited,  an 
application  (see  section  VII.).  As 
indicated  in  Section  VI  C.I.,  the  Board 
mav  make  an  "accelerated"  grant  of  less 
than  $40,000  on  the  basis  of  the  concept 
paper  alone  when  the  need  for  the 
project  is  clear  and  little  additional 
information  about  the  operation  of  the 
proiect  would  be  provided  in  an 
application. 

The  FY  2002  mailing  deadline  for 
project  grant  concept  papers  is 
November  21.  2001   Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date  The  Board  of 
Direc  tors  will  meet  in  early  March  2002 
to  invite  formal  applications  based  on 
the  most  promising  concept  papers. 
.Applications  must  be  sent  by  May  8, 
2002  and  awards  will  be  approved  by 
the  Board  in  late  luly  See  section  VILA. 
for  Project  Grant  application 
procedures. 

Technical  Assistance  Grants.  Section 
HE  reserves  up  to  $400,000  for 
Technical  Assistance  Grants.  Under  this 
program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdictions  problems. 

Letters  of  application  for  a  Technical 
Assistance  grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
between  October  1,  2001  and  January 
11.  2002  will  be  notified  of  the  Board's 
decision  by  March  29,  2002;  those 
submitting  letters  between  January  14 


and  March  8,  2002  will  be  notified  by 
May  31,  2002;  those  submitting  letters 
between  March  11  and  June  7,  2002  will 
be  notified  by  August  23,  2002:  and 
those  submitting  letters  between  June  10 
and  September  27.  2002  will  be  notified 
of  the  Board's  decision  by  December  6, 
2002.  See  section  VII.D.  for  Technical 
Assistance  Grant  application 
procedures. 

Judicial  Branch  Education  Technical 
Assistance  Grants.  The  Judicial  Branch 
Education  Technical  Assistance  (JBE 
TA)  grant  program  offers  grants  of  up  to 
$20,000  to:  (1)  enable  a  State  or  local 
court  to  adapt  and  deliver  an  education 
program  that  was  previously  developed 
and  evaluated  under  an  SJI  project  grant 
(i,e.,  curriculum  adaptation);  and/or  (2) 
support  expert  consultation  in  planning, 
developing,  and  administering  State 
iudicial  branch  education  programs. 

The  services  available  through  the  JBE 
TA  program  include  consultant 
assistance  in  developing  systematic  or 
innovative  judicial  branch  education 
programming,  or  development  of 
improved  methods  for  assessing  the 
need  for,  or  evaluating,  judicial  branch 
education  programs.  Letters  requesting 
Judicial  Branch  Education  Technical 
Assistance  grants  may  be  submitted  at 
any  time  throughout  the  year. 

Scholarships.  The  Guideline  allocates 
up  to  $200,000  of  FY  2002  funds  for 
scholarships  to  enable  iudges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs. 

Scholarships  for  eligible  applicants 
are  approved  largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  achieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g.,  trial  judge,  appellate 
judge,  trial  court  administrator). 
Scholarships  will  be  approved  only  for 
programs  that  either  (1)  address  topics 
included  in  the  Guideline's  Special 
Interest  categories  (section  II. B.);  (2) 
enhance  the  skills  of  judges  and  court 
managers;  or  (3)  are  part  of  a  graduate 
program  for  judges  or  court  personnel. 

Applicants  interested  in  ontaining  a 
scholarship  for  a  program  beginning 
between  January  2  and  March  31,  2002 
must  submit  their  applications  and  any 
required  accompanying  documents 
between  October  1  and  December  3. 

2001 .  For  programs  beginning  between 
April  1  and  June  30,  2002.  the 
applications  and  documents  must  be 
submitted  between  January  4  and  March 
4,  2002.  For  programs  beginning 
between  July  1  and  September  30,  2002. 
the  applications  and  documents  must  be 
submitted  between  April  1  and  June  3, 

2002.  For  programs  begiiming  between 
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October  1  and  December  31.  2002,  the 
applications  and  documents  must  be 
submitted  between  [uly  5  and  August 
30,  2002.  For  programs  beginning 
between  lanuary  1  and  March  31.  2003. 
the  applications  and  documents  must  be 
submitted  between  October  1  and 
December  2.  2002.  See  section  VII. F  for 
Scholarship  application  procedures. 

Continuation  and  Ongoing  Support 
Grants.  Continuation  grants  are 
intended  to  enhance  the  specific 
program  or  service  begun  during  the 
initial  grant  period  (see  sections  III.F. 
V.B.2..  and  VII. B.).  Ongoing  support 
grants  may  be  awarded  for  up  to  a  three- 
year  period  to  support  national-scope 
projects  that  provide  the  State  courts 
with  critically  needed  sen.-ices. 
programs,  or  products  (see  sections 
III.Q..  V.B.3.,and  VII.C). 

The  Guideline  establishes  a  target  for 
continuation  and  ongoing  support 
grants  of  appro.ximately  25%  of  the  total 
amount  projected  to  be  available  for 
grants  in  FY  2002.  See  section  V.B. 

An  applicant  for  a  continuation  or 
ongoing  support  grant  must  submit  a 
letter  notifying  the  Institute  of  its  intent 
to  seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  application. 

Special  Interest  Categories 

The  Guideline  includes  nine  Special 
Interest  categories,  i.e..  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  State 
courts  this  year.  The  selection  of  these 
categories  was  based  on  the  Board  and 
stafTs  experience  and  observations  over 
the  past  year;  the  recommendations 
received  from  judges,  court  managers, 
lawyers,  members  of  the  public,  and 
other  groups  interested  in  the 
administration  of  justice:  and  the  issues 
identified  in  recent  years'  concept 
papers  and  applications. 

Section  II. B. 2.  of  the  Guideline 
includes  the  following  Special  Interest 
categories: 

Improving  Public  Confidence  in  the 

Courts; 
Education  and  Training  for  Judges  and 

Other  Key  Court  Personnel; 
Dispute  Resolution  and  the  Courts; 
Application  of  Technology; 
Enhancing  Court  Management  Through 

Collaboration; 
Substance  Abuse  and  the  Courts; 
Children  and  Families  in  Court; 
Improving  the  Courts'  Response  to 

Gender-Related  Violent  Crime:  and 
The  Relationship  Between  State  and 

Federal  Courts. 

The  Institute  also  wishes  to  highlight 
its  interest  in  supporting  a  National 


Symposium  on  the  Rdle  of  the  ludge  m 
the  21st  Centur>-  that  wriuld  examine 
how  evolving  demands,  responsibilities, 
and  expectations  are  changing  the  role 
of  State  judges  and  State  courl.s  in 
American  society  The  Board  of 
Directors  contemplates  a 
multidiscipiinary,  interactive  forum  that 
would  help  better  definc'public  and 
political  expectations  of  the  judiciary,  as 
well  as  judges'  own  expectations; 
identify'  the  barriers  to  fulfillment  of 
those  expectations:  and  propose  ways  to 
overcome  those  barriers.  See  section 
II. B.2. (b)(4). 

Comments 

On  the  basis  of  i omments  received  on 
the  Proposed  Guideline  published  in  the 
August  23  Federal  Register  11)6  PR 
44443).  the  Institute  has  made  se\era! 
changes  in  the  Final  Guideline 

Three  special  interest  categories — 
Education  and  Training  for  fudges  and 
Other  Key  Court  Personnel  (section 
II.B.2.b.),  Application  of  Terhnolo^v 
(section  II.B  2  d).  and  Fnhanc  iiig  Court 
Management  Through  Collaboration 
(section  II.B  2. e.) — have  been  amended 
to  note  the  Institute's  interest  in 
promoting  court  security  and  effective 
disaster  recover\"  efforts. 

The  Dispute  Resolution  and  the 
Courts  special  interest  category  (section 
II.B.2.C.)  has  been  amended  to  note  the 
Institute's  interest  in  eliminating  bias  in 
c:ourt-connected  dispute  resolution 
programs  on  the  basis  of  disability  as 
well  as  on  the  basis  of  race,  ethnicity, 
and  gender. 

The  Final  Guideline  also  includes  the 
Judicial  Branch  Education  Technical 
Assistance  (jBE  TA)  grant  program 
highlighted  for  public  comment  in  the 
Proposed  Guideline.  See  section 
II.B.2.b.2. 

Recommendations  to  Grantwriters 

Recommendations  to  Grantwriters 
may  be  fouad  in  Appendix  A 

The  following  Grant  Guideline  is 
adopted  bv  the  State  justice  Institute  for 
FY  2002:  ' 

Table  of  Contents 

I,  The  Mission  of  tfie  .State  Iiistice  Institute 
II  Scope  of  the  F'rogram 

III.  Definitions 

IV.  Eligibility  for  Award 

V  Types  of  Projwts  and  (irants:  Size  of 

Awards 

VI  Concept  Papers 

VII.  Applications 

VIII.  Application  Review  Procedures 

IX.  Compliance  Requirements 

X.  Financial  Requirements 

XI.  Grant  Adjustments 

Appendix  A     Recommendations  to  Cjrant 

Writers 
Appendix  B     Questions  Frequently  .*.sked  by 

Grantees 


Appendix  C    List  of  State  Contacts 

Regarding  Administration  of  Institute 

Grants  to  Stale  and  Local  Courts 
Appendix  D    SII  Libraries:  Designated  Sites 

and  Contacts 
Appendix  E    Illustrative  List  of  Technical 

Assistance  Grants 
Appendix  F    Illustrative  List  of  Model 

Curricula 
Appendix  G    State  Justice  Institute 

Scholarship  Application  Forms  (Forms 

SI  and  S2) 
Appendix  H    Line-Item  Budget  Form  (Form 

E) 
Appendix  I    Certiricale  of  State  Approval 

Form  (Form  Ri 

I  The  Mission  of  the  State  |us,tice 
Institute 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  of  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  rec(jgnition  of  the 
importance  of  the  separation  of  powers 
diK  trine  to  an  independent  judiciary: 
anij 

I)  hiK  nurd^e  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives. 
the  Institute  is  authorized  to  provide 
funds  to  State  (  ourts,  national 
orijanizatioii^  wtm  h  support  and  are 
supported  !i\  M.nti'  I  '  iiri-    national 
judu  Id!  ediii  .itiiiii  I 'i!;,iiii/.itions,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
St.ite  (  ourts 

The  Institute  is  supervised  by  an  1 1- 
niember  Board  of  Directors  appointed  by 
the  Pr€>sident.  by  and  with  the  consent 
of  the  Senate  The  Board  is  statutorily 
c  omposed  of  SIX  ludges.  a  State  court 
administrator,  and  fMur  members  of  the 
publu  .  no  more  ifi.m  'w"  "f  whom  can 
be  of  the  s.'iiiie  (II  liitj;  ,, ;  I  ,irtv. 

Through  the  .iwnni  -  t  ur.m'^ 
contracts,  and  (  ooperdtui'  .i^o-<'nients, 
the  Institute  is  authorized  to  perform  the 
following  activities- 

A,  Support  resean  h  liemonstrations. 
spec  ial  pro)e(  ts  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B  Provide  for  the  preparation, 
publu  ation  and  dissemination  of 
information  regarding  State  judicial 
systems; 
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C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D  Evaluate  or  provide  for  the 
evaluation  of  programs  and  pro|ects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  qualitv  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education, 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services; 

and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  the  Program 

During  FY  2002,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  nine 
program  categories  as  being  of  special 
interest.  See  section  II. B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  lustice  Institute  Act.  thp  Battered 
Women's  Testimony  Act.  the  [udicial 
Training  and  Research  for  Child 
Custodv  Litigation  Act,  and  the 
International  Parental  Kidnapping 
Crime  Act; 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  ciompensation. 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personne 
in  court  decisionmaJcing  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 


plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6  Studies  of  the  adequacy  of  court 
management  syStems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnpl  management,  reporting 
and  transcription  of  (;nurt  proceedings. 
and  juror  utilization  and  management: 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 
of  other  agencies  which  relates  to  and 
affects  the  work  (jf  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  t:ourt  delav  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts,  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discoverv  devices,  and 
evidentiarv  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards,  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice.  an<i  testing  of  the  utility 
of  those  alternative  approaches; 

1 1 .  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity,  and  the  development,  testing. 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  thruugh  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  <  itizen  access  to  justice, 
including  proi:esses  which  reduce  the 
cost  of  litigating  common  grievances, 
and  alternative  techniques  and 
mechanisms  fur  resolving  disputes 
between  citizens; 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 


and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law.  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants: 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony: 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence: 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
understanding  of  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence  and  child 
sexual  assault; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above: 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction: 
and 

20.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court 
systems,  such  as  where  there  is 
concurrent  State-Federal  jurisdiction 
and  where  Federal  courts,  directly  or 
indirectly,  review  State  court 
proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  The  Institute  is 
especially  interested  in  funding  projects 
that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts: 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 


Federal  Register/ Vol.  66,  No.  196/ Wednesday.  October  10.  2001    Notires 


51749 


c.  Have  national  significance  bv 
developing  products,  services,  and 
techniques  that  may  be  used  in  other 
States:  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems,  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
Special  Interest  project  if  it  meets  the 
four  criteria  set  forth  above  and  ( 1 )  it 
falls  within  the  scope  of  the  Special 
Interest  program  areas  designated 
below:  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  Special  Interest 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI. C. 2.  and 
VIII.B.) 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  Special  Interest 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories.  For  a  complete 
list  of  projects  supported  in  previous 
years  in  each  of  these  categories,  please 
visit  the  Institute's  Internet  homepage  at 
http://www.statejustice.org/  and  click 
on  Grants  by  Category. 

a.  Improving  Public  Confidence  in  the 
Courts 

This  category  includes  demonstration, 
evaluation,  research,  and  education 
projects  designed  to  improve  the 
responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  court  process, 
and  test  innovative  methods  for 
increasing  the  public's  trust  and 
confidence  in  the  State  courts. 

The  Institute  is  particularly  interested 
in  supporting  innovative  projects  that: 

•  Develop  national  strategies  to 
promote  the  progress  of  State  court  task 
forces  and  other  court-sponsored 
programs  to  eliminate  race  and  ethnic 
bias  in  the  courts;  implement  task  force 
recommendations  at  the  State  and  local 
level;  evaluate  the  impact  of  court 
strategies  to  address  racial  and  ethnic 
bias  in  jurisdictions  in  which  task  force 
recommendations  have  been 
implemented:  establish  mentoring 
relationships  with  States  that  have 


successfully  implemented 
recommendations  to  learn  from  their 
experiences:  develop  products  thdl 
highlight  effective  model  programs  and 
promising  practices;  and  educate  |udgps 
and  court  personnel  about  relevant 
products  developed  in  different  States 
(e.g.,  model  judicial  education  curricula, 
bench  books,  court  conduct  handbooks, 
codes  of  ethics,  and  relevant 
legislation): 

•  Test  and  evaluate  approaches 
designed  to  enhance  public  access  to  the 
courts,  including  demonstrations  of 
innovative  collaborative  efforts  between 
courts  and  community  institutions  (e  g  . 
bar  associations,  legal  service  agencies, 
schools  and  public  libraries)  to  enhance 
access  to  the  courts  by  people  without 
lawyers,  those  who  are  not  computer- 
literate,  and  people  for  whom  it  would 
be  a  hardship  to  travel  to  a  courthouse 
(in  this  regard,  however.  Institute  funds 
may  not  be  used  to  directlv  or  indirectlv 
support  legal  representation  of 
individuals  in  specific  cases): 

•  Develop  and  test  a  range  of 
strategies,  methodologies,  and  outcome 
measures  to  evaluate  the  effectiveness  of 
programs  established  to  assist  people 
without  lawyers; 

•  Demonstrate  and  evaluate 
restorative  justice  approaches  that 
involve  the  community,  victim,  and 
offender  in  restoring  the  relationship  nf 
the  offender  to  the  community  while 
ensuring  public  safety; 

•  Explore  the  impact  nf  prn  ate 
judging  on  public  confidence  in  the 
courts,  including  an  examination  of 
whether  it  diverts  certain  types  of  cases 
from  the  courts,  and  a  comparison  of  the 
time  and  costs  to  parties  who  choose 
private  judging  with  those  of  parties 
who  go  through  the  traditional  court 
process; 

•  Evaluate  long-term  court-based 
programs  that  actively  involve  citizen 
volunteers  in  a  range  of  roles,  and 
compile  information  on  promising 
practices  with  respect  to  the  effective 
use  of  volunteers  in  the  court 
environment; 

•  Educate  and  clearly  communicate 
information  to  litigants  and  the  puhlu 
about  judicial  decisions,  the  trial  and 
appellate  court  process,  alternative 
dispute  resolution,  court  operations, 
and  the  standards  courts  maintain  with 
respect  to  timeliness,  access,  and  the 
elimination  of  bias; 

•  Assure  that  judges  and  cnurl 
employees  meet  the  highest  ethical 
standards  and  that  judicial  disciplinars 
procedures  are  known,  fair,  and 
effective;  and 

•  Compile  and  disseminate 
information  about  practices  being  used 
bv  courts  around  the  country  that  shmv 


the  promise  of  enhancing  public  trust 
and  confidence  in  the  justice  svrtem. 

Applicants  should  be  aware  that  the 
Institute  will  not  support  new  surveys 
to  determine  the  sources  of  the  public's 
dissatisfaction  with  the  courts. 

b  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel 

The  Institute  is  interested  in 
supporting  an  array  of  projects  that  will 
c  ontinue  to  strengthen  and  broaden  the 
availability  of  court  education  programs 
at  the  State,  regional,  and  national 
levels  This  category  is  divided  into  four 
subset  tions;  (1)  Innovative  Educational 
Programs;  (2)  Judicial  Branch  Education 
Technical  Assistance  Projects;  (3j 
.S(  hdUrships,  and  (4)  National 
Conferences 

f  1  i  Innovative  Educational  Programs. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innovative,  high-quality  educational 
programs  for  trial  and  appellate  judges 
or  court  personnel  that  address  key 
issues  of  concern  to  the  nation's  courts, 
or  help  local  courts  or  State  court 
systems  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
educHlion 

Program^  may  be  designed  for 
presentation  at  the  local.  State,  regional, 
or  national  level.  Ordinarily,  court 
edu(  dtion  programs  should  be  based  on 
rin  assessment  of  the  needs  of  the  target 
dudience:  include  clearly  stated  learning 
obHHtivps  that  delineate  the  new- 
knowledge  or  skills  participants  will 
acquire  (as  opposed  to  a  description  of 
what  will  be  taught);  incorporate  adult 
education  principles  and  multiple 
teaching'  learning  methods;  and  result  in 
the  development  of  a  curriculum  as 
defined  in  section  IIl.G. 

(a)  The  Institute  is  particularly 
interested  in  supporting  the 
(ievelopment  of  education  programs 
that 

•  Educate  State  court  judges.  law 
clerks,  and  staff  counsel  about  capital 
case  law,  DNA  evidence,  and  other  legal 
and  scientific  issues  related  to  the  trial 
and  appeal  of  capital  cases; 

•  Educ;ate  State  court  judges  and 
court  personnel  about  special  problems 
related  to  the  adjudication  of  capital 
cases,  including  jurv  voir  dire,  jury 
sequestration.  sentenf:ing  hearings, 
court  security,  and  media  management; 

•  Examine  the  concepts  of  restorative 
lusticp  and  their  implications  for  the 
c:f)urts,  including  (but  not  limited  to)  the 
inv  olvement  of  the  community,  victim, 
and  offender  in  restoring  the 
relationship  of  the  offender  to  the 
community  while  ensuring  public 
safety; 
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•  Acquaint  judges  with  the  symptoms 
of  mental  illnesses  (i.e.,  depression, 
manic  depression,  schizophrenia, 
anxiety  disorders,  and  obsessive- 
compulsive  disorder)  that  can  lead  to 
serious  behavioral  problems  that 
repeatedly  bring  families  or  offenders  to 
court,  and  explore  meaningful  sanction.s 
and  referrals  to  treatment  that  can 
prevent  future  crime  and  delinquency, 

•  Develop  and  test  orientation 
programs  for  nev^  judges  that  emphasize 
the  leadership,  team-building,  and 
collaboration  skills  required  to  preside 
effectively  in  problem-solving  courts; 

•  Promote  tne  value  of  and  develop 
the  specific  skills  needed  for 
intergovernmental  team-building. 
collaboration,  and  plannmg  among  the 
judicial,  executive,  and  legislative 
branches  of  government,  or  courts 
within  a  metropolitan  area  or  multi- 
State  region; 

•  Assist  judges,  court  managers, 
community  leaders,  and  other  State  or 
local  government  agency  administrators 
in  collaboratively  developing  and 
evaluating  courthouse  security  policies 
and  programs,  and  disaster  recovery 
plans; 

•  Address  adolescent  and  youth 
development,  including  the  role  and 
-impact  of  youth  culture  (cults  and 
gangs),  and  the  impact  that  exposure  to 
violence  at  home,  in  school,  and  in  the 
community  has  on  children,  and  that 
include  materials  for  appellate,  trial, 
and  juvenile  and  family  court  judges; 

•  Assist  local  courts.  State  court 
systems,  and  court  systems  in  a 
geographic  region  to  develop  or  enhance 
a  comprehensive  program  of  continuing 
education,  training,  and  career 
development  for  judges  and  court 
personnel  as  an  integral  part  of  court 
operations; 

•  Develop  and  test  curricula  and 
materials  designed  to  familiarize  judges 
and  court  managers  with  the  need  for 
and  key  elements  of  effective  assistance 
programs  for  people  without  lawyers, 
and  the  resources  required  to  sustain 
them; 

•  Develop  and  test  curricula  for 
judges  on  the  full  range  of  court- 
connected  alternative  dispute  resolution 
approaches  and  the  appropnate  context 
for  each  of  them; 

•  Test  the  effectiveness  of  including  a 
variety  of  experiential  instructional 
approaches  in  judicial  branch  education 
programs,  such  as  field  studies  and 
interchanges  with  community  programs, 
organizations,  and  institutions. 

•  Include  innovative  self-direrted 
learning  packages  for  use  by  appellate, 
trial,  juvenile  and  familv  court  judges 
and  personnel,  and  distance-learning 
approaches  for  these  audiences  to  assist 


those  who  do  not  have  ready  access  to 
classroom-centered  programs.  These 
packages  and  approaches  should 
include  the  appropriate  use  of  various 
media  and  tt^chnologies  such  as 
Internet-based  programming,  interactive 
CD-ROM  or  computer  disk-based 
programs,  vuIpos.  or  other  audio  and 
visual  media,  supported  by  written 
materials  or  manuals  They  also  should 
include  a  meaningful  program 
evaluation  and  a  self-evaluation  process 
that  .issesses  pre-  and  post-program 
knowledge  and  skills; 

•  Familiarize  faculty  with  the 
effective  use  of  innovative  instructional 
technologv.  including  methods  for 
presenting  information  through  web- 
based  and  other  distance-learning 
approaches  such  as  videos  and  satellite 
teleconferences; 

•  Develop  and  test  innovative 
methods  to  evaluate  the  effectiveness  of 
web-based  and  distance  education 
programs;  and 

•  Develop  and  test  innovative  short 
(one-half  or  one  full  day)  educational 
programs  on  events  or  issues  of  critical 
importance  to  local  courts  or  courts  in 
a  particular  region 

(bl  The  Institute  also  continues  to  be 
ver\'  interested  in  supporting  projects 
that  would  implement  action  plans  and 
strategies  developed  by  the  State  teams 
at  the  National  Svmposium  on  the 
Future  of  Judicial  Branch  Education 
held  in  St.  Louis.  Missouri,  on  October 
7-9,  1999.  as  well  as  proposals  from 
other  applicants  designed  to  assist  in 
implementing  and  disseminating  the 
findings  and  strategies  discussed  at  the 
Conference 

(2)  Judicial  Branch  Education 
Technical  Assistancp  Projects.  The 
Board  is  reserving  up  to  $200,000  to 
support  technical  assistance  and  on-site 
consultation  in  planning,  developing, 
and  administering  comprehensive  and 
specialized  State  )udicial  branch 
education  programs,  as  well  as  the 
adaptation  of  model  curricula 
previously  developed  with  SJI  funds. 

The  goals  of  the  Judicial  Branch 
Education  Technical  Assistance 
Program  (JBE  T.^)  are  to: 

(a)  Provide  State  and  local  courts  with 
expert  assistance  in  developing 
systematic  or  innovative  judicial  branch 
education  programming  as  well  as 
impruvf^d  methods  for  assessing  the 
need  for  and  evaluating  the  impact  of 
court  educatitm  programs;  and 

(h)  Enable  courts  to  modifv'  a  model 
curri(  ulum,  <  nurse  module,  or 
conff'feiice  program  developed  with  SJI 
funds  to  meet  a  particular  States  or 
local  jurisdictions  educational  needs; 
train  instructors  to  present  portions  or 
all  of  the  curriculum:  and  pilot-test  it  to 


determine  its  appropriateness,  quality, 
and  effectiveness.  An  illustrative  but 
non-inclusive  list  of  the  curricula  that 
may  be  appropriate  for  adaptation  is 
contained  in  Appendix  F. 

Only  State  or  local  courts  may  apply 
for  [BETA  funding.  Application 
procedures  may  be  found  in  Section 
VII.E. 

(3)  Scholarships  for  Judges  and  Court 
Managers.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  judges  and  court 
managers.  The  purposes  of  the 
scholarship  program  are  to: 

•  Enhance  the  skills,  knowledge,  and 
abilities  of  judges  and  court  managers: 

•  Enable  State  court  judges  and  court 
managers  to  attend  out-of-State 
educational  programs  sponsored  by 
national  and  State  providers  that  they 
could  not  otherwise  attend  because  of 
limited  State,  local,  and  personal 
budgets;  and 

•  Provide  States,  judicial  educators, 
and  the  Institute  with  evaluative 
information  on  a  range  of  judicial  and 
court-related  education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States, 
Application  procedures  may  be  found  in 
Section  VII. F. 

(4)  National  Conferences.  The 
Institute  is  interested  in  supporting  a 
National  Symposium  on  the  Role  of  the 
Judge  in  the  21st  Century  to  examine 
how  evolving  demands,  responsibilities, 
and  expectations  are  changing  the  role 
of  State  judges  and  State  courts  in 
American  society.  The  Board  of 
Directors  contemplates  a 
multidisciplinary,  interactive  forum  that 
would  help  better  define  public  and 
political  expectations  of  the  judiciary,  as 
well  as  judges'  own  expectations; 
identify  the  barriers  to  fulfillment  of 
those  expectations:  and  propose  ways  to 
overcome  those  barriers. 

The  Symposium  should  address  the 
following  issues,  among  others: 

•  The  extent  to  which  courts  should 
be  the  source  of  social  services  to  parties 
in  litigation,  the  approaches  by  which 
those  services  can  best  be  provided,  and 
the  criteria  for  determining  when  and 
which  services  should  be  provided: 

•  The  potential  evolution  of  the  court 
into  a  service  provider,  problem  solver, 
or  source  of  dispute  resolution  services 
for  the  public  generally,  not  just  parties 
in  litigation: 

•  The  role  of  judges  and  the  courts  as 
leaders  in  cultivating  and  sustaining 
community  and  restorative  approaches 
to  justice: 

•  The  participation  of  judges  and 
court  staff  in  intergovernmental,  public- 
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private,  and  court-community 
partnerships  aimed  at  addressing  issues 
such  as  family  violence,  drug  abuse,  and 
child  abuse  and  neglect; 

•  The  role  of  judges  and  court 
personnel  in  advocacy  projects, 
including  not  only  projects  aimed  at 
improving  the  administration  of  justice, 
but  projects  seeking  to  improve  society's 
response  to  other  issues,  outside  the 
courts: 

•  The  potential  impact  of  increased 
involvement  in  the  community  on 
judicial  neutrality; 

•  Ethical  constraints  that  may  affect 
judges  and  court  personnel  when  they 
consider  whether  and  how  to  meet  their 
evolving  demands,  responsibilities,  and 
expectations;  and 

•  The  extent  to  which  the  changing 
role  of  judges  and  courts  may  impinge 
on  the  authority  of  the  executive  and 
legislative  branches  of  government 

c.  Dispute  Resolution  and  the  Courts 

This  category  includes  research, 
evaluation,  and  demonstration  projects 
to  evaluate  or  enhance  the  effectiveness 
of  court-connected  dispute  resolution 
programs.  The  Institute  is  interested  in 
projects  that  facilitate  comparison 
among  research  studies  by  using  similar 
measures  and  definitions;  address  the 
nature  and  operation  of  ADR  programs 
within  the  context  of  the  court  system 
as  a  whole;  and  compare  dispute 
resolution  processes  to  attorney 
settlement  as  well  as  trial.  Specific 
topics  of  interest  include: 

•  Examining  the  timing  for  referrals 
to  dispute  resolution  services,  and  the 
effect  of  different  referral  methods  on 
case  outcomes  and  time  to  disposition; 

•  Evaluating  innovative  court- 
connected  dispute  resolution  programs 
for  resolving  complex  and  multi-party 
litigation,  environmental  hazards, 
managed  health  care,  minor  criminal 
cases,  probate  proceedings,  and  land- 
use  disputes: 

•  Evaluating  innovative  alternative 
dispute  resolution  processes,  including 
on-line  approaches  that  use  the  Internet 
and  other  computer-based  technologies 
to  facilitate  dispute  resolution: 

•  Developing  methods  to  eliminate 
bias  on  the  basis  of  race,  ethnicity, 
disability,  or  gender  in  court-connected 
dispute  resolution  programs,  testing 
approaches  for  assuring  that  such 
programs  are  open  to  all  members  of  the 
community  served  by  the  court,  and 
assessing  whether  having  a  mediator 
pool  that  reflects  the  diversity  of  the 
community  it  serves  has  an  impact  on 
the  use  of  mediation  and  its 
effectiveness;  and 

•  Testing  innovative  approaches 
involving  community  partnerships. 


particularly  in  the  context  of  restorative 
justice,  examining  the  benefits  such 
partnerships  offer  in  ensurmg  the 
quality  of  dispute  resolution  program-- 
and  compiling  examples  of  promising 
practices. 

Applicants  should  be  aware  that  the 
Institute  will  not  provide  operatHinal 
support  for  ongoing  .^DR  programs  nr 
start-up  costs  of  non-innovative  ADR 
programs.  Courts  also  should  be  advispcJ 
that  it  is  preferable  for  an  applicant  tn 
use  its  own  funds  to  support  the 
operational  costs  of  an  innovative 
program  and  request  Institute  funds  to 
support  related  technical  assistance, 
training,  and  evaluation  elements  of  the 
program. 

d.  Application  of  Technoingv 

This  categoPk'  includes  the  testing  of 
irmovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  ludu  idl 
practices  at  both  the  trial  and  appellate 
court  levels  The  Institute  seeks  t(i 
support  local  experiments  with 
promising  but  untested  applications  of 
technology  in  the  courts  that  include  an 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs  benffits. 
and  staff  workload,  and  a  training 
component  to  assure  that  staff  is 
appropriately  educated  about  the 
purpose  and  use  of  the  new  technology 
In  this  context,    untested'  includes 
novel  applications  of  technology 
developed  for  the  private  sector  that 
have  not  previously  been  applied  in  the 
courts 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  test  and  evaluate 
technologies  that,  if  successfully 
implemented,  would  significantlv  re 
engineer  the  way  that  courts  (  urrentlv 
do  business,  including  protects  that 
would: 

•  Demonstrate  and  evaluate  the 
deliver\'  of  technology  to  rural  courts 
through  an  Internet-based    application 
service  provider"  approach. 

•  Test  and  evaluate  the  use  of 
Geographic  Information  System  (CIS) 
software  as  a  means  of  examining  and 
improving  courts'  outreach  to  particular 
segments  of  the  communities  they  ser\e: 

•  Evaluate  approaches  for 
electronically  filing  pleadings,  briefs 
and  other  documents:  approaches  to 
integrate  electronic  filing  and  electronic 
document  management:  and  the  impact 
of  electronic  court  record  systems  on 
case  management  and  court  procedures. 

•  Demonstrate  and  evaluate 
innovative  applications  of  voice 
recognition  technologies  in  the 
adjudication  process: 


•  Demonstrate  and  evaluate  the  use  of 
o:>vpert  system  technology  to  assist 
ludicial  decision-making; 

•  Demonstrate  and  evaluate  the  use  of 
videoconferencing  technology  to  present 
testimony  by  witnesses  in  remote 
locations,  and  appellate  arguments  (but 
see  the  limitations  specified  below); 

•  Tpst  and  evaluate  the  effectiveness 
of  automated  systems  that  would  enable 
courts  and  other  justice  agencies  to 
measure  their  performance  with  respect 
to  internal  processes  and  customer 
servK  e  against  benchmarks  and  strategic 
goals,  and 

•  Evaluate  innovative  applications  of 
technology  designed  to  ensure  the  safety 
of  all  who  use  and  work  in  the  courts. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  to  implement  a 
technology  that  is  commonly  used  by 
courts,  such  as  videoconferencing 
between  courts  and  jails,  optical 
imaging  for  record-keeping,  metal 
detectors,  and  automated  management 
information  systems.  (See  also  section 
XI  2  b  regarding  other  limits  on  the  use 
of  grant  funds  to  purchase  equipment 
and  software.) 

e  Enhancing  Court  Management 
Through  Collaboration 

The  Institute  is  interested  in 
supporting  projects  that  test  innovative 
and  collaborative  problem-solving 
approaches  for  securing,  managing,  and 

demonstrating  th»'  ffffi  t:  ve  use  of  the 
resources  required  ti    nu-<M  the 
responsibilities  of  the  tudicial  branch. 
including  the  institution.il;7ation  of 
long-range  planning  [ir "i  .■^■-I's  In 
partu  ular.  the  Instiluti-  j^  iiiti^rested  in 
demonstration,  tnaluation.  education, 
research,  and  technical  assistance 
projects  to: 

•  Facilitate  collaboration. 
communication,  information-sharing, 
and  coordination  between  the  juvenile 
and  criminal  courts,  between  courts  and 
criminal  lustice  agencies,  and  between 
courts  and  court  users: 

•  Identifv  and  assess  the  effects  of 
collaborative  problem-solving 
approa(  hes  designed  to  assure  quality 
services  to  (  ourt  users: 

•  .Strengthen  |udge  and  court  manager 
skills  in  leadership,  collaborative 
planning  case  management,  facilitation, 
.ind  human  resource  development; 

•  A'-scsv  th>  iffects  of  innovative 
management  approaches  designed  to 
assure  quality  services  to  court  users; 

•  Enhance  the  core  competencies 
required  of  court  managers  and  staff: 

•  Document  and  evaluate  effective 
intergovernmental  team-building, 
collaboration,  and  planning  among  the 
judicial,  executive,  and  legislative 
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branches  of  government,  or  courts 
within  a  metropolitan  area  or  multi- 
State  region: 

•  Enhance  collaboration  between  the 
courts,  community  service  providers, 
and  other  goverimiental  agencies  in  the 
development  of  courthouse  seciu"ity 
policies  and  programs  and  disaster 
recovery'  plans: 

•  Facilitate,  demonstrate,  and  assess 
the  effective  use  of  judge-staff  teams  for 
implementing  change  and  encouraging 
excellence  in  court  operations:  and 

•  Compile  examples  of  promising 
practices  involving  any  of  the 
management  approaches  described 
above.  i 

f.  Substance  Abuse 

This  category  includes  education, 
technical  assistance,  research,  and 
evaluation  projects  to  assist  courts  in 
handling  a  large  volume  of  substance 
abuse-related  criminal,  civil,  juvenile, 
and  domestic  relations  cases  fairly  and 
expeditiously  (It  does  not  include 
providing  support  for  planning, 
establishing,  operating,  or  enhancing  a 
local  drug  court.  Applicants  interested 
in  obtaining  grants  to  implement, 
operate,  or  enhance  a  drug  court 
program  should  contact  the  Drug  Court 
Program  Office,  Office  of  Justice 
Programs,  US.  Department  of  Justice  J 

•  The  Institute  is  particularly 
interested  in  projects  that  would: 

•  Identify  and  test  innovative 
methods  to  provide  appropriate  case 
docketing,  drug  treatment,  and  services 
for  juveniles  transferred  to  adult 
criminal  court  so  that  thev  are  dealt 
with  as  adolescents,  document 
promising  practices  in  this  area,  and 
evaluate  the  outcomes  of  such  cases, 
including  recidivism: 

•  Evaluate  the  effectiveness  of 
"family  drug  court"  programs  (i.e., 
specialized  calendars  that  provide 
intensely  supervised,  court-enforced 
substance  abuse  treatment  and  other 
services  to  families  involved  in  child 
neglect,  child  abuse,  domestic  violence, 
or  other  family  cases); 

•  Evaluate  the  effectiveness  of  court- 
mandated  substance  abuse  treatment 
provided  to  all  criminal  defendants  (not 
just  those  appearing  in  drug  courts): 

•  Educate  judges  and  court  managers 
about  the  long-term  cognitive  effects  of 
substance  abuse  (including  alcohol)  and 
their  implications  for  compliance  with 
court  orders,  probation  conditions, 
release,  visitation  orders,  etc.;  and 

•  Evaluate  the  effectiveness  of 
innovative  procedures  to  manage 
persistent  misdemeanants  who  are 
substance  abusers,  and  procedures 
designed  to  monitor  probationers  who 
have  chronic  substance  abuse  problems. 


g.  Children  and  Families  in  Court 

This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
families  The  Institute  is  particularly 
interested  in  projects  that  would: 

•  Develop  ana  test  guidelines, 
curricula,  and  other  materials  for  judges 
that  address  the  implications  of 
sentencing  juveniles  as  adults, 
including  the  need  for  age-appropriate 
services  like  schooling,  sentencing 
alternatives,  and  pre-trial  services; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  a  "one  social  worker/ 
one  family"  or  judge-social  worker  team 
approach  to  handling  child  abuse  and 
neglect  cases: 

•  Develop  and  test  collaborative 
approaches  involving  community 
agencies  and  members  of  the  public  to 
improve  services  to  families  involved 
with  the  courts: 

•  Develop  and  test  innovative 
protocols,  procedures,  educational 
programs,  and  other  measures  to 
address  the  service  needs  of  children 
exposed  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders: 

•  Develop  guidelines  and  materials  to 
assist  judges  and  other  court  officers 
and  personnel  in  r;riticallv  analyzing 
ps\(  hological  evaluations  of  children 
and  the  credibilitv  of  clinical  experts. 
their  reports,  and  methods  of  evaluating 
children: 

•  Compile  and  distribute  information 
about  innovative  and  successful 
approaches  to  sentencing  and  treatment 
alternatives  for  serious  youthful 
offenders: 

•  Develop  and  test  restorative  justice 
approaches  that  include  victims  of 
offenses  committed  bv  vouthful 
offenders  in  the  luvenile  court  process 
(other  than  victim-offender  mediation 
programs); 

•  Create  and  test  educational 
programs,  guidelines,  and  monitoring 
s\  stems  to  assure  that  the  juvenile 
lustice  system  meets  the  needs  of  girls 
and  children  of  color; 

•  Develop  and  test  innovative 
techniques  for  enhancing  collaboration. 
communication,  information-sharing, 
and  coordination  of  juvenile  and 
criminal  courts  and  divisions; 

•  Design  or  evaluate  information 
systems  that  enable  judges  and  court 
managers  to  manage  their  caseloads 
effectively,  track  placement  and  service 
deliverv,  and  coordinate  orders  in 
different  proceedings  involving 
members  of  the  same  family:  and 


•  Develop  and  test  educational 
programs  to  assure  that  everyone 
coming  into  contact  with  courts  serving 
children  and  families  is  treated  with 
dignity,  respect,  and  courtesy. 

h.  Improving  the  Coiorts'  Response  to 
Gender-Related  Violent  Crime 

This  category  includes  irmovative 
education,  demonstration,  technical 
assistance,  evaluation,  and  research 
projects  to  improve  the  fair  and  effective 
processing,  consideration,  and 
disposition  of  cases  concerning  gender- 
related  violent  crimes,  including 
projects  that  would: 

•  Educate  judges  about  the  unique 
characteristics  of  juvenile  sex  offenders 
and  the  specialized  array  of  age- 
appropriate  services  they  require  to 
control  their  abusive  behavior; 

•  Evaluate  the  impact  of  court 
policies  and  procedures  and 
collaborative  community  approaches 
designed  to  ensure  that  juvenile  sex 
offenders  have  access  to  an  appropriate 
array  of  services; 

•  Strengthen  judges'  skills  in 
leadership,  collaborative  planning,  and 
facilitation  of  community  efforts  to 
reduce  and  prevent  domestic  violence; 

•  Evaluate  the  implementation  of  the 
Uniform  Interstate  Enforcement  of 
Domestic  Violence  Protection  Orders 
Act; 

•  Train  custody  evaluators,  guardians 
ad  litem,  and  other  independent 
professionals  appearing  in  custody  and 
visitation  cases  about  domestic  violence 
and  the  impact  witnessing  such 
violence  has  on  children; 

•  Educate  judges  about  how  to 
interpret  and  evaluate  evidence 
presented  by  psychologists, 
psychiatrists,  and  other  professionals 
appearing  in  child  custody  and 
visitation  cases  involving  domestic 
violence  between  the  parents; 

•  Develop  and  test  guidelines  to  assist 
judges  in  identifying  issues  and  risks  to 
the  child(ren)  and  the  battered  parent 
when  considering  whether  to  order 
supervised  vs,  unsupervised  visitation 
in  custody  cases  involving  domestic 
violence  between  the  parents; 

•  Coordinate  juvenile,  family,  and 
criminal  court  management  of  domestic 
violence  cases; 

•  Evaluate  the  effectiveness  of 
domestic  violence  courts  (i,e., 
specialized  calendars  or  divisions  for 
considering  domestic  violence  cases  and 
related  matters),  including  their  impact 
on  victims,  offenders,  and  court 
operations; 

•  Develop  guidelines,  curricula,  or 
other  materials  that  address  the 
appropriate  role  of  probation  in 
monitoring  domestic  violence  offenders: 
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•  Assess  the  effectiveness  of 
including  jurisdiction  over  family 
violence  in  a  unified  family  court; 

•  Demonstrate  effective  ways  to 
encourage  collaboration  among  courts, 
criminal  justice  agencies,  and  social 
services  programs  in  responding  to 
domestic  violence  and  gender-related 
crimes  of  violence,  and  to  assure  that 
the  courts  are  fully  accessible  to  victims 
of  domestic  violence  and  other  gender- 
related  violent  crimes; 

•  Develop  and  evaluate  educational 
programs  addressing  a  collaborative 
community  approach  to  reducing  and 
preventing  domestic  violence  for  a 
multidisciplinary  audience  that 
includes  judges,  prosecutors,  defense 
attorneys,  victim  advocates,  doctors, 
and  social  services  providers; 

•  Test  the  effectiveness  of  innovative 
sentencing  and  treatment  approaches  in 
cases  involving  domestic  violence  and 
other  gender-related  crimes,  including 
sentences  that  incorporate  regular  or 
periodic  judicial  review  or  restorative 
justice  measures; 

•  Implement  recommendations  or 
action  plans  addressing  the  co- 
occurrence of  domestic  violence  and 
child  maltreatment  that  stem  from  the 
conference  on  Domestic  Violence  and 
Child  Maltreatment — co-sponsored  by 
SJI.  the  Department  of  Health  and 
Human  Services,  and  the  Ford 
Foundation — that  was  held  September 
29-30.  2000.  in  lackson,  Wyoming;  and 

•  Compile  and  disseminate 
information  about  promising  practices 
relating  to  any  of  the  issues  described  in 
this  section. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes.  (Applicants 
interested  in  obtaining  such  operational 
support  should  contact  the  Office  for 
Victims  of  Crime  |OVC),  Office  of 
Justice  Programs.  U.S.  Department  of 
Justice,  or  the  agency  in  their  State  that 
awards  OVC  funds  to  State  and  local 
victim  assistance  and  compensation 
programs.) 

i.  The  Relationship  Between  State  and 
Federal  Courts 

This  category  includes  education, 
research,  demonstration,  and  evaluation 
projects  designed  to  facilitate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
courts. 

(1)  The  Institute  is  particularly 
interested  in  innovative  projects  that: 

•  Evaluate  State  and  Federal  courts' 
experiences  with  capital  cases  in  order 
to  identify  the  reasons  for  reversals  of 
trial  court  convictions,  barriers  to  timelv 


disposition  of  capital  cases,  and  steps 
that  can  be  taken  to  minimize  reversals 
and  undufi  delay; 

•  Develop,  disseminate,  and  educate 
judges  about  mode!  jurs  instructions  for 
capital  cases: 

•  Hire  law  clerks  and  staff  (ounsel 
with  spet:ial  expertise  in  (  apitai  case 
law;  and 

•  Develop  new  mechanisms  for 
addressing  complaints  about  attorney 
competence  and  performance  in  capital 
cases. 

(2)  The  Institute  also  is  interested  in 
projects  to  develop  and  test  new 
approaches  to 

•  Coordinate  and  proc  ess  mass  tort 
cases  fairly  and  efficiently  at  the  trial 
and  appellate  levels; 

•  Share  facilities,  jury  pools. 
alternative  dispute  resolution  programs, 
information  regarding  persons  on 
pretrial  release  or  probation,  and  court 
services;  and 

•  Disseminate  information  reganiini: 
effective  methods  being  used  at  the  trial 
court,  State,  and  Circuit  levels  to 
coordinate  cases  and  administrative 
activities,  and  share  facilities. 

C  Think  Pieces 

This  category'  addresses  the 
development  of  essays  of  publishable 
quality  directed  to  the  court  f omniunilN 
The  essays  should  explore  emerging 
issues  that  could  result  in  significant 
changes  in  court  process  or  judie  lai 
administration  and  their  implications 
for  the  future  for  judges,  court  managfr^, 
policy-makers,  and  the  public.  Grants 
supporting  such  projects  are  limited  tfi 
no  more  than  SlO.OOO  Appli(  ants 
should  follow  the  procedures  for 
concept  papers  requesting  an 
accelerated  award  of  a  grant  of  less  than 
S40,000.  which  are  explained  in  Set  tion 
VI.A.3.(b)  of  this  Guideline 

Possible  topics  include,  but  are  not 
limited  to: 

•  The  impact  of  the  "digital  divide" 
on  pro  se  litigants  who  do  not  ha\  e 
access  to  computers,  particularly  as  it 
relates  to  increasing  electronic  access  to 
court  documents  and  pla(  ing  ( (uirt 
services  and  processes  on-line. 

•  The  implications  of  increasing 
commerce  via  the  Internet  for  the  State 
courts,  including  the  new  rules  and 
procedures  that  may  be  needed  to 
address  them; 

•  The  implications  of  voice 
recognition  and  other  identification 
technologies  on  the  courts; 

•  An  exploration  of  issues  related  to 
privacy,  data  security,  and  public  access 
to  court  records  in  our  increasingly 
technological  society; 

•  The  potential  for  the  creation  of 
"cvbercourts"  through  the  use  of  the 


Internet — a  "courlhi  >u>t.less  court" 
instead  of  a  paperless  court — and  how 
the  courts  would  have  to  be  re- 
engineered  to  accommodate  such  a 
d('\Tl(iprnpnt: 

•  All  ;!i   it]  th  articulation  of  the 

I  MHi  t  ^)t  '  !  k;;    A  ledge  management  and 
Its  imnlu  ,i!i^>!i-  for  the  courts; 

•  Tne  burgecming  needs  of  small  and 
rural  courts  and  examples  of  emerging 
technological  advances  that  could 
diminish  their  sense  of  isolation; 

•  The  likelihood  that  the  courts  will 
experience  a  major  shift  in  the  make-up 
of  judicial  branch  personnel  and 
shortages  of  qualified  individuals  in  the 
next  decade  as  a  result  of  changing 
demographics  and  significanUy  higher 
salaries  available  in  the  private  sector, 
and  suggestions  for  ways  to  prevent  or 
respond  to  this  occurrence; 

•  .\  preliminary  exploration  of  the 
pnn  alence  of  sexual  assault  in  domestic 
\  i.ilenr.e  cases  and  the  implications  for 
judges  with  respect  to  the  questions 
they  should  ask,  the  services  that  should 
be  provided  to  victims,  and  the 
sanctions  that  should  be  imposed  on 
offenders; 

•  The  imjun  t  nf  \>->-  structuring 
proposals  ami    .itiirnL')  auctions"  on 
controlling  litiuiti:  n  costs  in  class- 
.irtinn  lawsuit.s  and  ensuring  that 
pidintiffs  rcfeive  adequate  counsel: 

•  The  likelihiH  wi  i  Yilip  emergence  of 
court-connected  dltcrndtive  dispute 
resolution  processes  in  problem-solving 

(  nuns  and  what  these  specialized  courts 
may  need  to  do  to  prepare  for  this 
change; 

•  The  implications  of  generalized  vs. 
specialized  social  services  on  children 
and  families  in  court;  and 

•  The  potential  use  of  local  court 
advisory  councils  rooted  in  the 
community  as  a  method  of  promoting 
public  trust  and  confidence  in  the  court. 

/)  Smgie  jurisdiction  Projects 

The  Board  will  set  aside  up  to 

S30n  nno  tn  Mipimri  projects  proposed 
l)v  Striif   ii  loi  ,ii  I  (   irts  that  address  the 
needs   if  I  niy  the  applicant  State  or 
lot  di  iiirisiiir:tion,  A  project  under  this 
set  tion  mav  address  any  of  the  topics 
in(  luded  in  the  Special  Interest 
C.ategones  or  Statutory  Program  Areas, 
but  it  need  not  be  innovative.  The  Board 
IS  particularly  interested  in  supporting 
projects  to  replicate  programs, 
procedures,  or  strategies  that  have  been 
developed,  demonstrated,  or  evaluated 
through  an  SJI  grant.  An  evaluation 
I  (ini[)nnent  is  not  required  if  a  grant  is 
,iward('(i  tn  replicate  another  successful 
SH  protect;  however,  grants  to  support 
replif;ations  are  subject  to  the  same 
limits  on  amount  and  duration  as  other 
f)ri))ect  grants.  (See  section  V.) 
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Ordinarily,  the  Institute  will  not  provide 
support  solely  for  the  purchase  of 
equipment  or  software 

Concept  papers  for  single  jurisdictinn 
projects  may  be  submitted  by  a  State 
court  system,  an  appellate  court,  or  a 
limited  or  general  jurisdiction  trial 
court.  All  awards  under  this  category 
are  subject  to  the  matching  requirements 
set  forth  in  sections  III. P.  and  IX,  A. 8. a. 

The  application  procedures  for  Single 
Jurisdiction  grants  are  the  same  as  the 
procedures  for  Project  Grants  (see 
section  VILA);  however,  in  addition  to 
the  information  presented  in  the 
program  narrative.  Single  Jurisdiction 
grant  applicants  must  also  demonstrate 
that: 

1.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

2.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future 

E  Technical  Assistance  Grants 

The  Board  will  set  aside  up  to 
S400.000  to  support  the  provision  of 
technical  assistance  to  State  and  local 
courts.  The  program  is  designed  to 
provide  State  and  local  courts  with 
sufficient  support  to  obtain  technical 
assistance  to  diagnose  a  problem, 
develop  a  response  to  that  problem,  and 
implement  any  needed  changes.  The 
Institute  will  reserve  sufficient  funds 
each  quarter  to  assure  the  availability  rif 
technical  assistance  grants  throughout 
the  year 

Technical  Assistance  grants  are 
limited  to  no  more  than  S30.000  each. 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating;  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start  date  of  the  grant 

Only  a  State  or  local  court  may  apply 
for  a  Technical  Assistance  grant.  The 
application  procedures  may  be  found  in 
section  VIl.D. 

in.  DefmitioBs   • 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Accelerated  Award 

A  grant  of  up  to  $40,000  awarded  on 
the  basis  of  a  concept  paper  (including 
a  budget  and  budget  narrative)  when  the 
need  for  and  benefits  of  the  proposed 
project  are  clear  and  an  application 
would  not  be  needed  to  provide 


additional  information  about  the 
project's  methodology  and  budget.  See 
section  \'I  CM    for  more  information 
about  accelerated  awards. 

B  Acknowledgment  of  Sfl  Support 

The  prominent  display  of  the  SJI  logo 
on  the  front  rover  of  a  written  product 
or  in  the  opening  frames  of  a  videotape 
developed  with  Institute  support,  and 
inclusion  of  a  brief  statement  on  the 
inside  front  cover  or  title  page  of  the 
document  or  the  opening  frames  of  the 
videotape  identifying  the  grant  number. 
See  section  IX. A. 11. a. (2)  for  the  precise 
wording  of  the  statement. 

C.  Application 

A  formal  request  for  an  Institute  grant 
that  is  invited  by  the  Board  of  Directors 
after  approval  of  a  concept  paper.  A 
complete  application  consists  of:  Form 
A — Application;  P'orm  B — Certificate  of 
State  Approval  (for  applications  from 
local  trial  or  appellate  courts  or 
agencies — see  .Appendix  I);  Form  C — 
Project  Budget/Tabular  Format  or  Form 
Cl — Proiect  Budget/Spreadsheet 
Format;  Form  D— Assurances; 
Disclosure  of  Lobbying  Activities;  a 
detailed  2,T-page  description  of  the  need 
for  the  project  and  all  related  tasks, 
including  the  time  frame  for  completion 
of  eaf:h  task,  and  staffing  requirements; 
and  a  detailed  budget  narrative  that 
provides  the  basis  for  all  costs.  See 
section  V'll.  for  a  complete  description 
of  application  submission  requirements. 

n  close-out 

The  prtKess  bv  which  the  Institute 
determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  grant  work  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

E.  Concept  Paper 

A  proposal  of  no  more  than  eight 
double-spaced  pages  that  outlines  the 
nature  and  scope  of  a  project  that  would 
be  supported  with  State  Justice  Institute 
funds,  accompanied  by  a  preliminary 
budget  See  sec;tion  VI  for  a  complete 
description  of  concept  paper  submission 
requirements 

F.  Continuation  Grant 

A  grant  lasting  no  longer  than  15 
months  to  permit  completion  of 
activities  initiated  under  an  existing 
In.stitute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period.  See  section  VII. B. 
for  a  complete  description  of 
continuation  application  requirements. 


G.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods:  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  relevant 
instructors'  notes:  copies  of  overhead 
transparencies  or  other  visual  aids; 
exercises,  case  studies,  hypotheticals, 
quizzes,  and  other  materials  for 
involving  the  participants;  background 
materials  for  participants;  evaluation 
forms;  and  suggestions  for  replicating 
the  program,  including  possible  faculty 
or  the  preferred  qualifications  or 
experience  of  those  selected  as  faculty. 

H.  Curriculum  Adaptation  Grant 

A  grant  of  up  to  S20,000  to  support  an 
adaptation  and  pilot  test  of  an 
educational  program  previously 
developed  with  SJI  funds.  See  section 
IIl.O.  defining  judicial  education  branch 
technical  assistance  grants.  See  also 
section  VII. E.  for  a  complete  description 
of  judicial  branch  education  technical 
assistance  grant  application 
requirements. 

/.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  SJI 
grant  funds  and  to  receive,  administer, 
and  be  accountable  for  those  funds. 

/.  Disclaimer 

A  brief  statement  that  must  be 
included  at  the  beginning  of  a  document 
or  in  the  opening  frames  of  a  videotape 
produced  with  State  Justice  Institute 
funding  that  specifies  that  the  points  of 
view  expressed  in  the  document  or  tape 
do  not  necessarily  represent  the  official 
position  or  policies  of  the  Institute.  See 
section  IX.A.ll.a.{2)  for  the  precise 
wording  of  this  statement. 

K.  Grant  Adjustment 

A  change  in  the  design  or  scope  of  a 
project  from  that  described  in  the 
approved  application,  acknowledged  in 
writing  by  the  Institute.  See  section  XI.A 
for  a  list  of  the  tjrpes  of  changes 
requiring  a  formal  grant  adjustment. 
Ordinarily,  changes  requiring  a  Grant 
Adjustment  (including  budget 
reallocations  between  direct  cost 
categories  that  individually  or 
cimfiulatively  exceed  five  percent  of  the 
approved  original  budget)  should  be 
requested  at  least  30  days  in  advance  of 
the  implementation  of  the  requested 
change. 
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L.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

M.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions,  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

N.  Institute 
The  State  Justice  Institute. 

O.  Judicial  Branch  Education  Technical 
Assistance  Grant 

A  grant  of  up  to  $20,000  awarded  to 
a  State  or  local  court  to  support  expert 
assistance  in  designing  or  delivering 
judicial  branch  education  programming, 
euid/or  the  adaptation  of  an  education 
program  based  on  an  SJl-supported 
curriculum  that  was  previously 
developed  and  evaluated  under  an  SJI 
project  grant. 

P.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Courts  or  other  units  of 
State  or  local  government  (not  including 
publicly  supported  institutions  of 
higher  education)  must  provide  a  match 
from  private  or  public  sources  of  not 
less  than  50%  of  the  total  amount  of  the 
Institute's  award.  42  U.S.C.  10705(d). 
Match  includes  both  in-kind  and  cash 
contributions.  Cash  match  is  the  direct 
outlay  of  funds  by  the  grantee  to  support 
the  project.  In-kind  match  consists  of 
contributions  of  time,  services,  space, 
supplies,  etc.,  made  to  the  project  by  the 
grantee  or  others  (e.g..  advisory  board 
members)  working  directly  on  the 
project.  Under  normal  circumsteinces, 
allowable  match  may  be  incurred  only 
during  the  project  period.  When 
appropriate,  and  with  the  prior  written 
permission  of  the  Institute,  match  may 
be  incurred  from  the  date  of  the  Board 
of  Directors'  approval  of  an  award. 
Match  does  not  include  project-related 
income  such  as  tuition  or  revenue  from 
the  sale  of  grant  products,  or  the  time  of 
participants  attending  an  education 
program.  Amounts  contributed  as  cash 
or  in-kind  match  may  not  be  recovered 
through  the  sale  of  grant  products 
during  or  following  the  grant  period. 

Q.  Ongoing  Support  Grant 

A  grant  lasting  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 


services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  See  section  VII. C.  for  a  complete 
description  of  ongoing  support 
application  requirements, 

R.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula;  monographs; 
reports;  books;  articles;  manuals: 
handbooks:  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

S.  Project  Grant 

An  initial  grant  lasting  up  to  15 
months  to  support  an  innovative 
education,  research,  demonsfration.  or 
technical  assistance  project  that  can 
'  improve  the  administration  of  justice  in 
State  courts  nationwide  Ordinarily,  a 
project  grant  may  not  exceed  $200,000 
a  year;  however,  a  grant  in  excess  of 
$150,000  is  hkely  to  be  rare  and 
awarded  only  to  support  highly 
promising  projects  that  will  have  a 
significant  national  impact  See  section 
VILA,  for  a  complete  description  of 
project  grant  application  requirements 

T  Project-Related  Income 

Interest,  royalties,  registration  and 
tuition  fees,  proceeds  from  the  sale  of 
products,  and  other  earnings  generated 
as  a  result  of  a  State  Justice  Institute 
grant.  Project-related  income  may  not  be 
counted  as  match.  For  a  more  complete 
description  of  different  types  of  project- 
related  income,  see  section  X  G 

U.  Scholarship 

A  grant  of  up  to  $1,500  awarded  to  a 
judge  or  court  employee  to  cover  the 
cost  of  tuition  for  and  transportation  tn 
and  from  an  out-of-State  educational 
program  within  the  United  States  See 
section  VII. F.  for  a  complete  de.scription 
of  scholarship  application  requirements 

V.  Single  Jurisdiction  Project  Grant 

A  grant  that  addresses  a  critical  but 
not  necessarily  innovative  need  of  a 
single  State  or  local  jurisdiction  that 
cannot  be  met  solely  with  State  and/or 
local  resources  within  the  foreseeable 
future.  See  section  II. D.  for  a  description 
of  single  jurisdiction  projects  and 
sections  VI.  and  VILA,  for  a  complete 
description  of  single  jurisdiction  project 
application  requirements. 

W.  Special  Condition 

A  requirement  attached  to  a  grant 
award  that  is  unique  to  a  particular 
project. 

X.  State  Supreme  Court 

The  highest  appellate  court  in  a  State. 
or,  for  the  purposes  of  the  Institute 


program,  a  constitutionally  or 
legislatively  established  ludicial  council 
that  acts  in  place  oi  that  (  ourt.  In  States 
having  more  than  one  cdurt  with  final 
appellate  authority.  State  Supreme 
Court  means  that  court  which  also  has 
administrative  respon.'iibilitv  for  the 
State's  judicial  system   .Stale  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any   it  designates  to 
perform  the  functions  described  in  this 
Guideline 

y  Suhgrantfp 

A  State  or  local  court  whu.h  reiieives 
Institute  funds  through  the  S\-Mf 
Supreme  Court 

Z  Technical  Assistance  Gran! 

A  grant,  lasting  up  tn  12  months,  of 
up  to  $30,000  tu  a  State  or  local  court 
to  support  outside  expert  assistance  in 
diagnosing  a  problem  and  developing 
and  implementing  a  response  to  that 
problem  See  section  V'ii  D  for  a 
complete  description  of  tet  hnical 
assistance  grant  application 
requirements 

TV.  Eligibility  for  .Award 

The  Institute  is  authorized  by 
(Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  the 
following  entities  and  types  of 

organizations 

A  Staff  and  local  courts  and  their 
agencies  142  USC  10705(b)(1)(A)) 

Each  application  for  fiiiulin^  from  a 
State  or  loc.al  court  must  i>e  appro\'ed. 
consistent  with  State  lavs,  bv  the  State's 
Supreme  Court  or  its  designateii  aj^ency 
or  council   The  latter  shall  rec  ei\e  all 
Institute  funds  awarded  to  sik  h  (  ourts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  X.C.2.  of  this 
Guideline  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  State  and  local  (  nurt-- 
and  administration  of  Institute  grants  tu 
those  courts  is  contained  in  .Appendix 
C. 

B  Sational  nonprofit  nrfianizatinns 
controlled  by.  operating  m  <  on/unction 
\Mth.  and  spr\'ing  thf  judicial  branches 
of  State  govprnmfnts  i42  V.S.C.  10705 

IbJIlllBII 

C  National  nonprofit  organizations  for 
the  education  and  training  of  judges 
and  support  personnel  oi  the  judicial 
branch  of  State  govf^rnments  (42  U.S.C. 
10705lblllllCjl 

An  applicant  is  considered  a  national 
education  and  training  applicant  under 
section  10705(b)(1)(C)  if; 

1  the  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
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and  training  to  State  and  local  judges 
and  court  personnel;  and 

2.  the  applicant  demonstrate.s  a  record 
of  substantial  experience  in  the  field  of 
judicial  education  and  training 

D.  Other  eligible  grant  recipients  142 
U.S.C.  W705(b}i2HAhfDjl 

1.  Provided  that  the  objectives  of  the 
project  can  be  served  better,  the  Institute 
is  also  authorized  to  maJce  awards  to: 

a.  Nonprofit  organizations  with 
expertise  in  judicial  administration: 
D.  Institutions  of  higher  education; 

c.  Individuals,  partnerships,  firms, 
corporations  (for-profit  organizations 
must  waive  their  fees);  and 

d.  Private  agencies  with  expertise  in 
judicial  administration. 

2.  The  Institute  may  also  make  award.s 
to  Federal.  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements  (42  U.S.C.  10705(bH3)) 

E  Inter-agency  Agreements 

The  Institute  may  enter  into  inter- 
agencv  agreements  with  Federal 
agencies  (42  U  S  C  10705(bK4))  and 
private  funders  to  support  projects 
consistent  with  the  purposes  of  the  State 
Justice  Institute  Act 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

The  Institute  supports  the  following 
general  types  of  projects: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B  Types  of  Grants 

The  Institute  supports  the  following 
types  of  grants: 

1.  Project  Grants 

See  sections  II. B..  C.  and  D.;  \'I.;  and 
VILA.  The  Institute  places  no  annual 
limitations  on  the  overall  number  of 
project  grant  awards  or  the  number  of 
awards  in  each  special  interest  category 

2.  Continuation  Grants. 

See  sections  IIl.F.  and  VII. B.  In  FY 
2002,  the  Institute  is  allocating  no  more 
than  25%  of  available  grant  funds  for 
continuation  and  ongoing  support 
grants 

3.  Ongoing  Support  Grants. 

See  sections  IIl.Q  and  VII  C.  See 
Continuation  Grants  above  for 
limitations  on  funding  availabilitv  in  FV' 
2002. 

4.  Technical  Assistance  Grants. 
See  section  II. E.  In  FY  2002,  the 

Institute  is  reserving  up  to  $400,000  for 
these  grants. 

5.  Judicial  Branch  Education 
Techmical  Assistance  Grants. 


See  sections  II.B.2.b.(2).  IIl.H.,  III.O., 
and  VII  E.  In  FY  2002.  the  Institute  is 
reserving  up  to  ,S200.000  for  judicial 
branc:h  education  technical  assistance 
grants,  which  includes  adaptations  of 
curricula  previously  developed  with  SJI 
funding. 

6  Scholarships. 

See  section  II.B.2.b.(3).  III.U.,  and 
VII. F.  In  FY  2002.  the  Institute  is 
reserving  up  to  $200,000  for 
scholarships  for  judges  and  court 
emplov€?es.  The  Institute  will  resers'e 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholarships 
throughout  the  year. 

C  Maximum  Size  of  Awards 

1  Except  as  specified  below, 
applicants  for  new  project  grants  and 
continuation  grants  mav  request  funding 
in  amounts  up  to  $200,000  for  15 
months,  although  new  and  continuation 
awards  in  excess  of  $150,000  are  likely 
to  be  rare  and  to  be  made,  if  at  all.  only 
for  highly  promising  proposals  that  will 
have  a  significant  impact  nationally. 

2  Applicants  for  ongoing  support 
grants  mav  request  funding  in  amounts 
up  to  $600,000  over  three  years. 
although  awards  in  excess  of  $450,000 
are  likelv  to  be  rare  The  Institute  will 
ordinarily  release  funds  for  the  second 
and  third  years  of  ongoing  support 
grants  on  the  following  conditions:  (1) 
The  projec:t  is  performing  satisfactorily; 

(2)  appropriations  are  available  to 
support  the  project  that  fiscal  year;  and 

(3)  the  Board  of  Directors  determines 
that  the  project  continues  to  fall  within 
the  Institute  s  priorities 

3  Applicants  for  technical  assistance 
grants  mav  request  funding  in  amounts 
up  to  $30,000 

4  .■\pplicants  for  judicial  branch 
education  technical  assistance  grants 
mav  request  funding  in  amounts  up  to 
$20,000 

5  Applicants  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500 

D  Length  of  Grant  Periods 

1  Grant  periods  for  all  new  amd 
continuation  projects  ordinarily  may  not 
exceed  15  months 

2  Grant  periods  for  ongoing  support 
grants  ordinarily  may  not  exceed  36 
months 

3  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  may  not 
exceed  12  months. 

VI.  Concept  Papers 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 


primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavA'  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  The  concept  paper  requirement 
and  the  submission  deadlines  for 
concept  papers  and  applications  may  be 
waived  by  the  Executive  Director  for 
good  cause  (e.g.,  the  proposed  project 
could  provide  a  significant  benefit  to  the 
State  courts  or  the  opportunity  to 
conduct  the  project  did  not  arise  until 
after  the  deadline).  The  On-Line 
Tutorials  available  on  the  Institutes 
web  site  {www.statejustice.org)  walk 
potential  applicants  through  the  concept 
paper  and  application  requirements  for 
project  grants. 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliiainary  budget. 

1  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  that  clearly  describes  the 
proposed  project; 

b.  The  name  and  address  of  the  court, 
organization,  or  individual  submitting 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b),  and  telephone  number 
of  a  contact  person  who  can  provide 
further  information  about  the  paper; 

d.  The  number  of  the  statutory 
Program  Area  (see  section  II.A.)  and  the 
letter  of  the  Special  Interest  Category 
(see  section  II. B. 2.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

The  program  narrative  of  a  concept 
paper  should  be  no  longer  than 
necessary,  but  must  not  exceed  8 
double-spaced  pages  on  8V2  by  11  inch 
paper.  Margins  must  be  at  least  1  inch 
and  type  size  must  be  at  least  1 2  point 
and  12  cpi.  The  pages  should  be 
numbered.  The  narrative  should 
describe: 

a.  Why  is  this  project  needed  and  how 
would  it  benefit  State  courts?  If  the 
project  is  to  be  conducted  in  a  specific 
location(s],  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
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the  use  of  existing  materials,  programs, 
procedures,  services,  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 

If  the  project  is  not  site-specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  would 
address;  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  cannot  adequately  resolve 
those  problems;  and  the  benefits  that 
would  be  realized  from  the  project  by 
State  courts  generally. 

b.  What  would  be  done  if  a  grant  is 
awarded?  Applicants  should  include  a 
summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
grant  period.  Applicants  requesting  a 
waiver  of  the  application  requirement 
for  a  grant  of  less  than  $40,000  should 
explain  the  proposed  methods  for 
conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concept  paper. 

c.  How  would  the  effects  and  quality 
of  the  project  be  determined? 
Applicants  should  include  a  summarv' 
description  of  how  the  project  would  be 
evaluated,  including  the  criteria  that 
would  be  used  to  measure  its  success  or 
impact. 

a.  How  would  others  find  out  about 
the  project  and  be  able  to  use  the 
results?  Applicants  should  describe  the 
products  that  would  result,  the  degree  to 
which  they  would  be  applicable  to 
courts  acro.ss  the  nation,  and  to  whom 
the  products  and  results  of  the  project 
would  be  disseminated  in  addition  to 
the  SJI-designated  libraries  (e.g..  State 
chief  justices,  specified  groups  of  trial 
judges.  State  court  administrators, 
specified  groups  of  trial  court 
administrators.  State  judicial  educators, 
or  other  audiences).  Applicants 
proposing  to  develop  web-based 
products  should  provide  for  sending  a 
hard-copy  document  to  the  SJI- 
designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  web  site  or 
electronic  product  {i.e.,  a  written  report 
with  a  reference  to  the  web  site). 

3.  The  Budget 

a.  Preliminary  Budget.  A  preliminar>' 
budget  must  be  attached  to  the  narrative 
that  includes  the  information  specified 
on  Form  E  included  in  Appendix  H  of 
this  Guideline.  Applicants  should  be 
aware  that  prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day  and  that 
Institute  funds  may  not  be  used  to  pay 

a  consultant  in  excess  of  $900  per  day. 

b.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 


than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  C  in  this  section 
must  attach  to  Form  E  (see  Appendix  H) 
a  budget  narrative  that  explains  the 
basis  for  each  of  the  items  listed  and 
indicates  whether  the  costs  would  be 
paid  from  grant  funds,  through  a 
matching  contribution,  or  from  other 
sources.  Courts  requesting  an 
accelerated  award  must  also  attach  a 
Certificate  of  State  Approval — Form  B 
(see  Appendix  I)  signed  by  the  Chief 
Justice  of  the  State  Supreme  Court  or  the 
Chief  Justice's  designee 

4  Letters  of  Cooperation  or  Support 

The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  Cl)u^1^ 
and  related  agencies  that  would  be 
involved  in  or  directly  affected  bv  the 
proposed  project.  Letters  of  support  mav 
be  sent  under  separate  cover,  howe\  er. 
to  ensure  sufficient  time  to  bring  them 
to  the  Board's  attention,  support  letters 
sent  under  separate  cover  must  be 
received  no  later  than  lanuar%-  4,  2002. 

5.  Page  Limits 

a.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  eight  double-spaced  pages 
(see  A. 2.  of  this  section)  This  page  limit 
does  not  include  the  cover  page,  budget 
form,  letters  of  cooperation  or  support, 
or.  for  papers  requesting  accelerated 
awards,  the  budget  narrative  and  task 
schedule.  Additional  material  should 
not  be  attached  unless  it  is  essential  to 
impart  a  clear  understanding  of  the 
project 

b.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  cone  ept 
paper  in  a  cover  letter  This  material 
will  be  incorporated  by  reference  info 
each  paper  and  counted  against  the 
eight-page  limit  for  each  A  copy  of  the 
cover  letter  should  be  attached  to  eat  h 
copy  of  each  concept  paper 

6.  Sample  Concept  Papers 

Sample  concept  papers  from  previous 
funding  cycles  are  available  from  the 
Institute  upon  request 

B.  Submission  Rpquirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  \'ear  2002  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  (but  not  by  fax  or  p-mail) 
no  later  than  November  21.  2001 

A  postmark  or  courier  receipt  vvili 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  t  nnc  ept 
papers  should  be  marked  CC^NCLPT 


P.^PER  and  sent  to:  State  Justice 
Institute,  1650  King  Street,  Suite  600. 
.Mexandna.  Virginia  22314. 

The  Institute  will  acknowledge 
receipt  of  each  concept  paper  in  writing. 
Extensions  of  the  deadline  for 
submission  of  concept  papers  will  not 
be  granted  without  good  cause. 

C  Institute  Review 

1   Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Institute's  Board  of 
Directors.  Institute  staff  will  prepare  a 
narrative  summary  and  a  rating  sheet 
assigning  points  for  each  relevant 
selection  criterion  for  those  concept 
papers  which  fall  within  the  scope  of 
the  Institute  s  hinding  program  and 
merit  serious  consideration  by  the 
Board.  Staff  will  also  prepare  a  list  of 
those  papers  that,  in  the  judgment  of  the 
Executive  Director,  propose  projects  that 
lie  outside  the  scope  of  the  Institute's 
program  or  are  not  likely  to  merit 
serious  consideration  by  the  Board  The 
narrative  summaries,  rating  sheets,  and 
list  of  nnnre\  lewed  papers  will  be 
presented  to  the  Board  for  its  review. 
Committees  of  the  Board  will  review 
concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
de(  ide  which  concept  paper  applicants 
will  be  invited  to  submit  formal 
applications  for  funding.  The  decision 
to  invite  an  application  is  solely  that  of 
the  Board  nf  Direi  tors 

The  Board  may  wai\e  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000  when  the 
need  for  and  benefits  of  the  project  are 
clear  and  the  methodology  and  budget 
n>quire  little  additional  explanation. 
Applicants  considering  whether  to 
request  consideration  for  an  accelerated 
award  should  make  certain  that  the 
prnposed  budget  is  sufficient  to 
a(  tomphsh  the  project  objectives  in  a 
qualitv  manner.  Because  the  Institutes 
experience  has  been  that  projects  to 
conduct  empirical  research  or  a  program 
evaluation  ordinarily  require  a  more 
thorough  explanation  of  the 
methodology  to  be  used  than  can  be 
provided  within  the  space  limitations  of 
a  concept  paper,  the  Board  is  unlikely 
to  waive  the  application  requirement  for 
such  projects. 

2  Selection  Criteria  a.  All  concept 
papers  will  be  evaluated  on  the  basis  of 
the  following  criteria: 

(1)  The  demonstration  of  need  for  the 
project; 

(2)  The  soundness  and  innovativeness 
of  the  approach  described; 
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(3)  The  benefits  to  be  derived  from  the 
project: 

(4)  The  reasonableness  of  the 
proposed  budget; 

(5)  The  proposed  project's 
relationship  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
n.B;and 

(6)  The  degree  to  which  the  findings. 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

Single  jurisdiction  concept  papers 
will  be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  11, B.  and 
the  special  requirements  listed  in 
sections  n.D.  and  VILA  b.  In 
determining  which  concept  papers  will 
be  approved  for  award  or  selected  for 
development  into  full  applications,  the 
Institute  will  also  consider  the 
availability  of  financial  assistance  from 
other  sources  for  the  project;  the  amount 
and  nature  (cash  or  in-kind)  of  the 
applicant's  anticipated  match;  whether 
the  applicant  is  a  State  court,  a  national 
court  support  or  education  organization. 
a  non-court  unit  of  government,  or 
another  type  of  entity  eligible  to  receive 
grants  under  the  Institute's  enabling 
legislation  (see  42  U.S.C.  10705(b)).  as 
amended,  and  section  fV  of  this  Grant 
Guideline);  the  extent  to  which  the 
proposed  project  would  also  benefit  the 
Federal  courts  or  help  the  State  courts 
enforce  Federal  constitutional  and 
legislative  requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

3.  Notification  to  Applicants 

The  Institute  will  send  wntten  notice 
to  all  persons  submitting  concept 
papers,  informing  them  of  the  Board  s 
decisions  regarding  their  papers  and  of 
the  key  issues  and  questions  that  arose 
during  the  review  process.  A  decision 
by  the  Board  not  to  invite  an  application 
may  not  be  appealed,  but  applicants 
may  resubmit  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  funding 
cycle.  The  Institute  will  also  notify  the 
relevant  State  contact  (see  Appendix  C) 
when  the  Board  invites  applications 
submitted  by  courts  within  that  State  or 
that  specify  a  participating  site  within 
that  State. ' 

Vn.  Applications  I 

For  a  summary  of  the  application 
process,  visit  the  Institute's  web  site 
(www.statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Project  Grant. 


A  Project  Grants 

An  application  for  a  Project  Grant 
must  include  an  application  form; 
budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances. 
The  Institute  will  send  the  required 
application  forms  to  applicants  invited 
to  submit  a  full  application. 

1   Forms 

a.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  requested  from  the 
Institute.  It  also  requires  the  signature  of 
an  individual  authorized  to  certify  on 
behalf  of  the  applicant  that  the 
information  contained  in  the 
application  is  true  and  complete;  that 
submission  of  the  application  has  been 
authorized  by  the  applicant;  £ind  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D 

b.  Certificate  of  State  Approval  (FORM 

B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  ludge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agencv  or  council  it  has 
designated  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

c.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl   Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

In  addition  to  FORM  C  or  Cl , 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  VII. A. 4.  below  ) 


If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

d.  Assurances  (FORM  D) 

This  form  lists  the  statutory, 
regulatory,  and  policy  requirements 
with  which  recipients  of  Institute  funds 
must  comply. 

e.  Disclosure  of  Lobbying  Activities 

Applicants  other  than  units  of  State  or 
local  government  are  required  to 
disclose  whether  they,  or  another  entity 
that  is  part  of  the  same  organization  as 
the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  (See  section  IX.A.7.) 

2.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods,  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  8 Vz  by  1 1  inch  paper. 

3.  Program  Narrative 

The  program  narrative  for  an 
application  may  not  exceed  25  double- 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  be  at  least  1  inch,  and 
type  size  must  be  at  least  12-point  and 
12  cpi.  The  pages  should  be  numbered. 
This  page  limit  does  not  include  the 
forms,  the  abstract,  the  budget  narrative, 
and  any  appendices  containing  resumes 
and  letters  of  cooperation  or 
endorsement.  Additional  background 
material  should  be  attached  only  if  it  is 
essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

a.  Project  Objectives 

The  applicant  should  include  a  clear, 
concise  statement  of  what  the  proposed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  the  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases]. 

b.  Program  Areas  To  Be  Covered 

The  applicant  should  note  the  Special 
Interest  Category  or  Categories  that  are 
addressed  by  the  proposed  project  (see 
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section  II. B.).  If  the  proposed  project 
does  not  fall  within  one  of  the  Institute's 
Special  Interest  Categories,  the 
applicant  should  list  the  Statutory 
Program  Area  or  Areas  that  are 
addressed  by  the  proposed  project.  (See 
section  II. A.) 

c.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  ». 
specific  location(s].  the  applicant 
should  discuss  the  particular  needs  of 
the  project  site(s)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
materials,  programs,  procedures, 
services,  or  other  resources. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  caimot  adequately  resolve 
those  problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

d.  Tasks,  Methods  and  Evaluation 

(1)  Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

(a)  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

(b)  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants:  how 
faculty  would  be  recruited,  selected, 
and  trained;  the  proposed  number  and 


length  of  the  conferences,  courses. 
seminars,  or  workshops  to  be  conducled 
and  the  estimated  number  of  persons 
who  would  attend  them;  the  materials  to 
be  provided  and  how  they  would  he 
developed:  and  the  cost  to  participants 

(c)  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  hew  they  would  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  would  be  implemented  and 
monitored. 

(d)  For  technical  assistance  projects 
the  applicant  should  explain  the  types 
of  assistance  that  would  be  provided: 
the  particular  issues  and  problems  for 
which  assistance  would  be  provided, 
how  requests  would  be  obtained  and  the 
type  of  assistance  determined:  how 
suitable  providers  would  be  selpcted 
and  briefed;  how  reports  would  be 
reviewed:  and  the  cost  to  recipients 

(2)  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology,  or 
services  tested:  or  the  validity  and 
applicability  of  the  research  conducted 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  ongoing  or  periodic  feedback 
on  the  effectiveness  or  utility  of  the 
project  in  order  to  promote  its 
continuing  improvement.  The  plan 
should  present  the  qualifications  of  the 
evaluator(s):  describe  the  criteria  that 
would  be  used  to  evaluate  the  protect  s 
effectiveness  in  meeting  its  objec  lives; 
explain  how  the  evaluation  would  be 
conducted,  including  the  spp< ific  data 
collection  and  analysis  techniques  to  be 
used;  discuss  why  this  approach  would 
be  appropriate:  and  present  a  schedule 
for  completion  of  the  evaluation  within 
the  proposed  project  period 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  pro)ect 
proposed.  For  example; 

(a)  Research.  An  evaluation  approach 
suited  to  many  research  projec:ts  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affecrted 
by  the  proposed  project 

(b)  Education  and  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs 


reinforce  the  partii  ipants   liMniing 
experience  while  providin)i  iisrful 
feedback  on  the  impact  of  tht  [f'tiram 
and  possible  areas  for  impn^fiiirnt. 
One  appniiiri.itc  ''v  ,ilu.i!;  i;.  i)  pnjach  is 
In  assess  thi-  cK  qui>itii  iii  "f  inw 
knowledge,  skills,  attitudes,  or 
understanding  through  participant 
feedback  on  the  seminar  or  training 
event   Such  feedbac  k  might  include  a 
self-assessment  of  what  was  learned 
along  with  the  participants  response  to 
the  quality  and  effectiveness  of  facultv 
presentations,  the  format  of  sessions,  the 
\alue  or  usefulness  of  the  material 
presented,  and  other  relevant  factors. 
Another  appropriate  approach  would  be 
til  use  an  independent  :  i!i>,('r\  ^r  who 
mi^ht  request  both  \erl),i!  ,iini  written 
responses  from  partii  ipants  in  the 
program   When  an  education  project 
in\olves  the  development  of  curricular 
materials,  an  advison-  panel  of  relevant 
experts  can  be  coupled  with  a  test  of  the 
curriculum  to  obtain  the  reactions  of 
participants  and  hi  ijlt\  as  indicated 
abo\e 

(c)  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g..  how  well  did  it 
work'):  user  satisfactirm.  if  appropriate; 
the  cost -effectiveness  of  the  program:  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed,  and  (ir  (iid  it  prn\ide  the 
services  intended  to  the  tart;ete(i 
p(jpulation').  the  impar:!  of  th'-  jir-  ui.iin 
(eg  .  what  effect  did  the  progrrtiii  ti,i\>' 
on  the  court,  and/or  what  f)enefiis 
resulted  from  the  program';   and  the 
replicabilit\'  of  the  program  or 
components  of  the  program. 

Id  I  Twhnical  ,^ssistance.  For 
technical  assistance  projects,  applicants 
shfiuld  explain  how  the  quality, 
timeliness,  and  impact  of  the  assistance 
provided  would  be  determined,  and 
develop  a  me(  hanism  for  feedback  from 
both  the  users  and  providers  of  the 
lec:hnical  assistance. 

FAaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  ohtainmt; 
respondents  informed  consent, 
ensuring  the  respondents'  privacy  and 
fnwdom  from  risk  or  harm,  and  the 
protection  of  others  uho  ,iri   imt  the 
sub|ec:ts  of  evaluation  but  \\'*ii;ii  lie 
affi^ted  bv  it   Other  than  t!ii   provision 
of  oonfidentialitv  ti    ^•'^ll    i.^  iits. 
human  subject  protec  tn  iii  I'-'-iies 
ordinariK'  are  not  appln  .it)li-  to 
participants  evaluating  an  education 
program 

e   Proi<'<:t  Management 

The  applir.ant  should  present  a 
detailed  management  plan,  includinw: 
the  starting  and  conipletum  date  for 
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each  task;  the  time  commitments  to  the 
project  of  key  staff  and  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  would 
ensure  that  all  tasks  are  performed  on 
time,  within  budget,  and  at  the  highest 
level  of  quality.  In  preparing  the  project 
time  line.  Gantt  Chart,  or  schedule, 
applicants  should  make  certain  that  all 
project  activities,  including  publication 
or  reproduction  of  project  products  and 
their  initial  dissemination,  would  occur 
within  the  proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  Ianuar\'  30,  April  30. 
July  30.  and  October  30). 

Applicants  should  be  aware  that  tht' 
Institute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

f.  Products  1 

The  program  narrative  in  the 
application  should  contain  a  description 
of  the  products  to  be  developed  (e.g.. 
training  curricula  and  materials, 
videotapes,  articles,  manuals,  or 
handbooks),  including  when  they  would 
be  submitted  to  the  Institute.  The  budget 
should  include  the  cost  of  producing 
and  disseminating  the  product  to  each 
in-State  SJI  library.  State  chief  justice. 
State  court  administrator,  and  other 
appropriate  judges  or  court  personnel. 

(1)  Dissemination  Plan.  The 
application  must  e.xplain  how  and  to 
whom  the  products  would  be 
disseminated;  describe  how  they  would 
benefit  the  State  courts,  including  how 
they  could  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  would  be  offered  to  the  courts 
community  and  the  public  at  large  (i  e  , 
whether  products  would  be  distributed 
at  no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product)  (see  section  IX. A. lib.) 
Ordinarily,  applicants  should  schedule 
all  product  preparation  and  distribution 
activities  within  the  project  period 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  D  ) 
Applicants  proposing  to  develop  web- 
based  products  should  provide  for 


sending  a  hard-copy  document  to  the 
S[I-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  web  site  or 
electronic  product  (i.e.,  a  written  report 
with  a  reference  to  the  web  site). 

Seventeen  (17)  copies  of  all  project 
products  must  be  submitted  to  the 
Institute,  along  with  an  electronic 
version  in  html  format.  A  master  copy 
of  each  videotape,  in  addition  to  17 
copies  of  each  videotape  product,  must 
also  be  provided  to  the  Institute. 

(2)  Types  of  Products  and  Press 
Releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 
project.  For  example,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  community 
nationally,  an  executive  summary  that 
would  be  disseminated  to  the  project's 
primarv  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  would 
make  their  data  available  for  secondary 
anaivsis  after  the  grant  period.  (See 
section  IX.A  14  a.). 

The  curricula  and  other  products 
developed  through  education  and 
training  projects  should  be  designed  for 
use  outside  the  classroom  so  that  they 
mav  be  used  again  by  the  original 
participants  and  others  in  the  course  of 
their  duties 

In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  announcing 
the  results,  and  distribute  the  release  to 
a  list  of  national  and  State  judicial 
branch  organizations.  SJI  will  provide 
press  release  guidelines  and  a  list  of 
recipients  to  grantees  at  least  30  days 
before  the  end  of  the  grant  period. 

(3)  Institute  Review.  Applicants  must 
submit  a  final  draft  of  all  written  grant 
products  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
products  are  submitted  for  publication 
or  reproduction.  For  products  in  a 
videotape  or  CD-ROM  format, 
applicants  must  provide  for  incremental 
Institute  review  of  the  product  at  the 
treatment,  script,  rough-cut,  and  final 
stages  of  development,  or  their 
equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute.  (See  section  IX. A. 11. e.) 

(4)  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  include  in 
all  project  products  a  prominent 
acknowledgment  that  support  was 
received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 


example  provided  in  section 
IX.A.ll.a.(2)  of  the  Guideline.  The  '•SIl" 
logo  must  appear  on  the  front  cover  of 
a  written  product,  or  in  the  opening 
frames  of  a  video,  unless  the  Institute 
approves  another  placement. 

g.  Applicant  Status 

An  applicant  that  is  not  a  State  or 
lo«il  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  state  whether  it  is  either  a 
national  non-profit  organization 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments,  or  a  national  non- 
profit organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  nonjudicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities, 

h.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  would  be  used  to  select 
persons  for  these  positions  should  be 
included.  The  applicant  also  should 
identify  the  person  who  would  be 
responsible  for  managing  and  reporting 
on  the  finances  of  the  proposed  project. 

i.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  their  capacity  to  administer 
grant  funds,  including  the  financial 
systems  used  to  monitor  project 
expenditures  (and  income,  if  any),  and 
a  summary  of  their  past  experience  in 
administering  grants,  as  well  as  any 
resources  or  capabilities  that  they  have 
that  would  pafticnlarly  assist  in  the 
successful  completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax-exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
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For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  present  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire,  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

j.  Statement  of  Lobbying  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form,  which 
documents  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

k.  Letters  of  Cooperation  or  Support 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  To  ensure  sufficient  time 
to  bring  them  to  the  Board's  attention, 
letters  of  support  sent  under  separate 
cover  must  be  received  by  June  7,  2002. 

4.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partially 
supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understemding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 

a.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  would  staff  the 
proposed  project,  the  annual  salary  of 
each  of  those  persons,  and  the  number 
of  work  days  per  year  used  for 


calculating  the  percentages  of  time  or 
daily  rates  of  those  individuals  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organizational  policies.  If  grant  funds 
are  requested  to  pay  the  salan,'  and 
related  costs  for  a  current  employee  of 
a  court  or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706  (d)[l).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  m 
conjunction  with  the  project  or  that  the 
grant  funds  would  support  only  the 
portion  of  the  employee's  time  that 
would  be  dedicated  to  new  or  additional 
duties  related  to  the  project 

b.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented,  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate 

c.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  would  perform, 
the  estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g.,  the  number  of 
days  multiplied  by  the  daily  consultant 
rates),  and  the  method  for  selection 
Rates  for  consultant  services  must  be  set 
in  accordance  with  section  X.I.2.C. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
payments.  Prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day;  Institute 
funds  may  not  be  used  to  pay  a 
consultant  more  than  $900  per  day 

d.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  of  the  travel 
should  also  be  included  in  the  narrative 

e.  Equipment 

Grant  funds  may  be  used  to  purchase 
only  the  equipment  necessar>'  to 
demonstrate  a  new  technological 


application  in  a  court  or  thrft  is 
otherwise  essential  tn  a(  complishing  the 
ob)ectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinanlv  will  not  be 
approved  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives  The  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased  The  method  uf 
procurement  should  also  be  described 
Purchases  for  automated  data  processing 
equipment  must  comply  with  section 
X,l2b 

f  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessarv'  to  accomplish  the  goals  and 
objeciives  of  the  grant   In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  thi'; 
expenditure  category 

g  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  IX  A  16  b  .^ru  allowable 
consLmctiun  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative 

h  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narratne  ,Mso.  applicants  should 
provide  the  basis  used  to  calculate  the 
monthly  and  long  distance  estimates. 

1   Postage 

AntK  ipated  postage  costs  for  project- 
related  mailings,  including  distribution 
of  the  final  produrtfs]  should  be 
described  in  the  budget  narrative  The 
cost  of  special  mailings,  sui  h  as  for  a 
survey  or  for  announcing  a  wcjrkshop, 
should  be  distinguished  from  routine 
operational  mailing  costs.  The  bases  for 
all  postage  estimates  should  be  included 
in  the  budget  narrative. 

1  Printing/Photocopving 

Anticipated  costs  for  prmtingw 
photocopying  project  documents, 
reports,  and  publications  should  be 
included  in  the  budget  narrative,  along 
with  the  bases  used  to  (.alculate  these 
estimates. 

k  Indirect  Costs 

.Applicants  should  describe  the 
indirect  i  ost  rates  applicable  to  the 
grant  m  detail   If  costs  often  included 
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within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  project 
activities),  the  applicant  should  specify- 
that  these  costs  are  not  included  within 
its  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  X.I. 4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  pfan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

1.  Match  ' 

The  applicant  should  describe  the 
source  of  any  matching  contribution  and 
the  natufe  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services,  or  materials 
actually  coetributed  would  be 
documented  for  audit  purposes 
Applicants  should  be  aware  that  the 
time  spent  by  participants  in  education 
courses  does  not  qualify  as  in-kind 
match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  would  be  made.  (See 
sections  III  P.,  IX.A.8..  and  X.E.I. J 

5.  Submission  Requirements 

a.  Every  applicant  must  submit  an 
original  and  four  copies  of  the 
application  package  consisting  of  FORM 
A;  FORM  B,  if  the  application  is  from 
a  State  or  local  court,  or  a  Disclosure  of 
Lobbying  Form,  if  the  applicant  is  not 
a  unit  of  State  or  local  government;  the 
Budget  Forms  (either  FORM  C  or  C-1); 
the  Application  Abstract;  the  Program 
Narrative;  the  Budget  Narrative;  and  any 
necessary  appendices. 

All  applications  invited  by  the 
Institute's  Board  of  Directors  must  be 
sent  by  first  class  or  overnight  mail  or 
by  courier  no  later  than  May  8,  2002  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  APPLICATION  on  the 
application  package  envelope  and  send 
it  to:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  VA  22314 

Receipt  of  each  application  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  will  not  be  granted  without 
good  cause. 


b.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter.  This 
material  will  be  incorporated  by 
reference  into  each  application  and 
counted  against  the  25-page  limit  for  the 
prograffi  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

B  Continuation  Gmnt  Applications 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  invr>Ive  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJl  grant  support. 
Continuation  grants  should  be 
distinguished  from  ongoing  support 
grants,  which  are  awarded  to  support 
critically  needed  long-term  national 
scope  projects.  See  section  VII. C.  below. 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  continue 
funding.  For  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  all  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for 
continued  funding  becomes  apparent 
but  no  less  than  120  days  before  the  end 
of  the  current  grant  period. 

a  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  contain  a  concise  but 
thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 


b.  Within  30  days  after  receiving  a 
letter  of  intent,  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  must  be 
submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation],  a  project  abstract 
confcMining  to  the  format  set  forth  in 
A.2.  of  this  section,  a  program  narrative, 
a  budget  narrative,  a  Certificate  of  State 
Approval— FORM  B  (Appendix  I)  if  the 
applicant  is  a  State  or  local  court,  a 
EHsclosure  of  Lobbying  Activities  form 
(from  applicants  other  than  units  of 
State  or  local  government),  and  any 
necessary  appendices. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section 
VII. A. 3.  However,  rather  than  the  topics 
listed  there,  the  program  narrative  of  a 
continuation  application  should 
include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  would  benefit  the 
participating  courts  or  the  courts 
community  generally,  by  explaining,  for 
example,  how  the  original  goals  and 
objectives  of  the  project  would  be 
unfulfilled  if  it  were  not  continued;  or 
how  the  value  of  the  project  would  be 
enhanced  by  its  continuation. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  available, 
and  how  they  would  be  addressed 
diiring  the  proposed  continuation.  If  the 
findings  are  not  yet  available,  the 
applicant  should  provide  the  date  by 
which  they  would  be  submitted  to  the 
Institute.  Ordinarily,  the  Board  will  not 
consider  an  application  for  continuation 
funding  imtil  the  Institute  has  received 
the  evaluator's  report. 

e.  Tasks,  Methods,  Staff,  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methqds  to  be  used,  the 
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products  of  the  project,  and  how  and  to 
whom  those  products  would  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

f.  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
£ind  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  would  be  inadequate, 
inappropriate,  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  VII. A. 4.  above.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  In 
addition,  the  applicant  should  estimate 
the  amount  of  grant  funds  that  would 
remain  unobligated  at  the  end  of  the 
current  grant  period. 

5.  References  to  Previously  Submitted 
Material 

A  continuation  application  should  not 
repeat  information  contained  in  a 
previously  approved  application  or 
other  previously  submitted  materials, 
but  should  provide  specific  references 
to  such  materials  where  appropriate. 

6.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VII. A. 5.,  other  than  the 
mailing  deadline,  apply  to  continuation 
applications. 

C.  Ongoing  Support  Grants 

1.  Purpose  and  Scope 

Ongoing  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  provide  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  critical 
need.  An  ongoing  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  Ongoing  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
The  Board  will  consider  awarding  an 
ongoing  support  grant  for  a  period  of  up 
to  36  months.  The  total  amount  of  the 
grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
conunitment  by  the  Institute  to  provide 


ongoing  support  at  the  end  of  the 
original  project  period.  A  projecl  is 
eligible  for  consideration  for  an  ongoing 
support  grant  if: 

a.  The  project  is  supported  by  and  ha.s 
been  evaluated  under  a  grant  fmm  the 
Institute: 

b.  The  project  is  national  in  sc  ope  ami 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  critical  need 
for  the  services,  programs  or  products 
provided  by  the  project,  indicated  bv 
the  level  of  use  and  support  by  members 
of  the  court  community: 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  ser\'ice  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  ongoing  support  application 
must  include  an  evaluation  component 
assessing  its  effectiveness  and  operation 
throughout  the  grant  period  The 
evaluation  should  be  independent  hut 
may  be  designed  collaboratively  by  the 
evaluator  and  the  grantee  The  design 
should  call  for  regular  feedback  from  the 
evaluator  to  the  grantee  throughout  the 
project  period  concerning 
recommendations  for  mid-course 
corrections  or  improvement  of  the 
project,  as  well  as  periodic  reports  to  the 
Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  3-vear 
grant  period.  The  decision  to  release 
Institute  funds  to  support  the  third  vear 
of  the  project  will  be  based  on  the 
interim  evaluation  findings  and  the 
applicant's  response  to  any  deficiencies 
noted  in  the  report,  as  well  as  the 
availability  of  appropriations  and  the 
project's  consistency  with  the  Institute's 
priorities. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of.  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period.  In  addition,  a 
detailed  annual  task  schedule  must  be 
submitted  not  later  than  45  days  before 
the  end  of  the  first  and  second  years  of 
the  grant  period,  along  with  an 
explanation  of  any  necessary  revisions 
in  the  projected  costs  for  the  remainder 
of  the  project  period. 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  an 
applicant  seeking  an  ongoing  support 
grant  must  inform  the  Institute,  by 
letter,  of  its  intent  to  submit  an 
application  for  such  funding  as  soon  as 
the  need  for  continuing  funding 
becomes  apparent  but  no  less  than  120 


days  before  the  end  nf  the  t  urrcul  grant 
period  The  letter  of  intent  should  be  in 
the  .same  format  as  that  prescribed  for 
continuation  grants  in  B.2.  of  this 
section. 

3.  Format 

An  application  lor  an  ongoing  support 
grant  must  include  an  application  form; 
budget  ftjrms  fwith  appropriate 
documentation):  a  Certificate  of  State 
.Approval— FORM  B  (.Appendix  I)  if  the 
applicant  is  a  State  or  local  court:  a 
Disclosure  of  Lobbying  .At  tivities  form 
(from  applicants  other  than  units  of 
State  or  lo(  al  go\'erninent,.  a  jiroject 
abstract  conforming  to  the  format  set 
forth  in  A, 2  of  thi.s  section:  a  program 
narrative;  a  budget  narrative;  and  any 
necessary  appendices 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  A. 3.  of  this 
section,  however,  rather  than  the  topics 
listed  there,  the  program  narrative  of 
applications  for  ongoing  support  grants 
should  address 

a  Description  of  Need  for  and 
Benefits  of  the  Proiet  t  The  applicant 
should  pro\ide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to 
.State  courts  around  the  country, 
including  the  degn^e  to  which  State 
I  ourts.  .State  court  ludgus.  or  State  court 
managers  and  personnel  are  using  the 
senices  or  programs  provided  by  the 
pro)ect 

b  Demonstration  of  Court  Support 
The  applicant  should  demonstrate 
support  for  the  continuation  "f  thi- 
pro)ec1  from  the  courts  community. 

(    Report  on  Current  Project 
Activities.  The  applicant  should  discuss 
the  extent  to  which  the  project  has  met 
its  goals  and  objectives,  identify  an\ 
activities  thai  ha\  e  not  been  completed, 
and  explain  why  they  have  not  been 
completed 

d   Evaluation  Findings  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
effectiveness  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  would 
be  addressed  during  the  next  three 
years  Ordinarily,  the  Board  will  not 
consider  an  application  for  ongoing 
support  until  the  institute  has  received 
the  evaluators  report 

e  Objectives,  Tasks,  .Methods,  Staff. 
and  Crantee  Capability  The  applicant 
should  describe  fully  any  (  hanges  in  the 
objectives;  tasks  fi;  be  performed:  the 
methods  to  be  used:  the  products  of  the 
project:  how  and  to  whom  those 
products  would  be  dissemmateii   the 
assigned  staff:  and  the  grantee  •- 
organizational  capacit\    The  grantee 
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also  should  describe  the  steps  it  would 
take  to  obtain  support  from  other 
sources  for  the  continued  operation  of 
the  project, 

f.  Task  Schedule  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period 

g.  Other  Sources  of  Support  The 
applicant  should  describe  what  efforts  it 
has  taken  to  secure  support  for  the 
project  from  other  sources. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  A, 4.  of  this 
section,  and  estimate  the  amount  of 
grant  funds  that  would  remain 
unobligated  at  the  end  of  the  current 
grant  period.  Changes  in  th^  funding 
level  requested  should  be  discussed  in 
terms  of  corresponding  increases  or 
decreases  in  the  scope  of  activities  or 
services  to  be  rendered  A  complete 
budget  narrative  should  be  provided  for 
the  full  project  as  well  as  for  each  year, 
or  portion  of  a  year,  for  which  grant 
support  IS  requested.  The  budget  should 
provide  for  realistic  cost-of-living  and 
staff  salary  increases  over  the  course  of 
the  requested  project  period.  Applicants 
should  be  aware  that  the  Institute  is 
unlikely  to  approve  a  supplemental 
budget  increase  for  an  ongoing  support 
grant  in  the  absence  of  well- 
documented,  unanticipated  factor^  that 
would  clearly  justifv  the  requested 
increase 

5.  References  to  Previously  Subniitt*'<i 
Material 

An  application  for  an  ongoing  support 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  othf^r  previousU 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VII. A. 5.,  other  than  the 
mailing  deadline,  apply  to  applications 
for  ongoing  support  grants. 

D  Technical  Assistance  Grants 

1.  Purpose  and  Scope  | 

Technical  assistance  grants  are 
awarded  to  State  and  local  courts  to 
obtain  the  assistance  of  outside  experts 
in  diagnosing,  developing,  and 
implementing  a  response  to  a  particular 
problem  in  a  jurisdiction. 


2.  Application  Procedures 

For  a  summary  of  the  application 
procedures  for  Technical  Assistance 
grants,  visit  the  Institute's  web  site 
(www.statejustice org)  and  click  On- 
Line  Tutorials,  then  Technical 
Assistance  Grant. 

In  lieu  of  formal  applications, 
applicants  for  Technical  Assistance 
grants  ma\  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  ]udge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  |ustice  or  State 
Court  Administrator. 

3.  Application  Format 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  payf'  limit,  letters  of 
application  should  include  the 
following  information: 

a.  Need  for  Funding  What  is  the 
critical  need  facing  the  court'  How 
would  the  proposed  technical  assistance 
help  the  court  meet  this  critical  need? 
Whv  cannot  State  or  local  resources 
fullv  support  the  costs  of  the  required 
consultant  services? 

b  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accomplished''  Which  organization  or 
indiy  idual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
(  onsultant  selected:'  If  a  consultant  has 
not  yet  be^n  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant '  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  spec  ifit  tasks  would  the 
consultant(s)  and  court  staff  undertake' 
What  is  the  schedule  for  completion  of 
each  required  task'  What  is  the  time 
frame  for  completion  of  the  entire 
project'  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant  and  who  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  reports? 

if  the  consultant  has  been  identified. 
the  applu  ant  should  provide  a  letter 
from  that  individual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
tt'chnical  assistance 

c.  LikelihiKjd  of  Implementation. 
What  steps  have  been  or  would  be  taken 


to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  I)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agencv  or  council  to  receive 
the  funds  directly. 

4.  Budget  and  Matching  State 
Contribution 

A  completed  Form  E,  Preliminary- 
Budget  (see  Appendix  H)  and  budget 
narrative  must  be  included  with  the 
letter  requesting  technical  assistance. 
The  estimated  cost  of  the  technical 
assistance  services  should  be  broken 
down  into  the  categories  listed  on  the 
budget  form  rather  than  aggregated 
under  the  Consultant/Contractual 
category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs,  if 
compensation  of  the  consultant  is 
required  (e.g.,  the  number  of  days  per 
task  times  the  requested  daily 
consultant  rate).  Applicants  should  be 
aware  that  consultant  rates  above  S300 
per  day  must  be  approved  in  advance  by 
the  Institute,  and  that  no  consultant  will 
be  paid  more  than  $900  per  day  from 
Institute  funds.  In  addition,  the  budget 
should  provide  for  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

Recipients  of  Technical  Assistance 
grants  do  not  have  to  submit  an  audit 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
(See  section  IX.A.3.) 
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5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between: 

October  1,  2001  and  January  11,  2002 
will  be  notified  of  the  Board's  decision 
by  March  29,  2002; 

January  14,  2002  and  March  8,  2002 
will  be  notified  by  May  31,  2002; 

March  11.  2002' and  June  7,  2002  will 
be  notified  by  August  23,  2002;  and 

June  10  and  September  27,  2002  will 
be  notified  of  the  Board's  decision  by 
December  6,  2002. 

If  the  support  or  cooperation  of 
agencies,  hinding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  consultant  to 
perform  the  required  tasks,  written 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Boards  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
{i.e..  by  October  26.  2001.  and  February 
8,  April  19.  July  .5.  and  October  18. 
2002). 

E.  Judicial  Branch  Education  Terhniral 
Assistance  Grants 

1 .  Purpose  and  Scope 

Judicial  Branch  Education  Technical 
Assistance  (]BE  TA)  grants  are  awarded 
to  Statp  and  local  courts  to  support:  (1) 
expert  assistance  in  planning, 
developing,  and  administering  State 
judicial  branch  educatirm  programs; 
and/or  (2)  replication  or  modification  of 
a  model  training  program  originalh' 
developed  with  Institute  funds. 
Ordinarily,  the  Institute  will  support  the 
adaptation  of  a  curriculum  once  (i.e.. 
with  one  grant)  in  a  given  Slate 

|BE  TA  grants  may  support  consultant 
assistance  in  developing  systematic  or 
innovative  judicial  branch  edut;ational 
programming.  The  assistance  might 
include  development  of  improved 
methods  for  assessing  the  need  for,  and 
evaluating  the  quality  and  impact  of. 
court  education  programs  and  their 
administration  by  .State  or  local  courts; 
faculty  development;  and/or  topical 
program  presentations.  Such  assistance 
may  be  tailored  to  address  the  needs  of 
a  particular  State  or  local  court  or 
specific  categories  of  court  employees 
throughout  a  State  and,  in  certain  cases. 
in  a  region,  if  sponsored  by  a  court. 


2.  Application  Procedures 

For  a  summary  of  the  application 
procedures  for  Judicial  Branch 
Education  Technical  Assistance  grants. 
visit  the  Institute's  web  site 
(www, statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Judicial  Branch 
Education  Technical  Assistance  Grant 

In  lieu  of  concept  papers  and  formal 
applications,  applicants  should  submit 
an  original  and  three  photocopies  of  a 
detailed  letter. 

3  Application  Format 

Although  there  is  no  prescribed 
format  for  the  letter,  or  a  minimum  'r 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information: 

a.  For  on-site  consultant  assistance: 

(1)  Need  for  Funding  What  is  the 
critical  judicial  branch  educational  need 
facing  the  court'  How  would  the 
proposed  technical  assistance  he!))  the 
court  meet  this  critical  need :'  Whv 
cannot  State  or  local  resources  fullv 
support  the  costs  of  the  required 
consultant  services? 

(2)  Project  Description  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be 
accomplished'  Whic  h  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
consultant  selected'  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant'  (.Applicants  are  expected  to 
follow  their  lurisdictions'  nuriiiril 
procedures  for  procuring  consultant 
ser\ices.)  What  specific:  tasks  would  the 
consultant(s)  and  c:ourt  staff  undertake' 
What  is  the  schedule  fur  completion  of 
each  recjuired  task'  What  is  the  time 
frame  for  t:ompletion  of  the  entire 
project'  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
c:onsultant.  and  u  ho  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  re[)t>rt>;? 

If  the  c:onsultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  indi\  idual  or  organization 
documenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  t  ost  The 
consultant  must  agree  to  suhnut  a 
detailed  written  report  to  the  court  ,onl 
the  Institute  upon  completion  n)  i)ie 
technical  assistanc:e 

(3)  Likelihood  ot  Impienivntutmn 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 


For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
ninsultant  and  approved  by  the  court, 
how  would  ihey  be  involved  in  the 
rev  lew  ot  the  recommendations  and 
development  if  the  implementation 
plan:' 

(4 )  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  I)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
c  over  prior  to  consideration  of  the 
application  The  concurrence  also  must 
specifv  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly, 
b.  For  adaptation  of  a  curriculum: 
(IJ  Project  Description.  What  is  the 
title  of  the  model  curriculum  to  be 
adapted  and  who  originally  developed  it 
with  Institute  funding?  Why  is  this 
education  program  needed  at  the 
present  time'  What  are  the  project's 
goals?  What  are  the  learning  objectives 
of  the  adapted  curriculum?  What 
program  components  would  be 
implemented,  and  what  types  of 
modifications,  if  any.  are  anticipated  in 
length,  format,  learning  objectives, 
teaching  methods,  or  content?  Who 
would  be  responsible  for  adapting  the 
model  curriculum?  Who  would  the 
participants  be.  how  many  would  there 
be,  how  would  they  be  recruited,  and 
from  where  would  they  come  (e.g.,  from 
across  the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region}? 

(2)  Need  for  Funding.  Why  are 
sufficient  State  or  local  resources 
unavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
lor  replicating  or  integrating  the  adapted 
curriculum  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

(3)  Likelihood  of  Implementation. 
What  is  the  proposed  timeline. 

i,u  luding  the  project  start  and  end 
dates?  On  what  date(s)  would  the 
judicial  branch  education  program  be 
presented?  What  process  would  be  used 
to  modify  and  present  the  program? 
Who  would  serve  as  faculty,  and  how 
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were  they  selected?  What  measures 
would  be  taken  to  facilitate  subsequent 
presentations  of  the  program? 
(Ordinarily,  an  independent  evaluation 
of  a  curriculum  adaptation  project  is  not 
required;  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

(4)  Expressions  of  Interest  by  fudges 
and/or  Court  Personnel  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
branch  education  personnel  who  are 
expected  to  attend?  (This  may  be 
demonstrated  bv  attaching  letters  of 
support.) 

(5)  Chief  lustice's  Concurrence.  Local 
courts  should  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
or  his  or  her  designee  (See  Form  B, 
Appendix  I.) 

4.  Budget  and  Matching  State 
Contribution 

Applicants  should  attach  a  copy  of 
budget  Form  E  (see  Appendix  H)  and  a 
budget  narrative  (see  A. 4.  in  this 
section)  that  describes  the  basis  for  the 
computation  of  all  project-related  t:<)st> 
and  the  source  of  the  match  offered.  As 
with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  \n  an  amount  «qudl  to  at  least 
50%  of  the  grant  amount  requested. 

5.  Submission  Requirements 

Letters  of  application  mav  be 
submitted  at  any  time  However, 
applicants  should  allow  at  least  40  days 
between  the  date  of  submission  of  a 
curriculum  adaptation  request  an(i  the 
date  of  the  proposed  program  to  .jIIow 
sufficient  time  for  needed  plannmt; 

F.  Scholarships  I 

1.  Purpose  and  Scope 

The  purposes  of  the  Institute 
scholarship  program  are  to  enhance  the 
skills,  knowledge,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local. 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  educational  program  in 
another  State.  An  applicant  may  apply 
for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle. 


Scholarship  funds  may  be  used  only 
to  cover  the  costs  of  tuition  and 
transportation  expenses.  Transportation 
expenses  may  include  round-trip  coach 
airfare  or  train  fare  Scholarship 
recipients  are  strongly  encouraged  to 
take  advantage  of  excursion  or  other 
special  airfares  (e.g  ,  reductions  offered 
when  a  ticket  is  purchased  21  days  in 
advance  of  the  travel  date  or  because  the 
traveler  is  staying  over  a  Saturday  night) 
when  making  their  travel  arrangements. 
Recipients  who  drive  to  a  program  site 
ma\'  rec:eive  S.345/mile  up  to  the 
amount  of  the  advanced-purchase 
round-trip  airfare  between  their  homes 
and  the  program  sites.  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  SI. .500  and  other  costs  of 
attending  the  program — such  as  lodging, 
meals,  materials,  transportation  to  and 
from  airports,  and  local  transportation 
(including  rental  cars) — at  the  program 
site  must  be  obtained  from  other  sources 
or  borne  by  the  scholarship  recipient. 
Scholarship  applicants  are  encouraged 
to  check  other  sources  of  financial 
assistance  and  to  combine  aid  from 
various  sources  whenever  possible. 

.•\  scholarship  is  not  transferable  to 
another  individual   It  may  be  used  only 
for  the  course  specified  in  the 
application  unless  attendance  at  a 
different  course  that  meets  the  eligibility 
requirements  is  approved  in  writing  by 
the  Institutf.  Detiisions  on  such  requests 
will  be  made  within  30  days  after  the 
receipt  of  the  request  letter. 

2.  Eligibilitv  K'-quirements 

For  a  summar\  of  the  Scholarship 
award  process,  visit  the  Institute's  web 
site  at  www.statejustice.org  and  click  on 
On-Line  Tutorials,  then  Scholarship. 

a.  Recipients.  Scholarships  can  be 
awarded  onlv  to  full-time  judges  of  State 
or  local  trial  and  appellate  courts;  full- 
time  professional.  State,  or  local  court 
personnel  with  management 
responsibilities,  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
)udge>.  part-time  |udges.  quasi-judicial 
hearing  officers  inc  hiding  referees  and 
commissioners.  State  administrative  law 
judges,  staff  attornevs.  law  c;lerks,  line 
staff,  law  enfnr(  emeni  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

b.  Courses.  A  Scholarship  can  be 
awarded  only  for  a  course  presented  in 
a  State  rtther  than  the  one  in  which  the 
applicant  resides  or  works  that  is 
designed  to  enhance  the  skills  of  new  or 
experienced  judges  and  court  managers; 
addresses  anv  of  the  topics  listed  in  the 
Institute's  Special  Interest  categories;  or 
is  offered  by  a  recognized  graduate 
program  for  judges  or  court  managers. 


The  annual  or  mid-year  meeting  of  a 
State  or  national  organization  of  which 
the  applicant  is  a  member  does  not 
qualify  as  an  out-of-State  educational 
program  for  scholarship  purposes,  even 
though  it  may  include  workshops  or 
other  training  sessions. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  a  scholarship  to 
register  for  an  educational  program  they 
wish  to  attend. 

3.  Forms 

a.  Scholarship  Application — FORM  S-1 
(Appendix  G) 

The  Scholarship  Application  requests 
basic  information  about  the  applicant 
and  the  educational  program  the 
applicant  would  like  to  attend.  It  also 
addresses  the  applicant's  commitment 
to  share  the  skills  and  knowledge  gained 
with  local  court  colleagues  and  to 
submit  an  evaluation  of  the  program  the 
applicant  attends.  The  Scholarship 
Application  must  bear  the  original 
signature  of  the  applicant.  Faxed  or 
photocopied  signatures  will  not  be 
accepted. 

b.  Scholarship  Application 
Concurrence — FORM  S-2  (Appendix  G) 

Judges  and  court  managers  applying 
for  Scholarships  must  submit  the 
written  concurrence  of  the  Chief  Justice 
of  the  State's  Supreme  Court  (or  the 
Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  form  (see 
Appendix  G).  The  signature  of  the 
presiding  judge  of  the  applicant's  court 
cannot  be  substituted  for  that  of  the 
Chief  Justice  or  the  Chief  Justice's 
designee.  Court  managers,  other  than 
elected  clerks  of  court,  also  must  submit 
a  letter  of  support  from  their  immediate 
supervisors. 

4.  Submission  Requirements 

Scholarship  applications  must  be 
submitted  during  the  periods  specified 
below: 

October  1  and  December  3,  2001,  for 
programs  beginning  between  January  1 
and  March  31,  2002;  Januan,-  4  and 
March  4,  2002.  for  programs  beginning 
between  April  1  and  June  30,  2002; 
April  1  and  June  3,  2002.  for  programs 
beginning  between  July  1  and 
September  30,  2002; 

July  5  and  August  30,  2002,  for 
programs  beginning  between  October  1 
and  December  31,  2002,  and 

October  1  and  December  2.  2002,  for 
programs  beginning  between  January  1 
and  March  31,  2003. 

No  exceptions  or  extensions  will  be 
granted.  Applications  sent  prior  to  the 
beginning  of  an  application  period  will 
be  treated  as  having  been  sent  one  week 
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after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  for  an  application  to  be 
considered.  If  the  Concurrence  fonn  or 
letter  of  support  is  sent  separately  from 
the  application,  the  postmark  date  of  the 
last  item  to  be  sent  will  be  used  in 
applying  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-mail)  to: 
Scholarship  Program  Coordinator,  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  VA  22314. 

Vm.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  Project,  Continuation,  and  Ongoing 
Support  Grant  Applications 

a.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 

(1)  The  soundness  of  the 
methodology: 

(2)  The  demonstration  of  need  for  the 
project; 

(3)  The  appropriateness  of  the 
proposed  evaluation  design: 

(4)  The  applicant's  management  plan 
and  organizational  capabilities; 

(5)  The  qualifications  of  the  project's 
staff; 

(6)  The  products  and  benefits 
resulting  from  the  project,  including  the 
extent  to  which  the  project  will  have 
long-term  benefits  for  State  courts  across 
the  nation; 

(7)  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions; 

(8)  The  reasonableness  of  the 
proposed  budget; 

(9)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

(10)  The  proposed  project's 
relationship  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II.B. 

b.  For  continuation  and  ongoing 
support  grant  applications,  the  key 
findings  and  recommendations  of 
evaluations  and  the  proposed  responses 
to  those  findings  and  recommendations 
also  will  be  considered. 

c.  In  determining  which  projects  to 
support,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 

a  national  court  support  or  education 


organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  fV,  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant  s 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements:  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

2.  Technical  Assistance  Grant 
Applications 

Technical  Assistance  grant 
applications  will  be  rated  on  the  basis 
of  the  following  criteria: 

a.  Whether  the  assistance  would 
address  a  critical  need  of  the  court. 

b.  The  soundness  of  the  technical 
assistance  approach  to  the  problem: 

c.  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s): 

d.  The  court  s  commitment  to  act  on 
the  consultant's  recommendations;  and 

e.  The  reasonableness  of  the  proposed 
budget. 

The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years 

3.  Judicial  Branch  Education  Technical 
Assistance  Grant  Applications 

Judicial  Branch  Education  Technical 
Assistance  grant  applications  will  be 
rated  on  the  basis  of  the  following 
criteria: 

a.  For  on-site  consultant  assistance 

(1)  Whether  the  assistance  would 
address  a  critical  need  of  the  court, 

(2)  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

(3)  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s); 

(4)  The  court's  commitment  to  act  on 
the  consultant's  recommendations:  and 

(5)  The  reasonableness  of  the 
proposed  budget. 

b.  For  curriculum  adaptation  projects 

(1)  The  goals  and  objectives  of  the 
proposed  project; 

(2)  The  need  for  outside  funding  to 
support  the  program: 


(3)  The  appropnateness  of  the 
approach  in  achieving  the  project  s 
educational  objectives 

(4)  The  likelihof)d  of  effe<ii\'e 
implementation  and  integration  of  the 
modified  cumculum  into  tht-  State  s  or 
local  junsdiction  s  ongoing  ediK  atiunal 
programming:  and 

(5)  Expressions  of  interest  h\  the 
judges  and/or  court  personnel  who 
would  be  directly  involved  in  or 
affected  by  the  pro|ect 

The  Institute  will  als(i  cnnsider  factors 
such  as  the  reasonableness  cf  ihr 
amount  requested,  compiiaiuf  wiin 
match  requirements  diversity  ol  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

4.  Scholarships 

Scholarships  will  be  awarded  on  the 

basis  of: 

a  The  date  on  which  the  application 
and  cone urrenc  e  (and  support  letter,  if 
required)  were  received: 

b  The  unavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  from 
another  source, 

r  The  absence  (if  edut  atinnal 
programs  in  the  applicant  s  State 
addressing  the  topic(s)  covered  by  the 
educatHjnal  program  for  which  the 
scholarship  is  being  sought; 

d  Geographic  balance  among  the 
recipients: 

p  The  balance  nf  scholarships  among 
educational  programs; 

f  The  balance  of  sch(jlarships  among 
the  types  of  courts  represenfeii,  and 

g.  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
vear  and  the  amount  expected  to  be 
available  in  su(  ceeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  application  form  and  other  required 
items  were  sent 

(,'  Review  and  Approval  Process 

1   Project,  Continuation,  and  Ongoing 
Support  Grant  .Applications 

.Applications  will  be  rm  icvved 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  <  ritenon.  When 
necessary,  applications  ma\  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board,  The 
full  Board  of  Directors  wiU  then  decide 
which  applications  to  approve  for 
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grants.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors 

Awards  approved  by  the  Board  will 
be  signed  by  the  Cihairman  of  the  Board 
on  behalf  of  the  Institute 

2.  Technical  Assistance  and  Judicial 
Branch  Education  Technical  Assistance 
Grant  Applications 

The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion 
Applications  will  be  reviewed 
competitively  by  a  committee  of  the 
Board  of  Directors  The  Board  of 
Directors  has  delegated  its  authority  to 
approve  Technical  Assistance  and 
Judicial  Branch  Education  Technical 
Assistance  grants  to  the  committee 
established  for  each  program 

Approved  awards  will  be  signed  by 
the  Chairman  of  the  Board  nn  behalf  of 
the  Institute 

3.  Scholarships  I 

Scholarship  applications  are  reviewed 
quarterly  by  a  committee  of  the 
Institute's  Board  of  Directors  The  Board 
of  Directors  has  delegated  its  authority 
to  approve  Scholarships  to  the 
committee  established  for  the  program. 

Approved  awards  will  be  signed  bv 
the  Chairman  of  the  Board  on  behalf  of 
the  Institute. 

D.  Return  Policy  j 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U  S.C  552. 

E.  Notification  of  Board  Decision 

1.  The  Institute  will  send  written 
notice  to  applicants  concerning  all 
Board  decisions  to  approve,  defer,  or 
deny  their  respective  applications  For 
all  applications  (except  Scholarships). 
the  Institute  also  will  convey  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  it  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  funding 
cycle.  With  respect  to  awards  other  than 
Scholarships,  the  Institute  will  also 
notify  the  designated  State  contact  listed 
in  Appendix  C  when  grants  are 
approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  that  State, 

2,  The  Board  anticipates  acting  upon 
Judicial  Branch  Education  Technical 
Assistance  grant  applications  requesting 
adaptations  of  curricula  within  45  days 
after  receipt.  Grant  funds  will  be 


available  only  after  Board  approval  and 
negotiation  of  the  final  terms  of  the 
grant 

3.  The  Institute  intends  tcj  notify  each 
Scholarship  applicant  of  the  Board 
committee's  decision  within  30  days 
after  the  close  of  the  relevant 
application  period. 

F.  Response  to  Notification  of  Approval 

With  the  exception  of  those  approved 
tor  Sf:hnlarships.  applicants  have  30 
davs  frnm  the  date  of  the  letter  notifying 
them  that  the  Board  has  approved  their 
application  to  respond  to  any  revisions 
requested  by  the  Board.  If  the  requested 
revisif)ns  (or  a  reasonable  schedule  for 
submitting  such  revisions]  have  not 
been  submitted  to  the  Institute  within 
30  davs  after  notification,  the  approval 
mav  be  automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration 

IX.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contain'^  limitations  and  conditions  on 
grants,  contracts,  and  cooperative 
agreements  awarded  by  the  Institute, 
The  Board  of  Directors  has  approved 
additional  policies  governing  the  use  of 
Institute  grant  funds.  These  statutory 
and  policy  requirements  are  set  forth 
below. 

A.  Recipients  of  Project  Grants 

1  Advocacy 

No  hinds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpcjse  of  advocating  particular 
nonjudicial  publir  policies  or 
encouraging  nonjudicial  political 
activities  42  U.S.C.  10706(b). 

2.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  the 
recipient  must  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  f-om  grant  funds 

3.  Audit 

Recipients  of  project  grants  must 
provide  for  an  annual  fiscal  audit  which 
includes  an  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairlv  its  financial  position  and 
its  financ:ial  operations  are  in 
accordance  with  generally  accepted 


accounting  principles.  (See  section  X.K. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Recipients  of  scholarships 
or  judicial  branch  education  technical 
assistance  or  technical  assistance  grants 
are  not  required  to  submit  an  audit,  but 
must  maintain  appropriate 
documentation  to  support  all 
expenditures. 

4,  Budget  Revisions 

Budget  revisions  among  direct  cost 
categories  that  (i)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (ii) 
individually  or  cumulatively  exceed 
five  percent  of  the  approved  original 
budget  or  the  most  recently  approved 
revised  budget  require  prior  Institute 
approval. 

5.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  must  adhere  to  the  following 
requirements; 

a.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used, 
where,  to  his  or  her  knowledge,  he  or 
she  or  his  or  her  immediate  family, 
partners,  organization  other  than  a 
public  agency  in  which  he  or  she  is 
serving  as  officer,  director,  trustee, 
partner,  or  employee  or  any  person  or 
organization  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment, 
has  a  financial  interest, 

b.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

(1)  Using  an  official  position  for 
private  gain;  or 

(2)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

c.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 
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6.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (Presidents  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies.  February  18,  1983.  and 
statement  of  Government  Patent  Policy) 

7.  Lobbying 

a.  Funds  awarded  to  recipients  hv  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  Orders 
or  similar  promulgations  bv  Federal. 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
bv  Federal.  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

b.  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706.  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has.  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

8.  Matching  Requirements 

a.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  Si  50.000.  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 
Cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  that 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  III. P.) 

b.  The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 


circumstances  upon  the  request  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  approval  bv  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

c.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  mate  h, 
but  are  encouraged  to  contribute  to 
meeting  the  costs  of  the  project  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  thdt 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met.  the  Institute  mav 
reduce  the  award  amount  accordingl\ 
in  order  to  maintain  the  ratio  originalh 
provided  for  in  the  award  agreement 
(see  section  X.E), 

9.  Nondiscrimination 

No  person  may.  on  the  basis  of  rare, 
sex.  nati(mal  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in. 
denied  the  benefits  of.  or  otherwise 
subjected  to  discrimination  under  am 
program  or  activity  supported  bv 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  anv 
measures  necessary  to  effectuate  this 
provision. 

10.  Political  Activities 

No  recipient  may  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  anv  politic  al 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionalh 
identify  the  Institute  or  recipients  with 
any  partisan  or  nonparti.san  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  anv 
candidate  for  public  or  party  office  42 
use.  10706(a). 

11.  Products 

a.  Acknowledgment.  Logo,  and 
Disclaimer 

(1)  Recipients  of  Institute  funds  must 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  rocei\ed  from  the 
Institute.  The  "SJI  "  logo  must  app^^ar  on 
the  front  cover  of  a  written  protiuc  t,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  bv  the  Institute 
This  includes  final  products  printed  nr 
otherwise  reproduced  during  the  grant 
period,  as  well  as  reprintings  or 
reproductions  of  those  materials 
following  the  end  of  the  grant  period   .\ 
camera-ready  logo  sheet  is  awiilahle 
from  the  Institute  upon  request 

(2)  Recipients  also  must  dispid\  the 
following  disclaimer  on  all  grant 


products:  "This  [document,  film. 
videotape,  etc.]  was  developed  under 
[grant/cooperative  agreement]  number 
Sfl— [insert  number]  from  the  State 
lustice  Institute  The  points  of  view 
expressed  are  those  of  the  |author(s), 
filmmaker(s),  etc.]  and  do  not 
nei  essanly  represent  the  official 
position  or  policies  of  the  State  justice 
Institute  ■ 

h  Charges  for  Grant-Related  Products/ 

Re(:o\er\'  of  Costs 

(1)  When  Institute  tunds  fully  cover 
the  cost  of  developing,  producing,  and 
(iisseminHting  a  product  (e.g..  a  report, 

(  urrif  ulum  \  ideotape.  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  onlv  partially  cover  the 
de\elopm(>nt.  production,  or 
dissemination  costs,  the  grantee  may. 
with  the  Institute's  prior  written 
approval,  ret  over  its  costs  for 
develuping,  producing,  and 
disseminating  the  material  to  those 
requesting  it.  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

(2)  Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  pap>er  and  the 
application.  Grantees  must  obtain  the 
written  prior  approval  of  the  Institute  of 
their  plans  to  rec  over  project  costs 
through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  afiprnviMi 
application),  ttie  niimi)er  -  t  >    (  j'-^  to  be 
sold,  the  intended  audieiu f  iji  iiie 
products  to  be  sold,  and  the  proposed 
sale  price  If  the  product  is  to  be  sold 
for  more  than  S2.'5.  the  written  request 
also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 

1  lists  u'ere  na'.  ^uf^jM  ipteii  hv  either 
Institute  grant  fuiid^  ■  t  ^i.mtee 
matching  contributions. 

•  '.V'  In  t)).'  i'\  iTit  tli.it  the  sale  of  grant 
produi  ts  r>Miit>  ,ii  lix enues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
iuthorized  purposes  of  the  Institute- 
funded  prnject  or  other  purposes 
consistent  uith  tlie  State  justice 
institute  Act  that  have  been  approved  by 
the  Institute  See  sections  III.T.  and  XG. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 
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c.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  ri^ht  to  reproduce,  publish. 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

d.  Distribution 

In  addition  to  the  distribution 
specified  in  the  grant  application, 
grantees  shall  send: 

(1)  Seventeen  fl7)  copies  of  each  final 
product  developed  with  grant  funds  to 
the  Institute,  unless  the  product  was 
developed  under  either  a  Technical 
Assistance  or  a  Judicial  Branch 
Education  Technical  Assistance  grant. 
in  which  case  submission  of  2  copies  is 
required, 

(2)  An  electronic  version  of  the 
product  in  html  format  to  the  Institute: 

(3)  A  master  copy  of  each  videotape 
produced  with  grant  funds  to  the 
Institute;  and 

(4)  One  copy  of  each  final  product 
developed  with  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  the  libraries  is 
contained  in  Appendix  D  Labels  for 
these  libraries  are  available  on  the 
Institute's  web  site. 
www.statejusticeorg  )  Grantees  that 
develop  web-based  electronic  products 
must  send  a  hard-copy  document  to  the 
SJl-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  web  site  or 
electronic  product  Recipients  of 
judicial  branch  education  technical 
assistance  and  technical  assistance 
grants  are  not  required  to  submit  final 
products  to  State  libraries. 

(5)  A  press  release  describing  the 
project  and  announcing  the  results  to  a 
list  of  national  and  State  judicial  branch 
organizations  provided  by  the  Institute. 

e.  Institute  Approval  | 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  at  least  ,30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 


incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute.  Grantees  shall  provide  for 
timely  reviews  by  the  Institute  of 
videotape  or  CD-ROM  products  at  the 
treatment,  script,  rough  cut.  and  final 
stages  of  development  or  their 
equivalents,  prior  to  initiating  the  next 
stage  of  product  development. 

f.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supporttid  projects  must  be 
originallv-dfveloped  material  unless 
otherwise  sptjcified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

12.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

13  Reporting  Requirements 

a.  Recipients  of  Institute  funds  other 
than  Scholarships  must  submit 
Quarterly  Progress  and  Financial  Status 
Reports  within  U)  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30.  April  30,  July  30.  and 
0(.1ober  30)  Two  copies  of  each  report 
must  be  sent  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scherluled  during  the  next 
reporting  period 

t).  The  quarterly  Financial  Status 
Report  must  he  submitted  in  accordance 
with  section  X.H.2.  of  this  Guideline.  A 
final  project  Progress  Report  and 
Financial  Status  Report  shall  be 
>ubiTiitted  w  ithin  90  days  after  the  end 
of  the  grant  period  in  accordance  with 
section  X.L.  1   of  this  Guideline. 

14.  Research 

a.  Availability  of  Research  Data  for 
Secondary-  Analysis 

I  'pon  request,  grantees  must  make 
available  for  setxmdary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 


transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

b.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act. 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  re\ieal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

c.  Human  Subject  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

15.  State  and  Local  Court  Applications 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C,  10705(b)(4).  Appendix  C  to  this 
Guideline  lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

16.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes. 

a.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
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who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

b.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

c.  Solely  to  purchase  equipment 

17.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  mav 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

18.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
that  the  property  v.'ill  continue  to  be 
used  for  the  authorized  purposes  of  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  certification 
is  not  made  or  the  Institute  disapproves 
such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

B.  Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants 

In  addition  to  the  compliance 
requirements  in  section  IX. A.,  recipients 
of  Judicial  Branch  Education  Technical 
Assistance  and  Technical  Assistance 
grants  must  comply  with  the  following 
requirements. 

1.  Judicial  Branch  Education  Technical 
Assistance  Grantees 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  grants 
must: 

a.  Submit  one  copy  of  the  manuals, 
handbooks,  conference  packets,  or 
consultant's  report  developed  under  the 
grant  at  the  conclusion  of  the  grant 
period,  along  with  a  final  report  that 
includes  any  evaluation  results  and 
explains  how  the  grantee  intends  to 
present  the  educational  program  in  the 


future  and/or  implement  the 
consultant's  recommendations,  as  well 
as  two  copies  of  the  consultant's  report; 
and 

b.  Compiote  a  Technical  Assistanco 
Evaluation  Form  at  the  conclusion  of 
the  grant  period,  if  appropriate. 

2.  Technical  Assistance  Grantees 

Recipients  of  Technical  Assistance 
grants  must: 

d.  Submit  to  the  Institute  one  copv  of 
a  final  report  that  explains  how  it 
intends  to  act  on  the  consultant  s 
recommendations,  as  well  as  two  copies 
of  the  consultant's  written  report;  and 

b,  Complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period 

C.  Scholarship  Recipients 

1   Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  the  cnurse  to 
their  court  colleagues  locally  and,  if 
possible,  throughout  the  State  (e.g.,  bv 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference) 

Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  sources  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  the  Scholarship 
recipient's  State.  A  State  or  local 
jurisdiction  may  impose  additional 
requirements  on  scholarship  recipients 

2.  To  receive  the  funds  authorized  bv 
a  scholarship  award,  recipients  must 
submit  a  Scholarship  Payment  Vouc  hpr 
(Form  S3)  together  with  a  tuition 
statement  from  the  program  sponsor, 
and  a  transportation  fare  receipt  (or 
statement  of  the  driving  mileage  to  and 
from  the  recipients  home  to  the  site  of 
the  educational  program] 

Scholarship  Payment  Vouchers 
should  be  submitted  within  90  days 
after  the  end  of  the  course  which  the 
recipient  attended, 

3.  Scholarship  recipients  are 
encouraged  to  check  with  their  tax 
advisors  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law 

X.  Financial  Requirements 

A.  Purpose    . 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  offer  guidance  on 
procedures  to  assist  all  grantees, 
subgrantees,  contractors,  and  other 
organizations  in; 


1.  Cnmplving  witd  the  statutory 
requirements  for  the  award, 
disbursement,  and  accounting  of  funds; 

2  C^omplving  with  regulatorv 
requirements  of  the  institute  for  the 
linancial  management  and  disposition 
of  funds: 

3  Generating  financial  data  to  be  used 
in  planning  managing,  and  controlling 
projects;  and 

4  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

B.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
f'llowing  circulars  are  applicable  to 
Institute  grants  and  cooperative 
agreements  under  the  same  terras  and 
conditions  that  apply  to  Federal 
grantees  The  circulars  supplement  the 
requirements  of  this  section  for 
accounting  systems  and  financial 
record-keeping  and  provide  additional 
guidance  on  how  these  requirements 
mav  be  satisfied   (Circulars  may  be 
obtained  from  OMB  by  calling  202-395- 
.■^080  or  visiting  the  OMB  website  at 
www  whitehouse  gov  OMB.) 

1   Office  of  Management  and  Budget 
iO.MB)  Circular  A-21 ,  Cost  Principles 
for  Educational  Institutions 

2.  Office  of  Management  and  Budget 
(OMB)  Cirriilar  .A-fi:  Cost  Principles 
for  State  and  Local  Governments 

^  Office  of  Management  and  Budget 
(OMB)  Circular  A-8a  (revised l.  Indirect 
Cost  Rates.  Audit  and  Audit  Folhm-up 
at  Educational  lnstituti(5ns 

4  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
-Administrative  Requirements  for 
Crants-in  Aid  to  State  and  Local 
(rMvernmenls 

5  Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other  Non- 
profit Organizations. 

ft  Office  of  Management  and  Budget 
i(JMB)  Cirrular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

7  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Ctcv  erniixn!^ 

8  Office  ni  MaiiriginiHiit  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-prcjfit  institutions. 

C.  Supervision  and  Monitoring 
Responsibilities 

1   Grantee  Responsibilities 

.Ml  grantees  receiving  awards  from 
the  Institute  are  responsible  for  the 
management  and  fi.scal  control  of  all 
funds.  Responsibilities  include 
accounting  ffjr  receipts  and 
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expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2,  Responsibilities  of  State  Supreme 
Court 

a.  Each  application  for  fimding  from 
a  State  or  local  court  must  be  approved. 
consistent  with  State  law,  by  the  States 
Supreme  Court,  or  its  designated  agency 
or  council.  (See  section  III.I.l 

b.  The  State  Supreme  Court  or  its 
designee  shall  receive  a41  Institute  funds 
awarded  to  such  courts;  be  responsible 
for  assuring  proper  administration  of 
Institute  funds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  accounting  and  financial  record- 
keeping by  the  subgrantee.  These 
responsibilities  include; 

(1)  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system, 
and  procedures  Particular  attention 
should  be  directed  to  the  maintenani  e 
of  current  financial  data 

(2)  Recording  Financial  .Activities 
The  subgrantees  grant  award  or  contract 
obligation,  as  well  as  cash  advanc:ps  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
summarv  form  Subgrantee  expenditurfs 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  dulv  filed  by  the 
subgrantee  N'on-lnstitute  c:()ntributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

(3)  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

(4)  Accounting  for  Non-lnstitute 
Contributions.  The  State  Supreme  C^ourt 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  the  SII  Grant 
Guideline  are  applied  to  such  funds 

(5)  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessan,'  audit  requirements 
set  forth  by  the  Institute  (see  sections  K. 
below  and  IX. A. 3.) 

(6)  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 


nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

D.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system: 

t   Properlv  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
categorv  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4  Provides  cost  and  property  controls 
to  assure  optimal  use  i:)f  grant  funds: 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
acc:urai:v  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations:  and 

"  Prf)vidf's  financial  data  for 
pldnning.  contrt>l,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

E  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  must  be  structured  and 
executed  on  a  total  project  cost  basis. 
That  is.  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  anv  other  fund  sources 
included  in  the  approved  project  budget 
serve  as  the  foundation  for  fiscal 
ddministration  and  accounting.  Grant 
applu  ations  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligatiim  of  Institute  funds.  Ordinarily, 
the  full  matching  share  must  be 
obligated  during  the  award  period; 
however,  with  the;  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  of 
Directors  but  before  the  beginning  of  the 
grant  mav  be  counted  as  match. 
Grantees  that  do  not  contemplate 


making  matching  contributions 
continuously  throughout  the  course  of  a 
project,  or  on  a  task-by-task  basis,  are 
required  to  submit  a  schedule' within  30 
days  after  the  beginning  of  the  project 
period  indicating  at  what  points  during 
the  project  period  the  matching 
contributions  will  be  made.  If  a 
proposed  cash  match  is  not  fully  met, 
the  Institute  may  reduce  the  award 
amount  accordingly  to  maintain  the 
ratio  of  grant  funds  to  matching  funds 
stated  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  (See  section  X.C.2.  above.) 

F.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements,  or 
contracts  under  grants  must  be  retained 
bv  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  section. 

1 .  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 
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2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

G  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  (See  section 
X.H.2.  below.)  The  policies  governing 
the  disposition  of  the  various  types  of 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
institutions  of  higher  education  and 
hospitals,  shall  not  be  held  accountable 
for  interest  earned  on  advances  of 
project  funds.  When  funds  are  awarded 
to  subgrantees  through  a  State,  the 
subgrantees  are  not  held  accountable  for 
interest  earned  on  advances  of  project 
funds.  Local  units  of  government  and 
nonprofit  organizations  that  are  grantees 
must  refund  any  interest  earned 
Grantees  shall  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-rekted  costs  not 


covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  an\ 
expenses  to  be  offset  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income 

From  the  Sale  of  Grant  Products  a 
When  grant  funds  fully  cover  the  cost  of 
producing  and  disseminating  a  limited 
number  of  copies  of  a  product,  the 
grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  at  a 
reasonable  market  price,  as  long  as  the 
income  is  applied  to  court  impro\ement 
projects  consistent  with  the  State  lusticc 
Institute  Act.  When  grant  funds  onlv 
partially  cover  the  costs  of  developing, 
producing,  and  disseminating  a  prudui  t, 
the  grantee  may.  with  the  written  prior 
approval  of  the  Institute  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  were  not  covered  bv 
Institute  grant  funds  or  grantee 
matching  contributions  If  the  grantee 
recovers  its  costs  in  this  manner,  then 
amounts  e,xpended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  he  considered  nidt{  h 

b.  If  the  sale  of  pmducts  occurs  during 
the  pro|ec:t  period,  the  costs  and  inc  ome 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  doc  umented  in  an  auditable 
manner  Whenever  possible,  the  intent 
to  sell  a  produc:t  should  be  disclosed  in 
the  c:oncept  paper  and  apfilication  m 
reported  to  the  Institute  in  writing  once 
d  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  produc  t 
de\elopment.  reproduction,  and 
dissemination  c:osts  as  specified  in 
section  IX. A,  lib 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 

H.  Payments  and  Financial  Reporting: 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "check-issued"  basis. 
Upon  receipt,  review,  and  approval  of  a 


Request  for  Advance  or  Reimbursement 
by  the  Institute,  a  check  will  be  issued 
directly  to  the  grantee  or  its  designated 
fiscal  agent  A  request  must  be  limited 
to  the  grantee's  immediate  cash  needs. 
The  Request  for  Ad\ance  or 
Reimbursement,  along  with  the 
instructions  for  its  preparation,  will  be 
included  in  the  official  Institute  .iward 
package 

b  Cimtinuatmii  rirni  ()iigfiin,t;  Siipj^irl 
Awards  For  purposes  ul  submitting 
Requests  for  Advanc  e  or 
Reimbursement,  rei  ipients  of 
continuation  and  >  iigiwig  support 
grants  should  tuM!  e.u  ti  grant  as  a  new 
project  and  nuni()t'r  'hi   requests 
accordingly  ii  »       ii  ,.  i:r,,nt  rather  than 
a  prn|(.(  t  ba^iv     I  (  r  example,  the  first 
request  Inr  payment  from  a  continuation 
grant  or  each  year  of  an  ongoing  support 
grant  would  be  number  1,  the  second 
number  2,  etc.  (See  Appendix  B, 
Questions  Frequently  Asked  by 
Grantees,  for  further  guidance.) 

c.  Termination  of  Ad\  ance  and 
Reimbursement  Funding  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

(1)  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
betwetm  cash  advances  and 

iislsursenients,  or  cannot  adhere  to 
giiuleliue  requirements  or  special 
conditions; 

(2)  Engages  in  the  improper  award 
and  administration  of  subgrants  or 
contracts;  or 

(3)  Is  unable  to  submit  reliable  and/ 
or  timely  reports; 

The  Institute  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  its  operations 
\\'\\h  its  own  working  capital.  Payments 
til  the  grantee  shall  then  be  made  by 
check  to  reimburse  the  grantee  for  actual 
cash  disbursements.  In  the  event  the 
grantee  continues  to  be  deficient,  the 
Institute  may  suspend  reimbursement 
payments  until  the  deficiencies  are 
(  I'rrei  ted. 

d   I'nnciple  of  Minimum  Cash  on 
Unnd  (.ranti»es  should  request  funds 
based  ufxni  innnt'dj, tie  disbursement 
requirements  Grdiitees  should  time 
their  requests  to  ensure  that  cash  on 
b.tiui  1^  thi'  .'iniimiiin:  needed  for 
di^lnirsriiieiitv  til  (»  made  immediately 
If  within  a  few  days  Idle  funds  in  the 
hands  nf  subgrantees  impair  the  goals  of 
good  I  ash  management. 

2.  Financ:idl  Repnrtiug 

a.  General  Requirements.  To  obtain 
financial  information  concerning  the 
use  of  funds,  the  Institute  requires  that 
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grantees/subgrante«s  submit  timely 
reports  for  review 

b.  Two  copies  of  the  Financial  Status 
Report  are  required  from  ail  grantees, 
other  than  scholarship  recipients,  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  within 
30  days  after  the  close  of  the  calendar 
quarter.  It  is  designed  to  provide 
financial  information  relating  tn 
Institute  funds.  State  and  local  matching 
shares,  project  income,  and  any  other 
sources  of  funds  for  the  project,  as  well 
as  information  on  obligations  and 
outlavs.  A  copy  of  the  Financial  Status 
Report,  along  with  instructions  for  its 
preparation,  is  included  in  each  official 
institute  Award  package.  If  a  grantee 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  c;lass.  to  support  the 
Request  for  Advan(.e  or  Reimbursement 

c.  Additional  Requirements  for 
Continuation  and  Ongoing  Support 
Grants,  Grantees  rer;eiving  continuatmn 
or  ongoing  support  grants  should 
number  their  quarterly  Financial  Status 
Reports  on  a  grant  rather  than  a  project 
basis.  For  example,  the  first  quarterly 
report  for  a  continuation  grant  or  each 
year  of  an  imgoing  support  award 
should  be  number  1 .  the  sec:ond  number 

2,  etc. 

3.  Consequences  of  Non-Compliance 
With  Submission  Requirement 

Failure  of  the  grantee  to  submit 
required  financial  and  progress  reports 
may  result  in  suspension  or  termination 
of  grant  payments. 

/.  Allowabilitv  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant. 
cost  allowability  is  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circular  A-21.  Cost  Principles 
Applicable  to  Grants  and  Contracts  with 
Educational  Institutions.  .A-B?.  Cost 
Principles  for  State  and  Local 
Governments;  and  A-122  C'ost 
Principles  for  Non-profit  Organizations 
No  costs  may  be  recovered  to  liquidate 
obligations  incurred  after  the  approved 
grant  period.  Circulars  mav  be  obtained 
from  OMB  bv  calling  202-395-3080  or 
visiting  the  OMB  website  at 
www.whitehouse.gov/OMB. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  considered  necessary 
but  which  occur  prior  to  the  start  date 
of  the  project  period. 


b  Equipment.  Grant  funds  may  be 

used  to  purchase  or  lease  only  that 
equipment  essential  to  accomplishing 
the  goals  and  objectives  of  the  project. 
The  written  prior  approval  of  the 
Institute  is  required  when  the  amount  of 
automated  data  processing  (ADP) 
equipment  to  he  purr:hased  or  leased 
exceeds  SI 0,000  or  software  to  be 
purchased  exceeds  S3, 000. 

c.  Consultants  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  S300  a  day. 
Institute  funds  mav  not  be  used  to  pay 
a  consultant  more  than  S^OO  per  day. 

d   Budget  Revisions.  Budget  revisions 
among  direct  cost  categories  that  (i) 
transfer  grant  funds  to  an  unbudgeted 
cost  category  or  (ii|  individually  or 
cumulativelv  exceed  five  percent  of  the 
approved  original  budget  or  the  most 
recently  approved  revised  budget 
recjuire  prior  Institute  approval.  See 
section  XI. A. 1. 

3  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
grantee.  If  the  grantee  does  not  have  an 
established  written  travel  policy,  then 
travel  rates  must  be  c:onsistent  with 
those  established  by  the  Institute  or  the 
Federal  Cjovernment.  Institute-  funds 
may  not  be  used  to  cover  the 
transportation  or  per  diem  costs  of  a 
member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  The  Institute's  policy  requires  all 
costs  to  be  budgeted  direc;tly;  however, 
if  a  grantee  has  an  indirect  cost  rate 
approved  by  a  Federal  agency  as  set 
forth  beldw,  the  Institute  will  accept 
that  rate, 

a  Approved  Plan  Available.  (1)  The 
Institute  will  ac:cept  an  indirect  cost  rate 
or  allocation  plan  approved  for  a  grantee 
during  the  preo'ding  two  years  by  any 
Federal  granting  agency  on  the  basis  of 
allocation  methods  substantially  in 
accord  with  those  set  forth  in  the 
applicable  (ost  circulars.  A  cdpy  of  the 
appro\ed  rate  agreement  must  be 
submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 


included  in  overhead  pools,  e.g., 
accounting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

(3)  When  utilizing  total  direct  costs  as 
the  base,  organizations  with  approved 
indirect  cost  rates  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  To  be  reimbursed  for  indirect 
costs,  a  grantee  must  first  establish  an 
appropriate  indirect  cost  rate.  To  do 
this,  the  grantee  must  prepare  an 
indirect  cost  rate  proposal  and  submit  it 
to  the  Institute  within  three  months 
after  the  start  of  the  grant  period  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs.  The  rate  must 
be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circular. 

c.  No  Approved  Plan,  If  an  indirect 
cost  proposal  for  recover)'  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  has  adopted  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-1 10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-llO  apply  to  all 
Institute  grantees  and  subgrantees 
e.xcept  as  provided  in  section  IX.  A. 18. 
All  grantees/subgrantees  are  required  to 
be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 
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K.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  grant  from  the 
Institute  other  than  a  scholarship, 
technical  assistance  grant,  or  judicial 
branch  education  technical  assistance 
grant,  must  provide  for  an  annual  fiscal 
audit.  This  requirement  also  applies  to 
a  State  or  local  couirt  receiving  a 
subgrant  from  the  State  Supreme  Court. 
The  audit  may  be  of  the  entire  grantee 
or  subgrantee  organization  or  of  the 
specific  project  funded  by  the  Institute. 
Audits  conducted  in  accordance  with 
the  Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A- 
133,  will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  must  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  Grantees  must  send  two  copies 
of  the  audit  report  to  the  Institute. 
Grantees  that  receive  funds  from  a 
Federal  agency  and  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  must  submit  two  copies  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisf}' 
the  provisions  of  this  section. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grantee  must  have  policies 
and  procedures  for  acting  on  audit 
recommendations  by  designating 
officials  responsible  for:  Follow-up; 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules;  responding  to  and  acting  on 
audit  recommendations;  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

Ordinarily,  the  Institute  will  not  make 
a  new  grant  award  to  an  applicant  that 
has  an  unresolved  audit  report 
involving  Institute  awards.  Failure  of 
the  grantee  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

L  Close-Out  of  Grants 

1 .  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (see  section  X.L.2.  below),  the 
following  documents  must  be  submitted 
to  the  Institute  by  grantees  (other  than 
scholarship  recipients): 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 


unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
l>e  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
Financial  Status  Report. 

b.  Final  Progress  Report  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specifv'  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
have  been  met  and.  if  anv  of  the 
objectives  have  not  been  met.  explain 
why  not;  and  discuss  what,  if  an\-thing. 
could  have  been  done  differentlv  that 
might  have  enhanced  the  impact  (if  the 
project  or  improved  its  operation 

These  reporting  requirements  applv  at 
the  conclusion  of  any  non-scholarship 
grant,  even  when  the  project  will 
continue  under  a  continuation  or 
ongoing  support  grant 

2.  Extension  of  Close-out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  grantee's  close-out  requirements 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XI.  Grant  Adjustments 

All  requests  for  programmatic  or 
budgetary  adjustments  requiring 
Institute  approval  must  be  submitted  in 
a  timely  manner  (ordinarily  30  days 
prior  to  the  implementation  of  the 
adjustment  being  requested)  by  the 
project  director.  All  requests  for  changes 
from  the  approved  application  will  be 
carefully  reviewed  for  both  consistency 
with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 


A  Grant  Adjustment!,  Requiring  Pnc^r 
Written  Approval 

There  are  several  types  of  grant 
adjustments  that  require  the  prior 
written  approval  of  the  Institute 
Examples  of  these  adiustments  include; 

1   Budget  revisions  anion^  direct  cost 
categones  that  (i)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  [u] 
individually  or  cumulatn'ely  exceed 
five  percent  of  the  appro\'ed  onsjinal 
budget  or  the  most  recenth  approved 
revised  budget   See  section  X.I  2  d 

For  continuation  and  ongoing  support 
grants,  funds  from  the  original  award 
may  be  used  during  the  new  grant 
period  and  funds  awarded  tiirough  a 
continuation  or  ongoing  support  grant 
mav  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute 

2.  A  change  m  thr  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  D.  below  in  this  section). 

3.  A  change  in  the  project  site. 

4  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and  or  extension  of  the  final  financial  or 
progress  report  deadline  (see  E.  below). 

5.  Satisfaction  of  special  conditions,  if 
required 

6  A  change  in  or  temporary  absence 
of  the  project  director  (see  F.  and  G. 
below) 

7  The  assignment  of  an  employee  or 
consultant  in  a  ko\  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  IX.A.2J 

8  A  change  in  or  temporary  absence 
of  the  person  responsible  for  managing 
and  reporting  on  the  grant's  finances. 

9  A  (  hange  in  the  name  of  the  grantee 
organization 

10  A  transfer  or  contracting  out  of 
grant-supported  arti\itios  'set  }\ 
below) 

n  A  transfer  of  the  grant  to  another 
recipient 

12  Preagreement  costs  (see  section 
XI. 2. a) 

13  The  purr  base  of  automated  data 
processing  equipment  and  software  (see 
section  X  ].2.b  j 

14.  Consultant  rates  (see  section 
X.I,2.c  ) 

15,  A  change  in  the  nature  ur  number 
of  the  products  to  be  prepared  or  the 
manner  in  whu  h  a  [iroduct  would  be 
distributed 

B  Requests  for  Grant  Adjustments 

A\\  grantees  must  promptly  notify 
their  S)!  program  nianrtgers   in  writing, 
of  events  or  proposed  chnnges  thdt  may 
require  adjustments  to  the  approved 
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project  design.  In  requesting  an 
adjustment,  the  grantee  must  set  forth 
the  reasons  and  basis  for  the  proposed 
adjustment  and  any  other  information 
the  program  manager  determines  would 
help  the  Institute's  review 

C.  Notification  of  Approval /Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
bv  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial  i 

D  Changes  in  the  Scope  of  the  Grant 

Major  changes  in  scope,  duration, 
training  methodology,  or  other 
significant  areas  must  be  approved  in 
advance  bv  the  Institute.  A  grantee  may 
maJce  minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant  s 
objectives  with  subsequent  notification 
of  the  Sn  program  manager, 

E  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  a  request  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
repoil  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  X.L. 2)  | 

F  Temporary  Absence  of  the  Project 
Director 

Whenever  an  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departiire  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/ subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 


notification  of  such  intent.  If  the  grantee 
wishes  to  continup  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
()Udlifir:ations  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifi(  ritions  of  the  proposed 
individual  ah'  not  approved  in  advance 
b\  the  Institute, 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

No  principal  activity  of  a  grant- 
supported  project  may  be  transferred  or 
contracted  out  to  another  organization 
without  spofific  prior  approval  by  the 
Institute.  .\ll  such  arrangements  must  be 
formalized  in  a  contract  or  other  written 
agreement  between  the  parties  involved. 
Copies  of  the  proposed  contract  or 
agreement  must  be  submitted  for  prior 
approval  of  the  Institute  at  the  earliest 
possible  time  The  contract  or  agreement 
must  state,  at  a  minimum,  the  activities 
to  be  performed,  the  time  schedule,  the 
policies  and  procedures  to  be  followed, 
the  dollar  limitation  of  the  agreement, 
and  the  cost  principles  to  be  followed  in 
determining  what  costs,  both  direct  and 
indirect,  will  be  allowed.  The  contract 
or  other  written  agreement  must  not 
affect  the  grantee's  overall  responsibility 
for  the  direction  of  the  project  and 
accountability  to  the  Institute. 

State  lustice  Institute  Board  of  Directors 

Robert  ,^  Miller.  C^hairman.  Chief  lustice 

(ret.l.  Supreme  Court  of  South  Dakota. 

Pierre,  SD 
loseph  F.  Baca,  Vice-Chairman.  justice.  New 

Me.xico  Supreme  Court,  Santa  Fe.  NM 
Sandra  A.  O'Connor,  Secretary,  States 

Attorney  of  Baltimore  County,  Towson. 

MD 
Keitti  McNamara.  Esq    Executive  Committee 

Member.  M(  Namrira  ii  McNamara, 

Columbus.  OH 
Terrence  B  Adamson.  Esq..  Executive  Vice- 
President.  The  National  Geographic 

Society.  Washington,  DC, 
Rotiert  N,  Baldwin.  State  Court 

Administrator.  Supreme  Court  of 

Virginia,  Richmond,  VA 
Carlos  R  Garza.  Esq..  Administrative  ludge 

(ret.).  Austin.  TX 
Sophia  H  Hall.  ,\dministrative  Presiding 

ludge.  Circuit  Court  of  Cook  County, 

Chicago.  IL 
Tomm\  If-wfll,  Prnsiciing  C^hildren's  Court 

ludge,  .Mbuquerque.  .NM 
.\rlhur  A.  McGiverin,  Chief  [ustice  (ret.), 

Supreme  Court  of  Iowa.  Ottumwa.  lA 
Florence  k   Murra\ .  fustice  (ret).  Supreme 

C^ourt  (if  Rhode  Island.  Providence.  RI 
David  1  Teveun.  Executive  Director  (ex 


officio) 

David  I,  Tevelin. 

Executive  Director. 

Appendix  A — Reconunendations  to 
Grant  Writers 

Over  the  past  15  \ears,  the  Institute  staff 
has  reviewed  approximatelv  4.000  concept 
papers  and  1.750  applications.  On  the  basis 
of  those  reviews,  inquiries  from  applic:ants. 
and  the  views  of  the  Board,  the  Institute 
offers  the  following  recommendations  to  help 
potential  applic:ants  present  workable, 
understandable  proposals  that  can  meet  the 
funding  criteria  set  forth  in  this  Guideline, 

The  Institute  suggests  that  applicants  make 
i;ertain  that  they  address  the  questions  and 
issues  set  forth  below  when  preparing  a 
concept  paper  or  application.  Concept  papers 
and  applications  should,  however,  be 
presented  in  the  formats  specified  in  sections 
VI.  and  VII  of  the  Guideline,  respectively 

1,  What  is  the  subject  or  problem  you  wish 
to  address? 

Describe  the  subject  or  problem  and  how 
it  affects  the  courts  and  the  public.  Discuss 
how  your  approach  will  improve  the 
situation  or  advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the  most 
appropriate  approach  to  take  When  statistics 
or  research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a  footnote  or 
a  reference  list. 

2,  What  do  you  want  to  do? 

Explain  the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (eg,,  to  enable  judges  to  sentence 
drug-abusing  offenders  more  effectively,  or  to 
dispose  of  civil  cases  within  24  months), 
rather  than  the  tasks  or  activities  to  be 
conducted  (e.g.,  hold  3  training  sessions,  or 
install  a  new  computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily  understood  by 
the  general  public.  Technical  jargon  does  not 
enhance  a  paper,  nor  does  a  clever  but 
uninformative  title. 

3,  How  will  you  do  it? 

Descrit)e  the  methodology  carefully  so  that 
what  you  propose  to  do  and  how  you  would 
do  it  are  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a  logical 
progression  of  tasks,  and  relate  those  tasks 
directly  to  the  accomplishment  of  the 
project's  goal(s)  When  in  doubt  about 
whether  to  provide  a  more  detailed 
explanation  or  to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of  the 
reviewers,  provide  the  additional 
information.  A  description  of  project  tasks 
also  will  help  identify  necessary  budget 
items.  All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks  described. 
The  Institute  encourages  applicants  to  attach 
letters  of  cooperation  and  support  from  the 
courts  and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 
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4.  How  will  you  know  it  works? 

Include  an  evaluation  (  oiiiponent  that  will 
determine  whether  the  proposed  training, 
procedure,  service,  or  technolog\ 
accomplished  the  objectives  it  was  designed 
to  meet.  Concept  papers  and  applications 
should  present  the  criteria  that  will  be  used 
to  evaluate  the  proiec:t's  effectiveness; 
identify  program  elements  that  will  require 
further  modification:  and  describe  how  the 
evaluation  will  be  condLH;led.  when  it  will 
occur  during  the  project  period,  who  will 
conduct  it.  and  what  specific  measures  will 
be  used.  In  most  instances,  the  evaluation 
should  be  conducted  by  persons  not 
connected  with  the  implementation  of  the 
procedure,  training,  service,  or  techniqm-,  or 
the  administration  of  the  project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to  grant 
writers  regarding  the  development  of  project 
evaluation  plans.  Those  recommendations 
are  available  from  the  Institute  upon  request 

3.  How  will  others  find  out  about  it? 

Include  a  plan  to  disseminate  the  results  of 
the  training,  research,  or  demonstration 
beyond  the  jurisdictions  and  mdividuals 
directly  affected  by  the  project.  The  plan 
should  identify  the  specific  methods  whu  h 
will  be  used  to  inform  the  field  about  the 
project,  such  as  the  publication  of  law  review 
or  journal  articles,  or  the  distribution  of  kev 
materials.  A  statement  that  a  report  or 
research  findings  "will  be  made  available  to  ' 
the  field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  as  well  as 
the  types  of  recipients  should  be  identified 
Reproduction  and  dissemination  costs  are 
allowable  budget  items. 

6.  What  are  the  specific  costs  involved? 

The  budget  in  both  concept  papers  and 
applii.ations  should  be  presented  clearlv 
Major  budget  categories  such  as  personnel, 
benefits,  travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified  separatelv. 
The  components  of  "Other"  or 
"Miscellaneous"  items  should  be  specified  in 
the  application  budget  narrative,  and  should 
not  include  set-asides  for  undefined 
contingencies. 

7.  What,  if  any.  match  is  being  offered? 

Courts  and  other  units  of  State  and  loi  al 
government  (not  inc  luding  publicU  - 
supported  institutions  of  higher  education) 
are  required  by  the  State  justice  Institute  .^ct 
to  c:ontribule  a  match  (cash,  non-c  ash,  or 
both)  of  at  least  50  pert:ent  of  the  grant  funds 
requested  from  the  Institute.  .Ml  other 
applit:ants  also  are  enc  ouraged  to  provide  a 
mate  hing  contribution  to  assist  in  meeting 
the  costs  of  a  project 

The  match  requirement  works  as  follows: 
If.  for  example,  the  total  cost  of  a  project  is 
anticipated  to  be  S150.000.  a  Slate  or  local 
court  or  executive  branc:h  agency  niav  request 
up  to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested  from 
SID  must  be  provided  as  matc:h. 

Cash  matc:h  inc:ludes  funds  directh 
contributed  to  the  project  bv  the  applic:ant.  or 
by  other  public  or  private  sourc:es.  It  does  not 
include  income  generated  from  tuition  fiws  or 


the  sale  of  project  products.  Non-cash  mafc:h 

refers  to  in-kind  contributions  b\  the 
applicant,  or  other  public  or  private  sources. 
This  includes,  for  example,  the  monetary 
value  of  time  contributed  by  existing 
personnel  or  members  of  an  advisor\' 
committee  (but  not  the  time  spent  bv 
participants  in  an  eduf ational  program 
attending  program  sessions).  When  match  is 
offered,  the  nature  of  the  match  (cash  or  in- 
kind)  should  be  explained  and.  at  the 
application  stage,  the  tasks  and  line  items  for 
which  costs  will  be  covered  whollv  or  in  part 
by  match  should  be  spec  ifieri 

8.  Which  of  the  two  budget  forms  should  be 
used? 

Section  VII. A. I.e.  of  the  SII  Grant 
Guideline  encourages  use  of  the  spreadsheet 
format  of  Form  Cl  if  the  application  requests 
$100,000  or  more  Form  Cl  also  works  well 
for  projects  with  disc  rete  tasks,  regardless  of 
the  dollar  value  of  the  project.  Form  (].  the 
tabular  format,  is  preferred  for  pro)ects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding  tjenerallv.  use  the  form 
that  best  lends  itself  to  representing  most 
ac:c  urately  the  budget  estimates  for  the 
project 

9.  How  much  detail  should  be  included  in 
the  budget  narrative? 

The  budget  narrative  of  an  application 
should  provide  the  basis  for  c  omputing  all 
projec:t-related  costs,  as  indicated  in  section 
VII. ,\. 4,  of  the  Guidelme.  To  a\f)id  common 
shortcomings  of  application  budget 
narratives.  applic:ants  should  include  the 
following  information 

Personnel  estimates  that  ac  curately  provide 
the  amount  of  time  to  be  spent  bv  personnel 
involved  with  the  proiect  and  the  total 
assoc:iated  costs,  including  current  salaries 
for  the  designated  personnel  (eg  .  Project 
Director.  50%  for  one  year,  annual  salary  of 
$50,000  =  $25,000)   If  salarv  rost^  are 
(  omputed  using  an  hourU  or  ciaiK  rale,  the 
annual  salar\  and  number  of  hours  or  days 
in  a  work-year  should  be  shown 

Estimates  for  supplies  and  expenses 
supported  bv  a  complete  description  of  the 
supplies  to  be  used,  the  nature  and  extent  of 
printing  to  be  done,  antic  ipatcd  telephone 
charges,  and  other  c  ommun  expenditures, 
with  the  basis  for  c  iimputing  the  estimates 
included  (eg.  lOII  reports  x  75  pages  each  x 
05/page  =  S375  00)  Supplv  anci  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient 

In  order  lo  expedite  hislitute  review  of  the 
budget,  make  a  final  comparison  of  the 
amounts  listed  in  the  budget  narrative  with 
those  listed  on  the  budget  form   In  the  rush 
to  complete  all  parts  of  the  application  on 
time,  there  mav  be  manv  last-minute 
c:hanges:  unlortunatelv.  when  there  are 
disc:repanc,ies  betw(»eii  the  budget  narratixe 
and  the  budget  form  or  the  amount  listed  on 
the  applic:alion  cover  sheet,  it  is  not  possible 
for  the  Institute  to  verit\  the  amount  of  the 
request   A  final  c:he<:k  of  the  numbers  on  the 
form  against  those  in  the  nar'-atixe  will 
preclude  such  conhision 


10.  What  travel  regulations  apply  lo  the 
budget  estimates? 

I  ransportation  costs  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be  submitted 
as  an  appendix  to  the  application.  If  the 
applicant  does  not  have  a  travel  policy 
established  in  writing,  then  travel  rates  must 
be  consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a  copy 
of  the  Institute's  travel  policy  is  available 
upon  request).  The  budget  narrative  should 
state  which  policies  apply  to  the  project. 

The  budget  narrative  also  should  include 
the  estimated  fare,  the  number  of  persons 
traveling,  the  number  of  trips  to  be  taken,  and 
the  length  of  stay.  The  estimated  costs  of 
travel,  lodging,  ground  transportation,  and 
other  subsistence  should  be  listed  and 
explained  separately  It  is  preferable  for  the 
budget  to  be  based  on  the  actual  costs  of 
traveling  to  and  from  the  project  or  meeting 
sites.  If  the  points  of  origin  or  destination  are 
not  known  al  the  time  the  budget  is  prepared, 
an  average  airfare  may  be  used  to  estimate 
the  travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory  committee 
will  include  members  from  around  the 
country,  a  reasonable  airfare  from  a  central 
point  to  the  meeting  site,  or  the  average  of 
airfares  from  each  coast  to  the  meeting  site, 
may  be  used.  Applicants  should  arrange 
travel  so  as  to  be  able  to  take  advantage  of 
advanced-purchase  price  discounts  whenever 
possible 

1 1    Mav  grani  funds  bf-  uvri  tci  pure  has* 
equipmenf 

Generally,  grant  funds  may  be  used  to 
purchase  only  the  equipment  that  is 
net;essary  to  demonstrate  a  new  technological 
application  in  a  court,  or  that  is  otherwise 
essential  to  accomplishing  the  objectives  of 
the  project.  The  budget  narrative  must  list  the 
equipment  to  be  purchased  and  explain  why 
the  equipment  is  necessary  to  the  success  of 
the  project.  The  Institute's  written  prior 
approval  is  required  when  the  amount  of 
computer  hardware  to  be  purchased  or  leased 
exceeds  $10,000.  or  the  software  to  be 
pun.hased  exceeds  $.'^,000 

12.  To  what  extent  may  indire<  t  costs  t>f' 
included  in  the  budget  e<itimatps? 

If  an  mdirecl  cost  rale  has  been  approved 
by  a  Federal  agency  within  the  last  two  years, 
an  indirect  cost  recovery  estimate  ma>  be 
included  in  the  budget.  A  copy  of  the 
approved  rate  agreement  should  be  submitted 
as  an  apptendix  lo  the  application. 

If  an  applicant  does  not  have  an  approved 
rale  agreement  and  cannot  budget  directly  for 
all  costs,  an  indirect  cost  rate  proposal 
should  be  prepared  in  accordance  with 
section  X.I. 4.  of  the  Guideline,  based  on  the 
applicant's  audited  financial  statements  for 
the  prior  fiscal  year.  (Applicants  larking  an 
audit  should  budget  all  project  costs 
direrllv  ) 

1  :t   What  meetinR  c  osts  ma\  tx  i  o\  eriii  w  ith. 
grant  funds? 

.S)l  grant  funds  may  c;over  the  reasonable 
cost  of  meeting  rooms,  necessary  audio- 
visual equipment,  meeting  supplies,  and 
\Mirking  meals. 
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14.  Does  the  budget  truly  reflect  all  costs 
required  to  complete  the  project? 

After  prt'pdring  the  program  narrative 
portion  of  the  application,  applicants  may 
find  it  helpful  to  list  all  the  major  tasks  or 
activities  required  by  the  proposed  proje<:t, 
ini  luding  the  preparation  of  products,  and 
note  the  individual  expenses,  including 
personnel  time,  related  to  each.  This  will 
help  to  ensure  that,  for  all  tasks  described  in 
the  application  (e.g..  development  of  a 
videotape,  research  site  visits,  distribution  of 
a  final  report),  the  related  costs  appear  in  the 
budget  and  are  explained  correctly  in  the 
budget  narrative. 

Appendix  B — Questions  Frequently- 
Asked  by  Grantees 

The  Institute  s  staff  works  with  grantees  to 
help  assure  the  smooth  operation  of  the 
project  and  (.ompliance  with  the  Guideline. 
On  the  basis  of  monitoring  more  than  1.500 
grants,  the  Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting  the 
administrative  and  substantive  requirements 
of  their  grants. 

1.  After  the  grant  has  been  awarded,  when 
are  the  first  quarterly  reports  due? 

Quarterly  Progress  Reports  and  Financial 
Status  Reports  must  be  submitted  within  30 
days  after  the  end  of  every  calendar  quarter — 
I.e..  no  later  than  lanuarv  .10  .-Kpril  30,  July 
30.  and  0(.tober  ,10 — ref|ardless  of  the 
protect  s  start  date  The  reporting  periods 
covered  by  each  quarterly  report  end  30  davs 
before  the  respective  deadline  for  the  report. 
When  an  award  period  begins  De<;ember  1, 
for  example,  the  first  quarterly  progress 
report  describing  project  activities  between 
December  1  and  December  31  will  be  due  on 
lanuarv  30  .^  Finan(  lal  Status  Report  should 
be  submitted  even  if  funds  hav"  not  been 
obligated  or  expended 

By  documenting  what  has  happened  over 
the  past  three  months,  quarterly  progress 
reports  provide  an  opportunity  for  project 
staff  and  Institute  staff  to  resolve  any 
questions  before  thev  bee  ome  problems,  and 
make  an\  nef  essary  changes  in  the  proi8t:t 
time  schedule,  budget  allcK.ations.  etc.  The 
quarterly  progress  report  should  describe 
project  activities,  their  relationship  to  the 
approved  timeline,  and  any  problems 
encountered  and  how  thev  were  resolved, 
and  outline  the  tasks  scheduled  for  the 
(Oming  quarter  It  is  helpful  to  attach  copies 
of  relevant  memos,  draft  products,  or  other 
requested  information   .^n  original  and  one 
copv  of  a  quarterly  progress  report  and 
attachments  should  be  submitted  to  the 
Institute 

.additional  quarterly  progress  report  or 
Financial  Status  Report  forms  may  be 
obtained  from  the  grantees  Program  Manager 
at  SII.  or  photocopies  may  be  made  from  the 
supply  re(.e]ved  with  the  award. 

2.  Do  reporting  requirements  differ  for 
continuation  and  ongoing  support  grants? 

Recipients  of  (  ontinuation  or  i)ngijing 
support  grants  are  recquired  to  submit 
quarterly  progress  and  Financial  Status 
Reports  on  the  same  schedule  and  with  the 
same  information  as  rec  ipients  cif  grants  for 
single  new  pro|ects 


A  continuation  grant  and  each  yearly  grant 
under  an  ongoing  support  award  should  be 
considered  as  a  separate  phase  of  the  project 
The  reports  should  be  numbered  on  a  grant 
rather  than  project  basis.  Thus,  the  first 
quarterly  report  filed  under  a  continuation 
grant  or  a  yearly  increment  of  an  ongoing 
support  award  should  be  designated  as 
number  one.  the  second  as  number  two.  and 
so  on.  through  the  final  progress  and 
Financial  Status  Reports  due  within  90  davs 
after  the  end  of  the  grant  period. 

,3.  What  information  about  project  activities 
should  be  communicated  to  S]]? 

In  general,  grantees  should  provide  prior 
notice  of  critical  project  events  such  as 
advisory  board  meetings  or  training  sessions 
so  that  the  Institute  Program  Manager  can 
attend,  if  possible.  If  methodological, 
schedule,  staff,  budget  allocations,  or  other 
significant  changes  become  necessary  ,  the 
grantee  should  contact  the  Program  Manager 
prior  to  implementing  any  of  these  changes, 
so  that  possible  questions  mav  be  addressed 
in  advance.  Questions  concerning  the 
financial  requirements,  quarterly  financial 
reporting,  or  payment  requests  should  be 
addressed  to  the  Institute's  Grants  Financial 
Manager  listed  in  the  award  letter 

It  is  helpful  to  include  the  grant  number 
assigned  to  the  award  on  all  correspondence 
to  the  Institute. 

4.  Why  are  spec  ial  conditions  attached  to  the 
award  do<:ument? 

Special  conditions  may  be  imposed  to 
establish  a  schedule  for  reporting  (  erlam  key 
information,  assure  that  the  Institute  has  an 
opportunity  to  offer  suggestions  at  critical 
stages  of  the  project,  ancd  provide  reminders 
of  some  (but  not  necessarily  all]  of  the 
requirements  contained  in  the  Grant 
Guideline.  Accordingly,  it  is  important  for 
grantees  to  check  the  spec  lal  conditions 
carefully  and  di.scuss  with  their  Program 
Managers  any  questions  or  problems  they 
may  have  with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the  level  of 
detail  required  can  be  resolved  in  advance 
through  a  telephone  conversation  The 
Institute's  primary  concern  is  to  work  with 
grantees  to  assure  that  their  projects 
accomplish  their  objectives,  not  to  enforce 
rigid  bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant  requirements, 
the  Institute  may.  after  proper  notice, 
suspend  payment  of  grant  funds  or  terminate 
the  grant. 

Sections  IX..  X..  and  XI.  of  the  Clrant 
Guideline  contain  the  Institute's 
administrative  and  financial  rec^uirements. 
Institute  Finance  Division  staff  are  always 
available  to  answer  questions  and  provide 
assistance  regarding  these  provisions. 

5.  What  is  a  Grant  Adjustment? 

.\  (Irani  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of  special 
conditions,  or  approving  changes  in  grant 
activities,  schedule,  staffing,  sites,  or  budget 
allocations  requested  by  the  project  director. 
It  also  may  be  used  to  correct  errors  in  grant 
documents  or  deobligate  funds  from  the 
grant. 


6.  What  schedule  should  be  followed  in 
submitting  requests  for  reimbursements  or 
advance  payments? 

Re(juests  for  reimbursements  or  advance 
pavmenis  may  be  made  at  any  time  after  the 
project  start  date  and  before  the  end  of  the 
90-dav  t;lose-out  period.  However,  the 
Institute  follows  the  U.S.  Treasury's  policy 
limiting  advanres  to  the  minimum  amount 
required  to  meet  immediate  cash  needs, 
C;iven  normal  processing  time,  grantees 
should  not  seek  to  draw  down  funds  for 
periods  greater  than  30  days  from  the  date  of 
the  request. 

7.  Do  procedures  for  submitting  requests  for 
reimbursement  or  advance  payment  differ 
for  continuation  or  ongoing  support  grants? 

The  basic  procedures  are  the  same  for  any 
grant.  \  continuation  grant  or  the  yearly 
grant  under  an  ongoing  support  award 
should  be  considered  as  a  separate  phase  of 
the  project.  Payment  requests  should  be 
numbered  on  a  grant  rather  than  a  project 
basis.  The  first  request  for  funds  from  a 
continuation  grant  or  a  yearly  increment 
under  an  ongoing  support  award  should  be 
designated  as  number  one.  the  second  as 
number  two,  and  so  on  through  the  final 
payment  request  for  that  grant. 

8.  If  things  change  during  the  grant  period, 
can  fiinds  be  reallocated  from  one  budget 
category  to  another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus,  grantees 
may  shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or  the 
cumulative  total  of  reallocations  is  expected 
to  allocate  funds  to  a  previously  unbudgeted 
cost  category  or  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain  the 
reasons  for  the  changes,  and  request  prior 
Institute  approval. 

The  same  standard  applies  to  continuation 
and  ongoing  support  grants.  In  addition, 
prior  written  Institute  approval  is  required  to 
shift  leftover  funds  from  the  original  award 
to  cover  activities  to  be  conducted  under  the 
renewal  award,  or  to  use  renewal  grant 
monies  to  cover  costs  incurred  during  the 
original  grant  period, 

9.  What  is  the  90-day  close-out  period? 

Following  the  last  day  of  the  grant,  a  90- 
dav  period  is  provided  to  allow  for  all  grant- 
related  bills  to  be  received  and  posted,  and 
grant  funds  drawn  down  to  cover  these 
expenses.  No  obligations  of  grant  funds  may 
be  incurred  during  this  period.  The  last  day 
on  which  an  expenditure  of  grant  funds  can 
be  obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is  not 
intended  as  an  opportunity  to  finish  and 
disseminate  grant  products.  This  should 
occur  before  the  end  of  the  grant  period. 

During  the  90  days  following  the  end  of  the 
award  period,  all  monies  that  have  been 
obligated  should  be  expended.  All  payment 
requests  must  be  rec:eived  by  the  end  of  the 
90-day  "close-out-period   "  .Any  unexpended 
monies  held  by  the  grantee  that  remain  after 
the  90-dav  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in  the 
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grant  thai  ha\'e  not  been  drawn  down  b\  the 
grantee  will  be  deobligated^ 

10.  Are  funds  granted  by  SJl  "Federal" 
funds? 

The  State  Iusti(  e  Institute  Aft  provides 
that,  ex(  t'pt  fur  purposes  unrelated  to  this 
question,  'the  Institute  shall  not  be 
(onsidered  a  department,  agent:y.  or 
instrumentalitv  of  the  Federal  Cio\'ernment 
42  U.S.C.10704(r  )(1),  Because  SH  receives 
appropriations  from  C-ongress,  soine  grantee 
auditors  have  reported  .SIl  grant  funds  as 
"Other  Federal  Assistance  "  This 
f.Iassification  is  acceptable  to  SIl  but  is  not 
required 

11.  If  SJI  is  not  a  Federal  Agency,  do  OMB 
circulars  apply  with  respect  to  audits? 

I'nless  they  are  inconsistent  with  the 
express  provisions  of  the  Sfl  Grant  Guideline, 
Offic:e  of  Management  and  Budget  (OMB] 
Circulars  ,'\-110,  A-21,  A-87,  A-88,  A-102, 
A-122,  A-128,  and  A-133  are  incorporated 
into  the  Grant  Guideline  by  refereni:e 
Because  the  Institute's  enabling  legislation 
specifically  requires  the  Institute  to 
"conduct,  or  require  each  recipient  to 
provide  for,  an  annual  fiscal  audit"  (see  42 
I'S.C  107n(c)(l)),  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply  with  this 
statutory  requirement,  (See  Section  X.K) 

SJl  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of  1984 
and  OMB  Circulars  A-128  or  A-133  to  satisfy 
the  annual  fiscal  audit  requirement.  Grantees 
that  are  required  to  undertake  these  audits  in 
conjunction  with  Federal  grants  may  include 
Sfl  funds  as  part  of  the  audit  even  if  the 
receipt  of  Sfl  funds  would  not  require  such 
audits.  This  approach  gives  grantees  an 
option  to  fold  Sfl  funds  into  the 
governmental  audit  rather  than  to  undertake 
a  separate  audit  to  satisfy  SIl's  Guideline 
requirements 

In  sum.  educational  and  nonprofi! 
organizations  that  receive  payments  from  the 
Institute  that  are  sufficient  to  meet  the 
applicability  thresholds  of  OMB  Circular  A- 
133  must  have  their  annual  audit  conducted 
in  accordance  with  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  rather  than  with 
generally  accepted  auditing  standards 
Grantees  in  this  categorv  that  receive 
amounts  below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI.  but  they  would 
have  the  option  to  conduct  an  audit  of  the 
entire  grantee  organization  in  accordant  e 
with  generally  accepted  auditing  standards; 
include  S|I  funds  in  an  audit  of  Federal  funds 
conducted  in  accordance  with  the  Single 
Audit  Act  of  1984  and  OMB  Circulars  A-128 
or  A-133;  or  conduct  an  audit  of  only  the  S|I 
funds  in  accordance  with  generally  accepted 
auditing  standards,  (See  Guideline  section 
X.K.)  Circulars  may  be  obtained  from  O.MB 
by  calling  202-395-3080  or  visiting  the  OMB 
website  at  www, whitehouse.gov/OMB. 

12.  Does  Sn  have  a  CFDA  number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 


ai  (  nrdaiu  p  uilh  Gov  I'mriu'iii  .Accounting 
Staiuiards 

Bei  ausf  S)I  is  nni  a  Federal  agency,  it  has 
ridt  been  issui'd  sui  h  a  number,  and  there  are 
n(i  additional  ( iini[ilian(;e  tests  to  satisfy 
under  thi'  Institute's  audit  requirements 
beyond  th(!si'  of  a  standard  go\'ernmental 
audit. 

Moreu\'er,  because  SIl  is  not  a  Federal 
agent  \,  SH  funds  should  not  be  aggregated 
with  Federal  funds  to  determine  if  the 
appli(;ability  threshold  of  Circular  A-133  has 
been  reached    For  example,  if  in  fis(;al  year 
1999  grantee    X  "  received  SlO.OOO  in  Federal 
funds  from  n  Department  of  lustue  (DOI) 
grant  program  and  S2(!,{)00  in  grant  funds 
from  SIl,  the  minimum  .^-133  threshold 
would  not  be  met  The  same  distinction 
would  preclude  an  auditor  from  considering 
the  additional  Sfl  funds  in  determining  what 
Federal  requirements  apply  to  the  DOJ  funds. 

Grantees  who  are  required  to  satisfy  either 
the  Single  .Audit  .Act  or  OMB  Circulars  A- 
128  or  A-133,  and  who  include  SIl  grant 
funds  in  those  audits,  need  to  remem.ber  that 
because  of  its  status  as  a  private  non-profit 
( orporation.  Sfl  is  not  on  routing  lists  of 
cognizant  Federal  agenc  ies.  Therefore,  the 
grantee  needs  to  submit  a  copy  of  the  audit 
report  prepared  for  suc;h  a  cognizant  Federal 
agency  directly  to  SIF  The  Institute's  audit 
requirements  may  be  found  in  section  X.K.  of 
the  Grant  (iuideline. 

Appendix  C 

List  of  State  Contacts  Regarding 
.Administration  of  Institute  Grants  to  State 
and  Local  Courts 

Mr,  Rich  Hobson 

■Administrative  Director  of  the  Courts 

.Administrative  Office  of  the  C'ourts 

300  Dexter  .Avenue 

Morrtgomerv,  .AL  3fil04 

(334)  242-0825 

Ms,  Stephanie  1,  Cole 

.Administrative  Director  of  the  Courts 

.Alaska  Court  System 

303  K  Street 

.Anchorage,  .AK  99,501 

(907)  264-€54~ 

Mr  Eliu  F  Paopao 

Court  .Administrator 

High  Court  of  .American  Sainoa 

P  O   Box  309 

Pago  Pago,  AS  9fi799 

Oil  (684) 633-1150 

Mr  David  K  Byers 

.Administrative  Director  of  the  Courts 

Suprertie  Court  of  .Arizona 

1501  West  Washington  Street 

Suite  411 

Phoenix.  AZ  85007 

(602) 542-9301 

Mr,  lames  D  (>ingerii  h 

Director 

.Administrative  Office  of  the  Courts 

Supreme  Court  of  .Arkansas 

lustice  Building 

Little  Rock,  AK  722in 

(501)682-9400 

Mr,  William  C,  \  ii  kre\ 

State  Court  .Administrator 

.Administrative  Office  of  the  Courts 

455  Golden  Gate  Avenue 

San  Francisto.CA  94102 


(415)  865-4235 

Honorable  Gerald  (Jerry)  A.  Marroney 

State  Court  Administrator 

Office  of  the  State  Court  Administrator 

Colorado  Judicial  Department 

1301  Pennsylvania  Street 

.Suite  300 

Denver,  CO  80203 

(303)  837-3668 

Honorable  Joseph  H.  Pellegrino 

Chief  Court  Administrator 

Supreme  Court  of  Connecticut 

231  Capitol  Avenue 

Hartford.  CT  06106 

(860) 757-2100 

Dennis  B.  Jones 

State  Court  Administrator 

Administrative  Office  of  the  Courts 

820  N.  French  Street.  11th  Floor 

Wilmington,  DE  19801 

(302)  577-8271 

Ms.  Anne  B,  Wicks 

Executive  Officer 

District  of  Columbia  Courts 

500  Indiana  Avenue.  N.W.,  Suite  1500 

Washington,  DC.  20001 

(202)879-1700 

State  Courts  Administrator 

Florida  Supreme  Court  Building 

500  South  Duval  Street 

Tallahassee.  FL  32399-1900 

(850) 922-5081 

Mr.  David  L  Ratley 
Director 

Administrative  Office  of  the  Courts 
244  Washington  Street.  S.W..  Suite  300 
Atlanta.  GA  30334 
(404)656-5171 
Mr,  Daniel  J,  Tydingco 
Executive  Officer 
Supreme  Court  of  Guam 
Guam  Judicial  Center 
120  West  O'Brien  Drive 
Hagatna,  Guam  96910-5174  Oil  (671)  475- 
3278 

Mr.  Michael  F.  Broderick 
Administrative  Director  of  the  Courts 
The  Judiciary.  State  of  Hawaii 
417  S.  King  Street.  Room  206 
Honolulu,  HI  96813 
(808)  539-4900 

Ms.  Patricia  Tobias 

Administrative  Director  of  the  Courts 

Supreme  Court  Building 

451  West  State  Street  (Zip  Code  83702) 

Post  Office  Box  83720 

Boise,  ID  83720-0101 

(208) 334-2246 

Mr.  Joseph  A.  Schillaci 

Director 

Administrative  Office  of  the  Illinois  Courts 

222  N  LaSalle  Street,  13th  Floor 

Chicago.  IL  60601 

(312)793-3250 

Ms.  Lilia  G.  Judson 

Executive  Director 

Division  of  State  Court  Administration 

Indiana  Supreme  Court 

115  W.  Washington,  Suite  1080 

Indianapolis.  IN  46204-3417 

(317)232-2542 

Mr,  William  )  O'Brien 

State  Court  Administrator 

Supreme  Court  of  Iowa 
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State  Hnusf 

Helena,  MT  59620 

1925  N,  Stiles.  Suite  :W5 

Dcs  Mdint'^i.  lA  =i(),119 

(406)444-2621 

Oklahoma  C:it\ ,  OK  73105 

(515) 281-5241 

Mr.  Joseph  C.  Steele 

(405)  521-2450 

Dr.  HouHr(1f'  Schwartz 

State  Court  Administrator 

Ms.  Kingslev  W,  Clii  k 

Tadicial  .\(iministratnr 

Administrative  Office  of  the  Courts/Probation 

State  Court  .Administratur 

Kansas  Judicial  Center 

State  Capitol  Building,  Room  1220 

Office  of  the  State  Court  Administrator 

U)l  S.W.  Tenth  Street 

Post  Office  Box  98910 

Supreme  Court  Building 

Topeka.KS  66612 

Lincoln.  NE  68509-8910 

Salem.  OR  97301-2563 

("•85!  2'1B-4H~1 

(404)471-3730 

(503)  98fV-55flO 

M-  C     ■    .    i.Mcz  Lambert 

Ms.  Karen  Kavanau 

Mr  Zygmont  .A,  Pines                                                             s 

C'ourt  Administrator 

.Administrative  Office  of  Pennsvlvania  fjiurts                     ; 

\  !n.  1  n  1  ^rati  V  e  Office  of  the  Courts 

State  Court  Administrator 
Administrative  Office  of  the  Courts 

100  Mil..  r^H.k  Park 
Franktiirt   k\  40601 
(502) 573-2350 
Dr  Hugh  M  Collins 

Supreme  Court  Building 

201  South  Carson  Street,  Suite  250 

Carson  City.  NV  89701-4702 

(775)684-1717 

.'>!iprenie  Court  of  Pennsvlvania                                            ^ 
1515  Market  Street,  Suite  1414 
Philadelphia.  PA  19102 
(215]  560-63  f- 

Iiidii  la)  Administrator 

Mr.  Donald  Goodnow 

SLpr-riv  r    jt'     'Louisiana 

Director 

Ms.  Mercedes  M.  Bauermeister 

l-,5->  F'    v  ir,-  ^--.'t.  Suite  1540 

Administrative  Office  of  the  Courts 

Aiiininistrative  Director  of  the  Courts 

New  ()rit'aii>.  LA  70112-3701 

Two  Noble  Drive 

C.eneral  C^ourt  of  Justice 

(5041  5fi8-5747 

Concord,  NH  03301 

Office  of  Court  .Administration 

Mr   I^^)-'-•  T.  Glessner                   | 

(603) 271-2521 

6  Vela  Street.  Hato  Rey 

Slate  Court  Administrator 

Honorable  Richard  J.  Williams 

Post  Off  if  e  Box  190917 

Administrative  Office  of  the  Courts 

Administrative  Director 

San  luan.  PR  00919-0917 

pp.  Box  4820 

Administrative  Office  of  the  Courts 

(787)  64  1-6623 

62  Elm  Street 

Post  Office  Box  037  RJH  Justice  Complex 

Mr   lohn  Barrette 

Portland.  Mt;i)41  12-4H20 

25  Market  Street 

State  Court  .Administrator 

(207)  822-<J7M. 

Trenton.  NJ  08625 

Supreme  Court  of  Rhode  Island 

Mr.  Frank  Broccolina                  ] 

(609)292-1747 

250  Benefit  Street 

State  Court  .Administrator            ' 

Mr.  Michael  Hall 

Providence,  Rl  02903 

Administrative  Office  of  the  Courts 

Interim  Director 

(401)222-3263 

Maryland  judicial  Center 

Administrative  Office  of  the  Courts 

Ms-  Rosalvn  Woodson  Frierson 

580  Taylor  Avenue 

237  Don  Caspar,  Room  25 

Director 

Annapolis.  MD  21401 

SanteFe.NM  87501-2178 

South  Carolina  Court  .Administration 

(410)  260- 1 2 'to 

(505)  827-4800 

1015  Sumter  Street.  Suite  200 

Honorable  B.irtvira  A.  Dortch-Okara 

Honorable  Jonathan  Lippman 

Columbia,  SC  29201 

(hitt  !!J^tll.e  \u:  .\dministration  and 

Chief  Administrative  Judge 

(8(H)  734-1800 

MriM.iJk'ment 

New  York  State  Unified  Court  System 

Mr   I),  !,  Hanson 

.Adrn.ri:s'rdtivH  Office  of  the  Trial  Courts 

Office  of  Court  Administration 

State  Court  .Administrator 

!  \v  i  (  'I'fT  PIdza.  Fifth  Floor.  Room  540 

25  Beaver  Street 

I'nified  Judicial  System 

B<-^  ■■    \l  \  'UKIH                             1 

New  York,  NY  10004 

500  East  Capitol  .Avenue 
Pierre,  SU  57501-5070 

!f>i ",  "i :-''<')"-,                        ' 

(212)428-2100 

.Mr  lohn  U.  Ferrv,  [r. 

Honorable  Robert  Hobgood 

(605) 773-3474 

State  Court  .Administrator 

Director 

Vl<;   r^nrnflM   A    f  LirL 

State  C!ourt  .Administrative  Office 

North  Carolina  Administrative  Office  of  the 

Dirpf tor 

!0<J  \   Ua^hington  Square 

Courts 

.Administrali\  e  Ofti(  e  of  the  f 'ourts 

P  ()   Bfx  i()048 

■  2  East  Morgan  Street  (Zip  Code  27601) 

Tennessee  Supreme  Court 
5111  iiion  Street,  Suite  600 

l.,i>:r:a    \\\  4H'tO') 

Post  Office  Box  2448 

",  ]  ^     ^"'—2222 

Ms     S:it'   K     [)n>di 

Raleigh,  NC  27602 
(919)  733-7107 

Nashville,  TN  37219 
(615) 741-2687 

SMt"  C'l ::r'  K.tininistrator 

Mr.  Keithe  E.  Nelson 

Mr,  (errv  L,  Benedu  t 

Uirettor 

Office  of  Court  .Administration 

Tom  (-.  Clark  State  Courts  Building 

S,,pr"n;'  (      .r'  of  Minnesota 

State  Court  Administrator 

1  \'i  Miiinf-.uid  ludicial  Center 
25  {.onstitutinn  .Avenue 
St   Paul    MN  5-,r.5 

Supreme  Court  of  North  Dakota 
State  Capitol  Building 
600  East  Boulevard  Avenue.  Dept    180 
Bismarck,  ND  58505-0530 

(651  1  2'tf.-24"4 

Post  Offiie  Box  12066  (Zip  Code  78711- 

Mr    si..[ihen  ).  Kirchmavr 

(701)328-^216 

2066) 
205  West  14th  Street,  Suite  600 

!)ir.--.>-r 

Ms.  Margarita  M.  Palacios 

.Austin.  TX  78701 
(312) 463-1625 

A'iministrative  Office  of  the  Courts 
4  511  High  Street 

Director  of  Courts 

Supreme  Court  of  the  Commonwealth  of  the 

4r:  Floor.  Cartin  Building  (Zip  Code  39201) 

Northern  Mariana  Islands 

Mr,  Daniel  Becker 

PC).  Box  117 

Guma  Hustisia,  First  Floor 

State  Clourt  .Administralur 

lackson.  MS  39205-0117 

Susupe.  Saipan.  MP  96950 

450  .South  State 

fr,ni)  359- ,3697 

P.O.  Box  502165 

Post  Office  Bo\  140241 

Mr  Michael  L.  Buenger 

Saipan,  MP  96950 

Salt  LakeCitv.  I'l'  84114-<.)24  1 

Stale  (iourt  Administrator 

(670) 236-9807 

(801) 578-3806 

Supreme  fiourt  of  Mis.souri 

Mr.  Steven  C.  HoUon 

Mr.  Fee  Suskin 

P  ()   Box  104480 

Administrative  Diret:tor 

( jiurt  ,\ilministralor 

lelterson  C:ilv.  MO  65110 

Supreme  Court  of  Ohio 

Sujireme  Court  of  Vermont 

(573)  751-4.377 

State  Office  Tower 

109  Stale  Street 

\K   Lisa  U.  Smith 

30  East  Broad  Street 

Montpelier,  VT  056O'MI7Ol 

\.  iiiig  Supreme  Court  Administrator 

Columbus,  OH  43266-0419 

(802)  828-3278 

Supreme  Court  of  Montana 

(614) 466-2653 

Ms  (;len<la  L,  Lake 

215  North  Sanders.  Room  315 

Mr.  Howard  W.  Conyers 

'lerritorial  C^oiirt  of  the  V'iruiii  Islands 

Post  Office  Box  203002 

Administrative  Director  of  the  Courts 

,\le\,ii!der  .A    F.irrelK  (usIk  e  ( ienter 
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F'.O.  Ro\  -() 

C^hdrloiti'  Anirilii' 

St.  Thomas.  VI  (H)8ii4 

(3401  774-(iRH() 

Mr.  Robert  N    Bdhiwiii 

State  Court  Administrator 

Supreme  Court  of  Virginia 

100  North  Ninth  Street.  3rd  Floor 

Rithmond.  \'A  2321 Q 

(904)  78B-ti4.T.'i 

Ms.  Mary  Campbell  McQueen 

State  Court  .Xdministrator 

Supreme  Court  of  Washington 

Temple  of  Justire 

P.O.  Box  41174 

Olympia.  VVA  98504-!  1  "4 

(3601  357-2120 

\K    Hiirtiara  H    .Mien 

.A(iininistrati\  •■  Director 

West  \'irpini,i  Sii[)reme  Court  of  Appeals 

Bmlding  1.  Room  H-lOO 

State  Capitol 

1900  Kanawha  Boulevard  East 

Charleston,  WV  25305 

(304)  558-014") 

Mr.  I.  Denis  Moran 

Iliref  tor  nf  State  Courts 

1 14  Martin  Luther  King  ir.  Blvd..  Rooni  1.1,2 

(Zip  Code  53703) 
P.O.  Box  1688 
Madison.  Wl  5,f~01 -lfi8Bb 
Ib08) 266-6828 

Ms,  Holly  .A   Hansen 
State  Court  ,-\dministrator 
Supreme  Court  of  Wyoming 
Supreme  Court  Building 
2301  C^apitai  .Avenue 
Chevenne,  WY  82002 
(307)  777-7480 

Appendix  D 

SJI  Libraries:  Designated  Sites  and  Contacts 

Alabama 

Supreme  Court  Library 

Mr.  Timothv  A,  Lewis 
State  Law  Librarian 
Alabama  Supreme  Court  Bldg 
300  Dexter  Avenue 
Montgomery.  AL  36104 
(334)  242^347 

Alaska 

Anchorage  Law  Library 

Ms.  Cynthia  S,  Fellows 
State  Law  Librarian 
Alaska  Court  Libraries 
820  W  Fourth  Ave. 

Anchorage.  AK  99501 

(907)  264-0583 

Arizona 

State  Law  Librarv 

Ms.  Gladys  Ann  Wells 

Collection  Development.  Research  Division 

.Arizona  Dept.  of  Librar\  . 

.Archives  and  Public  Records 

State  Law  Library 

1501  W,  Washington 

Phoenix,  AZ  85007 

(602)  542-4035 


Arkansas 

Administrative  Office  of  the  Courts 

Mr,  James  D.  Gingerich 

Director 

Administrative  Office  of  the  Courts 

Supreme  Court  of  Arkansas 

lustice  Building 

Little  Rock.  AR  72201 

(501)682-9400 

California 

Administrative  Office  of  the  Courts 

Mr.  William  C,  Vickrey 
.Administrative  Director  of  the  Courts 
.Administrative  Office  of  the  Courts 
455  Golden  Gate  Avenue 
San  Francisco,  CA  94107 
(415)865-420(1 

Colorado 

Supreme  Court  Library 

Ms.  Lois  Calvert 

Supreme  Court  Law  Librarian 

Colorado  State  (udicial  Building 

2  East  14th  .Avenue 

Denver,  CO  80203 

(303)  837-3720 

Connecticut 

State  Library 

Ms  Denise  D  jernigan 

State  Librarian 

Cunnectirut  State  Library  231  Capital 

.Avenue 
Hartford.  CT  06106 
(860)  566-2516 

Dfla\sare 

.^dmlnistrati\>'  Offii  >■  of  tfip  Courts 

Mr,  Michael  L  M-:  Laiiet^iin 

Deput\  Dire(  tor 

.Administratue  Oftu  e  of  the  Courts 

Carvel  State  Office  Building 

820  North  Fren(  h  Strei'i 

nth  Floor 

P  O  Box  8911 

Wilmington,  DL  19801 

(302)  577-8481 

District  at  Columbia 

Executive  Office.  District  of  Columbia  Cour's 

Ms.  Anne  B  Wirks 

Executive  Officer 

District  of  Columbia  Courts 

500  Indiana  Avenue.  .\  \V    Suite  l.'iOti 

Washington.  DC,  20001 

(202)  879-1700 

Florida 

.Administrative  Offit  e  of  the  Courts 

Ms  Dee  Beranek 

Deputv  State  (AUirts  .A.inv.nistrator 

Florida  Supreme  (^ouii  BiiilHing 

500  South  Duval  Street 

Tallahas.see,  FL  32399-i'n)(i 

[850)922-5081 

C'eorgia 

,^dministraiue  Office  of  the  Courts 

Mr,  Davul  Ratle\ 

Director 

.Administrative  Otfiie  of  the  Courts 

4~  Trinit\  .A\enue.  Suite  414 

Atlanta  C,.\  30334  ■* 


(404)656-5171 

Hawaii 

Supreme  Court  Library 

Ms.  Ann  Koto 

State  Law  Librarian 

The  Supreme  Court  Law  Library 

417  South  King  St..  Room  119 

Honolulu.  HI  96813 

(808)  539-4965 

Idaho 

ADC  ludicial  Education  Library/State  Law 
Library 

Ms.  Beth  Peterson 
State  Law  Librarian 
Idaho  State  Law  Library 
Supreme  Court  Building 
451  West  Stale  St. 
Boise.  ID  83720 
(208) 334-3316 

Illinois 

Supreme  Court  Library 

Ms.  Brenda  Larison 
Supreme  Court  of  Illinois  Library 
200  East  Capitol  Avenue 
Springfield.  IL  62701-1791 
(217) 782-2425 

Indiana 

Supreme  Court  Library 

Mr.  Dennis  Lager 
Supreme  Court  Librarian 
Supreme  Court  Library 
State  House.  Room  316 
Indianapolis.  IN  46204 
(317)232-2557 

Iowa 

Administrative  Office  of  the  Court 

Dr.  lerry  K  Beatty 

Executive  Director 

Judicial  Education  &  Planning 

Office  of  the  State  Court  Administrator 

State  Capital  Building 

Des  Moines.  lA  50319-0001 

(515)281-8279 

Kansas 

Supreme  Court  Library 

Mr  Fred  Knecht 

l.-iw  ;  ibrarian 

Krfi  --rt-  Supreme  Court  Library 

301  Wt^'  :Oth  Street 

TopuKd,  Kb  66612 

(913) 296-3257 

Kentucky 

State  Law  Library 

Ms.  Marge  Jones 
State  Law  Librarian 
State  Law  Library 
State  Capital.  Room  200-A 
Frankfort.  KY  40601 
(502)  564-4848 

Louisiana 

State  Law  Library 

Ms.  Carol  Billings 

Director 

Louisiana  Law  Library 

301  Loyola  Avenue 

New  Orleans.  LA  70112 
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(504) 368-5705 

Lincoln   NE  68509-8910 

Northern  Mariana  Islands 

Maine 

(402)  471-3730 

Supreme  Court  of  the  Northern  Mariana 

State  Law  and  Legislative  Reference  Librarv         S'evada 

Islands 

Ms.  Lynn  E.  Randall 

National  ludic  lal  College 

Honorable  Miguel  Sablan  Demapan 
Chief  Justice 

State  Law  Libranan 

Mr  Randall  Snyder 

Supreme  Court  of  the  Commonwealth  of  the 

43  State  Hou.se  Station 

Law  Librarian 

Northern  Mariana  Islands 

Augusta,  ME  04333 

.National  ludii  lal  College 

P.O.  Box  2165  CK 

(207) 287-1600 

(udicial  College  Building 

Saipan.  MP  96950 

Maryland 

University  of  Nevada 

(670)  236-9700 

State  Law  Librar\- 

Reno.  NV  89550 
(775)  784-6747 

Ohio 

Mr,  .Michael  S  Miller 

Supreme  Court  Library- 

Director 

New  Hampshire 

Mr  Paul  S.  Fu 

Maryland  State  Law  Library 

New  Hampshire  Law  Library 

Law  Librarian 

Court  of  Appeal  Building 
361  Rowe  Boulevard 
Annapolis.  MD  21401 

Ms.  Christine  Swan 
Law  Librarian 

Supreme  Court  Law  Library 
Supreme  Court  of  Ohio 
30  East  Broad  Street 

(410)  260-1430 

New  Hampshire  Law  Library 

Columbus.  OH  43266-0419 

Massachusetts 

Supreme  Court  Building 
One  Noble  Drive 

(614)  466-2044 

Middlesex  Law  Library 

Concord,  NH  03301-6160 

Oklahoma 

Ms,  Sandra  Lindheimer 

(603)  271-3777 

Administrative  Office  of  the  Courts 

Librarian 

New  Jersey 

Mr,  Howard  W,  Conyers 

Middlesex  Law  Library 

.Administrative  Director  of  the  Courts 

Superior  Court  House 

New  Jersey  State  Library 

1915  North  Stiles.  Suite  305 

40  Thorndike  Street 

Ms.  Marjorie  Garwig 

Oklahoma  City.  OK  73105 

Cambridge.  MA  02141 

Supervising  Law  Librarian 

(405)  521-2450 

(617)  494-4148 

New  Jersey  State  Law  Library 

Oregon 

Michigan 

Michigan  (udicial  Institute 

185  West  State  Street 

P.O.  Box  520 
Trinton.NI  08625-0250 

.Administrative  Office  of  the  Courts 
Ms,  Kingsley  W,  Click 

Mr  Kevin  Bcwlmg 

(609)  292-«230 

State  Court  Administrator 

Director 

Office  of  the  State  Court  Administrator 

Michigan  Judicial  Institute 

New  Mexico 

Supreme  Court  Building 

222  Washington  Square  North 

Supreme  Court  Library 

Salem.  OR  97310 

PO,  Box  302U5 

(503)  986-5900 

Lansing.  MI  48909 

Mr.  Thaddeus  Bejnar 

(317) 334-7805 

Librarian 

Pennsylvania 

Supreme  Court  Library 

Slate  Library  of  Pennsylvania 

Minnesota 

Post  Office  Drawer  L 

Ms.  Kathy  Hale 

State  Law  Librarv  (Minnesota  j 

jdicial  Center)     Santa  Fe.  NM  87504 

State  Justice  Depository- 
State  Library  of  Pennsylvania 

Mr   Marvin  R   .Anderson 

(505)  827-4850 

State  Law  Librarian 

A/pur  Yrtrk 

Collection  Management 

Supreme  Court  of  Minnesota 

I'ICffw     1  L/J  JV 

Room  G— 48  Forum  Building 

25  Constitution  .A-.enue 

Supreme  Court  Library 

P  O  Box  1601 

St   Paul,  M\  55155 

Ms.  Colleen  Stella 

Harrisburg,  PA  17105-1601 

(612)  297-2084 

Principal  Law  Librarian 

(717) 787-5718 

Mississippi 

New  York  State  Supreme  Court  Law  Library 

Puerto  Rico 

Mississippi  ludiLial  College 

Onondaga  County  Court  House 
401  Montgomery  Street 

Office  of  Court  Administration 

Mr,  Leslie  lohnson 

Syracuse.  NY  13202 

Alfredo  Rivera-Mendoza.  Esq. 

Director 

(315)  435-2063 

Director,  .Area  of  Planning  and  Management 

L'niversit\  of  Mississippi 

Office  of  Court  Administration 

P  0   Box  8850 

North  Carolina 

PO  Box  917 

University,  MS  38677 

Supreme  Court  Library 

HatoRey.  PR  00919 

(601) 232-5955 

Mr.  Thomas  P.  Davis 

Rhode  Island 

Montana 

Librarian 

Roger  Williams  University 

State  Law  Librar\' 
Ms,  ludith  Meadows 

North  Carolina  Supreme  Court  Librarv 
P.O.  Box  28006 

Ms,  Gail  Winson 
Director  of  the  Librarv 

State  Law  Libranan 

State  Law  Librarv  of  Montana 

2  East  Morgan  Street 
Raleigh.  NC  27601 

Roger  Williams  University 
School  of  Law  Library 

215  North  Sanders 

(919)  733-3425 

10  Metacom  Avenue 

Helena,  MT  59620 

North  Dakota 

Bristol,  RI  02809 

(4061 444-3660 

Supreme  Court  Library 

South  Carolina 

\ebraska 

Ms,  Marcella  Kramer 

Coleman  Karesh  Law  Library-  (University  of 

Administrative  Office  of  the  Co 

^-''^                         Assistant  Law  librarian 

South  Carolina  School  of  Law) 

Mr,  (oseph  C,  Steele 

Supreme  Court  Law  Library 

Mr.  Steve  Hinckley 

State  Court  .Administrator 

600  East  Boulevard  Avenue,  Dept   182 

Library'  Director 

Administrative  Office  of  the  Co 

urts  Prnhatmn      2nd  Floor,  ludicial  Wing 

Coleman  Karesh  Law  Library 

State  Capitol  Building.  Room  1 

220                          Bisman  k.  ND  5850,5-0540 

U.  S.  C.  Law  Center 

Post  Office  Box  98910 

(7011   (28-2229 

University  of  South  Carolina 
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Columbia.  SC  29208 
(80,1)  777-,S944 

South  Dakota 

State  Law  Library 

Librarian 

,500  East  Capitoi 

Pierrp.  .South  Dakota  ,t7.501 

(605)  773-4898 

Tt-nncssep 

Ti-nnessee  State  Law  Librarv 

Honorable  Cornelia  A  Clark 

Direc  tor 

.^dmin^stratl\■^'  Otfii  c  ut  the  Courts 

Tennessee  Supreme  ('oiirt 

51 1  I  nion 

Nashville.  T'N  ,i724:}-Of.07 

(615)  741-2687 

7>'va.s 

State  Law  Library 

Ms.  ka\  S(  hleuter 
Dirertor.  Slate  Law  Lit)rarv 
P.O.  Box  12367 

.•\ustin.  TX  78711 
(512)  46,3-1  "J2 

(  '  .S    \'iriiin  /.s/f;;i(is 

Library  of  the  'I'erritori.il  Court  mI  the  V'lrvjm 
Islands  (St,  Thomas) 

Ms.  Cl-nda  L   Lake 

Court  .Xiinunistralnr 

I'erntiirud  ( ^(jurt  of  the  \iruiii  Islands 

Post  Oftic  e  Box  70 

("hariotte  .Amalie.  St.  i  homas 

r,S   \  irgm  lslan()s  0(1804 

(  t,ih 

I  lab  Slate  |udii  lal  .Adnunivlratioii  l.itir.iiA 

Ms.  Det3bie  {Christiansen 

I'lah  State  ludii  lal  .AdnHnistratioii  L;iii.ii\ 

.\dministrati\e  Office  of  the  C  Courts 

450  South  Slate 

P  O    Box  140241 

Salt  Lake  Ci!\,  IT  84  1  14-024  1 

(801  j  533-6,(71 

\'rrniiiiil 

.Supreme  (  aiiirt  ut  Vfrmont 

Mr   Paul  I    DoiniNdii 
Law  Librarian 
Department  ot  Libraries 
109  Stale  Street 
Monlpelier,  V  f  1)51)09 
(802) 828-32~8 

\')rt;(;?;(j 

.\dministr.iti\e  Ofbc  e  of  the  Courts 

Mr   Robert  \    Baldwin 

State  ICourt  .-Xdmmistrator 

Supreme  (Court  of  Virginia 

100  North  Ninth  Street.  3rd  Floor 

Richmond.  VA  23219 

(804)  786-f)455 

Washingtnn 

Washington  State  Law  Librarv 

Ms,  Di^borah  Norwood 
Slate  Law  Librarian 
Washington  Stale  Law  Library 
Temple  of  [ustii  e 
PO.  Box  40751 
Olympia.  WA  98504-4)751 


(360)  357-2136 

U'p.st  Viryjruo 

.Administrate  H  Offi(  e  i  :f  the  Courts 

Law  l^ibrariaii 

West  Virginia  Siijircine  Court  of  Appeals 

State  Capitol 

1900  i^anawha  Boul>'Vdid  East 
Building  1.  Room  L-lOO 
Charleston,  U'\' 25  305 
(304) 558-260" 

lVi,si  onsin 

Slate  Law  Lihrarv 

Ms,  lane  ( ,ol\\  in 

Dire(,tor  nt  l\itiluj  Services 

Stall"  Law  Litjrary 

.no  L   Slate  Capitol 

P.O.  Box  -881 

Madison.  \\  1  53707 

(f>()HI  261-2340 

WMiiiinm  Si,iU'  Law  Library 

-Ms.  Kdlhlefii  B   l-ailson 
Law  Librarian 

WvominG  State  I^tw  Library 
Suprenir  (  ourt  Building 
2,301  ( ,,ipitoi  ,\\enue 
ChexFUine,  W  "»  82002 
(307)  777-7309 

N.-VTIONAL 

•\iui  IK  iin  ludicatiirf  Society 

Ms   (  lar„  Wells 

.\ssist,uit  Imi  information  and  Library 

,Ser\  i(  >"- 
18(1  \oriii  Michigan  Avenue.  #600 
Chii  ago    11,  60601 
I  !12i  558-4)900 

S'lti'inni  (  I  Titer  for  Slate  Courts 

Mv   Pegg\  Rogers 
.\(  qui  sit  K  Ills  .Serials  Librarian 
300  New  [lort  .Xwnue 
WilliamsbiHc;   \  ,\  2  !187-«7<}8 

1757] 259-1H5- 

I)i    Maureen  E.  Conner 

i.\!'i  uti\  1'  Director 

111.'  IKKiri   Proiecl 

MO"  s    H,,rnsiin 

Suitr  3,(0  N  sli.'t 

Last  i„insir..;    Ml  4h823-5239 

151  ■;  ,(5  i    HOO  >■ 

(5  1  ■)  4,t2-  (965  ,i,i\ 

I'-maii    /  muitriu"  iv^ii.cdu 

ucbsitp   http     :irit!  iiisu.edu 

Appendix  E — Illustrative  List  of 
Technical  Assistance  Grants 

The  iol  lowing  list  pr.-sriiis  .'x.i  in  files  of  the 
types  of  lei  hiin  .-it  assislaiu  e  ti  n  w  hich  Slate 
and  lo(  al  (  ourts  i  ,in  reijuest  jiistitiite 
funding  PltMse  I  )!!■<  k  w  iiii  iiiv  IKKITT 
proiei  t  (51  7/353-8603  or  ienttiimsu.edu  for 
inlormation  about  other  SH-supported 
tei  hnu  al  assistanc  e  projects. 

Application  of  Te<hnologv 

Te(,hnolog\  Plan  {Oftii  >■  d!  the  ,Souih  Dakota 
Slate  Court  Admiriisir.itDr   SIl-99-0t.6) 


Children  and  Famdies  in  (ourt 

Expanded  Cnified  Family  Court  (Ventura 
County.  CA.  Superior  Court:  Sn-01-122) 

Trial  Court  Performance  Standards  for  the 
Unified  Family  Court  of  Delaware  (F'amiiy 
Court  of  Delaware:  Sn-«)8-20'>) 


(  ourt  PUinninu    M.inayernenI    and  (  in.ini 


ins 


Job  Classification  and  Pay  Study  ol  the  New 
Hampshire  Courts  (New  Hampshire 
Administrative  Office  of  the  Courts:  SJI- 
98-011) 

A  Model  for  Building  and  Institutionalizing 
judicial  Branch  Strategic  Planning  (12th 
judicial  Circuit.  Sarasota.  FL:  S|I-98-266) 

Strategic  Planning  (Fourth  judicial  District 
Court.  Hennepin  County.  MN:  SII-99-221) 

Differentiated  Case  Management  for  the 
Improvement  of  Civil  Case  Pro<;essing  in 
the  Trial  Courts  of  Texas  (Texas  Office  of 
Court  Administration-  S!I-Qn-222) 

Dispuli    Kesdiution  .iiu!  tlit   f  MHitN 

Evaluating  the  New  Mexico  Court  of  Appeals 
Mediation  Program  (New  Mexico  Supreme 
Court: SH-OO- 122) 

liriproN  ini:  Pub!  II   (  diifutiiH  i   i'!th>   (nuii^ 

Niississippi   I  asK  rori  e  on  i.etHii'r  i  airness  m 
the  Courts  (Mississippi  Administrative 
Office  of  the  Courts:  SII-00-108] 

Analysis  of  the  iuror  Debriefing  Project  (King 
County.  WA.  Superior  Court:  SJI-00-049) 

Impr(n  Int  the  Ciiurf 's  Res  [in  rise  In  r,)rnlt\ 
\  inleni  i 

New  Hampshire  Fatality  Reviews  (New 
Hampshire  Administrative  Office  of  the 
Cx)urts:  SjI-99-1421 

f  (iu(  ation  and   1  i  .ii  niiii;  Im   liti(>.'<s  .md 
Other  Court  Persoiuitl 

Iowa  Supreme  Court  Advisory  Committee  on 
judicial  Branch  Education  (Iowa  Stale 

Court  Administrator's  Offife  SI?-01-20n) 

.\ppendi\  F  —  Illustrative  List  ol  Model 
(urru  uia 

1  tie  lol lowing  list  includes  examples  of 
model  Sjl-supported  currir  ula  that  State 
judicial  educators  may  wish  to  adapt  for 
presentation  in  education  programs  for 
judges  and  other  court  personnel  with  the 
assistance  of  a  judicial  Branch  Education 
Technical  Assistanc;e  Crant.  Please  refer  to 
section  VII. E.  for  information  on  submitting 
a  letter  application  for  a  judicial  Branch 
Education  Technical  Assistance  Crant.  A  list 
of  all  Sjl-supported  education  projects  is 
available  on  the  Sjl  web  site  (http:// 
www.statejustice.org).  Please  also  chet:k  with 
the  jERITT  projecrt  (517/353-8603  or  http:// 
jeritt. msu.edu)  and  your  State  Sjl-designated 
library  (see  Appendix  D)  for  information  on 
other  Sjl-supported  curricula  that  may  be 
appropriate  for  in-State  adaptation. 

.Mlernatue  Dispute  kesnluliiiii 

ludiciai  .Seitiemeni  .Manual  li'xaiional  judicial 

College:  SjI-89-089) 
Improving  the  Quality  of  Dispute  Resolution 

(Ohio  State  University  College  of  Law:  Sjl- 

93-277) 
Comprehensive  ADR  Curriculum  for  judges 

(American  Bar  Assotjiation:  SjI-95-002) 
Domestic  Violence  and  Custody  Mediation 

(American  Bar  Association:  SjI-96-038) 
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Court  Coordination 

Bankruptcy  Issues  for  Siate  Trial  Court 
fudges  (American  Bankruptcv  Institute: 
SII-91-027J 

Intermediate  Sanctions  Handbook: 
Experiences  and  Tools  for  Policvmakers 

■  (Center  for  Effectivp  Public  Polirv  I.\A-88- 
NIC-OOl) 

Regional  Conference  Cookbook  A  Prai  tical 
Guide  to  Planning  and  Presenting  a 
Regional  Conference  on  State-Federal 
ludicial  Relationships  (IS  Court  of 
Appeals  for  the  9th  Circuit:  Sn-'-l2-08:'l 

Bankruptcy  Issues  and  Domestic  Relations 
Cases  (American  Bankruptcv  Institute:  SJI- 
96-17t) 

Court  Management 

Managing  Trials  Effectively:  A  Program  for 
State  Trial  judges  (Nationaf  Center  for  State 
Courts/National  ludicial  College:  SII-87- 
066.06".  SII-H9-054  055.  S[I-91-€25/026) 

Caseflrjw  .Management  Prim  iples  and 

Prat  ti(  es  (Institute  for  Court  Manage-ment/ 
National  C^enter  for  State  Courts:  Sn-87- 
0.56) 

A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited  lurisdiction 
Courts  (National  Center  for  State  Courts: 
SIl-90-0.52) 

Managerial  Budgeting  in  the  Courts; 
Performance  Appraisal  in  the  Courts; 
Managing  Change  in  the  Courts;  Court 
\utomation  Design;  Case  Management  for 
Trial  judges;  Trial  Court  Performance 
Standards  (Institute  for  Court  Management/ 
Nationaf  Center  for  State  Courts:  SII-91- 
043) 

St.engthening  Rural  Courts  of  Limited 
lurisdiction  and  Team  Training  for  [udges 
and  Clerks  (Rural  justice  Center:  S|I-9(>- 
014.SII-91-O82) 

lnterbranf:h  Relations  Workshop  (Ohio 
ludicial  Conference;  SJl-92-079) 

Integrating  Trial  Management  and  Caseflow 
Management  (lustice  Management 
Institute:  SiI-93-214) 

Leading  Organizational  ('hange  ((California 
Administrative  Office  of  the  Courts:  SII- 
94-4)68 1 

Privacy  Issues  in  Computerized  Court  Record 
Keeping:  An  Instructional  C.uide  for  (udges 
and  ludicial  Educators  (National  ludicial 
College:  SII-94-01.t) 

Managing  Mass  T(jrt  CJises  (National  judicial 
College:  SII-94-141) 

Employment  Responsibilities  of  State  Court 
judges  (National  ludicial  College;  SjI-95- 
025) 

Caseflow  Management;  Resources.  Budget, 
and  Finance;  Visioning  and  Strategic 
Planning;  Leadership;  Purposes  and 
K-'sponsibilities  of  Courts;  Information 
Management  Technology;  Human 
Resources  Management;  Educ;ation. 
Training,  and  Development;  Public 
Information  and  the  Media  from  "NAC..M 
Core  Competency  Curriculum  Guidelines" 
(National  Association  for  (Court 
Management:  SII-96-148) 

Dealing  with  the  Common  l^w  Courts:  A 
Model  Currii  ulum  for  judges  and  Court 
Staff  (Institute  for  Court  Management/ 
NHtiDiitd  Center  for  State  (Courts:  S|l-9{>- 
15MI 

Casftlow  .Manaijrnu'n'  frtim     Innovative 
Educational  Pruurdriis  t'lr  lalges  and  Court 


Managers"  (justice  Management  Institute: 
SjI-98-0411 

Courts  and  Communities 

Reporting  on  the  Courts  and  the  Law 

(American  ludicature  Society:  SII-88-014) 

Victim  Rights  and  the  Judiciary:  A  Training 
and  Implementation  Project  (.National 
Organization  for  Victim  Assistance:  SlI- 
89-083) 

National  Guardianship  Monitoring  Project: 
Trainer  and  Trainee's  Manual  (.American 
Association  of  Retired  Persons  SII-91- 
013) 

Access  to  justice:  The  Impartial  [urv  and  the 
Justice  System  and  When  Implementing 
the  Court-Related  Needs  of  Older  People 
and  Persons  with  Disabilities:  An 
Instructional  Guide  (National  judicial 
College:  SIl-91-054) 

You  Are  the  Court  System:  A  Focus  on 
Customer  Service  (Alaska  Court  System: 
Sn-94-048) 

Serving  the  Public:  A  Curriculum  for  Court 
Employees  (American  Judicature  So(  ietv: 
SJl-96^0) 

Courts  and  Their  Communities:  Local 

Planning  and  the  Renewal  of  Public  Trust 
and  Confidence;  A  California  Statewide 
Conference  (CCalifomia  Administrative 
Office  of  the  Courts;  SJI-98-008) 

Charting  the  Course  of  Public  Trust  and 
Confidence  in  Our  (Courts  (Mid-Atlanli( 
Association  for  Court  Management:  SII-9H- 
208) 

Trial  Court  judicial  Leadership  Program: 
judges  and  Court  Administrators  Serving 
the  Courts  and  (Community  (National 
Center  for  State  Courts:  Sji-98-268) 

Public  Trust  and  Confidence  (Arizona  Courts 
Association:  SjI-99-063) 

Criminal  Process 

Search  Warrants:  A  Curric:ulum  Guide  for 
Magistrates  (American  Bar  .Association 
Criminal  lustice  Section:  Sjl-88-035) 

Diversity,  Values,  and  .Altitudes 

Troubled  Families.  Troubled  judges 
(Brandeis  University:  SJl-8»-071) 

The  Crucial  Nature  of  Attitudes  and  Values 
in  ludicial  Education  (National  (Council  of 
juvenile  and  Family  Court  judges;  SH-'to- 
058) 

Enhancing  Diversity  in  the  (Court  and 
Community  (Institute  for  Court 
Management/National  Center  for  State 
(Courts:  Sjl-91-043) 

Cultural  Diversity  Awareness  in  Nebraska 
Courts  from  Native  American  Alternatives 
to  Incarceration  Project  (Nebraska  I'rban 
Indian  Health  (Coalition:  SII-9.f-fl28) 

Raf:e  Fairness  and  (Cultural  .Awareness 
Faculty  Development  Workshop  iN.iiinndl 
ludicial  College:  SjI-93-06  i) 

A  Videotape  Training  Program  in  Ethics  and 
Professional  (^Conduct  for  Nonjudicial  (Ciiurt 
Personnel  and  The  Ethics  Fieldbook:  Tor)l 
For  Trainers  (American  judicature  Sorit'i\ 
Sjl-93-068) 

Court  Interpreter  Training  (Course  tor  Spanish 
Interpreters  (International  Institute  of 
Buffalo:  SjI-93-075) 

Doing  justice;  Improving  EqiMlit\  Before  the 
Law  Through  Literature-Based  Seminars 
for  Judges  and  Court  Personnel  f  Brandeis 
University:  SjI-94-019) 


Multi-Cultural  Training  for  judges  and  Court 

Personnel  (St.  Petersburg  Junior  College: 

SfI-95-006) 
Ethical  Standards  for  Judicial  Settlement: 

Developing  a  ludicial  Education  Module 

(American  Judicature  Society:  SJl-95-082) 
Code  of  Ethics  for  the  Court  Employees  of 

California  (California  .Administrative  Office 

of  the  Courts:  SJI  95-245) 
Workplace  Sexual  Harassment  Awareness 

and  Prevention  (California  Administrative 

Office  of  the  Courts:  SJI  96-089) 
Just  Us  On  justice:  .A  Dialogue  on  Diversity 

Issues  Facing  Virginia  Courts  (Virginia 

Supreme  Court:  SJI-96-150) 
When  Bias  Compounds:  Insuring  Equal 

Treatment  for  Women  of  Color  in  the 

Courts  (National  Judicial  Education 

Program:  SJI  96-161] 
When  Judges  Speak  L'p:  Ethics,  the  Public. 

and  the  Media  (American  ludic  ature 

Society;  Sfl-96-152) 

Family  Violence  and  Gender-Related  Violent 
Crime 

National  Judicial  Response  to  Domestic. 
Violenr.e:  Civil  and  CCnininal  Currifula 
(Family  Violence  Prevention  Fund:  SII-87- 
061.  Sj'l-89-070.  SJi-91-055] 

Domestic  \iolenr:e:  .A  (Curriculum  for  Rural 
Courts  (Rural  justice  Center:  SJI-88-fl81) 

ludicial  Training  Materials  on  Spousal 
Support;  ludicial  Training  Materials  on 
(Child  Custody  and  Visitation  (Women 
iudges'  Fund  tor  lustice:  SJI-H9-0621 

!   ndiTst.indmg  Sexual  Violeni  e:  The  Judicial 
Ri-sponsf  to  Stranger  and  Nonstranger 
Rape  and  Sexual  Assault  (National  Jiidic  ial 
Kdnc  ation  Program:  S|l-')2-00.'S.  SJI-98- 
1  iA   \  ideo  curriculum]) 

Diiiirstu  Violence  &  Children:  Resolving 
(  uslndv  and  Visitation  Disputes  (Family 
\  lolcnc  (■  Pri'v^ntion  Fund:  SJI-93-255) 

.\d;uilii  .iting  .Allegations  of  (Child  Sexual 
.Almsc  When  (Custodv  Is  In  Disputi' 
(N.itiuiial  ludii  i.il  Kdiii  alion  Program:  .SJI 
95-<Jl')) 

liindling  (Cases  of  Elder  .\buse: 

Interdisciplinary  Curricula  for  judges  and 
(Court  .Staff  (.Xrncrif  an  Bar  .Xssrx  iation:  .Sjl- 
9.'t-27-;! 

Health  and  S«:ien(:e 

Liu  ironmental  Law  Resoune  Handbook 
(Iniversitv  of  New  Mexico  Institute  tor 
Public   Law:  SIl-92-162) 

.\  ludge's  Dt^skbook  cm  the  Hasic 

I'hilosophies  and  Methods  of  Science: 
Model  (Curriculum  ('.  nucrsitv  of  Nevada, 
Reno:  Sll-97-0301 

Judicial  Education  fur  .Appellate  (Court 
Judges 

Career  W  riting  Program  tor  .\ji[)i'ilate  judges 

(.Anieric:an  Academy  of  liidic  iai  Educ  atiiui; 

SI  1-88-086) 
Civil  and  (Criminal  Procedural  Innovations 

lor  .Appellate  Courts  (Natmnal  (Center  for 

Stale  Courts:  S|l-94-0()2) 

ludicial  Branch  Education:  Faculty  and 
Program  Development 

The  Leadership  Institute  In  ludicial 

Education  and  The  .Adyanc:ed  Leadership 
Institute  in  judicial  Education  University 
of  Memphis:  SjI-91-021) 
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Fa(  Liltv  Dt'M'Irjpmeiil  liistrui  tioiial  Program" 
from  (Curriculum  Re\  icw  (Natioiia!  IuHif:ial 
College:  Sn-?ll-0:i9) 

Rpsourr  e  Manual  and  Training  ffu  ludii  lal 
Education  Mentors  (National  .Association 
of  State  iudicial  Educators;  Sli-95-23:i) 

Institute  for  Faculty  Exceileni  e  in  fudii  inl 
Education  (National  C.ountil  ot  Iu\(>niit' 
and  Familv  Court  ludges:  811-96-4)42; 
University  of  Memphis   S|I-t)l-202) 

Orientation.  .Mentoring,  and  Continuing 
Professional  Education  of  Judges  and  Court 
Personnel 

Legal  Institute  for  Special  and  Limited 

Jurisdiction  ludges  (.National  ludu  lal 

College:  SII-89-04:?.  511-91-040!  , 

Pre-Bench  Training  for  New  ludges 

(.American  Iudit;ature  Society   811-90-028) 
.A  L'nified  Orientation  and  Mentoring 

Program  for  .New  Judges  of  All  .Arizona 

Trial  Courts  (.Arizona  Supreme  C'ourt   SH- 

90-078) 
Court  Organization  and  Stnu  ture  (Institute 

for  Court  Management  Nationdi  (Center  tor 

State  Courts:  811-91-04  <| 
Iudicial  Review  of  .Admmistrative  .Ageni  \ 

Decisions  (National  ludu  lal  CCnilegt-   811- 

91-080] 
New  Emplovee  Orientation  Fa(  ilitators  Guide 

[Minnesota  Supreme  Court:  511-92-155) 
Magistrates  Correspondence  Course  (Alaska 

Court  Svstem.  SiI-92-156) 


Coniputer-.Assisted  Instruction  for  Court 
Em[)loyees  (I'tah  Administrative  Office  of 
the  Courts:  SIl--'t4-o;_ 

Bench  Trial  SkilU  .i:h'  Dci-if.inor:  An 
Interactive  Mam, ri!    NmC   ::i:I  Judicial 
College:  S!I  94-058) 

Ethu.al  Issui's  in  the  Election  of  Judges 
(National  Iudicial  College:  SJI-94-142) 

Caseflow  Management:  Resources.  Budget. 
and  Finanie:  Visioning  and  Strategic 
Planning;  Leadership;  Purposes  and 
Responsibilities  of  Courts;  Information 
Management  Ter  hnologv :  Human 
Resources  Management,  h(i,:i  .ition. 
Training,  and  Uevelopmeni,  Public 
Information  and  the  Mt'dia  from  "NACM 
(Core  Conipetf  ni  \  (    :rru,ulum  Guidelines' 
(National  Ass'.i  uiUi":  t'lr  Court 
Management    8n 9t.    ]ah 

Inninative  Apfir.ai  fif^  •,    i:T;prnving 
(  4inijie!en(  :f's  of  General  Jurisdiction 
ludges  i.Nalmnal  Iudicial  College:  SJI-98- 
001) 

Caseflow  Management  from  "Innovative 
Edu(  dtional  Programs  for  Judges  and  Court 
Managers    [lustK  >  Management  Institute: 

SII-9H-^}4  1 
juveniles  and  Families  in  (Court 

F;in<iamental  Skills  Training  Curriculum  for 
luvenile  Probation  Officers  (National 
Council  of  Juvenile  and  Familv  Court 
ludges:  SJI-90-01 7) 

Child  Support  Across  State  Lines:  The 
Uniform  Interstate  Family  Support  Act 


from  Uniform  Interstate  Family  Support 
Act:  Development  and  Delivery  of  a 
Judicial  Training  Curriculum  (ABA  Center 
on  Children  and  the  Law:  SJI  94-321) 
Juvenile  Justice  at  the  Crossroads:  Literature- 
Based  Seminars  for  Judges.  Court 
Personnel,  and  Community  Leaders 
(Brandeis  University:  SJI-99-150) 

Slralei;n    and  I  iitiin-s  ClanninL 

Minding  the  Courts  into  tfie  Ivventieth 

Century  (Michigan  Judicial  Institute:  S|l- 

89-029) 
An  Approach  to  Long-Range  Strategic 

Planning  in  the  Courts  (Center  for  Public 

P   '     V  'Studies:  SJI-91-045) 

Substance  Abuse 

Effective  Treatment  for  Drug-Involved 
Offenders:  A  Review  &  Synthesis  for  Judges 
and  Court  Personnel  (Education 
Development  Center,  Inc.:  SJI-90-051) 

Ck>od  Times.  Bad  Times:  Drugs.  Youth,  and 
the  Judiciary  (Professional  Development 
and  Training  Center.  Inc.:  SJI-91-095) 

Gaining  Momentum:  A  Model  Curriculum  for 
Drug  Courts  (Florida  Office  of  the  State 
Courts  Administrator:  SJI-94-291) 

Judicial  Response  to  Substance  Abuse: 
Children.  Adolescents,  and  Families 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJl-95-030) 
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Appendix  G 


SJI|  Scholarship  Application 


This  application  doa^  noc  ler'  ?  .1,  j  re^iurafiori  jor  '.he  course    Please  contact  the  education  provider 


APPUCANT  LNFORMATION: 


I.  .\ppbcxnt  .Name 


Tjst) 


Posiuon 


Fir>(; 


(Ml) 


3.  Name  or  Coun 


■4.  .\ddrcss 


SUTtvP  O  Box 


C.tY 


3.  Telephone  No. 


6.  Congressional  Distnct. 


Zip  Code 


PROGRAM  L\FOR>LVTION: 


7.  Course  Name 


8.  Course  Daces; 


9.  Course  Provider 


10.  Locauon  Offered 


ESTL>LVTED  EXPE^NSESr 


fPttOit  notr.  Sdjoiantips  an  lanued  to  tuioon  and  cransporution  expmsc  to  andfnm  the  site  o/tJM  coun*  up  to  a  maxtmum  of  S  1,300) 


Tmuon,  S 


Tnnsponation   S . 


''Airfare,  train  fare,  or  1/  you  plan  to  drive,  an  amount 
equai  to  the  approximate  distance  arui  mileage  rate  ) 


Amount  Requested.  $. 


.Arc  you  seeking/have  you  rccc-.vc  J  x  sc.-.jiirsrjp  tor  this  course  from  another  source? 
D  Yes      D  No         If  so.  please  spcciT.- Lhc  ■lourccis)  md  imounc5(s)  


Form  SI  (9/99) 
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SJl    Scholarship  Application 


PAGE  2 


ADDITIONAL  INFORMATION: 


Ptecue  attach  a  currrnt  resume  or  profeatnnai  summary,  ar\d  provide  thr  tnformultcn  r^queited  b^/,  u.' 
rfou  may  attach  additional  pages  if  ne<:tssur\  , 

1.  Please  dcscnbc  your  need  to  acquire  the  skills  and  knowledge  aught  sr,  t.^s  course 


2.  Please  descntsc  how  this  course  wUl  benefit  vou,  vom  ccjun  inJ  ;hc  mj;c  ^     -ur^  eTc-iilv. 


3-  Is  there  an  cducauonal  program  currentiV  available  through  your  State  on  ihis  ;opn.  ' 


4.  Arc  State  or  local  funds  available  to  support  your  anendancc  at  the  proposed  ccmrsc' 
If  so,  what  amountCs)  will  be  provided' 


5.  How  long  have  you  served  as  a  judge  or  coun  manager' 

6.  How  long  do  you  anticipate  serving  as  a  judge  or  court  manager,  assuming  reelection  or  rcappoirstincr.: 

Q     0-1  year  Q     2-4  years  Q     5-7  years  D     8-lOvears  D     11- -.cars 

7.  What  continuing  professional  education  programs  have  you  anended  in  the  post  year'  Please  mfiicate  w( 
were  mandatory  (M)  and  which  were  non-mandatory  (V). 


STATEMENT  OF  APPUCANT  S  COMMITMENT 


If  a  scholarship  is  awarded,  I  will  share  the  skills  and  knowledge  I  have  gained  with  my  coun  coUeoj^es 
locally,  and  if  possfl>le.  Statewide,  and  I  will  siibmit  an  evahiatlon  of  the  educational  program  to  the 
State  Justice  Institute  and  to  the  Chief  Justice  of  my  State. 


Stgjururc 


Please  return  this  form  and  Form  5-2  to 

Scholarship  Coordinator,  State  Justice  Institute,  l650  King  Street  Suite  600  .■Mcxand.'-a  '>  irgvr.^a  ; :  ^  l  -i 
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SJH  Scholarship  Application 


Concurrence 


Name  of  Chjef  Justice  (or  Chief  Justice  s  Designee) 


have  reviewed  the  application  for  a  schoianrjp  to  anend  the  program  enutled 


prepared  by 


Name  of  Applicant 


and  concur  in  ics  submission  to  the  Sute  Justice  Lnsunate.  The  applicant's  participation  in  the  program 
would  benefit  the  State,  the  applicant  s  absence  to  attend  the  program  would  not  present  an  undue  hard- 
ship to  the  court;  public  funds  arc  not  available  to  enable  the  applicant  to  attend  this  course;  and  receipt 
of  a  scholarship  would  not  diminish  the  amount  of  funds  made  available  by  the  Sate  for  judicial  branch 
education. 


Signatvire 


Name 


riUe 


Date 


Form  S2  (9/99) 
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Appendix  H 


(Form  E) 


STATE  JUSTICE  INSTITUTE 


LINE-ITEM  BUDGET  FORM 


For  Concept  Papers.  Judicial  Branch  Education  Technical  A-s.-^istancf  &  Technical 

Assistance  Grant  Request? 


Category 

Personnel 

S.JI  Funds 

$ 
$ 
$ 
$ 

$ 
$ 
$ 
$ 
$ 
$ 

Cash  Match 

$ 

In-Kir 

$ 

$ 
$ 
$ 

$ 

d  Match 

Fringe  Benefits 

$ 

ConsultantyContractual 

Travel 

Equipment 

$ 
$ 

$ 

Supplies 

$ 

$ 

$ 

Telephone 

$ 

Postage 

Pnnting/Photocopying 

Audit 

$ 
t 

$ 
$ 
$ 

— 

$. 
$ 

$ 

Other 

Indirect  Costs  (%) 

$ 



$ 

$ 

TOTAL 

$ 

$ 

PROJECT  TOTAL 

$_ 

Financial  assistance  has  been  or 
sources: 

will  be 

sought 

for  this 

project  from 

the  following 

other 

*  Concept  papers  requesting  an  accelerated  award,  Judicial  Branch  Education  Technicai 
Assistance  grant  requests,  £ind  Technical  Assistance  grant  requests  should  be  accompanied 
by  a  budget  narrative  explaining  the  basis  for  each  line-item  listed  in  the  proposed  budget 
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Appendix  I 


(Form  B) 


The 


STATE  JUSTICE  INSTITUTE 


Certificate  of  State  Approval 


Name  of  Sure  Supreme  Ccuri  or  Designated  Agency  or  Council 


has  reviewed  the  apphcation  entitled 


prepared  by 


Name  of  Applicant 


approves  its  submission  to  the  State  Justice  Institute,  and 


(1 


agrees  to  receive  and  administer  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


11 


designates 


Name  of  Tnal  or  Appellate  Court  or  Agency 


as  the  entity  to  receive,  administer,  and  be  accoxintable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


Sirgnature 


Date 


Same 


Tide 
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INSTRUCTIONS 


The  State  Justice  Act  requires  that: 

Each  apphcation  for  funding  by  a  State  or  local  court  shall  be  approved,  c 
with  State  law,  by  the  State's  Supreme  Court,  or  its  designated  agency  op 
which  shall  receive,  administer,  and  be  accountable  for  ail  funds  a-.varded 
Institute  to  such  courts.   42  U.S.C.  10705ib)(4). 


;te: 


FORM  B  should  be  sizned  bv  the  Chief  Judi^e  or  Chief  J  j  ^tij-^  of  :r.-  >r.i:.'  :-  -^r--.— p 
Court,  or  by  the  director  of  the  designated  agency  or  chair  of  the  designated  co unci; 
If  the  designated  agency  or  council  differs  from  the  designee  listed  m  Appendix  I  to 
the  State  Justice  Institute  grant  Guideline,  evidence  of  the  new  or  additional 
designation  should  be  attached. 

The  term  "State  Supreme  Court'  refers  to  the  court  of  last  reson  of  a  State 
"Designated  agency  or  counal"  refers  to  the  office  or  judicial  body  which  is 
authorized  under  State  law  or  by  delegation  from  the  State  Supreme  Court  to 
approve  applications  for  funds  amd  to  receive,  administer  and  be  accountable  for 
those  funds. 


I-R  Doi  .  Ill -J'lOHl  f-ilf,l  I0~'i-<)1.  a  4,"")  ,iml 
BILLING  CODE  6820-SC-C 


VOL 


6iS 


ISS 

1 
9 


\ 


OC 


1 


2001 


Wednesday, 
October  10.  2001 


Part  rv 


Department  of 
Health  and  Human 
Services 


Administration  for  (  hildrcn  and  Families 

Administration  for  Native  Americans: 
Availabilitv   of  Financial  Assistance;   Notiie 


Federal  Register/ Vol.  66.  No.  196 /Wednesday.  October  10,  2001 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  .. 

Administration  for  Children  and 
Families 

I 

[Program  Announcement  No.  93587-2002] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans.  ACF.  DHHS. 

ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  in  assuring  the 
survival  and  continuing  vitality  of  their 
Native  American  languages. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANAJ  announces  the 
availabilitv  of  Fiscal  Year  2002  funds 
and  other  available  funds  for  Native 
American  language  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  assist  applicants  in  designing  pro|ects 
which  will  promote  the  survival  and 
continuing  vitality  of  Native  American 
languages.  The  Administration  for 
Native  Americans  advises  all  applicants 
that  grant  awards  made  under  this 
announcement  will  have  a  September 
30.  2002  project  Start  Date  Applicants 
should,  therefore  develop  projects  that 
begin  no  earlier  than  this  date  The 
closing  date  for  this  announcement  is 
April  5.  2002 

Application  Kit  Application  kits 
approved  by  the  OMB  under  control 
number  0980-0204.  which  expires  April 
30.  2003  The  application  kit  contains 
the  necessarv  forms  and  instructions  to 
apply  for  a  grant  under  this  program 
announcement  Application  kits  may  be 
obtained  from  .\.NA  training  and 
technical  assistance  providers   .-KNA 
employs  contractors  to  provide  short- 
term  training  and  technical  assistance 
(T/TA)  to  eligible  applicants.  T'TA  is 
available  under  these  contracts  for  a 
wide  range  of  grant  application  needs: 
however,  the  contractors  are  not 
authorized  to  write  applications  The 
(T/TA)  is  provided  at  no  cost.  The  .-XNA 
Providers  serve  six  areas  divided  as 
follows: 

Area  I — Eastern  ser\es  federally 
recognized  Tribes  in  AL.  AR.  CTT,  DC, 
DE,  FL,  GA,  IL,  IN,  KY,  LA.  MA.  MD. 
ME.  MI.  MN,  MS,  NC.  NH,  NI.  NY,  OH. 
PA.  RJ,  SC,  TN,  VA,  VT,  WI  and  VW 

Area  n — Central  serves  federallv 
recognized  Tribes  in  AZ.  CO.  lA,  KS. 
ND,  NE,  NM,  MO,  MT,  OK.  SD,  UT,  \VY. 
NV,  ID  and  TX 


Area  III — Western  serves  federally 
recognized  Tribes  in  CA,  OR  and  WA. 

Area  IV-Alaska  serves  all  eligible 
applicants  in  .\K. 

Area  V — Pacific  serves  all  eligible 
applicants  in  Hawaii  (HI)  and  the 
Pacific  Islands  of  .American  Samoa  (AS). 
Guam  (GU).  .Northern  Mariana  Islands 
(MP),  and  Palau  (PVV). 

Area  VI — National  serves  all  eligible 
applicants  on  the  mainland  United 
States  not  ser\  ed  by  providers  for  areas 
1  through  5.  This  includes  non-federally 
recognized  Tribes.  I 'rhan  Indians,  off- 
reservation  rural  Indian  communities. 
Native  .Americans  served  through  non- 
federally  recognized  urban  and 
consortia  arrangements  and 
organizations  serving  Native  Hawaiians 
and  Pacific  Island  Natives  living  on  the 
Mainland. 

ANA  employs  contracting  firms  to 
provide  short-term  training  and 
technical  assistance  (T'T.A)  to  clients  in 
the  six  identified,  geographical  regions 
which  are  served  by  ANA.  The  ANA 
training  and  technical  assistance  (T/TA) 
contractors  and  their  Geographic  Areas 
are: 

Geographic  Area  I 

Eastern 

Native  American  Management 
Services,  Inc..  Tonva  Parker.  Project 
Director.  6858  Old  Dominion  Drive, 
Suite  302,  McLean.  Va.  22101.  (703) 
821-2226.  Fax (703) 821-3680  or  (703) 
821-8626.  Toll-free  l  (800)  388-7670,  E- 
mail:  nams<&'namsinc  org 

Geographic  Area  II 

Central 

R|S  &  Associates.  Inc..  Dr  Robert  J. 
.Swan.  C.E.O  .  RRl,  Box  694,  BoxElder, 
Mt.  59521.  (406)  395-4727,  Fax  (406) 
395-4759.  Toll  free  1  (888)  838-4757. 
Website:  http://www  rjsinc.org/ 
region2.html.  E-mail:  rjsinc@rjsinc.org 

Geographic  Area  111 

Western 

Development  Associates.  Inc..  E. 
Robles.  Project  Director,  1475  North 
Broadwav.  Suite  200,  Walnut  Creek,  Ca. 
94596,  (925)  935-971 1 ,  Toll-free  1  (800) 
666-9711.  Fax  (925)  935-0413,  Website: 
http://www.devassoc.com/ana/ 
index.htm.  E-mail:  ana3@devassoc.com 

Geographic  Area  IV 

Alaska 

Native  American  Management 
Services,  Inc.,  P. J.  Wilkins-Bell,  Project 
Director.  11723  Old  Glenn  Highway, 
Suite  201,  Eagle  River.  AK  (907)  694- 
5711,  Fax  (907)  694-5775  Toll-free  1 


(877)  770-6230,  E-mail:  pibell@gci.com. 
http://www.anaalaska.org 

Geographic  Area  V 

Pacific 

Development  Associates.  Inc..  Tom 
Torres.  Project  Director  33  South  King 
Street.  Suite  315.  Hontilulu.  Hawaii 
96813.  (808) 536-7767.  Fax  (808) 536- 
7797  Toll-free  numbers:  Inter-island  1 
(888)  950-7747.  American  Samoa  633- 
1719,  Guam  1  (866)  505-1551.  Email: 
ana5@devassoc.com 

Geographic  Area  VI 

National 

RJS  &  Associates,  Inc..  Dr.  Robert  J. 
Swan,  C.E.O..  RR  1,  Box  694,  Box  Elder. 
Mt.  59521,  (406)  395-4757,  Fax  (406) 
395-4759,  Toll-free  1  (888)  838-4757. 
Website:http://www. rjsinc.org/ 
region6.html.  E-mail:  rjsinc@rjsinc.org 

The  printed  Federal  Register  notice  is 
the  only  official  program 
aiuiouncement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Announcement  are  accurate 
and  complete;  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

DATES:  The  closing  date  for  submission 
of  applications  is  April  5.  2002, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Cooper.  Native  American 
Program  Specialist,  Department  of 
Health  and  Human  Services. 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade. 
Mail  Stop  HHH  348F.  Washington,  DC 
20447,  telephone:  (202)  690-5787  or  1- 
877-922-9262,  Fax:  (202)  690-7441,  or 
e-mail:  scooper^acf.dhhs.gov. 

Part  I:  Supplementary  Information 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  fiscal  year 
2002  financial  assistance  to  eligible 
applicants  for  the  purpose  of  assisting 
Native  Americans  in  assuring  the 
survival  and  continuing  vitality  of  their 
languages.  Financial  assistance  awards 
made  under  this  program 
announcement  will  be  on  a  competitive 
basis  and  the  proposals  will  be  reviewed 
against  the  evaluation  criteria  in  this 
announcement.  Approximately 
$2,000,000  in  Fiscal  Year  2002  has  been 
allocated  for  category  I  and  II  grants.  For 
Category  I,  Planning  Grants  (project 
length:  12  months),  the  funding  level  for 
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a  budget  period  of  12  months  will  be  up 
to  560,000.  For  Categor>-  II.  Design  and/ 
or  Implementation  Grants  (project 
length:  up  to  36  months),  the  funding 
level  for  a  budget  period  of  12  months 
will  be  up  to  5150,000.  In  accordance 
with  current  agency  policies.  ANA  may 
fund  additional  highly  ranked 
applications  if  additional  funds  become 
available  prior  to  the  next  competition 

ANA  continues  a  \aricty  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
mav  only  have  one  acti\e  ANA  grant 
awarded  from  a  competiti\  e  area  at  an\' 
time.  Therefore,  while  eligible 
applicants  may  compete  for  a  Native 
American  language  grant  in  either  of  the 
two  categories,  an  applicant  ma\'  onK' 
submit  one  application  and  no  applicant 
may  receive  more  than  one  Native 
American  language  grant  All  applicants 
are  stronglv  encouraged  to  provide  a 
retirement  plan  fringe  benefit  for  grant- 
funded  emplovees'  salaries  up  to  fi\e  (5J 
percent.  Applicants  must  include 
sufficient  funds  for  principal 
representatives,  for  example;  the  chief 
financial  officer  or  project  director,  from 
the  applicant  organization  to  travel  to 
one  post-award  grant  training  and 
technical  assistance  conference.  This 
expenditure  is  mandatory'  for  new  grant 
recipients  and  optional  for  grantees  that 
have  had  ANA  grants  in  the  past. 

Continuing  for  fiscal  year  2002.  under 
the  goals  of  the  Executive  Order  on 
tribady  controlled  colleges  and 
universities  (TCU's),  TCU's  may  now 
independentlv  apply  for  an  ANA  CiranI 
without  impacting  the  eligibility  of  the 
Tribe  to  apply.  Previously,  only  one 
application  was  accepted,  either  from 
the  Tribe  or  the  TCU.  Now  both  the 
Tribe  and  the  TCU  may  compete  for  and 
receive  ANA  grants  at  the  same  time,  in 
the  same  program(s).  Ongoing  for  fiscal 
vear  2002,  are  two  White  House 
initiatives  relating  to  Hawaiians  and 
Pacific  Islanders,  and  People  with 
Disabilities.  In  accordance  with  the 
Executive  Order  on  Asian  American  and 
Pacific  Islanders,  ANA  encourages 
greater  participation  from  Hawaiian  and 
Pacific  islander  communities.  The 
Executive  Order  on  People  with 
Disabilities  encourages  all  communities 
to  address  the  needs  of  people  with 
disabilities  in  all  programs  in 
accordance  with  the  Americans  with 
Disabilities  Act  (ADA).  ANA  encourages 
all  Native  communities  to  address  the 
needs  of  People  with  Disabilities  in  all 
aspects  of  their  programs.  ANA  also 
encourages  greater  participation  from 
Native  organizations  serving  People 
with  Disabilities 


B  Background 

The  Congress  has  recognized  that  the 
history  of  past  polit  ios  of  the  United 
.States  tf>war(i  Indian  and  other  Native 
American  languagi's  has  resulted  in  a 
dramatic  deiTcasc  in  the  number  of 
Native  American  languages  that  h<ne 
survived  over  the  past  500  years. 
Consequenth  .  the  Nati\e  American 
Languages  Act  (Title  1.  Pub.  L.  101^77) 
was  enacted  to  address  this  decline. 
This  legislation  in\('sted  the  United 
Stales  government  with  the 
respcmsibility  to  work  together  with 
Native  Americans  to  ensure  the  survival 
of  cultures  and  languages  unique  to 
Native  America.  This  law  declared  that 
it  is  the  policy  of  the  United  States  to 
"preserve.  protec:t  and  promote  the 
rights  and  freedom  of  Native  Americans 
to  use.  practice  and  de\-e!np  Native 
American  languages  "  While  the 
Congress  made  a  significant  first  step  in 
passing  this  legislation  in  1990,  it 
served  onlv  as  a  declaration  of  policy. 
No  program  initiatives  were  proposed, 
nor  anv  funds  authorized  to  enact  anv 
significant  programs  in  furtherance  of 
this  policv.  In  1992.  (Congressional 
testimony  provided  estimates  that  of  the 
several  hundred  languages  that  once 
existed,  about  150  are  still  spoken  or 
remembered  toda\    Howe\  er.  only  20 
are  spoken  by  persons  of  all  ages.  30  af 
spoken  bv  adults  of  all  ages,  about  60 
are  spoken  by  middle-aged  adults,  and 
45  are  spoken  by  the  most  elcierK    In 
response  to  this  testimony,  the  (Congress 
passed  the  Native  American  Languages 
Act  of  1992  (the  Act).  Pub   L.  102-524. 
to  assist  Native  Americans  in  assuring 
the  survival  and  continuing  vitality  of 
their  languages.  Passage  of  the  Act  was 
an  important  second  step  in  attempting 
to  ensure  the  sur\i\'al  and  (  nntinuation 
of  Native  languages,  as  it  pr(i\ides  the 
basic  foundation  upon  which  the  tribal 
nations  can  rebuild  their  ei  iinnmn 
strength  and  rich  cultural  diver'^ilv 
While  the  Federal  government 
recognizes  that  substantial  loss  of  Native 
American  languages  over  the  past 
several  hundred  vears.  the  nature  and 
magnitude  of  the  status  of  Native 
American  languages  will  be  better 
defined  when  eligible  applicants  under 
the  Act  have  completed  language 
assessments  The  Administration  for 
Native  Americans  (ANA)  believes  that 
the  responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  Tribes,  Alaska  Natn  e 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  its  leadership  are 
responsible  for  determining  goals. 
setting  priorities,  and  planning-and 


implementing  programs  that  support  the 
community's  long-range  goals. 
Therefore,  since  preserving  a  language 
and  ensuring  its  continuation  is 
generally  one  of  the  first  steps  taken 
toward  strengthening  a  group's  identity, 
activities  proposed  under  this  program 
aiuiouncement  will  contribute  to  the 
social  development  of  Native 
communities  and  significantly 
contribute  to  their  efforts  toward  self- 
sufficiency. 

The  Administration  for  Native 
Americans  recognizes  that  eligible 
applicants  must  have  the  opportunity  to 
develop  their  own  language  plans, 
technical  capabilities,  and  access  to  the 
necessary  financial  and  technical 
resources  in  order  to  assess,  plan, 
develop  and  implement  programs  to 
assure  the  survival  and  continuing 
vitality  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
have  specialized  knowledge  and 
capabilities  to  address  specific  language 
concerns  at  various  levels.  This  program 
announcement  reflects  these  special 
needs  and  circumstances. 

C  ANA  Program  and  Administrative 
Policies 

Applicants  must  comply  with  the 
following  programmatic  policies: 

•  Funds  will  not  be  awarded  for 
projects  addressing  dead  languages.  For 
purposes  of  this  announcement,  dead 
languages  are  those  languages  that  are 
no  longer  spoken  by  any  tribal  member 
or  community  member 

•  The  Commissioner  shall  determine 
thr  rcpositorv'  for  copies  of  products 
from  Native  .American  language  grants 
funded  under  this  program 
announcement.  At  the  end  of  the  project 
period,  products  or  project  models  of 
Native  American  languages  grants 
funded  by  this  program  aruiouncement 
should  be  sent  to  the  designated 
ri'positor>'.  Federally  recognized  Indian 
Tribes  are  not  required  to  comply  with 
this  condition. 

Applicants  must  comply  with  the 
following  adn^inistrative  policies; 

•  Current  \,iti\f'  American  language 
grantees  whose  grant  project  period 
extends  beyond  September  30.  2002,  or 
\%hn  have  requested  an  extension  of  the 
grant  project  beyond  that  date,  are  not 
eligible  to  apply  for  a  grant  under  the 
same  program  area.  Current  Native 
.American  language  grantees  with 
protect  periods  beyond  September  30, 
2002.  mav  not  compete  for  additional 
Native  American  language  grants. 

•  Applu.ants  for  Category  I  may 
propose  IJ  !i'  !"  Ill'  nth  projects; 
applicants  tor  (,dti'gor\  II  may  propose 
lip  to  36-month  projects. 
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•  Applicants  must  describf  a  locallv 
determined  strategy  to  carry  out  d 
proposed  pro|ect  with  fundable 
objectives  and  activities 

•  An  application  from  a  federally 
recognized  Tribe.  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  soverning  bod\'  of  the  Tribe 
or  organization 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 
tribally-authorized  divisions  of  a  larger 
Tribe,  unless  the  application  includes  a 
tribal  resolution  which  clearly 
demonstrates  the  Tribe  s  support  of  th*^ 
project  and  the  Tribes  understanding 
that  the  other  applicants  projec  t 
supplants  the  Tribe's  authority  to 
submit  an  application  under  the  Native 
.American  languages  program  both  for 
the  current  competition  and  for  the 
duration  of  the  approved  grant  period. 
should  the  application  be  funded 

•  If  a  federally  recognized  Tribe  or 
Alaska  Native  village  chooses  not  to 
applv.  it  mav  support  another 
applicant's  project  (e.g..  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  includf-  a  tribal 
resolution  that  clearlv  demon.strates  the 
Tribe's  approval  of  tfie  project  and  the 
Tribe's  understanding  that  the  other 
applicant  s  project  supplants  the  Tribe's 
authorit\'  to  submit  an  applit  ation 
under  the  Native  American  languages 
program  both  for  the  current 
competition  and  for  th<'  duratmn  of  the 
approved  grant  period.  <hnuld  the 
application  be  funded 

•  ANA  will  onlv  acc:ept  one 
application  that  serves  or  impacts  a 
reservatum.  Tribe,  or  Native  .American 
community 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service  s  flRSi  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  nr  bv 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled 

•  If  the  applicant,  other  than  a  Tribe 
or  an  Alaska  Native  Village  government. 
is  proposing  a  proiect  benefiting  Native 
Americans  or  Native  Alaskans,  or  both 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 


FUiard  representative  of  the  community, 

applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  nf  the  individuals  serving  on  a 
non-profit  applic:ant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  a  current  or  past  member  of  the 
community  to  be  served:  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  sery«!d. 

•  Organizations  incorporating  in 
American  Samoa  are  cautioned  that  the 
Samoan  government  relies  exclusively 
upon  IR.S  determinations  of  ntm-profit 
status:  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  the 
purpose  of  eligibility  for  ANA  funds. 

•  CJrantees  must  provide  at  least  20 
percent  of  the  to'al  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions.  Therefore,  a  project 
requesting  SlOO.tKK)  in  Federal  funds 
must  provide  a  mat(  h  of  at  least  S2.5.000 
(20%  of  the  total  approved  Si  25.000 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resourc:es  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match 

As  per  45  CFR  part  74.2,  In-Kind 
contributions  are  defined  as  "the  value 
of  non-cash  contributions  provided  bv 
non-Federal  third  parties.  Third  party 
in-kind  contributions  mav  be  in  the 
form  of  real  property,  equipment, 
supplies  and  other  expendable  property. 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program." 

In  addition  it  ma\  include  other 
Federal  funding  sources  where 
legislation  or  regulations  authorize 
using  specific  types  of  funds  for  match: 
examples  follow:  Indian  ("hild  Welfare 
funds,  through  the  Department  of 
Interior:  Indian  .Self-Determination  and 
Edu(  ation  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and  Community  Development 
Blo(  k  Grant  fvinds,  through  the 
Department  of  Housing  and  Urban 
Development.  An  itemized  budget 
detailing  the  applicant's  non-Federal 
share,  and  its  source(s).  must  be 
in(  luded  in  an  application. 

If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Gost  Agreement  must  be 
included  in  the  application. 


A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  originating  from 
American  Samoa.  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Public  Law  95-134,  as 
amended  (48  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  under  5200,000 
(including  in-kind  contributions). 
Therefore,  for  the  grants  under  this 
Native  American  language  program,  no 
match  is  required  for  grants  to  these 
insular  areas. 

D.  Proposed  Projects  To  Be  Funded 

Category  I — Planning  Grants 

The  purpose  of  a  Planning  Grant  is  to 
conduct  an  assessment  and  to  develop 
the  plan  needed  to  describe  the  current 
status  of  the  language(s)  to  be  addressed 
and  to  establish  community  long-range 
goaJ(s)  to  ensure  its  survival.  Project 
activities  may  include,  but  are  not 
limited  to: 

•  Data  collection,  compilation, 
organization  and  description  of  current 
language  status  through  a  "formal" 
method  (e.g.  work  performed  bv  a 
linguist,  and/or  a  language  survey 
conducted  by  community  members)  or 
an  "informal"  method  (e.g.  a 
community  consensus  of  the  language 
status  based  on  elders,  tribal  scholars, 
and/or  other  community  members): 

•  Establishment  of  community  long- 
range  language  goals;  and 

•  Acquisition  of  necessary  training 
and  technical  assistance  to  administer 
the  project  and  achieve  project  goal(s). 

Category  II — Design  and/or 
Implementation  Grants 

The  purposes  of  Design  and/or 
Implementation  Grants  are  (1)  so  Tribes 
or  communities  may  design  and/or 
implement  a  language  program  to 
achieve  their  long-range  goal(s);  and  (2) 
to  accommodate  where  the  Tribe  or 
community  is  in  reaching  their  long- 
term  language  goal(s).  Applicants  under 
Category  II  must  be  able  to  document 
that: 

(a)  Language  information  has  been 
collected  and  analyzed,  and  that  it  is 
current  (compiled  within  36  months 
prior  to  the  grant  application); 

(b)  The  community  has  established 
long-range  language  goals;  and 

(c)  Community  representatives  are 
adequately  trained  so  that  the  proposed 
project  goals  can  be  achieved. 

Category  II  applications  may  include 
purchasing  specialized  equipment 
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(including  audio  and  video  recording 
equipment,  computers,  and  software) 
necessaiA'  to  achieve  the  project 
objectives.  The  appHcant  must  hilly 
justify  the  need  for  this  equipment  and 
explain  how  it  will  be  used  to  achieve 
the  project  objectives  Thia  types  of 
projects  ANA  may  fund  under  Category 
II  include;  but  are  not  limited  to: 

•  Establishment  and  support  of  a 
community  Native  American  language 
project  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  teaching  of  Native 
American  language  skills  from  one 
generation  to  another; 

•  Establishment  of  a  project  to  train 
Native  Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages: 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  a 
project  to  train  Native  Americans  to 
produce  or  participate  in  television  or 
radio  programs  to  be  broadcast  in  Nati\  e 
American  languages;  and 

•  Compilation.  tran.scription  and 
analvsis  of  oral  testimony  to  record  and 
preser\e  Native  American  languages. 

E.  Eligible  Applicants 

•  The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia: 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations: 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects: 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States): 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 


Guam,  American  Samoa.  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
located  on  the.se  islands  or  in  the  Unitpd 
States;  and 

•  Tribally  controlled  community 
colleges,  tribally  controlled  post- 
secondar>'  vocational  institutions;  and. 

•  Native  controlled  colleges  and 
universities  located  in  Hawaii.  Guam, 
American  Samoa.  Palau.  or  the 
Commonwealth  of  the  Northern  Mariand 
Islands  which  ser\e  Native  American 
Pacific  Islanders 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs 

Further  information  on  eligihilitv 
requirements  is  presented  in  Part  1-C. 
ANA  Program  and  Administrative 
Policy.  Some  important  poiit  ics  found 
in  Part  I  are  highlighted  as  follows 

Current  ANA  Native  American 
language  grantees  whose  grant  project 
period  ends  on  or  before  September  30. 
2002  are  eligible  to  apply  for  a  grant 
award  under  this  program 
announcement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award'  document 

Applicants  for  new  grants  mav  net 
have  a  pending  request  to  extend  their 
existing  grant  bevond  September  30, 
2002. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  thf= 
application  at  the  time  of  submission 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IR.S)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  (  ode  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  Tribe  in  which  the  corporation 
or  association  is  domiciled 

If  the  applicant,  other  than  a  Tribt-  m 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Alaska  Natives,  or  both,  it 
must  provide  assurance  that  its  dulv 
elected  or  appointed  board  of  direc  tors 
is  representative  of  the  community,  to 
be  ser\'ed.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  communi)\ 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  sen.'ing  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories 
(1)  A  current  or  past  member  of  the 
community  to  be  served:  (2)  a 


prospective  participant  or  beneficiary  of 
the  project  to  be  funded:  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  ser\'ed.  A  list  of  board 
members  with  this  information 
including  tribal  or  Village  affiliation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
v\  ill  only  accept  one  application  that 
ser\es  or  impacts  a  reser\'ation.  Tribe,  or 
Native  American  community.  If  a 
federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  to  apply,  it 
may  support  another  applicant's  project 
(e.g.,  a  tribal  organization)  which  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates 
the  Tribe  s  approval  of  the  project  and 
'h(  Tribe's  understanding  that  the  other 
apph(  ant's  project  supplants  the  Tribe's 
authnritv  to  submit  an  application 
undtT  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period. 

Participating  Organizations:  If  a  tribal 
organization,  or  other  eligible  applicant, 
decides  that  the  objective  of  its 
proposed  Native  American  language 
project  would  be  accomplished  more 
effectivelv  through  a  partnership 
arrangement  with  a  tribal  school, 
college,  or  university,  the  applicant 
shall  identif>  such  school,  college  or 
universitv  as  a  participating 
nrganizaticin  in  its  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  the  grant. 

F  Grantpe  Share  of  the  Project 

Lrrantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project  The  total  approved  cost  of  the 
project  is  the  sum  nf  the  Federal  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  1-C.  ANA  Program  and 
.\dministrative  Policy. 

.^pplicati(lns  originating  from 
.\iiitTi(  an  Samoa.  Guam,  or  the 
( 'nmmonweaith  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
T()l(d!  of  Public  Law  95-134,  as 
amended  (78  U.S.C.  1469a)  under  which 
HHS  waives  any  requirement  for 
matching  funds  under  $200,000 
jnc  luding  in-kind  contributions). 
Therefore,  for  the  ANA  grants  under 
these  announced  programs,  no  match  is 
required  for  grants  to  these  insular 
areas 
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G.  Review  Criteria  I 

The  proposed  project  should  address 

the  purposes  of  the  \'ati\e  American 
languages  stated  and  described  in  the 
section  IB,  "Background"  of  this 
announcement 

The  evaluation  criteria  below  are 
closely  inter-related.  Points  are  awarded 
only  to  applications  which  respond  to 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  separate  sets  f)f  evaluation 
criteria;  one  set  for  planning  grant 
applications,  the  other  for  design  and/or 
implementation  grant  applications: 

H.  Planning;  Grants 

(1 )  Clurrent  Status  of  Native  American 
LangUage(s)  (15  points) 

The  application  fully  describes  the 
current  status  of  Native  American 
languagels)  in  the  community.  Since 
obtaining  this  data  mav  he  part  of  the 
planning  grant  application  being 
reviewed,  applicants  can  meet  this 
requirement  by  explaining  their  current 
language  status  and  providing  a  detailed 
description  of  any  circumstances  or 
barriers  which  have  prevented  the 
collection  of  communitv  language  data. 
If  documentation  e.xists.  describe  it  in 
terms  of  current  language  status. 

(2)  Goals  and  Available  Resources  {25 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status. 

(b)  The  application  explains  how  th* 
community  and  the  tribal  government 
(where  one  exists)  intends  to  achieve 
these  goals.  The  type  of  community 
served  will  determine  the  type  of 
documentation  necessary  to 
demonstrate  participation.  All  Tribes 
and  communities,  however,  must 
indicate  in  their  application  how  they 
intend  to  involve  elders  and  other 
contmunity  members  in  their  projects 
and  include  them  in  development  of 
language  goals  and  strategies  and  in 
evaluation  of  protect  outcomes.  Ways  to 
demonstrate  community  and  tribal 
government  support  for  the  project 
include: 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occurred  in  project 
planning; 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 


community  support  for  tribal 
resolutions;  and 

•  Minutes  of  community  meetings. 
tribal  presentations  and  discussion 
forums; 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project. 
explain  how  the  project  was  originated, 
state  who  the  intendpd  beneficiaries 
will  be.  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  describe  their 
memhfTship  ■uicj  define  how  the 
organization  operates. 

(c)  Available  resources  {other  than 
ANA  and  the  nun-federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  bv  letters  of 
commitment  of  resources,  and  not 
"letters  of  support" 

•  "Letters  of  support  '  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
establish  the  authenticity  of  other 
resources,  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

•  "Letters  of  commitment"  are 
binding  and  specify  the  nature,  amount 
and  conditifjns  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds.  These 
resources  ma\  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
.\ppli(  ant  statements  that  additional 
funding  will  be  sought  from  other 
.specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources 

•  Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  d(jes  not  fund  will  be 
financed  through  other  sources.  For 
example.  ANA  does  not  fund 
construction  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  university, 
documentation  of  this  commitment 
must  be  included  in  the  application. 

(3)  Profect  Objectives.  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work.  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  languagels). 


More  specifically,  together  they  will 
achieve  for  the  Tribe  or  community's 
language  goals  for  the  proposed  project. 
Each  Objective  Work  Plan  clearly 
describes; 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers; 

•  Measurable  or  quantifiable  results 
or  outcomes; 

•  How  the  results  or  outcomes  relate 
to  the  community's  long-range  goals  or 
the  establishment  of  those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  be 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective;  and 

•  What  the  next  steps  may  be  after  the 
Planning  project  is  completed. 

(4)  Organizational  Capabilities/ 
Qualifications  (20  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  the 
successful  management  of  projects  of 
similar  scope  by  the  organization  and  or 
by  the  individual  designated  to  manage 
the  project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  budget  of  the  application. 
Position  descriptions  very  clearly 
describe  the  position  and  its  duties  and 
clearly  relate  to  the  personnel  staffing 
required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  cany 
out  the  proposed  activities.  Either  tke 
positioa  descriptions  or  the  resumes 
contain  the  qualifications,  and/ or 
specialized  skills,  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  ideRtified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  i^ive 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
ANA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Identifies  and  explains  each  line 
item,  with  a  well-written  justification, 
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in  the  budget  categories  in  Section  B  of 
the  Budget  Information  of  the 
application,  including  the  applicant's 
non-Federal  share  and  its  source. 
Applicants  from  American  Samoa, 
Guam,  and  the  Northern  Mariana 
Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share 
since  the  level  of  funding  available  for 
the  grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resoiirces  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project:  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  expenditure 
is  mandatory  for  new  grantees  and 
optional  for  grantees  that  have  had  an 
ANA  grant  in  the  past.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  Where  implemented,  includes  an 
employee  fringe  benefit  budget  that 
provides  grant-funded  employees  with  a 
retirement  plan  in  addition  to  Social 
Security.  The  applicant  is  strongly 
encouraged  to  provide  a  retirement  plan 
fringe  benefit  for  grant-funded 
employees'  salaries  up  to  five  (5) 
percent. 

ANA  supports  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  0MB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  An  alternate  proposal  may  be 
submitted  for  review  and  approval 
during  grant  award  negotiations. 
Alternate  proposals  may  include  the  use 
of  Individual  Retirement  Accounts, 
Money  Purchase  Pension  Plans,  Defined 
Benefit  Pension  Plans,  Combination 
Plans,  etc. 


II.  Design  and/or  Implementation 
Grants 

ID  Current  Status  of  \ati\e  Ampriran 
languagelsl  110  points} 

(a)  The  application  fully  describes  the 
current  status  of  the  Native  .American 
language  to  be  addressed;  current  status 
is  defined  as  data  compiled  within  the 
previous  48  months  The  description  of 
the  current  status  minimally  includes 
the  following  information: 

•  Number  of  speakers. 

•  Age  of  speakers 

•  Gender  of  speakers, 

•  LeveUs)  of  fluency 

•  Number  of  first  language  speakers 
(Native  language  as  the  first  language 
acquired). 

•  Number  of  second  language 
speakers  (Native  language  as  the  second 
language  acquired) 

•  Where  Native  language  is  used  [e.g. 
home,  court  system,  religious 
ceremonies;  church,  media,  school, 
governance  and  cultural  activities). 

•  Source  of  data  (formal  and/or 
informal) 

•  Rate  of  languagi  loss  or  gain. 

(b)  The  application  fully  describes 
existing  community  language  or 
language  training  programs  and  projects, 
if  any,  in  support  of  the  Native 
.American  language  to  be  addressed  by 
the  proposed  project  Existing  programs 
and  projects  may  be  formal  (e.g  .  wurk 
by  a  linguist,  and/or  language  survey 
conducted  by  community  members)  or 
"informal"  [e.g.,  a  communitv 
consensus  of  the  language  status  based 
on  elders,  tribal  scholars,  and/ or  uther 
community  members). 

The  description  should  answer  the 
following;  (1)  Has  applicant  had  a 
community  language  or  language 
training  program  within  the  last  48 
months?  (2)  Within  the  last  10  years'  If 
so.  fully  describe  the  program(sl.  and 
include  the  following; 

•  Program  goals. 

•  Number  of  program  participants 

•  Number  of  speakers 

•  Age  range  of  participants  (eg.,  0-5, 
6-10,  11-18,  etc.). 

•  Number  of  language  teachers. 

•  Criteria  used  to  acknowledge 
competency  of  language  teachers 

•  Resources  available  to  the  applicant 
(e.g.  valid  grammars,  dictionaries,  and 
orthographies  or  describe  other  suitable 
resources). 

•  Program  achievements 

If  applicant  has  never  had  a  language 
program,  a  detailed  explanation  of  what 
barriers  or  circumstances  prevented  the 
establishment  of  a  community  language 
program  should  be  included 


(2)  Goals  and  Available  Resources  (20 
points) 

(a)  The  application  describes  the 
proposed  project's  long-range  goals  and 
strategies,  including: 

•  How  the  specific  Native  American 
long-range  community  goal(s)  relate  to 
the  proposed  project;  and 

•  How  the  goal(s)  fit  within  the 
context  of  the  current  language  status; 

•  A  clearly  delineated  strategy  to 
assist  in  assuring  the  survival  and 
continued  vitality  of  the  Native 
American  language';  addressed  in  the 
communitv 

(b)  The  applicdiion  explains  how  the 
community  and  the  tribal  government 
(where  one  exists)  intend  to  achieve 
these  goals.  The  type  of  community 
ser\  ed  will  determine  the  type  of 
documentation  necessary  to 
demonstrate  participation.  All  Tribes 
and  communities,  however,  must 
indicate  in  their  application  how  they 
intend  to  involve  elders  and  other 
community  members  in  their  projects 
and  include  them  in  development  of 
language  goals  and  strategies  and  in 

e\  aluation  of  project  outcomes.  Ways  to 
demonstrate  community  and  tribal 
government  suppon  for  the  project 
include 

•  A  resolution  from  Tribes  or  tribal 
organizations  stating  that  community 
involvement  has  occurred  in  project 
planning. 

•  Community  surveys  and 
questionnaires,  including  those 
developed  to  determine  the  level  of 
community  support  for  tribal 
resolutions;  and 

•  Minutes  of  community  meetings. 
tribal  presentations  and  discussion 
forums 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project. 
explain  how  the  project  was  originated. 
state  who  the  intended  beneficiaries 
will  be  and  describe  how  the  recipients 
will  ac  tuallv  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  descnbe  their 
membership  and  define  how  the 
organization  operates,  (c)  Available 
resources  (other  than  ANA  and  the  non- 
federal share]  which  will  assist  and  be 
coordinated  with  the  pro|ect  are 
described  These  resources  should  be 
documented  bv  letters  of  commitment  of 
resources,  and  not  "letters  of  support". 

•  "Letters  of  support"  merely  express 
another  organization  s  endorsement  of  a 
proposed  pro)Pct  Such  support  letters 
and  related  documentation  do  not 
indicate  a  binding  commitment,  do  not 
establish  the  authenticity  of  other 
resources,  and  do  not  offer  or  bind 
spec:ific  resources  to  the  project. 
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•  "Letters  of  commitment"  are 
binding  and  specif\-  the  nature,  amount 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  handed  with  ANA  hinds  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources. 

•  Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  proiect  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources  For 
example.  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  hinded  with  .\NA 
grant  funds 

If  the  applicant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college  or  universitv, 
documentation  of  this  commitment 
must  be  included  in  the  application 

(3)  Project  Obiectives,  Approach  and 
Activities  (30  points) 

The  proposed  objectives  in  the 
Objective  Work  Plan(s)  relate  to  the  goal 
to  ensure  the  survival  and  continuing 
vitality  of  Native  American  ianguagels) 
More  specifically,  together  thev  will 
achieve  for  the  Tribe  or  community  s 
language  goals  for  the  proposed  project. 
If  the  project  is  for  more  than  one  vear 
the  application  includes  Objective  Work 
Plans  for  each  year  (budget  period! 
proposed.  Each  Objective  Work  Flan 
clearly  describes: 

•  The  tribal  government's  and 
community's  active  involvement  in  the 
continuing  participation  of  Native 
American  language  speakers, 

•  Measurable  or  quantifiable  results 
or  outcomes: 

•  How  they  relate  to  the  communitv's 
long-range  goals  or  the  establishment  of 
those  goals; 

•  How  the  project  can  be 
accomplished  with  the  available  or 
expected  resources  during  the  project 
period; 

•  How  the  main  activities  will  hp 
accomplished; 

•  Who  specifically  will  conduct  the 
activities  under  each  objective:  and 

•  How  the  project  will  be  completed, 
become  self-sustaining,  or  be  financed 
by  other  than  AN.-\  funds  at  the  end  of 
the  project  period. 


(4)  Organizational  capabilities/ 
Qualifications  (15  points) 

The  management  and  administrative 
structure  of  the  applicant  is  explained. 
Evidence  of  the  applicant's  abilitv  to 
manage  a  project  of  the  proposed  scope 
is  well  defined.  The  application  clearly 
demonstrates  the  successful 
management  of  projects  of  similar  scope 
bv  the  organization  and  or  by  the 
individual  designated  to  manage  the 
project. 

Position  descriptions  and/or  resumes 
of  key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and/or  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearlv  relate 
to  the  personnel  staffing  required  to 
ac:hieve  the  project  objectives 

Resumes  demonstrate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  proposed  activities  Either  the 
position  descriptions  or  the  resumes 
contain  the  qualifications,  and/or 
specialized  skills,  nec:essar\'  for  overall 
qualit\  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  encouraged  to  givp 
preference  to  Native  Americans  in  hiring  staff 
and  contracting  services  under  an  approved 
.\NA  grant. 

(5)  Budget  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which:  Identifies  and  explains 
each  line  item,  with  a  well -written 
justification,  in  the  budget  categories  in 
Section  B  of  the  Budget  information  of 
the  application,  including  the 
applicant's  non-Federal  share  and  its 
sour<:e.  .Applicants  from  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands  are  not  required  to 
provide  a  20°n  match  for  the  non- 
Federal  share  since  the  level  of  funding 
available  for  the  grants  would  not 
invoke  a  required  rnatch  for  grants  to 
these  insular  areas  Therefore, 
applicants  from  these  insular  areas  may 
not  have  points  reduced  for  the  lack  of 
matching  funds.  Thev  are,  however. 
exper  ted  to  coordinate  and  organize  the 
deliverv  of  anv  non-ANA  resources  they 
propose  for  the  project,  as  are  all  ANA 
applicants. 

Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project.  Requests  funds  that 
are  appropriate  and  necessary  for  the 


scope  of  the  proposed  project.  Includes 
sufficient  funds  for  principal 
representatives  from  the  applicant 
organization  to  travel  to  one  post-award 
grant  training  and  technical  assistance 
conference.  This  expenditure  is 
mandatory  for  new  grant  recipients  and 
optional  for  grantees  that  have  had  ANA 
grants  in  the  past.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

Where  implemented,  includes  an 
employee  fringe  benefit  budget  that 
provides  grant-funded  employees  with  a 
retirement  plan  in  addition  to  Social 
Security,  The  applicant  is  strongly 
encouraged  to  provide  a  retirement  plan 
fringe  benefit  for  grant-funded 
employees'  salaries  up  to  five  (5) 
percent. 

ANA  supports  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  An  alternate  proposal  may  be 
submitted  for  review  and  approval 
during  grant  award  negotiations. 
Alternate  proposals  may  include  the  use 
of  Individual  Retirement  Accounts. 
Money  Purchase  Pension  Plans,  Defined 
Benefit  Pension  Plans,  Combination 
Plans,  etc, 

(6)  Evaluation,  Sharing  and  Preservation 
Plans  (15  points) 

The  application  should  include  the 
following  three  plans: 

•  An  "evaluation  plan  "  with  a 
baseline  to  measure  project  outcomes, 
including,  but  not  limited  to.  describing 
effective  language  growth  in  the 
community  (e.g..  an  increase  of  Native 
American  language  use).  This  plan  will 
be  the  basis  for  evaluating  the 
community's  progress  in  achieving  its 
language  goals  and  objectives. 

•  A  'sharing  plan"  that  identifies 
how  the  project's  methodology,  research 
data,  outcomes  or  other  products  can  be 
shared  and  modified  for  use  by  other 
Tribes  or  communities.  If  this  is  not 
feasible  or  culturally  appropriate, 
provide  the  reasons.  The  goal  is  to 
provide  opportunities  to  ensure  the 
survival  and  the  continuing  vitality  of 
Native  languages. 

•  A  "plan  to  preserve  project 
products"  describes  how  the  products  of 
the  project  will  be  preserved  through 
archival  or  other  culturally  appropriate 
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methods,  for  the  benefit  of  futiire 
generations. 

/.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  April  5,  2002. 

/.  For  Further  Information  Contact 

Sheila  Cooper,  Native  American 
Program  Specialist,  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
Mail  Stop  HHH  348F,  Washington.  D.C. 
20447,  telephone:  (202)  690-5787  or  1- 
877-922-9262;  fax:  202-690-7441;  e- 
mail:  scooper@acf.dhhs, gov. 

Part  II:  General  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

A.  Definitions 

•  "Language  preservation"'  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  into  non-use. 

•  "Language  vitality"  is  the  active  use 
of  a  language  in  a  wide  range  of 
domains  of  human  life. 

•  "Language  replication"  is  the 
application  of  a  language  program 
model  developed  in  one  community  to 
other  linguistically  similar 
communities. 

•  "Language  survival"  is  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  wide  range  of  aspects  of  communitv 
life. 

•  "Multi-purpose  community-based 
Native  American  organization"  is  an 
association  and/or  corporation  whoso 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  "Multi-year  project"  is  a  project  on 
a  single  theme  that  requires  more  than 
12  months  to  complete  and  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 


activities  presented  in  chronological 
order  over  a  two  or  three  year  period 

•  "Budget  Period"  is  the  interval  of 
time  (usually  12  months)  mto  which  the 
project  penod  is  divided  for  budgetarv' 
and  funding  purposes. 

•  "Core  admmistration"  IS  fundmg 
for  staff  salaries  for  those  functions  that 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding  For 
example,  the  management  and 
administrative  functions  necessar\'  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration 
and  are,  therefore,  eligible  <  osts. 
Additionally.  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  pruiert 

•  "Real  Property"  means  land 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machiriprx  diiii 
equipment. 

•  "Construction"  is  the  term  that 
specifies  a  project  supported  through  a 
discretionary  grant  or  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

B.  Activities  That  Connot  Bt  Funded 

The  Administration  for  Native 
Americans  does  not  fund 

•  Projects  that  operate  indctinilel)  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  m  which  a  grantee  vMiuiii 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  Tribes  or 
Native  American  organizations  which 
are  otherwise  eligihh-  to  applv  to  .AN.X 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortium),  where  T.  T.\ 
is  necessary  to  carrv  out  project 
objectives  is  acceptable. 

•  The  support  of  on-going  social 
service  delivers'  programs  or  the 
e.xpansion.  or  r:(mtinuation.  of  e.XLsting 
social  service  deliven*  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  t  onstruction 

•  ANA  will  not  fund  objecti\es  or 
activities  for  the  support  of  core 
administration  of  an  organization 

•  Costs  of  fundraising.  including 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 


unallowable  for  purposes  of  coniput.r:^ 
charges  to  Federal  award.',   ihe',  u.u^t  \'P 
treated  as  direct  cost,'-  for  [jiiipuse^  .f 
determining  indirect  cost  rates  They 
must  also  be  allocated  their  share  of  the 
organization  s  mdirect  costs  if  they 
represent  ac:ti\  ities  which:  (1)  Include 
the  salaries  of  personnel;  (2)  occupy 
space,  and  (3)  benefit  from  the 
organizdtHjns  indirect  costs, 

Pruiw  ts  or  activities  that  generally 
VM 11  not  meet  the  purposes  of  this 
announc  ement  are  discussed  further  in 
.Sec  lion  H.  "General  Guidance  to 
.Applicants",  below 

L.  Multi-  Year  Projects 

Onlv  Categon,-  II  'Design  and/or 
Implementation"  projects  may  be 
developed  as  multi-year  projects,  i.e.  for 
up  to  three  years.  The  information  in 
this  section  is  not  applicable  to  Category 
I   planning  projects. 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  12 
to  17  months  to  complete.  It  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies.  A  multi-year  project  cannot 
be  a  series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 
Initial  awards,  on  a  competitive  basis. 
will  be  for  a  one-year  budget  period  (up 
to  17  months),  although  project  periods 
may  be  for  three  years. 

Awards,  on  a  competitive  basis,  will 
be  for  a  one- year  budget  period, 
although  project  periods  may  be  for 
three  years.  Applications  for 
continuation  grants  hinded  under  these 
awards  hpvnnd  the  one-year  budget 
[  (  rino   t   It  within  a  two-to-three  year 
project  period,  will  be  funded  in 
subsequent  years  on  a  non-competitive 
basis.  Continuation  grants  are  subject  to 
the  availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  Therefore,  this  program 
announcement  does  not  apply  to  current 
ANA  grantees  with  multi-year  projects 
that  apply  for  continuation  funding  for 
their  second  or  third  year  budget 
periods. 

D.  Intergovernmental  Review  of  Federal 

Programs 

Fxecutive  Order  12372  or  45  CFR  part 
100  does  not  cover  this  program. 

F.  The  Application  Process 

I   .Appiuatuin  .Submission  by  Mail 

( )ne  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attafhrnents.  must  be  mailed  on  or 
before  the  closing  date  to:  U.S. 
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Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  ACYF/Office  of  Grants 
Management.  370  L'Enfant  Promenade. 
SVV.  Mail  Stop  HHH  326-F. 
Washington.  DC  20447-0002.  Attention: 
Lois  B.  Hodge.  ANA  No  93587-2002 

2.  Application  Submission  by  Courier 

Applications  hand-carried  bv 
applicants,  applicant  couriers,  or  by 
overnight  express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  am   and  4:00  p  m   at:  V.S. 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  ACYF/Office  of  Grants 
Management.  ACF  Mail  Room.  Second 
Floor  Loading  Dock,  .\erospace  Center. 
901  D  Street,  SVV,  Washington.  DC 
20024,  Attention:  Lois  B   Hodge,  ANA 
No. 93587-2002 

3.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement 

All  applicants  should  take  th^' 
following  plants  into  consideration 

•  incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review  ,\pplicants  will  be  notified  in 
writing  of  anv  such  determination  by 
ACF  An  incomplete  application  is  one 
that  is: 

•  Missing  Form  SF  424.     ' 

•  Does  not  have  a  signature  on  Form 
SF424 

•  Does  not  include  proof  of  non-profit 
status,  if  applicabif 

•  The  application  (Form  4241  must  be 
signed  by  an  individual  authorized  (1) 
to  act  for  the  applicant  Tribe  or 
organization,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award. 
including  Native  .American  Program 
statutory  and  regulatorv  requirements 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  Independent  review  panels 
consisting  of  reviewers  familiar  with 
American  Indian  Tribes  and  Natlv^' 
American  communities  and 
organizations,  and  Native  .American 
languages  evaluate  each  application 
using  the  published  criteria  in  this 
announcement  As  a  result  of  the 
review,  a  normalized  numerical  score 
will  be  assigned  to  each  application 

•  Each  Tribe,  Native  American 
organization,  or  other  eligible  applicant 


may  compete  for  one  grant  award  under 
this  program  announcement. 

•  The  .Administration  for  Native 
Americans  will  accept  only  one 
application  for  this  program 
announcement  from  anv  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications  for  this  program 
announcement,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analvsis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act.  all  relt^vant  statutorv  and 
requires  this  program  announcement, 
and  the  availabilitv  of  funds. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  d<u:ument.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

F  The  Review  Process 

1    Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pr^•-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announc;ement;  and, 

•  the  applu.atioii  is  signed  and 
submitted  by  the  deadline;  and 

•  the  application  narrative,  forms  and 
materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  de[)th  evaluation  and  thf!  project 
described  is  an  allowable  type,  (All 
required  materials  and  forms  are  listed 
in  the  Cirant  .Application  Checklist  in 
the  Application  Kit) 

Applications  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  c;riteria  listed 


in  Part  II.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

•  ANA  staff  cannot  respond  to 
requests  for  information  regarding 
funding  decisions  prior  to  the  official 
notification  to  the  applicants. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications  funded 
with  fiscal  year  2002  funds, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  recommendations  for 
improving  the  application. 

3.  Appeal  of  Ineligibility 

Applicants,  who  are  initially 
excluded  from  competitive  evaluation 
because  of  ineligibility,  may  appeal  the 
ANA  decision  of  their  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  their  proposed 
activities  are  ineligible  for  funding 
consideration  The  appeals  process  is 
stated  in  the  final  rule  published  in  the 
Federal  Register  on  August  19.  1996  (61 
FR  42817). 

G.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1 .  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement. 

•  Projects  will  not  be  ranked  on  the 
basis  of  general  financial  need. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  Applicants  must  document  the 
community's  support  for  the  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  Tribes,  a  current  signed  resolution 
from  the  governing  body  of  the  Tribe 
supporting  the  project  proposal  stating 
that  there  has  been  community 
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involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement  For 
all  other  eligible  applicants,  the  tvpe  of 
community  you  ser\'e  will  determine 
the  tvpe  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
members  Tribes,  as  well  as  a  resolution 
from  the  applicant  org^ization.  Other 
examples  of  documentation  include: 
community  surveys;  mmutes  of 
community  meetings;  questionnaires: 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  NativH  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  he.  and  describe  how  the  recipients 
will  actually  benefit  from  the  project 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  language  goals,  and  the 
community's  long-range  goals  or  plan. 

•  The  project  application,  including 
the  Objective  Work  Plans,  must  clearh 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  from  cimcerned 
interests  other  than  the  applicant  should 
be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 

"Resources  Available  to  the  Proposed 
Project."  the  applicant  should  describe 
any  specific  financial  circumstances 
that  may  impact  on  the  project.  Include 
such  circumstances  as  any  monetary  or 
land  settlements  made  to  the  applicant 
and  any  restrictions  on  the  use  of  those 
settlements.  When  the  apphcant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Applications  that  were  not  funded 
under  a  previous  years-closing  date  may 
be  resubmitted.  However,  for 
resubmission  applicants  should  make  a 
reference  to  the  changes  or  reasons  for 
not  making  changes  in  their  current 
ANA  application  which  are  based  on 
the  ANA  panel  review  comments. 

2.  Technical  Guidance 

It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 


Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guidi' 
provides  practical  inforniatiun  and 
helpful  suggestions,  and  is  an  .iid  to 
help  applicants  prepare  ANA 
applications 

•  .Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
applic;ation's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  an 
appli{;atinn.  appjic  ant.s  should  plan  for 
a  project  start  date  apprnximateiy  120 
davs  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administratnin  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency.  If  a  project  could  be 
supported  hv  other  Federal  funding 
sources,  the  applicant  should  fully 
explain  its  reasons  for  not  pursuing 
other  Federal  funds  for  the  project. 

•  For  purposes  of  this  announcement, 
.•\NA  is  using  the  Bureau  of  Indian 
Affairs'  list  of  federally  recognized 
Indian  Tribes  which  intrudes  nonprofit 
Alaska  Native  communit\  entities  or 
tribal  governing  bodies  (IR;\  nr 
traditional  councilsl.  Other  federalK 

rec  ognized  Indian  Tribes,  whu  h  are  not 
included  on  this  list  (e.g..  those  Tribes 
that  have  been  recently  recognized  or 
restored  by  the  L'nited  States  (.(mgress). 
are  also  eligible  to  applv  for  ANA  funds. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthly  staff  guide  for  priii(^(  t 
responsibilities  if  the  applicant  is 
funded. 

•  Applicants  proposing  multi-\edr 
projects  under  Category  II  must  full\ 
describe  each  year's  project  ob|e(  tives 
and  activities  Separate  Objective  Work 
Plans  (OWPs)  must  be  presented  for 
each  project  year  and  a  separate 
itemized  budget  of  the  Federal  and  non- 
Federal  costs  of  the  project  for  each 
budget  period  must  be  included. 

•  Applicants  for  multi-year  projects 
under  Category  II  must  justify  the  entire 
time-frame  of  the  project  [if.  wh\  the 
project  needs  funding  for  more  than  one 
year)  and  clearly  describe  the  results  to 
be  achieved  for  each  objective  by  the 
end  of  each  budget  period  of  the  total 
project  period. 

•  The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.   'Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 


than  one  year  and  an  acquisition  cost  of 
S'i.nnn  nr  month  per  "unit.  '  During 
li'Ui  ti.iti!  n.  ANA  may  delete  such 
expenditures  from  the  budget  of  an 
otherwise  approved  application,  if  not 
fully  justified  by  the  applicant  and 
deemed  not  appropriate  to  the  needs  of 
the  project. 

•  Applicants  are  encouraged  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
and  tabbing  of  the  sections  is  provided. 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required. 

The  Cover  Page  (included  in  the  Kit) 
shbuld  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424.  Block  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 
a  conflicting  length  of  project  period. 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Finan(  idl  Assistance  Award. 

•  Line  Ilia  of  the  Form  424  must 
sp^Hlf^  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  .Applu  ants  may  propose  up  to  a  17- 
mcmth  jimiei  I  period  under  C^tegor\'  I 
and  up  til  .1  ^tl  mnnfh  project  period 
under  Crite^(  r\  U 

4  Projects  or  Activities  that  Generally 

Will  Not  Meet  tJi,.  piirj..-"s  of  this 
AnnduiK  '■iiirii! 

•  Core  a(iniiniMration  functions,  or 
other  activities,  which  essentially 
support  onh  the  applicant's  ongoing 
administrative  functions 

•  Project  goals  which  are  not 
responsive  to  this  program 
announcement. 

•  Proposals  from  consortia  of  Tribes 
that  are  not  spec  die  with  regard  to 
support  from,  and  roles  of.  member 
Tribes.  ANA  expects  an  application 
from  a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
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impacts  and  outcnmes  in  the 
communities  of  its  mpmbrrs 

•  Proposals  from  consortia  ot  Tribt^s 
should  have  mdividual  objectives  that 
are  related  to  the  larger  goal  of  the 
proposed  project.  Project  objectives  nuu 
be  tailored  to  each  consortia  member, 
but  within  the  context  t)f  a  common  goal 
for  the  consortia,  In  situations  where 
both  tribal  consortia  and  a  Tribe  who 
belongs  to  the  consortia  receives  A\A 
fundmg.  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  Tribes 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period   .Ml  projects  funded  bv 
ANA  must  be  completed,  or  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  t^nd  of  the  project 
period,  "Completed"  means  that  thf> 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 
"Self-sustaining"  means  that  a  project 
will  continue  without  outside  resources. 
"Supported  hv  other  than  .ANA  funds" 
means  that  the  |jro|e(  t  will  continue 
beyond  the  ANA  proii-ct  period,  but  will 
be  supporttni  b\  funds  other  thin 

ANA  s 

•  Renovation  or  alteration  unless  it  is 
essential  for  the  protect.  Renovation  or 
alteration  costs  mav  not  exceed  the 
lesser  of  ,S  1,50.000  or  2.5  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  wlio  provide  a  major  role  for 
themselves  in  the  proposed  projec:t  and 
are  not  members  of  the  applicant 
organization.  Tribe  .ir  \  illage. 

H  Piip^'ns')rk  Rfduitmn  At  of  1995 
iPuhhr  Lai\   W-41  r 

The  Program  Narrati\>'  int'irniation 
collection  with  this  Prnor.nn 
.\nnouncement  is  appriivd  umier 
0q80-()204.  Expiration  D.tt.-  04    ^0/2003. 

Puhlii  reporting  burden  for  this 
t  (illectirjn  of  information  is  estimated  to 
average  24,5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 


the  data  needed,  and  reviewing  the 
collection  of  information  An  agencv 
mav  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
( ollection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

/  Receipt  of  Applications 

.Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  E.  The  Application  Process.  The 
Administration  for  Native  Americans 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

.Applications  and  related  materials 
postmarked  after  the  closing  date  will  In^ 
classified  as  late. 

1   Deadlines 

•  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  bv 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services.  .Administration  for 
t^hildren  and  Families.  Afi'i'F'  Office  of 
Grants  Management.  370  I,  Enfant 
Promenade.  SW,  Mail  Stop  HHH  .J2B-F. 
Washington,  D.C.  20447-0002 
Attention:  Lois  B.  Hodge  A.N.A  No. 
93587-2002. 

•  Applicants  are  cautioned  to  rt-quest 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legiblv  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing 

•  Applications  hand  carried  bv 
applicants,  applicant  couriers,  or  bv 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  annount  ed 
deadline  if  they  are  receivt-d  on  or 
before  the  deadline  date  or  postmarked 


on  or  before  the  deadline  date,  Mondav 
through  Friday  (excluding  Federal 
holidays),  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.  at:  U.S.  Department 
of  Health  and  Human  Services, 
Administration  for  Children  and 
Families,  ACYF/Office  of  Grants 
Management.  ACF  Mailroom,  2nd  Floor 
Loading  Dock.  Aerospace  Center.  901  D 
Street,  SW,  Washington.  DC.  20024, 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

•  ACF  cannot  accommodate 
transmission  of  applications  bv  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submissirm 
and  time  of  receipt. 

•  No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  applications 

Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
cimsidered  in  the  current  competition. 

3.  Extension  of  deadlines 

The  Administration  for  (Children  and 
Families  may  extend  an  application 
deadline  for  applicants  affected  bv  acts 
of  God  suc:h  as  floods  and  hurricanes,  or 
when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  f^hief  Grants  Management 
Officer, 

(('.Htciliig  ot  KtMierdl  DomestK   .\ssi>-t,ui(  i> 
['rogrrtm  Numbers:  !).!.fiI2  Native  .American 
Progrdms:  and  9:i,.587  Pnimotiiit;  the  Surv  iviil 
dini  ('ontinuing  \'itiililv  n!  N,il!\t'  ,\nu'M(,an 
Ihiiguagns] 

Dated:  Seplemtier  27.  2001 
l.arry  tJuerrero, 

Artini;  ('i<m!nif>si(>niT.  Adniiniytrution  for 
\'iiti\'i-  Ami'ntnns 

t-K  Drii  ,  1)1-2.542:)  Fil'MJ  lO-'C-oi,  H  4,1  dmi 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7479  of  October  5.  2001 
Death  of  Michael  |.  Mansfield 


By  the  President  of  the  I  nited  States  of  Amerir  a 

A  Proclamation 

As  a  mark  of  respect  for  the  ineniorN  n!  M;<  h.iei  i  Mansfield,  retired  Majority 
Leader  of  the  I'nited  States  Senaie  di;,:  ,\nitMss,i,ior  of  the  United  States 
to  Japan.  I  herebv  orfier^  bv  the  d\;tt:(irit\  \e^tHii  in  me  as  President  of 
the  United  States  bv  the  Constitiituin  .ina  rht-  .^.w'-  of  the  United  States 
of  America,  that  on  the  dav  ol  hi:-  iRterni>'ni  the  il.-.^  of  the  United  States 
shall  be  flown  at  half-staff  at  the  White  F-iouse  ,1:;  i  up.  n  all  public  buildings 
and  grounds,  at  all  mihtarv  poNts  diid  iwivn:  --trt'iii 
vessels  of  the  Federal  (k)vernment  m  the  Di^tri!  t  oi  (n; 
the  United  States  and  its  Territories  and  possession^ 
dav.  I  also  direct  that  the  flag  shdli  Up  flown  dt  ; 
lengths  of  time  at  all  I'nited  States  enitMssies 
and  other  facilities  abroad,  inchidme  ciii  niiiitar\ 
and  stations. 


and  on  all  naval 
tia  and  throughout 
til  sunset  on  such 
staff  for  the  same 
pudtiiir  s  consular  offices, 
f  icilities  and  naval  vessels 


IN   WITNESS   WHEREOF,   I    hd\e   hereunto   spI    rn\    ! 


October,  in  the  vear  of  our  lA-id  t\>.()  thonsdiiil 
of  the  United  States  of  Anient  d  the  '\m>  h.iidrei 


1  this  fifth  day  of 
•.•::■'.  ii  the  Independence 
•wenty-sixth. 


!FK   Oof     (il-.  JSh-4 

l-;U-i:   Hi-'MM  ,1^11    pm| 

Hiihns;  '  i.iii    .il9^-<);~(" 


t^ 
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Proclamation  74R0  of  October  5.  2001 


Fire  Prevention  Week,  2001 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  uf'li  being  of  our  Nation's  citizens  requires  that  families,  communities, 
emergency  workers,  and  health  professionals  work  together  to  ensure  the 
highest  levels  of  public  safety.  This  goal  is  particularly  important  with 
respect  to  fire  prevention.  The  2000  National  Fire  Experience  Survey,  con- 
ducted hi\  thp  Ndfional  Fire  Protection  Association  (NFPA).  reveals  that 
fire  claimed  more  than  4.000  .'\merican  lives  last  year.  In  2000,  fire  killed 
someone  every  130  minutes  and  injured  someone  every  24  minutes.  Fire 
also  takes  a  significant  economic  toll  on  America,  accounting  for  more 
than  .Si  I  billion  in  profiertv  loss  last  year. 

In  the  Inited  States,  fires  caused  by  cooking,  heating,  or  electricity  amount 
to  almost  half  of  all  home  fires.  These  accidental  fires,  though  common, 
are  also  among  the  most  preventable.  Their  high  rates  of  occurrence  point 
U>  the  vital  importance  of  safety  and  knowledge  in  helping  to  prevent  these 
types  of  fires  and  thereby  avoid  the  tragic  deaths  and  serious  injuries  that 
thev  can  cause. 

This  year  marks  the  annual  observance  of  Fire  Prevention  Week,  sponsored 
by  the  National  Fire  Protection  Association.  The  event's  theme,  "Cover  the 
Bases  and  Strike  Out  Fire,"  encourages  children  and  families  to  take  an 
active  role  in  preventing  home  fires  and  the  injuries  and  deaths  they  cause, 
by  conducting  home  fire  safety  inspections  and  preparing  and  practicing 
home  fire  drills  The  NFPA  is  joining  forces  with  the  Federal  Emergency 
Management  .\gencv.  through  the  United  States  Fire  Administration,  and 
with  fire  departments  throughout  the  country  to  raise  awareness  of  the 
leading  c:auses  of  home  fires  and  encourage  the  actions  that  may  be  taken 
to  prevent  them  I  urge  all  Americans  to  learn  more  about  fire  prevention 
and  to  take  steps  to  better  ensure  the  safety  of  our  homes,  places  of  work, 
and  other  public  structures 

During  thi.s  vear's  observance.  I  also  call  on  Americans  to  join  me  in  express- 
ing appre(  lation  for  the  devotion  and  dedication  of  our  Nation's  firefighters 
and  other  eniergencA  response  personnel.  These  brave  men  and  women 
provide  the  first  line  of  emergency  response  to  a  multitude  of  disasters 
and  risk  their  own  secuirity  and  well-being  to  save  the  lives  of  others. 
As  recent  events  in  our  Nation  have  demonstrated,  these  fine  Americans 
trulv  exemplifv  selfless  service  and  heroism.  They  serve  to  make  our  towns, 
cities,  and  communities  safer  places  for  all. 

NOW.  THFKFFOKK.  I.  (;E0RC;E  VV.  BUSH,  President  of  the  United  States 
of  .Amerua,  bv  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  \h^^  I  nited  States,  do  hereby  proclaim  October  7  through  October 
1.1.  2001.  as  Fire  Prevention  Week.  I  call  upon  the  people  of  the  United 
States  to  observe  this  day  with  appropriate  programs  and  activities  and 
to  renew  efforts  to  prevent  fires  and  their  tragic  consequences  for  human 
health  lUui  safet\ 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  m\  hand  'h>  fifth  (iay  of 
October,  in  the  vear  of  our  Lord  two  thousand  one,  and  n*  tfic  in  :f;i«':,dence 
of  the  United  State.s  of  America  the  two  hundrpd  and  twnnt-.  •-.x'ti. 


(^ 


(FR  Df.f.    ni-25fi-5 

Fiif'd  iu-t»-oi.  12  n  [)!!i; 

Biiling  code  3195-0  li' 
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Proclamation  7481  of  October  5,  2001 
German-American  Day,  2001 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  \e<ir,  or.  Or  t(jber  6.  we  recognize  German  Americans  for  their  many 
contributions  to  our  Nation.  From  the  first  German  immigrants  who  accom- 
panied Captain  John  Smith  to  Jamestown  more  than  300  years  ago  to  the 
more  than  7  million  Ciermans  who  have  since  followed  them  to  our  shores, 
.-Knieruans  ot  (rPrman  descent  have  played  a  vital  role  in  establishing  the 
strength  of  our  country's  democratic  spirit.  Throughout  our  history,  German 
Americans   have   contributed   to   every   facet   of  the   American   experience. 

(Terman-.^merican  soldiers  valiantly  served  our  country  during  the  American 
Revolution  Cieneral  Frederick  Wilhelm  von  Steuben  helped  train  the  Conti- 
nental .\im\  at  \'allev  Forge:  and  General  Nicholas  Herkimer  led  German 
settlers  in  New  York's  Mohawk  Valley  in  one  of  the  war's  bloodiest  battles. 
Cierman  Americans  also  have  influenced  greatly  our  artistic  heritage.  Emanuel 
Leutze's  1851  painting,  "Washington  Crossing  the  Delaware  River,"  remains 
a  cherished  and  recognized  symibol  of  American  courage  and  determination. 

Ciernian  .Aniprif  ans  advanced  our  civic  liberties  through  their  strong  support 
for  frppdoiii  of  the  press.  As  publisher  of  the  New  York  Weeklv  Journal, 
John  Peter  Zenger  championed  the  rights  of  citizens  to  criticize  elected 
officials  in  print.  The  German-language  newspaper  Pennsylvania  Staatsbote 
published  the  first  printed  copy  of  the  Declaration  of  Independence.  And 
in  directing  The  New  York  Times  through  modernization  in  the  early  20th 
century,  Adolph  Ochs  helped  set  a  new  standard  for  balanced  and  innovative 
reporting. 

Manv  (rprnian  .\niericans  who  settled  here  brought  with  them  values  that 
enhanc  nd  cind  developed  the  American  commitment  to  freedom.  A  consider- 
able nunitjpr  of  these  immigrants  joined  other  freedom  loving  Americans 
in  becoming  leaders  in  the  anti-slavery  movement.  And  thousands  of  German 
Americans  volunteered  to  fight  for  the  Union  in  the  Civil  War. 

On  tJn>  (ia\  .Xnu'ru  ans  of  all  backgrounds  commemorate  our  Nation's  close 
relationship  with  Crf-rmany.  German  Americans  have  influenced  our  history, 
strengthened  our  ideals,  and  enriched  our  culture,  and,  in  the  years  ahead, 
thev  will  continue  their  noble  role  in  helping  to  ensure  the  vitality  of 
our  democracv. 

NOW  THEREFORE.  I.  CiEORGE  W.  BUSH,  President  of  the  United  States 
of  .\mpri(,a,  hv  \irtiie  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  6,  2001,  as 
German-.-\mprican  Dav  I  encourage  all  Americans  to  recognize  the  contribu- 
tions of  our  citizens  of  German  descent  to  the  liberty  and  prosperity  of 
thp  Initpd  States,  and  to  celebrate  our  close  ties  to  the  people  of  Germany. 
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IN  WITNESS   WHEREOF,   I   have   hereuntc.   M^t    m\    hind   this   Hfth   day  of 

October,  in  the  year  of  our  Lord  two  thousand  one   .ir.u    ,*  ;!,.-  Inccpendence 
of  the  United  States  of  .America  thf^  two  humlreci  ,ii],!  *\s"atv-sixth. 


{/^ 


'FR  Do<     01-25676 

Filed   l()-9-<)l:   12  11   pni! 

Billing  code  T19.5-4J1--F 
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Executive  Order  13228  of  October  8.  2001 

Establishing  the  Office  of  Homeland  Security  and  the  Home- 
land Security  Council 


Bv  thp  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws    of   the    I'nitpd    States    of  America,    it    is   hereby   ordered   as    follows: 

Section  1.  Estahiishm^nt.  I  hereby  establish  within  the  Executive  Office 
of  the  President  an  Office  of  Homeland  Security  (the  "Office")  to  be  headed 
by  the  Assistant  to  the  President  for  Homeland  Security. 

Sec.  2.  XUs^ion  The  mission  of  the  Office  shall  be  to  develop  and  coordinate 
the  implementation  of  a  comprehensive  national  strategy  to  secure  the  United 
States  from  terrorist  threats  or  attacks.  The  Office  shall  perform  the  functions 
necessary  to  carry  out  this  mission,  including  the  functions  specified  in 
section  3  of  this  order. 

Sec.  3.  Functions.  The  functions  of  the  Office  shall  be  to  coordinate  the 
executive  branch's  efforts  to  detect,  prepare  for.  prevent,  protect  again.st, 
respond   to,   and   recover   from   terrorist   attacks   within   the   United    States. 

(a)  Sdtional  Strategy.  The  Office  shall  work  with  executive  departments 
.iiiti  dL;piK  ies.  State  and  local  governments,  and  private  entities  to  ensure 
the  adequdcv  of  the  national  strategy  for  detecting,  preparing  for.  preventing, 
protecting  against,  responding  to.  and  recovering  from  terrorist  threats  or 
attacks  within  the  Ignited  States  and  shall  periodically  review  and  coordinate 
revisions  to  that  strategy  as  necessary. 

(b)  Detection.  The  Office  shall  identify'  priorities  and  coordinate  efforts 
for  collection  and  analysis  of  information  within  the  United  States  regarding 
threats  of  terrorism  against  the  United  States  and  activities  of  terrorists 
or  terrorist  groups  within  the  United  States.  The  Office  also  shall  identify, 
in  coordination  with  the  Assistant  to  the  President  for  National  Security 
Affairs,  priorities  for  collection  of  intelligence  outside  the  United  States 
regarding  threats  of  terrorism  within  the  United  States. 

(i)     In  performing  these  functions,  the  Office  shall  work  with  Federal, 
State,  and  local  agencies,  as  appropriate,  to; 

(A)  facilitate  collection  from  State  and  local  governments  and 
private  entities  of  information  pertaining  to  terrorist  threats 
or  activities  within  the  United  States; 

(B)  coordinate  and  prioritize  the  requirements  for  foreign  intel- 
ligence relating  to  terrorism  within  the  United  States  of  ex- 
ecutive departments  and  agencies  responsible  for  homeland 
securitv  and  provide  these  requirements  and  priorities  to  the 
Director  of  Central  Intelligence  and  other  agencies  respon- 
sible for  collection  of  foreign  intelligence; 

(C)  coordinate  efforts  to  ensure  that  all  executive  departments 
and  agencies  that  have  intelligence  collection  responsibilities 
have  sufficient  technological  capabilities  and  resources  to 
collect  intelligence  and  data  relating  to  terrorist  activities  or 
possible  terrorist  acts  within  the  United  States,  working  with 
the  .Assistant  to  the  President  for  National  Security  Affairs, 
as  appropriate; 

(D)  coordinate  development  of  monitoring  protocols  and  equip- 
ment for  use  in  detecting  the  release  of  biological,  chemical, 
and  radiological  hazards;  and 


{E]     ensure  that,   to  the  I'xt.Mit   perinitted  by  law,  all  appropriate 
and  necessarx    intpllmtnce  and  law  enforcement  information 
relating    to    homelamj    mm   iritN     is    disseminated    to    and    ex- 
changed among  apprupri.itr  .xfcutive  departments  and  agen- 
(  ips    responsible    for    hoiii.i.i.i    security    and,    where   appro- 
priate  for   reasons    of  b.nnieland   security,   promote  exchange 
of  suc:h  information  \Mtii  and  among  State  and  local  govern- 
ments antl  prudtf  eiitmes. 
(ii)     Executive  departments   ami    agencies  shall,  to  the  extent  permitted 
■     by  law,  make  available  to  tlir  Office  all  information  relating  to  ter- 
rorist threats  and  attnities  uithir.  th-'  I  nited  States. 
(c)  Prepare-drwss    The  Ofiic  c  of  Homeland  Security  shall  coordinate  na- 
tional efforts  to  prepare  for  and  initiate  the  ron'^equences  of  terrorist  threats 
or  attacks  within  the  United  States    in  peitoriiuiig  this  function,  the  Office 
shall   work   with   Federal     Stdte    ,,vu\   local  agencies,   and   private  entities, 
as  appropriate,  to 

(i)     review  and  assess  the  ade(jUdL\   ut  the  portions  of  all  Federal  emer- 
gency   respons(>    plans    tl.dt    pertain   to   terrorist    threats   or   attacks 


[n] 


(ill] 


(iv) 


within  the  Tniteii  States, 
coordinate  dom»'stu  exercises  and  simulations  designed  to  assess 
and  practice  s\stenis  that  would  be  called  upon  to  respond  to  a 
terrorist  threat  or  attack  within  the  United  States  and  coordinate 
programs  and  activities  lor  training  Federal,  State,  and  local  em- 
ployees who  would  be  called  uin.n  to  respond  to  such  a  threat 
or  attack; 

coordinate  national  efforts  to  entire  [)ublic  health  preparedness  for 
a  terrorist  attack,  including  revitnMng  vaccination  policies  and  re- 
viewing the  adec]uac\  ot  and  it 
pharmaceutical  stockpiles  and  ho 
coordinate  Federal  assistance  to 
nongovernmental  organization,'-  ti 
rorist  threats  or  attacks  withm  thi 
ensure   that   national    preparednes 


Stat 


.^easing  vaccine  and 

ip.il   lt\  . 

.!,'.    local    authorities   and 

[)rep,iit-   ill,'    ind   respond  to  ter- 

1  'riited    Sl,1t('^ 

.nd  activities  for  ter- 


[Hograni^ 


ile\  eiojie.; 


u\d  are  regularly  evaluated 

M)urce<;  are  allocated  to  im- 

isti;      I,    such   evaluations; 


•  (vi) 


(d) 


(  iioriiiii.iteii  deplovment  of  Federal  re- 
'"  'etroiis*  tlircits  or  attacks,  working 
iVevidtpt    ior    National   Security  Affairs, 


ooi  iin.ii.    eltorts   to   prevent   terrorist 
periornimg  this  function,   the  Office 


and    ioi  ,1 


atienc 


rorist  threats  or  attacks   an 

under  appropriate  standards  and  tli 

proving    and    sustaining    [ireparednt 

and 

ensure    the    readiness    and 

sponse    teams    to    resfjond 

with   the   Assistant    to   the 

when  appropriate 
Prevention.    The   Office    slia 
attacks   within    the   United    States 
shall    work   with    Federal,    St.ite 
as  appropriate,  to: 

(i]     facilitate  the  exchange  of  intoniidtio.':  ,iii;o,n,t;  sm  h  agencies  relating 

to    immigration    and    visa    niafers    .iinl    stiijinunts    of   cargo;    and, 

working  with   the  Assistant    to   the   I'reMdeiit    for   N'ational   Security 

Affairs,   ensure   coordination    among   snc  1;    dgens  ;»■-    to   prevent   the 

entry    of    terrorists    and    terrorist    ni.ileri.ii'-    .ir.:i    -,.[)plies    into    the 

United    States    and    facilitate    renin\al    ot    ^uih    terrorists    from    the 

United  States,  when  appropn.ite, 

coordinate  efforts  to  investigate  teiroriv!   threats  and  attacks  within 

the  United  States;  and 

coordinate  efforts  to  improve  t!ie  spi  ;;rit\   ol  United  States  borders, 


ies,   and   private  entities. 


(ii) 
(iii) 


territorial  waters,  and  airspace  m  ordei 


;irt'\  (M. 


'^  df  terrorism 
within  the  United  States,   workint;  with   the   Assisi,;r.t   to  the  Presi- 
dent for  National  Securitv  .-Mfairs,  when  a[)propi  ;,ite 
(e)  Protection    The  Office  shall   coordinate  efforts   'o   protect  the  United 
States  and  its  critical  infrastructure  from  the  c  onseijueiu  es  of  terrorist  attacks. 
In  performing  this  function,  the  Office  shall  work  witt,  Federal,  State,  and 
local  agencies,  and  private  entities,  as  appropriate,  ti. 
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(i) 


111) 


IV 


(v: 


(VI) 


fvii) 


strengthen  mpa.sures  for  protecting  energy  production,  transmission, 
and  distribution  services  and  critical  facilities;  other  utilities;  tele- 
communications; facilities  that  produce,  use,  store,  or  dispose  of 
nuclear  material;  and  other  critical  infrastructure  services  and  crit- 
ical facilities  within  the  United  States  from  terrorist  attack; 
coordinate  efforts  to  protect  critical  public  and  privately  owned  in- 
formation systems  within  the  United  States  from  terrorist  attack; 
develop  criteria  for  reviewing  whether  appropriate  security  meas- 
ures are  in  place  at  major  public  and  privately  owned  facilities 
within  the  United  States: 

coordinate  domestic  efforts  to  ensure  that  special  events  deter- 
mined by  appropriate  senior  officials  to  have  national  significance 
are  protected  from  terrorist  attack; 

coordinate  efforts  to  protect  transportation  systems  within  the 
United  States,  including  railways,  highways,  shipping,  ports  and 
waterways,  and  airports  and  civilian  aircraft,  from  terrorist  attack; 
coordinate  efforts  to  protect  United  States  livestock,  agriculture, 
and  systems  for  the  provision  of  water  and  food  for  human  use 
and  consumption  from  terrorist  attack;  and 

coordinate  efforts  to  prevent  unauthorized  access  to,  development 
of,  and  unlawful  importation  into  the  United  States  of,  chemical, 
biological,  radiological,  nuclear,  explosive,  or  other  related  mate- 
rials that  have  the  potential  to  be  used  in  terrorist  attacks. 

(f)  Response  and  Recovery.  The  Office  shall  coordinate  efforts  to  respond 
to  and  promote  recovery  from  terrorist  threats  or  attacks  within  the  United 
States.  In  performing  this  function,  the  Office  shall  work  with  Federal, 
State,  and  local  agencies,  and  private  entities,  as  appropriate,  to: 

(i)  coordinate  efforts  to  ensure  rapid  restoration  of  transportation  sys- 
tems, energy  production,  transmission,  and  distribution  systems; 
telecommunications:  other  utilities;  and  other  critical  infrastructure 
facilities  after  disruption  by  a  terrorist  threat  or  attack; 
coordinate  efforts  to  ensure  rapid  restoration  of  public  and  private 
critical  information  systems  after  disruption  by  a  terrorist  threat  or 
attack: 

work  with  the  National  Economic  Council  to  coordinate  efforts  to 
stabilize  I'nited  States  financial  markets  after  a  terrorist  threat  or 
attack  and  manage  the  immediate  economic  and  financial  con- 
sequences of  the  incident; 

coordinate  Federal  plans  and  programs  to  provide  medical,  finan- 
cial, and  other  assistance  to  victims  of  terrorist  attacks  and  their 
families:  and 

coordinate  containment  and  removal  of  biological,  chemical,  radio- 
logical, explosive,  or  other  hazardous  materials  in  the  event  of  a 
terrorist  threat  or  attack  involving  such  hazards  and  coordinate  ef- 
forts to  mitigate  the  effects  of  such  an  attack. 

(g)  Incident  Management.  The  Assistant  to  the  President  for  Homeland 
Security  shall  be  the  individual  primarily  responsible  for  coordinating  the 
domestic  response  efforts  of  all  departments  and  agencies  in  the  event  of 
an  imminent  terrorist  threat  and  during  and  in  the  immediate  aftermath 
of  a  terrorist  attack  within  the  United  States  and  shall  be  the  principal 
point  of  contact  for  and  to  the  President  with  respect  to  coordination  of 
such  efforts.  The  Assistant  to  the  President  for  Homeland  Security  shall 
coordinate  with  the  Assistant  to  the  President  for  National  Security  Affairs, 
as  appropriate. 

(h)  Continuity  of  Government.  The  Assistant  to  the  President  for  Homeland 
Security,  m  coordination  with  the  Assistant  to  the  President  for  National 
Security  Affairs,  shall  review  plans  and  preparations  for  ensuring  the  con- 
tinuity of  the  Federal  Government  in  the  event  of  a  terrorist  attack  that 
threatens  the  safety  and  security  of  the  United  States  Government  or  its 
leadership 


(n) 


(iii) 


(iv) 


(v) 
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(i)  Public  Affairs.  The  Office,  subject  to  the  direction  of  the  White  House 
Office  of  Communications,  shall   coordinate  the  strategy  of  the  executive 

branch  for  communicaling  with  th^  [r.ililic  in  the  event  of  a  terrorist  threat 
or  attack  withm  the  United  .St,!-*-  The  Office  also  shall  coordinate  the 
development  of  programs  for  enui  iniig  the  public  about  the  nature  of  terrorist 
threats  and  appropriate  pref:autK)ns  anci  responses. 

(j)  Cooperation  with  State  and  Local  Governments  and  Private  Entities. 
The  Office  shall  encourage  and  invite  the  participation  of  State  and  local 
governments  and  private  entities,  as  appropriate,  in  carrying  out  the  Office's 
functions. 

(k)  Review  of  Legal  Authorities  and  Development  of  Legislative  Proposals. 
The  Office  shall  coordinate  a  periodic  review  and  assessment  of  the  legal 
authorities  available  to  e.xecutive  departments  and  agencies  to  permit  them 
to  perform  the  functions  described  in  this  orde;  When  the  Office  determines 
that  such  legal  authorities  are  inadequate,  th.  Oitue  shall  develop,  in  con- 
sultation with  executive  departments  and  agencieb.  proposals  for  presidential 
action  and  legislative  proposals  for  sul)iiussion  to  the  Office  of  Management 
and  Budget  to  enhance  the  abilit\  ul  executive  departments  and  agencies 
to  perform  those  functions  Thf^  Office  shall  work  with  State  and  local 
governments  in  assessing  the  adtnjiiacy  of  thn:  !»-gal  authorities  to  permit 
them  to  detect,  prepare  for.  prevent  protect  against,  and  recover  from  terrorist 
threats  and  attacks. 

(1)  Budget  Review  The  Assistant  to  ttie  I^resiUent  lorjiomeland  Security. 
in  consultation  with  the  Director  ot  the  Office  of  Management  and  Budget 
(the  "Director")  and  the  heads  of  executive  departments  and  agencies,  shall 
identif>-  programs  that  contribute  to  the  Administration's  strategy  for  home- 
land security  and.  in  the  development  oi  the  i'rfsnient's  anriual  budget 
submission,  shall  review  and  provide  advice  to  tlic  heads  of  departments 
and  agencies  for  such  programs.  The  Assistant  to  the  President  for  Homeland 
Security  shall  provide  advice  to  the  Director  on  the  level  and  us»  ,1  fiiuding 
in  departments  and  agencies  for  homeland  sec  urit\  rel.itr.i  .ntvities  and. 
prior  to  the  Director's  forwarding  of  the  proposeci  annua!  tudy."  v.ibniission 
to  the  President  for  transmittal  to  the  Congress  shall  certitx  tn  thf  Director 
the  funding  levels  that  the  Assistant  to  the  President  lor  Honu-idriii  .S('c;urity 
believes  are  necessary  and  appropriate  for  the  honieidUii  s.-<.urity-related 
activities  of  the  executive  branch. 
Sec.  4.  Administration. 

(a)  The  Office  of  Homeland  Security  shall  be  fiirected  i.\  th>-  Assistant 
to  the  President  for  Homeland  Securitv 

Cb)  The  Office  of  Administration  withm  the  Executue  Offx  *■  if  th<  Presi- 
dent shall  provide  the  Office  of  Homeland  Sw  unt\  Hitli  mj(  h  jterviriiHl. 
funding,  and  administrative  support,  to  the  extent  [HTmitted  ti\  Uvs  niid 
subject  to  the  availability  of  appropriations  as  dire<  tt^d  \n  the  (fuel  of 
Staff  to  carry  out  the  pwovisions  of  this  order 

(c)  Heads  of  executive  departments  and  agenc  )es  are  ,iuthori/e(i  ti  -ht- 
extent  p>ermitted  by  law.  to  detail  or  assign  personnel  of  sui  h  rVp^rtntf^nts 
aijd  agencies  to  the  Office  of  Homeland  Security  upon  rc^cjuest  of  the  A^^ 
to  the  President  for  Homeland  Security,  subject  to  th**  approval  u 
Chief  of  Staff. 

S«c.  5.  Establishment  of  Homeland  Security  Council 

(a)  I  hereby  establish  a  Homeland  Security  Counc  d  (the  "Counril")  which 
shall  be  responsible  for  advising  and  assisting  the  Frvsnifnt  v\;'ti  respject 
to  all  aspects  of  homeland  security  The  CouncU  shall  spr\f  ns  th»'  n]>'<  banism 
for  ensuring  coordination  of  homeland  security-related  activities  .  f  txei  i  tvp 
departments  and  agencies  and  effective  development  and  iiiijiienM-iiid'ion 
of  homeland  security  policies. 

(b)  The  Council  shall  have  as  its  members  the  President   tlie  \  u  >-  President. 
the  Secretary  of  the  Treasury,  the  Secretary  of  Defense   the  .^ttornex  (.ene',' 
the  Secretary  of  Health  and  Human  Services,  the  Secretary  of  TransportaUu 


-nt 

tiie 


'II. 
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the  Director  of  the  Federal  Emergency  Management  Agency,  the  Director 
of  the  Federal  Bureau  of  Investigation,  the  Director  of  Central  Intelligence, 
the  Assistant  to  the  President  for  Homeland  Security,  and  such  other  officers 
of  the  executive  branch  as  the  President  may  from  time  to  time  designate. 
The  Chief  of  Staff,  the  Chief  of  Staff  to  the  Vice  President,  the  Assistant 
to  the  President  for  National  Security  Affairs,  the  Counsel  to  the  President, 
and  the  Director  of  the  Office  of  Management  and  Budget  also  are  invited 
to  attend  anv  Council  meeting.  The  Secretary  of  State,  the  Secretary  of 
Agriculture,  the  Secretary  of  the  Interior,  the  Secretary  of  Energy,  the  Sec- 
retarv  of  Labor,  the  Secretary  of  Commerce,  the  Secretary  of  Veterans  Affairs, 
the  .Administrator  of  the  Environmental  Protection  Agency,  the  Assistant 
to  the  President  for  Economic  Policy,  and  the  Assistant  to  the  President 
for  Domestic  Policy  shall  be  invited  to  attend  meetings  pertaining  to  their 
responsibilities.  The  heads  of  other  executive  departments  and  agencies 
and  other  senior  officials  shall  be  invited  to  attend  Council  meetings  when 
appropriate. 

(c)  The  Council  shall  meet  at  the  President's  direction.  When  the  President 
is  absent  from  a  meeting  of  the  Council,  at  the  President's  direction  the 
Vice  President  niav  preside.  The  Assistant  to  the  President  for  Homeland 
Securitv  shall  be  responsible,  at  the  President's  direction,  for  determining 
the  agenda,  ensuring  that  necessary  papers  are  prepared,  and  recording 
Council  actions  and  Presidential  decisions. 

Sec.  6.  Original  Classification  Authority.  I  hereby  delegate  the  authority 
to  classif\-  information  originally  as  Top  Secret,  in  accordance  with  Executive 
Order  129^8  or  anv  successor  Executive  Order,  to  the  Assistant  to  the 
President  for  Homeland  Security. 

Sec.  7.  Continuing  Authorities.  This  order  does  not  alter  the  existing  authori- 
ties of  United  States  tiovernment  departments  and  agencies.  All  executive 
departments  and  agencies  are  directed  to  assist  the  Council  and  the  Assistant 
to  the   President    for   Homeland   Security   in   carrying  out   the   purposes   of 

this  order. 

Sec.  8.  General  Provisions. 

(a)  This  order  does  not  create  any  right  or  benefit,  substantive  or  procedural, 
enforceable  ,\i  law  or  equity  by  a  party  against  the  United  States,  its  depart- 
ments, agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

(b)  References  in  this  order  to  State  and  local  governments  shall  be  con- 
strued to  include  tribal  governments  and  United  States  territories  and  other 
possessions. 

(c)  References  to  the  "United  States"  shall  be  construed  to  include  United 
States  territories  and  possessions. 

Sec.  9.  Amendments  tn  Executive  Order  12656.  Executive  Order  12656  of 
November    IH     1488.   as  amended,   is  hereby  further  amended  as  follows: 

(a)  Section  101(a)  is  amended  by  adding  at  the  end  of  the  fourth  sentence: 
",  except  that  the  Hcmieland  Security  Council  shall  be  responsible  for  admin- 
istering such  policv  with  respect  to  terrorist  threats  and  attacks  within 
the  United  States." 

(b)  Section  104(a)  is  amended  by  adding  at  the  end:  ".  except  that  the 
Homeland  Securitv  Council  is  the  principal  forum  for  consideration  of  policy 
relatinti  to  terrorist  threats  and  attacks  within  the  United  States." 

(c)  Section  in4{b)  is  amended  by  inserting  the  words  "and  the  Homeland 
Securitv  Council  "  after  the  words  "National  Security  Council." 

(d)  The  first  sentence  of  section  104(c)  is  amended  by  inserting  the  words 
■and  the  Homeland  Security  Council"  after  the  words  "National  Security 

C'ouncil." 

(e)  The  second  sentence  of  section  104(c)  is  replaced  with  the  following 
two  sentences;  Pursuant  to  such  procedures  for  the  organization  and  man- 
agement of  the  National  Security  Council  and  Homeland  Security  Council 
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processes  as  the  President  mav  e.stahlish  thr-  Dirfr  tm  ol  the  hederai  Lnier- 
gency  Management  A^encv  niso  sh,i!l  ,issis:  ;r.  '!,.  implementation  of  and 
management  of  those  processes  h^  the  Pr.".i(it nt  lu.iv  establish.  The  Director 
of  the  Federal  Emergency  Management  Aticm  \  .,i^n  -,|;,dl  assist  in  the  imple- 
mentation of  national  securitv  prntTui'.-i!  \  f.i.'p,;!.-i;.r'ss  policy  by  coordi- 
nating with  the  other  Fecieral  (l.'[i,irtimTits  „r.,;  ,..L:>Ticies  and  with  State 
and  local  governments,  and  bv  [jrovniim:  [ipriodic  reports  to  the  National 
Security  Council  and  the  Homeland  Se,  ,.rii\  Council  on  implementation 
of  national  security  emergent  \  preii.iipiir.ps^  iHilicv." 


(f)  Section  201(7)  is  amended  !i\    iiisrrtim:  tti 
Securitv  Oninril"  after  thp  words     N.i';n::,-,!  Sc  . 


v^()^ds  "and  the  Homeland 
'\  Council." 


(g)  Section   206   is  .imeiuit'ii    [> 
Securitv  C;ounc:il"  aftpr  th»'  wcni'- 


liMrnnc  •;*    words  "and  the  Homeland 
\  :ti niidl  security  Council." 

(h)   Section   208   i-   amrndtM   b\    iiiseriing  the  words  "or  the  Homeland 
Securitv  Council    rdtcr  thr  words  "National  Security  Council." 


|FR  Dt)c.  01-25677 

Fil.'.i    10-9-01;   12:12  pm) 

Hiiiing  (.ode  3195-01-P 
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The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  10, 
2001 

COMMERCE  DEPARTMENT 

Ocean  and  coastal  resource 
management; 
Manne  sanctuanes — 
Gulf  of  Farallones 
National  Manne 
Sanctuary.  CA; 
motonzed  personal 
watercratt  operation: 
published  9-10-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States 
California,  published  10-10- 

01 
Ohio:  published  10-10-01 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Sethoxydim:  published  10- 
10-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting 
Wireless  telecommunications 
services — 
740-806  MHz  band 
clearing:  conversion  to 
digital  television: 
published  10-10-01 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single  employer  plans 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits:  published  9- 
14-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Exportation  and  importation  of 

animals  and  animal 

products 

Bovine  spongiform 
encephalopathy: 
importation  prohibitions, 
comments  due  by  10-15- 
01:  published  8-14-01 

COMMERCE  DEPARTMENT 

Age  search  program 


Program  requirements, 
comments  due  by  10-17- 
01    published  9-17-01 

COMMERCE  DEPARTMENT 

Fishery  conservation  and 
management 
Alaska,  fishenes  of 
Exclusive  Economic 
Zone — 

Benng  Sea  and  Aleutian 
Islands  groundfish: 
comments  due  by  10- 
15-01  published  8-15- 
01 
Northeastern  United  States 
fishenes— 

Small-mesh  multisp)ecies. 
default  management 
measures  date  change, 
comments  due  by  10- 
17-01:  published  9-17- 
01 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish 
comments  due  by  10- 
16-01    published  10-1- 
01 
Manne  mammals 
Incidental  taking — 
Vandenberg  Air  Force 
Base.  CA.  missile  and 
rocket  launches,  aircraft 
flight  test  operations, 
and  helicopter 
operations.  Pacific 
harbor  seals:  comments 
due  by  10-15-01. 
published  9-14-01 
Ocean  and  coastal  resource 
management 
Manne  sanctuanes— 
Submarine  cable  permit: 
fair  market  value 
analysis,  comments  due 
by  10-16-01    published 
9-28-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Claim  and  terms  relating  to 
tenmination.  definitions 
comments  due  by  10-15- 
01:  published  8-15-01 
Pnvacy  Act:  implementation 
National  Reconnaissance 
Office,  comments  due  by 
10-16-01:  published  8-17- 
01 

DEFENSE  DEPARTMENT 

Pnvacy  Act:  implementation 
comments  due  by  10-16-01; 
published  8-17-01 
.  comments  due  by  10-16- 
01:  published  8-17-01 

ENERGY  DEPARTMENT 

Consumer  products,  energy 
conservation  program 
Energy  conservation 
standards— 


Centres  air  conditioners 
and  rieat  pumps 
comments  due  bv  10- 
19-01    pubhsneo  9-27- 
01 

Energy  conservation: 
Commercial  and  industrial 
equipment    energy 
etficiency  programs- 
Underwriters  Latx)ratones 
Inc     eiectric  motor 
efficiency   ciassificatior 
petition    comments  due 
by  10-18-01    pubiisned 
10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants    hazardous 
nattonal  emission  stanoariis: 
Hazardous  waste 

combusiors    co'Timenis 

due  by  1 0-16-01 

published  8-i7-0l 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 

Stratospheric  ozone 
protection— 

Methyl  bromide, 
quarantine  and 
preshipment 
applications 
exemptions   comments 
due  by  10-17-01; 
published  7-19-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    State  autnorfty 
delegations 

Pennsylvania    comments 
due  by  10- 15-01 
published  9-i3-0i 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    State  autnoritv 
delegations 
Pennsylvania   comments 

due  by  10-15-01. 

published  9-13-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  ana 
promulgation    various 
States 

California,  correction 
comments  due  by  iOl5- 
01    published  9- 1 3-01 
Superfund  program 
Natonal  on  ana  hazaraous 
contingency  pian-- 
Nationai  priorities  list 
update    comments  due 
by  10-17-01.  published 
9-17-01 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  systerPi 
Loan  policies  ana 
operations- 


Loans  to  designated 
parties   approval: 
comments  due  by  10- 
18-01;  published  9-18- 
01 
Organization,  and  loan 
policies  and  operations — 
Farm  credit  status 
termination:  comments 
due  by  10-19-01. 
published  8-20-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Hadic  biaiions    table  of 
assignments 
Michigan  and  Texas, 
comments  due  by  10-15- 
01:  published  9-5-01 
Texas,  comments  due  by 
10-15-01.  published  9-5- 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATIOII 

Community  Remvesin'ieni  Act 
regulations,  review 
comments  due  by  10-17-01; 
published  7-19-01 
,  comments  due  by  10-17- 
01    published  7-19-01 

FEDERAL  RESERVE 
SYSTEM 

Community  Reinvestment  Act 
regulations   review 
comments  due  by  10-17-01; 
published  7-19-01 
;  comments  due  by  10-17- 
01    published  7-19-01 

GENERAL  SERVICES 
ADMINISTRATION 

federa^  A'.qj!S'''a^   Regulation 
(FARi 

Claim  and  terms  relating  to 
termination    definitions; 
comments  due  by  10-15- 
01    published  8-15-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Medicaia 
Managed  care  comments 
due  by  lO-19-Oi 
pubMsne<i  8  ?{■■■■' 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  twusing  agency 
p.ans— 

Poverty  deconcentration. 
Established  Income 
Range  definition, 
amendments,  comments 
due  by  10-15-01: 
pub'tsned  8-15-01 

INTERIOR  DEPARTMENT 

I  'vnanqered  and  threatened 
species 
Critical  habitat 
designations — 
Monterey  spineflower; 
comments  due  by  10- 
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19-01:  published  9-19- 
01 
Robust  spineflower 
comments  due  Dy  10- 
19-01    published  9  19- 
01 
Scotts  Valley  spineflower 
comments  due  by  10- 
19-01    published  9-i9- 
01 
INTERIOR  DEPARTMENT 
Outer  Continental  Shelf    oil 
gas,  and  sulphur  operations 
Offshore  cranes.  Amencan 
Petroleum  Institutes 
Specification  2C 
incorporation  by  reference 
comments  due  by  10-17- 
01.  puWished  7-19-01 
JUSTICE  DEPARTMENT 
ImmigratKin 
Legal  Immigration  Family 
Equity  Act. 
Implementation — 
"K    noriimmigrant 
classification  for 
spouses  of  U  S   citizens 
and  tiTeir  children 
comments  due  by  10- 
15-01.  published  8-U- 
01 
UBRARY  OF  CONGRESS 
Copyright  arbitration  royalty 
panel  rules  and  procedures 
Dtgrtal  performance  of 
sound  recordings 
reasonable  rates  and 
terms  determination 
comments  due  by  10-17- 
01    published  10-10-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 

Claim  and  terms  relating  to 
termination    definitions 
comments  due  by  10-15- 
01    published  8-15-01 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities   domestic  licensing  • 
Light-water  cooled  nuclear 
power  plants 
components    construction 
and  inservice  inspection 
and  testing,  industry 
codes  and  standards, 
comments  due  by  10-17 
01.  puWished  8-3-01 


SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Microloan  program, 
comments  due  by  10-15- 
01    published  9-1 4-01 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits    and 
organization  and 
procedures 

Federal  old  age    survivors 
and  disability  insurance — 
Applications  and  related 
forms,  comments  due 
by  10-16-01    published 
8- ■'7-0^ 

TRANSPORTATION 
DEPARTMENT 

Drawbndge  operations 

Louisiana    comments  '"lue  Dv 
10-15-01    published  8-i6 
01 
Regattas  and  manne  parades 
Eighth  Coast  Guard  District, 
comments  due  by  10  17- 
01    published  9-i7  01 

TRANSPORTATION 
DEPARTMENT 

Air  carrier  certification  and 
operations 

Fractional  aircraft  ownership 
prog'-ams  and  on-demand 
operations    comments  due 
bv   10-16-01    published  7- 
18-01 
Airworthiness  directives 
BAE  Systems  (Operations) 
Ltd     comments  due  by 
10-15-01    published  9-14- 
01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives' 
Boeing    comments  due  by 
10  19-01    published  8-20- 
01 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives 
Boeing,  comments  due  by 
10  19-01    published  9-4- 
01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directrves 
Bombardier    comments  due 
by  10-15-01    published  9- 
14-01 


TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives: 
Dornier.  comments  due  by 

10-15-01    published  9-14- 

01 
Honeywell    comments  due 

by  10-15-01    published  8- 

16-01 
McDonnell  Douglas, 

comments  due  by  10-15- 

01.  published  8-29-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace,  comments 
due  by  10-15-01,  published 
•      8-29-01 

comments  due  by  10-15- 
01    published  8-29-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace,  comments 
due  by  10-15-01,  published 
8-29-01 
comments  due  by  10-15- 
01    published  8-29-01 

TREASURY  DEPARTMENT 

Communrty  Reinvestment  Act 
regulations,  review, 
comments  due  by  10-17-01, 
published  7-19-01 
comments  due  by  10-17- 
01    published  7-19-01 

TREASURY  DEPARTMENT 

Administrative  rulings: 
comments  due  by  10-17-01, 
published  8-28-01 
comments  due  by  10-17- 
01    published  8-28-01 

TREASURY  DEPARTMENT 

Community  Reinvestment  Act 
regulations:  review: 
comments  due  by  10-17-01, 
published  7-19-01 
comments  due  by  10-17- 
01,  published  7-19-01 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wfiich 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  is  also 
available  online  at  httpJ/ 


www  narago  v/fedreg/ 
plawcurr  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access.gpo  gov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available. 

S.  248/P.L.  107-46 

To  amend  the  Admiral  James 
W   Nance  and  Meg  Donovan 
Foreign  Relations 
Authonzation  Act,  Fiscal  Years 
2000  and  2001.  to  adjust  a 
condition  on  the  payment  of 
arrearages  to  the  United 
Nations  that  sets  the 
maximum  share  of  any  United 
Nations  peacekeeping 
operation's  budget  that  may 
be  assessed  of  any  country 
(Oct   5,  2001.  115  Stat.  259) 

Last  List  October  3,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
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submission.  51922-51^23 
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Arts  and  Humanities,  National  Foundation 
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Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Flammable  Fabrics  Act; 

Mattresses/bedding:  open  flame  ignition,  flammabiiity 
standard.  51886-51891 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 

Forestrv-  Reseaich  Advisor\-  Council.  51928 

Customs  Service 

RULES 

United  States-Caribbean  Basin  Trade  Partnership  Act; 
Brassieres;  preferential  treatment 
Correction.  51864 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Dupont  Pharmaceuticals,  51969 


Guilford  Pharmaceuticals.  Inc..  51969-51970 
Lifepoint,  Inc..  51970 
Norac  Co.,  Inc.,  51970 
Noramco,  Inc.,  51970 

Employment  and  Training  Administration 

NOTICES 

.\djuitment  assistance: 

AmetekyDixson.  51974 

Antec  Plastic  et  al.,  51974-51975 

Beloit  Corp.  et  al.,  51975-51976 

Brother  Industries,  USA,  51976 

Eaton  Corp.,  51976-51977 

i  .H'-I',  Inc.,  et  al.,  51977-51978 
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Price  Pfister,  51978 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Bridgestone/Firestone  Tire  &  Rubber  Co..  Inc..  et  al., 
51972-51974 
NAFTA  transitional  adjustment  assistance: 

International  Paper,  51978-51979 

McMichal  Enterprises,  51979 

Energy  Department 

.S' '  F<  1'  rai  Lnergv  Regulaton'  Commission 

NOTICES 

(jrants  and  cooperative  agreements;  availability,  etc.: 

Plasma  Physics  Junior  Facultv  Development  Program, 
51931-51932 
Meetings: 

High  Energy  Physics  Advisory  Panel,  51932 

National  Coal  Council,  51932-51933 

National  Nuclear  Security  Administration  Advisory 
Committee,  51933-51934 
Natural  gas  exportation  and  importation: 

El  Paso  Global  Gas  (Cayman)  Co.  et  al.,  51934 

Environmental  Protection  Agency 

RULES 

A:r  j.iiiity  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  51869-51873 

Pennsvhaiiia    TlMh8-51869 
PROPOSED  RULES 
.-\ir  pollution  (  ontrnl: 

•State  i  per.i'me  [hermits  programs — 
Tfxav  51695-51904 
NOTICES 
Agen(  \  laffirmation  collection  activities: 

Propnvtti  i  i  lection:  comment  request,  51949-51951 
( inmmittees,  esMl'h^.hment    renewal,  termination,  etc.: 

Kn\  in  iimenta;  p:  ii<  \  and  Technology  National  Advisory 

',i,.UIU-i;,    ^IM-  - 

Meetmi:^ 
Kn\  iri'nnKTitai  P;  In  \  .inci  Technology  National  Advisory 

Count  il    51951-5  1952 
Gulf  of  Me.xico  Pruer.iir.  Cifirens  Advisory  Committee, 

51952 
Scientific  Coun^e.iii^  H^r.:       ;  952-51953 
Scientific  Counbeiurs  Buara  h.xecutive  Committee.  51953 
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Rf>porl>  ami  ^uiiiance  documents;  availability,  etc.: 
Hazardous  waste  combustion  facilities;  risk  bum 
miidance.  51953 

Water  fiMlltition  control: 
Marint   discharges  of  vessel  sewage,  prohibition; 

pt'tlti'  His     f'tl    

.S-'w  y.irk    'i  i't"4-')I955 

Executive  Office  of  the  President 

.S>»-'  Pr"sidt'niia;  [)■)■  'iiih'iUs 

.S>f  Trade  Kfp.r.'s..ni,i!i\ "   Uffu  e  of  United  States 

Federal  Aviation  Administration 

RULES 

Ainv(irlhin>'sx  ,i;;..(  'ives: 

.■\irbus,  "ilrih()-.')lriH2 

Boeing.  51845-51853 

Fol^lkPf.  51853-51856 

M(  Donnel!  Douglas.  51857-51860 

Ravthenn,  5  1856-51857 
NOTICES 

Environmental  statements:  availability,  etc.: 
(iminnati  Northern  Kentucky  International  Airport.  KY. 
5  1  99 1 
Reports  and  guidance  documents:  availability,  etc.: 
Control  system  operation  tests;  policy  statement.  51991- 
5  1  994 

Federal  Communications  Commission 

PROPOSED  RULES 

Frequent, >  aiiot  ations  and  radio  treaty  matters: 
\e\v  advanced  mobile  and  fixed  terrestrial  services; 
frequencies  below  3  GHz,  51905 
TeleviMon  broadcasting: 
Cable  television  systems — 

Horizontal  and  vertical  ownership  limits  and  broadcast 
and  MDS  attribution  rules.  51905-51907 
NOTICES 
Meetings 
Telec  omii.uni'  itmris  relay  services;  Technology  Expo  and 
F^ubli.    r'nun,  p-stpuned,  51955 
Privai  \  .^Lt. 

S\  stems  of  records.  51955-51957 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environment, li  st,itt.nieiits:  availability,  etc.: 
lacobson    L  K     5 1 944 
Millennium  Pifielme  Co..  L.P.  et  al.,  51944-51945 

Environmental  statements;  notice  of  intent: 

Islander  East  Pip.-lm-  Co.,  LLC.  et  al..  51945-51946 
Portland  Ceneral  lie,  trie  Co.  et  al..  51946-51947 

Hydroeledrii    ifiplK  atrms.  51947-51949 

.-^pp/.'i  ;*.■  '::s    ,':•.;■■,:;,'■.     iftrrmmations,  etc.: 
.\.\R  Pipeliii..  i  ,,     5-9i4-5iy35 
Colurniiia  C.is  'I'r  iUsmission  Corp..  51935 
Columtiia  (.iilf  Tran>mission  Co..  51935 
Crossroads  Pipeline  Co..  51935-51936 
[)au[)hin  Island  (.athenne  Partners.  51936-51937 
nominiiiii  Transmission,  inc..  51937 
(iulf  Sniitn  Pipeline  Co..  LP,  51937-51938 
Maritim.'s  v  Northeast  Pipeline  L.L.C..  51938 
Mississippi  River  TransmissKm  Corp.,  51938-51939 
Northern  Natural  Gas  Co..  51939 
Panhandle'  Eastern  Pipe  Line  Co..  51939-51940 
P(j\L  Cas  Tr  ni^missj.  ill    Ni  ir'luvest  Corp.,  51940 
F'ortland  Natural  '.is  Traiismission  System.  51940 
Reliant  l.neruN  Cis  Transmission  Co  '  51940-51941 


Southwest  C;as  Storage  Co..  51941 
Steuben  Gas  .Storag(>  C^o.,  51941-51942 
Sumas  International  Pipeline.  Inr  .  51942 
Tennessee  Gas  Pipeline  Co..  51942-51943 
TransColorado  Gas  Transmission  Co..  5194  i 
Transwestern  Pipeline  C^o,,  51943-51944 
Trunkline  Gas  Co  .  51944 

Federal  Maritime  Commission 

NOTICES 

Aereemenis  tiled,  etc  .  51957 

Ocean  transportation  intermediary  li(  enses: 

Adept  International  Forwarders,  hu,,.  et  al.,  51957 

(^oda  International.  Inc..  et  al..  51958 

PDS  Express  Int    et  al  .  51958 

Federal  Reserve  System 

NOTICES 

Banks  ,ind  hank  holding  (  rmipanies: 

Formations,  rit  qLiisitions.  and  mergers.  5195H 

Federal  Trade  Commission 

RULES 

Nondiscrimination  on  basis  of  disahilit\'  in  federallv- 
coiidiK  ted  programs  or  activities: 
Electroni(   and  information  technology  access  for 
indi'.iduals  with  disabilities.  51862-51864 
NOTICES 
Meetings: 
Office  and  cleaning  suppK  fraud;  workshop.  51959 

Financial  Management  Service 

See  Fiscal  ,Ser\  u  e 

Fiscal  Service 

RULES 

Federal  (  hums  collection: 

.•\dmimstrati\-e  wage  garnishment,  518H7-518bH 

NOTICES 

Suret\  (  ompanies  a(,i:eptahle  on  Federal  bonds: 
.\tlantii    Bonding  Co,.  Int;,.  51995 
SECCRA  INSCRANCE,  A  Mutual  flo,.  51995-51996 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

.Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours:  establishment,  etc.. 
51919-51921 
NOTICES 

Comprehensive  conser\-ation  plans;  availability,  etc  : 
Lower  .Suwannee  and  Cedar  Keys  National  Wildlife 
Refuges.  FL.  51966 
Endangered  and  threatened  species  permit  applications, 

51966-51967 
Mririiie  m.iinmal  permit  applications.  51967 

MeetinUs 

Klamath  Fisher\  Management  Count  il.  51967 

Klamath  River  Basin  Fisheries  Task  Fon  e.  51967-51968 

Forest  Service 

NOTICES 

Meetings 

Oiegoii  Co.ist  I'rovmcial  Advisorv  Committee.  51928 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Previmtion 
SeeCent'Ts  for  Medicare  &  Medicaid  Services 
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RULES 

Grants: 

Substance  Abuse  and  Mental  Health  Service 

Administration:  mental  health  and  substance  abuse 
emergency  response  criteria.  .51873-51880 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 

Foreign  language  alien  broadcasters:  special  fourth 

preference  immigrant  visas.  51819-51821 
Visa  waver  pilot  program — 

Guam:  Burma  removed.  51821-51822 
NOTICES 
Agency  information  collection  activities; 

Proposed  collection:  comment  request.  51970-5197  1 

Interior  Department 

Sfp  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  EnlorcL-mi'iit  Cilice 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Spr\-ice 

Sep  Iustic:e  Programs  Offie.s' 

Justice  Programs  Office 

NOTICES 

Agen[:y  information  collection  ac  tn  itie's: 

Submission  for  OMB  rexicu',  cnmnK'nt  o-qui'^t    ')1971- 
51972 

Labor  Department 

See  Emplo\inent  and  Training  Administration 
See  Veterans  Employment  and  Training,  ()ffin>  ui  .N'-^i-tdiit 
Secretar\ 

Land  Management  Bureau 

NOTICES 

Agenc\  information  ( ollectinn  .icti\ities: 

Proposed  collection:  comment  request,  519fi8 
.Alaska  Native  claims  selection: 

Chugach  Alaska  Corp..  5196H-5!9t>9 
Motor  vehicle  use  restrictions: 

Wvoming;  correction.  51969 
Pipeline  right-of-uav:  applications   etc.: 

California.  519B9 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws,  administrative  wnixers 
DRAGON  LADY.  51994 
SOVTIREIGN  OF  MALAHIDE,  51994-51995 

Medicare  Payment  Advisory  Commission 

NOTICES 

Meetings,  51979 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisorv  Panel.  51979 

National  Highway  Traffic  Safety  Administration 

RULES 

Anthropfimorphic  test  devices: 
Occupant  c:rash  protection — 

SID/Hiil  dummy,  neck  lateral  lalibration  '^()e(  ificdions, 
51 880-5 1H«:< 


PROPOSED  RULES 

Transportrituiri  Rei  d\\  Fnlumcement,  Accountability,  and 

Dncurnentati^in  TRL.MJ    .Art;  implementation: 
Piiifigii  s,if,-i\  rtT.iii-  .iini  I  .i:;,paigns  related  to  potential 
defects,  iri!iir;iidtiMn  r'-f^^ 'rting,  51907-51918 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Fishfr\'  (  "Hscn  ,i'.ii::i  aii'i  :r.<iii,igement: 

NorlhcastiTH  ;  niti'ii  ^t.tti"-  fisheries — 
.-\tlantir  si.;rf  (  l.irij  .iim  ocean  quahog,  51929 
Permits 

Mcirinc  ::':,iin!iials.  51930 

National  Science  Foundation 

NOTICES 
Meetiims' 

Cvh.r;:,!r,istructure  Advisory  Committee,  51979-51980 

Nuclear  Regulatory  Commission 

RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste: 
independent  storage:  licensing  requirements: 
Interim  storage  for  greater  than  Class  C  waste.  51823- 

5184-^ 
PROPOSED  RULES 
Kil'  in.iking  petitions: 

Nil  i  ar  Energy  Institute,  51884-51886 
NOTICES 

Environmental  statements:  availability,  etc.: 
Carolina  Power  &  Light  Co.,  51982-51985 
FirstEnergy  Nuclear  Operating  Co.,  51985-51987 

Applications,  hearings,  determinations,  etc 
P'riiiaFi.x  Environmental  Services,  51980 
\  ir-i:iia  Fl.ffrir  Jv  Power  Co.,  51980-51982 

Office  of  United  States  Trade  Representative 

.S"»' Tr.n.i.'  k''['rt's,  iit,,!i'. ,.   !  )tt!( '■  (if  L'nited  ."Mates 

Pension  Benefit  Guaranty  Corporation 

RULES 

Fin[iln\...'  K.'![r>'iii.  Hi  hk  ome  Security  Act: 

I'l  n-i  -11  i  liii  ttrmmation  insurance  program:  penalty 

n  lidf  and  deadline  extension  in  response  to  terrorist 

attacks.  51864-51867 

Presidential  Documents 

PROCLAMATIONS 

Specuii  ot)sen.iir,ces: 

(.((lumbiis  Dav  (Proc.  7482).  52009-52012 
EXECUTIVE  ORDERS 

Cuiiiniit!><  s   t^stdhlislunent.  renewal,  termination,  etc: 
En\  ir  ninental  Health  Risks  and  Safety  Risks  to  Children, 
r.isi^  For-  ,>  (,n;  renewal  (EO  13229).  52013 

Public  Debt  Bureau 

Set'  1-  is(  .li   SiT\  lie 

Public  Health  Service 

See  (  I  ntrrs  f   1  Pi-'.ise  Control  and  Prevention 

Securities  and  Exchange  Commission 

NOTICES 

Self  nuulit   r\     rganizations:  proposed  rule  changes: 
II.  }.,,v!t  i!v  Trust  Co..  51987-51988 
(.  \.  riinient  Securities  Clearing  Corp..  51988-51989 
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Small  Business  Administration 

NOTICES 

Disastf'r  loan  ir^as: 

Illinois  Ai\ii  Indiana.  51989-51990 

I 
Special  Counsel  Office 

NOTICES 

Senior  Ex'TUMX"  ^"r\  n  i>: 
P"rforman(  >>  R"\  ;>".\  Board;  membership,  51990 

State  Department 

NOTICES  ' 

Meetings- 

Shipping  (Coordinating  Committee,  51990 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

PtTmamnt  pr  o^rin,  mi  abandoned  mine  land  reclamation 

plan  submission^ 
\Vv()mi^^.  i  184 1-5 1893 

Textile  Agreements  Implementation  Committee 

See  Committ(H>  for  th*>  Impit'int'iitation  of  Textile 
A'4rff>m,>ntN  , 

Trade  Representative.  Office  of  United  States 

NOTICES 

Meetings: 

Industr\  Sector  .\d\:-ii!\  Committees — 
Trade  Foh;  \  Mit'-rv  5iq'K)-51991 

Transportation  Department 

Spp  Ff>d''ral  .\\'iati'in  Aiinimistratiun 

Spp  Maritim*'  Adnuni^tr.ition 

Spp  \afi')na!  Hmhw  i\  Tratfic;  Safety  Administration 


Treasury  Department 

See  Customs  Service 
See  Fiscal  Ser\'ice 

Veterans  Affairs  Department 

PROPOSED  RULES 

Loan  guarant\ : 

Fr«'[jiiri  ha^e  (  ounseling  requirements,  51893-51895 

Veterans  Employment  and  Training,  Office  of  Assistant 
Secretary 

RULES 

Annual  reimrt  fiom  Fcflerai  ( ontra(,tors.  5  l')97-520()8 
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Part  II 

Department  ot  Laliiir,  \'t'!erans  Employment  and  Training 
Office  of  As-Mstant  StH.retarv,  51997-5_'()()8 

Part  III 

The  FresideiU,  520(14-52013 
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Thursday.  October  11.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  204 

[INSNo.  210&-00] 
RIN1115-AG01 

Special  Immigrant  Visas  for  Fourth 
Preference  Employment-Based 
Broadcasters 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization 
Service's  (Serv'ice)  regulations  by 
establishing  the  procedure  under  which 
the  International  Broadcasting  Bureau  of 
the  United  States  Broadcasting  Board  of 
Governors  (BBG),  or  a  BBC  grantee 
organization,  may  file  special  fourth 
preference  immigrant  petitions  for 
foreign  language  alien  broadcasters. 
This  rule  explains  the  requirements  that 
alien  broadcasters  must  meet  in  order  to 
be  the  beneficiary  of  an  immigrant  visa 
petition.  This  regulatory  change  is 
necessary  so  that  the  BBG  can  fulfill  its 
statutory  obligation  to  broadcast 
internationally  on  behalf  of  the  United 
States  Government. 

DATES:  Effective  date:  This  interim  rule 
is  effective  November  13,  2001. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before 
December  10,  2001. 

ADDRESSES:  Written  comments  must  be 
submitted,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch.  Immigration  and  Naturalization 
Service,  425  1  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  2106-00  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  this 


location  bv  calling  (202)  514-:i048  to 
arrange  for  an  appointment 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Howie,  Business  and  Trade 
Services  Branch.  Adjudications 
Division.  Immigration  and 
Naturalization  Ser\ice,  42,5  1  Street, 
NW.,  Room  3040.  Washington,  DC 
20536,  telephone  (202)  353-8177. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  203  of  the  Immigration  and 
Nationality  Act  (the  Act)  provides  for 
the  allocation  of  preference  visas  for 
both  family  and  employment-based 
immigrants.  The  fourth  preference 
employment-based  categorv  (EB-4j 
allows  for  the  immigration  of  a  vanel\ 
of  aliens  who  possess  \'arious 
specialized  job  skills  or  abilities  See 
section  203(b)(4)  of  the  Act  The  Act  at 
section  101(a)(27)  also  offers  definitions 
of  the  various  jobs  or  professions  that 
aliens  must  hold  or  possess  in  order  to 
qualify  for  the  EB-4  category 

Legislative  Authority 

On  November  22,  2000.  the  President 
approved  enactment  of  the  Special 
Immigrant  Status  For  Certain  United 
States  International  Broadcasting 
Employees  Act  (IBE  Act).  Public  Law 
106-536.  Section  1  of  the  IBE  Act 
amends  section  101(a)(27)  of  the  .\c1  b\ 
adding  a  new  subparagraph  (M)  The 
amendment  establishes  a  special  fnurtii 
preference  employment-based 
immigrant  category  for  immigrants 
seeking  to  enter  the  United  States  tn 
work  as  a  broadcaster  in  the  I'nited 
States  for  the  BBG  or  a  BBG  grantee 
(Currently,  BBG  grantees  are  Radio  Free 
Asia.  Inc.,  and  Radio  Free  Europe;  Radio 
Liberty,  Inc.)  This  interim  rule  is 
necessary  to  codif\'  the  provisions  of  the 
IBE  Act  and  to  put  into  place 
procedures  for  the  BBG,  its  grantees  and 
Service  officers  to  follow- 
Why  Does  the  BBG  Need  Alien 
Broadcasters? 

The  BBG  and  its  grantees  are  charged 
by  Congress  to  broadcast  intemationailv 
on  behalf  of  the  United  States 
Government.  This  requires  that  the  BBG 
attract  and  retain  a  large  number  of 
foreign  language  broadcasters  These 
broadcasters  must  have  the  unique 
combination  of  native  fluency  in  the 
broadcast  language  combined  with  an 
in-depth  knowledge  of  the  people. 


history,  and  culture  of  the  broadcast 
area.  Historically,  the  BBG  has 
experienced  difficulty  in  finding  and 
employing  members  of  the  domestic 
workforce  possessing  this  unusual 
combinafinn  nf  ^kilK  fn  meet  the  United 
Statf"-  ( .lA  crnnirnt  ^  international 
broadcasting  needs. 

B\'  creating  a  new  special  EB— 4 
catpuor,    till'  IBE  Act  allows  the  BBG  to 
diredh  pt'tniun  f'-;  -uien  broadcasters. 
Bi';ng  able  ti,  (.ffci  .ir. migrant  status  to 
an  alien  broadcaster  and  his  or  her 
'^f)ouse  anti  (  hiidren  may  assist  the  BBG 
m  fulfilling  its  obligation  as  the 
international  broadcasting  conduit  for 
the  United  States  Government 

Is  There  a  Limit  to  the  Number  of  \  isas 
That  May  Be  I.ssued  to  Alien 
Broadcasters  Petitioned  for  hv  the  BB(i 
or  Us  Grantees' 

Yes.  the  IBE  Act  plainly  stipulates  a 
vearlv  limit  of  100  visas  available  to  the 
BBG  and  its  grantees  for  alien 
broadcasters  The  accompanying  spouse 
and  children  of  alien  broadcasters  are 
not  counted  towards  this  yearly  limit. 
See  section  203nii(4'i  of  the  Act. 

How  Does  the  Service  Define  the  Term 
"Broadcaster?' 

In  order  for  th-^  liB(.  ,ind  Its  grantees 
to  meet  their  (>ongressional  charge  of 
broadcasting  intemationailv  on  behalf  of 
the  United  States  GoNernni-  nt   the 
Service  consulted  with  the  BBG  to 
identifv  what  position--  within  the  BBG 
or  its  grantees  fall  under  the  term 
"broadcaster     T'   that  end.  this  rule 
descnbes  the  term    broadcaster"  as 
encompas.^ing   r"{)iT'''r^,  writers. 
translators  ('(iiturs   pn  lijt  ers  or 
annount  ers  for  ntnv  >■  broadcasts;  hosts 
for  news  broad(  asts   new-  analysis, 
editorial  and  other  iimaii.  ast  features:  or 
news  anaKsis  s|)p(  laiists  Technicians 
and  other  su[)pon  personnel  are  not 
included  in  the  definition  since  such 
positions  do  not  call  for  the  skills  that 
prompted  the  new  --yvi  lai  ;n. migrant 
categor\-  to  be  createti   Sc-  h  i  fk 
204  i:i(ai 

What  Form  Should  the  BBG  or  a  BBG 
(irantee  Use  To  Petition  for  Qualified 
Alien  Broadca.sters  and  What  h\iden(e 
Should  Be  Submitted' 

Form  l-.-fbO  Petitinn  fnr  .^merasian, 
\Vidow(eri  nr  ,S{)<>(  i,ii  biiinigrant  has 


been  designated  as  tt 


ropriate 


fietition  for  other  fourlh  '[ir'  fi  ri>nce 
emplovment-baseti  miii;;i;i,iiit 
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categnrios  The  BBG  and  its  g'antee.s 
shall  also  use  Form  1-360  to  petition  for 
EB— 4  alien  hrDadcasters.  See  8  CFR 
204  13(r) 

In  addition  to  the  information 
required  on  Form  1-360,  th^^  int>'rim  rule 
at  8  CFR  204.13idj  requires  the  BBG  or 
its  grantee  to  submit  an  attestation  that 
reflects  the  job  title  and  a  full 
description  of  the  job  to  be  performed 
and  the  experience  held  hv  the  alien 
broadcaster,  including  the  number  of 
years,  if  any.  the  alien  has  been 
performing  the  duties  that  relati^  to  the 
prospective  position 

Request  for  Comments  I 

The  Service  is  seeking  public 
comments  regarding  all  aspects  of  this 
interim  rule  The  Service  welcomes 
suggestions  concerninK  the  information 
contained  within  this  interim  rule. 

Good  Cause  Exception 

The  Services  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  on  the  'g(jod  cause"  exceptions 
found  at  5  r  S,C  .553(b)(Bland  fd)(3). 
The  reason  and  necessity  for  immediate 
implementation  of  this  interim  rule 
without  prior  notice  and  comment  is 
that  the  new  legislation  became  effective 
retroactive  to  enactment  (October  1, 
2000).  and  thus  immediately  requires 
the  Service  tn  establish  a  petitioning 
procedure  for  this  new  rategorv  of 
fourth  preference  employment-based 
immigrants.  Issuing  an  interim  rule 
allows  the  reguiaton*-  provisions  to 
become  effective  and  allows  the  BBG 
and  its  grantees  tf.)  begin  taking 
advantage  of  the  new  provisions 
without  delay. 

The  Service  notes  that  the  BBG  has 
been  ctmsulted  and  has  been  provided 
draft  versions  of  this  interim  rule  for 
review  and  comment.  Comments  and 
suggestions  from  this  Government  entitv 
have  been  included  in  this  rulf>making. 
The  Service  also  notes  that  the 
amendment  is  clear  that  the  BBG  and  its 
grantees  are  the  onlv  organizations  that 
are  eligible  to  take  advantage  of  this  new 
categorv  of  special  emplovment-based 
immigrants  They  are  the  only 
organizations  that  will  be  able  to 
petition  for  this  category  of 
broadcasters 

The  Commissioner  has  determined 
that  because  this  rule  establishes  an 
immigrant  preference  c;ategory  that  only 
the  BBC;  (an  independent  and 
autonomous  Federal  entity)  can  use. 
that  public  comment  is  unnecessary. 
Further,  because  the  BBG  broadcasts 
internationally  on  behalf  of  the  I'nited 
States,  it  would  be  contrary  to  the 
public  interest  to  delav  allowing  the 


BBG  to  use  thi>  new  congressionally- 
estahlished  prnferenco  category  to  more 
effectively  carry  out  its  public  mission. 
Therefore,  there  is  good  cause  for 
dispensing  with  the  requirements  of 
prior  notice.  However,  the  Service 
welcomes  public  comment  on  this 
interim  rule  and  will  address  those 
comments  prior  to  issuance  of  the  Final 
rule. 

Regulatory  Flexibility  .\rA 

The  Commissioner  oi  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(bj),  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  interim  rule  provides  a 
special  process  that  benefits  individuals 
who  will  be  coming  to  the  United  States 
to  work  as  broadcasters.  It  does  not 
affect  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

I'nfunded  Mandates  Reform  Act  of 

199,5 

'rhi,>  rulf  will  not  result  m  the 
expenditure  by  State,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Thi.s  rule  is  not  a  maior  rule  as 
defined  by  section  a04  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
19Q6  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  c:ompetition.  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  mark^-ts 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  lustice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  ac:tion"  under 
Executive  Order  12866,  section  3(0. 
Regulatorv  Planning  and  Review, 
■Actordinglv,  the  (}ffic;e  of  Management 
and  Budget  has  waived  its  review 
process  under  section  6(a)(3)(A). 


Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.xecutive  Order  12988. 

Paperwork  Reduction  Act  of  1995 

The  supplemental  evidence 
requirements  contained  in  §  204, 13(d) 
that  must  be  submitted  with  the  Form 
1-360  are  considered  information 
collections.  Since  this  interim  rule  is 
effective  30  days  from  the  date  of 
publication  in  the  Federal  Register,  the 
.Service  is  using  emergency  review 
procedures  for  review  and  clearance  by 
the  Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995. 

The  OMB  approval  has  been 
requested  by  October  26,  2001.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments 
concerning  the  information  collection 
should  be  directed  to:  Office  of 
Information  and  Regulatory'  Affairs. 
OMB  Desk  Officer  for  the  Immigration 
and  Naturalization  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  will  also  be  undertaken. 
Written  comments  are  encouraged  and 
will  be  accepted  until  December  10. 
2001.  Your  comments  should  address 
one  or  more  of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  .submission  of 
responses 

The  Ser\ice,  in  calculating  the  overall 
burden  this  requirement  will  place  upon 
the  public,  notes  that  a  ma.ximum  of  100 
broadcasters  may  petition  for  these  EB- 
4  visas  annually.  The  Service  also 
estimates  that  it  will  take  broadcasters 
approximately  2  hours  to  complv  with 
the  new  requirements  as  noted  in  this 
interim  rule.  This  amounts  to  200  total 
burden  hours. 

Organizations  and  individuals 
interested  in  submitting  comments 
regarding  this  burden  estimate  or  anv 
aspect  of  this  information  collection 
requirement,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to:  Immigration  and  Naturalization 
Service.  Director,  Policy  Directives  and 
Instructions  Branch.  425  I  Street  NVV  . 
Room  4034,  Washington.  DC  20536 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedures.  Aliens.  Emplavment. 
Immigration,  Petitions. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1   The  authority  citation  for  part  204 
continues  to  read  as  follows: 

.\uthoritv:  H  U  SC.  1101.  110,1.  1151,  1153, 
1154,  1182.  il8Ba,  1255.  IMl;  8  CFR  pari  2, 

2.  Section  204.13  is  added  to  read  as 
follows: 

§  204. 1 3    How  can  the  International 
Broadcasting  Bureau  of  the  United  States 
Broadcasting  Board  of  Governors  petition 
for  a  fourth  preference  special  immigrant 
broadcaster? 

(a)  Which  broadcasters  qualify?  Under 
section  203(b)(4)  of  the  Act,  the' 
International  Broadcasting  Bureau  of  the 
United  States  Broadcasting  Board  of 
Governors  (BEG),  or  a  grantee  of  the 
BEG,  may  petition  for  an  alien  (and  the 
alien's  accompanying  spouse  cind 
children)  to  work  as  a  broadcaster  for 
the  BEG  or  a  grantee  of  the  BEG  in  the 
United  States.  For  the  purposes  of  this 
section,  the  terms: 

BBG  grantee  means  Radio  Free  Asia, 
Inc  (RFA)  or  Radio  Free  Europe/Radio 
Liberty,  Inc.  (RFE/RL):  and 

Broadcasfer  means  a  reporter,  writer, 
translator,  editor,  producer  or 
announcer  for  news  broadcasts;  hosts 
for  news  broadcasts,  news  analysis, 
editorial  and  other  broadcast  features;  or 


a  news  analysis  specialist  Th«>  torm 
broadcaster  does  not  include 
individuals  performing  purely  technif.ai 
or  support  sen.'ices  for  the  BRV;  ..i  h  BRf, 
grantee 

(h)  !s  thert^  a  v(>ar!\'  liiiiit  on  the 
number  of  visas  available  for  alien 
broadcasters  petitioned  by  the  BBG  or  a 
BBG  grantee  J" 

(1)  Under  the  provisions  of  section 
203(b)(4)  of  the  Act.  a  yearlv  limit  of  lon 
fourth  preference  special  immigrant 
visas  are  available  to  aliens  intending  to 
work  as  broadcasters  in  the  United 
States  for  the  BBG  or  a  BBG  grantee. 
These  100  visas  are  available  in  any 
hscal  vear  beginning  on  or  ,ifter  October 
1,2000. 

(2)  The  alien  broadcaster's 
accompanymg  spouse  and  children  are 
not  counted  towards  the  100  special 
broadcaster  visa  limit. 

(c)  What  farm  should  the  BBG  use  to 
petition  for  thest  speiial  alien 
broadcasters'  The  BBG  or  a  BEG  grantee 
shall  use  Form  1-360.  Petition  for 
Amerasian  \Vidow(er),  or  Special 
Immigrant,  to  petition  for  an  alien 
broadcaster  The  petition  must  be 
submitted  with  the  correct  fee  noted  on 
the  form   .Ml  BBC  petitions  for  ,il:i'i! 
broadcasters  shall  be  submitted  tu  \h^■ 
\'ermont  Service  Center  for  pmi  cssin^:. 

(d)  Will  the  BBG  need  to  submit 

supplemental  evidence  nitb  Form  1-360 
tor  alien  broadcasters ' 

(1)  All  Form  1-360  petitions 
submitted  bv  the  BBC  or  ,i  BBC  grantee 
on  behalf  of  an  alien  fur  a  broadcaster 
position  with  the  BBCi  or  BBG  grantee 
must  be  accompanied  b\  a  signed  and 
dated  supplemental  attestation  that 
contains  the  following  information 
about  the  prospective  alien  broadcaster 

(i)  The  job  title  and  a  full  descnptuji 
of  the  job  to  be  performed:  and 

(ii)  The  broadcasting  expertise  held  by 
the  alien,  including  how  long  the  alien 
has  been  performing  duties  that  relate  tu 
the  prospective  position  or  a  statement 
as  to  how  the  alien  possesses  the 
necessar\-  skills  that  make  him  or  her 
qualified  for  the  broadcasting-related 
position  within  the  BBG  or  BBG  grantee. 

Dated:  October  4.  2001 
lames  W.  Zigiar. 

Q'.ommissioner .  Immigration  and 

Satiirahiation  Spnjre 

iFR  Dot    01-254'"8  Filed  10-lQ-Ol;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Pari  212 
[INS  No   2099-00) 
RIN  1115-AF95 

Removing  Burma  From  the  Guam  Visa 
Waiver  Program 

AGENCY:  Immigration  and  Naturalization 
^'  r\  H  t  .  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  adopts  without 
(  hange  the  interim  rule  published  bv 
the  Immigration  and  Naturalization 
Service  (Service)  in  the  Federal  Register 
on  January  3,  2001,  that  removed  Burma 
(internationally  recognized  as  the  Union 
of  Myanmar)  from  the  list  of  countries 
authorized  to  participate  in  the  Guam 
Visa  Waiver  Program  (GV^VP).  The 
GV\VP  waives  the  nonimmigrant  visa 
requirement  for  nationals  of  certain 
countries,  applying  for  admission  as 
nonimmigrant  visitors  for  business  or 
pleasure  for  the  sole  purpose  of  visiting 
Guam  for  a  period  not  to  exceed  15 
days. 

DATES:  This  final  rule  is  effective 

'.ox.'inber  13.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
\'.,<j'\  \'  \\  .iit;.'i,im,Assistant  Chief 
I:i'-p'i  '■  I    ni.:i:jt;ration  and 
\  i:ur  u/.r:   ii  service,  425  1  Street,  NW, 
Koi.in  4Ub4.  Wdshington,  DC  20536, 
telephone (202) 615-7992 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  GVWT' 

The  CA'WP  waives  the  nonimmigrant 
visa  requirement  for  certain  aliens  who 
apply  for  admission  as  a  nonimmigrant 
\  isitnr  for  business  or  pleasure  for  the 
M  if  iiur[!iis<'  of  visiting  Guam  for  a 
P'Tiiiii  !ini  exceeding  15  days 

Tin  Omnibus  Territories  Act  of  1986. 
Public  Ldu  '^'t    H9b.  provided  statutory 
duthi>r;i\  *    implement  the  GVWP.  On 
Dtn  pmt)t  r  .8,  1987,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  .52  FR  48082.  implementing 
the  proMsmns  of  PubficLaw  99-396. 
The  final  rule  also  designated  several 
countries  including  Burma  to  the  list  of 
countries  authorized  to  participate  in 
the  n\'\VP 

What  .Are  the  Requirements  for  Initial 
GVWT  Participation ' 

For  a  country  to  participate  in  the 

n\^vp 

•  The  .Attiirni'v  General.  Secr^'an,'  of 
State,  and  Secretary  of  Interior,  acting 
jointly,  after  consultation  with  the 
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Governor  f)fC'.uam.  must  designati'  \h*' 
countn.'  for  tht-  (A"\VP, 

•  Tht'  rountn  must  have  a 
nonimmiijrant  \  i>a  refusal  rate  of  16.9 
perc  pnt  or  !♦'>-.  .ir  have  an  established 
pre-inspertion  or  prc-clearance  program 
pursuant  to  a  bilateral  asreement  with 
tho  L'nited  States: 

•  The  rountr\  must  be  in 
'^eoaraphiral  proximity  to  Guam,  unless 
the  ( ()untr\  has  a  substantial  volume  of 
nonimmigrant  travel  to  Guam  and 
extends  re(  ipriK  al  privileges  to  citizens 
of  the  United  States; 

•  The  Department  of  State  must  not 
have  deMonated  the  countrv  as  being  of 
special  humanitarian  concern;  and 

•  The  waiver  of  a  nonimmigrant  visa 
must  pose  no  threat  to  the  w-elfare. 
safetv,  (IT  security  of  the  United  States, 
its  territories,  or  commonwealths. 

What  Are  the  Requirements  for 
Removing  a  Country  From 
Participation  in  the  GV'VVT? 

The  Commissioner  shall  immediately 
remove  a  countr\  from  the  GWVP  if  he 
or  she  determines  that  the  program 
countr\  poses  a  potential  threat  to  the 
welfare,  safetv,  or  securitv  of  the  United 
States  (including  enf(jrcement  of  the 
immigration  law  s  of  the  United  States). 

Why  Did  the  Service  Remove  Burma 
From  the  List  of  Authorized  GVWT 
Countries  With  the  Interim  Rule.' 

•  The  Service  consulted  with  the 
Department  of  lustice.  the  Departm.ent 
of  State,  the  Department  of  interior,  and 
the  Governor  of  Guam  and  determined 
that  Burma  no  longer  met  the  eligibility 
requirements  for  participating  in  the 
GVWP; 

•  Although  Congress  intended  to 
limit  the  G\\VP  to  sh(jrt-term  visitors  to 
Guam,  in  the  first  quarter  of  fiscal  year 
2001.  the  Agana  Port-of-Entry 
experienced  an  increasing  number  of 
Burmese  GVWP  applicants  for 
admission  who  require  administrative 
proceedings.  Consequently,  the  Service 
expended  disproportionate  resources  in 
order  to  process  Burmese  travelers  to 
Ciuam.  These  expenditures  created 
signific;ant  obstacles  for  the  orderly 
enfort.ement  of  the  U.S.  immigration 
laws  in  Cluam.  m(  iufiiny  extendeil  wait 
times  for  arri\ing  travelers  seeking  to 
enter  Guam. 

•  The  refusal  rate  for  Burmese 
applicants  ftir  \  isitor's  \isas  exceeded 
40  perr  ent  during  the  4-vear  period 
between  149f)  ami  1999; 

•  The  United  Mat.'s  has  not 
esfahhsiieii  ,i  pre-inspe(  tion  or  [ire- 
(  learance  program  m  Burma. 

•  Burma  is  a  (  nuntr\  in  e(  onomii  and 
politu  al  turmoil; 


•  Despite  multipart\  elections  in 
1990  that  resulted  in  a  decisive  victory 
for  the  main  opposition  party,  the 
military  junta  ruling  Burma  has  refused 
to  relinquish  power:  and 

•  Burma  lacks  the  will  and  abilitv  to 
effectively  participate  in  the  anti-drug 
effort. 

On  January  3.  2001 .  the  Service 
published  an  interim  rule  in  the  Federal 
Regi.ster  at  Bh  FR  2.3,5.  This  interim  rule 
anii-nded  the  Services  regulations  by 
removing  Burma  (internationally 
recognized  as  the  Union  of  Nhanmar) 
from  the  list  of  countries  authorized  to 
participate  in  the  Guam  Visa  Waiver 
Program  (GVWP).  The  Service  provided 
the  public  with  a  60-day  comment 
period  that  ended  March  5.  200U  The 
Service  has  not  received  any  comments 
from  the  public.  Accordingly,  the 
Service  is  adopting  the  interim  rule  as 
a  final  rule  without  change 

Regulatory  Flexibility  Act 

The  Acting  Commissioner  of  the 
Immigration  and  Naturalizatiim  Ser\ice. 
in  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and.  bv 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  ei  cmomir:  impact 
on  a  substantial  number  of  small 
entities,  Burmese  nationals  who  wish  to 
travel  to  Guam  temporarily  for 
legitimate  business  or  pleasure  purposes 
will  still  be  permitted  to  visit  Guam,  if, 
prior  to  their  journey,  they  acquire  a 
nonimmigrant  visa  at  a  U  .S.  Embassy  or 
consulate.  This  rule  furthers  the  law 
enforcement  and  national  security 
interests  of  the  United  States  without 
significantly  restricting  legitimate  travel 
to  Guam.  It  does  not  affet:t  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  justice,  Immigration  and 
Naturalization  Service,  to  \w  a 
"significant  regulatory  actuju'   under 
Executive  Order  12866.  section  ,J(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  \arif)us 
levels  of  government   Therefore,  in 
accordance  with  section  t)  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  .SI  00  million  or  more 
in  any  l-\ear.  and  it  will  not 
significantly  or  uniquely  affect  small 
governments  Therefore,  no  actions  were 
deemed  necessar}'  under  the  prov  isions 
of  the  Unfunded  Mandates  Reform  .\ct 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  .section  804  of  the  Small 
Business  Regulatorv  Enforcement  x\ct  of 
1996,  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure,  .Aliens,  Immigration. 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

.■\ccordinglv.  the  interim  rule 
amending  8  CFR  part  212.  which  was 
published  in  the  Federal  Register  at  66 
FR  235.  on  January  3.  2001.  is  adopted 
as  a  final  rule  without  change. 

[)al.-(l:  0(  teber  4.  2001 
lames  W.  Ziglar, 

Commissioner.  Immigration  and 
Xatiiralizatian  .Ser.frc 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30,  70,  72,  and  150 
[Docket  No.  PRiyi-72-2] 
RIN3150-AG33 

interim  Storage  for  Greater  Than  Class 
C  Waste 

agency:  Nuclear  Regulatory 
Commission, 

ACTION:  Final  rule. 


SUMMARY:  The  Nucleai  Regulatory- 
Commission  (NRC)  is  amending  its 
regulations  to  allow  licensing  for  the 
interim  storage  of  Greater  than  Class  C 
(GTCC)  waste  in  a  manner  that  is 
consistent  with  current  licensing  for  the 
interim  storage  of  spent  fuel  and  will 
maintain  Federal  jurisdiction  for  storage 
of  reactor-related  GTCC  waste.  The  final 
rule  will  only  apply  to  the  interim 
storage  of  GTCC  waste  generated  or  used 
by  commercial  nuclear  power  plants. 
These  amendments  will  also  simplif>- 
and  clarif},'  the  licensing  process, 
EFFECTrVE  DATE:  November  13.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield  [telephone  (301)  415- 
6196.  e-mail  MFH@nrc.gov]  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U,S.  Nuclear  Regulatorv 
Commission,  Washington,  DC  20555- 
0001, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Petition  for  Rulemaking 

The  Nuclear  Regulator^'  Commission 
received  a  petition  for  rulemaking  dated 
November  2.  1995.  submitted  by 
Portland  General  Electric  Companv,  The 
petition  was  docketed  as  PRM-72-2  and 
published  in  the  Federal  Register,  with 
a  75-dav  comment  period,  on  February 
1.  1996(61  FR  3619). 

The  petitioner  requested  that  the  NRC 
amend  10  CFR  part  72  to  add  the 
authority  to  store  radioactive  waste  that 
exceeds  the  concentration  limits  of 
radionuclides  established  for  Class  C 
waste  in  10  CFR  61.55,'  This  radioactive 
material  is  commonly  referred  to  as 
"Greater  than  Class  C"  waste  or  GTCC 
waste.  GTCC  waste  is  generally 
unsuitable  for  near-surface  disposal  as 
low-level  waste  (LLW),  even  though  it  is 
considered  as  LLW,  Section 
61.55(a){2)(iv)  requires  that  this  type  of 


waste  be  disposed  of  in  a  geologic 
repository  unless  approved  for  an 
alternative  disposal  method  on  a  case- 
specific  basis  by  the  NRC 

The  petitioner  is  an  NRC-hcensed 
utility  responsible  for  the  Tro)an 
Nuclear  Plant  (Trojan),  In  the  petition, 
the  petitioner  anticipated  that  it  would 
need  to  dispose  of  GTCC  waste  during 
decommissioning  The 
decommissioning  plan  di.scussed  the 
transfer  of  spent  reactor  fuel  being 
stored  in  the  spent  fuel  pool,  to  an 
onsite  Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  licensed  under  10 
CFR  part  72  The  petitioner  requested 
that  10  CFR  part  72  be  revised  to  permit 
GTCC  waste  to  be  stored  at  the  ISFSI 
pending  transfer  to  a  permanent 
disposal  facilitv  The  petitioner 
suggested  that  because  the  need  to 
provide  interim  storage  for  (iTCC  waste 
is  not  specific  to  Trojan,  but  is  generic, 
the  regulations  in  10  CFR  part  72  shnujd 
be  amended  to  explicitlv  provide  for 
storage  of  (jTCC  waste  in  a  licensed 
ISFSI, - 

The  petitioner  stated  that  storage  of 
GTCC  waste  under  10  CFR  part  72 
would  ensure  safe  interim  storage  This 
storage  would  provide  for  public  health 
and  safety  and  environmental  protectinn 
as  required  for  spent  fuel  located  at  an 
ISFSI  or  spent  fuel  and  high-level  waste 
stored  at  a  Monitored  Retrievable 
Storage  Installation  (MRS) 

The  specific  changes  proposed  in  thr 
petition  would  explicitlv  include 
interim  storage  of  GTC(^  waste  uitiiin 
the  Purpose.  Scope,  and  Definitions 
sections  of  10  CFR  part  72.  therebv 
enabling  licensees  to  manage  CiTClC 
waste  generated  or  used  by  (  ommen  ul 
nuclear  power  plants  in  a  manner 
similar  to  that  for  spent  nuclear  fuel 
The  resised  definitions  would  onlv 
apply  to  the  interim  storage  of  GTCC 
waste  under  the  authority  of  10  CFR 
part  72, 

With  this  final  rule,  the  petition  is 
granted  in  part  and  denied  in  part  This 
rule  will  grant  the  petitioner's  request  to 
authorize  GTCC  waste  storage  under  a 
10  CFR  part  72  license,  but  as  discussed 
later,  uses  a  different  approach. 

Public  Conjments  on  the  Petition 

The  notice  of  receipt  of  the  petition 
for  rulemaking  in\  ited  interesteii 
persons  to  submit  written  comments 
concerning  the  petition.  The  NRC 


■  In  10  CFR  61  55,    Waslt' tiLissinLation,    Ihr 
NRC  rodifics  liispiisiil  r<'t|UireriiPiils  for  thri'r 
cla!>sps  i)f  Iow-Ipvi'I  whsIc  »hi(  h  arr  ronsuiprccl 
gem'rallv  siiitatilp  for  ncar-surfae  c  clispnsal   Thrsr 
are  Clas";  A.  B,  and  V.  Class  C  waste  is  rfquirfd  to 
meet  the  most  rigorous  disposal  nfunrcmt'nls. 


-  ('•raiitni)i  thi>  petition  in  this  rulemaking  is  nu 
loiijjrr  lUMidcd  for  Trojan  since  its  renctor  vessel 
witfi  internals  (package)  was  shipped  to  the 
H.iiiforil  I  l.W  site  after  the  State  of  Washington 
defined  this  package  as  Class  C  waste.  The  NKC  has 
I  oni  hided  that  this  rulemaking  wilt  be  u.seful  for 
other  n'a(  tor  operators  that  need  to  store  their 
C;TC.(    «,iste. 


recei\'ed  six  comment  letters.  Fi\^e 
comment  letters  were  received  from 
nuclear  facilities  and  one  from  the 
N'uc  lear  Energ)'  Institute  (NEI)  NEl 
pnivided  another  letter  on  this  subject 
dirert!\  ti  the  NRC  Chainnan  on 
Fehruarv  2,  1999.  and  the  NRC 
responded  on  March  25,  1999.  The 
comments  were  reviewed  and 
considered  in  the  development  of  NRC's 
decision  on  this  petition.  These 
comments  are  available  in  the  NRC 
Public  Document  Room. 

All  six  commenters  supported  the 
petition.  Two  of  the  commenters 
(Sacramento  Municipal  Utility  District 
and  Yankee  Atomic  Electric  Company) 
are  currently  decommissioning  their 
reactors. 

Draft  Rulemaking  Plan 

As  a  result  of  the  petition  and  the 
comment  letters,  the  NRC  developed  a 
draft  rulemciking  plan  to  further 
consider  the  development  of  a  rule  that 
would  meet  the  intent  of  the  petition.  In 
SECY-97-056,  dated  March  5.  1997.  the 
NRC  staff  provided  a  draft  rulemaking 
plan  to  the  Commission  outlining  a  rule 
ttiat  would  mndif\'  10  CFR  part  72  to 
tliiiw  storijM  ,if  material,  which  when 
lii-j  os..(i  ,  )  vsould  be  classified  as  GTCC 
waste  iinijer  the  authority  of  10  CFR 
part  72  using  the  performance  criteria  of 
this  part   .^s  di^-uss.v'l  in  this  draft 
rulenidkine  |>l.iii    ..■  •i.-^'es  are  currently 
.iiithiirizeo  !    -'re  GTCC  waste  under 
the  regulations  ui  10  CFR  part  30  and/ 
or  part  70  Therefore,  the  draft 
rulemaking  plan  discussed  adding  an 
option  to  store  GTCC  waste  under  10 
CFR  part  72  while  maintaining  the 
existing  option  to  store  this  waste  using 
th.>  authority  of  10  CFR  parts  30  and  70 
This  plan  was  sent  to  the  Agreement 
States  for  their  comments  on  April  18. 
1997.  Five  States  provided  comments — 
Illinois.  Maine,  New  York.  Texas,  and 
Utah. 

The  draft  rulemaking  plan  described 
how  an  ISFSI  or  an  MRS  might  be 
regulated  bv  both  the  NRC  and  an 
.■Xgrwment  State  (this  is  discussed  in 
more  detail  in  the  Discussion  section). 
The  draft  rulemaking  plan  did  not 
require  that  the  licensing  jurisdiction  for 
GTCC  waste  remain  with  NRC,  but  did 
suggest  that  Agreement  States  could 
Miluntarily  relinquish  their  licensing 
authority  for  GTCC  waste  stored  at  an 
ISFSI  The  draft  rulemaking  plan 
sp(H  ifii  alls  requested  Agreement  State 
input  relatn  (>  to  their  likelihood  of 
voluntarily  relinquishing  their  authority 
for  licensing  when  an  ISFSI  or  an  MRS 
is  used  for  storing  CT(^("  waste. 

One  State  supported  the  concept. 
Three  States  indicated  that  they  were 
opposed  to  voluntarily  relinquishing 
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thf'ir  Huthority  and  preferred  to 
mdintain  their  licensing  duth(irit\-  for 
GTCC  waste.  One  doubted  that 
inefficiencies  would  result  from 
Agreement  State  jurisdiction  over  GTCC 
wdstt^  dt  a  reactor  site  concurrent  with 
SRC.  regiiUtnm  of  spent  fuel  remaining 
at  the  site.  The  commenter  noted  that 
similar  situations  already  exist  when 
LLW  is  stored  at  the  site  A  second 
noted  that  there  ■'    *    *  ha\e  been  many 
instances  where  an  agreement  state  and 
N'RC  have  effectively  collaborated  in  the 
regulation  of  a  single  facility."  A  third 
noted  that  the  .N'RC  recently  informed 
the  States  that  they  could  voluntarily 
relinquish  their  authority  for  sealed 
sources  and  dt'vices  and  that  it  was 

*    *    '  if'ht'm<'ntlv  oppos'^d  to  any  rule 
that  automatic  ally  usurps  a  State's 
licensing  authority  without  the  State's 
consent." 

Proposed  Rule 

The  \Rr;  published  the  proposed 

rul"     Int.  rim  Storage  for  Greater  than 
(^ld^^  (   W  i>'.^  '  in  the  Federal  Register 
on  lun-'  Ih,  JOOO  |f)5  FR  ^'l^J,  The 
\R( !  r>'(  i'i\  "d  18  f;omment  letters  on  the 
j)r'ipo-,.'ii  rule.  These  comments  and 
r>'-.pon^"s  are  discussed  in  the 
Comments  on  the  Proposed  Rule" 
sec:tion. 

Discussion  \ 

(  iirrt'nt  NRC  regulations  are  silent  on 
thf  a(  (  cptahility  of  storing  reactor- 
rtldt"d  CiTCCi  waste  co-located  at  an 
ISFSI  or  an  .MRS.  Co-location  is  the 
storage  of  spent  fuel  with  other 
radioacti\e  material  in  their  respective 
separate  containers.  This  situation  has 
created  confusion  and  uncertainty  on 
the  part  of  decommissioning  reactor 
lif  "nsees  and  mav  create  inefficiency 
and  inconsi>.tfMU  y  in  the  way  the  NRC 
handi"s  GTCC  waste  licensing  matters. 

The  NRC  believes  that 
decommissioning  activities  at 
( omm'Tcial  nuclear  power  plants  will 
generate  small  volumes  of  GTCC  waste 
relative  to  the  amount  of  spent  fuel  that 
exists  at  these  sites  CTCC  waste 
exo'eds  the  concentration  limits  of 
radionuclides  established  for  Class  C  in 
*)*»bl  55(a)(3)(ii).  61.55{a)(4)(iii).  or 
t?61.55(a)(5)(ii).  GTCC  waste  is  not 
generally  acceptable  for  near-surface 
disposal  at  licensed  lowdevel 
radioactive  waste  disposal  facilities. 
Currently  there  are  no  routine  disposal 
options  for  GTCC  waste 

In  general,  reacttjr-related  GTCC 
wastes  can  be  grouped  into  two 
categories.  The  first,  which  is  the  more 
typical  form,  is  acti\-ated  metals 
components  from  nuclear  reactors  such 
a.*!  core  shrouds,  support  plates,  nozzles, 
core  barrels,  and  in-f:ore 


instrumentation.  The  second  is  process 
wastes  such  as  filters  and  resins 
resulting  from  the  operation  and 
decommissioning  of  reactors.  In 
addition,  there  may  be  a  small  amount 
of  GTCC  waste  generated  from  other 
activities  associated  with  the  reactor's 
operation  (e.g..  reactor  start-up  sources). 
GTCC  waste  may  consist  of  either 
byproduct  material  or  special  nuclear 
material. 

The  Low-Level  Kadioactive  Waste 
Policy  Amendments  Act  of  1985  gave 
the  Federal  Government  (I'.S. 
Department  of  Energ\  iDOE))  the 
primary  responsibility  for  de\elf)ping  a 
national  strategy  lor  disposal  of  GTCC 
waste.  The  Act  also  gave  the  NRC  the 
licensing  responsibility  for  a  disposal 
facility  for  GTCC  waste.  Until  a  disposal 
facility  is  licensed,  there  is  a  need  for 
interim  storage  of  GTCC  waste. 

Currently.  10  CFR  part  50  licensees 
(Domestic  Licensing  of  Produt  tion  and 
Utilization  Facilities)  are  authorized  to 
store  all  types  of  reactor-related 
radioactive  materials,  including  material 
that,  when  disposed  of.  would  be 
classified  as  GTCC  waste.  The  GTCC 
waste  portion  is<:urrently  being  stored 
either  within  the  reactor  vessel,  in  the 
spent  fuel  pool,  or  in  a  radioactive 
material  storage  area,  pending 
development  of  a  suitable  permanent 
disposal  facility. 

The  authority  to  license  the 
possession  and  storage  of  GTCC  waste  is 
contained  within  10  CFR  part  30  for 
byproduct  material  and  in  10  CFR  part 
70  for  special  nuclear  material.  Under 
10  CFR  50.52.  the  Commission  may 
combine  multiple  licensablo  activities  of 
an  applicant  that  would  otherwise  be 
licensed  individually  in  single  licenses. 
Thus,  the  10  CFR  part  50  license 
authorizing  operation  of  production  and 
utilization  facilities  currently  includes, 
within  it,  the  authorization  to  possess 
byproduct  and  special  nuclear  material 
that  would  otherwise  need  to  be 
separately  licensed  under  10  CFR  parts 
30  or  70.' 

Under  the  current  regulations,  before 
the  10  CFR  part  50  licensee  can 
terminate  its  10  CFR  part  50  license,  the 
licensee  must  transf(>r  all  of  its  spent 
fuel  to  another  licensed  facility; 
typically  an  ISFSI  for  storage  or  to  a 
geologic  repository  for  disposal.  The 
ISFSI  can  be  either  at  the  reactor  site 
under  a  specific  10  CFR  part  72  license, 
or  at  an  away-frnm-reactor  site.  The 
general  license  issued  under  10  CFR 
72.210  would  terminate  when  the  10 
CFR  part  50  license  is  terminated 
Because  the  10  ("FR  part  72  general 
license  would  be  ferininated  coincident 
with  the  termination  of  the  10  CFR  part 
50  reactor  license,  the  licensee  must 


have  a  10  CFR  part  72  specifit:  license 
in  order  to  continue  to  store  spent  fuel 
in  an  ISFSI  located  at  the  reactor  site. 
Under  a  10  CFR  part  50  license,  a 
reactor  licensee  undergoing 
decommissioning  can  store  GTCX"  waste 
at  its  site  based  on  the  authorit\  of  the 
10  CFR  parts  30  and  70  license' 
conferred  to  reactor  licensees.  However, 
the  10  CFR  parts  30  and  70  licenses 
incorporated  within  the  10  CFR  part  50 
license  are  also  terminated  when  the;  10 
CFR  part  50  license  is  terminated. 
(Consequently,  termination  of  the  10 
CFR  part  50  license  would  require  the 
licensee  to  either  obtain  a  10  CFR  part 
30  or  70  license  to  store  any  reactor- 
related  GTCC  waste,  or  transfer  the 
GTCC  waste  to  a  geologic  repository  for 
disposal. 

The  NRC's  current  understanding  of 
industry's  approach  to  reactor 
decommissioning  indicates  that  man\ 
r(\actor  licensees  c;urrently  undergoing 
det:ommis,-,ioning,  as  well  as  those 
considering  future  plans  for 
decommissioning,  ma\  or  may  not 
pursue  earl\'  termination  of  their  U)  (TR 
part  50  license,  for  a  variety  of  reasons. 
Consequently,  with  retention  of  the  10 
("FR  part  50  license,  licensees  also  will 
retain  the  10  CFR  part  72  general  license 
and  their  incorporated  10  CFR  parts  30 
and  70  licenses  (i.e..  the  authority  to 
^tore  reactor-related  GTCC  waste  under 
the  10  CFR  part  50  license).  However, 
the  NRC  believes  that  some  licensees 
may  wish  to  ha\e  the  cjption  of  early 
termination  of  their  10  CFR  part  50 
license  (and  thus  th.>  10  CFR  pari  72 
general  license)   In  that  case,  the  issue 
of  storage  of  reactor-related  GTCC  waste 
under  a  10  CFR  part  72  specific  license 
which  was  identified  in  the  proposed 
rule  is  still  valid.  The  NR(;  f:ontinues  to 
believe  that  storing  reactor  related  GTCC 
waste  either  under  a  10  CFR  part  50 
license  or  under  a  10  CFR  part  72 
specific  license  provides  an  adequate 
level  of  protection  of  public:  health  and 
safety.  Accordingly,  the  N'RC  is  issuing 
this  final  rule  to  provide  reactor 
licensees  with  flexibility  in  selecting  a 
regulatory  approach  to  storing  reactor- 
related  GTCC  waste.  This  final  rule 
maintains  Federal  jurisdiction  over 
reactor-related  GTCC  waste  under  either 
approach. 

"The  changes  in  this  rulemaking  will 
allow  10  CFR  part  72  specific  licensees 
to  co-locate  reactor-related  GTCC  waste 
within  an  ISFSI  or  an  MRS.  Applicants 
f(3r  a  specific  license  to  store  reactor- 
related  GTCC  waste  will  be  required  to 
provide  a  Safety  Analysis  Report  (SAR) 
describing  their  programs  that  will  (1) 
ensure  that  adequate  protective 
measures  are  in  place  to  ensure  safe 
storage  within  the  ISFSI  or  MRS.  and  (2) 
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ensure  that  the  co-location  of  this 
radioactive  material  will  not  have  an 
adverse  effect  on  the  safe  storage  of 
spent  fuel  and  the  operation  of  the  ISFSI 
or  MRS,  Safe  storage  of  GTCC  waste  will 
be  governed  by  the  provisions  of  U)  ('FR 
parts  20  and  72  and  applicable  guidance 
that  is  being  developed  in  conjunction 
with  this  rule.  Based  on  an  acceptable 
review  of  the  SAR.  the  NRC  would  issue 
a  10  CFR  part  72  specific  license. 
Current  10  CFR  part  72  specific  license 
holders  would  be  required  to  submit  a 
similar  application  to  amend  their  10 
CFR  part  72  licenses  if  they  desire  to 
store  GTCC  waste  at  their  ISFSIs. 

In  developing  the  rule,  the  NRC  was 
cognizant  of  both  potential  DOE 
disposal  criteria  for  GTCC  waste  (to 
preclude  allowing  a  storage  option  that 
is  unacceptable  for  disposal)  and 
potential  adverse  interactions  between 
spent  fuel  and  various  types  of  GTCC 
waste.  The  NRC  believes  that  properlv 
addressing  potential  adverse  conditions 
from  commingling  spent  fuel  with 
certain  types  of  GTCC  waste  presents 
significant  safety  and  technical  issues. 
In  addition,  because  the  DOE  has  not  vet 
identified  criteria  for  a  disposal 
package,  the  NRC  is  concerned  that 
storage  of  GTCC  waste  and  spent  fuel  in 
the  same  container  mav  be  unacceptable 
for  placement  in  the  geologic  repository 
Therefore,  the  rule  precludes  the 
commingling  of  GTCC  waste  and  spent 
fuel,  except  on  a  case-by-case  basis, 
because  the  NRC  desires  to  formulate 
regulations  that  both  reduce  radiological 
exposure  and  costs  associated  with 
repackaging  the  spent  fuel  and  GTCC 
waste  into  two  separate  containers  for 
disposal.  Note  that  this  in  no  wav 
changes  the  current  NRC  and  industry 
practice  of  allowing  the  commingling  of 
spent  fuel  and  certain  specific 
components  associated  with,  and 
integral  to,  spent  fuel  (e.g..  burnable 
poison  rod  assemblies,  control  rod 
elements,  and  thimble  plugs).  See  the 
responses  to  comments  3  and  10  in  the 
Comments  on  the  Proposed  Rule  section 
for  more  specific  information.  In 
support  of  this  rulemaking,  the  NRC  is 
developing  Interim  Staff  Guidance  for 
NRC  staff  and  licensee  use  in  utilizing 
10  CFR  part  72  storage  criteria  for 
various  GTCC  waste  types. 

This  rule  also  precludes  storage  of 
liquid  GTCC  waste  under  10  CFR  part 
72.  However,  there  are  alternatives  for  a 
10  CFR  part  50  licensee  that  desires  to 
terminate  its  license  yet  still  possesses 
liquid  GTCC  waste.  These  alternatives 
include  the  licensees  submission  of  an 
application  for  a  10  CFR  part  30  or  70 
license,  with  the  appropriate  conditions 
for  storage  of  liquid  GTCC  waste. 


Request  for  Public  Input  nn  Specific 
Issues 

The  Commission  sought  input  from 
stakeholders  on  various  technical  topics 
associated  with  the  storage  of  GTCC 
waste.  The  stakeholders  input  and 
NRC's  responses  are  (  ontained  in  th'' 
Comments  on  the  Proposed  Rule 
section.  The  Commission  considered 
these  comments  in  the  dpvpjnpment  rf 
the  final  rule 

Regulator,'  Action 

The  NRC  is  amending  10  CFR  part^ 
30,  70.  72.  and  150  The  changes  to 
these  parts  are  necessary  to  allow  the 
interim  storage  of  NROlicensf^d  reactor- 
related  GTCC  waste  within  an  ISFSI  or 
an  MRS  and  to  require  that  the  licensing 
responsibility  for  this  waste  remain 
under  Federal  jurisdiction  This  action 
addresses  only  GTCC  waste  used  or 
generated  bv  a  commercial  power 
reactor  licensed  under  10  CFR  part  50 
(i.e.,  not  a  research  reactor)  and  does  not 
include  any  other  sources  of  GTCC 
waste,  nor  does  it  include  other  forms 
of  LLW  generatf'd  under  a  10  CFR  part 
50  license  Rec.iuse  reactor-related 
GTCC  waste  is  initially  under  Federal 
jurisdiction  while  the  reactor  facility  is 
operated  and  the  ultimate  disposal  of 
GTCC  waste  also  is  under  P'ederal 
jurisdiction,  the  NRC;  belie\'es  that  the 
interim  period  between  termination  of  a 
reactor  license  and  ultimate  disposal 
also  should  remain  under  Federal 
jurisdiction.  GTCC  w'aste  could  become 
eligible  for  disposal  in  a  geologic 
repository  in  the  future.  .Spent  fuel  can 
be  stored  in  an  ISFSI  or  an  MRS 
pending  ultimate  disposal.  This  Federal 
jurisdiction  is  unlike  the  Federal  or 
Agreement  State  jurisdiction  for  the 
storage  of  Class  A.  B.  and  C  reactor- 
related  LLW  that  are  currently  being 
disposed  in  LLW  disposal  sites 
regulated  by  .Agreement  States   In 
addition,  the  storage  time  for  ('las^  .\.  B 
and  C  LLW  is  expected  to  be  short  in 
comparison  to  the  relatively  long-term 
interim  storage  of  GTCC  waste. 
Therefore,  for  efficiency  and 
consistency  of  licensing,  the  NRC 
concludes  that  10  CFR  part  72  should 
also  be  modified  to  allow  the  storage  of 
GTCC  waste  within  these  facilities 
under  exclusive  NRC  jurisdiction  .\ 
regulatory  scheme  which  would  allow 
for  Federal  jurisdiction  over  the 
generation  of  the  GTCC  waste,  followed 
by  State  jurisdiction  for  interim  storage, 
followed  again  by  Federal  lurisdictuin 
over  the  disposal  of  GTCC  waste,  is  an 
inefficient  approach,  that  could  lead  to 
inconsistent  regulation  Moreover,  it  is 
inefficient  for  NRC  to  spend  scarce 
resources  to  license  and  inspect  an 


ISFSI  that  stores  spent  fuel  and  for  a 
State  to  spend  scarce  resources  to 
license  and  inspect  the  same  ISFSI  for 
co-located  GTCC  waste.  The  NRC 
requested  Agreement  State  input  on 
ways  in  which  Agreement  States,  if 
permitted  to  take  jurisdiction  over 
reactor-related  GTCC  waste,  would 
ensure  consistency  with  a  national 
regulatory  scheme.  Only  two  States 
responded  to  this  request.  Though  both 
States  asserted  that  their  programs 
would  be  compatible  with  Federal 
regulations,  neither  said  that  their 
programs  would  be  identical.  Indeed, 
one  State  argued  that  each  State 
program  should  be  evaluated  on  its 
own.  The  States  have  rightly  pointed 
out  that  States  have  already  developed 
regulatory  programs  for  Class  A,  B,  C, 
and  non-reactor  GTCC  waste  that 
adequately  protect  health  and  safety. 
The  issue,  however,  is  whether  a 
regulatory  scheme  that  would  call  for 
back  and  forth  federal  jurisdiction  over 
reactor-related  GTCC  waste,  and 
multiple  States'  jurisdiction  over  the 
same  waste  in  between,  promotes  a 
reasonably  predictable  and  stable 
regulatory  environment  In  NRC's  view, 
the  better  reading  of  the  applicable 
statutes  is  that  reactor-related  GTCC 
waste  deserves  special  treatment, 
especially  because  of  Federal 
responsibility  for  disposal  of  such 
waste,  and  it  should  be  set  apart  from 
other  waste  and  be  subject  to  exclusive 
Federal  jurisdiction  over  the  storage  of 
reactor-related  GTCC  waste.  10  CFR 
parts  30,  70.  and  150  require  conforming 
changes. 

In  the  section,  "NRC  to  Maintain 
Authority  for  Reactor-Related  GTCC 
Waste.  '  the  Commission  provides  the 
regulatory  basis  upon  which  the  NRC 
has  determined  that  jurisdiction  for 
storage  of  reactor-related  GTCC  waste 
will  remain  with  the  NRC.  (Also  see 
comment  number  15) 

This  final  rule  will  allow  storage  of 
reactor  related  GTCC  waste  under  a  10 
CFR  part  72  specific  license  The 
changes  will  modify  10  CFR  part  72  to 
allow  storage  of  GTCC  waste  under  this 
part  using  the  appropriate  criteria  of  10 
CFR  part  72  This  will  provide  a  more 
pffu  i^nt  means  of  implementing  what  is 
^■sspntlally  already  permitted  by  the 
regulations  (storage  of  GTCC  waste  co- 
located  at  an  ISFSI  or  an  MRS).  When 
storing  GTCC  waste  within  an  ISFSI  or 
MRS,  the  licensee  or  applicant  must 
provide  a  description  of  its  program  that 
ensures  the  storage  of  the  GTCC  waste 
will  not  have  an  adverse  effect  on  the 
ISFSI  or  MRS  or  on  public  health  and 
safety  and  the  environment. 

The  rule  will  not  eliminate  the 
current  availability  of  storing  GTCC 
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waste  under  the  authority  of  a  10  CFR 
part  30  or  70  license.  However,  neither 
10  CFR  parts  30  nor  70  include  explicit 
r  rifpria  for  storage  of  GTCC  waste. 
Th  Tt'fore.  a  licensing  process 
f  onducted  under  10  CFR  parts  30  or  70 
regulations  would  be  more  resource 
intensive  because  the  licensee  would 
need  to  develop  new  proposed  storage 
criteria.  If  the  licensee  decides  to  obtain 
a  10  CFR  part  30  or  70  license,  the  NRC 
will  still  maintain  Federal  jurisdiction 
over  the  reactor-related  GTCC  waste 
stored  under  10  CFR  parts  30  and  70. 

Comparing  these  two  approaches,  the 
\'RC  recognizes  that  the  licensing 
process  will  be  simpler  with  less 
regulatory  burden  if  all  the  radioactive 
waste  to  be  stored  at  an  ISFSI  or  MRS 
IS  stored  under  the  authority  of  one  10 
(TR  part  72  license.  The  regulations  in 
10  CFR  part  72  were  developed 
specifically  for  storage  of  spent  fuel  at 
an  ISFSI  and  spent  fuel  and  high-level 
waste  at  an  MRS.  Appropriate  10  CFR 
part  72  criteria  w  ill  be  applied  to  GTCC 
waste  storage.  Under  10  CFR  parts  30 
and  70.  GTCC  waste  criteria  would  need 
to  be  developed  on  a  case-by-case  basis 
to  support  licensing  under  these  parts. 
Also,  using  10  CFR  part  72  to  store 
reactor-related  GTCC  waste  would 
eliminate  the  need  for  multiple  licenses 
for  the  storage  of  spent  fuel  and  GTCC 
waste. 

The  NRC  has  evaluated  the  technical 
issues  arising  from  the  commingling  of 
spent  fuel  and  reactor-related  GTCC 
waste  in  the  same  storage  container,  and 
issues  arising  from  the  storage  of 
reactor-related  liquid  GTCC  waste. 
under  a  10  CFR  part  72  specific  license. 
This  final  rule  will  permit  the  co- 
locating  of  spent  fuel  and  solid  reactor- 
related  GTCC  waste  in  different  casks 
and  containers  within  an  ISFSI  or  MRS. 
However,  the  rule  will  not  permit  the 
commingling  of  spent  fuel  and  GTCC 
waste  in  the  same  storage  cask  except  on 
a  case  by  case  basis.  The  rule  does  not 
change  the  current  practice  of  storing 
specific  components  associated  with, 
and  integral  to,  the  spent  fuel  with  spent 
fuel.  Additionally,  the  rule  will  not 
pt'rmit  the  storage  of  liquid  reactor- 
related  GTCC  waste. 

Without  this  change,  prior  to 
termination  of  the  10  CFR  part  50 
license,  a  licensee  would  need  to  obtain 
niultiplf^  licenses  to  continue  to  store 
>pent  fuel  and  GTCC  waste— 10  CFR 
p>irt  72  for  spent  fuel  and  10  CFR  part 
fO  or  70  (or  both)  for  GTCC  waste. 
Having  one  license  for  the  ISFSI  (or 
MRS)  under  10  CFR  part  72  will  be 
Minpler  for  both  licensees  and  the  NRC. 

The  NRC!  believes  that  the  concept 
proposed  in  the  petition  of  storing 
GT(;C  waste  under  the  provisions  of  10 


CFR  part  72  is  valid.  However,  the  NRC 
also  concludes  that  the  method 
proposed  by  the  petitioner,  that  is 
modifying  the  definition  of  spent  fuel  to 
include  GTCC  waste,  could  lead  to 
confusion  and  inefficiency.  If  GTCC 
waste  is  defined  as  spent  fuel.  DOE 
would  be  required  to  dispose  of  this 
waste  in  a  deep  geologic  repository  and 
would  not  have  the  flexibility  to  explore 
potentially  more  efficient  disposal 
plans.  The  proposal  could  also  require 
that  GTCC  waste  use  limited  disposal 
space  meant  for  wastes  that  require 
more  .stringent  confinement. 

Therefore,  the  NRC  is  adding  a 
definition  of  GTCC  waste  within  §  72.3 
that  will  be  consistent  with  10  CFR 
61.55.  The  NRC  has  evaluated  10  CFR 
part  72  to  determine  which  sections 
need  to  be  modified  to  accommodate 
storage  of  separate  containers  of  solid 
GTCC  waste  co-located  with  spent  fuel 
within  an  ISFSI  or  an  MRS.  The 
majority  of  the  changes  to  10  CFR  part 
72  will  simply  add  the  term  "GTCC 
waste'  to  the  appropriate  sections  and 
paragraphs  (typically  immediately  after 
the  terms  "spent  fuel"  or  "high-level 
waste").  In  support  of  this  rulemaking, 
the  NRC  is  developing  Interim  Staff 
Guidance  for  NRC  staff  and  licensee  use 
in  applying  10  CFR  part  72  storage 
criteria  for  various  GTCC  waste  types. 

The  regulations  in  10  CFR  part  1 50 
are  being  modified  to  be  consistent  with 
the  changes  in  10  CFR  part  72.  The 
change  to  10  CFR  part  150  (Exemptions 
and  Continued  Regulatory  Authority  in 
Agreement  States  and  in  Offshore 
Waters  Under  Section  274)  will  specif\- 
that  any  GTCC  waste  stored  in  an  ISFSI 
or  an  MRS  is  under  NRC  jurisdiction.  10 
CFR  part  150  also  is  being  modified  to 
indicate  that  licensing  the  storage  of  anv 
GTCC  waste  that  originates  in.  or  is  used 
by.  a  facility  licensed  under  10  C^FR  part 
50  (a  production  or  utilization  facility) 
is  the  responsibility  of  the  NRC. 

The  NRC  has  made  changes  to  the 
final  nile  based  on  public  comments 
(see  the  Response  to  Public  Comments 
section)  and  has  also  determined  (not 
based  on  public  comments)  that 
additional  sections  within  10  C.VR  part 
72  needed  to  be  removed  or  modified. 

A  public  comment  resulted  in  the 
recognition  of  the  need  to  modify  10 
CFR  parts  30  and  70  to  provide 
exceptions  to  the  requirements  in  these 
parts  when  the  GT("C  waste  is  being 
stored  under  the  provisions  of  10  CFR 
part  72.  Without  these  changes, 
licensees  would  need  10  CTR  part(s)  30 
and/or  70  licenses  in  addition  to  the  It) 
CFR  part  72  license.  Other  comments 
resulted  in  clarification  of  the  preamble 
and  §  72.120  with  regard  to  the 


f:ommingling  of  material  that  is 
associated  with  sp(>nt  fiit-l  assemblies. 

In  additiim.  during  the  review  of 
comments.  NRC  staff  identified  the  need 
for  several  clarifications  in  the  final  rule 
that  are  not  specifically  based  on  public 
comments.  The  clarifying  changes  that 
NRC,  made  are:  §  72.2(a)  regarding 
power  reactor-related  CITCC  waste  is 
being  modified  to  clarify  that  GTCC 
waste  does  not  ha\e  to  be  stored  in  a 
complex  that  is  designed  and 
constructed  specifically  for  storage  of 
spent  fuel:  the  definition  in  §  72.3  of 
"spent  fuel  cask  or  cask"  in  the 
proposed  rule  is  being  withdrawn  to 
eliminate  an  unnecessary  storage 
requirement;  §  72.6  is  being  revised  to 
indicate  clearly  that  rear:tor-related 
GTCC;  waste,  if  stored  under  10  CFR  part 
72,  can  only  be  stored  under  the 
provisions  of  a  10  CFR  part  72  specific 
license:  §  72.24(r)  in  the  proposed  rule 
is  being  remo\-ed  for  ronsistencv  with 
10  CFR  part  50's  hancilin>^  of  radioactive 
material;  §  72.40(b)  in  the  proposed  rule 
is  being  revised  to  correct  an  error  (the 
proposed  rule  inadvertently  removed 
existing  text  instead  of  .uidint;  a  new 
introductorv  sentence]  and  to  remtne 
reference  to  the  Atomic  Safetv  and 
Licensing  Appeal  Board,  which  no 
longer  exists,  and  *>*?  72.72,  72.76.  and 
72.78  are  being  modified  to  clarif\'  the 
reporting  requirements  foi  special 
nuclear  material  as  specified  in  10  CIFK 
74  13(a)(1), 

In  a  previous  final  rulemaking, 
'Clarification  and  .\ddition  of 
Flexibility  "  '65  FR  50606;  August  21, 
2000),  changes  were  made  to  10  CFR 
part  72.  Section  72. 14n(c)(2)  is  the  onlv 
section  that  is  changed  in  both  the 
previous  and  current  rulemaking  The 
changes  to  this  sec;tinn  in  the  current 
rulemaking  are  consistent  with  the 
(Harific  ati(m  "  rulemaking  c:hanges 

The  \Rt^  will  continue  to  recoNcr 
costs  for  generic  acti\ities  related  to  the 
storage  of  GTCf'  waste  under  10  CFR 
part  72  bv  means  of  annua!  fees  assessed 
to  the  spent  fuel  storage/reactor 
decommis'iioning  class  of  lic:ensees 
under  10  CFR  part  171    Subsequent  to 
issuing  the  final  revision  to  10  CVR  [)art 
7  J    10  CFR  part  170  will  be  amended  to 
(  larif\'  that  full  c:ost  fees  will  be  assessed 
tor  aminidinents  and  inspec  tions  related 
to  the  storage  oi  CJTCC  waste  under  10 
f:i-R  part  72. 

.VHC  fcj  Miiintain  r\iitfinritv  Inr  Rfiictnr- 
Rf'lated  GTCC  W'astP 

I  'nder  section  274  of  the  Atomic 
Energy  Act  of  1954  (AEA).  .Agreement 
.States  possess  rc^gulatorv  authoritv  o\er 
radioac:tive  waste  only  where  the 
Commission  has  relincpiished  its  pre- 
existing authoritv.  Section  274 
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a^ri'fMTiPiit^  ( .iiinnt  li<>  iinii*'rstnn(i  ,is  ,i 
gf^nrral  matter  to  rt'linquish 
Commission  authority  over  reactor- 
rflated  GTf "C  waste.  These  wastes  are 
mlfgrally  related  to  the  operation  of 
reactors,  because  these  wastes  consist 
for  the  most  part  of  activated  metal 
reactor  components  such  as  core 
shrnufls.  su[)pi)rt  plates,  nozzles,  core 
barrels,  and  in-core  instrumentation. 
When,  under  the  section  274  program. 
the  Commission  reaches  agreements 
\\  ith  States  and  relinquishes  regulatorv 
jurisdiction  to  them,  the  Commission 
specifically  retains  authority  over  the 
"operation"  of  reactors,  as  required  bv 
an  NRC  rule  promulgated  nearlv  40 
vears  ago.  See  10  CFR  150.15(a)(1).  That 
rule  defines  "operation"  as  follows: 

.As  used  in  this  subparagraph,  operation  of 
a  facility  includes,  but  is  not  limited  to  (i)  the 
storage  and  handling  of  radioactive  wastes  at 
the  facility  site  by  the  person  licensed  to 
operate  the  facility;  and  (ii)  the  discharge  of 
radioactive  effluents  from  the  facility  site. 
Id  (Emphasis  added). 

In  short.  NRC  concludes  that  a  State 
entering  a  section  274  Agreement  with 
the  NRC  di)es  not  (and  cannot)  acquire 
regulatory  authority  over  reactor-related 
(iTCC  waste.  Contrary  to  the  view  of  a 
I  ommenting  State,  issuance  of  a  final 
rule  asserting  ongoing  NRC  jurisdiction 
n\er  reactor-related  GTCC  waste  does 
not  take  back  previously-granted  State 
authnrifv  or  terminate  an  .\RC-State 
agreement  without  abiding  b\'  the 
process  set  out  in  section  274(i)  of  the 
.\E.\.  Nothing  in  the  .^PL^,  in  NRC  rules, 
nr  in  NRC  agreements  with  an\  nf  the 
(ommenting  States  even  mentions 
redctnr-related  CTCX'  waste,  let  almie 
discontinues  NRC!  jurisdiction  over  it. 
Hence,  the  Commission's  decision  in 
this  rulemaking  to  e,\erci>;e  iin'_;(iii!>_; 
]iirisdi(  tion  mer  this  torni  nf  w  -i-te  d'  ie> 
not  \iolate  anv  pro\ision  of  law 

Specificallv.  with  regard  to  the  >;tniage 
of  reactor-related  CiTCC!  waste,  the  NK( 
will  t:ontinue  P'tnieral  authorit\  over  the 
(;Tt;c  waste  after  termination  of  the  10 
CFR  part  50  license.  Thus,  under  the 
option  of  obtaining  10  ('PR  part  30  and/ 
or  70  licenses,  the  GTCC  waste  will 
remain  under  Federal  authorit\    If  the 
ojition  of  obtaining  a  specific  license 
under  10  ('FR  [lart  72  is  chosen,  the 
CT("C  waste  will  also  remain  under 
Federal  aiithorit\.  This  licensing 
authorit\  will  be  irrespec:tive  of  the 
physical  location  of  the  storage  faciiitv 
(tMther  on  or  off  the  nnginatuig  re,u:tor 
site) 

Ffowe\er.  this  rule  does  not  alfei !  the 
States'  long-standing  prac  ti(  e  .it 
exercising  regulatory  jurisdu  tion  user 
non-GTCC  low-le\"el  r.idioa(  !i\e  waste 
originalh'  generated  at  re,i(  tors,  or  over 
(;Tf"C  waste  generated  h\  materials 


!i(  eiisces  regulated  bv  Agreement  States. 
HnweMT,  under  10  CFR  72.128(b).  anv 
l.LW  generated  by  the  ISFSI  (or  an  MRS) 
must  be  treated  and  stored  onsite 
awaiting  transfer  to  a  disposal  site.  The 
licensing  authority  for  treatment  and 
storage  of  ISFSI  or  MRS  generated  LLW 
would  be  under  10  CFR  part  72.  and 
therefore,  reserved  to  the  NRC. 

For  a  more  detailed  discussion  of 
jurisdictional  issues,  please  see  the 
responses  to  comments  15.  16.  and  17. 

Comments  on  the  Proposed  Rule 

This  analysis  presents  a  summary'  of 
the  comments  received  on  the  proposed 
rule,  the  NRC's  response  to  the 
comments,  and  changes  made  to  the 
final  rule  as  a  result  of  these  comments. 

The  NRC  received  18  comment  letters. 
Five  were  from  Agreement  States  (South 
Carolina.  Illinois.  Utah.  New  York,  and 
Maine),  ten  from  industr>'  (including  the 
Portland  General  Electric  Company,  the 
petitioner,  and  the  Nuclear  Energy 
Institute),  one  from  the  Department  of 
Energy  (DOE),  one  from  a  private 
citizen,  and  one  from  a  consulting  firm. 

in  general,  none  of  the  commenters 
were  opposed  to  the  idea  of  storing 
reactor-related  GTCC  waste  in  an 
Independent  Spent  Fuel  Storage 
Installation  licensed  under  the 
provisions  oT  10  CFR  part  72.  However. 
four  of  the  Agreement  State  commenters 
were  opposed  to  restricting  the  licensing 
authority  solely  to  the  NRC  and  belie\'e 
that  "NRC  is  not  correctly  interpreting 
the  Atomic  Energy  Act.  Utah  is  opposed 
to  applving  NRC  sole  jurisdiction  to 

awav-from-reactor  ISFSIs"  because  the 
State  belipves  it  could  likely  end  up 
with  GTCC  waste  indefinitely  stored 
w  ithin  its  borders  with  no  disposal 
option  South  Carolina  and  New  York 
tielievp  the  NRC  and  the  State  can 
effectively  collaborate  in  the  regulation 
of  a  single  facility.  Maine  believes  the 
rulemaking  should  be  reconsidered 
because  it  is  not  advisable  to  allow  the 
commingling  of  spent  fuel  and  GTCC 
waste  Iheuniustrx    DOE.  the  private 
-citizen,  and  the  consulting  firm  all 
generally  supported  the  rulemaking  and 
some  provided  specific 
recommendations  to  improve  the  final 
rule 

The  NR(^  in  the  proposed  rule. 
iin  ited  comments  on  (1)  six  specific 
tnpics  dealing  with  safety,  technical  or 
li(  ensinc  issues  for  the  storage  of  GTCC] 
wastt-  .Hid  [I]  three  specific  questions 
tor  .Agreement  State  consideration.  The 
comments  on  the  proposed  rule  are 
generally  contained  within  four 
f  atet;ories  The  first  category  contains 
general  comments,  followed  by 
comments  on  commingling  GTCC  waste 
and  s[)ent  fuel  (these  are  mostly  the 


comments  identified  in  number  1 
above),  followed  by  State  issues  (these 
are  mostly  the  comments  identified  in 
number  2  above),  and  then  other 
comments. 

A.  Cieneral  Comments  on  the  Proposed 
Rule: 

1.  Support  of  the  proposed  rule  (or 
support  of  the  comments  submitted  bv 
the  Nuclear  Energy  Institute  (NEI)). 

Co/nmen/:  Thirteen  of  the  18 
commenters  provided  specific 
comments  in  support  of  the  concept  of 
the  proposed  rule  to  store  GTCC  waste 
in  an  ISFSI  One  of  the  supportive 
commenters  was  NEI.  representing  the 
industry,  and  three  commenters  also 
endorsed  NEl's  comments.  As  an 
example,  one  commenter  noted  that  it 
had  been  actively  involved  with  NEI  on 
this  issue  and  fully  endorsed  NEI's 
comments  on  behalf  of  the  industry.  The 
commenter  specifically  agreed  with 
NRC's  proposal  to  retain  regulatorv 
authority  over  GTCC  waste  during  the 
interim  period  between  reactor 
shutdown  and  prior  to  disposal.  The 
commenter  noted  that  there  is  no  benefit 
to  public  safety  and  there  is  only  a 
burden  placed  upon  public  resources  to 
have  regulatory  authority  shift  to  State 
authorities  during  this  time. 

Another  industry  commenter  stated 
that  it  supports  NRC's  proposed 
rulemaking  and  encouraged  the  NRC  to 
continue  the  development  of  a  rule 
which  is  prudent,  p/actical.  reasonable 
and  consistent  to  ensure  that  the  interim 
storage  for  GTCC  waste  is  fair  and 
equitable  to  all  involved  stakeholders. 
The  commenter  noted  that  the  proposed 
rulemaking  will:  (1)  Clarify-  NRC's 
handling  of  GTCC  licensing.  (2)  be 
simpler.  (3)  result  in  less  regulatory 
burden  on  licensees.  (4)  continue  to 
consider  the  need  to  protect  public 
health  and  safety,  and  (5)  allow  these 
waste  streams  to  be  stored  in  an  ISFSI 
or  an  MRS  under  the  authority  of  one  10 
CFR  part  72  license. 

Response:  Since  these  comments 
support  the  rulemaking,  no  response  is 
necessary. 

2.  Flexibility. 

Comment:  An  industry  commenter 
believes  that  fiexibility  to  manage  GTCC 
waste  using  other  methods  than  10  C^FR 
part  72  is  in  the  best  interest  of  public 
safety.  The  commenter  noted  that  GTCC" 
waste  has  been  approved,  on  a  case-hy- 
case  basis,  for  disposal  at  licensed  LLW 
disposal  facilities  and  believes  this 
practice  should  be  allowed  to  continue. 

Response:Th\s  rulemaking  concerns 
only  the  storage  of  GTCX;  waste. 
However,  see  the  response  to  comment 
numbers  15  and  17  for  additional 
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information  regarding  GTCC  waste 
disposal 

3  Definition  of  spent  fuel  and  GTCC 
waste 

Comment:  Two  industry  commenters 
believe  the  definition  of  GTCC  waste 
should  be  changed  One  rommenter 
believes  it  should  be  defined  as  spent 
fuel,  as  recommended  in  the  petition, 
and  the  other  believes  it  should  be 
defined  as  high-level  waste.  In  either 
rase,  the  commenters  believe  this 
change  would  simplifv  disposal. 

Three  commenters.  including  DOE 
and  \E\,  note  that  the  definition  of 
spent  fu^l  includes  the  special  nuclear 
material,  byproduct  material,  source 
material,  and  other  radioactive  materials 
associated  with  fuel  assemblies  (i.e..  the 
non-fuel  components  associated  with 
those  fuel  assemblies).  .See  10  CFR  72  J 
.N'on-fuel  components  may  be  included 
as  part  of  the  spent  fuel  delivered  for 
disposal  under  the    Standard  Contract 
for  Disposal  of  Spent  Nucl^-ar  Fuel  and/ 
or  High-I.evel  Radioactive  Waste."  See 
10  CFR  961.11.  Appendix  E.  B.2.  The 
Standard  Contract  includes  as  non-fuel 
components,  but  is  not  limited  to: 
control  spiders,  h\irnable  poison  rod 
assemblies,  control  rod  elements, 
thimble  plugs,  fission  chambers, 
primary  and  secondary'  neutron  sources 
that  are  contained  within  the  fuel 
assembly,  and  BWR  channels  that  are  an 
integral  part  of  the  fuel  assembly.  These 
same  non-fuel  components  will 
ultimately  be  disposed  of  in  the  Federal 
repository  in  accordance  with  the 
Standard  Contract  The  commenters 
believe  that  the  definition  of  reactor- 
related  GTCC  waste  is  unclear  in  that  it 
might  be  seen  to  include  those  non-fuel 
components  The  commenters  believe 
that  reactor-related  GTCC  waste  should 
be  limited  to  items  such  as  reactor 
internals,  filters,  and  resins 

The  commenters  further  state  that  the 
rule  should  clearly  state  that  a  licensing 
basis  is  being  proposed  for  storage  of 
botlt  categories  of  material,  spent  fuel 
associated  material  and  reactor-related 
GTCC  waste  in  an  ISFS!  or  an  MRS 
under  Federal  jurisdiction  The 
commenters  believe  that  without  this 
clarification  the  rule  could  be 
misinterpreted  to  impose  new 
requirements  for  licensees  to 
demonstrate  that  non-fuel  comptments 
also  meet  the  radiological  classification 
of  GTCC  waste  as  a  condition  of  storage. 

Response  The  NRC  believes,  at  this 
time,  that  defining  all  GTCC  waste  as 
spent  fuel  or  high-level  waste  for  use  .n 
10  CFR  part  72  could  lead  to  confusion 
and  inefficiency  If  GTCC  waste  is 
defined  as  spent  fuel  or  high-level 
waste.  DOE  would  be  required  to 
dispose  of  this  waste  in  a  deep  geologic 


repcisiturv  (e.g..  Yucca  Mountain)  and 
would  not  have  the  flexibility  to  explore 
potentiallv  more  efficient  disposal 
plans.  This  definition  could  also  require 
that  GTCC  waste  use  limited  disposal 
space  meant  for  wastes  that  require 
more  stringent  confinement. 

The  commenters  noting  that  the 
definition  of  spent  fuel  in  10  CFR  72  3 
includes  associated  materials  are 
correct.  The  NRC  never  intended  to 
classify  such  material  as  GTCC  waste. 
The  proposed  rule  did  not  make  it  clear 
that,  if  this  material  were  separated  from 
the  spent  fuel,  some  of  it  might  be  GTCC 
waste.  However,  it  is  not  deemed  to  be 
GTCC  waste  when  it  is  placed  within  a 
spent  fuel  cask  with  the  associated  fuel 
assemblies.  The  NRC  currently  allows 
the  storage  of  this  material  with  spent 
fuel  and  this  rulemaking  will  not  make 
any  change  to  this  practice. 

Accordingly,  the  final  rule  is  modified 
as  follows:  The  NRC  has  clarified  that 
the  material  associated  with  spent  fuel 
assemblies  is  not  GTCC  waste  and 
currently  can  and  will  continue  to  be 
allowed  to  be  stored  with  spent  fuel. 
The  clarifications  are  being  made  within 
the  preamble  and  §§  72.120lb).  (c).  and 
(e)  have  been  modified  to  clarify  what 
can  and  cannot  be  stored  with  spent 
fuel.  In  addition,  the  NRC  is  developing 
Interim  Staff  (Guidance  that  will  provide 
additional  information  for  the  NRC  staff 
and  licensees  in  determining  which 
materials  are  associated  with  spent  fuel. 

4.  Proposed  rule  is  [.rfmature.    " 

Comment:  A  State  cfimmenter 
believes  that  the  rulemaking  is 
premature  and  not  within  the  spirit  or 
letter  of  the  Administrative  Procedure 
Act  because  the  proposed  rule  contains 
no  separate  design  criteria  for  GTCC 
waste  storage  containers  and  reflects  an 
expectation  that  the  applicant  will 
ensure  that  the  co-location  of  GTCC 
waste  does  not  adversely  affect  the  safe 
storage  of  spent  fuel  and  the  operation 
of  the  ISFSI.  The  proposed  rule  solicited 
input  on  a  number  of  issues,  such  as 
commingling,  performance  criteria,  and 
the  scope  of  material  subject  to  the  rule. 
Therefore,  the  commenter  believes  that 
the  proposed  rule  is  still  in  the 
beginning  stages  as  there  are  significant 
decisions  relating  to  technical,  safety, 
and  performance  criteria  vet  to  be  made. 
In  the  commenter's  view,  the  NRC 
should  be  soliciting  comments  on  an 
explicit  proposal  The  commenter  also 
believes  that  the  NRC;  is  seeking  a  way 
to  make  it  financially  more  attractive  for 
utilities  to  store  GT(X;  waste  after 
dec(jmmissioning  and.  in  part,  to  solicit 
information  from  DOE  on  its  GTCC 
disposal  policies 

Response- Jhf  Commission  does  not 
agree  that  this  rulemaking  is  'premature 


and  not  within  the  spirit  or  the  letter  of 
the  Administrative  Procedure  Act."  In 
addition,  this  rulemaking  responds  to  a 
petition  for  rulemaking  submitted  by 
Portland  General  Electric  Company 
{PRM-72-2).  The  proposed  rule 
provided  a  complete  regulatory  proposal 
and  a  set  of  questions  for  the  purpose  of 
soliciting  additional  information  that 
would  help  form  the  basis  for  the  final 
rule.  We  have  received  and  reviewed  all 
comments  and  thus  have  gained  the 
additional  information  needed  to 
finalize  the  Statement  of  Considerations 
and  rule.  Through  this  process,  the 
public  has  had  an  adequate  opportunity 
to  respond. 

Based  on  public  comments,  the 
Commission  has  developed  a  final  rule 
which  is  quite  similar  to  the  proposed 
rule.  Changes  made  within  the  final  rule 
clarify  and  correct  inadvertent  errors 
within  the  proposed  rule,  but  do  not 
make  any  fundamental  changes  in  how 
the  NRC  proposed  to  license  the  storage 
of  reactor-related  GTCC  waste  in  the 
proposed  rule.  The  final  rule  addresses 
and  responds  to  the  issues  raised  by  the 
commenters.  The  Commission  does  not 
anticipate  any  further  rulemaking  on  the 
storage  of  reactor-related  GTCC  waste 
unless;  (1)  based  on  discussions  with 
DOE  and  others,  changes  to  the 
definition  of  GTCC  waste  are  made,  or 
(2)  DOE  develops  disposal  criteria  for 
GTCC  waste  that  would  require 
corresponding  changes- 

5  General  license  versus  specific 
license. 

Comment:  An  industry  commenter 
believes  the  wording  in  10  CFR  72.40(b) 
must  be  revised.  As  written,  the 
application  to  convert  a  general  license 
to  a  specific  licen.se  for  an  existing  ISFSI 
would  be  denied.  As  proposed,  it  would 
deny  a  license  if  construction  on  the 
facility  begins  before  a  finding 
approving  issuance  of  the  license  with 
any  appropriate  conditions  to  protect 
environmental  values.  The  ISFSI 
licensed  under  10  CFR  72.210.  a  general 
license,  is  very  likely  to  have  been 
designed,  constructed,  and  operated  for 
years  prior  to  the  need  to  apply  for  a 
specific  license.  The  conunenter  also 
believes  the  rule  should  clearly  indicate 
which  sections  apply  to  a  general 
license  and  which  do  not.  The  rule 
should  provide  for  the  storage  of  GTCC 
waste  at  an  ISFSI  for  both  general  and 
specific  licenses  until  the  10  CFR  part 
50  license  terminates. 

Response:  This  rulemaking  relates  to 
authorizing  a  10  CFR  part  72  specific 
license  holder,  or  applicant  for  a 
license,  to  store  reactor-related  GTCC 
waste  in  an  ISFSI  or  an  MRS.  The 
comments  on  transitioning  from  a  10 
CFR  part  72  general  license  to  a  10  CFR 
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part  72  specific  liconse  aro  beynnrl  thf 
scopp  of  this  rulemaking.  With  rpgarri  to 
the  commenter's  request  to  indicate 
clearlv  which  sectidns  of  10  CFR  part  72 
apph'  to  general  Hcensoes  and  which 
apply  to  specific  licensees,  the  NRC' 
previously  addressed  this  issue  b\ 
adding  a  new  §  72.13  to  10  CFR  part  72. 
in  a  final  ruh^  titled  "riarification  and 
Addition  of  Flexibilit\  '  (h.t  FR  50606; 
August  21,  2000). 

The  NRC  disagrees  with  the 
commenter's  suggestion  to  pro\ide  for 
the  storage  of  CiTCC  waste  under  both 
10  CFR  part  72  general  and  specific 
licenses.  As  indic:ated  in  the  proprispci 
rule,  because  a  10  CFR  part  72  general 
Ucense  is  granted  to  a  person  holding  a 
10  CTR  part  ,50  license  to  possess  or 
operate  a  power  reactor  and  a  10  C'FR 
part  50  lir:ensee  would  already  bp 
authorized  (see  S  50,52)  to  possess 
radioactive  material  (including  GTCC 
waste),  there  is  no  need  for  additional 
authority  to  possess  and  .^torp  reactor- 
related  GTCC  waste  under  the  general 
license  provisions  of  10  CFR  part  72. 
(See  also  response  below). 

Note:  In  i'\  ilualing  this  comment,  the  NRC 
det('rnim''(!  tha!  portions  of  §72. 40(b)  were 
inadvt'rlL'nll\  (jniitted  from  tfie  proposed 
rule.  The  text  contained  in  tiie  proposed  rule 
was  intended  to  be  added  to  §  72, 40(b) 
instead  of  to  replace  this  paragraph 
Accordingly,  the  final  rule  is  modified  to 
contain  the  existing  text  with  the 
modification  from  the  proposed  rule. 

6.  General  license. 

(A^mment:  A  consulting  firm 
commented  that  the  changes  to  10  CFK 
72.6  extend  the  general  license 
authorization  for  spent  fuel  in  an  ISF.Sl 
to  include  reactor-related  GTCC"  waste 
For  clarity  the  proposed  rule  should 
include;  (1)  GTCC  waste  in  the  title  of 
Subpart  K,  (2)  the  authorization  for 
reactor-related  GTCC  waste  in  10  CFR 
72.210.  (.3)  reactor-related  GTCC  waste 
in  lOCFR  72  212(a)(1)  and  (aj(2).  (4) 
rea(;tor-related  GTCC  waste  in  10  CFR 
72,212(b)(5)(ii).  and  (5)  the 
authorization  for  reactor-relati^d  (JTCC 
waste  in  10  CFR  72.230(b). 

f?p,spon,sp;  The  NRC  agrees  with  the 
commenter  that  §  72.6  of  the  proposed 
rule  could  be  read  as  allowing  the 
storage  of  reactor-related  GTCC  waste  at 
an  ISFSI  under  a  general  license.  This 
was  done  inadvertently  and  was 
inconsistent  with  the  overall  intent  of 
the  proposed  rule.  Therefore,  the  NRC 
has  revised  §  72.6  to  indicate  clearly 
that  reactor-related  GTCC  waste  only 
can  be  stored  under  the  provisions  of  a 
specific  license. ' 


'  Not  impacti'ii  by  this  rulemaking — 10  CFR  pari.", 
;iO  and  ro  cio  pt'rmit  ttie  storage  of  roactor-relatpd 

{;t(x;  waste. 


7,  Question  bom  tlip  prnpiiM'd  rule;  li 
reactor  licpnsees,  after  ternunation  of 
their  10  CFR  part  50  license,  elect  to 
store  reactor-related  GTf'C  \va<;te  under 
the  provisions  of  10  CFK  ii.iri-  .50  and 
70,  IS  additumal  guidance  needed  to 
provide  a  more  efficient  licensing 
process? 

Comment:  One  State  commenter 
believes  that  the  same  technical  criteria 
should  be  developed  and  applied  to 
storage  of  GTCC  waste  regardless  of 
w  hich  lie  ensing  option  a  licensee 
selects 

Of  SIX  iiKiustry  commenters,  some 
believe  that  additional  guidance  is 
needed  while  others  do  not  believe 
additicmal  guidance  is  needed.  One 
commenter  believes  the  NRC  should 
spend  its  resources  on  legislative  and 
regulatorv  changes  that  eliminate  dual 
recul.iti'in  and  set  one  standard 
piii!!': mm  [lublic  health  and  safety. 
Another  commenter  believes  additional 
guidance  should  be  provided  regarding 
the  steps  to  obtain  a  10  CFR  parts  30 
and  70  lic;ens(^  prior  to  termination  of  a 
10  (;FR  (nirt  50  license  The  guidance 
should  be  simple  and  include 
consideration  of  facility  histor\',  design, 
experience,  and  backfit  costs  of 
upgrading  to  newer  regulations  as  a 
result  ot  transfer  to  10  CFR  parts  30  and 
70  lic;enses, 

Hfspnnst^  The  NRC  does  not  believe 
that  additional  guidance  specifically  for 
10  CFR  parts  AO  and  70  licenses  is 
needed.  However,  if  the  NRC  were  to 
develop  guidam  p  for  storage  of  reactor- 
related  GTCC  waste  under  a  10  CFR  part 
:^0  or  70  license,  such  guidance  would 
l)e  consistent  with  10  CFR  part  72.  The 
NRC  prefers  that  reactor-related  GTCC 
w  aste  be  stored  under  the  provisions  of 
10  CFR  part  72  Therefore,  to  promote 
effec;tiveness  and  efficiency,  the  NRC  is 
deferring  de\elopment  of  any  guidance 
for  10  CT'R  parts  30  and  70  However. 
any  application  for  a  10  C-FR  part  30  or 
70  license  mav  use.  to  the  extent 
appropriate  (c;onsidering  the  case-by- 
cdse  criteria  the  application  would  be 
proposing),  the  guidance  developed  for 
10  CFR  part  72  in  submission  of  an 
application  In  conjunction  with  this 
rule  NRC  staff  is  developina  Interim 
Staff  Guidance  for  storage  of  reactor- 
related  GTCC  waste  under  a  10  ("FR  par' 
72  specific  license, 

8.  Standard  Review  Plan  revisions. 
Comment  .\r\  industry  commenter 

belie\'es  that  associated  changes  to  the 
Standard  Review  Plan  to  clarifv  the 
regulations  after  their  issuanc  e  should 
be  given  high  priority. 

Response:  In  support  of  this 
rulemaking,  the  NRC  is  developing 
Interim  Staff  Guidance  for  NRC  staff  and 
licensee  use  in  utilizing  10  CFR  part  "2 


storage  criteria  fctr  various  GTCC  waste 
types.  This  guidance  will  be 
incorporated  into  the  next  revision  of 
the  Spent  Fuel  Project  Office  Standard 
Review  Plans. 

9,  Necessary  changes  to  other  10  CFR 
Parts. 

Comment:  An  industry  commenter 
believes  additional  changes  are 
necessary  to  10  CFR  parts  30  and  70. 
(and  10  CFR  part  40  for  completeness) 
for  licensees  to  take  full  advantage  of 
the  proposed  changes  to  10  CFR  part  72 
The  regulations  in  10  CFR  parts  30  and 
70  need  to  identifv  exceptions  in  order 
to  identify  that  10  CFR  part  72  would 
address  possession  of  GT("C  waste  for 
those  licensees  who  utilize  an  ISFSI 
following  termination  of  their  10  CFR 
part  50  licenses.  The  exception  in  10 
CFR  70.1(c)  needs  to  be  expanded  to 
include  GTCC  waste.  Similar  changes  to 
10  CFR  30.1  (and  10  CFR  40.1  foi 
completeness),  which  do  not  currently 
include  exception  language  similar  to  10 
CFR  70.1(c).  also  need  to  be  made  The 
commenter  believes  that  without  these 
changes  to  10  CFR  part  30  and  70. 
specific  licenses  would  continue  to  be 
required  under  these  parts,  as 
appropriate. 

nesponse:  The  NRf^  agrees  in  part 
with  the  commenter.  Changes  to  10  CFR 
30.11(b)  and  10  CFR  70.1(c)  are  made  to 
identify  that  10  CFR  part  72  specific 
licensees  who  possess  power  reactor- 
related  GTCC  waste  within  an  ISFSI  will 
be  exempt  from  the  requirements  in  10 
CFR  parts  30  and  70.  to  the  extent  that 
its  activities  are  licensed  under  the 
requirements  of  10  CFR  part  72 
However,  the  NRC  does  not  believe  that 
changes  are  necessary  to  10  CFR  part  40 
because  there  should  be  no  need  for  a 
source  material  license  at  an  ISFSI  or  an 
MRS. 

Accordinglv,  the  final  rule  will  revise 
10  CFR  30.1  l'(b)  and  10  CFR  70.1(c)  as 
follows; 

30.1 1(b)  Any  licensee's  activities  are 
exempt  from  the  requirements  of  this 
part  to  the  extent  that  its  activities  are 
licensed  under  the  requirements  of  part 
72  of  this  chapter. 

70,1  (c)  The  regulations  in  part  72  of 
this  chapter  establish  requirements, 
procedures,  and  criteria  for  the  issuance 
of  licenses  to  possess: 

(1)  Spent  fuel,  power  reactor-related 
Greater  than  Class  C  (GTCC)  waste,  and 
other  radioactive  materials  associated 
with  spent  fuel  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI).  or 

(2)  Spent  fuel,  high-level  radioactive 
waste,  power  reactor-related  GTCC 
waste,  and  other  radioactive  materials 
associated  with  the  storage  in  a 
monitored  relripvable  storage 
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installation  (MRS),  and  the  terms  and 
conditions  under  which  the 
Commission  will  issue  such  licenses. 

B.  Commingling  of  GTCC  Waste  and 

Spent  Fuel 

10.  Question  from  the  proposed  rule. 
Should  the  storage  of  certain  forms  of 
GTCC  waste  and  spent  fuel  in  the  same 
cask  be  prohibited'  Or.  should  storage 
be  permitted  if  performance  criteria  can 
be  established'  If  so.  what  criteria 
should  be  used' 

Comment:  A  State  commenter 
believes  that  commingling  should  be 
prohibited  without  firm  criteria  for  each 
chemical  type  of  GTCC  waste  and  the 
particular  casic  design  Assurance  of 
chemical  compatibility  and  ultimate 
cask  structural  integrity  must  be 
established  Without  DOE  disposal 
criteria  for  multi-purpose  casks,  spent 
fuel  may  ha\'e  to  be  handled  morf  than 
once  prior  to  disposal,  and  commingling 
will  just  complicate  matters  even  more. 
The  commenter  believes  that  DOE 
should  promptly  prnmulgate  disposal 
criteria.  Another  State  commenter 
opposes  any  commingling  of  spent  fuel 
and  GTCC  waste  that  contain  resins 
which  are  composed  of  wafer  and 
plastic  because  the  high  heat  in  spent 
fuel  canisters  can  evaporate  and  build 
up  pressure  within  a  canister.  A  third 
Statp  commenter  urges  the  \'RC  to 
rpc(msi(ler  the  proposed  rulemaking  as 
it  believes  that  it  is  not  advisable  to 
allow  commingling  of  spent  hiel  and 
GTCC  waste  at  this  time.  The 
commenter  ntjted  that  thf  incremental 
cost  of  additional  GTCC  waste  canisters 
would  be  small  relative  to  the  total 
ISFSI  costs  and  there  would  be  a 
substantial  risk  by  a  licensee  given  the 
absence  of  criteria  governing  what 
constitutes  an  acceptable  disposal 
package  Precluding  commingling 
would  also  avoid  technical  issues  when 
either  moving  the  canisters  or  if  re- 
licensing  becomes  necessary  for  spent 
fuel  storage  containers  at  the  end  of  a 
20-year  license 

Doe  supports  the  position  that 
storage  of  commingled  non-fuel  bearing 
GTCC  waste  with  spent  fuel  is 
acceptable  under  certain  conditions. 
However,  the  DOE  shares  NRC^'s 
concern  that  commingled  canisters  may 
need  to  be  opened  and  the  GTCC  waste 
separated  prior  to  disp(jsal  Therefor^^ 
any  commingling  decision  needs  to 
consider  potential  additional  costs  and 
radiological  exposures  associated  with 
reopening  a  canister  and  rf'moving  thf' 
GTCC]  waste  prior  to  ac.cfptant  ••  bv  DOE 
of  the  spent  fuel 

All  six  industry  cfjmmentfrs  on  this 
topic  support  commingling  when 
justified  through  a  safety  analysis.  For 


example,  one  commenter  believes  that 
commingling  has  significant  advantages 
and  noted  that  many  decommissioning 
reactors  will  onlv  have  about  15  cubic 
feet  of  GTCC  waste  The  advantages  are 
reduced  costs  and  reduced  waste 
volume  due  to  the  more  efficient 
utilization  of  canister  volume.  However. 
the  commenter  noted  that,  without  a 
clear  and  defined  position  from  DOE 
that  It  will  accept  commingled  canisters, 
the  utilities  would  take  significant  risks 
to  commingle  because  the  casks  may 
need  to  be  opened  and  the  waste 
separated  This  could  be  a  tremendous 
burden  for  decommissioned  reactor 
licensees  because  thev  would  no  longer 
have  the  necessar\'  facilities  and 
personnel  to  reopen  the  cask  and 
repackage  the  waste  However,  one 
commenter  noted  that  in  DOEs. 
"Viability  Assessment  of  a  Repository  at 
Yucca  Mountain.  Volume  2."  dated 
December  1998,  that  it  is  DOEs  design 
intention  to  open  packages  of 
commercial  spent  fuel  received  at  Yucca 
Mountain.  Therefore.  DOE  clearly  has 
the  opportunity  to  segregate  the  GTC]C 
waste  with  little  impact  upon 
operations.  The  commenter  also  noted 
that  commingling  allows  .safer  and  more 
efficient  management  of  GTCC  waste.  In 
some  cases,  during  the  first  20  years  or 
more  after  reactor  shutdown,  GTCC 
waste,  on  a  weight  basis,  can  produce 
higher  radiation  doses  than  a  spent  fuel 
assembly  The  GTCC  waste  could  be 
placed  in  the  center  of  a  container  and 
surrounded  by  spent  fuel  bundles  to 
provide  additional  shielding. 

Response:  in  10  CFR  72.3.  other 
radioactive  materials  associated  with 
fuel  assemblies  are  defined  as  spent  fuel 
and  storage  of  such  materials  within  an 
ISFSI  is  the  industry  standard  practice. 
These  non-fuel  components  associated 
with  fuel  assemblies  were  designed  for 
use  inside  the  operating  plant  s  reactor 
vessel  with  no  risk  to  plant  safety.  The 
rule  is  not  intended  to  change  the 
previous  guidance  given  on  the  storage 
of  non-fuel  (  nmponents  such  as  control 
rod  elements,  burnable  poison  rod 
assemblies,  and  thimble  plugs.  The  NRC 
expectation  is  that  these  tvpes  of 
components  will  be  stored  and  disposed 
of  as  part  of  the  spent  fuel  assembly 
packages.  The  NRC  recognizes  that  some 
of  these  components,  if  removed  from 
fuel  assemblies,  could  be  r:lassified  as 
GTCC  waste.  The  NRCs  approach  is  to 
consider  these  non-fuel  components  as 
spent  fuel  and  not  as  GTCC  waste  if  they 
are  stored  with  the  associated  spent 
fuel  The  NRC  believes  that  appropriate 
interim  storage  for  these  non-fuel 
components  should  be  with  the 
associated  spent  fuel. 


However,  with  respect  to  GTCC  waste 
which  is  not  integral  to  spent  fuel 
assemblies,  the  NRC  has  concluded  that, 
in  general,  GTCC  waste  should  not  be 
stored  in  the  same  cask  with  spent  fuel. 
The  NRC  believes  that  properly 
addressing  potential  adverse  conditions 
from  commingling  spent  fuel  with 
certain  types  of  GTCC  waste  presents 
significant  safety  and  technical  issues. 
In  addition,  because  the  DOE  has  not  yet 
identified  criteria  for  a  disposal 
package,  the  NRC  is  concerned  that 
storage  of  GTCC  waste  and  spent  fuel  in 
the  same  container  may  be  unacceptable 
for  placement  in  the  geologic  repository. 
Therefore,  the  rule  precludes  the 
commingling  of  GTCC  waste  and  spent 
fuel,  except  on  a  case-by-case  basis, 
because  the  NRC  desires  to  formulate 
regulations  that  both  reduce  radiological 
exposure  and  costs  associated  with 
repackaging  the  spent  fuel  and  GTCC 
waste  into  two  separate  containers  for 
disposal. 

The  NRC  would  review  and  approve 
certain  commingling  on  a  case-by-case 
basis  for  GTCC  waste  composed  of  solid 
metal  components.  This  storage 
arrangement  would  be  undertaken  at  the 
licensee's  risk  that  segregation  of  this 
material  may  be  required  prior  to 
transporting  the  spent  fuel  for  final 
disposal.  The  NRC  would  expect  that  a 
licensee's  decision  to  commingle  solid 
metal  components  with  spent  fuel 
would  consider  economic  factors 
regarding  the  possibility  that  future 
segregation  may  be  required  for 
transportation  and  final  disposal  within 
a  high-level  waste  repository  or  at  a 
separate  GTCC  waste  disposal  facility. 
The  incremental  cost  of  storing  separate 
GTCC  waste  canisters  might  be  a 
relatively  small  increase  in  the  total 
ISFSI  costs.  However,  when  DOE  does 
provide  disposal  criteria,  the  NRC 
expects  to  revise  the  regulations  for 
storage  of  GTCC  waste  to  be  consistent 
with  DOE  disposal  requirements,  if 
necessary. 

The  NRC  agrees  that  resin  and  plastic 
material  should  not  be  commingled 
with  spent  fuel.  Resins  and  plastic 
materials  may  contain  organic 
compounds  that  may  degrade  under  the 
thermal  and  radiolytic  conditions 
present  inside  a  spent  fuel  storage  cask. 
The  products  of  this  decomposition  may 
be  corrosive  and/or  flammable  (both 
solids  and  gases).  As  a  result,  these 
decomposition  products  might 
adversely  affect  the  integrity  of  the 
spent  fuel  cladding.  The  NRC 
concludes,  however,  that  resins  and 
plastics  that  may  be  classified  as  GTCC 
waste  can  be  safely  stored  at  an  ISFSI  in 
a  separate  container  as  long  as  the 
material  has  been  solidified. 
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With  respect  tn  the  comment  that 
DOE  intends  to  open  packages  at  Yucca 
Mountain,  the  NRC  specifically 
requested  additional  information  from 
DOE  on  its  current  intentions  with 
regard  to  disposal  of  GTCC  waste  In 
response  to  the  proposed  rule.  DOE  did 
not  provide  information  that  causes  the 
NRC  to  conclude  that  GTCC  waste  will 
he  accepted  for  disposal  at  '^'ucca 
Mountain  if  this  site  should  he  selected 
as  a  repository.  Therefore,  after  disposal 
criteria  have  been  established  bv  DOE. 
the  NRC  can  revise  its  regulations  and 
guidance,  if  necessary. 

11.  Question  from  the  proposed  rule: 
Should  the  storage  of  e.xplosive, 
pyrophoric.  combustible,  or  c:hemicall\ 
reactive  GTCC  waste  be  prohibited  in 
either  commingled  or  separate  GTCX^ 
casks?  Or  should  storage  be  permitted  if 
performance  criteria  can  be  established:' 
if  so.  what  criteria  sh(5uld  be  used^ 

Comment:  The  one  State  commenter 
believes  its  comment  to  question  U) 
applies  to  questions  II  through  14:  that 
is,  to  prohibit  commingling  Also,  if  the 
waste  is  explosive,  pyrophoric. 
combustible,  or  chemically  reactive,  it 
should  not  be  stored,  or  stored  in  its 
own  specially  designed  cask. 

Five  industry  commenters  beiie\e  that 
with  the  proper  conditions  (e.g.,  limited 
capacity,  relief  devices,  neutron 
absorbers,  and  the  introduction  of  a 
moderator)  these  waste  types  can  be 
safely  stored  but.  as  noted  by  one 
commenter.  storage  with  these  waste 
characteristics  should  only  be  allowed 
after  appropriate  conditioning  to 
eliminate  such  characteristics.  Also, 
storage  should  be  allowed  only  if  under 
worst-case  conditions,  an  accident 
would  not  endanger  public  health  and 
safety  Another  commenter  noted  that  it 
is  highly  unlikely  that  such  material 
would  be  in  reactor  decommissioning 
GTCC;  waste. 

Response:  The  NRC  has  concluded 
that  GTCC  waste  that  is  explosive, 
pyrophoric.  c(jmbustible  (jr  chemically 
reactive  should  only  be  stored  at  an 
ISFSI  or  an  MRS  if  this  material  is 
solidified  and  stabilized.  For  these  types 
of  materials,  the  licensee  programs  must 
ensure  that  an  analysis  is  conducted  to 
show  that  these  materials  can  be  safely 
stored  for  the  full  period  of  the  ISFSI  or 
MRS  license.  The  NRC  concludes  that 
this  type  of  material,  once  stabilized  and 
solidified,  should  be  stored  within  a 
separate  container  as  noted  in  response 
to  question  9.  The  expectation  is  that 
the  licensee's  programs  would  ensure 
the  design  criteria  address  accident 
conditions,  pressure  buildup,  and 
special  shielding  requirements,  and  that 
released  gases  meet  f^[f-sife  radiological 
limits. 


12.  Question  from  the  proposed  rule: 
Should  the  storage  of  GTCC  that  may 
generate  or  release  gases  via  radiohiic 
or  thermal  decomposition,  including 
flammable  gases,  be  prohibited  in  either 
commingled  or  separate  GTCC  casks?  Or 
should  storage  be  permitted  if 
performance  criteria  can  be  established? 
H  so.  what  criteria  should  be  used' 

Comment:  One  State  commenter 
believes  its  comment  to  question  10 
applies  to  questions  11  through  14;  that 
is.  to  prohibit  (  ommingling.  The  other 
State  commenter  opposes  any 
commingling  of  spent  fuel  and  GTCC 
waste  that  contain  resins  which  are 
composed  of  water  and  plastic  because 
the  high  heat  in  spent  fuel  canisters  can 
cause  evaporation  and  the  build  up  of 
pressure  within  a  canister  The 
commenter  opposes  any  mixture  of  gas- 
generating  materials  within  a  storage 
container 

Five  industn.'  commenters  believe  that 
with  the  proper  conditions  (e.g.. 
quantities  of  gas  released  will  not 
exceed  safe  limits)  this  waste  type  can 
be  safely  stored   .\'^-  -ti.r.iu"  should  be 
allowed  onlw  it  ii;M'^i  \\(.!-t  ;  ,ise 
conditions,  an  ac(  ident  would  not 
endanger  public  health  and  safety. 
.Another  commenter  noted  that  it  is 
highh'  unlikel\-  that  such  material 
would  be  m  redctor  decommissioning 
GTCf:  waste 

Response  The  NRC  has  concluded 
that  GT(X  waste  that  may  release  gases 
via  radiolytic  or  thermal  decomposition. 
ini:luding  Hammable  gases,  should  only 
be  stored  at  an  ISFSI  if  this  material  is 
solidified  and  stabilized  to  minimize 
these  characteristH>   For  these  t\pes  of 
materials,  the  lu  en^ce  programs  must 
ensure  that  an  anal\sis  is  i  niiiiuftrd  *n 
show  that  these  niattTiais  ■  ,-,n  !i.   -.,;.., 
stored  for  the  full  period  ni  th>-  ispsl  di 
MRS  license.  The  NRC  concludes  that 
this  type  of  material,  once  stabilized  and 
solidified,  should  be  stored  within  a 
separate  container  as  noted  in  response 
to  question  9,  The  expectation  is  that 
the  licensee's  programs  would  ensure 
the  design  criteria  address  acc:ident 
conditions,  pressure  buildup,  and  that 
released  gases  meet  off-site  radiological 
limits. 

13   Que'ition  from  the  proposed  rule: 
Should  the  storage  of  solid  (JTCC  waste 
that  may  contain  free  liquid  (e.g.. 
dewatered  resin)  be  prohibited  in  either 
commingled  or  sepaLiti'  <  ,TC("  casks?  Or 
should  storage  be  pf^rmittfii  i! 
performaiu:e  criteria  ran  be  established? 
If  so,  what  criteria  should  be  used? 

Comment  The  ont'  M.ite  commenter 
believes  its  c:ominint  U>  question  10 
applies  to  questions  11  through  14;  that 
is,  to  prohibit  commingling. 


Five  industry  commenters  provided 
differing  views:  some  believe  that  GTCC 
waste  that  may  contain  free  liquids 
should  not  be  commingled  with  spent 
fuel,  while  others  believe  that  it  should 
be  allowed  if  supported  by  a  Safety 
Analysis  Report.  One  commenter  noted 
that  it  is  highly  unlikely  that  such 
material  would  be  in  reactor 
decommissioning  GTCC  waste  (i.e.. 
dewatered  resins  from  reactor  plants  are 
not  GTCC  waste). 

Rpsponse:The  NRC  has  concluded 
that  solid  GTCC  waste  that  contains  free 
liquids  should  be  treated  to  remove 
excess  free  liquids  prior  to  storage  at  an 
ISFSI  or  an  MRS.  For  this  solidified 
material,  the  licensee's  programs  must 
ensure  that  an  analysis  is  conducted  to 
show  that  these  materials  can  be  safely 
stored  for  the  full  period  of  the  ISFSI  or 
MRS  license.  The  NRC  concludes  that 
this  type  of  material,  once  solidified, 
should  be  stored  within  a  separate 
container  as  noted  in  response  to 
question  9.  The  expectation  is  that  the 
licensee's  programs  would  ensure  the 
design  criteria  address  accident 
conditions,  pressure  buildup,  and  that 
released  gases  meet  off-site  radiological 
limits. 

14.  Questior}  from  the  proposed  rule: 
Should  the  storage  of  liquid  GTCC  waste 
be  prohibited  in  either  commingled  or 
separate  GTCC  casks?  Or  should  storage 
be  permitted  if  performance  criteria  can 
be  established?  If  so.  what  criteria 
should  be  used? 

Comment:  The  one  State  commenter 
believes  its  comment  to  question  10 
applies  to  questions  1 1  through  14;  that 
is.  to  prohibit  commingling. 

Five  industry  commenters  provided 
differing  views:  some  believe  that  liquid 
GTCC  waste  should  not  be  commingled 
with  spent  fuel,  while  others  believe 
that  it  should  be  allowed  if  supported 
by  a  Safety  Analysis  Report.  One 
commenter  noted  that  it  is  highly 
unlikely  that  such  material  would  be  in 
reactor  decommissioning  GTCC  waste. 

Response:  The  NRC  has  concluded 
that  liquid  GTCC  waste  should  be 
solidified  prior  to  storage  at  an  ISFSI  or 
an  MRS.  For  this  solidified  material,  the 
licensee's  programs  must  ensure  that  an 
analysis  is  conducted  to  show  that  these 
materials  can  be  safely  stored  for  the  full 
period  of  the  ISFSI  or  MRS  license.  The 
NRC  concludes  that  this  type  of 
material,  once  solidified,  should  be 
stored  within  a  separate  container  as 
noted  in  response  to  question  9.  The 
expectation  is  that  the  licensee's 
programs  would  ensure  the  design 
criteria  address  accident  conditions, 
pressure  buildup,  and  that  release  ga.ses 
meet  off-site  radiological  limits 
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C.  .Agreement  Stato  Issuo*  [Including 
Specific  Questions  for  Agreement  States 
in  the  Proposed  Rule): 

15   From  the  proposed  rule:  What  is 
the  position  of  the  Agreement  States  on 
NRC  assuming  jurisdiction  of  storage  of 
GTCC  waste  generated  during  the 
operation  of  a  10  CFR  part  30  license 
after  termination  of  the  lu  CFR  part  50 
license' 

Comment:  Onlv  four  of  the  32 
Agrecm>^nt  States  responded  to  this 
question,  but  none  supported  the  NRC's 
exercise  of  jurisdiction.  The  four  States' 
reasons  varied  The  first  State 
commenter,  South  Carrplind,  does  imt 
view  favorablv  relinquishing  what  it 
regards  as  its  jurisdiction  over  reactor- 
related  GTCC  waste  because,  in  South 
Carolina  s  view,  the  waste  is  composed 
of  radioactive  materials  which 
.•\gr''ement  States  can  be  authorized  to 
regulate  under  the  AEA  South  Carolina 
also  noted  that,  although  the  Low  Level 
Radioacti\e  Waste  Policv  .\mendments 
Act  of  198.T  iLLRWP.\Al  clearU  makes 
the  Federal  government  responsible  for 
the  disposal  of  GTCC  waste,  it  is  silent 
on  the  responsibility  for  the  interim 
storage  of  this  waste.  Therefore,  South 
Carolina  believes  that  the  States  can 
have  some  jurisdiction  over  the 
management  and  storage  of  these  wastes 
and  other  low-level  waste  at 
decommissioned  10  CFR  part  50 
facilities  South  Carolina  savs  that  it 
may  also  want  to  have  all  GTCC  waste 
stored  at  a  central  location  rather  than 
at  numerous  sites  throughout  the  State. 
South  (Carolina  also  believes  that  the 
N'RC  and  an  Agreement  State  could 
effectively  collaborate  in  the  regulation 
of  a  single  facility  to  avoid  duplication 
of  efforts  and  dual  regulation.  South 
Carolina  believes  that  any  GTCC  waste 
storage  facility  constructed  outside  the 
restricted  exclusion  area  of  a  reactor 
would  be  clearlv  sub|ect  to  State 
lurisdiction.  Further,  South  Carolina 
reports  that,  on  a  case-by-case  basis,  it 
allows  temporarv  storage  of  selected 
GTCC  waste  (less  than  one  percent 
above  Class  C  limits)  from  10  CFR  part 
50  licensees  at  its  Barnwell  low-level 
waste  disposal  facility  prior  to  disposing 
of  this  waste  and  wants  to  maintain 
licensing  authority  for  reactor-related 
GTCC  waste  in  order  to  continue  this 
practice, 

T^e  second  State  commenter,  Illinois, 
objects  to  what  it  sees  as  the  NRC's 
disregard  of  the  AEA  of  1954,  as 
amended,  and  of  the  Agreement 
between  the  NRC  and  the  State  of 
Illinois  under  section  274b  of  the  AE.-\ 
Illinois  noted  that  section  274b 
authorizes  the  NRC  to  discontinue,  and 
an  Agreement  State  to  assume. 


regulatorv  authoritv  o\  er  radioactive 
material,  including  byproduct  material, 
source  material,  and  special  nuclear 
material  in  quantities  not  sufficient  to 
form  a  critical  mass,  and  Illinois 
believes  that  the  NRC  has  relinquished 
its  authority  over  these  materials  in  its 
Agreement  with  Illinois.  Further, 
section  274j  of  the  AEA  specifies  the 
conditions  under  which  the  NRC  can 
terminate  or  suspend  all  or  part  of  an 
Agreement  and  reassert  authority, 
Illinois  also  argues  that  neither  of  the 
two  reasons  the  AEA  gi\es  for 
termination  of  an  Agreement  with  an 
Agreement  State — that  the  Agreement 
State  has  either  failed  to  protect  the 
public  health  and  safetv  or  failed  to 
comply  with  requirements  in  section 
274  of  the  AEA — is  applicable  to 
licensing  the  storage  of  GTCC  waste, 
and  neither  reason  is  asserted  in  the 
proposed  rule.  Illinois  says  that  the  .\EA 
provides  the  NRC  with  no  authority  to 
unilaterally  modifv'  Agreements  with 
Agreement  States,  either  by 
administrative  fiat  or  bv  rule  Illinois 
disputes  that  the  requirement,  in  section 
274c  of  the  AEA,  that  forbids  NRC 
discontinuance  of  its  authoritv  to 
license  the  construction  and  operatum 
of  production  and  utilization  facilities 
provides  NRC  with  the  authority  "to 
dictate  that  Agreement  States  no  longer 
have  authority  to  license  storage  of 
GTCC  waste  at  a  facility  that  is  no 
longer  licensed  as  a  production  or 
utilization  facility." 

The  third  State  commenter.  I'tah, 
does  not  believe  that  the  NRC]  should 
"usurp  ■  State  authoritv  for  licensing 
GTCC  waste  under  10  CFR  parts  30.  70, 
or  72.  once  a  reactor  is  decommissioned. 
The  State  says  there  are  other  areas  in 
which  jurisdiction  over  AEA  materials 
may  be  either  State  or  Federal  The  State 
believes  that,  after  decommissioning. 
and  ospeciallv  where  spent  fuel  is 
shipped  offsite,  the  State  should  have  a 
significant  regulatory  presence.  (The 
commenter  also  believes  that  only  the 
NRC  should  license  GTCC  waste  storage 
casks.) 

The  fourth  State  commenter.  New 
York,  does  not  support  what  it  calls  the 
"carte  blanche  "  relinquishment  of  its 
regulatorv  authoritv  .New  York  believes 
that  It  has  effectivelv  collaborated  with 
the  .NRC  in  the  regulation  of  single 
facilities  and  is  not  aware  of  anV 
problems  New  York  believes  that 
cooperative  effort  can  minimize 
duplication  and  maximize  the  value  of 
limited  resources  while  still  allowing 
both  regulator,'  entities  to  retain  their 
current  regulator,'  authority.  New  York 
believes  relinquishment  could  be 
considered  on  a  case-by-case  basis 
where  regulaton,'  duplication  could  not 


be  minimized  or  a  Memorandum  of 
L'nderstanding  could  not  be  developed 
to  resolve  problematic  issues. 

Rpsponsp:  Until  this  rulemaking, 
which  opens  a  clear  path  to  storage  of 
reactor-related  GTCC  waste  co-located 
with  spent  fuel  in  an  ISFSI  or  an  MRS 
after  termination  of  a  10  CFR  part  50 
license,  the  Commission  has  not  had 
occasion  to  examine  systematicallv  the 
interplay  between  NRC  and  Agreement 
State  jurisdiction  over  reactor-related 
GTCC  waste.  The  LLRWPAA  assigns  to 
the  Federal  government  the  ultimate 
responsibility  for  disposal  of  GTCC 
waste,  but  no  statute  or  regulation  has 
explicitly  addressed  the  storage  of  such 
waste.  After  considering  all  comments 
received  during  the  rulemaking,  and 
after  examining  carefully  the  underlying 
regulator,'  and  statutory  scheme,  the 
Commission  concludes  that  the  NRC 
should  retain  regulatory  jurisdiction 
over  reactor-related  GTCC  waste  after 
termination  of  a  reactor's  10  CFR  part  50 
license. 

The  Commission's  position  follows 
directly  from  the  existing  Agreements 
the  NRC  and  the  States  have  entered 
into  under  section  274  of  the  AEA.  and 
it  is  consistent  with  other  law  and  with 
sound  policy.  Under  section  2  74, 
Agreement  States  possess  regulator,' 
authority  over  radioactive  waste  only 
where  the  Commission  has  relinquished 
its  preexisting  authority.  No  .\greement 
explicitly  mentions  reactor-related 
GTCC  waste,  and  though  some 
Agreement  States  have  programs  for 
storage  and  disposal  of  non-reactor- 
related  GTCC  waste — programs  that 
have  been  found  compatible  with  the 
NRC's  own  program  for  regulating  such 
wastes — section  274  Agreements  cannot 
be  understood  as  a  general  matter  to 
relinquish  Commission  authority  over 
reactor-related  GTCC  waste.  These 
wastes  are  integrally  related  to  the 
operation  of  reactors  because  these 
wastes  consist  for  the  most  part  of 
activated  metal  reactor  components 
such  as  core  shrouds,  support  plates, 
nozzles,  core  barrels,  and  in-core 
instnimentation.  The  Commission  has 
reserved  to  itself  matters  integral  to  the 
operation  of  reactors.  Thus,  when, 
under  the  section  274  program,  the 
Commission  reaches  Agreements  with 
States  and  relinquishes  regulatory 
jurisdiction  to  them,  the  Commission 
specifically  retains  authority  over  the 
"operation"  of  reactors,  as  required  by 
an  NRC  rule  promulgated  nearly  40 
years  ago.  Section  150, 15(a)(1)  of  10 
CFR  defines  "operation"  as  follows: 

.As  used  in  this  subparagraph,  operation  of 
a  facility  includes,  but  is  not  limited  to  (i)  the 
storage  and  handling  of  radioactive  wastes  at 
the  facility  site  by  the  person  licensed  to 
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f)peratt>  thi'  fncility:  Hnd  (ii)  the  distharge  of 
radinactixf  influents  from  the  facilit)  site. 
ifl   (Kmphasis  added! 

In  short,  a  State  entering  a  section  274 
Agrtwment  with  the  NRC  does  not.  and 
cannot,  acquire  regulatory  authority 
over  reactor-related  GTCC  waste.  Thus, 
the  Commission's  assertion  of  ongoing 
NRC  jurisdiction  over  reactor-related 
GTCC  waste  does  not  take  back 
previously-granted  State  authority  or 
terminate  an  NRC-State  Agreement. ■* 

The  approach  just  outlined  is 
consistent  with  the  AEA  Section  2  74 
itself  requires  continued  Commission 
authority  o\er  basic  reactor  operation 
even  after  entn,-  of  Agreements  See 
AEA.  section  274lc)(l).  Section  274  also 
contemplates  continued  Conmiission 
authority  over  "disposal"  of  certain 
types  of  waste  material  "because  of  the 
hazards  or  potential  hazards  thereof  " 
See  AEA.  section  274(c)(4).  The  final 
rule  the  Commission  issues  today  is 
consistent  with  these  statutory 
provisions,  because  the  GTCC  waste 
over  which  the  rule  retains  C^ommission 
jurisdiction  was  used  by  or  generated  at 
operating  reactors  and  can  reasonabh  be 
regarded  as  waste  whose  "potential 
hazards "  warrant  ultimate  disposal 
under  NRC  super\'ision 

This  conclusion  is  strongly  reinforced 
by  more  recent  statutor>'  enactments 
specifically  dealing  with  the  handling  of 
radioactive  wastes.  The  Low  Level 
Radioactive  Waste  Policy  Amendments 
Act  assigns  to  the  Federal  government 
the  ultimate  responsibility  for  disposal 
of  GTCC  waste,  and  to  the  NRC  the 
responsibility  for  regulating  the  disposal 
of  GTCC  waste  generated  by  NRC 
licensees.  See  sections  3(b)(1)(D)  and 
3(b)(2)  of  the  LLRWPAA /■■  The  two 
principal  facts  behind  these  sections 
were  that  most  States  did  not  want  to  be 
ultimately  responsible  for  the  disposal 


■•Th''  Commissions  action  today  st.'r\cs  to 
prcsenf  \R(;  iurisdirtion  over  rpac:tor-rpliite(i 
(iTt;C  vvHSic  iKith  at  the  facditv  sitp.  whuh  is  when' 
most  siirh  xvastp  now  resides,  and  at  other 
locations   .-Xhhough  ^  150  I5(a)(l  Hi)  refers  oiilv  to 
waste    at  the  facility  site,    that  language  is  not 
ronfming  b«r:aiise  of  the  "is-not-hnuted-to" 
preaml)le-  Our  conclusion  that  siuh  waste  should 
i>e  subject  to  exclusive  NRC  lurisdiction  is 
reinfor(;e(i  b\  considering  Se<  lions  274|c|(l)  and  141 
of  the  AEA  and  b\  .Sections  3(h)|l)(dl  and  3(b|(::) 
of  the  Low  Level  Radioactne  Waste  PoIk  \ 
.Amendments  Act.  discussed  subsin^uentlv 

•Section  3(b||l)(D|  ,savs.   The  Federal 
Government  shall  \m  responsible  for  the  disposal  ot 
*    '    *  any  •    •    •  low-level  radioactive  waste  with 
concentrations  of  radionuclides  that  exceed  the 
linuts  established  hv  the  (ximmission  for  class  C 
radioactive  waste  •    •    •   '  St^ction  :Ub)(2)  savs,  '.Ml 
radioactive  waste  designated  a  Federal 
responsibilitv  pursuant  to  subparagraph  (bHlHni 
that  results  from  activities  licensed  b\  the  Nu<  lear 
Rpgulaton,  Commission  *    '    *  shall  l)€  disposed  of 
in  a  facility  licensed  bv  the  •   *   'Commission 


of  GTCC  waste,  and  that  the  States  did 
not  want  the  GTCX]  waste  buried  in 
DOE's  e.xisting  unlicensed  low-level 
waste  burial  sites.  Nonetheless,  these 
sections  have  been  read  broadly  enough 
to  permit  disposal  of  GTCC  waste  in 
facilities  run  by  States  or  private 
entities — as  long  as  the  Federal 
government  was  satisfied  that  the 
disposal  provided  adequate  protection 
of  public  health  and  safetv — and  to 
permit  compatible  Agreement  State 
regulation  of  some  GTCC  wastfe  stored 
and  disposed  of  in  a  State  or  private 
facilitv.  See.  e  g..  54  FR  22578.  22579 
(May  25.  1989) 

However,  the  same  statutury  language 
cannot  be  read  so  broadly  as  to 
empower  States  to  regulate  storage  and 
disposal  of  anv  and  all  GTCC  waste. 
That  is  clearlv  the  case  with  disposal. 
Indeed,  the  language  of  these  two 
sections  could  more  reasonably  be  read 
to  prohibit  the  States  from  any 
regulation  of  disposal  ut  reactor-related 
GTCC  waste  whatsoever.  As  for  storage, 
these  sections  cannot  be  interpreted  as 
allowing  to  .Agreement  States  blanket 
arid  unlimited  authority  (i\er  storage  of 
GTC'C  waste.  Because  the  .NRC 
indisputably  has  jurisdiction  over  GTCC 
waste  while  a  reactor  lit  enseri  under  10 
CFR  Part  50  is  being  operated  and 
similarly  has  jurisdiction  over  its 
disposal,  it  is  reasonable  for  the  NRC  to 
retain  regulator^'  authority  over  GTCC 
waste  during  the  interim  period — i.e., 
between  the  time  when  the  reactor  is 
shut  down  and  the  time  the  GTCC  waste 
goes  to  disposal  This  is  cspeciallv  the 
case  when,  as  many  reac;tor  owners 
contemplate,  the  GTCC  waste  could  be 
stored  along  with  NRC-regulated  spent 
fuel  in  an  NRC-regulated  ISFSI  or  MRS 
Low-level  radioactive  waste  not 
exceeding  the  Class  C  limits  is  different. 
becaiBse  no  statute  assigns  the  Federal 
government  ultimate  responsibility  for 
disposal,  or  the  NRC  explicit 
responsibility  for  regulating  disposal  of 
such  waste  Thus,  issuance  of  this  final 
rule  does  not  affect  the  States'  long- 
standing practice  of  exercising 
regulator}'  jurisdiction  o\er  non-C]TC;C 
low-level  radioactive  waste  originally 
generated  at  reactors,  or  over  CiTCC 
waste  generated  by  materials  licensees 
regulated  by  Agreement  States 

The  alternative  to  NRC  jurisdictKm 
over  reactor-related  GTCC  waste  stored 
onsite  or  in  an  ISFSI  or  MRS  is  a 
regulatorv'  scheme  that  calls  for  not  one 
shift  of  regulatorx'  autht^ritv,  as  in  the 
case  of  Class  A,  B.  or  f"  low-level  reattor 
waste,  but  two  shifts  of  regulatorv 
authority,  one  at  plant  shutdown,  and 
the  other  at  disposal  It  is  difficult  to  see 
the  practical  sense  in  this,  let  alone  a 
practical  necessity. 


The  NRL  agrees  that  states  can  work 
well  with  the  NRC.  and  although  the 
NRC  is  retaining  regulator\  authority 
over  the  storage  and  disposal  of  reactor- 
related  GTCC  waste,  there  are  a  number 
of  ways  States  may  participate  in  NRC 
regulation,  as  the  States  know  from 
experience.  For  example,  the 
Commission  will  continue  to  adhere  to 
its  Policy  Statement,  "Cooperation  with 
States  at  Commercial  Nuclear  Power 
Plant  and  Other  NuclearProduction  or 
Utilization  Facilities"  (57  FR  6462; 
Februar\'  25,  1992),  which  allows  States 
to  develop  specific  arrangements,  such 
as  exchange  of  information.  State 
observation  of  NRC  inspection 
activities,  and  placement  of  State 
resident  engineers  at  nuclear  power 
plants.  Nonetheless,  that  the  NRC  and 
an  Agreement  State  can  work  well 
together  does  not  prove  that  they  both 
should  have  regulatory-  authority  at  an 
NRC-regulated  ISFSI  that  contains  a 
cask  with  spent  fuel,  regulated  by  the 
NRC.  co-located  with  reactor-related 
GTCC  waste. 

16.  From  the  proposed  rule:  What 
controls  and  regulatory  frameworks 
would  the  Agreement  States  envision, 
assuming  they  have  jurisdiction  over 
GTCC  waste  generated  during  the 
operation  under  a  10  CFR  Part  50 
license  after  termination  of  the  10  CFR 
part  50  license?  How  would  the 
Agreement  States  plan  to  ensure 
consistency  with  a  national  regulatory 
scheme? 

Comment:  Only  two  States  responded 
The  first  said  that  it  cannot  say  what 
other  .\greement  States  could  do.  and 
that  ea(  h  State  should  be  evaluated  on 
Its  own   But  this  State  nevertheless 
claimed  that  GTCC  waste  is  similar  to 
Class  B  and  C  waste,  which  States  have 
regulated  for  years.  The  State  believes  it 
has  the  experience  and  capability 
needed  to  establish  the  controls  and 
regulatory  framework  comparable  to 
NRC  standards  It  therefore  believes  that 
It  is  capable  of  administering  10  CFR 
part  72  standards.  The  second  State 
argued  that  consistency  with  a  national 
regulatory  scheme  for  storage  of  GTCC 
waste  would  be  ensured  in  the  same 
manner  in  which  the  consistency  of 
other  Agreement  State  regulation  in 
other  areas  is  ensured.  The  second  State 
envisions  establishing  controls  and  a 
regulator}'  framework  that  are 
compatible  with  the  NRC's  for  this  type 
of  waste  storage. 

Response:  With  so  few  responses,  the 
NRC  cannot  form  a  clear  picture  of  how 
the  Agreement  States  would  regulate 
storage  of  reactor-related  GTCC  waste  so 
as  to  ensure  consistency  with  a  national 
program  for  regulating  such  waste.  As 
we  note  in  the  response  to  the  next 


I 
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question,  some  State  regulation  of  the 
storage  and  disposal  of  some  marginally 
reactor-related  GTCC  waste  has  alread\ 
occurred  in  a  way  that  is  consistent  with 
a  coherent  national  program  that 
protects  public  health  and  safety  But 
the  question  here  is  whether  such  a 
program  can  be  established  that  would 
permit  State  regulation  of  all  GTCC 
waste  as  a  general  matter,  no  matter 
what  the  activity  level,  no  matter  how 
integrally  related  to  reactor  operation, 
and  no  matter  whether  stored  with 
spent  fuel  or  not.  It  is  certainly  true,  as 
one  of  the  States  said,  that  the  NRC  has 
authority  under  section  274  of  the  AEA 
to  take  steps  that  help  assure  that  State 
programs  are  "compatible"  with  the 
NRC's  own  programs  Indeed,  it  is  the 
NRC's  responsibility  to  work  to  ensure 
such  compatibility.  Nonetheless,  only 
the  Agreement  States  can  establish  and 
maintain  compatible  programs.  The 
NRG  can  only  assess  the  degree  of 
compatibility  and  protection  of  health 
and  safety,  through  the  Integrated 
Materials  Performance  Evaluation 
Program,  and  take  the  steps  necessary  to 
seek  to  ensure  compatibility  and 
protection  of  health  and  safety  where  it 
is  missing.  Under  circumstances  in 
which  the  NRG  must  exercise 
jurisdiction  of  GTGG  waste  during 
reactor  operations  and  at  the  time  of 
disposal,  the  NRG  does  not  have  a 
strong  practical  justification  for 
allowing  States  to  exercise  jurisdiction 
over  storage  in  the  interim  period  before 
disposal.  At  this  time,  it  is  unclear 
whether  a  consistent  national  regulatory 
scheme  could  be  established  and 
maintained  if  States  exercised 
jurisdiction  over  storage  of  all  such 
wastes. 

17.  From  the  proposed  rule:  The  NRG 
staff  IS  not  aware  of  any  current 
Agreement  State  license  for  the  storage 
of  reactor-related  GTGG  waste  Are  there 
any  such  licenses  within  ycur  State  or 
are  you  aware  of  any  such  Agreement 
State  licenses' 

Comment:  Two  States  commented. 
Illinois  reports  that  it  does  not  have  anv 
reactor-related  GTGG  waste  under 
license.  South  Carolina  reports  that  it 
allows  temporary  storage  of  some 
approved  GTGG  waste  from  10  GFR  part 
50  licensees  (less  than  1  percent  above 
Glass  G  limits)  while  awaiting  disposril 
at  its  licensed  Barnwell  low-level  waste 
facility.  South  Carolina  also  licenses  the 
partially  decommissioned  Carolinas- 
Virginia  Nuclear  Power  Associates 
(CVNPA)  reactor,  a  commercial  test 
reactor  sponsored  by  a  consortium  of 
power  companies.  This  reactor  was 
formerly  licensed  by  the  Atomic  Energy 
Commission  (AEG).' but  its  AEG  10  CFR 
part  50  license  was  terminated  after  the 


reactor  was  shut  down  and  placed  in  a 
SAFSTOR  decommissioned  status. 
Concurrent  with  the  termination  of  the 
facility  license,  the  AEG  issued  a 
Byproduct  Material  License  which 
authorized  CVNPA  to  possess  and  store 
the  byproduct  material  in  the  remaining 
structures  and  dismantled  parts.  In 
1964,  the  AEC  transferred  this 
Byproduct  Material  License  to  South 
Carolina.  The  site  is  currently 
undergoing  complete  decommissioning 
and  dismantlement.  South  Carolina 
states  that  "(ajlthough  waste 
classification  of  the  irradiated  reactor 
components  (is)  not  complete,  it  is 
likely  there  will  be  some  GTCC  waste 
that  may  require  licensure  by  the  State 
for  interim  storage,  or  may  be 
transferred  to  one  of  their  parent  10  CFR 
part  50  licensees  for  storage  ' 

Response:  We  note  that  South 
Carolina  currently  regulates  storage  and 
disposal  of  some  reactor-related  GTCC 
waste  at  its  Barnwell  low-level  waste 
disposal  facility.  It  is  South  Carolina's 
practice,  as  noted  in  its  comment,  to 
accept  for  storage  and  disposal  at 
Barn'  ell  only  reactor-related  waste  that 
is  less  than  1  percent  above  the  NRC's 
limits  for  Class  C  low-level  waste  on  a 
case-by-case  basis  There  is  no 
significant  difference  between  the  way 
such  waste  should  be  handled  and  the 
way  South  Carolina  handles  Class  C 
low-level  waste  Thus  the  Commission 
does  not  seek  any  change  in  South 
Carolina's  practice  Moreover,  there  is 
no  question  that  the  States  will  continue 
to  exercise  their  current  jurisdiction 
over  low-level  waste  other  than  GTCC 
waste,  and  over  GTCC  waste  that  is  not 
reactor-related.  With  respect  to  the 
CVNPA  site,  if  it  turns  out  that  some 
reactor-related  GTCC  waste  results  from 
the  further  characterization  and 
decommissioning  work  planned  for  this 
site.  South  Carolina  will  need  to  consult 
with  the  NRG  as  to  the  appropriate 
management  of  this  waste. 

D  Other  Comments 

18  Blending  GTCC  waste  within  the 
reactor  vessel 

Comment  The  private  citizen 
commenter  believes  that  the  NRG  is  not 
following  ALARA  principles  by 
requiring  that  small  quantities  of  GTGG 
waste  be  segregated  from  other  low-level 
waste  within  the  reactor  vessel.  If  GTGG 
waste  were  left  within  the  reactor  vessel 
and  blended  with  the  lower  activity 
material  within  the  vessel,  it  could  be 
safely  disposed  of  as  low  level  waste. 
The  collective  dose  to  segregate  the 
GTCC  waste  versus  burial  of  the  reactor 
vessel,  averaged  to  be  below  Glass  G. 
would  be  significantly  less.  Therefore, 
the  NRG  should  develop  additional 


rulemaking  and/or  guidance  on  the 
blending  of  reactor  internals  to  reduce 
worker  dose. 

Response:  This  rulemaking  is 
designed  to  add  flexibility  for  the 
storage  of  GTGG  waste  and  has  not 
eliminated  any  current  option  that 
licensees  may  wish  to  use  to  store  GTGG 
waste.  If  the  licensee  desires  to  dispose 
of  the  reactor  vessel,  the  NRG  and 
appropriate  Agreement  States  will 
review  this  on  a  case-by-case  basis.  The 
regulatory  process  and  review  could  be 
similar  to  that  used  by  the  NRG  and 
Washington  State  in  approving  Portland 
General  Electric  Company's  (i.e.,  the 
Trojan  nuclear  facility)  transportation 
and  disposal  of  its  reactor  vessel  at  a 
LLW  facility.  The  NRG  expects  the 
licensee  will  consider  ALARA 
principles  in  determining  the  best 
disposal  option. 

19.  Away  from  reactor  storage. 

Comment:  The  State  of  Utah  is  greatly 
concerned,  and  adamantly  opposes,  the 
storage  of  GTGG  waste  at  away-from- 
reactor  ISFSIs.  including  something 
such  as  the  proposed  Private  Fuel 
Storage  facility  for  spent  fuel.  The 
commenter  believes  that  there  is  the 
potential  that  most  of  the  nation's  spent 
nuclear  fuel  and  GTGG  waste  could  be 
shipped  to  Utah  and  that,  once  there,  it 
will  never  leave  the  State.  The 
commenter  noted  that  there  are  no  long 
term  GTCC  waste  disposal  plans.  The 
commenter  believes  that  the  NRG  must 
restrict  storage  to  at-reactor  ISFSIs  and 
not  allow  GTGG  waste  to  be  shipped 
across  the  country  unless,  and  until, 
decisive  plans  have  been  made  for  the 
permanent  disposition  of  GTGG  waste. 
The  commenter  noted  from  DOE 
documents  that  DOE  anticipates  that 
GTGG  waste  will  remain  at  the  reactor 
site  until  a  disposal  option  becomes 
available,  and  that  currently  the 
disposal  option  is  not  known.  The 
proposed  rule  does  not  address  the 
disposition  of  the  waste  at  the  end  of  a 
10  GFR  Part  72  ISFSI  license.  The 
commenter  believes  there  is  a 
significant  volume  of  GTCC  waste  that 
could  be  shipped  away  from  the  reactor 
site  and  the  NRG  is  silent  on  the 
transportation  of  GTGG  waste.  There  is 
no  discussion  about  transportation 
containers  or  the  exposure  level  and  the 
population  at  risk  from  transportation. 

The  commenter  believes  that  NRG 
needs  to  prepare  a  programmatic  or 
generic  environmental  impact  statement 
(EIS)  for  the  transportation  of  GTGG 
waste  since  this  could  be  a  significant 
departure  from  the  current  regulatory 
scheme  and  a  significant  federal  action 
affecting  the  quality  of  the  human 
environment.  If  the  proposed  Private 
Fuel  Storage  ISFSI  on  the  Skull  Valley 
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Goshute  Indian  reservation  in  Utah 
becnmes  the  prime  location  for  GTCC 
waste  storage,  the  jiroposed  rule  would 
permit  (he  mass  movement  of  CTGC 
waste  across  the  countr\'.  In  this  respect, 
the  NRG  cannot  rely  on  its  "waste 
confidence  rule"  becausf>  the  waste 
confidence  rule  onlv  applies  to  spent 
fuel.  The  NRG  does  not  address  the  final 
disposition  of  GTGG  waste.  In  fact,  the 
NRG  decommissioning  rule  under  10 
GFR  part  72  only  requires  the  applicant 
to  propose  and  fund  a  decommissioning 
plan  after  removal  of  GTGG  waste  which 
may  never  occur.  The  commenter  noted 
that  no  EIS  had  ever  been  prepared  on 
the  transportation  of  GTGG  waste  which 
may  be  long-lived  and  can  contain 
millions  of  curies  of  radioactivity.  The 
commenter  believes  particular  attention 
is  needed  for  GTGG  waste  resins  and  an 
evaluation  of  the  hazard  of  an  accident 
involving  a  long-duration  fire,  Resins 
contain  water  and  plastic  which  would 
evaporate  and  melt  unlike  activated 
metals.  The  commenter  believes  NR(] 
cannot  rely  on  RADTRAN.  a 
transportation  model,  because  GTGG 
waste  resins  are  composed  of  elements 
that  RADTRAN  does  not  address  (eg,. 
ion  exchange  resins).  Moreover,  the 
NRG  cannot  rely  on  an  EIS  conducted 
for  a  site  specific  ISFSI  that  onlv 
addresses  storage  of  spent  fuel. 

The  State  of  Utah  also  believes  that 
NRG  has  not  thought  through  issues 
related  to  insurance  requirements, 
liability  for  harm  resulting  from  GTGG 
waste,  and  complexities  of  waste 
ownership,  lltah  maintains  that  a  void 
will  occur  in  insurance  coverage  for 
GTGG  waste  at  an  away-from-reactor 
ISFSI:  the  generating  facility  would  no 
longer  cover  that  waste,  and  the  Price- 
Anderson  Act  would  not  cover 
transportation  incidents  to  and  from  the 
ISFSI  because  GT(~G  waste  is  not  high 
level  waste.  Utah  also  noted  as  negatives 
that  10  GFR  part  72  fails  to  require  on- 
site  property  insurance:  multiple 
owners  of  the  mix  of  GTGG  waste  at  an 
away-from-reactor  ISFSI  will  complicate 
assigning  liability  and  after 
decommissioning  of  a  reactor  site,  the 
"deep-pocket"  utility  ceases  to  be  an 
"owner."  thus  shedding  responsibility 
for  the  GTGG  waste.  Also,  the  State 
expresses  concern  that  after  an  accident, 
it  may  need  to  take  ac*'on  in  order  to 
protect  public  health  and  safetv.  even 
though  it  lacks  regulatory  authority 

Responsp:  The  NRG  finds  that  most  of 
these  comments  are  not  germane  to  this 
rulemaking,  which  provides  general 
standards  for  the  storage  of  reactor- 
related  GTGG  wastes.  Issues  associated 
with  an  away-from-reactor  ISFSI  can 
appropriately  be  addressed  in  a  spe(  ific 
licensing  action  concerning  such  a 


facility.  In  any  event,  the  NRG  disagrees 

with  the  comments.  The  comments 
generally  stated  that  (iTGf'  waste  should 
not  be  shipped  Xo  an  away-from-reactor 
iSFSI  site  due  to  lack  of  analysis 
regarding  transportation  containers  or 
the  exposure  Im  el  and  the  population  at 
risk  from  transportation.  The 
transportation  of  radioactive  material, 
which  includes  GTGG  waste,  was 
pre\iouslv  analvzed  b\  the  NRG  in 
NUREG  0170.    Final  Environmental 
Statement  on  the  Transportation  of 
Rddioac:tive  Materials  by  Air  and  Other 
Modes."  This  EIS  covered  the  transport 
of  all  types  r)f  radioactive  material  by  all 
transport  modes  (including  GTGG 
waste).  Transportation  of  GTCC  waste 
and  other  Tvpe  B  quantities  of 
radioactive  material  (i.e..  spent  fuel)  is 
governed  bv  the  NR(^  regulations  in  10 
GFR  part  71  and  the  Department  of 
Transportation  (DOT)  regulations  in  49 
GFR  part  173.  The  NRG  believes  that 
NUREG-0170  bounds  the 
environmental  impact  from  the 
shipment  of  GTGG  waste  and  this  waste 
can  be  safelv  shipped  in  compliance 
with  these  regulations 

With  respect  to  the  comment  on 
insurance  and  liability,  under  existing 
law,  there  is  no  cause  for  a  void  in 
insurance  co\  erage  for  GTGG  waste  at 
an  away-from-reactor  ISFSI  even  though 
10  GFR  part  72  does  not  provide  specific 
insurance  or  indemnity  requirements  for 
an  awav-from-reat  tor  facility  Licensing 
actions  to  permit  awav-from-reactor 
storage  mav  be  made  subject  to  license 
conditions  requiring  the  maintenance  of 
appropriate  amounts  of  liability 
insurance  up  to  .$200  million,  (S200 
million  is  the  maximum  insurance 
currently  commercially  available  to 
cover  offsite  public  liability  and  is  the 
amount  required  for  large  power 
reactors.)  In  addition,  there  may  be 
appropriate  commitments,  confirmed  by 
license  conditions,  for  insurance  to 
c  (uer  onsite  damages. 

The  Price-.^nderson  Act  (Atomic 
Energy  Act  section  170,  42  U.S,C,  2210 
&  2014  (related  definitions))  requires 
indemnification  for  10  GFR  Part  50 
facilities.  The  Act  also  gives  the 
Gommission  discretionary  authoritv  to 
extend  indemnity  coverage  to  activities 
undertaken  bv  three  tvpes  of  materials 
licensees.  See  42  U.S.G.  and  42  U.S.G. 
2210  a.  Thus,  the  Gommission  can 
indemnifv  awav-from-reactor  ISP'SIs  in 
the  event  the  Gommission  were  to  find 
that  the  risks  of  offsite  damage  are  so 
large  as  to  be  uninsurable  or  that  the 
public  interest  recjuires  it.  Moreover,  the 
Price-Anderson  Act  does  not  restrict  its 
coverage  of  reactor  waste  to  spent  fuel. 
Thus,  were  the  Gommission  to  use  its 
disc:retion  tu  cover  awav-from-reactor 


ISFSIs.  all  transportation  to  ano  irom 
them  would  be  covered.  However,  even 
lacking  such  a  discretionar\' 
designation,  transportation  of  GTCC 
waste  to  the  ISFSI  would,  in  any  event, 
be  covered  by  the  generator's  Price- 
Anderson  coverage.  Likewise,  if  the 
final  transportation  were  to  be  to  an 
indemnified  facility,  such  as  a  DOE 
facility,  that  transportation  would  be 
covered  by  Price- Anderson  See  e.g. 
Atomic  Energv  Act.  section  170n(l)(B) 
and  42  U.S.C."2210n(l)(B). 

In  addition,  to  address  any  perceived 
problem  from  the  multiplicity  of 
customers,  10  GFR  part  72  license 
conditions  can  require  terms  in  service 
agreements  by  which  allocation  of 
liability  might  be  made  among 
customers.  Where  needed,  additional 
financial  assurances  could  be  provided. 
Also.  §  72.30's  provisions  for  'Financial 
assurance  and  recordkeeping  for 
decommissioning"  includes  a 
requirement  that  the  decommissioning 
plan  have  a  funding  plan  that  contains 
information  on  how  reasonable 
assurance  will  be  provided  that  funds 
will  be  available  to  decommission  the 
ISFSI  or  MRS. 

Finally,  the  State's  possible  need  in 
an  emergency    to  take  action  even 
though  it  is  not  the  regulator  of  the 
GTGG  waste"  is  no  different  from  the 
c:ircumstance  in  an  emergency  resulting 
from  a  nuclear  power  plant  or  other 
federally  regulated  facility  that  uses 
radioactive  materials.  There  are  like 
requirements  imposed  on  the  10  GFR 
part  72  licensee  for  notification  and 
requests  for  offsite  assistance.  See 
§  72.32.  The  Commission  is  confident 
that  a  partnership  of  Federal.  State, 
local,  and  Tribal  governments  will  act  to 
protect  the  public  health  and  safety  and 
the  environment  in  the  event  of  an 
emergency. 

20.  The  definition  of  the  term  "cask." 

Comment:  One  commenter  believes 
that  the  NRG  needs  to  be  clearer  when 
using  the  term  cask  as  it  is  defined  and 
used  in  10  GFR  72.121(a)(2)  and 
72.230(b).  Reference  is  made  to  "casks 
that  have  been  certified  *   •   *  under 
part  71.  "  but  cask  is  not  defined  in 
either  10  GFR  part  71  or  the 
transportation  regulations  in  Title  49. 
The  term  cask  is  commonly  used 
throughout  the  nuclear  power  industry' 
to  refer  to  one  or  more  types  of  transport 
packaging,  but  it  is  also  generally 
accepted  that  the  correct  term  is 
"packaging"  rather  than    cask."  Spent 
fuel  dry  storage  has  extended  the 
application  of  the  term  cask,  yet  it  is  not 
formally  defined  in  either  Title  10  or 
Title  49.  The  commenter  noted  that  tlie 
proposed  rule  included  a  definition  for 
^he  terms  "spent  fuel  storage  cask  or 
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cask."  but  believes  that  the  clprinition 
may  raise  more  questions  than  it 
resolves  because  it  focuses  on  a 
container  and  not  a  package.  The  term 
container  is  not  defined  in  either  Title 
10  or  Title  49,  resulting  in  a  new 
definition  whic:h  is  based  on  an 
undefined  term.  Does  cask  refer  to  (1)  a 
package.  (2)  packaging,  or  i3)  something 
else'  This  is  particularly  important 
when  referring  to  "casks  that  have  been 
certified  •    *    *  under  part  71."  which 
would  suggest  a  specific  package  or 
packaging.  The  rommenter  believes  that 
Title  U)  should  avoid  anv  term  related 
to  transportation  which  would  create  an 
inconsistencv  with  Title  49,  The 
commenter  proposes  several  alternative 
solutions  basf'd  on  the  intended 
meaning  of  cask  to  maintain  c;onsistency 
with  Title  49  and  believes  the  term 
should  he  reviewed  bv  the  Department 
of  Transportation  and  incorporated  into 
49  CFR  171  8  during  the  next  rexisum 

Response  The  commenter  requested 
that  the  N'RC  modify  the  definition  of 
the  term  "cask"  as  used  in  10  CFR 
72,12Ha)(2)  to  better  correlate  this  term 
to  the  term  packaging  and  packages 
used  in  10  CFR  part  71.  The  NRC 
believes  the  commenter's  reference 
should  have  been  to  10  CFR  72  212(a)(2) 
which  discusses  the  use  of  casks 
certified  under  10  CFR  part  72,  The  NRC 
concludes.  howe\er.  that  the  definition 
of  the  term  cask  should  not  be  changed. 
The  general  term  cask  as  used  in  10  CFR 
part  72  is  intended  to  speak  to  the  task 
design  characteristics,  such  as 
cnticality,  shielding,  thermal  loading, 
and  structural  integrity  and  not  all  tbe 
components  of  a  typical  transportation 
packaging,  such  as  an  impact  limiter 
Because  there  is  not  a  good  correlation 
between  the  10  CFR  part  72  cask 
definition  and  10  CFR  part  71  packaging 
and  packages,  an  attempt  to  relate  the 
terms  might  cause  confusion  As 
indicated  by  the  commenter,  it  is  very 
important  that  terms  used  in  10  CFR 
part  71  and  DOT  regulations  are 
consistent  In  the  proposed  rule  the  only 
change  intended  for  the  term  spent  fuel 
storage  cask  or  cask  was  to  allow  the 
storage  of  reactor-related  GTCC  waste 
within  a  cask  Attempting  to  change 
these  terms  within  NRC!  regulations 
would  require  corresponding  c:hanges  in 
DOT  regulations,  which  is  beyond  the 
scope  of  this  rulemaking 

However,  in  evaluating  this  comment, 
the  N'RC  believes  that  changing  the 
definition  of  "spent  fuel  storage  cask  or 
cask"  to  include  GTCC^  waste  was 
unintended  Adding  GTCC  waste  to  this 
definition  would  require  that  this  waste 
type  be  stored  in  a  "spent  fuel  storage 
cask  "  The  NRC  did  not  intend  for  the 
requirements  m  10  CFR  part  72  to  be  as 


prescriptive  as  could  be  implied  in  the 
proposed  rule. 

Accordingly,  the  final  rule  removes 
the  change  in  the  proposed  rule  to  §  72.3 
dealing  with  the  definition  of  "spent 
fuel  storage  cask  or  cask." 

Section-by-Section  Analysis 

The  following  section  is  provided  to 
assist  the  reader  in  understanding  the 
specific  changes  made  to  each  section  or 
paragraph  iii  10  CFR  parts  30.  70.  72. 
and  150.  For  clarity  of  content  in 
reading  a  section,  much  of  that 
particular  section  mav  be  repeated, 
although  only  a  minor  change  is  being 
made.  This  section  should  allow  the 
reader  to  effectively  review  the  specific 
changes  without  reviewing  existing 
material  that  has  been  included  for 
content,  but  has  not  been  significantly 
changed. 

Section  30.11(b)  is  a  new  paragraph 
(in  the  existing  CFR  it  is  noted  as 
reserved)  to  exempt  a  licensee  from  the 
requirements  of  10  CFR  part  30,  to  the 
extent  that  its  activities  are  licensed 
under  the  requirements  of  10  CFR  part 
72. 

Section  70.1(c)  is  being  revised  to 
exempt  a  licensee  from  the  requirements 
of  10  CFR  part  70  when  power  reactor- 
related  GTCC  waste  is  being  stored 
under  the  requirements  of  10  CFR  part 
72. 

The  title  to  10  CFR  part  72  is  being 
revised  to  include  GTCC  waste. 

The  following  sections  or  paragraphs 
are  being  revised  to  specify  the 
inclusion  of  GTCC  waste,  for  clarity,  or 
for  completeness;  §§72.1.  72, 2(a)  and 
(c).  72.8.  72.16(d).  72.22(e)(3],  72,24 
introductory  text  and  (i),  72.28(d), 
72.30(a).  72'.44(b)(4).  {c)(3)(i).  (c)(5),  (d) 
and  (g)(2),  72.52(b)(2),  (c).  and  (e). 
72.54(c)(1),  72.60(c),  72, 72(a).  (b),  and 
(d),  72.75(b),  (c),  (d)(l)(iv).  and 
(d)(2){ii)(L),  72.80(g).  72  82(a)  and  (b). 
72.106(b),  72.108  title  and  text. 
72.122(b)(2).  (h)(2),  (h)(5).  (i).  and  (1). 
72.128  title  and  (a),  and  72.140(c)(2), 
Also.  §§  72.72,  72.76.  and  72.78  have 
been  modified  to  clarif\  the  reporting 
requirements  for  spe(  lal  nuclear 
material  as  specified  in  10  CFR 
74.13(a)(1). 

Section  72.3:  The  definition  for  GTCC 
waste  is  being  added  to  10  CFR  part  72 
and  the  definitions  of  Design  capacity, 
Independent  spent  fuel  storage 
installation  or  ISFSI.  Monitored 
Retrievable  Storage  Installation  or  MRS, 
and  Structures,  systems,  and 
components  important  to  safety,  are 
being  revised  to  specify  the  inclusion  of 
GTCC  waste. 

Section  72.6:  This  section  has  been 
revised  to  clearly  indicate  that  reactor- 
related  GTCC  waste  onlv  can  be  stored 


under  the  provisions  of  a  1 0  CFR  part 
72  specific  license. 

Section  72.40(b):  This  section  has 
been  modified  for  clarity  and  by  adding 
a  new  introductory  sentence  that  would 
include  reactor-related  GTCC  waste. 
Also,  reference  to  the  Atomic  Safety  and 
Licensing  Appeal  Board  has  been 
removed  since  this  board  no  longer 
exists. 

Sections  72.72(a).  72, 76(a).  and 
72, 78(a):  These  sections  have  been 
modified  to  clarif\'  the  reporting 
requirements  for  special  nuclear 
material  as  specified  in  10  CFR 
74, 13(a)(1). 

Section  72.120:  This  section  has  been 
modified  for  clarity  and  to  provide  some 
general  considerations  for  the  storage  of 
GTCC  waste  within  an  ISFS!  or  an  MRS. 

Section  150.15(a)(7)(i)  and  (ii); 
Essentially  repeats  the  text  of  the 
existing  paragraphs  with  amendments 
for  consistencv  with  the  new 
§150.15(a)(7)('iii). 

Section  150.15(a)(7)(iii):  This  new 
paragraph  will  specify  that  the  storage 
of  reactor-related  GTCC  waste  within  an 
ISFSI  or  an  MRS  licensed  pursuant  to  10 
CFR  part  50  and/or  part  72  is  exempt 
from  Agreement  State  authority. 

Paragraph  150, 15(a)(8):  This  new 
paragraph  will  specify  that  the  storage 
of  reactor-related  GTCC  waste  licensed 
under  10  CFR  part  30  and'or  part  70  is 
exempt  froni  Agreement  State  authority. 

In  tne  NRC's  final  rule.  "Clarification 
and  Addition  of  Flexibility"  (65  FR 
50606;  August  21.  2000).  changes  have 
been  made  to  10  CFR  part  72,  Section 
72,140(0(2)  is  the  only  section  that  is 
being  changed  in  both  rules  and  this 
rulemaking  is  consistent  with  the 
"Clarification"  rulemaking  changes. 

Compatibility  of  Agreement  State 
Regulations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  fune  30.  1997.  and 
published  in  the  Federal  Register  on 
September  3,  1997  (62  FR  46517), 
§  70.1(c).  10  CFR  part  72  and  §  150  15 
continue  to  be  classified  as 
compatibility  Category  "NRC."  Section 
30.11(b)  is  also  classified  as  Category 
"NRC."  Previously,  this  subsection  was 
reserved  and  classified  as  Category  "D," 
not  required  for  purposes  of 
compatibility.  The  NRC  program 
elements  in  Categor\'  "NRC"  are  those 
that  relate  directly  to  areas  of  regulation 
reserved  to  the  NRC  by  the  Atomic 
Energy  Act  of  1954.  as  amended,  or 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations, 

Because  the  Commission  was 
particularly  interested  in  the  position  of 
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the  Agreement  States  on  certain  issues, 
three  questions  were  identified  in  the 
proposed  rule  for  Agreement  State 
input.  Five  of  the  .32  Agreement  States 
commented  on  the  prop(jsed  rule  (four 
on  the  three  questions).  The  coninients 
and  responses  on  the  specific 
Agreement  State  questions  are  found  un 
the  Comments  in  the  Proposed  Rult- 
section,  comment  numbers  15.  lb.  and 
17. 

\'oIuntar>'  (Jmsf^nsus  Standards 

The  National  Techriiiiog\-  Transfer 
and  Advancement  A(,t  of  199.5.  Pub  I. 
104-11.3.  requires  that  agencies  use 
technical  standards  that  are  developed 
or  adopted  by  \oluntdry  t unsensus 
standard  bodies  unless  the  use  of  sue  h 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  imprac  tic  a! 
In  this  rule,  the  NRC  is  presenting 
amendments  to  its  regulations  that 
would  allow  the  licensing  ot  interim 
storage  of  GTCC  waste.  This  action  does 
not  ( Dn.^titu'e  the  establishment  of  a 
standard  that  establishes  generally- 
apf.hc  .ihle  requirements  and  the  use  of 
a  vi>luntar\'  ( on-^ensus  standard  i-;  nut 
applicable. 

Fniihnn  of  Mo  Significant 

E:niri>niiif'ntiil  Impact  Availnliilit\' 

The  Otmmission  has  determined 
under  the  National  Enxironmental 
I'nlicy  Act  of  19B9.  as  amended,  and  th-' 
Commission'^  regulations  in  suh[)art  .\ 
of  lOCFR  part  ,51.  that  this  rule  is  not 
a  major  Federal  ae  tion  Mgnifit  anth 
affecting  the  qualit\'  ot  the  human 
environment,  and  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  will  provide  reactor 
licensees  an  additional  option  of  storing 
GTCC;  waste  under  a  10  CFR  part  72 
license  using  spent  fuel  storage  c  riteri,i 
of  that  part  Storage  of  GTCC'  waste  at 
an  ISFSI  or  an  MRS  would  be  in  a 
passive  mode  with  no  human 
intervention  needed  for  safe  storage 
The  Environmental  .Assessment 
determined  that  there  is  no  significant 
environmental  impact  as  a  result  of 
these  changes. 

The  Environmental  Asse.ssment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NR(^ 
Public  Document  Room.  11,55.5 
Rockville  Pike.  Rockville.  MD  Single 
copies  of  the  Environmental  Assessment 
and  the  finding  of  no  significant  impact 
arc  available  from  Mark  Haisfieid.  (Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  telephone  (301)  415-6196. 


Paperwork  Rpciuction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  contained  in  10 
CFR  part  72  that  are  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  These  requirements 
u  ere  approved  by  the  Office  of 
Management  and  Budget,  approval 
number  3150-0132.  The  proposed 
<  hanue>  to  10  CFR  part(s)  30,  70.  and 
151)  do  not  contain  a  new  or  amended 
information  (  oljection  requirement. 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number(s)  3150-0017.  3150- 
(1009.  and  .3150-0032. 

Til'-  bunicn  !(   the  public  for  this 
intnnn.itiD.'i  <.  ollection  is  estimated  to 
a\erage  120  hours  per  response, 
including  tlii'  'inii   ^n  rc-viewing 
instructions,  x'.'.n  i.m,  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-6 
E6).  U.S.  Nuclear  Regulatory 
(  ommission.  Washington  DC  20555- 
0001.  or  bv  Internet  electronic  mail  at 
BJSlQSRCGOV:  and  to  the  Desk 
Offi(  er.  Office  of  Information  and 
Kegulatorv  Affairs.  NEOB-10202. 
(3150-01 32),  Office  of  Management  and 
Budget.  Washington  DC  20503. 

}'uhli(  Prctpction  Notification 

If  a  means  used  to  impose  an 
information  (  oHi'i  tun  does  not  displav 
a  I  urrently  \aliil  ONtB  control  number. 
the  NRC  may  not  conduct  or  sponsor. 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

}h-iiuUiti>i\  Analysis 

The  (.(uiinussion  has  prepared  a  final 
Regulatorv  .Analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 

tn  the  Commission.  The  analvsis  is 
available  for  inspection  at  the  NRC 
Public  Document  Room.  1  1555 
Rockville  Pike.  Ro(  kville.  MD.  Single 
copies  of  the  Regul,itor\  Analysis  are 
available  from  Mark  Haisfieid.  Office  of 
Nuclear  Material  Saf-'ty  ami  Safeguards. 
U.S.  Nuclear  Regulatory  ('ommission, 
Washington.  DC  20555-0001    telephone 
(;-(01)  415-hl9() 

Regulatnn  Fii'\it>il!t\'  (Certification 

As  required  bv  the  Regulatorv 

Flexibilitv  Art  (if  1980  (5  U.S.C.  605(b)). 
the  Ckimmission  (  ertifies  that  this  rule 
will  not  have  a  signifie.ant  economic 
impact  upon  a  substantial  number  of 
small  entities  The  amendments  will 
apph  to  reactor  licensees.  ISFSI 


lit  ensees,  certificate  holders,  applicants 
for  a  Certificate  of  Compliance,  and 
DOE.  The  majority,  if  not  all.  of  these 
licensees  would  not  qualify  as  small 
entities  under  the  NRCs  size  standards 
(10  CFR  2.810). 

Small  Business  Regulaton-  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199'6,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  requirements.  10  CFR  50.109  and 
72.62,  do  not  apply  to  this  rule,  and 
therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1)  or  72.62(a).  This  rule  will 
not  require  licensees  to  use  10  CF'R  part 
72  to  store  GTCC  waste  It  provides  a 
practical  option  with  criteria  that 
licensees  may  use.  It  does  not  preclude, 
or  change,  use  of  10  CFR  parts  30  and 
70  as  a  licensing  mechanism  to  store 
GTCC  waste.  The  NRC  anticipates  that 
storage  of  GTCC  waste  licensed  under 
10  CFR  part  72  can  simplify  the 
licensing  process,  for  both  licensees  and 
the  NRC,  with  no  significant  impact  to 
public  health  and  safety  or  the 
environment 

i.isl  ot  Subn'i  ts 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergoverrunental  relations.  Isotopes. 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements,  Securitv  measures.  Spent 
hiel. 
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lOCFEPart  150 

Criminal  penalties.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Source  material.  Special  nuclear 
material 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  .\c{  of  1974. 
as  amended,  and  5  L'  S.C  5.53.  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  parts  30  70.  72  and  150 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1 .  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

.Authority:  Sees.  81,  82,  161,  182.  183,  186, 
68  Stat.  9.35,  948,  953,  954,  955,  as  amended, 
sec.  234.  83  Stat.  444,  as  amended  (42  U.S.C. 
2111.  2112.2201.2232,2233,2236,  2282); 
sees.  201.  as  amended,  202.  206,  88  Stat. 
1242,  as  amended,  1244,  1246  (42  U,S.C. 
5841,  5842,5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
fiOl.  sec.  10.  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902.  106  Slat.  3123, 
(42  U.S.C  5851).  Section  30.34(b)  also  issued 
under  sec. 184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187  fiH  Stat.  955  (42  U.S.C.  2237). 

2.  In  !?  iU  1 1  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§30.11     Specific  exemptions. 

(hi  .\n\  licensee's  activities  are 
e.xempt  from  the  requirements  of  this 
part  to  the  extent  that  its  activities  are 
licensed  under  the  requirements  of  part 
72  of  this  <;hapt<T  i 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

3  The  auihiinty  (itatajn  for  part  70 
continuf's  to  read  as  follows: 

Authority:  S.m  s   51.  53,  161,  182.  183.68 
.Stdt.  9.")  9':io.  'HH.  953,  954,  as  amended, 
sec.  234.  83  StHt  444,  as  amended.  (42  U  S.C. 
2071,  2073.  2201,  2232,  2233.  2282,  22970: 
sees.  201 .  as  amended,  202,  204,  206,  88  Stat. 
1242.  as  amended.  1244.  1245,  1246  (42 
U.S.C.  5841.  5842.  5845,  5846).  Sec.  193.  104 
Stat.  2835  as  amended  bv  Pub.  L  104-134. 
no  Slat.  1321.  1321-49(42  U'.S.C.  2243). 

Sec:tions  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  1.35,  141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155.  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  se<:. 
10,  92  Slat.  2951  (42  U.S.C.  5851)  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec,  57d,  Pub,  L.  93-377.  88 


Stat,  475  (42  U.S.C.2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68  Stat   954, 
as  amended  (42  U.S.C.  2234).  Section  70  81 
also  issued  under  sees.  186,  187,  68  Stat,  955 
(42  U.S.C.  2236,  2237).  Section  70.82  also 
issued  under  sec.  108.  68  Stat.  939.  as 
amended  (42  U.S.C.  2138). 

4.  In  §70.1  paragraphs  (c)(1)  and  (2) 
are  revised  to  read  as  follows: 

§70.1     Purpose. 

***** 

(c)*   *   * 

(1)  Spent  fuel,  power  reactor-related 
Greater  than  Class  C  (GTCC)  waste,  and 
other  radioactive  materials  associated 
with  spent  fuel  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI),  or 

(2)  Spent  fuel,  high-level  radioactive 
waste,  power  reactor-related  GTCC 
waste,  and  other  radioactive  materials 
associated  with  the  storage  in  a 
monitored  retrievable  storage 
installation  (MRS),  and  the  terms  and 
conditions  under  which  the 
Conunission  will  issue  such  licenses. 
***** 

5.  The  heading  of  part  72  is  revised 
to  read  as  follows; 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL.  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  GREATER  THAN 
CLASS  C  WASTE 

6.  The  authurUy  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62.  63.  65,  69, 
81,  161,  182,  183,  184.  186.  187.  189,  68  Stat 
929,  9,30.  932,  933,  934.  935.  948.  953,  954 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077,  2092, 
2093,  2095,  2099.  2111.  2201.  2232.  2233. 
22.34,  2236.  2237.  2238,  2282);  sec,  274,  Pub. 
L,  86-373,  73  Stat  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202.  206, 
88  Stat.  1242.  as  amended.  1244.  1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  295  as  amended  by  Pub.  L.  102- 
486.  sec  7902.  106  Slat,  3123  (42  U.S.C. 
5851);  see.  102,  Pub.  L.  91-190.  83  Slat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133.  135. 
137,  141,  Pub.  L.  97-425.  96  Stat.  2229,  2230 
2232.  2241,  set;.  148,  Pub.  L.  100-20),  1(11 
Stat.  1330-235  (42  U.S.C,  10151.  101.i2, 
10153,  10155,  10157,  10161,  10168). 

Set:tion  72, 44(g)  also  issued  under  sees 
142(b)  and  148(c).  (d).  Pub.  L.  100-203.  KM 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c).  (d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  set;.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  see.  145(g),  Pub.  L.  100-203; 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  I  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a).  141(h).  Pub.  L.  97-425.  96  Stat 
2202.  2203.  2204.  2222.  2224  (42  U.S.C. 


lOlUl.  10137(a).  10161(ii)),  Subparts  K  and  L 
are  also  issued  under  sec   1 33,  98  Stat.  2230 
(42  U.S.C,  10153)  and  sec,  218(a),  96  Stat, 
2252  (42  U.S.C,  10198), 

7.  Section  72,1  is  revised  to  read  as 
follows; 

§72.1     Purpose. 

The  regulations  in  this  part  establish 
requirements,  procedures,  and  criteria 
for  the  issuance  of  licenses  to  receive, 
transfer,  and  possess  power  reactor 
spent  fuel,  power  reactor-related  Greater 
than  Class  C  (GTCC)  waste,  and  other 
radioactive  materials  associated  with 
spent  fuel  storage  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
and  the  terms  and  conditions  under 
which  the  Commission  will  issue  these 
licenses.  The  regulations  in  this  part 
also  establish  requirements,  procedures, 
and  criteria  for  the  issuance  of  licenses 
to  the  Department  of  Energy  (DOE)  to 
receive,  transfer,  package,  and  possess 
power  reactor  spent  fuel,  high-level 
radioactive  waste,  power  reactor-related 
GTCC  waste,  and  other  radioactive 
materials  associated  with  the  storage  of 
these  materials  in  a  monitored 
retrievable  storage  installation  (MRS). 
The  term  Monitored  Retrievable  Storage 
Installation  or  MRS,  as  defined  in  §  72.3, 
is  derived  from  the  Nuclear  Waste 
Policy  Act  (NWPA)  and  includes  any 
installation  that  meets  this  definition. 
The  regulations  in  this  part  also 
establish  requirements,  procedures,  and 
criteria  for  the  issuance  of  Certificates  of 
Compliance  approving  spent  fuel 
storage  cask  designs. 

8  In  §  72.2  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§72.2    Scope. 

(a)  E.xcept  as  provided  in  ^  72.fifb), 
licenses  issued  under  this  part  are 
limited  to  the  receipt,  transfer, 
packaging,  and  possession  of: 

(1)  Power  reactor  spent  fuel  to  be 
stored  in  a  complex  that  is  designed  and 
constructed  specifically  for  storage  of 
power  reactor  spent  fuel  aged  for  at  least 
one  year,  other  radioactive  materials 
associated  with  spent  fuel  storage,  and 
power  reactor-related  GTCC  waste  in  a 
solid  form  in  an  independent  spent  fuel 
storage  installation  (ISFSI);  or 

(2)  Power  reactor  spent  fuel  to  be 
stored  in  a  monitored  retrievable  storage 
installation  (MRS)  owned  by  DOE  that 

is  designed  and  constructed  specifically 
for  the  storage  of  spent  fuel  aged  for  at 
least  one  year,  high-level  radioactive 
waste  that  is  in  a  solid  form,  other 
radioactive  materials  associated  with 
storage  of  these  materials,  and  power 
reactor-related  GTCC  waste  that  is  in  a 
solid  form. 
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(r.)  The  requirements  of  this  reoulatidn 
are  applicable,  as  appropriate,  tn  both 
wet  and  dry  modes  oi  storage  of — 

(1)  Sptmt  fuel  and  solid  reacitnr- 
rt'lated  GTCC  waste  in  an  independent 
spent  fuel  storage  installation  (ISFSI): 
and 

(2)  Spent  fuel,  solid  high-level 
radioacti\e  waste,  and  solid  reactor- 
related  GTCC  waste  in  a  monitored 
retrievable  storage  installation  (MRS). 
***** 

9.  Section  72. .3  is  amended  by  adding 
a  definition,  in  its  proper  alphabeti( 
order,  of  the  term  Gmitf^r  than  (Hn^s  ('. 
wdstp.  and  revising  the  definitions  ni 
Design  cajnirity.  Indpppntlt^nt  sppiit  tufi 
storage  installation  or  ISFSI,  Monitored 
Retrievable  Storage  Installation  or  MfiS. 
and  Structures,  systems,  and 
romponents  important  to  satet\ .  tu  read 
as  folhjws; 

§72.3     Definitions. 

***** 

Design  (  aparitv  mean>  the  quant it\  nt 
spent  fuel.  high-le\'el  radioatitive  waste. 
or  reactor-related  CiTCC  waste,  the 
maximum  burn  up  of  the  spent  fuel  in 
MWD/MTr.  the  terabequerel  (curie) 
content  of  the  waste,  and  the  total  heat 
generation  in  Watts  (btu/hour)  that  the 
storage  installation  is  designed  to 
acc:f)mmodate. 

****** 

Greater  than  Class  G  waste  or  GTL'.G 
waste  means  low-level  radioactixe  waste 
that  exceeds  the  concentratiiui  limits  of 
radionuclides  established  for  Class  G. 
waste  in  t?  61 ,5,')  of  this  chapter. 

«  »  *  •  * 

Independent  spent  fuel  storage 
installation  or  ISFSI  means  a  complex 
designed  and  constructed  for  the 
interim  storage  of  spent  nuclear  fuel, 
solid  reactor-related  GTCC  waste,  and 
other  radioactive  materials  associated 
with  spent  fuel  and  reactor-related 
GTCC  waste  storage.  An  ISFSI  which  is 
located  on  the  site  of  another  facdit\ 
licensed  under  this  part  or  a  facility 
licensed  under  part  50  of  this  chapter 
and  which  shares  common  utilitif"<rand 
services  with  that  facilit\'  fir  is 
phvsically  connected  with  that  other 
facility  mav  still  be  considered 
independent 

***** 

Monitored  Retrievable  Storage 
Installation  or  MRS  means  a  complex 
designed,  constructed,  and  fiperated  b\ 
DOE  for  the  receipt,  transfer,  handling, 
packaging,  possession,  safeguarding, 
and  storage  of  spent  nuclear  fuel  aged 
for  at  least  one  year,  solidified  high- 
le\'el  radioactive  waste  resulting  from 
ci\ilian  nuclear  acti\ities,  and  solici 
reac:tor-related  GTCC  waste.  |)ending 


shipment  to  a  HLW 
disposal. 


'posilon,'  or  other 


Structures,  systems,  and  components 
important  to  safety  means  those  features 
of  the  ISFSI  MRS.  and  spent  fuel 
storage  cask  whose  functions  are — 

( 1 )  To  maintain  the  conditions 
required  to  store  spent  fuel,  high-level 
radioactive  waste,  or  reactor-related 
(iTCC  waste  safely: 

(2)  To  prevent  damage  to  the  spent 
fuel,  the  high-le\el  radioactive  waste,  or 
reactor-related  GTCC  waste  container 
(iuring  handling  and  storage;  or 

(3)  To  provide  reasonable  assurance 
that  spent  fuel,  high-level  radioactive 
w.iste.  or  reactor-related  GTCC  waste 

c  an  be  received,  handled,  packaged. 
stored,  and  retrieved  without  undue  risk 
to  fhf  health  and  safetv  of  the  public. 

10  Section  72.6  is  revised  to  read  as 

fiilldws: 

§  72.6    License  required:  types  of  licenses 

(a)  lacensfs  for  the  receipt,  hanaling. 
stor.ige.  and  transfer  of  spent  fuel  or 
hmh  level  radioactive  waste  are  of  two 
t\  pes  general  and  specific.  Licenses  for 
the  re(  eipt.  haiuihng.  storage,  and 
transfer  of  reactor-related  GTCC  are 
specific  licenses.  Any  general  license 
provided  in  this  part  is  effective  without 
the  filing  of  an  application  with  the 
(ximmission  or  the  issuance  of  a 
licensing  document  to  a  particular 
person.  A  specific  license  is  issued  to  a 
named  person  upon  application  filed 
pursuant  to  regiiLitiniis  in  this  part. 

lb)  A  general  iiceiise  is  hereby  issued 
to  receive  title  to  and  own  spent  fuel. 
high-level  radioai  ti\  •■  waste,  or  reactor- 
related  CjTCC  waste  withnut  regard  to 
quantity    Notwithstanding  any  other 
provision  of  this  chapter,  a  general 
licensee  under  this  paragraph  is  not 
authorized  to  at:quire.  deliver,  receive. 
possess,  use  or  transfer  spent  fuel,  high- 
level  radioactive  waste,  or  reactor- 
related  (;T('C  waste  except  as 
authorized  in  a  specific  license. 

(c)  Except  as  authorized  in  i  specific 
license  and  m  a  general  Ik  ense  under 
subpart  K  oi  tins  part  issued  by  the 
Ciommission  in  ai  i  ordance  with  the 
regulations  in  this  part,  no  person  mav 
a(  quire,  receive,  or  possess — 

n  i  S[)ent  fuel  for  the  purpose  of 
storage  in  an  ISFSI;  or 

(2)  Spent  luel,  high-level  radioactive 
\vas1(\  or  radioactive  material  associated 
with  high-level  radioactive  waste  for  the 
[uirpose  of  storage  in  an  MRS. 

n    Seition  72.8  is  revised  to  read  ^s 

follows: 


§72,8     Denial  o(  licensing  by  Agreenp'-' 
States 

Agreement  States  may  not  issue 
licenses  covering  the  storage  of  spent 
fuel  and  reactor-related  GTCC  waste  in 
an  ISFSI  or  the  storage  of  spent  fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  in  an  MRS. 

12.  Section  72.16  is  amended  bv 
revising  paragraph  (d)  to  read  as 
follows: 

§72  16     Filing  o^  appiicatior  <cy  soecific 

license. 

***** 

(d)  Fees.  The  application, 
amendment,  and  renewal  fees 
applicable  to  a  license  covering  an  ISFSI 
are  those  shown  in  §  170.31  of  this 
chapter. 
***** 

13.  Section  72.22  is  amended  by 
revising  paragraph  {e)(3)  to  read  as 
follows: 

§72  22     Contents  o'  app  ■c<3!iO'"    oe'^ev 
and  financial  mformation. 

(e)  *    •    • 

(3)  Estimated  decommissioning  costs, 
and  the  necessary-  financial 
arrangements  to  provide  reasonable 
assurance  before  licensing,  that 
decommissioning  will  be  carried  out 
after  the  removal  of  spent  fuel,  high- 
level  radioactive  waste,  and/or  reactor- 
related  GTCC  waste  from  storage 

14.  Section  72.24  is  amended  by 
revising  the  introductory  text  and 
paragraph  (i)  to  read  as  follows: 

§72.24     Contents  of  application   Technical 
mtormation 

Each  application  for  a  license  under 
this  part  must  include  a  Safety  Analysis 
Report  describing  the  proposed  ISFSI  or 
MRS  for  the  receipt,  handling, 
packaging,  and  storage  of  spent  fuel. 
high-level  radioactive  waste,  and/or 
reactor-related  GTCC  waste  as 
appropriate,  including  how  the  ISFSI  or 
MRS  will  be  operated.  The  minimum 
information  to  be  included  in  this  report 
must  consist  of  the  following. 
***** 

(i)  If  the  proposed  ISFSI  or  MRS 
incorporates  structures,  systems,  or 
components  important  to  safety  whose 
fiinctional  adequacy  or  reliability  have 
not  been  demonstrated  by  prior  use  for 
that  purpose  or  cannot  be  demonstrated 
by  reference  to  performance  data  in 
related  applications  or  tf)  widel\ 
accepted  engineering  principles,  an 
identification  of  these  structures, 
systems,  or  components  along  with  a 
schedule  showing  how  safety  questions 
will  be  resolved  prior  to  the  initial 
receipt  of  spent  fuel,  high-level 
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radioacti\'P  waste,  and/or  reactnr-rel.ited 
GTCC  wd^tp  ds  dpprqpridte  for  st(jrage  at 
the  ISFSI  or  MRS       '  | 

♦         ♦         ♦         ♦         * 

15.  Section  72.28  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows; 

§72.28     Contents  of  application: 
Applicant  s  technical  qualifications. 

(d)  A  cnmmitment  by  the  applicant  to 
have  and  maintain  an  adequate 
complement  of  trained  and  certified 
installation  personnel  prior  to  the 
receipt  of  spent  fuel,  high-level 
radioactive  waste,  and/ or  reactor-related 
GTCC  waste  as  appropriate  for  storage. 

16  Section  72.30  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§72.30    Financial  assurance  and 
recordkeeping  for  decommissioning. 

(a)  Each  application  under  this  part 
must  include  a  propf)sed 
decommissioning  plan  that  contains 
sufficient  information  on  proposed 
practices  and  procedures  for  the 
decontamination  of  the  site  and 
facilities  and  for  disposal  of  residua! 
radioactive  materials  after  all  spent  fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  have  been 
removed,  in  order  to  provide  reasonaljle 
assurance  that  the  decontamination  and 
decommissioning  of  the  ISFSI  or  .MRS  at 
the  end  of  its  useful  life  will  provide 
adequate  protection  to  the  health  and 
safet\'  of  the  public.  This  plan  must 
identifv  and  discuss  those  design 
features  of  the  ISFSI  or  MRS  that 
facilitate  its  decontamination  and 
decommissioning  at  the  end  of  its  useful 
life. 

*****  I 

17.  Section  72.40  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  72.40    Issuance  of  license. 

***** 

(b)  A  license  to  store  spent  fuel  and 
reactor-related  GTCC  waste  in  the 
proposed  ISFSI  or  to  store  spent  fuel. 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  in  the 
proposed  MRS  may  be  denied  if 
construction  on  the  proposed  facilitv 
begins  before  a  finding  approving 
issuance  of  the  proposed  license  with 
any  appropriate  conditions  to  protect 
environmental  values.  Grounds  for 
denial  may  be  the  commencement  of 
construction  prior  to  a  finding  by  the 
Director.  Office  of  Nuclear  Materials 
Safety  and  Safeguards  or  designee  or  a 
finding  after  a  public  hearing  by  the 
presiding  officer.  Atomic  Safety  and 
Licensing  Board,  or  the  Commission 


acting  as  a  coUemal  body,  as 
appropriate,  that  the  action  called  for  is 
the  issuance  of  the  proposed  license 
with  any  appropriate  conditions  to 
protect  environmental  values.  This 
finding  is  to  be  made  on  the  basis  of 
information  filed  and  evaluations  made 
pursuant  to  subpart  A  of  part  51  of  this 
chapter  or  in  the  case  of  an  MRS  on  the 
basis  of  evaluations  made  pursuant  to 
sections  141(c)  and  (d)  or  148(a)  and  (c) 
of  NWPA  (96  Stat.  2242,  2243,  42  U.S.C. 
10161(c).  (d):  101  Stat.  1330-235,  1330- 
236.  42  U.S.C.  10168(a),  (c)).  as 
appropriate,  and  after  weighing  the 
environmental,  economic,  technical  and 
other  benefits  against  environmental 
costs  and  considering  available 
alternatives. 
***** 

18.  Section  72.44  is  amended  by 
revising  paragraphs  (b)(4),  (c)(3)(i), 
(c)(5),  the  introductorv  text  of  paragraph 
(d),  and  (g)(2)  to  read  as  follows: 

§  72.44    License  conditions. 

***** 

(b)*  *   * 

(4)  The  licensee  shall  have  an  NRC- 
approved  program  in  effect  that  covers 
the  training  and  certification  of 
personnel  that  meets  the  requirements 
of  subpart  1  before  the  licensee  may 
receive  spent  fuel  and/or  reactor-related 
GTCC  waste  for  storage  at  an  ISFSI  or 
the  receipt  of  spent  fuel,  high-level 
radioactive  waste,  and/or  reactor-related 
GTCC  waste  for  storage  at  an  MRS. 
***** 

(c)  •   *   * 
(3)*   *   * 

(i)  Inspection  and  monitoring  of  spent 
fuel,  high-level  radioactive  waste,  or 
reactor-related  GTCC  waste  in  storage: 
***** 

(5)  Administrative  controls 
.Administrative  controls  include  the 
organization  and  management 
procedures,  recordkeeping,  review  and 
audit,  and  reporting  requirements 
necessary  to  assure  that  the  operations 
involved  in  the  storage  of  spent  fuel  and 
reactor-related  GTf^C  waste  in  an  ISFSI 
and  the  storage  of  spent  fuel,  high-level 
radioactive  waste,  and  reactor-related 
GTCC  waste  in  an  MRS  are  performed 
in  a  safe  manner 

(d)  Each  license  authorizing  the 
receipt,  handling,  and  storage  of  spent 
fuel  high-level  radioactive  waste,  and/ 
or  reactor-related  GTCC  waste  under 
this  part  must  include  technical 
specifications  that,  in  addition  to  stating 
the  limits  on  the  release  of  radioactive 
matenals  for  compliance  with  limits  of 
part  20  of  this  chapter  and  the  "as  low 


as  is  reasonably  achievable"  objectives 
for  effluents,  require  that: 

***** 

(g)*    *    * 

(2)  Construction  of  the  MRS  or 
acceptance  of  spent  nuclear  fuel,  high- 
level  radioactive  waste,  and/or  reactor- 
related  GTCC  waste  at  the  MRS  is 
prohibited  during  such  time  as  the 
repository  license  is  revoked  by  the 
Commission  or  construction  of  the 
repository  ceases. 
***** 

19.  Section  72.52  is  amended  by 
revising  paragraphs  rb)(2),  (c).  and  (e)  to 
read  as  follows: 

§  72.52    Creditor  regulations. 

***** 

(b)  *   *   * 

(2)  That  no  creditor  so  secured  mav 
take  possession  of  the  spent  fuel  and/or 
reactor-related  GTCC  waste  under  the 
provisions  of  this  section  before — 

(i)  The  Commission  issues  a  license 
authorizing  possession;  or 

(ii)  The  license  is  transferred. 

(c)  Any  creditor  so  secured  may  apply 
for  transfer  of  the  license  covering  spent 
fuel  and/or  reactor-related  GTCC  waste 
by  filing  an  application  for  transfer  of 
the  license  under  §  72.50(b).  The 
Commission  will  act  upon  the 
application  under  §  72.50(c). 
***** 

(e)  As  used  in  this  section,  "creditor" 
includes,  without  implied  limitation — 

(1)  The  trustee  under  any  mortgage, 
pledge,  or  lien  on  spent  fuel  and/or 
reactor-related  GTCC  waste  in  storage 
made  to  secure  any  creditor; 

(2)  Any  trustee  or  receiver  of  spent 
fuel  and/or  reactor-related  GTCC  waste 
appointed  by  a  court  of  competent 
jurisdiction  in  any  action  brought  for 
the  benefit  of  any  creditor  secured  by  a 
mortgage,  pledge,  or  lien; 

(3)  Any  purchaser  of  the  spent  fuel 
and/or  reactor-related  GTCC  waste  at 
the  sale  thereof  upon  foreclosure  of  the 
mortgage,  pledge,  or  lien  or  upon 
exercise  of  any  power  of  sale  contained 
therem;  or 

(4)  Any  assignee  of  any  such 
purchaser. 

20.  Section  72.54  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  72.54    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

***** 

(c)*   *   * 

(1)  Limit  actions  involving  spent  fuel, 
reactor-related  GTCC  waste,  or  other 
licensed  material  to  those  related  to 
decommissioning;  and 
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21.  Section  72.60  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§72.60    Modification,  revocation,  and 
suspension  of  license. 

***** 

(c)  Upon  revocation  of  a  license,  the 
Commission  may  immediately  cause  the 
retaking  of  possession  of  all  special 
nuclear  material  contained  in  spent  fuel 
and/or  reactor-related  GTCC  waste  held 
by  the  licensee.  In  cases  found  by  the 
Commission  to  be  of  extreme 
importance  to  the  national  defense  and 
security  or  to  the  health  and  safet\  of 
the  public,  the  Commission  mav  cause 
the  taking  of  possession  of  any  special 
nuclear  material  contained  in  spent  fuel 
and/or  reactor-related  GTCC  waste  held 
by  the  licensee  before  following  any  of 
the  procedures  provided  under  sections 
551-558  of  title  5  of  the  United  States 
Code. 

22.  Section  72.72  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§72.72    Material  balance,  inventory,  and 
records  requirements  for  stored  materials. 

(a)  Each  licensee  shall  keep  records 
showing  the  receipt,  inventory 
(including  location),  disposal, 
acquisition,  and  transfer  of  all  special 
nuclear  material  with  quantities  as 
specified  in  §  74.13(a)(1).  The  records 
must  include  as  a  minimum  the  name 
of  shipper  of  the  material  to  the  ISFSI 
or  MRS,  the  estimated  quantity  of 
radioactive  material  per  item  (including 
special  nuclear  material  in  spent  fuel 
and  reactor-related  GTCC  waste),  item 
identification  and  seal  number,  storage 
location,  onsite  movements  of  each  fuel 
assembly  or  storage  canister,  and 
ultimate  disposal.  These  records  for 
spent  fuel  and  reactor-related  GTCC 
waste  at  an  ISFSI  or  for  spent  fuel,  high- 
level  radioactive  waste,  and  reactor- 
related  GTCC  waste  at  an  MRS  must  be 
retained  for  as  long  as  the  material  is 
stored  and  for  a  period  of  five  years  after 
the  material  is  disposed  of  or  transferred 
out  of  the  ISFSI  or  MRS. 

(b)  Each  licensee  shall  conduct  a 
physical  inventon,-  of  all  spent  fuel, 
high-level  radioactive  waste,  and 
reactor-related  GTCC  waste  containing 
special  nuclear  material  meeting  the 
requirements  in  paragraph  (a)  of  this 
section  at  intervals  not  to  exceed  12 
months  unless  otherwise  directed  bv  the 
Commission.  The  licensee  shall  retain  a 
copy  of  the  current  inventory'  as  a  record 
until  the  Commission  terminates  the 
license. 
***** 

(d)  Records  of  spent  fuel,  high-level 
radioactive  waste,  and  reactor-related 
GTCC  waste  containing  special  nuclear 


material  meeting  the  requiremonts  in 
paragraph  (a)  of  this  .section  must  be 
kept  in  duplicate  The  duplicate  set  nf 
records  must  be  kept  <it  a  separate 
location  sufficient!)  remote  from  the 
original  records  that  a  single  event 
would  not  destroy  both  sets  ol  records. 
Records  of  spent  fuel  or  reactor-related 
GTCC  waste  f ontainint;  special  nuclear 
material  transferred  out  of  an  ISFSI  or 
of  spent  fuel,  high-level  radioactive 
waste,  or  reactor-related  GTC;C  waste 
containing  special  nuclear  material 
transferred  out  of  an  MK.S  must  be 
preserved  for  a  period  ot  five  years  aher 
the  date  of  transfer. 

23.  Section  72.75  is  amended  h\ 
revising  the  introductory  text  uf 
paragraphs  lb]  and  (c|.  paragraphs  (b)(2), 
(b)(3),  (b)(6).  (d)(])(iy).  and  (d)(2)(ii){L) 
to  read  as  follows: 

§72.75     Reporting  requirements  tor 
specific  events  and  conditions 

***** 

(b)  Non-emergency  notifications: 
Four-hour  reports  Each  licensee  shall 
notify  the  NR("  as  soon  as  possible  but 
not  later  than  4  hours  after  the  discovery 
of  any  of  the  following  events  or 
conditions  involving  spent  fuel.  HLW. 
or  reactor-related  GT('C  waste: 

♦         •         ♦  *  * 

(2)  A  defect  in  any  storage  structure, 
system,  or  component  whir  h  is 
important  to  safety 

(3)  A  significani  reduction  in  the 
effectiveness  of  any  storage  rnnfinement 
system  during  use 
***** 

(6)  An  unplanned  fire  or  explosion 
damaging  any  spent  fuel.  HLW.  and/or 
reactor-related  GTCC^  waste  or  an\ 
device,  container,  or  equipment 
containing  spent  fuel.  HLW.  and/or 
reactor-related  GTCC  waste  when  the 
damage  affects  the  integrit\  of  the 
material  or  its  container 

(c)  Non-emergency  notifications: 
Twenty-four  hour  reports  Each  licensee 
shall  notif\'  the  NRC  within  24  hours 
after  the  discovery  of  an)  of  the 
following  events  involving  spent  fuel. 
HLW.  or  reactor-related  GTC;C  waste 
***** 

(d)  *  *  * 
(1)**  * 

(iv)  The  quantities,  and  chernK  al  aiKi 
physical  forms  of  the  spent  fuel,  HLW 
or  reactor-related  GTCC  waste  involved, 
and 
***** 

(2)  •  •  • 

(ii)  *  *  * 

(L)  The  quantities,  and  chemu;al  and 
physical  forms  of  the  spent  fuel.  HLW, 
or  reactor-related  GTCC  waste  in\  njved; 


24  .Se(  tion  72.76  is  amended  bv 

ri'\  isiiit;  paragraph  f^l  ^n  m-^r]  ^s  follows: 

§  72.76    Material  status  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  licensee  shall 
complete,  in  computer-readable  format, 
and  submit  to  the  Commission  a 
material  status  report  in  accordance 
with  instructions  (NUREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington.  DC20555-0001  These 
reports  provide  information  concerning 
the  special  nuclear  material  possessed, 
received,  transferred,  disposed  of.  or 
lost  by  the  licensee.  Material  status 
reports  must  be  made  as  of  March  31 
and  September  30  of  each  year  and  filed 
within  30  days  after  the  end  of  the 
period  covered  by  the  report.  The 
C.ommission  may,  when  good  cause  is 
shown,  permit  a  licensee  to  submit 
material  status  reports  at  other  times. 
The  Commission's  copy  of  this  report 
must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  742  which 
has  been  previously  submitted  in  paper 
fiTm 
•  *         »         •         * 

25.  Section  72.78  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§72.78    Nuctear  material  transfer  reports 

(a)  E\(  I'pi  <ts  pro\  ided  in  paragrapO 
(b)  of  Uu^  '-ei 
In  •ri'-i't'  tr 

nil   I'd!  material,  the  licensee  shall 
ci  iii[  !•  '■   in  computer-readable  format  a 
Nuclear  Material  Transaction  Report  in 
accordance  with  instructions  (NUREG/ 
BR-0006  an.i  \MMSS  Report  D-24, 
"Personal  Computer  Data  Input  for  NRC 
Licensees")  Copies  of  these  instructions 
max  be   ibf.jined  from  the  U.S.  Nuclear 
Reguidtury  Commission.  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington.  DC20555-O0O1.  Each 
LSFSI  licensee  who  receives  spent  fuel 
from  a  foreign  source  shall  complete 
bnth  the  supplier's  and  receiver's 
[  nrtnin   if  the  Nuclear  Material 
Traiis.ii  ti(in  Report.  verif\'  the  identity 
of  the  spent  fuel,  and  indicate  the 
results  on  the  receiver's  portion  of  the 
form.  These  prescribed  computer- 
readable  forms  replace  the  DOE/NRC 
Form  74  1  \\  hich  has  been  previously 
submitted  m  pn per  form 

26.  Section  72.80  is  amended  by 
rf>\'isinp  paragraph  (g)  to  read  as  follows: 


tion,  whenever  the 
r.'-i'i-  transfers  or  receives  special 
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§  72.80    Other  records  and  reports. 

•  *  «  «  « 

(gj  Each  specific  hcensee  shall  notify 
the  Commission,  in  accordance  with 
§  72.4.  of  its  readiness  to  begin 
operation  at  least  90  davs  prior  to  the 
first  storage  of  spent  fuel,  high-level 
waste,  or  reactor-related  GTCC  waste  in 
anISFSI  or  an  MRS 

27  Section  72.82  is  amended  by 
revising  paragraphs  'a)  and  fb)  to  read 
as  follows 

§72.82    Inspections  and  tests. 

(a)  Each  licensee  under  this  part  shall 
permit  duly  authorized  representatives 
of  the  Commission  to  inspect  its 
records,  premises,  and  activities  and  of 
spent  fuel,  high-level  radioactive  waste, 
or  reactor-related  GTCC  waste  in  its 
possession  related  to  the  specific  license 
as  may  be  necessary  to  meet  the 
objectives  of  the  Act.  including  section 
105  of  the  .^ct 

[hi  Each  licensee  under  this  part  shall 
make  available  to  the  Commission  for 
inspection,  upon  reasonable  notice, 
records  kept  by  the  licensee  pertaining 
to  its  receipt,  possession,  packaging,  or 
transfer  of  spent  fuel,  high-level 
radioactive  waste,  or  reactor-related 
GTCC  waste 
ft         •         •         *         *  1 

28.  Section  72.106  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§72.106    Controlled  area  of  an  ISFSI  or  an 

MRS, 

•         »         ♦  •         • 

(b)  .\ny  individual  located  on  or 
beyond  the  nearest  boundary  of  the 
controlled  area  may  not  receive  from 
any  design  basis  accident  the  more 
limiting  of  a  total  effective  dose 
equivalent  of  0.05  Sv  f5  rem),  or  the  sum 
of  the  deep-dose  equnalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eve)  of  0  5  Sv  (50  rem). 
The  lens  dose  equivalent  may  not 
exceed  0.15  Sv  (15  rem)  and  the  shallow 
dose  equivalent  to  skin  or  any  e.xtremity 
may  not  exceed  0  5  Sv  (50  rem)  The 
minimum  distance  from  the  spent  fuel, 
high-level  radioactive  waste,  or  reactor- 
related  GTCC  waste  handling  and 
storage  facilities  to  the  nearest  boundary 
of  the  controlled  area  must  be  at  least 
100  meters 
***** 

29.  Section  72  108  i.s  revised  to  read 
as  follows: 

§72.108    Spent  fuel,  high-level  radioactive 
waste,  or  reactor-related  Greater  than  Class 
C  waste  transportation. 

The  proposed  ISFSl  or  MRS  must  be 
evaluated  with  respect  to  the  potential 
impact  on  the  environment  of  the 


transportation  of  spent  fuel,  high-level 
radioactive  waste,  or  reactor-related 
GTCC  waste  within  the  region. 

30.  Section  72.120  is  revised  to  read 
as  follows: 

§72.120     General  considerations. 

(a)  As  required  by  *?  72.24,  an 
application  to  store  spent  fuel  or 
reactor-related  GTCC  waste  in  an  ISFSI 
or  to  store  spent  fuel,  high-level 
radioactive  waste,  or  reactor-related 
GTCC  waste  in  an  .MRS  must  include 
the  design  criteria  for  the  proposed 
storage  installation  These  design 
criteria  establish  the  design,  fabrication, 
construction,  testing,  maintenance  and 
performance  requirements  for 
structures,  systems,  and  components 
important  to  safety  as  defined  in  ^  72. .3. 
The  general  design  criteria  identified  in 
this  subpart  establisn  minimum 
requirements  for  the  design  criteria  for 
an  ISFSI  or  an  MRS,  .■\ny  omissions  in 
these  general  design  criteria  do  not 
relieve  the  applicant  from  the 
requirement  of  providing  the  necessary 
safety  features  in  thp  design  of  the  ISFSI 
or  MRS 

(b)  The  ISFSI  must  be  designed  to 
store  spent  fuel  and/or  solid  reactor- 
related  GTCC  waste 

(1)  Reactor-related  GTCC  waste  may 
not  be  stored  in  a  cask  that  also  contains 
spent  fuel  This  restriction  does  not 
include  radioactive  materials  that  are 
associated  with  fuel  assemblies  (e.g.. 
control  rod  blades  or  assemblies. 
thimble  plugs,  burnable  poison  rod 
assemblies,  or  fuel  channels): 

(2)  Liquid  reactor-related  GTCC 
wastes  may  not  be  received  or  stored  in 
an  ISFSI;  and 

(3)  If  the  ISFSI  IS  a  water-pool  type 
facility,  the  reactor-related  GTCC  waste 
must  be  in  a  durable  solid  form  with 
demonstrable  leach  resistance. 

(c)  The  MRS  mu.st  be  designed  to  store 
spent  fuel,  solid  high-level  radioactive 
waste,  and/or  solid  reactor-related 
GTCC  waste 

(1)  Reactor-related  GTCC  waste  may 
not  be  stored  in  a  cask  that  also  contains 
spent  fuel  This  restrittion  does  not 
include  raduiactive  materials  associated 
with  fuel  assemblies  (e.g.,  control  rod 
blades  or  assemblies,  thimble  plugs, 
burnable  poison  rod  assemblies,  or  fuel 
channels); 

(2)  Liquid  high-level  radioactive 
wastes  or  liquid  reactor-related  GTCC 
wastes  mav  not  be  received  or  stored  in 
an  MRS;  and 

(31  If  the  MRS  is  a  water-pool  type 
facility,  the  high-level  waste  and 
reactor-related  GTCC  waste  must  be  in 
d  durable  solid  form  with  demonstrable 
.  leach  resistance. 


(d)  The  ISFSI  or  MRS  must  be 
designed,  made  of  materials,  and 
constructed  to  ensure  that  there  will  be 
no  significant  chemical,  galvanic,  or 
other  reactions  between  or  among  the 
storage  system  components,  spent  fuel. 
reactor-related  GTCC  waste,  and/or  high 
level  waste  including  possible  reaction 
with  water  during  wet  loading  and 
unloading  operations  or  during  storage 
in  a  water-pool  type  ISFSI  or  MRS.  The 
behavior  of  materials  under  irradiation 
and  thermal  conditions  must  be  taken 
into  account. 

(e)  The  NRC  may  authorize 
exceptions,  on  a  case-by-case  basis,  to 
the  restrictions  in  paragraphs  (b)  and  (c) 
of  this  section  regarding  the 
commingling  of  spent  fuel  and  reactor- 
related  GTCC  waste  in  the  same  cask. 

31.  Section  72.122  is  amended  by 
revising  paragraphs  (b)(2),  (h)(2),  (h)(5), 
(i)  and  (1)  to  read  as  follows: 

§72.122    Overall  requirements. 

***** 

(b)  *  *  * 

(2)(i)  Structures,  systems,  and 
components  important  to  safetv  must  be 
designed  to  withstand  the  effects  of 
natural  phenomena  such  as  earthquakes, 
tornadoes,  lightning,  hurricanes,  floods, 
tsunami,  and  seiches,  without  impairing 
their  capability  to  perform  their 
intended  design  functions.  The  design 
bases  for  these  structures,  systems,  and 
components  must  reflect: 

(A)  Appropriate  consideration  of  the 
most  severe  of  the  natural  phenomena 
reported  for  the  site  and  surrounding 
area,  with  appropriate  margins  to  take 
into  account  the  limitations  of  the  data 
and  the  period  of  time  in  which  the  data 
have  accumulated,  and 

(B)  Appropriate  combinations  of  the 
effects  of  normal  and  accident 
conditions  and  the  effects  of  natural 
phenomena. 

(ii)  The  ISFSI  or  MRS  also  should  be 
designed  to  prevent  massive  collapse  of 
building  structures  or  the  dropping  of 
heavy  objects  as  a  result  of  building 
structural  failure  on  the  spent  fuel,  high- 
level  radioactive  waste,  or  reactor- 
related  GTCC  waste  or  on  to  structures, 
systems,  and  components  important  to 
safety. 
***** 

(h)  *  *  * 

(2)  For  underwater  storage  of  spent 
hiel,  high-level  radioactive  waste,  or 
reactor-related  GTCC  waste  in  which  the 
pool  water  serves  as  a  shield  and  a 
confinement  medium  for  radioactive 
materials,  systems  for  maintaining  water 
purity  and  the  pool  water  level  must  be 
designed  so  that  any  abnormal 
operations  or  failure  in  those  systems 
from  any  cause  will  not  cause  the  water 
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level  to  fall  below  safe  limits.  The 
design  must  preclude  installations  of 
drains,  permanently  connected  systems, 
and  other  features  that  could,  by 
abnormal  operations  or  failure,  cause  a 
significant  loss  of  water.  Pool  water 
level  equipment  must  be  provided  to 
alarm  in  a  continuously  manned 
location  if  the  water  level  in  the  storage 
pools  falls  below  a  predetermined  le\el, 
***** 

(5)  The  high-level  radioactive  waste 
and  reactor-related  GTCC  waste  must  be 
packaged  in  a  manner  that  allows 
handling  and  retrievability  without  the 
release  of  radioactive  materials  to  the 
environment  or  radiation  exposures  in 
excess  of  part  20  limits.  The  package 
must  be  designed  to  confine  the  high- 
level  radioactive  waste  for  the  duration 
of  the  license. 

(i)  Instrumentation  and  contrnl 
systems  Instrumentation  and  control 
svstems  for  wet  spent  fuel  and  reactdr- 
related  GTCC  waste  storage  must  be 
provided  to  monitor  systems  that  are 
important  to  safety  over  anticipated 
ranges  for  n(jrmal  operation  and  off- 
normal  operation.  Those  instruments 
and  control  systems  that  must  remain 
operational  under  accident  conditions 
must  be  identified  in  the  .Safety 
Analysis  Report.  Instrumentation 
systems  for  dry  storage  casks  must  be 
pro\ided  in  accordance  with  cask 
design  requirements  to  monitor 
conditions  that  are  important  to  safety 
over  anticipated  ranges  for  normal 
conditions  and  off-normal  conditions. 
S\stoms  that  are  required  under 
accident  conditions  must  be  identified 
in  the  Safety  Analysis  Report. 
•         *         *         •         • 

(1)  Retrievability.  Storage  systems 
must  be  designed  to  allow  ready 
retrieval  of  spent  fuel,  high-level 
radioactive  waste,  and  reactor-related 
CiTCC  waste  for  further  processing  or 
disposal. 

32.  Section  72.128  is  amended  by 
revising  the  heading  and  the 
introductorv  text  of  paragraph  (a)  to 
read  as  follows: 

§  72. 1 28  Criteria  for  spent  fuel,  high-level 
radioactive  waste,  reactor-related  Greater 
than  Class  C  waste,  ano'  other  radioactive 
waste  storage  and  handling. 

(a)  Spent  fuel,  high-level  radioactive 
waste,  and  reactor-related  GTCC  waste 
storage  and  handling  systems.  Spent 
fuel  storage,  high-level  radioactive 
waste  storage,  reactor-related  GTCC] 
waste  storage  and  other  systems  that 
might  contain  or  handle  radioactive 
materials  associated  with  spent  fuel, 
high-level  radioactive  waste,  or  reactor- 
related  GTCC  waste,  must  be  designed 
to  ensure  adequate  safety  under  normal 


and  accident  conditions  These  systems 
must  be  designed  with — 

***** 

3,'^,  Section  72  MtJ  is  amended  by 
re\ising  paragraph  (c)(2)  to  read  as 
follows: 

§72.140     Quality  assurance  requirements 


(2)  Each  licensee  shall  obtain 
Commission  approval  of  its  quality 
assurance  program  prior  to  receipt  of 
spent  fuel  and/or  reactor-related  GTCC 
waste  at  the  ISFSl  or  spent  fuel,  high- 
level  radioactive  waste,  and/or  reactor- 
related  GTCr;  waste  at  the  MRS.  Each 
licensee  or  applicant  for  a  specific 
license  shall  obtain  Commission 
approval  of  its  qualitv  assurance 
program  before  commencing  fabrication 
or  testing  of  a  spent  fuel  storage  cask. 


PARTISO-EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

34  The  authority  r  itation  for  part  150 
continues  to  read  as  follows: 

Authoritv:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  274.  73  Stat.  688  (42  U.S.C. 
2201.  2021):  sec.  201.  88  Stal.  1242.  as 
amended  (42  U.S.C.  5841). 

Sertions  150.3.  150.15.  150.15a.  150.31, 
150.32  also  issued  under  sees.  lle(2),  81,  68 
Stat.  923.  935.  as  amended,  sees.  83.  84.  92 
Stat.  3033.  3039  (42  U.S.C.  2014e(2),  2111. 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53,  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Sei:tion  150.15  also  issued  under  sees. 
135.  141.  Pub.  L.  97-425.  96  Stat.  2232.  2241 
(42  U.S.C  10155.  10161).  Section  150.17a 
also  issued  under  sec   122.  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec:.  234.  83  Stat.  444  (42  U.S.C.  2282). 

35  Section  1,S()  I.t  is  amended  by 
revising  paragraph  {a)(~l  ami  addmt:  a 
new  paragraph  (a)(8!  to  read  as  follows: 

§150.15     Persons  not  exempt. 

(a)  *  •  * 

(7)  The  storage  of: 

(i)  Spent  fuel  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  licensed 
under  part  72  of  this  chapter, 

(ii)  Spent  fuel  and  high-level 
radioactive  waste  m  a  monit<ired 
retrievable  storage  installation  l.MKSi 
licensed  under  part  72  of  this  chapter, 
or 

(ill)  Cireater  than  (Aass  C  waste,  as 
defined  in  part  72  of  this  chapter,  in  an 
ISFSl  or  an  MRS  licensed  under  part  72 
of  this  chapter:  the  CiTCC  waste  must 
originate  in.  or  be  used  bv.  a  facility 
licensed  under  part  50  of  this  chapter. 

(8)  Cireater  than  Clas^  C'  waste,  as 
defined  m  part  "2  of  this  chapter,  that 


originates  in,  or  is  used  tiy,  a  tacility 
licensed  under  part  50  of  this  chapter 
and  is  licensed  under  part  30  and/or 
part  70  of  this  chapter. 

***** 

Dated  at  Roekville,  Mar>land.  this  3rd  day 
of  October.  2001. 

For  the  Nuclear  Regulator)'  Commission. 
\ [incite  L.  V'ielti-Cook, 

.•>e(T('(arv'  of  the  Commission. 

(FR  Doc  01-25416  Filed  10-10-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTAKON 
Federal  Aviation  Administration 

14  CFR  Part  39 

iOocket  No  2000-NM-18-AD    A-Tiena^ien- 
39-12457;  AD  2001-20-09] 

RIN2120-AA64 

Airworthiness  Directives   Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule.  > 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727 
series  airplanes,  that  requires  repetitive 
inspections  of  the  bearing  support 
fitting  of  the  forward  trunnion  on  the 
main  landing  gear  (MLG)  to  detect 
corrosion  and  cracking;  follow-on 
actions,  if  necessary;  and  repair/rework 
of  the  support  fitting,  or  replacement 
with  a  new  or  repaired/reworked  fitting. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
support  fitting,  which  could  result  in 
collapse  of  the  MLG  during  normal 
operations;  consequent  damage  to  the 
airplane  structure;  and  injurv'  to  flight 
crew,  passengers,  or  ground  personnel. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  November  15.  2001. 
Ihe  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
15,2001. 

ADDRESSES:  The  service  information 
o  iereni  I  li  in  this  AD  may  be  obtained 
from  Boeing  C^ommercial  Airplane 
CrrMip  P  n  Box  3707,  Seattle, 
W  ,  f:  Ii  '    n  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  S\V.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Sippf'i.  .Xcrosfiacf  Engineer. 
Airframe  Brant:h,  ANIM-120S.  F.\A. 
SeattU'  Airt  raft  C^frtification  Office. 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  telephone  (425)  227-2028 
or  (425)  227-2774:  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amf  n(i  part  .W  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
727  series  airplanes  was  published  in 
the  Federal  Register  on  August  10.  2000 
(65  PR  4894  J I  That  at  tinn  proposed  to 
require  repetitive  inspections  of  the 
bearing  support  fitting  of  the  forward 
trunnion  on  the  main  landing  gear 
(MLG)  to  detect  corrosion  and  cracking: 
follow-on  actions,  if  netessarv";  and 
rework,  of  the  support  fitting. 

Actions  Since  Issuance  of  Proposal 

Since  the  issuaiK  e  tif  the  notu  ►'  "f 
proposed  rulemaking  iN'PRM:.  the  \.\A 
has  reviewed  and  approved  B^.ieing 
Service  Bulletin  727-57A0179,  Revision 
5.  dated  December  20,  2000.  Revision  5 
revises  certain  actions  regarding  the 
support  fitting  Such  actions  include  the 
option  of  replacing  a  damaged  fitting 
with  a  new  fitting  nr  with  a  repaired/ 
reworked  fitting,  reducing  the  amount  of 
material  ri^moved  from  the  holes  in  the 
fitting  and  from  all  faces  of  the  support 
fitting  common  to  the  holes,  and  radius- 
boring  the  edges  of  the  machined 
surfaces  Revision  5  also  revises  the 
effectivity.  and  changes  the  sequence  of 
certain  inspection  and  repairrework 
instructions 

Comments  I 

Interested  persons  have  been  afforded 
an  opportunitv  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  r»'(  >'i\eH 

Requests  To  Clarify  the  Rework 
Requirement 

The  An  Transport  Association  (ATA) 
of  America  states  that  several  operators 
have  requested  clarification  of  the  term 
"rework"  in  th*^  bodv  of  the  NPRM,  as 
follows 

•  One  f  ommenter  states  that  the  term 
rework"  needs  to  be  defined,  and  that 
the  ser\'ice  bulletins  do  not  define  the 
term  The  (.ommenter  proposes  that 
rework  should  be  defined  in  paragraphs 
(a),  (b),  and  (c)  of  the  NTRM  as  the 
accomplishment  of  Par\  II  of  the 
Accomplishmt'nt  Instructions  of  Boeing 
/\lert  .Service  Bu!l"tin  727-57A0179, 
Revision  1.  dated  lune  13.  1991; 
Revision  2.  dated  April  30.  1992; 
Revision  3,  dated  September  2.  1999;  or 
Revision  4,  dated  July  13.  2000. 


Paragraph  (c)  oi  the  M'RM  is  cited  as 
paragraph  (d)  in  the  final  rule. 

•  Another  commenter  states  that 
paragraph  (a)  of  the  NPRM  should 
include  a  service  bulletin  reference 
similar  to  paragraph  (b)  of  the  NPRM. 
This  reference  would  clarif\  the  rework 
action  required  by  the  NPRM  The 
commenter  states  that  the  term 

"rework,"  as  used  in  the  NPRM.  is 
confusing  and  that  the  correct  term  is 
"shop  overhaul."  In  addition. 
paragraphs  (b)  and  (c)  of  the  NPRM 
should  cite  "Part  11"  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletins.  As  stated 
previously,  paragraph  (c)  of  the  NPRM 
is  cited  as  paragraph  (d)  in  the  final  rule. 

The  FAA  concurs  that  it  is  necessary 
to  clarifv'  the  rework  requirements  and 
to  cite  specific  paragraphs  (parts)  of  the 
service  bulletins,  which  specify  the 
rework  procedures.  Boeing  Service 
Bulletin  727-57A0179,  Revision  5, 
dated  December  20,  2000.  was  issued  to 
clarify  the  follow-on  ac:tions  by 
specifying  repair/rework  of  the  support 
fitting,  or  replacement  with  a  new  or 
repaired/reworked  Fitting.  In  response, 
we  have  cited  the  specific  part  of  the 
appropriate  revision  of  the  service 
bulletins  in  paragraphs  (a),  (b),  and  (d) 
of  the  final  rule. 

Requests  To  Extend  the  Rework 
Threshold 

Two  coinmenters  request  that  the 
FAA  extend  the  compliance  time  in 
certain  paragraphs  of  the  NPRM.  These 
requests  and  justifications  are  as 
follows: 

•  One  commenter  requests  extending 
the  compliance  time  specified  in 
paragraph  (a)  from  18  months  to  the 
"next  heavy  maintenance  visit  (HMV)." 
The  commenter  also  requests  changing 
the  compliance  time  for  the  inspection 
rework  actions  required  by  paragraph 
(c)(2)  of  the  NPRM  from  36  months  to 
"next  gear  change."  The  commenter 
justifies  its  request  by  stating  that,  since 
it  began  conducting  "on  wing" 
ultrasonic  inspections  of  the  subject 
fittings  in  1993.  no  fitting  has  been 
found  to  be  cracked  and  no  overhaul  has 
identified  any  potential  fitting  failures. 

•  One  commenter  requests  extending 
the  compliance  time  specified  in 
paragraph  (a)  from  18  to  24  months.  The 
commenter  states  that  the  18-month 
interval  would  present  an  undue 
economic  burden  because  of  the  number 
of  work  hours  and  adrlitional 
maintenance  requirements,  and  would 
require  airplanes  to  be  renujved  from 
service  for  extended  periods  of  time 
The  proposed  extension  would  allow 
the  rework  to  be  performed  during 
scheduled  maintenance  visits,  such  as  a 


C-rheck.  Such  an  extension  would 
reduce  the  financial  burden  without 
compromising  the  safety  of  their  fleet. 

In  addition,  another  commenter  states 
that  the  inventory  and  production  of 
spare  parts  could  not  support  the 
proposed  insurance  cuts,  and  that  this 
could  result  in  the  unnecessar\" 
grounding  of  airplanes.  The  FAa  infers 
that  the  commenter  is  requesting  an 
extension  of  the  compliance  time  for 
accomplishing  the  rework  action. 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  extend  the 
compliance  times.  We  have  determined 
that  the  proposed  compliance  times  in 
paragraphs  (a)  and  (c)(2)  of  the  NPRM 
(cited  as  paragraph  (d)(2)  in  the  final 
rule)  should  not  be  extended  for  the 
following  reasons,  as  listed  below. 

•  The  proposal  to  use  the  terms 
"HMV"  and  "next  gear  change"  instead 
of  the  specified  compliance  times  is  not 
specific  enough  to  ensure  when  the 
action  must  be  accomplished. 

•  The  service  bulletin  recommends 
accomplishment  of  the  rework  within 
the  specified  18  months  for  those 
fittings  that  have  not  been  reworked 
(overhauled)  previously. 

•  Revision  5  of  the  ser\ice  bulletin 
allows  operators  the  option  of  repairing/ 
reworking  damaged  support  fittings,  or 
replacing  the  fittings  with  new  fittings. 
Revision  5  also  reduces  the  specified 
limits  of  the  material  removed  from  the 
faces  common  to  the  holes  in  the 
support  fittings  and  the  diameter  of  the 
holes  in  the  fittings.  Such  a  reduction 
will  lengthen  the  time  that  the  existing 
parts  can  be  used,  so  the  immediate 
purchase  of  a  new  part  mav  not  be 
necessary.  The  final  rule  includes 
Revision  5  of  the  service  bulletin  as  an 
additional  source  of  service  information. 

•  In  developing  the  appropriate 
c:ompliance  times  for  the  inspection  and 
rework  actions,  the  FAA  considered  the 
safety  implications,  parts  availability, 
and  normal  maintenance  schedules  for 
timely  accomplishment  of  the  rework. 
In  consideration  of  these  items,  as  well 
as  the  reports  of  the  collapse  of  the  main 
landing  gear  on  a  number  of  airplanes, 
the  FAA  has  determined  that  the  18- 
month  compliance  time  specified  in 
paragraph  (a)  of  this  AD,  and  the  36- 
inonth  compliance  time  specified  in 
paragraph  (c)(2)  of  the  NPRM  (cited  as 
paragraph  (d)(2)  in  the  final  rule), 
represent  the  appropriate  intervals  of 
time  allowable  so  that  the  specified 
actions  can  be  accomplished  during 
scheduled  maintenance  inter\'als  for  the 
majority  of  affected  operators,  and  an 
acceptable  level  of  safety  c;an  be 
maintained. 

•  Although  inspections  will  continue 
per  paragraph  (a)  of  this  AD  until 
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accomplishment  of  the  rework  per 

paragraph  (d)  of  the  NPRM  (cited  as 
paragraph  (p)  in  the  final  rule),  the 
inspections  will  not  necessarilv  detect 
corrosion  pitting,  which  also  could  lead 
to  stress  corrosion  cracking  of  the 
fitting. 

For  these  reasons,  the  FAA  has 
determined  that  the  compliance  times 
for  the  inspections  and  rework  actions 
specified  in  the  AD  are  appropriate.  No 
changes  are  made  to  the  final  rule  in 
this  regard. 

Request  To  Include  a  Rework  Option 

One  commenter  requests  the  option  of 
using  chrome  plate,  not  more  than  0  010 
inches  thick,  followed  hy  a  repair  sleeve 
wet  with  primer,  in  lieu  of  the  required 
cadmium  plate/primer/sealant 
combination  specified  in  Part  11  of 
Revision  4  of  the  previously  referenced 
service  bulletin.  Service  experience 
indicates  that  the  use  of  chrome  plate 
during  rework  provides  superior 
corrosion  protection. 

The  FAA  does  not  concur  that  it  is 
necessary  to  change  the  rework 
requirement  in  the  final  rule  to  specifv 
the  proposed  option  The  commenter 
did  not  pro\ide  sufficient  tec.hni(  al 
details  for  the  proposed  chrome  plating 
process.  However,  we  would  consider 
this  option  under  the  provisions  for 
requesting  approval  of  an  alternative 
method  of  compliance,  as  provided  in 
paragraph  (h)  in  the  final  rule  (cited  as 
paragraph  (f)  of  the  NPRM).  No  change 
is  made  to  the  final  rule  in  this  regard. 

Requests  To  Delete  or  Modify'  the 
"Insurance  Cut"  Requirements 

Several  commenters  request  deleting 
or  modihing  the  requirement  to  do  the 
insurance  cut.  The  FAA  infers  that  the 
insurance  cut  refers  to  the  rework  of  the 
support  fitting,  which  includes 
removing  any  damaged  material  from. 
the  face  of  the  support  fitting  and  from 
the  holes  of  the  fitting,  and  to  increase 
the  diameter  of  the  holes  in  the  fitting. 
The  commenters'  requests  and 
justifications  are  as  follows; 

Three  of  the  commenters  do  not 
consider  it  necessarv'  to  do  the 
insurance  cuts  on  support  fittings  that 
do  not  show  damage,  such  as  corrosion 
or  cracking.  One  of  the  commenters 
states  that  the  Component  Maintenance 
Manual  (CMM)  referenced  in  Revision  4 
of  the  service  bulletin  specifies  rework 
onlv  if  the  fitting  has  corrosion  or 
cracks,  and  that  rework  is  unnecessarv' 
if  the  fitting  is  corrosion  or  crack  free 

Another  commenter  states  that 
Revisions  3  and  4  of  the  referenced 
service  bulletin  are  ambiguous  if  the 
insurance  cut  is  required  on  support 
fittings  that  are  corrosion  or  crack  free. 


The  FAA  infers  that  the  commenter 

considers  that  the  insurance  cut 
specified  in  Re\isions  3  and  4  of  the 
service  bulletins  is  unnecessarv.  The 
commenter  alscj  states  that  the  rnut 
cause  of  the  fractured  fittings  is  the 
initiation  of  corrosion  in  the  bore  of  the 
fitting,  and  that  stress  i  oncentrations 
from  corrosion  pitting  l^id  to  cracking. 
Corrosion  also  can  be  controlled  by 
regular  overhaul  of  the  subiort  fitting  at 
the  same  time  as  the  Liiidint-'  i^imi 
.Ser\'ice  records  indu  ate  tha!  ,i'l«';ii.ite 
safety  was  provided  during  pri'\  ii-us 
overhauls  that  did  not  include 
insurance  cuts  and.  until  1991.  did  not 
include  proter;tive  sealant  Current 
overhaul  procedures  include  additional 
improvements  to  further  ensure  safety. 

.Another  commenter  states  that 
insurance  cuts  tor  undamaged  fittings 
should  not  be  a  requirement  because  the 
non-destructive  tests  (NDT)  should  be 
adequate.  Another  commenter  states 
that  insurance  cuts  are  unnecessary  after 
a  magnetic  partic  le  inspection  (MPI) 
Ijecause  such  action  was  not  required  in 
the  past,  and  safety  was  not  adversely 
affected  In  ,idditiun.  MPls  and  a 
dedicated  maintenance  program  provide 
adequate  crack  detection  and  a  high 
level  of  safetv  throughfuit  the  life  of  the 
component  Another  commenter  states 
that  MPI  is  one  of  the  most  sensitive  and 
reliable  methods  for  detecting  shallow 
cracks  and  defects  cm  steel  parts. 

Another  commenter.  the 
manufacturer,  states  that  it  has  further 
p\  aluated  the  insurance  c  u1 
requirement,  and  has  concluded  tliat  the 
size  of  the  cut  can  be  reduced  without 
compromising  safety.  Such  a  redut  tinn 
still  allows  adequate  removal  of 
nrmdetectable  cracks  not  found  during 
the  MPI,  and  is  a  more  practical 
approach  to  machining  high-strength 
steel  Further,  the  depth  of  the 
insurance  cut  specified  in  earlier 
revisions  of  Boeing  Alert  Service 
Bulletin  727-57A0179  prior  to  the 
issuance  of  Revisirm  5  of  the  service 
bulletin  is  exc  essi\e  and  could  lead  to 
additional  damage  Revision  5  has  been 
issued  to  specif>'  the  recommended 
reduction  in  the  size  of  the  insurance 
cut. 

The  FAA  partiallv  t  one  urs  with  the 
commenters'  suggestions  to  change  the 
"insurance  cut"  requirements.  The  FAA 
does  not  concur;  that  the  insuraiu  ^'  (  ut 
(rework)  on  undamaged  support  fittings 
is  unnecessary,  because  certain  cracks 
may  remain  undetected  bv  the  sjxn  jfied 
inspections  Although  the  rt"f»'0'iii  fd 
CMM  specifies  rework  on\\  if  (  crlain 
damage  is  found,  we  have  determined 
that,  even  if  the  support  fitting  does  not 
show  damage,  rework  of  the  support 
fitting  is  necessary  to  address  the 


identified  unsafe  condition.  In  addition, 
we  have  determined  that  even  though 
an  operators  service  records  show  that 
adequate  safety  was  provided  during 
previous  overhauls  and  that  current 
overhaul  procedures  include 
improvements  to  ensure  safety,  the 
rework  requirements  specified  by  this 
AD  are  still  necessary  to  ensure  that  all 
operators  follow  the  same  procedures  in 
addressing  the  specified  unsafe 
condition. 

The  FAA  does  not  concur  that  NDTs 
or  MPls  are  adequate  to  detect  small 
cracks.  Although  we  agree  that  an  MPI 
is  both  sensitive  and  reliable,  small 
cracks  may  remain  following  that 
inspection.  For  that  reason,  rework  is 
necessary  to  ensure  the  removal  of  any 
cracking  that  remains  undetected  by  the 
inspections. 

However,  the  FAA  concurs  with  the 
commenters'  requests  to  modifv'  the 
insurance  cut  (rework)  requirements  for 
the  support  fitting.  We  consider  that  the 
sensitivity  of  the  main  particle 
inspection  is  sufficient  to  detect  cracks 
of  a  smaller  size  than  those  specified  in 
Revision  4  or  earlier  revisions  of  the 
service  bulletins.  As  a  result,  we  have 
determined  that  removing  less  material 
from  the  holes  in  the  truimion  bearing 
support  fitting  is  adequate  to  ensure  the 
safety  of  the  fleet.  Although  Revision  5 
of  the  service  bulletin  specifies  a  further 
reduction  in  the  size  of  the  insurance 
cut  specified  in  Revisions  3  and  4  (and 
earlier  revisions)  of  the  service  bulletin, 
we  consider  that  the  repair/rework 
action  accomplished  per  Revisions  3.  4, 
or  5  of  the  service  bulletins,  and  the 
replacement  action  (i.e.,  replaced  with  a 
new  or  repair/reworked  part)  per 
Revision  5  of  the  service  bulletin,  are 
equally  acceptable.  Paragraph  (e)  in  the 
final  rule  (cited  as  paragraph  (d)  of  the 
NPRM)  has  been  changed  accordingly. 

Requests  To  Revise  the  Inspw finns/ 
Rework  lnter\als 

The  ATA  states  that  five  member 
airlines  request  that  the  inspection/ 
rework  intervals  specified  in  the  NPRM 
be  extended  from  12,000  flight  cycles  to 
a  10-year  overhaul  cycle  Several  of  the 
member  airlines  consider  that  the 
existing  10-year  overhaul  programs, 
combined  with  effective  corrosion 
prevention  programs.  ha\'e  prevented 
the  unsafe  condition  identified  in  the 
Ni'KM.  As  a  result,  several  commenters 
recommend  that  the  inspections  be 
performed  on  a  10-year  overhaul  cycle. 
Several  commenters  state  that  having  a 
Corrosion  Prevention  and  Control 
Program  (CPCP),  with  a  10-year  interval 
between  rework  (overhaul),  is  adequate 
in  maintaining  corrosion  at  an 
acceptable  level  of  safety. 
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Another  commenter  states  that  there 
are  no  data  to  support  an  interval  of 
12,000  flight  cvrlf's  for  rpuorking  the 
subject  fitting.  The  commenter  states 
that  all  failures  of  the  forward  trunnion 
support  fitting  have  occurred  on  fittings 
u  ith  extensive  corrosion  and  long 
periods  without  overhaul.  Such  failures 
are  not  due  to  cyclic  loading,  but  to 
intergranular  stress  corrosion  cracking. 
The  manufacturer  (Boeing)  confirms 
that  the  threshold  of  12.000  flight 
cycles,  cited  in  paragraphs  (b)(1)  and 
(c)(1)  of  the  NPRM.  is  based  on  an 
industr\'  average  for  D-checks  and  not 
on  a  damage  tolerance  assessment  or 
other  criteria. 

One  commenter  requests  extending 
the  12.000  flight  cycles  specified  in 
paragraphs  (b)(1),  (c)(1),  and  (d)  of  the 
NPRM  to  lb,000  flight  cycles.  The 
commenter  indicates  that  its  gear 
overhaul  records  show  no  failed  fittings 
due  to  cracks  or  corrosion,  and  no 
corrosion  in  the  large  bore  of  the  fittings 
in  12  out  of  14  fittings.  In  addition,  the 
fittings  had  bearings  installed  without 
faying  surface  sealant,  although  the 
current  overhaul  procedure  requires 
such  sealant,  which  will  improve 
corrosion  resistance. 

One  commenter  states  that  Boeing  has 
identified  the  subject  fitting  as  an  "on 
condition"  part,  with  no  prescribed  time 
limits  for  rework  (overhaul).  In  addition, 
the  Boeing  "27  Maintenance  Planning 
Document  (MPD)  recommends  an 
inspection  of  the  subject  fitting  at 
intervals  not  to  exceed  16.000  flight 
cycles 

The  FAA  does  not  concur  with  the 
requests  to  extend  the  12.000-night- 
cvcle  intervals  specified  in  paragraphs 
(h)(1).  (c)(1).  and  (d)  of  the  .NPRM  (cited 
as  paragraphs  (b)fl).  (d)(1),  and  (e)  in 
the  final  rule).  .Mthough  a  number  of 
operators  have  implemented  effective 
CPCPs  per  AD  90-25-03.  amendment 
j'^h~H-    -1-  FK  49258.  November  5. 
lyyOj.  fleet  experience  indicates  that 
more  rigorous  mspections  are  required 
to  detect  and  correct  cracking  of  a 
bearing  support  fitting  for  the  main 
landing  gear.  Preliminary  data  from  the 
manufa(  turt'r  indicate  that,  based  on 
crai  k  ^^owth.  12.000  flight  cycles  is  the 
correct  interval  for  the  inspections/ 
rework,  in  addition,  the  inspection/ 
rework  intervals  specified  in  certain 
earlier  issues  of  the  MPUs  and  CPCPs 
may  not  be  adequate  for  detecting  such 
cracking  Further,  we  have  not  received 
sufficient  data  from  the  commenters  to 
determine  what  the  acceptable  10-year 
overhaul  requirements  ari-  tor  the 
specified  support  fitting 

In  view  of^tnis  information.  W''  tiinl 
that  the  I  oniplian(.e  times  for  th'' 
inspe<,tion>  ami  repair/ rework  actions 


cited  in  this  AD  are  appropriate  for 
ensuring  an  adequate  level  of  safetv  No 
change  is  made  to  the  final  rule  in  this 
regard.  However,  should  an  operator 
wish  to  gain  approval  for  use  of  an 
alternate  inspection  schedule  that 
provides  an  acceptable  level  of  safetv. 
the  operator  may  submit  a  request  for 
approval  of  an  alternative  method  of 
compliance  under  paragraph  (h)  of  this 
AD. 

Request  To  Revise  the  Compliance 
Time  in  Paragraph  (a) 

One  operator  requests  revising 
paragraph  (a)  of  the  NTRM  to  require 
that  operators  accomplish  the 
inspection  "at  the  later  of  rather  than 
'at  the  earlier  of  the  times  required  in 
that  paragraph.  The  commenter  states 
that  the  earlier  compliance  time  woulfl 
not  allow  sufficient  time  for  the 
inspection,  and  that  qualified  personnel 
or  equipment  would  not  be  available. 
An  estimated  6  hours  would  be  required 
for  the  inspection  instead  of  the  4  hours 
specified  in  the  NPRM.  In  addition,  the 
requested  change  would  not  adverselv 
affect  safety. 

The  FAA  does  not  concur  with  the 
request  to  make  the  proposed  revision  to 
the  compliance  time  in  paragraph  (a)  of 
this  AD.  Although  the  proposed  change 
may  be  appropriate  for  the  commenter. 
it  may  not  be  appropriate  for  other 
operators.  We  point  out  that  corrosion  i^ 
affected  by  time  rather  than  flight 
cycles,  and  that  the  AD  addresse.s  both 
fatigue  and  corrosion  factors.  No  change 
is  made  to  the  final  rule  in  this  rerjard 

Requests  To  Include  a  Replacement 
Option 

Two  commenters  request  that  the 
FAA  revise  the  NPRM  to  specify  that 
operators  may  either  rework  the  support 
fitting  or  replace  it  with  a  new  fitting 
The  commenters  also  request  that  the 
FAA  revise  paragraph  (e)  of  the  NPRM 
(cited  as  paragraph  (g)  in  the  final  rule) 
to  include  the  replacement  option.  Tln' 
commenters  contend  that  there  is  no 
justification  to  rework  (shop  overhaul) 
and  "insurance  cut"  a  new  part  that  has 
not  been  subjected  to  cyclic  loads  and 
has  no  corrosion. 

The  FAA  concurs  with  the 
commenters'  requests  that  this  AD 
should  include  a  replacement  option. 
which  allows  operatrirs  to  either  repair' 
rework  a  damaged  support  fitting,  or 
replace  it  with  a  new  or  reworked 
fitting.  We  also  agree  that  it  is  not 
necessary  for  new  parts  to  be  reworked. 
While  paragraph  (e)  of  the  final  rule 
requires  that  operators  repair'rework  the 
su[)port  fitting,  a  new  paragraph  (f) 
allows  an  option  for  repiac:emt.'nt  of  the 
fitting  with  a  new  fitting,  followed  by 


repetitive  inspections  of  the  new  fitting. 
In  addition,  we  have  reformatted 
paragraph  (g)  of  the  final  rule.  Paragraph 
tg)(l)  clarifies  that  a  new  fitting  that  has 
been  received  from  the  manufacturer 
and  lias  not  been  pre\iously  installed  on 
an\  airplane  is  acceptable  for 
installation. 

Request  To  Defer  .\ction  on  New 
.Support  Fittings 

One  ( rimmenter  suggests  ri'\ising  the 
NPRM  to  defer  action  on  new  support 
fittings  until  the  airplane  reaches  an 
initial  threshold  of  10  years.  The  FA.\ 
concurs.  Paragraph  (0(21  of  the  final  rule 
is  addt;d  to  specify  that  new  fittings,  if 
installed,  must  be  inspected  at  inter\'als 
not  to  exceed  12.000  flight  cvcles  or  10 
years,  whichever  occurs  first. 

Request  To  Clarify  Paragraphs  (b)  and 

(c)  of  the  Proposed  Rule 

(Jne  c:onimentfr  rt'ijue.^ts  c;Iarification 
of  paragraph  (b)  of  the  .\FRM  bv 
di\iding  it  into  two  distinct  categories. 
The  commenter  suggests  changing  the 
ser\'ice  bulletins  referenced  in  the 
"c  nndition  statement"  of  paragraph  fbl 
ot  the  .\PRM  to  specify  only  the  original 
issue  and  Revisions  1  and  2.  and 
changing  the  service  bulletins 
refereni:f'd  in  the  "condition  statement" 
of  paragraph  (c)  of  the  NPRM  to  specify 
onl\  Revisions  3  and  4  ol  the  service 
huHetins.  The  commenter  considers  that 
siK  h  clarification  will  assist  operators  in 
tracking  the  reworktui  support  fittings. 

The  F.^A  does  not  concur  that  the 
proposed  clarifications  to  paragraphs  (b) 
and  paragraph  (c)  of  the  NPRM  (cited  as 
paragraphs  (h)  and  (d)  in  the  final  rule) 
are  necessary.  The  iiiltMit  of  the 
proposed  rule  was  to  h.i\  e  those 
paragraphs  apply  to  aifplanes  r<>worked 
per  anv  revision  of  the  service  bulletins. 
In  the  final  rule,  the  intent  of  paragraph 
(b)  is  to  require  an  interim  inspection, 
until  accomplishment  of  the 
inspections/rt'work  actions  required  bv 
paragraph  (d).  which  specifies  a  grace 
period  of  3b  months  for  those  airplanes 
that  exceed  12.000  flight  cycles  or  10 
\ears  after  rework  Paragraph  (d) 
requires  the  accomplishment  of  either 
the  inspections  and  repair/rework 
actions  in  paragraph  (e),  or  the 
alternative  actions  in  the  new  paragraph 
(f)  of  the  final  rule.  Because  the 
( ommenter's  proposed  changes  do  not 
keep  this  intent,  no  changes  are  made  to 
thf?  final  rule  in  this  regard. 

Requests  To  Clarify'  Paragraph  (d)  of 
the  Proposed  Rule 

One  commenter  states  that  paragraph 

(d)  of  the  NPRM  (cited  as  paragraph  (e) 
in  the  final  rule)  should  clarifv'  that  the 
repetitive  inspections  are  "detailed 


Federal  Register /Vol.  66,  No.  197 /Thursday,  October  11.  2001 /Rules  and  RegulHtKin^  51847 


visual  and  magnetic  particle 
inspections."  Another  commenter  states 
that  paragraph  (d)  of  the  NPRM  should 
clarih'  whether  the  repetitive 
inspections  are  ultrasonic  inspections 
per  Part  I  of  the  service  bulletins,  or 
detailed  visual  and  magnetic  particle 
inspections  per  Part  II  of  the  service 
bulletins, 

The  FAA  concurs  with  the 
commenters'  requests.  We  have  revised 
paragraph  (e)  in  the  final  rule  to  specify 
repetitive  detailed  visual  and  magnetic 
particle  inspections,  and  to  clarifv'  that 
those  inspections  are  to  be 
accomplished  in  accordance  with  Part  11 
of  the  Accomplishment  Instructions  of 
Revisions  3.  4.  or  5  of  the  previously 
referenced  service  bulletins.  In  addition, 
we  have  added  that  accomplishmpnt  of 
the  inspections  and  repair/rework  or 
replacement  action  specified  by 
paragraph  (e)  of  the  final  rule 
constitutes  terminating  action  for  the 
requirements  in  paragraphs  (a)  through 
(d)  of  this  AD, 

Request  To  Revise  Cost  Impact 

One  commenter  states  that  the  cost 
estimate  presented  in  the  preamble  to 
the  NPRM  is  too  low  The  commenter 
states  that  its  line  maintenance 
personnel  estimate  that  it  will  require  a 
minimum  of  6  hours  to  do  the  ultrasonic 
inspection  instead  of  the  4  hours 
specified  in  Boeing  .\lert  Ser\ice 
Bulletin  727-57A0179.  Revision  4, 
dated  luly  13.  2000. 

The  F.-\A  does  not  concur  that  the 
cost  estimate  for  the  ultrasonic 
inspection  proposed  by  the  NPRM  is  tno 
low  ff)r  se\eral  reasons.  First,  the 
previouslv  referenced  ser\ice  bulletins 
specify'  4  hours  for  the  ultrasonic 
inspection.  Second,  the  commenter  did 
not  pro\  ide  any  substantiating  data  for 
the  requested  change  As  stated  in  the 
preamble  in  the  NPRM.  our  cost 
estimates  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  bv 
other  administrative  actions.  As  a  result, 
no  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Correct  a  Paragraph 
Reference 

One  commenter  requests  that  a 
paragraph  reference  specified  in  Note  1 
in  the  NPRM  be  changed  from 
paragraph  (e)  to  paragraph  (f)  The  FAA 
concurs  with  the  request  to  change  the 
paragraph  reference;  however,  the 
correct  paragraph  reference  in  Note  1  of 
the  final  rule  is  now  paragraph  (h).  The 
final  rule  is  changed  accordingly. 


Request  To  Issue  a  Supplemental 
NPRM 

One  commenter.  the  .\T.\   requests 
that  the  F,\A  issue  a  supplemental 
NPRM  in  lieu  of  a  final  rule  The 
justification  for  this  request  is  because 
of  the  comprehensive  and  detailed 
nature  of  the  man\  comments  received 
from  the  operators  regardint;  th^ 
requirements  of  the  NPRM  and  their 
recommended  changes.  The  commenter 
advises  that  one  operator  has  submitted 
a  written  proposal  that  includes 
suggested  technical  changes,  which 
would  provide  a  level  of  safetv 
equivalent  to  that  of  the  NPRM. 

The  FAA  does  not  concur  that  a 
supplemental  NPRM  should  be  issued 
in  lieu  of  a  final  rule.  We  consider  ih.i; 
all  of  the  commenters'  proposed 
changes  are  relieving  or  clarifying  in 
nature  and  do  not  add  anv  additional 
requirenicnts  Issuance  of  a 
supplemental  NPRM  is  necessary  only  if 
the  commenters  request  substantive 
changes,  and  the  FAA  concurs  with 
those  commenters'  requests   In  this  case, 
the  FAA  considers  that  issuance  of  the 
final  rule  is  the  appropriate  rulemaking 
acition. 

Actions  Since  Issuance  of  the  Proposed 
Rule 

Since  the  issuance  of  the  proposed 
rule,  the  FA,\  has  determined  that  the 
requirements  foi  the  fiilluw-on  actions/ 
repetitive  inspections  specified  in 
paragraphs  (b)(2)(i)  and  (b(2)(ii)  of  the 
NPRM  need  to  be  clarified.  We 
inadvertentlv  specified  the  follow-on 
actions- repetitive  inspections  in 
paragraph  (b)(2)  of  the  NPRM,  Those 
requirements,  as  specified  in  the  service 
bulletin,  also  apph'  to  [larayraphs  (a) 
and  (b)(1)  of  the  NPRM  To  refiect  this 
change,  we  ha\e  re\  ised  the  final  rule 
bv  including  the  follnw-on  actions/ 
repetiti\e  inspet  tions.  specified  in 
paragraphs  ib)(2)(ii  and  (b)(2)(ii)  of  the 
NPRM,  as  paragraphs  (c),  (c)(1),  and 
(c)(2)  in  the  final  rule.  We  also  have 
renumbered  the  succeeding  paragraphs 
in  the  final  rule  accordingly. 

Conclusion 

After  careful  re\iew  of  ttie  a\  aildble 
data,  including  the  comments  noted 
abo\'e.  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previouslv  described  The  F.^.A  has 
determined  that  these  changes  will 
neither  increase  the  ch onoinic  burden 
on  anv  operator  nor  increase  the  scope 
ofthe'AD 

Cost  Impact 

There  are  approximatelv  1 .37.5  Model 
727  series  airplanes  of  the  affected 


design  in  the  w  •  ■!  \d\\  ,'ie  fieei.  I'ne  J-.\.'\ 
estimates  that  'M  ^  .lirjj lanes  of  U.S. 
ret:isti\  will  be  affected  by  this  AD. 

hjiuukl  an  operator  be  required  to 
accomplish  the  ultrasonic  inspection,  it 
will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  ultrasonic 
inspection  on  U.S.  operators  is 
estimated  to  be  $240  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
detailed  visual  and  magnetic  particle 
inspections,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  detailed 
visual  and  magnetic  particle  inspections 
on  U.S.  operators  is  estimated  to  be 
$328,320,  or  $360  per  airplane,  per 
inspection  cycle. 

If  will  take  approximately  108  work 
hours  per  airplane  to  accomplish  the 
rework  of  the  trunnion  fitting,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  rework  on  U.S.  operators  is 
estimated  to  be  $5,909,760,  or  $6,480 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessarv'  to  perform  the  specific  actions 
actually  required  by  the  AD  These 
figures  topically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulator\  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Fr  the  re.isons  discussed  above,  I 
certifv  th.ii  tins  action  (l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undei  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034 'February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


51848 


Federal  Register    \' 


Th 


.i\' 


(1 


I  toDt'r 


11.  2001/ Rules  and  Rec^ulations 


und'T  the  criteria  of  the  Regulator>' 
FI>>\it)ility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  th'^  1  ir;iti -n  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  i<) 

Air  transportation.  Aircraft.  Aviation 
safetv.  Incorporation  bv  reference. 
Safety. 

.Xdoption  otthe  .Amendment 

.\i  cnrdingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 

ppdiTi!  .\^^^fIMn  Regulations  (14  CFR 

part  '■'*   .;-  !•  li  :\\  - 

PART  39— AIRWORTHINESS 
DIRECTIVES  ,      1 

1   Thf  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Xuthorify:  41  \  .S  C.  106(g).  401 13.  44701. 
§39.13    [Amended]  ' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

2001-20-09     Botmi;  Amendment  39-1  24.t7. 
UoLkft  ^(JUO-.N.M-IB-.^D. 

Applicability  :  .\l{  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  ,AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,\D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modifi<  ation.  alteration,  or 
repair  of  the  unsafe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliiinif:  Required  as  indicated,  unless 
accomplished  preyiouslv. 

To  prevent  failure  of  the  bearing  support 
fitting  of  the  forward  trunnion,  which  could 
result  in  collapse  of  the  main  landing  gear 
during  normal  cjperations;  cun.sequeni 
damage  to  the  airplane  structure:  and  injury 
to  flight  crew,  passtmgers.  or  ground 
personnel;  accomplish  the  following: 

Interim  Inspections/Follow-On  Actions 

1    r     I    1    ;Mriii'->  lia\  iug  H  i)e,irlnji  sujjport 
fitting  of  the  forward  trunnion  installed  that 
has  NOT  l>e«;n  repaired/reworkad  in 
accordance  with  Part  II  of  the 
Accomplishment  Instnictions  of  Boeing  Alert 
Service  Bulletin  727-57A0179.  dated  March 
8.  1990:  Revision  1.  dated  lune  13.  1991: 
Revision  2.  dated  .April  3U.  1992;  Revisicm  3. 


dated  September  2.  1999:  or  Revision  4. 
dated  July  13.  2000:  Within  1.500  flight 
cycles  or  R  months  after  the  effective  date  of 
this  AD.  whichever  occurs  first:  perform  an 
ultrasonic  inspet:tion  of  the  bearing  support 
fitting  of  the  forward  trunnion  to  detect 
corrosion  and  cracking  in  accordance  with 
Part  I  of  the  .Accomplishment  Instructions  of 
Boeing  Alert  Serxice  Bulletin  727-57A0179. 
Revision  3.  dated  September  2.  1999; 
Revision  4.  dated  luly  13.  2000;  or  Boeing 
Service  Bulletin  727-.57A0179.  Revision  5. 
dated  December  20.  2000:  and  within  18 
months  after  the  effective  dale  of  this  AD. 
accomplish  the  requirements  in  paragraph  (e) 
or  (f)  of  this  AD. 

(b)  For  airplanes  having  a  bearing  support 
fitting  of  the  forward  trunnion  installed  that 
HAS  been  repaired/reworked  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-57A0179.  dated  March  8.  1990:  Revision 

1.  dated  June  13.  1991:  Revision  2.  dated 
April  30.  1992:  Revision  3.  dated  September 

2.  1999:  or  Revision  4.  dated  July  13.  2000 
Perform  an  ultrasonic  inspection  of  the 
bearing  support  fitting  of  the  forward 
trunnio^  to  detect  corrosion  and  cracking  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-.t7.A0179.  Revision  3, 
dated  September  2,  1999:  Revision  4,  dated 
July  13.  2000:  or  Boeing  Service  Bulletin 
727-57A0179.  Revision  5.  dated  December 
20.  2000:  at  the  latter  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  ,AD. 

(1)  Within  12.000  flight  cycles  or  10  years 
after  repair/rework.  whit:hever  occurs  first. 

(2)  Within  1.500  flight  cycles  or  6  months 
after  the  effective  date  of  this  AD.  vvhic:hever 
occurs  first. 

Follow-On  Actions/Repetitive  Inspections 

(c)  .Accomplish  the  actions  required  U\ 
either  paragraph  (c)(1)  or  (cj(2)  of  this  AD,  as 
applicable,  in  accordance  with  Pari  I  of  the 
Acc:omplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-57A0179.  Revision  3. 
dated  September  2.  1999;  Revision  4.  dated 
luly  13.  2000:  or  Boeing  Service  Bulletin 
727-57A0179.  Revision  5.  dated  December 
20.  2000. 

(1)  If  no  corrosion  or  cracking  is  detected 
by  the  inspections  required  bv  paragraph  (a) 
or  (b)  of  this  .AD.  prior  to  further  fiight.  clean 
the  fitting  in  ac(:ordan(:e  with  the  service 
bulletins.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1.500  flight  cyc:les  or 
6  months,  whichever  occurs  first. 

(2)  If  any  corrosion  or  cracking  is  detected 
by  the  inspections  required  by  paragraph  (a) 
or  (b)  of  this  ,AD.  prior  to  further  flight, 
accomplish  the  requirements  in  paragraph  (e) 
ordlof  this  AD. 

Inspections.  Repair  Rework 

(d)  For  airplanes  having  a  bearing  support 
fitting  of  the  forward  trunnion  installecl  that 
HAS  been  repaired/reworked  in  accordanc:e 
with  Part  II  of  the  Ac:complishment 
Instruc;tions  of  Boeing  Alert  Servic:e  Bulletin 
727-57A0I79.  dated  March  8.  1990:  Revision 

1.  dated  June  13.  1991;  Revision  2.  dated 
April  30.  1992:  Revision  3.  dated  September 

2.  1999;  Revision  4.  dated  July  13.  2000: 
Accomplish  the  requirements  in  paragraph 


(e)  or  (f)  of  this  AD  at  the  later  of  the  times 
specified  in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD. 

(1)  Within  12.000  fiight  cycles  or  10  years 
after  rework,  whichever  oc:c:urs  first. 

(2)  Within  .30  months  after  the  effective 
date  of  this  AD. 

InspcKtions.  Repair  l^ework 

'I  At  tlic  rtp(ilii  rihli-  lime  specified  in 
paragraph  (a),  (c)(2).  or  (d)  of  this  AD.  as 
applicable:  Perform  detailed  visual  and 
magnetic  particle  inspections  to  detec:t 
corrosion  and  c:racking  of  tht;  fitting,  in 
accordance  with  Part  II  nf  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-57A0179.  Revision  3. 
dated  SeptembMr  2.  1')'1'):  Rr\  ision  4.  dated 
July  13.  2000;  or  Boeing  Service  Bulletin 
727-57.A()179.  Revision  5.  dated  December 
20,  2000;  .Old  repair/rework  the  support 
fitting  in  accordance  with  the  service 
bulletins.  Repeat  the  inspections  at  intervals 
not  to  exceed  12,000  flight  cycles  or  10  years, 
whichever  occurs  first,  in  accordance  with 
the  ser\ice  bulletins.  Accomplishment  of  the 
requirements  in  this  paragraph  constitutes 
terminating  action  for  the  requirements  in 
paragraphs  (a),  (b).  (c).  and  (d)  of  this  AD. 

Note  2:  For  the  purposes  of  this  .AD.  a 
detailed  visual  inspec;tion  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  irispe(  tor.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
c;leaning  and  elaborate  ac;cess  procedures 
mri\  be  ri'qiiir>'H 

.Alternative  Action 

(f)  Accomplishment  of  the  actions  required 
l)y  paragraphs  (n(  1 )  and  (f)(2)  of  this  AD  in 
ac;cordan(  f  with  Part  II  of  the 
.Accomplishment  Instructions  of  Boeing 
Service  Bulletin  72757.A0179.  Revision  5. 
dated  December  20.  2000.  is  ac.ceptable  for 
compliance  with  the  repair/rework 
requirements  of  paragraph  (e)  of  this  .AD. 

{ 1 )  Replacement  of  the  fitting  with  a  new 
fitting,  as  specified  in  Part  II  of  the 
Accomplishment  Instructions  of  the  service 
bulletin  at  the  time  spctcified  in  paragraph  (e) 
of  this  AD. 

(2)  .Accomplishment  of  repetitive 
inspections  >  it  ,i  mw  fitting  thereafter  at 
intervals  not  lu  ex(  eed  12,000  flight  cycles  or 
10  years.  whic:hever  occurs  first,  in 
arcnrdanre  with  thi'  -i.-nicc  bulletin. 

Spares 

(g)  As  of  the  effec:live  date  of  this  MJ  no 
person  shall  install  on  any  air[)lane  any 
bearing  support  fillinii  ut  the  forward 
trunnion  Identified  in  the  "Kxistiiig  P.ir! 
Number"  tohunn  ot  Paragrafih  2.K,  of  BtifuiL; 
Alert  Service  Hullelin  727-57,A()l  7').. 
Revision  3.  dated  .September  2.  1999: 
Revision  4.  dated  h  ly  13.  2000:  or  Boeing 
Service  Bulletin  727-57.A0179.  Revision  .'i. 
dated  December  20.  2000:  unless  that  support 
fitting  meets  the  criteria  specified  in 
paragraphs  (g)(  1 ).  (g)(2).  and  (g)(3)  of  this  AD. 

(1)  The  fitting  has  h^'en  repaired Ti'wurki'd 
in  accordan(  e  with  Part  II  of  the 
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Accomplishment  Instructions  of  Revisions  3, 
4,  or  5  of  the  service  bulletins,  or  the  new 
fitting  has  been  received  from  the 
maiiufacturer  and  has  not  been  previously 
installed  on  any  airplane. 

(2)  The  part  number  of  the  fitting  has  been 
verified  in  accordance  with  Revisions  4  or  5 
of  the  servic:e  bulletins. 

(3)  The  maximum  taxi  gross  weight 
(MTGVV)  limit  of  the  fitting  is  greater  than  or 
equal  to  the  MTGVV  of  the  airplane  in 
accordance  with  Revisions  4  or  5  of  service 
bulletins. 


Alternative  Methods  of  (Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Table  1— Service  Bulletins 


Special  Might  Pi;rmil 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
ran  hv  arromplishpd 


K.  t. 


lu.e 


Iiii  III  |i(ii .itiiiPi  lj 

(j)  The  actions  shall  be  done  in  accordance 
with  the  service  information  included  in 
Table  1.  as  follows: 


Service  bulletin 


Revision 


Date 


Boeing  Alert  Service  Bulletin  727-57A0179 

Boeing  Alert  Service  Bulletin  727-57A0i'9 
Boeing  Service  Bulletin  727-57A0179  


3  September  2,  1999. 

4  July  13  2000 

5  December  20.  2000. 


This  incorporation  by  reference  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  LI.S.G.  .52(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Commercial  .Mrplane  Group 
P.O.  Box  3707.  Seattle.  Washington  98i;i4- 
2207.  This  information  may  be  examined  at 
the  FAA.  Transport  Airplane  Dirtjctorate. 
1601  Lind  Avenue.  S\V..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
"00,  Wnshington.  DC. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
November  l.'i,  -0(1! 

Issued  in  Reiitm;.  \\ d>hingtoii.  on  October 
2.  20111 
Vi  I..  Lipski. 

\/';;i  ;<:'/.  I nin^fMjrt  Airplane  Directorate. 
Air,  n:'t  Certification  Serxice. 

FK  !) l-J"ilH4  FiU'd  10-10-01:  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-361-AO:  Amendment 
39-12459;  AD  2001-20-11] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  D(3T. 
action:  Final  rule 


SUMMARY:  This  amendment  supersedes 

an  existing  airvvorlhiness  directive  (AD) 
applicable  to  certain  Boeing  .Model  7,57 
series  airplanes,  that  currently  requires 
repetitive  freeplav  checks  of  the 
elevator,  and  replac:ement  of  worn 


flinatnr  power  control  actuator  (PCA) 
reaction  link  rod-end  bearings  and  the 
PCA  rnd  .  11  i  !>f.aring,  if  necessary.  That 

.\l)  ,ii^  >  pi'  \  ides  for  an  optional 
tern, ni.ii log  action  for  the  repetitive 
I  (ii'i  k^   Diis  qmenrlmont  removes  the 
iifitiona!  tiT.nin.ituii:  .n  tion  provided  by 
the  evisting  .^D.  expands  the 
.ip|ili(..ibility  of  the  existing  AD  to 
iiu  lude  additional  airplanes,  and 
re(juires  rr]H'titi\c  freeplav  checks  of  the 
ile\ati>r  ,it  ,:  rr\  iM-d  repeat  interval  and 
r<'pt'titi\  e  iulfrii  .I'ion  of  bearings  of  the 
''le\  ,iti  •[  ,i(  t.i.iti  r  iirad  loop  and  hinge 
Une   Tin  ,i(  tii.n--  ^(ler  ified  by  this  AD 
-ire  iiitt  ndfd  tn  jii.  \  flit  unacceptable 
dirfr.tmi'  v  ili.i'i;  .i;  diiniic  flight,  which 
could  iead  tn  MM  c-siv .    .s  .-.ir  of  bearings 
of  the  elevator  \*(.\  load  loop  and  hinge 
line  and  re'<ult  in  reduced 
controllahilit\    if  the  airplane.  This 
action  is  inlendetl  to  address  the 
identified  unsafe  condition. 

DATES:  FffectiveNoxt'iiih.T  1.5,  2001. 
The  incorporation  i)\  reference  of 
certain  publications  listeci  in  the 

regulations  is  ,ipprn\  ►>(!  h\  the  !)ir>'f:tor 
of  the  Federal  Register  as  ul  .\u\-jniber 
15,  2001, 

ADDRESSES:  The  ser\  ice  information 
referenc:ed  in  this  .M)  may  be  obtained 
from  Boeing  C^onimen  lal  Airplane 
Group,  Pi)  Box  i~or   Seattle. 
Washington  48124-220"  This 
information  ina\  l)e  exainiin'd  .it  tin 
Federal  A\iation  .•Xdiuinisti.itiiai    i  ,\,\ 
Transport  ,\irplane  Diri'i  tdratf  K.ii'"- 
Docket.  IBOl  I.imi  A\enuc,  S\\ 
Renton,  Washington:  nr  at  the  Office  of 
the  Federal  Re;;ister,  HOD  North  Capitol 
.Street,  \W  ,  suite  ~00   W.ishinctoii.  FIG 

FOR  FURTHER  INFORMATION  CONTACT: 

IJennis  Stremii  k.  .Xerosiiai  e  l.nunieer, 
.\irfranie  Branc  h,  A\M    1  2()S,  FAA. 
Seattle  ,\iri  rah  Certiin  ation  Office. 


1601  Lind  Avenue,  S\V.,  Renton, 
Washington  98055-4056:  telephone 

.    _,  _    .      __,     ,      ,,,  -,  ^27-1181. 

SuPPLEMENTARy  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  89-03-05, 
amendment  39-6120  (54  PR  3430, 
January  24,  1989),  which  is  applicable 
to  certain  Model  757  series  airplanes, 
was  published  in  the  Federal  Register 
on  March  20.  2001  (66  FR  15670).  The 
action  proposed  to  continue  to  require 
repetitive  freeplay  checks  of  the 
elevator,  and  replacement  of  worn 
elevator  power  control  actuator  (PCA) 
reaction  link  rod-end  bearings  and  the 
PCA  rod-end  bearing,  if  necessary.  The 
action  also  proposed  to  remove  the 
optional  terminating  action  provided  by 
the  existing  AD,  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes,  and 
require  repetitive  freeplay  checks  of  the 
elevator  at  a  revised  repeat  interval  and 
repetitive  lubrication  of  bearings  of  the 
elevator  actuator  load  loop  and  hinge 
line 

(k)mmenls  Keieueti 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 

rommr-nts  re'«'i\-f>d 

Request   10  Uith(irav\  the  l'r(i|Kjsi;d  \U 
as  I  nnp«  ps.sar\ 

One  commenter,  an  operator, 
considers  the  proposed  AD  unnecessary. 
This  commenter  reports  that  the  fleet 
has  not  experienced  any  problems  with 
airframe  vibration  due  to  elevator  PCA 
load  loop  bearings.  The  commenter  adds 
that  the  fleet  has  incorporated  the 
terminating  actions  as  specified  by 
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Boeing  Service  Bulletin  757-27A008H, 
Revision  2,  dated  fuly  27.  1989.  and  is 
scheduled  for  bearing  lubrication  everv 
18  months.  According  to  the 
commenter,  it  is  unclear  how  the  nature 
of  the  airframe  vibration  is  unsafe, 
unless  it  is  not  addressed  when  first 
identified 

The  F,\A  infers  that  the  operator  is 
requesting  that  the  proposed  ,-\D  be 
withdrawn  The  FAA  dc^es  not  agree 
with  the  commenter's  rationale  as  a 
basis  for  withdrawal  Other  operators 
have  reported  vibration  events  despite 
having  incorporatpd  the  terminating 
action  of  .AD  89-03-05  and  scheduling 
lubrication  at  18-month  intervals. 
Further,  not  all  vibration  e\-ents  are 
addressed  immediateiv  In  some  cases, 
no  action  was  taken  until  the  vibration 
worsened  The  F.AA  has  determined  that 
issuance  of  this  .AD  is  necessarv  to 
ensur>'  the  safety  of  the  fleet. 

Request  To  Replace  Proposed  Service 
Inforrnation 

Several  commenters  request  that  the 
proposed  .AD  be  re\ised  to  replace  the 
cited  source  of  ser\'ice  information 
(Boeing  Sen,'ic:e  Bulletin  757-27.^0086). 
The  commf'ntprs  provide  the  following 
reasons  for  this  request: 

1.  The  service  bulletin  specifies  use  of 
BMS3-24  grease  (Aeroshell  16).  which 
has  been  replaced  by  the  bearing 
manufafturer  with  BM,S,^-33  grease. 
The  commenters  state  that  BMS3-33 
grease  has  better  cprrosion-preventive 
properties 

2.  The  freeplay  check  procedures 
specified  by  the  service  bulletin  can 
produce    unnecessary"  failures  that 
would  require  unnecessarv  corrective 
action. 

3.  The  ser\  II  "  bulletin  specifies  a 
sequence  for  replacing  specific  bearings. 
The  commenters  request  that  operators 
be  allowed  to  nsst-ss  the  serviceabilitv  of 
individual  (  ninjM  .of^nts  and,  based  on 
that  assessment,  tu  replace,  in  any  order, 
the  defective  component  to  correct  the 
elevator  freeplav 

4.  The  part  numiier  for  the  bearing  has 
been  changed 

The  FAA  partially  concurs  with  the 
request  and  provides  the  following 
responses,  numbered  to  correspond  to 
the  c:omments  listed  above. 

1   The  F.\.\  has  determined  that  use 
of  either  the  BMS3-24  or  BMS3-33 
grease  will  be  acceptable,  as  long  as  the 
greasp  types  rir<'  not  intermixed  on  any 
individual  bearing.  The  F.\.A  does  agree 
that  BMS3-33  grease  does  have  better 
corrosion-preventive  properties,  but  is 
unable  to  concur  with  the  request  to 
change  the  requirement  as  propo.sed 
without  documented,  approved 
procedures  for  purging  existing  grease. 


However,  once  those  procedures  are 
defined,  the  FA.\  may  approve  requests 
for  alternative  methods  of  compliance 
under  the  provisions  of  paragraph  ff)(1 ) 
of  the  final  rule  if  data  are  submitted  to 
substantiate  that  adequate  purging 
procedures  have  been  developed. 

2.  The  FAA  has  determined  that  an 
"unnecessary"  failure  (false  positive 
result)  does  not  represent  a  serious 
safety  risk.  Use  of  too-conservative 
criteria  for  allowable  freeplay  outweighs 
any  inconvenience  to  operators  from  a 
false  positive  result. 

3.  The  FAA  agrees  that  the 
replacement  sequence  described  in  the 
service  bulletin  may  need  clarification. 
Defective  bearings  must  be  replaced 
when  they  are  discovered,  regardless  of 
the  sequence  listed  in  the  serv  ice 
bulletin.  Paragraphs  (a)  and  (b)  of  the 
final  rule  have  been  revised  to  clarifv 
the  requirement. 

4.  As  indicated  in  the  service  bulletin, 
the  bearings  may  be  replaced  with 
reaction  link  bearings  having  either 
Boeing  part  number  (P/N)  ,S25lN214-H 
(Rexnord  P/N  DR.X.UC;)  or  S251N214-11 
(Rexnord  P/N  DRX34B).  The  Boeing 
PCA  assembly,  P/N  S251N211-11. 
contains  Rexnord  P/N  DRX32B  The 
FAA  has  added  new  Note  3  to  this  final 
rule  to  clarify  the  part  numbers. 

Request  To  Require  Future  Service 
Information 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  require 
compliance  with  procedures  that  will  be 
included  in  a  future  ser\'ice  bulletin 
expected  to  be  issued  in  -September 
2001.  The  commenter  advises  that  the 
new  service  bulletin  will  include  minor 
refinements  to  the  procedures  described 
in  Boeing  Service  Bulletin  757- 
27A0086,  which  is  cited  in  AD  89-03- 
05  as  the  appropriate  source  of  service 
information  for  the  freeplav  check.  The 
minor  refinements  are  intended  tn 
adequately  detect  freeplay  and  yet  avnui 
"unnecessary"  failures.  The  commenter 
requests  that  the  AD  also  require  a 
second  freeplay  check,  which  would 
terminate  the  repetitive  freeplav  checks 
and  lubrication,  and  follow-up 
maintenance  review  board  (MRB! 
actions,  which  are  in  the  process  of 
being  revised.  The  commenter  states 
that  the  revised  MRB  tasks  will  improve 
detection  of  elevator  freeplay  and 
improve  prevention  of  corrosion  bv 
shorter  lubrication  intervals.  The 
commenter  concludes  that 
incorporation  of  the  new  service 
information  will  be  adequate  to  prevent 
elevator  vibration  in  flight. 

The  FAA  does  not  concur  with  the 
request.  The  FAA  cannot  approve  the 
use  of  a  document  that  does  not  vet 


exist.  In  addition,  in  an  AD,  reference  to 
an  unpublished  service  bulletin  violates 
Office  of  the  Federal  Register  (OFR) 
regulations  regarding  approval  of 
materials  "incorporated  by  reference"  in 
rules.  However,  if  a  new  service  bulletin 
is  issued  in  the  future,  operators  mav 
request  approval  to  use  it  as  an 
alternative  method  of  compliance  under 
the  provisions  of  paragraph  (f)(1)  of  this 
final  rule.  In  consideration  of  the 
urgency  of  the  identified  unsafe 
condition  and  the  amount  of  time  that 
has  already  elapsed  since  the  proposed 
AD  was  issued,  the  FAA  has  determined 
that  further  delay  of  this  final  rule  is  not 
appropriate.  If  the  FA.A  finds  that  a 
substantial  safety  benefit  can  be  derived 
from  the  future  service  bulletin  that 
would  justify  mandating  its 
incorporation,  the  F.A.A  may  consider 
further  rulemaking.  F'urthermore.  there 
is  no  guarantee  that  the  service  bulletin 
will  be  issued  in  September  2001;  anv 
delay  would  further  expose  the  fleet  to 
risks.  Accomplishment  of  MRB  actions 
are  not  mandatory,  so  reliance  on  their 
accomplishment  by  operators  cannot 
satisf\-  any  terminating  requiremiints  of 
an  .\D.  In  addition,  incorporation  of  a 
new  service  bulletin  having  new  actions 
would  alter  the  acticms  of  the  proposed 
AD;  therefore,  additional  rulemaking 
would  be  required.  The  FAA  finds  that 
delaying  this  action  would  be 
inappropriate  in  light  of  the  identified 
unsafe  cxmdition.  No  change  to  the  final 
rule  is  ne{;essary  in  this  regard. 

Request  To  Extend  Freeplay  Check 
Interval 

Several  commenters  request  that  the 
proposed  compliance  time  be  extended 
to  better  accommodate  o()erators' 
schedules.  One  commenter  suggests 
mandating  the  elevator  freeplay  check 
as  an  MRB  task  at  a  ■2C-check  "  or  36- 
month  interval.  .Another  commenter 
suggests  a  24-month  interval.  Another 
(ommenter.  an  operator,  anticipates  that 
the  proposed  interval  would  place  a 
significant  and  undue  financial  burden 
(HI  its  operations,  whit  h  would  extend 
to  the  flying  public. 

The  FAA  does  not  concur 
Designating  these  actions  as  MRB  tasks, 
which  are  not  mandatory,  would 
provide  no  assurance  that  operators 
would  follow  the  pres(;ribed  actions 
within  the  prescrib»'d  s(;hedule. 
Furthermore,  although  the  maintenance 
planning  data  doi:umenl  currently 
recommends  a  "2C"  freeplay  check,  the 
Heet  is  still  subject  to  vibration.  .Ser\'ice 
history  for  the  affected  airplanes  has 
shown  that  vibration  (;an  occur  in  less 
than  24  months  after  a  "C"  check. 
Therefore,  the  FAA  finds  the  18-month 
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interval  to  be  appropriate:  no  change  tn 
the  final  rule  is  warranted  in  this  regard. 

Request  To  Shorten  Lubrication 
Interval 

One  commenter  requests  that  the 
lubrication  interval  be  shortened  to 
reduce  the  incidence  of  corrosion  (the 
main  contributor  to  excessive  freeplay) 
in  the  bearings.  The  commenter 
recommends  accomplishing  the  bearing 
lubrication  at  6-to  9-month  inter\als  for 
airplanes  on  which  the  terminating 
action  of  AD  89-03-0,'i  has  been 
accomplished,  and  at  1,000-flighthnur 
interv^als  for  airplanes  on  which  the 
terminating  action  has  not  been 
accomplished. 

The  FAA  does  not  concur.  The  FAA 
finds  that  delaying  this  action  would  be 
inappropriate  in  light  of  the  identified 
unsafe  condition.  Furthermore, 
shortening  the  proposed  interval  would 
alter  the  requirements,  so  additional 
rulemaking  would  be  required 
However,  the  FAA  may  consider  further 
rulemaking  to  revise  the  lubrication 
intervals,  if  data  are  provided  that 
demonstrate  that  shorter  intervals  are 
necessary  to  ensure  safety 

Request  To  Extend  Compliance  Time 
for  Certain  Airplanes 

Several  commenters  request  an 
extension  of  the  proposed  compliance 
time  for  the  initial  check  and  lubrication 
for  certain  airplanes  For  airplanes  that 
are  not  subject  to  paragraph  (a)  or  (b)  of 
the  proposed  AD.  the  commenters 
suggest  a  revised  threshold  of  5.000 — 
rather  than  3,000 — total  flight  cycles, 
and  a  revised  grace  period  of  180 — 
rather  than  9fr — days;  and  revised 
repetitive  intervals  of  up  to  24  months 
The  commenters  suggest  the.se 
extensions  to  circumvent  an  anticipated 
significant  impact  on  operators' 
schedules  and  maintenance. 

The  FAA  partially  concurs.  The  FAA 
finds  it  necessary  to  retain  the  3.000- 
flight-cycle  threshold  as  proposed,  in 
light  of  an  event  in  which  an  airplane 
that  had  accumulated  fewer  than  5,000 
total  flight  cycles  did  experience  a 
vibration  event.  However,  the  F.-K.'X 
concurs  with  the  request  to  extend  the 
grace  period  to  180  days  for  those 
airplanes  that  are  not  subjetit  to  AD  89- 
0,3-05;  the  bearings  on  those  airplanes 
have  impro\'ed  bearing  seals  w  ith 
improved  grease  retention.  The  FAA  has 
determined  that  the  grace  period,  as 
proposed,  represents  an  appropriate 
inter\al  in  which  the  initial  check/ 
lubrication  can  be  accomplished  in  a 
timely  manner  within  the  fleet  and  still 
maintain  an  adequate  le\el  of  safety 
Paragraph  (d)(3)  of  this  final  rule  has 
been  revised  accordingly. 


Request  To  Clarify  Compliance  Times 

Two  commenters  state  that  the 
compliance  requirements  in  the 
proposed  AD  are  vague  One  commenter 
states  that  the  proposed  AD  does  not 
specifv  if  ( umpliance  can  be  taken  on 
airplanes  that  have  completed  the 
inspection  but  are  not  inc nrporated  into 
the  service  bulletin  effectivitv  The 
other  commt-nter  requests  that  Table  1 
be  revised  for  the  group  that  has 
accomplished  neither  paragraph  (a)  nor 
(b)  by  including    aircraft  which 
previousK'  accomplished  the 
terminating  actions  of  AD  89-03-05," 
The  commenter  states  that  this 
additional  language  would  clarif\'  the 
requirement  indicating  that  those 
airplanes  are  subject  to  the  new  rule. 

The  FAA  does  not  concur.  The 
applicabilitv  of  this  AD  includes  all 
Model  757  series  airplanes,  .^n  affected 
airplane  that  does  not  fall  within  the 
applicabilitv  in  paragraph  (a)  or  (b)  of 
the  .\D  is  included  in  the  requirement 
for  paragraph  (d)(3)  No  change  to  the 
final  rule  (except  for  the  addition  of 
subparagraph  numbers  (1),  (2).  and  (3) 
in  paragraph  (d))  is  necessar\'  in  this 
regard 

Request  To  Approve  .■Mternative 
Measuring  Devices 

Several  commenters  request  that  the 
proposed  AD  be  revised  to  allow  the  u'i^" 
of  measuring  device'^  specified  in  the 
airplane  maintenance  manual  (AMM)  to 
measure  the  deflection  in  the  elevator. 
(The  proposed  AD  would  require 
measuring  the  freepla\  b\  use  of  a  dial 
indicator,  as  specified  bv  Boeing  Ser\'ice 
Bulletin  757-27A0O86,)  The 
commenters  suggest  a  scale  or  niler  with 
0  001  or  0.010  graduations 

The  FAA  concurs  w  ith  this  request 
and  finds  that  use  of  a  scale  or  ruler 
having  graduations  of  0.010  inch  or 
finer  to  measure  the  freeplay  will 
provide  the  ace  uracy  necessary  to 
ensure  safety  New  Note  2  of  the  final 
rule  has  been  added  to  advise  operators 
of  the  acceptabilitv  of  alternative 
measuring  devu  e.s 

Request  To  .\llow  Interim  Corrective 
Action 

One  commenter  requests  that  the 
proposed  .\D  be  rev  i^ed  tn  allow  interim 
corrective  action  if  the  freeplav  is 
between  certain  limits  sp'M  liifd  by 
Section  III.Fl  of  Boeing  -Service 
Bulletin  757-27.\008fi  Tht^  commenter 
states  that  this  interim  ai  tion  would 
allow  affected  airplanes  to  remain  in 
ser\ice  until  the  next   "C-check." 

The  interim  corrective  action. 
pro\ided  bv  ,\D  89—03-05,  is  retained  in 
this  AD;  therefore,  no  change  to  the  final 
rule  is  necessan'  in  this  retjarfl 


Request  for  Cdarifu  ation  ol  ( Crlain 
Requirements 

Two  commenters  questioned  the 
location  of  certain  parts  that  are 
required  to  be  lubricated  The 
commenters  request  (1)  clarification  of 
the  identity  of  the  bearings  in  the  load 
loop  and  hinge  line,  and  (2)  a  reference 
to  or  demonstration  of  the  location  of 
the  PCA  load  loop  and  hinge  line. 

The  commenter  may  have 
misinterpreted  "PCA  load  loop"  as 
including  the  PCA  input  linkage. 
Mandated  checks  and  lubrication  of  this 
entire  area  are  not  included  in  the 
requirements  of  this  AD.  No  change  to 
the  final  rule  is  necessar>'  in  this  regard. 

Request  for  Clarifiratinn  nf 
lerminoliii;) 

One  commenter  requests  a  change  to 
the  heading  of  the  fourth  column  in 
Table  1  of  the  proposed  AD  The 
commenter  requests  that  "MPD  '2C' 
check"  be  changed  to  read.  "MPD  item 
27-02-00-6A  '  to  show  that  the  current 
MPD  "20"  check  is  no  longer  a 
requirement. 

The  FAA  does  not  concur.  Except  for 
Section  9,  the  MPD  is  not  approved  or 
required  by  the  FAA.  The  item 
designations  may  change  without  FAA 
knowledge  or  approval.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  To  Kxtend  (.omplianr  v  Time  1  o 
Accommodate  Part.s  .Availability 

Several  commenters  express  concern 
about  the  availability  of  replacement 
bearings  for  failed  PCAs.  With  only  a 
single  source  for  their  manufacture,  the 
bearings  may  not  be  in  adequate  supply 
to  accommodate  the  affected  fleet,  and 
as  a  result  operators  may  experience 
unnecessary  down  time. 

The  FAA  infers  that  the  commenters 
are  requesting  an  extension  of  the 
compliance  time  to  accommodate 
anticipated  parts  shortages.  The  FAA 
does  not  concur  The  FAA  has 
determined  that  used  PCAs  may  be  used 
for  replacement  parts  if  they  are 
modified  in  accordance  with  Boeing 
Service  Bulletin  757-27A0086.  Also,  as 
discussed  previously,  the  grace  period 
for  the  freeplay  checks  has  been 
extended  in  the  final  rule,  further 
mitigating  the  problem  of  parts 
availabilitv 

Request  for  lerminatinj;  \<  'ion 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  provide 
terminating  action  for  the  repetitive 
freeplay  checks.  Terminating  action 
would  ease  the  burden  of  repetitive 
checks. 

The  FAA  does  not  concur.  The  FAA 
is  not  aware  of  any  terminating  action 
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that  is  being  consiSered  or  developed.  If 

such  ac:tion  is  developed,  approved,  and 
avdiUhlp.  the  F.\.\  mav  consider 
additional  rulemaking.  However,  due  to 
the  nature  of  corrosion,  even  modified 
areas  would  likely  continue  to  need 
repptitivp  inspections. 

Conclusion  I 

.\fter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  ¥.\A  has  determined  that  air 
safety  and  thp  public;  intere.st  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  eonomic  burden 
on  an\  opprator  nor  inr  r^Mse  th^  scope 
nfthe.AD 

Cost  Impact 

Ther*'  arp  apprnximatelv  906 
airplanes  of  the  affected  design  in  th^ 
worldwide  fleet 

The  actions  that  are  currfntlv 
required  by  AD  89-0.1-05  affect 
approximately  90  airplanes  of  U.S. 
registrv  Those  actions  take 
approximately  30  work  hours  per 
airplane  tn  accfimplish.  at  an  as'erage 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  SIRII.OOG,  or 
Si. 800  per  airplane,  per  check  cycle. 

The  FAA  estimates  that  598  airplanes 
of  U.S.  registry  will  be  affected  by  this 
new  AD  The  new  actions  required  bv 
this  AD  will  take  apprnximatelv  28 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  S60  per  work 
hour   Based  on  these  figures,  the  rost 
impact  of  the  new  requirements  nf  this 
AD  on  U.S.  operators  is  estimated  to  be 
Sl.004.640.  or  Sl.BBO  per  airplane,  per 
che(.:k  cycle 

The  f ost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemakiiis^ 
actions  represent  r)nl\  the  tim^ 
nec;essary  to  perform  th^  specific  actions 
actually  required  by  the  AD.  These 
figurps  typically  do  not  include 
incidental  i  osts.  such  as  the  time 
required  to  gdin  access  anri  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  | 

Thp  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
th''  national  (io\  i-rnnipnt  and  the  States, 
i>r  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implicati(ms  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979):  and  (3) 
will  not  have  a  signific:ant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  loc  atinn  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  h\  reference. 
Safety 

Adoption  of  the  Amendment 

Ac;cordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  401 11   44701 

§39.13     [Amended] 

2.  Section  39,1.1  is  amended  by 
removing  amendment  39-6120  (54  FR 
3430,  January  24,  1989).  and  by  adding 
a  new  airworthiness  diret:tive  (AD). 
amendment  39-12459,  to  read  as 
follows: 

2001-20-U     Boeing:  .Amendment  39-lZ45y 
Docket  2000-NM-.361-AD.  Supersedes 
AD  89-03-05,  Amendment  39-6120. 

Applicability:  A\\  Model  757  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  ,)n 
alternative  method  of  compliance  in 
acc;ordance  with  paragraph  (f)(1)  of  !his  \1) 
The  request  should  include  an  assessment  ot 
the  effef:t  of  the  modification,  alteralicm.  or 
repair  on  the  unsafe  condition  addressed  ti\ 
this  AD:  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  recjuesl  should  include 
specific:  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
ac:c:omplished  previously. 

To  prevent  unacc:eptable  airframe  vibration 
during  flight,  whicb  could  lead  to  exr;essi\e 
wear  of  elevator  bearings  and  result  in 
reduced  ( :ontrollabilit\  uf  the  airplane, 
accomplish  the  following; 

RESTATEMENT  OF  REQUIREMENTS  OF 
AD  89-03-05 

Repetitive  Elevator  Freeplay  Checks 

(r))  For  Bcieuig  Model  :"')7  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin  757- 
27A0086.  dated  [une  9.  1988.  on  which  the 
elevator  power  control  actuator  IPC,-\)  rod- 
end  and  rea(;tion  link  rod-end  bearings  dre 
lubricated  at  intervals  of  1.000  flight  hours  or 
less,  in  ac;cordance  with  Boeing  Servit;e 
Letter  757-SL-27-26.  dated  April  1.  1988. 
and  on  which  paragraph  (d)  of  AD  89-03-05 
was  not  done;  VVilhin  the  next  90  davs  after 
March  6.  1989  (the  effective  date  of  .AD  89- 
03-05.  amendment  39-6120).  or  prior  to  the 
ac(  umulation  of  4.000  flight  hours  total  time- 
in-service,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4.000 
flight  hours,  perform  an  ele\'ator  freepl,i\ 
che(;k  in  ac  <  ordant  e  with  Boeing  .Mert 
Servii  e  Bulletin  7.57-27A0086.  dated  June  9, 

1988.  or  Revision  2.  dated  Julv  27.  1989. 
Doing  paragraph  (d)  of  this  .AD  ends  the 
repetitive  inspections  required  bv  this 
paragraph. 

Note  2:  L'se  of  a  scale  having  graduations 
of  0.010  inch  or  finer  may  be  used  to  measure 
the  freeplav.  as  required  bv  paragraphs  (a), 
(b).  and  (d)' of  this  AD. 

(b)  For  Boeing  Model  757  series  airplanes 
listed  in  Boeing  .Alert  Service  Bulletin  757- 
27,A0086.  dated  lune  9,  1988.  not  subject  to 
paragraph  (a)  of  this  ,AD.  and  on  whi(;h 
paragraph  (d)  o(  .AD  89-<):M)S  was  not  chine: 
Within  the  next  90  davs  after  Mnrc  h  h.  1989. 
or  prior  to  the  accumulation  of  3,000  flight 
hours  total  time-in-.service,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
.t.OOO  flight  hours,  perform  an  elevator 
treeplav  check  in  accordance  with  Boeing 
.Merl  Servic  e  Bulletin  757-27A008fi.  dated 
lane  9,  1988.  or  Revision  2.  dated  luly  27. 

1989,  Doing  paragraph  (d)  of  this  .AD  ends 
the  repetitive  inspec:tions  required  bv  this 
priragrapb. 

Replacement 

|(  )  If  freeplay  of  the  elevator  exceeds  the 
limits  spec;ified  in  the  st^rvic  e  t)ulletin  during 
dny  check  per  this  ,AD;  Before  further  flight, 
replace  elevator  PC^.A  reaction  link  rod-end 
tiearings  and  PC.A  rod-end  Iwarings.  as 
necessar\ .  with  new.  impro\ed  tiearings,  in 
ac(,ordanc:e  with  Boeing  .Alert  Servii  e 
Bulletin  757-27.A008H.  ddted  lune  9,  1988.  or 
Revision  2.  dated  July  27.  1989.  After  the 
effective  date  of  this  .Af).  use  only  Revision 
2  of  the  ser\-ic.e  bulletin   KegHrdlt^ss  of  the 
secjuence  for  replac;ing  spec  I  fie  bearings 
listed  In  the  alert  serxice  bulletin,  defective 
lie.irmgs  iiHist  be  repl.ii  ed  when  thev  are 
discovered. 
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NEW  REQUIREMENTS  OF  THIS  AD 

Repetitive  Elevator  Freeplay  Checks 

(d)  For  all  airplanes,  do  tM>'".at"r  freeplay 
t  he(  ks  piT  Bneiiig  Sers  k  c  Biiilclin  7,t7- 


27A0086.  Revision  2,  dated  Inly  27,  1989. 
Before  further  flight  aftrr  Mn'  treeplay  checks, 
lubricate  the  bearings  m  tlie  elevator  PCA 
Inad  loop  and  hinge  line.  Use  of  either  the 
HMS:i-24  i.r  BMS3-.33  grease  will  be 

Table  1  .—Compliance  Schedule 


acceptable,  as  long  as  the  grease  types  are  not 
intermixed  on  any  individual  bearing.  Do 
these  actions  per  the  schedule  in  the 
foUuwi.ig  table: 


For  airplanes  subiect  to— 


Do  trie  initial  check  and  lubncation — 


Repeat  the 
check  and  lubn- 
cation thereafter 
at  least  every— 


Inspection  per  paragraph  (d)  of 

this  AD  ends  the  requirements 

of— 


(1)  Paragraph  (a)  of  this  AD  Within  4,000  flight  hours  after  the  nnosf  recent  in- 

spection per  paragraph  la;  of  AD  89^-03-05.  or 
18  months  after  the  etiective  date  of  t^is  AD 
whichever  occurs  first 

(2)  Paragraph  (b)  of  this  AD  ;  Within  3  000  flight  hours  after  the  most  recent  in- 

spection per  paragraph  (b)  of  AD  89-03-05  or 
18  months  after  the  effective  date  of  th,s   AP 
whichever  occurs  first 

(3)  Neither  paragraph  (a)  nor  (b)  of     3,000  total  flight  hours  or  180  days  after  the  effec- 
this  AD  tive  date  of  this  AD.  whichever  occurs  later 


18  monttis  Paragraph  (a)  of  this  AD 


18  months 


18  months 


Paragraph  (b)  of  this  AD 


N/A. 


Replacement 

(t'l  If  fri'i'[)ld\  ni  the  ele\'ator  e.xceeds  the 
limit'-  spin  ified  in  the  service  bulletin  during 
any  t  he(  k  per  paragraph  (d)  of  this  .^D: 
Before  further  flight,  replace  elevator  PC.-\ 
reaction  link  rod-end  bearings  and  PC.^  rod- 
end  healings,  as  necessary,  with  new. 
impro\ed  bearings,  per  Boeing  Service 
Bulletin  -.T7-27AOOHf..  Re\  ision  2.  dated  July 
2".  11)84, 

Note  3:  The  replacement  recjuired  by 
paragraph  (e|  of  this  AD  may  be 
accomplished  with  rea(  lion  link  bearings 
having  eitiier  Boeine  part  number  (P'Nl 
S2.T1N214-8  (Kexnord  P'N  DR.X34r)  or 
S251\214-ll  (Re.xnord  P  N  DRX.i4B),  The 
Boeing  PCA  assemblv.  P  \  .S2-ilN2n-l  1 . 
contains  Re\nnrd  P  \  URX,!2B 

.Mternative  Methods  of  Compliance 

inil)  .\n  alterni;ti\e  method  of  compliam  >' 
or  ad|iistment  of  the  compliance  time  that 
provides  an  ac(  eptable  le\el  of  safety  ma\  be 
used  if  a[ipri)ved  bv  the  Manager.  Seattle 
.Aircraft  Certification  Otfi(  e  (ACOl,  ¥:\.\. 
(Operators  shall  submit  their  requests  through 
tin  appiropriale  ¥ .\h  Print  ipal  Maintenance 
Inspe(  tor.  who  may  add  comments  and  then 
■-end  it  to  the  Manager.  Seattle  -ACO, 

12)  Alternative  methods  of  compliance, 
approved  pre\  iouslv  in  ai  i  ordance  with  .\U 
89-():i-0,T.  amendment  39-6120.  are  NOT 
considered  to  be  appnneti  as  alternative 
methods  of  compliant  e  with  this  AD, 

Note  4;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  it  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21,197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  W) 
can  be  acromplished. 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  in  ac;cordan(  e 
with  Boeing  .Mert  Service  Bulletm  757- 


27A0086.  dated  lune  9,  1988:  or  Boeing 
Service  Bulletin  757-27A0086.  Revision  2, 
dated  July  27.  1989;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
'he  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  .552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
"0(J  Washington.  DC, 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
November  15.  2001. 

Issued  in  Renton,  Washington,  on  October 
2.  2001 
\  i  L,  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Ser\-ice. 
IFR  Doc.  01-25183  Filed  10-10-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-220-AD:  Amendment 
39-12456;  AD  2001-20-08] 

RIN2120-AA64 

Airworthiness  Directives;  FokKer 
Model  F.28  Mark  1000,  2000,  3000,  and 
4000  Series  Airplanes 

AGENCY:  Fedoral  .Aviation 
Aciministratioii.  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directne  (AD), 
applicable  to  certain  Fokker  Model  F.28 


Mark  1000,  2000,  3000,  and  4000  series 
airplanes,  that  requires  repetitive  eddy 
current  inspections  to  detect  cracks  in 
the  upper  girder  of  the  two  main 
landing  gear  (MLG)  brackets:  and  repair 
of  a  cracked  bracket  followed  by 
repetitive  inspections,  or  replacement  of 
a  cracked  MLG  bracket  with  an 
improved  bracket,  as  applicable.  This 
AD  also  provides  for  an  optional 
terminating  action  for  certain 
requirements  of  this  AD.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracks  in  the  upper 
girder  of  the  MLG  bracket,  which  could 
progress  info  the  vertical  stiffeners  of 
the  MLG  bracket  and  result  in  reduced 
structural  integrity  of  the  landing  gear. 
This  action  is  intended  to  address  the 
id*^ntified  unsafe  condition. 

DATES:  Effective  November  15,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
15.  2001, 

ADDRESSES:  The  service  information 
n  t'  f  n.  <  d  in  this  AD  maybe  obtained 
fr  n,  i  ikker  Services  B. v.,  P.O.  Box 
231.  2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
txamined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton. 
Washington,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street   \\\     -  i  ;>   ~(i(    W  .^Nhington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  .-Vrr..--}  ■•.'  •   i  ■.,.:,■  • 
Intprnatinnal  Branch,  ANM-1 16, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SVV.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
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SUPPLEMENTARY  INFORMATION:  A 

pr'ipnsdi  to  amend  part  39  of  the  Federal 
Aviatinn  Regulations  (14  CFR  part  39)  to 
inrlude  .m  airwdrthiness  directive  (AD) 
that  1-^  .ipplirahie  to  certain  Foidter 
Mndel  F  28  Mark  1000,  2000,  3000.  and 
4()no  s'^^Ti'-;  airplanes  was  published  as 
a  suppiemt'ntal  notice  of  proposed 
rul'-makint;  (\PRM)  in  the  Federal 
Register  'in  Slav  4.  2001  (66  FR  22479). 
That  t'  tion  proposcfi  t<i  require 
rt'p>'t;ti\t'  cddv  current  inspections  to 
i'lect  c:racks  in  the  upper  girder  of  the 
•  An  main  landing  gear  (MLG)  brackets: 
ami  r 'pair  of  a  cracked  bracket  followed 
bv  repetitive  inspections,  or 
replacement  of  a  cracked  MLG  bracket 
with  an  improved  bracket,  as  applicable. 
That  action  also  proposed  to  provide  for 
optional  terminating  action  for  certain 
requirements  of  this  AD.       i 

Comments 

iiiterested  persons  have  been  afforded 
!ii  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  .Mlow  Flight  with  (  ra(  ks 

On"  I  ummenter  requests  that 
airplanes  be  allowed  to  fly  with  cracks 
within  the  range  of  16  miJlimeters  (mm) 
(0.630  inches)  to  40  mm  (1.575  inches) 
on  the  MLG  bracket,  with  repetitive 
inspections,  for  a  period  of  si.x  months 
or  until  the  ne.xt  heavy  maintenance 
check,  whichever  occurs  first.  A  second 
commenter  requests  that  the 
replacement  of  the  MLG  bracket 
required  by  paragraph  (b)  of  the 
proposed  AD  be  required  only  when 
cracks  exceed  40  mm  (1.575  inches),  as 
indicated  in  Dutch  airworthiness 
directive  1999-045/2  dated  October  31. 
iOOO  and  Fokker  Ser\-ice  Bulletin  F28/ 
59-90.  Revision  1.  dated  .August  28. 
2000   Both  commenters  point  out  that 
th-'  [imposed  replacement  of  the  MLG 
hra(  k<'t  w  cnild  require  extended 
(iounfime  aiii  vvrjuld  be  a  disruption  to 
the  i[u  r  I'ir  s  operating  schedule  if  the 
repair     uwint  i)e  accomplished  in 
coniun  tion  with  a  heavy  maintenance 
check  The  commenters  state  that 
requiring  replacement  of  the  MLG 
bracket  with  crarJts  between  15  mm 
(0.591  inches)  and  40  mm  (1.575  inches) 
could  create  severe  logistical 
disturbances  inJ   t  significant  cost 
impact  fur  tiie   iperalors,  with  no  added 
safety  benefit 

The  FA.-\  partial  Iv  agrees  with  these 
I  (immenters  The  FAA  acknowledges 
that  if  an\'  cra(.k  is  found,  no  matter 
what  its  length,  the  repair  or 
repl.iceinent  recjuired  h\  paragraph  (a) 
or  ((  1  ot  the  .\D  re(juires  a  < onsiderable 
number  of  work  hours.  We  also 


acknowledge  that  unless  the  repetitive 
inspections  required  by  paragraph  (a)  of 
this  AD  are  scheduled  during  a  heav\ 
maintenance  check,  any  crack  finding 
could  potentially  remove  the  airplane 
from  service  and  possibly  result  in  a 
disruption  to  operating  schedules. 

To  address  this  issue,  the 
Rijksluchtvaartdienst  (RLD),  the 
airworthiness  authority  for  the 
Netherlands,  has  allowed  a  repeat 
inspection  at  intervals  of  250  flight 
cycles,  or  one  month,  as  an  alternate  to 
replacement.  Neither  Dutch 
airworthiness  directive  1999—045/2, 
dated  October  31,  2000.  nor  Fokker 
Service  Bulletin  F28/59-90,  Revision  1. 
dated  August  28.  2000,  puts  a  time  limit 
on  this  replacement  deferral.  If  the  F  \.\ 
were  to  allow  for  this  reduced 
inspection  cycle  in  lieu  of  repair,  we 
would  require  a  time  limit. 

While  recognizing  that  repair 
deferrals  may  be  necessary  at  times, 
FAA  policy  is  intended  to  minimize 
adverse  human  factors  relating  to  the 
lack  of  reliability  of  long-term  repetitive 
inspections,  which  may  reduce  the 
safety  of  the  type  certificated  design  if 
such  repair  deferrals  are  practiced 
routinely.  Based  upon  correspondence 
with  the  manufacturer,  the  FAA  has 
determined  that  no  structural 
detrimental  permanent  deformation  will 
occur  in  the  MLG  and  surrounding 
structure  under  the  full  limit  load  when 
a  stress  corrosion  crack  with  a  length    f 
40  mm  or  less  is  present  at  the  indi(  <iteii 
location.  In  addition,  no  failure  will 
occur  in  the  MLG  bracket  oi 
surrounding  structure  under  the 
ultimate  load.  If  the  crack  does  not 
exceed  40  mm  in  length  it  will  not  cause 
loss  of  function  or  interfere  with  other 
necessary  parts  of  the  design. 
Experience  supports  the  results  of  the 
theoretical  analysis  and  t.h  •  F.\.\  ti<is  a 
high  degree  of  confi  In  •   that  operation 
with  a  known  crack  ;>  saic  as  long  as  it 
is  closely  monitored. 

Consequently,  paragraph  (a)  of  the 
final  rule  has  been  revised  to  allow  for 
a  repair  deferral  period  of  not  more  than 
18  months  if  a  crack  of  40  mm  or  less 
is  detected,  provided  the  crack  is 
monitored  at  the  reduced  inspec  tion 
interval  speH:ified  in  the  service  bulletin. 
In  addition,  paragraph  (a)  has  been 
revised  and  reformatted  to  clarif\  that 
terminating  ac:tion  is  not  necessary: 
paragraph  (c)  has  t),...[i  removed;  and 
subsequent  paraeiaphs  have  been 
renumbered  accord  in"  I  \ 

Under  the  provisions  of  paragraph  (e) 
of  the  final  rule,  the  FAA  mav  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 


would  provide  an  acceptable  level  of 

safety. 

Clarification  of  Service  Bulletin 
Reference 

The  FAA's  intent  in  this  rule  was  to 
require  that  repairs  specified  in 
paragraph  (a)  be  performed  in 
accordance  with  Part  3  (The  Repairs 
ami  the  Repetiti\e  Inspections'")  of  the 
Accomplishment  Instructions  of  Fokker 
.Service  Bulletin  F28/"i7-9().  Revision  1. 
dated  August  28.  2001).  As  issued,  the 
supplemental  notice  of  proposed 
rulemaking  contained  an  int;orrect 
reference  to  a  service  bulletin 
paragraph.  The  final  rule  has  been 
revised  to  (  orrect  'his  error  and  to 
clarif\'  the  apjiropririte  rerjuiremeiits. 

Conclusion 

Aft(>r  (..ireful  re\iew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  delt^rmined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  pre\iously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  1-\AA  estimates  that  8  Fokker 
Model  F.2H  Mark  1000.  2000.  ,iOOO.  and 
4000  series  airplanes  of  U.S.  registrv 
will  be  affected  by  this  AD.  that  it  will 
t.ike  approximatelv  2  work  hours  per 
.urplane  to  at:complish  the  required 
inspection,  and  that  the  a\erage  lab(jr 
rate  is  StiO  per  work  hour  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S,  operators  is  estimated  to  be 
S9(i0.  or  S120  per  airplane. 

The  crjst  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
o[)erator  has  yet  accomplished  an\'  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  .AD 
were  not  adopted.  The  cost  impact 
figures  disc:ussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD,  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  \  arious 
levels  of  government.  Therefore,  it  is 
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determined  that  this  final  rule  does  not 
have  federalism  implications  under 
E.xecutive  Order  13132. 

For  the  reasons  discussed  ahov  e.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetw  Incorporation  bv  reference, 
Safetv, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
.administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authoritv  citation  fur  part  39 
continues  to  read  as  follows; 

Authoritv:  4)  L  .S.C.  106(g).  40113.  44701 
§39.13     [Amended] 

2  ,S''ction  .J9.13  is  amended  bv 
adding  the  following  new  airworthiness 
directi\e; 

2001-20-08    Fokker  Services  B.V.: 

.Kni'Miiinifn;  ,ff)-li;4,iB.  Docket  99-NM- 
22a-AD 

Applicnhilit\    Model  h.JH  M.irk  !(t()0. 
20()().  3000.  and  4000  scries  airjjUin--.  serial 
numbers  11003  through  11091  in(.iusi\e. 
11094  through  11171  inchisive.  11991.  and 
11992:  certifiiated  in  any  <:ategor\'. 

Note  1:  This  .\D  applies  to  each  airplane 
i(ientified  in  the  pre(  edmg  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
vubjet.l  to  the  requirements  of  this  .-ND.  For 
airplanes  that  have  been  mi.idified.  alteied,  or 
repaired  so  that  the  performance  of  the 
requirements  ot  this  .'\D  is  affected,  the 
owner/operator  must  request  approval  ior  an 
alternative  method  of  compliance  in 
acc;ordance  with  paragraph  (e)  of  this  AD. 
The  request  should  ini  hide  an  assessment  of 
the  effect  of  the  modifi(  ation.  alteration,  or 
repair  on  the  unsafe  (  ondition  addresscci  1)\ 
this  .\D:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  in(  hide 
specific  proposed  actions  to  address  it. 


('nmpliance:  Required  as  indicated,  unless 
M  (  iimjilished  previously. 

To  detect  and  correct  cracks  in  the  upper 
girder  of  the  main  landing  gear  (MLG) 
bracket,  which  could  progress  into  the 
vertical  sliffeners  of  the  MLG  bracket  and 
result  in  reduced  structural  integrity  of  the 
landing  gear,  accomplish  lht>  follnvsing; 

Repetitive  Inspections  and  Corrective 
.■\clion.s 

(a)  Within  12  months  after  the  effective 
date  of  this  .\D.  perform  an  eddy  current 
inspection  of  the  upper  girder  of  the  MLG 
brackets  on  the  left  and  right  sides  of  the 
airplane  for  cracks,  in  accordance  with  the 
.Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/57-90.  Revision  1. 
dated  August  28.  2000.  > 

1 1)  If  no  cracks  are  found,  repeat  the 
inspection  at  least  every  18  months  unless 
the  terminating  action  in  paragraph  (c)  of  this 
.\D  has  been  accomplished. 

(2)  Except  as  provided  by  paragraph  (d)  of 
this  AD.  if  any  crack  is  found,  accomplish  a 
repair  as  specified  in  Part  3,  "The  Repairs 
and  the  Repetitive  Inspections",  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  or  accomplish  the  specified  action 
at  the  time  shown  in  paragraph  (a)(2)(i), 
(a)(2)(ii),  (a)(2)(iii),  or  (a)(2)(iv)  of  this  AD,  as 
applicable. 

(i)  For  airplanes  on  which  a  crack  15 
millimeters  (mm)  in  length  or  less  is  found: 
repair  as  specified  in  paragraph  (a)(2)  or,  for 
a  period  of  time  not  to  exceed  18  months 
until  accomplishment  of  a  repair,  repeat  the 
inspection  everv  250  flight  cycles  or  1  month, 
whichever  occurs  first,  in  accordance  with 
the  service  bulletin.  After  the  repair  has  been 
accomplished,  repeat  the  inspection  required 
in  paragraph  (a)  of  this  AD  at  least  every  18 
months  unless  the  terminating  action  in 
paragraph  (c)  of  this  AD  has  been 
accomplished. 

(ii)  For  airplanes  on  which  a  crack  greater 
than  15  mm  but  less  than  or  equal  to  25  mm 
in  length  is  found:  Within  18  months  from 
the  date  of  the  inspection,  accomplish  the 
terminating  action  in  paragraph  (c)  of  this 
.\[)  From  the  date  of  the  inspection  until  the 
ai  ( omplishment  of  the  terminating  action, 
repeat  the  inspection  every  250  flight  cycles 
or  1  month,  whichever  occurs  first . 

(iii)  For  airplanes  on  which  a  crack  greater 
than  25  mm  but  less  than  or  equal  to  40  mm 
[1  l.ngth  is  found:  Within  18  months  from 
thi'  (!ate  of  the  inspection,  accomplish  the 
terminating  action  in  paragraph  (c)  of  this 
.Ml  From  the  date  of  the  inspection  until  the 
a((:oniplishment  of  the  terminating  action, 
repeat  the  inspection  every  50  flight  cycles  or 
1  week,  whichever  occurs  first. 

(iv)  For  airplanes  on  which  a  crack  greater 
than  40  mm  in  length  is  found:  Prior  to 
further  flight,  except  as  provided  by 
paragraph  (d)  of  this  AD.  accomplish  the 
termmaiing  action  in  paragraph  (c)  of  this 
AD 

Note  2:  inspections  accomplished  before 
the  effe<  live  date  of  this  AD  in  accordance 
with  Fokker  ,Ser\ice  Bulletin  F28/57-90, 
dated  Manh  1.  1999,  are  considered 
acceptable  tor  (  ompliance  with  paragraph  (a) 
of  this  AD 


Reporting  Kcquirement 

(b)  Within  10  days  after  accomplishing 
each  inspection  required  by  paragraph  (a)  of 
this  AD,  submit  a  report  of  the  inspection 
results  to:  Fokker  Services  B.V..  Tet:hnical 
Services,  Attn:  Manager  Airline  Support,  P.O. 
Box  231,  2150  AE  .Nieuw-Vennep,  the 
Netherlands.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paper\*'ork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Terminating  Action 

(c)  If  required  by  paragraph  (a)  of  this  AD, 
except  as  provided  by  paragraph  (d)  of  this 
AD,  replacement  of  the  MLG  bracket  with  a 
new,  improved  bracket  (including  measuring 
the  position  of  the  existing  MLG  bracket, 
removing  the  existing  bracket  and  attachment 
fittings,  checking  alignment  of  the  fastener 
holes,  measuring  gaps,  installing  a  shim,  and 
aligning  the  new  bracket),  in  accordance  with 
Fokker  Proforma  Service  Bulletin  F28/57-92, 
dated  July  1,  1999,  constitutes  terminating 
action  for  the  repetitive  inspections  specified 
in  paragraph  (a)  of  this  AD  for  the  replaced 
bracket. 

(d)  If  any  discrepancy  is  detected  during 
accomplishment  of  the  replacement 
procedures,  and  the  service  bulletin  or  any 
appendix  to  the  service  bulletin  specifies  to 
contact  Fokker  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager. 
International  Branch.  .^NM-116.  FAA. 
Transport  Airplane  Directorate;  or  the 
Rijksluchtvaartdienst  [or  it  delegated  agent) 

.Mtern,iti\e  Methods  nt  (  iinipliance 

(e)  An  dlteriidtive  inelhod  ot  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager,  International  Branch, 
ANM-ne. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CPR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  h\  Keleiem  > 

(g)  Except  as  provided  b\  paragraph  (d)  of 
this  AD.  the  actions  shall  be  performed  in 
accordance  with  Fokker  Ser\  ice  Bulletin 
F28/57-90,  Revision  1.  dated  August  28, 
2000:  and  Fokker  Proforma  Service  Bulletin 
F28/57-92,  dated  )uly  1.  1999:  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
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and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Ser\ires  B.V..  P.O.  Box  231. 
2150  AE  Nieuvv-Vennep.  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA. 
Transport  .Airplane  Directorate,  1601  Lind 
Avenue.  SVV..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  N\V..  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-045/2, 
dated  October  ,31.  2000.  , 

Effective  Dale 

(h)  This  amendment  becomes  effective  on 
November  15,  2001. 

Issued  in  Renton.  Washington,  on  October 
2.2001 

V'i  I.,  [.ipski. 

Managf^r.  I  ransport  Airplane  Ditectorate, 
Airrrafl  Certifiration  Spnice. 
FK  Dor.  01-2'il82  Filed  10-10-01;  8:45  ami 

BILLING  COOe  4910-13-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9*-NM-157-AD:  Amendment 
39-12455;  AD  2001-20-07] 


RIN2120-AA64 


I 


Airworthiness  Directives;  Raytheon 
Model  Beech  400A  Series  Airplanes 

agency:  Ft'doral  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  Thl^  amendment  adnptsa 
new  ainv()rthint's.>^  directive  (.-XD), 
applicable  to  certain  Raytheon  (Beech) 
Mridel  400A  series  airplanes,  that 
requires  replacement  of  certain  bus  bars 
(  onnectiny  th*'  batterv  and  external 
power  rw  eptacle  to  the  airframe  ground 
with  a  new   improved  bus  bar.  This 
amendment  is  prompted  bv  reports  of 
e]er:trif:al  arcmu  at  the  battery  and 
e.xternal  puwtT  receptacle  of  the  , 

airframe  i;rnun(l  in  the  aft  fuselage  due 
to  a  deficiencv  in  the  bus  bar  and 
washer  design.  The  action>  specified  b\ 
this  .\D  aff  intended  to  prevent 
overheating  or  arcing  of  the  ground 
cimnection  in  the  aft  fusolage  a^^M. 
which  could  result  in  a  fir''  hazard  due 
to  Ignition  of  fuel  fumes  during  an 
engine  start  sequence. 
DATES:  Effective  November  15.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  F"deral  Register  as  of  November 
l.T.  2001 

ADDRESSES:  The  ser\-ice  information 
referenced  in  this  AD  mav  bo  obtained 


from  Ra\'theon  Aircraft  Company, 
Department  62.  P.Q  Box  85,  Wichita. 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  S\V., 
Renton,  Washington:  or  at  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport.  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
PhUip  F   Pftt\ ,  .Aerospace  Engineer, 
Svstems  and  Propulsion  Brani  h.  ACE- 
lieW.  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  6720'):  (.>U>phone  (316) 
94B-4nc}:  fax  f.llB)  'Mh-44n7 
SUPPLEMENTARY  INFORMATION:  .A 
proposal  to  amend  part  .i4  of  the  Federal 
Aviation  Regulations  (14  (TR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  Beech  400A  series  airplanes  was 
published  in  the  Federal  Register  on 
August  30.  1999  (f)4  FR  47142).  That 
action  proposed  to  require  replacement 
of  certain  bus  bars  connecting  the 
battery  and  external  power  receptacle  to 
the  airframe  ground  with  a  new, 
improved  bus  bar 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  requests  that  the 
"Spares"  paragraph  be  revised  to  read  as 
follows  (added  text  in  brackets):  "(b)  As 
of  the  effective  date  of  this  AD.  no 
person  shall  install  on  anv  IRavtheon 
Model  Beech  400A  series)  airplajie.  a 
bus  bar.  P/N  128-364239-17  or  P/N 
101-361146-1."  The  cf)mmenler  states 
that  the  same  part  number  is  used  on 
Raytheon  (Beech)  Models  300  and  B300 
and  is  not  unsafe  on  those  models.  The 
"Spares"  paragraph  proposed  in  the 
NPRM  could  be  interpreted  in  such  a 
way  as  to  prevent  the  use  of  the  parts 
on  Raytheon  (Beech)  Models  300  and 
B300 

The  FAA  concurs  and  has  revised 
paragraph  (b)  of  the  final  rule 
accordingly 

Explanation  of  Changes  .Made  to 
Proposed  AD 

The  final  rule  has  also  been  revised  to 
reflect  the  updated  name  of  Raytheon 
Model  Beech  400A  series  airplanes  and 
the  current  address  from  which  service 
information  mav  1m;  received. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  122  Model 
Beech  400A  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  110  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  11  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
The  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  As  a 
result,  the  cost  of  those  parts  is  not 
attributable  to  this  AD.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
S72.600,  or  S660  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  manufacturer 
warranty  remedies  are  available  for 
labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  AD.  Therefore,  the  future  economic 
cost  impact  of  this  rule  on  U.S 
operators  mav  be  less  than  the  cost 
impact  figure  indicated  above. 

The  cost  impact  figures  discussed  in 
AD  rulemaking  actions  represent  only 
the  time  necessary  to  perform  the 
specific  actions  actually  required  by  the 
AD.  These  figures  typically  do  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  netiessitated 
by  other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
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"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  A\  lation 
safetv.  Incorporation  b\'  referpnc:e. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pur-^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4')  I'.SC   U)h(g).  401 1,1,  44701 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-20-07     Raytheon  Aircraft  Company 
(Formerly  Beech);  .\meminu'nt  :]^- 
12455.  Docket  ')9-NAt-157-.-\l) 

Applirabilitv:  Model  400,-\  series  rtirplnnes. 
•-erial  numbers  KK-7H,  RK-87  ttiroiigh  RK- 
207  inclusive,  certificated  in  any  c  ategr.rv 

Note  1:  This  .\D  applies  to  eac  h  airplane 
identified  in  the  preceding  apphcabilit\ 
proxision.  regardless  of  whether  it  has  been 
nuidified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  appro\al  for  an 
idlernative  method  nt  compliance  in 
ac;cordance  with  paragraph  (i  )  of  this  AU. 
The  request  should  ini  hide  an  assessment  ot 
the  effect  of  the  modification,  alteration.  c>r 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  at  tions  to  address  it 

Coniplianrf  Required  as  indicated,  unless 
aci:omplished  previouslv 

To  prevent  electrical  arcing  or  o\erhealing 
of  the  ground  connection  in  the  aft  fuselage 
area,  which  could  result  in  a  fire  hazard  due 
to  ignition  of  fiiel  fumes  during  an  engine 
start  sequence,  accomplish  the  fullowing, 


Replacement 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  .AD.  replace  the  two  bus  bars,  pari 
number  (P'NI  128-.HfS42.19-17  and  P/N  101- 
361146-1,  with  a  new,  improved  bus  bar,  P 

\  101-364046-2,11,  in  accordance  with 
Raytheon  .Mrrrafl  Service  Bulletin  SB  24- 
:125.1.  dated  laniirtrv,  1999. 

Spares 

(b)  .\s  ut  tlie  effei  tive  date  of  this  AD,  no 
person  shall  install  on  an\  Raytheon  Model 
Ht'ei  h  400A  series  airplane  a  bus  bar  having 
either  P  N  128-364239-17  or  P/N  101- 
361146-1 

.Alternative  Methods  of  Compliance 

((  I  ,\r.  .ihernalive  method  of  compliance  or 
.idiustniiiit  it  the  compliance  time  that 
pro\  ides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  F.AA  Principal  Maintenance 
Irispe(  tor,  who  may  add  comments  and  then 
si'tid  it  to  the  Manager.  Wichita  ACO. 

Note  2:  Information  concerning  the 

>vis|iMi(  e  rif  approved  alternative  methods  of 
( iimpliance  with  this  AD,  if  any,  may  be 
1  hi, lined  from  the  Wichita  ACO. 

Special  Flight  Permits 

(dl  Spei  uii  tligh!  pernuts  may  be  issued  in 
acc;orctance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

le)  ihe  replacement  shall  be  done  in 
ai  cordaiu  e  with  Raytheon  Aircraft  Service 
Bulletin  SB  24-3253,  dated  January  1999 
1  his  incorporation  by  reference  was 
approved  bv  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  (T'R  part  51.  Copies  may  be  obtained 
from  Ravtheon  .Aircraft  Companv. 
Department  62.  P.O  Box  85,  Wichita,  Kansas 
ii720l-0085.  Copies  may  be  inspected  at  the 
F.A.A   Transport  .Airplane  Directorate,  1601 
Lind  Avenue.  SW  ,  Renton,  Washington:  or  at 
the  F  .A.A.  Vyii  hita  .Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100.  Mid- 
Continent  .Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC- 

Efre<;tive  Date 

It")  I  his  amendment  becomes  effective  on' 

No\ ember  15.  2001. 

Issued  m  Ri-nton.  Washington,  on  October 
2.  2001 
Vi  L,  Lipski. 
\tanai^(^r.  Transport  Airplane  Directorale. 

Ainraft  Certification  .Service. 

|FR  Dot    01-251H1  Filed  10-10-01;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001-NW-264-AD   Amendment 
39-12463;  AD  2001 -20-15] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9  Series  Airplanes 
and  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT, 
ACTK)N:  Final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  series  airplanes 
and  MD-88  airplanes.  This  action 
requires  an  inspection  to  determine  if  a 
certain  AC  cross-tie  relay  is  installed; 
replacement  of  a  certain  AC  cross-tie 
relay  with  a  new  AC  cross-tie  relay:  and 
repetitive  cleaning,  inspection,  repair 
and  testing  of  a  certain  AC  cross-tie 
relay.  This  action  is  necessary  to 
prevent  AC  cross-tie  relay  failures, 
which  could  result  in  internal  arcing  of 
the  relay  and  smoke  and/or  fire  in  the 
cfxkpit  and  cabin.  This  action  is 
inteini'ti  to  address  the  identified 
uns.ifc  (  ondition. 
DATES:  Hffective  October  26.  2001. 

The  incorporation  by  reference  of 
certdin  publications  listed  in  the 
regul.itmns  is  approved  by  the  Director 
of  the  Federal  Rfgister  as  of  October  26, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  10.  2001. 
ADDRESSES:  -Submit  comments  in 
tfiiilu  ate  to  the  Federal  Aviation 
,Adini;iistration  (FAA).  Transport 
Airpi.i!)"'  Iiiri'Ctorate,  ANM-114. 
Attenti  ai  Rules  Docket  No.  2001-NM- 
264-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  mav  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monda\  through  Friday,  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  ma\  also  be  sent  via  the 
Internet  using  the  following  address;  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-264-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
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Commercial  Aircraft  Group.  Long  Beach 
Divi.sion.  38.55  Lakewnod  Bouhnard. 
Long  Beach.  California  90846, 
Aftt^ntion;  D'lta  and  Ser\'ir>' 
Management   IDept  Ci-LoA  (D80(>- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplaru' Directorate,  IHO!  Lind 
Avenuf,  -SW..  Renton.  Washington:  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramfiunt 
Bouhnard.  Lakewood.  California,  or  at 
the  Office  nf  the  pfderai  Registfr,  HOO 
North  Capitoi  Street,  \'\V,.  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospao'  Kngiiu'er, 
Svstems  and  Equipment  Branch.  AiN.M- 
1.30L,  FAA,  Lo>  Angelas  Aircraft 
Certification  Offi(.^^  3960  Paraninunt 
Boulevard.  Lakewood.  California 
90712^137;  telephone  (562)  627-3344; 
fax  (562)627-5210 

SUPPLEMENTARY  INFORMATION:  The  F.\A 
has  received  report.s  of  a  frent  incident 
on  a  McDonnell  Douglas  Mod.'!  DC-9 
series  airplant'  invoUiny  smnk.-  in  the 
cockpit  and  (  abin   Investi^.itii -ii  Lit  the 
incident  r»'veaU'd  that  the  smoke  was 
caused  by  an  internal  phase-to-phase 
short  circuit  of  th»'  altern.iting  curn^nt 
(AC)  crf)ss-tie  relav  resulting  fnim 
migration  and  accumulation  of  metallic 
dust  from  electrical  contact  wear. 
Operators  ha\e  reported  other  instances 
of  A(;  ( ros^-tie  relay  failure,  causing 
arr:ing  in  the  electrical  panel  area. 
Internal  phasc-to-phase  short  circuiting 
of  the  A("  cross-tif  relay  caused  by 
metalli<  dust  accumulation,  if  not 
corrected,  could  result  in  internal  arcing 
of  the  relay  and  smoke  and/or  fire  in  the 
cockpit  rind  '  ahin 

Other  Relevant  Rulemaking 

npcr.itnrs  shuuld  nntc  that  a 
supplemental  notice  of  proposed 
ru!emakin'4  (NPRM),  Rules  Docket  99- 
\M-M0-.\D,  was  published  in  the 
Federal  Register  on  lune  14.  2001  (66 
FR  3227h)  w))i<  h  would  require 
replacement  dj  ci^rtain  A(^  power  relays 
with  ( ertain  new  relays,  and  repetitive 
overhauls  ot  certain  AC  power  relays. 
That  supplem^»ntal  NPRM  is  related  to 
this  AD, 

Based  on  i  oinments  received  in 
response  to  the  supplemental  NPRM 
and  the  recent  incident  described  above, 
the  FA.\  has  determined  that  the  ,\C 
rross-tie  relay,  pari  number  (P/N) 
914F567-3  and  -4,  poses  a  more  serious 
safety  condition  than  previously 
determint'd  The  FA.\  finds  that  a 
shorter  complianc  e  time  lie.  within  mo 
days  after  the  effective  date  of  this  AD) 
than  the  compliance  time  specified  in 
the  supplemental  .NPR.M  (i.e..  within  12 


months  after  the  effective  date  of  the 
AD)  is  necessary  for  accomplishing  the 
replacement  of  AC  cross-tie  relay.  P/N 
914567-3.  Since  a  shorter  compliance 
time  would  alter  the  actions  currently 
proposed  by  the  supplemental  NPRM. 
another  supplemental  NPRM  would  be 
required.  The  FAA  finds  that  to  delav 
that  action  would  be  inappropriate  in 
light  of  the  identified  unsafe  condition 

In  addition,  the  FAA  has  verified  with 
the  airplane  manufacturer  that  there  is 
a  limited  availability  of  spare  parts. 
Sundstrand  (Westinghouse)  AC  cross-tie 
relay.  P/N  914567-4,  Therefore,  for  anv 
Sundstrand  (Westinghouse)  AC  c:ross-fie 
relay.  P/N  914567-4.  with  more  than 
7.000  flight  hours  since  modification  or 
installation,  and  for  airplanes  on  which 
the  flight  hours  since  modification  or 
installation  of  Sundstrand 
(Westinghouse)  AC  cross-tie  relav.  P/N 
914567—4  cannot  be  determined,  the 
FAA  has  determined  that  replacement 
and  repetitive  maintenance  of  those 
relays  within  90  days  will  accommodate 
the  time  necessar\  for  affected  operators 
to  obtain  and  repl.ice  the  affected  relaw 
without  adversely  affecting  safety. 

In  light  of  the  above  findings,  certain 
actions  required  for  the  AC,  cross-tie 
relays.  P/N  914F567-3  and  -4,  that  were 
specified  in  the  supplemental  NPRM 
have  been  specified  in  this  AD.  and  the 
supplemental  NPRM  will  be  reviseci  to 
reflect  these  changes. 

Explanation  of  Relevant  Service 
Infnrmatinn 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  D(;9- 
24A193.  dated  [uly  31,  2001,  which 
describes  procedures  for  a  one-time 
inspection  to  determine  if  a  certain  AC 
cross-tie  relay  is  installed.  The  service 
bulletin  also  describes  procedures  for 
replacement  of  anv  AC  cross-tie  relav, 
P/N  914F567-3.  with  a  Sundstraml 
(Westinghouse)  relay.  P/N  900rtD0'.) 
series  or  914F567— 4:  and  repetitive 
cleaning,  inspection,  repair  and  testing 
of  any  Sundstrand  (Westinghouse)  AC 
cross-tie  relay.  P/N  914F567-4, 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  f nndition 

Explanation  uf  the  Requirements  of  the 
Rule 

Sini,e  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  cither  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  internal  arcing  of  the  AC  cross- 
tie  relay  and  smoke  and/or  fire  in  the 
cockpit  and  cabin.  This  AD  requires 
accomplishment  of  the  attions  specified 


in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  This  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  procedures  described  in  Boeing 
Alert  Ser   ce  Bulletin  DC9-24A193. 
dated  July  31.  2001.  specify 
maintenance  of  P/N  9008D09  series 
when  it  is  beyond  service  inter\al 
limits,  this  AD  does  not  require 
repetitive  maintenance  of  AC  cross-tie 
relays  with  that  P/N  because  the  unsafe 
condition  has  not  been  found  on  AC 
cross-tie  relays  with  that  P/N, 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment.  t;omments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  c:omment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire, 
fiommunications  shall  identif\-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
(  nnsidered.  and  this  rule  may  be 
amended  in  light  of  the  comments 
re(  eived.  Factual  information  that 
supports  the  cimimenter's  ideas  and 
suggestions  is  extremely  helphil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  ser\ice  bulletin 
reference  as  two  separate  issues, 

•  For  each  issue,  state  what  spec;ifi( 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e,g, ,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  thf  substance  nf  this  AD 
will  be  filed  in  thf  Rules  Docket 

C;ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressnd.  stamped 
postcard  on  which  the  following 
'  statement  is  made:  "Comments  to 
Docket  Number  2001-NM-264-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
regulation  is  an  emergencv  regulation 
that  must  be  issued  immediatelv  to 
(  orrect  an  unsafe  condition  in  aircraft. 
and  that  it  is  not  a    significiant 
reoulat(jr\  action'    under  E\ecuti\e 
Order  12Hb6.  It  has  been  determined 
further  that  this  action  involves  an 
emergencv  regulation  under  DOT 
Regulatory  Policies  and  F'rocedures  !44 
FR  11034.  Februarv  2h,  1979).  If  it  is 
determined  that  this  emergenc\ 
regulation  otherwise  would  be 
signifK  ant  under  DOT  Regulatorv 
Policies  and  Procedures,  a  hnal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  It.  if  bled,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  (  aption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

-■Mr  transportation.  Aircraft.  Aviation 
safety.  Incorporation  bv  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bvthe 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4y  L  .S.C.  lOf.lgi.  401 1  i   44701 


§39.13    [Amended] 

2.  Section  39  1  ,^  is  amended  bv 
adding  the  following  new  .urwortinness 
diret:ti\e: 

2001-20-15     McDonnell  Douglas: 

.\m.Ti>liii.'ri-  .1't-12463.  Docket  2001- 
N\1-Jf.4-AD. 

Appiuability:  Model  D09  series  airplanes 
and  MD-88  airplanes:  certificated  in  any 
t:ategory:  as  specified  in  Boeing  Alert  Service 
Bulletin  DC9-24A193.  dated  July  31.  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  bv  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  internal  arcing  of  the 
.ilt<rnating  current  (AC)  relay  and  smoke 
and/or  fire  in  the  cockpit  and  cabin. 
ac(  omplish  the  following: 

lnspei:lion 

(a)  Within  90  days  after  the  effective  dale 
of  this  AD.  perform  a  one-time  inspection  to 
determine  if  an  AC  cross-tie  relay,  part 
number  (P/N)  914F567-3.  or  Sundstrand 
(Westinghouse)  .AC  cross-tie  relav.  P/N 
914F567— »,  is  installed,  per  Boeing  Alert 
Ser\i(e  Bulletin  DC9-24A193.  dated  Julv  31. 
2001 . 

Rpplarpment  of  An\    \(   (  niss-lic  n-hn    PN 
914K.if.7-;) 

(b)  If  any  AC  cross-tie  relay,  P/N  914F567- 
3.  is  found  installed  during  the  inspection 
required  by  paragraph  (a)  of  this  \U.  within 
90  days  after  the  effective  date  of  this  AD. 
replace  AC  cross-tie  relay.  P/N  914F567-3, 
with  a  Sundstrand  (Westinghou.se)  cross-tie 
relay.  P/N  9008D09  series  or  914F567-4.  per 
the  .Accomplishment  Instructions  of  Boeing 
Alert  Ser\ice  Bulletin  DC9-24A193.  dated 
July  31.  2001. 

Maintenance  of  Sundstrand  (Westmijhmisil 
AC  cros.s-tie  relay.  PPS,  914F567-i 

(c)  If  iin\  .Snn.lsirand  (Westinghouse)  AC 
cross-tie  relax,  t'  \  '114!  ")i>"-4.  is  found 
installed  (iurmv;  ''!•    m'-ju'i  tion  required  by 
pniagraph  [a]  '.<\  \\\:-   \i).  clean,  inspect. 
repair,  and  le^t  tht  ;i-,,(\    per  .Sundstrand 
(We-itinghduscl  f)\4.rfi,n.l  Manual  24-20-46, 
Re\  ision  H  li.iti'i!   Xueusi  \b.  1983.  at  the 
later  of  the  'itn"'--  vj„.i  ilied  in  paragraph  (c)(1) 
and  |i  )!2)  of  this  .\U.  ext:epl  as  provided  by 
paragraph  (H)  nt  this  .AD. 

(1)  Within  'HI  ii.ivs  after  the  effective  date 
of  this  AD 

(2)  Within  7.000  flight  hours  after 
instali.Ttioii  of  the  Sundstrand 


(Westinghouse)  AC  cross-lie  relav,  P/N 
914F567-4. 

(d)  For  airplanes  on  which  the  flight  hours 
since  installation  of  any  Sundstrand 
(Westinghouse)  AC  cross-tie  relay.  P/N 
914F567-4.  cannot  be  determined:  Clean, 
inspect,  repair,  and  test  within  90  days  after 
the  effective  date  of  this  AD. 

Kf'pf'tltiNC  \1,ii!)trii,iiii  1  III  SimiKl!,)nd 
IWeslinuhiiustJ  AL  cross-lit  iciav.  I'.'N 
<n4tit.7-4 

(ej  Repeat  the  cleaning,  inspection,  repair, 
and  test  required  by  paragraphs  (c)  and  (d) 
of  this  AD  on  all  Sundstrand  (Westinghouse) 
AC  cross-tie  relays.  P/N  914F567-4.  installed 
per  paragraphs  (b)  and  (c)  of  this  AD  at 
inter\als  not  to  exceed  7.000  flight  hours. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certific  ation  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  .ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  .Angeles  ACO. 

Special  f  littlit  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

In(  III  |Hit.iii(iii  \\\  Ki  li-rence 

(li)  1  liu  di  tiuiis  shdll  be  done  in  accordance 
with  Boeing  Alert  Ser\ice  Bulletin  DC9- 
24A193.  dated  |uly  31.  2001:  and  Sundstrand 
(Westinghouse)  Overhaul  Manual  24-20-46. 
Revision  8.  dated  August  15.  1983:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Direc;tor  of  the  Federal 
Register  in  accordame  with  5  I!. S.C.  .552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commerrial  Airt:rafl  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach,  (^lifornia  90846, 
Attention:  Data  and  Serv  ice  Management. 
Dept.  C1-L5A  (D800-00241;  and  Hamilton 
Sundstrand.  4747  Harrison  Avenue.  P.O.  Box 
7002.  Rockford.  IL  61 125-7002:  as 
applicable.  Cxipies  may  be  inspected  at  the 
F.AA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington:  or  at 
the  FAA.  Los  Angeles  Ain:raft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW  .  suite  700.  Washington.  DC. 

Kfle(  lixc  Dale 

(i)  This  amendment  bef;omes  effef:tive  on 
October  26.  2001. 
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issued  in  Renton,  Washington,  on  October 
3.  2001 
Vi  L.  Lipski. 

Manaser.  Tni r sport  Airplanf  Directorate. 

Aircraft  Certification  Senice. 

iFR  Doc.  01-23  194  Filed  lo-UMIl.  8:45  ami 

BILUNG  CODE  4910-13-l> 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-287-AD;  Amendment 
39-12464:  AD  2001-20-16] 

RIN2120-AA64  | 

Airworthiness  Directives;  Airbus  Model 
A319  and  A320  Series  Airplanes 

AGENCY:  Fedpral  AviatiDn 
Administratinn.  DOT 
ACTION:  Final  riilf::  rpqupst  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthines.s  directive  (AD)  that  is 
apphcable  to  certain  Airbus  Model 
A3 19  and  \M0  series  airplanes.  This 
action  requires  re^'ising  the  Airplane 
Flight  Manual  to  advise  the  flight  crew 
of  performance  corrections  necessary  to 
ensure  adequate  ninway  lengths  for 
certain  takeoff  and  landing  conditions 
This  action  is  necessan'  to  prevent  the 
airplane  from  departing  the  end  of  the 
runway  during  a  landing  or  a  rejected 
takeoff  due  to  reduced  braking 
performance 

DATES:  Effective  October  26.  2001 

The  incorporation  by  reference'  nf 
certain  publications  listed  in  the 
regulations  is  approved  b\  the  Director 
of  the  Federal  Register  as  of  October  26, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  13.  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No  2001-NM- 
287-AD.  1601  Lind  Avenue,  SVV  . 
Renton.  Washington  98055-40.56 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Fridav.  except 
Federal  holidavs.  Comments  may  be 
submitted  via  fax  to  (425)  227-l'232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarr:ommf>nt@faa  ijov  (Comments 
sent  via  fa.x  or  the  Internet  must  contain 
■Docket  No.  2001-NM-287-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 


Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASf^Il  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  l  Rond  Point  Maurice 
Bellonte   31707  Blagnac:  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  rir  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Duhn.  .Xerospace  Kngineer. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98U55-4056;  telephone  (425) 227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Dir»'(  tion  Generale  de  I'Aviation  Civile 
iDCAC).  which  is  the  airworthiness 
.  authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Airbus  Model  A319  and  A320 
series  airplanes  equipped  with  certain 
Goodrich  carbon  brakes.  The  DGAC 
advises  that  a  Model  A320  series 
airplane  departed  the  end  of  the  runway 
during  landing.  Investigation  revealed 
that  the  airplane's  Goodrich  brakes  did 
not  meet  performance  specifications. 
The  reduced  perforinancf  mav  have 
been  caused  by  the  contamination  of  the 
brake  wear  surfaces  bv  the  oxidation 
inhibitor  applied  during  production 
and/or  a  tenden(  y  of  this  particular  type 
of  oxidation  inhibitor  to  absorb  water. 
The  susceptibility  of  this  oxidation 
inhibitor  to  absorb  water  is  exacerbated 
during  a  period  of  inactivity  of  the 
airplane  brakes  (that  is,  more  than  7 
sequential  davs  without  brake  usage). 
Such  reduced  braking  perff^rmance 
could  exist  throughout  the  life  of  the 
brakes  and.  if  not  c orrected.  could  result 
in  the  airplane  departing  the  end  of  the 
runwav  during  landing  or  a  rejected 
takeoff 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  A319/320/321 
Airplant'  Flight  Manual  (AFM) 
Temporarv  Revisions  (TRs)  5.02.00/60 
(for  Model  A3 19  series  airplanes)  and 
5.03.00/21  (for  Model  A320  series 
airplanes),  both  Issue  2.  both  dated 
September  14.  2001.  The  TRs  provide 
the  Fught  crew  with  performance 
corrections  necessary  to  ensure 
adequate  runway  lengths  for  certain 
takeoff  and  landing  conditions.  The 
performance  corrections  are  intended  to 
prevent  the  airplane  from  departing  the 
end  of  the  runwav  during  a  landing  or 
a  rejected  takeoff  tiue  to  reduced  braking 


performance.  The  DGAC  classified  these 
TRs  as  mandatory  and  issued  French 
airworthiness  directive  2001—441(3). 
dated  September  19.  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  arc 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  ensure 
adequate  takeoff  and  landing  field 
lengths  to  prevent  the  airplane  from 
departing  the  end  of  the  runway  during 
a  landing  or  a  rejected  takeoff  due  to 
reduced  braking  performance.  This  AD 
requires  a  revision  to  the  Limitations 
section  of  the  FAA-approved  AFM  to 
advise  the  flight  crew  of  performance 
corrections  necessarv'  to  ensure 
adequate  runway  lengths  for  certain 
takeoff  and  landing  conditions. 

Difference  Between  This  AD  and 
French  Airworthiness  Directive 

The  applicability  of  this  AD  includes 
additional  part  numbers  and 
modifications  not  identified  by  the 
existing  French  airworthiness  directive. 
Those  additional  part  numbers  and 
modifications  are  included  in  Issue  2  of 
TRs  5.02.00/60  and  5,03.00/21.  cited  in 
this  AD  as  the  appropriate  sources  of 
information  for  the  revised  AFM 
procedures. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
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cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunitv 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  bv 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identifv  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  mav  be 
amended  in  light  of  ihe  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestirms  is  extremely  helphil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-bv-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested 

•  lnc:lude  justific:ation  (e.g..  reasons  or 
data)  for  eat:h  request 

Comments  are  specificallv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energv  aspects  of 
the  rule  that  might  suggest  a  need  tu 
modif\-  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  b\ 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-287-AD  ■  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  Statf!s.  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  thi.-  final  ruif  cin<".  ni.t 
have  federalism  implication.s  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergencv  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  F.xecutive 
Order  128h6  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Prot  (■dur>>>.  a  final 
reguiator\'  (n'aluation  will  be  po'p.ircii 
and  placed  in  the  Rules  Docket    A  <     j', 
of  it,  if  filed,  may  be  obtained  fr    ;i    :'!■ 
Rule*;  Docket  at  the  jfuation  prn\  i(i..,i 
under  the  caption  ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

.^ir  tranhpurttitiiiii,  ,\ir(:raft.  Aviation 
safetv.  Ini  orporatiiin  h\-  reference, 
Safetv 

Adoption  of  the  Amendment 

Ai;cording!y,  purvuaiit  ii.  the 
authority  delegated  \n  mr  ii\  the 
.-\dministrator.  the  Federal  Aviation 
-Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  fnr  [)art  39 
( ontinues  tn  read  as  follows: 

Authority:  49  U.S.C,  106(g).  40113.  44701. 

§39,13    [Amended] 

2   Section  39  13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

2001-20- Ui     Airbus  Industrie:  Amendment 

t't-lJ4t.4    Ue,  Kl!  .'0U1-.\'M-287-AD, 

Applicability:  Model  A319  and  A320  series 

airpheii's.  (  ertificaled  in  any  categon,', 

e(jiiippe(i  with  Goodrich  carbon  brakes 

Im\  jiig  part  nuniher  2-1. t26-^.  2-1526-5.  2- 

ri7:,  2-if)()o-i  oi  :;-i6oo-2. 

Note  1:  H:,ikt'^  li.n  ing  the  afTected  part 
niHubfis  iiidv  liHve  been  installed  in 
(irodiK  tKin  in  accordance  with  Airbus 
N!uilifi(  Htion  2.3597.  24007.  24260,  25810. 
:)()H7ri.  (ir  :i  l  I4ti;  or  in  service  in  accordance 
\\  ith  .\irbiis  Service  Bulletin  A320-32-1090. 
A32()-:l2-l  1 14,  A320-32-1 IBO.  A320-32- 
1221,or  A320-32-1228. 

Complinnrf:  Rwjuired  as  indicated,  unless 
accomplished  pre\  iously. 

1(>  pr(!\ont  the  airplane  from  departing  the 
iTid  ot  the  ruiuvHV  during  a  landing  or  a 
rejei  ted  Likeoff  due  to  reduced  braking 
pertormaiice.  accomplish  the  following: 


Revision  ot  Airplane  Might  .Manual  [.\l  Mi 

(a)  Within  10  days  after  the  etfectivi;  o.*;. 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  by  inserting  into  the 
AFM  a  copy  of  Airbus  AFM  Temporar\ 
Revision  (TR)  5.02.00/fiO  (for  Model  A319 
series  airplanes)  or  TK  5.03.00/21  (for  Model 
A320  series  airplanes),  both  Issue  2,  both 
dated  September  14.  2001:  as  applicable. 

Nole  2:  Reference  in  TRs  5.02.00/60  and 
5.03.00/21  to  airplanes  stored  for  a  period  of 
"more  than  7  days"  means  a  period  of  more 
than  7  consecutive  days  without  brake  usage. 

(b)  When  the  TRs  required  by  paragraph  (a) 
of  this  AD  have  been  inrorporated  into  the 
general  AFM  revisions,  the  general  revisions 
may  he  inserted  into  Ihe  AFM.  provided  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in  the 
TRs 
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(c)  An  alternative  method  ot  compliance  or 
adjustment  of  Ihe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate.  F.\A,  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  Ihe 
Manager,  International  Branch.  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
(  nmpliance  with  this  AD.  if  any.  mav  be 
obtained  from  the  International  Branch, 
ANM-116. 

Spei.i.ii  t  liyhl  ('(■mill'. 

(d)  Special  thghi  permits  may  be  issued  in 
accordance  with  se<  lions  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21,199)  to  operate  the  airplane  lo 
a  lotation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  .'KFM  revisions  shall  be  done  in 
accordance  with  Airbus  Airplane  Flight 
Manual  Temporary  Revision  5.02.00/60. 
Issue  2.  dated  September  14,  2001;  or  Airbus 
Airplane  Flight  Manual  Temporary  Revision 
5.03.00/21.  Issue  2.  dated  September  14. 
2001:  as  applicable  This  incorporation  by 
reference  was  approved  by  the  Director  of  Ihe 
Federal  Register  in  accordani:e  with  5  I'.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie.  1  Rond  P<iinl 
Maurice  Bellonle.  31707  Blagnat:  Cedex. 
France.  Copies  may  be  inspected  at  Ihe  F.'\A 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington:  or  at  the 
Office  of  Ihe  Federal  Register.  HOO  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

Note  4:  The  subjec:l  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
441(B).  dated  September  19.  2001 

KfTe<  live  Date 

(f)  This  amendment  becomes  effeclive  on 
October  26.  2001. 
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Issued  in  Rent'iii  Washington,  on  Otitobcr 
i.  2001 
Vi  L.  Lipski. 

.V/iinnser.  Transport  Airplane  Directorate. 
Am  raft  Certification  Senice. 
FR  Do(    0!-:i:)93  Filed  10-10-01;  8:45  am) 

BILUNG  CODE  4910-1 3-^ 


FEDERAL  TRADE  COMMISSION 

16CFR  Parte 

Ensuring  Access  to  Electronic  and 
Information  Technology  for  Individuals 
Wttti  Disabilities  | 

AGENCY:  Federal  Trade  Commissinn 

(FTC), 

ACTION:  Final  rule  amendments. 


summary:  The  FTC  is  amending  its 
administrative  procedures  for  resolving 
complaints  filed  by  individuals  with 
disabilities  pursuant  to  the 
Rehabilitation  Act  of  1^" i  with  regard 
to  alleged  discrimination  in 
Commission  programs  and  activities. 
These  amendments  extend  the 
procedures  to  fonipUints  regarding 
agencv  compliance  with  disabilitv 
access  standards  for  electronic  and 
informatum  technology,  as  required  by 
section  508  of  the  Rehabilitation  Act. 
EFFECTIVE  DATE:  October  11.  2001. 
ADDRESSES:  Comments  may  be 
addressed  to  the  Secretarv.  FTC  600 
Pennsvlvania  Avenue.  N\V.  Washington, 
DC  20580.  or  by  TDD  (202)  326-2502,  or 
bv  electronic  mail  to  nOS^ftc  i^n\- 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Tang.  Attornev.  Office  of  the  General 
Counsel.  FTC.  202/326-2447. 
(itongaftc-^ov  To  listen  to  an  audio 
version  of  this  document,  call  (202) 
326-2230 

SUPPLEMENTARY  INFORMATION:  On 
December  21.  2000.  the  Inited  States 
.Architectural  and  Transportation 
Barriers  Compliance  Board  ("Access 
Board'  I  published  final  disabilitv  access 
standards  for  federal  electronic  and 
information  technology  (  'FIT")  under 
section  508  of  the  Rehabilitation  Act  of 
1973.  29  U  .S.C,  794d.  as  amended.  See 
65  FR  80500  ''final  FIT  accessibilitv 
standards),  to  be  codified  at  36  CFR  part 
1194  Section  508  requires  that  agencies, 
when  developing,  procuring. 
maintaining  or  using  FIT, '  ensure  that 


such  technologv  allows  individuals 
with  disabilities  who  are  federal 
employees  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  to  and  use  of  such 
information  and  data  hv  federal 
employees  without  disabilities,  unless 
an  undue  burden  would  be  imposed  on 
the  agency.  29  U.S.C.  794d(a)(l)(A)(i). 
Likewise,  federal  agencies  are  required 
to  ensure  that  such  technology  allows 
individuals  with  disabilities  who  are 
members  of  the  public  seeking 
information  or  services  from  the  agency 
to  have  access  to  and  use  of  intormation 
and  data  that  is  comparable  to  the 
access  to  and  use  of  the  information  and 
data  by  members  of  the  public  who  are 
not  disabled,  unless  an  undue  burden 
would  be  imposed  on  the  agency.  29 
U.S.C.  794d{a)(l)(A)(ii).  When  it  would 
be  an  undue  burden  for  the  agency  to 
develop,  procure,  maintain,  or  use  EIT 
that  meets  the  Access  Board  s 
accessibility  standards,  the  agency  must 
provide  individuals  with  disabilities  the 
information  and  data  involved  by  an 
alternative  means  of  access  that  allows 
such  individuals  to  use  that  information 
and  data.  29  U.S.C.  7q4d(a)(l)(B). 

To  enforce  these  requirements, 
section  508  provides  that  any  individual 
with  a  disability  may  file  a  complaint 
with  the  agency  alleging  that  it  has 
failed  to  comply  with  such  standards 
with  respect  to  EIT.  but  only  if  such  FIT 
was  procured  by  the  agency  no  less  than 
six  months  after  the  date  that  the  final 
standards  were  published  [i.e..  lune  2  1 . 
2001,  which  is  six  months  after  the 
publication  date  of  December  21.  2000). 
29  U.S.C.  794d(f)(l)(A).  Section  508 
provides  that  complaints  filed  under 
section  508  shall  be  processed  under  the 
administrative  procedures  established 
by  the  agency  to  implement  section  504 
of  the  Rehabilitation  Act.  which 
prohibits  discrimination  against 
individuals  with  disabilities  in  federal 
programs  and  activities  generallv.  See 
29  U.S.C.  794. 

The  Conamission's  procedures  for 
processing  section  504  complaints  are 
set  forth  in  Part  6  of  the  Commission's 
Rules  of  Practice,  16  CFR  part  6,  Thus, 
the  Commission  is  amending  Part  6  to 
accommodate  administrative 
complaints,  if  any.  that  may  be  filed 
under  section  508.  The  amendments  are 
described  below: 


■  .As  (lefiiieil  by  the  Access  Board.  EIT  includes 
information  technology — i.e  .  any  equipment  or 
interconnected  system  or  subsystem  of  equipment 
used  in  the  automatic  acquisition,  storage 
manipulation,  management,  movement,  control, 
display,  switching,  interchange,  transmission,  or 
reception  of  data  or  information,  such  as  computers, 
ancillary  equipment,  software,  firmware  and  similar 
procedures,  services  (including  support  services). 


and  related  resourt.es — as  well  as  any  other 
equipment  or  inter-connected  system  or  subsystem 
of  equipment  used  in  the  creation,  conversion,  or 
duplication  of  data  or  information   For  instance, 
EIT  includes  telecommunications  products  (e.g.. 
telephones),  information  kiosks  and  transaction 
machines.  World  Wide  Web  sites,  multimedia,  and 
certain  office  equipment  (e.g..  copier  and  fax 
machines)  See  36  CFR  1194.4. 


Authority  citation.  This  citation  now 
refers  to  both  sections  504  and  508  of 
the  Rehabilitation  Act. 

Section  6.101:  Purpose  The 
Commission  is  amending  this  section  to 
add  a  reference  to  section  508. 

Section  6.10.3:  Definitions.  The 
Commission  is  adding  definitions  of 
"electronic  and  information 
technology,"  "information  technology." 
and  "section  508."  These  definitions  are 
based  on  section  508  and  the  Access 
Board  standards. 

Section  6.152:  Program  accessibility: 
electronic  and  information  technology: 
This  section,  which  was  previously 
reser\ed,  sets  forth  a  summary 
description  of  the  requirement  that  the 
agency  provide  individuals  with 
disabilities  access  to  information  and 
data  that  is  comparable  to  the  access 
provided  to  non-disabled  individuals 
whenever  the  agency  develops, 
procures,  maintains,  or  uses  EIT.  as 
required  by  section  508. 

The  revised  section  also  makes  clear 
that,  in  revising  its  procedures  to 
accommodate  section  508  complaints, 
the  Commission  intends  in  no  way  to 
waive  or  modify  the  legal  or  procedural 
requirements  otherwise  imposed  by 
section  508,  which  authorizes 
complaints  only  with  respect  to  EIT 
proc;ured  on  or  after  lune  21.  2001.  as 
explained  earlier,-  Likewise,  the 
amendment  makes  clear  that  the 
Commission's  procedures  are  not 
intended  to  authorize  EIT  complaints 
that  are  othenvise  legally  exempted 
under  section  508.  * 

Section  6. 1 70:  Compliance 
procedures  The  Commission  is  revising 
paragraphs  (b).  (d)  and  (i)  of  this  section, 
which  describes  the  administrative 
procedures  to  be  followed  by  the  agency 
in  resolving  complaints  of 
discrimination  on  the  basis  of  handicap 


.St!(  lidii  "lOH  i.e*  not  remove  or  interfere  with 
,iii\  'iepdr.itn  or  cimoirront  riuht.  if  any.  that  an 
individual  with  disabilities  nia\  have  to  file  a 
complaint  rrgardint;  EIT  pmi  iirod  before  June  21. 
-001.  to  the  extent,  if  am.  that  siuh  cnrnplaint  is 
cognizable  iiniier  seLtion  504.  u  hich  applies  to 
disrriniinalicin  in  the  conduct  of  agency  programs 
or  ai  ti\  ilies  generallv,  as  noted  .'arlier  Set-  66  FR 
20844.  iOHWi  [.\\i:-  25.  2001)  (Federal  Acquisition 
Kegulalion  amendments  implementing  s;'ttior.  50H). 
In  this  regard,  section  SOH,  b\  its  terms,  does  not 
limit  any  right,  remedy,  or  procedure  otherwise 
available  under  anv  other  provision  of  federil  law 
that  provides  'greater  or  equal'  protection  than 
section  508  does  for  the  rights  of  individuals  with 
disabilities   2')  t;  S.C.  7'J4d(g). 

'  For  example,  section  508  expressly  exempts  EIT 
procured  for  national  spt:iirity  systems,  29  I'  S.C 
794rila)(5)  ,Also  exempted  hv  regulation  are.  one- 
time micrnpurchases  under  S2.5t)0  prior  to  lanuary 
1 .  2003.  EIT  to  be  lot  ated  in  spaces  frequented  only 
bv  service  peisoiinel  for  maintenance,  repair,  or 
occasional  monitoring  of  the  equipment;  .uid  EFT 
acquired  iiv  a  (.ontracitor  incidental  t<i  a  <  ontract.  36 
CFR  1 1')4  .■)  (Access  Board  standards).  48  CFR 
39.204  (Federal  .Acquisition  Regulation). 
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in  programs  or  activities  conducted  bv 

the  Commission  Paragraph  (b).  which 
had  referred  tn  complaints  alleging 
employment-related  violations  of 
"section  504,"  is  being  revised  to  refer 
to  alleged  violations  of  "section  ,504  or 
508  "  The  (Commission  is  also  taking  ihe 
opportunity  to  correct  a  legal  citatinn  m 
})aragraph  (h)  to  the  relevant  Equal 
Employment  OpportunitN  ('nmmission 
procedures  for  processing  compl.uiits  In 
individuals  with  disalnlities  i  uni  eming 
alleged  discriniinatinii  in  federal 
employment. 

Paragraph  (d)  addresses  the 
procedures  for  discrimination 
c:umplaints  unrelated  to  federal 
employment  (e.g..  h\  members  of  the 
general  public  with  disaijilities)  alleging 
violations  "prohibited  bv  this  part  [i.e.. 
Part  fi  of  the  Commission's  Rules]."  The 
('ummission  finds  it  unnecessarv  to 
amend  this  language,  since  violations 
"prohibited  l)y  this  part"  now  uk  lude 
section  508  \  iolations  in  light  of  the 
revision  tri  lb  CFR  6,152  discussed 
earlier.  The  Commission,  howe\'pr.  is 
conforming  its  mailing  address  m 
paragraph  (d)(3)  to  L".S.  Postal  .'Service 
standards.  A  similar  technical 
correction  is  made  in  paragraph  (i)(2)  of 
this  section 

Communication.s  by  Outside  Parties  to 
Commissioners  or  Their  Advisors 

Written  communications  and 
summaries  or  transcripts  of  oial 
communic;ations  res[)ecting  the  merits 
of  this  proceeding  from  any  outside 
party  to  any  Commissioner  or 
("ommissioner's  advisor  will  he  placed 
on  the  public  ref  rird   .S'pc  16  CFR 
l,26(b)(5j. 

Administrative  Procedure  Act 

These  amendments  are  pureh 
procedural  and  do  not  materiallv  or 
substantially  alter  the  legal  rights  of 
interested  parties.  Thus,  the 
.Administrative  Procedure  A(  t  (APA) 
does  not  require  prior  publir:  notice  and 
comment,  5  l^S.C.  553(b)(A)  (exempting 
rules  of  agency  organization,  procedure, 
or  practice).  Nonetheless,  the 
Cfmimission  will  consider  comments,  if 
any.  submitted  on  these  amendments  in 
order  to  determine  whether  further 
action,  if  an\'.  ma\-  be  appropriate  or 
necessarv. 

Regulatory-  Flexibility  Act 

The  requirements  for  initial  and  final 
regulatory  analyses  of  the  small 
business  impact  of  these  rule 
amendments,  pursuant  to  the  Regu!ator\ 
Flexibility  Act,  are  not  applicable, 
because  that  Act  does  not  require 
analyses  for  matters  that  are  exempt 
from  notice-and-comment  under  the 


APA.  5  U.S.C.  605.  Moreover,  the  A(  i 
does  not  require  such  analyses  when  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Id.  The  Commission  hereby  certifies  that 
these  amendments  will  not  have  such 
an  impact,  because  the  procedures 
apply  only  to  individuals  with 
disabilities,  who  are  not  small 
businesses  within  the  meaning  of  the 
.\c\.  This  do(  ument  ser\'es  as  notice  of 
this  certification  to  the  Small  Business 
Administration 

Paperwork  Reduction  Act 

1  h<'  rule  amendments  contain  no 
information  collection  requirements 
(i.e..  reporting,  recordkeeping,  or 
disclosure)  subject  to  prior  review  and 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501-3518. 

List  of  Subjects  in  It)  CFR  Part  h 

Blind.  Civil  rights.  Computer 
technology.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Employment,  Equal  employment 
opportunity.  Federal  buildings  and 
facilities.  Government  employees. 
Government  procurement. 
Handicapped. 

f  or  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
(  ommission  amends  Chapter  I  of  Title 
16.  ( jide  of  Federa'  Regulations,  as 
tollow> 

PART  6— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  TRADE  COMMISSION 

1.  Re\ise  the  authority  citation  for 
Part  6  to  read  as  follows; 

.Authority:  29  I'.S  C.  794.  794d. 

2,  .Ameiui  *;  6, 1111  bv  adding  a  new 
sentence  to  the  end  of  the  section: 

§6.101     Purpose. 

"    *    *  This  part  also  implements 
section  508  of  thf>  Rehabilitation  Act  of 
I'^T^  as  amended,  with  respect  to  the 
accessibilit\  of  electronic  and 
information  technology  developed, 
procured,  maintained,  or  used  bv  the 
agencv 

.3  Amend  *!  6.103  by  inserting  the 
following  new  paragraphs  in 
alphabetical  order,  between  existing 
definitional  paragraphs: 

§6.103     Definitions. 

For  [lurposes  ol  this  part,  the  term — 

***** 

"Electronic  and  information 
technology    includes  information 


tethnoiogy  and  any  equipment  or 
interc Dunected  system  or  subsystem  of 
equipment  that  is  used  in  the  creation, 
conversion,  or  duplication  of  data  or 
information.  The  term  includes,  but  is 
not  limited  to.  telecommunications 
products  (such  as  telephones), 
information  kiosks  and  transaction 
machines.  World  Wide  Web  sites, 
multimedia,  and  office  equipment  such 
as  copiers  and  fax  machines.  The  term 
does  not  include  any  equipment  that 
contains  embedded  information 
technology  that  is  used  as  an  integral 
part  of  the  product,  but  the  principal 
function  of  which  is  not  the  acquisition, 
storage,  manipulation,  management, 
movement,  control,  display,  switching, 
interchange,  transmission,  or  reception 
of  data  or  information.  For  example, 
HVAC  (heating,  ventilation,  and  air 
conditioning)  equipment  such  as 
thermostats  or  temperature  c  ontrol 
devices,  and  medical  equipment  where 
information  technology  is  integral  to  its 
operation  are  not  electronic  and 
information  technology. 
***** 

"Information  technology"  means  anv 
equipment  or  interconnected  system  or 
subsystem  of  equipment  that  is  used  in 
the  automatic  acquisition,  storage, 
manipulation,  management,  movement, 
control,  display,  switching,  interchange, 
transmission,  or  rei:eption  of  data  or 
information.  The  term  "information 
technology"'  includes  computers, 
ancillary'  equipment,  software,  firmwan? 
and  similar  procedures.  ser\  ices 
(including  support  services),  and  related 
resources. 
***** 

"Section  508"  means  section  508  of 
the  Rehabilitation  Act  of  1973.  as 
amended. 

4.  Revise  §6.152,  which  was 
previously  reserved,  to  read  as  follows: 

§6.152     Program  accessibititv  electronic 
and  intormatpon  technology 

(a)  When  developing,  procuring, 
maintaining,  or  using  electronic  and 
information  technology,  the 
Commission  shall  ensure,  unless  an 
undue  burden  would  be  imposed  on  the 
agency,  that  the  electronic  and 
information  technology  allows, 
regardless  of  the  type  of  medium  of  the 
technology: 

(1)  individuals  with  disabilities  who 
are  employees  to  have  access  to  and  use 
of  information  and  data  that  is 
comparable  to  the  access  to  and  use  of 
the  information  and  data  by  employees 
who  are  not  individuals  with 
disabilities:  and 

(2)  individuals  with  disabilities  who 
are  members  of  the  public  seeking 
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information  or  services  from  the 
Commission  to  have  access  to  and  use 
of  information  and  data  that  is 
comparable  to  the  acce.ss  to  dud  use  of 
the  information  and  data  bv  members  of 
the  public  who  are  not  indn  iduaN  witii 
disabilities 

(b)  When  the  development, 
procurement,  maintenance,  or  use  of 
electronic  and  information  technologv 
that  meets  the  standards  published  hv 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  pursuant  to 
section  508(a)f2)  of  the  Rehabilitation 
Act  of  197,3.  as  amended,  would  impose 
an  undue  burden  on  the  C^ommission. 
the  Commission  shall  provide 
individuals  with  disabilitie'^  covered  b\ 
paragraph  (ai  of  this  section  with  thf' 
information  and  data  involved  bv  an 
alternative  means  of  access  that  allows 
such  individuals  to  use  the  infnrmati'in 
and  data 

(c)  This  section  shall  not  applv  to  anv 
matter  legally  exempted  by  section  508. 
bv  the  standards  referenced  in 
paragraph  'b)  of  this  section,  or  by  oth'^r 
applicable  law  or  regulation.  Nothing  in 
this  section  ■^hall  be  construed  to  limit 
anv  right,  rented v,  or  prnc  pdure 
otherwise'  available  under  anv  provision 
of  federal  law  (including  sections  501 
through  505  of  the  Rehabilitation  Act  of 
1973.  as  amended!  that  provides  greater 
or  equal  protection  for  the  nght-i  ni 
individual-;  with  disabilities  than 
section  508 

5   Amend  «>fi  170  bv  adding  two  new 
sentences  to  the  pnd  of  paragraph  (b). 
and  bv  revising  paragraphs  (d)(3)  and 
(i)(2)  to  read  as  follow^; 

§6.170    Compliance  procedures. 

(b)  *    "    *  The  Commis>.ioii  shall 
applv  the  same  procedures  to  process 
complaints  alleging  violations  of  section 
508  Complaints  alleging  a  violation  of 
section  508  mav  not  b»'  tiled  with 
respect  to  any  exempted  matters  as 
described  in  ^  6  1 52(c)  of  this  chapter, 
and  mav  be  filed  onlv  with  respect  to 
electronic  and  information  technology 
procured  bv  the  ("ommis^i'in  on  or  after 
Iune21.  2001 

»  •  *  *  •  I 

(d)  *    *   • 

(.3)  The  complaint  must  be  addressed 
to  the  Director  of  Equal  Emplovment 
Opportunity.  Federal  Tr.ide 
Commission.  600  Pennsvlvania  Avenue, 
NW..  Washington.  DC  20580. 


(2)  The  appeal  must  be  addre^^'^(!  tn 
the  General  Counsel.  Federal  Trade 
Commission.  600  Pennsvlvania  Avenue, 
NW  .  Washington.  DC  20580. 


Bv  dirp<  tioii  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

IFR  Dnr  01-25S,=iO  Filed  10-lU-Ol:  8;45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFRPart  10 

[T.D.  01-74) 
RIN  1515-AC89 

Preferential  Treatment  of  Brassieres 
Under  the  United  States-Caribbean 
Basin  Trade  Partnership  Act 

agency:  U.S.  Customs  Service. 

Dep.irtment  of  the  Treasury. 

ACTION:  Interim  regulations;  corrections. 

SUMMARY:  This  documt'nt  makes 
corrections  to  the  document  published 
in  the  Federal  Register  on  October  4. 
-'001.  as  T  D.  01-74  which  set  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  those 
provisions  within  the  United  States- 
Caribbean  Basin  Tradp  Partnership  Act 
(the  CBTPA)  that  establish  standards  for 
preferential  treatment  for  brassieres 
imported  from  CBTPA  beneficiary 
countries 

EFFECTIVE  DATE:  These  corrections  are 

effective  October  4.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cv  nthia  Rfi's.'   { )tfit  c  of  Regulations  and 
Rulint^s    -■I1J-M_'~-;  !61). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  CJctober  4.  ..'001    Customs 
published  in  the  Federal  Register  (66 
FR  50534)  T  D.  01-74  to  set  forth 
interim  amendments  to  the  Customs 
Regulations  to  implement  those 
provisions  within  the  L'nited  States- 
Caribbean  Basin  Trade  Partnership  Act 
(the  CBTPA)  that  establish  standards  for 
preferential  treatment  for  brassieres 
imported  from  CBTP.-X  beneficiarv' 
countries  The  interim  regulatorv 
amendments  contained  in  T.D.  01-74 
involve  specifically  the  methods. 
procedures  and  related  standards  that 
will  apply  for  purposes  of  determining 
compliance  with  the  75  percent 
aggregate  US  fabric  components 
content  requirement  for  CBTPA 
brassieres  which  went  into  effect  on 
October  1.  2001.  The  interim 
amendments  took  effect  on  the  date  of 
publication 

This  document  makes  three 
corrections  to  cross-reference  citations 
within  paragraph  (ci(3j(ii)  of  t)  10  228. 


PART  10— (CORRECTED] 

Corrections  of  Publication 

The  document  published  in  the 
Federal  Register  as  T.D.  01-74  on 
October  4.  2001  (66  FR  50534)  is 
corrected  as  set  forth  below. 

§10.228    [Corrected] 

1.  On  page  50541.  in  the  first  column, 
in  §  10.228,  the  introductory  text  of 
paragraph  (c)(3)(ii)  is  corrected  by 
removing  the  reference  "paragraph 
(c)(3)"  and  adding,  in  its  place,  the 
reference  "paragraph  (c)(3){i)". 

2.  On  page  50541,  in  the  first  column, 
in  §  10.228.  paragraph  (c)(3)(ii)(E)  is 
corrected  bv  removing  the  reference 
"paragraph  (b)(1)"  and  adding,  in  its 
place,  the  reference  "paragraph  (b)(l)(i)' 
and  by  removing  the  reference 

■paragraph  (b)(2)"  and  adding,  in  its 
place,  the  reference  "paragraph 
{b)(l)(ii)". 

nateii:  (1<  tober  5,  2001 
Harold  M.  Singer, 

Chief.  Regulations  Branch 

[FR  no<    Ot-2T.'),32  Filed  10-10-01;  8:4n  ami 

BILUNG  CODE  4820-02-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Chapter  XL 

Disaster  Relief  Relating  to  PBGC 
Deadlines  in  Response  to  Terrorist 
Attacks  of  September  1 1 ,  2001 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTJON:  Notice  of  disaster  relief  relating 

to  PBGC  deadlines. 


summary:  The  Pension  Benefit  Guaranty 

C.orporation  is  extending  deadlines  and 
providing  relief  from  penalties  in 
response  to  the  major  disasters  declared 
bv  the  President  of  the  Ignited  States  on 
account  of  the  terrorist  attacks  of 
September  11.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ).  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Suite  340,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW.. 
Washington.  DC  20005.  202-326-4024. 
(For  TTY  and  TDD,  call  800-877-8339 
and  request  connection  to  202-326- 
4024.) 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  Pension  Benefit  Guaranty 
Corporation  administers  the  pension 
plan  termination  insurance  program 
under  Title  IV  of  the  Employee 


Federal  Register/ Vol.  66,  No.  197 /Thursdav,  October  11,  2001    Kult--  .ii)(i  R 


t'Uiiidtion.s 


5186,') 


Retiremont  Income  Seruritv  Act  (if  1974 
(ERISA).  ERISA  and  PBGC  roguiatitms 
set  deadlines  of  various  kinds  that  must 
be  met  in  order  to  be  in  compliance 
with  the  law 

The  PBGC  is  aware  that  manv  of  its 
customers  may  face  a  variety  of 
compHance-related  prnbh'ms  and 
concerns  as  a  resuh  of  the  terrorist 
attacks  of  September  11.  2001   During 
this  difficult  period,  the  PBGC  will  work 
with  its  customers  to  resolve  anv  special 
issues  and  problems  that  may  arise  This 
notice  provides  relief  relating  to  PBGC 
deadlines. 

Persons  Entitled  to  Relief 

This  notice  provides  relief  relating  to 
PBGC  deadlines  as  described  below  to 
Designated  Persons.  A  "Designated 
Person"  is  a  person  responsible  for 
meeting  a  PBGC  deadline  (for  example, 
a  plan  administrator  or  plan  sponsor) 
that  (1)  is  located  in  a  disaster  area  for 
which  relief  is  provided  under  the 
Department  of  Labor  announcement 
referenced  below,  or  (2)  cannot 
reasonably  obtain  information  or  other 
assistance  needed  to  meet  the  deadline 
from  a  ser\ice  provider,  bank,  or  other 
person  whose  operations  are  directly 
affected  by  the  disaster. 

This  notice  also  provides  relief 
relating  to  PBGC  deadlines  as  described 
below  where  a  plan's  Form  5500  or 
Form  5500-EZ  filing  deadline  is 
e.xtended  as  a  result  of  the  terrorist 
attacks  under  the  announcement  issued 
by  the  Department  of  Labor  on 
September  14,  2001.  on  behalf  of  the 
Pension  and  Welfare  Benefits 
Administration,  the  Internal  Re\  enue 
Service,  and  the  PBGC  (a    Form  5500 
Disaster  Extension").  The  Department  of 
Labor  announcement  is  available  at 
http.// www. dol.gov/dol/pwba/ public 
media/'press/Pr091401.htm  A  Form 
5500  deadline  that  was  extended  as  a 
result  of  that  DOL  announcement  is 
referred  to  in  this  notice  as  a    Form 
5500  Disaster  Extension  Date   ' 

Claiming  Disaster  Relief 

A  person  claiming  disaster  relief 
described  in  this  notice  for  a  filing  made 
with  the  PBGC  should  print  or  tvpe 
"September  11.  2001.  terrorist  attack 
relief  until  "  prominently  at  the 

top  of  the  filing,  inserting  in  the  blank 
the  last  date  to  which  relief  for  the  filing 
is  provided.  (On  Form  1  or  Form  1-EZ. 
also  check  the  "disaster  relief  box  at 
the  top  of  the  form.)  Similarly,  if  a 
person  receives  an  inquiry  or  bill  from 
the  PBGC  that  appears  not  to  take 
disaster  relief  into  account,  the  inquiry 
or  bill  should  be  returned  to  the  PBGC^ 
with  the  same  wording  written  at  the 
top.  (The  PBGC^  may.  for  example. 


generate  such  an  inquiry  r)r  bill  because 
it  has  not  yet  been  alerted  to  the  fact 
that  the  fil<'r  rlaim>  disaster  relief.) 

Case-by-CjUSf  Relief 

This  notif  e  does  not  cover  every* 
situation  in  which  PBGC  disaster  relief 
may  be  warranted.  For  example: 

•  The  definition  of  "Designated 
Person"  does  not  capture  even.'  person 
that  might  experienc  e  difficulty  in 
meeting  a  PBGC  (ieadline  for  reasons 
related  to  the  disaster 

•  This  notice  does  not  grant  specific 
disaster  relief  for  all  filings  For 
example,  it  does  not  provide  relief  for 
certain  filings  that  involve  particularly 
important  or  time-sensitive  information 
where  there  may  be  a  high  risk  of 
substantial  harm  to  participants  or  the 
PBGC  insurance  program,  i.e..  notices  of 
large  missed  contributions  under 
section  412(n)  of  the  Internal  ReNciiue 
Code,  advance  notices  of  reportable 
events  under  ERISA  section  4043,  and 
annual  financial  and  actuarial 
information  reports  from  certain 
controlled  groups  under  ERISA  section 
4010 

Those  affected  h\  the  disaster  \\h' 
need  relief  from  the  PBGC  that  is  nul 
covered  by  this  notice  should  contact 
the  PBGC  as  soon  as  reasonahh 
possible  The  PBGC  will  work  vMih 
them  in  ensuring  that  they  receive 
appropriate  relief.  To  request  case-by- 
case  relief,  contact  Diane  Morstein  at  the 
PBGC  by 

•  Calling  l-800-7.M>-2444.  extension 
41,ih,  or  202-326-41.36  (forTTYand 
TDD.  call  800-877-8339  and  request 
connection  to  202-326-4136). 

•  Sending  an  e-mail  tn 
practitinner  pro^ pbg(.  gov.  or 

•  Writing  to  Pension  Benefit  Guaranty 
(Corporation.  Diane  Morstein   Suite  610, 
1200  K  Street.  NW  .  Washington,  DC 
2O005-*()2fi.  Re:  Disaster  Relief  Notice. 

Premiums 

Relief  for  Designated  Persons 

The  following  relief  applit",  \\  here  the 
plan  administrator  of  d  plan  ;^  .i 
Designated  Person 

First,  if  the  deadline  for  Miimntting  a 
premium  pa\ment  form  and  pa\ingany 
related  premium  (making  a    [ircmium 
filing")  for  the  plan  falls  on  or  after 
September  11.  2001.  and  before 
February  12.  2002.  the  PB(;f   will  wai\e 
an\  late  payment  penalt\  (under  FRiS,\ 
section  4007)  and  anv  late  filing  penalty 
(under  ERISA  section  4071)  for  the 
period  from  that  premium  filing 
deadline  through  Febnian  12.  2002. 

Second,  if  the  plan  ha^  a  Form  5500 
Disaster  Extension  Date  tor  the  2000 
plan  \'ear  that  is  l,iti-r  th.in  i-ehru-irv  12. 


2002.  the  PBGC  will  waive  any  late 
payment  penalty  and  any  late  filing 
penalty  for  the  period  from  February  12. 
2002.  through  that  Form  5500  Disaster 
Extension  Date  for  the  following 
premium  filings: 

•  The  plan's  2001  Form  1  (or  Form  1- 
EZ)  premium  filing  that  is  due  late  in 
the  2001  plan  year  {e.g..  October  15. 
2001.  for  calendar  year  plans),  and 

•  The  plan's  2002  flat-rate  premium 
filing  (the  "Form  1-ES  filing  ")  that  is 
due  early  in  the  2002  plan  year  (e.g.. 
February  28.  2002.  for  calendar  year 
plans)  //the  plan  is  a  large  plan.  (Also, 
the  PBGC  will  treat  the  2002  Form  1- 
ES  filing  as  timely  made  for  purposes  of 
applying  the  "safe  harbor"  penalty 
waiver  rules  if  the  filing  is  made  by  the 

2000  Form  5500  Disaster  Extension 
Date.) 

Relief  for  Persons  Other  Than 
Designated  Persons 

Where  the  plan  administrator  of  a 
plan  is  not  a  Designated  Person,  the 
PBGC  will  provide  penalty  relief  if  (1) 
the  plan  has  a  Form  5500  Disaster 
Extension  Date  of  November  1 5 .  2001 , 
for  the  1999  or  2000  plan  year  because 
of  disruption  of  transportation  and 
delivery'  of  documents,  and  (2)  the 
premium  filing  deadline  for  the  plan  for 
the  following  plan  year  (the  2000  or 

2001  plan  year,  respectively)  falls  on  or 
after  September  11,  2001,  and  before 
November  15.  2001   Under  this  penalty 
relief,  the  PBGC  will  waive  anv  late 
payment  penalty  (under  ERISA  section 
4007)  and  any  late  filing  penalty  (under 
ERISA  section  4071)  for  the  period  from 
that  premium  filing  deadline  through 
the  November  15,  2001,  Form  5500 
Disaster  Extension  Date. 

Effect  on  Interest 

The  relief  in  this  notice  relating  to 
PBGC  premiums  does  not  include  relief 
from  late  premium  payment  interest 
charges.  The  PBGC  is  not  permitted  by 
law  to  waive  such  charges.  (ERISA 
section  4007(b):  29  CFR  4007.7  and 
.8(b)(3)), 

Effect  of  Short  Plan  Years 

This  premium-related  relief  assumes 
no  short  plan  years,  but  applies  in 
similar  fashion  to  short  plan  years.  Plan 
administrators  of  plans  with  short  plan 
years  during  the  relevant  period  should 
contact  the  PBGC  for  guidance. 

Examples 

•  Example  1.  Plan  A  is  a  calendar  year 
plan.  The  deadline  for  Plan  As  2001  Form 
1  (or  Form  1-EZ),  along  with  the  related 
premium  payment.  isO<:tot)er  15.  2001.  Plan 
As  original  2000  Form  5500  due  dale  of  jiilv 
:il.  2001.  was  extended  for  Iwo  and  a  hall 
months  to  October  15,  2001,  lor  reasons 
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unrelated  to  the  disaster.  Plan  As  plan 
administrator  is  a  Designated  Person.  Undei 
this  notice,  the  PBGC  will  waive  late 
payment  penalties  and  late  filing  penalties 
for  the  period  from  October  15,  2001.  through 
Februar)  12.  2002,  Because  Plan  A's  Fom^. 
5500  Disaster  Extension  Date  for  the  2000 
Form  5500  is  also  Februan,'  12,  2002.  this 
notice  does  not  provide  additional  penalty 
relief  bevond  February  12.  2002. 

•  Example  2.  Plan  B's  plan  year  begins  on 
March  1.  The  deadline  for  Plan  Bs  2001 
.^•■irm  1  (or  Form  1-EZ),  along  with  the 
related  premium  payment,  is  December  17, 
2U01.  Under  Plan  B's  Form  5.500  Disaster 
hxtension.  the  2000  Form  5500  (which  was 
originally  due  October  1.  2001)  is  due  July 
30.  2002.  Plan  B's  plan  administrator  is  a 
Designated  Person.  Under  this  notice,  the 
PBGC  will  waive  late  payment  penalties  and 
idle  filing  penalties  for  Plan  B's  2001  Form 

1  (or  Form  1-EZ)  filing  for  the  period  from 
December  17,  2001.  through  luly  30,  2002. 

•  Example  3.  Flan  B  in  Example  2  is  a 
large  plan  required  to  pay  its  2002  flat-rate 
pren-.ium  filing  (Form  1-ES  filing)  on  April 
30.  2002.  Under  this  notice,  the  PBGC  will 
waive  late  payment  penalties  and  late  filing 
penalties  for  the  period  from  .April  30,  2002, 
through  julv  30.  2002,  for  Plan  B's  2002  Form 
1-ES  filing.' 

•  Examph  4  Plan  C  is  a  calendar  year 
plan.  The  deadline  for  Plan  C's  2001  Form  1 
(or  Form  1-EZ)  is  October  15.  2001.  Plan  Cs 
original  2000  Form  5500  due  date  of  luly  31. 
2001.  was  extended  for  two  and  a  half 
months  to  October  15.  2001,  for  reasons 
unrelated  to  the  disaster.  Plan  C  has  a  Form 
5500  Disaster  Extension  because  the  plan 
administrator  had  difficulty  in  meeting  filing 
deadlines  because  of  disruption  of 
transportation  and  delivery  of  documents  by 
mail  or  private  delivery  service  rasulting 
from  the  disasters.  Plan  Cs  Form  5500 
Disaster  Extension  Date  for  the  2000  Form 
5500  is  November  15.  2001.  Plan  Cs  plan 
administrator  is  not  a  Designated  Person. 
Under  this  notice,  the  PBGC  will  waive  late 
pavment  penalties  and  late  filing  penalties 
for  Plan  Cs  2001  Form  1  (or  Form  1-EZ)  for 
the  period  from  October  15,  2001,  through 
November  15,  2001. 

Single-Employer  Plan  Terminations 

Stand. irii  Jfrminalions 

If  th^■  pUn  ddministratnr  of  a  plan  that 
is  terminatini;  in  a  standard  termination 
IS  a  Desitjnatf'd  Prrsdn,  an\  r)f  thf' 
ff)ll(t\vinu  plan  termination  deadlines  for 
the  plan  that  falls  on  or  after  September 
11.  2001.  and  before  Pebruai^-  12.  2002, 
IS  extended  to  Fehruar\  12.  2002: 

•  The  deadline  for  filing  the  standard 
termination  notice  (Form  500)  (29  U.FR 
4041  2,Tld)).  (Note  that  this 
automatu  allv  extends  the  deadline  for 
providing  notices  of  plan  benefits  to 
participants  and  beneficiaries  (29  CFR 
4041  24!a!l  bee  aiise  that  deadline  is  the 
dat>'  when  the  standard  termination 
notice  IS  file(i  j 

•  The  deadline  fcjr  ctjmpleting  the 
distribution  of  plan  assets  (29  CFR 
4041  28(a)), 


•  The  deadline  for  filing  the  post- 
distribution  certification  (Form  501; 
without  penalty  (29  CFR  4041.29(b)). 
(Note  that  this  automatically  extends  the 
deadline  for  filing  missing  participant 
information  and  certifications  without 
penalty  and  for  paying  missing 
participants"  designated  benefits  to  the 
PBGC  without  interest  (29  CFR 
4050.6(b)(2)).) 

Distress  Terminations 

If  the  plan  administrator  of  a  plan  that 
is  terminating  in  a  distress  termination 
is  a  Designated  Person  and  the  deadline 
for  filing  the  distress  termination  notice 
(Form  601)  (29  CFR  4041.45(a))  falls  on 
or  after  September  1 1 ,  2001 .  and  before 
Febniary  12,  2002,  that  deadline  is 
extended  to  February  12,  2002.  (Plan 
administrators  of  plans  in  distress 
terminations  for  which  the  PBGC  has 
issued  a  distribution  notice  should 
contact  the  PBGC  for  case-by-case  relief. 
See  "Case-bv-case  relief"  above.) 

Participant  Notices 

A  plan's  deadline  for  providing  a 
Participant  Notice  under  ERISA  section 
4011  for  a  plan  year  is  two  months  after 
the  deadline  (including  extensions)  for 
filing  the  plan's  Form  5500  for  the 
preceding  plan  year  (29  CFR  4011.8). 
Thus,  if  the  plan  has  a  Form  5500 
Disaster  Extension  for  the  2000  plan 
year,  the  deadline  for  providing  a 
Participant  Notice  for  the  2001  plan  vear 
is  automatically  extended  to  two 
months  after  the  2000  Form  5500 
Disaster  Extension  Date. 

In  addition,  if  the  plan  adnnnistrator 
of  a  plan  is  a  Designated  Person,  any 
deadline  for  providing  a  Participant 
Notice  that  falls  on  or  after  .September 
11.  2001,  and  before  February  12.  2002. 
is  extended  to  Februan,'  12,  2002, 

Reportable  Events  Notices 

L-nder  the  PBGC's  regulation  on  post- 
event  notices  of  reportable  events  (29 
CFR  part  4043.  subparts  A  and  B).  the 
plan  administrator  and  each 
contributing  sponsor  of  a  plan  for  which 
a  reportable  event  occurs  generally  must 
notify  the  PBGC  of  the  event  within  30 
days  after  the  event  occurs.  In  certain 
cases,  the  regulation  extends  the 
reporting  deadline  until  30  davs  after  a 
plan's  Form  5500  due  date.  (See  29  CFR 
4043.23(d)(2).  .29(d)(2),  .30(d)(2), 
.31(d)(2),  and  .34(d)(4)  )  If  siK:h  a  3d-day 
extension  applies  to  a  Form  5500  for 
which  there  is  a  Form  5500  disaster 
extension,  the  30-dav  extension  period 
in  the  PBGC's  regulation  will  begin  to 
run  on  the  Form  5500  Disaster 
Extension  Date. 

In  addition,  if  a  Designated  Person  is 
responsible  for  filing  a  reportable  event 


post-event  notice  for  which  the  deadline 
falls  on  or  after  September  1 1 .  2001 ,  and 
before  February  12.  2002.  that  person's 
deadline  for  filing  the  notice  is  extended 
to  February  12.  2002, 

In  the  case  of  notices  required  in 
advance  of  the  effective  date  of  a 
reportable  event  (29  CFR  part  4043, 
subparts  A  and  C).  the  PBGC  will  grant 
relief  where  appropriate  on  a  case-by- 
case  basis.  See   "Case-by-case  relief 
above. 

Annual  Employer  Reporting  Under 
ERISA  Section  4010 

The  PBGC's  regulation  on  .Annual 
Financial  and  Actuarial  Information 
Reporting  (29  CFR  part  4010)  requires 
annual  financial  and  actuarial 
information  reporting  in  certain  rases  by 
contributing  sponsors  (and  their 
controlled  group  members)  maintaining 
plans  with  large  underfunding  or  certain 
missed  contributions  or  funding 
waivers.  The  PBGC  will  grant  relief 
where  appropriate  on  a  case-bv-case 
basis  for  these  reports.  See    Case-by- 
case  relief"  above. 

However,  the  regulation  permits  the 
filing  of  certain  actuarial  information  by 
an  alternative  due  date,  which  is  15 
davs  after  a  plan's  Form  5500  due  date, 
if  certain  requirements  are  met  (29  CFR 
4010, 10(b)).  If  such  an  alternative  due 
date  is  based  on  a  Form  5500  for  which 
there  is  a  Form  5500  Disaster  Extension, 
the  15-dav  period  in  the  PBGC's 
regulation  will  be  measured  from  the 
Form  5500  Disaster  Extension  Date. 

Requests  For  Reconsideration  or 
Appeals 

The  deadline  for  requesting  review  of 
a  PBGC  determination  under  the  PBGC's 
regulation  on  Rules  for  Administrative 
Review  of  Agency  Decisions  (29  CFR 
part  4003)  is  generally  45  days  (for  an 
appeal)  or  30  days  (for  a  request  for 
reconsideration)  after  the  date  of  the 
determination.  If  a  Designated  Person  is 
aggrieved  bv  a  PBGC  determination,  and 
the  deadline  for  filing  an  appeal  or  a 
request  for  reconsideration  of  the 
determination  falls  on  or  after 
September  11,  2001,  and  before 
February  12,  2002.  that  person's 
deadline  for  filing  the  appeal  or  request 
for  reconsideration  is  extended  \n 
February  12.  2002, 

Multiemployer  Plan  Deadlines 

Premium  Deadlines 

The  disaster  relief  relating  to 
premium  deadlines  (discussed  under 
"Premiums."  above)  also  applies  to 
multiemployer  plans 
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Other  Multiemplover  Deadlines 

Under  the  PBGC  .s  regulat)ons 
governing  multiemplover  plan.s.  various 
persons  (p.e;,.  the  plan  sponsor)  art 
subject  to  deadlines  for  making  filuigs 
with  the  PBGC,  issuuig  notices  to 
persons  other  than  the  PBG(;.  and  taking 
other  actions.  If  the  person  responsible 
for  meeting  the  deadline  is  a  Designated 
Person,  and  the  deadline  falls  on  or  after 
September  1 1 ,  2001 .  and  before 
February  12.  2002.  the  PBGC,  will 
neither  assess  a  penalty  under  ERI.SA 
section  4302  nor  take  any  other 
enforcement  action  with  respect  to  an\ 
failure  to  comply  with  the  deadline 
during  the  period  ending  on  Februarv 
12,2002. 

The  PBGC;  recognizes  that  persons 
other  than  the  PBGC  may  have  rights  to 
enforc;e  some  of  these  deadlines.  The 
PBCiC  expec  ts  these  persons  to  act 
reasonably — fully  taking  into  acc(3unt 
the  effects  of  the  re(  ent  disasters — in 
deriding  whether  and  to  what  extent  to 
exercise  these  rights 

The  PBGi]  will  grant  other  relief 
where  appropriate  nn  a  ( dse-bv-case 
tiasis  for  deadlines  relating  to 
multiemployer  plans  See  "CAise-bv-case 
rt'lief  above. 

Issupd  in  Washington.  DC,  this  5th  day  of 

(  )i  teller  LMIOl 
lohn  Si-al. 

Aitirii:  t\fcuti\e  Director.  Pension  Benefit 

(itinranty  Corporation. 
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BILLING  CODE  7706-01 -P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  285 

RIN  1510-AA87 

Administrative  Wage  Garnishment 

AGENCY:  Financial  Management  Servu  e 
Fiscal  Ser\ice.  Treasur\. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  makes  technical 
amendments  to  the  regulations  issued 
by  the  Department  of  the  Treasury 
concerning  implementation  of  the 
administrative  wage  garnishment 
provisions  of  the  Debt  Collection 
Improvement  Act  of  199fi 

DATES:  This  rule  is  effective  October  1 1. 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerry  Isenberg.  Financial  Program 
Specialist,  Debt  Management  Services, 
at  (202)  874-6660,  or  Ronda  Kent. 
Senior  Attorney,  at  1202)  874-6tiH0, 


Financial  Management  Ser\'ice 
Department  of  the  Treasurw  401  14th 
Street  S\V.  Washington,  1)(   20227,  This 
document  is  available-  for  downloading 
from  the  Financ;ial  Management  Service 
web  site  at  the  following  address: 
http:/'www  fms  treas.gnv/debt. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Mav  h.  1998.  the  Department  of 
the  Treasur\  s  Financial  Management 
Servic:e  (FMS)  issued  ,i  (m.ji  rule  (63  PR 
2nl.lfil  crmcerning  imp!'  nn  ntation  of 
the  adnunistrati\e  w ,igr  gai mshment 
provisions  in  sec  tiun  .31001(o)  of  the 
Debt  Collei  tion  lmpro\ement  Act  of 
199h  (DCIA).  Pub  L   104-134,  110  Stat. 
]321-:<58  (Apr  26,  1996),  codified  at  31 
U.S.C  3720D.  FMS  published  a 
technical  amendment  to  the  rule  on 
April  28.  1999  fh4  FR  22905).  which 
deleted  the  requirement  that  Federal 
agencies  issue  an  administrative  wage 
garnishment  order  on  agency  letterhead. 
The  recjuirement  to  issue  the  order  on  a 
form  prescribed  bv  the  Secretan'  of  the 
Treasury  remains  unchanged.  This  rule 
makes  further  technical  amendments  to 
the  regulations  concerning 
administrative  wage  garnishment, 
wlu(  h  are  <  ddified  at  31  CFR  285,11. 

Tethnir.al  .Amendments 

Section  285.  lllbl     Scope 

In  ti  285.1 1(b)(3).  the  citation  to  the 
Federal  (Claims  Collection  Standards 
(FC;CS)  is  updated  to  reflect  the  revised 
FCCS  published  on  November  22,  2000 
(B.'i  FR  70.190).  The  revised  FCCS  are 
found  at  31  CFR  parts  900-904. 

Sf-rtinii  2H5. 1  lid     Definitions 

In  «?  285.11(c),  th<'  term  "certificate  of 
service"  is  replac  ed  witii  the  term 


ed  \\  ]!! 
e\idence  of  service.    ( 


iifi  ruling 


<  hanges  are  made  in  !i<5  ^85.1  hedJ)  and 
28.5  lUg)(3).  Unlike  a  certificate  of 
service,  evidence  of  ser\'ice  does  not 
need  to  be  in  the  form  of  a  document 
signed  b\  an  agency  official.  The 
purpose  of  evidence  of  service  is  the 
same  as  that  of  the  certificate  of  service. 
that  is,  to  ret, on  <'\ideni  >•  t)i,it  a 
do(  ument  has  been  sent  ti>  t!ie  debtor  or 
employer  for  wage  garnishment 
purposes   H\  idem  e  oi  ser\i(  e  mav  be 
retain(>d  eiectroiiKalK  or  otherwise,  so 
long  as  the  manner  of  retention  is 
sufficient  lor  evidentiHr\  [;iirposes. 


Section  285.1  Ugj 
Ordrr 


Wugt'  Garnishment 


Setlion  285.11(g)(1)  is  anirnd.'d  to 
( larify  the  time  frame  within  w  hi;  h  an 
agencN  is  required  to  iNvm   .i  w  -yr 
garnishment  order  .ifter  ^'-iKimi:  notice 
to  the  debtor  of  the  agency  s  intent  to  do 


so.  While  agencies  are  encouraged  to 
issue  the  wage  garnishment  order 
within  the  30  day  time  period 
suggested,  nothing  in  this  rule  is 
intended  to  imply  that  anv  wage 
garnishment  order  issued  after  such  30 
day  period  is  invalid. 

Section  285.11(g)(2)  is  amended  to 
allow  the  wage  garnishment  order  to 
contain  either  the  signature  of,  or  the 
image  of  the  signature  of,  the  agency 
official  authorized  to  issue  the  wage 
garnishment  order.  For  purposes  of  this 
rule,  the  lack  of  an  original  signature  on 
the  wage  garnishment  order  does  not 
necessarily  prove  that  the  agency  did 
not  authorize  the  wage  garnishment 
order.  Evidence  of  such  approval  to 
garnish  a  debtor's  wages  may  be 
retained  by  the  agency  electronically  or 
otherwise,  so  long  as  the  manner  of 
retention  is  sufficient  for  evidentiar%' 
purposes.  Employers  must  comply  with 
a  wage  garnishment  order  that  contains 
an  original,  or  image  of  an  original, 
sicnafurr 

Kegulalor\  Aiialssis 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866,  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  provisions  of 
the  Regulatory  Flexibility  Act  do  not 
apply, 

Spe(  lal    \n.il\  sis 

FMS  IS  promulgating  this  final  rule 
without  opportunity  for  prior  public 
c;omment  and  without  a  delayed 
effective  date  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (the  "APA").  FMS  has  determined 
that  a  comment  period  and  a  delayed 
effective  date  are  unnecessan^  because 
nothing  in  this  rule  impacts  the  rights 
or  obligations  of  debtors  or  changes  the 
authorities  under  which  Federal 
agencies  collect  debt 

list  of  Suhjerts  in  31  (  f  K  I'.ui  J85 

.•\ciinmistraii\ (■  praciK  e  anu 
procedure.  Claims,  Debts,  Garnishment 
of  wages.  Hearing  and  appeal 
proredurev  ^al^ri""- Wages. 

Authorit)  and  issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  285.11  is  amended  as 
follows: 

PART  285— DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  Of 
1996 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 
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Authority:  26  I'.S.C.  6402;  31  L'.S.C.  321. 
3701,  3"n'  3716.  3720.^.  3720B.  3720D:  E.O. 
nOlQ    1  CFR,  1996  Comp..  p.  216. 

2  Section  285  1 1  is  amended  by 
revising  paragraphs  (b)(3).  (c),  (e)(3),  and 

(g)  to  rpaci  as  follows: 

285. 11     Administrative  wage  garnishment. 


;'h:  Scnpf 


I 


(3)  Nothing  in  this  section  precludes 
the  compromise  of  a  debt  or  the 
suspension  or  termination  of  collection 
action  in  accordance  with  applicable 
law.  See.  for  example,  th"  Federal 
Claims  Collection  Standards  (FCCS),  31 
CFR  parts  y00-q04 

(cj  Definition^  A-  '.l^tM^  in  this  section 
the  following  definitifin--  >hall  apply: 

.4gpnrv  means  -i  lit^parfnit-nt.  agency. 
court,  court  adininistratue  office,  or 
instrumentality  in  the  executive. 
judicial,  or  h'gislative  branch  of  the 
Federal  Government,  including 
government  f  orporations.  For  purposes 
of  this  section,  agency  means  either  the 
agency  that  administers  the  program 
that  save  rise  to  the  debt  or  the  agency 
that  pursues  recoverv'  of  the  debt. 

Businfss  day  means  Monday  through 
Fridav   For  purposes  of  computation. 
the  last  (lav  of  the  period  will  be 
included  unless,it  is  a  Federal  legal 
holidav 

Dav  means  {  alendar  (itU    For 
purposes  of  {  omputatum.  the  last  dav  of 
the  period  will  he  incliuied  unless  it  is 
a  Saturday,  a  Sunda\    or  a  Federal  legal 
holida\ 

Debt  or  clnim  means  anv  amount  of 
monev.  funds  or  propert\'  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  Tnited  States  bv  an  individual, 
includintj  debt  administ'Ted  bv  a  third 
partv  as  an  agent  for  'he  Federal 
Government. 

Delmqurnt  nontax  debt  means  any 
nontax  debt  that  has  not  been  paid  by 
the  date  specified  in  the  agency's  initial 
written  demand  for  pavment,  or 
applicable  agreement   unless  other 
satisfac:tor\  payment  arrangements  have 
been  made  For  purposes  of  this  section, 
the  terms  ■(iebt"  and  "claim"  are 
s\non\nious  and  refer  to  delinquent 
nont.cx  debt 

De/.)/')r  means  an  imiividual  who  owes 
a  delincjuent  nontax  debt  to  the  United 
States 

D/spf»s7j/),V  ftav  inediis  that  [i.irt  of  the 
debtor's  compensation  (in(  luding,  but 
not  limited  to.  salary,  bonuses. 
( r)mmissions.  and  vacation  pay)  from  an 
employer  remainint;  after  the  deduction 
of  health  insurance  prenuuins  and  any 


amounts  required  by  law  to  be  withheld. 
For  purposes  of  this  section,  "amounts 
required  by  law  to  be  withheld"  include 
amounts  for  deductions  such  as  social 
security  taxes  and  withholding  taxes, 
but  do  not  include  any  amount  withheld 
pursuant  to  a  court  order. 

Emp/oyer  means  a  person  or  eutit\' 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  hut  is  nfU 
limited  to.  State  and  local  Governments. 
but  does  not  include  an  agency  of  the 
Federal  Government. 

Evidence  of  service  means 
information  retained  by  the  agency 
indicating  the  nature  of  the  document  to 
which  it  pertains,  the  date  of  mailing  of 
the  document,  and  to  whom  the 
document  is  being  sent.  Evidence  of 
service  may  be  retained  electronically  so 
long  as  the  manner  of  retention  is 
sufficient  for  evidentiary  purposes. 

Garnishment  means  the  prticess  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paving  of  those  amounts  to  a  creditor  in 
satisfaction  of  a  withholding  order 

Withholding  order  means  any  order 
for  withholding  or  garnishment  of  pay 
issued  by  an  agency,  or  judicial  or 
administrative  body.  For  purposes  of 
this  section,  the  terms  "wage 
garnishment  order"  and  "garnishment 
order"  have  the  same  meaning  as 
"withholding  order 
***** 

(e)  Notice  requirements. 

***** 

(3)  The  agency  will  retain  evidence  of 
service  indicating  the  date  of  mailing  of 
the  notice. 

***** 

(g)  Wage  garnishment  order  11) 
Unless  the  agency  receives  information 
that  the  agency  believes  justifies  a  delay 
or  cancellation  of  the  withholding  order. 
the  agency  should  send,  by  first  class 
mail,  a  withholdine  order  t(i  the  debtor's 
employer: 

(i)  Within  30  days  after  the  debtor 
fails  to  make  a  timely  request  for  a 
hearing  (i.e..  within  15  business  days 
after  the  mailing  of  the  notice  described 
in  paragraph  (e)(1)  of  this  section),  or. 

(ii)  If  a  timely  request  for  a  hearing  is 
made  by  the  debtor,  within  30  days  after 
a  final  decision  is  made  bv  the  agency 
to  proceed  with  garnishment,  or. 

(iii)  As  soon  as  reasonably  possible 
thereafter. 

(2)  The  withholding  order  sent  to  the 
employer  under  paragra[)h  (g)(1)  of  this 
section  shall  be  in  a  form  prescribed  by 
the  Secretary  of  the  Treasury.  The 
withholding  order  shall  contain  the 
signature  of,  or  the  image  of  the 
signature  of,  the  head  of  the  agency  or 


his/her  delegatee.  The  order  shall 
contain  only  the  information  necessary 
for  the  employer  to  comply  with  the 
withholding  order.  Such  information 
includes  the  debtor's  name,  address, 
and  social  security  number,  as  well  as 
instructions  for  withholding  and 
information  as  to  where  payments 
should  be  sent. 

(3)  The  agency  will  retain  evidence  of 
service  indicating  the  date  of  mailing  of 
the  order, 
***** 

Dated:  September  28.  ^1)1)1 
Richard  L.  Gregg. 

IFR  Doc.  01-25602  Filed  10-11-01:  8:45  ami 

BILLING  CODE  4810-3S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4140a:  FRL-707&-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  Located  in  the  Philadelphia- 
Wilmington-Trenton  Area;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule, 

summary:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EP.^  is  withdrawing 
the  direct  final  rule  approving  revisions 
which  establish  reasonably  available 
control  technology  (R.-\CT)  requirements 
for  eight  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  NO\)  located  in  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area,  hi  the  direct 
final  rule  published  on  August  31.  2001 
(B6  FR  45933),  EPA  stated  that  if  it 
received  adverse  comment  by  October  1, 
2001 .  the  rule  would  be  withdrawn  and 
not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Catizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  August  31. 
2001  (66  FR  45954).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

DATES:  The  direct  final  rule  is 
withdrawn  as  of  October  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  at  (215)  814-2108. 
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List  of  Subjects  in  40  CFR  Part  52 

Enxironinental  pnitoction.  Air 
pollutinn  control.  Hydrocarbons. 
Incorporation  by  rpfercncc.  Nitrogen 
dioxidf.  Ozone.  Reporting  and 
recordkeeping  requirements. 

I)-i;-(i:  October  3   2001. 
Thomas  C.  Voltaggio, 
\(  tinii  Ri-ffinnnl  Aclministrator.  Region  III. 

PART  52— [AMENDED] 

§52.2020     [Amended] 

Accordingly,  the  additioii  of 
t;  52.2O20(c:)(174)  is  withdraw  n  as  of 
October  11,  2001. 
|FR  Doc.  01-2.=i.S48  Filed  10-10-01;  8:45  am] 

BILLING  CODE  6560-5(KP 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-^118a:  FRL-7079-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Nine  Individual 
Sources  Located  in  the  Philadelphia- 
Wilmington-Trenton  Area;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Environmental  l^rotectinn 
Agen(.\  (EPAl, 

ACTION:  Withdrawal  ol  direct  bnal  rule, 

summary:  Due  to  receipt  of  a  letter  of 

adverse  comment.  EP.^  is  withdrawing 
the  direct  final  rule  approving  revisions 
which  establish  reasonablv  available 
control  technology  (RA(T)  requirements 
for  nine  major  sources  of  \olatiie 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  \'{)x)  located  in  the 
Philadelphia-VVilmington-Trentr)n 
(jztme  nonattainnient  area.  In  the  direct 
final  rule  published  on  August  :?1.  2001 
(BH  PR  4.5928).  EPA  stated  that  if  it 
received  ad\erse  conmient  b\-  (IcIobiT  1, 
2001.  the  rule  would  be  withdrawn  and 
not  take  effect.  EPA  subsequentlv 
received  ad\erse  comments  from  the 
Citizens  for  Pennsvlvania  s  Future 
(PennFuture).  EPA  will  .iddress  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
attion  also  published  on  .Xugust  31. 
2001  (00  FR  A'^953).  EPA  will  not 
institute  a  second  comment  [jeriod  on 
this  action 

DATES:  The  direct  final  rule  is 
withdrawn  as  of  October  J 1.  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A,  I-'rankford  at  (215)  814-2108. 


List  of  Subjects  in  40  CFR  Part  52 

En\iri)nmental  protection.  Air 
pollution  (  cntrcl.  Hydrocarbons, 
!ncorporat!iin  h\  reference,  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recortfkctping  requirements. 

Dated:  Octobers,  2001, 
Thomas  C.  Voltaggio, 

Artinti  Ri'fiinnal  Administrntor,  Region  III. 

PART  52— [AMENDED] 

§52.2020     [Amended] 

Accordingly,  the  addition  of 
t;  ,52  2f)20(c)(184)  is  withdrawn  as  of 
October  11.  2001. 
IFR  Dfx:  01-25547  Filed  10-10-01;  8:45  am| 

BILLING  CODE  6560  M  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4148a:  FRL-7079-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  VOC  and  NO.  RACT 
Determinations  for  Ttiree  Individual 
Sources  Located  In  ttie  Ptilladelptiia- 
Wilmington-Trenton  Area:  Wittidrawai 
of  Direct  Final  Rule 

AGENCY:  Em  ir'iniiii'i;t,i!  Protection 
.\g(>nc A  fEI'.M 

ACTION:  Withdraw,!;  .  i  liirect  final  rule. 


summary:  Due  to  receipt  of  a  letter  of 
adverse  comment,  EP,^  is  w  ithdrawing 

the  dinvt  final  rule  a[)proving  revisions 
which  establish  riMsnnabU  a\'ailable 
(  ontrol  tec  tiiKilnux  (R.-\(T)  requirements 
for  three  nia|iu  >iiurc cs  of  volatile 
organic:  c ompiiuiuN    \()C)  and  nitrogen 
iixides  (  NO\)  loc  ateii  in  the 
I'hiladelphia-Wilmington-Trenton 
ozone  nonattainnient  area   In  the  direct 
final  rule  published  on  .August  31,  2001 
(bti  FR  459;{8).  EPA  stated  that  if  it 
rec  ei\pd  adverse  comment  In  October  1, 
2001.  the  rule  would  be  withdrawn  and 
not  take  efiec  t   I.PA  subsequently 
rtMcutnl  adverse  comments  from  the 
Citizens  for  Penns\  hanias  Future 
(PennFuture)   EP.-\  will  address  the 
(  nmments  rm  eived  ;n  a  subsequent 
final  ac  tion  h.ised  upf)n  the  proposed 
action  .dso  publisheil  mi  .\ugust  31, 
2001  (00  FR  4,5M-)4,i   liW  will  not 
institute  a  second  comment  period  on 
this  action 

DATES:  The  direc  I  tinal  rule  is 
withdrawn  as  ot  ()c:tober  11,  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  ,\   I'Vanklord  at  i21a;  hH-  2  108. 


List  of  Subiecls  in  4ii  (  I  K  I'.irl  52 

imvirunrnentai  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3.  2001. 
Thomas  C.  Voltaggio. 

Ariins  Rr'^inr.n]  Arimini'.-tmtor,  Region  III. 

PART  52— (AMENDED; 
§62,2020     :Amenaea, 

Accordingly,  the  addition  of 
§  52.2020(c)(i82)  is  withdrawn  as  of 
October  11.2001. 
|FR  Doc.  01-2554fi  Filed  10-10-01:  8:45  ami 

WLUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ105-O04S    fRL    7063-11 

Approval  and  Promulgation  of 
Implementation  Plans   Arizona— 
Maricopa  Nonattainment  Area    PM    10 

AGENCY:  hnvirunmenlal  I'rulectiun 
\:"nr\-  (EPA). 

ACTION   Final  rule. 


summary:  EPA  is  approving  under  the 
Clean  Air  Act  (CAA  or  Act),  as  a 
revision  to  the  Arizona  State 
Implementation  Plan  (SIP),  a  general 
permit  rule  that  provides  for  the 
expeditious  implementation  of  best 
management  practices  (BMPs)  to  reduce 
particulate  matter  (PM-10)  from 
agricultural  sources  in  the  Maricopa 
County  (Phoenix)  PM-10  nonattainment 
area.  EPA  is  approving  the  general 
permit  rule  as  meeting  the  "reasonablv 
available  control  measure"  (RACM) 
requirements  nf  the  Act. 

EFFECTIVE  DATE    November  13,  2001. 
ADDRESSES:  "i  ou  can  inspwt  copies  of 
Ui>    idiiiiiiistrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street.  San 

Francisco,  CA  94105-3901. 
Environmental  Protection  Agency.  Air 

Docket  (6102).  Ariel  Rios  Building. 

1200  Pennsylvania  Avenue.  NVV.. 

Washington  DC  20460. 
Arizona  Department  of  Environmental 

Quality.  Library.  3033  N.  Central 

Avenue.  Phoenix.  Arizona  85012. 
FOR  FURTHER  INFORMATION  CONTACT;  |()hn 
I  iigvarsky.  Air  Dni.sioii,  L..S. 
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Environmental  Prritectifin  Aeencv.  FPA 
Region  9,  75  Hdwthornt'  .Strin-t  (AIR2). 
San  Francisco.  CA  94105.  (415)  744- 
1286  or  un^-arsky.lohn^.epa.gnv  This 
dncument  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Web 
paae  at  http//i\-w\v. epa.gov/regionOy/ 
air 

SUPPLEMENTARY  INFORMATION 
I.  Background  i 

A  Air  Quality  Status 

Pnrtion.s  of  Maricopa  County  '  are 
designated  niinattainment  for  the  PM- 
10  national  ambient  air  quality 
standards  !N.\AQS)  -'  and  were 
originally  classified  as  "moderate" 
pursuant  to  section  ia8(a)  of  the  CAA 
56  FR  11101  (March  15,  1491).  On  Mav 
10.  1996,  EPA  reclassified  the  Maricopa 
County  PM-10  nonattainment  area  to 
"serious  '  under  CA.-\  section  188(b)(2i. 
61  FR  21372,  Havinii  been  reclassified, 
Phoenix  is  required  to  meet  the  serious 
area  requirements  in  CAA  section 
189(b). 

While  the  Ph-ienix  PM-IO 
nonattainment  area  is  currentlv 
classified  as  serious,  today's  action 
relates  onh  to  the  mo(ierate  area 
statutory  requirements  for  RACM. 
Mo\ve\er.  .Xrizona  devejuped  legislation 
and  a  general  permit  rule  applicable  to 
agricultural  sourt:es  of  f'M-lO  when  the 
area  had  .ilreadv  been  reclassified  to 
serious  There  fore  the  State's  focus  was 
on  the  seriou>  area  statutory 
requirements  for    best  available  control 
measures  "  (B.-\CM1  R.\CM  is  generally 
considered  to  be  a  subset  of  BACM,  As 
a  result,  in  order  to  evaluate  whether  the 
genera!  permit  rule  meets  the  IL^CM 
requirements  for  the  purpose  of  this 
rulemaking.  EPA  referred  to  portions  of 
the  State's  serious  area  SIP  submittal. ' 

S  C-L-A  Planning  Rpquirements  and 
EPA  Guidance 

The  air  quality  planning  requirements 
f(jr  PM-10  nonattainment  areas  are  set 
out  in  subparts  1  and  4  of  title  I  of  the 
('lean  An  .\i.\  Those  states  containing 
initial  moderate  PM-UJ  nonattainment 
areas  were  required  to  submit,  among 
other  things,  hv  November  15.  1991 
provisions  to  assure  that  RACM 


Maru.opH       .M-iricopa  County"  find  "Phoenix" 
are  used  interchangeably  throughout  this  Pinal  nile 
to  refer  to  the  nonattainment  area 

'  There  are  two  PM-10  NAAQS.  a  24-hour 
standard  and  an  annual  standard.  40  CFR  50.6 

^ 'Submittal  of  State  Implementation  Plan 
rt'vision  for  the  .Agricultural  Best  Management 
prtjgram  in  the  Maricopa  Oiunly  PMiu 
Vi)n<iltainmenl  .Area"  from  Jacqueline  E.  Schafer. 
Arizona  Department  of  Environmental  Quality 
I.ADEQ)  to  Laura  Yoshii.  EPA.  June  13.  2001.  See 
-il'.i   !he  proposal  for  todav>.  rulemaking  at  66  FR 
i4i'*8    14';q')-14BnO  flunc  29.  2001) 


iiiK  ludiiiu  such  reductions  in  emissions 
fmni  existing  sources  in  the  area  as  mav 
be  obtained  thi-ough  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  lie 
implemented  no  later  than  December 
10,  1993.  CAA  sections  1  ■■2(c)(1)  and 
189(a)(1)(C).  Since  that  deadline  ha.s 
passed,  EPA  has  concluded  that  the 
required  RACM/RAfiT  must  be 
implemented  "as  soon  as  possible" 
Delanevv.  EPA,  898  F.2d  687.  691  (9th 
Cir.  1990).  EPA  has  interpreted  this 
requirement  to  be  "as  soon  as 
practicable."  See  55  FR  41204.  41210 
(October  1.  1990)  and  63  FR  28898. 
28900  (May  27.  1998). 

EPA  has  issued  a  "General 
Preamble"-*  describing  EPA's 
preliminary  views  on  how  the  Agency 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  1  of  the  Act, 
including  tliose  state  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  provisions.  The 
methodology  for  determining  RACM/ 
RACT  is  described  in  detail  in  the 
General  Preamble  57  FR  13498.  13540- 
1,1541.  In  short  and  as  pertinent  here. 
EPA  suggests  starting  to  define  RAC'M 
with  the  list  of  available  control 
measures  for  fugitive  dust  in  .Kppendix 
Cl  to  the  General  Preamble  and  adding 
to  this  list  any  additional  control 
measures  proposed  and  documented  in 
public  comments.  Anv  measures  that 
apply  to  emission  sources  of  PM-U)  and 
that  are  de  minimis  and  any  measures 
that  are  unreasonable  for  technology 
reasons  or  because  of  the  cost  nf  the 
control  in  the  area  can  then  hi?  culled 
from  the  list.  In  addition,  potential 
RACM  may  be  culled  from  the  list  if  a 
measure  cannot  be  implemented  on  a 
schedule  that  would  advance  the  date 
for  attainment  in  the  area.  57  FR  13498, 
13560;  57  FR  18070,  18072  (April  28. 
1992). 

PM-10  nonattainment  areas 
reclassified  as  serious  under  section 
188(b)(2)  of  the  CAA  are  required  to 
submit,  within  18  months  of  the  area's 
reclassification,  SIP  revisions  providing 
for,  among  other  things,  the 
implementation  of  RACM  no  later  than 
four  years  from  the  date  of 
reclassification.  The  SIP  must  also 
provide  for  attainment  of  the  PM-10 
NAAQS  by  December  31.  2001.  unless 
EPA  grants  an  extension  of  that 
deadline.  See  CAA  sections  188(c)(2) 
and  (e).  ia9(b)  On  .August  16.  1994. 
EP.^  issued  an  Addendum  to  the 
General  Preamble  that  describes  the 


Agency's  preliminary  views  on  the  CAA 
provisions  for  serious  area  PM-10 
nonattainment  SIPs.  59  FR  41998.  The 
Addendum  provides  that  for  moderate 
PM-10  areas  reclassified  as  serious,  the 
R.ACM  requirements  are  carried  over 
and  elevated  to  a  higher  level  of 
stringency,  i.e..  BACM.  59  FR  41998. 
42009. 

II.  Proposed  Action 

In  Mav  1998,  Arizona  Governor  Hull 
signed  into  law  Senate  Bill  1427  (SB 
1427)  which  revised  title  49  of  the 
Arizona  Revised  Statutes  (ARS)  by 
adding  section  49-457.  This  legislation 
established  an  Agricultural  Best 
Management  Practices  (BMP) 
Committee  that  was  required  to  adopt 
by  rule  bv  lune  10,  2000.  an  agricultural 
general  permit  specifying  BMPs  for 
regulated  agricultural  activities  to 
reduce  PM-10  emissions  in  the 
Maricopa  PM-10  nonattainment  area. 
ARS  49-457. A-F.  Subsection  M  of  ARS 
49-457  provided  for  the  initiation  of 
BMP  implementation  through  the 
commencement  of  an  education 
program  bv  June  10.  2000. 

On  September  4.  1998,  the  State 
submitted  ARS  49-457  to  EPA  for 
inclusifm  in  the  Arizona  SIP  as  meeting 
the  RACM  requirements  of  CAA  section 
189(a)(1)(C).  On  June  29.  1999.  EPA 
approved  ARS  49—457  as  meeting  the 
RACM  requirements  of  the  C,\A.  64  FR 
34726."' 

Pursuant  to  ARS  49-457.  the 
Agricultural  BMP  Committee  adopted 
the  agricultural  general  permit  and 
associated  definitions.  (?ffecti\'e  May  12. 
2000,  at  Arizona  Administrative  Code 
(.•\AC)  RI8-2-610.  "Definitions  for  Rl8- 
2-611."  and  611.  "Agricultural  PM-10 
General  Permit;  Maricopa  PMlO 
Nonattainment  .■Xrea  "  (collectively. 
general  permit  rule).  On  lulv  11.  2000. 
the  State  submitted  AAC  R18-2-610 
and  611  to  EPA  as  a  revision  to  the 
Arizona  SIP.*' 

On  lune  29.  2001,  EPA  proposed  to 
approve  ACC  R18-2-610  and  611  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  sections  1 10(a)  and 
189(a)(1)(C).  EPA  also  concluded  that  its 
proposed  approval  of  ACC  R18-2-610 
and  61 1  meets  the  requirements  of  CAA 
section  110(1).  66  FR  34598. 


*  Siv  "State  Implenienlation  Plans;  General 
Preamble  for  the  Implementation  of  Title  1  of  the 
Clean  Air  .Act  Amendments  of  1990.    (C^ncral 
Preamblel  57  FR  13498  (April  Ifi   1992)  and  57  FR 
18070  (April  28.  1992) 


•  I-iir  furfhiT  Infiirmalum  on  thi>  It'gisldtioii  and 
it-,  ri'ldtiun>hip  to  the  historv  of  PM-10  planning  in 
ihi'  Fhoeniv  area,  see  EPA  s  proposed  action.  66  FR 
J4S48,  14599 

'■  In  evaluating  this  submittal.  EPA  relied  on 
information  submitted  on  lune  13,  2001  by  the  State 
as  part  nf  its  seninis  area  PM-10  plan  for  Phoenix; 
Sulimittrtl  of  Stale  Implementation  PLin  revision 
for  the  ,Agri(;ultural  Best  Managenient  program  in 
the  Maricopa  t^ountv  PM/,,  N'onaltainment  Area" 
from  |a(;rjupline  E  S(  hater  .ADEQ.  to  Laura  Yoshii. 
EPA    lune  1 J    2001 
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III.  Comments  on  Proposed  Ru'e  and 
EPA  Responses 

EPA  rf'(  ('i\('d  two  cnmment  letters  f)n 
its  proposed  Hction.  The  comments  were 
submitted  b\-  Dan  TheJander.  ('hairnidii! 
(Jtivernor's  .Agricultural  Best 
Management  Practices  Committee  and 
loy  E.  Herr-Cardillo.  Arizona  Center  for 
Law  in  the  Public  Interest  (ACI.Pli   Mi 
Thelander  expressed  the  BMP 
Committee's  support  for  EPA's  proposed 
appro\al  of  the  general  permit  and 
listed  th<'  factors  and  Hmitation'-  that  the 
Committee  addressed  during  thi' 
development  o!  the  general  permit 
ACLPI   in  a  lulv  30.  2001  letter,  oppo^e,s 
Ei'.\'>  proposed  action  EP.-\  resfionds  to 
.\C.LPI's  comments  below 

Cninnn-nt:  ACLP]  contends  that  the 
ueneral  permit  rule  fails  to  meet  the 
refjuirement  of  CAA  section  172(c)(1) 
that  SIPs  for  nonattainment  areas  "shall 
[iioxide  for  the  implementation  of  all 
reasonabh  a\-ailahle  control  measures." 
.\CLP!  ( laims  that  the  rule  fails  to  meet 
this  requirement  because  the  BMP 
f 'oinmittee  identified  a  variety  of  clearlv 
available  and  feasible  control  measures 
that  are  included  in  the  rule  a-  BMP-., 
but  nnlv  requires  commerc  lal  farmers  to 
implement  one  BMP  from  each  of  three 
categories.  .As  a  result.  .ACLP!  (  laiins. 
the  farmer  determines  which  B.MP  Will 
!>e  implemented  without  any  limiting 
parameters;  and  oniv  one  BMP  is 
retjuired  under  each  (:ategor\  e\  en 
where  the  implementation  of  more  than 
one  would  be  technologically  and 
economically  feasible,  a  result  clearh 
prohibited  b\-  the  C.A.A  and  EP.A  policy 

Response,  .As  rebnant  to  today's 
a(  tion.  .Arizona's  obligation  under  the 
f^.A.A  is  to  provide  for  the 
implementation  of  FLACM  for  the 
agricultural  sfiurce  categor\    '  In  order  to 
meet  this  obligation,  the  State  had  to 
determine  what  requirement  would  be 
not  nnlv  technologically  and 
economically  feasible  but  also 
reasonable  for  controlling  this  .source 
(  ategory  in  the  Phoenix  area 

Tbis  determination  was  particularly 
challenging  gi\en  the  variety, 
complexity  and  jjractical  realities  of 
farming  in  the  Phoenix  area,  in  its 
proposed  action  un  the  general  pernni 
rule  and  accompanying  technical 
support  document  (TSD).  EPA 
explained  the  multi-year/multi-partv 
process  for  developing  the  BMPs 
ultimately  adopted  by  the  BMP 
Committee.  5pp  6G  FR  34598,  34B01.  As 
a  result  of  the  diversity  and  constraints 
of  farming  operations,  the  Committee 


concluded  that  farmers  need  flexibility 
to  tailor  PM-10  (  ontj-ols  to  their 
particular  ( ire  umstances  and  that 
mandating  a  single,  specific  control  for 
each  individual  farm  activity  would  be 
unreasonable.  The  (Committee  did, 
however,  determine  that  it  could 
subdivide  farming  operations  in 
Maru  opa  into  three  distinct  categories 
for  'he  purposes  of  developing  the 
appropriate  controls.  As  a  result,  the 
Committee  created  a  menu  of  control 
options  from  which  the  farmer  must 
select  a  minimum  of  one  for  each  of  the 
tillage  and  har\est.  cropland  and 
noncropland  categories. 

EP.A  (.(incurs  with  the  Committee's 
assessment  and  consequently  proposed 
that  the  requirement  to  implement  at 
least  one  control  from  a  list  of  control 
options  for  each  of  three  categories  of 
operations  constitutes  a  reasonable 
control  requirement  for  the  agricultural 
siv  tor  in  th"  Phoenix  area. 

.A  !■  ijuif'  nient  that  an  individual 
source  select  one  control  method  from 
a  list,  but  allowing  the  source  to  select 
which  is  most  appropriate  for  its 
situation,  is  a  common  and  accepted 
pra(  tice  for  the  control  of  dust.  For 
example,  in  its  PM-10  federal 
implementation  plan  (PIP)  for  Phoenix. 
EP.A  ponnulgated  a  R.\CM  rule 
applicable  to.  among  other  things, 
unpaved  parking  lots,  unpaved  roads 
and  vacant  lots.  The  rule  allows  owners 
and  operators  to  choose  one  of  several 
listed  control  methods  (pave,  apply 
chemical  stabilizers  or  applv  gravel).  40 
CFR  S2  128(d).  In  the  case  of  the  FIP. 
those  siib|ei  t  to  the  fugitive  dust  rule 
were  given  a  i  hoice  of  control  methods 
in  order  to  accommodate  their  financial 
circumstances.  See  also  South  Coast  Air 
Qua!it\  Management  District 
(.SCAQMD)  Rule  40.-?  (providing  for 
ilternative  compliance  mechanisms  for 
the  (  ontrol  of  fugitive  dust  from 
earthinoving.  disturbed  surface  areas. 
unpaved  roads  etc.);  and  SCAQMD  Rule 
1 18t)  (requiring  owners/operators  of 
c:ertain  unpaved  road-  tiie  option  to 
pave,  chemically  stabilize  or  iii'-f.ill 
signage,  speed  humps  or  mainiain 
roadwa\  s  to  inhibit  speeds  greater  than 
15  mph).  EP.A  proposed  to  appro\(> 
these  SC.AQMD  rules  as  meeting  the 
RACM  and  or  B.A(~M  requinnntuits  of 
the  CAA  on  August  11.  1998  (tv!  FK 
42786)  and  took,  final  action  ajipn  i\  iiu.; 
them  on  De(  ember  9   1998  ifvA  !"K 
[17784)/' 


^  ^.■\.■rthl•^■^^   ,is  Kl'.\  -.Liti'il  in  th,.  prefmsi.,! 
rnli'in.ikini;   H'.\  tx-licM's  Ih.it  llif'  eeiitTfil  piTinil 
riilr  t,ii  .  \i  (••■(l^  t[i<'  R.ACM  ri'ijiiiri'miiits  of  llip 
(  A.\    >rt  bb  IK  34598,  J4()03. 


'  .s.  r  .il.s,,  Kl'.\  N  approval  of  MahcopH  County 
Iruiriinm.Mital  ,Ser\i(es  D«?par1nnml  (MCE.SD)  Rule 
no  .IS  nnftinf;  Ihr  R.^C;M/B.^CM  rcquircmenis  (62 
!  K  4185h  .^uijList  4,  1997)  and  EPA's  proposal  to 
■jj)prii\  c  upiialed  Rule  310  and  MCESD  Rule  310.01 
ds  mcclinK  the  same  requirements  (65  FR  19964. 
April  13.2000). 


Allowing  sources  the  discretion  to 
choose  from  a  range  of  specified  options 
is  particularly  important  for  the 
agricultural  sector  because  of  the 
variable  nature  of  farming.  As  a 
technical  matter,  neither  EPA  nnr  the 
State  is  in  a  position  to  dictate  what 
precise  control  method  is  appropriate 
for  a  given  farm  activity  at  a  given  time 
in  a  given  locale.  The  decision  as  to 
which  control  method  from  an  array  of 
methods  is  appropriate  is  best  left  to  the 
individual  farmer.  Moreover,  the 
economic  circumstances  of  farmers  varv 
considerably.  As  a  result,  it  is 
imperative  that  flexibility  be  built  into 
any  PM-10  control  measure  for  the 
agricultural  source  category  whether 
that  measure  is  required  to  meet  the 
RACM  or  BACM  requirements  of  the 
Act. 

Comment:  ACLPI  states  that  the  CAA 
expressly  provides  that  all  RACM  must 
be  implemented  by  December  10.  1993. 
citing  CAA  sections  172(c)(1)  and 
189(a)(1)(C).  Citing  Delanev  v.  EPA.  898 
F.  2d  687,  691  (9th  Cir.  1990),  ACLPI 
contends  that  since  that  deadline  has 
passed,  RACM  must  be  implemented 
"as  soon  as  possible."  ACLPI  states  that 
the  general  permit  rule  does  not  require 
implementation  of  a  single  BMP  until 
December  31 ,  2001  and  that  this  is 
clearly  too  little  too  late  under  the  CAA 

Response:  EPA  addressed  this  issue  in 
its  proposed  approval  of  the  general 
permit  rule  by  explaining  that  CAA 
section  189(a)(1)(C).  as  interpreted  by 
the  Agency  under  the  current 
circumstances,  requires  the 
implementation  of  RACM  as  soon  as 
practicable.  EPA  further  explained  that 
the  Agency  addressed  Arizona's 
requirements  regarding  the  timing  of  the 
implementation  of  the  BMPs  in  its  final 
approval  of  ARS  49-457.  64  FR  34726 
(June  29,  1999),  It  is  that  enabling 
legislation  that  dictates  the  December 
31,  2001  deadline.  The  general  permit 
rule  simply  carries  out  its  mandate  by 
reiterating  the  statuton'  deadline.  66  FR 
34598.  34600.  Therefore.  ACLPI.  if  it 
wi.shed  to  contest  the  issue  of  whether 
the  December  31 .  2001  deadline  meets 
the  Delnney  test,  should  have 
challenged  that  rule  on  that  basis. 
Nevertheless.  EPA  briefly  explains  the 
reasoning  for  its  conclusion  below. 

In  1996.  the  State  of  Arizona 
conducted  a  field  study  (known  as  the 
microscale  study)  of  PM-10  sources  at 
various  monitoring  sites  in  Phoenix. 
Following  the  study,  the  results  were 
modeled  and  formed  the  basis  for  the 
State's  "Plan  for  Attainment  of  the  24- 
hour  PM-10  Standard-Maricopa  County 
Nonattainment  Area.  "  Mav  1997 
(microscale  plan).  It  was  at  that  time 
that  the  State  first  discovered  that 
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agricultural  activities  did  in  fact 
constitute  significant  sources  of  PM-lli 
in  Phoeni.x,  and  thus  required  measures 
to  control  them.  Because  it  did  not 
provide  for  the  expeditious 
implementation  of  reasonahlv  and  best 
available  control  measures  for  these 
agricultural  sources,  EPA  disapproved 
the  microscale  plan  for  that  purpose.  62 
FR418.=56  (August  4.  1997) 

One  vear  after  disapproving  the 
microscale  plan.  EPA  issued  a  final  FiP 
that  addressed,  among  other  things, 
PM-10  emissions  from  agricultural 
sources  in  Phoenix   In  the  FIP.  KP.\ 
promulgated  an  enforceable 
commitment,  codified  at  40  CFR  52.127, 
to  adopt  and  begin  implementing 
RACM  for  agricultural  fields  and  .^p^^ns 
bv  lune  2000  6^  PR  4132h.  4H51) 
(.August  3.  1998). 

In  developing  the  FIP.  EPA  initially 
e\aluate(i  rules  in  the  South  Coa.st  Air 
Basin,  the  i)nl\  »'\isting  agru  ultural 
control  measures  for  PM-IU  in  the 
countn    However,  agricultural  sources, 
unlik^•  man\  ■itationar.'  sources  which 
can  have  manv  (. uinmon  design  features, 
whether  located  in  California  or  New 
(ersev.  varv  bv  factor'^  such  as  regional 
climate,  stjil  tvpe.  growing  season,  crop 
type,  water  availabilitv.  and  relation  to 
urban  renters  Therefore  each  PM-10 
agricultural  strategy  is  necessarily  based 
on  local  circumstances.  With  respect  to 
Phoenix  and  the  South  Coast,  EP.A 
determined  that  the  two  areas  differ  in 
a  number  of  key  characteristics.  Based 
on  this  initial  screening.  EPA  decided 
that  it  wriuld  not  be  responsible  to 
propose  tht'  SC.-\QMD  rules  at  that  time 
because  the  .Agencv  i  ould  not 
reasonablv  conclude  that  their 
implementation  would  in  fact  result  in 
air  qualitv  benefits  for  the  Mtuicopa 
nonattainment  area 

As  a  result  of  this  conclusion.  EP,-\ 
initiated  a  stakeholder  process  to 
develop  RACM  in  the  form  of  BMPs  for 
Phoenix  that  eventuallv  ini  luded 
ADEQ.  MCESD.  the  Natural  Resources 
Conservation  Service  of  the  U.S. 
Department  of  Agriculture,  the 
Maricopa  -Association  of  Go\emments. 
the  Maricopa  Farm  Bureau.  .Arizona 
Farm  Bureau  Federation,  the  University 
of  .Arizona  and  others  Following 
numerous  meetings  and  discussions, 
EPA  concluded  that  the  most  feasible 
approach  for  the  FIP  would  be  the 
.Agenf:y's  commitment  to  de%'elop  and 
implement  the  BMPs  on  an  expeditious 
schedule  For  a  more  detailed 
discussion  of  EP.A's  efforts  to  develop 
R^ACM  for  agricultural  sources  in 
Phoenix,  see  EPAs  FIP  proposal  at 
15920.  159.36  (April  1,  1998)  and  the 
accompanying  technical  support 
document 


.As  discussed  above,  on  lune  29,  1999. 
F'P.A  withdrew  the  FIP  commitment  and 
appro\ed  in  its  place  ,ARS  49—457 
which  embodies  a  commitment  to  adopt 
by  rule  by  lune  10.  200U  a  general 
permit  specifving  BMPs  The  statute 
also  provides  for  the  initiation  of  a 
public  education  program  by  lune  10, 
2000  and  sets  a  final  deadline  of 
December  31.  2001  for  farmers  to 
complv  with  the  BMPs  In  its  proposed 
approval  of  ARS  49-457.  EPA  reiterated 
its  reasons  for  concluding  that  the 
implementation  schedule  was  as 
expeditious  as  practicable: 

In  general,  EPA  believes  that  because 
agricultural  sources  in  the  United  States  vary 
bv  factors  such  as  regional  climate,  soil  type, 
growing  season,  crop  type,  water  availabilitv 
and  relation  to  urban  centers,  each  P.\I-1U 
agricultural  strategy  is  uniquely  based  on 
local  circumstances.  Furthermore.  EPA 
determined  that  the  goal  of  attaining  the  PM- 
10  standards  in  Maricopa  County  with 
respect  to  agricultural  sources  would  be  best 
served  by  engaging  all  interested 
stakeholders  in  a  joint  comprehensive 
process  on  the  appropriate  mix  of 
agricultural  controls  to  implement  in 
Maricopa  County.  EPA  stated  its  belief  that 
this  process,  despite  the  additional  time 
needed  to  work  through  it.  will  ultimately 
result  in  the  best  and  most  cost-effective 
controls  on  agricultural  sources  in  the 
County. 

In  the  FIP  notices.  EPA  also  explained  its 
intention  to  meet  its  RACM  commitment  by 
developing  and  promulgating  BMPs.  Civen 
the  number  of  potential  BMPs.  the  varietv  of 
crops  types,  the  need  for  stakeholder  input. 
and  the  time  necessary  to  develop  the  BMPs 
into  effective  control  measures.  EPA  believes 
that  the  adoption  and  implementation 
schedule  in  the  FIP  is  as  expeditious  as 
practicable  and  meets  the  Act's  189(a)(1)(C) 
requirement. 

63  PR  71815.  71817  (December  30. 
1998)  EPA  concluded  that  the 
commitment  in  ARS  49-^57  was 
superior  to  that  in  the  FIP  because  it 
contains  more  substance  and  greater 
procedural  detail,  and  provides  a  final 
implementation  deadline.  Id.'' 

The  BMPs  havt^  now  been  adopted 
and  EP.A  is  lodav  approving  the  general 
permit  rule  into  the  Arizona  PM-10  SIP 
for  Phoenix  Thus  the  December  31. 
2001  final  implementatiim  deadline  will 
short Iv  be  federallv  enforceable.  Given 
that  (1)  agricultural  sources  had  never 
been  regulated  anywhere  in  the  country 
except  southern  California;  (2) 
agricultural  sources  vary  considerably 
based  on  a  number  of  factors;  and  (3) 
EPA  and  ADEQ  lacked  expertise  in 
farming  (  onditions  and  practices.  EPA 
believes  that  under  five  years  from 


'  In  its  final  approval  of  ARS  49-457.  EPA  also 
responded  to  ACLPI's  comment  claiming  that  the 
implementation  schedule  is  not  sufficiently 
expeditious.  64  FR  34726.  34729. 


ground  zero  to  final  implementation  is 
a  considerable  accomplishment  and 
meets  the  Delaney  test. 

Comment:  ACLPl.  quoting  from  the 
"Technical  Support  Document  for 
Quantification  of  Agricultural  Best 
Management  Practices,"  Final  Draft, 
URS  Corporation  and  Eastern  Research 
Group,  Inc..  November  1.  2000,  charges 
that  because  the  general  permit  rule  fails 
to  require  any  specific  control  measures, 
and  leaves  it  entirely  to  the  permittee  to 
determine  which  BMPs  will  be 
implemented,  there  is  no  way  that  the 
State  can  know  or  meaningfully  predict 
what  the  effect  of  the  rule  will  be. 
ACLPl  claims  that,  as  a  result,  any 
estimated  emissions  reduction  is 
entirely  speculative  and.  thus, 
inadequate  under  the  CAA. 

Response:  The  PM-10  emission 
reductions  attributable  to  the  BMPs  are 
not  at  issue  in  this  rulemaking  Here. 
EPA  is  merely  determining  whether  the 
general  permit  rule  meets  the  general 
SIP  requirements  of  CAA  section  110(a) 
and  w^hether  that  rule  represents, 
pursuant  to  CAA  section  189(a)(1)(C)  a 
"reasonablv  available"  hnrl  of  control 
and  is  scheduled  to  be  implemented  as 
expeditiously  as  practicable.  EPA  will 
consider  the  quantification  of  the 
emission  reductions  from  the  general 
permit  rule  in  its  forthcoming  actions  on 
the  State's  reasonable  further  progress 
and  attainment  demonstrations  in  its 
serious  area  plan  submittals. 

Comment:  ACLPl  comments  that  the 
State  has  proposed  to  revise  the  SIP  to 
include  the  general  permit  rule  as  both 
a  control  and  a  contingency  measure. 
Citing  C:AA  section  172(c){'9)  and  a 
proposed  EPA  action  on  a  Washington 
SIP.  ACLPl  states  that  it  makes  no  sense 
to  denominate  the  rule  as  a  contingency 
measure. 

Response:  This  comment  is  also 
beyond  the  scope  of  today's  rulemaking 
because  EPA  is  not  acting  on  the  general 
permit  rule  as  meeting  the  Act's 
contingency  measure  requirements.  EPA 
will  address  this  issue  in  its 
forthcoming  actions  on  the  State's 
serious  area  PM-10  plan  for  the  Phoenix 
area. 

rv.  Final  Action 

For  the  reasons  discussed  above  and 
in  the  proposed  rulemaking,  EPA  is 
approving,  under  CAA  section  110(k)(3), 
ACC  R18-2-610  and  611,  the  general 
permit  rule,  as  meeting  the  requirements 
of  CAA  sections  110(a)  and  189(a)(1)(C). 
Moreover.  EPA  has  concluded  that  its 
approval  of  ACC  R18-2-610  and  611 
meets  the  requirements  of  section  110(1) 
because  the  general  permit  rule 
strengthens  the  Arizona  PM-10  SIP  for 
the  Maricopa  County  nonattainment 
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area  by  providing  specific  BMPs  in 
place  of  the  commitment  to  adopt  BMPs 
in  ARS  49-457.  The  general  permit  rule 
is  also  consistent  with  the  development 
of  an  overall  plan  capable  of  meeting  the 
CAA's  PM-10  attainment  requirements. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
wiJl  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibilitv 
Act  (5  U.S.C.  601  et  seq)   Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  f)r  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merelv 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997)  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
njle  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary'  consensus 
standards  (V'CS),  EPA  has  no  authoritv 


to  disapprove  a  SIP  subniissidn  tor 
failure  to  use  \'C.S  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  (^lean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  Februar>'  7.  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessarv 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affected  conduct  EP.^  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15.  1988)  by  examinui^;  th.' 
takings  implications  nf  the  rul"-  m 
accordanc:e  with  the    .\ttornev 
General's  Supplemental  (Guidelines  for 
the  Evaluation  of  Risk  and  .Avoidance  of 
Unanticipated  Takings  '  issued  under 
the  executive  order  This  rule  does  not 
impo.se  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501  etseq.). 

The  Congressional  Review  Act,  5 
use  SoTpf  spq..  as  added  bv  the  Small 
Business  Regulatorv  Enf()n>'ment 
Fairness  .^ct  of  199H,  t^ciifrall;  provides 
that  before  a  rule  nia\  takt-  rffct  t.  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  informaticm  to  the  United 
States  Senate,  the  1  nited  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  ma|or  rule  cannot  take  effei  t 
until  60  days  after  it  is  published  in  the 
Federal  Register  This  rule  is  not  a 
"major  rule"  as  defined  b\  '■>  \'  S  C 
804(2). 

Under  section  307(h)(1)  of  the  CAA 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  10.  2001    Filing  a 
petition  for  reconsideration  b\  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judic  ial  re\  lew  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  re\iew  ma\  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  ac  tion  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  CAA 
section  3n7fh)(2) 


List  of  Subjects  in  40  CKR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  bv 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  10.  20(J1. 
Mike  Schulz. 
Acting  Regional  Administrator.  Region  IX 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

\uthorifv  42  use  7401  ef  seq 
Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

§52  120     Identification  ot  plan 

«  »  •  «  * 

(c)*    *    * 

(98)  Plan  revisions  were  submitted  on 
)uly  11.  2000  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Administrative  Code 
Rl  8-2-610  and  Rl  8-2-611  effective 
May  12,  2000. 

***** 

(B)  (Reserved) 

(FR  Doc.  01-25549  Filed  10-10-01;  8  45  am) 

BILLING  CODE  6560  MX  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42CFRPart  51d 
RIN  0930-AA09 

Substance  Abuse  and  Mental  Health 
Services  Administration:  Mental  Health 
and  Substance  Abuse  Emergency 
Response  Criteria 

AGENCY;  Substance  Abuse  and  Mental 

Health  ServH  es  .Administration 
iS.'XMHSA).  HHS. 
ACTION:  interim  final  rule. 


SUMMARY:  Section  3102  of  the  Children's 
He„]t)i  Art  of  2000,  Pub.  L.  106-310. 
amend>  section  501  of  the  Public  Health 
Senice  (PHS)  Act  (42  U.S.C  290aa)  to 
add  a  new  subsection  (m)  entitled 

Emergency  Response."  This  newly 
enacted  subsection  501  (m)  authorizes 
the  Secretar>'  to  use  up  to.  but  no  more 
than.  2.5%  of  all  amounts  appropriated 
under  Title  V  of  the  PHS  Act.  other  than 
those  appropriated  under  Part  C.  in  each 
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fiscal  year  to  make  "noncompetitive 
grants,  contracts  or  cooperative 
agreements  to  public  entities  to  enable 
such  entities  to  address  emergency 
substance  abuse  or  mental  health  needs 
in  local  communities  " 

Because  Congress  believed  the 
Secretary-  needed  the  ability  to  respond 
to  emergencies,  it  exempted  anv  grants, 
contracts,  or  cooperative  agreements 
authorized  under  this  section  from  the 
peer  review  process  otherwise  required 
by  section  r,04  of  the  PHS  .Act.  See 
section  501(m)ili  of  the  PHS  Act. 
Instead,  the  Secretary'  is  to  use  an 
objective  review  process  by  establishing 
objective  criteria  to  review  applications 
for  funds  under  this  authority. 

Pursuant  to  Public  Law  106-310.  the 
Secretary  is  required  to  establish,  and 
publish  in  the  Federal  Register,  criteria 
for  determining  when  a  mental  health  or 
substance  abuse  emergency  exists.  In 
this  interim  final  rule,  the  Secretary  sets 
out  these  criteria,  as  well  as  the 
intended  approach  for  implementing 
this  new  mental  health  and  substance 
abuse  emergency  response  authority. 
The  Secretarv'  invites  public  comments 
on  both  the  criteria  and  the  approach 
described  in  this  interim  final  rule, 
DATES:  This  regulation  is  effective  on 
October  11,  2001   Written  comments 
must  be  received  on  or  before  December 
10, 2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Judith  B  Braslow.  Deputy 
Associate  .Administrator  for  Policv  and 
Program  Coordination.  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  Room  12C- 
06.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857 
Submit  comments  on  the  information 
collection  requirements  to  the  (Mfice  of 
Information  and  Regulatory  .Affairs, 
Office  of  Management  and  Budget  .New 
Executive  Office  Building,  725  17th  St 
NW.  Washington  DC  20503,  Attention: 
Desk  Officer  for  SAMHSA. 
FOR  FURTHER  INFORMATION  CONTACT: 
ludith  B   Braslow,  Deputv  .Associate 
.Administrator  for  Policv  and  Prf)gram 
Coordination.  Substance  .Abuse  and 
Mental  Health  Ser\'ices  .Administration 
(S.AMHSA).  (301)443-4111. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Health  and  Human 
Ser\ices  (the  Department)  has  been 
called  upon  in  recent  vears  to  play  an 
increasingly  active  leadership  role  in 
responding  to  the  behavioral  health 
needs  that  arise  as  the  result  of  both 
natural  and  human-caused  emergencies 
and  disasters.  To  date,  the  grant 
assistance  rendered  bv  the  Substance 


.Abuse  and  Mental  Health  Services 
.Administration  (SAMHSA)  has  been 
limited  primarily  to  crisis  counseling 
ser\'ices  in  the  aftermath  of 
Presidentiallv  declared  disasters. 
Through  an  interagency  agreement  with 
the  Federal  Emergency  Management 
Agency  (FEMA).  SAMHSAs  Center  for 
Mental  Health  Services  fCMHS) 
provides  technical  assistance,  training, 
consultation,  and  grant  monitoring  for 
the  Crisis  Counseling  Assistance  and 
Training  Program  ((X]P).  which  is 
authorized  through  the  Robert  T 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Public  Law  100-707, 
Section  416.  and  implementing 
regulations  (44  CFR  206.171).  This 
jointly-administered  program  allows 
States  to  apply  for  Federal  support  for 
services  to  ameliorate  the  mental  and 
emotional  crises  and  their  subsequent 
psychological  and  behavioral  conditions 
resulting  from  a  major  disaster.  The 
services  provided  through  the  FEM^A/ 
CMHS  Crisis  Counseling  Assistance  and 
Training  Program  remain  a  cornerstone 
of  the  Federally-supported  mental 
health  response  to  Presidentially- 
declared  disasters.  However.  Congress 
recognized  the  need  to  expand 
emergency  services  to  include  both 
mental  health  and  substance  abuse 
needs,  whether  or  not  a  Presidential 
disaster  is  declared  under  the  above 
authority. 

To  help  address  these  needs  the 
Secretary,  through  S.AMHSA.  was  given 
the  mandate  to  develop  a  new 
emergency  grant  program  under  its 
recent  reauthorization  legislation,  which 
was  signed  into  law  on  October  17. 
2000.  Pub,  L,  106-310  Section  3102  of 
this  law  adds  a  new  subsection,  entitled 
Emergency  Response"  to  section  501  of 
the  Publu  Health  Service  fPHS)  Act. 
This  newly  enacted  subsection  enables 
the  Secretary  to  use  a  small  portion  of 
funds  appropriated  each  fiscal  year  to 
make  "nimtdiiipetitive  grants,  contracts 
or  cooperative  agreements  to  public 
entities  to  enable  such  entities  to 
address  emergency  substance  abuse  or 
mental  health  needs  in  local 
communities."  This  Interim  Final  Rule 
establishes  procedures  by  which  the 
Department  mav  provide  these  funds. 

This  new  authority  permits  the 
Department  to  respond  in  emergency 
situations  when  behavioral  health  needs 
overwhelm  State.  Tribal  or  local 
resources,  and  other  resources  are 
unavailable.  Because  of  the  urgent 
necessity  of  assuring  a  Federal  response 
capacity  in  emergency  situations,  the 
Secretary  is  issuing  an  interim  final 
rule,  which  will  allow  the  Secretary, 
through  SAMHSA.  to  respond 


immediately  under  emergency 
circumstances. 

In  implementing  this  new  authority, 
the  Department  is  placing  an  emphasis 
on  coordination  among  Federal  funding 
entities.  In  order  to  avoid  duplication  of 
services,  the  Department  will  coordinate 
closelv  with  other  Federal  agencies  that 
may  provide  funding  support  for 
behavioral  health  services  in  emergency 
situations.  These  other  funding  sources 
include  the  Readiness.  Response  and 
Recovery  Directorate  within  the  Federal 
Emergency  Management  Agency 
(FEMA).  the  Safe  and  Drug  Free  Schools 
Program  within  the  U.S.  Department  of 
Education,  the  Office  for  Victims  of 
Crime  (OVC)  within  the  U,S. 
Department  of  Justice,  the  National 
Transportation  Safety  Board  (NTSB) 
within  the  U.S.  Department  of 
Transportation,  the  Emergency 
Response  Program  within  the 
Environmental  Protection  Agency 
(EPA),  the  Bureau  of  Indian  Affairs 
(BIA)  within  the  U.S.  Department  of  the 
Interior,  the  Animal  and  Plant  Health 
Inspection  Service  within  the  U.S. 
Department  of  Agriculture,  and  the 
Indian  Health  Service  (IHS)  within  the 
U.S.  Department  of  Health  and  Human 
Services.  The  funds  identified  for  use 
under  this  Interim  Final  Rule  are 
considered  "funds  of  last  resort"  and 
may  not  be  used  to  supplant  or  replace 
other  existing  funds.  Therefore,  we  view 
this  new  authority  as  an  important 
adjunct  to  the  existing  authority  to  make 
"Mental  HeaUh  Crisis  Counseling 
Grant"  awards  to  States  because  we  are 
able  to  fund  different  types  of  services 
beyond  crisis  counseling. 

Summary  of  Regulation 

Emergency  Criteria 

This  Interim  Final  Rule  identifies 
noncompetitive,  objective  conditions 
and  criteria  the  government  will  use  to 
expedite  the  allocation  of  funds.  In 
establishing  the  criteria  used  to 
determine  whether  an  emergency  exists, 
we  have  described  the  following 
minimum  elements:  (1)  Existing  State. 
Tribal  and  local  systems  for  mental 
health  and/or  substance  abuse  services 
are  overwhelmed  or  unable  to  meet  the 
existing  mental  health  or  substance 
abuse  needs  of  the  local  community  at 
issue;  and  (2)  this  inability  to  meet  the 
mental  health  and/or  substance  abuse 
service  needs  of  a  local  community  is 
the  direct  consequence  of  a  clear 
precipitating  event.  This  precipitating 
event  must  have  a  sudden,  rapid  onset 
and  a  definite  conclusion,  such  as  a 
natural  disaster  (such  as  a  hurricane, 
tornado,  storm,  flood,  earthquake,  fire, 
drought,  or  other  natural  catastrophe),  a 
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technological  disaster  (such  as  a 
chemical  spill,  a  major  industrial 
accident,  or  a  transportation  accident). 
or  a  criminal  act  (such  as  a  domestic  act 
of  terrorism,  a  hostage  situation,  or  an 
incident  of  mass  violence  including 
school  shootings  and  riots)  and  result  in 
significant  death,  injury,  exposure  to 
life-threatening  circumstances, 
hardship,  suffering,  loss  of  property,  or 
loss  of  community  infrastructure  (e.g.. 
loss  of  treatment  facilities,  staff,  public 
transportation  and/or  utilities,  or 
isolation  from  services):  and  (3)  no  other 
local.  State.  Tribal  or  Federal  funding  is 
available  to  adequately  address  the 
specific  level  of  need  resulting  horn  the 
precipitating  event  and  resulting 
emergency  mental  health  and/or 
substance  abuse  service  needs  of  the 
impacted  community. 

Eligible  Applicants 

Eligible  applicants  are  limited  to 
public  entities,  which  are  defined  in  the 
rule  as  any  State,  any  political 
subdivision  of  a  State,  any  Federally 
recognized  Indian  tribal  government  or 
tribal  organization.  Eligibility  is 
restricted  to  public  entities  as  required 
by  the  authorizing  legislation. 

Types  of  Awards 

Eligible  applicants  may  apply  to  the 
Secretary-  for  either  of  two  types  of 
substance  abuse  and  mental  health 
emergency  response  grants:  Immediate 
awards  and  Intermediate  awards.  The 
former  are  designed  to  be  funded  up  to 
$50,000,  or  such  greater  amount  as 
determined  by  the  Secretary-  on  a  case- 
by-case  basis,  and  are  to  be  used  over 
the  initial  90-day  period  commencing  as 
soon  as  possible  after  the  precipitating 
event;  the  latter  awards  require  more 
documentation,  including  a  needs 
assessment,  other  data  and  related 
budgetary  detail.  The  Intermediate 
awards  have  no  predefined  budget  limit. 
Typically,  Intermediate  awards  would 
be  used  to  meet  systemic  mental  health 
and/or  substance  abuse  needs  during 
the  recovery  period  following  the 
Immediate  award  period.  Such  awards 
may  be  used  for  up  to  one  year,  with  a 
possible  second  year  supplement  based 
on  submission  of  additional  required 
information  and  data. 

Application  Procedure 

Applications  for  Immediate  awards 
must  be  submitted  on  a  form  that  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  and 
include  the  following  information:  a 
certification  by  the  State's  chief 
executive  officer  that  a  mental  health  or 
substance  abuse  emergency  exists,  as 
well  as  a  written  statement  setting  out 


the  basis  for  the  certification:  a  bripf 
program  plan  describing  needs:  an 
estimate  of  the  number  of  people  tn  br 
served  and  the  geographical  area  to  be 
served:  a  description  of  the  types  of 
services  to  be  provided:  a  budget 
justifying  the  amount  of  the  request: 
other  required  certifications  included  in 
the  application:  and  such  other 
pertinent  information  the  Secrptar\"  mav 
require. 

The  Department  is  requiring  that  the 
certification  of  the  mental  health  or 
substance  abuse  emergency  is  made  h\- 
the  States  chief  executive  officer,  rather 
than  from  a  local  government,  based  on 
the  governors  pxperience  and  expertise 
in  disaster  declarations  gleaned  from  the 
FEMA  grants.  In  addition,  the 
Department  believes  that  it  is  important 
to  have  high-level  certification  so  that 
any  available  State  funds  can  be 
allocated  to  the  emergpnc\  in 
accordance  with  the  conditions  of  this 
grant  However,  it  is  important  to  note 
that  although  the  certification  must  be 
obtained  from  the  chief  executive  office. 
local  governments  are  eligible  to  seek 
the  grant  and  must  sign  the  application 
as  the  responsible  fiscal  p<irty. 

The  Department  encourages 
applicants  to  submit  the  application  to 
the  single  state  agency  for  Alcohol  and 
Drug  abuse  and/or  the  State  mental 
health  program  for  comments 

.Applications  for  Intermediate  awards 
must  be  submitted  on  a  form  that  has 
been  approved  by  the  OMB.  and  inc  lucie 
the  following  infonnation:  if  the 
applicant  has  not  applied  previously  for 
an  Immediate  award,  a  certification  hv 
the  State's  chief  executive  officer  that  a 
mental  health  or  substance  abuse 
emergency  exists,  as  well  as  a  wTitten 
statement  setting  out  the  basis  for  the 
certification,  an  application  submission 
date  within  three  months  of  the  date  of 
the  event  that  precipitated  the  mental 
health  or  substance  abuse  emergency 
(unless  waived  by  the  Secretar>).  a 
detailed  and  comprehensive  assessment 
of  need,  demographics  specific  to  the 
number  of  people  to  be  served,  a 
description  of  the  services  that  were 
provided  up  to  the  date  of  the 
submission  of  the  Intermediate  award 
application,  the  geographical  area  to  be 
served,  a  detailed  implementation 
program  plan  and  related  time  line, 
including  a  description  of  outreach  tn 
special  population  groups  affected  by 
the  crisis,  a  budget  justify'ing  the 
amount  of  the  request  for  personnel, 
equipment,  supplies,  travel,  training. 
data  collection  and  any  technical 
assistance  required,  and  any 
information  that  has  changed  since  an 
Immediate  application  was  submitted,  if 
one  was  submitted. 


()hlf'(  tivf  CnttTui  for  Application 

Evaluation 

Applications  for  both  Immediate  and 
Intermediate  grants  will  be  evaluated 
using  the  following  objective  criteria:  (1) 
Documentation  of  need,  (2)  plan  of 
senices.  and  (3)  organizational 
capability   in  assessing  documentation 
of  need,  the  applicant  needs  to 
demonstrate  that  the  mental  health  and/ 
nr  substance  abuse  needs  are  a  direct 
result  of  the  precipitating  event:  identify 
any  high  risk  groups  or  populations 
with  special  concerns  that  may  impact 
the  delivery'  of  services  [e.g..  children, 
adolescents,  older  adults,  ethnic  and 
cultural  groups,  lower  income 
populations):  and  clearly  document  that 
no  other  local,  State,  Tribal  or  Federal 
funding  sources  are  available  to  address 
the  need.  An  adequate  plan  of  services 
must  clearly  identify  the  types  of 
services  to  be  provided  [e.g.,  outreach, 
crisis  counseling,  public  education  on 
stress  management  and  crisis  mental 
health,  public  education  on  substance 
abuse  prevention,  information  and 
referral  services,  short  term  substance 
abuse  or  mental  health  prevention  and/ 
or  treatment  services);  strategies  for 
targeting  those  identified  as  needing 
sen.'ices.  including  high  risk  groups  or 
populations  with  special  concerns 
identified  m  the  needs  assessment; 
appropriate  training  to  be  provided  to 
staff  to  assure  that  sGr\'ices  are 
appropriate  to  the  crisis  situation  and 
the  plans  for  community  recovery; 
quality  control  methods  in  place  to 
assure  appropriat(>  services  to  the  target 
population,  staff  support  mechanisms 
that  are  available,  and  plans  for 
coordination  of  ser\'ices  with  key  local, 
State.  Tribal  and  Federal  partners 
involved  in  addressing  the  precipitating 
event  [p.g  .  emergency  management 
agencies,  law  enforcement,  education 
agencies,  public  health  agencies. 
agricultural  extension  agencies. 
environmenldi  agencies,  and  other 
agencies  active  in  crisis  response).  In 
assessing  organizational  capability,  the 
applicant  needs  to  demonstrate  a  history 
of  ser\'ice  delivery  to  the  target 
population  within  the  defined  service 
area  for  the  program.  The  budget 
submitted  must  provide  sufficient 
Uistificatinn  and  demonstrate  that  it  is 
consistent  with  the  documentation  of 
need  and  plan  of  services.  Finally, 
SAMHSA  mav  consult  with  other 
Federal  agencies  responsible  for 
responding  to  crisis  incidents,  to  ensure 
that  these  are    funds  of  last  resort  " 

The  Department  is  soliciting  formal 
comments  on  this  Interim  Final  Rule  in 
order  to  assure  thai  the  proposed 
criteria,  procedures  and  requirements 
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are  responsi\'P  and  address  the  needs, 
issues  and  cfincf^rns  of  potential 
grantees,  and  the  public  at  large. 

fustificdtmn  for  Interim  Final  Rule 

The  Department  has  decided  to  issue 
this  document  as  an  Interim  Final  Rule 
with  an  immediate  effective  date  as  well 
as  a  comment  period  of  Bf)  davs  after 
publication  in  the  Federal  Register  It  is 
the  Department  s  \iew  that  good  cause 
exists  that  notice  and  f  omment  are 
"impracticable.  *   *   *  or  contrary  to  the 
public  interest  "  5  I'S.C  553(b)(B).  We 
maJce  this  finding  for  the  following 
reasons: 

The  purpose  of  the  statute  is  to 
provide  funding  for  noncompetitive 
grants  to  public  entities  to  enable  such 
entities  to  address  emergency  substance 
abuse  or  mental  health  needs  in  local 
communities,  in  light  of  the  current 
emergency  situations  with  respect  to  the 
terrorist  attacks,  it  has  been  determineci 
that  a  delay  for  the  purpose  of  comment 
and  the  effective  date  would  be  contrary 
to  the  public  interest.  Although  we  are 
malcing  the  rule  effective  immediately 
without  first  obtaining  public  comment, 
we  are  providing  for  a  60-day  comment 
period  after  publication  Thus,  should 
we  receive  any  significant  comments 
that  would  cause  us  to  revise  this  rule 
in  any  way.  we  will  be  able  to  do  so. 

Executive  Order  12866:  Economic 
Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  provide  the 
greatest  net  benefits  (including  potential 
economic,  environmental,  public  health. 
safety  distributive  and  equity  effects). 
We  have  determined  that  the  rule  is  not 
a  "significant  regulatory  action"  under 
Section  3(0  of  the  Executive  Order  Thi-^ 
rule  does  not  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more, 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 


program^   'i  \\v  rights  and  obligations  of 
recipients  thtTuof.  or  raise  no\  el  legal  or 
policy  issues.  Therefore,  this  interim 
final  rule  does  not  require  an 
assessment  of  the  potential  costs  and 
benefits  under  Section  6(a)(3)  of  that 
Order  and  thus  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act{5 
U.S.C,  chapter  6)  requires  that 
regulatory  actions  be  anahzed  to 
determine  whether  they  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  this  is  not  a    major" 
rule  under  the  Regulat(jry  Flexibility 
Act  of  1980,  and  that  it  will  not  have  an 
effect  on  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  any  given  year 
This  rule  contains  no  Federal  mandates 
for  State,  tribal,  or  local  governments  or 
for  the  private  sector. 

Executive  Order  13132:  Federal j';m 
Implications 

Executive  Order  13132.  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implir:ations.  We  reviewed  the  rule  as 
required  under  the  Order  and 
determined  that  it  does  not  have  any 
federalism  implications.  This  rule  will 
not  have  an  effect  on  the  .States  or  on  the 
di-^trihution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


Paperwork  Reduction  Act  of  1993 

This  Interim  Final  Rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  L^.S.C,  3,507(d)),  The  title, 
description  and  respondent  description 
of  the  information  collections  are  shown 
in  the  following  paragraphs  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  re\ievving 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Emergency  Response  Grants 
Regulations — 42  CFR  part  51 

Description:  This  rule  implements 
Section  501  (m)  of  the  Public  Health 
Ser\-ice  Act  (42  U.S.C,  290aa).  which 
authorizes  the  Secretary  to  make 
noncompetitive  grants,  contracts  or 
cooperative  agreements  to  public 
entities  to  enable  such  entities  to 
address  emergency  substance  abuse  or 
mental  health  needs  in  local 
communities.  The  rule  establishes 
criteria  for  determining  that  a  substance 
abuse  or  mental  health  emergency 
exists,  the  minimum  content  for  an 
application,  and  reporting  requirements 
for  recipients  of  such  funding. 

Description  of  Respondents:  State, 
local  or  tribal  governments 

Response  Burden  Estimates:  This 
program  will  be  an  approved  user  of  the 
PHS-5161  application  form,  approved 
by  OMB  under  control  number  0920- 
0428,  The  quarterly  financial  status 
reports  in  42  CFR  51d, 10(a)(2)  and  (b)(2) 
are  as  permitted  bv  45  CFR  92, 41(b);  the 
final  program  report,  financial  status 
report  and  final  voucher  in  42  CFR 
51d, 10(a)(3).  51d, 10(b)(3),  and 
51d, 10(b)(4)  are  in  accordance  with  45 
CFR  92.50(b).  Information  collection 
requirements  of  45  CFR  part  92  are 
approved  by  OMB  under  control 
number  0990-0169,  The  following  table 
presents  annual  burden  estimates  for  the 
information  collection  requirements  of 
this  regulation. 


42  CFR  citation  and  type  of  application 


Numt)er  of  re- 
spondents 


Response  ^'re- 
spondent 


Burden  per  re- 
sponse(Hrs  ) 


Total  burden 


51d  4(a)  and  51d  6(a)(2)  Immediate  awards— application  

51d  4(b)  and  51d  6(a)(2) — Intermediate  Awards— appiication     

5ld  10(a)(1) — Immediate   awards — mid-program   repon   as   part  of   Inter- 
mediate award  application        

51d  10(c) — Final  report  content    

Total  

'  This  burden  is  earned  under  OMB  control  number  0920-0428. 


3 
10 

2 

3 


M9) 
M30) 

6 
9 


15 
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As  required  by  section  3507(d|  of  the 
PIL\  the  .Secretary  has  submitted  a  cop\- 
of  the  information  collection 
requirements  in  the  interim  final  rule  to 
OMB  for  its  review  The  Secretary  has 
requested  emergency  review  and 
approval  of  this  information  collec:tinn 
and  OMB  has  approved  it  under  control 
number  0930-0229  through  03/31  2002 

Comments  on  the  infcjimation 
collection  requirements  are  specificalh 
solicited  in  order  to:  (1)  Evaluate 
whether  the  collection  of  information  is 
necessary  for  the  proper  performanc  e  of 
DHH.S's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  evaluate  the  acicuracv  of 
DHHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  oi  the 
methodology  and  assumptions  used.  (3) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  and 
(4)  minimize  the  burden  of  the 
collection  of  information  on  those  \\  ho 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informati(m  technology. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB  (address  above)  Comments  to 
OMB  are  best  assured  of  having  their 
full  effect  if  OMB  receives  them  by 
November  13.  20ai    This  does  not  aff(H  t 
the  deadline  for  the  public  to  comment 
to  DHHS  on  the  pr(jposed  regulation. 

Expcutivp  Order  1.1175  Consultation 
und  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6.  2000)  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  bv 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications  '  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 


This  proposed  rule  does  not  have 
tribal  implications   It  will  not  have 
substantial  dinn  t  effects  on  tribal 
governments  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Expcuti\e  Order  13175. 

Today  s  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Inilian  tribes  and  tribal  organizations. 
The  rule  spec  ificalK  permits  Indian 
tribes  and  tribal  organizations  to  apply 
for  emergeni  \  mental  health  and 
substancf^  .ibuse  funding  m  ways  that 
are  similar  to  the  way  States  and  local 
governments  apply,  but  more  directly 
tailored  to  the  functioning  of  the  tribes. 
Thus.  Executive  Order  13175  does  not 
apph  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  our  policy  to 
promote  (  ommunications  between  the 
Department  and  tribes  and  tribal 
organizations.  \vt>  specifically  solicit 
additional  (  nminent  mi  this  proposed 
rule  from  trih<il  officials. 

List  of  Subjects  in  42  CFR  Part  .5  Id 

.'Xdnunistratne  pra(  ti(  c  .in.i 
procedure.  (Jrant  proyrains  ht',ii!h 
Health  facilities.  EmiTu.'iii  \  niniK  .u 
ser\ices.  Disaster  .is-,i-.t.,n.  ,■.  Mental 
health  pr^iur.inis,  Drui;  ^'lu^e.  Privacy, 
Reporting  and  rei:ordkeeping 
requirements. 

Dated:  September  20.  2001. 
Tonim\  (i,  Thompson. 

St'rrrtan 

For  the  reasons  stated  above,  the 
Department  of  Health  and  Human 
Services  adds  to  Subchapter  D  of  Title 
42  ("FR.  a  new  part  51d  to  read  as 

follows: 

PART  51d— MENTAL  HEALTH  AND 
SUBSTANCE  ABUSE  EMERGENCY 
RESPONSE  PROCEDURES 


Tld  1     T(i  what  does  this  subpart  apply? 

.Tld  2     Definitions. 

=ild  i     Who  is  eligible  for  an  award  under 

this  Mibpari  ' 
.'lid  4     What  infornidtiun  is  required  in  the 

application? 
51d  5     How  is  an  emergency  determined  to 

exist  ' 
.Side     How  will  funding  applications  be 

evaluated  and  awarded'' 


Sld.r     What  are  the  luiutaliuii.s  uii  how 

award  funds  may  be  used? 
51  d. 8    Which  other  HHS  regulations  apply 

to  these  awards? 
51d.9    What  other  conditions  apply  to  these 

awards? 
51d.lO    What  are  the  reporting 

requirements? 

\ulh<iritv:42  U.S.C.  290aa(m). 

§.^ld1     To  what  does  this  Subpart  apply? 

1  hf  ii'giiiaiious  111  uus  sunpan  apply 
to  grants  that  enable  public  entities  to 
respond  to  needs  in  local  communities 
created  by  mental  health  or  substance 
abuse  emergencies,  as  authorized  under 
section  501(m)  of  the  Public  Health 
Service  Act  (42  T  S.C.  290aa(m)}. 

§51d.2    Definitions. 
As  used  in  this  part: 

Federally  recognized  Indian  Tribal 
government  means  the  governing  body 
of  any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Native  village  as  defined 
in.  or  established  pursuant  to.  the 
Alaska  Native  Claims  Settlement  Act  (43 
U.S.C.  1601  et  seq),  which  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians: 

Immediate  award  means  a  short  term 
award  of  up  to  $50,000.  or  such  greater 
amount  as  determined  by  the  Secretary 
on  a  case-by-case  basis,  to  address  the 
immediate  needs  resulting  from  a 
mental  health  or  substance  abuse 
emergency.  Such  funding  may  be 
provided  for  a  period  of  up  to  90  days. 

Intermediate  award  means  an  award 
intended  to  meet  the  more  ongoing 
needs  resulting  from  a  mental  health  or 
substance  abuse  emergency  than  is 
possible  under  an  Immediate  award, 
intermediate  awards  may  fund  up  to  one 
year  of  services,  although  in  some 
exceptional  circumstances,  and  to  the 
extent  that  funding  is  available,  such 
funding  may  be  continued  for  an 
additional  period  of  up  to  one  year. 

Presidential  disaster  declaration 
means  a  declaration  pursuant  to  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 
Act).  42  U.S.C.  5121  et  seq. 

Public  entity  means  any  State,  any 
political  subdivision  of  a  State,  any 
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Federally  reroynizfd  Indian  tribal 
government  or  tribal  iirtjanization. 

Sfcrptan-  means  the  Secretary'  of 
Health  and  Human  Services  (HHS]  or 
any  other  officer  or  employee  of  that 
Department  t; i  whom  the  authority 
involved  ha>  been  delegated 

State  means  one  of  the  50  States,  the 
District  of  Columbia.  Guam,  the 
Commonvvt'alth  of  Puerto  Rico,  the 
Northern  Vtanana  Niands,  the  Virgin 
Islands.  American  .Samoa,  and  the  Trust 
Territory'  of  thf'  Pacific  Islands 

Tribal  nr^anizntiov  means  the 
recognized  governing  bodv  of  anv 
Indian  tribe;  any  legally  establishtni 
organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  bod\'  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  bv  such  nrnanization  and  whii  h 
includes  the  maximum  participatmn  nt 
Indians  in  all  phases  of  its  activities. 

§51d.3    Who  is  eligible  for  an  award  under 
ttiis  subpart? 

An  applicant  must  be  a  publit  cntitx 
as  defined  b\'  this  subpart,  .\ppli(,ant> 
are  eligible  for  either  or  both  Imm^^diate 
and  Intermediate  awards 

§51d.4     Wtiat  information  is  required  In  the 
application? 

(a)  Applicdtmn  for  Iinmediatf  Liwards: 
The  appUcation  is  to  contain  the 
following  information: 

(1)  A  cer1ifi(  ation  bv  the  State's  chief 
executive  officer,  or,  for  the  purposes  of 
a  Federally  ret  agnized  Indian  tribal 
government,  the  principal  ele(  ted 
official,  or  such  officer's  or  officials 
designee,  that  a  mental  health  or 
substance  abuse  emergency  exists,  as 
well  as  a  written  statement  setting  out 
the  basis  for  the  certification: 

(2)  A  brief  program  plan  descnhmu 
needs; 

(3)  An  estimate  of  the  number  of 
people  to  be  served  and  the 
geographical  area  to  be  served; 

(4)  A  description  of  the  types  of 
services  to  b*'  provided; 

(5)  A  budget  lustifving  the  amount  of 
the  request; 

(6)  Required  certificatirms;  and 

(7]  Such  (3ther  pertinent  information 
as  the  Secretary  ma\  require. 

(b)  Application  for  Intfrnifdiate 
awards  The  application  is  to  be 
submitted  on  an  OMB-approved 
applicatitm  form  and  (  ontain  the 
following 

(1)  If  the  apphcant  has  not  applii;d 
previously  for  an  Immediate  award,  a 
certification  bv  the  States  t  hief 
e.xecutive  officer,  or.  for  thf  purposes  of 
a  Federallv  recognized  Indian  tribal 
government,  the  principal  elec  ted 


official,  or  such  offi(  crs  or  official's 
designee,  that  a  mt'iital  health  or 
substance  abuse  emergency  exists,  as 
well  as  a  WTitten  statement  setting  out 
the  basis  for  the  certification; 

(2)  An  application  submission  date 
within  three  months  of  the  (fate  of  the 
event  that  precipitated  the  mental 
health  or  substance  abuse  emergenc:v.  as 
certified  in  accordance  with  3 id. 4(a)(1) 
or  (b)(1).  except  that  upon  the  request  of 
a  State,  the  Secretary  may  provide  a 
waiver  of  this  application  submission 
deadline  if  the  Secretary  determines 
there  is  good  cause  to  justify  the  waiver, 

(3)  A  detailed  and  comprehensive 
assessment  of  need: 

(4)  Demographics  specific  to  the 
estimated  number  of  people  to  be 
served; 

(5)  A  description  of  the  ser\ices  that 
were  provided  up  to  the  date  of  the 
submission  of  the  Intermediate  award 
application; 

(6)  The  geographical  area  to  be  served. 

(7)  A  detailed  implementation 
program  plan  and  related  time  line, 
including  a  description  of  outreach  to 
special  population  groups  affected  by 
the  crisis; 

(8)  A  budget  justifying  the  amount  of 
the  request  for  personnel,  equipment, 
supplies,  travel,  training,  data  c;ollection 
and  any  technical  assistance  required; 
the  budget  shall  include  an 
identification  of  the  resources  the 
applicant  is  able  to  commit  to  the 
project,  if  any,  including  an\'  in-kind 
contributions; 

(9)  Anv  information  that  has  changed 
since  an  Immediate  application  was 
submitted,  if  one  was  submitted;  and 

(10)  such  other  pertinent  information 
as  the  Secretarv'  mav  require 

(c)  Signature  on  Auard  Applii  ations 
The  application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  on  behalf  of  the 
applicant  the  obligations  imjiosed  by 
the  statute,  all  applicable  regulations. 
and  any  additional  (  onditions  of  the 
grant. 

§51d.5    How  is  an  emergency  determined 
to  exist? 

(a)  In  making  a  decision  as  to  whethi^r 
a  mental  health  or  substance  abuse 
emergencv  exists  for  purpcjses  of  section 
.501  (mj  of  the  PHS  Act.  the  Secretary. 
using  discretion,  will  consider  all 
relevant  factors,  but  at  a  minimum  the 
following  must  exist: 

(1)  Existing  State.  Tribal  and  local 
systems  for  mental  health  and/ or 
substance  abuse  services  are 
overwhelmed  or  unable  to  meet  the 
existing  mental  health  or  ^uhstan(:e 
abuse  needs  of  the  local  community  at 
issue;  and 


(2)  This  inability  to  meet  the  mental 
health  and/or  substanc:e  abuse  service 
needs  of  a  local  community  is  the  direct 
consequence  of  a  clear  precipitating 
event.  This  precipitating  event  must: 

(i)  Have  a  sudden,  rapid  onset  and  a 
definite  conclusion,  such  as: 

(A)  A  natural  disaster  (including,  but 
not  limited  to.  a  hurricane,  tornado, 
storm,  flood,  earthquake,  fire,  drought, 
or  other  natural  catastrophe);  or 

(B)  A  technological  disaster 
(including,  but  not  limited  to.  a 
chemical  spill,  a  major  industrial 
accident,  or  a  transportation  accident); 
or 

(C)  A  criminal  act  with  significant 
casualties  (including,  but  not  limited  to. 
a  domestic  act  of  terrorism,  a  hostage 
situation,  or  an  incident  of  mass 
violence  including  school  shootings  and 
riots);  and 

(ii)  Result  in  significant: 

(A)  Death. 

(B)  Injury, 

(C.)  Exposure  to  life-threatening 
circumstances. 

(D)  Hardship. 

(E)  Suffering. 

(F)  Loss  of  property,  or 

(G)  Loss  of  community  infrastruc;ture 
(eg,  loss  of  treatment  facilities,  staff, 
public  transportation  and/or  utilities,  or 
isolation  from  ser%'ices):  and 

(3)  No  other  local.  State.  Tribal  or 
Federal  funding  is  available  to 
adequately  address  the  specific  level  of 
need  resuhing  from  the  precipitating 
event  and  resulting  emergency  mental 
health  and/or  substance  abuse  service 
needs  of  the  impacted  community, 

(b)  In  making  a  determination  that  a 
mental  health  or  substance  abuse 
emergency  exists,  the  Secretary  will 
consider  the  certification  and  written 
statements  provided  in  accordance  with 
§5ld. 4(a)(1)  or  (b)ll).  and  other 
information  independentlv  available  to 
the  Secretary, 

(c)  Once  the  Secretar\-  determines  that 
a  mental  health  or  substance  abuse 
emergency  exists,  the  Secretary  may 
exercise  discretion  to  make  awards  to 
enable  public  entities  to  respond  to  the 
emergency,  within  the  limits  of  hinds 
available. 

§  51  d.6    How  will  applications  be  evaluated 
and  awarded? 

(a)  In  assessing  applicati(ms  for 
funding,  the  Secretary  will  utilize  the 
following  criteria. 

(1)  Documentation  of  .\eed.  Applicant 
has  demonstrated  mental  health  and/or 
substance  abuse  needs  directly  resulting 
from  the  precipitating  event.  The 
precipitating  event  is  clearly  identified 
along  with  information  regarding  its 
impact.  Applicant  has  identified  any 
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high  risk  groups  or  populations  with 
special  concerns  that  may  impact  the 
delivery  of  services  (e.g..  children, 
adolescents,  older  adults,  ethnic  and 
cultural  groups,  lower  income 
populations).  This  documentation  of 
need  shall  include  the  extent  of 
physical,  psychological  and  social 
problems  observed,  and  a  description  of 
how  the  estimate  of  the  number  of 
people  to  be  served  was  made. 
Applicant  has  clearly  documented  that 
no  other  local,  State,  Tribal  or  Federal 
funding  sources  are  available  to  address 
the  need. 

(2)  Plan  ofSenices.  Applicant  has  a 
clear  plan  of  services  to  address 
documented  needs  within  a  defined 
geographic  area  and  in  a  specified  time 
period.  The  plan  of  services  is 
appropriate  to  the  type  of  grant 
requested  [e.g.,  Immediate  or 
Intermediate)  and  specifically  addresses 
the  needs  of  any  high  risk  groups  or 
populations  with  special  concerns 
identified  in  the  assessment  of  need 
The  plan  of  services  clearly  identifies 
the  following: 

(a)  The  types  of  ser.ices  to  be 
provided  [fg..  outreach,  crisis 
counseling,  public  education  on  stress 
management  and  crisis  menial  health, 
public  education  on  substance  abuse 
prevention,  information  and  referral 
services,  short  term  substance  abuse  nr 
mental  health  prevention  and'or 
treatment  ser\  ices); 

(b)  Strategies  for  targeting  those 
identified  as  needing  senices,  including 
high  risk  groups  or  populations  with 
special  concerns  identified  in  the  needs 
assessment: 

(c)  Appropriate  training  to  be 
prcnided  to  staff  to  assure  that  services 
are  appropriate  to  the  crisis  situation 
and  the  plans  for  community  recovery; 

(d)  Quality  control  methods  in  place 
to  assure  appropriate  services  to  the 
target  population; 

(e)  Stan  support  mechanisms  that  are 
a\ail3ble; 

(f)  Plans  for  coordination  of  services 
with  key  local.  State.  Tribal  and  Federal 
partners  involved  in  addressing  the 
precipitating  event  [e.g..  emergency 
management  agencies,  law  enforcement, 
education  agencies,  public  health 
agencies  and  other  agencies  active  in 
crisis  response);  and 

(g)  An  estimate  of  the  length  of  time 
for  which  said  services  requiring 
Federal  funding  will  be  needed,  and  the 
manner  in  which  long-term  cases  will 
be  referred  for  continued  assistance  after 
Federal  funds  have  ended. 

(3)  Organizational  Capability 
Applicant  is  a  public  entity  with 
demonstrated  organizational  capacity  to 
deliver  services  as  described  in  the  plan 


of  sers'ices.  The  applicant  should  also 
have  a  demonstrated  history  of  service 
delivery  to  the  target  population  withm 
the  defined  service  area  for  the  program 
The  budget  submitted  shall  provide 
sufficient  justification  and  demonstrate 
that  it  is  consistent  with  the 
documentation  of  need  and  plan  of 
services.  This  shall  include  a 
description  of  the  facilities  to  be 
utilized,  including  plans  for  securing 
office  space  if  necessar\'  to  the  pro)ect 

(b)  In  determining  the  appropriateness 
and  necessity  of  funding,  the  Secretary 
may  consult  witli  other  Federal  agenries 
responsible  for  responding  to  crisis 
incidents,  including  the  Readiness, 
Response  and  Recovery  Directorate 
within  the  Federal  Emergency 
Management  Agency  (FEMA),  the  Safe 
and  Drug  Free  Schools  Program  within 
the  U.S.  Department  of  Education,  thi' 
Office  for  Victims  of  Oime  (0\'C) 
within  the  US  Departmenl  of  Justice, 
the  National  Transportation  Safetv 
Board  (NTSB!  within  ih^  U.S. 
Department  of  Transportation,  the 
Emergency  Response  Program  within 
the  Environmental  Protection  .\gency 
(EPA),  the  Bureau  of  Indian  .affairs 
(BIA)  within  the  U.S.  Deparimpnt  of  the 
Interior,  the  Animal  and  Plant  Health 
Inspection  Service  within  the  L  .S. 
Department  of  .-XgrKulture,  the  Indian 
Health  Service  (IHS)  within  the  U  S. 
Department  of  Health  and  Human 
.Services,  and  other  Federal  agencies 
with  jurisdiction  over  specific  types  of 
crisis  response. 

§51d.7    What  are  the  limitations  on  how 
award  funds  may  be  used? 

i'nallowablt^  E.ypcnsi's  The  followin^^ 
expenses  will  not  be  reimbursed  under 
section  501(m)  of  the  PHS  Act; 

(1)  Ma)or  constniction  costs; 

(2)  Childcare  services,  unless 
provided  by  the  institution  or  entity 
providing  mental  health  or  .substance 
abuse  treatment  and  integral  to  the 
treatment  program; 

{3)  Services  outside  of  the  geographic 
area  specified  in  the  applK;ation.  except 
to  the  extent  that  the  precipitating  event 
requires  physical  relocation  of  either 
affected  parties  or  facilities: 

(4)  Any  mental  health  or  substance 
abuse  ser\'ices  not  directly  related  to  the 
mental  health  or  substance  abuse 
emergency: 

(5)  Any  expenses  that  supplant 
ongoing  local.  State.  Tribal  or  Federal 
expenditures;  and 

(6)  Any  other  costs  unallowable  by 
Federal  law  or  regulation 


§51d.8     Which  other  HHS  regulations  apply 
to  these  awards' 

Several  other  HHS  regulations  apply 
to  grants  under  tins  part.  These  include, 
but  are  not  limited  to: 
42  CFR  pan  .50,  subpart  D— Public 

Health  Service  grant  appeals 

procedure 
45  CFR  part  16 — Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  part  74 — .^dnunistration  of 

grants 
45  CFR  part  75— Informal  grant  appeals 

procedures 
45  CFR  part  76 — Debarment  and 

suspension  from  eligibility  for 

financial  assistance 
45  CFR  part  80 — Nondiscrimination 

under  programs  receiving  Federal 

assistance  through  the  Department 

of  Health  and  Human  Services 

effectuation  of  title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CFR  part  81 — Practice  and  procedure 

for  hearings  under  part  80  of  this 

title 
45  CFR  part  84 — Nondiscrimination  on 

the  basis  of  handicap  in  programs 

and  activities  receiving  or 

benefitting  from  Federal  financial 

assistance 
45  CFR  part  86 — Nondiscrimination  on 

the  basis  of  sex  in  education 

programs  and  activities  receiving  or 

benefitting  from  Federal  financial 

assistance 
4  5  (TR  part  91 — Nondiscrimination  on 

the  basis  of  age  in  HHS  programs  or 

activities  receiving  Federal 

financial  assistance 
4  5  CFR  part  92 — Uniform  administrative 

requirements  for  grants  and 

cooperative  agreements  to  state  and 

local  governments 

§  51  d. 9     What  other  conditions  apply  to 
these  awards? 

.\\vdrd  funding  made  under  this 
authority  is  to  be  supplemental  in 
nature  Consistent  with  the  criteria  in 
§  51d.5  and  the  certification  in 
§  51  d. 4(a)(1).  such  funds  will  only  be 
made  available  if  no  other  IcKal,  State. 
Tribal  or  Federal  source  is  available  to 
adequately  address  the  emergency 
mental  health  and/or  substance  abuse 
ser\i(  ••  needs  of  the  impacted 
(  i''iniiuinit\ 

§51d.10    What  are  the  reporting 
requirements'' 

(a)  For  immediate  awards: 
(1)  A  mid-program  report  only  if  an 
Intermediate  award  application  is  being 
prepared  and  submitted.  This  report 
shall  be  included  as  part  of  the 
Intermediate  award  application. 

\2\  Quarterly  financial  status  reports 
of  expenditures  to  date,  due  30  days 
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following  the  end  of  th"  r.'pnrtiny 
period,  as  pormittfd  h\  4S  C:FR  92.41  (b). 

(3)  A  final  prooram  report,  a  financial 
statu.s  report,  and  a  final  \nurher  90 
days  aft^^^  the  last  da\  of  immediate 
award  st'r\  ices,  in  accordance  with  45 
CFR  92.50(b). 

(b)  For  intermediate  awards: 

(1 1  Quarter! V  progress  reports,  uue  30 
davs  following  the  end  of  the  reporting 
period,  as  permitted  by  45  CFR  92.40(b). 

(2)  Quartf^rlv  financial  status  reports 
of  expenditures  to  date,  due  30  days 
following  the  end  of  the  reporting 
period.  a>  permitted  by  45  CFR  92.41(b). 

(31  A  final  program  report,  to  be 
submitted  within  90  days  after  the  end 
of  the  program  services  period,  in 
accordance  with  45  CFR  92  5n(b). 

(4)  A  financial  status  report,  to  be 
submitted  within  90  days  after  the  end 
of  the  program  services  period,  in 
accordance  with  45  C^FR  92, 30(b). 

(5)  Such  additional  reports  as  the 
Secretar*'  may  require. 

(c)  The  following  shall  be  specifically 
addressed  in  final  program  reports- 

(1)  Description  of  services  provided. 

(2)  Number  of  individuals  assisted. 

(3)  .-Kmount  of  funding  expended  and 
for  what  purposes, 

(4)  Personnel  costs,  | 

(5)  Training  costs. 

(6)  Tpchnif:al  consultation  costs, 

(7)  Equipment  costs. 

(8)  Tra\el  and  transportation  costs, 
and 

(9)  .A  narrative  describing  lessons 
learned  and  exemplary  pr-K  tices,  and  a 
description  of  the  transition  plan,  for 
how  services  will  be  funtled  nr  provided 
when  Federal  funds  have  been 
exhausted 

iFR  Do(    i)1-^t4t1  Fi!fd  10-10-01;  8:4.=>  ami 

BIIXING  CODE  4110-60-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration  i 

49  CFR  Part  572  I 

[Docket  No.  NHTSA-200O-«057] 
RIN2127-AH87  | 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

agency:  National  Hmhwd\  Traffic 
Safety  .Administration  !NHTS.-\). 
Department  of  Transportation, 
ACTION:  Final  rule. ' 

SUMMARY:  This  document  amends  the 
neck  lateral  c:alibration  specifications 
for  the  SID/HllI  dummy  This  dummy  is 
employed  in  side  impact  pole  tests 


which  assess  the  effectixeness  of 
dvnamically-deployed  head  impact 
protection  systems.  In  these  tests,  the 
subject  vehicle  is  towed  sideways  into 
a  pole  in  such  a  way  that  the  center  oi 
gravity  of  the  head  of  a  seated  SlD/HlIl 
dummy  is  aligned  with  the  pole.  Data 
collected  from  these  tests  are  used  to 
evaluate  the  performance  of 
dynamically-deployed  head  impa(  t 
protection  systems. 

This  final  rule  responds  to  a  petition 
for  rulemaking  filed  by  the  Alliance  of 
Automobile  Manufacturers.  That 
petition  indicated  that  the  neck  lateral 
bending  calibration  corridor  then 
specified  for  the  SFD/HIll  dummy  was 
defined  incorrectly.  After  reviewing  the 
petition,  other  data  and  comments 
submitted  in  response  to  the  agency's 
prior  notice  of  proposed  rulemaking,  the 
agency  is  revising  the  neck  corridor 
specifications. 

DATES:  The  amendment  is  effective  on 
December  10,  2001, 

Petitions  for  reconsideration  of  the 
final  rule  must  be  received  by  November 

26, 2nm 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  of  the  notice  and  be 
submitted  to:  Administrator,  room  5220, 
National  Hiuhwav  Traffic  Safetv 
Administration.  400  Seventh  Street, 
SVV..  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issuer,  you  ma\'  call  Stan 
Backaitis,  Office  of  Crashworthiness 
Standards  at  202-366-4912 

For  legal  issues,  you  rnav  call  Otto 
Matheke,  Office  of  the  Chief  Counsel,  at 
202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW.  Washington.  Dt:  20590. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  .Motor  V  I'hicle  .Safet\' 
Standard  (FMVSS)  No.  201 ,  Head 
Impact  Protection,  provides  a  number  of 
alternative  performance  requirements 
for  manufacturers  of  vehicles  with 
dynamically  deployed  interior  head 
protection  svsterns.  One  of  these 
alternatives  uses  a  test  in  which  a    ' 
vehicle  is  propelled  sidewavs  at  a  speed 
of29km/h(18mph)  into  a  254  mm  (10 
inch)  diamett-r  rigid  pole  A  Part  572 
Subpart  M  anthropomorphic  test 
dummy  is  placed  in  the  outboard  front 
seat  on  the  struck  side  of  the  vehicle 

The  specifications  for  the  Subpart  M 
dummy,  known  as  SID/HIIl,  were 
established  bv  a  final  rule  published  in 
the  Federal  Register  on  August  4,  1998 
(63  FR  414hbi  The  SID/HIII  is  based  on 


two  other  dummies:  (1 )  the  Part  572, 
Subpart  F  anthropomorphic  test  device 
(Side  Impact  Dummy  or  SID)  that  is 
used  in  testing  under  FMVSS  214.  Side 
Impact  Protection,  and  (2)  the  Part  572. 
Subpart  E  anthropomorphir;  test  device 
(Hvbrid  111  or  HIII)  that  is  used  in  testing 
under  FMVSS  208.  Occupant  Crash 
Protection.  The  SID/HIll  combines  the 
head  and  neck  of  the  Hybrid  III  with  the 
torso  and  lower  extremities  of  the  Side 
Impact  Dummy  through  the  use  of  a 
redesigned  neck  to  torso  adapter 
bracket. 

As  the  performance  of  the  dummy  is 
critical  in  any  test,  the  specifications  for 
the  SID/HIII  include  calibration  tests 
used  to  validate  the  characteristics  of 
the  individual  device.  One  of  these  tests 
is  the  neck  lateral  bending  corridor.  It 
establishes  maximum  and  minimum 
values  lor  the  dummy  neck  that  it  must 
meet  when  subjected  to  a  calibration 
test  in  lateral  impact  direction. 

B.  Petition  for  Rulemaking 

On  July  28,  1999.  the  Alliance  of 
■Automobile  Manufacturers  (Alliance) 
submitted  a  Petition  for  Technical 
Correction  indicating  that  the  specified 
lateral  impact  neck  corridor  for  the  SID/ 
HIII  dummv  does  not  reflect  the  neck 
stiffness  of  the  Hybrid  III  dummy  as 
originally  specified  by  the  S.VE  Side 
Impact  Dummy  Task  Force  (SIDTF)  in 
the  minutes  of  the  Task  Force  meeting 
of  April  15.  1989.  According  to  the 
.Mliance.  subsequent  to  the  April  15, 
1989  meeting,  the  SIDTF  made  a 
transcription  error  when  it  drew  up 
lateral  calibration  specifications  for  the 
Hvbrid  III  neck.  The  Alliance  stated  that 
the  erroneous  calibration  specifications 
were  carried  forward  and  incorporated 
bv  the  SAE  in  the  BioSID  user  manual 
in  1989  As  the  BioSid  neck  and  the 
Hybrid  III  neck  are  identical  in  design 
but  not  in  performance  specifications, 
and  the  BioSid  user  manual  was  the 
only  publication  available  to  the  public 
containing  the  lateral  neck  calibration 
values,  the  erroneous  values  were  used 
by  NHTSA  in  rulemaking  for  the  SID/ 
HIII  dummy. 

The  agency  proposed  the  SID/HIII 
dummy  on  December  8,  1997  and  added 
it  to  Part  572  as  Subpart  M  on  August 
4,  1998,  As  added  to  Part  572,  the  SID/ 
HIII  dummy  incorporated  the  erroneous 
neck  specifications  that  were  contained 
in  the  BioSID  user  manual.  As  a  result 
of  this  error,  the  lateral  calibration 
corridor  specified  a  neck  that  was  stiffer 
in  bending  in  the  lateral  direction  than 
in  the  flexion  and  extension  directions. 
Existing  biomechanical  data  indicate 
that  the  human  neck  is  not  stiffer  in  the 
lateral  direction,  but  actually  has  similar 
bending  stiffness  in  both  directions. 
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The  Alliance  petition  of  July  28.  1999. 
based  on  recommendations  from  the 
SAE  Dummy  Test  and  Equipment 
Subcommittee  (DTES).  suggested  that 
the  lateral  neck  calibration  corridor  he 
revised  so  the  allowable  neck  bending 
stiffness  moment  for  the  SID/HIll  in  the 
lateral  direction  would  be  limited  to  a 
range  between  73  N-m  (54  ft-lb-)  and  97 
N-m(72ft-lbs). 

After  receiving  the  Alliance  petition, 
the  agency  reviewed  the  data  and 
methodology  used  by  that  organization 
to  determine  the  adequacy  of  the 


recommended  chango  to  the  lateral  nt'(  k 
calibration  corridor-  NHTSA's  anai\Ms 
of  the  corridor  suggested  bv  the 
.•\lliance.  revealed  inconsistencies 
bet\\een  the  Allirincf  proposed  corridor 
and  the  corridor  specifications 
recommended  by  the  DTES  after  the 
DTES  discovered  and  revised  the  earlier 
error  The  agency  found  that  tfie 
corridor  suggested  by  the  Alliance  was 
broader  than  could  be  justified  by 
biomechanical  data  and  would  likely 
result  in  neckfe  that  would  be  too  stiff  as 


well  as  have  a  wide  degree  ol 
variability  Following  discussions 
between  agency  representatives  and  the 
Alliance  regarding  these  problems,  the 
Alliance  submitted  a  letter  to  the  agency 
on  lanuary  12,  2000,  indicating  that  it 
wished  to  revise  its  petition  of  July  28. 

1999,  and  substitute  new  corridor 
specifications.  The  specifications 
suggested  by  the  Alliance  on  januan,'  12. 

2000.  along  with  the  current 
specifications  for  the  SID/HIII  are 
presented  below: 


Maximum  rotation  (degreesi  

Decay  time  from  max  relation  to  0  (ms)   

Time  between  max  moment  and  max  rotation  (ms) 

Max  moment  at  occipital  condyles  (N-m)         

Decay  time  from  max  moment  to  0  (msj   


Current 

Alliance 

SID/HIII 

suggestion 

64-78 

66-82 

50-70 

58-67 

0-20 

2-15 

88-108  i 

73-68 

40-60  ; 

49-63 

C.  ANotice  of  Proposed  Rulemaking 

After  consideration  of  the  .Alliance 
petition  and  the  revised  specifications 
suggested  bv  the  Alliance  on  January  12. 
2000.  the  agency  issued  a  notice  of 
proposed  rulemaking  IN'PRM)  that  was 
published  in  the  Federal  Register  on 
November  29.  2000  (B5  FR  7"! 081),  in 
that  notice.  NHISA  proposed  amending 


the  lateral  ikm  k  (.alibration  corridor  for 

the  SID- Hill  dummy. 

NHTSA  s  proposal  was  based  on  the 
review  nf  the  calibration  data  submitted 
h\  the  Alliance  and  the  agency's  own 
calibration  tests  on  a  number  of  Hvbrid 
III  necks.  NTlTS.A's  own  test  program 
indicated  that  many  of  the 
specification^  submitted  bv  the  Alliance 
on  lanuarN  12.  2000,  were  valid.  The 
agency  s  testing  also  indicated  that  the 


upper  limits  for  the  time  between 
maximum  moment  and  maximum 
rotation  and  the  decay  time  from  max 
rotation  to  zero  rotation  suggested  by 
the  Alliance  should  be  increased  by  1 
ms  from  15  ms  to  16  ms  and  from  63 
to  64  ms.  respectively.  NHTSA 
proposed  that  the  neck  lateral 
calibration  corridor  for  the  SID/HIII 
dummy  be  amended  to  specif)'  the 
following  values: 


NHTSA 
proposal 


Maximum  rotation  (degrees)  

Decay  time  from  max  rotation  to  0  ims)    

Time  between  max  moment  and  max  rotation  (ms) 

Max  moment  at  occipital  condyles  (N-rn)  

Decay  time  from  max  moment  lo  0(ms)   


66-82 
58-67 
2-16 
73-88 
49-64 


D.  Comments  Received  in  Response  to 
the  NTRM 

Those  submitting  comments  in 
response  to  the  NPRM  supported  the 
proposed  change  in  the  neck  calibration 
corridor  The  agency  received  comments 
from  the  original  petitioner,  the 
Alliance,  and  one  manufacturer.  General 
Motors  (GM).  The  .-Mliance  simply 
indicated  that  it  supported  the  proposed 
change.  GM  also  indicated  that  it 
supported  the  proposal. 

E.  Final  Rule 

NHTSA  is  adopting  the  neck 
calibration  corridor  proposed  in  the 
Novem.ber  29,  2000  NPRM.  The  agency 
notes  that  the  comments  submitted  in 
response  to  the  NPRM  indicate  support 
for  adopting  the  proposal  without  any 
further  modification.  NHTSA  has  also 
concluded  that  the  neck  calibration 


corridor  values  proposed  in  '.he  NPRM 
are  the  appropriate  value'-  and  therefore 
adopts  them  without  further  i  hanqe 

Rulemaking  Analyses  and  Notices 

A   Executive  Order  IJHbb  and  D(  T 
Reguhton'  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatnr\  policies  and 
procedures  This  rulemaking  document 
was  not  reviewed  b\  the  Office  of 
Management  and  Budget  under  E  O 
12866.  "Regulatorv  Planning  and 
Review."  Tbe  rulemaking  at  tion  has 
been  determined  not  to  be  signifu  ant 
under  the  Department's  regulators- 
policies  and  procedures. 

This  document  amends  49  CFR  p,ir! 
572  by  modif\ing  previous 
specifications  for  calibrating  the 


dummy's  neck  to  ensure  that  accurate 
and  reliable  data  are  generated  in 
testing.  The  final  rule  affects  only  those 
businesses  that  choose  to  manufacture 
or  test  with  the  dummy.  It  does  not 
impose  any  reouirements  on  anyone. 

We  believe  tnat  the  economic  impacts 
of  this  final  rule  are  limited  to  the  costs 
of  recalibrating  and  perhaps  modifying 
existing  dummy  necks.  We  estimate  that 
these  one-time  costs  are  limited  to  less 
than  $100  per  dummy. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  a  full 
regulatory  evaluation  is  not  warranted. 

B  Rppulaton-  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  seq  j  I  hereby  certify  that  the  final 
rule  does  not  have  a  significant 
ernnnmir  imparl  on  a  substantial 
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number  of  small  fntities  This  final  rule 
modifies  exislint;  specifications  for  a 
dummy  test  device  used  by 
manufacturers  it  they  decide  to  employ 
an  optional  test  proc:edure  under 
Standard  201    As  noted  aboNe,  the  > Tie- 
time  costs  associated  with  the  changes 
to  the  neck  lateral  calibration  corridor 
are  minimal.  Further,  this  rule  primarily 
affects  passenger  car  and  light  truck 
manufacturers  which  are  not  small 
entities  under  5  l/.S  C.  605(b).  The 
Small  Business  Administration's 
regulations  at  1.)  CTR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  '  which  operates  primarily  within 
the  United  States."  (13  CFR  12l".105(a)). 
The  agency  estimates  that  there  are  at 
most  fi\e  small  manufacturers  of 
passenger  cars  in  the  L'  S  and  no  small 
manufacturers  of  light  trucks,  producing 
a  combined  total  of  at  most  .500  r:ars 
each  year  These  small  manufacturers,  if 
they  choose  to  perform  the  optional  side 
impact  pole  test  that  employs  this 
particular  test  device,  will  have  to  use 
the  neck  lateral  calibration  corridor 
when  validating  the  dumiiu'  for  use  in 
testing  As  noted  ab(.ne.  the  agency 
believes  that  anv  costs  associated  VMth 
the  use  of  the  calibration  corridor  ar*' 
minimal.  Further,  most  small  entities  do 
not  perform  full  scale  crash  tests 
themselves,  but  instead  rely  on  vehicle 
manufacturers  or  test  laboratories  to 
perform  such  tests.  Both  manufacturers 
and  test  laboratories  are  likely  to  have 
recalibrated  dummy  necks  readily 
available  at  no  increased  cost  when 
performing  testing  for  --niail 
manufacturers 

For  these  reasons.  NHTSA  believes 
that  this  final  rule  does  not  have  a 
significant  impact  on  anv  small 
business 

C  \ati'->rnii  Environmental  Policy  Act 

NHTSA  has  analyzed  this  final  rule 
for  the  purp(jses  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  does  not  have  any 
significant  impact  on  the  quality  of  the 
human  envirrjoment. 

n  E.vei  utivc  Orri'T  13132  (Federalism! 

The  dgeni  \  has  analyzed  this 
rulemaking  in  -icr  nrdance  with  the 
principles  anii  (  ritfna  <  ont.uiieci  in 
Executive  Order  1  il  32  and  has 
determined  that  it  (i(jes  not  have 
sufficient  fed"ralism  implications  to 
warrant  cDnsultation  with  State  and 
local  offir.ials  or  th»'  [ireparation  of  a 
federrilism  sunHndr\  impact  statement. 
The  final  rulf  h.is  no  --ubstantial  effec;ts 
on  the  States,  ur  on  \h>'  current  Federal- 
State  H'lationship.  or  on  the  current 
distribution  nf  pnw'-r  and 


responsibilities  among  the  various  local 
officials. 

E  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  SlOO  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  final  rule  does  not  meet  the 
definition  of  a  Federal  mandate  because 
it  does  not  impose  requirements  on 
anyone.  In  addition,  annual 
expenditures  will  not  exceed  the  SlOO 
million  threshold. 

F  Executive  Order  12778  (Civil  justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
re<:onsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub  L  96-511). 
there  are  no  requirements  fur 
information  collection  associated  with 
this  hnal  rule. 

H.  National  Technology  Tr<u\^fT  nnd 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  .Ad\  ancement 
Act  of  1995  (NTT.\.-\).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  ( cnsensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  ofherw  ise 
impractical.  Voluntary  consensus 
standards  are  technical  st.mdards  (e.g.. 
materials  specifications.  !'st  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  ot 
Automotive  Engineers  (SAEj.  The 


NTTAA  directs  us  to  provide  Congress, 
through  OMB.  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

The  neck  lateral  calibration  corridor 
that  is  the  subject  of  this  document  was 
developed  under  the  auspices  of  the 
SAE  Dummy  Test  and  Equipment 
Subcommittee  The  following  voluntary 
consensus  standards  ha\e  been  used  in 
developing  the  neck  lateral  calibration 
corridor;  SAE  J211  Recommended 
Practice  for  Crash  Tests 
Instrumentatiim,  SAE  11460  Human 
Mechanical  Response  (Characteristics, 
and  ISO/TR  9790-2— Road  Vehicles- 
Anthropomorphic  Side  !mpat:t 
Dummy — Part  2:  Lateral  Neck  Impact 
Response  Requirements  to  Assess 
Biofidelity  of  Dummy. 

/  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O,  12866.  and  does  not  have  a 
disproportionate  effect  on  children.  The 
final  rule  changes  the  ralibration  values 
for  a  test  dummy  nee  k  Other  than 
ensuring  that  the  test  dummy  more 
ac(  uratelv  replicates  the  adult  human 
net  k  in  side  impacts,  the  final  rule  has 
no  impact  on  children. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety 

In  consideration  of  the  foregcnng, 
NHTSA  amends  49  CFR  Part  572  as 
follows; 

PART  572— ANTHROPOMORPHIC 
TEST  DUMMIES 

1 .  The  authority  citation  for  Part  572 
continues  to  read  as  follows; 

Authority:  4't  U.S.C.  332.  30 11  1     iOl  1.5. 
tdl  1  7.  ami  .t(ll()(i  (ii'K'gatioii  nf  .uilhority  at 
4<i(;!  K  1  50 

2.  Sections  572.113(b)(2)  (b)(3)  and 
fb)f4)  are  revised  to  read  as  follows; 
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§572.113    Neck  assembly. 

***** 

(b)  *    '    * 

(2)  The  maximum  rotation  of  the 
midsagittal  plane  of  the  head  shall  be  H(-) 
to  82  d<;grees  with  respect  to  the 
pendulum's  longitudinal  centerline.  The 
decaying  head  rotation  vs.  time  curve 
shall  cross  the  zero  angle  between  58  to 
67  ms  after  reaching  its  peak  value 

(3)  The  moment  about  the  x-axis 
which  coincides  with  the  midsagittal 
plane  of  the  head  at  the  level  of  the 


occipital  condyles  shall  ha\i'  .i 
maximum  \alue  betw»>en  ~ .i  and  hM  \n, 
The  docavmg  momciit  \  -   turn'  '  ur\  •■ 
shall  first  cross  zeru  mnment  hftw.-fi 
49  and  64  ms  after  rcK  hmg  its  yi--ak 
\alue  Th(>  follii'.Miit;  inrriiida  is  to  be 
used  to  cdl(  ulate  thr  inniiK'nt  .ilioiit  the 
Of  cipital  (  nndv  if"-  v\  heu  UMUg  ttn  six- 
dxis  iiec  k  trnnxiui  >'i 

\\  :   \h   •  II  01778  hy 

\\  !;f  r.  M  ^  rind  Fy  are  the  moment  and  force 
i!ii,.^ii!(:!  'v  the  transducer  and  expressed  ii 
lernis  ut  .\in  and  N.  respectively. 


i4    1  .i(    li.y  jiii  im  rotation  ol  the  head 
\s  :•;•.  I'-^pi'i  t  111  ine  pendulum's 
.    imitiiiiinal  centerline  shall  occur 
'  t  !\M'en  2  and  16  ms  after  peak 
iiiuiuent. 


Issued  on  October  4,  2001 . 

1.    Knb.it  Sh.  i'nn 

Exi'cuint'  LnrvcioT. 

[FR  Dor  01-2')427  Filed  10-10-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tne  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  'S  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
njles 


NUCLEAR  REGULATORY 
COMMISSION 


lOCFRPartSO 


[DocKet  No.  PRM-50-74] 


Nuclear  Energy  Institute;  Receipt  of 
Petition  for  Rulemaldng 

AGENCY:  Nuclear  Resjulatorv 

Commission 

ACTION:  Petition  for  rulemal<.ing;  notice 

of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC^)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated 
September  6,  2001,  which  was  filed 
with  the  Commission  bv  thf  Nuclear 
Energ\'  Institute  (NEIj.  The  petition  was 
docketed  by  the  NRG  on  September  1 1. 
2001,  and  has  been  assigned  Do(  ket  No 
PRM-50-74   The  petituin  requests  that 
the  NRC  amend  its  regulations  regarding 
Emergency  Core  Cooling  Svstem  (ECCSj 
Evaluation  Models  to  allow  licensees  to 
voluntariK  adopt  the  most  current 
industry  consensus  standard  for  decay 
heat  power,  as  well  as  any  subsequent 
N'RC-endorsed  revisions  to  this 
standard 

DATES:  Submit  comments  bv  December 
26,  2001   Oimments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
can  only  be  given  to  comments  received 
on  or  before  this  date 
ADDRESSES:  Mail  comments  to: 
Secretary.  US,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Marvland  between  "  Ml 
a,m,  and  415  p.m.  on  Federal  workdays 

For  a  copy  of  the  petition,  write  to 
Michael  T  Lesar.  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U  S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001 


You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  at  bttp://ru]eforum. llnl.gov.  This 
site  allows  you  to  upload  comments  as 
files  in  any  format,  if  vour  web  browser 
supports  the  function  The  petition  and 
any  public  comments  received  are 
available  on  the  site.  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Carol  Gallagher  at  (:i01) 
415-5905  or  via  e-mail  at  cag<(!.nrc  gov. 

The  petition  and  copies  of  comments 
received  may  be  inspected,  and  copied 
for  a  fee.  at  the  NR(;  Public  Document 
Room,  (first  floor)  11555  Rockville  Pike. 
Rockville.  Maryland. 

The  NRC  maintains  an  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC  s  public 
documents.  These  documents  may  be 
accessed  through  the  NRC^s  Public 
Electronic  Reading  Room  (PERR)  on  the 
Internet  at  http://wwv%. nrc.gov/NRC/ 
ADAMS/ index. html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NR(" 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-47:37 
or  bv  e-mail  to  pr/r@nrf  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Muhdel  T  L»>sdr.  Office  of 
Administration,  I  .S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  Telephone:  301-415-7163  or  Toll- 
free:  1-80O-3B8-5642,  E-mail: 
MTWNRCGOV. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  ('ommission 
received  a  petition  for  rulemaking  dated 
September  H.  2001 ,  submitted  bv  the 
Nuclear  Energy  Institute  (the  petitioner). 
The  petition  was  docketed  by  the  NRC 
on  September  1 1 ,  2001 .  and  has  been 
assigned  Docket  No.  PRM-50-74. 

The  Petitioner 

The  Nuclear  Energ\  Institute  (NEI). 
petitioning  on  behalf  of  the  nuclear 
energy  industry,  requests  that  the  NRC 
amend  its  regulations  relating  to  the 
standards  to  be  used  for  the  estimation 
of  decav  heat  power  in  licensees' 
emergency  core  cooling  evaluation 
models 

The  Petitioner's  Request 

The  petitioner  requests  that  the  NRC 
amend  Appendix  K  to  10  CFR  part  50, 


EGGS  Evaluation  Models,  to  allow 
licensees  to  voluntarily  adopt  the  latest 
industry  consensus  standard  on  decay 
heat  rates.  ANS,'ANSl-5,l-1994,a 
standard  developed  by  the  American 
Nuclear  Society  (ANS)  and  approved  by 
the  American  National  Standards 
Institute  (ANSI).  The  petitioner  also 
asks  that  licensees  be  given  the  option 
Ui  adopt,  without  further  rulemaking, 
any  subsequent  revisions  to  this 
standard  that  the  NRG  endorses. 

History  of  the  Issue  Addressed  in  the 
Petition 

The  Standard  Cited  in  the  Current 
Regulation 

In  Appendix  K  to  10  CFR  part  50. 
Section  I, A, 4,,  Fission  Product  Decay. 
currently  reads: 

Tht!  heat  generation  rates  from  radioactive 
iit,'(.av  of  fission  pro(iuns  shall  be  assumed  to 
be  equal  to  1 .2  tiine<i  the  \alues  for  infinite 
operating  time  in  the  .-KNS  Standard 
(P'rofiosed  .^^leri(.an  Nuclear  Society 
Standards — "Decay  Energy  Release  Rales 
Following  Shutdown  of  I'ranium-Fueled 
Thermal  Reactors,"  Approved  bv 
Sub<  ommittee  .^NS-5,  ANS  Standards 
Committee  October  1971) 

The  petitioner  notes  that  this 
proposed  ANS  standard  for  decav  heat 
was  submitted  to  ANSI  bv  ANS  in  1971, 
but  claims  that  ANSI,  after  approving 
minor  revisions  to  the  standard,  tabled 
action  on  the  standard  in  October  1973, 
The  petitioner  maintains  that,  because 
ANSI  took  no  subsequent  action  on  the 
proposed  1971  ANS  standard,  it  retains 
the  status  of  a  proposed  rather  than  an 
adopted  industrv'  consensus  standard  to 
this  day. 

The  petitioner  states  that  the 
proposed  1971  ANS  standard  was  based 
on  the  curve  recommended  by  K,  Shure 
for  infinite  irradiation  of  uranium  and 
for  cooling  times  from  0  to  10''  seconds. 
According  to  the  petitioner,  this 
approach  was  simplistic  in  that  it 
employed  a  single  curve  to  represent  the 
decay  heat  power  of  all  uranium-fueled 
thermal  reactors.  The  petitioner  believes 
that  this  approach  ignores  the  fact  that 
many  phenomena  make  decay  heat 
power  unique  to  each  fuel  isotope. 
These  phenomena,  explains  the 
petitioner,  were  assumed  to  be  included 
within  the  appropriately  large 
uncertainties  that  were  adopted  by  the 
ANS-5.1  Working  Group  on  the  basis  of 
the  comparison  of  data  available  at  the 
time. 
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Subsequpni  ANS  Decay  Heat  Standards 

Tlie  petitioner  states  that,  in  October 
1978.  the  ANS  Nuclear  Power  Plant 
Standards  Committee  (NLJPPSCO) 
approved  a  standard  entitled  "Decay 
Heat  Power  in  Light  Water  Reactors." 
According  to  the  petitioner,  this 
standard  was  developed  to  fulfill  a  need 
for  e\aluations  of  fission  reactor 
performance  based  upon  irnpro\ed 
knowledge  of  decay  heat  power  in  the 
hiel  elements.  The  petitioner  iKites  that. 
although  this  new  standard  replaced  the 
standard  proposed  in  1971.  the  NRC  has 
not  endorsed  the  updated  standard  in 
appendix  K  to  10  CFR  Pari  50, 

According  to  the  petitioner. 
NIJPPSCO  approved  a  standard  in 
August  1994  entitled  "Decav  Heat 
Power  in  Light  Water  Reactors."  whi(  h 
incorporated  new  measurements  of 
decay  heat  that  had  been  publishfd  after 
adoption  of  the  1978  standard  The 
petitioner  states  thai  the  1994  standard 
also  drew  upon  impro\  ed  nut  lear 
databases,  which  resulted  in  more 
precise  summation  calculations  of  dtn  ay 
heat.  According  to  the  petitioner, 
comparisons  of  elements  of  the  1978 
standard  with  results  of  the  new 
measurements  and  the  new  summation 
calculatu)ns  had  be<'n  published  in  <i 
1991  report,  which  proposed 
improvements  to  the  existing  ( 1978J 
standard.  In  response  to  this  report, 
tabular  data  in  tables  entitled  "Data  for 
Standard  Decav  Heat  Power"  and 
associated  uncertainties  were  re- 
evaluated for  three  fuel  isotopes — V  -'\ 
U -  ■\  and  Pu  - '' — and  newly  evaluated 
for  Pu  -^'   The  petitioner  notes  that  the 
1994  revision  to  A.\S-.t  1.  which 
included  the  results  of  these  new 
evaluations,  has  not  been  endorsed  bv 
the  NRC  ifi  Appendix  K  to  10  CFR  .50 

The  Petitioner's  Proposed  Amendment 

The  petitioner  proposes  that 
Appendix  K  to  10  CFR  Part  50  be 
amended  to  give  licensees  the  option  to 
adopt  the  1994  standard  (ANS/ANSI- 
5.1-1994).  and  to  allow  licensees  to 
adopt  any  subsequent  revisions  to  the 
standard  endorsed  by  the  NUC.  The 
petitioner's  proposed  amendment  to 
Appendix  K.I. A. 4.  reads  (verbatim)  as 
follows: 

4   Fission  Product  Decav  The  heal 
generation  rates  from  radioactive  decay  of 
fission  products  shall  be  either  (a)  assumed 
to  be  equal  to  1.2  times  the  values  for  infinite 
operation  lime  published  in  the  1971  .^NS 
Standard  (Proposed  American  Nuclear 
Sociely  Standards — "Decay  Energy  Release 
Rates  Following  Shutdown  of  Uranium- 
Fueled  Thermal  Reactors."  Approved  b\ 
Subcommittee  .^NS-5.  .ANS  Standards 
Committee.  October  1971).  This  standard  has 
been  approved  for  incorporation  by  reference 


bv  the  Direi  tor  of  the  Federal  Register.  A 
(  op\  of  thi'  standard  is  availalile  for 
inspection  at  the  NRC  Library.  1 154.5 
Kockville  Pike.  Rockville,  Maryland  20852- 
Z7'AB.  rhe  fraction  of  the  locally  generated 
gamma  energy  that  is  deposited  in  the  fuel 
(including  the  cladding)  may  be  different 
from  !  0;  the  value  used  shall  be  justified  b\ 
a  suitable  r:al(  ulation;  or  (b)  taken  from  the 
1994  ANS  Standard  (American  Nuclear 
Societv  Standards — "Decay  Heat  Power  in 
Light  WnttT  Reactors  "  Approved  by  ANS 
Niii  iear  Power  Plant  Standards  Committee 
.\.\S-5.1  and  .American  National  Standards 
Institute.  Inc..  August  1994);  or  (c)  taken  from 
any  subsequent  revisions  to  the  ANS  Decay 
Heat  standard  that  are  endorsed  by  the  NRC. 

The  Petitioner's  Justificatinn  for  the 
Amendment 

Because  the  petitioner  s  jiroposed 
amendment  of  appendix  K  to  10  CFR 
part  50  makes  adnption  nf  the  1994 
standard,  or  an\  suhse(jiii'nt  revision  to 
it,  nptirmal  for  lu  eiisees,  the  petitioner 
declines  to  provide  a  cost-benefit 
analysis  for  its  proposal.  However,  the 
petitionc^r  sets  out  the  following  four 
arguments  in  support  of  the  proposed 
amendment. 

The  1 094  Standard  Incorporates  More 
Precise  Results,  Is  More  Explicit,  and 
I  'ses  a  Statistical  Approach  To  Address 

rn(ertaint\ 

According  to  the  petitinner.  the 
uncertaintv  bands  for  the  proposed  1971 
standard  ••  urrenth'  endorsed  b\-  tlie  NRC 
were  (  hosen  nn  the  basis  of  datri 
published  between  1950  and  1963.  The 
(  urrent  regulation  specifies  that  fission 
product  dec  ay  rates  be  calculated  bv 
multiplying  the  values  for  infinite 
operating  time  in  the  proposed  1971 
ANS  Standard  bv  a  factor  of  1.2.  The 
petitioner  states  that  the  ANS  Standards 
Subcommittee  5  has  com  luded  that  this 
factor  appears  to  have  been  based  upon 
the  ANS  unc  ertainty  for  cooling  time 
(i.e..  time  after  shutdown  1  less  than  nr 
equal  to  10  '  seconds 

The  petitioner  notes  that,  in  contra.^t. 
the  1994  A.NS  standard  expresses 
uncertainty  statistic  all\  as  one  standard 
deviation  in  a  normal  distribution  The 
petitioner  notes  that  the  1994  standard 
explicitly  addresses  and  incorporates  a 
conservative  multiplying  factor  of  1  02 
for  the  increase  over  L'-' ''  dec  ay  heat 
power  from  U-  "^  fission  products  at 
typical  U-'"  fission  rates  The  petitioner 
notes  that  this  multiplication  fa<  tor  was 
determined  in  1974  by  the  AN.S-5  1 
Working  Group,  which  was  comprised 
of  researchers,  industry  representatives 
and  knowledgeable  NRC  personnel 
According  to  the  petitioner,  the  basis  fnr 
the  advanced  statistical  approach  used 
in  the  1994  standard  was  derived  from 
numerous  contemporary  data 


measuremenls,  providing  essentially 
equivalent  results.  The  petitioner  states 
that  the  revised  1994  standard  for  LOCA 
(loss  of  coolant  accident)  applications 
includes  cooling  time  up  to  lO"*  seconds 
and  incorporates  more  precise  results 
than  the  proposed  1971  standard 
c  urrently  endorsed  by  the  NRC;, 
including  detailed  evaluation  of  the 
influence  of  neutron  capture  in  fission 
products  for  the  shutdown  range,  and 
cooling  times  up  to  10"  seconds 

Federal  Law  Requires  SRC  To  Utilize 
Technical  Standards  Developed  by 
Voluntary  Consensus  Standard  Bodies 

The  petitioner  states  that,  pursuant  to 
Management  Directive  6.5.  the  NRC 
should  amend  appendix  K  to  10  CFR 
part  50  to  endorse  the  most  current 
industry  consensus  standard  for  decay 
heat  power.  The  petitioner  notes  that 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  endorses  the 
utilization  of  consensus  technical 
standards  by  Federal  agencies.  The 
petitioner  further  notes  that  the  NRC 
recently  exercised  Management 
Directive  6.5  by  publishing  a  proposed 
rule  (66  FR  40626:  August  3,  2001)  that 
would  amend  NRC  regulations  to 
incorporate  by  reference  the  latest 
edition  and  recent  addenda  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code. 

The  Amendment  Would  Allow 
Licensees  Greater  Operational 
Flexibility  Without  Impacting  Safety 

The  petitioner  claims  that  its 
amendment  would  allow  licensees  to 
gain  operating  margin  for  emergency 
core  cooling  system  (ECCS)  equipment 
based  on  the  more  realistic  decay  heat 
as«;umptions  in  the  1994  standard. 
.\ccordinG  to  the  petitioner,  this  would 
result  in  iii   r<  ■  tt^    '  .  e  utilization  of 
resources  in  operating  and  maintaining 
ECCS  equipment,  and  might  also  allow 
fur  )ut;her  •  \tt mled  power  uprates.  The 
petitinnt  I       iitends  that  safety  would 
not  !i<    nij  a(  ted  because  the  acceptance 
riten.^  t(/r  ECCS  equipment  would  not 
be  changed. 

The  Amendment  Would  Obviate  the 
Need  for  Future  Rulemakings  To  Codify 
Methods  and  Practices  Found 
Acceptable  to  the  NRC 

The  petitioner  s  proposed  amendment 
\\    ulii  t;i\'e  licensees  the  option  to  adopt 
t  it.;r'  NRC  approved  revisions  to  the 
.\N,^  -MiKL^fd  without  the  NRC  having 
to  undertake  rulemakings  to  codify 
these  subsequent  revisions. 
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The  Petitioners  Conclusion 

The  pf'titiorvr  maintain>  th.if  its 
proposed  amcniiment  of  appendix  K  to 
10  CFR  part  50  would  modernize  the 
rei^iildtion  b\  crKifirsing  a  contemporary 
f  n[is('n--us  standard  that  incorporates 
r>^sults  hum  recent  data  measurements 
and  Nuniniation  calculations. 

The  petitioner  further  argues  that  the 
prijpi <■>»'(!  amendment  is  consistent  with 
NRC's  StrHtf't;i(  Perfrirmance  Goals.  The 
.N'RC's  strategic  performance  goals  are: 
(1)  To  maintain  safety,  protection  of  the 
environment,  and  the  common  defense 
and  security:  (2)  to  increase  public 
confidence;  (3)  to  make  NRC  activities 
and  decisions  more  effective,  efficient, 
and  realistic:  and  (4)  to  reduce 
unnecessary  regulatory  burden  on 
stakeholders. 

The  petitioner  claims  that  its 
amendment  would  enhance  nuclear 
safety  bv  basing  decay  heat  curves  and 
uncertainties  on  up-to-date  data 
measurements  for  specific  fuel  isotopes. 
dllovvins  more  accurate  decisions 
involving  r^'lative  risk.  According  to  the 
petitioner,  the  amendment  would  also 
increase  public  confidence  because  the 
bases  and  data  relied  upon  in  the  latest 
AN.S  consensus  standard  are  technically 
accurate  and  reprtxlucible  The 
petitioner  maintains  that  adopting  its 
proposal  would  provide  the  NRC",  with 
sound  and  realistic  technical  bases  for 
make  accurate  decisions  about  decay 
heat  power  Better  decision-making, 
says  the  petitioner,  would  allow  the 
SRC  staff  to  more  effectively  allocate 
resources  to  other  safetv  significant 
issuf's  Finallv .  the  petitioner  claims 
that  its  proposed  amendment  would 
reduce  unnec  essarv  technical  burden  on 
licenseps,  allowing  them,  in  turn,  to 
expend  their  resources  on  other  issues. 

The  petitmner  states  that,  because  the 
amendment  would  merely  codif\'  the 
latest  consensus  standard  on  decay  heat. 
a  direct  final  rule  would  be  the  most 
appropriate  and  cost-effective  means  of 
implementation. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 
.\nnette  I  .  V  letti-C.noW. 
SfcrHiiry  ot  the  Commission. 
IFR  I)o<    oi-2-,-,fir,  Filf-d  10-10-01;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1633 

Standard  To  Address  Open  Flame 
Ignition  of  Mattresses/Bedding: 
Advance  Notice  of  Proposed 
Rulemaking 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 

SUMMARY:  The  Commission  is 
c  in-~id'Ting  issuing  a  flammability 
standard  that  would  address  open  flame 
ignition  of  mattresses/  bedding.  The 
Commission  currently  has  a 
flammability  standard  that  addresses 
ignition  of  mattresses  by  cigarettes. 
However,  mattress/bedding  fires  ignited 
by  small  open  flames  are  a  significant 
problem  not  adchessed  by  the  existing 
standard.  In  1995.  the  Commission  staff 
began  a  project  on  mattress  fires,  and 
the  information  obtained  from  that 
research  is  reflected  in  the  ,A\'PR  This 
ANPR  also  addresses  two  subsequently- 
filed  petitions  from  the  Children's 
Coalition  for  Fire-Safe  Mattresses 
("CCFSM")  requesting  that  the 
Commission  issue  an  open  flame 
standard  similar  to  the  full-scale  test  set 
forth  in  California  Technical  Bulletin 
129  or  an  open  flame  standard  similar 
to  the  component  test  set  forth  in  British 
Standard  58.52.  The  Commission  invites 
comments  concerning  the  risk  of  injurv 
identified  in  this  notice,  the  regulatory 
alternatives  being  considered,  and  other 
possible  alternatives.  The  Commission 
also  invites  submission  of  any  existing 
standard  or  statement  of  intention  to 
modify  or  develop  a  voluntary  standard 
to  address  the  flammability  risk  of 
mattress/bedding  fires  ignited  bv  small 
open  fiames. 

DATES:  Comments  and  submissions 

niu^i  '1''  received  bv  December  10.  2001. 

ADDRESSES:  (comments  should  be 
mailed,  preferably  in  five  copies,  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington,  DC:  20207-0001.  or 
delivered  to  the  Office  of  the  Secretar\'. 
Consumer  Product  Safety  C]ommission. 
Room  502.  4.330  East-West  Highway. 
Bethesda,  Maryland:  telephone  (301) 
504-0800.  Comments  also  may  be  filed 
by  telefacsimile  to  (301)504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  (".(jmments 
should  be  captioned  "Mattress  ANPR." 
FOR  FURTHER  INFORMATION  CONTACT: 
M.Ui^.in'l  \eil\.  I)ir»'(  torate  for 
Engineering  Sciences,  Consumer 
Product  Safetv  Commission. 


Washington.  DC  20207:  telephont 
504-0508.  extension  1293 
SUPPLEMENTARY  INFORMATION 


301 ; 


A.  Background 

The  Commission  currentlv  has  a 
flammability  standard  tor  mattresses 
that  addresses  ignition  by  cigarettes.  IB 
CFR  part  1632.  Smoldering  ignition  of 
mattresses/bedding  (usualK'  caused  b\' 
cigarettes)  has  declined  since  the 
standard  took  effect  in  1973.  Howe\er. 
the  open  flame  ignition  of  mattresses/ 
bedding  continues  to  cause  a  significant 
number  of  deaths  and  injuries. 
especially  to  children.  The  most 
common  open  flame  sources  are 
lighters,  candles  and  matches.  The 
Oimmission  staff  has  been  e\aluating 
data  concerning  such  fires  fur  several 
years  to  determine  how  best  to  address 
open  flame  ignition  of  mattresses/ 
bedding. 

In  1993.  C;PSC  c;onductefl  a  field 
in\estigation  study  to  learn  more  about 
cigarette-ignited  fires  and  open  flame 
fires.  The  report,  issued  in  1997, 
showed  that  about  70"r.  of  the  open 
flame  fires  involved  child  plav  and  that 
68"'o  of  the  open  flame  deaths  were  to 
children  playing  with  lighters,  matches, 
or  other  open  flame  sources.  The 
mattress  was  ignited  directly  by  open 
flame  in  about  24%  of  the  cases. 
However,  bedding  was  the  first  item  to 
ignite  in  about  60%  of  the  cases.  In  the 
latter  scenario,  the  fire  had  already 
developed  to  a  considerable  size  before 
the  mattress  became  involved.  A  similar 
study  conducted  bv  the  National 
Associiation  of  State  Fire  Marshals 
(".NIASFM")  in  1997  confirmed  these 
findings. 

A  CPSC  Chairman's  Roundtable, 
conducted  in  Februarv  1998.  was 
intended  to  develop  approaches  to 
address  these  fires  and  fire  deaths.  The 
Roundtable  concluded  that  tet:hnical 
studies  were  needed  and  that  a  public 
education  effort  should  be  considered. 
The  industry's  Sleep  Products  Safety 
(Council  ("SPSC").  an  affiliate  of  the 
International  Sleep  Products 
Association  ("ISPA").  sponsored  a 
research  program  at  the  Naticmal 
Institute  of  Standards  and  Technology 
("NIST")  to  provide  the  technological 
basis  for  future  performance 
requirements  that  could  be  included  in 
a  standard  for  mattresses  and/or 
bedclothes.  The  mattress  industry  also 
began  developing  an  expanded  public 
education  program  in  cooperation  with 
other  interested  organizations. 

On  March  28.  2000.  Whitney  Davis, 
director  of  the  Children's  Coalition  for 
Fire-Safe  Mattresses  (  "CCFSM") 
submitted  four  petitions  to  the 
Commission  concerning  mattress 
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flamms^bility.  The  petitions  proposed 
four  options:  (1)  An  open  flame 
standard  similar  to  the  hiU-scale  test  sot 
forth  in  California  Technical  Bulletin 
129;  (2)  an  open  flame  standard  similar 
to  the  component  test  set  forth  in  British 
Standard  5852;  (3)  a  warning  label  for 
mattresses  warning  of  polyurethane 
foam  fire  hazards,  and  (4)  a  permanent, 
fire-proof  mattress  identification  tag. 
The  petitions  are  discussed  in  greater 
detail  in  section  G. 

The  Commission  is  considering  a 
tlammability  standard  that  would 
address  mattress  fires  ignited  by  small 
open  flames.  To  be  effective  the 
standard  must  reflect  the  actual  use  of 
mattresses.  Mattresses  generalh  are  not 
used  alone,  but  are  covered  by  bedding 
or  bedclothes,  such  as  sheets,  blankets 
and  comforters  The  presence  of  these 
materials  significantly  affects  the 
character  of  the  fire.  In  some  incidents 
the  small  oppn  flame  mav  ignite  the 
mattress  direrth  .  But  it  is  mure 
common  that  the  smaller  flame  source 
initially  ignites  the  bedding,  and  these 
materials  sene  as  a  larger  ignition 
source  for  the  mattress.  Thus,  an 
effectivf'  standard  must  consider  the 
interplay  between  the  mattrrs'i  and  the 
bedding 

B.  The  Product 

According  to  the  International  Sleep 
Products  Asscjciation  CiSPA").  1999 
sales  of  mattresses  were  an  estimated 
S2.H  billion.  ISPA  represents  about  7J5 
wholesalers,  retailers,  and 
manufacturers  of  conventional 
mattresses  and  foundations,  ace  ciuriting 
for  over  80".n  of  total  IS.  sales  of  these 
products. 

The  e.xpected  useful  life  of  mattressp*; 
is  about  14  vcars  Based  on  estimatt's 
from  ISPA  and  previous  staff  studies. 
th(!  Commission's  Product  Population 
Model  f'stimates  about  240  million 
mattresses  ma\'  havp  been  in  use  in 
residential,  commercial,  and 
institutional  applications  at  the  end  of 
1999. 

The  top  four  producers  operate  about 
one-half  of  the  800  production  facilities 
in  the  U.S  and  account  for  over  SO".)  ol 
the  tcital  I'.S.  production  of  mattresses. 
The  remainder  of  the  production 
facilities  are  operated  by  smaller 
manufacturers  that  tend  to  be  family- 
owned  firms  supplying  mattresses  and 
foundations  to  a  regional  market  While 
renovated  mattresses  account  for  as 
much  as  25%  of  those  in  use  in  some 
parts  of  the  country,  the  total  extent  of 
such  renovated  mattress  use  is 
unknown.  Mattresses  produced  for 
institutional  and  commercial  use  are 
available  to  consumers  by  special  order. 


C.  Risk  of  Injury 

In  1998.  mattress  or  bedding  items 
were  first  to  ignite  in  about  18.10U 
residential  fires  that  resulted  in  390 
deaths,  2,160  injuries,  and  S208  3 
million  in  property  damage  ()\er  thf^ 
five-vear  period  from  1994  through 
1998,  children  under  age  15  represented 
over  75%  of  the  deaths  in  fires  ignited 
by  candles,  matches,  and  lighters,  and 
incurred  o\'er  one  third  of  the  injuries 
from  these  fires.  The  most  common 
ignition  sources  for  the  incidents 
involving  deaths  of  these  c  hildren  were 
candles,  matches  dud  lighters  Among 
victims  15  years  ol  age  and  older. 
smoking  materials  w-ere  the  most 
common  ignition  sources  causing  death. 
In  1998.  smoking  materials  accounted 
lor  5.300  fires.  230  deaths.  660  injuries. 
and  S61.3  million  in  propertv  damage. 

Since  mattress  fires  often  involve  the 
ignition  source  of  burning  bedding, 
initially  ignited  bv  a  smaller  source,  a 
standard  incorporating  an  ignition 
source  representing  burning  bedding 
could  address  deaths  and  injuries  from 
fires  caused  bv  smoking  materials, 
traditional  small  open  flame  sources,  as 
well  as  other  heat  sources.  Because  few 
materials  can  resist  such  a  large  ignition 
snurie.  the  tvpical  approach  of 
preventing  ignition  of  a  mattress 
through  a  product  performance  standard 
is  not  reasonable.  Howe\er.  limiting  the 
fire  intensity  and  preventing  flashover 
in  mattress; bedding  fires  could  result  in 
d  reduction  in  the  number  of  casualties 
due  to  such  fires.  Flasho\er  occurs 
wheii  a  fire  becomes  so  intense  that  all 
exposed  surfaces  ignite  nearly 
simultaneously,  and  quicklv  spreads 
through  the  structunv  While  victims 
Ultimate  with  the  ignition  mav  still  be 
at  risk  due  to  their  direct  contact  with 
the  burning  mattresses  and  bedclothes, 
preventing  flashover  mav  reduce  the 
number  of  i  asualties  to  a  portion  of  the 
other  victims  inside  as  well  as  those 
lnc;ated  outside^  the  room  rif  fire  origin. 

D.  Statutory  Provisions 

Sec:tion  4  of  the  Flaminahie  Fabrics 
-Act  (  "FFA")  authorizes  the  Commission 
to  initiate  proc:eedings  for  .i 
flanunabilitv  standard  \v  hen  st  finds  that 
such  a  standard  is    needed  lo  protect 
the  public  against  unreasonable  risk  of 
the  occurrenc:e  of  fire  leading  to  death 
or  personal  injurv.  or  significant 
property  damage."  15  US  C   1193(a). 
That  section  also  sets  forth  the  process 
by  which  the  Commission  can  issue  a 
flammability  standard  The  Commission 
first  must  issue  an  advanc  e  notice  of 
proposed  rulemaking  ("ANPR")  which: 
(1)  Identifies  the  fabric:  or  product  and 
the  nature  of  the  risk  assoc  iated  v\  ith  the 


fabric  or  product;  (2)  summarizes  the 
regulatory  alternatives  under 
consideration;  (3)  provides  information 
about  existing  relevant  standards  and 
reasons  why  the  Commission  does  not 
preliminarily  believe  that  these 
standards  are  adequate:  (4)  invites 
interested  persons  to  submit  comments 
concerning  the  identified  risk  of  injury, 
regulatory  alternatives  being  considered, 
and  other  possible  alternatives:  (5) 
invites  submission  of  an  existing 
standard  or  portion  of  a  standard  as  a 
proposed  regulation;  and  (6)  invites 
submission  of  a  statement  of  intention 
to  modify  or  develop  a  voluntary 
standard  to  address  the  risk  of  injury.  15 
U.S.C  1193(g). 

If,  after  reviewing  comments  and 
submissions  responding  to  the  ANPR, 
the  Commission  determines  to  continue 
the  rulemaking  proceeding,  it  vnW  issue 
a  notice  of  proposed  rulemaking.  This 
notice  must  contain  the  text  of  the 
proposed  rule  along  with  alternatives 
the  Commission  has  considered  and  a 
preliminary  regulatory  analysis  15 
Li.S.C.  l]93(i).  Before  issuing  a  final 
rule,  the  Commission  must  prepare  a 
final  regulator*  analysis,  and  it  must 
make  certain  findings  concerning  any 
relevant  voluntary  standard,  the 
relationship  of  costs  and  benefits  of  the 
rule,  and  the  burden  imposed  by  the 
regulation.  Id.  1193(j).  The  Commission 
also  must  provide  an  opportunity  for 
interested  persons  to  make  an  oral 
presentation  before  the  Commission 
issues  a  final  rule  Id  1 193(d) 

E,  Existing  Open  Flame  Standards 

The  staff  has  reviewed  13  existing 
tests  or  standards  relevant  to  open  flame 
hazards  associated  with  mattresses/ 
bedding.  State  and  local  government 
tests  and  standards  include  Technical 
Bulletin  ("TB")  129,  TB  121 ,  and  TB 
117  from  California,  the  Michigan  Roll- 
up  Test,  and  Boston  Fire  Department 
( "BFD")  lX-11  from  Boston.  The  staff 
reviewed  other  standards  from  the 
American  Society  for  Testing  and 
Materials  standards  (ASTM  E-1474  and 
ASTM  E-1590),  Underwriters 
Laboratories  (UL  1895  and  UL  2060).  the 
National  Fire  Protection  Association 
(NFPA  264 A  and  NFPA  267)  and  the 
United  Kingdom  (British  Standard 
("BS")  6807  and  BS  5852) 

Several  of  these  standards  specify 
tests  which  are  duplicates  or 
modifications  of  each  other.  To  simplify 
the  discussion  of  these  existing 
standards,  tests  are  grouped  in  two 
broad  categories:  Full-scale  fire  tests  of 
mattresses  (sometimes  including 
bedding  items)  and  small-scale 
component  tests  of  mattress  materials. 
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Important  -ispfcts  of  the  standards  are 
briefly  summarized  below. 

Full-scaif  Tf^sts:  A  full-scale  test  is 
tjenoralh  ccmsidered  the  most  reliable 
m  measuring  prndutit  performance, 
especially  when  the  prrxluct  c:ontains 
multiple  materials  in  a  complex 
construction  such  as  a  mattress  or 
mattress/ bedding  cnmbinatinn.  Nine  of 
the  tests  re\  iewed  are  full-s(  ale  burn 
tests  of  mattresses  that  can  produce 
large  fires.  There  are  only  about  twelve 
laboratories  in  the  United  States  that 
have  test  facilities  capable  nf  safeh 
conducting  these  tests  and  properly 
controlling  emissions  produced.  These 
tests  are  costly,  ranging  from  S2.000- 
5.000  per  test;  and  CPSC.  does  not  have 
this  type  of  facility. 

TB129.  TB  121.  BFD  lX-11.  ASTME- 
1590,  NFPA  267.  UL  1895.  and  UL  2060 
use  gas  burners  simulating  a  newspaper 
fire  in  a  wastebasket.  newsprint  in  a 
metal  container,  or  burning  bedding  as 
the  ignition  source.  The  mattress  is 
sometimes  tested  in  combination  with  a 
foundatnm  and  bedding  Bed(  lothes  are 
generalh  optional  and  unspe<::ified 
(chosen  by  the  tester).  The  ignition 
sources  are  applied  to  the  side  Dr 
underneath  the  mattres>.  The 
acceptant  •■  ( ritt^ria.  when  specified,  are 
intended  to  minimize  the  size/intensity 
of  the  fire  and  related  hazards  rather 
than  pre\ent  ignition  The  standards 
limit  the  p"ak  rate  nf  heat  release  and/ 
or  total  heat  release,  ma.ximum 
temperature  above  the  mattress,  carbon 
monoxide  concentration,  and  mass  loss. 

BS  f)8(l7  a  ynluntary  British  standard. 
provides  multiple  ignition  souri:e 
options  fur  a  full-scale  test  of  a  mattress 
or  mattress  foundation  combination. 
The  tfip  or  underside  of  the  mattress  is 
exposed,  depending  on  the  specific 
igniticm  source  Ignition 'non  ignition  is 
determined  from  the  exposure  to  a 
( igarette.  butane  flame,  wood  crib,  or 
bedclothes  chosen  bv  the  tester. 

The  Michigan  Roll-up  Test  was 
designed  to  test  lail  pads  that  had  been 
rolled  up  and  intenticmallv  ignited  bv 
inmates  The  pad  or  mattress  is  rolled 
and  tied,  stuffed  with  nt'wsprint.  leaned 
against  -i  bed  frame,  and  ignited   No  test 
criteria  are  specified 

Small-sra'p  tests-  The  staff  reviewed 
four  smaller  scale  standards,  all  of 
which  are  used  for  e\aluating  mattress 
components  rather  than  the  full 
mattress  One  serious  drawba(  k  of 
component  tests  is  their  inahilit\  tn 
accurateh  predic:t  the  real  life 
performance  of  the  full  product,  a 
complex  combination  of  mattress, 
foundation  and  bedclothes 

TB  1 17  is  mandatory'  in  California  for 
polvurethane  foam  used  in  mattresses. 
The  test  requires  the  average  flame 


spread  time  of  5  inch  specimens  to  be 
10  seconds  or  more. 

ASTM  E-1474  and  NFPA  264A 
measure  the  heat  release  rate  of  a  small 
specimen  of  a  mattress  component 
material  exposed  to  35  kilowatts  per 
square  meter  (kW/m-)  from  the  burner 
of  a  Cone  Calorimeter. 

BS  5852  is  a  British  standard, 
mandatory  for  mattress  filling  materials 
(typically  foam]  used  in  single-filling 
mattresses.  A  horizontal/vertical  crevice 
of  foam  covered  with  a  standard  flame- 
resistant  (FR)  polyester  fabric  is  exposed 
to  an  ignition  source.  CJptions  include  a 
cigarette,  butane  flames,  and  wood  cribs 
of  varying  sizes  with  incrf^asing  thermal 
outputs.  Maximum  smoldering/flaming 
time  and  in.iss  loss  are  specified. 

Several  of  these  standards,  small  and 
large  scale,  may  ultimately  offer  the  best 
choices  for  a  test  method,  test 
conditions,  magnitude  and  nature  of  the 
ignition  source,  techniral  rationale. 
acceptance  criteria,  and  so  forth. 
However,  more  data  are  necessary  to 
determine  the  most  appropriate  test  .As 
a  group,  these  standards  lack  clear  links 
to  the  specific  hazard  of  ignition  from 
burning  bedding  materials  typical  of 
residential  fire  incidents,  which  is 
especially  important  for  establishing 
effective  acceptance  criteria.  A  better 
understanding  of  the  fire  scenario,  the 
magnitude  uf  the  hazard  to  be 
addressed,  the  contribution  o\  burning 
bedding,  and  the  effectiveness  of 
product  changes  is  needed.  With  this 
information,  preparation  of  a 
reasonable,  effective  pe.rformanre 
standard  to  reduce  deaths  and  injuries 
is  possible:  and  mattress  materials  and 
constructions  suitable  for  the  residential 
matt'ress  market  can  be  developed. 

F.  Tethnical  Research  and  Test 
Development 

From  the  CPSC",  and  ISPA.'NASFM 
studies  of  mattress  fire  incidents  and  the 
roundt.ible  discussums.  it  became  clear 
that  a  better  understanding  of  the 
problem,  desired  jJerformance 
objectives,  and  technit.al  means  to  meet 
the  objectives  were  needed.  As 
discussed  above,  existing  standards  and 
tests  were  inadequate  and  new  te<;hnical 
research  was  needed  to  support  and 
flevelop  an  effective  test  method  and 
standard.  In  1998,  in  consultation  with 
CPSC  staff.  SPSC  began  sponsoring  the 
nef:essar\  research  at  NIST  to  define  and 
measure  the  hazard  trom  open  fiame 
ignition  of  mattresses  from  burning 
bedding.  The  first  phase  of  the  research 
was  completed  in  June  2000.  and  work 
on  Phase  2  has  begun  and  is  scheduled 
for  completion  later  in  2001.  CPSC  is 
sponsoring  NIST  to  develop  a 
complementary,  smaller  scale  test 


method  to  address  practical  issues  of 
enforcement  and  product  development. 
The  small-scale  test  method 
development  will  continue  into  2002. 
These  programs  are  summarized  below. 

1 .  Phase  One 

The  Flammability  Assessment 
Methodology  for  Mattresses-Phase  1. 
involved  four  main  objectives:  (1)  Initial 
evaluation  of  bedding  products.  (2) 
characterization  of  heat  impact  on  a 
mattress.  (3)  design  of  gas  burners,  and 
(4)  tests  of  mattresses/bedclothes  with 
burners. 

Because  the  bedclothes  are  most 
likely  to  be  the  item  first  ignited  and 
serve  as  a  magnifier  for  the  original, 
small  open  fiame  source,  NIST 
characterized  the  fire  behavior  of 
bedclothes  typically  used  in  residential 
settings.  Tests  of  twelve  combinations  of 
bedclothes  (sheets,  pillows,  comforters, 
and  blankets)  produced  peak  heat 
release  rates  that  ranged  from  50  kW  to 
about  200  kW:  all  substantially  higher 
than  a  match  or  lighter.  Peak  heat 
release  rate  is  basically  a  measure  of  the 
intensity  of  the  fire  produced  by  these 
items. 

NIST  measured  the  heat  impact 
imposed  on  the  surface  of  a  mattress  bv 
six  bedding  combinations  covering  a 
range  of  performance,  from  moderate  to 
most  intense  ignition  threat. 
Measurements  of  heat  flux,  duration  and 
affected  location  were  taken.  Distinctly 
different  burning  conditions  existed  on 
the  top  and  side  of  the  mattress,  the  top 
being  more  severe. 

NIST  then  designed  two  gas  burners 
to  consistently  simulate  the  typical  heat 
impact  imposed  on  a  mattress  top  and 
side  by  burning  bedding  products.  This 
IS  necessary  for  providing  controlled 
and  reproducible  test  results.  The  heat 
fiu-X  of  the  top  surface  burner  is  65  kVV/ 
m-  with  a  duration  time  of  either  45 
seconds  or  70  seconds.  The  heat  flux  of 
the  side  surface  burner  is  50  kVV/m- 
with  a  duration  time  of  either  25 
seconds  or  50  seconds.  These 
measurements  were  used  to  establish 
appropriate  burner  intensities  and 
exposure  times  when  applied  to  the 
mattress. 

The  burners  were  tested  on  five 
different  types  of  mattresses  to  ensure 
their  ability  to  produce  results  that 
correlated  with  actual  tests  of  burning 
bedding.  One  mattress  represented 
current  residential  technology.  The 
other  four  mattresses  were  constructed 
with  different  types  of  potentially  fire 
resisting  components,  including  barrier 
fabrics,  modified  fibers,  and  treated 
foams.  Correlation  was  good  except  for 
one  mattress  construction  that  exhibited 
internal  over-pressurization  with  the 
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ignited  bedding.  Internal  over- 
pressurization  occurs  when  a  flammdble 
gas  mixture  builds  up  within  the 
mattress  causing  rupturing  of  the 
mattress  seams  and  allowing  fire  to 
penetrate  the  interior.  Mattresses  with 
this  behavior  should  be  a\oided  or 
designed  to  resist  rupturing  during  a 
fire. 

The  research  conducted  during  Phase 
1  provided  extremely  useful  information 
regarding  fires  involving  mattresses  and 
the  interaction  with  bedclothes  Burning 
bedclothes  by  themselves  were  shown 
to  produce  large  fires,  reaching  heat 
release  rates  up  to  200  kW.  A  200  k\V 
fire  is  a  much  larger  fire  than  a  match, 
candle  or  lighter  ignition  source  but  not 
large  enough  to  create  flashover 
conditions.  Mattresses  wiihout 
bedclothes,  however,  were  shown  to 
produce  fires  large  enough  to  cause 
room  flashover.  adding  to  the 
complexity  of  the  hazard.  The  gas 
burners  appear  to  suct:essfullv  simulate 
most  burning  bedding  conditions  and 
show  how  mattress  materials  and 
construction  techniques  can  improve 
mattress  fire  behavior. 

2.  Phase  Two 

Phase  2  of  the  NIST/SPSC  research 
will  determine  the  abilit\'  of  small-scale 
mattresses  to  predict  burning  behavior 
of  twin  size  and  larger  bedding  systems 
Phase  2  will  also  provide  an  analytic  ai 
basis  for  estimating  the  performance 
characteristics  of  the  mattress  needed  to 
address  and  reduce  the  hazard. 

Most  available  fire  test  data  relate  to 
twin  size  mattresses  To  understand  the 
effects  of  mattress  size,  it  will  be 
necessary  to  obtain  data  on  larger  size 
mattresses.  The  research  will  evaluate 
the  effects  of  scale  from  king  size  to  a 
2'  X  2'  mini-mattress,  a  size  commonly 
used  by  manufacturers  as  a  selling  tool. 
If  the  heat  release  rate  behavior  or  other 
measure  (p  g  weight  or  mass  loss)  seen 
in  smaller  mattresses  correlates  with 
that  of  larger  size  mattresses,  the 
feasibility  of  conducting  safe, 
convenient  mattress  tests  and  producing 
fire  safe  products  increases.  A.dditional 
tests  will  evaluate  how  the  lateral 
dimensions  of  mattresses  affect  fire 
intensity  and  how  different  size 
mattresses  affect  a  specified  room 
environment. 

Several  factors  will  be  considered  in 
order  to  estimate  the  peak  rate  of  heat 
release  from  a  mattress  that  would 
substantiadly  reduce  the  fire  hazard 
These  include:  (1)  The  effect  of  bed  size 
and  room  size  on  fire  size.  (2)  the 
proximity  of  other  furnishings  around 
the  bed  fire  and  the  ignition  threat  of 
surrounding  objects,  and  (3)  the  location 
of  persons  with  respect  to  the  location 


of  fire  origin.  Three  tiers  of  hazard  for 
\'ictims  of  mattress/bedding  fires  havf- 
boen  identified  using  National  Fire 
Incident  Reporting  System  (NFIR.S)  data; 
(1)  Outside  the  room  of  (jrigin,  I2j 
within  the  room  of  origin  but  not  in 
contact  with  mattress  fire  and,  (3)  direct 
contact  with  mattress  fire  Through 
analysis  of  the  various  tests  NIST  will 
explore  the  relationship  between  fire 
size  and  the  number  of  fatalities  and 
determine  what  reduction  in  bed  fire 
intensity  will  signiiicanth  reduce 
fatalities  based  on  the  three  hazard  tiers. 
Phase  2  has  been  expanded  to  include 
tests  of  bedclothes  i  quilts,  (.omforters. 
pillows)  constructed  with  a  variety  of 
flame-resistant  filling  and  cover 
materials  to  assess  the  effect  of  material 
changes  on  the  flammabilitv  behrivmr 

3   Small-scale  Sc  reeniiic  Test 

To  be  c(jnduc:ted  (:i)n(  iirrentlv  with 
Phase  2.  CPSC  (with  fundint;  support 
from  the  I'.S.  Fire  Administratinn)  has 
contracted  with  N'lST  to  de\  elop  a 
bench  scale  screening  test  to  be  used  as 
a  surrogate  for  full-NCdlc  te'^t^  nf 
mattresses  exposed  to  burning  bedding 
or  equivalent  gas  burners.  Although  the 
most  reliable  measures  of  mattress 
performance  are  full-scale  tests,  they  are 
expensive  and  require  specialized 
facilities  .-X  bench  scale  test  could  be 
used  by  CPSC  for  compliance  screening 
and  by  manufacturers  for  screening 
designs  materials  .A  similar  concept  is 
used  in  the  mattress  standard  (16  CFR 
part  1632)  for  substitution  of  tickings 
and  materials  used  at  the  tape  edge.  Test 
specimens  will  be  from  actual 
production  mattresses.  Based  on  th<' 
performance  of  a  variety  of  materials, 
designs,  and  constructions  the  test  will 
be  designed  to  be  more  stringent  than 
the  full-scale  test  to  avoid  problems 
(such  as  approving  a  mattress 
construction  that  fails  the  full-scale  test 
and  must  be  recalled  later). 

G.  The  Petitions 

CCFSM's  petitions  (Petitions  FP  00-  1 
FP  00-2.  FP  00-3.  and  FP  0O-4! 
proposed  four  options  to  address  open 
flame  ignition  of  mattresses  (1)  An  open 
flame  standard  similar  to  the  full-scale 
test  set  forth  in  California  Technical 
Bulletin  129;  (2)  an  open  flame  standard 
similar  to  the  component  test  set  forth 
in  British  Standard  5852;  (3)  a  label 
warning  of  polyurethane  foam  hazards 
and  (4)  a  permanent,  fire-proof  mattress 
identification  tag.  The  petitioner  also 
requested  that  the  Commission  impose 
fines  and  take  other  actions  to  enforce 
the  existing  mattress  flammability 
standard  against  renovated  mattresses 
This  request  was  not  docketed  as  a 


petition  because  it  concerned  action  that 
cannot  be  taken  through  rulemaking. 

The  petitioner  noted  that  the  existing 
mattress  flammability  standard 
addresses  deaths  and  injuries  associated 
with  cigarette  ignition  of  mattresses,  not 
small  open  flame  ignition.  The 
petitioner  obser\'ed  that  the  greater 
amount  of  polyurethane  foam  used  in 
today's  mattresses  provides  increased 
fuel  for  mattress  fires.  He  argued  there 
is  a  significant  need  for  a  standard  that 
would  address  open  flame  ignition  of 
mattresses 

In  one  petition  (FP  00-1 )  the 
petitioner  requested  that  the 
Commission  issue  a  standard  based  on 
a  full-scale  test  like  that  in  California  TB 
129.  discussed  above  In  another 
petition  (FP  00-2)  the  petitioner 
requested  that  the  Commission  issue  a 
standard  based  on  a  component  test  like 
that  in  BS  5852,  discussed  above  The 
Commission  has  determined  to  grant 
both  of  these  petitions  requesting 
standards.  The  Commission  also  voted 
to  deny  the  remaining  two  petitions.  A 
label  warning  of  the  flammability  of 
polyurethane  foam  may  not  accurately 
r-'flect  the  flarrunability  of  a  finished 
mattress,  particularly  as  it  may  actually 
be  used  with  bedding.  As  for  the 
requested  fire-proof  identification  tag. 
although  it  might  help  identify  a 
mattress  after  a  fire,  it  would  not  affect 
a  mattress  s  flammability  performance. 

The  Commission  will  consider  both 
full-scale  and  component  tests  in  the 
course  of  rulemaking  to  determine  the 
most  effective  standard  to  address 
mattress  fires  ignited  by  small  open 
flames.  As  explained  above,  the 
Commission  staff  is  involved  in 
extensive  research  that  is  examining  the 
characteristics  of  mattress/bedding  fires 
and  evaluating  all  relevant  tests  that 
(  ould  form  the  basis  for  a  standard. 

H   Respon.se  to  (omments  on  the 
Petitions 

( ill  lune  12.  2000.  the  Commission 
published  a  request  in  the  Federal 
Register  for  public  comments  on  these 
petitions  65  FR  36890.  Nine  comments 
\N  ere  submitted  by  a  fire  safety  expert 
and  various  industry  associations  Most 
of  these  comments  were  on  the  general 
issue  of  open  flame  ignition  of 
mattresses  rather  than  the  specific 
petition  recommendations.  The  major 
issues  raised  by  the  comments  and 
responses  to  them  are  discussed  below. 

]   General  Comments 

Comment:  Some  commenters  were 
c  onrerned  that  standard  tests 
re(  ommended  by  the  petitions  do  not 
reflect  real  hazards  typical  of  residential 
mattress  fire  scenarios.  Some  stated  that 
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N'IST'i  work  examminvj  mattr<'sses  and 
bedrlothfs  is  a  preferable  basis  fur  a 
standard 

C"P5(.'  Flfiponse:  Real-life  residential 
bedding  fires  involve  a  complex  svstem 
of  materials,  typically  a  mattress  and 
foundatinn  with  a  collection  of 
bedclothes  which  may  include  any 
number  of  sheets,  blankets,  comforters. 
pillows,  quilts  and  decorative  items. 
The  bedc;lothes  add  to  the  complexity  of 
the  hazard.  Often,  the  mattress  is 
essentiallv  exposed  to  burning  bedding, 
a  much  larger  ignition  source  than  the 
flame  from  a  match,  candle  or  lighter 
that  mav  have  been  the  original  source 
of  ignition  Two  of  the  petitnms  request 
test  method^  to  dddre^s  the  hazard  of 
residential  mattress  fires  (FPOO-l  and 
FPO(3-2).  The  ability  of  the  requested 
test  methods  to  address  real-life 
residential  mattress  fires  is  unclear  at 
this  time  An  appropriate  test  method 
should  effectively  address  the  hazard  as 
it  exists  in  real-life  fire  scenarios, 
representing  all  materials  present,  the 
tvpicai  Ignition  source,  and  the  point  of 
Ignition. 

The  current  study  being  conducted  by 
NT.ST  is  a  scientifically  based  research 
program  designed  to  address  the  open 
flame  ignition  of  mattresses  and 
bedclothes  under  conditions  that  closely 
resemble  r^Ml-life  residential  fire 
Ncenaniis-  The  studv  is  focused  on 
understanding  the  dynamics  of  fires 
involving  mattresses  and  bedclothes 
assemblies  and  on  developing 
appropriate  and  tef:hnologically 
praf  tK  able  m^-thodology  that  can 
f'ffecti\t'!v  address  the  hazard. 

Commt-nt:  Some  commenters  stated 
that  anv  new  regulation  should  not 
compromise  cigarette  resistance. 
Commenters  stated  that  An\  new- 
regulation  should  prtivide  a  standard 
with  a  simple  test  that  can  be  widely 
used.  It  should  have  the  attributes  of  a 
good  standard 

CP.ST.'  R>"ipnnsf  The  Commission 
agrees  that  anv  new  regulation  regarding 
mattress  flanimabihtv  should  be  closely 
assessed  for  possible  impacts  on  the 
benefits  of  the  existing  regulation.  While 
full-scale  mattress  tests  may  provide  the 
most  definiti\f  measures  of  mattress  fire 
hehavmr  'ht  \  are  costly,  dangerous. 
and  I  anni.t  be  widely  conducted.  A 
valid  bench  or  small-scale  test  that  is 
practical  and  cost  effective  is  a 
ne(  essar\  (  nmjjonent  of  a  performance 
standard  w  h-n  many  tests  are  needed.  A 
simple  bench  scale  test  would  enable 
manufacturers  to  conduct  some  of  their 
'\vn  testing,  allowing  them  to  proceed 
more  easily  with  produ(  t  and  design 
innovation  an  address  -afety  concerns 
regarding  their  facilities  and  employees. 
A  liench  scale  test  that  uses  products 


obtained  at  retail  would  also  be  useful 
for  regulatory  and  compliance  purposes. 
The  Commission  agrees  that  any  new 
standard  would  need  to  be 
representative  of  the  real-life  fire 
hazard,  and  the  methodology  should  be 
reasonable,  technologically  practicable 
and  based  on  sound  comprehensive 
research. 

2.  Petition  FP  OU-1  Suggesting 
California  TB  129 

Comment:  One  commenter  noted  that 
TB  129  provides  a  direct  measure  of  the 
danger  posed  by  the  mattress  tested  and 
is  excellent  for  assessing  product 
performance.  Another  commenter. 
however,  observed  that  the  type  of 
ignition  source  and  point  of  ignition 
used  in  the  test  ate  not  appropriate  for 
residences.  Two  commenters  noted  that 
TB  129  tests  are  expensive  and  can  onlv 
be  conducted  by  a  fire  test  laboratory 
with  large-scale  heat  release 
measurement  capabilities. 

CPSC  Response:  TB  129  was 
developed  to  address  hazards  associated 
with  ignition  of  mattresses  in  public 
institions.  It  is  not  clear  that  TB  129 
provides  a  test  method  that  is  a  triie  and 
direct  measure  of  the  danger  posed  by 
a  typical  residential  mattress  fire  The 
CPSC  staff  has  concerns  about  the  lack 
of  bedclothes  and  mattress  foundations 
in  the  test,  the  intensity  of  the  specified 
ignition  source,  and  the  required  side 
ignition  point.  It  is  also  true  that  full- 
scale  open  flame  mattress  tests,  like  TB 
129,  require  specialized  fire  test 
facilities  and  are  dangerous  and  costly 
to  conduct. 

3.  Petition  FP  00-2  Suggesting  BS  5852 

Comment:  One  commenter  stated  that 
British  Standard  5852  has  been  effective 
in  significantly  reducing  deaths  and 
injuries  from  upholstery  fires. 

CPSC  Response:  Limited  data  are 
available  for  assessing  the  effec  tiveness 
of  BS  5852  in  reducing  deaths  and 
injuries,  particularly  for  assessing  losses 
from  mattress  fires.  The  UK  Department 
of  Trade  and  Technology's  report 
evaluting  benefits  of  the  !9H8 
regulations  states  that  the  data  on 
mattresses  is  less  clear  than  the  data  tor 
upholstered  furniture.  Mattress 
regulations  require  the  filling  materials 
to  meet  the  regulations  for  polyurethanc 
foams,  but  do  not  specify  fire  resistant 
requirements  for  mattress  fabric 
coverings  or  tickings.  Moreo\  er.  the 
report  did  not  consider  variables  such  as 
a  df^rease  in  smoking,  increase  in 
consumer  awareness,  increased  use  of 
smoke  alarms,  and  increase  in  use  of  FR 
products. 

Comment:  One  conjmenter  reported 
on  full-scale  tests  of  UK  mattresses 


which,  mostly  ignited  by  a  match,  show 
reduced  fire  intensity.  It  is  not  necessary 
to  ensure  resistance  to  burning  bedding 
because  the  British  experience  using 
complying  foams  has  been  good  and 
t;omplying  foams  do  not  cause  big  fires 
with  larger  ignition  sources. 

CPSC  refiponse:  Full-scale  tests  of 
British  mattresses  composed  of  treated 
foam  components  may  exhibit  a 
resistance  to  small  open  flames,  such  as 
matches,  lighters  arid  candles  when 
compared  to  mattresses  composed  of 
untreated  foam.  Recent  tests,  however. 
show  that  British  mattresses  are  clearly 
inadequate  when  presented  with  the 
intense  flames  and  higher  heat  fluxes 
typically  caused  by  burning  bedding. 
.Several  full-scale  tests  of  British 
mattresses  were  included  in  the 
mattress  flammabilitN'  stud\-  conducted 
at  the  M.ST.  While  the  British 
mattresses  may  take  several  minutes  to 
reach  their  peak  rate  of  heat  release,  the 
peak  rate  of  heat  release  observed  for  the 
mattresses  alone  (without  bed  clothing) 
was  significantly  above  the  level 
neces.sar\-  to  cause  flashover.  Testing  of 
mattresses  complying  with  British 
regulations  with  bed  clothing  resulted 
in  an  even  higher  peak  rate  of  heat 
release,  clearly  showing  that  bedding 
continues  to  be  a  major  contributor  to 
the  fire  hazard  causing  serious  flaming 
of  the  foam. 

Comment:  Commenters  indicated  that 
BS  5852  is  easy  to  run  and  relatively 
inexpensive.  However,  it  is  a  composite 
test,  does  not  assess  heat  release  and 
does  not  account  for  bed  clothing  in  the 
residential  fire  scenario. 

CPSC  response:  The  Oimmission 
agrees  that  BS  5852  is  a  relatively 
inexpensive  and  easy  to  run  test 
method,  but  at  thf>  same  time,  is 
concerned  that  the  test  does  not 
measure  heat  release  rates  or  account  for 
the  more  severe  ignition  source  from 
burning  bedding. 

Comment:  One  commenter  suggested 
that  a  simple  test,  like  BS  5852,  that  can 
be  used  ver\-  widely  is  the  most 
appropriate  for  a  national  regulation. 

CPSC  Response:  The  Commission 
agrees  that  an  easy-to-run  test  is 
appropriate.  It  is  unclear,  however,  if 
the  most  appropriate  test  is  BS  5852. 

-/  Pftitian  FPl)()-.i.  Mattress 
Conihustnhilitx'  UVirnuiq  Labels 

Comment  One  commenter  noted  that 
Sleep  Product  Safetv  (Council  product 
labels  have  been  used  on  finished 
mattresses  since  1989.  Th(i  commenter 
slated  that  the  petition  suggests  a  label 
that  is  extreme  and  does  not  represent 
the  performance  of  the  finished  product 
in  a  real  life  fire  situation. 
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CPSC  Response:  The  Commission 
agrees  that  the  label  recommended  bv 
the  petition  does  not  represent  the 
hazard  presented  by  the  finished 
product  in  a  real  life  hre  situation. 
Polyurethane  foam  is  just  one  of  nian\' 
c  components  used  to  construct  a 
mattress.  Since  if  is  unclear  what 
relation  the  fire  behavior  of  an 
individual  component  has  to  the  bkelv 
fire  performance  of  a  completed 
product,  the  Commission  agrees  that  the 
suggested  warning  is  not  appropriate  for 
the  final  mattress  product. 

5.  Petition  FP  00-4.  Fire-pronf  Mattress 
Identification  Tags 

Comment:  One  commenter  argues  that 
an  ID  tag  would  have  no  impact  on  the 
propensity  of  a  mattress  to  ignite  or  the 
intensity  of  the  resulting  fire. 

CPSC  response:  Petition  FP  00-4 
requests  that  all  mattresses  have  an 
identification  tag  designed  to  sur\i\i'  n 
hre  permanently  attached  to  the 
innerspring  unit.  The  Commission 
agrees  that  such  a  tag  is  unlikely  to  have 
any  impact  on  reducing  mattress  fires  or 
the  propensitv  of  a  mattress  to  ignite 
when  exposed  to  an  open  tlame.  Such 
d  tag  is  not  visible  to  consumers  to 
influence  their  beha\ior,  and  the  tag  has 
no  influence  on  the  mattress's  ability  to 
resist  ignition  or  its  performance  once 
Ignited   An  ID  fag  could  be  desirable  for 
identifying  mattresses  involved  in  fires 
to  improve  the  utility  of  collected  fire 
data  and  support  further  regulatory 
actions.  Howevei,  the  t^  cannot  be 
justified  in  terms  of  directly  reducing 
death  or  injury  from  fires 

I.  Invitations  to  Comment 

In  accordance  with  section  4(p]  of  the 
FFA.  the  Commission  invites  (  ommenfs 
on  this  notice.  Specifically,  the 
Commission  invites  the  following  types 
of  comments. 

1  Comments  concerning  the  risk  of 
injury  identified  in  this  notice,  the 
regulatory  alternatives  discussed  above, 
and  other  alternatives  to  address  the  risk 
of  injury; 

2  An  existing  standard  or  portion  of 
a  standard  as  a  proposed  rule; 

v1   A  statement  of  intention  to  modif\ 
or  de\elop  a  voiuntar\'  standard  to 
address  the  risk  of  injury  identified  in 
the  noti(;e  along  with  a  description  of  a 
plan  to  modify  or  develop  the  standard 

In  addition,  the  Commission  is 
interested  in  obtaining  further 
information  about  the  following  issues, 

1    Materials  that  cmild  improve 
mattress  performance  in  open  flame 
tests 

2,  An\  adverse  consequences  that  .ui 
open  flame  standard  might  have  on 
(;igarette  ignition  of  mattresses/beddmi:. 


3.  Thr>  appropriate  scope  oi  the 
standard,  that  is.  particular  items  that 
should  be  included  or  excluded. 

l)rtt(-ri   Oilolmr  4.  2001. 
Todd  Stevenson, 
Consiimpr  Product  Safety  Commission. 

List  of  Relevant  Documents 

i    Briefing  memorandum  from  Margaret 
NeiU  .  Project  Manager.  Directorat»  for 
i  !ie;ni>pring  Sciences,  to  the  Commission. 
Ojii.!)-.  to  Address  Open  Flame  Ignition  of 
.Mdtt.'CLss.'Bedding  and  Petitions  from  the 
Children's  Coalition  for  Fire  Safe 
Mattresses.'  August  16.  2001. 

2.  Memorandum  from  Signe  Hiser.  EPHA. 
ti)  Margaret  Neily.  Engineering  Sciences. 
Residential  Fires  in  Mattresses  and  Bedding 
1980   •1998.'  June  U.  2001. 

3.  Memorandum  from  Terrance  R.  Karels. 
EC.  to  Margaret  L.  Neily.  ES,  "Mattress 
Petitions."  lune  15.  2001. 

4.  Memorandum  from  Allyson  Tennev,  ES. 
to  Margaret  Neily.  Project  Manager.  "Current 
Kesearc  h  Program  to  Evaluate  Open  flame 
Mattress  Flammability."  April  25.  2001. 

5.  Memorandum  from  Allyson  Tennev.  ES, 
to  Margaret  Neily.  Project  Manager. 

Response  to  Comments  Received  on 
Petitions  FP  00-1  through  FP  00-4. 
Requesting  Standards.  Labeling  and 
Identific-ation  Tags  for  Mattresses."  April  25. 
2001. 

6.  Memorandum  from  Carolyn  Meiers, 
ESHF.  to  Margaret  Neily.  Project  Manager. 
"Petition  to  Provide  Rulemaking  Regarding 
Mattress  Combustibilifv  Warning  Labels." 
March  16.  2001. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

[WY-02&-F0R) 

Wyoming  Regulatory  Program 

agency:  ( ittic  e  of  Surface  Mining 
Rec;lama1iiin  and  Enforcement,  interior. 
ACTION:  Pro[iosed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  The  Office  of  Surface  Mining 

Rec  lamatum  and  Fnforcement  (CSM)  is 
announc  ing  receipt  of  a  proposed 
amendment  to  the  Wyoming  regulatory 
[irogram  (hereinafter,  the  "Wyoming 
program  ")  under  the  Surfac;e  Mining 
C.ontrol  and  Re(  i.imation  .-Xi  1  of  1977 
iSMC'RA).  Wyoming  proposes  revisions 
to  rules  about  surface  wafer  hydrology, 
<  oal  mine  waste  iinpnundnifnts, 
alhnial  \all(n'  floors,  .uni  Tlireatened 
and  Endangered  Plant  Species. 
W'Miming  intends  to  revise  its  program 


to  be  consistent  with  the  corresponding 
Federal  regulations,  and  improve 
operational  efficiency. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  m.d.t.  November  13,  2001.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  November  8. 
2001.  We  will  accept  requests  to  speak 
until  4:00  p.m.,  m.d.t.  on  October  26, 
2001. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Wyoming  program,  this  amendment,  a 
li.sting  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett.  Director 
Casper  Field  Office 
Office  of  Surface  Mining  Reclamation 

and  Enforcement 
100  East  'B"  Street.  Room  2128 
Casper.  WY  82601-1918 
Dennis  Hemmer,  Director 
Department  of  Environmental  Quality 
Herschler  Building 
122  West  25th  Street 
Cheyenne,  WY  82002 

Telp'phiine-  3n7/777-7RR2 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Padgett,  Telephone;  307/261-6550. 

Internet:  Gpadcett@OSMRE  GOV. 

SUPPLEMENTARY  INFORMATION: 

1   ttacKgruund  on  the  Wyoming  Program. 

II.  Desc;ription  of  the  Proposed  Amendment. 

III.  Public  Comment  Procedures. 

IV.  I'rnrodural  [>frrmin,Ttir.ns 

I.  Bai  kgniund  on  tfit   V\  \  orninu 
Program 

Section  503(a)  of  the  Surface  Mining 
and  Reclamation  Act  (the  Act)  permits 
a  State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  n?clamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *    *  "  and 
"rules  and  regulations  issued  by  the 
Secretan"  pursuant  to  the  Act.  30 
U.S.C.  1253(a)(1)  and  (7).  On  the  basis 
of  these  criteria,  the  Secretar\'  of  the 
Interior  conditionally  approved  the 
Wyoming  program  on  November  26. 
1980.  You  can  find  background 
information  on  the  Wyoming  program. 
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including  the  Secretary's  findings,  th*' 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Wyoming 
program  in  the  November  26,  1980. 
Federal  Register  i45  FR  78637)  You  can 
also  find  later  actions  concerning 
Wvoming's  program  and  program 
amendments  at  10  CFR  950.12,  950.15. 
950,16,  and  950  20  i 

n.  Description  of  the  Proposed 
Amendment 

Bv  letter  dated  luly  20.  2001. 
VVvnming  sent  us  a  proposed 
am^endraent  to  its  program 
(administrative  record  No,  VVY-34-01) 
under  SMCRA  (30  U.S.C,  1201  et  seq.). 
VVvoming  sent  the  amendment  in 
response  to  a  December  23,  1985.  letter 
IWY-34-7J  and  a  February  21.  1990, 
letter  (VVY-34-8;  that  we  sent  to 
Wyoming  in  accordance  with  30  CFR 
732  17.  in  response  to  the  requirf'd 
program  amendments  at  30  CFR 
950"l6(d).  (e).  (h).  (i).  (ii)(2).  (jj).  and  to 
include  changes  m.ade  at  its  own 
initiative.  The  full  t*^xt  of  the  program 
amendment  is  available  for  vou  to  read 
at  the  locations  listed  above  under 
ADDRESSES 

The  provisions  of  Wvoming's  Coal 
Rules  and  Regulations  that  Wyoming 
proposes  to  revise  are;  Chapter  2. 
.Section  2fa)(vi)iM)(IIIl,  Ground-water 
information;  Chapter  2,  Sections 
2(b)(.xi;(D](II)(l)  and  (2).  Groundwater 
monitoring  plan  and  Chapter  4,  Section 
2(w),  Hydrologic-balance  protection   In 
addition,  Wyoming  has  submitted 
rationale  supporting  its  existing  policv 
and  for  not  making  the  changes  required 
in  the  codified  program  deficiencies  at 
30  CFR  950  121a);4i,  30  CFR 
950,16(ii](2).  and  30  CFR  950,16(jj). 

III.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732,17(hi.  OSM  requests  your  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  7  32  15   If  we  approve  the 
amendment,  it  will  become  part  of  the 
Wyoming  program 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Casper  Field  Office 


Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII.  WordPerfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Please  also  include  "Attn:  SPATS  No. 
WY-029-FOR"  and  vour  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  tlie  Casper  Field  Office  at  307/ 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  responilents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  ritv  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifving  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  vou  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  b\ 
4  00  p  ni     in  d  t    ^ui  October  26.  2001.  If 
you  arn  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  thf  liK.ation  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copv 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  ever>'one  scheduled  to  sp^ak 
has  been  given  the  opportunity  to  be 
heard  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  vou  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 


hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  sumraar\'  of  each  meeting  a 
part  of  the  administrative  record, 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Hegulaton,' 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U,S,C,  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730,11.  732.15,  and  732,17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.^  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications,  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations,"  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
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Stato  programs  contain  rules  and 
regulations  'cttnsistfint  with" 
rf\gulations  issued  by  the  Sfrretarv 
pursuant  to  SMCRA, 

Exf'cutixe  Order  1J21 1 — Hetiuhition^ 
That  Significantly  Afffct  the  Supph  . 
Distribution,  or  I'sc  at  Energy 

On  May  18.  20()-l.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  (jf 
Energy  Effects  fur  a  rule  that  is  (1 ) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  suppl\ , 
distribution,  or  use  of  energy.  Since  this 
rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environinpntal  Polirv  .■\(  t 

Section  702(d)  of  SMCRA  (30  L',S,C, 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  i:onstitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policv  Act  (42  U.S.C. 
4332(2)(C)),  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  \EP.-\ 
process  (516  DM  8  4, A) 

PaptTwork  Rpductinn  A't 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  L'.S,C. 
3507  et  seq.]. 

Regulator}-  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory-  Flexibility  Act  (5 
US.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


Small  Buf^mess  Hf^^iihiUHV  Enforcement 
Fairness  Act 

Thi<  rule  1'^  n.>t  a  inaior  rule  under  5 
U,S,C:,  H04;2).  thf  Small  HiiMn<-ss 
Regulatory  Enforcement  FairnPbS  Act. 
This  rule:  (a)  Does  not  have  an  annual 
efft'ct  on  the  economy  of  SI  GO  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal.  State  or  local 
governmental  agcnc  i>"~,  .oui   i  !  Does  not 
have  significant  atUfrsi'  I'ti'-i.  ts  on 
competition,  employment,  investment. 
produc:ti\it\ ,  innovation,  or  the  ability 
of  L'  S  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  ot  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analvsis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  cc^nsiderod  a  major 
rule 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  in  .iny  given  year 
on  any  governmental  entity  or  the 
pri\ate  se(  tor 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmentdl  relations.  Surface 
mining,  I'ndericrounci  niining. 

l.)ri!fii  ,\l,^i!^1  2.  2001. 
Peter  A.  Rutledge, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 
![  R  Dor,  01-25.i4:i  Filed  10-10-01;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pan  36 

RIN  2900-AK76 

Loan  Guaranty:  Prepurchase 
Counseling  Requirements 

agency:  Department  of  \  eterdiis  Affairs. 
ACTION:  Proposed  rule. 


SUMMARY:  This  doc  ument  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  loan  guarantv  regulations 
that  .set  forth  underwriting  standards  ti^r 
V'A  guaranteed  loans.  We  propose  to 
require  first-time  homebuvers  to 
complete  homeownership  rnunseliim 
We  also  propose  to  add  the  completion 
of  financial  or  homeownership 
counseling  as  a  c  ompensating  factor  for 
certain  veterans  who  do  not  fulh  meet 
V'A's  underwriting  standards  We 
believe  these  changes  are  necessary  to 


ensure  that  homebuyers  are  satisldctor> 
credit  risks, 

DATES:  (  omments  must  be  received  on 
i  ;  i',.f,  ,,  Il.-remlwr  10,  2001. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Direcior,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Ave,.  N\V,.  Room  1154. 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289:  or  e-mail  comments 
to  OGCRegulations^mail. va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK76."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1 158,  between  the  hours  of  8:00 
a'.m.  and  4:30  p.m.,  Monday  through 
Frid.n  'i'\i  •'[  t  !,i:  ' ',•!■•■.  '•' 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
D.  Finneran,  Assistant  Director  for  Loan 
Policy  and  Valuation  (262),  Loan 
Guaranty  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington,  DC  20420,  (202)  273-7368, 
SUPPLEMENTARY  INFORMATION:  This 
diiLUinenl  prupo,M  ^  tvj  .xii^'ji.a  the 
underwriting  standards  for  VA 
guaranteed  loans  found  in  38  CFR  part 
36.  We  propose  to  require  first-time 
homebuyers  to  complete 
homeownership  counseling.  We  also 
propose  to  add  the  completion  of 
financial  or  homeownership  counseling 
as  a  compensating  factor  for  certain 
veterans  who  do  not  fully  meet  VA's 
utiilrrw  r  tin.  -f  oidards.  These  proposed 
(  li.iii^'-^  iM    !■  Muned  to  help  ensure  that 
veterans  obtaining  VA  guaranteed  loans 
are  satisfactorv  credit  risks  as  required 
by  38  U.S.C.  3710(b)(3); 

Requirement  for  Homeownership 
Counseling  for  First-  limi'  Homebuvers 

On  .March  23.  1949.  the  \  .\  .-  UWivt  of 

the  Inspector  General  (IGl  issued  an 
audit  report  entitled  Attributes  of     - 
Defaulted  \'A  Home  Loans  (Report  No, 
9R5-B10-047).  In  this  report,  the  IG 

n  ited  (hat  there  was  a  higher  and  earlier 

III   1  ii  ni  e  of  defaults  for  active  duty 

rriij:irii\  borrowers.  The  report 

ri !    ni mended  establishing  a 

pit  [  mri  base  counseling  requirement  for 

,il!  HI  tiM  (iutv  military  homebuyers. 

Afti-  tr\  Mwing  this  report,  the 
\  .  t.i.iiis  i^t  nefits  Administration  (VBA) 
ii:  !  :i   •  tiiliy  agree  with  that 
r»  1   .:i  [:iendation, 

H.,^t  it      1  our  experience,  we  find  that 
lirst  tiiiu  u  mebuyers  are  more  likely  to 
encounter  financial  difficulties  due  to 
lower  incomes,  less  experience  in 
managing  personal  finances  and  credit. 
and  a  lac  k  of  understanding  the 
fin.innal  re'.p<insibilities  and 
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obligations  of  homeownership  This  is 
consistent  with  VBA  data  indicating 
that,  between  Fiscal  Year  (FY)  1993  and 
FY'  2000,  the  foreclosure  rates  for  first- 
time  homebuyers  was  4  23  percent, 
while  the  foreclosure  rates  for  veterans 
with  previous  homeownership 
experience  was  2  88  percent  (the  data 
are  available  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT)  Accordingly.  VBA  believes 
the  data  relied  on  by  the  IG  regarding 
active  duty  military  result  in  part  from 
the  fact  that  a  significant  number  of 
active  duty  military  personnel  obtaining 
VA  housing  loans  are  first-time  buyers. 

Further,  we  do  not  think  that  it  is 
equitable  to  subject  military  personnel 
with  prior  satisfactory  homeownership 
experience  to  a  requirement  not 
imposed  on  veterans  already  separated 
from  service. 

We  discussed  these  concerns 
informally  with  the  IG.  and  the  IG 
concurred  with  the  provisions  of  'h'.s 
proposed  rule 

Accordingly,  we  propose  that  as  a 
condition  of  obtaining  a  VA-guaranteed 
home  loan,  a  first-time  homebuyer  must 
complete  a  homeownership  counseling 
course 

We  also  propose  that  the  course,  at  a 
minimum,  address  the  following 
subjects:  the  essentials  of  becoming  a 
homebuyer.  debt  management,  home 
maintenance,  and  available  assistance 
for  the  homeowner  who  has  trouble 
making  payments  This  is  the  essential 
information  that  we  believe  first-time 
buyers  need  to  know  in  order  to  be 
prepared  for  the  financial 
responsibilities  of  home  ownership. 

We  also  propose  that  thf'  h(imehu\>'r 
complete  the  course  within  twel\  »■ 
months  preceding  the  date  of  thf  loan. 
This  will  help  ensure  that  the  veteran 
understands  these  issues  at  the  time  of 
purchase. 

We  have  indicated  in  the  proposed 
rule  that  the  course  should  take 
approximately  three  hours.  We  believe 
that  this  is  a  sufficient  time  period  for 
understanding  the  necessary  concepts 

We  also  propose  that  the  course  may 
be  individualized,  in  a  classroom 
setting,  computer-based,  or  a 
correspondence  course  This  will 
provide  maximum  flexibility  and  allow 
veterans  in  remote  areas  to  (jhtain  the 
necessary  counseling. 

For  informational  purposes  we  notfd 
that  such  courses  can  be  obtained  horn 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD),  the  Federal 
National  Mortgage  Association  (Fannie 
Mae),  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  educational 
institutions  and  entities  used  by  state  or 
local  government  housing  programs 


The  proposed  rule  requires  that  the 
veteran  submit  to  the  lender  a  certificate 
of  completion  from  the  counseling 
provi'der  This  will  ensure  that  the 
counseling  was  obtained. 

Compensating  Factor 

Under  the  current  regulations  for 
undf^rwritirig  st^mdards  for  VA 
guaranteed  loans  (38  CFR  36.4337(c)). 
the  veteran  must  meet  both  a  debt-to- 
income  ratio  and  a  residual  income 
analysis.  In  those  cases  where  a  veteran 
does  not  fullv  meet  both  standards,  but 
the  veteran  falls  within  parameters 
specified  in  the  regulations,  the  lender 
mav  approve  the  loan  or  submit  the  loan 
to  VA  for  prior  approval  if  the  lender 
fullv  justifies  the  decision.  The  lender's 
justification  must  cite  specific 
compensating  factors  that  justify-  its 
decision  This  document  proposes  to 
amend  the  regulations  by  adding 
completion  ot  financial  or 
homeownership  counseling  within  the 
past  12  montns  as  a  compensating 
factor. 

Paperwork  Reduction  Act 

Under  the  ['ipfrwurk  Reduction  Act 
of  1995.  as  anifodcd  (44  U  S,C.  3.501- 
3520).  this  proposed  rule  includes 
information  collection  provisions  in  38 
CFR  36.4337.  In  accordance  with 
section  3507(d)  of  the  Act  and  5  CFR 
1320.11.  VA  has  submitted  a  copy  of 
this  rulemaking  action  to  OMB  for  its 
review  of  the  collections  of  information, 

OMB  assigns  a  control  number  to 
collections  of  information  it  approves 
VA  may  not  conduct  (jr  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

Comments  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Managenu-nt  and  Budget. 
Attention:  Desk  Offu.er  for  the 
Department  of  Veterans  Affairs.  Office 
of  Information  and  Regulatorv  Affairs, 
Washington.  DC.  20503.  with  copies  to 
tht-  Direi  tor.  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
N'W  .  Washington.  DC  20420.  Comments 
should  indif.ate  that  they  are  submitted 
in  response  to  -RIN  2900-AK76.  " 

Tine  Prepurchase  C^iunseling 
Requirements 

Summan'  nf  collection  of  infonnation: 
In  proposed  38  CFR  36.4337(i).  VA 
would  require  that,  as  a  condition  of 
obtaining  a  \'.\-guaranteed  home  loan,  a 
first-time  homebuyer.  within  12  months 
preceding  the  date  of  the  loan,  submit 
to  their  lender  a  certificate  of 
completion  of  a  homeownership 
counseling  course. 


Description  of  need  for  information 
and  proposed  use  of  information: 
Pursuant  to  38  U.S.C.  3710,  VA  has  a 
statutory  duty  to  determine  that  any 
veteran  who  obtains  a  VA-guaranteed 
home  loan  is  a  satisfactory  credit  risk. 
Our  experience  indicates  that  first-time 
homebuyers  are  more  likely  to 
encounter  financial  difficulties  due  to 
lower  incomes,  less  experience  in 
managing  personal  finances  and  credit. 
and  a  lack  of  understanding  the 
financial  responsibilities  and 
obligations  of  homeownership.  VA 
anticipates  that  requiring  all  first-time 
homebuyers  complete  a  course  in 
homeownership  counseling  will  make 
first-time  homebuyers  more  aware  of  the 
responsibilities  of  homeownership  and 
the  importance  of  meeting  financial 
obligations.  In  our  experience, 
individuals  with  such  knowledge  are 
better  credit  risks. 

Description  of  likely  respondents: 
Veterans  who  are  first-time  homebuyers. 

Estimated  number  of  respondents: 
101,955. 

Estimated  frequency  of  responses: 
Once, 

Estimated  total  annual  repotting  and 
rpcordkeeping  burden:  8.496  hours. 

Estimated  average  burden  per 
collection:  5  minutes. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
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deadline  for  the  public  tn  comment  nn 
the  proposed  rule. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  .Act 
requires  (in  sectitjn  202)  that  a^enc  ies 
prepare  an  asses.sment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  anv  given  vear. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretarv'  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
signifuiant  economic  impact  on  a 
substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act,  5  U.S.C,  601-612  This 
proposed  rule  would  affect  only 
individuals.  Accordingly,  pursuant  to  5 
U.S.C.  605(b).  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestu 
.Assislanc  e  Program  luimbHr  i-:  64.1  14 

List  of  Subfects  in  38  CFR  Part  36 

Condominiums.  Handicapped. 
Housing.  Indians.  Individuals  with 
disabilities.  Loan  programs-housing  and 
community  development.  Loan 
programs-Indians.  Loan  programs- 
veterans.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Veterans. 

.Approved:  julv  10,  2001, 
Anthony  Principi, 

Sfcrt'tanof  \ 'ftfrnnf  A (fairf^ 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  36  is  proposed  to 
be  amended  as  set  forth  below. 

PART  3&— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  .38  U.S.C.  501.  370]-,3704.  ,3707. 
3710-3714'  3719.  3720.  3729.  3762.  unless 
othervvi.se  noted, 

2,  Section  36.4337  is  amended  by: 

a.  Redesignating  paragraphs  (i) 
through  (n)  as  paragraphs  (j)  through  (o). 
respectively, 

b.  In  paragraphs  (a),  (b),  and  (e) 
introductor\'  text,  removing  "(j)"  and 
adding,  in  its  place,  "(k)" 

c.  In  newly  redesignated  paragraph 
(k)(4).  removing  "(t)(3)"  and  adding,  in 


its  place,  ■'(k)(3)";  and  in  par.iur.ipli 
(k)(5).  removing  "(j)13)  and  iiJl4;    and 
adding,  in  its  place.  "(k)(3)  and  (k)(4)". 

d  In  nevvlv  redesignated  paragraph 
(1)(3).  removing  ■■(k)(2)'  dn(i  adding,  in 
Its  place.  ••(1)(2)". 

e.  Revising  paragraph  (c)(5), 

f.  Adding  a  new  paragraph  (i). 
The  revision  and  ri(i(iitn)n  read  as 

follows: 

§36.4337     Underwriting  standards 
processing  procedures,  lender 
responsibilrty.  and  lender  certification 

***** 

(c)-    *    ' 

(5)  The  lolluwing  .ire  examples  of 
acceptable  compensating  factors  to  be 
( (insidered  in  the  course  of 
underwriting  a  loan: 

(i)  Excellent  long-term  credit: 

(ii)  Conservative  use  of  consumer 
credit: 

(iii)  Minimal  (  nnsumer  debt; 

(iv)  Long-term  employment; 

(v )  Signific  ant  liquid  assets; 

(v  i!  Downpayment  or  the  existence  of 
equity  in  refinancing  loans: 

(vii)  Little  nr  no  int  rease  m  ^-hi'ltor 
expense; 

(viii)  Militar>-  benefits; 

(ix)  Satisfactorv  homenwnership 
experience, 

(x)  C'ompletion  of  financial  or 
homeownership  counseling  program 
within  twelve  months  preceding  the 
date  of  the  loan; 

(xi)  High  residual  income; 

(xii)  Low  debt-to-income  ratio: 

(xiii)  Tax  credits  of  a  continuing 
nature,  such  as  tax  credits  for  child  care; 
and 

(xiv)  Tax  benefits  of  homeownership 
***** 

(i)  Hompownership  rnunspling  As  a 
condition  of  obtaining  a  \'A-guaranteed 
home  loan,  a  first-time  homebuyer. 
within  twelve  months  preceding  the 
date  of  the  loan,  must  complete  a 
homeownership  counseling  course 
addressing,  at  a  minimum,  the  following 
subjects:  the  essentials  of  becoming  a 
homebuyer,  debt  management,  home 
maintenance,  and  available  assistant  e 
for  the  homeowner  who  has  trouble 
making  payments.  The  course  should 
take  approximately  three  (3)  hours  and 
may  be  individualized,  in  a  classroom 
setting,  computer-based,  or  a 
correspondence  course.  Courses  meeting 
this  criteria  are  available  from:  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HL'D),  the  Federal 
National  Mortgage  Association  (Fannie 
Mae),  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mat  ),  ediK  ational 
institutions,  and  entities  used  by  state  nr 
local  government  housing  programs 
The  veteran  shall  submit  to  the  lender 


a  certificate  of  completion  from  the 
counseling  provider. 

***** 

(FR  D<x;.  01-?5459  Filed  10-10-01;  8:43  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

fTX-O02    FRL-707^1] 

Clean  Air  Act  Proposed  Full  Approval 
Operating  Permits  Program  lor  the 
State  of  Texas 

AGENCY;  Environmental  Protection 

\L-rn(  \  (EPA). 

ACTION:  Proposed  full  approval. 

summary:  The  EPA  proposes  full 

approval  <>l  tii'  Operating  Permit 
Program  subimHed  by  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC  or  Commission)  based  on  the 
revisions  submitted  on  lune  12.  1998, 
and  June  1.  2001,  which  satisfactorily 
address  the  program  deficiencies 
identified  in  EP.^'s  June  7,  1995,  and 
luHH  25,  19'->6,  Interim  Approval  (lA) 
Rulemakings  In  addition,  today's 
document  takes  no  action  on  additional 
provisions  submitted  June  1.  2001. 
which  relate  to  general  operating 
permits,  public  participation, 
compliance  assurance  monitoring,  and 
periodic  monitoring.  The  EPA  will  take 
appropriate  action  on  these  items  in  a 
separate  Federal  Register  action. 
DATES:  Ih'  KPA  must  receive  your 
unit.  1,    ,  iiiinents  on  this  proposal  no 
lull  r  !haii  .\uvember  13,  2001.  You  must 
address  your  comments  to  the  contact 
iiidic  ated  below, 

ADDRESSES:  Please  address  your  written 
comments  on  this  action  to  Ms.  Jole  C. 
l.uehrs.  Chief.  Air  Permitting  Section. 
.Mtention:  Mr.  Stanley  M.  Spruiell,  at 
the  EPA  Region  6  Office  listed  below. 
\nu  mav  review  copies  of  the  State's 
■•uhmitta!  and  other  supporting 
mliirmatinn  during  normal  business 
hi!ur>-  at  the  following  locations.  If  you 
VN  ish  tn  examine  these  documents,  you 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  \  isiting  dav 

EP.A,  Region  f).  .'\ir  Permitting  Section 
(6PD-R),  1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733. 

TNRCC,  Office  of  Air  Quality,  12124 
Pirk  35  Circle,  Austin,  Texas  78753, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
.'^trinli'v  M    .Spruii'll    \n  ri'inniliiig 
,s.M  tinn  jhPD-Rl,  i:r.\   R.'gion  6.  1445 
Knss  .AvPHUH,  Suitn  ■ini   Dallas,  Texas 
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75202-2733,  telfphone  (214) 665-7212 
nr  p-mail  at  "^prijn'll^tnr.lpvlfipa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  We." 
f'r  ■  cur"  means  EPA. 


us. 
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I.  What  Is  the  Operating  Permit 
Program? 

Title  V  of  the  Clean  Air  .Act  ithe 
".Act")  .Amendments  of  1990  required 
all  States  to  develop  Operating  Permit 
Programs  that  meet  certain  Federal 
criteria.  In  implementing  the  title  V 
Operating  Permit  Programs,  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
Act  The  focus  of  the  title  V  Operating 
Permit  Program  is  to  facditate 


compliance  and  improve  enforcement 
by  issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable 
requirements  of  the  Act  into  a  federalK 
enforceable  document.  This 
consolidation  of  all  applicable 
requirements  enables  the  source,  the 
public,  and  the  permitting  authority  to 
readily  determine  whi(  h  of  the  .Act's 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
as  defined  by  title  V  and  certain  other 
sources  specified  in  the  A(  t  or  in  EP.A's 
implementing  regulations.  This  includes 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  which  must 
obtain  operating  permits.  Examples  of 
major  sources  include  those  that  have 
the  potential  to  emit  100  tons  per  year 
(tpy)  or  more  of  volatile  organic 
compounds  (VOC),  carbon  monoxide 
(CO),  lead,  sulfur  dioxide,  nitrogen 
oxides  (NOx),  or  particulate  matter 
(PM-10);  those  that  emit  10  tpy  of  anv 
single  hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  Act;  or 
those  that  emit  25  tpy  or  more  ol  a 
combination  of  HAP.  In  areas  that  are 
not  meeting  the  National  Ambient  Air 
Quality  Standards  for  ozone,  CO,  or 
PM-IO,  major  sources  are  defined  in  the 
gravity  of  the  nonattainment 
classification.  For  example,  in  ozone 
nonattamment  areas  classified  as 
"serious."  major  sources  inc:lude  those 
with  the  potential  of  emitting  50  tpy  or 
more  of  VOC  or  Nr), 

II.  What  Is  Being  Addressed  in  This 
Document'' 

Where  a  title  V  Operating  Permit 
Program  substantialh  .  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
CFR  part  70.  we  granted  interim 
approval  (lA)  contingent  on  the  State 
revising  its  program  to  correct  the 
deficiencies.  Because  Texas'  Operating 
Permit  Program  substantially,  but  not 
fully,  met  the  requirements  of  part  70. 
we  granted  a  sourc  e  cdtegory-limited  lA 
to  the  program  in  a  rulemaking 
published  on  June  25,  1996  (61  PR 
32693).  A  source  category-limited 
Operatinc  F'-rmits  Program  is  limited  to 
certain  spe<  ified  sources  '  This 
approval  was  scheduled  to  expire  July 
27,  1998,  bv  which  time  the  State  would 
have  been  required  to  have  received  full 
approval   However,  we  subsequently 
promulgated  nationally  applicable 


'  In  Texa.s.  ttiis  program  only  covered  snurt  ps 
with  a  .Standard  Industrial  ClassiRcalion  (SICj  (  ude 
of  1311.  1321.  4911.  4922,  4293,  and  5171. 


rulemakings  that  extended  all  State 
Operating  Permit  Program  lAs  to 
December  1,  2001.  Set-  63  FR  40054. 
!ulv  27.  1998,  and  65  FR  32035  (Mav  22. 
2000), 

rhe  lA  notice  stipulated  numerous 
conditions  that  had  to  be  met  in  order 
for  the  State's  program  to  receive  full 
approval,  Texas  submitted  revisions  to 
its  interim  approved  Operating  Permit 
Program  dated  June  12.  1998.  and  June 
1.  2001,  Texas  also  submitted 
supplementarv  information  to  EP.A  on 
August  22.  2001.  August  23,  2001.  and 
September  20.  2001.  These  submittals 
are  described  below.  This  FR  notice 
describes  changes  that  have  been  made 
to  Texas'  Operating  Permit  Program 
which  correct  the  lA  deficiencies, 

lunf  12.  1998.  Texas  submitted 
r(;gulations  to  us  which  promulgated  a 
new  Operating  Permit  Program  to  cover 
all  sources.  Its  previous  Operating 
Permits  Program  covered  only  sources 
with  certain  SIC  codes.-  Thes(> 
regulations  were  adopted  on  October  15. 
1997,  and  were  promulgated  in  the 
Texas  Register  on  October  31.  1997, 
This  submittal  corrected  some  but  not 
all  lA  deficiencies.  To  date,  we  have  not 
acted  on  the  lune  12.  1998.  submittal, 

June  1.  2001.  Texas  submitted  the 
following  revisions  to  its  operating 
permits  regulations, 

•  Regulations  promulgated  in  the 
Texas  Register  nn  February  26.  1999. 
concerning  general  operating  permits, 

•  Regulations  promulgated  in  the 
Texas  Register  on  September  24,  1999. 
concerning  the  State's  proc:edural  rules 
on  public  participation; 

•  Regulations  promulgated  in  the 
Texas  Register  on  September  1,  2000. 
concerning  general  operating  permits 
and  compliance  assurance  monitoring; 
and. 

•  Regulations  adopted  May  9,  2001, 
and  promulgated  in  the  Te.xas  Register 
on  May  25,  2001,  which  correct  the 
remaining  lA  deficiencies. 

In  today's  action,  we  are  proposing  to 
approve  revisions  as  identified  below 
which  the  TNRCC  adopted  October  15, 
1997  (submitted  June  12,  1998)  and  May 
9,  2001  (submitted  lune  1,  2001)  which 
correct  Texas'  lA  deficiencies.  We  will 
take  appropriate  action  on  the 
remaining  provisions  of  the  June  1, 
2001,  submittal  in  a  separate  FR  action. 

Following  the  June  1,  2001,  submittal, 
Texas  submitted  supplementary 
information  as  follows: 

August  22,  2001  A  letter  from  Mr, 
Jeffrey  A,  Saitas.  P,E.,  Executive 
Director,  TNRCC,  to  Mr,  Gregg  Cooke, 
Regional  Administrator,  Environmental 
Protection  Agency,  Region  6.  This  letter 


^  Footnote  1,  supra 
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included  Texas"  four  year  cost 
projection  for  its  Operating  Permits 
Program. 

August  23.  2001  The  TNRCC 
submitted  a  notice  to  EPA  (letter  from 
Mr.  Jeffrey  A.  Saitas.  P.E..  E.xecutive 
Director.  Texas  Natural  Resource 
Conservation  Commission,  to  Mr.  Carl 
E.  Edlund.  Director.  Multimedia 
Planning  and  Permitting  Division) 
informing  EPA  that  it  would  not  be 
using  its  upset  rules  to  satisf\-  the 
emergency  provisions  of  40  CFR  70.6(g). 
and  thus  removed  these  provisions  from 
its  lune  1.  20tTi.  submittal. 

September  20.  2001   Texas  provided 
supplemental  information  to  clarif\  the 
procedures  that  it  will  follow  to 
incorporate  the  provisions  of  its  MNSR 
permits  into  its  title  v  operation  permits. 

We  propose  to  grant  full  approval  of 
the  Texas  Operating  Permits  Program 
based  upon  our  determination  that 
Texas  has  corrected  the  deficiencies 
identified  in  the  lA  program.  The 
following  sections  of  this  preamble 
summarize  each  lA  deficiencv.  the 
revisions  that  Texas  has  submitted,  and 
our  basis  for  determining  that  the 
deficiency  has  been  corrected. 

We  have  also  prepared  a  Technical 
Support  Document  which  contains  our 
complete  evaluation  and  analysis  of  the 
lA  deficiencies  and  our  basis  for  finding 
that  each  deficiency  has  been  corrected 

III.  What  Are  the  Program  Changes 
That  We  Propose  To  Approve? 

As  stipulated  in  the  lune  7.  1995  (60 
PR  30037).  and  June  25,  1996  (61  PR 
32693).  Federal  Register  Documents,  full 
approval  of  Texas'  title  V  Operating 
Permit  Program  was  made  contingent 
upon  the  following  rule  changes  to 
correct  the  lA  deficiencies  identified 
therein. 

A.  MNSR/Part  70  Integration 

In  the  June  7,  1995,  document,  EPA 
pointed  out  that  chapter  122  did  not 
properly  address  MNSR  as  an  applicable 
requirement.  Specifically,  we  noted  that 
the  definition  of  "applicable 
requirement"  in  section  122.10 
excluded  MNSR  as  an  applicable 
requirement  and  was  inconsistent  with 
the  Federal  definition  of  applicable 
requirements  in  40  CFR  70.2.  We  also 
identified  the  following  sections  of 
chapter  122  as  directly  related  to  and  a 
part  of  the  MNSR/part  70  integration 
issue:  permit  application  (sections 
122.130-122-139),  permit  revisions 
(sections  122.210-122.221).  and  permit 
content  (sections  122.141-122.145)  (60 
FR  at  30039). 

On  May  9.  2001,  Texas  made  the 
following  revisions  to  chapter  122 
pertaining  to  MNSR: 


•  Sect  inn  122.10121— Definition  nf 
.■\pplirahU'  Requirement  Texas  revised 
the  definition  of  "applicable 
requirement"  to  add  the  fnlluwing  ^s 
applicable  requirements:  (1)  all  of  the 
requirements  of  chapter  106,  subchapter 
A  (Permits  by  Rule— <ieneral 
Requirements),  and  (2)  the  requirements 
of  chapter  1 16  (Contrtil  .)f  Air  Pollution 
by  Permits  for  New  Construction  or 
Modification).  These  provisions  are 
Texas'  regulations  for  authorizing  the 
construction  of  new  and  modified 
sources,  including  MNSR  By  adding 
these  provisions  as  appluable 
requirements.  Texas  now  rec  ognizes 
MNSR  as  an  applicable  rpqiiirement    R\ 
revising  the  definition  of  applu  able 
requirement.  Texas  also  corrected  EPA 
concerns  regarding  permit  revisions 
(sections  122  210— 122.221).  Texas  also 
revised  the  following  sec:tions  of 
Chapter  122  relating  to  permit 
applications  and  permit  content  to 
require  inclusion  of  MN.SR  ui  these 
areas 

•  Section  122.1.32lPl(lll—Pennit 
AppIicntion.<;  As  revised,  this  section 
provides  that  for  any  application  for 
which  TNRCC  has  not  authorized 
initiation  of  public  notice  bv  the 
effective  date  of  the  revisions  (June  3, 
2001).  the  applicant  must  include  anv 
preconstruc  tion  authorizations  that  are 
applicable  to  emission  unit.-  at  the  site 

•  Section  122  142lbH3i— Permit 
Content.  As  revised,  this  section 
provides  that  each  title  \'  permit  for 
which  TNRCC  has  not  authorized 
initiation  of  public  notice  by  the 
effective  date  of  the  revisions  (fune  3. 
2001).  shall  contain  any  preccmstruction 
authorization  that  is  applicable  to  the 
emission  units  at  the  site 

Therefore.  Texas  has  pnjperlv 
addressed  MNSR  as  an  applu  able 
requirement. 

On  lune  20,  1996,  EPA  promulgated  d 
revision  to  part  70  that  provided  a 
mechanism  to  grant  Interim  Approval 
(lA)  for  programs  that  did  not  include 
MNSR  requirements.  61  FR  31443, 
31448.  Texas  was  granted  lA  of  its 
Operating  Permits  Program  using  this 
mechanism  (61  FR  at  32695)  Under  this 
mechanism.  Texas  is  required  to  revise 
its  rules  to  include  MNSR  as  an 
applicable  requirement  in  order  to 
receive  full  program  approval,  and 
institute  proceedings  to  reopen  part  70 
permits  to  incorporate  excluded  MNSR 
permits  as  terms  of  part  70  permits  (4U 
CFR  70.4(d)(3)(ii)(D)).  As  noted  above, 
Texas  has  revised  its  rules  to  include 
MNSR. 

On  May  9.  2001,  Texas  adopted 
section  122.231(c),  This  provision 
provides  that  TNRCC  will,  b«;fore 
December  1,  2001.  institute  proceedings 


to  reopen  pan  70  permits  to  incorporate 
MNSR  permits  as  terms  of  the  part  70 
permits  no  later  than  renewal  of  the 
permit  if  the  TNRCC  had  authorized  the 
initiation  of  public  notice  for  the  permit 
by  the  effective  date  of  the  rule  (June  3, 
2001 ).  These  reopenings  do  not  have  to 
follow  full  permit  issuance  procedures 
nor  the  notice  requirements  of  section 
122  231(e).  but  may  instead  follow  the 
permit  revision  procedure  in  effect 
under  the  State's  approved  part  70 
program  for  incorporation  of  MNSR 
permits  This  abbreviated  procedure  is 
authorized  by  40  CFR  70.4(d)(2)(ii)(D). 
For  the  remaining  applications  which 
the  TNRCC  has  not  authorized  initiation 
of  public  notice  by  the  effective  date  of 
the  revisions  (June  3,  2001),  the 
applicant  must  include  any 
preconstruction  authorizations  that  are 
applicable  to  emission  units  at  the  site. 

On  September  20.  2001,  TNRCC 
clarified  that  it  will  follow  the 
procedures  described  below  for 
incorporating  MNSR  into  its  permits: 

1  Newly-issued  title  V  permits  The 
TNRCC  will  incorporate  MNSR  permits 
and  permits  by  rule  (PBR)  into  all  newly 
issued  title  V  permits.  The  title  V  permit 
will  clearly  state:  (1)  that  the  terms  and 
ctinditions  of  MNSR  permits  and  PBR 
identified  and  cross-referenced  in  the 
title  \'  permit  are  included  as  applicable 
requirements;  (2)  the  MNSR  permits  and 
PBR  are  incorporated  by  reference  into 
the  title  V  permit  by  identifying  the 
MNSR  permit  by  its  permit  number,  or 
the  PER  by  its  section  number:  and  (3) 
the  title  \'  permit  stdtc^  th,ii  'i-rms  and 
conditions  of  the  M.N.Sk  purnuts  and 
FBK  are  included  in  the  title  V  permit 
and  subject  to  part  70  requirements 

Since  June  3,  2001  (the  effective  date 
of  revisions  to  Chapter  122  adopted  May 
9  2001).  TNRCC  has  been  required  to 
implement  this  requirement  by 
in;  orporatiiit:  \h<-  MN'^R  [lermits  and 
[lernuts  b\  rult- J^iVK    iiitt  >  all  title  V 
permits  for  which  the  initiation  of 
public  nnticp  wa";  nnt  .Tuthnrized  by 
lune  .^   2001 

2  Hf'!.;"'.':;:,L'  '  x;-','  c  :,tle  V permits. 
In  af  (  rir(i,in(  •■  v\  ;i!i  -id  UK 

7(14  .i;  i    ;.    !)    TNRCC  will  institute 
[jri'C  ceding'-  ti    imp. n  previously  issued 
titl.'  \'  permits  .iii.l  iir.ift  title  V  permits 
for  which  TNRCC  issued  or  authorized 
the  initiation  of  public  notice  prior  to 
lune  3.  2001   The  TNRCC  will  begin 
these  pro{  eedings  no  later  than 
U.'(  ember  1    2001   The  TNRCC  will 
accomplish  this  reopening  through 
direct  notification  in  writing  to  each 
indiv  idual  permit  holder,  during 
stalkPholder  meetings,  and  through  the 
FNRCC  website.  Another  follow-up 
letter  will  be  sent  to  each  permit  holder 
when  it  is  time  to  reopen  the  permit 
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holder's  permit  to  incorporate  the 
MNSR  permits  and  PBRs  This  is 
consistent  with  the  general  notice 
published  in  the  Tfxas  Re^lstpr 
preamble  during  the  proposal  and  final 
adoption  of  the  revisions  (26  Texas 
Register  890.  892  (January  26.  2001);  26 
Texas  Reaister  3747,  3775-76  (May  25, 
2001). 

For  existing  permits  nearing  renewal 
(i.e..  those  with  less  than  two  vears 
remaining  until  renewal  1.  TNRfX"!  will 
reopen  such  permits  at  renewal  to 
incorporate  the  MNSR  permits.  For 
permits  not  close  to  renewal  (;.e  .  thos»' 
with  two  or  more  years  remaining  until 
renewal).  TNRCC  will  reopen  the 
permits  to  inccjrporate  the  MNSR 
permits  within  three  to  four  vears  of 
initial  issuance,  which  is  more 
expeditious  than  renewal.  As  provided 
by  40CFR  70  4(d)(3)(ii)(Di,  Texas' 
proceedings  to  reopen  these  permits 
need  not  follow  full  permit  issuance 
procedures  nor  the  notice  requirement 
of40CFR  70  7(f)(3).  but  mav  instead 
follow  the  permit  revision  procedure  in 
effect  under  the  State's  approved  part  70 
program  for  incorporation  of  MNSR 
permits  The  approved  procedure  for 
incorporating  MNSR  permits  is 
TNRCC's  procedure  for  minor 
modification  of  title  V  permits  These 
provisions  are  set  forth  in  sections 
122.215  and  112.217,  which  satisfv'  the 
provisions  for  minor  permit 
modification  procedures  in  40  CFR 
70  7(e)(2) 

3.  .Ml  MNSR  permits  and  PBR 
included  or  referenced  in  title  V  permits 
will  include  all  monitoring,  reporting, 
and  recordkeeping  requirements  of  part 
70.  If  an  MNSR  permit  or  PBR  is 
determined  to  be  deficient  in  any  of 
these  regards,  TNRCC  will  add  the 
necessary  provisions  to  ensure  that  the 
requirements  of  part  70  concerning 
periodic  monitonng  (40  CFR 
70.6(a)(3)(i)(B))  and  monitonng  that  is 
sufficient  to  assure  compliance(40  CFR 
70  6  (c)(1))  are  met.  These  provisions  are 
set  forth  in  sections  122.142 

4.  The  TNRCC  will  ensure  that  for 
anyone  who  asks  to  see  a  title  V  permit, 
the  file  clerk  will  provide  the  entire 
permit  file  to  that  person  The  table  of 
contents  to  the  title  \'  permit  also  will 
indicate  the  location  within  the  title  V 
permit  of  the  MNSR  preconstruction 
authorization  numbers  (file  numbers)  If 
the  requestor  wants  to  see  all  portions 
of  the  title  V  permit,  including  the 
MNSR  files,  then  the  entire  title  V 
permit  file,  with  all  its  parts,  will  be 
provided. 

The  TNRCC  has  informed  EPA  that  it 
can  accept  reasonably  late  comments 
when  there  are  problems  with  accessing 
the  title  V  permit  including  the  MNSR 


pf)rtions  The  f-xtension  of  time  would 
be  e\aluated  un  a  case  by  case  basis.  In 
addition,  the  public  notice  will  clarifv' 
that  the  TNRCC  Regional  office  file  will 
include  tht!  Title  V  ptirmit  and  the 
MNSR  portions.  The  TNRCC  also  agreed 
that  it  would  facilitate  access  to  the 
entire  file  to  those  who  cannot  get  to  the 
TNRCC  Regional  office  The  public 
notice  will  explain  where  and  how  to 
make  known  any  difficulties  that  a 
member  of  the  public  may  have  had  in 
getting  to  the  Regional  office  where  the 
MNSR  permits  are  located.  In  response 
to  public  comments,  including 
reasonably  late  comments  described 
above.  TNRCC  will  make  requested 
changes  to  a  title  V  permit  if  TNRCC^ 
deems  such  change  to  be  necessary  to 
ensure  that  the  permit  meets  the 
requirements  of  ihapter  122. 

5.  The  TNRCC  will  also  modify  title 
V  permits  when  changes  occur  that 
require  new  MNSR  permits  or  PBR.  or 
miuhfications  to  existing  MNSR 
permits  Modification  of  the  title  V 
permit  will  incorporate  the  MNSR 
requirements  that  apply  to  the  change 
following  the  appropriate  permit 
revision  procedures.  This  will  be 
accomplished  following  the  permit 
modification  procedures  in  the 
approved  State  part  70  program  which 
include  requirements  for  significant, 
minor,  or  administrative  permit 
modification  procedures  in  chapter  122. 
whichever  apply  to  the  particular 
change.  Notwithstanding  the  above, 
changes  eligible  for  off-permit 
treatment,  or  operational  flexibility,  may 
f(^llow  the  procedures  for  off-permit 
changes  or  operational  flexibility  under 
the  approved  State  part  70  program. 

Based  on  the  foregoing,  we  have 
determined  that  the  above  procedures 
meet  the  requirements  for  reopening 
permits  to  incorporate  MNSR 
requirements.  Therefore,  this  deficiency 
has  been  corrected. 

R   Emergency  Prnvisinnf: 

In  the  lune  7,  1995,  document.  EPA 
stated  that  section  122.143  was 
inconsistent  with  emergency  provisions 
of  40  CFR  7()B(g)(3).  Section  122.143 
referenced  chapter  101,  which 
contained  notification  requirements  for 
major  upsets.  Chapter  101  provided  the 
following: 

The  owner  or  operator  of  a  farility  must 
notify  the  Executive  Director  of  TNRCC  us 
soon  as  possible  of  anv  mainr  upset  c  ondiiion 
which  causes  or  mav  taiise  an  exi  essive 
emission  that  contravenes  tht!  intent  of  the 
statute  or  the  regulations.  If  the  information 
required  in  the  notification  is  unknown  at  the 
time  of  the  initial  notifit  ation,  then  the 
owner  or  operator  must  provide  such 
information  as  soon  as  possible,  and  submit 


a  written  report  with  such  information  not 
later  than  two  weeks  from  the  onset  of  the 
upset  c;ondition.  This  allowance  for  time  of 
agent  V  notification  by  the  permittee  is 
inconsistent  with  40  CFR  70.6(g)(.l)  which 
requires  the  permittee  to  submit  notice  of  the 
emergency  to  the  permitting  authority  within 
two  working  days. 
GO  FR  at  3004.3-30044. 

In  the  1998  submittal.  TNRCC 
adopted  section  122.145(3)(A).  which 
provided  that  "reports  of  deviations 
from  any  unauthorized  emissions,  upset 
or  maintenance,  and  start-up  and 
shutdown  shall  be  submitted  in 
accordance  with  sections  101.6.  101,7 
and  101.11  of  this  title  (relating  to  Upset 
Reporting  and  Recordkeeping 
Requirements:  Maintenance.  Start-up 
and  Shutdown  Reporting. 
Recordkeeping,  and  Operational 
Requirements:  and  Exemptions  from 
Rules  and  Regulations)."  However,  as 
EPA  noted  in  its  February  26,  2001, 
letter  to  TNRCC  providing  comments  in 
the  proposed  chapter  122  revisions, 
sections  101.6.  101.7,  and  101.11  are  not 
consistent  with  the  emergency 
provisions  in  40  CFR  70.6(g)  for  the 
following  reasons:  (1)  the  regulations  do 
not  define  "emergencv"  consistent  with 
40  CFR  70.6(g)(1):  (2)  the  regulations 
improperly  provided  for  exemption 
from  permit  requirements  rather  than  an 
affirmative  defense;  (3)  the  regulations 
only  provided  for  prompt  reporting  of 
certain  upsets:  and  (4)  an  upset 
provision  in  a  State  Implementation 
Plan  (SIP)  cannot  substitute  for  the 
emergency  reporting  and  related 
affirmative  defense  provisions  of  part 
70. 

On  Mav  9.  2001.  TNRCC  revised 
Section  12 2. 145.  The  TNRCC  did  not 
make  any  changes  in  response  to  EPA's 
comments.  However.  TNRCC  deleted 
section  122.145(3)  because  it  claimed 
that  it  was  redundant  with  the  upset 
and  maintenance  reporting 
requirements  in  chapter  101  (26  Texas 
Register  aX  3751).  As  adopted  May  9. 
2001.  and  submitted  June  1.  2001.  the 
Texas  regulations  do  not  meet  the 
emergency  provisions  in  40  CFR  70.6(g) 
for  the  reasons  set  forth  above. 

However,  as  stated  in  the  preamble  for 
our  proposed  rulemaking  on  August  31. 
1995.  there  is  no  requirement  for  a  State 
to  adopt  the  emergencv  provisions  in  40 
CFTl  70.6(g)  (60  FR  45530.  45559). 
Following  our  discussions  with  TNRCC 
concerning  this  statement,  TNRCC 
notified  us  by  letter  dated  August  23, 
2001,  that  it  would  not  use  its  upset 
rules  to  satisfy  the  part  70  emergency 
provisions,  and  thus  removed  these 
provisions  from  its  June  1.  2001. 
submittal.  Based  upon  TNRCC's 
withdrawal  of  its  upset  rule  from  its  title 
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V  submittal,  this  deficiency  no  longer 
exists.  Accordingly,  the  Texas  title  \' 
program  no  longer  provides  an 
emergency  defense;  however,  the  Texas 
SIP  provisions  in  chapter  101  do 
c:ontinue  to  provide  for  reporting  of 
upsets  and  malfunctions.  These 
provisions  do  provide  that  exceedance 
of  emission  limits  during  properly- 
reported  upsets  and  malfunctions  may 
be  excused  from  civil  penalties. 

C.  Operational  Flexibility 

In  the  lune  7.  1995.  document.  EPA 
stated  that  the  part  70  regulations 
require  an  Operating  Permits  Program  to 
allow  for  operational  flexibilitv.  The 
EPA  noted  that  section  122.221  was 
inconsistent  with  40  CFR  70  4(b)(12) 
which  allows  changes  within  a 
permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act  and  the  changes  do  not 
exceed  emissions  allowed  under  the 
permit.  The  Texas  permit  regulation  did 
not  define  or  include  these  operational 
flexibility  requirements.  Therefore,  it 
was  not  clear  what  type  of  changes 
could  be  processed  through  the  State's 
operational  flexibility  provision  {60  FR 
at  30044). 

In  the  1998  submittal.  TNRCC  deleted 
its  operational  flexibility  provisions 
previously  contained  in  the  1993 
version  of  section  122.221.  However, 
deletion  of  the  operational  flexibility 
provisions  did  not  correct  the  deficiency 
because  the  part  70  regulations  require 
an  Operating  Permit  Program  to  allow 
for  operational  flexibility. 

On  May  9,  2001,  Texas  adopted  a  new 
section  122.222  to  provide  operational 
flexibility,  consistent  with  40  CFR 
70.4(b)(12).  and  to  specif\'  requirements 
for  off-permit  changes,  consistent  with 
40  CFR  70.4(b)(14).  Texas  also  adopted 
a  definition  for  "FCAA  section 
502(b)(10)  changes"  in  section 
122.10(11)  that  is  identical  to  the 
definition  of  'section  502(b)flO) 
changes"  in  40  CFR  70.2.  Therefore,  this 
deficiency  has  been  corrected. 

D  Definition  ot  Major  Source 

In  the  June  7,  1995,  and  the  June  25. 
1996,  documents,  we  noted  that  the 
definition  of  "major  source  "  in  section 
122,10  was  inconsistent  with  the 
definition  of  "major  source"  as  defined 
in  40  CFR  70.2.  Both  definitions  identify 
27  stationary  source  categories  whi(.h 
are  required  to  include  a  source's 
fugitive  emissions  in  determining 
whether  a  source  is  major.  In  Texas' 
definition,  category  27  was  defined  as 
any  other  stationary  source  category 
which  as  of  Augu.st  7.  1980,  is  being 
regulated  under  section  111  or  section 


112  of  the  Act"  This  definition  was 
inconsistent  with  40  CFR  70,2,  which 
requires  fugitive  emissions  to  be 
c:ounted  for  all  source  categories 
regulated  by  section  111  or  section  112 
of  the  Act.  not  just  those  which  existed 
as  of  August  7,  1980  (t)0  FR  at  30041 
and  61  FR  at  32695) 

In  the  1998  submittal,  TNRCC  revised 
the  definition  of  maior  soun  e  in  section 
122  10114)  as  follows:    any  stationary 
source  category  regulated  under  FC.'X.^ 
section  1 1 1  (relating  to  Standards  of 
Performanf  e  for  New  Statioiiar\ 
Sources)  or  section  112  for  whh.h  t)'.\ 
has  made  an  affirmative  determination 
under  FCAA.  section  302(i)  (relating  to 
Definitions)."  Texas  did  not  i  hange  the 
definition  in  the  2001  submittal 

Texas'  revised  definition  still  does  not 
match  40  CFR  70.2  for  the  reasons  set 
forth  above.  However.  EP.-\  has 
subsequently  stated  that  it  failed  to 
follow  the  necessar\  proc:edures  under 
section  302(i)  of  the  Act  in  adopting  the 
current  definition  in  part  70  (60  FR  at 
45547-45548) 

Moreover,  the  Agency  has  a  final 
rulemaking  under  development  to  revise 
the  major  source  definition  to  no  longer 
require  sources  in  categories  subject  to 
section  111  or  112  standards 
promulgated  after  August  7.  1980,  to 
count  fugitive  emissions  for  purposes  of 
part  D  or  section  302  The  re\  ised 
definition  will  match  the  definition  iii 
part  71.  which  requires  fugitive 
emissions  to  be  counted  for  "any  other 
stationary  source  category  which,  as  of 
August  7,  1980.  is  being  regulated  under 
section  111  or  section  112  of  the  Act 
40  CFR  71  2 

Texas'  regulation  is  consistent  with 
the  revised  definition  and  the  part  71 
definition  because  both  c  o\er  the  same 
universe  of  sources.  The  Texas 
requirement  to  count  fugitive  emissions 
applies  to  sourc:es   "for  which  EP,\  has 
made  an  affirmative  determination 
under  FCAA  section  302(j)  "  whereas  the 
part  71  definition  applies  to  sources 
which  were  "subject  to  section  111  or 
112  standards  promulgated  as  of  .August 
7.  1980."'  Becau.se  August  7.  198U.  was 
the  date  of  EPA's  last  "affirmative 
determination  under  section  302(j)."  the 
Texas  requirement  is  c  (insistent  with  the 
part  71  requirement   Based  on  the 
foregoing,  we  no  longer  consider  this  in 
be  a  deficiency 

E  Definition  of  Regulated  Pollutant 

In  the  lune  7,  1995.  document.  Ei'.\ 
pointcnl  out  that  section  122.10  did  not 
define  "regulated  air  pollutant"  as 
required  b\'  part  70  instead  adopting  a 
definition  of  "air  pollutant  '  that  is 
inconsistent  with  part  70.  The  definition 
of  "air  pollutant  "  included  ariv 


pollutant  listed  m  -.i  tion  112(b)  or 
section  112(rj  ut  tin  Act  and  subject  to 
a  standard  promulgated  under  section 
112  of  the  Act.  The  term  "air  pollutant" 
is  also  used  in  the  Texas  definitions  for 
"potential  to  emit"  and  "major  source." 
This  was  inconsistent  with  the  part  70 
regulation,  in  which  applicability'  is 
based  on  a  source's  potential  to  emit  any 
air  pollutant,  including  those  listed 
pursuant  to  section  112,  rather  than  on 
pollutants  which  are  subject  to  a 
promulgated  standard  (60  FR  at  30040- 
30041). 

In  the  1998  submittal.  Texas  revised 
the  definition  of  air  pollutant  in  section 
122.10  as  follows:  "(F)  any  pollutant 
subject  to  a  standard  promulgated  under 
FCAA,  section  112  (relating  to 
Hazardous  Air  Pollutants)  or  other 
requirements  established  under  section 
112.  including  section  112(g)  and  (j). 
However  a  pollutant  shall  not  be 
considered  an  air  pollutant  under  this 
chapter  solely  because  it  is  subject  to 
standards  or  requirements  under  section 
1 12(r)  '  However,  because  Texas' 
revised  definition  excluded  listing 
under  section  112(r)  as  an  indicia  of 
regulated  air  pollutants,  the  definition 
of  "air  pollutant"  was  still  inconsistent 
with  the  detirDtii^n  of  "regulated  air 
jiiillutant     in  40  CFR  70.2. 

In  the  2001  submittal.  Texas  revised 
the  definition  of  "air  pollutant"  in 
sei  lion  122.10(1)(F)  to  include  any 
pollutant  subject  to  requirements  under 
the  Federal  Clean  Air  Act,  section 
1 12(r).  The  2001  changes  track  the 
language  of  "regulated  air  pollutant"  in 
40  CFR  70.2  and  therefore  corrects  this 
deficiency. 

F  Treatment  of  Research  and 
Di'vplopment  IR&D)  Facilities 

In  the  June  7.  1995.  document.  EPA 
observed  that  Texas  treated  R&D 
facilities  through  the  definition  of  "site" 
in  section  122.10  in  a  manner 
inconsistent  with  the  definition  of 
"major  source"  in  40  CFR  70.2.  and  the 
applicability  provisions  of  40  CFR 
70.3(b).  Texas  defined  "site"  in  section 
122.10  to  allow  R&D  operations  to  be 
treated  as  a  separate  site  from  any 
manufacturing  facilitv  with  which  they 
are  collocated  (60  FR  at  30040). 

In  the  1998  submittal,  Texas  revised 
the  definition  of  "site"  to  provide  that 
R&D  facilities  will  be  considered  a 
separate  site  from  any  collocated 
manuidc luring  facility  except  for  those 
R&D  facilities  that  produce  products  for 
commercial  sale.  The  definition  of 
'"site"  in  the  1998  submittal  lontinwed 
to  inappropriately  exempt  R&D 
activities  from  being  aggregated  with 
other  collocated  sources  when  the  R&D 
activities  have  the  same  2-digit  Sl("  cixle 
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as  the  cither  collocated  sources  In 
addition,  the  definition  of  site 
inappropriately  e.xempted  R&U 
activities  from  source  aggregation  when 
the  R&n  acti\  ity  has  a  different  2-digit 
SIC  code  from  a  collocated  source,  and 
the  R&D  activity  is  a  support  facility  for 
the  collocated  source  Although  the 
Tf^xas  rule  t^xempted  R^D  activities 
which  did  not  produce  commercial 
products,  a  support  relationship  may 
exist  under  the  current  part  70  rule  in 
circumstances  where  no  commercial 
product  IS  produced   For  example,  the 
R&D  activity  could  produce  raw 
materials  that  are  used  by  a  collocated 
manufacturing  source  to  produce  final 
products  where  the  raw  materials  are 
not  sold,  but  the  final  products  are. 

In  the  2001  submittal.  Texas  amended 
the  definition  of  site  in  section 
122.10(  ■iO)  to  clariK-  that   ffir  purposes 
of  operating  permit  applicability,  R&D 
operations  and  collocated 
manufacturing  facilities  would  be 
considered  a  >ingle  site  if  they  have  the 
same  two-digit  .SIC:  code  or  the  R&D 
operation  is  a  support  facility  for  the 
manufacturing  facility.  This  revision  is 
consistent  with  the  definitiim  of  major 
source  contained  in  40  (.FR  70.2  and 
corrects  the  deficiency. 

G  Fugitivp  Emi'isions  Not  Included  m 
Pfrmit  Application 

In  the  fune  7.  1995.  document.  EPA 
stated  that  the  permit  application  must 
include  fugitive  emissions  from  units 
not  subtect  'o  an  .ipplicable 
requirement,  as  required  by  40  CFR 
70  3fd).  Chapter  122  did  not  meet  this 
requirement  (60  FR  at  30043).  In  the 
lune  25    1996,  document.  EPA 
maintained  that  TNRCX',  must  require 
sources  to  quantif\'  fugitive  emissions 
from  units  covered  by  an  applicable 
requirement   For  fugituf  emission  units 
that  are  not  covered  bv  an  applicable 
ri-Kjuirement.  FP.\  stated  that  a  general 
description  of  the  emissions  would 
suffice  (61  FR  at  3.?696) 

In  the  2001  submittal,  Texas  added 
section  122.132(e)(101.  specif%-ing  that 
fugitive  emissions  would  be  included  m 
permit  applications  and  permits  in  th^^ 
same  manner  a,-)  stack  f^missions, 
regardless  of  whether  the  source 
category  in  question  is  included  in  the 
list  of  sources  contained  in  the 
definition  of  major  source  Section 
122.132{e)(10)  is  consistent  with  40  CFR 
70  3(d)  and  meets  the  requirements  of 
part  70.  This  revision  corrects  the 
deficiency  . 

H  Pernut  Additions 

In  the  June  7.  1995.  .Notice,  EPA  noted 
that  sections  122.215— 122  217  required 
that  certain  permit  revisions  be 


processed  as  "permit  additions."  The 
criteria  for  "permit  additions "  appeared 
to  be  the  same  as  the  Federal  criteria  for 
some  types  of  changes  noted  under 
minor  permit  modification  provisions 
(40  CFR  70.7)  and  for  some  changes 
allowed  as  "off  permit"  changes  under 
40  CFR  70.4(b){14).  The  EPA  stated  that 
the  permit  addition  procedures  set  forth 
in  sections  122.215—122.217  were  not 
equivalent  to  the  minor  permit 
modification  procedures  in  part  70  (60 
FR  at  30042). 

In  the  1998  submittal,  the  State 
deleted  the  permit  addition  procedures 
and  replaced  them  with  procedures  for 
minor  permit  revisions  (new  sections 
122.213— 122,217).  However,  the  State 
failed  to  correct  the  underlying 
deficiencies  in  the  permit  addition 
procedures  when  it  promulgated  its 
minor  permit  revision  procedures  in 
1997, 

In  2001,  Texas  revised  its  minor 
permit  revision  regulations  to  be 
consistent  with  40  CFR  70.7(e)(2).  These 
changes  included: 

•  Repeal  of  existing  sections  122  215 
and  adoption  of  a  new  section  122,215: 

•  Amendments  to  section  1 2  2  2 1 B 
and  122,217: 

•  Adoption  of  a  section  122,218;  and 

•  Repeal  of  existing  section  122,219 
and  adoption  of  a  new  section  122,219 

Texas  will  submit  sections  122.215 — 
122,218  as  revisions  to  its  SIP  These 
sections  will  complement  the  provisions 
of  chapter  101.  subchapter  H,  Emissions 
Banking  and  Trading,  which  has  been 
submitted  as  a  SIP  revision  Additional 
details  of  these  changes  are  discussed  in 
the  TSD, 

As  discussed  above,  sections 
122,215—122,219  as  adopted  by  TNRCC 
meet  the  requirements  of  part  70, 

/.  Prohibition  of  Case-By-Case 
Determinations  as  Minor  Permit 
Revisions 

In  the  June  7,  1995.  docum.ent,  EP.A 
pointed  out  that  section  122,215  (Permit 
Additions)  did  not  require  case-by-case 
reasonably  available  control  technology 
(RACTT)  changes  to  be  processed  as 
significant  permit  modifications.  This 
regulation  allowed  TNRCC  to  process 
case-by-case  RACT  determinations  as 
minor  permit  revisions,  40  CFR 
70,7(e)(2)(i)(A)(3)  prohibits  the  use  of 
minor  permit  modification  provisions  to 
make  "case-bv-casB  '  RACT  equivalency 
determinations  Therefore,  the  Texas 
provision  is  not  equivalent  to  the  part 
70  regulations  (60  FR  at  30042) 

In  the  1998  submittal,  the  State 
(if'leted  the  permit  addition  procedures 
and  replaced  it  with  procedures  for 
minor  permit  revisions  However,  the 
State  failed  \<>  corref  t  this  deficiencv  in 


the  permit  addition  procedures  when  it 
promulgated  its  minor  permit  revision 
procedures. 

In  2001.  Texas  repealed  section 
122,215  ami  added  a  new  Section 
122.215  incorporating  all  criteria  in  40 
CFR  70.7(e)(2j(i)(A)(l)-(5)  for  minor 
permit  revisions.  This  includes  40  CFR 
70.7{e)(2)(i)(A)(3),  which  specifies  that 
minor  revisions  may  only  be  used  for 
changes  that  do  not  require  or  change  a 
case-by-case  determination  of  an 
emission  limitation  or  standard.  This 
would  include  a  case-by-case  R.'^CT 
determination.  Therefore,  case-by-case 
R-^CT  determinations  would  be 
incorporated  into  a  permit  with  a 
significant  permit  revision  and  must 
satisfy  all  procedural  requirements  for 
significant  permit  revisions,  such  as. 
public  notice.  EPA  review,  public 
petition,  and  affected  State  review. 
Therefore.  Texas  has  corrected  this 
deficiency. 

/  Prohibition  on  Operatini;  Changes 
Until  Source  Has  Submitted  \hnor 
Permit  Application 

In  the  lune  7,  1995,  document.  EPA 
noted  that  Section  122,216  allowed 
applications  for  permit  additions  to  be 
submitted  to  T.NRCt:  nr)  later  than  90 
days  after  the  owner  or  operator  has 
obtained  or  qualified  for  a 
preconstruction  authorization.  This 
regulatitm  also  provided  that  aft^r  the 
source  received  its  preconstruction 
permit,  it  could  make  the  requested 
operating  change  before  submitting  the 
operating  permit  application  within  the 
90-dav  time  frame  (60  FR  at  30042), 
However,  40  CFR  70,7{e)(2)(v)  provides 
that  no  owner  oi  operator  mav  make  an 
operating  change  if  such  operating 
change  would  require  a  modification  of 
a  term  or  condition  of  the  original  part 
70  permit  until  the  source  has  submitted 
an  application  for  the  minor  permit 
modification.  Accordingly,  a  State  may 
allow  the  source  to  make  the  change 
proposed  in  its  minor  permit 
modification  application  only  after  the 
source  files  that  application. 

In  the  1998  submittal,  the  State 
deleted  the  permit  addition  procedures 
and  replaced  them  with  procedures  for 
minor  permit  revisions.  However,  the 
State  failed  to  correct  this  deficiency  in 
the  permit  addition  procedures  when  it 
promulgated  its  minor  permit  revision 
procedures. 

In  2001,  Texas  amended  section 
122, 217(a)(2)  to  require  a  permit  holder 
to  submit  an  application  for  a  minor 
permit  revision  to  the  Executive 
Director,  as  opposed  to  a  notice.  Under 
the  amendment,  a  permit  holder  will  be 
required  to  submit  the  application  prior 
to  making  the  operational  changes 
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described  in  such  application  The 
submitted  ro\isif)ns  now  require  such 
changes  to  meet  the  requirements  in 
sections  122.215—122.218  which 
(ontain  TXRC'C'^  requirenK^nts  foj' 
minor  permit  rev  isitjns  The  revisions  tn 
section  122.217(d)i2)  meet  the 
requirements  of  40  CFR  70.7(e)(2)(v)  and 
correct  the  deficiency. 

k  EPA  and  Affoctcd  Statf  Xotifinitinn 
and  Rf'vicw.  EPA  Obit'ctinn.  and 
Pcrmittino,  Authnritv  Dttidlim-  Tn  /sm/p 
or  Dphv  Pt^rmit  Additions 

In  the  June  7,  1995.  document,  EI'A 
stated  that  the  permit  addition 
procedures  outlined  in  Section  122.217 
were  not  equivalent  to  the  procedures 
specified  in  40  CFR  70.7(e)(2)  because  of 
the  lack  of  ElPA's  ability  to  review  and 
comment  on  permit  additions,  and  the 
lack  of  a  permitting  authoritv  deadline 
to  issue  or  deny  a  permit  addition.  The 
EPA  stated  that  this  regulation  must  \iv 
amended  to  allow  iimely  EPA  review  . 
and  require  that  TNRCC  issue  or  denv 
the  permit  modification  u  ithin  90  da\  s 
of  receipt  of  an  application  or  15  da\s 
after  the  end  of  the  Administrators  45- 
dav  review  period.  whiche\er  is  later 
((iOFRat  ,'^0042). 

in  the  1998  submittal  the  State 
deleted  the  permit  addition  procedure's 
and  replac:ed  them  with  procedures  for 
minor  permit  revisions  However,  the 
State  failed  to  c  orrect  this  ciehcienc\  in 
the  permit  addition  procedures  when  it 
promulgated  its  minor  permit  re\  ision 
proc:edures 

In  2001,  Texas  adopted  section 
1 22.21  7tel   which  requires  TNRCC  to 
notifv  EPA  and  affected  States  of  a 
requested  minor  permit  revision  \\  ithin 
five  working  days  of  rec  eipt  of  a 
complete  application  Also,  Texas 
amended  Section  122.217(g)  to  require 
the  Executive  Direc  tor  to  take  final 
action  on  a  permit  re\ision  appiic  ation 
no  later  than  90  days  after  rec  eipt  of  a 
complete  application,  or  15  days  after 
the  end  of  the  EPA  review  period 
Furthermore,  section  122.217(g)  would 
no  longer  allow  the  Executive  Direc  tor 
to  take  final  action  on  a  permit  re\  ision 
application  before  the  resolution  of  any 
EPA  objection  This  amendment  would 
require  the  Executive  Director  to  resolve 
any  issues  resulting  from  an  ETA 
objection  and  issue  or  deny  the 
application  for  permit  revision  within 
15  days.  The  revisions  to  section 
122.217  meet  the  requirements  of  40 
CFR  70.7(e)(2)(iii)  and  (iv),  and  are 
approvable 

L.  Source  Applicability  of  Part  70 

In  the  lune  7,  1995,  dcxrument.  EPA 
stated  that  section  122.120(4)(A)-(C^). 
which  addressed  the  applicability  of 


part  70  and  the  lt'\,i-  i.'it>Tal  operatiDv 
permit  program.  \\m^  mci.asistent  with 
40  CFR  70  M.ii   \\,-  noted  that  section 
1  -2  120(4)  ( ould  pot<'ntiallv  exempt  any 
MiUi-c  e.  e\en  a  major  source,  from  the 
requirement  to  obtain  a  part  70  permit 
(lO  FR  at  .'?0n39-:-!0D40.  In  the  1998 
Mibniittal,  Fi'Xds  revised  section 
122.120(4)  to  clarif\-  that  the  rule  is  not 
exempting  major  sources  from 
rtppiicahilit)  to  chapter  122.  In  addition. 
Texas  revised  section  122.120(4)(C)  to 
(  larifv  that  any  non-major  source  in  a 
scjurce  categor\  designated  by  EPA,  not 
just  a  section  111  and  section  112 
source,  is  subject  to  the  operating 
permits  program  Texas  has  corrected 
this  deficiencv. 

.\/  DrUni'mu  "t  Tith  I  Modification 

In  the  lune  7.  1995,  document.  EPA 
noted  that  Texas'  dofinitinn  of  "title  I 
modihcation    in  m'<  tmn  122.10  did  not 
include  changes  re\  irwt^d  under  ,i 
iinnnr  souri  e  prt't  mi'-trui  tmn  rtniew 
plan  (MNSR).  nor  did  it  iiu  lude  (hanges 
that  trigger  the  apphi  ation  nf  .National 
FmissHm  Standards  lor  Hazardous  Air 
I'nlhitants  (NESHAF,  established 
puisuant  to  section  ',  i  J  u!  tii<'  .Ni  t  prior 
to  the  1990  Amind;ii>'ii'v   tui  t  K  ,il 
30041    In  the  199H  submittal,  Texas 
di'leted  the  definition  of  title  I 
iniidifi)  ation  frnin  section  122.10.  The 
elimination  nf  the  definition  is 
cnnsistent  with  [lart  70.  which  does  not 
( tintain  a  definition  of  title  I 
modihcation  This  deficiency  has  been 
corrected. 

\   (.  )/;i/)/!anrp  Schedule  Requirements 

in  til''  !un«'  7.  1995  document.  EPA 
slated  that  section  1 22.1 32(b)(3)(B)  was 
not  as  stringent  as  40  CFR  70.5(c)(8)(iii) 
iC)  bcK.ause  it  did  nnt  recjuire  the 
compliance  schedules  to  be  at  least  as 
stringent  as  "any  judicial  consent  decree 
or  administrative  order  to  which  the 
source  IS  sub)ec:t    ■  bO  FR  at  30041 
Section  122  132(h)(3)  sets  forth  the 
requirements  for  compliance  plans  for 
those  units  out  of  compliance  In  the 
1998  submittal.  Texas  revised  section 
122, 132(b)(3)(B)  (now  section 
122.132(e)(4)(C)(iii))  to  read  as  follows: 
"a  complianc:e  sc:hedule  iresemblnit: 
and  at  least  as  stringent  .is  .iru 
compliance  schedule  c(intHin"d  in  ,t!i\ 
judicial  c:onsen1  dec:ree  or 
administrative  order  to  whu  h  the 
source  is  subject),  including  remedial 
measures  to  bring  the  emissum  unit  into 
compliance  with  the  applic  able 
requirements."  This  defic  lem  \  has  been 
c:orrected. 


()■  Application  Shield  tor  Significant 
Modifications 

In  the  Juno  7.  1995.  document.  EPA 
stated  that  section  122.138  incorrectly 
allowed  an  application  shield  for 
significant  permit  modificaticjns  We 
pointed  out  that  the  application  shield 
provision  in  40  CFR  70.7(b)  only  applies 
to  "a  timely  and  complete  application 
for  permit  issuance  (including  for 
renewal).  '  not  to  applications  for 
significant  permit  modifications.  60  FR 
at  30041.  In  the  1998  submittal.  Texas 
deleted  the  reference  to  "significant 
permit  modification"  from  the 
application  shield  provisions  of  section 
122.138.  This  deficiency  has  been 
corrected. 

P.  Changes  Allowed  Under 
Administrative  Permit  Amendments 

In  the  June  7,  1995.  document.  EPA 
objected  to  section  122.211(5),  which 
provided  that  a  change  at  a  sitS  may 
qualif\'  as  an  administrative  permit 
amendment  if  the  change  is  similar  tn 
those  in  section  122.211(l)-(4).  60  FR 
30041  This  is  contrary  to  40  CFR 
70.7(d)(l)(vi).  which  allows  the 
incorporation  of  changes  similar  to  the 
listed  provisions  to  be  administrative 
amendments  only  if  "the  Administrator 
has  determined  as  part  of  the  approved 
part  70  program"  that  the  changes  are 
similar."  In  the  1998  submittal.  Texas 
revised  its  former  section  122.211(5). 
now  redesignated  as  section  122.211(6). 
to  read  as  follows:  'to  allow  for  the 
incorporation  of  changes  similar  to 
those  in  paragraphs  (l)-(5)  of  this 
section  and  approved  by  EPA."  We 
believe  that  this  corrects  this  deficiency 
and  is  consi.stent  with  part  70.  so  long 
as  the  State  secures  EPA  approval 
pursuant  to  rulemaking  and  a  similar 
change  qualifying  for  an  administrative 
amendment  becomes  a  part  of  the  state's 
approved  part  70  program  regulations. 
The  TNRCC  understands  and 
acknowledges  that  it  must  obtain  EPA 
approval.  With  this  understanding,  this 
deficiency  has  been  corrected. 

Q.  Renewal  of  General  Permits 

In  thn  lune  7,  1995.  document.  EPA 
slri!i(l  ihdt  40  CFR  70.4  nnquires  the 
Stale  to  issue  acid  rain  permits  for  a 
fixed  term  of  five  years,  and  all  other 
permits  for  a  period  not  to  exceed  five 
\ oars,  except  for  permits  issued  for  solid 
waste  incineration  units  combusting 
municipal  waste  subject  to  provisions 
under  section  129(e)  of  the  Act.  These 
permits  can  have  a  fixed  permit  term  of 
twelve  years.  However,  section 
382.0543(a)  of  the  Texas  Health  and 
Safety  Code  provides  that  an  operating 
permit  is  subject  to  renewal  at  least 
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every  five  years  This  is  dcceptable  for 
solid  waste  incineration  units 
combusting  municipal  waste.  The 
statute  does  not.  however,  limit  the 
general  permit  term  to  a  maximum  of 
five  years  60  FR  at  30043   In  the  1998 
submittal.  Texas  adopted  section 
122,501(f]  which  provides  that  "general 
operating  permits  must  be  renewed, 
consistent  with  the  procedural 
requirements  in  subsection  fa)  of  this 
section,  at  least  everv'  five  vears  after  the 
effective  date."  Subsection  (a)  repeats 
the  procedure  for  issuance  of  the  general 
permit.  Therefore.  Texas  has  corrected 
this  deficiency. 

R  Public  Notice  To  Include  Emissions 
Change 

In  the  June  7,  1995.  document,  EP.-\ 
stated  that  40  CFR  70.7(h)  requires, 
except  for  modifications  qualifving  for 
minor  permit  modification  proredurt's, 
that  the  public  notice  requirements  for 
all  permit  proceedings  must  include  the 
"emissions  change  involved  in  any 
permit  modification  '  Section  122.1.53 
did  not  specify  this  requirement.  60  FK 
at  30042  The  EP.-\  reiterated  this 
comment  in  the  lime  25.  1996. 
document  61  FR  at  32696  In  the  1998 
submittal,  T''xas  repealed  section 
122.153  and  adopted  section  122.320. 
Section  122.320(b)(5)  requires  public 
notice  for  all  significant  permit 
revisions  to  mc  hide  "the  air  pollutants 
with  emission  changes.  '  This  change  is 
consistent  with  ^  70.7(h)(2).  and  corrects 
this  deficiency. 

S.  Interpretation  Shield        \ 

In  th''  lunf  7.  199.5.  document,  EPA 
expressed  concerns  that  section 
122.145(e)  contained  ambiguities 
surrounding  the  "intfrpretHtion  shield  " 
We  identified  threo  specific  items  that 
the  State  must  address  through  a  written 
commitment  prior  to  obtaining  final 
approval   These  items  included 
interpretations  made  under  section 
122.145(e)  must  be  limited  to 
applicability  issues  only;  EP.A  must 
have  the  opportunitv  to  review  and  veto 
ever\  section  122  145io)  action;  and 
interpretations  must  be  based  on  thf 
most  recent  EFA  guidance  and  anv 
TNRf'.C  written  guidance  pre-apfiroviMJ 
bv  EPA   60  FR  at  30043   In  the  1498 
submittal,  Texas  deleted  the 
"interpretation  shield"  concept  outlint'd 
in  section  122.145(ej.  and  replaced  it 
with  section  122.148.  which  i- 
consistent  with  the  permit  shield 
described  m  40  CFR  70  6(f)  Texas' 
response  addresses  this  deficiency. 

T  Off-Permit  Changes  I 

in  the  June  7,  1995,  document.  EPA 
stated  that  the  permit  addition 


procedures  specified  in  Section  122.215 
would  allow  companies  to  make 
changes  that  EPA  does  not  consider 
"off-permit."  as  provided  by  40  CFR 
70.4(b)(14)  We  cited  Texas  '  narrow 
definition  of    applicable  requirement" 
excluding  minor  new  source  review  as 
the  problem.  60  FR  at  30039  and  30044. 
In  the  1998  submittal.  Texas  eliminated 
the  permit  addition  revision  process 
outlined  in  section  122.215  and 
replaced  it  with  a  minor  permit  revision 
process.  The  elimination  of  the  permit 
addition  revision  process  is  consistent 
^vlth  part  70  and  corrects  the  deficiency. 

IV.  Permit  Fee  Demonstration  and 
Adequate  Personnel  Funding 

The  Permit  Fee  Demonstration  was 
not  changed  as  a  result  uf  the  revisions 
to  chapter  122.  In  regard  to  Adequate 
Personnel  and  Funding.  EPA  pointed 
out  in  the  [une  7,  1995.  document  that 
since  EPA  had  not  received  a  complete 
projection  of  program  c:osts  for  four 
years  after  approval  (40  CFR  70.4(b)(8)}. 
this  would  be  required  for  full  approval. 
60  FR  at  30044.  40  CFR  70  4(b)(8) 
requires  states  to  provide  a  statement 
that  adequate  personnel  and  funding 
have  been  made  available  to  develop. 
administer,  and  enforce  the  program. 
Furthermore.  40  CFR  70.4(b)(8)(v) 
specifies  that  the  statement  must 
include  an  estimate  of  the  permit 
program  costs  for  the  first  four  years 
after  approval,  and  a  description  of  how 
the  state  plans  to  cover  those  costs. 

On  August  22,  2001.  Texas  submitted 
a  complete  four-vear  projection.  In  its 
fee  demonstration,  Texas  document^-d 
that  it  requires  an  average  of 
534,274.000  per  year  to  cover  the  cost  of 
the  title  V  program.  Texas  projects  that 
it  will  collect  an  average  of 
approximately  S36.840.000  per  year  in 
fees  from  title  V  sources.  This 
demonstration  indicates  that  the  title  V 
fees  that  Texas  anticipates  will  be 
collected  are  sufficient  to  cover  the 
program  costs  with  an  adequate  margin 
of  .safety.  The  TNRCf]  has  the  authoritv 
to  adjust  the  ^'missions  fee  as  necessarv' 
using  Its  rulemaking  authoritv  (Texas 
Health  &  Safety  Code  .Section  382.0621). 
The  demonstration  submitted  by  Texas 
mi'et>>  the  requirenif.'iits  of  40  CFR 
70.4(b)(7)  and  (8). 

V.  Did  Texas  Submit  Other  Title  V 
Program  Revisions? 

The  lune  1.  2001,  submittal  included 
other  changes  that  Texas  made  to 
chapter  122.  These  changes  wore  made 
after  we  granted  lA  of  Texas'  operating 
permits  program  and  do  not  address  the 
lA  deficiencies.  Because  the  following 
changes  do  not  address  the  lA  issues, 
thev  do  not  affect  our  decision  to  grant 


full  approval  of  Texas  operating  permits 
program. 

The  additional  revisions  to  chapter 
122  relate  to  General  Operating  Permits 
(promulgated  February  26,  1999),  Public 
Participation  (promulgated  September 
24,  1999)  and  Compliance  Assurance 
Monitoring  and  Periodic  Monitoring 
(promulgated  September  1,  2000). 

We  have  received  comments  from 
citizens  concerning  these  additional 
provisions  in  response  to  our  Federal 
Register  document  published  December 
11,  2000.  The  citizens  identified  areas 
where  they  believe  these  provisions  are 
deficient.  We  will  respond  to  the  citizen 
comments  as  described  in  section  VIII. C 
of  this  preamble  which  provides 
additional  information  on  the  citizen 
comment  letters.  As  discussed  therein, 
we  will  respond  by  December  1.  2001, 
either  by  publishing  a  notice  of 
deficiency  if  we  determine  that  a 
deficiency  exists,  or  we  will  notify  the 
commenter  in  writing  to  explain  our 
reasons  for  not  making  a  finding  of 
deficiency. 

We  are  taking  no  action  on  the  above 
described  provisions  until  we  have 
completed  our  review  oi  the  citizen 
{;omments.  We  will  take  appropriate 
action  on  the  additional  pro\isions 
following  our  re\iew  of  the  citizen 
comments  and  the  resolution  of  any 
deficiencies  that  we  may  identify. 

VI.  Audit  Privilege  Law 

Section  502(d)  of  the  Art  authorizes 
States  to  implement  a  title  V  operating 
permit  program.  The  statute  also  sets 
forth  the  minimum  elements  of  a  State 
permit  program,  including  the 
requirement  that  the  permitting 
authority  have  adequate  authority  to 
assure  that  sources  comply  with  all 
applicable  requirements,  as  well  as 
authority  to  enforce  permits,  including 
recovering  minimum  civil  penalties  and 
appropriate  criminal  penalties.  42 
U.S.C.  7661a(b)(5)(A)  and  (E).  Pursuant 
to  title  V,  EPA  promulgated  regulations 
specifying  the  minimum  required 
elements  of  State  Operating  Permit 
programs,  found  at  40  CFR  part  70. 
These  regulations  explicitly  require 
States  to  have  certain  enforcement 
authorities,  including  authority  to  seek 
injunctive  relief  to  enjoin  a  violation,  to 
bring  suit  to  restrain  persons  where  a 
facility  is  posing  an  imminent  and 
substantial  endangerment  to  public 
health  or  welfare,  and  suit  to  recover 
appropriate  criminal  and  civil  penalties. 
See  40  CFR  70. 1 1 .  Section  1 1 3(e)  of  the 
Act  sets  forth  penalty  factors  for  EPA  or 
a  court  to  consider  in  assessing 
penalties  for  civil  or  criminal  violations 
of  the  Act.  factors  which  necessarily 
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applv  tn  penaltie.s  for  violations  of  titln 
\'  permits. 

In  the  luiie  25.  199b  .Notice.  KP.A 
stated  that  Texas  vvouhl  have  to 
demonstrate  that  the  passage  of  Texas 
House  Bill  247.3  |199.-)).  the  Texas 
Environmental.  Health  and  .Safet\  .\uHit 
Privilege  AcA  (Audit  Privilege  Art)  did 
not  limit  T.\'RC(7s  ability  to  adequately 
administer  and  enforce  the  federal 
operating  permit  program,  Gl  FR  at 
32697.  The  Audit  Privilege  .\ct  created 
an  immunity  from  civil,  administrative, 
and  criminal  penalties  for 
environmental  violations  discovered 
through  an  audit  as  defined  by  the  .Act 
The  Audit  Privilege  Act  also  created  a 
privilege  for  information  associated 
with  audits  which  prohibits  their 
disclosure  in  administrative.  ci\il,  or 
criminal  actions  for  violations  of 
environmental  law.  The  EPA  was 
concerned  that  the  Audit  Privilege  .Act 
may  extend  penalty  immunity  to 
facilities  which  commit  repeat 
violations  and  violations  which  may 
cause  harm  to  human  health  and  the 
environment,  and  make  no  pro\ision  for 
recoupment  of  penalties  for  economic 
benefit,  as  required  by  section  n.](e)  of 
the  Act.  To  the  extent  that  the  ,\udit 
Privilege  A(\  provides  immunitv  from 
civil  penalties  that  does  not  permit 
consideratitm  of  these  fat:tors. 
appropriate  civil  penalties  cannot  he 
assessed  by  a  state. 

The  EPA  was  also  concerned  tliat  the 
.Audit  Privilege  .Act  may  prevent  the 
State  from  obtaining  appropriate 
criminal  penalties  Evidence  nee  essarv 
to  prove  that  a  crime  has  been 
committed  may  be  protec:ted  by 
privilege  which  may  inhibit  or  prevent 
the  State  from  assessing  appropriate 
criminal  penalties.  The  State  must  ha\  e 
the  ability  to  obtain  appropriate 
criminal  penalties  where  an  audit  report 
reveals  evidence  of  prior  criminal 
conduct  on  the  part  of  managers  or 
employees.  Another  problematic  aspect 
of  the  Audit  Privilege  Act  was  the 
disparity  between  its  provisions  limiting 
disclosure  of  audit  report  information 
bv  emplovees  and  otbers.  and  sec;tif)DS 
113  and  322  of  the  Clean  Air  Act.  which 
specifically  protects  whistle-blowers 
from  retaliation  and  provide  awards  for 
persons  who  furnish  information  that 
leads  to  a  criminal  conviction  or  ci\  il 
penalty.  The  Texas  Audit  Privilege  Act 
did  not.  by  its  terms,  create  or  impose 
special  sanctions  on  informants,  but  it 
asserted  that  a  "Party  to  a 
confidentialit\'  agreement  *    *    *  who 
violates  that  agreement  is  liable  for 
damages  cau.sed  by  the  disclosure 
*    *    *    "  In  addition,  sanctions  were 
created  w  ith  regard  to  government 
officials  who  disclose  privileged 


information.  The  EF.A  wav  <  nnt  erned 
that  both  of  these  pro\  iskhi-  n\H\  have 
a  negative  impact  on  disclosures  well 
beyf)nd  the  intended  reach  of  the 
privilege.  Ccmfidential  informants  are  an 
important  sourci'  of  leads  for  State  and 
Federal  enforf:ement  programs 

The  EPA  and  TNRCiC  negotiated  a  set 
of  technical  amendments  to  the  Audit 
Privilege  Ad.  Texas  Rev.  Civ.  Stat.  Ann. 
.Art   4447((   (\ernonSupp    1998).  with 
the  purpose  of  removing  an\  harriers  to 
state  assumption  of  federal  programs. 
These  amendments  did  the  following: 
(1)  Eliminated  the  appiu.atinn  i.| 
immunity  and  juivilege  pro\  iviiin>-  to 
criminal  actions.  (2)  eliminated  the 
application  of  immunitv  where  a 
\inlation  results  in  a  serious  threat  to 
health  or  the  en\  ironment.  or  where  the 
\iolator  has  obtained  a  substantial 
economic:  benefit  thai  gives  it  a 
(  ompetitive  advantage:  (3)  made  it  clear 
that  Texas  laws  will  not  subject 
individuals  to  sanctions  for  reporting 
an\  violations  of  environmental  law  to 
a  law  enfori  ement  agency;  and  (4) 
(  larified  that  the  privilege  does  not 
im[iair  access  to  information  required  to 
be  made  available  under  federal  or  state 
law  The  TNRCC  also  assured  EPA  that 
the  .Audit  Pri\  ilege  Act  does  not  impair 
the  State  s  autboritv  or  abilitv  to  obtain 
in)unctive  relief,  issue  emen.!t'ncy 
orders,  or  taint  its  ahilitv  to 
independentlv  obtain  or  use  evidence  of 
a  violation  The  75th  Te.xas  Legislature 
enacted  Texas  House  Bill  3459  (1997)  to 
adopt  the  amendments  agreed  upon 
without  any  other  significant  changes  in 
the  law   The  amendments  to  the  .Audit 
.Act  have  been  in  effe(  t  since  September 
1. 1997 

Based  on  the  amendments  to  the 
Audit  Privilege  Act  and  TNRCCs 
assurances.  EP.A  has  cone  luded  that  the 
TNRCC  retains  adequate  .luthontv  to 
enforce  the  requirements  ui  an\ 
authorized  or  delegated  program  (which 
would  include  title  \'),  and  thus  the 
.Audit  Privilege  .Act  would  not  be  a 
barrier  to  approval  of  Federal  programs 
Letter  to  Mr  Ban^  R  McBee,  TNRCt 
from  Mr  Steven  A,  Herman.  .Assistant 
.Administrator  dated  March  19.  1997. 
However,  in  the  lune  25.  1996. 
document.  EP.A  stated  that  all  interested 
parties  will  have  opportunity  to 
comment  on  the  ac  ceptability  of  this 
law  for  full  title  \'  approval.  61  FR  at 
32696  Therefore.  EP.A  is  providing  the 
public  the  opportunity  to  <  omment  on 
the  acceptabilitv  of  the  .Audit  I'rnilege 
Act. 

V'll.  Miscellaneous  Full  Approval 
Issues 

In  the  June  25.  1996  Notice.  EPA 
stated  the  following: 


bignilicani  cnaiiges  lu  lii.\,js  lav\s  uuie 
made  by  the  Texas  legislature  in  1995.  Thf^se 
statutory  changes  raise  issues  of  t.oiu:em 
which  the  Stale  must  address  before  full 
approval  can  be  granted.  The  State  has  an 
obligation  to  address  all  the  relevant,  recently 
enacted  laws  and  demon.slrate  how  they  meet 
title  V  and  part  70 

This  final  agency  action  today  does  not 
waive  the  EPA's  right  to  raise  statutory 
concerns  and  any  attendant  regulatory 
revisions  the  EP.A  deems  necessary  to  the 
Stale  and  identify  inconsistencies  with  those 
legislative  changes  which  must  be  corrected 
for  full  approval.  The  EPA  will  present  its 
position  on  the  laws  to  TNRCC;  prior  to  the 
1997  legislative  session,  during  TNRCCs 
corrective  rulemaking,  and  its  FR.N  proposing 
action  on  the  Slate's  submittal  for  full 
approval.  Therefore,  interested  parlies  will 
have  full  opportunity  to  comment  on  the 
merits  of  the  EPA's  position  on  the 
acceptability  of  the  Texas  1995  laws  (such  as 
the  "Texas  Senate  Bill  14.  "Takings  Impail 
.Assessment.",  among  others)  for  full  title  V 
program  approval. 

61  FR  at  32697. 

In  addition,  concerns  were  raised 
about  TNRCCs  laws  and  procedures 
governing  the  public  availability  of 
emissions  data.  Id.  at  32698.  This 
concern  was  raised  after  the  public 
comment  period  ended  for  the  proposed 
interim  approval. 

Whem  EPA  made  these  statements,  it 
did  not  anticipate  that  over  five  years 
would  pass  between  interim  approval 
and  full  approval.  The  Texas  Legislature 
has  meet  three  times  since  this 
statement  was  made.  On  lune  25.  1998. 
Texas  requested  revised  interim 
approval  for  its  operating  permits 
program.  Shortly  thereafter,  on  August 
10.  1998.  Texas  supplemented  its 
submittal  with  a  supplemental  Attorney 
Generals  (AG)  statement.  This 
supplemental  AG  statement  addressed, 
among  other  things.  Texas  Senate  Bill 
14  referenced  above.  The  EPA  never 
acted  on  Texas'  request  for  revised 
interim  approval  because  it  was 
challenged  on  the  May  22.  2000     • 
rulemaking  that  extended  the  lA  period 
of  86  operating  permits  programs  until 
December  1.  2001  The  EPA  settled  the 
lawsuit  and  the  settlement  prohibits 
further  extensions  of  the  interim 
approval  deadline.  Thus,  if  EPA  does 
not  grant  full  approval  of  Texas' 
operating  permits  program  by  December 
1.  2001,  a  Federal  operating  permit 
program  will  be  automatically 
implemented  in  Texas.  See  65  FR 
77024.  77025  (December  8.  2000). 

In  addition,  EPA  also  gave  citizens  the 
opportunity  to  identify  deficiencies  they 
perceive  to  exist  in  Texas'  operating 
permits  program,  including  alleged 
substantive  deficiencies  and 
irR[i|t  ni>iitation  deficiencies.  65  FR 
77_i.  b  iUec:ember  11.  2001).  EPA 
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received  cnmments  outlining  numerous 
dUoged  (ieficierir.ies  with  the  Texas 
program.  j 

VIII.  What  Is  Involved  in  This  Proposed 
.Action? 

A  Proposf'd  Action 

In  this  action,  we  are  proposing  full 

apprn\dl  of  the  operating  permits 
program  submitted  bv  the  State  of 
Texas,  The  program  was  submitted  by 
Texas  to  us  for  the  purpose  of 
complving  with  federal  requirements 
found  in  title  V  of  the  Act  and  in  part 
70,  which  mandate  that  States  develop, 
and  submit  to  us.  programs  for  issuing 
operating  permits  to  all  major  stationarv' 
sources,  and  to  certain  other  sources 
with  the  exception  of  Indian  Lands.  We 
ha\'e  revif'wed  this  submittal  of  the 
Texas  operating  permits  program  and 
are  proposing  full  approval. 

B  Indian  Ljn./s  nul  Resen'ations 

In  its  operating  permits  program 
submittal,  Texas  tioes  ncjt  assert 
jurisdiction  over  Indian  lands  or 
reservations  To  date,  no  tribal 
government  in  Texas  has  authority  to 
administer  an  independent  title  V 
program  in  the  State,  On  February  12. 
1998.  EPA  prt)mulgate(l  regulations 
undf^r  which  Indian  tribes  could  apply 
and  be  apprn\-ed  b\  ¥.P.\  to  implement 
a  title  V  operating  permits  program  (40 
("FK  part  49)   For  those  Indian  tribes 
that  do  not  seek  to  conduct  a  title  \' 
operating  permits  program,  EP.^  has 
promulgated  regulations  (40  C^FR  part 
71)  governing  the  issuanc:e  of  Federal 
operating  p'-rmits  in  Indian  counfr\    64 
FR  8247.  February  19,  1999. 

C  Citizen  Comment  Letters 

On  .Mav  22,  2000  FPA  promulgated  a 
rulemaking  that  -jxtended  the  lA  period 
of  86  operating  permits  programs 
untilDecember  1,  2001.  (65  FR  32035). 
The  action  was  subsequently  challenged 
bv  the  Sierra  Club  and  the  New  York 
Public.  Interest  Research  Group 
(NYPIRG!  In  settling  the  litigation,  EPA 
agreed  to  publish  a  document  in  the 
Federal  Register  that  would  alert  the 
public  that  thev  may  identify  and  bring 
to  EP.-K's  attention  alleged  programmatic 
and' or  implementation  deficienci"--  in 
title  \'  programs  and  that  EPA  wduid 
respond  to  their  allegations  within 
specified  time  periocls  if  the  comments 
were  made  within  90  dav^  t>f 
publication  of  the  Federal  Register 
document 

Several  citizens  commented  on  what 
they  believe  to  be  deficiencies  with 
respect  to  the  Texas  title  V  program  Th*' 
EPA  takes  no  action  on  those  comments 
in  todav's  action  and  will  respond  to 


them  bv  Dfcenibcr  1.  2001    As  stated  in 
the  Federal  Register  dot  ument 
published  on  December  1 1 .  2000  (65  FR 
77376),  EPA  will  respond  bv  December 
1,  2001  to  timely  public  comments  on 
programs  that  have  obtained  lA:  and 
EPA  will  respond  by  April  1 ,  2002  to 
timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  An  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  mav  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight 

IX.  Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatorv  Planning  and  Review  "  (58 
FR  51735.  October  4^  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget,  Under  the 
Regulatory  Flexibilitv  Act  (5  U,S,C,  601 
et  seq)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  n6  additional  requirements 
beyond  those  imposed  bv  state  law.  This 
rule  does  not  contain  an\  unfvinded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  .\ct  of  1995  (Public  Law  104-4) 
because  it  proposes  to  appro\f  pre- 
existing requirements  under  state  law 
and  does  not  impose  anv  additional 
enforceable  duties  beyond  that  required 
by  State  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
'Consultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249.  November  9,  2000)  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
164  FR  43255,  August  10,  1999),  The 
ruK'  merelv  proposes  to  approve 


existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,    Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355(May 
22.  2001).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  piovisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  pt  seq.  other  than  those  pre\'iously 
approved  and  assigned  OMI3  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  spcmsor.  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  ,\ir  Act.  EPA  will  approve 
■State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  .^ct 
and  EPA's  regulations  codified  at  40 
(;FR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (V'CS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  V'CS,  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  V'CS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  .^ct. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  .Act  of  1995  (15  U.S.C, 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  H.S  C.  7401-7671q. 
Dated:  October  2,  2001. 
Gregg  A.  Cooke, 

Regional  Administrator.  Region  t> 

(FR  Doc  01-25592  Filed  10-10-(J1;  8:45  ami 

SILLING  CODE  6560-SO-P 


Federal  Register/ Vol.  66,  No.  197 /Thursdav,  Octobpr  11.  2001    I 


ropi 


Rill 


51!M)ri 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  Nos.  00-258  and  95-18.  IB 
Docket  No.  99-81;  DA  01-2313] 

Introduction  of  New  Advanced  Mobile 
and  Fixed  Terrestrial  Wireless 
Services;  Use  of  Frequencies  Below  3 
GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  nf 

comment  period. 

SUMMARY:  In  this  document,  the 
Commission  extends  the  period  for 
comment  and  reply  comment  in  the 
proceeding  that  was  initiated  to  e.xpjore 
the  possible  use  of  frequency  bands 
below  ,3  GHz  to  support  the  mtroduction 
of  new  advanced  mobile  and  fixed 
terrestrial  wireless  services  (advanced 
wireless  sen-ices)  including  third 
generation  (3G)  and  future  generations 
of  wireless  systems.  The  Commission 
e.xtends  the  period  for  comment  at  the 
request  of  the  Cellular 
Telecommunications  &  Internet 
Association  (CTIA)  in  order  to  allow 
sufficient  time  to  establish  the  most 
complete  and  well-delivered  record 
possible  on  which  to  base  an  ultimate 
decision. 

DATES:  Comments  are  due  on  or  before 
October  19.  2001.  and  Reply  Comments 
are  due  on  or  before  November  5.  200] 
ADDRESSES:  -Send  comments  and  replv 
comments  to  the  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington.  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Spencer.  202-418-1310. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  Extending 
Comment  Period  in  ET  Docket  Nos  00- 
258  and  95-18.  and  IB  Docket  No  99- 
81.  DA  01-2313.  adopted  October  4, 
2001,  and  released  October  4.  2001   The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center.  Courtyard 
Level,  445  12th  Street,  SW.. 
Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copv 
contractor.  Qualex  International,  Portals 
II.  445  12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554. 

1.  The  Commission  extends  the 
comment  period  established  in  the 
Further  Notice  of  Proposed  Rulemaking 
in  this  proceeding  (66  FR  47618. 
September  13,  2001)  from  October  11. 
2001.  to  October  19,  2001.  and  the  replv 


comment  period  from  October  23.  2001. 
to  November  5.  2001. 

Ordering  Clause 

2.  The  request  ii(  CT1.\  tu  extend  the 
deadline  for  filing  comm.ents  in  this 
prnc;eeding.  filed  September  25.  2001    is 
granted  tf)  the  extent  indicated, 
pursuant  to  *}  1.4b  of  the  Cunimission's 
rules.  47  CFR  1.4b. 

Federal  Communications  Commission. 
Kathleen  O'Brien  Ham. 

.'>i'put\  Lhii'),  Wireltfss  i elecommunications 

Hurcau. 

IFR  Do(    01-25640  Filed  10-10-01:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21.  73  and  76 

[OS  Docket  Nos.  98-82  and  96-85  MM 
Docket  Nos.  92-264.  94-510.  92-51  and  87- 
154,  FCC  01-263] 

The  Commission's  Cable  Horizontal 
and  Vertical  Ownership  Limits  and 
Cable,  Broadcast  and  MDS  Attribution 
Rules 

AGENCY:  Federal  ((imniiinications 

Commission 

ACTION:  Further  notice  ot  proposed 

rulemaking. 


SUMMARY:  This  document  examines  and 
solicits  comment  on  the  Commission's 
cable  horizontal  and  vertical  limits  and 
aspe(,ts  of  its  attribution  rules  as 
affected  by  the  recent  DC  Circuit 
decision  in  Time  Warner  Entprtamment 
Co  V  FCC.  240  F.3d  1]26  (DC  Cir 
2001).  The  DC.  (Jircuil  reversed  and 
remanded  the  Commissions  horizontal 
and  vertical  limits,  and  vacated  two 
aspects  of  its  attribution  rules. 
DATES:  Comments  are  due  on  or  before 
December  26.  2001.  and  replv  comments 
are  due  on  or  before  lanuarv  25   2002 
ADDRESSES:  Office  of  the  Secretarx 
Federal  Communic.atKjns  (^ommisMun. 
445  12th  Street.  SW  .  Washington,  DC 
20554 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Modes.  Kiran  Duwadi.  .^\a  Holh 
Berland.  .\ndrew  Wise,  liable  Services 
Bureau.  (202)  418-7200.  TTY  1202)  418- 
7365  or  via  Internet  at  dhodfs^fci  qov, 
kduwadi&frr  gov.  hhrrhindnti  i   onv. 
awise<eifcr  gov 

SUPPLEMENTARY  INFORMATKDN:  This  is  a 

synopsis  of  the  Commission  s  Further 
Notice  of  Proposed  Ihilenuikim: 
("F.VPflAf  •)  in  CS  Doc:ket  Nos.  98-82. 
96-85.  MM  Docket  Nos  92-264,  94- 
150.  92-51.87-154.  FCC  01-263. 
adopted  September  13.  2001    .md 


released  September  21,  2001.  The 
complete  text  of  this  FNPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257)  at  its 
headquarters.  445  12th  Street.  SW.. 
Washington,  DC  20554.  and  may  be 
purchased  from  the  Commission's  copv 
contractor.  Qualex  International,  Portals 
II,  445  12th  Street  SW.,  Room  (:Y-B402, 
Washington,  DC,  20554.  telephone  (202) 
863-2893,  facsimilie  (202)  863-2898,  or 
via  Internet  at  qualexint@aol.com,  or 
may  be  viewed  via  Internet  at  http:// 
Mrww. fcc.gov/csb/  This  document  is 
also  available  in  ahemative  formats 
(computer  diskette,  large  print,  audio 
cassette,  and  Braille)  Persons  who  need 
documents  in  such  formats  may  contact 
Brian  Millin  at  (202)  418-7426!  TTY 
(202)  418-7365,  or  send  an  email  to 
access@fcc.gov. 

Synopsis  of  Notice  of  Inquiry 

1 .  As  part  of  the  1992  Cable  Act, 
Congress  added  section  613(f)  to  the 
Communications  Act  of  1934.  The 
principal  objective  of  section  613(f)  was 
to  enhance  competition  in  the 
acquisition  and  distribution  of  video 
programming  by  cable  and  non-cable 
systems.  Congress  expressed  a 
preference  for  competition  over 
regulation  in  achieving  this  objective, 
believing  that  the  presence  of  alternative 
cable  and  non-cable  multi-channel 
video  programming  distributors 
{M\TD'- "1  would  constrain  the  cable 
opejvit   r-    market  power  in  the 

at  ,  ,;~  '1   n  and  distribution  of  multi- 
chaiiiit  ;  piiicramming,  as  well  as 
im[)rii\e  tti'  ir  service  and  programming 
;     irb  their  subscription  rate 
,H   wever,  at  the  time,  given 
the  absence  of  effective  competition  to. 
and  the  trend  toward  increased 
horizontal  concentration  and  vertical 
integration  in.  the  cable  industry. 
Congress  believed  structural  limits  were 
necessary.  Congress  thus  enacted 
section  613(f),  which  directs  the 
Commission  to  establish  limits:  (1)  on 
the  number  of  subscribers  a  cable 
operator  may  serve  through  its  owned  or 
affiliated  cable  systems  (horizontal 
lirnit    rind  (2)  on  the  number  of 
chdiuieis  a  cable  operator  may  devote  to 
its  owned  or  affiliated  programming 
(vertical  limit). 

2.  In  response  to  the  congressional 
directive,  the  Commission  adopted  a 
horizontal  ownership  limit  that  barred  a 
cable  operator  from  owning  or  having  an 
attributable  interest  in  cable  systems 
that  reach  more  than  30  percent  of 
subscribers  served  by  all  multichannel 
video  programming  distributors 
("MVPDs  •)  nationwide.  The 
Commission  also  adopted  a  vertical 
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limit  that  prohibited  a  cable  operator 
from  carrv'ing  affiliated  programming  on 
more  than  40  percent  of  its  channels. 
The  Commission'?  vertical  limit  only 
applied  to  channel  capacity  up  to  75 
channels  Thus,  for  a  cable  operator  that 
had  more  that  75  channels,  the  vertical 
limit  required  the  operator  to  reserve  45 
channels  for  non-affiliated 
programming  Finally,  the  Commission 
adopted  attribution  rules,  which  defined 
the  level  of  ownership  interests 
implicated  by  the  horizontal  and 
vertical  limits. 

.3.  The  DC  Circuit  in  Time  Warner 
reviewed  the  Commission's  cable 
horizontal  and  vertical  limits  The  DC 
Circuit  essentially  found  that  in 
establishing  these  limits,  the 
Commission  did  not  adequately  take 
into  account  the  evolving  and 
increasingly  competitive  M\TD 
marketplace,  did  not  draw  the  necessarv 
connections  between  the  limits  and  the 
harms  the  limits  were  designed  to 
address,  and  did  not  sufficiently 
support  its  limits  with  a  full  record  of 
empirical  or  theoretical  evidence  The 
DC  Circuit  thus  reversed  and  remanded 
the  horizontal  and  vertical  limits  to  the 
Commission 

4  The  DC  Circuit  in  Tinip  Warner 
further  reviewed  the  C.ommission's 
cable  attribution  rules.  Whereas  the  DC 
Circuit  upheld  the  Commission's 
general  cable  attribution  benchmarks, 
the  court  vacated  two  of  the 
Commissions  rules  Specifically,  the  DC 
Circuit  vacated  the  Commission's 
elimination  of  the  single  majoritv 
shareholder  exemption,  which  did  not 
attribute  minority  interests  in  any  cable 
company  in  which  a  single  shareholder 
held  more  than  50  percent  of  the 
outstanding  voting  stock.  The  DC. 
Circuit  also  vacated  the  Commission's 
application  of  the  limited  partnership 
insulation  rule,  that  barred  an  insulated 
limited  partner  from  selling  video 
programming  to  the  general  partner 
cable  company.  The  DC  Circuit  found 
that  the  Commission  did  not  provide 
adequate  justification  for  both  actions 

5,  The  FSPRM  seeks  to  implement 
section  613(0  and  to  respond  to  the  DC 
Circuit's  concerns,  by  taking  a  fresh  look 
at  the  Commission's  cable  ownership 
rules  affected  by  the  Time  Warner 
decision.  The  FSPRM  examines  the 
requirements  of  Section  613(f)  and  the 
underlying  legislative  historv'.  reviews 
the  relevant  markets,  as  those  markets 
existed  in  and  have  evolved  since  1992. 
and  considers  general  regulatory 
approaches.  The  F\PRM  asks 
commenters  to  support  or  contradict 
these  and/or  alternative  approaches 
with  empirical  or  theoretical  evidence, 
as  well  as  address  the  benefits  and 


harms  posed  by  each  approach.  The 
FXPRSf  does  not  attempt  to  propose  any 
specific  numerical  caps  and/nr 
mathem.atical  formulations  to  compute 
limits.  Rather,  the  objective  of  the 
F\'PRM  is  to  ask  the  relevant  questions 
and  develop  a  complete  record  that 
ultimately  will  support  a  regulatory- 
approach,  which  fully  addresses  and 
takes  into  account  cable  operators' 
market  power  in  today's  dynamic 
communications  marketplace. 

6.  With  respect  to  the  norizontal  limit, 
the  FNPRM  seeks  to  implement  Section 
613(f)  by  examining  the  state  of 
competition,  and  cable  operators' 
market  power,  in  the  M'VPD 
marketplace.  The  FNPfl.Vf  considers  two 
possible  regulatory'  approaches,  the 
open  field  approach  and  the  threshold/ 
safe  harbor  approach,  as  well  as  invites 
commenters  to  suggest  alternative 
approaches  The  open  field  approach, 
which  IS  the  basis  for  the  Commission's 
horizontal  limit  reviewed  by  the  D,C. 
Circuit,  restricts  market  share  by 
capping  the  size  of  the  largest  cable 
operators  to  ensure  that  programming 
networks  have  viable  alternatives  if 
denied  access  bv  large  cable  operators, 
individually  or  collectively.  The 
F.VPRiV/ asks  commenters  to  address 
various  issues  related  to  the  open  field 
approach,  such  as  the  level  of  subscriber 
reach  programming  networks  needed  for 
viability,  the  adequacy  of  a  cap  in  terms 
of  gauging  market  power,  the  actual  or 
predictable  presence  of  collusive  anti- 
competitive behavior  amongst  large 
cable  operators,  and  the  impact  of  non- 
cable  outlets  such  as  Direct  Broadcast 
Satellite  ("DBS"),  In  contrast,  the 
threshold/ safe  harbor  approach 
considers  the  state  of  effective 
competition  in  the  MVPD  marketplace. 
and  only  enforces  regulatory  ownership 
limits  if  it  is  determined  that  such 
competition  has  not  been  achieved.  The 
F,VP/LVf  asks  commenters  to  address 
various  issues  related  to  the  threshold/ 
safe  harbor  approach,  such  as  the 
appropriate  measurement  of  effective 
competition  and  market  power  in  the 
MVPU  industry  (both  in  terms  of 
acquisition  "upstream"  and  distribution 
"downstream  "  markets),  and  the 
regulatory  response  if  effective 
competition  falters  or  is  not  achieved. 

7.  With  respect  to  the  vertical  limit, 
the  FXPRM  seeks  to  implement  section 
613(f)  by  examining  significant  market 
trends,  such  as  the  increase  in  channel 
capacity  through  the  deployment  of 
advanced  technologies  and  system 
upgrades,  the  decrease  in  vertically 
integrated  cable  offerings,  and  the 
increase  in  competition  from  cable  and 
more  importantly  non-cable  sources, 
such  as  DBS  The  F.VPflM  asks 


commenters  to  address  whether  these 
market  trends  mitigate  the  congressional 
concern  underlying  section  613(f)  that 
cable  operators  will  discriminate  against 
unaffiliated  programming  networks  by 
favoring  affiliated  over  non-affiliated 
programming.  Specifically,  the  FNPRM 
asks  commenters  to  address  whether 
current  and  anticipated  market 
conditions  warrant  the  modification, 
exemption  or  the  possible  elimination  of 
the  vertical  limit, 

8.  Finally,  the  FiVPfiM  also  considers 
the  Commission's  conclusions  regarding 
elimination  of  the  single  majority 
shareholder  exception  and  the 
application  of  the  no-sale  aspect  of  the 
limited  partner's  insulation  criteria  and 
seeks  comment  regarding  these  two 
provisions  of  the  attribution  rules  The 
FNPRM  seeks  to  examine  the  underlying 
rationale  of  the  Commission's  prior 
conclusions,  and  to  determine  if  those 
conclusions  are  still  valid.  The  FNPFL\4 
also  considers  the  Commission's 
elimination  of  the  single  majority 
shareholder  exemption  in  the  broadcast 
and  the  multipoint  distribution  service 
attribution  rules,  which  followed  the 
Commission's  elimination  of  the  cable 
exemption. 

Procedural  Matters 

Ex  Parte 

9.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding, 
subject  to  the  requirements  of 

§  1.1206(b)  of  the  Commission's  rules. 

Filing  of  Comments  and  Reply 
Comments 

10.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  conmients  on  or  before 
December  26,  2001,  and  reply  comments 
on  or  before  [anuary*  25,  2002. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

11.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://wH-\^.fcc.gov/e-fiIe/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  more  than  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  commenters 
must  transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  bv  Internet  e-mail. 
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To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  replv 

12.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary. 
Magalie  Roman  Salas,  Office  of  the 
Secretary.  Federal  Communications 
Commission.  445  12th  Street,  S\V., 
Room  TW-A325.  Washington,  DC 
20554.  The  Cable  Services  Bureau 
contacts  for  this  proceeding  are  Daniel 
Modes,  Kiran  Duwadi.  Ava  Holly 
Berland.  and  Andrew  Wise  at  (202)  418- 
7200.  TTY  (202)  418-7365,  or  at 
dhodes@fcc.gov,  kduwadmfcc.gov, 
hberland@fcc.gov  and  awise@fcc.gov. 

13.  Parties  who  choose  to  file  bv 
paper  must  also  file  one  copy  of  each 
filing  with  other  offices,  as  follows;  (1) 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554;  and  (2)  Ava 
Holly  Berland.  Cable  Services 
Bureau.445  12th  Street.  SW.,  3-A832. 
Washington,  DC,  20554.  In  addition, 
five  copies  of  each  filing  must  be  filed 
with  Linda  Senecal,  Cable  Services 
Bureau.445  12th  Street.  3-A729, 
Washington,  DC  20554. 

Ordering  Clause 

14.  This  FNPRM  is  issued  pursuant  to 
authority  contained  in  sections  2(a).  4(i), 
303. 307. 309.  310. and  613  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects 

47  CFR  Parts  21  and  73 

Television. 

47  CFR  Part  76 

Cable  television. 
Federal  Communications  Conimis.sion. 
Magalie  Roman  Salas, 

Secretarw 

(FR  Doc.  01-2.S479  Filed  10-10-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION      I   Background 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  579 

[Docket  No.  NHTSA  2001-10773; 
Notice  1] 

RIN2127-AI26 

Reporting  of  Information  About 
Foreign  Safety  Recalls  andCampaigns 
Related  to  Potential  Defects 

agency:  National  Highwav  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Notic:e  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  requests 

comments  on  a  proposal  to  implement 
the  foreign  safety  recall  and  safet\- 
campaign  reporting  requirements  of  the 
Transportation  Recall  Enhancement. 
Accountabilitv.  and  Documentation 
(TREAD)  Act.  Section  3(a!  of  th.-  TRF.AD 
Act  requires  a  manufacturer  of  motor 
vehicles  or  motor  vehicle  equipment  to 
report  to  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
whenever  it  has  decided  to  conduct  a 
safety  recall  or  other  safety  c:ampaign  in 
a  foreign  countrv  covering  \ehicles  or 
equipment  that  are  identical  or 
substantiallv  similar  to  \ehiclp';  or 
equipment  offered  for  sale  in  the  United 
States.  The  manufacturer  must  also 
report  whenever  it  has  ht^en  notified  by 
a  foreign  government  that  a  safetv  recall 
or  safety  campaign  must  be  conducted 
covering  such  vehicles  or  tquipment. 

DATES:  Comment  closing  date 
Comments  must  be  received  on  or 
before  December  10.  2001.  The  effective 
date  of  a  final  rule  based  on  this 
proposal  would  be  30  days  after 
publication  of  the  final  rule 

ADDRESSES:  Ail  comments  on  this  notice 
should  refer  to  the  docket  and  notice 
number  set  forth  above  and  b*' 
submitted  to  Docket  Management.  Room 
PL-401.  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  The  docket 
room  hours  are  from  9:30  a.m.  to  5:00 
p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  contact  Jon  White. 
Office  of  Defects  Investigation.  NHTSA 
(phone:  202-366-5226).  For  legal  issues. 
contact  Taylor  Vinson,  Office  of  Chief 
Counsel,  NHTSA  (phone;  202-366- 
5263). 

SUPPLEMENTARY  INFORMATION: 


A.  Ford  s  Foreign  Campaigns  Involving 
Firestone  Tires 

On  May  2.  2000.  NHTSAs  Office  of 
Defects  Investigation  (ODI)  opened  an 
investigation  into  an  alleged  safety 
defect  in  ATX  and  Wilderness  tires 
manufactured  by  Bridgestone/Firestone. 
Inc.  (Firestone).  Many  of  these  tires  had 
been  manufactured  for  use  as  original 
equipment  on  Ford  Explorer  sport 
utility  vehicles. 

During  that  investigation,  ODI  became 
dware  that  in  August  1999.  Ford  Motor 
Company  (Ford)  commenced  an  "Owner 
Notification  Program"  in  which  it 
offered  to  replace  the  P255/70R16 
Firestone  Wilderness  AT  tires  installed 
as  original  equipment  on  its  model  year 
(MY)  1995  and  1996  Ford  Explorer  and 
Mercury  Mountaineer  models  in  use  in 
the  Persian  Gulf  region.  In  its  letter  to 
owners.  Ford  explained  that  it  was 
offering  to  r<^plarM  the  tires  because 
"FirestoiK    \\  hii mess  AJT  brand  tires 
may  e.v;  «  ri>  ;i  .    iiterior  tire  degradation 
and  tread  -i  [  ir.,'     n,  due  to  unique  Gulf 
Coast  usage  patterns  and  environmental 
conditions,  resulting  in  a  loss  of  vehicle 
(  ontrol.  '  Ford  did  not  notify  NHTSA 
that  it  was  taking  this  action,  because, 
as  it  explained  later,  there  was  no 
regulation  requiring  it  to  do  so. 

Similarly,  late  in  February  2000,  Ford 
launched  an  "Owner  Notification 
Program"  in  Malaysia  and  Thailand 
covering  "certain  1997  Explorers 
equipped  with  P235/75R15  Firestone 
All  Terrain'  Brand  Tires"  (Wilderness 
AT  tires).  In  its  letter  to  owners,  Ford 
claimed  it  was  offering  to  replace  the 
tires  because  they  "may  experience 
interior  degradation  and  tread 
separation,  due  to  unique  regional  usage^ 
patterns  and  environmental  conditions, 
potentially  resulting  in  a  loss  of  vehicle 
control."  As  in  the  case  of  the  Gulf 
Region  vehicles.  Ford  did  not  notify 
NHTS.A  that  it  had  taken  this  action 
until  ,ittor  the  .ler-nrv  had  opened  its 
in\  t'stik:,itiiiii  I  -\  I'liiie  these  tires. 

.'\lsocn  M.i\  .'(i  j'li  10.  Ford  began  an 
Owner  Notilu.atioii  i'rogram"  in 
\'enezuela  covering  MY  1996  through 
199^  Fxplnrrr^  ."j;!i|  i-i-d  with  P235/ 
75K  i  'i  III  l'.J5:'i  "oK  ;  ti  ;  irestone  tires.  In 
its  letter  to  owners.  Ford  included  the 
>ame  rationale  as  in  the  Malaysia/ 
Thailand  action  Again.  Ford  did  not 
mnih  NHTSA  of  this  action  until  after 
It  \sas  ( (immenced. 

/i  Frdenil  Defect  Reporting 
nt'tpiircmrnty  Before  the  TREAD  Act 

Title  49.  Initecj  St.iti-  (ode.  Chapter 
.^0] ,    Motor  \ehi(  ie  .Safet) ,    is  the  basic 
motor  vehicle  safety  statute 
administered  hv  NHTSA  (the  "Safety 
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Art").  It  establisht's  rpquirements  that 
manufdcturers  f)f  motor  vehicles  and 
motor  vehicle  equipment  built  or  sold  in 
the  United  States  (and  other  persons) 
must  meet 

Under  4M  U  S.C,  .^01  ISiodl,  ,i 
manufacturer  of  motor  vehicle  or 
replacement  equipment  must  notify 
N'HTSA  if  the  nianufarturer  "learns  the 
vehicle  or  ecjuipment  contains  a  defect 
and  decides  in  good  faitii  that  the  defect 
relates  to  motor  vt'hicle  safety  "  This 
means  that  when  a  manufacturer  learns 
of  a  defect,  the  manufacturer  must  make 
a  good  faith  decision  whether  iir  not  the 
defect  is  related  to  motor  vehicle  safety, 
and.  if  the  derision  is  affirmative,  to 
report  the  defect  to  N'HTSA.  Similarly, 
under  Section  30118(c)(2).  when  the 
manufacturer  decides  in  good  faith  that 
a  vehicle  or  equipment  item  does  not 
complv  with  an  applicable  Federal 
motor  safety  standard,  it  must  report  the 
noncompliance  to  N'HTSA.  The 
precursor  to  Section  30118fc),  which 
contained  substantiallv  similar 
language,  has  been  held  to  impose  upon 
a  manufacturer  the  duty    to  notif\  and 
remedy  whether  it  actually  determined, 
or  It  should  havf  d>^terminfd.  that  its 
[products]  are  defective  and  the  defect 
is  safetv-related  "  United  States  v. 
General  Motors  Corp.  iX-Carsl.  656  F. 
Supp    1555,  1559  n  5  (D  D  C   1987). 
affirmed.  HA\  F  2d  400  iDC;  Cir   1988). 
citing  i'nited  States  v.  Creneral  Motors 
Corp  .  574  F.  Supp.  1047,  1050  (D.D.C. 
1983) 

Ford  has  stated  that  it  did  not  teli  us 
of  the  campaigns  in  other  countries 
referred  to  above  because  it  did  not 
believe  that  it  was  required  to  U'ntil  the 
TREAD  .^ct,  a  manufacturer's  sf'lf- 
reporting  obligations,  other  than  defect 
and  noncompliance  notifications, 
generally  were  established  by  49  U.S.C. 
30166ff).  Providing  copies  of 
cominunicatKjns  about  defe<  ts  and 
noncompliance,  as  implemented  by  49 
CFR  573  8,  Notices,  bulletins,  and  other 
communications   Section  30166{n 
provides  that: 

A  manufacturer  shall  give  INHTSAj  a  true 
or  repr*'Sf?ntati  ve  copy  of  each 
communii  dtion  to  the  manufacturer's  dealers 
or  to  owners  or  purchasers  of  a  motor  vehicle 
or  replacement  equipment  produced  by  the 
manufacturer  about  a  defect  or 
noncompliance  with  a  motor  vehicle  safety 
standard*    *    *  in  a  vehicle  or  equipment 
that  IS  sold  or  serviced. 

To  implement  Section  30166(0.  NHTSA 
adopted  41  CFR  573.8,  which  specifies  that; 

Ear  h  manufacturer  shall  furnish  to  the 
NHT,S,\  a  (  opv  of  all  notices,  bulletins,  and 
niher  ( 'inimunications  (including  those 
transmitted  b\  (  omputer.  telefax  or  other 
ele(  irnnic  means,  and  including  warrantv 
dnd  polif  v  extension  communiques  and 
produ(  t  improvement  bulletins),  other  than 


those  required  to  be  submitted  by  Sec. 
573, 5(c)(9),  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor, 
lessee,  or  purf:haser.  regarding  any  defect  in 
its  vehicles  or  items  of  equipment  (including 
any  failure  or  malfunction  beyond  normal 
deterioration  in  use.  or  any  failure  of 
performance,  or  flaw  or  unintended  deviation 
from  design  specifications),  whether  or  not 
such  defec;t  is  safety  related.  Copies  shall  he 
in  readable  form  and  shall  be  submitted 
monthly,  not  more  than  five  (5)  working  days 
after  the  end  of  each  month." 

This  regulation  does  not  specifically 
address  manufacturer  communications 
about  defects  occurring  in  vehicles  and 
equipment  in  use  outside  the  United 
States. 

C.  The  TREAD  Act  (P.L   106-41 4 1. 

The  Transportation  Recall 
Enhancement,  Accountabilitv,  and 
Documentation  (TREAD)  Act  (Pub.  L 
106—414)  was  enacted  on  November  1, 
2000.  An  underlying  House  Report  (H 
Rpt.  106-954)  observed,  at  p.  7: 

First,  it  is  clear  that  the  data  available  to 
NHTSA  regarding  the  problems  with  the 
Firestone  tires  was  insufficient.  While 
testimony  showed  that  the  agency  had 
received  some  complaints  about  the  tires, 
both  from  consumers  and  from  an  automobile 
insurance  company,  they  did  not  receive  data 
about  Ford's  foreign  ret:all  actions  •    •    •  ^  he 
Committee  believes  that  the  provisions  of 
this  legislation  are  an  initial  step  toward 
correcting  these  problems 

The  remedial  provisions  of  the 
legislation  that  the  Committee  referred 
to  became  Section  3(a)  of  the  TREAD 
Act.  Section  3(a)  amended  49  U.S.C. 
301  &6  to  add  a  new  subsection  (1)  which 
reads  as  follows: 

(1)  REPORTING  OF  DEP-ECTS  IN  MOTOR 
VEHICLES  AND  PRODUCTS  IN  FORKK A 
COUNTRIES— 

(1)  REPORTING  OF  DEFECTS, 
M,\NUFACTUR£R  DETERMINATION  —Not 
later  than  5  working  days  after  determnimK 
to  conduct  a  safety  recall  or  other  safet\ 
campaign  in  a  foreign  country  on  a  motor 
vehicle  or  motor  vehicle  equipment  that  is 
identical  or  substantially  similar  to  a  motor 
vehicle  or  motor  vehicle  equipment  offered 
for  sale  in  the  United  States,  the 
manufacturer  shall  report  the  determinatitjn 
to  the  Secretary. 

(2)  REPORTING  OF  UFFtXTS   FOREIGN 
GOVERNMENT  DETEK.MIN,\1  ION— Nut 
later  than  5  working  days  after  receiving 
notification  that  the  government  of  a  foreign 
country  has  determined  that  a  .safety  retail  or 
other  safety  campaign  must  be  conducted  in 
the  foreign  country  on  a  motor  vehicle  or 
motor  vehicle  equipment  that  is  identical  or 
substantially  similar  to  a  motor  \ehirle  or 
motor  vehicle  equipment  offered  for  ^.ile  in 


'  Ttie  notices,  bulletins,  and  other 
communications  required  to  be  submitted  by  Set 
573.S(c)(91.  which  Sec.  573.8  excludes,  are  those 
that  relate  directly  to  a  noncompliance  or  a  safetv- 
related  defect  that  a  manufacturer  has  determined 
to  exist  and  has  rep<jrted  to  NHTSA. 


the  United  States,  the  manufacturer  shall 
reporl  the  determination  to  the  Secret, ir\'. 

(3)  KEPORTINt;  RKQMKF.MFNTS.— Th." 
Set  retars  shtill  prcsi  rilie  the  contents  of  the 
notification  reijuired  t)\  this  subsection. 

The  obligation  to  report  under  the 
first  two  paragraphs  abo\e  was  effective 
on  the  day  that  the  TREAD  Act  was 
signed  into  law.  November  1.  2000. 
Since  that  date.  NHTSA  has.  in  fact, 
received  some  notifications  of  foreign 
safety  campaigns  being  conducted  by 
vehicle  and  equipment  manufacturers. 
The  content,  format,  and  scope  of  these 
reports  have  varied,  which  supports  the 
need  for  a  regulation  that  defines  and 
standardizes  the  information  provided, 
as  required  by  the  third  subparagraph. 
For  example,  Ford  is  conducting  a  "field 
action"  in  Thailand,  Malaysia,  and  Fiji 
to  replace  faulty  brake  caliper  bodies  on 
certain  Mazda  Fighter  and  Ford  Ranger 
197  vehicles.  Ford  advises  that  'This 
model  is  not  marketed  in  the  United 
States.  "  This  leaves  unanswered  the 
question  whether  the  model  is 
substantially  similar  to  one  marketed  in 
the  I'nited  States,  or  whether  the  brake 
caliper  bodies  are  identical  or 
substantially  similar  to  brake  caliper 
bodies  on  Ford/Mazda  vehicles  that  are 
sold  in  the  United  States,  Firestone  is 
conducting  a  "Customer  Satisfaction 
Program"  in  the  Middle  East  covering 
c:ertain  tires  manufactured  in  its  Wilscjn, 
North  Carolina  plant  that  were  original 
equipment  on  589  vehicles 
manufactured  by  Ford,  specifically 
model  year  1998  and  1999  Ford  Taurus 
and  Mercur\'  Sable  sedans  and  station 
wagons.  Its  letter  to  us  does  not  state 
whether  similar  tires  were  used  on 
vehicles  in  the  United  States. 

Because  manufacturers  have  been 
required  to  report  determinations  of 
foreign  campaigns  to  us  since  November 
1,  2000,  regardless  whether  NHTSA  has 
prescribed  the  contents  of  the 
notification,  we  are  proposing  that 
manufacturers  provide  us  with  reports 
of  all  relevant  determinations  between 
November  1,  2000,  and  the  effective 
date  of  the  final  rule.  This  would  assure 
that  we  receive  information  on  recalls 
and  campaigns  that  include  the 
information  specified  in  the  final  rule, 
pertaining  to  substantially  similar 
vehicles  and  equipment  within  the 
meaning  specified  in  the  final  rule. 
Reports  would  be  due  within  30  days  of 
the  effective  date  of  the  final  rule. 
However,  the  requirement  would  not 
require  resubmission  of  information 
pertaining  to  foreign  campaigns  that  a 
manufacturer  had  reported  to  NHTSA 
between  November  1.  2000,  and  the 
effective  date  of  the  final  rule. 

We  note  that  in  Section  3(b)  of  the 
TREAD  Act.  Congress  adopted 
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provisions  requiring  manufacturers  of 
vehicles  and  equipment  lO  submit  a 
wide  variety  of  information  to  NHTSA 
that  could  provide  an  "early  warning" 
of  defects  or  noncompliances  in  their 
products  (49  U.S.C.  30166{m)),  NHTSA 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  |anuarv  22. 
2001  (66  FR  6532)  regarding  these 
"early  warning"  provisions.  Because 
some  of  the  terms  and  elements  of  those 
requirements  are  applicable  or  relevant 
to  Section  30166(1),  we  have  considered 
the  comments  submitted  in  response  to 
that  ANPRM  in  developing  this  notice. 

II.  Scope  and  Terms 

A.  Manufacturer 

As  defined  before  the  enactment  of 
the  TREAD  .'\ct.  a  manufacturer  is  "a 
person  manufacturing  or  assembling 
motor  vehicles  or  motor  vehicle 
equipment,  or  importing  moffir  vehicles 
or  motor  vehicle  equipment  for  resale   ' 
49  U.S.C.  30102(a)(5)  The  Safety  Ac) 
requires  foreign  manufacturers  offering 
vehicles  or  vehicle  equipment  for 
import  to  designate  an  agent  on  whom 
senice  mav  be  made  (49  U.S.C.  30164) 

In  its  defect  and  noncompliance 
reporting  regulations,  the  agencv  has 
addressed  the  question  of  who  mav  file 
a  defect  or  noncompliance  report  related 
to  an  imported  item.  Under  49  CFR 
573.3(b),  in  the  case  of  vehicles  or 
equipment  imported  into  the  United 
States,  a  defect  or  nonc.ompliance  report 
may  be  filed  by  either  the  fabricating 
manufacturer  or  the  importer  of  the 
vehicle  or  equipment.  Defect  and 
noncompliance  reports  covering 
vehicles  manufactured  outside  of  the 
United  States  have  generally  been 
submitted  by  the  importer  of  the 
vehicles,  which  is  usually  a  subsidiarv 
of  a  foreign  parent  corporation  (e.g., 
defects  in  vehicles  made  in  lapan  by 
Honda  Motor  Co.  Ltd.  were  reported  bv 
American  Honda  Motor  Co..  Inc  .  even 
if  the  vehicle  was  certified  by  Honda 
Motor  Co.  Ltd). 

At  the  time  that  the  TREAD  Act  was 
under  consideration  in  the  Congress,  the 
Alliance  of  Automobile  Manufacturers 
(the  Alliance),  whose  members  are 
BMW,  DaimlerChrysler.  Fiat.  Ford, 
General  Motors,  Isuzu,  Mazda, 
Mitsubishi,  Nissan,  Porsche,  Toyota, 
Volvo  and  Volkswagen,  noted  that 
information  about  safety  recalls  that  are 
conducted  in  foreign  countries  on 
automobiles  or  items  of  automotive 
equipment  that  are  also  offered  for  sale 
in  the  United  States  would  be  useful  to 
NHTSA.  The  Alliance  stated  on  behalf 
of  its  members  that  they  will  voluntarily 
report  to  NHTSA  their  safety  recalls  and 
other  safety  campaigns  that  are 


conducted  in  a  foreign  rountrv  on  a 
vehicle  or  component  part  that  is  also 
offered  for  sale  m  the  United  States.  See 
letter  from  Josephine  (hooper  to  NHTSA 
Administrator  Sue  Baiiev,  dated 
September  15.  2000.  which  has  been 
placed  in  the  dotiket   Notwithstanding 
this  voluntary  action.  Congress  imposed 
mandatory  reporting  requininents  in 
Section  30166(1). 

It  is  clear  on  its  face  that  Section 
30166(1)  has  extraterritorial  effect   In  its 
comments  on  the  early  warning 
ANPRM.  the  Alliance  recognized  that 
the  TREAD  Act  was  clearly  written  hv 
Congress  to  apply  to  persons  and 
activities  outside  of  the  United  St.ites. 
and  it  is  therefore  a  clear  assertion  of 
extraterritorial  jurisdiction  bv  the 
United  States  (AUianre  comment. 
Attachment  10.  p  «1  The  Alliance  went 
on  to  state  that  the  early  warning  rule 
could  reasonabh  require  reports  from 
foreign  companies  manufac  turing 
vehicles  for  sale  in  the  United  States  as 
long  as  the  required  reports  relate  to 
issues  that  could  arise  in  those  vehicles 
(p.  11). 

This  leaves  the  question  of  who  must 
and  who  may  report.  In  view  of  the 
definition  of  manufac  turer  and  in 
further  view  of  the  spec  ifit  provisions  of 
Section  30166(1).  we  believe  that  the 
agency  has  authority  to  require  a  report 
(1)  from  the  foreign  entity  that  has 
received  notice  from  or  pro\ided  notice 
to  a  foreign  government:  (2)  from  the 
fabricating  manufacturer:  and  (3)  from 
the  importer  of  the  identical  or 
substantially  similar  vehic  le  or 
equipment.  However,  we  are  proposing 
to  apply  the  reporting  requirements  for 
foreign  campaigns  in  the  same  manner 
as  we  currentlv  utilize  for  reporting 
noncompliance  and  defect 
determinations  to  NHTSA  under  Part 
573.  Thus,  under  todav's  proposal,  the 
report  may  be  filed  by  either  the 
fabricating  manufacturer  or  bv  the 
importer  of  the  vehicle  (see  section 
573  3(b)) 

A  multinational  c  orporation  must 
ensure  that  all  rele\ant  c:anip.ugn 
information  throughout  the  world  is 
made  available  to  whatever  entitv  makes 
those  reports  so  that  its  designated 
entity  timely  provides  the  informatioo 
to  NHTSA,  Thus,  it  would  be  a  violation 
of  law  for  a  foreign  fabricating 
manufacturer  to  designate  its  U.S. 
importer  as  its  reporting  entity,  and  then 
fail  to  assure  that  it  is  provided  with 
information  about  relevant  foreign 
recalls  and  campaigns.  All 
manufacturers  will  have  to  adopt  and 
implement  practices  to  assure  the 
proper  flow  of  information  regarding 
relevant  foreign  recalls  and  campaigns. 


B.  Safety  Recall  or  Other  Safety 
Campaign 

1   Determination  by  a  Manufacturer 
(Section  30166(1)(1)) 

This  paragraph  requires  that  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  report  to  us  when  it 
has  decided  to  conduct  "a  safety  recall 
or  other  safety  campaign"  outside  the 
United  States  that  involves  vehicles  or 
equipment  that  are  identical  or 
substantially  similar  to  products  sold  in 
the  United  States.  Neither  49  U.S.C 
30102  nor  the  TREAD  Act  defines 
"safety  recall  or  other  safety  campaign." 
Further,  NHTSA  does  not  have 
comprehensive  information  about  the 
laws  of  jurisdictions  outside  the  United 
States  relating  to  recalls  of  motor 
vehicles  and  motor  vehicle  equipment, 
and  thus  does  not  have  detailed 
knowledge  of  the  terminology  or 
specific  practices  used  in  foreign 
countries  to  address  potential  safety 
problems.  For  example,  some  countries 
may  not  differentiate  defects  from 
noncompliances  with  safety  standards 
or  with  safety  guidelines.  Accordingly, 
we  cannot  presume  that  a  procedure 
abroad  will  follow  that  specified  in  49 
U.S.C.  30118-30120,  e.g.,  a  notification 
to  a  government  agency  within  5  days 
after  the  manufacturer  determines  that 
its  product  contains  a  safety-related 
defect  or  noncompliance,  followed  by 
notification  to  owners,  purchasers,  and 
dealers  containing  an  offer  to  remedy 
through  repair,  repurchase,  or 
replacement 

In  the  United  States,  the  elements  of 
a  "safety  recall"  are  established  by  49 
use.  30118-30120.  In  general,  these 
elements  are  (1)  a  determination  by  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment,  or  by  NHTSA,  that 
a  safety-related  defect  or  noncompliance 
exists.  (2)  notification  by  the 
manufacturer  to  NHTSA  within  a 
reasonable  time  (defined  in  49  CFR 
573.5(b)  to  be  within  5  business  days  of 
its  determination),  and  (3)  notification 
by  the  manufacturer  to  owners, 
purchasers,  and  dealers  advising  of  the 
determination  and  potential  safety 
consequences,  and  offering  a  free 
remedy. 

We  propose  to  characterize  a  "safety 
recall    abroad  as  involving  a 
determination  by  a  manufacturer  or  one 
of  its  .affiliates  or  subsidiaries  (or  a 
foreign  government)  that  there  is  a 
problem  w  ith  specific  motor  vehicles  or 
motor  vehicle  equipment  that  relates  to 
motor  vehicle  safety  (e.g.,  a  defect  or 
noncompliance  with  a  local  safety 
standard  or  governmental  guideline), 
followed  by  an  offer  by  the 
manufacturer  to  provide  remedial 
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action.  Thf  nfff-r  c  mild  bf  made  t^ithcr 
by  notifving  Ih-'  dwner  dirt'ctK  or 
through  notify  ing  dealers,  who  would 
then  contact  owners  Such  safetv  recalls 
would  ha\e  tn  be  reported,  whether  nr 
not  the  problem  at  is-ue  would 
constitute  a  safety-related  defect  or 
noncompliance  under  U.S.  law. 

The  TRfiAD  A(A  also  does  not  define 
Other  safet\  campaign  "  We  would 
distinguish  an  other  safety  campaign" 
from  a    safety  recall"  in  two  ways.  First. 
a  manufacturer  would  not  necessarily 
make  anv  acknowledgement,  express  or 
otherwise,  that  a  safetv  problem  existed. 
Second,  the    campaign    would  not 
necessarilv  involve  the  provision  of  a 
remedy   It  could  include  such  actions  as 
an  extended  warrantv  or  siinpU'  a 
warning  tn  owners  or  dealers  about  a 
possible  problem  that  could  relate  to 
safety.  It  would  not  include  ad  hoc  good 
will  repairs  or  replacements  bv  local 
dealers  for  individual  owners  Thus,  a 
"safety  campaign"  would  be  defined  as 
an  action  in  which  a  manufacturer 
communuates  with  owners  andor 
dealers  with  respect  to  conditions  under 
which  a  vehicle  or  equipment  item 
should  be  operated,  repaired,  ur 
replaced,  that  relate  to  safety.  As  used 
above,  the  words    relate  to"  would  have 
the  same  broad  meaning  they  do  in  49 
U.S.C.  30118(b)  and  (c]'.  See,' e.g., 
Morales  v   Trann  [Vnrld  Airlines.  Inc.. 
504  U  S.C.  .374.  ?83  11992). 

2  Determination  b\  a  Foreign 
Government  (Section  30166(1)(2)) 

We  are  proposing  that  a  manufacturer 
be  required  to  report  to  \HTS.\ 
whenever  it  has  been  notified  that  the 
government  of  a  foreign  country  I  which 
includes  a  political  subdivision  of  such 
a  country),  has  determined  that  it 
should  or  must  conduct  a  safety  recall 
or  other  safetv  campaign  involving 
covered  vehicles  or  equipment,  whether 
or  not  the  subiect  of  the  i;Ampaign 
would  be  a  safetv-related  defect  or 
noncompliance  under  IS  law  For 
example,  if  the  foreign  government 
moves  to  prohibit  further  sales  of  a 
vehicle  for  reasons  relating  to  motor 
vehicle  safety,  we  would  consider  that 
action  to  be  the  equivalent  of  a  "safetv 
recall  " 

There  ma\  he  oc  casions  when  thf 
manufacturer  will  c:ontest  the  foreign 
government's  ac:tion.  In  the  I'nitcd 
States.  NHTS.A  mav  make  an  initial 
decision  that  a  defect  or  noncompliance 
exists,  affording  the  manufacturer  and 
public  an  opportunitv  to  present  data. 
views  and  arguments.  Then  N'HTSA 
may  make  a  final  decision  that  a  deftK;t 
or  noncompliance  exists  and  order  a 
recall  (49  T  S.C.  ,301  IK)   NHTSA  may 
also  ord(!r  a  manufacturer  to  provide  a 


()n  i\  i^ii  in  il  U'  >titi(  atinii  if  a  c:ivil  action 
has  ix'fii  hinught  by  NHTSA  under  49 
U.S.C.  30163  if  the  manufacturer  fails  to 
follow  NHTSAs  order  to  recall  (49 
U.S.C.  30121).  We  are  not  fully 
conversant  with  the  administrative 
practices  of  countries  other  than  the 
United  States,  but  we  include  in 
"determination'"  an\'  determination  by  a 
foreign  government  that  a  safety  recall 
or  other  safety  campaign  should  be 
conducted,  regardless  of  whether  the 
determination  is  final,  initial,  or 
conditional. 

We  are  interested  in  receiving 
comments  on  the  vehic  le  and 
equipment  safety  recall  laws  and 
practices  of  countries  other  than  the 
United  States  as  they  relate  to 
implementation  of  Section  30166(11(2) 

3.  Exceptions  for  Identic  al  Recalls  or 
Campaigns  Conductt^d  in  the  United 
States 

We  recognize  that  manufacturers  may 
conduct  identical  recalls  in  the  U.S.  and 
abroad.  If  a  manufacturer  is  conducting 
a  safety  recall  abroad,  or  has  been 
ordered  by  a  foreign  government  to 
conduct  a  safety  recall,  it  would  not  be 
required  to  report  such  a  recall  to 
NHTSA  if  It  ha-  filed  a  F^art  573  report 
covering  the  same  safetv  defect  in 
substantiallv  similar  produces  offered 
for  sale  or  in  use  in  the  L'nited  States, 
provided  that  the  manufacturer's 
remedy  in  the  foreign  recall  is  identical 
to  that  provided  in  the  U.S.  recall,  and 
the  scope  of  the  foreign  rec:all  is  not 
broader  than  the  U.S.  recall 

C  Identical  or  SubstantioUy  Similar 
Motor  Vehicles  or  Motor  Vehicle 
Equipment 

The  obligation  to  report  foreign 
I  ampaigus  to  NHTS.-\  applies  to  recalls 
anci  (  ampaigns  involving  vehicles  or 
equipment  items  that  are  "identical  or 
substantially  similar  to  a  motor  vehicle 
or  motor  vehicle  equipment  offered  for 
sale  in  the  United  States  "  A  parallel 
reporting  obligation  also  exists  under 
the  early  warning  reporting  provisions 
(Section  301hh(m)(3)(f;)J,  under  which 
manufac  turers  of  vehicles  or  equipment 
must  report: 

all  incidents  of  which  the  manufat  turer 
receives  actual  notice  which  involve  fatalities 
or  serious  injuries  whic:h  are  aliegeci  or 
proven  to  have  been  caused  by  a  possible 
defect  in  such  manufacturer's  motor  vehicle 
or  motor  vehicle  equipment  *    *    *  in  a 
foreign  country  when  the  possible  defect  is 
in  a  motor  vehicle  or  motor  vehicle 
equipment  that  is  identical  or  subst.intiailv 
similar  to  a  motor  vehicle  or  motor  vehicle 
equipment  offered  for  sale  in  the  United 
States. 


In  response  to  the  ANPRM  on  the 
early  warning  reporting  requir(>ments. 
we  received  comments  on  the  meaning 
and  scope  of  this  phrase.  These  include 
comments  from  the  Automotive 
Occ:upant  Restraint  Ciouncil  (the 
Council),  TRW  Automotive  (TRW), 
Truck  Manufacturers  Association 
(TMA).  Volvo  of  North  .America.  Inc. 
(\'olvo).  .\rvinMeritor  USA. 
International  Truck  anci  Engine 
Corporation  (International  "Truck).  Mack 
Truck.  Breed  Technologies  (Breed). 
DaimleK^hrysler  Corporation.  Harley- 
Davidson  Motor  Corporation.  Nissan 
North  America  (Nissan),  the  Truck 
Trailer  Manufacturers  Association,  the 
law  firm  of  Arent  Fox  on  behalf  of  the 
Motor  and  Equipment  Manufacturers 
Association  and  the  Original  Equipment 
Suppliers  Association  (the 
Associations).  Delphi  Automotive 
Systems  (Delphi).  Ford.  Osram  Sylvania. 
AmSafe.  and  the  Alliance. 

1.  The  Meaning  of  Identical 

The  TREAD  Act  earlv  warning 
ANPRM  asked: 

"1.  Is  the  word  identical'  understood 
internationally,  or  do  we  need  to  define 
it?  If  so.  how?" 

There  was  a  wide  range  of  comments, 
some  of  which  took  a  narrow  view.  In 
TRW's  opinion,  the  word  "identical"  is 
probably  not  understood 
internationally,  "or  even  nationally."  A 
possible  definition  could  be  "the  exact 
same  design  or  part  number  used  in 
different  applications."  ArvinMeritor 
finds  the  word  "identical"  to  be 
ambiguous  when  applied  to  foreign 
products.  A  part  may  appear  to  be 
identical  but  differ  in  significant  ways. 
For  example,  manufacturers  may  make 
subtle  design  variations  to  meet  r(?gional 
specifications,  applications,  or  exposure 
requirements.  Constituent  components 
are  frequently  sourced  from  local 
suppliers  and  while  they  may  appear 
identical,  they  may  vary  "somewhat  in 
certain  characteristics."  This  commenter 
prefers  to  describe  'near-like 
components  as  substantially  similar' 
and  leave  the  distinction  of  defining 
which  components  are  substantially 
similar'  to  the  judgment  of  the 
manufacturer."  International  Truck 
cautions  that  "to  the  extent  the  term 
identical'  may  be  of  use,  it  should  not 
be  applied  to  vehicles,  but  should  be 
limited  to  specific  components 
manufactured  by  the  same  entity  ' 
Breed  argues  that  the  focus  should  not 
be  on  "identical  or  sub.stantially  similar 
vehicles  or  equipment,  but  rather  on 
identical  or  substantially  similar 
defects"  (emphasis  in  original).  Alliance 
submits  that  "identical  "  is  understood 
and  does  not  have  to  be  defined  for 
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TREAD  Act  rulemaking  purposes. 
Delphi  believes  that  the  word  must  be 
understood  in  the  context  in  which  it  is 
used.  It  noted  that  two  bolts  could  have 
the  identical  part  number  but  be  used  in 
different  applications  of  lesser  and 
greater  safety  consequence. 

After  reviewing  these  comments. 
NHTSA  has  decided  to  propose  a  rule 
that  does  not  contain  a  separate 
definition  of  "identical,"  because  we 
believe  that  one  is  not  needed.  If  there 
were  good  faith  doubts  whether  a 
vehicle  or  equipment  item  is  exactly 
'identical  '  to  one  that  is  sold  in  the 
United  States,  it  is  likely  that  the 
vehicle  or  equipment  would  be 
"substantially  similar"  to  the  U.S. 
vehicle  or  equipment,  and  therefore  be 
covered  by  the  reporting  requirement  in 
any  case. 

2.  Substantially  Similar  Motor  Vehicles 

The  phrase  "substantially  similar" 
also  appears  in  49  U  S  C.  30141(a)(1)(A). 
which  was  added  to  the  Safetv  Act  bv 
the  Imported  Vehicle  Safety  Compliance 
Act  of  1988.  This  section  provides  that 
a  Registered  Importer  (RI)  may  import  a 
motor  vehicle  not  originally 
manufactured  to  comply  with  the 
Federal  motor  vehicle  safetv  standards 
(FMVSS)  if  MHTSA  decides  that  the 
vehicle  is  "substantially  similar  to  a 
motor  vehicle  of  the  same  model  vear 
that  was  certified  for  sale  in  the  United 
States."  -  E.xcept  for  vehicles  of 
Canadian  origin,  which  the  agenc^• 
decided  were  substantially  similar  to 
American  counterparts,  virtually  all 
these  decisions  have  been  made 
pursuant  to  petitions  by  RIs.  A  list  of 
non-U. S. -certified  vehicles  that  are 
eligible  for  importation  under  this 
program  is  published  as  an  appendix 
following  49  CFR  part  593,  and  is 
updated  each  fiscal  year  to  reflect 
additional  eligibility  decisions.  We  have 
not  found  it  necessary  to  define 
"substantially  similar"  under  Section 
30141  because  an  eligible  foreign 
vehicle  must  have  as  an  analogue  "a 
motor  vehicle  of  the  same  model  year 
that  was  certified  for  sale  in  the  United 
States."  Thus,  the  "substantially 
similar"  foreign  vehicles  on  the  Part  593 
list  are  easily  identifiable  without  the 
need  for  a  definition. 

We  have  tentatively  decided  that  any 
vehicle  model  that  appears  in  the  Part 
593  list  would  be  "substantially 
similar"  to  a  U.S.  vehicle  for  purposes 
of  Sections  30166(1)  and  (m).  However, 
there  are  limitations  to  the  usefulness  of 


-The  dgoni  \  niiist  hIm)  (Iih  iile  that  Ihf  vfliidf  is 
(apiiblc  of  Iwing  r<w(Ulv  altrrwi  to  (omph  with  «!! 
iipplicabic  FMVS.S  Thi>.  aiilhnritv  extPiirls  oiiK  Ici 
motor  vehiclps  and  not  to  motor  vehicle  equipment 


this  list  with  reference  to 
implementation  of  the  foreign  defect 
and  early  warning  reporting 
requirements.  The  list  does  not 
constitute  the  entire  universe  of 
"substantially  similar"  motor  vehicles 
subject  to  these  requirements  because  it 
includes  only  vehicles  for  which 
eligibility  petitions  have  been  filed  and 
granted.  Thus,  we  need  to  develop  a 
definition  of  the  term  "substantiallv 
similar"  that  is  not  wholly  dependent 
on  whether  a  RI  has  sought  to  import  a 
particular  vehicle 

From  an  operational  perspective,  we 
believe  that  the  TREAD  Act 
requirements  warrant  the  development 
of  a  definition  of  "substantiallv  similar 
that  would  apply  to  tht;  foreign  recall 
and  campaign  requirements  a,*,  woll  as 
the  foreign  early  warning  reportintj 
requirements. 

In  the  early  warning  ANPRM  we 
asked; 

"2.  How  should  a  manufacturer 
determine  if  a  vehicle  sold  in  a  foreign 
country  is  'substantiallv  similar'  to 
vehicles  sold  in  the  United  ,States''  Is  it 
enough  that  the  vehicles  share  the  same 
platform  and/or  engine  family''  If  not, 
why  not'" 

Some  manufacturers  producing 
vehicles  for  sale  uornesticalh  indicated 
that  that  there  was  little  or  no  differcnc  e 
in  the  vehicles  that  they  produce  for 
sale  abroad.  Harley-Davidson  said  that  it 
"sells  substantiallv  the  same  product 
lines  in  ever>-  nation  in  which  it  does 
business."  leaving  unsaid  what,  if  anv. 
features  are  changed  to  complv  with 
local  laws  or  customer  tastes 
DaimlerChrysler  said  that  most  uf  it^ 
vehicles  sold  abroad  "are  suhstantiiilh 
similar  to  vehicles  sold  in  the  United 
States  (with  some  exceptions)  "  No 
other  vehicle  manufacturer  asserted  that 
the  vehicles  it  produces  in  the  L'nited 
States  for  sale  abroad  are  not 
substantially  similar  to  models  it 
produces  and  sells  in  the  United  States. 
These  comments  indicate  that   in 
general,  vehicles  manufactured  in  the 
United  States  for  sale  abroad  are  likelv 
to  be  substantially  similar  to  vehicles 
manufactured  and  sold  domesticalU 

We  asked  if  it  would  be  appropriate 
to  consider  vehicles  "substantiallv 
similar"  if  they  shared  the  same 
platform  and/or  engine  family  Nissan 
thought  it  more  accurate  to  say  that  a 
substantially  similar  motor  \ehic:le  is    a 
motor  vehicle  in  substantial  compliance 
with  the  federal  safety  standards  that 
has  the  same  platform  and  body  shell 
same  engine  displacement,  and  an 
engine  within  the  same  engine  familv 
It  believes  that  this  definition  is 
consistent  with  the  agency's 
determinations  in  the  admission  of  gra\ 


market  vehicles  where    decisions  tuni 
on  whether  the  petitioner  can 
demonstrate  that  the  foreign  vehicle  is 
substantiallv  similar  to  its  U.S. 
counterpart  in  the  way  that  the  two 
vehicles  compK  with  the  federal  safety 
standards.    However,  this  is  not  an 
accurate  statement  of  the  Part  593 
determination  process.  The  issue  before 
NHT.SA  in  that  context  is  whether  a 
candidate  vehicle  'is  capable  of  being 
readilv  altered  to  complv"  with  the 
FMVSS  (Section  30141(a)(l)(A)(iv)). 
Pre<  iseh  because  the  candidate  vehicle 
does  !),-•!  comply  with  the  FMVSS,  we 
cannot  say  that  it  is  "substantially 
similar  to  its  U.S.  counterpart  in  the 
way  that  [it  complies]  "  Further,  we 
believe  that  the  phrase  "in  substantial 
compliance  with  the  federal  safety 
standards"  is  too  vague  to  be  used  for 
definitional  purposes  Finally,  the 
agency  considers  "same  engine 
displacement"  to  be  too  restrictive,  in 
that  some  foreign  models  are  essentially 
identical  to  their  U.S.  counterparts  in  all 
rele\  ant  respects  other  than  engine 
fainilv  and  displacement. 

The  Alliance  stated  that  the  Part  593 
list  provides  a  "useful  starting  point." 
The  Alliance  further  suggested  that 
important  criteria  for  a  "substantially 
similar "'  determination  would  be  "same 
platform  and  body  shell,  same  engine 
fainilv  same  engine  displacement. 
compliance"  or  "substantial 
compliance"  with  "specified  FMVSS 
requirements  such  as  S105/135,  203/ 
204.  208  (except  the  automatic 
protection  provisions).  209,  214,  and 
301  ■"  We  note  again  our  view  that  the 
phrase    substantial  compliance '"  with 
the  FMVSS  IS  too  vague  and  too 
sub)e(  ti\  e  to  serve  as  a  definitional 
c.nteniin  and  that  requiring  the  same 
eni;ine  fdnuh  ami  displacement  would 
Of  too  restrictive. 

The  .\llianre  also  recommended  that 
each  sehu  \^■  niaiiLifacturer  submit  to 
NHTS.^  dniuKillv,  at  the  beginning  of 
each  model  \ear.  a  list  of  the  vehicles 
that  the  manufacturer  intends  to  sell 
abroad  that  the  manufacturer  has 
determined  are  "substantially  similar" 
to  a  \ehK:le  certifitii  fi  r  ^.lU'  in  the 
United  States,  hird  Luucurred  with  this 
recommendation.  We  have  reviewed 
this  suk^gestinn  and  believe  that  it  has 
merit   111  that  it  could  help  both 
manufacturers  and  NHTSA  in 
determining  whether  foreign  recalls  and 
other  rampaii;ns  need  to  be  reported. 
We  note  hi)we\er  tfi.it  i^   the  extent  that 
MK  h  a  list  is  hast'd  >  m  u  hi'ther  vehicles 
ijs<'  ri  (  ommon  platform,  as  advanced  by 
the  .Alliance,  such  a  list  would  not  be 
determinative,  since  our  proposed 
rriterid  would  go  beyond  common 
[ilatforms.  However,  we  are  proposing 
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that  nidnufacturt'rs  idrntifv  not  later 
than  (Mch  N'cn-ombcr  1  ot  each  year  any 
vehicles  they  sell  abroad,  or  plan  to  sell 
abroad. in  the  next  vear  that  thev 
believe  to  be  substantiallv  .similar  to 
vehicles  sold  or  ^ffe^^'d  tor  sale  in  the 
United  States  or  planned  for  sale  in  the 
U.S.  during  the  next  year. 

Some  commenters  suggested  that  the 
determination  he  based  upon 
commonalitv  of  components  or  systems. 
TMA  said  that  "vehicles  that  share 
identical  component  parts  are 
■substanticill\  ^imiLir.'  "  and  that 
substantially  similar  with  respect  to 
medium  and  heavy  duty  trucks  '"needs 
to  be  defined  around  major  component 
systems  of  the  vehicle  not  the  vehicle 
make  model  itself."  international  Truck 
contendetl  that  '  'substantially 
similar  "  "  means  "the  same  component 
or  comp'ment  system"'  regarding  bus 
and  medium  heavy  truck  markets. 
Under  this  approach,  apparently 
disparate  vehicles  could  nevertheless  be 
deemed  to  be  "  'substantially  similar'  " 
for  purposes  of  foreign  recall  reporting 
on  the  basis  that,  as  TMA  stated, 
"vehicles  that  share  identical 
component  parts  are  "substantially 
similar  "  .\(  cording  to  these 
commenters.  the  components  in 
question  should  be  limited  to  engines. 
braking,  axle,  and  suspension  svstems. 

Several  commenters  believe  tliat 
NHTSA  should  take  a  different 
approach  with  respect  to  medium  and 
heavv  duty  trucks  from  that  applied  to 
lighter  vehicles. '  TMA  stated  that 
medium  and  heavv  dutv  truck 
manufactup'Ts  produc:e  highh 
customized  products  for  which  buyers 
"can  specif\  nearly  even,  major 
component  on  the  vehicle."  These 
manufacturers  are  "assemblers  and 
systems  integrators."  employing  the 
components  specified  by  the  end  user, 
whether  the  t-nd  user  is  in  the  United 
States  or  a  foreign  countrv   I  'nder  this 
view,  unless  they  are  part  of  a  fleet 
order,  medium  and  heavy  duty  trucks 
sold  in  the  US.  and  in  foreign  countries 
might  rarely  be  identical  or  suhstantialh 
similar  to  each  other  While  the  TMA 
was  of  the  view  that  general  Iv  tru(  ks 


'  Th''s»<  (  nnimwnlers  did  not  explain  what  thev 
mean  b>     hua^T  trucic.  "  The  truck  industr)'  has 
adopted  tprminology  of  Classes  numtjered  I  through 
8  ihal  distinguish  vehicles  of  diffefreni  gross  vehicle 
weight  ratings  (GVWRs).  NHTSA  has  never  adopted 
this  terminology  for  regulatory  purposes  but  does 
us.'  <  AWR  (expressed  in  either  kg  or  lbs.  depending 
on  the  FMVSS)  to  establish  differing  requirements 
within  some  of  the  FMVSS.  For  example.  Standard 
\"o.  105  does  not  apply  to  vehicles  with  a  C;V'\VR 
of  3.500  kg  or  more.  Standard  No.  121  does  not 
apply  to  trailers  with  a  C.VVVR  of  more  than  120.0(Kl 
lbs.  Standard  No.  201  does  not  apply  to  buses  with 
H  (;VWR  or  more  than  3.8611  kg.  Standard  No.  208 
estdblishes  different  requirements  for  vehicles  with 
I  ( ;\\VR  U-tween  8,500  and  10.000  lbs. 


would  not  bo  substantiallv  similar,  it 
expected  reporting  ot  foreign  rec;alls 
involving  components  substantiallv 
similar  to  those  in  the  U.S.  Volvo  said 
that  "rarely  will  there  be  a  large  group 
of  heavy  trucks  that  are  substantiallv 
similar  in  every  way."  We  believe  that 
these  comments  miss  the  point,  since 
the  statute  is  designed  to  provide  a 
broad  range  of  relevant  information  to 
NHTSA  not  just  information  about 
vehicles  that  are  "substantially  similar 
in  every  way." 

Volvo  and  others  also  made  similarly 
restrictive  arguments  about  regulatory 
environment  and  parts  application 
Volvo  argued  that,  "while  tht;  heavy 
trucks  in  each  country  may  have  similar 
parts,  the  application  of  the  parts  in  the 
differing  regulatory  environments  make 
comparison  particularly  complex  and 
potentially  misleading."  In  Europe. 
according  to  Volvo,  the  regulatory 
scheme  for  brakes  on  heavy  trucks 
"focuses  on  the  balance  across  the 
vehicle  when  braking.  "  while  NHTSA 
focuses  on  stopping  distance. 
ArvinMeritor  noted  that  "a  certain  type 
and  model  of  brake  may  be  used 
through  a  variety  of  vehicle  models." 
and.  for  heavnk'  trucks,  the  "component 
may  be  u.sed  through  a  range  of  vehicle 
ratings  and  chassis  models."  However. 
Ar\'inMeritor  warned  that  "a  component 
may  share  some  attributes  that  make  it 
"substantially  similar  to  a  |si(  |  one 
family  of  parts  but  have  other  attributes 
that  would  make  it  'substantiallv 
dissimilar'  from  that  same  familv  '   it 
used  as  an  example  a  heavy  dut\ 
foundation  brake  used  with  a  standard 
brake  drum  up  to  a  prescribed  axle 
weight  rating  or  application  severity,  "at 
which  a  heavier  brake  drum  may  he 
recommended.'  In  this  instance,  the 
foundation  brake  would  remain 
"substantially  similar"  throughout  the 
range  of  use  whereas  the  associated 
brake  drums  would  be  substantially 
dissimilar'  though  they  could  be 
installed  on  similarly-appearing 
vehicles. '  Mack  Truck  pointed  out  that 
"Vf'hicles  sold  in  foreign  countries  often 
incorporate  systems  or  components  of 
local  origin  which  are  not  comparable  to 
components  or  systems  incorporated  in 
the  manufacturer's  vehicles  sold  in  the 
United  States  and  Cianada," 

After  our  review  of  the  comments  in 
response  to  the  AN'PRM  and  our  own 
assessment,  we  are  proposing  that  a 
vehicle  sold  or  operated  in  a  foreign 
country'  would  be  viewed  as 
"substantially  similar"  to  one  offered  for 
sale  in  the  Unitful  States  if  it  meets  one 
or  more  of  a  number  of  tests.  To  begin, 
we  are  proposing  to  consider  all  motor 
vehicles  manufactured  to  comply  with 
the  Canadian  Motor  Vehicle  Safety 


Standards,  and  all  motoi  vehicles 
determined  to  be  eligible  for 
importation  pursuant  to  49  CFR  part 
593.  as  "substantially  similar"  (if  not 
identical)  to  motor  vehicles  sold  in  the 
United  States.  As  for  vehicles  not  so 
identified,  we  are  further  proposing  that 
all  vehicles  manufactured  in  the  United 
States  for  sale  in  other  countries  be 
considered  as  substantially  similar  (if 
not  identical).  This  presupjioses  that 
some  modifications  are  made  to  comply 
with  foreign  standards  or  for  other 
purposes.  The  Ford  Explorers 
manufactured  in  the  U.S.  anfi  sold  in 
Saudi.  Arabia  would  be  an  example.  In 
addition,  we  would  include  vehicles 
assembled  in  foreign  countries  that  are 
counterparts  of  United  Stales  models. 
An  example  would  be  Ford  Explorers 
assembled  outside  the  United  States, 
such  as  those  assembled  in  Venezuela. 
We  would  appreciate  comments  on 
whether  this  latter  class  of  vehicles 
needs  to  be  defined  with  greater 
specificity.  We  caution  commenters  that 
in  our  view  the  term  "substantially 
similar  "  swcfsps  with  a  broad  brush  and 
is  not  to  be  defi^ated  by  persons  bent  on 
finding  or  inventing  distinctions  to 
e\ade  reporting. 

As  a  practical  matter,  the  vehicles 
remaining  are  those  that  have  been 
manufactured  outside  the  United  States 
hut  w  hich  do  not  appear  on  the  part  593 
eligibility  list  These  remaining  vehicles 
sold  (jutside  the  U.S.  may  or  may  not  be 
substantially  similar  to  those  sold  in  the 
\  .S.  With  respect  to  recalls  or 
(  ampaigns  covering  these  vehicles,  we 
begin  with  the  premise  that,  although 
the  vehicle  is  usually  the  subject  of  a 
recall  or  safety  campaign,  the  vehicle  in 
its  entirety  is  not  defective;  instead,  a 
vehicle  will  be  recalled  because  of  a 
defect  or  problem  in  one  or  more  of  its 
components  or  systems  that  may  or  may 
not  be  used  in  other  vehicles  built  by 
the  manufacturer. 

This  raises  two  related  questions:  (1) 
Whether  we  should  require  a 
manufacturer  to  report  a  foreign 
campaign  involving  a  vehicle  generally 
substantially  similar  to  one  offered  for 
sale  in  the  United  States  if  the  defective 
component  or  system  is  different  (e.g.. 
substantially  dissimilar  in  design  or 
manufacture)  from  the  component  or 
system  used  on  or  installed  in  the 
vehicles  sold  in  the  U.S.:  and  (2) 
whether  we  should  require  a 
manufacturer  to  report  a  foreign 
campaign  in  which  the  defective 
component  or  system  is  substantially 
similar  to  the  component  or  system  the 
manufacturer  used  on  a  vehicle  sold  in 
the  U.S.,  but  the  vehicle  itself  is  on  a 
different  platform  or  would  not 
otherwise  be  considered  similar. 


Federal  Register/ Vol.  66,  No.  197 /Thursday,  October  11.  2001  '  Prnpo.sed  Rules 


51913 


We  have  tentatively  decided  not  to 
require  reporting  under  the  first 
situation  because  the  vehicles  are  not 
substantially  similar  in  a  material 
respect  that  is  relevant  to  section 
30166(1);  i.e..  the  defect  is  unlikely  to 
e.xist  or  occur  in  a  vehicle  manufactured 
for  or  sold  in  the  U.S.  market  if  it  does 
not  have  the  problematic  component  or 
system  used  in  vehicles  covered  by  a 
foreign  campaign.  We  have  tentativelv 
decided  to  require  reporting  under  the 
second  situation  because  the  defect  mav 
exist  or  occur  in  a  vehicle  manufactured 
for  or  sold  in  the  U.S.  market,  even  if 
such  a  vehicle  were  built  on  a  different 
platform. 

For  example,  assume  that  a  seat  belt 
buckle  assembly,  used  in  many  models 
of  vehicles,  cracks  and  will  not  hold 
under  force.  Assume  that  a 
manufacturer  recalls  a  small  vehicle  on 
a  platform  not  sold  in  the  United  States 
that  contains  the  buckle.  Under  today's 
proposal,  if  an  identical  or  substantially 
similar  buckle  assembly  is  used  on  a 
vehicle  built  by  that  manufacturer  that 
was  or  IS  offered  for  sale  in  the  United 
States,  the  manufacturer  of  the  vehicle 
would  have  to  report  the  campaign  to 
NHTSA. 

We  are  aware  that  some 
manufacturers  have  argued  that,  in  view 
of  veliicle  integration  issues,  a  defective 
component  or  system  on  a  foreign 
vehicle  may  not  be  defective  if  installed 
on  a  different  vehicle  platform  sold  in 
the  United  States.  For  example,  it  has 
been  argued  that  a  system  on  a  United 
States  model  would  encounter  a  less 
demanding  operating  environment  than 
in  some  foreign  countries.  This  is  not 
dispositive.  A  report  of  a  foreign  recall 
or  campaign  is  not  equivalent  to  an 
admission  that  a  safety  defect  exists  in 
the  U.S.  or  that  a  recall  is  needed  in  this 
country.  Rather,  the  purpose  of  the 
report  is  to  allow  NHTSA  to  consider  it. 
often  along  with  other  information,  in 
deciding  whether  to  open  a  defect 
investigation.  The  manufacturer  could 
indicate  in  a  communication  to  the 
agency  the  reasons  why  it  believes  that 
the  problem  covered  by  the  foreign 
campaign  is  unlikely  to  occur  in  the 
United  States. 

In  view  of  the  above  concerns,  we  are 
proposing  an  additional  alternative  test 
of  whether  a  vehicle  is  substantially 
similar  for  reporting  purposes.  We 
would  deem  foreign  and  U.S.  motor 
vehicles  as  "substantially  similar"  for 
reporting  purposes  if  they  both  contain 
the  component  or  system  that  gave  rise 
or  contributed  to  a  safety  recall  or  other 
safety  campaign  in  a  foreign  country, 
without  regard  to  the  vehicle  platform 
on  which  the  components  or  systems 
are  installed.  Moreover,  the  fact  that 


part  numbers  may  be  different  in  the 
U.S.  and  in  foreign  countries  or  on 
different  models  would  not  be 
dispositive  of  whether  parts  are 
identical.  In  addition,  we  specificallv 
request  comment  on  a  formulation 
based  on  the  concept  that  the  ioreign 
and  U.S.  vehicles  would  be 
substantially  similar  for  reporting  under 
section  30166(1)  if  thev  shared  a 
platform  and/or  a  body  shell. 

We  request  comments  on  the 
appropriate  formulation  of  test(s)  for 
substantially  similar  motor  vehicles 
and.  depending  on  the  comments,  riid\ 
make  adjustments  to  the  criteria  for 
characterizing  a  vehicle  as  suhstantialh 
similar. 

3.  Substantially  Similar  Motnr  Vehicle 
Equipment 

Section  30166(1)  also  requires  reports 
of  foreign  re<;alls  and  safety  campaigns 
pertaining  to  motor  vehicle  equipment 
Motor  vehicle  equipment  comprises  two 
categories;  original  equipment  and 
replacement  equipment     Mntrir  \'phicle 
equipment '■  is  defined  by  49  US  f. 
30102(a)l7)  For  purposes  of  the  defei  1 
and  noncompliance  provisions  of  the 
Safety  Act.  the  terms    original 
equipment"  and  "replacement 
equipment"  are  defined  in  49  L'.S  C 
30102(b)(1)(C)  and  (D)  Pursuant  to  49 
U.S.C.  3m02(b)(2).  NHTSA  has  the 
authority  to  prescribe  regu)atioiis 
changing  the  relevant  definitions  in 
section  30102(b)(1)  The  agencv  has 
implemented  this  authoritv  in  49  CFR 
579, 4(d)  and  (b) 

Sec,  579, 4(a)  defines    original 
equipment"  as  "an  item  of  motor 
vehicle  equipment  (other  than  a  tirci 
which  was  installed  in  or  on  a  motor 
vehicle  at  the  time  of  its  delivery  to  thf 
first  purchaser  it — 

(1)  The  item  of  equipment  was 
installed  on  or  in  the  motor  vehicle  at 
the  time  of  its  delivery^  to  a  dealer  or 
distributor  for  distribution;  or 

(2)  The  item  of  equipment  was 
installed  by  the  dealer  or  distributor 
with  the  express  authorization  of  the 
motor  vehicle  manufacturer  " 

Sec.  579.4(b)  defines  replacement 
equipment  as; 

"(1)  Motor  vehicle  equipment  other 
than  original  equipment  as  defined  in 
[Sec.  579.4(a)l:  and 

(2)  Tires." 

Recalls  and  other  safety  campaigns 
involving  problems  with  original 
equipment  (OE)  components  or  systems 
abroad,  as  here  in  the  US.,  are  likely  to 
be  conducted  by  the  manufacturer  of  the 
vehicle  in  "which  they  were  installed 
(although  under  certain  circumstances 
an  OE  manufacturer  is  required  to  notif\ 
NHTSA  of  the  defect.  See  49  CFR 


573  5(e)  and  (f)J.  Nevertheless,  in  those 
instances  in  which  an  OE  manufacturer 
decides  to  conduct  a  recall  or  safety 
campaign,  it  would  have  the  duty  to 
report  that  campaign  to  us.  Similarly,  if 
a  foreign  government  notified  an  OE 
manufacturer  that  it  was  required  to 
conduct  a  safety  recall  or  other 
campaign,  the  OE  manufacturer  would 
be  obligated  to  provide  notice  to  us 
under  section  30166(1)(2).  However, 
under  today's  proposal,  if  all  of  the 
vehicle  manufacturers  using  the  item  in 
question  timely  provide  us  with  a  report 
of  a  foreign  safety  recall  or  other  safetv 
campaign  under  section  30166(11(1).  the 
CIE  component  manufacturer  would  not 
1)''  obligated  to  provide  notice  under  this 
pro\isinn 

Recalls  and  other  safety  campaigns 
involving  problems  with  replacement 
equipment,  abroad  or  in  the  United 
States,  ordinarily  would  be  conducted 
b\  the  replacement  equipment 
manufacturer  Examples  of  replacement 
equipment  recalls  conducted  in  the 
United  States  are  those  involving 
defects  and  noncompliances  in  tires, 
child  restraints,  lighting  equipment, 
brake  hoses  and  brake  fluids. 

The  early  warning  ANPRM  asked 
"how  should  'substantially  similar' 
motor  vehicle  equipment  be  defined? 
*   *   *  Other  than  tires  and  off-vehicle 
equipment  (such  as  child  seats),  should 
the  definition  be  restricted  to 
replacement  equipment  for  substantially 
similar  motor  vehicles?  "  A  related 
question  is  what  replacement 
equipment  would  be  covered  We 
received  only  a  limited  amount  of 
information  in  response,  which 
provided  some  insights  into  concerns  of 
manufacturers  of  some  specific  types  of 
e(juipment. 

One  common  item  of  replacement 
equipment  is  light  sources.  Many  of 
these  Items,  if  not  identical,  are 
substantially  similar,  regardless  of 
where  in  the  world  they  are  sold.  Osram 
Sylvania.  in  fact,  commented  in 
response  to  the  early  warning  ANPRM 
that  "Imlost  of  the  Automotive  Lighting 
Products  sold  worldwide  are  similar  to 
the  products  sold  in  the  United  States." 

With  regard  to  restraints,  the 
Automotive  Occupants  Restraint 
Council  [Council)  and  Breed  observed 
that  there  are  two  situations  when  it 
would  be  reasonable  to  impose  a 
reporting  requirement  on  suppliers.  The 
first  situation  would  address  instances 
where  a  vehicle  is  recalled  overseas  that 
ih  not  sold  ui  the  US  Assuming  that  the 
\ehicle  manufacturer  would  not  have  a 
reporting  obligation,  the  Council 
recognized  that  the  recall  could  involve 
restraint  systems  that  are  substantially 
similar  to  those  snld  in  the  U.S..  but 


51914  Federal  Register /Vol.  66,  No.  197/Thursday.  October  11,  2001 /Proposed  Rules 


cautioned  that  the  supplier  rnuld  report 
only  after  it  learns  that  a  recall  has  been 
initiated.  The  second  situation  would  he 
if  a  supplier  discovers  a  potential  safety 
defect  in  a  production  run  of  parts 
These  comments  recognize  that  restraint 
systems  such  as  seat  belts  and  air  bags 
could  be  substantially  similar  in  a 
variety  of  different  vehicles.  We  request 
comments  on  the  matters  raised  bv  tht^ 
Council  and  Breed  (See  Docket  Entries 
Nos.  6  and  21).  particularly  where  the 
vehicle  manufacturer  would  not  have  a 
reporting  obligation. 

As  wiui  motor  vehicles,  we  are 
proposing  to  deem  motor  vehicle 
equipment  sold  or  in  use  outside  the 
United  States  to  be  identical  or 
substantially  similar  to  equipment  sold 
or  offered  for  sale  in  the  I'nited  States 
if  such  equipment  and  the  equipment 
sold  or  offered  for  sale  in  the  I'nited 
States  are  the  same  component  or 
system,  or  both  contain  the  component 
or  system  that  gave  rise  or  contributed 
to  a  safety  recall  or  other  safety 
campaign  in  a  foreign  country,  without 
regard  to  part  number. 

We  would  regard  foreign  child 
"restraint  systems  as  substantially  similar 
(if  not  identical)  to  U.S  coiuiterparts  if 
they  incorporate  one  or  more  parts  that 
are  used  in  models  of  child  restraints 
offered  for  sale  in  the  U.S.,  regardless  of 
whether  the  restraints  are  designed  for 
children  of  different  sizes  than  those 
sold  in  the  U  S  and  regardless  of 
whether  they  share  the  same  model 
number  or  name.  For  example,  if 
buckles,  tether  hooks,  anchorages,  or 
straps  are  commtm  throughout  a 
manufacturer  s  range  of  models,  the 
child  restraints  would  be  substantially 
similar  even  though  the  buckles,  hooks 
anchorages,  or  straps  might  he  used  on 
a  variety  of  add-on.  backless,  belt 
positioning,  rear-facing  or  booster  seats 
produced  by  the  manufacturer 
However,  a  manufacturer  would  not 
have  to  report  a  foreign  campaign  on  its 
child  seats  if  the  problem  that  led  to  the 
foreign  campaign  involved  a  component 
or  part  that  was  not  used  on  anv  child 
restraint  sold  or  offered  for  saU'  in  the 
U.S. 

With  regard  to  tires,  under  today's 
proposal,  foreign  recalls  and  campaigns 
involving  tires  of  the  <;amf  model  nam*- 
and  size  designation  would  have  to  be 
reported  t(.>  us  regardless  of  brand  name. 
manufacturing  plant,  or  mold   We 
recognize  that  man\'  tire  manufacturers 
use  the  same  model  name  for  tires  that 
may  be  substantially  different  from  one 
another,  such  as  Goodyear  Wrangler 
tires.  However,  the  aaenc\  needs  to 
receive  information  about  recalls  of  tires 
with  commf)n  model  names  so  that  we 
can  assure  mirselves  whether  tires 


covered  are  truly  similar  or  different 
from  those  sold  in  the  U.S  Of  course, 
the  manufacturer  can  accompany  the 
submission  with  a  discussion  of  the 
reasons  why  it  believes  the  tires  are  not 
substantially  similar  to  U.S.  tires. 

It  is  also  possible  that  a  manufacturer 
could  use  a  different  model  name  or 
names  in  foreign  countries  for  tires 
identical  to  those  sold  in  the  U.S. 
Recalls  and  other  campaigns  involving 
tires  that  would  also  have  to  be  reported 
to  us  under  this  rule.  We  request 
comments  on  whether  we  have 
proposed  aji  appropriate  basis  for 
identifying  similar  foreign  tires. 

In  the  early  warning  ANPRM.  we 
asked  whether  the  definition  of 
substantially  similar  equipment  should 
be  restricted  to  replacement  equipment 
to  be  used  on  substantially  similar 
vehicles.  International  Truck  stated  that 
"the  definition  should  not  be 
restricted."  Others  focused  on 
application.  In  an  e.xample  given  by 
Delphi,  a  bolt  with  a  given  part  number 
may  perform  in  substantially  dissimilar 
ways  depending  on  how  and  where  it  is 
used,  and  use  of  the  bolt  in  a  seat  belt 
anchorage  requires  a  higher  standard 
than  its  use  in  a  less  critical  safety 
application.  Equipment  suppliers  noted 
that  often  conditions  under  which  the 
part  operates  are  beyond  the  suppliers' 
control  and  can  onlv  be  judged  by  the 
vehicle  manufacturer.  Delphi  added,  on 
the  other  hand,  that  "dissimilar 
components  can  be  substantially 
similar"  because  they  "may  be 
susceptible  to  similar  failure  modes  if 
one  of  the  components  that  may  be 
common  to  all  were  to  have  a  defect." 

We  expect  that  the  scope  of  reporting 
under  section  30166(1)  will  be  broader 
than  the  ultimatf  sc^ipe  uf  defect 
determinations  in  the  U.S.  It  would 
vitiate  the  purpose  of  the  reporting 
requirements  of  the  TREAD  Act  to  allow 
manufacturers  to  avoid  reporting 
requirements  based  on  a  claimed 
difference  in  the  operating  environment 
for  vehicles  or  equipment. 

We  request  coininfiits  on  the 
appropriate  formulation  of  test(s)  for 
determining  whether  foreign  motor 
vehicle  equipment  is  substantially 
similar  to  US.  equipment 

III.  Contents  of  Notification  to  NHTSA 

When  a  manufacturer  of  motor 
vehicles  or  motor  vehicle  equipment 
decides  to  conduct  a  notification  and 
remedy  campaign  in  the  L'nited  States 
to  address  a  safety-related  defect  or  a 
noncompliance  with  a  FMVSS,  or  is 
ordered  to  do  so  by  NHTSA,  it  must 
furnish  information  to  the  agency  as 
specified  in  49  CFR  part  .573.  Defect  and 
noncomplianrp  reports.  The  contents  of 


the  required  notification  are  set  out  in 
section  573.5(c).  These  include  the 
manufacturer's  name  (paragraph  (c)(1)). 
identification  of  the  vehicles  or  items  of 
motor  vehicle  equipment  potentially 
containing  the  defect  or  noncompliance, 
including  a  description  of  the 
manufacturer's  basis  for  its 
determination  of  the  recall  population 
and  a  description  of  how  the  vehicles  or 
items  of  equipment  to  be  recalled  differ 
from  similar  vehicles  or  items  of 
equipment  that  the  manufacturer  has 
not  included  in  the  recall  (paragraph 
(c)(2)),  the  total  number  of  vehicles  or 
items  of  equipment  potentially 
containing  the  defect  or  noncompliance 
(paragraph  (c)(3)).  the  percentage  of 
vehicles  that  actually  contain  the  defect 
or  noncompliance  (paragraph  (c)(4)),  a 
description  of  the  defect  or 
noncompliance  (paragraph  (c)(5)).  in  the 
case  of  a  defect,  a  chronology  of 
principal  events  that  were  the  basis  for 
the  determination  including  summaries 
of  field  or  service  reports,  warranty 
claims,  and  the  like  (paragraph  (c)(6)), 
in  the  case  of  a  noncompliance,  the  test 
results  or  other  basis  upon  which  the 
manufacturer  made  its  determination 
(paragraph  (c)(7)).  and  the  supplier  of 
the  defective  or  noncomplying 
equipment,  if  known. 

We  are  proposing  that  this  same 
information  be  provided  in  the 
manufacturer's  notification  to  NHTSA 
of  a  safety  recall  or  other  safety 
campaign  in  a  foreign  country.  In 
addition,  we  are  proposing  that  the 
manufacturer  identify  the  foreign 
country,  state  whether  the 
determination  was  made  by  the 
manufacturer  or  a  foreign  government, 
state  the  date  thereof,  state  whether  the 
foreign  decision  was  a  safety  recall  or 
other  safety  campaign,  and  identify  with 
specificity  the  motor  vehicles  or  motor 
vehicle  equipment  sold  or  offered  for 
sale  in  the  United  States  that  are 
identical  or  substantially  similar  to 
those  being  recalled  abroad. 
Manufacturers  who  are  reporting 
campaigns  ordered  by  a  foreign 
government  would  also  be  required  to 
furnish  copies  of  the  determination  by 
the  foreign  government  in  the  original 
language  and  translated  into  English. 

As  indicated  above,  we  are  proposing 
to  require  that  all  the  information  that 
currently  must  be  submitted  in 
connection  with  domestic  recalls  be 
submitted  for  all  foreign  safety 
campaigns  covered  by  section  30166(1). 
We  recognize  that  this  is  more 
information  than  is  currently  required 
in  connection  with  campaigns  in  the 
United  States  that  do  not  constitute 
safety  recalls;  under  49  CFR  573.8. 
manufacturers  must  merely  submit  the 
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documents  that  they  send  to  owners  and 
dealers,  regarding  vehicle  and 
equipment  malhinctions.  and  they  need 
not  provide  all  the  information  sot  out 
in  49  CFR  573.5(c).  We  have  proposed 
to  require  more  complete  information, 
in  part,  because  of  the  difficulty  in 
distinguishing  between  "safety  recalls" 
and  "other  safety  campaigns"  in  foreign 
countries.  However,  we  welcome 
comments  on  whether  and  how  the 
level  of  detail  can  be  reduced  for  certain 
tvpe  of  foreign  safetv  campaigns. 
"  Consistent  with  49  CFR  573.5(b), 
which  applies  to  defect  and 
noncompliance  reports,  any  information 
required  to  be  submitted  to  NHTSA 
under  this  rule  that  is  not  available  at 
the  time  the  initial  report  is  due  must 
be  submitted  as  it  becomes  available. 

rV.  Timing 

Section  30166(1)  requires  that 
manufacturers  notifv'  NHTSA  "not  later 
than  5  working  days  after  determining 
to  conduct  a  safety  recall  or  other  safety 
campaign  in  a  foreign  countrv "  on 
substantially  similar  vehicles  and 
equipment,  or  after  receiving 
notification  from  a  foreign  government 
that  such  a  campaign  must  be 
conducted.  This  5-day  period  appears  to 
have  been  adopted  based  upon  the  time 
period  in  regulations  adopted  to 
implement  the  notification  provisions  of 
the  Vehicle  Safetv  Act.  Section 
30119(c)(2)  of  the  Vehicle  Safety  Act 
states  in  pertinent  part  that  notification 
to  the  Secretary  under  Section  30 11 8 
"shall  be  given  within  a  reasonable  time 
after  the  manufacturer  first  decides  that 
a  safety  related  defect  or  noncompliance 
exists."  After  notice  and  comment,  we 
adopted  a  regulation  specif\-ing  that 
"not  more  than  5  working  days"  is  a 
"reasonable  time"  for  notif>-ing  NHTSA 
of  decisions  that  will  lead  to  domestic 
remedy  campaigns  (49  CFR  573.5(b)). 

Consistent  with  the  statute,  we  are 
proposing  that  the  time  period  for 
reporting  foreign  safety  recalls  or  other 
safety  campaigns  is  5  working  days  from 
the  date  that  the  manufacturer, 
including  one  of  its  subsidiaries  or 
affiliates,  decides  to  conduct,  or  is 
notified  by  a  foreign  government 
(including  by  a  foreign  governmental 
unit)  that  it  must  conduct,  the  recall  or 
other  campaign.  The  5-day  period  in 
Section  30166(1)  is  very  achievable  in 
those  cases  in  which  the  decision  to 
conduct  the  recall  or  other  campaign  is 
made  by.  or  with  the  concurrence  of  the 
manufacturer's  headquarters  and  there 
is  little  doubt  that  the  foreign  vehicles 
or  equipment  in  question  are  identical 
or  substantially  similar  to  vehicles 
offered  for  sale  in  the  U.S.  It  is 
reasonable  to  assume  that,  in  most 


cases,  local  subsidiaries  or  affiliates  of 
multinational  manufacturers  are  not 
authorized  to  decide  to  conduct  safety 
recalls  or  other  safetv  campaigns 
without  the  concurrence  of  ttie 
corporate  headquarters,  or  at  least 
without  contemporaneouslv  advising 
such  headquarters  of  the  action  Thus. 
the  headquarters  will  have  at  least  basic 
information  on  the  recall  or  campaign. 
As  a  practical  matter,  we  would  expect 
few  difficulties  when  a  foreign 
government  provides  notification  of  its 
determination  that  a  recall  or  other 
campaign  must  be  conducted  There 
have  been  verv  few  recalls  ordered  b\ 
foreign  go\ernnients  We  uould  expect 
that  there  would  be  communications 
between  the  foreign  government  and 
foreign  affiliate  of  a  manufacturer  before 
a  government  direc  ted  recall,  so  that  anv 
formal  notification  would  not  be  a 
surprise  to  the  manufacturer  In  anv 
event  the  notificatujn  would  be  in  the 
form  of  a  written  communiration  1o  the 
manufacturer  or  its  local  entity.  The 
addressee  would  be  deemed  to 
"receive"  the  notification  when  it  is 
delivered  by  mail,  facsimile  or  other 
mechanism  to  the  addressee.  This 
document  couid  readilv  be  forwarded  to 
a  manufacturer's  headquarters 

To  the  extent  that  manufac  turers  do 
not  have  such  processes  in  place  today, 
they  would  be  required  to  implement 
procedures  to  assure  that  the  rrlt'\  an' 
information  is  providf?d  prompllx  to  ihi- 
reporting  entity  (presumablv  through  a 
corporate  headquarters)  so  that  the 
required  notifications  can  be  made  to 
NHTSA  in  a  timely  manner  Similarh 
manufacturers  would  be  required  tu 
implement  procedures  to  assure  that 
notifications  from  foreign  governments 
about  safety  recalls  ur  other  safety 
campaigns  are  transmitted  to  NHTSA  in 
a  timely  manner 

We  recognize  that  it  may  be  diffir  ult 
for  a  local  subsidiary  or  affiliate  to 
know,  whether  the  vehicles  or 
equipment  covered  by  the  recall  or  uthiT 
campaign  in  its  countrv  are 
substantially  similar  to  products  offered 
for  sale  in  the  U.S.  However,  this  lark 
of  awareness  cannot  justif\-  a 
manufacturer's  failure  to  provide 
relevant  information  to  NHTS.A  Thus, 
manufacturers  would  need  to  assure 
that  all  recalls  and  campaigns  in  foreign 
countries  be  brought  to  the  attention  of 
appropriate  persons  at  the  coinpan\  s 
headquarters,  who  will  be  able  to  make 
the  determination  as  to  whether  they 
must  be  reported  to  NHTSA  We  request 
comments  on  any  issues  posed  bv  thi«; 
approach  to  timing  and  how,  in  the 
view  of  the  commenter,  they  should  be 
addressed. 


V  Revision  of  Part  579  To 
Accommodate  Sedion  3  of  thf  IKf  Ml 
Act 

At  present.  49  CFR  Part  579  is  titled 
"Defect  and  Noncompliance 
Responsibility."  As  part  of  a 
reorganization  of  its  regulations  to 
respond  to  the  TREAD  Act,  we  are 
plannaig  to  amend  Part  579  to  transfer 
its  sub]ect  matter  to  a  revised  Pari  573. 
and  rename  Part  579  as  "Reporting  of 
Information  and  Communications  About 
Potential  Defects."'  The  revised 
regulation  would  include  both  the 
foreign  defect  and  early  warning 
reporting  requirements  of  Sections  3(a) 
and  (b)  respectively  of  the  TREAD  Act. 
The  current  specifications  for  notice, 
bulletins,  and  other  communications 
specified  in  section  573.8  would  be 
transferred  to  section  579.6.  While 
today's  proposal  restates  section  573.8 
in  its  proposed  new  location,  we  are  not 
reproposing  it  and  do  not  request 
comment  on  it 

VI.  Rulemaking  ,\naiy!»es 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  document  was  not  reviewed 
under  Executive  Order  12866.  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulatory 
j)olicies  and  procedures.  We  estimate 
that  fewer  than  500  reports  of  foreign 
recalls  and  other  safety'  campaigns  will 
be  submitted  annually:  some  of  these 
would  involve  parallel  campaigns  in 
multiple  countries.  There  would  be 
costs  in  determining  whether  vehicles 
or  equipment  that  are  covered  by  a 
foreign  recall  or  campaign  are  identical 
or  substantially  similar  to  vehicles  and 
equipment  sold  in  the  United  States. 
There  will  be  costs  to  manufacturers  to 
[jrepare  and  submit  reports  of  these 
recalls  and  campaigns  to  the  agency. 
Where  a  determination  has  been  made 
ill  a  language  other  than  English,  a 
nianufai  tiir'T  wii!  i:^-    have  the  cost  of 
translating  tlif  di'trr::,, nation  before 
supplying  it  to  us.  unless  a  notice  had 
been  filecl  in  the  I'nitrd  States.  Another 
cost  would  be  involved  with  preparing 
and  submitting  any  annual  list  of 
similar  vehicles  and  equipment.  Finally. 
there  may  be  costs  involved  in  searching 
out  and  filing  reports  with  NHTSA  that 
are  related  to  foreign  determinations 
made  between  November  1,  2000  and 
the  effective  date  of  the  final  rule.  The 
costs  would  appear  to  be  principally 
those  of  man-hours.  We  estimate  that 
the  costs  will  be  less  than  one  million 
(ii)llars  per  year.  We  seek  comments 
from  manufacturt^rs  on  tlip  estimated 
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costs  of  meeting  h  final  rul(>  based  on 
this  proposal. 

Rpsulntnr,  Flexibility  Act 

\\  >'  have  also  considered  the  impacts 

uf  thiN  ru!»'makin'4  action  in  relation  to 
Ihv  RfguldtoR  Flexibility  .^ct  (5  U.S.C. 
601  et  seq.].  1  certih'  that  this 
rulpmaking  artion  does  not  have  a 
significant  economit  impact  upon  a 
substantial  number  /if  small  entities. 
The  basis  for  this  certification  is  that 
manufacturers  of  motor  vehicles  and 
mfitor  vehicle  equipment  that  operate 
internationally  are  not  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Expcutive  Order  13132  iFederalismI 

E.xecutive  Order  13132  on 
Federalism    requires  us  to  develop  an 

accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications  "  The  E.O.  defines  this 
phrase  to  include  regulations  "that  have 
substantial  direct  effects  on  the  States. 
on  the  relatKmship  between  the  national 
government  and  the  States,  nr  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. "  .A  final  rule 
based  upon  this  N'PRM.  would  regulate 
the  manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment,  would  not 
have  substantial  direti  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
EO   nn2 

Civil  lustice  Reform 

A  rule  based  on  this  .\PRM  would  not 
have  a  retroactive  or  preemptive  effect, 
and  ludicial  review  of  it  mav  be 
obtained  pursuant  to  5  U.S.C  702  That 
section  does  not  require  that  a  petition 
for  re<;onsideratu.)n  be  filed  prior  io 
seeking  judicial  review 

( 'nfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  .Xct 
of  1945  (Pub   L   104-41  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  ef}ert<  of 
proposed  or  final  rule-,  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  bv  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  more  than  $100 
million  annually  A  final  rule  based  on 
this  proposal  would  not  result  in  anv 
expenditure  bv  State,  local,  or  tribal 
governments.  The  final  rule  would  be 
ba.sed  upon  and  implement  PL   lOH- 
414   It  would  impact  the  private  sector, 


specifically  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
Under  the  proposal,  these 
manufacturers  would  have  to  report  to 
NHTSA  (presumably  by  letter)  if  thev 
are  conducting,  or  have  been  ordered  to 
conduct,  a  campaign  outside  the  U'nited 
States  on  vehicles  and  equipment 
substantially  similar  to  those  sold  in  the 
United  States,  The  reporting 
manufacturer  would  be  obliged  to  have 
a  communications  system  in  place  in 
order  to  provide  this  information  to 
NHTSA  in  a  timely  manner,  w  hich 
could  be  the  same  system  that  reports 
domestic  campaigns  to  NHTSA.  If  a 
manufacturer  conducts  no  foreign 
campaigns,  the  final  rule  will  not 
require  any  expenditures  associated 
with  reporting.  If  a  manufacturer 
conducts  a  foreign  campaign,  the  cost  to 
the  manufacturer  to  report  the  campaign 
should  be  minimal.  .\HTS.\  has 
therefore  concluded  that  a  rule  based  on 
this  NPRM  would  not  have  a  Si 00 
million  effect,  and  it  has  not  prepared 
an  Unfunded  Mandates  assessment. 

Paperwork  Reduction  Act 

The  final  rule  will  require  a 
manufacturer  of  motor  vehicles  and 
motor  vehicle  equipment  to  report 
information  and  data  to  NHTSA  if  it 
decides  to  conduct,  or  if  it  is  informed 
by  a  foreign  government  that  it  must 
conduct,  a  safety  recall  or  other  safety 
campaign  in  a  countrv  outside  the 
United  .States  These  pro\isions  are 
considered  to  be  information  collection 
requirements,  as  that  term  is  defined  bv 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1329.  Accordingly. 
if  not  already  encompassed  by  Part  .573 
they  will  be  submitted  to  OMB  for  its 
approval,  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  AcX  (44 
U  S  C   3.501  et  ■ifq  ) 

Request  for  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long  (49  UFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  pnmarv  comments  in  a 
(  oni  ise  fashion   However,  you  may 
attach  necessar>'  additional  documents 
to  your  comments  There  is  no  limit  on 
the  length  of  the  attachments 

Please  submit  two  copies  of  your 
I  iimments.  including  the  attachments. 


to  Docket  Management  at  the  beginning 
of  this  document,  under  ADDRESSES. 

Hoiv  (aiii  I  Be  Sure  That  My  Comments 
Were  Received? 

If  vou  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upcjn 
receiving  your  commtrnts.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 

Information^ 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  vou 
should  submit  three  copies  of  vour 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  address  given  at 
the  beginning  of  this  document  under 
FOR  FURTHER  INFORMATION  CONTACT    In 
addition,  you  should  submit  two  copies 
from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  at  the  beginning  of 
this  document  under  ADDRESSES.  When 
you  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  setting  forth  the 
information  specified  in  our 
confidential  business  information 
regulation,  49  CFR  Part  512. 

Will  the  Agency  Consider  Lute 
Comments'' 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  under  DATES  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date.  If  Docket 
Management  receives  a  comment  too 
late  for  us  to  consider  in  developing  a 
proposed  rule  (assuming  that  one  is 
issued),  we  will  consider  that  comment 
as  an  informal  suggestion  for  future 
rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
and  times  given  near  the  beginning  of 
this  document  under  ADDRESSES. 

You  may  also  see  the  comments  on 
the  internet.  To  read  the  comments  on 
the  internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms  dot.gov/). 
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(2)  On  that  page,  click  on  "search  " 

(3)  On  the  next  page  (http:// 
dnis.dot.gov/sf^arch/).  type  in  the  four- 
digit  docket  number  shown  at  the 
heading  of  this  document.  Example;  if 
the  docket  number  were  "NHTSA- 
2001-12.34."  vou  would  type     1234  " 

(4)  After  typing  the  docket  number, 
(lick  on  "search." 

(5)  The  next  page  c:ontdins  docket 
summary  information  for  the  docket  \c)u 
selected.  Click  on  the  comments  you 
wish  to  see. 

■^'ou  may  download  the  comments. 
Although  the  comments  are  imaged 
documents,  instead  of  the  word 
processing  documents,  the  "pdf 
yersions  of  the  documents  are  word 
searchable.  Please  note  that  eyen  after 
the  comment  closing  date,  we  w  ill 
continue  to  file  releyant  information  in 
the  Docket  as  it  becomes  ayailable. 
Further,  some  people  may  submit  late 
comments  Accordingly,  we  recommend 
that  you  periodically  search  the  Docket 
for  new  material. 

List  of  Subjects  in  49  CFR  Part  579 

Imports.  Motor  yehicle  safety.  Motor 
yehicles.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  579  is  proposed  to  be  reyised 
to  read  as  follows: 

PART  579— REPORTING  OF 
INFORMATION  AND 
COMMUNICATIONS  ABOUT 
POTENTIAL  DEFECTS 

Subpart  A — General 


Sec. 

579.1 

S(  ope 

579.2 

Purpo-ip 

579  3 

Appli(  ation 

579.4 

Definitions 

579  5 

.^ddress  and  manner  for  subnutliiig 

rt' 

ports  and  other  information 

579b 

.Motices.  bulletins,  and  oth^r 

communications 

579.7- 

-10     [  Reserved  ]. 

Subpart  B — Reporting  of  Safety 
Recalls  and  Other  Safety  Campaigns  In 
Countries  Other  Than  the  United 
States 

579.11     Additional  definitions  for  subpart  B 
579  12     Identic;al  or  substantialK  similar 

vehicles  and  equipment 
579  I.'?     Reporting  responsibilities 
579  14     Contents  of  reports. 
579.15     Who  mav  submit  reports. 
579  16-20     [Reservedj 

Subpart  C — Early  Warning  Reports 

57921-30     iResen'edl 

Authority:  Sec.  3(a).  Pub,  L   106-414;  49 
use   30102-103.  30112.  30117-12!.  30166- 
167;  delegation  of  authority  at  49  CFR  1.50 


§579.1     Scope. 

This  part  sets  forth  the 
responsibilities  of  manufacturers  of 
motor  \  ehicles  and  motor  vehicle 
etjuipment  for  reporting  of  information, 
including  data,  that  may  indicate  the 
existent  e  nj  safet\  -related  defects  or 
noncompliances  with  Federal  motor 
yehicle  safety  standards,  and  for 
reporting  foreign  recalls  and  other 
safety-related  campaigns  conducted 
outside  the  I'nited  States. 

§  579.2     Purpose 

The  purpose  oi  this  part  is  to  enhance 
motoi  vehicle  safet\'  h\'  specif\'ing 
information   inc  liidint:  data,  that 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  must  report  to 
NHTSA  that  may  indicate  the  existence 
of  a  potential  safety-related  defect  or  a 
nnncompliani  e  with  a  Federal  motor 
yehicle  safety  standard  m  their  products 
before  the  manuiat  turer  ur  .\HTSA  has 
decided  that  a  defect  or  noncompliance 
exists,  including  the  reporting  of  safety 
recalls  and  other  safety  campaigns  that 
the  manufacturer  coiufiu  t^  dut'.Kie  tin 
I  'nited  States 

§579.3     Application. 

This  part  applies  to  ail  manutacturers 
of  motor  \ehicles  and  motor  vehicle 
equipment, 

§579.4     Definitions. 

For  purposes  of  this  part: 

Equipment  i  (unpnses  original 
equipment  and  replacement  equipment 
Original  equipment  mean-^  motor 
vehicle  equipment  i other  than  a  tire) 
which  was  installed  in  or  on  a  motor 
vehicle  at  the  time  of  its  delivery  to  the 
first  purchaser  if  the  item  of  equipment 
was  installed  on  or  in  the  motor  vehicle 
at  the  time  of  its  delivery  to  a  dealer  or 
distributor  for  distribution,  or  installed 
by  the  dealer  or  distributor  w  ith  the 
express  authorization  of  the  motor 
vehicle  manufacturer  Replacemt^nt 
equipment  means  motor  \ehicle 
equipment  other  than  original 
equipment  and  a  tire 

§  579.5    Address  and  manner  for 
sutMnitting  reports  and  ott>er  Information 

Reports  required  to  be  submitted  to 
NHTSA  pursuant  to  this  part  must  he 
submitted  to  the  Associate 
Administrator  for  Safety  Assurance. 
National  Highway  Traffic  Safety 
Administration  (NHTSA).  400  7th 
Street.  S.W..  Washington,  DC  20590. 
Submissions  must  be  made  by  a  means 
that  permits  the  sender  to  verifv  that  the 
report  was  in  fact  received  by  NHTSA 
and  the  day  it  was  received  by  NHTS.-^ 


§579.6     Notices,  bulletins  and  othe' 
communications 

Each  manufacturer  shall  furnish  to 
NHTSA  d  copy  of  all  notices,  bulletins, 
and  other  communications  (including 
those  transmitted  by  computer,  telefax, 
or  other  electronic  means  and  including 
warranty  and  policy  extension 
communiques  and  product 
improvement  bulletins)  other  than  those 
required  to  be  submitted  pursuant  to 
§  573.5(c)(9)  of  this  chapter,  sent  to 
more  than  one  manufacturer, 
distributor,  dealer,  lessor,  lessee,  or 
purchaser,  regarding  any  defect  in  its 
vehicles  or  items  of  equipment 
(including  any  failure  or  malfunction 
beyond  normal  deterioration  in  use,  or 
any  failure  of  performance,  or  any  flaw 
or  unintended  deviation  from  design 
specifications),  whether  or  not  such 
defect  is  safety-related.  Copies  shall  be 
in  readable  form  and  shall  be  submitted 
monthly,  not  more  than  five  (5)  working 
days  after  the  end  of  each  month. 

§§579  7-10     [Reserved] 

Subpart  B — Reporting  of  Safety 
Recalls  and  Other  Safety  Campaigns  m 
Countries  Other  Than  the  United 
States 

§  579  1 1     Additional  definitions  for  subpart 
B 

For  purposes  of  this  subpart: 
Other  safet}'  campaign  means  an 
action  in  which  a  manufacturer, 
including  but  not  limited  to  a  foreign 
'lubiidiarv  or  affiliate  or  agent  of  a 
uidnulai  Uirer,  communicates  with 
owners  and/or  dealers  in  a  foreign 
cnunir\  with  respect  to  conditions 
untiei  w  tuch  vehicles  or  equipment 
sh    ;i;  1  (i.     I  e rated,  repaired,  or 
rej  i,ii  t  1  !h,,'  relate  to  safety. 

Safety  recall  means  an  offer  by  a 
manufactiirer,  including  but  not  limited 
to  a  foreign  subsidiary  or  affiliate  or 
agent  of  a  manufacturer,  to  owners  of 
vehicles  or  equipment  in  a  foreign 
country  to  provide  remedial  action  to 
address  a  defect  that  relates  to  motor 
vehicle  safety  or  a  failure  to  comply 
w  ith  an  applicable  safety  standard  or 
guideline 

§579  12     Identical  or  substantially  similar 
vehicles  and  equipment 

For  purposes  of  this  subpart: 
(a)  A  motor  vehicle  sold  or  in  use 
outside  the  United  States  is  identical  or 
substantially  similar  to  a  motor  vehicle 
sold  or  offered  for  sale  in  the  United 
States  if: 

1 1 1  Such  a  vehicle  has  been  sold  in 
Canada  or  has  been  certified  as 
complying  with  the  Canadian  Motor 
\'ehi(  le  Safety  Standards; 
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(2)  Such  a  vphiclp  is  listf^d  in 
Appendix  .-X  to  part  593  of  this  chapter 
or  dptt'rmirif'd  tu  be  t'ligihle  for 
importation  into  the  United  States  in 
any  agency  decision  issued  htt\v(!en 
amendments  to  Appendi.x  A  to  [>drt  593: 

(3)  Such  a  vehit:le  is  manufactured  in 
the  United  States  for  sale  in  a  foreign 
rountr\-. 

(4)  Such  a  \  ohicle  is  a  counterpart  of 
a  vehicle  ^old  or  offered  for  sale  in  the 
United  States  or 

(5)  Such  a  vehicle  and  a  vehicle  sold 
or  offered  for  sale  in  the  United  States 
both  contain  the  component  or  system 
that  gave  rise  or  contributed  to  a  safety 
recall  or  other  safety  campaign  in  a 
foreign  country,  without  regard  to  the 
vehicle  platform  on  which  the 
components  or  systems  is  installed  anti 
regardless  of  whether  the  part  numbers 
are  identical, 

(b)  Motor  vehicle  equipment  sold  or 
in  use  outside  the  United  States  is 
identical  or  substantially  similar  to 
equipment  sold  or  offered  for  sale  in  the 
United  States  if  such  equipment  and  the 
equipment  sold  or  offered  for  sale  in  the 
United  States  are  the  same  component 
or  system,  or  both  contain  the 
component  or  svstem  that  gave  rise  or 
contributed  to  a  safetv  recall  or  other 
safety  campaign  in  a  foreign  countr\. 
regardless  of  whether  the  part  numbers 
are  identical. 

(c)  Tires  sold  or  in  use  outside  the 
United  States  are  substantially  similar  to 
tires  sold  or  offered  for  sale  in  the 
United  States  if  they  have  the  same 
model  name  and  size  designation,  or  if 
they  are  identical  e.xcept  for  the  model 
name,  i 

§579.13     Reporting  responsibilities. 

(a)  Not  later  than  5  working  days  after 
a  manufacturer,  including  anv  of  its 
subsidiaries  and  affiliates,  determines  to 
conduct  a  safety  recall  or  other  safet\ 
campaign  in  a  country  other  than  the 
United  States  r (nering  a  motor  vehicle 
or  motor  vehicle  equipment  that  is 
identical  or  substantially  similar  to  a 
vehicle  or  equipment  sold  or  offered  for 
sale  in  the  United  States,  the 
manufacturer  of  the  \'ehicle  or 
equipment  covered  by  the  recall  or  other 
campaign  shall  report  the  determination 
to  NHTSA 

(b)  Not  later  than  5  working  days  after 
a  manufacturer,  including  any  ot  its 
subsidiaries  and  affiliates,  receives 
notification  that  the  government  of  a 
country  other  than  the  United  States, 
including  a  politic  al  subdiv.  ision  of  such 
country,  has  determined  that  a  safety 
recall  or  other  safetv  c:ampaign  must  be 
conducted  in  that  country  with  respect 
to  a  motor  vehic  le  or  motor  vehicle 
equipment  that  is  identical  or 


substantially  similar  to  .i  vehicde  or 
equipment  sold  or  offered  for  sale  in  the 
United  States,  the  manufacturer  of  thc^ 
vehicle  or  equipment  covered  by  the 
campaign  shall  report  the  determination 
to  NHTSA. 

(c)  Not  later  than  30  days  after  [the 
effective  date  of  the  final  rule],  a 
manufacturer,  including  its  subsidiaries 
and  affiliates,  that  has  made  a 
determination  to  conduct  a  recall  or 
other  safety  campaign  in  a  country  other 
than  the  United  States,  or  who  has 
received  notification  that  the 
government  of  a  c:ountr\  other  than  the 
United  States,  including  a  political 
subdivision  of  such  country,  has 
determined  that  a  safety  recall  or  other 
safety  campaign  must  be  c:onduc:ted  in 
that  country,  in  the  period  between 
November  1,  2000  and  |the  date  of  the 
effective  date  of  the  final  rule),  and  who 
has  not  reported  such  determination  or 
notification  of  determination  to  N'HTS.'X 
as  of  [the  effective  date  of  the  final  rule), 
shall  report  such  determination  or 
notification  of  determination  to  .NHTSA 
if  the  safety  recall  or  other  safety 
campaign  covers  a  motor  vehicle  or 
equipment  that  is  identical  or 
substantially  similar  to  a  vehicle  or 
equipment  sold  or  offered  for  sale  in  the 
United  States. 

(d)  Notwithstanding  paragraphs  (a), 
(b)  and  (c).  of  this  section,  the 
manufacturer  need  not  report  the  safety 
recall  or  other  safet\  campaign  to 
NHTSA  if  the  manufacturer: 

(U  Has  determined  that  for  the  same 
or  substantially  similar  reasons  that  it  is 
conducting  a  safety  recall  or  other  safety 
campaign  in  a  country  other  than  the 
United  States,  a  safety-related  defect  or 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard  e.xists  in 
identical  or  substantiallv  similar  motor 
vehicles  or  motor  vehicle  equipment 
sold  or  offered  for  sale  in  the  United 
States,  and 

(2)  Has  filed  a  defect  or 
noncompliance  information  report 
pursuant  to  part  573  of  this  chapter, 
provided  that  the  remedy  of  the  foreign 
safetv  recall  or  other  safety  campaign  is 
identical  to  the  remedv  of  the  campaign 
in  the  United  States  and  the  scope  of  the 
foreign  recall  or  campaign  is  not  broader 
than  the  scope  of  the  recall  campaign  in 
the  United  States. 

(e)  Each  manufacturer  of  motor 
vehicles  that  sells  or  offers  a  motor 
vehicle  for  sale  in  the  United  States 
shall  identify  each  model  of  vehicle  that 
the  manufacturer  sells  or  plans  to  sell  in 
the  following  year  in  a  foreign  country 
that  the  manufacturer  believes  is 
identic  al  or  substantiallv  similar  to  a 
motor  \ehicle  sold,  offered  for  sale,  of 
plannc'd  for  sale  in  the  following  year  in 


the  United  States.  The  manufacturer 
shall  inform  NHTSA  in  writing  no  later 
than  November  1  of  each  year  of  any 
such  models  that  it  plans  to  sell  in  any 
foreign  country  during  any  part  of  the 
following  year. 

§  579.1 4    Contents  of  reports. 

(a)  Reports  made  pursuant  to  §  579.13 
shall  include  the  information  specified 
in  §  573.5(c)(1)  through  (7)  of  this 
chapter.  Each  such  report  shall  also 
identify  eaqh  foreign  country  in  which 
the  recall  or  other  safety  campaign  is 
being  conducted,  state  whether  the 
determination  was  made  by  the 
manufacturer  or  by  a  foreign 
government,  specify  the  date  of  the 
determination  and  the  date  the  recall  or 
other  campaign  was  commenced  or  will 
commence  in  each  foreign  country,  state 
whether  the  foreign  action  was  a  safety 
recall  or  other  safety  campaign,  and 
identify  all  motor  vehicles  and/or 
equipment  that  the  manufacturer  sold  or 
offered  for  sale  in  the  linited  States  that 
are  identical  or  substantially  similar  to 
the  motor  vehicles  or  equipment 
covered  by  the  foreign  recall  or 
campaign.  If  a  determination  has  been 
made  by  the  government  of  a  foreign 
country,  the  report  shall  also  include 
copies  of  the  determination  by  the 
foreign  government  in  the  original 
language  and  translated  into  English. 

(b)  Information  required  by  paragraph 
(a)  of  this  section  that  is  not  available 
within  the  5-day  period  specified  in 

^  579.13  shall  be  submitted  as  it 
becomes  available. 

§  579.1 5    Who  may  submit  reports. 

Reports  under  this  part  may  be  filed 
by  either  the  fabricating  manufacturer  or 
by  the  importer  of  the  vehicle  or 
equipment  that  is  identical  or 
substantially  similar  to  that  covered  by 
the  foreign  recall  or  other  safety 
campaign. 

§§579.16-20    [Reserved] 

Subpart  C — Early  Warning  Reports 

§§579.21-30    [Reserved] 

issued  on:  Oc:tnber4.  2001. 
Kenneth  N.  Weinslein. 

Associatf^  Adniinjstrntor  for  Safety 

As'^umncf 

IFK  Do(    01-25429  Kiied  10-10-01;  8:45  ami 

BILUNG  CODE  4910-59-P 


Federal  Register/ Vol.  66,  No.  197 /Thursday,  October  11.  2001  /  Proposed  Rules  51919 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RINJ018-AH79 

Migratory  Bird  Hunting;  Proposal  for 
Migratory  Game  Bird  Hunting 
Regulations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposed  in  previous  documents  to 
establish  annual  hunting  regulations  for 
certain  migratory  game  birds  for  the 
2001-02  hunting  season.  This  proposed 
rule  would  change  the  regulatory 
alternatives  for  the  2001-02  duck 
hunting  seasons  for  States  in  the  Lower 
Region  (Arkansas,  Louisiana,  Kentucky. 
Alabama,  Mississippi  and  Tennessee]  of 
the  Mississippi  Flyway  to  allow  for  a 
season  length  of  60  days  beginning  no 
earlier  than  September  29  and  ending 
no  later  than  January  31. 
DATES:  You  must  submit  comments  on 
the  proposed  "liberal"  regulatory 
alternative  for  the  Lower  Region  of  the 
Mississippi  Flyway  by  October  26,  2001. 
ADDRESSES:  Send  your  comments  on  the 
proposals  to  the  Chief,  Division  of 
Migratory  Bird  Management,  L'S.  Fish 
and  Wildlife  Service.  Department  of  the 
interior,  ms  634-ARLSQ.  1849  C  Street, 
NW..  Washington.  DC  20240.  All 
comments  received,  including  names 
and  addresses,  will  become  part  (if  the 
public  record  You  may  inspect 
comments  during  normal  business 
hours  in  room  634,  .Arlington  Square 
Building.  4401  N.  Fairfax  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Andrew.  Chief,  Division  of 
Migratory  Bird  Management.  L'.S.  Fish 
and  Wildlife  Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2001 

On  April  30.  2001,  we  published  in 
the  Federal  Register  (66  FR  21298)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  dealt  with  the  establishment  of 
seasons,  limits,  and  other  regulations  for 
migratory  game  birds  under  §§  20.101 
through  20.107.  20.109,  and  20.110  of 
subpart  K.  On  June  14,  2001,  we 
published  in  the  Federal  Register  (66 
FR  32297)  a  second  document  providing 
supplemental  proposals  for  early-  and 
late-season  migratorx'  bird  hunting 
regulations  frameworks  and  the 
proposed  regulator*'  alternatives  for  the 
2001-02  duck  hunting  season. 


On  June  20-21.  we  held  meetings  that 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed  2001-02 
migratory  game  bird  regulations 
recommendations  for  these  species  plus 
regulations  for  migratory-  game  birds  in 
Alaska.  Puerto  Rico,  and  the  Virgin 
Islands,  special  September  waterfowl 
seasons  in  designated  States,  special  sea 
duck  seasons  in  the  Atlantic  Fl\-way, 
and  extended  falconr\'  seasons  In 
addition,  we  reviewed  and  discussed 
preliminary-  information  on  the  status  of 
waterfowl  as  it  relates  to  the 
development  and  selection  of  the 
regulator^'  packages  for  the  2001-02 
regular  waterfowl  seasons  On  July  24 
we  published  in  the  Federal  Register 
(66  FR  38494)  a  third  document 
specifically  dealing  with  the  proposed 
frameworks  for  earlv-season  regulations 
and  final  regulatorA'  alternatives  for  the 
2001-02  duck  hunting  season  On 
August  21,  2001,  we  published  m  the 
Federal  Register  (68  FR  44010)  a  !indl 
rule  that  contained  final  frameworks  for 
early  migratory  bird  hunting  seasons 
from  which  wildlife  conser\ation 
agency  officials  from  the  States,  Puerto 
Rico,  and  the  Virgin  Islands  selected 
early-,season  hunting  dates,  hours,  areas, 
and  limits.  On  August  29.  2001.  we 
published  in  the  Federal  Register  (66 
FR  45730)  a  final  rule  dmending  subpart 
K  of  title  50  CFR  part  20  to  set  hunting 
seasons,  hours,  areas,  and  limits  for 
early  seasons. 

On  August  1-2.  20U1  we  held  a  public 
meeting  in  Washington,  DC.  as 
announced  in  the  .-Xpril  30  and  June  14 
Federal  Registers.  In  rtnipw  the  status 
of  waterfowl.  Proposed  hunting 
regulations  were  discussed  for  late 
seasons  We  published  proposed 
frameworks  for  the  2001-02  late-season 
migratorv  bird  hunting  regulations  on 
August  28.  2001 .  in  the  Federal  Register 
(66  FR  45516).  We  published  final  late- 
season  frameworks  for  migratory  game 
bird  hunting  regulations,  from  which 
State  wildlife  cons»'r\ation  agency 
officials  selected  late-season  hunting 
dates,  hours,  areas,  and  limits  for  2001- 
02  in  the  September  27.  2001 ,  Federal 
Register  (66  FR  49478).  On  September 
28.  2001.  we  published  in  the  Federal 
Register  (66  FR  49748)  a  final  rule 
amending  subpart  K  of  title  50  CFR  part 
20  to  set  hunting  seasons,  hours.  ariMs. 
and  limits  for  late  seasrms. 

Review  of  Public  Comments 

This  rule-making  contains 
amendments  to  the  2001-02  duck 
hunting  regulations  pre\inusly 
published  on  September  2  7.  2001   We 
are  seeking  any  additional  information 


and  romment  on  the  recommendation 

in  this  firoposed  rule 

Lower  Region  of  the  Mississippi  H\wav 
Duck  Hunting  .\ltemativp  for  the  2()i)\- 
2002 

The  Lower  Region  Regulations 
Committee  of  the  Mississippi  Fl>'way 
Council  recommended  that  the 
regulations  packages  for  2001  be  the 
same  as  those  in  2000.  except  that  the 
framewoik  opening  and  closing  dates 
would  be  the  Saturday  nearest 
September  24  through  the  last  Sunday 
in  Januan  .  and  ihere  would  be  no 
offsets  in  seasons  length  or  bag  limit. 

Sf'n'irr-  Rpspnnse:  Upon 
reconsideration   'he  Ser\'ice  proposes  to 
(  hange  the  previously  established 
liberal    alternative  for  the  Lower 
Region  of  the  Mississippi  Fh-way  to 
provide  for  a  framework  opening  date 
no  earlier  than  September  29  and  a 
closing  date  no  later  than  Januar>'  31, 
with  no  reduction  (offset)  in  season 
length  or  bag  limit.  We  will  announce 
a  final  regulatory  alternative  for  the 
Lower  Region  of  the  Mississippi  Flyway 
following  the  public  comment  period. 

Public  Comment  Invitfd 

The  Department  ot  tne  interior's 
policy  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
We  intend  that  adopted  final  rules  be  as 
responsive  as  possible  to  all  concerned 
interests  and,  therefore,  seek  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
non-governmental  organizations,  and 
other  private  interests  on  these 
proposals.  Accordingly,  we  invite 
interested  persons  to  submit  written 
comments,  suggestions,  or 
recommendations  regarding  the 
proposed  regulations  to  the  address 
indicated  under  the  caption  ADDRESSES. 

Special  circumstances  involved  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  we  can  allow  for 
public  comment.  Specifically,  the  need 
to  establish  final  rules  at  a  point  early 
enough  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  re^;ulaton'  mechanisms.  Therefore. 
we  he|i(\e  tti.it  to  allow  comment 
prnod^  [i.i^t  the  dates  specified  is 
(  onlrarN  to  tlie  public  interest.  Before 
promulgation  of  final  migraton*'  game 
bird  hunting  regulations,  we  will  take 
into  consideration  all  comments 
received  Such  comments,  and  an>' 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals. 

You  may  inspect  comments  received 
during  normal  business  hours  at  the 
S('r\  H  p  «  office  in  room  634.  4401  North 
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P^airfax  Drnt'.  Arlington.  Virginia.  We 
will  ron.<iHt»r.  but  possibly  may  not 
respond  in  detail  to,  each  comment.  As 
in  the  past,  we  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
rio^int;  dat" 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
th'''  prnorammatic  document.  "Final 
^supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Rooulations  Pprmitting  the  Sport 
Hunting  i)f  Migratory  Birds  (FSES  88- 
14'i."  filed  with  the  Environmental 
Protection  Agency  on  June  9.  1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16.  1988  (53 
FR  2i'iaij.  \"u'  published  our  Record  of 
Decision  on  August  18.  1988  (53  FR 
31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES 

Endangered  Species  Art  (  onsuicr.ition 

Prior  to  issuance  of  this  rule,  we  will 
consider  provisions  of  the  Endangered 
Species  Act  of  1973.  as  amended.  (16 
U.S.C.  1531-1543:  hereinafter  the  Act) 
to  ensure  that  such  attion  is  not  likely 
to  jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modif\'.or  destroy  its 
critical  habitat  and  that  the  proposed 
action  i>  consistent  with  conservation 
programs  for  those  species. 

Exerutivp  Order  !F.().)  12866 

While  this  indiviouai  rule  was  not 
r"\  levsod  b\  the  Office  of  Management 
and  Budget  (OMB).  the  migratorv  bird 
hunting  regulations  are  economically 
significant  and  are  annuallv  reviewed 
hvOS!B  under  E.O.  12866." 

Regulatory  Flexibility  .\i\ 

Tne>e  reguiciiiuii.->  have  a  significant 
economic  impact  on  substantial 
nunib'T'-   It  small  entities  under  the 
Regulator)  Flexibility  Act  (5  U.S.C.  601 
et  seq.j.  Wo  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
df'tail.  and  a  Small  Entity  Flexibility 
.\naU  >is  f.-Xnalvsis)  was  issued  by  the 
SfrMC'iii  myH  Th'' Analysis 
doc:uniente(i  the  sii;nifif;ant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  primary  source  of 
inf  rin.i!;  .n  about  hunter  expenditures 
tnr  ;:iur  't.iry  game  bird  hunting  is  the 
Nritionai  Hunting  and  Fishing  Survey. 
'.s  huh  ;s  conducted  at  5-year  intervals. 
Tht-  .\iialysis  was  based  on  the  1996 
Natmnal  Hunting  and  Fishing  Survey 
and  th"  1 '  S  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
wa^  f-.tinntt'd  that  rnii4ratnr\  bird 


hunters  would  spend  between  S429 
million  and  Si. 084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  Division  of  Migratory  Bird 
Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
SI 00  million  or  more.  However,  because 
this  rule  establishes  hunting  seaso/is,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  record  keeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20.  Subpart  K.  arc  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically.  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  09/30/2001).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary'  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  A  Federal  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify  .  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1502  et  seq..  that  this  proposed 
rulemaking  will  not  impo.se  a  cost  of 
Si 00  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities 

Civil  justice  Ketorm-Kxec  utive  Order 

!2**H8 

The  Department,  in  promulgating  thi> 
proposed  rule,  has  determined  that 
these  regulations  meet  the  a[)pli(  able 
standards  found  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
an  Executive  Order  (E.O  1^211)  on 
regulations  that  signifi(  antl\  affect 
energy  supply,  distribution  and  use. 
E.O.  13211  requires  agennes  to  prepare 


St.itemenfs  of  Energy  Effects  when 
undertakiiv.;  certain  aetinn-.   As  this 
supplemental  proposed  rule  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  this 
proposed  action  is  not  a  signifir:dnt 
f'liergv'  action  and  no  Statement  of    ' 
i:,nergv  Effects  is  required. 

Takings  Implication  -Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act,  does  not 
ha\e  significant  takin'^s  implications 
and  does  not  affect  an\  constitutionally 
protected  property  rights  This  rule  \sill 
not  result  in  the  physical  oi  c  upanc:y  of 
propertw  the  ph\sic:al  invasion  oi 
propert} .  or  the  regulatory  taking  of  any 
prcjpert\ .  hi  lac:t,  these  rules  allow 
hunters  to  exercisi;  otherwise 
unavailable  privileges  and.  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
r(!sp(msihility  o\rr  these  species  by  thf 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  whi(  h  the 
States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
ri'ser\'ations  and  c  eded  laiui>.  Tins 
proc;ess  preserves  thi-  ability  of  the 
States  and  Tribes  tn  determine  which 
season-  meet  their  individual  needs. 
.Any  Statt  or  Tribe  may  be  niiire 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  arr 
developed  in  a  cooperative  proc;ess  vv  itli 
the  States  and  the  Flyyvay  Councils. 
Tills  prcicess  follows  States  to 
participate  in  the  development  of 
frameworks  from  which  they  will  make 
selections,  thereby  having  an  influence 
on  their  own  regulations.  These  rules  do 
not  have  d  substantial  direct  effec:t  on 
fiscal  capac  itv.  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administratitm.  Therefore,  in 
ac;(:ordance  with  Exiniutive  Order  13132. 
these  regulations  do  not  have  significant 
fedfiralism  effects  and  do  not  have? 
sufficient  federalism  implications  to 
warrant  the  preparation  oi  a  F(>deralism 
.•\ssessment. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports.  Reporting 
and  record  keeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2001-02  hunting 
season  are  authorized  under  16  U.S.C. 
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703-711.  16  I'.S.C   712.  and  Ifi  I'.S.C. 
742a-j. 

l)-iU':\    ()(  t,,h.T  4    J(i(i; 
)oseph  E.  Doddridge, 
Acting  Assistant  i>t;crutar\'  for  Fish  and 
Wildlife  and  Parks. 

fFR  Dof .  ni-2T^>2fi  Filed  10- KM)  I:  H  4S  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tnan  rules  or 
proposed  r-jies  that  are  appi.caoie  !o  tne 
public  Noi'ces  of  hearings  and  nvestigations 
committee  meetings  agency  decisions  and 
rulings  delegations  of  autnontv   fmng  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Electronic  Submission  of  Export  Sales 
Reporting  Requirements 

AGENCY:  Foreign  Agricultural  Service. 

USD  A 

ACTKDN:  Notice  and  request  for 

comments 


SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  this 
notice  announces  that  the  Foreign 
Agriculture  Service  (FAS)  is  developing 
prrjcedures  to  permit  electronic 
submission  of  the  currentU  apprciv  ed 
information  collection  for  commodities 
subject  to  the  Export  Sales  Reportino 
Requirements  Regulation  !"  CFK  part 
20).  Electronic  submission  of  the 
information  collection  will  be 
implemented  first  for  fresh,  chilled,  and 
frozen  muse :le  cuts  of  beef,  and  bv 
marketing  vear  2003  extended  to  all 
commodities  subject  to  7  CFR  part  20 
DATES:  Comments  on  this  notice  should 
be  received  on  or  before  November  13, 
2001  to  be  assured  of  r:onsideration 
ADDRESSES:  Mail  or  deliver  comments  to 
Denise  Huttenlocker.  Director. 
Marketing  Operations  Staff.  Foreign 
Agricultural  Service.  IS  Department  of 
Agriculture.  1400  Independence  Ave.. 
SVV  .  Stop  1042  Washington.  DC  20250- 
1042.  or  telephone  at  202-720-4327.  or 
e-mail  fit  mnsadminiafas  usda  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Huttenlnr  ker.  at  the  ad<iress 
above,  or  telephcme  at  (202!  720-4327. 
or  e-mail  at 
Huttenl'ickerD@fas  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Titip  E.yporl  SaleN  of  I '  S  .Agricultural 
..Commodities. 

OMB  S'umher:  05151-0007. 

E\  pi  rut  ion  Datf  nf  Approval:  July  31. 
2004 

Typi^  fit  Hi^<jupst:  Public  comments  on 
electronic  submission  of  a  currently 
approved  information  cf>llection. 


Abstract:  Section  602  of  the 
Agricultural  Trade  Act  of  1978,  as 
amended  (7  U.S.C.  5712)  requires 
mandatory  reporting  of  export  sales 
contracts  for  specified  U.S.  produced 
agricultural  commodities  The 
Department's  Export  Sales  Reporting 
Program  is  administered  by  FAS  in 
accordance  with  7  CFR  part  20.  The 
Agricultural  Trade  Act  of  1978  was 
amended  by  section  921  of  Pub  L,  106- 
78  (the  Agriculture.  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2000)  to  require  weeklv  export  sales 
reporting  for  beef.  Section  913(b)(1)  of 
Pub.  L.  106-78  requires  implementation 
of  an  electronic  system  for  reporting  this 
commoditN    FAS  published  a  final  rule 
(66  FR  38526-38528)  to  amend  7  CFR 
part  20  to  add  fresh,  chilled,  and  forzen 
muscle  cuts  of  beef  to  the  weekly 
reporting  requirements  The  final  rule 
stated  that  prior  to  the  establishment  of 
an  electronic  reporting  system,  the 
Department  would  solicit  public 
comments  on  the  elei  tronic  forms 
developed  for  export  sales  reports  for 
fresh,  chilled,  and  frozen  muscle  cuts  of 
beef.  In  addition,  since  FAS  intends  to 
provide  exporters  the  opportunity  to 
submit  export  sales  reports 
electronically  for  all  commodities 
subject  to  the  Regulation,  public 
comments  are  also  being  requested  from 
exporters  of  these  commodities.  The 
system  should  be  fully  automated  by 
marketing  year  2003.  All  pul)li( 
comments  received  will  be  considered 
prior  to  implementation  of  an  electronic 
reporting  svstfm 

Required  Weekly  Reporting 

U.S.  exporters  are  required  to  report 
to  the  FAS  Export  Sales  Reporting  staff 
certain  information  pertaining  to  export 
sales  of  a  reportable  comniodit}'  Data 
reported  is  aggregated  and  released  on  a 
weekly  basis  reflecting  the  "outstanding 
commitments"  of  the  specified 
commodities  for  export  New 
outstanding  quantities  are  established 
each  week  by  adding  any  new  export 
sales  activitv  to  the  previous  weeks 
outstanding  balances  and  substracting 
the  current  week's  shipments  plus 
downward  or  u[nv<ird  contract 
adjustments.  Although  this  is  not 
official  U.S.  trade  data,  it  is  widely  used 
as  an  early  indicator  of  sales  and  export 
activity  and  is  available  the  week 
followini;  the  vvr>ek  of  reporting  The 


data  is  published  in  compilation  form  to 
protect  business  confidential 
information  submitted. 

Currently  Approved  Forms  (Hard  Copy) 
for  all  Commodities 

(1)  Weekly  export  sales  and  shipment 
activities  are  submitted  by  the  reporting 
exporter  using  the  form  FAS-98  Rev.  9- 
98,  "Report  of  Export  Sales  and 
Exports". 

(2)  For  the  limited  sales,  identified  as 
optional  origin  sales,  the  reporting 
exporter  uses  the  form  FAS-97  Rev.  9- 
98,  'Report  of  Optional  Origin  Sales". 

(3)  For  activity  involving  commodities 
that  have  been  shipped  from  the  U.S., 
but  are  unsold  or  have  not  been 
allocated  to  an  existing  sales  contract, 
the  reporting  exporter  uses  the  form 
FAS-100  Rev.  9-98.  "Report  of  Exports 
for  Exporter's  Own  Account  ". 

(4)  Quarterly  reports  providing 
selected  data  on  individual  sales 
contracts  are  submitted  using  the  form 
FAS-99  Rev.  9-98.  "Contract  Terms 
Supporting  Export  Sales  and  Foreign 
Purchases".  The  total  outstanding 
contracts  identified  on  the  quarterly 
report  are  used  as  a  check  to  ensure 
exporters  have  included  all  sales 
activity  on  their  weekly  "FAS-98" 
reports. 

Proposed  Electronic  Forms  for 
Reporting  Export  Sales  of  Certain  Beef 
and  all  Other  Reportable  Commodities 

The  Department  is  requesting 
comments  on  electronic  submissicm  of 
export  sales  data.  The  electronic 
reporting  system  would  be  accessed  via 
a  secured  Internet  website  using  the 
reporting  exporter's  personal  computer, 
office  computer,  or  existing  electronic 
recordkeeping  system.  Reporting 
exporters  will  be  assigned  a  confidential 
firm  number  and  unique  password  by 
the  Export  Sales  Reporting  staff  which 
will  be  used  to  log  into  the  electronic 
reporting  website.  FAS  will  utilize  a 
program  developed  to  collect  and 
manage  data  received  from  exporters 
which  will  ensure  security  of  data 
transmission  and  storage,  and 
confidentiality  of  information  that  is 
maintained  by  FAS. 

The  electronic  reporting  system  will 
consist  of  a  menu  with  six  selections. 
Three  of  the  selections  will  be  data 
entry  forms  to  report  sales  data,  and  the 
other  three  selections  will  be  reference 
forms  t(j  allow  a  reporting  exporter  to 
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review  data  that  has  been  submitted 
previously. 

Data  Entry  Forms:  The  following  three 
forms  for  data  entr>-  w  ill  allow  a 
reporting  exporter  to  submit  data  for 
export  sales  for  the  current  reporting 
period: 

(1)  FAS-97e  "Report  of  Optional 
Origin  Sales"  This  form  requires 
submission  of  the  same  data  as  required 
bv  0MB  approved  (hard  copv)  form 
FAS-97  Revt  9-98. 

(2)  FAS-98e  "Report  of  Export  Sales 
and  Exports '.  This  form  requires 
submission  of  the  same  data  as  required 
bv  OMB  approved  (hard  copv)  form 
FAS-98  Rev  9-98, 

(3)  FAS-lOOe  "Report  of  Exports  for 
Exporter's  Own  Account"  This  form 
requires  submission  of  the  same  data  as 
required  bv  OMB  approved  (hard  copv) 
form  FAS-100  Rev.  9-98. 

After  all  data  is  entered  on  these 
forms,  the  person  entering  the  data  will 
click  on  the  box  at  the  bottom  of  the 
form  titled  "SUBMIT"  This  will 
transmit  the  completed  form  to  FAS.  If 
a  submission  transmitted  to  FAS 
contains  any  mathematical  errors,  or 
incomplete  entries,  an  "ERROR" 
message  will  appear  on  the  computer 
screen  identifying  information  that 
needs  to  be  corrected  or  needs  to  be 
entered  before  resubmission. 

Electronic  entries  may  be  submitted  to 
FAS  beginning  on  Thursday  after  .5:00 
pm  (EST)  through  Monday  at  midnight 
(EST)  for  the  prior  week's  acti\ity. 
Reports  submitted  are  processed  and 
compiled  into  the  "U.S.  Export  Sales  " 
Report  by  the  FAS  Export  Sales 
Reporting  staff  between  Tuesday  and 
publication  on  Thursday.  Any  changes 
to  published  data  must  be  reported  to 
FAS  for  corrective  action. 

Reference  Forms  The  following  three 
forms  will  be  posted  to  the  Internet  for 
reference  only.  They  will  permit  an 
exporter  to  review  information  and  data 
that  has  been  submitted  electronically 
for  a  specific  reporting  period.  No 
changes  mav  be  made  on  these  forms. 

(4)  List  of  FAS-97e-Report  of 
Optional  Origin  Sales  Records 
submitted. 

(5)  List  of  FAS  98e-Report  of  Export 
Sales  and  Exports  submitted. 

(6)  List  of  FAS-lOOe-Report  of 
Exports  for  Exporter's  Own  Acc:ount 
Records  submitted 

Alternative  Proposed  Electronic 
Method  for  Reporting  Export  Sales  of 
Certain  Beef 

Certain  exporters  who  are  required  to 
report  information  regarding  the 
marketing  of  beef  to  the  Agricultural 
marketing  Ser\'ice  (AMS)  pursuant  to  7 
CFR  part  59  (Livestock  Mandaton,' 


Reporting)  will  also  be  responsible  for 
reporting  weeklv  export  sales  to  FAS  for 
fresh,  chilled,  and  frozen  muscle  cuts  of 
beef,  AMS  has  pro\  idfd  a  iiifi  hanisin 
f(.)r  receiving  data  tlirou<_;li  ^iitiiiiissiDn  of 
ASCII  comma  delimited  fijis  h\ 
reporting  entities. 

In  view  of  this  reporting  (jption 
provided  by  AMS.  exporters  nf  certain 
beef  reporting  t(j  FAS  will  have  an 
option  to  e-mail  a  pre-defined  text  file 
containing  export  sales  data  dirertlv  to 
FAS,  This  file  will  contain  the  s.Hiif 
data  as  required  b\  OMB  ^pprmcd 
[hard  copv)  form  FAS-98  Rev   9-9h 
FAS  is  specifically  requesting  comments 
on  the  feasibility  of  this  option  and  its 
potential  use  b\  exporters,  particularly 
those  reporting  to  two  L'SDA  agencies. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberiy  Chisley. 
the  Agency  information  f  .ollection 
Coordinator,  at  (202)  720-2568. 

The  public  is  invited  to  submit 
comments  to  the  above  address 
regarding  the  use  f)f  electronic 
submission  of  export  sales  reports  for 
fresh,  chilled,  and  frozen  muscle  cuts  of 
beef,  all  other  reportable  commodities, 
or  any  other  aspect  of  thi*-  (  olledion  "f 
information  Comments  are  spec  ifu  alh 
invited  on;  ways  to  minimize  the 
burden  of  collection  on  those  required 
to  respond:  whether  the  proposed 
electronic  submission  program  is 
sufficient  for  the  proper  performant  e  of 
the  required  functions  of  FAS.  and  wavs 
to  enhance  the  quality,  utilitv ,  and 
clarity  of  proposed  electronic 
mechanisms  Comments  are  most  useful 
if  received  within  ,30  davs  of  public  ation 
of  the  Notice  and  Request  for 
Comments,  to  be  assured  of 
consideration.  All  comments  will  also 
become  a  matter  of  public  record. 
Persons  with  disabilities  who  require  an 
alternative  means  for  communication  of 
information  (Braille,  large  print, 
audiotape,  etc)  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD), 

.Sigtirii  n;  \S  ,i'-hington,  IX],  on  October  3, 
2001 

Mar>'  Chambliss, 

At-tirtf;  Administrator.  Foreign  Agricultural 
Sen  ice. 
FR  Dm    ()i^j=iS  (4  Filed  10-10-01;  8:45am) 
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DEPARTMENT  OF  AGRICULTURE 

Submisston  for  OMB  Review; 
Comment  Request 

()i  l',jl)fr  -J,  20111 

The  Department  ot  .'Sgruulture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMH  for 


review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulator],'  Affairs, 
Office  of  Management  and  Budget 
(OMBV  Washington,  0020503  and  to 
Departmental  Clearance  Office.  USDA, 
OCIO.  Mail  Stop  7602,  Washington,  DC 
20250-7602  Comments  regarding  these 
information  collections  are  best  assured 
of  havini:  tdnr  full  effect  if  received 
within  JU  dd\s  uf  this  notification. 
Copies  of  the  submission(s)  mav  be 
obtained  by  calling  (202)  720-6746 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displdvs  a  rurrently  valid  OMB  control 
number 

National  Agrn  ultural  Statistic:*)  Service 

Title:  2002  Census  of  Agriculture. 

OMB  Control  Number:  0535-0226. 

Summary'  of  Collection:  The  National 
Agricultural  Statistics  Service  (NASS)  is 
responsible  for  conducting  the  Census 
of  Agriculture  under  the  authority  of  the 
Censiiv   <\  \griculture  Act  of  1997, 
Public  Law  105-113.  The  Census  of 
Agriculture  is  required  by  law  every  five 
years  and  is  the  priman.'  source  of 
statistics  concerning  the  nations 
agricultural  industry'.  It  provides  the 
only  basis  of  consistent,  comparable 
data  for  each  county,  county  equivalent. 
inl  st.tti   :ii  '.1'  United  States  and  its 
uutiymg  ;;i--uidj  areas. 

Need  and  Use  of  the  Information:  The 
information  collected  will  ser\'e  as  the 
liM-  t   r  many  agriculturally-based 
de(  1-     [i~    1  he  data  collection  for  the 
censu.si  >  ul  agriculture  will  be 
conducted  primarily  by  mail-out/mail- 
back  procedures  and  direct  enumeration 
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methods  for  Guam,  the  US  Virgin 
Islands  and  Commonweahh  of  the 
Northern  Mariana  Islands,  Collecting 
this  information  less  frequently  wnuld 
hinder  Federal.  State,  and  local 
governments'  ahility  to  monitor  the  farm 
programs  and  environmental  regulations 
affecting  the  agricultural  economy 

Dcscnption  of  Respondents:  Farms; 
Individuals  or  households 

Wimber  of  Respondents.  3.312.500. 

Frequency  of  Responses:  Reporting: 
Other  (Everv  5  vears). 

Total  Rurden  Hours:  1.286.791 

Farm  Service  Agency 

Title:  Tobacco  .Marketing  Quotci>  dnd 
Price  Support  (7  CFR  parts  711.  723 
and  1464) 

OSIR  Control  Sumber  0560-0058 

Summary  of  Collection:  The  Tobaccn 
Marketing  Quota  Programs  are  regulated 
by  the  United  States  Department  of 
Agriculture  Tobacco  Marketing  Qu(jta 
Regulations  govern  the  establishment  of 
(1)  farm  acreage  allotments  and 
marketing  quotas.  (2)  the  issuance  of 
marketing  cards,  the  identification  of 
marketing  of  tobacco,  and  (3)  the 
collection  of  penalties,  eligibility  for 
price  support  and  requirements  on 
tobacco  dealers,  warehouse  operators, 
and  manufacturers  of  cigarettes  The 
Farm  Service  Agency  IFSA)  tries  to 
make  sure  that  producers  will  receive 
fair  prices  for  their  tobacco  This  is  done 
by  administering  the  tobacco  program 
through  the  use  of  marketing  quotas. 
which  balance  supply  and  demand  for 
tobacco  with  price  support  The 
Agricultural  .Adjustment  .Act  of  1938. 
and  the  .Agricultural  .Act  of  1949 
provides  the  statutory  authority  for  this 
information  collection  FS.A  will  colled 
information  using  several  forms 

Sefd  and  Use  of  the  Information-  FS.A 
will  collect  tobacco  reports  and 
financial  records  from  producers, 
owners  of  tobacco  allotments  and  quotas 
and  warehouse  operators  The 
information  is  used  by  the  tobacco 
industry  to  accomplish  its  goal  and 
objectives  If  the  information  is  not 
collected,  it  could  result  in  an 
ineffective  marketing  quota  program  and 
the  production  and  marketing  of  large 
amounts  of  excess  tobacco 

Description  of  Respondents:  Farm. 
Business  or  other-for-profit;  Individuals 
or  households;  Federal  Government 

\umber  of  Respondents:  361 ,000 

Frequency  of  Responses 
Recordkeeping;  Reporting:  On  occasion: 
WeekJv 

Total  Burden  Hours  1,534.091 


Farm  Service  Agency 

Title:  Sugar  Program. 


I 


OMB  Control  Number  0560-0138 


Sumiuiin.'  nt  Cullcction:  The  Federal 
.Agric:ultural  Improvement  and  Reform 
Act  of  1996  (1996  Act)  requires  cane 
sugar  refiners,  sugar  beet  processors, 
and  sui^artane  [irocessors  to  furnish  the 
,Se(Tetdr\'  of  ,Agru:iilture  with 
mf(jrmdtion  requir(;d  for  the  effective 
administration  of  the  program.  The 
Sugar  Program  provides  for  USDA  to 
make  loans  to  processors  of 
domesticallv  grown  sugarcane  at  18 
cents  per  pound  and  to  processors  of 
domesticallv  grown  sugar  beets  at  22.9 
cent  per  pound  for  refined  sugar  The 
F^irm  Service  .Agency  (FS.A)  will  collect 
information  using  several  forms. 

Seed  and  Use  of  the  Information  FS.A 
will  collect  information  to  effectively 
administer  the  Sugar  Program 
authorized  and  mandated  bv  Section 
1 56  of  the  1996  .Act.  FSA  will  use  the 
information  lo  prepare  mcmthh'  reports 
and  to  also  determine  the  adequacy  of 
the  amount  of  sugar,  syrups,  and 
molasses  to  be  imported  If  the 
collection  of  information  was  not 
conducted,  the  Set  retarv  could  not 
accurately  make  the  necessary 
determinations  and  estimates  required 
bv  the  various  statutes 

Description  of  Respondents:  Business 
or  other-for-profit;  Farm. 

Sumber  of  Respondents:  49. 

Frequency  of  Responses:  Reporting: 
Monthlv;  .Annually. 

Total  Burden  Hours:  18,429. 

Farm  Service  .Agency 

rayp.  Total  Qualitv  Svstems  Audit. 

OMB  Control  Sumber:  0560-.NE\V, 

Summon,'  of  Collection:  The  Total 
Qualitv  Svstem  Audit  (TQSA)  is  a  fee 
for  service  program  open  to  food 
processors  and  other  food  related 
manufacturers.  To  be  compliant  with 
TQS.A  standards  the  company  must 
conform  to  21  CFR  parts  110.  Current 
Good  Manufacturing  Practices,  and 
Federal  Acquisition  Regulation  subparts 
9  1.  Responsible  Prospective 
C(jntractors.  and  46  4.  Government 
Contract  Quality  Assurance.  A  TQSA 
team  has  been  (Organized  in  the  Farm 
Ser\ice  .Agencv  (FS.A)  from  personnel  in 
Commodity  Operations  and  the  Kansas 
City  Commodity  Office  The  TQSA  team 
coordinates  the  audit  with  the 
rr)mpany  s  management.  The  team 
makes  detailed  assessments  of  the 
companv  s  production  facilities, 
equipment,  and  procedures. 

Seed  and  Use  of  the  Information:  FSA 
will  r:ollect  information  using  forms 
KD-lTQ,  Total  Quality  Systems  Audit- 
Audit  Summary,  and  KC-3TQ,  Total 
Qualitv  Systems  .Audit-Cojrective 
.Action  Request  (CAR).  FSA  will  collect 
records  pertaining  to  organization, 
production,  work  procedures,  quality 


testing,  shipping,  sub-supplier, 
certifications,  proof  of  U,S.  origin,  and 
all  USDA  contract  documents.  The 
information  will  be  used  to  determine 
the  eligibility  for  and  awarding  of 
contracts. 

Description  of  Respondents:  Business 
or  other-for-profit:  Not-for-profit 
institutions;  State,  local,  and  tribal 
government. 

Sumber  of  Respondents:  250. 

Frequency  of  Responses: . 
Recordkeeping;  Reporting:  Quarterly: 
Semi-annually;  Annually;  Other  (bi- 
monthly). 

Total  Burden  Hours:  250 

Rural  Development 

Title:  Rural  Empowerment  Zones  and 
Enterprise  Communities  (Application 
Piocess). 

OMB  Control  Sumber:  0570-0026. 

Summary  of  Collection:  The 
Communitv  Renewal  Tax  Relieve  Act  of 
2000  (Pub.  L.  106-554)  authorized  the 
Secretary  of  Department  of  Agriculture 
(USDA)  to  designate  two  more  rural 
empowerment  zones  (Round  III).  The 
Empowerment  Zone  Program  represents 
a  holistic  approach  to  the  problems  of 
distressed  rural  and  urban  communities. 
It  emphasizes  a  bottom-up  community 
based  strategy  rather  than  the  traditional 
top-down  approach.  The  strategy 
addresses  an  economic,  human, 
community,  physical  de\elopment 
problems  and  opportunities  in  a 
comprehensive  fashion.  This  program  is 
intended  to  combine  resources  of  the 
Federal  Government  with  state  and  local 
governments,  educational  institutions 
and  the  private  and  non  profit  sectors  to 
implement  community-developed 
strategic  plans  for  community  and 
economic  development. 

Seed  and  Use  of  the  Information:  RD 
will  collect  information  on  poverty  by 
census  tract,  unemployment  and 
economic/social  distress,  overall 
population  by  tract,  and  geographic  data 
as  to  size  and  configuration  from 
applicants  as  a  means  of  evaluating  and 
selecting  potential  empowerment  zones 
and  enterprise  communities.  This 
information  is  used  as  part  of  the  review 
and  designation  process  for  selecting  the 
empowerment  zone  and  enterprise 
communities  designees  and  is  a  one- 
time process. 

Description  of  Respondents:  State, 
local,  or  tribal  government. 

Sumber  of  Respondents:  60. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Tofay  Burden  Hours:  3,000. 

Rural  Development 

Title:  Rural  Empowerment  Zones  and 
Enterprise  Communities  (Ongoing 
Reporting  Requirements). 
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OMB  Control  Xumfjer:  0570-0027. 

Summan,'  of  Collection:  The 
Communitv  Renewal  Tax  Relip\'f  Act  oi 
2000  (Puh.L.  106-5,54)  aullinrized  the 
Secretan'  of  Department  of  Agriculture 
(USDA)  to  designate  two  more  rural 
empowerment  zones  (Round  HI)  The 
requirements  imposed  h\  the 
iuiplementing  regulations  for  the 
empowerment  zone  program: 
application  data,  ongoing  reporting  data 
and  grant  program  data.  The 
Empowerment  Zone  Program  represents 
a  holistic  approach  to  the  prohlems  of 
distressed  rural  and  urban  communities. 
It  emphasizes  a  botf(mi-up  communitv 
based  strategy  rather  than  the  traditional 
tup-down  approach  The  strateg\ 
addresses  an  economic,  human. 
community,  physi(;al  development 
problem-^  and  opportunities  in  a 
( (imprehensixc  fashion  This  program  is 
intended  to  combine  rescjurces  of  the 
Federal  CwAi-rnment  with  State  and 
local  go\ernm<-nts.  e'duc  ational 
institutions  and  flie  prn.ite  ,;nd  no.i- 
piofit  sectors  to  implement  (:omnuinit\- 
de\eloped  strategic  plans  for 
community  and  economic  deNelopnieiit 

.Wed  and  Vsr  of  the  Information: 
Once  selected,  the  designees'  progress  is 
nifmitored  through  pt^riodic  re\iews  of 
the  data  i,  olle,  ted   Tlie  data  for  periodic 
reports  c  onsi^t  of  .i  short  narratix''  of 
progress  by  the  designee  and  individual 
progress  reports  on  each  project  that 
they  have  specified  in  their 
implementation  plans.  These  [jeriodic 
re\iews  provide  the  basis  for  I'SDA  to 
continue  or  re\oke  a  designation  during 
the  life  of  the  federal  program 

Df^scription  of  Rpspondents  State, 
local,  or  tribal  government, 

S'umbtT  uf  Rp'iponrlfnts:  59, 

Frequency  o/7?p.s/;o/i,sps   Reporting: 
Semi-annually:  Annually;  Other 
(Requests  for  grant  advances). 

Total  Burden  Hours:  1.382. 

Rural  Utilities  Service 

Title:  7  CFR  1777.  Section  306C  Water 
&  Waste  Disposal  (WWD)  Loans  & 
Grants. 

OMB  Control  Suwher:  0572-0109 
Summon'  of  Collection:  Section  306C 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U,S,C,  192f)c) 
authorizes  the  Rural  Utilities  Service  to 
make  loans  and  grants  to  low  income 
rural  communities  whose  residents  face 
significant  health  risks.  These 
communities  do  not  have  access  to  or 
are  not  served  by  adequate  affordable 
water  supply  systems  or  waste  disposal 
facilities.  Loans  and  grants  will  be 
available  to  provide  water  and  waste 
disposal  facilities  and  services  to  these 
communities. 


Seed  and  L[se  of  the  Infornuitmn 
Eligible  applicants  submit  an 
application  package  and  other 
information  to  Rural  De\elopment  field 
offices  to  develnp  or  inijirove 
community  water  and  waste  disposal 
s\stems  In  one  percent  of  the  cases  an 
applicant  will  use  the  iunds  to  enable 
indi\  idudls  to  i  onnec  l  to  the  applicant's 
system  or  inipro\  e  residences  to  use  the 
water  or  \\  aste  disposal  system.  In  this 
situation,  an  rfp()lic.ant  will  make  loans 
and  grants  to  iii(ii\iduals  -ind  the 
applicant  will  .submit  an 
implementation  plan,  memorandum  of 
agreement  and  use  oi  funds  ri'[)ort. 

Dt'Srnption  of  Fiespondent^^   Not-for- 
profit  institutions:  Indn  iduaK  or 
households. 

Xumher  of  Rei,pondents:  1. 

F^f'qu^'ncv  of  Responses:  Reporting: 
Annually 

Tntiil  Burdrn  Hours:  9. 

Rural  Housing  Service 

Titlf  7  (PR  1930-C.  Management  and 
,supi'r\  isiiin  of  Multiple  Family  Housing 
BorriiWtTs  <ind  (irant  Recipients. 

(^MB  Control  Sumber  0575-0033. 

Suninuin-  "( Collection:  The  Rural 
House  Ser\  11 1'  iRHS)  is  authorized 
under  sections  5  14-  '  1  ii  ind  521  of  title 
\'  of  the  Housing  .\.  t  -  i  1949.  as 
amended  to  provide  loans  and  grants  to 
eligible  recipients  for  the  development 
of  rural  rental  housing.  Such  multiple 
family  housing  proj(His  are  intended  to 
meet  the  housing  needs  of  persons  or 
families  having  very  low  to  moderate 
incomes,  senior  citizens,  the 
handu.apped  or  disabled,  and  domestic 
farm  laborers  RHS  has  the 
responsibilitv  of  assuring  the  public  that 
th(^  housing  project  financ  ed  are 
managed  and  operated  as  mandated  by 
(Congress  and  die  operated  as 
economically  as  possible. 

\eed  and  I  'se  of  the  Information: 
RHS  will  c:ollect  financial  inforination 
to  identif\  distressed  pro[)erties. 
portfolio  management  trends  and 
potential  problems  before  they  become 
loan  delinquencies,  unpaid  operation 
expenses,  or  high  \acanc\  rates 

In  addition,  tne  information  pro\  ideii 
is  intended  to  verifv  whether  or  not  the 
borrower  is  complying  with  the  terms 
and  conditions  of  loan,  grant,  and  or 
subsidy  agreements.  This  information  is 
used  by  RHS  to  monitor  the 
management  of  the  projects  and  to 
conduct  compliance  re\  iews   Failure  by 
RHS  to  monitor  progress  of  borrowers 
could  lead  to  noncompliance  w  ith 
statutor\'  intent  in  some  instances  and 
financial  default  in  others 

Description  of  Respondents  Business 
or  other  for-profit;  Not-for-profit 
institutions:  State,  local,  or  tribal 


governiii'Mi:  Farms;  Individuals  or 
housctiulds. 

Number  of  Respondents:  538.200, 

Frequency  of  Responses: 
Recordkeeping;  Repmling:  Monthly; 
Quarterlv;  Annuallv;  On  occasion. 

Totn!  Piird""  H-virs:  2.143.740. 

Rural  Housing  Service 

Title:  7  CFR  1944-L.  Tenant 
Grievance  and  Appeals  Procedure. 

OMB  Control  Sumber:  0575-0046. 

Summon-  of  Collection:  The  Rural 
Housing  Ser\'ice  (RHS)  is  authorized, 
under  sections  514.  515,  and  521  of  the 
Housing  Act  of  1949.  to  provide  loans 
and  grants  to  eligible  recipients  of  th* 
development  of  rural  rental/cooperative 
and  labor  housing.  Such  multiple  family 
housing  projects  are  intended  to  meet 
the  housing  needs  of  persons  or  families 
who  have  moderate,  low-  and  ver>'-low 
incomes,  senior  citizens,  the 
handicapped  and  domestic  farm 
laborers.  RHS  is  responsible  for  assuring 
the  public  that  the  housing  projects 
financed  are  managed  and  operated  as 
mandated  by  Congress.  For  this  reason, 
the  Agency  implemented  a  grievance 
and  appeals  procedure  on  October  27. 
1980.  for  tenants,  members  and 
applicants  for  occupancy  in  multiple 
family  housing  financed  by  RHS,  The 
procedure  requires  certain  information 
to  be  collected  w  henever  a  tenant 
wishes  to  appeal  adverse  actions  by 
owners/managers  of  multi-family 
housing  project  financed  by  RHS, 

iVeed  and  Use  of  the  Information:  The 
information  collected  is  used  to  notify 
tenants  of  the  reasons  for  the  adverse 
actions  and  to  ascertain  the  viewpoint  of 
the  tenant.  The  information  is  used  in 
the  course  of  tn'ing  to  resolve  the 
grievance.  The  consequence  of  not 
collecting  the  information  is  that 
tenants,  members  or  applicants  would 
not  be  able  to  exer(:;ise  their  rights 
provided  by  the  Tenant  Grievance 
Appeals  procedure. 

Description  of  Respondents:  Business 
or  for-profit. 

Sumber  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

T  i/rj/  Burden  Hours:  82. 

Rural  Housing  Ser>'ice 

Title.  7  CFR  IHUb-A.  'Real  Property 
Insurance". 

OMB  Control  Number:  0575-0087. 

Summary  of  Collection:  The  Rural 
Housing  .Service  (RHS)  Multi-Family 
Housing  (MFH)  program  is  administered 
under  the  provisions  of  the  Housing  Act 
of  1949  and  Sections  303(c),  and  321(b) 
of  the  consolidated  Farm  and  Rural 
Developmeii!  .\(  t  (CONACT).  The  Farm 
Ser\ire  .\yeni  \  [FS.^'  and  MFH  of  the 


I 


51926 


Federal  Register/ Vol.  66,  No.  197 /Thursday,  October  11,  2001 /Notices 


RHS  currently  share  this  regulation  The 
regulation  governs  the  servicing  of 
property  insurance  on  buildings  and 
land  securing  the  interest  of  RHS  or  FSA 
in  connection  with  an  FSA  Farm  Loan 
Program  or  RHS  MFH  loan.  The 
information  collected  pertains  to  the 
verification  of  insurance  on  property 
securing  Agency  loans.  The  information 
required  is  submitted  by  FSA  or  FHS 
borrowers  to  agency  offices  It  is 
necessarv-  to  protect  the  government 
from  losses  due  to  weather,  natural 
disasters,  or  fire  and  ensure  that  loan 
applicants  meet  the  Acts  loan  making 
requirements  of  hazard  insurance 

S'eed  and  Use  of  the  Information 
RHS  MFH  collects  information  from 
borrowers  documenting  that  they  have 
sufficient  insurance  on  their  property 
that  would  repair  or  replace  the 
valuable  structures  on  the  property 
should  it  be  damaged.  This  protects  the 
Government  from  losses  due  to  weather. 
natural  disasters  or  fire 

D^scnption  of  Respondents: 
Individuals  or  households;  Farms: 
Business  or  for-profit. 

\'umf)er  of  Respondents:  5.365. 

Frpquenrv  of  Responses:  Reporting; 
On  occasion. 

Total  Burden  Hnufi  4.895. 

Rural  Housing  Service 

Tith  RD  m51-65.  ■Customer 
Initiat'^d  Pavments  (CIP)"  and  RD  1951- 
66,  "FedVVire  Worksheet" 

0MB  Control  Xumber.  05r5-NEVV 

Summary-  of  Collection:  Currently. 
Rural  Development  has  expanded  its 
use  of  electronic  methods  for  receiving 
and  processing  loan  payments  and 
collections  These  eler.tronir  crillertion 
methods  include  Preauthorized  Debits 
(PAD),  Customer  Initiated  Payments 
(CIP),  and  FedVVire  and  provide  the 
borrower  the  abilitv  to  submit  their  loan 
payments  the  dav  prior  to.  or  the  day  of 
their  installment  due  date  To 
administer  these  electronic  payment 
methods.  Rural  Development  (RD)  must 
collect  the  borrower's  financial 
institution  routing  information 

\'eed  and  Use  of  the  Information: 
Rural  Development  (RD)  will  request 
that  borrowers  make  pavments 
electronicallv  via  PAD.  CIP  or  FedWire. 
RD  will  use  approved  agency  forms  for 
collecting  financial  institution  routing 
information.  If  the  information  were  not 
collected.  RD  would  be  unable  to  collect 
load  payments  electronically 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  State,  local,  or  tribal  government 

Xumber  of  Respondents  HOO 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  100. 


Agricultural  Marketing  Service 

Title:  Customer  Service  Survey  for 
LSDA — Donated  Food  Products. 

UMB  Control  Sumber:  0581-0182. 

Summary  of  Collection:  Each  year  the 
.\gncultural  Marketing  Service  (AMS) 
procures  about  S700  million  dollars  of 
poultrv.  livestock,  fruit,  and  vegetable 
products  for  the  school  lunch  and  other 
domestic  feeding  programs  under 
authority  of  7  CFR  250.  Regulations  for 
the  Donation  of  Food  for  Use  in  the 
L'nitod  States,  its  Territories  and 
possessions  and  areas  under  its 
lunsdictiori  To  maintain  and  improve 
the  qualitv  of  these  products.  AMS  has 
sought  to  make  this  process  more 
customer-driven  and  therefore  is 
seeking  opinions  from  the  users  of  these 
products.  AMS  will  use  AMS-11, 
"Customer  Opinion  Postcard",  to  collect 
information.  Customers  that  use  USDA- 
procured  commodities  to  prepare  and 
serve  meals  retrieve  these  cards  from  the 
boxes  and  use  them  to  rate  their 
perception  of  product  flavor,  te.xture, 
and  appearance  as  well  as  overall 
satisfaction. 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  on  the 
product  type,  production  lot,  and 
identify  the  location  and  type  of  facility 
in  which  the  product  was  served.  USDA 
program  managers  will  use  survey 
responses  to  maintain  and  improve 
product  quality  through  the  revision  of 
USDA  commodity  specifications  and 
follow-up  action  with  producers  of 
designated  production  lots. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Not-for- 
profit  institutions. 

Number  of  Respondents:  8,400 

Frequency  of  Responses:  Reporting; 
On  occasion, 

Tntal  Burden  Hours:  700. 

Food  and  Nutrition  Service 

Title:  ,\nnual  Report  of  State  Revenue 
Matching 

OMR  Control  Number:  O5B4-O075. 

Summary  of  Collection:  The  National 
Sc:hocil  Lunch  Program  is  mandated  by 
the  National  School  Lunch  Act.  42 
U.S.C.  1751  and  the  Child  Nutrition  Act 
of  1966,  42  U,S.C.  1771.  The  Food  and 
Nutrition  Service  (FNS)  administer  the 
National  School  Lunch  Program.  I'nder 
the  program.  States  are  required  to 
match  30  percent  (or  a  lesser  percent 
based  on  per  capital  income)  cjf  the 
Federal  funds  made  available  for  the 
School  Lunch  Program.  Annually,  the 
.State  agencies  are  required  to  report  to 
P'NS  the  total  funds  used  in  order  to 
receive  Federal  rcMmhursement  for 
meals  served  to  eligible  participants. 

Need  and  Use  of  the  Information:  The 
information  collected  allows  FNS  to 


monitor  State  compliance  with  the 
revenue  matching  requirement.  Without 
the  information,  States  may  receive 
Federal  funds,  which  are  not  warranted. 
Monitoring  the  matching  of  State  funds 
is  essential  to  preventing  fraud,  waste, 
and  abuse  in  the  National  School  Lunch 
Program. 

Description  of  Respondents:  State, 
local,  or  tribal  government 

Number  of  Respondents:  54. 

Frequency  of  Responses:  Reporting: 
Annually 

Total  Burden  Hours:  4,320, 

Food  and  Nutrition  Service 

Title:  Issuance  Reconciliation  Report; 
FNS-^6. 

OMB  Control  Number:  0584-0080 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977  (the  Act)  at  Section 
7(d)  requires  State  agencies  to  report  on 
Food  Stamp  Program  issuance  not  less 
than  monthly.  The  Food  and  Nutrition 
Service  (FNS).  on  behalf  of  the  Secretars' 
of  Agriculture,  administers  the  Food 
Stamp  Program  through  State  agencies 
These  State  agencies  are  accountable  for 
issuance  and  control  of  food  stamp 
coupons.  Accordingly.  States  are  liable 
to  USDA  for  any  financial  losses 
involved  in  the  acceptance,  storage,  and 
issuance  of  food  stamp  coupons. 
Information  is  required  from  State 
agencies  on  wrongfully  issued  benefits 
including  undocumented  issuances,  and 
returned  benefits,  stolen  and  transacted 
accountable  issuance  documents, 
replacement  benefits,  and  obligations 
from  the  exchange  of  food  stamp 
coupons  for  any  reason 

Need  and  I  'se  of  the  Information:  FNS 
provides  the  FNS-46  form.  Issuance 
Reconciliation  Report.  Un  State  agencies 
to  use  in  reporting  reconciliation  results 
from  analysis  of  the  benefit  issuances 
for  all  issuance  with  the  record-fnr- 
issuance  file.  FNS  uses  this  information 
to  assess  liability  and  to  determine 
billing  amounts. 

Description  of  Respondents:  State, 
local,  or  tribal  government. 

Number  of  Respondents:  234. 

Frequency  of  Responses:  Reporting: 
Monthlv. 

Total  Burden  Hours:  22.416. 

Forest  Service 

Title:  Health  Screen  Questionnaire. 

UMB  Control  Number:  0596-NE\V. 

Summon,'  of  Collection:  The 
Protection  Act  of  1922  (16  U.S.C.  594) 
authorizes  the  Forest  Service  to  fight 
fires  on  National  Forest  System  lands. 
Individuals  must  complete  the  Health 
Screening  Questionnaire  (HSQ)  when 
seeking  employment  as  a  new  firefighter 
with  the  Forest  Service  or  recertification 
as  a  Forest  Service  firefighter.  Potential 
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applicants  arp  to  complete  forms  FS- 
.5100-30  and  FS-5100-31.  which  are 
necessary  to  obtain  their  health 
screening  information 

\erd  and  I'st-  of  the  Inlormation-  FS 
will  collect  information  t(j  lieti'rmine 
whether  an  individual  being  considered 
for  a  position  in  Wildland  Firefighting 
can  carr\'  out  those  duties  in  a  mann>'r 
that  will  not  place  the  candidate  uruiuh 
at  risk  due  to  inadequate  physical 
fitness  and  health   If  the  information  is 
not  collected,  the  Go\ernments  liabilitv 
risk  is  high,  special  needs  of  one 
induidual  may  not  be  known,  or  the 
screening  of  an  applicant's  physical 
suitability  would  be  greatly  inhibited 

Dpsiription  of  Rpspondt^nts 
Indi\iduals  or  households:  Federal  ' 

Government 

Xuniher  o1  Respondents  I.t.OOO. 

Frequem  V  nt  Responses  Reporting: 
Annually 

Total  Burden  Hours   I2,S0 

Economic  Research  Service 

Title:  Direct  Certification  and  Its 
impac:t  on  Errors  in  the  National  Sc  hool 
Lunch  Program. 

OMB  Control  Sumber  05.3t>-NE\V. 

Summary  of  Collection:  The  National 
School  Lunch  (NSLP)  provides  federal 
financial  assistance  and  cfimmodities  to 
schools  ser\'ing  lunches  that  meet 
required  nutrition  standards  Children 
living  in  families  whose  incomes  are 
1  30  percent  or  less  of  the  p(jver1\  level 
qualify  for  free  meals:  those  living  in 
families  whose  incomes  are  between 
130  and  185  percent  of  the  povertv  level 
qualify-  for  reduced-price  meals  All 
other  children  pay  "full  price"  for 
meals,  although  full-price  lunches  are 
also  federally  subsidized.  Direct 
certification  was  introduced  in  the  earlv 
1900s  and  has  expanded  since  then 
Under  direct  certification,  information 
transferred  directly  between  food 
stamps  or  welfare  agenc:ies  and  schools 
is  used  to  "directly  certif\  "  for  free 
meals  students  whose  families  are 
receiving  cash  welfare,  food  stamps,  or 
assistance  from  I'SDA  food  distribution 
programs  on  Indian  reservations, 
without  requiring  these  students  to 
complete  applications.  The  Economic 
Research  Service  (ERS)  is  conducting  a 
study  to  get  information  about  the 
policy  of  direct  certification  in  the 
NSLP,  certification  error  rates  and  the 
impact  of  direct  certification  on  rates  of 
error,  certification,  and  participation. 

S'eed  and  L'se  of  the  Information:  ERS 
will  collect  information  to  determine 
the  extent  to  which  direct  certification 
is  meeting  the  objectives  of  controlling 
administrative  costs  and  facilitating 
program  access  for  eligible  children  and 
whether  direct  certification  has 


adversely  influen(,ed  the  iih|fcli\e  oi 
providing  program  heni'fits  only  to 
those  children  who  qualify.  ERS  will  get 
valuable  infoimation  on  the  extent  to 
\\  hich  dire(  t  certification  leads  to 
increas(!s  in  overall  levels  fil 
certification  for  free  or  reduced-price 
meals  and  partic:ipation  in  the  NSLP. 
Without  the  information,  it  would  be 
difficult  for  LSDA  to  assess  whether 
future  changes  in  the  policy  of  direct 
certification  is  warranted. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  local,  or  tribal 
government. 

Sumber  of  Respondents:  1350. 

Freipiencv  of  Responses:  Reporting: 
Othei  (one-time). 

Tottil  Burden  Hours:  2700. 

Food  and  Nutrition  Senice 

Title  Kepav  ment  Demand  and 
Program  Disqualification 

OMB  Control  Number:  0584-0492. 

Summary  of  Collection:  in  conjuction 
with  the  Food  Stamp  Act  of  1977.  the 
Food  and  Nutrition  Servn  e   F\'^ 
implements  regulatinns  ttia!  jimx  ide 
requirements  for  food  stamp  household 
application,  certfication.  and  continued 
eligibility  for  food  stamp  benefits. 
Occasionally.  FNS  must  initiate 
collection  action  for  repayment  of 
overissued  benefits  resulting  from 
inadvertent  household  and  State  agencv 
overissuant  es.  and  overissuances  due  to 
intentional  program  vujlations. 
Information  is  collected  in  these 
instances  through  the  appropriate  State 
agency  to  document  the  r  laim  nf 
overissuance  and  initiate  repav  uuiit. 

Seed  and  l'se  of  the  Intormatum: 
State  agencv  personnel  will  < ollect  the 
information  from  iinin  iduals  coIUh  ting 
food  stamp  benefits   The  State  agencies 
must  maintain  all  records  associated 
with  this  (  oUection  for  a  period  of  three 
years  so  that  FNS  can  review 
documentation  during  compliance 
reviews  and  other  audits.  Without 
approval  of  this  information  collection, 
FNS  would  not  be  able  to  correct 
ac:cidental  or  fraudulent  o\erpa\inent 
errors  in  the  Food  Stamp  Program 

Description  of  Respondents  State, 
local,  and  tribal  government. 
Individuals  or  households 

Number  of  Respondents:  676,053. 

Frequency  of  Responses- 
Reccjrdkeeping:  Reporting  <  )n  occasion. 

Total  Burden  Hours   lhJ,5h() 

Animal  and  Plant  Health  Inspection 
Service 

Title:  9  (~FK  7.'>  ( ioinniunicable 
Diseases  in  Horses 

OMB  Control  Sumber  (1.574-0127. 

Summary-  of  Collet  tion:  Sections  111. 
114. 114a, 114-1, 115, 120, 125, 126, 


134a,  134c,  134f,  and  134g  (title  21 
use.)  authorizes  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  equine  infectious 
anemia  (ElA)  and  to  manage  exotic 
diseases  such  as  contagious  equine 
metritis  and  other  foreign  animal 
diseases.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  \'eterinar\- 
Services  is  responsible  for  administering 
these  and  other  regulations  intended  to 
ensure  that  horses  affected  with  EIA  are 
moved  interstate  in  a  way  that  does  not 
endanger  the  health  of  the  U.S.  equine 
population. 

Need  and  Use  of  the  Information:  The 
information  collected  from  forms. 
APHIS  VS  10-11.  Equine  Infectious 
Anemia  Laborator\  Test  and  10-12, 
Equine  Infectious  Anemia  Supplemental 
Investigation  will  be  used  to  prevent  the 
spread  of  equine  infectious  anemia. 
Without  the  information  it  would  be 
impossible  for  APHIS  to  effectively 
regulate  the  interstate  movement  of 
horses  infected  with  EIA. 

Description  of  Respondents: 
Individuals  or  households:  Farms; 
Business  or  other  for-profit;  State,  local 
and  tribal  government. 

Number  of  Respondents:  10.053. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion 

Total  Burden  Hours:  98,156. 

Farm  Servu  e  .Vycm  v 

Title:  7  CFR  1910-A.  Receiving  and 
Processing  Applications, 

OMB  Control  Number:  0560-01 78. 

Summarv  of  Collection:  Section  302  (7 
U.S.C.  1922)  of  the  Consohdated  Farm 
and  Rural  Development  Act  (CONACT) 
provides  that  "the  Secretary  is 
authorized  to  make  and  insure  loans 
under  this  title  to  farmers  and  ranchers 
*    *    *"  Section  339  (7  U.S.C.  1989)  of 
the  CONACT  further  provides  "the 
Secretarv  is  authorized  to  make  such 
rules  and  regulations,  prescribe  the 
f<  rii!^  and  conditions  for  making  and 
insurmg  loans,  security  instruments  and 
agreements,  except  as  otherwise 
vp4M  ifieii  herein,  and  make  such 
(it  l''i;at  i'  n-  of  authority  as  he  deems 
necessary  to  carrv'  out  this  title,"  The 
Farm  Service  Agency  (FSA)  has  issued 
n  t:iil  itums  through  the  Federal  Register 
I  I   1  •  s-.  to  implement  the  making  and 
^'  i\  II  ing  of  direct  loans  in  chapter  18  of 
the  Code  of  Federal  Regulations,  These 
regulations  establish  the  information 
collections  necessarv  for  FSA  to  make 
and  service  direct  loans.  These  loans 
include  Operating,  Farm  Ownership. 
Soil  and  Water.  Softwood  Timber 
Production,  Emergency,  Economic 
Emergency.  Economic  Opportunity, 
Recreation,  and  Rural  Housing  loans  for 
Farm  Service  Buildings 
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Seed  and  use  of  the  Information  FSA 
will  collect  information  u.^ing  lodn 
applications  to  determine  elioibilitv  ami 
financial  feasibilitv  from  respondents 
requests  for  loans  Th«'  information  is 
required  to  insure  that  FSA  provides 
d>sistance  to  applicants  who  have 
reasonable  prospects  of  repaving  the 
government  and  meet  statutory,' 
eligibilitv  requirements. 

Description  of  Respondents:  Farm: 
Individuals  or  households;  Business  or 
other-for-profit:  Federal  Government, 

Sumber  of  Respondents  34, 970 

Frequency  of  Responses  Reporting 
Other  (eligibilitv). 

Total  Burden  Hours:  1 19.4 12. 

Sondra  ,'\.  Blakey, 

DeucrtiufnU)!  Information  Clearance  Officer. 
IFK  Uoc.  01-25531  Filed  10-10-01;  8:45  am] 

WLUNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Forestry  Advisory  Council  Meeting 

AGENCY:  Cooperative  State  Research, 
Education,  and  E.xtension  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisorv  Committee  Act.  5 
I"  S  C  App,.  the  L'nited  States 
Department  of  .Agriculture  (L'SD.A) 
announces  a  meeting  of  the  Forestrv 
Research  .Advisorv  Council 
SUPPLEMENTARY  INFORMATION:  Section 
1441(c)  of  the  .Agriculture  and  Food  .Act 
of  1981  requires  the  establishment  of  the 
Forestn,-  Research  .Advisorv  Council 
(FRAC)  to  provide  advice  to  the 
Secretary-  of  .Agriculture  on 
accomplishing  efficientlv  the  purposes 
of  the  Act  of  October  10.' 1962  (16  US  C. 
582a,  et  seq).  icnown  as  the  Mclntire- 
Stennis  Act  of  1962  The  Council  also 
provides  advice  related  to  the  Forest 
Service  research  program,  authorized  by 
the  Forest  and  Rangeland  Resources 
Research  .Act  of  1978  (Pub.  L.  95-307, 
92  Stat.  353,  as  amended;  16  U.S.C. 
1600  (note))  The  Council  is  composed 
of  18  voting  members  from  Federal  and 
state  agencies,  forest  industry',  forestry 
schools  and  state  agricultural 
experiment  stations,  and  volunteer 
public  groups. 

The  purposes  of  the  meeting  are  (aj  to 
hear  reports  from  the  Forest  Service 
(USDA),  the  Cooperative  State  Research. 
Education  and  Extension  Service 
(USDA),  forest  industries,  and  the 
National  Association  of  ProfessionaJ 
Forestry  Schools  and  Colleges,  and  (b) 
to  formulate  advice  on  Federal  and  state 


forestrv  researr  h  fur  the  Secretary  of 
.Agriculture. 

Dates  and  Location:  The  Council  will 
meet  on  December  10.  2001.  from  8:.30 
a.m.  to  4  p.m..  and  on  December  11. 
2001,  from  8:30  a.m.  to  12  noon  in  the 
Plant  and  Animal  Systems  conference 
room  (room  3455)  of  the  Waterfront 
Centre  located  at  800  9th  Street.  SW., 
Washington.  DC  20024  A  complete 
agenda  will  be  available  prior  to  the 
meeting.  To  request  a  copy  of  the 
agenda  call  Dr.  Catalino  A.  Blanche. 
FR.AC  Coordinator,  at  (202)  401-4190. 
or  fax  your  request  at  (202)  401-1706.  or 
e-mail  cblanche@reeusda.gov. 

Co/n/nenfs;  The  public  mav  file 
written  comments  before  or  after  the 
meeting  to  the  FRAC  Coordinator.  All 
statements  will  become  a  part  of  the 
official  records  of  the  Forestry  Research 
Advisory  Council  and  will  b*^  kept  on 
file  for  public  review  in  the  FR,AC 
Coordinator's  office,  Room  3413, 
Waterfr(jnt  Centre  800  9th  Street,  SW  , 
WashinE;tr)n.  DC  20024 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Catalino  ,A.  Blan<  he.  FR.AC  Coordinator. 
Stop  2210.  1400  Independence  .Avenue. 
SW..  Washington.  DC  20250;  phone 
(2021  401-4190;  fax  (202)  401-1706. 

Done  at  Washington,  DC  this  27th  day  of 
September.  2001. 

Joseph  |.  Jen, 

Under  Secretary.  Research.  Education,  and 
Ecomomics. 

!FR  Dor  01-25.T'10  Filed  10-10-Ul:  0:45  dmj 

BILUNG  COOe  3410-22-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Provincial 

Advisorv  Committee  (PAC)  will  meet  in 
Fireside  Room  9,  of  the  Hatfield  Marine 
Sciences  Center,  on  Marine  Sciences 
Drive.  Newport,  Oregon,  on  October  25, 
2001   The  meeting  will  begin  at  9  a.m. 
.Agenda  items  will  include:  the  Florence 
Riparian  Restoration/ Fish  Enhancement 
Project:  BLM  Riparian/Fisheries 
Projects;  Collaborative  Forest 
Planning— The  LSR267  Restoration 
Project  Interim  Program;  2001 
Implementation  Monitoring:  County 
Payments  Update:  and  Round  Robin 
Information  Sharing  .A  fifteen-minute 
public  comment  period  is  scheduled  at 
1  p  m.  The  committee  welcomes  the 
publics'  written  comments  on 
committee  business  at  any  time.  The 


meeting  should  end  around  2:30  p.m. 
Interested  citizens  are  encouraged  to 
attend. 

Lunch  will  be  catered  by  Angell  (ob 
Corps.  The  menu  includes  salmon, 
vegetable  lasagna,  salad,  bread,  dessert, 
and  coffee,  tea,  or  juice.  The  cost  is  87 
per  person.  Please  contact  Dale 
Edwards,  at  541/750-7010  or  e-mail  him 
at  daedwards@fs.fed. us  if  you  would 
like  the  lunch. 

FOR  FURTHER  INFORMATION  CONTACT:  loni 
Quarnstrom,  Public  Affairs  Specialist. 
Siuslaw  National  Forest,  541/750-7075 
or  write  to  Forest  Supervisor,  Siuslaw 
National  Forest,  P.O.  Box  1148, 
Corvallis.  OR  97339. 

Dated,  October  1.  2001, 
Gloria  D.  Brown, 
Forest  Supervisor. 

(FR  Dot:  01-2554.3  FilpH  10-10-01;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Foreign-Trade  Zone  (FTZ) 
Application. 

Agencv  Form  Number:  N/.A. 

OMB  Number:  0625-0139. 

Tyj>e  of  Request:  Regular  Submission. 

Estimated  Burden:  9,314  hours. 

Estimated  Number  of  Applicants:  100. 

Est.  Avg.  Hours  Per  Application:  20- 
120  hours  (depending  on  the  type  of 
application). 

Needs  and  Uses:  The  Foreign  Trade 
Zones  Application  is  the  vehicle  by 
which  individual  firms  or  organizations 
apply  for  foreign-trade  zone  (FTZ) 
status,  for  subzone  status,  or  for 
expansion  of  an  existing  zone.  The  FTZ 
Act  and  Regulations  require  that  an 
application  with  a  description  of  the 
proposed  project  be  made  to  the  FTZ 
Board  (19  U.S.C.  81b  and  81f:  15  CFR 
400.24-26)  before  a  license  can  be 
issued  or  a  zone  can  be  expanded.  The 
Act  and  Regulations  require  that 
applications  contain  detailed 
information  on  facilities,  financing, 
operational  plans,  proposed 
manufacturing  operations,  need,  and 
economic  impact.  Manufacturing 
activity  in  zones,  which  is  primarily 
conducted  in  subzones,  can  involve 
issues  related  to  domestic  industry  and 
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trade  policy  impact,  Such  applications 
must  include  specific  information  on 
the  Customs-tariff  related  savings  that 
result  from  zone  procedures  and  the 
economic  consequences  of  permitting 
such  savings.  The  FTZ  Board  needs 
complete  and  accurate  information  on 
the  proposed  operation  and  its 
economic  effects  because  the  Act  and 
Regulations  authorize  the  Board  to 
restrict  or  prohibit  operations  that  are 
detrimental  to  the  public  interest. 

Affected  Public:  State,  local,  or  tribal 
governments  or  not-for-profit 
institutions  applying  for  foreign  trade 
zone  status,  for  subzone  status,  or  for 
modification  of  e.xisting  status. 

Frequency:  On  occasion. 

Applicant  s  Obligation:  Required  to 
obtain  a  license,  voluntarv, 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-.3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce.  Room  6086,  14th  and 
Constitution.  NW..  Washington,  DC 
20230  or  via  mternet  at 
MCI(Hion@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register, 

Dated:  October  4,  2001. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 
Office  of  Itie  Chief  Information  Officer 
|FRUo(,   01-2.i454  Filed  lU-10-01;  8  4S  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Annual  Report  from  Foreign- 
Trade  Zones. 

Agencv  Form  Number:  ITA-359P, 

OMB  Number  0625-0109, 

Type  of  Request:  Regular  Submission 

Estimated  Burden:  13.352  hours. 

Estimated  Number  of  Respondents: 
150. 


Est.  Avg  Hours  Per  Respnn.'ie:  38  to 
211  hours  (dependmg  on  the  size  and 
structure  of  the  foreign-trade  zone) 

Needs  and  I  'ses:  The  Foreign-Trade 
Zone  Annual  Report  is  the  vehicle  bv 
which  Foreign  Trade  Zone  (FTZ) 
grantees  report  annually  to  the  Foreign 
Trade  Zones  Board,  pur'^uant  to  the 
requirements  of  the  Foreign  Trade 
Zones  Act  (19  U.S.C,  81a-81u),  The 
annual  reports  submitted  by  grantees  are 
the  only  complete  source  of  compiled 
information  on  FTZs  The  data  and 
information  contained  in  the  report.s 
relates  to  international  trade  activity  in 
FTZ's,  The  reports  are  u?.e;i  bv  the 
Congress  and  the  Department  to 
determine  the  economic  effect  of  the 
FTZ  program  The  reports  are  also  used 
by  the  FTZ  Board  and  other  trade  polic\ 
officials  to  determine  whether  zone 
activity  is  consistent  with  l'  .S 
international  trade  policv  an(i  whi'tlier 
it  is  in  the  public  interest  The  public 
uses  the  information  regarding  acti\'ities 
carried  on  in  FTZ's  to  e\aluate  their 
effect  on  industry  sectors  The 
information  contained  in  annual  reports 
also  helps  zone  grantees  in  their 
marketing  efforts 

Affected  Public  State,  local,  nr  tribal 
governments  or  not-for-profit 
institutions  which  are  FTZ  grantee^ 

Frequency:  .Annual 

Respondent's  Obligation  R>^quired  to 
maintain  license,  mandatory 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  h\ 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce.  Room  6086.  14th  and 
Constitution.  .NW.,  Washington.  DC^ 
20230  or  via  internet  at 
MClayton @doc  gov 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shfmld  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
Washington.  DC  20503  within  30  davs 
of  the  publication  of  this  notice  in  the 
Federal  Register 

Dated:  October  4   2001, 
Madeleine  Clarion. 

Departmental  Papin\  i  irk  Clearance  Officer. 
Office  of  thi'  Ctiief  Information  Officer. 
(PR  Do(    01-2.i4.T5  Filed  U)-l(t-01,  R  45  am] 
BtUJNG  COM  3510-OS-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID  09250 ID] 

Fisheries  of  the  Northeastern  United 
States:  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries;  2002  Cage  Tags 

AGENCY:  National  Marine  Fisheries 
Sen  ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  vendor  to  provide 
fishing  year  2002  cage  tags. 

summary:  NMFS  informs  surf  clam  and 
1'  .Mil  qiiahog  allocation  owners  that 
they  will  be  required  to  purchase  their 
fishing  year  2002  cage  tags  from  a 
vendor  The  intent  is  to  comply  with 
regulations  for  the  surf  clam  and  ocean 
quahnt;  fi';hories  and  to  promote 
'fill  ;•  111  lii'-tribution  of  cage  tags. 

ADDRESSES:  W  r  tten  inquiries  may  be 
sent  to  Walt  Gardiner,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office,  One  Blackburn  Drive, 

Clou'.'sKT   \1.\  01930-3799. 

FOR  FURTHER  INFORMATION  CONTACT    Walt 

(■cirdint'i,  Fi^h<'r\  Manaut-iii'-iii 
Specialist.  (S7S)  281-9326. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Atlantu  Surlcldni  and  Ocean 
Quahog  Fisheries  regulations  at  50  CFR 
f>4H  75(bl  authorize  the  Administrator. 
Northeast  Region.  NMFS.  to  specify  in 
the  Federal  Register  a  vendor  from 
whom  cage  tags,  required  under  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  Management  Plan,  shall  be 
purchased  Notice  is  hereby  given  that 
National  Band  and  Tag  Company  of 
Ntujinn   K>  ,  is  the  authorized  vendor 
o!  i  at;>  lae-  required  for  the  fishing  year 
Jdil:  !-.-<i>T,i!  vurf  clam  and  ocean 
quahog  fi'-hiri'^   Detailed  instructions 
for  purchdMng  these  cage  tags  will  be 
provided  in  a  letter  to  allocation  owners 
in  these  fisheries  within  the  next  several 
weeks. 

Dated  October  ."i.  2001. 
Bru(  (  <     Morehpad, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  01-255.55  Filed  10-10-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[1.0.  100401A] 


I 


Marine  Mammals;  File  No.  981-1578-01 

AGENCY:  Ndtiona!  Mannf  Fisheru-^ 

Ser\-ice  (\MFS).  National  Oceanic,  and 

.•\tmosphenc  .Administration  (NO.AA), 

Commerce 

ACTION:  Receipt  of  application  for 

amendment  to  a  oermit. 


SUMMARY:  N'nticp  is  herfbv  siven  that 
Peter  L.  Tvack.  Ph  D  .  Woods  HoU- 
Oceanographic  Institution.  Biology 
Department,  46  Water  Street.  Woods 
Hole  MA  02543.  has  requested  an 
amendment  to  scientific  research  Permit 
No  981-1578-01 

DATES:  Written  or  tf>lef,ixed  commpnts 
must  be  received  on  or  before  November 
13, 2001 

ADDRESSES:  The  amendment  request 
and  related  documents  are  availahlp  for 
review  upon  written  request  or  b\ 
appointment  in  the  following  office(s); 

Permits  and  Documentation  Di\ision, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Hishwav  Room  13705. 
Silver  Spring.  MD  20910.  phone 
(301)713-2289; fax  (301)713-0376; 

Prcjtected  Species  Coordinator.  Pacific 
Islands  Area  Office.  NMFS.  1601 
Kapiolani  Blvd..  Rm.  1110.  Honolulu, 
HI  96814-4700;  phone  (808)973-2935; 
fax  (808)973-2941: 

Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298:  phone  (978)281-9200;  fax 
(978)281-9371, and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North.  St 
Petersburg.  FL  33702-2432,  phone 
(727)570-5301:  fax  (727)570-5320. 

Wntten  comments  or  requests  for  a 
public  hearing  nn  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division.  F  PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highwav,  Room  13705.  SiKer 
Spring,  MD  20910"  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  thi> 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided 
the  facsimile  is  confirmed  by  hard  (:op\ 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media 
FOR  FURTHER  INFORMATION  COMTACT; 
Tammv  Adams  or  Gene  Nitta.  (301)713- 
2289.  ' 


SUPPLEMENTARY  INFORMATION:  The 
subject  dmeiidment  to  Permit  No.  981- 
1578,  issued  on  August  31.  2000  (65  FR 
57319)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  .Act  of 
1972,  as  amended  (16  U.S.C.  13B1  et 
feq).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mamrnals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U,S,C.  1531  et  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226). 

Permit  No.  981-1578-01  authorizes 
the  permit  holder  to:  tag  ( ctaceans  in 
the  Mediterranean  and  Ligurian  Seas,  as 
well  as  in  the  Gulf  of  Mexico  and  off  the 
coasts  of  the  .Azores  in  the  North 
Atlantic,  with  an  advanced  digital 
sound  recording  tag  that  can  record  the 
acoustic  stimuli  an  animal  hears,  and 
measure  vocal,  behavioral,  and 
physiologic  al  responses  to  sound  played 
back  at  maximum  received  levels  of 
120-160  dB  re  lnPa.  The  permit  holder 
requests  authorization  to:  expand  the 
research  area  to  include  the  entire  North 
Atlantic  Ocean  and  add  tagging  of 
humpback  whales  [Megaptem 
novaeangJiae)  in  the  vicinity  of  the 
Hawaiian  Islands. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.].  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  .Marinf  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  October  4,  2001. 
\nn  D.  Terbush. 

C.nit^f.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  \otional 
\tarine  Fisheries  Service. 
IFR  Dor  ni-25.S.=i6  Filed  lO-lLMJl.  8.45  am) 

8ILUNG  COOe  3510-22-S 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

(  )i  loll.-;  ">,  jom 

AGENCY:  Committee  for  the 

implementation  of  Textile  Agreements 

(CITA) 


EFFECTIVE  DATE:  October  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
.Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  US, 
Customs  Web  site  at  http:// 
l\^\■w. customs. ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  .Agricuhural 
.Alt  of  19=16.  as  amended  (7  L'.S.C' 18.54), 
Executive  Order  116,t1  of  March  ^    1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
see  65  FR  77594.  published  on 
December  12.  2000 

D,  Michael  Hutchinson, 

.■\rtins  (.hoirman.  Cnmmitlct'  for  the 
Iniplpnifntation  ni  T"\tilf  .■tyrepnienfs. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  5,  2001 

Commissioner  of  Customs. 
Department  of  the  Trvasiin  .  Wo'^hinston.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directi\e 
issued  to  you  on  December  ?>.  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
roncerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  sdk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  Ianuar\-  1.  2001  and  extends 
through  December  31,  2001. 

Effei:tive  on  October  11,  2001.  you  are 
<iirp(  ted  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 
limit ' 


435 
442 


16,245  dozen. 
17,665  dozen. 
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Category 


Ad|usted  twelve-month 
limit ' 


443 63294  numbers 


'  The  limits  have  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2000 

The  Committee  for  the  Implementation  of 
Textile  .*\greenients  has  rietermined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemriking  provisions  of  5 
I'.S.C.  .553(a)(1) 

Sincerely. 
D  Michael  Hutc.hinsnn 
.-\rf;ng  Chairman.  Conumtu-r  for  the 
Implementation  of  Textile  Agreements 
!FK  Uo(  .01-255,53  Filed  10-10-01;  8;45  am] 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Slovak  Republic 

Odnber  5,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreenu-nts 

fCITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits 


EFFECTIVE  DATE:  October  1 1 ,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
i\-\\-v\-. customs. gov  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956.  as  amended  (7  i:  S  C,  18.54): 
txe(.utive  Order  1  lfi51  of  .Man  h  A.  1'1~2  as 
amended 

The  current  limit  for  Categor%'  443  is 
being  increased  for  camover  and  swing, 
reducing  the  limit  for  Categor>'  410  to 
account  for  the  swing  being  applied  t^ 
Category  443. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (sec 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 


see  fi5  FR  (^6728,  published  on 
November  7,  2000 

D.  Michael  Hutchinson. 

■\rtinii  Chairman.  Committee  for  the 

Impli'm'-jitnlion  of  Textile  Agreements 

Committw  for  the  Implementation  of  Textile 
Agreements 

October  5.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasurs',  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27,  2000,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  Januarv 
1.  2001  and  extends  through  December  31. 
2001 

Effective  on  October  11.  2001.  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  1  Tugua\  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  twelve- monttn 

limit ' 


410 

443 


408  808  square  me- 
ters 
119  923  riumbers 


'  The  limrts  have  not  tjeen  adjusted  to  ac- 
count for  any  imports  exported  afler  Decemhe' 
31,  2000 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
rS.C  553(a)(1). 

Smctirely. 
U  Michael  Hutchinson, 
.■\rting  C^hairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Du<    01-25554  Filed  10-10-01;  8:45  am] 

BILUNG  COOe  3510-OR-S 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  01-28:  Plasma  Physics 
Junior  Faculty  Development  Program 

AGENCY:  Department  of  Energ\  (DOE). 
ACTION:  Notice  inviting;  grant 
applications 

SUMMARY:  The  Office  of  Fusion  Energy 
Sciences  (OFES)  of  the  Office  of  Science 
(SC),  L'.S  Department  of  Energv  herehv 
announces  its  interest  in  rpcfi\ing  grant 
applications  for  support  under  its 
Plasma  Physics  luninr  Fd<  ult\ 
Development  Program   .-\pplications 
should  be  from  tenurc-trat  k  facult\ 
investigators  who  are  currentU  in\nl\ i-d 
in  experimental  or  theorefit  al  plasma 
phvsics  research  and  should  be 


submitted  through  a  U.S.  academic 
institution  The  purpose  of  this  program 
is  to  support  the  development  of  the 
individual  research  programs  of 
exceptionally  talented  scientists  and 
•  ncineers  early  in  their  careers. 
DATES:  To  permit  timely  consideration 
for  awards  in  FY  2002,  formal 
applications  in  response  to  this  notice 
should  be  received  on  or  before 
February  12,  2002, 
ADDRESSES:  Completed  formal 
(ij  i m  ,iti(  ns  referencing  Program  Notice 
01-28  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Science. 
Grants  ani  Contracts  Division.  SC-64. 
19901  Germantown  Road.  Germantown, 
Maryland  20874-1290.  ATTN:  Program 
Notice  01-28.  The  above  address  must 
also  be  used  when  submitting 
applications  by  US.  Postal  Service 
Express,  any  other  commercial  mail 
delivery  service  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  McKnign:.  L  ^   jLj_a;'.;;.cnt  of 
Energ}',  Office  of  Fusion  Energy' 
Sciences,  Science  Division.  SC-55 
(GTN),  19901  Germantown  Road, 
Germantown,  Maryland  20874-1290. 
Telephone:  (301)  903-4597.  E-mail: 
ronald.racknight@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Pldsma  Ph\bRs  iuiijoi  Faculty 
Development  Program  was  started  in  FY 
1997.  A  principal  goal  of  this  program 
is  to  identify  exceptionally  talented 
plasma  faculty  members  early  in  their 
careers  and  assist  and  facilitate  the 
development  of  their  research  programs. 
Eicibili".  t  r  1  wards  under  this  notice 
is.  tin  relun  .  restricted  to  tenure-track 
regular  academic  faculty  investigators 
who  are  conducting  experimental  or 
theoretical  plasma  physics  research. 
A['f  h(  ations  from  [unior  Faculty 
it  \  il\  eii  in  any  areas  of  plasma  physics 
n^ean  h  not  only  magnetic  fusion,  are 
\v«  i(    n  .'  1  and  encouraged.  Emphasis  is 
\'   be  pidCL-a  on  basic  plasma  science 
research  For  applications  to  be 
considered  for  funding,  certification  of 
the  status  of  the  applicant  as  a  tenure- 
track  reguiit  .!(  ademic  faculty  member 
by  the  htdd  cii  the  applicants  Academic 
department  or  other  university/college 
certifMHt;  nffn  !  )1  will  be  required  before 
the  t;r.uit  !>•  tiwarded.  Awards  made 
ii!i(i(  !  this  program  will  help  to 
Riamtain  the  vitality  of  university 
pi.isina  physics  research  and  assure 
continued  excellence  in  the  teaching  of 
plasma  physics  and  related  disciplines. 
It  is  anticipated  that  annual  funding 
levels  up  to  Si  SO. 000  per  award  may  be 
made  a\ailable  for  grants  under  this 
notice  during  FY  2002,  contingent  upcjn 
the  availability  of  appropriated  funds. 
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F  undine  f'""  equipment  above  this  level 
will  be  CDnsidered  nn  a  case-by-case 
basis.  The  number  of  awards  during  FY 
1002.  will  depend  on  the  number  of 
meritorious  applif.ations  and  the 
availabilif\"  of  appropriated  fund-^ 
Multiple  >ear  fun(iing  of  j;rant  awards  is 
expected,  with  funding  provided  on  an 
annual  bdSl^  suhiect  to  availability  of 
funds  The  usual  (juration  of  these 
grants  is  throp  years  and  they  will  not 
normalh  be  renewed  after  the  project 
period  is  completed.  It  is  anticipated 
that  at  the  end  of  the  grant  period, 
granteps  will  submit  new  grant 
applications  to  continue  their  research 
tr)  the  Department  of  Energv'  or  other 
Federal  funding  agencies.  For  the  Office 
of  Science,  these  applications  should 
follow  the  usual  application  process. 
Applications  will  be  subjected  to 
scientific  merit  re\  iew  and  will  be 
evaluateri  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
imporlanr  e  as  set  forth  in  10  CFR  part 

1  S{i»ntifi(  rind    ir  technical  merit  of 
the  prciet  t. 

2  .Appropridtt'ness  of  the  proposed 
method  or  approach: 

3  C'ompetencN  oi  applicant's 
personnel  and  adequacy  of  proposed 
re<;iiurces:  and  i 

4  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

.\n  additional  review  criteria  will 
address  educational  aspects  of  the 
proposed  work  including  the 
involvement  of  graduate  and 
undergraduate  students  These  aspects 
should  be  discussed  in  the  application. 

General  information  about 
development  and  submission  of 
applications,  eligibilitv.  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  .Application  Guide  fur 
the  Office  of  .Science  Financial 
Assistance  Program  and  10  CFR  part  605 
which  IS  available  on  the  World  Wide 
Web  at:  http'/^\^^^\^  sciPncp.doe.gov/ 
production/ s,rnnts/s,rants  html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made 

The  Clatalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is- 
81  049,  and  the  solicitation  control 
number  is  ERFAP  in  CFR  part  605 

Issued  in  Washington,  LKI  on  October  4, 
2001 

lohn  Rodnev  Clark. 
A^sonritf  Director  of  Science  for  Resource 

Manae,fment. 
FR  Doc  01-2S482  Filed  lf>-KM)l:  8:45  am) 

BILUMG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science:  High  Energy  Physics 
Advisory  Panel 

AGENCY:  Department  of  Energy. 
ACTION:  .Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetintjs  be  announced 
in  the  Federal  Register 
DATES:  Monday,  October  29,  2001:  9 
a.m.  to  6  p.m.  and  Tuesday,  October  30, 
2001:  8:30  a.m.  to  4  p.m. 
ADDRESSES:  National  Science 
Foundation,  Stafford  Bldg.  !.  4JU1 
Wilson  Blvd.,  Arlington.  VA.  (When 
arriving  at  Stafford  Bldg.  1,  Check  In 
with  Information  Desk,  please  show  a 
picture  ID,  then  proceed  to  Stafford 
Bldg.  II,  Room  555— Stafford  Bldg.  11  i^ 
right  next  door  to  Stafford  Bldg.  I)  (Also, 
please  check  out  the  NSF  website  for 
travel  information  to  this  meeting — the 
address  is  http://www.nsf.gov/home/ 
vi<^it'<^tnrt  htm] 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Crawford,  Executive  Secretary:  High 
Energy  Physics  Advisorv'  Panel;  U.S. 
Department  of  Energy;  19901 
Crermantown  Road;  (,ermantown. 
Maryland  20874-12'JU;  Telephone:  301- 
903-9458. 
SUPPLEMENTARY  INFORMATION: 

Purpust  of  .\Ieetii]g.  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Monday,  October  29.  2001,  and 
Tuesday,  October  30,  2001 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

•  Discussion  of  National  Science 
Foundation  Elementarv  Particle  Phvsics 
Program 

•  Discussion  of  the  DOE/ NSF  High 
Energy  Physics  Advisory  Panel, 
Subpanel  on  Long  Range  Planning  for 
U.S.  High  Energy  Physics 

•  Discussion  of  High  Energy  Physics 
University  Programs 

•  Reports  on  and  Discussion  of  U.S. 
Large  Hadron  Collider  Activities 

•  Reports  on  and  Discussions  of 
Topics  of  General  Interest  in  High 
Energy  Ph\sics 

•  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting  If  vou  would  like  to  make  oral 


statements  regarding  any  of  these  items 
on  the  agenda,  vou  should  contact  Glen 
Crawford.  301-903-9458  or 
Glen.Crawford@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the  Panel 
will  conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  re\iew  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
Room  lE-190.  Forrestal  Building.  1000 
Independence  .■\\enue.  ,S\V 
Washingtfjn.  DC.  between  9  a.m.  and  4 
p.m..  Mimday  through  Friday,  except 
Federal  holidays 

N'.iif'ii  at  W.ishuiston.  DC  on  October  5. 
JUUl. 

Rachel  M.  Samuel. 
Deputy  Advison-  Committee  Management 

Officer. 

[FR  Dm  .  0!-254«5  Filed  10-10-0!.  H  4t  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Coal  Policy 
Committee  of  the  National  Coal 
Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Coal  Policy  Committee  of 

the  National  Coal  Council.  Federal 

.■\dvisory  Committee  Act  (Pub  L.  92- 

463.  86  Stat  770)  requires  notice  of 

these  meetings  be  announced  in  the 

Federal  Register. 

DATES:  Wednesday.  November  7.  2001. 

2-4  pm 

ADDRESSES:  The  Hotel  Washington,  515 

15th  Street.  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D.  Biggerstaff.  U.S.  Department 

of  Energy,  Office  of  Fossil  Energy. 

Washington.  DC  20585.  Phone:  202/ 

586-3867. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
purpose  of  the  Coal  Policy  Committee  of 
the  National  Coal  Council  is  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coal  industry  issues.  The  purpose  of  this 
meeting  is  to  review  the  Council's  draft 
report  on  increasing  electricity 
availability  from  coal-fired  power 
plants. 
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Tentative  Agenda 

•  (lall  t(i  ordor  by  Mr.  Malcolm 
Thomas.  Chairman.  Coal  Polirv 
Committee 

•  Action  on  request  In  Sei  ri''rir\  of 
Energy,  Spent  it  .Abrahrim.  for  next 
stud\'  by  Counr  il 

•  Discussion  of  other  business 
properK' brought  beiorf  thi' (  ^al  Poli(\- 
Committee! 

•  Public  (  omment — 10  minute  riili' 
•     •  Adjournment. 

Public  Participation  The  meeting  is 
open  to  the  publn,.  The  Chairperson  of 
the  Committee  will  L:onduct  the  meeting 
to  facilitate  the  orderly  conduct  of 
business.  If  you  would  like  to  file  a 
w  ritten  statement  with  the  Committee. 
\  iMi  ina\  do  so  either  before  or  after  the 
nu'eting.  If  you  would  like  to  make  oral 
statements  regrtrdmu  <in\  of  the  items  on 
the  agenda.  \du  should  c  oiitact  Margie 
D.  Big.gerstafl  .it  the  addrevss  or 
telephone  iiiinib'T  listed  above;.  You 
must  make  yiiur  request  for  an  oral 
^tat<'nlent  at  least  five  business  (iays 
j)rior  to  the  meeting,  and  reasonable 
provisions  will  he  mad(!  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Transcripts:  The  transcript  will  be 
available  for  public  review  and  copving 
within  bO  davs  at  the  Freedom  of 
Information  Public  Reading  Room.  IL- 
190.  Forrestal  Huildmg.  lOOO 
Independent  e  A\enue.  S\V  , 
Wdshington.  DC.  between  9  am  and  4 
p.ni,.  Monday  through  Frida\ .  except 
Federal  holidays. 

Issued  in  Washington.  EXZ  on  October  5. 

2  no ! 

Ra(,h('l  M  SamuHJ. 

Ih  ;  '.r.  Advisory  Committee  Management 

Otlicr 

IFR  n™  .  lll-_-,4«4  1  il.'ii 

BILLING  CODE  5450-01 -P 


10-IU-()1.  8:45  am] 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National  Coal 
Council 

AGENCY:  De[)artnient  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 

meeting  of  the  National  Coal  Count  il. 

Federal  Ad\isory  Committee  Act  (Pub. 

L.  92-463,86  Stat,  770)  requires  notice 

f)f  these  meetings  be  announced  m  the 

Federal  Register, 

DATES:  Thursday.  November  H.  2001.  9 

a.m.  to  12  noon. 

ADDRESSES:  The  Hotel  Washington,  .i  15 

15th  Street.  NW,.  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D.  Biggerstaff,  U.S.  Department 


of  Energy.  Office  of  Fossil  Energv. 
Washington.  DC  20585.  Phone.  202/ 
58r)-:^Rfi7 

SUPPLEMENTARY  INFORMATION: 

P[jr/)i''s'  of  tht^  (linnniittff:  The 
purport'  of  the  Natiftna!  Coal  Council  is 
to  pro\  idi  ad\  it  >'.  information,  and 
recommendations  to  the  Secretary  of 
Energv  on  niatti-rs  relating  to  coal  and 
(  oal  indu'-tr\  i^^ues. 

Tentati\e  .Agenda 

•  Call  to  order  by  Mr.  Steven  F.  Leer. 
Chairman 

•  Kin,  ilk-  by  Secrefan,'  of  Energ}'. 
Spencer  Abraham  (invited). 

•  Council  Business. 

•  Presentation  by  John  Walke,  Natural 
Resources  Defense  Council,  on  air 

quality  issues. 

•  Presentation  by  Bill  Narnett, 
Environmental  Protection  Agency,  on 
EPA  multi-pollutant  strategy. 

•  Presentation  by  Dennis  Miller. 
Global  Plasma  Systems  Group,  on 
emissions  control  technologies. 

•  Discussion  of  other  business 
properly  brought  before  the  Committee. 

•  Public  comment — 10  minute  rule. 

•  .Xdjnurnment. 

Public  Piirticipation:The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  will  conduct  the  meeting 
to  facilitate  thc^  orderly  conduct  of 
business   !t  \()u  would  like  to  file  a 
written  ->tatement  with  the  Committee. 
\nii  nia\  do  so  eitlpT  hrtdre  or  after  the 
meeting.  If  you  would  hke  to  make  oral 
statements  n>garding  any  of  the  items  tm 
the  agi-nda,  \ou  should  contact  Margie 
D  Big_ger'~tatf  at  the  address  or 
tcdephon''  number  listed  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  five  business  days 
prior  to  the  meetiim  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  thf  ayt-nda  Public 
I  iinunent  wil!  loliow  tiu'  in  minute  rule. 

Trunsi  npts:  The  transcript  will  be 
available  for  publii  review  and  copying 
within  tiO  (lavs  at  the  Freedom  of 
Information  Puhlii  Reading  Room.  lE- 
190.  Forrt'stal  Building.  1000 
lndependenc;e  A\(mu(\  SW  . 
Wash  ngton.  DC^.  betwt>en  9  a.m.  and  4 
p.m  .  Monday  through  Friday,  except 
Federal  holidays. 

N^iitii  ill  Washington.  tX].  on  October  .5. 

JOIM 

Rachpl  M.  Samuel, 

Dcputv  Advisun  Committee  Management 

Otticer. 

ilKDi"    in-_'-i4Hf,  Filed  10-10-01:  8:45  am] 

eiLUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  National  Nuclear 
Security  Administration  Advisory 
Committee 

AGENCY:  Department  of  Energy.  National 
Nut  dear  Security  Administration. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  National  Nuclear 
Security  Administration  Advison." 
Committee  (NNSA  AC).  The  Federal 
Advisory-  Committee  Act.  5  U.S.C.  App. 
2  §  10(a)(2)  requires  tliat  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Friday.  October  19,  2001,  12:.10 
to  19:00.  and  Saturday.  October  20. 
08.30  to  15:00. 

Location:The  meeting  will  be  held  in 
the  metropolitan  Washington  area.  The 
exact  meeting  site  is  yet  to  be 
determined. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Lermard  (202-58r)-5555), 
Acting  Staff  Director  of  NNSA  AC. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  C()mniittet\  T.i  pro\  ide  the 
Administrator  for  Nuclear  S(K:urily  with 
advice  and  recommendations  on  matters 
of  technology,  policy,  and  operations 
that  lie  within  the  mission  and 
responsibilities  of  the  National  Nuclear 
Security  Administration.  Additional 
information  about  the  Committee, 
including  its  charter,  members,  and 
current  charge,  is  available  at;  http:// 
\\^^■\y.n^sa .  doe.gov. 

Purpose  of  the  Meeting:  To  discuss 
national  security  research,  development, 
and  policy  programs,  as  the  issues 
pertain  to  the  Committee's  charge.  In 
addition,  the  Committee  will  discuss 
how  the  September  1 1 .  2001 .  attacks 
impact  the  NNSA  mission,  the 
Committees  focus,  and  path  forward  on 
the  charge.  NNSA  acknow  ledges  and 
apologizes  for  late  posting  of  the 
meeting  notice,  due  to  uncertainties 
stemming  from  these  recent  events. 


Tentative  Meetini;   \'. 


'lUl 


Friday.  October  19.  2UU1 

12:30  Chairman  Opens  Meeting 

12:30-14:30  Defense  Programs 
Subcommittee  Brief  and  Discussion 

15:00-17:30  Nonproliferation 
Subcommittee  Brief  and  Discussion 

17:30-19:00  Executive  Committee 
Discussion 

Saturday.  October  20.  2001 

08:30-1 1 :30  Debrief  Administrator  on 
Discussions.  Next  Steps 
1.1:30-12:30  Lunch  break 


51934 
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12:30-0300  Wrap  up 

Closed  Portions  of  Meeting:  In  the 
interest  of  national  security,  the  meeting 
will  be  closed  to  the  public  The  Federal 
Advisory-  Committee  Act,  5  U.S.C.  App 
2  §  10  (d),  and  the  Federal  Advisorv 
Committee  Management  Regulation,  41 
CFR  102-3.155.  incorporate  by  reference 
the  Government  in  the  Sunshine  Act.  5 
U.S.C,  552b.  which,  at  552b  (c)(1)  and 
{c)(3)  permits  closure  of  meetings  where 
restricted  data  or  other  classified 
matters  will  be  discussed  Such  data 
and  matters  will  be  discussed  m  each 
session 

Minutes  Minutes  of  the  meeting  will 
be  recorded  and  classified  accordingly 

Issued  at  Washington.  DC,  on  October  5. 

2001 

Rachel  M.  Samuel, 

Deputy  .-^f/v  ;sor.  Committee  Management 

nffirrr 

iFRUor    ni-j--,Mfi  h'.'<i  10-10-01 .  8.45  am] 

BILUNG  COOe  6450-01 -P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  01-43-LNG,  96-75-NG,  01- 
48-NG,  01-46-NG,  01-51-NG] 

Office  of  Fossil  Energy;  El  Paso  Global 
Gas  (Cayman)  Company,  Amerada 
Hess  Corporation,  Energetix,  Inc.,  E 
Prime  Inc.,  NUI  Energy  Brokers,  Inc.; 
Orders  Granting  and  Amending 
Authority  to  Import  and  Export  Natural 
Gas,  Including  Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  September  2001,  it 
issued  Orders  granting  and  amending 
authority  to  import  and  export  natural 
gas,  including  liquefied  natural  gas. 
These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  web  site  at  http:// 


www.fe.doe.gov  (select  gas  regulation), 
or  on  the  electronic  bulletin  board  at 
(202)  586-7853.  They  are  also  available 
for  inspection  and  copying  in  the  Office 
of  Natural  Gas  &  Petroleum  Import  & 
Export  Activities.  Docket  Room  3E-033. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  on  October  4. 
2001, 
Thomas  W.  Dukes, 

Acting  Manager.  XaturnI  Gaa  Rpgvlation. 
Office-  of  Satural  Gas  ^  Pctrolvum.  Import 
h  Export  Activities.  Office  ot  Fossil  Energy. 

Appendix 


Orders  Granting  and  Amending  Import/Export  Authorizations 

I  [DOE  FE  Authority) 


Order  No       Date  issued 


Importer/exporter  FE  Docket  No. 


Import 
volume 


Export 

volume 


Comments 


1706  ... 

1216-A 

1707  ... 

1708  ... 

1709  ,.. 


g-12-01     El  Paso  Global  Gas  (Cayman)  Company 

01-43-l.NG 


9-'' 4-01      Amerada  Hess  Corporation 
96-75-NG  (Amendment)  ... 

9-14-01     Energetix,  Inc    

01-48-NG 


200  Bcf 


15  Bet 


9-21-01     E  Prir^e  Inc. 
Qi  -46-NG 


9-26-01     NUI  Energy  Brokers.  Inc, 

01-51-NG 


200  Bcf  200  Bcf 


250  Bet 


Import  LNG  from  various  sources  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery 

Increase  volumes  from  50  Bcf  to  100  Bcf 
for  the  remainder  of  ttie  two-year  term 

Import  from  Canada,  beginning  on  October 
1.  2001  and  extending  through  Sep- 
tember 30,  2003 

Import  combined  total  from  Canada  and 
(Mexico,  and  to  export  a  combined  total 
to  Canada  and  Mexico,  over  a  two-year 
term  tjeginning  on  the  date  of  first  deliv- 
ery 

Import  and  export  a  combined  total  from 
and  to  Canada  and  Mexico,  beginning  on 
October  1.  2001.  and  extending  through 
September  30.  2003 


|FR  D'H    01  -.'=)4H1  Filnd  10-10-01;  8:45  am) 

BILUNG  COOE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  i 

[Docket  No.  GT01 -35-000] 

ANR  Pipeline  Company;  Notice  of 
Tariff  Filing 

0(tnt>'r  4    2001 

Take  notice  that  on  September  28. 
2001 .  .ANR  Pipeline  Company  (ANR) 
filed  two  ser\'ice  agreements  entered 
into  between  .-WR  and  Midland 
Cogeneration  Venture  Limited 
Partnership  CMCV")  under  Rate 


Schedule  FTS-l   ANR  requests  the 
Commission  to  find  that  the  Agreements 
do  not  contain  am  material  deviations 
from  .\NR's  Form  of  .Service  Agreement. 
and  that  the  .Agreements  need  not  be 
filed  pursuant  to  section  154.1 12(b)  of 
the  Commissinn's  regulations 
Altemativeh  .  if  tlu-  Commissicm  finds 
that  the  .•Xyrccmcnis  contain  a  material 
deviation  fmm  ANR  s  Form  of  Service 
Agreement,  ANR  requests  the 
Commission  tu  approve  the  Agreements 
and  accept  Fifth  Revised  Sheet  No.  190 
of  ANR's  Second  Revised  Volume  No.  1. 
which  references  the  Agreements,  as 
non-conforming  agreements. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  shimld  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Fnergv  Regulatory  Commission. 


K88  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  .Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. fere. gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
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assistance).  Comments,  protests  and 
interventions  may  be  filed  eiettronic;all\- 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  383.20()l(a){l)(iii)  and  the 
instructions  on  the  C'ommissions  web 
site  under  the  ■e-Fiiin'i"  hnk 


David  P.  BoerRers. 

Sr-irr'hin. 

I'FK  Doi   (n-:iT4'H  111 

BILLING  CODE  6717-01-P 


i(t-iu-lll;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  R P9 5-408-04 1  ] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

()(  tuber  4,  ^001 

Take  notice  that  on  September  28. 
2001.  Columbia  Gas  Transmission 
Corporation  (C^olumbia)  filed  the 
following  revised  tariff  sheets  to  its 
FER('  Gas  Tariff,  Second  Revised 
Volume  No.  1  ("Tariff)  bearing  a 
proposed  effective  date  of  November  1 , 
2001: 

Fittv-sH(  ond  Revised  Sheet  No.  2S 
Fifty-sernnd  Revi'ied  .Sheet  No.  26 
F"iftv-se(:ond  Revised  Sheet  N(J.  27 
Twentv -third  Revised  Sheet  No,  <0.\ 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I.  Article  I.  Section  E.  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408,  et 
al.  Pursuant  to  the  true-up  mechanism. 
Columbia  is  required  to  true-up  its 
collections  from  the  Settlement 
Component  for  twelve-month  periods 
commencing  November  1.  1996.  In 
accordance  with  the  Settlement,  the 
true-up  component  of  the  Settlement 
Component  is  to  be  removed  effective 
November  1  of  each  year.  The  instant 
filing  is  being  made  to  remove  such 
true-up  component  from  the  currently 
effective  Settlement  Component 
effective  November  1.  2001. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia:  and  10  G  Street.  NE.. 
Suite  580.  Washington,  DC;  and  have 
been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory-  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commi.ssion's 


Rules  and  Regulations  All  such  motions 
i)r  protests  must  he  filed  in  accordance 
with  section  154  210  of  the 
C^ommissinn's  Regulations  Protests  will 
be  considered  by  the  Coniniissum  in 
determininiJ  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
()rotestants  parties  to  the  proceedings. 
.Any  persf)n  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
ins[)e(:tion.  This  filing  may  also  be 
\  iewed  on  the  web  at  bttp    ■ 
www.tf^n-  j;ov  using  the  "RIMS  '  link, 
select  "Docket*"'  and  follow  the 
instructions  (rail  202-208-2222  for 
assistance]  Comments,  protests  and 
interventions  ma\  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

'VK  D.M    (n-2.^4qci  Filed  10-10-01;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-38&-032] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 

0(  t(iber  4.  2001 

Take  notice  that  on  September  2H 
2001.  Columbia  Gulf  Transmissinn 
Company  ((Columbia  (iulf)  tendered  inr 
hling  to  the  Federal  Energy  Repulatnr\ 
Cfimmission  (tk>mmissi(in)  the 
following  contract  for  disclosure  of  a 
recently  negotiated  rate  transaction: 

FTS-l     Servile  .\greeriienl  Ncj,  71081 
between  Cokimhia  C.ulf  Transmission 
Cnmpanv  and  PanC.Hnadian  Energy 
Services  dated  .August  21.  2001 

Transportation  service  is  to 
commence  November  1    2001  under  the 
agreement 

Columbia  Gulf  states  that  <  upies  of 
the  filing  are  being  made  available  for 
public  inspection  during  regular 
business  hours  in  Columbia  (iulf  s 
offices  in  Houston.  Texas  and 
Washington.  DC.  and  that  it  has  ser\  cii 
copies  of  the  filing  on  all  partie> 
identified  on  the  official  ser\i(  e  list  m 
Docket  No  RP96-389 

Anv  person  desiring  to  be  heard  or  in 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  u  ith  the 
Federal  Energy  Regulatorv  (.onirnissiun, 
888  First  Street.  NE  .  Washinglnn.  DC 
20426.  in  accordance  v\  ith  Se<  tions 


.385  214  or  ,•(85.211  ol  the  Commissions 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
}\'\\'H'.ferc.gov  using  the  "RIMS'  link, 
select  "Docket*  '  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  under  the 
"e-Filinc"  Mnk 

David  P.  Binryt  IS 

Secretary 

jFR  Doc.  01-25503  Filed  10-10-01:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02- 14-000] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  4,  2001. 
Take  notice  that  on  October  1.  2001, 

Crossroads  Pipeline  Company 
(Crossniads)  tendered  for  filing  a  revised 
tariff  \  ilume   First  Revised  Volume  No. 
1  superi  >  (ling  Original  Volume  No.  1. 
h' vuiut;  .1  (fiiposed  effective  date  of 
November  1.  2001. 

Crossroads  states  that  the  purpose  of 
thi--  fiimg  is  to  revise  the  tariff  of 
(,nivsr(iads  to  conform  it  more  closely  to 
tin  tariff  format  of  Columbia  Gas 
Transmission  f  "nrporation  and  thereby 
to  fai  ilitate  the  standardization  of 
)iusiness  practices  and  the  ability  of  the 
pipelines  to  utilize  common  computer 
systems  to  the  maximum  extent 
})ossible. 

As  a  result  of  the  merger  between 
NiSource.  Inc.  (NiSource)  and  the 
Ci'lunibiri  inergy  Group  (CEG)  which 
inergt'r  vsds  approved  by  the 
Commission  on  July  26,  2000. 
Crossroads,  indirectly  and  wholly 
owned  by  NiSource,  became  affiliated 
with  Columbia  Gas  Transmission 
(  nrporation  (Columbia  Gas)  and 
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Columbia  Gulf  Transmission  Cnmpany 
(Columbia  Gulf]   L"pon  coinpJHtinn  of 
the  merger,  the  dav-to-day  tariff  and 
customer  service  operations  and 
administration  of  Crossroads  was 
assi^neci  to  persDnne]  performing; 
similar  functions  for  (Columbia  Gas. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interniptible  customers,  and 
affected  state  commissions 

An\  person  ciesinng  to  be  heard  i>r  tu 
protest  said  filing  should  file  a  motion 
to  intei-vene  or  a  protest  with  the 
Federal  Energy  Reguiatorv  f'ommission. 
888  First  .Street.  N'E..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Retjulatioris.  .Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  .Section  154.2 10  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestarits  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fcjr  public 
inspection.  This  filing  may  also  be 
vievvd  fin  the  Web  at  http:' ' 
u^^^^  ffrr  aov  using  the  "RIMS"  link 
select  "Dockets"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance  I  Comments,  protests  and 
inter\'entions  mav  be  filed  eiectronicaliv 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.. 

David  P.  Boer^prs,  I 

Sfcrftar. 

'PR  Dm    ()l-j=ij]6  Filed  lO-lO-Ol;  8;45  am] 

BILUNG  CODE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOt-621-000] 

Crossroads  Pipeline  Company;  Notice 
of  Tariff  Filing  and  Annual  Change 
Adjustment 

October  4.  2001 

Take  notice  that  on  September  28 
2001.  Crossroads  Pipeline  Otmpanv 
(Crossroads)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet,  bearing  a  proposed 
effecti'-e  date  of  October  1.  2001. 

Seventh  Revised  Sheet  No.  6       i 

Crossroads  states  that  the  purpose  of 
this  filing  IS  to  reflect  the  new  .\nnual 


Charge  Adjustment  (ACA)  surcharge  to 
be  applied  to  rates  commencing  October 
1,  2001,  of  $0.0021  per  Dth. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interniptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Reguiatorv  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
.385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motitms 
or  protests  must  be  filed  on  or  before 
October  11,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  tor  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http  // 
mvw./erc. gov  using  the  "RIMS"  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link 

David  P   Boergers, 

SecKtary. 

[FR  nor   01-25519  Filed  10-10-Ul.  a:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO- 34-006) 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

October  4.  CUOI 

Take  notice  that  un  October  1,  2001. 
[dauphin  Island  Gathering  Partners 
iDIGP)  tendered  for  filing  as  part  of  its 
FERf ;  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  tariff  sheet  listed  below  to 
become  effective  October  1,  2001.  DIGP 
states  that  this  tariff  sheet  reflects 
changes  to  deliverv  points  and 
Maximum  Daily  Quantities  (MDQ's). 

Seventh  Revised  Sheet  No.  9 

DIGP  states  that  a  copy  of  this  filing 
IS  available  for  public  inspection  during 
regular  business  hours  at  DIGP's  office 
at  370  17th  Street.  Suite  900.  Denver, 
Colorado  80202. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatr)rv  Commission, 
888  First  Street,  NE..  Wa.shington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
i\-wwf'e rr.gov  using  the  "RIMS"  link, 
select  "Docket**"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR,385.2001(a)(l)|iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

S*'cn'tnr\' 

[FR  Do(    01-25492  Filed  10-UM.)1:  H  4.t  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-3-000] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4.  2001 

Take  notice  that  on  October  1.  2001. 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Revised  Sheet  No.  109, 
Original  Sheet  No.  256  and  Sheet  Nos. 
257-260,  to  become  effective  October 
31, 2001. 

DIGP  states  that  the  purpose  of  this 
filing  is  to  modify  DIGP's  tariff  to 
provide  for  a  general  waiver  of  the 
"shipper  must  have  title"  rule  for  off- 
system  transportation  or  storage 
capacity  that  DIGP  has  acquired  and  to 
include  a  statement  that  DIGP  will  only 
transport  gas  for  others  using  off-system 
capacity  pursuant  to  its  existing  tariff 
and  rates. 

DIGP  states  that  copies  of  this  filing 
have  been  served  on  its  customers  and 
other  interested  parties. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motKjn 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator\-  Commission. 
888  First  Street.  NE..  Washington,  DC. 
20426.  in  acc:ordance  with  sections 
385.214  or  385,211  of  the  Ctjmmissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  ai  cordanc :e 
with  Section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
lus-iv  fprc  gov  using  the  "RIMS  "  link, 
select  "Docket**"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See   18 
CFR  385,2001(a)(l  l(iii)  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing"  link 

David  P.  Boersers. 

'\R  Uo(  ,  01-2,T.S0.T  Filed  lO-lO-Ol;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -625-000] 

Dominion  Transmission,  Inc. 
Annual  Electric  Power  Cost 
Adjustment 


0(  lober  4.  2001 

Take  notice  that  on  September  28, 
2001.  Dominion  Transmission  Inc.  (DTI) 
tendered  for  filing  for  inclusion  in  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets, 
with  an  effective  date  of  November  1. 
2001: 

Ninth  Revised  .Sheel  No,  .il 
Twelfth  Revised  Sheet  Nn,  32 
Seventh  Revised  Sheet  No,  '.Vi 
Sixth  Revised  Sheet  No  .J4 
Eighth  Revised  Sheet  No   .'J5 

DTI  states  that  the  purpose  of  its  filing 
is  to  comply  with  the  Electric  Power 
Cost  Adjustment  provision  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  as  that  provision  will 
be  revised  effective  November  1.  2001. 
in  accordance  with  the  Stipulation  and 
Agreement  filed  on  June  22.  2001,  in 
Docket  No,  RPOO-632-003.  and 


approved  hv  fiommission  letter  order 
issued  in  that  pro(  I'cding  on  September 
13. 2001, 

DTI  states  that  copies  oi  the  filing 
hd\  e  been  sent  to  DTI's  customers  and 
interested  stated  commissions. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  prfitest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stre.'t,  \E..  Washington.  DC 
20426.  in  ac:c,ordance  with  sections 
385,214  or  385.211  of  the  Commission's 
Rules  and  Regulations,  .■Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  134.210  of  the 
Commissions  Regulations   Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bee  onie  a  party 
must  file  a  motion  to  interxfue.  Copies 
of  this  filing  are  on  file  with  the 
C'ommission  and  are  available  for  public 
inspec:tion  This  filing  may  also  be 
\ie\ved  on  the  Web  at  http:// 
'.^■\\^^■.t^■^r.gi)\■  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
inter\entions  ma\  he  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissmn"'-  Web 
site  under  the  "e-Filing"  link. 

David  P.  Bo«?rsers. 

Spcrptary. 
FRDo,    m    :.'-.!S23  Filed  10-10-01;  8:45  am) 
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Notice  of     DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -626-000] 

Dominion  Transmission.  Inc.;  Notice  of 
Annual  Transportation  Cost  Rate 
Adjustment  Filing 

October  4.  2001 

Take  notice  that  on  September  28. 
2001.  Dominion  Transmission  Inc.  (DTI' 
tendered  for  filing  for  inclusion  m  it> 
FERC  Gas  Tariff.  Third  Re\  ised  V'olumi 
No.  1.  the  following  revised  tariff  sheets 
with  an  effective  date  of  Novemtier  ' 
2001: 

Tenth  Ke\  i.sed  Sheet  No.  31 
Thirteenth  Revised  Sheet  No.  32 
Eighth  Revised  Sheet  No.  33 
Seventh  Revised  Sheet  No.  34 
Ninth  Revised  Sheet  No.  35 
Set  orul  Revised  Sheet  No   1113 

DTI  states  that  the  purpose  of  its  filing 
IS  comply  with  the  Transportation  Cost 


Rate  Adjustment  provision  ol  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  as  that  provision  will 
be  revised  effective  November  1 .  2001 . 
in  accordance  with  the  Stipulation  and 
Agreement  filed  on  [one  22.  2001.  in 
Docket  No.  RPOO-632-003.  and 
approved  by  Commission  letter  order 
issued  in  that  proceeding  on  September 
13. 2001. 

DTI  states  that  copies  of  the  filing 
have  been  sent  to  DTIs  customers  and 
interested  stated  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ww\\:ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boeri^ers, 

Secretary 

|FR  Doc.  01-25524  Filed  10-10-01:  8:45  am] 

BILLING  CODE  f'l'  C    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP01-624 -OOO] 

Gulf  South  Pipeline  Company   LP; 
Notice  of  Proposed  Ctianges  to  FERC 
Gas  Tariff 

October  4,  2001 

Take  notice  that  on  September  28. 
2001.  Gulf  South  Pipeline  Company.  LP 
(Gulf  South)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Sixth  Revised 
Volume  No.  1.  the  following  tariff  sheet, 
to  become  effective  November  1 .  2001: 

Second  Revised  Sheet  No.  2702 
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Gulf  South  proposes  to  modih'  the 
pricing  applied  to  imbalances  in  order 
to  eliminate  gaming  that  occurs  on  its 
system  and  to  reduce  the  potential  for 
additional  cash  deficiencies  in  the  cash 
pool.  Gulf  South  will  use  the  same  cash- 
out  process,  but  will  add  an  additional 
week  of  pricing  to  the  determination  of 
the  Cash-Out  Prices,  and  therefore 
create  price  uncertainty  to  remove 
arbitrage  opportunities  that  currently 
exist 

Gulf  South  states  that  copies  of  this 
filing  have  been  sen.ed"upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385  214  or  38.5.21 1  of  the  Commission's 
Rules  and  Rt*gulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154  210  of  the 
Commission's  Regulations   Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser.e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
\A1^^v  fprc  ^nv  using  the  "RIMS"  link 
select  'Docket""  and  follow  thf 
instructions  (call  202-208-2222  for 
assistance)  C'omments.  protests  and 
inten.'entions  mav  be  filed  elertronicallv 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(aj(l)(iiij  and  the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Fihng  '  link. 

David  P.  Boergers, 

.S»  (  rft'ir.  I 

IFR  Doi    01-25522  Filed  lO-lO-Ol;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02^M)00]  | 

Marttlmes  &  Northeast  Pipeline  L.L.C; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

()(t<ih»T  4,  2001.  '" 

Take  notice  that  on  October  1.  2001, 
Maritimes  &  Northeast  Pipeline,  L.L  C 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Second  Revised  Sheet 


No.  11  to  become  effective  on  November 
1.2001. 

Maritimes  states  that  it  is  making  this 
Fuel  Retainage  Quantity  ("FRQ")  filing, 
pursuant  to  Section  20  of  the  General 
T^'rms  and  Conditions  of  its  FERC  Gas 
Tariff 

Maritimes  is  proposing  no  change  in 
its  current  Fuel  Rotainage  Percentages 
for  the  four  calendar  periods  beginning 
November  1,  2001    Maritimes  states  that 
even  though  it  over  recovered  its  fuel 
quantity  for  the  prior  calendar  period, 
Maritimes  is  projecting  an  increase  in 
fuel  use  over  that  period  actuals  as  a 
result  of  the  installation  and  ciperation 
of  the  two  new  compress(jrs  units 
located  at  its  Baileyville  and  Richmond. 
Maine  Compressor  Stations 

Maritimes  projects  that  the  increased 
fuel  requirements  of  the  two 
compressors  will  offset  previous  over 
collection  in  company  fuel  use  gas. 
Sheet  No.  11  has  been  revised  to  clearly 
state  the  four  seasonal  calendar  periods. 

Maritimes  also  states  that  it  is 
submitting  the  calculation  of  the  FRQ 
deferral  allocation,  pursuant  to  Section 
20  which  pro\ides  that  Maritimes  will 
calculate  surcharges  or  refunds  designed 
to  amortize  the  net  monetary  value  of 
the  balance  in  the  FRQ  Deferred 
Account  at  the  end  of  the  previous 
accumulation  period   Maritimes  states 
that  for  the  period  August  1 ,  2000 
through  luly  31,  2001,  the  FRQ  Deferred 
Account  resulted  in  a  net  c:redit  balance 
of  approximately  .5905.057.07,  inclusive 
of  canning  charges,  that  will  be 
refunded  to  Maritimes'  customers,  based 
on  the  allocation  of  the  account  balance 
over  the  .k  fual  throughput  during  the 
accumulation  period,  exclusive  of 
backhauls. 

Maritimes  states  that  copies  of  this 
filing  were  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energ\'  Regulatory'  Commission, 
888  First  Street.  .NE.,  Washington,  DC 
20426.  in  accordance  with  sef;tions 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  .•Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations  Protests  will 
bt  c:onsiderfd  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant'^  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(^ommissnm  and  are  available  for  public 
inspectitm.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 


Hivit'. /ere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P,  Boer^qrs. 

SwTetanv 

[FR  Doc.  01-25506  Filed  10-10-01:  845  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -622-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

()(  tober  4.  2001. 

Take  notice  that  on  September  28, 
2001,  Mississippi  River  Transmission 
Corporation  (MRT)  filed  with  the 
Commission  its  annual  fuel  adjustment 
filing  pursuant  to  Section  24.1(a)  of  the 
(General  Terms  and  Conditions  of  MRT's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  requesting  an  effecti\e  date  of 
November  1,  2001,  MRT  filed  tlie 
following  sheets: 

Fortv-third  Revised  Sheet  No.  5 
Forty-third  Revised  Sheet  No.  6 
I-ortit'th  Revised  Sheet  No.  7 
Fourteenth  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  the  Fuel  Use  and  Loss 
Percentages  under  its  Rate  Schedules 
FTS,  SCT,  ITS.  FSS  and  ISS. 

MRT  further  states  that  a  copy  of  this 
filing  is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  Commissions 
of  Arkansas,  Illinois.  Louisiana, 
Missouri  and  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385,211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serxe  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
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viewed  on  the  Web  at  http:// 
wMTv./erc.gov  using  the  "RIMS"  Hnk, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary 

iFR  Doc.  ()1-25,t20  Filed  10-10-01:  8:45  ami 

BILUNG  CODE  671 7-01 -F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -623-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Tariff  Filing 

October  4,  2001 

Take  notice  that  on  September  28. 
2001.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
sheets,  to  become  effective  November  1 , 
2001: 

Sixth  Revised  Sheet  No,  249 
First  Revised  Sheet  No,  249A 

MRT  states  that  the  purpo.se  of  this 
filing  is  to  reflect  the  implementation  of 
a  non-discriminatory^  waiver  of  fuel 
charges  for  a  transaction  that  does  not 
use  fuel. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  Commissions 
of  Arkansas,  Illinois.  Louisiana, 
Missouri  and  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inten,ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
ix-wT^-.ferc.gov  using  the  "RIMS  "  link, 
select  "Docket#"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  Sec  18 
CFR  385.2001(a)(l)(iii)and  the 
instructions  on  the  Commission^  Wfh 
site  under  the  "e-Filing  "  hnk. 


David  P.  Boergers, 

Sern^tary-. 

IFR  Do(.  01-2.t'.21  Fil 

BILUNG  CODE  671 7-01 -f> 


10-10-01;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 0-000] 

Northern  Natural  Gas  Company:  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

C)i  tnber  4    2001 

Take  notire  that  nn  Ortobcr  1    2001. 
Northern  Natural  Gas  (^omiJdny 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No,  1.  the  foUoumg 
tariff  sheets  proposed  to  be  effective  on 
November  1.  2001: 

Fifth  Revised  Sheet  No.  1350 
Twelfth  Revised  Sheet  No   144 

Northern  states  that  the  purpose  nf 
this  filing  is  to  modih'  N'lrthern  v  FDI) 
and  IDD  Rate  Schedules  apphcahle  tn 
firm  and  interruptible  storage  servu  es  to 
provide  increased  service  flexibility  and 
enhance  market  liquidity  through  the 
addition  of  eight  (8)  points  available  for 
receipt  and  delivery  of  storage  services 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  tn 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Cornmissioii 
888  First  Street.  NE..  Washington,  DC: 
20426.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  actum  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publn 
inspection.  This  filing  may  also  he 
viewed  on  the  Web  at  hffp  ' 
i\-ww  fere  gov  using  the  "RIMS    link, 
select  "Docket*"  and  follow  the 


instruttioii^   irtii  .!iij    j()8-2222  for 
assistdiKc;  ( .i.inini-'nt.^,  protests  and 
intervention^  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
nistriK  ti(  lis  nil  th>  Commission's  Web 
sitf  undc;  th<'    •■  Filing"  link. 

Uavid  P.  Boergtrs. 

Secretary. 

(PR  Do(    01-2.S512  Filed  10-10-01:  8:45  am) 

BMXMC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02-7-000] 

Panhandle  Eastern  Pipe  Line 
Company:  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  4.  2001. 

Take  notice  that  on  October  1 .  2001 , 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
\  ohime  No.  1,  the  tariff  sheets  listed  on 
\}'l>t'ndix  A  to  the  filing,  to  become 
.■ffe(  tive  November  1,  2001. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  The  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  Fuel 
Reiinhursiiiiciii  Pi'rcentages: 

( 1 )  a  0.25%  increase  in  the  Gathering  Fuel 

Reimbursement  Percentage; 

(2)  a  0.25%  increase  in  the  Field  Zone  Fuel 

Reimbursement  Percentage: 

(3)  a  0.01%  increase  in  the  Market  Zone  Fuel 

Reimbursement  Percentage: 

(4)  a  0.08%  increase  in  the  Injection  and  a 

0.08%  increase  in  the  Withdrawal  Field 
Area  Storage  Reimbursement 
Percentages;  and 

(5)  a  0.08%  increase  in  the  Injection  and  a 

0.08%  increase  in  the  Withdrawal 
Market  Area  Storage  Reimbursement 
Percentages. 

Panhandle  further  states  that  copies  of 

this  filing  arp  being  served  on  all 

nffci  led  1  iiMi  mers  and  applicable  state 

regulator',  rie'-ncies. 

.•\n\  |)<  I  s   II  liesiring  to  be  heard  or  to 
prot  M    ,,.d  filing  should  file  a  motion 
to  intt'iA  t'lie  or  a  protest  with  the 
KfHJtTdl  Energy  Regulaton,'  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1 54 . 2 1 0  of  the 
Commission's  Regulations.  Protests  will 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  tn  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  mtervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:,  i 
www.ferc.gov  using  the    RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the    e-Filing"  link 

David  P.  Boergers.  i 

Secretary 

[FR  Doc  01-25509  Filed  10-10-01.  8:45  ami 

nUJNC  COO€  67ir-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dockrt  No.  RP02-1-000] 


I 


PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

October  4,  2001 

Take  notice  that  on  October  1,  2001, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No   1-A,  Thirty-fourth  Revised 
Sheet  No  4.  with  an  effective  date  of 
November  1,  2001, 

GTN  states  that  this  tariff  sheet  is  filed 
to  modifv  the  rate  for  service  undor  Rate 
Schedule  FTS-l(E-2)  IVVWP!  in 
accordance  with  the  negotiated  rate 
formula  for  that  service  as  specified  in 
GTN's  tariff 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  (Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385  214  or  385  211  of  the  Commission's 
Rules  and  Regulations  .Ml  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 


.^ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
^^■v>^v.  fere. gov  using  the  "RIMS"  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance),  C>omments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  (Commission's  web 
site  under  the  "e-Filing"  Unk. 

David  P.  Boergers, 

Secretary. 

[FR  Do.    ()1-:tS04  FiWd  10-10-01;  8-45  am] 

BH.UNG  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-13-(X)0) 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

Oc.t..>bfr  4.  200! 

Take  notice  that  on  October  1.  2001. 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No   1,  First  Revised  Sheet  No, 
100.  to  become  effective  on  November  1, 
2001. 

PNGTS  states  that  the  proposed 
changes  would  increase  revenues  from 
jurisdictional  service  by  approximately 
S66.0  million  based  on  the  12-month 
period  ending  June  30.  2001,  as 
adjusted. 

PNGTS  states  that  this  is  its  first 
general  rate  change  filing  since 
completion  of  the  pipelines 
construction  in  .March  of  1999.  PNGTS 
further  states  that  the  proposed  rate 
increase  is  necessarv  to:  recover  the 
actual  costs  of  constructing  the  pipeline: 
recover  various  increases  in  operation 
and  maintenance  expenses,  taxes,  and 
other  costs;  reflect  a  change  to  the 
depreciation  rate  for  general  plant: 
commence  recovery  of  negative  salvage 
costs:  reflect  the  discontinuation  of 
deferrals  for  the  regulatory  asset 
associated  with  the  prior  rate 
levelization.  and  allow  PNGTS  to  earn 
in  adequate  return  on  its  investment. 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers,  applicable  state 
commissions,  and  interested  parties  that 
have  requested  service. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wH'w,/erc,gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

David  P.  Boergers, 

Secretarw 

[PR  Doc.  01-25515  Filed  10-10-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-075] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 

Ottober4.  2001 

Take  notice  that  on  October  1.  2001. 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No,  1,  the  following  tariff  sheets 
to  be  effective  October  1,  2001; 

First  Revised  Sheet  No.  618 
First  Revised  Sheet  No  filS.A 
First  Revised  Sheet  No,  6.30 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  revisions  to  two 
existing  negotiated  rate  contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385,21 1  of  the  Commissibn's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.  ferc.gov  using  the  "RIMS"'  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary 

|FR  Doc.  01-25500  Filed  10-10-01.  8  45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-9-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  4.  2001 

Take  notice  that  on  October  1.  2001. 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  be  effective  November  1 , 
2001: 

Seventh  Revised  Sheet  No  5 
Seventh  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  7 

REGT  states  that  the  purpose  of  this 
filing  is  to  adjust  REGT's  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  Sections  27 
and  28  of  its  General  Terms  and 
Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  C^opie.s 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publn 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
M-M-w. frrc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  foUovv  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronicallv 
via  the  Internet  in  lieu  of  paper  See.  ]  H 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fiiing  "  link 

David  P.  Boergers, 

Secretan 

[PR  Do(.  01-25511  Filfd  10-10-01;  8:45  am) 

BILUMG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-&-000] 

Southwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4,  2001. 

Take  notice  that  on  October  1   2001 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Fifth  Revised  Sheet  No. 
5,  to  become  effective  November  1, 
2001 

Southwest  states  that  this  filing  is 
made  in  accordance  with  .Section  16 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Southwests  FERC  Gas  Tariff.  First 
Revised  Volume  No   1   The  Fuel 
Reimbursement  Adjustment  filed 
herewith  reflects  the  following  Fuel 
Reimbursement  Percentages:  (1)  West 
Area  Storage  Facilities  Injection  1.44% 
and  Withdrawal  0.71%:  and  (2)  East 
Area  Storage  Facilities  Injection  2  64'^'v 
and  Withdrawal  1.29% 

Southwest  further  .states  that  copies  of 
this  filing  are  being  .served  on  all 
affected  customers  and  applicable  state 
regulator}'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory'  C^ommission, 
888  First  Street,  NE..  Washington,  IX; 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  .sen'e  to  make 
protestants  parties  to  the  ppDi  I'.-iiings. 
.\n\  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
Mewed  on  the  Web  at  http:// 
iM^-M  /en  .goi  using  the  "RIMS'"  link, 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
dssistance).  Comments,  protests  and 
inter\entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  20m(a)(l)(iii)  and  the 
instrui  lions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 
Secretary. 
t^R  n  .>    0'    .'510  Filed  10-10-01;  8:45  ami 

BILUNG  coot  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos  RPOO-485-002] 

Steuben  Gas  Storage  Company:  Notice 
of  Compliance  Filing 

Of:tobt'r  4    JODl 

Take  notu  e  that  Dii  (  )i  tiihiT  'i    jiKli 
Steuben  Cias  Stiirai;e  (  >  iiuy.aw 
(.Steuben),  9  (.ri'eru\.i\  IM.1/.1   Houston, 
Texas  7704h,  t«'iidtT>'ii  for  filing  the 
following  tariff  sheet.s  for  in<  lii^i'in  in 
Steuben  s  FKRC  Gas  Tariff  (  iriL;;ii,ii 
Volume  No.  1: 

h ft h  Revised  Sheet  No.  1 
Original  Sheet  No.  156E 

Steuben  requests  thai  tlo-    riginal  and 
this  revised  tariff  sheet  be  rnade 
effective  .September  14.  2001  in 
ac  cordance  with  the  '  "iriniivHrin's 
September  14.  2001  ord'-r  .a  t  cpting 
Steuben  s  tariff  sheets  in  compliance 
with  Order  N"n  n'^"  Thi^  filing 
implements  a  nn-i  liaiiiMii  to  credit  the 
value  of  retaint'il  i;,)s  hack  to  Steuben's 
customers  under  Kdti;  Schedules  FS  and 
IS. 

.\n\  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Ki'deral  Knergv  Regulatory  Commission, 
888  First  Street   NK    Washington,  DC 
2f)426.  in  a(  1  nrdance  with  section 
<8.=)  211  of  the  ( iommission's  Rules  and 
Regulations  .-Ml  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commissions  Regulations. 
Protests  will  he  considered  b\  the 
CiommissKtn  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  prix  eeding"-  f  ^  pies  of  this  filing  are 
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on  file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  Web 
at  http://\^^^■^^■  ferc.gov  using  the  "RIMS' 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

David  P.  Boerxers. 

Secretan  I 

!FR  Doc  01-2551:-  Filed  10-10-01;  8:45  am] 

muma  code  6717-01 -p 


DEPARTMENT  OF  ENERGY 


il  Energy  Regulatory 
Conuniseion 

[Dockat  No.  RP01 -61 0-000] 

Sumas  International  Pipeline  Inc.; 
Notice  of  Tariff  Filing  and  Annual 
Charge  Ad|uetment 

October  4,  2001 

Take  notice  that  on  September  19, 
2001.  Sumas  International  Pipeline  Inc.. 
(Sumas)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No  2, 
Ninth  Revised  Sheet  No  4,  to  be 
effective  October  1 ,  2001 

Sumas  states  that  the  purpose  of  the 
filing  is  to  authorize  collection  of  the 
Annual  Charge  Adjustment  (ACA)  unit 
rate  surcharge  by  the  Commission  for 
fiscal  year  2002.  Sumas  states  that  the 
ACA  unit  surcharge  authorized  for  fiscal 
year  2002  is  $.0021  per  Dth 

Sumas  states  that  copies  of  the  filing 
has  been  served  upon  all  of  Sumas 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE  ,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  11,  2001   Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http// 
www.ferc.gov  using  the  "RIMS"  link. 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 


assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(1)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boer^ers. 

Sec  Ktary. 

[PR  Doc.  01-25518  Filed  10-10-01:  H;45  am) 

BILLING  CODE  6717^)1 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docltet  No.  RP96-31 2-059] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

October  4.  2001 

Take  notice  that  on  October  1,  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  and  approval  a  Gas  Transportation 
Agreement  between  Tennessee  and 
Public  Service  Electric  and  Gas 
Company  (PSEG)  pursuant  to 
Tennessee's  Rate  Schedule  FT-BH  (FT- 
BH  Agreement)  and  a  Firm 
Transportation  Negotiated  Rate 
.\greement  (Negotiated  Rate 
-■\greement)  Tennessee  requests  that  tiie 
Commission  accept  and  approve  the 
FT-BH  -Agreement  and  Negotiated  Rate 
Agreement  to  be  effective  November  1, 
2001 

.^ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE  .  Washington,  DC 
20426,  in  accordance  with  sections 
385  214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wu-H'  /err  gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001ia)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

David  P.  Boergers, 

Secretary. 

!FR  Dot   01-25,501  Filed  10-10-01;  8:45  am] 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-060] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  4.  2001. 

Take  notice  that  on  September  28, 
2001 ,  Tennessee  Gas  Pipeline 
Company(Tennessee),  9  E  Greenway 
Plaza,  Houston,  Texas  77046,  tendered 
for  filing  and  approval  a  Gas 
Transportation  Agreement  between 
Tennessee  and  East  Ohio  Gas,  d/b/a 
Dominion  East  Ohio  (East  Ohio) 
pursuant  to  Tennessee's  Rate  Schedule 
FT-A  ("FT-A  Agreement"]  and  (2)  a 
copy  of  the  August  28,  2001  Firm 
Transportation  Negotiated  Rate  Letter 
Agreement  entered  into  between 
Teimessee  and  East  Ohio  (Negotiated 
'  Rate  Agreement).  The  filed  FT-A 
Agreement  and  the  Negotiated  Rate 
Agreement  reflect  a  negotiated  rate 
arrangement  between  Tennessee  and 
East  Ohio  to  be  effective  November  1, 
2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-FiHng"  hnk. 

David  P.  Boergers, 

Secretar}- 

[FR  Doc.  01-25502  Filed  10-10-01:  845  ami 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-5-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

October  4.  2001. 

Take  notice  that  on  October  1,  2001 , 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 .  the  tariff  sheets 
as  listed  on  Appendix  A  to  the  filing,  to 
be  effective  November  1 ,  2001 . 

TransColorado  states  that  this  filing  is 
being  made  to:  (1)  Implement  a  new 
interruptible  park  and  loan  (PAL) 
service  under  Rate  Schedule  PALS;  and 
(2)  revise  certain  currently  effective 
tariff  sheets  to  incorporate  the  PAL 
service. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link 

David  P.  Boergers, 

Secretary. 

[FR  Dor    01-25507  Filed  10-10-01;  8:45  ami 
BtLUNG  COOE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 1  -000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4,  2001. 

Take  notice  that  on  October  1 .  20m 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem  s  FERC' 
Gas  Tariff,  Second  Revised  Volume  No 
1,  the  following  tariff  sheets  proposed  to 
become  effective  on  November  1 .  200] 

Twelfth  Revised  Sheet  No.  5B  02 
Ninth  Revised  Sheet  No  5B  03 

Transwestem's  Stipulation  and 
Agreement  filed  on  May  2.  1995.  in 
Docket  Nos.  RP95-271.'et  ai  .  as 
amended  by  Transwestem's  Stipulation 
and  Agreement  filed  on  May  21.  1996. 
provided  for  annual  adjustments  to  the 
Settlement  Base  Rates  (SBRs)  beginning 
November  1.  1998.  The  Stipulation  and 
Agreement  also  provided  for  the  Shared 
Cost  Surcharge  (SCS). 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  set  forth  the  factors 
and  calculations  used  in  determining 
the  adjustments  to  the  SBRs  and  to 
revise  the  SBRs  to  be  effective 
November  1.  2001,  and  to  terminate  the 
SCS  effective  November  1 ,  2001 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385,211  of  the  Commission  s 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS  "  link 
select  "Docket*  "  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  :<85  2()01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the    ('-Filing"  link. 

David  P.  Boen;pn< 

Secretary. 

(PR  Doc.  01-25513  Filed  10-10-01;  8:45  am] 

BOXING  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02- 12-000] 

Transwestem  Pipeline  Company: 
Notice  of  Proposed  Changesto  FERC 
Gas  Tariff 

(X.ioixT  4    JIIUl 

Take  notu  e  that  on  October  1.  2001, 

Transwestem  Pipeline  (,.  !,'ri|i,tn\ 
(Transwestem i,  teiKit'ri'i!  toi  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheet  to  be 
effective  November  1    2001 

Tenth  Revised  Sheet  .No.  5B.03 

Transwestem  states  that  it  is  filing  a 
tariff  sheet  which  sets  forth  thf  ni'w 
TCR  II  Reservation  .Sun  tidrtH-'-  '.'m' 
Transwestem  proposes  tu  put  intu  ullL-ct 
on  November  1,  2001 

Transwestem  slates  that  copies  of  the 
filing  were  served  upon  Transwestem's 
c  ustomers  and  interested  State 
t^ommissions 

Any  person  desiring  tn  In-  luMrd  or  to 
protest  said  filing  shouiti  fiic  .i  !ii"tion 
to  intervene  or  a  protest  with  \h>- 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NK    Washington,  DC 
20426,  in  accordant  e  with  sections 
J85  214  or  3Sf)  211  of  the  C.ommission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  se<:tion  l.'i4  210  of  the 
Commission  s  Regulations  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  artinn  to  be 
taken,  but  will  not  serve  to  nidkr 
protestants  parties  to  the  pro(  e<'(iinE^ 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www  fere  f;av  using  the  "RIMS"  link. 
select  "Docket*'  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
inter\'entions  m.n  h<  filed  electronicallv 
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via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing"  Imk. 

David  P.  Boerj^ers, 

Secretar,'  ' 

[FR  Doc.  01-25514  Filed  10-10-01:  8:45  ami 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-6-000]  | 

Trunldine  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4,  2001 

Take  notice  that  on  October  1 ,  200 1 , 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 . 
the  tariff  sheets  listed  in  Appendi.x  A 
attached  to  the  filing,  to  become 
effective  November  1,  2001. 

Trunidine  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
Trunkline's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1   The  revised  tariff 
sheets  listed  on  Appendix  A  reflect:  a 
0.38%  increase  (Field  Zone  to  Zone  2), 
a  0.39%  increase  (Zone  lA  to  Zone  2), 
a  0.33%  increase  (Zone  IB  to  Zone  2). 
a  0.12%  increase  (Zone  2  only),  a  0.52% 
increase  (Field  Zone  to  Zone  IB),  a 
0.53%  increase  (Zone  lA  to  Zone  IB). 
a  0.47%  increase  (Zone  IB  only),  a 
0.31%  increase  (Field  Zone  to  Zone  lA). 
a  0.32%  increase  (Zone  lA  only)  and  a 
0.25%  increase  (Field  Zone  only)  to  the 
currently  effective  fuel  reimbursement 
percentages 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  interested  state  regulatory 
agencies 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspertion  This  filing  may  also  be 
vie'wed  on  the  Web  at  http:// 
www.fercgov  using  the  "RIMS"  link, 
select  "Docket*  "  and  f(jllow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iiii  and  the 
instructions  on  the  C^ommission's  Web 
site  under  the  'e-Filing"  link. 

David  P.  Boergers, 
Secretary. 

[FR  Do(    01-25508  Filed  10-10-01,  8:45  am) 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  4515-010  and  -014] 

E.R.  Jacobson;  Notice  of  Availability  of 
Final  Environmental  Assessment 

October  4.  2001 

in  accordance  with  the  National 
Environmental  Policv  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  staff  has  reviewed  the 
application  for  an  amendment  of  license 
for  the  lacobson  Hvdro  No.  1  Project 
(FERC  No.  4515-010  and  -014).  A  final 
environmental  assessment  (FEA)  is 
available  for  public  review.  The  FEA 
was  attached  to  an  Order  Amending 
License  and  Lifting  Stav  (96  FERC 
T[  61 .298)  issued  and  distributed  by  the 
Commission  on  September  13,  2001. 
The  projec:t  is  located  on  the  Colorado 
River  near  the  town  of  Palisade,  Mesa 
County  Colorado  The  FEA  finds  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  FEA  was  written  by  staff  in  the 
Office  of  Energy  Projects.  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  FEA  are  available  for  review  in 
the  Commission's  Public  Reference 
Branch.  Room  2 A,  888  First  Street,  NE.. 
Washington,  DC  20426  or  by  calling 
(202)  208-1371   Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  The  FEA 
may  also  be  viewed  on  the  Web  at 
http :i7i\'ww  fere  gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 


instructions  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-25498  Filed  10-10-01:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  CP98-1 50-000,  et  al.  and 
CP98-151-000] 

Millennium  Pipeline  Company,  L.P., 
Columbia  Gas  Transmission  Corp.; 
Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
The  Proposed  Millennium  Pipeline 
Project 

October  4,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Millennium  Pipeline 
Company  (Millennium)  and  Columbia 
Gas  Transmission  Corporation 
(Columbia)  in  the  above-referenced 
dockets. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  an  alternative 
called  the  ConEd  Offset/Taconic 
Parkway  Alternative  that  is  preferred; 
major  route  alternatives,  including 
system  alternatives;  and  route 
variations. 

The  FEIS  addresses  the  potential 
environmental  effects  of: 

1 .  Construction  and  operation  of  these 
facilities  in  New  York: 

•  373.5  miles  of  36-inch-diameter 
pipeline; 

•  43.8  miles  of  24-inch-diameter 
pipeline; 

•  3  measurement  emd  regulating 
stations  and  1  regulator  station;  and 

•  associated  pipeline  facilities, 
including  pipeline  and  block  valves,  pig 
launchers  and  receivers,  blowdown 
valves,  and  cathodic  protection  rectifier 
beds. 

2.  Acquisition  from  Columbia  of: 

•  6.7  miles  of  24-inch-diameter 
pipeline  in  Rockland  County,  New 
York,  that  would  be  used  for  the  new 
pipeline  system  between  mileposts 
376.4  and  383.3;  and 
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•  20.1  miles  of  laterals  and  28 
metering  and  regulation  stations  in  New 
York  and  Pennsylvania,  and  one 
compressor  station  in  Pennsylvania. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  about  700.000 
decatherms  per  day  of  natural  gas  to 
eight  transportation  customers  with 
delivery  points  in  the  State  of  New 
York. 

The  raiS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulator^'  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371, 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  FEIS.  newspapers, 
and  parties  to  this  proceeding.  Copies  of 
the  Executive  Summary  have  been 
mailed  to  individuals  who  filed  form 
letters  but  did  not  request  a  copy  of  the 
FEIS. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
Internet  website  (www.ferc.gov)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS  '  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P,  Boer^ers, 

Serrctan.'. 

|FR  Dor.  01-25491  Filpd  10-10-01.  8:4.t  am| 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP01 -384-000  and  CP01-387- 
000] 

islander  East  Pipeline  Company, 
LLC,  Algonquin  Gas  Transmission 
Company;  Notice  of  Site  Visit  and 
Summary  of  Scoping  Issues;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

Of  tober  4.  2001 

The  Federal  Energy  Regulatory 
Commission  (FERC)  issued  a  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  for  the  Islander  East 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 
(NOI)  on  July  .3,  2001 .  stating  that  wv  ' 
would  prepare  either  an  environmental 
assessment  (EA)  or  environmental 
impact  statement  (EIS)  for  the  proposed 
project.  The  Islander  East  Pipeline 
Project  would  involve  construction  of 
facilities  by  Islander  East  Pipeline 
Company.  L.L.C.  (Islander  East)  and 
related  facilities  constructed  bv 
Algonquin  Gas  Transmission  Compan\ 
(Algonquin)  in  New  Haven  County. 
Connecticut  and  Suffolk  County.  New 
York. 2  Islander  East's  facilities  would 
consist  of  about  50  4  miles  of  24-inch 
diameter  pipeline  and  lateral,  including 
22.6  miles  offshore  in  Long  Island 
Sound,  and  three  new  meter  stations. 
Algonquin  would  retest  and  uprate 
about  27,4  miles  of  its  existing  pipelines 
from  Cheshire  to  North  Haven, 
Connecticut,  and  construct  a  new 
compressor  station. 

In  the  NOI,  we  solicited  public 
comments  to  identify-  significant 
environmental  issues  that  would  be 
used  in  deciding  whether  an  EA  or  ELS 
would  be  prepared  Based  on  the  issues 
raised,  we  have  decided  to  proceed  with 
preparation  of  an  EIS  for  this  project 

Summary  of  Issues  Identified 

We  have  received  over  70  letters  or 
interventions  from  concerned 
landowners,  state  and  local  agencies, 
townships,  and  environmental  groups 
The  issues  raised  are  summarized  into 
the  following  general  categories: 

Need  for  Project  and  Location 

What  is  the  need  for  the  pro)ett  and 
how  would  it  benefit  their  areas 


■\Vf",    us",  and  "our"  refer  to  the 
piu  irnnmpiital  staff  iif  the  OfTii  e  of  Energy  Proiects 
(OEP). 

'The  Islander  East  and  Aljicmquin  applications 
were  filed  with  the  Commission  under  Section  7  of 
the  Natural  (ias  Act  and  Pari  1 57  of  the 
Cnmmissinns  rPKulatums. 


(especiallv  in  Cormecticut)?  Prefer 
various  other  alternatives,  including 
ones  away  from  their  communities:  an 
riltprnative  Long  Island  Sound  crossing 
]"(  ation:  following  more  existing 
pipelines  or  roads;  and  u.se  of  existing 
(  aparitv 

Landowner  Issues 

Proximity  to  homes — property 
devaluation,  safety,  noise  from 
construction  activities  and  the 
directional  drill:  septic  system  impacts 
from  poor  drainage:  drinking  water  well 
disruption  or  t  ontamination:  blasting 
impacts  tf  thf  granite/bedrock  and 
potential  for  foundation  cracking; 
disruption  nt'ar  a  s(  hool;  previous 
damage  from  .Mi^i  nHjuin  pipeline 
installation,  and  unauthorized  all 
terrain  vehitlr    ,\ TX')  usage  along  the 
[npfdinc  right- i if  \\.i\    ROW). 

Tidal  and  Inland  Krologicai  Imparts 

Pot<'ntidl  for  impat  ts  im  tidal  and 
inland  \vet)ands  and  uildlife  preserves 
ini  hiding  thf>  Central  Pine  Barrens  in 
New  ■^drk  and  compatibility  with  the 
Long  Island  Pine  Bam^ns  Protection  Act; 
imparts  to  surface  water  and 
groundwater  drainage;  invasive  species 
introduction,  wddlifc  impacts:  soil 
erosion /spdimentation  impacts  from  tree 
and  upland  buffer  removal:  impacts  to 
threatened  and  endaniicred  species/ 
desire  for  spin  ics  sijni\s,  Impacts  to 
the  Carmans  and  P>'<  ihik  Rivers; 
Islander  East's  adhcrcnc  t-  to  local 
environmental  regulaiions:  impacts 
from  pesticides,  and  impacts  to  the 
Thimble  Islands 

Human  and  Sotioeconomu  Impacts 

Tourism  an(i  recnMlionai  impacts  to 
local  towns:  pconomu  aiiii  ^m  i.tl 
imparts:  proximity  to  Braiifurd  Steam 
Railroad  (new  open  corridor  and  safety 
concerns);  procedures  for  handling  a  gas 
emergencv  (concern  that  some  volunteer 
fire  departments  cciuld  not  handle  a  gas 
emergencv):  impacts  to  public  lands 
presen  nd  for  open  spaces  or  beaches  in 
the  affecteci  t(i\>ns,  fiiturc  zoning/ 
development  issues  nuise  impacts  from 
screening  tree  removal  along  Interstate 
95:  and  scenu  highwa\s/visual  impacts. 

Long  Lsland  Sound  Ecological  Impacts 

lmpac:ts  to  the  ecosystem  of  the  Long 
Island  Sound  including  impacts  to 
shellfish,  lobsters,  and  commercial 
fishing;  directional  drilling  impacts  on 
shellfish  beds  in  the  event  of  a  frac-out 
or  spill:  sp;ns  ning  and  nesting  windows; 
impacts  fcni  an(  ficrmg  and  cable 
swo'p  fnini  Ji.iigr^  general  water 
quaiitv  dcgradati   n:  and  a  preference  for 
complete  burial  of  the  underwater 
pipeline. 


I 
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Various  Concerns  i 

Various  other  issues  including 
assurances  that  the  company  will  do  the 
mitigation  it  has  stated;  that  additional 
industrialization  in  the  area  may  occur 
with  a  new  or  expanded  corridor;  that 
two  pipeline  projects  that  could  cross 
Long  Island  Sound  (Iroquois  and 
Tennessee — to  be  filed)  be  evaluated  at 
the  same  time  and  be  considered  as 
alternatives  and  cumulative  impacts; 
cumulative  impacts  from  underwater 
cable  installation;  All  Saints  Cemetery 
and  cultural  resources  impacts,  and  air 
quality  impacts 

Agenda  for  Site  Visit  ' 

We  will  conduct  a  site  visit  in  the 
project  area  during  the  week  of  October 
15.  2001.  We  will  tour  the  onshore 
portions  of  the  pipeline  route  and 
alternatives  by  automobile  and  on  foot. 
as  appropnate  All  interested  parties 
may  attend  but  must  provide  their  nwn 
transportation.  Any  additional 
comments  received  that  did  not  arise 
during  the  scoping  period  which  ended 
on  August  3.  2001  and  during  the  site 
visit  will  be  addressed  in  the  EIS 

Tuesday.  October  18.  2001   Meet  at 
8:00  am  at  the  Grumman  Memorial  Park 
(main  parking  lot),  near  the  intersection 
of  State  Routes  25  and  25A.  near 
Calverton.  New  York.  After  a  question 
and  answer  session,  we  will  drive  t(i  thf 
southern  terminus  of  the  proposed 
pipeline  ROW  and  head  north  along  the 
ROW.  through  the  Town  of  Ridge,  along 
the  Calverton  Lateral,  and  ending  along 
the  shore  of  the  Long  Island  Sound 
between  the  Towns  of  Shoreham  and 
Wading  River 

Thursday.  October  18.  2001:  Meet  at 
8  am  at  the  commuter  parking  lot  at  the 
end  of  the  Branford  Connector,  at  exit 
53  off  of  Interstate  95  in  Branford, 
Connecticut  After  a  question  and 
answer  session,  we  will  drive  the  ROW 
from  Branford  south  lo  Long  Island 
Sound,  head  north  along  the  proposed 
pipeline  ROW.  and  end  in  the  Town  of 
North  Haven  For  additional 
information  on  the  site  visit  contaci  the 
Commission's  Office  of  E.xternal  Affairs 
at  (202) 208-1088. 

David  P.  Boenters. 

SVrrefon 

(FR  Du(,   IJ 1-25490  FiliiU  10- 10-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

0<tober  4,  2001 

Take  notice  that  the  following 
hvdroelectric  applications  have  been 
filed  with  Commission  and  are  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License 

b.  Project  No  :  2030-036. 

c  Date  filed  June  29,  2001 

d  Applicants:  Portland  General 
Electric  C-ompany  (PGE)  and  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  (CTWS). 

e  \'nme  of  Project:  Pelton  Round 
Butte  Hydroelectric  Project. 

/  Location:  The  project  is  located  on 
the  Deschutes  River  in  [efferson, 
Marion,  and  Wasco  Counties,  Oregon. 
The  project  occupies  lands  of  the 
Deschutes  National  Forest;  Mt  Hood 
National  Forest;  Willamette  National 
Forest;  Crooked  River  National 
Grassland.  Bureau  of  Land  Management; 
and  tribal  lands  of  the  Warm  Springs 
Reservation  of  Oregon. 

£,'  Filed  Pursuant  to:  Federal  Power 
.•\ct.  16  U  S.C.  791(a)-825(r). 

h  Applicant  Contacts:  lulie  Keil, 
Director.  Hydro  Licensing.  Portland 
General  Electric  Companv.  121  SW 
Salmon  Street.  Portland.  OR  97204. 
(503)  464-8864;  and  lames  Manion. 
Cieneral  Manager.  Warm  Springs  Power 
Fntprprises.  P  O.  Box  690.  W^.rm 
Springs,  OR  97761.  (541)  553-1046 

/.  FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Nan 
Allen  at  (202)  219-2839.  E-mail  address: 
ndn.allen@ferc.fed.us. 

y.  Deadline  for  filing  scoping 
comments:  Dec^mhoY  7.  2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Stre<!t.  NE,.  Washington.  DC  20426. 
Scoping  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the    e-Filing"  link. 

The  Commissions  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dcKuments  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project  Further,  if  an  intervener 
files  comments  or  documents  with  the 


Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  This  application  is  not  ready  for 
envirorunental  analysis  at  this  time. 

1.  The  Round  Butte  development 
works  consisting  of:  (1)  The  440-foot- 
high,  1,382-foot-long  Round  Butte  dam; 
(2)  a  535,000-acre-foot  reservoir  with  a 
normal  pool  elevation  at  1,945.0  feet 
mean  sea  level  (msl);  (3)  a  spillway 
intake  structure  topped  with  a  30-foot- 
high,  36-foot-wide  radial  gate,  and  a 
1,800-foot-long,  21 -foot-diameter 
spillway  tunnel:  (4)  an  85-foot-long, 
varying  in  height  and  width, 
powerhouse  intake  structure:  (5)  a 
1,425-foot-long,  23-foot-diameter  power 
tunnel;  (6)  a  powerhouse  containing 
three  turbine  generating  units  with  a 
total  installed  capacity  of  247  megawatts 
(MW);  [7]  a  12.5-kilovolt  (kV),  10.5- 
mile-long  transmission  line  extending  to 
the  Reregulating  dam.  and  a  230-kV, 
100-mile-long  transmission  line 
extending  to  Portland  General's  Bethel 
substation;  and  (8)  appurtenant 
facilities.' 

The  Pelton  development  consists  of: 
(1)  The  204-foot-high,  636-foot-long 
thin-arch  variable-radius  reinforced 
concrete  Pelton  dam  with  a  crest 
elevation  1,585  feet  msl:  (2)  a  reinforced 
concrete  spillway  on  the  left  bank  with 
a  crest  elevation  of  1,558  feet  msl;  (3) 
Lake  Simtustus  with  a  gross  storage 
capacity  of  31,000  acre-feet  and  a 
normal  maximum  surface  area  of  540 
acres  at  normal  maximum  water  surface 
elevation  of  1,580  feet  msl;  (4)  an  intake 
structure  at  the  dam;  (5)  three  16-foot- 
diameter  penstocks,  107  feet  long.  116 
feet  long,  and  108  feet  long, 
respectively;  (6)  a  powerhouse  with 
three  turbine/generator  units  with  a 
total  installed  capacity  of  108  MW;  (7) 
a  tailrace  channel:  (8)  a  7.9-mile-long, 
230-kV  transmission  line  from  the 
powerhouse  to  the  Round  Butte 
switchyard;  and  (9)  other 
appurtenances. 

The  Reregulating  development 
consists  of:  (1)  The  88-foot-high,  1,067- 
foot-long  concrete  gravity  and 
impervious  core  rockfilled  Reregulating 
dam  with  a  spillway  crest  elevation  of 
1,402  feet  msl;  (2)  a  reservoir  with  a 
gross  storage  capacity  of  3,500  acre  feet 
and  a  normal  maximum  water  surface 
area  of  190  acres  at  normal  maximum 
water  surface  elevation  of  1,435  feet 


'  On  luly  25.  2001.  an  amendment  to  the  current 
license  was  approved  that  would  add  one  70- 
kilnwatt  (k\V)  turbine  generating  unit  with 
dissociated  support  structure  at  the  Round  Butte 
powerhouse.  This  turbine  has  not  yet  been 
installed 
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msl;  (3)  a  powerhouse  at  the  dam 
containing  a  18.9-MW  turbine/generator 
unit:  (4)  a  tailrace  channel;  (5)  a  3.2- 
mile-long,  69-kV  transmission  Une  from 
the  development  to  the  Warm  Springs 
substation;  and  (6)  other  appurtenances. 

The  project  is  estimated  to  generate  an 
average  of  1.613  billion  kilowatthours 
annually.  The  dams  and  existing  project 
facilities  are  owned  by  the  co- 
applicants. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
vvrww.ferc.gov  using  the  "RIMS"  link — 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process. 

The  Commission  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  the  project  in  accordance  with 
the  National  Environmental  Policv  Act. 
The  EIS  will  consider  both  site-specific 
and  cumulative  environmental  impacts 
and  reasonable  alternatives  to  the 
proposed  action. 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EIS.  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Daytime  Meeting 

Wednesday,  November  7,  2001.  9:00 
a.m..  Maccie  Conroy  Center, 
Jefferson  County  Fair  Complex,  430 
SW  Fairgrounds  Road,  Madras, 
Oregon 

Evening  Meeting 

Wednesday,  November  7.  2001,  7  p.m., 
Kah-Nee-Ta  Resort,  Highway  8, 
Warm  Springs,  Oregon 

Copies  of  the  Scoping  Document 
(SDl)  outlining  the  subject  areas  to  be 
addressed  in  the  EIS  were  distributed  to 
the  parties  on  the  Commission's  mailing 
list.  Copies  of  the  SDl  will  be  available 
at  the  scoping  meeting  or  may  be 
viewed  on  the  Web  at  http:// 
wrww. ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance). 

Site  Visit 

The  applicants  and  Commission  staff 
will  conduct  a  project  site  visit 
beginning  at  8:30  a.m.  on  Ntnembpr  6. 
2001.  All  interested  individual.'., 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
at  the  Round  Butte  Overlook  Park  All 
participants  are  responsible  for  their 
own  transportation  to  the  site  Anyonf 
with  questions  about  the  site  visit 
should  contact  Martv  Mav,  PGE.  at 
phone  503-464-757'8  or  FAX  503^64- 
2944  by  Wednesday.  October  31. 

Obiectives 

At  the  scoping  meetings,  the 
Commission  staff  will:  (1)  Summarize 
the  environmental  issues  tentativelv 
identified  for  analysis  in  the  EIS:  (2) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantifiable  data,  on  the  resources  at 
issue:  (3)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS.  including 
viewpoints  in  opposition  to.  nr  in 
support  of.  the  staffs  preliminarv  views: 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EIS:  and  (5)  identih 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 

Procedures 

The  meetings  are  recorded  by  a 
stenographer  and  become  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
one  or  both  of  the  meetings  and  to  assist 
the  staff  in  defining  and  clarif\ing  the 
issues  to  be  addressed  in  the  EIS. 

David  P.  Boergers, 

Serrptan' 

|FR  Doc  01-  254«4  Filed  10-10-01;  8:45  ami 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Pro)ect  Use  of  Pro|ect 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

October  4,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  publa 
inspection: 


a.  Application  Type:  Non-Project  Use 
of  Projet;t  Lands  and  Waters. 

b  Project  Mo:  2232-430. 

c  Date  Filed:  September  7,  2001. 

d.  Applicant:  Duke  Energy 
Corporation. 

e  Name  o/Pro;ecf;  Catawba  Wateree 
Hvdroelectric  Project. 

f  Location:  On  Lake  Norman  at  the 
Smithstone  Subdivision,  in  Lincoln 
County.  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

^  Filed  Pursuant  to:  Federal  Power 
Act.  16  ISC  791(a)-825(r). 

h  Applicant  Contact:  Mr.  E.M. 
Oaklev.  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y).  Charlotte,  NC 
28201-1006.  Phone:  (704)  382-5778. 

1   FERC  Contact  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076,  or  e-mail 
dddress  brian  romanek@ferc.fed.us. 

1   Deadline  for  filing  comments  and/ 
or  motions  November  5.  2001. 

.Ml  documents  (original  and  eight 
copies)  should  be  filed  with  David  P. 
Boergers  .Sec  retarv   F>'dfral  Energv 
Regulalon'  Commission.  888  First 
Street.  NE.,  Washington  DC  20426. 
Comments,  protests  and  mterventions 
ma\  l>e  filed  electronically  via  the 
Intrmet  in  lieu  of  paper.  See,  18  CFR 
^85  2001(a)(l)(iii)  and  the  instructions 
on  the  f Commission's  web  site  under  the 
■  t'-Filing'  link 

Please  include  the  project  number 
(2232—430)  on  anv  (  Mmnients  or 
motions  filed 

k  Description  of  Proposal:  Duke 
Energy  c;or[)oration  proposes  to  lease  to 
Smithstone  Properties.  LLC.,  one  parcel 
of  project  land  containing  0.87  acre  for 
thi'  ronstnu  tion  of  25  boat  slips.  The 
boat  slips  would  provide  access  to  the 
reservoir  !nr  reMdnnts  of  the  Smithstone 
.Subdivision   .■\pproximately  490  linear 
fpt't  of  shiireline  will  be  stabilized  with 
rip  rap   No  dredging  is  proposed. 

1  Location''   >f  the  Application:  Copies 
of  this  filin^i  .ire  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
^>■\^^^■  fere. gov  using  the  "RIMS"  link. 
select    Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

o.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  ComniiS'.ii'n 

p.  Comments.  I'rotests,  ur  Motions  to 
Intervene — Anyone  may  submit 
(  I  imments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
^H5  214   in  determining  the  appropriate 
action  to  take,  the  Commission  will 
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consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Ser\'ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS', 

■RECOMMENfDATIONS  FOR  TERMS 
AND  CONDITIONS",  'PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives 

David  P.  Boergers. 

Secretary  ' 

[FR  Doc  01-25495  Filed  10-10-01 .  8  45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Noftice  of  Non-Profect  Uae  of  Protect 
Lancia  and  Waters  and  Soliciting 
Comments,  Motions  To  Intervene,  and 


October  4,  2001 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2503-065. 

c.  Date  Filed:  August  16.  2001. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  Name  of  Project  Keowee-Toxaway 
Hydroelectric  Project 

f.  Location:  On  Lake  Keowee  at  the 
Woods  at  Lake  Keowee  Subdivision,  in 
Oconee  County,  South  Carolina  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 


h  Applicant  Contact:  Mr.  E.M. 
Oaklfv  Duke  Energy  Ciorporation.  P.O. 
Box  1006  (E(:i2Y),  Charlotte,  NC 
28201-1006   Phone:  (704)  382-5778. 

I  FERC:  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanekat  (202)  219-3076,  ore-mail 
address:  bnan.romanek@ferc.fed.us. 

i  Deadline  for  filing  comments  and/ 
or  motions:  November  5,  2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See,  18  CFR 
385  2001(a)(l)(iii)  and  the  instructions 
on  the  (Commission  s  web  site  under  the 
'e-Filing  "  link. 

Please  include  the  project  number 
(2503-065)  on  any  comments  or 
motions  filed. 

k  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  lease  to 
The  Woods  at  Lake  Keowee.  one  parcel 
of  project  land  consisting  of  0.46  acre 
for  the  construction  of  one  cluster  dock 
facility  accommodating  16  boats.  The 
boat  slips  would  provide  access  to  the 
reservoir  for  residents  of  The  Woods  at 
Lake  Keowee  Subdivision. 
Approximately  490  linear  feet  of 
shoreline  will  be  stabilized  with  rip  rap. 
No  dredging  is  proposed. 

1  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www  ferc.gov  using  the  'RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance) 

m  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385  210.  385.211, 
385  214  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 


"COMMENTS". 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS'.  'PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary 

[FR  Doc.  01-25496  Filed  10-10-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  Licenses  and 
Soliciting  Comments,  Protests,  and 
Motions  To  Intervene 

October  4.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
Licenses. 

b.  Project  Nos:  2742-028,  2743-041, 
2911-027, and  3015-010, 

c.  Date  Filed:  August  27,  2001. 

d.  Applicants:  Alaska  Energy 
Authority  (transferor)  and  the  Four  Dam 
Pool  Power  Agency  (transferee}. 

e.  Name  ana  Location  of  Projects:  The 
Solomon  Gulch  Project  No.  2742  is 
located  on  Solomon  Gulch  Creek  in  the 
Valdez-Cordova  area,  the  Terror  Lake 
Project  No.  2743  is  located  on  the  Terror 
and  Kizhuyak  Rivers  in  Kodiak  Island 
Borough,  the  Swan  Lake  Project  No. 
2911  is  located  on  Falls  Creek  in 
Ketchikan  Gateway  Borough,  and  the 
Tyee  Lake  Project  No.  3015  is  located  on 
Tyee  Creek  in  the  Wrangell  area,  Alaska. 
These  projects  occupy  federal  lands 
administered  by  the  U.S.  Forest  Service, 
the  Bureau  of  Land  Management,  and 
other  agencies. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  transferor: 
Mr.  Brian  Bjorkquist.  Alaska  Attorney 
General's  Office.  1031  W.  Fourth 
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Avenue,  Anchorage.  AK  99501.  (907) 
269-5136.  For  transferee:  Mr.  Ronald  L. 
Saxton,  Ater  Wynne  LLP,  222  SW 
Columbia  Street — Suite  1800.  Portland, 
OR  97201-6618,  (503)  22&-1191. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

i.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
(Novembers,  2001). 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street.  NE,  Washington  EX:  20426. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2D01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Please  include  the  noted  project 
nimibers  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  The 
Applicants  propose  a  transfer  of  the 
licenses  for  the  Solomon  Gulch.  Terror 
Lake.  Swan  Lake,  and  Tyee  Lake 
hydroelectric  projects  from  Alaska 
Energy  Authority  (an  agency  of  the  State 
of  Alaska)  to  the  Four  Dam  Pool  Power 
Agency,  which  is  comprised  of 
representatives  of  the  five  utilities  that 
now  operate  the  projects.  The  transfer  is 
sought  in  connection  with  the  proposed 
sale  of  the  projects  to  fund  an 
endowment  for  Alaska's  Power  Cost 
Equalization  program,  which  is 
intended  to  provide  affordable  energy  to 
meet  the  basic  economic  needs  of  rural 
Alaskans. 

k.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Conaments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accoraance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST-,  or 
"MOTION  TO  INTERVENE •,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  An  additional  copy  must  be 
sent  to  the  Director,  Division  of 
Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulator* 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

David  P.  Boergers, 

Secretary' 

|FR  Doc,.  01-25497  Filed  10-10-01.  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7078-3] 

AgwKy  Infonnation  Collection 
Actlvltlei  Up  for  Renewal:  Comment 
RequMt;  SMe  Program  Adequacy 
Determination— llunictpai  SoHd  Waste 
Landfllle  (MSWLFe)  and  Non- 
Municipal,  Non-Hazardous  Waste 
DIapoaal  Units  That  Recalve 
CondMonally  Exempt  Small  Quantity 
Generator  (CESOG)  Hazardous  Waste 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  L'.SC 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  State 
Program  Adequacy  Determination — 
Municipal  Solid  Waste  Landfills 
(MSWLFs)  and  Non-municipal.  Non- 
hazardous  Waste  Disposal  Units  that 
Receive  Conditionally  Exempt  Small 


Quantity  Generator  (C^.ESQG)  Hazardous 
Waste.  ICR  Number  1608.03,  OMB 
control  number  20.50-0152.  currently 
expiring  an  ,^pnl  .30,  2002.  Before 
submitting  the  K^R  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
t  nmments  on  specific  aspects  of  the 
proposed  continuing  information 
collection  as  described  below 
DATES:  Comments  must  be  submitted  on 
or  before  December  10.  2001 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2001-SIRP-FFFFF  to  RCRA  Docket 
Information  Center,  Offir  e  of  .Solid 
Waste  (5305G).  US  Environmental 
Protection  .\gencv  Headquarters  :KFA 
HQ).  1200  Pennsylvania  Ave    \\\  , 
Washington,  EK'  20460  Hand  deliveries 
of  comments  should  be  made  tu  the 
Arlington,  VA,  address  below. 
Comments  also  ma\  be  submitted 
ele<:tronically  through  the  Internet  to 
<rcra-docket^pa  gn\'>  Comments  m 
electronic  format  also  should  be 
identified  bv  the  docket  numl>er  F- 
2001-SIRP-FFFFF  All  elwtronii 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  spei  lal 
characters  and  anv  form  of  en(.rvption 

Commenters  should  not  ele<  tronii.rflly 
submit  any  confidential  business 
information  (CBI)  An  original  and  two 
copies  of  CBI  must  b*'  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W,  US  EPA.  1200  Pennsylvania 
Ave,  SW,  Washmgton.  IX:  20460 

Public  comments  and  supporting 
materials  are  available  for  viewing  m 
the  RCRA  Information  Center  (RiCj, 
located  at  Crystal  Gateway  I,  First  Floor. 
1235  Jefferson  Davis  Highwav 
Arlington.  VA  The  RIC  is  open  from  y 
am  to  4  p,m.,  Monday  through  Friday, 
excluding  federal  holidays  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230  The  publu  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge 
Additional  copies  cost  $0  15  page  The 
index  and  supporting  materials  are 
available  electronically 

The  official  record  for  this  action  will 
be  kept  in  paper  form  AccordingU    VA'.\ 
will  transfer  all  comments  n»<.:ei\  ed 
electronically  into  paper  form  and  place 
them  in  the  official  record  wHh  h  wili 
include  all  comments  submitted  m 
writing,  EPAs  response  to  comments, 
both  written  and  electronir    will  be 
placed  in  the  official  reconl   Thf 
Agency's  response  to  ma|or  <  nnuiiiMit^ 
may  also  be  published  in  <i  iiitu  i-  m  tiie 
Federal  Re^^ister  EPA  will  n :! 
immediately  reply  to  (,ommenters 
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electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCR.^ 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC.  metropolitan  area,  call 
(703) 412-9810  or  TDD  (703) 412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  information 
collection,  contact  Steven  Lew.  Office 
of  Solid  Waste  (5306VV).  1200" 
Pennsylvania  Ave.  \'W..  Washington. 
DC  20460.  (703)  308-7267.  ot 
levy  steve&epa.gov 

SUPPLEMENTARY  INFORMATION: 

Affected  entities  Entities  potentially 
affected  by  this  action  are  states  that 
seek  approval  of  permit  programs  for 
MSWLFs  and  for  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  waste,  or  approval  of 
modifications  of  previously  approved 
permit  programs  for  MSWLFs 

Title:  State  Program  .\dequacy 
Determination — Municipal  Solid  Waste 
Landfills  (MSWLFs)  and  Non- 
municipal.  Non-hazardous  Waste 
Disposal  Units  that  Receive 
Conditionally  Exempt  Small  Quantity 
Generator  (CESQG)  Hazardous  Waste, 
0MB  Control  No  2050-0152,  ICR 
Number  1608.03.  renewal  of  ICR 
Number  1608.02,  which  expires  April 
30, 2002 

Abstract:  Section  4010(c)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976  requires  that  EPA 
revise  the  landfill  criteria  promulgated 
under  paragraph  (1)  of  Section  4004(a) 
and  section  1008(a)(3).  Section  4005(c) 
of  RCRA,  as  amended  by  the  Hazardous 
Solid  Waste  Amendments  (HSWA)  of 
1984.  requires  states  to  develop  and 
implement  permit  programs  to  ensure 
that  MSWLFs  and  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  household  hazardous  waste  or 
CESQG  hazardous  waste  are  in 
compliance  with  the  revised  criteria  for 
the  design  and  operation  of  non- 
municipal,  non-hazardous  waste 
disposal  units  under  40  CFR  part  257, 
subpart  B  and  MSWLFs  under  40  CFR 
part  258  (40  CFR  part  257.  subpart  B 
and  40  CFR  part  258  are  henceforth 
referred  to  as  the  "revised  federal 
criteria'  .)  Section  4005(c)  of  RCRA 
further  mandates  the  EPA  Administrator 
to  determine  the  adequacy  of  state 
permit  programs  to  ensure  owner  and/ 
or  operator  compliance  with  the  revised 
federal  criteria.  A  state  program  that  is 
deemed  adequate  to  ensure  compliance 
may  afford  flexibility  to  owners  or 


operators  in  the  approaches  they  us?  to 
meet  federal  requirements,  significantly 
reducing  the  burden  associated  with 
compliance. 

hi  response  to  the  statutory 
requirement  in  section  4005(c).  EPA 
developed  40  CFR  part  239.  commonly 
referred  to  as  the  State  Implementation 
Rule  (SIR).  The  SIR  describes  the  state 
application  and  EPA  review  procedures 
and  defines  the  elements  of  an  adequate 
state  permit  program. 

The  collection  of  information  from  the 
state  during  the  permit  program 
adequat  v  determination  process  allows 
EPA  to  evaluate  whether  a  program  for 
which  approval  is  requested  is 
appropriate  in  structure  and  authority  to 
ensure  owner  or  operator  compliance 
with  the  revised  federal  criteria.  The  SIR 
does  not  require  the  use  of  a  particular 
application  form  Section  239.3  of  the 
SIR.  however,  requires  that  all  state 
applications  contain  the  following  five 
components: 

(i)  A  transmittal  letter  requesting 
permit  program  approval, 

(ii)  A  narrative  description  of  the  state 
permit  program,  including  a 
demonstration  that  the  states  standards 
for  non-municipal,  non-hazardous  waste 
disposal  units  that  receive  CESQG 
hazardous  waste  are  technically 
comparable  to  the  part  257.  subpart  B 
criteria  and/or  that  its  MSWLF 
standards  are  technically  comparable  to 
the  pari  258  criteria 

(iii)  A  legal  certification 
demonstrating  that  the  state  has  the 
authority  to  carry  out  the  program. 

(iv)  Copies  of  state  laws,  regulations, 
and  guidance  that  the  state  believes 
demonstrate  program  adequacy. 

(v)  Copies  of  relevant  state-tribal 
agreements  if  the  state  has  negotiated 
with  a  tribe  for  the  implementation  of  a 
permit  program  for  non-municipal,  non- 
hazardous  waste  disposal  units  that 
receive  CESQG  hazardous  waste  and/or 
MSWLFs  on  tribal  lands. 

The  EPA  Administrator  has  delegated 
the  authority  to  make  determinations  of 
adequacy,  as  contained  in  the  statute,  to 
the  EPA  Regional  Administrator.  The 
appropriate  EPA  Regional  Office. 
therefore,  will  use  the  information 
provided  by  each  state  to  determine 
whether  the  state's  permit  program 
satisfies  the  statutory  test  reflected  in 
the  requirements  of  40  CFR  part  239.  In 
all  cases,  the  information  will  be 
analyzed  to  determine  the  adequacy  of 
the  state's  permit  program  for  ensuring 
compliance  with  the  federal  revised 
criteria. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

EPA  is  soliciting  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary' 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses). 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to 
enable  them  to  respond  to  a  collection 
of  information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  total  burden  for  states,  territories, 
and  the  EPA  regions  for  the  collection 
and  evaluation  of  information  under 
this  ICR  is  estimated  to  be  about  9.568 
hours  and  $424,614.  The  estimated 
burden  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining 
necessary  data,  and  completing  and 
reviewing  the  collection  of  information. 
The  ICR  supporting  statement  describes 
the  assumptions  and  information 
sources  used  to  develop  the  burden 
estimate  for  this  ICR.  For  a  copy  of  the 
supporting  statement,  contact  the  RCRA 
Hotline  at  the  telphone  numbers  listed 
above  or  Steven  Levy  at  (703)  308-7267, 
or  e-mail  <levy,steve@epa,gov>. 
Requests  should  reference  the  document 
title.  "Supporting  Statement  for  EPA 
Information  Collection  Request 
#1608.03."  There  is  no  recordkeeping 
burden  associated  with  this  ICR. 
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Dated;  September  27,  2001, 
Elizabeth  A.  Cotsworth, 

Dm'ctor.  Office  of  Solid  Waslf. 

[FR  Dor,  01-25588  Filed  10-10-01:  8:45  amj 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-707&-4] 

Request  for  Nominations  to  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice  of  request  for 

nominations. 


summary:  Tfie  U.S.  Environmental 
Protection  Agency  (EPA)  invites 
nominations  to  fill  vacancies  on  its 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  The  Agency  seeks  qualified 
senior-level  decision  makers  from 
diverse  sectors  throughout  the  United 
States  to  be  considered  for 
appointments. 

DATES:  EPA  expects  to  make  new 
appointments  by  the  end  of  the  calendar 
year  and  encourages  nomination 
submissions  bv  Friday,  November  16. 
2001. 

ADDRESSES:  Submit  nominations  to:  Mr. 
Gordon  Schisler.  Deputy  Director.  Office 
of  Cooperative  Environmental 
Management.  U.S.  Environmental 
Protection  Agency  (1601A).  1200 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act. 
Public  Law  92463  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  envirormiental  policy 
issues. 

The  Administrator  of  EPA  has  asked 
NACEPT  to  act  as  a  visionary  group  by 
periodically  identifying  emerging 
environmental  trends  and  issues  that 
could  impact  EPA's  ability  to  protect 
public  health  and  the  environment.  EPA 
seeks  new  members  with  broad 
experience  in  environmental 
technology,  futures  planning,  strategic 
visioning  and  long-range  planning.  In 
addition,  NACEPT  members  may  be 
asked  to  advise  the  Administrator  on 
other  environmental  policy  priorities  as 
needed. 

NACEPT  consists  of  a  representative 
cross-section  of  EPA's  partners  and 


principle  constituents  who  prnvid(> 
advice  and  recommendations  on  poliL\ 
issues  and  serve  as  a  sounding  board  for 
new  strategies  that  the  Agpncv  is 
developing. 

Maintaining  a  balance  and  divfrsitv  of 
experience,  knowledge,  and  ludgment  is 
an  important  consideration  in  the 
selection  of  members  Potential 
candidates  should  possess  the  ioUowuig 
qualifications: 
Occupy  a  senior  position  within  their 

organization 
Broad  experience  outside  of  their 

current  position 
Experience  dealing  VMth  public  policy 

issues 
Membership  in  broad-based  networks 
Extensu'e  experieni  e  in  the 

environmental  field 
Recognized  expert  in  the  subiect  matter 

to  be  addressed  bv  N.ACEPT 

EPA  is  seeking  nominees  for 
representation  from  all  sectors, 
especially,  state,  local  and  tribal 
agencies,  industry,  academia, 
environmental  justice  organizations. 
grassroots  organizations,  and  NGOs 

Nominations  for  membership  must 
include  a  resume  and  shnri  biographv 
describing  the  educational  and 
professional  qualifications  of  the 
nominee  and  the  nominee's  current 
business  address  and  davtinie  telephone 
number 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Peter  G.  Redmond.  Designated  Federal 
Officer  for  NACEPT,  US 
Environmental  Protection  Agency 
(1601A),  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460:  telephone 
(202)  564-1292.  email: 
redmond.peter@epa.gov 

Dated:  October  4,  2001. 
Peter  G.  Redmond, 

Designated  Federal  Officer. 

[FR  Doc  01-25586  Filed  10-10-01:  8:45  am] 

BILLING  CODE  SS60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42212D;  FRL-6806-3] 

Endocrine  Disruptor  Method  Validation 
Subcommittee  Under  tt>e  National 
Advisory  Council  for  Environmental 
Policy  and  Technology;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  As  mandated  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended  by  the  Food  Quality  Protec  tion 
Act  of  1996,  EPA  is  implementing  an 


Endocrine  Uisruptnr  S(  ii-cunn;  Crogram 
lEDSP)  As  pan  oi  liie  iinpiementdlion 
of  EDSP.  the  Endocrine  Disruptor 
Method  Validation  Subcommittee 
(EDMV'S)  under  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  a  Federal 
Advisory  Committee,  has  been 
established  This  notice  announces  a  2- 
day  meeting  of  the  EDMVS  EDMVS  will 
provide  technical  advice  on  the  Tier  1 
Screening  and  Tier  2  Testing  methods 
for  EPA  sEDSP.  The  meeting  is  open  to 
the  public.  Seating  is  on  a  first-come 
basis  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  lane  Smith  at  the  address  listed 

under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  Oays  prior 
til  the  meeting,  so  appropriate 
arrangements  can  be  made 
DATES:  The  2-day  meeting  will  be  held 
on  October  30,  2001 ,  from  9  am  to  5:15 
p.m.  and  October  31.  2001,  from  9  am 
to  12:30  p.m.  Requests  to  participate  in 
the  meeting  must  be  received  on  or 
before  October  26,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Washington  Dulles  Airport, 
13869  Park  Center  Road,  Hemdon,  VA 
20171   The  telephone  number  at  the 
Hilton  Washington  is  (703)  478-2900; 
the  fax  number  is  (703)  478-9286. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  II  of  the 
SUPPLEMENTARY  INFORMATION    To  ensure 
proper  receipt  by  EPA.  your  request 
must  identify  docket  control  number 
OPPT^2212D  in  the  subject  line  on  the 
first  papp  of  vour  response 
FOR  FURTHER  INFORMATION  CONTACT:  jane 
.Smith,  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Policy  (7203),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave  .  NW  . 
Washington.  DC  20460:  telephone 
number  (202)  260-1597;  fax  number: 
(202)  401-1282:  e-mail  address: 
smith  iane-scottiepa.gov, 
SUPPLEMENTARY  INFORMATION 

I,  Does  This  Action  .\pplv  to  Me^ 

This  ac  tion  is  dirnt  ted  to  the  public 
in  general.  This  at  lion  niav,  however,  be 
of  interest  if  you  produce,  manufacture. 
use.  i.tmsume.  work  with,  or  import 
pesticide  chemicals,  substances  that 
mav  have  an  effect  cumulative  to  an 
effect  of  a  pesticide,  or  substances  found 
in  sources  of  drinking  water  To 
determine  whether  you  or  your  business 
mav  ha\  e  an  interest  in  this  notice  you 
should  carefulh  examine  section  408(p) 
of  the  Federal  Fiod,  Drug,  and  Cosmetic 
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Act  (FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Public 
Law  104-170).  21  U.S.C.  346a  (p)  and 
amendments  to  the  Safe  Drinking  Water 
Act  (Public  Law  104-182).  42  U.S  C 
300J-1 7  Since  other  entities  may  also 
be  interested,  the  .Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  ] 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents?  i 

1.  Electronically.  A  list  of  EDM\'S 
members  and  the  meeting  agenda  are 
now  available  In  addition,  the  Agency 
may  provide  additional  background 
documents  as  the  material  becomes 
available.  You  may  obtain  electronic 
copies  of  these  documents,  and  other 
related  documents  that  may  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/ 
scipoly/oscpendo  To  access  this 
document,  on  the  Home  Page  select 
"Endocrine  Disrupters"  which  will  take 
you  to  the  OSCP  Endocrine  Disruptor 
Screening  Program  web  site.  Ynu  can 
also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 

wTivw.  epa.gov/fedrgstr/ 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPPT-4221 2D  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
Endocrine  Disruptor  Method  Validation, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI) 
This  administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC 
The  Center  is  open  from  noon  to  4  p.m,, 
Monday  through  Friday,  excluding  legal 
holidays  The  telephone  number  of  the 
Center  is  (202)  26O-7099. 


in.  How  Can  I  Request  to  Participate  in. 
this  Meeting? 

\'ou  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  diiv  information  in  your  request 
that  IS  considered  CBI  Your  request 
must  be  received  by  t^PA  on  or  before 
October  26.  2001   To  ensure  proper 
receipt  bv  EP.^.  it  is  imperative  that  you 
identify  docket  control  number  OPPT- 
4221 2D  in  the  subject  line  on  the  first 
page  of  your  request. 

1    Bv  mail.  You  may  submit  a  request 
to:  Docket  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
lOPPT).  Environmental  Protection 
.\gency.  1200  Pennsylvania  Ave..  N\V.. 
VVashington,  DC  20460. 

2.  In  person  or  by  courier.  You  may 
deliver  a  request  to:  OPPT  Docket 
Control  Office.  North  East  Mall  Rm.  B- 
607.  Waterside  Mall.  401  M  St..  SW., 
Washington.  EKl  The  Docket  Control 
Office  is  open  from  8  am.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

3   Electronically.  You  may  submit 
your  request  ele<:tronically  by  e-mail  to: 
oppt-ncic@epa  gov  Do  not  submit  any 
information  electronically  that  you 
c  onsider  to  be  (;BI  L"se  WordPerfect 
6  1/8  0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption   Be  sure  to  identify 
by  docket  control  number  OPPT- 
42212D.  You  may  also  file  a  request 
online  at  many  Federal  Depository 
Libraries 

IV.  Meeting  Overview 

October  30,  2001 

•  Brief  overview  of  NACEPT. 

•  Overview  of  the  endocrine  program 
at  EPA — Validation  Process,  program 
status  and  timeline,  roles  and 
relationships  and  illustration- 
utertrophic  assay,  public  comment. 

October  31,  2001 

•  EDMVS  process. 

•  Next  steps. 

List  of  Subjects 

Environmental  protection,  Endocrine 
disruptors. 

Dated  Ortober  4.  2001 

Vanessa  Vu, 

Uirpctnr.  Office  of  Sri  f  nee  Coordination  and 
Policy.  Office  of  Prevention.  Pesticides  and 
Toxic  Substances. 

'FR  nn.    Ol-25f.7q  Filed  lO-^-Ol;  1:35  pm] 

BILUP4G  CODE  B560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7079-2] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Envirormiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Act.  Public  Law  92463,  EPA  gives  notice 
of  a  Meeting  of  the  Gulf  of  Mexico 
Program  (GMP)  Citizens  Advisory- 
Committee. 

DATES:  The  Meeting  will  be  held  on 
Wednesday,  November  7.  2001.  from  1 
p.m.  to  5:30  p.m.  and  on  Thursday, 
November  8.  2001.  from  8:30  a.m.  to 
3:30  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn,  404  Highway  90, 
Waveland.  Mississippi.  (601-467-9261). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Building  1103,  Room  202,  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  will  include:  Election  of 
Officers,  Dockwatch  and  Jellyfish 
update,  presentation  on  Business  and 
Industry  involvement  in  citizen 
activities,  presentations  on  Gulf  of 
Mexico  Program  priority  areas,  and  FY 
2003  Goals  and  Measures  discussion. 
The  meeting  is  open  to  the  public. 

Dated:  October  3.  2001. 
Gloria  D.  Car, 

Designated  Federal  Officer. 

[FR  Doc.  01-25590  Filed  10-10-01:  8:45  ami 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7078-6] 

Office  Of  Research  and  Development; 
Board  of  Scientific  Counselors 
Subcommitlee  Review  of  National 
Health  and  Environmental  Effects 
Research  Laboratory 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  review. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C.  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
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(BOSC)  Subcommittee  will  conduct  a 
meeting  to  review  the  activities  of  the 
National  Health  and  Environmental 
Effects  Research  Laboratorv  (NHEERL) 
of  the  ORD 

DATES:  The  review  will  be  held  on 
October  30-31,  2001.  On  Tuesday. 
October  30.  2001  the  review  will  begin 
at  9  a.m..  and  it  will  recess  at  5  p.m. 
Also,  on  Tuesday.  October  30,  a  Poster 
Session  with  researchers  will  begin  at  7 
p.m.  and  end  at  8:30  p.m.  On 
Wednesday.  October  31.  the  review  will 
begin  at  9  a.m.  and  adjourn  at  12  noon. 
All  times  noted  are  Eastern  Time. 
ADDRESSES:  The  review  will  be  held  at 
the  U.S.  EPA's  Environmental  Research 
Center  [ERC).  86  T.W.  Alexander  Drive. 
Triangle  Park,  North  Carolina. 
SUPPL£MENTARY  INFORMATION:  Anyone 
desiring  a  draft  agenda  for  the  meeting/ 
review  may  contact  Carolyn  Wheeler  at 
(919)  541-2281.  The  meeting  is  open  to 
the  public.  Members  of  the  public 
wishing  to  make  comments  at  the 
meeting  should  contact  Shirley 
Heimilton,  Designated  Federal  Officer, 
U.S.  Environmental  Protection  Agency, 
Board  of  Scientific  Counselors,  Office  of 
Research  and  Development  (8701R), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  or  by  telephone 
at  (202)  564-6853.  Each  individual 
making  comments  will  be  limited  to  a 
presentation  of  no  more  than  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Board  of  Scientific  Counselors. 
Office  of  Research  and  Development 
(8701R),  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460;  (202)  564- 
6853. 

Dated:  October  4,  2001. 

Peter  W.  Preuss. 

Director.  National  Center  for  Environmental 
Research 

(FR  Doc  01-25585  Filed  10-10-01:  8  45  am) 

BtUJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7078-5] 

Office  of  Ro«»arch  and  Devalopnwnt; 
Board  of  Scianttfic  Counaalors, 
Executiva  Commttlaa  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended  (5  U.S.C,  App.  2) 


notification  is  hereby  given  that  the 
Environmental  Protec:tic)n  Agenrv. 
Office  of  Research  and  Development 
(ORD).  Board  of  Scientific  Counselors 
(BOSC).  will  hold  an  E.xecutive 
Committee  Meeting. 
DATES:  The  Meeting  uill  be  held  nn 
November  1-2.  2001   On  Thursday. 
November  1.  the  Meeting  will  begin  at 
9  a.m..  and  will  recess  at  4:30  p.m  On 
Friday.  November  2.  the  Meeting  will 
reconvene  at  9  am  and  will  adiourn  at 
approximately  12  noon  All  times  noted 
are  Eastern  Time. 

ADDRESSES:  The  Meeting  will  be  held  at 
the  Loews  L'Enfant  Plaza  Hotel.  480 
LEnfant  Plaza  Promenade,  SW 
Washington.  DC  20024,  (202)  484-1000 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  be  limited  to 
BOSC  Sub-Committee  draft  reports  of 
ORD  Labs/Centers  site  visits,  planning 
and  outline  for  future  site  visits,  outline 
of  Ad-hoc  Subcommittee  on 
Communications,  and  consultations  on 
performance  measures  for  ORD 

Anyone  desiring  a  draft  agenda  may 
fax  their  request  to  Shirley  R  Hamilton 
at  (202)  565-2444.  The  meeting  is  open 
to  the  public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  contact  Shirley 
Hamilton.  Designated  Federal  Officer. 
U.S.  Environmental  Protection  Agency, 
Board  of  Scientific  Counselors.  Office  of 
Research  and  Development  (8701 R). 
1200  Pennsylvania  Avenue.  NW 
Washington,  DC  20460;  or  by  telephone 
at  (202)  564-6853  In  general  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton.  Designated  Federal 
Officer,  US  Environmental  Protection 
Agency,  Office  of  Research  and 
Development.  (8701 R),  1200 
Pennsylvania  Avenue.  NW  . 
Washington.  DC  20460.  (202)  564-6853 

Dated   October  2,  2001 

Peter  W.  Preuss, 

Director.  National  Cfnter  for  Environmental 
Research 

|FR  Doc  01-25587  Filed  lO-lO-Ol;  8:45  ami 

BILUNG  CODE  SStO-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-7078-1] 

Notice  of  Availability  of  Final 
Document  Entitled,  Risk  Bum 
Guidance  for  Hazardous  Waste 
Combustion  Facilities 

AGENCY:  Environmental  Protection 
Agency. 


ACTlOit:  Notice. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  providing  notice  that 
the  following  guidance  document:  Risk 
Burn  Guidance  for  Hazardous  Waste 
Combustion  Facilities,  EPA530-R-O1- 
001 ,  )uly  2001  is  now  available  for  use. 
This  EPA  combustion-related  guidance 
document  will  serve  to  update  and 
replace  the  existing  draft  guidan  e 
document  entitled:  Guidance  on 
Collection  of  Emissions  Data  to  Support 
Site-Specific  Risk  Assessments  at 
Hazardous  Waste  Combustion  Facilities, 
FVer  Review  Draft,  EPA530-D-98-002, 
.August  T^48. 

ADDRESSEES:  Supporting  materials  are 
available  f(.n  viewing  in  the  RCRA 
Information  Center  (RIC),  located  in 
Crystal  Gatewya  I.  1235  Jefferson  Davis 
Hiehwa\    First  Floor,  Arlington, 
N'irginia  The  Docket  Identification 
Numbers  is  F-2001^KB(;N   FFFFF  The 
RIC  IS  open  from  9  am  to  4  pm.  Monday 
through  Friday,  excluding  Federal 
holidays  The  puhlu  may  review  docket 
materials  bv  calling  "'03-60.^-9230  to 
make  an  appointment  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge 
.Additional  copies  rc:ist  $0  l.S  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  c(jntact  the  R("RA 
Call  Center  at  !800i  424-9,^46  ur  TDD 
(800)  553-7672  (hearing  impaired)   In 
the  Washington.  DC  metropolitan  area, 
call  (703)  412-9810  or  TDD  (7031  412- 
3323   For  spe<:ific  questions  on 
implementation  of  the  document,  please 
contact  \ our  Ri:R.A  regulating  authority. 

SUPPLEMENTARY  INFORMATION:  For  a 
paper  cop\  of  the  guidam  e  (locument. 
Risk  Bum  Guidance  for  Hazardous 
Waste  Combustion  Facilities  please 
contact  the  RCRA  Information  Center 
(RIC),  Office  of  .Solid  Waste  I5305G), 
l;,S  Environmental  Protectuin  .Agency 
Headquarters  (EPA   HQJ   12 UP 
PennsyKania  .Avenue,  \'\V 
Washington   D(    20460   [70A)  603-9230. 
The  document  number  is  EPA530-R- 
01-{)01   Copies  mav  also  be  obtained 
from  the  RCR.A  Call  Center  at  (800)  424- 
9346  or  TDD  (800)  553-7672  (hearing 
impaired)  In  the  Washington,  DC 
metropolitan  area,  call  (703)  412-9810 
or  TDD  (703)  412-3323 

The  d(K:ument  is  availaiile  m 
electronic  format  on  the  world  wide 
web  it  can  be  found  at  h-ww  c pa  gov/ 
epaoswer'hazwaste/combuit-btm. 

Dated    .August  31,  2001 
Matthew  Hale. 

.^1  ling  Director.  Office  of  Solid  Waste. 
[FR  Doc.  01-25591  Filed  10-10-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION' 
AGENCY 

[FRL-7078-2] 

New  York  State  Prohibition  on  Marine 
Discharges  of  Vessei  Sewage;  Notice 
of  Final  Affirmative  Determination 

Notice  is  hereby  given  that  a  final 
affirmative  determination  has  been 
made  by  the  Regional  Administrator, 
Environmental  Protection  Agency 
(EPA),  pursuant  to  section  312(f)'of 
Public  Law  92-500,  as  amended  by 
Public  Law  95-217  and  Public  Law 
100-4  (the  Clean  Water  Act),  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  the  Port 
Jefferson  Harbor  Complex,  County  of 
Suffolk.  State  of  New  York.  The  Harbor 
complex  consists  of  several  waterbodies. 
including  Port  Jefferson  Harbor. 
Setauket  Harbor.  Little  Bay.  the  Narrows 
and  Conscience  Bay  The  boundary  line 
for  the  proposed  No  Discharge  Area 
shall  extend  from  the  easternmost  point 
at  Old  Field  Beach  northerly  to  the 
westernmost  point  at  White  Beach  A 
Notice  of  Receipt  of  Petition  and 
Tentative  Determination  was  published 
in  the  Federal  Register  on  April  26, 
2001  and  public  comments  regarding 
the  tentative  determination  were 
accepted  through  May  26.  2001   One 
comment  letter  was  received  from  the 
American  Waterways  Operators  (AWO) 
dated  May  4.  2001.' 

AWO  commented  that  the  Town  of 
Brookhaven  had  not  contacted  any  of 
their  members,  which  operate  in  the 
Port  Jefferson  Harbor,  as  the  Town 
claims.  Specifically,  AWO  contends  that 
the  two  largest  commercial  waterfront 
facilities,  TOSCO  and  Keyspan  Energy, 
in  Port  Jefferson  Harbor  that  are  served 
by  the  tug  and  barge  industry  were 
neither  consulted  nor  considered.  The 
Town  of  Brookhaven  contacted  Barking 
Marine  representing  TILCON,  TOSCO 
Pipeline  and  Keyspan  Energy  on 
September  22,  2000.  The  companies 
indicated  that  compliance  with  No 
Discharge  Area  (NTDA)  requirements 
would  not  be  a  problem.  These 
conversations  were  documented  and 
signed  by  Peter  Koutrakos. 
Harbormaster,  Town  of  Brookhaven 
Many  of  the  commercial  vessels  are 
equipped  with  chemical  treatment 
systems  and  holding  tanks.  These 
vessels  can  either  use  a  pumpout 
facility,  a  commercial  septage  hauler  or 
discharge  their  treated  waste  after  they 
have  left  the  .NDA.  Based  on  the  logs 
submitted  to  EPA  and  the  statements 
made  by  the  representatives  of  TOSCO 
Pipeline,  Keyspan  Energy  and  Barker 


Marine,  EPA  has  determined  that 
adequate  facilities  for  the  safe  and 
sanitarv'  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available. 

This  petition  was  made  by  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
in  cooperation  with  the  Town  of 
Brookhaven.  Upon  receipt  of  an 
affirmative  determination  in  response  to 
this  petition.  NYSDEC  will  completely 
prohibit  the  discharge  of  sewage, 
whether  treated  or  not.  from  any  vessel 
in  the  Port  Jefferson  Harbor  Complex  in 
accordance  with  section  312(f)(3)  of  the 
Clean  Water  Act  and  40  CFR  140.4(a). 

The  Port  Jefferson  Harbor  Complex  is 
located  on  the  north  shore  of  Long 
Island  with  approximately  64  miles  of 
tidal  shoreline  contiguous  to  Long 
Island  Sound.  Port  lefferson's  marine 
waters  are  comprised  of  approximately 
2,000  acres  of  harbors,  bays  and  tidal 
wetlands  The  Harbor  complex  is  a 
ma)or  producer  of  hard  clams,  soft 
clams  and  oysters  in  New  York  State. 
The  Harbor  complex  is  used  extensively 
bv  recreational  boaters  Seasonal  and 
transient  mooring  areas,  as  well  as 
private  and  public  marinas  and  boat 
ramps,  are  located  in  the  area. 

Information  submitted  by  the  State  of 
New  York  and  the  Town  of  Brookhaven 
indicate  that  there  are  two  existing 
pumpout  facilities  and  two  pumpout 
boats  available  to  service  vessels  which 
use  the  Fort  Jefferson  Harbor  Complex. 
The  Town  of  Brookhaven  operates  a 
fixed  pumpout  station  at  the  Port 
Jefferson  Marina.  The  pumpout  is 
available  24  hours  a  day  beginning  May 
1  through  October  31  and  is  self-service. 
No  fee  is  charged  for  the  use  of  the 
pumpout  Water  Depth  is  10-feet  at 
mean  low  water  making  it  accessible  to 
all  recreational  boats  The  Town  of 
Brookhaven  operates  a  mobile  pumpout 
vessel  which  is  dedicated  to  the  Harbor 
complex  from  mid-May  through  mid- 
September.  The  hours  of  operations  are 
Saturdays  from  10  am  to  5  pm,  Sundays 
from  8  am  to  5  pm  and  holidays  from 
8  am  to  5  pm  The  pumpout  vessel  is 
also  available  for  pumpouts  on  Fridays 
and  Mondays  by  appointment.  No  fee  is 
charged  for  the  service.  The  Town  has 
a  second  pumpout  vessel  that  during 
periods  of  heavy  demand  also  services 
Port  Jefferson  Harbor  Danfords  Marina 
located  on  East  Broadway.  Port 
Jefferson,  operates  a  pumpout.  The 
pumpout  is  available  during  normal 
business  hours  from  May  through 
October  A  SlO  00  fee  is  charged  for  the 
use  of  the  pumpout.  Water  depth  is  6 
feet  at  mean  low  water. 

Vessel  waste  generated  from  the 
pumpout  facilities  located  at  the  Town 


of  Brookhaven's  Port  Jefferson  Marina 
and  their  pumpout  vessel,  and  at  the 
Danfords  Marina  is  hauled  by  privately 
operated  waste  haulers.  All  hauled 
waste  from  the  pumpout  facilities  is 
discharged  into  and  treated  at  the 
Suffolk  County  sewage  treatment  plant 
at  Bergen  Point  located  in  Babylon. 

There  are  five  pumpouts  located  in 
harbors  adjacent  to  the  Port  Jefferson 
Harbor  Complex.  Two  pumpouts  are 
located  in  Stony  Brook  Harbor.  One 
pumpout  is  located  in  the  Nisseqouque 
River  while  two  more  are  located  in  Mt. 
Sinai  Harbor. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 
the  waters  of  Port  Jefferson  Harbor 
Complex  is  approximately  900  vessels 
which  are  docked  or  moored.  An 
inventory  was  developed  including  the 
number  of  recreational,  commercial  and 
estimated  transient  vessels  that  occupy 
the  harbor  bay  complex.  The  ratio  of 
boats  to  pumpout  facilities  has  been 
based  on  the  total  number  of  vessels 
which  could  be  expected.  With  two 
shore-side  pumpout  facilities  and  one 
pumpout  vessel  available  to  boaters,  the 
ratio  of  docked  or  moored  boats 
(including  transients)  is  approximately 
300  vessels  per  pumpout.  Standard 
guidelines  refer  to  acceptable  ratios 
failing  in  the  range  of  300  to  600  vessels 
per  pumpout.  If  the  EPA  calculation  is 
employed  (as  listed  in  the  guidance 
manual  entitled,  "Protecting  Coastal 
Waters  from  Vessel  and  Marina 
Discharges:  A  Guide  for  State  and  Local 
Officials — April  1994),  it  estimates  that 
two  pumpouts  are  needed  to  provide 
adequate  facilities. 

Several  commercial  vessel  operators 
are  active  in  and  around  the  harbor. 
These  include  the  Bridgeport/Port 
Jefferson  Ferry,  Miller  Marine,  Barker 
Marine,  Buchanan  Marine,  Ltd.,  Martha 
Jefferson  Paddlewheel  Cruises,  Port 
Jefferson  Ace  and  Prowler  Recreational/ 
Charter  Fishing,  and  Osprey 
Recreational/Charter  Fishing.  These 
businesses  were  contacted  by  the  Town 
of  Brookhaven  and  asked  to  provide 
information  regarding  their  methods  for 
treating  their  vessel  sewage.  Most  of  the 
operators  contacted  use  holding  tanks  to 
retain  their  sewage.  The  operators  that 
currently  use  flow-through  systems  have 
made  commitments  to  retrofit  and 
comply  with  the  No  Discharge  Area 
when  finalized. 

The  EPA  hereby  makes  a  final 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Port  Jefferson  Harbor  Complex, 
County  of  Suffolk,  State  of  New  York, 
This  final  determination  on  this  matter 
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will  result  in  a  New  York  State 
prohibition  of  any  sewage  discharges 
from  vessels  in  the  Port  Jefferson  Harbor 
Complex. 

Dated:  September  25.  2001. 
William  J.  Muszynski, 

Acting  Regional  Administrator.  Region  2 
[FR  Doc,  01-25589  Filed  10-1CM)1.  8:45  am] 

BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  98-67;  DA  01-2247] 

Postponement  of  FCC's  Public  Forum 
and  Technology  Expo  on 
Telecommunications  Relay  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  postponement  of 

meeting. 


summary:  By  this  notice,  the  Public 
Forum  and  Technology  Expo  on 
Telecommunications  Relay  Service 
(TRS),  that  had  been  scheduled  for 
October  10.  2001,  as  armounced  by 
Public  Notice.  DA  01-1969,  on  August 
20,  2001  has  been  postponed. 
DATES:  The  Public  Forum  and 
Technology  Expo  on  TRS  will  be 
rescheduled  for  sometime  in  the  Spring. 
A  public  notice  announcing  the  new 
date  will  be  released  in  the  future, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information,  please  contact 
Suzanne  Perrin  at  (202)  418-2874 
(voice),  (202)  418-1085  (TTY).  or 
spemn@fcc.gov  (e-mail)  or  Arlene 
Alexander  at  (202)  418-0581  (voice), 
(202)  418-0183  (TTY),  or 
aalexand@fcc.gov  (email). 
SUPPLEMENTARY  INFORMATION:  We  Still 
encourage  all  interested  individuals  to 
submit  written  e.\  parte  presentations 
identifying  proposed  national  outreach 
guidelines  and  procedures,  as  requested 
in  the  Public  Notice  DA  01-1969, 
released  August  20,  2001.  Ex  parte 
presentations  will  aid  us  in  our 
decision-making  with  regard  to 
identifying  the  best  means  of  achieving 
nationwide  outreach  on  TUS.  Interested 
parties  must  file  ex  parte  presentations 
pursuant  to  §1.1206  of  the 
Commission's  rules,  47  CFR  1.1206.  An 
original  and  four  (4)  copies  should  be 
filed  with  the  FCCs  Office  of  the 
Secretary,  445  12th  Street,  SW.,  TW- 
A325,  Washington  DC  20554  and  should 
reference  CC  Docket  No  98-67  One  (1) 
copy  of  those  filings  should  be  sent  to 
our  duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 


20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com.  Additionally,  two 
(2)  copies  should  be  forwarded  to  Greg 
Hlibok,  Consumer  Information  Bureau, 
FCC,  445  12th  Street.  SW  ,  Room  6- 
A236.  Washington,  DC  20554,  All  filings 
concerning  any  of  the  matters 
referenced  in  this  Public  Notice  should 
refer  to  CC  Docket  98-67  You  may  also 
file  ex  parte  presentations  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS),  Ex  parte 
presentations  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://wH-w.fcc.gov/e-file/ 
ecfs.htmh.  If  using  this  method,  please 
reference  CC  Docket  No,  98-67  in  the 
Proceeding  Block.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name,  Postal  Service  mailing 
address,  and  the  applicable  docket. 
Parties  may  also  submit  an  electronic  px 
parte  presentation  by  Internet  e-mail  To 
get  filing  instructions  for  e-mail  ex  parte 
presentations,  commenters  should  send 
e-mail  to  ecfs@fcc  gov.  including    get 
form  <your  e-mail  address>"  in  the 
body  of  the  message  A  sample  form  and 
directions  will  be  sent  in  reply  Cople^ 
of  any  subsequently  filed  documents  m 
this  matter  will  be  available  for  publi( 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SW,.  Room  CY-A257. 
Washington.  DC  20554 

Documents  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International 

Consumer  lnf(irmrttion  Buri^au, 

Pamela  Grej?or>', 

Chief,  Disabilities  Rights  Office. 

|FR  Dor,  01-25480  Filed  10-10-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  System  of  Records 

AGENCY:  Federal  Communications 
Commission  (FCC  or  Commission) 
ACHON:  Notice;  amendment  of  one 
altered  Privacy  Act  system  of  records; 
amendment  of  one  revised  routine  use; 
amendment  of  one  proposed  new 
routine  use,  one  deleted  routine  use; 
and  one  purged  system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended.  5 
U.S.C.  552a(e)(4).  the  FCC  has  amend.>d 
and  is  republishing  the  proposed 
alteration  of  a  systems  of  records,  FCC/ 
CIB-1,  "Informal  Complaints  and 


Inquiries  "  The  amended  and  altered 
system  of  records  incorporates  the 
provisions  of  F{X;'(;iB-4     Telephone 
and  Ele<::tronH  CdOtacts,    nn.si"-  two 
routine  uses  to  incorporate  comments 
received  following  the  initial 
publication  of  the  altered  system  of 
records  and  makes  other  edits  and 
revisions  as  necessary   The  FCC  will 
eliminate  FCC/CIB-4 
DATES:  The  amendpd  and  dltered 
system,  which  incorporates  the 
comments  received  following  the  initial 
publication,  shall  become  effective 
October  11,  2001 

FOR  FURTHER  INFORMATION;  Contact  Les 
Smith.  Performance  Evaluation  and 
Records  Mana^empnl   Room  1-A804, 
Federal  ( .ommunicatiDns  Commission, 
445  12th  Street.  SW  .  Washington.  DC 
20554.  or  via  the  Internet  at 
If'smith^frc  .go\ .  or  .\rthiiii  Si  rutchins. 
Staff  Attorney,  Offw  ^-f  'ti.   Hu'*-,  i 
Chief.  Consumer  Infoniidtu  i.  HurcdU. 
Room  3-A234.  Federal  Communications 
Commission,  at  (202)  418-2184.  or  via 
the  Internet  at  asrrufc/7@^rr  j?ov 
SUPPLEMENTARY  INFORMATION;  .\s 
required  hv  the  F^nvacy  Act  of  1974.  5 
V  S  C  5')2a  el  4j.  this  document  sets 
f(  irth  notii  e  of  the  amendment  of  the 
proposed  alteration  of  a  system  of 
records  maintained  by  the  FCC.  in 
response  tn  ((imments  received 
folldwing  the  initial  publication  in  the 
Federal  Register  The  purpose  of 
altering  FCC.  (  IB-1     "Information 
(  (impldints  and  Inquiries."  is  to  enable 
the  (  onvunicr  Inii  rmation  Bureau  to 
handle  diiil  firiM  -'^^  infnrrriiil  complaints 
filed  against  i  nnniii  m  (  .irruTs  received 
from  mdis'idu.il^   cri  ,j}i'.   .lod  other 
entities  Returd^  in  '.'.]'.-  ^x'-iemare 
available  for  public  inspection  after 
redaction  of  information,  which  could 
identify  the  complainant  or 
correspondent.  /  e  ,  name,  address,  and/ 
or  telephone  number 

The  Commissions  proposal  achieves 
this  purpose  by  amending  and  altering 
this  system  of  records.  FCC/CIB-1, 

Informal  C^omplaints  and  Inquiries," 
with  these  changes 

The  incorpiiratinii  of  the  data 
elements  nf  another  system  of  records, 
FCC/CIB^.    Telephone  and  Electronic 
Contacts,"  info  FCC/CIB-1; 

The  elimination  of  FCC/CIB-4; 

The  amendment  of  the  proposed 
revision  of  one  routine  use  to  address 
informal  complaints  filed  against 
common  carriers,  pursuant  to  Section 
208  of  the  Comnninications  Act  of  1934, 
as  amended 

Routine  use  (1)  to  allow  disclosure 
when  a  record  in  this  «\'stem  involves 
an  informal  comjildui'  filed  against  a 
conunon  carrier,  the  complaint  may  be 
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forwarded  to  the  defendant  carrier  for  a 
response,  pursuant  to  Section  208  of  the 
Communications  Act  of  1934.  as 
amended. 

The  addition  and  amendment  of  one 
routine  use  to  address  informal 
complaints  filed  against  common 
carriers: 

Routine  use  (2)  to  allow  disclosure 
when  an  order  or  other  Commission- 
issued  document  that  includes 
consideration  of  informal  complaints 
filed  against  common  carriers  is  entered 
bv  the  FCC  to  implement  or  enforce  the 
Communications  Act.  pertinent  rule. 
regulation,  or  order  of  the  FCC,  the 
complainants  name  may  be  made 
public  in  that  order  or  document  Where 
a  complainant  in  filing  his  or  her 
complaint  explicitly  requests  that  the 
bureau  withhold  his  or  her  name  from 
public  disclosure,  such  a  request  will  be 
granted  and  the  complainants  name 
will  not  be  disclosed  in  the 
Commission-issued  order  or  document 

The  deletion  of  one  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3): 

Former  routine  use  (4)  to  disclose  to 
a  Federal  agency,  in  responseto  its 
request,  in  connection  with  the  hirin)^  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit;  and 

The  revision  or  modification  of 
various  data  elements  in  FCC/CIB-1 
including  editorial  changes,  to  updatf. 
simplify,  or  clarify,  as  necessary,  this 
system  of  records 

The  FCC  will  use  FCC/CIB-1  to 
handle  and  process  informal  complaints 
filed  against  common  carriers  received 
.from  individuals,  groups,  and  other 
entities.  Records  in  this  system  ar^ 
available  for  public  inspection  afl^r 
redaction  of  information,  which  could 
identify  the  complainant  or 
correspondent,  ;  e  ,  name,  address,  and/ 
or  telephone  number  The  functions  in 
this  system  of  records  will  be  performed 
bv  the  Consumer  Information  Bureau 
(CIB). 

This  notice  meets  the  requirement  to 
notify  the  public  that  the  FCC  is 
amending  the  proposed  changes  in  the 
Commissions  system  of  records  by 
incorporating  changes  responsive  to 
comments  that  were  received  following 
the  initial  publication  at  66  FR  38425. 
July  24.  2001.  With  this  notification, 
this  system  of  records  is  effective 
October  11.  2001 

FCC/CIB-1 

SYSTEM  NAME: 

Informal  Complaints  and  Inquiries. 


SECURITY  CLASSIFICATION: 

This  material  has  not  received  a 
security  classification  at  this  time.  The 
OSCAR  system  is  currently  undergoing 
security  review 

SYSTEM  LOCATION: 

Chief  Consumer  Information  Bureau, 
Room  .5-(;758.  Federal  Communications 
Commission  (FCC).  445  12th  Street, 
SW  .  Washington.  DC  20554  and  1270 
Fairfield  Road.  Gettysburg.  PA  17325. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals,  groups,  and  other  entities 
who  have  made  informal  complaints  or 
in(]uiries  in  any  format.  inr:luding  but 
not  limited  to,  paper,  telephone,  and 
electronic  submissions,  on  matters 
arising  under  the  Communications  Act 
of  1934,  as  amended,  and  the 
Rehabilitation  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  in  this  system  include 
both  computerized  information 
contained  in  a  database  and  paper 
copies  of  inquiries,  informal  complaints, 
and  related  supporting  information, 
company  replies  to  c:omplaints. 
inquiries,  and  Commission  letters 
regarding  >u(;h  complaints  and  inquiries 
made  by  induiduals,  groups,  or  other 
entities  pertaining  to  the  FCC's  bureaus 
and  offices. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  151    154.  20ft,  208,  225.  226, 
227,  228.  255.  258,  301,  303,  309(e),  312. 
362.  364.  386.  507  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  154.  206.  208, 
225   226, 227, 228,  255.  258.  301.  303, 
309(e).  312.  362.  364.  386.  507;  Sections 
504  and  508  of  the  Rehabilitation  Act. 
29  I'  S.C.  794.  and  47  CFR  1.711  et  seq.. 
h  15  ft  spr/    7  15  pf  "ipc/  .  and  64  604, 

PURPOSE(S): 

The  records  in  this  system  of  records 
are  used  bv  Commission  personnel  to 
handle  and  process  informal  complaints 
ret  eived  from  indi\  iduals.  groups,  and 
other  entities.  Records  in  this  system  are 
available  for  public  inspection  after 
redaction  of  information  that  could 
identify  the  complainant  or 
correspondent,  i.e..  name,  address  and/ 
or  telephone  number 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

This  system  of  records  is  used  by 
Commission  personnel  to  handle  and 
process  informal  c:omplaints  received 
from  individuals,  groups,  and  other 
entities. 

1.  When  a  record  in  this  system 
involves  an  informal  complaint  filed 


against  a  common  carrier,  the  complaint 
may  be  forwarded  to  the  defendant 
carrier  for  a  response,  pursuant  to 
Section  208  of  the  Communications  Act 
of  1934.  as  amended, 

2.  When  an  order  or  other 
Commission-issued  document  that 
includes  consideration  of  informal 
complaints  filed  against  common 
carriers  is  entered  by  the  FCC  to 
implement  or  enforce  the 
Communications  Act,  pertinent  rule, 
regulation,  or  order  of  the  FCC.  the 
complainant's  name  may  be  made 
public  in  that  order  or  document.  Where 
a  complainant  in  filing  his  or  her 
complaint  explicitly  requests  that  the 
bureau  withhold  his  or  her  name  from 
public  disclosure,  such  a  request  will  be 
granted  and  the  complainant's  name 
will  not  be  disclosed  in  the 
Commission-issued  order  or  document. 

3.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  or  order, 
records  from  this  system  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  implementing  or  enforcing  the 
statute,  rule,  regulation,  or  order. 

4.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when: 

(a)  the  United  States,  the  Commission, 
a  component  of  the  Commission,  or, 
when  represented  by  the  government, 
an  employee  of  the  Commission  is  a 
party  to  litigation  or  anticipated 
htigation  or  has  an  interest  in  such 
litigation,  and 

fb)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessar)'  to 
the  litigation. 

6.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable  unless  the  consumer 
reporting  agencies  include  consumer 
advocacy  groups. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE 
SYSTEM:  STORAGE: 

Paper  copies  of  records  in  this  system 
of  records  are  maintained  in  file  folders 
and  electronic  files  are  located  in 
computer  databases  on  the  FCC  internal 
network. 

retrievabiltty: 

Records  are  retrieved  by  individual 
name,  entity  name,  licensee,  applicant 
or  unlicensed  individual,  call  sign,  file 
number,  or  subject  matter, 

SAFEGUARDS: 

Records  are  stored  in  locked  cabinets. 
which  are  secured  in  the  office  at  the 
close  of  the  business  day.  Access  to 
computer  records  is  controlled  by 
password.  Computer  systems  are  stored 
within  secure  areas.  Data  resident  on 
network  servers  are  backed-up  daily  to 
magnetic  media.  One  week  of  back-up 
tapes  is  stored  on-site  in  fireproof  safes. 
Each  week,  the  previous  weeks  back-up 
tapes  are  sent  to  an  off-site  storage 
location.  A  maximum  of  ten  weeks  of 
tapes  are  kept  and  cycled  in  this 
fashion. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  at  the  FCC 
and  then  destroyed  in  accordance  with 
the  appropriate  records  retention 
schedule. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Consumer  Information  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  Room  5-C758,  SW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  inquiries  to  the  system 
manager.  An  individual  requesting 
access  must  follow  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records.  See 
47  CFR' 0.554-0.557. 

CONTESTING  RECORD  PROCEDURES: 

Address  inquiries  to  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Complainants  and  subject  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


Federal  Communic.atidns  CnnimisMon 

Magalie  Roman  Salas. 

Seiretan 

IFR  Do(    01-2,56{)1  Filed  10-10-01;  8:45  am] 
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FEDERAL  MARfTIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreemenf(s)  under  the  Shipping  .■\(  t  of 
1984.  Interested  parties  can  revipw  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitnl  Street. 
NW..  Room  940  Interested  parties  ma\ 
submit  comments  on  an  agreenient  to 
the  Secretary'.  Federal  Maritime 
Commission.  Washington.  DC  20573 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  No:  011778. 

Title:  Great  Western/HASCf) 
Agreement. 

Partjps.  Great  Western  Steamship 
Company.  Shanghai  Haihua  Shippintc 
Co..  Ltd.' 

Synopsis  The  proposed  agreement 
establishes  a  vessel-sharing  agreement 
in  the  trades  between  US  Pacific  Coast 
ports  and  ports  in  China,  including 
Hong  Kong.  The  parties  request 
expedited  review. 

Agreement  So.:  200563-010 

Title:  Oakland-Trans  Pacific  Marine 
Terminal  Agreement 

Parties:  City  of  Oakland,  Board  of  Port 
Commissioners,  Trans  Pacific  Container 
Corporation 

Synopsis:  The  proposed  amendment 
sets  forth  the  settlement  and 
compromise  of  a  dispute  between  the 
parties 

Dated  October  5  200! 

B\  Order  of  the  Federal  Maritime 
Commission 
Bryant  L.  VanBrakle, 
Secrrtar, 
IFR  Doc  01-25558  Filed  10-10-01.  8  45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  tit 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 


Transportation  Internn'iiMries,  effective 
on -the  f  orrespdniii]!.:   i.iti.:  shown  below: 

l.iivn^t  \i;:::h-  ;    '\'";\. 

Same  Adept  International 
Forwarders.  Inc 

Address.  145  Hook  Creek  Boulevard, 
P  O  Box  820,  Valley  Stream,  NY  11582- 
0820 

iKitf  Hrx^'Krr,   May  6,  1999. 

lieason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  342F. 

Siime:  Circle  International,  Inc. 

.■\'idress:  260  Townsend  Street.  San 
rr.iiK  isco,  CA  94107. 

Date  Revoked:  September  19.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16377F. 

Same  Gen  Trading  Machinery,  Inc. 
dha  GTM  Cargo  &  Logistics,  Inc. 

.4ddress.  124t  \\\   .  25th  Terrace. 
Sunrise.  FL333wii 

Datt  Revoked:  August  5,  2001, 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14503N. 

Siinn-  Hana  Worldwide  Shipping  Co., 

llK 

.Addres.^  2(>4.<,t  S.  Western  Ave., 
Torrance,  CA  90501. 

Date  Revoked:  September  12.  2001 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Sumher  14^5~N 

Same:  Martin  Weii  &  Hiland  (USA) 
Inc 

Address   156-15  146th  Ave.,  Suite 
108,  Jamaica.  NY  11434 

Date  Revolted  August  19,  2001. 

Reason  Failed  to  maintain  a  \ri!id 
bond 

License  .\unit>f^r    lh402N. 

Name  Quality  Freight  International 
Services.  Inc 

Address  6955  \U  ^,2rid  Street.  Suite 
101    Miami.  FL  331tit) 

Date  Revoked  September  2,  2UU1. 

Reason  Failed  ti   maintain  a  valid 
bond 

License  Sumber   lbfa32.N. 

SaiDe  Trans-World  Freight  Systems 
Inc 

Address   10505  NW  ^~U\  Street,  Unit 
«i2,  Miami.  FL  33172 

Date  Revoked  September  16,  2001. 

Reason   Failed  tn  maintain  a  valid 
bond 

Sandra  I    Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

[PR  Doc.  01-25559  Filed  10-10-01;  8:45  am). 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

NViticP  IS  hereb\'  s^jven  that  the 
following  Ocean  Transportation 


Intermpdiar\  lirenses  hd\e  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 


regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License  No 


Name/address 


Date/reissued 


4153N        j  Coda  International,  Inc    239  New  Road    BIdg   #A  Rm    103  Parsip-     August  19,  2001. 

pany.  NJ  07054 

16987F  TAT  International   Inc   41-79  Mam  Street  Flustiing,  NY  11355    ,  June  14.  2001. 

13709N   „ PAC  West  Trading  And  Transport  Inc   dba  Pacwest  Transport  2531  '  June  22.  2001. 

W   237th  Street   Suite  122  Torrance,  CA  90505  I 

4186N      Hanmi  Stiipping.  Inc  619  Thomas  Drive  Bensenville.  IL  60106  |  August  20.  2001 


Sandra  L.  Kusumoto.  ' 

Director.  Bureau  of  Consumer  Complaints 

and  Lrensing. 

IFR  Doc  01-25560  Filed  10-10-01;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  thn 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder-Ocean  Transportatuiri 
Intermediary  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  as  amended 
(46  use  app   1718  and  46  CFR  part 
5151 

Persons  icnowing  of  any  reason  whv 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington.  DC  20573 

Non-Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 

PDS  Express  Inc  ,  473  Broadway. 
Suite  215.  Bayonne.  NJ  07002 
Officers  Henry  Gomez,  Managing 
Director  (Qualifying  Individual), 
Niraj  P.  Patel,  Partner 

ShipChem.  Inc  dba  ShipChem,  Six 
Concourse  Parkway,  Suite  2800, 
Atlanta.  GA  30328'  Officers:  Beat 
Schweizer,  V  P  ,  Operations 
(Qualifying  Individual),  Barrv  Dale 
President/Director 

Dated  October  5.  2001. 
Bryant  L.  VanBrakle,  | 

Serretan 

!FR  Doc    01-2t557  Filed  lt)-ltMll.  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  (iovernors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U  S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  use   1843)   Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www  ffiec.gov/nic/. 

U'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  ret;eived  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  2, 
2001. 

A.  Federal  Reserve  Bank  of 
Richmond  (A  Linwood  Gill,  III.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261^528: 


1.  United  Bankshares,  Inc., 
Charleston,  West  Virginia:  to  merge  with 
Century  Bancshares,  Inc.,  Washington, 
D.C.,  and  thereby  indirectly  acquire 
Century  National  Bank,  Washington, 
B.C. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E,,  Atlanta. 
Georgia  30309-4470: 

1.  Alabama  National  BanCorporation, 
Birmingham,  Alabama;  to  merge  with 
Farmers  National  Bancshares,  Inc., 
Opelika,  Alabama,  and  thereby 
indirectly  acquire  Fanners  National 
Bank  of  Opelika,  Opelika,  Alabama. 

2.  Southern  Community  Bancshares. 
Inc.,  Fayetteville,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Community  Bank,  Fayetteville,  Georgia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1  First  National  Bank  of  Berryville 
Employee  Stock  Ownership  Trust, 
Berryville,  Arkansas;  to  acquire  an 
additional  2  percent  of  the  voting  shares 
of  First  Carroll  Bankshares,  Berryville, 
Arkansas,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Berryville, 
Berryville,  Arkansas. 

D.  Federal  Reserve  Bank  of  Dallas 
fW.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.  Sterling  Bancshares,  Inc.,  Houston, 
Texas;  to  merge  with  Community 
Bancshares,  Inc..  Katy,  Texas,  and 
thereby  indirectly  acquire  Community 
Bancshares  of  Delaware,  Lie, 
Wilmington,  Delaware,  and  Community 
Bank,  Katy,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
.System.  October  4,  2001. 

Robert  deV,  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  01-25450  Filed  10-10-01;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Announcement  of  Public  Workshop  on 
Office  and  Cleaning  Supply  Fraud 

AGENCY:  Federal  Trade  Commission 
ACTION:  Announcement  of  public 
workshop  on  office  and  cleaning  supply 
fraud. 

SUMMARY:  The  Federal  Trade 
Commission  will  hold  a  public 
workshop  on  November  8,  2001,  to 
explore  the  marketing  practices  of  the 
office  and  cleaning  supply  industry. 
Dates  and  Location:  The  workshop 
will  be  held  on  November  8.  2001.  at  the 
Commission,  600  Pennsylvania  Ave  , 
NW.,  Washington,  DC  from  8:15  a.m.  to 
5:00  p.m.  There  is  no  fee  to  attend  the 
workshop.  Advance  registration  is 
requested  but  not  required.  In  addition, 
written  statements  responding  to  the 
workshop  topics  below  and  other  issues 
would  be  appreciated  in  advance  You 
may  register  in  advance  via  email  to 
jwright@ftc.gov  or  by  calling  Janet 
Wright  at  (202)  326-2832 
FOR  FURTHER  INFORMATION  CONTACT: 
Elena  Paoli,  Attorney,  Bureau  of 
Consumer  Protection;  phone  (202)  326- 
2974:  fax  (202)  326-2558;  email 
epaoli@ftc.gov;  601  Pennsylvania  Ave  , 
NW.,  Room  S-^623.  Washington,  EM: 
20580. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Workshop  Goals 

As  part  of  the  Commission's  ongoing 
efforts  to  combat  office  and  cleaning 
supply  fraud,  the  Commission  requests 
information  from  and  the  participation 
of  interested  parties.  Since  the 
Telemarketing  Sales  Rule's  issuance  in 
December  1995,'  the  Commission  has 
filed  more  than  20  lawsuits  against 
office  and  cleaning  supply 
telemarketing  operations.  Almost  all  of 
the  victims  in  these  cases  have  been 
small  businesses  and  non-proflt 
orgamizations.^  Consumer  complaint 
data  shows  that  office  supply  h^ud  is 
not  abating. 

The  Commission  is  interested  in 
exploring  current  marketing  practices  in 
the  office  and  cleaning  supply  industry 
and  how  the  sales  practices  of  office  and 
cleaning  supply  telemarketers  have 
changed  since  the  Rule's  inception. 
Information  about  how  businesses  and 
organizations  purchase  office  supplies 
would  also  be  helpful.  The  goal  of  the 
upcoming  workshop  is  to  educate  the 
Commission  and  the  public  about 
current  business  practices  of  office 


supply  telemarketers  and  what  further 
law  enforcement  or  education  efforts 
could  help  eradicate  fraud  in  this 
indu.sfry 

Topics  To  Be  Addressed 

•  How  the  frauds  work. 

•  Federal  and  state  law  enforcement 
initiatives. 

•  Business  education  efforts. 

•  Principal  sales  methods  of  industry 
members 

•  Role  of  online  sales  and  faxes. 

•  The  use  of  fulfillment  houses. 

•  Principal  buying  patterns  of 
businesses  and  organizations 

•  Impact  of  Telemarketing  Sales  Rule 
on  industry  marketing  methods 

•  Current  frauds 

•  Additional  ways  to  educate 
businesses. 

•  Increasing  protections  for  business 
through  the  TSR,  including  additional 
mandatory  disclosures  and  requiring 
invoices  to  accompany  products 

An  agenda  and  additional  information 
will  be  posted  on  the  Commission  s  weh 
site,  WHTV./fc.gov,  in  advance  of  the 
workshop. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary 

[PR  Doc.  01-25551  Filed  lO-tfUJl   H  45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-02-02] 

Proposed  Data  Collectk>ns  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


WHYS  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice 

Proposed  Project:  U.S.  Action  Plan  for 
Laborator\'  Containment  of  Wild  Polio 
viruses:  A  Pilot  Study — New — National 
Vaccine  Program  Office  (NVPO).  Centers 
for  Disease  Control  and  Prevention 
(CDC)  Cilohal  polio  eradication  is 
anticipated  within  the  next  few  years 
The  onlv  sources  of  wild  polio  virus 
will  be  in  biomediral  laboratories 
Prevention  of  inad\erlent  transmission 
of  polio  viruses  from  the  laboratory  to 
the  communitv  is  rnicial 

The  first  step  toward  prevention  is  a 
national  survey  of  all  biomedical 
laboratories  The  survey  will  alert 
laboratories  to  the  impending 
eradication  of  polio,  encourage  the 
disposition  of  all  unneeded  wild  polio 
virus  infectious  and  potenlialK 
infectious  materials,  and  establish  a 
national  inventory'  of  laboratories 
retaining  such  materials  Laboratories 
on  the  mventor\  will  be  kept  informed 
of  polio  eradication  progress  and 
notified,  when  necessarv   to  implement 
bio-safetv  requirements  appropriate  for 
the  risk  of  working  with  su(  h  matenals. 

.^n  estimated  15,000  biomedical 
laboratories,  in  six  categories  of 
institutions  ac.ademn    federal 
government,  hospital,  industry,  private, 
and  state  and  local  government 
facilities,  will  be  int  luded  in  the  final 
survey  We  propose  (  ondurting  pilot 
studies  in  525  biomedical  laboratories 
representing  the  above  six  tategones 
Specific  survey  strategies  for  each 
category  will  be  refined  through  these 
pilot  surveys  Three  types  of  biomedical 
laboratories  within  each  institutional 
category  will  be  targeted  by  the  pilut 
survey  those  most  likely  to  possess 
wild  polio  virus  materials;  those  least 
likely  t(3  possess  wild  polio  virus 
materials,  and  those  that  ma\  possess 
wild  polio  virus  materials 

The  survey  instruments  will  ask 
laboratories  to  indicate  whether  nr  not 
they  possess  wild  ()olii>  viru^  inii-i  tious 
and/or  potentialU  infi-(  ti;  i;*-  •iiatenals. 
If  such  materials  are  presen;, 
respondents  are  asked  to  indicate  the 
types  of  materials  -iini  "'vtimated 
numbers  retaintMi    Siir\i\  instruments 
will  be  available  on  th<  WI'i  i  web 
page,  and  institutnui^  \m;i  L»e 
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encouraged  to  submit  completed  sun.'ev      forms  plpctronicallv  There  are  no  costs 

to  respondents. 


Respondents 


I      Number  of         Respondents/        "^^9^;,^"' 
responses  respondent  f^  hours) 


-t- 


Total 

burden 

(In  hours) 


Labs  most  likely  to  possess 
Labs  least  likely  to  possess 
Labs  that  may  possess 

Total  


175 
175 
175 


1 
30/60 
45/60 


175 
88 

131 


394 


Dated;  October  4   2001 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centprs  hr  Disease  Control 
and  Prevention 
(FR  Doc.  01-25563  Filed  lO-KJ-Ol   8.45  am) 

BILUNG  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[60Oay-02-01] 


Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  .3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  cop\  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessar\'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  .30333  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Propospd  Project:  Survey  of  Consumer 
Reaction  to  Canadian-style  Warning 
Isabels  of  Tobacco  Products — NEW — 
National  Center  for  Chronic  Disease 
Prt^vention  and  Health  Promotion 
(NC;CDPHP),  Centers  for  Disease  Control 
(CDC).  The  Office  on  Smoking  and 
Health  (OSH),  National  Center  for 


Chronic  Disease  Prevention  and  Health 
Promotion,  CDC  proposes  to  conduct  a 
national  survey  of  young  persons  to 
assess  their  attitudes  towards  larger  and 
more  graphic  cigarette  warning  labels, 
such  as  those  currently  used  in  Canada. 
Although  the  purpose  of  cigarette 
warning  labels  is  to  alert  consumers 
about  the  health  hazards  of  smoking, 
research  suggests  that  current  U.S. 
warnings  fail  to  get  the  attention  of 
smokers,  an  important  first  step  if 
warnings  are  to  have  any  deterrent 
effect.  Cigarette  warning  labels  have  not 
changed  since  1984  in  the  United  States. 

The  proposed  study  will  be 
conducted  through  implementation  of  a 
web-based  survey.  We  propose  to 
administer  a  10  minute  survey  to  2000 
persons  18  to  24  years  of  age.  The 
survey  will  include  images  of  Canadian 
cigarette  packs  with  their  current 
warning  labels  and  questions  about 
reactions  to  these  warnings,  including 
acceptability,  and  perceived  usefulness 
(perceived  impact  on  starting  to  smoke 
or  deciding  to  quit).  The  results  of  this 
study  will  be  shared  with  policy  makers 
and  public  health  officials.  There  is  no 
cost  to  respondents  other  than  their 
time. 


Respondents 


Number  of 
responses 


Responses 
respondent 


Avg 
burden  per 
respondent 

(In  hrs) 


Total 

burden 

(in  hrs) 


Dated:  O.totier  2.  2001.  , 

Nancy  E.  Cheal.  I 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Dor,  01-25564  Filed  10-10-0!,  H  4t   i;!i: 
BILUNG  CODE  4163-t»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Services 

[HCFA-9061 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
PapPHvork  Reduction  Act  of  1995,  the 


Center  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
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of  the  estimated  burden;  (3)  ways  to 
enhance  the  quahty,  utiUty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  Currently 
Approved  Collection;  Title  of 
Information  Collection:  The  National 
Data  Reporting  Requirements  (NDRR) 
We  are  requesting  the  name  of  the 
collection  be  changed  to  the  Fiscal 
Soundness  Reporting  Requirements 
(FSRR)  and  Supporting  Regulations  in 
42  CFR  417.,  .126.478,.  162;  Form  No.: 
HCFA-906  (OMB#  0938-0469);  Use: 
HCFA  needs  this  information  to 
establish  an  on-going  fiscal  soundness 
of  the  Managed  Care  Organizations  in 
the  Medicare  +  Choice  Program; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
301. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  VVEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  commsnts  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated;  September  27,  2001 
|ohn  P.  Burke  III. 

CMS  Reports  Clearance'  Officer.  CMS.  Office 

of  Information  Services.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  01-25545  Filed  10-10-01:  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 


(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  New  System  of 

Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
we  are  proposing  to  establish  a  new 
SOR  titled.  "Provider  Enrollment. 
Chain,  and  Ownership  System 
(PECOS),"  HHS/CMS/OFM.  System  No 
09-70-0532.  PECOS  will  be  used  to 
collect  and  maintain  provider/supplier 
enrollment  information  from  the 
Medicare  Provider/Supplier  Enrollment 
Application  and  related  forms  (Form(s) 
HCFA-855A,  855B,  8551,  855R.  and, 
855S).  PECOS  will  collect  information 
provided  by  the  applicant  related  to 
identity,  qualifications,  practice 
locations,  ownership,  billing 
arrangements,  reassignment  of  benefits, 
surety  and  bond  data,  clearinghouses 
submitting  electronic  claims,  and 
related  organizations  PECOS  will  also 
maintain  information  on  business 
owners,  chain  home  offices  and 
provider/chain  associations,  managing/ 
directing  employees,  partners, 
authorized  and  delegated 
representatives,  supervising  physicians 
of  the  supplier,  staffing  companips. 
ambulance  crew  members,  and/or 
interpreting  physicians  and  related 
technicians.  Managing/directing 
employees  include  general  managers. 
business  managers,  administrators, 
directors,  and  other  individuals  who 
exercise  operational  or  management 
control  over  the  provider/supplier 

The  primary'  purpose  of  the  SOR  is  to: 
(1)  Collect  information  for  an  applying 
provider/supplier  and  record  the 
associations  between  the  applicant  and 
those  who  have  an  ownership  or  control 
interest  in  the  entity;  (2)  permit 
informed  eru'oUment  decisions  to  be 
made  based  on  past  and  present 
business  histor\'.  any  reported 
exclusions,  sanctions  and  felonious 
behavior  at  their  location  or  in  multiple 
contractor  jurisdictions;  and.  (3)  ensure 
that  correct  payments  are  made  under 
the  Medicare  program  Information 
retrieved  from  this  SOR  will  also  be 
disclosed  to:  (1)  Support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant;  (2)  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent;  (3)  support 
constituent  requests  made  to  a 
congressional  representative:  (4)  support 
litigation  involving  the  Agency;  and  (5) 
combat  fraud  and  abuse  in  certain 
health  benefits  programs  We  have 
provided  background  information  about 
the  modified  system  in  the 


"Supplementarv'  Information"  section 
below  Although  ihf  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  prtjposed  routine  uses, 
CMS  invites  comments  on  ail  ptjrtions 
of  this  notice   See  EFFECTIVE  DATES 
section  for  comment  period 
EFFECTIVE  DATES:  CMS  filed  a  new- 
system  report  with  the  ( ihair  of  the 
House  Committee  on  Governnient 
Reform  and  Oversight,  the  Chair  of  the 
.Senate  Committee  on  Covernmental 
Affairs,  and  the  -Administrator.  Office  of 
Information  and  Regulatnr\  .Affairs, 
Office  of  Management  an(i  Budget 
(OMB)  on  September  26.  2001   To 
ensure  that  all  parties  have  adequate 
time  in  which  to  (  omment,  the  new 
SOR.  including  routine  uses  will 
become  effet;tive  40  davs  from  the 
publication  of  the  notice,  or  from  the 
date  it  w  as  submitted  to  OMB  and  the 
Onigress.  whichever  is  later,  unless 
("MS  receives  comments  that  require 
alterations  to  this  notice. 

ADDRESSES:  The  public  should  address 
comments  to  Direi  tor.  Division  of  Data 
Liaison  and  Distnliution.  CMS.  Mailstop 
N2-04-27,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours.  Monday 
through  Fndav  from  9  am  -3  p  m  . 
Eastern  davlight  tune 
FOR  FURTHER  INFORMATION  CONTACT; 
Muhael  (.ollett    HtMith  liiMirrim  e 
Specialist,  Division  of  Provider/ 
Supplier  Enrollment,  Program  Integrity 
Group.  Office  o^  Financial  Management. 
CMS  Nvl()-07,  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1 850  The  telephone  number  is  410- 
"86-6121 

SUPPLEMENTARY  INFORMATION: 

I.  Des{:ription  of  the  Proposed  SOR 

.■\   Rdckiinnjnd 

Prior  to  PECOS,  a  national  tracking 
mechanism  has  not  been  available  to 
connect  those  who  bill  Medicare  and 
those  who  receive  Medicare  monies, 
thus  allowing  potential  fraud  and  abuse 
within  the  Medii  ,ir>'  ^svifin    Wnh 
information  mainlmnffi  m  PECOS,  it 
will  now  be  [xi^sihli'  '.w  link  providers/ 
suppliers  to  th<  [i^.j^le  and 
organizations  w  ilh  \\  hich  they  have  a 
business  relationship  and  to  identify 
those  involved  in  illegal  Medicare 
activities  Additionally.  PECOS  will 
enumerate  chain  home  offices  and 
maintain  provider/chain  associations. 
Previously.  Medicare  contractors 
collected  enrollment  information  on 
their  ov\  ri  unique  application  forms.  In 
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May  1996.  CMS  created  the  Form  HCFA 
855  and  its  iterations  (855A  for  change 
of  information,  855R  for  reassignment  of 
benefits,  and  855S  for  Durable  Medial 
Equipment,  Prosthetics,  Orthotics,  and 
Suppliers  (DMEPOS)  enrollment),  in 
order  to  standardize  the  collection  of  thf 
various  types  of  provider/supplier  data 
at  the  time  of  the  provider/supplier's 
initial  enrollment.  Identify  ing  data  will 
be  entered  into  the  PECOS.  PECOS  will 
also  retain  the  information  on  business 
owners,  managing/directing  employees, 
partners,  authorizing  representatives, 
and/or  supervising  physicians  of  the 
supplier  Managing/directing  employees 
include  general  managers,  business 
managers,  administrators,  directors,  and 
other  individuals  who  exercise 
operational  or  managerial  control  ovtir 
the  provider/supplier.  With  the 
information  provided  by  the  provider/ 
supplier.  Medicare  contractors  will  be 
able  to  make  informed  enrollment 
decisions  based  on  past  and  present 
business  histon,'  as  well  as  information 
regarding  any  exclusions,  sanctions,  and 
felonious  bebavior 

CMS  is  authorized  to  collect 
information  on  the  Form  HCFA  855  to 
ensure  that  correct  payments  are  made 
to  providers/suppliers  under  the 
Medicare  program  as  established  bv 
Title  XVIII  of  the  Social  Security  Act, 
and,  section  31001(1)  of  the  Debt 
Collection  Improvement  Act  (DCIA)  of 
1996  (Pub.  L.104-134),  as  amended 
(Title  31  United  States  Code  (USC) 
7701),  by  adding  paragraph  (c)  to 
require  that  any  person  or  entitv  doing 
business  with  the  Federal  government 
must  provide  his  or  her  tax 
identification  number  (TIN). 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Pub,  L   105-33),  section  431.5. 
requires  disclosure  of  both  the  employer 
identification  number  (EIN)  and  the 
social  security  number  (SSN)  of  each 
person  with  ownership  or  control 
interest  in  the  provider/supplier  and 
any  subcontractor  in  which  the  entity 
directly  or  indirectly  has  a  5  percent  or 
more  ownership  interest  as  well  as  anv 
managing/directing  employees  The 
"Report  to  Congress  on  Steps  Taken  to 
Assure  Confidentiality  of  Social 
Security  Account  Numbers  as  Required 
by  the  Balanced  Budget  Act.  '  was 
signed  by  the  Secretary'  and  sent  to 
Congress  on  January-  26,  1999,  with 
mandator.'  collection  of  SSNs  and  EINs 
effective  on  or  about  April  26.  1999 

The  BBA  also  instructs  CMS  tn 
transmit  the  EIN  to  the  Department  nf 
Treasury'  and  SSN  to  the  SS.'^  for 
verification.  By  collecting,  veriKing, 
and  storing  the  SSN  and  EIN  of  these 
individuals,  CMS  contractors 
throughout  the  United  States  will  have 


a  coordinated  national  system  and  be 
able  to  view  any  enrollment  form. 
(Consistent  application  of  Medicare  rules 
for  program  enrollment,  credentialing. 
and  claims  submission  will  aid  in  the 
identifii  ation  of  medical  personnel,  and 
those  affiliated  with  them,  who  have 
been  excluded  by  the  Office  of  the 
Inspector  Q;neral,  cited  on  the  General 
Services  Administration's  "List  of 
FCxrluded  Parties"  found  not  compliant 
with  Medicare  rules  and  regulations,  or 
have  questionable  business  practices. 
All  denials,  revocations,  and  exclusions 
information  will  be  maintained  in 
PECOS. 

B.  Statutory  and  Regulatory  Basis  for 
SOB 

Authority  for  maintenance  of  the 
system  is  given  under  sections  1102(a) 
(title  42  U.S. C.  1302(a)).  1128(42 
U.S.C.  1320a-70),  1814(a)  (42  U.S.C. 
1395f{8)(l),  1815(a)  (42  U.S.C.  1395g(a)), 
1833(e)  (42  U.S.C.  1395(e).  1871  (42 
U.S.C.  1395hh),  and  1886(d)(5)(F),  (42 
U.S.C.  1395yvyv(d)(5)(F)  of  the  Social 
Security  Act:  1842(r)  (42  U.S.C.  section 
9202(g)'):  section  1124(a)(1)  (42  U.S.C. 
1320a-3(a)(l),  and  1124A  (42  U.S.C. 
1320a-3a),  section  4313,  as  amended,  of 
the  BBA  of  1997:  and  section  31001(1) 
(31  U.S.C.  7701)  f)f  »he  DCIA  (P.L.  104- 
134),  as  amended. 

II,  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

PECOS  will  contain  information  on 
health  care  providers,  provider  of 
medical  or  other  health  services. 
Medicare  facilities  and  practitioners, 
assorted  clinics,  physicians,  clinical 
laboratories,  suppliers  of  durable 
medical  equipment,  other  licensed/ 
certified  health  care  practitioners,  and 
any  other  person  who  furnishes  health 
care  services  or  supplies  This  system 
will  also  contain  information  on 
certified,  as  well  as  uncertified 
provider/supplier  entities  and  their 
owners,  managing,  direc:ting  employees, 
officials  lit  the  entity,  chief  executive 
officer,  senior  or  majority  partner, 
authorized  or  delegated  representatives. 
and  supervisorv  physicians  of  such 
supplier 

This  SOR  will  contain  the  names, 
SSNs,  and  EINs  for  each  disclosing 
entity  and  owners  with  5  percent  or 
more  ownership  or  control  interest,  as 
well  as  managing/directing  employees. 
Managing/directing  employees  include 
general  manager,  business  managers, 
administrators,  directors,  and  other 
indn  iduals  who  exercise  operational  or 
managerial  control  over  the  provider/ 
supplier.  Additional  information 


includes  other  identifiers,  name(s), 
demographic  data,  educational/ 
professional  data,  past  and  present 
business  history,  as  well  as  questions 
regarding  any  exclusions,  sanctions,  and 
felonious  behavior. 

B.  Agency  Policies.  Procedures,  and 
Restrictions  on  the  Routine  Use 

We  are  establishing  the  following 
policies,  procedures,  and  restrictions  on 
routine  use  disclosures  of  information 
that  will  be  maintained  in  the  system. 
In  general,  routine  uses  of  this  file  (or 
a  subset  thereof)  will  be  approved  for 
the  minimum  set  of  data  elements  in  the 
record  needed  to  accomplish  the 
purpose  of  the  disclosure  after  CMS: 

(a)  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  are  being  collected:  (1) 
Detecting  and  tracking  fraudulent 
providers  and  suppliers:  (2)  establishing 
correct  payments  based  on 
qualifications  of  providers  and 
suppliers:  and,  (3)  ensuring  that  the 
location  where  the  service  is  rendered  is 
appropriate. 

fb)  Determines: 

(1)  That  the  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form: 

(2)  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  and 

(3)  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose(s). 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record;  and 

(2)  Remove  or  destroy  at  the  earliest 
time  all  provider/supplier  identifiable 
information. 

(d)  Determines  that  the  data  are  valid 
and  reliable. 

III.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

Entities  That  May  Receive  Disclosures 
Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  PECOS  without 
the  consent  of  the  individual  to  whom 
such  information  pertains.  Each 
firoposed  disclosure  of  information 
under  these  routine  uses  will  be 
evaluated  to  ensure  that  the  disclosure 
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is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  m 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  assist  CM.S 

We  contemplate  disclosing 
information  under  this  routine  use  onlv 
in  situations  in  which  OMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  partv  to  assist  in 
accomplishing  a  CMS  hanction  relating 
to  purposes  for  this  system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary-  for 
the  contractor  or  consultant  to  fulfill  its 
duties  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law.  or  its  fiscal 
agent  to: 

(a)  (Contribute  to  the  accuracy  of 
CMS's  proper  payment  of  Medicare 
benefits. 

(b)  Enable  such  agencv  to  administer 
a  Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

(c)  Assist  with  other  activities  within 
the  state. 

Other  Fedfjral  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  PECOS 
information  in  order  to  support 


evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries. 
including  proper  reimbursement  for 
senices  provided 

We  also  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  state  certifying 
agencies  require  PECOS  information  to 
assist  in  ai  ccimplishing  functions 
relating  to  purposes  for  this  SOR. 

3.  To  a  Memher  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  (jf  the 
ccmstituent  about  whom  the  record  is 
maintained. 

Benefic  ianes.  as  well  as  other 
individuals,  may  request  the  help  of  a 
Member  of  (Congress  in  resolving  an 
issue  relating  to  a  matter  before  CMS. 
The  Member  of  Congress  then  writes 
CMS.  and  CMS  must  be  able  to  give 
sufficient  information  to  be  responsive 
to  the  inquiry. 

4.  To  the  Department  of  Justice  (DOJ), 
court,  or  adjudu  ator\  body  when: 

(a)  The  Agency  or  any  component 
thereof,  or 

(b)  Any  employiH'  of  the  Agency  in  his 
or  her  ofhcial  capacity. 

(c)  any  employee  of  the  .Agciu  \-  m  his 
or  her  individual  capa(  ity  where  OOl 
has  agreed  to  represent  the  employee,  or 

(d)  Where  the  United  States 
Government  is  a  part\  to  litigation  or 
has  an  interest  in  such  litigation,  and  b\ 
careful  review.  CMS  determines  that  the 
records  are  both  rele\ant  and  nee c^sarv 
to  the  litigation 

Whene\er  CMS  is  invoi\ed  in 
litigation,  or  occasionally  when  another 
partv  is  involved  in  litigation  and  CMSs 
policies  or  operations  ^^ul(^  br  affecti'd 
bv  the  outcome  of  the  litigation.  ( .MS 
would  be  able  to  disclose  information  to 
the  DO[.  court,  or  adjudicatnrv  body 
involved 

.T.  To  a  CMS  contrac  lor  (inc  hiding,  but 
not  limited  to  Fls  and  carnersj  that 
assists  in  the  administration  of  a  CMS- 
administpred  health  benefits  program, 
or  to  a  grantee  of  a  (CMS-.idministered 
grant  program,  when  disi  losure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter.  disco\cr.  detect, 
inxestigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fr.iuii  nr 
abuse  in  such  program 

We  c:ontemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  [lurpose  of 
c  ombating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 


efficient  operations  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

6.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs 

Other  agencies  may  require  PECOS 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

1\'.  Safeguards 

The  PECOS  system  will  conform  with 
•ipplicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
i'rivacy  Act  of  1974.  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1  MMh  and  0MB  Circular  A-1 30. 
.\[i[M'iidix  III.  "Security  of  Federal 
.\utomated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
0MB  Circular  A-1 30.  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  bv  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-1 8. 

(Juide  for  Developing  Security  Plans 
for  information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  that  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
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the  data  In  aridition.  C^MS  is  niiinitiinng 
thf  authorized  users  \n  ensure  atjdmst 
excessive  or  unauthorized  use  Kt(  nrds 
are  used  in  a  designated  work  cirfa  or 
work-station  and  the  svsfem  location  is 
attended  at  all  times  durint;  working 
hours 

To  ensure  security  of  the  data,  the 
proper  l«vel  of  r.lass  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level  This  prevents 
unauthorized  users  from  accessing  and 
modifving  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects,  eg  .  tables,  triggers. 
indexes,  stored  procedures,  packages. 
and  has  database  administration 
privileges  to  these  objects, 

•  Qualitv  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database. 

•  Quality  Indicator  Report  Generator 
class  has  read-onlv  access  to  all  fields 
and  tables, 

•  Policy  Research  c  lass  has  querv 
access  to  tables,  but  is  not  allowed  tn 
access  confidential  patient 
identification  information,  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges, 

B   Physical  Satf-suarHs  .\l\  server 
sites  have  implemented  the  following 
minimum  requirements  to  assist  in 
reducing  the  exposure  of  computer 
equipment  and  thu^  achieve  an 
optimum  level  of  protection  and 
secuntv  for  the  PECOS  system: 

Access  to  all  ser\'ers  is  controlled, 
with  access  limited  to  onlv  those 
support  personnel  with  a  demonstrated 
need  for  at  cess.  Servers  are  to  be  kept 
in  a  locked  room  accessible  onlv  bv 
specified  manauement  and  systems 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  ser\er,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  t(;  mitigate  damage  to 
.Automated  Information  System 
resources  caused  bv  fire,  eleclricitv. 
water  and  inadequate  climate  controls, 

Protectiim  applied  to  the 
workstations,  servrs.  and  databases 
includes: 

•  I'ser  Logons — .Authentication  is 
performed  bv  th"  Primary  Domain 
C^ontrollcr  Backup  Doniiin  Controller  of 
the  log-on  domain 


•  Workstation  .\ames — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agencv  level. 

•  Hours  of  Operation — Mav  he 
restricted  by  Windows  NT,  When 
activated,  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The? 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Logout — Access  to  the  NT 
workstation  is  automaticallv  logged  out 
after  specified  period  of  inactivity, 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (R^AS) — 
Windows  NT  RAS  .setfurity  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  for  local  users, 
by  utilizing  Windows  NT  file  and 
sharing  permissions.  Dial-in  access  can 
be  granted  or  restricted  on  a  user-by- 
user  basis  through  the  Windows  NT 
RAS  administration  tool. 

There  are  several  levels  of  security 
found  in  the  PECOS  system.  Windows 
NT  provides  much  of  the  overall  system 
security.  The  Windows  NT  securitv 
model  is  designed  to  meet  tiie  C2-level 
criteria  as  defined  by  the  U.S. 
Department  of  Defense's  Trusted 
Computer  System  Evaluation  Criteria 
document  (DoD  5200  2H-STD. 
December  1985).  Netscape  Enterprise 
Server  is  the  security  mechanism  for  all 
transmission  connections  to  the  svstem 
As  a  result.  Netscape  controls  all 
information  access  requests.  .Antivirus 
software  is  applied  at  both  the 
workstation  and  at  NT  server  levels. 

Access  to  different  areas  on  the 
Windows  NT  server  are  maintained 
through  the  use  of  file,  directorv.  and 
share  level  permissions.  These  different 
levels  of  access  control  provide  securit\ 
that  is  managed  at  the  user  and  group 
level  within  the  NT  domain.  The  file 
and  directory  level  access  controls  relv 
f)n  the  presence  of  an  NT  File  Svstem 
hard  (irive  partition  This  |5ro\ides  the 
most  robust  security  and  is  tied  directly 
to  the  file  system.  Windows  NT  security 
is  applied  at  both  the  workstation  and 
at  NT  server  levels. 

C;.  Procedural  Safeguards:  All 
automated  systems  must  comply  with 
Federal  laws,  guidance,  and  policies  for 
information  svstems  secuntv  as  stated 
previously  in  this  sef:tion.  Each 
automated  information  system  should 
ensure  a  level  of  ser:urilv  commensurate 
with  the  level  of  sensitivity  of  the  data. 
risk,  and  magnitude  of  the  harm  that 
mav  result  from  the  loss,  misuse. 


disclosure,  or  modification  of  the 
information  contained  in  the  svstem 

V.  Effects  of  the  Proposed  System  of 
Records  on  Individual  Rights 

C;MS  proposes  to  establish  this  svstem 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use.  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  PECOS,  Disclosure  of 
information  from  the  system  of  records 
will  be  approved  only  to  the  extent 
necessary  to  accomplish  the  purpose  of 
the  disclosure,  CMS  has  assigned  a 
higher  level  of  security  clearance  for  the 
information  maintained  in  this  svstem 
in  an  effort  to  provide  added  security 
and  protection  of  data  in  this  system, 

C]MS  will  take  precautionarv 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights, 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition.  CMS  will  make 
disclosure  from  the  proposed  svstem 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provisitm  of  the 
Privacy  Act, 

CMS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  September  24,  _'(iOl 

Thomas  A.  Scully, 

Ailministrator.  Centers  for  Medicare  Sr 
Medicaid  Services. 

09-70-0532 

SYSTEM  NAME: 

Provider  Enrollment.  Chain,  and 
Ownership  Svstem  (PECiOSJ,  HHS/CMS/ 
OFM. 

SECURmr  classification: 

Level  Three  Privacv  Act  Sensitive. 

SYSTEM  LOCATION: 

CMS  Data  Center,  7500  Security 
Boulevard.  North  Building.  First  Floor. 
Baltimore.  Maryland  21244-1850. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

PECOS  will  collect  information 
provided  by  the  applicant  related  to 
identity,  qualifications,  practice 
locations,  ownership,  billing 
arrangements,  reassignment  of  benefits, 
surety  and  bond  data,  clearinghouses 
submitting  electronic  claims,  and 
related  organizations.  PECOS  will  also 
maintain  information  on  business 


Federal  Register/Vol.  66,  No.  197 /Thursday,  October  11.  2001 /Notices 


51965 


owners,  chain  home  offices  and 
provider/chain  associations,  managing/ 
directing  employees,  partners, 
authorized  and  delegated 
representatives,  supervising  physicians 
of  the  supplier,  staffing  companies, 
ambulance  crew  members,  and/or 
interpreting  physicians  and  related 
technicians.  Managing/directing 
employees  include  general  managers, 
business  managers,  administrators, 
directors,  and  other  individuals  who 
exercise  operational  or  managerial 
control  over  the  provider/supplier 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  will  contain 
the  names,  social  security  numbers 
(SSN),  and  employer  identification 
numbers  (EIN)  for  each  disclosing 
entity,  owners,  as  well  as  managing/ 
directing  employees,  with  5  percent  or 
more  ownership  or  control  interest 
Managing/directing  employees  include 
general  manager,  business  managers, 
administrators,  directors,  and  other 
individuals  who  exercise  operational  or 
managerial  control  over  the  provider/ 
supplier.  The  system  will  also  contain 
the  Unique  Provider  Identification 
Number,  demographic  data,  professional 
data,  past  and  present  business  history 
as  well  as  information  regarding  any 
exclusions,  sanctions,  and  felonious 
behavior. 

AUTHORrry  for  maintenance  of  the  system: 

Authority  for  maintenance  of  the 
svstem  is  given  under  sections  11 02(a) 
(title  42  United  States  Code  (U.S.C  ) 
section  1302(a)).  1128  (42  U.S.C.  1320a- 
70).  1814(a)  (U.S.C.  1395f(a)(l).  1815(a) 
(42  U.S.C.  1395g(a)),  1833(e)  (42  U.S.C. 
1395(e),  1871  (42  U.S.C.  1395hh).  and 
1886(d)(5)(F),  (42  U.S.C. 
1395ww(d)(5)(F)  of  the  Social  Security 
Act;  1842(r)  (42  U.S.C.  9202(g));  sec. 
1124(a)(1)  (42  U.S.C.  1320a-3(a)(l),  and 
section  1124A  (42  U.S.C.  1320a-3a). 
4313,  as  amended,  of  the  Balanced 
Budget  Act  of  1997;  and  section  31001(1) 
(31  U.S.C.  7701)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134),  as  amended. 

PURPOSE(S)  OF  THE  SVSTEM: 

The  primary  purpose  of  the  SOR  is  to 
(1)  Collect  information  for  an  applying 
provider/supplier  and  record  the 
associations  between  the  applicant  and 
those  who  have  an  ownership  or  control 
interest  in  the  entity;  (2)  permit 
informed  enrollment  decisions  to  be 
made  based  on  past  and  present 
business  history,  any  reported 
exclusions,  sanctions  and  felonious 
behavior  at  their  location  or  in  multiple 
contractor  jurisdictions;  and.  (3)  ensure 
that  correct  payments  are  made  under 


the  Medicare  program.  Information 
retrieved  from  this  SOR  will  also  be 
disclosed  to:  (1)  support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant:  (2)  another 
Federal  or  stale  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law.  or  its  fiscal  agent:  (3)  support 
constituent  requests  made  to  a 
congressional  representative;  (4)  support 
litigation  involving  the  Agency:  and  (5) 
combat  fraud  and  abuse  in  certain 
health  benefits  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  spe(;if\- 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974.  under  which  CMS  may  release 
information  from  the  PECOS  without 
the  consent  of  the  individual  tn  whi  iii 
such  information  pertains  P^at  h 
proposed  disclosure  of  information 
under  these  routine  uses  will  he 
evaluated  to  ensure  that  the  disc  losure 
is  legally  permissible,  including  but  not 
limited  to  ensuring  that  the  purpose  of 
the  disclosure  is  c:ompatiblt'  w  ith  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  of  ntm-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibilitx  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  rell 
sizes  (instances  where  the  patK'nt 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1,  To  agency  contractors,  or 
consultants  that  have  been  engaged  h\ 
the  agencv  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  CMS 

2.  To  another  Federal  or  state  agencv, 
agency  of  a  state  government,  an  agencv 
established  by  state  law.  or  its  fiscal 
agent  to: 

(a)  Contribute  to  the  accuracy  of 
CMS's  proper  payment  of  Medicare 
benefits, 

(b)  Enable  such  agency  to  administer 
a  Federal  health  benefits  program,  or  as 
necessarv'  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  m 
part  with  Federal  funds,  and/or 


(ci  Assist  with  othci  rictivilies  within 
the  state 

3.  To  i  M(  ;;,Ih  I     f  (     ngress  or  to  a 
concres^i  iii.i,  •-tcifi  uieinber  in  response 
tOrt.'i  inijiJirN     f  the  congressional  office 
m.iii    :'  Mi>  written  request  of  the 
cuu.~tit'jenl  about  whom  the  record  is 
maintained. 

4.  To  the  Department  of  Justice  (DOJ). 
court,  or  adjudicatory  body  when: 

(a)  The  Agency  or  any  component 
thereof,  or 

(b)  An  employee  of  the  Agency  in  his 
or  her  official  capacity, 

(c)  An  employee  of  the  Agency  in  his 
r  ht'i  individual  capacity  where  DOJ 

h,)^  .icncii  to  represent  the  employee,  or 

•  i    Wii.  re  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review.  CMS  determines  that  the 
records  are  both  relevant  and  necessary 
to  the  litigation. 

5.  To  a  CMS  contractor  (including,  but 
not  limited  to  Fls  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect. 
investigate,  examine,  prosecute,  sue 
with  respect  to.  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
.abuse  in  such  program 

6  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
(f  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessarv  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  exeunine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING.  ACCESSING.  RETAINING    AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

.\11  rei  irds  an'  stored  on  paper  and 

inagnetic  media 

RETRIEV  ABILITY: 

The  records  are  retrieved  by  the 
Internal  Provider  Control  Number,  SSN, 
EIN  or  other  CMS  assigned  provider 

numbers. 

SAFEGUARDS: 

(  MS  has  safeguards  for  authorized 
Lisrrs  and  monitors  such  users  to  ensure 
,iL:.ii;i^t  I'xoessive  or  unauthorized  use 
PLisuiint'l  having  access  to  the  system 
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have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  anv 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  PECOS 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel 
Systems  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10. 
Automated  Information  Systems 
Security  Program,  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  0MB  Circular 
No.  A-130  (revised)  Appendix  III. 

RETENTION  AND  DISPOSAL: 

CMS  will  retain  identifiable  data  for 
a  total  period  of  15  years  from  the  date 
the  information  was  collected, 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director.  Division  of  Provider' 
Supplier  Enrollment.  Office  of  Financial 
Management.  CMS,  7500  Secuntv 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  I 

NOTIFICATION  PROCEDURE: 

For  purpose  of  acces.s.  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  SSN.  EIN,  and  for  verification 
purposes,  the  subject  individuals  name 
(woman's  maiden  name,  if  applicable) 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought   (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)  ) 

CONTESTING  RECORD  PROCEDURES: 

The  sub|e(  t  inclivuiual  should  contact 
the  system  manager  named  above,  diid 
reasonably  identify  the  record  and 
specify  the  information  to  be  t  imtested 
Statf  the  corrective  d(  tion  sought  and 
the  reasons  for  the  correction  with 


supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7.) 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  received  from  the  Form(s)  HCFA 
855A.  ■  .\pplication  for  Health  Care 
Providers  that  will  Bill  Medicare  Fiscal 
Intermediaries,  HCFA  855B, 

"Application  for  Health  Care  Providers 
that  will  Bill  Medicare  Carriers,"  HCFA 
8551.   "Application  for  Individual  Health 
Care  Practitioners,"  HCFA  855R, 
"Application  for  Reassignment  of 
Medicare  Benefits."  and  HCFA  855S. 

Durable  Medial  Equipment, 
Prosthetics,  Orthotics,  and  Suppliers 
Application  " 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None 
=  FR  [>((    01-2443'?  Filed  10-lCMJl;  8;45  am] 
BILUNG  CODE  412O~03-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Notice  Of  Availability 

SUMMARY:  The  Fish  and  Wildlife  Service 

has  published  a  Comprehensive 
Conser\-ation  Plan  and  a  Finding  of  No 
Significant  Impact  for  both  Lower 
3uwdnn^'»-  and  Odar  Keys  National 
Wildlife  Refuges,  Lower  Suwannee 
Refuge  IS  located  in  Dixie  and  Levy 
Counties.  Florida  and  Cedar  Keys 
Refuge  is  located  in  Levy  County. 
Florida  These  plans  describe  how  the 
Fish  and  Wildlife  Service  will  manage 
the  refuges  for  the  next  15  years, 
ADDRESSES:  Copies  of  the  above 
documents  may  be  obtained  by  writing 
to  Kenneth  Litzenherger,  Refuge 
Manager  Lower  Suwannee  National 
Wildlife  Refuge.  16450  NW  ,31st  Place, 
Chiefland,  Florida  32626-4874.  Copies 
of  both  plans  are  also  available  at  the 
following  website  address:  http:// 
lowersuwannee.fws.gov. 

SUMMARY  INFORMATION:  The  plans 

prm  hie  I  Icar  stdt>'mt'nts  regarding 
management  of  the  refuges:  ensure  that 
management  of  the  refuges  reflect 
policies  and  goals  of  the  .National 
Wildlife  Refuge  System:  ensuff  that 
management  is  consistent  with  federal, 
state,  and  county  plans:  provide  long- 
term  continuity  in  refuge  management; 
and  provide  a  basis  for  operation, 
maintenance,  and  capital  improvement 
budget  requests  The  Finding  of  No 
Significant  impact  is  in  response  to 
environmt'nttil  dot  umentation  prepared 
subsequent  to  the  National 


Environmental  Policy  Act,  1969,  which 
requires  the  disclosure  of  environmental 
impacts  of  any  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Authority:  This  notice  is  piublished  under 
the  authority  of  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997.  Public 
Law  105-57.  Some  of  the  major  issues 
addressed  in  the  plans  include  restoration 
and  maintenance  of  health  water  regimes; 
reduce  of  exotic  and  invasion  plants; 
expansion  of  wildlife  species  inventory  and 
increased  mapping  of  habitat;  enhancement 
of  wildlife  habitat  for  migraton,-  and  resident 
songbirds;  and  expansion  of  wildlife- 
dependent  and  other  compatible  recreation 
opportunities. 

Dated:  September  19.  2001. 
Sam  D.  Hamilton, 

Regional  Director. 

(PR  Doc.  01-25487  Filed  10-10-01;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(cl  of 
the  Endangered  Species  Act  of  1973,  as 
amended  [16  U.S.C.  1531.  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 
Applicant:  Hawthorn  Corppration. 

Grayslake,  IL,  PRT-843875 

The  applicant  requests  the  re-issuance 
of  a  permit  to  export,  re-export  and  re- 
import tigers  [Panthera  tigris)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
Applicant:  Hawthorn  Corporation, 

Grayslake,  IL,  PRT-047787 

The  applicant  requests  a  permit  to 
export,  re-export  and  re-import  tigers 
[Panthera  tigris)  and  progeny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
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conservation  education.  This 

notification  covers  activities  conducted 

bv  the  applicant  over  a  three  year 

period. 

Applicant:  Laurel  E.  Brown,  Portland, 

OR,  PRT-048556 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok.  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
sur\'ivai  of  the  species. 
Applicant:  Margaret  Hice.  Gumming. 

GA.  PRT-048531 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  .Africa, 
for  the  purpose  of  enhancement  rif  the 
survival  of  the  species 
Applicant:  Robert  C,  Lowe.  Ri\  er  Kidge. 

LA.  PRT-048686 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [DumuliS(  us  pvgnrgus 
dnrras]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  .-\frica 
for  the  purpose  of  orUiancement  of  the 
survival  of  the  speries 
Applicant:  |eff  Beriew.  Angola.  IN. 

PRT-048B87 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pvgargus 
dprcis)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  .South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  US.  Fish  and  Wildlife  .Servu  e 
has  information  collection  approval 
from  QMB  through  March  31.  2004. 
0MB  Control  Number  1018-0093 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  information  Act,  by  any 
partv  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
davs  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
358-2281. 


Dated:  September  28.  2001 
Michael  S,  Moore, 

Senior  Permit  Biologist.  Hranch  of  Permits. 
Division  of  Management  Authority. 
IFR  Dor  (n-2.o4.58  Filed  10-10-01;  8:45  ami 

BILUNG  CODE  4310-55-P  ^ 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  lulv  17.  2001.  d  notice  \v<is 
published  in  the  Federal  Register  \f>h 
FR  37238).  that  an  application  had  b«'iMi 
filed  with  the  Fish  and  Wildlife  Sen  n  <■ 
by  Gilbert  E.  Orr  for  a  permit  (PRT- 
0452.T4)  to  import  one  polar  bear  [Ursus 
mantimus]  taken  from  the  Lancaster 
Sound  population.  Canada  for  [ler'-nn.ii 
use 

Notice  is  hereby  given  that  on 
September  18.  2001.  as  authorized  bv 
the  provisions  of  the  Marine  Mamm.il 
Protection  Act  of  1972.  as  amended  (16 
use   1361  er  spq]  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  i  ertain 
(  onditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  the'.^i'  applications  are 
available  for  ie\  it'\',  by  any  part\'  who 
submits  a  u  ritten  request  to  the  U.S. 
Fish  and  Wddlife  Ser\ice.  Division  of 
Management  .\uthortt\    4401  North 
Fairfax  Drive.  Room  "00.  .Arlington, 
Virginia  22203.  telephone  (703)  358- 
2104  oi  fa.\  .703)  358-2281. 

il.ileii    S,.|.!i.n;t>.'i  JR    2001 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
:fR  D(.(    01-25457  Filed  10-10-01;  8:45  ami 

BILLING  CODE  1310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath 
Fishery  Management  Council 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting 


SUMMARY:  Pursuant  to  section  10(a)i2;  nt 
the  Federal  ,'idvisory  Committee  .Act  i5 
U  S.C.  App  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fish<'r\ 
Management  Council,  established  uiitliT 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Ad  116 
U.S.C.  460SS  ct  seq  )  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 


reciulate  har\'est  of  .iii.idromous  fish  in 
the  Klamath  Rnt'r  i^asin.  The  objective 
of  this  meeting  is  to  review  the  progress 
of  the  2001  KLmiHih  chinook  salmon 
fishing  --tM-i  ii  imi  plan  for  fishery 
manaaement  in  2002.  The  meeting  is 
iipi^n  to  the  public. 
DATES:  7~h<  Klamath  Fishery 
M.1I  ri2i  nit  :i^  1  ouncil  will  meet  from  9 
a. 11;   t    '  ;   :ii   nn  Wednesday,  October 
17,  2001:  an  !  *r   :r:  8  am  to  5  p.m.  on 
Thursdax-  ih  t,,;  ,-r  18,  2001. 
ADDRESSES:  Th-  meeting  will  be  held  at 
t\\r  \  i(  tnn.in  inn,  1709  Main  Street,  299 
West,  \\ea\erville.  California  96093. 
telephone  (530)  623-4432. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
l)>-tru  ii.  l'rn)M(  t  i,iM(i.'[    \    ^    •  .'-',  .,iid 
W  ;i>!!ife  Service,  1829  South  Oregon 
StrecM.  Yreka,  California  96097, 
telephone  (530) 842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
baikground  inloniidUun  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
thiir  initial  meeting  that  appeared  in  the 
Federal  Register  on  )uly  8,  1987  (52  FR 
25639) 

Dated:  October  3.  2001. 
David  Patte. 

Deputy  Manager.  California /Nevada 
Operations  Office.  Fish  and  Wildlife  Sen'ice. 
Sacnmento.  California. 
[FK  Doc.  01-25449  Filed  10-10-01;  8:45  ami 

BILLING  CODE  4310-«6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Meeting  of  the  Klamath  River 
Basin  Fisheries  Tastt  Force 

agency:  Fish  and  Wildlife  Service. 

lot''!  i or 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
use    \pp  !1.  this  notice  announces  a 
meefuK    i  ;h>^  Klamath  River  Basin 
I  .'^Ik  riHv  Task  Force,  established  under 
t!ii  .uiihiirity  of  the  Klamath  River  Basin 
KivhiTN  Resources  Restoration  Act  (16 
use.  460SS  et  seq.).  The  meeting  is 
open  to  the  public.  The  purpose  of  the 
meeting  is  to  continue  providing 
^commendations  from  the  affected 
inNri  stv  to  the  Department  of  the 
liiiirn  r    ii  :  iii|   (mentation  of  their 
^ingrarii  ^    ri  st-  rr  anadromous 
fivherie.^   mi  hiding  salmon  and 
stirlh'ai     i  the  Klamath  River  in 
(  ,uifi  nii.i  ,iiui  (  )r''gcm. 
DATES:  Iht   Kl.uii.ith  River  Basin 
Fisherii's  1  ,i-k  Force  (Task  Force)  will 
nut  t  fr  rii  «  i  m  to  5  p.m.  on  October 
ill  jnt)',    iiii  from  8  a.m.  to  1  p.m.  on 
OLtLiber  11.  JOOI. 
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ADDRESSES:  Thn  meeting  will  he  held  in 
the  Floral  Room  at  the  Siskivou  (lountv 
Fair  Grounds,  locatod  at  1712  Fairlane 
Road.  V'rfka  California 
FOR  FURTHER  INFORMATION  CONTACT:  I'hil 
Dftnch.  Proi^ct  Lpader.  L'S.  Fish  and 
Wildlife  Service.  1829  South  Oregon 
Street.  Yreka.  California  96097. 
telephone  f5:H0)  842-57(if 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  mef^ting  that  appeared  in  the 
Federal  Register  -ui  fuh'  8.  1987  '52  FK 
256.39i. 

Ddt.-d  October  3,  2001.  | 

David  Patte. 

Deputy  Manager,  California/Nevada 
Operations  Office.  Fish  and  Wildlife  Service. 
Sacramento.  California. 
'FR  Dor  01-25448  Filed  10-10-01;  B:43  ami 

BILLING  CODE  *310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-35&-1430-EU-24  1A] 

Extension  of  Approved  Information 
Collection,  0MB  Approval  Number 
1004-0153 

AGENCY:  Bureau  of  Land  .Management. 

Interior 

ACTION:  Notice  and  r»^quest  for 

comments. 


SUMMARY:  In  accordance  with  the 

Papervviirk  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (O.MB!  to  extend  an  '-xisting 
approval  t(j  coUec  t  information  from 
persons  who  seek  to  acquire  the 
federally-owned  freserx'ed)  mineral 
interests  underlying  their  surface  estate. 
BL.M  (  olle(  ts  this  information  to  assure 
that  the  applicant  is  the  surface  owner 
that  overlies  the  federallv-owned 
minerals  and  that  statutory 
requirements  for  their  convovance  are 
met,  Thf  regulations  under  4,3  CFR  2720 
authorize  BLM  to  collect  information 
(no  specific  form  is  required)  to  convev 
federally-owned  mineral  interests  to 
-.urface  owners  if  certain  conditions  are 
met 

DATES:  You  must  >uhmit  vour  comments 
to  BL.M  at  the  address  below  on  or 
before  t3f(  ember  10.  2001,  BLM  will  not 
necessariK  consider  any  comments 
ref;ei\tM!  ,itter  the  above  date 
ADDRESSES:  You  mav  mail  comments  to: 
Regulatory  Affairs  Group  (630),  Bureau 
of  Land  Manag"ment,  Mailstop  401 LS. 
1849  f:  Street,  \W,,  Washiimtiui,  DC 
20240, 


\vu  may  send  comments  \ia  Internet 
to:  WOComment '11)1  111  iinv  Please 
include  "ATTN:  1004-0153"  and  \r)ur 
name  and  return  address  in  vour 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management. 
Administrative  Record.  Room  401 ,  1620 
L  Street.  >W..  Washington.  DC 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  am,  to  4:15 
p.m.)  Monday  through  Frida\ . 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Alzata  L,  Ransom,  Realtv 
Use  Group,  on  (202)  452-7772 
(Commercial  or  FTS),  Persons  who  use 
a  telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  on  1-800-877- 
8330.  24  hours  a  dav.  seven  davs  a 
week,  to  r  f)nta(  t  Ms   Ransom 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320, 12(a)  requires  that  we  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  inclutiing 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  qualitv. 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technolog\ . 

The  regulations  under  43  CFR  part 
2720  and  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  establish  procedures  for  BLM  to 
convey  federally-owned  (reser\ed) 
mineral  interests  to  non-federal  surface 
ownership.  These  regulations  (43  CFR 
2720)  authorize  BLNl  to  collect  this 
information  (no  specific  form  is 
required)  to  determine  if  BLM  may 
convey  the  federally-owned  mineral 
interests  to  surface  owners  who  appl\ 
and  meet  the  stitutory  requirements.  We 
list  in  43  CFR  2720,1-2  the  specific 
information  requirements  to  applv  for  a 
conveyance  of  federallv-owned  mineral 
interests.  Without  this  information. 
BLM  would  not  be  able  to  analvze  and 
approve  applications  to  cnn\ev 
federally-own<'d  mineral  interests,  ,Mso, 
BLM  would  not  be  able  to  c.arrv  out  the 
mandate  of  Section  209  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976. 

Based  upon  BLM  e.xperience 
administering  the  regulations  (43  CFR 
part  2720).  we  estimate  the  public 
reporting  information  collection  burden 
to  be  10  hours  per  application.  The 
respondents  are  surface  owners  in 
which  the  mineral  interests  are  reserved 
or  owned  hy  the  llnited  States.  The 
estimated  number  of  responses  per  year 
is  13  and  the  total  annual  burden  is  130 
hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record, 

U.ited;  September  20.  1:0(11, 

Michael  H.  Schwartz. 

BLM  Inturmalion  Collect luii  Clearance 
Officer 

iPR  Doc,  ()I-2.T.T_'7  Fil-d  10-10-01;  8:45  am) 

BILUNG  CODE  4310-^4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-11145] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management. 
DOI, 

ACTION:  Notice  of  decision  designating 
lands  for  conveyance. 


SUMMARY:  Notice  is  hereby  given  that  an 
appealable  decision  approving  land  for 
conveyance  pursuant  to  Sec,  14(h)(1)  of 
the  Alaska  Natives  Claims  Settlement 
Act  of  December  18.  1971.  43  U.S.C, 
1613(h)(1)  issued  to  Chugach  Alaska 
Corporation  for  .50  acre  of  land  in  the 
vicinity  of  Prince  William  Sound. 
Notice  of  the  decision  will  also  be 
published  four  times  in  the  Anchorage 
Dailv  Sews 

DATES:  The  time  limits  for  filing  an 
appeal  AT\:}. 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  bv 
the  decision  Shall  have  until  November 
13.  2001  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordanc:e  with  the  requirements  of  43 
CFR  part  4.  subpart  E,  shall  be  deemed 
t(j  have  waived  tfieir  rights. 
ADDRESSES:  A  copy  ol  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office,  222 
West  Seventh  Avenue.  #13,.Anchorage, 
Alaska  9951.3-7599. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Sitbon  (907)  271-3226. 

Authority:  43  CFR  2650.7(d). 

Chris  Sitbon, 

Land  Law  Examiner. 

[FR  Dor,  01-25.529  Filed  1()-1()-01:  8.45  ami 

BILUNG  CODE  4310-B4-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Emergency  Temporary  Closure  for  All 
Motorized  Vehicles  on  Public  Land  in 
the  Silver  Creek  Ridge  Area,  Sublette 
County,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice:  correction. 


SUMMARY:  The  Bureau  of  Land 

Management  published  a  notice  in  the 
Federal  Register  of  October  1.  2001. 
roncerning  the  closure  of  the  Silver 
Creelt  Ridge  area  to  all  motorized 
vehicles.  The  notice  contained  an 
incorrect  legal  description, 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Wadsuorth  (:107)  367-5.H41. 

Correction 

In  the  Federal  Register  of  October  1 . 
2001,  in  FR  Doc.  01-2447  on  page 
49973,  in  the  third  column.  2nd 
paragraph  under  the  SUPPLEMENTARY 
INFORMATION,  correct  the  legal 
description  to  read: 
T  32  N..  R.  107  \V.,  Section  24.  EVi 

Priscilla  Mecham, 

Fii-id  .\/ti;iij','(T 

IKR  Dm  ,  01-,::55h2  FilrH  l()-](M)l,  H  4,"i  uu 

BILUNG  CODE  4310-DN-W 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-610-5101-ER-XBCH:  CA-17918] 

Notice  of  Right-of-Way  Application; 
Califomia 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice. 


SUMMARY:  An  application,  serialized  as 
CA-17918,  was  received  from  the  Kern 
River  Transmission  Company  (Kern 
River)  for  a  natural  gas  pipeline  right-of- 
way  from  Kern  River's  Opal  Meter 
Station  in  Southwest  Wyoming,  across 
Utah  and  Nevada  to  the  Kern  River 
Daggett  Compressor  Station  in  Southern 
California. 


Notice  is  hereby  given  that,  pursuant 
to  section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185).  as  amended  bv 
the  Act  of  November  16.  T973.  (37  Stat 
576),  Kern  River  has  applied  for  a  right 
of-way  for  42  inch  and  36  inch  diameter 
pipelines  on  approximatelv  345  miles  of 
Federal  lands.  The  pipeline  has  a  total 
length  of  approximately  720  miles  The 
project  would  parallel/loop  an  e.xisting 
pipeline  and  will  accommodate 
projected  volume  needs  The  legal  land 
description  is  not  presented  here  due  \i> 
its  length   Maps  of  the  project  are 
a\ailable  at  Bureau  of  Land 
Management  and  Forest  .Service  offices 
located  on  the  route. 

The  purpose  of  this  notice  is  to  inform 
the  public  of  the  receipt  of  the 
application  and  that  the  Bureau  of  Land 
Management  will  be  making  a  decision 
on  approval  of  the  right-of-wav.  and  if 
so.  under  what  terms  and  conditions 
.■\n  Environmental  Impact  Statement  is 
being  prepared  under  direction  of  the 
Federal  Energy  Regulator\  Commission, 
lead  agencv  for  the  project    The  Bureau 
of  Land  Management  is  ,i  (nopt'ratinu 
agency. 

Additional  informatitin  i  dn  I'f 
obtained  by  contacting  |err\  Cnx  kfnni 
at  (505)  599-6333  or  on  ele(  trciiK   :iiail 
at  icrockfoanm.blm.gov. 

\)AU-d   ,\ui;usi  1"   2001. 
lames  VVt^slev  .\bbott, 
.■\i  Imt^  Slair  Dirrrtor.  California. 
iFRDni    ni-2552H  Filed  10-10-01;  B:45  am | 
BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Application 

Pursuant  to  *»  1301, 33(a)  of  Title  J!  .  t 
the  Code  of  Federal  Regulations  (CFKi, 
this  is  notice  that  on  Mav  25.  2001 . 
Dupont  Pharmaceuticals,  1000  Stewart 
.\venue.  Carden  Citv,  .New  '^ork  11530. 
made  application  by  renewal  to  the 
Drug  Enforcement  .Adinini'-tratiim 
(DEA)  for  registr.ition  ,i^  .\  t)ulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Oxycodone  (9143) 
Hydrocodone  (9193)  , 
Oxymotphone  (9652) 


The  firm  plans  to  manufactun-  tlir 
listed  c(mtrolled  substaiues  to  make 
finished  products. 

Any  other  such  applicant  and  anv 
person  who  is  presentlv  registered  with 


DEA  to  manufacture  such  substances 
may  file  comments  or  objections  tot  h>' 
issuance  of  the  proposed  registrdticn 
.\nv  such  comments  nr  nhicr  ihta 
ma\  be  addressed,  in  qiiiiituj:iii  at'  .  to 
the  I)eput\  .-Xss. stall!  .■Xdmiiiistrator, 
Office  of  I)i\ers)(in  i.ontrui.  Drug 
Enforcement  .Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  10.  2001. 

Dated:  October  2,  2001. 
L,aura  M.  Nagel, 

Deputy  .•^.'■vnicint  Administrator  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Dor  01-2,5443  Filed  10-10-01;  8:45  am) 

BILLING  CODE  WD  09  M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Notice  of  Registration 

H\  Nntice  Uated  ^'  ^-ti  :;.tM'r  26.  2000. 
.iiii!  published  in  the  Federal  Register 
oiiOdr^'iei  vf  I'nno,  (fis  FRboy7»j. 
Cuiit(ir>:  i'd.iniiai  "uticals.  Inc..  6611 
Tritniiar\  Street,  Baltimore.  Man'land 
J  ":  2  J4   made  application  by  renewal  to 
the  Dnu'  l.nturcement  Administration 

il!:.\     'i'   ><r  -..r;.t.  r-il   ,1'     :  hulk 

maiiuid'.iuri  r  -I  i  < n  tint   .'•t041),  a  basic 
class  of  controlled  substance  listed  in 
S(  hedule  H. 

rtie  firm  plans  to  manufacture 
tneitnl-  ^beta-(4- 

tnnitth\lstannylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  production  of  dopascan  injection. 

\    I    niments  or  objections  have  been 
rei  ei\  eii   DEA  has  considered  the 
{ i(  tors  ui  Title  21.  United  States  Code, 
se(  tion  823(a)  and  determined  that  the 
registration  of  Guilford  Pharmaceuticals 
to  manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
coiiijIiaiK  t  w  ith  state  and  local  laws. 
ami  .1  i''\  lew    -f  the  company's 
hai,  kci'iuiiil  ami  histor\'.  Therefore, 
(  urvuant  t     .  1  U.S.C.  823  and  28  CFR 
II  100  ami  0  104,  the  Deputy  Assistant 
.\dininistrator.  Office  of  Diversion 
Contrfil,  hereby  orders  that  the 
applu  atiun  ■submitted  by  the  above  firm 
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for  registration  as  a  bulk  manufacturer 
of  the  basic  clas,s  of  controlled  substani:e 
listed  above  is  granted. 

Datpd    September  2t    2001 
Laura  M.  N'agel. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration 

(FR  Doc   01-25447  Filed  10-10-01;  8:45  am] 
BttJJNG  COO€  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Ftotice  of  Application 

Pursuant  to  §1301, 33(a)  of  Title  21  nf 
the  Code  of  Federal  Regulations  (C'.PR) 
this  is  notice  that  on  February  6.  2001, 
Lifepoint,  Inc.,  1205  S.  Dupont  Street. 
Ontario,  California  91761,  made 
application  by  renewal  to  the  Drug 
EnJForcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (73701    .... 

1 

3,4-Mefhylenedioxyamphetamine 

1 

(7400) 

3  4-Mefhylenedioxy  -  N  • 

1 

ethylamphetamine  (7404). 

3,4-Methylened-ioxymeth-am- 

1 

phet-amme  (7405i 

Amp^etamlne  (1100)          j... 

II 

Mettiamphetannine  (1105)  ;... 

II 

Ptiencyclidine  (7471)  ,... 

II 

Benzoylecgonine  (9180) 

II 

Morphine  (9300i           

II 

The  firm  plans  to  use  gram  quantities 
of  the  listed  controlled  substances  to 
manufacturi^  drug  abuse  test  kits. 

Any  (Jther  such  applicant  and  anv 
person  who  is  presently  registered  witli 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  prnposed  registration. 

Any  su(.h  comments  (ir  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  .Assistant  Administrator. 
Clffice  of  Diversion  Ointrol.  Drug 
Enffjrcemtnit  .AdministrHdun,  ! 'nited 
States  Departm>'nt  of  Justu >-. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Rfgistt-r  Representative  (CCF). 
and  must  b*-  fih-d  no  later  than 
Decjember  10  iOOl, 

Laura  VI   Sagel.  ! 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drua  Enforcement 

Administration. 
IFRDof    Ol-li 

BILUMG  COOe  4410-09-M 


DEPARTMEffT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

i'ursudnt  to  «?  l.iOl, 33(a)  of  Title  21  of 
th.'  ( :odt'  of  Fedpral  Regulations  (CFR). 
this  notice  that  cjnly  luly  25.  2001, 
Norac  Company,  Inc..  405  S.  Motor 
Avenue,  Azusa,  California  91702,  made 
application  bv  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I, 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic, 

Anv  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuancp  of  the  proposed  registration. 

.\i\y  such  comments  or  objections 
mav  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Offices  of  Diversion  Control,  Drug 
Enforcement  administration.  United 
States  Department  of  justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (C('R). 
and  must  be  filed  no  later  than 
December  10,  2001. 

Dated:  October  2.  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Dor   01-25446  Filed  10-10-01;  8:45  am] 

BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  ReyuLitions  !CFR). 
this  is  notice  that  on  !ul\  2H.  2001 . 
Noramco,  Inc.,  1440  OUmpic  Dri\e. 
Athens.  Georgia  30t)(Jl,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Amphetamine  (1100) 
Codeine  (9050) 

Oxycodone  (9143)  .  .. 
Hydrocodone  (9193)  . 

Morphine  i9300)  

Thet)aine  (9333)  


Schedule 


Drug 


Schedule 


Fentanyl  (9801) 


II 


The  firm  plans  to  support  its  other 
manufacturing  facility  with 
manufacturing  and  analytical  testing. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  10,  2001. 

Dated:  October  02.  2001. 
Laura  M.  Nagel, 

Deputy  .^ssistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration 

!FR  Doc.  01-25444  Filed  lO-lO-Ol:  8:45  am] 
BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  information  collection 
under  re\iew;  employment 
authorization  document. 

The  Department  of  fu.stice. 
Immigration  and  .Naturalization  Service 
has  submitted  the  following  information 
collection  request  (l('R)  for  re\iew  and 
c  learance  in  accordance  with  the 
Papenvork  Reduction  .\c:t  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
[lublic  and  affected  agencies.  Comments 
are  encouraged  and  will  be  acc:epted  for 
sixty  days  until  December  10.  2001, 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  cjf  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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13)  Enhajice  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissiim  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2 J  Title  of  the  Form/Collection: 
Employment  Authorization  Document 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  i-765.  Adjudications 
Division.  Immigration  and 
Naturalization  Service 

(4)  Affected  public  who  nill  he  asked 
or  required  to  respond,  as  well  us  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  form  is  used  by  the  INS  to 
determine  eligibility  for  the  issuance  of 
the  employment  document. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1.873,296  responses  at  3,42 
hours  per  response 

(b)  An  estimate  of  the  total  public 
burden  I  in  hoursl  associated  with  the 
collection:  6,406.672  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-.S14-3291. 
Director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  lustice.  Room  4034,  425  I  Street,  NVV., 
Washington,  DC  20536,  Additionally, 
comments  and/ or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
justice.  Information  Management  and 
Security  Staff,  )ustice  Management 
Division.  601  D  Street.  NW.,  Patrick 
Henrv  Building.  Suite  1600. 
Washington.  DC  20530. 


Datpd:  October  h.  201)1 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Saturalr/.atlon  Service. 
;fR  [>.i    01-25533  Filed  10-10-01;  8:45  ami 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Da>  notitf  ni  mtormation 
colieclinn  undt-r  rexicw    l.xtf^nsion  of  a 
currently  approved  c  nllcctnin 
community  gun  violence  prosecution 
program. 

The  Department  of  lustice  (DOJ). 
Office  of  !ustK;(>  Programs.  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  actorddiKf  uith 
the  Paperwork  Reduction  Act  of  1995 
The  proposed  information  collection  is 
published  to  obtain  (.omments  from  the 
public  and  affected  agencies  This 
proposed  informatitm  collertniii  was 
previously  published  in  the  Federal 
Register  Volume  66.  Number  129.  pages 
35461-354fi2  on  Iiilv  5.  2001    dlii  wint: 
for  a  60  day  comment  period 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  13,  2001   Thi- 
process  is  c  onducted  in  a((:or(ldnie  with 
5  CFR  1320  10.  Written  (.omments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  espetialh  tin' 
estimated  publu  burden  and  asso<  lateii 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Biidc*'!, 
Office  of  Information  <iiKi  Ki'\;iiKi:Mr\ 
.Affairs.  Attention  Departnirnt  of  justice 
Desk  Officer,  Washington.  U( ,  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  far  simile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infonnation  are  encouraged.  Your 
comments  should  address  one  ur  mori' 
of  the  following  four  points: 

(1 )  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  thi- 
proposed  collection  of  information. 


ip.(  iinliii::  th'  •.  ,i.:i,iily  of  the 
nii'thudLilog)  aiul  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Inform. (Ikui 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection, 

(2)  Title  of  the  Form/Collection: ' 
Community  Gun  Violence  Prosecution 
Program. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Bureau  of  Justice  Assistance. 
Office  of  Justice  Programs.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstrni  f  !'':  mary:  State  local  or  Tribal 
Govcrnnient  Other:  None.  The 
Community  Gun  Violence  Prosecution 
Program  was  authorized  under  Public 
Law  106-553.  114  Stat   2762.  App.-155 
(2000)  to  provide  funding  directly  to 
chief  local  or  Tribal  Govenmient.  Other: 
None.  The  Community  Gun  Violence 
Prosecution  Program  was  authorized 
under  Public  Law  106-553.  114  Stat. 
2762.  App.-155  (2000)  to  provide 
funding  directly  to  chief  prosecutors 
(state,  local  and  tribal)  to  hire  assistant 
|iros»>cutors  who  will  focus  their 
attention  on  the  prosecution  of  cases 
involving  violent  crimes  committed 
with  guns  and  other  violations  of  gun 
statutes  involving  drug  trafficking  and 
gang-related  crimes  in  high  firearms- 
related  violence  areas. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
estimated  1000  respondents  to  complete 
the  application  on-line  is  4-hours  per 
application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  applications  for  the 
Comnuir.iiN  CUin  Violence  Prosecution 
Prngrani  i-  4000  annual  burden  hours. 

If  Hiiditi   ;i a,    jiformation  is  required 
ciiiitai'    Hi.  till.,  f    :  i\  .T.  Department 
Df'pi.t',  ( ,;i',i:a:i._.r  uiticer.  Information 
Maiiagi  inent  and  Security  Staff.  Justice 
Manaucni.'iii  Div  ision,  United  States 


51972 


Federal  Register  /  Vol,  66.  \n     197 /Thursday,  October  11,  2001 /Notices 


Df'pdrtmcnt  ni  lustice,  fiOl  D  StrHct  \\V 
Patrick  Henrv  Building.  Suite  1600. 
NW  .  Washington.  DC  20530, 

Ddt.'i!   ()(  'obtT  4   JtlOl.  I 

Brenda  E.  Dyer. 

Department  Clearance  Officer.  United  States 
Department  of  lustice. 

IFR  Dor    ()1-Ji488  Filed  10-10-01:  8:45  ami 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comn>ents  Requested 

ACTION:  10-Da\  notict' nf  infurrndtion 
collection  undfr  review:  new  collection 
categorical  assistance  progress  report. 

The  Department  of  lu'-tire  (DOI), 
Office  of  lusticp  Programs.  (OfP)  has 
submitt*'d  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  lOMBj  tor 
review  and  dpproval  in  accordanc  f  with 
the  Paperwork  Reduction  .Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  f:tjmmpnts  from  thf 
public  and  afft'cted  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (Volume  66.  Number  IJ.S 
pages  ,i4461-M4B.i  on  June  28.  JOOl, 
allowing  for  a  60  dav  comment  period. 

Th»'  purpose  of  this  notice  is  to  allow 
for  an  additional  H)  davs  for  public 
comment  until  N'ovr-mber  1  ].  JOOl   This 
pro{  ess  is  conduc:ted  in  aci  ordance  with 
5  CFR  1^20  10  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  thi>  notice,  especiallv  the 
estimated  publif  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Managemmt  and  Budget, 
CJffice  of  Information  and  Kegulatorv 
.■\ffairs.  .-Xttf'ntuin  Department  of  lustice 
Desk  Officer.  Washington.  DC  20503. 
Additional,  comments  mav  be 
submitted  to  0MB  via  facsimile  to  i202) 
395-728=5 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  thp  proposed  c:ollec  tion  of 
informatirin  art'  <'ncouraged   'i'our 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  p^^rformanr  e  of  thf 
functions  of  the  agency,  including 
whether  the  information  will  ha\-4. 
practic;al  utilitv; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
propos»'d  collection  of  informaticm. 


inf:lii(iiiig  the  \alidit\'  of  the 
methodology  and  assumptions  used; 

(3)  Enhanc :e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  inlormation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  colltn  ticm  tec:hniques  or 
other  forms  of  information  technologv. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  fonn/collection : 
Categorical  Assistance  Progress  Repcjrt. 

(3)  The  agency  form  number.'if  nnv. 
and  the  applicable  component  of  the 
Department  sponfsorim;  the  cnUectmn: 
The  form  number  is  [)\V  Form  45871/1. 
Office  of  lustice  Programs.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  up//  as  a  brief 
abstract:  Pumary:  Federal  (Jovernment. 
Local  or  Tribal.  Other:  Individuals  or 
households;  not-for-profit  institutions. 

The  Uniform  Administrative 
Requirements  for  urants  and 
Cooperative  Agreements — 28  CFR.  part 
66.  and  OMB  Circular  A-1 10— 
authorizes  the  Dfpartmt'nt  of  Justic:e  to 
collect  information  from  grantees  to 
report  on  project  activities  and  prcjject 
accomplishments.  Grantees  that  are 
recipients  of  discretionarv  grant  (and 
some  formula  grant)  programs  are 
required  by  (JJP  prcjgram  offices  to 
submit  Categorical  Assistance  Progress 
Reports  on  project  activities  and 
accomplishments.  It  is  expec  ted  that 
reports  will  include  data  appropriate  to 
this  stage  of  project  devejopmcmt  and  in 
sufficient  detail  to  provide  a  clear  idea 
and  summary  of  work  and 
accomplishments  to  date.  Progress 
reports  are  primarily  designed  to  aid 
grant  managers  in  carrying  out  their 
responsibilities  for  monitoring  grant- 
support  activities.  The  major  foe  us  of 
these  reports  is  the  progress  achieved  on 
each  task  in  relation  to  the  approved 
schedule  and  project  milestcmes  for  that 
reporting  period.  The  grantee's  review 
of  the  project,  its  functions,  and 
activities  are  included  in  the  progress 
report.  GeneralK  .  progress  reports  are 
brief  (normally  jess  than  five  pages)  and 
are  in  chart  form,  narrative  form,  or 
both.  Grantees  must  include  the 
following  information  in  progress 
reports  submitted  to  the  OJP  grant 
manager:  Description  of  the  progress 
made  during  the  reporting  period 


toward  accomplishing  goals  and 
objectives. 

Changes  in  the  overall  project,  its 
objectives,  time  schedule,  organization. 
or  staffing  for  the  period.  Favorable 
developments  or  events  which  enable 
the  grantee  to  meet  time  schedules  or 
milestones  sooner  than  anticipated.  Any 
problems,  delays,  or  adverse  conditions 
which  have  affected  or  will  affect  the 
ability  on  the  grantee  to  attain  project 
objectives,  including  the  timelv 
submission  of  products. 
Accomplishments  during  reporting 
period,  such  as  statistics  on  measurable 
project  outcomes  {e.g..  number  of  people 
trained,  manuals  produced,  etc.). 

Need  for  technical  assistance  relating 
to  programmatic  or  financial  issues. 
Next  steps;  and  other  pertinent 
information  including,  where 
appropriate,  analysis  and  explanation  of 
expenditures. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that 
10.366  grantees  will  each  take 
approximately  two  hours  to  complete 
each  semi-annual  submission  cjf  their 
Categorical  Assistance  Progress  Report 
form  for  a  total  of  four  hours  annuallv 
per  grantee.  A  progress  report  is 
required  from  the  grantee  for  each 

c  urrent  grant. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
c:ol lection:  The  total  hour  burden  to 
complete  the  progress  report  forms  is 
41.464  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer.  Information 
Management  and  Security  Staff,  fu.stice 
Management  Division,  United  States 
Department  of  Justice.  601  D  Street  NW  . 
Patrick  Henry  Building.  Suite  1600, 
NW..  Washington.  DC  20530. 

Datpd:  October  4,  2001 

Brenda  E.  Dyer. 

Ih'pnrtment  Clearance  Officer.  I  nilfd  States 
Department  of  lustice 

IFR  Doc   01-25489  Filcci  lll-IO-Ol;  H  45  ,ini| 
BILI  ING  CODC  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Woriter 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
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summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September.  2001 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met, 

(1)  That  4  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  dn 
appropriate  subdivision  thereof,  have  bee  ome 
totaliv  or  partially  separated, 

(2)  that  sales  or  production,  or  both,  of  thi' 
firm  or  subdivision  have  decreased 
absolutely,  and 

(?)  that  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importanth  lo 
the  separations,  cir  threat  thereof,  and  to  the 
absolute  dec  line  in  sales  or  production 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  n(.t 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39. 1 63:  Bndgestone/Firestont: 

Tire  &■  Rubber  Co.,  Inc.  Decatur.  IL 
TA-W-39. 453:  Arnold  Engineering  Co.. 

Fotrite  Products  Div.  Sevienille.  T.V 
TA-W-38.997:  Emsig  Manufacturing 

Corp..  Villas.  .V/ 
TA-W-39.618:  Belding  Hausman.  Inc  . 

Bogor  City.  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm, 
TA-W-39.617:  Silgan  Plastic.  Fairfield. 

OH 
TA-W-38.967:  Conexant.  Inc..  TTM 

Module  System.  El  Paso.  TX 
TA-W-39.574:  SQL  Carbon  Group, 

Morganton,  NC 
TA-W-38.670:  Mayfiar  Creamery. 

Somerset.  PA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39.233:  Fansteel  Intercast,  a/k/a 

Fansteel/Escast  Co..  Addison.  IL: 

April  24,  2000. 
TA-W-40,025:  The  Bramton  Co.  Retail 

Products  Group,  Dallas,  TX:  August 

20,  2000. 


TA-W-39,225:  Panther  Pacific. 

Lewisville.  TX:  April  J  6.  2000 
TA-W-39.455:  Rivoli  Mills,  Jasper  T\': 

May  29.  2000 
TA-W-39,645:  S.D  Warrr-'n.  d/fc  g  Stippi 

Fine  Paper.  Sorth  .^mencii  .Mntult- 

Operations.  Mobile.  AL  lune  2b, 

2000. 
TA-W-39.618:  Winer  Industries  PuUds. 

TX:  June  27.  2000 
TA-W-39.723:  &  A.  B:  Springford 

Industries.  Spring  Citv.  PA 

Leesport.  P.'\  and  Boyertown,  P.-\ 

Julv  19.  2000 
TA-W-39.722:  Rexnord  Corp 

Indianapolis.  IS'-  August  11   J(>(ii> 

TA-W-39. 376:  Ocello.  /nr  .  Hichlaiui 

PA  Mav  17.  200(1 
TA-W-39..577:  Et  Al  Group.  Inc  .  A'eu 

York.  SY  lune  22.  2000. 
TA-W -39.1:-, 3:  Ansfll  Prote<  tive 

Products,  Tarburo,  SC  April  12, 

2000 
TA-W-39. y-^-:  f-  A:  Allison 

.\lanutacturing.  Brownsville  TX  and 

Mr  Allen.  TX:  August  31,  2001. 
TA-W-39.811:  Howfs  Leather  Corp., 

500  Cooper  Road  F'  101  Meadow 

Street.  CurwensvilU^  PA   July 30, 

2000 
TA-W-39. 280.  Lear  Corp    Interior 

Systems  Div  .  L('\Msto\\r,.  PA   M(i\ 

2.  2000 
TA-W-39. 328:  Komatsu  .\1ining 

Systems.  Inc  .  Peoria  Operations, 

Peoria.  IL:  May  9.  2000 
TA-W-39.502:  Recmix  of  Pennsylvania. 

Canonsburg.  PA  lune  12.  2000 
TA-W-39.620:  Pern'  Manufacturing  Co.. 

Mount  Ain:  SC  July  2.  2000. 
TA-W-39,323:  Atlantic  Wire  and  Cable 

Corp.,  College  Point.  XY  May  11 

2000 
Also,  pursuant  to  title  \'  of  the  North 
American  Free  Trade  Agreement 
Implementation  .^ct  (Pub  L   103-182! 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  !1. 
of  the  Trade  Act  ai  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regardiny 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilitv  tn  appl\  for 
NAFTA-TAA  the  following  group 
eligibilitv  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

;  1 1  That  a  signifif.ant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 

workers  in  :in\  agnruitural  firm  or 


appropriate  subdivision  thereolj  tiave 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  that  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely. 

(3)  that  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  ,separation 
and  to  the  decline  in  sales  or  production  of 
suc:h  firm  or  subdivision;  or 

(4)  that  there  has  been  a  shift  in  production 
by  such  workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  subdivision. 

Negative  Deferminalions  N AFTA  T\  \ 

in  edcli  oi  llie  tuiiiAviii^  cd.scs  ;;u 
investigation  revealed  that  criteria  (3) 
ami  A   \\>'T"  not  met.  Imports  from 
Ca:,  >  i  .    ;  Moxico  did  not  contribute 
im}i  r!  i;,tlv  to  workers'  separations, 
Th'  rt  was  no  shift  in  production  from 
!h'  ^abject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05083:  Ben  Mer 

Manufacturing.  Rochester.  NY 
NAFTA-TA.A-OSOQS:  Rexnord  Corp.. 

Roller  Chain  Div.,  Indianapolis.  IN 
\AFTA-TAA-O4700:  Conexant,  Inc.. 

TTM  Module  Systems,  El  Paso.  TX 
.\.'\FTA-TAA-05228:  Realco 

Diversified,  Inc..  Meadville.  PA 
\AFTA-TAA-O4900:  Bangor  Industries, 

Inc  ,  Bangor,  MI 
\AFTA-TAA-O5306:  Alcatel  Submarine 

Xetworks,  Inc..  Portland.  OR 
\AFTA-TA.^-04946:  Honeywell. 

Burkesville  Div  ,  Burkesville,  KY 
\AFTA-TA.^-05232:  Asarco.  El  Paso, 

TX 
\AFT.^TAA-04941:  Ocello.  Inc.. 

Hnhland  PA 
I  he  w    rki  r>-  firm  does  not  produce  an 
<irti(  it  a-  :•  quired  for  certification  under 
Se(  tii  11  ...-    f  the  Trade  Act  of  1974. 
\AFTA-  TA.^-05150:  Niedfeldt 

Trucking  Services,  LaCrosse,  WI 
SAFTA-TAA-0531 1 :  GE  Capitol  IT 

Solutions,  Managed  Services. 

Fr! anger   K)' 

.Affirmative  r>»terminati(ins  N  AfT  A- 
lAA 

\AFrA-TAA-O5230:  Aquatech,  Inc.. 

(,  ).-/kH.  .//p.  TN:  August  13.  2000. 
SAFTA-JA.\-05145:  KMA 

Manufacturing,  Inc.,  Livingston, 

TN:  July  27,  2000. 
\AFTA-TAA-05287:  UBI  Soft 

Entertainment,  Novato,  CA:  August 

;■'  2000. 
SAFTA-TAA-05207:  Bonifay 

Manufacturing,  Inc..  Bonifay.  FL: 

August 
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S'AFTA-TA.'\-05190:  Sequa  Corp  . 

Mfn  s  Apparel  Group.  Athens.  GA 

August  10,  2000 
\AFTA-TAA-04897:  Komatsu  Mining 

Systems.  !nc  .  Peona  Operations. 

P'eona.  ILMay  2.  2000 
SAFTA-TAA-04898:  Fansteel  Intercast. 

a/k/a  Fansteel/Escast  Co  .  Addison. 

ILMay  16.  2000 
\AFTA-TAA-05255.  IntervoU  Corp  . 

Wilmington.  \C  August  20.  2000 
\AFTA-rAA-05148  Pastir Source.  Inc  . 

Kellv  Staff  Leasing.  El  Paso.  TX: 

July  26.  2000 
\AFTA-TAA-O5089.  Malbon.  Inc., 

Hiram.  GA   July  16.  2000 
SAFTA-TAA-04434.  Precise  Cutting, 

Marking  &■  Grading.  Los  Angeles. 

CA   December  20.  'l  999 
S'AFTA-TAA-05016:  Andrew  Corp  .  HF 

Subsystems  Group.  Orland  Park.  IL 

June  27.  2000 
\'AFTA-TAA-fJ4917  Pratt  and  Whitnev 

HAG.  Grand  Prairie.  TX  May  29. 

2000 
SAFTA-TAA-ni266.  I'niFirst  Corp  . 

Wilhurton.  Ok  August  24.  2000. 
1  hereby  certih'  that  the 
aforementioned  detfminations  were 
issued  during  the  month  of  September. 
2001   Copies  of  these  determinations  ar^ 
available  for  inspection  in  Room  C- 
5311.  US  Department  of  Labor.  200 
Constitution  Avenue.  .\'\V,,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Drtr^ii    SepfTTiti^T  .i4,  2001. 

Edward  .\.  Tomrhii  k. 

Dinctor.  Division  of  Trade  Adjustment    - 
Assistance. 

FR  Doc    01-2.5467  Filed  10-10-01:  8:45  ami 

WLLING  CODE  451(K30-*I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-38,725]  I 

Ametek/Dixson  Grand  Junction,  CO: 
Including  Employees  of  Ametek/ 
Dixson,  Grand  Junction,  CO;  Located 
in  Sellersville,  PA:  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  aci  nr(i,in<  •■  with  Section  223  of  the 
Trade  Act  of  1974  (19  IJ.S.C.  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  .Adjustment  Assistance  on  April 
17.  2001.  applicable  to  workers  of 
Ametek/Dixsnn.  Grand  function. 
Coloradr.  The  notice  was  published  in 
the  Federal  Register  on  May  3,  2001  (66 
FR  22262). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subiect  firm.  New 
information  shows  that  worker 
separations  occurred  involving  two 
emplov<:'es  of  the  Oand  Junction. 
Colorado  facility  of  AmetekyDixson, 
located  in  SellersvilUe,  Pennsylvania. 
These  employees  are  engaged  in 
employment  related  to  the  production  of 
instrumention  for  trucks  at  the  Grand 
lunction,  Colorado  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Ametek/Dixson.  Grand  lunction. 
Colorado  facility  located  in  Sellersville, 
Pennsvhania 

The  intent  of  the  Department's 
certification  is  to  include  all  work(>rs  of 
Ametek/Dixson  adversely  affected  bv 
increased  imports 

The  amended  notice  applicable  to 
I  A-VV-38,725  is  hereby  issued  as 
follows: 

All  workers  of  Ametek/Dixson.  Grand 
lunction,  Colorado  including  workers  of  the 
Grand  Junction,  Colorado  facility  located  in 
Sellersville,  Pennsylvania,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  9.  2000. 
through  April  17.  2003.  are  eligible  to  apply 
for  adjustment  assistance  under  Section  22,T 
of  the  Trade  Act  of  1 974. 

Signed  at  Washington.  DC.  this  5th  day  of 
September.  2001 

Edward  A.  Tomchick, 

Director.  Diiisiion  of  Trade  Adjustment 

Assistance. 

(FR  Dn.    ni-.;|=^4ftH  Filed  10-10-01;  8:45  am) 

BILLING  CODE   45 '0  30  M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  tifle  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate  .  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  22.  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  22, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
.Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  Room  C-5311.  200 
(-(institution  .A Venue.  NW.  Washington. 
DC  20210. 

Signcti  ,it  Wiishinglon.  IK..  lhi>  lOth  (ld_\  of 
S.'pt.Tnt)fr,  2001 

Kdward  \.  Tomchick, 

Dim  tor.  Division  oj  I  rcidf  Adjustnit-nt 
Assistance. 


Federal  Register/ Vol.  66.  No.  197  /  Thursday.  October  11.  2001    Nutues 


5197.5 


TA-W 


Appendix 

IPelitions  institated  on  9,10,2001] 


Sub|ec1  firm 
(Petitioners) 


Location 


Date  of 
petition 


Producl(s) 


39,950 

39,951   ,  . 

39.952 

39,953 

39,954 

39,955 

39,956 

39  957 

39  958 

39.959 

39,960 

39,961 

39.962 

39.963 

39.964 

39.965 

39  966 

39.967 

39  968 

39,969 

39  970 

39.971 

39.972 

39.973 

39.974 

39.975 

39,976  . 

39.977 

39.978 

39  979 

39  980 

39  981 

39  982 

39  983 

39  984 

39.985 

39  986 

39  987 

J9  988 

39  989 

39  990 

39.991 

39  992 

39  993 

39  994 

39  995 

Antec  Plastic  (Wkrs)  

Rolorex  Company  (Wkrs)  

MJM  Knitwear  (Wkrs)     -.... 

Zexei  Valeo  Compressor  (Co  ) 
Pulp  and  Paper  of  Amenca  (PACE) 

Pennco  Tool  and  Die  (Co  )    

Commander  Aircraft  (Wkrs)   

Acushnet  Rubber  Co  iCo.) 

Ak20  Nobel  Functional  iCo.)  

Teccor  Electronics  iWkrs)  

B-Aay  {Wkrsi  

WRS  Motion  Picture  iWkrs)  

Speclal^y  Coatings  of  VA  (Wkrs) 

Thomasville  Furniture  iCo  ) 
NACCO  Materials  Handling  ilLTBi   . 

Fishman  an(3  Tobin  (Wxrsi       

Blue  W'ater  Fiber  Limited  iVVkrs) 

Bethlehem  Steei  Corp   lUSWA)  

Sandvik  Special  Metals  iPACE)  

DuPont  Nylon  iCo  '  

KOA  Speer  Electronics  iCo)  


El  Paso,  TX    

Walke-sville  MD 

Brooklyn   NY 

Decatur.  IL 

Berlin,  NH       

Meadville.  PA 

Bethany   OK 

New  Bedford  MA 

GallipcHis  Ferr.  WV 

Irving  TX  

Elizabeth.  NJ  

Pittsburgh,  PA  

Ridgeway,  VA  

West  Jeflei^on,  NC 

Danville.  IL  

Medley.  PL  

Port  Huron.  Ml   

Lackawanna,  NY 
I  Kennewick,  WA 

'.  Seatord.  DE   

'  Bradford   PA   


Rundei  Products   inc  (Co.) 

Tyco  Electronics  iWkrs)   

Interroll  Corp   USA  (Co.)  

Motorola   Inc   (Wkrs)  

Pleatz  LLC  lUNITE)    ; 

VF  Imagewear  (West)  (Co.)  

Lamtech  LLC  iCo  i    

Hem  Werner  iCc  i  

Fort  AtKinson  indus'nes  'Wkrs)  

M  and  S  Manutacturinq  iWkrs)  

B  and  L  Sportswear  iV^kts)     

Auto  Body  Connection  iWkrs)  

Edgewater  Steel  (USWAi    

Hollander  Home  Fashions    UNITE  i  , 

Sal?  Leathers  (Co  i    

Lexington  Fabncs  (Co.)  

GSI  Luf^onics  (Wkrs)  

Stephens  Pile  iWkrsi   

Grouse  Hinds— Cooper  tncj  iiBEW) 
Eaton  Corporation  iCc 

Broyhili  Furniture  iWkrs)   

Saco  Lowell  (Co  )     

J  and  J  Tool  iWKrsi  

Talbar  Inc    (Co  i         

Sintermet  LLC  iWkrs) 


Portland,  OR  

East  Cartiste,  PA  ... 

Wilmington,  NC  

Arlington  Hgts,  IL  ... 

New  York.  NY  

Harriman.  TN  

Hartsvilie,  TN 

Baraboo,  Wl  

Fort  Atkinr-on.  Wl   ... 

Morenci  Ml  

Four  Oaks.  NC  

Erie   PA  

Oakmont   PA  

Tignall,  GA 

Santa  Cmz,  CA 

GeraWine,  AL  

Maple  Grove  MN 
Russei  Spnngs   KY 

Syracuse,  NY  

Pittsburgh.  PA  

Lenoi'  NC     

Easley  SC      

Guys  Mills  PA 

I  Meadviiie.  PA  

Kilanning,  PA  


08/14/2001  Plastic  Products— Telecommunications. 

08  20 '2001  Compressors  for  Air  Conditioners. 

Oa  16. 2001  Ladies  and  Mens  Sweaters 

08/17/2001  Compressors 

08/21/2001  Hardwood  and  Softwood  Pulp  Bales. 

08/20/2001  Custom  Die  Tooling — Automotive. 

0&'20,'2001  Single  Engine  Aircaft  and  Parts 

08'15'2001  Windshield  Wiper  Blades 

08^17/2001  Flame  Retardanis 

08/17/2001  Power  Semiconductors. 

07 '24/2001  Cans  Ridge  Bottoms 

0a20/2001  Various  Fornwts  of  Video  Tape  and  Film 

08/20/2001  Wallpaper  Coating 

07/20/2001  Mirrors,  Chairs  Beds 

06/26/2001  Material  Handling  Equipment 

08/16/2001  Children  s  Pants  and  Jackets 

08/17/2001  Recycled  Paper  Pulp 

08/20'200l  Coke  and  Coke  By-Products 

08-28/2001  Zirconium  Tubing  tor  Nuclear  Reactor 

08/21/2001  Nylon  Fiber 

08/28/2001  Electronic        Components— Telecommunt- 

cations 

08/22/2001  Vinyl  Binders 

08/23/2001  Stamping  and  Electroplated  Connectors 

07/12/2001  Carton  Flow  Storage 

0&'23l'2O0^  Communication  Equipment. 

08/10/2001  Spoprtswear 

08''22/2001  Occupational  Apparel 

08/22/2001  Sewing  Machine  Stands 

08/22/2001  CoHision  Repair  Equipment 

08/23''20O1  Gnnding  Castings— Automotive 

08/18/2001  Automobile  Brake  Parts 

0a/'20'2001  Men  s  and  Ladies  Knrt  Polos 

08' 10/2001  Automobile  Fenders.  Hoods  and  Doors 

08/21/2001  Steel  Tram  Wheels  Gear  Blanks 

Oa'23/2001  Blankets  Pillows  and  Comforters 

0a'22y2001  Finish  Bovine  Leather 

08/22/2001  Textiles,  Apparel 

08/21/2001  Laser  Manufactunrig  Systems 

08/23/2001  Farm  Gates  Panel  Stands  Wire  Fences 

08/24/2001  Sealing  Fittings.  Cable  Fittings 

08/14/2001  Power  Management  Products 

08/23/2001  Upholstered  Furniture 

08/20/2001  Machinery  lor  Textile  Industry 

0e''23/2001  Mill  and  Gnnd  Plastic  Parts 

',  08/27/2001  Tool  and  Die  Makers 

I  Oa'22/2001  Rod  Mill  Rolls. 


(PR  Doc  01-25470  Filed  10-10-01;  8:4,=>  am] 

BILUNG  CODE  4510-3OHII 


DEPARTME^f^  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Potition.s  ha\t>  been  filed  with  the 
Secretary  of  Labor  under  section  22  1(d) 
of  the  Trade  Art  of  1974  (  'the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice  I'pon  receipt  of  these  petition'^. 


tilt'  Din'i  I'  r  nt  th<'  Ih-.  ision  of  Trade 
.Xdjiistrni'!)'  .XsM-tiinc  •',  Employment 
and  Tr.iiiuiic  .X/innnistratinn.  has 
instifut<'(l  M'vt'stigations  pursuant  to 
section  22  1  ai  of  the  Act. 

The  purp'i--''  nt  each  of  the 
investigatii  iiv  in  ti   .ii'termine  wliether 
the  workers  air  tligihie  to  apply  for 
adiustment  assistance  under  title  II. 
(  hapter  2   >  f  th'  .\t  t   The  investigations 
will  fiirtlicr  rcl.itf  a-  appropriate,  to  the 
determin.itiiiii  n|  tli.  (i-tt-     :i  which  total 
or  pariial  sfVJ.ir,itiii!i>-  hcuiii  or 
threatened  to  beoin  .inii  the  subdivision 
of  the  firm  m\  i.lvni 

The  petitmners  nr  am  "thi  r  persons 
showing  a  substantial  intercNt  in  the 
subjeci  matter  of  the  inve'.tit:atii'!i'  rn.i\ 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  22.  2001 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  inve.stigation!i  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  22, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
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Cnnstitutifjn  .Avenue,  N\V 

DC  20210 


TA-// 


39918 
39919 
39,920 
39,921 
39  922 
39,923 
39  924 
39  925 
39  926 
39  927 
39,928 
39  929 
39  930 
39,931 
39  932 
39  933 
39  934 
39,935 
39  936 
39  937 
39938 
39  939 
39  940 
39  941 
39  942 
39  943 
39  944 
39  945 
39,946 
39  947 
39  948 
39  949 


\V;ishington,  Signed  at  Washingtun.  IX,,  liiis  4lh  diiv  of 

September,  2001. 

Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustmertt 
Assistance. 

Appendix 

[Petitions  Instituted  on  09  04  2001  ] 


Subject  firm 
(Petitioners) 


Location 


Date  ot 

(petition) 


Beloit  Corporation  (Wkrs)  

Antecn  Kepte'  ^Wkrs)  

Fa,5co  Industries  (Wkrs)  , 

GuiHord  Mil's  iCo)    

Tessy  Plastics  iWkrs) 

iitbrucK  Automotive  (Co)  , 

FCi  Eiectrnnics  (Wkrsi      

Baker  Enterprises  HJSWA)   

Anvil  Knitwear  ^W'^s'         

Pecnmery  Piastic  PacKagm  CWkrs) 

C  L   Fashions  Expi-ess  iWkrs)  

PiilOwtex  (Wkrs)  

VC  Sponsvveai-  (Wkrs)  

Minster  Macnme  lUSWAi  

Rexam  Beverage  Can  lUSWA)  

Hecia  Mining  lUSWA)         

Teen  Books  iWkrsi      

Contract  Apparel  'Wkrs)  

ASARCO  (Wk-s)  

Sanrriina  Corporation  (Wkrs) 

Honevweii  iCo  i  : 

Wllla^^et1e  Industries  (Co) 

Eaton  Corp   Cutler  Hammer  (Co.)  •. 

F  net  Technologies  iWkrs)  

Recycled  Oftices  iWkrs)  

Reaico  Divers  feld  iWkrs)         

Hilton  Corporate  Casuais  (Wkrs)  ... 

Gaey  and  Lord  Industnes  (Co.) 

Valley  Machining  Co  (Co,)  

Martin  Marietta  Magnesia  (USWA) 

APW  Magviiie  ilAMi  

Eaton  Corporation  (USWA)  


■+- 


Beloit,  Wl  08  13200 

Tinton  Falls.  NJ  08,08,200 

Ozark   MO  08:15/200 

Lumberton,  NC  07  18/2(XI 

Elbndge   NY    08,14/200 

Howell.  Ml   08,23/200 

Clearfield.  PA  08/15/200 

Alpena,  Ml  07  31  200 

Kings  Mountain   NC  08/03/200 

Cleveland   OH  08/10/200 

Panorama  City   CA  08,16/200 

Hawkinsville  GA  08/13/200 

New  York   NY   08/17  200 

Minste'   OH      08/16/200 

Houston    TX  08/17/200 

Mullan    ID         08/20/200 

ShippensDurg   PA  08/16/200 

E   Paso   TX  08,15,200 

El  Paso   TX  08/24/200 

Pleasant  Prairi,  Wl  08/14,200 

Clearfield  UT  08/02,'200 

Bend.  OR  08,'17'200 

Moon  Township,  PA  08. 14 '200 

Dunmore.  PA   08,16,200 

Sanford,  NC   08/08,200 

Meadviile,  PA  08  14-200 

Thomasville,  AL 08,13,200 

Asheboro.  NC   08  17  200 

Rock  Valley.  lA  C3  13  200 

Manistee,  Ml  0813200 

Mayville.  Wl  08  08  200 

Shelbyville.  IN  08  13  200 


Product(s) 


Paper  Making  Machines 

Telephone  Switching  Devices 

Shared  Pole  Motors 

Knit  Fabric 

Injected  Molded  Plastic  Parts 

Accoustic  Parts  for  Automobiles 

Electronics 

Coricrete  Block  Machinery 

knited.  Dyed  and  Finished  Cloth, 

Flexible  Packaging 

C  L  Fashions 

Towels.  Wash  Cloths  and  Dish  Towels 

Chiidrens  Clothing 

Metal  Forming  Dresses, 

Cans 

Silver.  Lead  and  Zinc 

Tech  Books 

Clothing 

Cooper 

Circuit  Boards 

Air  Filter 

Furniture  and  Cabinets 

Power  Management  Products 

Pump  Laser  Amplifier 

Work  Stations 

Tool  and  Die 

Polo  Golf  Shirts 

Polyester  Cotton  Fabric, 

Custom  Machine  Parts 

Magnesium  Oxide  and  Hydroxide  Products, 

Telecommunications  Switching  Stations 

Parts  for  Transmissions 


KK  Dm    01-2.5471  Filed  10-10-01;  8:45  ami 

BILLING  COOE   45''L  30~M  | 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.000] 


Brother.  Industries,  USA,  Bartlett,  TN: 
Notice  of  Termination  of  Investigation 

Pursuant  tu  .section  221  nf  tiie  Trade 
.\c,t  lif  l')74,  an  in\>";tisation  was 
initiat>Hi  /in  ,S»'}>tcnih/'r  17.  2001  in 
ri'spun^''  t',  d  p.'titinn  fil.'ii    in  behalf  of 
uorkiTs  ,i!  linitiit-r  IrKtti^trn's,  USA. 
F^artj.'tf   Ti'imi  >-.t>e. 

Tlu'  j^-'ti!i/iii.T  hi^  r.'{|ii.'^t('d  that  the 
pt'titiun  :)»'  s\  ithiira-Ao.  C,()n-->equentl\ , 
further  inve.sti^iM/  n  in  this  (ase  would 
serve  no  purpust-.  ,tnrl  tlv  investigation 
has  been  termindtfii 


Signed  in  Washington,  DC  this  21st  day  of 
September.  2001. 

Linda  G.  Poole. 

Certifying  Offirfr.  Division  Trade  Adjustment 
Assistance. 

(FK  Dof    01-2547:1  Filed  10-10-01;  8:45  ami 

SILKING   CODE    4^'  ,    v:    M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W -39,940] 

Eaton  Corporation  Cutler-Hammer 
Moon  Township,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  tu  ,secti(i.n  JJ  '  •  it  Mi*'  Trad" 
Act  of  1974.  an  invf-vtii^dnmi  .v  i-- 
initiated  on  September  4.  200 !    in 
respon.se  to  a  petition  filed  bv  a 
company  official  on  behalf  of  workiTs  at 
Eaton  Corporation.  (Aitior-HaniiTier. 
Moon  Township.  Pennsvl'.  rinia 


Th''  ( (.impanv  offnial  >ubniitting  the 
petition  ha.s  rerjucsted  that  the  petition 
be  withdrawn,  Consequentlv.  further 
investigation  in  this  case  wf)uld  sorxc 
no  purpose,  and  the  investigation  has 
been  terminated. 

Siancfi  !■;  \\,i>hington.  DC.  this  2Hiii  day  nf 
Se[it"mt'>.r,  JIKil, 

Linda  (i.  Poole, 

'  ,•  n;/\  ini,'  (  HlKiT.  l)i\ision  of  Trade 
Adjustment  Assistance. 

'!'RI)(H    ni-2->4f.".  Fil.'d  in-1(V-()!;  8:45  ami 
BILLING  C00€  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39.990] 

Eaton  Corporation,  Cutler-Hammer; 
Pittsburgh,  PA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  10.  2001.  in 
response  to  a  petition  filed  by  a 
companv  official  on  behalf  of  workers  at 
Eaton  Corporation,  (Sutler-Hammer. 
Pittsburgh.  Pennsylvania. 

The  company  official  submitting  the 
petition  has  requested  that  the  p(>tition 
be  withdrawn  Consequently,  further 
investigation  in  this  case  would  serve 
nu  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  D(  ^  tlii''  JHthdayof 
SepternhiT.  2001. 
Linda  G.  Poole. 

Ccnifyin^  Officer.  Division  of  Trade 
Adjii^trnt-nt  Assistance. 
IFRI3.M    01-2.5476  Filed  U)-1(J-01;  8:45  am] 

BILUNG  CODE  4510-30-wl 


DEPARTMENT  OF  U^BOR 

Employment  and  Trainir>g 
Administration 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filt'd  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  .\ct  of  1974  ("the  Act")  and 
are  identified  iii  the  Appendix  tn  this 
notice.  I'pf'n  receipt  of  iht^s*  pfiMinns. 
the  Director  oi  the  Division  if  !t,i.)' 
Ad|uslment  ,\ssistaiue.  Knip.'i\nieiit 
and  Training  .administration,  has 
instituted  investigation'-  pursuant  to 
section  22](.ij  nf  the  Art. 

The  purpose  of  each  of  the 
in\estigatii,ns  is  tn  detmninr  \\heth'^r 
the  workers  atv  fiiijihie  tc  ,ipjii\  i'li 
adjustment  assist, uk  c  iimirr  title  11. 
(  hapter  2.  of  the  At  t.  The  investigations 
will  farther  relate,  as  appropriate,  to  the 
determination  of  the  date  on  ■aHIi  h  'il  ;! 
or  partial  separations  began  r.r 
threatened  to  begin  .ind  thi'  subdivision 
of  the  firm  in\'ol\-e(i 

The  petitioners  or  an\  nther  (nr-i  ii-- 
showing  d  sat)stan!i(il  mtcrt'si  in  ihe 

Appendix 

[Petitions  Instituted  On  8  27/2001] 


subject  matter  of  the  investigations  may 
request  a  putili.   tunring.  provided  such 
request  is  filed  in  wnting  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
n   !  liter  than  October  22,  2001. 

hiterested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  22, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 


Signed  at  Washington,  DC.  this  27th  day  of 

.•\ lit  11  St.  2001 

I  (Ih  ,iril  A     I  (I  III  I  till  k. 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


SAbiect  firm 
(Petitioners) 


Location 


Date  of 
petition 


Product(s) 


39.882       ( 

39.883       i 

39.884       \ 

39  885 

C 

39  886 

39  887 

39  888 

39.889 

39  890 

39,891 

39,892 

39.893 

39  894 

39  895 

39.896 

39  897 

39.898 

39.899 

39  900 

39  901 

39  902 

39.903 

39.904 

39  905 

39  906       1 

39  907  

39  908  

h 

39.909 

39.910 

39.911  1  , 

39  912  !  , 

39  913 

39914  

39.915  1 

39,916  

1 

GHSP  Inc  (PACE)  Grand  Haven  Ml 

FB  Johnston  Group  (Comp)  Hillstwrough   NC 

VF  Ptaywear  (Wrksi  Cenreville  AL 

Conveyco  Manutactunng  iWrksi      ClacKamas,  OR 

Consolidated  Steel  Serv   iWrks)  Falleotimber   PA 

Huntsman  Polymers  iWrks)      Odessa   TX 

Alcatel  USA  (Wri<si  Raleigh   NC    

Wisne  Automation  (WAEA)  Novi   Ml  

Cutler-Hammer  Power  iComp) Pittsburgh   PA 

CMS  North  America  (WrKsi      Calidonia   Ml  

A  and  M  Apparel   Inc   (Wrks)   Hamilton   Al 

Union  Apparel,  Inc   iWrks)  Non/ell   PA  

Del-Met  Corp  (Comp)       Portland  TN  

Crossville  Rubber   Inc   lUSWA)  Crossviile   TN 

KPT    Inc   (Wrks)  Bloomfield   IN 

Birmingham  Steel  (Wrksi  Cuyahoga  His  OH 

Multilayer  Technology  Inc  (Wrks)  : Austin  TX 

Tyco  Electronics  Corp  (Wrks)  East  Benin   PA 

Bonitay  Manufactunng  (Comip)        Bonitay    FL     

Providence  Metallizing  Co  iCompi   Pawtuckei   Rl  

Suncook  Trim  Corp  (Comp)       Allonstown   NH 

New  Holland  North  America  iComp) Belleville  PA 

Tittany  Lincoln  Textiles  (Wrks)  New  Yorn   NV 

Simonds  Industnes  iWrks)      Newcomerstewn 

Metals  USA  (Wrks)  :  Younqstown   OH 

Alcoa  Fujikura  Ltd  (Wrks)        Houston   MS   

Cleveland  Caroknit  I  Wrks )      Lawndale  NC 

RF   Monolithics   Inc   (Comp)  Dallas   TX      

Delphi  Harnson  Thermal  (WrVsi      Lockport   NY  

ABC  Pressing  and  Finish  (Wrks)    Los  Angeles   CA 

Allen  Edmonds/Maine  Shoe  (Wrks)  Wilton  ME 

Gilbert  Wood  Products  (Wrks)        Greenwood   ME 

Reed  Manufactunng  Co  (Comp)    Tupelo   MS. 

General  Cable  (EESMWA)     Momoursviile  PA 

Steco  and  Co   (Wrks)     Birmingham   AL  . 


OH 


08/10/2001  Front  Bezels 

Oa'07'2001  Telecommunication  Products 

0802'2001  Children  s  Cloth.ng 

08  05  2001  Wood  conveying  Cham 

08  08  2001  Rail  car  parts 

08  10  2001  Plastic  Ptodiicts 

08/02/2001  Pnnted  circuit  board  for  communtcations 

08/06/2001  Capital  Eguipmenl  tor  Automobiles 

08  06  2001  Electronic  Devices  &  communication  Prod. 

08  i">6  Pocn  CNC  machines 

06  '  ^  .   1   ■  Tee  Shirts 

08    6  .'1  ■  Men  s  and  ladies  blazers  and  suit  coats 

08    ■     >  •  Plastic  auto  parts 

08  15  2CX)1  Industnal  &  commercial  rubber  floor  mat 

0a07  2OOl  Glazed  ceramic  tile 

08/09/2001  Wire  rod  and  bar 

OS-'1 0/2001  Pnnted  raw  circuit  boards. 

08  03  20C 1  E  lectncal  connectors 

08  10  2001  Men  s  and  Boys  Knit  Shirts 

08  08  20(  1  M^  irt  cind  plastic  parts  for  lamps 

08  '6  20''}'  v'vcave  tabnc  labels 

08  "0  ?0'::i"  SKid  loaders  hay  rakes,  and  mowers. 

08  •  "i  ?0(  '  Imported  fabrics  used  for  sportswear? 

' '  :8  20C  ■  Steel  files 

08  14  2001  Steel  Sheets  and  blanks. 

08  ',3  2O0.1  Fitier  Optic  Telecommunication. 

"Jb  *  ^  .    '    '  Knit  Apparel 

Ob  "  3  2^1   "  Electronic  Components. 

)8  M  ror  1  Automotive  Products 

8  ■  ^  T'Oi  1  Sewing  machine 

i6  '^1  ^o  1  Men  s  handsewn  casual  shoes 

08  ■  J  c\y  '  Polling  pin  cutting  board  &  knife  handle 

08  08  2  >"'  Denim  leans  shorts  and  casual  pants, 

06  0^  ^  <   ■  C>'-.e-  cords  Ic  construction  use 

06  19  ,t'OC"  Bj,  a  Sell  Refractory  Firebnck 
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SAbject  firm 
(Petitioners) 


Appendix— Continued 

[Petitions  Instituted  On  8.27/20011 


Legation 


39.917  !  Curtron  Curtains,  Inc  (Wrks)  |  Travelers  Rest,  SC 


Date  of 

petition 


Productfsi 


08/10/2001     Curtains 


r  R  Do<    01-2^472  Filed  10-11-01;  8:45  am] 
BILLING  CODE  1S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Docket  No.  TA-W-38.717;  TA-W-38.717A] 

International  Paper.  Costigan  Mill, 
Milford,  ME;  International  Paper 
Passadumkeag  Mill  Passadumkeag. 
ME;  Notice  of  Revised  Determination 
on  Reconsideration 

On  lune  25,  2001.  the  Department  of 
Labor  issued  a  notice  of  affirmative 
determination  r'-oarding  application  for 
focon^uicratMn  '  f  thf  dtTiial  of  Trade 
.■\d]u>tiii"iit  .\>Mstdn;  t'  ior  workers  of 
the  subiect  firm.  Thp  notice  was 
published  in  th»'  Federal  Regi.ster  on 
[ulv  11.  2001    tih  FK  itrtr! 

The  \vorkt'r>  ,it  international  Paper. 
Ciustigan  \hil,  .Milford.  Maine  and  the 
Passadumkeag  Mill  in  Passadumkeag. 
Mainf.  produced  stud  grade  lumber. 
The  petition  was  denied  because  the 
{  ontnbiiti'il  importantly  test  of  the 
ur'.'up  ^■!m;fn!:t^  roquin^ments  of  section 
222    A  It!'    in  i.'  \(  •    it  m74.  was  not 
m^'t 

f)n  r"i  on^iii'TatH'ii,  tn*'  Department 
'  oniiui  ti'd  id'htional  customer  surveys. 
rhf>  >ur\evs  rf'\ealed  that  customers 
UK  Teased  import  [lurchases  of  stud 
L;railt'  lumber  while  reducing  purchases 
from  Intf'rn.itionai  Paper's  Costigan  and 
Pa>^ad',iiik'MU  mills. 

Conclusion  | 

Aher  (  arefui  review  of  the  additional 
f.i(  ts  obtained  on  reconsideration,  I 
!  onclude  that  increased  imports  of 
artu  !"■-  'ik>'  Mr  dire<  tiy  comp'titive  with 
stud  ^r  1  i-   iiiiiiher  produced  by  the 
Aiirkrs  of  Intt-rnational  Paper.  Costigan 
Mill   Milford.  Maine,  and  Passadumkeag 
Mill   !'  issddumkeag,  Maine,  contributed 
importdntU  t  ■  tli.-  d"clines  in  sales  or 
produf  tion  and  to  the  total  or  partial 
>•■[) ar.ition  of  workers  of  the  subject 
tirins   In  arxordancf  with  the  provisions 
••f  the  Trade  Act.  1  make  the  following 
1  'Ttifif  afion: 

-Ml  workers  of  Inlernatinnal  Paper. 
Costigan  Mill.  Milford,  Maine,  and 
Passadumkeag  Mill,  Passadumkeag,  Maine, 
who  bw  ame  totally  or  partially  separated 


from  employment  on  or  after  February  5, 
2000.  through  two  years  from  the  date  of  this 
revised  determination,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1 974. 

Signed  in  Washington.  DC,  this  25th  day  ot 
September  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade,  Adjustment 

Assistance. 

[FR  Dot    01-25468  Filed  10-10-01;  8  45  ami 

BILUNG  CODE  451&-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-39.420] 

Price  Pfister,  Injection  Molding 
Department  Pacoima,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  11,  2001  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Price  Pfister. 
Injection  Molding  Department.  Pacoinia 
California. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  June  12.  2001  (T.\-\V- 
39.111).  No  new  information  w.is 
provided  in  the  petition,  which  would 
result  in  a  reversal  of  the  Department  ^ 
previous  determination.  Consecjuenth . 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  25th  day 
nf  .September.  2(MJ1. 
I  111(1,1  (..  Poole, 

i^frtiiying  Djjut'r.  Division  of  Trtide 

Adjustment  .Assistance. 

|FR  Doc.  01-2.5474  Filed  10-10-01;  H;45  am] 

Billing  code  4",'o  w  m 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4584;  NAFTA-4584A] 

international  Paper,  Costigan  Mill, 
Milford,  ME;  International  Paper, 
Passadumkeag  Mill,  Passadumkeag, 
ME;  Notice  of  Revised  Determination 
on  Reconsideration 

On  lune  25,  2001.  the  Department  of 
Labor  issued  a  notice  of  affirmative 
determination  regarding  application  for 
reconsideration  of  the  denial  of  NAFTA- 
Transitional  Adjustment  Assistance  for 
workers  of  the  subject  firm.  The  notice 
wa  ■  published  in  the  Federal  Register 
on  julv  11,  2001  (66  FR  36331). 

The  workers  at  International  Paper, 
Costigan  Mill,  Milford,  Maine  and  the 
Passadumkeag  Mill  in  Passadumkeag. 
Maine,  produced  stud  grade  lumber 
The  petition  was  denied  because  criteria 
f.'S)  and  (4)  of  the  group  eligibilitv 
requirements  of  paragraph  ia)(  1 )  of 
section  2.50  of  the  Trade  .Act  of  1974,  as 
amended  was  not  met. 

On  reconsideration,  the  Department 
conducted  additiimal  customer  surveys. 
Thf  surveys  revealed  that  customers 
increased  import  purchases  of  stud 
urade  lumber  from  Mexic.o  and  (Canada 
while  reducing  purt:hases  from 
Inff'rnational  Paper's  (k)stigan  and 
Passadumkeag  mills. 

Conclusion 

,\fter  careful  re\  lew  of  thi-  additional 
facts  obtained  on  rei  onsideration.  I 
(  oiu  hide  that  in(  reased  imports  from 
Mexico  and  Canada  of  articles  like  or 
dir'M  tl\  (  om[)etiti\e  with  stud  grade 
luniher  produced  b\-  the  workers  of 
International  Paper.  Costigan  Mill. 
Milford.  Maine,  and  Passadumkeag  Mill, 
Passadumkeag.  .Maine,  contributed 
importantly  to  the  dec  lines  in  sales  or 
prodiu  tion  and  to  the  total  or  partial 
s('[)aration  of  workers  of  the  suhjet:t 
firms   In  accordance  with  the  pro\isions 
of  the  Trade  Act,  1  make  the  following 
(.ertification; 

.Ml  workers  111  Internationa!  Paper. 
Costigan  Mill.  Mdtord.  Miiine.  .-iiiii 
I'assadiimkede  Mill.  Passailiiiiikeag,  Maine, 
wdo  l)e(.ame  totally  or  partiallv  separaleri 
triiiii  empliiyment  on  or  after  Kebruar\   15. 
2000.  throiinh  two  \  ears  frimi  the  dale  nt  this 
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rin  i'ipd  (ietvrminatioii.  are  ("iigible  tu  Hj)plv 
for  \AFTA-T.\A  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  in  Wa'-hinglun.  [)(.  ttii'-  2."ilh  (Jrt\  of 
September  2001 
Edward  A.  Tomchick, 
Dm-ctor.  Division  o/  Traat'  Adiuitnivnl 
Assistance. 
[FR  Do(  .  m-254Rq  Filed  lO-lO-^n,  8  4.i  am) 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-5187] 

McMichal  Enterprises  Pahrump,  NV; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L  103-183] 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(ai.  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  I'.S.C.  23.31).  an  investigation  was 
initiated  on  August  8.  2001.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  McMichal  ^Enterprises.  Pahrump. 
Nevada. 

The  petitioner  has  requesleci  that  the 
petition  be  withdrawn.  Consequentlv. 
further  in\estigation  in  this  case  would 
serve  no  purpose,  and  the  in\estigati(in 
has  been  terminated 

Signed  in  Wasfiington.  D  C.  this  25th  dav 
of  .Septeniher.  2001. 
I.inda  G.  Poole, 

Cfftlityinii  Otfii  (T.  Division  of  Trade 

Adjiistmrnt  A^--istanrp. 

IFR  Uo( .  oi-i'i4"."i  I  ili-ii  !ii-i(t -01   n  45  am] 

BILLING  CODE  4510- SO-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  .\dvisory 

C4)mmission 

ACTION:  Notit  e  of  meeting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday. 
October  18.  2001.  and  Friday.  October 
19.  2001.  at  the  Ronald  Reagan  Buihling, 
International  Trade  ("enter.  1300 
Penns\lvania  Avenue.  N\V.  Washington. 
DC,  The  meeting  is  tentativeh 
sc:heduled  to  bt\gin  at  10  am  on 
October  18.  and  at  9  am  on  0(  tober  19 
Topic:s  for  discussion  include;  cjualitv 
im[)ro\ement  for  health  plnns  and 
providers:  Medicare+f^hoice;  ( cmsumer 


UK! 


coalitions  in  Medicare,  pa\'ment  for 
outpatient  pain  management 
procedures:  payment  for  outpatient 
hospital  care  in  cane  er  hospitals; 
assessing  payment  adequacy;  updating 
Medicare  payments:  payment  for 
physic:ian  ser\ices:  comple\it\  and 
regulator)'  burden  of  the  Meiiu  ate 
program:  hlonti  safet\  re(iuii>-i!;";it 
moderniziUK  the  MetiK  air  !i>ti.'!;i 
package 

.■\gendas  will  be  mailed  on  October  4. 
2001.  The  final  agenda  will  be  available 
on  the  Commission's  website 
(www , medpac  gov ) 

ADDRESS:  MedPACs  address  is:  1730  K 

Street.  NVV  ,  Suite  800,  Washington,  DC 

20006,  The  telephone  number  iv  '2021 

653-7220 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager.  [202) 

653-7220, 

Murray  \   Ross, 

Exfiutive  Direr/or, 

iPK  Dor  01-2545.1  Filed  lO-lO-Ol;  8:45  am] 

BILLING  CODE  6820-BW-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  tn  >«e(  imn  10(a)(2)  of  the 
Federal  .advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  two  meetings  of  the 
Combined  .^rts  -Advisor}  Panel  to  the 
National  (^.ouncil  on  the  Arts  (Access 
and  Heritage/ Preservation  categories) 
will  be  held  at  the  Nancy  Mank«  ('enter, 
1100  Peniisyhania  Avenui'   \\\ 
Washington.  DC,  20506  as  follows: 

Mrdiii  .-\,'ts  ()( tober  29-30,  2001, 
Kn;)m  716  .\  jiiirtiDii  of  this  meeting. 
from  1  \A5  am  to  12:30  p.m  on 
October  3()th,  will  be  open  to  the  public 
for  policy  discussion  Th>'  remaining 
portions  of  thi^  mi'iMiiiL;   inim  9:30  a.m, 
to  ii  p  111  oiiOiti'hrr  1 'It ii,  and  from  9 
.1111   t()114'i,i!ii   "II  (),  tuber  30th.  will 
be ( Idsed 

Liii  III  Arts  A^i  ncies:  November  7—8, 
2001 ,  Room  714   A  portion  of  this 
meeting,  from  1045  am,  to12  p.m.  on 
Nox'ember  Hth,  will  be  njn  i,  •    '!;i" 
publu   for  policN  discus.Mii;i.   1  in 
remaining  portions  of  this  meeting,  from 
M  d.m  to  5  p,m,  on  No\ember  7th,  and 
irom  9  am  to  10:45  am   and  12  p.m, 
to  1:15  p.m   on  \o\  .<niti"i  hi h.  will  be 
( losed 

The  (losed  jiorlions  of  these  meetings 
lire  foi  ihi'  [Mirposr  of  f^anel  review. 
ilis(,iis-ioii,  fv aiiiation.  and 
recommend.itioii  on  appla  .tt;-:;-  tor 
financial  asMst.uK  e  unilei  tho  \<ilional 


Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
22,  2001,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c){4)(6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory'  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panels  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
!  :i  i   ument  for  the  Arts,  1100 
i'eiuisvlvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts.  Washington, 
DC.  20506,  or  call  202/682-5691. 

Dated:  October  5,  2001 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Panel  Operations. 

S'ational  Endowment  for  the  Arts 

;FR  Dot    ni-255.15  Filed  10-10-01:  8:45  am] 

BUIING  CODE    '537-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  tor 
Cyt>erintrastructure,  Notice  of  Meeting 

In  accordance  witti  ttie  Federal 
Advisory  Committee  Act  (Pub,  L,  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
me<?ting: 

Same:  Advisor\'  Ctimmillee  for 
Cvberinfraslructure  (•19719). 

[)ale/rime:  OcUtU'T  17,  2001,  2  PM-5  PM 
EUT. 

Place:  Room  130,  Nalitiital  S<:ienc«» 
Foundation.  4201  Wilson  Boulevard, 
.Arlington.  VA. 

Type  of  Meetinfi:  ()pnn  Tt'lw oiifcrerue 
Mewling.  Persons  wishing  to  iillend  the 
meeting  at  NSF  should  contm  t  Ki<  hard 
HilderhraiiHl  to  arrangr  for  a  visitor's  |ias>. 

Contact  Person;  l)i.  Ki(  hard  Hildfrhramlt, 
Program  Dir»«:lor.  l)i\ision  ot  Advaiict'il 
Computational  Infrastructure  and  Kest^ari  h, 
Suite  1 122,  National  ,S(  it^ni.c  FounHalion. 
4201  Wilson  Boulevard,  Arlington,  V.\ 
22230.  Tel:  (703)  292-7093,  e-mail: 
rbilderb@nsf.go\. 

Purpose  of  Meeting:  To  develop  a  plan  lor 
the  preparation  of  a  ri'porl  to  the  National 
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Science  Foundation  r:oncerning  the  broad 
topic  nf  advanred  cvberinfrastructure  and  th-- 
evaluation  of  the  existing  Partnerships  for 
.Advanced  Computational  Infrastructure. 

Asenda  Tentative, 

Report  on  rfl>»vant  developments  since  last 
meeting. 

Report  ^nd  discussion  from  each  sub- 
1  ommittee 

Technology — Functions 

Needs 

f'AG  evaluation 

NSF  Issues 

Di.scussion  and  agreement  on  newt  steps 
and  s<  hedule.  I 

Malteis  arising. 

Rpason  for  Late  Notice:  Conflicting 
schedules  of  members  and  the  necessity  to 
proceed. 

UaiedrOctober  4.  2001. 
Susanne  Bolton, 

(  u;;!;.'i.»!  L  Management  Officer. 

IFR  Doc.  01-25452  Filed  10-10-01;  8:45  ami 

BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3101) 

Consideration  of  an  Exemption  From 
Requirements  of  10  CFR  Part  70  for 
PermaFIx  Environmental  Services 

Th*'  l",S.  Nuclear  Ht'uuldtnry 
Commission  (NRC",  nr  the  Clummission) 
is  (.unsidtTins  is.siiancf  nf  nn  Order 
pursurint  to  s^h  tmn  274f  nf  the  Atomic 
Kneru\'  .-\ct  that  u  niild  exempt  PermaFix 
En\  irnnmentdi  ,Ser\  ice-,  iPermaFi.x) 
frnin  certain  NRCi  remilatinns.  I'ermaFix 
requested  this  exemptinn  in  a  letter 
dated  [ulv  2  1.  2001   The  proposed 
►'\fmptmn  would  allow  PermaFix. 
under  specified  coniiitinns.  to  possess 
waste  ( ontainnig  special  nuclear 
material  (.SNM),  in  greater  mass 
fiuantitie>  than  specified  in  10  CFR  part 
no.  at  PerrnaFixs  mixed  waste  (i.e.. 
waste  (  nntainins  both  radioactive  and 
hazardous  constituents)  treatment 
fa(  ilities  located  in  Oak  Ridge  and 
Kinii-tm  Tennessee,  and  C^ainesville, 
Flirnda.  without  obtaining  an  NRC; 
lu  ense  pursuant  to  10  CFR  part  70.  NRC 
issiu'd  a  similar  Order  to  Envirocaro  of 
I 'tab.  Inc  in  Wax  nf  UWM,  and  is 
<  nnsidering  issuing  a  similar  Order  to 
Waste  tiontrul  Specialists.  LLC;.  During 
the  issuance  of  that  Order,  the 
f  Commission  indicated  that  staff  should 
(  onsider  similar  recjuests  from  others 
prior  Hi  exploring  rulemaking  in  this 
area  iSRM-,SEf:Y-98-22f)). 

PerfmaFix  is  licensed  by  the 
Tennessee  [3epHrtmenf  nf  Environment 
and  Conservation.  Division  of 
Radiolo^jical  Health  and  the  Florida 
D»'partm^'nt  of  H^'alth  '"  tnMt  and 


temporarilv  store  low-level  radioactive 
waste.  PermaFix  is  also  licensed  by  the 
Tennessee  Department  of  Environment 
and  Conservation  and  the  Florida 
Department  of  En\  ironraental  Protection 
to  treat  hazardous  waste.  The  hazardous 
waste  actnities  at  the  site  are  not 
subject  to  the  Order  currently  under 
consideration. 

Prior  to  the  issuance  of  the  Order, 
NRC  will  have  made  Findings  required 
by  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  NRC's  regulations.  These 
findings  will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
Environmental  Assessment. 

For  Further  Information  Contact: 
Timothy  E.  Harris,  Environmental  and 
Performance  Assessment  Branch. 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  L'.S.  Nuclear  Regulatory* 
Commission.  Washington.  DC  20555- 
0001.  Telephone:  (301)  415-6613.  Fax.: 
(301)415-5398. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  Seplembfir  2001. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig, 

Chief.  Environmental  and  Performance 
Assessment  Branch.  Division  of  IV'o.sfe 
Management.  Office  of  S'uclear  Material 
Safety  and  Safei^uards. 
IFR  Dor  01-25Sfiq  Filed  10-10-01;  8:45  ami 

BILLING  CODE  7590-0'    P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-338  and  50-339;  Docket 

No,  72-16] 

Virginia  Electric  and  Power  Company 
(VEPCO):  North  Anna  Power  Station. 
Units  1  and  2:  North  Anna  Independent 
Spent  Fuel  Storage  Installation;  Notice 
of  Consideration  of  Approval  of 
Transfer  of  Facility  Operating  and 
Materials  Licenses  and  Conforming 
Amendments,  and  Opportunity  for  a 
Hearing 

rtie  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  and  72.50 
approving  the  transfer  of  Facility 
Operating  Licenses  Nos.  NPF-4  and 
NPF-7.  for  the  North  Anna  Power 
Station  Units  1  and  2:  and  Special 
Nuclear  Material  License  No.  SNM- 
2507  for  the  North  Anna  Independent 
Spent  Fuel  Storage  Installatiim  (ISFSl) 
currently  held  by  VEPCO.  as  owner  and 
licensed  operator.  The  transfer  would  be 
to  Dominion  Generation  t^orporation 
(Dominion  Geneiation).  which. 
following  certain  steps  occurring 
essentially  contemporaneousK.  will  be 


a  subsidiary  of  Dominion  Energy 
Holdings,  Inc.,  which  in  turn  will  be  a 
holding  company  subsidiary  of 
Dominion  Resources,  Inc.  (DRI),  holding 
all  of  DRI's  generation  assets.  DRI  is 
presently  the  parent  of  VEPCO.  The 
Commission  is  further  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer. 

According  to  applications  for 
approval  filed  by  VEPCO.  Dominion 
Cieneration  would  assume  title  to  the 
facility  and  ISFSI  following  approval  of 
the  proposed  license  transfers,  and 
would  be  responsible  for  the  operation. 
maintenance,  and  eventual 
decommissioning  of  the  North  Anna 
Power  -Station  Units  1  and  2  and  ISFSl 
No  physical  changes  to  the  facility  or 
ISFSI  or  operational  changes  are  being 
proposed  in  the  applications 

Tne  proposed  amendments  would 
replace  references  to  \'EPCO  in  the 
licenses  with  references  to  Dominion 
Generation  to  reflect  the  proposed 
transfer 

Pursuant  to  10  CFR  r,().HO  and  72  50. 
no  license  shall  be  transferred,  direr  tl\ 
or  indirectly,  through  transfer  of  control 
of  the  license,  unless  the  Commission 
gives  its  consent  in  writing  The 
Commission  will  appro\(>  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hnld 
the  license,  and  that  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  b\'  the  Commission 
pursuant  thereto. 

Before  issuance  of  the  [iroposed 
c  onforming  license  amendments,  the 
Commission  \vill  have  made  findings 
required  b\'  the  Attmiic;  Energv  Act  of 
19.->4.  as  amended  (the  Act),  and  the 
Commission's  regulations 

As  provided  in  10  CFR  2  l.U.i.  unless 
otherwise  determined  bv  the 
C^ommission  with  regard  to  a  specific 
application,  the  (Commission  has 
determined  that  any  amendment  to  the 
license  nf  a  utilization  fac.ilitv  or  the 
license  of  an  ISFSl  that  does  no  more 
than  conform  the  license  to  reflect  the 
transfer  action  involves,  respectively,  no 
significant  hazards  c:onsideration  or  no 
genuine  issue  as  t(j  whether  the  health 
and  safety  of  the  public  will  be 
significantly  affected.  No  contrary 
determination  has  been  made  with 
respect  to  these  specifit  lir;ense 
amendment  applications   In  light  of  the 
generic  determination  reflected  in  10 
(TR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 
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The  filing  of  requ(>sls  for  hearing  and 
petitions  for  lea\'e  to  intervene,  and 
\vritt"n  comments  with  regnrd  tn  thi' 
license  transfer  applitations.  are 
discussed  below. 

By  October  31.  2001.  anv  [)erson 
whose  interest  ma\'  be  afftHted  l)\  the 
(Commission's  action  on  the  applicatioiiN 
may  request  a  hearing  and.  if  not  the 
applicant,  may  petition  for  lea\e  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  ac;tion  Requests  for  a 
hearing  and  petitions  for  lea\e  to 
inter\'ene  should  be  filed  in  accordance 
with  the  CCommission's  rules  of  practice 
set  forth  in  .Subpart  M.  'Public 
Notification,  Availabilit\  of  Documents 
and  Records.  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications."  of  10  CFR  pari 
2   In  particular,  such  requests  and 
petitions  must  complv  with  the 
requirements  set  forth  in  10  CF"R  2.130t). 
ancJ  should  address  the  considerations 
contained  in  10  CFR  2  I.^Ofifa) 
L'ntimelv  requests  and  petitions  ma\  be 
denied,  as  provided  in  10  CFR 
2.1308(b).  unless  good  cause  for  faihirf 
to  file  on  time  is  established   In 
addition,  an  untimeh  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider   m 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.130H(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  he  served 
upon  Ua\  id  Lewis.  Esq..  counsel  for 
\'FPC()  and  Dominion  (ieneration  at 
Shaw  Pitlman.  2300  N  Street   N\\  . 
Washington,  DC;  20037.  Telephone  202- 
Bfi3-H4/4.  fax  202-«63-8()07.  e-mail 
d(tvi(Jli^\\is^' shawpittnuin  irun  the 
(ieneral  Counsel   I'  S   Nik  lear 
Regulator)'  Commission.  Washington. 
DC.  20555  (e-mail  address  for  filings 
regarding  lie  ense  transfer  cases  onh 
()C,(:LT"\H(:  C'n].  and  the  Set  retarv  oi 
the  Commission.  I'.S.  Nucl(>ar 
Ri'gula'nrv  CJmimission.  Washington. 
DC  20.^) .-1 5-0001.  Attention   Rul. -makings 
and  .-Xdiudications  Staff,  in  ac(  ord.ini  >' 
with  10  CFR  2  1313. 

The  CCommission  will  issue  a  notice  or 
order  granting  or  den\ing  a  hearing 
rt'ciufst  or  intervention  petition, 
designating  the  issues  for  an\  hearing 
that  will  be  held  and  designating  the 
Pn'siding  Officer  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  th"  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  interscne.  b\ 
N'o\'ember  13,  2001.  [persons  ma\  submit 
written  comments  regarding  the  license 
transfer  applications,  as  provided  for  iri 
10  CFR  2.1305  The  Commission  will 
consider  and.  if  appropriate,  respond  to 


these  comments.  Init  mh  h  comments 
will  not  otherwise  (  nnstitute  part  of  the 
del  isional  re( ord   ( .oitiments  should  be 
submitted  to  the  Secretarv.  U.S.  Nuclear 
Reeiilatorv  Commission.  Washington. 
I)(    20555-0001.  Attention:  Rulemakings 
and  Adiudications  Staff,  and  should  cite 
the  public  atinn  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  applications  dated  June 
7.  2001.  and  luh  2.  2001.  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  Ntjrth.  11555  Rockville  Pike 
(first  floori.  Roc  kvill(>,  Mar^'land. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agenc :vwide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC;  Web  site,  http:// 
\\^^'\^•.n^c.gov/ADA^^S/i^dex.html  If  vou 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC:  Public  Document  Room  (PDR) 
Referenc  e  staff  at  1-800-397-4209.  301- 
4 15-4737  or  by  email  to  pdi^nrc  gov. 

Dated  at  Rockville.  MarvlancJ  this  4th  day 
of  October  2001. 

For  the  N'm  U-ar  Rf'B'iJatory  Commission. 
Stephen  R.  Monarque. 
Project  ManogtT.  Project  Directomtp  II. 
St'ction  ] .  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Dot..  01-25566  Filed  10-10-01;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-280  and  50-281; 
Docket  No.  72-2] 

Virginia  Electric  and  Power  Company 
(VEPCO):  Surry  Power  Station.  Units  1 
and  2:  Surry  Independent  Spent  Fuel 
Storage  Installation:  Notice  of 
Consideration  of  Approval  of  Transfer: 
of  Facility  Operating  and  Materials 
Licenses  and  Conforming 
Amendments,  and  Opportunity  for  a 
Hearing 

The  U,vS,  Nuclear  Regulator^' 
( .<  immission  (the  Commission)  is 
c  (iiisidering  the  issuance  of  an  order 
undi'r  10  CFR  50.80  and  72.50 
.tpprin  ine  the  transfer  of  Facility 
(ijieraling  Licenses  Nos.  DPR-32  and 
DPR  3  7  for  the  Surr>-  Power  Station 
I'nits  1  and  2:  and  Special  Nuclear 
Material  License  \n   S\M-2501  for  the 
Surry  Independent  .spent  Fuel  Storage 
installation  (ISFSl)  c  urrentlv  held  by 
V'EPCf),  as  owner  and  licensed  operator. 


The  transfer  would  be  to  Dominion 
Generation  Corporation  (Dominion 
Generation),  which,  following  certain 
steps  occurring  essentially 
contemporaneously,  will  be  a  subsidiarv 
of  Dominion  Energy  Holdings,  Inc., 
which  in  turn  will  be  a  holding 
company  subsidiary  of  Dominion 
Resources,  Inc.  (DRl),  holding  all  of 
DRI's  generation  assets.  DRI  is  presentlv 
the  parent  of  VEPCO.  The  Commission 
is  further  considering  amending  the 
licenses  for  administrative  purposes  to 
reflect  the  proposed  transfer. 

According  to  applications  for 
approval  filed  by  VEPCO,  Dominion 
Generation  would  assume  title  to  the 
facility  and  ISFSI  following  approval  of 
the  proposed  license  transfers,  and 
would  be  responsible  for  the  operation, 
maintenance,  and  eventual 
decommissioning  of  the  Surrv  Power 
Station  Units  1  and  2  and  ISFSI,  No 
physical  changes  to  the  facility  or  ISFSI 
or  operational  changes  are  being 
proposed  in  the  application. 

The  proposed  amendments  would 
replace  references  to  VEPCO  in  the 
licenses  with  references  to  Dominion 
Generation  to  reflect  the  proposed 
transfer. 

Pursuant  to  10  CFR  50,80  and  72  50, 
no  license  shall  be  transferred,  directly 
or  indirectly,  through  transfer  of  control 
of  the  license,  unless  the  Commission 
gives  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualifled  to  hold 
the  license,  and  that  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  C.ommission 
pursuant  thereto. 

Before  issuance  of  the  propo.sed 
conforming  license  amendments,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
(Commissions  regulations. 

As  provided  in  10  CFR  2,1315.  unless 
otherwise  determined  by  the 
Commission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  or  the 
license  of  an  ISFSI  that  does  no  more 
than  conform  the  license  to  reflect  the 
transfer  action  involves,  respectivelv.  no 
significant  hazards  consideration  or  no 
genuine  issue  as  to  whether  the  health 
and  safety  of  the  public  will  be 
significantly  affected.  No  contrary 
determination  has  been  made  with 
respect  to  liicse  specific  license 
amendment  applications.  In  light  of  tlje 
generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
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respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50  91 

The  filing  of  requests  for  hearing  anii 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  applications,  are 
discussed  below. 

Bv  October  31,  2001,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  applications 
mav  request  a  hearing  and.  if  not  the 
applicant,  may  petition  for  l^ave  to 
intervene  m  a  hearing  proceeding  or.  the 
Commissions  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  he  filed  in  accordance 
with  the  Commission  s  rules  of  practice 
set  forth  in  Subpart  M.  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  rnmph'  with  the 
requirements  set  forth  iti  10  CFR  J  1  U16, 
and  shfjuid  rtddres,s  the  considerations 
contained  in  10  CFR  2  1308(a). 
L'ntimelv  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2  13081b).  unless  snnd  cause  for  failure 
til  file  on  time  is  established.  In 
addition,  an  untimel\-  request  or 
pt'tition  should  address  the  factnrs  that 
the  Commission  will  alsn  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  U)  CFR 
2,1308(b)(lH2i 

Requests  for  a  hearing  ami  petitions 
fur  leave  to  intervene  should  be  ser\'ed 
upon  David  Lewis,  Esq..  counsel  for 
V'EPCd  and  Dominion  fT»'ner.4ti(m  at 
.Shaw  Pitfman,  2,i()0  N  -^tr.  »'t.  N\V,, 
Wa.shingion,  DC  20037  Telephone  202- 
663-84  74,  fax  202-66  3-8007,  e-mail 
daviii     h'uisishawpittman.com:  the 
Cieneral  f'ounsel.  l'  .S   NucUmt 
Reyulatorv  fiommissKm,  Washington, 
DC  20555  (e-mail  address  for  filings 
regdrdinu  license  transfer  cases  onlv: 
(KX'.LTa.\R(^ii()\  I.  and  the  Secretary  of 
the  Commission,  L'  S.  .Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-O001,  Attention;  Rulemakings 
and  .\d|udications  Staff,  in  accordance 
with  10  CFR  2.1313 

The  Ojmmission  will  issue  a  notice  or 
order  granting  or  donving  a  hearing 
request  or  inter\entirin  petition, 
designating  the  issues  for  anv  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Registpr  and  served  on  the  parti;'s  to  the 
hearing 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  bv 
November  13.  2001.  persons  mav  submit 


written  comments  regarding  the  license 
transfer  applications,  as  provided  for  in 
10  CFR  2  1305.  The  Commission  will 
consider  and.  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulaton,  Commission,  Washington. 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publu  ation  date  and  jjage  number  of 
this  Federal  Register  notice 

For  further  details  with  respect  to  this 
action,  see  the  applications  dated  lune 
7,  2001.  and  luly  2.  2001,  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Flectronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
wxx'w.nrc.gov/ADAMS/ index  html.  If  you 
do  not  have  access  to  AD,\MS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland  this  4th  dav 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison.  Sr., 
Projfct  ManamT.  Project  Directorate  11, 
Section  1.  Division  of  Licensing  Project 
Manager.  Office  of  Suchar  Reactor 
Regulation. 
IFK  Dot    Ol--J-).ir,7  Filtni  10-10-01:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-^00] 

Carolina  Power  &  Light  Company; 
Shearon  Harris  Nuclear  Power  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclejr  Regulatrin,' 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  ^  50.90  for  Facility  Operating 
License  No.  N'PF-(>3.  issued  to  Carolina 
Power  and  Light  Company  (CP&L,  the 
licensee)  for  operation  of  the  Shearon 
Harris  Nuclear  Power  Station,  Unit  1 
iHNP),  located  in  Wake  and  Chatham 
Counties,  North  Carolina.  As  required 
bv  10  CFR  51  21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
CP&L  to  increase  the  maximum  reactor 
core  power  level  from  2775  megawatts 
thermal  (MWt)  to  2900  MWt,  which  is 
an  increase  of  4,5  percent  of  rated  core 
thermal  power  for  HNP.  The  proposed 
action  is  in  accordance  with  the 
licensee's  application  for  amendment 
dated  October  4.  2000.  and  December 
14,  2000,  as  supplemented  on  March  8, 
March  27,  April  26,  May  14,  May  18. 
lune  4,  June  11,  June  26,  June  29,  July 
3.  July  16(2  letters),  July  17,  August 'l  7, 
and  September  20.  2001,  to  revise  HNP 
Facility  Operating  License  and 
Technical  Specifications  to  support 
steam  generator  replacement  and  to 
allow  operation  at  an  uprated  reactor 
core  power  level  of  2900  MWt. 

Thp  Need  for  the  Proposed  Action 

The  proposed  action  permits  an 
increase  in  the  licensed  core  thermal 
power  from  2775  MWt  to  2900  MWt  for 
HNP  and  provides  the  fle.xibility  to 
increase  the  potential  electrical  output 
of  HNP. 

Environmental  Impacts  of  the  Proposed 
Action 

CP&L  has  submitted  an  environmental 
evaluation  supporting  the  propo?;ed 
power  uprate  and  provided  a  summary 
of  its  ccmclusions  concerning  the 
radiological  and  non-radiological 
environmental  impacts  of  the  proposed 
action. 

Radiological  Em  irnnmental  Assessment 

Radwaste  Systems 

The  reactor  coolant  contains  activated 
corrosion  products,  which  are  the  result 
of  metallic  materials  ents^ring  the  water 
and  being  activated  in  the  reactor 
region.  L'nder  pouer  uprate  conditions, 
the  feedwater  flow  increases  with  power 
and  the  activation  rate  in  the  reactor 
region  increases  with  power.  The  net 
result-may  be  an  increase  in  the 
activated  corrosion  product  production. 
However,  the  evaluation  has  shown  that 
the  power  uprate  will  not  cause  a 
significant  change  in  the  types  or  a 
significant  increase  in  the  amounts  of 
any  radiological  effluent  that  may  be 
released  offsite. 

Non-condensible  radioactive  gas  from 
the  main  condenser,  along  with  air  in- 
leakage,  normally  contains  activation 
gases  (principally  N-16,  t>-19  and  N- 
13)  and  fission  product  radioactive 
noble  gases.  This  is  the  major  source  of 
radioactive  gas  (greater  than  all  other 
sources  combined).  These  non- 
condensible  gases,  along  with  non- 
radioactive air,  are  continuously 
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removed  from  the  main  condensers, 
which  discharge  into  the  offgas  system. 
The  changes  in  gaseous  effluents  are 
small  and  are  well  within  the 
uncertainty  of  the  calculation  of  the 
original  limits  following 
implementation  of  the  power  uprate. 

CP&L  has  concluded  that  there  will  be 
no  significant  change  in  the  level  of 
controls  or  methodology  used  for  the 
processing  of  radioactive  effluents:  or 
handling  of  solid  radioactive  waste  at 
HNP  will  not  be  impacted  by  operation 
at  uprated  power  conditions,  and  the 
slight  increase  in  effluents  discharged 
would  continue  to  meet  the 
requirements  of  10  CFR  part  20  and  10 
CFTR  part  50,  appendix  I.  Therefore,  the 
power  uprate  will  not  appreciably  affect 
the  ability  to  process  liquid  or  gaseous 
radioactive  effluents  and  there  are  no 
significant  environmental  effects  from 
radiological  releases. 

Dose  Consideration 

CP&L  evaluated  the  potential  effects 
of  power  uprate  conditions  on  the 
radiation  sources  within  the  plant  and 
the  radiation  levels  during  normal  and 
post-accident  conditions.  The  original 
calculations  for  determining  the  normal 
operational  doses  and  radiation 
shielding  requirements  were  verv 
conservative  and  had  additional  margin 
assumed  in  the  calculations.  It  was 
determined  that  these  margins  are 
sufficient  to  accommodate  any  increases 
attributed  to  the  4.5  percent  increase  in 
rated  thermal  power.  The  power  uprate 
has  no  significant  effect  on  plant  normal 
operation  radiation  zones  and  shielding 
requirements.  In  addition,  the  normal 
operation  component  of  the  total 
integrated  dose  used  for  radiological 
equipment  qualification  is  not  affected 
by  the  power  uprate. 

The  power  uprate  does  not  involve 
significant  increases  in  the  offsite  doses 
to  the  public  from  noble  gases,  airborne 
particulates,  iodine,  tritium,  or  liquid 
effluents.  An  upper  bound  analysis  for 
the  potential  impact  of  the  power  uprate 
indicates  that  the  increase  in 
radiological  releases  and  resultant  dose 
impact  is  bounded  by  the  percentage 
increase  in  the  reactor  core  power. 
Therefore,  the  normal  offsite  doses  are 
not  significantly  affected  by  operation  at 
the  uprated  power  level  and  remain 
below  the  limits  of  10  CFR  part  20  and 
10  CFR  part  50,  Appendix  I 

The  uprate  program  included  a 
reanalysis  or  evaluation  of  all  other 
aspects  of  large-break  loss-of-cooiant 
accident  (LBLOCA),  small-break  loss-of- 
coolant  accidents  (SBLOCA),  non-LOCA 
accidents,  and  Nuclear  Steam  Supply 
System  (NSSS)  and  balance-of-plant 
(BOP)  structures,  systems,  and 


components.  Major  NSSS  component.'; 
(e.g.,  reactor  pressure  vessel, 
pressurizer.  reactor  coolant  pumps,  and 
steam  generators);  BOP  components 
(e.g.,  tiu^bine.  generator,  and  condensate 
and  feedwater  pumps):  and  major 
systems  and  sub-systems  (eg,  safety 
injection,  auxiliary  feedwater.  residual 
heat  removal,  electrical  distribution, 
emergency  diesel  generators, 
containment  cooling,  and  the  ultimate 
heat  sink)  have  been  assessed  with 
respect  to  the  bounding  conditions 
expected  for  operation  at  the  uprated 
power  level.  Control  systems  (eg  .  rod 
control,  pressurizer  pressure  and  level, 
turbine  overspeed,  steam  generator 
level,  and  steam  dump)  have  been 
evaluated  for  operation  at  uprated 
power  conditions.  Reactor  trip  and 
Engineered  Safety  Feature  actuation 
setpoints  have  been  assessed  and  no 
needed  changes  were  identified  as  a 
result  of  uprated  power  operations.  The 
results  of  all  of  the  above  analyses  and 
evaluations  have  yielded  acceptable 
results  and  demonstrate  that  all  design 
basis  acceptance  criteria  will  continue 
to  be  met  during  uprated  power 
operations 

For  post-accident  conditions,  the 
existing  post-accident  dose  rate  maps 
are  adequate  for  power  uprate 
conditions,  and  variances  from  e.xisting 
calculated  values  are  insignificant  The 
resulting  radiation  levels  were 
determined  to  be  within  current 
regulatory  limits,  and  there  would  bp  no 
effect  on  the  plant  equipment,  acce.ss  to 
vital  areas,  or  habitabilitv  of  the  control 
room  envelope  and  the  Technical 
Support  Center  The  licensee  has 
determined  that  access  to  arnas 
requiring  post-accident  occupancy  will 
not  be  significantly  affected  by  the 
power  uprate. 

The  calculated  whole  body  and 
thyroid  doses  at  the  pxclusion  area 
boundary-  that  might  result  from  a 
postulated  design  basis  LOCA  were 
evaluated.  All  offsite  dosps  evaluated  at 
uprated  power  conditions  rpmain  below 
established  regulatory  limits  Therefore, 
the  results  of  the  radiological  analyses 
remain  below  the  10  C;F"R  part  100 
guidelines  and  all  radiok)gic  al  safety 
margins  are  maintained. 

Non-Radiological  En vironmen tal 
Assessment 

The  licensee  re\ievved  the  non- 
radiological  environmental  impact.s  of 
the  power  uprate  based  on  information 
submitted  in  the  Environmnntal  Report 
(ER),  Operating  Licen.se  Stage  (OL).  the 
NRC  Final  Environmpntal  Stalpment 
(FES),  and  the  requirements  of  the 
Environmental  Protection  Plan   Based 
on  this  review,  the  licensee  concluded 


that  the  proposed  power  uprate  has  no 
significant  effpct  on  the  non-radiological 
elements  of  concern  and  the  plant  will 
be  operated  in  an  environmentally 
acceptable  manner  as  established  by  the 
FES  In  addition,  the  licensee  states  that 
existing  Federal   State,  and  local 
regulatory  permits  presently  in  effect 
accommodate  the  power  uprate  without 
modification. 

Effluent  Analysis  and  t\  aluation 

According  to  the  licensee,  the 
proposed  power  uprate  will  result  in 
cooling  tower  duty  rjf  approximately 
4  2E-^08  BTl'  hr  over  the  current 
operating  condition,  with  a 
f  cirresponding  increase  in  evaporation. 
makeup,  and  cooling  tower  blowdown 
temperature  This  heat  duty  includes  a 
(  omponent  from  the  normal  service 
water  system  which  is  not  expected  to 
change  as  a  result  of  the  power  uprate. 
according  to  the  licensee.  However,  the 
increase  in  cooling  tower  duty  from 
h  67E*09  BTU/hr  evaluated  in  the  ER- 
OL  (for  a  single  unit !  is  2.4E+08  BTU/ 
hr  or  3.6  percent 

Cooling  tower  fiowrate  does  not 
I  hange  as  a  result  of  the  power  uprate 
Howp\'er  the  licensee  has  a  concurrent 
project  to  retube  the  main  condenser, 
which  will  result  in  an  iru:rease  in  the 
circulating  water  system  flow  by 
approxirnateK  4  »i(io  i;pm.  Cooling 
tower  drift,  which  is  a  small  fraction 
(0  002%)  of  the  total  cooling  tower 
flow  rate  (cimiiating  water  system  plus 
normal  service  water  system),  will 
increase  slightly  However,  the  impact 
on  the  production  of  cooling  tower  drift 
is  negligible 

The  ,<\er,4t"'  !•  irj'Tature  of  the 
Midline  tiirt 'I  !ii  w  1  iwn  is  predicted  by 
the  licensee  to  increase  bv  0.4T  in  the 
winter  and  0  IT  in  the  summer.  The.se 
\  alues  are  based  on  the  average  January 
and  )ul\  wet  bulb  temperatures 
presented  in  the  ER-OL  Table  3.4.2-2. 

CP&Ls  original  analyses  predicted  the 
mixing  zone  for  the  cooling  tower 
blowdown  to  be  120  acres  in  the  winter 
and  20  acres  in  the  summer.  The  FES 
(Section  5.3  1  2  1)  concluded  that 
CP&L's  original  analysis  conducted 
under  extreme  temperature  conditions 
was  conservative  and  protective  of 
water  qualify  standards.  The  analyses 
were  done  assuming  two  units  in 
operation  The  FES  reported 
independent  analyses  that  predicted 
that  the  mixing  zone  would  remain  less 
than  0.7  acres  under  all  conditions. 

The  additional  ht^at  load  to  the  Harris 
Lake  asso(  lated  with  the  power  uprate 
of  a  single  unit  does  not  significantly 
impact  the  conclusions  of  the  FES 
relati\  e  to  the  thermal  impact,  according 
til  the  licensee.  The  minimal  increase  in 
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blowdown  temperature  associated  with 
the  power  uprate  is  conservative  and 
protective  of  water  qiiahtv  standards.  As 
discussed  in  the  FES.  adequate  mixins 
occurs  such  that  the  size  of  the  therm.il 
plume  is  acceptably  small  This  remains 
valid  in  view  of  the  fact  that  the  original 
analyses  were  done  assuming  two  units 
in  operation. 

The  licensee  had  the  thermal  impai  t 
associated  with  the  power  uprate 
evaluated  relative  to  the  HNT  National 
Pollutant  Discharge  Elimination  Svstem 
(NTDES)  permit.  North  rarolina 
Department  of  Environment.  Health, 
and  Natural  Resources  issued  NPDES 
Permit  No  NCn03958R  to  HNP.  The 
permit  was  last  renewed  on  lulv  .31. 
1996  The  NPDES  permit  specifics  h 
mi.xing  zone  of  an  area  no  greater  than 
200  acres  The  original  NPDES  permit 
contained  a  requirement  to  monitor  the 
cooling  tower  blowdown  to  ensure 
compliance  with  the  requirements  of  the 
mixing  zone  However,  the  monitoring 
results  subsequentlv  led  to  the  deletion 
of  the  requirement  blowdown 
temperature  in  the  NPDES.  In  view  of 
the  conser\atism  in  the  original  CP&L 
analvses.  the  deletion  of  \  'nit  2,  and  the 
small  c;hange  in  cooling  towf-r 
biowfjown  temperature,  the  licensee 
states  that  there  will  be  no  difficulty  in 
meeting  the  200  acre  limitation  on  the 
size  of  the  mixing  zone 

The  amount  of  water  required  to  make 
up  for  forced  evaporation  from  the 
cooling  tower  is  expected  to  increase. 
The  ER-<3L  predicted  the  annual 
average,  forced  evaporation  at  a  power 
level  n{  lOQ-'o  to  be  22.1  cubic  feet  per 
second  (cfs)  The  revised  comparable 
value  for  the  power  uprate  is  22  8  cfs. 
The  increase  in  the  a\erage  forced 
evaporation  loss  is  0.7  cfs  assuming 
95%  capacity  factor  and  annual  average 
meteorology  according  to  the  licensee. 

The  increase  (0  7  cfs  I  is  small  relative 
to  the  total  water  demand  from  the 
operation  of  Unit  1  and  the  flow 
available  from  the  inputs  to  the  main 
reservoir  The  total  water  consumption 
of  32.2  cfs  includes  forced  evaporation 
(assuming  a  capacity  factor  of  95%), 
natural  evaporation  from  the  reservoirs, 
seepage,  and  miscellaneous  plant 
consumption  The  total  inputs  to  the 
main  resen'oir  averages  67  6  cfs  Thr 
licensee  states  that  there  is  no 
significant  impac:t  on  the  main  reservoir 

With  regard  to  downstream  water 
uses,  the  change  is  small  compared  to 
the  total  Cape  Fear  River  flow 
(downstream  of  the  main  dam)  of  3,125 
cfs  The  NRC.  in  FES  Section  5,3.2.1 
stated,     •    *    *  loss  than  1 '^,  of  the 
average  flow  of  the  Cap*'  Fear  River 
(3,125  cfs)  will  be  used  bv  the  plant. 
Thus,  the  stafr>  concUision  in  the 


RFES-CT  that  the  consumptive  water 
use  bv  a  four-unit  plant  would  not 
adversely  affect  other  dovN-nstream  water 
users  is  valid  for  a  two  unit  plant,"  The 
revised  water  consumption  by  HNP  is 
approximately  1.03%  of  the  average 
Cape  Fear  River  flow. 

Noise  Evaluation 

The  noise  effects  due  to  operation  of 
HNP  at  uprated  power  conditions  were 
reviewed.  No  increase  in  noise  from  the 
turbine  or  reactor  building  will  result 
due  to  uprated  power  operatujus.  In 
addition,  the  turbine  and  the  reactor 
building  supply  and  exhaust  fans  will 
continue  to  operate  at  current  speeds, 
and  the  associated  noise  levels  will  also 
be  unaffected  by  uprated  power 
operations.  In  summary,  the  overall 
noise  levels  at  HNP  will  nnt  increase 
due  to  the  power  uprate. 

The  non-radiological  enMiimmental 
impacts  related  to  the  proposed  power 
uprate  at  HNP  have  been  reviewed  and 
there  are  no  adverse  impacts  or 
significant  changes  required  to  the 
current  NPDES  Permits  or  other  plant 
administrative  limits.  No  changes  to 
land  use  would  result  and  the  proposed 
action  does  not  involve  any  historic 
sites.  Therefore,  no  new  or  different 
types  of  non-radiological  <^nvironinenta! 
impacts  are  expected. 

Summary 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action 

Accordingly,  the  NR('  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts,  but  would 
reduce  the  operational  flexibility  that 
would  be  afforded  by  the  proposed 
change.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  HNP. 

Agencies  and  Persons  Consulted 

On  October  3,  2001,  the  NRC  .staff 
consulted  with  the  North  Carolina  State 
official,  Mr.  Johnny  fames,  of  the 
Division  of  Radiation  Protection, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirrmment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  October  4.  2000,  and 
December  14,  2000,  as  supplemented  by 
letters  dated  March  8,  March  27,  April 
26,  May  14.  May  18,  June  4.  lune  11, 
June  26.  June  29.  July  3,  July  16  (2 
letters).  July  17,  August  17,  and 
September  20.  2001,  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
TA-ww. nrc.gov  (the  Public  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
or  301-415-^737.  or  by  e-mail  at 
pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  3id  day 
of  October  2001. 
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For  the  NiK.lear  Kt^ulatorv  Commission 
Richard  P.  Correia, 

Chirl  Section  2.  Project  Directorate  11. 
f)ivisii)n  of  Licensing  Project  Management. 
Office  of  \'uclear  Rear  tor  Hegulation. 
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BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346] 

FirstEnergy  Nuclear  Operating 
Company,  FENOC;  Davis-Besse 
Nuclear  Power  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Reguidtorv 
Commission  (NRC)  is  c:onsidering 
issuance  of  an  amendment  to  Facility 
Operating  License  No  NPF-.3  issued  to 
FirstEnerg\'  Nuclear  Operating 
Companv.  (FENOd.  or  the  licensee),  for 
operation  of  Davis-Besse  Nuclear  Power 
Plant  (DBNPS).  located  in  Oak  Harbor, 
Ohio  As  required  bv  10  CFR  ,t1  21,  the 
NRfl  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact 

Environmental  Assessment 

Identification  oj  the  Proposed  .At  tmn 

The  proposed  action  would  im  rease 
the  number  of  fuel  assemblies  that  can 
be  stored  in  the  DBNPS  spent  fuel  pool 
(SEP)  from  735  fuel  assemblies  to  1,624 
fuel  assemblies,  an  increase  of  889  fuel 
assemblies.  In  addition,  the  new  spent 
fuel  storage  racks  will  use  Boral  a-  the 
neutron  absorber  material. 

The  proposed  action  is  in  accordance 
with  the  licensees  applif;ation  for 
amendment  dated  December  2,  2000 

The  .\eed  for  the  Proposed  .Action 

DBNPS  is  a  pressurized  water  reactor 
which  commenced  commercial 
operation  in  1974  and  its  current 
operating  license  will  expire  in  April 
22.  2017.  DBNPS  was  originallv 
designed  to  accommodate  733  spent  fuel 
assemblies. 

DBNPS  began  operating  Clyde  12 
(May  1998)  with  insufficient  storage 
c  apacity  in  the  SEP  to  fully  offload  the 
entire  reactor  core  (177  fuel  assemblies) 
Since  a  full  core  offload  into  the  SEP 
was  required  for  the  performance  of  the 
10-year  inservice  inspection  activities 
during  the  spring  2000  Twelfth 
Refueling  Outage.  DBNPS  submitted 
License  Amendment  Recjuest  98-007  on 
May  21.  1999.  to  allow  the  use  of  >pent 
fuel  racks  in  the  cask  pit  area  adjat  ent 
to  the  SEP  to  perform  the  10-year 
inservice  inspection  activities  the  NRC! 


staff  appro\ed  this  ac  ti\itv  on  February 
29.  2000. 

The  purpose  of  this  current  license 
amendment  request  is  to  provide  the 
necessary  revisions  to  the  DBNPS 
technical  specifications  (TSs)  to  reflect 
an  increase  in  SFP  storage  capability 
from  the  current  capacity  of  735  fuel 
assemblies  to  a  new  capacity  of  1,624 
fuel  assemblies.  To  provide  additional 
temporary  storage  of  fuel  assemblies  to 
support  a  complete  re-racking  of  the 
SEP.  the  lu  ensee  also  requested 
approval  for  up  to  90  transfer  pit  storage 
locations  The  transfer  pit  storage  rack 
will  be  relocated  intii  the  SFP  as  part  of 
the  ( ompletion  of  the  re-racking  project. 
The  resulting  SFP  fuel  storage  capacity 
will  be  sufficient  to  meet  the  storage 
needs  through  the  current  expiration 
date  of  the  DBNPS  operating  license 
(April  22.  2017). 

Envtrnnnieiitiil  Impacts  of  the  Proposed 

.Ai  tion 

Radi(ja(  ti\  p  Wastes 

DBNPS  Uses  waste  treatment  systems 
designed  to  collet  t  and  process  gaseous, 
liquid,  and  solid  wast''  that  might 
contain  radioac  tive  material.  These 
radioacti\i'  waste  treatment  systems 
were  evaluated  in  the  Final 
Environmental  Statement  (FES)  dated 
October  1975  {NLIREG  75/097).  The 
proposed  SFP  expansion  will  not 
ln\  (live  aii\  (  hange  in  the  waste 
treatment  -\  stems  described  in  the  FES. 

Radioai  ti\e  Material  Released  Into  the 

.•\tmospher'' 

The  expanded  fuel  storage  capacity 

obtained  b\  in>lalling  new  fuel  racks  is 
not  expected  to  affect  the  release  of 
radioactive  gases  from  the  SFP.  Gaseous 
fission  products  such  as  Krypton-85  and 
h)dine-131  are  produced  by  the  fuel  in 
the  core  dining  reactor  operation.  A 
small  pert  entage  of  these  fission  gases 
are  released  to  the  reactor  coolant  from 
the  small  number  of  fuel  assemblies 
which  are  expected  to  develop  leaks 
during  reactor  operation.  During 
refueling  operations,  soni*'  of  these 
fission  products  enter  the  sf'l'  and  are 
subsequently  released  into  the  air  of  the 
spent  fuel  building  (iaseous  releases 
from  the  fuel  storage  area  are  combined 
with  other  plant  exhausts   If  r.uii  ^ 
iodine  levels  become  too  hiijh   '',•   .lir 
c:an  bt>  diverted  to  chan  M.il  till,  r^  t'.i  the 
removal  of  radio-iodmi'  b''i^iri'  ruluaM^  to 
the  environment    Nornicilix    'he 
radioactive  gas  i  ontrihiitimi  troin  the 
fuel  storage  area  is  negligiiilr  i  ompared 
to  the  gaseous  reliMsi  ,  from  other  areas 
of  the  plant.  Suk  c  tli.'  frequency  of 
refueling  (and  therefore  the  number  of 
freshlv  off  loadi'il  spt-nt  tuel  assemblies 


stored  in  the  SFP  at  any  one  time)  will 
not  increase,  there  will  be  a  negligible 
increase  in  the  amounts  of  these  types 
of  fission  products  released  to  the 
atmosphere  as  a  result  of  the  increased 
SFP  fuel  storage  capacity- 
Tritium  gases  contained  in  the  SFP 
are  produced  from  two  sources.  The  first 
source  is  the  tritium  from  the  reactor 
coolant  system  (RCS).  which  is  a  result 
of  neutron  capture  in  the  reactor  core  by 
'"B.  This  tritium  can  only  enter  the 
spent  fuel  pool  during  refueling  outages 
when  the  SFP  and  the  RCS  are 
interconnected.  Since  the  proposed 
amendment  does  not  increase  the 
frequency  of  refueling  outages,  this 
source  of  tritium  does  not  change.  The 
second  source  of  tritium  is  a  result  of 
neutron  capture  by  '"B  in  the  SFP  water. 
The  decay  neutron  flux  from  the  old 
fuel  in  the  SFP  is  considerably  smaller 
than  the  neutron  flux  in  the  core  of  an 
operating  reactor  Due  to  the  small 
neutron  flux  associated  with  the  fuel  to 
be  stored  in  the  new  racks,  the  affect  on 
tritium  production  will  be  insignificant. 
Therefore,  the  release  of  tritium  from 
the  storage  of  additional  spent  fuel 
assemblies  in  the  transfer  canal  will  be 
insignificant. 

In  addition,  the  plant  radiological 
effluent  TSs.  which  are  not  being 
changed  by  this  action,  restrict  the  total 
releases  of  gaseous  activity  from  the 
plant  (including  the  SFP).' 

Solid  Radioactive  Wastes 

Independent  of  the  proposed 
modification,  the  concentration  of 
radionuclides  in  the  SFP  is  controlled 
by  the  filters  and  demineralizer  ol  the 
SFP  purification  system  as  well  as  by 
the  decay  of  short-lived  isotopes.  Spent 
resins  are  generated  by  the  processing  of 
SFP  water  through  the  SFP  purification 
system.  Both  spent  resins  and  filters  are 
disposed  of  as  solid  radioactive  waste. 
The  spent  fuel  pool  cooling  and  cleanup 
system  currently  generates 
approximately  50  cubic  feet  of  solid 
radioactive  waste  annually.  Re-racking 
activities  may  result  in  a  one-time 
shortening  of  the  resin  change-out 
interval  or  an  increase  in  filter  usage, 
however,  the  long-term  normal  resin 
and  filter  replacement  frequency  is  not 
expected  to  be  significantly  affected  by 
the  additional  number  of  fuel 
assemblies  in  storage. 

There  will  be  a  one-lime  increase  in 
solid  waste  generation  due  to  the  need 
to  dispose  of  12  fuel  storage  rack 
modules,  a  module  for  15  failed  fuel 
storage  locations,  and  miscellaneous 
piping  runs  currently  located  in  the  SFP 
that  will  be  replaced  with  the  new  rack 
modules.  However,  this  represents  an 
insignificant  incremental  increase  in  the 
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total  quantity  of  solid  waste  generated 
as  a  result  of  plant  operation. 

In  conclusion,  the  staff  does  not 
expect  that  the  additional  fuel  storage 
capacity  will  result  in  a  •significant 
change  in  the  generation  of  solid 
radwaste  at  DBNPS. 

Liquid  Radioactive  Wastes 

The  number  of  stored  spent  fuel 
assemblies  does  not  affec  t  th*^  release  of 
radioactive  liquids  fmm  the  plant.  The 
contribution  from  the  stored  fuel 
assemblies  of  radioactive'  materials  in 
the  SFP  water  is  insignificant  relative  to 
other  sources  of  activity,  such  as  the 
reactor  coolant  system  The  volume  of 
SFP  water  processed  for  discharge  is 
independent  of  the  quantity  of  stored 
spent  fuel  assemblies  Ther^^ore.  the 
installation  of  the  new  fm^l  racks  is  not 
expected  to  mrrease  th*'  arrumnt  of 
liqu'd  radioactive  wastes  generated  at 
the  DBNPS 

In  addition,  the  plant  radiological 
effluent  TSs.  which  are  not  being 
changed  by  this  action,  restrict  the  total 

releases  of  activity  in  liquids  from  the 
plant 

Radiological  Impact  .Assessment 

During  normal  operatum^.  personnel 
v.-orking  in  the  bjel  storage  area  are 
exposed  to  radiation  from  the  SFP 
Operating  experience  has  shown  that 
area  radiation  dose  rates  originate 
primarily  from  radionuclides  in  the  pool 
water  During  refueling  and  other  fuel 
moN'cment  f)p»^ratinns,  pool  wat»'r 
concentration-;  might  h>'  I'vperted  tn 
increase  somewhat.  Fuel  movement 
operations  as  <i  result  of  rack  installation 
activities  ma\'  marginally  increase  dose 
rates  above  and  around  the  SFP  and 
cask  pit  perimeter.  However,  the  dose 
fields  should  stil!  approximate 
conditions  seen  durini;  iiiTinai 
operating  conditions  Thrrt-tore.  tiie 
staff  does  not  expect  a  significant 
increase  in  airborne  rafiinactivity  as  a 
result  of  the  expandt^d  spent  fuel  storage 
capacity. 

On  the  basis  of  our  review  of  the 
lict-nsees  prr.posal.  the  staff  concludes 
that  the  DBNPS  SFP  expansion  can  be 
perfnrmed  in  a  manner  that  will  ensure 
that  doses  to  w(jrkers  will  h*-  maintained 
as  Itnv  as  is  reasonably  ac  hi"\ab|t'  and 
within  the  limits  of  10  CFR  part  20. The 
upcoming  SFP  rack  installation  will 
follow  detailed  procedures  prepared 
with  full  con>iidf.'ration  of  as  low  as 
reasonably  achievable  principles. 
Personnel  doses,  including  diving 
operations,  is  estimated  to  be  no  greater 
than  12  person-r^m 


Accident  Considerations 

The  licensee  evaluated  criticality 
safety  calculations  for  normal 
conditions,  criticality  safety  calculations 
for  accident  conditions,  long-term 
reactivity  changes,  cak  ulation  of  the 
transient  decay  heat  load  in  the  SFP, 
calculation  of  the  resulting  maximum 
SFP  bulk  temperature,  calculation  of  the 
time-to-boil  after  a  loss  of  forced  cooling 
or  makeup  water  capability,  rack 
seismic/structural  evaluations,  rack 
fatigue  analysis,  SFP  structural 
evaluation,  bearing  pa<l  analysis  and 
liner  integrity  analysis,  shallow  drop 
event,  deep  drop  event,  and  object  drop 
event. 

The  proposed  expansion  of  the  SFP 
will  not  affect  any  of  the  assumptions  or 
inputs  used  in  evaluating  the  dose 
consequences  of  a  fuel  handling 
accident  and  therefore  will  not  result  in 
an  increase  in  the  doses  from  a 
postulated  fuel  handling  accident 

In  summary,  the  Commission  has 
completed  its  evaluation  of  the 
proposed  action  and  concludes  that 
there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposed  action 

Tne  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure  Therefore,  theie  are  no 
significant  radiological  environmental 
impacts  associated  w  ith  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  environmental  impacts,  the 
proposed  action  doe^,  not  involve  any 
historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
.  other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
impacts  associated  with  the  proposed 
action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  signifii  ant 
environmental  impacts  associated  with 
the  proposed  action. 

Environmental  Imparts  of  the 
Alternatives  to  the  Proposed  Action 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioacti\e  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repositor.  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010.  at  the  earliest. 
To  date,  no  locatmn  has  been  identified 


and  an  interim  federal  storage  facility 
has  yet  to  be  identified  in  advance  of  a 
decision  on  a  permanent  repository. 
Therefore,  shipping  the  spent  fuel  to  the 
DOE  repository  is  not  considered  an 
alternative  to  increased  onsite  fuel 
storage  capacity  at  this  time. 

Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  from 
DBNPS  is  not  a  viable  alternative  since 
there  are  no  operating  commercial 
reprocessing  facilities  in  the  United 
States.  Therefore,  spent  fuel  would  have 
to  be  shipped  to  an  overseas  facility  for 
reprocessing,  However,  this  approach 
has  never  been  used  and  it  would 
require  approval  by  the  Department  of 
State  as  well  as  other  entities. 
Additionally,  the  cost  of  spent  fuel 
reprocessing  is  not  offset  bv  the  salvage 
value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 
Therefore,  the  shipping  of  spent  fuel 
overseas  and  the  increased  cost  of 
reprocessing,  do  not  provide  a  viable 
alternative. 

Shipping  the  Fuel  Offsite  to  Another 
Utility  or  Another  FENOC  Site 

The  shipment  of  fuel  to  another  utility 
or  transferring  fuel  to  another  of  the 
licensee's  facilities  would  provide  short- 
term  relief  from  the  problems  at  DBNPS. 
The  Nuclear  Waste  Policy  Act  of  1982, 
Subtitle  B,  Section  1.31(a)(1),  however, 
clearly  places  the  responsibility  for  the 
interim  storage  of  spent  fuel  with  each 
owner  or  operator  of  a  nuclear  plant. 
The  SFPs  at  tie  other  reactor  sites  were 
designed  with  capacity  to  accommodate 
spent  fuel  from  those  particular  sites. 
Therefore,  transferring  spent  fuel  from 
DBNPS  to  other  sites  would  create 
storage  capacity  problems  at  those 
locations.  The  shipment  of  spent  fuel  to 
another  site  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  radiation  exposure,  as  well 
as  the  fact  that  no  additional  storage 
capacity  would  be  created. 

Alternatives  Creating  Additional  Storage 
Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  modular  vault  dry  storage,  and 
constructing  a  new  pool.  Rod 
consolidation  involves  disassembling 
the  spent  fuel  assemblies  and  storing  the 
fuel  rods  from  two  or  more  assemblies 
into  a  stainless  steel  canister  that  can  be 
stored  in  the  spent  fuel  racks.  Industr>' 
experience  with  rod  consolidation  is 
currently  limited,  primarily  due  to 
concerns  for  potential  gap  activity 
release  due  to  rod  breakage,  the 
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potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off.  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations. 

Dry  cask  storage  is  a  method  of 
transferring  spent  fuel  after  storage  in 
the  pool  for  several  years,  to  high 
capacity  casks  with  passive  heat 
dissipation  features.  After  loading,  the 
casks  are  stored  outdoors  on  a 
seismically  qualified  concrete  pad.  The 
licensee  has  previously  implemented 
dry  cask  storage  onsite  using  the 
NUHOMS  svstem.  in  accordance  with 
10  CFR  72.214.  Certificate  Number 
1004.  However,  changes  within  the  dry 
spent  fuel  storage  industry  have  caused 
cost  increases.  The  contracted  supplier 
of  the  NUHOMS  system  voluntarily 
stopped  fabrication  activities  and  was 
unable  to  provide  additional  storage 
systems  within  a  schedule  acceptable  to 
the  licensee  Further  use  of  this 
technology  was  re-evaluated  by  the 
licensee  and  determined  not  to  be  the 
best  choice  for  future  storage  expansion 
at  DBNPS. 

Vault  storage  consists  of  storing  spent 
fuel  in  shielded  stainless  steel  cylinders 
in  a  horizontal  configuration  in  a 
reinforced  concrete  vault.  The  concrete 
vault  provides  missile  and  earthquake 
protection  and  radiation  shielding 
Concerns  for  vault  dr\'  storage  include 
security,  land  consumption,  eventual 
decommissioning  of  th^  now  vault,  the 
potential  for  fuel  or  clad  rupture  due  to 
high  temperatures,  and  high  cost 

The  alternative  of  constructing  and 
licensing  new  spent  fuel  pools  is  not 
practical  for  DBNP.S  because  such  an 
effort  would  require  years  to  complete 
and  would  be  an  expensive  alternativ  e 

The  alternative  technologies  that 
could  create  additional  storage  capai  itv 
involve  additional  fuel  handling  with  an 
attendant  opportunity  for  a  fuel 
handling  accident,  involve  higher 
cumulative  dose  to  workers  affecting  the 
fuel  transfers,  require  additional 
security  measures  that  are  significantly 
more  expensi\e,  and  would  not  result  in 
a  significant  impnn'ement  in 
environmental  impacts  compared  to  the 
proposed  reracking  modifications 
Therefore,  the  alternatixe  technologies, 
the  increased  risk  to  workers  and 
security,  and  the  increased  costs  of 
these  measures,  do  not  provide  a  \  iable 
alternative. 

Reduction  of  Spent  Fuel  Generation 

Generally,  improved  u.sage  of  the  tuel 
and/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  SFPs  and.  thus,  increase  the 


amount  of  time  before  the  maximum 
storage  capacities  of  the  SFPs  are 
reached. However,  operating  the  plant  .n 
a  reduced  power  level  would  not  make 
effecti\e  use  of  available  resources  and 
would  cause  unnecessan'  economic 
hardship  on  the  licensee  and  its 
customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  hv 
increasing  burnup  further  or  reducing 
power  is  not  considered  a  practical 
alternative 

The  \'o-Action  Alternativp 

Also,  the  NRC  staff  con.sidered  denial 
of  the  proposed  action  ii  e  .  the  "no- 
action"  alternative)  Denial  of  th^' 
application  would  result  in  no 
significant  change  in  current 
environmental  imparts  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  a(  tions  are 
similar 

Alternative  i'se  at  Hesnurr'es 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirrmmental 
Statements  for  DBNPS 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  .■August  M).  2U01.  the  NRC  staff 
consulted  with  Ohio  State  official,  Carol 
O'Claire.  Chief.  Radiological  Branch, 
Ohio  Emergency  Management  Agencv. 
regarding  the  environmental  impact  of 
the  proposed  action  The  State  official 
had  no  comments 

Finding  of  No  SigniBcant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC^  concludes  that  the 
proposed  action  will  not  ha\e  a 
significant  effec  t  on  thr  quality  of  the 
human  environment   .Ai  c urdingly.  the 
NRC  has  deternunetf  not  to  prepare  an 
environmental  impact  statement  for  the 
propcjsed  action 

For  further  detaiK  \\  itti  respect  to  the 
proposed  ac:tion.  see  the  licensee's  letter 
dated  December  2.  2000.  Documents 
ma\  be  examinivl,  and/or  copied  for  a 
fee,  at  the  NRCs  Public  Doc  ument 
Room  (PDR),  located  at  One  White  Flint 
North,  n.S55  Kockville  i'ike  (first  floor), 
Roi  k\  iili'.  Marvland   F'uhlicly  available 
re(  ords  will  be  ace csvibl*'  electronically 
from  the  ADAMS  Public  Library 
( (imponent  on  the  NKC  Web  site. 
http:./^^^^^■^^^■  nn  gov  (the  Public 
Electronic  Rrading  Kooni     if\oudonot 
have  access  to  .XDAMS  nr  il  there  are 
problems  in  ac:cessing  th>-  cine  uments 
located  in  ADAMS  i':n\\,v.  i  th.-  NRC 
PDR  Referent.'  >trifi  ,it  1 -hUO-  1M7-4209. 
or  301^1,5^737.  or  by  e-mail  at 
pdrfJnri  gov 


Dated  at  R(x:kville,  Marvland.  this  4th  day 
of  October  2001 . 

For  the  Nuclear  Regulatory  Commission. 
Anthony  Mendiola. 

Sf'ction  ChiPl.  Section  2.  Project  Directorate 
111.  Division  of  Licensing  Protect  Management. 
Office  of  Nuclear  Reactor  Regulation . 
(FR  Doc.  01-25568  Filed  10-10-01:  8:45  am) 
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SECURnriES  and  exchange 

COMMISSION 

[Release  No.  34-44905.  File  Nc   SR   DTC- 
2001-11] 

Self-Regulatory  Organizations:  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Authorizing  DTC  To  Act  Upon 
Instructions  Provided  by  a  Central 
Matching  Service  Provider 

October  4.  2001. 

On  fune  27.  2001.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-2001-n)  pursuant  to 
section  19(b)il)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  thr  prnpn^„l  was  published  in  the 
Federal  Register  on  August  22.  2001- 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
nilf  I  h<int;t' 

1.  Description 

On  April  17,  2001 ,  the  Commission 
approved  DTC's  proposal  to  combine  its 
Tr.fdeSuite  business  with  institutional 
trade  processing  services  offered  by 
Thomson  Financial  ESG  in  a  newly- 
formed  joint  venture  company,  Omego 
LLC  ("Omego"), '  The  Commission  also 
granted  an  exemption  from  clearing 
agency  registration  to  Global  Joint 
Venture  Matching  Services — US,  LLC.  a 
wholly-owned  subsidiar\'  of  Om.ego. 
with  respect  to  Omegos  provision  of 
Central  Matching  Services. ^  DTC 
expects  that  otht^r  entities  will  seek  to 
become  Central  Matching  Ser\ices 
Providers.' 

DTC  neither  engag«?s  in  matching 
institutional  trade  information  nor 


'  L-i  ISC.  r8s(b)(l) 

-SecuriliHs  K\(  hantit'  A<1  RcJiMsr  \o,  44"  11 
(August  1().  2U0II  (><>  KK44mi 

'S«  unties  Ext.hanRf  Art  Keloas*'  Nu  441H'l 
(April  17.  2001).  6f.  KR  2050:i  |Fili.  No  DTC-OO- 
lOl. 

*  SeturitiPs  ExrlianttH  .\U  Knlease  Nn.  441R8 
(April  17.  2001),  (>f.  KR  204H4  IKijf  \ii  WJf)-32| 

''(iSTP  AC;  hns  filf<l  witti  ttic  ( juiimissitiii  an 
application  lor  an  exemption  fniui  ^l■Kl^l^<ltilln  a>  « 
clearing  agency   If  .sucti  exemption  is  grantinl.  under 
the  proposml  nile  cliange.  tJTC  would  ace  ept  and 
act  upon  instructions  submitted  bv  (..STJ'  ,\Li. 
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communicates  to  its  participants  or 
others  prior  to  settlement  that  a 
transaction  has  been  matched.  DTC 
assumes  that  the  C'entral  Matching 
Services  Provider."  Such  as  Global  loiat 
Venture  Matching  Services — US.  LLC, 
will  make  arrangements  for  the 
communication  of  this  information  to 
the  DTC  participants  expected  to  settle 
matched  transactions  by  book-entry 
deliverv  at  DTC  DTC  is  prepared  to 
accept  from  a  Central  Matching  Ser\'ice 
Provider  a  file  of  ileliver  ord<jr 
instructions  to  settle  transactions 
between  DTC  participants  that  have 
authorized  DTC  to  accept  such 
instructions  from  the  Central  Matching 
Services  Prnvider,  This  Order  grants 
f'ommission  approval  of  DTC's  proposal 
wherehv  DTC  will  act  upon  delivery 
nrder  instructions  received  from  tht- 
O'ntral  Matching  Services  Provider  and 
will  collect  ser\  ice  fees  on  behalf  of  the 
Central  Matching  Ser\ices  Provider  ■ 
without  the  delav  and  inconvenience  to 
both  Cientrai  Matching  Services 
Prox'iders  and  DTC  participants  that 
would  result  if  DTC  were  to  recjuire 
each  participant  to  execute  a  written 
form  of  authfirizaticm  DTC  will  pro\-ide 
notice  to  partic  ipants  of  its  intention  to 
act  upon  the  instructions  of  a  Central 
Matching  Services  Provider,  as 
described  above,  giving  each  participant 
th"  opportunitN'  to  ad\icp  DTC  not  to 
accept  such  instructions  with  respect  to 
its  account. 

n.  Discussinn 

S.HtiMii  l-.\(b)(,3)(F)ofthe  Art 
r^'(jUlr^'s  that  the  rules  of  a  clearing 
agen(:\  be  designed  to  promote  the 
prompt  and  accurate  ( learanc.e  and 
settlement  of  se(  urities  transactions." 
The  Commission  belie\  es  that  the 
approval  of  DTCs  rule  change  is 
consistent  with  this  Section  because  it 
allows  DTC'  to  a(  t  upon  deliver  order 
instnictinns  rfcfixed  from  a  Central, 
Matching  Sen  ices  Provider.  This  will 
provide  a  means  wherehv  DTC  can  help 
b(jth  Central  Matching  Services 
Pr I'viders  and  participants  avoid  the 


'Onlral  Matching  Servires  Provider  as  luch  It-nn 
is  used  in  this  proptised  rule  change  refer!  to  an 
entity  lha<  (i|  provides  a  Central  Matching  Services 
and  (iii  has  reKij-Iered  wi!h  the  rommission  as  a 
( learing  agen(  v  (ir  has  heen  granted  an  exemption 
bv  the  Ciitnmission  from  clearing  agency 
registratiiin  Central  Matching  S«'r\irn  means  an 
electronic  serv  ice  to  centrally  match  information 
between  a  broker-dealer  and  its  institutional 
customer  iso  long  as  one  or  both  such  parties  is  a 
IS.  pervm)  relating  to  transactions  in  securitit-s 
i.^sued  bv  a  I   .S.  issuer  regardless  of  where  the 
transactions  are  settled. 

"While  DTt;  will  include  such  fees  as  debits  in 
the  participant  s  settlement  account.  DTC's 
collection  of  such  amounts  shall  be  on  a  "Ijesl 
efforts"  liasis. 

-15lJ.se.  7«q-l(b|(3)(F). 


lielav  and  inconvenience  that  would 
result  were  DTC  to  require  each 
participant  using  a  Central  Matching 
Ser%'ices  Provider  to  independently 
submit  deliver  order  instructions  to 
DTC. 

III.  Conclusion 

On  the  basis  of  thf  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  th;^  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (Fine  No.  SR- 
DTC-2001-11)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
suthoritv.'' 

Margaret  H.  McFarland. 
Deputy  SecKtan: 
[KR  Dor.  01-25537  Filed  10-10-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44907;  File  No.  SR-GSCC- 
2001  -09] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to 
Funds-Only  Settlement  Payment 
Deadlines 

October  4.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  10.  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  an(i  to  grant 
approval  of  th^"  proposed  rule  change. 

I.Self-Rpgulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  C^hange 

Th*'  proposed  rule  change  will  require 
GSCC's  netting  members  to  pay  a  funds- 
only  settlement  amount  owed  to  C.S(X; 
no  later  than  10  a.m.  and  require  G.SCC 
to  pay  its  netting  members  funds-onlv 


settlement  payments  that  it  owes  them 
by  n  a.m. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statement.- 

A.  Self-Regulatory  Organization's 
Statement  nf  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

IN  1989.  GSCC  established  a 
methodology  for  mitigating  the  risks 
inherent  in  netting.  One  of  the 
components  of  the  risk  management 
system  is  a  funds-only  settlement 
obligation  due  each  day  either  from  a 
netting  members  to  GS(X;  or  from  GSC(" 
to  the  netting  member.  GSCC  initialh 
determined  that  funds-only  settlement 
amounts  due  from  members  to  GSCC 
should  be  received  by  GSCC  by  10  a.m. 
each  day  and  that  GS(X",  should  pay 
members  funds-onl\'  settlfment 
amounts  due  them  h\   1 1  am  The 
funds-only  settlement  payment 
deadlines  were  set  in  the  morning  so 
that  GSCC  f:ould  re(  eivt^  the  risk 
protection  that  the  pavments  were 
designed  to  achie\  e  soon  after  GSCTi 
reports  to  its  members  its  calculation  of 
the  amounts  owed  and  soon  after 
securities  settlements  begin.  GSC'C  also 
gave  members  an  appropriate  amount  of 
time  after  the  issuance  of  the  reports 
and  after  the  opening  of  the  cash 
P'eciWire  to  send  their  tuneis  payments 
to  GS(]C  '  These  deadlines  wert' 
incorporated  in  a  rule  filing  appro\ed 
bv  the  Commission  in  1989.^ 

In  1991.  the  (Commission  authorized 
GSCC  to  change  the  funds-only 
settlement  payment  deadline  for 
members  from  10  a.m.  to  9  a.m. '  With 


■'17C;FR200  30-3(aHl2). 
M5i;..S.C.  78s(b)(l). 


-  The  t^oiiinn^Mon  ha.s  iiioilifii-  I  tin-  d'xt  nt  !iie 
summaries  prepareii  bv  C;SC'C 

'The  prnp<isp<l  text  of  this  rule  filiiit!  I.ikes  into 
ri(  I  (Hint  ihi'  ^ubMX)uent  i  h.jngp  in  the  opening  of 
the  cash  KerlWire  from  H  .tO  a  in   to  MM)  am   and 
also  revises  the  .uiioiinl  of  tiiiie  after  the  opening 
n[  the  (ash  FedWire  !hat  .i  iiieintxT  is  %\\fn  to  remit 
lis  funds-onlv  settlement  iihliBrttiiin  to  tiSCX.. 

^  .Sc(  unties  Kx(  hdTiae  .^i  t  Kclcisv  \i. 
■.  19H9I;  5-4  KR  2!ir'lH  lliilv  14,  148^(1 

Sec'irities  Exi  haiive  .-Xi  t  Kelcase  \ip    Ull  ),'>  (Dec:. 
U.  I'mi;.  ')7  KK  '142  (laii   '.^.  14M2I  1  his  rule  tilina 
did  not  ihangc  d.SC^ti's  iihlisdtinn  to  m.tk.e  luiids 
pavnipnts  to  its  iiiMinbers  in  ,i  fuiuis  { r<'dit  position 
liv  1  1  .1  ni 


7(100  duly 
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tin-  benefit  of  two  years  of  nettint; 
I'xperierK  <>,  CiS(.C.  determined  that  the 
earUer  deadUne  would  more  suffirieiitiv 
protect  CSCC  from  the  consequences  oi 
potential  default  by  a  netting  member. 
However.  GSC("  was  unable  to 
implement  the  9  a.m.  deadline  as  a 
practical  matter  due  to  a  widespread 
inability  fif  members  to  wire  funds  to 
GStX  in  a  timely  manner 

In  1997.  the  (Commission  authorized 
GSCC  to  provide  members  with  the 
option  of  satisf\-ing  their  funds-onlv 
settlement  obligations  through  an  "auto- 
debit"  method.*'  This  arrangement 
enabled  netting  members  to  authorize 
banks  with  which  GSGC  and  those 
members  have  accounts  to  make  and 
collect  settlement  pavments  early  in  the 
morning  by  debit /credit  instructions 
given  directly  to  such  banks  by  GSGC 
GSGC'  also  determined  that  it  would 
remit  its  funds-only  settlement 
obligations  to  members  bv  10;00  am 
(instead  of  11  a.m.)  because  it  would 
begin  enforcing  with  the  assistance  of  a 
new  find  schedule  the  9  am  deadline 
that  all  netting  members  make  their 
funds-only  settlement  payments. 
However,  because  GSGC  continues  to 
make  certain  manual  adjustments  to  the 
final  funds-only  obligations  until 
approximately  8:.30  a.m..  the  auto-debit 
svstem  could  never  be  implemented  and 
(i.SGG  never  enfort  ed  the  9  am. 
deadline. 

I'ntjl  such  time  as  GSCC  is  able  tn 
report  final  funds-only  settlement 
obligation  amounts  to  its  members  well 
in  advance  of  the  9  a.m.  deadline.  G.SGC 
will  continue  to  accept  funds-onh 
settlement  p.iyments  at  It)  a.m.  and  >erul 
members  funds-onlv  settlement 
payments  that  it  owes  them  bv  11  dm 
The  purpose  oi  this  rule  filing  is  to 
forrnallv  reflect  these  deadlini>v  in  all 
relevant  places  in  GSGG's  rule>  to 
ensure  consistency  with  GSGCTs  (  urrent 
operating  procedures. 

GStX'  believes  that  the  projiosed  rules 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  .Xct 
and  the  rules  and  regulations 
thereunder  because  it  clarifies  GSC(7s 
current  jiraclices  with  respect  to  funds- 
only  settlement  payment  de.idlines. 

B  SpIf-^p^nhlt()r^■  Organizcition's 
Stnti'iiwnt  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  ha\  e  anv 
impact  or  impose  any  burden  on 
competition 


(I  Selt-Hri^uliiton  ( h<zonization's 
Statvnwnt  on  Comments  on  the 
Proposed  Bale  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  relating  to  the 
[)roposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notif\- 
the  Commission  of  any  written 
comments  it  receives. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timinc  for 
Commission  Action 

The  Commission  finds  that  the 
j)rop(is«>d  rule  change  is  (  onsistiMit  with 
the  refjuirements  of  the  Att  and  the 
rules  and  regulations  thereunder  and 
particularlv  with  the  requirements  of 
section  17A(b)(3)(A) '  of  the  Act,  which 
requires,  among  other  things   that  a 
clearing  agencv  ha\e  the  capai:it\  to  be 
able  to  c;omplv  with  this  provisions  of 
the  Aci  and  the  rules  and  reuuldtinns 
thereunder  The  Commissi'iii  iimis  that 
the  proposed  rule  change  is  consistent 
with  this  obligation  be(  ause  this  rule 
change  will  bring  GSCX'.s  written  rules 
m  line  with  its  actual  prai  ti(  e  with 
respect  to  the  deadlines  for  funds-oni\ 
settlement  procedure.  The  Commission 
notes  that  it  is  vital  that  the  practices 
and  operations  of  self-regulatory 
organizations,  such  as  (iSCC.  be 
(  onsistent  with  and  c  onform  to  their 
rules 

CSC.C.  has  requested  that  the 
C'ommission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
(Commission  finds  good  cause  for 
approving  the  proposed  rule  cliangc 
prioi  tit  the  thirtieth  day  after  the  date 
ol  puhiu  ation  of  notice  of  filing  because 
siK  h  appro\al  will  allow  GSCC  to 
mimediatelv  amend  its  rules  to 
a(  curately  reflect  GSCC's  practice  of 
requiring  hinds-only  settlement 
payments  to  be  paid  to  GSCC  bv  10  a.m. 
and  to  be  {)aid  b\  (iSCC  ti\-  11  a.m. 

IV.  Solicitation  of  Comments 

Intere.sted  persons  ,ui   invited  to 
submit  written  data.  \  n'ws.  and 
arguments  (  oncerning  tlir  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wntti-n  submissions 
should  file  six  copies  thereof  with  th' 
Secretary,  Securities  and  Exchange 
(Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
\vith  respect  to  the  proposed  rule 
change  that  are  filed  uitb  the 
Commission,  and  all  \\  iitt.'ii 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  v%ith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2001-09  and 
should  be  submitted  bv  November  1 . 
2001. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-09)  be,  and  hereby  is. 
approved  on  an  accelerated  basis. 

For  the  CCommission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretan. 

(PR  Doc.  01-255,36  Filed  10-10-01:  8  45  ami 

BILLtNG  CODE  80' D  C   V 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3366; 

State  of  Illinois:  (And  a  Contiguous 
County  in  the  State  ot  Indiana) 

Cook  County  and  the  t-untiguous 
Counties  of  DuPage,  Kane.  Lake. 
McHenr\'.  and  Will  in  the  State  of 
Illinois,  and  Lake  County  in  the  State  of 
Indiana  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occurred  August  2,  25.  and 
30.  2001.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  December  3.  2001 
and  for  economic  injury  until  the  close 
of  business  on  luly  5.  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta.  GA  30308. 

The  interest  rates  are: 


'  S.'i  mill'-.  K\i  li  ii> 
!\i)V.  7,  1997),  ti2  KK 


.    \i  t  Knlease  No.  TOJOM 


Percent 

For  Physical  Damage 

Homeowners  with  credit 

available  elsewhere 

6625 

Homeowners  without  credit 

available  elsewhere    

3312 

Businesses  with  credit  avail-    | 

able  elsewhere  , 

8000 

Businesses  and  non-profit  or-  ' 

ganizations  without  credit 

available  elsewhere   

4000 

'IS11.S.C..  r8q-l(b)(3MH. 


"17(;FR20O.30-3|alH2). 
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Percent 


Others  (including  nun-profit 
organizations)  with  credit 
available  elsewhere 
For  Economic  \n\uiy 

Businesses  and  small  agri- 
cultural cooperatives  with- 
out credit  available  else- 
where   


7.125 


4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  .336811  for 
Illinois  and  336911  for  Indiana.  For 
economic  iniurv,  the  numbers  are 
9M9100  for  Illinnis  and  9\f92no  for 
Indiana 

(Catalog  of  Federal  Domestic  Assistance 
P!-ogram  Nos  39002  and  59008) 

DRf^'ri   Ort' hf-- 4.  2001.  I 

Hector  \' .  Barrrlo.  ' 

Administrator. 
:FR  Oof    n:~:-4R3  Filed  10-10-01;  8;45  am! 

BXLING  CODE  8025-0 1-P 


OFFICE  OF  SPECIAL  COUNSEL 

Appointment  of  Member  to  Agency 
Performance  Review  Board 

AGENCY:  Office  of  Special  Counsel. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

cippuintinent  of  the  following  individual 
to  s^>r\e  as  a  new  member  of  the 
Perform.inrf  Rf^view  Board  previously 
f •^■,-^hll■.h^>'i  b\  the  OSC  pursuant  to  5 
I    ^  (    4  '.14(0(21:  Sharlvn  .A.  Grigsby, 
Dif  ( t>  r  (Ifhre  of  Civil  Service 
Personn*']  Management.  Department  of 
State 

.\uthorit\    -1  r  Sr  Sw    4.114  ((1(41 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Mane  Clover.  Director  of  Personno-l, 
U  S  Office  of  Special  Counsel.  1730  M 
Street.  N'.V    Washington.  DC  20036- 
450.T.  telephone  (202)  653-89R4 

!J,it..(l  f)<  lober  3.  2001. 
Flaine  Kaplan.  I 

Sti-  i  I'll  Counsel. 
!  K  i>>r  ni-2'i4RO  Fi!f>d  10-10-01:  8:45  am] 

BILUNG  C00€  7405-01 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  3748] 


I 


Shipping  Coordinating  Committee. 
International  Maritime  Organization 
Legal  Committee:  Notice  of  Meeting 

The  Shipping  Cijordinatiiig 
Committee  (SHC)  will  c  onduc  t  an  open 
meeting  at  lU  am  on  Friday,  October 
26.  2001.  in  Room  2415  at  IS.  Coast 
Guard  Headquarters.  2100  Second 


Street,  SW..  Washington.  DC.  The 
purpose  of  this  meeting  is  to  report  the 
results  of  the  Eightv-Third  Session  of 
the  International  Maritime  Organization 
(IMO)  Legal  Committee  (LEG  83), 
scheduled  for  October  8  through  12. 
2001. 

It  is  anticipated  that  at  LEG  83  the 
Committee  will  spend  the  majority  of  its 
time  continuing  work  on  the  draft 
protocol  to  amend  the  Athens 
Convention  Relating  to  the  Carriage  of 
Passengers  and  their  Luggage  By  Sea. 
The  Committee  will  also  review  two 
draft  resolutions  submitted  by  the  loint 
International  Maritime  Organization/ 
International  Labor  Organization  Ad 
Hoc  Expert  Working  Group  on  Liability 
and  Compensation  Regarding  Claims  for 
Death,  Personal  ln)ur>'  and 
Abandonment  of  Seafarers  (IMO/ILO 
Joint  Ad  Hoc  Expert  Working  Group) 
The  draft  resolutions  propose  guidelines 
for  the  financial  security  of  seafarers 
with  regard  to  compensation  in  cases  of 
death,  personal  injury  or  abandonment 
of  seafarers.  Discussions  of  drafting  a 
Wreck  Removal  Convention  will  also 
continue.  The  Legal  Committee  will 
then  turn  its  attention  to  the 
implementation  of  the  Internationa! 
Convention  on  Liability 
andCompensation  for  Damage  in 
Connection  With  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea.  Time  also  will  be  allotted  to 
address  any  other  issues  on  the  Legal 
Committee's  work  program. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  Due  to 
building  security,  it  is  recommended 
that  those  who  plan  on  attending  call  or 
send  an  e-mail  two  days  ahead  of  the 
meeting  so  that  we  may  place  your 
name  on  a  list  for  security  personnel  to 
reference.  For  further  information  please 
contact  Captain  loesph  F  .Ahem  or 
Lieutenant  Junior  Grade  Carolyn 
Leonard-Cho,  at  U.S.  Coast  Guard. 
Office  of  Maritime  and  International 
Law  (G-LMI).  2100  Second  Street.  SW  . 
Washington.  DC  20593-0001;  e-mail 
cleonardcho@comdt.uscg.mil.  telephone 
(202) 267-1527;  fax  (202)  267-4496 

Dated:  October  1.2001. 
Stephen  M.  Miller, 

Exei  utivf  Secretary.  Shipping  Coardinatinii 
Committee.  U.S.  Department  of  Stati- 
jFR  Doc.  01-23599  Filed  10-1(W11    H:45  ami 
BILLING  COOE  <7iO-07  P 


DEPARTMENT  OF  STATE 

[Public  Notice  3797] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9  a.m.  on  Tuesday,  6 
November  2001,  in  Room  6103.  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
.Street.  SW..  Washington.  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  21st 
Extraordinary  Session  of  Council.  87th 
Session  of  Council  and  22nd  Session  of 
the  Assembly  of  the  International 
Maritime  Organization  (IMOj  which  are 
scheduled  for  November  16-30,  2001,  at 
the  IMO  Headquarters  in  London. 
Discussion  will  focus  on  papers 
received  and  draft  U.S  pfjsitiijns. 

Items  of  particular  interest  include: 
— Reports  of  Committees; 
— Reports  on  Diplomatic  Conferences; 
— Work  Program  and  Budget  for  2002- 

2003. and 
— Election  of  Members  of  the  f  Council. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  h\  writing; 
Director.  International  .\ffairs.  I'.S, 
Coast  Guard  Headquarters. 
Commandant  (G-CIj.  room  2114.  2100 
Second  Street.  SW,.  Washington.  DC" 
20593-0001  or  by  calling:  (2021  267- 
2280. 

nateci:  Odoht-r  4    :UI)1 

Stephen  M.  Miller. 

txcrutni'  S('(Tftnr\.  Shipping  Coordinating 
Cornmittt'r.  I'.S.  Department  of  Staff. 

iFRIJii!    in-25'iOO  Fil-'ii  l()-!ii-(il.  H  4,1  am) 

BILUNG  COOE  471 0-07 -P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Services  for  Trade  Policy  Matters 
(ISAC-13) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  a  partially  opened 
meeting. 


summary:  The  Industry  Sector  Advisory 
Committee  on  Services  for  Trade  Policy 
Matters  (ISAC-13)  will  hold  a  meeting 
on  October  16.  2001.  from  9  a.m.  to  12 
noon.  The  meeting  will  be  opened  to  the 
public  from  9  a.m.  to  9;45  a.m.  and 
closed  to  the  public  from  9:45  a.m.  to  12 
noon. 
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DATES:  The  meeting  is  scheduled  for 
October  16.  2001.  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  6057,  of  the 
Department  of  Commerce,  located  at 
14th  Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Holderman  (principal  contacts), 
at  (202)  482-0345,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230  or 
myself  on  (202)  395-6120. 
SUPPLEMENTARY  INFORMATION:  During  the 
opening  portion  of  the  meeting  the 
following  topics  will  be  addressed: 

•  Report  on  October  2001  World 
Trade  Organization  (WTO)  General 
Agreement  on  Trade  in  Services  (GATS) 
Negotiations. 

•  Report  on  October  Financial 
Services  Seminar. 

•  Proposed  Data  Privacy  Website  and 
Asia  Pacific  Economic  (APEC) 
Corporation  Privacy  Initiative. 

•  Report  on  TransAtlantic  Business 
Dialogue  (TABD)  Proceedings. 

Elizabeth  A.  Gianini. 

Acting  Assistant  US  Trade  ReprfSfnlatix  e 
for  Intergovernmental  Affairs  and  Piibin 
Liaison. 

IFR  Doc,  01-2,5.561  Filed  lO-lO-dl.  8  45  am] 
BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement; 
Cincinnati/Norttiem  Kentucky 
International  Airport,  Hebron, 
Kentuclcy 

AGENCY:  Federal  Aviation 
Administration.  DOT 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  making 
available  the  Final  Environmental 
Impact  Statement  (FEIS)  for  proposed 
development  at  Cincinnati/Northern 
Kentucky  International  Airport,  Hebron. 
Kentucky,  » 

POINT  OF  CONTACT:  Peggy  S   Kelley. 
Federal  Aviation  Administration. 
Memphis  Airports  District  Office.  3385 
Airways  Boulevard.  Suite  302. 
Memphis.  Tennes.see  38116-3841. 
Telephone:  (901)  544-3495  ext.  19. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
is  making  available  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  following  proposed 


development:  A  new  8.000-foot  Runway 
17/35  (future  18R/36L)  and  all  support ' 
facilities  (i.e,,  additional  taxiways  or 
taxiwav  extensions,  and  associated 
lighting  and  NAVAIDS),  and  the 
development  of  a  2,000-foot  westerly 
extension  to  existing  Runway  9/27  and 
all  support  facilities.  This  FEIS  also 
assesses  the  Federal  action  regarding 
installation  of  navigational  aides, 
airspace  use.  approach  and  departure 
procedures  and  associated  terminal  and 
landside  projects.  One  historic 
structure,  the  William  A,  Rouse  house, 
would  be  affected.  This  document  also 
assesses  the  impact  of  implementing  the 
approved  noise  abatement  air  traffic 
actions  recommended  in  the  Kenton 
County  Airport  Board's  1999  FAR  Part 
150  Noise  Compatibility  Plan  L'pdate 
The  FAA  Record  of  Approval  for  the 
Part  150  Noise  Compatibility  Program 
was  signed  December  5.  2000 

The  EIS  will  be  available  during 
normal  business  hours  at  the  following 
locations: 

•  Anderson  Township  City  Building; 
7954  Beechmont  Avenue.  Anderson 
Township.  OH  45255 

•  Boone  County  Board  of  Eduratinn 
8330  Highway  42",  Florence.  KY  41042 

•  Citv  of  Villa  Hills.  719  Rogers  Rodd 
Villa  Hills.  KY  4 101 7 

•  Cincinnati  &  Hamilton  County 
Public  Library.  800  Vine  Street. 
Cincinnati.  OH  45202 

•  Boone  County  Planning 
Commission.  2995  Washington  Street, 
Burlington.  KY  41005 

•  Boone  County  Public  Library  Lent^ 
Branch.  3215  Cougar  Path.  P  (1  Box  287. 
Hebron.  KY  41048. 

•  Boone  County  Public  Library. 
Florence  Bnanch.  7425  Highway  42. 
Florence.  KY  41042 

•  Boone  County  Library  .  .Schebcn 
Branch.  8899  L'S'  42,  L  nion,  KY  410M1 

•  City  of  Crescent  Springs,  739 
Buttermilk  Pike.  Crescent  Springs   k> 
41017 

•  City  of  Crestvieu  Hills.  .Xttn   Ktn m 
C;elarek.  50  Crestview  Hills  .Mall  Road. 
Crestview  Hills.  KY  41017 

•  City  of  Erlanger.  505 
(Commonwealth  Avenue  (;it\  Hall 
Erlanger.  KY  41017 

•  City  of  Florence.  HlOO  Lwing 
Bouleyard.  Florence.  KY  41042 

•  City  of  Fort  Mitchell.  Ma\(ir 
Thomas  E  Holocher,  2.<55  Dixif 
Highway.  P  O  Box  17157   Ft   Mm  ht^ll 
KY  41017, 

•  City  of  Lakeside  Park,  9  HuttiTiinlk 
Pike.  Lakeside  Park.  KY  41017 

•  Delhi  Township  Administration 
Building.  934  Neeb  Road.  Delhi 
Township.  OH  45233 

•  Green  Township  Buildini;  ti:i(i  i 
Harrison  Avenue,  Cincinnati  OH  4"iJ4" 


•  Kenton  County  Public  Library,  502 
Scott  Street,  Cnyin^ton,  KY  41011. 

•  Kenton  County  Public  Library,  3130 
Dixie  Highway,  Erlanger   KY  41018. 

•  Lawrenc.eburg  Public  Library,  123 
\V   High  Street   Lawrenceburg.  IN 

4  7025 

•  John  Dowlm,  Hamiitun  {.duntv 
(Commissioner,  County  Administrative 
Building  Room  803,  138  E,  Court  Street, 
Cincinnati,  OH  45202 

•  Miami  Township  Administrative 
Offices   1 12  S  Miami  Avenue.  Cleves, 
OH  45002 

•  Savler  Park  Community  Center, 
6720  Home  Citv  .^vf■nup  Cinrinnati, 
OH  45233 

•  \':llage  of  .-Xddv  sti,>ii   _:  v.  M„:n 
Street,  .Addvstor.  ( )H  4:i(i(il 

•  Whitewater  T.■\^  ri-tup.  6125  Dry 
Fork  Rtiad  FO   Buy  ''14   Miami  Town, 
OH  45041 

Issued  in  Memphis.  Tennessee,  October  3. 

2001 

LaVeme  F.  Reid, 

'^lanager.  Memphis  Airports  District  Office. 

KR  Doc  01-2559.3  Filed  10-10-01:  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTiyiENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  for  Control  System  Operation 
Tests 

AGENCY;  Federal  Aviation 
,\dniinistratinn.  DOT. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  This  document  announces  the 

i^Miaiii  ('  of  a  policy  statement 
f)>'rldining  to  operation  tests  of  normal, 
utilitN    d(  rohatir  and  rommuter 
V  a!t'por\  airfilaiK'  '    iitrol  systems.  This 
in.iteri.il  1-  ;i"i!!,i[  mandatory' nor 
regulator)  1:1  na'.are  and  does  not 
constitute  a  regulation. 

DATES:  On  February  22.  2001.  the  Small 
.\irplane  Directorate  issued  a  proposed 
policy  statement.  On  March  9,  2001.  (66 
FR  14243)  we  published  the  proposed 
polu  y  statement  for  public  comments. 
The  final  policy  statement  becomes 
effective  on  the  issue  date,  which  is 
.,shown  at  the  end  of  this  policy 
statement 

FOR  FURTHER  INFORMATION  CONTACT: 

':.f~\fi  (  lioiiu   !  I'd'T..!  .Aviation 
",  inoiii-^tr.iti   n,  Small  Airplane 
I)  [1-  !   r.iti    Regulations  and  Policy 
Hraii-  h    \i  1,111,  901  Locust,  Room 
301,  Kansas  i^itv,  Missouri  64106: 
tel.-[(h()ne  316-946-4111:  fax  316-946- 
44ir  email  Lester.Cheng@faa.gov. 
SUPPLEMENTARY  INFORMATION' 
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Background 

On  March  9,  2001.  (66  FR  14243)  \vp 
published  the  proposed  policy 
statement  for  public  comments.  Se\erdl 
comments  were  received,  and  those 
comments  have  been  resolved.  A  copy 
of  the  final  policy  statement  will  be 
posted  on  the  internet  and  directions  to 
the  location  will  be  found  at  the  "Latest 
News"  page,  which  has  the  following 
address:  http:'/www  faa.gov 
programs_rsvp2.  smdrt/faa_h(omt'_page/ 
certification/  aircraft/ smdll_ 
airplane_directorate_  news  latest.html 

After  reviewing  the  compliance 
methods  in  Advisory  Circular  {AC')  23- 
17.  the  Directorate  determined  there  was 
additional  information  related  to  the 
compliance  methods  in  AC  23-17, 
paragraph  23.683.  that  might  be 
beneficial. 

Policy  ' 

What  Is  the  General  Effect  of  This 
Proposed  Policy? 

.Applicants  and  FAA  .Xircraft 
Certification  fOffices  !.-\CO)  involved 
with  certification  nf  small  airplanes 
should  generally  follow  this  policy. 
.Applicants  should  expect  that  the  ACO 
would  consider  this  information  wh^^-n 
making  findings  of  compliance. 
However,  in  determining  compliance 
with  certification  standards,  each  .ACO 
has  the  discretion  to  deviate  from  these 
guidelines  when  the  applicant 
demonstrates  a  suitable  need.  To  ensure 
standardization,  the  ACO  should 
coordinate  deviation  from  this  policy 
with  the  Small  Airplane  Directorate. 

As  with  all  advisory  material,  this 
statement  of  policy  identifies  one 
method,  but  not  the  onlv  method,  of 
compliance. 

Regardless  of  the  amount  of  travel  of 
a  control  surface  when  tested  as 
described  above,  the  airplane  must  havp 
adequate  flight  characteristics  as 
specified  in  §  23.141,  Any  airplane  that 
is  a  close  derivative  of  a  previous  tvpe 
certificated  airplane  need  not  exceed  the 
control  surface  travel  of  the  original 
airplane;  however,  the  flight 
charactenstics  should  be  tested  to 
ensure  compliance 

The  method  of  showing  compliance 
with  §  23  683  presented  in  AC  23-17, 
paragraph  23.683,  Operation  Tests. 
discusses  only  the  control  system  It 
does  not  explicitly  specify  the 
consideration  of  loading  on  adjacent 
structures  and  elements  This  is 
consistent  with  the  wording  in  §  23.683 
of  the  regulations  Testing,  not  analysis, 
must  be  used  to  show  complianc  e  with 
§  23,683.  There  are  five  other 
regulations,  the  control  system,  the 
control  surfaces,  and  the  adjacent  fixed 


aerodvnamic  surfaces  related  to  both  the 
control  svstem  and  the  control  surfaces, 
which  must  also  be  met.  These  include 
the  following: 

!   The  first  one,  which  is  noted  in  AC 
23-17,  is  section  23.305,  paragraph  (a), 
[Subpart  C — Structure,  General] 
Strength  and  Deformation.  It  requires 
that  "At  any  load  up  to  limit  loads,  the 
deformation  mav  not  interfere  with  safe 
operation." 

2,  Section  23.307,  (Subpart  C— 
Structure,  General)  Proof  of  Structure, 
states  that  "Compliance  with  the 
>treagth  and  deformation  requirements 
of  §  23.305  must  be  shown  for  each 
critical  load  condition.  Structural 
analvsis  may  be  used  only  if  the 
structure  conforms  to  those  for  which 
experience  has  shown  this  method  to  bo 
reliable.  In  other  cases,  substantiating 
load  tests  must  be  made." 

3,  Section  23.655.  paragraph  (a), 
(Subpart  D — Design  and  Constniction, 
Control  Surfaces)  installation,  requires 
that  "Moveable  surfaces  must  be 
installed  so  that  there  is  no  interference 
between  any  surfaces,  their  bracing,  or 
adjacent  fixed  structure,  when  one 
surface  is  held  in  its  most  critical 
clearance  positions  and  the  others  are 
operated  through  their  full  movement." 

4,  Section  23.681,  paragraph  (a), 
[Subpart  D — Design  and  Construction. 
Control  Surfaces]  Limit  Load  Static 
Tests,  requires  that  "Compliance  with 
the  limit  load  requirements  of  this  part 
must  be  shown  bv  tests  in  which — 

(1)  The  direction  of  the  test  loads 
produces  the  most  severe  loading  in  the 

.  control  system;  and 

(2)  Eac"h  fitting,  pulley,  and  bracket 
used  in  attaching  the  system  to  the  main 
structure  is  inc:luded   ' 

5  Section  23  141.  (Subpart  B— Flight, 
Flight  Characteristics)  General,  states 
that  "The  airplane  must  meet  the 
requirements  of  ^§  23.143  through 
23.253  at  all  practical  loading 
c:onditions  and  (jperating  altitudes  for 
which  certification  has  been  requested, 
not  exceeding  the  maximum  operating 
altitude  established  under  §  23.1527, 
and  without  rt-quiring  exceptional 
piloting  skill,  alertness,  or  strength." 

To  ensure  that  these  requirements 
will  be  satisfied  in  the  conduct  of  the 
control  system  operation  test,  inclusion 
of  loads  on  the  adjacent  structures  or 
elements  in  the  testing  set-up  may  be 
required. 

While  testing  is  required  for 
demonstration  of  compliance  to 
§  23  683.  in  some  cases  analysis  may  be 
acceptable  for  showing  compliance  with 
«^  23  305.  paragraph  (a)  Section  23.307, 
paragraph  (a),  provides  the  criterion  for 
when  analysis  is  not  acceptable  and 
testing  must  be  p^^rformed. 


It  is  not  appropriate  to  define  specific 
quantitative  criterion  to  determine  when 
testing  is  required  to  demonstrate 
compliance  with  §  23.305,  paragraph  (a), 
in  accordance  with  §  23.307,  paragraph 
(a).  One  specific  criterion  will  not  work 
for  all  possible  airplane  designs.  It  is 
better  that  such  determinations  are 
made  on  a  case-by-case  basis,  in  which 
the  appropriate  details  of  a  particular 
design  can  be  considered. 

However,  this  policy  describes  some 
of  the  factors  that  should  be  considered 
when  determining  if  tests  are  required 
to  demonstrate  that  clearance  between 
controls  and  adjacent  structure  (under 
load)  meets  §  23.305.  paragraph  (a). 
These  factors  include,  but  are  not 
limited  to,  the  following: 

111  The  clearance  between  control 
surfaces  and  adjacent  structure,  when  at 
rest. 

Suppose  an  applicant  has  experience 
with  other  airplanes  that  have  a  half- 
inch  of  clearance  between  controls  and 
adjacent  structure  at  rest.  However,  a 
new  design  is  similar  except  it  now  has 
only  a  tenth  of  an  inch  clearance  when 
at  rest.  Tests  to  demonstrate  compliance 
with  §  23.305,  paragraph  (a),  may  be 
required  because  the  new  structure  may 
not  conform  to  those  for  which 
experience  has  shown  this  method  to  be 
reliable  in  the  past.  The  accuracy  of  past 
methods  may  not  be  suitable  for  the 
smaller  clearances.  Critical  conditions 
assessed  in  past  analysis  may  not  have 
included  a  condition  that  is  critical  for 
the  new  smaller  clearance. 

f2l  The  amount  of  deformation  (under 
limit  loads)  in  the  control  surface  or 
adjacent  structure. 

If  analysis  had  been  shown  tc  be 
reliable  in  the  past  for  a  wing  that  had 
much  smaller  deflections  than  a  current 
design,  the  current  structure  may  not 
conform  to  those  for  which  experience 
has  shown  this  method  to  be  reliable, 
and  testing  may  be  required.  Previous 
analytical  methods  may  no  longer  be 
reliable  because  the  new  design  behaves 
in  a  more  non-linear  manner.  It  is 
possible  that  types  of  deflection  that 
were  neglected  in  past  analysis  may 
now  become  critical. 

(3J  New  control  surface  attachment 
configurations  or  other  local  design 
changes  could  create  ffew  types  of 
deformation  that  are  critical  for  the  new 
design  but  were  not  considered  in  past 
analysis. 

If  the  FAA  requires  (or  if  an  applicant 
voluntarily  chooses)  compliance  with 
§  23.305,  paragraph  (a),  to  be  shown  by 
tests,  the  following  test  procedure  is  one 
means  to  simultaneously  demonstrate 
compliance  with  both  §  23.305, 
paragraph  (a),  and  §23.683.  It  also 
demonstrates  compliance  with  §  23.681, 
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paragraph  (a).  These  tests  may  be 
conducted  as  follows: 

Except  where  otherwise  specified,  the 
tests  described  below  in  sections  (1).  (2). 
and  (3)  should  be  conducted  within  the 
following  parameters  (a.  through  h.) 

Parameters 

a.  Conduct  the  control  system 
operation  tests  by  operating  the  controls 
from  the  pilot's  compartment. 

b.  All  the  control  surfaces  must  be 
installed  to  their  adjacent  fixed  surface 
on  the  airframe  (according  to  the  type 
design). 

c.  The  entire  control  system  and 
adjacent  fixed  structure  should  be 
loaded. 

d.  The  adjacent  fixed  surfaces  (wings, 
horizontal  stabilizers,  yertical 
stabilizers,  and  so  forth)  should  be 
Joaded  to  proyide  deflections  equiyalent 
to  critical  limit  load  flight  conditions 

e  The  structural  deflections  should 
correspond  to  the  limit  flight  conditions 
that  represent  the  worst  case  conditions 
for  increased  cable  tension,  decreased 
cable  tension,  and  control/fixed  surface 
proximity  for  each  control  system  as 
appropriate. 

f.  The  entire  control  system  must  be 
loaded  to  either  the  limit  airloads  or  the 
limit  pilot  forces,  whichever  is  less 
(§23.683.  paragraph  (bHD).  Per 

§  23.397.  the  automatic  pilot  effort  must 
be  used  instead  of  limit  pilot  forces  if  it 
alone  can  produce  higher  control 
surface  loads  than  the  human  pilot 

g.  Minimum  clearances  around 
control  surfaces  and  minimum  tensions 
in  cable  systems  should  be  defined  and 
incorporated  in  the  airplane's 
instructions  for  continued 
airworthiness.  The  test  article  should 
incorporate  these  minimum  clearances 
and  tensions,  unless  you  otherwise 
account  for  them. 

h.  If  reductions  in  the  minimum 
clearances  described  in  paragraph  g 
aboye  are  possible  due  to  environmental 
conditions  expected  in  ser\'ice.  you 
must  account  for  this.  This  can  be 
ai:complished  through  analysis  or 
during  testing  by  adjusting  the  test 
article  clearances  to  encompass  these 
effects. 

Section  (1 ) 

Consider  all  airplane  maneuver  and 
gust  loads,  and  inertial  loads, 
represented  by  the  airplane  flight 
envelope  (V-n  diagram);  consider 
unsymmetrical  load  cases. 

(1)  The  tests  described  in  this  section 
support  the  demonstration  that  the 
control  system  is  free  from  jamming, 
excessive  friction,  and  excessive 
deflection  as  required  by  §  23.683. 
paragraphs  (a)(1),  (2),  and  (3).  They  also 


support  the  demonstration  that 
structural  deformations  not  interfere 
with  safe  operation  as  required  by 
§  23.305.  paragraph  (a)  A(  (nmplish  the 
following; 

(i)  Load  the  adjacent  fixed 
aerodynamic  surface  (wing,  horizontal 
tail,  or  vertical  tail)  in  accordance  with 
one  of  the  conditions  of  paragraphs  d 
e.  and  f  above. 

(ii)  Support  the  control  surim  i  heing 
tested  while  it  is  kicated  in  the  neutral 
position 

(iii)  Load  the  t  ontri  i|  '-urfates  li .  the 
critical  limit  loads,  as  described  in 
paragraph  f  above,  and  evaluate  their 
proximit\  to  th«'  fixed  adjacent  structure 
for  interference  (contact). 

(iv)  Load  the  pilot's  control  until  the 
control  surface  is  just  off  the  support. 

M  Determine  the  available  control 
surface  travel,  whit  h  i--  the  amount  of 
movement  of  the  surfa(  e  from  neutral 
when  the  cockpit  control  is  moved 
through  the  limits  of  it.s  travel 

(vi)  The  control  surface  under  loads 
described  in  paragraph  f  above  must 
ha\e  adequate  flight  characteristics  as 
specified  in  «;  23.141 

(\'ii)  To  address  the  ptjssibilitv  of  a 
critical  intermediate  c  imtroi  surface 
loading,  gradually  remove  load  from  the 
control  surface  (while  maintaining  the 
load  on  the  adjacent  fixed  surface)  until 
maximum  (ontrol  surfac  e  tra\  el  is 
achieved. 

(viii)  The  above  procedure  should  be 
repeated  i.i  the  opposite  direction. 

(ix)  With  limit  load  applied  to  the 
adjacent  fixed  surface  and  limit  or 
intermediate  load  applied  to  the  control 
surface,  no  signs  of  jamming,  or  of  an\ 
permanent  set  of  any  connec  tion. 
bracket,  attachment,  and  so  forth,  mav 
be  present 

ix)  The  (;ontrol  system  shi-iuid  operate 
freely  without  excessive  friction 
Excessi\'e  friction  is  any  increase  undf'r 
limit  loads  that  results  in  exceeding  the 
limit  control  forces  and  torques 
specified  by  the  regulations. 

(\i)  enable  systems  should  be  checked 
with  the  loads  applied  to  ensure  that 
excessive  slack  does  not  develop  in  the 
system.  Excessive  slack  is  any  change  in 
cables  or  c;able  hardware  that  result'-  in 
reduced  airplane  control  surface 
movement. 

(xii)  Repeat  this  process  for  eac  h  of 
the  critit:al  loading  conditions  as 
defined  by  paragraphs  d  and  f  above. 

Section  (2) 

(2)  The  tests  described  in  this  section 
support  the  demonstration  that 
structural  deformations  not  interfere 
with  safe  operation  as  required  by 
1}  23.30.5,  paragraph  (a).  Accomplish  the 
following; 


(i)  Load  the  adjacent  fixed 
aerodynamic  surface  (wing,  horizontal 
tail,  or  vertical  tail)  in  accordance  with 
one  of  the  conditions  of  paragraph  d  and 
e  above. 

(ii)  Operate  the  unloaded  control 
system  from  stop  to  stop. 

(iii)  No  signs  of  interference  (contact) 
in.n  be  present. 

ii\  i  Tne  control  system  should 
operate  freely  without  excessive 
friction. 

(v)  Repeat  this  process  for  each  of  the 
critical  adjacent  fixed  surface  loading 
conditions  as  defined  by  paragraphs  d 
and  e  above. 

Note  1:  An  alternate  procedure  may  be 
used  to  accommodate  the  testing  described  in 
sections  (1)  and  (2)  above  during  structural 
tests  of  a  partial  airplane.  This  method 
requires  that  all  control  system  components 
that  are  attached  to  or  enclosed  by  the  loaded 
test  structure  be  installed  per  type  design.  A 
sufficiently  representative  mockup  of 
remaining  control  system  components  must 
be  used  to  ensure  that  the  full  length  of  any 
cables  which  extend  from  the  loaded  lest 
structure  are  included.  This  is  necessary  to 
make  a  reasonable  assessment  that  slack  that 
could  develop  in  control  cables  is  not 
excessive  enough  to  cause  an  entanglement 
or  jam  The  control  surface  activation  may  be 
input  at  any  convenient  location  between  the 
mockup  terminus  and  the  cockpit. 

Section  (3) 

(3)  The  tests  described  in  this  section 
will  demonstrate  that  the  control  system 
is  free  from  excessive  deflection  as 
I'  jiired  by  §23.683.  paragraph  (a)(3). 
T(i>  St'  tests  complete  this  means  of 
compliance  that  the  control  system  is 
fr^f  fr  ni   anniing  and  excessive 
fi;  t;    ii   ,is  [.quired  by  §23.683. 
I  ir.icraphs  (a)(1)  and  (2).  They  also 
dtiiionstrate  that  structural 
deformations  do  not  interfere  with  safe 
operation,  as  required  by  §  23.305. 
paragraph  (a).  These  tests  meet  the  limit 
load  static  test  requirements  of  §  23.681, 
paragraph  (a).  Accomplish  the 
following: 

(i)  With  the  adjacent  fixed  surface 
(wing,  horizontal  tail,  or  vertical  tail) 
unloaded,  support  the  control  surface 
being  tested  while  it  is  located  in  the 
neutral  position. 

(ii)  Load  the  control  surfaces  to  the 
critical  limit  loads,  as  described  in 
paragraph  f  above,  and  evaluate  their 
}irii\imit\  to  the  fixed  adjacent  structure 
tui  irtmniing  or  contact. 

(iii)  I   >,i(i  the  pilot's  control  until  the 
control  .-.urtace  is  just  off  the  support. 

(iv)  Operate  the  cockpit  control  in  the 
dir<'"  tin    pposite  the  load  to  the  extent 

lit   its   tidwi 

f\  I  The  above  procedure  should  be 
repeated  in  the  opposite  direction. 

(vi)  The  minimum  loaded  control 
surface  travel  must  have  adequate  flight 
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characteristics  as  specified  in  Sec. 
23  141. 

fvii)  Under  limit  load,  uo  signs  of 
jamming,  or  of  any  permanent  set  of  any 
connection,  bracket,  attachment,  and  >o 
forth,  may  be  present 

(viii)  The  control  system  should 
operate  freely  without  excessive 
friction. 

.Note  2:  The  tests  described  in  section  (3) 
above  are  normally  accomplished  using  a 
complete  airplane.  As  a  minimum,  they  must 
be  completed  using  an  airframe/control 
system  that  completely  represents  the  final 
product  from  the  cockpit  controls  to  the 
control  surface. 

Regardless  of  the  amount  of  travel  of 
a  control  surface  when  tested  as 
described  above,  the  airplane  must  have 
adequate  flight  characteristics  as 
specified  in  §23,141.  Any  airplane  that 
is  a  close  derivative  of  a  previous  tvpe 
1  certificated  airplane  need  not  exceed 
the  control  surface  travel  of  the  original 
airplane;  however,  the  flight 
characteristics  should  be  tested  to 
ensure  compliance. 

Issued  in  Kansas  City.  Missouri,  on 
September  12,  2001. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Cfrtification  Sen'ice. 

FR  D'l    OV2n085  Filed  10-10-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2001 -10779] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l-aws 

agency;  Maritime  ,\dminislration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  coastwise  trade  laws  fur  the  vessel 
Drason  Ladv 


SUMMARY:  As  authorized  bv  Pub.  L.  105- 

38.3.  the  Secr"tarv  nf  Transportation,  as 
represented  b\'  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  wai\"rs  nf  the  L  ..S  -build 
requirement  i.f  th''  (oastwise  laws  under 
certain  circumstances.  .A  request  for 
such  a  waiver  has  been  received  by 
MARAD  The  vessel,  and  a  description 
of  the  proposed  ser\ice.  is  listed  below. 
Interested  parties  ma\  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  V.S  -flag  vessels   If  MAR.\D 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MAR.AD  s  regulations  at 
46  C;FR  part  388  (65  FR  6905;  Februarv 
n.  2000)  that  the  issuance  of  the  waiver 


will  have  an  undulv  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  coniments  on  or  before 
November  13.  2001 
ADDRESSES:  Tiimments  should  refer  to 
docket  nuiniHT  .MAKAD-2001-10779. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOTDockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  S\V..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  httph' 
dmses.dot.gov/subinit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspec:tion  and  copying 
at  the  above  address  between  10  a.m 
and  5  p.m..  E.T..  Mondav  through 
Fridav.  except  Federal  liolida\s.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
kathleen  Dunn,  1 '  .S,  Department  of 
Transportation.  .Maritime 
Administration.  MAR-H32  Room  7201. 
400  Seventh  .Street.  SW..  Washington. 
DC  2059(1   T-lephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  io 
administratively  waive  the  U.S.  build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  {no  more  than  12  passengers] 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  ha?  been 
received,  and  for  which  M.^RAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  (umments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  t,  388  4  of  MARAD'S 
regulations  at  46  CFR  part  388, 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

( 1 )  Nduie  of  vessel  and  owner  for 
which  w-aiver  is  requested.  .Name  of 
vessel:  Dragon  Lady.  Owner:  Dr.  Edson 
S.  Lett. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
"*   *    *  documented  for  up  to  twelve 
passengers.""*   *   *  displaces  29  net 
tons." 


(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant:  "I 
would  like  to  have  wedding,  funerals, 
and  birthday  parties  for  small  groups 
aboard  my  vessel.  *    *    *  in  Honolulu. 
Hawaii  *    *   *" 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1984.  Place  of 
construction:  Kaohsiung.  Taiwan, 
Republic  of  China. 

(5)  .\  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "As  it  is  right  now  there 
are  no  small  vessels  offering  this  service 
in  Honolulu,  Hawaii  where  I  plan  to 
operate.  Most  vessels  performing  this 
service  in  Hawaii  are  ver\-  large  and 
licensed  for  hundreds  of  passengers. 
Small  groups  cannot  afford  these  ships." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant;  "It  is  very 
doubtful  that  this  waiver  would  have 
anv  effect  at  all  on  U.S.  shipyards." 

Dated:  October  ,5.  2001 

B\  Order  of  the  Maritime  .•\iJmmistrator. 
)oel  C.  Richard, 

Secretarw  Maritime  Administration 
IFR  Doc  01-23594  Filed  10-10-01;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2001 -107BO] 

Requested  Administrative  Waiver  of 
ttie  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  I^ws  for  the  vessel 
Sovereign  of  Malahide. 


summary:  As  authorized  by  Pub.  L.  105- 
383.  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAR.AD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FT?  6905;  February 
1 1 .  2000)  that  the  issuance  of  the  waiver 


Federal  Register/Vol.  66.  No.  197 /Thursday.  October  11.  2001  /  Notices 


51995 


will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S. -flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
November  13. .2001. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2001-10780. 
Written  comments  may  be  submitted  by 
hand  or  bv  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL^Ol. 
Department  of  Transportation.  400  7th 
St..  SVV..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:'' 
dmses.dot.gov/submit/  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  am. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  Federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Dunn.  US,  Department  of 
Transportation.  Maritime 
Administration,  MAR-8.32  Room  7201. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Telephone  202-366-2307. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authonty  to 
the  Secretary'  of  Transportation  to 
administratively  waive  the  US. -build 
requirements  of  the  Jones  Act.  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers) 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
§  1.66.  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice.  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S. -build  waiver  has  been 
received,  and  for  which  MAR.\D 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MAR.'KD  to 
properlv  consider  the  comments. 
C'.omments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested. Name  of 
vessel:  Sovereign  of  Malahide.  Owner: 
Timothy  B  White. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant: 
■Length  64.0  ft.  LOA:  Breadth  18.7  ft.; 
Depth  7.0  ft.;  Actual  Weight  80.0  Tons." 


(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"Six  (6)  pack  Seasonal  Passenger  charter 
in  South  East  Alaska  " 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1973.  Place  of 
construction:  Dublin.  Ireland 

(5)  A  statement  on  the  impact  this 
waiver  will  ha\e  on  other  commercial 
passenger  vessel  operators  According  to 
the  applicant:  " .\  lengthy  investigation 
has  been  performed  on  this  topic  matter 
and  my  conclusion,  along  with  other 
operators  in  that  market,  is  that  there  is 
a  need  and  demand  for  this  tvpo  of 
vessel  of  which  there  are  few  to  fill  the 
need  and  demand  of  high  quality 
vessels  of  this  length  and  appoa! 
Several  of  the  leading  Operators  in  that 
market  have  approached  me  with 
interest  and  the  offer  to  participate  and 
aid  in  the  booking  of  such  charter  This 
vessel  will  not  adversely  impact  utiifr 
existing  operators," 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  US  shipyards. 
According  to  the  applicant:   '! 
purchased  this  vessel  in  1999  1 
purchased  it  because  it  was  a  wooden 
ship  and  like  none  other  I  had  ever  seen 
It  was  in  a  US.  ship  yard  dr\'  dock  for 
two  years  undergoing  complete  and 
extensive  refurbishment  and 
improvement  This  renewing  process 
was  in  excess  of  one  millMn  dollars. 
This  vessel  was  rebuilt  or  renewed  to 
bevond  conventional  production 
standards  All  documentation  is 
available  upon  request  to  show  that 

"American"  labor  and  supplies  were 
utilized  in  the  renewing  of  this  vessel. 
In  its  current  condition  experts  have 
commented  that  it  is  the  finest  wooden 
ship  in  its  class  in  the  U.S." 

Dated:  OfJober  '..  2001. 

R\  nrdei  ot  the  Maritime  Administrator, 
loel  C,  Richard, 

SeiTftar.    Ma; ititne Administration. 
IFR  n.K    0]-l-iV)5  Filed  10-10-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Atlantic  Bonding 
Company,  Inc. 

AGENCY:  Financial  Management  Ser\  u  «■ 
Fiscal  Ser\ice,  Department  of  Treasury. 

ACTION:  Notice, 

SUMMARY:  This  is  Supplement  No,  4  to 
the  Treasurv  Department  Circular  570: 


2001  Revision,  published  julv  2,  2001  at 
b6  PR  35024 

FOR  FURTHER  INFORMATION  CONTACT: 
,Surt-'t\  B(WT(i  Hrdiii  )i  ,i'    .(!.    874-6765, 
SUPPLEMENTARY  INFORMATION:  A 
Ortificate  of  Authority  as  an  acceptable 
sur('!\  in  F'TJcral  bonds  is  hereby 
issucil  til  the  tiillowing  Company  under 
31  U,S,C,  9304  to  9308.  Federal  "bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2001  Revision,  on  page  35029  to 
reflect  this  addition: 

Company  Name:  Atlantic  Bonding 
Companv,  Inc.  Bus/ness  Address:  Suite 
212,  Hilton  Plaza.  Pikesville.  Marvland, 
21208.  Phone:  (410)  484-3100. 
Underwriting  Limitation  hi:  $644,000. 
Surety  Licenses  cl:  MD.  Incorporated  in: 
Maryland. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
suretv  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http/  \\'M-^\. fms.treas.gov/c570/ 
index  html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington.  DC.  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  US  Department  of 
the  Treasury.  Financial  Management 
Service,  Financial  Accounting  and 
Services  Di\ision.  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6A04. 
Hyattsville.  MD  20782, ' 

Dated:  September  24.  2001 
Wanda  ).  Rogers, 

Director.  Financial  Accounting  and  Services 
Division.  Financial  Management  St-nice 
!FR  n-v    01-2S603  Filed  10-10-01;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Secura  Insurance  a 
Mutual  Company 

AGENCY;  )  iiMiicial  Management  Service. 
Fis(  al  Service,  Department  of  the 
TrfMsury. 
ACTION:  Notice. 


51996 


Federal  Register    \'n\    hh    NO     1^7    Fhursdav,  October  11.  2001 /Notices 


SUMMARY:  This  is  Supplfment  \'>   '>  ! 
thp  TrfMsur\  Dt'pdrtmcnt  Circ  ular  ')"() 
2001  Revision,  published  |u!v  2   2i)i)\ 
at  66  FR  35024 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Bran(  h  at  i202j  874-*. "^-i 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  ot  Auth(irit\  a>  an  acceptable 
surety  on  Federal  bonds  is  h(>r^'h\ 
issued  to  the  following  Compaiu  undfr 
31  use  9304  to  9308.  F'nleral  bond 
approving  officers  ^hnuld  ann>itate  their 
reference  c:opie^  uf  the  Treasurx  f^ircular 
570.  2001  Rei.isifin.  on  pasJ^>  3,'i()'i4  to 
reflect  this  addition 

Secura  Insurance,  .X  .Mutuii 
Company.  Susi/fpss  .-\r/<'/rps.s  F()  Box 
819.  Appleton.  \V1  54912-OH!f  Phone: 
(920)  739-  !  1  b ;    /  'n:i^'n\-!-:tins, 


I. imitation  b/:  $8,799,000   SurHv 
Licenses  d:  IL.  IN.  !A.  K.S.  MI,  MN.  MO, 
N'D,  WI,  Incorporate  in   V\'isconsin 

Certificate.s  of  Authorit\  expire  on 
lune  30  each  year,  unless  revoked  prior 
'  1  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualifi(>d  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annualK-  as  of  fulv  1  in 
Treasury  Departm^'nt  ('in  uiar  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licenst^d  to  transact 
surety  business  and  -ither  information 

The  Circular  ma\  be  viewed  and 
downloaded  througfi  the  Internet  at 
http://www.fms.  treas.gov/c5  70/ 
index. html.  A  hard  copv  mav  be 
purchased  from  the  Go\    rnim  nt 


Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800,  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number:  769-004-04067-1, 

Questions  concerning  thjs  Notice  mav 
be  directed  to  the  L'.S,  Department  of 
the  Treasury,  Financial  Management 
Sendee,  Financial  Accounting  and 
Services  Division.  Suretv  Bond  Branch. 
3700  East- West  Highwav.  Room  6A04, 
Hvattsville.  MD  20782.  " 

!JatM(l:  .SfptenitjtT  _'".  JIlOl. 
Wanda  |.  Rogers, 

Din^ctor.  Financial  .\<  loiiiitina  ond  Srnices 
Dn  I'iion.  Financial  Management  Srr\ ;.  r 
'FR  D()(    01-25604  Fileii  10-10-01:  8:45  ami 
BILLING  CODE  4810-35-M 


Thursday, 
October  11,  2001 


Part  II 


Department  of  Labor 

Veterans'  Employment  and  Training 
Service 


41  CFR  Part  61-250 

Annual  Report  From  Federal  C  ontractors; 

Final  Rule 


51998  Federal  Register /Vol    66,  No.   197 /Thursday,  October  11,  2001 /Rules  and  Regulations 


OEPARTMErfT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 


41  CFR  Part  61-250 
RIN  1293-AA07 


Annual  Report  From  Federal 
Contractors 

AGENCY:  Veterans  Employment  and 
Training  Service  (\TTS).  Labor. 
ACTION:  Final  rule. 


SUIMMARY:  The  Veterans'  Emplnvment 
and  Training  Ser\ice  is  issuing  a  final 
rule  amending  regulations  to  conform  to 
provisions  of  the  Veterans  Emplovment 
Opportunitv  Ac  t  of  1998  i   VEOA") 
VEOA  amended  the  Vietnam  Era 
Veterans'  Readjustment  Act  of  1974.  as 
amended  (  A'EV'RAA'  i  The  current 
implementing  regulations  require  all 
contractors  and  subcontractors  with 
Federal  contracts  in  excess  of  SlO.OOO  to 
use  the  Federal  f-ontractor  Veterans' 
Employment  Report  VETS-100  form 
("VETS-100  Report  ")  to  report  their 
efforts  toward  the  hiring  of  qualified 
veterans  in  two  specified  categories. 
Section  7  of  VEOA  raised  the  reporting 
threshold  from  SlO.OOO  to  S25.000,  and 
added  a  third  category  of  veterans  to  the 
required  reports  This  rule  implements 
those  changes,  along  with  other  changes 
that  either  are  required  by  VEOA  or  will 
improve  the  administration  of  the 
related  veterans  programs. 
EFFECTIVE  DATE:  This  regulation  is 
effef:tive  November  13.  2001 
FOR  FURTHER  INFORMATJON  CONTACT: 
Norm  Lance.  Chief  of  Investigations  and 
Compliance  Division.  \'ETS,  at  (202) 
693-4731  or  bv  e-mail  at  Lane  e- 
.Vorman'ido/.goi-  individuals  with 
hearing  impairments  mav  call  1800) 
670-7008  iTTY  TDD) 
SUPPLEMENTARY  INFORMATION:  The 
preamble  to  thl^  final  rule  is  organized 
as  follows: 

I.  Background — provides  a  brief 
description  of  the  development  of  this  final 
rule. 

n  Authority — cites  the  statutory  provisions 
supporting  this  final  rule. 

111.  Seciion-by-Set:tion  Review  of  the 
Rule — summarizes  pertinent  aspects  of  the 
regulator\-  text  and  describes  its  purposes 
and  application. 

1\    Regulatory  Pro<:edure — sets  forth  the 
ipplu  Me  regulatory  requirements. 

I.  Background  ' 

The  Veterans  Employment 
Opportunitv  Act  was  signed  into  law  in 
October  1998  The  statute  extended  the 
affirmative  action  and  reporting 
responsibilities  of  Federal  contractors 


and  subcontractors  Prior  to 
amendment,  VEVRAA  protected  two 
classes  of  veterans:  veterans  of  the 
Vietnam  era  and  special  disabled 
veterans  VE(JA  extended  VEVR.\.\ 
protections  to  a  class  of  'other  protected 
veterans.  '  that  is.  any  veteran  who 
served  on  active  dut\'  during  a  war  or 
in  a  campaign  or  expedition  for  which 
a  campaign  badge  has  been  authorized. 
VEOA  raised  the  reporting  threshold  for 
Federal  contrac:tors  and  subcontractors 
from  SlO.OOO  to  S2.T.000.  VEOA  also 
added  the  requirement  that  contractors 
and  subcontractcirs  report  the  maximum 
number  and  the  minimum  number  (jf 
persons  ^h^^\■  emploved  during  the 
reporting  period  to  the  Secretary  of 
Labor. 

This  rule  also  codifies  the  1998 
change  in  the  annual  deadline  for 
submission  of  the  \'ETS-100  Report 
from  March  31  to  September  30.  This 
change  aligns  the  VETS-100  reporting 
cycle  to  that  of  the  Employer 
Informatuui  Report  EECT— 1.  Standard 
Form  100  (EEO-l  Report)  VETS 
believes  this  c:hange  will  reduce  the 
reporting  burden  on  contractors  and 
subc;ontractors. 

The  final  rule  incorporates  the  above 
substantive  changes  and  additional 
stylistic:  and/or  phrasing  changes.  The 
latter  (  hanges  were  prompted  by  the 
lune  1.  1998.  Presidential  Memorandum 
on  PFain  Language.  whic;h  instructed 
Federal  Dt'partments  and  Agencies  to 
write  regulations  in  language 
understandable  to  most  perjple. 
Ace  ordinglv,  VTTTS  has  reworded 
subsection  topic:  header  statements  into 
the  form  of  questions,  replaced  the  term 

shall"  with  "must"  (to  indicate  an 
obligation)  or  "will"  (to  indicate  a 
future  action),  as  appropriate,  and 
altered  the  wording  of  the  regulations  in 
other  ways,  as  described  below  in 
Section  III.  "Section-bv-Section  Rp\  iew 
of  the  Rule     These  changes  are 
intended  to  enhanie  the  readability  and 
usefulness  of  the  regulations. 

On  November  1,  2000.  the  Veterans 
Benefits  and  Health  Care  Improvement 
Act  of  2000.  Public  Law  (PL)  106-419 
was  signed.  This  act  adds  an  additional 
group  of  protected  \eterans.  "recently 
separated  veterans.  "  to  the  list  of 
veterans  protected  by  VEVRAA.  The 
statute  defines  a  rec:entlv  separated 
veteran  as    any  \eteran  during  the  one- 
year  period  beginning  cm  the  date  of 
such  veteran  s  discharge  or  release  from 
active  duty."  VETS  is  developing  a 
Federal  Register  Notic:e  proposing  a  rule 
for  reporting  about  this  newly  protected 
group  of  veterans  in  the  VETS-100 
Report. 


II.  Authority 

Statutory  Authority 

The  statutory  authority  for  this  final 
rule  is  38  U.S.C.  101  et  seq..  Pub.  L.  93- 
508,  88  Stat.  1578,  VEVRAA  as 
amended. 

III.  Development  of  the  Final  Rule 

On  October  5.  2000.  the  Veterans' 
Employment  and  Training  Service 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  implement 
changes  to  the  existing  regulations.  A 
60-day  comment  period,  ending  on 
December  5.  2000,  was  provided  for 
those  interested  in  submitting 
comments. 

We  received  comments  from  four 
organizations  representing  employers 
either  as  employer  associations  or 
human  resource  associations.  Generally, 
the  comments  requested  clarification  of 
issues  or  asserted  difficulty  in  reporting 
information  required  by  \^OA.  Two 
comments  addressed  the  relationship 
between  the  current  Office  of  Federal 
Contract  Compliance  Prcjgrams  (OFCCP) 
VE\TIAA  regulations  and  the  proposed 
rule.  All  of  the  commentators  provided 
recommended  changes  to  the  proposed- 
rule. 

We  appreciate  receiving  the 
thoughtful  comments.  We  have 
seriously  considered  all  concerns  and 
recommendations  and  have  made 
several  changes  in  the  final  rule  based 
on  the  comments.  The  comments  and 
changes  are  discussed  in  detail  below. 
Briefly,  however,  we  have: 

•  Provided  guidance  in  counting 
minimum  and  maximum  number  of 
employees. 

•  Deleted  the  instructions  concerning 
when  employers  may  ask  special 
disabled  veterans  to  self-identifw 

•  Provided  guidance  on  the  change 
from  the  Standard  Industrial  Code  (SIC) 
to  the  North  American  Industrial 
Classification  System  (NAICS). 

•  Clarified  "computer  generated 
output"  and  which  employers  may 
submit  reports  via  the  Internet. 

IV.  Section-bv-Section  Review  of  the 
Rule 

Throughout  the  rule,  minor  language 
changes  have  been  made  to  comply  with 
the  Presidential  Memorandum  on  Plain 
Language  by  clarifying  the  wording  of 
the  regulations.  Unless  specified  below, 
none  of  these  changes  are  intended  to 
alter  the  substantive  meaning  of  the 
regulations. 

In  addition,  throughout  the  rule, 
references  to  the  United  States  Code 
have  been  corrected  to  reflect  the 
numbering  changes  affected  by  VEOA 
and  the  Veterans"  Benefit  Improvement 
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Act  of  1996  (VBIA):  similarly,  references 
to  the  regulations  promulgated  by  the 
OFCCP  have  been  amended  to  reflect 
changes  to  those  regulations. 

Sections  or  paragraphs  of  the  rule  that 
are  not  discussed  in  this  preamble  have 
not  been  changed  in  any  substantive 
wav  from  the  previous  version  of  the 
regulations. 

Section  250  1      What  are  the  purpose 
and  scope  of  this  parf 

This  section  outlines  the  purpose  and 
scope  of  the  regulations.  Paragraph  (a) 
corrects  the  regulations'  citation  to  the 
United  States  Code,  reflects  the  new 
reporting  threshold,  and  indicates 
which  contractors  are  required  to  file 
reports  under  the  regulations.  Paragraph 
(d)  directs  readers  to  the  OFCCP 
regulations  that  govern  the  affirmative 
action  obligations  of  contractors  and 
subcontractors  toward  protected 
veterans. 

Section  250.2     What  detinitions  opplv 
to  this  part^ 

This  section  provides  the  detinitions 
that  apply  to  this  part.  Paragraph  (h)(l  i 
of  the  NPRM  would  ha\  e  updated  the 
reference  to  the  Standard  Industrial 
Classification  (SICJ  Manual  from  the 
1972  edition  to  the  1987  edition,  and 
w'ould  have  added  the  acronym  for  the 
Employer  Identification  Number  (EIN) 
As  discussed  belou  .  Standard  Industrial 
Code  has  been  replaced  by  the  North 
.•\merican  Industrial  Classification 
Svstem  (NAICS),  Accordingly,  the  SIC 
definition  is  deleted  in  the  final  rule 
The  EIN  requirement  is  retained  in  the 
final  rule 

Paragraph  (b)(4).  the  definition  of 
"special  disabled  veteran."  is  amended 
to  clarif\'  that  in  order  to  be  covered, 
veterans  must  have  sen'ed  in  the 
military,  ground,  naval,  or  air  service  of 
the  I'nited  States,  and  not  of  any  other 
nation.  The  definition  of  "veteran  of  the 
Vietnam  era"  in  paragraph  (b)(5)  is 
amended  to  add  the  same  clarification, 
and  also  to  conform  to  the  statuton 
definition  of  the  term  at  38  CSC. 
101(29),  which  was  altered  by  the 
Veterans'  Benefits  Improvement  .Act  of 
1996.  Paragraph  (b)(6)  is  amended  to 
define  "other  protected  veterans.  "  as 
required  by  VEOA.  Paragraphs  (b)(9) 
and  (b)(10)  add  definitions  for  the  terms 
"states"  and  "eligibility  period." 
respectively 

We  received  several  comments  in 
relation  to  definitions  in  this  part.  These 
comments  referred  to    other  veterans " 
and  "hiring  location." 

Comment:  One  commentator  stated 
that  the  definition  of  "other  veterans' 
was  confusing.  The  commentator 
believed  the  term  "other  veterans" 


implied  all  veterans  not  otherwise 
defined  by  VEVRAA  rather  than  the 
more  limited  class  of  veterans  defined 
in  section  61-250  2 

Response  "Other  veterans  '  has  been 
changed  to  "other  protected  \eterans" 
and  the  paragraph  will  read.  "Other 
protected  veterans  means  any  other 
veteran  who  ser\ed  on  active  dutv  in 
the  US,  militar\ .  ground.  na\al  or  air 
ser\'ice  during  a  war  or  in  a  campaign 
or  expedition  for  which  a  campaign 
badge  has  been  authorized,  other  than 
special  di.sabled  veterans  or  veterans  of 
the  Vietnam  era." 

Comment:  Another  conimcnt.itor 
asserted  that  the  definition  tif  "hiring 
location"  is  contrary  to  the  "virtual 
workplace  that  has  become  a  realitv  in 
todav's  economv  "  The  commentator 
suggested  that  "hiring  location'  be 
defined  as  where  the  management  or 
business  unit  of  the  employee  is  locati^d 

Response:  The  definition  of  "hiring 
location"  in  the  final  rule  is  identical  to 
the  definition  of  "establishment' 
contained  in  the  instructions  for 
completing  the  Employer  Information 
Report.  EEO-1,  Standard  Form  100 
(EEO-1  Report)   In  order  to  avoid 
ccmfusion  in  the  regulated  community, 
VTTS  believes  it  is  important  to 
maintain  as  much  consistency  as 
possible  between  the  VETS-100  Report 
andtheEEO-l  Report  Therefur-'  ;i 
maintain  consistency  with  the  EEO-l 
Report  definition,  the  definition  for 
"hiring  loc  ation"  has  been  retained. 

Comntent  One  (ommentator  noted 
that  in  the  definitiim  se(  tion  we  had 
incorrectly  used  the  acron\ni 
"OASVET  "  to  describe  the  agency. 

Response:  We  ha\  e  (  hanged  that 
acr(m\m  to  ATTS 

Cimiment  One  (  ommenter 
recommended  incoiporating  the 
category  of  "recently  separated 
\eterans"  into  the  final  rule,  but  that 
reporting  on  "re(  entl\  separated 
veterans"  be  made  opticmal  for  the  2001 
reporting  cvcle.  This  commenter 
suggested  several  options  bv  w  hich  this 
new  class  of  protected  veterans  could  be 
counted. 

Response  As  discussed  in  the 
Background  section  of  this  rule,  the 
Veterans  Benefits  and  Health  Care 
Improvement  Act  of  2000  incorporated 
this  new  class  of  protected  veterans  into 
VEVRAA.  VETS  agrees  w  ith  the 
commenter  that  there  are  multiple 
options  for  incorporating  this  new  class 
of  protected  veterans  into  the  rule.  It  is 
precisely  for  this  reason  that  \'ETS 
believes  it  is  not  possible  simph'  tn 
include  "recently  separated  \eterans'"  in 
this  final  rule  and  that  a  new  Notice  of 
Proposed  Rulemaking  is  required. 
Therefore,  consistent  with  the 


commenter's  concerns  about  changing 
the  reporting  requirement  without 
adequate  lead  tune,  VETS  will  not  be 
requiring  reporting  on  "recently 
separated  veterans'  during  the  2001 
reporting  cycle. 

VTTS  considered  and  rejected  the 
idea  of  delaying  this  final  rule  until  a 
new  NPRM  could  be  published.  A 
primary  reason  for  this  decision  is  that, 
due  to  the  two-year  lead  time  already 
provided,  most  covered  contractors 
already  have  updated  their  VETS-100 
recordkeeping  databases  to  collect 
information  on  the  new  class  of 
protected  veterans  created  by  VEGA. 
Therefore,  withholding  this  final  rule 
for  the  inclusion  of  the  "recently 
separated  veterans  "  would  not  prevent 
covered  contractors  from  having  to 
update  their  databases  a  second  time. 
Consequently,  the  "recently  separated 
veterans'  category  is  not  incorporated 
into  this  final  rule. 

Comment:  Concerns  have  been  raised 
that  some  covered  contractors  might  not 
have  sufficient  time  to  update  their 
record  collection  and  keeping  systems 
to  collect  data  required  by  VEOA. 

Response:  Program  year  2001  VETS- 
100  Reports  are  due  b\-  September  30. 
2001.  In  response  to  the  commenter's 
concerns,  this  regulation  will  take  effect 
November  13,  2001.  Therefore. 


!    r'imof  the  VEOA 
1  \\  .\i  !)e  optional  for 
ir  _'t)Ul.  and  reporting  on  the 
I  it,i  elements  will  become 

!  till  program  year  2002 


r>'''i  111  I  ■■!  i  1. 1, 

new  VL(JA 

mandator\ 

\  !"Ts    "IK!  K.  I    It  due  September  30 

2UUJ  Ttu'  Nl\'  niL>er  13.  2001  effective 

date  will  give  covered  contractors  nearly 

a  year  to  update  their  record  collection 

and  keeping  systems. 

Section  250. 10     What  reporting 
requirements  apply  to  Federal 
contractors  and  subcontractors,  and 
what  specific  wording  must  the 
reporting  requirements  contract  clause 
contain? 

This  section  continues  the 
requirement  that  covered  Federal 
contractors  and  subcontractors  submit 
reports  at  least  annually  regarding  their 
hiring  and  continued  employment  of 
veterans  in  the  three  categories  defined 
in  Section  250  2.  This  section  also 
amends  the  required  language  for  the 
contract  clause  that  must  be  included  in 
each  covered  Federal  contract  and 
subcontract.  Paragraphs  (a)(1)  and  (a)(2) 
of  the  amended  clause  add  the 
requirement  that  contractors  and       • 
suIk  (jntractors  report  on  their 
employment  of  "other  protected 
veterans."  as  defined  in  Section  250.2 
Paragraph  (a)(3)  requires  contractors  and 
subcontractors  to  report  the  maximum 
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number  <ind  minimum  number  of 
persons  t^-mpioved  during  the  reporting 
period  These  changes  are  required  bv 

Paragraph  ic.)  of  the  amended  clause 
changes  the  annual  deadline  for 
submitting  the  XTTS-lOO  Report  from 
.March  31  to  September  30  As  explained 
in  the  "Background"  section  above,  this 
change  svnchronizes  the  V'ETS-100  and 
EEO-1  reporting  dates.  This  paragraph 
also  defines  the  eligibility  period  for  the 
report  Paragraph  (dj  amends  the 
definition  nf  the  reporting  period. 
Contractors  and  subcontractors  wUl  stili 
be  able  to  select  an  ending  date  for  the 
period,  however,  the  range  of 
permissible  dates  is  changed  The 
previous  version  of  the  clause  permitted 
ending  dates  between  fanuar>  1  and 
March  1;  the  amended  version  permits 
ending  dates  between  Fulv  1  and  .August 
31. 

Paragraph  (e)  is  revised  to  indicate 
that  both  contractors  and  subcontractors 
must  report  the  numbers  of  protected 
veterans  known  to  them  during  the 
reporting  period  Contractors  and 
subcontractors'  knowledge  of  veterans 
status  mav  be  obtained  in  a  varietv  of 
ways,  including,  ifi  response  to  an 
invitation  to  applicants  to  self-identif\' 
in  accordance  with  41  CFR  bO-250.42. 
voluntar\'  self-disclosures  by  protected 
incumbent  veterans,  or  actual 
knowledge  uf  an  employee's  veteran 
status  by  a  contractor  or  subcontractor 

Comment  Two  comments  were 
received  concerning  the  reporting  of 
"minimum  and  ma.'<;:mum"  number  of 
emplo\ees  On*'  commentator  expressed 
concern  about  the  added  reporting 
burden.  The  .s(K:ond  asked  for 
clarification  about  how  to  determine  the 
minimum  and  maximum  number  of 
employees  The  (  omm»'ntator  asserted 
that  there  could  be  continuous 
employment  fluxing  at  a  company  and 
that  it  was  unclear  exactly  when  the 
minimum  and  maximum  number  of 
employee>  had  to  be  determined. 

flpspon.spThis  additional  reporting 
item  is  statutorily  required, 
consequently   it  must  be  included  in  the 
final  rule,  in  an  attempt  to  provide 
nexibility  in  reporting  thi*;  information 
and  to  reduce  the  burden  nn  employers, 
\'ETS  ha>  addt'd  clarifyinu  language  to 
section  hl-25()  l()fa)(  -ij.  The  new 
lant^uage  reads  "The  maximum  number 
and  minimum  number  nf  employees  of 
such  contractor  at  each  hiring  location 
during  the  perio(i  ( (nered  b\  the  report. 
Th» minimum  and  ma.ximum  number  of 
emplo\ees  reportable  at  each  hiring 
location  during  the  period  covered  by 
the  report  must  be  determined  as 
follows:  Contractors  must  review 
pa\roli  re(  ords  fur  each  nf  the  pay 


periods  included  in  the  report.  The 
minimum  number  of  employees  is  the 
total  number  of  employees  paid  in  the 
payroll  period  in  which  the  contractor 
had  the  fewest  numlier  of  employees. 
The  maximum  number  of  employees  is 
the  total  number  of  employees  paid  in 
the  payroll  period  in  which  the 
contractor  had  the  greatest  number  of 
employees." 

Section  61-250.11     On  what  tnrm  musf 
the  data  required  above  be  submitted ' 

This  section  amends  the  VTTS-IOC) 
form  and  instructions,  and  provides 
new  avenues  for  submission  of  the 
report. 

Paragraph  (a):  This  paragraph 
provides  a  copy  of  the  amended  V'ETS- 
100  form  and  the  text  of  the  amended 
instructions  provided  with  the  form. 
The  introduction  to  the  instructions  is 
amended  to  clarifN  that  a  separate  report 
must  be  r  funpleted  for  each  hiring 
location  in  all  States  The  term 
"supplemental"  is  deleted  to  emphasize 
that  the  obligatirm  to  complete  and 
submit  the  \'ETS-10n  Report  is  separate 
from  the  obligation  to  complete  and 
submit  the  EEO-1  Report       '' 

Instructions  The  section  of  the 
instructions  entitled  "How  to  Prepare 
Form"  is  amended  to  insert  an 
explanation  of  the  meaning  of  shaded 
areas  on  the  form,  as  well  as 
instructions  for  determining  the 
reporting  period  by  selecting  an  ending 
date  for  the  report.  The  latter 
information  is  not  new.  Under  the  rule 
the  information  is  mo\  ed  from  a 
different  section  of  the  instructions  in 
order  to  emphasize  that  the  reporting 
period  applies  to  the  entire  report. 

The  section  of  the  instructi(ms 
entitled  "Company  Identification"  was 
originally  revised  to  request  reporting  of 
the  contractor's  Standard  industrial 
Code  (SIC)  and  require  the  Dun  and 
Bradslreet  l.D.  number  (fJUNS).  if 
available,  in  addition  to  the  EIN  that  is 
already  required.  These  changes  were  to 
assist  VETS  in  identifying  Federal 
contractors  and  subcontractors 

Comment:  We  received  one  comment 
requesting  that  the  SIC]  be  changed  to 
the  North  American  Industrial 
Classification  System  (N.\1C:S). 

flesponse  On  (ktober  1.  2000.  the  SIC 
was  replaced  by  the  NA4CS.  VETS  made 
corresponding  changes  in  the  VETS-100 
reporting  form.  Covered  rontrai  tors  and 
subcontractors  are  now  requested  to 
report  their  NAKXS  Code,  if  available.  To 
learn  more  about  the  NAICS.  converting; 
SIC  codes  to  NAICS  codes,  and  other 
information  relating  to  the 
implementation  of  NAK^S.  visit  the  L  S 
Census  Bureau  web  page  dedicated  to 
NAICS:  httpJ /www. census  on\/(^pcd/ 


www/ nnics.html.  The  Small  Business 
.Administration  (SBA)  also  has  an 
information  weh  page  for  N.AICS 
specific  to  SBA  services  at:  http:// 
iMy-w.shn.s^ov/sizp/XAICS-cnver- 
pnge.btml. 

The  section  entitled  "Information  on 
Employees."  previoush  called 
"Information  on  Veterans."  is  revised  in 
several  ways.  The  paragraph  "Counting 
veterans"  is  added  in  response  to 
numerous  questions  from  contractors 
concerning  how  contractors  must  count 
veterans  who  fall  into  more  than  one 
category.  The  paragraph  "Data  on 
Current  Employees "  amends  a  currently 
untitled  paragraph.  This  paragraph 
explains  which  payroll  period  may  be 
used  to  provide  the  data,  which  full- 
time  and  part-time  employees  must  be 
included  in  the  data,  and  which  data  are 
optional.  In  addition,  this  paragraph 
expands  the  categories  of  veterans  who 
must  be  included.  The  paragraph  "Data 
on  New  Hires"  (titled  "New  Hires  Data" 
in  the  prior  regulation)  is  amended  to 
explain  which  data  in  this  section  are 
optional,  and  to  delete  the  explanation 
of  how  to  select  the  reporting  period. 
This  explanation,  as  noted  above,  is 
moved  to  the  section  headed  "How  to 
Prepare  Form."  The  new  paragraph 
"Maximum  and  minimum  number  of 
employees"  complies  with  VEOA  by 
requiring  contractors  and  subcontractors 
to  report  the  maximum  and  minimum 
number  of  persons  employed  during  the 
reporting  period 

Comment:  One  t;omment  was  received 
c(mceming  the  proposed  clarificaticm 
that  a  veteran  must  be  counted  in  all  the 
categories  in  which  he  or  she  belongs. 
The  commentator  indicated 
appreciation  for  the  ( larification  but 
believed  this  would  impose  a  burden  on 
those  contractors  who  previoush  had 
triefl  to  avoid  double-counting  ui 
\  eterans  and  would  retjuire  these 
employers  to  ask  protected  veterans  to 
self-identify 

Response:  VETS  is  not  requiring 
employers  to  recount  current  employees 
to  determine  if  they  fall  into  more  than 
one  categor)'  However,  if  an  employer 
is  aware  that  an  employee  meets  the 
definitions  of  more  than  one  category  of 
[irotected  veteran,  the  employee  must  he 
counted  in  eac;h  idfMitified  category. 
VETS  is  clarifv  ing  the  language  to  read: 
"Some  veterans  will  fall  into  more  than 
one  of  the  protected  vi'teran  categories. 
For  example,  a  veteran  may  be  both  a 
special  di.sabled  veteran  and  a  Vietnam 
era  veteran.  In  such  cases  the  veteran 
must  be  counted  in  eaf:h  category." 

In  the  "Definitions"  section,  the 
definitions  of  "special  di.sabled  veteran" 
and  "veteran  of  the  Vietnam  era"  are 
amended,  and  a  definition  of  "other 
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protected  veterans"  is  added,  in  the 
same  ways,  as  these  terms  are  defined 
in  section  61-250.2.  The  section  "Legal 
Basis  for  Reporting  Requirements "  is 
amended  by  incorporating  the  new  class 
of  covered  veteran  and  the  new 
reporting  requirements  required  bv 
V'EOA. 

Paragraph  Ibj:  This  paragraph 
requires  most  contractors  and 
subcontractors  who  submit  computer- 
generated  output  to  do  so  in  the  form  of 
an  electronic  file,  unless  they  submit 
reports  for  ten  locations  or  less.  This 
requirement  is  intended  to  reduce  tL? 
cost  to  contractors  and  subcontractors  of 
submitting  the  VETS-100  form  and  the 
cost  to  the  Federal  go\ernment  of 
tallying  the  information  on  the  form 

Comments:  We  received  a  comment 
concerning  submitting  computer- 
generated  forms  indicating  that  the 
instruction  language  did  not  clearly 
state  that  filers  of  more  than  10  forms 
must  do  so  electronic:ally. 

Response:  VETS  changed  the  language 
of  the  first  sentence  in  60-250  11  (b)  to 
read:  "Contractors  and  subcontractors 
that  submit  computer-generated  output 
for  more  than  10  hiring  locations  In 
satisf\'  their  VETS-100  reporting 
obligations  must  submit  the  output  in 
the  form  of  an  electronic  file  " 

Comment:  We  also  received  a 
comment  expressmg  concern  "that 
output  using  specifications  from  the 
Department  of  Labor,  which  ma\  change 
from  vear  to  year,  will  inx'olve  an 
inordinate  amount  of  programming 
time,  not  only  at  the  outset  to  conform 
to  the  specification,  but  also  on  an 
annual  basis  to  comply  with  any 
changes  promulgated  by  the  agency." 

Response:  \'ETS  does  not  intend  to 
make  changes  in  its  elet:tronic  reporting 
specifications  once  the\'  are  specified, 
unless,  for  example,  changes  in 
technology  require  it  to  do  so   Howe\  er. 
if  changes  are  made.  VETS  will  ensure 
that  the  regulated  community  has  ample 
time  to  make  any  necessary  changes. 

Paragraph  Id:  This  paragraph 
provides  small  business  the  opportunity 
to  submit  their  VETS-100  Report  via  the 
Internet  and  to  obtain  a  company 
number  via  e-mail. 

Comment:  One  commentator 
requested  the  language  in  this  section  be 
revised  to  state  that  any  contractor  or 
subcontractor  that  wishes  to  may  file  the 
VETS-100  Report  via  the  Internet. 

Response:  VETS  agrees  with  the 
commentator  that  any  contractor  or 
subcontractor  should  be  allowed  to  file 
its  VETS-100  Reports(s)  via  the  Internet 
Although  the  site  was  developed  to 
accommodate  small  business,  it  may  be 
utilized  by  any  contractor  or 
subcontractor.  Accordingly.  VETS 


changed  the  first  sentence  in  Section 
61-250.1 1(c)  to  read:  "Contractors  or 
subcontractors  may  submit  the  VTTS- 
100  Report  via  the  Internet." 

Paragraph  lej:  This  paragraph  changes 
the  VTiiTS-lOO  Report  filing  deadline  to 
September  30.  As  explained  above,  this 
will  synchronize  the  VETS-100  and  the 
EEC)-1  reporting  cycles  The  paragraph 
also  includes  an  Internet  address  where 
VETS-100  information  may  be  obtained. 

Comment  One  commentator  wrote 
"The  proposed  rule  indit.ates  that  it  is 
the  responsibility  of  each  contractor  or 
subcontractor  to  obtain  the  necessar>' 
supplies  of  the  VETS-lOO  Report  form 
before  the  annual  September  <n  filing 
date.  Icitation  omitted!  In  light  of  the 
delavs  in  the  generation  of  both  the 
EEO^l  and  the  VETS-lOO  forms  for  the 
2000  reporting  cycle,  we  propose  to 
either  strike  this  sentence,  r.r  modif\'  it 
to  read    •    •    *  befoie  the  .annual 
September  M)  filing  deadline,  assuming 
that  the  department  makes  thf  form 
available  to  cimtrat  tors  and 
subcontractors  at  least  60  days  prior  to 
the  filing  deadline  '  " 

Response  VTITS  is  not  aware  of  any 
problems  this  requirement  has  created 
in  the  pa.st  VETS  annuallv  mails  out  the 
VTTS-100  Report  to  contractors  in  the 
VETS-lOO  database  during  the  nmnth  nf 
lulv  each  vear  The  form  also  is 
available  on  the  VETS-lOO  home  page 
on  the  Internet  at:  http:// 
\etslOO.(  uden\■^'^  edu.  \ETS  is  leaving 
this  paragraph  unchanged. 

Section  61-250.12     What  invitation  to 
self-identify-  must  a  contractor  offer  to 
veterans'' 

Thi.s  section  is  deleted  in  the  final 
rule.  Section  61-230.12  originally 
required  contractors  and  sub(  imtractors 
to  invite  all  applicants  for  cmplnvnK'nt 
who  are  protet:ted  \eterans.  and  who 
wish  to  benefit  under  the  affirmative 
ac:tion  program,  to  identify  themselves 
to  the  contractor  or  subc  ontra'  tor. 

Comment:  Two  commentators  noted 
that  the  invitation  to  self-identify 
requirement  was  not  consistent  with  the 
analogous  requirements  containi'd  m 
the  regulations  implementing  the 
affirmative  action  requirements  of 
\EVRAA  at  41  CFR  60-250  42 
published  by  OFCCP 

Response:  VETS  deleted  Section  61- 
250,12  to  reiluce  potential  confusion. 
VEVRAA's  affirmative  action 
requirements  are  administertd  and 
enforced  bv  OFCCP  The  responsibilit\ 
of  VETS  under  section  4212  of  VEVR.AlA 
IS  limited  to  submission  of  the  VETS- 
lOO  Report  Accordingly.  VKTS  believes 
that  it  is  not  necessar>-  to  address  the 
issue  of  invitations  to  self-idfntifv  as  a 


protected  veteran  under  the  regulations 
relating  to  the  VETS-lOO  Report. 

Comment:  A  commentator  inquired  as 
to  whether  contractors  are  required  or 
permitted  to  periodically  invite  current 
"iiifiiivees  to  self-identify. 

W'  sponse.-  Contractors  and 
subcontractors  are  not  required  to 
survey  their  workforces  to  solicit 
information  about  veterans'  status  for 
the  purpose  of  completing  the  VETS- 
lUO  Report.  Contractors  and 
subcontractors  are  permitted  to  solicit 
information  about  veterans'  status  in 
any  lawful  manner. 

Section  61-250.20    How  will  DOL 
determine  whether  a  contractor  or 
subcontractor  is  complying  with  the 
requirements  of  this  part? 

The  language  of  this  section  is 
amended  to  clarify  that  during  the 
course  of  a  compliance  evaluation. 
OFCCP  may  determine  whether  a 
contractor  or  subcontractor  has 
submitted  the  reports  required  by  this 
part. 

Section  6 1 -250. 99     What  are  the  OMB 
control  numbers  for  this  part? 

This  section  is  updated  to  reflect  the 
most  recent  regulations  implementing 
the  Paperwork  Reduction  Act. 

1\    Regulatory  Procedures 

Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  Rule  is  not  a 
"significant  regulatory  action  "  under 
Executive  Order  12866  because  this 
action  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  Si  00  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  l(x:al,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency,  or  otherwise 
interfere,  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary'  impact  of 
tMititlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof:  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  a  regulatory 
impact  analysis  is  unnecessary. 

Congressional  Review  Act 

This  regulation  is  not  a  major  rule  for 
jiurposes  of  the  Congressional  Review 
Act. 

Unfunded  Mandates 

Executive  Order  12875— This  final 
rule  does  not  cjeate  an  unfunded 


I 
52002         Federal  Register/ Vol.  66,  No.  197 /Thursday,  October  11,  2001 /Rules  and  Regulations 


Federal  Mandate  upon  any  State,  local, 
or  tribal  government. 

Unfunded  Mandate  Reform  Act  of 
1995 — This  final  rule  does  not  include 
any  Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments  in  the  aggregate 
of  SlOO  million  or  more,  or  increased 
expenditures  by  the  private  sector  of 
SlOO  million  or  more. 

Executive  Order  13132       I 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
13132  regarding  Federalism.  This  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  thf 
various  levels  of  government.  Therefore, 
the  requirements  of  section  6  of 
Executive  Order  13132  do  not  apply  to 
this  rule. 

Regulatory'  Flexibilit\-  Act 

This  rule  does  not  substantially 
change  the  existing  obligations  of 
Federal  contractors  or  subc:ontractors. 
The  Department  of  Labor  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 
Therefore,  no  regulatory  flexibilitv 
analysis  is  required 

Paperwork  Reduction  Act 

This  rule  contains  inforrndtmn 
collections  which  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995   Sections  61- 
250.10  and  61-250  11  are  revised 
paperwork  sections  that  become 
effective  after  they  ha\  e  been  approved 
by  OMB.  The  rule  revis»>s  regulations 
approved  under  OMB  Notice  of  Action 
No.  1293-0005  for  implementation  of 
these  information  collection 
requirements,  Th^*  ruU'  cfxiifio  new 
reporting  requirements  mandatt'd  hv  the 
Veterans  Employment  Opportunity  Act 
of  1998.  We  estimate  the  collection 
burden  to  be  30  minutes  por  respondent. 
The  information  collection  requiremerrts 
affected  by  this  final  rule  have  been 
identified  in  the  NPRM  Those 
informafi(m  c:oll('(  tion  rfquirements  and 
their  predicteri  effect  on  rt^curdkecping 
and  reporting  burden  hours  maintained 
in  the  OMB  Nfitice  of  Ac:tion  fiK-  1293- 
0005  are  summarized  below 

Contractors  and  subcontractors  are 
required  to  collect  flata  fin  a  new 
category  of  veterans,  "other  protected 
veterans."  Additionally,  contractors  and 
subcontractors  must  report  the 
maximum  and  minimum  number  ot 
persons  emplo\ed  during  the  reporting 


period.  Company  identification 
information  is  revised  to  request  the 
submission  of  a  contractor's  North 
American  Industrial  Classification 
System  (NAICS)  CJode  and  require  the 
Dun  and  Bradstreet  I.D.  number 
(Dr\Sl,  if  available. 

List  of  Subjects  In  41  CFR  Part  61-250 

Government  contracts.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Signed  at  Washington.  IX..  this  2nd  dav  of 
October  2001 

Elaine  L.  Chao. 

Secretary  of  Labor 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Chapter  61  is  revised 
to  read  as  follows: 

CHAPTER  61— OFFICE  OF  THE  ASSISTANT 
SECRETARY  FOR  VETERANS' 
EMPLOYMENT  AND  TRAINING  SERVICE, 
DEPARTMENT  OF  LABOR 

PART  61-250-ANNUAL  REPORT 
FROM  FEDERAL  CONTRACTORS 

Sec. 

61-250.1     What  are  the  purpose  and  scope 

of  this  part? 
61-250.2     What  definitions  apply  to  this 

part? 
61-250.10     What  reporting  requirements 

apply  to  Federal  contractors  and 

subcontractors,  and  what  specific 

wording  must  the  reporting  requirements 

contract  clause  contain? 
61-250.11     On  what  form  must  the  data 

required  bv  this  part  be  submiltt'd' 
61-250.20     How  will  DOL  detemi.ne 

whether  a  contractor  or  subcontractor  is 

complying  with  the  requirements  of  this 

part? 
61-250.99     What  are  the  OMB  control 

numbers  for  this  part? 

APPENDIX  A— Federal  Contractor 
Veterans'EmpioymenI  Report  VETS-lOO 

.Authority:  38  U.S.C.  101  rt  seq..  Pub.  L. 
'I.(--.0H.  HKSlai   2=i78  VKVRAA  as  amended. 

§  61  -250. 1     What  are  the  purpose  and 
scope  of  this  part? 

(a)  This  part  61-250  implements  38 
U.S.C.  4212(d).  Each  contractor  or 
subcontractor  who  enters  into  a  contract 
in  the  amount  of  $25,000  or  more  with 
any  department  or  agency  of  the  United 
States  for  the  procurement  of  personal 
property  and  non-personal  senices 
(including  construction),  and  who  is 
subject  to  38  U.S.C.  4212(a)  and  the 
Office  of  Federal  Contract  (Compliance 
Programs  (OFCCP)  regulations  at  41  CFR 
part  60-250.  must  submit  a  report 
according  to  the  requirements  of  §61- 
250.10. 

(b)  Notwithstanding  the  regulations  in 
this  part,  the  regulations  at  41  CFR  part 
60-250.  administered  by  OFCCP. 
continue  to  applv  to  c:ontractors'  and 


subcontractors'  affirmative  action 
obligations  regarding  veterans. 

(c)  Reporting  requirements  of  this  part 
regarding  veterans  will  be  deemed 
waived  in  those  instances  in  which  the 
Deputy  Assistant  Secretary,  OFCCP,  has 
granted  a  waiver  under  41  CFR  60- 
250.4(b)(1),  or  has  concurred  in  granting 
a  waiver  under  41  CFR  60-250.4(b)(2). 
from  compliance  with  all  the  terms  of 
the  equal  opportunity  clause  for  those 
establishments  not  involved  in 
government  contract  work.  Where 
OFCCP  grants  only  a  partial  waiver, 
compliance  with  these  reporting 
requirements  regarding  veterans  will  be 
required. 

(d)  41  CFR  60-250.42  and  Appendix 
B  to  part  60-250  provide  guidance 
concerning  the  affirmative  action 
obligations  of  Federal  contractors  and 
subcontractors  toward  applicants  for 
employment  who  are  protected 
veterans. 

§  61-250.2    What  definitions  apply  to  this 
part? 

(a)  For  purposes  of  this  part,  and 
unless  otherwise  indicated  in  paragraph 
(b)  of  this  section,  the  terms  set  forth  in 
this  part  have  the  same  meaning  as  set 
forth  in  41  CFR  part  60-250. 

(b)  For  purposes  of  this  part: 

(1)  Hiring  location  (this  definition  is 
identical  to  establishment  as  defined  by 
the  instructions  for  completing 
Emplover  Information  Report  EEO-1. 
Standard  Form  100  (EEO-1  Report)) 
means  an  economic  unit  which 
produces  goods  or  services,  such  as  a 
factor.',  office,  store,  or  mine.  In  most 
instances  the  establishment  is  at  a  single 
physical  location  and  is  engaged  in  one. 
or  predominantly  one.  type  of  economic 
activity.  Units  at  different  locations, 
even  though  engaged  in  the  same  kind 
of  business  operation,  should  be 
reported  as  separate  establishments.  For 
locations  involving  construction, 
transportation,  communications, 
electric,  gas.  and  sanitary  services,  oil 
and  gas  fields,  and  similar  types  of 
physically  dispersed  industrial 
activities,  however,  it  is  not  necessary  to 
list  separately  each  individual  site, 
project,  field,  line.  etc..  unless  it  is 
treated  by  the  contractor  as  a  separate 
legal  entity  with  a  separate  Employer 
ldentific;ation  Number  (EIN).  For  these 
physically  dispersed  activities,  list  as 
establishments  only  those  relatively 
permanent  main  or  branch  offices, 
terminals,  stations,  etc..  which  are 
either: 

(i)  Directly  responsible  for  supervising 
such  dispersed  activities,  or 

(ii)  The  base  from  which  personnel 
and  equipment  operate  to  carry  out 
these  activities.  (Where  these  dispersed 
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activities  cross  State  lines,  at  least  one 
such  establishment  should  be  listed  for 
each  State  involved.) 

(2)  Employee  means  any  individual 
on  the  payroll  of  an  employer  who  is  an 
employee  for  piuposes  of  the  employers 
withholding  of  Social  Security  taxes 
except  insurance  salespersons  who  are 
considered  to  be  employees  for  such 
purposes  solely  because  of  the 
provisions  of  section  3121(d](3){B)  of 
the  Internal  Revenue  Code  (26  U.S.C). 
The  term  employee  does  not  include 
persons  who  are  hired  on  a  casual  basis 
for  a  specified  time,  or  for  the  duration 
of  a  specified  job,  and  who  work  on 
remote  or  scattered  sites  or  locations 
where  it  is  not  practical  or  feasible  for 
the  employer  to  make  a  visual  survey  of 
the  work  force  within  the  report  period; 
for  example,  persons  at  a  construction 
site  whose  employment  relationship  is 
expected  to  terminate  with  the  end  of 
the  employees'  work  at  the  site;  persons 
temporarily  employed  in  any  industry 
other  than  construction,  such  as 
mariners,  stevedores,  waiters/ 
waitresses,  movie  extras,  agricultural 
laborers,  lumber  yard  workers,  etc.,  who 
are  obtained  through  a  hiring  hall  or 
other  referral  arrangement,  through  an 
employee  contractor  or  agent,  or  by 
some  individual  hiring  arrangement:  or 
persons  on  the  pavToll  of  a  temporary 
ser\'ice  agency  who  are  referred  by  such 
agency  for  work  to  be  performed  on  the 
premises  of  another  employer  under 
that  employer's  direction  and  control. 

(3)  Job  category  means  any  of  the 
following:  Officials  and  managers, 
professionals,  technicians,  sales 
workers,  office  and  clerical,  craft 
workers  (skilled),  operatives 
(semiskilled),  laborers  (unskilled), 
service  workers,  as  required  bythe 
Employer  Information  Report  EEO-1. 
Standard  Form  100  (EEO-1  Report),  as 
defined  as  follows: 

(i)  Officials  and  managers  means 
occupations  requiring  administrative 
and  managerial  personnel  who  set  broad 
policies,  exercise  overall  responsibility 
for  execution  of  these  policies,  and 
direct  individual  departments  or  special 
phases  of  a  firm's  operation.  Includes: 
Officials,  executives,  middle 
management,  plant  managers, 
department  managers  and 
superintendents,  salaried  supervisors 
who  are  members  of  management, 
purchasing  agents  and  buyers,  railroad 
conductors  and  yard  masters,  ship 
captains  and  mates  (except  fishing 
boats),  farm  operators  and  managers, 
and  kindred  workers. 

(ii)  Professionals  means  occupations 
requiring  either  college  graduation  or 
experience  of  such  kind  and  amount  as 
to  provide  a  background  comparable  to 


college  education.  Includes- 
Accountants  and  auditors,  airplano 
pilots  and  navigators,  architects,  artists, 
chemists,  designers,  dietitians,  editors, 
engineers,  lawyers,  librarians, 
mathematicians,  natural  scientists, 
registered  professional  nurses, 
personnel  and. labor  relations 
specialists,  physical  scientists, 
physicians,  social  scientists.  sur\eyors. 
teachers,  and  kindred  workers. 

(iii)  Technicians  means  occupations 
requiring  a  combination  of  basic 
scientific  knowledge  and  manual  skill 
which  can  be  obtained  through  about  2 
years  of  post-high  school  education, 
such  as  is  offered  in  many  technical 
institutes  and  junior  colleges,  nr  thrnui;h 
equivalent  on-the-job  training  Includes: 
Computer  programmers  and  operators. 
drafters,  engineering  aides,  junior 
engineers,  mathematical  aides,  licensed, 
practical  or  vocational  nurses, 
photographers,  radio  operators, 
scientific  assistants,  technical 
illustrators,  technicians  (medical, 
dental,  electronic,  physical  science), 
and  kindred  workers 

(iv)  Sales  means  occupations  engaging 
wholly  or  primarily  in  direct  selling. 
Includes:  Advertising  agents  and  sales 
workers,  insurance  agents  and  brokers. 
real  estate  agents  and  brokers,  stock  and 
bond  sales  workers,  demonstrators,  sales 
workers  and  sales  clerks,  grot  ery  clerks 
and  cashier-checkers,  and  kindred 
workers. 

(v)  Office  and  clerical  includes  all 
clerical-type  work  regardless  of  level  of 
difficulty,  where  the  activities  are 
predominantly  non-manual  though 
some  manual  work  not  directly  involved 
with  altering  or  transporting  the 
products  is  included  Includes 
bookkeepers,  cashiers,  collectors  (hills 
and  accounts),  messengers  and  office 
helpers,  office  machine  operators, 
shipping  and  receiving  clerks. 
stenographers,  typists  and  secretaries, 
telegraph  and  telephone  operators,  legal 
assistants,  and  kindred  workers. 

(vi)  Craft  workers  fskilledl  means 
manual  workers  of  relatively  high  skill 
level  having  a  thorough  and 
comprehensive  knowledge  of  the 
processes  invoh'ed  in  their  work  These 
workers  e.xercise  considerable 
independent  judgment  and  usually 
receive  an  extensive  period  of  training 
Includes:  The  building  trades,  hourh 
paid  supervisors  and  lead  operalurs  w  ho 
are  not  members  of  management. 
mechanics  and  repairers,  skilled 
machining  occupations,  compositors 
and  typesetters,  electricians,  engravers, 
job  setters  (metal),  motion  picture 
projectionists,  pattern  and  model 
makers,  stationary  engineers,  tailors, 
arts  occupations,  hand  painters,  coaters. 


decorative  workers,  and  kindred 
workers 

(vii)  Operatives  (semiskilled}  means 
v\  iirker';  who  operate  machine  or 
proc  essing  equipment  or  perform  other 
factory-type  duties  of  intermediate  skill 
level  which  can  be  mastered  in  a  few 
weeks  and  require  only  limited  training. 
Includes:  Apprentices  (auto  mechanics. 
plumbers,  bricklayers,  carpenters, 
electricians,  machinists,  mechanics, 
building  tiades.  metalworking  trades, 
jinnljng  t^dde^,  etc.),  operatives. 
attendants  (auto  serx'ice  and  parking), 
blaster*;.  r;hauffeurs.  delivery  workers. 
dressmakers  and  sewers  (except 
f.irtc>r\  ).  dryers,  furnace  workers. 
heaters  (metal),  laundry  and  dry 
cleaning  operatives,  milliners,  mine 
operatives  and  laborers,  motor 
operators,  oilers  and  greasers  (except 
auto),  painters  (except  construction  and 
maintenance),  photographic  process 
workers,  stationary  firefighters,  truck 
and  tractor  drivers,  weavers  (textile), 
welders  and  fiamecutters,  electrical  and 
electronic  equipment  assemblers, 
butchers  and  meat  cutters,  inspectors. 
testers  and  graders,  handpackers  and 
packagers,  and  kindred  workers. 

(viii)  Laborers  (unskilled}  means 
workers  in  manual  occupations  which 
generally  require  no  special  training  to 
perform  elementary  duties  that  may  be 
learned  in  a  few  days  and  require  the 
applic  ation  of  little  or  no  independent 
judgment  Includes:  garage  laborers,  car 
w  dshers  and  greasers,  gardeners  (except 
farm)  and  grounds  keepers,  stevedores. 
wood  choppers,  laborers  performing 
liftinp,  dig,eing.  mixme.  loading  and 
pulling  operations,  and  kindred 
workers. 

(ix)  Sen.ice  workers  means  workers  in 
both  protective  and  non-protective 
service  occupations.  Includes: 
.^ttendants  (hospital  and  other 
institutions,  jirofessional  and  personal 
ser\  ice,  including  nurses  aides  and 
orderlies),  barbers,  charworkers  and 
cleaners,  cooks  (except  household), 
counter  and  fountain  workers,  elevator 
operators,  firefighters  and  fire  protection 
workers,  guards,  doorkeepers,  stewards. 
laniiors,  police  officers  and  detectives, 
porters,  servers,  amusement  and 
recreation  facilities  attendants,  guides, 
ushers,  publir  transportation  attendants, 
and  kindred  workers. 

(4)  Special  disabled  veteran  means: 

(i)  A  veteran  of  the  U.S.  military. 
ground,  naval  or  air  service  who  is 
entitled  to  compensation  (or  who  but  for 
the  receipt  of  military'  retired  pay  would 
be  entitled  to  compensation)  under  laws 
ddministered  by  the  Department  of 
Veterans  Affairs  for  a  disability: 

(A)  Rated  a!  3i^  percent  or  more,  or 
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(B)  Rated  at  10  or  20  percent  in  the 
case  of  a  veteran  who  has  been 
determined  under  38  U.S.C.  3106  to 
have  a  serious  empiovment  handicap:  or 

(ii)  A  person  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability. 

(5i  \'ptemn  of  the  X'letnam  era  means 
a  veteran. 

(i)  Who  served  on  active  duty  in  the 
U.S.  military,  ground,  naval  or  air 
service  for  a  period  of  more  than  180 
davs,  and  who  was  discharged  or 
released  therefrom  with  other  than  a 
dishonorable  discharge,  if  anv  part  of 
such  active  duty  was  performed: 

(A)  In  the  Republic  of  Vietnam 
between  Fehruarv  2H.  19hl.  and  May  7. 
1975. nr 

IB)  Between  .\ut;ust  T.  men  .ind  May 
7.  197.5  in  an\'  ither  location;  or 

(iij  Who  was  disi  barged  or  released 
from  active  dut\  m  the  I'.S.  militarv. 
ground,  naval  or  air  ser\'ice  for  a 
senice-connected  disabilitv.  if  anv  part 
of  such  active  duty  was  performed: 

f.-\)  In  the  Republic  of  Vietnam 
between  February  2H,  iqRl.  and  M.i\  7, 
1975. or 

'B)  Between  August  5.  1964.  and  May 
7,  1975.  in  an\'  other  locatirm 

16)  Other pmtf'itpd  veterans  means 
any  other  veteran  who  served  on  active 

duty  in  the  I'.S  military,  ground,  naval 
or  air  serv  if:e  during  a  war  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  has  been  authorized, 
other  than  special  disabled  '.fteran^  nr 
veterans  of  the  Vit-tnam  era. 

(7)  OFCCP  means  the  Office  nf  Federal 
Contract  Compliance  Programs. 
Employment  .Standards  .\dministration. 
U.S  Department  of  Labor. 

(8)  VETS  means  the  Office  of  the 
■Assistant  .Secretar\'  for  X'etorans" 
Empiovment  and  Training.  U.S. 
Department  fif  Labor 

(9j  Sttites  means  eac  h  of  the  several 
States  of  the  United  Stales,  the  District 
of  Columbia,  the  Virgin  Islands. the 
Commonwealth  of  Puerto  Rico.  Cuam. 
.American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands.  Wake 
Island. and  the  Trust  Territories  of  the 
Pacific  Islands 

(10)  Fhnibilitv  period  means  the 
calendar  year  (Ianuar>  1  through 
December  :i\j  preceding  the  year  in 
which  the  report  must  be  filed  This 
calendar  year  is  the  same  year  in  which 
the  contractor  received  the  Federal 
contract 

(11)  .V-^/CS  means  the  North 
American  Industrial  Classification 
System. 


§61-250  10    What  reporting  requirements 
apply  to  Federal  contractors  and 
subcontractors,  and  what  specific  wording 
must  ttie  reporting  requirements  contract 
clause  contain? 

Eac:h  contractor  or  subt.ontractor 
described  in  §b  1-250]  must  submit 
reports  in  accordance  with  the  following 
reporting  clause,  which  must  be 
included  in  each  of  its  covered 
government  contracts  or  subcontracts 
(and  modifications,  renewals,  or 
extensions  thereof  if  not  included  in  the 
original  contract).  Such  clause  is 
considered  as  an  addition  to  the  equal 
opportunity  action  clause  required  bv 
41  CFR  60-^250.5.  The  reporting 
requirements  clause  is  as  follows: 

Employment  Reports  on  Special  Disabled 
Veterans.  Wlcrans  of  the  Vietnam  Era.  and 
Other  Proteded  Veterans 

(a)  The  nontractor  or  sut)contractor  agrees 
to  report  at  least  annually,  as  required  bv  the 
Se<:rBtary  of  Labor,  on: 

( 1 )  The  number  of  current  employees  in 
each  job  category  and  at  each  hiring  location 
who  are  special  disabled  veterans,  the 
number  who  are  veterans  of  the  Vietnam  era. 
and  the  number  who  are  other  protected 
veterans: 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the 
report,  and  of  that  total,  the  number  who  are 
special  disabled  veterans,  the  number  who 
are  veterans  of  the  Vietnam  era,  and  the 
number  who  are  other  protected  veterans; 
and 

(3)  The  maximum  number  and  miniinuin 
number  of  employees  of  such  contractor  at 
each  hiring  location  during  the  period 
covered  by  the  report.  The  minimum  and 
maximum  number  of  employees  reportable  at 
each  hiring  location  during  the  period 
covered  by  the  report  must  be  determined  as 
follows:  Contractors  must  review  payroll 
records  for  each  of  the  pay  periods  includrd 
in  the  report.  The  minimum  number  of 
employees  is  the  total  number  of  employees 
paid  in  the  payroll  period  in  which  the 
contractor  had  the  fewest  number  of 
employees.  The  maximum  number  of 
employees  is  the  total  number  of  employees 
paid  in  the  payroll  period  in  which  the 
contractor  had  the  greatest  number  of 
employees. 

(b)  The  above  items  must  be  reported  by 
completing  the  form  entitled  "Federal 
Contractor  Veterans"  Empiovment  Report 
VLTS-100." 

(c)  VETS-100  reports  must  be  submitted  no 
later  than  September  .30  of  each  year 
beginning  September  30.  2001.  The  eligibility 
period  (the  period  during  which  an  employer 
re<;eived  a  Federal  contract)  for  this  report 
and  all  subsequent  reports  is  the  calendar 
year  (January  1  through  December  31)  that 
precedes  the  year  in  which  tlir  rcpurl  is 
submitted. 

(d)  The  employment  activity  report 
required  by  paragraphs  (a)(2)  and  (a)(3)  of 
this  clause  must  refle<:l  total  new  hires  and 
maximum  and  minimuni  number  of 
employees  during  the  l^-month  period 
preceding  the  ending  date  that  the  contrai  tor 


selects  for  thH  current  empknnifnl  report 
retiuired  by  paragraph  (a)(1)  ul  this  clause. 
Contractors  may  select  an  ending  date:  (1)  As 
of  the  end  of  any  pay  period  during  the 
period  July  1  through  .-Xugust  :U  of  the  vear 
the  report  is  due:  or  (2)  as  of  Ilecember  '.U. 
if  the  contractor  has  pre\ious  written 
d[ij)r(j\al  from  the  E(jii,il  Emplovnienl 
flfiportunit)  Crimniission  to  do  so  for 
(.nir[)oses  of  sulmiitling  the  Employer 
Information  Report  EE()-1. Standard  Form 
100(EE(J-1  Kepon). 

lel  The  number  ol  veterHiis  reported 
a(  (  online  t'^'  paragr.nih  (a)  at)o\e  nuist  tie 
tjased  on  data  known  to  (  oiitr.u  tors  and 
suIm  ontractors  when  completing  their  VETS- 
100  Reports.  C[)ntra(  tors'  and  subcontractors" 
know  ledge  of  veterans  status  mav  be 
obtained  in  a  variety  of  ways,  including,  in 
response  In  an  invitation  to  applicants  to  self- 
identify  in  accordance  with  41  CFR  60- 
250.42.  voluntarv  self-disc  losures  by 
[)rotec  led  inc  unibent  veterans,  or  actual 
knowledge  of  an  employees  veteran  status  by 
a  (  ontractor  or  subcontractor.  .Nothing  in  this 
paragraph  (e)  relieves  a  contractor  from 
liability  for  discrimination  under  .t8  C.S.C. 
4212    (OMB  No.  1293-00(15) 

§61-250.1 1     On  what  form  must  the  data 
required  by  this  part  be  submitted? 

(a)  Data  items  required  in  paragraph 
(a)  of  the  contract  clause  set  forth  in 
*!»  til -250. 10  must  be  reported  for  each 
hiring  location  on  the  VETS-100  form. 
This  form  is  mailed  annually  to  those 
contractors  who  are  included  in  the 
XTTS-lOO  data  base,  The  form,  and 
instruc:tions  for  preparing  it.  are  also  set 
forth  as  follows: 

The  Vets-100  Report  Form  is  Reprinted  as 
Appendix  A  to  41  CFR  Part  Bl-250 

1  lus  report  i.s  to  bt-  ( cjinpli'lfd  In  ,i|| 
nonexempt  ( ontracttjrs  and  sulx  oiiirai  tors 
with  contrar:Is  (or  subc  onir.K  ts|  lor  the 
tarnishing  of  supplies  ,uiil  ser\  ii  es  or  the  use 
of  real  or  personal  (iropiTt\  one  hiding 
ronstruction)  tor  S25.(U)()or  more.  Reports 
miisi  |i«.  !  onipleted  for  ea(  h  hiring  location 
in  .iii\  Sl,i)e.  Hs  denned  in  41  CFR  61- 
250.2(1)), 

.Ml  multi-establishment  employers,  i.e.. 
those  doing  l)usines<;  at  more  than  one  hiring 
location,  must  file:  (i|  a  report  covering  the 
principal  or  headquarters  cjffire:  (2)  a 
separate  report  for  eai  h  hiring  lo(  alion 
employing  50  or  more  persons,  and  (:t|  either 
(i)  a  separate  report  for  each  hiring  location 
employing  fewer  than  50  persons,  nr  (ii) 
consolidated  reports,  by  State,  i  o\ering  ttie 
hiring  locations  within  the  State  that  have 
fewer  than  50  emploxees   Eac  h  (  onsolidated 
report  must  also  list  the  names  and  addresses 
of  all  hiring  lo(  ations  i  overed  by  the  report. 

How  to  Prepare  Form 

Shaded  areas  designate  optional 
intormation.  .Answers  to  questions  in  all 
other  areas  of  ihe  form  are  mandatorx . 

Contrac  tors  should  determine  the  [leriod 
covered  bv  the  report  (  "the  reporting 
period")  by  seltn  ting  an  ending  dale  for  the 
report    The  ending  elate  may  fall  either:  (1) 
.\l  the  t'lid  of  anv  pav  [leriud  during  the 
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period  July  1  through  August  31  of  the  year 
the  report  is  due;  or  (2)  On  December  31.  if 
the  contractor  has  previous  written  approval 
from  the  Equal  Emplovment  Opportunit\ 
Commission  to  use  that  dale  for  purposes  of 
submitting  the  Employer  Information  Report 
EEO-1,  Standard  Form  100  (EEO-1  Report). 
The  report  must  cover  the  twelve  consecutive 
months  preceding  the  selected  ending  datu 

Company  Identification 

Parent  Company.  Please  provide  the 
company  name,  address,  and  emploxer 
identification  number  (EIN)  of  the 
headquarters  office  of  the  multi-hiring 
location  company  that  owns  the  hiring 
location  for  which  this  report  is  filed    The 
EIN  is  mandatory,  the  Dun  and  Bradstreet 
I.D,  number  (DrNS)  is  mandatory  if 
a\'ailable:  and  the  North  .•\inerican  Industrial 
Classification  S\siem  (N.MC],S1  also  must  he 
reported  if  available. 

Hiring  Location  For  Which  This  Report  Is 
Filed  Please  provide  the  name,  address,  and 
EIN  for  eat  h  hiring  location  for  which  this 
report  is  filed.  The  EIN  is  mandatory,  the 
N.MCS  and  the  Dl'NS  also  must  be  reported 
if  ayailflble 

Information  on  Employees  (Veterans  and 
non-veterans) 

Counting  veterans:  Some  veterans  will  fall 
into  more  than  one  of  the  protected  veteran 
(  ategones.  For  example,  a  veteran  may  be 
both  a  special  disabled  veteran  and  a 
\'ietnam  era  veteran.  In  such  cases  the 
veteran  must  be  counted  in  each  categor) 

Data  on  Current  Employees:  The  payroll 
period  for  this  data  is  the  period  that  ends 
on  the  date  the  contractor  selects  as  the 
ending  date  for  the  entire  report,  according 
to  the  instructions  above  in  "How  to  Prepare 
Form."  The  data  must  include  all  permanent 
full-time  and  part-time  employees  who  were 
employed  as  of  the  ending  date  of  the 
selected  payroll  period,  except  those 
employees  specifically  excluded  as  indicated 
in  41  CFR  61-250  2(b)(2)  Employees  must  be 
counted  by  veteran  status  (columns  L.  M.  and 
N — special  disabled  veterans.  Vietnam-era.  or 
other  protected  veterans  as  defined  belowl 
for  each  of  the  nine  occupational  categories 
Entries  in  the  Total  line  of  columns  L.  M.  and 
N  are  optional. 

Data  on  Slew  Hires  Report  on  the  Total 
line  in  columns  O  through  R  the  number  of 
regular  full-time  and  part-time  employees,  by 
veteran  status  (columns  O,  P,  and  QJ  and 
total  employees  (column  R),  who  were 
included  in  the  payroll  for  the  first  time 
during  the  reporting  period.  Entries  in  lines 
1  through  9  (shaded  area)  of  columns  O 
through  R  are  optional. 

Maximum  and  minimum  number  of 
employees' 

The  minimum  and  maximum  number  of 
employees  reportable  at  each  hiring  location 
during  the  period  covered  by  the  report  must 
be  determined  as  follows;  Contrai  tors  must 
review  payroll  records  for  each  of  the  pay 
periods  inc;luded  in  the  report  The  minimum 
number  of  employees  is  the  total  number  of 
employees  paid  in  the  payroll  period  in 
which  the  contractor  had  the  fewest  number 
of  employees.  The  maximum  number  of 
employees  is  the  total  number  of  emplosees 


paid  in  the  payroll  period  in  whi(  h  the 
contractor  had  the  greatest  number  of 
employees 

Definitions 

Hiring  location  means  an  establishment  as 
defined  at  41  CFR  61 -250.2(b). 

Special  disabled  veteran  means; 

(i|  .^  veteran  of  the  U.S,  military,  ground, 
naval  or  air  service  who  is  entitled  to 
compensation  (or  who  but  for  the  receipt  of 
military  retired  pay  would  be  entitled  to 
compensation)  under  laws  administered  by 
the  Department  of  Veterans  .^ffai^s  for  a 
disability; 

l.\)  Rated  at  30  percent  or  more;  or 

(B)  Rated  at  10  or  20  percent  in  the  case 
of  a  veteran  who  has  been  determined  under 
38  U.S.C.  3106  to  have  a  serious  employment 
handicap;  or 

lii)  A  person  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability. 

Veteran  of  the  Vietnam  era  means  a 
veteran: 

(i)  who  served  on  active  duty  in  the  U.S. 
military,  ground,  naval  or  air  service  for  a 
period  of  more  than  180  days,  and  who  was 
discharged  or  released  therefrom  with  other 
than  a  dishonorable  discharge,  if  any  part  of 
such  active  duty  was  performed: 

(.\)  in  the  Republic  of  Vietnam  between 
February  28.  1961.  and  May  7,  1975;  or 

(B)  between  August  5.  1964  and  May  7, 
1975  in  an\  other  location,  or 

(ii)  who  was  discharged  or  released  from 
active  duty  in  the  U.S.  military,  ground, 
naval  or  air  service  for  a  service-connected 
disability  ,  if  an\  pari  of  such  active  duty  was 
performed 

[A]  in  the  Repubiii  nt  Vietnam  between 
February  28,  1961,  and  Mav  7,  1975,  or 

(B)  between  .August  5.  1964   and  May  7, 
1975,  in  any  other  location 

Other  protected  veterans  means  any  other 
veteran  who  ser\ed  on  active  duty  in  the  U,S, 
military,  ground,  na\al  or  air  service  during 
a  war  or  in  a  i  ampaign  or  expedition  for 
which  a  campaign  badge  has  been 
authorized   other  than  special  disabled 
veterans  or  veterans  or  the  Vietnam  era 

Legal  Basis  for  Reporting  Requirements 

Title  38.  United  States  Code  Set  tion 
4212(d),  requires  that  Federal  <  ontraclors  and 
subcontrat:tors  report  at  least  annually  on  the 
number  of  current  employees  in  each  job 
category  and  at  ea(,h  hiring  location  who  are 
spet:ial  disabled  veterans,  the  number  who 
are  veterans  of  the  Vietnam  era,  and  the 
number  who  are  other  protected  veterans 
who  served  on  active  duty  during  a  war  or 
in  a  campaign  or  expedition  for  whii  h  a 
campaign  badge  has  been  authorized  other 
than  special  disabled  veterans  or  veterans  of 
the  Vietnam  era  .Mso  required  are  the  total 
number  of  new  hires  during  the  reporting 
period,  the  number  of  new  hires  w  ho  fall  into 
each  of  the  three  categories  of  veterans  listed 
abo\e,  and  the  maximum  and  minimum 
number  of  persons  employed  during  the 
reporting  period  The  regulations 
implementing  these  statutory  provisions  are 
found  at  41  CFR  part  61-250 


I>es«;ription  of  lob  Categorips 

(Jftmuls  ijna  nianngv''.  rurrtiis  occupations 
requiring  administrative  and  managerial 
personnel  who  set  broad  policies,  exercise 
overall  responsibility  for  execution  of  these 
policies,  and  direct  individual  departments 
or  special  phases  of  a  firm's  operation. 
Includes;  Officials,  executives,  middle 
management,  plant  managers,  department 
managers  and  superintendents,  salaried 
supervisors  who  are  members  of 
management,  purchasing  agents  and  buyers, 
railroad  conductors  and  yard  masters,  ship 
captains  and  mates  (except  fishing  boats), 
farm  operators  and  managers,  and  kindred 
workers. 

Professionals  means  occupations  requiring 
either  college  graduation  or  experience  of 
such  kind  and  amount  as  to  provide  a 
background  comparable  to  college  education. 
Includes;  Accountants  and  auditors,  airplane 
pilots  and  navigators.  art;hitects,  artists, 
chemists,  designers,  dietitians,  editors, 
engineers,  lawyers,  librarians, 
mathematicians,  natural  scientists,  registered 
professional  nurses,  personnel  and  labor 
relations  specialists,  physical  scientists, 
physicians,  social  scientists,  surveyors, 
teachers,  and  kindred  workers. 

Technicians  means  occupations  requiring  a 
combination  of  basic  scientific  knowledge 
and  manual  skill  which  can  be  obtained 
through  about  2  years  of  post-high  school 
education,  such  as  is  offered  in  many 
technical  institutes  and  junior  colleges,  or 
through  equivalent  on-the-job  training 
Includes;  Computer  programmers  and 
operators,  drafters,  engineering  aides,  junior 
engineers,  mathematical  aides,  licensed, 
practical  or  vocational  nurses,  photographers, 
radio  operators,  scientific  assistants, 
technical  illustrators,  technicians  (medical, 
dental,  electronic,  physical  science),  and 
kindred  workers. 

Sales  means  occupations  engaging  wholly 
or  primarily  in  direct  selling  Includes; 
Advertising  agents  and  .sales  workers, 
insurance  agents  and  brokers,  real  estate 
agents  and  brokers,  stock  and  bond  sales 
workers,  demonstrators,  sales  workers  and 
sales  clerks,  grocery  clerks  and  cashier- 
checkers,  and  kindred  workers. 

Office  and  clerical  includes  all  clerical- 
type  work  regardless  of  level  of  difficulty, 
where  the  activities  are  predominantly  non- 
manual  though  some  manual  work  not 
directly  involved  with  altering  or 
transporting  the  products  is  included 
Includes  bookkeepers,  cashiers,  collectors 
(bills  and  accounts),  messengers  and  office 
helpers,  office  machine  operators,  shipping 
and  receiving  clerks,  stenographers,  typists 
and  secretaries,  telegraph  and  telephone 
operators,  legal  assistants,  and  kindred 
workers. 

Craft  Workers  Iskilledj  means  manual 
workers  of  relatively  high  skill  level  having 
a  thorough  and  comprehensive  knowledge  of 
the  processes  involved  in  their  work  These 
workers  exercise  considerable  independent 
judgment  and  usually  receive  an  extensive 
period  of  training.  Includes;  The  building 
trades,  hourly  paid  supervisors  and  lead 
operators  who  are  not  members  of 
management,  mechanics  and  repairers, 
skilled  machining  occupations,  compositors 


I 
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II  mi 

mfdiHn' 

f'lei  'r 

trad'" 

etc.-i 

parking; 


dnd  t\  pesetters.  electricians,  engravers,  job 
setters  (metal),  motion  picture  projectionists. 
pattern  find  model  makers,  statinnai-v 
engineers,  tHikirs.  arts  occupations,  hand 
painters,  coaters.  decorative  workers,  and 
kindred  workers. 

( >f)rr'}!}\  f".    ^■■nuskilledl  means  workers 
who  operate  :i!,)i  nine  or  processing 
equipment  dt  pertnrm  other  factorv-tvpe 
duti>'s  !it  ir^termediate  skill  level  which  (;an 
bf  !;iis!tr'ii  in  a  tew  weeks  and  require  onlv 

'raiiiing.  ln(  ludes:  Apprentices  (auto 
lumbers,  bricklayers,  carpenters. 

■in^.  :iMi  ninists,  mechanics,  building 

}\f^d'::\ '  irking  trades,  printing  trades. 

•  ■:  rjt;'.  ■  ^    it!.':nl,ints  (auto  service  and 
iui->'>-rs,  <  tiduffeurs.  delivery 
workers,  dressmakers  and  sewers  (except 
factory),  dryers,  furnace  workers,  heaters 
(metal),  laundrv  and  dry  cleaning  operatives. 
miltiners.  mine  operatives  and  laborers. 
moti)r  nperators.  oilers  and  greasers  (except 
auto)   painters  (except  construction  and 
maintenance),  photographic  process  workers. 
stationar\  firefighters,  truck  and  tractor 
drivers.  \\fri\  er-,  (textile),  welders  and 
fl.imef  utters  electrical  and  electronic 
equipment  .issemblers.  butchers  and  meat 
'  utters   ;nspet.tors.  testers  and  graders, 
.handfuii  kers  and  packagers,  and  kindred 
Workers 

LibiirfT',  ' •in'ikiUfdl  means  workers  in 
manual  - «  i  upations  which  generallv  require 
no  special  training  to  perform  elementary 
duties  that  may  be  learned  in  a  few  days  and 
re<]uire  the  application  of  little  or  no 
independent  ludgment.  Includes:  garage 
labor^Ts  ■  rir  washers  and  greasers,  gardeners 
(except  farm)  and  grounds  keepers, 
stevedores,  wood  choppers,  laborers 
performing  lifting,  digging,  mixing,  loading 
and  pulling  operations,  and  kindred  worke  s. 

Service  Workers  means  workers  in  both 
protective  and  non-protective  service 
occupations.  Includes:  Attendants  (hospital 
and  other  institutions,  professional  and 
personal  service,  including  nurses  aides  and 
orderlies),  barbers,  charworkers  and  cleaners, 
cooks  (except  household),  counter  and 
fount.Tin  workers,  elevator  operators. 


firefighters  and  fire  protection  workers, 
guards,  doorkeepers,  stewards,  janitors. 
police  officers  and  detectix-es.  porters, 
servers,  amu.sement  and  recreation  facilities 
attendants,  guides,  ushers,  publu 
transportation  attendants,  and  kindrud 
workers. 

(b)  Cnntrartnrs  and  subcontractors 
that  submit  computer-generated  output 
for  10  or  more  hiring  locations  to  satish' 
their  VETS-100  reporting  obligations 
must  submit  th^■  output  in  the  form  of 
an  elpctnjnic  file.  This  file  must  complv 
with  current  Department  of  Labor 
specifications  for  the  layout  of  these 
records,  along  with  anv  other 
specifications  established  by  the 
Department  for  the  applicable  reporting 
year.  C^ontractors  and  subcontractors 
that  submit  YTTS-lOO  Reports  for  ten 
locations  or  less  are  exempt  from  this 
requirement,  but  are  stronglv 
encQiu-aged  to  submit  an  electronic  file. 
In  these  cases,  state  consolidated  reports 
( (Hint  as  one  location  each. 

(c)  Contractors  and  suhcnntractors 
mav  submit  the  VET-S-100  Report  via 
the  Internet.  The  Internet  address  for  the 
site  IS  http://vetsinO(:udpnver  edu/ 
vetslOOlogin.htm  A  company  number  is 
required  to  access  this  site.  The  number 
is  provided  to  employers  on  the  VETS- 
100  Report  form  that  is  mailed  annually 
to  those  empldvers  whn  are  included  in 
the  VETS-100  database.  (Ither 
employers  may  obtain  a  company 
number  by  e-mailing  their  request  to 
nevvi  (inipanv«i%'etsl()0,f;om,  or  by 
calling  the  VET.S-IOO  Reporting  System 
at  (703) 461-2460, 

(d)  VETS  or  its  designee  will  use  all 
available  information  tn  distribute  the 
required  forms  to  contractors  identified 
as  subject  to  the  requirements  of  this 
part. 


(e)  It  is  the  responsibility  of  each 
contractor  or  subcontractor  to  obtain 
necessaiA-  supplies  of  the  VETS-100 
Report  form  before  the  annual 
September  30  filing  deadline. 
Contractors  and  subcontractors  who  do 
not  receive  forms  should  request  them 
in  time  to  meet  the  deadline.  Requests 
for  the  VETS-100  Report  form  may  be 
made  by  mail  by  contacting:  Office  of 
the  Assistant  Secretary  for  Veterans' 
Employment  and  Training,  U.S. 
Department  of  Labor  200  Constitution 
Avenue,  NW. Washington.  DC  20210. 
Attn:  VETS-100  Report  Form  Request  or 
on  the  Internet  at  http:// 
vptslOO.cudenver.edu  (OMB  No.  1293- 
0005). 

§  61  -250.20    How  will  DOL  determine 
whett>er  a  contractor  or  subcontractor  is 
complying  with  the  requirements  of  this 
part? 

During  the  course  of  a  compliance 
evaluation.  OFCCP  may  determine 
whether  a  contractor  or  subcontractor 
has  submitted  its  report  as  required  bv 
this  part. 

§  61-250.99    What  are  the  OMB  control 
numl)ers  for  this  part? 

Pursuant  to  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq..  and  its 
implementing  regulations  at  5  CFR  part 
1320,  the  Office  of  Management  and 
Budget  has  assigned  Control  No.  1293- 
0005  to  the  information  collection 
requirements  of  this  part. 

Appendix  A  to  Part  61-250 — Federal 
Contractor  Veterans'  Employment 
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Persons  are  not  required  to  respona  to  this  collection 
of  information  unless  rt  displays  a  vai'd  OMB  numtser 


RETURN  COMPLETED  REPORT  TO 

U  S    DEPARTMENT  OF  LABOR 

VETERANS  EMPLOYMENT  ANO  'RAINING  SERVICE 

VETS-10:  REPORTING 
6101  STEVENSON  AVE 
ALEXANDRA   VA    22334 


Itype  Of 

-v-Pf  d  FORM  ClNCkonlyone) 

ICONTRACTOR 

_,1P,-»    ■,  •■,-    ;,    :■.;}•'    :i^ 

a-j^T^'j-' 

2    Mulbple  Estabtahrnem-Hinng 

D    Pnme  ContractCK 

Location 

"    Sjtx:or?-acl3' 

G    Mdt  Die  E5'aM=s'i~.eivState 

'•v^v,,,-.                                (MSCl 

COMPANY  IDENTIFICATION  INFORMATION  Omrt  f  -tems  p^epr  nted  above) 


COK^PANY  No 

TWELVE  MONTH  i^ERiOU  t^U"\C- 

1            1 

u     u     r            ■      ■      ■      r 

NAME  OF  PARENT  COMPANV 

ADDRESS  iNUf^BER  AND  SrPEE^' 

CITY 

COUN^                                                         STATE                          ZIP  CODE 

NAME  OF  HIRING  LOCA  riQN 

ADL^t  S5    \L..V<HF»  AND  STREET). 

C/TY 

COuNT-y                                                  i'-'t 

ZIP  CODE 

NAICS 

DUNS 

I 
1 

X J 

"■05  "AX  ^J 

- 
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BE  EN'f^RED  IN  COLUMN  L  M  AND  N  .'NE '-9   DATA  ONNEA-'RES  iRE 'C  BE  E^'^REC  S  :  .K,_,W\-  ..   -    .  1*.:-   ;' 

'~l      \     .-.  .MNS  0 THROUGH  R  LINES  1 

■'HROuGng  ANCCO-L'MNSL  M  AND  \  .^NE '3  OR* "^  SHADED  AREAS,  ARE  OPTiQNAl    ES'E^' *"E  W^'MuW  i\:  ',«■'.■.<   » 

FOUND  CiN  ■^HE  REVERSE  >  'H  S  FORM 

1  »^    \jt^:z     )j:  ;.t^.  rivccc     usiCTO.  irTi,^»;C  i=c 

jOo 
CATEGOR'ES 

NUMBER  DF  EMPLOYEES 

',;.■■.  -'PE;   •"'3E.  -\  ::  '.  '.'    S'-^ 

.T>iAM  ?K« 

.ft^AN5 

W 

S 

/t  "MA'  ■  S-   A  '^"'^N. 

..^'^'ni^S 

K>^     ^.   IN    .-1   '      -   A.'.        " 

UUHCAi  5  "JC  MAN»aE»5 

^H 

^0'fi.Vj»*».5 

1CMNr^.iA^6                             5 

S*i£S  WOfilkEPS                     < 

Of  FiC£  AM)  ClERlOk               S 

Ottr  WCRKFRS 

0f^R»-lVf 

LABORERS 

SW*:*  WORKERS                 9 

TCTAL                                      '"^^^^^^^^^^^^^^^^^^^^^^^^1 

Report  the  total  mawrnom  and  mmtmum  number  of  regular  emptoyees  on  board  dunng  the  perioo  covefed  Dy  tnis  repon 

Maximum  Number  Miru-num  Numbe' 


52008 
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FEDERAL  CONTRACTOR  VETERANS'  EMPLOYMENT  REPORT  (VETS-100) 


WHO  MUST  FILE 

"^•^■e  Ve'5  ' ".''.  'etc  =.  ■■"■  :^  : :.' 


:'e''*i3  c>  a..  'xxTexe-T.p;  teaeral  contractors  and 
.  rcontracts  tor  the  tumteiTing  of  sippk^s  and  aerwcss  or  the 
/  S25  OOC  or  mofe    Services  irxriude  bm  are  not  bmtted  to 
■>•■  jr-^r^   fansooflattor  ^esea^c^  nsurarx:*,  arxj  fund 
■'  "^  x'v^rTTnent  IS  the  purchaser  of  seller    The  enstence  o* 
Z-C  "'  ---^  r  a  '-uOijfa.  -ont.ao:  o'  3ut>cof^rac!  dunng  a  given  catendar  year  establishes 
'■3  jfe-^e-*?  ro  We  a  VETS- 100  Report  durng  The  foAo^wig  calendar  year 


WHEN  TO  RLE 


"^*Tis  anr^ja 


•  leo  '>:  3'^'  '^ar  September  30    Mail  to  The  address  pre-pnnled 


LEGAL  BASIS  FOR   REPORTING  REQUIREMENTS 


>  that  federal  contractors 


■tip  38    ^r>j!e^  S'a'es  Zori^    Sectior  -il  "2  :3    a.^o  ^,  '  ".^  ^j^ 
'epc*  at  east  -anr'jailv  "^  'j^re'S  d'     '    Sw*':ia.  iisaC'e-J  .e;e'Li'--s 
2   "/e'erans  ?t  r**  .  e"a~  ^a   arxj  3   otner  protected  veterans  who  served  on  actn/e  duty 
durng  a  wa'  of  ^  ,i  :a'^;:a  ;r  :;f  enjeQiror  fo'  MKh  a  campatgn  badge  has  been  authonzed 
othe-  'har  sc*"n  Ti*^t:  ■^■:  -  '^■e-::n:s    '  -et--  i-^s  ol  the  Vielnam  era  Reporting  ts  requred  by 
•yrrq  ocar^cn  ir^z  "c  jt:-^    :    f  ■•^'-  -  .r-^-    -'^::oyed  and  the  nunber  of  r^w  hires  wrthin  the 
•^ree  za'^^c^e?    s'e-^  jr  J^.-;     '>:;  '■  jf-D^-  :*  .e^arans  employed  wrthin  these  categones  iS  to 
^e  cro*<e''  aut  c,  oc  ta'eqc^,  anc  -^aismum  and  mmmi^n  lotaJ  emptoymen*  is  to  be  reporled 
as  **M 

HOW  TO  SUBMIT  THE  VETS-100  REPORTS 

S'nq«*-esT3C<isrrie'-'  e'^c-'Cv^'^  "^  -s*  '!'■?  "''e    ^^c  -'-?ii  torn    AJl  m\t^-%tjutMnrwt 
ir-coy^",     J    ■»-pse  ia^x;  :  ^sif-^s-s  !■  -     r  ~<r-    '  ~  mnng  location  mtict  N«  (A)  one  form 
::}verng -re  ;■  nc'C-i     '  ^-3>.4  ja'.?-3  :"c-?      :f    _i  j-^^araie  torm  fof  eachhinng  locabon 
t^coy^rq  -.:       -  -,,^  :^  i^-r<,   i-x:  iC)  EITHER,  (i)  a  separate  tomi  for  each  Nmg  location 
■i'^::-ovr".;  ■-*''^   -^.t   -,:v.  %,  ^  s    jR  (■)  consolidated  repofis  that  cover  hinng  locations  vwttun 
3r«  3ra'^  — o- "a.^  •?*»■   -,1-  -    'iTiploirees    Each  slate  consoWated  report  must  also  list 
■-«  Tarr»  j'Tj  !-.->.  -■- 1 -' J  ocations  covered  by  the  report    Company  consolidated 
■e^O'^j  i./--  j^:-xi^   j-^^  ■:■:  :,  EEO-1  reoortno otocedures are  NOT  reoiired tot  the 


■jV^^r 


<xa  lions  ''■ 


^or-  ti4'eT   '^ocf^s  tor  the  headquarters  location  and  all  other  hiring 
:r-'^a-^  irxj^jc  be  mailed  n  one  package  lothe  address  ndicaled  on  the 


RECORD  KEEPING 


a  Denoo  ^t  : 


D'  the  coiDpleled  annual  VETS-100  report  stixnilted  to  DOL  tor 


HOW  TO  PREPARE  THE  FORMS 


^-orts  shotJd  produce  facsimile  copies  o> 

3 'ion 


'  ivi  :'  ~ec-jf"'^  ^•;a'iij3''cr  -■>:  ?  ^  -v  • . "  dI  coniractLa)  relationshp  (prvne  contractor  or 
■^^-  "-*  7'5a"i.'3'<-'-  "ai  «•■•  •-*  federal  Government    If  the  orgaruaBon 
-  3  c  r'a    :»^'jc'o   ana  a  suoconlraclor  on  vanous  federal  contracts,  check  bofr 


3jC"^Onl'3..:*,c 

3«-*ei  as  :>c 
"c  «e  9 


'  3  'et'X"5  ->' Ja^za'lJO^  supmiis  on(y  one  VETS- IOC  Report  form  lor  a  s»igle 
•r*  5  r^  o  £  siac  isnrreni  3o«    if  the  reporang  orgari2alion  sU)mrts  more  than 


ye  'Cf^   3«T.  o^e  'c~  snojo  =«  cnecked  as  Miitple  Esl«b»shmeni-Headquarters    The 
■»r^3mnq  'r  —  s  src  j'!  ce  :rec«ea  as  either  MJt<)le  Eslabksnme<^-Himg  Location  or  Multiple 
£;TjCii5rT-9"i  i:a:-  : -rsoiiaated    ^or  state  consolidated  forms  the  mnbe' of  f»nng 
•-x-.aiicntj  nr  rf^ ;  ^  ■"a'   .9001  shoiid  be  entered  r  the  space  provided    for  each  forrti  omy 

ye  ?ci  ;r>c  JO  re  :re;«s.::  wttir  ms  txx:n 

COMPANY  IDENTIFICATION  INFORMATION: 


3'*  3r%   :^5t«,r5 


Dcrot  -- 
■■aca'lir-;  , 


— ^  iDf-;  1' ,  ',.":-      ■  y  ispmledon  the  form    It  ttiere 
c-rpparry  N^mrer  c*ease  -all  the  VETS-100  staff  al  i703) 

;etsioocom 


.^,    ■    3-v:   A,^,^,' 


'h9\9  Vc-Titr  ^g-oo  j-cq  t ' 
as  !^e  basjs  *o-  'itT-;  •*¥  .'E'^ 

:a^"i*i  oe^oo  *vii  r 

'•"*   *we  .1?   — -y'>-  -^'.>:;  z.  ■^■>*' 
■^  i.rr'  ::■»''>::  ::.-*"■?::     ''^'^  :-^- 

3fS-;  js*  *^'  ::a'*>  3=.  ■-*?  -^t:    : 
Nd-^  and  Ajj-.?'^s  ■ 


"-  -and  date  foe  the  nwelve  month  reporting  perKxi  used 
■ir  ^    To  delermt^e  thw  penod  select  a  dale  rihe 
■-e.'  -epresenls  the  end  of  a  payroA  perxxj    Thai 
•  -;  '.  f  cer  of  Emptoyees  as  descnbed  below    Then 
-^  4-v:  -.-^  -^  that  payrol  penod  wull  be  youf  twelve 
"v?  c  5  >    ■-.'  reportng  New  Hires  as  descr'bed  bek>w 

*j^'  ^^1.  twntter  approval  from  the  Equal  Empk)ymen( 
"  :  ^    ■ "  ^  -.  the  endmg  date  for  the  EEO- 1  Report  may 
f-  'i,-T*J  pence  sel*ctedlof  the  VETS-iOCReport 


•■a'or  jxj'^    -ii^  ■ 


•inng  Locatxir 


■  ;: 'overs  COMPLETE  tt^e  identifying 
o  addfess  secton  LEAVE  BLANK  al  of  the 


^='.~',:--^"*^.A'3'3ress  ^o'  y/JU  £staDlishrn<jnt  tnnpto^efs  For  parent  company  headquarters 

locaton   T  jMPLE'^E  '^e  r^a'^e  and  addr5<;s  'or  the  pa^'ent  comoany  'i?a':30uane"^  LEAVE 
;^   ASK  ■'^'  ^a-^e  ana  add'ess  o*  the  Hmng  ^ocanon    For  hiring  kxationa  of  a  parent 

comparry    :  OVPlE  TE  ftie  nar^^  a-xJ  address  'oi  t^e  ^a-o'^t  J^>r-carv  irxa*'or   COMPLETE 
•  ■■s*.  ",-,-  J  .^ryH  aooress  *0'  the  Hir.ng  ^ocatic" 

NA  :  S  -vxle.  L  wNS  NuT^rer,  and  crrployef  O  Sumbe^  Si^^qie  Estat-ns'Tfrent  ar<3  Mjlti 
Eslabhshmert  Employers  mjsl  COMPLETE  the  E^^pioye- :j  N jr^-h-?'  NAICS  Code 
DUNS  Number,  i*  available  as  descibed  beiow 

NAiCS  Code  Enter  the  six  (6)  digit  NAGS  Coae  apDlicaote  to  "->e  nunq  loca^on  fc^ 
iMTich  the  report  ss  Med    W  there  is  ret  a  sepdra;*  NA;CS  Cede  *o-  tt^e  htnng  iccatKX-. 
e"tei'  the  \AlCS  Code  tor  The  parent  :or^pan-v 

Cjt  arO  B'dJstree'  I  0  N'jrriDe'  .D^'NS..  **  '*~e  cor^'tarv  or  ar^v  o*  -Ts  establishments 
"■as  a  Cur  and  Bradstreet  Idertrfcation  N  jr^ber  piease  ente'  xr^  -^ne  '9   digit  nunbe' 
ir  '•-^  -.D3:6  c'ovvded    "f  there  s  a  specrfic  CUNS  Njr^cer  apfi'caD'e  "o  'he  ninng 
iorat'or  for  Kvh*ch  the  report  is  tiled  enteMna*  Du\S  \umbe'    Ctnerwse   ente' the 

D  -'N5  ni.jTiDe''  to'  the  parent  corrpany 

Er^P'Oysf  I  D   NjT'ce''  lEiN,  Ente'  the  '^re  .9'  digit  nurpers  assigned  by  *•"«  :  ^  S  tc 
rv  rcntracfc     ^f  '^e^e  -s  a  spec+ic  E'S  applicable  to  t*ie  S''ng  'ocat'Or  to'  wt>:h  the 

'-^uO""*  .s  f'led  •3'"fe'  '"-at  E'S    0'"~erwse   e'lte?  *he  E  N  'o^  t*^  parent  "orripa-rv 


INFORMATION  ON  EMPLOYEES 


Co-jr-tinc;  Vgierars    S 
veie''ar     r,  soon  :a3t 


e!e'a'"'S  wli  'a'i  rt-  --nro  't-an  ory  o*  t^>e  pi'oiec'ed  ve'e'an 
wete'ir  -r-av  re  Pc"^  a  specia  tusab'eii  s.e'era'"  ana  a  V^etria'^ 
Mete^'ar  r.jst  be  :oiinteG  .n  eacr  ja'egcy 


NjT'ber  O^Empoyeea  Select  any  payroll  penod  er>dipg  tetwee'~  j  Jy  '  arc  Aj-^jsr  3'  ot  the 
current  year  Prov.de  a^i  data  *Of  rar^Kia'  '■Jl-time  ano  pa-^  tme  e-npioyees  **tc  nve'^  special 
disabled  veterans  V'efnam-e'a  veterans  or  otne'  proieciea  ve'e^ans  emp»oved  as  ot  the 
erxlirtg  date  of  'he  selected  payoU  penod  Do  not  include  er^cicyees  specrfically  eiciuded  as 
«x*caled  mi'  CPR  6'  -250  2'b)'2'  Er^poyees  t^s'  be  coLnied  bv  veteran  stat  js  '^r  eacn 
of  the  na»  Dccupationa' ca'egones '^tnes  ' -9i  in  cajr'''^s  L  M  ano  N  ''he  Horrnation  m 
colLnn  S  tines  ^  9  s  'equired  ^o'  the  2001  'eco-'irrg  cvce  B!an»(  spaces  vwit  be  cons<]ofPd 
zeros 

\q^  Hires   i^eoort  the  nurr^Der  ot  regla'  * Jl-'tme  ar<3  pa'^-lirr-o  er^p'o^ees  bv  veterar  status 
'a'x,  *e'e  n»'ed  ibofh  vete^'ars  and  non^ete'ans    ano  wnc  vk^'e  mc  jded  tr  the  payro'i  tc  "he 
fust  time  during  the  t2-nionth  reporting  pe'Kxj  enrJr.a  berween  jiA  '   and  August  3'  a*  the 
current  year    The  totals  m  columns  0  P   0  arx3  P -Lirw  "C  '  are  ^eam^ed  E'^te' aH  appt>caCle 
nuT^bers.  ncludng  zeros 

MaJomijrr^/IAnimtjrr  Employees  "Report  -ne  n-.^mr-  jr  ana  "-inir"  jn-  njrbe'  ot  regJa'' 
employees  or  board  dunrg  rne  penod  cove'ed  as  indicated  by  4'  CFR  61  2S0  I0(a)(3j 

DEFINITIONS 

r-^nrg  kk^lIka  "".edrs  ^r.  esrabi'^>r'!e'-i!  as  defined  ai  41  CFR  6i  25D  2'b' 

'5pe:al  j/'sapted  Vetefan  means  i  ■  a  veteran  of  tf>e  J  5  miii'ar^  ground  '"aval  or  an  sea'-ce 
*hc  5  eT^red  'o  ror-pensai'or   o'  *hc  pjt  tor  the  receipt  of  mil-tarv  'etire-^  pay  wo'Jd  be 
ft'-''  t:ed  to  "ornpensattor   ^jr  ler  ,aw5  adr^mistered  by  The  Department  of  Ve'e'aris  Affairs  tc  a 
d(S.K  I ',    i    '  -v^o  a'  30  pe  .■e'^t  oi  '^ore   O'   9,  -a'ed  at  '0  or  20  pe'cent  .r  'he  case  ot  a 
*«■-  ^    /A*   "as  tee*^  dete-^mea  unde^  section  3?  U  5  C   ?'06  tc  have  a  seno.js 
^"  r  ^i-  -j"  ^'-  -vi'xJ"-ap  Of    1   A  pers<x-  *^  was  discharged  or  released  *rom.  active  du1> 
because  o*  a  se'".'':e-cc-rr>e':ied  j-sat^ii-ty 


■efa'a--  rtho    V;  se-'^ed  or  acrve  dJtv  in  'ne  U  S 
a  pe'  od  :'  ^.o'^  •-■a''  '9C  oa^s  arvj  ^/ic  was 


VetefcT-  0*  the  ve'na""  ea  rrosrs.  a 
mrirtary  gro^-nc  ri^iva  o'  aif  se".w:e'0' 
discharged  O'  'eieased  -ne'e'-or-  ^\t-  oc^e'  'na-  a  dtshororaCie  discharge  •*  a^-,  pa-t  ot  s-ich 
actrve  duty  was  pertof^ * ::  A  ir  "e  P-^c  jC  ic  t  Vie'iar"  pe'weer  ^eprja'>  26  ''^61  ano 
May  7  1975  or  (8)  Ce'wee"  Ajgai" -^  '  ;.A4  an.::  Ma'*  '  '9't  ^-^  al!  o't-e-  cases  or  ii  was 
Ascharged  or  release:^ '■"■^  a-';. e  :■.•, 'r  ■'^*?  _S  ~ -ra',  g-o-.^rv:  "^--.t  c- ai' se'\-ice  fn- a 
senpce-cofTtected  diVir  *,  *  _i->  ra"  o^  j^'-  a:'  .e  :3u%  Aa?  c^-^  — ed  A,  r  the  Repubtoc  o* 
Vrelnan  between  Feb' -T.  ,-  ,6'  a-^jV'a.  '  t^7S  i;  : ,  CHr*ee- A  ,gust  5  1964  a-xi 
May  7   1975.  m  any    f-^'  >:va'  _■ 


i_'_sL  "  -^^  ->  .^'■?'ar$  Atx  se'vedonactrve  duty  n  the  U  S  miiita^ 
-    ^  1.  ^z  a  Arf'  :^  n  a  ra'^paignof  e)()*drtionfor  A*TK:h  a  campa-gn 

/--t  .:f'^^  '"■o"sp'^-:a  d'sabted  ve'e-ansc  ve'ei^ns  5t  *he  Vietnam 
'::'i^'->  ^    ~c  eiiVo^f  ■^■a* -^^e*  th«s  :riie'":x-   -c-n-ar^  rh*(  0**te  of 

■  :-V    i-o  ;->  *c'  '--e  ~PV  VE'5  3>ae   ^^^Qt^r^x  A    a   :ocai  CPM 
.""  ■    .-x.  "  ■'>  V  epf^-^e  C'Cok  x*d?'  "^e::-?' 3    j-'.-'-v- »"*  -■  rc-nsJt 

■  V,  .■  'i  -1  , _Or-  'o;  '"e  ■lea'es'  T^A'  -rxra^o"    '':.■  *">:s-?  *"'*■  mieme! 
r ::  >"-  V    "  ^■^-  t-'i  ^ef-r^.nayjn  a^s^  ^  ava  ut-  ■)  a' 


Pii>fcc  reportng  burdan  lor  fhn  colaction  «  estimatad  to  average  30  mr>ules  per  response  ncludto)0tfwlim«  for  revwvMng  wmnj^iem.  MWcNng  enstmg  data  source,  galhennq  a-x;  - 
^ata  "^eded  and  complebng  arxJ  rawe*«ng  the  coAaclxsn  o#  nforniatwr  Sand  comments  regardRng  the  burden  estimate  or  any  other  aspect  of  this  coflecT»on  o*  informatKxi.  kx  ra " : 
■:'  ^:;u:ing  the  btfden  to  the  DepartrnfUo*  Labor  Offica  of  iriormabon  Management  RoomNi30i  20C  Constitution  Avenue.  NW  Wasfviglon  D  C  2C210  All  completed '.i  :- 
snc  jd  Z9  sent  to  ihe  address  indicated  on  Cw  front  of  the  form 


3' ta"""'*'j  *f^e 


IKK  I)').    fll-2'^2:i2  Filed  10-IlM)l;  H.4.-1  am| 

SILLING  CODE   lSlj-7i»-C 
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The  President 


Presidential  Documents 


Proclamation  7482  of  October  8.  2001 
Columbus  Dav.  2001 


By  the  President  of  the  (niled  States  of  \meri{  .i 

A  Proclamation 

More  than  5UU  vf^cirs  ago,  Christopher  Columbus  set  sail  from  Spain  on 
his  histdru:  voyage  to  what  would  be  called  the  "New  World."  His  celebrated 
journey  maugurateii  an  age  of  exploration  that  changed  the  course  of  history 
and  enoririouslx  rxjianded  ni:r  understanding  of  the  world.  Columbus'  will- 
ingness to  hr,i\t'  the  unknnAii  led  to  his  remarkable  find,  bringing  about 
further  exploratKins  that  >  nuruiously  enhanced  the  intellectual,  commercial, 
and  deinographu  tdbr;(  a*.  l_iirci[)e  and  the  Americas.  The  stories  of  Columbus' 
\ovage  t)e(  ,ime  ,:  ^xmln)]  of  the  quest  for  knowledge  and  understanding 
of  the  world  ami  it  Idii  ttv  historical  foundation  upon  which  much  of 
America's  future  pmi^iess  \\,,s  !)i,]!t 


Reflecting  im  ('hri^to!)t:;ri 
in  f:hn()sini:  tn  sail  ,y..  ross 
a(i\'enturou>  sjunt  auni  w  c 
erable  risks  lo:  tiie  s.iKc  . 
been  echoed  down  thrtju^h 
from  Meriwether  Lfw a--  ,-r  ,i 
ern    IrontitM'   to   tlie    .Krinjin 


(Ajluini)us'  legacy,  we  remember  his  great  courage 
unr  hartefi  waters,  we  recall  the  power  of  his 
!•     r.s[  .!•   ;  !  .  his  willingness  to  assume  consid- 

itjress.  These  virtues  have 


Kr.i  i\s  itMii;> 


1' 


liie  i)i  .\mericas  greatest  pioneers. 
rN  s  daring  explorations  of  our  west- 
;)ianting  the  American   flag  on  the 


W'li  aaii!  ( 

a-tr(ii;,iut 
moon   Our  Nation  {(intinues  to  toiiow  the  example  of  Columbus"  bold  desire 
to  push  the  horizon   pursuing  new  paths  of  research  and  using  our  discoveries 

to  henetit  all  ot  mankind. 

Columbus  voyage  represented  the  first  linking  of  the  lands  and  cultures 
separated  li\  the  Atlantic  Ocean,  and  it  served  as  a  precursor  to  the  close 
ties  that  H\ist  tod. a  iietween  America  and  Europe.  His  discovery  connected 
continents  st'pnateii  t)\  substantial  geographic,  religious,  and  cultural  bar- 
riers: and  .AineiKd  has  since  formed  partnerships  with  nations  across  the 
seas  that  ha\e  sought  to  overcome  those  and  other  barriers  through  agree- 
ments afteitins   such  areas  as  trade,  human  rights,  and  military  support. 

hi  (  ommemoration  of  Columbus'  momentous  journey  509  years  ago,  the 
Congress.  h\  jc  n.t  resolution  of  April  30,  1934  (48  Stat,  657).  and  an  Act 
!8    l't()H  ih:  Stat.  250).  has  requested  that  the  President  proclaim 


o; 


une 


the  sec  ond  Mondax  ot  ( )( tohpr  of  each  vear  as  "Columbus  Dav." 

(  t OKGF  \V    BUSH,  President  of  the  United  States 

i  io(  i  ,.;:;  : )  tober  8.  2001,  as  Columbus  Day.  I  urge 


NOW,  THKRidOKi;    i, 

ot  .\meri(  ,-..   do  luTctn 


tV 


iw 


people  ot  the 


niteii  st.ites  to  reflect  on  the  contributions  of  Christopher 
Oilumhus  with,  approfni.tte  means  of  celebration.  I  also  direct  that  the  flag 
of  the  Inited  States  li-     iisjijayed  on  all  public  buildings  on  the  appointed 

dav  in  honor  oi  ( 'hi istunhoi  (  olumbus. 
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IN  WITNFSS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
i)t  ()( tober,  m  the  vear  of  our  Lord  two  thousand  one.  and  of  the  Independ- 
(>:u  "  !)t  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 


'<-••■•'.    ^^-^>-01;  8:54  ami 
B.Uing  code  3195-01-P 


Presidential  Documents 


Executive  Order  13229  of  October  9.  200] 

Amendment  to  Executive  Order  13045,  Kxtendinu  \hv  I  ask 
Force  on  Environmental  Health  Risks  and  Salet\  Risks  tu 
Children 


By  the  auth()rit\  vf^sU-A  ;t;  nn-  .i-  I'lusiuuni  by  the  Constitution  and  the 
laws  of  the  I'niteci  States  fit  .Xiirrica.  and  in  order  to  extend  the  Task 
Force  on  EnvironmPDtai  He.ilth  H'-k-  .^rr.\  .s<i!"'\  K;sks  to  Children,  it  is 
hereby  ordered  that  K\p(  utivf  Orucr  1  i(i4'>  oi  AjUn  21,  1997.  is  amended 
by  deleting  in  sectior;  i- ]i)h  (.|  \\:.<a  ..;.)t.r  "for  a  period  of  4  years  from 
the  first  meetme  '  ami  iii^prtiiie  n:  '.i.m.  tlieicd!  for  6  years  from  the  date 
of  this  order". 


(^ 


THE  WHITE  HOrSE, 

October  '»,  J/iCJ 
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2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution,  standards  of 
pfe,'fo''rT\ance  tor  new 
stationary  sources 
Testing  and  monitonng 
provisions,  amendments 
published  8-27-01 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States,  air  quality  plarmnq 
purposes   designation  of 
areas 
Colorado   published  9-11-01 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

New  YorH    published  9-11- 
01 

FEDERAL  TRADE 
COMMISSION 

Electronic  and  information 
technology  for  mdividuais 
with  disabilities,  published 
10-11-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Mental  health  and  substance 
abuse 

Substance  Abuse  and 
Mental  Health  Service 
Administration    mental 
health  and  substance 
abuse  emergency 
response  crrtena 
published  'O-n-d 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans    and  Hearings 
and  Appeals  Office 
Microioan  program 
changes    published  9-1 1- 
01 
TRANSPORTATION 
DEPARTMENT 
Air  traffic  operating  and  fhgh; 
rules,  etc 

Temporar/  flight  restrictions 
published  9-1 1-01 
Airworthiness  directives 
Boemg:  published  9-6-Ci 
Fokker   published  9-6-01 
Rolls-Royce  pic    published 
9-26-01 
TREASURY  DEPARTMENT 
Financial  Management 
Service 


Administrative  wage 
garnishment    published 

l'0-ii-0i 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Expcrtation  and  importation  of 

animals  and  anima' 

products 

Bov:ne  spongiforrp 
encephalopathy, 
importation  prohibitions: 
comments  due  by  10- IS- 
C'   published  8  14-01 

COMMERCE  DEPARTMENT 

Age  search  program 
Program  requirements: 
comments  due  by  10-17- 
01    published  9-17-01 

COMMERCE  DEPARTMENT 

Fishery  consen/ation  and 
management 

Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

Benng  Sea  and  Aleutian 
Islands  groundtish, 
comments  due  by  10- 
15-01.  published  8-15- 
01 
Northeastern  United  States 
•ishenes— 

Small-mesh  muiiispecies. 
default  management 
measures  date  change; 
comments  due  by  10- 
17-01,  published  9-17- 
01 
West  Coast  Slates  and 
Western  Pacific 
tisheries-- 

Pacific  Coast  groundtish; 
comments  due  by  10- 
16-01    DuDiished  10-1- 
01 
Marine  mammals 
Incidental  taking^ 
Vandenberg  Air  Force 
Base   CA    missile  and 
rocket  launches    aircraft 
flight  test  operations, 
and  helicopter 
operations    Pacific 
harbor  seals   comments 
due  by  10-15-01 
published  9-14-01 
Ocean  and  coastal  re^^ource 
management 
Marine  sanctuaries.— 

Submarine  cable  permit. 
fair  market  value 
analysis   comments  due 
by  10-16-01    published 
9-28-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
iFAR, 


Claim  and  terms  relating  to 
termination;  definitions; 
comments  due  by  10-15- 
01    published  8-15-01 
Privacy  Act;  implementation 
National  Reconnaissance 
Office:  comments  due  by 
10-16-01    published  8-17- 
01 
DEFENSE  DEPARTMENT 
Pnvacy  Act:  implementation, 
comments  due  by  10-16-01; 
published  8-17-01 
ENERGY  DEPARTMENT 
Consumer  products,  energy 
conservation  program 
Energy  consen/ation 
standards- 
Central  air  conditioners 
and  heat  pumps 
comments  due  by  10- 
19  01.  published  9-27- 
01 
Energy  conservation 
Commercial  and  mdustnal 
equipment,  energy 
efficiency  program — 
Undenwnters  Laboratones 
Inc    electric  motor 
efficiency:  classification 
petition,  comments  due 
by  10-18-01    published 
10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Hazardous  waste 

combustors;  comments 

due  by  10-16-01. 

published  8-17-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Stratospheric  ozone 
protection — 
Methyl  bromide 

quarantine  and 

preshipment 

applications; 

exemptions;  comments 

due  by  10-17-01; 

published  7-19-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   State  authority 
delegations 

Pennsylvania,  comments 
due  by  10-15-01; 
published  9-13-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  Slate  authonty 
delegations 
Pennsylvania;  comments 

due  by  10-15-01, 

published  9-13-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 


promulgation;  vanous 
States; 

California:  correction; 
comments  due  by  10-15- 
01;  published  9-13-01 
Superfund  program; 
Natonal  oil  and  hazardous 
contingency  plan — 
National  prionties  list 
update;  comments  due 
by  10-17-01;  published 
9-17-01 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system 
Loan  policies  and 
operations — 
Loans  to  designated 
parties,  approval, 
comments  due  by  10- 
18-01;  published  9-18- 
01 
Organization,  and  loan 
policies  and  operations — 
Farm  credit  status 
termination;  comments 
due  by  10-19-01; 
published  8-20-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Wireless  telecommunications 
services — 

Advanced  mobile  and 
fixed  terrestnal  services 
using  frequencies  below 
3  GHz;  comments  due 
by  10-19-01    published 
10-11-01 
Radio  stations;  table  of 
assignments 
Michigan  and  Texas. 
comments  due  by  10-15- 
01,  published  9-5-01 
Texas,  comments  due  by 
10-15-01.  published  9-5- 
01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Community  Reinvestment  Act 
regulations;  review; 
comments  due  by  10-17-01 
published  7-19-01 

FEDERAL  RESERVE 
SYSTEM 

Community  Reinvestment  Act 
regulations:  review, 
comments  due  by  10-17-01. 
published  7-19-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Claim  and  terms  relating  to 
termination,  definitions: 
comments  due  by  10-15- 
01.  published  8-15-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Medicaid 
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Managed  care,  comments 
due  by  10-19-01: 
published  8-20-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing 
Public  housing  agency 
plans- 
Poverty  deconcenf  ration. 
Established  Income 
Range  definition; 
amendments;  comments 
due  by  10-15-01 
published  8-15-01 

INTERIOR  DEPARTMENT 

Endangered  and  threatened 
species: 
Cntical  habitat 

designations — 

Monterey  spinetlower 
comments  due  by  10- 
19-01.  published  9-19- 
01 

Robust  spineflower 
comments  due  by  10- 
19-01;  published  9-19- 
01 

Scotts  Valley  spineflower 
comments  due  by  10- 
19-01.  published  9-19- 
01 

INTERIOR  DEPARTMENT 

Outer  Continental  Shell,  oti 
gas,  and  sulphur  operations. 
Offshore  cranes   American 
Petroleum  Institutes 
Specification  2C 
incorporation  by  reference, 
comments  due  by  10-17- 
01    published  7-19-01 

JUSTICE  DEPARTMENT 

Immigration: 
Legal  Immigration  Family 
Equity  Act 
implementation— 
K    nonimmigrant 
classification  lor 
spouses  o!  U  S    citizens 
and  their  children 
comments  due  by  10- 
15-01;  published  8-14- 
01 

LIBRARY  OF  CONGRESS 

Copyright  arbitration  royalty 
panel  rules  and  procedures 
Digital  performance  of 
sound  recordings 
reasonable  rates  and 
terms  determination 


comments  due  by  10-17- 
01;  published  10-10-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Claim  and  terms  relating  to 
termination,  definitions 
comments  due  by  10-15- 
01.  published  8-15-01 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities   domestic  licensing 
Light-water  cooled  nuclear 
power  plants 
components;  construction 
and  inservice  inspection 
and  testing;  industry 
codes  and  standards 
comments  due  by  10-17- 
01,  published  8-3-01 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Microloan  program 
comments  due  by  10- 15^ 
01,  published  9-14-01 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits    and 
organization  and 
procedures 

Federal  old  age    sur^'ivors 
and  disability  insurance— 

Applications  and  related 
forms    comments  due 
by  10-16-01    oubiishea 
8-17-01 

TRANSPORTATION 
DEPARTMENT 

Drawbridge  operations 
Louisiana   comments  due  r-v 
10-15-01    published  8-i6 
01 
Regattas  and  manne  parades 
Eighth  Coast  Guard  Distnct, 
comments  due  by  10-17- 
01    published  9-17-01 

TRANSPORTATION 
DEPARTMENT 

Air  carrier  certificat.on  and 

operations 

Fractional  aircraft  ownership 
programs  and  on-demand 
operations,  comments  due 
by  10-16-01  published  7- 
18-01 


Ainworthiness  directives 
BAE  Systems  (Operations) 
Ltd     comments  due  by 

10-15-01    published  9^14- 

01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives; 
Boeing    comments  due  by 
10-19-0'    published  8-20- 

01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Boeing    comments  due  hv 
10- 19-01    puti^ished  9-4 
0^ 
TRANSPORTATION 
DEPARTMENT 
Airworthiness  directives 
BomtDardier    comTients  due 
by  10-15-01    published  9- 
14-01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives 
Dormer   comments  due  by 

10-15-01    published  9-14- 

0' 
Honeyweii    corrrnenis  due 

by  10-15-01    p.iLiiiShen  6- 

16-01 
McDonnell  DouQids, 

comments  due  by  10-15- 

0'    published  8-29-01 

TRANSPORTATION 
DEPARTMENT 

Class  E   a  rspace    comments 
due  bv   10-15-01;  published 

8-29-01 

TRANSPORTATION 
DEPARTMENT 

C^ass  E  airspace,  comments 
due  by  10-15-01,  published 

8-29-01 

TREASURY  DEPARTMENT 

CoTiTiunity  Reinvestment  Act 
regulations,  review 
comments  due  by  10-17-01. 

published  ~  '9-^' 

TREASURY  DEPARTMENT 

Aani  nstrat've  rulings 

comments  due  by  10-17-01. 

published  8-28-01 
TREASURY  DEPARTMENT 

Communitv   Reinvestir.e."-  Ac; 
regulations   review, 
comments  due  by  10-17-01. 
published  7-19-01 
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State  FIF'RA  Issues  KesiMT'  li  and  Evaluation  Group, 
52131-521,'i2 
Pestic:Kie  registratmn    i  ,iiii  ellation,  etc.: 

Benomvl,  ')21  .<2-.iJ  1  3."i 
Water  pulliitinn  i  iuitrnl 
Clean  Water  At  t  - 

Class  !I  administratne  penalty  assessments,  52135- 
521.Ui 

Executive  Office  of  the  President 

See  Management  and  Ruduet  ( jffii  e 
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u  ilification  requirements:  time 
\tended.  52277-52280 

Aeronautica  S.A.  (EMBRAER), 


See  Pr<^sid(^ntial  D'k  unipnt^ 
Federal  Aviation  Administration 

RULES 

Airmpn  ccrtifi'  aU'  in 
Trdinmt^  and  '''-nn.: 
Ilmlt^  tt'nip(ir,,rii 
.-\inv')rthin"--  dir^'f  \r." 
F^mp^^■^,l  Bra^iit'irt    i' 

.12027-520.51 
Fdirc.hild.  .52020- ,52023 
Pratt  ^  Whitn.n-,  52023-52027 
.Mrworthint^sfs  standards:      i 
Spocial  conditions — 

B()tMn<4  Model  777  series  airplanes,  52017-52020 
PROPOSED  RULES 
,•\ir^^■o^thHU'ss  directives: 
Airhu>.  520fib-5207l) 

BAL  SNst.-nis  lOptTdtiuns)  Ltd,,  52070-52072 
Bt-U.  52(l~2-52fl75 
.Sikor-kw  521)"f-52076 
(:!d>>  E  air-.[)a(>'.  52n~t)-52077 
NOTICES 
.■\ir  traffif  opj^T-itiny  and  tlight  rules,  etc.: 

Hmh  df'n--it\   iirfjorts;  takeoff  and  landing  slots,  slot 
•'xt'mption  iotterv.  and  slot  allocation  procedures 
LaCaiardia  Airport,  \V  and  Nf,  52170-52171 
Environmental  statemt^nts:  availability,  etc.: 

Licpnsint;  laiinch'-s    521^1-52178 
Meetinys 

.•\viation  Rult-makin^  .A(i\'!Mir\  rommittee,  52178 
Rf'si'arrh.  Entjmt'»'nnt;   ami  iJ"\ ciopment  Advisory 
Committee.  .'2KH-52179 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Mff'tinijs.  Siin.^hinc  ,\i  t,  521  Ui 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  ratf  and  r  orporate  regulation  filings: 
Gilrov  Energv  Center,  L.LC,  et  al,.  52125-52127 
PECQ  Energv  Co,  et  al,,  52127-52128 

Environmental  statements;  availability,  etc.: 

[ohn  (,    [ones  Proiect,  Waldo  County.  ME:  facilitators 
improving  fish  habitat.  5212H 

Applications,  hfonn^s.  determinations,  etc.: 

Alliant  Energv  Corporate  Ser\'ices,  Inc.  et  al.,  52121 
American  Transmission  Co.,  52121-52122 
C>)nsumers  Energy  Cio.,  52122 
Duquesne  Light  Co..  52122 
Entergy  Services.  Inc  ,  52122 
Progress  Energv.  In*   ,  52122-52123 
Questar  Pipeline  Cii  ,  5212  < 
Southwestern  Elec  tru    Power  Co.,  52123 
TransColorado  tia^  Transmission  Co.,  52123-52124 
Transcontinental  (ia<  Pipe  Line  Co..  52124 
Transcontinental  Cas  Pifie  Line  (^orp  .  52124—52125 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings.  Sunshine  Ait.  5215B-52157 

Federal  Reserve  System 

NOTICES 

Agency  information  i  ollec  tinn  m  ti\  ities: 

Proposed  colloctiim.  comment  re(}uest.  52186-52187 
Banks  and  bank  holrling  companies: 

Permissible  nonbanking  dc;ti\ities,  52136 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Migrator\  bird  hunting: 

Light  goose  populations;  harvest  management,  52077- 
52090 
Migratory  birds;  revised  list,  52281-52300 
NOTICES 

Environmental  statements;  a\'ailabilit\-,  etc:  . 

Migratory  bird  huntings 

Light  goose  management;  meetings,  52147-52148 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collectiim  ac:tivities: 

Reporting  and  recordkeeping  requirements,  52140 
.Submission  for  OMB  re\dew;  cornment  recpiest.  52140- 
52141 
Meetings; 
Transmissible  Spongiform  Encephalopathies  .-\d\isorv 
Committee.  52141-52142 

Forest  Service 

NOTICES 

M.x'tums 
Ciant  Seciuoi.i  National  Monument  Scientific  Advisor} 
Board.  520M4 

General  Services  Administration 

NOTICES 

Ac(juisition  regulations; 

Foreign  Service  Residence  and  Dependency  Report  (OF 
126);  form  c;ancellation.  52130-52137 

Health  and  Human  Services  Department 

See  Centers  fc}r  Medic:are  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 

S(  lentific  misconduct  findings;  administrative  actions: 
Arnold,  Steven  F.,  Ph.D.,  52137 

Health  Care  Financing  Administration 

See  Inspector  (ieneral  Office,  Health  and  Human  ,Services 
Department 

Housing  and  Urban  Development  Department 

NOTICES 

(irants  and  cooperative  agreements;  availability,  etc; 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  52147 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exc;lusions:  list,  52142-52147 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

.\gencv  information  collection  activities; 
Proposed  collection:  comment  request,  52185-52186 
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International  Trade  Administration 

NOTICES 

Antidumping: 
Corrosion-resistant  carbon  steel  flat  products  from — 

Canada,  52095-.52097 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  from — 

Korea.  52097-52100 
Freshwater  crawfish  tail  meat  from — 

China.  52100-52107 
Mechanical  transfer  presses  from — 

(apan.  52107 
Polyester  staple  fiber  from — 

Taiwan.  52107-52108 
Polyethylene  terephthalate  film,  sheet,  and  strip  fruni— 

India  and  Taiwan.  52108-52109 
Stainless  steel  bar  from — 

India,  52109 
Tin  mill  products  from — 

lapan,  52109-52111 
Export  trade  certificates  of  review.  52111 
.North  American  Free  Trade  Agreement  (\AFT.\); 

binational  panel  rexiews: 
Carbon  steel  flat  products  from — 

Canada.  52111 


Justice  Department 

NOTICES 

Privacy  Act; 

Svstems  of  records: 


c:orrection.  52189 


Labor  Department 

Sep  Employment  .Standards  .\dmini'^trdtion 
.Sep  Mine  Safety  and  Health  Administration 
See  Occupational  Safefv  and  Health  .administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

Western  United  States,  including  Alaska;  conservation 
and  restoration  of  vegetation,  watershed,  and  wildlife 
habitat  treatment  on  public  lands.  52148-52149 
Public  land  orders: 
California.  52149 
Utah.  52149 

Management  and  Budget  Office 

RULES 

Air  Transportation  Safety  and  System  Stabilization  Act. 
Aviation  disaster  relief;  air  carrier  guarantee  loan 
program,  52269-52275 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availabilitv,  etc.: 
Eastern  Gulf  of  Mexico  OCS — 

Oil  and  gas  lease  sales.  52149-52150 
Outer  Continental  Shelf  operations: 
Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list.  52150 

Mine  Safety  and  Heaitt)  Administration 

NOTICES 

Safety  standard  petitions: 

AB&J  Coal  Co.,  Inc.,  et  al..  52154-52156 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 


National  Institute  of  Standards  and  Technology 

NOTICES 

Grant  and  i:()(iperati\ f  at;r(-^'.a"]»'n'  .!'.\,ir';^ 

American  Cerami(   S:.(  n'!\  hu...  F(JKTR.\N  Content 
Management  S\<tt'n\   ipdate,  52112 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  rnnspn-'atinn  anil  rr.nnagement: 
West  (  (la^t  sta.t.'^  .iii  ;  Wt^tern  Pacific  fisheries — 
W.'st  (,(Mst  s.ilnii.ii    '^jnh2-52064 
PROPOSED  RULES 

FishiTv  I  finsi'r\atinii  and  management; 
.Md^ka:  fisheries  of  Exclusive  Economic  Zone — 
Rt-nng  Sea  and  Aleutian  Islands  and  Gulf  of  Alaska 
groundfish,  52090-52093 

NOTICES 

(  I  mniiitees;  establishment,  renewal,  termination,  etc.: 

National  Sea  Grant  Review  Panel.  52112 
Environmental  statements;  availability,  etc.: 

N'atiisii.ii  i'vtUdriiK   R'-search  Reserve  System — 
Tiiudiid  Ndtiondl  Lstuarine  Research  Reserve,  CA;  Goat 
Canyon  Creek  and  watershed.  52112-52113 
Mc'tii'ms: 

.Ndtiunal  Sea  Craii!  H.  •.  itu  Panel,  52113-52114 
Pacific  Fishrr\  Ma.naet'ment  Council,  52114-52116 

National  Park  Service 

NOTICES 

Agent  \    nfirmation  collection  activities: 

Pnif  (  M  (1    I  ,:i'(  tion;  comment  request.  52150-52151 

Boundar\  •vt.ihii'-Jinii'nt    dfst  n|'tions,  etc.: 
f^tdrlin  Mn;,ntaiii  f'ark.  Ml).  52151 

Env  imnnicnta!  ^taii'mi'iits;  notice  of  intent: 

Afn.ulr  Mandv  \.i'i'ri,ii  i,.akf4i!:r.     W]    52151-52152 
Battle  I'f  Hnnit'^t'-aiJ  and  Cdirifj  r  ^:n^_u'S  sites,  PA; 
special  resource  study,  52152 

National  Science  Foundation 

NOTICES 

Antari  ti(   Cunvcn  dtmn  Ad  of  1978;  permit  applications. 


"ti       ')21' 


!1tH 


Navy  Department 

NOTICES 

Patent  li(  fiiM  '-   Hi  ri  exclusive,  exclusive,  or  partially 

t'X(  lusi\t' 
ALS  Technologies.  Inc..  52118 
CG  Industries,  Inc.,  52118 
Shock  Tiihe  Svstems.  Inc  ,  52118 

Mcetiny- 

.\d\  di  Kest'.ir(  h  ,\d\  ibur\  Luinnuttee,  52305-52306 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 

Levse.  Rcherl  H  ,  S:'nhS-5206fi 
NOTICES 

Terminated  li(>>n^''  n'vicw  yrmi-i  t;  completion,  52158 
ApfiliciitiDiis   /;r,jri/)^\v  drtcrniinations.  etc.: 
Duke  Knerun  Corp.,  52158 

Occupational  Safety  and  Health  Administration 

RULES 

Occupational  iniuric^  and  ;llne'^«n'■•■  recording  and  reporting 
requirements 
Effective  date  deia\    etc      5J(H  ]    SJ(H4 


Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  52158- 
52159  I 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
General  Pulaski  Memorial  Dav  fProc.  No.  7484),  52301- 

52304 
Leif  Erikson  Day  (Proc    7483;.  52()15-t2016 

Public  Health  Service 

See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

NOTKES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  52179-52180 

Securities  ar>d  Exchange  Commission 

NOTICES 

Intermarket  Trading  System;  plan  amt^ndnifiits.  .52159 

Investment  Company  Act  of  1940: 
Exemption  applications — 

Firstmark  Corp  .  52159-52160 

Securities  Exchange  Act: 

Government  securities  reconciliations;  correction.  52 ISO 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  E.xchange   Ini     52161-52166 
Government  Securities  Clearing  Corp..  52166-52167 
National  Association  of  Securities  Dealers,  Inc..  52167- 
52169 

Social  Security  Administration 

NOTICES 

Meetings: 

Ticket  to  Work  and  Work  Incentives  Advisory  Panel. 

52169-52170 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Luca  Giordano  fl634-17051,  521"0 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  d(  fi\  ities: 

Proposed  collection;  (  omment  rf'qut-st.  52152-52153 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandf)nmt'nt 
CSX  Transportation.  ln(.  ,  52180-52181 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  k  ti\  ities: 

Proposed  collection.  (  ommfnt  rt'tjuest.  52186—52187 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

Sep  Research  and  Special  Programs  Administration 

.See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed,  weekly  receipts,  52170 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits:  weekly  applications. 
52170 

Treasury  Department 

See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  52181- 
52185 
Meetings: 
Customs  Service  Commercial  Operations  Treasury 
Advisory  Committee,  52185 

Veterans  Affairs  Department 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  52187-52188 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  52191-52268 

Part  III 

Office  of  Management  and  Budget,  52269-52275 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration.  52277-52280 

Part  V 

Department  of  the  Interior.  Fish  and  Wildlife  Service, 
52281-52300 

Part  VI 

The  President.  52301-52304 

Part  VII 

Department  of  Defense.  Navy  Department.  52305-52306 
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Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
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settings):  then  follow  the  instructions. 


Federal  Register/ Vol,  66,  No.  198 /Friday.  October  12.  2001    (j)ntpnf'- 


V'.] 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  m  the 
Reader  Aids  section  at  the  end  of  this  issue 


3  CFR 

Proclamations: 

7483 52015 

7484 52303 

10  CFR 
Proposed  Rutes: 

50 52065 

14  CFR 

Ch.  VI 52270 

25 52017 

39  (3  documents)     52020, 
52023  52027 

61 52278 

63 52278 

121 52278 

135 52278 

142 52278 

1300 52270 

Proposed  Rules: 

39  (5  documents)     52066. 
52068.  52070  52072  52073 

71 52076 

29  CFR 

1904 52031 

33  CFR 

165  (6  documents)    52035. 

52036.  52038,  52039  52041. 

52043 

40  CFR 

52  (3  documents)  .  52044. 

52050.  52055 

62 52060 

Proposed  Rules: 

62  .  52077 

124 52192 

260 52192 

267 52192 

270 52192 

50  CFR 

660  52062 
Proposed  Rules: 

10 52282 

20 52077 

21 52077 

679 52090 


VOL 


66 


Federal 

Vol.   66 
Friday, 

Title  : 
The  ] 


ISS 

1 
9 
8 


OC 
12 


2001 


52015 


Federal  Register 

Vol,   66.  No.   198 
Friday.  Ortober  12.  2001 


Presidential  Documents 


Title  3— 

The  President 


Proclamation  7483  of  October  9.  2001 


Leif  Erikson  Day.  2001 


By  the  President  of  the  United  States  of  Amerir  a 
A  Proclamation 

On  Leif  Enkson  Day.  we  join  our  friends  m  npr,rn-i:K 
Norway,  and  Sweden  to  celebrate  and  pa\  honiasjp  'i 
and  commemorate  the  contributions  of  Nordic  .^nieru  ,1 
We  honor  the  explorers  who  led  the  first  Viking  exfdoratin 
of  the  last  millennium,  and  we  pav  tribute  to  the  n^m: 
who  helped  to   explore  and   settle   America  s    19th   (  enr 


Nordic  and  American  peoples  share  the  virtues  of  courage 
and  self-reliance,  and  they  have  built   nations   baseii 
liberty,  justice,  and  equality. 


:::^irid    Iceland, 

..'    shared   ideals 

t     our  culture. 

n*  the  beginning 

NiH'itK     r';'i,r,e('rs 

V    tiontiers.    The 

:t'^   iircefulness, 

in   the   principles  of 


Leif  Erikson  and  his  men  braved  the  unknown  and  risked  their  lives  to 
become  the  first  Europeans  to  set  foot  on  North  Ainenc  ,1:,  ^m]  /*, 
reflect  upon  Erikson's  groundbreaking  achievements  and  niar\*  .  ,1'  't.t-  . 
sity  and  dangers  he  and  his  explorers  endured,  we  are  tfiankf  i,  fnr 
great  endeavor  and  recognize  that  achieving  difficult  goals  re(,i.;rt-^  ;, 
who  are  courageous  and  willing  to  sacrifice,  who  take  action  an.! 
risks. 


we 

V  •*:  - 
he.r 

'•V  .f 

!  a  K  e 


Today,  American  researchers  and  entreprenuers,  including  nianv  (f  Nnr 
descent,  are  making  landmark  discoveries  in  the  fields  of  genetics  mforn 
tion  technology,  biotechnology,  and  renewable  energy   Through  our  North 


jern 


chna- 


European  Initiative  and  the  "Northern  Dimension'  program  that  .'>i 
vian  countries  have  sponsored,  we  are  deepening  our  coojieratioi;  and  i  rii 
nections  with  the  Baltic  region,  building  regional  links  in  ,Nor1h\^est  Kuss.a. 
and  renewing  historic  trade  relationships  And.  we  are  worKiiig  c  los*- v 
with  our  Nordic  Allies  in  NATO  by  helping  to  provide  fiu  the  region  s 
common  defense  and  stability.  These  and  other  efforts  to  improxe  'ne  \\(!r;d 
mark  the  citizens  of  theUnited  States  as  a  people  possessing  \  tMips  tfrit 
echo  those  of  Leif  Erikson  and  the  first  Vikings  who  landed  on  lun  n(,rtt;ern 
shores. 

To  honor  Leif  Erikson,  the  brave  son  of  Iceland  and  grandsor.  ^f  NorvNn\. 
and  our  Nordic  American  heritage,  the  Congress,  bv  lomt  resci  it.cn  (Public 
Law  88-66)  approved  on  September  2.  1964,  has  authorized  an;  ;H<;:,e>-»ed 
the   President   to   proclaim   October   9   of  each    vear   as    Led   iriks.r    Day. 


t'(*.    .^tates 
Ma\      1 


NOW,  THEREFORE,  I,  GEORGE  W    BUSH.  President  of  the  ; 

of  America,  do  hereby  proclaim  October  9,   2001     as   Led  hnksu 

call  upon  all  Americans  to  observe  this  dav  with  appropriate  :  (-reni   nies, 

activities,  and  programs  to  honor  our  rich  Nordic  American  hentrtti 


52016 
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I\  WITNKSS  VVFiEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
()(  ti)t)pr.  in  the  vear  ot  our  Lord  two  thousand  one,  and  of  the  Independence 
ol  tile  United  States  ot  America  the  two  hundred  and  twentv-sixth. 


(/^ 


|FR  Doc.  01-25884 
Filed   in-n-01.  8:45  am| 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  ;n  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM198:  Special  Conditions  No. 
25-187-SC] 

Special  Conditions:  Boeing  Model  777 
Series  Airplanes;  Seats  with  Inflatable 
Lapbelts 

AGENCY:  Federal  .Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  special  conditions;  requosf 
for  comments. 


SUMMARY:  These  special  conditions  are 

issued  for  Boeing  Model  777  series 
airplanes.  These  airplanes,  which  are 
manufactured  by  Boeing  Commercial 
Airplanes,  will  have  novel  and  unusual 
design  features  associated  with  seats 
with  inflatable  lapbelts.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  3,  2001. 
Comments  must  be  received  on  or 
before  November  13,  2001, 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
ANM-113.  Attention:  Rules  Docket  No. 
NM198.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055^056.  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM198.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

layson  Ciaar,  ¥,\A.  Airhdmr  .imi  Cabin 
.Safety  Branch.  ANM-1 15,  Transport 
.\irplane  Directorate.  Aircraft 
Certification  Service.  1601  Lind  .Avenue 
SW,.  Renton.  Washington,  9805.5-4056: 
telephone  (425)  227-2194,  facsimile 
(425) 227-1149 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  thai  imtK  >■  and 
opportunity  for  prior  [nidiic  comment 
hereon  are  unnecessar\  tx'i  .msc  th'-se 
special  conditions  are  ^utislaiitidiU 
identical  to  those  that  h.i\  i'  bi't-n  issued 
on  three  previous  (>(  ( ,isnin>,  rtiid  that 
further  new  ( iimnicnt,s  arc  unlikely. 

Comments  Invited 

Interested  persons  are  invited  to 

submit  such  written  data.  \'iews,  or 
arguments  as  thev  may  desire. 
('ommunic  ations  should  identify  the 
Rules  Docket  number  identified  above 
and  be  submitted  in  duplicate  to  the 
address  specified  above  All 
communications  recei\ed  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  c:onsidered.  The  special 
conditions  may  be  changed  in  light  of 
the  comments  rect'ued 

All  comments  recei\e(i  w  ill  be 
a\ailable  in  the  Rule^  Dm  ke!  fur 
examination  b\  interested  persons,  both 
before  and  after  the  (  losing  date  for 
comments  ,\  report  summarizing  ea(  h 
substantive  public  contact  with  F.A.A 
personnel  concerning  this  nilemakiim 
will  be  filed  in  the  Rule-.  Do(  ket 

(lommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  .\M198  "  The  post(  ani 
will  be  date  stamped  and  rr-turned  tc  tiw 
cfjmmenter 

Background 

On  April  20.  2001,  Boeing 
Commercial  Airplanes.  P  (3  Box  370" 
Seattle.  Washington  98124.  applied  for 
a  type  certificate  design  change  ti. 
install  inflatable  lapbelts  for  heaii  iniiir\ 
protection  on  c;er1ain  seats  in  Boeing 
Model  777  series  airplanes.  The  Model 
777  series  airplane  is  a  swept-wing. 
conventional-tail,  tw'in-engine,  turbofan 
powered  transport.  The  inflatable 
lapbelt  is  designed  to  limit  occupant 
forward  excursion  in  the  event  of  an 
accident.  This  will  reduce  the  potential 


for  head  injury,  thereby  reducing  the 
Head  Injury  Criteria  (HlC)  measurement. 
The  inflatable  lapbelt  behaves  similarly 
to  an  automotive  airbag,  but  in  this  case 
the  airbag  is  integrated  into  the  lapbelt. 
and  inflates  away  from  the  seated 
occupant.  While  airbags  are  now 
standard  in  the  automotive  industry,  the 
use  of  an  inflatable  lapbelt  is  novel  for 
commercial  aviation. 

Title  14  Code  of  Federal  Regulations 
(14  CFR)  §  25.785  requires  that 
occupants  be  protected  from  head  injury 
by  either  the  elimination  of  anv 
injurious  object  within  the  striking 
radius  of  the  head,  or  by  padding. 
Traditionally,  this  has  required  a  set 
back  of  35  inches  from  any  bulkhead  or 
other  rigid  interior  feature  or.  where  not 
practical,  specified  types  of  padding. 
The  relative  effectiveness  of  these 
means  of  injury  protection  was  not 
quantified.  With  the  adoption  of 
Amendment  25-64  to  14  CFR  part  25. 
-i  '     fi(  tlly  §25.562,  a  new  standard 


tiM' 


1  liitifies  required  head  injury 


protection  was  created. 

Section  25.562  specifies  that  dynamic 
tests  must  be  conducted  for  each  seat 
type  installed  in  the  airplane.  In 
particular,  the  regulations  require  that 
pi  I  SHI!',  not  suffer  serious  head  injury 
under  the  <  onditions  specified  in  the 
tests,  and  th.it  a  HIC  measurement  of  not 
more  tti,in  looo  units  be  recorded. 
vh    ii;i  (  i  iiidi  I  w  ith  the  cabin  interior 
<H  i  111   W  fill,  ttif  lest  conditions 
iiM  nhtii  :ii  this  section  are  specific,  it 
IS  the  intent  of  the  requirement  that  an 
adequate  level  of  head  injury  protection 
be  provided  for  crash  severity  up  to  and 
including  that  specified. 

\iiiiiiiiment  25-64  is  part  of  the 
M   (It  .         rertification  basis  Therefore, 
thi  -.1  it  111-!, illation  with  inflatable 
i  i[  ■>'  it-  ill  iV  meet  th<'  requirement  that 
u  .MR.  t  1  ir>,N  than  1000  be  demonstrated 
for  occupants  of  seats  incorporating  the 
infl.it. ib!-  I.i]ihelt, 

H.  I  .HI--.  %^  25,562  and  25.785  and 
d^-  "  Lit.  (1  uiii dance  do  not  adequately 
dti  Jrt  ss  s.-at-  with  inflatable  lapbelts. 
the  F  \.\  Hi  Me;);/Msthat  appropriate 
p.i--  t.iii  (  r  tt  I;,,  ;i.'ed  to  be  developed 
th.iT  lie  tuin   ill  II CSS  the  safety  concerns 
specific  to  occupants  of  these  seats. 

The  inflatable  lapbelt  has  two 
[)t)tentia!  advantages  over  other  means 
of  head  iin|i,i(  t  |!otection.  First,  it  can 
pro\  idt  Mgnifii  diitly  greater  protection 
than  wnujii  Ix  •  xjiected  with  energy- 
diisorbin^  I  diis,  for  example,  and 
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second,  it  can  provide  essentially 
equivalent  protection  for  occupants  nf 
all  stature.  These  are  significant 
advantages  fmm  a  safety  standpoint. 
since  such  devices  will  likely  provide  a 
level  of  safety  that  exceeds  the 
minimum  standards  of  the  Federal 
.Aviation  Regulations  (F.-\R)  Conversely, 
inflatable  lapbelts  in  general  are  active 
svstems  and  must  be  relied  upon  to 
activate  properly  when  needed,  as 
opposed  to  an  energy-absorbing  pad  or 
upper  torso  restraint  that  is  passive,  and 
alwavs  available.  These  potential 
advantages  must  be  balanced  against  the 
potential  disadvantages  in  order  to 
develop  standards  that  will  provid*'  an 
equivalent  level  of  safety  to  that 
intended  by  the  regulations. 

The  FAA  has  considered  the 
installation  of  inflatable  lapbelts  to  have 
two  primar>'  safety  concerns:  first,  that 
they  perform  properly  under  foreseeable 
operating  conditions,  and  second,  that 
thev  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  occupants  This  latter 
point  has  the  potential  to  be  the  more 
rigorous  of  the  requirements,  owing  to 
the  active  nature  of  the  svstem.  With 
this  philosophy  in  mind,  the  F.\A  has 
considered  the  following  as  a  basis  for 
the  special  conditions 

The  inflatable  lapbelt  will  rely  on 
electronic  sensors  for  signaling  and 
pyrotechnic  charges  for  activation  so 
that  it  is  available  when  needed.  These 
same  devices  could  he  susceptible  to 
inadvertent  activation,  causing 
deployment  in  a  potentiallv  unsafe 
manner  The  consequencies  of  such 
deployment  must  be  considerpd  in 
establishing  the  reliability  of  the  system. 
Boeing  Commercial  .Airplanes  must 
substantiate  that  the  effects  of  an 
inadvertent  deployment  in  flight  are 
either  not  a  hazard  to  the  airplane,  or 
that  such  deployment  is  an  extremelv 
improbable  occurrence  (less  than  10    ' 
per  flight  hour).  The  effect  of  an 
inadvertent  deployment  on  a  passenger 
or  crewmember  that  might  be  positioned 
close  to  the  inflatable  lapbelt  should 
also  be  considered.  The  person  could  be 
either  standing  or  sitting  A  minimum 
reliability  level  will  have  to  be 
established  for  this  c:ase.  depending 
upon  the  consequences,  even  if  the 
effect  on  the  airplane  is  negligible 

The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  The 
installation  must  take  into  account  wear 
and  tear  so  that  the  likelihood  of  an 
inadvertent  deployment  is  not  increased 
to  an  unacceptable  level  In  this  c:ontext. 
an  appropriate  inspection  interval  and 
self-test  capability  are  c:onsidered 
necessary.  Other  outside  influences  are 


lightning  and  high  intensitv 
electromagnetic  fields  (HIRF).  Since  the 
sensors  that  trigger  deployment  are 
electronic,  they  must  bv  protected  from 
the  effects  of  these  threats.  Existing 
Special  Conditions  No.  25-ANM-78 
regarding  lightning  and  HIRF  are 
therefore  applicable.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
inflatable  lapbelt  is  considered  a  critical 
svstem;  if  inadvertent  deployment  could 
cause  injuries  to  persons,  the  inflatable 
lapbelt  should  be  considered  an 
essential  system.  Finally,  the  inflatable 
lapbelt  installation  should  be  protected 
from  the  effects  of  fire,  so  that  an 
additional  hazard  is  not  created  by.  for 
example,  a  rupture  of  the  pyrotechnic 
squib. 

In  order  to  be  .in  efftM.tivc!  safety 
system,  the  inflatable  lapbelt  must 
function  properly  and  must  not 
introduce  anv  additional  hazards  to 
(u.cupant.s  as  a  result  of  its  functioning. 
There  are  several  areas  where  the 
inflatable  lapbelt  differs  from  traditional 
occupant  protection  systems,  and 
requires  special  f:onditions  to  ensure 
ad(!quate  performance. 

Because  the  inflatable  lapbelt  is 
essentiallv  a  single  use  device,  there  is 
the  potential  that  it  c;ould  deploy  under 
crash  conditions  that  are  not  sufficiently 
severe  as  to  require  he    '    ijurv' 
protection  from  the  inflatuuie  lapbelt 
Since  an  actual  crash  is  frequently 
composed  of  a  series  of  impacts  before 
the  airplane  comes  to  rest,  this  could 
render  the  inflatable  lapbelt  useless  if  a 
larger  impact  follows  the  initial  impact. 
This  situation  does  not  exist  with 
energy-absorbing  pads  or  upper  torso 
restraints,  which  tend  to  provide 
protection  according  to  the  severity  of 
the  impact.  Therefore,  the  inflatable 
lapbt'it  installation  should  be  such  that 
the  inflatable  lapbelt  will  provide 
protection  when  it  is  required,  and  will 
not  »>xpcnd  its  profec  tion  when  it  is  not 
needed  There  is  no  requirement  for  the 
inflatable  lapbelt  to  provide  protection 
for  multiple  impacts,  where  more  than 
one  impac  t  would  require  protection. 

Since  each  occupant's  restraint 
system  provicies  protection  for  that 
occupant  only,  the  installation  must 
address  seats  that  are  unoccupied.  It 
will  he  net  essar\'  to  show  that  the 
required  protection  is  provided  for  each 
occupant,  regardless  of  the  number  of 
occupied  seats  and  considering  that 
unocc  upied  seats  may  have  inflatable 
lapbt'lts  that  are  activfv 

Since  a  wide  range  of  occupants  could 
(K:cupv  a  seat,  the  inflatable  lapbelt 
should  be  effective  for  a  wide  range  of 
occupants  The  FAA  has  historically 


considered  the  range  from  the  fifth 
percentile  female  to  the  ninety-fifth 
percentile  male  as  the  range  of 
occupants  that  must  be  taken  into 
account.  In  this  case,  the  FA.A  is 
proposing  consideration  of  a  broader 
range  of  occupants,  due  tc  the  nature  of 
the  lapbelt  installation  and  its  close 
proximity  to  the  occupant.  In  a  similar 
vein,  these  persons  could  have  assumed 
the  brace  position,  for  those  accidents 
where  an  impact  is  anticipated.  Test 
data  indicate  that  occupants  in  the  brace 
position  may  not  require  supplemental 
protection,  and  so  it  would  not  be 
nec:essary  to  show  that  the  inflatable 
lapbelt  will  enhance  the  brace  position. 
However,  the  inflatable  lapbelt  must  not 
introduce  a  hazard  in  that  case  by 
deploying  into  the  seated,  braced 
occupant. 

Another  area  of  concern  is  the  use  of 
seats  so  equipped  by  children  whether 
lap-held,  in  approved  child  safety  seats, 
or  occupying  the  seat  directly. 
Similarly,  if  the  seat  is  occupied  by  a 
pregnant  woman,  the  installation  needs 
to  address  such  usage,  either  by 
demonstrating  that  it  will  function 
properly,  or  by  adding  appropriate 
limitation  on  usage. 

Since  the  inflatable  lapbelt  will  be 
electrically  powered,  there  is  the 
possibility  that  the  system  could  fail 
due  to  a  separation  in  the  fuselage. 
Since  this  system  is  intended  as  crash/ 
post-crash  protection  means,  failure  due 
to  fuselage  separation  is  not  acceptable. 
As  with  emergency  lighting,  the  system 
should  function  properly  if  such  a 
separation  occurs  at  any  point  in  the 
fuselage.  A  separation  that  occurs  at  the 
location  of  the  inflatable  lapbelt  would 
not  have  to  be  considered. 

Since  the  inflatable  lapbelt  is  likely  to 
have  a  large  volume  displacement,  the 
inflated  bag  could  potentially  impede 
egress  of  passengers.  Since  the  bag 
deflates  to  absorb  energy,  it  is  likely  that 
an  inflatable  lapbelt  would  be  deflated 
at  the  time  that  persons  would  be  trying 
to  leave  their  seats.  Nonetheless,  it  is 
considered  appropriate  to  specif\-  a  time 
interval  after  which  the  inflatable 
lapbelt  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as  a 
reasonable  time  since  this  corresponds 
to  the  maximum  time  allowed  for  an 
exit  to  be  openable.  In  actuality,  it  is 
unlikely  that  an  exit  would  be  prepared 
this  quickly  in  an  accident  severe 
enough  to  warrant  deployment  of  the 
inflatable  lapbelt,  and  the  inflatable 
lapbelt  will  likely  deflate  much  quicker 
than  ten  seconds. 

Finally,  it  should  be  noted  that  the 
special  conditions  are  certification 
requirements  applied  to  the  inflatable 
lapbelt  system  as  installed.  The  special 
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conditions  are  not  an  installation 
approval.  Therefore,  while  the  special 
conditions  relate  to  each  such  system 
installed,  the  overall  installation 
approval  is  a  separate  finding,  and  must 
consider  the  combined  effects  of  all 
such  systems  installed. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101. 
Boeing  Commercial  Airplanes  must 
show  that  the  Model  777  series 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  TOOOOlSE  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TOOOOlSE  are  as  follows: 
Amendments  25-1  through  25-82  for 
the  Model  777-200  and  Amendments 
25-1  through  25-86  with  exceptions  for 
the  Model  777-300.  The  U.S.  type 
certification  basis  for  the  Model  777  is 
established  in  accordance  with  §§  21.29 
and  21.17  and  the  type  certification 
application  date.  The  U.S.  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No  TOOOOlSE 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Boeing  Model  777  series  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  777  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and 
the  noise  certification  requirements  of 
part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.19  after 
public  notice,  as  required  by  §  11.38, 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.10lfb)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1). 


Novel  or  Unusual  Design  Features 

The  Model  777  series  airplanes  will 
incorporate  the  following  novel  or 
unusual  design  features:  Boeing 
Commercial  Airplanes  is  proposing  to 
install  an  inflatable  lapbelt  on  certam 
seats  of  Boeing  Model  777  series 
airplanes,  in  order  to  reduce  the 
potential  for  head  injur\'  in  the  event  of 
an  accident.  The  inflatable  lapbelt 
works  similar  to  an  automotive  airbag. 
except  that  the  airbag  is  integrated  with 
the  lap  belt  of  the  restraint  svstem 

The  CFR  states  the  performance 
criteria  for  head  injurv  protection  m 
objective  terms  However,  none  of  these 
criteria  are  adequate  to  address  the 
specific  issues  raised  concerning  seats 
with  inflatable  lapbelts  The  ¥.\A  has 
therefore  determined  that,  in  addition  to 
the  requirements  of  part  25.  special 
conditions  are  needed  to  address 
requirements  particular  to  installation  if 
seats  with  inflatable  lapbelts 

Accordingly,  in  addition  to  the 
passenger  injury  criteria  specified  in 
§  25.785.  these  special  conditions  are 
adopted  for  the  Boeing  Model  777  series 
airplanes  equipped  with  inflatable 
lapbelts.  Other  conditions  mav  be 
developed,  as  needed,  based  on  further 
FA.^  review  and  discussions  with  the 
manufacturer  and  civil  aviation 
authorities 

Discussion 

From  the  standpoint  of  a  passenger 
safety  system,  the  inflatable  lapbelt  is 
unique  in  that  it  is  both  an  active  and 
entirely  autonomous  device  While  the 
automotive  industr\'  has  good 
experience  with  airbags.  the  conditions 
of  use  and  reliance  on  the  inflatable 
lapbelt  as  the  sole  means  of  injury 
protection  are  quite  different  In 
automobile  installations,  the  airbag  is  a 
supplemental  system  and  works  in 
conjunction  with  an  upper  torso 
restraint  In  addition,  the  crash  event  is 
more  definable  and  of  typically  shorter 
duration,  which  can  simplif\  the 
activation  logic.  The  airplane  operating 
environment  is  also  quite  different  from 
automobiles  and  includes  the  potential 
for  greater  wear  and  tear,  and 
unanticipated  abuse  conditions  (due  to 
galley  loading,  passenger  baggage,  etc.); 
airplanes  also  operate  where  exposure 
to  high  intensity  electromagnetic  fields 
could  affect  the  activation  system 

The  following  special  conditions  can 
be  characterized  as  addressing  either  the 
safety  performance  of  the  system,  or  the 
system's  integrity  against  inadvertent 
activation.  Because  a  crash  requiring  use 
of  the  inflatable  lapbelts  is  a  relativelv 
rare  event,  and  because  the 
consequences  of  an  inadvertent 


activation  are  potentially  quite  severe. 
t-hese  latter  requirements  are  probably 

the  more  rigorous  from  a  design 
standpoint 

Prior  Comment 

One  comment  was  received  in 
response  tci  the  most  recent  publication 
of  the  inflatable  lapbelt  special 
(  onditums  (65  PR  6U343)  which  are 
substantially  identical  to  the  special 
condition  contained  herein.  The 
disposition  of  this  comment  is 
(  ontained  in  Rules  Docket  No.  NM176 
and  IS  available  for  examination  by 
interested  parties.  In  our  disposition,  we 
substantially  agreed  with  the 
commenter,  but  noted  that  the  substance 
of  the  comment  was  already  addressed 
in  the  special  conditions.  Therefore,  this 
comment  did  not  result  in  a  change  to 
the  special  conditions. 

.\pplicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
777  series  airplanes.  Should  Boeing 
Commercial  Airplanes  apply  at  a  later 
date  for  a  change  to  the  type  certificate 
t(i  modif%  an\  uiher  model  included  on 
Type  Certificate  No.  TOOOOlSE  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  appiv  to  that  model  as  well 
under  the  provisions  of  §21  101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Boeing  Model  777  series  airplanes.  It  is 
not  a  rule  of  general  applicability,  and 
it  affects  only  Model  777  series 
airplanes  lisied  on  TCDS  TOOOOlSE. 

Immediate  .Adoption  of  Spei  iai 
Conditions 

The  ¥A.\  has  determined  that  notice 
and  np[)i)riunitv  for  prior  public 
(  ommenl  hereon  are  unnecessary 
because  these  special  conditions  are 
substantwlU  identical  to  those  that  have 
been  issued  i^n  three  previous 
occasions,  and  that  further  new 
lomments  are  iinlikf^h' 

List  of  Subjects  m  14  CFR  Fart  Z5 

.^l^craft,  .Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

Authority  Citation 

The  authority  citation  for  these 
spe<  lal  ( onditions  is  as  follows: 

Authority;  49  U.S.C.  106(g),  40113.  44701. 

A4'U2    44704 

The  Special  Conditions 

•Accordinglv,  pur^i.tn*  to  the 
authoritv  delegated  ti    [H'  by  the 
Administrator,  the  following  special 


I 
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conditions  are  issued  as  part  of  the  tvpe 
certification  basis  for  the  Boeing  Modpl 
777  series  airplanes 

1.  Seats  With  Inflatable  Lapbelts^  It 
must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  crash  conditions 
where  it  is  necessar\-  to  prevent  serious 
head  injury  The  means  of  protection 
must  take  into  consideration  a  range  of 
stature  from  a  two-year-old  child  to  a 
ninety-fifth  percentile  male  The 
inflatable  lapbelt  must  provide  a 
consistent  approach  to  energy 
absorption  throughout  that  range  In 
addition,  the  following  situations  must 
be  considered: 

a.  The  seat  occupant  is  holding  an 
infant 

b.  The  seat  occupant  is  a  child  in  a 
child  restraint  device. 

c.  The  seat  occupant  is  a  child  not 
using  a  child  restraint  device 

d  The  seat  occupant  is  a  pregnant 
woman. 

2  The  inflatable  lapbelt  must  provide 
adequate  protection  for  »Mc;h  occupant 
regardless  of  the  number  of  occupants  of 
the  seat  assemblv.  considering  that 
unoccupied  seats  may  have  active 
seatbelts. 

3  The  design  must  prevent  thf' 
inflatable  lapbelt  from  being  either 
incorrectlv  buckled  or  incorrectlv 
installed  such  that  the  inflatable  lapbelt 
would  not  properlv  depio\ 
Alternativelv.  it  must  be  shown  that 
such  deployment  is  not  hazardous  to  the 
occupant,  and  will  provide  the  required 
head  in|ury  protection 

4.  It  must  be  shown  that  the  inflatable 
lapbelt  svstem  is  not  susceptible  to 
inadvertent  deplovment  as  a  result  of 
wear  and  tear,  or  inertial  loads  resulting 
from  in-flight  or  ground  maneuvers 
(including  gusts  and  hard  landings), 
likely  tf)  be  experienced  in  servu  e 

5.  Deployment  of  the  inflatdblc  lapbelt 
must  not  introduce  injuPk-  mechanisms 
to  the  seated  occupant,  or  result  in 
injuries  that  could  impede  rapid  egress 
This  assessment  should  inc  hide  an 
occ:upant  who  is  in  the  brace  position 
when  it  deploys  and  an  occupant  whose 
belt  is  looselv  fastened 

fi.  It  must  be  shown  thai  an 
inadvertent  deployment  that  ( ould 
cause  injurv  to  a  standing  or  fitting 
person  Is  improbable 

7,  It  must  be  shown  that  inad\»'rtent 
deplovment  of  the  inflatable  lapbelt 
during  the  most  critical  part  of  the  flight 
will  either  not  cause  a  hazard  to  the 
airplan*'  or  is  extremely  improbable. 

8  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  impede  rapid  egress  of 
occupants  10  seconds  after  its 
deployment. 


9.  The  system  must  be  protected  from 
lightning  and  HIRF  The  threats 
spec:ified  in  Special  f'ondition  No.  25- 
■■\NIM-78  are  incorporated  by  reference 
for  the  purpose  of  measuring  lightning 
and  HIRF  protection.  For  the  purposes 
of  i:oniplvint:  with  HIRF  requirements, 
the  inflatable  lapbelt  system  is 
considered  a  "critical  system"  if  its 
deplovment  could  have  a  hazardous 
effect  on  the  airplane:  otherwise  it  is 
considered  an    essential"  system. 

10  The  inflatable  lapbelt  must 
function  properly  after  loss  of  normal 
aircraft  electrical  power,  and  after  a 
transverse  sepdratH)n  of  the  fuselage  at 
the  most  critical  location.  A  separation 
at  the  location  of  the  lapbelt  does  not 
have  to  be  considered 

11  It  must  be  shown  that  the 
inflatable  lapbelt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

12.  The  inflatahlf  lapbelt  installation 
must  be  protected  from  the  effects  of  fire 
such  that  no  hazard  to  occupants  will 
result. 

13.  There  must  be  a  means  for  a 
crewmember  to  verifv  the  integrity  of 
the  inflatable  lapbelt  activation  system 
prior  to  each  flight  or  it  must  be 
demonstrated  to  reliably  operate 
between  inspection  intervals. 

issued  in  Renton.  Washington,  on  October 
3.2001. 
All  Bahrami, 

Ariin^  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  01-25753  Filed  10-11-01;  8:45  ami 
BILUNG  CODE  4910-1 J-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPai139 

[Docket  No.  2000-CE-28-AD;  Amendment 
39-12462:  AD  2001-20-14] 

RIN2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc..  Models  SA226  and  SA227 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
lieu  airworthiness  directive  (AD)  that 
applies  to  certain  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes.  This 
AD  requires  you  to  replace  the  brake 
shuttle  valves  with  parts  of  improved 
design  and  install  a  shield  over  the 
hydraulic  lines.  This  .\D  also  requires 
replacing  the  rubber  fuel  hose  with  a 


metal  device  for  certain  SA226  series 
airplanes.  This  AD  is  the  result  of  a 
report  of  a  wheel  brake  system 
malfunction  caused  by  a  faulty  brake 
shuttle  valve.  The  actions  specified  by 
this  AD  are  intended  to  correct  potential 
brake  shuttle  valve  problems,  which 
could  cause  the  brake  assembly  to  drag 
and  overheat.  Hydraulic  or  fuel  line 
damage  could  then  occur  if  the 
overheated  brake  assembly  is  retracted 
into  the  main  wheel  well,  with  a 
consequent  fire  if  the  hydraulic  or  fuel 
lines  ruptured. 

DATES:  This  AD  becomes  effective  on 
November  21,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  21,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Fairchild  Aircraft,  Inc  ,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  2000-CE- 
28-AD.  901  Locust.  Room  506,  Kansas 
Citv.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NVV,  suite  700,  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT: 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133: 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  received  a  report  of  an 
accident  involving  a  Fairchild  Model 
SA226-TC  airplane  where  the  flight 
crew  lost  control  of  the  airplane  at  low 
altitude  during  the  final  approach  for 
landing.  Prior  to  the  accident,  the  flight 
crew  reported  a  loss  of  hydraulic 
pressure  and  a  fire  on  the  left  side  of  the 
airplane. 

Investigation  of  this  accident 
indicates  the  following: 
— The  flight  crew  applied  right  rudder 
power  during  the  takeoff  roll  to 
compensate  for  a  dragging  and 
overheated  left  wheel  brake  and  then 
raised  the  landing  gear  into  the  left 
wheel  well; 
— The  overheated  left  wheel  brake 
ignited  the  tires  and  the  hydraulic 
fluid;  and 
— The  resultant  fire  burned  the  rubber 
fuel  crossover  hose  and  resulted  in 
fuel  leakage  with  a  consequent  fuel 
fire. 
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The  accident  investigation  shows  that 
the  brake  shuttle  valve  may  have  caused 
the  left  wheel  brake  to  drag  and 
overheat. 

Has  FAA  Taken  Anv  Action  to  This 
Point '' 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  on  December  5. 
2000  (65  FR  75883).  The  supplemental 
NPRM  proposed  to  require  you  to 
replace  the  brake  shuttle  valves  wi»h 
parts  of  improved  design  (except  on 
airplanes  with  an  anti-skid/power  brake 
system);  install  a  shield  over  the 
hydraulic  lines;  and  replace  the  rubber 
fuel  hose  with  a  metal  device  on  certain 
SA226  series  airplanes. 

What  Is  the  Potential  Impact  if  FAA 
Took  So  Action^ 

Original  design  brake  shuttle  valves,  if 
not  replaced  with  improved  design 
valves,  could  cause  the  wheel  brakes  to 
drag  and  overheat  This  could  result  m 
hydraulic  or  fuel  line  damage  if  the 
overheated  brake  assembly  is  retracted 
into  the  main  wheel  wells.  A 
consequent  fire  could  occur  if  the 
hydraulic  or  fuel  lines  ruptured. 


Was  the  Public  Invited  To  ilnmment'' 

The  FAA  encouraged  interested 
persons  tn  participate  in  the  making  of 
this  amendment  The  following  presents 
the  comment  received  on  the  proposal 
and  FAA's  response  to  this  romment' 

Comment  Disposition 

What  Is  the  Commenter  s  (j>ni  <'ru? 

The  commenter  suggests  thai  the 
cause  of  the  wheel  brake  svstem 
malfunction  may  not  be  related  t(j  the 
brake  shuttle  valve  The  commenter 
references  an  inr;ident  on  a  .S.'\22fi 
airplane  relati\e  to  a  dragging  wheel 
brake  that  was  traced  to  the  master 
cvlinder  internal  relief  vahe  Th^  FAA 
infers  that  the  commenter  would  like  us 
to  continue  to  investigate  this  issue. 

What  Is  FAA  s  He'^ponso  to  the  Concern? 

.^fter  thorough  m\'pstigdtirin  of  all 
available  information,  we  detprmined 
that  the  cause  of  this  unsafe  romiitiMn 
is  related  to  the  brake  shuttle  \  aK>'  Thi' 
F.\A  welcomes  c  omments  and 
suggestions  such  as  those  made  h\  th^' 
commenter  In  fact,  we  have  determined 
that  the  master  cvlinder  relief  valve  mav 
have  been  the  cause  of  other  main  gear 
brake  incidents  We  issued  a  notice  of 
proposed  rulemaking  (NTRMl  (Docket 
No  2001-(.:E-17-.AD),  which  proposes 
these  brake  master  c\  linders  be  replac  ed 
with  new  or  overhauled  units  Thi*- 
NPRM  was  published  in  the  Federal 

SA226    Series  Airplanes 


Register    n  August  21,  2001  (66  FR 
43814). 

We  will  continue  to  investigate  any 
other  potential  causes  for  the  dragging 
brakes  on  the  SA226  and  SA227 
airplanes 

F.\.\  s  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

W'p  rarefullv  reviewed  all  available 

iiifirniHtion  related  to  the  subject 
(  rt  ^^  iiitd  dbove  and  determined  that  air 
v.iti;\  dmi  the  public  interest  require  the 
.1  if  ptii  11    f  the  rule  as  proposed  except 
i  I  irui   I     iitorial  corrections.  We 
it'tfrmitii' !  that  these  minor 
corrections: 
— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

C-osl  Impart 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  258 
airplanes  in  the  U.S.  registn'. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners  'Operators  of  the  Affected 

Airplanes'' 

We  estmiati  the  following  costs  to 
di  ( (implish  the  replacement  and 

installation. 


Labor  cost 

Parts  cost 

Total  cost  on  U  S  operators 

65  Aorkhours  x  $60  per  hour  =  $3,900 

$3,431  per  airplane  

$7,331  per  airplane  x  258  =  $1,891,398. 

SA227    Series  Airplanes 

- 

Labor  cost 

Parts  cost 

Total  cost  on  U  S  operators 

55  workhours  >  $60  per  hcxir  =  $3,300    

$1  ."ifiQ  oer  aimlar^e 

$4  669  per  airplane  x  258  =  $1,204,602. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD^    • 

The  compliance  time  of  this  AD  is  at 
whichever  of  the  following  that  occurs 
later: 

— Within  500  hours  time-in-service 
(TIS)  after  the  effective  date  of  this 
AD;  or 

— Within  6  months  after  the  effective 
date  of  this  AD 


Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Both  Hours  TIS  and 
Calendar  Time'' 

The  affected  airplanes  are  used  in 
both  general  aviation  and  commuter 
operations  Those  commuter  operators 
may  accumulate  500  hours  TIS  on  the 
airplane  in  less  than  2  months  and 
many  owners  have  numerous  affei  ted 
airplanes  in  their  fleets  We  have 
determined  that  the  dual  compliance 
time; 

— Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomplish  the  actions 
in  this  AD;  and 


Ensures  that  the  unsafe  condition 
referenc  ed  in  this  AD  will  be 
corrected  within  i  reasonable  time 
period  without  inadvertently 
grounding  any  of  the  affected 
airplanes 

Flexibility  Determination  and  ■\,.aivsis 

What  Are  the  Requirements  oj  the 
Repulaton  Flexibility  Act? 

The  Reguldtor\'  Flexibility  Act  of  1980 
was  enacted  bv  Congress  to  assure  that 
small  entities  are  not  unnecessarily  or 
disproportiunatf'iv  tiurdened  by 
go\emment  retuiations.  This  Act 
establishes    as  principle  of  regulatory 
is''uan(  e  that  ajjencies  shall  endeavor, 
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consistent  with  Xhp  objective's  of  \'rn'  rule 
and  of  applic  ablp  statutes,  to  fit 
regulator>-  and  informational 
requirements  to  the  scale  of  the 
businesses,  orijanizations.  and 
governmental  lurisdictions  subiect  to 
regulation  "  To  achie\-e  this  principle. 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  gmernmental  lurisdutions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed   ir  final 
rule  will  ha\'e  a  significant  economic 
impact  on  a  substantial  number  of  -irnall 
entities.  If  the  determination  is  that  the 
rule  will,  the  Agencv  must  prepare  a 
regulatorv-  flexibilitv  analvsis  as 
described  in  the  RFA 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  >mall 
entities,  section  605(bj  oi  the  RFA 
provides  that  the  head  of  the  agency 
mav  so  certify-  and  a  regulator\- 
flexibility  analvsis  i>  not  required   The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

What  Is  FAA  s  Detprminatinn'^ 

The  FAA  has  determined  that  thi<  W) 
could  have  a  signifif:ant  economic 


impact  on  a  substantial  number  of  small 
entities.  However,  we  have  determined 
that  we  should  continue  with  this  action 
in  ordet  to  address  the  unsafe  condition 
and  ensure  aviation  safety. 

You  may  obtain  a  copy  of  the 
complete  Regulatory  Flexibility 
Analysis  (entitled  "Final  Regulatory 
Flexibility  Analysis")  that  was  prepared 
for  this  AD  from  the  Docket  file  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

Regulatorv  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
E.xecutive  Order  13132. 

Does  This  AD  Involve  a  Signifu unt  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
PR  1 1034.  February  26.  1979);  and  (3) 
could  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatorv' 
Flexibility  Act.  You  may  obtain  a  copy 
of  the  complete  Regulatorv-  Flexibility 
Analysis  (entitled  "Final  Regulatory 
Flexibility  Analysis ']  that  was  prepared 
for  this  AD  from  the  Docket  file  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  C;FR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  I'.S.C.  106(g).  40n,i.  447U1 
§39.13    [Amended] 

2.  FAA  amends  §39. 13  by  adding  a 
new  AD  to  read  as  follows: 

2001-20-14     Fairchild  Aircraft,  Inc.: 

.Amendment  i'^-i:.:4H.2;  Doi  ket  No 

2UOO-f;E-28-AU. 
(d)  What  airplnne}.  arv  attfcted  bv  this  AD.' 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certifirafed  m  anv  rategory 


Model 


Senal  Nos 


SA226-T  T201  through  T248 

SA226-TIA)     , T(A)249  througti  T(A)-291 

SA226-T(B) '. T(B)  276  and  T(Bi  292  through  TiBi  417. 

SA226-AT AT001  through  AT074 

SA226-TC  -. , I  TC201  through  TC4 19 

SA227-TT  i TT421  through  TT555 

SA227-TT(300)   ,  TT447,  TT465   TT471    TT483   TT512   TT518   TT521    TT527  TT529   and  536 

SA227-AT  j  AT421.  AT423  Ihrough  AT631    and  AT695 

SA227-AC !  AC406.  AC415.  AC416.  and  AC420  through  AC599 


_L 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 
The  .\D  applies  to  any  airplane  with  or 
without  an  anti-skid/power  brake  system 
installed. 


(c)  What  problem  does  this  AD  ikldaiSS? 
The  actions  specified  by  this  AD  dre  intended 
to  correct  potential  brake  shuttle  valve 
problems,  which  could  cause  the  brake 
assembly  to  drag  and  overheat.  Hydraulic  or 
fuel  line  damage  could  then  occur  \Uhf 


overheated  brake  assembly  is  retracted  into 
the  main  wheel  well,  with  a  consequent  fire 
if  the  hydraulic  or  fuel  lines  ruptured. 


(d)  What  actions  must  I  accomplish  to  address  this  problem?  To  address  this  problem,  you  must  accomplish  the  following; 


Actions 


Compliance 


Procedures 


(1)    For   all    attected    airplanes    except   those    Within  500  hours  time-m-service  (TIS)  after     I 


equipped  with  an  anti-skid,  power  brake  sys- 
tem, replace  each  brake  shuttle  vaive  with 
part  number  (PN)  MS28767-4  brake  shuttle 
valve  (or  FAA-approved  equivalent  part  num- 
ber) 


November  21  2001  (the  eflective  date  ot 
this  ADi  or  within  6  months  after  November 
21     2001    (the  effective  date  of  this  AD). 

whichever  occurs  later 


n  accordance  with  the  ACCOf^PLISHIWIENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No  226-26-003.  or  Fair- 
child  Aircraft  Service  Bulletin  No  227-26- 
002,  as  applicable.  Page  numtjers  with  re- 
spective dates  are  presented  in  paragraphs 
(h)(1)(i)and{h)(1)(li)of  this  AD 
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Actions                                                              Compliance 

Procedures 

(2)  For  ail  aftected  airplanes, 
over  the  hydraulic  lines. 


install  a  shield 


(3)  For  all  airplane  models  withm  the  SA226  se^ 
nes  replace  the  rubber  fuel  hose  with  a 
metal  device. 


(4"!  Do  not  install  any  brake  shuttle  valve  that  is 
not  a  P'N  MS28767-4  brake  shuttle  valve  lOr 
FAA-approved  equivalent  part  number)  or  a 
fuel  hose  that  is  made  out  of  rubtjer 


Within  500  hours  time-in-service  (TIS)  after 
November  21.  2001   (the  effective  date  of 

this  ADi  or  within  6  months  after  November 
21  20C1  (the  effective  date  ot  "n;^  AD), 
whichever  occurs  later. 


With:r^  500  hours  '  'Tie-in^service  (TIS)  after 
November  21  2001  (the  effective  date  of 
this  AD:  or  within  6  months  after  November 
21  2001  (the  effect'vp  date  -•  fi^  f-  AD), 
whichever  occurs  late' 

As  of  November  2'  POC  '.'^■e  e^*ecV\-e  aate 
of  this  AD  I 


In  accordance  witfi  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No  226-26-003,  or  Fair- 
child  Aircraft  Service  Bulletin  No  227-26- 
002  as  applicable  Page  numbers  with  re- 
spective dates  are  presented  in  paragraphs 
(h)(1)(i)  and  (h)(1)(ii)  of  this  AD 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
Service  Bulletin  No  226-26-003  Page 
numbers  with  respective  dates  are  pre- 
sented in  paragraphs  (h)(1)(i)  of  this  AD 

Net  ApDiicable. 


(e)  Can  I  comply  n;r/i  this  AD  in  am  othpr       that  the  performance  of  the  requirements  of  telephone:  (817)  222-5133;  facsimile:  (817) 

nav?  You  may  use  ,iii  diiernative  method  of         this  AD  is  affe<;ted.  the  owner/operator  must  222-5960. 
compliane  e  or  adjust  thf  c  omplianc  e  time  if:       request  approval  for  an  alternative  method  of  (g)  What  if  I  need  to  Hy  the  airplane  to 

(1)  ■^  our  alternative  method  of  (omplianie       compliance  in  accordance  with  paragraph  (e)  another  location  to  comply  with  lhisAD?Thf 
provides  an  equivalent  level  of  safety;  and            ^f  ,his  AD,  The  request  should  include  an  FAA  can  issue  a  special  flight  permit  under 

(2)  The  Manager.  Fort  Worth  Airplane               assessment  of  the  effect  of  the  modification.  sections  21.197  and  21.199  of  the  Federal 
Cert ifuat, on  Office  (AGO),  apprm^s  vour             alteration,  or  repair  on  the  unsafe  condition  Aviation  Regulations  (14  CFR  21.197  and 
alternative  Submit  vour  request  through  an         gj^ressed  by  this  AD;  and,  if  you  have  not  21.199)  to  operate  your  airplane  to  a  location 
l.\.A  Principal  Maintenance  inspector,  who           i-     •     .  j  .l             r          j-.'               -r-  .  ^  ■        ,.  ■     , 

inav  add  t  omments  and  then  send  it  to  the  eliminated  the  unsafe  condition,  specific  where  you  can  accomplish  the  requirements 

Manaeer   Fort  Worth  AC:0  «^"°"^  >°"  P™?"'^^  '°  ^'^'^'^''  "  of  'h's  AD. 

Note:  7  his  AD  applies  tie.H   r  .lirplnne  "^  Where  ran  I  get  information  about  any  [h]  Are  any  senice  bulletins  incorporated 

identified  in  paragraph  (a:     t  int^  \i)  already-approved  alternative  methods  of  into  this  AD  by  reference? 

regardless  of  whether  it  has  been  rn     it;.'  !  ro;7)pyiar7ce.'' Contact  Werner  Koch,  (1)  Actions  required  by  this  \D  must  be 

altered,  or  repaired  in  the  area  sublet  t  '      I,"        .Aerospace  Engineer.  FAA.  Airplane  done  in  accordance  with  the  following: 
requirements  of  this  AD  For  airplanes  that           Certification  Office,  2601  Meacham  (i)  Fairchild  Service  Bulletin  No.  226-26- 

have  been  modified,  altered,  or  repaired  so  Boulevard.  Fort  Worth.  Texas  76193-0150;  003.  which  incorporates  the  following  pages: 

Pages  Date 

16 Issued  March  i    2000 

14,  15  ;  Issjeo   March  i    2000  Re.  sea   june  27,  2000, 

17  Issued  March  i    2000  Revised  October  2,  2000 

4  5  6  7   10   11    12,  and  13  '  Issued  Marcn  i    2000  Revised;  January  19,  2001. 

12  3  8  and  9  and    Issued  March  1,  2000.  Revised  August  10.  2001. 

(ii)  f-ain  hild  ,Ser\ii  e  Biiliftiii  No.  227-2ft-<)02,  which  incorporates  the  following  pages: 

Pages  Date 


1    2   8  and  9       

Issuec   March  1.2000 

7                               

Issued  March  '   200C  Revised  June  27.  2000 

3  4  5  and  6       

Issued  March  1.  2000.  Revised  October  2.  2000. 

(2)  The  Direc  tor  o(  ttie  Federal  Register 
a[i[iro\ed  this  incorporation  by  reference 
under  r>  C  S,C,  ,T,T2{al  and  1  ("FK  part  .il, 

I  M  \'iiu  I  an  get  t  opies  from  Fain  hild 
Ain  raft.  Im   .  P  (I  Box  790490.  ,Saii  Antonio. 
Texas  7827H-0490-  You  (  an  look  at  i  i.pies  at 
the  ¥.\A.  Central  Region.  Office  nf  the 
Regional  (Counsel.  901  Loc  ust.  Room  riOh. 
Kansas  City.  Missouri,  or  at  the  Otfic  e  nf  the 
Federal  Register.  800  North  Capitol  Street. 
NW,  suite  700,  Washington,  DC 

(j)  When  dofs  this  anit'ndmfnt  hn  mm' 
effective '  Thiii  amendment  bee  nmt's  eftei  ti\e 
on  Novemfjer  21,  2001 


Issued  in  Kansas  City.  Missouri,  on 
October  2.  2001. 
Michael  (.allagher, 

MdnagtT.  Small  Airplane  Directorate.  Aircraft 

CVrt;'/(a()on  .Service. 

!FK  Dim    111    2!", !')-  Filed  10-11-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 

14  CFR  Pan  39 

[Docket  No  2000-NE-49-AD    Arne'idfripn; 
39-12461,  AD  2001    20-  13] 

RIN212&-AA64 

Airworthiness  Directives:  Pratl  & 
Whitney  PW4000  Series  Turbotan 
Engines 

AGENCY:  Federal  Aviation 
AiiiiimiMr.ition.  DOT. 

ACTION:  i  iiidlrule. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  certain  models  of  Pratt  & 
Whitney  P\V4000  series  turbofan 
engines.  This  amendment  requires 
operators  to  perform  initial  and 
repetitive  inspections  for  cracking  of 
high  pressure  compressor  (HFC)  front 
drum  rotors  based  on  cycle  usage.  This 
amendment  also  requires  the  removal 
from  senice  of  any  cracked  HPC  front 
drum  rotors.  This  amendment  is 
prompted  bv  reports  that  1 1  HPC  drum 
rotors  have  been  found  cracked  on  the 
spacer  surface  between  the  si.xth  and 
seventh  stage  disks.  The  actions 
specified  by  this  AD  are  intended  to 
detect  premature  cracking  of  the  HPC 
drum  rotnr  that  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Effective  date  November  16, 
2001   The  incorporation  bv  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
16, 2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  mav  be  obtained 
from  Pratt  &  Whitnev.  400  .Main  Strewn, 
East  Hartford.  CT  06108  This 
information  may  be  examined  at  the 
FA>\.  .New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA.  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW  .  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer.  Engine 
Certification  CJffice,  FAA  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington  .MA  01803- 
5299;  telephone:  781-238-7130,  fax: 
781-238-7199, 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  fl4  CFR  part  39)  to 
include  an  .AD  that  is  applicable  to 
certain  models  of  Pratt  &  Whitnev  (PW) 
PW4000  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
March  22,  2001  (66  PR  16017).  That 
action  proposed  to  require  operators  to 
perform  initial  and  repetitive 
inspections  for  cracking  of  high  pressure 
compressor  (HPC)  front  drum  rotors 
based  on  cycle  usage.  The  action  also 
proposed  to  require  the  removal  from 
service  of  any  cracked  HPC  front  drum 
rotors  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No  PW4ENG 
A72-722,  dated  September  29,  2000. 

Comments 

Interested  persons  "have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 


consideration  has  been  given  to  the 

comments  received 

Five-Cycle  Flyback  Allowance 

Six  commenters  express  concern  with 
the  deletion  of  the  five-cycle  flvback 
allowance. 

One  commenter  requests  clarification 
of  the  difference  between  the  NPR^'I  and 
ASB  72-722  with  respect  to  the  deletion 
of  the  five-cycle  flyback  allowance  for 
engines  with  indications  requiring  eddv 
(  urrent  inspection  (EfJ)  verification. 

Another  commenter  states  that  the  AD 
should  provide  the  five-cycle  flyback 
allowance  because  eight  reported 
findings  of  HPC  front  drum  cracking 
were  discovered  in  the  shop  and  that 
the  cracks  do  not  propagate  quicklv 

A  third  commenter  expresses  concern 
that  in  cases  of  suspect  cracks,  the 
airline  would  incur  an  undue  economic 
Burden  waiting  for  confirmation  as  to 
whether  the  visual  indication  is  a  crack 
or  not   Also,  the  (  ommenter  suggests  an 
initial  inspection  tiiresh(jld  of  1.200 
cycles-since-new  and  a  20-cycle 
window  for  ECI  reinspection  to  verifv'  a 
visual  crack  indication.  The  commenter 
suggests  that  it  is  preferable  to  inspect 
compressor  drums  at  a  more  frequent 
inspection  interval  and  allow  an  engine 
with  3  "suspect"  crack  to  continue  in 
service  for  a  limite<l  time  to  allfiw  for 
planning  a  reinspection.  The  same 
commenter  suggests  a  1.500  cvcle 
repetitive  inspection 

.Another  commenter  pr()\ided 
information  on  the  nature  of  the  crack 
findings  to  date.  Fifteen  engines  were 
identified  with  crack  indications 
through  borescope  inspection  Three 
were  obvious  visual  cracks  and  12 
required  further  assessment  using  the 
ECI  inspection  procedure  cited  in  the 
SB.  These  12  indications  were 
confirmed  not  to  be  cracks. 

Two  com.menters  state  that  the  five- 
cycle  allowance  for  additional 
nondestructive  inspections  is  effective 
in  eliminating  false  initial  crack 
indi(.ations  and  should  be  reinstated. 

The  FAA  agrees  that  the  five-cycle 
flyback  allowance  for  engines  with 
suspect  crack  indu  aticms  is  acceptable. 
Since  the  publication  of  the  NPRM, 
results  of  a  metallurgical  investigation 
were  provided  that  substantiate  the  five- 
cycle  flight  allowance  This  information 
also  determined  that  if  a  suspect  crack 
indication  extends  from  the  knife  edges 
to  the  disk  radius  of  the  sixth  or  seventh 
stage,  an  ECI  reinspection  must  be 
accomplished  before  further  flight. 
Accordingly,  a  five-cycle  flyback 
allowance  has  been  added  to  the 
compliance  section  of  the  AD. 

However,  the  FAA  does  not  agree 
with  the  suggested  20-cycle  reinspection 


window  or  with  the  1,500  cycle 
repetitive  inspection  interval.  The  FAA 
based  the  initial  inspection  threshold, 
reinspect  flight  allowance,  and 
repetitive  inspection  interval  on  a  risk 
assessment  that  uses  known  inspection 
data  results  to  date. 

Initial  Front  Drum  Rotor  Inspection 

Several  commenters  request 
clarification  regarding  initial  and 
repetitive  inspection  of  the  HPC  front 
drum  rotors.  Two  commenters  request 
clarification  of  the  requirement  stated  in 
the  NPRM  that  the  initial  inspection  be 
performed  before  the  drum  accumulates 
1,500  cycles-since-new  (CSN),  Other 
commenters  express  concern  that  the 
NPRM  does  not  address  front  drum 
rotors  that  exceed  1.500  CSN, 

The  FAA  agrees.  It  is  the  FAA's  intent 
to  be  consistent  with  the  analytical  data 
associated  with  HPC  front  drum  rotor 
cracking.  The  ASB  states  that  the  initial 
borescope  inspection  should  be 
performed  on  all  HPC  front  drum  rotors 
that  have  accumulated  1.000  cycles 
(total  drum  cycles),  at  the  next  "A" 
check,  or  500  cycles  after  the  receipt  of 
the  ASB,  The  FAA  agrees  with  the 
inspection  threshold  of  500  cycles 
determined  by  the  risk  assessment  and 
chose  the  upper  limit  of  1 .500  CSN  as 
the  compliance  threshold  for  the  initial 
inspection.  Rewording  the  initial 
inspection  threshold  inadvertently 
introduced  confusion.  The  requirements 
of  the  ASB  and  the  AD  are  equivalent 
because  they  are  based  on  the  same 
data.  Therefore,  the  FAA  will  change 
the  wording  to  be  consistent  with  the 
ASB. 

Repetitive  Front  Drum  Rotor  Inspection 

One  commenter  requests  that  a  drum 
rotor  that  was  inspected  in  accordance 
with  SB  72-722,  having  a  total  time 
beyond  1,500  CSN  when  inspected,  be 
permitted  to  remain  in  service. 

Another  commenter  asks  if  the  AD 
has  the  same  exemption  as  the  ASB, 
which  states  that  HPC  front  drum  rotors 
previously  inspected  in  accordance  with 
the  CIR  Manual  requirement  at  the  last 
shop  visit  within  500  cycles,  are  exempt 
from  the  initial  borescope  inspection. 
That  commenter  also  states  that  the 
requirement  is  not  clear  for  the 
repetitive  inspection  requirement  for 
HPC  front  drum  rotors  that  were 
previously  inspected  in  the  shop. 

Another  commenter  states  that  the 
provision  in  ASB  PW4ENG  A72-722 
that  exempts  drums  that  were  detail- 
part-inspected  within  500  cycles  from 
the  initial  inspection  and  fall  into  the 
2,200  cycle  reinspection  interval  should 
be  included  in  the  final  rule. 
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The  FAA  agrees  that  if  an  HPC  front 
drum  rotor  was  inspected  in  accordance 
with  On-Wing  paragraphs  of  ASB  72- 
722,  as  required  by  the  proposed  rule. 
the  initial  inspection  requirement  is 
satisfied.  However,  the  rotor  is  still 
subject  to  the  repetitive  On-Wing 
inspection  requirements,  within  2.200 
cycles  since  last  inspection. 

The  FAA  also  agrees  that  an  HPC 
front  drum  rotor  inspected  in  the  shop 
utilizing  the  flourescent  penetrant 
inspection  (FPI)  procedure  within  the 
past  500  CIS  is  exempt  from  the  initial 
borescope  inspection.  Again,  the  rotor  is 
still  subject  to  the  repetitive  On-VVing 
inspection  requirements,  within  2,200 
cycles  since  last  inspection 

Omission  of  ECI 

One  commenter  requests  that  the  ECI 
of  ASB  72-722  be  omitted  when  the 
drum  rotor  is  FPI  per  SPOP82  (CIR  P/ 
N  51A357  72-35-00).  Another 
commenter  asks  whether  the  HPC  front 
drum  knife  edge  spacer  area  between 
the  sixth  and  seventh  stage  disks 
previously  visually  inspected  with  split 
case  condition  or  during  light 
maintenance  also  should  be  exempted 
from  initial  borescope  inspection. 

As  noted  above,  tne  FAA  agrees  that 
an  HPC  front  drum  rotor  that  was 
fluorescent  penetrant  inspected  in  the 
shop,  as  cited  in  the  compliance  section 
of  the  ASB,  within  the  past  500  cycles 
in  service  (CIS),  satisfies  the  initial 
inspection  requirement.  The  E(]I 
inspection  requirement  that  is  provided 
to  confirm  a  suspect  crack  indication 
does  not  applv  to  HPC  front  drum  rotors 
that  have  been  fluorescent  penetrant 
inspected  in  the  shop  within  the  past 
500  CIS.  The  in-shop  FPI  inspection  is 
more  rigorous  than  the  on-wing 
inspection  requirements. 

Number  of  Confirmed  Cracked  Drum 
Rotors 

One  commenter  provides  new 
information  that  there  are  ele\en 
confirmed  cracked  HPC  front  drum 
rotors  to  date  as  compared  to  the  seven 
that  were  described  in  the  Summar\'  and 
Discussion  Sections  of  the  NPRM.  The 
FAA  agrees  that  the  higher  number  is 
accurate 

Raise  Inspection  Requirement 

One  commenter  expresses  a 
preference  to  inspect  after  3.000  CIS. 
given  that  operator's  experienc;e  with 
HPC  front  drum  rotor  cracking, 

The  FAA  does  not  agree  with  the 
suggested  3,000  cycle  repetitive 
inspection  interval.  The  FAA  based  the 
initial  inspection  threshold,  reinspect 
flight  allowance,  and  repetitive 
inspection  interval  on  a  20-year 


cumulative  risk  assessment  that  uses 
known  inspection  data  results  to  date 
The  AD  provides  for  individual 
operators  to  submit  substantiating  dntH 
that  would  support  an  increase  in  the 
repetitive  inspection  interval  under  the 
alternative  method  of  fDmplianc  e 
paragraph 

Inclusion  of  PW  SB  PW4ENG  A72-693 
in  AD 

One  commenter  states  that  the 
inspection  procedure  in  Pratt  &  Whitney 
Service  Bulletin  PW4EN(;  A72-693  is 
the  same  as  that  required  by  the 
proposed  rule:  therefore,  "credit" 
should  be  given  for  the  inspections 
previously  performed  using  this  SB 

The  F.^..^  disagrees  PW  .ASB 
PW4ENG  A 72-693  was  not  referenced 
in  the  NPRM  because  that  was  a 
fleetwide  campaign  that  has  been 
completed  and  was  not  part  of  the  20- 
year  risk  assessment  for  which  the  start 
date  was  June  2000  However  credit 
will  be  given  for  inspections  done  prior 
to  the  issuance  of  this  AD  depending  (in 
when  and  how  they  were  ac;complishe(l 
These  should  be  evaluated  on  an 
individual  case  basis  within  the  i  (intext 
of  the  alternati\e  method  of  compliance 
provision  of  the  AD. 

Exemption  of  PW4158  Engine  Serial 
Numbers 

One  commenter  notes  that  Kr\isii)n  1 
of  the  ASB  does  not  exempt  PW4158 
engine  serial  numbers  P7285^4  thrnush 
P728546  from  the  inspection 
requirements  and  the  .AD  does  not  need 
to  include  this  information  in  the 
description  of  the  differences  lictui-in 
the  manufacturer's  ser\i(  e  mfoini.itinn 
and  this  .\D  The  FAA  agree.s  and  thai 
statement  has  been  remo\e(j  frnni  the 
AD. 

After  careful  review  of  the  a\  aiKihle 
data,  including  the  (  rininie[it>  nuted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  t  hanges 
described  previously  The  F.\A  has 
determined  that  these  changes  \sill 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Differences  Between  Manufacturer's 
Service  Information  and  This  AD 

Since  the  public  ation  of  the  NPRM, 
the  manufacturer  revised  and  the  F.A.A 
has  approved  the  tec.hnii:al  contents  of 
alert  service  bulletin  |ASB)  No. 
PW4ENG  A72-722.  Revision  1.  dated 
lune  7.  2001    Although  ASB  No 
PW4ENG  A72-722.  Revision  1.  dated 
lune  7,  2001.  provides  procedures  for 
operators  to  perform  off-wing  initial  and 
repetitive  HPC  drum  rotor  inspections, 


the  off-v\  Jiit  r'lj  iiirements  are  not 
mandated  [>)  Uus  AD.  The  FAA  has 
evaluated  a  20-year  cumulative  risk 
assessment  and  has  determined  that  an 
acceptable  level  of  safety  will  be  met  by 
requiring  the  on-wing  inspections  at  the 
cyclic  intervals  detailed  in  the  ASB. 

Economic  .Analysis 

The  FAA  estimates  that  there  are 
1.970  engines  of  the  affected  design  in 
the  worldwide  fleet,  and  that  538 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  2.5 
work  hours  per  engine  to  accomplish 
the  proposed  on-wing  inspection,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  It  is  estimated  that  three 
engines  would  be  found  with  cracked 
HPC  front  drum  rotors  in  the  time  frame 
of  one  year  Approximately  269  engines 
will  be  inspected  on  average  per  year. 
The  cost  of  removal  and  reinstallation  of 
an  engine  is  approximately  SI  0,000.  and 
the  cost  of  replacing  the  HPC  front  drum 
rotor  is  approximately  $750,000. 
Required  replacement  parts  would  cost 
$356,130  per  engine  Based  on  these 
figures,  the  total  cost  impact  per  year  of 
the  proposed  AD  for  accomplishing 
initial  inspections  and  replacing  HJPC 
tri  nt  (irum  rotors,  on  U.S.  operators  is 
estimated  to  be  $3,388,730 

RpRulafor\  Impac  t 

1  hi-  fuidl  rule  does  not  have 
federahsm  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  is  not  a 
"sigiiifii  .iiit  nuiilator)' action"  under 
Executive  Orcter  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulaton  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  US  C    106(g),  40113.  44701. 

§39.13    [Amended]  | 

2,  Section  39.13  is  amended  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

2001-20-13     Pratt  &  Whifnev:  .\mendmenf 

,^t^  12461    Docket  20U0-\E-t9-AD. 

.Applicability 

This  airworthiness  directive  (AD)  applies 

to  Pratt  k  Whitney  'P\V)  models  P\V4052. 
PVV4056.  PVV4060.  P\V4062.  PVV4152, 
PVV415BA   PVV4158,  P\V4460,  and  PW4462 
turbofan  engines  These  engines  are  installed 
on  but  not  limited  to  Boeing  747.  767, 
McDonnell  Douglas  MD-11,  Airbus  Industrie 
.•\300.  and  A310  series  airplanes. 

Note  1:  This  .AD  applies  to  each  engine 
identified  in  the  pre(.eding  applicability 
provision,  regardless  of  whether  it  has  bet»n 
modified,  altered,  or  repaired  in  the  area 
5ub|ef:t  to  the  requirements  of  this  .AD,  For 
engines  that  have  been  m.odified.  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (di  of  this  ,-\D 
The  request  should  ine.lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  ( ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance 

Required  as  indicated,  unless 
accomplished  previously. 

To  detect  premature  cracking  of  the  high 
pressure  compressor  (HPC)  front  drum  rotor, 
that  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane, 
accomplish  the  following: 

Initial  Inspection 

(a)  Perform  an  initial  inspection  in 
accordance  with  the  Accomplishment 
Instructions.  On-Wing  paragraphs  1  through 
13,  of  Pratt  &  Whitney  (PW)  .Alert  Servic;e 
Bulletin  (ASB)  No.  PW4ENG  A72-722.  dated 
September  29,  2000  or  Revision  1 ,  dated  lune 
7,  2001,  as  follows: 

(1)  Perform  an  initial  inspection  of  HPC 
front  drum  rotors  before  accumulating  1,000 
cycles-since-new  (CSN)  within  iOO  cycles-in- 
service  (CIS)  after  the  effective  date  of  this 
AD. 

(2)  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  eddy  current 
inspection  (ECI)  within  five  flight  cycles, 

(3)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  from  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  or  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No.  PW4ENG 
A72-722,  Revision  1,  dated  [one  7,  2001.  the 
ECI  inspection  must  be  accomplished  before 
further  flight. 

(4)  If  the  presence  of  a  crack  is  confirmed. 
remove  and  replace  the  HPC  front  drum  rotor 
with  a  serviceable  part  before  further  flight 

(5)  HPC  front  drum  rotors  fluorescent 
penetrant  inspected  at  the  last  shop  visit,  as 
cited  in  the  compliance  section  of  the  ASB, 
within  500  cycles  of  the  publication  date  of 
this  AD,  satisfy  the  initial  inspection 
requirement. 

Repetitive  Inspections 

(bl  Thereafler.  perform  inspections  within 
2.200  cycles-since-last-inspection,  in 
accordance  with  the  Accomplishment 
Instructions,  On-Wing  paragraphs  1  through 
13.  of  PW  ASB  No.  PW4ENG  A72-722.  dated 
September  29,  2000.  or  Revision  1.  dated 
lune  7.  2001 

( 1 )  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  ECI  within  five  flight 
cycles. 


(2)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  from  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  or  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No  PW4ENG 
A72-722.  Revision  1,  dated  lune  7.  2001,  the 
ECI  inspection  must  be  accomplished  before 
further  flight, 

(3)  If  the  presence  of  a  crack  is  confirmed, 
remove  and  replace  with  a  serviceable  HPC 
fi-ont  drum  rotor  before  further  flight. 

Definition  of  Suspect  Crack  Indication 

(c)  For  the  purposes  of  this  .\D.  a  suspect 
crack  indication  is  defined  as  a  response 
from  the  visual  borescope  inspection 
procedure  that  denotes  the  possible  presence 
of  a  material  discontinuity  and  requires 
interpretation  to  determine  its  significance 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
Federal  Aviation  .Administration  (F.AA) 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO 

Sptecial  Flight  Permits 

(e)  Special  flight  permits  mav  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished 

Documents  That  Have  Been  Incorporated  By 
Reference 

(f)  The  inspection  must  be  done  in 
accordance  with  the  following  Pratt  & 
Whitney  Alert  Service  Bulletin  (ASB) 
PVV4ENG  A72-722.  dated  September  29. 
2000  or  (ASB)  PW4ENG  A72-722.  Revision 
1.  dated  June  7.  2001. 


Document  No 


(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
(ASB)  PW4ENG 
Total  pages: 


A72-722 
A72-722 
A72-722 
A72-722 
A72-722 
A72-722 
A72-722 
A72-722 
17. 


Pages 


All 

1-4 

5 

6 

7-9 
10-11 
12-16 
17 


Revision 


Date 


Original 

1   

Original 

1  

Onginal 

1   

Original 
1  


Septemt)er  29,  2001 . 
June  7,  2001 
SeptetTiber  29,  2000. 
June  7.  2001. 
September  29,  2000. 
June  7,  2001 . 
September  29.  2000 
June  7.  2001 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal - 
Register  in  accordance  with  5  f  S.C,  SSZia) 
and  1  CFR  part  51   Copies  may  be  obtained 
from  Pratt  &  Whitney.  400  Main  Street,  East 


Hartford,  CT  06108.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region.  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  M.A;  or  at  the 
Office  of  the  Federal  Register.  800  North 


C^apitol  Street,  NW.  suite  700,  Washington. 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
November  16,  2001. 
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Issued  in  Burlington.  Massadmsctts.  on 
OttnbtT  2.  2001. 
Mark  C.  Fulmer. 

Actiiif;  Mana^iT.  Eii^irif'  and  Prnpeller 
Dirt'ftorDti'.  Aircmll  (j'rtilicdiion  Sen'icp. 

|FR  Do(  .  01-2,T:!0f.  Filed  10-1  1-01;  H  -t.'i  rtiiij 
BILLING  CODE  49ia-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-29&-AD;  Amendment 
39-12465:  AD  2001-20-17] 

RIN2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  currently 
requires  revising  the  Airplane  Flight 
Manual,  installing  a  placard  on  the  main 
instrument  panel,  and  removing  the 
••LIGHT-HEAVY"  inflation  switch  of 
the  leading  edge  deicing  boots.  This 
amendment  continues  to  require  those 
actions  and  adds  requirements  to  install 
a  low  speed  alarm  for  icing  conditions, 
to  revise  the  AFM.  and  to  replace  an 
existing  placard  with  a  placard  that 
directs  the  flightcrew  to  activate  the 
deicing  boots  whenever  ice  is  detected 
by  visual  cues  or  ice  detector 
illumination.  This  amendment  is 
prompted  by  issuance  of  mandatory- 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
This  action  is  intended  to  ensure  that 
the  flightcrew  is  provided  with  accurate 
indications  of  the  severity  of  ice 
accretion,  clear  indication  of 
unintentional  airplane  speed  reductions 
in  icing  conditions,  and  appropriate 
procedures  to  prevent  reduced 
controllability  of  the  aircraft  due  to 
accretion  of  ice  on  the  airplane. 

DATES:  Effective  October  22,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22. 
2001. 

The  incorporation  of  certain  other 
publications  listed  in  the  regulations 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  lulv  12, 
2001  (66  FR  34083.  June  27,  2001). 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  13.  2001. 
ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attenticjn;  Rules  Docket  No,  2001-NM- 
298-AD.  1601  Lind  A\enuf\  S\V., 
Renton.  Washington  98055-405H. 
Comments  may  be  inspec;ted  at  this 
location  betw(H'n  9  a.m.  and  3  p  m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
iarcomnwnPafao.gnv.  Comments  sent 
via  fax  or  the  Internet  must  contain 
■Docket  No.  2001-NM-298-AD'  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  .^.SC:I1  text 

The  ser\'ice  information  reterciictui  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  .S.A. 
(EMBRAER),  P  ()  Box  34.3— <::EP  12.225, 
.Sao  lose  dos  Campos — SP,  Brazil  This 
information  may  he  examined  at  the 
FAA.  Transport  Airplane  Din>ctorate. 
1601  Lind  Avenue,  SW  ,  Renton 
Washington;  or  at  the  FAA.  Atlanta 
Aircraft  Certification  Office.  One  Crow  ii 
Center.  1895  Phoenix  Boulevard,  suit*' 
450.  Atlanta.  Georgia,  or  at  the  Office  oi 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington   DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carla  J  Worthev,  Program  Manager 
ACE-118A.  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center 
1895  Phoenix  Boulevard,  suite  450 
Atlanta.  Georgia  30349:  telephone  (770J 
703-6062:  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMA^nON:  On  June 
20.  2001.  the  FAA  issued  AD  2001-13- 
14.  amendment  39-12295  (66  FR  34083. 
June  27.  2001).  applicable  to  all 
EMBRAER  Model  EMB-120  series 
airplanes,  to  require  revising  the 
Airplane  Flight  Manual  (AFM). 
installing  a  placard  on  the  main 
instrument  panel,  and  remo\ing  the 
"LIGHT-HEAVY"  inflation  switch  of 
the  leading  edge  deicing  boots  That 
action  was  prompted  by  issuance  of 
mandator)'  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
required  by  that  AD  are  intended  to 
ensure  that  the  flightcrew  is  provided 
with  accurate  indications  of  the  severit\ 
of  ice  accretion  and  appropriate 
procedures  and  actions  to  prevent 
reduced  controllability  of  the  airplane 
due  to  accretion  of  ice  on  the  airplane. 


.\(tions  Since  Issuance  of  Previous  Rulr 

Since  the  issuance  of  that  AD.  the 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  has  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
I:MBRAER  Model  EMB-120  series 
airplanes.  The  DAC  advises  that  it  has 
received  reports  of  loss  of  control  events 
occurring  on  EMBRAER  Model  EMB- 
120  series  airplanes  that  were  flying 
during  icing  conditions.  The  DAC 
advises  that  such  events  indicate  that 
the  flightcrews  may  not  have  correctly 
determined  both  the  severity  of  the  ice 
accr<'tii>n  uid  the  need  to  take 
immi-'didtc  action  to  prevent  excessive 
loss  of  airspeed,  especially  when  using 
the  autopilot.  This  situation,  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane  due  to 
accretion  of  ice  on  the  airplane. 

Issuance  of  Service  Information 

LMBR.'\ER  hds  issued  .Scr\  ice  Bulletin 
120-30-0033,  Change  01,  dated 
September  6,  2001,  that  describes 
procedures  for  installing  a  low  speed 
alarm  on  the  glareshield  panel,  adding 
new  electrical  wires  in  the  cockpit  and 
in  the  electronic  compartment, 
installing  or  replacing  two  placards,  and 
reworking  the  pitot-static  system 
Ix'twpHn  frames  3  and  4. 

EMBRAER  also  issued  Service 
Bulletin  120-30-0033,  Change  02.  dated 
September  14   2001.  which  includes 
two  new  (^lec  trical  diagrams,  corrects 
the  hook-up  charts,  and  describes  a 
check  for  icirrect  installation  of  diodes. 

KMBR.^ER  has  issued  Service  Bulletin 

1 20-25-<^)258,  Change  01.  dated  August 
30  2001,  whi(  h  describes  procedures 
for  installing  a  placard  to  instruct  pilots 
til  immediateh  activate  the  deicing 
boots  and  disengage  the  autopilot, 
whenever  ice  is  (i.'t<i  tid  bv  visual  cues 
or  ice  detector  illiimiriniion.  The 
original  issue  of  Service  Bulletin  120- 
25-<)258,  dated  Mh\  14    2001.  was  cited 
as  a  source  of  -t'r\  i<  >   .i.t'>:;;iation  in  AD 
2001-13-14   (.haiii:c(i:  -  lU'nticalin 
technical  cdotent  to  the  i.iriginal  service 
bulletin,  and  merely  specifies  that  a  new 
placard  has  been  d.'\  I'lcped  fur 
airplanes  that  ha\i'  tn'cn  ii,:  nl.fn-.;  j.i'i 
EMBRAER  Servii  c  Hulh'tm  120-30- 
0033.  and  contains  [.^riM  <>dures  for 
installing  the  nt-nv  [)la(  ard 

The  DAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  airwcirthiness  directive  2001- 
05-()2R  1    fffe(  tive  September  30.  2001 . 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil 
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FAA's  Conclusions 

This  airplane  model  is  manufacturpd 
in  Brazil  and  is  type  certificated  fi)r 
operation  in  the  United  States  under  the 
provisions  of  section  21,29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bildtera! 
airworthiness  agreement  Pursuant  to 
this  bilateral  airu'orthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  uf 
the  situation  described  above  The  FAA 
has  examined  the  findings  of  the  DA(' 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  produc;ts  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  hefn 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  san;.' 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  2001-13- 
14  to  continue  to  require  re\ising  the 
AFM.  installing  a  pldc:drd  on  the  main 
instrument  panel,  and  removing  th^• 
■•LIGHT-HEAVy  inflation  switc  h  of 
the  leading  edge  deicing  boots.  This  AD 
will  also  require  installing  a  low  speed 
alarm  for  icing  conditions,  revising  the 
AFM.  and  replacing  an  existing  placard 
with  a  placard  that  directs  the 
flightcrev\  to  activate  the  deicing  boots 
whenever  ice  is  detected  by  visual  cues 
or  ice  detector  illumination 

Differences  Between  This  AD  and  the 
Brazilian  AD 

This  AD  differs  from  the  Brazilian  AD 
in  the  following  ways: 

1   This  AD  is  more  specific  as  to  when 
to  disconnect  the  autopilot. 

2.  This  .\D  inrludes  instructions  to 
remove  the  current  information 
contained  in  the  Normal  Procedures 
Section  advising  the  flightt  rew  to  select 
either  HEAVY  or  LIGHT  mode. 

3  This  AD  adds  a  WARNING  to  the 
Normal  Procedures  section  to  exit  icing 
conditions  if  the  flightcrew  detects  large 
or  frequent  changes  in  trim  or  excessive 
performance  degradation 

4  This  AD  includes  additional  .^FM 
instructions  regarding  abnormal 
operations  with  the  icing  low  speed 
alarm  activated 

5,  This  .AD  also  inc:ludes  dispatch 
relief  regarding  certain  Master 
Minimum  Equipment  List  items  for  the 
ice  detection  system  and  the  new  icing 
low  speed  alarm  system 

Interim  Action 

This  IS  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  F\.\  may  consider 
further  rulemaking. 


Determination  of  Rule's  Effective  Date 

Sini  e  a  MtuatKjn  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
oppurtunitv  for  prior  public  comment 
hereim  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  ,30  days. 

Comments  Invited 

.Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  view's,  or 
arguments  as  they  may  desire. 
Communications  shall  identify-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  mav  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  he 
needed. 

vSubmit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftt-r  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.\A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-298-AD," 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executi\'e 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;Februar\-26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatorv' 
Policies  and  Procedures,  a  final 
regulator.'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Doc:ket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
sdfetv.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOfifg),  401  13,  44701. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12295  (66  FR 
34083.  lune  27.  2001).  and  by  adding  a 
new  airworthiness  directive  (AD). 
amendment  39-12465.  to  read  as 
follows: 

2001-20-17    Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER); 
Amendment  39-12465.  Docket  2001- 
NM-298-AD.  Supersedes  AD  2001-1.3- 
14,  .Amendment  39-12295 

Applicabilitv:  All  Model  EMB-120. 
-120RT,  -120ER,  and  -120FC  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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prnvision.  r»'gardlr>ss  of  whether  it  has  boen 
modified,  altered,  or  repaired  in  the  area 
sui)je(;t  to  the  requirements  of  this  AU  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .XU  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliani  e  in 
aix.ordance  with  paragraph  (m)  ot  this  AD. 


The  request  should  in(  lude  an  assessment  of 
the  effe(  1  of  the  modification,  alteration,  (jr 
repair  mi  tlie  unsafe  condition  addressed  by 
this  AU.  and.  li  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inr:lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 


To  ensure  that  the  flightcrew  is  provided 
with  accurate  indications  of  the  severity  of 
ice  accretion,  clear  indication  of 
unintentional  airplane  speed  reductions  in 
icing  conditions,  and  appropriate  procedures 
to  prevent  reduced  controllability  of  the 
aircraft  due  to  accretion  of  ice  on  the 
airplane;  accomplish  the  following: 


Restatement  of  the  Requirements  ot  .VU  ZOOl    i:i   14 
Airplane  Flight  Manual 

(a)  Withm  20  flight  luuir-  after  |uly  12  200!  (the  effective  date  of  AD  2001-13-14,  amendment  39-12295):  Revise  the  Limitations 
and  Normal  Procedures  Sections  of  thf-  F.^.\-approved  Airplane  Flight  Manual  (AFM)  to  include  the  following  procedures,  as  specified 
in   paragraphs   (a)(1).   (a)(2).   (a)(;i!.   and    (a)(4)   of  this   AD.   This   may   be   accomplished   by    inserting  a   copv   of  this   AD   in   the   AFM. 

( 1 )  In  th-'  Liniitatmn--  ^i(  tup.  under  the  existing  title  "Operation  in  Icing  Conditions,'  insert  the  following: 

.\utopilol  usf  1'  iH'hibited  when  atmospheric  icing  conditions  exist,  at  the  first  sign  of  icing  accretion  anywhere  on  the  airplane,  or  after 
the  illumination    it  ihi-  Ice  Condition  light,  whichever  occurs  first. 
I.tMding  edge  den  ers  s%vit(  h  must  be  operated  in  the  'Heavy'  mode  only." 
i2)  in  the  Normal  Pro(  edures  section  under  the  existing  title,  "Operation  in  Icing  Conditions,"  delete  the  following: 

"Leading  edge  deicers  switch  ON 

Sele(  t    Heavy"  or  "Light  "  mode  (1  or  3  minutes  cycle),  based  on  the  flightcrews  judgement  and 
evaluation  of  the  severity  of  the  ice  encounter  and  rate  of  accretion." 
[3]  In  the  Normal  Procedures  section  under  the  existing  title,  "Operation  in  Icing  Conditions,"  insert  the  following: 

Leading  edge  deicers  switch  On  (TIMER  1  or 

TIMER  2) 
Select   litaw    mode  if  l,igh!  H'-av  v  switch  is  still  installed." 
(4)  In  the  Normal  Pro(  edures  sei  tion  insert  ttie  following  warning: 

W.ARMNG:  If  large  or  freijuent  (  hanges  in  longitudinal  trim,  and/or  excessive  performance  degradation  occur  (identified  by  large  in- 
( reases  in  power  required  to  maintain  airspeed  and  altitude),  immediately  request  priority  handling  from  air  traffic  control  to  exit  icing 
( onditions." 

Placard  Installation 

lb]  Witlun  401)  flight  hiurs  attei  lulv  12  2001  Install  a  placard  to  activate  the  deicing  boots  and  disengage  the  autopilot,  whenever 
ice  is  rlete(  ted  tn  Msu.il  i  ues  ir  k  »•  Jete;  tor  illumination,  to  the  left  of  the  pilot's  airspeed  indicator  and  one  placard  to  the  right 
of  the  copilot  s  altimeter,   per   LMBK.KLR  Service  Bulletin   120-2.5-0258,  dated  May   14,  2001,  or  Change  01,  dated  August  30,  2001. 

Removal  of  Inflation  Switch 

[i]   Wiihm   400  flight   hours  after   lulv   12.   2001     Remove  the    "Light-Heavy"   inflation  switch  of  the  leading  edge  deicing  boots, 

per  Ir.MBR.\ER  Service  Bulletin  120-30-0032.  Change  01,  dated  lune  1.3    2001 

New  Requirements  of  This  .\l) 

/,'iM'i;/;ij(((>n  of  a  Low  Speed  Alarm 

ff.'  t;\.'  da!-'  of  this  AD:  Install  a  low  speed  alarm  for  icing  conditions  per  EMBRAER  Service 
dated  S.'picn  her  6.  2001,  or  Change  02,  dated  September  14,  2001.  Accomplish  the  installation 
if  the   leaiint;  .  ige  boots  inflation  cycle  control  "light-heavy"  switch,  required  by  paragraph  (c) 


ui'i  Withi!)  40  da\s  after  thr-  . 
Bulletin  120-ilM)().!f,  Change  III. 
together  with  or  att'>r  the  removal 
of  this  AD 


Placards 
t    the   installation   required   by   paragraph   (d)  of  this  AD:  Remove  the   placard 


(e)  Prior    to    further    tligli;    afti-r    as  i  i.m[)h--hnH'iii 
required  bv  paragraph   (hi  ct  this    \U    and    prior   ti;   further  flight,  replace  it  with  a  new  placard  to  specify  activation  of  the  deicing 
boots   whenever   h  e    is   iletei  te.i    t)\    vi-ua!    i  w."-     ir    i-    detector   illumination,   per   EMBRAER   Service   Bulletin    120-30-0033.   Change 

01,  dated  September  H    2001    i  .r  Change  02    dated  SeprtMnt)*-:   14    2001, 

.l;,7/,',;rjf  Flight  Manual 

(f)  Prior  It)  further  flight  after  ac  i  omplishment  u!  the  iiistaildtion  required  by  paragraph  (d)  of  this  AD:  Accomplish  the  actions 
specified  in  paragraphs  (0(1),  (f)(2),  and  10(3)  of  this  AD, 

(1)  Remove  the  AFM  Limitation  required  hv  paragraph  (a)(1)  of  this  AD,  and  revise  the  Limitations  Section  of  the  FAA-approved 
AFM  under  the  existing  title  of  Operation  in  h  mg  Conditions""  to  include  the  following  procedures  (This  may  be  accomplished 
bv  inserting  a  copv  of  this  .\D  in  the  .\FM,): 

For  airplanes  on  which  the  HK.^VY  LICHT  switrh  is  installed:  Leading  edge  deicers  switch  must  be  operated  in  the  HEAVY 
mode  onl\  at  the  first  sign  i<\  k  mg  an  return  anx  wh.  :>     .n  the  airplane  or  after  the  illumination  of  the  ICE  CONDITION  light,  whichever 

0(  curs  first. 

For  airplanes  on  whii  h  the  low  speed  alarm  has  NUT  been  installed:  Autopilot  use  is  prohibited  at  the  first  sign  of  icing  accretion 
anvwhere  on  the  airplane  or  after  illumination  of  the  ICE  CONDITION  light,  whichever  occurs  first. 

Airspeeds: 

Flaps  and  Gear  VP 160  KIAS  MINIMUM 

(All  engines  operating) 

Flaps  IVn  Gear  !  P IRO  KIAS  MINIMUM 

(All  engines  operating) 


Note:  In  the  e\ent  of  an  engine  failure  in 
icing  conditions,  maintain  the  engine  taiiu 


airspeeds  shown  in  Sec:tion  V,  Performance. 

The  i(  mg  r  ondiiion  low  speed  alarm  may 


activate  if  the  airspeed  is  below  160  KIAS 
with  the  flaps  up,  " 
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(2)  Remove  the  foilowing  paragraph  from 
the  Limitations  Section  of  the  .^FM  under  the 
existing  title  of    Operation  in  Icing 
Conditions,"  that  currently  reads  as  follows 

"When  operating  in  known  or  forecast 
icing  conditions,  the  specific  procedures  for 
operation  in  icing  conditions  presented  in 
the  Normal  Procedures  Secnon  of  this 
manual  must  be  followed  " 

(3)  Insert  the  following  into  the  Limitations 
Section  of  the  .\FM  under  the  existing  title 
of  "Operation  in  Icing  Conditions" 

"When  operating  in  known  or  forecast 
icing  conditions,  the  specific  procedures  for 
operation  in  icing  conditions  presented  in 
the  Abnormal  Procedures  and  Normal 
Procedures  Sections  of  the  AFVI  mu.st  be 
followed  " 

(g)  Prior  to  further  flight  after 
accomplishment  of  the  installation  requirea 
by  paragraph  (d)  of  this  .\D  Revise  the 
Emergency  and  Abnormal  Procedures 
Sections  of  the  AFM  under  the  existing  titles 


of  "Flight  With  All  Engines  Inoperative." 
"Forced  Landing."  "Ditching."  "Takeoff  with 
Engine  Failure  (Above  V|)."  "One  Engine 
Inoperative  Approach  and  Landing."  "One 
Engine  Inoperative  Go-Around."  and  "Engine 
Airstart"  to  include  the  following  Note  (This 
mav  be  accomplished  bv  inserting  a  copv  of 
this  AD  in  the  AFM. 1: 

"Note:  In  the  event  of  an  engine  failure  in 
icing  conditions,  maintain  the  engine  failure 
airspeeds  shown  in  Section  V.  Performance, 
The  icing  condition  low  speed  alarm  may 
activate  as  airspeed  decreases  below  160 
KIAS  • 

(h)  Prior  to  further  flight  after 
accomplishment  of  the  installation  required 
bv  paragraph-(dl  of  this  .\D  .^ccomplish  the 
actions  specified  in  paragraphs  (h)(1)  and 
(h)(2)  of  this  AD 

(1)  Revise  the  .-\bn(.)rmal  Procedures 
Section  of  the  .^FM  under  the  existing  titles 
of  "Flap  Control  Fault.  ■    Flap 
Disagreement,"  "Flap  Asymmetrv.  '  "Loss  of 


the  Green  (Hydraulic)  System,"  "Loss  of  the 
Blue  (Hydraulic)  System."  and  "Loss  of  Both 
Hydraulic  Systems"  to  include  the  following 
procedures  (This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM.): 

"Note:  In  the  event  of  a  0^  flap  landing  in 
icing  conditions,  maintain  160  KIAS  until 
landing  is  assured.  Reduce  airspeed  to  cross 
runway  threshold  (50  ft)  at  VREF  45  +  35 
KIAS.  The  icing  condition  low  speed  alarm 
may  activate  as  airspeed  decreases  below  160 
KIAS." 

(2)  Revise  the  Abnormal  Procedures 
Section  of  the  AFM  to  include  the  following 
new  section  (This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM); 
"ICING  CONDITION  LOW  SPEED  ALARM  (If 
installed): 

•  LOW  SPEED  amber  light  illuminated  on 
the  Icing  Cond  Low  speed  Alann  Panel. 

•  Buzzer  sound. 


1  Airspeed  ABOVE  160  KIAS 

2  Leading  Edge  Deicer  Switch    VERIFY  TIMER  1  OR 

TIMER  2 

Note:  ICING  CONDITION  LOW  SPEED  ALARM  may  not  be  cancelable  by  the  flightcrew,  and  may  not  extinguish  until  170  KIAS.  Apply- 
ing power  should  promptly  recover  speed    If  ne<  essary.  disengage  the  autopilot,  push  over  to  regain  airspeed,  and  notify  ATC  of  altitude 
deviation. 
When  ICING  CONDITION  LOW  SPEED  AL^RM  extinguishes: 

Autopilot  ; AS  REQUIRED 

Note:  Monitor  the  ice  accretion  andihe  airspeed. 

Severe  Icing  Conditions  CHECK 

If  Severe  Icing  Conditions  are  confirmed: 

Flying  in  Severe  Icing  Conditions  Procedure   APPLY 

(i)  Prior  to  further  flight  after  accomplishment  of  the  installation  required  by  paragraph  (d)  of  this  AD:  Add  the  following  new  procedure 
to  the  Normal  Procedures  Set:tion  of  the  AFM  under  the  existing  title  of    Daily  Checks,  Before  Engine  Start."  as  follows  (This  may  be  ac- 
complished by  inserting  a  copy  of  this  .\D  in  the  AFM  ) 
"Icing  Condition  Low  Speed  Alarm  Svstem: 

TEST  Button PRESS 

Check  the  buzzer  sounding  continously  and  the  LOW  SPE£D  amber  light  illuminated.  Release 
button.  Check  sound  and  light  extinguished  " 
(i)  Prior  to  further  flight  after  accomplishment  of  the  installation  required  by  paragraph  (d)  of  this  AD:  Revise  the  Normal  Procedures 
Section  of  the  AFM  under  the  existing  title  of    Turbulent  .\\t  Penetration."  as  specified  in  paragraphs  (j)(l)  and  (i)(2)  of  this  AD.  This  may 
be  accomplished  by  inserting  a  copy  of  this  .*iD  in  the  .■KFM 

(1)  Remove  the  following  from  the  existing  paragraph  under  "Turbulent  Air  Penetration": 
"1.  Airspeed:  180  KIAS  (from  sea  level  to  15000  ft):  160  KIAS  (above  15000  ft)" 

(2)  Replace  the  wording  specified  in  paragraph  (||(1)  with  the  following 
1.  Airspeed:  175  KIAS" 

(k)  Prior  to  further  flight  after  accomplishment  of  the  installation  required  by  paragraph  (d)  of  this  AD:  Revise  the  Normal  Procedures 
Section  of  the  FAA-approved  AFM  under  the  existing  title  of  "Operation  in  Icing  Conditions"  as  specified  in  paragraphs  (k)(l)  and  (k)(2) 
of  this  AD  This  may  be  accomplished  by  in.sertmg  a  copv  of  this  AD  in  the  AFM. 

(1)  Remove  the  following  from  the  wording  under  the  existing  title  of  "Operation  in  Icing  Conditions": 

"At  the  first  sign  of  icing  accretion  anywhere  on  the  airplane,  proceed. 

Windshield  Heat  Switches  '. ON 

Leading  Edge  Deicers  Switch   ON 

Select  HEAVY  or  LIGHT  mode  (1  or  3  minutes  cycle),  based  on  the  pilot's  judgement  and  eval- 
uation of  the  severity  of  the  ice  encounter  and  rate  of  accretion  " 

(2)  insert  the  following  wording  under  the  existing  title  of  "Operation  in  Icing  Conditions": 

"At  the  first  sign  of  icing  accretion  anywhere  on  the  airplane  or  ICE  CONDITION  light  illumination,  whichever  occurs  first,  proceed  as 

follows: 

If  the  icing  condition  low  speed  alarm  is  NOT  installed 

Autopilot   DISENGAGE 

Windshield  Heat  Switches  ;. ON 

Leading  Edge  Deicers  Switch  ON  (TIMER  1  or 

TIMER  2) 

Inflation  Cycle  Switch  (if  installed)   HEAVY 

If  the  icing  condition  low  speed  alarm  IS  installed: 

Windshield  Heat  Switches ON 

Leading  Edge  Deicers  Switch  ON  (TIMER  1  or 

TIMER  2) 
"WARNING:  If  large  or  frequent  changes  in  longitudinal  trim,  and/or  excessive  performance  degradation  (identified  by  large  increases  in 
power  required  to  maintain  airspeed  and  altitude),  immediately  request  priority  handling  from  air  traffic  control  to  exit  icing  conditions." 
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Mnstrr  Mininnim  Equipnwnt  List  IMMELi 

(11  Ihe  dispatch  rellel  (  ontiitions  spt»(  ified 
111  paragraphs  HKl]  and  (l)(2)  ot  this  A!)  arc 
considered  to  be  a< ceptable  for  i  ontmued 
operations  it  eithi>r  the  ice  detei  Hon  system 
.or  the  low  speed  alarm  s\stem  is  inoperative: 

11)  The  airplane  may  be  operated  for  a 
period  of  three  days  with  the  ice  detection 
system  inoperative,  provided  that,  whenever 
operating  m  \isible  moisture  at  temperatures 
below  10  degrees  C  (.SO  degrees  F'l 

(i)  All  ice  prote{  tion  systems  are  turned  nii 
(except  leading  edge  deii  ing  during  tdkeuff) 
and 

(ii)  AFM  limitations  and  normal 
procedures  for  operating  in  icing  conditions 
are  complied  with. 

(2)  The  airplane  may  be  operated  for  a 
period  of  three  day  s  with  the  icing  (  ondition 
low  sjieed  alarm  system  inoperative, 
provided: 

(i)  It  is  not  operated  in  known  or  forec:ast 
icing  conditions,  and 

(ii)  If  icing  (onditions  are  inadvertently 
encountered,  the  autopilot  must  be 
disconnected  and  steps  must  be  taken  to  evil 
icing  conditions. 

Note  2:  Refer  to  MMEL/MEL  system  for 
complete  dispat{  h  requirements.  Where  a 
difference  exists  between  this  .AD  and  the 
MMEL.  the  provisions  of  this  AD  prevail 

.4/fernofnp  Melhods  nf  Complianct' 

Im)  .\n  alternative  method  of  (  ompliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  bv  the  Manager,  .Atlanta 
Aircraft  Certification  Office  (ACO).  FAA 
Operators  shall  submit  their  requests  through 
an  appropriate  V W  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager,  ,^tlanta  .^CO, 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  (if 
(  ompliance  with  this  .\\i.  if  an\ .  may  l>e 
obtained  from  the  .Atlanta  .\C.i) 

Special  Flight  Pprmits 

(n)  Spec  iai  flight  permits  may  be  issued  m 
accordance  with  sections  21,197  and  21-1<^'1 
of  the  Federal  Aviation  Regulations  (14  CFR 
21,197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .M) 
( an  be  accomplished 

Incorporation  bv  Retcrfnce 

(0)  Ex(  ept  for  the  ac  tions  spec  ified  in 
paragraphs  (a),  (f).  (g).  (hi.  (i).  (j).  and  (k)  of 
this  .-KD  the  actions  shall  be  done  in 
accordance  with  EMBRAER  Service  Bulletin 
120-25-0258.  dated  Mav  14.  2001: 
EMBRAER  Service  Bulletin  120-30-O0.'<2. 
Change  01.  dated  |une  13.  2001;  EMBRAER 
Service  Bulletin  120-25-0258,  Change  01. 
dated  August  30,  2001;  EMBRAER  Service 
Bulletin  120-30-0033.  Change  01.  dated 
September  6,  2001;  and  EMBRAER  Service 
Bulletin  120-30-0033,  Change  02.  dated 
September  14,  2001;  as  applicable 

(1)  The  incorporation  bv  reference  of 
EMBRAER  Service  Bulletin  120-25-0258. 
Change  01.  dated  August  30,  2001; 
EMBRAER  Service  Bulletin  120-30-0033. 
Change  01.  dated  September  6.  2001;  and 
EMBRAER  Service  Bulletin  120-30-0033. 


Change  02.  dated  September  14.  2001.  is 
approved  bv  the  Director  of  the  Federal 
Register  in  ac:cordance  with  5  U.S.C.  552(a) 
,md  1  CFR  pari  51. 

12)  The  inc  orporation  bv  reference  of 
EMBRAER  Service  Bulletin  120-25-0258. 
dated  Mav  14.  2001;  and  EMBRAER  Service 
Bulletin  121F-30-O032,  Change  01.  dated  |une 
13.  2001.  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  July  12. 
2001  (66  FR  34083.  June  27,  2001). 

(3)  Copies  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A.  (EMBRAER), 
P  O  Box  343— CEP  12.225.  Sao  lose  dos 
Campos — SP.  Brazil.  Copies  may  be 
inspected  at  the  FA.A.  Transport  Airplane 
Directorate.  1601  Lind  .Avenue.  SW..  Renton. 
Washington;  or  at  the  F.\A.  Atlanta  Aircraft 
Cer1ific;ation  Office.  One  Crown  Center.  1895 
Phoenix  Boulevard,  suite  450.  Atlanta. 
(Georgia;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 

in  Brazilian  ainvcirthiness  directive  2001-05- 
02R1.  effective  d^t.'  of  September  30.  2001. 

Effective  Date 

(p)  This  amendment  becomes  effective  on 
October  22.  2001, 

Issued  m  Kenton,  Wdshington,  on  October 
3,  2001 
Charles  Huber, 

Actine  ManagtT.  Tran-'porl  Airplane 
Dirfitnratp.  Aircraft  Certification  Senice. 
FR  Doc  01-25395  Filed  lO-H-Ol;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1904 

[Docltet  No.  R-02A] 
RIN  12ia-AC00 

Occupational  injury  and  Illness 
Recording  artd  Reporting 
Requirentents 

AGENCY:  Occupational  Safetv  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor 
ACTION:  Final  rule 


SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
delaying  the  effective  date  of  three 
provisions  of  the  Occupational  ln)urv 
and  Illness  Recording  and  Reporting 
Requirements  rule  published  januarv 
19,  2001  (66  FR  5916-6135)  and  is 
establishing  interim  criteria  for 
recording  cases  of  work-related  hearing 
loss.  The  provisions  being  delayed  are 
§§  1904.10(a)  and  (b),  which  specifv 
recording  criteria  for  cases  involving 
occupational  hearing  loss.  §  1904.12. 


will   ti   i'  fim  s  "musculoskeletal 
lis  ird.  I    Ms[))"  and  requires  employers 
t      li>  I  k    .11  MSD  column  on  the  OSHA 
Log  if  an  employee  experiences  a  work- 
related  musculoskeletal  disorder,  and 
§  1904.29(b)(7)(vi).  which  states  that 
MSDs  are  not  considered  privacy 
concern  cases.  The  effective  date  of 
these  provisions  is  delayed  from  January 
1,  2002  until  January  1.2003  OSHA 
will  continue  to  evaluate  §§  1904.10  and 
1904.12  over  the  next  year. 

OSHA  is  also  adding  a  new  paragraph 
(c)  to  §1904.10,  establishing  criteria  for 
recording  cases  of  work-related  bearing 
loss  during  calendar  year  2002.  Section 
1904.10(c)  codifies  the  enforcement 
policy  in  effect  since  1991.  under  which 
employers  must  record  work  related 
shifts  in  hearing  of  an  average  of  25dB 
or  more  at  2000,  3000  and  4000  hertz  in 
either  ear. 

DATES:  The  amendments  in  this  rule 
will  become  effective  on  Januan'  1. 
2002. 

FOR  FURTHER  INFORMATtON  CONTACT:  Jim 

Ma(idu\,  i  )i  (  (.['HtiMiirti  >.)!'■'}  and 
Heilth  .^  d  nil  n  1st  ration.  U.S.  Department 
■  if  !...ihnr   Ihn'i  tnr.itc  of  Safety  Standards 
Prot;rani-   Kn-n-  \    '(^09.  200 
(  .iinslitulmr.  ,\\  •■!;;;•■    \  \V.. 
Washmgtcjn.  UC  ^u^iu,  lelephone  (202) 
693-2222. 
SUPPLEMENTARY  INFORMATtON: 

I.  Background 

In  ianuarv.  J(K)i  itjb  FR  5916-6135), 
OSHA  published  revisions  to  its  rule  on 
recording  and  reporting  occupational 
iniunes  and  illnesses  (29  CFR  parts 
1904  and  1952)  to  take  effect  on  January 
I    2002  On  lulv  3.  2001.  the  agency 
jiriipcsed  ti   lielav  the  effective  date  of 
Sections  i  Mm  ,  k  Recording  criteria  for 
cases  ;.ir    I  ;;;>.   Kcupational  hearing 
loss.  an<i  1M04  12  Recording  criteria  for 
cases  invohim:  work-related 
musculoskeletal  disorders,  until  January 
1,  2003  (66  FR  35113-35115).  In  that 
notirr,  ()SH.\  pxplainpfi  that,  as  a  result 
id  tht' r('t;-i.i!<'r\  t>",  ;.\\  required  by  the 
Andrew  (  .iro  iii'inortindum  (66  FR 
7702).  it  v\a.s  rocunsidering  the 
requirement  in  Section  1904.10  to 
record  a  case  involving  an  occupational 
hearing  loss  averaging  lOdB,  or  more. 
OSHA  found  that  there  were  reasons  to 
questKin  the  apprnpri.^tpnf^sc  of  lOdB  as 
the  recording  (ritcriMn    .iii'l  <isked  for 
<  omment  on  other  aptri.r  h«  ^  ,i::ii 
criteria,  including  rei  nr(l:ii:^  .i  ^m-s 
averaging  1."),  2(1  i>t  J'liiH   ii.  Mew  of  the 
uncertainty  t  one  erning  the  appropriate 
criteria,  OSHA  preliminarily  concluded 
that  it  should  delav  implementing  the 
lOdB  requirement  fur  a  vear  while  it 
reconsidpH'd  the  qucsti'iji  The  proposal 
stated  that  if  implementation  of  Section 
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1904.10  were  delayed  for  a  year, 
employers  would  continue  to  record 
hearing  loss  pases  during  that  year  using 
the  25dB  criterion  articulated  in 
OSHA's  1991  enforcement  policy  (See 
66  PR  35114-35115). 

OSHA  also  started  that  it  was 
reconsidering  the  requirement  in 
Section  1904.12  that  employers  check 
the  MSD  column  on  the  OSHA  Log  for 
a  case  involving  a  "musculoskelal 
disorder"  as  defined  in  that  Section. 
This  action  was  taken  in  light  of  a  the 
Secretary's  decision  to  develop  a 
comprehensive  plan  to  address 
ergonomic  hazards,  and  to  schedul«  a 
series  of  forums  to  consider  kev  issues 
relating  to  the  plan,  including  the 
approach  to  defining  an  ergonomic 
injurv-  OSHA  preliminarily  found  that  it 
would  be  premature  to  define  a 
musculoskeletal  disorder  for 
recordkeeping  purposes  before  further 
progress  has  been  made  in  developing 
the  comprehensive  ergonomics  plan. 
and  that  a  delay  in  the  effective  date  of 
Section  1904.12  was  therefore 
appropriate  66  PR  35115  The  Agencv 
noted  that  the  proposed  delay  would 
not  affect  the  employers  obligdtiDn  to 
record  all  injuries  and  illnesses, 
including  musculoskeletal  injuries  and 
illnesses,  that  meet  the  criteria  in 
Sections  1904.4-1904.7.  regardless  of 
whether  a  particular  injurv  or  illness 
would  meet  the  definition  of  MSD 
found  in  Section  1904.12.  Id 

The  period  for  submission  of 
comments  on  the  proposed  rule  closed 
on  September  4.  2001.  After  considering 
the  views  of  interested  parties.  OSHA 
has  determined  that  the  effective  date  of 
Sections  1904.10(a)  and  1904.12(a)  and 
(b)  should  be  delayed  until  Januarv  1. 
2003,  and  that  a  new  paragraph  (cj 
should  be  added  to  Section  1904.10  re- 
establishing a  25dB  recording  criterion 
for  hearing  loss  cases  for  calendar  year 
2002 

n.  Summary  and  Explanation  of  Final 
Rule 

A.  Recording  Occupational  Hearing  Loss 
Cases 

Section  1904.10  of  the  final 
recordkeeping  rule  requires  employers 
to  record,  by  checking  the  'hearing 
loss"  column  on  the  OSHA  300  Log,  a 
case  in  which  an  employee's  hearing 
test  (audiogram)  reveals  that  a  Standard 
Threshold  Shift  (STS)  in  hearing  acuity 
has  occurred.  An  STS  is  defined  as  "a 
change  in  hearing  threshold,  relative  to 
the  most  recent  audiogram  for  that 
employee,  of  an  average  of  10  decibels 
(dB)  or  more  at  2000.  3000  and  4000 
hertz  in  one  or  both  ears."  The 
recordkeeping  rule  itself  does  not 


require  the  employer  to  test  employee's 
hearing.  However,  OSHA's  occupational 
noise  standard  (29  CFR  1910.95). 
requires  pmplovers  in  general  industry' 
to  conduct  periodic  audiometric  testing 
of  employees  when  employees'  noise 
exposures  are  equal  to,  or  exceed. an  8- 
hour  time-weighted  average  of  85dB.  If 
such  testing  reveals  that  an  employee 
has  sustained  hearing  loss  equal  to  an 
STS,  the  employer  must  take  protective 
measures,  including  requiring  the  use  of 
hearing  protectors,  to  prevent  further 
hearing  loss. 

The  old  recordkeeping  rule,  which 
remains  in  effect  until  lanuarv-  1,  2001, 
contained  no  specific  threshold  for 
recording  hearing  loss  cases.  In  1991, 
OSHA  issued  an  enforcement  policy  on 
the  criteria  for  recording  hearing  loss 
cases,  to  remain  in  effect  until  new 
criteria  were  established  bv  rulemaking. 
The  1991  policy  stated  that  OSHA 
would  cite  employers  for  failing  to 
record  work  related  shifts  in  hearing  of 
an  average  of  25dB  or  more  at  2000. 
3000  and  4000  hertz  in  either  ear. 
Subsequently.  OSHA  released 
interpretations  stating  that  the  employer 
could  adjust  the  audiogram  for  aging 
using  the  tables  in  Appendix  F  of  the 
Noise  Standard,  and  that  the  employer 
was  to  use  the  employee's  pre- 
employment  audiogram  as  the  baseline 
reference  audiogram  for  determining  a 
recordable  hearing  loss. 

One  of  the  major  issues  in  the 
recordkeeping  rulemaking  was  to 
determine  the  level  of  occupational 
hearing  loss  that  constitutes  a  health 
i:ondition  serious  enough  to  warrant 
recording.  This  was  necessary  because 
the  final  rule  no  longer  requires 
recording  of  minor  or  insignificant 
health  (  onditions.  See,  e.g..  66  FR  5931. 
OSHA  proposed  a  requirement  to  record 
hearing  loss  averaging  15dB  at  2000, 
3000  and  4000  hertz  in  one  or  both  ears. 
OSHA  adopted  the  lower  lOdB 
threshold  in  the  final  rule  based  in  large 
part  upon  comments  submitted  by  the 
Coalition  to  Preserve  OSHA  and  NIOSH 
and  Protect  Workers'  Hearing,  asserting 
that  "lain  age-corrected  STS  is  a  large 
hearing  change  that  can  affect 
communicative  competence."  66  FR 
6008 

In  its  luly  3  proposal  to  delay 
implementation  of  Section  1904.10, 
OSHA  expressed  reservations  about 
whether  lOdB  is  the  appropriate 
threshold  for  recording  hearing  loss. 
The  agency  acknowledged  that  there  is 
evidence  that  an  STS  may  not  be  a 
serious  health  problem,  particularly  for 
employees  who  have  not  previously 
sustained  hearing  loss,  and  that  a  lOdB 
shift  may  not  be  a  reliable  criterion  for 
recording  purposes  because  of  normal 


variations  in  audiometric  measurement 
(66  FR  35114).  For  these  and  other 
reasons,  OSHA  reopened  the  record  to 
permit  consideration  of  additional 
evidence  and  to  explore  alternative 
approaches  [Id.). 

Most  commenters  supported  the 
proposed  delay  in  implementation  of 
Section  1940.10  (see,  e.g.,  Exs.  3-1,  3- 
6,  3-14,  3-22,  3-25,  3-26,  3-29,  3-34, 
3—49,  3-50,  3-54).  The  view  expressed 
by  Organization  Resources  Counselors, 
Inc.  is  representative.  ORC  (Ex.  3-49,  p. 
3)  argued: 

(Tjhe  finding  of  a  Standard  Threshold  Shift 
(STS)  [isll  a  'flag'  for  the  implementation  of 
a  series  of  actions  required  by  the  OSHA 
standard  on  exposure  to  occupational  noise. 
It  was  not  intended,  by  itself,  to  be  an 
indicator  of  illness,  or  impairment,  but, 
rather,  a  sentinel  event  that  triggers  a  series 
of  actions  that  will  prevent  illness  or 
impairment  from  occurring.  As  such  a  tool, 
it  has  been  an  effective  protector  of  employee 
hearing,  but  does  not.  by  itself,  rise  to  the 
level  of  recordability.  See  also,  e,g..  Ex.  .3-54 
(American  Iron  and  Steel  Institute).  Ex.  3-.S0 
(National  Association  of  Manufacturers  and 
Can  Manufacturers  Institute). 

Several  commenters  opposed  the 
delay,  with  most  citing  the  protective 
purposes  served  by  recordkeeping 
requirements  (see,  eg.,  Exs.  3-3,  3—4.  3- 
8,  3-9,  3-10,  3-11,  3-12.  3-17,  3-31).  In 
a  representative  comment,  the  AFL-CIO 
argued  that  the  requirement  to  record  a 
lOdB  hearing  loss  on  the  Log  would  aid 
in  the  early  detection  and  prevention  of 
occupational  hearing  loss.  It  stated  (Ex. 
3-24-1,  p. 3)  that, 

irlecording  a  10  dB  STS  on  Form  300  is  a 
practical  and  reasonable  means  to  assist  in 
the  early  detection  of  a  loss  in  hearing  so  that 
workplace  intervention  measures  can  be 
implemented  to  protect  workers  from  the 
hazards  of  noise.  Having  employers  continue 
to  record  shifts  in  hearing  of  an  average  of 
25  dB  *    *    *  is  too  high  a  threshold  of  loss 
in  hearing  acuity  to  be  sufficiently  proactive 
in  preventing  worker  hearing  loss. 

OSHA  is  not  persuaded  by  this 
argument.  As  the  AFL-CIO  concedes 
(Ex.  3-24-1,  p. 6),  Congress  intended  the 
recordkeeping  system  to  capture  non- 
minor  injuries  and  illnesses.  OSHA  is 
reconsidering  the  finding  that  a  lOdB 
shift  in  hearing  acuity  represents  such  a 
health  condition,  and  intends  to  resolve 
this  issue  based  on  all  the  available 
evidence.  In  the  meantime,  there  is 
sufficient  question  concerning  the 
appropriateness  of  lOdB  as  a  recording 
threshold  to  justify  a  limited  delay  in 
implementing  Section  1904.10(a)  and 
(b). 

Delaying  implementation  of  the  lOdB 
threshold  for  a  year  while  OSHA 
reconsiders  the  criteria  for  recording 
hearing  loss  cases  will  not  deprive 
employers  and  employees  of 
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infonnation  about  noise  hazards.  The 
occupational  noise  exposure  standard 
requires  that  employees  in  general 
industry  be  tested  for  hearing  loss  when 
noise  exposure  exceeds  an  8-hour  time- 
weighted  average  of  85dB.  and  that 
employees  be  informed,  in  writing,  if  a 
lOdB  shift  has  occurred.  The 
audiometric  test  records  must  be 
retained  for  the  duration  of  the  affected 
employee's  employirient.  See  29  CFR 
1910.95  (g),  (m).  The  noise  standard  also 
specifies  the  protective  measures  to  be 
taken  to  prevent  further  hearing  loss  for 
employees  who  have  experience  a  lOdB 
shift,  including  the  use  of  hearing 
protectors  and  referral  for  audiological 
evaluation  where  appropriate.  See  29 
CFR  1910.95  (g)(8).  These  requirements, 
which  apply  without  regard  to  the 
recording  criteria  in  the  recordkeeping 
rule,  will  protect  workers  against  the 
hazards  of  noise.  The  one-year  delay  in 
implementing  Section  1904.10(a)  and 
(b)  will  therefore  not  deprive  employers 
and  workers  of  the  means  to  detect  and 
prevent  hearing  loss. 

Several  commenters  supported  a 
requirement  to  record  a  hearing  loss 
averaging  25  dB  or  more  while  OSHA 
reconsidered  the  lOdB  criterion  (see. 
e.g..  Exs.  3—49,  3-54),  The  American 
Iron  and  Steel  Institute  (AISI)  argued 
that  the  25dB  criterion  should  be 
included  in  the  regulator}'  text  to  avoid 
any  confusion  about  employers' 
compliance  responsibilities  during 
calendar  year  2002.  OSHA  agrees  with 
AISI  on  this  point,  and  has  added  a  new 
paragraph  (c)  to  Section  1904.10 
specifying  the  criteria  to  be  used  for  the 
2002  recording  year.  The  AISI  also 
recommended  that  OSHA  continue  its 
policy  of  allowing  employers  to  correct 
employee's  audiograms  for  aging 
(presbycusis)  using  the  age  correction 
tables  in  the  occupational  noise 
standard  (Ex.  3-54).  Since  this  wa.s 
OSHA's  policy  in  the  past,  the  Agency 
has  also  included  language  to  this  effect 
in  the  new  paragraph,  1904.10(c). 

A  few  commenters  urged  OSHA  to 
make  sure  that  the  State  Flan  States 
have  the  same  recording  criteria  as 
federal  OSHA  (see.  e.g..  Exs.  3-22.  3- 
49).  When  OSHA  issues  a  final 
determination  for  the  recording  of 
occupational  hearing  loss  for  calendar 
years  2003  and  beyond,  the  states  will 
be  required  to  have  identical  criteria. 
However,  the  purpose  of  this  notice  is 
to  maintain  the  status  quo  regarding  the 
recording  of  occupational  hearing  loss 
for  the  year  2002.  while  OSHA 
reconsiders  what  the  appropriate 
recording  criteria  should  be.  Therefore, 
the  State  Plan  States  will  be  allowed  to 
maintain  their  policies  for  the  recording 
of  hearing  loss  during  2002. 


B.  Defining  an  MSD  and  Checking  the 
MSD  Column 

Section  1904,12  provides  that  if  aji 
employee  experiences  a  recordable 
musculoskeletal  disorder  (MSD).  the 
employer  must  record  it  on  the  OSHA 
Log  and  must  check  the  MSD  column. 
For  recordkeeping  purposes,  the  rule 
defines  MSDs  as  disorders  of  the 
muscles,  nerves,  tendons,  ligaments, 
joints,  cartilage  and  spinal  discs  that  are 
not  caused  by  slips,  trips,  falls,  motor 
vehicle  accidents  or  other  similar 
accidents  (see  Section  1904  12(b)(1)). 
The  Section  also  explains  that  m 
determining  whether  an  MSD  is 
recordable,  the  employer  must  use  the 
same  criteria  that  apply  to  other  injuries 
and  illnesses.  To  be  recordable,  the 
disorder  must  be  work  related,  must  be 
a  new  case,  and  must  meet  one  or  more 
of  the  general  recording  criteria  Section 
1904,12  states  that  "[tlhere  are  no 
special  criteria  for  determining  which 
musculoskeletal  disorders  to  record," 
and  refers  the  reader  to  other  sections  of 
the  rule  in  which  the  basu  retordinp 
criteria  are  found 

OSHA's  purpose  in  including  an  MhlJ 
column  on  the  Log  was  to  gather  data 
on  "musculoskeletal  disorders"  as  that 
term  is  defined  in  Section  1904  12  Two 
months  after  publication  of  the  new 
recordkeeping  rule,  Congress 
disapproved  OSHA  s  ergonomics 
standard  under  the  Congressional 
Review  Act  (Pub.  L.  107  5  Mar  20. 
2001),  Following  Congressional 
disapproval  of  the  ergonomics  standard 
the  Secretars'  announced  that  she 
intends  to  develop  a  comprehensive 
plan  to  address  ergonomics  hazards  and 
scheduled  a  series  of  forums  to  considiT 
basic  issues  related  to  prgonomus  (6h 
FR  31694,  66  FR  33578).  One  of  the  key 
issues  to  be  considered  in  connection 
with  the  Secretary's  comprehensive 
plan  is  the  approach  to  defining  an 
ergonomic  injury 

In  the  July  proposal.  OSHA 
preliminarily  found  that  it  would  be 
premature  to  implement  the  neu 
definition  of  MSD  in  Section  1904  12 
before  considering  the  views  of 
business,  labor  and  the  public  health 
i:ommunity  on  the  problem  of 
ergonomic  hazards   It  also  preliminarily 
found  that  it  would  CToate  confusion 
and  uncertainty  to  require  employers  to 
implement  the  new  MSD  definition 
while  the  Secretary  was  < onsidenng 
how  to  define  an  ergonomic  injury 
under  the  comprehensive  plan.  56  FR 
35115.  Many  commenters  supported  the 
delay,  citing  reasons  similar  to  those  in 
the  lulv  3  proposal  {see.  e.g.,  Exs.  3-1. 
3-6,  3-14,  3-19,  3-20, 3-25.  3-26, 3-27, 
3-29, 3-32, 3-35.  3-37. 3-38.  3-43, 3- 


44,  3-49.  3-50.  3-54.  3-59,  3-61). 
OSHA  continues  to  believe  a  delay  is 
justified  for  these  reasons. 

Several  commenters  opposed  a  delay 
in  implementing  the  recordkeeping 
rules  definition  of  MSD  and  the 
requirement  to  check  the  MSD  column 
(see.  eg..  Exs.  3-3,  3-8,  3-9.  3-10,  3- 
11,  3-12,  3-17,  3-21,  3-24.  3-28.  3-31, 
3-36.  3-40.  3-42,  3-52).  In  a 
representative  comment,  the  AFL-CIO 
argued  that  dejaved  implementation  of 
Sec:tion  1904  1^  will  make  it  more 
difficult  for  employers,  workers  and 
OSHA  til  address  workplace  ergonomic 
hazards,  and  will  seriously  undermine 
OSHA's  ability  to  enforce  the  general 
dutv  clause  for  ergonomic  hazards  [see 
Ex   3-24-1,  pp.  15-22), 

OSHA  does  not  agree  with  this 
assessment  Employers  are  required  to 
record  all  injuries  and  illnesses  meeting 
the  criteria  established  in  Sections 
1904  4  through  1904.7  of  the 
recordkeeping  rule  regardless  of 
whether  a  particular  injury  or  illness 
meets  the  definition  of  MSD  in  Section 
1404  12  Thus,  the  delay  in 
implementing  Section  1904.12  will  not 
reduce  the  number  of  cases  recorded  or 
affect  the  narrative  description  of  the 
iniur\  or  illness  that  must  be  provided 
fur  'di  h  (  aM'  Employers  who  use  the 
i.  tj  rtnii  iniurv  reports  to  discover 
ere   n   riiK  hazards  will  be  able  to 
(    ntiiiiie  to  do  so.  relying  on  the 
lit'M  ription-of-injury  information  and 
other  data  to  identify  soft-tissued 
disorders  in  their  workplaces  (Ex.  3-24- 
1   p   15)  Employees  will  continue  to 
have  access  to  the  information  provided 
in  the  Log  and.  under  the  new  rule,  to 
the  information  in  the  part  of  the 
In(  ident  Report  explaining  how  the 
incident  occurred.  Employers  and 
employees  will  be  able  to  categorize  this 
injury  and  illness  information  in  any 
manner  they  find  useful 

The  delay  need  not  lead  to  the 
elimination  of  useful  statistical  data  on 
MSDs,  as  the  AFL-CIO  suggests  (Ex.  3- 
24-1 .  p   16).  The  definition  of  MSD  in 
Section  1904.12  is  a  new  one.  The 
Secretary  is  currently  considering 
approaches  to  defining  ergonomic 
iii|uries  in  connection  with  her 
comprehensive  plan,  and  it  is  premature 
to  say.  at  this  point,  what  definition 
would  be  appropriate  to  produce  useful 
data.  To  require  employers  to 
implement  a  new  definition  of  MSD 
while  the  agency  is  considering  the 
issue  in  connection  with  the 
comprehensive  ergonomics  plan  could 
create  unnecessary  confusion  which 
would  not,  in  OSHA's  view,  be  balanced 
by  improvements  in  the  national 
statistics. 
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Finally.  OSHA  notes  that  the  delay  in 
the  implementation  of  Section  1904.12 
will  have  no  effect  on  the  Department's 
enforcement  of  the  general  duty  clause 
The  definition  of  MSD  in  that  section 
has  never  been  in  effect,  and  has  not 
been  a  factor  in  enforcement  of  the 
clause.  The  sole  effect  of  the  delav  is 
that  employers  need  not  use  the 
definition  to  categorize  cases  on  the 
OSHA  Recordkeeping  Log  for  calendar 
year  2002.  This  recordkeeping  issue 
does  not  affect  an  employer's  obligation 
under  the  general  duty  clause  The 
employer  remains  obligated  to  free  its 
workplace  from  recognized  hazards  that 
are  likelv  to  cause  serious  physical 
harm. 

OSHA  is  adding  a  note  following  the 
introduction  to  Section  1904.12  to 
inform  employers  of  the  policy  that  will 
be  in  effect  during  2002  The  note  also 
informs  the  employer  that,  instead  of 
checking  the  column  on  the  300  Log  for 
musculoskeletal  disorders  (since  this 
column  IS  being  removed  from  the  log). 
the  employer  is  to  check  the  column  for 
■'injury'"  or  "all  other  illness," 
depending  on  the  circumstances  of  the 
case 

In  a  related  matter,  paragraph 
1904.29fb)(7)(yi)  of  the  rule  states  that 
employers  must  consider  an  illness  case 
to  be  a  privacy  concern  case,  and 
withhold  the  employee's  name  from  the 
forms,  if  the  employee  independently 
and  voluntarily  requests  that  his  or  her 
name  not  be  entered  on  the  Log.  The 
second  sentence  of  the  paragraph  -itates 
that  "[mlusculoskeletal  disorders 
(MSDs)  are  not  considered  pruac  y 
concern  cases   "  OSHA  will  be  unable  to 
enforce  this  requirement  during  the 
period  of  time  that  the  definition  of 
MSD  in  the  rule  is  delayed 
Accordingly,  OSHA  is  adding  a  note  to 
section  1904  29(b)(7)(yi)  stating  that  the 
first  sentence  of  that  section  takes  "ffect 
on  January-  1,  2002,  and  the  second 
sentence  takes  effect  on  lanuary  1,  2003. 

C  The  1904  Forms 

Consistent  with  the  above  decisions. 
OSR.^  will  issue  new  recordkeeping 
forms  that  have  been  modified  to 
remove  the  MSD  and  hearing  loss 
columns  from  the  OSHA  300  Log  of 
Work-Related  Injuries  and  Illnesses  and 
the  OSHA  300A  Summary  of  Work- 
Related  Injuries  and  Illnesses  The 
instructions  accompanying  the  forms 
have  also  been  modified  to  reflect  the 
decisions  for  the  1904  requirements  that 
will  be  in  effect  during  calendar  year 
2002. 

Employers  may  obtain  copies  of  the 
forms  from  OSHA's  Internet  homepage 
at  www  os/io.gov,  or  by  contacting  the 


OSHA  publications  office  at  (202)  693- 
1888 

Paperwork  Reduction  Act 

OSHA  has  submitted  to  OMB  a 
request  for  approval  of  the  information 
collection  requirements  of  the  final 
recordkeeping  rule,  including  the  effect 
on  the  rules  paperwork  burden  of  the 
fieiay  in  implementation  of  Sections 
1904  10  and  1904.12  until  Ianuar>-  1, 
2003.  and  the  adoption  of  an  interim 
2,5dB  recording  criterion  for  hearing  loss 
cases  for  calendar  year  2002.  OSHA  will 
publish  a  subsequent  Federal  Register 
document  when  OMB  takes  further 
action  on  the  information  collection 
requirements  in  the  recordkeeping  rule. 

Regulatory  Flexibility  Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601 ).  the  Assistant 
Secretary  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  does  not  add  any  new 
requirements,  but  merely  delays  the 
effective  date  of  two  sections  of  the  rule. 
The  delay  will  not  impose  any 
additional  costs  on  the  regulated  public. 

Executive  Order 

This  document  has  been  deemed 
significant  under  Executive  Order  12866 
and  has  been  reviewed  by  OMB. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  Henshaw, 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  is  issued  under 
Section  8  of  the  Occupational  Safety 
and  Health  Act  (29  U.S.C.  657)  and  5 
use.  553 

luhn  Henshaw, 

Assistant  Secretary  of  Labor. 

29  CFR  part  1904  is  hereby  amended 

as  set  forth  below: 

PART  1904— {AMENDED] 

1   The  authority  citation  for  29  CFR 
part  1904  is  revised  to  read  as  follows: 

Authority:  29  U,S.C.  657,  658,  660,  666, 
669.  673.  Secretary'  of  Labor's  Order  No.  3- 
2000  (65  PR  50017),  and  5  U,S.C  533. 

2.  Section  1904.10  of  29  CFR  is 
amended  by  adding  a  note  to  the 
section,  and  by  adding  a  new  paragraph 
(c),  to  read  as  follows: 

§  1 904, 1 0     Recording  criteria  for  cases 
involving  occupational  hearing  loss. 

•         •         *  ♦         « 

(c)  Rpcordmff  cntpna  for  calendar 
year  2002  From  January'  1.  2002  until 
December  31.  2002,  you  are  required  to 
record  a  work-related  hearing  loss 


averaging  25dB  or  more  at  2000.  3000, 
and  4000  hertz  in  either  ear  on  the 
OSHA  300  Log,  You  must  use  the 
employee's  original  baseline  audiogram 
for  comparison.  You  may  make  a 
correction  for  presbycusis  (aging)  by 
using  the  tables  in  Appendix  F  of  29 
CFR  1910,95,  The  requirement  of 
§  1904.37(b)(1)  that  States  with  OSHA- 
approved  state  plans  must  have  the 
same  requirements  for  determining 
which  injuries  and  illnesses  are 
recordable  and  how  they  are  recorded 
shall  not  preclude  the  states  from 
retaining  their  existing  criteria  with 
regard  to  this  section  during  calendar 
year  2002. 

Note  to  §1904.10:  Paragraphs  (a)  and  (b)  of 

this  section  are  effec:tive  nn  January  1.  2003 
Paragraph  (c)  of  tliis  section  applies  from 
lanuary  1.  2002  until  Decembs:r  31.  2002. 

3,  Section  1904.12  is  amended  by 
adding  a  note  to  the  section,  to  read  as 
follows: 

§  1904.1 2  Recording  criteria  for  cases 
involving  work-related  musculoskeletal 
disorders. 


Note  to  §  1904.12:  This  section  is  effective 
lanuary  1.  2003   From  January  1,  2002  until 
December  31,  2002.  you  are  required  to 
record  worli-related  injuries  and  illnesses 
involving  muscles,  nerves,  tendons, 
ligaments,  joints,  cartilage  and  spinal  discs  in 
accordance  with  the  requirements  applicable 
to  any  injur.'  or  illness  under  4j  1904.5, 
§  1904.6.  §  1904.7,  and  §  1904.29.  For  entry 
(M)  on  the  OSHA  300  Log,  you  must  check 
either  the  entry  for  "injury  "  or  "all  other 
illneses," 

4.  Section  1904.29(b)(7)(vi)  is  revised 
to  read  as  follows: 

§1904.29    Forms. 


(6)  *    *    * 
(7)*    *    * 

(vi)  Other  illnesses,  if  the  employee 
independently  and  voluntarily  requests 
that  his  or  her  name  not  be  entered  on 
the  log.  Musculoskeletal  disorders 
(MSDs)  are  not  considered  privacy 
concern  cases,  (Note:  The  first  sentence 
of  this  §  1904,29(b)(7)(vi)  is  effective  on 
January  1,  2002,  The  second  sentence  is 
effective  beginning  on  January  1,  2003.) 
***** 
[PR  Doc,  01-25552  Piled  10-10-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-O1-132] 
RIN2115-AA97 

Safety  Zone;  Lake  St.  Clair,  Grosse 
Pointe  Yacht  Club,  Grosse  Polnte 
Shores,  Ml 

AGENCY:  Coast  Guard.  DOT 
ACTION:  Temporary  final  rule 


SUMMARY:  The  Coast  Guard  is 

establishing  a  400-yard  radius  safety 
zone  off  of  Harbor  Seawall  in  Lake  St. 
Clair  for  a  fireworks  display  on  October 
13.  2001.  This  regulation  is  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  the  fireworks 
launch  site  and  to  ensure  the  safety  oi 
life  and  property  during  the  event.  Entry 
into,  transiting,  or  anchoring  within  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative. 

DATES:  This  regulation  is  effective  from 
9  p.m.  until  11  p.m  on  October  \3. 
2001. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CGD09-01- 
132j  and  are  available  for  inspection  or 
copving  at:  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit.  110  Mt.  Elliott 
.'\ve.,  Detroit,  Ml  48207,  between  8  a.m. 
and  4  p.m.,  Monday  through  Fridav. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Brandon  Sullivan,  U.  S.  Coast  Guard 
Marine  Safetv  Office  Detroit.  (313)  568- 
9558. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NFRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessar\' 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 


comments  pre\'iousl\  with  rei^rird  tn  thiv 
e\'ent. 

Background  and  Purpose 

A  temporar%'  saf('t\  zone  is  necessan 
to  ensure  the  saf('t\  of  \essels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on  recent 
accidents  that  have  occurred  in  other 
Captain  ol  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  \\  atercraft  pose  significant 
risks  to  public  safet\  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
\'essel  mo\ement  around  the  locations 
of  the  launch  jilatform  will  help  ensure 
the  safety  of  persons  and  property  at 
this  event  and  help  minimize  the 
associated  risk 

The  safety  zone  will  eni  oinpass  all 
waters  surrounding  the  firewcirks 
launch  platform  within  a  400-yard 
radius  of  the  fireworks  barge  with  its 
center  in  approximate  position 
42  26'01"N.  083  51'56"  \V,  off  of  Harbor 
Seawall.  The  geographic  coordinates  are 
based  upon  North  .American  Datum 
1983  (NAD  83),  The  size  of  this  zone 
was  determined  using  the  National  Fire 
Prevention  .Association  guidelines  and 
local  knowledge  concerning  wind, 
waves,  and  currents. 

All  persons  and  vessels  shall  (  ompK 
with  the  instructions  of  the  Coast  Ciuarci 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  representative  E;ntr\  into 
transiting,  or  anchoring  within  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative  The  Captain  of  the  Port 
or  his  designated  on-scene 
representati\'e  mav  be  contacted  \ia 
VHF  Channel  16 

Regulatory  Evaluation 

This  rule  is  not  a    signifitant 
regulator^'  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  (  osts 
and  benefits  under  sectifin  6(al(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order  It  is  not    significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  Februarv  26,  1979). 
The  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  hill 
Regulator}'  Evaluation  under  paragraph 
10(e)  of  the  regulatorv-  policies  and 


pro(  ('(iiii^'^  '  i  Ml  )T    -  unnecessary.  This 
determiuatiDU  i>,  tj.i.sed  on  the  minimal 
time  (2  hours)  that  vessels  will  be 
o'^trii  t.'fi  from  the  zone. 

Small  Fnfifies 

I  n  1'  I  111'  Regulator^'  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  activated 
safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  safety  zone 
is  onlv  in  effect  from  9  p.m.  until  11 
p  m  the  day  of  the  event.  Vessel  traffic 
may  pass  safely  around  the  safety  zone. 
Before  the  effective  period,  we  will 
issue  maritime  advisories  widely 
available  to  users  of  the  Detroit  River  by 
the  Ninth  Coast  Guard  District  Local 
Notice  to  Manners,  and  Marine 
Information  Broadcasts.  Facsimile 
broddtasts  may  also  be  made. 

If  you  think  that  your  business. 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qudlifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

.Assistance  for  Small  Entities 

Under  se(  tii'ii  ji  4  ,i   .if  the  Small 
Business  H.'^uiatnr\  Lniorcement 
Fairness  Ai  1  of  1996  (Pub.  L.  104-121), 
we  want  1o  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  e\aluati   it-  i  ffects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business. 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Murine 
Safety  Office  Detroit  (see  ADDRESSES 

Small  businesses  may  send  comments 
on  the  actions  of  federal  employees  who 
enforce,  or  otherwise  determine 
(  ompliani  r  w  ith.  Federal  regulations  to 
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the  Small  Bu.siness  and  Agriculture 
Regulator*'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulaton-  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agencv  ■; 
responsiveness  to  small  business.  If  vou 
wish  to  comment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247J 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  mformation  under  the 
Papenvork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  ha\e  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determmed  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  nr  tribal  government,  m  thf 
aggregate,  or  bv  the  private  sector  of 
SIOOOOO.OOO  or  more  in  anv  one  year. 
Though  this  proposed  rule  would  not 
result  in  -;uch  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble 

Taking  of  Private  Property 

Ttiis  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  C)o\ernmentdl  .-\cti(in>  and 
Interference  with  Constitutionalh 
Protected  Propertv  Rights. 

Civil  fustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(d)  and  3(b)(2)  r)f  Executive 
Order  12988.  Civil  [ustice  Rpform.  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analvzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks.  This  rule  is  not  an  economicallv 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment  ' 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 


1,  paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  c:opving  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribnl  (iuvernments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  betwE^en  the  Federal 
Government  and  Indian  tribes 

Energy  Effects 

Wf'  have  analvzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  L'se.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "signifirant  regulatory  action" 
under  Elxecutive  Order  128fiH  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energ\    It  has  not  been  designated  by  the 
Administrator  of  the  (Jffice  of 
Information  and  Regulatory  Affairs  as  a 
significant  energv  action. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
refjuirenients,  Securitv  measures. 
Wdterwavs. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  IBS  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authoritv  citation  for  part  165 
continues  to  read  as  follows: 

.\uthority:  33  U.S.C.  1231;  50  ISC.  191. 
33  CFR  1  05-1  (g).  6.04-1.  6.04-6,  160.5:  49 
CFR  1  46 

2  A  new  temporarv  ^  165.T09-105  is 
added  to  read  as  follows; 

§165.T09-105    Safety  Zone;  Lake  St.  Clair, 
Grossa  Points  Yacht  Club,  Gross  Pointe 
Shores,  Ml. 

(a)  Location  The  safety  zone  will 
encompass  all  navigable  waters  of  Lake 
St  Clair  within  a  400-vard  radius  of  the 
fireworks  barge  being  used  as  the  launch 
platform  with  its  center  in  approximate 
position  42"26'01''  N.  083"5T56"  W,  off 
of  Harbor  Seawall  The  geographic 


coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

fb)  Effective  times  and  date.  This 
section  is  effective  from  9  p.m.  until  11 
p.m.  (local  time)  on  October  13,  2001. 
The  designated  on-scene  Patrol 
Commander  may  be  contacted  via  VHF 
Channel  16. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative. 

Dated:  October  1,  2001 

P.G.  Gerrity. 

Commander.  I  \S.  Coast  Guard.  Captain  of 
the  Port  Detroit 

[FR  Doc.  01-256.50  Filed  lO-ll-Ol;  8:4.5  ani] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-138] 

RIN2115-AA97 

Security  Zone;  Lake  Michigan, 
Kewaunee,  Wl 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
encompassing  the  navigable  waters  of 
Western  Lake  Michigan,  adjacent  to  the 
Kewaunee  nuclear  power  plant.  This 
security  zone  is  necessary  to  prevent 
unauthorized  access  into  this  nuclear 
power  plant  facility.  Entry  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on-scene 
representative. 

DATES:  This  rule  is  effective  from 
September  28.  2001  through  [une  15. 
2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD09-01- 
138  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee,  2420  South 
Lincoln  Memorial  Drive,  Milwaukee,  WI 
53207  between  7  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Timothy  Sickler,  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee, 
(414) 747-7155. 
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SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

As  authorized  by  5  L'.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
Under  5  U.S.C.  553(b)(B).  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM,  and,  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Following  the  catastrophic 
nature  and  extent  of  damage  realized 
from  the  aircraft  flown  into  the  World 
Trade  Center  towers  September  1 1 . 
2001,  this  rulemaking  is  urgently 
necessary  to  protect  the  national 
security  interests  of  the  United  States 
against  future  potential  terrorists  strikes 
against  public  and  governmental  targets. 
A  similar  attack  was  conducted  against 
the  Pentagon  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
civilian  targets  may  be  anticipated. 
Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  protect  against  the  possible  loss  of 
life,  injury,  or  damage  to  property. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessar\-  to  ensure  the  security  of  the 
Kewaunee  nuclear  power  plant  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  on  September  11,  2001 
The  security  zone  is  described  as 
follows:  all  navigable  waters  of  Western 
Lake  Michigan  commencing  from  a 
point  on  the  shoreline  at  44'20.85'  N, 
087°32.1'  W:  then  easterly  to  44"20.85' 
N,087°31.4' W;  then  southerlv  to 
44°20.35'  N,  087°31.4'  W;  then  westeriv 
to  44°20.35' N,  087°32.1' W;  then 
northerly  following  the  shoreline  back 
to  the  point  of  origin.  These  coordinates 
are  based  upon  North  American  Datum 
1983  (NAD  83).  Entry  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  may  be  contacted  via 
VHF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866,  Regulatory- 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 


Order.  It  is  not  "significant"  under  th*' 
regulaton,-  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979)  This 
is  a  temporary  rule  and  \pssels  will  be 
able  to  transit  around  the  security  zone. 
In  addition,  vessels  may  request 
permission  from  the  Captain  of  the  Furt 
to  transit  through  the  security  zone. 

Small  Entities 

Under  the  Regulat(ir\  Flexibilit\  .\v\ 
(5  U.S.C.  ROl-612).  we  have  consider.HJ 
whether  this  rule  would  ha\»^  a 
significant  economic  impact  un  a 
substantial  number  of  small  entities. 
The  term  'small  entities  '  comprises 
small  businesses,  not-for-profit 
organizatitms  that  are  independentl\ 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50, 000 

For  the  reasons  set  out  in  the 
Regulator*-  Evaluation,  the  Coast  Guard 
certifies  under  5  U  S  C.  605(b)  that  this 
rule  w-ill  not  have  a  significant 
economic:  impart  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  21,3(a)  of  the  Small 
Business  Regulator.  Enforcement 
Fairness  Act  of  1996  (Pub  L   104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  the\ 
could  better  evaluate  its  effects  on  thinn 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  vnur 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  othenvise  determine 
compliance  w-ith.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory-  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory-  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business  If  vou 
wish  to  comment  on  actions  bv 
eraplovees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247) 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 


Federalism   if  it  !i,i^  d  substantial  dired 
effect  on  State  or  iut.al  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  ttiat  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Retorm  \i  t 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  (iisi  reti.n.iry  regulatory  actions.  In 
partK  uidi.  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
I  ffei  t-  of  this  rule  elsewhere  in  this 
pre-imSjle. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 

Interferenc  e  with  Constitutionally 
Protected  Prii[iertv  Rights. 

Civil  fustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  1298H.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  rpdure  burden. 

Protection  of  Children 

We  ha\e  analyzed  this  rule  under 
Executive  Order  13(J45.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks.  This  rule  is  not 
an  e(  (miimu  all\-  significant  rule  and 
dues  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  ti.i\t    '!:'m' 
implications  under  h\f<  \,'<\>  (  irier 
1  3175.  Consultation  and  Coordmation 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Gcjvernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effec:ts 

We  have  analvzeii  tins  rule  under 
ExcKTUtive  Order  1  iJll,  Actions 
Concerning  Hegiiiations  That 
Significantly  .^ flee  I  Energy  Supply. 
Distribution,  or  Use,  We  have 
determined  that  it  is  not  a  "significant 
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energy-  action"  under  that  order  because 
it  is  not  a  "significant  regulatory"  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  a.s  a 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

Environinent 

The  Coast  Guard  considered  the 
environmentaJ  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1 
paragraph  (34)(gJ  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmentaJ  documentation  A 
"Categorical  Exclusion  Determination 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES 

List  of  Subfects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LMMTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  ,33  US.C.  1231.  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160  5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165  T09-109  is 
added  to  read  as  follows: 

f  166T09-109    SMurtty  Zona;  L«k« 
Michigan,  Kawaun**,  Wl. 

(a)  Location  The  following  area  is  a 
temporary  seoirity  zone:  all  navigable 
waters  of  Western  Lake  Michigan  bound 
by  the  following  coordinates  beginning 
from  a  point  on  the  shoreline  at 
44°20.85'  N.  OST'Sai'  W;  then  easteriy 
to  44<'20.85'  N,  087<'31.4'  W;  then 
southerly  to  44°20.35'  N,  087°31  4'  W; 
then  westerly  to  44''20.35'  N,  087'32  1 
W;  then  northerly  following  the 
shoreline  back  to  the  point  of  origin 
These  coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

fb)  Effective  period.  This  section  is 
effective  from  September  28.  2001 
tiirough  )une  IS,  2002 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Fort 
Milwaukee,  or  his  designated  on-scene 


representativR.  Thw  designated  on-scene 
representative  will  be  the  Patrol 
C^ommander  The  Captain  of  the  Port 
Milwaukee  or  the  Patrol  Commander 
may  be  contacted  via  V'HF/FM  Marine 
Channel  16. 

Hated  September  28.  2001. 
MR  DeVries, 

( .'  ijimander.  Coast  Guard,  Captain  of  the  Port 
Milwaukee. 
|FR  Doc  01-25750  Filed  10-1 1-01,  8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-136] 
RIN  21 1 5-AA97 

Security  Zone;  Lake  Erie,  Toledo,  OH 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUIMIARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
encompassing  navigable  water  of  Lake 
Ene  near  the  Davis  Basse  nuclear  power 
plant  This  security  zone  is  necessau^  to 
prevent  damage  to  the  nuclear  power 
plant  Entry  into,  transit  through  or 
anchonng  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Toledo 
or  the  designated  on  scene 
representative 

DATES:  This  rule  is  effective  from 
September  28.  2001  through  June  15, 
2002 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-01-136)  and  are 
available  for  inspection  or  copying  at 
US  Coast  Guard  Marine  Safety  Office 
Toledo  420  Madison  Ave,  Suite  700. 
Toledo,  Ohio,  43604  between  9:30  a.m. 
and  2  p  m  .  Monday  through  Friday, 
except  Federal  holidays. 
FO«  FURTHER  INFORMATTOW  COWTACT:  LT 
Herb  Oertli.  Chief  of  Port  Operations, 
Marine  Safety  Office  Toledo.  Ohio,  (419) 
418-6050 
SUPPLEMEKTARY  INFORMATKM: 

Regulatory  Information 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
Under  5  U.S.C  553(b){B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM,  and,  under  5 
use  553(d)(3),  good  cause  exists  for 


making  this  rule  it  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporary  final 
rule.  Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  prevent  possible  loss  of  life,  injury,  or 
damage  to  property. 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  security  of  Davis 
Besse  nuclear  power  plant,  as  a  result  of 
the  terrorist  attacks  on  the  United  States 
on  September  11,  2001.  The  security 
zone  consists  of  all  navigable  waters  of 
Lake  Erie  within  a  line  beginning  from 
position  41°36.8'  N,  083''06.2'  W;  north 
to  41°37.7'  N,  083°06.0'  W;  east  to 
41°36.6'  N,  083°03.7'  W;  south  to 
41°35.8'  N,  083°04.0'  W;  back  to  the 
beginning  point.  Entry  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Toledo  or  the  designated  on 
scene  representative.  The  designated  on 
scene  representative  will  be  the  Patrol 
Conunander  and  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  xmder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  This 
finding  is  based  on  the  historical  lack  of 
vessel  traffic  during  this  time  of  year. 
Also,  vessel  traffic  can  pass  safely 
around  the  security  zone  and  vessels 
may  request  permission  from  the 
Captain  of  the  Port  Toledo  to  transit 
through  the  security  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
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The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Lake  Erie. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
pass  safely  around  the  security  zone  and 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Toledo  to  transit  through  the  security 
zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Toledo  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (l-«88-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 


goveriunent  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 
funds  to  pay  those  costs  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  .Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Exerutivp 
Order  12988.  Civil  Justice  Reform,  tci 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  A 
"Categorical  Exclusion  Determination 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes 

Energy  Effects 

We  have  analyzed  this  proposed  nile 
under  Executive  order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supplv 
distribution,  or  use  of  energy  It  has  not 
been  designated  by  the  Administrator  of 


the  office  of  Informatjini  .md  Regulatory 
.affairs  as  a  significant  cntTsy  action. 
Therefurt!,  it  does  nut  require  a 
statement  of  Energy  Effects  under 
Executive  Order  1  32 11 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water)  Reporting  and  recordkeeping 
rpquirpments.  Security  measures, 
Waterways 

For  the  reasons  discussed  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  pari  lb,S  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMfTED  ACCESS  AREAS 

1  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  JJ  L  S  C  1231;  50  U  S  C  191. 
33  CFR  1  05-1  (g),  6.04-6.  160.5:  49  CFR  1.46. 

2  A  new  temporary  §  165  T09-136  is 
added  as  follows 

§165.T09-136    Security  Zone  Lahe  Erie 
Toledo.  Ohio 

(a)  location  This  security  zone 
consists  of  all  navigable  waters  of  Lake 
Ene  within  a  line  beginning  from 
position  4r36.8'  N,  083^06  2'  W;  north 
to  4137  7'N.  083°06.0' W;east  to 
4136. 6' N,  083^03  7' W:  south  to 
41^35  8'  N,  08.3'04  0' W'  hack  to  the 
beginning  point   All  geographic 
coordinated  are  North  American  Datum 
of  1983  (NAD  1983) 

(b)  Effective  penod.  This  section  is 
effective  from  .September  28   2nm 
through  (une  15,  2002 

(r)  Regulations  In  a(  i  crdarn  •   u  ith 
the  general  regulations  m  *?  \bb.lS  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authori7ed  by  the 
Captain  of  the  Port. 

Dated   September  28.  2001. 
David  L  Scott. 

Commander.  US  Coast  Guard.  Captain  of 
ihi'  Port. 
FK  Do(    01-25651  Filed  10-11-01;  8:45  am] 

BILUNG  CODE  M10-1S-P 


DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[CGDO*-01-135] 
RIN2115-AA97 

Security  Zone:  Lake  Erie.  Monroe  Ml 

agency:  Coast  Guard.  DtJ : 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 

establishing  a  temporary  security  zone 


52040 
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encompassing  navigable  water  of  Lake 
Erie  m  the  vicinity  of  the  Enrico  Fermi 
nuclecir  power  plant.  This  security  zone 
is  necessary  to  prevent  damage  to  the 
nuclear  power  plant  Entrv'  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Toledo  or  the  designated  on 
scene  representative 
DATES:  This  rule  is  effective  from 
September  28,  2001  through  lune  15, 
2002 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  thp 
docket  are  part  of  docket  lCGDn9-01- 
135)  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Toledo,  420  Madison  .Alvr 
Suite  700,  Toledo,  Ohio,  4.3604  between 
9:30  a.m.  and  2  p  m  ,  Monday  through 
Friday,  except  Federal  holidavs 
FOR  FURTHER  INFORMATION  CONTACT:  LI 
Herb  Oertli,  Chief  of  Port  Operations. 
Marine  Safety  Office.  Toledo.  Ohio. 
(419)4ia-60'50. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

As  authorized  bv  5  L'  .S.C  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  fNTRM)  for  this  regulation. 
Under  5  U  S.C.  553(b)(B).  the  Coast 
Guard  finds  that  good  cause  exists  fnr 
not  publishing  an  NPRM,  and.  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporarv  final 
rule.  Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  prevent  possible  loss  of  life,  injurv.  nr 
damage  to  propertv 

Background  and  Purpose 

A  temporary  security  zone  is 
necessary  to  ensure  the  securifv  of 
Enrico  Fermi  nuclear  power  plant,  as  a 
result  of  the  terrorist  attacks  on  thf 
United  States  on  September  11.  200 1 . 
The  security  zone  consists  of  all 
navigable  waters  of  Lake  Erie  within  a 
line  beginning  from  position  41  5H  5'  N. 
083"-14  8'W.  southeast  to  41   58.2' N. 
083'13.7'W;  south  to  41  56.7' N, 
083  =  14.8' VV;  west  to  41^56. 7' N. 
08315  3'  W;  back  to  the  beginning 
point.  Entrv  into,  transit  through  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  bv  the 
Coast  Guard  (Captain  of  the  Port  Toledo 
or  the  designated  on  scene 
representative  The  designated  on  s(  eiu- 
representative  will  be  the  Patrol 


Commander  and  may  be  contacted  via 
VHP  Channel  16. 

Regulatory  Evaluation 

Thi>  rule  is  not  a    significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040,  February  26.  1979),  This 
finding  is  based  on  the  historical  lack  of 
vessel  traffic  during  this  time  of  year. 
Also,  vessels  can  pass  safely  around  the 
security  zone  and  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Toledo  to  transit  through  the  security 
zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use  601-612),  we  have  considered 
vv  hether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term    small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentlv 
owned  and  <iperated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

The  Coast  Guard  certifies  under  5 
I    S  C:  605(b)  that  this  rule  will  not  have 
a  signifir;anl  e(  onomic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities;  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Lake  Erie. 

This  security  zone  will  not  have  a 
significant  ef;onomic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
pass  safelv  around  the  security  zone  and 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Toledo  to  transit  through  the  security 
zone 

Assistance  for  Small  Entities 

Under  section  21  -lla)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  thev 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
proc:ess.  If  the  rule  would  affect  vour 
small  business,  organization,  (jr 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 


Marine  Safety  Office  Toledo  (see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-RECr-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34){g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  virhere  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
vkfith  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  office  of  Information  and  Regulator^ 
Affairs  as  a  significant  energy  action 
Therefore,  it  does  not  require  a 
statement  of  Energ\'  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  13  I'.S.C   12.31;  50  U.S.C.  191. 
33  CFR  1  e5-l(g).  6  04-6.  160  ,5;  49  CFR  1  46 

2.  A  new  temporary  §  165.T09-135  is 
added  as  follows: 

§  165.T09-135    Security  zone:  Lake  Erie. 
Toledo,  Otiio. 

(a)  Location.  This  security  zone 
consists  of  all  navigable  waters  of  Lake 
Erie  within  a  line  beginning  from 
position  41°58.5'  N,  083°14.8'  W; 


southeast  to  41°58.2'N.  083°13  7'  W 
south  to  4r56,7'  N.  083°14  8'  W;  u'est 
to  4r56.7'  N,  083°15.3'  W;  back  to  the 
beginning  point.  All  geographic 
coordinated  are  North  American  Datum 
of  1983  (NAD  1983) 

(b)  Effective  period  This  section  is 
effective  from  September  28.  2001 
through  June  15,2002, 

(c)  Regulations  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  hv  the 
Captain  of  the  Port 

Dated:  September  28.  2001 
David  L.  Scott. 

Commander.  L'.S.  Coast  Guard  Captain  of 

the  Port 

iFR  Dor  01-2S64q  Filed  10-11-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

(CGD09-01-137] 
RIN2115-AAS7 

Security  Zor>e;  Lake  Michigan,  Point 
Beach  Nuclear  Power  Plant,  Wl 

agency:  Coast  Guard.  DOT 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary'  security  zone 
encompassing  the  navigable  waters  of 
Western  Lake  Michigan,  adjacent  to  the 
Point  Beach  nuclear  power  plant  This 
security  zone  is  necessar\'  to  pre\  enl 
unauthorized  access  into  this  nuclear 
power  plant  facUity  Entry  into,  transit 
through  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Fort 
Milwaukee  or  his  designated  on-srene 
representative 

DATES:  This  rule  is  effective  from 
September  28.  2001.  through  lune  15. 
2002 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGDOt^Ol- 
137  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee.  2420  South 
Lincoln  Memorial  Drive.  Milwaukee  W! 
53207  between  7  a.m.  and  3:30  p  m  . 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Timothy  Sickler.  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee 
(414)747-7155. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

As  authorized  b\  5  U.S.C.  553.  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
Under  5  1    S  C.  553fb)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM.  and,  under  5 
use  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Re)i?ister.  Following  the  catastrop&ic 
nature  and  extent  of  damage  realized 
from  the  aircraft  flown  into  the  World 
Trade  (  enter  towers  on  September  11. 
200"    ttij^  tuiemaking  is  urgently 
ne(e^s,ir\  '.    protect  the  national 
se<  unt\  interests  of  the  United  States 
atidinst  future  potential  terrorists  strikes 
against  public  and  governmental  targets. 
A  similar  attack  was  conducted  against 
the  Pentagon  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
1.  ]\  ihai!  targets  may  be  anticipated 
I'ubiii  dtion  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
A    ii!(i  he  !    iitrary  to  the  public  interest 
t  '  I  ,1  iS(   .iMineiiiate  action  is  necessary 
to  protect  against  the  possible  loss  of 
life,  injury,  or  damage  to  property. 

Background  and  Purpose 

A  temporar\  security  zone  is 
necessary  to  ensure  the  security  of  the 
Point  Beach  nuclear  power  plant  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  on  .September  11,  2001. 
The  >.e(  uritv  zone  is  described  as 
follows   ,M1  ndvigable  waters  of  Western 
Lake  Mif  higan  commencing  from  a 
(loint  on  the  shoreline  at  44*^17. 1'  N. 
()87'32.3'  W;  then  northeasterly  to 
44  17  4'N,087'^31.6' Withen  ' 
southeasteriy  to  44^16.9' N,087'31, 3' W: 
then  southwesterly  to  44^16.7'  N, 
087^32.0'  W;  then  northwesterly  along 
the  shoreline  back  to  the  point  of  origin. 
These  coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  Entr>' 
into,  transit  through  or  anchoring  within 
this  security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Comnwnder  and  may  be  contacted  via 
VHF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
rogulatorv'  action"  under  section  3(f)  of 
Exet  utive  Order  12866.  Regulatory- 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  n(  t  "significant"  under  the 
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regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040.  February  26,  1979). 

This  is  a  temporarv  rule 
encompassing  winter  months  During 
periods  when  the  waters  in  this  area  are 
not  frozen,  vessels  will  be  able  to  transit 
around  the  security  zone   In  addition, 
vessels  may  request  permission  from  the 
Captain  of  the  Port  to  transit  through  the 
security  zone. 

Small  Entities 

I'nder  the  Regulatory  Flexibility  Act 
(5  I,'  ,S.C.  601-612).  we  have  considered 
whether  this  rule  would  ha\'e  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  lunsdictions  with 
populations  of  less  than  50.000 

For  reasons  stated  in  the  Regulatory 

Evaluation,  the  Coast  Guard  certifies 
under  5  L'.S  C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities 

Assistance  for  Small  Entities 

Under  section  21. Ma)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  th^'y 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  lunsdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Milwaukee  (see 
ADDRESSES,  j 

Small  businesses  may  send  comments 

on  the  actions  of  Federal  employees 
who  enforce,  or  othenvise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  .Xgrirulture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  ear  h  agency's 
responsiveness  to  small  business  If  \ou 
wish  tf)  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-RECr-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collectir)n 
of  information  under  the  Paperwtirk 
Reduction  Act  of  1995  (44  U.S.C.  J501- 
3520), 


Federalism 

A  rule  has  implications  for  federalism 
under  E.xecutive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SlOO.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implicaticms  under  Executive 
Order  12630.  Governmental  Actions  and 
Interferenf:e  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12'mH.  fiivil  lustice  Refrjrm.  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  f:hildren. 

Indian  Tribal  (iovernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (iovernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Oder  13211.  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 
Information  and  Re'gulatory  Affairs  as  a 
significant  energy  action,  therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1,  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

.\uthority:  !:i  ISC    12.U;  .50  U.S.C.  191. 

Vi  CKR  1.05-1(>;).  (>  114-1,  h,(U-*i,  KiO.t:  49 
CFR  \  Ab 

2.  A  new  temporary  «?  165.T09-110  is 
added  to  read  as  follows: 

§165.109-110     Security  Zone;  Lake 
Michigan,  Point  Beach  Nuclear  Power  Plant, 
Wl. 

(a)  Location.  The  following  area  is  a 
temporary  security  zone:  all  navigable 
waters  of  Western  Lake  Michigan  bound 
by  the  following  coordinates  beginning 
on  the  shoreline  at  44'17,1'N,  087'32.3' 
W;  then  northeasterly  to  44  17.4'  N, 
087'31.6'  W;  then  southeasterly  to 
44=16.9' N,087°31.3'VV:  then  " 
southwesterly  to  44°16,7'  N,  087  32,0' 
W;  then  northwesterly  along  the 
shoreline  back  to  the  point  of  origin. 
These  coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

(b)  Effective  time  and  date.  This 
section  is  effective  from  September  28, 
2001  through  iune  15.  2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
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this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee,  or  the  designated  on-scene 
representative.  The  Captain  of  the  Port 
Milwaukee  or  the  designated  on-scene 
representative  may  be  contacted  on 
VHF-FM  Channel  16.  The  designated 
on-scene  representative  will  be  the 
Patrol  Commander. 

Dated:  September  28.  2001 
M.  R.  DeVries, 

Commander.  L'.S.  Coast  Guard,  Captain  ot 
the  Port  Milwaukee. 

|FR  Doc,  01-25751  Filed  10-11-01.  8.45  ami 
BILUNG  CODE  4910-15-P 


DEPARTMErrr  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-130] 
RIN2115-AA97 

Security  Zone;  Lake  Erie,  Perry,  Ohio 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  Captain  of  the  Port  Cleveland 
zone  for  the  Pern,'  Nuclear  Power  Plant, 
This  security  zone  is  necessar\'  to 
protect  this  nuclear  power  plant  from 
possible  sabotage  or  other  subversive 
acts,  accidents,  or  possible  acts  of 
terrorism.  Entry  into,  transit  through  or 
anchoring  within  this  security  zone  on 
Lake  Erie  is  prohibited  unless 
authorized  bv  the  Captain  of  the  Port 
Cleveland  or  his  designated  on-scene 
representative. 

DATES:  This  rule  is  effective  from 
October  1,  2001  through  fune  15,  2002, 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD09-O1- 
130  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Cleveland,  1055  East  Ninth 
Street,  Cleveland,  Ohio  44126  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Allen  Turner, 
U.S.  Coast  Guard  Marine  Safety  Office 
Cleveland,  (216)  937-0111. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation. 
Under  5  U.S.C.  553(b)(B),  the  Coast 


Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and.  undfr  .S 
U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 
Register,  Following  the  t.atastrophu. 
nature  and  extent  of  damage  realized 
from  the  aircraft  flown  into  the  World 
Trade  Center  towers  on  September  1 1. 
2001.  this  rulemaking  is  urt^ontly 
necessarv'  to  protect  the  national 
security  interests  of  the  United  States 
against  future  potential  terrorists  strikes 
against  public  and  governmental  targets 
A  similar  attack  was  conducted  against 
the  Pentagon  on  the  same  day  National 
securitv  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
civilian  targets  may  be  anticipated. 
Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  net  essar\ 
to  protect  against  the  possible  loss  oi 
life,  injury,  or  damage  to  property. 

Background  and  Purpose 

A  temporary  securit\  zone  is 
necessarv  to  ensure  the  securitx  of  the 
Perry  nuclear  power  plant,  as  a  result  of 
the  terrorist  attacks  on  the  United  States 
on  September  11.  2001   The  security 
zone  consists  of  all  navigable  waters  of 
Lake  Erie  bound  by  a  line  beginning  at 
a  point  4r48'6"  N.  081  =  096"  VV.  thence 
due  north  to  4r48'36''  N.  OarOQ'e"  W; 
thence  due  east  to  41'49'0"  N. 
081'07'54"  \V;  thence  due  south  to  the 
south  shore  of  Lake  Erie  at  4r48'36"  N, 
081'07'54"  W;  and  thence  westerlv 
along  south  shore  back  to  the  beginning. 
These  coordinates  are  based  upon  North 
.\merican  Datum  1983  (NAD  83]  Entn, 
into,  transit  through  or  anchoring  within 
this  security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Cleveland  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander  and  mav  be  contacted  via 
V'UF/FM  Marine  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulator,' 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979)  This 
is  a  temporary  rule  and  vessels  will  be 
able  to  transit  around  the  security  zone. 
In  addition,  vessels  may  request 


permission  frum  the  Captain  of  the  Port 
tn  transit  through  the  security  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000 

For  reasons  stated  in  the  Regulatory- 
Evaluation .  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safet\  Office  Cleveland  (see 
ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
( imipliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annuallv  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  I  fimment  on  actions  by 
emplovees  of  the  Coast  Guard,  call  1- 
HHH-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  informaticm  under  the  Paperwork 
Keduftu^n  Act  of  1995  (44  U.S.C.  3501- 

^520) 

Federalism 

A  rule  has  implications  for  federalism 
under  Exet  utive  Oder  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  un  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  d  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  <  trder  and  have 
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determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Art 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary-  regulator,'  actions.  In 
particular,  the  .\ct  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
SlOO.000.000  or  more  in  any  one  vear. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  propertv  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Ciovernmental  Actions  and 
Interference  with  Constitutionallv 
Protected  Property  Right.-^ 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Cjvi!  (ustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv.  and  rt^diicp  burden. 

Protection  of  Children 

We  have  analvzed  this  rule  under 
Executive  (Jrder  13045.  Protet  tion  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  mav 
disproportionatelv  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordinatinn 
with  Indian  Tribal  Gowrnmf'nt>. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  'i(  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Eneri5y  Effects 

We  have  analvzed  this  rule  under 
Executive  Order  1321 1.  .Actions 
Concerning  Regulations  That 
Significantly  .Affect  En»'rgv  Suppiv 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  r^gulatorv  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 


Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Eff^'rts  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 

environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1. 
paragraph  (34)(g)  of  Commandant 
Instruction  Mlfi475.lC.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusirm  Determination" 
is  available  in  the  docket  for  inspection 
or  r  opving  where  indicated  under 
ADDRESSES. 

Li.st  of  Subjects  in  33  CFR  Part  163 

Harbors.  Marine  safetv,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Securitv  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

.Authority:  33  U.S.C.  1231:  50  U.S.C  I'H 
:3:t  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5:  4't 
CFR  1.46. 

2.  A  new  temporary  <^  165.T09-111  is 
added  to  read  as  follows: 

§165.109-111     Security  Zone;  Lake  Erie. 
Perry.  OH. 

(a)  Location.  The  following  area  is  a 
temporary  security  zone:  all  navigable 
waters  of  Lake  Erie  hound  by  a  line 
beginning  at  a  fioint  41  48'6"  N. 

081  096"  W:  th('nc:e  due  north  to 
41"48'36"  N.  08r09'6"  W;  thence  due 
east  to  41=49'0''  N.  OHl  07'54"  W:  thence 
due  south  to  the  south  shore  of  Lake 
Erie  at  4r48'36''  N.  081  07'54"  W;  and 
thence  westerly  along  south  shore  back 
to  the  beginning  (NAD  83) 

(b)  Effective  period.  This  section  is 
effective  from  October  1 .  2001  through 
June  15.2002. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  ^  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  bv  the 
(ioast  Guard  (Captain  of  the  Port 
Cleveland,  or  the  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
(ionimander  on  mav  be  contacted  on 
VHF-FM  Channel  16. 


Dated:  October  1.  2001. 

R.  ].  Perrv. 

Commander.  U.S.  Coaf:t  Guard  Captain  of 
the  Port  Cleveland. 

[PR  Dor.  01-25752  Filed  10-11-01;  8:45  am] 

BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4172:  FRL-7079-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisicms  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  eight  major  sources  of 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  (NO\).  These  sources 
are  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area  (the 
Pittsburgh  area).  EPA  is  approving  these 
revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA) 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  29.  2001. 
ADDRESSES:  ("opies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103:  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468.  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  , 

On  December  8.  1995,  July  1,  1997. 
and  April  19,  2001,  PADEP  submitted 
revisions  to  the  Pennsvlvania  SIP  which 
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establish  and  impose  RACT  for  several 
sources  of  VOC  and/or  N0\.  This 
rulemaking  pertains  to  eight  of  those 
sources.  The  remaining  sinirces  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth's 
submittals  consist  of  operating  permits, 
enforcement  orders  and  consent  orders 
which  impose  VOC  and/or  NO\  RACT 
requirements  for  each  source.  These 
eight  sources  are  all  located  in  the 
Pittsburgh  area  and  consist  of:  Ashland 
Petroleum  Companv;  BP  Exploration  & 
Oil,  Inc.;  Gulf  Oil,  LP.:  Penreco; 
Bellefield  Boiler  Plant:  PA  Dept.  of 
Corrections:  Pittsburgh  Allegheny 
Countv  Thermal;  and  Pittsburgh 
Thermal  Limited  Partnership 

On  August  21.  2001.  EPA  published  a 
direct  final  rule  (66  FR  4.3783)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  43822)  to  approve 
these  .SIP  revisions.  On  September  7. 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsvlvania's  Future  (PennFuturc) 
On  September  27.  2001  (66  FR  49293). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  (iid  nut 
take  effect.  We  indicated  in  our  August 
21,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  43822).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
21.  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summar>'  of  the 
comments  submitted  bv  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

II.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RAfTT 
SIP  submissions  from  the 
Commonwealth  for  NO\  and  or  \'OC. 
sources  located  in  the  Pittsburgh  area, 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summarv  of  those  comments  and  EPA's 
responses  are  provided  below. 

.4.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  sur\ey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 


ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administratdr 
for  Air  and  Waste  Management.  VAW. 
December  9,  1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134.  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation.  R.^CT 
must  include  an  emission  rate 
PennFuture  asserts  that  EP.-X  should 
conduct  its  own  RACrr  e\akidtinn  for 
each  source,  or  at  a  minimum  document 
a  step-bv-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  appro\e  some  Ri^CT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard 

He.sponse On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
a[)pro\al  of  Pennsvh aula's  generic 
RACT  regulations.  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 
definitifins.  provisicms  and  procedures 
( tmtained  within  those  regulations 
under  which  the  (iommonwealth  would 
require  and  impose  RACT.  Subsection 
129.91.  Control  of  major  sounes  ofNO\ 
and  \'OCs,  requires  subject  facilities  to 
submit  a  RACT  plan  pro{)osal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  ami  to 
EPA  Region  III  bv  lulv  1.5.  1994  in 
accordance  with  subsection  129  92. 
entitled.  RACT  proposal  rcquirpwrnts. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  eac  h 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produciMJ  dt 
each  source;  (3)  A  physical  dcsrnplion 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  pntrntial 
and  actual  emissions  from  eac  h  affec  ted 
source  with  supportmg  doc  umeiitation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsi-ction  129.92  (b), 
including  technic  al  and  eccmomic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiouslv  as 
practicable  but  not  later  than  May  15. 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  ccimpliance 
with  RACrT:  and  (8)  any  additional 
infonnation  requested  bv  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  I'nder  subsection  129  91.  the 
DEP  will  approve,  deny  or  modif>-  each 


RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  re\'ision. 

The  conditional  nature  of  EPA"s 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by-case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  '*   *   *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control:  rather  the  rules  must 
identif>'  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOy 
RACT  regulations  became  effective  on 
lune  18,  2001 .  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOy 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578),  EPA  propcjsed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  I    nunrnts  on  that  proposal.  Final 
action  <  oiiverting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
hav  (  omii't.'d  rulemaking  to  approve 
rithcr  '  1  •  !!)■■  I  ase-by-case  RACT 
pri  [  iis.ti^  !  i[  ,UI  sources  subject  to  the 
K,^(^  r«>(|uir'inents  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
tlie  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
incJividual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  thev  are  consistent  with  the  RACT 
rt'Cjuirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACTT 
determinations  submitted  by 
PennsN  1\  ania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
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case-by-case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SlP-appro\ed  genfrif  rule 
w^hen  applying  for  and  imposing  FLACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analvses 
conducted  by  the  sourcp  and  the  state. 
If  EPA  belipves  additional  information 
may  further  support  or  would  undercut 
the  R.ACT  analyses  submitted  bv  the 
state,  then  EP.A  may  add  additional 
EPA-generated  anaU'ses  to  the  rer  nrd 

While  R.^CT.  as  defined  for  an 
individual  source  or  source  categorw 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  trj  use  as 
guidance  in  development  of  their  RACT 
determinations  rules  for  cprtain  sources 
or  source  categories  Not  everv  CTG 
issued  bv  EPA  includes  an  emission 
rate  There  are  several  examples  of  CTTGs 
issued  by  EPA  wherein  equipment 
standards  and,' or  work  practu  >■ 
standards  alone  dif  provided  as  R.^C;T 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  rpfiner\'  processes,  Solvent 
me<al  cleaning,  Pharmac  eutu  al 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (S()CMI)/polvmpr 
manufacturing  (The  publication 
numbers  for  fhf'se  (;TG  documents  may 
be  found  at  httpl\^\^^■  ppa.gov/ttn/ 
catc/dirl/rtg.txt]. 

EP.A  disagrfps  with  P*'nnFuture"s 
general  comment  that  our  failure  to 
conduct  our  (jwn  independent  review  of 
control  technologies  for  everv  case-by- 
case  R.\CT  determination  conducted  by 
the  Commimwcalth  ha>  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  thdt  fail  to  meet  the 
terms  of  our  own  RAf  T  standard. 
PennFuture  submitted  comments 
specific  to  the  (;ase-b\  -r  ase  R.-\(Tr 
determinations  ff)r  onh'  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Liyhts  p;'raina.  Phillips 
and  Brunot  Island  stdtiuu,  FP.\ 
summarizes  those  c  omments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources 

B  Comment  PennFuture  f  nminents 
that  when  EPA  re\  leued  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour    are  some 
of  the  largest  NOy  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 


United  States"  [63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  R^ACT  (under  25  Pa. Code 

129,93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  R,-\C'T 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 

"numeric  emission  limitations"  under 
R>-\CT.  EPA  must  conduct  a  thorough 
R.'KCT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour 

flesponse.  Circunistani  es  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  w  hether  or  not  thev 
install  presumptive  RACT  (under  25 
Pa.Code  129  93). 

As  provided  in  the  response  found  in 
II,  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analvsis  of 
each  of  the  case-bv-c  ase  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitatKjns  That 
determination  can  be  made  bv  EPA 
when  it  reviews  the  plan  approval. 
consent  order,  or  permit  issued  to  such 
a  source  as  subniilti-d  bv  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  R.\CT  on  a  coal-fired  boiler 
with  a  rated  heal  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by -case  R.-\CT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  bv  the 
Commonwealth,  indicates  that  each 
case-by -case  RACT  plan  appro\al. 
consent  order  and/or  permit  {in  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  include^s  a  numeric 
emission  limitatiem.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 


emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  R.ACT  rulemakings  for  the 
Pittsburgh  area. 

C  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
V'OC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Mav  14.  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Vallev  Ozone 
.N'onattainment  .Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants.  c:oke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  categor\-  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1. 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  .STAPPA/ 
ALAPCO  documents  entitled.  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
.•\  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  CHean  Air  Act — A  Menu  of 
Options"  duly  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  tvpes  of 
sources  that  could  be  subjec:t  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  sourcf-  <  uteuories  for 
which  EPA  has  not  issued  a  CTTG.  In 
fact.  CTGs  do  not  exist  for  all  but  one 
of  the  categf)ries  to  which  the 
commenter  explicith  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VC;)C,"  located  within  those 
areas  of  a  state  where  R,'\CT  applies 
under  Part  D  of  the  Act  [l82{b)(2)(C)]. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
categon.'  RACTT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
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by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  [182(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VnC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15,  1990  ri82(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  categor\'.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG"s  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  ComTnenf;  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA.  to  James  Salvaggio,  DEP. 
December  15,  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 


guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category'  With  regard  tn  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NO\  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line  '  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  manv  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category    PennFuturp 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonabiv 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11. 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  genencaily 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA.  to  James  Salvaggio.  DEP 
June  24,  1997)  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134. 
37-38(1997)]. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  nf 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light'Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel) 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton 
or  any  other  'bright  line"  approach,  as 
failing  tc  foUov;  EPA  procedures 
established  for  Pennsylvania  RACT 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  |63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 


Emissions     Man  h  11,  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  Iwen  dpprn\<^d  bv  EPA  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
13789).  in  addition  to  the 
( orrespondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  lames  Salvaggio. 
DEP  to  David  Arnold,  EPA,  September 
10.  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
thp  cost  effectiveness  for  RACT 
dt'terminations  and  notes  that  the  DEP's 
.Si  500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station  s  turbo  charged  lean  bum  IC 
engine  I  see  the  .Administrative  Record 
for  66  FR  4  1492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  lospph  to  Kn-hnan 
Ramamurlhv,  lulv  14    l4'-t4  and 
knshnan  Ramamurthv  to  Thomas 
McGinlev.  Babu  Patpl.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Vernia. 
lulv  15.  1994)  whu  h  spnJkH  dirfctlv  to 
the  $1500/t(in  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  lliat  although  PNG 
initially  proposed  mlermt'diatp  original 
equipment  manufacturer  (OEM) 
(ombustion  Lontiols  vv'hich  would  have 
reduced  NOy  emissions  from  254  7  tons 
per  veai  to  1 15  tons  per  vear  (by  55%) 
at  a  cost  of  $1.^55  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modifu  ation  that  reduced 
NOv  emission^  from  254  7  tons  per  year 
to  76  tons  per  vear  (bv  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
lulv  15   1994  interoffice  memorandum 
savs  of  the  PNG  RACT  determination 
which  f»x(  eeded  the  cost  effectiveness 
screening  level  of  $1 500  per  ton  "Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
III  s  sentiment  that  establishing  any 
dollar  figure  m  RACT  guidance  will  not 
provide  for  an    automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source. " 

in  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
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on  a  conclusion  that  controls  that  cost 
more  than  Sl500/ton  were  not  required 
as  RACT  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  R-^CT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-approved  generic  RACT  have 
been  followed.  These  analyses  not  onlv 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  al«o 
evaluate  their  technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration.  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS. 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act)  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(1  )(i).  To  be  creditable,  ERCs 
must  surpass  not  only  R.\CT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices. 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
re  42415,  16-17  (August  13,  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  R^ACT  determination, 
in  and  of  itself,  does  not  establish  th«' 
baseline  from  which  further  emission 


reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
R.\CT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Peimsylvania 
Power— Newcastle  plant  [62  re  43959 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits  PennFuture  asserts  that 
while  EP.A  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  11  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  re 
at  43961]  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  R.ACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  re  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  sourt:e  performance 
standards  (NSPS),  best  available  control 
technology  (BACT).  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  ram  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACTT  program.  While  these 
program.s  may  provide  information  as  to 
the  technical  and  economic  feasibilitv  of 


reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669).  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18.  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  re 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  re  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and/or 
NOx  RACT  for  eight  major  of  sources 
located  in  the  Pittsburgh  area.  EPA  is 
approving  these  SIP  revisions  because 
ACHD  and  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
its  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The 
Commonwealth  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sufficient  to 
determine  compliance  with  the 
applicable  RACT  determinations. 

rv.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  re 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
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subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it    , 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U  S.C 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agencv 
management  or  personnel;  and  (3)  rule« 
of  agency  organization,  procedure,  or 
practice  that  do  not  substanfiallv  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  sec  tinn 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eight  named 
sources. 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  Inited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  11, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  )udicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RA(T 
requirements  to  control  VOC  and  or 
NOx  from  eight  individual  sources  in 
the  Pittsburgh-Beaver  Valley  area  of 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2)  ) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  October  .3.  2001 
Thomas  C.  Voltaggia, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
FART  52— (AMENDED] 

1  Tht^auihoniv  i  itation  for  Part  52 
continues  Id  read  as  follows: 

.\uthority:  42  U.S.C.  7401  et  seq. 
Subpart  NN — Pennsylvania 

2  Section  52.2020  is  amended  by 
adding  paragraph  (c)(177)  to  read  as 
follows 

§52.2020     Identification  of  plan 
•  •  *  •  • 

(c)*    •    • 

(177)  Revisions  pertaining  to  the 
Chapter  129  for  VOC  and  NOx  RACT  for 
sources  located  in  the  Pittsburgh-Beaver 
Valley  nonattainment  area,  submitted  by 
the  I'ennsN  Krtnia  Department  of 
Environmental  Protection  on  December 
«    1995,  July  1,  1997.  and  April  19. 
2001 

(i)  Incorporatum  by  reference. 

(A)  Letters  submitted  by  the 
Pennsyhania  Department  of 
Environmental  Protection  transmitting 
soun  especifir  \'f  K'  and/or  NOx  RACT 
determinations,  in  the  form  of  operating 
permits,  enforcement  orders,  and 
(  onsent  orders  on  the  following  dates: 
Det  ember  H.  1995.  July  1.  1997.  and 
April  19.  2001 

iBi  Operating  Permits  (OP), 
Knfon  emeiit  Orders  (EO),  and  Consent 
Orders  (CO)  issued  to  the  following 
sources; 

(1)  Penreco,  OP  10-027,  effective  May 
31, 1995 

(2)  Ashland  Petroleum  Company.  CO 
256,  effective  December  19,  1996,  except 
for  condition  2.9. 

(J)  Bellefield  Boiler  Plant,  EO  248. 
effective  December  19,  1996. 

(4)  Gulf  Oil  L.  P  .  CO  250,  effective 
December  19.  1996.  except  for  condition 
2.5. 

(5)  PA  Depi  ui  Lorrections,  EO  244, 
effective  January  23,  1997. 

lis)  Pittsburgh  Thermal  Limited 
Partnership  CO  220.  effective  March  4. 
1996.  except  for  condition  2.5. 

i :')  BP  Exploration  &  Oil,  Inc.. 
Greensburg  Terminal  OP  65-000-378. 
effective  Man.h  23.  2001 

[8)  Pittsburgh  Allegheny  County 
Thermal.  Ltd  .  CO  265.  effective 
Novembers   I^qr  exi  ept  for  condition 
2.5. 

(ii)  Additional  Materials — Other 
materials  submitted  bv  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
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determination^  for  thr  sources  listed  in 
paragraph  (c)(177)(i)(B)  of  this  section. 

FR  I>M    (ii-.'Vi--i  Fileil  lO-n-Ol.  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[PA-4163:  FRL-7079-71 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Five  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 

.■\gent  \  I  EPA). 

action:  Final  rule.  I 


summary;  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (.SIP)  The  revisions  were 

submitted  by  the  Pennsvlvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonabh  available  control  technology' 
(RACT)  for  five  md|or  sources  of  volatile 
f)rganic  compounds  (VOC)  and  nitrogen 
oxides  (NQx).  These  sources  are  located 
in  the  Pittsburgh-Beaver  V'allev  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  R.-\CT  requirements  in  the 
SIP  in  accordance  with  thf  Cilean  .Mr 
Act  (CAAj 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  Dctohf-r  2^.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  ,Air  Prott-c  lion 
Division.  I'.S.  Environmental  i'rotei  turn 
Agencv.  Region  III.  Ih.'iO  .\rch  .Street, 
Philadelphia.  Pennsylvania  19103;  the 
.■\ir  and  Radiation  Dof:ket  and 
information  Center,  l'  S   En\  irnnin»'ntal 
Protection  .^gencv.  401  M  Street.  SW.. 
Washington.  DC  204H0;  and  the 
Penns\lvania  Department  of 
Envirrmmental  Protfrtmn.  Bureau  of  Air 
Quality.  PC)  Box  H4(iH.  4U0  Market 
Street.  Harnshurg.  Pennsylvania  1710,t 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink.  (215)  H14-2  104  or  by  e- 
mail  at  spink.mcirciri <Lppa.gov. 
SUPPLEMENTARY  INFORMATION; 

1.  Background 

(Jn  luly  1.  1497  and  April  19.  2001. 
PADEP  submitted  revisions  to  the 
Pennsvlvania  SIP  which  establish  and 
impose  R.-\(;T  for  se\erdl  major  sources 
of  VOC  and/or  NOx.  This  rulemaking 


pertains  to  five  of  those  sources  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
plan  approval  and  agreement  upon 
consent  orders  (COs)  and  enforcement 
orders  (EOs)  issued  bv  the  Alleghen\ 
County  Health  Department  (ACHD). 
These  five  sources  are  located  in  the 
Pittsburgh  area  and  consist  of  Pruett 
Schaffer.  Chemical  Company;  PPCi 
Industries,  Inc.;  Reichhold  Chemicals. 
Inc.;  Reichhold  Chemicals.  Inc.:  and 
Valspar  Corporation. 

On  August  10.  2001 .  i:PA  published  a 
direct  final  rule  (66  I"R  42123)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42172)  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  26,  2001  (fiH  FR  491  OH), 
we  published  a  timel\  withdrawal  in 
the  Federal  Register  inf(jrming  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
21,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42172).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 

10,  2001  direct  final  rule  and  will  not 
be  restated  here.  A  sumnxarv  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

11.  Public  Comments  and  Responses 

Tile  Citizens  for  F'enns\  Ivania  s 
Future  (PennFuture)  -.uhmitted  adverse 
comments  on  twent\  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24.  2U01  to  approve  case-bv-case  R^ACT 
SIP  submissions  from  the 
Commonwealth  for  iNO\  and  or  VOC 
sources  located  in  the  Pittsburgh  area, 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Commf^nt:  PennFuture  comments 
that  EPA  has  conducted  no  indepc-ndent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  te(  hnologies. 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  N'Ox  an(i  \'OC  i  ontrolled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelovv  Memorandum 
(Roger  Strelow,  Assistant  Administrator 


for  Air  and  Waste  Management.  EPA, 
December  9.  1976.  cited  in  Michigan  v. 
Thomas.  80.5  F.2d  176,  180  (6th  Cir 
1986)  and  at  62  FR  43134.  43136 
( 1997)1.  PennFuture  appears  to 
comment  that  in  ever\'  situation.  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied   The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  R^^CT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  R-^CT  standard. 

nespnnse:  On  March  23.  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsvlvania's  generic 
R--\CT  regulations.  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91 .  Control  of  major  sources  of  .\0\ 
and  \T)Cs.  requires  subjer;t  facilities  to 
submit  a  R.AC'T  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protectifin  (DEP)  and  to 
EPA  Region  III  bv  luly  15.  1994  in 
accordant:e  with  subsection  129,92. 
entitled.  RACT  proposal  rpquirfnwnts. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacitv  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source:  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b). 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RAC:T;  and  (8)  any  additional 
information  requested  b\'  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129,91.  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  R^\CT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23.  1998  conditional  limited 
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approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by-case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "RACT  rules  mav  not  merely 
he  procedural  rules  (emphasis  added) 
that  require  the  source  and  the  State  to 
later  agree  to  the  appropriate  level  of 
control;  rather  the  rules  must  identif\' 
the  appropriate  level  of  control  for 
source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NO\  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NO\ 
RACT  regulations  became  effecti\'e  on 
lune  18.  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NO>, 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  R-^CT  regulation 
in  the  Pittsburgh  area,  EPA  received  no 
public  comments  on  that  proposal  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by-case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 


when  applying  for  and  imposing  RACT 
for  a  specific  snurcp  Then  EP.^ 
performs  a  thorough  review  of  thu 
technical  and  economic  analyses 
conducted  by  the  sourcp  and  tho  state. 
If  EPA  believes  additional  infrirmation 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analvsps  to  thn  rf(  nrd 

While  RACT,  as  defined  for  an 
individual  source  or  source  categor\  , 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EP.\  has 
issued  Control  Technique  Ciuidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sourrp'; 
or  source  categories  Not  ever>'  CTG 
issued  bv  EP.^  in(  ludfs  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered   Such  examples  include  the 
('TGs  issued  for  Bulk  gasoline  plants. 
Gasoline  ser\ire  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinerv  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemu  al 
Manufacturing  (SCX'iMI)' polymer 
manufacturing  (The  publication 
numbers  for  these  CTG  documents  ma\ 
be  found  at  http:''/\^'WM-.epa  govttn/ 
catc/dirl/ctg.txt]. 

EPA  disagrees  with  PennFuture  « 
general  comment  that  our  failure  to 
conduct  our  own  independent  re\ipw  nf 
control  technologies  for  e\  er\'  case-bv- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RAC7T 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
loc:ated  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsvlvania  s 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour    are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States  "  (63  FR  13789,  13791 
(1998)1  and  as  such  should  have 
niuneric  emission  limitations  imposed 
as  RACT  whether  or  not  they  mstall 
presumptive  RACT  (under  25  Pa  Code 


129.93)  to  guarrtHtee  that  sources  would 
d(  hie\o  quantifiable  emissions 
reductions  under  the  RACT  program, 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 

numeric  emission  limitations"  under 
RACT,  EPA  must  conduct  a  thorough 
R.\CT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justif\'  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
11  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
Ii,\CT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
w  hen  it  reviews  the  plan  approval. 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
rnmmonwealth  as  SIP  revision. 
Ft'nnFuture's  comment  did  not  point  to 
a  specific  instance  w  here  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  lOU  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined al)  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
I  asp-bv-case  R.^CT  plan  approval. 
(  nnsent  order  and/or  permit  for  each 
(  odlfired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source.  Its  plan  approval,  consent  order 
and  or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  .administrative  Records  for  the  case- 
fa  v -case  R,\('T  rulemakings  for  the 
Pittsburgh  area 
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C  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  FL'XCT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  ((TGs] 
have  been  issued  The  commenter  refers 
to  Appendix  1  nf  the  Technical  Support 
Document  (dated  May  14.  2001  J. 
prepared-by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  V'allev  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  >r)ur(  es. 
PennFuturp  spec;ifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batterips.  iron  and  steel  foundries, 
and  publicall\-  owned  treatment  works 
and  asserts  that  the  C;ommonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category'  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories 

Response  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  f)vvned 
treatment  works  The  Appendix  1, 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  (documents  entitled.  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  '(Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options  ■  duly  1994)  The  categories 
referenced  by  PennFuture  are  not  VOf ! 
categories  for  which  EPA  ha>  issued 
CTGs,  hut  wt're  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulation-i.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact.  CrrCis  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VCX'   '  hjcated  within  those 
areas  of  a  stale  where  RACT  applies 
under  Part  D  of  the  Act  |l82(b){2)(C)|. 
This  IS  referred  to  as  the  non-CTG  VOC 
RACT  requirement  Moreover.  EP.A 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category-  R.^CT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG  There  are  two  statutory  pro\isions 
that  address  R.-\CT  for  sources  covered 
by  a  CTTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15.  1990  ll82(b)(2)(A)|. 


The  other  provides  that  states  must 
adopt  VOC  R.^CT  for  all  'VOC  sources" 
covered  by  a  CTG  issued  after  November 
15.  1990  ('l82(b)(2){B)].  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  bv 
source-specific  rules  for  each  source 
within  a  category-.  When  initially 
established,  RAC^T  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  indi\  idual  rules.  See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  FR  53761.  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  w-as 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACTT  applies  under  Part  D  of  the 
Act.  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG  Howe\  er.  that 
obligation  is  not  required  to  be  met  bv 
the  adoption  and  submittal  of  a  source 
category  RACT  rule,  A  start'  may, 
instead,  opt  to  impose  R,-\CT  for  such 
sources  in  permits,  plan  approvals. 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few-  CTG-sub)ec:t  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  mav 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  coininent  for  which  EPA 
has  issued  a  CTTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  FPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  Ri-\CT  regulation  for 
natural  gas/gas  processing  plants, 

D  (A)mment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink.  EPA.  to  fames  Salvaggio.  DEP. 
December  15,  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatif  "  selee  tion  or  rejection  of  a 
control  tet:hn(j|ogy  or  emission 
limitation  as  RACT  for  a  source  or 


source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  category,  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions.  "  March  11. 
1994.  and  on  pp,  8-9  states  that  the 
acceptable  threshold  is  S1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories,"  PennFuture  notes 
that  EPA  later  objected  to  the  Si  500  per 
ton  methodology  as  "not  genericalU 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany.  EPA.  to  James  Salvaggio.  DEP. 
June  24.  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT'  |62  FR  43134. 
37-38  (1997)], 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  apply  this  Si 500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  (Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel), 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  Si  500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  Ri-\CT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23.  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
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not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23.  1998  rulemaking  [63  FR 
13789].  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includ(>s  correspondence  from  DEP 
to  EPA  [letter  from  lames  Salvaggio. 
DEP  to  David  Arnold.  EPA.  September 
10.  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACTT 
determinations  and  not^vs  that  the  DEP's 
.SI 500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  hv  DEP  as  part  of  the 
case-bv-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Stations  turbo  charged  lean  burn  K^ 
engine  (see  thf  Administrative  Rec  oni 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthv.  (uly  14.  1994  and 
Krishnan  Ramamurth\  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma. 
|ulv  15.  1994)  whu:h  spoke  directly  to 
the  S1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initiallv  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NQ\  emissions  from  254.7  tons 
per  vear  to  1 15  tons  per  year  (by  55%) 
at  a  cost  of  Si  355  per  ton  reduced.  DEP 
required  the  installation  of  an  (3EM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  SI  684  per  ton  reduced.  The  DEP's 
lulv  15,  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  determination 
wbich  exceeded  the  cost  effectiveness 
screening  level  of  S1500  per  ton   "Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
companv's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  'automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  lessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 


document.  EPA  ronduc  ts  its  rovicw  u{ 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  sources 
proposed  RACT  plan  and  analyses. 
Pennsylvania's  analvses  and  tbe  RACT 
plan  approval,  consent  urder  or  permit 
itself  to  insure  thai  the  requirements  of 
the  SIP-appro\ed  generic  R^\CT  have 
been  followed.  These  analyses  not  only 
evaluate  and  ronsider  the  c:osts  of 
[loteiitial  control  optmns.  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  bv  sources  subject  to 
RAC'T  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsvhania  law,  ERCs  must  be 
surfilus.  jjermanent,  quantified,  and 
Federalh  enforceable  25  Pa. Code 
127.207(1)  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  he  included  in  the 
(  urrent  emission  inventory,  and  may 
not  he  required  bv  or  be  used  to  meet 
past  or  (  urrent  SIP.  attainment 
demonstration.  RFP.  emission  limitation 
or  compliance  [jlans.  Emission 
reductions  necessarv  to  meet  NSPS. 
LAER.  R.ACT,  Best  Available 
Technolcigv,  B.\CT  and  permit  or  plan 
apprciV'al  emissions  limitations  or 
anotht>r  emissions  limitation  recjuired 
bv  the  ("lean  -Mr  Act  or  the  |Air 
Polluticm  Control  Act]  may  not  be  used 
to  generate  ERCs   25  Pa  Code 
127.207(1  ){i).  TobecTeditable.ERCs 
must  surpass  not  only  R.ACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EP,^  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs 
PennFuture  does  ac  knowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOv-reducing 
rules,  including  the  recent  C.hapter  145 
rule,  to  reduce  NO\  at  large  utilit\  and 
industrial  sources.  See.  for  example.  66 
FR  42415,  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applic;able 
under  state  or  federal  law  as  described 
in  the  Pennsvlvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  tn  an\ 
limits  set  by  RACT 

Response:  EPA  agrees  with  this 
comment  bv  PennFuture  The  approval 
of  a  case-bv-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  ,NSR 
and  ERC  program.  Moreover.  EPA's 


review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  (62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NO\.emission  requirements  for 
utilities  which  must  be  met  m  addition 
to  anv  RACT  requirements  (see  NOy 
Supplement  to  the  (ieneral  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER)  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
^(iiin  es  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
under  the  R.^CT  program.  While  these 
programs  ma\  provide  information  as  to 
the  tec  hnical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 
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EPA  stated  in  the  final  disapproval  of 
the  NOx  RACJ  determinatinn  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  m 
order  to  pro\  ide  a  context  for  EPAs 
proposed  disapproval   EP.\  made  clear 
in  its  Augrjst  18,  \9'^7  proposed 
disapproval  of  Pennsvlvania  Powers  — 
.Newcastle  (PPNC)  R-ACT  determination. 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  ac;id 
rain  limits  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowU-dye  or 
information,  it  would  be  erroneou>  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  R.ACT."  (62  FR 
at  439611,  EPA  clearlv  stated  in  the  final 
disapproval  for  PPNC",  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOv  control  program,  tn 
determine  PPNC  R.\CT  approvabilitv 
(63  FR  at  236701   Nor  has  EPA  intended 
to  use  participati'on  in  NO\  control 
programs  ine:luding  acid  rain,  in 
determining  RA(T  for  PPNC!  or  am 
other  subiect  sources.  EP.\  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  reoardini;  a 
computerized  combustion  i»ptimization 
system  through  an  enforceable  permit, 
not  comparison  of  at  iri  rain  permit 
limits 


II.  Final  Action 


I 


EPA  IS  approving  the  revisions  to  the 
Pennsvlvania  SIP  submitted  bv  PADEP 
to  establish  and  require  \'{K;  and  NOx 
RACT  for  five  major  sources  located  in 
the  Pittsburgh  area  EP.A  is  approving 
these  R.-\(T  ,SIP  submittals  because 
AC:HD  and  PADEP  established  and 
imposed  these  R^ACH"  recjuirements  in 
accordance  with  the  criteria  set  forth  iis 
the  SIP-approved  R.-\CT  regulations 
applicable  to  these  sources.  The  .ACUD 
and  P.\DEP  have  also  imposed  record- 
keeping, monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  (ompliance  with  the 
applicable  RACT  determinations 

III.  Administrative  Requirements 

A   (ifn^ral  fipquir^rnents 

I'nder  E.vecutive  Order  12866  (58  FR 
.51735.  C)(  tober  4.  1993).  this  dction  is 
not  a  "significant  regulatorv  action"  ,ind 
therefore  is  not  sub)ect  to  review  b\  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  15211 
".■\ctions  Cioncerning  Regulations  That 
Significantly  .Affect  Energy  Supply. 


Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Fle.xibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  dutv  bevond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquelv  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implit  ations  because  it 
will  not  have  a  substantial  direc:t  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
gnvemment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Ri.sks"  (62  FR  19885,  April  23.  1997).  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPAs 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarv  consensus 
standards  (VCS).  EP.A  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission. 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  .set:tion  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

B  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulator*'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  noPsubstantiallv  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  five  named 
sources. 

C.  Petitions  for  ludicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  .Appeals  for  the 
appropriate  circuit  by  December  1 1. 
2001    Filing  a  petitiim  for 
reconsideration  by  the  .Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
re\  ie\v-  nor  does  it  extend  the  time 
w  ithin  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rub- 
or actum.  This  action  approving  the 
Commonwealths  source-specific  RACT 
requirements  to  control  VOC^  and  NCJx 
from  five  individual  sources  in  the 
Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  of  Pennsylvania 
may  not  be  challenged  later  in 
proceedings  t-o  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

lJrttp(i   ()(  tober  3.  200) 
Thomas  C.  Voltai^io. 
.-\r  tim:  Hfiiiotidl  Adiuini\triiti>r  Rixnrr,  III 

40  CFR  part  52  is  amended  as  follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.Authority:  42  I    .S  C,   7401  p/  >.eq 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  bv 
adding  paragraph  (c)(165)  to  read  as 
follows; 

§  52.2020    Identification  of  plan. 


(165)  Revisions  pertaining  to  VO(;  and 
NO\  RACT  for  major  sources,  located  in 
the  Pittsburgh-Beaver  Vallev  ozone 
nonattainment  area,  submitted  bv  the 
Pennsylvania  Department  of 
Environmental  Protection  on  |ulv  1. 
1997  and  April  19.  2001. 

(i)  Incorporation  by  referenc;e. 

(A)  Letters  dated  luiy  1.  1997  and 
April  19.  2001.  submitted  bv  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  yoc  and  N'Ox  RACT 
determinations. 

(B)  Plan  .Approval  and  Agreement 
L'pon  (Consent  Orders  (COs)  and  an 
Enforcement  Order  (EO)  for  the 
following  sources: 

( 1 )  Pruett  Schaffer  Chemical 
Companv.  CO  2titi.  effective  September 
2.  1998.  e.xcept  for  condition  2.5. 

[2]  PPC  Industries,  Inc  ,  CO  254, 
effective  December  19.  199fi.  e.vcept  ftir 
condition  2.5. 

[3]  Reichhoid  Chemicals.  Inc  .  CO 

218.  effective  December  19.  199H.  except 
for  condition  2.5. 

i-^!  Reichhoid  Chemicals,  Inc..  CO 

219.  effective  Februan  21.  199fi.  e\(  ept 
for  conditKm  2  5 

(5)  V'alspar  (-orporation.  EO  209. 
effective  March  8,  1996.  except  for 
condition  2.5. 

(ii)  Additional  Materials — Other 
materials  submitted  bv  the 
Commonwealth  of  Pennsvivania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraph  (c)(165)(i)(B) 
of  this  section. 

jFR  Doi  .  ()l-2.i5"4  Filed  10-1  !-(ll.  H  4.".  Hill 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-^162;  FRL-7080-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Pennsylvania;  VOC  and  NOv  RACT 
Determinations  for  Eight  Individual 
Sources  in  ttie  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTK)N:  Fmal  rule. 


summary:  EPA  is  faking  final  action  to 

approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  h\  the  Pennsvh  ania 
Department  of  Environmental  Prntertion 
(PADEP)  to  establish  and  require 
reasonably  available  control  technologv 
(RACT)  for  (Mght  major  sour'  rv  .,f 
\()latile  (irganif  (omfinuiuiv    \  (  )(  i  .^iki 
nitrogen  oxides  (NOv)  These  sources 
are  located  in  the  Pittsburgh-Beaver 
N'alley  oztme  nonattainment  area  (the 
Pittsburgh  area)  EP.A  is  appnn  ing  these 
revisiims  to  establish  R.-\Cr 
requirements  in  the  SIP  ii^  accordance 
with  the  Clean  Air  Act  (C.-\A). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  29.  2001. 
ADDRESSES:  Copies  of  the  dn(  uments 
relevant  to  this  a(  tion  art'  .mailable  for 
public  inspection  durum  mrmal 
business  hours  at  the  .\ir  Protection 
Division.  I  .S  Environmental  Protection 
Agenc  \ .  Region  III.  1650  .^rch  Street. 
Philadelphia.  Pennsvivania  19103;  the 
Air  and  Radiation  Docket  and 
Information  (enter.  I'  S  Environmental 
Protection  .■Kgency.  401  M  Street,  SW, 
\Vas'hingt(m.  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  BuriMu  of  .Mr 
Quahtv,  P  O   Box  8468   400  Market 
Street.  Harnsburg.  Penn^\-|\  ania  1~U)5 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L  Spink  (215)  814-2104  or  b\  e- 
mail  at  spinkntan  ui^rpa  S'lv. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  1.  1995.  Decembers.  1995, 
April  16.  1996,  lulv  1.  1997.  lulv  2. 
1997.  lanuary  21.  1997.  and  !-cbruar\  2. 
1999.  P.ADEP  submitt<"(i  revisions  to  the 
Pennsylvania  SIP  whu.h  establish  and 
impose  R.\f'T  for  se\eral  major  soun  es 
of  VOC  and/or  NOy  This  rulmi.ikini: 
pertains  to  eight  of  those  soun  i-   Tin' 
R.\C7r  determinations  for  the  nltin 
sources  are.  or  have  been,  the  siiliji'i  i  of 
separate  rulemakings.  The 


Commonwealth's  submittals  consist  of 
Operating  Permits  (OP)  issued  by 
PADEP,  and  an  Enforcement  Order  (EO) 
issued  bv  the  Allegheny  County  Health 
Department  (ACHD).  These  OPs.  and 
EOs  impose  VOC  and/or  NOx  RACT 
requirements  for  each  source.  These 
sources  are  all  located  in  the  Pittsburgh 
area  and  consist  of;  Cxmsolidated 
Natural  Gas  Transmission  Corporation — 
South  Oakford  Station;  Consolidated 
Natural  Gas  Transmission  Corporation — 
Tonkin  Station:  Carnegie  Natural  Gas 
Company — Creighton  Station; 
Consolidated  Natural  Gas  Transmission 
Corporation — Beaver  Station; 
Consolidated  Natural  Gas  Transmission 
Corporation — Jeannette  Station; 
Consolidated  Natural  Gas  Transmission 
Corporation — South  Bend  Station; 
(     n-   iidated  Natural  Gas  Transmission 
(     ij    ration — Oakford  Station;  and 
Texas  Eastern  Transmission 
Corporation — Uniontown  Station. 

On  August  13,  2001.  EPA  published  a 
direct  final  rule  (66  FR  42418)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42487)  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  24,  2001  (66  FR  48806). 
we  puMi^lii'ii  ,i  linn'ly  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
13.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42487).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
13,  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
.^'  rni.ine  to  this  final  rulemaking  and 
Ll.X  -  n  ■•pfinses  are  provided  in  Section 
II  (>t  '!i:-   ]'  'lument 

II   Public  ((immenls  and  Kespensev 

The  Citizens  for  Pennsylvania's 
Futun^  'PennFuture)  submitted  adverse 
comnit  :iN   ni  twenty  proposed  rules 
|.!ii)lisl).'(i  (•\  I  IW  in  the  Federal 
Register  bitween  August  6  and  August 
24.  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NO\  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPAs  proposals  for  certain  sources.  A 
summary-  of  those  comments  and  EPAs 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
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technical  review,  and  has  prepared  no 

technical  support  document  to  survey 
potential  control  technulogips. 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  co.st  por 
ton  of  N'0\  and  V'OC  controlled.  In 
citing  the  definition  of  th«'  tt-rm 
■RACT."  and  the  Strelow  Memorandum 
[Roger  Strelow.  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA. 
December  9.  1976.  cited  in  Muhi^un  \ 
Thomas.  805  F  2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1.  PennFuture  appears  to 
comment  that  in  ever\'  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-bv-step  review  demonstrating  the 
adequacy  nf  state  evaluaticms.  to  ensure 
that  appropriate  control  technology  is 
applied  The  c  ommenter  also  believes 
that  EPAs  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
propf)sing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA  s  own  RACT  stantiard 

Response  On  March  23.  1998  (6,i  FR 
13789).  EP.\  granted  conditional  limited 
approval  of  Pennsylvania  s  generic 
RACT  regulations.  25  PA  Code  Chapters 
121  and  129,  thereby  approving  tht; 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT  Subsection 
129.91.  Control  of  major  'iources  o/ NOx 
(inci  I'OC.s.  requires  subject  facilities  to 
submit  a  R.\(TT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  iDEP)  and  to 
EPA  Region  III  bv  July  15.  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requiremfnts 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  source  at  the 
facility.  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source:  [^i  A  physical  description 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
sf)urce  with  supporting  documentation, 
(5)  A  R.\CT  analysis  which  meets  the 
requirements  of  substation  129.92  (b), 
including  technical  and  economic 
support  documentation  for  ear:h  affe<  ted 
source:  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  IS. 
1995:  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 


proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  bv  the  DEP 
necessary  to  evaluate  the  R,-\CT 
proposal.  Under  subsection  129.91.  the 
DEP  will  approve,  denv  or  modify  each 
RA('T  proposal,  and  submit  each  R.ACT 
determination  to  EP.-\  for  approval  as  a 
SIP  revision 

The  conditional  nature  of  EPA's 
March  23.  1998  conditional  limited 
apprf)val  did  not  impose  anv  conditions 
pertaining  to  the  regulations  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "  *    *    *RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control:  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  indi\idual 
sources." 

On  May  3.  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commcjnwcalth's 
generic  VOC  aiid  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
R.-\CT  regulations  became  effective  on 
lune  18.  2001    As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578).  EPA  proposed  to  remove  the 
limited  nature  of  its  apjiroval  of 
Pennsylvania's  generic  R.-\CT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal   Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1 )  the  case-bv-rase  R^ACT 
proposals  for  all  sources  subject  to  the 
RiACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  [2]  for  a 
sufficient  numbt'r  of  sourc;es  such  that 
the  emissions  from  anv  remaining 
subject  sources  repn^senl  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789], 

EPA  agrees  that  it  has  du  obligation  to 
review  the  (  ase-bv-case  RACT  plan 
apprmals  and/or  permits  submitted  as 
individual  .SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  R.ACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 


review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT.  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Cfmtrol  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  se\eral  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  R.\CT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
(TTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refiner>'  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://w\vw.epa.^uv/ttn/ 
catc/dirl/ctg.txt]. 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  ever>-  case-by- 
c;ase  R,\CT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  R.ACT 
determinations  for  only  three  sources 
Icjcated  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
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RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  rh 
the  Commonwealth  and  in  the  Northeast 
United  States'  [63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  thev  install 
presumptive  RACT  (under  25  Pa. Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  R-^CT  program 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  R.'^CT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT  EPA  must  conduct  a  thorough 
RACT  e\ aluation  or  re\iew  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour 

Response:  Circumstances  may  exist 
wherein  a  state  could  justifv  otherwise, 
howpver.  in  general.  EPA  agrees  with 
PennFuture  that  ccjal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
ha\e  numeru  emission  limitations 
imposed  as  R.^CT  whether  or  not  thev 
install  presumptive  R..'\CT  (under  25 
Pa.Code  129,93) 

As  provided  in  the  response  found  in 
II,  A,  EPA  doe;,  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  R,\CT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RAC!T  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval. 
c:onsent  order,  or  permit  issued  to  suc:h 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision, 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RAt'T  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by-case  RACTT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/ or  permit  for  each 


coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation  A  listing  of  each 
source,  its  plan  approval.  (,(>nsent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area, 

C,  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  R.^(T  rules  for  ail 
VOC  source  categories  fur  which  federal 
control  technique  guidelines  ((TTGsj 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Mav  14,  2001). 
prepared  by  EP,'^  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  \'allev  Ozone 
Nonattainment  Area  (fih  FR  29270).  to 
assert  that  EP.-\  has  tailnd  tn  require  the 
C:ommonweaith  to  submit  \'UC  R.^CT 
rules  for  certain  categories  of  sources. 
PennFuture  specificallv  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publicallv  owned  treatment  works 
and  asserts  that  the  Commnnuealth  has 
neglected  a  statutory  requirement  to 
adopt  categorv  RACT  regulations  for 
these  and  14  other  unnamed  \'(W. 
source  categorie.s 

Responi^e:  EPA  h-is  not  ivvii,.|i  (TCs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works  The  Appendix  1. 
referred  to  b\  the  commenter.  lists  CTG 
covered  categories  as  well  a>  .source 
categories  taken  from  two  ST.APPA/ 
ALAPCO  do(  uments  entitled.  "Meeting 
the  IS-Percent  Rate-of-Progress 
Requirement  I'nder  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
I'nder  the  Clean  Air  Art— A  Menu  of 
Options"  (|ulv  1994)  The  categories 
referenced  bv  PennFuture  are  not  VOC 
categories  for  which  EP.^  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  t\pes  of 
sources  that  could  he  subjpct  to 
Pennsylvania's  generu  RACT 
regulations  The  CommonvNeaJth  is 
under  no  stalutor\  obligation  to  adopt 
RAfTF  rules  tor  source  ctitegones  for 
which  EPA  has  not  issued  a  CTG  In 
fact.  (TTCis  do  not  exist  for  all  hut  onf' 
of  the  categories  to  which  the 
commenter  explif  itl\  refers 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC.  "  located  within  thosr 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  Il82(h)(2)|(:)| 
This  is  referred  to  as  the  non-CTCi  \'OC 
RACT  requirement.  Moreover.  EPA 


disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
categorv  R^CT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  'any  categor\-  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  ll82{b)(2)(A)]. 

The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
(  overed  b\  a  CTG  issued  after  November 
15.  1990  !l82(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  bv 
adoption  of  categon.'-specific  rules  or  bv 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTGs  to  simplif\'  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules  See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  FR  53761,  .September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  categor>  •"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  R\CT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
naUiral  gas/gas  processing  plants. 
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D.  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink.  EPA.  to  James  Salvaggio,  DEF. 
December  15.  1993)  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  R.\CJ 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  categon.'  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  N'0\  R.-\CT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  linp"  or    cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approximate 
ranges  bv  source  categor\'.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NO\  Emissions."  March  11, 
1994,  and  on  pp  8-9  states  that  the 
acceptable  threshold  ;s  Si 500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  ndtes 
that  EPA  later  objected  to  the  Si 500  per 
ton  methodology  as  "not  genericallv 
acceptable  to  EPA"  (letter  from  Thomas 
Maslanv.  EPA,  to  lames  Salvaggio.  DEP 
June  24,  19971  and  further  stated  in  a 
Federal  Register  notice  that  a  'dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  R.\CT"  [62  FR  43134. 
37-38  (1997)1 

PennFuture  comments  that  EPA  is 
proposing  to  approve  R.\CT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  bv 
PennsyH/ania  DEP  that  apply  this  Si  SOU 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  oi 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel) 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1 500  per  ton, 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT  The  Technical 
Support  Document  prepared  by  EPA  in 


support  of  its  March  23, 1998 

rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
iliKument.  "Guidance  Doc:ument  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  (lommonwealth's 
generic  regulation  and,  therefore,  had 
not  been  apprnv^d  bv  EPA   EPA  further 
notes  that  the  ,\dniinistrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  bv  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  lames  Salvaggio, 
DEP  to  David  Arnold,  EP,\.  September 
10.  19971  stating  that  DEPs  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectivt-ness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Vailev  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  H6  FR  4/(492|.  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthv,  Julv  14.  1994  and 
Krishnan  Ramamurthv  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma. 
Julv  15.  1994)  which  spoke  directly  to 
the  S1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initiallv  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  1 15  t(ms  per  year  (by  55%) 
at  a  cost  of  Si  355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced  The  DEP's' 
July  15.  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  automatic'  rejection  of  a 
control  technology  as  RACT  for  a 
source." 


In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACY  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration.  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT.  Best  Available 
Technology.  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa. Code 
127.207(l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
estabhshed  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415, 16-17  (August  13.  2001), 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
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approve  ERCs  unless  they  surpas.s  all 
such  limitations  in  addition  to  anv 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  R.AC'T  determination. 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-apprtn cd 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  R.'XCT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power-Newcastle.  EPA  should  compare 
RACT  proposals  to  applicable  acid  rain 
program  emission  limits  and  control 
strategies.  PennFuture  contends  that 
EPA  previously  disapproved  a  R.^CT 
proposal  for  the  Pennsvlvania  Power- 
Newcastle  plant  |62  FR  43959  (1997);  63 
FR  23668  (1998)]  and  that  EPA  did  so 
on  the  basis  that  the  acid  rain  program 
requires  more  stringent  emission  limits^ 
PennFuture  asserts  that  while  EPA  had 
originally  proposed  to  approve  this 
proposal,  an  analysis  of  comparable 
boilers  and.  especially,  a  comparison  to 
Phase  II  emission  limits  under  the  acid 
rain  program  led  EPA  to  conclude  that 
the  R^^CT  proposal  emission  limits  were 
too  lenient.  |62  FR  at  43961]  Therefore. 
PennFuture  contends  thaf  for  sources 
subject  to  the  acid  rain  program.  EPA 
should  consider  emissions  and  control 
strategies  for  compliance  with  acid  rain 
emission  limits  when  evaluating 
proposals  for  compliance  with  R.\CT. 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  N0\  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NO\ 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
t(K;hnology  (BACT).  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 


sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
under  the  R.-\CT  program   \Vhil(>  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  R,\CT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACTT. 

EPA  st.ited  in  the  final  disapproval  of 
the  NOx  R.ACT  determination  for  PPNC 
|63  FR  at  23669],  that  the  discussion 
concerning  a\erage  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EP.^s 
proposed  disapproval,  EPA  made  clear 
in  its  August  18.  1997  proposed 
disappro\al  of  Pi-nnsyKania  Powers'- 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18.  1997  proposed  disapproval 
that   'Wilhout  additional  knowledge  or 
information,  it  would  be  erronemi^  ami 
premature  to  conclude  that  the  limit-  in 
the  acid  rain  permit  are  R.^CT  '  Ib'^  VR 
at  43961),  EPA  clearlv  stated  in  tin-  liii,i; 
disapproval  for  PPNCi  that  it  did  nut  usr 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  an\ 
other  NO\  c:ontrol  program,  tu 
determine  PPNC  R.'\CT  approvabilitv 
|63  FR  at  23670)   Nor  has  EPA  int.>nded 
to  use  participation  in  N(l\  (ontroi 
programs  including  acid  rain,  in 
determining  R.'HCT  for  PPNC  or  an\ 
other  subjec:t  sources.  EPA  also  stated 
that  the  April  30.  1998,  PPNC 
disappro\'al  was  based  on  the  absence  uf 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  pormil 
limits, 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  bv  I'.MIEP 
to  establish  and  require  VXX^  and  NOx 
RACT  for  eight  ma)or  of  sources  located 
in  the  Pittsburgh  area  EPA  is  approv  ing 
these  R.ACT  SIP  submittals  because  the 
ACHD  and  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  ACHD 
and  PADEP  have  also  imposed  record- 
keeping, monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations. 


rV.  Administrative  Requirements 

A  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulator\'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energ\'  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This*action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
( ontain  any  unfunded  mandate  or 
-lunifu  antly  or  uniquely  affect  small 
ui  \  rrnments,  as  described  in  the 
1  ntundi'd  Mandates  Reform  Act  of  1995 
i'whlu  Law  104— 4)  This  rule  also  does 
I  hit  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
rehiii   ii-lii|  hitw  .I'll  the  Federal 
Go\(Tnim  nt  u,  1  iitdian  tribes,  or  on  the 
distribution  n!  p '\\erand 
responsibilities  he'ween  the  Federal 
Govemmeii!  .ina  Indi.iii  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999)  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  establi.shed  in  the 
('lean  Air  Act.  This  rule  also  is  not 
subjetrt  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks'  (62  FR  19885.  April  23.  1997),  ' 
bee  ause  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  approve 
state  choic  es.  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act,  In  this 
( (mtext.  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary'  consensus  standards  (VCS). 
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EPA  has  no  authority'  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology- 
Transfer  and  Advancement  Act  of  1995 
(15  use.  272  note)  do  not  apply  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reducti6n  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agencv 
management  or  personnel,  and  (3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  US  C  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  todav's  action  under  section 
801  because  this  is  a  rule  of  particiular 
applicability  establishing  source- 
specific  requirements  for  eight  named 
sources  , 

C  Petitions  fnr  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 1 . 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  eight  individual  gas  compressor 
stations  in  the  Pittsburgh  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  .Mr 
pollution  control,  Hydrocarbons, 


Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide,  (Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  Octobers,  2001. 
Thomas  C.  Voitaggio, 

Acting  Hcgional  Administrator.  Region  III 
40  CFR  part  52  is  amended  as  follows: 

PART  52— ( AMENDED] 

1   The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autherity:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52  2020  is  amended  by 
adding  paragraph  (c)(164)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 
•  ♦         •         •         « 

(c)  •    *    • 

(164)  Revisions  to  the  Pennsylvania 
RegulatiDns.  Chapter  129  pertaining  to 
VOC  and  NGx  RACT.  submitted  by  the 
F'ennsylvania  Department  of 
Environmental  Protection  on  August  1, 

1995.  Dpt;ember  H,  1995,  April  16.  1996, 
[uly  1.  1997.  July  2.  1997,  January  21. 
1997.  and  February  2,  1999. 

(i)  Incorporation  bv  reference. 

[A]  Letters  submitted  by  the 
Pennsvlvania  Department  of 
Environmental  Protectinn  dated  August 
1 .  1995.  December  8,  1995.  April  16, 

1996.  lulv  1.  1997.  luly  2,  1997,  lanuary 
21.  1997.  and  Ft-hruarv  2.  1999, 
transmitting  source-specific  RACT 
determinations. 

(B)  The  following  companies' 
Operating  Permits  (OP!  or  Enforcement 
Order  (EO) 

[1]  Consolidated  Natural  Gas 
Transmission  Corporation.  Beaver 
Station.  OP  04-000-490.  effective  lune 
23, 1995 

[2]  Consolidated  Natural  Gas 
Transmission  Corporation.  Oakford 
Station.  OP  65-000-837,  effective 
October  13.  1995 

(J)  C^unsolidated  Natural  Gas 
Transmission  (Corporation,  South 
Oakford  Station.  OP  65-000-840. 
effective  October  13.  1995 

(4)  (Consolidated  Natural  Gas 
Transmission  Corporation,  Tonkin 
Station.  (OP  65-000-634,  effective 
October  13,  1995 

(.5)  Consolidated  Natural  Gas 
Transmission  Corporation,  Jeannette 
Station,  OP  65-000-852,  effective 
October  13.  1995 

(6)  (Carnegie  Natural  Gas  Company, 
Creighton  Station,  EO  213,  effective  May 
14.  1996,  except  for  condition  2.7. 

( 7)  Texas  Eastern  Transmission 
Corporation,  Uniontown  Station,  OP 


26-000-413,  effective  December  20, 
1996. 

(8)  Consolidated  Natural  Gas 
Transmission  Corporation.  South  Bend 
Station,  OP  03-000-180,  effective 
December  2,  1998. 

(ii)  Additional  Materials — CHher 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(164)(i)(B)  of  this  section. 

[FR  Doc.  01-25582  Filed  lO-ll-Ol;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[MO  01 36-1 136a;  FRL-7078-8] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Control  of  Emissions  From 
HospttaVMedical/lnfectlous  Waste 
incinerators  (HMIWIs);  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  revision  to 
the  state  of  Missouri's  section  111(d) 
plan  for  controlling  emissions  from 
existing  hospital/medical/infectious 
vyaste  incinerators.  The  state  modified 
two  definitions  contained  in  its  111(d) 
plan  to  make  them  equivalent  to  the 
EPA  definitions.  Approval  of  the  revised 
state  plan  will  ensure  that  it  is 
consistent  with  the  Federal  regulations 
and  is  Federally  enforceable. 
DATES:  This  direct  final  rule  will  be 
effective  December  11.  2001  unless  EPA 
receives  adverse  conunents  by 
November  13.  2001.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
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SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we."  "us,"  or  "our"  is  used,  we  mean 
EPA. 

Information  regarding  tiiis  action  is 
presented  in  the  following  order 

What  are  the  regulatorv  requirements  for 
HMIWlsi" 

Why  is  this  action  nec:essary? 

What  changes  did  the  state  make  in  their 
111(d)  plan? 

What  action  are  we  taking  in  this 
document? 

What  Are  the  Regulatory  Requirements 
for  HNflWIs? 

Standards  and  guidelines  for  new  and 
existing  HMIWls  were  promulgated 
under  the  authority  of  sections  111  and 
129  of  the  Clean  Air  Act  on  September 
15.  1997  (62  FR  48374).  These  standards 
are  40  CFR  part  60,  subpart  Ec  for  new 
sources,  and  40  CFR  part  60.  subpart  Ce 
for  existing  sources. 

These  rules  apply  to  new  and  existing 
incinerators  used  by  hospitals  and 
health  care  facilities,  as  well  as  to 
incinerators  used  by  commercial  waste 
disposal  companies  to  burn  hospital 
waste  and/or  medical/ infectious  waste. 
Subpart  Ce  establishes  an  emission 
guideline  (EG)  which  applies  to  existing 
HMIWls  that  commenced  construction 
on  or  before  June  20.  1996. 

The  subpart  Ce  EG  is  not  a  direct 
Federal  regulation  but  is  a  "guideline" 
for  states  to  use  in  regulating  existing 
HMIWls.  The  EG  requires  states  to 
submit  for  EPA  approval  a  section 
1 1 1(d)  state  plan  containing  air 
emission  regulations  and  compliance 
schedules  for  existing  HMIWls 

Why  Is  This  Action  Necessary? 

We  originally  approved  the  state's 
HMIWI  lll(d)'plan  in  40  CFR  pari  62 
on  August  19.  1999  (64  FR  45187).  Upon 
implementation  of  the  plan,  the  state 
determined  two  definitions  in  rule  10 
CSR  10-6.200,  Hospital.  Medical, 
Infectious  Waste  Incinerators  (which  is 
part  of  the  111(d)  plan)  were 
incomplete,  and  needed  to  be  revised 
for  clarification  and  to  be  Consistent 
with  the  EPA  definitions. 

What  Changes  Did  the  State  Make  in 
Their  111 (d)  Plan? 

Subsequently,  in  this  rule,  in 
subsection  (2)(E).  the  term  "co-fired 
combustor"  was  amended  The 
additional  language  addresses  what  is 
considered  other  waste  for  purposes  of 
calculating  the  percentage  of  hospital 
and  medical/infectious  waste 
combusted  of  the  total  of  all  wastes 
combusted  in  a  co-fired  combustor. 
Other  waste  for  purposes  of  the 
definition  includes  pathological. 


chemotherapeutic.  and  low-level 
radioactive  waste.  This  amendmRnt  can 
affect  applicabilitv  as  companies 
calculate  the  percentage  of  other  waste 
being  incinerated  This  definition  is 
now  consistent  with  the  EP.'\  definition 
at  40  CFR  62.14490 

In  subsection  (2)(T)  of  the  same  rule. 
the  term  "medical/infectious  waste" 
was  amended.  The  additional  language 
helps  to  clarify'  what  the  term    medical 
infectious  waste"  means  by  listing 
specific  excluded  wastes  These 
excluded  wastes  include  such  thmgs  as 
hazardous  waste,  household  wastf'.  and 
domestic  sewage  materials  This 
additional  language  can  also  affect 
applicability  when  calculatmg  the 
percentage  of  waste  incinerated  This 
definition  is  now  consistent  with  the 
EPA  definitionat  40CFR62  14490 

What  Action  Are  We  Taking  in  This 
Document? 

Since  the  additional  language  serves 
to  clarify  the  meaning  of  the  respective 
terms  and  these  definitions  are  now- 
equivalent  to  the  EPA  definitions  we 
are  approving  these  revisions  t'l  the 
state's  HMIWI  11 1(d)  plan 

Administrative  Requirements 

L'nder  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action'  and 
therefore  is  not  subjec:!  tu  rp\iew  bv  the 
Office  of  Management  and  Budget   For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1 ,32 1 1 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  SuppK 
Distribution,  or  Use"  (66  FR  28355,  Mav 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  impnsfd  h\ 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulaton  Flexibility 
Act  (5  I!  S.C.  601  et  seq  )  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beynnd 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Ad  of  !M95 
(Public  Law  104-4) 

This  rule  also  does  not  ha\e  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  ime  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  (Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 


as  specified  by  Executive  Order  13175 
(h.S  FR  67249.  November  9.  2000).  This 
at  tion  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
nn  the  relationship  between  the  national 
guvernnienl  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.August  10,  1999)  This  action  merely 
approves  a  state  plan  implementing  a 
Federal  standard,  and  does  not  alter  the 
r^'lationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  nile  aNo  i^  not 
subject  to  Executive  ()r(i>r  ;  ^l^4- 
"Protectinn  of  rhildn  n  from 
Environmental  ii«'.iJtli  Risks  and  Safety 
Risks"  (62  FK  IMHH^,,  April  23,  1997). 
because  it  is  nut  economically 
significant. 

In  reviewing  state  plan  submissions, 
EPA  s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  .^ct.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  state  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EP.^.  when  it  re\  ihws  a  state  plan 
submission,  to  use  \'CS  in  place  of  a 
state  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Tran'^ft'r  and  .advancement  Act  of  1995 
(15  I    s  (     .  ~j  note)  do  not  apply  This 
nile  d  >»  ^  iKt  impose  an  information 
rollw  tion  J)uitien  under  the  provisions 
of  thn  Paperwork  Reduction  Act  of  1995 
44  U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act.  5 
use.  801  et  spq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  We  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
Creneral  of  the  United  States  prior  to 
puhl  nation  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  ()0  (i.H-,  ^  rtfter  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U^.C. 
804(2). 

I  'nder  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
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States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 1 . 
2001  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307[b)(2),) 

List  of  Subiects  40  CFR  Part  62 

Environmental  prote<;;tion.  Air 
pollution  control.  Hospital  medical 
infectious  waste  incinerators. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated   September  27,  2001 
Williain  W.  Rice,  | 

Acting  Regional  Administrator.  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  62— [AMENDED] 


I 


1.  The  authority  citation  for  part  62 
continues  to  read  as  follows 

Authority:  42  V  S  f ;  7401  et  seq. 
Subpart  AA— Missouri  I 

2.  Section  62.6358  is  amended  by 
adding  paragraph  (d)  to  read  as  follows 

§  62.635S    ktontWcation  of  plan. 


(d)  .\mended  plan  for  the  control  of 
air  emissions  from  Hospital/ Medical 
Infectious  Waste  Incinerators  submitted 
by  the  Missouri  Department  of  Natural 
Resources  on  July  13.  2001  The 
effective  date  of  the  amended  plan  is 
December  11.  2001 

IFR  DcK    01-2.5.58.3  Filed  10-11-01;  8.45  din, 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  010502110-1110-01;  I.D. 
092601 B] 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Actions 
for  the  Recreational  and  Commercial 
Salmon  Seasons  from  the  U.S.-Canada 
Border  to  Cape  Faicon,  Oregon 

AGENCY:  .National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Atmospherir  .^dmlnlstratlon  (NOAA), 
('.nmmcrrp 

ACTION:  Inseason  adiustments  to  the 
2001  annual  management  measures  for 
the  ocean  salmon  fishery:  request  for 
comments. 


SUMMARY:  ^4MFS  announces  inseason 
actions  for  the  ocean  salmon  fishery.  A 
total  of  20.000  marked  coho  were 
transferred  from  the  overall  marked 
coho  quota  for  the  ( ommercial  fishery 
area  from  Queets  River.  WA  to  Cape 
Falcon.  OR  to  the  overall  coho  quota  for 
the  recreational  fishery  area  from 
Leadbetter  Pt  .  WA  to  Cape  Falcon.  OR 
(Columbia  River  Area),  effective  August 
22.  2001   The  recreational  fishery  area 
from  Queets  River  to  Leadbetter  Pt.,  WA 
opened  7  davs  per  week  effective 
Friday.  September  7,  2001   Open 
periods  and  limited  retention 
regulations  for  the  commercial  fishery 
from  Queets  River.  WA  to  Cape  Falcon. 
OR  were  modified  and  the  fishery 
reopened  Friday,  August  31  to  continue 
through  the  earhest  of  September  30  or 
the  attainment  of  the  overall  chinook 
quota  of  7.600  chinook  or  a  53,700 
overall  marked  coho  quota.  The  sub- 
areas  opened  for  recreational  salmon 
fishing  in  the  Columbia  River  Area  were 
modified  to  include  the  sub-area  from 
Leadbetter  Pt  .  WA  to  Klipsan  Beach, 
WA  I46'28'12"  N   lat  )  effective  Friday, 
September  7,  2001   These  actions  are 
necessarv  to  conform  to  the  2001  annual 
management  measures 
DATES:  The  transfer  of  marked  coho  to 
the  Columbia  River  Area  recreational 
fisherv'  was  effeciive  1600  hours  local 
time  (It)  August  22.  2001.  until  2400 
hours  It  September  30.  2001.  or  the 
attainment  of  the  overall  coho  quota. 
The  inseason  adjustment  from  Queets 
River  to  Leadbetter  Pt..  WA  was 
effective  0001  hours  It.  September  7. 
2001.  until  2400  hours  It.  September 
30.  2001 ,  or  the  attainment  of  the 
marked  roho  subarea  quota  The 
inseason  adjustment  from  Queets  River, 


WA  to  Cape  Falcon,  OR  was  effective 
0001  hours  l.t.  August  31.  2001,  until 
2400  hours  l.t.  September  30,  2001,  or 
the  attainment  of  the  overall  chinook 
quota  or  the  overall  marked  coho  quota. 
The  inseason  adjustment  for  the 
Columbia  River  Area  recreational 
fishery  was  effective  0001  hours  l.t. 
September  7,  2001,  until  2400  hours  l.t. 
September  30,  2001,  or  the  attainment  of 
the  overall  subarea  quota  of  coho. 
Comments  will  be  accepted  through 
October  29.  2001. 

ADDRESSES:  Comments  on  this  action 
may  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
Way  N.E.,  Bldg.  1,  Seattle,  WA  98115- 
0070;  fax  206-526-6376;  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  fax  562-980-^018.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  Information  relevant  to 
this  document  is  available  for  public 
review  during  business  hours  at  the 
Office  of  the  Regional  Administrator, 
Northwest  Region,  NMFS. 

FOR  FURTHER  INFORMATION  COffTACT: 

Christopher  Wright,  206-526-6140, 
Northwest  Region.  NMFS,  NOAA. 

SUPPLEMENTARY  INFORMATION: 

Transfer  of  Marked  Coho  to  the 
Columbia  River  Area  Recreational 
Fishery 

On  August  22,  2001,  the  Northwest 
Regional  Administrator,  NMFS 
(Regional  Administrator),  transferred 
20,000  coho  from  the  overall  marked 
coho  quota  for  the  commercial  fishery 
area  from  Queets  River,  WA  to  Cape 
Falcon,  OR  to  the  marked  coho  sub- 
quota  in  the  recreational  fishery  subarea 
from  Leadbetter  Pt.,  WA  to  Cape  Falcon. 
OR  (Columbia  River  Area),  hence 
making  the  overall  sub-quota  122.500 
coho.  Modification  of  quotas  is 
authorized  by  regulations  at  50  CFR 
660.409  (b)(l)(i). 

In  the  2001  annual  management 
measures  for  ocean  salmon  fisheries  (66 
FR  23185.  May  8.  2001).  NMFS 
announced  that  the  recreational  fishery 
from  Leadbetter  Pt..  WA  to  Cape  Falcon, 
OR  would  open  July  1  through  the 
earlier  of  September  3,  or  the  attainment 
of  the  subarea  sub-quota  of  102,500 
coho.  NMFS  also  announced  an  opening 
for  the  commercial  fishery  for  Queets 
River.  WA  to  Cape  Falcon,  OR  that 
would  extend  through  the  earliest  of 
September  30,  or  the  attainment  of  the 
overall  chinook  quota  or  a  63.000 
marked  coho  guideline. 
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The  Regional  Administrator  consulted 
with  representatives  of  the  Pacific 
Fishery  Management  Council  (Council). 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call  on  August 
22.  2001.  The  chinook/coho  catch  rates 
and  effort  data  indicated  that  the 
availability  of  marked  coho  was 
increasing  in  the  area  while  the 
availability  of  chinook  was  decreasing. 
In  addition,  the  marked  coho  subarea 
sub-quota  of  102,500  marked  coho  in 
the  recreational  fisherv  was  projected  to 
be  reac;hed  before  the  Labor  Dav 
weekend.  The  WDFW  and  C3DFW 
therefore  recommended,  and  the 
Regional  Administrator  concurred,  that 
20.000  marked  coho  be  transferred  from 
the  overall  marked  cohn  quota  for  the 
commercial  fisber\  to  the  marked  coho 
sub-quota  for  the  recreational  fisherw 
This  transfer  provided  the  necessarv 
buffer  to  allow  the  recreational  fisher\' 
to  continue  without  closing  the  area  or 
modifying  the  season  structure.  The 
commercial  fishery  was  unaffected  bv 
the  transfer  because  information  related 
to  catch  to  date,  the  chinook  and  coho 
catch  rates,  and  effort  data  indi(  ated 
that  it  would  be  unable  to  catch  its  full 
quota.  All  other  restrictions  that  applv 
to  this  fishery  remain  in  effect  as 
announced  in  the  2001  annual 
management  measures  and  subsequent 
inseason  ac  tions 

Inseason  Adjustment  From  Queets 
River  to  Leadbetter  Pt..  WA 

The  Regional  Administrator  modified 
the  open  period  for  the  recreational 
fishery  from  Queets  River  to  Leadbetter 
Pt..  WA  to  be  open  7  davs  per  week 
effective  Friday,  September  7,  2001. 
Modification  of  recreational  fishing  da\s 
per  calendar  week  is  authorized  bv 
regulations  at  50  CFR  660  409  {b)(  1  )(iii) 

In  the  2001  annual  management 
measures  for  ocean  salmtm  fisheries  (66 
FR  2.1185.  May  8.  2001).  NMF.S 
announced  that  the  recreational  fisherv 
from  Queets  River  to  Leadbetter  Pt  .  WW 
would  open  luly  1  through  the  earlier  of 
.September  30  or  the  attainment  of  the 
83.250  coho  subarea  quota,  with  the 
weekly  open  period  running  Sundav 
through  Thursday. 

The  annual  management  measures 
included  wtvkly  closures  on  Frida\s 
and  Saturdavs  with  the  intention  of 
pnniding  har\est  opportunity  as  long  as 
possible  into  the  month  of  September 
On  August  27.  2001,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Council.  WDFW. 
and  ODFW  by  conference  call 
Information  related  to  catch  to  dato.  the 
chinook  and  coho  catch  rates,  and  effort 


data  indicated  that  it  was  unlikely  that 

either  quota  would  be  reached  prior  to 
the  September  30  closing  date  .As  a 
result,  the  WTJFW  and  ODP'W 
recommended,  and  the  Rcgioiiai 
Administrator  concurred,  that  thf  open 
period  be  modified  for  the  recreational 
fishery-  from  Queets  River  to  Lead!)t'tt('r 
Pt  .  WA  to  open  7  davs  per  week. 
effective  Friday.  September  7   2001    ,\ll 
other  restrictions  that  apply  tcj  this 
fisher)'  remain  in  effect  as  announced  in 
the  2001  annual  management  measures 
and  subsequent  inseason  actums, 

Inseason  Adjustment  From  Queets 
River,  WA  to  Cape  Falcon.  OR 

Tht'  Regional  .Adnuni'-tratnr  modified 
the  open  period  and  linutcii  retention 
regulations  for  the  c  onimert  la!  fisherx 
from  Queets  River,  WA  to  Cape  Fal(  on. 
OR  The  fishery  reopened  Fridav. 
.•\ugust  :U  and  will  <  ontinue  through 
the  earliest  of  September  30  or  the 
attainment  of  the  overall  chinook  quota 
of  7.600  chinook  or  the  53.700  overall 
marked  coho  quota,  with  the  limited 
retention  regulatums  suspended  until 
further  notice.  The  preseason  guidelines 
for  the  fishery  fif  6.000  chinook  and 
63,000  nicirked  (  oho  were  modified  bv 
earlier  inseason  transfers  and/cir 
allocation  adjustments  (see  following 
text)  Modification  of  fishing  seasons  is 
authorized  bv  regulations  at  50  CFR 
660.409(b)(l){i).  Modification  of  the 
species  that  may  be  caught  and  landed 
during  specific  seasons  and  the 
establishment  or  modifii  ation  of  limited 
retention  regulations  is  authorized  bv 
regulations  at  50  CFR  hhO  404  (b)(1)('ii). 

In  the  2001  annual  management 
measures  for  ocean  salmon  fisheries  (66 
FR  23185,  Mav  8,  2001 ;  NMFS 
announced  that  the  (  ommert  iai  fisherv 
for  all  salmon  in  the  area  from  Queets 
River.  W.A  to  Cape  Falcon.  OR  would 
open  the  earlier  of  the  dav  following 
closure  of  the  L'.S. -Canada  Border  to 
Leadbetter  Pt.  WA   [ulv  troll  fisher>'  or 
July  28,  but  not  before  lulv  20,  through 
the  earliest  of  September  3(1  or  the 
attainment  of  the  o\er,ill  i  limook  quota 
(preseason  6.000-chinook  guideline)  or  a 
63.000  marked  coho  guideline.  The 
fishery  was  scheduled  to  run 
(  ontinuoush  until  75  percent  of  either 
guideline  was  t:aughl.  it  would  then 
revert  to  a  cycle  of  4  days  open/3  days 
closed.  NMFS  would  then  institute  or 
adjust  inseason  trip  limits,  gear 
restrictions,  and  guidelines. 

The  CS. -Canada  Borcier  to  Leadbetter 
Pt..  WA  July  troll  fisherv  closed  on  July 
9.  2001,  at  2359  hours  rt.(66  FR  38573. 
luly  25,  2001)   Therefore,  the 
commercial  fisher\  for  all  salmon  from 
Queets  River.  WA  to  Cape  Falcon   OR 
started  julv  20.  2001. 


Because  of  a  higher  than  expected 
chinook/coho  catch  ratio,  the 
commercial  fishen,-  from  Queets  River. 
WA  to  Cape  Falcon,  OR  began  July  20 
under  a  cycle  of  4  days  open/3  days 
closed,  and  a  limit  of  65  chinook  per 
open  period  per  boat  {66  FR  45634, 
August  29,  2001),  The  modifications  to 
the  season  were  adopted  to  avoid 
closing  the  fishery-  early  due  to 
premature  achievement  of  the  chinook 
quota,  thus  precluding  the  opportunity 
to  catch  available  marked  hatchery  coho 
salmon. 

Evaluation  of  the  catch  rales  during 
the  first  open  period  indicated  that  no 
further  season  modifications  were 
necessar>'  for  the  second  4-day  opening 
(July  27-30). 

Because  the  availability  of  coho 
salmon  was  increasing,  the  next  opening 
was  lengthened  to  10  days,  reopening 
August  3  and  closing  at  midnight  on 
August  12,  with  a  limit  of  100  chinook 
for  the  open  period  per  boat  (66  FR 
46403,  September  5.  2001). 

The  Regional  Administrator  reopened 
the  commercial  fisherv  from  Queets 
River,  WA  to  Cape  Falcon,  OR  for  1 1 
days,  starting  August  17  and  closing  at 
midnight  on  August  27.  with  a  limit  of 
150  chinook  for  this  open  period  per 
boat  (66  FR  49322.  September  27,  2001). 
The  chinook/coho  catch  rates  and  effort 
data  indicated  that  the  availability  of 
coho  was  increasing  in  the  area  while 
the  availability  of  chinook  was 
decreasing. 

On  August  29,  after  the  fourth  open 
period,  the  Regional  Administrator 
consiiit'i  with  representatives  of  the 
C>ouncil,  WDFW,  and  ODRV  by 
conference  call.  Information  related  to 
catch  to  date,  the  chinook  and  coho 
catch  rates,  and  effort  data  indicated 
that  it  was  unlikely  that  either  quota 
would  be  reached  prior  to  the 
September  30  closing  date.  The  WDFW 
and  ODFW  recommended,  and  the 
Regional  Administrator  concurred,  that 
the  season  reopen  Friday.  August  31 
and  continue  through  the  earliest  of 
September  30  or  the  attainment  of  the 
overall  chinook  quota  of  7.600  chinook 
or  the  53,700  marked  coho  quota.  All 
other  restrictions  that  apply  to  this 
fisher\'  remain  in  effect  as  announced  in 
the  2001  annual  management  measures 
and  subsequent  inseason  actions. 

Inseason  .Adiustmenl  tor  thi'  (  ilunitna 
River  Area  Recreational  Kisher) 

The  Regional  Administrator  modified 
the  sub-areas  opened  for  the  recreational 
salmon  fishing  area  from  Leadbetter  Pt.. 
WA  to  Cape  Falcon,  OR  (Columbia  River 
Area)  to  include  the  sub-area  from 
Leadbetter  Pt.  to  Klipsan  Beach,  WA 
(46''28'12''  N,  lat,)  effective  Fridav. 
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September  7.  2001,  Modification  of 
boundaries  and  establishment  of  r  Inscd 
areas  are  authorized  bv  regulations  <it  50 
CFR  660.409  (b){l)(v)/ 

In  the  2001  annual  management 
measures  for  ocean  salmon  fisheries  (66 
FR  23185.  Mav  8.  2001).  NMFS 
announced  that  the  recreational  fishery 
for  the  Columbia  River  Area  would  open 
September  4  through  the  earlier  of 
September  30  or  the  attainment  of  the 
overall  subarea  quota  of  11 2.500  coho 
(10.000  set-aside j.  with  onlv  the  area 
from  Tillamook  Head.  (3R  to  the  North 
Head  Lighthouse.  WA  (46^18'00"  \. 
Lat.)  open  to  fishing  (Note:  The  first 
inseason  action  describeti  in  this 
document  that  transferred  20,000 
marked  coho  to  the  Columbia  River 
Area  effectively  makes  the  overall 
subarea  quota  132.500  marked  coho). 

The  primar\'  purpose  of  onlv  having 
the  area  off  the  mf)Uth  of  the  Columbia 
River  open,  with  the  art^as  to  the  north 
and  south  closed  during  this  late  season, 
was  to  limit  impacts  tf)  (Jreg(.in  coastal 
natural  coho  and  target  hatcherv  coho 
that  usually  stage  in  this  location  heforf 
migrating  to  their  hatchery  of  origin  in 
the  lower  Columbia  River.  In  addition, 
the  states  planned  on  evaluating  their 
assumptions  about  stock  composition  in 
the  area  bv  sampling  the  catch.  During 
preseason  planning,  the  area  to  the 
north  of  the  North  Head  Lighthouse, 
VVA  was  closed  to  minimize 
complications  related  to  the  ratch 
sampling  program. 

On  September  5,  the  Regumal 
Administrator  consulted  with 
representatives  of  the  Council,  VVDFW. 
and  ODFW  b\'  conf»'renc e  tall  Thf 


WDFW  indicated  that  opening  the 
additional  area  at  the  northern  end  of 
the  C:olumbia  River  Area  would  not 
interfere  with  data  collection  efforts 
and,  given  the  expected  catch  rates, 
would  not  likely  increase  c;atches  to  the 
degree  that  quotas  for  chinook  and  coho 
would  be  met  earlv  The  WDFW 
recommended,  and  the  Regional 
Administrator  concurred,  that  the  area 
from  Leadbetter  Pt..  WA  to  Klipsan 
Beach,  WA  (46°28'12"  N.  lat.)  be  added 
to  the  areas  open  to  fishing,  and  that  it 
be  effective  Friday.  September  7,  2001, 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  catch  and  effort 
projections,  supported  the  above 
inseason  actions  recommended  b\  the 
states.  The  states  manage  the  fisheries  in 
state  waters  adjacent  to  the  areas  of  the 
exclusive  economic  zone  in  accordance 
with  these  Federal  actions.  As  provided 
bv  the  inseason  notice  procedures  of  50 
CFR  660.41 1.  actual  notice  to  fishers  of 
the  above  described  actions  were  given 
prior  to  the  effective  dates  by  telephone 
hotline  number  206-526-6667  and  800- 
662-9825.  and  bv  L'.S  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz. 

Classification 

The  Assistant  .\(iniinistrator  for 
Fisheries.  NOAA.  finds  that  good  cause 
e.xists  for  issuing  this  notifieation 
without  affording  a  prior  opportunity 
for  public  comment  under  5  U.S.C.  553 
(b)(3)(B).  Such  notification  is 
impracticable  and  contrary  to  the  public 
interest.  As  previously  noted,  actual 


notice  of  these  actions  was  provided  to 
fishermen  through  telephone  hotline 
and  radio  notification.  Notice  and  the 
opportunity  for  public  comment  is 
impracticable  because  NMFS.  in  concert 
with  the  state  agencies,  needs  to  take 
immediate  action  after  collecting  the 
fishery  catch  and  effort  data  in  order  to 
comply  with  the  requirements  of  the 
annual  management  measures  for  ocean 
salmon  fisheries  (66  FR  23185.  May  8. 
2001)  and  the  West  Coast  Salmon  Plan. 
Moreo\'er.  such  prior  notice  and  the 
opportunity  for  public  comment  is 
contrary  to  the  public  interest  because  it 
does  not  allow  commercial  and 
recreational  fishermen  appropriately 
controlled  access  to  the  available  fish  at 
the  time  they  are  available.  The  30-day 
delay  in  effectiveness  required  under 
use.  553(d)is  also  hereby  waived  as 
the  inseason  actions  described  in  this 
document  either  increase  quotas  or 
fishing  times,  or  open  areas  previously 
closed  to  fishing,  and  thus  relieve 
restrictions. 

These  actions  do  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

These  actions  are  authorized  bv  50 
CFR  660.409  and  660,411  and  are 
exempt  from  review  under  Executive 
Order  12866. 

-Authority;  It)  V.S.L.  1801  » 7  !-t'q. 
Diiled:  October  9,  2001. 
Bruce  C.  Morehead, 

.\t  tina  Dirt'rtor.  Olliif  nfSustdinahIp 
FishiTifs,  Xational  Marine  Fi'^hcni's  Sen  ire. 
!FR  Do(  ,  01-25722  FiU-d  lO-U-Ol.  8:45  .inil 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 

[Docket  No.  PRM-50-73] 

Robert  H.  Leyse;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated 
September  4.  2001.  which  was  filed 
with  the  Commission  by  Robert  H 
Leyse.  The  petition  was  docketed  bv  the 
NRC  on  September  4.  2001.  and  has 
been  assigned  Docket  No.  PRM-.S0-73. 
The  petitioner  requests  that  the  NRC 
amend  its  regulations  on  the  acceptance 
criteria  for  emergency  core  cooling 
systems  for  light-water  nuclear  power 
reactors  to  address  the  impact  of  crud 
on  cooling  capability  during  a  fast- 
moving,  large-break,  loss-of-coolant 
accident  (LOCA). 

DATES:  Submit  comments  by  December 
26.  2001.  Comments  received  afier  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary'  of  the  Commission.  U.S. 
Nuclear  Regulaton'  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff. 
Deliver  comments  to;  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7;30 
a.m.  and  4;15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 


website  at  bttpi/Zruleforiini  llnl.gov. 
This  site  pro\-ides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function  For  information  about  the 
interactive  rulemaking  wpbsite.  contact 
Ms.  Carol  Gallagher,  301-4].S-"i905  (e- 
mail:  cag@nrc.gov). 

The  petition  and  copies  oi  i  i)ninH'iit>- 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room. 11555  Rockville  Pike,  Publir  File 
Area  ()1F21.  Rockville.  .Maryland. 
Copies  of  comments  received  are  also 
available  through  the  NRC's 
Agencywide  Documents  .Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NR(,'s 
public  documents  These  documents 
may  be  accessed  through  the  NRC  s 
Public  Electronic  Reading  Room  on  the 
Internet  at  http:/  /u-wm-  nn  gov  -  XRC/ 
ADAMS/mdpx.btml  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS  contact  the  NRC 
Public  Document  Room  (PDR)  Rpfcr^'nce 
staff  at  1-800-397-4209.  301-415- 
4737or  by  e-mai!  to  pdmnri-  gov 
FOR  FURTHER  INFORMATION  CONTACT; 
Michael  T.  Lesar.  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Ser\ices.  Office  of 
Administration.  U  .S  Nuclear  Regulaton 
Commission,  Washington.  DC  20555- 
0001.  Telephone;  301^15-7163  or  Toll 
Free:  800-3R8-5642 
SUPPLEMENTARY  INFORMATION: 

The  Petitioners  Request 

The  petitioner  requests  th.it  the  NRC 
amend  §50, 4fi(a)(l)!i)  and  .Appiendix  k 
to  Part  50  to  address  thf  impact  of  crud 
on  cooling  capability  during  a  fast- 
moving  (large-break),  LOCA. 

Background 

The  petitioner  states  that  §  50  4b  and 
Appendix  K  to  part  50  do  not  address 
the  impact  of  crud  on  coolabilitv  during 
a  fast-moving  (large-break)  LOCA  The 
petitioner  states  that  a  certain  licensed 
power  reactor  has  operated  with 
unusually  heavy  crud  deposits  on  man\ 
of  the  fuel  pins.  These  crud  deposits 
were  identified  and  partially  classified 
during  a  refueling  outage.  The  petitioner 
states  that  if  a  fast-moving  (large-break) 
LOCA  had  occurred  before  the 
shutdown  for  refueling,  extensive 
blockage  of  the  flow  channels  within  the 
fuel  bundles  would  have  deyeioped 


The  petitioner  further  states  that,  during 
blowdown.  the  redistribution  of  crud 
into  any  or  all  of  the  several  restricted 
channels  would  result  in  the  substantial 
flow  blockage.  The  petitioner  states  that 
these  restricted  flow  channels  include  at 
least  the  following  items  within  the  fuel 
bund  If"-  tho  -spacer  grids,  the  mixing 
x.iiicsat',   I).  ;  ;o  spacer  grids,  and  the 
r  '^i   :i-     !  'iii      :,.  -i  and  burst  fuel 

l.iiidm^  Till  p''ntioner  states  that  the 
(onsequent  degradation  of  coolabilitv 
\%i  uiii  h.i\<  r>  •-lilted  in  a  rapid 

I'  ii  r;   I  ,t;   i,    !  defense  in  depth.  Under 
these  conditions,  the  unusually  hea\'y 
crud  deposits  on  the  fuel  pins  would 
have  threatened  the  integrity  of  all  of 
the  barriers  that  in  total  comprise 
defense  in  depth. 

The  petitioner  believes  that  it  could 
be  argued  that  significant  crud  deposits 
would  lead  to  an  extensive  amount  of 
fuel  failure  during  operation  at  |full| 
power  The  petitioner  believes  that  the 
aaaount  of  failed  fuel  would  then  lead 
to  a  diH  i-pin  In  sh\it  down  the  reactor 
as  tti>'  iiurnt:ir\  nt  radioactive  material 
m  thi  rtd  t,ir  ;       in'  i>  iched  the  limits 
til, it  ,irv  .ili    WMJ  l)\  ilu'  Technical 
"^( uH  i)n  ,i!  I  !i^  .^cco^ding  to  the 
pi'titioner,  operating  experience  reveals 
that  It  is  possible  to  operate  a  light- 
water  reactor  within  the  applicable 
Technical  Specifications  even  though 
unusually  heavy  crud  deposits  are 
present  on  the  fuel  pins. 

The  Petitioner's  Cone  lusions 

rhi  jietitioner  believes  that  the 
(li  !i(  uncies  in  Part  50  must  be  corrected 
to  retain  defense  in  depth.  Accordingly. 
plemi^nt'-  in  §  50.46  concerning 
■    in[  ,iri--   lis  to  applicable  experimental 
data  must  bf  revised  to  include  the 
impact  of  crud  on  deposits  on  fuel  pins. 

Also,  the  following  paragraphs  in 
Appendix  K  to  part  50.  should  be 
revised  to  include  the  impact  of  crud 
deposits  on  fuel  pins; 
I  R      Swt'lling  and  Rupture  of  the 

(Lidding  and  Fuel  Rod  Thermal 

ParaniPtiTs; 
1  C"  2     Fri(  tion.il  Pressure  Drops; 
1  (.  4     f  ritii  ,il  fleat  Flux; 
!  (    '>     F''-!  (  H!  Heat  Transfer 

Corrt'idtitnis; 
I.C.7    Core  Flow  Distribution  During 

Blowdown; 
i  113     Calculation  of  Hi  tl.  h1  Rate  for 

Pressurized  Water  Reactors; 
ins     Convectivc  Heat  Transfer 

Coeffici»'ni>  t  ir  Boiling  Water 
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Reactor  Fuel  Rods  Under  Spray 
Cooling;  and 

ID  7     The  Boiling-Water  Reactor 

Channel  Box  Under  Spray  Cooling 

II.  la     The  documentation  requirements 
in  this  paragraph  should  include  a 
description  of  each  evaluation 
model  used  for  estimation  of  the 
effects  of  crud  deposits  on  fuel  pins. 

Dated  at  Rockville.  Maryland,  this  5th  day 

of  Ortnber,  2001 

For  the  Nu<  l»Mr  Reguldtor\  Cummission. 
Annette  L.  Vietti-Cook. 

Secrptan'  of  the  Commission. 

iFR  Dor  01-25672  Filfd  lO-U-Ul.  .•i.45  am] 

BILUNG  C006  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-154-AO] 

RIN2120-AA64  I 

Airworthir>ess  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation         | 

Administration.  DOT 

ACTK)N:  .Notice  of  proposed  rulemaking 

(NTRM). 

SUMMARY:  This  document  propose-;  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  AJ/iO  and  A340 
series  airplanes  This  proposal  would 
require  repetitive  inspections  for  foreign 
objects  between  the  slider  and  the  girt 
bar  attachment  fittings  of  the  emergency 
escape  slides,  and  corrective  actions,  if 
necessarv  This  proposal  also  would 
eventually  require  a  one-time  inspection 
to  determine  whether  the  release 
mechanism  of  the  emergencv  escape 
slides  and  girt  bar  attachment  fittings 
are  adjusted  correctly,  which  would 
terminate  the  repetitive  inspections  for 
foreign  objects  between  the  slider  and 
the  girt  bar  attachment  fittings;  a  one- 
time test  to  ensure  that  the  girt  bar 
extends  through  the  sliders  correctly; 
and  corrective  action,  if  necessary  This 
action  is  necessary  to  prevent  failure  of 
an  emergency  escape  slide,  which  could 
delay  evacuation  in  an  emergency  and 
result  in  injury  to  passengers  or  crew 
This  action  is  intended  to  address  the 
identified  unsafe  condition 
DATES:  Comments  must  be  received  by 
November  13.  2001. 

ADDRESSES:  ' 

Submit  comments  in  triplicate  to  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  ANM- 


114.  Attention;  Rules  Docket  No.  2001- 
NM-154-AD.  1601  Lind  Avenue,  S\V., 
Renton.  Washington  g80.=>5-4056. 
Comments  mav  be  inspected  at  this 
location  between  M;()0  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidavs.  (Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
f>)mments  may  also  be  sent  via  the 
Internet  using  the  following  address:  .9- 
anm-nprwcommpnPQ,faa.gov.  Comments 
sent  via  fax  or  the  internet  must  contain 
"Docket  No.  20()1-NM-154-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
.Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  .Aerospac  t!  Engineer. 
International  Branch.  ANM-116.  FAA, 
Transport  .Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
980.55-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  ma\  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  (.ommunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format 

•  Organize  (  omments  issue-by-issue. 
For  example.  disi;uss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  2001-NM-154-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-154-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A330  and  A340  series  airplanes. 
The  DGAC  advises  that,  during  escape 
slide  deployment  tests  on  a  Model  A330 
series  airplane,  the  girt  bar  of  the 
emergency  escape  slide  became 
detached  from  the  airplane  when  the 
escape  slide  was  deployed.  Such 
detachment  of  the  girt  bar  has  been 
attributed  to  various  factors,  including  a 
foreign  object  between  the  slider  and 
girt  bar  attachment  fitting,  incorrect 
adjustment  of  the  escape  slide  release 
mechanism,  and  incorrect  installation  of 
both  girt  bar  attachment  fittings.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  an  emergency  escape  slide, 
which  could  delay  evacuation  in  an 
emergency  and  result  in  injury  to 
passengers  or  crew. 

The  girt  bar  installation  on  certain 
Model  A340  series  airplanes  is  identical 
to  that  on  the  affected  Model  A330 
series  airplanes.  Therefore,  those  Model 
A340  series  airplanes  may  be  subject  to 
the  same  unsafe  condition  revealed  on 
the  Model  A330  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A330-52-3064  and  A34O-52-4076,  both 
dated  April  4,  2001.  Those  service 
bulletins  describe  procedures  for  the 
following: 

•  Repetitive  visual  inspections  for 
foreign  objects  between  the  slider  and 
the  girt  bar  attachment  fittings  of  the 
emergency  escape  slides,  removal  of  any 
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foreign  object,  and  determination  that 
the  girt  bar  attachment  fittings  are  clean. 

•  A  one-time  inspection  to  determine 
whether  the  release  mechanism  of  the 
emergency  escape  slides  and  girt  bar 
attachment  fittings  are  adjusted 
correctly,  which  eliminates  the  need  for 
the  repetiti\e  inspections  for  foreign 
objects  between  the  slider  and  the  girt 
bar  attachment  fittings,  and  adjustment 
of  the  release  mechanism  or  girt  bar 
attachment  fittings,  if  necessary 

•  A  one-time  test  tn  ensure  that  the 
girt  bar  extends  through  the  sliders 
correctly,  and  rework  or  replacement  (if 
the  girt  bar.  if  necessary. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  these  ser\'ice  bulletins  as 
mandatory  and  issued  French 
airworthiness  directives  2001-190(8) 
and  2001-191(8).  both  dated  May  16. 
2001.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  t\pe 
certificated  for  operation  in  the  1  'nited 
States  under  the  provisions  of  *5  21 ,29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21  29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DCJAC.  reviewed  all  available 
information,  and  determined  that  All 
action  is  necessary  ftir  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  ser\'ice  bulletin 
described  previously,  except  as 
discussed  below 

Difference  Between  Service  Bulletins 
and  This  Proposed  AD 

The  service  bulletins  refer  to  the  three 
inspections  that  would  be  required  by 
this  proposed  AD  as  a  "visual 
inspection."  an  "inspection,"  and  a 
"chc'ck."  respectively.  The  FAA  finds 
that  all  three  inspections  should  be 
described  as  "general  visual" 
inspections.  Note  2  has  been  included 


in  this  proposed  AD  to  define  this  type 
of  inspection. 

Cost  Impact 

The  FAA  estimates  th.it  5  airplanes  of 
U.S.  registry  would  ln'  affec  ted  h\  tins 
[iroposed  AD 

it  would  take  approximately  2  work 
hours  per  airplane  to  ac:conipiish  the 
proposed  ins[)er:tion  for  fnri'mii  ndiccts 
between  the  slider  and  Ihr  mil  li.u 
attachment  fittings  of  the  i  nHTU'ncy 
escape  slide,  at  an  averau«  1,i!)mi  rate  of 
S60  per  work  hour.  Baser!  mi  these 
figures,  the  cost  impd(  t  nt  tins 
inspection  on  l'  S  operators  is 
estimated  to  be  SbOO.  or  Si  20  per 
airplane,  per  inspt^ction  (  \  (  Ic 

It  would  take  approxiniateh  A  W'^rk 
hours  per  airplane  to  accomplish  the 
proposed  inspection  to  determine 
whether  the  release  mechanism  for  the 
emergency  escape  slide  and  girt  bar 
attachment  fittings  are  adjusted 
correctly,  at  an  average  labor  rat(>  of  S6() 
per  work  hour  Basod  (m  these  figures, 
the  cost  impact  of  this  inspection  on 
I'.S   operators  is  estimated  tc  hr  .SI, 200, 
or  S240  per  airplane 

It  would  take  approxim.itiK  4  work 
hours  per  airplane  In  ai  (   imjili^ii  the 
proposed  inspec  timi  in  detiTniiiit' 
whether  the  girt  bar  of  the  eincru'ni  \ 
escape  slide  extends  throuuh  'ht   -i.dt'rs 
correctly,  at  an  average  la()'ir  t,:<>     f  S50 
per  work  hour  Based  on  thf^t  t.tjures. 
the  cost  impact  (.if  this  inspi.'i  tma  on 
U.S.  operators  is  estimated  to  be  Si. 200 
or  S240  per  airplane. 

The  1  (ist  impact  figures  discussed 
above  are  based  on  assumptiiuT.  that  ii 
operator  has  yet  accomplished  am  ol 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  ac  tions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  .M) 
rulemaking  actions  represent  orii\  'he 
time  necessar\"  to  pt>rforni  the  spec  ific; 
actions  actually  required  by  the  .ID 
The.se  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  at:c:ess  and  c  lose  up 
planning  time,  or  time  necessitated  tiy 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  ncJl  have  a  substantial  direc  t 
effect  on  the  States,  on  the  relationship 
betwtH^n  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  imjilKations 
under  Exec:uti\e  Order  13132 

For  the  reasons  discussed  ai)!)\e.  1 
certif\^  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulator\'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
■location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  m  14  (  IK  I'.irt  39 

Au  iraa.spoitdiioii,  Am. rait,  .-Aviation 
safety.  Safety 

The  F'ro[)()sed  .Vmenciment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  f)art  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

\uthnrifv   VI  '    S.C.  UMi(g).  401 13.  44701 
§3913    iAmenbed] 

2.  hiition  39.13  is  amended  by 
adding  the  following  new  airworthiness 

direi  five 

.\irbus  Iniluslrn;:  Uck  kel  2001-NM-154-AU 

Applirahilily:  Model  A330  series  airplanes, 
as  listed  in  Airbus  Ser\ic:e  Bulletin  A33U-.i2- 
3064,  dated  April  4,  2001:  and  Model  A340 
series  airplanes,  as  listed  in  Airbus  .Service 
Bulletin  A340-52-4076,  dated  April  4.  2001: 
certificated  in  any  c:ategory. 

Note  1:  This  AD  applies  to  eac:h  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  \ieen 
modified,  altered,  or  repaired  in  the  area 
subject  to  (he  requirements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  ihat  the  performance  of  the 
requirements  of  this  AD  is  affec'led,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i:omplianc:e  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  c:ondition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
ac:complished  previously. 

To  prevent  failure  of  the  emergency  escape 
slide,  which  could  delay  evacuation  in  an 
emergency  and  result  in  injury  to  passengers 
or  crew,  accomplish  the  following: 
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Repetitiye  Inspections  for  Foreign  Obiects 

(a)  For  all  passenger/crew  doors  (Type  Al 
and  emergency  exit  doors  (Type  A  and  Type 
1):  Within  550  flight  hours  after  the  effective 
date  of  this  AD.  perform  a  general  visual 
inspection  for  foreign  obiects  between  the 
slider  and  the  girt  bar  attachment  fittings  of 
the  emergency  escape  slide,  according  to 
Airbus  Service  Bulletin  A330-52-3064  or 
A340-52-4076,  both  dated  April  4,  2001   as 
applicable.  Repeat  the  inspection  at  least 
every  7  days  until  paragraph  (b)  of  this  AD 
IS  done.  If  any  foreign  obiecl  is  found  during 
any  inspection  per  this  paragraph,  before 
further  flight,  remove  the  object  and  ensure 
that  the  girt  bar  attachment  fittings  are  clean, 
according  to  the  applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
davlight.  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors  Stands,  ladders,  or 
platforms  mav  be  required  to  gain  proximity 
to  the  area  being  checked 

One-Time  Inspection  of  Slide  Release 
Mechanism  and  Girt  Bar  Attachment 
Fittings 

(bl  For  all  passenger'creyv  doors  (Type  A] 
and  emergency  exit  doors  (Type  .-K  and  Type 
1 )  Within  18  months  after  the  effective  date 
of  this  .-KD.  perform  a  one-time  general  visual 
inspection  to  determine  whether  the  release 
mechanism  for  the  emergency  escape  slide 
and  girt  bar  attachment  fittings  are  adiusted 
correctly,  according  to  .-Airbus  Service 
Bulletin  A330-52-3064  or  A340-52-407f,, 
both  dated  April  4,  2001,  as  applicable   If  t.hp 
slide  mechanism  or  girt  bar  attachment 
fittings  are  not  adjusted  correctly,  before 
further  flight,  adjust  them  correctly, 
according  to  the  applicable  service  bulletin 
This  inspet  tion  terminates  the  repetitive 
inspet;tions  required  by  paragraph  (aj  of  this 
AD 

One-Time  Inspection  of  Girt  Bar  Attachment 
Fittings 

(cl  For  all  passenger' crew  doors  (Type  .\] 
and  emergency  exit  doors  (Type  .^  ONLY) 
Within  18  months  after  the  effective  date  of 
this  \D.  perform  a  one-time  general  visual 
inspection  to  determine  whether  the  girt  bar 
of  the  emergency  escape  slide  extends 
through  the  sliders  correctly,  aci  ording  to 
Airbus  .Service  Bulletin  A.^30-52-3064  or 
A340-52^076.  both  dated  April  4   2001.  as 
applicable  If  the  girt  bar  does  not  extend 
t:orrectlv  before  further  flight,  rework  or 
replace  the  girt  bar,  according  to  the 
applicable  service  bulletin 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  compliance  nr 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-n6  Transport 
Airplane  Directorate,  FAA  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  whu 


mav  add  comments  and  then  send  it  to  the 

Manager.  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
.\NM-116. 

Special  Flight  Permits 

ie)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21-197  and  21.1991  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
190(B)  and  2001-191(8).  both  dated  May  16. 
2001, 

Issued  in  Renton.  Washington,  on  October 
4.  2001 
Vi  L.  Lipski, 

Manager.  Tmnsport  Airplane  Directorate. 
Aircraft  Certification  Service. 
jFR  Doc.  01-25619  Filed  lO-l  1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fe<leral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  2001-NIM-15^AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DCJT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (ADl  that  is  applicable  to  all 
Airbus  Model  A330  and  A340  series 
aii^lanes  This  proposal  would  require 
repetitive  inspections  and  operational 
cihecks  of  the  spring  function  of  the 
emergency  exit  door  slider  mechanism, 
and  corrective  action  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
the  spring  locking  function  of  the  slider 
mechanism  due  to  corrosion,  which 
could  result  in  the  escape  slide 
detaching  from  the  airplane  in  an 
emergency  evacuation  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  13,  2001 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 


153-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ann\- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No,  2001-NM-153-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France, 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW,, 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
98055^056;  telephone  (425)  227-2797; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INf  ORMATION: 

Comments  Invited 

Interested  pwrsons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NfPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
2001-NM-153-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A330  and  A340  series  airplanes.  The 
DGAC  advises  that  a  deployment  test  of 
an  escape  slide  revealed  that  a 
component  of  the  emergency  exit  door 
was  not  operating  correctly. 
Specifically,  the  spring  function  of  a 
slide  release  mechanism  (slider)  was 
inoperative  due  to  corrosion  or  a 
missing  spring  function.  The  two  sliders 
installed  on  each  end  of  the  girt  bar 
attach  the  escape  slide  either  to  the  door 
(when  disarmed)  or  to  the  fuselage 
(when  armed).  Without  the  proper 
spring  function  of  the  slider,  the  girt  bar 
will  not  be  correctly  attached  to  the 
fuselage.  This  condition,  if  not 
corrected,  could  result  in  the  escape 
slide  detaching  from  the  airplane  in  an 
emergency  evacuation. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators 
Telexes  (AOTs)  A330-52A3063  and 
A340-52A4075,  both  dated  August  2, 
2000.  Revision  01  of  each  AOT  was 
issued  January  3.  2001.  The  AOTs 
describe  procedures  for  repetitive 
inspections  and  operational  checks  of 
the  spring  function  of  the  emergency 
exit  door  slider  mechanism,  and 
corrective  action,  if  necessary  The 
DGAC  classified  the  AOTs  as  mandatory 
and  issued  French  airworthiness 
directives  2001-053(8)  and  2001- 
052(B).  both  dated  Februar>'  7.  2001,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 


FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  ain^'orthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  EKiAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  AOTs  described  previously 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  i)f 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,620,  or  $180  per 
airplane,  per  inspection  cycle 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantia]  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Governmenl  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  im[)li(  ations 
under  Executive  Order  13132 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a    significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule    under  the  DOT 
Rpgulator\  Poju  jps  and  Procedures  (44 
FK  11034.  FehruarN  2b   1979);  and  (3)  if 
promulgated  will  nnt  have  a  significant 
economic  impact,  positive  or  negative, 
on  d  substantial  number  of  small  entities 
under  the  i.ritena  of  the  Regulatorv 
Flexibility  ,^ct  A  copy  of  the  drafi 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  It  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  pro\  ided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Pari  39 

.*.ir  transportation,  Aircrah.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

.^r:cordlnglv.  pur'-udnt  ti   thp 
authority  delegated  to  me  b\  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  FHderai  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  duthont\  ( if.Ui'  in  f  t  part  39 
continues  to  read  as  fulluv\s 

Authority:  49  U  SC   106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  rtiii-nit'd  by 
adding  the  fojlovsing  ncvs  ,iir\M>rftunPSS 
directi\'P 

.Airbus  Industrie  IJocket  2001-NM-153-AD 

Applicability:  All  Model  A330  and  A340 
•^crip';  airplanes,  certificated  in  any  category. 

\'ote  1:  This  .AD  applies  to  each  airplane 
!• :  '  !  <'(i  in  the  preceding  applicability 
;  i    \  ;^i   11,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sab)ecl  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spring  locking 
function  of  the  slider  due  to  corrosion,  which 
could  result  in  the  escape  slide  detaching 
from  the  airplane  in  an  emergency 
evacuation,  accomplish  the  following. 
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Inspecbon  I 

la)  Within  18  months  since  date  of 
manufacture,  or  within  550  flight  hours  after 
the  effective  date  of  this  AD.  whichever 
occurs  later;  Perform  a  detailed  visual 
inspection  and  an  operational  r.hecic  of  the 
spring  function  of  the  emergency  exit  door 
slider  mechanism,  in  accordance  with  .^lrbll^ 
.Ml  Operators  Telex  (AOT)  A330-S2A3n6.1 
(for  Model  .^330  series  airpianesi  or  .^34()- 
52A4075  (for  Model  .^340  series  airplanes). 
as  applicable,  both  Revision  01,  both  dated 
lanuary  3.  2001 

.Nole  2:  For  the  purposes  of  this  .^D  a 
detailed  visual  inspection  is  defined  as:    .\n 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  tn  detect  damage,  failure,  or 
irregularity  .^vailable  lighting  is  normally 
supplemented  with  a  dire<:t  source  of  good 
lighting  at  intensity  deemed  appropriate  bv 
the  inspector  Inspection  aids  such  as  mirror. 
magnifying  lenses,  etc  .  may  be  used   Surface 
cleaning  and  elaborate  access  procedures 
may  be  required 

(1)  If  all  sliders  lock  properly  .-Npplv 
corrosion  inhibitor  to  the  sliders,  in 
accordance  with  the  applicable  ,^0T 
Thereafter,  repeat  the  inspection  and 
operational  check  at  least  every  18  months 

(2)  If  any  slider  does  not  lock  properly 
Repair  the  slider  or  replace  it  with  a  new- 
part,  and  apply  corrosion  inhibitor  to  the 
sliders,  in  accordance  with  the  applicable 
AOT.  Thereafter,  repeat  the  inspection  and 
operational  check  at  least  every  18  months 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
International  Branch.  .^NM-116,  Transport 
Airplane  Directorate.  F.\A  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager-  International  Branch,  ANM-1 18 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any,  mav  be 
obtained  from  the  International  Branch. 
ANM-1 16 

Special  Flight  Permits  I 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21  197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21-199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  \l) 
can  be  accomplished 

Note  4:  The  subiect  of  this  .^D  is  addressed 
in  French  airworthiness  directives  2001- 
053IB)  and  2001-0.52(8),  both  dated  February 
7.  2001 

Issued  in  Renton,  Washington,  on  October 
4.2001  I 

Vi  L.  Lipski, 

Mana^e^.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-199-AD] 
RIN2120-AA64 

Alrworttilness  Directives;  BAE 
Systems  (Operations)  Limited  ii/lodel 
B Ae  1 46  Series  Airplanes  and  Avro 
1 46-RJ  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  series  airplanes 
and  Avro  146-RJ  series  airplanes.  This 
proposal  would  require  replacement  of 
the  standby  generator  with  a  new, 
improved  standby  generator.  This  action 
is  prompted  by  mandatory  continuing 
airworthiness  mformation  from  a 
foreign  airworthiness  authority.  This 
action  is  necessary  to  prevent  loss  of  the 
standby  generator,  which  in  the  event  of 
an  emergency  involving  the  principal 
generator,  could  result  in  the  loss  of 
electrical  power  to  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  13,  2001. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  Number  2001- 
NM-199-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  900  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anmnprmcommfnt&faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
■'Docket  Number  2001-NM-199-AD"  in 
the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support.  1.3850  Mclearen 
Road,  Hemdon.  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamra  Elkins,  Aerospace  Engineer, 
International  Branch,  ANM-1 16.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2669; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conaments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-199-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket 
Number  2001-NM-199-AD.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 
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Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  series  airplanes 
and  Avro  146-RI  series  airplanes.  The 
CAA  advises  that  testing  has  revealed 
that  the  armature  banding  rings  on 
standby  generators  manufactured  by 
Vickers  have  been  found  to  delaminafe 
after  prolonged  operation  at  high 
temperature.  Vickers  has  introduced  a 
replacement  standby  generator  with 
armature  banding  rings  made  of 
titanium  rather  than  of  the  original 
composite  material.  Delamination  of  the 
armature  banding  rings,  if  not  corrected, 
could  result  in  loss  of  the  standby 
generator,  which  in  the  event  of  an 
emergency  involving  the  principal 
generator,  could  result  in  loss  of 
electrical  power  to  the  airplane. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Modification  Service  Bulletin 
SB,24-137-01691A,  dated  April  12. 
2001,  which  describes  procedures  for 
replacement  of  the  standby  generator 
with  a  new,  improved  standby 
generator.  The  new  unit  has  armature 
banding  rings  made  from  titanium  in 
place  of  composite  armature  banding 
rings  used  in  the  original  units. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  ser\ice  bulletin  as 
mandatory'  and  issued  British 
airworthiness  directive  004-04-2001 . 
dated  May  22,  2001,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  §  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  CAA  has  kept 
the  F.AA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\' 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  bcfn 
identified  that  is  likelv  to  exist  nr 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously- 
Cost  Impact 

The  FAA  estimates  that  40  airplanes 
of  L'.S.  registn.  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  of  the  standby  generator 
with  a  new.  improved  standby 
generator,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  There  is  no  charge 
for  required  parts  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
S7.200.  or  SI 80  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  .^D 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted  The 
cost  impact  figures  discussed  in  AU 
rulemaking  actions  represent  (jnlv  thf 
time  necessar%'  to  perform  the  specific 
actions  actually  required  by  the  AD, 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationshij) 
between  the  national  Go\ernment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  am(mg  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  ha\e  federalism  implications 
under  Executive  Order  13132 

For  the  reasons  discussed  above,  i 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator*  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory-  Policies  and  Procedures  (44 
FR  11034!  February  2b.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator) 
Flexibility  Act.  A  copy  of  the  draft 
regulatory-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copv  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
loration  prnxnii'.i  under  the  caption 
ADDRESSES. 

Li.st  of  Subject},  in  14  CKR  Pari  .m 

.\ir  transportation.  Aircraft,  Aviation 

safety.  Safetv 

The  Proposed  .'\mpndmenl 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows- 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

J   Se<  tidii  v-t  ;  1  is  amended  by 
ridding  the  following  new  airworthiness 

dirw  tive 

B.\fc  Systems  (Operationsj  1  imiled  (Formerly 
British  Aerospace  Regional  Aircraft): 
Docket  2001-NM-19&-AD. 

Applicability:  Model  BAe  146  series 
airplanes  and  Avro  146-RI  series  airplanes, 
certificated  in  any  category,  having  BAe 
Modification  HCM01059A  (installation  of  a 
standby  generator  and  control  system 
manufactured  by  Vickers)  embodied. 

Note  1:  This  AD  applies  to  each  airplane 
identiTied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  standby  generator, 
which  in  the  event  of  an  emergency 
involving  the  principal  generator  could  result 
in  the  loss  of  electrical  power  to  the  airplane: 
accomplish  the  following: 

Replacement 

(a)  Wilhm  43  months  after  the  effective 
date  of  this  AD:  Replace  the  Vickers  standby 
generator  having  part  number  (P/N)  520829 
with  a  new,  improved  Vickers  standby 
generator  having  P/N  3022049-000.  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Modification  Service  Bulletin  SB.24- 
1.37-01691A.  dated  April  12.  2001. 

.\ltemative  Methods  of  Compliance 

ih)  .\n  dlieriiHtivi-  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  accept  it'   ■      .i  af  safety  may  be 
used  if  approved  h\  'l,v  Manager, 
International  Branch.  A\M-1 16.  Transport 
.Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.A.-\  Principal  Maintenance  Inspe<;tor.  who 
iTidV  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-lie. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-ne.  I 

Special  Flight  Permits 

(  I  .Spci  idl  iliijhi  permits  may  be  issued  in 
,11  (ordanie  with  *>«>  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21  199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-04- 
2001.  dated  May  22,  2001. 

Issued  in  Renton.  Washington,  on  October 
4.  2001  , 

Vi  L.  Lipski.  | 

Manager.  Transport  Airplane  Directorate. 
.■\ircraft  Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  | 

[Docket  No.  2001-SW-21-AD] 
RIN2120-AA64  | 

Airworthiness  Directives:  Bell 
l-telicopter  Textron  Canada  Model  430 
IHelicopters 

AGENCY:  Ffderdl  Avidtion       I 

.\dministratinn.  DOT 

ACTION:  Notire  of  prnf)OM'(i  rub'mdkin^ 

(.NPRMl 

SUMIMARY:  This  document  proposes  the 

adoption  of  a  new  airwoiihiness 
directive  (AD)  for  Bell  Helic  npter 
Textron  Canada  (BHTCj  Model  4  W 
helicopters.  This  proposal  vv(3ul() 
require  changes  to  the  electrical  power 
distribution  system.  This  proposal  is 
prompted  by  design  deficiencies  in  the 
electrical  systems  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  both  generators,  loss 
of  primary  electrical  power,  and 
subsequent  loss  of  control  of  th" 
helicopter 

DATES:  Comments  must  he  received  im 
or  before  December  1 1 .  2001 , 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 


Regional  C^ounsel,  Southwest  Region. 
Attention:  Rules  Docket  No  2001-SVV- 
21-AD.  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76 1 M.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Fridav,  except  Federal  holidays. 
FOR  FURTHER  INFORIWATION  CONTACT: 
Robert  .^lLCaill^t^■r.  .\\idtion  Safety 
Engineer.  FAA.  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-01 10.  telephone (817) 
222-,5121.  fax  (H17)  222-59B1 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Ojmmunications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  mav  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  c;omments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  uishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
21-AD   ■  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  N'PRMs 

Any  person  ina\  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region.  Attention:  Rules 
Docket  No   2001-SW-21-AD,  2601 
Meacham  Blvd  ,  Room  663.  Fort  Worth, 
T<'xa>  7ti1  i7. 

Discussion 

Transport  Canada,  the  airworthiness 
authoritv  for  Canada,  notified  the  FAA 


that  an  unsafe  condition  may  exist  on 
BHTC  Model  430  helicopters.  Transport 
Canada  advises  that  the  electrical 
system  has  a  potential  for  single  fault 
multiple  system  failures  and  does  not 
comply  with  regulatory  requirements  for 
Instrument  Flight  Rules  (IFR)  or  for 
Category  A  design.  Transport  Canada 
issued  AD  No.  CF-2000-32R1.  dat(;d 
May  28.  2001.  that  mandated  certain 
revisions  to  the  Rotorcraft  Flight  Manual 
(RFM)  to  safely  cope  with  this  tvpf  of 
electrical  failure. 

BHTC  has  issued  Alert  Service 
Bulletin  (ASB)  No.  430-01-19.  dated 
February  22.  2001,  which  specifies 
certain  modifications  to  improve  the 
electrical  system  for  BHTC  Model  430 
helicopters,  serial  numbers  (S/N)  49001 
through  49069. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement.  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessar\'  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  430 
helicopters  of  the  same  type  design 
registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require,  before  further  flight  after  March 
31.  2002.  accomplishing  the  electrical 
power  distribution  svstem  changes  in 
accordance  with  BHTC  ASB  No.  430- 
01-19.  dated  February  22.  2001.  which 
is  terminating  action  for  the 
requirements  of  this  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  33  helicopters  of  U.S. 
registry.  The  FAA  estimates  that  that  it 
would  take  approximately  48  work 
hours  per  helicopter  to  accomplish  the 
changes  to  the  electrical  system.  The 
average  labor  rate  is  S60  per  work  hour. 
The  manufacturer  states  in  the  ASB  that 
the  parts  will  be  provided  at  no  cost 
before  March  31.  2002.  Ba.sed  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $95,040. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132, 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator\'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  i44 
FR  11034^  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator\' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

■Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  ,^9 
continues  to  read  as  follows: 

.Authority:  4')  C  S.C.  106(g).  401 13.  44:oi. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Uik  kvt  Ni, 
2001-S\V-21-AD 

Applirability  Model  4.30  helicopters,  seriril 
numbers  49002  through  49071.  (.ertifi(  dteti  in 
any  (  alegorv 

Note  1:  This  .AU  apphes  to  each  heh;  opter 
identified  in  the  preceding  applir,abiht\ 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  both  generators,  loss 
of  primary  electrical  power,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 


(a)  Before  further  flight  after  March  31. 
2002,  perform  the  .•\cconiplishment 
Instructions,  paragraphs  1  through  124.  of 
Bell  Helicopter  Textron  Canada  Alert  Service 
Bulletin  No  430-01-19.  dated  February  22, 
2001.  whi(  h  is  terminating  action  for  the 
requirements  of  this  AD, 

lb)  An  alternative  method  of  compliance  or 
.uljustment  of  the  compliance  time  that 
priu  ides  an  acceptable  level  of  safety  may  be 
used  if  appro\ed  b\  the  Manager,  Regulations 
Group,  Rotori  raft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
dn  F.AA  Principal  Maintenance  Inspector. 
whu  nirf\  ( iini  ur  or  i  ornment  and  then  send 
It  t(i  the  Mandgrr  Regulations  Group. 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  ol 
compliani  e  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21,197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2000-32R1.  dated  May  28,  2001. 

Issued  in  Fort  Worth,  Texas,  on  October  3. 

2001 

Mark  R.  Sihilling, 

Acting  MaiwgiT.  Rntorcraft  Directorate. 

Aircraft  Certification  Sen'ice. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2000-SW-46-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Sikorsky 
Aircraft  Corporation  Model  S-76A 
Helicopter 

AGENCY:  Federal  ,'\viation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Sikorskv  Aircraft 
Corporation  (Sikorsky)  Model  S-76A 
helicopters.  That  AD  currently  requires 
a  service  life  limit  on  certain  landing 
gear  parts  based  on  hours  time-in 
service  (TIS).  This  action  would  add 
another  method  of  calculating  the  life 
limit  for  certain  landing  gear  parts  based 
on  cycles  and  would  require  the 
operator  to  choose  and  record  the 
method  of  calculating  the  service  life  of 
each  part  in  the  rotorcraft  history  or 
equivalent  record.  This  action  would 
also  require  replacing  the  part  based 


upon  either  the  maximum  hours  TIS  or 
the  maximum  cycles  but  not  both.  This 
proposal  is  prompted  by  the  need  to  add 
flight  cycles  as  a  method  of  calculating 
the  life  limit  for  certain  landing  gear 
parts  based  on  fatigue  analyses.  The 
actions  required  by  the  proposed  AD  are 
intended  to  add  or  revise  the  retirement 
life  for  certain  landing  gear  parts  to 
prevent  fatigue  failure  of  the  landing 
gear  and  subsequent  loss  of  control  of 
the  helicopter, 

DATES:  Comments  must  be  received  on 
or  before  December  11,  2001. 
ADDRESSES:  Submit  comments  in 
tripiuatu  tu  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention;  Rules  Docket  No.  2000-SW- 
46- AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  am  and  3  p  m  .  Monday  through 
Friddx    !  vi  ry\  !  .  deral  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kit  h.ini  \',ll   .Xv  i.itiiiii  .s,it('t\  Kngineer, 
B   -!   F!   \  r   :ift  Certification  Office,  12 
.\t'\\  l.;i^;,t;iii  Fxpcutive  Park, 
Burlington   M  \  (il803,  telephone  (781) 
2^H--\r>()   f,jx    '-h\ '  .:;'<M--199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  cnerall  regulatory,  economic. 
cnx  ironmental,  and  energy  aspects  of 
the  [)riipnsed  rule  .^11  comments 
submitted  w  ill  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons  A  report  summarizing  each 
F.^A-puhlu:  c  ontact  concerned  with  the 
substanc  e  (if  this  proposal  will  be  filed 
in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknciwledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  ^uhmit  a  self-ad  dressed, 
stamped  postc  <ini  on  which  the 
following  statement  is  made: 
Comment-  tc  Docket  No.  200G-SW- 
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4<>-AD."  The  postcard  will  be  date 
stamped  and  rftumed  tf)  the 
commenter 

Availability  of  \PRMs 

Any  person  may  obtain  a  copy  of  this 
.NTRM  bv  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region,  .Attention:  Rules 
Docket  No  20nO-S\V-46-AD,  2h()l 
Meacham  Bl\'d,,  Room  66,!,  Fort  Worth, 
Texas  761,37, 

Discussion 

On  April  23,  1986,  the  FAA  issued 
AD  86-09-11,  Amendment  39-5298  (51 
FR  17009.  Mav  8,  1986),  to  require 
placing  a  service  life  limit  on  certain 
landing  gear  parts  on  .Sikorsky  Model  S- 
76A  helicopters  based  on  hours  TIS. 
That  action  was  prompted  by  safety 
considerations  and  landing  gear  fatigue 
analysis.  The  requirements  of  that  \D 
are  intended  to  prevent  fatigue  failurt-  of 
landing  gear  parts  and  landing  gear 

Since  the  issuance  nf  that  AD 
Sikorskv  has  issued  a  revision  and  i 
Supplement  \o,i  to  the  .Airworthiness 
Limitations  Section.  Chapter  4,  of  the 
Sikorsky  Maintenance  Manual  S.A 
4047-76-2-1    Replacing  the  parts  in 
accordance  with  the  revisions  dated 
May  9.  1997  (page  li,  and  March  2,  1999 
(page  2).  constitutes  compliance  with 
this  AD  when  applied  to  helicopters 
that  have  not  been  modified  bv 
Supplemental  Tvpe  Certificate  (STC) 
SH568NE  Replacing  the  parts  in 
accordance  with  Supplement  N'o    1. 
dated  May  21,  1997,  revised  pages  2  and 
3  dated  March  2,  1999.  constitutes 
compliance  with  this  AD  when  applied 
to  helicopters  that  have  been  modified 
by  STC  SH568\'E  The  change  and 
supplement  specifv'  replacing  part> 
installed  in  the  Sikorsky  Model  .S-76.-\ 
helicopter  at  the  expiration  of  a 
specified  number  of  cvcles 

The  life  limit  in  .\D  86-09-11  is 
based  on  hours  TIS.  and  the  life  limit  in 
the  airworthiness  limitations  section  of 
the  maintenance  manual  is  based  on 
cycles.  The  proposed  .\D  would 
supersede  AD  86-09-11    retaining  a  life 
limit  based  on  hours  TIS  but  also 
allowing  the  lifp  limit  to  be  based  on 
cycles  for  certain  landing  gear  parts.  Thf 
proposed  AD  would  also  requir*^ 
recording  the  method  selected  for 
calculating  the  life  limit  of  the  landing 
gear  parts  in  the  rotorcraft  histnrv  or 


equivalent  records  and  using  only  that 
method  throughout  the  life  of  the  part, 
A  cycle  is  defined  as  one  takeoff  to  a 
hover  or  other  mode  of  flight  and  one 
landing. 

The  FAA  estimates  that  87  helicopters 
of  U.S.  registrv  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  determine  the  number  of 
cycles,  and  that  the  average  labor  rate  is 
$60  per  work  hour  Based  on  these 
figures,  thp  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  510,440, 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
if  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132, 

For  the  reason>  disc  ussed  above,  I 
certify  that  this  [)rii()o>>'d  regulation  (1) 
is  not  a  "significant  r^gulatorv  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ac:t,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  ccmtained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety   Safetv 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authontv  delegated  to  me  bv  the 
-Administrator,  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  .Aviation  Regulations 
(14  CFR  part  .f9)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Table  1 


Authority:  49  V.S.C    IO(i(g),  41)1  13,  44701 
§39.13    [Amended] 

2  Section  39.13  is  amended  by 
removing  Amendment  39-5298  (31  FR 
1  7009.  May  8.  1986),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Sikorsky  Aircraft  Corporation:  Do(  ket  .\o, 
200U-S\V-;6-,M),  Supersedes  .■XU  Hfi- 
03-11.  Anieiulment  .3'4-.t2<18.  Docket  No. 
86-ASW-12. 

Applic ability  Model  S-76,-\  helicopters. 
certificated  m  any  category. 

Note  1:  Thi--  .\D  applies  to  ea(.h  heiii  opter 
Identified  in  the  preredinK  afipln  abilit\ 
provision,  regardless  of  wtinther  it  has  tjeen 
niluTvv  ise  modified,  altered,  or  repaired  in 
the  are.i  subiect  to  the  requirements  of  this 
,AU.  For  fielii  opters  that  have  been  nuxiified. 
.ihered.  (jr  rnpaired  so  that  the  pe-rformance 
of  the  requirements  ot  this  .AD  is  affected  the 
owner/operator  must  request  approval  for  an 
alternative  method  ot  complidnc  e  in 
ac:(:ordan(.e  with  paragraph  (e)  of  this  .AD, 
The  request  should  int  iude  an  assessment  of 
the  effect  of  the  modific;ation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  .AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  iiulude 
specific  proposed  ai  tinns  to  address  it 

C.nmpUanrt^  Required  as  indie  aled,  unless 
a(  lumplished  previousiv 

To  prevent  fatigue  failures  of  the  main  and 
nose  landing  gear  parts  and  subsequent  loss 
of  c:ontrol  of  the  helicopter,  accomplish  the 
following: 

la)  Within  .tO  hours  tmie-in-servii  e  (IIS), 
determine  either  the  hours  TIS  or  cycles 
ac  (  umulated  on  each  part  listed  in  Table  1 
or  Table  2  of  this  .AD.  as  applii  able.  A  <  vcie 
is  a  takeoff  to  a  hover  or  other  mode  of  flight 
and  a  landing, 

(1)  If  neither  the  hours  TIS  nor  c  v(,les  are 
known  for  an  affected  part,  assume  the 
rotorc  raff  s  total  hours  TIS  are  the  hours  TIS 
tor  that  part 

(2)  If  only  one  history  is  known  for  the  part 
(either  hours  TIS  or  cycles),  use  that  method 
for  trai  king  the  remaining  life  of  that  part 

(3)  Thereafter,  record  in  the  nitorcraft 
history  or  equivalent  rec:nrd  the  sele<:ted 
method  of  (  ale  ulating  the  life  limit  for  each 
landing  gear  part,  and  record  either  thf 
accumulated  hours  TIS  or  c  \c  les  fur  thf 
selec  ted  method, 

(b)  Before  hirther  tlight,  remove  from 
■-ervice  eac:h  part  listed  in  the  following  Table 
1  of  this  AD  on  or  before  reaching  the 
applicable  life  limit: 


Component 


( 1 )  Main  Landing  Gear 
(I)  Cylinder 


Part  No. 


Life  limit  tiours 
TIS 


Life  limit 
cycles 


1945E2 


(II)  Axle  Support  Fitting 1945C12 


30,300 
9.600 


136,350 
43.200 
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Table  1 — Continued 


Component 


Pari  No 


Life  limit  hours  ' 
TIS 


Life  limit 
cycles 


(lil)  Pin,  Universal  to  Cylinder 

(iv)  Drag  Brace  Rod  End  

(V)  Upper  Torque  Arm  

(vi)  Lower  Torque  Arm  

(vii)  Axle  

(vlil)  Rod  End,  Positioning  Rod 
(IX)  Retraction  Actuator 

(A)  Outer  Cylinder 

(B)  Piston  

(C)  Piston  Rod  End 

(2)  Nose  Landing  Gear 

(I)  Forl<  

(ii)  Cylinder    

(iii'i  Drag  Brace  Actuator 

(A)  Cylinder  Terminal    

(B)  Piston  Rod  


1945C29 

1945E35 

1945E46 

1945C47 

195E85 

1945E2,35 

1945E302    1945F302 

1945E314 

01-747-061 


1944E60 
1944C2    1944E2 

1944D201 
1944E204 


23.800 
38,200 
37,900 
16.200 
23,380 
19,100 

7.100 

33.300 

8.000 


42.500 
18.500 

28,800 
22,000 


107.100 
171.900 
170.550 
.  72.900 
105,210 
85  950 

31.950 

148,500 

36.000 


191.250 
83,250 

129.600 
99.000 


(c)  For  helicopters  modified  by 
Supplemental  Type  Certificate  (STC) 


SH568NE,  before  further  flight,  remove  from 
service  each  part  listed  in  tlic  following  Table 

Table  2 


2  of  this  AD  on  or  before  reaching  the 
applicable  life  limit: 


ComponerM 


Part  No 


Life  limit  hours 
TIS 


Life  limit 
cycles 


(1)  Mam  Landing  Gear: 

(I)  Cylinder     

(II)  Piston         

(iHi  Axle  Support  Fitting  *. 

(ivi  Pin,  Universal  to  Cylinder 

(v)  Pin,  Positioning  Rod  to  Upper  Torque  Arm 

(VI)  Drag  Brace  Rod  End      

(vii)  Upper  Torque  Arm       

(VIII)  Lower  Torque  Arm  

(IX)  Lower  Drag  Brace  

(x!  Retraction  Brace     

(XI)  Axle  

(XII)  Rod  End.  Positioning  Rod    

(XIII)  Retraction  Actuator 

(A)  Outer  Cylinder  

(B)  Piston  

(C)  Piston  Rod  End      

(2)  Nose  Landing  Gear 

(i)  Axle  

(ii)  Fork  

(iii)  Piston       ; 

(iv)  Cylinder  

(v)  Drag  Brace  Actuator 

(A)  Cylinder  Terminal  

(B)  Piston  Terminal  

(C)  Piston  Rod       


1945E2  2071-2 
1945E4.  2071^ 
1945C12. 2071-12 
1945C29  2071-29 

1945A32   2071-32 
1945E36   2071-35 
1945E46   2071^6 
1945C4  7   2071-47 
1945E'4   2071-74 
1945E'6A'- 
i945E:-6A12   2071- 
"6^-11    2071-76-12 
1945E85   2071-85 
1945E235   2071-235 


V^SE302 

1C»46E,3^4 

0i-:47-ci6i 


:,>f  30c 


1944885   20^0-«5 
1944E60   2070-60 
1944E4   20:'0"4 
1944C.'    ^=i44E2,  2070- 
2 

1944D?0^    .'C ^0-201 
1944E212B   ?0"'(V?12 
1944E204 


24.000 
28.600 
7.400 
16,000 
25,000 
23.864 
26,829 
11,928 
46.000 
41,000 


23,380 
13,600 

7,100 

33.000 

8.000 


49.833 
32.000 
35.878 

13.500 


23,000 
40.000 
22,000 


108,000 

128,700 

33.300 

72.000 

112.500 

107  388 

120,730 

53676 

207,000 

184,500 


105.210 
61.200 

31.950 

148,500 

36,000 


224  248 

144.000 

161  451 

60,750 


103.500 

180.000 

99,000 


(d)  This  .^U  revises  the  Limitations  se<  tmn 
of  the  maintenance  manual  bv  establishing  or 
revising  the  retirement  lives  for  the  affected 
parts  shown  in  Tables  1  and  2  of  this  .^D  and 
establishing  (  ytle  counting  as  an  additional 
method  to  determine  retirement  for  the 
affected  parts.  Installing  STC  SH5MNE 
affects  the  retirement  life  of  t.ertain  parts 

(e)  ,^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


firtiv  ides  .in  ai  (  r[>tai)[r  lex  ei    ;'  -.dft-tv  may  be 
iise(i  it  Hp[)r(!\  efl  h\  !!■,••  M.i;i,ii;<'    Boston 
.Aircraft  Ortifir  aliiin  { )ff;!  f    !  \\    Operators 
shall  submit  ttieir  rei|iii-vt^  t.M    ut;))  an  FAA 
Principal  Maintenam  e  lu'-pei  ■,  i    w  ho  may 
(  oni  ur  or  (  omment  .ind  ttn-n  send  it  to  the. 
Manager,  Boston  .-Xiri  rnft  ( 'ertification  Office. 

Note  2:  Information  (  on<  erning  the 
existence  ot  .ipproxed  dltcrnalive  methods  of 
(  omplianf  e  with  this  .-M)   if  ,in\    i;i,i\  !»■ 


obtained  from  the  Boston  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 
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Issued  in  Fort  Worth.  Texas,  on  October  3. 
2001 

Mark  R  Schillin^.  ' 

Artmg  Manager.  Rotorrraft  Directorate. 
Airrmft  Certification  Senice. 
[FRDor  01-25696  Filed  10-11-01:  8:45  ami 

BtLLMG  CODE  4910~13'P  I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71  | 

[Airspace  Docket  No.  01-ASO-13] 

Proposed  Amendment  of  Class  E 
Airspace;  Dayton,  TN 

AGENCY:  Federal  .\vMtiHn 

Administration  iFAAl.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Davion.  TN. 
A  Global  Positioning  Systom  (GPS) 
Standard  Instrument  .Approac  h 
Procedure  (SIAP),  helicopter  point  m 
space  approach,  has  been  dev  ekiped  for 
Bradley  Memorial  Hospital  (llevf'l.iini 
TN.  As  a  result,  additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SIAP  Thi> 
action  proposes  to  amend  the  Glass  E5 
airspace  for  Davton.  TN.  to  the  south,  in 
order  to  lnclud^■  the  point  in  space 
approach  serving  Bradle\  Memorial 
Hospital 

EFFECTIVE  DATES:  Comments  must  be 
received  on  or  before  .November  13. 
2001 

ADDRESSES:  Send  comments  on  ttic 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
Ol-ASO-13.  Manager,  .\irspace  Branch. 
ASC)-520,  P  ()  Box  20e.3h,  Atlanta. 
Georgia  30320.  The  offic;idl  docket  may 
be  examined  in  the  Office  of  the 
Regional  Counsel  for  Southern  Ri'sinn 
Room  550.  1701  (lolurnbia  .■\\enup. 
College  Park.  Georgia  30337.  telephone 
(404)  305-5B27 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager.  Airspace 
Branch.  Air  Traffic:  Division.  Federal 
.Aviation  .Administration.  P.O  Box 
2063(1.  Atlanta.  CK'orgia  20210: 
telephone  (40)  305-5627 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  | 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularlv  helpful  in 
developing  reasoned  regulator\ 
decisions  on  the  proposal.  Comments 
tire  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental, and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
■'Comments  to  Airspace  Docket  No.  Ol- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
coramenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  thi'  proposed 
rule.  The  proposal  contained  in  this 
ac:tion  may  be  c:banged  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examinati{)n  in  the  ( )ffic  e  of  the 
Regional  (Counsel  for  Southern  Region, 
Room  550.  1701  Columbia  Avenue. 
College  Park.  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
.\  report  summarizing  c>a(:h  substantuc 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  reciu(>st  to  the  Fecferal 
Aviation  .Xdministration.  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  c;opy  of 
Advisor)'  Circular  No.  1 1-2 A  which 
describes  the  application  procedure. 

The  Proposal 

Thr  VA.\  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviatiim  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Dayton,  TN 
A  GPS  SIAP.  helicopter  point  in  space 
approach,  has  been  (ie\  eloped  for 
Bradley  Memorial  Hospital.  (Cleveland, 
TN.  Additional  controlled  airspace 
■xtending  upward  from  700  feet  AGL  is 
needed  to  ac:c:omniodate  the  SIAP.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  F.AA  Order  7400.91. 
dated  August  31.  2001.  and  effective 
September  16,  2001,  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsecjuently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  If, 
therefore.  (1)  is  not  a  "significant 
regulator\'  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule  '  under  DOT  Regulatory-  Policies 
and  Procedures  (44  FR  1 10.34;  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulator^'  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  c:itation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  T  S C   106(g);  4010:^.40113. 
40120;  K  (1  10H,=i4.  24  FR  956.5.  A  CFR.  1<)59- 

mh,<  Comii,.  p    .(HM. 

§71.1     [Amended] 

2  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9).  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Pum^raph  6011')  (^lass  E  .-Mr^fHit  >'  .Art^as 
H\tfiidinii  I  'pward  Frnm  701)  fret  or  More 
.■Mnne  the  Siirfaie  nt  ttie  Earth 


ASO  TN  E5     Dayton.  TN  [REVISED! 

Diivtun.  Mark  .Anton  .Airjiort.TN 

(L.it   :i5  29'OH"  N.  long.  84  55'54"  \V) 

Harciwick  Field  Airport 
(Ldl.  .35  i;n2"N.  long  84  49'57"\V) 

Bledsoe  County  Hospital.  Pikeville,  TN 

Point  In  Space  (;oor(linates 
(Lai.  .35'37'34"  N.  long.  85"10'38"  W) 
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Bradley  Memorial  Hospital.  Cle\eland.  TN 
Point  In  Space  Coordinates 

(Lat,  ,35'^10'52"N.  long,  84'52'56"  VVI 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  12  5- 
mile  radius  of  Mark  .Anton  .Airport,  and  ihat 
airspace  within  a  6  5-mile  radius  of 
Hardwick  Field  .Airport,  and  that  airspace 
within  a  6-mile  radius  of  the  point  in  spate 
(Lat.  35=37';j4"  N.  long.  85  =  10'38"  \V)  serving 
Bledsoe  County  Hospital.  Pikeville.  TN.  and 
that  airspace  within  a  6-mile  radius  of  the 
point  in  spate  (Lat.  35'10'52"  N.  long. 
84'52'56"  VV)  serving  Bradlev  Memorial 
Hospital.  Cleveland.  TN.  excluding  that 
airspace  within  the  Athens.  TN.  Class  E 
airspace  area. 


Issued  in  College  Park,  Georgia,  on  October 
4,2001, 
Wade  T.  Carpenter. 

Art)ng  Manager.  Air  Traffu  Division. 
Southern  Rfgion 

|FR  Dot    01-25755  Filed  10-11-01,  H  45  ami 
BILLING  CODE  491&-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[MO  0136-1136;  FRL-7078-9) 

Approval  and  Promulgation  of  State 
Plans  for  Designated  FaciKties  and 
Pollutants;  Control  of  Emissions  From 
Hospital/Medical/lnfectious  Waste 
Incinerators  (HMIWIs);  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  state  of  Missouri's 
section  1 11  (d)  plan  for  controlling 
emissions  from  existing  HMIWIs 
In  the  final  rules  section  of  the 
Federal  Register.  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Clomments  on  this  prnpospd 
action  must  be  received  in  writing  bv 
November  13.  2001 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  Citv.  Kansas  fifilOl 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-761)3 
SUPPLEMENTARY  INFORMATION:  See  the 
information  pro\ided  m  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 

Dated:  September  27,  2001 
William  W.  Rice, 

Acting  Regional  Administrator.  Region  7 
(FRDoc  m-25.S84  Filed  10-11-01;  8;45  am] 

BILLING  CODE  6S60-S(M> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Parts  20  and  21 

RIN1018-AI07 

Migratory  Bird  Hunting  and  Permits: 
Regulations  for  Managing  Harvest  of 
Light  Goose  Populations 


AGENCY:  Fish  and  Wiidlif.^ 

Interior 

ACTION:  Proposed  rule. 


Service. 


SUMMARY:  Various  populatinn--  nf  light 
geese  (greater  and  lesser  snow  geese  anti 
Ross'  geese)  have  undergone  rapid 
growih  during  the  past  30  vears.  and 
have  bect)me  serioush  injurious  to  their 
habitat,  habitat  imptirtant  tti  other 
migrator\-  birds,  and  agricultural 
interests.  The  U.S.  Fish  and  Wildlife 
Service  (Ser\ice  or  "wp   !  believes  that 
several  of  these  populations  have 
e,xceeded  the  long-term  carr\ing 
capacity  tif  their  breeding  and  or 
migration  habitats  and  must  be  redui  Pii 
This  rule  would  authorize  new  methodv 
of  take  for  light  goose  hunting  in 
addition,  the  rule  would  re\ise  the 
regulations  for  the  management  of 
overabundant  light  goose  ptjpulatinns 
and  modifies  the  conservatiim  urtier  that 
will  increase  take  of  such  populations 
DATES:  Comments  on  this  prtipiised  rui(> 
must  be  received  b\-  Dec  ember  1  1    2(H)'i 
ADDRESSES: 

1.  Comments  should  be  mailed  to 
Chief.  Division  of  Migrattirv  Bird 
Management.  L'  S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street  NW., 
Washington.  DC  20240  Alternativelv, 
comments  may  be  submitted 
electronically  to  the  following  address 


\y hite_jgoose_eis@fws.gov.  In  order  to  be 
considered,  electronic  submissions  must 
include  your  name  and  postal  mailing 
address;  we  will  not  consider 
anonymous  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
public  record. 

2.  The  public  may  inspect  comments 
during  normal  business  hours  in  Room 
634 — Arlington  Square  Building,  4401 
N.  Fairfax  Drive.  Arlington,  Virginia. 

3.  You  may  obtain  copies  of  tne  draft 
environmental  impact  statement  from 
the  above  address,  or  by  downloading  it 
from  our  Web  site  at  http:// 
migratoiybirds.fws.gov/issues/snowgse/ 
thlmnt  html 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
.Andrew.  Chief,  Division  of  Migratory 
Bird  Management,  (703)  358-1714;  or 
lames  Kelley  (612)  713-5409 
SUPPLEMENTARY  INFORMATION:  We 
reuuldte  th'-  trtkiiii;  tjj  iiugidlnrv  birds 
under  ih'  i   ur  !  .lateral  migratory  bird 
treatit^s  the  I'nited  States  entered  into 
With  Great  Britain  (for  Canada),  Mexico, 
lapan.  and  Russia.  Regulations  allowing 
the  take  of  migrator.-  birds  are 
authorized  by  the  Migrator\'  Bird  Treaty 
Act  (16  use.  703-711).  and  the  Fish  ' 
ajid  Wildlife  Improvement  Act  of  1978 
(16  use.  712).  The  Acts  authorize  and 
direct  the  Secretary  of  the  Interior  to 
allow  hunting,  taking,  killing,  etc.  of 
migratiir}  birds  subject  to  the  provisions 
of,  and  in  order  to  carry  out  the 
purposes  of.  the  four  migrator}'  bird 
treatu^-- 

1  he  19 Ih  treaty  with  Great  Britain 
was  amended  in  1999  by  the 
gfivernments  of  Canada  and  the  U.S. 
.\rtirle  II  of  the  amended  U.S. -Canada 
migratory-  bird  treaty  (Treaty)  states  that, 
in  order  to  ensure  the  long-terra 
conservation  of  migratory  birds, 
migratory  bird  populations  shall  be 
managed  in  accord  w  ith  conservation 
principles  that  include  (among  others): 
To  manage  migratory  birds 
internationally:  to  sustain  healthy 
migratory  bird  populations  for 
harvesting  needs;  and  to  provide  for  and 
prtnect  habitat  necessary'  for  the 
I  nnser\ati(in  of  migratory  birds  Article 
111  t)f  the  Treaty  states  that  the 
ci  i\  ernments  should  meet  regularly  to 
rev  lew  progress  in  implementing  the 
Treat \    The  review  shall  address  issues 
important  tn  the  conservation  of 
mik;rat(ir\  birds,  including  the  status  of 
miurat(ir\  bird  populations,  the  status  of 
iniiM/rt.-iiit  u.ii^ratorv  bird  habitats,  and 
tlie  eitet  ti\  eness  of  management  and 
regulatory  systems.  The  governments 
agree  to  work  cooperatively  to  resolve 
identified  problems  in  a  manner 
consistent  \\  ith  the  principles  of  the 


I 


52078 


Federal  Register    Vol    Bfi.  N'n    l')H    Friday.  Qrtober  12.  2001 /Proposed  Rules 


Trf^aty  and.  :f  tht-  nHori  arises,  to 
conclude  special  arrangements  to 
conserve  and  protect  species  of  concern. 
Article  1\'  of  the  Treaty  states  that  each 
government  shall  use  its  authority  to 
fake  appropriate  measures  to  preser\'e 
and  enhanr"  the  en\ironment  of 
migratory  birds  In  particular,  the 
governments  shall,  within  their 
constitutional  authority,  seek  means  to 
prevent  damage  to  sut:h  birds  and  their 
environments  and  pursue  cooperative 
arrangements  to  c.on»er\e  habitats 
essential  to  migratory  bird  populations. 
Article  \'1I  of  the  Treaty  authorizes 
permitting  the  take.  kill.  etc..  of 
migratory  birds  that,  under 
extraordinary  conditions,  become 
seriously  injurious  to  agrit:ulfural  or 
other  interests. 

Geographic  Distribution  of  Species 

Greater  snow  geese  [Cbi^n 
caerulescens  atlantica]  breed  in  the 
eastern  .\r(:ti(  of  Canada  and  migrate 
southward  through  Quebec.  New  York, 
and  New  England  to  their  wintering 
grounds  in  the  mid-Atlantic  United 
States  (Reed  ct  al    1^98),  Lesser  snow- 
geese  \(^hfn  r  cdprulescpns)  breed 
throughout  much  of  the  Arctic  region  of 
North  America  (Mowbray  et  ai.  2000). 
Additionally,  a  population  that  breeds 
on  Wrangel  Island.  Russia,  migrates 
through  Alaska,  western  Canada,  and 
several  western  States.  The  wintering 
range  of  lesser  >now  geese  is  broad,  with 
birds  nesting  in  the  western  Arctic 
tending  to  winter  in  the  Pacific  Flyway, 
and  birds  nesting  in  the  central  and 
eastern  Arctic  wintering  primarily  in  the 
Central  and  Mississippi  Flvwavs.  Small 
numbers  of  lesser  snow  geese  winter  in 
the  Atlantic  Flyway. 

Approximately  95%  of  Ross'  geese 
(Chen  rossii)  breed  in  the  Queen  Maud 
Gulf  region  of  the  centrd  .\rctic  (Kerbes 
1994).  Small  numbers  of  Ross'  geese 
also  breed  on  Banks  Island  in  the 
western  Arctic,  along  western  and 
southern  Hudson  Bay.  and 
'  Southampton  and  Baffin  Islands  in  the 
eastern  Arctic.  Prior  to  the  1960s,  most 
Ross'  geese  migrated  to  wintering  areas 
in  California.  This  species  has 
dramatically  expanded  its  range 
eastward  m  recent  decades  (Ryder  and 
.Misausk.i^  194.5).  A  large  pniportion  of 
R()>s'  gp.'se  winters  ;n  the  Central  Valley 
of  California   .Smaller  numbers  of  Ross' 
geese  winttr  m  the  southwest  portion  of 
the  Central  Piywaw  and  in  .\rkansas 
and  Louisian-i 

Cireater  snow  geese,  lesser  snow  geese, 
and  Ross  geese  are  referred  to  as  "light" 
geese  duo  to  the  light  coloration  of  the 
white-phase  plumase  morph.  as 
opposed  ID  true    (iark'  geese  such  as 
the  white-fronted  ur  Canada  goose.  We 


include  both  plumage  variations  of 
lesser  snow  geese  (white,  or    snow"  and 
dark,  or  "blue")  under  the  designation 
light  geese.  Dark  phase  Ross'  geese  exist 

but  are  uncommon 

Population  Delineation 

Waterfowl  management  activities 
frequently  are  based  on  delineati"n  of 
populations  that  are  the  target  of 
management.  In  most  instances, 
populations  are  delineated  according  to 
where  they  winter,  whereas  others  are 
delineated  based  on  location  of  their 
breeding  grounds.  For  management 
purposes,  populations  can  comprise  one 
or  more  species  of  geese.  For  example. 
lesser  snow  geese  and  Ross'  geese  in  the 
central  portion  of  North  America  are 
frequently  found  in  the  same  breeding, 
migration,  and  wintering  areas.  Due  to 
these  similarities,  the  term    light  goose 
population  "  is  used  to  refer  to  various 
populations  comprising  both  lesser 
snow  geese  and  Ross'  geese,  as 
described  below.  In  descriptions  of 
geographic  areas,  eastern  Arctic  refers  to 
the  area  east  of  approximately  longitude 
95"  W:  the  central  Arctic  refers  to  the 
area  between  95'  W  and  approximately 
115°  W;  and  the  western  Arctic  refers  to 
the  area  west  of.115"  W.  Administrative 
flyway  boundaries  also  are  used  to 
describe  population  ranges. 

Greater  snow  geese — A  single 
population  of  greater  snow  geese  is 
recognized  in  North  America.  The 
population  is  relatively  isolated  from 
other  light  goose  populations,  except  for 
potential  mixing  with  small  groups  of 
lesser  snow  geese  in  the  central  portion 
of  the  Atlantic  Flyway. 

Mid-Continent  Population  IMCPI  of 
light  geese — This  term  is  used  to 
describe  light  geese  (lesser  snow  and 
Ross'  geese)  that  migrate  primarih 
through  North  Dakota,  South  Dakota. 
Nebraska,  Kansas.  Iowa,  and  Missouri 
and  winter  in  Arkansas,  Louisiana, 
Mississippi,  and  eastern,  central,  and 
southern  Texas.  MCP  birds  nest  in 
colonies  along  the  southern  and  western 
shores  of  Hudson  Bav  and  on 
Southampton  and  Baffin  Islands  in  the 
eastern  Arctic,  and  in  the  Queen  Maud 
Gulf  region  of  the  central  Arctic   Field 
studies  conducted  in  Texas  during 
winter  indicate  that  sur\'eyed  MCP  light 
geese  comprise  approximateh  94"'. 
lesser  snow  geese  and  b"n  Ross'  geese 
(Texas  Parks  and  Wildlife  Department. 
unpublished  data).  Similar  studies 
conducted  in  Louisiana  indicate  that 
MC'P  flocks  in  sampled  areas  comprise 
approximately  98%  lessor  snow  geese 
and  2%  Ross'  geese  (Helm  2001). 

Western  Central  Fh-w/n  Population 
I WCFP)  of  light  geest—\\i  .VP  light 
geese  winter  in  southern  Colorado. 


northwestern  Texas.  New  Mexico,  and 
the  northern  Highlands  of  Mexicxj 
(Mines  et  al    1999).  WCFP  light  geese 
nest  primarily  in  the  central  and 
western  Canadian  .Arctic:,  with  nesting 
colonies  on  Banks  Island  (mostly  lesser 
snow  geese,  with  some  Ross'  geese)  and 
Queen  Maud  Gulf  (mostly  Ross'  geese, 
with  some  lesser  snow  geese). 
Obser\'ations  of  birds  marked  with  neck 
[:ollars  indic:ate  that  17"n  of  lesser  snow 
geese  frcmi  the  central  Arctic:  (Kerbes  et 
al.  1999).  and  24"'o  of  lesser  snow  geese 
from  the  western  Arctic  (Armstrong  et 
al.  1999).  migrate  to  WCFP  wintering 
areas.  Neck  collar  data  are  not  available 
for  Ross'  geese.  Overall,  the  WCFP 
comprises  approximately  79%  lesser 
snow  geese  and  21"n  Ross'  geese 
(Thorpe  1999). 

In  our  previous  Environmental 
Assessment  on  light  goose  management 
(U.S.  Fish  and  Wildlife  Service  1999). 
we  used  the  term  Mid-Continent  light 
geese  (MCLG)  to  refer  to  birds  that 
migrated  and  wintered  in  the  Central 
and  Mississippi  Flyways.  We  defined 
MCLG  as  the  combination  of  MCP  and 
WCFP.  as  described  abo\e   Howe\or, 
confusion  arose  over  the  use  of  the 
terms  MCLG  and  the  Mid-Continent 
Population  of  light  geese.  Therc^fore.  we 
have  discontinued  the  use  of  the  term 
MCLG.  In  our  c:urrent  EIS  on  light  goose 
management,  we  refer  to  the 
combination  of  MC'P  and  Wf'FP  birds  as 
Central/Mississippi  Fl\\va\-  (C'MF)  light 
geese, 

Wi'stf'rn  Population  ol  Ross' geese 
l\VPRGl—\\i'  have  cho.sen  this 
designation  for  Ross'  geese  that  migrate 
to  the  Pac:ifii,  Fl\wa\ ;  jirimariK  to  the 
Central  Valley  of  California.  The  WPRG 
nests  mainly  in  the  Queen  .Maud  Gulf 
region  of  the  central  Arctic  .  although  an 
inc Teasing  number  of  birds  nest  in  the 
eastern  .Arctic:  Smaller  numbers  of  birds 
nest  on  Banks  Island  in  the  western 
.\r(  tic    The  WPRCJ  (;ompris(>s  the  largest 
perc  entage  of  wintering  Ross'  geese  in 
the  United  States.  Howexcr.  the  percent 
of  {  eiitral  .Arctic  Ross'  geese  that  are 
recovered  by  hunters  in  the  Pacific 
Fl\\\a\'  has  declined  from  nearh'  100"n 
in  the  19')ns  and  19h()s.  to  dO",,  during 
1990-98 

Pacific  Fi\i\av  Population  of  lesser 
srirtit  gee.se  IPFSGI — PFSG  birds  winter 
in  the  Pac:ific  Flywa\  and  nest  primarilx' 
on  Banks  Island,  and  coastal  river  deltas 
on  the  mainland  at  Anderson  River  and 
Kendall  Island  in  the  western  Arc:tic:. 
Neck  collar  observations  indicate  that 
approximately  /G^o  of  lessee  snow  geese 
that  nest  in  the  western  Arctic  migrate 
to  PFSG  wintt^ring  areas  (Hincjs  et  al. 
1999).  Very  few  lesser  snow  geese 
banded  in  the  central  and  eastern  Arctic 
are  recovered  in  the  Pacific  Flywav. 
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Wrnngel  Island  Population  of  lessor 
snow  gpese — This  population  nests  on 
VVrangel  Island  off  the  north  coast  of 
Russia,  and  winters  in  southern  British 
Ciolumhia.  the  Puget  Sound  area  of 
Washington,  and  in  northern  California 

Population  Surveys 

The  status  of  light  goose  populations 
in  North  America  is  monitored  using  a 
combination  of  aerial  surveys  conducted 
on  breeding,  migration,  and  wintering 
areas.  The  breeding  population  of 
greater  snow  geese  is  estimated  each 
spring  when  the  entire  population  is 
staging  in  the  St.  Lawrence  River  Valley 
during  northward  migration  (Reed  et  aj. 
1998).  Due  to  the  difficulty  of 
conducting  surveys  throughout  the  vast 
arctic  region,  lesser  snow  and  Ross' 
goose  breeding  colonies  are  monitored 
on  a  3-year  rotating  basis  using  low- 
level  aerial  photography  (Kerbes  e(  al 
1999).  Therefore,  estimates  of  the 
number  of  breeding  birds  at  each  colony 
are  not  a\ailable  ever\'  year  Sur\evs  of 
breeding  colonies  provide  estimates  of 
the  number  of  nesting  birds,  but  not  the 
number  of  non-breeding  birds  (primarilv 
1-  and  2-year  olds).  Consequently,  the 
total  population  size  in  spring  is  higher 
than  estimates  deri\ed  from  photo 
surveys  of  breeding  colonies  On  the 
average,  snow  goose  populations  are 
considered  to  ha\e  2.5-3.'j"n  non- 
breeders  in  spring  (Kerbes  e/  al.  1999) 
Therefore,  on  average,  the  total 
population  size  may  be  30"n  greater 
than  breeding  coi(in\  estimates  mdu  ate 

Winter  waterfowl  sur\  eys  are 
conducted  each  year  throughout  the 
entire  lower  48  States.  These  surveys 
began  in  some  areas  as  early  as  the 
1930s:  however,  consistent  survey 
coverage  began  in  195.T.  Biologists  did 
not  begin  separate  inventories  of  MCP 
and  WCFP  light  geese  until  the  winter 
of  1969-70.  Therefore,  during  1955- 
1969.  the  light  goose  count  in  the 
Central  and  Mississippi  Flyways  c  ould 
not  be  separated  into  NICP  and  W'CFP 
components. 

Because  not  all  areas  in  each  State  are 
suneyed.  the  winter  sur\ey  does  not 
provide  a  complete  population  count  for 
light  geese.  Instead,  the  sur\'ey  provides 
an  index  to  the  winter  population  of 
geese,  which  should  not  be  confiised 
with  the  size  of  the  breeding  population. 
Past  photographic  inventories  of  eastern 
arctic  nesting  colonies  suggested  that 
winter  indices  averaged  about  half  of 
the  actual  spring  population  estimate 
(Kerbes  1975).  Boyd  et  al.  (1982)  used  a 
correction  factor  of  1.6  to  apply  to 
winter  indices  to  estimate  the 
approximate  breeding  population  size  in 
spring.  By  maintaining  similar  survey 
methods  from  vear  to  year,  the  winter 


index  is  utilized  to  monitor  the  relative 
size  of  the  various  populations  each 
year.  Because  winter  index  data  are 
available  every  year  for  most  light  goose 
populations  (versus  every  5  years  for 
arctic  breeding  colony  data),  the  winter 
index  is  utilized  to  annually  monitor 
populations  and  aid  in  making  many 
management  decisions. 

Population  Status — Spring  Surveys 

Estimation  of  the  '■[inii^  population  of 
greater  snow  geese  is  --traigtUfDrward, 
because  most  bird^  are  en(  nuntered 
during  the  photo  sur\ey  conducted  in 
the  St.  Lawrence  River  Valley  in 
Quebec  However,  determination  of  the 
number  of  breeding  lesser  snow  and 
Ross'  geese  for  various  populations  is 
problematic  because  delineation  of  most 
populations  is  based  on  wintering 
ground  affiliation   For  example,  MCP 
light  geese  comprise  birds  that  breed  in 
the  eastern  and  central  Arctic.  WCFF 
light  geese  comprise  birds  that  breed  in 
the  central  and  western  Arctic.  Because 
photo  sur\  eys  of  breeding  colonies  for  a 
particular  region  are  conducted  every  5 
years,  simultaneous  estimates  from  2 
different  portions  of  a  population's 
breeding  range  mav  be  lacking. 
Therefore,  we  present  breeding 
population  estimates  for  lesser  snow 
and  Ross'  geese  for  the  eastern,  central. 
and  western  antK  regions,  rather  than 
[iroviding  spring  estimates  for 
populations  that  are  delineated  based  on 
wintering  ground  affiliation 

(in'dtfr  snoHgppse — The  spiring 
population  estimate  of  greater  snow 
geese  increased  from  approximately 
25.400  birds  in  1965.  to  813.900  birds  in 
2000  (Reed  H  al.  1998.  Reed  et  al   2000) 
The  population  grfivvth  rate  during 
1965-2000  was  8  8  ",.  per  year.  At  the 
(  urrent  rate  of  growth,  the  greater  snow 
goose  population  will  reach  1  million  by 
2002,  and  over  2  million  by  2010, 

Light  geesp  in  the  eastern  Arctic — The 
number  of  breeding  lesser  snow  geese 
on  surveyed  colonies  in  1973  was 
approximately  1.057.400  birds  (Kerbes 
1975)  During  1973-97.  th(>  number  of 
breeding  lesser  snow  geese  increased  at 
an  annual  rate  of  4.7'\>,  to 
approximateK  3,010.200  birfis 
(Canadian  Wildlife  Servic  e 
unpublished  data)  Including  an 
additional  30°.!  for  non-breeding  birds, 
the  total  number  of  lesser  snow  geese  in 
the  eastern  .Xrctii  was  nearly  4  million 
birds  in  1997.  Assuming  a  4  7"(.  annual 
growth  rate  since  1997,  we  project  the 
total  number  of  lesser  snow  geese  in  the 
eastern  Arctic  will  be  approximately  4.7 
million  in  spring  2001   Due  to 
expansion  of  its  breeding  range,  the 
number  of  Ross'  geese  in  the  eastern 
Arctic  has  increased  from 


approximately  2,000  birds  in  1990.  to 
52.000  birds  in  1998  (Canadian  Wildlife 
Service,  unpublished  data).  A  reliable 
estimate  of  the  annual  growih  rate  of 
Ross'  geese  in  the  eastern  Arctic  is  not 
available;  therefore,  we  cannot  project 
the  number  of  Ross'  geese  for  spring 
2001. 

Light  geese  m  the  central  Arctic — In 
1966.  the  numbers  of  breeding  lesser 
snow  and  Ross'  geese  on  surveyed 
colonies  in  the  central  Arctic  were 
10.300  and  34,000  birds,  respectively 
(Kerbes  1994).  During  the  period  1966- 
98.  the  number  of  breeding  lesser  snow 
geese  in  the  central  Arctic  increased  at 
an  annual  rate  of  14.6%,  to  the  latest 
estimate  of  816.100  birds  (Canadian 
Wildlife  Service,  unpublished  data). 
During  the  same  period,  the  number  of 
breeding  Ross'  geese  increased  at  an 
annual  rate  of  9.0%,  to  the  latest 
estimate  of  567.100  birds  (Canadian 
Wildlife  Service,  unpublished  data). 
Including  an  additional  30%  to  account 
for  non-breeding  birds,  the  total  number 
of  lesser  snow  and  Ross'  geese  in  the 
central  Arctic  during  spring  1998  was 
approximately  1.061.000  and  737,000 
birds,  respectively  Population  estimates 
following  the  1998  photo  surveys  are 
not  available  at  this  time.  However, 
assuming  the  same  growth  rates  for  each 
species  cited  above,  the  total  number  of 
lesser  snow  and  Ross'  geese  in  the 
central  Arctic  in  spring  2001  will  be 
approximately  1.572.000  and  955.000 
birds,  respectively. 

Light  geese  in  the  western  Arctic — The 
number  of  breeding  lesser  snow  geese 
on  surveyed  colonies  in  1976  was 
estimated  to  be  169.600  birds  (Kerbes  et 
al.  1999).  During  the  period  1976-95, 
the  number  of  breeding  lesser  snow 
geese  increased  at  an  annual  rate  of 
5.3%  to  486.000  birds  (Kerbes  et  al. 
1999).  Including  an  additional  30%  for 
non-breeding  birds,  the  total  number  of 
lesser  snow  geese  in  the  western  Arctic 
was  approximately  632.000  birds  in 
1995.  The  annual  rate  of  population 
growth  increased  to  6.3%  during  1981- 
95  (Kerbes  et  al.  1999);  therefore,  the 
number  of  lesser  snow  geese  in  spring 
2001  likely  will  approach  912.000  birds. 
Ross'  geese  are  not  commonly  found  on 
breeding  colonies  in  the  western  Arctic: 
however  small  numbers  of  birds  are 
found  on  Banks  Island. 

Wmngel  Island  Population  of  lesser 
snow  geese — The  total  population 
(breeders  and  non-breeders)  of  lesser 
snow  geese  on  Wrangel  Island  declined 
from  approximately  150.000  birds  in 
1970  to  56.000  birds  in  1975.  due  to  four 
consecutive  years  of  poor  reproductive 
success  (Kerbes  et  al.  1999).  The 
population  increased  during  the  1980s 
to  nearly  100.000  birds,  but  averaged 


I 


52080 


Federal  Register    Vol.  BB.  No    198 /Friday,  October  12,  2001  / Proposed  Rules 


nnlv  about  65.000  birds  in  the  mid- 
1990s.  Thp  2000  population  estimate 
was  approximatelv  9,t,000  birds  (U.S. 
Fish  and  Wildlife  Service  2000), 

Population  Status — Winter  Surveys 

We  use  operational  survey^ 
conducted  annual!)'  on  vvinlerini; 
grounds  to  derive  winter  intiices  to  lii^ht 
goose  populations  Winter  indices 
represent  a  certain  proportion  of  the 
total  \yintering  population,  and  thus  are 
smaller  than  the  true  population  size. 
However,  by  assuming  that  the  same 
proportion  of  the  population  is  counted 
each  winter,  we  are  able  to  monitor  the 
trend  of  the  overall  population.  Aerial 
surveys  do  not  distinguish  between 
lessc^r  snow  and  Ross'  geese:  therefore, 
winter  indices  for  each  species  are  not 
generated.  Species  composition 
information  derived  from  flock 
sampling  on  the  grrmnd  can  be  used  to 
approximate  the  number  nf  l>'sser  snow 
and  Ross'  geese  in  winter  indices. 

Grfoter  snow  s,epsp — The  winter 
index  of  greater  snow  geese  has 
increased  from  approximatelv  4fi.000 
birds  in  1955.  tn  approximately  465.000 
birds  in  2000  (Serie  and  Raftovich 
2000)  The  winter  survev  is  a  useful  tool 
for  providing  information  on  th^  winter 
distribution  of  snow  geese  in  the 
Atlantic  Flvwav  However,  the  winter 
sur\'ev  counts  a  smaller  proportion  of 
the  population  than  does  the  spring 
survey. 

Mid-Continent  Population  iMC.Pj  of 
hs,ht  oecsf — The  winter  index  of  VtrP 
light  geese  has  increased  from 
approximately  777.000  birds  in  1970.  to 
nearly  2  4  million  birds  in  2000  (Sharp 
and  Moser  2000]  During  1970-2000  the 
MCP  winter  index  inc:reased  J  V'n  per 
\ear,  although  the  rate  of  increase  \id<, 
elevated  to  4.2%  per  year  in  the  past  10 
years.  Using  the  average  of  species 
composition  data  obtained  in  Texas  anfi 
Louisiana  cited  earlier,  we  estimate  that 
the  numbers  of  lesser  snow  and  R(3ss' 
geese  in  the  2000  MCP  winter  index 
were  2.291.000  and  99.200  birds, 
respectively 

Western  Central  Flywoy  Population 
IWCFPI  of  light  geese — The  winter  ind"x 
of  WC^FP  light  geese  has  increased  from 
approximately  42.000  birds  in  1970  to 
approximatelv  256.000  birds  in  2000 
(Sharp  and  Moser  2000)  During  1970- 
2000,  the  WCFP  winter  index  increast-d 
6.2%  per  year  Lesser  snow  geese  and 
Ross'  geese  comprise  approximatelv 
79%  and  21%,  respectively,  of  WT.FP 
light  geese  (Thorpe  1999)   Using  these 
proportions,  the  lesser  snow  and  Rosn' 
goose  components  of  WCFP  light  geese 
in  winter  2000  were  approximately 
202.200  and  53,600  birds,  respectively. 


Western  Population  of  Ross'  geese 
IWPRGI — Consistent,  long-term  surveys 
have  not  been  in  place  to  provide 
annual  winter  indices  for  WPRC. 
Special  surveys  conducted  during  the 
winters  of  1988  and  1989  produced 
estimates  of  over  200.000  Ross'  geese  in 
California  (Pacific  Flvwav  Council 
1992).  Species  compnsition  surveys 
conducted  in  the  Central  Valley  during 
the  winter  of  1992  resulted  in  an  index 
of  221. 300  birds  (Mensik  and  Silveira 
1993).  The  survev  also  was  c:ompleted 
in  December,  2000.  resulting  in  an 
estimate  of  256.000  Ross'  geese  (U.S. 
Fish  and  Wildlife  Service,  unpublished 
data). 

Pacific  Flyway  Population  of  lesser 
snow  geese  (PFSGh-Annu a\  winter 
indices  are  not  available  for  PFSG, 
Species  composition  surveys  conducted 
in  1992  indicated  that  63%  of  light 
geese  wintering  in  California  were  lesser 
snow  geese  (Mensik  and  Silveira  1993), 
The  species  composition  survey 
conducted  in  California  during 
December.  2000,  yielded  an  estimate  of 
409.000  lesser  snow  g(>ese  (U.S.  Fish 
and  Wildlife  Service,  unpublished  data). 

Wrangel  Island  Population  of  lesser 
snow  geese — Winter  indices  are  not 
available  for  Wrangel  Island  lesser  snow- 
geese. 

Population  Goals 

Population  goals  for  various  light 
goose  populations  are  outlined  in  the 
North  American  Waterfowl  Management 
Plan  (NAWMP:  U.S.  Department  of  the 
Interior  pf  al   1998)   In  addition.  Flyway 
Councils  have  set  population  goals  for 
light  geese  they  manage  within  their 
geographii  boundaries.  We  compare 
current  population  le\els  to  NAWMP 
population  goals  to  demonstrate  that 
most  light  goose  populations  have 
increased  substantially  over  what  is 
fonsidered  to  be  a  healthv  population 
level.  We  are  not  suggesting  that  light 
goose  populations  be  reduced  for  the 
sole  purpose  of  meeting  NAWMP 
population  goals. 

Greater  snow  geese — The  Atlantic 
Flyway  Council  population  objective,  as 
well  as  the  .N.AWMP  spring  population 
Joal  for  greater  snow  geese,  is  500,000 
bird".  Therefore,  the  greater  snow  goose 
population  currently  is  63%  higher  than 
the  .^tlantic  Flyway  Council  and 
N.AWMP  goals  The  Arctic  Goose 
Habitat  Working  (iroup  of  the  Arctic 
Goose  loint  Venture  has  recommended 
a  management  goal  of  stabilizing  the 
greater  snow  goose  population  at 
between  800,000  to  1  million  birds 
(Ciiroux  pf  (i/,  1998a)  However,  the 
Working  Group  recommended  a 
reduction  of  the  population  below  this 
level  if  natural  habitats  continue  to 


deteriorate,  or  if  measures  taken  to 
reduce  crop  depredation  do  not  achieve 
desired  results  (Giroux  et  al.  1998a). 

Lesser  snow  geese — The  NAWMP 
winter  index  goal  for  MCP  lesser  snow 
geese  is  1  million  birds.  The  Central  and 
Mississippi  Flyway  Councils  have  set  an 
upper  management  threshold  (winter 
index)  of  1.5  million  for  MCP  lesser 
snow  geese,  but  have  not  set  a  threshold 
for  WCFP  lesser  snow  geese.  The  2000 
winter  index  of  MCP  lesser  snow  geese 
is  129%  higher  than  the  NAWMP  goal, 
and  53%  higher  than  the  management 
threshold  adopted  by  the  Flyway 
Councils,  The  2000  winter  index  of 
WCFP  lesser  snow  geese  is  84%>  higher 
than  the  NAWMP  winter  index  goal  of 
110,000  birds. 

In  1997.  the  Arctic  Goose  Habitat 
Working  Group  of  the  AG[\' 
recommended  a  management  goal  of 
reducing  the  number  of  light  geese  in 
the  mid-continent  region  (primarily 
MCP  and  WCFP  birds)  by  50%  (Arctic 
Goose  Habitat  Working  Group  1997). 
This  suggests  a  reduction  of  the 
combined  winter  index  of  MCP  and 
WCFP  light  geese  from  the  winter  1996/ 
1997  value  of  3.1  million  to 
approximately  1.6  million  birds. 

The  NAWMP  does  not  contain  a 
winter  index  goal  for  lesser  snow  geese 
in  the  Pacific  Flyway  (PFSG).  but  does 
contain  a  goal  of  200.000  birds  for 
breeding  lesser  snow  geese  in  the 
western  Arctic.  Approximately  76%  of 
lesser  snow  geese  that  nest  in  the 
western  Arctic  migrate  to  PFSG 
wintering  areas  (Hines  et  al,  1999).  The 
1995  photo  survey  estimate  of  486.000 
breeding  lesser  snow  geese  in  the 
western  Arctic  (Kerbes  et  al.  1999)  is 
143%  higher  than  the  NAWMP  goal. 
Hines  et  al.  (1999)  suggested  a  proactive 
approach  to  management  of  western 
Arctic  lesser  snow  geese  by  stabilizing 
the  population  at  its  current  level  before 
it  escapes  control  via  normal  harvest. 

Boss'  geese — The  NAWMP  does  not 
contain  separate  population  goals  for 
MCP  and  WCFP  Ross"  geese.  However, 
the  NAWMP  and  Pacific  Fl\-way 
Council  (Pacific  Flyway  Council  1992) 
utilize  a  total  continental  goal  of 
100.000  breeding  Ross'  geese.  The 
estimate  of  619,100  breeding  Ross'  geese 
in  the  central  and  eastern  Arctic  in  1998 
is  519%  higher  than  the  NAWMP  and 
Pacific  Flyway  goal. 

The  Pacific  Flyway  Council  also  has 
adopted  a  continental  winter  index  goal 
of  150,000  Ross'  geese  (Pacific  Flyway 
Council  1992),  The  combined  winter 
index  total  of  408,750  Ross'  geese  in  the 
MCP,  WCFP.  and  WPRG  geographic 
ranges  is  172%  higher  than  the  Pacific 
Flyway  Council  goal. 
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Potential  Causes  of  Population  Growth 

The  rapid  rise  of  light  goose 
populations  has  been  influenced  heavily 
by  human  activities  (Abraham  and 
)efferies  1997,  Filion  et  al.  1998.  Reed  et 
al.  1998,  Sparrowe  1998).  The  greatest 
attributable  factors  likely  include: 

(1)  A  decline  in  harvest  rate  (percent 
of  population  removed  by  hunting): 

(2)  an  increase  in  adult  survival  rates: 

(3)  the  expansion  of  agricultural  areas 
in  the  United  States  and  prairie  Canada 
that  provide  abundant  food  resources 
during  migration  and  winter:  and 

(4)  the  establishment  of  sanctuaries 
along  the  Flyways. 

We  have  attempted  to  curb  the  growth 
of  light  goose  populations  by  increasing 
bag  and  possession  limits  and  extending 
the  open  hunting  season  length  for  light 
geese  to  107  days,  the  maximum 
allowed  by  the  Treaty.  Despite 
liberalizations  in  regular-season 
regulations,  the  har\est  rate  (the 
percentage  of  the  population  that  is 
hanested)  for  light  goose  populations 
traditionally  has  been  low.  Low  huntmg 
mortality  has  contributed  to  population 
growth,  which  further  reduces  the 
harvest  rate.  The  decline  in  harvest  rate 
indicates  that  past  harvest  management 
strategies  have  not  been  sufficient  to 
stabilize  or  reduce  population  growth 
rates. 

Expansion  of  agriculture  in  light 
goose  migration  and  wintering  areas  has 
contributed  to  population  growth  bv 
providing  a  food  subsidy  (Ankney  and 
Maclnnes  1978;  Abraham  and  Jefferies 
1997.  Giroux  et  al.  1998b).  Light  geese 
exploit  corn,  soybean,  rice,  wheat, 
barley,  oats  and  rye  during  migration 
and  winter.  Food  subsidies  contribute  to 
higher  survival  rates  of  geese  and 
provide  birds  with  additional  nutrients 
during  spring  migration  that  allow  them 
to  arrive  on  the  breeding  grounds  in 
prime  condition  to  breed  and  have 
higher  breeding  success. 

Foraging  Behavior  of  Geese 

Light  geese  have  a  profound  effect  on 
habitat  through  their  feeding  actions, 
and  have  developed  several  modes  of 
feeding  on  plant  material  for  meeting 
their  energy  needs  (Goodman  and  Fisher 
1962.  Bolen  and  Rylander  1978).  Where 
spring  thawing  has  occurred,  and  above- 
ground  plant  growth  has  not  begun, 
snow  geese  dig  into  and  break  open  the 
turf  (grubbing),  consuming  the  highly 
nutritious  below-ground  portions  (e.g., 
roots,  rhizomes)  of  plants.  Grubbing 
continues  into  late  spring.  Snow  geese 
also  engage  in  shoot-pulling  where  birds 
pull  the  shoots  of  large  sedges,  consume 
the  highly  nutritious  basal  portion,  and 
discard  the  remainder  of  the  plant.  A 


third  feeding  strategy  utilized  bv  all 
light  goose  species  is  grazing  of  abo\  e- 
ground  plant  material  by  clipping  action 
of  the  bill.  The  amount  of  time  in  which 
Ross'  geese  utilize  grubbing  and  shnot- 
pulling  is  not  well  documented 
However.  Ross'  geese  are  known  to  grub 
for  below-ground  roots  of  sedges  and 
grasses  in  early  spring  (Rvder  and 
Alisauskas  1995).  Duf  to  their  .smaller 
bill  size.  Ross'  geese  are  able  to  graze 
shorter  stands  of  vegetation,  which 
could  prevent  or  slow  vegetation 
recovery  in  damaged  areas  (Didiuk  ft  al 
2001).  In  addition.  Ross  geese  c;du,se 
considerable  damage  to  vegetation  by 
pulling  up  plants  during  nest-huildint; 
ac:tivities  (Didiuk  ft  al.  2001, 

Habitat  Impacts 

We  have  described  the  impact  of  light 
geese  im  natural  and  agricultural 
systems  for  xanou.s  breeding,  migration, 
and  wintering  areas  in  our  draft  Kl.S  on 
light  goose  management   Due  to  the 
volume  of  technical  information,  we 
refer  the  reader  to  the  draft  ELS  for 
specific  details.  Procedures  for 
obtaining  a  copv  of  the  draft  ELS  are 
described  in  the  ADDRESSES  section  of 
this  document,  .^  synopsis  of  ecosystem 
impacts  follows. 

GrpotiT  snnw  geese — Studies 
conducted  on  Bylot  Island,  where  15°" 
of  the  greater  snow  goose  population 
nests,  indicate  that  goose  grazing  levels 
are  high,  but  there  are  as  yet  no 
indications  of  damage  to  the  \  egetation 
in  terms  of  absence  of  re-growth 
following  grazing  (Giroux  I't  al  1998b) 
However,  monitoring  of  fenced  and  un- 
fenced  studs  plots  has  shown  that 
composition  of  the  plant  ( fimmunity  is 
modified  by  geese,  and  that  annual 
plant  productivity  is  reduced  in  heavilv- 
grazed  areas.  Long-term,  intense  grazing; 
by  geese  leads  to  a  low-level  production 
equilibrium  between  geese  and  plants 
When  grazing  is  experimental  1\ 
stopped,  via  exclosure  fences,  plant 
biomass  increases  rapidly  within  a  few 
years  (Giroux  et  al  1998b). 
Measurements  of  food  availabilitv  on 
Bylot  Island  suggest  that  the  short -term 
ability  of  habitat  to  support  geese  has 
not  been  exceeded  However.  gi\en  the 
rate  of  increase  of  greater  snow  goose 
numbers,  it  is  highly  probable  that  the 
intensity  of  grazing  will  increase  and 
that  the  capacity  of  plants  to  recover 
will  be  exceeded  (Masse  et  al  2001 ) 

The  St.  Lawrence  River  Vallev  is  an 
important  spring  and  fall  staging  area 
for  greater  snow  geese.  Vegetation 
studies  in  bulrush  marshes  indicate  that 
plant  stem  density  in  some  marshes 
declined  by  40%  dunng  1971-96 
(Giroux  and  Bedard  1987)  Repeated 
measures  of  below-ground  plant 


biomass  suggested  that  geese  had 
maintained  the  marsh  svstem  in  a  low- 
level  steady  state  during  the  1980s. 
However,  decreased  number  of  use-days 
ti\  geese,  declining  productivity  of 
bulrush  habitats  at  some  sites,  changes 
in  plant  species  composition,  and 
erosion  of  marshes  indicate  that  the 
r  arrving  capacity  of  bulrush  marshes 
may  have  been  reached  and  that 
marshes  can  no  longer  accommodate  the 
increasing  number  of  snow  geese 
(Giroux  et  al.  1993b).  Until  the  1960s, 
migrating  greater  snow  geese  staged  in 
their  traditional  bulrush  marshes  of  the 
upper  St.  Lawrence  River  estuary. 
However,  birds  gradually  began  field- 
teeding  behavior  during  spring  in  the 
late  1960s  and  early  1970s,  when  the 
population  level  approached  100.000 
(Filion  et  al.  1998).  Crop  damage  in 
Quebec  has  prompted  implementation 
of  a  compensation  fund  to  cover  80%  of 
farmers'  losses.  Bedard  and  LaPointe 
(1991)  predicted  that  rapid  goose 
population  growth  would  soon  lead  to 
unacceptable  crop  damage.  In  some 
areas,  compensation  has  not  been 
sufficient  for  farmers  who  experience 
losses  and  the  Quebec  Farmers  Union 
has  asked  for  a  control  of  the  snow- 
goose  population  (Filion  et  al.  1998). 
With  recent  shifts  of  geese  toward  the 
upper  St.  I^wrence  estuar\'  and  their 
later  departure  from  these  regions. 
damage  to  forage  production  could 
mcrease  and  additional  crops,  such  as 
winter  cereals,  could  be  affected  (Filion 
et  al.  1998), 

Prior  to  the  1960s,  the  impact  of 
urvit.r  vni  \\  ^''se  on  coastal  marshes  of 
tin  I    s  ;;, id  .Xtiantic  coast  appeared  to 
be  relatively  small.  Goose  impacts  on 
niar^)i>  s  \i,-i  ame  more  apparent  as  the 
[M  f  ulatii  li  urew  during  the  1970s  and 
1980s  Fri'ir.  \'.\  lersey  to  North 
Carolina,  dre.1^    f  denuded  marsh,  or 
eat-outs."  Will  <  r^  (!ed  by  foraging 
geese  (Giroux -:   ;     i  *'<m!i1  Marshes  that 
have  expenern  >'(i  e.it  i  ut-.  may  be  able 
to  recover  relatively  quickly  if  sufficient 
below-ground  biomass  remains  to 
resume  vegetative  growth  (Smith  and 
Oduni  1981)  However,  areas  that  are 
grazed  bv  geese  year  after  year  may  be 
maintained  as  mudflats  (Young  1985). 
Snow  goose  grazing  has  impacted 
natural  marshes  at  several  sites 
throughout  the  mid-Atlantic  coast, 
although  impacts  to  coastal  marshes 
appear  to  have  been  reduced  in  areas 
where  birds  have  adapted  to  feeding  in 
dgru  ultural  habitats  The  nutritional 
subsidv  that  agricultural  foods  provide 
to  birds  has  likely  contributed  to  the 
mcrease  in  the  goose  population. 
Increased  damage  to  coastal  marshes 
during  the  last  5- If)  \ear^  has  occurred 
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m  cireas  where  agricultural  foods  are 
less  available  or  where  large  increases  in 
gf)ose  numbers  ha\e  rapidlv  occ:urred 
(Giroux  pt  ai  iqQBbl 

The  use  of  agricultural  lands  by 
greater  snow  geese  in  the  mid-Atlantic 
region  is  a  relatively  recent 
tie\>'lupment   .Agricultural  depredations 
hv  geese  in  the  mid-.-\tlantic  were  first 
rep(jrted  during  the  winter  of  1971-72. 
A  1998  poll  of  agency  personnel  in  6 
mid-.-\tlanti(:  States  indic:ated.  on 
a\erage,  ,in  annual  total  of  fewer  than  35 
crop  damage  complaints  (Giroux  ef  al. 
1998b)  However,  goose  damage  was 
reported  to  be  on  the  increase  in 
Pennsvlvania.  Maryland,  and  Delaware. 
and  stable  in  New  [ersey.  Virginia. 
North  Carolina,  and  New  York  (Giroux 
pf  al.  1998b).  (Top  damage  assessment 
survevs  were  conducted  in  Delaware 
during  1998  and  1999  iDt'laware  Div.  of 
Fish  and  Wildlife  2000),  In  1998.  a  total 
of  S500.000  in  crop  damage  affecting 
12.000  acres  was  (locumented;  primarily 
in  wheat,  bariev.  and  rye  crops.  In  1999. 
the  number  of  acres  affected  had 
declined  to  3.800  acres,  with  damage 
amounts  of  S180,'<00  resulting 
Although  similar  numbers  of  snow 
geese  were  present  in  both  vears, 
modification  of  hunting  season  opening 
dates  for  snow  geese  is  believed  to  be 
responsible  for  the  decline  in  crop 
damage,  it  is  liitelv  that  crop  damage 
reports  underestimate  actual  losses.  U.S. 
farmers  are  not  traditionally 
compensated  for  wildlife  damage  and 
thus  have  little  inf:entive  to  report 
damage  to  agencies.  As  snow  goose 
populations  continue  to  grow,  it  is 
expected  that  agricultural  depredations 
will  increase 

Lfssf^r  snf)vv  and  Ross'  geese — Under 
certain  levels  of  goose  grazing  intensity, 
some  salt-marsh  plants  in  the  Arctic 
show  enhanced  shoot  growth  following 
defoliation  (.Abraham  and  lefferies 
1997)   Howev»'r.  other  plant  species 
show  only  limited  shoot  growth  or  no 
growth  following  defoliation  (Zellmer  et 
a!   199.i|  At  high  levels  of  grazinii 
intensilv.  plant  communities  are  unable 
to  rebound  from  constant  feeding 
pressures.  Once  lesser  snow  geese  graze 
an  area  to  the  point  where  they  can  no 
longer  obtain  sufficient  food,  thev  will 
leave  to  exploit  other  areas.  Normally. 
this  would  allow  plant  communities  to 
rebound  from  grazing.  However.  Ross' 
geese  can  further  impact  areas  after 
snow  geese  leave  because  they  can  graze 
on  shorter  stands  of  plants.  The 
potential  for  plant  recovery  is  further 
reduced  b\  the  ^hnrt  growing  season  in 
arctu.  and  sub-arctic  habitats 

Accelerated  habitat  degradation 
results  from  a  negative  feedback  loop 
between  light  geese  and  the  plant 


communities  they  utilize.  Removal  of 
above-ground  plant  cover  reduces  the 
thickness  of  the  vegetative  mat  that 
insulates  underlying  sediments  from  the 
air.  This  causes  an  increase  in  the  rate 
of  evaporation  from  surface  sediments 
and  greater  concentration  of  salts  from 
marine  clays.  Grubbing  by  geese  further 
exposes  the  soil  substrate.  Most  of  the 
impacts  by  light  geese  on  breeding 
habitats  have  been  documented  in  the 
eastern  and  central  arctic  region.  For 
example,  the  Hudson  Bay  Low  lands 
salt-marsh  ecosystem  consists  of  a 
1,200-mile  strip  of  coastline  along  west 
Hudson  and  lames  Bays,  Canada.  Vast 
areas  of  desertification,  characterized  by 
high  soil  salinity  and  little  or  no 
vegetation,  have  been  documented 
extensively  throughout  the  Hudson  Bay 
Lowlands  (Abraham  and  lefferies  1997). 
Of  the  135.000  acres  of  salt-marsh 
habitat  in  the  Hudson  Bay  Lowlands. 
35%  is  considered  to  be  destroyed.  :iO% 
is  damaged,  and  35%  is  overgrazed 
(Abraham  and  Jefferies  1997).  The  rate 
of  vegetation  decline  at  La  Perouse  Bay 
during  1984-93  was  approximately  159 
acres/year  (calculated  from  data  in  lano 
eta}.  1998).  Habitats  currently 
categorized  as  "damaged"  or 
"overgrazed"  are  being  further  impacted 
and  will  be  classified  as    destroyed"  if 
goose  populations  continue  to  expand. 
Experts  fear  that  many  destroyed 
habitats  will  not  recover  (Abraham  and 
lefferies  1997).  For  example,  in  a  badly 
degraded  area,  less  than  20"n  of  the 
vegetation  within  an  exclosure  (fenced 
in  area  where  geese  cannot  feed)  has 
recovered  after  15  years  nf  protection 
from  light  geese  (Abraham  and  lefferies 
1997).  Recovery  rates  of  degraded  areas 
are  further  slowed  hv  the  short  tundra 
growing  season  and  the  high  salinity 
levels  in  the  exposed  and  unprotected 
soil. 

The  Hudson  Bay  Lowlands  have 
undergone  isostatic  uplift  following 
retreat  of  the  last  glacial  episode.  Upon 
being  released  from  the  weight  of 
glaciers,  the  coastline  has  undergone  a 
slow  rate  of  elevation  increase  (Hik  et  al. 
1992)  The  gradual  uplift  causes 
modification  to  the  soil  environment 
and  leads  to  a  shift  in  communities  of 
plants  that  tolerate  drier  conditions.  It 
has  been  suggested  that  isostatic  uplift. 
not  the  feeding  actions  of  geese,  is 
responsible  for  habitat  damage  at 
breeding  colony  sites.  This  theory  is 
disproved  by  studies  that  utilize  fencing 
to  exclude  geese  from  feeding  in  study 
plots.  Vegetation  in  adjacent  study  plots 
that  are  exposed  to  goose  grazing  is 
removed,  whereas  vegetation  in  fenced 
plots  is  unaffected.  If  isostatic  uplift  was 
responsible  for  vegetation  damage. 


\  egetation  in  fenced  areas  also  should 
have  been  affected. 

Satellite  imagery  has  been  used  to 
demonstrate  habitat  damage  at  other 
sites  in  the  Arctic.  For  example,  lesser 
snow  and  Ross'  goose  population 
growth  at  Karrak  Lake  (approximately 
750  miles  north  of  La  Perouse  Bay)  in 
the  Queen  Maude  Gulf  Migratory  Bird 
.Sanctuary  has  negatively  affected 
habitat  [Alisauskas  1998.  Didiuk  et  al. 
2001)   By  1989.  52"..  of  plant 
communities  within  the  areas  occupied 
by  nesting  light  geese  at  Karrak  Lake 
were  converted  to  exposed  peat,  and  a 
further  7'"'o  had  eroded  to  bare  mineral 
soils  (Alisauskas  1998).  Loss  of 
\egetation  at  colony  sites  may 
eventually  lead  to  desertification 
(Alisauskas  1998).  Abraham  and 
lefferies  (1997)  described  indications  of 
habitat  impacts  by  geese  at  other  sites, 
such  as;  Akimiski  Island;  west  coast  of 
lames  Bay;  Cape  Henrietta  Maria; 
Hudson  Bay  coast  of  Ontario;  Hudson 
Bay  coast  of  Manitoba;  Knife  and  Seal 
Rivers;  Manitoba:  Tha-Anne  River  to  the 
Maguse  River  (west  coast  of  Hudson 
Bay);  Southampton  island;  and 
Southwestern  Baffin  Island.  As  of  yet, 
extensive  damage  to  vegetation  has  not 
been  reported  on  breeding  areas  in  the 
western  arctic;  however,  field  studies 
have  not  been  in  place  to  document 
whether  or  not  any  significant  impacts 
have  occurred  (Kerbes  et  al.  1999) 
Recent  photographs  from  Banks  Island 
indicate  possible  vegetation  changes  as 
a  result  of  goose  grazing  (Abraham  and 
lefferies  1997).  As  population  size  and 
bird  density  increases,  geese  may  begin 
to  impact  western  arctic  breeding 
habitats  in  a  manner  similar  to  birds  in 
the  eastern  and  central  Arctic 

In  contrast  to  the  greater  snow  goose 
situation,  less  attention  has  been  paid  to 
the  impacts  of  lesser  snow  and  Ross' 
geese  on  migration  and  wintering 
habitats.  As  of  yet.  increasing  light 
goose  populations  in  the  mid-continent 
region  have  not  caused  a  widespread 
c;rop  depredation  problem.  A  search  of 
the  crop  damage  reporting  system  of  the 
U.S.  Department  of  Agriculture 
indicated  losses  of  $28,000  in  Louisiana 
during  [anuary  1994  through  November 
2000  (US.  Dept.  Agr..  unpublished 
data).  Losses  totaling  $39,000  were 
reported  in  Texas  from  October  1993  to 
September  2000.  Although  many 
farmers  may  incur  crop  damage,  they 
often  do  not  report  such  losses  because 
there  is  no  compensation  program  in 
place.  Although  light  geese  create  eat- 
outs  in  natural  marsh  systems  on  the 
Gulf  Coast,  there  are  no  indications  that 
such  occurrences  are  serious  enough  to 
warrant  management  action. 
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Impacts  on  Other  Species 

Habitat  damage  will  not  only  affort 
light  geese  themsehes,  but  will  also 
affect  habitat  that  other  species  rely 
upon.  Rockwell  et  al.  (iq'STbl  obserwd 
the  decline  of  local  populations  of  more 
than  30  avian  species  in  the  La  Perouse 
Bay  area  due  to  severe  habitat 
degradation.  Documentation  of  specifu 
declines  in  bird  nesting  activit\  has 
been  accomplished  by  repeated  visits  to 
study  plots.  For  example,  local  nesting 
populations  of  semi-palmated 
sandpipers  and  red-necked  phalaropes 
at  La  Perouse  Bay.  Manitoba,  were 
pcriodicallv  sampled  on  studv  areas 
during  1983-99  (Gratto-Trevor  1994. 
Rockwell  1999).  In  1983.  more  than  120 
semi-palmated  sandpiper  and  4fi  red- 
necked phaJarope  nests  were 
documented  (Gratto-Tre\(ir  1994)  When 
the  study  area  was  sampled  in  1999, 
only  4  sandpiper  and  1  phalarope  nests 
were  found  (Rockwell  1999)  Results 
from  these  studies  indicate  declines  in 
loc;al  populations  of  species  in  areas 
damaged  by  light  geese.  These  results 
are  not  presented  here  to  indu  ate 
continental  declines  in  populations  of 
any  species  H(jwe\er,  if  light  goose 
populations  continue  to  grow  at  current 
rates,  and  geese  continue  to  exploit  and 
destroy  habitats  in  new  areas,  it  is 
possible  that  regional  and  continental 
declines  in  populations  of  other  a\ian 
species  may  occur 

Avian  cholera  is  a  highly  contagious 
and  deadly  disease,  caused  by  the 
bacterium  Pasteurella  multnrida.  and  is 
one  of  the  most  important  diseases  of 
North  American  waterfowl  (Friend 
1999)  Although  much  remains  to  be 
learned  about  the  mechanism  of 
transmission,  there  is  increasing 
evidence  that  lesser  snow  and  Ross' 
geese  act  as  reser\oirs  for  the  bacterium 
that  causes  cholera  (Friend  1999, 
Samuel  et  al.  1997.  Samuel  et  al.  1999a). 
The  movement  of  cholera  from  major 
focal  points  of  the  disease  follows  the 
well-defined  pathways  of  waterfowl 
migration,  and  is  associated  with 
movements  of  les,ser  snow  and  Ross' 
geese  (Brand  1984:  Samuel  et  al.  1999a). 
Over  100  species  of  waterbirds  and 
raptors  are  susceptible  to  avian  cholera 
(Botzler  1991).  The  threat  of  avian 
cholera  to  endangered  and  threatened 
bird  species  is  continually  increasing 
because  of  increasing  numbers  of 
cholera  outbreaks  and  the  expanding 
geographic  distribution  of  the  disease 
(Friend  1999).  Potentially-affected 
species  include  whooping  cranes  and 
bald  eagles.  Various  populations  of 
sandhill  cranes  migrate,  stage,  and 
winter  with  light  geese  and  potentially 
could  be  affected  bv  cholera  outbreaks. 


The  potential  for  massive  outbreaks  of 

avian  cholera  in  light  geese  and  other 
waterffuvl  is  illustrated  by  several 
documented  die-offs  On  Banks  Island 
avian  cholera  caused  the  death  of  at 
least  30,000  and  20.000  lesser  snow 
ge(^se  in  1995  and  1996,  respectively 
(Samuel  ft  al.  1999a).  Over  72,000  ' 
waterbirds  died  of  cholera  in  the 
Rainwater  Basin  of  Nebraska  during 
19H0  (Brand  1984).  We  believe  that  the 
increasint;  iiuiiil)f'r  and  I'xpifiH,!)^; 
geograjihu  distribution  ui  (.njiria 
outl)reaks  represents  a  serious  threat  to 
waterfowl  and  other  bird  populations 
that  are  susc  eptible  to  the  disease.  This 
threat  is  heightened  due  to  the  rapid 
increase  of  light  goose  populations  that 
are  known  carriers  of  the  disease. 
Transmission  of  a\ian  cholera  is 
enhanced  by  the  gregarious  nature  of 
most  waterfowl  species  and  by  high 
densities  of  birds  that  result  from 
habitat  limitations,  especially  in  winter 
and  spring  (Friend  1999).  The 
likelihood  of  cholera  outbreaks  may  be 
reduced  when  waterfowl  occur  in  lower 
densities  (Samuel  rH  ni  1999b). 
Therefore,  we  believe  that  a  reduction  of 
light  goose  populations  will  reduce  the 
risk  of  a\  lan  cholera  outbreaks  and 
associated  impacts  to  other  species  in 
the  future. 

Environmental  Consequences  of  Taking 
No  Action 

We  fully  analyzed  the  No  Action 
alternati\e  with  regard  to  light  goose 
management  in  our  draft  EIS,  to  which 
we  refer  the  reader  (Li.S.  Fish  and 
Wildlife  Service  2001).  In  summary-, 
most  light  goose  populations  will 
continue  to  iiK  reasc  al  iMr^  aiivwhere 
from  5-1  5 'r  per  \ cu    (i>'iif!nling  on  the 
population.  We  expect  breeding 
colonies  to  expand  as  habitat  becomes 
destroyed  in  core  ari'as   Birds  will  begin 
to  exploit  new  areas  and  repeat  the 
pattern  of  habitat  destruction  and 
c:olony  expansion  In  the  case  of  greater 
snow  geese,  we  expect  the  population  to 
exceed  the  abilitv  of  migration  habitats 
to  support  them  Concurrently,  we 
expect  goose  damage  to  agricultural 
crops  to  increase. 

Even  if  natural  causes  result  in 
declines  of  goose  populations,  it  will 
take  habitats  a  prolonged  time  period  to 
recover,  especially  in  the  .\rctic  A 
variety  of  other  bird  species  will  be 
negativelv  impacted  as  the  habitats  thev 
depend  on  become  destroyed  bv  light 
geese.  As  population  densities  increase, 
the  incidence  of  avian  cholera  among 
light  geese  and  other  species  is  likelv  to 
increase.  Significant  losses  of  other 
species,  such  as  pintails,  white- fronted 
geese,  sandhill  cranes,  and  whooping 
cranes,  from  avian  cholera  mav  occur 


This  may  result  in  reduced  hunting, 
birdwatching.  and  other  recreational 
opportunities. 

Habitat  damage  in  the  Arctic  will 
eventually  trigger  density-dependent 
regulation  of  the  population  which 
likely  will  result  in  increased  gosling 
mortality  and  may  cause  the  population 
to  decline  precipitously  Impacts  such 
as  physiological  stress,  malnutrition, 
and  disease  in  goslings  have  been 
documented  and  obser\ations  of  such 
impacts  are  increasing.  However,  it  is 
not  clear  when  natural  population 
regulation  will  occur  and  what  habitat, 
if  any.  will  remain  to  support  the 
sur\'ivors.  Such  a  decline  may  result  in 
a  population  too  low  to  permit  any 
hunting,  effectively  closing  light  goose 
hunting  seasons.  The  length  of  the 
closures  will  largely  depend  on  the 
recovery  rate  of  the  breeding  habitat, 
which  likely  will  take  decades. 

In  the  near  term,  existing  light  goose 
hunting  seasons  would  continue  under 
the  No  Action  Alternative.  We  have 
attempted  to  curb  the  growth  of  light 
goose  populations  by  increasing  bag  and 
possession  limits  and  extending  the 
open  hunting  season  length  for  light 
geese  to  107  days,  the  maximum 
allowed  by  the  Migratory  Bird  Treaty. 
However,  due  to  the  rapid  rise  in  light 
goose  numbers,  the  harvest  rate  (the 
percentage  of  the  population  that  is 
harvested),  has  declined  even  though 
the  actual  number  of  geese  harvested 
has  increased  (Martin  and  Padding 
2000).  The  decline  in  har\'est  rate 
indicates  that  traditional  harvest 
management  strategies,  which  would 
continue  under  the  No  Action 
Alternative,  are  not  sufficient  to  reduce 
population  srowth  rates 

Environmental  ( ionsequeni  es  nt 
Proposed  .\(  turn 

We  fully  analyzed  our  proposed 
action  in  the  draft  EIS  on  light  goose 
management,  to  which  we  refer  the 
reader  for  specific  details  (U.S.  Fish  and 
Wildlife  Service  2001).  In  summary. 
implementation  of  regulations  to 
increase  harvest  of  light  geese  will 
reduce  various  light  goose  populations 
to  levels  we  believe  are  more  compatible 
with  the  ability  of  habitats  to  support 
them  Furthermore,  habitats  upon  which 
other  species  depend  will  be  preserved. 

The  greater  snow  goose  population 
will  be  reduced  from  the  spring  2000 
level  of  H 13. 900  birds  to  the 
management  goal  of  500,000  birds.  The 
number  of  light  geese  in  the  Central  and 
Mississippi  Flyways  (primarily  MCP 
and  WCFP  light  geese)  will  be  reduced 
by  50%  This  suggests  a  reduction  of  the 
combined  winter  index  of  MCP  and 
WCFP  light  geese  from  3.1  million  in 
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1997  Ithf  vr>ar  the  management 
obiective  was  established)  to  slightly 
less  than  l.b  million.  Because  the  winter 
index  does  not  represent  the  entire 
population,  the  true  population  size  will 
be  much  higher  than  1.6  million 
followins  a  reduction  program.  Using  an 
adjustment  factor  of  1.6  (Boyd  et  a/. 
1982).  we  estimate  that  a  winter  index 
of  1.6  million  corresponds  to  nearly  2.6 
million  breeding  birds  in  spring.  Adding 
30°'o  for  non-breeding  birds  brings  the 
total  population  to  a  minimum  of  3.3 
million  birds  following  a  population 
reduction  program.  We  believe  a 
population  level  of  .3  3  million  birds  is 
more  than  adequate  to  ensure  the  long- 
term  health  of  MCP  and  WCFP  light 
goose  populations. 

UV'  do  not  anticipate  population 
reduc  tion  rictions  for  either  Pacific 
Flyway  lesser  snow  geese,  or  the 
Western  Pijpulation  ')f  Ross'  geese  over 
the  next  spveral  veais  However.  Hines 
pf  a!  U999)  have  suggested  a  proactive 
approat  h  to  management  of  lesser  snow 
geese  that  br^'ed  in  the  western  Arctic  by 
stabilizing  the  population  at  its  current 
level  before  it  escapes  control  via 
normal  harvest  Future  actions  may  be 
taken  tn  ( rintrol  either  nf  these 
populations  if  it  becomes  e\ident  that 
(1)  additional  harvest  pressure  is  needed 
to  control  light  geese  that  breed  in  the 
central  Arctic,  and/or  (2)  light  goose 
damage  to  habitats  in  the  western  Arctic 
necessitates  control  of  light  geese  that 
breed  there.  We  would  propose  to 
authorize  the  Pacifi(.  Flvway  to 
implement  special  light  goose 
regulations  under  the  above 
circumstances  because  a  large 
prfjportion  of  central  arctic  light  geese. 
espef;iallv  Ross'  geese,  and  the  majority 
of  western  arctic  light  geese  winter  in 
th»'  Pacific  Flvway.  if  necessary,  a 
proposal  to  include  thf  Pai  ifn   Flwvav 
would  he  published  in  th^■  Federal 
Register  lir  public  comment.  Any 
pnpulatmn  control  actions  for  light 
geese  in  the  Pdcifi(  Flvwav  should  be 
designed  to  minimizi'  neg.itive  impacts 
to  Wrangel  Island  lesser  snow  geese, 
which  historically  have  not  fared  as 
well  as  other  light  goose  populations. 

Althcjugh  our  intention  is  to 
significantly  reduce  some  light  goose 
populati'ins  in  order  to  relieve  pressures 
cm  breefiing  and/or  migration  habitats, 
we  feel  that  these  efforts  will  not 
threaten  th»'  long-term  status  of  these 
populations  We  will  carefully  analyze 
and  assess  the  status  of  light  goose 
populations  on  an  annual  basis,  using 
the  winter  index,  periodic  photo 
surv^'vs  in  the  .\rctic.  banding  data,  and 
other  sur\  eys,  to  ensure  that  the 
populations  are  not  over-harvested. 


Experts  feel  that  breaking  or  removing 
eggs  from  nests,  and  other  non-lethal 
techniques,  would  be  inefft-ctive  at 
significantly  reducing  the  p(jpulations 
within  a  reasonable  timeframe  to 
preserve  and  protect  habitat  (Batt  1997) 
We  prefer  to  implement  alternative 
regulatory  strategies  designed  to 
increase  light  goose  harvest  afforded  b\ 
the  Migratory  Bird  Treatv  and  avoid  the 
use  of  more  drastic  population  control 
measures. 

We  believe  that  a  reduction  of  certain 
light  goose  populations  will  relieve 
negative  habitat  pressures  on  other 
migratory  bird  populations  that  occur 
on  light  goose  breeding  and  w  intering 
grounds  and  other  areas  along  migration 
routes.  By  arresting  habitat  damage  by 
light  geese,  other  species  will  not  be 
forced  to  seek  habitats  elsewhere,  thus 
avoiding  potential  decreases  in  their 
reproductive  success.  Further,  we 
expect  that  by  decreasing  the  numbers 
of  light  geese  on  wintering  and 
migration  stopover  areas,  the  risk  of 
transmission  of  avian  cholera  to  other 
species  will  be  reduc  ed. 

Special  Light  Goose  Regulations 

This  proposed  rule  would  make 
permanent  regulations  that  are  very 
similar  to  those  in  effect  by  reason  of  the 
Arctic  Tundra  Habitat  Emergencv 
Conservation  Act.  The  differences  are 
that  we  now  would  include  the  Atlantic 
Flyway  States  as  being  eligible  to 
implement  special  light  goose 
regulations  to  manage  the  population  of 
greater  snow  geese.  Pacifit  Flyway 
States  may  be  eligible  in  the  future  if 
habitat  damage  becomes  evident  in  the 
western  Arctic,  or  if  additional  harvest 
pressure  is  needed  on  central  Arctic 
light  geese.  We  also  have  provided 
further  guidance  to  States  as  to  what 
type  of  information  should  be  collected 
and  reported  with  regard  to  harvest 
resulting  from  implementation  of  the 
conservation  order.  Such  information 
will  further  refine  our  ability  to  evaluate 
the  impacts  of  such  regulations  on  light 
goose  populations.  Finally,  we  have 
revised  terminology  with  regard  to 
baiting  that  incorporate  changes  we 
made  to  baiting  regulations  on  lune  3, 
1999(64  FR  29799). 

These  proposed  regulations  address 
two  areas.  The  first  would  authorize  the 
use  of  nev\'  hunting  methods  (eg, 
electronic  calls  and  unplugged 
shotguns)  to  harvest  light  geese  during 
normal  hunting  season  frameworks. 
New  methods  of  take  would  be  allowed 
only  during  periods  when  all  waterfowl 
(except  light  goose)  and  crane  hunting 
seasons,  excluding  fait  onr\ .  are  closed 
Authorization  of  new  methods  of  take 
during  light-goose-only  seasons  would 


be  allowed  only  during  normal  hunting 
season  framework  dates  (September  1  to 
March  10).  except  as  provided  in  Part  21 
described  below.  Individual  States 
would  determine  the  exact  dates  when 
such  changes  would  be  authorized. 
Persons  utilizing  new  methods  of  take 
during  light  goose  burning  seasons 
would  be  required  to  possess  a  Federal 
migratory  bird  hunting  stamp,  be 
registered  under  the  Harvest 
Information  Program,  and  be  in 
compliance  with  any  additional  State 
license  and  stamp  requirements 
pertaining  to  hunting  waterfowl. 

The  second  would  revise  subpart  E  of 
50  CFR  part  21  for  the  management  of 
overabundant  light  goose  populations. 
Under  this  subpart,  we  propose  to 
establish  a  conservation  order 
specifically  for  the  control  and 
management  of  light  geese.  Under  the 
authority  of  this  rule.  States  could 
initiate  aggressive  harvest  management 
strategies  with  the  intent  to  increase 
light  goose  harvest  without  having  to 
obtain  an  individual  permit,  which  will 
significantly  reduce  the  administrative 
burden  on  State  and  Federal 
governments.  This  rule  would  enable 
States,  as  a  management  tool,  to  use 
hunters  to  harvest  light  geese,  by 
shooting  in  a  hunting  mannt^r.  inside  or 
outside  of  the  regular  migratory  bird 
hunting  season  framework  dates  of 
September  1  and  March  10  .Mthough  a 
conservation  order  could  be 
implemented  at  any  time,  we  believe  the 
greatest  value  of  this  rule  would  be  the 
provision  of  a  mechanism  to  increase 
harvest  of  light  geese  beyond  Marc  h  10. 
the  latest  possible  closing  date  for 
traditional  migratory  bird  hunting 
seasons.  This  provision  would  be 
especially  effective  in  inc:reasing  harvest 
in  mid-latitude  and  northern  States 
during  spring  migration.  The 
conservation  order  is  not  a  hunting 
season,  and  implementation  of  such 
regulations  should  not  be  construed  as 
opening,  re-opening,  or  extending  any 
open  hunting  season  contrary  to  any 
regulations  promulgated  under  Section 
3  of  the  Migratory  Bird  Treaty  Act. 

Conditions  under  the  conservation 
order  would  require  that  participating 
States  inform  participants  acting  under 
the  authority  of  the  c;onsenation  order 
of  the  conditions  that  applv  to  the 
amendment.  In  order  to  minimize  or 
avoid  take  of  non-target  species.  States 
may  implement  this  action  only  when 
all  waterfowl  (including  light  goose)  and 
c;rane  hunting  seasons,  excluding 
falc:onr\'.  are  closed.  In  addition  to 
authorizing  new  methods  of  take  (i.e.. 
elec:tronic  calls  and  unplugged 
shotguns),  the  conservation  order  would 
not  impose  daily  bag  limits  for  light 
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geese  and  would  allow  shooting  hours 
for  light  geese  to  end  one-half  hour  after 
sunset.  Because  it  is  not  a  hunting 
season,  conservation  order  participants 
would  not  be  required  by  Federal  law  to 
possess  a  valid  migratory  bird  hunting 
stamp  or  be  registered  in  the  Harvest 
Information  Program,  unless  otherwise 
required  by  an  individual  State  States 
may  impose  additional  requirements  on 
participants. 

Initially,  we  restrict  the  scope  of  this 
proposed  rule  to  the  light  geese  in  the 
U.S.  portions  of  the  Atlantic. 
Mississippi,  and  Central  Flyways. 
However,  we  would  propose  to  include 
the  Pacific  Flyway  in  the  future  if  it 
becomes  evident  that  (1)  additional 
harvest  pressure  is  needed  to  control 
light  geese  that  breed  in  the  central 
Arctic,  and/or  (2)  light  goose  damage  to 
habitats  in  the  western  Arctic 
necessitates  control  of  light  geese  that 
breed  there.  The  Pacific  Flvway  would 
be  allowed  tf)  implement  special  light 
goose  regulations  under  the  above 
circumstances  because  a  large 
proportion  of  central  ,-\rctic  light  geese. 
especially  Ross'  geese,  and  the  ma|orit\- 
of  western  Arctic  light  geese,  winter  in 
the  Pacific  Flyway. 

We  acquired  experience  with  the 
proposed  regulatory  changes  in  the 
Central  and  Mississippi  Fl\  ways  during 
1999-2001  after  we  implemented  su(  h 
regulations  on  Februar\-  IB.  1999  (64  FR 
7.507:  64  FR  7517)   We'withdrew  the 
new  light  goose  regulations  on  lune  17, 
1999  (64  FR  32778)  to  end  existing 
litigation  and  initiate  development  of 
the  environmental  impact  statement 
However.  Congress  passed  the  .Arctic 
Tundra  Habitat  Emergenrv  Conser\ati(in 
Act  (Pub.  L,  106-108)  in  November, 
1999,  which  reinstated  the  regulations 
We  published  a  notice  of  this 
reinstatement  on  December  20,  1999  (64 
FR  71236),  Our  most  recent  estimate 
indicates  that  implementation  of  new 
light  goose  regulations  increased  harvest 
of  light  geese  in  the  Central  and 
Mississippi  Flvwavs  bv  69%  during 
1999/00  (US,  Fish  and  Wildlife  Service 
2001),  The  1999/2000  total  US  har\est 
of  over  1.3  million  light  geese  in  the 
Central  and  Mississippi  Flyways  is 
nearly  equal  to  the  annual  harvest  of  1  4 
million  that  is  required  to  reduce  the 
number  of  birds  by  50%  (Rockwell  and 
Ankney  2000).  We  estimate  that  the 
greater  snow  goose  population  can  be 
reduced  to  500,000  birds  by  2004  if 
implementation  of  new  light  goose 
regulations  in  the  Atlantic  Flyway 
increases  harvest  bv  69%  (US.  Fish  and 
Wildlife  Ser\ice  2001). 

We  will  annually  monitor  the  status 
of  light  goose  populations  in  North 
America.  The  amendments  to  50  CFR 


Parts  20  and  21  will  be  suspended  in  the 
Atlantic  Flvwav  if  the  greater  snou 
goose  population  is  reduced  to  the  goal 
of  500,000  birds  The  amendments  will 
be  suspended  in  the  Central  and 
Mississippi  Flyways  if  the  winter  index 
is  reduced  to  the  management  goal  of 
approximatelv  1.6  million  birds 
(primarily  MCP  and  WCFP  light  geese), 
Howe\er.  in  the  e\ent  that  any  light 
goose  population  resumes  population 
growth  above  management  goals,  it  may 
become  necessarv  to  re-implement 
additional  methods  of  take  (Part  20) 
and/or  the  conservation  order  (Part  21) 
in  an  attempt  to  return  the  population 
to  the  desired  level.  Furthermore,  if 
electronic  calls  and  unplugged  shotguns 
are  shown  to  he  no  longer  effective  in 
increasing  harvest  of  light  geese,  we  will 
propose  to  supplement  them  by 
authorizing  additional  methods  of  take. 
Anv  proposed  (  hanges  to  light  goose 
regulations  will  he  published  in  the 
Federal  Register  for  public  comment 
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NEPA  Considerations 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  "the  Council  on 
Environmental  Qualitv's  regulation  for 
implementing  NEP.-\  (40  C:FR  1500- 
1508).  we  prepared  a  draft 
Environmental  Impact  Statement  (DEIS) 
in  .August  2001.  The  DEIS  is  available  to 
the  public  at  the  location  indicated 
under  the  ADDRESSES  caption. 

Endangered  Species  Act  Consideration 

Section  7(a)(2)  of  the  Endangered 
Species  Act  (ESA),  as  amended  (16 
ISC.  1531-1543:  87  Stat,  884) 
provides  that  "Each  Federal  agency 
shall,  in  consultation  with  and  with  the 
assistance  of  the  Secretary,  insure  that 
any  action  authorized,  funded,  or 
carried  out  *    *    *  is  not  likelv  to 
jeopardize  the  continued  existenf:e  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  [critical]  habitat 
*    »    *."  VVe  have  initiated  Section  7 
consultation  under  the  ESA  for  this 
proposed  rule.  The  result  of  our 
consultation  under  .Section  7  of  the  ESA 
will  be  available  to  the  public  at  the 
location  indicated  under  the  ADDRESSES 
caption 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  .Act  of  1980 
(5  US.C.  601  et  seq)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The 
economic  impac:ts  of  this  proposed 
rulemaking  will  fall  primarily  on  small 
businesses  because  of  the  structure  of    . 
the  waterfowl  hunting-related 
industries.  The  rule  benefits  small 
businesses  by  avoiding  failure  of  an 
ecosystem  that  produces  migratory  bird 
resources  important  to  American 
citizens.  Hunting  seasons  for  all  goose 
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spec:ies  produce  a  total  annual  economic 
impact  of  S608  million  (U.S. 
Department  of  the  Interior  1997).  Light 
geese  represent  approximately  24%  of 
all  geese  taken  in  the  U.S.  The 
distribution  of  light  goose  harvest 
among  Flyways  is  as  follows:  Atlantic 
Flyvvay  5%;  Mississippi  Flywav  ,16%, 
Central  Flyway  53%;  Pacific  Flvwav 
6%i.  Allocating  the  economic  impact  of 
light  goose  hunting  in  each  Flyway  b\' 
these  proportions,  the  economic  impact 
of  light  goose  hunting  is  S7.5  million  in 
the  Atlantic  Flyway.  S52.5  million  in 
the  Mississippi  Flvway.  S76.7  million  in 
the  Central  Flyway,  and  S9.3  million  in 
the  Pacific  Flyway.  The  proposed  rule  is 
expected  to  preserve  this  economic 
impact  and  generate  additional  output 
by  providing  opportunit\'  to  increase 
take  of  light  geese  beyond  March  10  in 
the  three  easternmost  Flyways.  Data  are 
not  available  to  estimate  the  number  of 
small  entities  affected,  but  it  is  unlikelv 
to  be  a  substantial  number  r)n  a  national 
scale.  In  1999.  we  estimated  that 
implementation  of  new  light  goose 
regulations  would  avert  a  population 
crash,  thus  avoiding  the  closure  of 
normal  light  goose  hunting  seasons  due 
to  low  populations  in  the  Central  and 
Mijisissippi  Flyways.  and  avoiding  a  S7U 
million  loss  in  economic  output 
associated  w  ith  such  seasons. 
Implementation  of  light  goose 
regulations  would  also  help  reduce 
agricultural  losses  caused  by  geese  Our 
proposed  action  is  to  implement  special 
regulations  to  increase  harvest  of  light 
geese.  If  the  proposed  alternative  is 
implemented,  populations  would  be 
reduced  to  levels  that  habitats  can 
support  and  agricultural  damages  will 
be  reduc :ed.  We  have  determined  that  a 
Regulatory  Flexibility  Act  analysis  is 
not  required. 

Executive  Order  12866 

This  rule  was  reviewed  bv  the  Office 
of  Management  and  Budget  and  deemed 
non-significant  under  E.C).  128tif3.  This 
rule  will  not  have  an  annual  economic 
effect  of  SlOO  million  or  adversely  affiMt 
an\'  economic  sector.  producti\it\ . 
competition,  jobs,  the  imvironment.  or 
other  units  of  government.  Therefore,  a 
cost-benefit  (economic  analysis  is  not 
recjuired  The  rule  will  affec:t  regional 
economic:  benefits  in  two  ways   First,  it 
may  prevent  a  die-off  of  light  gcfse  and 
other  ill-effects  of  overpopulation 
People  derive  pleasure  from  both 
hunting  and  watc;hing  light  geese.  The 
improvement  in  public;  welfare  is 
difficult  to  measure  but,  given  the 
number  of  people  involved  and  time 
committed,  it  is  less  than  SlOO  million. 
By  preventing  a  crash  in  light  goose 
populations,  the  rule  benefits  hunters 


and  birdwatchers  bv  en.sunng  the 
population^  remain  at  usable  levf>ls  and 
ensures  the  future  of  a  SI 40  million 
industr\'  associated  with  light  goose 
hunting  in  the  I  "S  Seidnd.  the  rule 
would  generate  about  S21  nullicin  in 
added  local  output  asMu  lated  wilh 
increased  number  ot  days  to  take  light 
geese  during  consenation  orders  in  the 
.Atlantic .  .Mi'-sissippi.  and  Central 
Flyways.  Inicjrmation  on  the  ec;onomi( 
benefit  to  non-consumptive  uses  of  light 
geese  is  not  available  Finally,  control  of 
light  goose  populations  will  reduce  the 
probability  of  avian  disease  spreading  to 
other  spec;ies,  curb  further  damage  to 
natural  habitats,  and  reduce  agricultural 
losses  to  yiiose  ilepri'dations.  This  rule 
will  not  (.reatc  ini  ouMsteiK  ies  wilh 
other  agencies'  actions  or  otherwise 
interfere  with  an  action  taken  or 
planned  h\  another  agency.  Federal 
agenc  les  most  interested  in  this 
rulemaking  ar(>  primanlv  other 
Department  of  the  Interior  bureaus  (e.g.. 
Biological  Rc^sources  Division  of  the 
IS  (ieologic:al  Survey)  The  action 
proposed  is  c  (insistent  with  the  policies 
and  guidelines  of  other  Interior  bureaus. 
This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  !l,,^n 
programs,  or  the  rights  aiid  lilnigations 
of  their  rec:ipients  This  rule  will  not 
raise  novel  legal  or  policv  issues 
bec.ause  we  have  prt'vious!\  iiidnaged 
the  harvest  of  light  ge>'sc  under  the 
Migratory  Bird  Treaty  .\ct.  Executive 
Order  128fUi  requires  each  agency  to 
write  regulatiims  that  are  easy  to 
understand   We  in\  ite  (  omiiients  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
(juestions  such  as  tht>  following:  (1)  Are 
the  requirements  in  the  rule  c:learly 
stated'  (2)  Does  the  rule  c;ontain 
tec:hnicai  language  or  jargon  that 
interferes  with  its  c  laritv  :■  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  heacjings. 
paragraphing,  etc  )  aid  or  reduce  its 
clarity'  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  info  more 
(but  shorter)  sections'  {,"))  K  the 
desc  n[)lioii  (if  the  rule  iii  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  [ireamble  helpful  in  undc>rstanding 
the  rule'  (H)  What  else  could  the  Service 
do  to  make  the  rule  easier  to 
understand' 

Small  Business  Regulaton  Enforrement 
Fairness  Act 

This  rule  is  not  a  inaior  riiic  under  5 
IJS.C,  804(2).  the  Small  Businos 
Regulatory  Enforcement  Fairnciss  At  t   H 
will  not  have  an  annual  effec  t  on  the 
ec:onomy  of  SlOO  milli(m  or  more:  nor 
will  it  cause  a  major  inc  rease  in  costs  or 
prices  for  consumers,  indn  idual 


industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises 

Paperwork  Reduction  Ait  aiul 
Information  (^olleduui 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d).  Under  the  Act. 
information  collections  must  be 
approved  by  the  Office  of  Management 
and  Budget  (0MB).  Agencies  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
We  expect  a  maximum  of  39  State 
wildlife  agencies  will  participate  under 
the  authority  of  the  conservation  order 
each  year  it  is  available,  requiring  an 
average  of  24  hours  to  collect  the 
information  from  participants. 
Therefore,  the  burden  assumed  by  the 
State  participants  would  be  936  hours  or 
less.  Any  suggestions  on  how  to  reduce 
this  burden  should  be  sent  to  ti.e 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
ms  222-ARLSQ.  1849  C  Street,  N\V., 
Washington.  DC  20204.  We  will  use  the 
record-keeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  part  21.  subpart 
E  to  administer  this  program, 
particularly  in  the  assessment  of 
impacts  that  alternative  regulatory' 
strategies  may  have  on  light  geese  and 
other  migratory  bird  populations.  We 
will  require  the  information  colledc^d  to 
authorize  State  and  Tribal  governments 
responsible  for  migrator)-  bird 
management  to  take  light  giwse  within 
our  guidelines.  Specifically.  OMB  has 
approved  the  informaticm  collecfirm 
requirements  of  this  action  and  assigned 
clearance  number  1018-0103  (expires 
01/31/2002) 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act.  2  U.S.C   1502.  ei  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  SlOO  million  or  more  in  any  given 
year  on  Icjcal  or  Slate  government  or 
private  entities. 

Civil  lustice  Reform — Executive  Order 

12988 

Ui ,  in  promulgating  this  rule,  have 
determined  that  these  r«»gulations  meet 
the  applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Specifically,  this  rule  has 
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been  reviewed  to  eliminate  errors  and 
ambiguity,  has  been  written  to  minimizt-' 
litigation,  provides  a  clear  legal 
standard  for  affected  conduct,  and 
specifies  in  clear  language  the  effect  on 
existing  Federal  law  or  regulation.  It  is 
not  anticipated  that  this  nile  will 
require  any  additional  involvement  of 
the  justice  system  bevond  enforcement 
of  provisions  of  the  Migrator\-  Bird 
Treaty  .^ct  of  1918  that  have  alreadv 
been  implemented  through  previous 
rulemakings 

Takings  Implication  .Assessment 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule,  authorized  by 
the  Migrator\-  Bird  Treatv  Act,  will  not 
have  significant  takings  implications 
and  will  not  affect  anv  constitutionally 
protected  property  rights.  The  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory-  taking  uf  any 
property.  In  fact,  the  proposed  rule 
would  allow  hunters  to  exercise 
privileges  that  would  be  otherwise 
unavailable;  and.  therefore,  reduce 
restrictions  on  the  us^  of  private  and 
public  propertN 

Federalism  Effects  t 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory-  Bird  Treaty  Act  These  rules 
do  not  have  a  substantial  direct  effect  on 
fiscal  capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration  Therefore,  in 
accordance  with  Executive  Order  13132. 
these  regulations  do  not  have  signifirant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparatujn  of  a  Federalism 
-Assessment 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
■Government-to-Governmcnt  Relations 
with  Native  .American  Tribal 
Governments  ■  (59  FR  22951).  E  O. 
13175,  and  512  DM  2.  we  have 
determined  that  this  rule  has  no  effects 
on  Federally-recognized  Indian  tribes 
Specifically.  Tnbes  were  sent  copifs  uf 
our  May  13.  1999,  Notice  of  Intent  (64 
FR  26268)  that  outlined  the  proposed 
action  in  the  Draft  Environmental 
Impact  Statement  on  Light  Goose 
Management,  In  addition,  Tribes  were 
sent  our  August  30.  1999.  Notice  of 
Meetings  (64  FR  47332).  which 
provided  the  public  additional 


opportunity  to  comment  on  the  DEIS 

process. 

Energy  Effects — Executive  Order  13211 

(Jn  May  18,  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This  rule  is 
not  a  significant  regulatory  action  under 
E.xecutive  Order  12866  and  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use  Therefore, 
this  action  is  not  a  significant  tmergy 
action  and  no  Statement  of  Energy 
Effects  is  required 

List  of  Subjects  in  50  CFR  Parts  20  and 
21 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  stated  in  the 
preamble,  we  hereby  propose  to  amend 
parts  20  and  21.  of  subchapter  B. 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712;  and  16 

r.S.C  742a-j. 

2.  Revise  paragraphs  (b)  and  (g)  of 
§  20.21  to  read  as  follows 

§20.21     What  hunting  methods  are  illegal?       PART  21— {AMENDED] 


(g)  By  the  use  or  aid  of  recorded  or 
electrically  amplified  bird  calls  or 
sounds,  or  recorded  or  electrically 
amplified  imitations  of  bird  calls  or 
sounds.  This  restriction  does  not  apply 
during  a  light-goose-only  season  (greater 
and  lesser  snow  geese  and  Ross'  geese) 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed  while  hunting  light  geese  in 
Atlantic.  Central,  and  Mississippi 
Flyway  portions  of  Alabama.  Arkansas. 
Colorado,  Connecticut.  Delaware. 
Florida.  Georgia,  Illinois,  Indiana.  Iowa. 
Kansas.  Kentucky.  Louisiana.  Maine. 
Maryland.  Massachusetts.  Michigan. 
Minnesota.  Mississippi.  Missouri. 
Montana.  Nebraska.  New  Hampshire. 
New  Mexico.  New  York.  North  Carolina, 
North  Dakota.  Ohio.  Oklahoma. 
Pennsylvania.  Rhode  Island.  South 
Carolina.  South  Dakota.  Tennessee. 
Texas.  Vermont.  Virginia.  West  Virginia. 
Wisconsin,  and  Wyoming. 
***** 

3.  Revise  §  20.22  to  read  as  follows: 

§  20.22    Closed  seasons. 

No  person  shall  take  migratory  game 
birds  during  the  closed  season  except  as 
provided  in  part  21 

4.  Revise  §  20.23  to  read  as  follows: 

§  20.23    Shooting  hours. 

.No  person  shall  take  migratory  game 
birds  except  during  the  hours  open  to 
shooting  as  prescribed  in  subpart  K  of 
this  part  and  subpart  E  of  part  21. 


(b)  With  a  shotgun  of  anv  description 
capable  of  holding  more  than  three 
shells,  unless  it  is  plugged  with  a  one- 
piece  filler,  incapable  of  removal 
without  disassembling  the  gun,  so  its 
total  capacity  does  not  exceed  three 
shells.  "This  restriction  does  not  apply 
during  a  light-goose-only  season  (greater 
and  lesser  snow-  geese  and  Ross  geese) 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed  while  hunting  light  geese  in 
Atlantic,  Central,  and  Mississippi 
Flyway  portions  of  Alabama,  .Arkansas, 
Col(5rado,  Connecticut.  Delaware. 
Florida.  Georgia.  Illinois.  Indiana.  Iowa. 
Kansas.  Kentucky.  Louisiana.  Maine. 
Maryland,  Massachusetts.  Michigan. 
Nlinnesota.  Mississippi,  Missouri, 
Montana.  .Nebraska.  New  Hampshire. 
New  Mexico.  New  York.  North  Carolina. 
North  Dakota,  Ohio.  Oklahoma. 
Pennsvhanid.  Rhode  Island.  South 
Carolina,  South  Dakota.  Tennessee, 
Texas.  V'ermont,  Virginia.  West  Virginia, 
Wisconsin,  and  Wyoming. 


5.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub  L,  q.5-t)lb.  92  .Stat.  ,3112 

(IB  r  sc:.  ■712(2)). 

6.  Subpart  E.  consisting  of  §  21,60.  is 
revised  to  read  as  follows: 

Subpart  E — Control  of  Overabundant 
Migratory  Bird  Populations 

§  21 .60    Conservation  order  for  light  geese. 

(a)  What  is  a  conservation  order?  A 
conservation  order  is  a  special 
management  action  that  is  needed  to 
control  certain  wildlife  populations 
when  traditional  management  programs 
are  unsuccessful  in  preventing 
overabundance  of  the  population.  We 
are  implementing  a  conservation  order 
under  the  authority  of  the  Migratory' 
Bird  Treaty  Act  to  reduce  and  stabilize 
various  light  goose  populations.  The 
conservation  order  allows  additional 
methods  of  taking  light  geese,  allows 
shooting  hours  for  light  geese  to  extend 
to  one-half  hour  after  sunset,  and 
removes  daily  bag  limits  for  light  geese 
inside  or  outside  the  migratory  bird 
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hunting  season  frameworks  as  described 
below. 

(b)  Which  waterfowl  species  are 
covered  by  the  order?  The  conser\ation 
order  addresses  management  of  greater 
snow  {Chen  caerulescens  atlnnticn). 
lesser  snow  [Chen  c  caerulfscens]  and 
Ross'  {Chen  rossii)  geese  that  breed, 
migrate,  and  winter  in  North  America. 
Populations  in  the  Atlantic:.  Clentral  and 
Mississippi  Flyways  are  the  primar\ 
focus  of  concern. 

(c)  In  what  areas  can  the  conser\ation 
order  be  implemented?  (1)  The 
following  States,  or  portions  of  States. 
that  are  contained  within  the 
boundaries  of  the  Atlantic.  Mississippi, 
and  Central  Flyways:  Alabama, 
Arkansas.  Colorado.  Connecticut, 
Delaware,  Florida,  Georgia.  Illinois. 
Indiana.  Iowa.  Kansas.  Kentucky. 
Louisiana,  Maine.  Maryland. 
Massachusetts.  Michigan,  Minnesota, 
Mississippi.  Missouri,  Montana, 
Nebraska.  New  Hampshire.  New 
Mexico.  New  '\ork.  North  Carolma. 
North  Dakota.  Ohio,  Oklahoma. 
Pennsylvania,  Rhode  Island.  South 
(-arolina.  South  Dakota.  Tennessee. 
Texas.  V'ermont,  Virginia,  West  Virginia, 
Wisconsin,  and  Wyoming. 

(2)  Tribal  lands  within  the  geographic 
boundaries  in  paragraph  (b)  (1)  above 

(d)  What  is  required  in  order  for  State. 
Tribal  governments  to  participate  in  the 
conservation  order':"  Any  State  or  Tribal 
government  responsible  for  the 
management  of  wildlife  and  migrator\ 
birds  may,  without  permit,  kUl  or  cause 
to  be  killed  under  its  general 
supervision,  light  geese  urtder  the 
following  conditions: 

(H  Acti\ities  conducted  under  the 
conservation  order  may  not  affwt 
endangered  or  threatened  spin  les  as 
designated  under  the  Endangered 
Species  Act. 

(2)  Control  activities  must  be 
conducted  clearly  as  such  and  are 
intended  to  relieve  pressures  on 
migratorv  birds  and  habitat  essential  to 
migratory  bird  populations  onlv  and  are 
not  tf)  be  construed  as  opening,  re- 
opening, or  extending  any  (jpen  hunting 
season  contrar\'  to  any  regulations 
promulgated  under  Section  3  o{  the 
Migratory  Bird  Treaty  Act. 

(3)  Control  activities  may  be 
ctmducted  only  when  all  waterfowl 
(including  light  goose)  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed, 

(4)  Control  measures  employed 
through  this  section  may  be 
implemented  only  between  the  hours  of 
one-half  hour  before  sunrise  to  one-half 
hour  after  sunset 

(5)  Nothing  in  the  conser\'ation  order 
may  limit  or  initiate  management 


actions  on  Federal  land  \\  ithnnt 
concurrence  of  the  Federal  agency  with 
jurisdiction 

(6)  States  and  Tribes  must  designate 
participants  who  must  operate  under 
the  conditions  of  th^  conser\'ation  order, 

(7)  States  and  Tribes  must  inform 
partici[)ants  of  thf  retjuirements/ 
conditions  of  the  conscnation  nrricr 
that  apply 

(H)  .States  and  Tribes  must  keep 
annual  records  of  actuities  carried  out 
under  the  authorit\  rif  the  conservation 
order.  Specifically   information  must  be 
collected  on: 

(i)  The  number  ot  ni(h\ niunls 
participating  in  the  conser\'at)iai  .-rder; 

(iil  The  number  of  days  indu  iduals 
participated  in  the  con.servation  order; 

(iii)  The  number  of  indi\  uiiLii-  w  'm 
pursued  light  geese  with  the  ,<:,!    .i  ,; 
shotgun  capable  of  hnldiim  nmre  than 
three  shells; 

(iv)  The  number  of  iniii\  Kiii.ils  w  ho 
pursued  light  get'se  with  the  aid  of  an 
electronic  call: 

(v)  The  number  of  individuals  who 
pursued  light  geese  duriiic  the  period 
one-half  hour  aher  Miiisft 

(vi)  The  total  number  of  light  geese 
shot  and  retrie\ed  during  the 
conservation  order. 

|\iil  The  number  of  light  geese  tnken 
with  the  aid  of  an  electronic  call: 

Iviii)  The  number  of  light  geese  taken 
with  the  fourth,  fihh.  or  sixth  shotuiin 
shell: 

(ix)  The  number  nt  hght  tjeese  t.iken 
during  the  period  one-half  hour  ^fler 
sunset;  and 

(x)  The  number  of  licht  ceesr  shot  hut 
not  retrie\ed   Information  troiii  Tiibes 
ma\  be  incorporated  m  State  reptirts. 
The  States  and  Tribes  must  sutimit  an 
annual  report  summarizing  activities 
conduc:ted  under  the  (  iin--iT\  ,)ti"ii  '>rder 
on  or  before  September  1"     f  ".ti  (i  \i'ar. 
to  the  Chief.  Division  nt  Mit;ra!or\  Hini 
Management,  4401  N   Fairfax  I)r  ,  Suite 
ti.M,  Arlington,  Virginia  222().f 

(e)  What  is  required  for  indi\  iduals  to 
participate  in  the  conser\ation  order' 
Individual  participants  in  State  nr  Trih.ii 
programs  c  (i\ered  b\"  thf>  conservation 
order  must  c umph  u  ith  the  following 
requirements 

(1)  Par1ic:ipants  must  c  oni[)l\  witti  dU 
applic:able  State  or  Tribal  laws  or 
regulations  iiu  luding  possession  of 
whatever  permit(s)  or  other 
authorizationlsj  may  be  required  by  the 
State  or  Tribal  government  concerned 

(2)  Pai1ic:ipants  who  take  light  get^se 
under  the  conservation  order  may  not 
sell  or  offer  for  sale  those  birds  or  their 
plumage,  but  may  possess,  transport 
and  otherwise  priperh  use  them 

(3)  Participants  must  (lerinil  at  all 
reasonable  times  including  during 


actual  operations,  any  Federal  or  State 
game  or  deputy  game  agent,  warden, 
protector,  or  other  game  law- 
enforcement  officer  free  and 
unrestricted  access  over  the  premises  on 
which  such  operations  have  been  or  are 
being  conducted  and  must  promptly 
furnish  whatever  information  an  officer 
reauires  concerning  the  operation. 

(4)  Participants  may  take  light  geese 
by  any  method  except  those  prohibited 
as  follows: 

(i)  With  a  trap,  snare,  net.  rifle,  pistol, 
swivel  gun.  shotgun  larger  than  10 
gauge,  punt  gun.  batter>'  gun,  machine 
gun,  fish  hook,  poison,  drug,  explosive. 
or  stupefying  substance 

(ii)  From  or  by  means,  aid.  or  use  of 
a  sinkbox  or  any  other  type  of  low- 
floating  device,  having  a  depression 
affording  the  person  a  means  of 
concealment  beneath  the  surface  of  the 
water. 

(iii)  From  or  by  means,  aid.  or  use  of 
any  motor  vehicle,  motor-driven  land 
conveyance,  or  aircraft  of  any  kind, 
except  that  paraplegics  and  persons 
missing  one  or  both  legs  may  take  from 
any  stationary  motor  vehicle  or 
stationary  motor-driven  land 
conveyance, 

(iv)  From  or  by  means  of  any 
motorboat  or  other  craft  having  a  motor 
attached,  or  any  sailboat,  unless  the 
motor  has  been  completely  shut  off  and 
the  sails  furled,  and  its  progress  has 
ceased.  A  craft  under  power  may  be 
used  only  to  retrieve  dead  or  crippled 
birds,  however,  the  craft  may  not  be 
used  under  power  to  shoot  any  crippled 
birds. 

(v)  By  the  use  or  aid  of  live  birds  as 
decoys  No  person  may  take  light  geese 
on  an  area  where  tame  or  captive  live 
geese  are  present  unless  such  birds  are. 
and  have  been  for  a  period  of  10 
consecutive  days  before  the  taking. 

iifiiied  within  an  enclosure  that 
substantially  reduces  the  audibility  of 
their  calls  and  totally  conceals  the  birds 
from  the  sight  of  light  geese. 

(vi)  Bv  means  or  aid  of  any  motor- 
Inven  land,  water,  or  air  conveyance,  or 
dn\  s.iiihrat  used  for  the  purpose  of  or 
resuitinu  n  the  concentrating,  driving, 
r.tll.inu     t  stirring  up  of  light  geese. 

iMiBv  the  aid  of  baiting,  or  on  or 
over  any  baited  area,  where  a  person 
knows  or  reasonably  should  know  that 
the  area  is  or  has  been  baited  as 
described  in  §20.11(j-k).  Light  geese 
mav  not  he  taken  on  or  over  lands  or 
ip  .1^  tilt'  ire  baited  areas,  and  where 
uiiiii    1     'Mr  feod  has  been  distributed 

t  M  .it!t  !•  1  -   leiy  as  the  result  of 
niiiufHilHtion  of  an  agricultural  crop  or 

thi  r  ft  111  on  the  land  where  grown,  or 
s  ileU  ,ts  the  result  of  a  normal 
agricultural  operation  as  described  in 


I 
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§  20.11(h  and  1).  However,  nothing  in 
this  paragraph  prohibits  the  taking  of 
light  geese  on  (jr  over  the  following 
lands  or  areas  that  die  not  otherwise 
baited  areas: 

(A)  Standing  crops  or  flooded 
standing  crops  (including  aquatics): 
standing,  flooded,  or  manipulated 
natural  vegetation:  flooded  harvested 
croplands:  or  lands  or  areas  where  seeds 
or  grains  have  been  scattered  solely  as 
the  result  of  a  normal  agricultural 
planting,  harvesting,  post-harvest 
manipulation  or  normal  soil 
stabilization  practice  as  described  in 
§20.n{g.  i.  1,  and  m): 

(B)  From  a  blind  or  other  place  of 
concealment  camouflaged  with  natural 
vegetation: 

(C)  From  a  blind  or  other  plat  e  nf 
concealment  camouflaged  with 
vegetation  from  agricultural  crops,  as 
long  as  such  camouflaging  does  not 
result  in  the  exposing,  depositing, 
distributing,  or  scattering  of  grain  or 
other  feed:  or 

(D)  Standing  or  flooded  standing 
agricultural  crops  where  grain  is 
inadvertentlv  scattered  solelv  as  a  result 
of  a  hunter  entering  or  exiting  a  hunting 
area,  placing  decoys,  or  retrieving 
downed  birds. 

(viii)  Participants  mav  not  possess 
shot  (either  in  shotshells  or  as  loose  shot 
for  muzzleloading)  other  than  steel  shut. 
bismuth-tin.  tungsten-iron,  tungsten- 
polymer,  tungsten-matrix,  tungsten- 
nickel-iron.  or  other  shots  that  are 
authorized  in  §  20  21()) 

(f)  Under  what  conditions  would  the 
conservation  order  be  suspended'  We 
will  annually  assess  the  overall  impart 
and  effectiveness  of  the  conservation 
order  on  each  light  goose  population  to 
ensure  compatibility  with  long-term 
conservation  of  this  resource  If  at  an\ 
time  evidence  is  presented  that  clearly 
demonstrates  that  an  individual  light 
goose  population  no  longer  presents  a 
serious  threat  of  injury  to  the  area  or 
areas  involved,  we  will  initiate  action  to 
suspend  the  conservation  order  for  the 
specific  light  goose  population  in 
question.  However,  resumption  of 
growth  by  the  light  goose  population  in 
question  may  warrant  reinstatement  of 
such  regulations  to  control  the 
population.  Depending  on  the  status  of 
individual  light  goose  populations,  it  is 
possible  that  a  conservation  order  may 
be  in  effect  for  one  or  more  light  goose 
populations,  but  not  others. 

[g]  Will  information  concerning  the 
conservation  order  be  collected^  The 
information  collection  requirements  of 
the  conservation  order  have  been 
approved  by  0MB  and  assigned 
clearance  number  1018-0103.  Agencies 
may  not  conduct  or  sponsor,  and  a 


person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currenth  valid  OMB  control 
number.  The  recordkeeping  and 
reporting  requirements  imposed  under 
§  21.60  will  be  utilized  to  administer 
this  program,  particularh'  in  the 
assessment  of  impacts  that  alternative 
regulatory  strategies  may  have  on  light 
geese  and  other  migratorv  bird 
populations.  Th(>  information  collected 
will  be  required  to  authorize  State  and 
Tribal  governments  responsible  for 
migratory  bird  management  to  take  light 
geese  within  the  guidelines  provided  by 
the  Service. 

Dated:  October  5.  2001. 
loseph  R  Doddridge, 

.H.s.s/.s/tj/U  Sticit:tar\'  for  Fish  and  Wildlife  and 

Parks. 
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SUMMARY:  NMFS  proposes  regulations  to 
implement  .Amendment  54  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fisherv  of  the  Bering  Sea 
and  .Meutiaji  Islands  Area  and 
.Amendment  54  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska 
(collectivelv.  .Amendments  54/54). 
These  amendm*;nts  would  make  three 
changes  in  the  Individual  Fishing  Quota 
(IFQj  Program:  (1)  allow  a  quota  share 
(QS)  holder's  indirect  ownership  of  a 
vessel,  through  corporate  or  other 
collective  ties,  to  substitute  for  vessel 
ownership  in  the  QS  holder's  own  name 
for  purposes  of  hiring  a  skipper  to  fish 
the  QS  holder's  IFQ:  (2)  revise  the 
definition  of    a  change  in  the 
corporation  or  partnership"  to  include 
language  specific  to  estates:  and  (3) 
revise  sablefish  use  limits  to  be 
expressed  in  QS  units  rather  than  as 
percentages  of  the  QS  pool.  These 


proposed  amendments  are  intended  to 
improve  the  effectiveness  of  the  IFQ 
Program  and  are  necessary  to  promote 
the  objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act)  with  respect  to  the  IFQ 
fisheries. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  November  26.  2001. 
ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  funeau,  AK.  Copies  of 
Amendments  54/54  and  the  Regulatory 
Impact  Review/Initial  Regulatorv 
Flexibility  Analysis  (RIR/IRFA) ' 
prepared  for  the  amendments  are 
available  from  NMFS  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 
Lepore,  907-586-7228  or  email  at 
iohn.lepore.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  groundfish  fisheries  in  the 
Exclusive  Economic  Zone  (3  to  200 
nautical  miles  offshore)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  under  their  respective 
FMPs.  Both  FMPs  were  prepared  by  the 
North  Pacific  Fishen."  Management 
Council  (Council)  under  the  Magnuson- 
Stevens  Act.  Public  Law  94-265.  16 
U.S.C.  1801.  The  GOA  and  BSAI  FMPs 
were  approved  by  NMFS  and  became 
effective  in  1978  and  1982.  respectively. 
The  IFQ  Program,  a  limited  access 
management  system  for  the  fixed  gear 
Pacific  halibut  and  sablefish  fisheries  off 
Alaska,  was  approved  by  NMFS  in 
January  1993.  and  fully  implemented 
begiruiing  in  March  1995.  'The  IFQ 
Program  for  the  sablefish  fishery  is 
implemented  by  the  FMPs  and  Federal 
regulations  under  50  CFR  part  679. 
Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  under  authority  of  the 
Magnuson-Stevens  Act.  The  IFQ 
Program  for  the  halibut  fishery  is 
implemented  by  Federal  regulations 
promulgated  under  the  authority  of  the 
Halibut  Act. 

Indirect  Vessel  Ownership 

The  IFQ  Program  contains  a  number 
of  provisions  designed  to  promote  an 
owner-operator  IFQ  fishing  fleet.  For 
example,  one  exception  to  the  owner- 
onboard  provisions  of  the  IFQ  Program 
allows  initial  recipients  of  QS  in 
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categories  B,  C,  or  D  (catcher  vessel  QS) 
to  employ  hired  skippers  to  fish  their 
IFQ.  provided  that  the  QS  holder  owns 
the  vessel  on  which  the  IFQ  species  are 
being  fished.  This  e.xception  was  created 
to  allow  IFQ  fishermen  who  had 
operated  their  fishing  businesses  in  this 
manner  before  implementation  of  the 
IFQ  Program  to  continue  such  business 
practices.  While  the  IFQ  Program 
prohibits  leasing  of  IFQ  derived  from 
catcher  vessel  QS.  this  exception  allows 
initial  recipients  of  catcher  vessel  QS  to 
remain  ashore  while  having  their  IFQ 
harvested  by  a  hired  skipper. 
Corporations,  partnerships,  and  other 
collective  entities  that  hold  initial 
allocations  of  QS  must  designate  a  hired 
skipper,  the  individual  who  will 
actually  fish  the  IFQ  derived  from  the 
collective's  QS. 

Since  implementing  the  IFQ  Program 
in  1995,  NMFS  has  broadly  interpreted 
the  regulations'  vessel  ownership 
provision  to  allow  a  person  holding  an 
initial  allocation  of  QS  to  hire  a  skipper 
to  fish  the  QS  holder's  IFQ  on  a  vessel 
owned  by  another  "person,  "  provided 
that  the  QS  holder  can  show  an 
association  to  the  owner  of  the  vessel 
through  corporate  or  other  collective 
ties.  For  e.\ample.  the  QS  holder  mav  be 
a  shareholder  or  partner  in  the 
corporation  or  partnership  that  owns  the 
vessel  or  a  collective  QS  holder  may 
have  the  individual  owner  of  the  vessel 
as  a  shareholder  or  partner  in  the 
collective. 

At  the  beginning  of  the  1997  IFQ 
season.  NMFS  announced  to  the  IFQ 
fleet  that  this  policy  of  broadly 
interpreting  the  hired  skipper 
provision's  vessel  ownership 
requirement  would  continue  in  effect 
for  the  1997  season,  or  until  the  Council 
determined  whether  the  policy 
comports  with  its  original  intention.  In 
September  1997.  the  Council  requested 
an  analysis  of  alternatives  for  this  issue 
and,  in  October  1998,  recommended 
that  the  regulations  be  revised  to 
provide  explicitly  for  this  policy.  This 
proposed  action  would  allow  a  QS 
holders  association  to  a  collective 
entity  to  substitute  for  the  QS  holder's 
vessel  ownership  in  his  or  her  own 
name  for  purposes  of  hiring  a  skipper  to 
fish  the  QS  holder's  IFQ. 

The  hired  skipper  provisions  define 
"vessel  ownership"  as  a  minimum  of  20 
percent  interest  in  the  vessel  to  prevent 
persons  from  acquiring  minimal  or 
nominal  vessel  ownership  interest 
simply  to  exploit  the  hired  skipper 
provision  in  wavs  not  intended  bv  the 
Council  (see  64  FR  24960.  May  10. 
1999).  To  maintain  the  intent  of  the 
requirement  for  minimum  ownership 
interest  in  a  vessel,  a  QS  holder  would 


have  to  hold  the  same  20  percent 
minimum  interest  in  tht;  collective  that 
he  or  she  otherwise  would  have  to  hold 
in  a  vessel  to  hire  a  skipper  to  fish  his 
or  her  IFQ.  For  example,  an  individual 
wishing  to  hire  a  skipper  to  fish  his  or 
her  IFQ  on  a  vessel  owned  bv  a 
corporation  in  which  he  or  she  is  a 
shareholder  must  hold  a  minimum  of  20 
percent  interest  in  the  corporation. 
Likewise,  a  corporation  may  hire  a 
skipper  to  fish  its  collectivelv  held  IFQ 
on  a  vessel  owned  by  a  shareholder  in 
the  corporation  only  if  thai  shareholder 
holds  a  minimum  of  20  percent  interest 
in  the  vessel,  either  indirecflv  through 
an  interest  in  the  cnrporatum  or  through 
direct  ownership  of  the  \essel  or 
through  a  combination  of  both  indirei  t 
and  direct  ownership  r)f  the  vessel 

Revising  the  Definition  of  a  Change  in 
Corporation  or  Partnership 

To  prevent  excessive  consolidation  of 
QS  and  promote  an  owner-operator  IFQ 
fleet,  the  IFQ  Program  pro\ides  a  means 
for  determining  corporations. 
partnerships,  and  other  collective 
entities  to  be  qualified  to  hold  catcher 
vessel  QS.  The  regulations  perlainint  to 
collective  QS  holdings  pro\  itie  that 
upon  any  "change  "  in  a  collec:tive 
entity,  any  collectively  held  QS  will 
cease  to  generate  annual  IFQ  for 
harvesting  IFQ  species  until  the  QS  i- 
transferred  to  a  qualified  individual 
The  regulations  define  a  "change"  in  the 
collective  entity  to  mean  the  addition  of 
a  shareholder  or  partner  tn  the  collective 
entity.  By  thus  defining  such  a 
"change."  the  Council  clearly  expressed 
its  intent  to  prevent  collective  entities 
from  holding  catcher  vessel  QS  and 
using  the  resulting  IFQ  indefiniteK 

The  current  IFQ  regulations  do  not 
address  changes  in  estates  holding  QS 
Under  the  current  rules,  an  estate  may 
be  issued  an  initial  allocation  of  catcher 
vessel  QS  based  on  the  qualifications  of 
a  deceased  fisherman.  However,  because 
an  estate  is  not  a  "collective  "  with  the 
potential  to  acquire  additional  members 
the  present  definition  of  a    change  m 
the  corporation  or  partnership' 
provides  no  way  of  determining  at 
which  point  an  estate's  QS  holdings  vsill 
cease  to  generate  annual  IFQ  This 
allows  an  estate  to  hold  QS  and  fish  the 
resulting  IFQ  indefinitely. 

To  assure  that  catcher  vessel  QS  held 
by  estates  eventually  transfer  into  the 
possession  of  qualified  individuals. 
these  proposed  amendments  would 
revise  the  definitiim  of    a  change  in  the 
corporation  or  pjirtnership  "  to  state  that 
for  estates  holding  QS  a  'change" 
occurs  upon  a  legal  order  for  final 
distribution  of  the  estate.  At  the  point 
that  an  estate's  holdings  are  legally 


distributed,  the  estate  is  effectively 
dissolved  Allowing  an  estate  to 
continue  holding  catcher  vessel  QS  and 
fishing  the  resulting  IFQ  beyond  that 
point  would  compromise  the  Council's 
intent  to  ensure  that  catcher  vessel  QS 
eventually  transfer  to  qualified 
individuals.  Therefore,  when  an  estate 
"changes  "  in  this  manner,  its  QS  would 
be  restricted  from  generating  annual  IFQ 
until  the  QS  is  transferred  to  a  qualified 
individual  This  requirement  would 
prevent  estates  from  holding  QS  and 
fishing  the  resulting  IFQ  indefinitely. 
Upon  a  legal  order  for  the  final 
distribution  of  an  estate,  the  estate's  QS 
holdings  would  become  restricted  in  the 
same  way  QS  held  by  a  corporation  or 
[lartnership  becomes  restricted  when 
the  corporation  or  partnership  adds  a 
■shareholder  or  partner. 

Sablefish  Use  l.imits 

The  IFQ  Program  limits  the  amount  of 
QS  an  individual  may  use  to  harvest 
IFQ  species.  Such  use  limits  were 
created  to  address  the  concern  that  an 
unrestricted  market  for  QS  could  result 
in  a  few  powerful  interests  controlling 
most  of  the  landings.  They  were  also 
created  to  address  the  possibility  of 
excessive  decreases  in  the  number  and 
demographic  distribution  of  vessels  and 
fishermen  participating  in  the  IFQ 
Program.  In  the  original  implementing 
regulations  for  the  IFQ  Program  (58  FR 
59375.  November  9,  1993).  use  limits 
are  expressed  as  percentages  of  the  QS 
pool,  the  total  amount  of  QS  available 
m  -i  given  year 

In  1997.  in  an  action  that  increased 
the  halibut  u.se  limits  in  IFQ  regulatory 
area  4.  all  halibut  use  limits  were 
revised  to  be  expressed  in  numbers  of 
QS  units  based  on  the  1996  QS  pool  (62 
FR  7947,  February  21,  1997).  A  use  limit 
expressed  as  a  percentage  of  the  QS  pool 
provides  a  variable  use  limit,  because 
the  size  of  the  QS  pool  may  vary  from 
year  to  year.  Consequently,  a 
fisherman  s  QS  holdings  that  have 
reac  hed  the  limit  in  one  year  may 
artuallv  exceed  the  limit  in  a 
subsequent  year  without  the  fisherman 
having  acquired  any  additional  QS.  To 
allow  QS  holders  the  means  to  gauge 
more  an  urafely  the  position  of  their 
holdings  in  relation  to  the  use  limits 
and  thus  to  manage  their  fishing 
businesses  in  a  more  rational  manner, 
NMFS,  in  consultation  with  the 
Council,  revised  the  halibut  use  limits 
to  provide  a  fixed  limit  that  does  not 
(  hange  according  to  the  size  of  the  QS 
[)()()!  This  revision  of  the  halibut  use 
limits  was  accomplished  with  a 
regulatorv  amendment,  because  the 
halibut  provisions  of  the  IFQ  Program 
are  implemented  under  authority  of  the 
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Halibut  Act,  and  nn  halibut  fisberv' 
management  plan  exists 

The  sablefish  use  limits  are  set  in  the 
FMPs  and  ran  be  revised  only  through 
the  FMP  amendment  process  specified 
at  section  304  of  the  Magnuson-Stevens 
Act   If  appro\ed.  proposed 
Amendments  54/54  would  standarize 
the  application  of  use  limits  for  halibut 
and  sablefish  by  providing  sablefish  QS 
holders  with  the  same  benefit  of  a  stable 
use  limit  by  which  to  manage  their 
fishing  businesses  more  rationallv. 

Current  regulations  at  50  CFR  87^.42 
(e)  restrict  sablefish  QS  use,  so  that  (1) 
no  person,  individually  or  collectively. 
ma\'  usf^  an  amount  of  sablefish  QS 
greater  than  1  percent  uf  the  combined 
total  sablefish  QS  for  the  GGA  and  BSAI 
IFQ  regulator.'  areas,  unless  the  amount 
in  excess  of  1  percent  was  received  in 
the  initial  allocation  of  QS:  and  (2)  in 
the  IFQ  regulatory  area  east  of  140   W. 
long.,  no  person,  individually  or 
coUectiveK .  may  use  more  than  1 
percent  of  the  total  amount  of  QS  for 
this  area,  unless  the  amount  in  excess  of 
1  percent  was  received  in  the  initial 
allocation  of  QS  This  action  would 
revise  the  sablefish  use  limit 
percentages  to  3.229.721  units  of 
sablpfish  QS.  and  (2)  for  the  IFQ 
regulator\'  area  2C:  688,485  units  of 
sablefish  QS 

The  1996  regulatory  amendment  that 
changed  halibut  use  limits  to  QS  units 
based  the  limit  on  that  vear  _>  QS  pool 
(62  FR  7947.  Februarv  21.  1997).  In  that 
action.  NMFS  implied  that  sablefish  use 
limits  would  be  similarlv  changed  For 
the  sake  of  consistenc\'  and  tfi  mf>et 
expectations  raised  by  NMFS  in  the 
former  action,  the  sablefish  use  limits 
would  be  based  also  on  the  1996  QS 
pool,  \MFS  is  particularlv  interested  in 
receiving  public  comments  on  this 
aspect  of  the  proposed  amendments. 

This  alternative  would  not  change  the 
amount  of  QS  that  an  individual  could 
use.  It  simply  proposes  to  set  those 
limits  in  QS  units,  instead  of  as  a 
percentage  of  the  QS  pool. 

Classification 

M  this  time,  NMFS  has  not 
determined  that  the  FMP  amendments 
that  this  proposed  rule  would 
implement  are  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  the  provisions  of  the 
Halibut  Act  and  other  applicable  laws 
NMFS.  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period 

The  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866 


This  action  proposes  to  make  changes 
to  the  IFQ  program  that  are  necessary  to 
ensure  the  program  continues  to  be 
managed  in  a  manner  intended  by  the 
Council,  The  proposed  changes  would: 
(1)  Specify  the  vessel  ownership  level 
for  purposes  of  hiring  a  skipper.  (2) 
clarify  when  estates  must  distribute  QS 
being  held,  and  (31  revise  sablefish  QS 
limit  to  be  expressed  as  a  specific 
number  rather  than  as  a  percentage. 

The  proposed  rule  would  allow  a  QS 
holder's  indirect  ownership  of  a  vessel. 
through  corporate  or  other  ties,  to 
substitute  for  vessel  ownership  in  the 
QS  holder's  own  name  for  purposes  of 
hiring  a  skipper  to  fish  the  QS  holder's 
QS.  This  action  merelv  modifies  NMFS' 
regulations  to  more  explicitiv  reflect 
current  NMFS'  policy  of  allowing  QS 
holders  to  substitute  a  corporate  link  to 
vessel  ownership  for  purposes  of  hiring 
a  skipper. 

Another  alternative  considered  was  to 
prohibit  a  corporation  or  partnership 
from  hiring  a  skipper  to  fish  its 
collectively  held  QS  on  a  vessel  owned 
by  an  individual,  even  if  that  individual 
is  a  member  of  the  corporation  or 
partnership.  Under  such  an  alternative, 
an  individual  would  not  be  allowed  to 
hire  a  skipper  to  fish  his  or  her 
individually  held  QS  on  a  vessel  owned 
by  a  corporation  or  partnership,  even  if 
that  individual  is  a  shareholder  or 
partner  in  the  collective  that  owns  the 
vessel.  This  could  result  in  considerable 
disruptions  to  small  entities,  as  it  would 
deviate  from  current  .NMFS  practice  and 
could  prevent  collective  entities  from 
fishing  the  QS  of  their  shareholders  or 
partners.  Such  collective  entities  would 
suffer  considerable  adverse  impacts  if 
thev  were  unable  to  use  their  vessels  to 
catch  IFQ  fish. 

Although  the  proposed  action  may 
cause  individual  partners  or 
shareholders  to  incur  costs  associated 
with  meeting  the  proposed  ownership 
requirements,  this  proposed  action  is 
unlikely  to  have  adverse  effects  on  the 
small  entities  themselves,  as 
corporations  or  partnerships  will  not 
incur  significant  new  costs  and  their  net 
values  will  remain  unchanged 

The  proposed  rule  would  also  revise 
the  definition  of  a  "change  in 
corporation  or  partnership'  to  include 
language  specific  to  estates.  NMFS 
proposes  that  upon  a  legal  order  for 
final  distribution  of  the  estate  the  estate 
would  lose  Its  eligibility  to  hold  QS. 
Upon  such  legal  order  for  the  final 
distribution,  the  estate's  QS  holdings 
would  become  restricted  in  the  same 
w  av  QS  held  bv  a  i  orporation  or 
partnership  becomes  restricted  when 
the  corporation  or  partnership  adds  a 
shareholder  or  partner  and  would 


accordingly  be  required  to  transfer  anv 
estate-held  QS  to  a  qualified  individual. 
It  is  the  intent  of  the  IFQ  Program  to 
promote  an  owner-operator  fieet  in  the 
fixed  gear  fisheries  for  Pacific  halibut 
and  sablefish. 

This  alternative  should  make  more  QS 
available  on  the  open  market  for 
qualified  individuals.  Market  prices  for 
QS  could  go  down,  thereby  making  it 
easier  for  qualified  small  entities  to 
acquire  and  use  QS,  Under  the  other 
alternative,  keeping  the  status  quo.  QS 
held  by  an  estate  does  not  automatically 
transfer.  Such  estates  could  continue  to 
receive  annual  allocations  of  QS, 
thereby  limiting  the  suppiv  of  QS 
available.  This  could  raise  the  price  of 
such  shares  such  that  it  could  prevent 
others  who  desire  to  fish  and  are 
otherwise  qualified  from  purchasing 
those  shares.  Such  an  occurrence  would 
frustrate  the  intent  of  the  IFQ  Program 
to  promote  an  owner-operator  fleet. 

The  proposed  rule  would  revise 
sablefish  use  limits  to  be  expressed  in 
QS  units,  rather  than  as  a  percentage  of 
the  QS  pool.  In  1996,  the  Council 
recommended  that  halibut  use  limits  be 
expressed  as  fixed  numbers  of  QS  units, 
rather  than  percentage.  This  change  was 
implemented  by  NMFS  and  provided 
halibut  QS  holders  with  a  more  stable 
reference  for  measuring  their  halibut  QS 
holdings  against  area  use  limits. 
Amendment  54/54  would  change  the 
calculation  of  sablefish  use  limits  to  a 
fixed  number  of  QS  units,  based  on  the 
1996  QS  pools,  for  consistency  with  the 
halibut  fisherv  and  eliminate 
operational  problems  resulting  from 
differing  QS  systems  in  the  IFQ  fishery. 

This  proposed  rule  would  eliminate 
year-to-year  fluctuations  in  the  user 
limit  and  facilitate  the  ability  of 
sablefish  IFQ  fishermen  to  stay  within 
the  user  limit  for  sablefish  QS,  Under 
the  no  action  alternative  to  the  proposed 
action,  sablefish  fishing  capacity, 
measured  in  terms  of  QS,  may  fluctuate 
each  year  as  the  TAC  changes.  This 
uncertainty  may  impose  a  burden  on 
fishermen  close  to,  or  at,  the  user  limit. 
They  may  be  forced  to  adjust  their 
holdings  each  year  to  stay  within  the 
user  limit  for  sablefish.  As  individual 
fishermen  are  likely  to  catch  the  same 
amount  of  sablefish  under  either  system, 
the  proposed  action  mostly  likely 
reduces  impacts  on  small  entities  as  it 
eases  compliance  with  sablefish  user 
limits  and  sablefish  fixed  gear 
fishermen,  who  also  catch  halibut, 
would  no  longer  have  to  operate  under 
two  different  use  limit  systems.  Because 
the  halibut  fixed  gear  fishery  is 
operating  successfully  under  the  fixed 
QS  number  system,  the  most  feasible 
alternative  is  to  use  the  fixed  number 
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QS  system  for  sablefish.  rather  than 
devise  a  completely  different  s\-stem  fur 
both  fisheries. 

At  the  end  of  2000.  NMFS  determined 
that  4. ,546  entities  hold  QS  (3.649 
unique  persons  h(jld  halibut  QS  and  HM7 
unique  persons  hold  sablefish  QS) 
Given  the  average  pru;e  levels  for 
halibut  and  sablefish  and  the  maximum 
amount  of  QS  for  both  species  that 
could  be  held  by  an\  unique  entit\ ,  the 
maximum  amount  of  annua!  re\  enue 
would  not  exceed  3  million  dollars 
(implied  maximum  of  Si. 400, 000) 
Therefore,  all  these  entities  would  be 
treated  as  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act  (RFA). 
However,  this  likelv  merestimates  the 
number  of  small  entities  that  ma\  be 
affected  by  this  action  because  it  does 
not  take  into  account  income  these 
entities  ma\  derive  from  other  fisheries 
and  assumes  that  all  QS  holders  would 
be  affected  by  these  changes. 

No  additional  recordkeeping  and 
reporting  requirements  are  associated 
with  this  action,  nor  is  NMFS  awan'  of 
dn\'  other  Federal  nales  that  woulri 
duplicate,  o\'erlap.  or  conflict  with  thi-- 
proposed  action.  At  present,  the  data 
necessary  to  determine  the  full  extent  of 
impact  to  small  entities  is  not  a\ailable 
to  NMFS  (i.e.,  operatiimal  cost  data) 
Therefore,  NMFS  is  unable  to  conclude 
that  this  actitm  has  no  impact  on  small 
entities  as  defined  by  the  RFA.  .A  cop\ 
of  the  IRFA  is  a'.aiiable  from  NMFS  (see 
ADDRESSES).  NMFS  spe(  ifically  requests 
comments  on  anv  additional 
alternatives  to  these  proposed  actions 
that  may  achie\e  the  stated  goals  and 
reduce  impacts  to  small  entities. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Recordkeeping  and 
reporting  requirements. 


DhI.'iI    C)(  !ii)i.'!    "i     JIMII 

William  T.  Hos>arth. 

U N J V ,'. J f i ,'   \ (.•;,; I ; I istratorfor Fisheries, 
\utioiial  Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  proposed 

to  he  amendnci  .is  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1  The  authnrifv  (  it.ition  for  50  CFR 
part  679  continues  to  read  as  follows: 

.Authority:  lb  U.S.C.  773  et  seq.  1801  et 
MY/.,  riiui  3fi,31  et  seq. 

2  In  i^  679,42.  paragraphs  (e).  (j)(2}. 
and  (j)(3)  are  revised,  and  paragraphs 
(i)(3)  and  (j)(6)  are  added  to  read  as 

ff>]lows, 

§679.42     Limitations  on  use  of  QS  and  IFQ. 

(e)  Siiliiffi-^h  ys  use.  (1)  No  person, 
individually  or  collectively,  may  use 
more  than  3.229.721  units  of  sableBsh 
QS.  except  if  th<- dmimiit  i  if  a  person's 

initial  allocatmn  ai  vahleti-h  QS  is 
greater  than  3,J2't  ~  J  i  uni'^,  iii  \\  Inch 
(.ase  that  per'-nn  m.A  nut  iist>  more  than 
the  amount  of  the  initi.i!  allocation. 

(2)  In  the  IFQ  reguldtiirs  area  east  of 
140   \V,  long,,  no  person,  indi\idua]l\ 
or  coUectivelv,  max  u^e  more  than 
688,485  units  of  sahlefisti  Q.s  fi,[  tins 
area,  except  if  the  ainnunt  n!  ,i  (KTsnn''; 
initial  allocation  of  saiiletish  QS  i^ 
greater  than  688.485  units    m  wti;!  !i 
case  that  person  nia\  not  u.se  more  than 
the  amount  of  the  initial  allocation. 


lU  •  •  * 

(3)  The  exemptum  piuxi.l.'ii  m 

paragraph  ( 1 1(1 1  it  this  sn  turn  may  be 
exerc  ised  h\  .ill  indi\  Miu.ii  on  a  vessel 
owned  by  a  corporatiun    prirtiiiTship.  or 
other  entit\'  in  \xhi(  h  thr  imiiv  i(iual  is 


a  s)i  ,r.  i)   Ider.  partner,  or  member  with 
a  nanuiium  of  20  percent  interest, 
provided  that  the  corporation, 
partnership,  or  other  entity  owns  a 
minimum  of  20  percent  interest  in  the 
vessel. 
***** 

(j)  *  •  * 

(2)  For  purposes  of  this  paragraph  (j), 
"a  change"  means: 

(i)  For  corporations  and  partnerships, 
the  addition  of  any  new  shareholder(s) 
or  partner(s).  except  that  a  court 
appointed  trustee  to  act  on  behalf  of  a 
shareholder  or  partner  who  becomes 
incapacitated  is  not  a  change  in  the 
corporation  or  partnership;  or 

(ii)  For  estates,  the  final  or  summary 
distribution  of  the  estate. 

(3)  The  Regional  Administrator  must 
be  notified  of  a  change  in  the 
corporation,  partnership,  or  other  entity 
as  defined  in  this  paragraph  (j)  within 
15  days  of  the  effective  date  of  the 
change.  The  effective  date  of  change,  for 
purposes  of  this  paragraph  (j).  is  the 
date  on  which  the  new  shareholder(s)  or 
partner(s)  may  realize  any  corporate 
liabilities  or  benefits  of  the  corporation 
or  partnership  or.  for  estates,  the  date  of 
the  determination  of  a  legal  heir  to  the 
estate. 
***** 

(6)  The  exemption  provided  in 
paragraph  (j)  of  this  section  may  be 
exercised  by  a  corporation,  partnership, 
or  other  entity  on  a  vessel  owned  by  a 
person  who  holds  a  minimum  of  20 
percent  interest  in  the  corporation, 
partnership,  or  other  entity,  provided 
that  the  person  who  owns  the  vessel 
possesses'a  minimum  of  20  percent 
interest  in  the  vessel. 
***** 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Giant  Sequoia  National  Monument 
Scientific  Advisory  Board 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Giant  Sequoia  National 
Monumpnt  Scientific  Advison'  Board 
fScipntific  Advisor\-  Board)  wiil  moet  at 
the  V'isdlia  Convention  Centfr  in 
V'isdlia.  California,  Ortobpr  .i\  and 
November  1.  2001    Th''  purpose  of  the 
meeting  is  to  ht'ar  comnifnt--  from  the 
public;  affirm  dd\  iMirif'>  lir.ifted  at  the 
Scptpmbf'r  meeting;  review  issues  from 
the  Giant  Sequoia  National  Monument 
planning  team;  and  consider  the 
planning  procf.'ss  to  date 
DATES:  The  meeting  will  be  hoia 
(October  il  and  November  1,  from  8  a.m. 
to  .T  p  m 

ADDRESSES:  Th-  !v.>->'Un'.:.  will  be  held  at 
the  Visalia  ConvMntiun  ( icntrr.  303  E. 
Acequia  Avenu^'.  V'isalia,  (California,  in 
rr)om  San  [oaqiiin  D. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
recei\f'  further  information,  (  ontact 
Arthur  L  Caffrev.  ,tt1-7H4-I,500. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  tri  the  puhin    If  \ou  are 
planning  to  attend,  please  i  nntact 
.Arthur  I.  C;affr*'\  tn  >'n^iir>'  .idfjii  it'- 
seating,  (iuuielines  tor  th>-  puhli! 
participation  portion  of  the  Scientific 
.\dvisor\'  Board's  meeting  are  as 
follows:  The  public  will  be  allowed  to 
address  tht>  Scientific  .Advisory  Board 
during  the  first  .SO  minutes  of  the 
meeting  on  October  31;  when 
registering,  participants  must  pro\ide  9 
written  copies  of  their  present. itmn,  one 
copy  for  each  member  of  the  Board  am  I 
one  copy  to  be  included  the  meetiim 
minutes;  oral  presentations  ma\-  be  no 
more  than  i  minutes  in  length. 
depending  on  the  number  of  people 
wishing  to  address  the  S(  lentific 
Advisorv  Briarri;  priorit\'  for 


presentations  will  be  given  to  persons 
who  did  not  make  a  presentation  at  a 
previous  meeting:  and  all  presentations 
must  be  related  to  the  science   . 
surrounding  the  development  of  the 
Management  Plan  for  the  Giant  Sequoia 
National  Monument.  Some  memhers  of 
the  Scientific  Advisory  Board  may 
participate  in  the  meeting  via  telephone. 
In  that  event,  arrangements  will  be 
made  to  enable  the  public  to  listen  to  all 
the  members  participating  in  the 
meeting. 

A  portion  of  the  meeting  will  be  for 
the  Scientific  Advisory  Board  to  receive 
information  from  speakers  who 
specialize  in  the  human  dimensions  of 
natural  resource  planning  The 
informational  portion  of  the  meeting  is 
not  subject  to  the  Federal  Advisory 
Committee  Act.  is  open  to  the  public, 
and  is  subject  to  the  same  procedures  as 
the  rest  of  the  meeting. 

Written  comments  for  the  Scientific 
Advisory  Board  may  be  submitted  to 
Forest  Supervisor  Arthur  L.  Gaffrev. 
Sequoia  National  Forest,  900  West 
Grand  Avenue,  Porterville,  California 
93257. 

A  final  agenda  can  be  obtained  by 
contacting  Arthur  L.  Gaffrey  or  by 
visiting  the  Giant  Sequoia  National 
Monument  web  site  at 
www.r5.fs.fed.us/giant_sequoia. 

Dated:  October  .=>.  2001. 
luliel  B.  Allen, 

Acting  Forest  Supen'isor,  Sequoia  National 

Forest. 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  i'roposed  additions  to  and 
deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
ernploving  persons  who  are  blind  or 
ha\e  other  severe  disabilities,  and  to 
delete  commodities  previouslv 
himished  by  such  agencies. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  12.  2001. 
ADDRESSES:  C^ommittee  for  Purchase 
From  People  Who  Are  Blind  or  Severelv 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Da\is  Highwav. 
.Arlington.  Virginia  22202-32.59. 
FOR  FURTHER  INFORMATION  CONTACT: 
ShePv-1  D.  Kennerlv  (703) 
630ndash;7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
L'.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  ha\e  other 
severe  disabilities.  I  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  ac:tion  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizatirms  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
senices  to  the  Government 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  [av  its-VVagner- 
GDay  Act  (41  U  S.C.  4f>-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  services  are 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services 

Janitonal  Custodial 

N>ual  and  Marine  Corps  Reserve  (Itrnters. 

.Mameda.  California 
\PA:  .-XRC:— .Mameda  CountN ,  Oakland, 

Calitornifi 
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Clovernmt'nl  Agency:  Naval  Facilities 

Engineering  Command 
Mdilroom  Operation.  At  the  following 
Locations: 
C'.SA  Washington.  18th  and  F  Streets  NVV. 

Washington.  DC 
GSA  Arlington,  Crystal  Mall  #3.  1931 
[efferson  Uavis  Highway,  Arlington, 
Virginia 
GSA  Regional  Office  Building.  7th  and  D 
Streets.  SW.  Washington.  DC: 
NP.A:  Didlake.  Inc..  Manassas.  Virginia 
Clovernment  Agency:  General  Services 

.Aiiniinistration,  Public  Buildings  Service 

Deletions 

1  certify  that  the  follnwiiii;  ac  tmn  \\  ill 
not  have  a  signifK:ant  impact  (in  a 
substantia!  number  iif  small  entities. 
The  major  factors  cnnsidered  ior  thiv 
certification  were: 

1.  The  action  will  nut  re-ult  in  an\ 
additional  reporting,  recordkeeping  or 
other  c;omplian(  e  requirements  f(jr  small 
entities, 

2.  The  action  will  result  in 
authorizing  small  entities  t(i  furnish  the 
services  to  the  Government 

3.  There  are  no  known  regui.it(.r\ 
alternatives  which  would  a(,i  omph^h 
the  objectives  of  the  la\its-\\<igner 
O'Day  Act  (41  I..;,S.f:.  4B-48(,1  m 
connection  with  the  services  propo-ed 
for  deletion  from  the  Procurement  !.i-t 

The  following  commodities  are 
proposed  for  deletion  from  the 
I'rocuremt'nt  List: 

(,(immodilies 

Skin  Protectant.  Plus 

B50.5-()  1-4  74-7  724 
Skin  Protectant  Plus,  Effective  Prevention 

R.i0.i-()l-474-77{)7 

fi.S0,"i-()l-474-7343 
!ii)\.  Storage,  Magnetic  Tape 

811.5-00-432-6729 

8115-00-432-6730 
Suspension  .\ssembly.  Liner.  Helmet 

»47(M)C)-88U-«814 

Shervl  1)    KennerU  , 

Diri'itiir.  Inloniiation  Management. 

IIR  Dei    01-2^7(14  Fii.-d  10-11-01;  8:4.'i  am) 
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DEPARTMENT  OF  COMMERCE 

[I.D,  100901A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerct'  has 
submitted  to  the  Office  oi  .Man.igement 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  f:olleclion  of 
information  under  the  pro\isions  of  tht^ 
Paperwork  Recfuction  Act  (44  U.S.C. 
Chapter  ,3.t1, 

Agpnry:  National  OctMnu  and 
.Atmospheric  Administration  (\(),\.\) 


TitU'  ,S\M)rdfish  Import  Certificate  of 
Eligibility, 

Form  SJumbeiis):  None. 

OMB  Approval  \umber.  0648-0363, 

Typn  of  Request:  Regular  submission. 

Burden  Hours:  5.700. 

\'uniher  of  Respondents:  204. 

Average  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  In  order  to  support 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  imports  of  svv'ordfish 
have  to  be  accompanied  by  a  certificate 
of  eligibility  for  lawful  entrj'  into  the 
I  ustoms  territory  of  the  United  States. 
The  ohjectne  is  to  ensure  that  all 
imports  ol  .\tlantic  swordfish  meet  the 
same  minimum  size  standards  as  apply 
to  landings  by  r..S.  vessels, 

Atffi  tfd  Public:  Business  and  other 
tnr-[)nitit  organizations, 

lT'-(jUf-'nrv  On  occasion. 

Respondent  s  Obligation:  Mandatory'. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-389/' 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
(ailing  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129,  Department  of 
Commerce.  Room  ROfif)   14th  and 
Constitution  .\\(  n.n    \\\,  Washington. 
DC  20230  (or  via  the  Internet  at 
MC:la\  tiuvn^dor  fjov), 

Writti'ii  '  MiniiK^nts  and 
recommendations  f^r  th«'  proposed 
information  c  ollei  timi  sliould  be  sent 
\\  ithm  U)  da\  s  nf  publication  of  this 
nolH  e  to  Da\  id  Rostker.  OMB  Desk 
Offi( cr.  Room  10202.  New  Executive 
{ )ifii  .'  HiiiIIhil:  Washington,  DC  20503. 

I),tl.  il    ().  t.itj.T  4,  2001. 
Madeleine  Clayton, 

Departmenlai  Papenvark  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFRDoc  01-25718  Filed  10-11-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

[l,D,  100901B] 

Submission  tor  OMB  Review; 
Comment  Request 

Tilt  ni'p.irtiiieiit  ':\  Commerce  has 
submitted  !(i  till  ( )ifi(  e  of  Management 
and  Budget  (UMBj  ior  clearance  the 
following  proposal  for  collection  of 
miormation  under  th.'  provisions  of  the 
Paper\vork  Reduction  Act  (44  U.S.C. 
ChaptiT  35), 

.-Iseni  r  National  Oceanic  and 
.\tmosphiTi(  Administration  (NOAA). 

Titlr  (  ooperative  Charting  Programs, 

Form  \uinhrrlsl:  NOAA  Forms  77-4 
and  77-5 

OMH  At'oroval  Number.  0648-0022. 


Ty^pe  of  Request:  Regular  submission. 

Burden  Hours:  45.000. 

Number  of  Respondents:  3,000, 

Average  Hours  Per  Response:  3  hours. 

Needs  and  Uses:  NOAAs  National 
Ocean  Service  (NOS)  produces  the 
official  nautical  charts  of  the  United 
States,  Forms  are  provided  to  members 
of  U.S.  Power  Squadrons  and  the  U.S. 
Coast  Guard  Auxiliary  to  report 
observations  of  changes  that  require 
additions,  corrections,  or  revisions  to 
the  nautical  charts.  The  information 
provided  is  used  by  NOS  cartographers 
to  maintain  and  prepare  new  additions 
of  nautical  charts  that  are  used 
nationwide  by  commercial  and 
recreational  navigators. 

Affected  Public:  Individuals  or 
households,  not-for-profit  institutions. 

Frequency".  On  occasion. 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer.  David  Rostker.  ' 
(202) 395-3897, 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperv\ork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce,  Room  6086.  14th  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MCla\1on@doc,gov), 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503 

Dated:  October  4.  2001, 
Madeleine  Clayion, 

Departmental  Paperwork  Clearance  Officer. 
Off  ice  of  the  Chief  Information  Officer. 
!FR  D<)(    01-25719  Filed  10-11-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A    '22 €22. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Canada 
Notice  of  Amended  Final  Results  ot 
Administrative  Review  m  Accordance 
With  North  American  Free  Trade 
Agreement  Panel  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  Administrative  Review  in  accordance 
with  North  American  Free  Trade 
Agreement  Panel  Decision  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
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Products  from  Canada.  USA-CDA-98- 
1904-01 

summary:  On  August  24.  2001.  the 

.\'orth  .-Kmenran  Frpf'  Trad*-  Agreement 
(NAFT.A)  Pari'^l  affirmed  the  Department 
of  Commerce's  final  remand  results  of 
the  antidumping  dutv  administrative 
review  of  certain  corrosion-resistant 
carbon  steel  flat  proiiui  ts  from  Canada. 
As  there  is  now  a  final  and  conclusive 
\AFT.-\  Panel  decision  in  this  action, 
we  are  amending  our  final  results. 
EFFECTIVE  DATE:  (October  1_'.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadlev  at  (2021  482-0666  or  Julio 
Fernandez  at'i202)  482-0190.  Office  of 
AD  CVD  Enforcement  \'II,  Group  III. 
Import  Administration.  International 
Trade  .administration.  U.S.  Department 
of  Commerce.  Room  7866.  14th  Street 
and  Constitution  .Avenue.  \W., 
VVashineton.  DC  202^^0 
SUPPLEMENTARY  INFORMATION: 

The  .Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  lanuarv  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  .\i  t  bv  the  Uruguay  Round 
.■\grepment>  .Act  {  'URA.A").  In  addition. 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  set  forth  at  19  CFR  part 
.351  (2000). 

Background  | 

On  March  16.  1998,  the  Department  of 
Commerce  (the  Department)  published 
Its  final  results  for  the  administrative 
review  of  o-rtain  corrosion-resistant 
carbon  steel  flat  products  from  Canada 
for  the  perif)d  .August  1.  1995  through 
luly  31,  1996  Seo  Ctrtain  (Jorrosion- 
/?ps;stanf  Carbon  SIppI  Flat  Products 
and  (Certain  Cut-tn-Lfn^th  Carbon  Stppl 
Plate  from  (Canada:  Final  Results  of 
Antidumping  Dutv  Administrative 
Reviews  63  FR  12725  (March  16.  1998) 
{Final  flesu/fs).  One  of  the  respondents 
in  this  review  was  Stelco  Inc.  (Stelco). 

In  the  Final  Results,  with  respect  to 
Stelco's  c(jst  of  producing  the  subject 
merchandise,  the  Department  explained 
that,  in  accordance  with  its  standard 
practice  for  valuing  major  inputs 
supplied  bv  affiliated  f:ompanies.  it  had 
valued  coating  services  and  painting 
services  supplied  bv  Bavcr)at 
Partnership  (Bavcoat)  and  Z-Line 
Company  (Z-Line),  respectively, 
pursuant  to  the  maior  input  rule  and  the 
transactions  disregarded  rule,  at  the 
highest  of  three  valuations:  The  transfer 
price  between  the  affiliated  parties,  the 
market  price  between  unaffiliated 
parties  (which,  in  this  case,  was 


inapplicable,  as  there  were  no 
unaffiliated  transactions  to  indicate 
market  price);  and  the  affiliated 
supplier's  cost  of  producing  the  input. 
See  Final  Results,  at  63  FR  18464. 

In  responding  to  the  Department's 
questionnaire.  Stelco  only  supplied  Z- 
Line's  "actual  cost  of  the  operation  in  a 
manner  consistent  with  other  Hilton 
Works  operating  units."  and  Baycoat's 
transfer  price  adjusted  for  profit 
remitted  to  Stelco.  In  the  Final  Results. 
the  Department  increased  the  reported 
cost  of  coating  and  painting  by  the 
weighted  average  difference  between 
invoice  (i.e.  transfer  price)  values  from 
the  sample  invoices  of  the  r«!spective 
services  to  Stelco,  obtained  at 
verification,  and  the  values  reported  by 
Stelco.  The  Department  determined  that 
these  transfer  prices  were  above  the 
affiliated  supplier's  cost  of  producing 
these  inputs.  Therefore,  for  the  final 
results  of  review,  the  Department  used 
the  transfer  prices  to  value  such  inputs 
when  calculating  Stelco's  cost  of 
production  (COP)  and  constructed  value 
(CV).  See  Final  Results 

With  regard  to  the  Department's 
calculation  of  imputed  credit  expenses, 
in  the  Final  Results  the  Department 
applied  the  Federal  Reserve  rate  in  its 
calculations  of  Stelco's  imputed  credit 
expenses  in  the  United  States  for  each 
transaction  during  the  period  of  review 
(POR).  Furthermore,  to  calculate 
imputed  credit  expenses  for  sales  in 
which  payment  was  not  received  bv  the 
time  Stelco  submitted  its  response  to  the 
agency,  the  Department  applied  the  date 
of  its  final  results  as  the  surrogate 
payment  date. 

On  March  20,  200 1.  the  N.AFTA  Panel 
remanded  the  abo\  e-referenced 
proceeding  to  the  Department  with 
instructions  to:  (1)  Rec  alculate  Stelco's 
costs  of  production,  taking  account  of 
the  year-end  return  of  profits  bv  Baycoat 
and  Z-Line  to  Stelco:  provide  the  Panel 
with  the  method  by  which  the 
Department  recalculates  COP  in  light  of 
such  return  nf  profits,  and  explain  the 
Department's  methodology  in  light  of 
the  statutory'  requirements  and 
attendant  legislation  as  interpreted  by 
this  Panel;  (2)  to  reevaluate  the 
application  of  section  773(f)(3)  of  the 
Act  in  light  of  the  requirement  that  the 
Department  adjust  the  transfer  price  in 
accordance  with  the  rec;alculation  set 
out  under  (1)  immediately  above;  and 
(3)  to  correct  any  errors  on  the  imputed 
credit  expense  and  pavment  date  issues, 
m  light  of  Stelco's  complaint.  See 
Article  1904  Panel  Rfview  Pursuant  to 
the  North  American  Free  Trade 
Agreement:  Panel  Determination  and 
Remand,  Stelco,  Inc.  v  United  States 
Department  of  Commerce,  USA-CDA- 


98-1904-01  (March  20.  2001)  {Panel 
Decision). 

Pursuant  to  its  receipt  of  the  N.AFT.A 
Panel's  remand  instructions,  the 
Department  issued  a  supplemental 
questionnaire  to  Stelco.  On  June  25, 
2001,  Stelco  submitted  its  response  to 
this  questionnaire  {Supplemental 
Response).  On  July  6.  2001,  the 
Department  issued  its  draft  remand 
results  and  requested  comments  from 
interested  parties.  See  Draft  Results  of 
Redetermination:  Sorth  American  Free 
Trade  Agreement.  Article  1904  Panel 
Review,  USA-CDA-98-1 904-01  (Julv  6, 
2001)  {Draft  Remand  Results).  In  the' 
Draft  Remand  Results,  we  reconsidered 
our  methodology  in  accordance  with  the 
Panel  Decision.  On  [uly  11,  2001. 
respondent  filed  comments  on  the  Draft 
Remand  Results.  No  partv  filed  rebuttal 
comments 

On  July  20.  2001.  the  Department 
issued  its  final  remand  results,  which 
are  discussed  in  detail  below.  See  Final 
Remand  Determination:  Xorth 
American  Free  Trade  Agreement, 
Article  1904  Panel  Review,  USA-CDA- 
98-1 904-01  duly  20,  2001)  {Final 
Remand  Results). 

Pursuant  to  the  order  of  the  Panel,  the 
Department  recalculated  Stelco's  COP 
by  taking  into  account  year-end  return 
of  profits  to  Stelco  from  Bavcoat  and  Z- 
Line,  as  reported  in  Stelco's 
Supplemental  Response  See  Final 
Remand  Results.  "The  methodologies 
adopted  for  recalculating  Stelco's  COP. 
by  accounting  for  profits  returned  to 
Bavcoat  and  Z-Line.  were  used  in  light 
of  the  Panel's  interpretation  of  the 
relevant  statutory'  provisions  and  their 
legislative  historv',  including  those 
provisions  set  forth  in  subsections 
773(f)(2)  and  (f)(3). 

Specifically,  the  Panel  found  that  the 
Department  failed  to  reasonably  comply 
with  the  requirement  to  establish  that 
the  amount,  which  in  the  instant  case 
the  Panel  found  to  be  the  invoice  prices 
less  profits  returned  from  Baycoat,  "did 
not  fairly  reflect  "  the  amount  usually 
reflected  in  sales.  The  NAFTA  Panel 
further  found  that  even  if  the 
Department  were  entitled  to  rely  on  the 
invoice  prices  paid  by  Stelco,  rather 
than  the  invoice  price  adjusted  for  profit 
remittances,  the  Department  has  not 
established  that  it  has  taken  due  account 
of  all  material  factors  in  arriving  at  a 
reasonable  calculation  of  costs. 

In  light  of  the  Panel's  statement  that 
it  has  remanded  the  case  for  the 
Department  to  compare  Baycoat's 
transfer  price  without  profits  to  the 
COP,  we  interpreted  the  Panel's  ruling 
to  mean  that,  pursuant  to  the  major 
input  rule,  the  Department  is  to  ensure 
that  the  value  of  the  major  inputs  used 
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to  calculate  Stelco's  COP  ar^  nut  below 
the  cost  of  producing  such  inputs  In  the 
Final  Rf^maiid  Rpsults.  we  rectdculatcd 
Stelco's  COP  for  the  subject 
merchandise  based  upon  the  adjusteil 
transfer  price  Where  the  Department 
found  that  the  adjusted  transfer  price 
\'alue  was  less  than  Ba\coat  and  Z- 
Line's  respective  costs  of  producing 
such  inputs,  the  Department  used  the 
COP  for  such  inputs,  pursuant  to  the 
major  input  rule 

We  note  that  the  NAFTA  Panel's 
ruling  does  not  establish  bmding 
precedent  and  that  the  Department 
believes  its  interpretation  of  these 
statutorv  rules  is  reasonable  and 
t:onsistent  with  the  intent  of  (Congress 
We  also  note  that,  in  future  reviews,  the 
Department  intends  to  pursue  an 
examination  of  market  price  more  fully 
to  ensure  appropriate  application  of  the 
test,  consistent  with  suhsections 
773(f)(2)  and  (f)(3)  of  the  Act. 

The  Department  also  reconsidered  the 
calculation  of  Stelcos  imputed  credit 
expense  in  the  United  States  during  the 
PCOR  and  its  choice  of  surrogate  pa\-ment 
dales  where  pavment  was  not  remitted 
at  the  time  of  submission.  In  addition. 
we  corrected  a  clerical  error,  as  alleged 
bv  respondent  in  its  comment  on  the 
Drati  Remand  Results.  ,S>f  Final 
Remand  Results 

On  August  24.  2001.  the  Panel 
affirmed  the  Department's  Final 
Remand  Results.  As  this  case  is  now- 
final  and  conclusive,  we  are  amending 
the  Final  Results  of  review.  As  a  result 
of  our  recalculations,  based  upon  the 
changes  set  forth  abo\e.  we  have  revised 
the  ilumping  margin  for  respondent 

Amendment  to  Final  Results  of  Review 

Because  no  further  appeals  ha\  i^  been 
filed  and  there  is  now  a  final  and 
conclusive  decision  in  the  Panel 
Decisinn  proceeding,  effective  as  of  the 
publication  date  of  this  notice,  we  are 
amending  the  Final  Results,  and 
establishing  the  following  revised 
weight-averaged  dumping  margin: 


Company 


Amended 

final 

results 

1995-1996 

(percent) 


Steico  Ltd 


000 


Dated:  C)i  tober  5,  2001. 
Joseph  A.  Spetrini. 

Aitiiii;  Assistant  Sf(  n'tiin  Im  Import 

Administration. 

|FR  Doc.  01-2.T70.T  Filed  10-1  1-01.  H  4:>  Htlli 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  .■\dnuni'-trcition. 
lnternati(.)na!  Trade  .\dnunislration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  lune  7.  2001,  the 
Department  of  [Commerce  (the 
Department)  published  the  preliminary' 
results  of  administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  abo\e  (DR,\Ms)  from 
the  Republic  of  K(jrea.  The  merchandise 
(  overed  hv  this  order  is  DRAMs  from 
the  Republu:  of  Korea,  The  revieu' 
covers  two  manufacturers.  Hyundai 
Electronics  Industries  Co    Ltd,  and 
H\'undai  Electrrjuic-  .-XimTii  ,t 
(collectiveh  H\unciaii,  .iiui  LG  Semicon 
Co.,  Ltd.  and  LG  Semicon  America 
(collectively  LG),  and  six  resellers  of 
subject  merchandise  to  the  United 
States,  The  [leriod  of  re\iew  (POR)  is 
MdV  1,  l'W9.  through  December  31, 
1999.  Based  on  our  analysis  of  the 
commcmts  received,  we  have  made 
f  lianges  in  the  margin  calc:ulations. 
Therefore,  the  hnal  results  differ  from 
the  preliminar\  results.  The  final 
weighted-a\erage  dumping  margins  for 
the  re\iewed  firms  are  listed  below  in 
the  se(  tion  entitled  'Final  Results  of  the 
Review 

EFFECTIVE  DATE:  Odober  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Ri\as  or  Ron  Trentiiaiii.  .\IJ  (;\T) 
Enforcement.  Offit  e  4.  Group  II.  Import 
Administration.  International  Trade 
Administration.  I  .S  Department  of 
f^ommere  e.  14th  Street  and  C^onstitution 
Ave  .  NW  .  Washington.  DC  20230; 
telephone:  (202)  482-()fvTl  or  482-6320. 
respecti\'el\ 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indn  ated.  all 
citations  to  the  Tariff  Act  of  l'^3().  as 
amended  (the  Act),  are  references  to  the 
pro\isions  effective  January'  1,  1995,  the 
effecti\'e  dale  of  the  amendments  made 
to  the  .^ct  by  the  I  ruguay  Round 
Agreements  Act  (L'R.\A).  In  addition, 
unless  otherw  ise  indii  ated,  all  citations 
to  the  Department  s  regulations  are  to  19 
CFRpart  351  (1999i 


Ba(  kground 

The  antidumping  duty  order  for 
DRAMs  from  Korea  was  revoked, 
pursuant  to  the  sunset  procedures 
established  by  statute,  effective  January 
1,  2000.  See  Dynamic  Random  Access 
Memory  Semiconductors  (DRAMs)  of 
One  Megabit  and  Above  From  the 
Republic  of  Korea:  Final  Results  of  Full 
Sunset  Review  and  Revocation  of  Order. 
65  FR  1471366  (October  5,  2000). 
Therefore,  we  are  conducting  this 
review  of  exports  of  the  subject 
merchandise  to  the  United  States  by 
Hyujidai  Electronics  Industries  Co..  Ltd. 
and  LG  Semicon  Co.,  Ltd.  (LG)  for  the 
8- month  period  from  May  1,  1999 
through  December  31.  1999. 

On  June  7,  2001.  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  DRAMs 
from  Korea.  See  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  or  Above  From  the  Republic  of 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  to 
Revoke  Order  in  Part.  66  FR  30688  dune 
7,  2001)  [Preliminan,  Results).  As  stated 
in  the  Preliminan,'  Results,  we  are 
collapsing  Hyundai  and  LG  into  one 
entity  for  the  purposes  of  in  this 
administrative  review  (collectively 
Hyundai).  See  Preliminan,-  Results.  66 
FR  at  30690.  We  invited  parties  to 
comment  on  our  preliminary  results  of 
review.  On  July  9.  2001,  we  received 
case  briefs  from  Micron  Technology. 
Inc.  (Micron),  the  petitioner,  and 
Hyundai.  On  July  13,  2001,  we  received 
rebuttal  briefs  from  Micron  and 
Hyundai.  The  petitioner  requested  a 
public  hearing  on  July  12.  2001,  and  a 
public  hearing  was  held  on  luly  17, 
2001 .  The  Department  has  conducted 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  from  Korea. 
Included  in  the  scope  are  assembled  and 
unassembled  DRAMs.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die.  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope:  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs.  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules  (SIPs), 
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single  in-line  memor>'  modules 
(SIMMs),  or  other  collertinns  of  DRAN^ 
whether  unmounted  or  mounted  on  d 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  hinction  of  memon'  are  covertni 
Onlv  those  modules  which  contain 
additional  items  wtiich  alter  the 
function  of  the  module  to  something 
other  than  memon,'.  such  as  video 
graphic:s  adapter  {\'GAj  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  momor\' 
semiconductors  (\'R.-\M.Sj.  as  well  as 
any  future  packaging  and  assembling  of 
DFL\Ms;  and.  removable  memorv- 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
(CIPL'i.  unless  the  importer  of 
motherboards  certifies  with  the  tiustums 
.Senice  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation  Thf  sc  ope  of  this 
review  does  not  include  DRAMs  or 
memor\  modules  that  are  reimported  for 
repair  or  replacement 

The  DRAMS  and  modules  subject  to 
this  review  are  currentiv  classifiable 
under  subheadings  8471  50  0085. 
8471. qi  8085,  8542  11  0024. 
8542  11  8026.  8542  1  ?  80,J4. 
8471  50  4000.  847J.30  1000. 
8542.11  0026,  8542.11.8034, 
847150  8095.8473  30  4000, 
8542  11  0034, 8542  13  8005. 
8471.91  0090.  8473  30  8000, 
8542  n  8001. 8542  13  8024, 
8471  91  4000.  8542.11  0001, 
8542  11  8024  and  8542  1  3  8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  Although  the 
HTSrS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositi\e 

Facts  Available  (FA) 

in  accordance  with  section  776(a)  of 
the  Act.  we  have  determined  that  the 
use  of  adverse  F.^  is  warranted  for  G5 
Corporation  (G5).  Kim's  Markf'tiiig. 
Jewon  Trading  (lewonj.  VVooyang 
Industry  Co..  Ltd.  (VVooyang),  Jae  Won 
Microelectronics  (lae  Won),  and 
Techsan  Ele<:tronics  (Techsan)  for  these 
final  results  of  review. 

1  Application  of  FA 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  parts  withholds 
information  that  has  been  requested  bv 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantlv 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 


information  which  cannot  be  verified, 
the  Department  shall  use.  subject  to 
sections  782(d)  and  (e)  of  the  Act.  facts 
otherwise  available  in  reaching  the 
applicable  determination.  In  this 
re\  lew,  as  described  in  detail  below,  the 
above-referenced  companies  failed  to 
provide  the  necessary  information  in  the 
form  and  manner  requested  and,  in 
some  instances,  the  submitted 
information  could  not  bf  verified.  Thus. 
pursuant  to  section  77H(a)  of  the  Act, 
the  Department  is  required  to  apply, 
subject  to  section  782(d).  facts  otherwise 
available. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  the 
opportunitv  to  remedv  or  explain  the 
deficiencv.  If  that  pers<m  submits 
further  information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may.  subject  to 
section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses. 
as  appropriate. 

Pursuant  to  section  782(e)  of  the  Act. 
notwithstanding  the  Department's 
determination  that  the  submitted 
information  is    deficient    under  section 
782(d)  of  the  .\c\.  the  Department  shall 
not  decline  to  consider  such 
information  if  all  of  the  following 
requirements  are  satisfied:  (1)  The 
information  is  submitted  bv  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties 

The  Department  has  concluded  that, 
because  G5,  Kim  s  Marketing,  lewon,  lae 
Won.  Techsan.  and  VVooyang  failed  to 
respond  to  the  Department's 
questionnaire,  a  determination  based  on 
a  total  FA  is  warranted  for  these 
companies  See  the  Preliminary  Results 
for  a  detailed  discussion  of  this  analysis. 

2.  Selection  of  FA 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
partv  failed  to  c  ooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 


Tubes  From  Thailand:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  62  FR  53808.  53819-20 
(October  16.  1997).  In  the  Preliminar>- 
Results,  the  Department  determined  that 
by  not  responding  to  the  Department's 
questionnaire,  each  of  these  six 
companies  did  not  act  to  the  best  of  its 
respective  abilities,  and  therefore  an 
adverse  inference  is  warranted  in 
applying  facts  available  for  these 
companies. 

For  the  final  results,  no  interested 
party  comments  were  submitted 
regarding  this  issue  and  we  continue  to 
find  that  the  failure  of  G5.  Kim's 
Marketing.  Jewon.  [ae  Won.  Techsan, 
and  VVooyang  to  respond  to  the 
Department's  questionnaire  in  this 
review  demonstrates  that  these  entities 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability.  'Thus,  consistent 
with  the  Department's  practice  in  cases 
where  a  respondent  fails  to  respond  to 
the  Department's  questionnaire,  in 
selecting  FA  for  G5,  Kim's  Marketing, 
Jewon,  lae  Won.  Techsan.  and  VVooyang 
in  this  review,  an  adverse  inference  is 
warranted.  See  Static  Random  Access 
Memon,-  Semiconductors  From  Taiwan: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  63  FR  8909.  8932 
(February  23.  1998),  Therefore,  we  are 
assigning  G5.  Kim's  Marketing,  [ewon. 
lae  Won.  Techsan.  and  VVooyang  an 
adverse  FA  rate  of  10.44  percent,  the 
rate  calculated  for  Hyundai  in  a 
previous  review  and  the  highest  margin 
from  any  segment  of  the  proceeding 
related  to  DRAMS  from  Korea. 

Information  from  prior  segments  of 
the  proceeding,  such  as  involved  here, 
constitutes  "secondary  information" 
under  section  776(c)  of  the  Act.  Section 
776(c)  of  the  Act  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  for  FA  by  reviewing 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that  to 
"corroborate"  means  simply  that  the 
Department  will  satisf\'  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished, 
from  Japan,  and  Tapered  Roller 
Bearings.  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews.  61  FR  57391, 
57392  (November  6,  1996)  {TRBs).  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
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information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  from  which  the 
Department  can  derive  calculateti 
dumping  margins;  the  only  sourc:e  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  FA  a  calculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period. 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA.  the  Department  stated  in 
TRBs  thai  it  will  "consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  irrelevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse  FA. 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin."  Id.:  see  also  Fresh  Cut  Floi^ers 
from  Mexico:  Preliminan'  Results  of 
Antidumping  Duty  Administrative 
Review.  60  FR  49567  (February  22. 
1996).  where  we  disregarded  the  highest 
margin  in  the  case  as  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
extremely  high  margin 

As  stated  above,  the  highest  rate 
determined  in  any  prior  segment  of  the 
proceeding  is  10.44  percent,  a 
calculated  rate  from  the  fifth 
administrative  review.  See  DyTiamic 
Random  Access  Memorv 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  .Vof  To  Revoke  the  (hder 
m  Part.  64  FR  69694  (December  14. 
1999).  In  the  absence  of  information  on 
the  administrative  record  that 
application  of  the  10  44  percent  rate  to 
G5.  Kim's  Marketing.  Jewon.  Jae  Won. 
Techsan,  and  Wooyang  would  be 
inappropriate  as  an  adverse  FA  rate  in 
the  instant  review,  that  the  margin  is  not 
relevant,  or  that  leads  us  to  re-examine 
this  rate  as  adverse  facts  available  in  the 
in-stant  review,  we  have  applied,  as  F.A. 
the  10.44  percent  margin  from  a  prior 
administrative  review  of  this  order,  and 
have  satisfied  the  corroboration 
requirements  under  section  776(c)  (jf  the 
Act. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  'Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Bernard 
T.  Carreau.  Deputy  Assistant  Secretary. 


Import  Administration,  to  Farvar 
Shirzad.  Assistant  Secretary  for  inipori 
Administration,  dated  October  5.  2001 
which  is  herebv  adopted  l)\'  this  nntu  •■ 
A  list  of  the  issues  which  parlies  ha\e 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Derision 
Memorandum,  is  atlai;hed  to  this  notice 
as  an  .VpptMidix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommenddtums  m  this  puhlu 
memorandum  whu  h  is  on  file  m  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  buildint;  In  adifition 
a  complete  \ersion  of  the  Det  isuin 
Memorandum  can  be  aci  essed  directly 
on  the  Web  at  http:,/ia  ita  dot  gov/fm/ 
summary/list  htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identu  al  m  (  nntcn; 

Changes  Since  the  Preliminar>  Results 

Based  on  our  analvsis  of  c  omnit'n's 
received,  we  have  made  (  erlain  i  h.inges 
in  the  margin  calculations  These 
(  hanges  are  listed  below  and  discussed 
in  the  relevant  sections  of  th>'  !)t'i  isKm 
Memorandum 

1.  We  corrected  an  error  in  the  ( ^Kl' 
offset  calculation,  see  (ioniinent  H 

2  We  corrected  two  errors  m  the 
margin  part  of  the  program,  see 
Comment  9. 

3  We  recalculated  HM  i  re<i;t 
expense,  see  Comment  10 

4.  We  recalculated  C^EP  profit  ratio, 
see  Comment  11 

5  We  recalculated  1'  S  i  redit 
expense,  see  Comment  12 

Final  Results  of  Review 

We  determine  that  the  follnwini; 
percentage  weighted-d\  erage  margins 
exist  for  the  period  Mav  1.  1999 
through,  December  31.  1999: 


Manutacturer/exporter 


Hyundai 

G5  

Wooyang     

Jae  Won       

Jewon  

Techsan 

Kim  s  Marketing 


Margin 

(percent) 

292 

1044 

1044 

10  44 

10  44 

1044 

10.44 

Assessment 

The  Department  will  not  issue  cash 
deposit  instructions  to  Customs  based 
on  the  results  of  this  review  Sinc:e  the 
order  was  revoked  effective  |anuar\  1, 
2000,  current  and  future  imports  of 
DR.^Ms  fnmi  Korea  shall  he  entered  mii 
the  I'nited  States  without  regard  to 
antidumping  duties.  We  have  already 
instructed  Customs  to  lujuidate  all 


entrie-  I  n    i  -ifter  lanuary  1,  2000, 
w  I'liuut  rey.ird  to  antidumping  duties, 

Ihe  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries  during  the  POR.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service.  Where 
the  importer-specific  assessment  rate  is 
above  de  minimis,  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise. 

These  final  results  of  review  shall  be 
the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review.  For 
duty-assessment  purposes  with  respect 
to  Hyundai,  we  calculated  importer- 
sperifir  as'jessment  rates  by  aggregating 
ttir  lUiiiii  ;rii:  margins  calculated  for  all 
U.S.  sales  to  each  importer  and  dividing 
this  amount  by  the  total  estimated 
entered  value  reported  for  those  sales. 
Hyundai,  in  accordance  with  the 
M' [MPiment's  questionnaire,  estimated 
the  entered  value  of  these  sales  by 
calculating  the  average  of  the  entered 
value  of  each  control  number  for  the 
l'(  )K   For  all  other  respondents,  we 
based  the  assessment  rate  on  the  facts 
available  margin  percentage. 

Notification 

Ttiis  riiitii  e  ^er\e^  ,,s  ,,  final  reminder 
to  liiijii  rier-    :  tfi.  n  f esponsibility 
uniier  ]^^  (  i  K   <M  402(f)  to  file  a 
certificate  rei^diihng  the  reimbursement 
of  antidumping  duties  prior  to 
liqiiiddtii!:!  if  t!)e  relevant  entries 
during  itiis  re\  i<-\\,  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
tii.it  reiiit  ilr^ement  of  antidumping 
duties  „  I  iirrel  iiid  the  subsequent 
assesvnieiit  ui  doubled  antidumping 

duties 

riii^  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
uitli  19  CFR  351.305.  Timely 
iiitifK  atinn  of  return/destruction  of 
\1'( )  ni.iteridls  or  conversion  to  judicial 
[ri'tei  ti\e  order  is  hereby  requested. 
[  iilur"  t    1  timpK  with  the  regulations 
diiil  tile  term-  '<\  ,111  .^PO  is  a 
sail!  t)   iiihle  violation. 

We  irr  issuing  and  publishing  this 
■  leterniiiirttion  and  notice  in  accordance 
withseciions  751(a)(1)  and  777(1)  of  the 
Act. 
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DdtHii   ()( tober  5.  2001  . 

Faryar  Shirzad,  ' 

Assistant  Secretary  for  Import 

Administration 

Appendix — Issues  in  Decision 
Memorandum 

Comments  and  Respon.ses 

1   (Offx't  to  Foreign  Currency  Translation 
Losses 

2.  Research  and  Development  (R&D) 

3.  Cross-Fertilization  of  R&D 

4.  Use  of  Cost  of  Goods  Sold  (C(DGS)  to 

Calculate  R&D  Ratio 

5.  Increase  in  Useful  Lives 

6  IS  .-Xnlidumping  Statute  and  World 

Trade  Organization  (WTO)  Antidumping 
.\grf'f'niHnt 

~   Post-POR  Sales  of  Subject  Merchandise 
Entered  During  the  FOR 

8.  Offset  for  CEP  Sales 

9.  Recalculation  of  Expenses  in  Margin 

Program 
10  C^alculation  of  Home  Market  Credit 
Expense 

11.  CEP  Profit  Ratio— Calculation  of  Total 

Profit 

12.  US.  Credit  Expense 

(FRDoc.  01-25711  Filed  10-11-01:  8:45  am] 

BILUNG  CODE  3510-OS-P  I 


DEPARTMENT  OP  COMMERCE 

International  Trade  Administration 

[A-570-848]  I 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China:  Notice 
of  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Admini<;tration, 
internatir)ndl  Trddf  Admini-itration, 
Departmpnt  of  Commerce. 
SUMMARY:  The  Department  of  Cnmrnerce. 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  Peoples 
Republic  of  China  (PRC)  in  response  to 
requests  from  the  Crawfish  Processors 
Alliance  (petitioner)  and  the  Louisiana 
Department  nf  Agriculture  &  Forestry 
and  Bob  Odom.  Commissioner;  from 
respondents  Fujian  Pelagic  Fishen 
Group  Co  .  Qingdao  Zhengri  Seafood 
Company.  Ltd  ,  and  Yancheng  Yaou 
Seafood  Co..  Ltd  ;  and  from  importers 
Bo  Asia.  Inc.  and  Hontex  Enterprises. 
Inc.  (d/b/a  Louisiana  Packing 
Company)  The  period  of  review  is  from 
September  1,  1999  through  August  31. 
2000 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV)  The  preliminary  results  are  listed 


below  in  the  section  titled  "Preliminarv 
Results  of  Review."  If  these  preliminary 
results  are  adopted  in  our  final  results. 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  (EP)  or  constructed  export 
price  (CEP),  as  applicable,  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
(See  the  "Preliminary  Results  of 
Rtniew"  section  of  this  notice.) 

EFFECTIVE  DATE;  October  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Canipau  or  Maureen  Flannerv. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14fh  Street  and 
Constitution  Avenue.  \'\V  ,  Washington. 
DC  20230:  telephone;  (202)  482-1.395  or 
(202)  482-3020.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

(In  ,Sr[)teniber  15.  1997.  the 
Dopartment  published  in  the  Federal 
Register  an  antidumping  duty  order  on 
tr-'shwater  crawfish  tail  meat  from  the 
PRC.  See  Notice  of  Amrndntfnt  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Freshwater  Craniish  Tail  Meat 
From  the  People  s  fippuhlic  of  China,  62 
FR  48218  (September  15.  1997).  On 
September  26.  2000.  in  accordance  with 
19  CFR  351.213(b)(3).  the  Department 
received  a  request  from  importer  Bo 
.■\sia,  Inc.  to  conduct  an  administrative 
review  of  Huaiyin  Foreign  Trade 
Corporation.  Huaiyin  Foreign  Trade 
Corporation  i  UJ  fHuaivin  .^0).  and  Yan 
Cheng  Foreign  Trade  (YFT) 

On  September  29.  2000,  in  accordance 
with  19  CFR  351, 213(b)(1),  the 
Department  received  a  reque,st  from  the 
petitionpr  to  conduct  an  administrative 
review  of  Anhui  Chaohu  Daxin  Meat 
Poultry  Co,  Ltd.;  Anhui  Cereals,  Oils  & 
Foodstuffs,  Anhui  Provincial  Aquatic 
Co.,  Baoluu  Waterstuff  Co.,  Ltd.; 
Baoving  Freezing  Plant;  Baoying  County 
Freezing  Plant;  Beijing  Farenco;  Ever 
Concord;  Feidong  Freezing  Plant;  Fubao 
Aquatic  Foodstuff  Ck).,  Ltd;.  Fujian 
Hualong  Aquatic  Trade  Development 
Co.  Lianjian  Seafood  Processing  Plant; 
Fujian  Pelagic  Fishery  Group  Co. 


(Fujian  Pelagic);  Fujian  Hualong 
Aquatic  Trade  Development;  Funing 
County  Frozen  Food;  Guangzhou  Xinye 
Plastic  Products,  Hengji  Trading  Co., 
Ltd.;  Hexing  Foodstuff  Co..  Ltd.;  Hongze 
County  Laoshan  Danxian  Freezing 
Factory;  Hongze  Lake  Green  Food  Co.. 
Ltd.;  Hongze  County  Aquatic  Freezing 
Factory;  Hua  Yin;  Huai  Yin;  Huaiyin 
County  Freezing  Factory;  Huaiyin 
Foreign  Economic  Relations  and  Trade 
Committee;  Huaiyin  Foreign  Trade 
Corp.  Shunda  Branch;  Huaiyin  Foreign 
Trade  Corporation;  Huaiyin  Foreign 
Trading;  Huaiyin  Foreign  Trade 
Corporation  (3);  Huaiyin  Foreign  Trade 
Corporation  (5)  (Huaiyin  5);  Huaiyin 
Foreign  Trade  Corporation  (30)  (Huaiyin 
30);  Huaiyin  Foreign  Trade;  Huaivin 
Luky  Trade  Corp.;  Huaiyin  Shunda 
Economic  and  Technologv  Trading  Co.; 
(AS  Forwarding;  fiangsu  Zhenfeng 
Group  Foodstuff;  fiangsu  Zhenfeng 
Group;  fiangsu  Lukang  Foodstuffs;  Jin 
Hu  Foreign  "Trading;  Jinghu  Aquatic 
Foodstuff  Processing  Plant;  finpeng 
Agriculture  and  By-Product 
Development  Co.;  Laoshan  Brother 
Freezing  Plant;  Mr.  Edward  Lee; 
Lianyungang  Haiwang  Aquatic  Products 
Co..  Ltd.;  Liaoning  Limeng  Exports  & 
Imports:  Mr.  Lin  Zhong  Nan;  Mr.  Ma 
Guo  Zhong;  Nantong  Shengfa  Frozen 
F'ood  Co..  Ltd.  (Nantong  Shengfa): 
.Nantong  Delu  Aquatic  Food  Co..  Ltd.; 
Neptune  International;  Ningbo  Nanlian 
Frozen  Foods  Co..  Ltd.  (Ningbo 
Nanlian);  Pacific  Coast  Fisheries  Corp.; 
Panwin  Logistics;  Qidong  Baoluu 
Aquatic  Food  Co.,  Ltd.;  Qingdao  Rirong 
Foodstuff  Co..  Ltd.  aka  Qingdao  Rirong 
Foodstuffs  (Qingdao  Rirong):  Qingdao 
Shun  Hang  Forwarding;  Qingdao 
Zhengri  Seafood  Co..  Ltd..  aka  Qingdao 
Zhengri  Seafoods  (Qingdao  Zhengri); 
Qingshan  Foodstuff  Co..  Ltd.;  Rich 
Shipping;  Seatrade  International,  aka 
Sea  trade  Enter.;  Shanghai  Guangxum 
Trading;  Shanghai  Zhongjian 
International  Trading;  Shantou  SEZ 
Yangfeng  Marine  Products  Co. 
(Yangfeng  Marine);  Suqian  Foreign 
Trade  Corp.,  aka  Suqian  Foreign 
Trading  (Suqian  FTC);  Suyang 
Shuangyu  Foodstuff  Co.,  Ltd.;  Toyo 
Warehouse,  aka  TKK  Toyo;  Mr.  Wei 
Wei,  aka  Philip  Wei:  Mr.  Wei  Zhang: 
Weishan  Fukang  Foodstuffs  Co.,  Ltd.; 
Weishan  Jinmuan  Foodstuff:  Weishan 
Hongfa  Lake  Foodstuff  Co.,  Ltd.,  aka 
Weishan  Fongfa  Lake  Foodstuff:  Y  &  Z 
International,  aka  Y  &  Z  International 
Trading;  Yancheng  Baolong 
Biochemical  Products,  Co.,  Ltd.; 
Yancheng  Foreign  Trade  Corp..  aka 
Yancheng  Foreign  Trading,  aka  Yang 
Chen  Foreign  Trading;  Yancheng  Fubao 
Aquatic  Food  Co.,  Ltd.;  Yancheng 
Haibao  Foods:  Yancheng  Haiteng 
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Aquatic  Products  &  Foods  Co..  Ltd 
(Yancheng  Haiteng);  Yancheng  Yad 
Seafoods  (Yancheng  Seafood);  Mr  Yang 
Yi  Xiang;  Yangzhou  Foreign  Trading; 
Yangzhou  Lakebest  Fixids  Co..  Ltd, 
(Yangzhou  Lakebest);  Yiaxian  No.  2 
Freezing  Factory;  Yundong  Aquatic 
Products  Processing  Factory;  Yundong 
Waterstuff  Processing  Plant;  Zegao 
Daxin  Foodstuff  Freezing  Plant;  Mr. 
Zhang  Wei;  Zhenfeng  Foodstuff  C'o,  and 
Zhenfeng  Group  Food  Co. 

Also  on  September  29.  2000.  in 
accordance  with  19  CFR  3.51. 213(b).  the 
Department  received  a  request  for  an 
administrative  review  of  Nantong  Delu 
Aquatic  Food  Co  Ltd  (Nantong  Delu) 
from  importer  Ocean  Harvest  Wholesale 
Inc.  (Ocean  Harvest)  and  Nantong  Delu; 
for  an  administrative  review  of  Ningbo 
Nanlian  from  Hontex  Enterprises.  Int 
(d/b/a  Louisiana  Pac;king  Company); 
and  for  an  administrative  review  of 
Fujian  Pelagic.  Qingdao  Zhengri.  and 
Yancheng  Yaou-exporters  requesting 
review  on  their  own  behalf. 

On  October  30.  2000.  the  Department 
initiated  an  antidumping  duty 
administrative  review  for  this  case.  Spp 
Notice  of  Initiation  of  Antidumping  ami 
Counten-ailing  Duty  Administrativp 
Reviews.  Requests  for Revniation  in  Part 
and  Deferral  of  Administrative  Review. 
65  FR  64662  (October  30.  2000). 

On  lune  1,  2001.  the  Department 
determined  that  it  was  not  practicable  to 
complete  the  preliminar\'  results  of  this 
review  within  the  statutory  time  limit 
Consequently,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Departments  regulations,  the 
Department  extended  the  deadline  for 
completion  of  the  preliminary  results  of 
the  administrative  review  120  days,  to 
October  1,  2001.  See  \otice  of  Extension 
of  Time  Limits  for  Preliminan'  Results  of 
Administrative  Antidumping  Review: 
Freshwater  Crawiish  Tail  Meat  from  the 
People's  Republic  of  China.  66  FR  31204 
(June  11.  2001). 

Preliminary  Rescission  of 
Administrative  Review  in  Part 

On  November  13.  2000.  in  accordance 
with  19  CFR  351.213(d)(1),  the 
petitioner  withdrew  its  request  for 
administrative  review  of  Anhui  Chaohu 
Daxin  Meat  Poultry  Co,  Ltd  ;  Anhui 
Provincial  Aquatic  Co.;  Baoluu 
Waterstuff  Co..  Ltd.;  Baoying  Freezing 
Plant;  Baoying  County  Freezing  Plant; 
Beijing  Farenco;  Ever  Concord;  Feidong 
Freezing  Plant;  Fubao  Aquatic  Foodstuff 
Co.,  Ltd.;  Fujian  Hualong  Aquatic  Trade 
Development  Co.  Lianjian  Seafood 
Processing  Plant;  Fujian  Pelagic  Fishery 
Group  Co.;  Fujian  Hualong  Aquatic 
Trade  Development;  Funing  County 


Frozen  Food;  Guangzhou  Xinye  Plastic 
Products;  Hengji  Trading  Co..  Ltd.; 
Hexing  Foodstuff  C'o..  Ltd  ;  Hongze 
C]ount\'  Laoshan  Danxian  Freezing 
Factory;  Hongze  Lakf  Green  Food  (>)  . 
Ltd.;  Hongze  County  Aquatic  Freezing 
Factory;  Hua  Yin;  Huai  Yin;  Huaiyin 
County  Freezing  Fa(:tor\ ;  Huaivin 
Foreign  Economic,  Relation.--  and  Trade 
Committee;  Huaiyin  Foreign  Trade 
Corp.  Shunda  Branch;  Huaiyin  Foreign 
Trade  Corporation;  Huaivin  Foreign 
Trading;  Huaiyin  Lukv  Trade  Corp.; 
Huaivin  Shunda  Ec:onomic  and 
Technology  Trading  f"o,;  [AS 
Forwarding;  liangsu  Zhenfeng  Group 
Foodstuff;  liangsu  Zhenfeng  Group; 
liangsu  Lukang  Foodstuffs;  Iin  Hu 
Foreign  Trading;  linghu  .Aquatic 
Foodstuff  Proc;essing  Plant;  linpeng 
.Agriculture  and  Bv-Produrt 
De\elnpment  Co.;  Laoshan  Brother 
Freezing  Plant;  Liaoning  Limeng 
Exports  &  Imports;  Neptune 
International;  Panwin  Logistics;  Qidong 
Baoluu  .Aquatic:  Food  (^o..  Ltd  ;  Qingdao 
Shun  Hang  For\%arding.  Qing^han 
Foodstuff  Co..  Ltd,;  Rich  Shipping. 
Seatrade  International,  aka  Seatrade 
Enter.;  Shanghai  Guangxuni  Trading; 
Toyo  Warehouse,  aka  TKK  Tovo; 
Weishan  linmuan  Foodstuff;  Y  &  Z 
International,  aka  Y  &  Z  International 
Trading;  Yancheng  Baolong 
Biochemical  Products,  Co  .  Ltd  . 
Yanf;heng  Haibao  Foods;  Mr  Yang  Yi 
Xiang;  Yangzhou  Foreign  Trading; 
Yiaxian  No.  2  Freezing  Factorv: 
>  undong  Aquatic  Produc  ts  Proi  essmg 
Factory;  >'undong  Waterstuff  Proi  essing 
Plant;  Zegao  Daxin  Foodstuff  Frcrzing 
Plant;  Zegao  Foodstuff  Freezing  Plant: 
Zhenfeng  Foodstuff  (^n  ;  and  Zhenfeng 
Group  Food  Co 

On  lanuan,  22.  2001,  in  aci urdance 
with  19CFR  351  213(d)(1).  Ocean 
Harvest  and  Nantong  Delu  withd^ev^ 
their  requests  for  administrative  rtn  icw 

On  lanuarv  29,  2001.  in  ac:c:ordaii(  c 
with  19CFR  351.213(d)(1),  the 
petitioner  withdrew  its  request  for 
administrative  review  of  .Anhui  Cereals, 
Oils  &  Foodstuffs;  Fujian  Hualong 
Aquatic  Trade  Development  (,o 
Lianjian  Seafood  Processing  Plant 
Fujian  Hualong  Aquatic  Trade 
Development;  Funing  (^ountv  Frozen 
Food;  Guangzhou  Xinye  Plastic 
Products,  Huaiyin  Foreign  Trade 
Corporation  (1);  Huai\in  Foreign  Trade 
Corporation  (3);  Mr  Edward  Lee, 
Lianyungang  Haiwang  Aquatic  Produc  ts 
Co.,  Ltd.;  Mr.  Lin  Zhong  Nan;  Mr,  Ma 
Guo  Zhong;  Pacific  Coast  Fisheries 
Corp.;  Shanghai  Zhongjian  International 
Trading;  Suvang  Shuangvu  Foodstuff 
Co.,  Ltd,;  Mr,  Wei  Wei.  aka  Philip  Wei 
Mr.  Wei  Zhang,  aka  Zhang  Wei. 
Weishan  Hongfa  Lake  Food.stuff  Co  . 


Ltd  .  aka  Weishan  Fongfa  Lake 
Foodstuff;  Yancheng  Fubao  Aquatic 
Food  Co..  Ltd.;  Yancheng  Yao  Seafoods; 
and  Mr.  Yang  Yi  Xiang. 

The  aforementioned  withdrawals  of 
requests  for  administrative  review  were 
all  timely,  in  accordance  with  19  CFR 
351.213('d)(l).  Furthermore,  no  other 
parties  requested  review  of  those 
companies.  Consequently,  we  are 
preliminarily  rescinding  the 
administrative  reviews  of  each  company 
for  which  a  request  for  administrative 
review  was  withdrawn. 

An  analysis  of  the  responses 
submitted  by  Yancheng  Foreign  Trading 
(YFT)  on  June  12,  2001  and  on  August 
21,  2001  indicates  that  all  sales  reported 
for  the  current  period  of  review  (P'OR) 
are  identical  to  sales  reported  by  YFT 
and  reviewed  by  the  Department  in  the 
previous  POR  (September  1,  1998 
through  August  31,  1999J.  See  YFTs 
section  C  response  of  March  23,  2000, 
Exhibit  C-1.  and  the  supplemental 
response  of  July  7.  2000.  Exhibit  S-4, 
placed  on  the  record  of  this  review.  A 
comparison  of  the  data  fields  for  the 
sales  reported  in  this  administrative 
review  with  certain  sales  documentation 
submitted  in  the  responses  cited  above 
indicate  that  the  sales  are  identical.  The 
sales  documentation  submitted  for  the 
current  review  ties  directly  into  the 
sales  listing  reported  in  the  previous 
review.  Therefore,  evidence  on  the 
record  demonstrates  that  the  sales  YFT 
reported  for  the  current  POR  were 
already  reported  and  reviewed  by  the 
Department  during  the  previous  POR. 
Furthermore,  in  its  supplemental 
response  of  August  21 .  2001 .  YFT 
confirms  that  the  only  sales  covered  by 
this  POR  are  the  ones  it  reported.  Since 
the  only  sales  YFT  reported  for  the 
c  urront  POR  were  already  reported  and 
O'v  ii'Wt'ci  during  the  previous  POR.  we 
(  r'  lijiii.irii'  (  onclude  that  no  sales 
ui n  :nad(   J uring  the  current  POR.  See 
Memorandum  to  Barbara  E.  Tillman 
through  Maureen  Ftannen,'  from  Elfi 
Blum:  Freshwater  Crawfish  Tail  Meat 
from  the  People  s  Republic  of  China 
(PRCI;  Yancheng  Foreign  Trade.  Ltd. 
(YFTh  formerly  Yancheng  Foreign 
Trade  Corporation  DTTCI:  Intent  to 
Rescind  Administrative  Review 

Th<  Department's  regulations  at  19 
(  FK  <S1  213(d)(3)  provide  that  the 
Drp.irtment  may  rescind  a  review  with 
o'spi'crt  to  a  company  if  that  company 
made  no  exports  of  subject  merchandise 
during  the  POR.  Therefore,  in 
accordance  with  section  351.213(d)(3)  of 
the  Department's  regulations,  we  are 
preliminarily  rescinding  our  review  of 
YFT 

Based  (in  ttiese  preliminan," 
rcs(  issimiv  this  ,<(iministrative  review 
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now  covers  the  following  companies: 
Huaiyin  30.  Ningbo  Nanlian  Huaiyin  5, 
Qingddo  Rirong.  Fujian  Pelagic. 
Yancheng  Seafood/Qingdao  Zhtniyn. 
Yangfeng  Marine.  Suquian  FTC. 
Nantong  Shengfa,  Yancheng  Haiteng. 
and  Yangzhou  Lakebest.         . 

Scope  of  Review 

The  product  covered  by  these  reviews 
is  freshwater  crawfish  tail  meat,  in  all 
its  forms  (whether  washed  or  with  fat 
on.  whether  purged  or  unpurged). 
grades,  and  sizes:  whether  frozen,  fresh. 
or  chilled;  and  regardless  of  how  it  is 
packed.  presen,ed.  or  prepare(i 
Excluded  from  the  scope  of  the  order  art' 
live  crawfish  and  other  whole  crawfish. 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605  40.10  10, 
0306.19  00.10  and  0306  29.00.00.  The 
HTS  subhf'adings  are  provided  for 
convenience  and  (Customs  purposes 
only.  The  written  description  of  the 
scope  of  this  order  is  dispositive 

Relationship  Between  Qingdao  Zhengri 
and  Yancheng  Seafood 

We  determine  that  Qingdao  Zhengri 
and  Yancheng  Seafood  should  be 
treated  as  a  single  entity  for  purposes  of 
this  administrative  review  Qingdao 
Zhengri  and  Yancheng  Seafood  s 
consolidated  >upplementdl  response 
states  that  Yancheng  Seafood  negotiates 
the  price  with  US  customers  on  behalf 
of  Qingdao  Zhengri.  and  that  Qingdao 
Zhengri  re(:ei\es  pavment  ffir  such  sales. 
The  sales  for  which  Qingdao  Zhengri 
produced  the  merchandise  account  for  a 
signific:ant  portion  of  Qingdao  Zhengri/ 
Yancheng  Seafood  s  reported  U.S.  sales. 
We  also  note  that  in  their  response  to 
the  Department's  questionnaire,  the 
total  volume  and  value  of  sales  for  both 
Qingdao  Zhengri  and  \'anc:heng  Seafood 
were  consolidated  in  ^'ancheng 
Seafood's  section  A  response. 
Furthermore,  the  companies  submitted  a 
consolidated  resp(mse  to  sections  C  and 
D  of  the  Department  s  questionnaire, 
and  to  »he  Departments  supplemental 
questionnaire  for  sections  A,  C.  and  D 
For  the  reasons  cited  above,  the 
Department  is  treating  these  two 
companies  as  a  single  entity  for  these 
preliminan-  results 

Relationship  Between  Ningbo  Nanlian 
and  Huaiyin  5 

In  the  1997/1998  administrative 
review,  the  Department  determined  that 
the  export  operations  of  Ningbo  Nanlian 
and  Huaivin  5  were  intertwined  such 


that  the  two  companies  appeared  to  be 
under  common  control  and  should 
receive  a  single  antidumping  duty  rate. 
See  Fn'fihwatf'r  (^niivfinh  Tail  Meat  from 
the  People's  Republic  of  China:  Final 
Results  of  Administrative  Antidumpini; 
Duty  and  New  Shipper  Reviews,  and 
Final  Recission  of  S'ew  Shipper  Review. 
65  FR  20948  (April  19.  2000)  [Crawiish 
1997/1998  Final).  Specifically,  the 
Department  found  that  the  nature  of  the 
relationships  between  Huaivin  5  and 
.Ningbo  .Nanlian  constituted  a  web  of 
control  relationships  such  that  prices 
and  exports  were  subject  to  significant 
manipulation.  See  Memorandum  from 
Edward  C  Yang  to  Joseph  A.  Spetnni: 
Relationship  of  Ningbo  Nanlian  Frozen 
Foods  Company.  Ltd.  and  Huaiyin 
Foreign  Trade  Corporation  (5).  dated 
.•\pril  7,  2000;  and  Crai\iish  1997/1998 
Final  and  accompanying  Issues  and 
Decision  Memorandum,  at  Comments 
13-17.  both  of  which  have  been  placed 
on  the  record  of  this  review  Ningbo 
Nanlian  and  Huaiyin  5  were  given  a 
single  rate  in  the  1998/1999 
administrative  review  as  well,  as  the 
Department  was  not  provided  with  new- 
information  or  evidence  of 
circumstances  in  the  1998/1999  review- 
that  differed  sufficiently  fnjm 
circumstances  in  the  1997/1998  review 
to  warrant  any  reconsideration  of  the 
relationship  between  Ningbo  Nanlian 
and  Huaivin  5. 

See  Freshwater  Crawfish  Tail  Meat  from 
the  People's  Republic  of  China.  Sotice 
of  Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Sew 
Shipper  Reviews,  and  Final  Partial 
Recission  of  Antidumping  Dutv 
Administrative  Review.  66  FR  20643 
(April  24,  2001J  {Crawfish  1998/1999 
Final).  On  May  22,  2001.  Huaiyin  5 
submitted  a  letter  to  the  Department 
stating,  in  part,  that  Huaiyin  5    is 
entitled  to  a  separate  rate."  However, 
again  the  Department  has  not  been 
provided  with  new  information  or 
evidence  of  circumstances  in  the  current 
review  that  differ  sufficiently  from 
circumstances  in  the  prior  reviews  to 
warrant  anv  reconsideration  of  the 
relationship  between  Ningbo  Nanlian 
and  Huaivin  5 

Furthermore,  as  noted  in  the  verification 
report  concerning  these  entities,  while 
conducting  verification,  the  Department 
found  evidence  of  a  continuing 
commercial  relationship  between 
Ningbo  Nanlian  and  Huaiyin  3.  as  well 
as  evidence  of  a  continuing  business 
rt'ldtionshi[i  betwe<'n  Mr.  Wei  Wei  and 
both  Huaiyin  5  and  Ningbo  .Nanlian  (by 
virtue  of  Mr.  Wei's  dealings  with 
Louisiana  Packing  C'ompanv.  which  is 
the  U.S.  owner  in  the  Ningbo  Nanlian 
joint-venture).  See  the  business 


proprietary  version  of  the  memorandum 
entitled  Antidumping  Review  of 
Freshwater  Crawfish  Tail  Meat  Itail 
meat)  from  the  People's  Republic  of 
China  (PRO  IA-570-8481: 
Sales  and  Factors  Verification  Report  for 
Ningbo  Nanlian  Frozen  Foods  Co.,  Ltd. 
and  Huaiyin  5.  September  28.  2001;  see 
also  the  Memorandum  from  Edward  C. 
Yang  to  Joseph  A.  Spetrini:  Relationship 
of  Ningbo  Nanlian  Frozen  Foods 
Company.  Ltd.  and  Huaiyin  Foreign 
Trade  Corporation  15),  dated  April  7. 
2000.  A  public  version  of  this 
memorandum  is  available  in  the  Central 
Records  Unit.  Room  B-099  of  the  Main 
Commerce  Building.  The  report 
discusses  Mr.  Wei  Wei's  involvement 
with  Ningbo  Nanlian  and  Huaiyin  5,  up 
to  and  including  the  1997-1998 
administrative  review  period,  in  detail. 
Accordingly,  we  continue  to  conclude 
that  Ningbo  Nanlian  and  Huaiyin  5 
should  receive  a  single  antidumping 
duty  rate  for  purposes  of  these 
preliminary  results. 

Application  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  hut  the 
information  cannot  be  verified,  as 
provided  in  section  782(i)  of  the  Act,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act.  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title. 

Yangfeng  Marine  failed  to  respond  to 
sections  C  and  D  of  the  Department's 
questionnaire.  As  a  result,  we  were 
unable  to  obtain  the  information 
necessary  to  conduct  a  review. 
Therefore,  in  accordance  with  section 
776(a)(2)(A)  of  the  Act.  we  are  applying 
facts  available  to  Yangfeng  Marine.  See 
Silicon  Metal  from  the  People 's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Dutv  Administrative 
Review.  63  FR  37850  (July  14.  1998); 
and  Silicon  Metal  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review.  63  FR  37850  (July  14,  1998). 
Because  Yangfeng  Marine  failed  to 
provide  sections  C  and  D  questionnaire 
responses  on  the  record,  section  782(d) 
does  not  apply.  Further,  absent  these 
sections,  the  Department  cannot 
calculate  export  price  or  normal  value, 
and  thus  any  remaining  information 
cannot  form  the  basis  for  this 
determination  under  section  782(e). 
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Therefore,  in  accordance  with  section 
776(a)(2).  we  are  applying  facts 
available  to  Yangfeng  Marine. 

As  noted  above,  we  have  determined 
that  Qingdao  Zhengri  and  Yancheng 
Seafood  should  be  treated  as  a  single 
entity.  Since  Qingdao  Zhengri  did  not 
allow  verification  of  its  portion  of  the 
consolidated  response,  the  Department 
considers  the  whole  of  the  consolidated 
response  to  be  unverifiable.  See  letter 
from  Barbara  E.  Tillman  to  Yancheng 
Yaou  Seafood  Co,,  Ltd.  a.k.a.  Asia 
Europe  and  Qingdao  Zhengri  Seafood 
Co.,  Ltd..  dated  August  7,  2001. 
Therefore,  in  accordance  w^ith  section 
776(a)(2)(D)  of  the  Act.  we  are  applying 
facts  available  to  Qingdao  Zhengri/ 
Yancheng  Seafood. 

Section  776(b)  of  the  Act  provides 
that  the  Department  may  apply  adverse 
facts  available  to  a  respondent  when 
that  respondent  fails  to  cooperate  to  the 
best  of  its  ability.  As  noted  above,  in  the 
instant  administrative  review,  Yangfeng 
Marine  and  Qingdao  Zhengri/Yancheng 
Seafood  failed  to  provide  complete  and/ 
or  verifiable  responses.  With  respect  to 
Yangfeng  Marine,  this  company  failed  to 
provide  full  section  C  and  D 
questionnaire  responses.  These 
responses  are  necessary  for  the 
Department  to  calculate  an  accurate 
margin.  Without  section  C  and  D 
information,  the  record  is  devoid  of 
information  concerning  US  sales  and 
factors  of  production.  At  no  time  did 
Yangfeng  Marine  indicate  to  the 
Department  that  it  was  having 
difficulties  complying  with  the 
Department's  requests  for  information, 
nor  did  it  seek  assistance  from  the 
Department.  Therefore,  we  conclude 
that  Yangfeng  Marine  has  failed  to 
cooperate  in  this  review. 

With  respect  to  Qingdao  Zhengri/ 
Yancheng  Seafood,  after  the  Department 
received  a  letter  from  Qingdao  Zhengri 
indicating  that  it  would  not  submit  to 
verification,  the  Department  issued 
Qingdao  Zhengri/Yancheng  Seafood  a 
letter  indicating  that  it  would  not  be 
possible  for  the  Department  to  verif\' 
any  part  of  the  companies'  consolidated 
response.  The  letter  pointed  out  that  if 
a  company  objects  to  verification,  the 
Department  will  not  conduct 
verification  and  may  disregard  any  or  all 
information  submitted  by  the  company 
in  favor  of  the  use  of  the  facts  available, 
Qingdao  Zhengri/Yancheng  Seafood 
never  responded  to  the  Department's 
letter,  and  made  no  subsequent  efforts  to 
contact  or  arrange  verification  with  the 
Department.  Therefore,  we  determine 
that  these  entities  did  not  cooperate  by 
acting  to  the  best  of  their  ability  in 
complying  with  the  Department  s 
requests  for  information. 


Based  on  these  findings  of  lack  of 
cooperation,  we  preliminarilv  determine 
that  we  should  apply  adverse  fac  ts 
available  to  Qingdao  Zhengri/Yancheng 
Seafood  and  to  Yangfeng  Marine 
Section  776(b)  of  the  Act  states  that 
adverse  facts  available  mav  include 
information  derived  from  the  petition, 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record   .-Kv 
adverse  facts  a\'ailable.  we  are  treating 
these  parties  as  part  of  the  FKOwide 
entity,  and  using  the  rate  for  Huaiyin  30, 
217.09  percent,  the  highest  rale  in  this 
segment  of  the  proceeding,  which  is  also 
the  highest  rate  from  any  segment  of  the 
proceeding,  .^s  we  did  not  rely  upon 
secondarv'  information,  no  corroboration 
was  required  under  section  776(c)  of  the 
Act. 

Verification 

As  provided  in  section  782(il  ni  the 
Act.  we  conducted  a  verification  of  the 
responses  of  Qingdao  Rirong.  N'nigbo 
Nanlian,  and  Huaiyin  5.  We  used 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturers'  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  publit 
versions  of  the  verification  reports,  on 
file  in  Room  B-099  of  the  Main 
Commerce  Building 

Separate  Rates 

Ningbo  Nanlian,  Huaivm."), 
Huaiyin30.  Qingdao  Rirong.  Fujian 
Pelagic.  Yancheng  Seafood  Qingdao 
Zhengri.  Yangfeng  Marine.  Yancheng 
Haiteng.  Yancheng  FTC.  Yangzhou 
Lakebest.  Suqian  FTC.  and  Nantong 
Shengfa  have  requested  separate, 
company-specific  rates  In  their 
questionnaire  responses,  the  above 
companies  state  that  they  are 
independent  legal  entities  Ningbo 
Nanlian.  Qingdao  Zhengri.  Yangzhou 
lakebest.  Yancheng  Haiteng.  and 
Nantong  Shengfa  have  furthermore 
reported  they  are  PRC-foreign  )oint 
ventures.  Pursuant  to  our  findings  in  the 
"Application  of  Facts  .^vallable    section 
above.  Yancheng  Seafood/Qingdao 
Zhengri  and  Yangfeng  Marine  are  not 
entitled  to  separate  rates 

To  establisn  whether  a  c  ompanv 
operating  in  a  non-market-ec  onom\ 
(NME)  country-  is  sufficientU 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  the  Final  Detfrmmalion 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20.588  (Mav  6,  19911  as 
amplified  by  the  Fino!  Detern)ii)iit)nn  of 


Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
C/ilna,  59  FR  22585  (May  2.  1994). 
Under  this  policy,  exporters  in  NMEs 
are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes: 

(1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislativp  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  rega^iing  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management 

De  lure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  all  the  companies  reviewed, 
evidence  on  the  record  indicates  that 
Ningbo  Nanlian  HuaiyinS.  HuaiyinSO. 
Qingdao  kirung,  Fujian  Pelagic. 
Yancheng  Haiteng.  Yangzhou  Lakebest. 
Suqian  FTC,  and  Nantong  Shengfa  are 
not  controlled  by  the  government.  All  of 
the  above  companies  submitted 
e\  idence  of  their  legal  right  to  set  prices 
independent  of  all  govenmient 
oversight  The  business  licenses  of  every 
coinpan\  indicates  that  each  is 
[lermitted  ti  engage  in  the  exportation 
of  ( rawfish   W  <  find  no  evidence  of  de 
jure  government  i  ontrol  restricting  any 
of  the  reviewed  (  oiiipanies  from  the 
exportation  of  crawfish. 

In  their  responses,  each  of  the  above 
companies  has  stated  that  no  export 
quotas  apph  to  crawfish.  Prior 
verifications  have  confirmed  that  there  . 
are«no  commodity  specific  export 
licenses  required  and  no  quotas  for  the 
seafood  category  "Other,"  which 
includes  crawfish,  in  China's  Tariff  and 
Non-Tariff  Handbook  for  1996.  In 
addition,  we  have  previously  confirmed 
that  c  rawfish  is  not  on  the  list  of 
commodities  with  planned  quotas  in  the 
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1992  PRC  Ministry  nf  Foreign  Trade  and 
Econ(5mic  Cooperation  document 
entitled  Tpmpomn,-  Provisions  for 
Administration  of  Export  Commodities 
See  Freshv\ater  (Irav^iish  Tail  Meat 
From  The  People's  Republic  of  China: 
Preliminan,-  Results  of  S'ew  Shipper 
Review,  64  FR  854.3  fFebruary  22.  1999) 
and  Freshwater  Crai\iish  Tail  Meat 
From  the  People's  Republic  of  China: 
Final  Results  of  Sew  Shipper  Review  64 
FR  27961  (Mav  24.  1999J  (S'mgbo  New 
Shipper  Review 

Tne  following  laws,  which  have  been 
placed  on  the  record  of  thi.s  review. 
indicate  a  lack  of  de  jure  government 
control  over  companies  owned  bv  "all 
the  people"  and  that  control  over  these 
enterprises  has  been  transferred  from 
the  government  to  the  enterprises 
themselves   The  Administrative 
Regulations  of  the  Peoples  Republic  of 
China  for  Controlling  the  Registration  of 
Enterpnses  as  Legal  Persons  ILegal 
Persons  Lawi  issued  on  luly  13.  1988  by 
the  State  Administration  for  Lndustrv 
and  Commerce  of  the  PRC  provide  that, 
to  qualify  as  legal  persons,  companies 
must  have  the  "ability  to  bear  civil 
liability  independentlv"  and  the  right  to 
control  and  manage  their  businesses 
These  regulations  also  state  that  as  an 
independent  legal  entity  a  companv  is 
responsible  for  its  own  profits  and 
losses  See  S'otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Metal  from  the 
People's  Republic  of  China.  60  FR  56046 
(November  6.  1995),  Ningbo  Nanlian 
HuaiyinS.  Huiayin30,  Fujian  Pelagic, 
and  Yangzhou  Lakebest  cited  the  Legal 
Persons  Law  in  their  responses, 

Ningbo  Nanlian;  HuaiyinS  and  Fuiian 
Pelagic  also  submitted  the  General 
Principles  of  the  Civil  Law  of  the 
People's  Republic  of  China,  which 
establishes  guidelines  regarding  the 
conduct  of  companies  as  legal  entities. 
HuaiyinS.  Huiavin30.  and  Fu|ian 
Pelagic,  as  independent  companies 
under  the  lunsdictinn  of  local  or 
provincial  governments,  submitted 
copies  of  the  Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises  and  the  Law  nf  the  People's 
Republic  of  China  of  Industrial 
Enterprises  Owned  by  the  Whole  People. 
which  state  that  such  enterprises  will 
have  autonomy  in  management  and 
carry  full  responsihilitv  for  profits  and 
losses. 

Ningbo  Nanlian/Huaiyin5.  Hu.iivin3n 
Fujian  Pelagic.  Qingdao  Rirong, 
Yancheng  Haiteng.  Yangzhou  Lakebest. 
and  Suqian  FTf'  pro\ided  copies  of  the 
Foreign  Trade  Law  of  the  PRC.  whi(  h 
identifies  the  rights  and  responsibilities 
of  business  enterprises  with  foreign 


investment,  grants  autonomv  to  foreign 
trade  operators  in  management 
decisions,  and  establishes  the  foreign 
trade  operator's  accountabilitv  for 
profits  and  losses.  Yancheng  Haiteng 
placed  on  the  record  of  this  review  The 
Sino-Foreign  Equitv  Inint  Venture  Law 
of  the  PRC.  which  grants  legal  autonomv 
and  export  rights  to  Sino-foreign  equity 
joint  venture  companies  without 
additional  approval  from  a  government 
entitv  Yangzhou  Lakebest  and  Nantong 
Shengfa  also  cited  this  law  in  their 
responses.  At  verification,  we  saw  that 
business  licenses  for  Ningbo  Nanlian/ 
HuaivinS  and  Qingdao  Rirong  were 
established  in  accordance  with  the 
applicable  laws.  Therefore,  with  respect 
to  the  absence  of  de  jure  control  over 
export  activity,  we  determine  that  all  of 
the  above  firms  are  independent  legal 
entities. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  presented  indicates  that  the 
management  of  Ningbo  Nanlian/ 
HuaiyinS.  Yancheng  Haiteng. 
Huaiyin30.  Fujian  Pelagic.  Yangzhou 
Lakebest,  Su(}idn  FTC.  Qingdao  Rirong, 
and  Nantong  Shengfa  are  responsible  for 
all  decisions  such  as  the  determination 
of  export  prices  profit  distribution, 
marketing  strategy,  and  contract 
negotiations.  Our  analysis  indicates  that 
there  is  no  government  involvement  in 
the  dailv  operations  or  the  selection  of 
management  for  any  of  these  companies. 
In  addition,  we  have  found  that  these 
respondents'  pricing  and  export  strategy 
decisions  are  not  subject  to  any  outside 
entity's  review  or  a[)proval.  and  that 
there  are  no  governmental  policv 
directives  that  affect  these  decisions. 

There  are  no  restrictions  on  the  use  of 
respondents'  revenues  or  profits, 
including  export  earnings  Each 
company's  general  manager  has  the 
right  to  negotiate  and  enter  into 
contracts,  and  mav  delegate  this 
authority  to  employees  within  the 
company  There  is  no  evidence  that  this 
authority  is  subject  to  anv  level  of 
governmental  approval.  Each  company 
has  stated  that  its  management  is 
selected  by  its  board  of  directors  and/or 
its  employees  and  that  there  is  no 
government  involvement  in  the 
selection  process   Lastlv.  decisions 
made  by  respondents  concerning 
purchases  of  subject  merchandise  from 
other  suppliers  are  not  subje<:t  to 
government  approval  Consecjuently. 
because  evidence  on  the  record,  as 
supported  by  verification,  indicates  an 
absence  of  government  control,  both  in 
law  and  in  fact,  o\  er  their  export 
activities,  we  preliminarily  determine 


that  these  exporters  are  entitled  to 
separate  rates. 

Huaiyin  5  Name  Change 

While  on  verification,  the  team 
discovered  that,  effective  lanuarv  10. 
2001,  Huaiyin  5's  official  name  changed 
to  liangsu  Hilong  International  Trading 
Company,  Ltd.  However,  throughout 
this  notice,  this  company  is  referred  to 
as  Huaiyin  5 — the  name  of  this  entity 
during  the  POR,  and  under  which 
questiormaire  responses  were 
submitted. 

Normal  Value  Comparisons 

To  determine  whether  respondents' 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  prices  below 
NV,  we  compared  their  L'nited  States 
prices  to  NV.  as  described  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice. 

United  States  Price 

For  Ningbo  Nanlian/Huaiyin  5  and 
Yancheng  Haiteng,  we  based  United 
States  price  on  CEP  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
first  sales  to  unaffiliated  purchasers 
were  made  after  importation.  We 
calculated  CEP  based  on  packed  prices 
from  the  U.S.  affiliate's  warehouse  to 
the  first  unaffiliated  purchaser  in  the 
United  States.  We  made  the  following 
deductions  from  the  starting  price  (gross 
unit  price),  where  applicable:  Foreign 
inland  freight,  international  (ocean) 
freight,  U.S.  customs  duty,  brokerage 
and  handling  wcpenses.  the  affiliated 
reseller's  U.S.  credit  expenses,  and  the 
affiliated  reseller's  selling  expenst  -  See 
sections  772(c)  and  (d)  of  the  Act. 
Because  U.S.  customs  duty,  brokerage 
and  handling  expenses,  credit  expenses, 
and  selling  expenses  are  market- 
economy  costs  incurred  in  U.S.  dollars, 
we  used  actual  costs  rather  than 
surrogate  values  for  these  deductions  to 
gross  unit  price. 

For  Fujian  Pelagic.  HuaiyinSO, 
Qingdao  Rirong,  Suqian  FTC.  Yangzhou 
Lakebest.  and  Nantong  Shengfa,  we 
based  United  States  price  on  EP  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  first  sales  to 
unaffiliated  purchasers  were  made  prior 
to  importation,  and  CEP  was  not 
otherwise  warranted  by  the  facts  on  the 
record.  We  calculated  EP  based  on 
packed  prices  from  the  exporter  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  applicable,  we  deducted 
foreign  inland  freight,  inland  insurance, 
and  brokerage  and  handling  expen.ses  in 
the  home  market  from  the  starting  price 
(gross  unit  price)  in  accordance  with 
section  772(c)  of  the  Act. 
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The  Department  has  preliminarily 
determined  that  Fujian  Pelagic 's  sales  to 
Pacific  Coast  Fishery  Corporation 
(Pacific  Coast)  should  be  treated  as  EP 
sales  because  the  first  sales  were  made 
to  unaffiliated  purchasers  prior  to 
importation  in  accordance  with  772(a) 
of  the  Act,  and  CEP  was  not  otherwise 
warranted  by  the  facts  on  the  record. 
See  Memorandum  from  Matthew 
Renkey  through  Maureen  Flannery  to 
Barbara  E.  Tillman,  Analysis  of  the 
Relationship  between  Fujian  Pelagic 
Fishery  Group  Co.  and  Pacific  Coast 
Fisheries,  dated  October  1,  2001.  A 
public  version  of  this  memorandum  is 
available  in  the  Central  Records  Unit. 
Room  B-099  of  the  Main  Commerce 
Building. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country-,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices.  third-countr>' 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC.  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C){i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
companies  contested  such  treatment  in 
these  reviews.  Accordingly,  we  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  NV.  See 
Administrative  Review  of  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China:  Factor  Values 
Memorandum.  October  1,  2001  [Factor 
Values  Memorandum).  We  calculated 
NV  based  on  factors  of  production  in 
accordance  with  section  773(c)(4)  of  the 
Act  and  section  351.408(c)  of  our 
regulations.  Consistent  with  the  original 
investigation  and  prior  administrative 
reviews  of  this  order,  we  determined 
that  India  (1)  is  comparable  to  the  PRC 
in  level  of  economic  development,  and 
(2)  is  a  significant  producer  of 
comparable  merchandise.  With  the 
exceptions  of  the  crawfish  input  and  by- 
product, we  valued  the  factors  of 
production  using  publicly  available 
information  from  India.  We  adjusted  the 
Indian  import  prices  by  adding  freight 
expenses  to  make  them  delivered  prices. 

In  the  original  LTFV  investigation  and 
in  previous  reviews  of  this  order,  for  the 
raw  crawfish  input,  we  used  Spanish 
import  statistics  for  live  freshwater 


crawfish  imported  from  Portugal  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value-  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China,  62  FR  41347  (August 
1,  1997),  and  Crawfish  1997/1998  Final 
However,  Spanish  imports  of  live 
fi-eshwater  crawfish  from  Portugal  ha\  p 
declined  drastically  From  April  1999 
through  March  2000.  the  production 
period  corresponding  in  part  to  the 
current  review  period,  Spanish  imports 
from  Portugal  were  only  17  metric  tons. 
in  contrast  to  the  357  metric  tons  usod 
during  the  investigation,  and  160  metric 
tons  used  during  the  1997-98 
administrative  review  This  represents  a 
decline  of  95.2  percent  since  the  period 
of  the  LTF\'  investigation  In  addition. 
unlike  in  other  years,  Spanish  imports 
from  Portugal  were  heavily  weighted 
towards  one  month  This  one  month 
accounted  for  71  percent  of  the  total 
volume  of  imports  from  Portugal  for  that 
year.  Small  import  volumes  as  a  whole, 
and  one  month  accounting  for  the  vast 
proportion  of  imports,  indicate  that  live 
freshwater  crawfish  is  no  longer  a 
product  that  is  regularly  traded  between 
Portugal  and  Spain  Therefore,  we 
searched  for  data  reflecting  a  more 
substantial  volume  of  trade  For  these 
preliminary-  results,  we  have  used 
Australian  farm  gate  prices  for  whole, 
live  freshwater  crawfish.  See  Factor 
Values  Memorandum  For  a  complete 
discussion  of  our  choice  of  Australian 
farm  gate  prices,  refer  to  Freshwater 
Crawfish  Tail  Meat  from  the  People  s 
Republic  of  China:  Notice  of  Final 
Results  of  Antidumping  Duty  New 
Shipper  Reviews.  66  FR  45002  (Augu.st 
27,  2001),  and  the  accompanying 
memorandum  (September  1999 — March 
2000  Decision  Memo]  at  Comment  1 
This  memorandum  is  on  file  in  the 
Central  Records  Unit  (Room  B-099  of 
the  Main  Commerce  Building) 

We  valued  the  factors  of  production 
as  follows: 

To  value  whole  crawfish,  we  used  the 
Australian  farm  gate  price  for  freshwater 
crawfish  as  reported  in  Freshwater 
Crawfish  Tail  Meat  (cra\^iishj  from  the 
People's  Republic  of  China  I  PRC  I 
Meetings  Regarding  the  Crawfish 
Industry  in  Western  Australia,  luly  31 
2001.  For  further  details,  refer  to  the 
September  1999-March  2000  Decision 
Memo,  at  Comment  1 . 

To  value  the  by-product  of  shells,  we 
used  a  September  1999  free-onboard 
(FOB)  factory  price  quote  for  crab  and 
shrimp  shells  from  a  Canadian  seller  of 
crustacean  shells  and  incorporated  a  30 
percent  wet/dr>'  conversion  factor. 
where  shells  were  sold  wet  For  further 
details,  see  Factors  Value 
Memorandum. 


To  value  coal  and  electricity,  we  used 
data  reported  as  the  average  Indian 
domestic  prices  within  the  categories  of 
"Steam  Coal  for  Industn"  and 
"Electricity  for  Industry,    published  in 
the  International  Energ\  Agency's 
publication.  Energy  Prices  and  Taxes, 
First  Quarter  2000  We  adjusted  the 
cost  of  coal  to  include  an  amount  for 
transportation   For  water   we  relied 
upon  public  information  from  the 
October  1997  Second  Water  L  tilities 
Data  Book  .^slan  and  Pacific  Region, 
published  b\  the  Asian  De\elopment 
Bank, 

To  achieve  comparability  of  energy 
and  water  pno-'  '•■  thf  factor^  mpnrted 
for  the  crawfish  [iri  >(  i-s^,ml'  pi  ;,-,!- 
applicable  to  the  companies  under 
reyiew,  we  adjusted  these  factor  values 
to  reflect  inflation  to  the  applicable 
(.rawfish  processing  season  during  the 
POR  using  the  Wholesale  Price  Index 
(WPIl  for  India,  as  published  in  the  2001 
International  Financial  Statistics  (IFS) 
bv  the  International  Monetary  Fund 
(IMFl 

To  \alue  pa(  king  materials  (plastic 
bags,  cardboard  boxes  and  adhesive 
iape)  we  relied  upon  Indian  import  data 
hom  the  .April  1999  through  .September 
1999  issues  of  Monthh  Statistics  of  the 
Foreign  Trade  of  India  IMt.mthly 
Statistics)  We  adiusted  these  prices  to 
reflect  inflation  tr,  the  crawfish 
processing  season  during  the  POR.  We 
adjusted  the  values  of  packing  materials 
to  include  freight  costs  incurred 
between  the  supplier  and  the  factory. 
For  transportation  distances  used  in  the 
calculation  of  freight  expenses  on 
packing  matenals.  we  added,  to 
surrogate  values  from  India,  a  surrogate 
freight  cost  using  the  shorter  of  (a)  the 
distances  between  the  closest  PRC  port 
and  the  factory,  or  (b)  the  distance 
between  the  domestic  supplier  and  the 
factory   See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Collated  Roofing  Nails  From 
the  People  s  Republic  of  China,  62  FR 
51410  (October  1 ,  1 997)  {Roofing  Nails). 

To  value  factor,  overhead    selling, 
general,  and  administrati\t'  expenses 
(SG&A)  and  profit,  we  calculated  simple 
average  rates  using  puhlirlv  available 
financial  statements  (,if  fdur  Indian 
seafood  processing  ;  (  inpanies,  and 
applied  these  rates  to  the:  calculated  cost 
of  manufacture  See  Factor  Values 
Mrmornndum 

For  labor  we  used  the  PRC 
r»»gression-baspd  wage  rate  at  Import 
.Administration  s  home  page.  Import 
Library   Expected  Wages  of  Selected 
NME  Countries,  revised  in  September 
2001    See  http://ia.ita.doc.gov/wages/. 
Because  of  the  variability  of  wage  rates 
in  (  ountries  with  similar  per  capita 
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gross  domestic  products,  section 
351.408(c)(3)  of  the  Department  s 
regulations  requires  the  use  of  a 
regression-based  wage  rate  The  sourcp 
of  these  wage  rate  data  on  the  Import 
Administration's  Web  site  is  the  2000 
Year  Book  of  Labour  Statistics, 
International  Labour  Office  (Geneva: 
1998).  Chapter  5;  Wages  in 
Manufacturing. 

We  valued  movement  expenses  as 
follows: 

To  value  truck  freight  expenses  we 
used  seventeen  price  quotes  from  six 
different  Indian  trucking  companies 
which  were  used  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People  s  Republic  of  China.  65  PR  33805 
(May  25,  2000).  For  transportation  of  the 
subject  merchandise,  we  adjusted  the 
rates  to  reflect  inflation  to  the  month  of 


.sale  of  the  finished  product  using  the 
WPI  for  India  from  the  IFS.  For 
transportation  of  production  inputs,  we 
adjusted  the  rate  to  reflect  inflation  to 
the  period  of  production. 

To  value  brokerage  and  handling  in 
the  home  market,  we  used  public 
information  reported  in  the 
antidumping  administrative  review  of 
Certain  Stainless  Steel  Wire  Rod  From 
India:  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
Sew  Shipper  Reviews.  63  FR  48184 
(September  9,  1998)  {Stainless  Steel 
Wire  Rod  from  India),  and  also  used  in 
the  Crawfish  1998/1999  Final.  We 
adjusted  the  rates  to  reflect  inflation  to 
the  month  of  sale  using  the  WPI  for 
India  from  the  IFS. 

We  used  the  average  of  the  foreign 
brokerage  and  handling  expenses 
reported  in  the  US.  sales  listing  of  the 


public  questionnaire  response 
submitted  in  the  antidumping  review  of 
Viraj  Group,  Ltd.  in  Stainless  Steel  Wire 
Rod  from  India.  Charges  were  reported 
on  a  per  metric  ton  basis.  We  adjusted 
these  values  to  reflect  inflation  to  the 
month  of  sale  using  the  WPI  for  India 
from  the  IFS.  For  further  discussion,  see 
Factor  Values  Memorandum. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 
(See  ia.ita.doc.gov/exchange/ 
index.html.] 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/exporter 


Ningbo  Nanliaa'HuaiyinS 

Yancheng  Haiteng  

Huaiyin30  

Fujian  Pelagic        

Yangztiou  Laketjest 

Suqian  FTC  

Qingdao  Rirong  

Nantong  Shengta   

PRC-Wlde  Rate 


a.k  a  Jiangsu  Hilong  International  Trading  Company  Ltd  ) 


Time  penod 


Margin  (percent) 


9/1/99-8/31/00 
9/1/9&-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 
9/1/99-8/31/00 


62  18 
102.82 
217.09 
173.60 

2888 

26.75 
9.40 

45.64 
21709 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19CFR  351.224(b)  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 
19CFR  351  310(c).  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR 
351.309(c)(ii).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
5  days  after  the  due  date  for  submissinn 
of  case  briefs  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argument  (1)  a  statement  nf  the 
issue  and  (2)  a  bnef  summary  of  the 
argument.  Individuals  who  wish  to 
request  a  hearing  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary'  for 
Import  Administration,  US  Department 
of  Commerce.  Room  1870.  14th  Street 
and  Constitution  Avenue.  \'W.. 
Washington.  DC;  20230  Requests  for  a 
public  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants. 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  Any 
hearing  would  normally  be  held  two 


days  after  the  deadline  for  rebuttal 
briefs,  or  the  first  workday  thereafter,  at 
the  US   Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  If  a  hearing  is 
held  an  interested  party  may  make  an 
affirmative  presentation  onlv  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  intends  to  issue  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  the  briefs, 
within  120  days  from  the  date  of 
publication  of  these  preliminary  results. 

I  'pon  c:ompletion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  U.S.  Customs 
.Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service  upon  completion  of  this  review. 
For  assessment  purposes,  we  calculated 
importer-specific  assessment  rates  for 
freshwater  crawfish  tail  meat  from  the 
PRC  We  divided  the  total  dumping 
margins  (calculated  as  the  difference 


between  NV  and  EP)  for  each  importer 
by  the  total  quantity  of  subject 
merchandise  sold  to  that  importer 
during  the  POR.  Upon  the  completion  of 
this  review,  we  will  direct  Customs  to 
assess  the  resulting  quantity-based  rates 
against  the  weight  in  kilograms  of  each 
entry  of  the  subject  merchandise  by  the 
importer  during  the  POR.  (See 
Memorandum  to  Barbara  E.  Tillman 
through  Maureen  Flannery.  from  Mark 
Hoadley:  Collection  of  Cash  Deposits 
and  Assessment  of  Duties  on  Freshwater 
Crawfish  from  the  PRC,  dated  August 
27.  2001).  A  public  version  of  this 
memorandum  is  available  in  th  Central 
Records  Unit.  Room  B-099  of  the  Main 
Commerce  Building. 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  freshwater  crawfish  tail 
meat  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:'(l)  For  exporters 
with  separate  rates  listed  above,  we  will 
establish  a  per  kilogram  cash  deposit 
rate  which  will  be  equivalent  to  the 
company-specific  cash  deposit 
established  in  this  review  (see 
Memorandum  to  Barbara  E.  Tillman 
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through  Maureen  Flannen,'.  from  Mark 
Hoadlev  Collection  of  Cash  Deposits 
and  Assessment  of  Duties  on  Freshwater 
Crawfish  from  the  PBC.  dated  August 
27.  2001);  (2)  for  previously  reviewed 
PRC  and  non-PRC  exporters  with 
separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 
for  the  most  recent  period;  (3)  for  all 
other  PRC  exporters,  the  rate  will  be  the 
current  PRC-wide  rate.  217.09  percent, 
and  (4)  for  all  other  non-PRC  exporters 
of  subject  merchandise  from  the  PRC. 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
,351. 402(f)  of  theDepartments 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act.  and  sections 
351.213  and  351.221  of  the 
Department's  regulations. 

Dated;  October  1.  2001. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secrrtan'  for  Import 

Adminislralion. 

[FR  D(K  .  m-2r,7i)^  Filed  10-1  1-01:  h  4.'i  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58fr-610l 

Mechanical  Transfer  Presses  From 
Japan:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
For  preliminary  results  of 
Administrative  Review. 


EFFECTIVE  DATE:  October  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadlev,  Office  of  AD/CVD 
Enforcement  VTl.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N\V..  Washington  DC  20230; 
telephone;  (202)482-0666. 


The  Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Ad),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

Background 

On  February  28,  2001,  the  Departnvnt 
of  Commerce  (the  Department'  rcc  cived 
requests  from  Komatsii.  Ltd..  Hitachi 
Zosen  Corp  (HZCj.  and  Hitachi  Zosen 
Fukui  Corp,  (HZFC)  for  an 
administrative  review  of  the 
antidumping  duty  order  on  merhaniral 
transfer  presses  (MTPsJ  from  Upan,  Un 
March  22,  2001.  the  Department 
published  a  notice  of  initiation  of  this 
administrative  re\iew  (  overing  the 
period  of  Februarv  1.  2000  through 
lanuary  31.  2001  (66  FR  16037),  Because 
of  an  inad\  ertent  omission  in  the  March 
initiation  notice,  the  re\  iew  of  HZFC 
was  not  initiated  until  May  23,  2001  (66 
FR  28421). 

Extension  of  Time  Limits  for 
Preliminan'  Results 

Because  of  a  number  (jf  (.omplexilies 
in  this  case,  it  is  not  practicable  tn 
complete  this  review  within  the  time 
limits  mandated  b\  section  751(d)(3)(Ai 
of  the  Act.  Depending  on  our  analvsis  of 
home  market  sales  information  provided 
by  the  respondents,  nur  basis  fur 
determining  normal  value,  whic  h  has  in 
past  administrative  reviews  been  based 
on  constructed  value  because  of  the 
difficulties  involved  in  comparing 
MTPs.  might  need  to  be  reconsidered. 
Even  if  the  Department  determines 
again  not  to  use  home  market  sales  for 
calculating  normal  value, 
contemporaneous  home  market  sales 
must  be  used  for  calt  ulating  constructed 
value  profit,  and.  thus,  in  either  case, 
we  will  ha\e  to  determine  the  proper 
sales  dates  and  the  contemporaneitv 
window  for  home  market  sales 

Furthermore.  Komatsu  has  requesteci 
that  the  order  be  partially  revoked,  as  it 
applies  to  its  sales,  and  HZC  and  HZFC 
have  not  participated  in  recent  re\  lews 
Therefore,  verification  of  the  sales  and 
cost  information  of  all  three  respondents 
might  need  to  be  conducted  While  HZ(, 
claims  that  it  did  not  ha\  e  anv  entries 
during  the  period  of  rexiew  or 
contemporaneous  home  market  sales, 
resolution  of  these  claims  will  depend 
on  our  analysis  of  the  date-of-sale  issue 
and  the  establishment  of  the 
contemporaneity  window 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 


is  extending  the  time  period  for  issuing 
the  preliminary  results  of  this  review  by 
120  days,  until  no  later  than  February' 
28,  2002,  The  final  results  continue  to 
be  due  120  days  after  thfe  publication  of 
the  preliminary  results. 

Dated:  October  2,  2001. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretar}'.  AD/CK'D 

Enforcement  Group  111. 

ifH  n™    01 -2,S706  Filed  10-11-01:  8:45  ami 

BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-«33] 

Certain  Polyester  Staple  Fiber  From 
Taiwan;  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce, 
ACTION:  Notice  of  rescission  of  the  first 
iiitidumping  duty  administrative 
rt'\  lew. 

SUMMARY:  In  response  to  a  May  29,  2001 

request  made  by  Far  Eastern  Textile, 
Ltd  ,  a  producer/exporter  of  certain 
polyester  staple  fiber  in  Taiwan,  and  a 
May  30,  2001  request  made  by  Arteva 
•Spt'iialities  .Sari,  d/b/a/  KoSa  and 
Wellnian  hu  .  the  petitioners,  the 
Llepartment  of  Commerce  published  the 
initiation  of  an  ddministrative  review  of 
th''  antidumping  dutv  order  on  certain 
p(il\ ester  staple  fiber  from  Taiwan  for 
Far  Eastern  Textile.  Ltd  (covering  the 
period  March  30.  2000  to  April  30. 
2001)  and  Nan  Ya  Plastics  Corporation, 
Ltd.  (covering  the  period  April  27.  2000 
to  April  30.  2001)  Initiation  of 
Antidumping  and  Countervailing  Duty 
Admmistrative  Reviews  and  Requests 
for  Revocations  in  Part.  66  FR  32934 
(June  19,  2001).  This  review  has  now 
been  rescinded  as  a  result  of  the 
withdrawal  ■  f  thf  requests  for  review  by 
F.ir  Kasterii  !•  \;iie.  Ltd.  and  Arteva 
.Spe(  idlities  S.a.r.l.,  d/b/a/  KoSa  and 
Urllman  Inr 

EFFECTIVE  DATE;  (  ictober  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
."^iiresh  Mani.ini   .\1)  (AD  Enforcement, 
Group  I  Office  1    Import 
.Administration.  U.S.  Department  of 
C^ommerce,  14th  Street  and  Constitution 
Avenue,  NW  .  Washington,  DC  20230: 
teiephi.lie    (202,  482-01  "r 
SUPPLEMENTARY  INFORMATION: 

.\pplicablp  Statute 

Unless  nttierw  :se  indicated,  all 
citations  to  the  statute  are  references  to 


I 


52108 


Federal  Register    Vol    66.  No    198/Friday.  October  12,  2001 /Notices 


the  provisions  effective  fanuarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  19J0  (the 
"Act")  by  the  L'ruuuav  Round 
Agreements  Act.  In  addition,  unless 
other.vise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  refer  to  19 
CFR  part  351  (2001), 

Background 

On  Ma\  25.  2000,  th*-  Department 
published  an  .intidumping  dut\  ordtT 
on  certain  polyester  staple  fiber  from 
Taiwan.  Xottcp  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Polyester  Staph 
Fiber  From  the  Republic  of  Korea  and 
AntidumpmQ  Dutv  Orders:  Certain 
Polyester  Staple  Fiber  From  the 
Republic  of  Korea  and  Taiwan,  65  FR 
33807  On  Mav  29,  2001.  Far  Eastorn 
Textile,  Ltd.  ( "FETL").  a  producer 
exporter  of  certain  polyester  staple  fiber 
in  Taiwan,  requested  an  administrative 
re\'iew  of  the  antidumping  dutv  order 
nn  certain  polvester  staple  fib^r  from 
Taiwan  t:overing  the  period  March  30. 
2000  to  April  30.  2001.  On  Mav  30. 
2001.  Arteva  Specialities  S.a.r.'l.  d/b/a/ 
KoSa  and  W^Uman  hic.  ("the 
petitioners  ■).  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
polyester  staple  fiber  from  Taiwan  for 
Nan  '^'a  Plastic--  Corporation.  Ltd.  {"Nan 
Ya").  a  producer/exporter  of  certain 
polyester  staple  fiber  in  Taiwan, 
covering  the  period  .-\pril  27.  2000  to 
.\pril  30,  2001    In  accordance  with  19 
CFR  351. 221(c)(lili),  we  published  the 
initiation  of  the  review  on  |une  19. 
2001-  Initiation  of  Antidumping  and 
Countfn,-nilini:  Dutv  Administrative 
Reviews  and  Requests  for  Revocations 
Part.  fi6  FR  329.54.  On  S.^pt<nnber  4. 
2001,  FETL  withdo'w  it-  r.viu.'st  for 
review  On  Septfinbf.r  20.  2001,  the 
petitioners  withdre^v  their  request  for 
re\  iew  for  Nan  Ya. 

Rescission  of  Review  j 

The  Departrnt'Dts  rf'gulations  provide 
that  the  Department  will  rescind  an 
administrative  review  if  a  partv  that 
requested  a  revi»w  withdraws  the 
request  within  ninety  davs  of  the  date 
of  publication  of  the  notice  of  initiation 
of  the  requested  review.  19  ('FR 
351.213(d)(1)  The  Departments 
regulations  also  allow  the  Secretar\-  to 
extend  this  time  limit  if  it  i.s  reasonable 
to  do  so.  Id.  FETLs  request  for  review 
was  withdrawn  within  thf  ninetv-dav 
deadline  The  petitioners  request  for 
review  for  Nan  Ya  was  withdrawn 
ninety-three  days  after  the  initiation  was 
published.  However,  because  Nan  Ya 
received  an  extension  to  file  its  response 


m 


to  section  A  of  the  Department's 
questionnaire  in  this  administrative 
review  until  thret^  davs  before  the 
ninety-day  deadline,  we  find  it 
reasonable  that  the  petitioners  would 
need  some  time  to  examine  at  least  the 
information  in  that  response  before 
making  a  determination  to  withdraw 
their  request  for  review.  Therefore,  we 
have  accepted  the  petitioners' 
withdrawal  of  their  request  for  review 
des[)ite  it  being  fded  aftt-r  the  ninetv- 
day  deadline. 

As  a  result  of  the  withdrawals  of  the 
requests  for  review  and  because  the 
Department  received  no  other  request 
for  review,  the  Department  is  rescinding 
this  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ( "APO")  of  theii 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305{a)f3l.  Timelv 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  complv 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930.  as  amended. 

Dated:  0(  tolit-r  4,  2001. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

IKR  Dot .  01-2,5708  Filnd  10-1 1-01;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Case  Number:  A-533-824,  A-58S-«37] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  India  and 
Taiwan:  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  (Commerce. 
ACTION:  Notice  of  postponement  of 
preluiiinarv  antidumping  dutv 
determinations  in  antidumping  dutv 
investigations. 


SUMMARY:  The  Fiepartment  of  Commerce 
i>  postponinii  the  [)reliminar\ 
determinations  in  the  antidumping  dutv 
investigations  on  polyethylene 
terephthalate  film,  sheet,  and  strip  (PET 
film)  from  India  and  Taiwan  from 
October  24,  2001,  until  December  13. 


2001.  This  postponement  is  made 
pursuant  to  section  733(c)(1)(B)  of  the 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Round  Agreements  Act. 
EFFECTIVE  DATE:  October  12.  2001, 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith.  Ronald  Trentham  or 
Timothv  Finn  at  (202)  482-5193.  (202) 
482-6320. or (202)  482-0065. 
respectively;  Office  4.  Group  2.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230, 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act, 
In  addition,  unless  otherwise  indicated, 
all  citations  to  Department  of 
Commerce's  (the  IDepartment's) 
regulations  are  to  19  CFR  Part  351 
(2001) 

Background 

On  lune  13.  2001.  the  Department 
initiated  the  abo\e-referenced 
investigations.  See  Xotice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Polyethylene  Terephthalate  Film.  Sheet, 
and  Strip  from  India  and  Taiwan.  tiH  FR 
318H8  dune  13.  2001). 

Postponement  of  Preliminary 
Determination 

(Currently,  the  preliminar\ 
determinations  arc  due  no  later  than 
October  24.  2001.  However,  pursuant  to 
section  733(c)(1)(B)  of  the  Act.  we  have 
determined  that  these  investigations  are 
"extraordinarily  c:omplicated"  and  are 
therefore  postponing  the  preliminar\' 
determinations  bv  50  da\s  to  December 
13.  2001,  Under  section '733(c)(1)(B)  of 
the  .Act,  the  Department  can  extend  the 
period  for  reaching  a  preliminary 
determination  until  not  later  than  the 
190th  day  after  the  date  on  which  the 
administering  authority  initiates  an 
investigation  if: 

(B)  The  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that — 

(i)  the  case  is  extraordinarily 
complicated  by  reason  of — 

(I)  the  number  and  complexitv  of  the 
transactions  to  be  investigated  or 
adjustments  to  be  considered; 

(II)  the  novelty  of  the  issues 
presented;  or 

(III)  the  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  additional  time  is  necessarv  to 
make  the  preliminary  determination. 
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The  parties  concerned  are  cooperating 
in  these  investigations.  Additional  time 
is  necessar\'.  however,  to  complete  the 
preliminary  determinations  due  to  the 
number  and  complexity  of  the 
transactions  to  be  investigated  and 
adjustments  to  be  considered,  and  the 
novelty  of  issues  presented. 

With  respect  to  India,  the  Department 
needs  to  consider  a  number  of  complex 
sales,  cost,  and  affiliation  issues 
associated  with  two  companies.  In 
regard  to  Taiwan,  on  September  19  and 
September  26.  2001  the  Department 
received  allegations  that  sales  were 
made  below  the  cost  of  production 
during  the  period  of  investigation.  We 
reviewed  those  allegations  and  initiated 
investigations  of  sales  below  cost. 
Therefore,  for  both  investigations, 
additional  time  is  required  to  review  the 
issues  and  the  cost  information  for 
purposes  of  the  preliminary 
determinations.  Therefore,  pursuant  to 
section  733(c)(1)(B)  of  the  Act.  wo  are 
postponing  the  preliminary 
determinations  in  these  investigations 
until  December  13,  2001.  This  notice  is 
issued  and  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
351.205(f). 

Dated:  t}(  toher  4.  20U1. 
(oseph  .\.  Spetrini. 
Acting  Assistant  Svrretan  tor  Import 
Admitwitration 

iFR  Doc.  01-25712  Filed  10-11-()I,  H  4'>  .im! 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India; 
Extension  of  Time  Limit  for  ttie 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUIMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  The 
period  of  review  is  February'  1.  2000 
through  January  31,  2001.  This 
extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 
EFFECTIVE  DATE:  October  12.  2001 


FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Brown  or  Annika  G'Hara  in 
Office  1.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW  , 
Washington  DC  20230;  at  telephone 
(202)  482^987  and  482-3798, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
Act")  by  the  Uruguay  Round 
Agreements  Act  and  all  citations  tu  the 
regulations  are  to  19  CFR  part  351 
(2000). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
re\iew  within  245  days  after  the  last  da\ 
of  the  anniversarv'  month  of  an  order  for 
which  a  re\'iew  is  requested  dmi  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  At;t  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  IHO  da\'^ 
respectivelv 

Background 

On  March  22.  2001.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  .  covering  the 
period  Februar\  1,  2000  through  ianuary 
31,  2001  (66  FR  16037).  The  preliminary- 
results  for  the  antidumping  dutv 
administrative  review  of  stainless  steel 
bar  from  India  are  currently  (iue  no  later 
thanOctober  31.  2001 

Extension  of  Time  Limits  for 
Preliminary  Results 

Due  to  the  complexity  of  the  issues 
raised  by  the  revocation  requests  that 
have  been  made  by  two  respondents   il 
is  not  practicable  to  complete  this 
review  within  the  originallv  antic  ipated 
time  limit  [i.e.  October  31.  2001) 
Therefore,  the  Department  of  (.ommerce 
is  extending  the  time  limit  for 
completion  of  the  preliminan.  results  to 
no  later  than  Februar\-  28.  2002,  in 
accordanc:e  with  section  751(a)(3)(A)  of 
the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act, 


Dated:  Octobers,  2001. 
Richard  W.  Moreland. 

Di^putv  Assistant  Secretary  for  AD/ CVD 

Enforcement. 

(FR  Dor  01-2S707  Filed  10-11-01;  8:45  am] 

BILLING  CODE  i5iO-DS-l» 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-854] 

Certain  Tin  Mill  Products  From  Japan: 
Final  Results  of  Changed 
Circumstances  Review 

AGENCY:  Inij    rt  .\dministration. 
International  Tr.iili  .administration. 
\ '  S  Department  ui  Lummerce. 
ACTION:  Final  results  of  changed 
circumstances  review. 

SUMMARY:  On  May  29,  2001,  the 

Dep.irtimnl  of  Commerce  ("the 
IJeiLirinienf)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  for  a  partial  revocation  of  the 
antidumping  duty  order  on  tin  mill 
produc  ts  from  Japan  with  respect  to  the 
mere  handise  described  below  at  the 
request  of  Weirton  Steel  and  the 
independent  Steelworkers  Union, 
interested  parties  in  this  proceeding. 
See  Certain  Tin  Mill  Products  from 
Japan:  Notice  of  Initiation  of  Changed 
C'iriunistnn(  >^^  Review  of  the 
Antidumping  Dutv  Order.  66  FR  29086 
(May  29.  2001)  On  August  8,  2001.  the 
Department  published  the  preliminary 
results  of  the  changed  circumstances 
re\iew  and  preliminarily  determined 
that  se\eral  interested  parties  are 
interested  in  the  maintenance  of  the 
order  with  respect  to  the  merchandise 
liescnbed  below,  and  that  there  was  no 
reasonable  basis  to  believe  that  changed 
circumstances  sufficient  to  warrant 
revocation  exist.  See  Certain  Tin  Mill 
Prndurts  front  Japan  Preliminary 
Hesults  nf  Changed  Circumstances 
Rt'Vle\^.  bh  FR  41550  (August  8.  2001). 
In  our  prelinunary  results  we  gave 
interested  parties  an  opportunity  to 
comment,  however,  we  did  not  receive 
anv  comments.  We  are  unable  to 
determine  that  producers  accounting  for 
Mibstantialh  all  of  the  production  of  the 
(iomestu  like  product  have  expressed 
iai  k  oi  interest  in  the  product  in 
question.  Thus  we  determine  that 
changed  circumstances  do  not  exist  to 
warrant  revocation  of  the  order  in  part. 
EFFECTIVE  DATE:  October  12    2<W\ 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Femer  or  Steve  Bezirganian. 
Import  .administration,  International 
Trade  Administration,  U.S.  "Department 
of  Commerce,  14th  Street  and 
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Constitution  Avenue.  N'W,  VVa.shington. 
DC  20230:  telephone  (202)  482-1H94  or 
(202)  482-1131,  respectivelv 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

I'nless  otherwise  indicated,  all 
citations  to  the  Tariff  Art  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguav  Round 
Agreements  Act  (URAAj   In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  IQCFRpart  351    jnoi). 

Background 

On  April  6.  2001,  Weirton  Steel  and 
the  Independent  Steehvorkers  L"nion. 
petitioners  in  thi-^  proceeding,  rt'quested 
that  the  Department  revnke  in  part  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  lapan.  On  May  3. 
2001.  petitioners  submitted  a  f:hange  in 
the  definition  of  the  product  for  which 
they  requested  a  changed  circumstances 
review  Specifically,  petitioners 
requested  that  the  Departmt^nt  revoke 
the  order  with  respect  to  imports  of 
merchandise  meeting  the  following 
specifications;  double  reduced  (CADKm 
temper)  electrolvtically  chromium 
coated  steel  with  r.hromium  oxidf  <it  a 
level  of  1.6  mg.'sq.  ft,  (#0,9),  having  a 
ba.se  box  weight  of  60  pounds  (nominal 
thickness  of  0  0066  inch  (#5% 
tolerance)),  and  a  surface  with  a  7C. 
stone  finish,  lubricated  with  butvl 
stearate  oil  (BS(J)  or  dioctvl  sebacate  oil 
(DOS)  with  the  level  ranging  from  0.22 
to  0.32  gm/base  box  The  material  is 
31 '  J  inches  in  actual  width  -  0/  +  ''ih 
inch  width  tolerance)  and  made  from 
fully  deoxidized  (killed)  continuous  cast 
and  continuous  annealed  steel  that  is 
free  of  detrimental  non-metallic 
inclusions  (j  e  .  clean  steel)  with  earring 
hazard  minimized.  The  maximum  edge 
wave  is  '  '<  inch,  with  crossbow 
controllable  to  less  than  1  inches  per 
sheet.  The  maximum  camber  per  three 
feet  is  n.020  inch,  the  maximum  burr  is 
0.001  inch,  and  thf  maximum  pinholes 
per  coil  i>  0  2"'.   Tht>  m.iximiini  coil 
weight  is  25.000  pounds,  with  an. 
interior  coil  diam«'ter  of  16  inches  to 
16'  J  inches,  and  an  exterior  coil 
diameter  of  36  int  hfs  to  60  inches. 
When  loaded  for  shipment,  the  coil  is 
placed  on  the  pallet  with  the  eve  of  the 
coil  standing  vertical,  with  each  side  of 
the  pallet  being  60  inrhfs  ha\  in>^  4x4 
runners,  and  outsidt'  runners  placed  a 
minimum  of  37  inches  apart. 

The  merc:handise  subject  to  this 
changed  circumstances  review  is 
classified  in  thf  HTSUS  under 


subheading  7210.50.0000  of  non-alloy 
steel,  and  under  HTSl.'S  subheading 
7225.99,0090  if  of  alloy  steel.  Although 
the  subheadings  are  provided  for 
convenience,  our  written  description  of 
the  scope  is  dispositive. 

On  June  18,  2001,  National  Steel 
Corporation  ("National"),  a  producer  of 
tin  mill  products,  stated  that  it  objects 
to  the  partial  revocation  of  the 
antidumping  order  on  certain  tin  mill 
(iroducts  from  lapan  as  proposed  by 
Weirton  Steel  and  the  Independent 
Steehvorkers  Union,  On  June  15,  2001. 
USS-Posco  Industries  ("UPI").  a 
domestic  producer  of  tin  mill  products 
stated  that  UPI  can  produce  and  has 
produced  the  60-pound  double-reduced 
tin-free  steel  produi:ts  and  therefore  has 
an  interest  in  maintaining  the 
antidumping  order  on  tin  mill  products 
from  Japan  Information  on  the  record 
indicates  that  both  interested  parties 
opposed  to  the  partial  revocation 
accounted  for  over  15  percent  of  the 
domestic  production  of  tin  mill 
products  in  year  2000. 

Scope  of  Changed  Circumstances 
Review 

I'he  merchandise  covered  by  this 
ch.inged  circumstances  review  is  certain 
double  reduced  (CADR8  temper) 
electrolytically  chromium  coated  steel 
with  chromium  oxide  at  a  level  of  1,6 
mg/sq,  ft,  (#0  9),  having  a  base  box 
weight  of  60  pounds  (nominal  thickness 
of  0,0066  inch  (#5%  tolerance)),  and  a 
surface  with  a  7C  stfme  finish, 
lubricated  with  butyl  stearate  oil  (BSO) 
or  dioctvl  sebacate  oil  (DOS)  with  the 
level  ranging  from  0.22  to  0.32  gm/base 
box.  The  material  is  31 '  ■  inches  in 
actual  width  (  -  0/-t-'  h,  inch  width 
tolerance)  and  made  from  fully 
deoxidized  (killed)  continuous  cast  and 
continuous  annealed  steel  that  is  free  of 
detrimental  non-metallir;  inclusions 
[i.e.,  clean  steel)  with  earring  hazard 
minimized.  The  maximum  edge  wave  is 
'/h  inch,  with  crossbow  cimtrollable  to 
less  than  2  inches  per  sheet  The 
maximum  camber  per  three  feet  is  0.020 
inch,  the  maximum  burr  is  0  001  inch. 
and  the  maximum  pinhol(!s  per  coil  is 
0.2%.  The  maximum  coil  weight  is 
25,000  pounds,  with  an  interior  coil 
diameter  of  lb  inches  to  16'  z  inches, 
and  an  extc;rior  coil  diameter  of  36 
inches  to  60  inches.  When  loaded  for 
shipment,  the  coil  is  placed  on  the 
[lallet  with  the  eye  of  the  coil  standing 
vertical,  with  each  side  of  the  pallet 
being  60  inches  having  4x4  runners. 
and  outside  runners  placed  a  minimum 
of  37  inches  apart. 


Final  Results  of  Changed 
Circumstances  Review 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  ma\  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act. 
Section  782(h)(2)  of  the  Act  and  section 
351,222(g)(l)(i)  of  the  Department's 
regulations  provide  that  the  Secretarv 
may  revoke  an  order,  in  whole  or  in 
part,  based  on  changed  circumstances  if 
■(p)roducers  accounting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  the 
order  (or  the  part  of  the  order  to  be 
revoked)  *    *    *  pertains  have  expressed 
a  lack  of  interest  in  the  order,  in  whole 
or  in  part.  *   *   *"  In  this  context,  the 
Department  has  interpreted 
"substantially  all"  production  normally 
to  mean  at  least  85  percent  of  domestic 
production  of  the  like  product  (see  Oil 
Country  Tubular  Goods  From  Mexico: 
Preliminary  Results  of  fihanged 
Circumstanc:es  Antidumping  Dutv 
Administrative  Review,  64  FR  14213. 
14214  (March  24,  1999)). 

In  order  to  determine  whether 
"substantially  all"  of  the  domestic 
producers  supported  revocation  of  the 
order  with  respect  to  the  merchandise  in 
question,  the  Department  solicited 
comments  from  all  parties  (.see  Initiation 
of  Changed  Circumstances  Review,  66 
FR  at  29088).  Weirton  Steel  and  the 
Independent  Steelworkers  Union  have 
not  provided  evidence  that  they  account 
for  85  percent  of  domestic  prociuctiorv. 
The  Department  received  comments 
from  UPI  and  from  National  Steel.  In 
fact,  information  on  the  rec:ord 
demonstrates  that  interested!  parties 
opposed  to  the  partial  revocation 
collectively  account  for  over  15  percent 
of  the  domestic  production  of  tin  mill 
products  in  2000.  More  specificallv. 
National's  production  of  tin  mil! 
products  for  year  2000  exc:eeds  15 
percent.  Therefore  the  Department  is 
maintaining  the  order  on  tin  mill 
products  from  Japan  and  is  continuing 
to  include  the  product  which  meets  the 
specifications  detailed  above  in  the 
order  on  tin  mill  products  from  Japan, 
in  accordance  with  sections  751(b)  and 
(d)  of  the  Act  and  19CFR  351.216. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
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and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and 
section  351.216  of  the  Department's 
regulations. 

Dated;  October  2.  2001. 
Joseph  A.  Spetrini, 

Acting  Assistant  Serrptan,'  for  Import 

Administration 

|FR  Doc.  01-25710  Filed  lO-ll-Ol;  8;4.t  am! 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review.  Application  No.  84-12A12. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Northwest  Fruit  Exporters  ("NFE")  on 
June  11,  1984.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  June  14,  1984  (49  FR  24581). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131  (this  is 
not  a  toll-free  number)  or  E-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(2000). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325. 6fb), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary-  of  the 
certification  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may. 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012.  was  issued  to  NFE  on 
June  11,  1984  (49  FR  24581,  June  14, 
1984)  and  previously  amended  on  May 
2,  1988  (53  FR  16306,  May  6,  1988); 
September  21.  1988  (53  FR  37628, 


September  27,  1988);  September  20, 
1989  (54  FR  39454.  September  26. 
1989);  November  19,  1992  (57  FR  ,S5.510, 
November  25.  1992);  August  16,  1994 
(59  FR  43093,  August  22.  1994); 
November  4,  1996  (61  FR  57B50. 
November  8.  1996);  October  22,  1997 
(62  FR  55783,  October  28.  1997): 
November  2.  1998  (63  FR  60304, 
November  9.  1998).  October  20.  199M 
(64  FR  57438.  October  25,  1999).  and 
October  16.  2000  (65  FR  63567,  October 
24.  2000), 

NFE's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  nf  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Berthas  Marketing.  Inc., 
Wenatchee.  Washington,  Crane  &  Crane. 
Inc  .  Brewster.  Washington;  Ciarrett 
Ranches  Packing.  Wilder.  Idaho;  Sun 
Fresh  International.  LLC,  Wenatchee. 
Washington;  and  Vaiicoff  Fruit 
Company,  Wapato.  Washington; 

2.  Delete  the  following  companies  a.s 
"Members"  of  the  Certificate:  Beebe 
Orchard  Company.  Chelan,  Washington. 
Cashmere  Fruit  Exchange,  Cashmere. 
Washington;  Custom  Fruit  Packers 
Wenatchee,  Washington;  Chief  Tonasket 
Growers,  Tonasket.  Washington;  and 
Wells  &  Wade  Fruit  Co  .  Wenatchee. 
Washington;  and 

3.  Change  the  listing  of  the  following 
Members:  "Custom  Apple  Packers,  Inc  . 
Brewster  and  Quincv.  Washington"  to 
the  new  listing  "Custom  Apple  Packers, 
Inc.,  Brewster.  Quincy  &  Wenatchee. 
Washington";  "Columbia  Reach  Pack, 
Yakima,  Washington"  to  "Chiawana 
Inc.  dba  Columbia  Reach  Pat;k,  '^"dkimd, 
Washington";  and  "Double  Diamond 
Fruit,  Quincy,  Washington"  to 
"Morgan's  of  Washington  dba  Double 
Diamond  Fruit.  Quincy,  Washington 

The  effective  date  of  the  amended 
certificate  is  July  9,  2001   A  copy  of  the 
amended  certificate  will  be  kept  in  the 
International  Trade  Administration  s 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4102.  IS. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Dated:  Oduher  4,  2001.     • 
Vanessa  M.  Bachman, 

Acting  Diri'i  tnr.  Office  of  Export  Trading. 

Company  Affairs 

lFRDo(    01-2,1-13  Filed  10-11-01:  8:45  am] 

BILLING  CODE  3510-OR-U 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement.  Article  1904  NAFTA  Panel 
Reviews;  Notice  of  Completion  of 
Panel  Review. 

AGENCY:  NAM  A  Secretariat.  United 
States  Section.  International  Trade 
Administration   Department  of 

r.nrnmen  •■ 

ACTION:  Nntice  of  completion  of  panel 
review  of  the  final  remand 
determination  made  by  the  U.S. 
International  Trade  Administration,  in 
the  matter  of  Carbon  Steel  Flat  Products 
from  Canada.  Secretariat  File  No.  USA- 
9&-1 904-01 

SUMMARY:  Pursuant  to  the  Order  of  the 

Bmatiunal  Panel  dated  August  24.  2001. 
affirming  the  final  remand 
determination  described  above  was 
completed  on  .September  4.  2001, 

FOR  FURTHER  INFORMATION  CONTACT: 
(  aratina  L   .Mston.  United  States 
Secretarv,  .\.\FTA  Secretariat,  Suite 
2061.  14th  and  Constitution  Avenue, 

W'ashington,  DC  202^0   f202)  482-5438, 

SUPPLEMENTARY  INFORMATION:  On  August 

24.  2001.  the  Binatinnal  Panel  issued  an 
order  which  affirmed  the  fui.il  remand 
determination  of  the  L'nited  .States 
International  Trade  .^dministratmn 
("ITA")  ccmcerning  (^^arbon  ,M>'>i  Flat 
Products  from  Canada  The  -Secretariat 
was  instructed  to  issue  a  Notice  of 
Completion  of  Panel  Review  on  the  31st 
dav  following  the  issuance  of  the  Notice 
of  Final  Panel  .'\i  tion,  if  no  request  for 
an  Extraurdmar\  Challenge  was  filed. 
No  such  request  was  filed.  Therefore,  on 
the  basis  of  the  Panel  Order  and  Rule  80 
nf  the  Article  1904  Panel  Rules,  the 
Panel  Review  was  completed  and  the 
panelists  discharged  from  their  duties 
effective  October  5.  2001. 

()(  tuber  'S,  2001 
C'.aratina  L.  Alston, 

(  nited  States  Secretary  NAFTA  Secretariat. 
|FR  Dof    01-2567B  Filed  10-11-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology  , 

[Docket  No.:  010910225-1225-01] 

Notice  of  Intent  To  Modernize  the 
Existing  FORTRAN  Content 
Management  System  of  the  ACerS- 
NIST  Phase  Equilibria  for  Ceramics 
Database. 

agency:  \ational  Institute  of  Standards 
and  Technology,  Commerce 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Institute  nf 
Standards  and  Technology  announces 
its  intent  to  provide  technical  assistance 
to  the  American  Ceramic  Society  Inc 
(ACerS)  to  update  the  current 
FORTRiAN  Content  Management  Svstem 
(CMS)  system  that  provides  users  with 
access  to  the  N'IST-ACerS  Phase 
Equilibria  for  Ceramics  database  The 
updated  CMS  system  will  provide  users 
with  improved  access  to  the  database 
Interested  parties  are  invited  to  submit 
comments  to  the  address  below  Work 
on  the  project  will  not  begin  until  after 
the  comment  period  ends 

DATES:  Comments  must  be  received  bv 
.November  13.  2001 

ADDRESSES:  Comments  should  be  sent  to 
the  attention  of  Stephen  Freiman  at  the 
National  Institute  of  Standards  and 
Technology.  Mail  Stop  8520,  100 
Bureau  Drive.  Gaithersburg.  MD,  20899- 
8520 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Freiman  by  writing  to  the 
above  address  or  by  e-mail  at 
Stephen,  freiman  ini>t  gnv  or  b\ 
telephone  at  (.301)  975-6119. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
its  responsibilities  under  Title  15  US.C. 
290  tc'  collect,  evaluate  and  publish  high 
quality  Standard  Reference  Data  !SRD). 
NIST  creates  and  maintains  SRD 
databases  .NIST  intends  to  work  with 
the  .-\merican  Ceramic  Society.  Inc.  in 
their  effort  to  modernize  .\cerS  software 
that  delivers  critically  evaluated  phase 
equilibrium  data  for  ceramic  and  other 
inorganic  materials  NIST  will  provide 
technical  assistance  to  identih- 
appropriate  scientific,  mathematical, 
analytical  and  display  algorithms  for 
implementation  in  the  new  .A.cerS 
software  .NIST  will  also  provide 
documentation  on  existing  related  NIST 
algorithms  and  will  verif\  proposed 
new  algorithms  for  scientific  and 
computational  correctness  and 
accuracy  All  work  done  bv  NIST 
scientists  will  be  un  NIST  premises. 


Interested  parties  are  invited  to  submit 
comments. 

Dated:  October  .=i,  2001. 
Karen  H.  Brown. 
Deputy  Director. 
IFR  Dfx    01-2,S745  Filed  10-11-01:  8:4.t  ami 

BILLING  CODE  3S10-13-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  Office  of  Oceanic  and 
Atmospheric  Research  (OAR)  National 

See  Grant  Review  Panel 

AGENCY:  Notice  of  Solicitation  for  Sea 
Grant  Review  Panelists. 
SUMMARY:  This  notif:e  responds  to  the 
Natinnal  .Sea  Cirant  College  Program  Act, 
at  33  U.S.C.  1128,  which  requires  the 
Secretary  of  Commerce  to  solicit 
nominations  at  least  once  a  year  for 
membership  on  the  Sea  tyrant  Review 
Panel  This  advisorv  committee 
provides  advice  on  the  implementation 
of  the  National  Sea  Grant  College 
Prn(j;rain. 

DATES:  Resumes  should  be  sent  to  the 

address  specified  and  must  be  received 
bv  Novfmber  13.  2001. 

ADDRESSES:  Dr  Ronald  C.  Baird, 
Director;  National  Sea  Grant  College 
Program;  1315  East- West  Highway, 
Room  11716;  Silver  Spring.  Maryland 
20Q10 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Riinald  Baird  nf  the  National  Sea  Grant 
College  Program  at  the  address  given 
above,  telephone  (301)  713-2448  or  fax 
number  (301)  713-1031. 
SUPPLEMENTARY  INFORMATION:  Section 
209  ut  the  Act  establishes  a  Sea  Grant 
Review  Panel  to  advise  the  .Secretar\  of 
Commerce,  the  Under  Secretary'  for 
Oceans  and  Atmosphere,  and  the 
Director  of  the  National  Sea  Grant 
College  Program  on  the  implementation 
of  the  Sea  Grant  Program  The  Panel 
provides  advice  on  such  matters  as: 

(a)  the  Sea  Grant  Fellowship  Program; 

(b)  applications  or  proposals  for.  and 
performanf  e  under,  grants  and  contracts 
awarded  under  the  Sea  Grant  Program 
Improvement  Act  of  12976,  as  amended 
at  33  U.S.C.  1124; 

(c)  the  designation  and  operation  of 
sea  grant  colleges  and  sea  grant 
institutes;  and  the  operation  of  the  sea 
grant  program; 

\(\]  thf  formulation  and  applic:ation  of 
till'  planning  guidelines  and  priorities 
under  33  U.S.C.  1123(a)  and  (c)(1);  and 

(e)  such  other  matters  as  the  .Secretary 
refers  to  the  panel  for  review  and 
advice. 


The  Panel  is  to  consist  of  15  voting 
members  composed  as  follows:  Not  less 
than  eight  of  voting  members  of  the 
panel  should  be  individuals  who.  by 
reason  of  knowledge,  experience,  or 
training,  are  especially  qualified  in  one 
or  more  of  the  disciplines  and  fields 
included  in  marine  science.  The  other 
voting  members  shall  be  individuals 
who  by  reason  of  knowledge, 
experience,  or  training,  are  especially 
qualified  in.  or  representative  of, 
education,  extension  service,  state 
government,  industry,  economics, 
planning,  or  any  other  activity  which  is 
appropriate  to,  and  important  for,  anv 
effort  to  enhance  the  understanding, 
assessment,  development,  utilization,  or 
conservation  of  ocean  and  coastal 
resources.  No  individual  is  eligible  to  be 
a  voting  members  of  the  panel  if  the 
individual  is  (a)  the  director  of  a  sea 
grant  college,  sea  grant  regional 
consortium,  or  sea  grant  program,  (b) 
and  applicant  for  or  beneficiary  (as 
determined  by  the  Secretary)  of  any 
grant  or  contract  under  33  U.S.C.  1124 
or  (c)  a  full-time  officer  or  employee  of 
the  United  States,  The  Director  of  the 
National  See  Grant  College  Program  and 
one  Director  of  a  Sea  Grant  Program  also 
serve  as  non-voting  members.  Panel 
members  are  appointed  for  a  3-year 
term. 

Louisa  Koch, 

Deputy  Assistant  Admmistratior,  Office  of 
Oceanic  and  Atmospheric  Research. 
!FR  Dor,  01-25fi.J.S  Filed  lO-U-Ol:  8:45  ami 
BILUNG  CODE  3510-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Estuarlne  Research  Reserve 
System:  Sediment  Retention  System  in 
Goat  Canyon  Creek  and  Watershed  at 
Tijuana  National  Estuarine  Research 
Reserve 

AGENCY:  Estuarine  Reser\'es  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Ser\'ice, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  availability  of  a  draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  on  a 
proposed  sediment  retention  system  in 
the  Goat  Canyon  Creek  and  watershed  at 
the  Tijuana  River  National  Estuarine 
Research  Reserve.  Imperial  Beach. 
California;  and  notice  of  public  hearings 
on  this  project. 
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summary:  Pursuant  to  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act, 
the  National  Ocean  Service  (NOS),  in 
cooperation  with  California  State  Parks, 
has  completed  the  preparation  of  a  joint 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
addressing  the  potential  effects  on  the 
human  and  natural  environment  that 
may  result  from  construction  of 
sedimentation,  flood  control  and  other 
facilities  within  and  adjacent  to  Goat 
Canyon,  and  the  elevation  and/or 
realignment  of  Monimient  Road  through 
Border  Field  State  Park  lands.  The 
purpose  of  these  proposed  facilities  is  to 
enhance  the  existing  Goat  Canyon  Creek 
and  its  natural  habitat  communities, 
including  the  Tijuana  River  Estuary, 
through  the  management  of  sediment 
within  the  canyon  and  on  the  adjacent 
alluvial  fan. 

The  proposed  project  is  in 
conformance  with  the  Final  Goat 
Canyon/ Coiion  de  los  Laureles 
Enhancement  Plan  prepared  by  the 
Southwest  Wetlands  Interpretive 
Association  (SWIA).  As  a  result  of  the 
construction  of  sedimentation  basins,  it 
is  anticipated  that  Goat  Canyon  Creek, 
its  watershed,  and  the  Tijuana  River 
Estuary  will  be  enhanced. 

The  draft  EIS/EIR  is  available  for 
public  review  and  comment.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  be  made 
available  to  the  public. 

NOS  will  hold  a  public  hearing  from 
1;30  p.m.  to  3:30  p.m.  on  November  7. 
2001,  at  the  .City  of  Imperial  Beach  City 
Hall  Community  Room,  825  Imperial 
Beach  Boulevard,  Imperial  Beach, 
California  91932.  The  views  of 
interested  persons  and  organizations  on 
the  adequacy  of  the  joint  Draft  EIS/EIR 
are  solicited,  and  may  be  expressed 
orally  and/or  in  written  statements. 
Presentations  by  the  public  will  be 
scheduled  on  a  first -come,  first-heard 
basis,  and  may  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  hearing  after 
the  number  of  speakers  has  been 
determined.  All  comments  received  at 
the  hearing  will  be  considered  in  the 
preparation  of  the  Final  EIS/EIR. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mayda  Winter, 
Goat  Canyon  Enhancement  Project, 
Southwest  Wetlands  Interpretive 
Association.  925  Seacoast  Drive, 
Imperial  Beach,  California,  91932,  tel. 
619-575-0550. 


DATES:  The  comment  period  for  the  draft 
joint  EIS/EIR  will  end  on  Monday, 
November  26,  2001.  All  written 
comments  received  by  this  deadhne  will 
be  considered  in  the  preparation  of  the 
FEIS/FEIR. 

ADDRESSES:  Written  comments  on  the 
joint  Draft  EIS/EIR  should  be  sent  to 
Nina  Garfield,  NOAA.  Estuarine 
Reserves  Division, SSMC— 4,  11th  Floor. 
1305  East-West  Highwav,  Silver  Spring 
Maryland.  20910-3281  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Mayda  Winter,  Goat  Canyon 
Enhancement  Project,  Southwest 
Wetlands  Interpretive  Association,  925 
Seacoast  Drive.  Imperial  Beach. 
California,  91932.  tel  (619)  575-0550 
SUPPLEMENTARY  INFORMATION:  Goat 
Canyon  Creek  is  located  in  the  far 
western  portion  of  the  greater  Ti)uana 
River  Watershed.  The  watershed  is 
characterized  by  steep  slopes,  sandv 
soils  with  cobbles,  pockets  of  native 
coastal  sage  scrub,  riparian  vegetation, 
and  a  high  level  of  human-induced 
disturbance,  especially  during  the  la.'^t 
20  to  30  years.  A  prominent  result  of 
changes  in  the  watershed  has  been  a 
significant  increase  in  sediment  yield  in 
response  to  higher  volumes  of  runoff 
and  an  increased  sediment  supply 
throughout  the  watershed.  Increased 
sedimentation  has  adversely  affected  the 
local  habitat  communities  of  Goat 
Canyon  and  downstream  within  the 
Tijuana  River  Estuary.  By  the  mid- 
1980s,  it  was  estimated  that  erosion  and 
sedimentation  had  resulted  in  the  loss 
of  30  acres  of  intertidal  wetland  area  in 
the  Tijuana  River  Estuary  The 
composition  and  distribution  of  native 
habitat  communities  along  the  creek  and 
on  the  alluvial  fan  have  been  altered,  as 
has  the  morphology  of  the  creek 
Further,  during  storm  events,  sediment 
is  deposited  on  Monument  Road,  which 
in  turn  blocks  public  access  to  Border 
Field  State  Park  and  impedes  the  U.S. 
Border  Patrol. 

On  August  10,  2000.  the  National 
Ocean  Service  published  in  the  Federal 
Register  a  Notice  of  Intent  to  prepare  a 
joint  Environmental  Impact  Statement/ 
Environmental  Impact  Report  [Vol  65 
No.  155,  48971-48972).  The  stated 
intent  of  the  proposed  project  was  to 
enhance  the  existing  Goat  Canyon  Creek 
and  its  natural  habitat  communities, 
including  the  Tijuana  River  Estuar>'. 
through  the  management  of  sediment 
within  the  canyon  and  on  the  adjacent 
alluvia]  fan. 

The  draft  EIS/EIR  examines  the 
potential  effects  of  the  No  Project 
Alternative  and  four  project  alternatives 
for  construction  of  a  sedimentation 
retention  svstem  within  Goat  Can  von 


and  the  alluvial  fan  NOS  has  identified 
Alternative  D  as  the  Preferred 
Alternative  based  on  an  evaluation  of 
the  impacts  and  comparison  between 
the  alternatives  Alternative  D  features 
an  in-canyon  dnersion  structure  and 
sedimentation  basin  system  consisting 
of  two  basins  in  series  to  capture  the 
flow  m  Goat  Canyon  Creek.  The  system 
has  been  designed  to  contain  the  full 
100-vear  flood  event.  The  Preferred 
.Mternative  also  invr)!vp<;  construction  of 
access  roads  around  th'-  tiasins.  staging 
areas  adjacent  to  the  basins,  a  visual 
berm  located  between  the  basins  and 
Monument  Road,  options  for 
improvements  to  Monument  Road  and  a 
multi-purpose  trail,  and  creation  of 
wetland  habitat  The  preferred  option 
for  the  road  and  trail  has  not  been 
determined  at  this  time  The  Preferred 
Alternative  would  be  the  most  efficient 
at  capturing  sediment  and  would  resuft 
in  the  least  impacts  to  sensitive  wetland 
habitats  and  endangered  species. 

Document  Availability 

Copies  of  the  draft  EIS/EIR  are 
available  for  review  at  the  California 
State  Parks  San  Diego  Coast  District 
Office.  9609  Waples,  Suite  200.  San 

Diego,  California.  92108.  (858)  642- 
4200.  the  Ti)uana  River  National 
P^stuarine  Research  Reserve  at  301 
Caspian  Way  Imperial  Beach.  California 
91932.  (619!  !^"5-:^61.'(.  and  at  the 
Imperial  Beach  Public  Library.  810 
Imperial  Beach  Boulevard  Imperial 
Beach, 91932. (619j  424-6981 

Federal  Domestic  Assistance  Catalog  Number 
n  420  (Coastal  Zone  Management)  Research 
Reser\es 

npleii   October  5,  2001 
lamison  S.  Hawkins, 
Deput\  Assistant  Administrator  for  Ocean 
S'  r\  (  I  •  and  Coastal  Zone  Management 
}h  :>..    01-25657  Filed  10-11-01;  8:45  am) 

BtLUNG  COO€  3510-0»-P 


DEPARTlylE^^■  of  commerce 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel 

AGENCY:  Notice  of  public  meeting 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel  The  meeting  will  have 
several  purposes  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  uf  program  evaluation. 
education  and  extension,  science  and 
technolog\  programs,  and  other  matters 
as  described  beUns' 
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DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Thursdav. 
November  8,  8:30  am.  to  5:30  p.m.. 
Friday.  November  9.  8:30  a.m.  to  12:30 
noon. 

ADDRESSES:  National  Oceanic  and 
Atmospheric  Administration.  Silver 
Spring  Metro  Center  III.  1315  East-West 
Highway,  Room  4527.  Silver  Spring, 
Marv'land  20910 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Ronald  C.  Baird,  Director,  National  Sea 
Grant  College  Program,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway.  Room  11716,  Silver  Spring, 
Maryland  20910,  (301)  713-2448 
SUPPLEMENTARY  INFORMATION:  The  Panel 
which  consists  of  a  balanced 
representation  from  academia.  industry 
state  government  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act  (PL 
94--161.  33  use   1128)  The  Panel 
advises  the  Secretar\-  of  Commerce  and 
the  Director  of  the  National  Sea  Clrant 
College  Program  with  respect  to 
operations  under  the  Act,  and  such 
other  matters  as  the  Secretarv  refers  tfi 
them  for  review  and  advice  The  agenda 
for  the  meeting  is  as  follows 

Thursdav.  Sovember  8.  2001 

8:30  am — Welcoming  and  Opening 

Formalities 
8:45  a.m. — Executive  Committee  Report 
9:00  am  —State  of  Sea  Grant 

Presentation 
9:20  am — Sea  Grant  Association 

Presentation 
10:15  am— Break  I 

10:30  am — Program  Evaluation        » 

Committee  Report 
12:00  p.m— Lunch 
1:00  p  m  — Program  Evaluation 

Committee  Report  (continued) 
3:00  p.m  —Break 
3:15  p  m  — Review  of  the  National  Sea 

Grant  Office  Status  Report 
3:45  p.m  — National  Extension  Revi^nv 

L'pdate 
4:00  p.m — .National  Sea  Grant  Pan>'l 

Procedures  Manual 
5:00  p  m — Maine  and  New  Hampshire 

Sea  Grant  Programs  , 

5:40  p  m  — .-Kdjourn  ! 

Friday.  Snvf-mber  9.  2001 

8:30  a  m  — Panel  Business:  Election  of 

OfrK;ers.  (.ommittep  Assignments 

Panel  Meeting  Dates 
9:00  am — f'ongressional  Update 
9:45  am  — C^ommission  r)n  Ocean  Pnlicy 

Report 
10:30  am— Break 
10:45  am  — NOAA  I  pdate 
11:30  am  —National  Sea  Grant  Office 

L'pdate 


12:15  p.m. — Wrap-up 
12:30  p.m— Adjourn 

This  meeting  will  be  open  to  the 
public. 

Louisa  Koch, 

Duputy  Assistant  Administrator.  Office  of 
Oceanic  and  Atmospheric  Research. 

:FK  D(1(    n!-2Sfi3r.  Filed  10-11-01:  8:45  am] 

BUJJNG  CODE  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100101D] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  .National  Oceanic  and 

.Mmospheru:  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Pacific  Fishery 

Management  Council  (Council)  and  its 
advisorv  bodies  will  hold  public 
meetings 

DATES:  The  Council  and  its  advisorv- 
bodies  will  meet  Octtjber  28,  2001- 
November  2.  2001   The  Council  meeting 
will  begin  on  Mondav.  October  29. 
2001.  at  3  p  m  ,  rec:onvening  each  dav  at 
8  am  through  Fridav.  All  meetings  are 
open  tn  the  public,  except  a  closed 
session  will  be  held  at  4  p  m  on 
Monday.  October  29.  2001.  to  address 
litigation  and  personnel  matters  The 
Council  will  meet  as  late  as  necessary 
each  day  to  complete  its  scheduled 
business 

ADDRESSES:  The  meetings  will  be  held  at 
the  Clarion  Hotel  San  Francisco  Airport, 
401  East  Millbrae  Avenue.  Millbrae,  CA 
940.50,  telephone:  650-692-6363 

Council  address-  Pacific  Fisherv 
Management  Council.  7700  NE 
.Embassador  Place,  Suite  200,  Portland, 
OR  9:-^_M) 

FOR  FURTHER  INFORMATKJN  CONTACT:  Dr 

Donald  O   Mc:Isaac.  Executive  Director; 
telephmie    T0<-^2h-6352 
SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  ium  cssarilv  in  this  order 
All  Items  listed  art'  sub)ecl  to  potential 
Council  action, 

A.  Call  to  Order 

1.  Oftt'niiii;  Remarks.  Introductions 

2.  (iiiunt  il  Member  Appointments 

3.  Roll  Call 

4.  Executive  Director's  Report 

5.  .\pprove  Agenda 

H   .\pprove  Sepl»>niher  2001  Minutes 


B.  Pacific  Halibut  Management 

Proposed  Changes  to  the  Recreational 
Catch  Sharing  Plan  and  Annual 
Regulations  for  2002 

C.  Groundfish  Management 

1 .  NMFS  Report 

2.  Marine  Recreational  Fisheries 
Statistics  Survey  Update 

3.  Final  Harvest  Levels  for  2002 

4.  Management  Measures  for  2002  and 
Environmental  Assessment 

5.  Groundfish  Strategic  Plan 
Implementation 

6.  Rebuilding  Plans 

7.  Groundfish  Fisherv"  Management 
Plan  Environmental  Impact  Statement 

8.  Exempted  Fishing  Permits  (EFP) 

9.  Status  of  Fisheries  and  Inseason 
Adjustments 

D.  Salmon  Management 

1 .  NMFS  Report 

2.  Update  of  Ongoing  Fisheries 

3.  Salmon  Option  Hearing  Sites 

4.  Sacramento  Winter  Run  Chinook 
Management 

5.  Results  of  Scientific  and  Statistical 
Committee  (SSC)  Methodology  Review 

6.  Queets  River  Coho  Status  Review 

E.  Habitat  Issues 

Essential  Fish  Habitat  Issues 

F.  Marine  Reserves 

1.  Status  of  Marine  Reserves  Proposals 
for  Channel  Island  National  Marine 
Sanctuary 

G.  Highly  Migratory  Species 
Management 

1.  NMFS  Report 

2.  Draft  Highly  Migratory  Species 
Fisherv  Management  Plan  (FMP) 

3.  Draft  FMP  Public  Hearing  Schedule 
and  Sites 

H.  Coastal  Pelagic  Species  Management 

1.  NMFS  Report 

2.  Amendment  10  to  the  Coastal 
Pelagic  Species  FMP 

3.  Pacific  Sardine  Har\est  Guideline 
for  2002 

I.  Administrative  and  Other  Matters 

1.  Status  of  Legislation 

2.  Elections  and  Appointments 

3.  Report  of  the  Budget  Committee 

4.  Council  Staff  Work  Load  Priorities 

5.  March  2002  Council  Meeting  Draft 
.•\genda 

Schedule  of  Ancillary  Meetings 

The  following  ancillary-  meetings  are 
scheduled  in  addition  to  the  Council 
general  sessions. 

Sunday.  October  28.  2001 

Groundfish  Management  Team.  2  p.m. 
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Mondny.  October  29.  2001 

Groundfish  Advisory  Subpanel.  8  d,m, 
Groundfish  Managpment  Tfiain,  8  am 
Scientific  and  Statistical  Committee.  8 
a,m. 

Habitat  Steering  Group.  8  a.m. 
Budget  Committee,  10  a.m. 

Tuesday.  October  30.  2001 

California  State  Delegation.  7  am 
Oregon  State  Delegation.  7  am 
Washington  State  Delegation.  7  am, 
Groundfish  Advisorv  Subpanel,  8  am. 
Groundfish  Management  Team.  8  a.m. 
Scientific  and  Statistical  Committee,  8 

am. 

Enforcement  Consultants. 

immediately  following  Council  session 

Wednesday.  October  31.  2001 

CalifoVnia  State  Delegation.  7am 
Oregon  State  Delegation.  7  am 
Washington  State  Delegation.  7  am 
Groundfish  Advisory  Subpanel   8  am 
Highly  Migratory  Species  Advisor\ 

Subpanel.  8  am, 

Coastal  Pelagic  Species  .^dvl^^r\ 

Subpanel.  10  a.m 

Groundfish  Management  Team,  as 

necessar\ 

P'nforcement  Crmsultants,  as 

necessary 

Thursday.  Snveinher  I.  2001 

California  State  Delegation,  7  a  m 
Oregon  State  Delegation.  7  am 
Washington  State  Delegation,  ~  a  m 
Groundfish  .advisory  Subpanel.  8  a  m 
Groundfish  Management  Team,  as 

necessary 

Enforcement  Consultants,  as 

necessary, 

Friday.  \ovembf^r2.  2001 

California  State  Delegatum.  7  am 
Oregon  State  Delegation,  7  am 
Washington  State  Delegation.  7  am. 
Enforcement  Consultants,  as 
necessary. 

Although  non-cmergenc\  issues  not 
contained  in  this  agenda  ma\  c:ome 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Ac  t, 
provided  the  public:  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms,  Carolyn  Porter 
at  (503)  ,326-6,352  at  least  5  days  prior 

tn  the  meeting  date. 

Oat.'ii   Oc  ti,l>..r  .T.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Dor  01-2.5717  Filed  10-11-01:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  092401 B] 

Pacific  Fishery  Management  Council: 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

.atmospheric  Administration  (NOAA). 

Commerce, 

ACTION:  Notice  of  public  meetings. 


summary:  The  Pacific  Fisher\- 
Management  tkiuncU's  (Council) 
Salmon  .Advisory  Subpanel  (SAS)  will 
hold  a  work  session  by  telephone 
conference,  which  is  open  to  the  public, 
DATES:  The  telephone  conference  will  be 
held  Fnda\ ,  October  26   20(11    from  9 
a.m,  to  luion 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  Iik  ations  of  the 
listening  stations 

Council  address  Pacific  Fishery 
Management  Counc:il,  7700  \E 
.\mbassador  Place.  Suite  200.  Portland. 
OR  47220-1384 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Chuck  Trac\ .  Salmon  Management  Staff 
Officer.  Pacific  Fishery  Md!iat;eni>'n! 
Council:  (503)  32b-t>^52 
SUPPLEMENTARY  INFORMATION:  Thr.'. 
listening  stations  v\iil  be  .nailable  at  ;))< 
following  locations 

1    California  Department  of  Fish  a.nl 
(iame 

1528-,-\  Healdsburg  .Xxcntii' 

Heaidshurg.  CA  95448 

Contact  Mr  .Mien  Grover:  (707)  431- 
2860 

2,  Pac:ific  Fisher\  ManaL;eni>'nt 
Ckiuncil 

East  Conference  Room 
7700  NE  Ambassador  Place.  Suite  200 
Portland,  OR  47220-1384 
Contact  Mr  Chuck  Tracy:  (503)  32&- 
6352 

3.  NMFS  Northuest  Reginii 
DinM:tor's  C'onferenc  e  RiMin 

7600  Sand  Point  Wav  M-    Hinldinu  : 
Seattle,  WA  98115 

Contact:  Mr  Chris  Wright;  (206)  526- 
4323 


Note:  The  NMFS  listening  station  in 
Seattle  is  on  Federal  property,  and  due 
to  heightened  sec  urity  concerns,  photo 
identification  will  be  required  to  enter 
the  building,  and  vehicle  inspections 
may  be  necessary  to  park  on  the  facility 
grounds. 

The  purpose  of  the  work  session  is  to 
review  information  in  the  Council 
briefing  book  related  to  salmon  and 
paciBc  halibut  management  and  to 
develop  comments  and 
recommendations  for  consideration  at 
the  October-November  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  SAS  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  SAS  action  during  this  meeting. 
SAS  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fisher>' 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  SAS's  intent  to  take  final  action  to 
address  the  emTVpn'  n 

Special  Accommudatiuns 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated  Otober  5,  2001, 
Rh  hdtd  \N  Siildi, 

.■\rting  i/irfctiir.  Off  ice  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
IFR  Doc  01-25720  Filed  10-11-01;  8:45  am) 

BILUHG  CODE  3S1fr-2a-S 


DEPARTMENT  OF  COMMERCE 

National  Oceantc  and  Atmospheric 
Administration 

[I  D    1004010] 

Pacific  Fishery  Management  Council: 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

s.  r\  1,  -    NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

C'-tmmerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
MiL;ra!   r\  Species  Plan  Development 
In;.    HMSPDT)  will  hold  a  work 
^.  ssum.  which  is  open  to  the  public. 
DATES:  The  HMSPDT  will  meet  on 
W'dnesday,  November  7.  2001  and 
Thursday,  November  8.  2001.  from  8:30 
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am   t(i  ')  p  ni  ,  dnd  nn  f-'rniav.  November 
4.  -'00 1,  tri)m  H.\iU  a.m.  until  business 
for  thf  dav  is  tiompleted. 

ADDRESSES;  Th  >  work  session  will  be 
held  at  th"  Hubbs-Sea  World  Research 
Institute.  Ea.-it  C.onference  Room.  2595 
IriJraham  Street,  San  Diego,  CA  92109. 
telephone:  619-226-3870. 

('.niinril  addrfss:  Pacific  Fishery 
Ntanaijemi'nt  Council.  7700  NE 
.\mba-.sador  Place.  Suite  200.  Portland. 

OK  <rj2()-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Wajdeck.  Pacific  Fishery  Management 

r.;unf-i|.  ti'lephonf^-  503- •? 26-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  i-  to  incorporate 
Council  guidanc  -.temmin'4  from  the 
November  (Council  meeting  into  a  public 
r"\  iew  draft  of  the  fishery  management 
plan  fPMP)  for  West  Coast-ba.sed  highly 
nii4rator\-  spet:ies  (HMS)  fisheries. 
Following  completion  of  the  HMSPDT's 
work,  the  draft  FMP  will  be  made 
available  for  public  review.  The  Council 
i>  s(  ht'dulf'd  to  consider  final  adoption 
'A  the  HMS  FMP  at  the  Council's  March 
2002  meeting.  Please  note,  the  HMSPDT 
.T.eetum  1^  a  work  session  devoted  to 
finalizing  the  draft  FMP  for  public 
r"\  iew.  Public  hearings  will  be 
^  heduled  at  the  November  (Council 
n.'-eting.  Dates  and  locations  of  these 
hearings  will  l)e  published  in 
subsequent  Federal  Register  notices. 

Although  non-emergency  issues  not 
contained  in  the  HMSPDT  meeting 
agenda  may  come  before  the  HMSPDT 
for  discussion,  those  issues  mav  not  be 
the  subject  of  formal  HMSPDT  action 
during  thi.s  meeting.  HMSPDT  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
thi-  d'ji  inv.ent  that  require  emergency 
a(.tii.n  Milder  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
r>)nsen.ation  and  Management  Act. 
pniv  ided  the  public  has  been  notified  of 
thn  HMSPDT's  intent  to  take  final  action 


dr-ssth 


"  emf'r.ienf  V 


Sppfial  .\c(ommodations 

The  meetin'.i  i>  [jhvsically  accessible 
ti  people  with  disabilities.  Requests  for 
sign  language  inter[)retation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
C;arolyn  Porter  at  (503)  326-6352  at  least 
^  days  prior  to  the  meeting  date. 

I).,t,.,i    f),  t,,l,..r  i.  2001. 
Rif  hard  W    Surdi.  I 

ArtingDmHtor.  (>flii:P  of  Sustainable  ' 
Fishehfs.  Sational  Marinn  Fisheries  Service. 
IFR  Doc.  01-2.5721  Filed  10-11-01;  8:45  ami 

BILLING  CODE  3510-22  S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

Ag(^ncy  Holding  the  Meeting: 
Commodity  Futures  Trading 
Commission. 

Time  and  Date:  2  p.m.,  Tuesday. 
October  30,  2001. 

Place:  U55  21st  St.,  NW., 
Washington.  DC.  9th  Floor  Conferenre 
Room. 

Status:  Closed. 

Matters  To  Be  Considered  Rule 
Enforcement  Review. 

Contact  Person  For  More  Information: 
lean  A.  Webb.  202-418-5100. 

lean  .■X.  Webb. 

Secretary  of  t fie  Commission. 

IFR  Dm    01-:i.i<)i:i  Ki|.-d  10-10-01:  3:18  pm| 

BILLING  CODE  5351-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S  C 
Chapter  35).  The  Office  of  Management 
and  Budget  had  previously  approved 
this  information  collection  recjuirement 
for  use  through  September  30.  2001 
DATES:  Consideration  will  be  given  to  all 
comments  received  bv  Novembpr  13. 
2001. 

Title.  Form  \umher.  and  ( 'Mil 
.\umher:  Application  for  an 
Appointment  as  a  Reserve  oi  the  .Xir 
Force  or  USAF  Without  Component.  .\F 
Form  24;  OMB  Number  0701 -()09«) 

Type  of  Hequcst:  Reinstatement 

Mumber  of  Respondents:  5.899. 

Responses  per  Respondent:  1 . 

Annual  Responses:  5.899. 

Average  Burden  per  Response:  20 
minutes. 

Annual  Burden  Hours:  1.966. 

Needs  And  Uses:  The  information 
collection  requirement  is  necessarv  to 
provide  information  to  determine  if  an 
applicant  meets  the  qualifications 
established  for  appointment  in  the 
Reserves  of  the  Air  Force  or  the  .\ir 
Force  without  component  and  entry  into 
active  dutv. 

The  information  contained  (ui  AF 
Form  24  supports  the  Air  Force  as  it 
applies  to  direct  appointment 
(procuremfSnt)  progr.ims  for  ( i\  ilian  and 


military  applicants   It  provides 
necessary  information  to  determine  if  an 
applicant  meets  qualifications 
establisf>ed  for  appointment  to  fill 
authorized  ANGl'S  and  I'SAFR  position 
vacancies  and  active  duty  recjuirements 
Eligibility  requirements  are  outlined  in 
Air  Force  Instruction  36-2005 

Affe(  ted  Public:  Individuals  or 
households. 

Frequency  On  occasion. 

Respondent's  ObUiidtmn-  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Eduard  C. 
Sprint;er. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  he  sent  to 
Mr.  Springer  at  the  Oflii  e  ot 
Management  and  Budget.  Desk  Officer 
lor  DfjD.  Room  10236.  New  E.xecutive 
Office  Building.  Washington.  DC:  20503. 

DOD  CU'diam  f  Officer:  Mr,  Robert 
(aishing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  \VHS,'DiOK. 
1215  lefferson  Davi^  Highway.  Suite 
1204.  Arlington.  \'.\  22202-4302. 

Dated:  Octnhei  4.  Jdlll 
Palric  la  I..  Toppings. 
.■\iirnuitr  ( ).SI)  tediTol  Register  Liaison 
Officer.  Department  of  Defense. 

I  K  1)  ,.    (li    j-,(.(,-  i  iiiul  10-11-01;  8:45  am| 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  ot  Delense  has 
submitted  to  OMB  for  clearance,  the 
iolhiwing  proposal  tor  collection  of 
information  under  the  pro\isions  of  the 
Pajierwork  Reduction  \c\  (44  I  ,S,C', 
("hapter  35).  The  Oflic  e  of  Management 
and  Budget  had  jjreviously  approved 
this  information  collection  recjuirement 
for  use  thrtuigh  September  30.  2001. 
DATES:  f'onsideration  will  be  given  to  all 
comments  received  bv  November  13. 
2001 

Title.  Form  S'umfier.  and  OMB 
.Vu/;i/)er;  Afjplication  for  Former  Spouse 
Payments  from  Retired  Pay;  DD  Form 
2293;  OMB  Number  0730-0008. 

Tvpe  of  Request:  Reinstatement. 

\'unit)er  of  Respondents:  20.520. 

Responses  per  Respondent:  1. 

Annual  Responses:  20.520 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  5.064. 
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Needs  And  Uses:  Under  10  U.S.C. 
1408,  state  courts  may  divide  militan' 
retired  pay  as  property  or  order  alimnnv 
and  child  support  pavment  from  that 
retired  pay  The  former  spouse  may 
apply  to  the  Defense  Finance  and 
Accounting  Service  (DFASj  for  direct 
pavment  of  these  monies  bv  using  DD 
Form  2293.  This  information  collection 
is  needed  to  provide  DFAS  the  basic 
data  needed  to  process  the  request   The 
respondents  of  this  information 
collection  are  spouses  or  former  spouses 
of  military  members.  The  DD  Form  2293 
was  devised  to  standardize  applicatinnv 
for  payment  under  10  l'  S.C.  1408 
Information  on  the  form  is  also  used  tn 
determine  the  applicants  current  st,it\is 
and  contains  statutory  required 
certifications  the  applicant;  former 
spouse  must  make  when  applying  lor 
payments. 

AffiH'ted  Public:  Individuals  tir 
households. 

Frequeniv:  On  occasion 

Rpspondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  DpsA  Officer  Mr  Edward  C. 
Springer. 

Written  comments  and 
rec:ommendations  cm  the  proposed 
information  c;ollection  should  be  sent  to 
Mr,  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  E.xecutive 
Officf  Building,  Washington.  DC  20.503 

DOD  Clearance  Officer  Mr   Robert 
("ushing. 

Written  requests  for  c  opies  of  the 
information  collection  proposal  should 
be  sent  to  Mr  Gushing.  WHS/DIOR. 
1215  lefferson  Davis  Highway.  Suite 
1204.  Arlington.  VA  22202-4302 

[Jatfil   0(  tobff  4,  20(11, 
Patricia  I..  Toppings.  " 

Altrnictr  OSD  Ffdrral  Minister  Liaison 
(>ffi(  IT.  [)rp<irlnifril  ot  Dtlin'^f' 
;FK  1)(k    ()l-2,"ir,(,a  Filed  lU-ll-Ul.  8:45  ailij 
BILLING  CODE  S001-0S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Advisory  Council  on 
Dependents'  Education 

agency:  Department  of  Defense 

Education  Activity  (DuDEA). 

ACTION:  Meeting  postponement  notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Appendi.x  2  of 
title  5.  United  States  Code,  Public  Law 
92-4B3,  a  notice  published  on  August 
28,  2001.  (fi6  FR  45285),  announcing 
meeting  of  the  Advisor*-  Council  on 
Dependents'  Education  (ACDE) 


scheduled  to  be  held  on  (October  4, 
2001.  from  8  a.m,  to  5  p  ni,  has  been 
postponed,  A  new  meeting  datf^  will  \)r 
announced  For  further  information 
contact  Ms,  Marsha  facobson,  at  703- 
H9f>-4235.  extension  1990, 

Dated;  October  4.  2001. 
1.  M.  Bynum. 

Alter  note  OSD  Federal  Register  Liaison 
Officer.  DoD. 

!FR  n<K    (n-25fi70  Filed  10-11-01;  8:45  ami 
BILUNG  CODE  &001-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Dcpartnitnt  ni  D.'fense. 

ACTION:  Notu  (■  (if  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Aircraft  Carriers  of 
the  Future  will  meet  in  closed  session 
on  October  22-23.  2001;  November  5-7 
2001;  November  15-16.  2001;  December 
11-12.  2001:  [anuarv-  16-17.2002; 
Feliruarv  21-22.  2002:  and  March  13- 
14.  2002.  AH  meetings  will  be  held  at 
Strategic  .\nalysis  Inc.,  3601  Wilson 
Boulevard.  Arlington.  VA  22201,  with 
the  exception  of  the  November  5-7  and 
November  15-16  meetings.  whi(  h  will 
be  held  in  San  Diego.  CA.  The  Ta.sk 
Force  will  assess  how  aircraft  carriers 
should  ser\e  the  nation's  defense  needs 
in  the  21st  f  Century  and  beyond. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  cm  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense  ,\t 
these  meetings,  the  Task  Force  will 
examine  the  expected  naval 
environment  and  the  role  of  the  Navy 
for  the  next  20-nO  years:  the  role  of  the 
carrier  and  the  carrier  battle  group  in  a 
joint  environment  in  which  technology 
has  progressed  at  an  appropriate  pace 
for  both  the  US  and  its  potential 
adversaries;  the  effects  of  Unmanned 
Combat  Air  Vehicles  on  the  role  of  the 
carrier  and  the  carrier  battle  group;  how 
the  carrier  should  e\'o!ve  or  be 
transformed  to  best  meet  ini'^vnin 
requirements  in  a  |oint  en\  iroiiment. 
how  the  role  of  the  aircraft  carrier  might 
change  and  the  characteristics  that 
might  affect  the  change,  and  the 
technology  improvement  barriers  that 
need  to  be  overcome  to  significantly 
improve  the  ability  of  the  'arner  to 
execute  its  missions 


!n  accordance  with  Section  10(d)  of 
the  Federal  Advisor}'  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
use.  App.  II),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c){l),  and  that  accordingly  these 
meetings  will  be  closed  to  the  public. 

Oatpd;  Octobers.  2001. 

1    M    B\!iurn 

Alltirnate  USD  Federal  Register  Liaison 

Officer.  Departmerit  of  Fhfense. 

IFR  Doc.  01-25666  Filed  10-11-01;  8:45  am] 

BILLING  CODE   500'   OR  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Researcti  and 
Development  Program   Scientific 
Advisory  Board 

action;  Notice. 

SUMMARY:  In  accordance  with  Section 
:Uvai,_,  ijf  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63), 
announcement  is  made  of  the  following 
Committee  meetings. 

DATES:  I  )ctober  16,  2001  from  1230  p.m. 
to  1815  p.m..  October  17,  2001  from 
0830  a.m.  to  1735  p.m.,  and  October  18, 
2001  from  0830  a.m.  to  1245  p.m. 

ADDRESSES:  National  Rural  Electric 
Cooperative  Association  (NRECA),  4301 
Wilson  Boulevard,  Conference  Center 
Room  1,  Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
\  eronica  Rice,  SERDF  Program  oilice, 
901  North  Stuart  Street,  Suite  303, 
Arlington,  VA.  or  by  telephone  at  (703) 

898-2111 

SUPPLEMENTARY  INFORMATION. 

Matters  to  be  Considered:  Research 
and  Development  proposals  and 
continuing  projects  requesting  Strategic 
Environmental  Research  and 
Development  Program  funds  in  excess 
of  SlM  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisor\'  Board  at  the 
lime  and  in  the  manner  permitted  by  the 
Board. 

Dated:  October  1   2001 
P,(tri(  M  1      I  i'|ilM  ni;s 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  01-25669  Filed  10-1 1-01;  8:45  ami 

BILLING  CODE  ?.0C'  OB  W 


52118 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License:  ALS  Technologies, 
Inc. 

AGENCY:  DfpdrtmfTit  ol  the  Navy,  DOD. 
action:  NDtice. 


summary:  Th.'  r>>p  irtnient  of  the  Navy 
yivps  ni)t:.>'  :.t  its  intfiit  tn  grant  ALS 
TtM  hnolomc-,.  Inc.  a  revocable. 
nnnds-i'^nahle,  partially  exclusive 
lic.t'n>''  with  t'X'  liisivp  fields  of  use  in 
loss  than  i'ttial  .vaprjnry  for  humans. 
less  thin  U>thaJ  wt'dponry  for  animals, 
in  thf  I  'nitcri  States  tn  practice  the 
Ciovernment-Mwned  in\enti()n,  U.S. 
Patent  .Application  Serial  Number  09/ 
649,h()~  entitled    Bola  Launcher." 
DATES:  .\nyone  wishing  to  object  to  the 
s^rant  of  this  license  must  file  written 
()bie(:tion.s  along  with  supporting 
evidence,  if  anv,  not  later  than  October 
n  2001 

ADDRESSES:  \VllIt"ii  uhp'i  tiiin-  are  to  he 
filed  with  Indian  H>vni  !)i\  ismn,  Nr.  .\. 
Surfa(  e  Warfare  Center.  (  ,id''()(,4.  lUl 
Strauss  .\\enue,  Indian  Fle.iii   \ID 
20h4()-"iOr) 

FOR  FURTHER  INFORMATION  CONTACT:  Di 
!   SiMtt  D.Mt.'.r   H>Md   T.M  hnoin'4\ 
Transf>'r  Oftn  e   Naval  Surface  Warfare 
(ienter  Indian  H"ad  Division.  C.odp  0.^T, 
101  .^t.rauss  Awmi.',  hidian  Head.  MD 
2()h40-')i)  n.  telephone  (301)  744-6111. 

:i.r.  .;   .s,-|,i.Tiitj.T  1,  2001. 
Rnb«rt  K.  VincenI  II.  | 

Lieutenant  Commandfr.  Iudf>f>  Advocalf 
Gennral's  Corps,  I  '.S.  Savy.  Frdtral  fivgi-^tHr 
Liaison  Officer. 

|FRDo(    i)l-.'-,f-H()  lilfd  10-1 1-01:  8:4.1  am] 
BRJJNG  CODE  3S10-FF-I> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  License:  CG  Industries.  Inc. 

agency:  D.partni'nt  of  the  Navy.  DOD. 
ACTION:  Notice. 


summary:  Th'-  nepartment  of  the  Naw 
i;i\  es  iiotK.e  ,)t  its  intent  to  j;rant  CG 
Industries.  Inc..  a  revocable. 
ni)na.s>iunable  partially  e.xclusive 
luensc  with  exclusive  fields  of  use  in 
dimensional  ni'-asufinent.  threaded 
ined>urem.'nt,  in  the  I   nitfd  States  to 
practif.e  the  (;(i\  »'rn!n>'nt  i  ivvned 
invention.  IS   Patent  .Application 
Serial  NumixT  ()y;907.H7y  entitled 

.\utoniat'-(i  (.ontact  Gage  System  Using 
Three-. \\is  f  !nni,i(  ♦  r'omparator." 


DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence  if  any.  not  later  than  October 
^^  2001 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center.  Code  nC4,  101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
j.  .Scott  Ueiter,  Head.  Tet  hnol()g\- 
Transfer  Office,  Naval  Surface  \Varfare 
Center  Indian  Head  Division,  Cf)de  05T 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035.  telephone  (301)  744-6111 

Dated:  September  28.  2001. 
Robert  F.  Vincent  11. 

Lieutfnant  Comnuindt^r.  fudge  Advocate 
General's  Corps,  I  '.S.  .Voiv.  Federal  Register 
Liaison  Officer. 
!FR  no(    I)1-2,ir.a2  Filed  10-11,-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Nonexclusive 
Patent  License:  Shock  Tube  Systems, 
Inc. 

agency:  Department  of  the  Nav\    DOD 
ACTION:  Notice. 

summary:  The  Department  of  the  Naw 
gives  notice  of  its  intent  to  grant  Shm  k 
Tube  Systems.  Inc.  a  revocable, 
nonassignable,  nonexclusive  license  m 
fields  of  use  in  demolition,  comnierc  lal 
blasting,  special  effects,  display 
fireworks,  in  the  United  States  to 
practice  the  Government-owned 
invention,  U.S.  Patent  Application 
Serial  Number  09/678.302  entitled 
"!<;nitor  Apparatus." 

DATES:  Anyone  wishing  to  ob|ect  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  Uctuber 
31,2001. 

addresses;  Written  objections  are  to  l)e 
lile<i  Aitii  Indi.in  Head  Division,  Naval 
Surl.ti  .■  Wartare  Center,  Code  ()C4.  101 
Strauss  Avenue.  Indian  Head,  MD 
2()H40-50'r, 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
|.  Scott  iJ.'ii.-i,  ll-Md    Fei  hnolog\ 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T. 
101  Strauss  Avenue.  Indian  Head.  MD 
20640-5035.  telephone  (301 )  744-61 1 1 


Dated:  September  28.  2001. 

Robert  E.  Vincent  II. 

I.ii'iitfiiant  (Commandfr.  fudge  .■\dvocate 
(irnrral's  Corps.  ( 'S  \'!\^  .  Fi'd'Tnt  Ih'nister 
l.iai^an  Ofti'  "r 

:iK  Do(  .  (n-2:)(.81  Fileii  10-1  l-(ll    H  4,')  ,iin| 
BILLING  CODE  3810-fF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatorv 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
c:omments  on  the  submission  for  OMB 
re\iew  as  required  by  the  Paperwork 
Reduction  Act  of  199,5 
DATES:  Interested  persons  are  iinited  to 
submit  comments  on  or  before 
November  13.  2001, 
ADDRESSES:  Written  comments  should 
he  addressed  to  the  Offic  e  of 
Information  and  Regulators  Affairs. 
.\t1ention:  Karen  Lee,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW  ,  Room  10202.  .New 
Executive  Office  Building,  Washington. 
D(;  20503  or  should  he  ejertronu  allv 
mailed  to  the  internet  address 
Karf^n  F _U'r<iomb.f'op.go\: 

SUPPLEMENTARY  INFORMATION:  Set  tion 
3.t06  of  the  Paperwork  Rediu:tion  Act  of 
1995  (44  IJ.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
f  ol|e(,tion  requests.  OMB  mav  amend  or 
\vai\e  the  recpiirement  for  publii 
(  onsultation  to  the  extent  that  public 
f)artic:ipatinn  in  the  approv  al  process 
Would  defeat  the  purjiose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantiallv  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations  The  Leader, 
Regulator^  Information  Manag(<ment 
(;roup.  Office  of  the  Chief  Information 
Offuer.  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  \o  OMB  Each  proposed 
information  collection,  grouped  bv 
office,  contains  the  following;  (1)  Tvpe 
ot  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Resptmdents  and  frequenc\  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  O.MB  invites 
public  comment. 
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Dated;  Oi  tober  .i.  2001 

John  Tressler, 

Ltiadt:r.  Hcgulutun  Inturnialiun  Managcinvnt. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary'  and  Secondan 
Education 

Typp  of  Rfvirw  Rein.statcmcnt.  with 
change,  of  a  prfniously  apprn\cii 
collpctinn  for  uhirh  apprtixa!  has 
e.xpirpci. 

Tit h:  Annual  Report  of  C;hildrcn  in 
State  Aj^ency  and  Lficallv  (Jpcratt-ci 
Institutions  for  Neglected  and 
Delinquertt  Children  (KA). 

Frequency:  Annually 

Attected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs  (primary  ) 

Reporting  and  Rpcnrrikeepim:  Hour 
Burden: 

Responses:  3052 
Burden  Hours:  4224. 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  1 1 1  the 
number  of  children  enrolled  m 
educ:ational  program.>  of  State-iipcrated 
institutions  for  neglef:ted  or  delirujuent 
(N  or  D]  children,  communitv  da\ 
programs  for  N  or  D  (  hildren;  and  adult 
correc:tional  institutions  and  (2)  tht' 
October  caseload  of  \  or  D  (  hildren  in 
local  institutions 

Requests  for  copie>  of  the  proposed 
inforination  collection  request  ma\  be 
accessed  from  ht\p://edics\\eb  ed.gnv.  or 
should  be  addressed  to  \'i\ian  Reese, 
Department  oi  Education.  400  Marvlami 
Avenue.  S\V.,  Room  40.50,  Reeional 
Office  Building  ,1.  Washington,  DC 
20202-4b.Tl    Requests  mav  also  be 
electronicalU  mailed  to  the  internet 
address  (X^lO.RIMGaed.gox  tn  faxed  to 
202-708-934(v  Please  specify  the 
complete  title  of  the  inforiiiatn  'ii 
collection  vN'hen  m.ikiiiL;  \iiur  reijuest. 

("omments  regarding  burden  and  or 
the  collection  activity  requirement- 
should  be  directed  to  Kathy  Axt  at  l.o40; 
776-7742.  Individuals  who  use  a 
telecommiinications  de\ice  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
83:i9. 


il  K  i)M(     01-J,'i(>,l"  1  1 
3ILUf«G  CODE  4000-01 -P 


-mI  lit— ;-*i;    h  4")  am 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity 
(National  Advisory  Committee); 
Meeting 

AGENCY:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity. 
Department  of  Education. 


What  Is  the  Purpose  of  This  Notice? 

The  juirpose  of  this  notice  is  to 
announce  the  public  meeting  of  the 
National  Advisory  Committee  and  invite 
third-party  oral  presentations  before  the 
Committee  This  notice  also  presents  the 
proposed  agenda  and  informs  the  public 
of  its  opportunity  to  attend  this  meeting. 
The  notice  of  this  meeting  is  required 
under  sectitm  10(a)(2)  of  the  Federal 
.\d\isi)r\  C'inunitlee  Act. 

When  and  Where  Will  the  Meeting 
Take  Place? 

We  will  hoki  the  pubiu.  meeting  on 
December  10,  2001  from  1  p.m.  until 
5:30  p.m  ,  and  on  December  11,  2001 
from  8:30  am.  until  4  p.m  at  the 
Swissotel  Washington  ifhe  W  ,,ti'rgate), 
2650  Virginia  Avenue.  NW.. 
Washington   DC  20037.  You  may  call 
the  hotel  at  (2021  9(i.'i-_'  ^0(1  or  fax  the 
hotel  at  (202)  965-1 1  73  tu  inquire  about 
rooms 

What  .\ssistance  Will  Be  Provided  to 
Individuals  With  Disabilities? 

The  meeting  site  is  ,n  i  cs.sible  to 
individuals  with  disabilities.  If  you  will 
need  an  au\iliar\  .mi  i-r  -i  r\  ice  to 
partic  i|iate  in  the  meeting  ie,g,, 
in!er|jret;iii:  service,  assistive  listening 
devK  e  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
in  this  notH  e  at  hvist  two  weeks  before 
the  scheduled  nieeiint:  date   Although 
we  will  attemjit  tc  iivet  ,i  I'Mjuest 
re(  ei\','(|  , liter  th.it  (i.ite,  \\  i   niav  not  be 
able  to  ni.ike  ,i\,oi.ible  tiie  requested 
au.xiliary  aid  i  ir  s.r\  ice  because  of 
insuffi'  lent  tmif  ti)  arrange  it. 

Who  Is  the  (A)nta(t  Person  for  the 
Meeting? 

Please  cont.n  t  Ms   [^  ,nnie  LeBold.  the 
Exet  uti\e  Dire-  tiir  ••'.  tli.   National 
.-\d\isor\  (^omnuttei'  on  Institutional 
Quality  and  Integrity,  if  you  have 
questions  about  the  meeting.  You  mav 
c  ontact  her  at  th"  I 'S.  Department  of 
Education,  room  ~i)07.  MS  7592.  1990  K 
St.,  NW    Wi-hmut   n,  DC  20006. 
telephone    _'(ij    ji>t-7009,  fax:  (202) 
219-7008.  e-nidil 

Bonnie.b  Bold 'led  '.:n\    liuiuidual.s  who 
use  a  tele<:ommuni<  ,itii  iis  device  for  the 
deaf  (TDD!  ma\  (,ill  the  Federal 
Information  Rela\  Service  at  1-800- 
877-8339 

What  Is  the  .Authority  for  the  National 
Advisory  Committee? 

The  National  .Xdx  isnr\'  Committee  on 
Institutional  Qualit\  .md  Integiil\  is 
established  undei  Sec  tmi;  i  14  f)f  the 
Higher  Education  .-\ct  iHLA)  as 
amended,  20  U.S.C.  1011c. 


What  .\rp  the  Functions  ot  th«'  Satiuii«i 
-Advisoni  {.ommiftee? 

The  Committee  advises  the  Secretary 
of  Education  about: 

•  The  establishment  and  enforcement 
of  the  criteria  for  recognition  of 
accrediting  agencies  or  associations 
under  subpart  2  of  part  H  of  Title  IV. 
HEA, 

•  The  recognition  of  specific 
accrediting  agencies  or  associations, 

•  The  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

•  The  eligibility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV.  HEA. 

•  The  development  of  standards  and 
criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibility  of  those  institutions 
to  participate  in  Federally  funded 
programs. 

•  The  relationship  between:  (1) 
Accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
respect  to  such  in.stitutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary  may  prescribe. 

What  Items  Will  Re  on  the   \ueii(la  for 
I)is(  ussion  at  liie  Nlecliiig 

Agenda  topics  will  include  the  review 
of  agencies  that  have  submitted 
petitions  for  initial  recognition  or 
renewal  of  recognition  or  request  for  an 
expansion  of  scope. 

What  .Agenrips  Will  the  \d\isorv 
Committee  Review  at  She  Milling? 

The  Advisory  Committee  will  review 
the  following  agencies  during  its 
December  10-11,  2001  meetine 

Nationalh  Ke(  oijni/ed  Aiiiidiiiiiu 
\ij«'n(  les 

Petition  for  Initial  Recognition 

1.  Commission  on  Massage  Therapy 
Accreditation  (Requested  scope  of 
recognition:  the  accreditation  of 
institutions  and  programs  that  award 
postsecondary  certificates,  diplomas, 
and  degrees  in  the  practice  of  massage 
therapy.) 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Asso<,iation  of  Bible 
Colleges.  Commission  on  Accreditation 
(Current  scope  of  recognition:  the 
accreditation  and  preaccreditation 
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("Candidate  for  Accreditation")  of  BihU' 
colleges  and  institutes  offering 
undergraduate  programs) 

2.  American  Academy  for  Liberal 
Education  (Current  scope  of  recognition: 
the  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
institutions  of  higher  education  and 
programs  within  institutions  of  higher 
education  that  offer  liberal  arts  degrees 
at  the  baccalaureate  level  or  a 
documented  equivalency.) 

3.  .American  Physical  Therapv 
Association.  Commission  on 
Accreditation  in  Phvsica!  Therapy 
Education  (Current  scope  of  recognition: 
the  accreditation  and  preaccreditation 
("Candiddtt'  for  .\ccrf^ditation"  status)  of 
programs  for  the  preparation  of  physical 
therapists  and  physical  therapist 
assistants  Requested  scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation)  of  physical  therapist 
education  programs  leading  to  the  first 
professional  degret'  at  the  master's  or 
doctoral  level  and  physicdi  therapist 
assistant  education  programs  at  the 
associate  degree  level,  including  the  use 
of  distance  education.  1 

4  American  X'eterinary  Medical 
Association.  Council  on  Education 
(Current  scope  of  recognition:  the 
accreditation  and  preaccreditation 

(  'Reasonable  .Assurance ')  of  programs 
leading  to  professional  degrees  (D.V.M. 
or  DMA'  )  in  veterinarv  medicine.) 

5  .Association  for  Clinical  Pastoral 
Education.  Inc  .  Accreditation 
Commission  (Current  scope  of 
recognition:  the  accreditation  of  clinical 
pastoral  education  (CPE)  centers  and 
CPE  and  supervisorv  CPE  programs.) 

6.  Commission  on  Clollegiate  Nursing 
Education  (Current  scope  of  recognition: 
the  accreditation  of  nursing  education 
programs  at  the  baccalaureate  and 
graduate  degree  levels.) 

7  Distance  Education  and  Training 
Council.  .Accrediting  Commission 
(Current  scope  of  recognition:  the 
accreditation  of  private  and  non-private 
distance  education  institutions  offering 
non-degree  and  associate,  baccalaurf'ate. 
and  master's  degree  pr(jgrams  primarily 
through  the  distance  learning  method. 
Request<>d  scope  of  recognition:  the 
accreditation  of  pruate  and  non-private 
distance  education  institutions  offering 
non-degree  and  associate,  baccalaureate. 
master's,  ,md  first  professional  degree 
prcjgrams  primarilv  thmuiih  the  distance 
learning  method.) 

8.  National  League  for  Nursing 
Accrediting  Commission  iCurrent  scopf 
of  recognition:  the  accreditation  I'f 
programs  in  practu  al  nursing,  and 
diploma,  associate,  baccalaureate  and 


hii^her  degree  nurse  education 
programs.) 

Petition  for  an  Expansion  of  Scope 

1.  Accrediting  Council  for  Continuing 
Education  and  Training  (Current  scope 
of  recognition:  the  accreditation  of 
institutions  of  higher  education  that 
offer  non-collegiate  continuing 
education  programs.  Requested  scope  of 
recognition;  the  accreditation  of 
institutions  of  higher  education  that 
offer  non-collegiate  continuing 
education  programs  and  occupational 
associate  degrees  (Associate  in 
Occupational  Studies  (A.O.S)  and 
Associate  in  Applied  Science  (A.A.S.)) 

Who  Can  Make  Third-Part}'  Oral 
Presentations  at  This  Meeting? 

We  invite  you  to  make  a  third-party 
oral  presentation  before  the  National 
Advisory  Committee  concerning  the 
recognition  of  any  agency  published  in 
this  notice. 

How  Do  I  Request  To  Make  an  Oral 
Presentation? 

You  must  submit  a  written  request  to 
make  an  oral  presentation  concerning  an 
agency  listed  in  this  notice  to  the 
contact  person  so  that  the  request  is 
received  no  later  than  Xovernhf-r  16. 
2001.  Your  request  [no  more  than  6 
pages  maximum)  should  include: 

•  The  names,  addresses,  phone 
numbers,  and  fax  numbers  of  all  persons 
seeking  an  appearance. 

•  The  organization  they  represent, 
and 

•  A  brief  summary  of  the  principal 
points  to  be  made  during  the  oral 
presentation. 

If  vou  wish,  you  may  attach  documents 
illustrating  tbe  main  points  of  your  oral 
testimony.  Please  keep  in  mind, 
however,  that  anv  attachments  are 
included  in  the  6-page  limit. 

Please  do  not  send  materials  directly 
to  Committee  members.  Onlv  materials 
submitted  by  the  deadline  to  the  contact 
person  listed  in  this  notice  and  in 
accordance  with  these  instructions 
become  part  of  the  official  record  and 
are  considered  by  the  tiommittee  in  its 
deliberations.  Documents  received  after 
the  November  16.  2001  deadline  will 
not  be  distributed  to  the  .■\d\  isory 
Committee  for  their  consideration. 
Individuals  making  oral  presentations 
may  not  distribute  written  materials  at 
the  meeting. 

If  I  Cannot  Attend  the  Met'tinii.  Can  I 
Submit  Written  Comnients  Regarding  an 
Accrediting  Agency  in  Lieu  of  Making 
an  Oral  Presentation^ 

This  notice  requests  third-party  oral 
testimony,  not  written  comment.  A 


request  for  written  comments  on 
agencies  that  are  being  reviewed  during 
tbis  meeting  was  published  in  the 
Federal  Register  on  July  13,  2001.  The 
Advisory  Committee  will  receive  and 
consider  only  written  comments 
submitted  by  the  deadline  specified  in 
that  Federal  Register  notice. 

How  Do  I  Request  To  Present  Comments 
Regarding  General  Issues  Rather  Than 
Specific  Accrediting  Agencies? 

At  the  conclusion  of  the  meeting,  the 
Committee,  at  its  discretion,  may  invite 
attendees  to  address  the  Committee 
briefly  on  issues  pertaining  to  the 
functions  of  the  Committee,  which  are 
listed  earlier  in  this  notice  If  you  are 
interested  in  making  such  comments, 
you  should  inform  Ms.  LeBold  before  or 
during  the  meeting. 

How  Mav  I  Obtain  Access  to  the  Records 
of  the  Meeting^ 

We  will  record  the  meeting  and  make 
a  transcript  available  for  public 
inspection  at  the  l'  S.  Department  of 
Education.  1990  K  St..  NW.. 
Washington.  DC  20006  between  the 
hours  of  9  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
It  is  preferred  that  an  appointment  be 
made  in  advance  of  such  inspection. 

How  Slav  I  Obtain  Electronic  Access  to 
This  Document' 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  te.xt  or  .Adobe  Portable 
Document  Format  (PDF)  on  th(!  Internet 
at  the  following  site:  http://^^^^■^■\. ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  .-\dobe 
.Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)512-1530. 

.Note:  The  ()ffi<  i.il  VHrsjon  of  thi-  (io(  umcnt 
is  the  do(  iinifnt  publishu'il  m  thf  Federal 
Register  Fret'  Int-Tiu't  d<  t  t's--  !i>  the  offii  ial 
t.MJitHiii  of  tfif  Federal  Register  diici  tho  Code 
of  Fi'iliTdl  Regulations  is  a\diiabie  on  CPO 
.Arc:ess  at   tittp:    www  access. gpo.gov,  nam. 
index. htn)l 

Authority:  5  U.S.C.  .Appendix  2. 
Drft.Mi  C)(tober5.  2001. 
Maureen  McLaughlin, 

Drpiitv  Assistant  Sfcrftur\  lor  Policy. 
Planning  and  Innovation  Office  of 
Postspcnndary  Education . 
|KR  Doc  01-25665  Filed  lO-ll-l^)!,  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC01 -156-000  and  ER01- 
3154-000] 

Alliant  Energy  Corporate  Services, 
inc.,  MidAmerican  Energy  Company, 
Xcel  Energy  Services.  Inc.,  TRANSLink 
Transmission  Company,  LLC;  Notice 
of  Filing 

October  5,  2001. 

Take  nntire  that  on  September  28. 
2001.  Alliant  Energy  (Corporate  Services, 
et  al.  (.Applicants),  tendered  for  filini;  a 
Joint  .Application  for  .Authorization  to 
Transfer  and  Consolidate  Transmission 
Assets  To  and  In  an  hidependent 
Transmission  Compan\ .  a  pro  forma 
Lease  .Agreement,  a  pro  forma  Privatr 
Power  Partic;ipant  Operating  .Agreement 
a  pro  forma  I'ublir  and  Cooperatue 
Power  Participant  Operating  .Agreement. 
and  a  pro  lorma  ,A.-sc-l  (Mntrihiitinn 
Agreement  and  an  o[ien  ai  (  es- 
transmission  tariff  (TR.ANSLmk  Taritfl. 

.Applicants  submitted  an  application, 
pursuant  to  Section  20.')  of  the  Federal 
Power  Act  (FPA).  16  l".S.C.  824b.  tor 
authorization  to  transfer  control  and. 
potentially,  ownership,  of  certain 
transmission  facilities  to  TR.ANSLink 
for  the  purpose  of  pro\  Hlin>^  c.pen  access 
transmission  senice  on  an  unbundled 
basis  over  these  interconnected 
transmissitm  facilities.  To  the  extent 
necessary,  the  ,Appli(.ants  are  also 
seeking  authorization  under  Section  2(Ki 
to  consolidate  in  TR,A\SLink  the 
operatiiui  of  cert.iin  of  the  Pri\  .ite  Powt-r 
Participants  transmission  facilit!(>>-  with 
those  of  Public,  Power  Partit  ipant*-  and 
the  Cooperative  Power  Participant, 
including  the  planned  t  (msolidation  ol 
the  .Applicants'  s\stem>  into  a  single 
elec:trical  control  area 

Applicants  also  submitted  se\eral 
filingN  under  Section  205  of  the  FP.A    Id 
I'  S.C.  824d   The  first  of  these  is  ,i 
proposed  open  ace  ess  transmission 
tariff,  pursuant  to  which  TR.ANSLink 
will  pro\ide  transmi'^sion  sei\ice  oxer 
the  interi  onnected  transmission 
facilities  of  the  .Applii  ants  within  the 
Midwest  ISO  region.  The  })roposed 
TRANSLink  Tariff  includes  all  ancillar\ 
senice  schedules  int iuded  in  the  Oder 
No.  888  pro  forma  tariff  The  proposed 
TRANSLink  Tariff  includes  cost  of 
ser\'ice  formula  rates  for  the  re(('ver\  of 
TRANSLink's  costs  of  pro\  iding 
transmission  service,  including  its  costs 
of  owning,  operating  and  maintaining 
those  transmission  fac  ilities  that  are 
transferred  to  it  by  the  .Applicants  as 
well  as  the  management  fees  of  the 
TRANSLink  Corporate  Manager 


Applic  antv  have  also  •-iibriiitted  under 
Section  20,5  of  the  FPA  a  pru  fnrma 
Asset  Contribution  .Agri.'cment,  a  pro 
forma  Lease  Agreement,  and  a  pro  forma 
Private  Power  Participant  Agreement  for 
the  transfer  of  ownership  or  functional 
responsibility  to  TR.ANSLink  of 
transmission  facilities  bv  jurisdictional 
public  utilities.  The  pro  forma 
agreemen.ts  include  cost  of  ser\'ice 
formula  rates  for  the  calculation  of  the 
cumtribution  fee,  rental  fee.  or  operating 
fee  TRANSLink  will  pav  to  the 
respecti\('  Partic  ipant,  .Amounts  payable 
under  the  agnHMUPnt  will  be  reflected  in 
TR.A.NSLink  >  transmission  rates  under 
the  TRANSLink  Tariff. 

In  addition,  filings  were  made  under 
Section  205  of  the-  FPA  b\  TR^ANSLink. 
as  contracts  affecting  TR.ANSLink's 
jurisdic  tional  rates,  of  a  pro  forma 
Piiiilic  and  Cocjperalive  Power 
I'arlu  i))ant  Operating  Agreement,  The 
agreement  allows  transfer  to 
TR.ANSLink  of  hmctional  responsibility 
foi  the  tran.siiiission  facilities  of  Public 
Power  Participants  and  Cooperative 
Power  Participants  that  are  not 
jurisdif  tiondl  "public  utilities,"  The  pro 
forma  I'ubiii  and  Cooperative  Power 
Participant  Operating  Agreement  is 
similar  to  the  pro  forma  Private  Power 
Participant  Operating  Agreement,  but 
ccuitains  provisions  appropriate  to 
ri>c Dgnize  the  special  requirements  and 
limitations  applicable  to  non- 
lurisdu  tional  Participants,  It  includes 
formui.is  for  the  recoverv  of  the 
transmis.sion  revenue  requirements  of 
each  .such  P.irtit  ip ant   In  addition  to  the 
generic  form  il  thi^  [iro  forma 
tigreement  that  TK.XNSLink  intends  to 
make  available  to  .idditional  public  and 
cooperative  power  participants,  a 
second  version,  tailored  to  address  the 
unique  limitations  to  which  public 
power  entities  in  Nebraska  are  subject  as 
a  result  of  restrictions  in  financing 
arrangements  and  state  i  ,,\    was  also 
filed' 

.Ajiplicants  reljlll■^t  tii.it  the 
TR.ANSLink  Tariff  iiui  the  pro  forma 
Leas''  .Ayreemeiil.  [iro  torma  Private 
Power  Partic  ipant  0()erating  Agreement. 
pro  forma  Public  and  Cooperative  Power 
Participant  Operating  .Aun^ement,  and 
pro  forma  .Asset  ("oiitributu  n 
.Agreement  be  a(  c  eptecf  for  filing 
effec  ti\e  on  tht^  date  for  initial 
commerc  lal  o[)erations  of  TRANSLink. 
\\  hic  h  is  expet  ted  to  be  in  the  fourth 
quarter  of  2002,  The  TRANSLink 
Participants  respc^ctfully  request  the 
Commission  issue  an  order 
pro\isionallv  approx  inu  tin  TRANSLink 
rate  schedules  and  transactions  bv 
December  31,  2001,  so  the  transactions 
may  be  completed  and  TR.ANSLink  may 


begin  operations  on  the  earliest  possible 
date. 

The  Applicants  state  that  this  filing 
has  been  served  upon  all  customers 
taking  ser\'ice  under  an  existing  open 
access  transmission  tariff  of  one  of  its 
participants. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  th*^  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385,214),  All  such  motions  and  protests 
should  be  filed  on  or  before  October  29, 
2001 .  Protests  will  be  considered  bv  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  .sen-e  to  make  protestants  parties  to 
the  proceedings.  .Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://\s-w\\:ferc.gov  using  the  "RIMS" 
link,  select  "Docket  # "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\cntions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385,2001(a)(l)(iii)  and  the 
in.s{ructions  on  the  Ciommission's  web 
site  under  the  "e-Filing"  link. 

Linwood  \    \\  .i!sun.  |r.. 

Artiiifi  >»■'  :iu!i\ 

IKR  Hoc    01-25fi25  Filed  10-11-01.  H:4.i  ami 

9ii  .  iSC,  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EROi    iio:'  000 

American  Transmission  Company 
Notice  of  Settlement  Conference 

October  5.  2001, 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  comniencing  at  1:00 
pm  on  Monday.  October  15.  2001,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC.  20426.  for  the  purpose 
of  discussing  the  possible  settlement  of 
the  above-referenced  dockets. 

This  proceeding  involves  the 
resolution  of  network  facility  credit 
issues  regarding  an  unexecuted  Network 
Integration  Transmission  Service 
Agreement  (NITSA)  between  American 
Transmission  Company  LLC  (ATCLLC) 
and  Dairyland  Power  Cooperative 
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(DPCj  Rpsolutinn  of  thf^  proceeding; 
could  result  in  thf'  recalculation  of  load 
ratio  shares  in  the  VVPL  rate  tone 
effective  lanuarv  1.  ^001   Resolution  of 
the  proceeding  cnuld  also  involve  the 
pavment  of  transmission  facilitv  credits 
to  DPC,  which  would  affect  the  WPI. 
rate  zone  immediately  and  the  other 
ATCiLLC"  rate  zones  either  immediately 
or  after  the  conclusion  of  the  rate  phase- 
in  FERC  Staff  and  ATCLLC  invite 
interested  customers  to  attend. 

Anv  person  wishing  to  become  a  party 
m.ust  move  to  inter\ene  and  receive 
inter\enor  status  pursuant  to  the 
Commission's  reoulatiuns  (18  CFR 
385.214) 

For  additional  information,  contact 
[oseph  H   Lonu  at  ! 202) 208-2149. 

I.inwood  A.  Watson,  jr., 

Acting  Secretary. 

■f  R  Doc.  01-23628  Filed  10-11-01;  8:45  an: 

BILLING  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ESOO-28-002] 

Consumers  Energy  Company:  Notice 
of  Application 

0(  t.)ber  'i.  2001 

Take  notice  that  on  ()( rober'2.  2001, 
Consumers  Enerij\'  ('ompanv  submitted 
an  amendment  to  it>  ririginal 
application  in  thi>  pnK.eedmi;.  pursuant 
to  section  204  of  the  Federal  Powt'r  Act. 
The  amf^ndment  set-ks  authorization  to 
issue  up  to  an  additional  Si  billion  of 
lono-term  securities  (up  to  an  additiorwl 
SSOn  million  for  general  corporate 
purposes  and  up  to  an  additional  S.tOO 
million  of  first  mortgage  bonds  to  be 
issued  solely  as  security  for  other  long- 
term  issuances) 

.^nv  person  desiring  to  be  heard  or  to 
[protest  -ut  h  filing  should  file  a  motion 
to  inter\t'ne  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street,  NE  ,  VVa^shington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385,211  and 
385  214)  ,M1  such  motions  and  protests 
should  be  filed  on  or  before  ()c:tober  26, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  .\ny  person  w  ishing  to 
become  a  partv  must  file  a  motion  to 
intervene,  C>)pi"s  of  this  filing  are  on 
file  with  the  Oimmission  and  .ire 
available  for  public  mspectiim  Thi.s 
filing  may  also  be  viewed  on  th<' 


Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronical! \ 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://^'ww.ferc.fed.us/efi/ 
doorbelI.htm. 

I.inwood  A.  Watson,  jr.. 

Acting  Secivtan'. 

[FR  no.    01-25629  Filed  10-1 1-01;  8:45  am) 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY      >^ 

Federal  Energy  Regulatory 
Commission 

[Docket  No   ER98-4 159-002] 

Duquesne  Light  Company:  Notice  of 
Filing 

Octobers,  2001 

Take  notice  that  on  October  2,  2001, 
Duquesne  Light  Company  [Duquesne). 
tendered  for  filing  with  the  Federal 
Energy  Regulator\'  Commission 
(Commission)  an  updi^ted  market  power 
study  in  support  of  Duquesne's  market- 
based  rate  tariff.  Rate  Schedule  FERC 
No.  3  and  a  report  of  changes  in  status. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC.  20426. 
in  accordance  with  Rules  21 1  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  23. 
2001.  Protests  will  be  considered  bv  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  w  ill 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  tf) 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  bttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
selet:t  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  ffir 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  .See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  C;ommission's  web 
site  under  the  "e-filing  "  link. 

I.inwood  .\.  Walson,  |r. 

.■\cting  Secrctan,. 

IFRDoc.  01-25626  Filed  10-1 1-01;  8:45  am] 

BILLING  CODE  6717  <l'    P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1530-000] 

Entergy  Services,  Inc.;  Notice  of  Filing 

()i  tober  'i.  2()()1 

Take  notice  that  on  October  2,  2001. 
Entergv  Services.  Inc.  (ESI),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission). 
that  Arkansas  Electric  Cooperative 
Corporation  (AECC)  requests  that  its 
July  2.  2001  protest  be  held  in  abeyance 
until  November  30.  2001 . 

Anv  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  .Street.  N'E..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commissifin's  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1  and 
385.214).  ,M1  such  motions  and  protests 
should  be  filed  on  or  before  October  23, 
2001.  Protests  will  be  considered  by  the 
C^ommission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Anv  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
\\i\-i\-  fere  gov  using  the  "RIMS"  link, 
select  'Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\entions  may  be  filed  electronicalh' 
via  the  internet  in  lieu  of  paper  See.  18 
CFR  385.2001  {a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Linwood  .■\.  Watson.  |r.. 

.■\itini>  .'5fiTeti;n 

IFRDoc.  01-25627  Filed  10-11-01:  H:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-141-001] 

Progress  Energy,  Inc.;  Notice  of  Filing 

Oi  '(il).T  '),  2001 

Take  notice  that  on  October  3.  2001. 
Progress  Energy.  Inc..  on  behalf  of 
Carolina  Power  &  Light  Company. 
Progress  Genco  Ventures.  LLC.  Progress 
Energy  Ventures,  Inc.,  Richmond 
Countv  Power,  LLC,  Monroe  Power 
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Company.  Effingham  County  Power. 
LLC,  MPC  Generating.  LLC.  Newco.  and 
Rowan  County  Power.  LLC  (collectively. 
Applicants)  tendered  for  filing  an 
amendment  to  an  application  requesting 
all  necessary  authorizations  under 
Section  203  of  the  Federal  Power  Act. 
16  use.  §824b  (1996),  to  engage  in  a 
corporate  reorganization. 

Applicants  request  that  the 
Commission  approve  the  application  bv 
October  31.  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  15. 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RJMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson,  |r., 

Acting  .Se(  rt'tary-. 

IFRDor.  01-25624  Filed  10-11-01.  845  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-008] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

()( tuber  5.  2001. 

Take  notice  that  on  October  1.  2001. 
pursuant  to  18  CFR  154.7  and  154  203, 
and  as  provided  bv  Section  30 
(Negotiated  Rates)  to  the  General  Terms 
and  Conditions  of  Part  1  of  Questar 
Pipeline  Company's  (Questar)  FERC  Gas 
Tariff,  Questar  filed  a  tariff  filing  to 
implement  a  negotiated-rate  contract  as 
authorized  by  Commission  orders 
issued  October  27,  1999,  and  December 
14,  1999,  in  Docket  Nos.  RP99-513.  et 


al.  The  Commission  approved  Questar  s 
request  to  implement  a  negotiated-ratp 
option  for  Rate  Schedules  T-1 ,  NNT  T- 
2.  PKS.  FSS  and  LSS  shippers  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Clommissum's 
Policy  Statement  in  Docket  Nos   RM95- 
6-000  and  RM96-7-000  {Policy 
Statement)  issued  January  31.  1996 
Ninth  Re\  ised  Sheet  No.  7 
Second  Revised  Sheet  No.  7A 
First  Revised  \olume  Nil   1 

Questar  requested  waiver  nf  18  CFR 
154.207  so  that  Ninth  Revised  Sheet  Nn 
7  and  Second  Revised  Sheet  No  7A  to 
First  Revised  Volume  No  1  of  its  FERC; 
Gas  Tariff  mav  become  effective  October 
1.2001. 

A  copy  of  this  filing  has  been  served 
upon  Questar's  customers.  th>'  Public 
Service  Commission  of  Utah  and  the 
Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE  .  Washington.  D  f: 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rule^  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  tn 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  This 
filing  may  also  be  viewed  on  the  weh  at 
http://vi-w\^-  fere. guv  using  the  'RIMS" 
link,  select    Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  eie(  tronn  allv 
via  the  Internet  in  lieu  of  paper  Sec   IH 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  ("ornmission  s  web 
site  under  the  "e-Filing    link 

Linwood  A.  Watson.  Ir.. 

Acting  St'crftan, 

|FR  Do(    ()1-2.S6<2  Filed  10-11-01;  8:45  am 

BILLING  C00€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-651-001  and  ER01-2970- 
000] 

Southwestern  Electric  Power 
Company;  Notice  of  Filing 

C)(  tober  ."i    2001 

Take  notice  that  on  .September  13. 
2001.  Southwestern  Electric  Power 


(  (  mpany  (SWEPCO),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Restated 
and  Amentit'd  i'nwer  Supply  Agreement 
between  s\\  iPi  ()  and  Raybum  Country- 
i-i'M 'n    (  I"  ['»  r,i;ive.  Inc  (Ravbum 
(...uiiir-, 

sW  Ll'UU  has  served  copies  to  this 
notice  on  Raybum  Countj^'.  and  the 
Public  Utilities  Commission  of  Texas 
and  all  parties  to  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Ket;ulat   r\  Commission,  888 
First  Street  NL  .  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
nf  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385  214)  All  such  motions  and  protests 
should  be  filed  on  or  before  October  17. 
2001   Pn  itHsts  will  be  considered  by  the 
(     rr.nisMon  to  determine  the 
apf n  priate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedint;'-  Anv  person  wishing  to 
become  a  par's  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  fur  public  inspection.  This 
!;i;nt;  mas  Hi-^"  be  viewed  on  the 
f  iiniiiu^MM;)  V  \Neb  site  at /ittp.7/ 
uHu  /rn  L'v  using  the  "RIMS"  link. 
'.el.-i  !     !).M  kef#"  .i;,,i  follow  the 
iiiMriii  !i    I.-      al  _(.:    208-2222  for 
assistam  e    (    iniiiirnts.  protests  and 
mterventirii^  ni,i\  be  filed  electronically 
\  la  the  interne*  m  lieu  of  paper.  See.  18 
(  FK  iH",  JIM);  „  :  l)(iii)and  the 
mstrui  t!   [IS   til  the  Commission's  web 
site  under  the  "e-filing"  link. 

I  in»(m{i  A    Watson    b 

.■Erring  bfcix-tan, 

|FR  Doi    01-25634  Filed  10-11-01;  8;45  am) 

BILLING  COO€    f"    C-    F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP97-255-034] 

TransColorado  Gas  Transmission 
Company;  Notice  ot  Tarift  Filing 

OciuDer  'j.  JUUl 

Take  notice  that  on  October  1,  2001, 
pursuant  to  18  CFR  154  7  and  154.203, 
and  in  compliance  with  the 
Commission's  letter  order  issued  March 
20.  1997.  in  Docket  No  RP97-255-O00. 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  and  acceptance  Thirty-Fourth 
Revised  Sheet  No.  21  and  Seventh 
Revised  Sheet  No.  22A  to  Original 
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Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  October  1,  2001 

Thirty-Fourth  Revised  Sheet  No  21 
Seventh  Revised  Sheet  No.  22A 

The  tendered  tariff  sheets  propose  to 
revise  TransColorado's  Tariff  to  reflect 
two  amended  and  one  deleted 
negotiated-rate  contracts.  TransColorado 
requested  waiver  of  18  CFR  154,207  so 
that  the  tendered  tariff  sheets  may 
become  effective  October  1,  2001. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission  s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http ■/ /www  fere  gov  using  the  "RIMS" 
link,  select  'Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  (r.,  , 

Acting  Secretary- 

[FR  Doc.  01-25631  Filed  10-11-Cl   8  45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMEFTT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  CP88-391-026  and  RP93-162- 
011 J 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Cash-Out 
Report 

October  5,  2001 

Take  notice  that  on  September  28. 
2001  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  its  annual 
cash-out  report  for  the  period  August  1 . 
2000  through  July  31,  2001.  The  report 
was  filed  to  comply  with  the  cash-out 


provisions  in  Section  15  of  the  General 
Terms  and  Conditions  of  Transco's 
FERC  Gas  Tariff 

Transco  states  that  the  report  shows 
that  for  the  annual  cash-out  period 
ending  July  31,  2000,  Transco  received 
revenues  in  excess  of  costs  incurred. 
Therefore,  in  accordance  with  Section 
If)  of  the  General  Terms  and  Conditions 
Transco  has  refunded  excess  revenues 
in  the  amount  of  $2,319,365  to  firm  and 
interruptible  transportation  customers 
on  a  pro  rata  basis  in  accordance  with 
the  transportation  quantities  delivered 
during  the  annual  period  ending  July 
31.2001 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE  .  Washington,  DC 
2U426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  12.  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  Copies  of  this  filing  are 
on  file  with  the  ("ommission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://wyi-w.ferc  gov  using  the  "RIMS" 
link.  sele<:t  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  Comments,  protests  and 
interventions  nia\'  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  (Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  )r.. 

Acting  Secrptan 

IFR  Doc.  01-25622  Filed  10-1 1-(H   8  45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP01 -388-000] 

Transcontinental  Gas  Pipe  Line 
Company;  Notice  of  Route  and  Site 
Review 

Otloberi    2001 

On  October  22  and  continuing 
through  October  26.  2001 ,  the  staff  of 
the  Office  of  Energy  Projects  (OEP)  will 
conduct  a  route  and  site  review  of  the 
proposed  Momentum  Expansion 
Project  The  Momentum  Expansion 
Project  facilities  are  proposed  for 
construction  by  Transcontinental  Gas 
Pipe  Line  Company  (Transco). 
Representatives  of  Transco  will 


accompany  the  OEP  staff.  The  following 
list  specifies  the  time  and  location  to 
meet  staff  at  each  project  facility. 
Monday,  October  22.  2001 : 

Compressor  Station  160:  9:00  am, 
4300  NC  Highway  65,  southwest  of 
Reidsville,  North  Carolina. 
Tuesday,  October  23,  2001: 
Bowman  Loop:  9:00  am.  at 
Compressor  Station  130,  117  Wiims 
Lake  Road,  Comer,  Geogia. 
Wednesday.  October  24,  2001: 
Kellyton  Loop  and  Compressor 
Station  105:  9:00  am,  232  Highway 
22  East,  Rockford,  Alabama. 
Thursday.  October  25,  2001: 
Jones  Loop  and  Compressor  Stations 
90  &  100:  9:00  am,  at  Compressor 
Station  100,  642  Countr\'  Road  62. 
Billingsly,  Alabama. 
3:00  pm.  at  Compressor  Station  90. 
18491  Alabama  Highway  69, 
southwest  of  Myrtlewood,  Alabama. 
Friday.  October  26,  2001: 
Hale  and  Magnolia  Loops:  8:00  am, 
parking  lot  First  United  Methodist 
Church,  203  Franklin  Street, 
Quitman,  Mississippi. 
3:00  pm.  at  MTS  Grocery,  southeast 
comer  of  Highway  48  and  1-55  in 
Magnolia.  Mississippi. 
Anyone  interested  in  attending  the 
route  and  site  review  or  obtaining 
further  information  may  contact  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088.  Attendees  must 
provide  their  own  transportation. 

Linwood  A.  Watson.  |r.. 

Acting  Secretary 

!FR  Doc.  01-25623  Filed  10-11-01;  8  45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01 -245-000  and  RP01-253- 
000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Informal 
Settlement  Conference 

October  5.  2001 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  12:00 
Noon  on  Thursday,  October  18,  2001  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC,  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
bv  18  CFR  385.102(b),  is  invited  to 
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attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

FOR  FURTHER  INFORMATION,  CONTACT: 
William  J.  Collins  at  (202)  208-0248  or 
Irene  Szopo  at  (202)  208-1602. 

Linwood  A.  Watson,  Jr.. 

Acting  SVrre/an- 

[FR  Do(  .  01-2,5633  Filed  10-n-(Jl.  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2688-001.  et  ai.] 

Gllroy  Energy  Center,  L.LC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  5.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gilroy  Energy  Center.  LLC 

IDotke!  No   ER01-268S-0011 

Take  notice  that  on  October  2.  2001. 
Gilroy  Energy  Center.  LLC  (the 
Applicant),  submitted  for  filing  with  the 
Federal  Energy  Regulator}'  Commission 
(Commission)  a  first  Substitute  Sheet 
Nos.  2  and  3  to  its  FERC  Electric  Tariff 
No.  1.  in  compliance  with  the 
Commission  Staff  Letter  issued  in  this 
Docket  on  September  21.  2001, 

Comment  date:  October  23.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Company 

IDoiketNo  F:Roi-3oq;i-oou| 

Take  notice  that  on  October  2.  2001, 
San  Diego  Gas  &  Electric  Companv 
(SDG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission),  its  Service 
Agreements  numbers  9  and  10  to  its 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  6,  two  interconnection 
agreements.  Both  agreements  relate  to 
the  interconnection  of  a  new  generation 
plant  to  be  owned  by  CalPeak  Power 
-Enterprise,  LLC  (CalPeak  Enterprise) 
The  plant,  with  a  capacity  of  49  M\V,  is 
being  constructed  on  an  expedited  basis 
to  meet  potential  shortfalls  in  the 
Western  states'  electric  supplies.  It  will 
be  located  near  the  City  of  Escondido  in 
San  Diego  County.  California,  and  is 
e.xpected  to  begin  service  on  or  about 
September  24,  2001 

Service  Agreement  No  9  is  an 
Expedited  Interconnection  Facilities 
Agreement  dated  September  21,  2001 


between  SDG&E  and  CalPeak  Kntprprise, 
under  which  SDG&E  will  f  imstrta  t. 
operate  and  maintain  the  proposed 
interconnection  facilities.  Service 
.  Agreement  No.  10.  the  Interconnection 
Agreement  between  SDG&E  and  CalPeak 
Enterprise  dated  September  21,  2001. 
establishes  interconnection  and 
operating  responsibilities  and  associated 
communications  procedures  between 
the  parties 

SDG&E  requests  an  effective  date  of 
September  21,  2001  for  both  agreements 
SDG&E  states  that  copies  of  the 
amended  filing  have  been  !>ervp(i  nn 
CalPeak  Enterprise  and  on  the  t.aliiornia 
Public  Utilities  Commission, 

Comment  date  October  2,1  2001  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southern  Energy  Retail  Trading  and 
Marketing.  Inc. 

IDoikeiNo  ER02-1-0001 

Take  notice  that  on  October  1 .  2001 . 
Southern  Energy  Retail  Trading  and 
Marketing.  Inc  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of 
Cancellation  pursuant  to  18  CFR  .35  in 
(2001),  in  order  to  reflect  the 
cancellation  of  its  Market  Rate  Tariff, 
designated  as  Rate  Schedule  FERC  No 
1,  originally  accepted  for  filing  in 
Docket  No.  ER98-1 149-000 

Comment  dofe:  October  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  New  England  Power  Pool 

Doikel  No.  ER02-2-O0()l 

Take  notice  that  on  October  1    2001 . 
the  New  England  Power  Pool  iNEPCXJLj 
Participants  Committee  filed  with  the 
Federal  Energy  Regulatory-  Commission 
(Commission)  for  acceptance  materials 
(1)  to  permit  NTPOOL  to  expand  its 
membership  to  include  AES 
Londonderry.  L.L.C.  (AESL).  Long 
Island  Lighting  Company  d/h  a  LIP,-\ 
(LIPA).  and  New  Hampshire  Office  of 
Consumer  Advocate  (NHOCA):  and  CJ) 
to  terminate  the  membership  of 
Merchant  Energv  Group  of  .•kmeru  a.^^. 
Inc.  (MEGA), 

The  Participants  Committee  requests 
an  effective  date  of  October  1.  2001  for 
commencement  of  participation  in 
.NEPOOLbv  LIPA,  December  1.  2001  lor 
commencement  of  partic;ipdtion  in 
NEPOOL  by  AESL  and  NHOCA,  and 
August  21.  2001  for  the  termination  of 
MEGA 

The  Participants  {Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  go\ernors  .uid 
regulatorv  commissions  and  the 
Participants  in  NEPOOL 


Comment  date:  October  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  nf  this  notirp 

5.  MidAmerican  Energy  Lunipan\ 
jDoclcet  No.  ER02-3-OOO1 

Take  notice  that  on  October  1,  2001 , 

Mid.\n:nriran  Energy  Companv 
(Miii.\ni>  ri(  111),  filed  with  the  Federal 
F.ii'  [l\  K'  l  ,   i'    r\  Commission 
(C.i  I'.ii'.ii^s.   ii    .i  .Master  Energy  Sales 
Agreement  (Agreement)  dated 
September  1.  2001,  entered  into  with 
Peoples  Energy  Services  Corporation 
(Peoples),  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
F: lee  trie  Tariff  (Tariff).  Original  Volume 
NO  5  The  Agreement  constitutes  a  1st 
revised  Service  Agreement  No.  57, 
under  the  Tariff,  between  MidAmerican 
and  Peoples 

.MidAmencin  requests  a  September  1, 
2001  effective  date  for  the  Master 
Entnjv  Sfilec  .Agreement  and  seeks  a 
u  ii\'  r    f  thn  Commission's  notice 
II'!]  I f  ni>  n!   MidAmerican  has  served  a 
(  nji\     f  tilt'  (  ompliance  filing  on 
Peoples  Energy  Services  Corporation, 
the  Iowa  Utilities  Board,  the  Illinois 
(  ommerce  Commission  and  the  South 
Dakr.ta  Public  Utilities  Commission 

Comment  date:  October  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Eler trir  Compan\ 

i!)'.i  kt't  No.  LKLi.:-i-DUOi 

Take  notice  that  on  October  1.  2001. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory'  Commission 
(Commission)  a  Notice  of  Cancellation 
of  the  PG&E  First  Revised  Rate  Schedule 
FERC  No,  215  (Must-Run  Service 
.\greement  between  Pacific  Gas  and 
Electric  Company  and  the  California 
Independent  System  Operator 
Corporation  for  the  FMC  Synchronous 
Condenser/Emergency  Gas  Turbine). 

Copies  of  this  filing  have  been  served 
upon  the  (California  System  Operator 
Corporation  (ISO)  and  the  California 
Public  Utilities  Commission. 

Comment  date:  October  22,  2001,  in 
i(  cordance  with  Standard  Paragraph  E 
dt  the  end  of  thi";  noticf 

7.  Southern  Company  StrvKPs,  Inc. 
[Docket  No.  ER02-I5-OOO1 

Take  notice  that  on  October  1.  2001, 
Sniithern  Company  Services,  Inc.  (SCS), 
.tcting  oil  behalf  of  Alabama  Power 
Company  (APC).  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
S.i\  annah  Electric  and  Power  Company 
(I  oUectively  referred  to  as  Southern 
Companies),  filed  with  the  Federal 
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Energ>'  Regulator,'  Commission 
(Commission),  a  Service  Agreement  fcjr 
Conditional  and  Experimental  Firm 
Point-to-Point  Transmission  Ser%-ic*' 
Between  SCS.  as  agent  for  Southern 
Companies,  and  Coral  Power.  L.L.C. 
Regarding  OASIS  request  1717624. 
under  the  Open  Access  Transmis.^^idii 
Tariff  of  Southern  Companies  (FERf  ^ 
Electric  Tariff.  Fourth  Revised  Volume 
No  5j,  Under  this  agreement.  Coral  will 
be  provided  monthly  transmission 
service  on  a  firm  basis  except  for  when 
providing  such  service  could  cause  or 
potentially  cause  a  stability-related 
problem  that  has  been  identified  in  the 
Southwest  Quadrant  of  Southern 
Companies'  transmission  system. 

Comment  date:  October  22.  2001  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Avista  Corporation  | 

(Docket  No.  ER02-6-OOOI 

Take  notice  that  on  October  1 .  2001 . 
Avista  Corporation  (Avista)  tendered  ffir 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  executed  Service  .Agreement  for  Firm 
Point-To-Point  Transmission  Service 
under  Avista's  Open  .Access 
Transmission  Tariff — FERC  Electric 
Tariff.  Volume  No  8  with  Consolidated 
Irrigation  District  No   19  The  Service 
Agreement  replaces  an  existing 
agreement  that  terminates  on  October  1 . 
2001. 

Avista  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
allow  the  Service  Agreement  to  become 
effective  on  October  1.  2001 

Comment  date  October  22,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Great  Bay  Power  Corporation 

IDotket  No  ER02-''-(JOOi 

Take  notice  that  on  October  1,  2001. 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  with  the  Federal 
Energ\'  Regulatory  Commission 
(Commission)  a  ser\ice  agreement 
between  Constellation  Power  Source, 
Inc  and  Great  Bay  for  service  unuer 
Great  Bay's  revised  Market-Based  Rate 
Power  Sales  Tariff  Volume  No   2 
(Tariff).  This  Tariff  was  accepted  lor 
filing  bv  the  Commission  on  Mav  31, 
2000,  in  Docket  No  EROO-221 1-000 
The  service  agreement  is  proposed  to  be 
effective  September  25.  2001, 

Comment  date  October  22,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.         ■ 

10.  Xcel  Energy  Services  Inc. 

|[)o(  IkPt  \i.   KKOJ-H-OOOi 

Take  notice  that  on  October  1 .  200 1 . 
Xcel  Energy  Services.  Inc  fXElS),  nn 


behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Second  Amendment  to  the  Power 
Purchase  Agreement  dated  May  14, 
1998  between  Public  Service  and  Holy 
Cross  Energy  XES  requests  that  this 
agreement  become  effective  on  October 

I.  2001. 

Comment  date:  October  22,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

II.  Southern  Company  Services,  Inc, 

[Docket  No.  ER02-9-O00J 

Take  notice  that  cm  October  1.  2001. 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
C'ompanv,  Georgia  Power  (Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  one 
agreement  for  network  integration 
transmission  service  between  Southern 
((ompanies  and  Generation  Energy 
Marketing,  a  Department  of  SCS,  as 
agent  for  Mississippi  Power  Company, 
under  the  Open  Access  Transmission 
Tariff  of  Southern  Oimpanies  (FERC 
ElectriL  Tariff.  Fourth  Revised  Volume 
No.  5).  Under  this  agreement,  power 
will  be  delivered  to  the  South 
Mississippi  Electric  Power  Association's 
Coast  EPA  Lizana  Delivery  Point.  This 
agreement  is  being  filed  in  conjunction 
with  a  power  sale  by  SCS,  as  agent  for 
Mississippi  Power  Company,  to  the 
South  Mississippi  Electric  Power 
Association  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff, 
as  was  approved  in  FERC  Docket  No. 
EROl-1 284-000. 

Comment  date:  October  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Energy  Oakland.  LLC  and 
Duke  Energy  South  Bay.  LLC 

(Docket  No.  ER02-10-00()1 

Take  notice  that  on  October  1,  2001, 
Duke  Energy  Oakland.  LLC.  (DEO)  and 
Duke  Energy  Sf)uth  Bay.  LLC.  (DESB) 
made  an  informatiimal  filing  with  the 
Federal  Energy  Regulatory  Commission 
(('ominission)  detailing  and  supporting 
their  .Annual  Fixed  Revenue 
Requirements  and  their  Variable  O&M 
Rates  as  required  by  Schedule  F  of  the 
reliability  Must  Run  Agreement  with  the 
California  Independent  System  Operator 
(CAISO).  Copies  of  the  filing  have  been 
served  upon  the  CAISO  both  in  hard 
copy  and  elec  trnnit  format. 

DEO  and  DESB  njquest  an  effective 
date  of  lanuary  2,  2002. 


Comment  date;  October  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13,  Pacific  Gas  and  Electric  Company 

(Docket  No,  ER02-11-0001 

Take  notice  that  on  October  1.  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  made  an  informational  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  for 
proposed  revisions,  to  become  effective 
January  1,  2002,  to  its  Reliability  Must- 
Run  Service  Agreements  (RMR 
Agreements)  with  the  California 
Independent  System  Operator 
Corporation  (ISO)  for  Helms  Power 
Plant  (Helms),  PG&E  First  Revised  Rate 
Schedule  FERC  No.  207,  Humboldt  Bay 
Power  Plant  (Humboldt  Bay),  PG&E 
First  Revised  Rate  Schedule  FERC  No 
208,  Hunters  Point  Power  Plant 
(Hunters  Point),  PG&E  First  Revised 
Rate  Schedule  FERC  No.  209.  and  San 
loaquin  Power  Plant  (San  Joaquin), 
PG&E  First  Revised  Rate  Schedule  FERC 
No.  211.  This  filing  proposes  revisions 
to  portions  of  the  listed  Rate  Schedules 
to  adjust  the  applicable  rates  as  required 
under  the  currently-effective  RMR 
Agreement. 

Copies  of  PG&E's  filing  have  been 
served  upon  the  ISO,  the  California 
Electricity  Oversight  Board,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  October  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

(Docket  No,  ER02-1 2-000] 

Take  notice  that  on  October  1.  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conunission)  a 
Service  Agreement  for  Long-Term  Firm 
In  Service  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  18  CFR  35.12 
of  the  Commission's  regulations. 
Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Long- 
Term  Firm  In  Service  to  Morgan  Stanley 
Capital  Group,  Inc.,  in  accordance  with 
the  provisions  of  the  NEPOOL  Open 
Access  Transmission  Tariff,  as  amended 
and  supplemented,  and  the 
Commission's  order  issued  July  16.  2001 
in  Sew  England  Power  Pool.  96  FERC 
1161,087  (2001).  An  effective  date  of 
September  1,  2001  for  commencement 
of  transmission  service  has  been 
requested. 

Copies  of  this  filing  were  sent  to  the 
NEPOOL  Participants,  the  New  England 
state  governors  and  regulator^' 
commissions,  and  all  parties  to  the 
transaction. 
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Comment  date:  October  22.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Southwest  Power  Pool.  Inr. 

lUocket  No,  I-:K02-1:M)(H)1 

Take  notice  that  on  October  1.  2001, 
Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 
Energy  Regulator\-  Commission 
(Commission)  a  service  agreement  lor 
Firm  Point-to-Point  Transmission 
Service  with  (JG+E  Energy  Resources. 
Inc.  (Transmission  Customer).  A  copy  oi 
this  filing  was  served  on  the 
Transmission  Customer. 

SPP  requests  an  effective  date  of 
September  1.  2001  for  this  service 
agreement 

Comment  dcitf^:  October  22.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  West  Texas  Utilities  Company 

|D(>(  kct  \n   KRll2-14-<l(M)i 

Take  notice  that  on  October  1.  2001. 
West  Texas  Utilities  Company  (WTU) 
file(i  with  the  Federal  Energ\  Regulator\ 
(-ommission  iCiommission]  a  Restated 
and  Amended  Power  Supplv  Agreement 
(Restated  PSA)  between  Wtl'  and  the 
r;it\  of  Weathtirford.  Texas 
(Weatherford)  inr  the  period  Iul\'  17, 
2001  through  December  31.  2001  and  a 
restated  service  agreement  (Restated 
Service  Agreement)  between  WTl'  and 
\Veath(!rford  under  WTl's  Market- 
Based  Rate  Tariff  for  the  period  on  and 
after  lanuary  1.  2002  The  (mly 
substantive  change  to  the  two 
documents  is  the  addition  of  a  new 
point  of  receipt  to  Exhibit  A  of  each 
agreement 

WTr  seeks  an  effective  date  of  July 

17.  2001  for  the  Restated  PSA  and  an 
effective  date  of  Ianuar>  1.  2002  for  the 
Restated  Service  Agreement  and. 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements  to 
the  extent  necessary  (^.opies  of  the  filing 
have  been  served  on  Weatherford  and 
on  the  Public  Utility  Commission  of 
Texas. 

(Comment  dote:  Oc\iAwt  22,  2001.  in 
accordanc;e  with  Standard  Paragra[)h  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  des'ring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
2042b.  in  accordance  with  Rules  211 
and  214  of  the  Commissicm's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
c:omment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parlies  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  w  ith  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:'/ 
wM'w.fi'rc  ,gov  using  the  "RIMS"  link, 
select    Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  ma\  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  ( jimmission's  Web 
site  under  the  "e-Filing  '  link. 

I.inwood  A.  Watson.  |r.. 

Acting  Secretary. 

|FK  0(11    01-2^1604  Filed  10-11-01:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -261 3-001.  et  al  ] 

PECO  Energy  Company,  et  al.:  Electric 
Rate  and  Corporate  Regulation  Filings 

Oi  Im[»t  4    20IM 

Take  notice  that  the  following  filings 
have  been  made  with  the  Cnmmission: 

1.  PECO  Energy  Company 
(Docket  No.  EROl-261 3-001) 

Take  notice  that  on  October  2,  2001 , 
PECO  Energy  Company  (PECO) 
resubmitted  a  Construction  Agreement 
with  the  Federal  Energ\  Regulatorv 
(Commission  (Coninii?>si(jni,  betu'een 
PECX)  and  Old  Dominion  Electric 
Cooperative  (Old  Dominion)  in  the 
format  recjuired  by  the  Commission's 
Order  No  hl4  Tbe  Construi  tion 
Agreement  has  been  designated  a^ 
Service  Agreement  No,  f)12  und<>r  i'lN! 
InterconniHtion  LLCs  (PIMl  open 
access  transmission  tariff  The  filini;  was 
made  in  compliance  with  the 
Commission's  Letter  Order  dated 
September  13,  2001  in  Do(  ket  No, 
ER01-2t)l  3-000.  which  ac  ( c'l)!.-!!  the 
Construction  Agreement  ior  fdmg  on  liie 
requested  effective  date,  conditioned 
ufion  this  c  iimplianc:e  filing  Exc;ept  for 
the  new  designation  <ind  pagination.  lh<- 
Cionstructicjn  Agreement  is  ni.t  (:haiii;r(l 

A  copy  of  the  c:omplianc:e  filine  h.iv 
been  sened  on  ODEC;  and  P|M 

Cnmmt'nt  dnte  {)r\i)\wx  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Old  Dominion  Electric  ( oopeiatne 

jDockel  No.  ER01-2982-001| 

Take  notice  that  on  October  1 ,  2001 , 
Old  Dominion  EIcc  trie  Cooperative 
(Applicant)  tendered  for  filing  with  the 
Federal  Energy  Regulatoni'  Commission 
(Commission)  a  substitute  Service 
-Agreement  Between  Old  Dominion 
Electric  Cooperative  and  Northern 
Virginia  Electric  Cooperative  for  Market 
Rate  Electric  Power  and  Rate  Schedule 
NOVECl-OD  with  proper  designations, 
as  well  as  redesignated  Rate  Schedule 
NOVECl-OD  Load  Control  Addendum 
and  Rate  Schedule  NOVEC2-C3D. 
Pursuant  to  instructions  from 
Commission  staff,  this  filing  provides  a 
substitute,  correctly  designated  version 
of  the  Service  Agreement  and  Rate 
Schedule  NOVECl-OD  originally 
accepted  for  filing  in  Docket  No.  EROO- 
1512-000.  and  correctlv  designated 
versions  of  Rate  Schedule  NOVECl-OD 
Load  Control  Addendum  and  Rate 
Schedule  NOVEC2-OD.  The  terms  of 
the  rate  schedule  are  not  otherwise 
modified  by  this  filing. 

Commerit  date:  October  22.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  thn  end  of  this  noti<  •■ 

3.  Somerset  V\'indpov\er  LLC 

|Do<:ket  No.  ER01-213»-002! 

Take  notice  that  on  October  2.  2001 , 
Somerset  Windpower  LLC  (Somerset) 
tendi  I.  ii  .-.n  amendment  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Revision  to  Somerset's 
application  for  order  authorizing 
market-based  rates  to  its  compliance 
filing  of  August  2,  2001  as  n>quested  b\ 
commission  staff. 

Comment  date:  October  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Carr  Street  Generatint:  Slaliim    I   P, 

jlJot.kcl  Nil   KK'tn— «w>  )-<«i  i 

Take  notice  that  on  October  1 .  2001 . 
Carr  Street  Generating  Station,  L.P 
submitted  for  filing  with  the  Federal 
Energy  Regulator^'  Commission 
(Commission),  an  updated  market 
analysis  as  required  by  the 
Commission's  condition  granting  it 

:  ithr  ri/'afion  to  sell  wholesale  power 

.:;  1  maiMt  based  rates. 

Comment  date:  October  22.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5   riili(-orp  I  nited  Inc 

lUockel  Ncj.  b.SOH.t-(MKI| 

Take  notice  that  on  September  27. 
2001,  UtiliCorp  United  Inc.  (UtiliCorp) 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  corporate 
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guarantees  in  an  amount  not  to  e.xceed 
SI  billion  an  any  one  time  in  support  of 
long-term  debt  and  related  obligations  to 
be  issued  bv  one  or  more  UtiliCorp 
subsidiaries  in  connection  with 
investments  in,  acquisitions  of  assets  of. 
or  continuing  ownership  of  gas  and/ or 
electric  utility  assets  outside  of  the 
United  States 

UtiliCorp  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18CFR  34.2. 

Cnmrnf-nt  date:  October  24,  2001.  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph  I 

E.  Anv  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  \"E..  Washington.  Dt! 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  RuK-;  "f 
Practice  and  Procedure  (18  CFR  J8.5  Jl  1 
and  385  214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  This  filing  mav  also  be 
viewed  on  the  Web  at  http.f 
www.ferc^ov  us\n^  the  "RIMS  "  link. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  .385  2001(a)(l)(iiii  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing  "  link. 

Linwood  .\.  Watson.  |r.,  I 

.■\cf;:iy  sr^  rt't'ir. 
FR  Due    ()!-jit,ii  Filed  10-11-«1;  8:45  ami 

BILLING  COD€  67ir-01-P 


DEPARTMEhfT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Project  No.  6132-006] 


I 


Facilitators  Improving  Fish  Habitat; 
Notice  of  Availability  of  Environmental 
Assessment  i 

October  .i.  21101 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission's  (Commission's) 
regulations,  the  Office  of  Energy  Projects 
has  reviewed  the  application  dated  )uly 
11,  2001.  requesting  the  Commission's 
approval  to  surrender  the  Exemption 
and  removal  of  a  dam  at  the  lohn  C. 
Jones  Project,  located  on  the  Marsh 
Stream,  a  tributarv  of  the  Penobscot 
Ri\er.  near  the  towns  of  Winterport  and 
Frankfort,  in  Waldo  County.  Maine,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed  and 
alternative  actions. 

Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room. 
Room  2A.  888  First  Street,  NE, 
Washington,  DC  20426.  or  by  calling 
(202)  208-1 37  U  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
document  may  also  be  viewed  on  the 
web  at  httpJ fwwvi' .fere  gov  using  the 
•RIMS  "  link,  select  "Docket*  "  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

.\nv  comments  on  the  EA  should  be 
filed  within  30  days  from  the  date  of 
this  notice  and  should  be  addressed  to: 
David  P.  Boergers.  Secretary,  Federal 
EiU'rg\'  Regulatorv  Commission.  888 
First  Street,  NE.,  Washington.  DC. 
20426.  Please  affix  "'John  C.  Jones 
Project  No.  6132-006"  to  the  first  page 
of  vour  comments.  All  timeh  filed 
comments  will  be  considered  in  the 
Commission  order  addressing  the 
proposed  surrender  of  exemption  and 
dam  removal.  Cltjmments.  protests  and 
inter\entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instruc  tions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

For  further  information,  please 
contact  Jack  Hannula  at  (202)  219-0116. 

I.inwood  \   Watson.  Jr., 

Acting  Secretary. 

[FR  Dor.  m-2nfi.in  Fili;d  10-11-01;  8:45  am] 

BILUNG  CODE  67i7  -Q-i    P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FR1 -7082-2] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AGENCY:  [uu  ironini-ntdl  Protection 

.•\gencv- 

ACTION:  Notice  of  proposed  settlement 

agreement;  request  for  pubic  comment. 

SUMIMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  as  amended 
("Act"),  42  U.S.C.  7413(g)  notice  is 
hereby  given  of  a  proposed  Settlement 
Agreement,  to  address  a  lawsuit  (the 


"lawsuit")  filed  by  four  environmental 
groups,  consisting  of  Louisiana 
Environmental  Action  Network,  North 
Baton  Rouge  Environmental 
Association,  Save  Our  Lakes  and  Ducks, 
and  Southern  University  Environmental 
Law  Society,  represented  by  Tulane 
En\ironmental  Law  Clinic  (collectively, 
"LEAN").  LEAN  petitioned  for  judicial 
review  of  a  final  rule  ("the  Rule") 
promulgated  by  the  United  States 
Environmental  Protection  Agencv 
("EPA")  on  luly  2.  1999,  published  at  64 
FR  35930.  approving  the  revised  Post- 
1996  Rate-of-Progress  ( "ROP"). 
Attainment  Demonstration,  and 
Contingency  Measures  State 
Implementation  Plans  for  the  Baton 
Rouge  ozone  nonattainment  area. 
Louisiana  Environmental  Action 
Xfitwork.  et  al..  v.  United  States 
Environmental  Protection  Agencv.  No. 
99-60570  (5th  Cir.).  These  .State  ' 
Implementation  Plan  ("SIP")  revisions 
were  sub'mitted  by  the  State  of 
Louisiana,  through  its  Department  of 
Environmental  Quality  (  "LDEQ"). 
pursuant  to  the  Act. 

DATES:  Written  comments  on  the 
proposed  Settlement  Agreement  must  be 
received  by  November  13,  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Jonathan  Weisberg.  Office  of 
Regional  Counsel  (6  RC-M),  Region  6, 
U.S.  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Dallas,  Texas  75202. 
Copies  of  the  proposed  Settlement 
Agreement  are  available  from  Jonathan 
Weisberg.  (214)  665-2180. 

SUPPLEMENTARY  INFORMATION:  In 

September  1996,  the  State  of  Louisiana, 
through  LDEQ.  proposed  a  revised  State 
Implementation  Plan  (the  "revised  SIP") 
for  the  attainment  of  the  National 
Ambient  Air  Quality  Standard 
("NAAQS")  for  ozone  for  the  Baton 
Rouge  ozone  nonattainment  area.  On 
Julv  2.  1999.  EPA  approved  the  revised 
SIP.  LEAN  objected  to  EPA's  approval  of 
the  revised  SIP.  alleging  that  the  revised 
SIP  must  provide  for  more  reductions  in 
VOC  emissions,  that  the  contingency 
plan  in  the  revised  SIP  was  inadequate, 
and  that  Louisiana  did  not  demonstrate 
attainment  of  the  NAAQS  for  ozone  by 
November  15,  1999. 

Under  the  revised  SIP,  Louisiana 
elected  to  develop  a  contingency 
measure  plan  using  Emission  Reduction 
Credits  ( 'ERCs")  held  in  escrow  in  the 
Louisiana  Emission  Reduction  Credit 
Bank  (the  "Louisiana  ERC  Bank"), 
established  pursuant  to  Louisiana's 
banking  rule,  set  forth  in  Title  33  of  the 
Louisiana  Administrative  Code.  Chapter 
6.  LEAN  alleged  the  ERCs  held  in 
escrow  in  the  Louisiana  ERC  Bank  were 
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not  adequate  to  meet  requirements  for 
contingency  measures. 

Subsequent  to  the  initiati(m  of  the 
lawsuit.  EPA  learned  that  LDEQ  did  not 
interpret  the  Act  to  require  enussion 
reductions  to  be  discounted  to  reflect  all 
emission  reductions  required  under  th'c 
Act.  at  time  of  their  use.  and  that  LDEQ 
did  not  discount  ERCs  in  the  Louisiana 
ERC  Bank  at  time  of  their  use.  In  part, 
based  on  this  new  information,  on 
October  n.  2000.  the  parties  to  the 
lawsuit  filed  a  joint  motion  for  a  partial 
voluntary  remand  of  EPA's  apprn\al  of 
Lf)uisiana's  continoency  measure  plan 
for  the  Baton  Rouge  ozone 
nonattainment  area,  and  for  a  stay  of  all 
proceedings  of  the  lawsuit  (the  "joint 
motion").  On  October  19.  2000.  the 
Court  granted  the  joint  motion. 

Louisiana  has  been  working  to 
develop  a  new  Stat(^  jmplementatinn 
Plan  (the  "new  SIP")  for  the  Baton 
Rouge  ozone  nonattainment  area  Thf 
minimum  requirements  for  SIP 
submissi(ms  are  described  in  40  C^FR 
part  51    As  part  (jf  tiie  new  SIP.  EPA 
exp(?f;ts  Louisiana  to  submit  a  new 
ozone  attainment  demonstration  for  the 
Baton  Rouge  ozone  ncmattainment  area. 
The  ozone  attainment  demonstration 
must  document  the  photochemical 
modeling  procedure  used  to  determine 
the  impacts  of  both  local  and  regumal 
control  measures,  must  document 
modeling  results,  and.  to  the  extimt 
necessar\  to  attain  the  ozone  standard, 
must  document  additional  control 
measures  that  Louisiana  has  selected. 
An\  additional  control  measures  must 
be  reflected  through  adopted  emission 
(  ontrol  regulations. 

The  Settlement  Agreement  (irox  ides 
that:  (1)  Tulane  Environmental  Law 
Clinic  [nn  behalf  of  LEAN)  will  file  a 
motion  to  dismiss  the  lawsuit  in  its 
entirety,  with  prejudice  to  its  refiling, 
within  five  (5)  days  after  the  Settlement 
Agreement  becomes  effective:  (2)  EP.A 
and  LDEQ  has  met  and/or  will  meet 
with  representatives  from  LEAN  to 
disc  uss  the  proper  modeling  and 
attainment  protocols  to  calculate  and 
assess  the  attainment  demonstration  in 
th(>  new  SIP  for  the  Baton  Roug(^  ozone 
nonattainment  area;  and  (3)  the  United 
States  will  reimburse  LEAN  S34.000  in 
full  satisfaction  of  any  claim  for 
attorneys  foes  and  costs  that  was  or 
could  have  been  asserted  in  connection 
with  the  lawsuit. 

LDEQ  published  notice  of  the 
Settlement  Agreement  in  the  Louisiana 
Register  (0106Pot2)  on  June  20.  2001. 
The  notice  specified  that,  to  be 
ccmsidered.  comments  had  to  be 
received  by  July  13.  2001.  LDEQ  did  not 


receive  substantial  adverse  (  ominenr 
and  LDEQ  has  opted  to  prot  <'(■(!  with  tin 
Settlement  Agreement. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notic;e.  the  Agency  will  r(n;eive  written 
c;ommi^nts  relating  to  the  proposed 
Settlement  Agreement  from  persons 
who  were  not  named  as  parties  or 
interveners  to  the  litigation  in  question 
EPA  or  the  De[)artnient  of  justice  may 
withdraw  fir  witlihold  consent  to  the 
(iroposcd  Settlemi^nt  Agreement  if  the 
comments  disclose  fads  or 
considerations  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  \he 
requirements  of  the  Act.  Unless  EPA  or 
the  Defiartment  of  justice  determine, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  Settlement 
.Agreement  will  be  final. 

Dated:  October  1,  2001. 
Alan  \V   Ki  kcrt. 
.^.ss(«  Hilr  i.,t'iifnii  Counsel. 
(FR  Doc.  01-2.S737  Filed  10-11-01:  8:45  ami 

B(LLJNG  CODE  6560-50-V 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CO-001-0066:  FRL-7082-3] 

Adequacy  Status  of  the  Denver. 
Colorado  PMu  Maintenance  Plan  for 
Transportation  Conformity  Purposes 

AGENCY:  Ijiv  iroiiniriitHi  Protection 

Ageiicv  (EPA). 

ACTION:  Notice  oi  adequacy. 


summary:  In  this  document.  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehii  le  emissions 
budgets  in  the  Denver  particulate  matter 
of  10  micrograms  in  size  or  smaller 
(PMi.i)  maintenance  plan  submitted  on 
July  30.  2001.  are  adecpiate  for 
conformitv  purposes   On  Marc  h  2.  1999. 
th(!  D.C;,  circuit  Court  ruli'd  th.il 
submitt(>d  State  Imiilemenlrt'inii  Plans 
(SIPs)  cannot  be  used  toi  (  nnlormitv 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  the  Denver 
Regional  Council  of  Cjovernments.  the 
Colorado  Dep.irtment  of  Transportation 
and  the  US.  Department  of 
Transportation  are  required  to  use  the 
motor  vehic:le  emissions  budgets  frnm 
this  submitted  maintenance  plan  ior 
future  conformity  determinations. 

DATES:  This  finding  is  effective  October 

29. 2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerri  Fiedler.  .\ir  )v  Radiation  Prour.iii; 


(8P-AR).  United  States  Environmental 
Protec  tion  .Ag.'ncy.  Region  8.  999  18th 
Street,  Suite  300,  Denver,  Colorado 
80202-2466. (303)  312-6493. 

The  letter  documenting  our  finding  is 
available  at  EFAs  conformity  website: 
http://www.epa.gov/oms/transp/ 
conform/adequacy.htm. 

SUPPLEMENTARY  INFORMATION: 
Tiiroughuut  this  diH.uiiitiii  wherever 
"we,"  "us."  or  "our"  are  used  we  mean 
EPA. 

This  action  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  We  sent  a  letter  to  the 
Colorado  Air  Pollution  Control  Division 
on  September  20.  2001  slating  that  the 
motor  vehicle  emissions  budgets  in  the 
submitted  Denver  PMk,  maintenance 
plan  are  adequate.  This  finding  has  also 
been  announced  on  our  conformity  Web 
site  at  http://w\s-w.epa.go\'/oms/transp/ 
conform/ adequacy,  h  Im . 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIPs  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  our 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  our  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved,  and  vice  versa. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  memo  entitled. 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision."  dated  May 
14.  1999.  We  followed  this  guidance  in 
ni  ikiiig  our  adequacy  determination. 

\iilhori»y:  42  U.S.C.  7401  et  seq. 

Daleci  October  4.  iiOOl 
Andrew  M.  Gaydosh, 
Acting  Regional  Administrator.  Region  VIII. 
IFR  Dor.  01-25739  Filed  10-1 1-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6622-6] 

Environmental  Impact  Statements: 
Notice  of  Availability 

Responsible  Agencv:  Office  of  Federal 
Activities,  G^'neral  Information  (202) 
564-7167  or  \\\s'\v  ppa.gnv/ocea/ofa 

Weekly  receipt  of  Environmental  Impact 

.Statements  Filed  October  1.  2001 
Through  Or,tob«^r  5.  2001 

Pursuant  to  40  CFR  1506  4 

EIS  \o  010  1-2,  Draft  EIS.  AFS.  ID. 
Garnet  Stars  and  Sands  Project.  To 
Test  and  Develop  Future  Recreational 
Garnet,  Idaho  Panhandle  National 
Forests,  St.  I(»e  Ranger  District,  Latah, 
Shoshone  and  Benewah  Counties.  ID. 
Comment  Period  Ends;  November  26. 
2001.  Contact  Tracy  Cravelle  (208) 
765-7223.  This  document  is  available 
on  the  Internet  at;  http;'/ 
www  fere  fed  us- online/htm. 

EIS  \o  0U)i71.  Drntl  E/.S.  AFS.  AZ. 
Buck  Springs  Range  .Mlotment 
Rangeland  Management. 
Implementation.  Blue  Ridge  Coconino 
.National  Forest.  (Coconino  County. 
AZ.  Comment  Period  Ends:  November 
26.  2001.  Contact;  Larrv  G  Sears  (928) 
477-2255 

EIS  So  010174.  Final  EIS.  \PS  \fN, 
V'oyageur^  National  Park  General 
Management   \'isitor  I'se  and 
Facilities  Plans,  Impl^'mentation, 
Koochiching  and  St   [,()UI^  Counties, 
MN,  Wait  Period  Ends;  November  13, 
2001.  Contact;  Michael  Made!)  (608) 
441-5600 

EIS  So  010375.  Draft  EIS.  SPS.  AZ. 
Sunset  Crater  Wdcano  National 
Monument.  General  Management 
Plan,  Implementation.  Flagstaff  Area. 
Cocnnina  (bounty.  .\7..  Comment 
Period  Ends:  November  26,  2001, 
Contact;  Sam  Henderson  i520)  526- 
1157 

EIS  Sr:  0U)i7h  Dra't  EIS  SPS.  AZ. 
Wupatki  National  .Monument.  General 
Management  Plan.  Implementation. 
Flagstaff  .\rea,  (/locrmina  Countv.  AZ, 
Comment  Period  Ends   Nnvfinber  26. 
2001,  Contact:  .Sam  Hendt-rson  (520) 
526-1157, 

EIS  So  010J77.  Draft  EIS  SPS.  AZ. 
Walnut  Can\dn  National  Mnnum'-n' 
General  Management  Plan. 
Implementation,  Flagstaff  Area. 
Coconina  County.  .\7.  Comment 
Period  Ends:  November  26.  2001. 
C;onta(  t:  Sam  Henderson  (520)  526- 
1157 

EIS  \o  U10.i7H.  Final  EIS.  AFS.  ('.(.i. 
Forest  Development  Trail  (FDT!  1 1  iS 
(Arapho  Ridge  Trail).  Forest 
Development  Road  (FDRi  71 1  l  ,inii 


FDR  711. lA  Motorized  or  Non- 
Motorized  Determination  and 
Trailhead  Parking  .\reas  (Ireation  at 
both  ends  of  the  Trail,  Routt  National 
Forest.  Jackson  Countv,  CO.  Wait 
Period  Ends:  November  13,  2001. 
Contact:  Melissa  Martin  (307)  745- 
2371. 

EIS  No.  010379.  Final  EIS.  FRC.  PA.  SI. 
\'Y.  Millennium  Pipeline  Project. 
Construct  and  Operate  an  Interstate 
Natural  Gas  Pipeline  from  United 
States  to  Canada,  including  P,\.  NY 
and  NJ,  Wait  Period  Ends:  November 
13.  2001.  Contact:  Paul  McKee  (202) 
208-1611. 

EIS  No.  010380.  Final  EIS.  AFS.  NM 
.Santa  Fe  National  Forest.  Santa  Fe 
Municipal  Watershed  Project.  Servere 
Crown  Fire  Reduction  and 
Sustainable  Forest  and  Watershed 
Conditions  Restoration, 
Implementation.  Pecos  Wilderness  to 
Cochitti  Lake.  Santa  Fe  National 
Forest.  Santa  Fe  County,  NM.  Wait 
Period  Ends:  November  13.  2001, 
Contact:  John  Bruin  (505)  438-7872. 

EIS  No.  010381.  Draft  Supplement. 
COE,  FL.  Cape  Sable  Seaside  Sparrow 
Protection.  Interim  Operating  Plan 
(lOP).  Updated  Information  on  a  New- 
Alternative  7  for  Emergenc;\  Sparrow 
Protection  Actions,  Implementation. 

-  Everglades  National  Park,  Miami- 
Dade  County.  FL.  Comment  Period 
Ends:  November  26,  2001 .  Contact: 
Jon  Moulding  (904)  232-2286 

EIS  No.  010382,  Final  EIS.  AFS.  OR. 
Deep  Vegetation  Management  Project. 
Implementation.  Orhoco  National 
Forest.  Paulina  Ranger  District.  Crook 
and  Wheeler  Counties,  OR  ,  Wait 
Period  Ends:  November  13,  2001. 
Contact:  Lori  Blackburn  (541)  477- 
6900. 

EIS  No.  010383.  Draft  EIS.  SOA.  CA. 
Goat  Canyon  Watershed  Enhancement 
Project,  Design,  Construction 
Operation  and  Long-Term 
Maintenance,  Tijuana  River  Estuary. 
City  and  County  of  San  Diego,  CA. 
Comment  Period  Ends:  November  26. 
2001.  Contact:  Steve  Kokkinakis  (202) 
482-5181. 

EIS  No.  010384.  Final  EIS.  FAA.  kY. 
Cincinnati/Northern  Kentucky 
International  ,^irport.  Cfinstruction 
and  ( )peratuin  (d  a  New  8.000-foot 
Runway  17/35  (Future  18R/36L); 
2.000-foot  Extension  of  Runway  9/27. 
Funding  and  Airport  Lavout  Plan. 
(ALP)  Boone  County.  KY  .  Wait 
Period  Ends:  November  13.  2001, 
Contact:  Peggy  S.  Kelly  (901)  544- 
3495 

.Vmended  Notices 

EIS  So  010.105.  Draft  Supplement. 
FAA.  MN,  Flying  Cloud  Airport. 


Substantive  Changes  to  Alternatives 
and  New  Information.  Extension  of 
the  Runways  9R/27L  and  9L/27R. 
Long-Term  Comprehensive 
Development.  In  the  City  of  Eden 
Prairie.  Hennepin  County.  MN. 
Comment  Period  Ends:  October  9. 
2001.  Contact:  Glen  Orcutt  (612)  713- 
4354.  Revision  of  FR  Notice  Published 
on  8/24/2001 :  CEQ  Comment  Period 
Ending  10/9/2001  has  been  extended 
to  11/5/2001. 

EIS  No.  010354.  Final  EIS.  FH\\\  VA, 
Coalfields  Expressway  Location 
Study,  Improvements  from  Route  23 
near  Pound,  VA  to  the  \VV  State  Line 
east  of  Slate,  VA,  Funding  and  COE 
Section  404  Permit,  Wise.  Dickerson 
and  Buchanan  Counties.  VA. 
Comment  Period  Ends:  November  5. 
2001.  Contact:  Roberto  Fonseca- 
Martinez  (804)  775-3320.  Revision  of 
FR  notice  published  on  09/28/2001: 
C;EQ  Comment  Period  Ending  10/29/ 
2001  has  been  Corrected  to  11/5/2001. 

EIS  So.  010366.  Draft  EIS.  AFS.  OR. 
I'mpqua  National  Forest,  Land  and 
Resource  Management  Plan. 
Implementation.  Lane,  Douglas  and 
Jackson  Counties,  OR,  Comment 
Period  Ends:  November  19,  2001. 
Contact;  Patrick  S  William  (541)  498- 
2531.  Revision  of  FR  notice  published 
on  10/5/2001:  CEQ  Due  Date 
Corrected  from  11/19/2001  to  11/26/ 
2001 

Datf-d;  Oi  KiIht  M.  2001. 
Joseph  C.  Montgomery, 

Director.  SEP,\  Compliance  Division.  Office 

f)f  Ft^dtTuI  .■\cti\itit's. 

IFK  Do<  ,  01-2=i714  FiU'd  !l)-l  1-01;  8:45  am] 
BILLING  CODE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-6622-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  May  18.  2001  (97  FR  27647). 

Draft  EISs 

ERP  No.  D-DOE-L08055-WA  Rating 
E02.  Kangley — Echo  Lake  Transmission 
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Line  Project,  Construct  a  New  500- 
kilovolt  (kV)  Transmission  Line.  COE 
Section  10  and  404  Permits.  (DOE/EIS- 
0317).  King  County.  WA. 

Summary 

EPA  expressed  objections  regarding 
the  projecfs  potential  impacts  to  the 
Cedar  River  watershed  and  to 
endangered  species.  EPA  requested  that 
the  final  EIS  provide  information  to 
fully  evaluate  these  impacts,  that  it 
consider  a  broader  range  of  alternatives, 
and  that  it  discuss  compliance  with  the 
Clean  Water  Act's  antidegradation 
requirement. 

ERP  No.  D-DOE-L098 15-00  Rating 
LO,  Fish  and  Wildlife  Implementation 
Plan,  To  Implement  and  Fund  a  Policy 
Directions  for  Fish  and  Wildlife 
Mitigation  and  Recoverv,  Pacific 
Northwest.  AZ,  CA.  ID.MT,  NV,  NM. 
OR.  UT.  WY  and  British  Columbia. 

Summary 

EPA  has  no  objections  to  the  draft  EIS. 
It  provides  a  framework  for  deciding 
policy  directions,  rather  than  describing 
the  impacts  of  a  particular  action  or  set 
of  actions  that  will  result  from  the 
document.  Agencies  with  jurisdiction  in 
the  Columbia  River  Basin  will,  however, 
have  to  individually  address  Fish  and 
Wildlife  recovery  plans  in  stand  alone 
NEPA  documents  in  order  to  complv 
with  the  2000  Biological  Opinion  for  the 
Federal  Columbia  River  Power  Svstem. 

Final  EISs 

ERP  So.  F-FHW-H59000-\'B. 
Antelope  Valley  Study.  Implementation 
of  Stormwater  Management. 
Transportation  Improvements  and 
Community  Revitalization.  Ma|or 
Investment  Study.  City  of  Lincoln. 
Lancaster  County.  NB. 

Summary 

No  formal  comment  letter  was  sent  to 
the  preparing  agencv. 

ERP  No.  F-USA-Dn031-MD.  Fort 
George  G.  Meade  Future  Development 
and  Operations  of  a  New  Administrative 
and  Support  Buildings,  Anne  Arundel 
and  Howard  Counties.  MD. 

Summary 

No  formal  comment  letter  was  sent  to 
preparing  agencv. 

ERPNu.  FS-ft'S-GllOlO-OO. 
Programmatic — Final  Supplemental  EIS 
US  Naturalization  Service  (INS)  and  US 
Joint  Task  Force-Six  (JTF-6)  Activities 
Along  the  US/Mexico  Border  from 
Brownsville  Texas  to  San  Diego, 
California. 

Summary 

EPA  offered  additional  comments  on 
the  Final  Programmatic  EIS  to 


strengthen  the  NEPA  document.  EPA 
asked  that  its  concerns  be  addressed  in 
the  Record  of  Decision  Do{  ument  or  in 
any  subsequent  KEPA  documents  that 
are  tiered  to  the  Programmatic  HIS 

Dated:  Octobpr  Q.  20(11 
loseph  C.  Montgomerv. 

Director.  .\EPA  Compliance  Division.  Office 

of  Federal  .^ctl\■ltIe^■ 

[FR  Dot,  01-25715  Filed  HVil-Ol:  8:45  ami 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00746;  FRL-6806-8] 

Association  of  American  Pesticide 
Control  Officials/State  RFRA  Issues 
Research  and  Evaluation  Group 
Working  Committee  on  Pesticide 
Operations  and  Management 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notice. 


SUMMARY:  The  Association  of  .American 
Pesticide  Ccmtrol  Officials  (AAPCni/the 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Pesticide  Operations  and 
Management  (WC/POM)  will  hold  a  2- 
day  meeting,  beginning  on  November  5 
2001  and  ending  November  6  2001 
This  notice  announces  the  lo(  ation  and 
times  for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Monday.  November  5,  2001.  from  8  JO 
a.m.  to  5  p.m  and  Tuesday.  November 
6.  2001,  from  8:30  am   tm2  noon 
ADOflESS:  This  meeting  will  be  held  at 
the  Double  Tree  Hotel.  300  Army  Navy 
Drive.  Arlington.  V.^,  22202. 

Comments  may  be  submitted  by  mail. 
electronically,  nr  in  person   Pleasf 
follow  the  detailed  instructinns  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  To  ensun' 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify'  docket  control  number 
OPP-00746  in  the  sub|ect  line  on  the 
first  page  of  your  response 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H,  Grav.  SFIREG  E.xec  utive 
Secretary.  P.O.  Box  1249.  Hard  wick.  \^T 
05843-1249;  telephone  number:  (802) 
472-6956:  fax  (802)  472-*)957:  e-mail 
address:  aapco^plamfwld  bvpaas  com 

Georgia  A.  McDuffie.  Field  and 
External  Affairs  Division  (7506C),  Office 
of  Pesticide  Programs.  Environment, il 
Protection  Agenc:\ .  1200  Penns\l\ania 
Ave..  NW.,  Washington.  DC;  20460; 
telephone  number:  (703)  605-0195:  fax 
number:  (703)  308-1850;  e-mail  address 
mcduffie.georgia@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 

SFIREG's  information  exchange 
reidtionship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
dec  ision  making  process  are  invited  and 
enr  ourage  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
b\  this  action  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
III  a  particular  eiitit\    :  i  .:)■-:,;• -.n.   person 
ll'^ted  under  FOR  FURTHER  INFORMATION 
CONTACT 

B  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
(  ertain  other  related  documents  that 
might  be  available  electronically,  from 
the  EP.\  Internet  home  page  at  http:// 
\vu-\\  epa  so\'/  To  access  this  document. 
■  n  the  home  page  select  "Laws  and 
Kek;ulations,"  "Regulations  and 
i'liipdsed  Rules,"  and  then  look  up  the 
entr\  lor  this  document  under  the 

Federal  Register — Environmental 
Doc  ument-     >    u  c  an  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
v\-WM.epa.gov/fedrgstr/ 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00746.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
UK  ludes  the  documents  that  are 

ph\ sii  all\  1: K  ated  in  the  docket,  as  well 
as  the  li  K  i:nients  that  are  referenced  in 
tlinsi  (iiH  iiiiients.  The  public  version  of 
ilie  iiffi(  uil  record  does  not  include  any 
wit onihiiion  claimed  as  CBI  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  c  omments  submitted  during 
an  appli!  .iIh  comment  period,  is 
a\aiiabit  ti  inspection  in  the  Public 
information  and  Records  Integrity 
HraiK  h  (PIRIB).  Rm.  1)9,  Crv'stal'Mall 
«-    1421  lefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
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Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments'' 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00746  in  the 
subject  line  on  the  first  page  of  vnur 
response, 

1.  By  mail.  Submit  your  rommpnts  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integnty  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm   119.  Crystal 
Mall  #2.  1921  lefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m  .  Monday  through 
Friday,  excluding  legal  holidays  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6  1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00746,  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depositorv'  Libraries. 

D  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  anv  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 


will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  con.sult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  vou  used  that 
support  vour  views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  vou  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns, 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  vour 
comments  bv  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation 

II.  Tentative  Agenda: 

The  tentative  agenda  items  idenified 
by  the  AAPCO  and  SFIREG  follows: 

1.  Section  24(c)  denials  for 
organophosphates  (OP)s. 

2.  Cross  contamination 

3  Spray  drift 

4  Mosquito  control  update/West  Nile 
Virus 

5  Wood  treaters  and  the  chromated 
copper  arsenate  (CtlA)  issues. 

6.  CAPRM  (Environmental 
Performance  Measures)  update. 

7  Cooperative  agreements/$25 
million  enforcement  grants  update. 

8  Field  data  plan  update, 

9.  Insecticidal  chalk  enforcement 
issues 

10  Supplemental  labeling  electronic 
distribution 

11  Inspector  credentials. 

12  Chlorine  swimming  pool 
products 

13  Surf  day  results. 

14  North  American  Free  Trade 
Agreement  (NAFTA)  labeling  review. 

15.  POM  working  committee 
workgroups/ updates. 

16  EPA  upaate/briefing: 

a  Office  of  Pesticide  Programs 
update 

b  Office  Enforcement  Compliance 
Assurance  update. 


List  of  Subjects 

Environmental  protection. 

Dated:  October  4,  2001. 
Jay  Ellenberger, 

Acting  Director.  Field  and  External  Affairs 
Division.  Office  of  Pesticide  Programs. 
[FR  Doc.  01-25743  Filed  10-11-01;  8:45  am] 
BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66295;  FRL-680&-3] 

Benomyl;  Receipt  of  Request  for 
Registration  Cancellations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  American 
Mushroom  Institute.  Am  vac  Chemical 
Corp.,  Pursell  Industries,  Inc.,  the  Scotts 
Company,  Value  Garden  Supply  LLC, 
and  Voluntary  Purchasing  Groups.  Inc., 
to  cancel  the  registrations  for  all  of  their 
products  containing  methyl  1- 
rbutylcarbamoyl)-2-benzimidazole 
carbamate,  or  benomyl.  No  other 
registrants  hold  registrations  for 
benomyl.  Prior  to  acting  on  these 
request,  EPA  is  providing  a  30-day 
period  for  public  comment. 
DATES:  Comments  on  the  requested 
cancellation  of  product  and  use 
registrations  must  be  submitted  to  the 
address  provided  below  bv  November 
13,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Demson  Fuller.  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8062;  fax  number:  (703)  308-7042; 
e-mail  address: 
fuller.  demson@epamail.  epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Additional 
Information.  Inc  lading  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:/7 
v\-ww. epa.gov.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations"  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directlv  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/ 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66295.  The  official  record  consists 
of  the  documents  specifically  referenc:ed 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  m  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  V'A,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-66295  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Ser\'ices  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv,  1200  Pennsvlvania  Ave..  N\V  . 
Washington,  DC  20460 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 


Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  .Xgencv,  Rm   119,  Crvstai 
Mall  #2,  1921  lefferson  Davis  Yiwy.. 
.•\rlington,  VA.  The  PIRIB  is  open  from 
8:30  am,  to  4  p  m  .  Monday  through 
Friday,  pxcludmg  legal  hulidaNs.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronical!}    You  mav  <ubinit 
your  comments  electronicallv  bv  e-mail 
to:  opp-docket&epa  gov,  or  you  ran 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  Avoid  the  use  of  special  characters 
and  any  form  of  encr\ption  Electronic 
submissions  will  be  ac:repted  in 
WordPerfect  6  1,8  0  or  ASCII  file 
format,  .All  comments  in  electronic  form 
must  be  identified  by  do(,ket  control 
number  OPP-66295.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D,  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Ageniv 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  You  may  claim  information  that 
you  submit  to  EP.A  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  mcludes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  C^Bl  must  be 
submitted  for  inclusion  in  the  publu 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  C^BI 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

£■  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  -^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  \  iews 

4.  If  you  estimate  potential  liurden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  pro\ide 

5.  Provide  spec  ific  examples  to 
illustrate  vour  concerns. 


6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  What  Action  is  the  Agency  Taking 

This  notice  announces  receipt  by  the 
Agency  of  requests  from  the  American 
Mushroom  Institute,  Amvac  Chemical 
Corp  ,  Pursell  Industries  Inc  ,  the  Scotts 
Company,  Value  Garden  Supply  LLC, 
and  Voluntary'  Purchasing  Groups  Inc.. 
to  cancel  all  pesticide  products 
registered  under  sections  3  and  24(c)  of 
FTFRA.  These  registrations  are  listed  in 
the  following  table. 

A.  Background  Information 

Benomyl,  is  a  benzimidazole 
carbamate  and  systemic  foliar  fungicide 
registered  for  use  on  apples,  apricots, 
bean  vine,  blueberries,  caneberries 
(raspberries,  blackberries,  boysenberries. 
loganberries,  and  dewberries),  celery, 
cherries,  citrus,  cucurbits  (cucumber, 
melons,  pumpkins,  and  squash) 
mangoes,  mushrooms,  nectarines, 
peaches,  and  tomatoes. 

The  technical  registrant,  E.I  du  Pont 
de  Nemours  &  Company  met  with  the 
,\gency  on  April  18,  2001.  and 
requested  a  voluntary  cancellation  of  all 
their  registrations  for  products 
containing  benomyl.  to  be  effective 
December  31,  2001.  Dupont  stated  that 
this  decision  was  based  on  business 
reasons.  The  6(f)(1)  comment  period 
announcing  the  request  for  voluntary 
cancellation  of  Dupont  benomyl 
registrations  opened  on  May  23,  2001 
and  ended  on  June  22,  2001.  Seven 
public  comments  were  received  and 
addressed  Tin  i  .mi  •  ILitiim  urder  was 
published  m  tli*  Kederal  Register  and 
bee  ame  effective  on  August  8,  2001 

The  Agency  has  also  received  letters 
from  the  following  registrants  requesting 
\r)Iuntar>  cancellation  of  all  their 
products  containing  benomyl:  American 
Mushroom  Institute,  Amvac  Chemical 
Corp  .  Pursell  Industries,  Inc.,  the  Scotts 
Company,  Value  Garden  Supply  LLC, 
and  Voluntary  Purchasing  Groups.  Inc. 

In  their  letters.  Pursell  and  Amvac 
stated  that  they  no  longer  manufactured 
or  distributed  end-use  products  that 
contained  benomyl  and  therefore,  no 
end-use  products  should  be  in  the 
channels  of  trade.  Likewise,  in  their 
letter.  Value  Garden  Supply  noted  that 
their  end-use  products  that  contain 
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benomyl  are  no  longer  being  sold  Value 
Garden  Supply  is  not  aware  of  anv 
stocks  of  the  products  in  the  channels 
of  trade  The  American  Mushroom 
Institute  requested  cancellation  of  its 
24(c)  registration.  The  reason  was  due  to 
the  effective  cancellation  of  all  Dupont 
registrations  that  contain  benomyl  on 
August  8.  2001   The  Scotts  Company 
and  Voluntary  Purchasing  Group  had 
end-use  products  that  were  suspended 
on  April  13.  1994  and  May  20.  1998. 
respectively  Both  registrants  failed  to 
comply  with  a  data  call-in  that  was 
issued  on  June  16,  1992.  The  .Agency, 
contacted  both  Scotts  and  Voluntarv 
Purchasing  to  notify  them  that  Dupont 
canceled  all  registrations  for  benomyl. 


Both  registrants  submitted  letters  stating 
that  thev  would  voluntarily  cancel  their 
registrations 

R  Requests  for  Voluntary  Cancellation 

Under  section  6(fl(l)(A)  of  FIFRA. 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntarv  cancellation.  EPA 
must  provide  a  3f)-(idy  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-dav  comment  period  on 
d  request  for  vcjluntarv  termination  of 
any  minor  agricultural  use  before 


granting  the  request,  unless  the 
registrants  request  a  waiver  of  the 
comment  period,  or  the  Administrator 
determines  that  continued  use  of  the 
pesticide  would  pose  an  unreasonable 
adverse  effect  on  the  environment.  The 
registrants  have  requested  that  EPA 
waive  the  180-day  comment  period. 
EPA  is  granting  the  registrants'  request 
to  waive  the  180-day  comment  period. 
Therefore,  EPA  will  provide  a  30-day 
comment  period  on  the  proposed 
requests.  EPA  anticipates  granting  the 
cancellation  request  shortly  after  the 
end  of  the  30-day  comment  period  for 
this  notice.  The  registrations  for  which 
cancellations  were  requested  are 
identified  below. 


Registrations  with  Pending  Requests  for  Cancellation 


Company                                         Reg.  No. 

Product 

Pursell  Industnes  Inc                              8660-75 

VertaGreen  Systemic  Disease  Control 

Voluntary  Purchasing  Groups  Inc 

7401-225 

Fertilome  ■  Systemic  Fungicide  with  Benomyl 

. 

Voluntary  Purctiasing  Groups  Inc. 

7401-407 

Amencan  Brand'  Benomyl  Systemic  Fungicide 

Amvac  Ctienmcal  Corp                            5481-138 

ALCO'  Systemic  Fungicide 

The  Scotts  Company                                538-66 

Scotts  Proturf  28-0-7  Fertilizer  Plus  Fungicide  DSB 

The  Scotts  Company 

'  538-132 

1 

Scons  Proturt  DSB  Fungicide 

Value  Garden  Supply  LLC 

j  769-874 

Pratt  Benomyl  50W  Systemic  Fungicide 

Value  Garden  Supply  LLC                    1  769-921 

Science  Benomyl  50W  Systemic  Fungicide 

Amencan  Mushroom  Institute                  PA-97000200 

Dupont  Benlate'^  SP  Fungicide 

ni.  What  is  the  Agenqir's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  mav 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled 
FIFRA  section  6(f)(1)  further  provides 
that,  before  acting  on  the  request.  EP.\ 
must  publish  a  notice  of  receipt  of  any 
such  request  in  the  Federal  Register. 
make  reasonable  efforts  to  inform 
persons  who  rely  on  the  pesticide  for 
minor  agricultural  uses,  and  provide  a 
30— day  period  in  which  the  publu  may 
comment.  Thereafter,  the  .administrator 
may  approve  such  a  request 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  tn  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  This  written 
withdrawal  of  the  request  for 
cancellation  will  applv  onlv  to  th^ 
applicable  FIFR,^  section  B(f](  1 )  request 
listed  in  this  notice.  If  the  prc)duct(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 


any  earlier  cancellation  action  are 
controlling  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
anv  reregistration  fees  due,  and  to  fulfill 
any  applicable  un.satisfied  data 
requirements. 

V  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  vear  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26.  1991  (5h  FR  29362)  (FRL- 
3846-4).  E.xceptuni.-^  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  none  ompliance  with 
rertJgistration  recjuirements.  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
vvhi(  h  have  been  packaged,  labeled,  and 


released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  the  Agency  intends  to  permit 
existing  stocks  already  in  the  hands  of 
dealers  or  users  to  be  distributed,  sold, 
or  used  legally  until  they  are  exhausted, 
provided  that  such  further  sale  and  use 
comply  with  the  EPA-approved  label 
and  labeling  of  the  affected  product. 
Exception  to  these  general  rules  will  be 
made  in  specific  cases  when  more 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
their  ingredients  have  already  been 
imposed,  as  in  a  Special  Review  action, 
or  where  the  Agency  has  identified 
significant  potential  risk  concerns 
associated  with  a  particular  chemical. 

VI.  Future  Tolerance  Revocations 

EPA  anticipates  drafting  a  future 
Federal  Register  notice  proposing 
revocation  of  tolerances  on 
commodities,  which  no  longer  have 
registered  uses  of  benomyl.  In  this 
notice,  EPA  seeks  comment  as  to 
whether  any  individuals  or  groups  want 
to  support  continuation  of  these 
tolerances. 
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List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Pesticides 
and  pests, 

Dated;  October  2.  2001. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 

Division.  Office  of  Pesticide  Programs 

IFR  Doi,  01-25742  Filed  10-11-01;  8:45  ami 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7081-8  ;  CWA-HO-2001 -6001 : 
EPCRA-HQ-2001-6001:  CAA-HQ-2001- 
6001] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  WorldCom,  Inc.; 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  On  June  8,  2001,  EPA 
published  in  the  Federal  Register,  {66 

FR  30923)  information  concerning  a 
proposed  settlement  with  WorldCom. 
Inc.  ("WorldCom")  The  purpose  of  this 
correction  is  to  provide  additional 
information  about  this  settlement  and  to 
offer  interested  parties  the  opportunity 
to  comment  on  all  aspects  of  this 
consent  agreement  and  proposed  final 
order.  EPA  has  entered  into  a  consent 
agreement  with  WorldCom  to  resolve 
violations  of  the  Clean  Water  Act 
("CWA").  Clean  Air  Act  ("CAA").  and 
Emergencv  Planning  and  Communitv 
Right-to-Know  Act  ("EPCRA ")  and  their 
implementing  regulations. 

The  Administrator,  as  required  bv 
CWA  section  311(b)(6)(C).  33  Li.S.C. 
1321(b)(6)(C),  is  hereby  providing 
public  notice  of,  and  an  opportunity  for 
interested  persons  to  comment  on.  this 
consent  agreement  and  proposed  final 
order.  EPA  is  also  providing  public 
notice  of,  and  opportunity  for  interested 
parties  to  comment  on,  the  CAA  and 
EPCRA  portions  of  this  consent 
agreement. 

WorldCom  failed  to  prepare  Spill 
Prevention  Control  and  Countermeasurc 
("SPCC")  plans  for  seventy-five 
facilities  where  they  stored  diesel  oil  in 
above  ground  tanks.  EPA,  as  authorized 
by  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6),  has  assessed  a  civil  penalty 
for  these  violations.  WorldCom  failed  to 
obtain  the  appropriate  operating  permits 
or  exemptions  at  one  hundred  and  six 
facilities  in  violation  of  CAA  section 
110,  42  U.S.C.  7410,  and  various  state 


implementation  plan  ("SIP"! 
requirements  for  emergency  gent-rdttirs 
EPA.  as  authorized  bv  CAA  sec:ti()n 
113(d)(1).  42  U.S.C.  7413(d)(1).  has 
assessed  a  civil  penalty  for  these 
violations.  WorldCom  failed  to  file  an 
emergency  planning  notification  with 
the  State  Emergency  Kesponsf 
Commission  ( 'SERC"i  and  to  pr(i\  i(i<' 
the  name  of  an  emergencv  contact  to  the 
Local  Emergency  Planning  (Committee 
("LEPC"),  WorldCom  failed  to  submit 
Material  Safety  Data  Sheets  (   MSDS ') 
or  a  list  of  chemicals  to  the  LEPC.  the 
SERC.  and  the  fire  department  with 
jurisdiction  over  each  facility  for  three 
hundred  and  ninetv-four  facilities  in 
violation  of  EPCRA  section  311 .  42 
U.S.C.  11021.  At  the  same  facilities, 
WorldCom  failed  to  submit  and 
Emergency  and  Hazardous  f^lhemical 
lnventor\-  form  to  the  LEPC,  the  SERC. 
and  the  fire  department  with 
jurisdiction  over  each  facility  in 
violation  of  EPCR.'\  section  312.  42 
use,  11022   EPA.  as  authorized  by 
EPCR.\  section  325.  42  U.S.C,  11045. 
has  assessed  a  civil  penalty  for  these 
violations. 

DATES:  Comments  are  diif^  on  or  liefore 
November  13.  2001 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Do(;kel 
and  Information  Center  (2201A).  Dot  ket 
Number  EC-2001-005.  Office  of 
Enforcement  and  Compliance 
Assurance.  U.S.  Environmental 
Protection  Agency.  1200  Pennsvhani,i 
Avenue,  NW,.  Mail  Code  2201  A, 
Washington.  DC  20460  (Comments  may 
be  submitted  on  disk  in  Wordi't'rfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  US  Environmental 
Protection  ,A,gency,  Rm.  4033.  Ariel  Rios 
Bldg,.  1200  Pennsylvania  Avenue.  NW,. 
Washington.  DC  Submit  comments 
electronically  to  Hcm  ket  neco'S-epa.gov. 
Electronic  comments  may  be  filed 
online  at  man\  Federal  Depository 
Libraries 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  mav  be  reviewed  at  the 
Enforcement  and  Complianre  Docket 
Information  Center.  I'  S  Environmental 
Protection  Agenc  y,  Rm.  4033.  Ariel  Rjos 
Bldg..  1200  Pennsylvania  Avenue.  NW,, 
Washington.  DC,  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  bv  c;alling  the 
docket  clerk  at  202-564-2614  A 
reasonable  fee  may  be  charged  bv  EP.\ 
for  copying  docket  materials 
FOR  FURTHER  INFORMATION  CONTACT:  Betti 
Cavalier,  Multimedia  Enforcement 
Division  (2248-A).  US  Environmental 


Protection  Agency,  1200  Pennsylvania 
Avenue.  N,VV,  Washington,  D.C.  20460; 
telephone  (202]  564-3271;  fax:  (202) 
564-9001;  e-mail: 

cava]ier.heth@epa  eov 

SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Documents  entry 
(http  -.11  www.  epa  .gov/fedrgstr) . 

I   Background 

WorldCom.  Inc..  a 
telecommunications  company 
incorporated  in  the  State  of  Georgia  and 
located  at  500  Clinton  Center  Drive. 
Clinton,  Mississippi  39056,  disclosed, 
pursuant  to  the  EPA  "Incentives  for 
Self-Policing;  Discovery,  Disclosures, 
Correction  and  Prevention  of 
Violations  '  ("Audit  Policv").  65  FR 
19618  (April  11.  2000),  that  they  failed 
to  prepare  SPCC  plans  for  seventy-five 
facilities  where  they  stored  diesel  oil  in 
above  ground  storage  tanks,  in  violation 
of  the  CWA  section  311(b)(3)  and  40 
CFR  Part  112  WorldCom  disclosed  that 
for  one  hundred  and  six  facilities  they 
had  failed  to  obtain  operating  permits  or 
exemptions  in  violation  of  CAA  section 
110,  42  U.S.C.  7410.  and  various  SIP 
requirements  for  emergency  generators 
WorldCcjm  disclosed  that  at  three 
hundred  and  ninety-four  facilities  they 
had;  (1)  Failed  to  file  emergency 
planning  notifications  with  the  SERC 
and  f.iilei  to  provide  the  name  of  an 
emer^eni  v  contact  to  the  LEPC.  in 
violation  of  EPCRA  sections  302-303, 
42  U.S.C,  7413(a)(1):  (2)  failed  to  submit 
MSDS'  or  a  list  of  chemicals  to  the 
LEPC.  SERC,  and  the  fire  departments 
with  jurisdiction  over  the  facilities,  in 
violation  of  EPCRA  section  311,  42 
U.S.C.  1 1021 ;  and  (3)  failed  to  submit  an 
Emergency  and  Hazardous  Chemical 
Inventorv'  to  the  LEPC,  SERC,  and  fire 
departments  with  jurisdiction  over  the 
facilities,  in  violation  of  EPCRA  section 
312.  42  U.S.C.  11022, 

EPA  determined  that  WorldCom  met 
the  criteria  set  out  in  the  Audit  Policy 
for  a  100%  waiver  of  the  gravity 
component  of  the  penalty.  As  a  result, 
EPA  waived  the  gravity  based  penalty 
(53,888,207)  and  proposed  a  settlement 
penalty  amount  of  one  hundred  and 
forty-three  thousand,  five  hundred  and 
twenty  dollars  ($143,520).  This  is  the 
amount  of  the  economic  benefit  gained 
ii\  WorldCom,  attributable  to  their 
delayed  compliance  with  the  SPCC, 
( ..\A  and  EPCRA  regulations. 
WorldCom,  Inc,  has  agreed  to  pay  this 
amount   KPA  and  WorldCom  negotiated 
and  siRiied  an  administrative  consent 
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agreement,  fnllnwinsj  the  Consolidated 
Rules  of  Practice.  40  CFR  section 
22  13(b).  on  fune  1,  2001  [In  Re: 
WorldCom.  Inc.  Docket  No.  C\VA-HQ- 
2001-6001)  This  consent  agreement  is 
subject  to  pubhc  notice  and  comment 
under  CWA  section  Jl  1(b)(6).  33  U.S.C. 
section  1321lb)[6)   EP.\  is  expanding 
this  opportunity  for  public  comment  to 
all  other  aspects  of  this  consent 
agreement 

I'nderCWA  section  31  l(hj(6)(A).  33 
U  S.C   1321  (b)(6)(A).  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facilitv,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3).  33  U.S.C. 
1321  (b)(31,  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CW.A  section  311(i). 
33  U.S.C  1321(i).  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Fart  22 

Under  CAA  section  113(d),  the 
.administrator  mav  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  an  applicable"  implementation 
plan  or  any  other  requirement  of  the 
Act.  including  any  rule,  order,  waiver, 
permit  or  plan.  Proceedings  under  CAA 
section  1 1  3(d)  are  conducted  in 
accordance  with  40  CFR  Part  22. 

Under  EPCRA  section  325,  the 
Administrator  may  issue  an 
administrative  order  assessing  a  civil 
penalty  against  any  person  who  has 
violated  applicable  emergency  planning 
or  right  to  know  requirements,  or  any 
other  requirement  of  the  .^ct. 
Proceedings  under  EPCRA  section  325 
are  conducted  in  accordance  with  40 
CFR  Part  22 

The  procedures  by  which  the  publu 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding. 
are  set  forth  in  40  CFR  22  45  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  13.  2001   .Ml  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  f  EAB')  of  EPA  for 
consideration  The  powers  and  dutu'>  iit 
the  EAB  are  outlined  in  40  CFR  22  4la) 

Pursuant  to  CWA  section  311(b)(6)(C). 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

List  of  Subjects 

Environmental  protection. 


Dated:  October  3.  2001. 
David  A.  Nielsen, 

Director.  .Multimedia  Enforcement  Division. 

Office  of  Enforcement  and  Compliance 

Assurance. 

jFR  [lor  01-25741  Filed  10-11-01;  8:45  ami 

BILLING  CODE  6560-5(>-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

SUNSHINE  ACT  MEETING 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday.  October  4, 
2001 .  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S,  Seidman  (Director.  Offire  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich,  and  concurred  in  by  Director 
John  D.  Hawke.  Jr,  (Comptrolelr  of  the 
Currency),  and  Chairman  Donald  E. 
Powell,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  fionsideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
e  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  {c)(6), 
(c)(9)(B),  and  (c)(10)  of  the  "Government 
in  the  Sunshine  Act  '  (5  U.S.C. 
552b(c)(4).  (c)(6).  (c)(4)(B).  and  (c)(101) 

The  meeting  was  held  in  the  Boad 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW,.  Washington,  DC 

Dated;  October  9.  2001 
Federal  Deposit  Insurance  Corporation, 
lames  D.  I.aPierre, 

DepuH  Executive  Secretary. 

(FR  Doc  01-25846  Filed  10-10-01.  1145 

BILUNC  CODE  671*-01-*l 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanklng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanklng 
Activities 

Thf'  cfimpanies  listed  in  this  notice 
hay  e  given  nfitice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843}  IBHC  Act!  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  t?  225. 2H  of  Regulation  Y 
( 1 2  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  he  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  he 
conducted  throughout  the  L'nited  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Bf)ard  of 
Governors.  Interested  persons  may 
express  their  vieyvs  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC:  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

L'nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  25.  2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street,  St.  Lr)uis.  Missouri 
63166-2034: 

1.  Lauderdale  County  Banrshares, 
Inc  .  Halls.  Tennessee;  to  engage  de 
novo  through  its  subsidiary.  Farmers 
Cr(jp  Insurance  Agency,  Halls, 
Tennessee,  in  insurance  activities  in  a 
place  not  exceeding  5,000  in 
population,  pursuant  to 
§  225. 28(b){n)(iii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System.  October  ,5.  20(11 

Roiiert  dcV.  Frierson. 

Df'putv  Si'(  retari,-  of  the  Board. 

IKR  Dm    01-2.^)642  Filed  10-11-01:  8:45  am] 

BILUNG  CODE  6210-01   S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications; 
Cancellatk>n  of  an  Optional  Form  by 
the  Department  of  State 

AGENCY:  Office  of  Communications, 

GSA. 

action:  Notice. 


SUMMARY:  The  Department  of  State 
cancelled  the  following  Optional  Form 
because  of  low  usage:  OF  126.  Foreign 
Service  Residence  and  Dependency 
Report. 

DATES:  Effective  October  12.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  Cunningham,  Department  of 
State.  (202)  312-9605. 
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Dated:  October  2.  2001 
Barbara  M.  Williams. 

Deputy  Standard  and  Optiunal  Forms 
Management  Officer.  General  Senices 
Administration 

IFR  Do(  ,  01-25744  Filed  10-11-01.  84.5  am] 
BILUNG  CODE  6820-34-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretan.-.  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case; 

Steven  F  Arnold,  Ph  D  ,  Tulane 
University:  Based  on  the  report  of  an 
investigation  conducted  by  Tulane 
University,  dated  July  16.  1999,  and 
additional  analysis  conducted  bv  ORI 
its  oversight  review,  the  US.  Public 
Health  Ser\ice  (PHS)  found  that  Dr. 
Arnold,  former  Research  Assistant 
Professor  at  the  Center  for 
Bioenvironmental  Research  at  Tulane 
University  Medical  Center,  engaged  in 
scientific  misconduct.  Dr.  Arnold 
committed  scientific  misconduct  by 
intentionally  falsifying  the  research 
results  reported  in  Table  3  of  a  paper 
published  in  the  journal  Science  '  and 
by  providing  falsified  and  fabricated 
materials  to  investigating  officials  at 
Tulane  University  in  response  to  a 
request  for  original  data  to  support  the 
research  results  and  conclusions 
reported  in  the  Science  paper  In 
addition.  PHS  finds  that  there  is  no 
original  data  or  other  corroborating 
evidence  to  support  the  research  results 
and  conclusions  reported  in  the  Science 
paper  as  a  whole. 

Specifically,  PHS  finds  that  Dr. 
Arnolds  research  reported  in  the 
Science  paper  involved  a  finding  that 
environmental  chemicals,  such  as 
certain  insecticides  and  hydroxylated 
polychlorinated  biphenyls  (PCBs). 
which  have  a  weak  estrogenic  activity 
when  acting  alone,  were  up  to  1000 
times  more  potent  in  mimicking 
estrogen  when  tested  in  combination 
These  research  results  and  conclusions 
were  important  to  the  public  health 


'  Steven  F  .Arnold.  Diane  M   Klolz.  Bndgette  M 
Collins.  Peter  M  Vomer.  Loui.s  )  Guillette.  |r  .  (nhn 
A  McLachlan  '  Synergistir,  Activation  of  Estrnjjen 
Receptor  with  C^ombinations  of  Environmental 
Chemicals."  Science  272.1489-1492  dune  7.  199b) 
(hereafter  referred  to  as  the    Science  paper   ) 


becau.se  they  suggested  that  the 
En\ironmental  Protection  Agencv  (EPA) 
may  need  to  adjust  its  guidelines  on 
exposure  limits  to  such  chemicals.  The 
Science  paper  was  withdrawn  on  !ul\ 
25.  1997,  See  Si  lenre  277  462  Ijulv  25, 
1997). 

This  research  formed  the  basis  of 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseast",  !\]DDK), 
National  Institutes  of  Health  l.MH). 
grant  application  1  R29  DK52420-01, 
"Two  Estrogen  Binding  .Sites  on  the 
Estrogen  Receptor 

Dr.  Arnold  has  entered  into  a 
Voluntary  Exclusion  Agreement 
(Agreement)  with  PHS  in  whi(.h  he  has 
voluntarilv  agreed  for  a  period  of  fi\e  (5) 
years,  beginning  on  September  20.  2001: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  I'nited  States  Go\prnment 
and  from  eligibilitv  for.  or  inxTilvement 
in.  nonprocurement  transactions  leg., 
grants  and  cooperative  agreements)  of 
the  I'nited  .States  Government  as 
defined  in  45  C.F  R  Pari  "6  (Dehdrmt-nt 
Regulations;; 

(2)  To  exc;lude  himself  from  M'r\  in>i  in 
any  advisory'  capacity  to  PHS,  ini  hiding 
but  not  limited  to  service  on  anv  PHS 
advisory  committee,  board,  and  or  peer 
revieyv  committee,  or  as  a  consultant. 

During  discussions  about  the 
proposed  .Agreement.  I)r  .Arnold  was 
cooperative  with  C3R1  and  accepted 
responsibility  for  his  actions,  admitted 
to  scientific  misconduct,  and  conceded 
that  there  were  no  original  iiat>i  or  other 
corroborating  evidenc:e  \'>  -ufiporl  the 
conclusions  reported  in  the  Si  lence 
paper 

FOR  FURTHER  INFORMATION  CONTACT: 

Director.  Division  of  Investigative 
Oversight.  Office  of  Resean  h  Integrity 
5515  Security  Lane.  Suite  700 
Rockville,  MD  20852   (301 1  443-5  U^ti 

Chris  B.  Pascal, 

Director.  Office  of  Researcti  Integrity. 
'IFR  Uoc  01-25608  Filed  10-11-01,  8:45  am) 

BILUNG  CODE  41SO-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identmer:  CMS-R-238] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


la}  iri  wi  rk  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

T\j>e  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Inpatient 
Psychiatric  Services  for  Individuals 
L'nder  Age  21  and  Supporting 
Regulations  in  42  f  FR  441.152;  Form 
So.:  CMS— (OMB«  (im.-(8-0754);  Use: 
Certification  requirements  in  section 
441.152  are  modified  to  require  that  the 
certification  of  need  for  inpatient 
[isyc  hiatric  services  include 
documented  clinical  evidence  that 
serves  as  the  basis  for  the  certification 
of  need  for  inpatient  psychiatric  care. 
Section  1905(h)(1)(B)  requires 
physicians  and  other  personnel 
qualified  to  make  determinations  with 
respect  to  mental  health  conditions  and 
the  treatment  thereof  certify'  the  need  for 
care  which  they  have  determined  to  be 
necessary-  on  an  inpatient  basis; 
Affected  Public:  State,  local,  or  tribal 
govt.  Business  or  other  for-profit.  Not- 
for-profit  institutions;  Sumber  of 
Respondents:  80.000:  Total  Annual 
Responses:  80.000:  Total  Annual  Hours 
1. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMSs  Web  site 
addn'ss  at  http://\^'WTA-. hcfa.gov/regs/ 
j>niact*-i5  htm.  or  e-mail  your  request. 
in(  ludinp  vour  address,  phone  numlaer, 
OMB  number  and  HCFA  document 
identifier,  to  Papenvork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
informatiin  (  ollertions  must  be  mailed 
within  60  dav-  t  f  this  notice  directly  to 
th.'  CMS  Paperwdrk  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services. 


I 
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Secuntv  dnd  Standards  Group.  Division 

of  ('M.S  P^ntfrprisc  Standards,  Attention: 
Iulif>  Brown  CMS-R-2  i8  Room  \2-14- 
26.  7500  Secuntv  BnuUnarri,  Baltimore. 
Maryland  21244-1850. 

UdtM.i  Ortnber4.  2001. 
lohn  P  Burke  III. 

Reports  Cit'orance  Officer.  SecuHty  and 
Standards  Group.  Division  of  CMS  Enterprise 
Standard'^ 
(FR  Do<    Ol-Jnhe-i  Filed  10-11-01:  8:45  ami 

BtLLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-50] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY;  Centers  for  Medicare  and 
Medicaid  Services.  HHS.  In  compliance 
with  the  requirement  of  section 
3506(c)(2)(.-\)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
(formerly  known  as  the  Health  Care 
Financing  .Administration  fHCF.A'i. 
Department  of  Health  anci  Human 
Services,  is  publishing  the  following 
summary  of  proposed  coHertions  for 
public  comment   Interested  persrjns  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  U)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden,  (3)  ways  to  enhance  the  qualitv 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden 

Type  of  Information  Collection 
Request  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection  Medical  Records 
Review  Under  PPS  and  Supporting 
Regulations  in  42  CFR  412  40-412  52: 
Form  \o    CMS-R-005n  'OMB  «  0938- 
0359):  f 'se  Peer  Review  Organizations 
(PRO)  are  authorized  to  conduct 
medical  review  activities  under  the 
Prospective  Payment  Svstem   In  order  to 
conduct  the  medical  review  activities 
we  depend  upon  hospitals  to  make 
available  medical  records.  PROs  ensur" 
that  admissions  are  medic  alh 
necessary,  provided  in  the  appropriate 
setting,  and  that  they  meet  acceptable 


standards  of  quality.  Frequency:  When 
records  are  reviewed;  Affected  Public: 
Business  or  other  for  profit;  Xumber  of 
Respondents:  7.087;  Total  Annual 
Responses:  899.340;  Total  Annual 
Hours:  26,865. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  ore-mail  your  request, 
including  your  address,  phone  number, 
0MB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(4101  786-1326  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services. 
Security  and  Standards  Group.  Divisitm 
of  CMS  Enterprise  Standards.  Attention: 
lulie  Brown,  CMS-R-50.  Room  .N2-14- 
26.  7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated  October  4.  2001. 
(ohn  P.  Burke  III. 

Reports  Clearance  Officer.  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Dor  01-25684  Filed  10-11-01;  8:45  ami 

BtLLING  CODE  4120-30-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-211] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services.  HHS  In  compliance 
with  the  requirenifnt  of  section 
3506(c)(2)(Aj  of  the  Paperwork 
Reduction  Act  of  1995.  the  Centers  for 
Medicare  and  Medic:aid  Services  (CMS) 
(formerlv  known  as  the  Health  Care 
Financing  Administration  (HCFA)), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summarv  of  proposed  collections  for 
publu  (  omment   Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  ( 1 )  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  c()llei:tion  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Tvpe  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Model 
Application  Template  for  State  Child 
Health  Plan  Under  Title  XXI  of  the 
Social  Security  Act.  State  Children's 
Health  Insurance  Program,  and  Model 
.Application  Template  and  Instructions; 
Form  .Vo  .•  CMS— (OMB#  0938-0707): 
I'se:  States  are  required  to  submit  Title 
XXI  plans  and  amendments  for  approval 
by  the  Secretary  pursuant  to  section 
2102  of  the  Social  Security  Act  in  order 
to  receive  funds  for  initiating  and 
expanding  health  insurance  coverage  for 
uninsured  children.  The  model 
application  Template  is  used  to  assist 
States  in  submitting  a  State  Child  Health 
Plan  and  amendments  to  that  plan; 
Frequency- Once;  Affected  Public:  State, 
local,  or  tribal  gov't;  Number  of 
Respondents:  42;  Total  Annual 
Responses:  42;  Total  Annual  Hours: 
3.360. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http;//www. hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown.  CMS  R  211.  Room  N2-14- 
26.  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850 

Dated:  October  4.  2001. 
lohn  P.  Burke  III. 

Reports  Clearance  Officer.  Security  and 

Standards  Group.  Division  of  CMS  Enterprise 

Standards 

IFR  Doc.  01-25fi85  Filed  10-1 1-01.  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-131] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services.  HHS 

In  compliance  with  the  requirement 
of  section  .3.5n6(t:)(2)(Aj  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Ser\*ices  (CMS)  (formerl\  known  as  the 
Health  Care  Financing  Administration 
(HCFAi).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summarv  of  proposed 
collections  for  public  f:omment. 
Interested  persons  are  invited  to  spnd 
comments  regarding  tiiis  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  an\ 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  qualitv 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  technique?  or 
other  forms  of  information  technolog\  to 
minimize  the  information  i  ollection 
burden. 

Type  of  Information  CoIUh  tion 
Rfqupst:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection  Advance 
Beneficiary  Notice;  Form  \'o    CMS-R- 
1,31  (OMB#  0938-0566);  Use 
Physicians,  practitioners,  suppliers,  and 
providers  furnishing  Part  A  or  Part  B 
items  or  services  may  bill  a  patient  for 
items  or  services  denied  bv  Medicare  as 
not  reasonable  and  necessary  if  thev 
informed  the  patient,  before  furnishing 
the  item  or  service,  that  Medicare  was 
likely  to  deny  payment  for  the  items  or 
services  and  the  patient,  after  being 
informed,  agreed  to  pay  for  the  items  or 
services;  Frequency:  On  occasion; 
Affected  Public:  Businesses  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions:  Number  of 
Respondents:  1,028,585;  Total  Annual 
Responses:  19,660,110;  Total  Annual 
Hours:  1,638,345. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access,  CMS's  Web 
Site  address  at  http://w\\i\-. hcfa.gov/ 
regs/ prdact95.htm.  or  E-mail  vour 
request,  including  your  address,  phone 


number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwi)rk@hf  fa  gov,  or  call  the  Reports 
Clearance  Offic:('  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address; 
CMS.  Office  of  Information  Services, 
Security  and  Standards  Croup,  Division 
of  CMS  Fnterpnse  Standards,  Attention: 
lulie  Brown.  CMS-R-131,  Room  N2- 
14-26.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Drtted:  October  4,  2001. 
Inhn  P  Burke  III. 

Hi  pnris  C^li'arance  Officer,  Security  and 
Standards  Group.  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  01-2.S686  Filed  10-11-01;  8:45  am) 

BILLING  CODE  412(M33-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-2746  (formerly 
HCFA-2746)] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

In  (.omplidiu  e  with  the  refjuiremen* 
of  section  .^,S06(c  liJii.A;  oi  the 
Paperwork  Redut  tion  AcX  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  ((CiMS)  formerly  the  Health 
Care  Financing  .administration!. 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMBI  the 
following  proposal  for  the  collection  of 
information   Interested  persons  are 
invited  to  send  comments  regaiding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  ini  hiding 
any  of  the  following  sublet  ts  (Ij  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency  s  functiiuis 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  tec  hnology  to 
minimize  the  information  rollertion 
burden 

Type  of  Infarmotinn  iA)lU'(  turn 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection  End  Stage  Renal 
Disease  Death  Notification:  Form  So 
CMS-2746  (OMB#  0938-0448);  Use: 


This  form  is  completed  by  all  Medicare 
approved  ESRD  facilities  upon  death  of 
an  ESRD  patient.  The  forms  primary 
purpose  is  to  collect  fact  and  cause  of 
death.  Reports  of  deaths  are  used  to 
show  cause  of  death  and  demographic 
characteristics  of  these  patients.; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit: 
Federal  Gov't.,  Not-for-profit 
institutions;  Number  of  Respondents: 
4,000;  Total  Annual  Responses:  56,258; 
Total  Annual  Hours:  9,564. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
w-wH'. hcfa.gov/regs/prdact95. htm.  or  e- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Papervi'orh&hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address;  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Evdt.  New  Executive 
Office  Building.  Room  10235. 
Washington,  DC  20503. 

Dated:  September  27.  2001. 
lohn  P.  Burke  III. 

CAfS  Reports  Clearance  Officer.  CMS.  Office 
of  Information  Semces.  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards 

IFR  Do(    01-25687  Filed  10-11-01:  8:45  ami 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier   CMS  1CX)26] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

in  1  Hinjiiaiu.e  with  tl»e  requirement 
i.f  se,  tiii  i')06(c)(2)(A)  of  the 
!'h[i.  ru    rk  Reduction  Act  of  1995.  the 
(..uiitL'rs  lur  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Ser\'ices,  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
rdllertion  of  information  Interested 
I"  rson^  ire  invited  to  send  comments 
rei^ariiiiL  i!i«  burden  estimate  or  any 
1  ither  dspet'.   if  this  collection  of 
information,  including  any  of  the 
f^||(lv^  irit:  ^lilijects:  (1)  The  necessity  and 
utilit\  1  !  till  proposed  information 
collection  for  the  proper  performance  of 
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the  agency's  functions;  (2)  the  accuracv 
of  the  estimated  burden.  (3j  wavs  tn 
enhance  the  quality,  utility,  and  claritv 
of  the  information  to  be  collected,  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  mformaUnn 
technology  to  minimize  the  information 
collection  burden 

Type  of  Information  Collfction 
Request  Reinstatement,  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Title  of  Information  Collection: 
Survey  of  Medicare  Beneficiaries  Wh" 
Involuntarilv  Disenroli  from  their 
Health  Plan 

Form  \o.  CMS-10026  (C)MB#  0938- 
0817). 

L^se.-  In  Ianuar\-  2002.  many  managed 
care  plans  are  expected  to  withdraw 
from  Medicare  or  reduce  their  ser\i(  e 
area.  This  will  continue  a  trend  that 
began  in  lanuary  1999.  CMS  wishes  to 
survey  approximately  J.fiOO  affee  u^d 
beneficiaries  in  early  2002  to  determuie 
how  they  were  impacted  bv  thf 
withdrawals  and  whether  thev  received 
sufficient  information  about  options  for 
replacing  their  managed  care  c dverage. 

Frequency:  Other:  One-Time 

Affected  Public  Individuals  or 
Households 

Number  of  Respondents:  3.600. 

Total  Annual  Rpspon^es:  3.600. 

Total  Annual  Hours:  684. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
CMS's  Web  Site  address  at  http:// 
www,hc/b.?fn/rpgs  prd(ict95  htm.  or  e- 
mail  your  request,  inriuding  \'our 
address  and  phone  number,  f" 
Papen\ork%hcfa.gov.  or  c  all  tti-'  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  c:omments  and 
recommendations  for  the  proposed 
information  collef:tions  must  be  mailed 
within  30  days  of  this  notice  dire(  tlv  to 
the  OMB  Desk.  Officer  designated  at  th»' 
following  address  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  102  35. 
Washington,  DC  20503 

Datf-d    S>'ptfmh»T  I'-i    JDOl. 
lohn  P.  Burke  III. 

CMS  Rrpo^'.  Cifarance  Officer.  C.V/S.  Office 

i)f  Informtiti'in  Srn'jre.*,  Security  and 

Standard  •>  (inmii  On  ision  of  CMS  Enterprise 

Standards 

!FR  Do<    01-.'5fi88  Fil'M!  !()-n-()l    8  4 "i  ami 

BILLMG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  01N-0048] 

Agency  Information  Collection 
Activities:  Announcement  of  OMB 
Approval;  Current  Good  Manufacturing 
Practice  Regulations  for  Type  A 
Medicated  Articles 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Cood  Manufacturing  Practice 
Regulations  for  Type  A  Medicated 
Articles.  "  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB I  undt'r  the  Paperwork  Reduction 
Act  .if  mq.T  Mhe  PRA! 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Preslev.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1472 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  nf  |une  15,  2001  (66  FR 
32628).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  inff)rmati(m  unless  it 
displays  a  currently  valid  OMB  control 
number  OMB  has  now  approved  the 
infnrmation  ( ullection  and  has  assigned 
OMB  contrcl  number  091 0-01  o4.  The 
approval  expires  on  September  30, 
2004.  A  copy  of  the  -supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Hati-H   OciobtT  .1.  2001. 
Mai>iaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 

IFR  !)•><    ai-2ifo8  V'lh'd  10-11-01:  8  45  nmi 

MLUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-01 76] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Good  Laboratory  Practices 
(GLP)  Regulations  for  Nonclinical 
Laboratory  Studies 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice, 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 

Good  Laborator}'  Practices  (GLP) 
Regulations  for  Nonclinical  Laboratory 
Studies"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
lonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  20.  2001  (66  FR 
37977).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0119  The 
approval  expires  on  September  30. 
2004.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gnv/ohrms/dockets. 

UcitHd:  October  5.  2UU1 
Margaret  M.  Dotzel. 

.■\s>-<ifiotf'  CiinimissioruT  for  Polirv 

il"R  Do(  ,  01-256.-1C)  Filed  10-11-01;  8.4,t  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01  ^M)277] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Reports  of 
Corrections  and  Removals 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  .^ct  of  199.T. 

DATES:  Submit  written  comments  on  the 
collection  of  information  bv  November 
1.3.2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  informati(3n  to  the 
Office  of  Information  and  Regulaton,- 
Affairs.  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  N\V..  rm.  10235. 
Washington.  DC  20503.  .Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlo.sburg.  Office  of  Information 
Resources  Management  fHFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  NfD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  IJ.S.C  3507.  FDA 
has  submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance 
Reports  of  Corrections  and  Removals — 
21  CFR  Part  806  (OMB  Control  No. 
0910-0359)— Extension 

Section  519(0  of  the  Fedt-ral  ^(.(..i 
Drug,  and  Cosmetic  ,\c:1  (the  act)  (21 
r.S.C.  360i(f))  directs  FDA  to  issue 
regulations  tt)  require  device 
manufacturers  and  importers  \o  .'•(■pert 
promptly  to  FD.A  any  correction  ur 
removal  of  a  device  undertaken  by  such 
manufacturers  and  importers  if  the 
correction  or  rerao\  al  wa>  undiTlaken  to 
reduce  a  risk  to  health  pos(>d  b\  the 
device  or  to  remedy  a  violation  of  the 
act  caused  by  the  device  which  mav 
present  a  risk  to  health   Inder  21  CFR 
806  10  and  806  20(aj.  FUA  requires  that 
each  device  manufacturer  and  iinport'r 
shall  submit  a  written  report  to  FD.-\  of 
any  action  initiated  to  Lorre(  t  or  reniiuc 
a  device  to  reduce  a  risk  to  health  posmi 
by  the  device  or  to  remedy  a  violation 
of  the  act  caused  by  the  device  whu  h 
mav  present  a  risk  to  health  within  lo 
working  davs  of  initiating  >urh 
correction  or  removal   In  addition,  each 
manufacturer  and  importer  of  a  device 
who  initiates  a  correction  or  remn\-al  of 


d  (lt'\  K  I'  th,it  1^  ni  it  required  to  be 
rfjKiricd  !(   VDA  ^ti.-.i;  keep  a  record  of 
buch  t  urrfction  ui  rmnoval. 

The  information  collected  in  the 
reji:  rts    if  (  I  irrections  and  removals  will 
>('  ijM(i  b\  FDA  to  identify  marketed 
li  V  K  !■■-  that  have  serious  problems  and 
to  ensure  that  dangerous  and  defective 
devices  are  removed  from  the  market, 
assuring  thit  i  P  \  has  current  and 
complete  inlurniation  regarding  these 
corrections  and  removals  and  whether 
recall  action  is  adequate.  Failure  to 
collect  this  information  prevents  FDA 
fnni  riM  living  timely  information  about 
devices  that  may  have  a  serious  effect 
on  the  health  of  the  users  of  the  devices. 

R«'N|    ;i  i-nts  to  this  information 
1     :'i  I:   ii  ire  businesses  or  other  for- 
[r  lilt  manufacturers  or  importers  of 
nieiiical  devices  who  must  remove  or 
I  rret  t  medical  devices  that  cause 
public  health  risk  to  the  general  public. 

In  the  Federal  Register  of  July  6.  2001 
(66  FR  35644),  the  agency  requested 
comments  on  the  proposed  collection  of 
information.  No  comments  were 
received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.- 

-Estimated  Annual  Reporting  Burden  ^ 

21  CFR  Section 

No  ot  Respondents 

1 

Annual  Frequency              Total  Annual            l,               „ 
per  Response                   Responses             ^^'''^  ^"^  ^''soonse 

Total  Hours 

80610 

880 

1                  1                    :              880                                    10 

8.800 

'  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  vvith  this  coUection  ot  intormation 

Table  2. — Estimated  Annual  Recordkeeping  Burden  ' 


21  CFR  Section  No  ot  Recordkeepers        Annual  Frequency  of  Totel  Annual         J        ^Hc^l^per 

^  Recordkeeping  Records  i        Recordkeeper 


Total  Hours 


806  20(a) 


440 


440 


10 


4.400 


'  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  intormation 


The  following  is  an  explanation  of  the 
burden  estimate: 

Reporting  Burden 

FDA  estimates  that  it  would  take  10 
staff  hours  to  prepare  and  assemble  a 
written  report.  For  the  estimated  880 
reports.  FDA  estimates  that  respondents 
will  spend  8,800  hours  to  prepare, 
assemble,  and  send  the  reports. 

Recordkeeping  Burden 

FDA  estimates  that  it  would  take  10 
staff  hours  to  prepare  a  written  record. 
For  the  estimated  440  records,  the  total 
recordkeeping  burden  is  estimated  at 
4,400  hours  per  recordkeeper. 


Hated   ()(tober  =1   2001. 
Margaret  M.  Dotzel, 
AsscKiatf  i.ommissioner  for  Policy. 
iFRDot  01-2.ihB0  Filed  10-11-01:  8:45  ami 
BIUJNG  CODE  416(M>1-S 


DEPARTMEr^  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Transmissible  Spongiform 
Encephalopathies  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


Thi^  notice  announces  a  forthcoming 
meetmu  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
''FD.\i  .^t  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

\i;,7i'     '  I.     ::  -nittee:  Transmissible 
S[    iigit  rin  LiiL-L'phalopathies  Advisory 
Criii-i!n;ttf»e. 

IrfniTu!  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA  s  regulatnr\'  issues. 

Date  and  Tir.u-  The  meeting  will  be 
held  on  ()<  tnh.r  ."),  2001,  from  8  a.m. 
to  3:30  p  ni  and  on  October  26,  2001. 
from  8dm   tn  4   U)  p  m. 

iyxar.'cn   Hi)iidri\  Inn   Kennedy 
Hdlirooni.  H^~"  (,i>fjx).-i  \\'e..  Silver 
.Spring,  MD 

(k>nt(ut  WiiJMni  }  reas,  or  Sheila  D. 
I.angford,  Center  tor  Biologies 


52142 


Federal  Register/ Vol.  66,  No.  198/Friday.  October  12,  2001 /Notices 


Evaluation  and  Research  (HFM-71). 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  RockviUe,  NtD  20852- 
1448,  301-827-0314,  or  FDA  Advisnrv 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting 

Agenda:  On  October  25,  2001 ,  the 
committee  will  discuss  FDA's  draft 
document  entitled  "Guidance  for 
Industry:  Revised  Preventive  ^ledsur^'^ 
to  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Iakob 
Disseise  (CJD)  and  Variant  Creutzfeldt- 
Jakob  Disease  (vCJD)  by  Blood  and 
Blood  Products"  (published  in  the 
Federal  Register  on  August  29.  2001  (66 
FR  45683),  http://www  fda  gov/cber 
gdlns/cjdvcjd.pdf).  Later  that  morning 
the  committee  will  discuss  amino  acid 
sourcing  and  production,  and  the 
theoretical  risk  of  transmission  of  the 
BSE  agent  through  their  use  in  vaccines, 
other  biologicals  and  human  drugs  On 
October  26,  2001,  the  committpp  will 
discuss  the  risk  of  bovine  brains  and 
other  neurological  tissue  for  human  use 

Procedure  On  October  25,  2001,  from 
8  a.m.  to  110  p.m  and  from  1:40  p.m. 
to  3-30  p.m  ,  and  on  October  26.  2001. 
from  8  am  to  4  30  p  m  .  the  mf^eting  is 
open  to  the  public  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  mav  be  made  to  the  contact 
person  by  October  18.  2001   Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  to  9:30a  m.  and  1:40  p.m.  to  2:10 
p.m.  on  October  23.  2001.  and  hetwpen 
1  p.m.  to  1:30  p  m.  on  October  2h   2001. 
Time  allotted  for  each  presentation  may 
be  limited  Those  desiring  to  mak*' 
formal  oral  presentations  should  notitv 
the  contact  person  before  October  18. 
2001,  and  submit  a  brief  statem"nt  nf 
the  general  nature  of  the  evid^nc  i'  or 
arguments  they  wish  to  present,  th*' 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committer'  Dehberatmn^:  On 
October  25.  2001.  from  1:10  p.m.  to  1:40 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C,  552b(c)(4)l 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  .\r\  (5 
U.S.C  app  2) 


Dated:  October  4,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

(FR  Doc.  01-25607  Filed  10-11-01;  8:45  am] 

BILLING  CODE  4160-01   S 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  Septemtier  2001 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  2001. 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below  When  an  exclusion  is 
impf)sed.  no  program  payment  is  made 
to  anyone  for  anv  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergencv  rrxim)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  ('are  programs  In  addition,  no 
program  pavment  i^  made  to  any 
busmess  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  bv  an  excluded  party 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
ex(  luded  partv  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject 
Citv  State 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


Aragones.  Concepcion  N  

10/18/2001 

Newmarket    NH 

Brocugiio  Steven  j  

10  18/2001 

Devens   MA 

Burt   Atiq  Amad   

10  18/2001 

Eilzat>et^  NJ 

Car'lon   Edward  D        

10-1  a  2001 

Gainesville   VA 

Columbia  Management  Cos, 

\nc                                    

07/01/2001 

Nasnviiie  TN 

Conneii   Debra  A  

10/18/2001 

Lancaster  OH 

Covone   Domimck     

10' 18/2001 

Fori  Dix   NJ 

Craqen   Kenneth  Russell    

10/18/2001 

Los  Angeles    CA 

EKpo    Asuquo  Eyo     

10/18/2001 

Sugarland   TX 

Espmoza  Mana  Aura 

10/ia'2001 

Southgale  CA 

Fenster  Roben  h       

10/18/2001 

Subject 
City.  State 

Denver.  CO 
Galstyan.  Arutyun     

Glendale,  CA 
GevorVyan,  Arman  

Norlti  Hollywood,  CA 
Glass.  Ted  Alan  

Fredencksburg,  VA 
Griffin,  Bnan  Michael  

Shatleigh,  ME 
Gngoryan,  Manouk  

Los  Angeles,  CA 
Grossman,  Gary  

Dix  Hills,  NY 
Guerrero,  Marta  

Miami.  FL 
Gutierrez,  Orlando    

Southgate.  CA 
Hardister,  Eamest  Richard 

Boise,  ID 
Hertz,  Bradley   

Miami,  FL 
Hicks,  Ingnd  D  

Union  Grove,  Wl 
Johnson,  Lucy  Young  

Maplewood,  MN 
Keating,  Janadean 

Salt  Lake  City,  UT 
Keo.  Channy 

Long  Beach.  CA 
Kessler  James  M  

Lutherville,  MD 
Khozak,  Elizabeth  A  

Manchester.  NH 
Kuyumdzhyan,  Amrien  

Los  Angeles,  CA 
Lagasse,  Joy  A   

South  Casco.  ME 
Larson.  Jeannine  C  

Portland,  ME 
Leach,  Debra 

Danbury,  CT 
Lee.  Salvacion  

Bell  Canyon.  CA 
Leiti.  John    

Roswell.  GA 
Levias.  Percy  L 

Starks,  LA 
Linscott.  Terry  L 

Alderson,  WV 
Lovett,  Gareth  

Manetta.  GA 
Lyall,  Chelsea  Damans    .. 

Durango  CO 
Maury,  Mancela  

Surfside,  FL 
McKeown,  James  Lee  Jr  . 

Cleanwater  FL 
Men.  Yen  

Kent,  WA 
Miller.  Nival  Rizk  

Tuscaloosa.  AL 
Mkhitaryan,  Ashot   

Van  Nuys.  CA 
Munguia.  Carlos  

Pinkenngton.  OH 
Nguyen,  Ly  Quang  

Escondido  CA 
Oilschlager,  Gerald  Altserl 

Long  Beach,  CA 
Pacher.  Cathenne  Jean   .. 

Gulfport.  MS 
Pak,  John  Won  Chat  

Fresno.  CA 
Pakhanyan,  Hakob  


Effective 
date 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/ia'2001 


10/18/2001 


io/ia20oi 


io/ia2ooi 


10/18/2001 


io/ia2ooi 


10/18/2001 


io/ia2ooi 


io/ia2ooi 


io/ia20oi 


10/18/2001 


io/ia20oi 


io/ia2ooi 


io/ia2ooi 


io/ia2ooi 


10/18/2001 


10/18/2001 


10/18/2001 


io/ia20oi 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


10/18/2001 


io/ia20oi 
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Subject 
City.  State 


Effective 
date 


Subject 
City,  State 


Effective 
date 


Van  Nuys,  CA 
Pans.  Allen  Lee  

Altanta   GA 
Peck.  Cfinstopher  J     

Kensington   CT 
Petrosyan.  Karapet     

Burbank.  CA 
Pharmacare,  Inc  

Lutfierville.  MD 
Reddick  Labrenda  Jacqueline 

Detnot.  Ml 


10/18/2001 
10182001 
10  182001 


Detroit   Ml 
Weisbrod,  Earl  Bruce  , 
Paradise  Valley,  AZ 


10/18/2001 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


10  18/2001      Corzine.  Kendra  S  Childress 

Belknap  IL 
10' 18/2001      Courtney,  Joan  Fazio  

Venefia   PA 


Reed.  Tracy  Lanell     1     10/18/2001      Davis  Royanna  Mae 


Tulsa.  OK 
Riverview  Nursing  Centre  Inc 

Baltimore  MD 
Rubin.  Daniel      

Wanwick.  NY 
Ruiz,  Rolando  Jose     

Soutfigate  CA 
Sadatrafiei.  Mohammad  R 

Brockton.  MA 
Saing.  Chhaylee  Soy  

Atwater,  CA 
Shirley  Mastic  Pharmacy  Inc  . 

Shirley.  NY 
Silbaugh.  Theresa       

Chicopee  MA 
Snyder  Alfred  

Lawrence  NY 
Thetford.  Nancy  

Bryan   TX 
Thibodeau.  Patrick      

Ray  Brook.  NY 
Tibbitts  A  Jeffrey 

W  Hartford  CT 
Torosian  Rouben  

Los  Angeles.  CA 
Tyler,  John  W  

Ray  Brook   NY 
W  Alan  Racette  D  D  S,  M  S, 

PC  

Lansing.  Ml 
Webster  Anthony  F 

Ray  Brook   NY 
Wolfe  Dana  L     

Alderson  WV 
Wright  James  B  

Caryville   TN 


Cincinnati   OH 
10  18'2001      Floyd.  Thomas  P  

Plainfield.  Ml 
1018/2001      Gunnel!   Shirley  Ann  

Dnft   KY 
10/18'2001      Poindexter.  James  Willie    ... 

Houston   TX 
10/18/2001      Potter   Mark  C     

Lewisburg   PA 
10-18/2001      Runnels.  Ann  Mane     

Mamon   LA 
10/18-2001      Stanton,  Francis  Xavier   JR 

La  Jolla,  CA 
10  18/2001      Thompson   Ricardc  D   

Oklahoma  City   OK 
10182001      Weber  Carolyn  J        

Pittsburgh    PA 
10/18/2001 

10/18/2001 

10/182001 

10/18/2001 

10/1^2001 


io'ia'20o 

10/ 18/200 
10/18/200 
10/18/200 

10/18  20C 

10  18  20(;' 
10  18  200 
10  18  200 
10  18  200: 
10  18200 
1018,-200 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


FELONY  CONVICTION  FOR  HEALTH  CARE 


Batchelder.  Annette  J  

10/18/2001 

Loudon.  NH 
Cantu,  Estefana  Mana 

Mathis  TX 
Chasse.  John  P  

io/ia'2ooi 

10/182001 

Minersville.  PA 
Donahoe.  Donald  R  

io/ia'2ooi 

Mitford.  CT 
Dubowski,  Waiter 

Monterey.  CA 
Glomah,  Tabia  Barbor 

iaia'20oi 
io/ia'20oi 

West  Covina,  CA 
Mestetsky.  Ilya  Gregory  

Valley  Village.  CA 
Moore  Shomia  Stiautia 

10/18/2001 
10/18/2001 

San  Diego,  CA 
Murray.  Nichoie  M       

10/18/2001 

Springfield,  VT 
Racette,  Wendell  Alan 

10/18/2001 

Lansing,  Ml 
Smith,  Sabrina  Anne  

10/18/2001 

Ada  Dohnis  I  

Mt  Pleasant   lA 
Allen  June  

Victor   NY 
Alter,  Rot>ert  John      

St  Louis   Ml 
Ancino   Elena  Buendia 

Palmdale  CA 
10/18/2001      Baker   Edith  Benee    

Richmond   VA 
10182001      Bangura   Fatima  

Columbus  OH 
10'18'2001      Bermudez  Janet        

Newhall,  CA 
10/1  a  2001      Broussard   Ned  E 

Exeter.  NH 
Bums.  Katrina  

Jackson   MS 
ChartX)nneau   Robert  

Sioux  Falls   SD 
Cnger.  Chnstina  Ann  

Denver  CO 
Cruz.  Joyce  

Kaplan   LA 
Dalton,  Del  B      

San  Diego  CA 
Dodson  William  Henry 

Charleston  WV 
Edwards.  McKinsey  Lee 

Glenmora  LA 
Ethenngton,  Woods  Jr 

Wilmington   DE 
Freeman  Kattienne  N 

WaynestX)ro  PA 
Gabnnowicz  Adam  James 

Mesa,  AZ 
Gilbert,  Knsten  H  

Fort  Worth   TX 
Hagger,  Charles  Ray  

Cottonport   LA 
Harter,  Chartynne  S  


10/18/200 
10/18/200 
10/18/200 

10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18'200 
10  1820C 
1 0  1 8  ?OCi 
10  18  200 
10  18  200 
10  18  200' 
10  l8  2CX:r 
10  18  200 
10  18200 
1 0  1 8  200 
10  18  20C1 
10  18  200 
10  18  200 


Subject 
City,  State 

Effective 
date 

llion.  NY 
Johnson  Sadie  

10/18/2001 

Alexandna  LA 
Joyr>er.  Demetnus   

Wilmington.  DE 
Kemmer,  Richard  C  •.. 

10/18/2001 
10/18/2001 

Sacramento  CA 
Klosterman.  Michael  Justin  

Loveland.  OH 
McGill.  Jeri  

10/18/2001 
10/18/2001 

Heidelberg.  MS 
Merchant  David  L  

10/18/2001 

W  Lebanon,  NH 
Minks,  Rebecca  L 

10/18/2001 

Phoenix.  t<Z 
Moore  Moses 

Hutchinson,  KS 
Moreli  James  A 

10/18/2001 
10/18/2001 

Easton   PA 
Nielsen  Teresa  Rae 

10/18/2001 

Sterling  CO 
Olivas,  Rafael  A 

10/18/2001 

Tucson,  AZ 
Peak  Sun  0 

10/18/2001 

Oiympia   WA 
Phillips    Patncid  A      

10/18/2001 

Baltimore  MD 
Reaster-Glover  Sharmane  B    .. 

10/18/2001 

Columbia  SC 
Rivera   Edgar  Humberto 

Robtes        

W  Valley  City,  UT 
Rodnguez.  Julia  

Muncy   PA 
Rominger  Knstina    

Hattiesburg,  MS 
Russell.  Victona  Mayo 

Miami.  FL 
Scartjrough  Joyce  Marie 

Detroil.  Ml 
Sf>ellon,  Mary  Lou    

Apple  Valley  CA 
Showatter  Anna  Mane     .. 

Lorain   OH 
Spauiding  Paul  E  

Augusta,  WV 
Thacker,  Frances  Conr^er 

Amelia  Courttiouse.  VA 
Ward  Adrian  Darryl  

Rchmorxl,  VA 


10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


fr^'ernian    Kct'"  '.'k  nael  

10/18/2001 

Diamoncthead   MS 
Phelps  Brenda  Lee  

10/18/2001 

Waverty    lA 

Heuihpr  Mary  Elizat)eth    

10/18/2001 

Prescott.  Ml 

CONTROLLED  SUBSTANCE  CONVICTIONS 


Milie'    VicKi  jear 

Fort  Wayne    iN 

WhipKey   Carla  T 

Murrysville    PA 


10/18/2001 
10/18/2001 


LICENSE  REVOCATION/SUSPENSION 
SURRENDERED 


Aiexande'   //iiiiam 

Tiburon   CA 
Alien   Krisline  M  ... 


10/18/2001 
10/18/2001 
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Subject 
City,  State 


Effective 
date 


LA 


CO 


Geneva  NY 
Andersen  Micheiie  

Salt  LaKe  City  UT 
Avila  Diane  M         

Hill,  NH 
Bacon  Man/betn    , 

Robbinsdaie   MN 
Bair  Holly  , 

Richmond    UT 
Baker  Virgie    Gemma 

Louisville  CO 
Baker  Leon  Lioyd  

Waterloo   lA 
Baker,  Demse        

New  Orleans  LA 
Bail,  Teresa  J         

Aurora   CO 
Ball  Charles  B 

Redondo  Beach  CA 
Bashier-Eiahi   Abbas 

Vienna   VA 
Bayard   Sara  Elame 

Lewisviile  TX 
Belliveau  Dana  A  

Kiliingsworth   CT 
Bennett,  Pauia  Ann  ...., 

Rockwall   TX 
Besack  Debra         

Bnstoi   PA 
Biilew   Sheila  , 

New  Orleans 
Bobo  Susan  A 

Colorado  Springs 
Bogenschulz  Elizabeth  A  Rase 

Louisville  KY 
Bourbonniere   Debra  Kay 

Duluth   MN 
Bowers  Elizabeth  M      

Taylors  SC 
Branch,  Chery'  Jones     

Philadelphia,  PA 
Brooks,  Cynthia  Louise   

Minneapolis  MN 
Brown   Floy  Watkms      

Dawson  Spnngs   KY 
Bunton   Apniie  Dawn      

Charleston   SC 
Burch   Yvonne  N  Jarrett 

Owensboro  KY 
Burgett-Ciayton,  Michelle 

Surpnse   AZ 
Byrd   Peggy  S       

San  Angelo  TX 
Caldwell  Kathr/n  J        

Tucson   AZ 
Carroll  Sandra  Jean     

St  Paul   MN 
Caruthers  Christopher  A 

Victorville  CA 
Cast.  Anny  M  

Fredenckburg  VA 
Caulkins  Robert  M 

Shrewsbun/  MA 
Cenac,  Keilie         

Bourg   LA 
Childers  Clarence  David 

Beggs  OK 
Chnstensen  Cynthia       

Hazlet  NJ 
Chnstotferson   Tern/  Lyie 

Chico  CA 
Chnstopherson  Janice  Renee 

San  Jose  CA 
Clairmont,  Deborah  A    


10 

18  2001 

10 

18  2001 

10 

18. 2001 

10 

•8  2001 

10 

18  2001 

10 

18  2001 

10 

18,2001 

10 

18  2001 

10 

18  2001 

10 

'8,2001 

10 

18.2001 

10 

18-2001 

10 

1 8. 200 1 

10. 

ia200l 

10 

1 8. 2001 

10 

182001 

18  2M1 

10 

ia200i 

10 

18  2001 

10 

'3  2001 

10 

1 8  200 1 

10 

1 8, 2001 

'0 

18  200' 

10 

18  2001 

10 

18  2001 

10 

182001 

10 

1 8. 200 1 

10 

18.2001 

10^ 

18.2001 

10 

18,2001 

10 

18.20C'1 

10 

182001 

10 

ia20Ci 

10 

ia2ooi 

10 

1  a  2001 

10 

1  a  2001 

10 

ia200i 

Subject 
City,  State 

Meeker  CO 
Cole.  Sheila  Mane  

Oklahoma   OK 
Combs  Brenda  K  Cook  

Ferguson,  KY 
Connolly  Barbara  Jean  

Rochester  MN 
Constantino,  Mane  

Roselle  NJ 
Cowsar  Sheila  

Benton   LA 
Craven  Caria  Louise 

Minnetonka    MN 
Crotts   Kn/stai  A     

Ft  Dodge,  lA 
Culp.  Mary  Gail 

Fort  Worth.  TX 
Daley  Rita  E  

Waten^het  NY 
De  Montence,  Anu 

Cotali  CA 
Deal.  Kim  Glona  

Waterbury,  CT 
Dean  Gayle  J     

Council  Bluffs    lA 
Dearth  Donna  Elame  

Newport.  Rl 
Del  Pozzo  Phillip  Vincent  ... 

San  Francisco,  CA 
Dinelli.  Joseph  

Scottsdale.  AZ 
Dinville  Joanne  M  

Ankeny   lA 
Domingue   Carmen   

Piaquemtne.  LA 
Drake   Susan  E  

Pilot  Mound,  lA 
Drennon   Cathenne  Claire 

Cedar  MN 
Dyke   Barbara  v";    

Ortord    NH 
Eavens  L'Oda       

Hamden    CT 
Eschie   Roseanne   

Mendota  Hgts   MN 
F'egenschuh   W'Hiam  Harold 

Aihance   OH 
FiLzpatnck    Jennifer  M   

Manchester   NH 
Form    Michael  D   

Ware   MA 
Foster  Heather  M  

Security   CO 
Foster  Craig  Douglas  

Sacramento   CA 
Fox   Bndget  Carol  StuDbs 

Richmond    KY 
Fox   Neida  B 

Orem    UT 
Frasier  Kelly  L  

Schenectady   NY 
Frost    Ronald  George  

El  Paso   TX 
Garner  Lowell       

Ithaca  NY 
Garner   Jo  Ann  Jorgenson    . 

Tempe   AZ 
Gauthe   David         

Jefferson   La 
Gerhardi   Nancy  

Denviiie   NJ 
Gilpin    PatriCiB  A    

Miami    FL 
Glitz   Julie  Jeanme       


Effective 
date 


Subject 
City,  State 


Effective 
date 


10/ia'200 

10  ia200 
10  ia2oo 

10  18-200 

10  ia20o 
10-1  a  200 

10/18/200 

10  ia200 

10/18/200 
10  18200 

10  ia2oo 

1 0  1 8-200 

10  ia2oo 

10'20200 
10  18200 

ioia200 

10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10-18/200 
10/18/200 
10  18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 


Appomattox,  VA 
Goldstein,  Lon  L         

E  Northporl,  NY 
Grayson,  Greta    

Metaine.  La 
Groll.  Sherry  L  

Randolph  UT 
Hadley,  Russell  L  

Amanllo,  TX 
Hager,  Leslie  W  

W  Covina,  CA 
Hall.  Anna  M       

Wayne  NJ 
Hanson,  Patricia  Ann 

Hayfield.  MN 
Hauberg.  Virginia  Lynn  

Blaine.  MN 
Hawkins.  Karen  

Oakland,  CA 
Hays   Peter  M  

Warren.  VT 
Heming.  Joyce  Snyder  

Box  well  PA 
Hicks  James  Thomas 

Oakbrook  Ter   IL 
Hingston,  Elizat>eth  J 

Beverly.  MA 
Hirsch.  Michael  Alan  

Davis.  CA 
Holsey.  Martha  B 

Denver  CO 
Hosey,  Jennifer  Garlick 

Chnstiansburg   VA 
Hovland,  James  S      

Waynesboro,  VA 
Hnnchuk-Huriey,  Diane  M 

Londonderry   NH 
Hull.  Tyrone  Leroy      

Chicago.  IL 
Inwin,  Tiara  M     

Hibbing.  MN 
Isaacson.  Judy  Lynn 

Fort  Myers.  FL 
Jensen,  Vicki  Arlene  

Pocatello.  ID 
Johnson.  Roben  S , 

Palm  Desert.  CA 
Johnson.  Sandra  Mane    .. 

Grand  Meadow.  MN 
Johnson,  Molly  B  

Spartanburg,  SC 
Jones.  Donald  Earl    

Dallas  TX 
Kahl.  Russell  Alan     

Orono.  ME 
Kahrhoft,  Julie  Ellen  

East  Greenwich.  Rl 
Kallina,  Jacqueline  C  

Garwood.  TX 
King,  Deborah 

Wlllingtwro,  NJ 
Klein.  Bartjara  Jean  

Clearwater.  MN 
Knisley.  Charles  Gary 

Phoenix.  AZ 
Kotsias.  Rita  M  

Caledonia.  MN 
Labruzzo,  Melissa 

Haughton,  LA 
Lange,  Cynthia  Gaye 

Forest  Lake,  MN 
Leger,  Patncia  Elizabeth  . 

Brookeland.  TX 
Leveratto,  Sandro  


10/18/2001 
10  182001 

iaia2ooi 

10  18  2001 
10/18.2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/ia'2001 
10.18.'2001 
10  18  2001 
10-182001 
10/1  a  2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
ia'1 8/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
10/18/2001 
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Subject 
City,  State 


Etiective 
date 


Corona  CA 
Lloyd,  Ginger  Louise  

Wichita  Falls  TX 
Locketl,  Harvey  0   

Newp)or1  News,  VA 
Long.  Karen  Sue  

Luling,  TX 
Loomis,  Sandra  D 

New  Virginia,  lA 
Lopa,  Patncia  

Brantord,  CT 
Luzlk.  Michelle  L  

Crescent.  PA 
Lynch.  Michael  J 

Bethlehem,  CT 
Macmaster,  Duncan  R 

Woodbury,  CT 
Madson.  Melissa  Mae  

Fanbault,  MN 
Marshman.  William  Howard  , 

Dallas  TX 
Martinez,  Ramiro  

Orange  Cove  CA 
Matijevlc.  Ivo  

Key  Biscayne,  PL 
Maultsby.  Barbara  Ann 

Marble  Falls.  TX 
McAlister,  John  Edwards    

Norman.  OK 
McAllister.  Donald  John 

Bnstol.  CT 
McAnutty,  Kerr^  Renee  

Mabelvale  AR 
McCaffrey,  Celia  

Bayville.  NJ 
fvlcCall,  Scott  Donald 

San  Juan  Capistrano,  CA 
McCarty,  Teresia  Dawnette  .. 

Austin,  TX 
Melnyk.  Hazel  Ann     

St  Paul,  MN 
Mercer.  Michael  Blame  

Phoenix.  AZ 
Messenger,  Beverly  Ann    

Irving.  TX 
Miller,  Phillip  Duane 

Spnngfield,  IL 
Miller.  Retiecca  A  

Groton,  CT 
Miller,  Trease  Ann  

San  Antonio,  TX 
Moody,  Kelly  Denise 

Pocahontas.  AR 
Mooney.  Patricia  Anne  

Palmdale.  CA 
Moore.  Linda  Louise  

Jdiet.  IL 
Morgan-Carter,  Constance  J 

Ptioenix,  AZ 
Morsch.  Charles  T 

Carterville.  IL 
Moyer,  Thomas  Arthur  II  

Sharon,  Wl 
Murphy.  Susanr>e  Mane  

Minneapolis.  MN 
Nelson.  Virginia  Louise 

Lincoln.  IL 
Norton,  Michelte  L  

Security,  CO 
O'Donnell,  Gloria  J  

Iowa  City,  lA 
Ogden,  Sean  M  

Philadelphia,  PA 
Orth,  Debra  C  


10/18/200 
10/18/200 
1O/ia'2O0 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/ia'200 
10/18/200 
10/18/200 
10/18/200 
1O,ia'2O0 
10' 18  200 
10/18  200 
10/18  200 
10/18/200 
10/18/200 
10/18/200 
10/ia'200 

io/ia'2oo 
io/ia'2oo 

ia  18/200 
10/18/200 
ia  18/200 

10/1  a  200 

10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/20/200 
ia'1 8/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 
10/18/200 


Subject 
City  State 

Baltimore  MD 
Oum   Chul  On   

North  ridge,  CA 
Overstreet  Robert  Edward 

Westmoreland  TN 
Pachol,  Lisa  Anne        

Corona.  CA 
Park   Rin  Andrew       

Sunnyvale  CA 
Pathak.  Arvind  K        

Cumbertand  MD 
Patton.  Michael  John  

El  Cajon   CA 
Pedersen,  Craig  Alan  

San  Diego  CA 
Perez,  Roman  T  

Denver  CO 
Perretta   Frank  P  

Clermont   FL 
Peter  David  Charles  

Vancouver  WA 
Peters,  Barbara  J        

Clinton   IA 
Peterson,  Lindsey  Grady    . 

Virginia  Beach   VA 
Pineda  Francesca  M  

New  City   NY 
Pinkney,  Gregory  W  Sr 

Richmond   VA 
Pino,  Cynthia  A 

Pueblo,  CO 
Plotis  Lisa  

Oaklyn   NJ 
Ponce  De  Leon   Carlos  J 

Payson,  AZ 
Quinlan,  Knstel  Dawn  

Rantoul   IL 
Reach,  Ralph  Thomas 

Chnstiansburg   VA 
Regan.  Sheila  A        

Hudson,  NH 
Reynolds  Julie  Morgan 

Greenville  TX 
Rice,  James  Lewis     

Omaha,  NE 
Rikard.  Candace  Noel  

Wichita  Falls  TX 
Rodnguez  Beatnz      

Richland  NJ 
Rodriguez   David  Michael 

Portola,  CA 
Roesch,  Kns  A 

Troy   IL 
Roger.  Kevin     

Lafayette,  LA 
Rogers.  Shelia  Lee     

Conroe,  TX 
Ronan,  Kathleen 

Sayreville,  NJ 
Ruggiero,  Paula  E     , 

Westville,  NJ 
SalstHjry  Oxner  Dons  

Alexandna,  LA 
Sanderlin.  Kattileen  

Souttiamplon,  NJ 
Sands,  Michelle  L  

Dallas.  TX 
Scott,  Glenn  

Hackensack,  NJ 
Scott  Jewel  L  

Washington,  DC 
Shea.  Ann  M 

Freehold.  NJ 
Simon.  Barbara  Jean 


Effective 
date 


10 

10 

10 

10 

10 

10 

10 

10 

10/ 

10/ 

10 

1U 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10' 

10 

10 

10' 

10 

10 

10 

10/ 

10/ 


8  2001 

a  2001 

8  200  • 
8'20Ci 
8  200^ 

a20C'i 

8  20C- 
&200- 
8/20C1 

a2wi 

8  20(i  ■ 
8  200^ 
8  2CK:!- 
8  200'^ 
8  20(V 
8  20fi- 

8  2  a-- 

8  200' 
8  20C'i 
8  20C:i 
8  2(X  • 
8  2001 
8  2001 
8  2001 
82001 
82001 
8  2001 
8/2001 
8/2001 

a  2001 

8  2001 

a'2O0i 

8  2001 

a  2001 

82O01 
8/2001 
8/2001 


Subject 
City.  State 

Effective 
date 

Corpus  Christi,  TX 

Sinah.  KukJeep  

10/18/^001 

Macon   MC 

Slater   Barbara  A     '. 

10/18/2001 

Toms  River   NJ 

Smiddv   Denise  Martinicky  

10/18/2001 

Badclitl  Kv 

S^^It^    Karen  Sue       

•    10/18/2001 

Channelview    tx 

.Smith  Etlzabef^  Agnes  

10/18^2001 

Orange   ^x 

.Smith   Lyrine  S^amey   

10/18/2001 

Lexington    vA 

Smith   Jimmy  Wayne 

10/18/2001 

Hastings   OK 

S-^ith  Wheeler   Sharron  L 

10/18/2001 

San  Antonio.  TX 

Sleeil  Katnne   

10/18i'2O01 

Evanslon    IL 

Stephens  inga  Denise  

10/18/2001 

Big  Spring    Ty 

Stephens    Rohm  R 

10/18/2001 

Ottawa   IL 

Streit  Howard  Lee  

10/18/2001 

Bartletl.  IL 

Stall   Patncia  J  

10/18/2001 

Katv   TX 

SvKes   Sheila  Ann    

10/18/2001 

Man/ville   TN 

Tavior  Marsha  Lynne 

10/18/2001 

Qrem   UT 

Tedeton  Tina  Louise 

10/18/2001 

PifKens  SC 

Teilis   Roger  Allen      

10/18/2001 

San  Francisco,  CA 

ThitxxJeau   Richard  J  

10/18/2001 

Lewiston,  ME 

Tom   Danny  

10/18/2001 

Sunnyvale  CA 

Tortis    Chnstina  Anne  

10/18/2001 

Lincoln   Rl 

Tosh   Cynthia  Sue      

10/18/2001 

E  Anon    IL' 

Varaa    Anne  thzabeth      

10/18/2001 

Cnishoim   MN 

Varnado   Brenda   

10/18/2001 

Mccomb   MS 

Verdin    Kathy 

10/18/2001 

TaHuiah  LA 

voqei   Scon  M  

10/18/2001 

Glastonbury   CT 

Walker   Paul  Anthony 

10/18/2001 

Fresno    CA 

Wallis   Jod'           

10/18/2001 

Forved  River  NJ 

Ward  Helen  Louise  

10/18/2001 

Arlington    TX 

Wauqh   Dianne  L 

10/18/2001 

Portland   ME 

Wheat   Can  C     

10/18/2001 

San  Anionic    T> 

Wilson   Roger  Dale    

10/18/2001 

Wichita  Falls   TX 

Wilson   Hert)en  Clyde  II  

10/18/2001 

S  Houston   TX 

Wilson    Patrck  F          

10/18/2001 

Schaumburq   IL 

Withers  David  B 

10/ 18/2001 

Woodstock  CI 

Wood    Jerry  Martin       

10/18/2001 

Laylon    UT 

Younq   Kelly  A    

10/18/2001 

Y'orv    PA 

Vousse*    Sam"  Michaf-      

10/18/2001 

I 
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Subject 
City  State 

Effective 
date 

Subject 
City.  State 

Effective 
date 

Subject 
City,  State 

Effective 
date 

Pasadena.  CA 

San  Antonio,  TX 

10/18/2001 

10/18/2001 

1018/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

09/05/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/2001 

10/18/200' 

10/18/200 

10/18/2001 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

10/18/200 

Winter  Haven,  FL 

Martin    Rnn  R 

10/18/2001 
10/18/2001 

FEDERALySTATE  EXCLL 
SUSPENSION 

ISION/ 

Plover.  Wl 
Cho.  David  Kyu  Won  

Giiroy   CA 
Davidson,  Philip  R  

Grand  Prame.  TX 
Dinott   Lee  F 

El  Dorado,  CA 
Mathiak.  Karen  1  

Gnffin,  GA 
Medina,  Jacqueline     

Violette  Jeffrey  E  

10/18/2001 

10  18,2001 

10/18/2001 

Bucksport   ME 
Voncanon   Carol    

Grandada  Hills,  CA 
Mirrafati   Saved  Jalil 

10/18/2001 

Stockton   MO 

Gnttin,  GA 

Irvine,  CA 
Moussaed,  Emile  K    

Livonia.  Ml 
Nguyen,  Thomas  A   

09/05/2001 

FRAUD/KICKBACK 

5 

Edgar  John  u  JR 

New  York,  NY 
Fscher  Steven  Anthony  

Vaileio  CA 
F  izqeraid  Robert  N       

08/06,2001 

04  30  200 1 
04  30  2001 
04  30  2001 

04  30  2001 
08/23/2001 

08,24  1999 
0824  1999 
08/07  2001 

10/18/2001 

Bar-Av  Zeev 

Madison   Wl 

Grove  OK 
Packard.  Richard  Vandyke  

Riverside.  CA 
Passler  Charles  

Armonk.  NY 
Peerenboom-Grenier,  Paula  J 

Viroqua,  Wl 
Peouero  Daniel  Amaado 

10/18/2001 

Klearman   Mernll    

Dundee   NY 
Francis  Michael  Jon      

St  Louis   MO 

•  10/18/2001 

Lancer  Medical  Inc    

Jonesboro  GA 
Freson   Frank  J       

Bala  Cynwyd   PA 

10/18/2001 

Midwest  Continuing  Care   Inc 
St  Louis.  MO 

Tyler    TX 
Fr/e   Derrick  0         

10/18/2001 

Midwest  Medical  Supply  Co 

Inc 

St  Louis   MO 
Morten,  Daniel  Joseph  

University  C'ty   MO 
Fulton   William  Christopher 

OaKiand  CA 
Gaigot  Keith  h      

Weston,  FL 
Perso.  Anthony  

Massapequa,  NY 
Peterson.  Jon  B  

10/18/2001 
10/18/2001 

Bnjning.  NE 
Native  Amencan  Health  Sup 

Waterbupy   CT 
Giii'Dy   Anne  F        

Saint  Cloud.  MN 
Ramirez.  Richard  R  

10/18/2001 

Inc                        

Ardmore   PA 
Gray   Susan  D        

Houston,  TX 
Reid,  Stephanie  Lynn  

Rapid  City,  SD 

10/18/2001 

Native  Amencan  Health  Svc  Inc 
Rapid  City  SD 

Portland  OR 
Greenwood  Kern/  Lance  JR  .... 

Rockford   Ml 
Hashernieh-Estes   Simm 

Encino   CA 
Heim   Deborah  M             

Georgetown.  TX 
Rich,  Kenneth  E  

10/18/2001 

Quigley.  Michael  A  

Santa  Rosa.  CA 

Amionk.  NY 
Rima.  Mark  Alan  

Hot  Sprngs  Natl  Pk,  AR 
Robinson  Kalvin  M    

10/18/2001 

OWNED/CONTROLLED  BY  C 

ONVICTED 

10/18/2001 

ENTITIES 

Little  Canada   MN 
Heinlem  Gary  M  

Chesterfield  MO 
Hert)ert   Robert  F  

Houston,  TX 
Robinson,  Paul  Michael 

10/18/2001 

10  ia20oi 

10  18,2001 
•    10  18,2001 

10/1  a  2001 

10' 18.200' 
10-18/2001 
10.182001 
10,182001 

10/18/2001 

General  Cosmetic  Dentistry 
Glen  Cove  NY 

Venice,  CA 
Rodngues,  Paul  Jorge 

Artesia,  CA 
Roesler-Sirlin,  Chnstina     

10/18/2001 

Intenm  Healthcare  of  Hoiiywoo 
Miami,  FL 

Valencia   CA 
Hernandez   Agapito  B  JR 

McAilen,  TX 
Hiserodt  David  William  

10/18/2001 

Livemnore  Chiropractic  &  Welln 
Livermore.  CA 

Yonkers,  NY 
Rogers  William  Baird   

10/18/2001 

PD  Medical  Supply  

Los  Angeles  CA 

Van  Nuys   CA 
Hoirn   Richard  Nathan  

HoHiSter    CA 
Hunt   Samuei  !        

Tulsa,  OK 
Rothman,  Laura  Lee  

10/18/2001 

Reason  Chiropractic     

Arroyo  Grande,  CA 
Sabatowicz,  Peter  Frank  

Arlington,  MA 
Salmon,  Noreen  A  

Woodland  Park  CO 

10/18/2001 

Summit  Chiropractic         

Deer  Park   TX 
IP   Stephen  Ciement  

Redding.  CA 

10/18/2001 

W  G  Clarks  Counseling  Center 
Detroit  Ml 

In/ing    TX 
Isaac   Herbert  L  II           

Oak  Lawn,  IL 
Scow,  Roger  Dale  Jr  

Beaufon,  SC 
Smith  Carol  A    

10/18/2001 

Westfield  Chiropractic  Center 
Kansas  City  KS 

Bloomfieid  Hills,  Ml 
Jepson   Douglas  Trent  

Coiton   CA 
Johnson    Ricky      

10/18/2001 

Willow  Counseling  Center 
Dayton  OH 

Memphis.  TN 
Southerland.  Rhonda  K  

10/ia'2001 

Chicago  IL 
Johnson   Samuel  F 

KirVsville,  MO 
Staples  Joyce  A 

DEFAULT  ON  HEAL  L 

DAN 

10/18/2001 

Forsylh    GA 
Kea   Rattana  D 

Coos  Bay,  OR 
Taranoo  Rosa  M         

Agyeman  Kwabena  0  

10/18/2001 

1018,2001 
10/ 1^2001 
10  18-2001 
10/18/2001 
10  182001 
10/182001 
10-182001 
'     10/18/2001 

10/18/2001 

Silver  Spnng,  MD 
Agyepong  Eva  Osahene 

New  York    NY 
Kilgore   Wiiiian-  P  

Joplin   MO 
Lamar   Fernando  

Euchd   OH 
Lee  Stephen  j     

Downey,  CA 
1     Tchakalian  Leon  Jay  

10/18/2001 

San  Dimas  CA 
Albnght.  Elizabeth  Sue  

Sherman  Oaks.  CA 
1     Thompson,  Stephen  P 

Lansing,  Ml 
1     Trevtno,  James  G  

10/18/2001 

San  Antonio.  TX 
Asuan,  Senen  R    

10/18/2001 

Chicago  IL 
Barry,  Tracy  L  

Lanqhorne    PA 
Leeper  Kenneth  

Madison  Wl 
Lescht   Ira  C 

San  Antonio,  TX 
1     Veal  Ulanda  Michelle 

10/18/2001 

New  York   NY 
Bittenbender.  Robert  G  

Oakland,  CA 
1     Voigt,  Eric  E  

Hood  River.  OR 
1     Walsh,  Christopher  J  

W  Chester,  OH 
1     Warner,  Rick  A  

10/18/2001 

Wilkes-Barre  PA 
Calandros.  Michael  J    

Pismo  Beach   CA 
Lund   Stevan  Alan  

Arlington   TX 
Manual   Leanna  E  

Dayton   OH 
Marrero   David  R  

10/18/2001 

Point  Pleasant.  WV 
Campo  Stephen  

10/18/2001 

Avon  NY 
Carlin.  Susan  L    

W  Los  Angeles,  CA 
1     White.  Wanda  M  

10/18/2001 
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Subject 
City,  State 


Effective 
date 


Riverdale,  GA 

Wiklinski.  Stephen  L  

10/18/2001 

Old  Tappan,  NJ 

Williams.  Ronald  L  

10/18/2001 

Toledo,  OH 

Yearous,  [y^ark  Harold  

10' 18/2001 

Fort  Morgan.  CO 

Yi.  Mison    

10/18/2001 

Arlington  Hgts.  IL 

OWNERS  OF  EXCLUDED  ENTITIES 


Pitts.  Josepfi  Alexander 
Detroit,  Ml 


10/18/2001 


CIVIL  MONEY  PENALTY  OR  ASSESSMENT 

Applewhite.  Monica  Janet  I     12/18/2000 

Williamsville,  NY 


publishes  a  notice,  on  a  wppkh  hdsis, 
identihing  unutilized,  underutilized, 
excess  and  surplus  Federal  bullding^ 
and  real  properly  that  HIT)  has 
reviewed  for  suitability  for  use  to  a.ssist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  un'.uitable  thi'- 
week. 

Dated:  ()c!tj|>pr  4,  ^UOl. 
)ohn  D.  Garrity, 
Din  ttiir.  Office  of  Special  Needs  Assistance 

Prngrams. 

IFR  Dor   01-2.5456  Filed  10-11-01;  8:45  am] 

BtLUNG  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 


PEER  REVIEW  ORGANIZATION  CASES       Fish  and  Wildlife  Service 


Lehman.  Thomas 
Shreveport  LA 


10/17/2001 


Datpci:  Ot.lotjer  i.  2001. 
Calvin  Anderson,  Jr,. 

Director.  Health  Cart  Administrative 

Sanctions.  Office  of  Inspector  General 

[FR  Dor.  01-2.5689  Filed  10-11-01;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  12,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  Taffet,  Department  of  Housing 
and  Urban  Development.  Room  7262. 
451  Seventh  Street  SW,  Washington,  DC 
20410:  telephone  (202)  708-1234;  TT^' 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 


Migratory  Bird  Hunting;  Draft 
Environmental  Impact  Statement  on 
Light  Goose  Management 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  .Notice  of  meetings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  light  goose  management  which  is 
available  for  public  review.  The  DEIS 
analyzes  the  potential  environmental 
impacts  of  several  management 
alternatives  for  addressing  prriblems 
associated  with  overabundant  light 
goose  populations.  The  Service  is 
issuing  this  notice  to  invite  further 
public  participation  in  the  review 
process,  identify  the  location,  date,  and 
time  of  public  hearings,  and  identih  the 
Service  official  to  whom  questions  and 
comments  mav  be  directed 
DATES:  Written  comments  regarding  the 
DEIS  should  be  submitted  by  December 
14,  2001,  to  the  address  below  Dates  f^r 
eight  public  scoping  meetings  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION  section 

ADDRESSES:  Requests  for  copies  of  the 
DEIS  should  be  mailed  to  Chief 
Division  of  Migratory  Bird  Management 
U,S,  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  ms  6,34 — 
ARLSQ,  1849  C  Street  NW  , 
Washington,  DC  20240.  Copies  of  the 
DEIS  can  be  downloaded  from  the 
Division  of  Migratorv"  Bird  Management 
Web  site  at  http:// 

migratorybirds.fws.gov/issues/snowgsf 
tblcont.html.  Comments  on  the  DEIS 
should  be  sent  to  the  above  address 
Alternatively,  comments  may  be 
submitted  electronically  to  the 
following  address: 


\\  hit  I-  p>ose  _eis@fws.gov.  Locations  for 
eight  [iubli(  hiMrint;-  ar>'  identified  in 
th>'  SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
,\ndre\\    {  ,'iii  f  Division  ol  Migratory 
Bird  Mdn,,i;<rii(.iit,  (703)  358-1714;  or 
lames  Kel!'>v  lbl2)  713-5409. 
SUPPLEMENTARY  INFORMATION:  On  May 
!  V  TMMM    ,  ;,,,tH  p  was  publish  in  the 
Federal  Register  (64  FR  26268) 
■inm  ur.i  int:  that  the  Ser\'ice  intended  to 
[in  p.irr  ill  hnvironmental  Impact 
Statement  addressing  problems 
associated  with  overabundant  light 
goose  populations.  Comments  were 
received  and  considered  and  are 
reflected  in  the  DEIS  On  October  5, 
2001    w.  ;Mt;fi.-,i  t(i,.  public  of  the 
Hv  ,iil,itiilit\  ui  !hr  DLIS  in  the  Federal 
RegLster  (66  FR  51274).  In  our  October 
■'     ()0i  notice  we  indicated  that  the 
( I  iuii)'  lit  period  would  end  on 
November  28.  2001.  Due  to  the  timing 
of  puhlir  hf-arings,  we  have  extended 
the  (  nniiin  lit  period  on  the  DEIS  to 
December  14.  2001,  This  notice  is 
provided  pursuant  to  Fish  and  Wildlife 
Service  regulations  for  implementing 
the  National  Environmental  Policy  Act 
of  1969  (4{)(;FR  1506  6). 

Public  Scoping  Meetings 

Eight  public  hearings  will  be  held  on 
the  following  dates  at  the  indicated 
locations  and  times: 

1,  November  13.  2001;  Washington. 
DC  at  the  ,Auditorium  of  the  Department 
of  the  Interior  Building.  1849  C  Street 
NW    "  ,,  :■!   to  ll;30a,m, 

2  \  aenioer  13.  2001;  Dover.  DE  at 
the  Richardson  and  Robbins 
,\uditorium.  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control   84  Kmus  Hmhway.  7  p.m.  to 
9:30  p.m. 

3.  November  27.  2001;  Bismarck,  ND 
at  the  North  Dakota  Game  and  Fish 
Department  Auditorium.  100  N. 
Kisinarck  Expressway.  7  p.m.  to  9:30 

!-'  ''" 

4   Noveiiiiter  28.  2001;  Bloomington. 
MN  at  the  Minnesota  Valley  National 
Wildlife  Refuge  Visitors  Center,  3815 
East  80th  Street.  7  p.m.  to  9:30  p.m. 

T  \"i  tvember  29,  2001 :  Egg  Harbor 
Township,  Nf  at  the  Clanon  Hotel  and 
Convention  Center.  6821  Black  Horse 
Pike,  7  p.m  to  9:30  p.m. 

6  December  5,  2001;  Blue  Springs, 
MO  at  the  .^uditorlum  of  the  Burr  Oak 
Woods  Nature  Center,  1401  Northwest 
Park  Road.  "  p,m,  to  9:30  p.m, 

7  December  12.  2001 :  Rosenbefg.  TX 
at  the  Te.xas  Agru  ultural  Extension 
Service  Education  C^enter.  1402  Band 
Road.  7:30  p  m  to  9:30  p.m. 

8  December  13.  2001;  Baton  Rouge, 
\./\  at  the  Loinsiand  Room.  First  Floor, 
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Louisiana  Department  of  Wildlife  and 
Fisheries  Building.  2000  Quail  Drive  - 
p.m.  to  9:30  p.m. 

In  order  to  be  considered,  electronic 
submission  of  comments  must  include 
vour  name  and  postal  mailing  address. 
we  will  not  consider  ancmvmous 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  public  record.  The 
public  mav  inspect  comments  during 
normal  business  hours  in  Room  634 — 
Arlington  .Square  Building,  4401  N. 
Fairfax  Drive,  .Arlington.  Virginia. 
Requests  for  such  comments  will  he 
handled  in  accordance  with  the 
Freedom  of  Information  .\ct  and  the 
Council  on  Environmental  Quality's 
National  Environmental  Policv  Act 
regulations  [40  CFR  1506  fi(f)!   Hur 
practice  is  to  make  comments  dwiilrihif 
for  public  review  during  regular 
business  hours.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  record,  which 
we  will  honor  to  the  extent  allowable  b\ 
law  If  a  respondent  wishes  us  to 
withhold  his'her  name  and  or  address, 
this  must  be  stated  prominently  at  the 
beginning  ni  the  comment. 

The  DEIS  evaluates  four  management 
alternatives  to  address  habitat 
destruction  and  agricultural 
depredations  c:aused  b\  light  geese  on 
various  breeding,  migration,  and 
wintering  areas:  (1)  No  attiim  or 
continue"  to  manage  light  goose 
populations  through  e.xisting  wildlife 
management  policies  and  practices 
(Alternative  A).  (2;  modif\  har\'est 
regulation  options  and  refuge 
management  l,-\lternati\e  B) 
(PREFERRED);  (3)  implement  direct 
agencv  cfintrol  of  light  goose 
populations  on  migration  and  wintering 
areas  in  the  United  States  (Alternative 
C);  (4)  seek  direct  light  goose  population 
control  on  breeding  grounds  in  (lanada 
(Alternative  D),  Our  pfferred 
alternative  (.Mternative  B)  modifies 
existing  light  goose  hunting  regulations 
to  expand  methods  r)f  takt>  during 
normal  hunting  seaMin  framewnrkv   In 
addition,  we  propose  to  create  a 
conser\ati(jn  order  to  allow  take  of  light 
geese  outside  of  normal  hunting  season 
frameworks,  authorize  new  methods  of 
take,  and  allow  shooting  hours  until 
one-half  hour  after  sunset.  We  would 
also  modify  management  practices  on 
certain  National  Wildlife  Refuges  to 
alter  the  availabilitv  of  fond  and 
sanctuary  to  light  geese. 

l)ri!.Mi   Odob.^r  1.2001. 
Kevin  Adams. 
Dirfitnr 
jl'K  Dn<    01-2.ittr.  Kile-(i  10-11-01:8:45  ami 

BILLmC  CODE  4310-S5-*! 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-220-01-1020-JA-VEIS] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Conservation  and  Restoration  of 
Vegetation,  Watershed,  and  Wildlife 
Habitat  Treatments  on  Public  Lands 
Administered  by  the  Bureau  of  Land 
Management  In  the  Western  United 
States  Including  Alaska 

AGENCY:  Rur^'HU  ot  Land  Management, 

Inft'riui 

ACTION:  Notice  of  intent  to  prepare  a 

national.  programniati(  environmental 

impa(  t  statement  (EIS). 


SUMMARY:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPAJ.  the  BLM 
will  prepare  a  national,  programmatic 
ELS  and  conduct  public  scoping 
meetings  on  (1)  management 
opportunities  and  treatment  methods  for 
noxious  weeds  and  other  invasive 
species,  and  (2)  the  conservation  and 
restoration  of  native  vegetation, 
watersheds,  and  wildlife  habitat.  The 
EIS  will  cover  the  public  lands 
administered  bv  BLM  in  eh'ven  western 
States,  including  Alaska. 
DATES:  Written  or  e-mailed  comments 
for  this  initial  scoping  phase  will  be 
accepted  for  30  days  following 
publication  of  this  notice  In  addition. 
BLM  will  hold  public  scoping  meetings 
to  focus  on  re|e\  an!  issues  and 
environmental  concerns.  identif\ 
possible  alternatives,  and  help 
determine  the  scope  of  the  EIS.  Times 
and  locdtion--  will  h»>  .innminced  in  a 
separate  Federal  Register  notice  and 
through  local  press  releases  and 
.id\('rtisements 

ADDRESSES:  For  further  information,  to 
priiv  lilt'  written  comments,  or  to  be 
placed  on  the  mailing  list,  contact  Brian 
Amme.  Acting  Project  Manager.  Bureau 
of  Land  Management,  P.O.  Box  12000. 
Reno.  Nevada  89520-0006:  e-mail 
brian  amme@nv  hlni  gov  :  telephone?, 
(775)'861-6645.  tkimments  will  be 
available  for  public  inspection  at  the 
Bureau  of  Land  ManatJement  Nex'ada 
Stale  Office.  1340  Financial  Blvd.,  Reno, 
Nevada  H9.502. 

Individual  respondents  may  request 
confidentiality.  If  vou  wish  vour  name 
and/or  address  withheld  from  public 
review  or  disclosure  under  the  Freedom 
of  Information  Act.  vou  must  state  this 
prominentlv  at  the  beginning  of  your 
written  or  e-m.uled  comment.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law  The  BLM  will  not, 


however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

SUPPLEMENTARY  INFORMATION:  This 
national,  programmatic  EIS  will  provide 
a  comprefiensive  cumulative  analysis  of 
BLM  conservation  and  restoration 
treatments  involving  vegetation 
communities,  watersheds,  and  wildlife 
habitats.  It  will  also  consider  State- 
specific  reasonably  foreseeable 
activities,  including  hazardous  fuels 
reduction  treatments.  Restoration 
activities  may  include  but  are  not 
limited  to  prescribed  fire:  riparian 
restoration:  native  plant  community 
restoration;  invasive  plants  and  noxious 
weeds  treatments;  under-story  thinning; 
forest  health  treatments;  or  other 
activities  related  to  restoring  fire- 
adapted  ecosystems.  The  analysis  area 
will  include  all  surface  estate  public 
lands  administered  by  the  BLM  in  the 
following  western  States:  .Maska, 
Arizona.  California.  Colorado.  Idaho, 
Kansas.  Montana.  Nevada.  North  and 
South  Dakota.  New  Mexico.  Oklahoma, 
Oregon.  Utah.  Washington,  and 
Wyoming.  The  EIS  will  update  analyses 
that  are  contained  in  four  existing  BLM 
vegetation  treatment  and  noxious  weed 
management  EIS's  and  analyze  similar 
activities  on  public  lands  in  Alaska. 
which  were  not  included  in  the  existing 
ElSs. 

The  BLM  has  initially  identified  the 
following  issues  iui  analysis  in  this 
programmatic  EIS:  hazardous  fuels 
reduction  and  treatment  including 
mechanical  treatments;  wildlife  habitat 
improvement;  restoration  of  ecosystem 
processes:  protection  of  cultural 
resources:  watershed  and  vegetative 
community  health;  new  listings  of 
threatened  and  endangered  species  and 
consideration  of  other  sensitive  and 
special  status  species;  new  chemical 
formulations  for  herbicides  deemed  to 
be  more  environmentally  favorable; 
smoke  management  and  air  quality: 
emergency  stabilization  and  restoration; 
and  watershed  and  water  quality 
improvement.  The  EIS  will  also  provide 
human  health  risk  assessments  for  a 
broad  array  of  newly  available  chemical 
herbicides,  and  inert  ingredients  used  in 
combination  with  chemical  treatment 
activities. 
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Dated:  Septumber  14,  2001. 
Elena  Daly. 

Acting  Assistant  Director.  Renfwciblc 
Resources  and  Planning 

[FK  Dot.  01-2.572.^  Filod  10-11-4)1;  8:4.t  rfmi 
BILUNG  CODE  4310-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-160-1430-ET:  CACA  7682  and  CACA 
42632] 

Public  Land  Order  No.  7501 ;  Partial 
Revocation  of  Executive  Order  Dated 
June  8, 1866,  and  Wittidrawal  of  Public 
Land  for  Piedras  Blancas  Light 
Station;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  partially  revokes 
an  executive  order  insofar  a.s  it  affects 
19.9  acres  of  public  land  withdrawn  for 
lighthouse  purposes.  The  land  is  no 
longer  needed  by  the  United  States 
Coast  Guard  for  the  purpose  for  which 
it  was  withdrawn  This  order  also 
withdraws  the  same  land  from  surface 
entrv-,  mining,  mineral  leasing,  and 
mineral  material  sales  for  a  period  of  20 
years  for  the  Bureau  of  Land 
Management  to  assure  long  term 
protection  and  preservation  of  the 
historic  Piedras  Blancas  Light  Station 
and  associated  values. 
EFFECTIVE  DATE:  October  12.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  (iialifornia  State 
Office,  2800  Cottage  Wav.  Sacramento. 
California  95825-1886.  916-978-^675. 
SUPPLEMENTARY  INFORMATION:  Bv  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows; 

1.  The  Executive  Order,  dated  [une  8. 
1866,  which  withdrew  public  land  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land  (CACA  7682); 

Mount  Diablo  Meridian 

T  26S..R.  6E., 
U.S.  Lighthouse  Reserve 

The  area  described  contains  19.90  acres  in 
San  Luis  Obispo  County. 

2.  Subject  to  valid  existing  rights,  the 
land  described  in  Paragraph  1 ,  is  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws,  30  U.S.C.  Ch.  2  (1994). 
mineral  leasing  laws,  30  U.S.C.  181  et 


seq  (1994),  and  mineral  material  sale 
laws.  30  U.S.C.  601-604  (1994),  tor  the 
Bureau  of  Land  Management  to  assure 
long  term  protection  and  preservHtion  of 
the  historic  Piedras  Blancas  Light 
Station  and  associated  values  (CACA 
42632), 

4.  This  withdrawal  will  expire  JU 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  revip\N 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  FM-derri. 
Land  Policv  and  Management  Act  of 
1976,43U;S.C.  1714(f)  (1994).  the 
Secretar>-  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  21,  2001. 
I.  Steven  Grile*. 

Dtputv  Serretan 

|FR  Dor.  01-25690  Filed  10-11-01;  8:45  am) 

BILLING  CODE  4310-4O-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  land  management 

[UTU-010-1232-ET-UT-17;  UTU  27914] 

Public  Land  Order  No.  7500:  Extension 
of  Public  Land  Order  No.  5984;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  extends  PuHIk 
Land  Order  No.  5984  for  an  additional 
20-year  period.  This  extension  is 
necessar\'  to  continue  the  protection  of 
the  Little  Sahara  Recreation  .Area  The 
lands  have  been  and  will  rernain  upen 
to  mineral  leasing 
EFFECTIVE  DATE:  September  9.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Field  Office  Manager.  BLM  Fillmcire 
Field  Office.  35  East  500  North, 
Fillmore.  Utah  84631.  435-743-3100 
SUPPLEMENTARY  INFORMATION:  By  \  irtue 
of  the  authority  vested  in  the  Secretarv 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976.  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 

1    Public  Land  Order  No  5984,  whu  h 
withdrew  public  lands  in  luab  Count\  , 
Utah,  from  surface  entr\'  and  mining,  is 
hereby  extended  for  an  additional  20- 
year  period  following  its  date  of 
expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order,  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U'S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 


Dated:  September  7,  2001. 
I  Steven  Griles, 

IJiput}  Secretan'. 

|FR  Doc.  01-25639  Filed  10-11-01;  8:45  am] 

BILLING  CODE  43i&  OO  P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Assessment  tor 
Proposed  Eastern  Gulf  of  Mexico 
Lease  Sale  181 

AGENCY:  Mirii  r.iis  Management  Service, 

Int'Tiiir 

ACTION;  .\\dilability  ofthe 

environmental  assessment  for  proposed 

Eastern  Gulf  of  Mexico  Lease  Sale  181. 

SUMMARY:  The  Minerals  Management 
>'r\  u  1    MMS)  has  prepared  an 
(■ii\  1,-^  ninental  assessment  (EA)  on  the 
Revised  Proposal  for  Eastern  Gulf  of 
Mexico  (GOM)  Lease  Sale  181.  The  EA 
was  prepared  to  determine  whether 
there  are  any  new  significant  issues  or 
environmental  impacts  that  might  occur 
as  a  result  of  offering  a  reduced-area 
(  onfigiiration  of  proposed  Eastern  Gulf 
nf  Mexico  DCS  Oil  and  Gas  Lease  Sale 
181,  and  whether  a  supplemental 
environmental  impact  statement  (EIS) 
should  be  prepared.  The  EA  implements 
the  "incorporation  by  reference" 
process  outlined  in  40  CFR  1502.21. 
which  encourages  agencies  to 
incorporate  material  by  reference  to  "cut 
down  on  the  bulk  without  impeding 
agency  and  public  review  of  the  action." 
Because  the  recent  Final  EIS  for  Lease 
Sale  181  examined  the  potential 
environmental  impacts  of  activities 
similar  to  those  projected  for  the 
Re\ised  Proposal,  the  EA  incorporates 
much  ofthe  material  of  the  Final  EIS  by 
reference.  The  EA,  used  in  conjunction 
with  the  Gulf  of  Mexico  OCS  Oil  and 
Gas  Lease  Sale  181  Final  Environmental 
Iinpcict  Stritf'ment,  can  be  used  to 
(   impart'  th<'  tvpes,  intensities,  and  areal 
extents  of  the  impacts  expected  to  be 
associated  with  the  original  proposed 
■i(  tion  analvzed  in  the  Final  EIS  to  the 
impacts  exi)»H:ted  to  be  associated  with 
the  Revised  Proposal  examined  in  the 
LA 

No  new  significant  impacts  were 
identified  for  the  Revised  Proposal  that 
were  not  alreadv  assessed  in  the  Final 
EIS  for  LeaM'  Sale  181    The  MMS 
determined  thnt  d  supplemental  EIS  is 
not  requiri'ii  iinl  jifjuiMii  a  Finding  of 
\i)  New  Sigii.fi!.dnl  Impact. 

A  copy  of  the  EA  is  available  to  the 
public  upon  request  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region   .Attention:  Public 
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Information  Office  (MS  5034).  1201 
Elmwood  Park  Boulevard.  Room  114. 
New  Orleans.  Louisiana  70123-2394  or 
by  calling  1-800-200-GULF. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service.  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard.  New  Orleans.  Louisiana 
70123-2394.  Ms  Deborah  Cranswick. 
telephone  (.504)  736-2744 

Dated;  October  9.  2001  | 

Carolita  I'.  Kaliaur, 

A'.foi'iatp  Dir^Ttnr  for  Offshore  Minerals 

.Vfanagenipnf 

[FR  Doc    Ol-25'4-  Filed  10-1 1-01;  8:45  am] 

WLLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales 

AGENCY:  Minerals  Management  Service, 

Interior 

ACTION:  List  of  restricted  )(jint  b'dders. 

summary:  Pursuant  to  the  authority 

vested  in  the  Director  of  the  Minerals 
Nlanagement  Service  bv  the  joint 
bidding  provisions  nf  30  CFR  256  41. 
each  entity  within  one  of  the  following 


groups  shall  bo  restricted  from  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  oil  and  gas  lease  sales  to  be  held 
during  the  bidding  period  November  1. 
2001,  through  April  30,  2002.  The  List 
of  Restricted  Joint  Bidders  published 
April  3.  2001. in  the  Federal  Register  at 
Hti  FR  17731  coven-d  the  period  May  1. 
2001.  through  October  31,  2001 

Group  I  Exxon  Mobil  Corporation. 
Mobil  Oil  Exploration  and  Producing 
Southeast  Ini  .  Mobil  Producing  Texas 
and  New  Mexico.  Mobil  Oil 
Corporation,  and  Exxon  Assets  Holdings 
LLC 

Group  II:  Shell  Oil  Company,  Shell 
Offshore  Inc.,  SVVEPI  LP,  Shefl  Frontier 
Oil  &  Gas  Inc.,  Shell  Consolidated 
Energy  Resources  Inc.,  Shell  Land  & 
Energy  Companv  Shell  Onshore 
Ventures  Inc  ,  and  Shell  Offshore 
Properties  and  Capital  II,  Inc. 

Group  III  BP  Exploration  &  Oil  Inc., 
BP  Exploration  8t  Production  inc..  BP 
Exploration  (Alaska)  Inc  .  Amoco 
Production  Companv.  Vastar  Offshore 
Inc..  and  Vastar  Resources  Inc. 

Group  IV  Tf>tdlFinaElf  E&P  USA  Inc., 
Elf  Aquitaine  Oil  Prt^'^rams,  Inc., 
TOTAL  Exploration  Production  USA. 
Inc..  and  Fina  E&P  Inc. 

Group  V:  Chevron  Corporation  and 
Chevron  U.S.A.  Inc. 


Dated:  October  9,  2001. 
Thomas  R.  Kitsos. 

Acting  Director.  Minerals  Management 

Serxicp- 

(FRDoc.  01-2,5746  Filed  10-11-01.  8  45  am] 

BILUNG  CODE  4910-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  in  2002  to  conduct 
a  survey  of  trail  management  partners, 
including  individuals  working  for  state 
and  federal  agencies  and  nonprofit 
organizations  located  in  14  states 
between  Georgia  and  Maine.  In  the 
sur\ey,  partners  will  be  asked  about 
their  satisfaction  with  the  level  of 
support  provided  by  the  National  Park 
Service.  This  survey  will  measure 
performance  in  meeting  goals  as 
required  by  the  1995  Government 
Performance  and  Results  Act  (GPRA). 


Estimated  numbers  of 
Responses         Burden  hours 


Survey  of  Appalachian  National  Scenic  Trail  Management  Partners 


100 


25 


Under  provisions  of  the  Paperwnrk 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  St'r\  h  »■ 
is  soliciting  comments  on  the  need  fm 
gathering  the  information  in  the 
proposed  surveys  The  NPS  also  is 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate:  ways  to  enham  e  the 
quality,  utilitv .  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  intorin.itinii 
collection  techniques  or  other  forms  ni 
information  technology 

The  NPS  goal  in  conducting  this 
survey  is  to  determine  the  satisfaction 
level  of  Appalat.bian  National  Scenic 
Trail  management  partners  in  response 
to  level  of  support  provided  by  the 
National  Park  Ser\ice 

DATES:  Public  comments  will  be 
accepted  on  or  before  60  days  from  the 


date  of  publication  in  the  Federal 
Register. 

Sf-nd  Comment'^  To  Rita  Hennessy, 
Outdoor  Recreation  Specialist. 
Appalachian  National  Scenic  Trail. 
Harpers  Ferry  r;enter.  Harpers  Ferry, 
West  Virginia  25425 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 

Hennessy;  Voice   (304)  535-6170.  e- 
maii   Pita  H^^nn^"<sv<•  nps.gov 

SUPPLEMENTARY  INFORMATION: 

Titles:  Survey  of  Appalachian 
National  Scenir:  Trail  Management 
Partners. 

Hurt'iiM  Form  Number.  None 
( >MB  Sumher:  To  be  requested 
Expiration  Date:  To  be  requested. 
Type  of  request:  Request  for  new 
clearance. 

Description  nf  nefcl  Thp  National 
Park  Service  needs  information  to 
measure  performance  and  to  meet  the 
requirements  of  the  1995  Government 
Performance  and  Results  Act  (GPR.^). 


Automated  data  coUectiorx:  At  the 
present  time,  there  is  not  an  automated 
way  to  gather  this  information  because 
it  includes  asking  respondents  about 
their  level  of  satisfaction  with  support 
provided  by  the  National  Park  Service. 

Description  of  respondents: 
Individuals  worlung  for  State  and 
Federal  agencies  and  nonprofit 
organizations  sharing  responsibility  for 
the  management  of  the  Appalachian 
National  Scenic  Trail. 

Estimated  average  number  of 
respondents:  100. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  15  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
25  hours. 


Federal  Register/ Vol.  66.  No.  198/Friday.  October  12,  2001 'Notices 


52151 


Dated:  September  25,  2001, 
Betsy  Chittenden, 

Information  Collection  Clearance  Officer. 
WASO  Administrative  Program  Center. 
\ational Park  Sen.icp 
(FR  Dor.  01-2,5644  Filed  10-11-01:  8:45  ami 

BILUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Boundary  Revision  and  Land 
Exchange:  Catoctin  Mountain  Park 

AGENCY:  National  Park  Service.  Interior 
ACTION:  Notice  of  boundary  revision  and 
land  exchange. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  (NPS)  is 
revising  the  boundary  of  Catoctin 
Mountain  Park  by  including  three 
additional  tracts  of  land  and  deleting 
one  tract  of  land.  The  addition  of  one 
tract  and  the  deletion  of  one  tract  will 
be  effected  by  means  of  a  land  exchange 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Land  Resources  Program  Center, 
National  Park  Ser\'ice,  National  Capitol 
Region.  1100  Ohio  Drives,  SW  . 
Washington  DC  20242,  (202)  619-7034; 
or  Superintendent,  Catoctin  Mountain 
Park,  6602  Foxville  Road.  Thurmont, 
Maryland  21788-1598.  (301)663-6751. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  7496.  dated  November  14.  1936. 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  through  NPS  to  acquire  real 
property  or  any  interest  therein  to 
complete  and  administer  Catoctin 
Mountain  Park,  formerly  known  as 
Catoctin  Recreational  Demonstration 
Area.  Public  Law  8.3-654.  enacted 
August  24,  1954,  authorizes  the 
Secretary'  to  obtain  for  the  United  States 
lands  and  interests  in  land  held  in 
private  ownership  within  the 
established  watersheds  and  boundaries 
of  Catoctin  Mountain  Park  in  exchange 
for  Federally  owned  land  of 
approximately  equal  value.  Section 
7c(ii)  of  the  Land  and  Water 
Conser\'ation  Fund  Act,  as  amended  bv 
Section  814(b)  of  Public  Law  104-333, 
authorizes  minor  boundary  revisions  of 
areas  within  the  National  Park  System 
Such  boundary  revisions  may  be  made 
when  necessary,  after  advising  the 
appropriate  Congressional  Committees, 
and  following  publication  of  a  revised 
boundaPi'  map,  drawing  or  other 
boundary  description  in  the  Federal 
Register  In  order  to  preserve  and 
protect  existing  natural  resources  within 
the  boundaries  of  Catoctin  Mountain 
Park  and  to  effect  a  technical  adjustment 
to  the  boundary  to  rectify  a  previous 


survey  error,  it  is  necessar\  to  revise  the 
existing  boundary  of  Catoctin  Mnuntain 
Park  to  include  three  additional  trart.s  of 
land  comprising  39.64  acres  of  land  and 
to  delete  one  tract  of  land  rnntaining 
1,65  acres  Tract  Numbers  01-110  and 
01-11 1  will  be  acquired  by  purchase 
Tract  Number  01-113  will  be  acquired 
in  exchange  for  Trac:t  Number  01-112 
which  is  to  be  excluded  from  the 
boundary   The  exclusion  of  Tract 
Number  01-112  will  rectif\  a  previous 
survey  error. 

Notice  is  hereby  given  that  the 
boundary  of  Catoctin  Mountain  Park  is 
hereby  revised  to  include  three 
additional  tracts  of  land  and  to  delete 
one  tract  of  land  as  more  particularlv 
described  as  follows: 

Tract  Number  01-110.  contains  18.3 
acres  of  unimproved  land  and  is  more 
particularly  identified  as  part  of  Parrel 
49  on  Frederick  Countv.  Mar\land  Tax 
Map  12,  Tract  Number  01-1 1 1  contaln^ 
20.21  acres  of  unimproved  land  and  is 
more  particularly  identified  a";  Parcel  6 
on  Frederick  Countv.  Mar\land  Tax 
Map  18,  Tract  Number  01-112  contain> 
1 .65  acres  of  land  improved  with  a 
wood-framed  picnic  pavilion  and  is 
more  particularly  identified  as  part  of 
Parcel  105  on  Frederick  Countv, 
Maryland,  Tax  Map  18.  Tract  Number 
01-113  contains  113  acres  of 
unimproved  land  and  i*^  more 
particularly  identified  as  part  of 
Catoctin  Mountain  Park 

Detailed  information  concerning  the 
above  referenced  properties  in  the  form 
of  maps,  drawings  and  descriptions  art" 
available  for  inspection  in  the  offire  nf 
the  Land  Resources  Program  Center 
National  Capital  Region,  National  Park 
Service.  1100  Ohio  Drive,  SW.. 
Washington.  DC  20242. 

Dated   .^uguM  14.  2001 
Tern'  R.  Carlstrom, 

Fi'^ionnl  Ihrntor.  \iitional  Park  Service, 

Satuinal  Capital  Hfpnn. 

IFK  Doc.  01-25645  Filed  10-11-01;  8:45  ami 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Apostle  Islands  National  Lakeshore 

AGENCY:  National  Park  Servn  t\  interior. 
ACTION:  NotK  p  of  intent  to  prepare  a 
draft  wilderness  suitabilitv  stud\  and 
draft  environmental  impd(  1  statement 
for  Apostle  Islands  National  Lakeshore. 
Wisconsin. 

SUMMARY:  The  Natitmal  Park  Service 
(NPS)  will  prepare  a  wilderness 
suitability  study  to  evaluate  portions  of 


.Apostle  Islands  National  Lakeshore  for 
possible  fiesignatinn  as  wilderness,  in 
a(  (  ordance  with  the  provisions  of  the 
Wilderness  Act  of  1964  and  NPS 
Management  Policies  (2001),  To 
fac  ilitate  sound  analysis  of 
en\  ironmental  impacts,  the  NPS  is 
gathering  information  necessary  for  the 
preparation  of  the  wilderness  suitability 
stud\  and  the  associated  environmental 
impact  statement  (EIS),  Suggestions  and 
information  are  being  sought  from  other 
agencies,  tribes,  organizations,  and  the 
public  on  the  scope  of  issues  and  range 
of  alternatives  to  be  addressed 
Comments  and  participation  in  this 
scoping  process  are  invited  and 
encouraged.  This  notice  is  being 
furnished  as  required  by  National 
Environmental  Policy  Act  regulations  40 
CFR  1501.7. 

.\  series  of  scoping  sessions  with 
ioi  dl.  county,  state,  and  tribal 
governments,  neighboring  agencies,  and 
the  puhlii   1- ^1  heduled  to  be  held  in 
late  )uly  ^00 ;   The  purpose  of  these 
meetings  will  be  to  explain  the 
wilderness  suitability  study  process, 
and  to  provide  an  opportunity  for 
governments,  tribes,  agencies, 
communities,  and  interested  citizens  to 
express  the  issues  and  concerns  they 
believe  the  study  should  address.  At 
least  one  public  session  will  be  held  in 
Bayfield,  Wisconsin.  Notice  of  the  dates, 
times,  and  locations  of  public  scoping 
sessions  will  be  advertised  in  local 
media  outlets  prior  to  the  events. 
Persons  wishing  to  receive  direct  mail 
notifit  ation  of  the  public  scoping 
sessions  should  contact  the  park's 
Management  Assistant  at  the  address  or 
telephone  number  below,  Up-to-date 
s(  hedules   draft  lii m  liiiifiits  current 
infornidtion  ret;,inii!n.;  iin  v\ildemess 
suitabilitv  ^!U(1\  and  EIS.  and  an 
address,  for  electronically  transmitted 
comments  can  be  found  on  the  park's 
W'eb  sit«>  it  \]tty     \\w-\k' nps.gov/apis/ 
wstudy  htn.   W  riii'n  comments  may 
also  be  mailed  to  the  park's 
Management  Assistant  at  the  address 
below 

ADDRESSES:  Ceneral  park  information 
requests,  or  requests  to  be  added  to  the 
project  mailing  list  should  be  directed 
to:  Superintendent.  Apostle  Islands 
National  Lakeshore.  Route  1.  Box  4, 
Bavfield.  Wisconsin  54814.  Telephone: 
715-779-3397   E-mail: 
apis  supenntfiident@nps.cov 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  comments,  and  information 
concerning  the  scope  of  the  EIS  and 
other  matters  should  be  directed  to: 
Management  Assistant,  Apostle  Islands 
National  Lakeshore,  at  the  address 
above.  Telephone:  715-77»-3398 
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extension  102.  e-mail: 

a  pis  management  _assistantS)nps  gov 

SUPPLEMENTARY  INFORMATION:  NPS 

\tanagement  Policies  (2001)  section 
6.2.1  requires  a  wilderness  suitabilitv 
assessment  as  a  prelude  to  a  wilderness 
suitabilitv  study.  This  requirement  was 
met  by  the  1989  General  Management 
Plan  (GMPi  for  Apostle  Islands  National 
Lakeshore  During  the  GMP  planning 
process,  it  was  determined  that  about 
97°'o  of  the  park's  land  base  was 
potentially  suitable  for  wilderness,  and 
required  further  studv.  Since  that  time. 
in  accordance  with  the  GMP  th^'s^' 
lands  have  been  managed  as  though 
thev  were  wilderness,  so  the 
conclusions  of  the  assessment  remain 
accurate  and  valid.  Gopies  of  the  (IMP 
are  available  at  the  address  abovev 

The  environmental  review  of  the 
wilderness  suitabilitv  study  and  EIS  for 
the  Lakeshore  will  he  conducted  in 
accordance  with  requirements  of  th^' 
\EPA  (42  U.S.C.  §4371  et  seq  ).  .\EPA 
regulations  (40  GFR  1500-1508).  other 
appropriate  Federal  regulations,  and 
National  Park  Service  procedurt'-^  ,in(i 
policies  for  compliance  with  those 
regulations 

Ddt^-d   Slav  14.  2001 
William  W.  Schenk. 
Rraumal  Dimtor 
IFR  Doc.  01-2.564.1  Filed  10-11-01;  8:45  ami 
BILLING  COOC  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
tt>e  Special  Resource  Study  for  tfie 
Battle  of  Homestead  and  Carrier 
Furnaces  Sites  in  Western 
Pennsylvania 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  thf 
Special  Resource  Studv  for  the  Battle  of 
Homestead  and  Game  Furnaces  in 
Western  Pennsylvania. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969.  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  (EIS)  for  the  Special  Resource 
Study  for  the  Battle  of  Homestead  and 
Carrier  Furnaces  Sites  in  Western 
Pennsylvania.  The  purpose  of  a  Spec  lal 
Resource  Study  (SRS)  is  to  determine 
the  degree  and  kind  of  federal  actions 
for  the  management  and  protection  of  an 
area  considered  to  have  potential  for 
addition  to  the  National  Park  System 


This  is  a  SRS  of  the  former  U.S.  Steel 
Homestead  Works  including  the  Battle 
of  Homestead  site  and  adjacent  town  of 
Homestead  and  the  related  Carrie 
Furnace  area.  The  studv  area  includes 
the  National  Register  Historic  District  in 
the  town  nf  Homestead.  th»?  landing  site 
and  pump  house,  the  site  of  Carrier 
Furnaces  number  6  and  7,  and  the  Hot 
Metal  Bridgf'  .Additional  sites  in  the 
Monongahela  V'allev  vvil!  be  considered 
as  necessarv  during  the  studv  process. 
The  study  will  address  the  significance 
of  the  site  in  the  contexts  of  the  historv 
of  steel  making  and  labor  history  in  the 
United  States.  All  of  the  sites  are  located 
within  the  County  of  Alleghenv  in 
Pennsylvania  adjacent  to  the 
Monongah"la  Ri\er 

The  area  is  loc  ated  within  the 
boundaries  of  the  Rivers  of  Steel 
National  Heritage  Area,  which  was 
designated  by  Congress  in  1996  The 
National  Park  Service  (NPS)  does  not 
own  land  or  assume  a  management  role 
in  the  region.  Instead,  conservation, 
interpretation  and  other  activities  are 
managed  by  partnerships  among  federal. 
state,  and  local  governments  and  private 
nonprofit  organizations.  The  national 
heritage  area  is  managed  bv  the  Steel 
Industr%'  HtTitagf  Corporation  (SIHC). 
The  National  Park  Service  has  been 
authorized  bv  Congress  to  provide 
technical  and  financial  assistance  for  a 
limited  period  (up  to  10  vears  from  the 
time  of  their  designation  in  1996)  to  the 
SIHC. 

The  SRS/EIS  will  address  a  range  of 
alternatives  including  potential  roles  for 
the  NPS  in  preservation  and 
interpretation  of  the  labor  history  story 
associated  with  the  study  area. 
Alternatives  to  be  considered  include: 
no  action,  (continuation  of  existing 
partnerships  among  the  SIHC.  NTS  and 
others)  the  establishment  of  a  National 
Historic  Site,  or  the  establishment  of  a 
National  Historu  Trail,  and  other  acts  as 
may  arise  durin"  the;  study  process. 

In  summary,  the  SRS  will  present 
findings  on  fivp  topics 

•  DtM^-rmmation  of  the  national 
significance  of  the  sites  and  their 
resource  values: 

•  Determination  of  the  suitability  for 
the  sites  to  bt^  int  luded  within  the 
National  Park  Svstem  in  relation  to 
other  sites  of  the  same  theme, 

•  Determination  of  feasibility  for  the 
NPS  to  own.  manage  or  participate  in 
conservation  and  interpretation  in  the 
studv  area: 

•  Determination  t)f  the  need  for  NPS 
management  of  the  sites. 

•  identification  of  alternatives  for  any 
potential  role  for  the  NPS  in  the  future. 

The  EIS  will  assess  the  impacts  of  the 
alternatives  for  NPS  participation. 


A  scoping  meeting  will  be  scheduled 
and  notice  will  be  made  of  the  meeting 
through  a  broad  public  mailing  and 
publication  in  the  local  newspaper. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Samuel,  Project  Leader, 
Philadelphia  Support  Office,  National 
Park  Service.  US  Custom  House,  200 
Chestnut  Street.  Philadelphia.  PA 
19106.  peter_samuel@nps.gov.  215- 
597-1848. 

If  you  correspond  using  the  internet, 
please  include  you  rename  and  return 
address  in  your  e-mail  message.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  mav 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  lun.e  7.  2001. 
Marie  Rust, 

Regional  Dircrtor.  Sortheast  Region. 
(FR  Do(  .  01-2^(i4H  Filed  10-1  1-01:  8:45  am] 
BILUNG  CODE  431(>-30-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  its  Technical  Evaluation  customer 
surveys  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
information  collection  request  describes 
the  natiu-e  of  the  information  collection 
and  the  expected  burden  and  cost.  The 
OMB  control  number  for  this  collection 
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of  information  is  1029-01 14  and  is  on 
the  forms  along  with  the  expiration 
date. 

DATES:  0MB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  bv 
November  13.  2001  in  order  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATJON  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
lohn  A,  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas&iosmrp  gov 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub   L   104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
l.spp  5  CFR  1320.8(d)].  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
contained  in  a  series  of  technical 
evaluation  customer  sur\cys.  OSM  is 
requesting  a  3-year  term  of  approval  for 
the  information  collection  activity 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenth'  \alid  OMB 
control  number.  The  OMB  cimtrol 
number  for  this  collection  of 
information  is  1029-0039 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notu  e  soliciting 
comments  on  this  collection  of 
information  was  published  on  Februarv 
7.  2001  (66  FR  9337)  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
whic:h  to  comment  cm  the  following 
information  collection  activity: 
r/fyp:  Technical  Evaluations  Series 
OSW  Control  Xumbfr:  1029-01 14 
Summary: The  series  of  sur\eys  are 
needed  to  ensure  that  technical 
assistance  activities,  technology  transfer 
activities  and  technical  forums  are 
useful  for  those  who  participate  or 
receive  the  assistance  Specifically, 
representatives  from  State  and  Tribal 
regulatory  and  reclamation  authorities, 
representatives  of  industry, 
environmental  or  citizen  groups,  or  the 
public,  are  the  recipients  of  the 
assistance  or  participants  in  these 
forums.  These  surveys  will  be  the 
primary  means  through  which  OSM 
evaluates  its  performance  in  meeting  the 
performance  goals  outlined  in  its  annual 
plans  developed  pursuant  to  the 


Government  Performan(  •>  and  Results 
Act, 

Bureau  Form  Sumtx^r  None, 

Frequency  of  Collection:  Once. 

Description  of  Respondents  26  State 
and  Tribal  governments,  industry 
organizations  and  individuals  who 
request  information  or  assistance. 

Total  Annual  Responses:  750. 

Total  Annual  Burden  Hours:  125. 

ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs.  Office  Of 
Management  and  Budget.  .Attention; 
Department  of  Interior  Desk  Officer.  725 
17th  Street,  NW..  Washington,  DC 
20503   Also,  please  send  a  copy  of  your 
c:omments  to  lohn  A  Trelease.  Office  oi 
Surfac :e  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave. 
NW.,  Room  210-SIB,  Washington.  DC 
20240,  or  electronu  allv  to 
Itreleas^osmre.gov. 

n,ited:  August  28.  2001. 
Richard  G.  Br>son, 

i.intt.  Di\  ;.syi)/i  o/  Regulatory  Support. 

|FR  Uo(    01-2.S647  Filed  10-12-01;  8:45  ami 

BILUNG  CODE  ♦310-05-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
Ger>eral  Wage  Determination  Decisions 

(General  wage  determination  decisions 
of  the  Secretar\  of  Labor  are  issued  in 
at;cordan(;e  uith  apjilicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  souro's.  The\ 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  desi  ribed  i  lasses  of 
laborers  and  mechanu  ^  rmplMvrd  on 
construction  projects  nt  a  -mul.u 
character  and  in  the  idealities  specified 
therein 

The  deterininations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  ace  ordance  with  29 
CFR  part  1 ,  by  authoritv  of  the  Secretarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  Marc  h  3.  1931. 
as  amended  (46  Stat    1494   as  aiiiendt-ii 
40  use.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
prevailing  by  the  Secretar\  of  Labor  in 
accordance  with  the  Davis-Bacon  .^t  t 


The  prr\  .liling  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  '^f  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  use,  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effectiv*' 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
1^  ri'(  t  i\ed  by  the  agency,  whichever  is 
•  :;iier.  These  decisions  are  to  be  used 
.;;  i!  (  "rdance  with  the  provisions  of  29 
(  i  K  1  irts  1  and  5,  Accordingly,  the 
,i\  [  ii:  it'll  (iecision.  together  with  any 
III  aiiu  dtions  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GFO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Anv  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
(ixplanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  US  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  V  W  .  Room  S-3014. 
Washinutnii   DC  20210 

Modification  to  denerai  NNa'^e 
Determination  De(  isions 

1  h.   nuni'u't     t   iiM  isions  listed  to  the 
( ,i  \>ini)i.  n!  i'nniiag  Office  document 
entitled  "General  Wage  determinations 
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PAOIUOJ"  i.Mar. 
PAOlOdJM  'Mar- 


PAOlOOiO 
PAOIOOi-' 
PAUlOOiH 
PA010()4() 
PA0!()(J4J 
PA 0 100 5 J 
PAdlOQVt 
PAUlOOt.il 
PAOlOOfil 


Mar. 
Mar 
Mar 
Mar. 
Mar 
Mar 
Mar 
M  i: 


2. 


!\!ar   2 


M.ir 
(Mar 


\'ijtunir  III 

Flondrf 
FLO  10001 
FLO  10009  I  Mar 

FLO  100!  (    MdF 

FLO  100 14 
FLoiooi: 

FLO  1003 2  (Mar. 

FL010O4.5  (Mar 

FL01004*S  (\!ar 
Gf.'urgid 

GA0100H3  iMar 
N'nrth  Carolina 

NCOlOOiO  IMar 
.South  (Carolina 

SCOlOOifi  (Mar 
Tennessee 

TNO 10048  iMar 


\'olumf  !\' 

M 1  (  h I ga  n 
.MlOlOOl.f 
MIU10014 
MI0UI04  7 
MIO 10041 
M 10 100ft  2 
MI01006.i 
VllOlOlOf. 


Mar 
Mar 
Mar 
Mar 
Mar 
Mar 
Mar 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
-001) 


2001) 
2001) 

20011 
20011 
20011 
2001) 
2001) 
2001) 

2001] 

2001  ! 

2001) 

20011 


2001! 
2001i 
20011 
2001) 
20011 
2001  I 
200 1 1 


Issued  L'nder  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
bv  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified 

\'ii!ume  I 
.None 

Volume  II 

Delaware 

DElOOOq  (Mar  2.  2001) 
Pennsylvania 

PAOlOOOl  (Mar.  2.  2001) 

PA010002  (Mar.  2,  2001) 

PAO 10003  (Mar.  2.  2001) 

PA010004  (Mar.  2,  2001) 

PAQ10005  (Mar.  2.  2001) 

PA010006  (Mar.  2.  2001) 

PA010007  (Mar.  2.  2001) 

P.\010008  (Mar.  2.2001) 

PA010009  (Mar.  2.  2001) 

PAOIOOIO  (Mar.  2.  2001) 

PA0:0012  (Mar.  2.  2001) 

PA010016(Mar.  2.  2001) 

PA010017  (Mar.  2.  2001) 

PA010018  (Mar.  2.  2001) 

PAO  100 1 9  (Mar,  2.  2001) 

PAU10020  (Mar  2,  2001) 

PA010021  (Mar.  2,  2001) 

PA010021  (Mar.  2.  2001) 

PAO  10024  IMar.  2.  2001) 

PA01002')  (Mar.  2.  2001) 

P.\oi002h  iMar.  2.  2001) 


Volumt'  V 

Arkansas 

AR010003  (Mar.  2.  2001) 
AR010023  (Mar.  2.2001) 

Kansas 
KS010007  (Mar.  2,  2001) 
KSOl 0008  (Mar.  2.2001) 
KS010013  (Mar.  2.  2001) 
KS010016  (Mar.  2,  2001) 
KS010018  (Mar.  2.  2001) 
KS010019  (Mar.  2.  2001) 
KS010020  (Mar.  2,  2001) 
KS010021  (Mar.  2,  2001) 
KS010022  (Mar.  2,  2001) 
KS010023  (Mar.  2.  2001) 
KS010069  (Mar.  2.  2001) 
KS010070  (Mar.  2.  2001) 

Nebraska 

NEOlOOOl  (Mar.  2.  2001) 
NE010003  (Mar.  2.  2001) 
NE010005  (Mar.  2.  2001) 
NEOlOOll  (Mar.  2,  2001) 
NE010019  (Mar  2.  2001) 

Texas 

TX010002  (Mar.  2,  2001) 
TX010005  (Mar  2,  2001) 
TXOlOOlO  (Mar.  2,  2001) 
TX010054  (Mar.  2,  2001) 

Volume  VI 

Colorado 

COOlOOOl  (Mar  2. 
CO010004  (Mar.  2. 
CO010005  (Mar  2. 
CO010006  (Mar.  2. 
COO  10007  (Mar.  2. 
CO010008  (Mar.  2. 
CO010O09  (Mar  2. 
COOIOOIO  (Mar.  2. 
CO010014  (Mar  2. 
CO010018(Mar.  2. 
COO  10020  (Mar.  2. 
CO010021  (Mar.  2, 
CO010023  (Mar.  2. 
CO010024  (Mar.  2. 
CO010025  (Mar.  2, 

Volume  VII 

California 

CA010029  (Mar.  2, 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  vear. 
extensive  Help  desk  Support,  etc 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copv 
subscription(s),  be  sure  to  specifv  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  si.x 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  Februarv')  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers 

Signed  at  Washington.  DC.  this  4th  da\  of 
0(  tober  2001. 

(ohn  Frank, 

At  tinsChif't.  Brant  h  of  (jirftruclKni  U'tJtje 
DetfTinmation:^ 

|FR  Doc,  01-25464  Filed  10-1  HH.  8:4.5  ani| 
BILUNG  CODE  4510-27-M 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bac  on  and  related  Acts, 
including  those  noted  above,  mav  be 
found  in  the  (i(jvernment  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts"  This 
publication  is  available  at  each  of  the  50 
Regional  Ciovernment  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacr)n  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
wivw  access  gpo  Rov/davisbacon.  They 
are  also  a\  ailable  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 
dnvishacr'n  fed world.gov)  of  the 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modifv-  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  A  B  &  J  Coal  Company,  Inc. 

lUqcket  No.  M-2001-085-C1 

A  B  &  I  Coal  Company.  Inc.,  PO  Box 
35.  Vansant,  Virginia  24656  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs:  self- 
propelled  diesel-powered  and  electric 
face  equipment;  installation 
requirements)  to  its  Mine  No.  2  (I.D.  No. 
44-06828)  located  in  Buchanan  County, 
Virginia.  The  petitioner  proposes  to 
operate  self-propelled  electric  face 
equipment  without  cabs  or  canopies  in 
seam  heights  of  48  inches  or  less.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners. 

2.  McElroy  Coal  Company 

(Docket  No.  M-2001-086-C1 

McElroy  Coal  Company,  Consol  Plaza, 
1800  Washington  Road,  Pittsburgh, 
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Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cable.s 
and  transformers)  to  its  McElroy  Mine 
(I.D.  No.  46-01437)  located  in  Marshall 
County.  West  Virginia.  The  petitioner 
proposes  to  use  high-voltage  (4.160-volt) 
cables  inby  the  last  open  c;rosscut.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  Maple  Creek  Mining,  Inc. 

lUoi.lcet  Nij.  M-2(K)l-08~-(:i 

Maple  Creek  Mining.  Inc.,  981  Route 
917.  Bentleyville.  Pennsylvania  15314 
has  filed  a  petition  to  modif\-  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
High  Quality  Mine  (I.D.  No.  36-08375) 
located  in  VVashington  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  a  high-voltage  cable  with  an 
internal  ground  check  conductor 
smaller  than  No.  10  AWG.  The 
petitioner  states  that  high-voltage  cables 
would  be  SHD-fCG  cable,  manufactured 
to  ICEA  Standard  S-75-381  for  Type 
SHD  three-conductor  cables  (except  that 
it  would  have  an  insulated  flexible 
center  ground  check  conductor  having  a 
cross-sectional  area  of  not  less  than 
1.800  circular  mils),  accepted  by  MSHA 
as  flame-resistant,  and  with  symmetrical 
3/C,  G/G  and  1/GC  construction;  that  all 
electrical  personnel  who  perform 
maintenance  on  the  longwall  will 
receive  training  on  installing  and 
repairing  the  cables  prior  to 
implementation;  and  that  a  revised  Part 
48  training  plan,  specifying  task  training 
and  review  of  the  terms  and  conditions 
for  the  affected  miners,  would  be 
submitted  to  the  District  Manager.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  Maple  Creek  Mining,  Inc, 

[Docket  No  M-2001-088-t;| 

Maple  Creek  Mining,  Inc..  981  Route 
917,  Bentleyville,  Pennsylvania  15314 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  High  Quality  Mine  (I.D.  No.  36- 
08375)  located  in  Washington  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  high-voltage  (4,160-volt)  cables 
inby  the  last  open  crosscut.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


5,  Maple  Creek  Mining,  Inc. 

IDockel  No  M-Jlllll-089-Cl 

Maple  Oei'k  Mining.  Int  .  981  Route 
917.  Bentleyville.  Pennsylvanid  15314 
has  filed  a  petition  to  modih  the 
applicati(m  of  30  C~FR  75  1 700  (oil  and 
gas  wells)  to  its  High  Qualitv  Mine  (ID. 
No.  33-08375)  located  in  Washington 
County.  Pennsylvania.  The  petitioner 
proposes  to  plug  and  mine  through  oil 
and  gas  wells.  The  petitioner  dsserts  lh<it 
the  proposed  aiternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

6.  Maple  Creek  Mining,  Inc. 

I  Docket  No  M-20{)l-0q(>-C;| 

Maple  Creek  Mining.  Inc.,  981  Route 
917.  Bentleyville.  Pennsvlvania  15314 
has  filed  a  petition  to  modif\  the 
application  of  30  CFR  75  350  iair 
courses  and  belt  haulage  entries)  to  its 
High  Quality  Mine  (ID.  No.  36-08375) 
located  in  Washington  County. 
Pennsylvania  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  belt  air  coursed  thrt)ugh  belt 
haulage  entries  to  be  used  to  ventilate 
active  working  places  The  petitioner 
proposes  to  install  a  carbon  monoxide 
monitoring  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  to  course  intake  air  to  a  working 
place.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

7,  Alex  Energy,  Inc. 

IDotket  No   V1-20(11-()91-CI 

Alex  Energy.  Inc.,  P  O  Box  857. 
Summersville.  West  Virginia  26651  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75  350  (air 
courses  and  belt  haulage  entries)  to  its 
Sugarcamp  Mine  (ID  No  46-08745) 
located  in  Nicholas  County.  W'est 
Virginia.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  belt  air  coursed  through  belt 
haulage  entries  to  be  used  to  ventilate 
active  working  places.  The  petitioner 
proposes  to  install  a  carbon  monoxide 
monitoring  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  to  course  intake  air  to  a  working 
place.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

8.  3-D  Management  Service.  Inc. 

|Do(.ket  No,  M-200 1 -092-1  : 

3-D  Management  Ser\ice.  Ini  .  P(J 
Box  186.  Madison.  West  Virginia  25130 
has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75,503 
(permissible  electric  face  equipment; 


maintenance)  and  18.41(f)  (plug  and 
receptacle-type  connectors)  to  its  Tiny 
Creek  No,  ZMine  (ID.  No.  46-^)8835)' 
located  in  Lincoln  County,  West 
Virginia.  The  petitioner  proposes  to  use 
a  threaded  ring  and  a  spring-loaded 
device  instead  of  a  padlock  on  mobile 
battePk'-powered  machines  to  prevent 
the  plug  connector  from  accidentally 
disengaging  while  under  load.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

9.  Consulidation  (^ual  Compan\ 

(Docket  No.  M-2001-093-CI 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.364(b)(4} 
(weekly  examination)  to  its  Shoemaker 
Mine  (ID.  No.  46-01436)  located  in 
Marshall  County,  West  Virginia.  Due  to 
(i'ttrKirHlinu  rn  f  diid  rib  conditions  of 
iliH  six  s.Mi>  in  1  Suth  of  the  intake  air 
course,  traveling  this  areas  would  be 
unsafe  The  petitioner  proposes  to 
(^--tablish  designated  check  points  and 
have  a  (  ertified  person  examined  these 
check  points  on  a  daily  basis  to  monitor 
for  methane  and  to  ensure  safe  air 
passage.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
prntertinn  as  the  evicting  standard. 

10,  Bledsoe  Coal  Corporation 

(Docket  No  M-2001-094-C) 

Bledsoe  Coal  Corporation.  1374 
Hichway  192  East,  London,  Kentucky 
4(174  1  has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75.1711-1 
(sealing  of  shaft  openings)  to  its  Mine 
No.  60  (ID.  No.  15-12941)  located  in 
Leslie  County,  Kentucky  The  petitioner 
proposes  to  use  an  alternative  method  to 
establish  a  more  permanent  resolution 
for  sealing  shaft  openings  that  would 
protect  the  general  public  from 
vandalism  or  accidents  at  the  Mine  No. 
60  ami  r'stabli-^h  .in  .ilternative  method 
fur  r'>(  lain.iti!  ;i  iii;  iipements  from  the 
Department  if  Kfi  i.iiii.t'Min  and 
Enforcement    11'  '    !!i'  remote  location 
of  the  shaft  and  the  unfeasibility  of 
obtaining  material  to  backfill  the  shaft. 
The  petitioner  states  that  the  Mine  No 
60  has  ceased  production  and  portals 
have  been  backfilled;  that  the  shaft  has 
been  sealed  with  a  17-inch  concrete  cap 
that  is  equipped  with  a  vent  pipe  of  2- 
inches  in  diameter,  at  a  distance  of  15 
feet  above  the  surface  of  the  shaft:  and 
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that  the  proposed  alternative  method 
would  be  sufficient  to  sustain  the  loads 
that  occiu"  from  the  reclamation  material 
and  any  other  possible  load  situations. 
The  petitioner  has  provided  with  this 
petition  3-sets  of  drawings  that  detail 
how  the  18-inch  shaft  will  be 
permanently  sealed.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard 

11.  Le«co,  Inc.  I 

:D<k  icet  No.  M-2001-095-CJ 

Leeco.  Inc..  P.O.  Box  309.  leff. 
Kentuckv  41751  has  filed  a  petition  to 
modih-  the  application  of  30  CFR  "5.900 
(low-  and  medium-vnitage  circuits 
serving  three-phase  alternating  current 
equipment:  circuit  breakers)  to  its  No. 
68  Mine  (I.D.  No,  15-17497)  locat^'d  in 
Ferry  County,  Kentucky;  and  its  No   "H 
Mine  (I.D.  No.  15-17816)  located  in 
Knott  Countv.  Kentucky  The  petitioner 
proposes  to  a  alternate  method  to  meet 
the  requirements  of  under-voltage 
protection.  The  petititjner  proposes  for 
under-voltage  protectic^n  a  maximum 
nominal  voltage  of  the  belt  convevor 
drive  and  water  pump  circuit(s)  not  tn 
exceed  995  volts,  nominal  voltage  nf  the 
belt  convevor  drive  control  and  water 
pump  control  circuitfs]  not  to  exceed 
120  volts,  vacuum  contactors  built  into 
or  permanentlv  affixed  to  the 
transformer  enclosure  and  properly 
separated  and  isolated  from  the  other 
components  of  the  unit,  and  provide 
under-voltage  protection  for  belt  driv>'(s,i 
and  water  pump  motors  that  are  greater 
than  5  horsepower  for  vacuum 
contactors  that  have  associated 
protective  relavs.  The  petitioner  has 
listed  in  this  petition  additional  specific 
procedures  that  would  be  followed 
when  its  proposed  alternative  method  is 
implemented  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  f)f 
protection  as  the  existing  standard. 

12.  Leeco.  Inc. 

[Docket  No   M-.ifiUl-<)9<>-Cl 

Leeco.  Inc..  PO  Box  309.  leff, 
Kentucky  41751  has  filed  a  petition  fn 
modifv'  the  application  of  30  CFR 
77  214(a)  (refuse  piles;  general)  to  its 
No  64  Mine  (I,D  No   15-16353)  located 
in  Perry  County,  Kentucky  The 
petitioner  proposes  to  place  refuse  nvt-r 
previously  abandoned  and  reclaimed 
mines.  The  petitioner  as.serts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 


13.  American  Energy  Corporation 

(Docket  No.  M-20O1-O97-C1 

American  Energv  Corporation.  PO 
Box  5.  Alledonia.  Ohio  43902  has  filed 
a  petition  to  modifv  the  application  of 
30  CFR  75.1700  (oil  and  gas  wells)  to  its 
Century  Mine  (I.D.  No.  33-01070) 
located  in  Belmont  County.  Ohio.  The 
petitioner  proposes  to  plug  and  mine 
through  oil  and  gas  wells  at  the  Century 
Mine  using  the  specific  procedures 
outlined  in  this  petition  for 
modification  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

14.  Kennecott  Utah  Copper  Corporation 

lUoi.kel  .\u,  Vi-.20()l-()04-M, 

Kennecott  Utah  Copper  Corporation. 
8362  West  10200  South.  Bingham 
Canvon,  Utah  84006-0351  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56  14109  (unguarded  convevors 
with  a(l]d(  ent  travelwavs)  to  its 
Binuham  Canyon  Mine  (I.D.  No.  42- 
00149)  located  in  Salt  Lake  County, 
Utah.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  emergency  stop  devices  in  the 
form  of  a  hand-held  portable  radio  to  be 
used  at  those  portions  of  the  Bingham 
Canyon  Mines  Mine-Cone  entrator 
Convevor  where  pull-r.ords  or  railings 
are  not  located,  which  when  activated 
through  a  single  push-button  at  any 
position  along  the  beltwav.  will 
deactivate  the  conveyor  mottir  and  stop 
the  belt.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "commentsQmsha.gov."  or  on 
a  computer  disk  along  with  an  original 
hard  copv  to  the  Offir  e  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  .Xdministration.  4015 
Wilson  Boulevard.  Rcxjm  627. 
Arlington,  Virginia  22203,  All 
comments  must  be  p«jstmarked  or 
received  in  that  (jffice  on  or  before 
November  13.  2001.  C^opies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington.  Virginia  this  4th  dav  of 

( ),  tohnr  2001 

David  L.  .Meyer. 

Director.  Office  of  Standards.  Regulations, 
and  Variances. 

[FRDoc.  01-25691  Filed  10-1 1-01;  8:45  am) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

October  9,  2001 

Time  and  Date:  10  a.m.,  Wednesday. 
October  17.  2001. 

Place:  Room  6005,  6th  Floor.  1730  K 
Street.  NW.,  Washington.  DC, 

Status:  Open. 

Matters  to  be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1 .  Secretary-  of  Labor  on  behalf  of 
Soakes  v.  Gabel  Stone  Co.,  Docket  No. 
CENT  2000-75-DM  (Issues  include 
whether  the  judge  erred  in  refusing  to 
find  that  the  discriminatee  failed  to 
mitigate  his  damages  while  enrolled  in 
college). 

Time  and  Date:  The  Commission 
meeting  will  commence  following  upon 
the  conclusion  of  the  Commission 
meeting  in  Secretary  of  Labor  on  behalf 
of  \oakes  v.  Gabel  Stone  Co..  Docket 
No.  CENT  2000-75-DM,  which 
commences  at  10:00  a.m.  on 
Wednesday,  October  17,  2001. 

Place:  Room  6005.  6th  Floor,  1730  K 
Street,  NW.,  Washington.  DC. 

Status:  Open, 

Matters  to  be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of 
fackson  v.  Mountain  Top  Trucking  Co  . 
Docket  No.  KENT  61 3-D  (Issues  include 
whether  the  judge  erred  in  concluding 
that  the  discriminatee  failed  to  mitigate 
his  damages  while  enrolled  in  college). 

Time  and  Date:  10  a.m..  Thursday, 
November  1,  2001. 

Place:  Room  6005,  6th  Floor.  1730  K 
Street,  N'W.,  Washington,  DC, 

Status:  Open. 

Matters  to  be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  American  Coal  Co  ,  Docket  Nos. 
LAKE  2000-1 11-R.  etc  (Issues  include 
whether  tags  required  to  be  placed  on 
all  approved  diesel  engines  under  30 
CFR  7.90  must  be  supplied  by  the 
engine  manufacturer). 

Time  and  Date:  The  Commission 
meeting  will  commence  following  upon 
the  conclusion  of  the  Commission 
meeting  in  American  Coal  Co  .  Docket 
Nos.  LAKE  2000-1 11-R.  etc..  which 
commences  at  10:00  a.m  on  Thursday. 
November  1,  2001. 

Place:  Room  6005.  6th  Floor,  1 730  K 
Street.  NW,,  Washington,  DC. 

Status:  Open. 

Matters  to  be  Considered:  The 
Commission  will  consider  and  act  upon 
the  following: 

1 .  Freeman  United  Coal  Mining  Co., 
Docket  Nos,  LAKE  2000-1 2-R.  etc. 
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(Issues  include  whether  tags  required  to 
be  placed  on  all  approved  diesel 
equipment  under  30  ('FR  7,90  must  be 
supplied  by  the  engine  manufacturer) 

Anv  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
lean  Ellen— (202)  653-,5629  /  (202)  708- 
9300  for  TDD  Relay  /  1-800-877-8339 
for  toll  free. 

jean  H.  Ellen. 

Chirt  Docket  Clerk. 

iFR  Doc  01-2,=586:i  Filed  10-10-01;  12:28 
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BILLING  CODE  6735-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Application  Received 
Under  the  Antarctic  Conservation  Act 
Of  1978 

agency:  National  Science  Foundation 
ACTION:  Notice  of  permit  applications 


received  under  the  Antarctic 
Conser\ation  Act. 


SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  for  operation  of  a 
camp  at  Patriot  Hills.  Heritage  Range, 
southern  Ellsworth  Mountains. 
Antarctica,  bv  Adventure  Network 
International,  a  company  within  the 
United  States.  The  application  is 
submitted  to  NSF  pursuant  to 
regulations  issued  under  the  Antarctic 
Conser\'ation  Act  of  1978 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  on  or  before  November  13, 
2001.  Permit  applications  may  be 
inspected  by  interested  parties  at  the 
Permit  Office,  address  below, 
ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755. 
Office  of  Polar  Programs.  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230, 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  latko  or  Nadene  Kennedy  at  the 
above  address  or  (703)  292-8030' 
SUPPLEMENTARY  INFORMATION:  NSF  s 
Antarctic  Waste  Regulation,  45  CFR  Part 
671.  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  in 
Antarctica,  and  for  the  release  of  waste 
in  Antarctica.  NSF  has  received  a  permit 


application  undiT  this  R'-uulatmn  tur 
operation  nf  reninti'  i  am)i  .it  Patriot 
Hills,  .^ntan  tica.  ^ud  li>t;i>tic  support 
services  for  scientific:  and  <)tht>r 
«>\peditions.  film  crews,  and  tourists. 
These  activities  in(  lude  aircraft  support. 
(  ache  positioning,  camp  and  field 
support,  resupply.  search  and  rescue, 
medevac.  medical  support  and  logistic 
support  for  some  National  Operators. 
The  (amp  can  ace  ommodate  up  to  100 
people  and  is  adjacent  to  a  100m  x 
2000m  blue-icp  runway  The  blue-ice 
runway  is  a  natural  feature  that  require^ 
limited  amount  of  prcjjaration  and 
upkeep  for  airc:rafl  use.  There  are 
standard  programs  offered  on  a  regular 
basis  These  include:  Climbing  trips  to 
Vinson  Massif,  the  Ellsworth  Mountain^ 
and  the  Transantarctic  Mountains;  ski 
trips  to  the  Ellsworth  Mountains  and  the 
Geographic  South  Pole;  and  flights  to 
the  Geographic  South  Pole,  and  the 
Emperor  Penguin  Colony  at  the  Dawson 
Lambtnn  (ilacier 

A  total  lit  four  aircraft  will  be 
operated  bv  Adventure  Network 
International  throughout  the  Antarctic 
Thev  will  consist  of  the  foU'UMne  Two 
Twin  Otter  aircraft,  and  Il\  u^tiin  ~o  (IL- 
76),  and  either  a  turbine  D(;-.}  i*r  a 
Cessna  185 

The  permit  applicant  is:  Ms,  Anw 
Kershaw  President,  Adventure  .NetwirK 
International  (AND,  4800  N.  Federal 
Highwav.  Suite  307D.  Bcjca  Raton.  FL 
33431,  Permit  application  Nn  2002- 
VVM-003 

Nadene  G   Kennedy. 

Permit  Officer 

IFR  I)o(    (n-2=i6i:<  Filed  10-11-01;  8:45  ami 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Founciatmn 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  A(  i  '!  m~H 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  IS  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G,  Kennedy,  Permit  Offic  e. 
Office  of  Polar  Programs,  Rm   755, 
National  Science  Foundation,  4201 
Wilson  Boulevard.  .Arlington,  \'.A  222  il) 
SUPPLEMENTARY  INFORMATION:  On  Auen'^t 
29,  2001 .  the  National  Scienc  e 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  f)erm!t 


applications  received.  Permits  were 
issued  on  October  3,  2001  to:  Vickie 
Usher  Russell,  Permit  No.  2002-008; 
Terry  J,  Wilson.  Permit  Nos.  2002-009 
and  -010;  Robert  A.  Blanchette.  Permit 
No.  2002-011;  Tom  W.  Yelvington. 
Permit  No.  2002-012:  John  T.  Lisle, 
Permit  No.  2002-013;  Melissa 
Alexander,  Permit  No.  2002-014 

Nadene  d    Kt  nmifx . 

Permit  Ufpcer 

IFR  Dor  01-25fi14  Filed  10-4-01;  8:45  ami 

BU  lINCj    code    '■)»,'.   ■'  ■    W 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  ot  1978:  Notice  o1 
Permit  Modification 

AGENCv:  National  Science  Foundation. 

SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Public  Law  95-541:  Code  of 
Federal  Regulations  title  45,  part  670). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G   k' id'  i\    i>  ;  ;;ut  Officer. 
Office  of  Polar  Programs,  Rm  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230 

DESCRIPTION  OF  PERMIT  AND  MODIFICA"riON 
I  )ti  N.'pt>':i;tii'[   1j,  i^-^y.  ttu- .\dlioiiai 
^l  urn  '  P    undation  issued  a  permit 
(ACA  =.iini.-001)  toDr.  Steven  D. 
Ensla  aUn  posting  a  notice  in  the 
August  17.  1999  Federal  Register 
Public  comments  were  not  received.  A 
request  to  modif\'  the  permit  was  posted 
in  the  Federal  RpRister  on  April  30. 
2001.  No  public  uuiuments  were 
received.  The  modification,  issued  by 
the  Foundation  on  September  19.  2001, 
allows  the  permit  holder  to  enter 
additional  Antarctic  Specially  Protected 
Areas  for  the  purpose  of  collecting 
conducting  surveys  and  excavating 
small  5-lOcm  soil  samples  from 
abandoned  penguin  rookeries. 

Location 

Asi'A  102— Rookerv  Islands,  Holme 

Bay 
ASPA  103— Ardery  and  Odbert 

Islands 
ASPA  109— Moe  Island,  South 

Orkneys 
ASPA  110 — Lynch  Island.  South 

Orkneys 
.\M\\  111— Southern  Powell  Island 

and  adjacent  islands.  Orkney 

Islands 
ASPA  114 — North  Coronation  Island 
ASPA  127— Haswell  Island 
ASPA  135— Bailey  Peninsula.  Budd 

Coast 
ASPA  136— Clark  Peninsula. 
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Budd  Coast 

\adene  G.  Kennedy, 

Prrmtt  Officer. 
KR  Doc  01-25615  Filed  10-1 1-01;  8:45  am] 

BILLING  CODE  7555-0 1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369-LR,  50-370-LR.  50- 
413-lR.  and  50-414-LR:  ASLBP  No.  02- 
794-01-LR] 

Duke  Energy  Corp.,  McGuIre  Nuclear 
Station,  Units  1  and  2.  Catawba 
Nuclear  Station,  Units  1  and  2; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  b\  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  J 7  FR 
28,710  (1972);  the  Commission  s 
Regulations,  see  10  C:FR  2.1201.  2.1207; 
and  the  Commission's  Order  dated 
October  4.  2001,  CL]-01-2n,  54  NRC 
iOr.t.  4.  2001).  an  .Atomic  Safety 
and  Licensing  Board  is  being 
established  to  preside  over  the  foHovving 
proceeding 

Duk«  Energy  Corporation  I 

Mf  Guire  Nuclear  Station,  Units  1  and  2 

Cd'Hwhrt  Nurlt'.ir  Station.  Cnits  1  and  2 

On  lun"  1  i.  2001,  Duke  Energy 
Corporation  submitted  an  application  to 
renew  the  operating  licenses  for  its 
McGuire  Nuclear  .Station.  I'nits  1  and  2. 
and  Catawba  Nuclear  Station.  I'nits  1 
and  2.  near  (Charlotte.  North  Carolina. 
This  Licensing  Board  is  being 
established  pursuant  to  an  .August  15, 
2000  notice  of  acceptance  for  doclceting 
of  an  application  and  opportunitv  for  a 
hearing  (65  FR  60,69,3)  The  proceeding 
involves  intervention  petitions/hearing 
requests  regarding  the  renewal 
application  filed  bv  the  Nuclear 
Information  and  Resr^urce  Service  and 
the  Blue  Ridge  Environmental  Defense 
League, 

The  Board  is  c  (impnsed  of  the 
following  administrative  judges: 
Administrative  [udge  Ann  Marshall 
Young,  Chair,  .Atomic  Safety  and 
Licensing  Boarti  Panel,  I'  S.  Nuclear 
Regulators  Commission.  Washington, 
DC  20555-0001 
Administrative  [udge  Charles  N,  Kelber. 
Atomic  Safety  and  Licensing  Board 
Panel.  US,  Nuclear  Regulaton 
Commission.  Washirujton,  DC  20555- 
0001 
.Administrative  Judge  Lester  S, 
Rubenstein.  .Atomic  Safetv  and 
Licensing  Board  Panel.  V  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001. 


All  correspondence,  documents,  and 
other  materials  shall  be  filed  with  the 
administrative  judges  in  accordance 
with  10  CFR  2.1203.      . 

Issued  at  Roclcville,  Md.  this  5th  dav  of 
October  2001 . 
G.  Paul  BoJiwerk  III. 

Chief  Administrative  judge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  01-25673  Filed  10-11-01;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Completion  of  Terminated  License 
Review  Project 

AGENCY:  Nuclear  Regulatory 

Conimis^iiin. 

ACTION:  Completion  of  terminated 

license  review  project. 

In  1989  the  General  Accounting  Office 
issued  a  report  whic  h  raised  concerns 
about  the  U.S.  Nuclear  Regulatorv 
Commission's  (NRC's)  criteria  and 
procedures  used  for  the 
decommissioning  of  formerlv  licensed 
sites.  As  a  result,  in  1990.  the  NRC 
decided  to  undertake  a  review  of 
terminated  materials  licenses  to  assure 
that  previously  licensed  facilities  were 
properly  decontaminated  and  posed  no 
threat  to  public  health  and  safetv.  Oak 
Ridge  National  Laboratory  (ORNL)  was 
contracted  to  review  all  materials 
licenses  terminated  by  the  SR(.  or  its 
predecessor  agencies,  from  inception  of 
material  regulation,  to:  (1)  Identify  sites 
with  potential  for  meaningful  residual 
contamination,  based  on  information  in 
the  license  documentation;  and  (2)  to 
identify  sealed  sources  with  incomplete 
or  no  accounting  that  could  represent  a 
public  hazard. 

ORNL  examined  in  excess  of  37.000 
terminated  license  files.  From  its 
evaluation  of  these  license  files.  ORNL 
identified  approximatelv  675  loose 
material  licenses  and  565  sealed  source 
licenses  that  required  further  review, 
NRC  Regional  offices  eith-r  performed  a 
follow-up  review,  or  transferred 
responsibility  for  the  follow-up  review 
to  the  appropriate  Agreement  State. 

As  a  result  of  the  Regional  r(>%iews.  40 
sites  were  found  to  have  residual 
contamination  in  excess  of  the  NRCTs 
criteria  for  unrestricted  release.  Of  these 
sites.  18  have  been  closed.  1 1  have  been 
transferred  to  Agreement  States  or  the 
U.S.  Department  of  Air  Force,  8  are  in 
the  process  of  decommissioning,  and  3 
are  under  further  NRC  review. 

ORNL  has  developed  a  web-based 
database  for  the  NRf :  to  document  the 
evaluation  and  closure  process  for  all 


terminated  license  files.  This  database 
will  also  be  used  to  track  the  300-400 
licenses  terminated  each  vear  bv  NRC. 
The  database  will  be  completed  in 
September  2002. 

For  further  details  with  respect  to  this 
action,  see  the  Final  Report  on  Results 
of  Terminated  License  Reviews,  dated 
September  26.  2001.  This  report  is 
available  online  through  NRC's 
Agencv'wide  Documents  .Access  and 
Management  Systems  (Accession  No. 
ML012710539f. 

Dated  at  Rockville.  Marvland.  thi.s  4th  dav 
of  October  2001. 

For  the  .NurJear  Regulatorv  romniission. 
Larr>'  W.  Camper. 

Chief,  Decommissioning  Branch.  Dnisiun  of 
Waste  Management.  Office  ofXuclear 
.Material  Safety  and  Snfpguards. 
[FR  Doc.  01-25671  Filed  10-1  1-01;  H:4.^i  ami 
BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review: 
Comment  Request  for  Review  of  an 
Expiring  Information  Collection: 
Standard  Form  1153 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  Mav  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
expired  information  collection. 
Standard  Form  1153.  Claim  for  Unpaid 
Compensation  of  Deceased  (Civilian 
Employee,  is  used  to  collect  information 
from  individuals,  who  have  been 
designated  as  beneficiaries  of  the 
unpaid  compensation  of  a  deceased 
Federal  employee  or  who  believe  that 
their  relationship  to  the  deceased 
entitles  them  to  receive  the  unpaid 
ctjmpensation  of  a  deceased  Federal 
employee.  OPM  needs  this  information 
in  order  to  adjudicate  the  claim  and 
properly  assign  a  deceased  Federal 
employee's  unpaid  compen.sation  to  the 
appropriate  individual(s). 

We  received  no  comments  on  our  60- 
day  notice  on  Standard  Form  1 153. 
published  in  the  Federal  Register  on 
June  15.  2001. 

Approximately  3.000  SF  1153  forms 
are  submitted  annually.  It  takes 
approximately  15  minutes  to  complete 
the  form.  The  annual  estimated  burden 
is  750  hours. 
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For  copies  of  this  proposal,  contact 
Marv  Beth  Smith-Toomey  on  (202)  606- 
8358.  fax  to  (202)  418-3251.  or  e-mail  to 
mbtoome}'<&iopm.gov.  Please  include 
your  mailing  address. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — Melissa  A.  Drummond.  Program 
Manager.  Office  of  Merit  Systems 
Oversight.  Office  of  Merit  Systems 
Oversight  and  Effectiveness,  U.S.  Office 
of  Personnel  Management.  1900  E 
Street.  NW..  Room  7671.  Washington. 
DC  20415,  and  Joseph  Lackey,  OPM 
Desk  Officer,  Office  of  Information  and 
Regulatory-  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  NW  .  Room 
10235.  Washington.  DC  20503. 

r  .S  C)ffi(  e  of  Personnel  .Management. 
Kay  Coles  fames. 
Director 

!FR  Dot  .  01-25610  Filed  10-n-(Jl.  8,4.5  ami 
BILUNG  CODE  6325-43-P 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44903;  File  No.  4-208] 

Intermarket  Trading  System;  Order 
Granting  Approval  of  the  Seventeenth 
Amendment  to  tt>e  ITS  Plan  Relating  to 
Regional  Computer  Interface,  30- 
Second  Commitment  Expiration,  and 
the  Principal  Place  of  Business  of  the 
Boston  Stock  Exchange,  Inc. 

Oitober  ,3.  2001  , 

On  luly  16.  2001.  the  Intermarket 
Trading  Svstem  Operating  Committee 
(   ITSOC")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
1  \A  of  the  Securities  Exchange  Act  of 
1934  ( -ACT").'  and  Rule  nA3a3-2 
thereunder.-  a  proposed  amendment 
("Seventeenth  Amendment")  to  the 
restated  ITS  Plan. '  The  proposed 


■  15  r  .SC   78k-l 

M7(:fr  240  n.\,i3-.; 

'Thf  IT.S  IS  a  .Natiotidl  Marl^pt  System  CNMS") 
pliin  whirh  was  dpsigiied  lo  faciljlalp  intprmarket 
tr.uline  m  »'X(  hangp-lislpd  equity  securities  based 
in  ( lirrcnt  quotation  informalion  emanatiiiij  from 
till'  linked  markets.  .See  Se<:urities  F.xdiange  .-Sit 
Kelcase  \{i.  m4=ih  (latuiarN  27.  l<tB:il,  4B  PR  4938 
(K.'bruar\  J.  1483) 

The  It.S  Fartii  ipants  iiK.liide  Itie  .\iiienran  Stock 
l-.\i  tiaiige  l.L(    I  '.^mex    i.  the  Boston  Slot  k 
Kvilianije.  hu    I    BSF'  1   theChnakjo  Bo-ird  Opiii.ns 
F\(hanije.  hii    ( CBOF   I.  iheChuaKo  Stix  k 
Kxi  hange.  hii    (  'CHX   I,  the  Clm  mnali  Moc  k 
F.X(  haiige  hu    (   t.Sh'  1,  llie  National  .Kss^w  lation  of 
Securities  Draiers,  In(    I    NASD' I  the  Neu  Vnrk 
Slot  k  K\(  hange   hii    I'  N't  St    1,  the  Faiifii 
KxrhaiiKe,  liit    C  PCX   1,  and  the  Phila()el[ihi.i  >t<.i  k 
Em  hange.  Inc    f  PHl.X'l  (   Partic  ipants   I 


amendment  recognized  the  Natumal 
Association  of  Securities  Dealers.  Inc    ^ 
("NASD")  use  of  the  Regional  Computer 
Interface  ("RCI").-*  and  provided  for  <i 
six-month  pilot  program  for  the  use  of 
a  30-second  commitment  expiration  In 
addition,  the  proposed  amendment 
reflected  the  BSE's  new  principal  place 
of  business.  Notice  of  the  priiposed 
amendment  appeared  in  the  Federal 
Register  on  August  15.  2001  "■  The 
Commission  received  no  comments  i-n 
the  proposed  amendment  This  nrdt^r 
approves  the  proposed  amendment. 

The  Commission  finds  that  the 
proposed  amendment  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  ITS  and.  m 
particular,  sections  llA(a)(l)((-)(ii)  and 
(D)  ofthe  Act.-^and  Rule  11  A.3-2(c:)(2) 
thereunder."  which  requires  among 
other  things,  that  such  plan  amendment 
is  necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  unestors 
and  the  maintenance  of  fair  and  ordcris 
markets  and  removes  impediments  to. 
and  perfects  the  met.hanisnis  of  a 
national  market  s>  stem   Specifu  ally    th'^ 
Commission  believes  that  the  plan 
amendment  should  help  to  enable  the 
N.A.SD  to  use  the  communications 
network  that  links  all  the  Participant 
markets.  In  addition  the  Commission 
believes  that  by  providing  a  shorter 
ccDmmitment  expiration  option  of  30- 
seconds  as  a  six-month  pilot  program, 
the  proposed  amendment  should  fo'^tor 
efficiency  and  enhance  (  ompetition 
among  Participant  markets. 

It  Is  Therefore  Ordered,  [iiirsumit  tn 
section  llA(a)(3)(B)  of  the  A.  t /  thai  the 
proposed  Seventeenth  .XniPiidment  be. 
and  hereby  is.  approved. 

hir  the  Commission,  by  the  Division  of 
Mdrket  Regulation,  pursuant  to  delegated 
aiithtirit\   ' 

VlarRaret  H.  McFarland, 
Di'pi!t\  Si-(  ri'tijn 
IFH  Do,    01-25702  Filed  10-11-01:  8:45  am] 

BILLING  COOC  S010-01-4M 


*  Ki  ;    IS  defined  in  Section  1(34A)  of  the  ITS 
Plan  as  the  "automated  linkage  between  the  SyMem 
and.  and  collectively,  the  Regional  Switches  and 
the  AMEX  (Display  Book  Manager!  DBM  thai,  when 
implemented,  will  enable  memtiers  located  on  the 
n.H.rs  of  the  Amex.  BSE.  the  CHX,  the  PSE,  and  the 
PHLX  to  participate  in  the  Applications. "' 

'^  See  Securities  Exchange  Act  Release  No.  44661 
(.^ug\ist  8.  2001 ).  65  PR  42904. 
«  15  li.S.C.  78k-l(a)(l)(C:)(ii)  and  (D). 
"17CFR240.11A3-2(c)(2). 

•  15  li.S.C.  78k-l(a)(3KBl. 
« 17  CFR  200.30-3(a)(29). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No 
25205:  812-12016] 

Flrstmark  Corp.;  Notice  of  Application 

October  .=>,  2001. 

AGENCY:  Securities  and  Exchange 

(  nmniission  ("Commission"). 

ACTION;  Notice  of  an  apphcation  for  an 

orcjpt  ui!(i>T  -t'!  tMn  6(c)  of  the 
investment  Lunipany  Act  of  1940  (the 
"Act"). 


SUMMARY  OF  THE  APPLICATION;  Firstmark 
(>orp.  (Applicant ")  requests  an  order 
exempting  it  from  all  provisions  of  tlie 
Act  until  the  earlier  of  one  year  from  the 

firttf  thf  rtv^uested  order  is  issued  or  the 
ilrttt  it  no  11  nger  may  be  deemed  to  be 
an  investment  company. 

RLING  DATES:  The  application  was  filed 

'  n  M.iri  h  J.  2000  and  amended  on 

()(  tnh.-r  2,  2001. 

Hearing  or  Notifn  atmn  of  HearinR: 

An    id.  r  ct.inting  the  application  will 
h>  issu>ci  unless  the  Commission  orders 
d  tKannt;   Interested  persons  may 
reque-t  ,i  htaring  by  vn-iting  to  the 
Comniission  s  Secretary  and  serving 
.Applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5  .30  p.m.  on  October  31.  2001  and 
should  be  accompanied  by  proof  of 
service  on  Applicant  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  wTiter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  ,Secretar\'.  Commission,  450 

!   *•(.  ^uv.t   \\\     W  ishington,  DC 
^tr4w  (»n(ii<    'i  i       int.  Three  James 
Center.  7th  Floor.  1051  Eash  Car>-  Street, 

Rirhmnnd  VA  ^''L"!'' 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714.  or  Michael  W. 
Mundf.  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION;  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090) 


I 
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Applicant's  Representations 

1  Applicant  is  a  Maine  corporation 
formed  in  1982   Most  rncentlv. 
Applicant  through  whoUv-owned 
subsidiaries,  was  ensjaeed  primanlv  in 
tht;  title  insurance  business  and  related 
services.  Gn  December  2.  1998. 
Applicant  executed  a  stock  purchase 
agreement  ('Agreement'  j  under  which 
Applicant  and  its  whollv-owned 
subsidiary-.  Southern  Capital 
Acquisition  Corporation  ("SCAC"), 
would  sell  its  principal  operating 
subsidiary,  In%-estor  Southern 
Corporation  (  'ISC"),  to  Old  Guard 
Group.  Inc..  a  PennsvK'ania  corporation 
(the  "Asset  Sale").  Prior  to  the  Asset 
Sale,  Applicant  s  board  of  directors 

! 'Board")  adopted  a  resolution,  effective 
December  15.  1998.  declaring 
.Applicant's  intent  to  become  engaged 
primarily  in  non-mvestment  companv 
businesses  following  the  consummation 
of  the  .\sset  Sale.  The  Board  reaffirmed 
this  intent  on  March  1.  2000 

2  .\s  a  result  of  the  .Asset  Sale,  which 
occurred  on  March  .5,  1999.  .Applicant, 
through  SC.AC;.  received  S6. 750. 000.  and 
the  right  to  receive  certain  additional 
cash  pa\ments  in  2000.  2001.  and  2002. 
if  the  pre-ta.\  net  income  of  ISC  and  its 
subsidiaries  in  the  fiscal  years  ending 
December  31.  1999.  2000.  and  2001. 
reached  targeted  goals     .Applicant  states 
that  it  invested  its  cash  from  the  Asset 
Sale  in  a  money  market  fund  registered 
under  the  .Act  ( "Invest^-d  Proceeds")  to 
preserve  its  value  pending  application 
of  such  assets  to  an  acquisition  of  or 
merger  with  an  operating  business.  As 
of  March  .11,  2001,  the  balance  of  the 
Invested  Proceeds  was  54,248.000  or 
84.9'v.,  of  .Applicant's  total  assets 
(exclusive  of  U.S.  Government  securities 
and  cash  items)  on  an  unconsolidated 
basis  (and  approximatelv  92.5%  on  a 
consolidated  basis)  .Applicant  also 
states  that  as  of  March  3 1 ,  2001 .  the 
remaining  investments  of  .Applicant  and 
Its  two  whollv-owned  subsidiaries. 
SCAC  and  QF.AN  Marketing  Services. 
Inc  (each,  a   "Subsidiary"),  included 
real  estate,  shares  of  two  monev  market 
funds  registered  under  the  .Act.  other 
marketable  securities,  and  stamps  and 
artwork  ("Other  Investments  "!.  totaling 
approximatelv  S261.515.  56.998 
525.719.  and  59.209,  respectivelv. 
.Applicant  states  that  the  Other 
Investments  predate  the  Asset  Sale,  and 
that  Applicant  is  in  the  process  of 
liquidating  the  Other  Investments. 
except  for  the  investments  in  the  m<  inev 
market  funds. 

I 

.Applicant  rwieived  an  eam-out  payment  in  the 
amount  of  S167  683  for  the  fiscal  year  ending 

!>f  prrb«r  M    IM4M 


Applicant's  Legal  Analysis 

1.  Under  section  3(a)(1)(C)  of  the  Act. 
an  issuer  is  an  investment  companv  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
nwning.  holding  or  trading  in  securities. 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value 
exceeding  40  per  cent  of  thr'  \  alue  of 
such  issuer's  total  assets  (exclusive  of 
government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Section 
3(a)(2)  of  the  Act  defines  "investment 
securities"  to  include  all  securities 
except  government  securities,  securities 
which  are  issued  by  employees' 
securities  companies,  and  securities 
issued  by  majority-owned  subsidiaries 
of  the  owner  which  are  not  investment 
companies,  and  are  not  relying  on  the 
exception  from  the  definition  of 
investment  companv  in  section  3(c)(1) 
or  3(c)(7)  of  the  Act. 

2.  Applicant  states  that  the  Invested 
Proceeds  and  Other  Investments  mav 
constitute  "investment  securities' 
within  the  meaning  of  section  3(a)(2)  of 
the  Act.  Applicant  states  that  because 
the  Invested  Proceeds  and  Other 
Investments  represent  more  than  40'  n  of 
its  total  assets  (exclusive  of  government 
securities  and  cash  items)  on  an 
unconsolidated  basis.  Applicant  may  be 
an  investment  company  w  ithin  the 
meaning  of  section  3(aj(l)(C)  of  the  Act. 
Rule  3a-2  under  the  Act  generally 
provides  that,  for  purposes  of  section 
3(a)(1)(C),  an  issuer  will  not  be  deemecj 
to  be  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities  for  a  period  not 
to  exceed  one  year  if  the  issuer  has  a 
bona  fide  intent  to  be  engaged  in  a  non- 
investment  company  business. 
Applicant  states  that  it  relied  on  the 
one-year  "transient'  investment 
company  exception  under  rule  3a-2  for 
the  period  ending  March  5.  2000 

3.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  dn\  person. 
security,  or  transaction  from  anv 
provision  of  the  Act,  if  and  to  the  extent 
that  the  exemption  is  necessarv  or 
appropriate  m  the  piibiit  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4  .Applicant  requests  an  exemption 
under  section  6(c)  from  all  provisions  of 
the  .Act  until  the  earlier  of  one  year  from 
the  date  the  requested  order  is  issued  or 
such  time  as  .Applicant  would  no  longer 
be  required  to  register  as  an  investment 
company  under  the  Act.  Applicant 
believes  that  within  this  period  it  will 
be  able  to  complete  an  acquisition  of  or 
a  merger  with  a  new  operating  business. 


5.  Applicant  states  that  since  the 
Asset  Sale,  it  has  devoted  substantial 
effort  to  acquire  or  merge  with  an 
unaffiliated  business.  Applicant 
believes  that  the  inability  to 
consummate  an  acquisition  or  merge 
was  largely  due  to  certain  civil  litigaticm 
matters  involving  the  Applicant  as  a 
result  of  the  conduct  of  Applicant's 
previous  management.  Applicant  states 
that  all  litigation  matters  have  now  been 
resolved,  and  the  payment  in  settlement 
of  claims  has  been  drawn  from  Invested 
Proceeds.  .Applicant  states  that  it 
continues  to  hold  the  Invested  Proceeds 
to  presen-e  the  value  of  assets  while  it 
pursues  possible  acquisitions  or 
mergers,  and  it  has  not  engaged  in  anv 
speculation  or  trading  of  securities 
.Applicant  contends  that  registration 
under  the  Act  would  involve 
unnecessary  burden  and  expense  for 
.Applicant  and  its  stockholders  and 
would  serve  no  regulatory  purpose. 
.Applicant  thus  asserts  that  the 
requested  relief  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  f)f  the  .Act, 

Applicant's  Conditions 

Applicant  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions: 

1.  Applicant  will  not  purchase  or 
otherwise  acquire  (directly  or  through  a 
Subsidiary)  anv  securities  other  than 
short-term  U.S.  Government  securities, 
certificates  of  deposit,  commercial  paper 
rated  .A-l/P-1.  and  shares  (if  registered 
money  market  funds;  except  that 
.Applicant  may  acquire  equity  securities 
of  an  issuer  that  is  not  an  investment 
company  as  defined  in  section  3(a)  of 
the  Act  or  is  relying  on  an  exclusion 
from  the  definition  of  investment 
company  under  section  3(c)  of  the  Act 
other  than  section  3(c)(1)  or  3(c)(7).  in 
connection  with  the  acquisition  of  an 
operating  business  as  evidenced  by  a 
resolution  approved  by  Applicant's 
Board. 

2.  Applicant  will  not  hold  itself  out  as 
being  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities. 

For  the  Commission,  by  the  Division  of 
investment  Management,  under  delegated 
authoritv 
Man^aret  H.  McFarland, 

Deputy  SiTTftan,- 

(FR  Dfjc.  01-25698  Filed  10-11-01,  84.5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44908:  File  No.  SR-CBOE- 
2001-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  Chicago  Board 
Options  Exchange,  Incorporated  To 
Adopt  Generic  Listing  Standards  for 
Trust  Issued  Receipts,  To  Provide 
Alternate  Eligibility  Requirements  for 
Component  Securities  of  Trust  Issued 
Receipts  in  Certain  Limited  Situations 
and  To  Increase  the  Permissible 
Weight  of  the  Most  Heavily  Weighted 
Component  Stock  of  Index  Portfolio 
Shares  and  Index  Portfolio  Receipts 

OdobtT  4.  iOOl. 

Pursuant  to  Section  19(b)(1)  (if  the 
Securities  Exchange  Art  of  19^14 
("Act")  '  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  August 
31.  2001,  the  Chicago  Board  Optidus 
Exchange.  Incorporated  ('  CiBOK"  or 

Exchange")  filed  with  the  Securities 
and  Exchange  Comnussinn 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II,  and 
in  below.  whic:h  Items  have  been 
prepared  b\  the  CBOE  The  C"ommissu)n 
is  publishing  this  notic  e  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  tn  approve 
the  proposal  mi  an  at  celerated  basis 

I.  Self-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  propose^  to  amend  its 
rules  to  adopt  generic  listing  standards 
applicable  to  listing  and  trading  of  7"rust 
Issued  Receipts  ( "TIRs")  pursuant  to 
Rule  19b-4(e)  under  the  Act.  to  provide 
eligibility  requirements  for  compiment 
securities  represented  by  a  series  of  TIRs 
that  became  part  of  such  TIR  under 
certain  limited  circumstances,  and  to 
increase  the  permissible  weight  of  the 
most  heavily  weighted  component  stock 
of  Index  Portfolio  Receipts  ("IPRs")  and 
Index  Portfolio  Shares  ("IPSs')   Below 
is  the  text  of  the  proposed  rule  change 
Proposed  new  language  is  italicized: 
proposed  deletions  are  in  brackets  ' 

Chicago  Board  Options  Exchange. 
Incorporated  Rules 


It  1    s(.    -h>.|b)(l), 

MrCKR  24(1  l'tl>-4 

^The  (30E  niadi'  nun  substanliM'  Lh.inj^i'h  l)\ 
licleling  a  tvpographical  error  from  its  rule  text.  Set- 
tplpphoiip  onvprsalion  between  Angelo  Evanf(eloti. 
MtiiriH'\   CB(  )K  Hiiil  (aiiiIi  NxnviMi.  .Altoriiey. 
DiMsKH!  nt  M.irki'l  Kftjiilation.  tkjmmission,  OH 

0(  tlll»T    1      JOdl 


Rule  31.5     Criteria  for  Eligibility  of 
Securities 

L.  IPRs. 

(a)-(d)  Inchanged. 

*  *    '  Intprprptations  and  Policies: 

()1     The  F]x(  hang'' iiui\  approve  a 
series  of  IPRs  for  listing  and  trading 
(including  pursuant  to  unlisted  trading 
privileges)  pursuant  to  Rule  19b-4(e) 
under  the  .Securities  Exchange  Act  of 
1934  provided  each  of  the  following 
criteria  is  satisfied: 

(a)  Eligibility  Criteria  for  index 
Components  Upon  the  initial  listing  of 
a  series  of  IPRs  on  the  Ex(  hange,  or  if 
the  Exchange  is  trading  the  IPRs 
pursuant  to  unlisted  trading  privileges, 
upon  the  initial  listing  on  the  original 
listing  exchange,  each  component  of  an 
index  or  portfolio  underK  ing  a  series  of 
IPRs  shall  meet  the  fullowing  criteria: 

(1)-(2)  Cnchangeti 

(3)  The  mos*  heavilv  weighted 
component  stock  c:annot  exceed  125%] 

30%  of  the  weight  of  the  index  or 
portfolio,  .uui  th>'  fiM'  most  heavily 
\\eight>'<i  (  oiujii ini'u!  ^tiu  Ks  cannot 
exceed  B5%  of  the  \M>it;ht  -it  ihe  index 
or  portfolio: 

(4)-(5)  rn<  hanged. 

(b)-(e)  I'm  hanued 

M.  IPRs. 

la)-(bl  I  'n(  hang>'(i 

*  *    *  Interpretations  and  Policies: 

()1     The  Exchange  niH\  .qiprove  a 
series  of  IPSs  for  listmu  .uui  trading 
(including  pursuant  to  unlisted  trading 
prnileges)  pursuant  to  Rule  19b— 4(e) 
under  the  Set  unties  Exi  hange  Act  of 
1934  proviiled  each  of  the  following 
criteria  is  satisfied: 

(a)  Eligibilit\  ("riteria  for  Index 
Components.  I'pon  the  initidl  listing  of 
a  series  of  IPSs  on  the  Ex(  hange.  or  if 
the  Exchange  is  trading  thi'  IPSs 
pursuant  to  unlisted  trcKiim:  privileges. 
upon  the  initial  listing  on  the  original 
listing  exchange,  each  component  of  an 
index  or  portfolio  underlying  a  series  of 
IPSs  shnll  mc»et  the  foljowinu  rritcria: 

(l)-(2i  I'nt  hanged 

(3)  The  most  heavily  weighted 
component  stock  cannot  exceed  |25%1 

3()"o  of  the  weight  of  the  index  or 
portfolio,  and  the  fi\e  most  heavily 
weighted  c;ompc)nenl  slot  ks  <  annot 
exceed  65%  of  the  weight  of  the  index 
or  portfolio; 

(4)-(ri!  Unchanged 

(b)-(e)  l'nchang(>d 

.02  I'nchanged 

N.  Trust  Issued  Receipts 

Notwithstanding  an\  other  provisions 
in  these  Rules  to  the  ( (intrdr\    a  series 


of  Trust  Issued  Receipts  (as  defined  in 
Interpretations  and  Policies  .04 
following  Rule  1.1)  may  be  listed  or 
traded  pursuant  to  unlisted  trading 
privileges  on  the  Exchange  subject  to 
the  criteria  set  forth  below: 
(aHd)  Unchanged. 

*   *   *  Interpretations  and  Policies: 

.01     The  Exchange  may  approve  a 
series  if  Trust  Issued  Receipts  for  listing 
and  trading  (including  pursuant  to 
unlisted  tmding  privileges)  on  the 
Exchange  pursuant  to  Rule  19b-4lej 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),  provided  each 
of  the  component  securities  satisfies  the 
following  criteria: 

(i)  each  component  security  must  be 
registered  under  Section  12  of  the 
Exchange  Act: 

(ii)  each  component  security  must 
have  a  minimum  public  float  of  at  least 
$50  million. 

liii)  each  component  security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq,  and  a  reported  national  market 
system  security: 

(ivj  each  component  security  must 
have  an  average  daily  trading  volume  of 
at  least  100,000  shares  during  the 
preceding  sixty  days  trading  period: 

(v)  each  component  security  must 
have  an  average  daily  dollar  value  of 
shares  traded  during  the  proceeding 
sixty-day  trading  period  of  at  least  $1 
million:  and 

(vi)  the  most  heavily  weighted 
component  security  may  not  initially 
represent  more  than  20%  of  the  overall 
value  of  the  Trust  Issued  Receipt. 

.02  The  eligibility  requirements  for 
component  securities  that  are 
represented  by  a  series  of  Trust  Issued 
Receipts  and  that  became  part  of  the 
Trust  Issued  Receipt  when  the  security 
was  either:  (a)  distributed  by  a  company 
already  included  as  a  component 
security  in  the  series  of  Trust  Issued 
Receipts:  or  fbl  received  in  exchange  for 
the  securities  of  a  company  previously 
included  as  a  component  security  that 
is  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  or  other  event,  shale  as 
follows: 

(i)  the  component  security'  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security. 

(ii)  the  component  security  must  be 
registered  under  Section  12  of  the 
Exchange  Act:  and 

(Hi)  the  component  security  must  have 
a  Standard  &■  Poor's  Sector 
Classification  that  is  the  same  as  the 
Standard  &■  Poor's  Sector  Classification 
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represented  by  the  component  securities 
included  in  the  Trust  Issued  Receipt  at 
the  time  of  the  distribution  or  exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  « 

In  its  filing  uith  the  Commission,  the 
CBOE  included  statements  concernine: 
the  purpose  of  and  basis  ffir  the 
proposed  rul»^  change  and  discussed  aiiv 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below  The  C;B()E  has 
prepared  summaries,  set  forth  in 
sections  .■\.  B.  and  C  below,  of  the  most 
significant  aspects  nf  such  statements. 

A  SeIf-Regulator\-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 

Chans^p 


1   Pu 


rpose 


The  Exchange  proposes  to  amend  its 
current  listing  standards  for  TlRs. 
contained  in  CBOE  Rule  ,31. 5. N.  to 
provide  jenenr  standards  that  would 
permit  listing  and  trading,  or  trading 
pursuant  to  unlisted  trading  privileges 
("LTP'  j.  of  certain  products  pursuant  to 
Rule  19b-4(e)  under  the  .\cX  "^  The 
Exchange  believes  that  the  application 
of  Rule  19b— 4(e)  to  these  securities  will 
further  the  intent  of  that  rule  bv 
allowing  trading  to  begin  in  these 
securities,  subiect  to  the  pruposed 
generic  standards,  without  the  need  for 
notice  and  comment  and  ("ommission 
approval,  .\ccordinglv.  the  Exchange 
believes  that  this  new  procedure  has  the 
potential  to  reduce  the  time  frame  for 
bringing  these  securities  to  the  market 
or  for  trading  them  pursuant  tn  I  TP   In 
addition,  the  Exchange  proposes  to 
provide  eligibility  requirements  for 
component  securities  represented  bv  a 
series  of  TIRs  that  become  part  of  such 
TIR  under  certain  limited 
circumstances,  and  to  make  min'ir 
changes  to  its  current  listing  standards 
for  IPRs  and  IP.Ss,  contained  in  CBOE 
Rule  H  5  1.  and  31  5  M,  respectivelv 

a.  Generu  Listing  Standard^  fur  TIHs 

In  August  2000,  the  Commission 
approved  the  Exchange's  proposal  to 
adopt  listing  standards  for  TIRs  in  C'BOE 


'  I7(;KK  ZAO  14t>-4|e)   Rule  19b-»(e)  permits  self- 
rpy;ulaton,  nrsaniMtions  ("SROs")  to  li.<it  and  trade 
npw  (Jpnvalivps  products  that  comply  with  existing 
SRO  trading  rules,  procedures,  surveillance 
pri«u-am.s  and  lisling  standard'   without  submitting 
d  proposed  rule  rhange  under  Section  19(b).  Set- 
S«;untiPs  Kx(  h.uige  A(  t  Release  No  40761 
IDecemLwr  H    1498),  hi  P"R  70952  (December  22. 
1998)  (File  No,  Sr-13-98), 


Rule  31. 5. N.''  As  discussed  in  the 
Original  Approval  Order.  TIRs  are 
negotiable  receipts  that  are  issued  by  a 
trust  representing  securities  of  issuers 
("component  securities  ")  that  have  been 
deposited  and  are  held  on  behalf  of  the 
holders  of  the  TIRs.  TIRs  are  considered 
"securities"  under  the  rules  of  the 
Exchange  and  are  subject  to  various 
applicable  trading  rules. 

The  Exchange  now  is  proposing  to 
implement  generic  listing  criteria  that 
are  intended  to  allow  those  TIRs  that 
satisfy  the  proposed  generic  listing 
standards  to  start  trading  without  the 
need  for  notice  and  comment  and 
Commission  approval  The  proposed 
rule  change  to  CBOE  Rule  .31  ,5,. \' 
concerning  the  listing  of  TIRs  w  ould 
provide  that  the  Exchange  mav  approve 
for  trading,  pursuant  to  Rule  19b-4(e)  of 
the  Act,  a  series  of  TIRs  if  the  following 
criteria  are  satisfied.  First,  each 
component  security  must  be  registered 
under  Section  12  of  the  Act  Second, 
each  component  security  must  have  a 
minimum  public  float  of  at  least  .$150 
million.  Third,  each  component  security 
must  be  listed  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  the  Nasdaq  Stock  Market.  Inc.  and  a 
reported  national  market  system 
security.  Fourth,  each  component 
security  must  ha\e  an  average  dailv 
trading  volume  of  at  least  100.000 
shares  and  an  average  dailv  dollar  value 
of  shares  traded  of  at  least  Si  million 
during  the  preceding  sixtvdav  trading 
period.  Finally,  the  most  heavily 
weighted  component  securitv  may  not 
initially  represent  more  than  twenty 
percent  of  the  overall  value  of  the  f  IR  '■ 

The  Exchange  will  implement  written 
surveillance  procedures  iur  the  TIRs 
that  it  trades  pursuant  to  Rule  19b-^(e) 
of  the  .Act   Further,  the  Exchange  will 
lomplv  with  ail  recordkeeping 
requirements  (if  Rule  19b-4(e)  of  the 
.Act.  The  Exchange  also  will  file  Form 
19b— t(e)  for  each  series  of  TIRs  listed 
under  Rule  19b— 1(e)  of  the  .Act  within 
five  bu.biness  days  of  commencement  of 
trading, 

b.  Alternate  Eligibility  Rules 

The  Exc  hange  also  proposes  to 
provide  alternate  eligibility 
requirements  for  component  securities 
in  certain  limited  situations. 


■  S«*  Securities  Exchange  Act  Release  No   4:1134 
(August  10,  2000),  65  FR  50255  (August  17.  2000) 
(SR-CBOE-00-23)  ('Original  Approv.il  Order") 

"The  proposed  generic  listing  standards  are 
consistent  with  those  used  bv  the  ,Ainerican  .Stock 
Exchange  ("Amax  ")  and  the  Chicago  Stock 
Exchange  (  "CHX"),  which  were  approved  b\  the 
Commission  on  September  29,  2(J()0  See  Securities 
E.xchange  Act  Release  No  4:n96  (September  29 
2000),  65  FR  60230  (October  10.  2000)  (SR-Amex- 
00-10  and  SR-CHX-OO-16), 


Specifically,  the  proposed  alternate 
eligibility  criteria  would  apply  to  a 
component  security  that  became  part  of 
a  trust  when  the  security  was  either:  (a) 
distributed  by  an  issuer  already 
included  as  a  component  security  in  the 
series  of  TIRs:  or  (b)  received  in 
exchange  for  the  securities  of  an  issuer 
previously  included  as  a  component 
security  and  that  are  no  longer 
outstanding  due  to  a  merger, 
consolidation,  corporate  combination  or 
other  event.  The  Exchange  believes  that 
it  would  be  useful  to  allow  such 
securities  to  remain  in  the  TIR 
(provided,  however,  that  they  meet  the 
proposed  standards  described  below)  to 
reduce  the  number  of  distributions  of 
securities  from  the  TIR.  which  would 
cause  inconvenience  and  increased 
transaction  and  administrative  costs  for 
investors. 

The  eligibility  requirements  for  such 
component  securities  are  as  follows. 
First,  the  component  security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security.  Second,  the  component 
security  must  be  registered  under 
Section  12  of  the  Act,  Finally,  the 
component  security  must  have  a 
Standard  &  Poor's  sector  classification 
that  is  the  same  as  the  Standard  &  Poor's 
sector  classification  represented  by  the 
component  securities  included  in  the 
TIR  at  the  time  of  the  distribution  or 
exchange, -" 

c.  Changes  to  IPR  and  IPS  Rules 

The  Exchange  also  proposes  to  amend 
its  existing  generic  listing  standards 
applicable  to  IPRs  and  IPSs  in  CBOE 
Rules  31. .5, Land  31, 5. M,  respectively." 
among  other  things,  these  rules  provide 
that  no  one  component  security  may 
exceed  twenty-five  percent  of  the  weight 
of  the  index  or  portfolio.  The  Exchange 
now  proposes  to  increase  from  twenfv- 
five  percent  to  thirty  percent  the 
permissible  weight  of  the  most  heavily 
weighted  component  stock  in  an 
underlying  index  or  portfolio,"  The 
Exchange  believes  that  the  proposed 
rule  change  will  provide  additional 


'The  proposed  alternate  eligibility  retjuirements 
are  consistent  with  those  currently  used  hv  the 
.^mex,  which  were  approved  by  the  Cximmission  on 
Mav  16,  2001,  ,See  Securities  Exchange  Act  Release 
No   44:J09  (Mav  16,  2001),  66  FR  28587  (Mav  23. 
2001)  (SR-Amex-2001-04l 

"The  Commission  approved  the  Exchange's 
generic  listing  standards  applicable  to  IHRs  and 
IPSs  on  March  7,  2(X)1   See  Securities  Exchange  Act 
Release  No.  44046  (March  7,  2001 1,  66  FR  15152 
(March  15,  2001]  (SR-CBOE-OO-51) 

''The  txjmmission  approved  a  similar  rule  change 
proposal  by  the  Amex.  See  Secjurities  Exchange  Act 
Release  No  44532  (lulv  10,  2001).  66  FR  37078 
Oulv  16,  2001)  (SR-Amex-2001-25) 
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flexibility  to  unit  investment  trusts  (in 
cases  of  IPRs)  or  mutual  funds  (in  c:ases 
of  IPSs)  to  be  listed  pursuant  to  Rule 
19b-4(e)  of  the  Act  in  structuring  their 
products  and  would  help  reduce 
possible  concerns  associated  with  a 
single  stock  exceeding  the  twenty-fi\e 
percent  threshold  immediately  prior  to 
initial  listing  and  trading  due  to  a  spike 
in  the  price  of  the  most  heavily 
weighted  index  stock.  This  change 
would  not  affect  the  Internal  Revenue 
Code  Subchapter  M  requirements 
applicable  to  regulated  investment 
companies,  which  continue  to  require 
investment  companies  to  rebalance  their 
portfolios  quarterly  to  avoid  one 
component  stock  exceeding  a  twenty- 
five  percent  weighting  in  the  portfolio 
in  order  to  maintain  regulated 
investment  company  status. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.'"  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).' '  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest 
Furthermore,  the  CBOE  believes  that  the 
proposed  rule  change  will  enhance 
competition  for  the  listing  and  trading 
of  TIRs.  IPRs.  and  IPSs,  which  currently 
are  traded  on  other  securities  exchanges. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members. 
Participants  or  Others 

No  w^ritten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
commission,  450  Fifth  Street,  N\V  , 


Washington.  DC  20549-0609  Copies  of 

the  submission,  all  subsc(jut>iit 
amendments,  all  writtt'n  slatfinents 
with  respect  to  the  propnscd  riili' 
change  that  are  filed  with  \\u' 
Commission,  and  all  written 
rnmmunir.dtjons  relating  In  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  ma\'  be  withheld  from  the 
public  in  accordanr  e  with  th<' 
provisions  of  5  L'.S.C  552.  will  be 
a\  ailable  for  inspection  and  c  opying  in 
the  Commission's  Public  Referenc  e 
Room  C^opies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offit  e  of  the  (BOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-48  and  should  be 
submitted  bv  November  2,  2001 

rV',  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  c;areful  consideration,  the 
Commission  finds  that  the  proposeci 
rule  change  is  consistent  with  the 
requirements  of  the  Art  and  the  rules 
and  regulations  thereunder  applicable  io 
a  national  securities  exchange,  and  in 
particular,  the  requirements  of  .Section 
6(b)(5)  of  the  Act.'-'  Specifically,  the 
Commission  finds  that  the  C^flEs 
proposal  will  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  mvestors  and  the  public 
interest  consistent  with  Section  6fb)(5! 
of  the  Act.'  * 

The  Commission  finds  that  the 
proposal  to  provide  generic  standards  to 
permit  the  listing  and  trading  of  TIRs 
pursuant  to  Rule  19b-4(e)  of  the  Act  '■> 
furthers  the  intent  of  that  rule  by 
facilitating  commencement  of  trading  in 
these  securities  without  the  need  for 
notice  and  comment  and  CommissKJii 
approval  under  Section  19(hl  of  the 
Act,'''  By  establishing  generic  standards. 
the  proposal  should  reduce  the  CBOE  •> 
regulatory  burden,  as  well  as  benefit  thr 
public  interest,  by  enabling  the  CBOF  to 
bring  qualifying  products  to  the  market 


more  quickly.  Furthermore,  the 
Commission  notes  that  it  has  previously 
approved  similar  proposals  by  the  CHX. 
the  Amex.  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE")  and  the  Pacific 
Exchange,  Inc.  ("PCX*')  to  establish 
generic  listing  standards  for  TIRs.  '^       ' 

Rule  19b-4(e) '"  provides  that  the 
listing  and  trading  of  a  new  derivative 
securities  product  by  an  SRO  shall  not 
be  deemed  a  proposed  rule  change, 
pursuant  to  paragraph  (c)(1)  of  Rule 
19b-4,  if  the  Commission  has  approved 
pursuant  to  Section  19(b)  of  the  Act.  the 
SRO's  trading  rules,  procedures  and 
listing  standards  for  the  product  class 
that  include  the  new  derivative 
securities  product  and  the  SRO  has  a 
surveillance  program  for  the  product 
class,'" 

As  noted  above,  the  Commission  has 
previously  approved  the  CBOE's 
proposal  to  permit  the  listing  and 
trading  of  TIRs  and  to  trade  nine  series 
of  TIRs  (Biotech  HOLDRs.  Internet 
HOLDRs,  Broadband  HOLDRs.  B2B 
Internet  HOLDRs,  Internet  Architecture 
HOLDRs.  Internet  Infrastructure 
H(H.DKs.  Pharmaceutical  HOLDRs. 
Semirondurtor  HOLDRs,  and  Telecom 
HOLDRs)  on  the  Exchange  or  pursuant 
tn  I  TP.''*  In  approving  these  securities 
for  trading,  the  Commission  considered 
the  structure  of  these  securities,  their 
usefulness  to  investors  and  to  the 
markets,  and  the  CBOE's  rules  and 
surveillance  programs  that  govern  their 
trading.  Securities  that  satisfy  the 
proposed  generic  listing  standards  for 
TIRs  would  also  allow  investors  to:  (1) 
Respond  quickly  to  changes  in  the 
o\  erall  securities  markets  generally  and 
for  the  industry  represented  by  a 
particular  trust;  (2)  trade,  at  a  price 
dl'^^emlnated  on  a  continuous  basis,  a 
Mngle  set  urity  representing  a  portfolio 
of  se(  unties  that  the  investor  owns 
btneficially;  (3)  engage  in  hedging 
strategies  similar  to  those  used  by 
institutional  investors;  94)  reduce 
transaction  costs  for  trading  a  portfolio 
if  sp(  unties;  and  (5)  retain  beneficial 
ownership  of  the  securities  underlying 
the  TIRs  The  Commission  therefore 
finds  for  these  reasons,  and  the  reasons 
set  forth  h>-\<<\\   that  additional  TIRs  that 
satish  the  proposed  generic  standards 
and,  therefore,  can  be  listed  pursuant  to 
Rule  19b-4(e)  of  the  Act  without  prior 
Commission  approval,  should  produce 
the  same  benefits  to  the  CBOE  and  to 


'"ISU.S.C:   78flb) 
>'  15  U.S.C.  78f(b)(5). 


-  If.  I    M',    -Hf(lill'-i). 

'■■15  U.S.C.  78flb)(5).  In  approving  this  proposed 
rule  change,  the  Commission  note*  that  it  has 
tonsidered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 

'«17CFR240.19b-4(e). 

"ISU.S.C.  7Bflb). 


">  Sef  supra  note  6,  Sflcurilie«  Exchanije  Act 
Release  Nos  Aim*  (November  21 .  2000).  65  FK 
75746  (December  4.  2000)  (SR-CSE-OO-OS).  and 
44182  (April  16.  2001).  66  KR  21798  (Msv  1.  2001) 
(SR-PCX-2001-01) 

"17CFR240  19l>-4(e) 

"See  supra  note  4 

'•Se*>  Original  Approval  Order,  nupra  note  5. 
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investors.  Trading  of  these  products  will 
be  subject  to  the  full  panoply  of  CBOE 
rules  And  procedures  that  govern  the 
trading  of  equity  securities  on  the 
CBOE.  including,  among  others,  rules 
governing  margin,  the  priority,  parity 
and  precedence  of  orders, 
responsibilities  of  the  specialist,  and 
operational  and  regulatorv  trading 
halts.-" 

The  Commission  further  finds  that 
adopting  generic  listing  standards  for 
these  securities  and  applying  Rule  19b- 
4(e)  of  the  Act  should  fulfill  the 
intended  objective  of  that  rule  by 
allowing  those  TIR  products  that  satisfv 
the  generic  standards  to  start  trading. 
without  the  need  for  notice  and 
comment  and  Commission  approval 
The  Exchange's  abilitv  to  rely  on  Rule 
19b-4(e)  of  the  .^ct  for  these  products 
potentially  reduces  the  time  frame  for 
bringing  these  securities  to  the  market 
or  for  permitting  the  trading  of  these 
securities  pursuant  to  IJTP.  and  thus 
enhances  investors'  opportunities.  The 
Commission  notes  that  while  the 
proposal  reduces  the  Exchange's 
regulatory  burden,  the  Commission 
maintains  regulatory  oversight  over  anv 
products  listed  under  the  generic  listing 
standards  through  regular  inspection 
oversight. 

The  Commission  further  finds  that:  (1) 
by  requiring  that  the  underlying 
securities  in  a  TIR  be  registered  under 
Section  12  of  the  Act  and  listed  on  a 
national  securities  exchange  or  Nasdaq: 
and  f2)  bv  establishing  minimum  values 
for  the  number  of  outstanding  receipts, 
average  daily  trading  volume,  average 
daily  dollar  volume,  and  public  float, 
the  Exchange's  proposed  listing  rrittTM 
will  help  to  insure  that  a  minimum  U'wi 
of  liquidity  will  exist  to  allow  for  the 
maintenance  of  fair  and  orderlv  markets 
for  those  TIR  products  listed  and  traded 
pursuant  to  Rule  19b-4(el  of  the  .-\ct. 
The  Commission  finds  that  these  listing 
criteria  will  help  to  ensure  that  no 
security  underlying  a  TIR  will  be  readilv 
susceptible  to  manipulation,  while 
permitting  sufficient  flexibility  in  the 
construction  of  vanous  TIRs  to  meet 
investors'  needs.  The  Commission 
further  finds  that  these  criteria  should 
serve  to  ensure  that  the  secunties 
underlying  such  TIRs  are  well 
capitalized  and  actively  traded,  which 
will  help  ensure  that  L',S  securities 
markets  are  not  adversely  affected  bv 
the  listing  and  trading  of  new  TIRs 
under  Rule  19b-4(e)  of  the  Act. 

Additionally,  the  Exchange's  delisting 
criteria  set  forth  in  CBOE  Rule  31  94  I 
allow  it  to  consider  the  suspension  of 
trading  and  the  delisting  of  a  TIR  if  an 


event  occurs  that  makes  further  dealings 
in  such  securities  inadvisable.  This  will 
give  the  CBOE  flexibility  to  delist  TIRs 
if  circumstances  warrant. 

The  Commission  further  notes  that,  in 
connection  with  its  previous  review  and 
approval  of  CBOE  Rule  31. 5. N,  it 
approved  the  Exchange's  surveillance 
procedures  and  disclosure  and 
prospectus  delivery  requirements  for 
TIRs.-'  In  accord  with  these  previous 
findings,  the  Commission  believes  that 
these  rules,  which  will  govern  the 
"trading  of  TIRs  pursuant  to  Rule  19b- 
4(e).  will  provide  adequate  safeguards  to 
prevent  manipulative  acts  and  practices 
and  to  protect  investors  and  the  public 
interest.  Further,  the  Commission  finds 
that  the  proposal  will  ensure  that 
investors  have  information  that  will 
ailiivv  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risks  of 
trading  TIRs. 

Finallv.  the  CBOE  will  file  Form  19b- 
4(e)  --^  with  the  Commission  within  five 
business  davs  of  commencement  of 
trading  a  TIR  under  the  generic 
standards.-  * 

Accordingly,  the  Commission  believes 
that  the  (^BOE's  proposed  rules 
govprning  the  listing  and  trading  of  TIRs 
pursuant  to  Rule  19()-4(e)  will  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest, 
consistent  with  Section  6(b)(5)  of  the 
Act.-^-i 

Furthermore,  the  Commission  finds 
that  the  proposal  to  provide  an  alternate 
eligibility  criteria  for  component 
securities  received  as  part  of  a 
distribution  or  as  a  result  of  a  merger, 
consolidation,  corporate  combination  or 
other  event  to  remain  in  the  trust  should 
enhance  competition  bv  enabling  the 
(;B(3E  to  better  compete  with  other 
markets  trading  TIRs  and  notes  that  the 
Commission  has  previously  approved 
similar  listing  standards  modifications 
tor  the  .^mex.-"' 

Finally,  the  ('ommission  finds  that  the 
proposal  to  increase  from  twenty-five 
percent  to  thirty  percent  the  permissible 
weight  of  the  most  heavily  weighted 
component  stock  in  an  underlying  index 
or  portfolio  of  an  IPR  or  IPS  should 
provide  additional  flexibility  to  unit 
investment  trusts  (in  cases  of  IPRs)  or 
mutual  funds  (in  cases  of  IPSs)  to  be 
listed  pursuant  to  Rule  19b— 4(e)  of  the 
Act  in  structuring  their  products  and 
should  help  reduce  possible  concerns 
associated  with  a  single  stock  exceeding 


■"Id 


*'  See  Original  .Approval  Order   'mpra  nole  5 

"17CFR249B20 

"See  17  CFR  19b-me)(2). 

"15U.S.C.  78f(b){5). 

'*  See  supra  nole  7, 


the  twenty-five  percent  threshold 
immediately  prior  to  initial  listing  and 
trading  due  to  a  spike  in  the  price  of  the 
most  heavily  weighted  index  stock. 
Furthermore,  the  Commission  notes  that 
it  has  previously  approved  a  similar 
proposal  by  the  Amex  to  increase  to 
thirty  percent  the  permissible  weight  of 
the  most  heavily  weighted  component 
stock  in  an  underlying  index. ^** 

Accordingly,  the  Commission  finds 
good  cause,  consistent  with  Section 
6(b)(5)  of  the  Act. 2'  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  in  the 
Federal  Register,  pursuant  to  Section 
19fb)(2)  ofthe  Act.-" 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act, 2"  that  the 
proposed  rule  change  (SR-CBOE-2001- 
48)  is  hereby  approved  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary-. 

IFR  Dor.  01-25700  Filed  10-11-01;  8:4.t  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44906;  File  No.  SFM^BOE- 
2001-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Allow  Spread  Orders 
Involving  Certain  Broad-Based  Index 
Options  and  Options  on  Exchange 
Traded  Funds  To  Be  Executed  at  a 
Single  Trading  Post 

October  4.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  20.  2001.  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 


■"■  See  supra  noted  9 
^^ISU.S.C;  78f(b)(5) 
•'"ISU.SC.  78s(b)(2) 
^''ISU.S.C.  78s(b)(2). 
'"17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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prepared  by  the  Exchange.  On  October 
2,  2001,  CBOE  submitted  Amendment 
No.  1  to  the  proposal. '  CBOE  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ■*  and  Rule  1 9li-4(f)(6) 
thereunder."'  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  C^ommission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  24.19,  OEX-SPX  Spread 
Orders,  to  apply  its  terms  to  certain 
order  broad-based  index  options  and 
options  on  exchange  traded  fund  shares 
listed  and  traded  on  the  Exchange.  The 
text  of  the  proposed  rule  change  is 
available  at  the  principal  office  of  the 
Exchange  and  at  the  Commission's 
Public  Reference  Room. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below\  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization  ^^ 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

In  1997.  the  Commission  approved 
CBOE  Rule  24.19  which  sets  forth  a 
special  procedure  to  facilitate  the 
transaction  of  both  legs  of  a  spread  order 
between  OEX  and  SPX  options  at  either 
the  OEX  or  the  SPX  trading  post.''  The 
Exchange  believes  that  CBOE  Rule  24.19 
has  provided  both  customers  and 
traders  of  OEX  and  SPX  options  an 


efficient  manner  of  conducting  business 
involving  the  two  option  c:lasses  while 
protecting  the  (  ustomer  orders  in  the 
(  ustomer  limit  order  books  of  both 
prinlucts  and  the  customer  orders  being 
represented  in  the  crowd  at  both  trading 
posts 

The  purpose  of  the  proposed  rule 
change  is  to  apply  CBOE  Rule  24.19  to 
spread  orders  in\()lving  certain  other 
broad-base(i  index  options  and  options 
on  exchange  traded  fund  shares  derived 
from  broad-based  indices  ("ETF 
Options  ")  that  are  currently  listed  and 
traded  on  the  Exchange,  in  addition  to 
OEX  and  .SPX  options.  The  additional 
broad-based  index  options  that  would 
be  included  under  CBOE  Rule  24  19  are 
options  on  the  Mini-NU.X  Index 
(MNX''-'>M  and  the  Nasdaq  TOO  \n(\>'\ 
(NDX).'  The  ETF  Options  that  would  be 
included  under  CBOE  Rule  24.19  are 
options  on  the  iShares  S&P  100  Index 
Fund  (OEF)  and  Nasdaq  100  Tra(  king 
Stock  (QQQ)  "  The  Exchange  is  not 
proposing  to  change  anv  of  the 
procedures  in  the  Rule  for  representing 
and  filing  spread  orders  (iustomers  and 
traders  alike  often  employ  spread 
strategies  using  these  products  for 
hedging  and  risk  management   The 
Exchange  believes  that  expanding  thf 
applicability  of  Rule  24.19  to  these 
products  will  encourage  the  use  of 
spread  orders  involving  these  products 
and  provide  an  alternative  to  cross 
market  hedging  of  these  products. 

Paragraph  (a)  of  CBOE  Rule  24.19 
would  be  revised  to  define  a    Broad- 
Based  Index  Option  "  for  purposes  ot  th>' 
rule  to  mean  MNX.  NDX.  OEX.  XEO, 
OEF,  QQQ.  and  SPX  options,  and  anv 
other  broad-based  index  option  or  FTF 
Option  that  is  determined  bv  the 
appropriate  Floor  Procedure  Committer 
to  create  an  appropriate  hedge  with  any 
other  Broad-Based  Index  Option  under 


'  Sef  Letter  from  |aime  flalvan.  .Mluriiev  l.BOE. 
to  Michael  Gaw.  Division  iif  Market  Rejiulatioii, 
Commission,  dated  October  1.  2001  r'.\mendinenl 
No.  1")  In  .Amendment  No  1.  CBOE  niaiie  a  minor 
change  to  the  proposed  rule  text  In  t  larifv  that  the 
appropriate  Floor  F'rot  ediire  C^ommittee  mav 
determine  to  make  only  spread  orders  based  on  a 
combination  of  re/nled  broad -Ijased  index  options 
eligible  to  be  handled  pursuant  to  (JBOt  Rule  24  14 

M.Sl',S{:.  78s(b)(3||.M 

M7f;FK  240  19b-4(f)|h) 

'■  .See  .Securities  Ex(  hange  .^ct  ReleaM No.  38782 
dune  26.  19«7),  62  FR  .15862  Cjuly  2,  1997)  (SR- 
(;B0E-97-15). 


'  riie  hxt  f.dUHf  isiiivi'  pri  ijiosiiig  to  explicitly 
im  hui.'  XtO  opiioiis  umier  ( ,BOE  Rule  24.19.  XEO 
options  are  a  new  series  of  OEX  options  with  a 
Furopean-stvle.  rather  than  .\merican-style, 
exercise  feature  .S*>p  .Set  unties  Exchange  Act 
Release  No   44S56  (lulv  16.  2001).  66  FR  38046 
(julv  20.  2001 1  Betause  of  their  relation  to  OEX 
options,  the  Exchange  already  deems  XEO  options 
to  be  subiect  lo  CBOE  Rule  24.19. 

"OEF  options  are  options  overlying  shares  of  the 
iShares  S&P  100  Index  Fund,  an  exchange  traded 
fund  liased  or.  the  S&P  100  Index.  QQQ  options  are 
options  overlving  the  Nasdaq  100  Index  Tracking 
Stork,  an  exc  hange  traded  fund  designed  to  track 
the  performance  of  the  Nasdaq  100  Index.  CBOE  has 
determined  In  treat  options  on  exchange  traded 
fund  shares  that  are  derived  from  broad-txased 
indu  es  like  broad-based  index  options,  and 
generalU  to  appiv  to  these  products  the  same  rules 
that  are  applii  able  to  broad-t)ased  index  options. 
CBOE  lH'lie\es  that  options  on  exchange  traded 
fund  shares  denied  from  broad-based  indices,  such 
as  OEh  and  QQQ  options,  share  trading 
chara(  teristu  s  similar  to  broad-based  index  options 
and,  Ihereforr  the  same  rules  should  apply  to  both. 


CBOE  Rule  24.19.  Revised  paragraph  (a) 
also  would  define  a  "Multi-Class  Broad- 
Based  Index  Option  Spread  Order" 
( 'Multi-Class  Spread  Order  ")  as  an 
order  to  buy  a  stated  number  of 
contracts  of  a  Broad-Based  Index  Option 
and  to  sell  an  equal  number,  or  an 
equivalent  number,  of  contracts  of  a 
different  Broad-Based  Index  Option. 
The  proposed  amendments  to  CBOE 
Rule  24.19  would  apply  only  to  Multi- 
Class  Spread  Orders  composed  of:  (1) 
Anv  combination  of  MNX.  NDX.  or 
QQQ  (MNX-NDX,  MNX-QQQ.  and 
NDX^QQQ);  (2)  anv  combination  of 
OEF,  OEX,  XEO.  or  SPX  (OEX-SPX. 
OEX-OEF.  OEF-SPX.  etc.):  and  (3)  any 
other  combination  of  related  Broad- 
Based  Index  Options  as  determined  by 
the  appropriate  Floor  Procedure 
Committee. 

When  making  its  determination  what 
products  and  spread  strategies  would  be 
eligible  for  execution  pursuant  to  CBOE 
Rule  24.19.  the  appropriate  Floor 
Procedure  Committee  would  consider, 
among  other  things,  w  hether  the 
particular  index  options  classes  under 
consideration  are  derived  from  the  same 
underhing  index,  whether  the 
[larticular  index  options  classes  have 
underlying  indices  that  have  a  close 
relationship  in  their  price  movement, 
and  w  hether  there  is  customer  demand 
for  the  particular  spread  strategy.  The 
Exchange  has  proposed  to  include  the 
spread  orders  listed  above  under  CBOE 
Rule  24,19  because  of  customer  demand 
for  these  strategies  for  hedging  and  risk 
management  purposes.  For  example. 
spread  strategies  between  OEX/XEO  and 
( )EF  options  are  used  to  hedge  risk  as 
thev  are  each  based  on  the  S&P  100.  ■• 
Likewise,  spread  strategies  between 
MNX.  NDX.  and  QQQ  options  are 
proposed  to  be  in(  i  nd'O  under  CBOE 
Rule  24.19.  as  each  >  t  iti.sp  options 
classes  are  based  on  the  Nasdaq  100 
Index,  and  each  option  class  is 
frequently  used  to  hedge  positions  in 
one  of  the  other  classes.  Spread 
strategies  between  OEF  and  SPX  would 
be  included  under  CBOE  Rule  24,19  as 
OEF  options,  like  OEX  and  XEO 
options,  can  also  be  hedged  with  SPX 
options. 

The  procedures  to  be  followed  in 
representing  and  filling  a  Multi-Class 
Spread  Order  set  forth  in  paragraph  (b) 
of  CBOE  Rule  24.19,  remain  the  same  as 
the  current  procedures  for  representing 
and  filing  an  OEX-SPX  spread  order, 
except  for  one  minor  change.  The 
Exchange  proposes  to  revise  paragraph 
(b)(i)  of  CBOE  Rule  24,19  to  provide 
that,  immediately  after  a  Multi-Class 


"CBOE  states  that  OEF  options  are  about  1/lOth 
the  size  of  OEX  and  XEO  options. 
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Spread  Order  is  represented  at  the 
primarN'  trading  station  nr  concurrent 
with  the  announcement  of  such  order, 
the  member  initiating  the  order  must 
contact  the  Order  Book  Official  or  the 
DPM.  as  applicable,  at  the  other  trading 
station.  This  change  is  required  due  to 
the  fact  that  the  MNX,  \DX.  OEF.  and 
QQQ  trading  crowds  are  DPM  trading 
crowds. 

As  is  currently  the  case,  paragraph 
(b)(iii)  of  CBOERule  24  19  will  provide 
that  a  member  holding  a  Multi-Class 
Spread  Order  that  is  priced  net  in  a 
multiple  of  the  minimum  increment 
will  have  priority  over  bids  and  offers 
in  the  trading  crowd  if  both  legs  of  the 
spread  would  trade  at  a  price  that  is  at 
least  equivalent  to  quotes  in  the  crowd. 
Similarly,  such  an  order  will  have 
priority  over  bids  and  offers  in  the 
customer  limit  order  books  so  long  as; 
( 1 )  .No  leg  of  the  order  would  trade  at 
a  price  outside  the  currently  displayed 
bids  or  offers,  or  bids  or  offers  in  the 
customer  limit  order  book;  and  (2)  at 
least  one  leg  of  the  order  would  trade  at 
a  price  that  is  better  than  the 
corresponding  bid  or  offer  in  one  of  the 
books. 

The  Exchange  believes  that  expanding 
the  application  of  CBOE  Rule  24, 19  to 
the  products  and  spread  orders  listed 
above,  so  that  both  legs  of  such  spread 
orders  can  be  executed  at  the  same  post, 
wil!  result  in  tighter  and  more 
competitive  markets  for  such  nrdprs, 
benefiting  both  customers  and  traders. 

2.  Statutory  Basis  ' 

CBOE  believes  that  the  proposed  rulf 
change  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  Act'"  in 
that  it  IS  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest.  CBOE  believes  that  the 
proposed  rule  will  further  these 
statutory  goals  bv  allowing  for  the 
efficient  conduct  of  Multi-Class  Broad- 
Based  Index  Option  Spread  Orders  that 
will  be  beneficial  to  both  customers  and 
traders. 

B  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 


'"15U.S.C  78f[b)(5). 


C.  Self -Regulator}'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .■Vction 

CBOE  has  assf-rted  that,  because  the 
foregoing  proposed  rule  change  does  not 
(1)  Significantlv  affect  the  protection  of 
in\'estors  or  thf  public  interest;  (2) 
impose  any  significant  burden  on 
competition;  and  (3)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest),  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-4(f)(6) 
thereunder.'-  In  addition,  CBOE  gave 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  desi;r)ption  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  At  any 
time  within  bO  davs  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  the  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comment.s 

hiterf'sted  persons  are  invited  to 
.•.uhinit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVi/., 
Washington.  DC  2054^MJ609.  Copies  of 
the  submission,  all  subsequent 
•un'-ndments.  all  written  statements 
with  rnspec  t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  (;hange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provision 
of  5  U.S,C  552,  will  he  available  for 
inspection  and  copving  in  the 
Commissions  Public  Reference  Room. 
Copies  of  suc:h  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-53  and  should  be 
submitted  by  November  2.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '  ' 

Margaret  H.  McFarland, 

Deputy  Secret  a  r\ 

|FR  Doc.  01-25701  Filed  10-11-(J1;  H:4,t  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44849;  File  No.  SR-GSCC- 
00-10] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Submission  of  Repo  Collateral 
Substitutions 

September  25.  2001, 

On  September  11.  2000.  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  a  proposed  rule  change 
(File  No.  GSCC-00-10)  and  on 
November  20,  2000.  and  August  28, 
2001 ,  amended  the  proposed  rule 
change,-  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
Ianuar\-  11.  2001.'  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  rule  change  enables  GSCC  to 
reduce  the  risk  to  itself  and  its  members 
caused  by  the  repurcha.se  ("repo") 
collateral  substitution  process.  Due  to  a 
variety  of  reasons,  this  process  has 
recently  stressed  GSCC's  and  its  inter- 
dealer  broker  members'  operational 
infrastructures,  and  has  caused  undue 
fail-financing  expenses  for  other 
members.  GSCC's  new  rules  relating  to 
repo  collateral  substitutions  processes 
and  the  fees  associated  with  such 
substitutions  will  prohibit  certain 
practices  and  will  impose  an  additional 


«'  15  U.S.C.  78s(b)(3)(A). 
'n7CFR240.19b-4(f)(«»). 


'M7CFR20O3O-3(a)(12) 

'  15  I  ,.S,C.  7Bs(b)(l| 

-  Because  the  seronti  amenilmpnt  merely 
modified  ihe  language  in  CSCX:  s  rule  to  belter 
reflect  what  was  discussed  Hnd  comment  requested 
on  in  the  notice,  notice  of  the  amendment  and 
comment  is  nut  required. 

'  Securities  Exchange  Act  Release  No.  43794 
Oanuary  3,  2001 ).  66  FR  2466. 
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risk  management  measure  on  the  repo 
substitution  process. 

First,  GSCC  will  amend  Rule  18 
("Special  Provisions  for  Repo 
Transactions"),  its  Schedule  of 
Timeframes,  and  its  Fee  Schedule  to 
initially  impose:  (i)  a  deadline  of  noon 
(12:00  p.m.  for  the  submission  of  repo 
collateral  substitution  notifications  after 
which  time  the  dealer  member  that 
initiated  the  substitution  will  be  subject 
to  a  late  fee  of  $500  per  substitution 
notification  and  (ii)  an  absolute 
deadline  of  12:30  p.m.  for  the 
submission  of  repo  collateral 
substitution  notifications  after  which 
time  GSCC  will  reject  the  substitution 
notification."'  GSCC  will  extend  these 
submission  deadlines  by  one  hour  on 
those  days  that  The  Bond  Market 
Association  announces  in  advance  will 
be  extraordinary  volume  days.  All 
required  information  must  be  included 
in  the  substitution  notification  in  order 
for  it  to  be  deemed  to  be  received  by  the 
deadlines.  Substitution  notifications  or 
amendments  will  no  longer  be  accepted 
verbally  but  instead  will  only  be 
accepted  through  the  use  of  GSCC's 
designated  messaging  utility  that  is 
available  to  all  repo-netting  participants. 

Second,  GSCC  will  revise  Rule  12 
("Securities  Settlement")  to  make  clear 
that  the  use  of  reversal  codes  in  certain 
situations  is  improper  and  that  members 
may  not  use  a  reversal  code  for  a 
securities  delivery  obligation  to  GSCC 
unless  the  member  has  obtained  GSCC's 
prior  consent.  The  rule  change  also 
provides  that  if  GSCC  is  required  to 
obtain  overnight  financing  with  respect 
to  securities  delivered  in  violation  of 
this  new  rule,  the  entire  amount  of  the 
financing  cost  will  be  borne  by  the 
offender.^ 

Third,  for  risk  management  reasons, 
GSCC  will  amend  Rule  18  to  add  a 
requirement  that  all  collateral 
substitutions  with  regard  to  repos  that 
are  on  GSCC's  books  pending  settlement 
must  be  made  through  GSCC. 

Fourth,  GSCC  willamend  Section  4  of 
Rule  18  to  permit  a  repo  broker  to 
submit  a  repo  collateral  substitution  As 


*The  12  p.m.  deadline  is  one  hour  ■sfter  which 
limp  the  hroker  should  have  received  all  nf  the 
requisite  substitution  information  under  The  Bond 
Market  Association  guidelines  In  the  future.  GSCX; 
may  change  these  deadlines  depending  on  m,irket 
practice  Prior  to  making  anv  such  change  (>SCt; 
will  make  an  appropriate  Filing  under  Section  19  of 
the  .\ct  and  Rule  19(b)(4)  thereunder  and  nntiK  its 
members  in  advance 

■•  A  GSCX;  member  mav  continue  to  use  a  reversal 
code  under  circumstances  where  it  wishes  to 
indicate  to  GSCC  (where  GStX:  is  the  initiating 
partv  of  a  securities  deliver)  to  the  member]  tha! 
It    does  not  know  '  C'DK")  the  transaction  For 
example,  if  CJSCC  sends  a  securities  delivery  tn  d 
m'"mbcr  in  error,  it  is  appropriate  for  the  member 
to  DK  such  deliverv 


part  of  this  change,  GSCC  will  add  the 
definition  of  repo  broker  to  its 
definitions  under  Rule  1,  A  repo  broker 
will  be  defined  as  an  inter-dealer  broker 
or  a  division  or  other  separate  operating 
unit  within  a  dealer  netting  member  that 
operates  in  the  same  manner  as  a  broker 
and  that  participates  in  GSCC's  repo 
netting  service  pursuant  to  the  same 
requirements  imposed  under  Rule  ]5 
governing  special  provisions  for  certain 
netting  members  and  Rule  19  governing 
special  provisions  for  brokered  repo 
transactions, 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F)'^  of  the  Act,  which 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  commission  finds  thai 
GSCC's  rule  change  meets  these 
conditions  because  it  implements 
procedures  designed  to  prohibit 
practices  that  pose  nsk  and  operational 
difficulties  to  GSCC 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  .Section  1 7  A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No  SR- 
GSCC-00-10)  be.  and  hereby  is, 
approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ~ 

Margaret  H.  Mr.Farland, 
Deputy  Secretary 
|FR  Dor  01-2.T70.1  Filed  10-11-01,  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[ReteaM  No.  34-44910:  Fite  No  SR-NASD- 
2001-671 

Self-Regutalory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Nasdaq 
National  Market  Execution  System 
Fees  and  the  Introduction  of  a 
Liquidity  Provider  Rebate  for  NASD 
Members 

Octobers,  2001. 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
CAct").  15  use  78s(b)(l),  notice  is 
hereby  givpn  thai  on  October  4,  2001, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 

■Association"),  through  its  subsidiary. 
The  Nasdaq  Stork  Market.  Inc. 
("Nasdaq'  1,  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
III  below,  which  Items  have  been 
prepared  bv  Nasdaq  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  b\'  the  self- 
regulatory  organization  under  Section 
19(b)(3)(A)(ii)  of  the  Act,  which  renders 
the  rule  effective  upon  filing  with  the 
Commission  '■  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substan(  e  of 
the  Proposed  Rule  Change 

This  IS  a  rule  change,  on  a  pilot  basis, 
to  ( 1 1  Increase  the  per  share  charge  for 
use  of  the  Nasdaq  National  Market 
Execution  System  ("NNfMS"  or 
■.SuperSOE.S")  and  (2)  introduce  a 
liquidit\  provider  rebate  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
(it her  charge  impo.sed  bv  a  self- 
regulatorv  organiz-iti! mi   ,iii(i  'herefore 
the  proposed  rule  i  hdiit,"  i-  ■  ffective 
upon  filing  as  ,i[i|Mieil  ti   NASD 
members  The  rule  uhange  will  become 
operalne  nii  n  |)ilot  basis,  commencing 
on  NovenituT  :    JOOl  and  ending  on 
October  SI.  ^UUJ     During  the  pilot 


15  1    ,SC   78q- 1(b)(3)(F). 
17  CFR  200  30-3(8)112). 


'  The  NASD  filed  an  amendment  to  the  filing  on 
October  5.  2001   The  substance  of  the  amendment 
has  been  incorporated  Into  this  notice  See  letter  to 
(Catherine  A,  England.  Assistant  Director. 
Commission,  from  John  M  Yetter.  Assistant  General 
Counsel,  Nasdaq  (CJclober  4,  2001) 

» Nasdaq  also  filed  a  companion  rule  filing  (SR- 
NASD-2001-68)  to  apply  the  per  share  (  harge 

Continued 
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period,  Nasdaq  will  assess  the  effect  of 
the  rule  change  on  market  participants 
and  Nasdaq  and  may  Ble  additional 
changes  to  the  level  or  structure  of  its 
fees.  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


7010.     System  Services 

(aHh)  No  change. 
(i)  Transaction  Execution  Services 

(1)  No  change 

(2)  Nasdaq  National  Market  Execution 
System  (SuperSOES) 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  National  Market 
Execution  System: 

I 


Oder  Entrv 

Charge 
Per  Share 

Charge 

Cancellation  Fee 


SO  10   per  order  enf.-\    't-nterinji 

party  only) 
$0  001    per    share    executed    for 

ail  fully  or  parlialiv  executed 

orders  (entering  party  only! 
$0  25   per  order  cancelled   U:an 

celing  party  only! 

For  a  pilot  period  commencing  on 
November  1,  2001  and  lasting  until 
October  31.  2002.  the  per  share  charge 
will  be  SO  002  per  share  executed  for  all 
fully  or  partially  executed  orders 
(entering  party  only! 

(3)  No  change 

(4)  Liquidity  provider  rebate 

For  a  pilot  penod  commencing  on 
November  1,  2001  and  lasting  until 
October  31.  2002 

(A)  NASD  members  that  do  not  charge 
an  access  fee  to  market  participants 
accessing  their  quotations  through  the 
Nasdaq  National  Market  Execution 
System  will  receive  a  rebate  of  $0,001 
per  share  when  their  quotation  is 
executed  against  by  a  Nasdaq  National 
Market  Execution  System  order 

(B)  NASD  members  will  receive  a 
rebate  of  SO  001  per  share  when  they 
send  a  Nasdaq  National  Market 
Execution  System  order  that  executes 
against  the  quotation  of  a  market 
participant  that  charges  an  access  fee  to 
market  participants  accessing  its 
quotations  through  the  Nasdaq  National 
Market  Execution  System 

(jHq)  No  change.  | 


portion  of  the  rule  <  hange  lo  national  secunties 
exchanges  trading  Nasdaq-iiiiteH  securities  pursuant 
to  grants  of  unlisted  trading  pnyileges  '   LTP 
Exchanges   ).  which  are  not  N.ASD  members,  and 
has  requested  that  the  tkimmi'ision  grant 
accelerate<i  appmyai  to  the  filmg   SR-S.\,SD-2001- 
68  will  become  pffectiye  immediately  upon 
approval  by  the  <  'j^mmission  and  will  be 
implemented  on  the  first  dav  of  the  month 
immediately  folicjwing  Ojmmission  appr'jval 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
(A).  (B),  and  fC),  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  lanuary  14,  2000,  the  Conunission 
issued  an  order  approving  a  rule  change 
that  (1)  Established  the  NNMS,  a  new 
platform  for  the  trading  of  Nasdaq 
National  Market  (  NNM")  securities;  (2) 
modified  the  rules  governing  the  use  of 
SelectNet  for  trading  NNM  issues;  and 
(3)  left  unchanged  trading  of  Nasdaq 
SmallCap  securities  through  the  Small 
Order  Execution  System  ("SOES")  and 
SelectNet  '  Nasdaq  began  implementing 
these  system  changes  on  July  9,  2001 
and  completed  implementation  on  July 
30,  2001  Through  these  changes,  the 
NNMS  has  become  the  primary  trading 
platform  for  NNM  securities,  and 
SelectNet  is  intended  to  be  used 
primarily  for  the  transmittal  and 
execution  of    non-liability"  orders  for 
market  makers  in  NNM  securities,  as 
well  as  the  transmittal  and  execution  of 
"liability"  orders  to  market  participants 
that  do  not  participate  in  the  automatic 
execution  functionality  of  the  NNMS. 
On  September  28,  2001.  Nasdaq  filed 
modifications  to  the  pricing  structure 
for  SelectNet  and  the  NNMS."  These 
changes  were  designed  as  an  interim 
modification  to  begin  the  process  of 
aligning  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants. 

In  this  filing,  Nasdaq  is  increasing  the 
per  share  charge  for  use  of  the  NNMS 


'  Secunties  Exchange  Act  Release  .No  42344  l)an 
14.  2000).  65  FR  16  (Jan  25.  20001  (SR-NASD-99- 
11). 

*  See  Securities  Exchange  Ait  Kelea.se  No  44899 
(October  2.  2001)  (File  No   SK-NA.SD-2001-631  and 
Securities  Exchange  Act  Release  No  44898  (October 
2   2001l(FileNo   SR-NASD-2001-641   SR-NAS[>- 
2001-63  applied  the  new  fees  to  NASD  members 
effective  upon  filing,  and  was  implemented  on 
(Vtober  1.  2001    SR-NA.SD-20«l-h4  will  apply  the 
new  fees  to  UTP  Exchanges,  and  will  be 
implemented  on  the  first  day  of  the  month 
immediately  following  Commission  approval 


and  introducing  a  liquidity  provider 
rebate.  The  per  share  charge  for  orders 
entered  and  executed  in  the  NNMS  will 
increase  from  $0,001  per  share  to  $0,002 
per  share,  in  keeping  with  Nasdaq's 
ongoing  efforts  to  align  charges  with 
costs  cmd  benefits.  This  increase, 
however,  will  be  accompanied  by  the 
institution  of  a  liquidity  provider  rebate. 
The  rebate  is  designed  to  enhance 
market  efficiency  and  fairness  by 
offering  incentives  to  market 
participants  that  provide  liquidity 
through  the  NNMS.  Nasdaq  believes 
that  the  rebate  will  increase  the  extent 
to  which  orders  are  exposed  to  the 
entire  market.  The  rebate  is  also 
structxu^d  to  address  competitive 
disparities  between  electronic 
communications  networks,  which  may 
charge  non-subscribers  fees  for 
accessing  their  quotes,  and  market 
makers,  which  generally  are  prohibited 
by  the  Commission  from  charging  access 
fees.  Members  that  do  not  charge  an 
access  fee  will  receive  a  rebate  of  $0,001 
per  share  when  their  quotation  is 
executed  against  by  an  order  sent  via  the 
NNMS;  in  addition,  a  rebate  of  $0,001 
per  share  will  be  paid  to  members  when 
they  send  an  NNMS  order  that  executes 
against  the  quotation  of  a  market 
participant  that  charges  in  access  fee. 
The  rebate  will  be  applied  to  reduce  any 
charges  payable  by  the  recipient  of  the 
rebate  to  Nasdaq.  Any  remaining 
balance  may  be  paid  directly  to  the 
member.  The  rebate  will  be  calculated 
on  a  monthly  basis. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A(b)(5)  of  the  Act, 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls,  and  Section 
15A(b)(6)  of  the  Act,  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Nasdaq  believes  that  the  level  of  fees 
charged  to  market  participants  under 
the  proposal  is  reasonable.  Nasdaq 
anticipates  that  overall  fees  for  the 
NNMS,  SelectNet.  and  SOES,  net  of  the 
liquidity  provider  rebate,  will  be 
comparable  to  overall  fees  for  the 
NNMS,  SelectNet,  and  SOES  under  the 
pricing  changes  contained  in  SR- 
NASD-2001-63  and  SR-NASD-2001- 
64.  Such  fees  are,  in  turn,  estimated  to 
be  slightly  lower  than  overall  fees  for 
SelectNet  and  SOES  prior  to  the 
introduction  of  the  NNMS.  Moreover. 
Nasdaq  believes  that  the  structure  of  the 
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liquidity  provider  rebate  is  equitable, 
because  it  will  help  to  address 
competitive  disparities  between 
electronic  communications  networks 
and  market  makers  stemming  from 
access  fees. 

B  Self-Regulator,'  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act, 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{h){3)(Aj(ii)  of  the  Act  and 
subparagraph  [f]  of  Rule  19b-4, 
thereunder  because  it  establishes  or 
changes  a  due.  fee  or  other  charge 
imposed  by  the  self-regulator, 
organization.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessar\'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW  , 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
availabbefor  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 


submissions  should  refer  to  file  number 
SR-NASD-2001-67  and  should  be 
submitted  by  November  2.  2001 

For  the  Commission,  by  the  Division  of 
Market  Rugulation.  pursuant  to  delegated 
authority  '' 

Margaret  H.  McFarland. 
Deputy  Secrrtary-. 
[FR  Doc  01-25699  Filed  10-11-01;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

The  Ticket  To  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

AGENCY;  Srx.ial  .Sp(;iirit\  .■\(iiriinistr.iti«  iii 

(SSA). 

ACTION:  Nnticp  of  meeting. 


DATES: 

November  14.  2001,  9:30  a.m. -4  p.m. 
November  15,  2001.  9:00  a.m. -5  p.m. 
November  16.  2001.  9:00  a.m. -4  p.m. 
ADDRESSES:  Madison  Hotel.  15th  and  M 
Street.  NW    Washington.  DC  20005, 
Phone:  202-862-1600.  Fax:  202-785- 
1255 

SUPPLEMENTARY  INFORMATION:  Tvpe  it 
meeting:  This  is  a  quarterly  meetm^and 
experts  roundtable  on  of  the  Tu  kot  to 
Work  and  Work  Inc  pnti\  es 
Improvement  Act  demnnstrrftidii 
projects,  open  to  the  public.  The  publu 
is  invited  to  participate  by  coming  to  the 
address  listed  above  Publu  comment 
will  be  taken  during  the  quarterly 
meeting.  The  public  is  also  invited  to 
submit  comments  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  lncenti\es  Improvement  Act 
(TWWllA)  uf  1999  dt  any  time. 

Purpose  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  .^ct,  the  Social  Sec  urity 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisorv  Panel  (the  Panel). 
Section  101(f)  of  Pub  L  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President . 
and  the  Congress  on  issues  related  tu 
work  incentives  programs  planninp  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(n(2)(A)  of  the  TWWJIA  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act.  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  lOi(a)  of  that  Act 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 


"•  17  CTR  200  30-3(8)1121 


j)res(»ntations  conduct  full  Panel 
dehberatuin'-  on  the  implementation  of 
TWWll.A.  re(  eive  public  testimony,  and 
conduct  an  experts  roundtable  and  other 
business. 

The  Panel  will  meet  in  person 
commencing  on  Wednesday.  November 

14.  2001  from  9:30  a.m.  to  4  p.m.; 
Thursday,  November  15.  2001  from  9 
am  to  5  p.m  :  and  Friday.  November 
16.  2001  from  9  am.  to  4  p.m 

Agenda  The  Pmel  will  hold  a 
quarterly  nu'einij)  and  host  an  experts 
roundtable  on  the  Ticket  to  Work  and 
Work  Incentives  Improvement  Act 
demonstration  projects  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held 
Wednesday  and  Thursday.  November  14 
and  15,  2001   Public  testimony  will  be 
heard  in  person  Thursday.  November 

15.  2001  from  3:30  p.m.  to  4:30  p.m. 
Members  of  the  public  must  schedule  a 
timeslot  in  order  to  comment  In  the 
event  that  the  public  comments  do  not 
take  up  the  scheduled  time  period  for 
public  comment,  the  Panel  will  use  that 
time  to  deliberate  and  conduct  other 
Panel  business.  The  experts  roundtable 
will  be  held  Friday.  November  16,  2001 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chair  in  the  order 
in  which  they  are  scheduled  to  testif\' 
and  is  limited  to  a  maximum  five- 
minute  verbal  presentation  Full  written 
testimony  on  TWWllA  Implementation, 
no  longer  than  5  pages,  may  be 
submitted  in  person  or  by  mail,  fax  or 
email  on  an  on-going  basis  to  the  Panel 
for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M  Breland,  at 
kristen.m.breland@ssa.gov  or  calling 
(202) 358-6423 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
i\-wv\-  ssa.gOv/work./panel/  two  weeks 
before  the  meeting  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request 

Contact  Information:  Anyone 
requiring  information  recarHiny  'he 
Panel  should  contact  tli'    ]\\\\  A  '   :  .,  ■•) 
staff  Rec  ord'-  are  being  kept  ot  ail  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office  Anyone  requiring 
information  regarding  the  Panel  should 
(  ontact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
■Administration.  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff 
400  Virginia  Avenue,  SW..  Suite  700. 
Washington.  DC  20024 
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•  Telephone  contact  with  Kristin 
Brelandat  (202)  358-6423. 

•  Fax  at  (202)  3,58-6440. 

•  E-mail  to  T\^'WIIAPanel®ssa.gov. 

Dated  October  i,  2001 
Deborah  M.  Morrison,  ' 

Designated  Federal  Officer 

[FR  Doc  01-2S6O6  Filed  10-11-01    8  45  am] 
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DEPARTMENT  OF  STATE 

[PuMicNotic«3812]  , 

CuNuraily  Signtficant  Ob)ect8  Imported 
for  Exhibition  Determinations:  "Luca 
Giordano,  1634-1705" 

DePARmeNT:  United  States  Department 
of  State  . 

ACnow:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  m  me  by  the  Act  of 
October  19,'l965  {79  Stat  985,  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat 
2681,  et  seq  ].  Delegation  of  Authontv 
No.  234  of  October  1 .  1999,  and 
Delegation  of  Authority  No  236  of 
October  19,  1999.  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Luca 
Giordano,  1634-1705,"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  I'nited  States. 
are  of  cultural  significance.  The  objects 
are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the  Los 
Angeles  County  Museum  of  Art,  Los 
Angeles,  CA  from  on  or  about  November 
4,  2001  to  on  or  about  Ianuar%-  20,  2002, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  m  the  Federal  Register 
FOP  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  hst  of 
the  exhibit  objects,  contact  Carol  B 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  US  Department  of  State 
(telephone:  202.'619-6981)  The  dddr^ss 
IS  US  Department  of  State.  SA-44.  iOl 
4lh  Street,  SVV  ,  Room  700,  Washington. 
DC  20547-0001 

Dated  O<tober4.  20<)1  | 

Patricia  S.  Harrison, 

Assisi(jnt  Sfi  rf't'iry  for  Educational  and 
Cultural  Affairs,  United  States  Department 

of  State 

IFR  D'..    01-25697  Filed  10-11-01;  8:45  am] 
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DEPARTIk«ENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
Fiied  During  Weel(  Ending  September 
28,2001 

The  following  .Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  L'.S.C.  sections 
412  and  414  -Answers  may  be  filed 
within  21  days  after  the  filing  of  the 
applications. 

Docket  Number  OST-2001-10688. 

Date  Filed  September  24.  2001. 

Parties  Members  of  the  International 
Air  Transport  Association 

Subject  PTCl  2  3  0158  dated  25 
September  2001.  Mail  Vote  US- 
Resolution  OlOn.  TC123  South  Atlantic 
Special  Passenger  Amending  Resolution 
from  Brazil,  Intended  effective  date:  1 
October,  2001 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Do(    01-25656  Filed  10-11-01:  8  45  am] 
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DEPART1WENT  OF  TRANSPORTATiON 
Office  of  the  Secretary 

Aviation  Proceedings 

Notu  e  of  .Applications  for  Certificates 
of  Public  (Convenience  and  .Nfscessity 
and  Foreign  .Air  Carrier  Permits  Filed 
Under  subpart  B  'formerlv  subpart  Q) 
during  the  week  ending  September  28. 
2001.  The  following  Applications  for 
Certificates  of  Puhlii  f Convenience  and 
Necessity  and  Foreign  Air  (Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application   Following  the  Answer 
period,  D(JT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  a[ipropriate  cases 
a  final  order  without  further 
pro(  eedings 

/;o(  Aef  \umber  ()ST-1996-1592 

Date  Filfd  September  28.  2001. 

Duf  ['>ate  tor  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope  October  14.  2001 

Description  (.ontingent  .Application 
of  Delta  Air  Lines.  Inc.,  pursuant  to  49 
U.S.C.  Section  411102  and  41108  and 
subpart  B.  for  renewal  of  its  certificate 
of  public  convenieni;e  and  necessity  for 
Route  732,  to  engage  in  foreign  air 


transportation  of  persons,  property  and 
mail  between  a  point  or  points  in  the 
United  States,  the  intermediate  point, 
Vienna,  Austria,  and,  the  terminal  point 
Warsaw,  Poland. 

.Andrea  M.  lenldns. 

Federal  Register  Liaison 

[FR  Dot    01-25655  Filed  10-11-01:  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Docicet  No.  FAA-2001-9854] 

Notice  of  Alternative  Policy  Options  for 
Managing  Capacity  at  I^Guardia 
Airport  and  Proposed  Extension  of  the 
Lottery  Allocation;  Suspension  of  the 
Closing  Date  of  the  Comment  Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  to  suspend  until  further 
notice  the  closing  date  of  the  comment 
period  on  alternative  policy  options  for 
managing  capacity  and  mitigating 
congestion  and  delay  at  LaGuardia 
Airport  (LGA). 


SUMMARY:  In  a  notice  published  on  lune 
12,  2001.  the  FAA  requested  comments 
on  the  feasibility  and  effectiveness  of 
five  different  demand  management 
options  that  could  be  used  to  replace  the 
current  temporary  administrative  limits 
on  the  number  of  aircraft  operations  at 
LGA.  The  comment  period  is  scheduled 
to  close  on  October  12,  2001.  This 
notice  suspends  the  closing  date  of  the 
comment  period  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

leffrey  Wharff,  Senior  Economist,  Office 
of  Aviation  Policy  and  Plans.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone 
number  202-267-7035. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  lune  12,  2001,  the  FAA  issued  a 
"Notice  of  Alternative  Policv  (Options 
for  Managing  Capacity  at  LaGuardia 
Airport  and  Proposed  Extension  of  the 
Lottery  Allocation  '  (65  FR  31731.  June 
12,  2001).  In  that  notice,  commenters 
were  aslced  to  submit  detailed  analyses 
of  two  different  market-based 
approaches  and  three  types  of 
administrative  options  to  allocate 
capacity  at  LGA.  Commenters  were  also 
encouraged  to  submit  comments  on 
alternative  approaches  to  allocate 
capacity  at  LGA. 
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Suspension  of  the  Closing  Date  of  the 
Comment  Period 

The  terrorist  attacks  of  September  1 1 , 
2001  on  the  World  Trade  Center  and  the 
Pentagon  caused  the  FAA  to  temporarily 
cease  all  non-military  flights  in  the 
United  States  and  required  airports  and 
airlines  to  adopt  certain  securitv 
measures  prior  to  the  resumption  of 
commercial  ser\'ice  In  response  to  the 
new  security  requirements  and  lowered 
passenger  demand,  several,  airlines 
have  reduced  the  number  of  aircraft 
operations  below  previously  planned 
levels  throughout  the  national  airport 
svstem.  including  LGA.  These  factors,  at 
least  in  the  short-run.  have  contributed 
to  a  significant  decrease  in  airport 
congestion  at  LGA.  In  addition,  the  FAA 
has  received  a  joint  request  (dated 
September  28.  2001)  by  the  Air 
Transport  Association,  Regional  Airline 
Association.  National  Air  Carrier 
Association.  American  Association  of 
Airport  Executives,  and  the  Cargo 
Airline  Association  for  the  FAA  to 
suspend  indefinitelv  its  consideration  of 
alternative  demand  management  polirv 
options  or  at  a  minimum  extend  the 
comment  period  by  180  days  In  a  letter 
dated  October  8.  2001 .  the  Air  Carrier 
Association  of  America  disagrees  that 
all  issues  addressed  in  the  June  12, 
2001.  Federal  Register  notice  be 
delayed  for  anv  time  period 

'n  these  circumstances,  the  FAA  has 
determined  that  it  would  be  reasonable 
and  in  the  public  interest  to  suspend 
until  further  notice  the  closing  date  of 
the  comment  period  for  the  notice  65  FR 
31731.  lune  12.  2001.  At  the  appropriate 
time.  FAA  will  publish  an  advani  e 
notice  giving  the  new  closing  date  and 
an  indication  whether  the  scope  or 
nature  of  the  demand  management 
options  under  consideration  have 
changed 

Issued  oil  0(  tober  c).  JOOl  in  Washmcl'in 
IX.- 

|ohn  M.  Rodjjers. 

D)rfi  torof  the  Ofjice  of  Aviation  Policy  and 
Plan- 

[FRUr.i    in-2.T'"J,S  Filed  10-9-01:  4:16  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Record  of  Decision 

agency:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
ACTION:  Record  of  decision: 
Programmatic  Environmental  Impact 
Statement  for  Licensing  Launches. 


SUMMARY:  The  F.AA  prepared  a  Final 
Programmatic  Environmental  Impact 
Statement  for  Licensing  Launches 
(PEIS).  to  evaluate  the  potential 
environmental  consequent:es  of 
licensing  launches.  After  reviewing  and 
analvzing  currentlv  available  data  and 
information  on  existing  conditions, 
potential  environmental  impacts,  and 
alternative  measures  to  mitigate  those 
impacts,  the  FAA  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST)  finds  that  the 
proposed  action  of  licensing  launches, 
as  described  in  the  PEIS,  is  not  a  major 
Federal  action  that  would  significantly 
affect  the  qualitv  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policv  Act 
(NEPA)  of  1969,  The  information  in  this 
PEIS  IS  not  intended  to  address  all  site- 
specific  launch  issues  including 
localized  effects  This  PEIS  is  intended 
to  serve  as  a  tiering  do(  ument  to  assist 
commercial  launch  operators  m 
preparing  site-specific  documentation 
.\nv  additionallv  required  site-specifi(. 
environmental  doc  umentation  will  bf 
developed  as  needed  prior  to  FAA 
approval  of  proposed  licensing 
activities  Localized  effects  and  anv 
cumulative  impacts  at  indu  idual 
launch  sites  are  appropriately  analyzed 
in  the  en\  iroiimental  re\  lew  of  a  launch 
site  operator 

This  PEIS  assesses  the  pntenlial 
environmental  effects  of  1h  ensuig 
launches  from  ignition,  liftoff,  and 
ascent  through  the  atmosphere  to  orbit, 
the  disposition  of  launch  \ehicle  (LV) 
components  down  range,  and  controlled 
reentrv  of  reusable  launch  vehicles. 
.additional  launch  activities  (including 
vehH:le  assemhlv,  pavload  preparation 
prior  to  liftoff,  paylond  hintiioning 
during  useful  life,  and  payload  reentry 
whether  controlled  or  uncontrolled) 
were  determined  to  be  outside  the  scope 
of  the  PEIS 

FOR  FURTHER  INFORMATK>N  CONTACT:  Ms 
Michon  Washington,  Offii  »•  ot  ttie 
.Associate  Administrator  fir  ( .miiniercial 
Space  Transpf)rtation,  Space  System 
Development  Division.  Suite  331/AST- 
100.  800  Independence  Ave..  SW., 
Washington.  DC  20591;  phone  (202) 
267-9305.  or  refer  to  the  following 
Internet  address  http    'ast  fna.gov 

Introduction 

This  Record  ot  Decision  iRUD; 
provides  final  FAA  approval  for  a 
program  to  issue  laum  h  ijf  eiis<>s  to 
United  States  (L"  S,)  citizens  or  ttir 
licensed  launches  within  the  Iniled 
States.  The  Y.\.\  has  concluded  that 
there  are  no  signific:ant  shurl-term  or 
long-term  effects  to  the  human 


environment  resulting  from  this 
licensing  program.  The  proposed 
Federal  action  is  consistent  with  the 
purpose  of  national  environmental 
policies  and  objectives  as  set  forth  in 
NEPA  and  will  not  significantly  affect 
the  qualify  of  the  human  environment. 

Background 

The  Commercial  Space  Launch  Act  of 
1984  (the  Act)  (49  U.S.C.  70101-70121). 
authorizes  the  Department  of 
Transportation,  and  through 
delegations,  the  FAA,  to  oversee, 
license,  and  regulate  launch  and  reentry 
activities  and  the  operation  of  launch 
and  reentry  sites  as  carried  out  by  U.S. 
citizens  or  within  the  United  States.  49 
use,  70104,  70105  The  Act  directs  the 
FAA  to  exercise  the  responsibility 
consistent  with  public  health  and  safety, 
safety  of  property,  and  the  national 
securitv  and  foreign  policv  interests  of 
the  United  States  49  U.S.C.  70105.  The 
F.^A  is  also  responsible  for  encouraging. 
tdc.ilitating,  and  promoting  launches  by 
the  private  sector,  49  U.S.C.  70103.  The 
F.AA  first  licensed  a  launch  in  1989. 

In  the  past  three  decades,  space  has 
become  increasingly  important  in  a 
broad  range  of  areas  including  scientific 
research,  communications,  and 
navigation.  Human  advancements  in 
technologies  such  as 
telecommunications  and  microgravity 
crystal  growfth  are  leading  to  increased 
demand  for  access  to  space  because  of 
its  unique  environment  and  are  being 
d'  \    I  iped  for  direct  commercial 
application.  These  new  technologies 
and  industry's  desire  to  mark.et  them, 
have  created  the  need  for  increased 
access  to  space.  Based  on  the  FAAs 
proprietar\'  model  used  to  project 
launch  manifests,  the  demand  for  access 
to  space  cannot  be  met  by  the  current  or 
foreseeable  U.S.  government  procured 
launch  vehicles  (LVs)  (see  Section  2.1  of 
the  PEIS)  Therefore,  the  commercial 
launcJi  program  is  critical  to  ensure  that 
the  US  remains  in  the  forefront  of 
conunercial  space  development.  Current 
US.  space  policy  requires  that  the  US 
govenunent  encourage  private  sector 
and  state  and  local  government 
investment  and  participation  in  the 
development  and  improvement  of  U.S. 
launch  systems  and  infrastructure. 

Along  with  the  technological 
advancements  which  increase  the 
demand  for  space  access,  the  private 
sector  has  expressed  heightened  interest 
in  conducting  launches.  These  types  of 
launches  have  previously  been 
conducted  only  by  the  Federal 
government.  However,  now  the 
commercial  launch  industry  is 
attempting  to  promote  convenient, 
affordable  access  to  space,  while 
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satisfving  th^-  payload  lift  requirements 
of  the  space  industrv,  and  promnting  the 
commerrial  develnpnient  of  spare. 

Under  the  authorit\  of  49  VSC. 
Subtitle  IX.  (.h   701.  the  F.^A  determines 
whether  to  issue  a  launch  license. 
Issuing  a  launch  license  is  considered  a 
major  federal  action  and  is  therefore 
subject  to  NEP.A  review   In  order  to 
meet  the  need  for  commercial  access  to 
space  and  comply  with  the 
requirements  of  49  U.S  C.  Subtitle  IX. 
ch.  701.  the  F.\.\  regulation  14  CiFR 
415.101.  Environmental  Re\iew.  and 
NEPA,  the  FAA  prepared  a  PEIS  for 
Licensing  Launches.  This  type  of 
document  is  permitted  bv  the  Count  i! 
on  Environmental  Qualitv   CEQ)  in  the 
Implementation  of  Procedural 
Provisions  of  N'EP.A  (Preamble  to  Final 
Regulations)  43  FR  S597H  (November 
29.  1978  )  ISpp  aha  CEQ  regulations  at 
40  CFR  1500  4.  1502.4.  1502  20.  and 
1508.28  and  FAA  Order  1050.1D, 
paragraph  88  )  "Material  common  to 
many  actions  may  be  covered  in  a  broad 
EIS,  and  then  through  tiering  mav  be 
summarized  and  incorporated  in  each 
subsequent  EIS  " 

In  February  198B,  the  F.\A  published 
a  Programmatic  En\iri:inmental 
Assessment  for  Commercial  Expendable 
Launch  Vehicle  Programs  The 
document  provided  information  on  the 
impacts  of  exppndahle  launch  \ehir|es 
based  on  the  known  effects  in  existing 
documentation  for  U.S.  government 
expendable  ldunc;h  vehicle  programs. 
This  document  did  not  address  site- 
specific,  aspef  ts  of  launches 

The  PEIS  will  update  and  replace  the 
1986  programmatic  environmental 
assessment  A  Notice  f)f  Intt^nf  was 
published  in  the  Federal  Register  on 
November  27.  1995  announcing  the 
preparation  of  a  PEIS  addressing  the 
potential  effects  of  licensing  expendable 
launches  The  notice  stated  that  F.-\.\ 
would  conduct  a  public  scoping 
meeting  if  sufficient  interest  was 
expressed,  .•Mthough  nn  one  expressed 
an  interest  in  F.\.A  conducting  public 
scoping  meetings,  written  comments 
were  received  These  comments  have 
been  summarized  in  the  PEIS  In 
addition  to  the  announc  ement  of  the 
written  comment  period  on  the  Draft 
EIS,  the  F.A.\  requested  comments 
directly  from  Federal  agencies,  industr.'. 
and  individuals  who  expressed  an 
interest  in  being  inr:luded  on  the 
distribution  list  The  second  volume  of 
the  Final  PEIS  summarizes  the 
comments  ret  eived  and  set  forth  the 
F.A-A's  responses 

The  Final  PEIS  considers,  at  the 
programmatic  level,  the  environmental 
impacts  of  licensing  launches  The  Final 
PEIS  also  analyzes  in  detail  the 


potential  environmental  impacts  of  the 
estimated  261  U.S.  licensed  launches 
that  will  result  from  the  prop(jsed 
licensing  program  between  2000  and 
2010.  hicluded  in  the  analysis  are 
potential  environmental  impacts 
resulting  from  ignition  and  lift-off  to 
payload  separation,  the  deposition  of  LV" 
components  downrange  and  controlled 
reentry  of  reusable  launch  vehicles. 
Site-specific,  localized  environmental 
effects  will  be  subject  to  project  specific 
environmental  reviews  as  part  of  the 
licensing  process. 

Proposed  Agency  Action 

The  preferred  alternative  for  the  PEIS 
IS  the  Launch  Licensing  Alternative. 
The  PEIS  analyzes  impacts  by 
examining  the  following  (haracteristics 
of  LVs  and  LV  launch  profiles: 

•  Payload  capacity  (the  mass  an  LV 
can  lift  into  a  particular  orbit). 

•  Types  of  propulsion  systems  (the 
mechanisms  that  change  the  mass  and 
velocity  of  the  vehicle),  and 

•  Launch  platforms — ground,  air.  or 
sea-based 

Environmental  Impacts  of  the  Proposed 
.■Xction  and  .Alternatives 

Launch  licenses  are  needed  to  provide 
a  mechanism  for  ensuring  protection  rif 
public  health  and  safety  U.S   laws  and 
policy  and  international  treaties 
recognize  the  technological  and 
economic  importance  of  developing 
space  transportation.  The  FAA's  launch 
review  and  licensing  procedures  are 
necessary  to  ensure  that  launch 
applicants  meet  conditions  designed  to 
protect  the  public  health  and  safety. 
safety  of  property,  ami  national  security 
and  foreign  policy  interests.  These 
conditions  include: 

•  Adhering  to  launch  safety 
regulations  and  procedures. 

•  Complying  w  ith  requirements 
concerning  pre-launc  h  record  keeping 
and  notifications,  including  those 
pertaining  to  federal  airspace 
restrictions  and  military  tracking 
operations, 

•  Complying  with  federal  inspection, 
verification,  and  enforcement 
requirements,  and 

•  Sec:uring  the  minimum  amount  of 
third-partv  liability  insurance  specified 
by  the  DOT. 

Five  alternatives  were  considered  in 
the  PEIS  in  addition  to  the  preferred 
alternative.  Three  of  these  alternatives 
were  considered  but  not  retained  for 
detailed  studv  m  the  PEIS  because  they 
were  deteniuned  not  to  be  feasible. 
These  alternatives  include  the  Non- 
Solid  Propellant  Alternative.  More 
Environinentdllv- Friendly  Vehicles 
Alternative,  and  Composite  Vehicle 


Construction  Alternative.  The  Non- 
Solid  Propellant  Alternative  would 
require  the  FAA  to  preferentially  license 
only  those  vehicles  that  use  liquid  or 
hybrid  fuels.  Implementing  this 
alternative  would  eliminate  the  majority 
of  licensed  launches  by  existing  launc:h 
service  providers.  The  More 
Environmentally-Friendly  Vehicles 
Alternative  would  require  the  FAA  to 
stop  licensing  launches  until  such  time 
that  a  new  launch  vehicle  is  designed 
that  causes  no  adverse  impacts  to  the 
environment.  At  this  time,  the 
development  of  such  technology  is  not 
reasonably  foreseeable  or  sufficiently 
practicable.  Also,  this  alternative  would 
put  additional  pressure  on  foreign 
markets  to  keep  up  with  the  increased 
demand  while  prohibiting  the  FAA  from 
fulfilling  its  mandated  responsibility  for 
encouraging,  facilitating,  and  promoting 
launches  by  the  private  sector.  Finally, 
the  Composite  Vehicle  Construction 
Alternative  would  require  the  FAA  to 
preferentially  license  those  launches 
using  vehicles  that  are  constructed 
entirely  of  composite  materials  which 
would  make  the  vehicle  lighter  and 
therefore,  not  require  as  much  fuel  to 
reach  orbit  However,  again  these 
vehicles  do  not  currently  exist  and  there 
are  no  realistic  plans  to  develop  them 

Based  on  a  systematic  evaluation  of 
the  full  range  of  potential  alternatives, 
three  alternatives  were  carried  forward 
for  detailed  assessment  of 
environmental  impacts  They  include, 
the  Preferred  Alternative,  the  More 
Environmentally-Friendly  Propellant 
Combinations  Alternative,  and  the  No 
Action  Alternative. 

Preferred  Alternative:  Under  this 
alternative,  the  FAA  would  license 
launches.  The  licensing  process  would 
follow  specifications  as  set  forth  in  the 
Act  and  its  implementing  regulations. 
This  alternative  would  allow  VS. 
licensed  launch  providers  to  meet  the 
needs  of  U.S.  companies  that  want  to 
launch  satellites:  thus,  decreasing  the 
need  for  U.S.  companies  to  look  to 
foreign  launch  providers  to  launch  U.S. 
satellites. 

More  Environmentally-Friendly 
Propellant  Combination  Alternative: 
Under  this  alternative,  the  FAA  would 
preferentially  license  those  launches 
that  produce  less  harmful  tropospheric 
and  stratospheric  air  emissions  of 
hydrogen  chloride  (HCl)  and  aluminum 
oxide  {Al:O0  which  are  associated  with 
solid  rocket  motor  (SRM)  propellants. 
Therefore,  the  FAA  would  preferentially 
license  launches  of  LVs  with  no  SRMs 
or  with  combinations  of  SRMs  and 
liquids.  Preferentially  licensing  those 
launches  with  LVs  that  are  not  solely 
propelled  by  SRMs  would  reduce  the 
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total  number  of  licensed  launches 
projected  through  2010.  The  number  of 
launches  using  liquid,  liquid/solid,  or 
hybrid  propellant  systems  was  assumed 
to  remain  unchanged  under  this 
alternative.  Thus,  the  total  number  of 
FAA-licensed  launches  in  the  I'  S  nr  bv 
U.S  citizens  (i.e..  programmatic 
launches)  would  decrease  substantially 
under  this  alternative.  It  is  assumed  that 
the  decrease  in  U.S.  licensed  launches 
using  only  solid  propellants  would  be 
compensated  for  by  the  increase  in  these 
launches  elsewhere  in  the  world, 
because  the  same  number  of  payloads 
would  still  be  produced  and  need  to  be 
launched  (see  Section  2.4.1  of  the  PEIS) 
and  it  is  likely  that  a  similar  size  and 
type  of  launch  vehicle  would  be 
employed 

So  Action  Alternative:  lender  thi.s 
alternative,  the  FA.A  would  not  issue 
licenses  for  launches.  Because  49  U  S.C; 
Subtitle  IX.  ch.  701  requires  launches 
within  the  I'nited  States  or  conduc  ted 
by  US  citizens  to  be  licensed,  the  US 
launch  indu3lry  would  be  unable  to 
pro\ide  licensed  launches,  regardless  of 
launch  location.  In  addition,  it  is 
possible  that  worldwide  demand  for 
licensed  launches  would  decline  if  the 
U.S.  were  no  longer  in  the  commercial 
space  launch  market.  However,  it  is 
more  likely  that  companies  in  need  of 
launch  services  would  procure  these 
services  from  another  country  This 
alternative  would  prohibit  the  FAA 
from  overseeing,  licensing,  and 
regulating  launch  and  reentry  sites  as 
carried  out  by  U.S.  citizens  or  within 
the  United  States.  In  addition,  the  FAA 
could  not  fulfill  its  mandated 
responsibility  for  encouraging 
facilitating  and  promoting  launches  by 
the  private  sector. 

Tnere  are  three  major  categories  of 
environmental  impacts  examined  for  the 
preferred  alternative,  more 
environmentally-friendly  propellants 
alternative,  and  no  action  alternative; 
they  include;  Atmospheric,  noise,  and 
other  environmental  impacts.  The 
atmospheric  category  analyzes  impacts 
to  air  quality,  and  includes  an  analysis 
of  acid  rain,  ozone  depletion,  and  global 
warming.  The  noi.se  category'  includes 
an  analysis  of  launch,  in-flight,  and 
reentry  noise  on  various  human  and 
animal  receptors.  The  final  category, 
other  environmental  effects  includes 
analyses  of  impacts  to  water,  land,  and 
biota,  as  well  as  analyses  of 
socioeconomic,  historical,  cultural  and 
archaeological  impacts.  Cumulative 
impacts  are  discussed  in  a  separate 
section  of  this  document.  The 
environmental  impacts  of  each 
alternative  are  summarized  in  detail 
below. 


Preferred  Alternative 

The  launch  Ik  ensinp  altrrnjitive  is  the 
preferred  altprnati\i'  under  which  the 
FAA  would  license  launches.  Licenses 
would  bo  issued  in  accordance  with  the 
specifications  set  out  in  49  U.S.C, 
Subtitle  IX.  ch   701  and  supporting 
regulations  I'nder  this  alternative,  some 
site-specific  \'EP.\  and  other 
environmental  review  would  still  be 
required,  prior  to  issuing  launch 
licenses, 

Atmosphern  Impacts 

The  atmospheric  imparts  of  the 
preferred  alternati\e  are  addressed  for 
all  levels  of  the  atmosphere.  The 
primary  impacts  to  the  troposphere  may 
result  from  the  ground  cloud,  the  cluster 
of  emissions  formed  from  the  ignition  of 
rocket  motors  and  the  resulting  launch 
of  the  L\'  Other  potential  impacts  to  the 
troposphere  could  result  from  ac;c  idents 
on  the  launch  pad  or  during  initial  LV 
flight   In  the  stratosphere,  LV  emissions 
could  potentially  affect  global  warming 
(the  greenhouse  gas  effect)  and  the 
depletion  of  the  stratospheric  ozone 
layer  The  potential  I.V  emissions  that 
may  affect  global  warniing  include 
water  \  apor  and  CO;,  Th<'  <"-timatf'(i 
water  \apor  and  (.();  ("missions  trom 
LVs  constitute  a  very-  small  fraction  of 
emissicms  of  these  substances  from 
other  sources.  Consequently,  as 
discussed  in  Section  5,1,2  of  the  PEIS, 
the  impacts  of  LV  emissions  on  global 
warming  are  expected  to  be 
insignific  ant  In  this  analysis,  no 
impacts  are  predicted  to  the  mesosphere 
during  normal  launches  because  air 
emissions  are  not  an  issue  in  this  region 
of  the  atmosphere  Some  exhaust 
products  from  L\'s  generated  during 
launch  and  vehicle  flight  have  been 
found  to  have  a  temporary'  effect  on 
electron  cdncentrations  in  the  F  la\er  of 
the  ionosphere.  However,  as  discussed 
in  Section  5.1.5,  these  effects  have  been 
found  to  dissipate  quic;klv  (within 
minutes)  and  are  therefore  found  to  be 
insignificant. 

\oisp  Impact-; 

The  noise  impai  ts  of  the  preferred 
alternatne  were  also  considered, 
particularly  the  impact  of  sonic  booms. 
A  scmic  boom  is  the  noise  created  by  a 
shock  wave  when  an  aircraft  or  LV  is 
traveling  overhead  faster  than  the  speed 
of  sound.  As  discussed  in  Section  ,t  2  1 
of  the  PEIS.  there  was  no  indication  of 
possible  health  impacts  frcjm  the 
preferred  alternative  While  annoyance 
data  have  not  been  validated,  people 
may  be  more  sensitive  to  sonic  booms 
than  previously  thought  The  type  of 
interference  and  the  activities  that 


peopit'  \\i  rt  .  ;i; Mged  in  prior  to  the 
interfercni.t:  rtittcl  annoyance  levels, 
and  a  wide  range  exists  in  estimating 
the  percent  of  people  annoyed. 
However,  preliminary  data  indicate  that 
people  perceive  sonic  booms  as  more 
intrusive  than  aircraft  noise  at 
comparable  levels.  Structural  damage  to 
facilities  may  occur  as  a  result  of 
overpressure.  Overpressure  is  a 
transient  pressure,  that  occurs  as  a 
result  of  an  explosion,  that  exerts  a  force 
that  exceeds  the  standard  atmospheric 
pressure.  Approximately  one  in  10.000 
panes  of  glass  may  be  broken  at  an 
overpressure  of  four  pounds  per  square 
foot.  LVs  can  possibly  produce  an 
overpressure  in  the  two  to  three  pounds 
per  square  foot  range  and  would  only 
affect  structures  under  the  flight  path. 
Flight  paths  could  be  altered  to  avoid 
overflight  of  sensitive  structures  and 
therefore  launches  of  LVs  would  have 
insignificant  impacts  from  noise. 

Land  and  Water 

Impacts  to  soil  may  include 
temporary  increases  in  available  metals 
and  temporary'  decreases  in  pH.  Impacts 
to  surface  water  may  include  temporary 
increases  in  available  metals  and 
temporary'  decreases  in  pH.  For  each  of 
the  six  environment  types  evaluated  in 
the  PEIS.  the  buffering  capacity  of  the 
soil  and  water  were  found  to  be 
sufficient  to  prevent  significant  impacts 
from  launches  (see  Sections  5.3.2  and 
5.3.3  of  the  PEIS). 

Biological  Resources 

Chronic  impacts  could  result  from 
subtle  changes  in  habitat  and  the 
potential  for  bioaccumulation  (a 
progressive  increase  of  the  bodily 
content  of  a  toxic  compound)  of 
pollutants  that  may  be  released  into  the 
'■nvironment  from  launch-related 
activities.  Impacts  to  biological 
resources  from  repeated  LV  emissions 
close  to  the  source  can  include  fish  kills 
and/or  mortality  of  terrestrial  fauna. 
Flora  in  the  vicinity  of  the  launch  site 
may  be  affected  by  the  launch  exhaust 
products  or  from  combustion  products 
associated  with  catastrophic  events. 
However,  a  study  of  the  impact  of  ten 
years  of  Space  Shuttle  launches  on  the 
local  biota,  soil,  and  water  has  not 
found  significant  impacts  on  these 
resources. 

Launches  also  present  a  potential  for 
acute  impacts  to  fish  and  wildlife  in  the 
vicinity  of  the  launch  pad  resulting  from 
noise  hl,ist  dnhris.  heat,  and  toxic 
chemi*  rfis    I  111  possibility  of  acute  noise 
impai  t'.  !fr|i.'nds  on  the  size  and  type  of 
LVs  binn>;  ;,iunched  or  reentering.  In 
general,  the  potential  for  impacts  to 
biological  resources  from  LV  heat 
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exhaust  is  mitigated  by  the  use  of  berms 
or  shields.  In  addition,  environmental 
monitoring  following  launch  failures 
has  not  indicated  discernabie  impacts 
on  sensitive  receptors 

There  is  a  remote  possibility  that 
jettisoned  motors,  stages,  or  fairings 
from  an  expendable  launch  vehicle 
could  strike  a  marine  animal  when 
impacting  the  ocean  during  nonnal 
flight  operations.  According  to  the 
marine  animal  strike  probabilitv 
analysis  conducted  for  the  PEIS.  fewer 
than  0.5  animal  strikes  are  expected 
annually,  even  when  all  launch  activity 
is  summed  and  a  summation  is  done 
across  all  species  over  both  the  Atlantic 
and  Pacific  Oceans  (see  Appendix  B  of 
the  PEIS)  For  the  purpose  of  this  PEIS, 
a  "strike"  refers  to  harassment,  iniurv 
or  death  of  a  marine  animal.  The  strike 
probability  estimate  does  not  indicate 
potential  for  a  significant  impart  from 
launches. 

Socioeconomic  Impacts         ' 

Development  and  growth  of  a 
commercial  launch  industry  would  have 
a  beneficial  economic  impact  fobs 
associated  with  the  commercial  launi  h 
industry  tend  to  be  technologv-based 
and  require  highly  skilled  workers  with 
specialized  training  and  education 

Environmental  Justice  Impacts 

The  PEIS  considered  environmental 
justice  impacts  in  a  general,  non-site 
specific  manner  Thus,  environmental 
justice  effects  within  the  scope  of  this 
analysis  are  related  to  socioeconomir 
effects.  The  PEIS  did  not  identify  any 
significant  environmental  impacts  from 
the  preferred  alternative  Therefore,  no 
disproportionately  high  and  adverse 
environmental  impacts  on  any  low- 
income  or  minority  populations  are 
expected  as  a  result  of  the  preferred 
alternative.  Impacts  to  individuals  and 
communities  would  be  considered  m 
site-specific  environmental 
documentation  This  analysis  assumes 
that  the  preferred  alternative  would 
result  in  positive  socioeconomic  effects. 
including  maintaining  or  increasing 
current  employment  levels  in  the  US 
launch  industr\-,  it  is  assumed  that  these 
positive  effects  would  at  a  minimum  tint 
produce  disproportionate  negative 
impacts  on  minority  or  low-income 
populations  (see  Section  5.5  of  the 
PEIS). 

More  Enviromnentally-Friendly 
Propellant  Combination  Alternative 

Atmosphenc  Impacts 

Potential  impacts  to  the  atmosphere 
from  the  more  environmentallv-friendlv 
propellant  combination  alternative  were 


examined  for  each  atmospheric  layer. 

The  impacts  from  this  alternative  to  the 
mesosphere  and  ionosphere  are 
expected  to  be  the  same  as  the  impacts 
from  the  preferred  alternative,  because 
this  alternative  does  not  affect  emissions 
in  those  regions  of  the  atmosphere. 
Potential  impacts  to  the  troposphere  and 
stratosphere  from  this  alternative  are 
discussed  below.  It  is  important  to  note 
that  conclusive  data  and  analyses 
regarding  the  specific  impacts  of 
emissions  from  multiple  combination 
propellant  propulsion  systems  (e.g.. 
liquid  and  solid  combinations)  currently 
do  not  exist.  Because  the  environmental 
impacts  from  multi-propellant  or  hybrid 
propulsion  systems  have  not  been 
adequately  characterized  at  this  time, 
this  analysis  relies  on  existing,  available 
data  on  emissions  from  conventional 
propellant  systems.  Ongoing  U.S.  Air 
Force  and  industrv  research  in  this  area 
may  alter  the  future  understanding  of 
the  cumulative  atmospheric  impacts  of 
multi-propellant  propulsion  systems 
and  the  relative  atmospheric  impacts  of 
these  different  systems. 

The  expected  emission  load  of  HCI  in 
the  stratosphere  for  all  projected  U.S. 
licensed  launches  from  2000  through 
2010  (a  period  of  11  years)  is 
approviniatelv  1,787  tons,  and 
additional  free  Chlorine  (CI)  load  is  24 
tons.  This  averages  to  approximately 
165  tons  of  HCI  and  CI  load  to  the 
stratosphere  from  I'  S  licensed 
launches  per  year  In  comparison,  under 
the  preferred  alternative,  the  emission 
load  of  WVA  in  the  stratosphere  for  all 
projected  IS   licensed  launcrhes  from 
2000  through  2010  is  approximately 
2.292  tons,  and  additional  free  CI  load 
is  31  tons.  This  averages  to 
approximately  211  tons  of  HCl  and  CI 
load  to  the  stratosphere  from  U.S. 
licensed  launches  per  year.  In  general, 
emissions  of  concern  resulting  from 
potential  accidents  on  the  launch  pad 
and  from  activation  of  flight  termination 
systems  would  also  be  reduced  under 
this  more  environmentallv-friendlv 
propellant  comhinations  alternative. 
because  LVs  using  only  solid  propellant 
systems  would  no  longer  be  licensed  by 
the  FAA  [see  Se<;tion  6.1  of  the  PELS) 

Noise  Impacts 

As  discussed  in  Section  6.2  of  the 
PEIS.  due  to  the  expected  decrease  in 
the  number  of  U.S.  licensed  launches, 
this  alternative  is  anticipated  to  have 
fewer  noise  imparts  than  those 
associated  with  the  preferred 
alternative 

Land  and  Water 

The  more  environmentally-friendlv 
propellant  combinations  alternative 


would  reduce  the  impacts  of  licensed 
launches  on  soils  in  the  vicinity  of 
launch  pads  {see  Section  6.3  of  the 
PEIS).  Space  Shuttle  and  other 
government  launches  using  solids 
would  still  have  an  impact  on  soil  pH. 
but  the  cumulative  effects  from  these 
launches,  as  a  result  of  fewer  licensed 
launches  involving  only  solid 
propellants,  would  not  be  as  great.  The 
additional  impact  to  local  water 
resources  near  a  launch  site  from  FAA 
licensed  launches  would  also  be 
reduced  (see  Section  6.4  of  the  PEIS). 
Additionally,  coastal  waters  that  could 
be  affected  in  the  event  of  an  accident 
would  experience  reduced  impacts  due 
to  the  lack  of  use  of  solelv  SRM 
propelled  vehicles. 

Biological  Resources 

Vegetation  changes  due  to  acid 
deposition  from  the  ground  cloud  at 
launch,  as  well  as  wildlife  impacts  from 
launch  activities,  would  be  reduced. 
However,  the  demand  for  launches 
could  lead  to  construction  of  launch 
sites  outside  the  U.S.  As  discussed  in 
Section  6.5  of  the  PEIS.  these  launch 
sites  could  potentially  have  a  significant 
impact  on  biodiversity  if  they  are  sited 
on  or  near  endangered  or  biologically 
fragile  ecosystems  (i.e..  rain  forests  or 
habitats  of  endangered  species).  The 
probability  of  jettisoned  expendable  LV 
.sections  (e.g.,  payload  fairings  or  stages) 
striking  a  marine  animal  would  remain 
remote  under  this  alternative. 

Socioeconomic  Impacts 

Development  and  growih  of  the 
commercial  launch  industry-  would  have 
a  beneficial  economic  impact;  limiting 
this  development  and  growth  by 
preferentially  licensing  a  subset  of 
launches  of  LVs  would  reduce  the 
magnitude  of  this  beneficial  impact 
relative  to  the  preferred  alternative  (see 
.Section  6.6  of  the  PEIS). 

Environmental  Justice  Impacts 

This  PEIS  considered  environmental 
justice  impacts  in  a  general  non  site- 
specific  manner.  Thus,  environmental 
justice  effects  within  the  scope  of  this 
analysis  are  related  to  the 
socioeconomic  effects.  Because  this 
analysis  has  shown  no  significant 
environmental  effects  from  this 
alternative  and  further  assumes  that  this 
alternative  would  result  in  positive 
socioeconomic  effects  (although  less 
positive  relative  to  the  preferred 
alternative),  including  maintaining  or 
increasing  current  employment  levels  in 
the  U.S.  launch  industry,  it  is  assumed 
that  these  positive  effects  would,  at  a 
minimum,  not  produce  disproportionate 
negative  impacts  on  minority  racial. 
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ethnic,  or  economically-disadvantaged 
populations  (see  Section  6.7  of  the 
PEIS). 

No  Action  Alternative 

Because  49  U.S.C.  Subtitle  IX.  ch 
701 — Conunercial  Space  Launch 
Activities,  formerly  the  Commercial 
Space  Launch  Act  (CSLA)  requires 
launches  by  U.S.  entities  to  be  licensed, 
the  U.S.  launch  industry  would  be 
unable  to  continue  LV  launch 
operations  regardless  of  their  location, 
under  the  no  action  alternative.  Chapter 
701  requires  FAA  to  license  a  launch  if 
the  applicant  complies  and  will 
continue  to  comply  with  chapter  701 
and  implementing  regulations.  49  U.S.C 
70105.  One  of  the  purposes  of  chapter 
701  is  to  provide  that  the  Secretary  of 
Transportation,  and  therefore  the  FAA. 
pursuant  to  delegations,  oversees  and 
coordinates  the  conduct  of  launch  and 
reentry,  and  issues  and  transfers 
licenses  authorizing  those  activities,  49 
U.S.C.  70104  (b)(3).  The  agency  has  the 
authority  to  prevent  a  launch  if  it 
decides  that  the  launch  would 
jeopardize  public  health  and  safety, 
safety  of  property,  or  national  security 
or  a  foreign  policy  interest  of  the  United 
States.  49  U.S.C.  70104  (c).  Not 
licensing  any  U.S.  launches  would  not 
be  consistent  with  chapter  701  in  this 
context.  Additionally,  the  no  action 
alternative  could  negatively  impact  the 
national  security  and  foreign  policy 
interests  of  the  United  States.  Some  US 
government  payloads  have  been 
launched  by  the  U.S.  commercial 
launch  industry.  Therefore,  if  launches 
were  not  licensed,  the  overall  reduction 
in  available  payload  capacity  could,  in 
a  worst  case  scenario,  impact  the  US. 
government's  ability  to  launch  needed 
payloads  and  negatively  affect  programs 
that  rely  on  access  to  space. 
Additionally,  parties  that  had  planned 
to  launch  from  U.S.  launch  sites  would 
be  forced  to  find  alternatives  potentially 
exposing  sensitive  technologies  to 
countries  with  competing  economic  and 
security  interests. 

Under  the  no  action  alternative  it  was 
assumed  that  the  same  number  of 
worldwide  commercial  launches  would 
take  place.  However,  because  the  FAA 
would  cease  issuing  licenses  for 
launches  by  U.S.  companies,  the 
launches  would  take  place  using  foreign 
launch  providers  and  locations.  In  the 
absence  of  access  to  licensed  launches 
in  the  United  States,  it  is  likely  that 
other  countries  with  existing  launch 
programs  (e.g.,  France.  Russia,  China, 
and  Canada)  would  significantly  expand 
their  programs  to  accommodate  the 
demand.  In  addition,  it  is  possible  that 
countries  without  existing  launch 


programs  would  initiate  commercial 
launches  to  meet  this  worldwide 
demand 

Atmospheric  Impacts 

It  is  possible  that  if  no  licensed 
launches  could  take  place  from  the  US. 
then  fewer  LVs  would  be  launched 
overall  worldwide  unless  existing 
foreign  launch  programs  could  expand 
rapidly  to  accommodate  increased 
launch  requirements  As  discussed  in 
Section  7.1  of  the  PEIS,  this  would 
result  in  an  overall  decrease  globally  in 
launch  emissions  that  potentially  affec  t 
the  atmosphere  However,  based  on  the 
comparison  of  capacity  and  propulsion 
systems,  the  transfer  of  launches  from 
U.S.  LVs  to  foreign  LVs  (eg,  Zenit 
(Russia),  Proton  (Russia).  Anane  i\'  and 
V  (France).  Long  March  (ChinaJ.  H2 
(Japan),  GSLV  (India).  PSLV  (India),  and 
M-V  (Japan))  could  cause  an  increase  m 
atmospheric  emissions  overall   .A.n\ 
specific  effects  that  might  be  associated 
with  launches  such  as  the  potential  for 
acid  rain,  and  highly  transient  and 
localized  stratospheric  ozone  depletion . 
would  occur  outside  the  I'.S  However, 
the  potential  for  global  warming  and 
stratospheric  ozone  depletion  would 
remain  essentially  the  same  based  on 
the  assumption  that  an  equal  number  of 
launches  would  occur  in  either  case 

Noise  Impacts 

The  prospect  of  noise  and  sonii 
booms  near  US  launch  sites  from 
licensed  laimches  would  be  eliminated 
(see  Section  7  2  of  the  PEIS) 

Land  and  Wafer 

If  no  licensed  launches  occurred. 
there  would  be  no  impact  on  the  soils 
in  the  vicinity  of  launch  pads  at  U.S. 
launch  sites.  Space  Shuttle  and  other 
government  launches  would  still  have 
an  impact  on  soil  pH.  but  the 
cumulative  effects  from  these  launches 
absent  licensed  launches,  would  no!  be 
as  great  (see  Section  7  3  of  the  PEIS) 
Similarly,  the  prospect  of  local  water 
impacts  near  US,  licensed  launch  sites 
would  be  eliminated,  and  coastal  waters 
that  could  be  affected  in  the  event  of  an 
accident  would  no  longer  be  impacted 
(see  Section  7.4  of  the  PEIS) 

Biological  Resources 

Vegetation  changes  from  the  laun(  h 
ground  cloud  would  be  eliminated,  as 
well  as  impacts  to  wildlife  from  launch 
activities.  However,  the  increased 
demand  for  launches  could  lead  to 
construction  of  launch  sites  outside  the 
U.S.  As  discussed  in  Section  7.5  of  the 
PEIS.  these  launch  sites  could 
potentially  have  a  significant  impac '  on 
worldwide  biodiversity  if  thev  were 


sited  on  or  near  endangered  or 
biologically  fragile  >h  ri^\s!eni'-  ■  i  i 
rainforest  or  hahitat^  of  endaiigert'd 
species)  The  probability  of  jettisoned 
expendable  launch  vehicle  sections 
[eg    spent  SRMs,  payload  fairings,  or 
stages)  striking  a  marine  animal  would 
remain  remote. 

Socioeconomic  Impacts 

The  no  action  alternative  could  have 
negative  socioeconomic  impacts  by 
forcing  all  payloads  currently  planned 
for  licensed  launches  in  the  U.S.  to  use 
foreign  launch  vehicles  (see  Section  7.6 
of  the  PEIS).  As  a  result,  U.S.  jobs  would 
be  lost  to  foreign  entities  to  support 
their  launch  activities  and  programs.  It 
is  also  possible  that  U.S. 
telecommunication  companies  and 
other  U.S.  space  users  would  be  given 
lower  priority  for  launching  satellites, 
( reating  a  potential  for  scheduling 
problems  and  loss  of  competitiveness  in 
the  global  technology  market. 

Environmental  justice  Impacts 

The  no  action  alternative  would 
create  no  significant  onvirorunental 
effects  and  thus  would  not 
disproportionately  affect  minonty  or 
disadvantaged  populations.  However. 
because  the  no  action  alternative  would 
have  negative  socioeconomic  impacts 
that  may  resuh  in  a  loss  of  U.S.  jobs  to 
foreign  entities,  it  is  possible  that 
minoritv  or  low-income  populations 
could  suffer  some  disproportionate 
effects  of  these  job  losses  (see  Section 
7.7  of  the  PEIS). 

Potential  Cumulative  Imparts  of 
Launches 

This  section  considers  the  potential 
cumulative  impacts  of  launch  events. 
Cumulative  impacts  are  defined  as 
impacts  to  the  environment  which 
result  from  the  incremental  impact  of 
the  action  when  added  to  other  past. 
piresent  and  reasonably  foreseeable 
future  actions  regardless  of  what  agency 
(Federal  or  non-Federal)  or  person 
undertakes  such  other  actions  (40  CFR 
1508  7)  Only  the  cumulative 
atmospheric  impacts  of  licensed 
launches  combined  with  all  other 
launches  worldwide  were  analyzed. 
Other  cumulative  impacts,  including 
most  [  umulati\e  noise  and  local 
environmental  impacts,  would  be  site- 
specific  and  are  beyond  the  scope  of  this 
PEIS  Other  t  umulative  impacts  would 
bo  considered  in  site-specific 
documentation. 

Cumulative  Atmospheric  Impacts 

The  cumulative  impact  of  all 
tropospheric  emissions  loadings  from 
launches  is  relatively  insignificant 
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compared  with  industrial  and  natural 
emissions  loadings  to  the  troposphere 
(see  Section  8  11  of  thePEIS) 

As  discussed  in  Section  8  1  2  of  the 
PEIS,  the  cumulative  impacts  of 
launches  on  global  warming  and 
depletion  of  the  stratospheric  ozone 
layer  are  insignificant  compared  to  other 
global  industrial  sources  The 
cumulative  impact  on  stratospheric 
ozone  depletion  from  launches  is  far 
below  and  indistinguishable  from  the 
effects  from  other  natural  and  man- 
made  sources. 

The  PEIS  does  not  predict  any 
cumulative  impacts  to  the  mesosphere 
or  ionosphere  (see  Sections  8.1  3  and 
8.1.4  of  the  PEIS).  The  greater  the 
number  of  vehicles  that  are  launched, 
the  greater  the  potential  for  creating 
"holes"  in  the  ionosphere;  however. 
based  on  available  data  indicating  that 
this  effect  is  temporary,  the  cumulative 
impacts  to  the  ionosphere  are  assumed 
to  be  extremely  small. 

When  an  accident  occurs  near  the 
launch  pad  or  a  launch  anomaly  forces 
the  use  of  in-flight  termination 
capabilities  (if  equipped),  there  is  a 
cumulative  effect  on  air  qualitv, 
potential  global  warming,  and 
stratospheric  ozone  depletion  (see 
Sections  1  5  of  the  PEIS)  For  accidents 
that  occur  in  the  stratosphere.  HCl  and 
nitrogen  oxides  emissions  could 
potentially  contribute  to  stratospheric 
ozone  depletion,  while  carbon  dioxide 
emissions  could  potentially  contribute 
to  global  warming.  Although  on  a 
cumulative  basis  the  likelihood  of 
accidents  occurring  increases  as  the 
number  of  launches  increases,  accidents 
involving  launch  vehicles  are  relatively 
uncommon  events  primarily  because 
launches  of  these  vehicles  are 
infrequent  events  especiallv  as 
compared  to  other  traditional  modes  of 
transportation. 

Cumulative  Noise  Impacts 

In  general,  the  potential  cumulative 
impacts  of  noise  from  LV  launches  are 
expected  to  be  local  effects  that  are 
expected  to  impact  the  area  around  the 
launch  pad  (see  Section  8,2  of  the  PEIS) 
However,  an  important  possible 
cumulative  noise  impact  might  include 
changes  in  the  migrating  route  and 
habitat  selection  of  certain  marine 
animals  exposed  to  repeated 
occurrences  of  sonic  booms  caused  by 
the  flight  and  reentry  of  LVs 

Irreveraible  and  Irretrievable 
Commitment  of  Resources 

The  launch  of  LVs  requires  the 
commitment  of  natural  resources, 
including  the  consumption  of  mineral 
resources  No  additional  cultural 


resources,  whether  human  or  land 

resources,  are  expected  to  be  committed 
to  the  launching  of  LVs  beyond  those 
that  have  been  or  will  be  addressed  in 
site-specific  environmental 
documentation  Basic  commitments  of 
natural  ijnd  r  ultural  resources  for 
licensed  launches  are  not  different  from 
those  necessary  for  many  other  research 
and  development  programs;  they  are 
similar  to  the  activities  that  have  b'^en 
carried  out  in  previous  space  program 
activities  (see  Section  11  of  the  PEIS). 

Mitigation  Measures 

A  variety  of  mitigation  measures  are 
presented  in  the  PEIS  and  selected 
measures  could  be  implemented  for 
those  projects  for  which  site-specific 
environmental  analyses  show  the 
potential  for  significant  impacts.  The 
PEIS  specificallv  presented  mitigation 
measures  for  noise,  water  quality,  air 
quality,  solid  and  hazardous  waste, 
cultural  and  historical  resources, 
biological  resources,  and  orbital  debris 
(for  detailed  discussion  see  Sections  9.1, 
9  2.  9  3.  9  4.  9  5,  9  6,  and  9.7, 
respectively,  of  the  PEIS).  Monitoring 
may  be  appropriate  at  individual  launch 
sites,  such  as  water  sampling  and 
analyses,  archeological  surveys  of  areas 
with  historic  artifacts,  and  biological 
species  surveys  by  specialists  to  monitor 
the  health  and  numbers  of  biological 
species  of  concern 

Examples  of  mitigation  measures  are 
described  below 

Noise  Research  and  guidelines 
regarding  noise  harassment  and  injury 
to  threatened  or  endangered  species  are 
evDlving  Launch  personnel  responsible 
for  environmental  health  and  safety 
should  keep  abreast  of  advances  in  this 
area,  and  take  active  measures  to  avoid 
levels  established  as  inducing  behavior 
modification  or  injury  (eg  ,  certain  sea 
state  conditions  may  be  associated  with 
less  noise  impacts,  as  well  as  certain 
slower  speeds)   Possible  actions  to 
mitigate  the  effects  of  noise  at  launch 
sites  include: 

•  Orientating  the  flame  bucket  away 
from  sensitive  receptor  areas. 

•  Using  a  deflector  sheet  on  the  flame 
bucket 

•  Using  a  deluge  system  to  suppress 
engine  ignition  noise. 

•  Constructing  blast  fences  around 
the  launch  site  perimeter. 

•  Restricting  launches  to  optimal 
seasons  {e.g..  launching  only  during 
non-nesting  or  non-raigratory  seasons, 
depending  on  the  species  of  concern). 

•  Restricting  launches  to  optimal 
times  during  the  day  (e.g..  preferably 
mid-day). 


•  Planting  tall  and  fast-growing  trees 
around  the  perimeter  of  the  launch  site 
[e.g..  poplar  trees). 

•  Constructing  berms  along  roadways. 

•  Using  lower  engine  power  levels  at 
liftoff,  as  appropriate. 

•  Coordinating  with  U.S.  Fish  and 
Wildlife  and  National  Marine  Fisheries 
Service  (NMFS)  personnel  regarding 
appropriate  local  activities  and 
monitoring  of  sensitive  species. 

Water  Quality.  Possible  actions  to 
mitigate  the  effects  on  water  quality  at 
launch  sites  include: 

•  If  surface  or  ground  water  is  to  be 
withdrawn  for  fire  protection,  personnel 
deluge  purposes,  noise  mitigation,  or  for 
potable  water,  studies  may  be 
undertaken  to  ensure  the  reservoir  has 
an  adequate  capacity. 

•  Preparing  spill  contingency  plans 
that  are  updated  as  frequently  as 
needed. 

•  Containment  structures  can  be 
constructed  around  storage  facilities  to 
prevent  a  leak  from  impacting  surface  or 
ground  water. 

•  Contoured  land  or  catchment  basins 
can  be  put  in  place  to  collect  excess 
water  from  flame  suppression  or  noise 
suppression  activities  to  prevent  runoff 
into  bodies  of  water. 

•  Recycle  or  reuse  water  generated 
and  used  on  site. 

•  Marine  pollution  abatement 
measures  may  include:  Deployment  of 
booms,  use  of  dispersion  chemicals, 
collection  of  debris,  and 
implementation  of  a  monitoring 
program. 

Air  Quality  Possible  actions  to 
mitigate  the  effects  on  air  quality  at 
launch  sites  include. 

•  Using  environmentally-friendly 
propellants,  as  feasible. 

•  Launching  in  optimal  weather  and 
wind  conditions  to  maximize  the  rate  of 
dissipation  of  the  ground  cloud  while 
minimizing  the  potential  impacts  to 
sensitive  receptors. 

•  Participating  in  emissions  banking/ 
trading  programs. 

Research  is  continuing  in  several 
areas  vital  to  mitigating  the  potential  air 
impacts  of  launches.  As  additional 
information  becomes  available  regarding 
currently  unresolved  research  questions, 
this  information  should  be  used  to 
implement  appropriate  air  quality 
mitigation  measures.  Examples  of 
current  unresolved  research  questions 
include:  (1)  The  influence  of  local 
stratospheric  meteorology  in  ozone 
depletion  related  to  LV  emissions;  (2) 
size  distributions  and  relative  influence 
of  alumina  versus  soot  emissions;  (3) 
US.  LO,/kerosene  propellant  systems 
ozone  loss  mechanism;  (4)  emissions 
and  potential  ozone-depleting 
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differences  between  U.S.  and  Russian 
LOx/kerosene  motors:  and  (5)  impacts 
from  emissions  from  pure  (no  SRM) 
LOv/kerosene  LV  propellant  systems. 

Solid  and  Hazardous  Waste  Possible 
actions  to  mitigate  the  effects  of  solid 
and  hazardous  wastes  at  launch  sites 
include: 

•  Taking  advantage  of  all  pollution 
prevention  opportunities,  and 
implementing  an  active  pollution 
prevention  plan  and  reward  system 

•  Implementing  a  proactive  recycling 
program  for  solid  and  some  hazardous 
wastes  to  minimize  the  amounts 
generated. 

•  Purchasing  environmentally- 
friendlv  products  whenever  possible. 

•  Maintaining  appropriate  site- 
specific  clean-up  materials  in 
accordance  with  spill  prevention  and 
preparedness  procedures  (e.g.,  pH 
neutralizers), 

•  Developing  a  comprehensive 
Environmental  Management  System 
consistent  with  ISO  14000  guidelines 

Cultural  and  Historical  flpsourcp.s 
The  most  important  mitigation  action  to 
protect  cultural  and  historical  resources 
is  to  restrict  activities  and  disturbance*; 
at  launch  sites,  as  much  as  is  feasible, 
to  limited  areas  in  order  to  maintain 
near-natural  conditions  on  as  muc;h  of 
the  site  as  possible.  In  addition, 
consultation  with  appropriate  state 
historic  preservation  offices,  tribal 
historic  preserxation  offices,  local 
communities,  and  impacted  populations 
should  be  conducted  to  identif\'  and 
further  mitigate  possible  effects  on 
cultural  and  historical  resources 
Specific  mitigation  actions  should 
include  the  following: 

•  Whenever  possible,  avoid 
launching  in  culturallv  or  historicallv 
sensitive  areas. 

•  Relocate  resources,  if  possible  and 
approved  by  stakeholders  and  public 
authorities. 

•  Protect  resources  from  launch 
impacts  with  blast  fences,  enclosures, 
and  other  physical  control  measures 

•  Coordinate  with  the  state  historic 
preservation  office,  tribal  historic 
preservation  offices,  and  other  local 
authorities,  as  appropriate  and  meet 
proactively  with  members  of  the  public. 

Biological  Resources.  The  most 
important  mitigation  action  to  protect 
biological  resources  is  to  restrict 
activities  and  disturbances  at  launch 
sites,  as  much  as  is  feasible,  to  limited 
areas  in  order  to  maintain  near-natural 
conditions  on  as  much  of  the  site  as 
possible.  Generic  mitigation  measures 


'  Ross.  Martin  The  Aen)space  Corpora! ion 
Rocket  Impacts  nn  Stratosphpnc  Ornnr  Progmu: 
Review  March  25    1998  Briefing 


should  also  include  proper  c  ontainment 
of  all  chemicals  and  an  adequate  spi!! 
preparedness  program,  ini  ludiiu- 
effective  emergency  and  disaster  j>lan- 
to  minimize  the  effects  of  acr  idents 
Specific  mitigation  measures  td  protect 
biological  resources  at  launch  sites 
might  also  include  the  following: 

•  Relocating  endangered  or 
threatened  animals 

•  Banking  wetlands. 

•  Using  barriers  (e  ?  .  fencing)  to 
minimize  animal  intrusion  in  the  area  or 
to  keep  species  in  place  and  away  from 
the  launch  location. 

•  Building  new  habitat  (habitat 
substitution)  or  unproving  existing 
habitat. 

•  Implementing  an  effective  lighting 
policv  for  management  of  exterior  lights. 
emphasizing  the  use  of  low-pressure 
sodium  lights  as  opposed  to  lights  that 
emit  ultraviolet,  violet-blue,  and  blue- 
green  wavelengths. 

•  .^(tive  monitoring  (and 
implementing  appropriate  action  plans 
using  the  results  of  monitoring)  to  offset 
anv  unanticipated  effects 

•  OptiiTiallv  directing  the  launch  pad 
flame  due  t  so  as  to  minimize  impacts  to 
\egetation  from  scorching 

•  Coordinating  early  in  the  proposed 
project  with  U.S.  Fish  and  Wildlife. 
N'MFS.  and/or  state  wildlife  officials 
regarding  anv  rone  ems  in(  hiding:  Local 
activities  and  monitoring  ot  sensitive 
species  (e.g.,  conducting  operations  to 
avoid  sensitive  breeding,  -p.iwning.  or 
weaning  seasons) 

Orbital  Dfbns  Althf)ugh  orbital 
debris  is  in  outer  space,  it  is  possible 
that  it  could  reenter  Earth's  atmosphere. 
Likelv  iiiipa(  ts  would  be  insignificant 
hut  the  F.-\.^  does  require  applicants  to 
demonstrate  certain  safety  measures  in 
order  to  receive  license  approval  While 
these  launc:h  plan  features  are  not 
required  for  environmental  purposes 
and  the  orbital  debris  outside  the  Earth's 
atmosphere  are  not  an  impact  category, 
the  requirements  can  have  a  beneficial 
mitigating  effect  The  more  orbital 
debris,  the  greater  the  likelihood  debris 
could  reenter  Earth  s  atmosphere;  and 
therefore  efforts  to  minimize  the  amount 
of  debris  have  an  added  benefit  bevnnd 
safety  as  mitigating  detrimental  impacts. 
To  obtain  safety  approval,  an  applicant 
must  demonstrate  for  any  proposed 
launch  that  for  all  launch  vehicle  stages 
or  components  that  reach  Earth  orbit  — 
(a)  There  will  be  no  unplanned  physical 
contact  between  the  vehic  le  or  its 
components  and  the  payload  after 
pavload  separation;  (b)  Debris 
generation  will  not  result  from  the 
conversion  of  energy  sources  into 
energy  that  fragments  the  vehicle  or  its 
components  Energy  sources  inchide 


chemical,  pressure,  and  kinetic  energy; 
and  (c)  Stored  energy  will  be  removed 
by  depleting  residual  fuel  and  leaving 
all  fuel  line  valves  open,  venting  any 
pressurized  system,  leaving  all  batteries 
in  a  permanent  discharge  state,  and 
removing  any  remaining  source  of 
stored  energy.  Other  equivalent 
procedures  may  be  approved  in  the  • 
course  of  the  licensing  process. 
Additional  mitigation  measures  may  be 
employed  to  shield  against  debris 
particles  up  to  1  cm  in  diameter.  For 
debris  of  larger  sizes,  current  shielding 
concepts  may  become  impractical." 
Advanced  shielding  concepts  may  make 
shielding  against  particles  up  to  2  cm 
diameter  reasonable,  but  it  is  possible 
that  the  only  useful  alternative  strategy 
for  large  particles  will  be  avoidance, 
which  is  feasible  for  average  size 
spacecraft,  but  for  very  large  spacecraft 
collision  probabilities  are  sufficiently 
high  that  an  alternate  means  of 
protection  may  be  required.'" 

Launch  planning  may  help  to  protect 
launch  vehicles  and  payloads  from 
potential  damage.  Although  there  are  no 
measures  to  significantly  modify  the 
current  debris  environment,  there  are 
options  available  to  control,  limit,  or 
reduce  the  growth  of  orbital  debris  in 
the  future  including: 

•  Obtaining  a  conjunction  on  launch 
assessment  from  U.S.  Space  Command 
(See  14  CFR  417.233). 

•  Booster  and  payload  design  to 
minimize  release  of  debris. 

•  Preventing  spontaneous  explosions 
of  launch  vehicle  bodies  and  spacecraft. 

•  Use  of  particle-free  propellants. 

•  Disposal  or  de-orbiting  of  spent 
upper  stages  or  spacecraft. 

•  Careful  mission  design  to  actively 
remove  debris. 

•  Launch  vehicles  and  spacecraft  can 
be  designed  so  that  they  are  litter-free 
(i.e..  they  dispose  of  separations 
devices,  payload  shrouds,  and  other 
expendable  hardware  at  a  low  enough 
altitude  and  velocity  that  they  do  not 
become  orbital). 

•  Stage-to-stage  separation  devices 
and  spacecraft  protective  devices  such 
as  lens  covers  and  other  potential  debris 
can  be  kept  captive  to  the  stage  or 
spacecraft  with  lanyards  or  other 
provisions  to  minimize  debris. 

•  When  stages  and  spacecraft  do  not 
have  the  capability  to  de-orbit,  they  can 
be  made  as  inert  as  feasible  by  expelling 
all  propellants  and  pressurants  and 


"  National  Science  and  Technology  Council 
Interagency  Report  on  Orbital  Debris  November 
1995 

'"  National  Science  and  Technology  Council 
Interagency  Report  on  Orbital  Debns  November 
1995 
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assuring  that  batteries  are  protected 
from  spontaneous  explosion 

•  No  unplanned  physical  contact 
between  the  vehicle  or  its  components 
and  the  payload  after  payload 
separation. 

•  When  the  mission  requires  delivery 
of  a  spacecraft  which  itself  has  a 
maneuver  capability,  two  alternatives 
are  possible. 

1   Leave  the  upper  stage  attached  for 
delivery  of  the  spacecraft  to  orbit  to 
maximize  its  maneuver  capability 

2.  Separate  the  spacecraft  at  suborbital 
velocity  so  that  the  stage  decays 
naturally  and  the  spacecraft  uses  its 
onboard  propulsion  to  establish  its 
orbit. 

All  launch  sites  would  comply  with 
any  permit  conditions  imposed  by 
regulatory  authorities 

Prepared  by  Michon  Washington 
Dated:  October  5.  2001 

Recommended  by  Herb  Bachner. 
Dated:  October  5.  2001. 

Decision  and  Order 

The  more  environmentally-friendly 
propellant  combinations  alternative  is 
defined  as  preferentially  licensing  those 
vehicles  that  are  not  solely  propelled  bv 
SRMs.  The  number  of  launches  using 
liquid,  liquid/solid,  or  hybrid  propellant 
systems  was  assumed  to  remain 
unchanged  under  this  alternative  Thu.s. 
the  total  number  of  FAA-licensed 
launches  in  the  U.S.  would  decrease 
substantially  under  this  alternative.  It 
was  assumed  that  the  decrease  in  U.S. 
licensed  launches  that  use  only  solid 
propellants  would  be  compensated  for 
by  an  increase  in  these  types  of 
launches  elsewhere  in  the  world 

Because  49  U  S.C  Subtitle  IX.  ch. 
701 — Commercial  Space  Launch 
Activities,  formerlv  the  Commercial 
Space  Launch  Act  (CSLAj  requires 
launches  by  US  entities  to  be  licensed 
the  US  launch  industry  would  he 
unable  to  continue  LV  launch 
operations  regardless  of  their  location 
under  the  no  action  alternative  Not 
licensing  any  U.S.  launches  would  not 
be  consistent  with  chapter  701  in  this 
context.  Under  the  no  action  alternative 
it  was  assumed  that  the  same  number  nf 
worldwide  commercial  launches  would 
take  place  However,  because  the  FAA 
would  cpase  issuing  licenses  for  US. 
launches,  the  launches  would  take  place 
using  foreign  launch  providers  and 
locations 

Neither  the  more  environmentallv- 
friendly  propellant  combinations 
alternative  nor  the  no  action  alternative 
would  enable  the  FAA  to  fully  meet 
projected  demand  for  increa.sed  across 
to  commercial  spacn  transportation  The 
preferred  alternative  does  fulfill  the 


purpose  and  need  for  commercial  access 
to  space.  In  addition,  although  some 
environmental  effects  may  be  greater 
under  the  preferred  alternative  as 
compared  to  the  no  action  or  more 
environmentally -friendly  propellant 
combinations  alternative,  the  impacts 
are  still  expected  to  be  less  than 
significant.  For  the  reasons  summarized 
earlier  in  this  Record  of  Decision  and 
supported  by  detailed  discussion  in  the 
FEIS,  the  FAA  has  selected  the  preferred 
alternative 

The  information  in  this  PEIS  is  not 
intended  to  address  all  site-specific 
launch  issues.  Appropriate  site-specific 
environmental  documentation  would  be 
developed  in  conjunction  with  the 
licensing  process  The  PEIS  is  intended 
to  serve  as  a  tiering  document  to  assist 
launch  operators  in  preparing  site- 
specific  documentation 

I  have  carefully  considered  the  FAA's 
goals  and  objectives  in  relation  to  the 
programmatic  launch  actions  discussed 
in  the  PEIS,  including  the  purpose  and 
need  to  he  served,  the  alternative  means 
of  achieving  them,  the  environmental 
impacts  of  these  alternatives  at  a  broad, 
programmatic  level,  and  the  mitigation 
measures  available  to  preserve  and 
enhance  the  environment  as  needed  on 
a  site-specific  basis.  Based  upon  the 
record  of  this  proposed  Federal  action, 
and  under  the  authority  delegated  to  me 
by  the  Administrator  of  the  FAA.  I  find 
that  the  action  in  this  Record  of 
Decision  is  reasonably  supported. 

Issued  in  Washington,  DC  on:  October  5. 
2001 

Patricia  G.  Smith. 

Associate  Administrator  for  Commercial 

Space  Transportation. 

(FR  Doc.  01-25754  Filed  10-11-01    B  4n  am] 

BtLUNG  COO€  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTAUON 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 

to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operatKms  issues. 

DATES:  The  meeting  will  be  held  on 
Octobpr  2.5,  2001.  at  10  am 
ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  833,  Federal  Office 


Building  lOA  (the  "FAA  Building").  800 
Independence  Ave,,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams.  Office  of  Rulemaking. 
800  Independence  Avenue.  SW, 
Washington.  DC  20591,  telephone  (202) 
267-9685. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  App  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  on  Air 
Carrier  Operations  to  be  held  on  October 
25, 2001. 
The  agenda  will  include: 

•  Airplane  Performance  Working  Group 
final  report, 

•  Extended  Range  Operations  with 
Two-Engine  Aircraft  (ETOPS) 
Working  (ETOPS)  Working  Group 
status  report. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  by  the  space 
available.  Members  of  the  public  must 
make  arrangements  in  advance  to 
present  oral  statements  at  the  meeting  or 
may  present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

If  you  are  in  need  of  assistance  or 
repair  a  reasonable  accommodation  for 
this  event,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  VVashingtim.  DC,  on  October  5, 
2001, 
Louis  C.  (^usimano. 

Assistant  Executive  Director  for  Air  Carrier 
Operations.  Aviation  Riilfinaking  Advisory- 
Committee. 

[FRDoc.  01-25756  Filed  10-11-01,  8:45  nml 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R,  E&D)  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  meeting. 


Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S,C.  App,  2).  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
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Research.  Engineering  and  Development 
(R,  E&D)  Advisory  Committee 

Name:  Research.  Engineering  & 
Development  Advisorv  Committee 

Time  and  Date:  October  30—9  a  m  - 
5  p.m..  October31 — 10  a.m. -5  p.m 

Place:  Holiday  Inn  Rossyln  VVestpark 
Hotel.  1900  North  Forth  Myer  Drive. 
Arlington,  Virginia  2209. 

Purpose:  On  October  30  from  9  a.m.- 
5  p.m.  and  October  31  from  10  a.m. -12 
noon  the  meeting  agenda  will  include 
receiving  guidance  from  the  Committee 
for  FAA's  research  and  development 
investments  in  the  areas  of  air  traffic 
services,  airports,  aircraft  safety, 
security,  human  factors  and 
environment  and  energy  A  joint  session 
will  be  held  on  October  31  from  1  p.m. 
to  5  p.m.  with  NASA's  Aerospace 
Technology  Advisory  Committee.  The 
planned  agenda  includes  briefings  on 
N.^SA's  Blueprint  for  Aeronautics,  a 
budget  synopsis  by  both  NASA  and 
F.AA,  and  a  discussion  on  issues  and 
activities  that  impact  both  groups 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Gloria  Dunderman  at  the  Federal 
Aviation  Administration.  .^AR-200.  800 
Independence  Avenue.  SVV  , 
Washington,  DC  20591  (202)  267-8937 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time 

lss\iPii  m  Washington   DC,  on  October  9. 
2001 

Herman  \.  Rediess, 
Director.  Office  of  Aviation  Research. 
|FR  no(     01-2.5757  Filed  10-1  1-01    845  am) 
BILUNG  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957;  Notice  30] 

Submission  for  0MB  Approval  and 
Public  Comment  Request 

ACTION:  Notice  of  request  to  renew  an 
existing  information  collection. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  the  Research  and  Special 
Programs  Administration  (RSPA)  is 
announcing  its  intention  to  request 
renewal  of  an  existing  information 
collection.  Recordkeeping  for  Liquid 
Natural  Gas  Facilities  (LNG)    This 
notice  requests  that  LNG  operators 
submit  comments  to  indicate  the  burden 
associated  with  submitting  this 
information.  This  information  collection 
helps  RSPA  assess  how  it  can  better 


collect  information  and  also  helps  RSF.*. 
ensure  that  LNG  facilities  are  uperated 
in  a  safe  manner. 

DATES:  Comments  on  this  notice  must  be 
received  bv  December  1 1 ,  2001  to  be 
assured  of  consideraticm 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice.  RSPA- 
98—4957  Comments  can  he  mailed  to 
Dockets  Facilitw  I'  S  Department  of 
Transportation,  Plaza  401.  400  Seventh 
Street  S\V  .  Washington  DC  20590- 
0001.  Vou  should  submit  the  original 
and  one  cop\    if  viua  wish  to  rec.eive 
confirmation  of  receipts  of  your 
comments  vou  must  include  a  stamped 
self-addressed  postcard.  The  Dockets 
Facilitv  is  open  from  10  am  to  5  p.m., 
Monday  through  Friday  .  except  on 
Federal  holidays  In  addition,  the  public 
mav  also  submit  or  review  comments  hv 
accessing  the  Doi.ket  Management 
Systems  homepage  at  http:// 
dms.dot.gov 

Type  of  Infnrmatmn  Requf"^t 
Reinstatement  of  ..in  inf(Trmdtion 
collection 

Title  of  Information  Collection: 
Recordkeeping  for  Liquid  Natural  Gas 
(LNG)  Facilities, 

OMB  Approval  SurrJier:  2137-0048. 
Frequency  On  occasion, 
f'sp  This  collection  is  used  bv  RSP.^ 
to  ensure  that  LNG  facilities  are  being 
operated  in  a  safe  manner 

Estimated  Sumber  of  Respondents: 
150 
Respondents:  LNG  fat  ility  operators 
Total  Annual  Hours  Requested: 
18.000  hours 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Mar\'in  Fell.  Office  of  Pipeline  ,^afety. 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  400  Seventh  Street,  SVV, 
Washington.  DC  20950,  (202    3Rf>-6205 
or  bv  e-mail  at  man-m  fel!<&.rspa  dot  gov 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspei  t  of  this 
collection  of  information  inciudinp  aji\ 
of  the  following,  (1)  The  necessity  and 
utilitv  of  the  proposed  informatmn 
colle<:tion  for  the  proper  performam  •'  of 
the  agencvs  functions;  (2J  the  accuracy 
of  the  estimated  burden:  (3)  ways  to 
enhance  the  qualitv.  utilitv.  and  clarity 
of  the  information  to  be  c  ollected:  and 
(4)  the  use  of  automated  (  ollection 
techniques  or  other  forms  of  information 
technology  to  minimize  th<'  information 
collection  burden 

Issueii  m  Washington,  DC  on  October  5, 
2001 

Stacey  L.  (ierard, 

.A>-ot  Kitt'  Administrator  for  Pipeline  Safety 
IFK  [)o(    01-25652  Filed  10-11-01;  8:45  am) 

BILLING  COOe  491&-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  Number  RSPA-98-4957   Notice  31] 

Submission  tor  OMB  Review; 
Comn>ent  Request 

ACTION:  Request  for  public  comments 
and  OMB  approval. 


AGENCY:  Risearch  and  Special  Programs 
.^ir^l^;^tration,  DOT. 
SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Research  and  Special  Programs 
Administration  (RSPA)  is  pubhshing  a 
notice  in  the  Federal  Register 
announcing  its  intention  to  request  a 
renewal  of  a  currently  approved 
information  collection  in  support  of  the 
Office  of  Pipeline  Safety  Recordkeeping 
for  Gas  Pipeline  Operators.  This  notice 
requests  comments  from  gas  pipeline 
operators  regarding  the  burden 
associated  with  providing 
recordkeeping  information  to  RSPA. 
The  feedback  provided  in  response  to 
this  notice  will  assist  RSPA  in  assessing 
how  it  collects  this  information  and  also 
will  enstire  that  gas  pipelines  are 
operated  in  a  safe  manner 
DATES:  Comments  on  this  notice  must  be 
received  by  December  1 1 ,  2001 .  to  be 
as=iirpd  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98—4957  Comments  can  be  mailed  to 
Dockets  Facility,  U.S.  Department  of 
Transportation.  Plaza  401,  400  Seventh 
Street  SW,  Washington,  DC  20590-0001 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  you 
comments  you  must  include  a  stamped 
self-addressed  postcard  The  Dockets 
Facility  is  open  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  In  addition,  the  public 
may  also  submit  or  review  comments  by 
accessing  the  Docket  Management 
System's  homepage  at  http/ 
dms.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

MrffMn  Veil  offii  .-  i.{  i  .pel ine  Safety, 
Rest'an  h  .uid  Special  Programs 
^  inunislration.  Department  of 
:  -dii  [  ortation.  400  Seventh  Street,  SW 
\\.,^hl^L:tn.  DC  20590,  (202)  366-6205. 
r  ;'\  .'  ni.wi  at  mnnin  fell&rspa  dot.gov 
SUPPLEMENTARY  INFORMATION: 

7;f/'    Ki    I  r!  Keeping  lor  Gas  Pipeline 

( )pt'raliir^ 

OMB  Number:  2137-0049 
Type  of  Request:  Renewal  of  a 

currently  approved  information 

collection. 
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Abstract:  49  U.S.C.  601 1 7  explains 
that  in  order  tn  enable  the  Secretarv  of 
Transportation  to  decide  whether  a 
person  transporting  gas  is  complying 
with  Federal  safety  standards  this  statue 
requires  the  maintenance  of  recrirds  and 
reports  and  that  these  and  other 
requested  information  be  provided  to 
the  Department  of  Transportation  upon 
request  These  records  help  ascertain 
compliance  and  provide  information  for 
incident  investigation 

Estimntp  nf  Burden:  The  average 
burden  hours  per  operator  is  41.5. 

Respondents  Gas  Pipeline  operators. 

Estimated  \umber  of  Respondents: 
22.700 

Estimated  Total  Annua!  Burden  on 
Respondents  940.991 

Comments  are  invited  on  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv;  'b)  th^  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology-  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC,  on  October  5. 

2001 

Slacey  L.  Gerard,  I 

Associate  Administrator  for  Pipeline  Safety 

IFR  Do<    ni-2^f.Tl  Filed  10-11-01:  8:45  ami 

BICLMG  COOe  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docltet:  RSPA-9&-4957:  Notice  32) 

Submission  for  OI/IB  Review; 
Comment  Request 

action:  Submissum  for  OMB  rt>view: 
comment  request 

AGENCY:  Research  and  Special  Programs 

Administration.  DOT 
SUMMARY:  In  compliance  with  the 
requirements  of  section  3506(c)(2)(A)  of 
the  Papenvork  Reduction  Art  of  1995, 
the  Research  and  Special  Programs 
Administration  (R.SP.M,  is  publishing  its 
intention  to  renew  the  collection  of 
information  for  Certification  and 
Agreement  Forms  for  the  Gas  and 
Hazardous  Liquid  Pipeline  Safety 
Program  The  information  provided  on 


these  forms  is  used  to  calculate  grants 
to  states  to  assist  them  in  monitoring 
pipeline  safety.  This  notice  requests  that 
states  submit  comments  to  RSPA  to 
indicate  the  burden  associated  with 
providing  the  information  requested  in 
the  certification  and  agreement  forms. 
This  information  helps  RSPA  assess 
how  it  can  better  collect  information 
and  also  helps  ensure  that  states  are 
receiving  adequate  assistance  to  further 
pipeline  safety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  F^ll.  Offup  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration.  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington,  DC  20590  (202)  366- 
6205  or  by  e-mail  at 
manin.fell^rspa.dot.gov. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  11,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  dut.ket  number  of  this  notice,  RSPA- 
98-4957.  Comments  can  be  mailed  to 
Dockets  Facility,  U.S.  Department  of 
Transportation,  Plaza  401 ,  400  Seventh 
Street  SW.,  Washington,  DC  20590- 
0001.  You  should  submit  the  original 
and  one  copy.  If  you  wish  to  receive 
confirmation  of  receipts  of  your 
comments  you  must  include  a  stamped 
self-addressed  postcard  The  Dockets 
Facility  is  open  from  10  .•\  M.  to  5  p.m., 
Monday  through  Friday  ,  except  on 
Federal  holidays.  In  addition,  the  public 
may  also  submit  or  re\  iew  comments  by 
accessing  the  Docket  Management 
System's  homepage  at  http:/ 
dms.dot.gov 

Type  of  Information  Collection 
Request:  Renewal  of  Existing  Collection. 

Title  of  Information  Collection: 
Certification  and  Agreement  Forms  for 
the  Gas  and  Hazardous  Liquid  Pipeline 
Safety  Program 

OMB  Approval  S'umher:  2137-0584, 

Frequency:  Annually. 

Use:  This  collection  is  used  by  RSPA 
to  ensure  that  state  agencies  attesting 
they  have  regulatory  jurisdiction  over 
pipeline  safety,  have  adopted  and  are 
complying  with  minimum  Federal 
safety  standards.  This  information  is 
used  to  calculate  grants  to  states. 

Estimated  .\uniher  of  Respondents: 
61. 

Respondents:  State  Agenc:ies. 

Total  Annual  Hours  Requested:  3,660 

interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimated  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
ne(  essity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 


(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Issued  in  Washington,  IX^  on  October  5, 
2001. 

.Stacey  L.  Gerard, 

.■\s:,nnate  .■\ciministrator  tor  Pipt^line  Safetv 
IFR  Doc.  01-2,S6,i4  Filed  10-11-01;  H;45  am] 
BILUNG  CODE  491(>-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-55  (Sul)-No.  598X)) 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in 
Greenbrier  County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  13.6-mile 
line  of  railroad  between  Rubert  [unction 
at  milepost  CAH-7.2  and  Clearco  at 
milepost  CAH-20.8  in  Greenbrier 
(bounty.  WV  The  line  traverses  United 
States  Postal  .Service  Zip  Codes  25984. 
25958  and  possibly  24931. 

CSXT  has  certifi^ed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  has  been  no 
overhead  traffic  on  the  line:  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1 105.1 1 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1 152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  bv  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R 
Co.— Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
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effective  on  October  13,  2001.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).-  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  22. 
2001.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  1, 
2001,  with:  Surface  Transportation 
Board.  Office  of  the  Secretary.  Case 
Control  Unit,  1925  K  Street.  N\V. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CSXTs 
representative:  Paul  R.  Hitchcock. 
Assistant  General  Counsel,  CSX 
Transportation,  Inc..  500  Water  Street 
)150.  lacksonville.  FL  32202 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio. 

CSXT  has  filed  an  en\ironmental 
report  which  addresses  the  effects,  if 
any.  of  the  abandonment  and 
discontinuance  on  the  envirtjnment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
C3ctober  17.  2001,  Interested  persons 
may  obtain  a  copy  of  the  EA  bv  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington.  D(' 
20423)  or  by  calling  SEA.  at  (202)  565- 
1552.  (Comments  on  environmental  and 
historic  preser\'ation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

En\ironmental.  historic  preser\ation. 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signif\- 
that  if  has  exercised  the  authority 
granted  and  fully  abandoned  its  line  If 
consummation  has  not  been  effected  bv 
CSXTs  filing  of  a  notice  of 
consummation  by  October  12,  2002.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 


The  BoHnt  will  grant  a  stay  if  an  infomeii 
Hpf'ision  on  environmental  issues  (whether  raided 
hv  a  part\  ur  h\  the  Bcwrd  !.  Sei  ticin  of 
Environmental  .\nalvsi*  ISF..-\)  in  its  independent 
investigation)  tannot  be  made  before  the 
exemption's  effef  tive  dale   .Sep  FxemjJd'in  ni Out- 
ot  Sen-ice  Hail  Lines.  5  ic;(..:;d  jt:  (198<j)  .^nv 
request  for  a  Slav  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  efferlive  date. 

-  Each  offer  nf  financial  assistance  must  be 
accompanied  bv  the  filinR  fee.  which  currentlv  is 
set  at  SIOOO.  .See  49  CKK  100,.'. 2(0125) 


Decided:  Of  tuber  3.  2001. 
Bv  tiic  Board.  David  M.  Konschnik, 
Dire(.Uir.  CMfi(  e  of  Proceedings. 

Vernon  A.  Williams. 

Secretan 

(FK  Dm    (n,-:=,-i4i  K:1.'<1  10-11-01;  8:45  am) 

BILUNG  CODE  4915-Oa^ 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement  Network 

Agency  Information  Collection: 
Submission  for  0MB  Review; 
Comment  Request;  Registration  of 
Money  Services  Business 

AGENCY:  Financial  Crimes  Enforcement 

Network  (FinCFN).  Treasur\ 
ACTION:  Submission  for  ONIB  review; 
comment  request. 


SUMMARY:  in  accordance  with  the 
requireiiH'nts  nf  the  Paperwork 
Reduction  Art  of  1995  !44  I'.S.C. 
chapter  35).  FinCE.N  hereb\  gives  notice 
that  it  plans  to  submit  tn  the  Office  of 
Management  and  Budget  (OMB)  a 
n»quest  tn  review  th>'  information 
collection  in  Form  TD  F  90-22.55. 
Registration  of  Monev  Services 
Business.  On  October  10.  2000.  FinCEN 
requested  public  comment  on  Form  TD 
F  90-22.55  (65  FR  H024Bi 
DATES:  Written  comments  should  be 
received  on  or  before  November  13, 
2001  to  be  assured  of  consideration. 
ADDRESSES:  You  are  invited  tn  submit 
written  comments  to  Finf^EN   In 
addition,  you  should  send  a  (  np;    if 
your  comments  to  the  OMH  ^lt'^k   itlu  er. 
Direct  all  written  (  omments  to 

FinCEN:  Office  of  Chief  C;ounsi'l. 
Financial  Oimes  Enforcement  Network. 
Department  of  the  Treasurv.  P.O  Box 
1618.  Vienna.  \'irginia  22183-1618. 
Attention  PRA  Comments — Registration 
of  Monev  Ser\ices  Business.  Comments 
also  mav  be  submitted  by  electronic 
mail  to  the  following  Internet  address 
rfgcomments'atincpn  treas  i^cn  with  the 
caption  in  the  body  of  the  text. 
"Attpntion:  VR.\  Comment.s — 
Registration  of  M(ine\  Ser\  ices 
Business  " 

OMB:  Alexander  T  Hunt.  Otfice  uf 
Information  and  Regula1or\  .affairs, 
Office  of  Management  an(i  Budget  N'mv 
Executive  Office  Building,  Rnom  IJOH, 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Patrice  Mot/ 
FinCEN  (800)  949-2732.  or  tivnthia 
Clark.  FinCEN  (703)  905-3590 
SUPPLEMENTARY  INFORMATION: 

Title:  Registration  of  Money  Services 
Business 


OMB  Sumber:  Unassigned. 

Form  Number:  TD  F  90-22.55 

Type  of  Review:  New  information 
collection. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
8500. 

Estimated  Total  Annual  Responses: 
8500.' 

Estimated  Total  Annual  Burden 
Hours:  Reporting  average  of  30  minutes 
per  response;  recordkeeping  average  of 
15  minutes  per  response.  Estimated  total 
annual  burden  hours:  Reporting  burden 
of  4250  hours:  recordkeeping  burden  of 
2125  hours,  for  an  estimated  combined 
total  of  6375  hours. ^ 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years  Generally,  information 
collected  pursuant  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulator)'  and 
law  enforcement  authorities. 

Request  for  Comments 

(.otiinii'iits  sut)mittecl  in  response  to 
this  iii  tn     will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  atcurac  V  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infnrniatinn  on  respondents,  including 
'hioui:li    ti''  use  of  automated  collection 
'    .'imj.:-  I ir  other  forms  of  information 
'.t,:L,nnuiij^\.  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  October  4,  2001. 

lames  F.  Sloan. 

Director.  Financial  Crimes  Enforcement 
Network. 

BILLING  coot  4«?0fl>  P 


'  The  estimated  number  of  responses  is  for  the 
vear  in  which  a  registralion  form  must  he  filed; 
because  the  form  is  generally  required  to  be  filed 
only  every  other  year,  the  estimated  annual  number 
of  responses  would  be  lower. 

'The  estimated  burden  is  for  the  year  in  which 
a  registration  form  must  be  filed;  because  the  form 
IS  generally  required  to  be  filed  only  every  other 
year,  the  estimated  annual  burden  would  be  lower 
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Department  of  the  Treasury 

TD  F  90-22.55 

Issued  November  200 1 
0MB  No  1506-0013 


1   Date  of  Filing 

M      M      D      D       Y      V 


Registration  of  Money 
Services  Business 


Do  not  wnte  in  ttiis  space 


2    Type  O'  Filing 

a   Zj   Initial  Registration 

b  ^   2  ■''ear  update 

C    Zl    Corrects  Prxx  Filing 


;  Refilrng  because    Check  all  that  apply  [see  instructions] 

1  □  re-registered  under  state  law 

2  □  more  than  1 0  percent  transfer  of  equity  interest 

3  □  more  than  50  percent  increase  in  agents 


Registrant  Information 


3  Organization  Name 


4  Doir>g  Business  As  (DBA) 


5  Address  (Number  Street  and  Apt  or  Suite  No  ) 


7  City 


6  Taxpayer  Identification  Number 


8  State         9  Zip  Code 


10  Telephone  Number  (include  area  code) 


Part  II 


Owner  or  Controlling  Person  Information 


11   Individual  s  last  name  or  Organization  s  name 


12  First  Name 


14  Address  (Number  Street  and  Apt  or  Suite  No.) 


1 3  Middle  Initial 


16  City 


j  1 5  Telephone  Number  -  (indude  area  code) 

,(  )     !    I    HM    !■  I 

17  Slate     I   18  Zip  Code 


19  Country  (if  other  than  US) 


20  Date  of  Birth 

M      M|DD,YVYY 


2 1  Taxpayer  Identification  Number 


22  If  an  individual  provide  identification  information  for  CVmer  or  Controllinq  Person  (Provide  at  least  one) 

a  Zi  Driver  s  Lie  'State  ID  t)  "7  Passpon  c  D  Alien  Registration  d  U  Other  

e       Number  I       i       i       I       I      I       I       I       I       I       I       1     J       , 


'        Issuer  of  Identification 


Part  III 

Money  Services  Information 

23    Where  services  are  offered    Checu  as  n^any  as 

apply     a   G  Aii  States  and  Territories     b  G  All  States 

24   Numt>er  of  Branches  of 

D  AJabanu  (AL| 

"  Idaho  (ID) 

G  Montana  (MT) 

G  Puarto  Rico  (PR) 

Registrant                         1      |      | 

G  Ala*k«  (AK) 

n  lilinots  (IL) 

G  Mabraslia  (NE) 

G  Rtioda  Island  (Rl) 

25  Services  Offered  by  Registrant 

[j  Am«nc«n  SaiTHM  (AS) 

G  Indiana  (IN) 

G  Nevada  |NV) 

G  South  Carolina  (SC) 

at  Its  BrafKhes 

C  AriioM  (AZ) 

G  kma  (ID) 

G  N«»  Hampshire  (NH) 

G  South  Dakota  (SO) 

Check  as  many  as  apply 

I]  ArtunsM  (AR) 

G  Kan»a»  (KSj 

"  N«w  Jarsay  (NJ| 

G  Tannassaa  (TN) 

aG   Traveler  s  Checks  issue 

□  Caltfomia  (CA) 

G  Kantucky  (KY) 

G  N«w  Mexico  (NM) 

G  Texas  (TX) 

b  G   Travelers  Checks  sales  and/ 
or  redemption 

n  Colorado  (CO) 

G  Louisiana  (LA) 

G  New  Yorfc  (NY) 

G  Utah  (UT) 

c  G   Money  Orders  issue 

n  Cooo«ctJcut  (CT) 

G  Main*  (ME) 

G  North  Carolina  (NC) 

G  Varroont  (VT) 

d  G   Money  Orders  sales  and/or 

G  Maryland  (MO) 

G  North  Oaiiota  (ND) 

G  VifBin  Islands  (VI) 

redemption 

C  Dwtrid  of  Cotumbi*  (OC):j  M«s»*chus«tts  (MA 

G  Nortti^Ti  Manana  Islands  (MP)G  Virginia  (VA) 

e  G   Currency  Exchange 

C  FtoridJ  (FL) 
GGMrgia(GA) 

G  Michigan  (Ml) 
G  MinnMota  (MN) 
G  Mi»«i«tipp«  (MS) 

~  OhK)  (OH) 

G  Oklahoma  (OK) 

G  Or«<|or(OR) 

G  Washington  (\MA) 
G  W»«t  Virginia  (WV) 
G  Wisconsin  (W1) 

f  G   Check  Cashing 

g  G   Money  Transmission 

D  Guam  (GU) 

26  Is  this  a  mobite  operation'' 

n  Hawaii  (HI) 

G  Misaouri  (MO) 

G  Paonsyhrania  (PA) 

G  Wyoming  (WY) 

a  D  Yes         b  D  No 

Papanwort  Raduction  Act  The  estimated  average  burden  assocated  with  this  co«ection  of  mfbrmation  is  45  minutes  per  respondent  or 
recordkeeper.  depending  on  mdrviduai  circumstances  Comments  regarding  the  acciracy  of  this  burden  est»Tiate.  and  suggestions  for  reducing 
the  burden  shoukj  be  drected  to  the  Papen*ork  Reductcm  Act  Department  of  the  Treasury  Flfanoal  Cnmes  Enforcement  Netvwfk.  PO  Box  1618, 
Vienna.  VA  22183-1618  You  are  not  required  to  provide  the  requested  information  unless  a  form  displays  a  valid  OMB  control  number 
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27  Specify  number  of  Agents  authonzed  to  conduct  e»cti  Money  Services  Business  activity 
a    Traveler's  Check  sates  or  redemption         ^___^___ .  a     Chec*  Cashing 

b    Money  Order  sales  or  redemption  .  e     Money  Transmission 

c    Currency  Exchange  . 


^ 


Part  IV 


Primary  Transaction  Account 


28  Check  here  if  Registrant  has  more  than  one  pnmary  transaction  accounl    ^:      If  more  than  one  pnma'^  transactior  aaaxin; 
enter  the  account  *yith  Hie  greatest  dollar  amount  of  transaction  actrvity 


29  Name  of  tjank  or  other  depository  institution  where  pnmary  transaction  account  tor  Monev  Sevres  B.jsnfss  3;'tva<es  s  '^(^<c 


30  Bank  address  (Number  Street,  and  Suite  No  ) 


31  City 


32  State       33  Zip  Code 


34  Pnmary  Trans.i<-tK)'  Account  nurnber  at  tjank 


Part  V 


Location  of  Supporting  Documentation 


and  leave  ttiis  p,ir  t)ian» 


35  Address  {Numt)er  Street,  and  Apt  or  Suite  No  ) 


36  City 


37  State        36  Zip  Code 


Authorized  Signature 


39  I  am  auttvxized  to  file  this  form  on  behatt  of  tfie  money  services  business  listed  m  Pan  ;   !  Oecia'e  tnat  the  mtormaton  provKiert  is  true,  correct 
and  complete,  and  I  understand  that  ttie  registered  money  services  business  listed  m  Pan  '  is  suDjeci  tc  the  Bank  Sec-ec>  A,r'  and  its  imptementing 
regulations  See  31  CFR  Part  103    The  registered  money  services  txjsiness  maintains  a  current  lis'  u*  a-  aoentv  ^r  estirnale  :><  its  r>.jstn<»s'  *  »  t'-w- 
in  the  coming  year  and  all  ottier  information  required  to  comply  witti  3'  U  S  C   5330  and  tr>e  'eguiations  t^e'ejoae!  Th«  »igrv»tur»  of  the  owner 
controtling  p*rson  or  authorizsd  cotporata  ofTicar  is  mandatory 

Sign 
Ne'e 


Pnnt  Name  of  Owner  Cor*c*ng  Person  or  AiXhonzed  Corporate  Officer 


Signatrp  (M  Ovfte-   C:int''i«irxj  Pernor    i  KMtmfC  "j)r;»r;*.     ^  i- 


40  Date  Signed  '  41  Title  of  signer 

MMDDYYYY 


J. 


PfWVACY  ACT  >IOT1F1CAT10N 
Pursuant  to  tt>e  requirements  o*  PuWic  Law  93-579  (Privacy  Ac!  o*  1974|  notice  is  hefetjy  givec  mat  in  accotiji'ice  »>"t»  '  V  S  "   557* e    It*  ajl%."S  ii      ■ 
mformalion  on  TD  F  90-22  55  a  Pub*c  Law  103-305.  31  USC  5330  5  USC  30'    3i  CFR  103 

The  prifxapal  purpose  tor  collecting  the  information  <t  lo  assure  maintenance  o*  reports  w  reconJs  w»*r«  sutrr^  ■pcx.itb  v  ■r^jr^  nav*  »  ^<gf  leyri»   .-  )s»»> 
cnrmral  tax.  or  regulatory  investigations  or  proceedings  Ttw  ntormation  co«ec«e<3  mmy  be  pfovidec  to  inose  olfr.e^  av,  e-TpK.yeet  o"  a^^v   xxistn.i**'  ■  ju 
Departmetrt  of  tfie  Treasury  who  twve  a  need  (or  the  records  m  the  perlormance  o(  the«  OuMs  T>ie  recoras  rnay  oe  rpieTec  ic  an>  otnei  aepanr'ie'-  »  *j#.-i 
the  United  SMas.  to  any  Slate,  or  Tnbal  Government,  or  pan  ttiereol  upon  tne  request  ol  the  head  o#  sucr  oeoan"*^'  ry  age'v  ,  :»  suthofufxi  Si»i»-  y  '  -'t., 
GovemmenI  official  lor  use  in  a  criminal,  tax.  or  regulatory  investigation  or  proceeding  and  lo  toretgr<  jovemrneos  ,r  auxx-oance  oirtt-  ar  a9'»«-'>»f  ,■   :r  a  :••-. 
Osctocuie  of  this  mtormation  ts  marxJalory  CmI  and  criminal  penalties  including  m  certain  cmximjtances  a  fm^  of  xii  "xxc  tnar  J5  OOC  pe-  <tey  anc  ."lo"?.  ' 
not  more  than  (tve  year*,  are  provided  tor  failure  to  file  ttie  form  supply  infonriatior  requesled  by  the  lor^  ar^i  »rx  'iimt;  a  tais*  y  •'a.jojie^'  irx"    In-.  ■  >s  j< 
Social  Security  or  Taqiayer  identification  Number  is  mandatory  The  authonty  lo  coHecl  «  3^  CFR  i03  The  Soaa  St-c-jnt^  Su-itier  Taif^vw  K)nrti<>  an  y  s, 
be  uMd  at  a  means  to  identify  the  individual  or  entity  who  files  trie  repon 
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General  Instructions  for  TD  F  90-22.55 

All  fields  must  b«  comptotsd  in  th«ir  sntirsty 

Wh*n  to  Fils 

Initial  R>Qi«tr«tion:  tt«m  2a.  File  me  form  bv  December  31    2(X)1  or 

wtttiin  180  days  after  the  business  begins  operations  w^lchever  is  later 

2-Ys«f  Dndats :  Ksm  2b.   File  the  'orm  not  later  ttian  December  31  of 

the  second  calendar  year  m  each  two  year  registration  pernxJ    See  31 

CFR  103  41(bM2) 

CofT^cts  Priof  Filin9:  lt»«n  2c.  File  this  form  to  correct  a  pnor  report 

Cooiptete  Part  I  m  its  entirety  and  only  those  other  entries  tnat  are  being 

amended    Staple  a  copy  of  the  pnor  report  (or  the  acKoowtedgement 

from  DCC  if  received)  to  the  corrected  report 

Rtfllinp:  Itsm  2d.  Refile  tfie  fonn  if 

1  ttiere  has  beeri  a  change  m  ownership  requiring  re -registration  under 
state  registrat»n  law 

2  more  than  10  percent  of  voting  power  or  equity  interest  has  been 
transferred  (except  certain  pubiicly-traded  companies)  or. 

3  ttie  number  of  agents  has  increased  by  more  than  50  percent. 
S«e31  CFR  10341(b)(4) 

I 
Wtw  should  fll«: 

Each  money  services  business,  except  one  thai  is  a  money  services 
business  solely  because  it  serves  as  an  agent  o'  another  money  services 
business,  must  register  Money  services  businesses  include 

•  money  transmitters 

•  currency  exchangers  (except  tfxjse  *ho  do  not  exchange  more  than 
$1  OOQ  for  any  one  customer  on  any  day: 

•  check  cashers  (except  those  who  do  not  cash  checks  tntalmq  more 
than  $1  000  for  any  one  customer  on  any  da v  - 

•  issuers  of  traveter  s  checl<s  or  money  orders  (except  those  *ho  do  not 
issue  more  than  $1  000  m  travelers  checlts  or  money  orders  for  any 
one  customer  on  any  day) 

sellers  or  redeemers  of  traveler  s  checks  or  nxjney  orders  (except 
those  who  (30  not  sell  or  redeem  more  than  $1  ,(X)0  m  traveler  s 
checks  Of  money  orders  for  any  one  customer  on  any  day) 
See  31  CFR  1C3  iiini  and  (uu) 

Excluded  from  the  registration  requirement  are  the  United  States  Postal 
Service  any  agency  of  the  United  States  of  any  state  or  of  any  political 
subdivision  of  any  state  At  this  time   persons  are  not  required  to 
register  to  the  extent  that  they  issue  sen  or  redeem  stored  value  if 
however  a  rnoney  services  business  provides  money  services  m 
addition  to  stored  value  the  provision  of  stored  value  services  does  not 
relieve  it  of  the  responsibility  to  register  if  required   as  a  provide'  of 
those  other  services 

Wh«rs  to  fils:  Send  this  completed  form  to 

IRS  Detroit  Computing  C«nt«r 

Attn:  Morwy  Services  Business  Registration 

P.O.  Box  33116 

Detroit  Ml  48232-0116 
Keep  a  copy  of  this  registration  form 

Penelties  fof  failure  to  comply:  Any  person  who  fails  to  comply  with 
the  requirements  to  register  keep  records  and.  or  mamtam  agent  lists 
pursuant  to  31  CFR  103  41  shall  be  liable  for  a  civil  penalty  of  $5  OGC 
for  each  violation  Failure  to  comply  may  also  subject  a  person  to 
criminal  penalties  including  impnsonment  of  five  (5)  years  and/or  a 
cnminal  fine     18  USC  i960 

Estimate  of  Business  Volume: 

The  law  requires  a  rnoney  services  business  lo  estimate  the  volume  of  its 
business  in  the  coming  year    31  U  S  C  5330(b)  That  estimate  must  be 
prepared  annually  The  estimate  is  fxjt  reported  on  this  form  txit  must  be 
maintained  in  ttie  files  of  the  money  services  business 

Supporting  Documentation: 

A  rrwney  services  business  must  retain  for  five  (5i  years  certain 
information  in  support  of  this  registration  form  at  a  location  within  tfie 
United  States  That  information  includes    a  copy  of  the  registration  form 
and  as  indicated  above  an  estirrtate  of  the  volume  of  its  tKJSiness  in 
the  coming  year 

In  addition  a  nx>ney  services  business  must  retain  as  supporting 
documentatioo  tfw  fottowHig  mtormation  with  regard  lo  the  ownership  or 


control  of  ttie  business:  ttie  name  and  address  of  any  shareholder 
holding  more  than  5%,  any  general  partner  any  trustee;  and^or  any 
director  or  officer  of  tfie  business.  If  the  supporting  documentation  is 
retained  at  a  location  other  than  ttie  address  listed  in  Part  I.  enter  ftie 
apixopnate  location  information  in  Part  V;  if  not,  check  the  box  in  Part  V. 

Agent  Lists: 

A  money  sen/ices  business  that  has  agents  must  prepare  and  maintain  a 
listing  of  Its  agents  That  list  must  be  updated  annually  and  retained  by 
the  business  at  the  location  in  the  United  States  reported  on  ttie 
registration  fomn  in  Part  I  or  Part  V.  as  appropnate  The  list  should  NOT 
BE  FORWARDED  with  the  registration  form  The  list  must  include: 

•  each  agent's  name 

•  each  agent's  address, 

•  each  agent's  telephooe  number 

•  ttie  type  of  service(s)  provided  by  each  agent  on  behalf  of  ttie  money 
ser/ices  business  in  Part  I, 

•  a  Nsting  of  ttie  monttis  in  the  immediately  preceding  12  monttis  m  which 
ttie  gross  transaction  amount  of  each  agent  wrth  respect  to  financial 
projucls/services  issued  tiy  ttie  money  services  business  n  Part  I  exceeds 
$100  000, 

•  the  name  and  address  of  any  depository  nstituljon  at  whch  each  agent 
maintains  a  transaction  account  for  ttie  money  services  n  Item  27 
conducted  by  the  agent  on  behalf  of  the  money  services  business  m  F>art  I; 

•  the  year  in  whch  each  agent  first  became  an  agent  of  ttie  nnoney  services 
(xisiness  in  Part  1.  and 

•  ttie  numlDer  of  txancties  or  sutagens  each  agent  has 
See  31  CFR  103  41(d)(2) 

Note:  Registration  vinth  tfw  IRS  Detroit  Computing  Center  does  not 
satisfy  any  state  or  local  licensing  or  registration  requirement 

Specific  Instructions 

Part  I.  Registrant  hifoimation 

Items  3  and  4.  Organization  Name  and  Doing  Business  As  (DBA). - 

Enter  Itie  name  of  ttie  orgamzaton  and.  if  apfAcable.  the  Oomg  Busness  As 
name    For  example  Good  Hope  Enterpnses,  Inc.  DBA  Joe's  Check  Cashing. 
Itenw  5,  7,  8  and  9.  Address  -  Enter  the  permanent  street  address, 
including  zip  code,  of  the  registenng  business  Use  the  Post  Office  s  two- 
letter  state  abbreviation  code   A  P  O  Box  address  may  only  be  used  if 
there  IS  no  street  address 

Part  II.  Owner  or  Controlling  Person 

Items  11, 12,  13,  14,  15,  16, 17,  18,  19,  20  and  21. 

Any  person  who  owns  or  controls  a  money  sewices  business  shares  the 
responsibility  for  seeing  that  the  business  is  registered  Only  one 
registration  form  is  required  for  any  business  m  any  registration  period 
If  more  than  one  person  owns  or  controls  ttie  business,  ttiey  may  enter 
into  an  agreement  designating  one  of  them  to  register  the  txisiness  The 
designated  owner  or  controlling  person  must  complete  Part  II  and  provide 
the  requested  information  atxxjt  tumself,  herself,  or  itself  In  addition,  tfiat 
person  must  sign  and  date  the  form  as  indicated  in  Part  VI  Failure  by  ttie 
designated  person  to  register  the  txisiness  does  not  relieve  any  other 
person  wtx3  owns  or  controls  ttie  business  of  ttie  liability  for  failure  to 
register  ttie  tiuslness 

An  'Owner  or  Controlling  person'  mdudes  ttie  foltowing 
Registrant  Business  Owner  or  Controtling  Person 

Sole  Proprietorship ttie  individual  wtw  owns  ttie  txisiness 

Partnership a  general  partner 

Trust       a  trustee 

Corporation ttie  largest  single  sfiareholder 

If  two  or  more  persons  own  equal  numtjers  of  shares  of  a  corporation, 
ttKise  persons  may  enter  mto  an  agreement  as  explained  above  ttiat  one 
of  those  persons  may  register  ttie  business 
If  ttie  owner  or  controlling  person  is  a  corporation,  a  duly  autixxized 
officer  of  the  owner-corporation  may  execute  ttie  form  on  behalf  of  Ifie 
owner-corporat»n 
Public  Corporation 

If  the  registrant  business  is  a  putMic  corporation.  It  is  sufTident  to  write 
■public  corporation"  in  line  11  of  Part  II    Where  registrant  is  a  public 
corporation  a  duty  authorized  officer  of  tt>e  registrant  may  execute  ttie 
form 

Mam  22.  IdeiitiWcation  -  Do  not  provide  'other'  IderMcabon  unless  no 
driver  s  hcense/state  10,  passport  or  atisn  regislration  number  is  avaiaUe. 
'Oltier'  identification  includes  any  official  identincabon  tt^  is  issued  by  a 
government  authority. 
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PartM.  Money  Servicas  Information 

Mem  23.  Where  services  are  offered.  --  Mark  the  box(es)  for  any 

state,  territory  or  district  in  which  the  money  services  business  offers 

services  through  its  branches,  its  agents,  or  both   If  a  service  is 

offered  on  tribal  lands,  mark  the  box  for  the  state,  territory  or  district 

in  which  the  tribal  lands  are  located 

Kern  24.  Number  of  Branches  of  Registrant.  -  Enter  the  number  of 

branches  of  the  money  services  business  at  whtch  one  or  more  Money 

Services  Business  (MSB)  services  are  offered 

Item  25.  Services  Offered  by  Registrant    -  The  services  listed  m 

Items  25a  through  25g  are  MSB  services  Mark  the  box  of  each  MSB 

service  that  is  offered  by  the  registrant  at  its  branches 

Item  26.  Mobile  Operation.  -  If  any  pari  oif  the  money  services  business  is 

conducted  as  a  mobile  operation,  check  yes  here    A  mobile  operation  is 

one  based  in  a  vehicle,  for  example,  a  check  cashing  service  offered  from 

a  truck  For  purpxjses  of  Item  24.  each  mobile  operation  ts  counted  as  a 

separate  branch 

Item  27.  Number  of  Agents.  ~  Enter  the  nunntier  of  agents  that  the 


registrant  has  authonzed  to  sell  or  distribute  its  MSB  &en,'ices    A  bank  is 
not  an  agent  for  this  purpose  See  31  CFR  103  11(c)  and  103  11(uu) 
Part  IV  Primary  Transaction  Account 

Item  28,  -  Mark  this  tx3»  rf  the  money  services  business  (registrant)  has 
more  than  one  pnmary  transaction  account  Example  if  the  registrant  is 
txjth  an  issuer  of  money  o'ders  and  an  issuer  of  traveler  s  checks  and  tf>e 
registrant  has  a  separate  clearing  account  tor  money  orders  and  or>e  for 
traveler  s  checks  the  box  snould  t)e  checked  tsecause  there  is  a  pnmary 
transaction  account  for  rrvoney  orders  and  a  primary  transaction  account 
for  traveler  s  checks 

Items  29.  30.  31.  32.  33.  and  34    Name  Address  and  Account  Number 
of  Pnmary  Transaction  Account  -    Enter  trie  nan-ie  and  addres<i  r'  rn 
tiank  or  other  depository  institution  *tiere  the  rnoney  se'\K.fi  fxjsiof  ss  '\as 
Its  pnmary  transacton  account 

If  the  business  has  more  than  one  pnna"*  rransariion  acco  jnt  rini-:  the 
box  in  Item  28  has  t)een  checked  enter  intonriation  at»u;  ihf-  acixint 
with  the  greatest  transaction  volume  as  measured  by  value  in  dollars 
A  transaction  account  is  defined  m  12  U  S  C  461(b)(1)(c) 


[FR  D(((    (n-2560C)  Filed  1IJ-1  i-<ll,  8  4".  ami 
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DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Commtttee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Departmental  Offices.  Treasurv 
ACTION:  Notice  of  meeting. 


SUMIMARY:  This  notice  announces  the 
date,  time,  and  location  for  a  meeting  of 
the  Treasury  Advisory  Committee  on 
Commercial  Operations  (COAC), 
combining  both  the  fourth  meeting  of 
the  first  COAC  year,  and  the  first 
meeting  of  the  second  COAC"  vear  of  the 
current  charter,  and  the  provisional 
agenda  for  consideration  by  the 
Committee, 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Servit:e 
will  be  held  on  Thursday,  November  15, 
2001.  starting  at  9  a.m..  the  Department 
of  the  Treasury,  Secretary's  Diplomatic 
Reception  Room  (Rm.  3311).  located  at 
15th  Street  and  Pennsyhania  Avenue. 
NVV.,  in  Washington.  DC.  The  duration 
of  the  meeting  will  be  the  entire  day. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordana  S.  Earp.  Deputy  Director.  Tariff 
and  Trade  Affairs  (Enforcement).  Office 
of  the  Under  Secretary  (Enforcement), 
Telephone:  (202)  622^336, 

The  morning  meeting  will  replace  the 
COAC  meeting  which  had  been 
scheduled  for  September  14  in  Detroit, 
but  was  cancelled  due  to  travel 
disruptions  following  the  terrorist 
attacl^s  on  September  11.  The  afternoon 
session  will  cover  the  meeting  that  had 
been  tentatively  scheduled  for 
December  of  this  year. 

At  this  meeting,  the  AdvisorA' 
Committee  is  expected  to  pursue  the 


following  agenda.  The  agenda  nia\  (>•' 
modified  prior  to  the  nu'etini; 

Agenda 

(1)  Merchandise  F'rocessing  Fee 
Subcommittee 

(2)  Offit  e  of  Rules  &  Regulations 
Suhcnminittee 

(3)  f Compliant  c  .Kssi'ssmHiit  TiMm 
Subcommittee 

(4)  Import  Data  &  (.ustnni^  Kn!r\ 
Subcommittee;  A("t  (.■KulniriHtfil 
Com  mere  lal  Environment) 
development;  impact  of  bill  S.  1214; 

"Port  and  Maritime  Ser  uritv  Act  of 
2001' 

(5)  Impaf  t  on  (  ustnms  Operations 
stemming  from  heightened  alert  in 
terrorist  activities 

(61  L'pdate  on  Other  Custnm';  Matters 
SUPPLEMENTARY  INFORMATION:  Tht 
meeting  is  open  to  the  public;  however. 
participation  in  the  (Committees 
deliberations  is  limited  to  Committee 
members.  Customs  and  Treasur\ 
Department  staff,  and  persons  iiuited  li 
attend  the  meeting  for  special 
presentations  A  person  other  than  an 
Advisor\'  Committee  member  v\hii 
wishes  to  attend  the  meeting  should 
contact  Theresa  Manning  at  (202)  622- 
0220  or  Helen  Belt  at  (202)  622-0230 

Dated:  ()(  tdber  J    Jdin. 
Timothy  E.  SItud, 
At  tm^  Dfput\  Assistant  Secretary, 
Ri'gulatDn.    Tariff,  and  Trade  lEnforcement) 
[KR  Dm    (II  -^-.-4<)  Filed  10-11-01;  8:45  ami 
BILUNG  CODE  4010-  2S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-1 18620-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
TreasurN .  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  REG-1 18620-97  (TD  8855). 
Communications  Excise  Tax:  Prepaid 
Te!eph"ne  Cards. 

DATES:  Written  comments  should  be 
received  on  or  before  December  1 1 .  2001 
tM  he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
ti  I  Mirrn  k  K   ^\:-'.ir.  Internal  Revenue 
s<  r'.ue.  fix.ii.  .".^44.  1111  Constitution 
.\\ .  nue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ri-quubts  lui  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnir  e  Mack.  (202)  622- 
n  7M,  Internal  Revenue  Service,  room 
."i  J44    nil  Constitution  Avenue  NW., 
W.ishmt^tnr,   nr  20224 
SUPPLEMENTARY  INFORMATION; 

7  itle:  Communications  Excise  Tax: 
I'o'fiaid  Ti'l'^phone  Cards. 

(  '.\f/i  \...:;,*.er.- 1545-1628. 

Regulation  Project  Number:  REG- 
118620-97. 

Abstract:  Carriers  must  keep  certain 
information  documenting  their  sales  of 
prepaid  telephone  cards  to  other  carriers 
tt   ,i\  I  i(i  r-'^[Minsibility  for  collecting  tax. 
Th'  nciiiatiDns  provide  rules  for  the 
a|  pi;'  ,)';    n  of  the  communications 
excise  tax  to  prepaid  telephone  cards. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations 

Estimated  Number  of  Respondents 
104. 

Estimated  Time  Per  Respondent  20 
min. 

Estimated  Total  Annual  Burden 
Hours  .34 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  lont; 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U,S  C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  All  comments  will  become  a 
matter  of  public  record  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

.^pproved  October  5.  2001. 
Garrick  R.  Shear, 

IRS  Reports  (.k-arance  Officer 

;FR  Do(    U1-:57S8  Filed  10-n-Ol;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities:  Comment 
Request 

AGENCIES:  Office  of  Thrift  Supervision 

(OTS).  Treasury;  and  Board  of 

Governors  of  the  Federal  Reserve 

System  (Board) 

ACTION:  Joint  notice  and  request  for 

comment. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  Board  and  the  OTS 
(coUectivelv.  the  "agencies"),  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  OMB  control  number. 
The  agencies,  under  the  auspices  of  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC).  propose 
the  discontinuance  of  two  information 
collections,  the  Annual  Report  of  Trust 
Assets  (FFIEC:  001 1  and  the  Annual 
Report  of  International  Fiduciary 
Activities  (FFIEC  006),  effective'with 
the  De(  ember  31 .  2001.  report  date.  At 
the  end  of  the  f:omment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
whether  the  FFIFX"  and  the  agencies 
should  prr)c>>ed  with  their  plan  to 
discontinue  the  information  collections. 
The  agencies  will  then  submit  this 
action  to  OMB  fcjr  review  and  approval. 
DATES:  Comments  must  be  submitted  on 
or  before  December  11,  2001. 
ADDRESSES:  Interested  parties  are 
invited  tu  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments 
should  refer  to  the  OMB  control 
numberlsj  and  will  bt'  shared  among  the 
agencies. 

OTS:  Submit  anv  written  comments 
concerning  this  notice  to  Information 
('oUection  C^omments.  Chief  Counsel's 
Office.  Office  of  Thrift  Supervision, 
1700  G  Street,  N.W..  Washington,  D.C. 
20552.  Attention   1550-0026,  fax 
number  (2021  906-6518.  or  e-mail  to 
in  focollectioncomments'&ots.  treas.gov 
OTS  will  post  anv  comments  and  the 
related  index  on  the  OTS  Internet  Site 
at  www  ots  treas  gov. 

Board:  Written  comments  on  the 
FFIEC  001  and  006  should  be  addressed 
to  Jennifer  J.  Johnson.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551.  or  delivered  to 
the  Board's  maiiroom  between  8:45  am. 
and  5  15  p  m  ,  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  maiiroom  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  received  may  be 
inspected  in  room  M-P-500  between 
9:00  a.m.  and  500  p  m..  except  as 
provided  in  section  261.12  of  the 
Boards  Rules  Regarding  Availability  of 
Information ,  1 2  CFR  261.12(a). 

.^  copy  of  the  comments  may  also  be 
submitted  to  tht^  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt.  Office 
of  Information  and  Regulatory  Affairs. 


Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  or  a  copy  of  the 
collections  may  be  requested  from: 

OTS:  Sally  W.  Watts,  OTS  Clearance 
Officer,  (202)  906-7380,  e-mail  address 
sally.watts@ots.treas.gov.  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W  , 
Washington.  D.C.  20552. 

Board:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets.  N.W.,  Washington,  DC.  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Capria 
Mitchell  (202)  872-4984,  Board  of 
Governors  of  the  Federal  Reserve 
Svstem,  20th  and  C  Streets,  N.W., 
Washington.  DC.  20551. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  discontinue  the  following 
currently  approved  collections  of 
information: 

Report  Titles:  Armual  Report  of  Trust 

Assets  and  Annual  Report  of 

International  Fiduciary  Activities. 

Form  Numbers:  FFIEC  001  and  FFIEC 

006. 

Frequency  of  Response:  Annual. 

Affected  Public:  Business  or  other  for 

profit. 

For  OTS: 

OMB  Number:  1550-0026 
Numberof  Respondents:  101  (FFIEC 

001) 
Estimated  Average  Time  per 
Response:  4.08  burden  hours 
(FFIEC  001) 
Estimated  Total  Annual  Burden:  412 
burden  hom"s 
For  Board: 

OMB  Number:  7100-0031 
Number  of  Respondents:  22  (FFIEC 
001) 

0  (FFIEC  006) 
Estimated  Average  Time  per 
Response:  3.82  burden  hours 
(FFIEC  001) 

4.0  burden 
hours  (FFIEC  006) 
Estimated  Total  Annual  Burden:  84 

burden  hours 
General  Description  of  Reports :Th\s 
information  collection  (FFIEC  001  and 
FFIEC  006)  is  mandatory:  12  U.S.C. 
1464  (for  thrift  institutions),  and  12 
U.S.C.  248(a)(1)  and  (2)  and  1844(c)  (for 
state  member  banks  and  bank  holding 
companies).  The  data  on  the  FFIEC  001 
are  publicly  available  with  the 
exception  of  Schedule  E  -  Fiduciary 
Income  Statement.  The  FFIEC  006, 
collected  by  the  Board,  is  given 
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confidential  treatment  (5  U.S.C. 
552(b)(8)].  Small  businesses  (i.e. 
banks)  are  affected. 

Abstract:  These  interagency  reports 
collect  information  on  fiduciary  asset 
totals  and  activities.  They  are  used  to 
monitor  changes  in  the  volume  and 
character  of  discretionary  trust  activity 
and  the  volume  of  nondiscretionary 
trust  activity  and  to  determine  resource 
needs  for  supervisory  purposes. 

Current  Actions:  Financial 
institutions  that  exercise  fiduciary 
powers  and  have  fiduciary  assets  or 
accounts  have  reported  information  on 
their  trust  activities  each  December  31 
in  the  Annual  Report  of  Trust  Assets 
(FFIEC  001).  Institutions  with  trust 
operations  in  foreign  offices  also 
complete  the  Annual  Report  of 
International  Fiduciary  Activities 
(FFIEC  006).  The  agencies  propose  to 
discontinue  the  FFIEC  001  and  the 
FFIEC  006  trust  activities  reports 

This  proposed  discontinuance  is 
prompted  by  the  introduction  of 
Schedule  RC-T.  "Fiduciary  and  Related 
Services,"  on  the  quarterly  bank 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report)  (FFIEC  031  and 
041,  0MB  No.  7100-0036), >  and 
Schedule  T,  "Fiduciary  and  Related 
Services"  on  the  quarterly  Report  of 
Assets  and  Liabilities  of  U.S.  Branches 
and  Agencies  of  Foreign  Banks  (FFIEC 
002,  OMB  No.  7100-0032). 2  Schedules 
RC-T  and  T  take  effect  as  of  December 
31,  2001.  The  OTS  is  adding  Schedule 
FS  -  Fiduciary'  and  Related  Services  to 
the  Thrift  Financial  Report  (OMB  No. 
1550-0023)  effective  March  31,  2002. 
This  new  trust  schedule  significantly 
reduces  the  amount  of  detail  that 
institutions  must  report  on  their  trust 
activities  compared  to  the  amount  in  the 
current  forms.  However,  the  new- 
schedule  continues  to  collect 
information  on  the  number  of  accounts 
and  market  value  of  trust  assets  for 
specified  categories  of  fiduciary 
activities,  fiduciary  and  related  services 
income  (except  for  Schedule  T), 
corporate  trust  activities,  collective 
investment  funds  and  common  trust 
funds,  fiduciary  settlements  and  other 
losses,  and  types  of  managed  assets  held 
in  personal  trust  and  agency  accounts. 
Institutions  (including  all  nondeposit 
trust  companies  that  file  Call  Reports) 
with  total  fiduciary  assets  greater  than 
S250  million  or  with  fiduciary  income 
greater  than  10  percent  of  their  net 
interest  income  plus  noninterest  income 
are  required  to  report  some  of  the  trust 
information  quarterly  and  the  rest 
annually  on  the  new  schedule.  Other 


'  Federal  Register.  March  5,  2001  (66  FR  i:iJ6y| 
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institutions  with  trust  activities  report 
only  annually,  but  only  those  with  total 
fiduciary  assets  greater  than  $100 
million  are  required  to  report  fiducian, 
income  and  loss  information  on  the  Call 
Reports. 

The  new  trust  schedule  will  replace 
the  Annual  Report  of  Trust  Assets 
(FFIEC  001)  in  December  2001  for 
institutions  that  file  Call  Reports  and 
the  FFIEC  002  and  in  March  2002  for 
institutions  that  file  Thrift  Financial 
Reports.  For  national  and  state  member 
banks,  two  items  in  the  new  schedule 
will  replace  the  Annual  Report  of 
International  Fiduciar%'  Activities 
(FFIEC  006).  However',  federally 
supervised  state-chartered  nondeposit 
trust  companies  that  are  subsidiaries  of 
holding  companies  do  not  file  Call 
Reports  or  Thrift  Financial  Reports,  but 
are  currently  required  to  complete  the 
FFIEC  001  The  agencies  have 
determined  that  the  information  of 
supervisory  interest  on  trust  activities 
that  these  trust  companies  have  reported 
on  the  FFIEC  001  can  be  monitored  by 
other  means. 

At  the  begirming  of  2001,  the  agencies 
carried  2,828  hours  of  respondent 
burden  for  these  two  reports  for  728 
respondents.  After  Schedule  RC-T  was 
added  to  the  Call  Reports  and  Schedule 
T  to  the  FFIEC  002,  the  Board  reduced 
their  FFIEC  001  and  FFIEC  006  burden 
estimates  by  2,332  hours  to  avoid 
double  counting.  After  OTS  adds 
Schedule  FS  to  the  TFR  with  the  first 
quarter  2002,  and  these  reports  have 
been  discontinued,  the  remaining  496 
burden  hours  for  the  agencies  associated 
with  the  FFIEC  001  will  fall  to  zero 

Request  for  Comment 

Comments  are  invited  on: 

a.  Whether  the  information 
collections  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility: 

b.  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections,  inrludint;  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected: 

d.  Ways  to  minimize  the  burden  nf 
information  collections  on  respondents. 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology:and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  ser\ites  tn  provide 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 


agencies  and  will  be  summarized  or 
included  in  the  agencies'  requests  for 
OMB  approval  All  conunents  will 
become  a  matter  of  public  record. 
Written  comments  should  address  the 
accuracv  of  the  burden  estimates  and 
ways  to  minimize  burden  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
tec  hnolugy  as  well  as  other  relevant 
aspects  of  the  information  collection 
request 

Sc  ptember  25.  2001. 
Deborah  Dakin, 

Deputy  Chief  Counsel.  Regulations  Sr 
legislation  DivisionOffice  of  Thiift 
Supervision. 

Board  of  Governors  of  the  Federal  Reserve 
Svsfem.  October  S.  2001. 

Jennifer  |.  fohnson. 

Secretary  of  the  Board 

'FR  Dor   01:5641  Filed  10-11-01;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Affairs. 
ACTHDN:  Notice. 

SUMMARY:  Under  the  provisions  of  5 

use.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board   FRB) 
members  This  notue  revises  the  list  of 
members  of  the  Department  of  Veterans 
.affairs  [\'A]  Performance  Review 
Hoards  whic  h  was  published  in  the 
Federal  Re)i;ister  on  September  25.  2000 
ti"'  FR  'i^hSSi 

EFFECTIVE  DATE:  October  12.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
.\n^^'\  1  Wolfrey,  Office  of  Human 
Resources  Management  (052B). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420.(202)  273-4940. 

V  A  Performance  Review  Board  (FRHI 

Jacob  Lozada,  Ph.D.,  Assistant  Secretary 

for  Human  Resources  and 

.administration  (Chairperson) 
Nora  E.  Egan.  Chief  of  Staff 
Stanley  R.  Sinclair,  Action  Deputy 

Under  Secretary  for  Benefits,  Veterans 

Benefits  Administration 
John  H  Thompson,  Deputy  General 

Counsel 
Frances  M.  Murphy.  M.D..  M.P.H.. 

Deputy  Under  Secretary  for  Health. 

Wterans  Health  Administration 
lames  S.  [ones.  Deputy  Assistant 

Secretary  for  Resolution  Management 
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Maureen  P  Cragin.  Assistant  Secrptan 

for  Public  and  Intergovernmental 

Affairs 
D,  Mark  Catlett.  Principal  Deputv 

Assistant  Secretary  for  Management 
Michael  G.  Sullivan.  Deputy  Inspector 

General 
Roger  R,  Rapp.  Deputy  Under  Sec  retarv 

for  Operations.  National  Cemetf-rv 

System 
Michael  Walcoff.  Associate  Deputy 

Under  Secretary  for  Operations. 

Veterans  Benefits  Administration 

(Alternate) 
Laura  Miller.  Assistant  Deputv  Under 

Secretarv'  for  Health  (Alternate) 
Vincent  L,  Barile.  Deputy  Under 

Secretarv  for  Managemf^nt,  National 

Cemeten,-  Svstem  i  Alternate) 

Veterans  Benefits  Administration  PRB 

Stanley  R,  Sinclair,  .\cting  Deputv 

Under  Secretary  for  Benefits. 

(Chairperson) 
Robert  I  Eplev.  Assoc  late  D>^put\  I  nii^r 

Secretarv  for  Policy  &  Prngrarri 

Management 
R  Keith  Pedigo.  [r  .  Director.  Loan 

Guaranty  Service 
Michael  Walcoff.  Assocnate  Deput\ 

Under  Secretary  for  Operations 
James  A,  VVhitson.  Associate  Deputy 

Under  Secretary  for  (Operations 
Julius  \\  Williams,  ir  .  Director, 

Vocational  Rehabilitation  and 

Counseling  Service 
Ronald  R  Aument,  Deputv  Clhief  of 

Staff.  Secretary's  Representative 

Veterans  Benefits  Administration  PRB 

Frances  M,  Murphv,  M  D   M,P  H  , 

Deput\  Under  5ecretar\  tor  FU'dlfh 

(Chairperson! 
Laura  J  Miller,  Assistant  Deputv  Under 

Secretary  for  Health  (V'lce- 

Chajrpersonj 


TtTience  S   Bathner.  D,D,S..  Network 

Director,  X'ISN  19 
Alfonso  R.  Batres,  Ph.D..  Chief 

Readiustment  Counseling  Officer 
Linda  W.  Belton,  Network  Director, 

VISN  1 1 
Lawrence  A,  Biro.  Network  Director. 

VISN  4 
Jeanette  A  Uhinco-Post.  MD.,  Network 

Director,  VISN  1  1 
Jose  R.  (^oronado,  .\i  ting  Network 

Director.  VISN  17 
Gary  A.  Christopherson,  Chief 

Information  (jfficer 
Patricia  A.  Crosetti,  Network  Director, 

VISN  15 
Joan  E.  Cummings,  M.D..  Network 

Director.  VISN  12 
lohn  Dandridge.  Jr..  Nftuork  Director. 

\ISN  9 
Larry  R.  Deal,  Network  Director.  VISN  7 
James  H   Holley.  Chief  (Communications 

Officer 
James  B.  Uonahoe,  Director.  Veterans 

Canteen  Service 
James  J.  Farsetta.  Network  Director. 

VISN  ] 
John  R   Feussner.  M.D.,  Chief  Research 

and  Development  Officer 
Stephanie  H.  Pincus.  M.D,.  MBA., 

Chief  Academic  Affiliations  Officer 
William  T.  Galey.  M.D..  Network 

Director,  VISN  20 
Daniel  F.  Hoffmann.  Network  Director. 

VISN  6 
Thomas  J.  Hogan.  Director.  Management 

Support  Office  (Ex  Officio) 
Thomas  V  Holohan.  M.D..  Chief  Patient 

(are  Services  Officer 
Smith  Jenkins,  Jr..  Network  Director, 

VISN  18 
Robert  E.  Lynch,  M.D    Network 

Director.'VISN  16 
Susan  H  Mather.  M  D  .  M  PH..  Chief 

Public  Health  and  Fnv  irnnmental 

Hazards  Officer 


Frederick  L.  Malphurs.  Network 

Director,  VISN  2 
Steven  M.  Cohen,  M.D..  Acting  Network 

Director.  VISN  10 
Kenneth  J.  Clark.  Network  Director, 

VISN  22 
James  J.  Nocks.  M.D..  Network  Director, 

VISN  5 
Jimmy  A.  Norris,  Chief  Financial  Officer 
Gregg  A.  Pane,  M.D.,  M.P.A.,  Chief 

Policy  and  Planning  Officer 
Robert  A.  Petzel,  M.D.,  Network 

Director,  VISN  13 
Jonathan  B.  Perlin.  M.D..  Ph.D.. 

M.S.H.A..  Chief  Quality  and 

Performance  Officer 
Robert  H.  Roswell,  M.D.,  Network 

Director,  VISN  8 
Robert  L.  Wiebe.  M.D.,  Network 

Director.  VISN  21 
Gary  L.  Wilkinson.  Acting  Network 

Director.  VISN  14 
Charles  V.  Yarbrough.  Chief  Facilities 

Management  Officer 
Thomas  J.  Sanders,  Acting  VHA  Chief  of 

Staff 
Ronald  R.  Aument.  Deputy  Chief  of 

Staff.  Secretary's  Representative 

Office  of  Inspector  General  PRB 

David  A.  Brinkman.  Director.  Audit 

Followup  Directorate.  Department  of 

Defense  (Chairperson) 
Nancy  Hendricks,  Assistant  Inspector 

General  for  Audit.  Federal  Emergency 

Management  Agency 
George  Grob.  Deputy  Inspector  General 

for  Evaluation  and  Inspections. 

Department  of  Health  and  Human 

Services 

Uatpd-  October  4.  2001 
.\nthony  J.  PrJncipi. 

Secretary  of  Veterans  Affair'^ 

1P"R  Doc  ,  01-25748  Filed  10-11-01.  8:45  ami 
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Corrections 


This  section  ot  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
ttie  appropnate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Grant 
Applications  Under  Part  D,  Subpart  2 
of  ttw  Individuals  With  Disabilities 
Education  Act 

Correction 

In  notice  document  01-24403 
beginning  on  page  49647  in  the  issue  of 
Friday,  September  28,  2001,  make  the 
following  correction: 

On  page  49653,  in  the  first  column  of 
the  table,  in  the  sixth  entry,  "84.324A" 
should  read,  "84  327A" 

[PR  Doc  Cl-24403  Filed  lO-ll-Ol;  8  45  am) 
BIUMG  CODE  1S05-01-0 


DEPARTIMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Grant 
Applications  Under  Part  D,  Subpart  2 
of  the  Individuals  With  Dsabiiities 
Education  Act 

Correction 

In  notice  document  01-25130 
beginning  on  page  51408  in  the  issue  of 


Federal  Rpki'-'pi 
Vol.  66.  No.   198 

Friday,  Ctefober  12,  2001 


Tuesday,  October  9,  2001 ,  make  ih*' 
following  correction 

On  page  51415,  m  the  first  (  clumn  > 
the  table,  in  the  third  entrv  84  32n[J 
should  read,   '84  325E' 


(PR  Dot.  Cl-2,S130  Filer 
MLUNG  CODE  1SO$-01-0 


lO-ll    <• 


H  4- 


DEPARTiyiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  li  Medicaid 
Services 

[CMS-1175-N] 
RIN  0938-ZAOe 

Medicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2002 

Correc£jo/i 

In  notice  document  01-23820 
beginning  on  page  49454  in  the  issue  of 
Thursday,  September  27,  2001,  make 
the  following  correction: 

On  page  49463,  in  the  second  column 
in  the  ninth  grouped  entry,    Knox,  TN 
should  be  added  to  follow    Blount, 
TN". 


[PR  Doc  Cl-23820  Filed  10- 
BHJJNG  COOC  1S06-01-0 
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DEPARTMENT  OF  JUSTICE 

[AAQ'A  Order  No   243-  2001] 

Privacy  Act  of  1974;  System  of 
Records 

('■^rn'i'tion 

in  nntii  e  iii'i  .in.i'rit  01-22449 
beumning.'n  f-itji'  4*'H12  m  the  issue  of 
Fndax    .SeptenifiiM  "    .Mxr, ,  make  the 

f.)il(iwing  r  .Trf!  !;>  iSi 

( )n  (:.d^e  4h8".  ■    ,n  '!ii   'irst  column. 
bf'gsnninij  m  uk  M\'h  il;l<^  "(by  30  days 

frfim  thf  f-'ubiii  ,itii:n  ahU'  ,')[  this 
notice       shiiuid  rend,    Uctober  9, 

:o{'ti 

IFR  Doc.  Cl-22449  Filed  10-11-01;  8:45  am) 

MLUNG  COOC  i«»-Oi-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[SecurttiM  Exchar^ge  Act  of  1934  R«i  No. 
44839/Septomber  24,  2001] 

Order  Regarding  Government 
Securities  Reconciliations 

( "or.TTfjor; 

In  notice  d'x  ument  Dl  -  24,12P 
appearing  on  page  44~2''  :n  'he  i-^^ue  of 
Friday.  .September  2h    jOd:    n.,iKe  the 
following  f orrw  tinn 

On  page  44"2'"    ::n  in*-  ttnr  ]  column, 
the  Release  S< ,   anil  ^utii»'(  '  '.■';•■  should 
be  as  set  forth  abo\e 

|PR  Doc  Cl-24329  Filed  lO-ll-Ol;  8:45  am) 
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Environmental 
Protection  Agency 


40  CFR  Parts  124,  260.  26^.  and  2^0 
Hazardous  Waste  Management  System: 
Standardized  Permit;  Corrective  Action; 
and  Financial  Responsibility  for  RCRA 
Hazardous  Waste  Management  Facilities: 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  124,  260,  267,  and  270 

[FRL-7066-6) 

RIN  2050-8E44  I 

Hazardous  Waste  Management 
System;  Standardized  Permit; 
Corrective  Action;  and  Financial 
Responsibility  for  RCRA  Hazardous 
Waste  Management  Facilities 

AGENCY:  Environrnt^ntal  Protection 

Agency 

ACTION:  Prnpnspd  fuIp;  rnqupst  fnr 

public  r.ommpnt 


SUMMARY:  The  Environmental  Protection 
Agencv  (EPA)  is  proposing  revisions  to 
the  RCRA  hazardous  waste  permitting 
program  to  allow  a  "standardized 
permit  "  The  standardized  permit 
would  be  available  to  facilities  that 
generate  hazardous  waste  and  then 
manage  the  waste  in  units  such  as  tanlts. 
containers,  and  cnntainment  buildings. 
This  proposed  revision  to  the  R(^RA 
permitting  program  reflects  one  of  the 
recommendations  of  EPA's  special  task 
force,  itnown  as  the  Permits 
Improvement  Team  (PIT),  which  was 
convened  to  evaluate  permitting 
activities  and  to  make  specific 
recommendations  to  improve  these 
activities.  The  standardized  permit 
should  streamline  the  permit  process  by 
allowing  facilities  to  obtain  and  modify 
permits  more  easilv  while  maintaining 
the  protectiveness  currently  existing  in 
the  individual  RC'R.A  permit  process  In 
addition  to  the  requirements  proposed 
in  this  Federal  Register  document,  we 
also  are  soliciting  comment  on  two 
issues  related  to  R(;ii.-\  treatment, 
storage,  and  disposal  facilities.  We  are 
requesting  comment  on  how  all 
facilities  receiving  permits 
(standardized,  individual,  and  permits 
by  rule)  ran  satisfy  RCRi\  corrective 
action  requirements  bv  conducting 
cleanup  under  the  direction  of 
appropriate  alternative  state  cleanup 
programs  We  also  are  requesting 
comment  nn  the  conclusions  about 
captive  insurance  in  a  March.  2001 
report  by  EPA's  Inspector  General,  and 
on  a  requirement  that  insurers  that 
provide  financ  lal  a.ssurance  for 
hazardous  waste  and  PCB  fa(  ilities  have 
a  minimum  rating  from  commercial 
rating  services 

DATES:  Comments  on  this  proposal  must 
be  submitted  bv  December  11.  2001. 
ADDRESSES:  If  vou  wish  to  comment  on 
this  proposal,  you  must  send  an  original 
and  two  copies  of  your  comments. 
referencing  docket  number  F-2001- 


SPRP-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  15305G).  U.S.  Fnvircmmental 
Protection  Agency  Headquarters  (EPA, 
HQJ.  1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  2O4b0  Hand  deliveries 
of  comments  should  be  made  to  the 
Arlington.  VA,  address  below.  You  may 
also  submit  comments  electronically 
through  the  Internet  to:  rrra- 
docket@epamaiLepa.gov.  Comments  in 
electronic  format  must  also  reference 
the  docket  number  F-2001-SPRP- 
FFFFF.  If  vou  choose  to  submit  your 
comments  elec:tronically.  you  must 
submit  them  as  an  ASCII  file  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption. 

You  should  not  submit  electronically 
any  confidential  business  information 
(CBI).  An  original  and  two  copies  of  CBI 
must  be  submitted  under  separate  cover 
to:  RCR.^  CBI  Document  C^ontrol  Officer. 
Office  of  Solid  Waste  (530,5W).  U.S. 
EPA.  1200  Pennsylvania  Avenue.  .\'W, 
Washington,  D(.  20460. 

Public  comments  and  supporting 
materials  are  available  for  vi(>wing  in 
the  RCE^  Information  Center  (RIC). 
located  at  Crystal  Gateway  I,  First  Floor. 
1235  Jefferson  Davis  Highway. 
Arlington.  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m..  Monday  through  Friday. 
excluding  federal  holidays.  To  review 
docket  materials,  we  recommend  that 
vou  make  an  appointment  by  f:alling 
703-603-9230.  You  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  SO  15/ page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
Supplementary  Information  section  of 
this  Federal  Regi.ster  dot.ument  for 
information  on  accessing  the  inde.x  and 
these  supporting  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 

F'lr  gi'iuTril  uit'irination.  contact  the 
RCRA  Hotline  at  800-424-9346  or  TDD 
800-553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area. 
call  703^12-9810  or  TDD  70:i-412- 
3323, 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Vernon  Myers,  Offic  e  of  Solid 
Waste,  5303VV,  U.S.  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Avenue.  NW,  Washington.  DC  20460. 
(703-308-8660). 
(Myprs  X'fnmri ">e'p<i  gov/ 

SUPPLEMENTARY  INFORMATION: 

The  index  and  some  supporting 
materials  are  available  on  the  Internet: 
http://wwv.-  epa.gov/epaoswer/ 
hnzwastf/pf^rm  it/ index. htm 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  we 


will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
RCRA  Information  Center. 

Our  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  we  will  place  in  the  official 
record  for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

Acronyms  used  in  today's  preamble 
are  listed  below: 

.\P.\:  .Administrative  Procedures  Ac{ 
E.\B;  EnvironmentHl  .Appeals  Buard 
EF.\:  EMviroiimentdl  Protection  .Agency 
C:.\Ml':  Corrective  .Action  Mandgement  Unit 
CFR:  Code  of  Federal  Regulations 
EO:  Exet  ulive  Order 
FR:  Federal  Regulations 
HSVV.A:  Hazardous  and  Solid  Waste 

.Amendments 
MCJL':  Memorandum  of  I  iiderslanding 
N'rr.A.A:  National  Tec  hnologv  Transfer  and 

.Ad\anrempnt  .Ar  t 
(1MB:  Office  of  Management  and  Budget 
Pn  :  Permit  Improvement  Toani 
PPE:  Personal  Protection  Equipment 
RC'R.A:  Resource  Conservation  nnd  Recovery 

Act 
RFA:  RCRA  Facilitv  Assessment 
SBREFA:  Small  Business  Regulatory 

Enforcement  Fairness  .Ac ! 
•SWMl ':  Solid  Waste  Management  Unit 
CMR.A:  Unfunded  Mandates  Reform  Act 

The  contents  of  today's  preamble  are 
listed  in  the  following  outline: 

I   (J\pr\ie\\  and  Background 

A  Whv  do  this  Proposed  Rule  and  Preamble 
Read  so  Differently  From  other 
Regulations.' 

B.  Who  is  Potentialh   A f fee  ted  bv  this 
Proposed  Rule' 

(.'.  What  is  the  .Agency's  Proposal' 

1  What  is  a  RCRA  Standardized  Permit :" 

2.  Whv  are  we  Proposing  a  RCRA 
Standardized  Permit' 

3.  What  would  be  the  .Advantages  of  a 
Standardized  Permit.' 

4.  Who  would  be  Eligible  for  a 
Standardized  Permit' 

[)   What  are  the  Differences  between  the 
Existing  Individual  Permitting  System 
and  the  Proposed  Standardized 
Permitting  Process'.' 
1.  What  are  the  Steps  for  Obtaining  an 
individual  Permit' 

2  What  are  the  Proposed  Steps  for 
Obtaining  a  Stani^ardized  Permit? 

3.  How  does  the  Proposed  Process  for 
Standardized  Permits  Compare  to  the 
Process  for  Individual  Permits'i" 

Process  for  Individual  Permits? 
E.  Public  Comments  on  this  Rulemaking 
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1    How  (an  !  InfluctK  f  I:f\\'s  Ihinkinf;  on 
this  Rule' 

2,  What  Topi(  s  are  not  .Xppropriate  for 
Publit  Comment ' 

3.  What  Topics  are  we  Specifically 
Requesting  Public  Comment  on  ■" 

!■    What  Law  .Authorizes  this  Proposed  Rule? 

II  (>)ntorming  .-Xmendments  to  General 
Permit  Process 

A.  What  Changes  would  we  Make  to  40  CFR 

Part  124  Subpart  A — General  Program 
Requirements'? 

B.  How  would  the  RCRA  Exfinnded  Public 

Participation  Requirements  (Change? 

C.  Where  would  1  find  the  Procedures 

Governing  RCRA  Standardized  Permits? 

III.  Applying  for  a  Standardized  Permit 

.\.  How  w-(3uld  1  .Apph  for  a  Standardized 
Permit' 

1.  Conduct  d  pre-appiit  ation  meeting  with 
the  community. 

2.  Submit  a  Notice  of  Intent  to  operate 
under  the  standardized  permit  along 
with  appropriate  supporting  doi  uments. 

B   How  would  I  Swit(  h  from  an  Individual 
Permit  to  a  Standardized  Permit? 

I\    Issuing  a  Standardized  Permit 

.■\   How  would  the  Regulator)  .Agency 
Prepare  a  Draft  Standardized  Permit? 
1    Drafting  terms  and  conditions  for  the 
supplemental  portion. 

2.  Denying  coverage  under  the 
standardized  permit 

3.  Preparing  \our  draft  permit  det  ision  in 
120  davs 

B   How  would  the  Regulator\  .Ageni  \ 
Prepare  a  Final  Standardized  Periiiit 

C:,  In  what  Situations  could  Facilitv  ()w  ners 
or  (Operators  be  Required  to  .Appl\  for  an 
lndi\  idual  Permit ' 

\'  Proposed  (Jpportunities  t(jr  Publii 
huolvement  in  the  Standardized  Permit 
Process 

.\.  What  are  the  Proposed  Requirements  for 

Public  Notices' 
B   What  are  the  Proposed  Opportunities  for 

Public  (Comments  and  Hearings' 
C.  What  are  the  Proposed  Requirement',  for 

Responding  to  Comments' 
D  How  could  People  Appeal  a  Final 

Standardized  Permit  Decision  vinder  thi^ 

Proposal ' 

\'!  Maintaining  a  Standardized  Permit 

.•\,  What  Tvpes  of  Change^  s  nuld  Owners  or 

Operators  Make' 
B   What  are  the  Proposed  Definitions  of 

Routine  .And  Sigmfii  ant  (Changes? 

C.  What  are  the  Proposed  Standardized 

Permit  Procedures  for  Making  Routine 
Changes' 

D.  What  are  the  Proposed  Standardized 

Permit  Procedures  for  Making  Signifu  ant 
Changes' 

E.  What  would  be  the  Proposed  Proc  ess  for 

Renewing  Standardized  Permits' 

\'ll.  Proposed  Part  267  Standards  for  Owners 
and  Operators  of  Hazardous  Waste  Fa(  ilities 
Operating  I'nder  .A  Standardized  Permit 

A.  0\  er\  lew 

B.  Subpart  .A — General 

1.  What  are  the  purpose,  scope  and 
applicability  of  this  proposed  part' 


2  W  hat  is  the  proposed  relationship  to 

interim  status  standards? 
3.  How  would  this  subpart  affect  an 

imminent  hazard  action? 

C.  Subpart  B — (Jeneral  Facility  Standards 

1.  Would  this  subpart  apply  to  me'' 

2.  How  would  !  comply  with  this  subpart? 

3.  How  would  I  obtain  an  identification 
number? 

4.  What  are  the  proposed  waste  analysis 
requirements? 

5  What  are  the  proposed  security 
requirements? 

6.  what  are  the  proposed  general 
inspection  schedule  requirements? 

7.  What  training  would  my  employees  be 
required  to  have? 

8.  What  are  the  proposed  requirements  for 
managing  ignitable,  reactive,  or 
incompatible  waste? 

9.  What  are  the  proposed  standards  for 
selecting  the  location  of  my  facility? 

10.  Would  1  be  required  to  have  a 
construction  quality  assurance  program? 

D.  Subpart  C — Preparedness  and  Prevention 

1 .  What  are  the  proposed  general  design 
and  operation  standards? 

2.  What  equipment  would  I  be  required  to 
have? 

3.  What  are  the  proposed  testing  and 
maintenance  requirements  for  the 
equipment? 

4.  When  would  personnel  be  required  to 
have  access  to  communication 
equipment  or  an  alarm  system? 

5.  How  would  I  ensure  access  for  personnel 
and  equipment  during  emergencies? 

h  What  arrangements  would  I  be  required 

to  make  w  ith  local  authorities  for 

emergencies' 
h.  Subpart  D — Contingency  Plan  and 

Emergency  Procedures 
1.  What  is  the  purpose  of  the  proposed 

contingency  plan  and  how  would  I  use 

it' 
2   What  vsould  be  required  to  be  in  my 

( ontingenc  y  plan? 

3.  Who  would  be  required  to  have  copies 
of  the  contingency  plan? 

4.  When  would  1  have  to  revise  the 
contingency  plan? 

5   What  is  the  proposed  role  of  the 
emergency  coordinator? 

6.  What  are  the  proposed  emergency 
procedures  for  the  emergencv 
coordinator' 

F.  Subpart  E — Record  Keeping.  Reporting, 
and  Notifying 

1.  When  would  I  need  to  manifest  my 
waste? 

2  What  information  would  I  need  to  keep? 
J   What  records  would  I  provide  to  the 

permitting  agency? 
4  What  reports  would  I  need  to  prepare 

and  who  would  I  send  them  to? 
,')  What  notifications  would  be  required? 
G  Subpart  F — Releases  from  Solid  Waste 

Management  Units 
1   Would  this  proposed  rule  require  me  to 

address  releases  of  hazardous  waste  or 

constituents  from  solid  waste 

management  units' 

2.  Are  the  proposed  correi  live  action 
requirements  for  standardi/eii  permits 
different  from  the  rrirrec  tive  ai  tion 


requirem 


Tits 


individual  permits? 


3.  Why  are  we  proposing  these 
requirements? 

4.  Why  would  the  proposed  corrective 
action  requirements  be  included  in  the 
supplemental  portion  of  the 
standardized  permit? 

5.  Would  I  be  able  to  utilize  the  flexibility 
provided  by  CAMUs,  temporary  units, 
and  staging  piles  when  I  conduct 
corrective  action  under  a  standardized 
permit? 

H.  Subpart  G — Closure 

1.  What  general  standards  would  I  need  to 
meet  when  I  stop  operating  the  unit? 

2.  What  procedures  would  I  need  to 
follow? 

3.  After  I  stop  operating,  how  long  would 
I  have  until  I  close  the  unit? 

4.  What  would  I  have  to  do  with 
contaminated  equipment,  structures,  and 
soils? 

5.  How  would  I  certify  closure? 

I.  Subpart  H — Financial  Requirements 

1.  Who  would  have  to  comply  with  this 
subpart  and  briefly  what  would  they 
have  to  do? 

2.  DeHnitions. 

3.  Closure  cost  estimates. 

4.  Methods  for  estimating  costs  for  units 
eligible  for  standardized  permits. 

5.  We  considered  six  options  for 
developing  cost  estimates,  but  preferred 
three  of  them  for  this  proposal. 

6.  Option  4.  Standard  forms  for  estimating 
closure  costs. 

7.  Option  5,  Default  estimates  for 
estimating  closure  costs. 

8.  Option  6,  Waiving  the  cost  estimate  for 
facilities  using  the  Tmancial  test  or 
corporate  guarantee. 

9.  Availability  of  information  on  EPA"s 
proposed  approaches. 

10.  Financial  assurance  for  closure. 

11.  Post  closure  financial  responsibility. 

12.  Liability  requirements. 

13.  Other  provisions  of  the  flnancial 
requirements. 

J.  Subpart  I — Use  and  management  of 
containers 

1.  Would  this  subpart  apply  to  me? 

2.  What  standards  would  apply  to  the 
containers? 

3.  What  are  the  proposed  inspection 
requirements? 

4.  What  proposed  standards  apply  to  the 
container  storage  area? 

5.  What  special  requirements  would  I  need 
to  meet  for  ignitable  or  reactive  waste? 

6.  What  special  requirements  would  I  need 
to  meet  for  incompatible  wastes? 

7.  What  would  I  need  to  do  when  I  want 
to  stop  using  the  containers? 

8.  What  air  emission  standards  are 
proposed  apply? 

K.  Subpart } — Tank  Systems 

1.  Would  this  subpart  apply  to  me? 

2.  What  are  the  proposed  required  design 
and  construction  standards  for  new  tank 
systems  or  components? 

3.  What  are  the  proposed  handling  and 
insptection  requirements  for  new  tank 
systems? 

4.  What  testing  would  be  required? 

5.  What  installation  requirements  would  be 
required? 

6.  What  are  the  proposed  preventative 
requirements  for  containing  a  release? 
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7.  What  are  the  proposed  devir  p<;  tor 

secondarv  containment  and  what  are 

their  design,  operating  and  installation 

requirements  ■ 
8  What  are  the  proposed  requirements  for 

ancillai-v  equipment' 
9,  What  are  the  proposed  aeneral  operating 

requirements  for  tank  ^\ stems? 
10  VVhat  are  the  proposed  inspection 

requirements  ' 
1!,  VVhat  would  1  do  m  case  of  a  leak  or 

a  spilP 
12  VVhat  would  I  do  when  1  stop  operating 

the  tank  system' 
1.1   VVhat  are  the  proposed  special 

requirements  for  ignitable  or  reactive 

wastes'' 
14  What  are  the  proposed  special 

requirements  for  incompatible  wastes? 
1.5  VVhat  air  emission  standards  are 

proposed  ' 
L  Subpart  DD — Containment  Buildings 
1   Would  this  subpart  apply  to  me? 

2.  What  are  the  proposed  design  and 
operating  standards  for  containment 
buildings' 

3.  What  additional  design  and  operating 
standards  would  apply  if  liquids  will  be 
in  my  containment  building? 

4  VVhat  are  the  proposed  other 
requirements  to  prevent  releases? 

=>  VVhat  would  I  do  if  I  detect  a  release? 

f)  VVhat  would  I  do  if  mv  containment 
building  c.tmtains  areas  both  with  and 
without  secondary  containment? 

7.  Could  a  containment  building  be 
considered  secondary  containment  for 
other  units? 

8.  How  would  I  obtain  a  waiver  from 
secondary  containment  requirements'' 

9.  VVhat  would  I  do  when  I  stop  operating 
the  containment  building? 

VIII.  Conforming  Permit  Changes  to  Part  270 

A.  Oven.'iew  of  Part  270  Changes. 

B.  Specific  Changes  to  Part  270. 

1.  Overview  of  the  RCRA  Program 

2.  Definitions. 

3  Permit  applications. 

4  Permit  reapplication. 
=i  Transfer  of  permits. 

6  MoQification  or  revocation  and 
reissuance  of  permits. 

7.  Continuation  of  expiring  permits. 

8.  Standardized  permit. 

IX  RCR.A  Standardized  Permits 

.\  General  Information  about  Standardized 
Permits. 


B   What  Information  would  I  Need  to  Submit 
to  the  Permitting  Agency  to  Support  mv 
Standardized  Permit  Application'' 
1   RCRA  Part  A  application  information 

2.  Preapplication  meeting  summary 

3.  Compliance  with  location  standards 

,    4.  Compliance  with  other  Federal  laws, 

5.  Solid  waste  management  units. 

6.  Certification  of  compliance  with 
proposed  part  267  requirements. 

C.  What  are  the  Proposed  Certification 

Requirements? 

1.  Certification  of  compliance. 

2.  Certification  of  availability  of 
information. 

3.  What  happens  if  my  facility  is  not  in 
compliance  with  proposed  part  267 
requirements  at  the  time  I  submit  my 
Notice  of  Intent? 

D.  What  Information  would  be  Required  to  be 

Kept  at  my  Facility? 

1.  General  facility  information. 

2.  Container  information. 

3.  Tank  information. 

4.  Equipment  information. 

5.  Air  emission  control  information. 

E.  How  would  I  Modify  my  RCRA 

Standardized  Permit? 

X.  Public  Comment  on  Corrective  Ar  tion  and 
Financial  Assurance  Issues 

A.  Corrective  Action. 

1.  Could  1  satisfy  the  RCRA  corrective 
action  requirements  for  my  site  by 
conducting  cleanup  under  an  alternate 
State  program? 

2.  How  would  EPA  and  the  authorized 
States  address  the  alternate  authority 
cleanup  provisions  in  the  RCRA  permit' 

3.  How  would  EPA  or  the  authorized  State 
determine  that  cleanups  conducted 
under  an  alternate  cleanup  program 
would  satisfy  the  requirements  of  section 
264.101? 

B.  Financial  Assurance. 

XI.  State  Authorization 

A.  Applicability  of  Rules  in  Authorized 

States. 

B.  Effect  on  Slate  Authorization. 

XII.  Regulatory  Assessments 

A.  Executive  Order  12866. 

1.  Assessment  of  Potential  Costs  and 
Benefits. 

a.  Description  of  entities  to  which  this  rule 
applies. 

b.  Description  of  potential  benefits  of  this 
rule. 


c.  Description  of  potential  costs  of  this 

rule, 
d  Description  of  potential  net  benefits  of 

the  rule. 
B.  Regulatory  Flexibility  Act, 
C  I'nfunded  Mandates  Reform  Act. 
D  Paperwork  Reduction  .Act. 
E,  Executive  Order  13045:  Children's  Health 
F  National  Technology  Transfer  and 

Advancement  Act, 
G   Executive  Order  12898:  Environmental 

lustice, 
H  Executive  Order  1,3175  Consultation  and 

Coordination  with  Indian  Tribal 

Governments, 
!.  Executive  Order  13132:  Federalism, 
|,  Executive  Order  132 11:  Energy  Effects. 

XIII.  List  of  References 

I.  Overview  and  Background 

A.  Why  Do  This  Proposed  Rule  and 
Preamble  Read  so  Differently  From 
Other  Regulations? 

We  wrote  today's  proposed 
regulations  and  preamble  in  "readable 
regulations"  format.  We  tried  to  use  the 
active  rather  than  the  passive  voice, 
plain  language,  a  question-answer 
format,  and  other  techniques  to  make  it 
easier  for  the  readers  to  find  and 
understand  information  in  today's  rule 
and  preamble.  The  pronoun  "we"  refers 
to  EPA  and  the  pronoun  "you  "  refers  to 
the  person  who  would  be  subject  to 
these  proposed  requirements  (which 
could  be  either  a  facility  owner/operator 
or  a  Director  of  a  regulatory  agency) 
Once  promulgated  in  a  final  rule,  all 
requirements,  including  those  set  forth 
in  table  format,  will  constitute  binding, 
enforceable  requirements. 

B  Who  Is  Potentially  Affected  by  This 
Proposed  Rule? 

Today's  action,  if  finalized,  could 
potentially  affect  an  estimated  866 
RCRA-permitted  private  sector  facilities 
which  store  and/or  non-thermally  treat 
RCR.\  hazardous  wastes  on-site,  using 
tanks,  containers  and/or  containment 
buildings.  Table  1  below  displays  the 
SIC/NAICS  code  economic  sectors 
associated  with  these  facilities. 


Table  1,— Economic  Sectors  Which  Own  and  Operate  Facilities  Potentially  Affected  by  this  Proposal 

(Facilities  with  ehgibie  RCRA  hazardous  waste  managennent  units](a) 


SIC 

(bi 


Economic  Sector  Descnption 


NAICS  (b)  equivalent 


Count  of  Potentially  Affected  Facilities 
Containers 


Tank 
systems 


Contain- 
ment BIdgs 


Total 


0  Agncutture   Forestry  &  Fisheries  

1  Mining  OiLGas  &  Construction  

2  Manufactunngici  

3  Manufactunng  iconiir^uedudl 

4  Transport   Communication   Utilities 

5  Wholesale  &  Retail  Trade 

6  Finance,  Insurance  &  Real  Estate 

7  Services(e)  _ I  71,  72.  512,  514   an    812 


11  

21.23 

31-33,  511  

31-33  

22.  48  49   513   562 

42   44  45  

52.  53  


21 
26 
427 
285 
272 
175 
5 
221 


12 
16 
313 
136 
201 
132 
2 
183 


0 
0 
5 
17 
10 
3 
0 
2 
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Table  1.— Economic  Sectors  Which  Own  and  Operate  Facilities  Potentially  Affected  bv  this  Proposal— 

Continued 
(Facilittes  with  eligible  RCRA  hazartJous  waste  management  unitsl(a) 


SIC 

NAICS  (b)  equivalent 

Count  of  Potentially  Atfeded  Facilrties 

jj^v                bconomic  beclor  Descnption 

C-'---         s/stems         mS^BIdgs    '     ^o'«' 

8  Services  (continued)(f) 

54.  55,  561.  61,  62.  813,  814    

90 
200 

38 
85 

■ 
0 

4 

9  

Public  Admin.  Environment  &  NEC 

92  

1 

Non-<l»jpltcative  column  totals(g)  - 

800 

623 

22 

866 

Explanatory  Notes 

(a)  Source;  EPA  Office  of  Solid  Waste  customized  query  of  RCRIS  and  8RS  databases  (data  as  o*  Marc*-  2000 1 

(b)  SIC  =  "Standard  Industnal  Classification'  system 

NAICS  =  "Nortti  American  Industry  Classification  System     adopted  by  the  US  Federal  Goveromen;   n  "gr    replacing  the  SIC  code  system 
(for  SIC/NAICS  conversion  tables  see  http;//www  census  gov/epcd/www/naics  html) 

(c)  SIC  2  Manufactunng  =  Food.  Textile/ Apparel,  Lumber-Wood    Fumiture/Fixlures    Paper    Pnntmcj  Pjbiisnng   Chemicals/Allied  Products.  & 
Petroleum/Coal 

(d)  SIC  3  Manufactunng  =  Rut>ber/Plastic,  Leather.  Stone/Clay/Glass    Pnmary  Metals    Fabricated  Meials,  industnal  Machinery,  Electronics, 
Transportation  Equipment,  Instruments,  &  MIsc  Mfrg 

(e)  SIC  7  Services  =  Hotels,  Personal,  Automotive.  Repair,  Motion  Pictures.  &  Recreation 

(f)  SIC  8  Services  =  Health.  Legal,  Social,  Museums/Gardens,  Memt)ership  Orgs  &  Engineenng-'Mngmnt 

(g)  SofDe  facilities  report  multiple  SIC  codes  for  their  operations  to  the  EPA.  consequently  both  the  tacility  and  unit  total  counts  in  this  table  ex- 
ceed the  non-duplicative  total  numtjers  of  facilities  shown  in  the  bottom  row  above 


C.  What  Is  the  Agency's  Proposal^ 

We  are  proposing  revisions  to  the 
RCRA  hazardous  waste  permitting 
program  to  allow  a  type  of  general 
permit,  called  a  "standardized  permit," 
The  standardized  permit  would  be 
available  to  facilities  that  generate 
hazardous  waste  and  then  manage  the 
waste  in  units  such  as  tanks,  containers, 
and  contairmient  buildings.  In  addition 
to  the  requirements  proposed  today,  we 
also  are  soliciting  comment  on  two 
issues  related  to  RCR.^  treatment, 
storage,  and  disposal  facilities.  We  are 
requesting  comment  on  how  all 
facilities  receiving  permits 
(standardized,  individual,  and  permits 
by  rule)  can  satisf>'  RCRA  corrective 
action  requirements  by  conducting 
cleanup  under  the  direction  of 
appropriate  alternative  state  cleanup 
programs.  We  also  are  requesting 
comment  on  a  requirement  that  insurers 
that  provide  financial  assurance  for 
hazardous  waste  and  PCB  facilities  have 
a  minimum  rating  from  commercial 
rating  services. 

1.  What  Is  a  RCRA  Standardized  Permit? 

We  are  proposing  to  define  a 
"standardized  permit"  as  a  general 
permit  for  facilities  that  generate  waste 
and  routinely  manage  the  waste  on-site 
in  tanks,  containers,  and  containment 
buildings.  The  RCRA  standardized 
permit  would  be  a  document  that  EPA 
or  the  authorized  state  issues.  It  would 
consists  of  two  components:  A  uniform 
portion  that  is  included  in  all  cases,  and 
a  supplemental  portion  that  would  be 
included  at  EPA's  or  the  Directors 


discretion.  The  terms  and  requirement.*; 
that  we  are  proposing  as  part  of  todav  s 
rulemaking  would  constitute  the 
uniform  portion  of  the  standardized 
permit  (see  Section  V'll:  Proposed  Part 
267  Standards  for  Owners  and 
Operators  of  Hazardous  Waste  Facilities 
Operating  Under  a  Standardized 
Permit)  .A.ll  facilities  that  are  authorized 
to  operate  under  the  standardized 
permit  would  need  to  comply  with 
these  applicable  terms  and  conditions 

In  developing  a  permit  process  for  the 
RCRA  standardized  permit,  we  need  to 
satisfy'  both  the  statutory  requirementh 
in  RCRA  and  Agency  policy  to  provide 
for  local  public  participation  and  to 
ensure  that  permits  include  all  terms 
and  conditions  necessary  to  protect 
human  health  and  the  environment 
Under  the  proposed  permitting  scheme 
for  standardized  permits,  the  uniform 
terms  of  the  standardized  permit  would 
be  the  same  nationwide,  but  there 
would  be  an  opportunity  td  add 
conditions  tailored  to  each  particular 
site.  This  would  ensure  that  we  meet  the 
statutory'  standard  of  protertneness  (sch 
Section  IV'  A  1 :  How  would  the 
Regulatory-  Agency  Prepare  a  Draft 
Standardized  Permit?).  In  order  to 
satisfy'  the  statutory'  standard  and 
agency  policy  for  local  public 
participation,  RCRi'\  pre-applu.ation 
meeting  requirements  are  inc  luded  in 
the  proposed  standardized  permit 
process  as  well  as  other  opportunities 
for  public  involvement  that  are 
traditionally  part  of  the  permit  issuance 
process  (see  Section  V:  Proposed 
Opportunities  for  Public  ln\ol\ement  in 
the  Standardized  Permit  Process), 


We  are  proposing  that  the  documents 
and  certification  the  permittee  submits 

with  the  notice  of  intent  to  be  covered 
bv  the  standardized  pprmit  would 
become  attachment'- t- 1  !h'' R(  HA 
standardized  pernu;    -i-<-  ^t'.  ',  m  IX  P 

What  Informatinn  v\  'uhi  1  ; 1  ; 

Submit  to  the  Permitting  Agency  to 
Support  my  Standardized  Permit 
Application)  These  documents  and 
certification  include  the  general  RCRA 
Part  A  information,  the  pre-application 
meeting  sammary'.  the  location  standard 
information,  the  permittee's  self  audit, 
and  the  owTier's  certification  of 
compliance  and  information 
a\  ailabilitv  Thi^  is  similar  to  the  way 
individual  K(  K,\  [MTmits  are  issued 
v\  !th  -•■(  ti   ;i^    f  'he  permit  application 
yun  fil  in  ,-i['[i''ii  lic":es. 

J   Wh\  An'  W  e  Proposing  a  RCRA 

S'andardi/eii  i'ermit? 

In  1984.  the  Agency  proposed  a 
standard  permit  application  form  and 
requirements  (49  FR  29524.  July  20. 
19fl4i  for  facilities  that  generated 
hazardous  waste  on-site  and  then  stored 
It  m  abcne-ground  tanks  or  containers. 
The  1984  proposal  considered  similar 
Issues  that  are  discussed  in  today's 
proposal.  However,  the  1984  proposal 
was  never  finalized  at  that  time  because 
of  the  new  reqiiir'Hit  nts  imposed  by  the 
Hazardous  and  ^  liM  Waste 
.\niendmeiit'-  mI  l^n-l 

The  Agency  convened  a  special  task 
force  in  1994  to  look  at  permitting 
activities  thmiiehout  its  different 
programs  and  to  make  specific 
re(  nmrnendations  to  improve  these 
|)erniiti.ng  programs.  This  task  force, 


52196 


Federal  Register / Vol.  66,  No.  198 /Friday,  October  12.  2001  / Proposed  Rules 


known  as  the  Permits  Improvement 
Team  (PIT),  spent  two  years  working 
with  stakeholders  from  the  Agency. 
State  permitting  agencies,  mdustry.  and 
the  environmental  community.  The  PIT 
stakeholders  suggested,  among  other 
things,  that  permitting  activities  should 
be  commensurate  with  the  complexity 
of  the  activity  The  stakeholders  felt  that 
current  Agency  permitting  programs 
were  not  flexible  enough  to  allow 
streamlined  procedures  for  routine 
permittmg  activities 

Under  the  RCR.'X  program,  facilities 
that  store,  treat,  or  dispose  of  hazardous 
waste  currently  must  obtain  site-specific 
"individual"  permits  prescribing 
conditions  for  each  "unit"  (e.g..  tank. 
container  area,  etc  )  in  which  hazardnus 
waste  is  managed.  Experience  gained  by 
the  Agencv  and  states  over  the  past  15 
years  has  shown  that  the  c  omplexity  of 
waste  management  varies  by  type  of 
activity  Some  activities,  such  as 
thermal  treatment  or  land  disposal  of 
hazardous  waste,  are  more  complex 
than  storage  of  hazardous  waste  We 
believe  that  thermal  treatment  and  land 
disposal  activities  continue  to  warrant 
"individual"  p-^rmits.  prescribing  unit- 
specific  conditions.  Similarly,  wp  also 
believe  that  the  storage  of  hazardous 
waste  military  munitions  should 
continue  under  the  individual 
permitting  program  The  site-specific 
nature  of  the  management  of  hazardous 
waste  military  munitions  generally  are 
not  routine  activities  the  lend 
themselves  to  standardized  conditions. 
However,  we  also  believe  that  some 
accommodation  can  be  made  for 
hazardous  waste  management  practices 
in  standardized  units  such  as  tanks, 
container  storage  areas,  and 
containment  buildings  The  PIT 
recommended,  among  other  things,  that 
regulations  be  developed  to  allow 
"standardized  permits "  for  on-site 
storage  and  non-thermal  treatment  of 
hazardous  waste  in  tanks,  containers, 
and  containment  buildings. 

Today,  we  are  proposing  to  revise  the 
RCRA  regulations  to  allow  this  tvpe  of 
standardized  permit  for  several  reasons 
First,  this  new  permitting  system  is 
intended  to  streamline  the 
administrative  permitting  process  and 
shorten  the  time  required  to  obtain  a 
RCR.\  permit,  without  lessening  the 
environmental  protection  provided  bv 
the  permit.  The  new  permit  system 
would  also  reduce  the  amount  of  time 
and  administrative  resources  required  to 
maintain  a  RCRA  permit  throughout  the 
operating  life  of  the  facility  by  providing 
streamlined  permit  modification  and 
renewal  processes  for  the  standardized 
permit 


Second,  such  a  standardized  permit 
process  takes  into  account  the  relative 
risks  posed  bv  the  on-site  storage  and 
non-thermal  treatment  of  hazardous 
waste  in  tanks,  containers,  and 
((intainment  buildings.  These  units  are 
relativelv  simple  to  design  and  properly 
construct  The  engineering  and 
construction  knowledge  and  skills 
necessary  to  design  and  construct  these 
units  are  relativelv  basic  These  units 
are  in  common  usage  in  many 
applications  and  are  frequently  bought 
"off-the-shelf  or  built  from  "off-the- 
shelf  designs  Industry-  associations 
and  standards  organizations  have 
developed  standards  for  these  units  that 
are  in  widespread  use.  Past  experience 
with  these  units  indicates  that  they  are 
simpler  to  design,  construct,  and 
manage  than  units  such  as  combustion 
units  or  land  disposal  units.  Storage  and 
non-thermal  treatment  of  waste  in  these 
types  of  units  is  generallv  less 
complicated  than  thermal  treatment  of 
waste  (e.g.  combustion  of  hazardous 
waste  in  incinerators,  boilers,  or 
industrial  furnaces)  or  disposal  of  waste 
(e.g.  landfilling).  It  is  easier  to  control 
risks  at  these  simpler  storage  and 
treatment  units.  We  believe  that  the 
streamlined  standardized  permit,  as 
proposed,  would  allow  adequate 
interaction  and  oversight  by  the 
regulating  agency  and  would  provide 
sufficient  terhnical  controls  to  protect 
human  health  and  the  en\  ironment. 

Third,  althiiut^h  the  proposed 
standardized  permit  would  streamline 
some  of  the  administrative  permitting 
process,  we  are  not  proposing  to 
streamline  the  public  participation 
requirements  and  technical  standards 
The  proposecl  standards  and 
requirements  are  for  the  most  part  the 
same  rec|uiremerits  that  appiv  under  the 
current  hazardous  waste  permitting 
system.  We  are  only  proposing  minimal 
changes  to  the  general  facility  standards 
and  several  minor  changes  to  the 
technical  requirements  for  tanks, 
containers,  and  containment  buildings. 
Because  the  technical  standards  remain 
substantially  unc  hanged,  the  level  of 
environmental  protec:tion  that  the 
standardized  permit  offers  would 
remain  high 

3.  What  Would  Be  the  Advantages  of  a 
Standardized  Permit? 

The  proposed  standardized  permit 
application  procedures  are  less 
cumbersome  than  the  procedures  for  an 
individual  permit.  You  would  not  have 
to  submit  the  amount  of  information 
needed  to  support  an  individual  permit 
application;  although  vou  would  need 
to  keep  the  required  information  at  your 
facility  Maintaining  your  standardized 


permit  should  be  easier  because  the 
permit  modification  procedures  would 
be  less  cumbersome  for  a  standardized 
permit  than  for  an  individual  permit. 

Although  the  standardized  permit 
process  would  be  more  streamlined  than 
the  process  for  individual  permits,  we 
are  proposing  that  you  must  continue  to 
comply  with  waste  management 
practices,  day-to-day  housekeeping,  and 
judicious  maintenance  programs  found 
in  the  "individual"  RCRA  permit 
program.  As  mentioned,  one  of  the 
benefits  of  the  proposed  standardized 
permit  would  be  the  reduced  paperwork 
burden  and  effort  associated  with  the 
permit  application  submittal  and  review 
process.  Since,  under  the  proposal,  the 
permitting  agency  would  no  longer  be 
involved  with  detailed  review  of  permit 
application  material  associated  with 
waste  management  unit  design  and 
operation,  it  would  bo  incumbent  on 
you  to  properly  design,  operate,  and 
maintain  the  waste  management  units 
and  facility  operations  subject  to  the 
standardized  permit. 

You  should  not  construe  the  more 
efficient  standardized  permitting 
process  as  a  reduced  compliance 
burden.  Under  today's  proposal, 
compliance  with  proper  waste 
management  practices  would  be 
ensured  by  your  operation,  maintenance 
and  inspection  programs  and  routine 
inspection  by  the  permitting  agency. 
Similar  to  the  individual  permitting 
system,  failure  to  maintain  waste 
management  practices  that  protect 
human  health  and  the  environment 
could  result  in  revocation  of  the 
standardized  permit  by  the  permitting 
agency,  as  well  as  in  civil  and/or 
criminal  penalties. 

In  addition  the  burden  reductions  for 
facilities,  permitting  agencies  should  be 
able  to  more  efficiently  administer  the 
proposed  standardized  permit  program. 
Since  the  application  for  a  standardized 
permit  is  intended  to  be  less 
burdensome  than  the  current  RCRA 
permit  requirements,  the  administrative 
record  should  be  easier  to  maintain. 
Also,  the  proposed  permit  modification 
procedures  for  a  standardized  permit 
should  reduce  the  administrative 
burden  on  the  permitting  agency.  EPA 
welcomes  comments  on  the  anticipated 
advantages — as  well  as  any 
disadvantages — of  a  standardized 
permit. 

4.  Who  Would  Be  Eligible  for  a 
Standardized  Permit? 

We  are  proposing  to  allow  generators 
to  apply  for  standardized  permits  for 
hazardous  wastes  that  they  non- 
thermally  treat  or  store  on-site  in  tanks, 
containers,  or  containment  buildings. 
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Once  a  standardized  permit  rule  is 
promulgated,  we  would  inform  you  of 
your  eligibility  when  we  make  a 
decision  on  your  permit  application. 
Although  you  may  be  eligible  for  a 
standardized  permit,  you  would  not 
have  to  apply  for  one  if  you  choose  not 
to.  Instead  you  would  have  the  option 
of  applying  for  an  individual  RCRA 
hazardous  waste  permit.  In  Section  I  E 
3:  What  Topics  are  we  Specifically 
Requesting  Public  Comment  on?,  we  are 
taking  comment  on  whether  treatment/ 
storage  of  off-site  waste  should  be 
eligible  for  a  standardized  permit. 

D.  ^Nhat  Are  the  Differences  Between  the 
Existing  Individual  Permitting  System 
and  the  Proposed  Standardized 
Permitting  Process? 

1.  What  Are  the  Steps  for  Obtaining  an 
Individual  Permit? 

Permits  for  the  management  of 
hazardous  waste  are  issued  according  to 
the  procedures  established  in  40  CFR 
parts  124  and  270.  The  permit  process 
generally  follows  the  steps  laid  out 
briefly  below: 

•  You,  as  the  owner  or  operator  of  a 
hazardous  waste  management  facility, 
develop  an  individual  site-specific 
permit  application. 

•  Early  in  the  permitting  process  (i.e., 
before  submitting  an  application  for  a 
permit),  you  hold  an  iiiformal  public 
meeting  to  discuss  proposed  hazardous 
waste  management  activities  with 
community  members. 

•  You  then  send  the  permit 
application  to  the  permitting  agency  and 
the  permitting  agency  announces  the 
submission  of  a  permit  application  by 
sending  a  notice  to  community 
members. 

•  The  permitting  agency  then  reviews 
the  application  for  completeness. 

•  Following  this  review,  the 
permitting  agency  either  begins  to 
develop  a  draft  f>ermit  applying  the 
section  3004  standards  that  are  codified 
in  40  CFK  part  264  or  determines  that 

it  intends  to  deny  the  permit. 

•  The  permitting  agency  then  gives 
public  notice  of  the  draft  permit  or 
intent  to  deny,  allows  a  45-day 
comment  period,  and  holds  a  public 
hearing,  if  requested,  before  it  issues  or 
denies  the  permit. 

•  The  permit  for  your  facility 
typically  becomes  effective  30  days  after 
the  issuing  agency  serves  notice  of  the 
final  permit  decision.  Within  30  days 
after  the  final  permit  decision,  an  appeal 
of  the  decision  to  the  Environmental 
Appeals  Board  (EAB)  may  be  initiated. 


Decisions  of  the  EAB  are  subject  to 
judicial  review. 

2.  What  Are  the  Proposed  Steps  for 
Obtaining  a  Standardized  Permit? 

We  propose  that  the  RCRA 
standardized  permit  process  follow  the 
steps  laid  out  briefly  below  We  discuss 
each  of  these  steps  in  more  detail  in 
later  sections  of  this  preamble 

•  First,  you,  as  a  facility  owner  or 
operator,  would  advertise  and  conduct  a 
meeting  with  your  neighboring 
community  to  discuss  potential 
operations,  (see  Section  HI  A  1   Conduct 
a  pre-application  meeting  with  the 
community.) 

•  Then  you  would  submit  to  the 
regulatory  agency  a  Notice  of  Intent  to 
operate  under  the  standardized  permit 
We  are  proposing  that  you  must  include 
with  the  notice  a  summary  of  the 
meeting  with  the  community,  certain 
certifications  required  under  proposed 

§  270.280,  and  the  Part  A  information 
required  under  §  270  13  (see  Section  III 
A '2:  Submit  a  Notice  of  Intent  to  operate 
under  the  standardized  permit  with 
appropriate  supporting  documents  1 

•  Within  120  days  of  receiving  the 
notice  of  intent  and  accompanymg 
information,  the  Director  of  the 
regulatory  agency  would  need  to  make 
a  preliminary  decision  to  either  grant  or 
deny  you  coverage  under  the 
standardized  permit,  (see  Section  IV  A 
How  would  the  Regulatory  Agency 
Prepare  a  Draft  Standardized  Permit') 

•  If  the  Director  anticipates  granting 
coverage,  he  or  she  would  prepare  a 
draft  standardized  permit  We  are 
proposing  that  the  draft  standardized 
permit  would  consist  of  a  uniform 
portion  that  applies  to  all  facilities,  and 
any  additional  terms  or  conditions  that 
the  Director  tentatively  decides  to  applv 
to  your  specific  facility'  These  site- 
specific  terms  or  conditions  would 
constitute  a  supplemental  portion  of 
your  standardized  permit,  (see  Section 
IV  A:  How  would  the  Regulatory 
Agency  Prepare  a  Draft  Standardized 
Permit?) 

•  The  Director  would  provide  public 
notice  of  the  draft  permit  Under  the 
proposal,  the  public  notice  would 
initiates  a  45-day  public  comment 
period;  any  requests  for  a  public  hearing 
would  need  to  be  made  during  the 
public  comment  period  We  are 
proposing  that  the  public  could 
comment  on  your  facility's  eligibility  as 
well  as  on  the  supplemental  conditions 
that  the  Director  tentatively  identified 
The  public  could  also  offer  comments 
on  the  need  for  additional  supplemental 


conditions,  (see  Section  V:  Proposed 

Opportunities  for  Public  Involvement  in 
the  Standardized  Permit  Process.) 

•  Following  the  public  comment 
period  land  public  hearing,  if  any),  the 
Director  would  make  a  final  permit 
decision  These  requirements  would 
include  responding  to  public  comments. 
(see  Section  I\  B  How  would  the 
Regulator*'  Agency  Prepare  a  Final 
Standardized  Pennit'  and  Section  V: 
Proposed  Opportunities  Ujt  Public 
Involvement  in  the  Standardized  Permit 
Process  ) 

•  The  standardized  permit  for  your 

facility  typicalK  would  become 
effective  ,30  days  after  the  final  permit 
decision  Also,  we  are  proposing  that 
within  30  days  after  the  Director  makes 
a  final  decisujn  on  an  EP.\  permit,  an 
appeal  of  the  decision  to  the 
Environmental  Appeals  Board  (EAB) 
could  be  inifidted   [Note:  Although  the 
final  EP.^  permit  decision  is  subbed  to 
appeal  to  the  K.^B  we  are  proposing 
that  the  terms  and  conditions  of  the 
uniform  porlion  of  the  standardized 
permit  would  not  be  subject  to  EAB 
review  )  Decisions  of  the  EAB  are 
subject  to  judicial  review,  (see  Section 
V  D  How  could  People  Appeal  a  Final 
.Standardized  Permit  Decision  Under  the 
Proposal') 

3   How  Does  the  Proposed  Process  for 
Standardized  Permits  Compare  to  the 

F-*rocess  for  Individual  Permits? 

We  (or  states  authorized  b\  us' 
currently  issue  site-specifii  RC".R.^ 
permits  to  operate  hazardous  waste 
management  facilities  on  an  individual 
basis  Each  facility  applies  for  a  permit. 
and  we  (or  the  authorized  state,  v^■rlte 
the  site-spe<:ific  permit   The 
requirements  governing  how  \m-  prLx;ess 
a  RCR.^  individual  permit  application 
are  laid  out  in  40  C;FR  parts  1^:4  and 
270  In  general,  the  individual  process 
requires  you  to  prepare  a  much  more 
detailed  permit  applic:ation  and  the 
regulator.-  agency  to  conduct  a  more 
extensive  review  The    back  and  forth" 
between  permit  applicants  and 
regulators  that  normallv  takes  place  as 
both  parties  come  to  agreement  on  the 
completeness  and  accuracy  of  the 
application  can  impose  a  significant 
workload  and  delay.  Under  our 
proposed  standardized  pejmit 
procedures,  we  streamline  this  activity. 
Table  2  offers  a  step-by-step  comparison 
of  the  individual  permitting  process  as 
administered  by  EPA  and  the  proposed 
standardized  permitting  process. 
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Table  2.— Permitting  Process  Comparison 


Steps  in  the  EPA  permitting  process 


Proposed 

standardized 

permit 


Advertise  and  conduct  pre-application  meeting  (facility) 

Submit  permit  appiication/Notice  ot  Intent  (facility)    

Provide  public  notice  at  appfication  submittal  (agency)  

Review  application  for  completeness  (agency)   

Issue  Notices  of  Deficiency  (NODs)  as  necessary  f agency) 

Respond  to  NODs  (facilrty)  

Determine  application  is  complete  (agency)  

MaKe  draft  permit  decision  (agency.)  


Prepare  draft  permrt  and  statement  of  basis  or  fact  sheet  (agency) 

Establish  administrative  record  (agency)      

Provide  public  notice  of  draft  permit  decision  (agency)  

45  day  public  comment  period,  opportunity  for  public  heanng    

Make  final  permit  determination   respond  to  comments  i  agency)  .... 
Final  permit  tjecomes  effective  deadline  for  appeals  to  EAB     


Not8.— Tf,e  blanks  represent  permitting  process  steps  that  are  not  explicit  regulatory  requirements  under  the  proposed  standardized  permits 
However  we  are  proposing  that  during  the  i20-dav  review  and  D'-ocessmg  penod  of  the  application  by  the  permitting  Agency,  the  Director  would 
determine  the  adequacy  of  the  permit  application  including  completeness 


We  are  also  proposing  new 
procedures  for  modif\'ing  standardized 
permits.  In  bnef,  these  new  procedures 
would  allow  you  to  make  certain  types 
of  routine  changes  without  prior 
approval,  provided  you  inform  both  the 
regulator\'  agency  and  the  public  of  the 
changes.  For  more  significant  changes, 
you  would  have  to  request  approval 
from  the  regulatory  agency  before 
making  the  changes  The  proposed 
modification  process  is  discussed  in 
detail  in  Section  VT  Maintaining  a 
Standardized  Permit 

E.  Public  Comments  on  This 
Rulemaking 

1.  How  Can  I  Influence  EPA's  Thinking 
on  This  Rule'' 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  all  our 
stakeholders  Your  comments  will  help 
us  improve  this  rule.  We  inxite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  haven  t 
considered,  new  data,  information  on 
how  this  rule  mav  effect  you.  or  other 
relevant  information  We  welcome  vour 
views  on  all  aspects  of  this  proposed 
rule,  but  we  request  comments  in 
particular  on  the  items  in  Section  1  D  3 
below  Your  comments  will  be  most 
effective  if  you  follow  the  suggestions 
below 

•  Explain  your  views  as  clearly  as 
possible  and  why  you  fee!  that  way. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views 

•  If  vnu  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  vou  disagree  with 


•  Provide  specific  examples  to 
illustrate  vour  concerns, 

•  Offer  sperifii  alternatives. 

•  Refer  vour  comments  to  specific 
sections  of  the  proposal,  such  as  the 
units  or  page  numbers  of  the  preamble. 
or  the  regulatory  sections. 

•  Make  sure  to  submit  your 
comments  bv  the  deadline  in  this 
notice 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments, 

2.  What  Topics  Are  Not  Appropriate  for 
Public  Comment' 

The  proposed  provisions  for 
standardized  permits  are  modeled  on 
the  existing  permit  requirements  for 
storing  hazardous  waste  While  tailored 
specificallv  for  standardized  permits. 
many  of  the  rules  are  restatements  of  the 
existing  regulations  in  plain  language 
format  to  make  them  easier  to 
understand   We  welcome  comment  on 
whether  these  rules  are  appropriate  for 
standardized  permits  and  whether,  in 
restating  and  reorganizing  the  existing 
regulatorv'  requirements,  we 
inadvertently  changed  their  meaning. 
Ne\ertheless,  we  are  not  reopening  the 
existing  regulations  to  public  comment, 
except  those  prr)visif)ns  explicitly 
modified  by  this  proposal. 

.3,  What  Topics  Are  we  Specifically 
Requesting  Public  Comment  on? 

In  addition  to  general  comments 
about  the  scope  of  the  standardized 
permit  and  its  impacts,  EPA  seeks 
public  comment  on  the  specific 
regulatory  provisions  addressed  below. 
We  are  also  requesting  comment  on 


corrective  action  and  financial 
assurance  in  Section  X:  Public  Comment 
on  Corrective  Action  and  Financial 
Assurance  Issues. 

We  are  interested  in  the  public's 
views  on  the  following  items: 

a.  Should  a  facility  which  manages 
some  of  its  hazardous  waste  in  on-site 
storage  and  treatment  units  and  some  of 
its  hazardous  waste  in  other  types  of 
waste  management  units  be  eligible  for 
a  standardized  permit  for  the  on-site 
storage  and  treatment  activities?  There 
are  currently  facilities  in  the  RCRA 
hazardous  waste  universe  that  have 
multiple  waste  management  units.  It  is 
not  uncommon  for  a  hazardous  waste 
facility  to  have  storage  and  treatment 
units,  and  other  units  such  as  thermal 
treatment  units  or  disposal  units. 

Under  the  existing  RCRA  individual 
permitting  system  (see  §§  270.1(c)(4) 
and  270.29),  we  can  issue  or  deny  a 
permit  for  one  or  more  units  at  a  facility 
without  simultaneously  issuing  or 
denying  a  permit  for  all  units  at  the 
facility.  In  other  words,  a  facility's 
RCRA  permit  under  the  existing 
permitting  system  does  not  necessarily 
cover  every  unit  at  the  facility.  We 
drafted  the  proposed  standardized 
permit  regulations  so  that  a  facility 
could  obtain  both  an  individual  permit 
for  any  disposal  or  thermal  treatment 
activities  and  a  standardized  permit  for 
any  on-site  storage  and  treatment 
activities.  Although  it  may  be  resource- 
intensive  for  a  facility  with  multiple 
types  of  units  to  choose  to  go  through 
the  RCRA  permitting  process  several 
times,  facilities  may  see  an  advantage  in 
obtaining  a  standardized  permit  for  a 
portion  of  their  operations.  This  is 
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because  continued  maintenance  of  a 
standardized  permit  should  be  less 
burdensome  than  following  the  current 
individual  permit  modification 
procedures  because  of  the  simplified 
procedures.  We  encourage  your 
comments  and  supporting  data  on  this 
topic.  As  currently  proposed, 
standardized  permits  would  not  relieve 
facilities  of  any  substantive  compliance 
requirements;  rather,  such  permits 
would  only  streamline  the  permitting 
process. 

b.  Should  we  expand  the  applicability 
of  the  RCRA  standardized  permit  to 
include  facilities  that  treat  or  store 
waste  generated  off-site?  Such  situations 
could  include  facilities  that  take  off-site 
waste  from  any  source  as  well  as  a  more 
limited  operation  where  companies 
with  more  than  one  manufacturing 
location  would  like  to  centralize  their 
management  of  any  generated  waste  at 
one  location.  One  of  the  concerns  that 
we  have  heard  about  the  management  of 
waste  generated  off-site  is  that  some 
facilities'  owners  or  operators  may  not 
always  have  complete  knowledge  of  the 
compatibility  of  the  different  waste 
streams  that  are  brought  onto  their 
facilities.  Therefore,  management  of 
such  wastes  may  be  more  complicated 
and  require  greater  attention.  In  some 
cases,  uncertainty  regarding  the  full 
chemical  make-up  of  incoming  wastes 
might  pose  additional  risks  not  readily 
apparent  to  the  receiving  facility.  This 
potential  situation  may  be  less  likely  to 
occur  at  a  company  managing  only  its 
own  waste  generated  at  several 
locations,  since  the  company  should 
know  what  specific  wastes  are  generated 
bv  the  company  and  be  able  to  manage 
them  properly  at  a  centralized  location 
We  are  interested  in  your  views  and 
supporting  data  on  this  topic.  As 
mentioned  above,  the  proposed 
standardized  permits  would  not  relieve 
facilities  of  any  substantive  compliance 
requirements,  including  those  that  are 
intended  to  ensure  protection  nf  human 
health  and  the  environment. 

c.  We  are  also  interested  in  feedback 
on  a  proposal  to  allow  RCRA 
standardized  permits  at  RCRA  permitted 
off-site  hazardous  waste  recycling 
facilities.  A  major  goal  of  EPA  is  to 
eliminate  regulator.'  disincentives  to 
safe  hazardous  waste  recycling. 
Providing  regulator^'  relief  for  these 
tvpes  of  facilities  might  encourage 
additional  firms  to  enter  the  hazardous 
waste  recycling  business. 

Under  current  RCRA  rules,  recycling 
units  are  not  regulated.  As  a  result, 
existing  requirements  focus  on  the  safe 
storage  of  hazardous  recyclable 
materials  in  tanks,  containers  and 
containment  buildings  prior  to  entering 


the  recycling  process.  Environmental 
health  and  safety  for  the  storage  of  these 
materials  is  addressed  comprehensively 
under  part  264.  subparts  I.  j  and  DD 
respectively,  as  well  as  part  270 
Facilities  must,  at  a  minimum,  manage 
these  materials  in  units  of  good 
condition,  respond  to  releases  in  a 
timely  manner,  inspect  units  at  least 
weekly,  and  address  concerns  of 
ignitable,  reactive  and  incompatible 
wastes. 

RCRA  permitted  hazardous  waste 
recycling  facilities  frequently  must 
make  changes  to  their  business 
operations  that  require  a  permit 
modification  from  the  EPA  or  .State 
authorizing  agency  Such  changes 
usually  do  not  pose  a  risk  to  human 
health  and  the  environment   However, 
such  changes  can  take  months  to 
approve  because  of  the  backlog  in 
permitting  work.  Therefore,  in  order  to 
facilitate  hazardous  waste  recvclin^ 
activities,  the  Agency  is  interested  in 
obtaining  the  views  from  the  publu  on 
a  proposal  that  would  allow  RCR.^ 
permitted  hazardous  waste  recycling 
facilities  to  follow  the  modification 
process  that  is  described  in  Section  VI: 
Maintaining  a  standardized  Permit 

d.  We  are  also  asking  for  comment  on 
additional  opportunities  within  the 
framework  of  the  standardized  permit, 
to  reduce  the  burden  and  cost  of  the 
permitting  process  for  facilities,  while 
still  maintaining  the  protectiveness 
afforded  by  the  RCR.A  standardized 
permit  process.  Specifically,  we  are 
interested  in  whether  we  should  look 
into  the  feasibilitv  of  developing  d  '  fill- 
in-the-blank"  tvpe  standard  format  for 
each  tvpe  of  covered  unit  that  facilities 
could  then  use  to  prepare  required  "Part 
B  "  information  that  would  be  required 
to  be  retained  at  the  facilitv  This  fiUin- 
the-blank  tvpe  standard  format  could  be 
offered  to  facilities  as  guidance  to 
fiirther  reduce  the  permitting  harden 

e.  Throughout  the  preamble  we 
request  comment  on  various  topics 
Some  of  the  sections  that  we  are  seeking 
comments  o".  are; 

1.  Section  I  C  J  What  are  the 
anticipated  advantages  and 
disadvantages  of  a  standardized  permit' 

2.  Section  IV  A  3:  Is  120  davs  an 
appropriate  time  frame  for  making  a 
draft  permit  decision'  Should  we  hIImw 
a  one  time  extension  to  the  120  day 
requirement' 

3.  Section  IV  B  Is  it  appropriate  to 
applv  the  current  provisions  for  final 
issuance  of  an  individual  permit  to  a 
process  for  issuing  standardized 
permits? 

4.  Section  VI B  Are  the  categories  for 
determining  the  significance  of  the 
permit  change  appropriate? 


.S   Section  \'II  C  5:  Is  an  exemption 
from  se(  uritv  provisions  appropriate  for 
facilities  npcratiny  umier  standardized 
permit' 

6  Section  VII  C  9  Should  we  retain 
the  fioodplain  waste  removal  waiver  in 
the  standardized  permit? 

7  Section  VII  C,  J  What  standard 
conditions  might  be  used  for  corrective 
action  requirements  under  a 
standardized  permit' 

8  Section  Va  H  What  polirv  and 
procedure  should  be  followed  in  the 
event  that  a  facility  cannot  submit  a 
closure  plan  180  days  prior  to  last 
receiving  the  last  volume  of  waste? 
Should  we  drop  the  closure  plan 
requirement' 

q  Section  VII  H  1  What  other  options 
should  be  available  to  facilities  that 
cannot  (  lean  (.lose' 

10  Section  VII  H  3:  Is  an  180  day 
closure  time  period  appropriate  and 
under  what  circumstances  should  it  be 
extended' 

11,  Section  Ml  1  -4  \\  ti.ii  information 
is  available  that  compares  the  closure 
cost  estimate  with  the  actual  cost 
incurred  performing  closure? 

12   Section  VI!  1  h   What  information 
is  most  crucial  for  estimating  cost  of 
closure  of  an  eligible  unit? 

1  3   Se,-tion  VII  I  13:  Do  States 
(  urrently  assume  responsibility  for 
facility  compliance  and  would  they 
obtain  standardized  permits? 

14   Section  V7/X'.  Should 
underground  and  in-ground  tank 
svstems  be  excluded  from  standardized 
permits? 

1  .T  Section  IX  C  1 :  Are  there 
Mf^nificant  benefits  of  a  compliance 
audit  and  under  what  conditions  would 
su(  h  audits  need  to  be  performed  by  an 
independent  third  party? 

16.  Section  LX  C  2.  Should  a  waste 
analysis  plan  be  submitted?  Under  what 
circumstances? 

17  Section  X  A  1:  For  all  types  of 
permits,  should  facilities  be  able  to 
satisfy-  RCRA  correction  action 
requirements  by  conducting  cleanup 
under  an  alternative  State  program? 
Under  what  circumstances? 

18  Section  X  A  2:  What  methods 
should  EP.'\  and  the  authorized  States 
use  to  address  the  alternate  authority 
cleanup  provisions  in  RCRA  permits? 

19.  Section  XA  3:  How  would  EPA 
or  the  authorized  Stale  determine  that 
cleanups  conducted  under  an  alternate 
cleanup  program  would  satisfy 
corrective  action  requirements? 

20  Section  X  B.  Should  pure  captive 
insurance  be  treated  differently  than 
third  partv  liabilitv? 

21  Section  XII  A  1  h  What  are  the 
potential  benefits  of  permit 
streamlining? 
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F.  What  Law  Authorizes  This  Proposed 
Rule? 

We  are  proposing  these  regulations 
under  the  authority  of  sections  1003. 
2002(a),  3004.  3005,  3006  and  3010  of 
the  Solid  Waste  Disposal  Action  of 
1970,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  42  U.S.C.  6902,  6912(d).  6924- 
6926,  and  6930 

n.  Conforming  Amendments  to  General 
Permit  Process 

A   What  Changes  Would  wp  Make  to  40 
CFR  Part  124  Subpart  A— General 
Program  Requirements'' 

The  General  Program  Requirements 
(subpart  A)  in  part  124  apply  to  many 
of  our  permitting  programs,  not  just  to 
RCRA  Permits.  Consequently,  we  could 
not  rewrite  all  of  this  subpart  according 
to  plain  language  guidelines.  We  are 
proposing,  however,  to  amend  certain 
sections  to  acconmiodate  RCRA 
standardized  permit  procedures  We 
refer  to  these  types  of  amendments  as 
conforming  changes.  The  proposed 
standardized  permit  procedures 
themselves  would  be  in  a  separate 
subpart,  which  we  discuss  later 

The  conforming  changes  we  propose 
to  the  General  Program  Requirements 
would  ensure  that  we  have  fully 
incorporated  the  standardized  permit 
into  the  existing  regulations  For 
example,  we  are  proposing  changes  to 
§  124.1  Purpose  and  Scope  and  §  124  2 
Definitions  to  include  references  to  the 
RCRA  standardized  permit. 

We  are  also  proposing  to  amend 
§  124.5(c)  to  have  the  standardized 
permit  procedures  apply  in 
circumstances  where  an  individual 
permit  is  being  "revoked  and  reissued 
This  change  would  allow  you  to  convert 
from  an  individual  permit  (if  you 


already  have  one)  to  a  standardized 
permit  We  are  also  proposing 
amendments  to  40  CFR  270.41(b)  to  add 
conversion  to  a  standardized  permit  as 
a  cause  for  revocation  and  reissuance. 

B  How  Would  the  RCRA  Expanded 
Public  Participation  Requirements 
Change? 

The  current  RCR^^  expanded  public 
participation  requirements  are  in  40 
CFR  part  124  subpart  B — Specific 
Procedures  Applicable  to  RCRA  Permits 
(these  are  the  procedures  specific  to  the 
RCR^A  program  that  apply  in  addition  to 
the  public  participation  elements  of  the 
General  Program  Requirements  in 
subpart  A)  We  propose  conforming 
changes  in  both  §§  124.31  and  124.32 
governing  pre-application  meeting  and 
notice  requirements  and  public  notice 
requirements  at  the  application  stage, 
respectively  '  The  proposed 
amendments  clarifv'  the  applicability  of 
the  requirements  in  those  sections  to  the 
standardized  permit  (in  brief,  the  pre- 
application  requirements  apply  under 
the  proposal,  but  the  public  notice  at 
application  does  not  since  we  are 
proposing  to  incorporate  other  notice 
requirements  into  proposed  §  124.207). 

We  are  not  proposing  any  changes  to 
§  124.33  information  repository  (or  to 
existing  §  270  30(m)  Information 
repository)  Under  the  proposal,  the 
Director  of  a  regulatory  agency  could 
require  you  to  establish  and  maintain  an 
information  repository  whether  you  are 
applying  for  an  individual  permit  or  a 
standardized  permit.  Since  we  are 
pr(jposing  that  anyone  seeking 
standardized  permits  must  certify  that 
the  information  being  maintained  onsite 
is  readily  available  to  both  the 
regulatorv  agency  and  the  public  (see 
proposed  *»  270  280),  we  anticipate  the 
Director  generally  would  not  need  to 
invoke  the  information  repository 
requirement  We  acknowledge, 

Table  3.— Subpart  G  Organization 


however,  that  there  may  be  situations 
where  a  community  has  a  special  need 
for  access  to  information,  and  so  are  not 
precluding  the  use  of  the  information 
repository  requirement  in  this  proposed 
rule. 

Since  the  waste  management 
activities  at  facilities  eligible  for  the 
proposed  standardized  permit  are 
relatively  less  controversial  than  other 
types  of  management  activities,  we 
anticipate  that  people  in  nearby 
communities  would  generally  not  object 
to  going  to  a  facility  to  review 
information.  However,  if  it  is 
impractical  to  go  to  the  facility,  people 
could  ask  the  Director  to  require  a 
separate  information  repository.  The 
way  the  requirement  is  currently 
worded  (see  §  existing  124.33(d)),  you 
would  get  a  "first  choice"  at  selecting  a 
location,  although  the  Director  would 
have  the  authority  to  select  an  alternate 
location.  According  to  §  124.33(d),  if  the 
Director  found  the  site  unsuitable  for 
the  purposes  and  persons  who  need  the 
repository,  then  the  Director  could 
specify  a  more  appropriate  site,  such  as 
the  local  library. 

C.  Where  Would  I  Find  the  Procedures 
Governing  RCRA  Standardized  Permits? 

We  are  proposing  a  new  subpart  G  to 
40  CFR  part  124  that  would  contain  the 
procedural  requirements  for  the  RCRA 
standardized  permit.  Although  existing 
subpart  B  is  reserved  for  specific 
procedures  applicable  to  RCRA  permits, 
there  are  an  insufficient  number  of 
available  sections  in  that  subpart  to 
accommodate  all  of  the  standardized 
permit  requirements.  We  are  proposing 
to  leave  the  RCRA  expanded  public 
involvement  requirements  in  subpart  B, 
and  establish  the  RCRA  standardized 
permit  procedures  in  subpart  G,  starting 
with  §  124.200.  Proposed  Subpart  G  is 
organized  into  several  subdivisions 
shown  in  Table  3. 


Centered  headings 


Section  numbers 


General  Information  aboul  Standardized  Permits  

Applying  for  a  Standardized  Permit 

Issuing  a  Standardized  Permit  

Opportunities  for  Public  Involvement  m  the  Standardized  Permit  Process 
Maintaining  a  Standardized  Permit      


§§124  200-124.201 
§§124.202-124.203 
§§124.204-124.206 
§§124.207-124.210 
§§124.211-124.213 


'  .Mlhiiugh  w>-  /ire  proposing  the  conforming 
cfianges  neiessarv  to  ,j(  cnmmodate  the 


standardized  permit  procedures,  we  are  not 
rewriting  all  of  the  expanded  public  participatLun 


requirements  intii  plain  language  rluring  this  rule 
tievelopmenl  effort. 
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III.  Applying  for  a  Standardized  Permit 

A.  How  Would  I  Apply  for  o 
Standardized  Permit? 

We  are  proposing  that  you  must 
follow  the  applicable  requirements  in  40 
CFR  part  124  subparts  A.  B.  and  G.  as 
well  as  the  requirements  in  40  CFR  part 
270  subpart  I.  The  first  activity  you 
would  need  to  do  is  conduct  a  pre- 
application  meeting  with  your 
neighboring  community  (see  §  124.31). 
After  you  hold  the  meeting,  we  are 
proposing  that  you  would  submit  a 
notice  of  intent  to  operate  under  the 
standardized  permit,  along  with  a 
summary  of  the  meeting  and  the 
certifications  and  supporting  documents 
we  require  under  §  270.275.  to  the 
Director  of  the  appropriate  regulatory 
agency.  In  the  remainder  of  this  section 
we  provide  additional  information  on 
the  proposal  for  a  pre-application 
meeting  and  the  Notice  of  Intent. 

1.  Conduct  a  Pre-Appiication  Meeting 
With  the  Community 

We  continue  to  be  firmly  committed 
to  public  involvement  in  the  permitting 
process.  As  mentioned  in  Section  II  B: 
How  would  the  RCRA  Public 
Participation  Requirements  Change?,  we 
are  proposing  to  apply  the  pre- 
application  meeting  requirement  to 
owners  or  operators  of  facilities  seeking 
coverage  under  a  RCRA  standardized 
permit.  If  we  apply  the  requirements  of 
§  124.31  to  the  standardized  permit 
process,  you  as  the  facility  owner  or 
operator  would  be  obligated  to  advertise 
and  host  a  meeting  with  your 
neighboring  community  before 
submitting  your  Part  B  application.  This 
meeting  is  intended  as  an  important  first 
step  in  establishing  good  relations 
between  you  and  the  community. 

As  we  said  in  the  preamble  for  the 
RCRA  Expanded  Public  Participation 
Final  Rule  (see  60  FR  63422-63423, 
December  11.  1995).  we  do  not  expet:t 
such  a  meeting  to  be  a  forum  for 
examining  technical  aspects  of  your 
facility  operations  in  extensive  detail. 
Instead,  the  meeting  should  provide  an 
open,  flexible,  and  informal  occasion  for 
you  and  the  public  to  share  ideas, 
educate  each  other,  and  start  building 
the  framework  for  a  solid  working 
relationship.  Although  we  did  not 
prescribe  required  discussion  topics  for 
a  pre-application  meeting  in  the  1995 
final  rule,  we  encourage  you  to  address, 
at  the  level  of  detail  that  is  practical  at 
the  time  of  the  meeting,  such  topics  as: 
The  type  of  facility,  the  location,  the 
general  processes  involved,  the  types  of 
wastes  generated  and  managed,  and 
implementation  of  waste  minimization 
and  pollution  control  measures.  The 


discussions  could  also  include  such 
topics  as  planned  procedures  and 
equipment  for  preventing  or  responding 
to  accidents  or  releases  Of  f:ourse,  the 
public  retains  the  opportunity  to  submit 
comments  during  the  proposed  formal 
public  comment  period  as  well. 
We  would  like  tn  redifirm  our 
commitment  to  the  policies  we 
expressed  in  the  RCRA  Public 
Participation  Manual  (EPA530-R-96- 
007,  September  1996.  available  from  the 
RCR.^  Hotline  or  at  http://^^^^^^■. rpa.gov/ 
ppaoswer/hazwastp/ permit/ pubpart/ 
manual.html  for  promoting  successful 
and  equitable  public  involvement  in 
RCRA  permitting  activities.  We 
encourage  facilities,  communities,  and 
permitting  agencies  to  refer  to  that 
Manual  when  planning  public 
involvement  activities.  The  Manual 
emphasizes  the  need  to  tailor  activities 
to  the  needs  of  the  situation  at  hand.  For 
example,  if  the  community  around  a 
facility  includes  people  who  do  not 
speak  English  as  their  primary  language, 
we  encourage  both  facilities  and 
permitting  agencies  to  provide 
multilingual  notices. 

2,  Submit  a  Notice  of  Intent  To  Operate 
Under  the  Standardized  Permit  Along 
With  Appropriate  Supporting 
Documents 

If  you  want  to  operate  under  a 
standardized  permit,  we  are  proposing 
that  you  must  let  the  regulatory  agency 
know  of  your  intent  to  do  so  We  are 
proposing  in  §  124.202  to  reciuire 
owners  or  operators  of  facilities  seeking 
coverage  under  a  RCRA  standardized 
permit  to  submit  a  "notice  of  intent  to 
operate  under  the  standardized  permit 
This  is  consistent  with  the  process  and 
terminology  currently  used  for  NPDES 
general  permits. 

We  are  also  proposing  you  send  in 
with  vour  notice  of  intent  several 
supporting  documents:  The 
certifications  required  under  proposed 
§§270.275  (which  include  the  Part  A 
information,  and  pre-appliration 
meeting  summary  with  ancillar\ 
materials)  and  270.280  (which  include 
the  required  certifications  and  audit 
report).  Section  270.280  would  require 
vou  to  certify  that  your  facility  meets 
the  performance  standards  and  waste 
management  unit  design  requirements 
of  proposed  Part  267,  Secticui  124.31 
would  require  you  to  submit  a  summary 
of  the  pre-application  meeting  where 
vou  discussed  with  the  community  your 
planned  waste  management  activities 
The  RCRA  Part  A  permit  information 
includes  the  types  and  volumes  of 
hazardous  waste  that  you  will  manage 
and  the  types  of  units  that  you  will  use 
As  discussed  later,  we  anticipate  that 


these  materials  should  provide 
sufficient  information  for  the  Director  to 
make  a  draft  permit  decision. 

We  are  proposing  that  you  submit 
with  your  Notice  of  Intent  a  compliance 
certification  as  described  in  §  270,280. 
These  proposed  regulations  governing 
the  compliance  certification  would 
require  you  either  to  (1)  certify 
compliance  with  part  267  or.  (2)  if  you 
determine  that  your  facility  is  not  in 
compliance,  provide  a  description  of 
what  aspects  of  your  operations  are  not 
in  compliance  with  the  part  267 
rek;uldtions  (specifying  which 
regulations)  and  provide  a  schedule 
indicating  when  your  facility  will 
achieve  compliance  with  RCRA 
regulations.  As  required  by  current 
regulations,  the  schedule  would  be 
subject  to  approval  by  the  permitting 
authority  and  the  permitting  authority 
would  not  make  a  final  permit 
determination  until  after  you  have 
d(  hieved  compliance. 

Under  the  proposal,  you  would  have 
to  conduct  an  internal  audit  to  complete 
the  compliance  certification.  We 
propose  that  this  audit  would  be  a 
systematic,  documented,  and  objective 
review  of  your  operations  and  practices 
related  to  meeting  environmental 
requirements  to  assess  the  compliance 
status  prior  to  submitting  the  Notice  of 
Intent   ^  nu  would  need  to  include  the 
audit  results  with  the  compliance 
certification  when  vou  submit  the 
certification  tn  the  regulatory  agency  as 
a  supportinu  tioi  ument  to  your  Notice  of 
Intent 

B  H(nv  Would  I  Switch  From  ar\ 
Individual  Permit  to  a  Standardized 

Perm  if 

We  are  proposing  that  you  could 
request  the  Director  of  the  regulatory 

agency  to  re\  ike  \  our  individual  permit 
and  reissue  \iii  ,i  standardized  permit. 
We  anticipate  that  some  of  you  who 
currently  operate  under  an  individual 
permit  ma\  wish  to  convert  to  the 
standardized  permit,  once  regulations  to 
est,Hblish  such  permits  are  promulgated. 
We  ()eiieve  there  would  be  advantages 
til  Nwitrhing  to  the  standardized  permit. 
For  example,  the  proposed  technical 
requirements  for  the  standardized 
permit  'see  pari  L'67)  would  impose 
signifii  rt!iil\  fewer  reporting 
requirements  than  part  264  (e.g.  no  Part 
B  appluation  submittal  rtjquired  at 
initial  permit  stage  or  for  permit 
renewal),  whu  h  in  turn  would  reduce 
\  our  pafierwork  burden.  Also,  under 
today's  proposal,  you  would  be  able  to 
take  advantage  of  the  proposed 
streamlined  modification  procedures  for 
an\  future  changes  to  your  facility. 
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We  are  proposing  that  you  could 
initiate  the  con%'ersion  at  any  point  If 
there  is  a  substantial  amount  of  time 
remaining  in  your  permit  term,  vou 
could  initiate  the  conversion  by 
requesting  to  have  your  individual 
permit  revoked  and  reissued  as  a 
standardized  permit  We  propose  this 
provision  in  §  124  203.  which  refers  to 
the  procedures  in  ^  124.5  governing 
revocation  and  reissuance  of  permits. 
Under  existing  regulations  (§  124.5(a)), 
any  interested  person,  including  the 
permittee,  can  request  the  regulatorv 
agency  to  revoke  and  reissue  a  permit. 
as  long  as  the  reasons  are  specified  in 
§  270.41.  We  are  proposing  to  amend  the 
causes  for  revocation  and  reissuance  in 
§  270.41(b)  to  add  conversion  from  an 
individual  permit  to  the  standardized 
permit  Once  a  permittee  submits  this 
request,  we  propose  applying  the 
procedures  for  RCR.A  standardized 
permits  in  40  CFR  part  124  subpart  G. 
If,  on  the  other  hand,  you  are  nearing 
the  end  of  your  permit  term,  you  rouki 
convert  simply  by  deciding  to  pursue 
your  permit  renewal  as  a  standardized 
permit  rather  than  as  an  individual 
permit  (see  Section  VIII  B  4.  Permit 
reapplication) 

rV.  Issuing  a  Standardized  Permit 

A  How  Would  the  Regulator,'  Agencv 
Prepare  a  Draft  Standardized  Pf-rmit' 

We  are  proposing  that  you.  as  the 
Director  of  a  regulatory  agency,  would 
have  to  follow  three  steps  to  prepare  a 
draft  standardized  permit.-  First,  you 
would  review  the  incoming  NoUce  of 
Intent  and  supporting  information  and 
determine  whether  the  facility  is  eligible 
for  the  standardized  permit.  Second, 
you  would  tentatively  decide  whether  to 
grant  or  deny  coverage  under  the 
standardized  permit  We  are  proposing 
that,  if  you  decide  to  grant  coverage,  you 
would  then  propose  appropriate  terms 
and  conditions,  if  any.  to  include  in  the 
supplemental  portion  of  the  permit 
Finally,  you  would  prepare  your  draft 
permit  decision  within  120  days  after 
receiving  the  notice  of  intent  and 
supporting  information.  We  propose  in 
§  124.204(c)  that  your  tentative 
determination  either  to  grant  coverage 
under  the  standardized  permit. 
including  any  tentatively  identified 
facility-specific  conditions  in  a 
supplemental  portion,  or  to  deny 
coverage  under  the  standardized  permit, 
would  constitute  a  draft  permit 


-  We  are  proposing  tha!  vou  would  follow  the 
standardized  permit  procpriures  if  you  are  issuing 
an  EPA  standardired  pei^nit   vou  w^uld  follow 
equivalent  state  permitting  procedures  if  vou  are 
issuing  a  state  permit  in  a  state  authunzed  to  issue 
standardized  permits 


decision.  Of  course,  you  would  not  have 

to  wait  until  the  end  of  the  120  days  to 
make  your  draft  p»rniit  decision,  and 
could  provide  notice  of  your  decision 
earlier.  You  would  need  to  follow  many 
of  the  proposed  requirements  in  part 
124  subpart  A  in  processing  the 
standardized  permit  application  and 
preparing  your  draft  permit  decision.  To 
help  you  determine  which  requirements 
apph.  we  propose  in  ^  124.204(d),  the 
appiic. ability  of  relevant  subpart  A 
sections  in  the  context  of  the  RCRA 
standardized  permit,  as  it  would  be 
administered  bv  EPA. 

In  this  section,  we  concentrate  our 
discussion  on  three  areas  of  the 
proposal:  drafting  terms  and  conditions 
for  the  supplemental  portion,  denying 
(  uveratje  undfr  the  standardized  permit, 
and  preparing  your  draft  permit 
decision  in  120  days. 

1.  Drafting  Terms  and  Conditions  for  the 
Supplemental  Portion 

If  you,  as  the  Director,  decide  to  grant 
coverage  under  the  standardized  permit, 
we  are  proposing  that  you  must 
tentatively  identifv'  appropriate  facility- 
specific  conditions,  if  any.  to  impose  in 
the  supplemental  portion  of  the 
standardized  permit,  and  include  those 
conditions  as  part  of  the  draft  permit. 
(Note:  If  a  need  for  additional  facility- 
specific  conditions  arises  after  you  make 
a  permit  determination,  or  any  of  the 
facility-specific  conditions  you  initially 
included  need  to  be  amended  at  a  later 
time,  you  could  modify  the  permit  at 
that  time,  in  accordance  with  existing 
provisions  in  §270.41.)  These  proposed 
facility-specific  conditions  would  go 
beyond  the  nationwide  conditions  in 
the  uniform  portion  of  the  standardized 
permit  We  propose  that  the  site-specific 
conditions  that  you  impose  would  be 
those  that,  in  your  discretion,  are 
necessary  for  corrective  action  purposes 
or  otherwise  to  ensure  protection  of 
human  health  and  the  envirorunent. 
Your  authontv  to  impose  permit 
conditions  necessary  for  corrective 
action  purposes  comes  from  RCRA 
■section  i004(u)  and  (v)  and  EPA 
regulations  at  40  CFR  267  101.  Your 
authority  (and  your  obligation)  to 
impose  permit  conditions  that  ensure 
protection  of  human  health  and  the 
environment  (int  luding  conditions 
requiring  cleanup  of  any  contamination 
not  subject  to  3004(u)  and  (v))  comes 
from  the  "omnibus"  provision  of  RCRA 
section  3005(c)(3)  and  EPA  regulations 
dt  40  CFR  270  32(b)(2). 

We  anticipate  that  in  certain  cases 
communities  may  raise  the  need  for  site- 
specifir  conditions,  or  actually  propose 
such  conditions,  during  the  proposed 
pre-application  meeting.  You  would  see 


the  community's  concerns  or  proposed 
conditions  in  the  meeting  summary  that 
the  facility  owner  or  operator  submits 
with  their  notice  of  intent.  For  example, 
the  community  may  express  concern 
that  certain  waste  management  units  are 
too  close  to  the  facility's  boundaries.  To 
address  the  concern,  you  might  specifj' 
how  far  back  from  the  boundaries  to 
place  the  units.  As  another  example,  the 
community  might  have  concerns  or 
pertinent  information  about  the 
facility's  location  in  relation  to  local 
flood  patterns,  especially  if  the  facility 
is  located  in  a  100-year  floodplain  area. 
(Under  the  §  267.18  locations  standards, 
facilities  can  locate  in  the  100-year 
floodplain  only  if  the  waste 
management  units  are  properly 
designed,  constructed  and  operated  to 
prevent  damage  during  flooding  events.) 
You  may  need  to  address  this  situation 
by  imposing  site-specific  conditions 
similar  to  what  would  be  considered 
under  the  current  individual  permit 
process. 

Of  course,  under  the  proposal,  a 
facility  owner  or  operator  could 
voluntarily  suggest  additional  permit 
requirements  in  response  to  community 
concerns  or  to  address  corrective  action. 
We  are  proposing  that  a  facility  owner 
or  operator  could  include  a  statement 
with  their  Notice  of  Intent  specifying 
additional  conditions  they  would  like 
you  to  attach  to  their  standardized 
permit. 

If  you  found  that  some  of  the  general 
design  or  management  standards  of  40 
CFR  part  267  are  not  adequate  for  a 
particular  facility,  we  are  proposing  that 
you  could  determine  that  more  stringent 
standards  would  be  necessary.  We  do 
not  anticipate  that  more  stringent 
standards  would  be  necessary  in  most 
standardized  situations.  However,  if  you 
determine  more  stringent  standards  are 
necessary  for  a  particular  facility,  then 
you  would  add  conditions  in  the 
supplemental  portion  of  the 
standardized  permit. 

We  are  proposing  that  you  could 
determine,  in  some  situations,  that  there 
is  no  need  for  additional  site-specific 
conditions  to  satisfy  regulatory 
requirements  or  to  ensure  protection  of 
human  health  and  the  environment,  and 
that  a  facility  could  operate  under  the 
terms  of  the  uniform  portion  of  the 
permit  alone.  In  these  situations,  you 
would  simply  not  include  any 
conditions,  beyond  those  in  the  uniform 
portion,  as  part  of  the  draft  permit.  This 
scenario  is  certainly  plausible,  since 
existing  regulatory  controls  for  the  types 
of  units  eligible  for  the  proposed 
standardized  permit  (e.g.,  tanks, 
containers)  generally  do  not  need  much 
site-specific  variation.  Where  a  site 
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requires  corrective  action,  however,  the 
corrective  action  requirements,  which 
are  generally  not  uniform  among  sites, 
could  drive  the  need  for  supplemental 
permit  conditions. 

2.  Denying  Coverage  Under  the 
Standardized  Permit 

We  are  proposing  that  you.  as  the 
Director,  could  decide  to  tentatively 
deny  coverage  under  the  standardized 
permit — for  example,  if  a  facility  owner 
or  operator  failed  to  submit  all  the 
information  required  under  §  270.275. 
or  if  the  facility  does  not  meet  the 
eligibility  requirements  for  a 
standardized  permit  (e.g..  the  facility's 
activities  are  outside  the  scope  of  the 
standardized  permit).  We  also  propose 
that  you  could  consider  the  facility's 
compliance  history,  in  situations  where 
the  facility  is  operating  under  RCRA 
interim  status  or  already  has  an 
individual  permit  and  is  choosing  to 
convert  to  the  standardized  permit. 
Given  tbe  self-implementing  nature  of 
the  proposed  requirements  in  the 
uniform  portion  of  the  standardized 
permit,  we  believe  that  it  is  important 
that  the  facility  demonstrate  its  ability 
to  adhere  to  the  regulations.  If  a  facility 
has  a  demonstrated  history  of  not 
complying  with  applicable 
requirements,  it  may  not  be  a  viable 
candidate  for  a  standardized  permit.  We 
welcome  your  comments  on  this  issue 

We  are  also  proposing  that  you  may 
decide  not  to  allow  a  facility  to  operate 
under  the  standardized  permit  where 
such  a  permit  cannot  ensure  protection 
of  human  health  and  the  environment, 
even  if  additional  site-specific 
conditions  were  imposed.  We  are 
proposing  that  facilities  that  you 
determine  are  ineligible  for  the 
standardized  permit  would,  of  course, 
still  have  the  option  of  applying  for  an 
individual  permit. 

3.  Preparing  Your  Draft  Permit  Decision 
in  120  Days 

Under  proposed  §  124.204(c),  you,  as 
the  Director,  would  need  to  make  a  draft 
permit  decision  within  120  days  of 
receiving  a  notice  of  intent  and 
supporting  documents  from  the  facility 
owner  or  operator.  The  proposed  120- 
day  time  frame  for  issuing  the  draft 
permit  is  a  new  concept  in  the  RCRA 
program.  Although  the  existing  process 
for  RCRA  individual  permits  requires 
EPA  to  determine  the  completeness  of 
an  application  within  a  set  time  frame 
(60  days),  it  does  not  impose  any  time 
limit  for  issuing  a  draft  permit.  To 
ensure  that  the  standardized  permitting 
process  does,  in  fact,  streamline  the 
administrative  process  and  shorten  the 
time  required  to  obtain  the  permit,  we 


believe  it  is  appropriate  to  propose  d 
time  limit  for  preparing  standardized 
permits.  On  the  other  hand,  it  is 
important  to  allow  a  sufficient  peruxi  nf 
time  for  you  to  review  the  suppurting 
documents  for  information  that  may 
influence  your  decision  on  a  facility's 
eligibility  for  the  standardized  permit  nr 
prompt  you  to  develop  facilitx  -spec  ifu 
conditions  to  include  in  a  supplemental 
portion.  We  suggest  that  a  limit  of  120 
days  would  still  provide  a  reasonable 
amount  of  time  for  you  to  review  the 
supporting  documents  to  ( 1 )  determine 
that  the  facility  is  in  compliance  with 
applicable  regulations  (in  the  case  of 
existing  facilities);  (2)  propose 
conditions  that  might  be  necessary  for 
corrective  action  purposes,  or  to 
otherwise  ensure  protection  of  public 
health  and  the  environment;  or  (3) 
propose  conditions  to  address 
community  concerns  raised  in  the  early 
public  meeting.  This  time  would  also 
afford  you  the  opportunity  to  consult 
with  the  community  or  the  facility,  if 
necessary  to  expand  on  the  information 
submitted  with  the  Notice  of  Intent, 

We  request  your  comments  on 
whether  120  days  is  an  appropriate  time 
frame  for  a  draft  permit  dec;ision,  or 
whether  a  longer  or  shorter  time  frame 
would  be  more  suitable.  We  anticipate 
that  the  proposed  120-day  penod 
leading  up  to  the  draft  permit  decision 
would  provide  sufficient  time  for  you, 
as  the  Director,  to  decide  whether  to 
grant  or  deny  coverage  under  the 
standardized  permit.  We  would  also  like 
comments  on  whether  we  should  allow 
for  a  one-time  extension  to  the  time 
limit,  and  what  an  appropriate  amount 
of  time  for  such  an  extension  might  be 
For  example,  if  state  and  EPA  regional 
permitting  authorities  anticipate  that 
they  might  continue  to  have  joint 
permitting  issues  under  the 
standardized  permit  scenario  (such  as 
those  that  currently  exist  under  the 
individual  permit  scenario),  how  much 
additional  time  would  be  sufficient  to 
address  joint  permitting  or  other  types 
of  permitting  issues?  Would  a  one-time. 
90-day  extension  period  be  an 
appropriate  amount  of  time  to  address 
concerns?  Is  some  other  time  period 
more  appropriate?  We  would  also  like 
comments  on  whether  to  suspend  the 
120  day  "clock"  if  site-specific 
conditions  require  a  comprehensive  site 
visit  and  follow  up  by  the  permitting 
authority.  Under  this  approach  the 
review  "clock  "  would  be  restarted  after 
the  site-specific  issues  were  resolved. 

B  How  Would  the  Regulatory  Agency 
Prepare  a  Final  Standardized  Permif 

We  are  proposing  that,  after  the  close 
of  the  public  comment  period,  you.  as 


the  Director,  would  make  a  final 
determination  on  your  draft  permit 
dec  ision   In  other  words,  you  would 
(I'M  nil  w  h't.her  to  grant  or  deny 
Li  i\  urdgt  :•   d  facility  to  operate  under 
the  standardized  permit.  In  arriving  at 
vour  decision  you  would  need  to 
consider  all  significant  comments  on  the 
draft  decision  that  were  raised  during 
the  public  comment  period  or  the  public 
hearing,  if  one  took  place.  If  you  decide 
to  grant  coverage,  you  would,  as  part  of 
your  final  permit  decision,  make  a  final 
determination  on  the  facility's 
eligibility,  and  on  the  terms  and 
conditions  to  include  in  the 
supplement,il  [lortion,  if  any  As  we 
dis(  uss  below    we  propose  applymg  the 
current  procedures  for  final  issuance  of 
an  individual  permit,  codified  in 
ti  1 2  4  1 5 .  t  o  the  standardized  permit  as 

uell. 

Once  you  issue  a  draft  standardized 
permit,  we  are  proposing  that  you 
would  follow  the  same  procedures  for 
finalizing  the  permit  that  you  use  to 
finalize  a  draft  individual  permit  for  a 
fdcihtv— i  e..  you  would  generally 
follow  the  procedures  of  40  CFR  part 
124.  subpart  A,  with  the  exception  of 
c  ertain  steps  as  modified  in  subpart  G. 

We  propose  in  §  124.205  which 
sections  of  part  124  subpart  A  would 
apply  to  the  preparation  of  vnijr  final 
permit  decisions,  in  the  (  ontex!  if  n 
RCKA  standardized  permit  proi  >'>'-    i- 
administered  by  EP.\  These  propused 
procedures  include,  among  other  things, 
requirements  for  responding  to 
comments,  establishing  an 
administrative  ret;ord,  and  the  issuance 
and  effective  date  of  the  final  permit 
For  example,  bv  applying  the  provisions 
in  §  124,15  Issuance  and  effective  dale 
of  the  permit,  we  are  proposing  that 
your  final  permit  decision  would 
become  effective  30  days  after  you 
announce  it.  with  three  pos.sibie 
exceptions  (1)  You  spe(  ifv  a  later  date 
in  your  notice  of  final  determination;  (2) 
someone  requests  an  appeal  under 
M24  19  Appeal  of  RCRA,  I'lr,  and  PSD 
Permits  (§  124  19  is  referenced  b\ 
§  124,210  May  I.  as  an  interested  partv 
in  the  permit  process,  appeal  a  final 
standardized  permit'),  or.  (3)  you 
received  no  comments  requesting  a 
change  in  the  terms  and  conditions  in 
the  supplemental  portion  In  this  third 
situation,  the  permit  would  become 
effeitive  immediately  upon  issuance  of 
vour  notice  We  welcome  comments  on 
whether  it  is  appropriate  to  apply  the 
c  urrenl  provisions  of  §  124  15  for  final 
issuance  of  an  individual  permit  to  the 
process  for  issuing  standardized 
permits.  However,  we  are  not  reopening 
for  comment  the  provisions  of  ^  1 24  1 5 


Federal  Register/ Vol.  66,  No.  198 /Friday,  October  12,  2001 /Proposed  Rules 


or  the  Part  124  permit  procedures  more 

generally 

C.  In  What  Situations  Cnuld  Facility 
Ch^-ners  or  Operators  Bp  Required  To 
Apply  for  an  Individual  Permit? 

We  are  proposing  to  provide  the 
flexibility  for  you.  as  the  Director  of  a 
permitting  agency,  to  require  a  facility 
owner  or  operator  to  obtain  an 
individual  permit  (see  §  124.206).  We 
are  also  proposing  to  allow  any 
interested  person  to  petition  you  to 
require  a  facilit\  to  get  an  individual 
permit  We  do  not  anticipate  that  you 
would  invoke  this  provision  very  often. 
There  are  at  least  two  reasons  for  such 
a  situation.  The  first  is  if  the  facility  is 
not  eligible  for  the  standardized  permit. 
The  second  is  if  the  facility  has  a  poor 
compliance  record  while  operating 
under  the  standardized  permit  Given 
the  self-implementing  nature  of  the 
technical  requirements  applicable  to  the 
facility,  we  believe  it  will  be  important 
that  the  facility  demonstrate  its  abilitv 
to  adhere  to  the  regulation^  If  a  facility 
has  consistently  failed  to  fulfill  this 
obligation  in  the  past,  then  it  likely 
warrants  the  more  in-depth  review  that 
occurs  under  the  individual  permit 
scenario  We  are  proposing  that  it  you 
decide  to  invoke  this  provision,  you 
would  have  to  provide  notice  to  the 
facility  of  your  decision,  including  a 
description  of  the  reasons  that  led  up  to 
your  decision  We  are  interested  in  you 
comments  on  this  topic, 

V,  Proposed  Opportunities  for  Public 
Involvement  in  the  Standardized 
Permit  Process 

A   What  Are  the  Proposed  Requirements 
for  Public  Notices? 

We  propose  in  §  124.207  that  you  (the 

Director)  would  issue  a  public  notice 
announcing  your  draft  permit  decision, 
and  place  in  a  location  accessible  to  the 
community  near  the  facilitv  or  at  your 
office  a  copv  of:  the  draft  permit  denial 
or  the  draft  standardized  permit 
(including  both  the  uniform  portion  and 
the  supplemental  portion,  if  any);  the 
statement  of  basis  or  fact  sheet;  the 
facility's  notice  of  intent  to  operate 
under  the  standardized  permit;  and  the 
supporting  documents  We  arf>  limiting 
these  proposed  requirements  to  the 
information  that  the  facility  owner  or 
operator  actually  submits  to  you.  sinc:e 
we  are  proposing  in  §  270.280  that  you 
would  certifv"  that  the  information  that 
supports  the  Notice  of  Intent  and  the 
certifications  (e.g..  all  the  technK;al 
design  information  for  the  units)  would 
be  available  for  review  at  the  facilitv 
itself.  We  request  comments  on  whether 


the  public  notice  ret}uirements  are 
sufficient. 

The  public  notice  requirements  we 
are  proposing  in  §  124  207  for 
announcing  your  draft  permit  decision 
for  RCRA  standardized  permits  mirror 
the  public  notice  requirements  for 
individual  RCRA  permits  that  are 
specified  in  §  124.10(c)  These  current 
requirements  specifv*  how  you  must 
develop  and  maintain  facility  mailing 
lists  and  to  whom  you  must  send  public 
notices.  We  are  likewise  proposing  to 
mirror  the  methods  for  distributing 
public  notices.  For  example,  under 
proposed  §  124.207,  you  would  need  to 
publish  public  notices  in  a  local 
newspaper  and  broadcast  them  over 
local  radio  stations. 

Section  124.207(c)  lays  out  the 
proposed  content  for  the  notice,  such  as 
contact  people  at  both  the  facility  and 
the  permitting  agency,  the  location 
where  you  put  the  draft  standardized 
permit  and  the  supporting  information, 
a  brief  description  of  the  facility  and  its 
operations  (including  an  address  or  a 
map  showing  the  facility's  location), 
and  an  address  people  can  write  to  join 
the  facility's  mailing  list  The  notice 
would  also  provide  a  mailing  address  to 
which  people  may  direct  comments, 
information,  opinions  and  inquiries.  We 
are  also  proposing  that  you  would 
provide  public  notice  of  your  final 
permit  determination  according  to  the 
requirements  in  §  124.207.  We  believe 
the  information  in  this  notice  will 
provide  the  publu  an  adequate 
opportunity  to  stay  involved  in  the 
standardized  permitting  process  beyond 
the  initial  meeting  with  the  facility 
owners  or  operators.  We  are  interested 
in  your  comments  on  the 
appropriateness  of  this  proposed  public 
notice  procedure  which  is  modeled  after 
the  existing  individual  RCRi^  permit 
public  notice  procedure. 

B  What  Are  the  Proposed  Opportunities 
for  Public  Comments  and  Hearings^ 

We  are  proposing  that  the  notice 
described  in  *}  124  207  would  initiate  a 
45-day  public  comment  period  (see 
proposed  §  124.208)  Anyone  who 
chooses  to  comment  on  your  draft 
standardized  permit  decision  would 
need  to  submit  their  comments  to  you 
in  writing  We  are  proposing  a  45  days 
because  it  parallels  the  existing  public 
comment  period  on  a  draft  individual 
RCRA  permit. 

During  the  public  comment  period, 
we  are  proposing  that  anyone  could  ask 
you  to  hold  a  public  hearing.  They 
would  need  to  submit  their  request  for 
a  hearing  to  vou  in  writing  and  would 
state  the  nature  of  the  issues  they  want 
to  address  in  the  hearing.  'You  could 


hold  a  public  hearing  whenever  you 
find,  on  the  basis  of  requests,  a 
significant  degree  of  public  interest  in 
your  draft  permit  decision.  You  could 
also  hold  a  public  hearing  at  your 
discretion,  whenever,  for  instance,  such 
a  hearing  might  clarify  one  or  more 
issues  involved  in  your  permit  decision. 
However,  as  is  the  case  for  RCRA 
individual  permits,  we  are  proposing 
that  you  must  hold  a  public  hearing 
whenever  you  receive  written  notice  of 
opposition  to  a  standardized  permit  and 
a  request  for  a  hearing  within  the  public 
comment  period.  The  hearing  should  be 
held  at  a  location  that  is  convenient  to 
the  community,  for  example,  at  a  town 
hall  or  school  auditorium.  As  is  the  case 
in  the  individual  permitting  process, 
you  would  need  to  automatically  extend 
the  public  comment  period  to  the  close 
of  any  public  hearing  you  schedule. 

We  also  propose  that  the  requirements 
for  providing  public  notice  of  the 
hearing,  and  governing  the  manner  in 
which  the  hearing  will  be  conducted,  be 
the  same  as  those  followed  by  the 
individual  RCRA  permitting  process 
(see  §§  124.10(c),  124:i2(b).  (c),  and  (d)). 
We  propose  in  §  124.208(d)  that  you 
provide  the  public  notice  at  least  30 
days  before  the  hearing.  This 
requirement  is  consistent  with  the 
timing  requirements  in  124.10(b)  for 
individual  permits.  Under  the  proposal, 
you  could  give  notice  of  the  hearing  at 
the  same  time  you  provide  public  notice 
of  your  draft  permit  decision,  and  you 
could  combine  the  two  notices. 

During  the  public  comment  period, 
we  are  proposing  that  interested  parties 
could  provide  comments  on  your  draft 
permit  decision,  including  the  facility's 
eligibility  for  the  standardized  permit. 
For  example,  they  could  ask  you  to 
reconsider  a  facility's  eligibility  to 
operate  under  the  standardized  permit. 
They  could  also  comment  on  any  site- 
specific  conditions,  either  those  you 
proposed  in  a  draft  supplemental 
portion,  or  those  the  commenters  would 
like  you  to  impose  when  you  make  your 
final  permit  decision.  We  discuss 
examples  of  site-specific  conditions  in 
Section  IV  A  1;  Drafting  terms  and 
conditions  for  the  supplemental  portion. 
We  are  also  proposing  that  people  could 
also  comment  on  your  decision  to  deny 
the  permit  because  sufficient  conditions 
could  not  be  imposed. 

Although  we  are  proposing  the  terms 
and  conditions  of  the  uniform  portion 
on  a  national  basis  in  Part  267  (see 
Section  VII;  Proposed  Part  267 
Standards  for  Owners  and  Operators  of 
Hazardous  Waste  Facilities  Operating 
Under  a  Standardized  Permit),  which 
makes  them  subject  to  public  comment 
and  challenge  as  part  of  this  rulemaking, 
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we  are  also  proposing  that  the  public 
may  comment  on  the  adequacy  of  those 
terms  and  conditions  in  the  context  of 
d  particular  facility.  In  other  words,  if 
people  believe  there  are  site-specific 
factors  that  impact  the  effectiveness  of 
those  national  standards  in  protecting 
human  health  and  the  environment, 
they  can  submit  comments  to  this  effect 
In  this  situation,  the  terms  of  the 
uniform  portion  would  still  apply  to  the 
facility,  but  you  could  impose 
additional  conditions  in  the 
supplemental  portion  to  ensure  that  the 
facility  indeed  operates  in  a  manner  that 
is  protective  of  human  health  and  the 
environment.  We  request  your 
comments  on  the  adequacy  of  the 
proposed  opportunities  for  public 
comments  and  hearings,  and  whether 
they  should  be  strengthened  or  even 
relaxed  (given  that  the  management 
units  potentially  eligible  for  the 
standardized  permits  are  more 
straightforward). 

C.  What  Are  the  Proposed  Requirements 
for  Responding  to  Comments^ 

We  are  proposing  that,  at  the  time  you 
make  your  final  decision  on  the  draft 
permit,  you  must  also  provide  a 
response  to  comments  you  received 
during  the  public  comment  period.  We 
propose  in  §  124.209  that  the 
requirements  for  the  response  to 
comments  under  the  standardized 
permit  process  be  consistent  with  the 
requirements  under  the  individual 
permit  process.  That  is,  your  response 
would  (1)  specify  any  additional  site- 
specific  conditions  that  you  changed  in 
the  final  permit,  and  the  reasons  for  the 
change,  and  (2)  describe  and  respond  to 
all  significant  comments  on  the  facility's 
ability  to  meet  the  general  requirements, 
and  on  any  additional  conditions 
necessary  to  protect  human  health  and 
the  environment.  You  would  make  your 
response  to  comments  available  to  the 
public.  We  are  also  proposing  that  you 
would  include  in  the  administrative 
record  for  your  final  permit  decision 
any  documents  cited  in  your  response  to 
comments.  If  new  points  are  raised  or 
new  material  supplied  during  the  public 
comment  period,  you  could  document 
your  response  to  those  matters  by 
adding  new  materials  to  the 
administrative  record. 

We  are  also  proposing  to  allow  you  to 
request  additional  information  from  the 
facility  (i.e..  information  beyond  that 
submitted  with  their  notice  of  intent 
and  supporting  documents).  We  are 
including  this  provision  to  address 
situations  that  may  arise  when  you  need 
additional  information  to  adequately 
respond  to  the  comments,  or  to  make 
decisions  about  additional  conditions 


you  may  need  to  add  to  the 
standardized  permit  for  a  particular 
facility.  This  provision  parallels  the 
authority  we  ha\  e  under  40  CFR 
270.10(k)  We  are  requestmg  your 
comments  on  this  topic. 

D.  Hnw  could  People  Appeal  a  Final 
Standardized  Permit  Decision  Under  the 
Proposal.'' 

We  propose  in  f  124.210  to  allow 

interested  parties  to  appeal  vnur  final 
EPA  permit  dprision  to  LTA'^ 
Environmental  Appeals  Board  (HABi 
within  30  days.  Anyone  who  filed 
comments  on  the  draft  permit  decision, 
either  in  writing  or  orailv  at  the  public 
hearing,  if  one  took  place,  could  initiate 
an  appeal.  We  are  proposing  that  the 
procedures  for  appealing  permit 
decisions  in  §  124,19  also  applv  tn 
standardized  permits  A  petition  to  the 
EAB  is  currently  a  prerequisite  to 
seeking  judicial  review  of  a  final  permit 
determination  Appeals  of  RCR.\  [)ermit 
actions  are  often  resolved  at  the 
administrative  appeal  step,  and  do  not 
progress  to  judicial  appeal  We  believe 
the  administrative  appeal  is  important 
to  propose  as  part  of  the  RCR.A 
standardized  permitting  procedun's 

Under  today's  proposal,  people  could 
appeal  the  standardized  permit, 
including  any  terms  and  conditions  in 
the  supplemental  portion,  onlv  after  you 
make  your  final  permit  decision  They 
could  also  appeal  your  decision  about 
the  facility's  eligibility  for  the 
standardized  permit  at  this  time  (e  g  , 
someone  may  challenge  that  the  unit  is 
not  a  tank  but  a  thermal  treatment  unit. 
and  thus  not  eligible  for  coverage  under 
the  proposed  standardized  permit) 
People  could  not.  however,  appeal  the 
terms  and  conditions  of  the  uniform 
portion.  As  we  point  out  in  Section  V 
B:  What  are  the  Proposed  Opportunities 
for  Public  Comments  and  Hearings?,  we 
are  proposing  to  promulgate  the  uniform 
portion  of  the  permit  as  regulation. 
which  would  make  it  subject  to  public 
notice  and  comment  procedures  that  are 
an  integral  component  of  our  rule- 
making process.  Once  the  uniform 
portion  becomes  a  final  rule,  it  could 
not  be  challenged  after  90  davs  under 
RCRA  section  7006(a)(  11 

VT.  Maintaining  a  Standardized  Permit 

A.  What  Types  of  Changes  Could 
ChMiers  or  Operators  Make' 

Regardless  of  what  type  of  permit  you 
(the  owner  or  operator)  may  have,  you 
will  likely  need  to  modify  your  permit 
over  time  to  reflect  changes  in  your 
facility's  design  or  operations.  For 
example,  you  may  add  new  units  or 
start  managing  a  different  waste  stream. 


or  you  may  need  to  reflect 
administrative  changes,  like  name 
changes  or  changes  in  ownership. 

We  believe  many  changes  to 
standardized  permits,  as  proposed,  can 
occur  without  regulatory  oversight  or 
with  greatly  reduced  regulatory 
oversight  and  processing  time.  We  also 
recognize  that  not  all  potential  changes 
are  of  the  same  magnitude,  and  thus  not 
all  potential  changes  need  to  follow  one 
prescribed  set  of  procedures. 
Consequently,  we  propose  categorizing 
potential  modifications  to  your 
standardized  permit  into  two  categories: 
Routine  changes  and  significant 
changes, 

B  What  Are  the  Proposed  Definitions  of 
Routine  and  Significant  Changes? 

We  are  proposing  to  define  routine 
changes  as  any  changes  that  qualify  as 
class  1  or  2  permit  modifications  under 
40  CFR  270.42  Appendix  I  (commonly 
referred  to  as  the  permit  modification 
table).  These  types  of  changes  typically 
int  ludf  things  such  as:  Administrative 
and  informational  changes,  changes  in 
ownership  or  operational  control, 
changes  tn  allow  less  than  25%  increase 
in  capaf  itv  ni  a  hazardous  waste 
management  unit   and  changes  to  allow 
you  to  store  different  wastes  at  your 
facility  as  long  as  they  undergo  similar 
waste  management  processes 

We  art'  proposing  to  define  significant 
changes  as  (1 )  Any  changes  that  qualify 
as  class  .3  permit  modifications  under  40 
CFR  270.42  Appendix  I.  (2)  any  changes 
that  are  not  specifically  identified  in 
■Appendix  I.  or  (3)  any  changes  that 
amend  terms  or  conditions  in  the 
supplemental  portion  of  your 
standardized  permit.  These  types  of 
changes  typically  include  such  things  as 
a  greater  than  25%  increase  in  a  unit's 
capacity,  as  well  as  managing  wastes 
that  vou  did  not  previously  identify  and 
whi(  h  require  different  management 
firoc  i^sM"-  than  those  you  currently  use. 

We  dec  ided  to  jirfipose  categorizing 
m(jdifications  m  this  way  because  it  is 
consistent  with  the  approach  we  used  in 
the  existing  RCR-A  pre-application 
meeting  requirements  in  §  124.31(a).  In 
applying  those  requirements,  we  are 
proposing  that  the  pre-application 
meeting  would  only  apply  to  renewal 
applications  in  cases  where  the  facility 
1  wner  or  operator  was  proposmg  a 
signifu  ant  change  in  facility  operations. 
Additionally,  in  §  124, 31(a)  we  said  that 
for  the  purposes  of  that  section,  '"a 
signifu  ant  change'  is  any  change  that 
would  qudlifv  as  a  class  3  permit 
modification  under  40  CFR  270,42   " 

We  would  like  people  to  comment  on 
\s  hcther  these  categories  are 
appropriate,  and  v\h»'therthe 
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procedures  we  describe  in  the  ful lowing 
two  sections  correctly  reflect  the 
appropriate  level  of  regulatory  oversight 
necessary'  for  these  levels  of  changes.  Of 
particular  interest  to  us  is  whether 
changes  in  ownership  or  operational 
control  should  be  included  with  routine 
changes  Is  there  a  need  for  the 
permitting  authority  to  evaluate  the 
impacts  of  owner  or  operator  changes  on 
existing  permits  prior  to  such  changes 
being  made  (as  currently  provided  for  in 
§§270.40  and  270.42),  to  confirm  that 
the  new  owner(s)  or  operator(s)  are 
legitimate  and  financially  capable  of 
complying  with  the  facility's  closure 
and  post-closure  care  responsibilities 
and  corrective  action  obligations,  if  any' 

C  What  Arf  the  Proposed  Standardized 
Permit  Procedures  for  Staking  Routine 
Changes^ 

We  propose  in  §  124.212  to  allow  you 
to  make  routine  changes  without  prior 
approval  by  the  regulatory  agency  If  thi-' 
changes  amend  any  of  the  information 
you  submitted  under  proposed 
§  270.275,  however,  you  would  need  to 
submit  the  revised  information  to  the 
Director  before  you  make  the  change 
For  example,  §  270.275(a)  would  require 
you  to  provide  the  Part  A  information  to 
the  Director  The  Part  A  form  includes 
information  such  as  your  name  and 
address.  If  you  change  ownership  or 
operational  control  of  your  facility,  this 
would  be  a  routine  change  (it  is  a  type 
of  class  1  modification  in  ^  270  42 
Appendix  I)  which  you  can  make 
without  obtaining  approval  from  the 
Director  However,  the  Director  wtjuld 
need  to  kncjw  of  these  tvpes  of  c  hanges 
(for  purposes  including  accountability 
and  liabilitv).  and  so  it  would  be 
important  for  the  Director  to  have  the 
revised  information  In  cases  where  you 
have  to  provide  notice  to  the  Director, 
you  would  also  provide  notice  of  the 
changes  to  the  facility  mailing  list  and 
to  appropriate  units  of  state  and  local 
government  before  putting  the  changes 
in  place 

We  are  not  proposing  to  require  you 
to  provide  advance  notice  of  all  routine 
changes  Some  types  of  modifications 
that  qualifv'  as  routine  may  not  amend 
information  submitted  under  §  270.275. 
For  example,  some  changes  could  be 
within  the  sc:ope  of  the  uniform  portion 
of  your  standardized  permit  (eg,  a  less 
than  25%  capacity  increase  in  a  unit). 
Under  the  proposed  standardized 
permit  scheme,  you  would  not  provide 
detailed  information  about  the  tec  hnical 
aspects  of  your  operations  You  would 
instead  certifv  that  you  meet  the 
technical  standards  in  part  267  Since 
you  would  not  submit  the  detailed 
information  as  part  of  the  permit 


application,  it  would  not  make  sense  to 
submit  modifications  to  that 
information.  In  other  words,  the 
information  would  not  be  part  of  a 
permit  application  and  would  not  result 
in  any  facility-specific  permit 
conditions  that  the  Director  would  need 
to  modif>'.  We  are  prcjposing  that. 
regardless  of  what  routine  changes  you 
make,  you  would  still  need  to  operate 
your  facility  in  accordance  with  the 
proposed  design  and  management 
standards  of  part  267,  and  you  would 
still  be  bound  by  the  certifications 
submitted  witii  the  notice  of  intent  to 
operate  under  the  standardized  permit. 
We  request  your  comments  on  these 
proposed  procedures 

D  What  Are  the  Proposed  Standardized 
Permit  Procedures  for  Making 
Significant  Changes^ 

If  you  want  to  make  significant 
changes  to  your  facility,  you  would 
need  to  follow  a  set  of  procedures  we 
are  proposing  in  §  124  213  that  closely 
resemble  the  initial  standardized 
permitting  process.  Under  the  proposed 
§  124.213  procedures,  you  would 
initiate  the  process  for  making 
significant  changes  by  publishing  a 
notice  announcing  a  public  meeting  on 
your  permit  modification  request.  Since 
the  site-specific  conditions  by  their  ver\- 
nature  relate  directly  to  your  facility  and 
your  neighboring  community,  and  could 
be  the  direct  result  of  community  input, 
we  believe  it  is  important  to  make  sure 
the  community  is  aware  of  potential 
changes  to  those  conditions.  Therefore, 
we  propose  requiring  you  to  advertise 
and  conduct  a  meeting  with  the  public 
about  the  proposed  modifications.  This 
meeting  would  be  similar  to  the  pre- 
application  meeting  you  must  conduct 
as  part  of  the  initial  standardized 
permitting  process. '  For  example,  as 
proposed,  you  would  hold  both 
meetings  prior  to  submitting  the  notice 
of  intent  either  to  operate  under  the 
standardized  permit  or  to  modify  the 
standardized  permit.  As  in  the  case  of 
the  initial  meeting,  you  would  provide 
notice  of  the  meeting  about  the 
proposed  changes  at  least  30  days 
beforehand  and  in  the  same  manner 
(i.e..  as  required  by  <?  124.31(d)  During 
the  meeting,  you  would  solicit  questions 
from  the  community  and  inform  the 
community  of  the  proposed  changes  to 
your  facility's  hazardous  waste 
management  activities.  Also,  as  in  the 
case  with  the  initial  meeting,  you  would 


'The  meeting  we  propose  here  is  also  consisteni 
wilh  current  class  3  modirication  regulations  for 
individual  permits.  Those  regulations  include  a 
requirement  for  you  to  conduct  a  public  meeting  as 
part  of  the  modirication  process  (see  40  C IFR 
270.42(t)(4)). 


post  a  sign-in  sheet  or  otherwise  provide 
a  voluntary  opportunity  for  attendees  to 
provide  their  names  and  addresses. 

We  are  proposing  that,  after  the  public 
meeting  on  the  modifications  you  want 
to  make,  you  would  submit  a 
modification  request  to  the  Director.  In 
your  request,  you  would  describe  the 
exact  changes  you  want  to  make, 
identify-  whether  they  are  changes  to  the 
information  you  submitted  under  40 
CFR  270.275  or  to  terms  and  conditions 
in  the  supplemental  portion  of  your 
standardized  permit,  and  you  would 
explain  why  you  need  to  make  the 
changes.  You  would  also  include  a 
summary  of  the  meeting,  the  list  of 
attendees,  and  copies  of  any  written 
comments  or  materials  people 
submitted  at  the  meeting.  We  propose 
that  the  Director  would  then  have  120 
days  to  make  a  tentative  determination 
to  approve  or  not  approve  your 
modification  request. 

The  proposed  120-day  time  frame  for 
the  Director  to  make  a  tentative 
determination  on  the  modification 
request  is  the  same  as  the  proposed  120- 
day  time  frame  that  the  Director  would 
have  to  make  a  draft  decision  about  your 
initial  standardized  permit.  We  solicit 
comments  in  Section  FV  A  3:  Preparing 
your  draft  permit  decision  in  120  days, 
on  the  appropriateness  of  the  120-day 
time  frame.  If  we  adopt  a  different  time 
frame  in  the  initial  process  in  response 
to  comments  on  this  proposal,  we  plan 
to  make  the  same  change  in  the 
modification  process  as  well. 
Nevertheless,  we  request  comments  on 
our  assumption  that  the  modification 
process  would  require  the  same  level  of 
effort  as  the  initial  process. 

We  are  proposing  that,  once  the 
Director  makes  a  tentative 
determination  on  your  modification 
request,  the  remaining  procedures 
governing  the  initial  standardized 
permitting  process,  i.e..  the  procedures 
for  providing  public  notice  of  the 
tentative  determination,  public 
comment,  public  hearings,  final 
determination,  response  to  comments, 
and  appeals,  would  apply  to  the 
modification  process  as  well.  We 
request  your  comments  on  the 
applicability  of  these  proposed 
procedures  to  the  modification  process. 

E.  What  Would  Be  the  Proposed  Process 
for  Renewing  Standardized  Permits? 

We  examined  the  possibility  of  having 
a  standardized  permit  remain  in  effect 
for  the  entire  life  of  a  facility.  The 
Agency's  Permits  Improvement  Team 
(PIT)  included  this  as  a  possible 
approach  for  streamlined  permitting 
procedures  in  its  recommendation  for  a 
RCRA  standardized  permit.  However, 
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we  are  bound  by  statute  (under  RCRA 
Section  3005(c)(3),  see  also  §  270.50))  to 
limit  the  lifetime  of  a  RCRA  permit  to 
a  maximum  of  10  years  in  length,  and 
so  are  not  proposing  any  new  provisions 
to  govern  renewals  of  standardized 
permits. 

Under  current  regulations  (see 
§§  270.11(h)  and  270.30(b)),  if  you  wish 
to  continue  an  activity  regulated  by  your 
permit  after  the  expiration  date  of  your 
permit  you  must  submit  a  new 
application  at  least  180  days  before  the 
expiration  date  unless  you  have 
obtained  permission  for  a  later  date. 
This  same  provision  applies  to  you  if 
you  operate  under  an  individual  permit, 
and  would  apply  if  you  had  a 
standardized  permit.  To  renew  a 
standardized  permit,  you  would  follow 
the  same  procedures  as  you  would  to 
initially  obtain  coverage  under  the 
standardized  permit  (those  in  40  CFR 
part  124  subpart  G). 

VII.  Proposed  Part  267  Standards  for 
Owners  and  Operators  of  Hazardous 
Waste  Facilities  Operating  under  a 
Standardized  Permit 

A   Overview 

This  section  of  the  preamble  discusses 
the  specific  part  267  RCRA  hazardous 


waste  requirements  that  we  propose 
standardized  permitted  facilities  musi 
meet.  The  specific  topics  that  will  be 
discussed  are; 

1.  General  Facility  Standards 

2.  Preparedness  and  Prevention 

3.  Contingency  Plans  and  Emergency 

Procedures 

4.  Record  Keeping,  Reporting  and 

Notifying 

5.  Releases  from  Solid  Waste 

Management  Units 

6.  Closure  of  Units 

7.  Financial  Requirements 

8  Use  of  Management  of  Contain'^rv 

9.  Tank  Systems,  and 
10  Containment  Buildings 

We  are  proposing  to  add  a  new  part 
to  the  RCRA  hazardous  waste  standards 
that  specifies  the  general  facility 
requirements  and  the  unit  specific 
standards  for  RCRA  hazardous  waste 
facilities  operating  under  a  standardizcci 
permit.  These  proposed  requirements 
would  form  the  basis  of  the    uniform 
portion  of  th(^  standardized  permit 
Specifically .  during  the  standardized 
permit  application  process,  vou.  as  the 
facility  owner  or  operator,  would  certifv 
that  vou  are  meeting  the  performanc  e 
standards  and  waste  management  unit 
design  requirements  of  pari  267   ^Hu 
would  prepare  specific  documentation 


'in  iiovN  MHir  f<i{  ilitv  is  meeting  the 
perfdrmance  standards  and  unit-specific 
requirements  found  in  part  267,  and 
would  keep  this  information  on-site  at 

the  facilitv  \nu  would  not  have  to 

submit  thi"  mfcrmalion  to  the 
permitting  dt;eni  \  !i  r  rt'view  and 
appriA  al   LiLiU  4  - , tiers  a  comparison  of 
the  ud^te  m.iiiafc;einent  standards  found 
in  pari  264    fur  the  individual  permit) 
and  m  part  267  lior  the  Standardized 
permit). 

We  request  rMmment  on  all  aspects  of 
the  prnpnsed  [)<iri  267  rules.  Since  many 
(if  these  prn\  isH  lis  are  restatements  of 
the  existing  pari  264  regulations  in  plain 
language  format,  we  particularly  invite 
comment  nn  w  hether,  in  rewriting  and 
reorganizing  the  existing  part  264 
requirements  we  inadvertently  changed 
thf>ir  meaniot:   .\'-  .-v.^t'-d  [ireviously, 
hii\ve\er    \s>-  ire  mit  reupeningthe 
existint:  ret:ui.)te  ns  to  public  comment. 
ex(  ept  tniise  provisions  explicitly 
modified  bv  this  proposal.  Nevertheless. 
we  request  comments  on  whether  each 
nf  these  existing  requirements  shpuld 
.ipplv  (and  to  what  extent)  to  units 
covered  by  standardized  permits,  which 
we  consider  inherently  more 
siraightf'  ifw  doi  ttian  other  types  of 
ni.inat;emen'  units. 


Table  4. — Technical  Standard  Comparison 


Applicabilify 

Facilities  that  treat  store  or  dispose  of  hazardous  waste  

Only  for  facilities  that  store  or  non-thermally  treat  hazardous  waste  on-site  m 
tanks  containers  or  containment  buildings 
General  Facility  Standards 

EPA  identification  numbers 

Waste  analysis  plans  

Secunty  

Inspection  schedules    

Personnel  training       

Preventive  measures 

FIcKXJplain  and  seismtc  location  standards  

Construction  quality  assurance    

Preparedness/Prevention 

Requirements  for  minimizing  threats  from  unplanned  events     

Contingency  Plan  and  Emergency  Procedures 

Requirements  for  contingency  plans  that  descnbe  how  hazards  frorr  fire  expio 
sion/and  other  releases  will  be  minimized 
Manifest  system  record  keeping  and  reporting 

Requirements  for  keeping  manifests  for  wastes  accepted  from  oflsite    

Operating  records  

Other  records  

Releases  from  Solid  Waste  Management  Units: 

Requirements  for  ground  water  monilonng         

solid  waste  management  unit  corrective  action  

Closure  Requirements  for  facility  closure  including: 

Closure  performance  standards  

A  closure  plan  

Time  for  closure  

Post-closure  

Financial  Assurance 


Individual 
permits 


Proposed  Standardized  Permit 


• 

• 
• 
• 
• 
• 

• 

• 


• 

• 

• 


• 


• 


• 


• 

However,    closure   plan    not   submitted 
until  6  months  pnor  to  closure 
• 
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Table  4.— Technical  Standard  Comparison — Continued 


Requirements  for  financial  assurance  for  closure  post-closure,  and  liability 


Management  Standards  for  Containers 

Requirements  for  management  of  containers  and  container  storage  areas,  and 
closure 
Tank  Systems 

Requirements  for  design  and  installation  of  tanks,  containment  of  releases,  oper- 
ating standards,  inspections  and  closure 


Containment  Buildings: 

Requirements  for  design  and  operation  and  closure 


Individual 
permits 


Proposed  Standardized  Permit 


Except  financial  assurance  for  post-clo- 
sure and  non-sudden  liability  require- 
ments are  not  applicable. 


Except  no  waiver  provision  from  sec- 
ondary containment,  no  underground 
tanks  allowed,  and  clean  closure  re- 
quired. 


Except,  clean  closure  required 


We  believe  that  the  current  minimum 
national  requirements  for  hazardous 
waste  management  in  tanks,  containers, 
and  containment  buildings  found  in  40 
CFR  Part  264  are  appropriate  for 
facilities  covered  under  the  proposed 
standardized  permit,  Tlerefore.  we  are 
proposing  to  incorporate  most  of  the 
part  264  standards  for  owners  and 
operators  of  hazardous  waste  facilities 
inco  the  proposed  part  267  standards 
with  minor  changes  necessary'  to 
accommodate  the  intent  of  the 
standardized  permit.  For  example,  we 
made  some  changes  to  accommodatp  the 
reduced  level  of  interaction  under  the 
standardized  permit  between  the 
permitting  agency  and  the  facility  owner 
or  operator.  Other  changes  were  made  to 
make  the  part  267  standards  more 
readable.  We  believe  that  the  proposed 
part  267  standards  provide  the  same 
baseline  of  protection  that  the  part  264 
standards  do. 

B.  Subpart  A — General 

1.  What  Are  the  Purpose,  Scope,  and 
Applicability  of  This  Proposed  Part^ 

In  §  267  1,  we  discuss  the  purpose 
scope,  and  applicability  of  the  part  26:" 
regulations  The  purpose  of  proposed 
part  267  would  be  to  establish  minimum 
national  standards  for  facilities 
managing  waste  under  a  standardized 
permit.  As  discussed  previously  in 
Section  1  C  4:  Who  would  be  Eligible  for 
a  Standardized  Permit',  facilities  thttf 
generate  waste  and  then  manage  the 
waste  on-site  in  tanks,  containers,  or 
containment  buildings  would  be  eligible 
for  a  standardized  permit  under  t()dav'> 
proposal  The  proposed  part  267 
regulations  would  apply  to  owners  and 
operators  of  facilities  who  non- 
thermally  treat  or  store  waste  under  a 
standardized  permit  as  described  in 
^  270  67,  We  explain  that  three 


categories  of  facilities  are  exempt  from 
the  part  264  regulations,  and  the 
proposed  part  267  regulations  would 
include  the  same  exemptions. 

First,  the  existing  part  261  regulations 
contain  requirements  for  the 
identification  and  listing  of  hazardous 
waste  and  also  discuss  several  waste 
stream.s  that  are  not  hazardous  waste. 
Facilities  that  manage  these  exempted 
wastes  and  non-hazardous  waste  are  not 
currently  subje'ct  to  the  part  264 
standards   Similarly,  we  are  proposing 
that  facilities  managing  these  excluded 
wastes  would  not  be  subject  to  the 
proposed  part  267  standards. 

Second.  ^264  1(0  currently  provides 
an  exemption  from  the  part  264 
regulations  for  facilities  that  manage 
hazardous  waste  if  the  state  in  which 
the  hazardous  waste  management 
activity  IS  occurring  has  a  RCRA 
hazardous  waste  program  authorized 
under  part  271  of  this  chapter.  The 
proposed  part  267  regulations  would 
also  contain  this  provision. 

Finally,  existing  §  264, 1(g) 
requirements  provide  an  exemption 
from  the  part  264  regulations  for  various 
facilities  and  individuals  who  manage 
hazardous  waste,  such  as  small  quantity 
waste  generators,  certain  recyclers, 
farmi^rs  disposing  of  waste  pesticides,  to 
name  a  few   The  proposed  part  267 
regulation.s  would  also  contain  the 
§  264  Ug]  exemption  provisions, 

2  What  Is  the  Proposed  Relationship  to 
Interim  Status  Standards' 

The  provisions  of  proposed  §  267.2 
discuss  the  relationship  of  the 
standardized  permit  requirements  to  the 
interim  status  standards.  Under  section 
3005(e)  of  RCRA,  owners  and  operators 
(if  hazardnus  waste  treatment,  storage, 
and  disposal  facilities  in  existence  on 
November  19,  1980  or  when  they  are 


subjected  to  RCRA  permitting,  and  who 
submit  appropriate  notification  and  a 
Part  A  permit  application  have  "interim 
status."  The  proposed  §267.2 
provisions  are  similar  to  those  found  in 
the  current  §  264,3.  Under  the  proposed 
provisions,  if  you  are  currently 
complying  with  the  requirements  for 
interim  status  as  defined  in  section 
3005(e)  of  RCRA  and  qualifying  for 
interim  status  under  §  270.70.  you 
would  be  required  to  continue  to 
comply  with  the  interim  status 
standards  specified  in  part  265  until 
final  disposition  of  your  standardized 
permit  application. 

3.  How  Would  This  Subpart  Affect  an 
Imminent  Hazard  Action? 

Proposed  §  267.3  repeats  the 
provisions  found  currently  in  §  264.4 
concerning  imminent  and  substantial 
hazards.  As  this  proposed  provision 
states,  the  permitting  agency  could  issue 
enforcement  orders  to  a  facility  if  an 
imminent  euid  substantial  endangerment 
to  human  health  or  the  environment  is 
present,  even  if  the  facility  is  complying 
with  the  proposed  part  267  provisions. 

C.  Subpart  B — General  Facility 
Standards 

This  section  of  the  preamble  discusses 
the  general  facility  standards  that  we  are 
proposing  for  standardized  permitted 
facilities.  These  proposed  general 
facility  standards  are  similar  to  the 
general  facility  standards  currently 
found  in  the  40  CFR  part  264  subpart  B. 
They  describe  how  you  would  obtain  an 
EPA  identification  number,  and  what 
the  proposed  requirements  would  be  for 
waste  analysis,  site  security,  general 
inspection  schedule,  employee  training, 
managing  ignitable,  reactive,  or 
incompatible  waste,  and  locations 
standards.  We  are  requesting  your 
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comments  on  the  appropriateness  of 
these  proposed  general  facility 
standards. 

1.  Would  This  Subpart  Apply  to  Me? 

Section  267.10  contains  the  proposed 
applicability  language  of  this  subpart. 
This  section  states  that  "this  subpart 
applies  to  you  if  you  own  or  operate  a 
facility  that  treats  or  stores  hazardous 
waste  under  a  part  270  subpart  I 
standardized  permit,  except  as  provided 
in  §  267.1(b)."  We  repeat  this 
applicability  language  in  all  the 
proposed  subparts  of  part  267. 

2.  How  Would  1  Comply  With  This 
Subpart? 

Proposed  §267.11  lists  the  steps  that 
vou  would  take  if  this  subpart  applies 
to  you.  Specifically,  you  would  obtain 
an  EPA  identification  number,  and 
follow  prescribed  requirements  for 
waste  analysis,  security,  inspections, 
training,  special  waste  handling,  and 
location  standards. 

3.  How  Would  I  Obtain  an  Identification 
Number? 

Proposed  §  267.12  repeats  the 
requirement  found  currently  in  §  264.11 
on  identification  numbers  with  the 
addition  of  who  to  contact  for 
information.  Permitting  agencies  use  a 
facility's  identification  number  to  track 
the  operations  at  the  facility  and  to  enter 
the  facility  in  their  hazardous  waste 
facility  data  system.  The  existing  notice 
requirements  of  §  264.12(a)  and  (b)  are 
not  applicable  to  the  proposed 
standardized  permit  situation  because, 
under  this  proposal,  no  waste  would  be 
coming  onto  a  standardized  permitted 
facility  from  any  off-site  sources.  The 
existing  requirements  of  §  264.12(c). 
stipulating  that  you  notify  a  new  owner 
or  operator  of  your  facility  of  the 
requirements  of  both  this  part  and  part 
270,  are  included  in  proposed  subpart  E 
(Record  keeping,  reporting,  and 
notifications), 

4.  What  Are  the  Proposed  Waste 
Analysis  Requirements? 

Proposed  §  267.13  discusses  general 
waste  analysis  requirements  and  repeats 
most  of  the  requirements  currently 
found  in  §  264.13  except  for  those 
specific  to  off-site  generated  waste  and 
land  disposal  units,  which  are  not 
proposed  to  be  eligible  for  standardized 
permits.  We  are  not  proposing  to 
include  in  §  267.13  off-site  waste  and 
disposal  units  discussed  in 
§§264.13(a)(3)(ii).  (a)(4),  (b)(5),  (b)(7), 
and  (c). 

Under  the  standardized  permit 
procedures  proposed  in  §270.67,  you, 
as  the  facility  owner  or  operator,  would 


be  required  to  develop  a  waste  anaU  -.i^ 
plan  and  keep  it  at  vcnir  farilitv  You 
can  find  the  proposed  waste  analysis 
plan  requirements  in  §  267  13(b).  The 
waste  analvsis  plan  would  describe 
sampling  and  analytical  procedures. 
The  purpose  of  the  waste  analysis  plan 
would  be  to  ensure  that  \ ou  possess 
sufficient  information  on  the  properties 
of  the  waste  to  be  able  to  treat  or  store 
the  waste  in  a  safe  manner  The  waste 
analysis  plan  required  by  prup{jsed 
§267.13  (b)  should  be  the  .same  level  ui 
detail  as  the  existing  plan  currently 
required  by  §  264  13   You  would  be 
required  to  specify  in  the  plan  the  level 
of  analysis  you  would  perform  on  vour 
waste  and  the  frequency  with  whii  h 
vou  would  repeat  the  analvsis. 

5.  What  Are  the  Proposed  Security 
Requirements' 

The  facility  security  procedures  we 
proposed  in  §267.14  are  important 
factors  in  the  safe  management  of 
hazardous  waste.  These  proposed 
requirements  are  similar  to  the  s(>curity 
requirements  found  in  current  §  264  14 
The  provisions  of  §  267  14  would 
require  vou  to  have  securitv  procedures 
that  prevent  the  unknowing  entrv  nf 
people  and  minimize  the  potential  fur 
the  unauthorized  entrv  of  people  or 
livestock  onto  the  actne  p(irtif)n  of  the 
facility.  We  are  proposing  that,  during 
inspection  of  the  facility,  the  permitting 
agency  could  review  the  security 
procedures  and  determine  if  the 
components  of  the  security  system  are 
in  place  and  in  working  order 

If  vou  wish  an  exemption  to  an\ 
component  of  the  security  system,  as 
provided  under  the  proposed  provisions 
in  §  267.14(a)  (similar  to  pro\isions  of 
§  264.14),  you  would  be  required  to 
prepare  a  written  justification  and  keep 
it  readily  available  on-site  at  your 
facility.  This  procedure  is  different  from 
the  existing  §  264.14  provisions  in  that 
you  would  not  make  the  demonstration 
to  the  Director,  but  instead  self-(:ertif\ 
that  vou  qualify  for  the  exemption  This 
self-certification  is  similar  to  the 
demonstration  currently  available  to 
interim  status  facilities  under  §  265  14. 
The  proposed  §267,14  pro\isi(m 
contains  two  conditions  for  the 
exemption:  (1)  If  unauthorized  entr>- 
will  not  result  in  in)urv  to  people  or 
livestock  who  might  enter  the  facility, 
and  (2)  if  such  entrv  will  not  result  m 
injury  to  the  environment  (for  example, 
as  a  result  of  disturbing  the  waste  or  the 
equipment  within  the  active  portion  of 
the  facility)  Because  past  experience 
shows  us  that  these  two  conditions  are 
rarelv  satisfied,  we  do  not  expei:t  manv 
of  \C)U  would  be  able  to  qualib.  for  the 
proposed  exemption  from  security 


reijuip' men!..   W  ,   invite  comment  on 
the  inclusion  ol  this  proposed 
exemption  for  standardized  permits.  Do 
you  believe  that  the  exemption  from 
security  provisions  is  appropriate  for 
facilities  operating  under  standardized 
permits? 

fi  What  Are  the  Proposed  General 
inspection  Schedule  Requirements? 

We  propose  requiring  you  to  make  the 
general  inspection  schedule,  as  well  as 
the  inspection  logs  or  summaries,  as 
described  in  proposed  §  267.15.  readily 
available  at  your  facility.  You  would 
generally  develop  and  follow  your  own 
written  inspection  schedules.  You 
would  be  required  to  base  the  written 
inspection  schedule  described  in 
proposed  §  267.15  on  your  facility's 
critical  processes,  equipment,  and 
structures,  and  on  the  potential  for 
failure  and  the  rate  of  deterioration 
processes  (for  example,  corrosion)  that 
may  lead  to  failure  (just  as  is  required 
currcntlv  in  §264.15).  We  are  proposing 
to  retain  minimum  inspection 
requirements  and  schedules  for  tanks, 
I ontainers.  and  containment  buildings. 
■^  uu  would  be  required  to  incorporate 
tliese  inspection  schedules  into  your 
written  inspection  schedules.  You 
would  document  all  repairs  and 
responses  to  problems  noted  during 
inspections  in  vour  inspection  log  and 
keep  the  documentation  with  the 
inspection  schedule  Several  of  the 
regulaton.'  citations  currently  in 
§264  15(b)(4)  are  not  appropriate 
because  they  refer  to  units  that  are  not 
eligible  for  the  proposed  standardized 
permit  (for  example,  thermal  treatment 
units  and  land  disposal  units);  therefore, 
we  are  not  including  these  citations  in 
the  proposed  §  267.15(b)(3) 
requirements. 

7  What  Training  Would  my  Employees 
be  Required  to  Have? 

The  purpose  of  the  training 
requirement  is  to  reduce  the  potential 
for  mistakes  that  might  threaten  human 
health  or  the  environment  by  ensuring 
that  facility  personnel  are 
knowledgeable  in  the  areas  to  which 
they  are  assigned.  The  proposed 
standards  found  in  §  267.16  are 
essentially  the  same  as  the  training 
standards  currently  in  §  264.16,  and 
include  requirements  that  specify  what 
training  \  our  personnel  would  be 
required  to  have  and  when  they  need  to 
receive  training  to  do  their  jobs.  You 
would  be  required  to  keep  a  description 
of  the  training  program  and  individual 
personnel  training  logs  with  the  other 
required  records  at  your  facility. 
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8  What  Are  the  Proposed  Requirements 
for  Managing  Ignitable,  Reartivtv  or 
Incompatible  Waste' 

We  propose  general  requirements  for 
handling  ignitable,  reactive,  or 
incompatible  waste  in  §  267.17  which 
are  simdar  to  the  existing  requirements 
found  in  §  264  1 7  These  general 
requirements  minimize  the  potential  for 
accidents  when  \ou  handle  ignitable  or 
reactive  waste,  or  when  you  mi.x 
incompatible  wastes.  Extreme  heat  or 
pressure,  fires,  explosions,  violent 
reactions,  or  damage  to  the  structural 
integrity  of  the  device  or  unit  cnntaining 
the  waste  are  clearlv  undesirable 
because  of  the  likelihood  that  they  will 
cause  iniurv  or  death  or  releasf> 
hazardous  waste  into  the  environnuTit 

9  What  Are  the  Proposed  Standards  for 
Selecting  the  Location  of  my  Facility? 

The  proposed  technical  standards 
would  require  you  to  comply  with 
location  standards  described  in 
^  267. 18  These  standards  are  similar  to 
the  location  standards  currently  found 
in  ^  264.18,  We  believe  that  the  hx  atutn 
characteristics  of  a  facility  are  an 
important  consideration  in  ensuring  safe 
waste  management  The  hazards  a 
facility  could  present  to  human  health 
and  the  environment  may  be  increased 
by  locating  a  facility  in  certain  areas 
These  proposed  location  standards  are 
designed  to  reduce  these  additional 
risks.  We  believe  that  you  should  b^ 
required  to  submit  the  information 
required  by  the  location  standards  tn  the 
permitting  agency,  because  the  location 
of  the  facility  is  a  site-specific  factor  that 
determines  its  suitability  for  hazardous 
waste  management  activities  W>' 
discuss  the  submittal  of  this  information 
to  the  permitting  agency  in  more  detail 
later  in  Section  IX  B:  What  Information 
would  I  need  to  submit  to  the  Permitting 
Agency  to  Support  my  Standardized 
Permit  Application? 

The  proposed  location  standards 
found  in  §267  18  would  restrict  the 
siting  and  waste  management  activiti-^s 
of  facilities  in  floodplains  and  seismic 
zones.  We  determined  in  1981  that 
waste  management  activities  should  be 
restricted  in  those  two  areas  because  of 
the  risks  that  these  locations  pose 

The  existing  §  264  18(c)  provision  that 
sets  forth  location  standards  for  salt 
domes,  salt  bed  formations,  and 
underground  mines  and  caves  is  not 
included  in  the  proposed  location 
standards  of  §  267  18  because  this 
provision  deals  with  hazardous  waste 
disposal  which  is  not  eligible  for  a 
proposed  standardized  permit 

The  proposed  §  267  18  standards 
retain  the  existing  §  264  18(b)  provisions 


allowing  facilities  to  locate  within  a 
100-year  floodplain  as  long  as  the 
facility  meets  proper  design. 
construction,  and  operating 
requirements  to  prevent  washout,  and  to 
seek  a  waiver  if  the  facility  can  remove 
the  waste  before  flood  waters  can  reach 
the  facility.  If  a  waiver  is  granted,  the 
facility  to  where  the  waste  is  moved 
would  be  required  to  either  have  a 
RCRA  permit  to  manage  that  particular 
waste  or  have  interim  status.  We  invite 
comments  on  whether  we  should  retain 
the  floodplain  waste  removal  waiver  in 
the  standardized  permit.  It  has  been  our 
experience  that  the  submittal  and 
approval  of  any  waiv^-r  involves  a 
lengthy  review  process.  This  review- 
process  may  defeat  the  streamlined 
permitting  goal  of  the  standardized 
permit. 

The  §  264.18(b)(ii)  provisions  are 
specific  to  land  disposal  waste 
management  activities  and  is  not 
applicable  to  the  standardized  permit 
situatKm  Therefdre.  these  requirements 
have  not  been  added  to  the  proposed 
§  267.18(b)  provisions 

10  Would  I  Be  Required  To  Have  a 
("onstruction  Quality  Assurance 
Program' 

No.  under  the  proposed  rule,  you 
would  not  need  a  construction  quality 
assurance  program  bee  ause  vou  are  not 
managing  waste  in  land  disposal  units. 
The  existing  «5  264  14  construction 
quality  assurance  program  has 
provisions  that  are  applicable  to  surface 
impoundments,  waste  piles,  and  landfill 
units   Because  these  units  are 
considered  land  disposal  units  and  not 
eligible  for  a  proposed  standardized 
permit,  the  construction  quality 
assurance  program  is  not  included  in 
the  proposed  part  267  requirements. 
Therefore,  we  did  not  include  a  section 
containing  those  provisions. 


n  Subpart  C. 
Prfvpntion 


-Prpparedness  and 


This  proposed  subpart  contains 
standards  that  would  require  you.  as  the 
ow  ner  or  operator  of  a  hazardous  waste 
facilitv.  to  minimize  threats  to  human 
health  and  the  environment  caused  by 
the  release  of  waste  from  a  fire, 
explosion  or  anv  unplanned  event. 
Except  where  noted,  the  proposed 
requirements  of  this  subpart  are  the 
same  as  those  currently  found  in 
subpart  C  of  part  264   We  are  requesting 
your  comments  on  these  proposed 
preparedness  and  prevention 
requirements. 


1.  What  Are  the  Proposed  General 
Design  and  Operation  Standards? 

Proposed  §  267.31  would  require  you 
to  design,  construct,  maintain,  and 
operate  your  facility  to  minimize  threats 
to  human  health  and  the  environment 
caused  by  the  release  of  waste  being 
managed  at  the  facility  from  a  fire, 
explosion  or  any  unplanned  event.  This 
is  the  same  provision  that  is  found  in 
existing  §264.31. 

2.  What  Equipment  Would  1  Be 
Required  To  Have? 

Proposed  §  267.32  would  require  you 
to  have  certain  equipment  at  the  facility, 
including  an  alarm  system, 
communication  equipment,  fire 
extinguishers  and  fire  control 
equipment,  and  either  water  for  hose 
streams,  foam  equipment,  or  water  spray 
systems.  This  proposed  provision  would 
also  allow  you  to  not  have  certain 
equipment  if  the  potential  hazards  at  the 
facility  don't  warrant  having  the 
equipment.  This  proposed  section 
differs  from  the  existing  §  264.32  in  that 
the  Director  would  not  have  to  make  a 
determination  about  whether  your 
facility  can  be  exempt  from  naving  some 
of  the  required  equipment.  However, 
you  would  be  required  to  keep 
documentation  supporting  any 
equipment  exemption  at  the  facility  and 
you  would  make  the  documentation 
available  for  review  by  the  permitting 
agency  and  the  public.  In  this  respect, 
the  proposed  §  267.32  is  the  same  as  the 
current  §  265.32  regulation  governing 
interim  status  facilities. 

3.  What  Are  the  Proposed  Testing  and 
Maintenance  Requirements  for  the 
Equipment? 

Proposed  §  267.33  would  require  you 
to  test  and  maintain,  as  necessary,  all 
the  equipment  proposed  in  §  267.32  so 
that  it  would  be  ready  when  needed. 
This  provision  is  the  same  as  the 
requirements  currentlv  found  in 
§264.33. 

4.  When  Would  Personnel  Be  Required 
To  Have  Access  to  Communication 
Equipment  or  an  Alarm  System? 

Proposed  §  267.34  would  require  all 
personnel  involved  in  waste  handling  to 
have  ready  access  to  the  communication 
equipment  and  alarms,  including 
situations  when  only  one  employee  is 
working  at  the  facility.  The  requirement 
would  not  apply  when  the  equipment  is 
not  required  under  proposed  §  267.32. 
As  opposed  to  the  existing  requirements 
in  §  264.34,  no  prior  determination  by 
the  Regional  Administrator  would  be 
required  for  the  exemption.  However, 
you  should  keep  documentation 
supporting  the  exemption  at  your 
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facility,  and  would  be  required  to  make 
it  available  for  review  by  the  public  and 
the  permitting  Agency.  This  is  the  same 
approach  applicable  to  interim  status 
facilities  under  existing  §  265.34. 

5.  How  Would  I  Ensure  Access  for 
Personnel  and  Equipment  During 
Emergencies? 

Proposed  §  267.35  would  require  you 
to  maintain  sufficient  aisle  space  to 
allow  for  rapid  remediation  of  any 
emergency  The  aisle  space  should  be 
wide  enough  to  allow  personnel,  fire 
protection  equipment,  spill  control 
equipment,  and  decontamination 
equipment  to  move  to  any  facility 
operation  in  the  case  of  an  emergency 
This  provision  is  the  same  as  the  current 
§  264.35  requirement,  except  for  the 
provision  for  a  waiver  in  §  264.35.  We 
have  not  provided  for  a  waiver  in 
proposed  §  267.35  because  we  do  not 
believe,  under  the  proposed 
standardized  permit,  that  a  situation 
would  arise  when  sufficient  aisle  space 
should  not  nor  could  not  be  provided 

6.  What  Arrangements  Would  I  Be 
Required  To  Make  With  Local 
Authorities  for  Emergencies? 

The  proposed  §267.36  provisions 
would  require  you  to  attempt  to  make 
arrangements  with  local  police,  fire  and 
emergency  response  authorities,  and 
hospitals  to  assist  in  responding  to 
emergencies.  These  requirements  are 
similar  to  those  found  in  existing 
§  264.37  and  include  provisions  on 
familiarizing  emergency  response 
personnel  with  the  facility  layout, 
properties  of  the  wastes  you  manage, 
possible  evacuation  routes,  and  types  of 
injuries  or  illnesses  that  could  result 
from  fires,  explosions,  or  releases  at  the 
facility.  You  would  be  required  to 
document,  in  the  facility's  operating 
record,  any  refusal  on  the  part  of  any  of 
the  State  or  local  authorities  to  enter 
into  such  arrangements. 

E.  Subpart  D — Contingency  Plan  and 
Emergency  Procedures 

This  proposed  subpart  contains 
standards  that  would  require  your 
facility  to  have  a  contingency  plan  that 
describes  how  hazards  to  human  health 
and  the  environment  will  be  minimized. 
The  requirements  of  this  proposed 
subpart  are  similar  to  the  provisions 
currently  found  in  subpart  D  of  part  264, 
with  the  exception  that  you  would  not 
be  required  to  submit  the  plan  with  your 
application. 


1 .  What  Is  the  Purpose  nf  the  Proposed 
Contingencv  Plan  and  How  Wduld  I  Use 
iti" 

The  proposed  provisions  of  §267.51 
would  require  you  to  have  a 
contingency  plan  at  Vf)ur  facility.  The 
purpose  of  the  plan  is  to  minimize 
hazards  to  human  heahh  or  the 
environment  whenever  a  fire,  explosion 
or  unplanned  event  results  in  the 
release  of  hazardous  waste  or  hazardous 
waste  constituents  "^'ou  would  be 
required  to  comply  with  the  proposed 
requirements  of  §  267  51  immediately 
whenever  there  is  a  fire,  explosiim,  or 
release  of  hazardous  waste  or  hazardous 
constituents  that  could  threaten  human 
health  or  the  environment  The 
proposed  requirements  in  §267.51  are 
the  same  as  the  provisions  currently 
found  in  §  264.51 

2.  What  Would  Be  Required  To  Be  in 
my  Contingency  Plan? 

Under  proposed  §  267.52.  you  would 
be  required  to  include  the  following  in 
your  contingency  plan  a  description  nf 
the  planned  response  to  emergencies  at 
your  facility;  any  arrangements  with 
local  and  state  agencies  to  provide 
emergency  response  support  (§  267  36|; 
a  list  of  your  facility's  emergency 
coordinators,  a  list  of  your  facility's 
emergency  equipment;  and  an 
evacuation  plan,  where  necessary  The 
primary  purpose  of  the  proposed 
contingency  plan  is  to  ensure  that  you 
have  anticipated  potential  emergencies 
and  have  developed  appropriate 
response  plans.  Under  EPA's  existing 
"one-plan"  guidance  for  contingency 
planning  (61  FR  28641,  lune  5.  1996). 
you  are  currently  allowed  to  consolidate 
multiple  plans  that  may  be  required 
under  various  regulations  into  one 
functional  emergency  response  plan 
Facilities  that  are  required  to  comply 
with  the  existing  §  264,52  requirements. 
are  allowed  to  meet  these  requirements 
by  following  the    one-plan"  guidance 
Likewise,  if  you  need  to  comply  with 
proposed  §267.52  requirements,  you 
would  not  need  to  prepare  a  separate 
plan  if  you  already  had  a  contingency 
plan  that  followed  the  "one-plan 
guidance.  The  proposed  requirements  of 
§  267.52  are  similar  to  the  current 
provisions  of  §264.52.  However, 
proposed  §  267  52  does  not  include  the 
existing  requirement  of  §  264  52(d)  to 
submit  the  compliance  plan  information 
at  the  time  of  certification   However, 
this  information  would  be  kept  at  the 
facility  as  proposed  by  §  270.290(g). 


3  Who  Would  He  Required  To  Have 
Copies  of  the  Contingency  Plan? 

Section  267.53,  as  proposed,  would 
require  that  you  keep  a  current  copy  of 
the  plan  at  your  facility  and  give  copies 
to  all  local  authorities,  including 
hospitals,  that  may  be  called  in  the 
event  of  an  emergency  This 
requirement  is  the  same  as  the  provision 
in  current  §  264  53.  You  may  choose,  in 
the  interests  of  promoting  good 
community  relations,  to  provide  a  copy 
of  the  plan  to  the  heads  of  any  local 
community  groups  as  well.  EPA  has 
learned  anecdotally  that  communities 
can  be  very  interested  in  this  type  of 
information. 

4  When  Would  I  Have  To  Revise  the 

Contingency  Plan? 

Proposed  §  267.54  lists  the  criteria 
that  du  tdte  when  you  would  need  to 
revise  the  contingency  plan.  The 
proposed  §  267.54  requirements  are  the 
same  as  provisions  currently  found  in 
§  264.54.  Factors  that  would  require  you 
to  modify-  the  contingency  plan  include 
changes  in  any  of  the  lists  of  equipment 
(ir  emergency  coordinators,  a  failure  of 
the  plan  when  it  was  implemented, 
permit  revision,  and  changes  in  design, 
construction,  operation,  or  maintenance 
that  matenallv  increase  the  potential  for 
harm  tn  human  health  or  the 
environment. 

5  What  is  the  Proposed  Role  of  the 
Emergency  Coordinator' 

Section  267.55,  as  prnposed,  would 
require  at  least  one  employee  to  be 
responsible  for  i  ijordinating  all 
emergency  responses  The  employee 
may  be  either  at  the  facility  or  on  call, 
and  would  be  n»quired  to  be 
knowledgeable  of  all  aspects  of  the 
cimtingenry  plan,  the  facility 
operations  the  waste  handled,  location 
of  records   and  facility  layout.  Equally 
important  the  employee  should  be  able 
to  commit  necessary  resources  to 
implement  the  contingency  plan. 
Existing  Is  264,55  has  the  same 
requirements. 

6  What  Are  the  Proposed  Emergency 
Proc:edures  for  the  Emergency 
Coordinator? 

Proposed  §  267.56.  which  elaborates 
on  the  responsibilities  of  the  emergency 
coordinator,  is  the  same  as  the  existing 
provisions  found  in  §  264.56. 
Applicable  responsibilities  var\'  with 
type  and  variety  of  waste  handled  and 
the  complexity  of  the  facility.  The 
responsibilities  include  the  following: 
ai  tivating  alarms;  notifying  appropriate 
State  and  local  authorities,  as  needed; 
identifying  the  nature,  source,  and 
extent  nf  anv  release;  assessing  possible 
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hazards  tn  human  health  or  the 
environment;  and  monitoring  for  leaks, 
pressure  buildups,  gas  generation,  or 
ruptures,  as  appropriate. 

Proposed  §  267  57  discusses  actions 
that  the  emergency  coordinator  would 
be  required  to  take  after  an  emergency, 
These  actions  include  the  following:  the 
treatment,  storage,  or  disposal  of  any 
materials  or  waste  that  result  from  a 
release,  fire,  or  explosion  at  the  facility; 
and  the  examination  and  replacement,  if 
necessary,  of  any  emergency  equipment 
you  use  in  response  to  the  emergency. 
This  provision  corresponds  to  existing 
§264. 56(g)  and  (h). 

Proposed  §  267  58  identifies  your 
responsibilities,  as  the  owner  or 
operator  of  a  hazardous  waste 
management  facility,  operating  under  a 
standardized  permit  You  would  be 
required  to  notify  the  Director  and 
appropriate  state  and  local  authorities 
about  details  of  the  incident  that 
required  implementing  the  contingency 
plan.  This  provision  corresponds  to 
existing  *j  264.56  fi)  and  (j)     • 

F  Subpart  E — Recordkeeping. 
Reporting,  and  Notifying 

This  proposed  subpart  of  267  contains 
the  standardized  permit  record  keeping, 
reporting  and  notifying  requirements 

1,  When  Would  I  Need  To  Manifest  mv 
Waste' 

Because  the  part  267  standardized 
permit  regulations,  as  proposed,  would 
not  apply  tn  facilit\'  owners  and 
operators  who  receive  waste  from  off- 
site,  the  requirements  currently  found  in 
§  264.71  (a),  (b),  and  (d)  are  not  included 
in  §  267,71   Existing  regulations  that 
apply  to  waste  sent  from  the  generator 
§  264.71(c),  has  been  retained  in 
proposed  §  267.70  This  is  because  there 
could  be  situations  where  waste 
generated,  stored,  or  treated  at  a  faf:ilitv 
operating  under  a  standardized  permit 
could  be  shipped  off-site  for  final 
treatment  or  disposal.  Also  this 
proposed  subpart  has  been  renamed 
(compared  to  subpart  E  of  part  264)  to 
reflect  that  no  manifest  system  is 
involved  The  existing  provisions  of 
§  264.72.  which  cover  manifest 
discrepancies,  apply  only  to  wastes 
received  from  off-site  sources.  Because 
the  proposed  rule  does  not  currently 
apply  to  off-site  shipments,  we  did  not 
include  that  section  in  Part  267,  As 
mentioned  earlier  in  Section  I  E  3,  we 
are  interested  in  your  comments  on 
whether  the  scope  of  the  proposed 
standardized  permit  regulations  should 
be  expended  to  include  facilities  that 
treat  or  store  waste  generated  off-site. 


2.  What  Information  Would  I  Need  To 
Keep' 

Proposed  §267.71  would  require  you 
to  maintain  a  record  of  operations  at 
vour  facility  This  provision  is  similar  to 
the  current  requirements  found  in 
§264.73.  You  would  be  required  to  keep 
the  operating  record  at  your  facility 
until  final  closure  of  your  facility.  The 
information  that  you  would  place  in  the 
operating  record  includes  the  following; 
descriptions  and  quantities  of  waste 
handled,  location  of  the  wastes  at  the 
facility,  results  of  waste  analyses  and 
determinations,  reports  of  incidents  that 
required  implementing  the  contingency 
plan,  inspection  reports,  monitoring  and 
testing  data,  closure  cost  estimates, 
waste  minimization  certification,  and 
information  required  under  the  land 
disposal  restrictions  found  in  part  268 
of  this  chapter.  Under  existing  §  268.7, 
if  a  generator  sends  waste  off-site  for 
land  disposal,  the  generator  must 
determine  if  the  waste  has  to  be  treated 
before  it  can  be  land  disposed.  The 
generator  must  keep  records  that  were 
used  to  make  this  determination. 
Because  proposed  part  267  only  applies 
to  the  on-site  storage  and  treatment  of 
hazardous  waste,  certain  existing 
paragraphs  in  §  264,73  were  not 
included  in  the  proposed  §267.71 
'standards. 

3.  What  Records  Would  I  Provide  to  the 
Permitting  Agency' 

Proposed  §267.72  stipulates  that  you 
would  furnish  all  records  required  in 
this  part  upon  request  to  the  permitting 
authority.  This  is  the  same  requirement 
currently  found  in  §  264.74.  It  should  be 
noted  that  proposed  part  270  subpart  I 
requires  many  of  the  same  records  be 
made  available  to  the  public  for  review. 
However,  the  Agency  is  not  proposing 
to  make  the  entire  operating  record 
available  for  public  review.  This  is  the 
same  as  the  current  situation;  a  RCRA 
facility's  operating  record  is  not  subject 
to  public  reviHw.  However,  the 
information  described  in  part  270 
subpart  I  is  subject  to  public  disclosure. 
See  Section  IX  B:  What  Information 
would  1  Need  to  Submit  to  the 
Permitting  Agency  to  Support  my 
Standardized  Permit  Application?,  and 
Section  I.X  D  What  Information  would 
be  Required  to  be  Kept  at  My  Facility?. 
The  existing  provisions  in  §  264.74(c) 
are  not  proposed  for  §  267.71.  because 
they  apply  to  land  disposal,  which  is 
not  currentiv  covered  bv  the  proposed 
standardized  permit. 


4.  What  Reports  Would  I  Need  To 
Prepare  and  Who  Would  I  Need  To 
Send  Them  to? 

Proposed  §  267.73  contains  the  same 
requirement  for  submitting  a  biennial 
report  as  the  existing  requirements  of 
§  264.75.  As  with  264.75,  the  report 
covers  a  facility's  activities  including; 
the  method  of  treating  or  storing  waste, 
the  most  recent  cost  estimate  for 
closure,  waste  reduction  efforts,  and 
changes  in  waste  volume  and  toxicity. 
Section  264.75(c)  and  (d),  which  applies 
to  off-site  facilities  and  wastes  received, 
have  not  been  included  in  proposed 
§  267.73,  because  the  proposed 
standardized  permit  does  not  apply  to 
such  facilities. 

Because  the  existing  §  264.76 
provision  for  unmanifested  waste  report 
applies  to  facilities  that  receive  waste 
from  off-site,  which  is  not  currently 
allowed  under  the  proposed 
standardized  permit  rule,  that  section 
has  not  been  included  in  proposed 
§267.73. 

Proposed  §  267.73  also  lists  reports,  in 
addition  to  the  biennial  report,  that  you 
would  have  to  submit  in  special 
circumstances.  You  would  report  on 
fires,  releases,  and  explosions  at  your 
facility  and  report  when  your  facility 
closes.  You  would  also  submit  any  other 
reports  required  for  container  storage 
units,  tanks,  and  containment  buildings, 
and  reports  required  under  the  air 
standards  in  part  264  subparts  AA.  BB, 
andCC. 

5.  What  Notifications  Would  Be 
Required? 

If  your  facility  changes  owner  or 
operator,  you  would  be  required  to 
notify  that  person,  in  writing,  of  the 
proposed  requirements  of  §  267.74  as 
well  as  those  in  proposed  part  270, 

G.  Subpart  F — Releases  From  Solid 
Waste  Management  Units 

1,  Would  This  Proposed  Rule  Require 
me  To  Address  Releases  of  Hazardous 
Waste  or  Constituents  From  Solid  Waste 
Management  Units? 

This  proposed  rule  would  require  you 
to  undertake  corrective  action  to  address 
releases  of  hazardous  waste  or 
constituents  from  solid  waste 
management  units  (SWMUs)  ( the 
'facility-wide  corrective  action 
requirement  imposed  by  section 
3004(u))  if  your  facility,  or  a  portion  of 
your  facility,  as  a  condition  of  your 
standardized  permit  (unless  of  course, 
standardized  permit  conditions  are 
being  added  to  an  existing  permit  that 
already  addresses  corrective  action). 

The  corrective  action  requirements 
proposed  for  standardized  permits  for 
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storage  facilities  are  identical  in 
substance  to  the  existing  corrective 
action  requirements  for  non- 
standardized  permits  for  such  facilities'* 
and.  as  in  the  case  of  non-standardized 
permits,  site-specific  cleanup 
requirements  would  be  required  to  be 
determined  on  a  site-by-site  basis. 
Because  corrective  action  requirements 
are  site-specific.  EPA  or  the  authorized 
State  would  include  them  in  the 
supplemental  portion  of  your 
standardized  permit. 

2.  Are  the  Proposed  Corrective  Action 
Requirements  for  Standardized  Permits 
Different  From  the  Corrective  Action 
Requirements  for  Individual  Permits? 

The  proposed  corrective  action 
requirements  for  standardized  permits 
are  specified  in  §  267,101  of  part  267 
subpart  F  and  are  analogous  in 
substance  to  the  current  requirements  of 
§  264.101 ,  which  otherwise  would  apply 
to  the  facilities  addressed  in  this 
proposed  rule.^  Proposed  §  267.101(a) 
(analogous  to  existing  §  264.101(a)) 
would  impose  the  general  RCRA  section 
3004(u)  requirement  that  all  facilities 
seeking  a  permit  must  conduct 
corrective  action  as  necessary  to  protect 
human  health  and  the  environment  for 
all  releases  of  hazardous  wastes  or 
constituents  from  solid  waste 
management  units  at  the  facility 
Proposed  §  267.101(b)  (analogous  to 
existing  §  264.101(b))  would  require  that 
the  permit  specify  a  schedule  of 
compliance  for  completing  corrective 
action  at  the  facility  (where  corrective 
action  is  not  completed  prior  to  permit 
issuance),  and  provide  assurances  of 
financial  responsibility  for  completing 
corrective  action.  Proposed  §267. 101(c) 
(analogous  to  existing  §  264.101(c)) 
generally  would  require  you  to  conduct 
corrective  action  beyond  the  facility 
boundary,  and  to  provide  financial 
assurance  for  such  corrective  action. 
Proposed  §  267.101(d)  (analogous  to 
existing  §  264.101(d))  provides  that 
facilities  that  require  a  RCRA  permit 


*The  .ipenfic.  language  of  the  provisions. 
however,  differs  from  Ihe  language  in  Part  264 
because  of  the  Agency's  recent  efforts  to  use  'plain 
language  "  techniques  when  drafting  regulations  and 
other  documents 

'  'V'ou  should  note  that  there  are  significant 
differences  between  existing  part  264  subpart  F  and 
proposed  part  267  subpart  F,  because  the  hazardous 
waste  management  units  that  are  proposed  to  Iw 
eligible  for  standardized  permits  are  not  subiect  to 
most  existing  provisions  of  part  264  Subpart  F.  The 
existing  requirements  of  %^  264.91-100.  applv  to 
"regulated  units.  "  which  are  currently  defined  in 
t»  264.90  as  surface  impoundments,  waste  piles,  and 
land  treatment  units  or  landfills  that  receives 
hazardous  waste  after  |ulv  26.  1982  Since  these 
units  are  not  proposed  to  be  eligible  for  the 
standardized  permits,  proposed  part  267  Subpart  F 
does  not  contain  provisions  analogous  to  sections 
264  91-lOt) 


only  because  they  treat,  store,  or  dispose 
of  hazardous  waste  in  the  course  of 
conducting  a  cleanup  are  not  subject  to 
the  facilitv-wide  proposed  corrective 
action  requirements  of  §  267  101. 

3.  Why  Are  we  Proposing  These 
Requirements? 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Resource  Conservation  and  Reco\er\ 
Act  (RCR.^),  Congress  directed  EPA  to 
require  corrective  action  as  necessary  to 
protect  human  health  and  thf 
environment  for  releases  from  all  .solid 
waste  management  units  (SWMUs)  at 
hazardous  waste  treatment,  storage,  and 
disposable  facilities  seeking  a  permit. 
Section  3004(u)  of  RCR.A  requires  that 
any  permit  issued  under  section  300,51 1  ) 
of  RCRA  to  such  a  facility  after 
November  8,  1984.  address  rnrreclivi' 
action  for  releases  of  hazardous  wastes 
or  hazardous  con.stituents  from  any 
SWMU  at  the  facility  Section  3004(u) 
requires  that  schedules  of  compliani  e 
(where  corrective  action  cannot  be 
completed  prior  to  permit  issuance!  and 
financial  assurances  for  completing 
such  corrective  action  be  included  m 
the  permit.  In  addition,  section  3004(v! 
directs  EPA  to  require  corrective  action 
beyond  the  facility  boundar\'.  where 
permission  to  conduct  such  corrective 
action  can  be  obtained.  Because 
standardized  permits,  like  non- 
standardized  permits  (individual 
permits  and  permits-by-rule),  would  be 
issued  under  the  authority  of  section 
3005  of  RCRA  to  facilities  seeking  a 
permit,  these  corrective  action 
requirements  extend  to  standardized 
permits  as  well  and  EPA  has  included 
these  requirements  for  corrective  action 
in  proposed  part  267. 

4.  Why  Would  the  Proposed  Corrective 
Action  Requirements  Be  Included  in  the 
Supplemental  Portion  of  the 
Standardized  Permit? 

One  of  EPA's  objectives  in  de\  eloping 
this  proposed  rule  was  to  streamline  the 
permit  application  and  permit  issuance 
processes  by  developing  generic  design 
and  operating  standards  for  storage 
permits,  thereby  avoiding  detailed 
review  of  permit  applications  To  the 
extent  possible,  we  have  developed 
such  standards  and  proposed  them  in 
this  rule.  However,  in  developing  this 
proposal,  we  had  to  balance  our  desin' 
for  a  streamlined  permitting  process 
against  the  need  for  flexibility  in  the 
corrective  action  program   In  the  past  Ifi 
years,  since  we  began  implementing  the 
corrective  action  mandates  of  HSWA. 
EPA  has  been  reminded  consistently 
that  most  sites  in  the  RCRA  universe  are 
unique,  and  that  site-specific 


determinations  for  corrective  action 
remedies  are  typically  vital  to  assuring 
the  best  remedy  is  selected  at  each  site. 
Based  on  this  experience,  rather  than 
attempting  to  develop  generic  standards 
for  corrective  action,  we  chose  early  in 
the  development  of  this  proposed  rule 
to  utilize  the  same  site-specific 
flt^xibility  for  corrective  action  under 
standardized  permits  as  is  currently 
available  under  non-standardized 
permits.  That  corrective  action  process 
provides  us  with  considerable  flexibility 
to  fashion  remedies  that  are  protective 
of  human  health  and  the  environment 
and  that  reflfu  t  the  conditions  and  the 
complexities  of  each  facility. 

We  solicit  comment  on  this  proposed 
approach  to  corrective  action  in 
standardized  permits.  Further,  though 
wf  have  not  proposed  standardized 
permit  conditions  for  corrective  action, 
we  specifically  request  suggestions  for 
standardized  permit  conditions  that 
might  be  used  for  corrective  action 
undt^r  standardized  permits. 

5  Would  1  Be  Able  To  Utilize  the 
Flexibility  Provided  by  CAMUs, 
Tpmporarv-  Units,  and  Staging  Piles 
When  1  (;onduct  Corrective  Action 
Under  a  Standardized  Permit? 

All  of  the  flexible  mechanisms 
available  under  non-standardized 
permits  for  corrective  action  would  be 
available  to  vou  under  a  standardized 
permit  To  utilize  any  of  these 
mt-chanisms,  you  would  be  required  to 
r.omplv  with  the  existing  requirements 
in  part  264  that  dif  applicable  to  them. 

H  Subpart  G — Closure 

The  title  of  this  subpart  has  been 
(hanged  from  the  current  part  264 
subpart  (.  title  "Closure  and  Post- 
Closure'  because  we  are  proposing  that 
facilities  with  standardized  permits  be 
required  to  meet  clean  closure  standards 
(or  obtain  individual  RCRA  post-closure 
permits  instead).  Also,  land  disposal 
facilities  (which  are  subject  to  post- 
( Insure  care)  are  not  proposed  to  be 
eligible  for  standardized  permits 

For  most  cases,  the  basic  proposed 
requirements  of  subpart  G  in  part  267 
parallel  the  existing  provisions  in  part 
264  subpart  G.  However,  we  propose 
several  changes  to  the  closure 
provisions  in  part  267  These  proposed 
(  hanges  include  the  following:  the 
closure  plan  not  being  submitted  until 
at  least  180  days  prior  to  closure,  not 
allowing  the  option  to  close  as  a  landfill 
and  therefore  requiring  clean  closure, 
and  not  allowing  time  extensions  for 
closure  The  policy  considerations 
prompting  these  changes  are  discussed 
m  hirth'T  detail  below. 
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The  purpose  of  these  proposed 
changes  is  to  streamline  the  closure 
process  in  appropriate  areas  by 
eliminating  unnecessary  review  and 
approval  of  plans  by  the  permitting 
agency.  By  not  requiring  a  closure  plan 
until  180  days  before  closing,  you 
would  have  better  knowledge  of  what 
steps  and  procedures  should  be  taken  to 
ensure  closure  of  each  waste 
management  unit.  This  would  preclude 
the  necessity  of  changing  the  plan  and 
modifv'ing  the  permit,  which  is  typically 
the  sequence  of  events  under  the 
existing  individual  permit  process. 

Once  a  standardized  permit  rule  is 
promulgated,  we  would  recommend 
that  you  begin  preparing  your  closure 
plan  as  early  as  possible  prior  to  the 
submittal  of  the  plan,  preferably  when 
the  other  documents  that  are  normally 
part  of  the  existing  Part  B  application 
are  prepared.  This  would  allow  you  to 
update  and  change  the  plan  as  more 
details  become  available  We  are 
proposing  that  the  plan  be  required  to 
be  submitted  at  least  180  days  before 
you  expect  to  begin  closure,  and  you 
may  not  know  that  date  until  shortly 
before  the  180-day  period  Once  a  final 
rule  is  in  place,  preparing  the  plan  early 
would  better  enable  you  to  meet  the 
deadline. 

We  are  asking  comments  and 
suggestions  for  procedures  to  be 
followed  in  the  event  that  you  do  not 
know  you  are  to  receive  the  last  volume 
of  hazardous  waste  until  you  are  within 
the  180-day  period  As  the  proposed 
regulations  read,  you  would  be  required 
to  submit  the  closure  plan  at  least  180 
days  before  you  begin  closure,  and  you 
would  be  required  to  complete  closure 
within  180  days  of  receiving  the  last 
hazardous  waste  shipment,  but  you 
would  not  be  able  to  begin  closure 
without  an  approved  closure  plan   It. 
because  of  circumstances  that  vou  t  ould 
not  have  foreseen,  you  were  unable  to 
submit  a  closure  plan  in  the  time 
required,  you  could  be  in  violation  of 
the  regulations 

We  nave  considered  several  options 
for  addressing  this  situation,  and  we 
invite  comments  on  these  as  well  as 
suggestions  for  other  possible  options. 
One  option  would  be  to  require  the 
closure  plan  to  be  submitted  with  the 
original  permit  application,  as  in 
individual  permits,  Anoth»-'r  approach 
would  be  a  waiver  limited  to  narrow 
circumstances,  such  as  a  bankruptcy 
forcing  an  unexpected  final  shipment  of 
waste  .Mternati\ely.  we  could  attempt 
to  develop  a  standardized  closure  plan 
for  each  type  of  unit  The  Agency  could 
also  leave  this  aspect  of  the  proposal 
unchanged,  which  would  place  the 
burden  of  compliance  on  \ou   I'nder 


that  approach,  if  you  are  in  a  type  of 
business  in  which  it  is  difficult  to 
predict  when  the  final  shipment  of 
waste  might  occur,  we  would  encourage 
you  to  consider  submitting  your  closure 
plan  early  to  minimize  potential 
noncompliance. 

We  also  intend  to  simplify  the  closure 
plan  requirements,  bv  proposing  to 
require  the  units  covered  by  the 
standardized  permit  to  meet  "clean 
closure  requirements."  We  believe  that 
in  most  cases  the  units  can  meet  these 
requirements  and  therefore  would  not 
require  post-closure  care  Consequently, 
part  267  subpart  G.  as  proposed, 
contains  no  provisions  for  units  to  close 
as  a  landfill  or  to  undergo  post-closure 
care.  If  your  facility  could  not  be  clean- 
closed,  you  would  be  required  to  apply 
for  an  individual    post-closure  care" 
permit  under  the  proposed  rule.  No 
separate  provisions  are  proposed  for 
modifying  the  closure  plan.  We  believe 
that  a  plan  submitted  at  least  180  days 
before  clean  closing  a  container  storage 
area,  tank  system,  or  containment 
building  would  not  require  modifying. 
Since  the  closure  plan  would  become 
part  of  the  permit,  we  are  proposing  that 
any  changes  to  the  closure  plan  would 
be  required  to  follow  the  permit 
modification  procedures  found  in 
§§  124  21 1-213  We  solicit  comments 
on  this  requirement  and  whether  our 
assumptions  are  valid. 

We  are  also  considering  an  option  of 
not  requiring  a  closure  plan  A  written 
plan  may  not  be  necessary  because  we 
are  proposing  to  require  clean  closure  of 
all  units,  and  because  the  procedures  for 
clean  closing  the  tvpes  of  units  subject 
to  this  rule  should  not  vary  greatly. 
Instead,  we  would  use  inspections  and 
certifications  to  assure  that  the  unit(s) 
were  closed  in  acc;ordance  with  the 
clean  closure  performance  standards  in 
§267.111  (general  closure  standards). 
§  267.176  (containers).  §  267  201  (tanks), 
and  §267.1108  [containment  buildings). 

Under  this  proposed  option,  the  clean 
closure  requirements,  including  any 
site-specific  requirements,  would  be 
written  as  conditions  into  the  permit. 
The  permitting  agency  inspectors  would 
verify  that  all  remaining  hazardous 
waste  was  properly  removed  and  that 
decontamination  and  removal  of 
equipment  was  accomplished  according 
to  the  permit  conditions.  The 
independent  professional  engineer 
would  also  certify  that  the  facility  was 
closed  according  to  the  permit 
conditions,  rather  than  the  closure  plan 
as  currently  proposed  m  §  267.117.  You 
would  still  be  required  to  notify  the 
director  45  days  before  you  expect  to 
begin  final  closure  of  a  unit,  so  that  the 
permitting  agency  inspectors  and  the 


independent  professional  engineer  can 
be  present. 

We  invite  comments  on  the  feasibility 
of  not  requiring  a  closure  plan  and  on 
the  enforecability  of  performance 
standards  in  the  permit.  We  note  that, 
if  you  select  option  4  as  a  means  of 
estimating  closure  cost  (see  Section 
\TI.I.6.)  you  would  have  collected  all  of 
the  information  necessary  to  prepare  a 
detailed  closure  plan. 

Operations  at  tne  units  affected  by 
this  proposed  rule  should  not  effect 
your  ability  to  clean  closure  because 
spills  should  not  occur.  The 
containment  standards  for  container 
storage  cireas  in  section  §  267.173  are 
designed  to  prevent  releases  from 
accidental  spills.  Furthermore,  the 
proposed  standards  do  not  allow  a 
waiver  from  secondary  containment  for 
tanks  systems,  which  will  also  prevent 
releases  from  accidental  spills.  Finally, 
the  proposed  standards  require  that  any 
releases  be  quickly  collected  and 
contained.  For  these  reasons,  a  detailed 
closure  plan  may  also  not  be  necessary'. 

1.  What  General  Standards  Would  I 
Need  To  Meet  When  I  Stop  Operating 
the  Unit? 

The  proposed  closure  performance 
standards  of  part  267  subpart  G  are  the 
same  as  the  performance  standards 
currently  found  in  part  264  subpart  G. 
Tanks,  container  storage  areas,  and 
containment  buildings  are  required  in 
both  part  264  and  under  today's 
proposal  to  "clean  close."  Both  parts 
264  and  267,  however,  allow  you  to 
close  tanks  and  containment  buildings 
as  landfills  if  you  cannot  attain  clean 
closure.  Under  the  proposed  part  267 
standards,  you  would  be  required  to 
obtain  an  individual  post-closure 
permit,  separate  from  the  standardized 
permit,  if  you  do  not  clean  close.  Thus, 
for  these  types  of  units  to  continue  to  be 
eligible  for  the  standardized  permit,  you 
would  be  required  to  remove  all  waste, 
decontaminate  the  containment  unit, 
and  clean  up  any  spills  during  closure. 
The  proposed  performance  standard 
found  in  §267.111  would  require  you  to 
minimize  the  need  for  further 
maintenance  and  to  minimize  or 
eliminate  the  potential  for  post-closure 
escape  of  hazardous  waste,  hazardous 
constituents,  leachate.  contaminated 
run-off.  or  hazardous  waste 
decomposition  products  to  the  extent 
necessary  to  protect  human  health  and 
the  environment.  We  propose  minor 
citation  changes  in  §  267.111(c)  to 
remove  inapplicable  regulatory 
references  that  were  in  the  existing 
requirements  in  §  264.1 11. 

We  invite  comments  on  whether  to 
make  other  options  available  to  facilities 
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that  cannot  meet  the  clean  closure 
standards.  Under  the  Post-Closure  rule 
(63  FR  56710.  October  22.  1998).  if  you 
own  or  operate  a  facility  with  land 
disposal  units,  you  would  have  the 
options  of  obtaining  a  post-closure 
permit  or  integrating  the  closure  of  the 
unit  with  on-going  corrective  action 
activities  in  progress  at  the  facility.  We 
are  interested  in  comments  on  whether 
a  similar  process  should  be  available  to 
storage  and  treatment  units  covered  by 
the  standardized  permit  that  have 
difficulty  clean  closing.  Under  this 
option,  you  may  not  have  to  obtain  an 
individual  post-closure  permit  if  you 
can  address  the  residual  contamination 
at  the  closing  unit  by  on-going 
corrective  action  activities  at  your 
facility. 

2.  What  Procedures  Would  I  Need  To 
Follow' 

You  would  need  to  follow  the 
procedures  listed  in  proposed 
§§  267.111-267.113  These  requirements 
for  a  written  closure  plan  in  proposed 
§267.112  parallel  those  in  existing 
§264.112,  for  the  most  part.  One  notable 
exception  is  that  you  would  not  have  to 
submit  the  plan  until  at  least  180  days 
before  you  expect  to  begin  closure. 
Generally,  closure  of  a  unit  begins 
within  90  days  of  receiving  the  last 
volume  of  waste.  Under  today's 
proposal,  you  would  be  required  to 
notify  the  permitting  authority  45  days 
prior  to  beginning  the  final  closure  of  a 
unit.  You  would  still  have  your  closure 
plan  approved  by  the  Director  before 
you  begin  closure.  In  addition,  because 
vou  would  not  submit  the  plan  with  the 
Notice  of  Intent  described  in  Section  III 
A  2:  Submit  a  Notice  of  Intent  to  operate 
under  the  standardized  permit  along 
with  appropriate  supporting  documents, 
the  Director  would  provide  the  public 
an  opportunity  to  comment  on  the  plan. 
You  would  provide  persons  on  the 
facility  mailing  list  with  a  copy  of  the 
closure  plan  at  the  same  time  you 
submit  a  copy  to  the  permitting 
authority.  You  would  also  place  a  notice 
in  the  local  newspaper  notifying  the 
public  of  the  opportunity  to  comment 
on  the  plan.  The  comment  period  would 
be  open  for  30  days.  After  review  of  the 
public  comments,  the  permitting  agency 
would  approve,  modif>\  or  disapprove 
the  plan.  The  permitting  authority 
would  have  60  days  after  receipt  of  the 
closure  plan  to  make  its  decision  on  it. 

You  would  identif>'  and  describe  in 
the  plan  all  steps  necessary  to  perform 
partial  and/or  final  closure  of  the 
facility.  The  proposed  §267.1 12(b) 
provisions  describe  the  contents  of  the 
closure  plan.  These  provisions  are 
similar  to  the  current  requirements 


found  in  §264.n2(b)  witli  a  few 
exceptions.  You  would  be  requinni  li> 
describe  in  the  plan  how  \ou  would 
close  each  hazardous  waste 
management  unit  in  accordance  with 
the  closure  performance  standards  of 
proposed  §267  111    Yt)u  would  also 
include,  in  the  plan,  an  estimate  of  the 
maximum  inventory  of  hazardous  waste 
on-site  at  the  fac  ility  and  a  detailed 
description  of  the  method  vou  would 
use  during  final  closure  for  removing, 
transporting,  treating,  storing,  or 
disposing  of  all  hazardous  waste  and 
identifv-  the  types  of  off-site  hazardous 
waste  units  you  plan  to  use  "t'ou  would 
describe  the  steps  needed  to  remove  or 
decontaminate  hazardous  waste 
residues,  contaminated  containment 
system  components,  r  ontaminated  soils, 
and  contaminated  ground  water  You 
would  also  include  a  schedule  for 
closure  of  each  hazardous  waste 
management  unit  and  the  total  time  for 
closure  of  each  unit 

No  provisions  are  included  in 
proposed  §  267.112  for  closing  land 
disposal  units  or  combustion  facilities 
because  they  are  not  proposed  to  be 
eligible  for  a  standardized  permit  We 
would  retain  the  provision  that  allows 
you  to  modifv'  the  closure  plan  before 
you  notifv'  the  Director  of  \  our  intent  to 
close.  Even  though  you  do  not  ha\p  to 
submit  a  closure  plan  until  180  days 
before  you  begin  closing,  we  understand 
that  unusual  circumstances  could  cause 
vou  to  change  how  you  plan  to  close 
your  facility.  To  allow  for  that  situation. 
we  have  included  procedures  for 
modifying  your  closure  plan  through  a 
permit  modification.  Proposed 
§  267.112(c)  includes  procedures  for 
amending  the  closure  plan,  .^s  with  the 
original  plan,  you  would  have  to  submit 
the  modified  plan  to  the  Director  of  the 
permitting  authority  for  approval  before 
you  could  begin  closure.  Proposed 
§  267.112  does  not  contain  provisions 
that  require  you  to  modifv  the  closure 
plan.  We  do  not  anticipate  that  we 
would  need  to  require  you  to  change  the 
plan  given  the  fact  you  are  submitting 
it  just  six  months  prior  to  closure  of  the 
units. 

We  are  proposing  in  §  267.1 12(d)  to 
greatly  simplif\-  the  existing 
§264.1 12(d)  requirement  for  you  to 
notif\-  the  Regional  .administrator  when 
closure  is  expected  to  begin  This 
simplification  results  from  several 
factors.  First,  we  are  proposing  to  limit 
the  applicability  of  the  standardized 
permit  to  on-site  storage  and  treatment 
units.  Second,  we  are  proposing  to 
allow  only  clean  closure  of  the  units 
covered  bv  a  standardized  permit 
Third,  wi;  are  proposing  to  prohibit  any 
extensions  to  the  start  of  closure.  These 


factors  are  intended  to  greatly  simplify 
the  closure  notification  provisions 
currently  found  in  §  264.112(d). 

W'e  used  provisions  similar  to  those 
found  in  the  current  part  265  interim 
status  requirements  as  a  model  for  the 
proposed  provisions  found  in 
§  267.112(d).  We  modified  slightly  in 
proposed  §  267.112(c)  and  §267.113  the 
existing  §265.112  (d)(4)  process  for 
submitting  and  approving  the  closure 
plan.  Proposed  §267.113  requires  the 
Director  to  make  the  closure  plan 
available  for  public  review  and 
comment.  This  provision  is  necessary 
because  the  closure  plan  is  not  available 
for  comment  by  the  public  at  the  time 
the  "notice  of  intent"  is  submitted  to  the 
permitting  agency. 

3.  After  I  Stop  Operating,  How  Long 
Would  I  Have  Until  I  Close  the  Unit? 

We  are  proposing  to  simplify  the 
requirements  for  the  time  allowed  for 
closure  in  proposed  §267.115  from 
those  found  in  existing  §264.113.  As 
proposed,  §267.1 15(a)  would  require 
you  to  begin  closure  of  the  unit 
following  the  approved  closure  plan 
within  90  days  after  you  receive  the 
final  volume  of  hazardous  waste. 
Because  we  are  proposing  to  require  you 
to  clean  close  the  hazardous  waste 
management  units,  and  because  you 
would  not  have  to  submit  the  closure 
plan  until  six  months  prior  to  closure 
under  this  proposal,  we  do  not  expect 
you  to  need  any  extension  to  the  closure 
period.  Additionally,  the  nature  of  the 
units  subject  to  this  rulemaking  reduces 
the  likelihood  of  anv  unforseen 
circumstances  making  the  closure  take 
longer  than  planned.  We  have  therefore 
decided  to  propose  that  no  time 
extensions  for  closing  are  appropriate 
for  the  standardized  permit.  The 
i^  267.115(b)  provisions,  as  proposed, 
require  vou  to  complete  final  closure 
activities  in  accordance  with  your 
approved  closure  plan  within  180  days 
after  receiving  the  final  volume  of 
waste  We  do  not  believe  that  the 
existing  §264. 11 3(c)  provisions  are 
appropriate  for  standardized  permitting 
because  they  focus  on  the  timing  of 
di^monstrations  for  extending  the 
closure  period.  Existing  §264.113  (d) 
and  (e)  have  not  been  incorporated  into 
proposed  part  267  because  they  apply  to 
land  disposal  units  which  are  not 
considered  in  this  proposed  rule. 

The  Agency  invites  comments  on  the 
requirement  for  closure  within  180 
days  Extensive  ground  water 
contamination  may  prevent  the  ownei 
or  operator  from  completing  clean 
closure  within  180  days.  Under  this 
situation,  should  the  Agency  allow  for 
extending  the  closure  time  period  or 
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should  the  owner  or  operator  be 
required  to  applv  for  d  po<t-closure 
permit  (or  use  the  corrective  action 
process)? 

4.  What  Would  I  Have  To  Do  With 
Contaminated  Equipment.  Structures, 
and  Soils' 

We  are  proposing  to  adopt  the 
requirements  for  disposal  or 
decontamination  of  equipment. 
structures,  and  soils  that  arc  currently 
found  in  4)264.114  for  standardized 
permits.  Proposed  §267.116  repeats 
most  of  the  existing  part  264 
requirements.  Vou  would  have  to 
properlv  dispose  of  or  decontaminate  all 
equipment,  structures,  and  soils.  You 
would  be  required  to  handle  any  waste 
that  IS  remo\ed  during  closure  of  a  unit 
according  to  the  generator  standards  of 
existing  part  262.  Several  regulatory 
citations  found  in  existing  ^  264.1 14 
were  not  repeated  in  proposed  ^  26~,  1 14 
because  they  are  applicable  to  land 
disposal  or  combustion  situations. 

5.  How  Would  1  Certifv'  Closure? 

The  provision  for  certifying  closure  is 
in  proposed  §  267  117  and  is  similar  t" 
the  current  provision  in  §  264  1 15  This 
proposed  provision  would  require  you 
to  submit  a  certification,  signed  by  you 
and  by  an  independent  registered 
professional  engineer,  that  vou  have 
closed  your  facility  following  the 
approved  closure  plan. 

/  Subpart  H — Financial  Requirements 

Much  of  the  regulatorv  language  in 
this  proposed  rule  uses  a  format  of 
questions  and  answers  that  refers  to  the 
permittee  as  "you"  and  to  EPA  as  "we." 
Except  for  the  introduction  to  the 
regulations  (§267.140),  the  proposed 
language  in  Subpart  H  does  not  follow 
the  question  and  answer  format,  and  it 
does  not  use  these  first  and  second 
person  pronouns  to  identifv'  the  sub)ert. 
There  are  twf)  main  reasons  for  this 
difference.  First,  the  underlving  current 
financial  responsibilitv  regulations  in 
subpart  H  of  40  CFR  264  and  265.  which 
remain  integral  to  the  proposed  part  267 
regulations,  do  not  use  first  and  second 
person  pronouns,  and  EP.A  has  not 
rewritten  the  existing  part  264  and  26.5 
regulations  to  conform  to  the  question 
and  answer  format  The  regulations 
proposed  here  cross  reference  the 
existing  part  264  regulations 
extensively,  and  often  provide  that 
compliance  with  an  existing  part  2fi4 
provision  would  constitute  compliance 
with  proposed  part  267.  This  linkage  of 
the  regulations  is  necessary  so  that  firms 
with  facilities  under  both  existing  part 
264  (or  part  26.T  regulations)  and 
proposed  part  267  could  use  the  same 


mechanism  for  more  than  one  facility. 
thus  eliminating  the  expense  of  a 
separate  mechanism.  EPA  expects  that 
several  firms  using  the  proposed 
standardized  permit  could  ha\e  other 
facilities  operating  under  existing  part 
265  interim  status  or  part  264  permitting 
standards. 

Second,  unlike  many  other  permitting 
regulations,  the  responsibilities  in  the 
financial  assurance  regulations  often 
extend  to  parties  other  than  EPA  (or  the 
state  permitting  agency)  and  the 
permittee.  For  example,  a  trustee  agrees 
to  perform  certain  functions  as  part  of 
a  trust  agreement  where  EPA  is  the 
beneficiary,  but  EPA  is  not  a  signatory. 
Third,  parties  must  fulfill  these 
responsibilities  and  the  language  used 
for  the  documents  often  must  conform 
to  specific  industry  standards  such  as 
the  Uniform  Commercial  Code  Because 
third  parties  are  integral  to  the  operation 
of  the  financial  responsibility 
regulations.  EPA  has  not  proposed 
regulatory  language  based  upon  first  and 
second  person  subjects. 

If  in  the  future  EPA  revises  the 
language  of  existing  parts  264  and  265. 
ini  hiding  the  financial  requirements 
sections,  then  EP.^  will  make 
corresponding  (  hanges  in  proposed  part 
267  requirements  This  would  allow  the 
changes  to  be  (  onsistent  acrr)ss 
facilities.  At  present,  EPA  believes  that 
it  is  more  important  to  maintain 
ctmsistencv  with  the  existing  part  264 
and  part  265  standards  than  to 
introduce  substantially  different 
proposed  regulatory  language  in  part 
267  for  the  financial  requirements 

1.  Who  Would  Have  To  Comply  With 
This  Subpart  and  Briefly  What  Would 
They  Have  To  Do^ 

The  financial  responsibility 

requirements  proposed  for  the 
standardized  permit  largely  mirror  the 
provisions  found  currently  in  40  CFR 
part  264  subpart  H   I  nder  proposed 
<5  267  141)  you  would  have  to  comply 
with  these  regulations  if  you  are  the 
owner  or  operator  of  a  facility  that  treats 
iir  stores  waste  under  a  standardized 
permit,  except  as  provided  under 
proposed  §267. 1(b).  and  §267  140(d), 
which  similarly  to  current  part  264 
subpart  H.  would  exempt  the  States  and 
the  Federal  government  from  the 
requirements  of  this  proposed  subpart. 
If  vou  are  subject  to  these  proposed 
regulations,  you  would  be  required  to 
prepare  a  closure  cost  estimate, 
demonstrate  financial  assurance  for 
closure,  and  demonstrate  financial 
assurance  for  liability  You  would  also 
notify  the  Regional  Administrator  if  you 
are  named  as  a  debtor  in  a  bankruptcy 


proceeding  under  Title  1 1  (Bankruptcy), 
US.  Code. 

2.  Definitions 

The  definitions  and  terms  proposed  in 
§  267.141  largely  follow  those  currently 
used  in  §264.141.  As  discussed  below, 
the  proposed  regulatory  text  includes  a 
financial  test  as  a  method  of  complying 
with  the  financial  assurance 
requirements  that  reflects  the  test  that 
EP.A  has  proposed  for  other  hazardous 
waste  TSDFs.  Because  this  proposed  test 
does  not  use  some  of  the  terms  in  the 
current  financial  test.  EP.^  has  not 
included  all  of  the  definitions  in  the 
current  part  264  regulations  in  the 
proposed  part  267.  If  EPA  promulgates 
the  current  Subtitle  C  financial  test 
instead.  EPA  will  include  those 
definitions  when  it  promulgates  this 
rule  in  final  form. 

3.  Closure  Cost  Estimates 

For  the  financial  assurance  portion  of 
the  standardized  permit  rule  proposal. 
EPA  has  tried  to  develop  a  process  that 
takes  into  account  the  differing 
regulatory  and  operating  status  of 
facilities  that  will  seek  a  standardized 
permit.  The  first  group  is  facilities  that 
already  are  subject  to  part  265  subpart 
H  interim  status  standards  and  are 
already  providing  financial  assurance. 
The  second  group  of  facilities  may 
already  be  permitted  and  providing 
financial  assurance  under  the  part  264 
subpart  H  requirements,  but  wish  to 
switch  to  a  standardized  permit.  Both  of 
these  types  of  facilities  will  already 
have  closure  plans,  cost  estimates  and 
financial  assurance  instruments  in  place 
before  receiving  a  standardized  permit. 
EPA  believes  that  the  regulations 
proposed  here  will  not  cause  conflicts 
for  facilities  that  are  already  complying 
with  the  existing  part  264  and  265 
standards.  EPA  requests  comments  on 
any  aspects  of  this  proposal  that  appears 
to  cause  conflicts  for  facilities  switching 
from  either  part  264  or  part  265 
requirements  to  a  proposed 
standardized  permit. 

The  third  group  is  new  facilities  that 
will  adopt  the  standardized  permit  so 
that  they  can  begin  operation.  The 
proposed  standardized  permit  rule 
would  require  them  to  have  a  closure 
cost  estimate  even  if  they  do  not  yet 
have  a  closure  plan.  There  is  no  separate 
deadline  for  the  initial  estimate.  The 
cost  estimate  is  necessary  to  comply 
with  the  requirement  for  a  financial 
responsibility  instrument  which  has  its 
own  deadline. 

Similar  to  the  requirements  for  other 
permitted  facilities,  you  would  be 
required  to  develop  and  keep  at  the 
facility  a  detailed  written  estimate,  in 
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currpnt  dollars,  of  the  cost  of  closing  the 
facility  in  accordance  with  the  proposed 
closure  requirements  of  §§  267.111 
through  267.1 17.  and  applicable  closure 
proposed  requirements  in  §§  267.1  76. 
267.201.  and  267  1108  Unlike  the 
requirements  for  facilities  operating 
under  individual  permits,  initially  vou 
would  not  have  to  base  these  cost 
estimates  upon  a  closure  plan,  since 
treatment  and  storage  facilities  with  a 
standardized  permit  need  not  ha\e  a 
closure  plan  until  six  months  before 
closure  begins.  However,  we  propose 
retaining  the  other  requirements  for 
closure  cost  estimates.  Under  proposed 
§  267.142(a)(1)  the  estimate  would  equal 
the  cost  of  final  closure  at  the  point  in 
your  facility's  active  life  when  the 
extent  and  manner  of  its  operation 
would  make  closure  the  most  expensive 
We  are  proposing  in  §  267.142(a)(2)  that 
vou  base  the  closure  cost  estimate  on 
the  cost  to  hire  a  third  party  to  close  the 
facility.  The  closure  cost  estimate  may 
not  incorporate  any  salvage  value  from 
the  sale  of  hazardous  waste,  non- 
hazardous  waste,  facility  structures  or 
equipment,  land,  or  other  assets 
associated  with  the  facility  at  the  time 
of  partial  or  final  closure  (proposed 
§  267  142(a)(3)).  Further,  your  cost 
estimate  mav  not  incorporate  a  zero  cost 
for  hazardous  waste  or  non-hazardous 
waste  that  you  might  be  able  to  sell 
because  thev  have  an  economic  value 
(proposed  ^"267. 142(a)(4)). 

In  proposed  §  267.142(b)  you  would 
be  required  to  adjust  the  closure  cost 
estimate  for  inflation  within  60  days 
before  the  anniversarv'  of  the  date  you 
established  the  financial  instruments  to 
comply  with  §267.143.  Proposed 
§267.143.  which  we  discuss  below, 
would  require  an  instrument  to 
demonstrate  financial  assurance  for 
closure.  If  vou  use  the  financial  test  or 
corporate  guarantee  to  demonstrate 
financial  responsibility.  \ou  would  be 
required  to  update  vour  closure  cost 
estimate  for  inflation  within  30  days 
after  the  close  of  the  firms  fiscal  year 
and  before  submitting  the  updated 
financial  test  information  to  the 
Regional  Administrator,  We  are  asking 
for  public  comment  on  whether  to 
change  the  deadline  for  updating  the 
cost  estimate  for  inflation  for  users  of 
the  financial  test  to  90  days  after  the 
close  of  the  fiscal  year  Changing  to  90 
days  would  make  this  requirement 
consistent  with  the  deadline  for 
updating  the  financial  test.  In  adjusting 
your  cost  estimate,  you  could 
recalculate  the  maximum  costs  in 
current  dollars  or  use  an  inflation  factor 
derived  from  the  Implicit  Price  Deflator 
for  Gross  Domestic  Product  published 


by  the  U.S.  Department  of  rnmmerce. 
This  is  a  slightly  different  specification 
foi  the  adjustment  than  is  currently  in 
§  264,142  because  the  existing 
regulation.^  (  urrentlv  specify  the  use  of 
the  Implicit  Price  Deflator  for  Gross 
National  Product  rather  than  the  Gross 
Domestic  Product.  We  are  proposing  to 
use  the  Gross  Domestic  Product  deflator 
since  it  is  more  readilv  available. 
Generally,  the  differences  between  the 
two  series  are  not  significant  and  we 
believe  using  the  more  readily  available 
information  will  help  you  comply  w'ith 
this  requirement 

Lnder  proposed  §  267  142(a)(5),  you 
would  be  required  to  revise  vour  closure 
cost  estimate  in  arcordanc  p  uith  the 
closure  plan  within  30  day>  after 
submitting  your  closure  plan.  You 
would  also  adjust  this  revised  closure 
cost  estimate  for  inflation  as  proposed 
in  §  267  142(bj  These  requirements 
mirror  those  currentlv  in  part  264  for 
facilities  operating  under  individual 
permits. 

Unlike  the  current  §  264.142(c) 
requirement,  you  do  not  have  to  update 
the  closure  cost  estimate  when  a 
modification  to  the  closure  plan  has 
been  appro\ed  This  is  because  there  is 
no  provision  for  updating  an  existing 
closure  plan.  Since  you  only  need  to 
submit  a  closure  plan  180  days  before 
( losure.  there  is  no  need  to  have  a 
provision  allowing  for  modificatmn  I'f 
the  plan,  or  for  updating  the  cost 
estimate  as  a  result  of  the  modification. 
However,  this  absence  of  a  modification 
requirement  does  not  change  viuir 
responsibilitv  to  maintain  a  current  cost 
estimate.  If  you  modify  your  operations 
so  that  the  cost  of  closure  would 
increase,  you  would  be  required  to 
increase  the  closure  cost  estimate  and 
provide  financial  assurance  for  that 
amount  under  proposed  §  267  143. 

Similarlv.  the  proposed  requirements 
in  §  267  142(c)  correspond  to  the 
existing  requirements  in  §  264  142(d) 
and  would  require  you  to  maintain  the 
latest  cost  estimate  at  the  facility,  and, 
when  the  cost  estimate  has  been 
adjusted  for  inflation  as  proposed  under 
§  267,142,  the  latest  adjusted  closure 
cost  estimate 

Currently,  we  are  aware  nf  various 
methods  that  owners  or  operiitors  u>-e  to 
prepare  closure  cost  estimates   Vou  may 
base  cost  estimates  for  closure,  in  part, 
on  your  past  experience  closing  other 
facilities  ^'ou  also  ma\'  use  handbooks 
to  estimate  costs  for  labor,  materials 
and  equipment  associated  with 
performing  closure  activities,  such  as 
decontamination,  sampling  and  analysis 
of  wastes  or  residues  or  the  off-site 
transportation  and  disposal  of  wastes  in 
addition,  you  mav  reference  specific 


quotes  or  cost  estimates  from 
contractors  to  perform  various  closure 
activities.  Whichever  method  of  cost 
estimating  you  choose,  you  would  be 
required  to  have  a  cost  estimate  that 
meets  all  of  the  proposed  requirements 
of  §  267.142,  and  you  would  need  to 
demonstrate  that  it  meets  the 
requirements. 

4.  Methods  for  Estimating  Costs  for 
Units  Eligible  for  Standardized  Permits 

We  would  not  require  owners  or 
operators  of  units  eligible  for 
standardized  permits  to  submit  to  the 
implementing  agency  a  complete 
closure  plan  as  part  of  the  initial 
standardized  permitting  process. 
However,  we  would  still  require  you  to 
prepare  a  cost  estimate  for  closure  as 
part  of  the  initial  standardized 
permitting  process  and  under  proposed 
§267.1 12(a)  to  submit  the  closure  plan 
at  least  180  days  prior  to  closure.  In 
addition,  under  proposed 
§  267.142(aK5)  you  would  be  required  to 
submit  a  revised  closure  cost  estimate 
no  later  than  30  days  after  submitting  a 
closure  plan.  In  conjunction  with 
today's  proposed  rule,  we  are  assessing 
different  options  that  would  provide  to 
owners  and  operators  several  methods 
for  preparing  closure  cost  estimates  for 
units  eligible  for  standardized  permits 
Use  of  the  methods  would  be  optional. 
We  intend  to  design  methods  that 
would  reduce  the  burden  on  the 
regulated  community  of  complying  with 
proposed  requirements  under  §  267  142 
by  enabling  yOu  to  generate  estimates 
that  you  and  the  permitting  agency  can 
accept  as  reasonably  accurate  without 
preparing  an  accompanying  closure 
plan  for  those  units.  To  facilitate  the  use 
of  any  of  these  alternative  methods,  we 
expect  to  provide  guidance  explaining 
the  methods  in  detail  and  identifying 
the  types  of  information  that  you  will 
need  to  use  them. 

We  recognize  that  estimating  closure 
costs  before  developing  a  closure  plan 
means  that  you  might  potentially  have 
less  information  to  factor  into  your 
estimates,  which  could  make  them  less 
accurate.  We  are  interested  in  obtaining 
information  on  the  practical  difference 
between  the  quality  of  cost  estimates 
without  closure  plans  and  the  quality  of 
costs  estimates  currently  received  by 
permitting  agencies.  While  we  believe 
that  the  closure  plan  can  lead  to  more 
accurate  estimates,  we  also  have  some 
information  that  even  with  closure 
plans,  cost  estimates  can  be  incomplete 
or  low. 

W-  .  ompared  closure  cost  estimates 
V  ibiintied  to  states  in  one  of  our  regions 
\n  an  estimate  we  developed  using  a 
tost  estimating  methodology.  This 


I 


52218 


Federal  Register    Vol.  66,  No.   198 /Friday.  October  12,  2001  / Proposed  Rules 


comparison  showed  a  fairly  consistent 
pattern  of  lower  estimates  from  the 
owners  and  operators  than  from  the 
methodology  Overall,  the  cost  estimates 
from  the  owner  or  operator  were  about 
one-half  of  the  estimates  generated  by 
the  methodology  s  model. 

We  recognize  that  our  evaluation  of 
closure  cost  estimates  only  compares 
estimates  developed  by  owners  or 
operators,  to  estimates  generated  using 
our  methodology'.  We  did  not  compare 
cost  estimates  from  either  of  these 
sources  with  the  actual  costs  incurred 
by  viable  owners  and  operators,  or  bv 
States  which  have  had  to  perform 
closures  on  facilities  with  non-viable 
(bankrupt)  owners  or  operators.  We  seek 
information  from  owners  or  operators  or 
state  permitting  agencies  which 
compares  the  closure  cost  estimates 
with  the  costs  actually  incurred  in 
performing  closure,  either  by  the  owner 
or  operator,  or  the  state  permitting 
authority.  For  more  information  on 
EPA's  comparison  of  closure  cost 
estimates  please  see  the  document 
entitled  "Revised  Draft  Report  on 
.\naJysis  of  Cost  Estimates  for  Closure 
and  Post-Closure  Care."  PRC 
Environmental  Management.  Inc.. 
October  15,  1996  in  the  docket,  and  also 
on  the  Internet.  See  Supplementary 
Information.  Because  adequate  cost 
estimates  are  an  essential  component  of 
the  financial  responsibility  program. 
EPA  considered  several  options  for 
improving  cost  estimates. 

5  We  Considered  Six  Options  for 
Developing  Cost  Estimates,  but  Prefer 
Three  of  Them  for  This  Proposal 

We  considered  six  options  for 
guidance  for  developing  closure  cost 
estimates  for  units  eligible  for  the 
standardized  permit.  Under  each  of  the 
options  we  considered,  our  goal  was  to 
reduce  the  burden  on  owners  and 
operators  of  developing  such  cost 
estimates.  The  options  we  considered 
were: 

(1)  Have  owners  or  operators  provide 
to  the  permitting  agency  specific  data 
fr^m  which  the  agency  will  calculate 
cost  estimates  for  closure; 

(2)  Prepare  a  methodology  for  the 
agency  to  use  to  generate  "default"  cost 
estimates  for  closure; 

(3)  Develop  a  cost  estimate  matrix 
based  on  historical  data: 

(4)  Provide  to  owners  or  operators 
standard  forms  that  they  can  use  to 
calculate  cost  estimates  for  closure; 

(5)  Prepare  a  methodology  for  owners 
or  operators  to  prepare  "default"  cost 
estimates  for  closure;  and 

(6)  Waive  requirements  to  develop 
cost  estimates  for  eligible  units  based  on 
the  owners  or  operators  ability  to 


demonstrate  financial  assurance  for 
closure  and  post-closure  care  for  all 
other  types  of  units  using  the  financial 
test  or  corporate  guarantee 

Further  information  on  these  options 
appears  in  the  docket  to  this  rule. 

We  believe  that  Options  1  and  2: 
would  remnvf'  from  the  owner  or 
operator  the  responsibility  of  preparing 
a  cost  estimate  for  closure,  would 
impose  a  significant  administrative 
burden  nn  the  implementing  agency, 
and  might  pre\f!nt  the  owner  or  operator 
from  providing  financial  assurance  for 
the  unit  immediately  upon  submitting 
its  permit  application  because  the 
owner  or  operator  would  have  to  wait 
for  the  implementing  agency  to  generate 
a  cost  estimate  before  the  amount  of 
assurance  required  for  closure  of  the 
unit  could  be  determined. 

Under  Option  .1.  we  would  use  actual 
costs  government  agencies  incurred 
when  performing  closure  at  abandoned 
facilities  to  develop  default  cost 
estimates.  We  believe  that  we  might  be 
able  to  obtain  such  data  from  the  files 
of  authorized  states  or  EPA  regions  that 
managed  closures  at  facilities  when  the 
owners  or  operators  were  unwilling  or 
unable  to  do  so.  Because  the  cost  data 
would  reflect  actual  third-party 
expenditures  incurred  by  the 
government,  default  cost  estimates 
based  on  this  research  might  provide  a 
more  realistic  basis  for  demonstrations 
of  financial  assurance  than  cost 
estimates  prepared  under  more 
traditional  methods 

We  have  considered  this  option 
carefully  because  it  might  provide  us 
cost  data  for  closure  that  are  more 
accurate  than  those  currently  available 
from  other  widely-used  cost  estimating 
methodologies  We  may  wish  to 
undertake  efforts  to  gather  historical 
cost  data  for  closures  of  abandoned 
facilities  in  the  future.  At  this  time, 
however,  we  have  elected  not  to 
propose  Option  3  because  we  do  not 
currently  have  this  information.  If  we 
receive  sufficient  information  during  the 
public  comment  period  to  support  it,  we 
may  use  such  information  in  the  final 
rule  We  requests  comments  on  the 
advisabilitv  of  pursuing  this  option. 

As  noted  above,  however,  we  are 
requesting  that  anyone  who  may  have 
historical  cost  data  regarding  the  closure 
of  any  type  of  RCRA  hazardous  waste 
facility  (not  just  facilities  with  only  the 
types  of  units  eligible  for  the 
standardized  permit),  or  who  knows 
how  we  might  readily  access  such  data, 
submit  it  to  us  for  frirther  consideration. 
To  be  useful  for  this  effort,  the  historical 
cost  data  should  be:  (1)  Be  specific  to 
the  ac:tual  costs  and  whether  these  costs 
were  incurred  when  either  the 


governmental  agency  or  another  entity 
closed  specific  units,  (2)  be  specific 
whether  the  facilities  were  abandoned 
or  not,  (3)  be  in  sufficient  detail  to 
identifv'  costs  for  specific  closure 
activities,  and  (4)  state  when  the  closure 
activities  occurred.  Being  able  to  relate 
specific  costs  to  specific  activities  is  an 
important  factor  in  ensuring  that  we  use 
the  data  properly  when  developing 
methods  to  estimate  closure  costs  for 
units  at  facilities,  particularly  because 
the  total  costs  incurred  to  effect 
"closure"  at  abandoned  facilities 
frequently  include  costs  of  both 
corrective  action  and  closure  activities. 
Because  the  distinction  between 
corrective  action  and  closure  activities 
is  not  always  clear,  it  can  be  difficult  to 
differentiate  between  costs  that  pertain 
only  to  closure  activities  for  the 
regulated  unit  and  all  other  costs 
associated  with  the  cleanup  of  a  site. 
However,  we  can  only  use  those  cost 
data  that  differentiate  the  closure 
activities  to  support  the  development  of 
less  burdensome  methods  for  estimating 
closure  costs. 

6.  Option  4,  Standard  Forms  for 
Estimating  Closure  Costs 

Under  Option  4,  EPA  developed  draft 
standard  forms  that  you  could  use  to 
estimate  the  costs  of  closing  those  units 
proposed  to  be  eligible  for  a 
standardized  permit.  (See  the  report 
entitled  "Closure  Cost  Estimates  for 
Standardized  Permits,  Background 
Document — Option  4,"  prepared  by 
Tetra  Tech  EM  Inc.  December  31,  1998, 
available  in  the  docket  to  this 
rulemeiking  and  also  electronically.  See 
Supplementary  Information.)  Because 
cost  data  derived  from  private, 
nationally  recognized  sources  often  are 
proprietary,  the  draft  forms  do  not 
contain  suggested  costs  for  specific 
closure  activities.  The  draft  forms, 
however,  provide  you  with  a 
methodology  that  would  help  reduce 
the  burden  on  you  by  standardizing  the 
cost  estimating  process.  Use  of  the  draft 
forms  also  would  help  to  ensure  that 
you  recognize  all  applicable  closure 
activities  and  incorporate  them  into 
your  cost  estimates  for  those  activities. 

Use  of  the  draft  forms  would  reduce 
the  burden  of  complying  with  the 
applicable  regulations  because  the  draft 
forms  would  provide  a  step-by-step 
approach  for  developing  cost  estimates 
for  closure.  The  draft  forms  would 
identify  the  specific  activities  required 
for  closure  in  a  standard  format,  so 
using  the  forms  also  would  also  reduce 
the  burden  on  the  regulatory  agency  of 
reviewing  aind  evaluating  cost  estimates 
that  you  submit.  It  would  be  easier  for 
the  agency  to  review  and  evaluate  the 
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adequacy  of  cost  estimates  based  on  the 
forms  because  the  agency  could  more 
easily  check  the  costs  of  specific 
activities  for  reasonableness.  However, 
we  recognize  that  some  may  wish  for  a 
larger  reduction  of  burden  associated 
with  cost  estimating  and  so  in  addition 
to  this  option  we  have  also  developed 
an  Option  5.  discussed  below,  that  has 
a  larger  burden  reduction,  but  tends  to 
produce  higher  cost  estimates  than  this 
option. 

What  Information  Would  I  \'ppd  To 
Develop  Cost  Estimates  for  Containers.'' 

In  the  case  of  container  storage  areas, 
information  you  would  need  to  use  the 
draft  forms  to  develop  closure  cost 
estimates  would  include:  (1)  Type  and 
physical  state  of  each  wa.ste  vou  plan  to 
store;  (2)  maximum  capacitv  of  each 
waste  you  plan  to  manage;  (3)  tvpes  of 
containers  that  you  plan  to  use  (for 
example.  55-gallon  drums);  (4)  surface 
area  of  all  pads,  berms.  or  other 
secondary  containment  structures;  (5) 
types  of  heavy  equipment  you  plan  to 
use  during  closure  activities;  (6)  level  of 
personal  protective  equipment  (PPE) 
you  anticipate  needing  during  closure 
activities;  (7)  methods  of 
decontamination  you  plan  to  use  for  the 
unit  and  for  heavy  equipment;  (8) 
number  and  types  of  samples  you  plan 
to  take  and  appropriate  analytical 
procedures  you  anticipate  using  to 
determine  "clean"  closure;  (9)  a 
prediction  of  whether  you  will  close 
with  the  containment  system  in  place  or 
will  remove  the  containment  svstem; 
and  (10)  methods  you  anticipate  using 
to  treat  and  dispose  of  all  wastes  you 
remove  and  all  residues  you  generate 
during  closure. 

What  Information  Would  I  Need  To 
Develop  Cost  Estimates  for  Tanks'' 

In  the  case  of  tanks,  information  you 
would  need  to  use  the  draft  forms  to 
develop  closure  cost  estimates  would 
include;  (1)  Tv-pes  of  tanks;  (2)  type  and 
physical  state  of  each  waste  you  plan  to 
store  or  treat  in  the  tanks;  (3)  maximum 
capacity  of  each  type  of  waste  you  plan 
to  store  or  treat  in  the  tanks;  (4)  interior 
surface  area  of  the  tanks;  (5)  length  and 
nominal  diameter  of  all  ancillary  piping; 

(6)  surface  area  of  all  pads,  berms.  or 
other  secondary  contaiiunent  structures; 

(7)  types  of  heavy  equipment  you 
anticipate  using  during  closure 
activities;  (8)  level  of  PPE  you  anticipate 
needing  during  closure  activities;  (9) 
methods  of  decontamination  you  expect 
to  use  for  the  unit  and  for  heavy 
equipment;  (10)  number  and  types  of 
samples  you  plan  to  take  and 
appropriate  analytical  procedures  you 
anticipate  using  to  determine  "clean" 


closure;  (11 )  a  prcdu  tinii  ot  wlu'thcr 
you  will  clnso  the  tanks  in  place  or  will 
disassemble  and  remove  them;  and  (12) 
methods  you  anticipate  using  to  treat 
and  dispose  of  all  wastes  you  remove 
and  dll  residues  you  generate  during 
closure. 

What  Information  Would  I  Need  To 
Develop  Cost  Estimates  for  Containment 
Buildings? 

In  the  case  of  containment  buildings, 
information  you  would  need  to  u.se  the 
draft  forms  to  develop  cost  estimates 
would  include;  (1)  Tvpp  and  physical 
state  of  each  wastp  you  plan  to  store  at 
the  unit;  (2)  maximum  capacity  of  each 
waste  you  plan  to  store  at  the  unit;  f.l) 
interior  surface  area  of  the  containmcnl 
building;  (4)  types  of  heavy  equipment 
you  plan  to  use  during  closure 
activities;  (5)  level  of  PPE  you  anticipate 
needing  during  closure  activities;  (6) 
methods  of  decontamination  vou  plan  to 
use  for  the  unit  and  for  heavv 
equipment;  (7)  number  and  tvpes  of 
samples  you  plan  to  take  and 
appropriate  analytic  al  procedures  you 
anticipate  using  to  be  performed  to 
determine  "clean"  closure;  (8)  a 
prediction  of  whether  you  will  close  the 
containment  building  in  place  or  will 
remove  the  containment  building,  and 
(9)  methods  you  anticipate  using  to  tr^at 
and  dispose  of  all  wastes  vou  removed 
and  all  residues  you  generate  during 
closure 

Using  the  draft  forms  and  the 
information  listed  above,  vou  would  be 
able  to  estimate  costs  for  all  applicable 
closure  activities  for  each  of  the  three 
proposed  types  of  eligible  units.  In 
addition  to  all  basic  closure  activities, 
the  forms  would  allow  you  to  estimate 
costs  for  items  such  as  cpr1ific:atujn  nf 
closure,  contingencies,  and  management 
and  design  that  frequentlv  are 
overlooked  during  the  preparation  nf 
cost  estimates  for  closure. 

We  request  comments  on  the  potential 
for  further  development  of  Option  4   We 
recognize  that  of  the  information  needs 
listed  above  for  each  proposed  tvpe  of 
eligible  unit,  certain  factors  may  be 
more  crucial  than  others  in  increasing 
the  accuracy  of  estimated  costs.  Some 
factors  might  not  be  necessarv  at  all.  or 
would  not  be  cost-effective  Therefore. 
we  also  request  comments  on  which  of 
the  information  needs  listed  above  to 
require  for  use  in  estimating  the  costs 
for  closure  for  the  proposed  eligible 
units. 

7.  Option  5,  Default  Estimates  for 
Estimating  Closure  Costs 

Option  5  uses  data  from  available  cost 
estimating  methodologies  to  develop 
"default"  cost  estimates  for  proposed 


eligible  units.  The  methodology  uses 
only  a  minimal  amount  of  key.  unit- 
specific  data,  you  would  use  those  data 
to  calculate  costs  for  all  closure 
activities  for  each  unit.  (See  the  report 
entitled  "Closure  Cost  Estimates  for 
Standard  Permits.  Background 
Document — Option  5,"  prepared  by 
Tetra  Tech  EM  Inc.,  December  31.  1998, 
available  in  the  docket  to  this 
rulemaking.)  To  use  this  methodology, 
you  would  only  need  the  following  data: 
(1)  Type  of  unit;  (2)  maximum  capacity 
of  each  waste  that  would  be  managed  at 
the  unit;  and,  (3)  type  and  physical  state 
of  each  waste  that  would  be  managed  at 
the  unit. 

We  have  developed  a  possible 
methodology  for  container  storage  areas 
and  tank  systems.  (We  do  not  have 
sufficient  information  to  develop  this 
methodology  for  containment 
buildings.)  The  methodology  for  tank 
systems  differentiates  the  costs  based  on 
whether  you  close  the  tanks  in  place  or 
remove  them.  The  approach  further 
differentiates  the  costs  based  on 
whether  the  wastes  are  ignitable  or  non- 
ignitable.  For  both  container  storage  and 
tank  systems,  costs  per  gallon  can  vary 
by  the  volume  of  waste  in  gallons.  To 
determine  the  cost  of  closing  the  unit 
(exclusive  of  the  cost  of  treating  and 
disposing  of  the  waste),  you  would 
multiply  the  cost  per  gallon  for  the  size 
and  type  of  unit  by  the  maximum 
number  of  gallons  of  waste. 

To  determine  the  cost  of  treating  and 
disposing  of  the  waste  in  the  units,  we 
developed  a  table  showing  these  costs 
per  gallons  for  different  types  of  waste 
First,  you  would  have  to  determine 
whether  the  waste  is  gn  aqueous  waste 
or  a  non-aqueous  waste.  For  an  aqueous 
waste,  a  table  shows  a  different 
multiplier  depending  upon  whether  the 
waste  is  in  drums  or  in  bulk,  because 
waste  in  bulk  form  is  less  expensive  to 
treat  and  dispose  of.  For  several  dry 
wastes  there  is  also  a  table  that  provides 
a  cost  per  gallon  for  treatment  and 
disposal  Again,  you  would  produce  a 
cost  estimate  for  treating  ancl  disposing 
of  the  waste  by  multiplying  the  quantity 
of  waste  by  the  estimated  cost  per 
gallon.  The  total  estimated  cost  for  the 
facilitv  would  be  the  costs  of  closing  the 
units  plus  the  cost  of  treating  and 
disposing  of  the  maximum  amount  of 
waste  you  plan  to  handle. 

We  compared  the  costs  using  Option 
5  with  those  using  industry  standard 
costs  in  Option  4  Our  comparison 
shows  that  except  for  the  smallest 
operations,  the  cost  estimates  in  Option 
5  are  higher  b\  an  average  of  one-quarter 
to  one-third  Thus,  if  you  would  want  to 
minimize  the  amount  of  time  necessary 
to  derive  a  cost  estimate,  you  could 
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simply  use  the  information  in  Option  5. 
Using  Option  5  could  be  especially 
useful  for  those  of  you  who  would  use 
the  financial  test  and  so  do  not  incur  the 
expense  of  obtaining  a  third  party 
instrument  whose  costs  depends  upon 
the  amount  assured   Alternatively,  if 
you  would  prefer  to  use  a  more  involved 
method  to  obtain  a  more  accurate 
closure  cost  estimate,  you  could  use 
Option  4  or  a  more  complicated 
approach  of  your  choice  Currentlv,  we 
believe  that  additional  efforts  by  us  to 
make  the  estimates  generated  using 
Option  5  (which  is  quick  and  easv  to 
use)  closer  to  the  estimates  generated  bv 
Option  4  or  other  methods  are  not 
warranted  Variations  can  occur  arnumi 
any  closure  cost  estimates 

While  we  have  discussed  these 
alternative  methods  of  estimating 
closure  costs,  the  purpose  of  the 
proposed  regulatory  requirement  for 
those  of  you  operating  under  the 
standardized  permit  remains  the  same 
as  for  a  facility  currentlv  operating 
under  a  Part  264  permit  or  under 
interim  status.  Under  proposed 
§  267.142  vou  would  be  required  to  have 
a  closure  cost  estimate  that  ensures  you 
have  sufficient  funds  available  to  close 
vour  facility  properly  While  options  4 
and  5  provide  simplified  methods  of 
estimating  these  costs,  you  would  still 
be  responsible  for  ensuring  that  the  use 
of  these  methods  provides  an  estimate 
that  will  cover  the  costs  of  closure  by  a 
third  party 

8,  Option  6.  Waiving  the  Cost  Estimate 
for  Facilities  Using  the  Financial  Test  or 
Corporate  Guarantee 

Under  Option  6*  we  would  waive  the 
requirement  that  you  develop  cost 
estimates  if  you  are  able  to  demonstrate 
financial  assurance  for  closure  and  post- 
closure  care  using  the  financial  test  or 
the  corporate  guarantee.  We  discuss  the 
actual  requirements  of  the  financial  test 
in  a  later  section  of  the  preamble  .As 
discuss  more  fully  latter,  under  this 
approach  we  presume  a  firm  that  passes 
the  financial  test  has  the  financial 
wherewithal  to  close  the  facility  We 
base  our  presumption  (m  the  fact  that  a 
firm  that  passes  the  financial  test  has  a 
ver\'  low  probability  of  bankruptcy,  and 
because  the  closure  costs  would  nnt 
represent  a  significant  outlay  for  \.h^' 
firm  in  comparison  with  its  net  worth. 

9,  Availability  of  Information  on  EPA's 
Proposed  Approaches 

The  regulaton,-  language  in  this 
proposal  does  not  sp(x:ifv  anv  of  the  six 
options  outlined  above.  Instead  the 
proposed  regulatory  language  in 
§267  142  includes  only  the  requirement 
to  develop  the  cost  estimate.  We  intend 


to  provide  guidance  on  how  to  estimate 
closure  costs  for  facilities  with  a 
standardized  permit  which  have  not 
already  developed  a  closure  plan.  (Once 
the  facjlitv  has  submitted  a  closure  plan. 
EPA  proposes  that  the  facility  must 
update  the  closur','  cost  estimate  within 
30  days  to  reflect  the  information  in  the 
closure  plan).  We  have  included  in  the 
docket  to  this  nilemaking  information 
explaining  more  fully  the  approaches 
for  estimating  costs  under  options  4  and 
5.  We  seek  comments  on  the 
advisability  of  these  options  (and  on 
option  6  which  we  discuss  more  fully 
below)  and  on  whether  the  use  of 
guidance  for  cost  estimating  in  the 
absence  of  a  closure  plan  is  advisable. 
If  the  commenter  believes  that  we 
should  re(]uire  the  use  of  a  particular 
cost  estimating  techniques  in  the 
standardized  permit  regulations,  we 
would  like  information  on  how  to 
maintain  current  costing  methodologies 
in  regulations.  Since  methodologies 
change  over  time,  this  approach  could 
obligate  us  to  update  the  regulations 
periodically  and  authorized  states  to 
adopt  the  updated  language. 

10.  Financial  Assurance  for  Closure 

We  designed  the  requirements 
proposed  in  §  267,142(a)(l)-(4)  to 
ensure  that  the  cost  estimate  which 
forms  the  basis  for  determining  the 
amount  of  the  financial  assurance 
instrument  required  in  §  267  143  would 
provide  sufficient  funds  to  c:lose  the 
facility  properly  at  any  time.  We  want 
to  ensure  that  there  would  be  sufficient 
financial  resources  to  close  the  facility 
properly  even  in  the  event  that  you 
enter  bankruptcy.  The  requirements 
proposed  in  *}  267  143  specify  the 
mechanisms  from  which  you  can  choose 
to  demonstrate  financial  assurance  for 
closure  obligations. 

The  proposed  *?  267.143  provides  you 
the  same  mechanisms  that  are  available 
tn  owners  and  operators  of  facilities 
operating  under  permits  currently 
issued  under  part  264.  However,  we 
have  made  modifications  to  these 
rnquirements  (from  the  analogous 
requirt'un'nts  in  part  26'i)  to  account  for 
the  partic  ular  cirf:umstances  of  the 
standardized  permit.  The  differences 
hetwefn  the  requirements  under 
iji)  264.143  and  267  143  are  discussed 
lielow. 

Closure  Trust  Fund  l§267.143lall 
Under  the  proposed  *}  267.143(a)  the 
pay-in  period  for  the  closure  trust  fund 
for  the  standardized  permit  facility 
would  differ  slightly  from  the 
requirement  for  facilities  with  permits 
issued  under  part  264  Currently,  if  you 
have  a  new  facility  seeking  coverage 
under  a  part  264  permit,  you  must  make 


annual  payments  into  the  trust  fund 
over  the  remaining  life  of  your  facility, 
as  estimated  by  your  closure  plan,  or 
over  the  life  of  the  permit  which  is 
usually  ten  years,  whichever  is  shorter. 
Under  the  proposed  standardized 
permit  procedures,  however,  you  would 
not  have  to  provide  a  closure  plan  as 
part  of  the  initial  permitting  process. 
Without  the  requirement  for  a  closure 
plan  as  part  of  the  initial  process,  we 
needed  a  time  period  over  which  to 
compute  the  pay-in  period,  and  so  are 
proposing  a  period  of  three  years.  We 
chose  this  time  period,  which  is  shorter 
than  the  life  of  the  permit  as  currently 
allowed  for  individual  permits  under 
§  264.143(a)(3),  because  the  current 
requirements  in  §  264.143(a)(3)  were 
selected  to  accommodate  types  of 
operations,  such  as  landfills,  which 
would  normally  be  receiving  waste  over 
a  period  of  years,  with  potentially 
increasing  closure  costs  over  that  time 
period.  Conversely,  we  do  not  expect 
facilities  proposing  to  operate  under  the 
standardized  permit  to  build  up  their 
waste  volumes,  and  the  resulting 
closure  costs,  over  time.  Moreover,  the 
cost  for  closing  a  facility  operating 
under  the  standardized  permit  would 
not  include  the  costs  of  ground  water 
monitoring,  covers,  or  post-closure 
monitoring,  so  we  would  expect  the  cost 
to  be  less  than  for  many  of  the  other 
types  of  facilities  with  individual 
permits  that  are  currently  subject  to 
§  264.143.  Therefore,  we  anticipate  that 
the  burden  of  the  three  year  pay-in 
period  will  not  be  excessive.  Further, 
we  note  that  requiring  a  three  year  pay- 
in  period  can  preclude  some  potential 
problems  that  can  arise  under  the  longer 
pay-in  period.  For  example,  a  long  pay- 
in  period  can  lead  to  insufficient  funds 
being  available  at  the  time  of  closure.  If 
the  financial  condition  of  the  permittee 
were  to  deteriorate  toward  the  beginning 
of  the  period,  the  owner  or  operator 
would  not  yet  have  funded  a  substantial 
fraction  of  the  trust,  and  the  permitting 
authority  could  be  left  with  insufficient 
funds  for  closure  in  the  event  of  the 
permittee's  failure  to  perform  closure. 
Furthermore,  the  three  year  period  is 
consistent  with  the  requirements  for 
financial  assurance  for  commercial 
storers  of  PCB  wastes.  See 
§  761.65(g)(l)(i).  EPA  requests  comment 
on  the  proposed  use  of  three  years  as  the 
pay-in  period  for  a  trust  fund  in  the 
absence  of  a  closure  plan. 

We  are  proposing  to  simplify  the 
requirements  for  the  pay-in  period  for  a 
trust  fund  for  existing  facilities  seeking 
coverage  under  the  standardized  permit 
and  wishing  to  use  a  trust  fund  to 
demonstrate  financial  as.surance.  An 
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existing  facility  whose  trust  fund's  value 
is  less  than  its  closure  cost  estimate 
when  it  receives  a  standardized  permit 
would  have  60  days  to  increase  the 
value  of  the  trust  to  the  amount  of  the 
closure  cost  estimate.  The  requirement 
proposed  in  §  267.143(a)(3)  clarifies  that 
the  60  days  will  apply  both  to  existing 
facilities  under  interim  status  and  under 
individual  permits,  regardless  of  when 
they  obtain  a  standardized  permit.  This 
means  that  it  would  effectively  have  a 
60  day  pay-in  period. 

The  Agency  arrived  at  this  proposed 
requirement  by  considering  the  two 
classes  of  existing  facilities  that  could 
use  a  trust  fund  with  the  standardized 
permit:  Those  currently  operating  under 
interim  status  (part  265  standards)  and 
those  operating  under  part  264  permits, 
A  facility  operating  under  interim  status 
and  using  a  trust  fund  must  fully  fund 
its  trust  by  July  6,  2002,  which  is  twenty- 
years  after  the  effective  date  of  the 
§  265. ]43  standards.  See  §  265.143(a)(3). 
and  47  FR  15432,  For  such  a  facility,  the 
deadline  for  a  fully  funded  trust  under 
interim  status  would  probably  be  close 
to  the  effective  date  of  their 
standardized  permit.  The  effective  date 
of  a  standardized  permit  would  be  after 
we  promulgate  this  proposed  rule  in 
final  form,  and,  in  authorized  States, 
after  the  State  has  adopted  the  rule  and 
begun  to  issue  these  permits.  Therefore. 
EPA  proposes  a  60  day  pay-in  period  for 
an  existing  interim  status  facility 
seeking  a  standardized  permit  and  using 
a  trust  fund  to  demonstrate  financial 
assurance.  This  60  day  period  is  the 
same  deadline  facing  an  interim  status 
facility  that  must  increase  the  amount  of 
a  trust  fund  after  the  end  of  the  pay-in 
period. 

A  facility  that  already  has  an 
individual  permit  based  on  the  existing 
part  264  requirements  must  fully  fund 
the  trust  over  the  term  of  the  initial 
permit  {or  over  the  remaining  life  of  the 
facility,  whichever  is  shorter).  See 
§  264.143(a)(3).  Thus  a  facility  that 
wishes  to  convert  to  a  standardized 
permit  rather  than  renew  its  existing 
permit  should  already  have  funded  its 
trust  fully.  A  permitted  facility  using  a 
trust  could  also  decide  to  convert  to  a 
standardized  permit  before  the  normal 
end  of  its  current  permit's  life  by  asking 
to  have  its  individual  permit  revoked 
and  reissued  as  a  standardized  permit. 
Under  existing  §  264.143(a)(3),  owners 
or  operators  must  make  payments  into 
the  trust  annually  over  the  "term  of  the 
initial  permit.  '  or  the  remaining 
operating  life  of  the  facility,  whichever 
is  shorter.  This  is  the  "pay-in  period" 
for  an  existing  permitted  facility.  By 
terminating  its  permit  early  (in  order  to 
convert  to  the  standardized  permit),  the 


owner  or  operator  in  effect  terminates 
the  pay-in  period  After  the  pay-in 
period  which  would  end  at  the  end  of 
the  life  of  the  initial  Part  264  permit,  an 
ovkTier  or  operator  using  a  trust  must 
comply  with  existing  §  264.143(a)(6) 
and  maintain  widiin  60  days  the  value 
of  the  trust  to  at  least  the  amount  of  the 
closure  cost  estimate  (or  obtain  other 
financial  assurance).  Therefore  the  60 
day  requirement  in  the  proposed 
standardized  permit  regulations  is  the 
same  as  in  the  current  264  standards. 

Surety  Bonds  (§  267.1 43(b I  and  (cj). 
The  proposed  rule  would  allow  you  to 
use  surety  bonds  guaranteeing  either 
payment  or  performance  as  mechanisms 
for  demonstrating  compliance  with 
proposed  §  267.143(b)  or  (c) 
respectively.  As  in  the  existing  part  264 
subpart  H  standards,  you  must  also 
establish  a  standby  trust  fund 

Letter  of  Credit  '(§  267  1 431  d I  The 
proposed  regulations  would  allow  you 
to  use  an  irrevocable  standby  letter  of 
credit,  and  a  standby  trust  fund  as 
specified  in  existing  §  264.143(d). 

Closure  Insurance  I§267.143IpI1 
Under  proposed  §  267, 143(e).  we  would 
allow  you  to  use  insurance  as  a 
mechanism  for  demonstrating  financial 
assurance  for  closure.  The  requirements 
of  this  section  reference  the 
corresponding  existing  requirements  in 
§  264.143(e). 

Some  companies  which  do  not  qualify 
for  the  financial  test  (discussed  more 
fully  latter)  for  any  or  all  of  their 
obligations,  have  sought  to  use  captive 
insurance  as  a  method  of  self  insurance 
These  companies  can  establish  a  pure 
captive  insurer  subsidiary  to  provide 
insurance  for  the  parent  company  s 
costs  of  closure,  or  third  party  liability 
requirements.  The  pure  captive 
insurance  company  provides  insurance 
for  the  parent,  and  the  parent  can  have 
direct  involvement  and  influence  over 
the  insurance  company's  major 
operations  such  as  underwriting,  claims 
management,  and  investment  We 
discuss  captive  insurance  in  more  detail 
in  Section  X  B:  Financial  assurance 

Financial  Test  l§267  143(f)l  and 
Corporate  Guarantee  I §267  1431  gl I  Thf 
proposed  regulation  in  §267  143(0 
would  allow  the  use  of  a  financial  test 
by  you  or  by  a  corporate  guarantor  as 
currently  provided  in  §  264  143(f) 
though  the  tests  proposed  here  differ 
from  those  currently  in  effect  in  parts 
264  and  265.  We  proposed  changes  to 
the  financial  test  on  |ulv  1.  1991  (56  FR 
30201)  for  owners  and  operators  of 
treatment,  storage  and  disposal 
facilities  In  addition,  on  October  12, 
1994  (59  FR  51523)  we  proposed 
changes  to  the  domestic  asset 
requirement  for  the  RCRA  Subtitle  C 


financial  test  when  we  proposed  a 

financial  test  for  private  owners  and 
operators  of  munii  ipal  soli(i  waste 
landfill  facilities  (M.'^V^■LF^     It  is 
important  to  understand  how  the 
proposed  changes  ft)  the  finan!  idl  test 
could  affect  the  pr'i[)nseti  ■-l.indariiized 
permit  rule 

The  proposed  chan^c^  ti-  'he  fiiiriM'  lal 
test  would  make  the  test  less  available 
to  firms  more  hkelv  to  enter  bankruptcy- 
The  test  would  do  this  by  changing  the 
financial  test  ratios  to  make  the  test  less 
available  to  firms  with  large  debts 
compared  with  their  cash  flow  or  net 
worth   However,  the  proposed  test 
allows  firms  that  pass  to  assure  a  higher 
level  of  obligations  than  the  current 
RCRA  Subtitle  C  financial  test.  Under 
the  current  financial  test,  companies 
must  have  tangible  net  worth  at  least  six 
times  the  amount  of  the  obligations 
covered,  and  also  at  least  $10  million. 
Firms  that  pass  the  proposed  test  can 
assure  an  amount  of  obligations  up  to 
$10  million  less  than  their  tangible  net 
worth. 

We  anticipate  that  companies  passing 
the  proposed  financial  test  will  be  much 
more  likely  to  cover  all  of  their 
obligations  than  under  the  i  arrent  rule. 
This  occurs  because  the  additut 
requirement  (tangible  net  worth  I'f  dt 
least  $10  million  more  than  the  amount 
of  obligations  covered)  c(i\ers  a  larger 
amount  of  obligatums  that  the  six  times 
multiple  of  the  current  rule  With  this 
in  mind,  we  are  seeking  public 
comment  on  not  requiring  a  firm  to 
prepare  a  closure  cost  estimate  for  units 
covered  by  the  standardized  permit  if  it 
passes  the  financial  test  and  can  co\  er 
all  of  Its  other  obligations  w  ith  the 
financial  test   By  all  of  iheir  other 
obligations,  we  mean  to  include  costs 
for  liabilit\ .  closure,  post -closure  care 
and  corrective  action  under  RCRA 
Subtitle  C;  costs  for  closure,  post- 
closure  care.  and.  if  necessary, 
corrective  action  obligations  for 
municipal  solid  waste  landfills  under 
RCR.^  Subtitle  D  i  losure  costs  for  PCB 
storage  facilities,  plugging  and 
abandonment  costs  for  Class  I  wells 
under  the  l:I(^  program,  financial 
assurani  e  obligations  for  underground 
storage  tanks,  financial  assurance  for 
actions  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA);  and  any 
other  environmental  obligations  (see 
proposed  §  267  143(f)(2)(i)(A)(l)).  If 
such  a  rompanv  could  no  longer  pass 
the  financ  lal  test   it  would  have  to 
prepare  a  cost  estimate  and  provide  a 
financial  assurance  mechanism  through 
,H  third  [i,irl\ 

We  [jii  iiuikated  a  final  regulation 
establishing  a  financial  test  for  private 
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owners  and  operators  of  municipal  solid 
waste  landfill  facilities  April  10,  1998 
(6:^  FR  17706).  That  financial  test  differs 
from  the  regulatory'  text  in  the  rule 
proposed  for  RCRA  Subtitle  C  facilities. 
To  assist  the  reader  in  determining  what 
the  proposed  financial  test  for  the 
standardized  permit  could  look  like  if 
we  were  to  adopt  the  test  proposed  for 
Subtitle  C  and  adopted  for  municipal 
solid  waste  landfill  facilities,  we  have 
included  proposed  regulatory*  text  in 
this  notice.  We  could  also  determine 
that  we  would  use  the  financial  test 
currently  in  existing  §264.143(f}. 
§  264.147(f),  and  the  associated  language 
for  the  instruments  in  §264, 15 1(f)  and 
(g)  if  we  should  promulgate  the 
standardized  permit  rule  in  final  form 
before  promulgating  revisions  to  the 
RCR.«L  Subtitle  C  financial  test. 

In  the  record  keeping  and  reporting 
requirements  of  today's  proposal  wp 
have  proposed  the  requirements  for  a 
special  report  from  the  firm's 
independent  certified  public  accountant 
consistent  with  those  in  existing 
^  258.74(e)(2)(i)(C)  rather  than  the 
existing  ^  264.143(f)(3)(i).  Under  the 
existing  financial  test  for  hazardous 
waste  facilities,  we  always  require  a 
special  report  from  the  firm's 
independent  certified  public  acrnuntant 
(§  264, 143(n{3)(i)).  even  if  the  data  in 
the  chief  financial  officer's  letter  come 
directly  from  the  annual  report  The 
proposed  requirement 
(§267.143(n(2)(i)(C))  would  only  require 
a  special  report  from  the  independent 
certified  public,  accountant  in  instances 
where  we  cannot  venfv  financial  data  in 
the  chief  financial  officer  s  letter  from 
the  firm's  financial  report.  This  change 
c;ould  reduce  the  reporting  burden  for 
users  of  the  financial  test  whose 
submissions  of  information  could  be 
verified  from  their  audited  financial 
statements,  and  eliminate  for  these 
companies  the  expense  of  requiring  a 
letter  from  the  outside  auditor  W'e  are 
interested  in  comments  on  the 
appropriateness  of  reducing  this 
reporting  burden,  whether  thi^^  wmiid 
also  be  appropriate  for  fac:llltl('^ 
currentlv  regulated  under  part  2f)4  or 
265.  and  whether  this  change  wfiulil 
significantly  reduce  the  reporting 
burden  and  by  how  much 

Today's  proposed  regulator^  lanuudge 
has  some  other  differences  from  thf 
current  RCRA  Subtitle  C  test 
regulations.  The  first  is  that  we  do  not 
prescribe  language  for  the  chief 
financial  officer's  letter  as  we  currently 
do  under  *?  264  151(f)  The  advantage  of 
this  approach  would  be  the  additional 
flexibility  it  provides  to  facilities  that 
could  operate  under  the  standardized 
permit  and  who  would  use  the  financial 


test.  Another  advantage  to  this  approach 
might  be  that  requiring  standard 
language  could  make  compliance  easier, 
since  the  chief  financial  officer  would 
not  have  to  choose  the  wording  of  the 
letter  EPA  could  also  promulgate  a  final 
regulation  that  includes  the  language 
requirement  similar  or  identical  to  that 
currently  in  ^  264.151.  We  request 
information  from  States  and  the 
regulated  community  on  the  need  for 
specific  language,  or  whether  the 
current  arrangement  used  in  the 
municipal  solid  waste  landfill 
regulations  (4)  258  74).  which  does  not 
specify  the  language  of  the  letter,  is 
appropriate.  Second,  today's  proposed 
language  follows  the  model  of  the 
existing  part  258  regulations  by  giving  a 
separate  section  for  the  regulations 
governing  the  use  of  a  corporate 
guarantee. 

I  'sp  of  Multiple  Mechanisms.  Under 
proposed  *»  267  143(h)  you  could  utilize 
a  combination  of  mechanisms  at  your 
facility   In  the  proposed  revisions  to  the 
R(;R.\  Subtitle  C:  financial  test  (56  FR 
30201).  VAW  proposed  to  allow  the 
combinati(m  of  the  financial  test  with 
another  mechanism  for  demonstrating 
financial  responsibility  for  closure  at  a 
single  location.  We  propose  to  allow 
this  same  flexibility  for  facilities 
qualifying  for  the  standardized  permit. 

U'nder  proposed  ij  267,143(1),  if  you 
have  multiple  facilities  with  a 
standardized  permit  you  would  be  able 
to  use  a  single  mechanism  for  more  than 
one  of  your  facilities  This  provides  the 
same  flexibility  that  owners  or  operators 
of  facilities  with  indiyidual  permits  or 
interim  status  facilities  have  under 
existing  §§264.143  and  265.143. 

11.  Post  Closure  Financial 

Responsibility 

Because  the  piopo.Mnl  standardized 
permit  rule  would  only  be  available  to 
facilities  that  can  clean  close,  the 
proposed  stan(iardiz(;d  permit 
regulation  does  not  anticipate  a  need  for 
post-closure  cost  estimates,  or  financial 
assurance  for  post-closure  care. 
Similarly  there  is  no  need  for 
mechanisms  for  combining  financial 
assurance  for  closure  and  post-closure 
(are  Therefore,  the  proposed 
regulations  in  part  267  do  not  have 
provisions  reflecting  the  existing 
requirements  of  §  264. 144-146. 

12.  Liability  Requirements 

We  are  proposing  to  require  financial 
assurance  for  third  party  liability  for 
suddim  accidental  occurrences.  We 
propose  that  you  have  and  maintain 
liability  coverage  of  at  least  SI  million 
per  occurrence,  with  an  annual 
aggregate  of  at  least  $2  million  exclusive 


of  legal  costs  (§  267.147(a)).  These 
proposed  requirements  are  the  same  as 
for  facilities  with  individual  permits, 
and  apply  to  the  facility  or  a  group  of 
facilities.  Thus,  if  the  owner  or  operator 
of  facilities  with  individual  permits  had 
the  required  liability  coverage  for  them, 
the  addition  of  facilities  under  the 
standardized  permit  would  not  increase 
the  dollar  amount  of  the  liability 
coverage. 

The  proposed  mechanisms  available 
for  demonstrating  financial  assurance 
for  third  party  liability  would  be  the 
same  under  the  standardized  permit 
rule  as  for  units  covered  by  individual 
permits.  In  this  proposed  rule,  we  have 
arranged  the  mechanisms  in  the  same 
order  as  they  appear  for  closure,  even 
though  this  is  different  from  the  order 
currently  in  §  264.147.  We  request 
comments  on  whether  this  makes  the 
regulation  easier  to  follow,  or  if  we 
should  organize  proposed  §  267.147  in 
the  same  order  as  existing  §  264.147. 
The  mechanisms  for  third  party  liability 
would  be  a  trust  fund  (§  267.147(a)(1),  ' 
surety  bond  (§  267.147(a)(2),  letter  of 
credit  (§  267.147(a)(3),  insurance 
(§  267.147(a)(4).  financial  test 
(§  267.147(a)(5),  or  guarantee 
(§  267.147(a)(6).  Furthermore,  we  would 
also  allow  the  use  of  multiple 
mechanisms  under  proposed 
§  267.147(a)(7),  as  allowed  under 
existing  §  264.147(a)(6). 

As  noted  above,  we  are  considering 
whether  to  disallow  the  use  of  captive 
insurance  as  a  mechanism  for  providing 
financial  assurance  for  closure. 
However,  we  believe  that  liability 
requirements  are  generally  better  suited 
to  the  use  of  insurance.  Insurance  is  a 
mechanism  for  protecting  from  risk,  or 
the  probability  that  an  unfortunate  event 
may  occur.  Closure  is  a  certain  event 
because  an  owner  or  operator  (or  the 
permitting  authority  in  the  event  of  the 
permittee's  bankruptcy)  will  have  to 
close  its  hazardous  waste  facility  and  so 
the  risk  only  involves  the  timing  of  the 
closure,  and  not  whether  it  might  occur. 
Because  the  hazardous  waste 
regulations  are  designed  to  protect 
human  health  and  the  environment,  a 
release  from  a  facility  that  could  affect 
a  third  party  is  not  a  certainty,  and  in 
fact,  there  can  be  a  low  probability  of  a 
facility  having  a  release  that  could  affect 
a  third  party.  We  request  comments  on 
whether  pure  captive  insurance  should 
be  treated  differently  for  third  party 
liability  where  there  is  a  risk  of  an  event 
occurring  than  for  closure  where  the 
risk  involves  the  timing  of  an  event  that 
will  occur. 

We  are  proposing  that  the 
standardized  permit  would  not  be 
available  for  land  disposal  units  such  as 
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surface  impoundments,  landfills,  land 
treatment  facilities,  or  disposal 
miscellaneous  units.  Therefore, 
requirements  for  land  disposal  units 
uhder  existing  §  264.147(b)  to  maintain 
third  party  liability  for  non-sudden 
accidental  occurrences  should  not  be 
necessary  for  standardized  permit  units. 
The  proposed  regulation  reserves 
§  267.147(b). 

Because  the  proposed  standardized 
permit  is  intended  to  rely  upon  limited 
interaction  between  the  permittee  and 
the  permitting  agency,  we  believe  it 
would  not  be  appropriate  to  include  the 
provisions  of  existing  §  264.147(c)  and 
(d).  These  provisions,  respectively, 
allow  the  owner  or  operator  to  request 
a  variance  from  the  amounts  required  in 
§  264.147(a).  or  allow  the  Regional 
Administrator  to  require  a  different 
amount.  Thus,  there  are  no 
corresponding  provisions  in  the 
proposed  §  264.147  and  the 
corresponding  paragraphs  are  reser\ed. 

Along  with  tne  proposed  changes  to 
the  financial  test  for  closure,  we  have 
previously  proposed  changes  to  the 
financial  test  for  liability  coverage  (56 
FR  30201  and  59  FR  51523).  Under  the 
proposed  test,  we  expect  that  more 
owners  and  operators  will  be  able  to 
pass  the  liability  financial  test  than 
under  the  current  financial  test.  We 
expect  that  when  we  promulgate  these 
tests  in  final  form  that  they  would  also 
apply  to  the  standardized  permit.  We 
are  publishing  the  language  of  the 
proposed  liability  financial  test  here  for 
your  convenience.  If  we  promulgate  the 
standardized  permit  rule  in  final  form 
before  final  promulgation  of  the  revised 
RCRA  Subtitle  C  financial  test,  we  may 
use  the  current  RCRA  Subtitle  C 
financial  test  in  the  final  standardized 
permit  rule. 

13.  Other  Provisions  of  the  Financial 
Requirements 

We  are  proposing  that  the 
requirements  in  existing  §264,148  to 
notify  the  permitting  authority  in  the 
event  of  a  bankruptcy  would  apply  also 
to  the  standardized  permit  (see 
proposed  §  267.148).  We  have  also 
referenced  this  requirement  in  proposed 
§  267.140(c). 

Under  existing  §  264.149.  if  your 
facility  is  in  a  state  where  EPA 
administers  the  program  but  the  state 
imposes  its  own  financial  assurance 
mechanism,  you  may  continue  to  use 
the  state  approved  mechanism.  There 
are  only  three  states  where  we 
administer  the  program,  and  we  do  not 
expect  that  these  states  have  their  own 
mechanisms.  Therefore,  we  are  not 
including  an  analogous  provision,  and 
have  reserved  §  267. 149. 


In  the  financial  responsibility 
regulations  covering  facilities  with 
permits  under  part  264.  Statfs  (an 
assume  responsibility  for  an  owner  or 
operator's  compliance  with  existmg 
§§264.143  and  147  (§264.150).  We  have 
included  a  similar  provision  (§  267,150) 
in  this  proposal,  but  request  comment 
on  whether  such  a  provision  is 
appropriate.  Do  States  in  fact  undertake 
such  responsibilities,  and  would  they 
for  holders  of  a  standardized  permit? 

The  proposed  language  of  §*?  267  143 
and  267.147  references  existing 
§  264.151,  and  would  require  the  use  of 
the  language  in  existing  §  264  151 
Section  264,151  contains  the  exact 
wording  of  the  instruments  used  to 
demonstrate  financial  assurance  In  light 
of  the  substantial  amount  of  text  in 
existing  §264,151.  we  have  decided  not 
to  propose  the  creation  of  a  §  267  151 
This  is  similar  to  our  decision  not  to 
include  the  instrument  language  in  thf 
current  interim  status  standards  m  part 
265.  We  request  comments  on  suggested 
changes  to  the  language  of  §  264,151 
that  we  should  make  for  consistency 
with  the  proposed  standardized  permit 
rule, 

/.  Subpart  I — Use  and  Management  of 
Containers 

The  proposed  standards  for  the  use 
and  management  of  containers  in  this 
subpart  of  part  267  are  similar  to  the 
existing  provisions  in  subpart  I  of  part 
264,  However,  we  are  proposing 
conforming  changes  to  reflect  the 
standardized  permit  rather  than  the 
individual  permit.  We  also  are 
proposing  changes  to  make  the 
requirements  more  readable  We  request 
comments  on  these  changes,  and 
whether  additional  modifications  are 
warranted, 

1,  Would  This  Subpart  Apply  to  .Me' 

These  proposed  standards  would 
apply  to  you  if  you  own  or  operate  a 
facility  that  stores  hazardous  waste 
under  a  standardized  permit,  except  as 
provided  in  proposed  §  267, 1(b),  Note 
that,  under  existing  §§  261  7  and 
261.33(c).  if  you  empty  a  hazardous 
waste  from  a  container,  the  residue 
remaining  in  the  container  is  not 
considered  a  hazardous  waste  if  the 
container  is  "empty  "  as  defined  in 
§  261.7   If  the  container  is    empty"  we 
are  proposing  that  the  management  of 
the  container  would  be  exempt  from  the 
requirements  of  this  subpart 

2.  What  Standards  Would  Apply  to  th.^ 
Containers'' 

We  are  proposing  that  the 
requirements  of  §  267,171  would  be  the 
same  as  standards  currently  found  in 


§  264.171.  This  provision  would  require 
vou,  as  the  facility  owner  or  operator,  to 
transfer  hazardous  waste  from  a  leaking 
container  to  a  container  in  good 
condition,  or  otherwise  manage  the 
waste  in  a  manner  that  complies  with 
the  proposed  part  267  requirements. 

Proposed  §267,171  would  require 
that  the  container  be  made  of  materials 
or  lined  with  materials  that  will  not 
react  with  the  hazardous  wastes  being 
stored.  We  are  proposing  this 
requirement,  which  is  the  same  as  that 
in  existing  §  264.172,  to  ensure  that  the 
container  is  suitable  for  managing  the 
wastes. 

Proposed  §267.171  would  further 
require  you  to  close  (keep  covered)  all 
containers  that  store  hazardous  waste 
except  when  necessary'  to  handle  the 
waste,  and  that  care  be  taken  not  to 
rupture  the  container  or  somehow  create 
d  leak  This  proposed  provision  is  the 
same  as  the  existing  §  264.173 
standards  Note  that  the  U.S. 
Department  of  Transportation 
regulations,  including  those  in  49  CFR 
1  "3  28  govern  the  reuse  of  containers  in 
transp(  rtation. 

3,  What  Are  the  Proposed  Inspection 

Requirements' 

Section  267  172.  as  proposed,  would 
require  you  to  inspect  at  least  once  a 
week  to  r  heck  for  leaking  containers. 
This  proposed  requirement  is  the  same 
as  the  current  §  264.174  provision.  If 
\ou  find  a  leak,  you  would  need  to 
follow  the  proposed  procedures  in 
§§  267.15(c)  and  267.171. 

4  What  Proposed  Standards  Apply  to 
the  Container  Storage  Area? 

Section  267.173,  of  the  proposed  rule. 
specifies  the  design  and  operation 
requirements  of  a  system  for  containing 
any  leaks,  spills,  or  precipitation.  These 
requirements  would  apply  if  you  are 
storing  free  liquids  in  the  containers.  As 
proposed,  they  would  also  apply,  even 
if  no  free  liquids  are  present,  for  F020, 
F021.  F022.  F023.  F026,  and  F027 
wastes.  The  containment  system  would 
need  to  contain  10  percent  of  the 
volume  of  all  the  containers  or  the 
volume  of  the  largest  container, 
whichever  is  greater.  Also,  you  would 
need  to  prevent  run-on  to  the  storage 
area  unless  the  containment  system  is 
large  enough  to  contain  that  container 
volume  and  the  run-on.  You  would 
need  to  remove  any  spills  or  leaks  as 
soon  as  possible  to  avoid  overflowing 
the  contaiimient  system.  These 
proposed  provisions  are  the  same  as  the 
requirements  in  existing  §  264  175 

Note  that  if  the  collected  material  is 
a  hazardous  waste  under  part  261  of  this 
chapter,  we  are  proposing  that  you  must 
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manage  it  as  a  hazardous  waste  in 
accordance  with  all  applicable 
requirements  of  parts  262  through  266 
of  this  chapter  If  the  f:ollected  material 
is  discharged  through  a  point  source  to 
waters  of  the  United  States,  it  would  be 
subject  to  the  rf>quir>'ments  of  section 
402  of  the  Clean  Water  .Vet,  as  amended, 
under  our  proposed  rule. 

5.  What  Special  Requirements  Would  I 
Need  To  Meet  for  Ignitablo  or  Reactive 
Waste' 

Under  proposed  4)  267  174.  we  would 
require  that  you  store  ignitable  or 
reactive  waste  no  closer  than  50  feet 
from  your  facility's  property  line.  The 
general  requirements  proposed  in 
§  267  17(a)  provide  additional 
requirements  for  ignitable  or  reactive 
wastes  This  proposed  standard  is  the 
same  as  the  provision  currentlv  in 
§264.176 

6.  What  Special  Requirements  Would  I 
Need  To  Meet  for  Incompatible  Wastes? 

Under  proposed  ^  267  175.  we  would 
stipulate  that  you  cannot  place 
incompatible  wastes  in  the  same 
container  This  provision  would  also 
apply  to  an  unwashed  container  that 
previously  held  an  incompatible  waste. 
The  exception  to  this  prohibition  is 
found  in  proposed  §267  17(b),  which 
would  stipulate  precautions  that  you 
would  need  to  take  if  you  have  to  mix 
incompatible  wastes 

Section  267  175.  as  proposed,  would 
further  require  that  vou  physicallv 
separate  incompatible  wastes  from  other 
wastes  and  protect  them  with  barriers 
such  as  dikes,  berms,  or  walls.  The 
purpose  of  this  proposed  section  is  to 
prevent  fires,  explosions,  gaseous 
emissions,  leaching,  or  other  discharge 
of  hazardous  waste  or  hazardous  waste 
constituents  which  could  result  from 
the  mixing  of  incompatible  waste  or 
materials  if  containers  break  or  leak  .-Ml 
of  these  proposed  provisions  are  the 
same  as  the  existing  §  264  177 
requirements 

7.  What  Would  I  Need  To  Do  When  1 
Want  To  Stop  Using  the  Containers'" 

Section  267  176,  as  proposed,  would 
require  clean  closure  of  the  facilitv  This 
proposed  requirement  would  require 
you  to  remove  all  hazardous  waste  and 
residues  and  to  decontaminate  or 
remove  all  components  that  came  in 
contact  with  the  hazardous  wastes, 
including  soils  These  proposed 
requirements  are  the  same  as  the 
existing  provisions  in  §  264. 1 78.  Under 
our  proposal,  unless  you  can 
demonstrate,  following  §  261, 3(d),  thdt 
the  solid  waste  removed  from  the 
containment  svstem  is  not  a  hazardous 


waste,  you  would  become  a  generator  of 
hazardous  waste  and  would  need  to 
manage  it  in  accordance  with  all 
applicable  requirements  of  parts  262 
through  266  of  this  chapter.  This 
provision  would  apply  to  any  solid 
waste  you  remove  from  the  container 
system  during  closure  as  well  as  during 
the  operating  period. 

8.  What  Air  Emission  Standards  Are 
Proposed? 

We  are  proposing  that  the  air 
emission  standards  in  §267.177  bo 
similar  to  those  currently  in  §  264.179. 
Under  the  proposed  rule,  you  would 
need  to  complv  with  the  requirements 
of  subparts  AA.  BB,  and  UC  of  part  264. 
There  is  a  one  notable  difference 
between  proposed  §  267.177  and  the 
current  §264.179.  .Section  267.177.  as 
proposed,  would  onlv  allow  the 
following  control  devices:  thermal  vapor 
incinerator,  catalytic  vapor  incinerator, 
flame,  boiler,  process  heater,  condenser, 
and  carbon  absorption  unit  This  is 
because  performance  testing  and 
reporting  is  required  in  part  264  subpart 
AA  and  BB  to  support  alternative 
control  devices  This  requires  close 
interaction  on  the  part  of  the  facility 
owner/operator  and  the  permitting 
agency  Because  this  proposed  rule  is 
intended  to  reduce  the  burdens  of  such 
interactions,  we  have  chosen  to  limit  the 
type  of  ctmtrol  devices.  We  welcome 
public  comment  on  this  decision. 

K.  Subpart  / — Tank  Systems 

We  believe  that  most  of  the  tank 
system  standards  in  subpart  ]  of  part  264 
would  be  appropriate  for  tank  units 
operating  under  a  standardized  permit. 
However,  some  provisions  in  today's 
proposed  tank  requirements  are 
different  from  those  in  part  264.  Today's 
proposal  would  require  secondary 
I  ontainment  for  all  tank  svstems 
managing  free  liquids,  with  no 
provisions  for  waivers.  The  waiver 
provision  in  the  part  264  standards 
requires  significant  work  on  the  part  of 
vou,  as  the  facilitv  r)wner  or  operator,  to 
justify  that  secondary  containment  is 
not  necessary.  It  also  requires  that  the 
permitting  agoncv  review  the  waiver 
demonstration  and  determine  its 
appropriateness.  The  close  review  and 
exchange  of  materials  taking  place 
during  the  waiver  process  do  not  fit  the 
intent  of  the  standardized  permit.  Part 
of  our  premise  in  developing  the 
standardized  permit  is  that  a  high  level 
of  interaction  between  the  permittee  and 
the  permitting  agency  is  not  necessary. 
In  addition,  our  experience  is  that  few 
owners  or  operators  have  availed 
themselves  of  this  waiver  provision.  We 
welcome  public  comment  on  this  topic. 


We  are  not  requiring  integrity  testing 
for  tanks  managing  free  liquids  and 
operating  under  a  standardized  permit 
because  we  would  require  secondary 
containment.  Under  the  existing  part 
264  tank  standards,  we  only  require 
tanks  that  don't  have  secondary 
containment  to  undergo  annual  integrity 
testing.  Also,  we  are  proposing  that  the 
standardized  permit  only  apply  to  above 
ground  or  on  ground  tanks  (for  example, 
tanks  raised  off  the  ground  or  resting  on 
a  pad  or  the  ground  surface).  Therefore, 
as  proposed,  underground  or  in-ground 
tank  systems  would  not  be  eligible  for 
a  standardized  permit.  This  is  because 
we  would  rely  on  inspections  to  ensure 
compliance  with  the  standardized 
permit.  Underground  and  in-ground 
tank  systems  are  inherently  harder  to 
inspect  than  above  ground  or  on  ground 
tanks.  We  are  soliciting  comments  on 
the  merits  of  excluding  underground 
and  in-ground  tank  systems  from 
fjbtaining  standardized  permits. 

Finally,  as  explained  above  in  the 
preamble  for  subpart  G,  you  would  be 
required  to  clean  close  all  units  at  the 
facility.  We  believe  that  a  properly 
designed,  constructed,  and  operated 
tank  system  with  secondary 
containment  should  always  be  able  to 
clean  close  with  minimal  unforseen 
contingencies. 

1.  Would  This  Subpart  Apply  to  Me? 

Subpart  I  of  part  267  would  apply  to 
you  if  you  own  or  operate  a  facility  that 
treats  or  stores  hazardous  wastes  in 
above  ground  or  on  ground  tanks  under 
a  standardized  permit.  We  would, 
however,  provide  exemptions  from 
some  requirements  of  subpart  J  for 
special  situations.  Specifically,  the 
requirement  for  secondary  containment, 
as  specified  in  §  267.195,  would  not 
apply  to  you  if  you  have  tanks  that  do 
not  contain  free  liquids  and  are  inside 
of  a  building  or  for  tanks  or'sumps  that 
you  are  using  as  secondary  containment. 
All  other  tanks  that  manage  hazardous 
waste,  whether  it's  a  free  liquid  or  not, 
would  require  secondary  containment. 

2.  What  Are  the  Proposed  Design  and 
Construction  Standards  for  New  Tank 
Systems  or  Components? 

The  proposed  §267.191  provisions 
differs  from  existing  §  264.192 
requirements  in  several  areas.  First, 
under  the  proposed  standardized 
permitting  process  there  would  be  no 
■part  B  application"  therefore  we  did 
not  include  any  references  to  the  part  B 
application  in  the  proposed  §  267.191 
standards.  Under  this  section,  you 
would  still  be  required  to  obtain  a 
written  assessment,  reviewed  and 
certified  by  an  independent,  registered 
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professional  engineer,  attesting  to  the 
structural  integrity  and  acceptability  of 
tank  system.  However,  instead  of 
requiring  you  to  submit  this  estimate  to 
the  Regional  Administrator,  this  section 
would  require  you  to  retain  it  at  your 
facility.  The  assessment  would  be 
required  to  show  that  the  foundation, 
structural  support,  seams,  and 
connections  are  adequately  designed 
and  that  the  tank  system  has  sufficient 
structural  strength  to  ensure  that  it  will 
not  collapse,  rupture  or  fail.  The  design 
and  construction  requirements  in 
proposed  §  267.191  would  be  the  same 
as  the  current  §  264.192  provisions, 
However,  the  proposed  requirements  in 
proposed  §  267.191  differ  from  the  part 
264  standards  in  that  facilities  with 
underground  tank  systems  or 
components  not  be  eligible  for  a 
standardized  permit.  Therefore,  we 
would  not  be  carrying  over  the  existmg 
provisions  in  §§  264. 1 92(a}(4)  and 
264.192(c)  in  today's  proposal  The 
Agency  invites  comments  on  whether 
we  should  allow  underground  piping 
connecting  above  ground  or  in-ground 
tank  systems  under  a  standardized 
permit.  The  proposed  regulations  in  the 
part  267  tank  standards  do  not  allow- 
any  underground  tank  components, 
including  piping.  If.  in  the  final  rule,  the 
Agencv  choosee  to  include  underground 
tanks,  part  267  would  include  provision 
similar  currently  found  in  §  264  192 

3.  What  Are  the  Proposed  Handling  and 
Inspection  Requirements  for  New  Tank 
Systems? 

Proposed  §  267.192  retains  the  same 
requirements  as  existing  §  264.192(b). 
You  would  be  required  to  follow  these 
requirements  during  the  installation 
phase  of  the  new  tank  system  to  ensure 
that  the  integrity  of  the  system  is 
maintained 

4  What  Testing  Would  Be  Required? 

As  with  existing  §  264.192(d).  you 
would  be  required  to  test  for  leaks  as 
proposed  in  §  267.193 

5.  What  Installation  Requirements 
Would  Be  Required? 

In  addition  to  the  general 
requirements  proposed  in  §  267.192  and 
§267.193  regarding  installation,  you 
would  be  required  to  follow  the  specific 
installation  requirements  proposed  in 
§  267.194.  These  are  the  same 
requirements  found  in  existing 
264.192(e),  (f).  and  (g). 

6.  What  Are  the  Proposed  Preventative 
Requirements  for  Containing  a  Release' 

The  proposed  §  267.195  standards 
would  require  secondary  containment 
and  a  leak  detection  svstem  for  all  tank 


systems  (except  indoor  tanks  that  do  not 
contain  free  liquids.)  Neither  the  age  of 
the  tank  nor  the  waste  it  contains  would 
be  taken  into  consideration  when 
deciding  when  a  tank  needs  secondary 
containment:  the  secondary 
containment  requirement  would  apply 
to  all  new  and  existing  tanks  fur  which 
you  would  be  seeking  a  standardized 
permit.  All  proposed  design. 
installation,  and  operating  requirements 
of  §267.195  are  identical  tn  the  current 
provisions  §  264, 193.  except  for  the 
current  part  264  requirement  to  submit 
a  demonstration  to  the  Director  when 
the  leak  detection  and  removal  system 
cannot  detect  a  leak  within  24  hours  of 
it  occurring.  Instead,  you  would  self- 
certifv-  and  document  that  a  leak  or  spill 
cannot  be  detected  and  or  removed 
within  24  hours.  You  would  keep  this 
documentation  on-site  and  make  it 
available  for  review  hv  the  pf""mittine 
agency 

7.  What  Are  the  Proposed  Devices  for 
Secondary  Containment  and  What  Are 
Their  Design.  Operating,  and 
Installation  Requirements' 

Proposed  §  267  19b  lists  the  specific 
devices  that  vou  would  be  required  to 
use  in  providing  secondary 
cuntainment.  as  well  as  the  design. 
operating,  and  installatidn  requirements 
for  each  one.  These  requirements  are  the 
same  as  those  in  existing  §  264.193  (d) 
and  |e), 

8.  What  Are  the  Proposed  Requirements 
for  Ancillary  Equipment:' 

The  proposed  requirements  for 
ancillarv  equipment  in  §  267.197  are  the 
same  as  the  existing  provisions  in 
§264.193  (f)  We  have  retained  the 
requirement  for  serondan.'  containment 
for  all  ancillary  equipment,  such  as 
piping,  valves  and  pumps  We  have  also 
retained  the  exemption  from  secondary- 
containment  for  four  particular 
situations. 

9.  What  Are  the  Proposed  General 
Operating  Requirements  for  Tank 
Systems? 

The  proposed  requirements  in 
§  267.198  are  identical  tn  those 
currently  in  §  264.194  This  section 
stipulates  that  you  manage  your  tanks  to 
prevent  the  tank  system  from  rupturing, 
leaking,  corroding,  or  failing  in  anv 
manner.  Also,  proposed  §267  198 
specifies  controls  and  practices  for 
preventing  spills  and  overflows  from 
occurring.  It  includes  spill  prevention 
controls,  overfill  prevention  controls. 
and  the  maintenance  of  freeboard  in 
uncovered  tanks. 


10  What  Are  the  Proposed  Inspection 
Requirements? 

The  inspection  requirements  of 
proposed  §  267.199  are  the  same  as 
current  provisions  in  §264.195.  noting, 
however,  that  today's  proposed  part  267 
standards  apply  to  above  ground  tank 
systems  only.  You  would  be  required  to 
inspect  your  tank  system  daily  to  detect 
corrosion  or  releases  and  to  check  data 
from  monitoring  and  leak  detection 
equipment.  These  provisions  would  also 
require  you  to  inspect  any  cathodic 
protection  systems  on  a  regular 
-chedule.  Note  that  proposed  §  267.15(c) 
would  require  you  to  fix  any 
deterioration  or  malfunction  that  you 
find  Further,  proposed  §  267.200  would 
require  you  to  notify  the  Director  within 
24  hours  of  confirming  a  leak,  and  40 
CFR  part  302  and  part  355  may  require 
you  to  notif\'  the  National  Response 
Center  or  state  and  local  emergency 
responders  of  a  release.  You  would  be 
required  to  document  all  inspections  in 
your  facility's  operating  record. 

11.  What  Would  I  Do  in  Case  of  a  Leak 
or  a  Spill? 

Proposed  §  267.200  specifies  the 
procedures  you  would  be  required  to 
follow  in  the  event  of  a  leak  or  spill 
from  a  tank  system  or  secondary 
containment  system,  or  if  a  tank  system 
or  secondary  containment  system  is 
unfit  for  use.  The  proposed  §  267.200 
provisions  are  similar  to  the  current 
requirements  found  in  §  264.196  with  a 
few  modifications.  We  did  not  propose 
in  §  267.200  the  current  provisions  of 
§  264.196  related  to  releases  from  a  tank 
system  without  secondar>'  containment 
because  all  tank  systems  operating 
under  a  standardized  permit  would  be 
required  to  have  secondary 
containment. 

The  proposed  §  267.200  provisions 
require  that,  in  the  case  of  a  leak  or  a 
spill  you  would  be  required  to 
immediately  remove  the  tank  systems  or 
secondary  containment  systems  from 
service.  These  provisions  also  identify 
the  steps  you  would  be  required  to  take 
to  stop  the  flow  of  hazardous  waste  and 
find  the  source  of  the  release,  and  to 
remove  the  released  waste  within  24 
hours.  You  would  have  to  report  any 
releases  to  the  Director  within  24  hours 
of  detection.  We  have  included  in  this 
section  the  same  exception  that  is 
currently  available  in  §  264.196  for 
reporting  small  releases  that  you  clean 
up  quickly.  The  proposed  §267.200 
provisions  would  require  you  to  submit 
a  more  detailed  report  on  any  release  to 
the  environment  to  the  Director  within 
30  days  of  the  release.  This  section 
would  also  require  you  to  close  the  tank 
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system  unless  you  satisfy  specified 
repair  requirements  Any  major  repairs 
must  be  certified  by  an  independent, 
qualified,  registered,  professional 
engineer,  in  accordance  with 
§  270.11(d).  before  you  return  the  tank 
system  to  service 

12.  What  Would  I  Do  When  I  Stop 
Operating  the  Tank  System' 

When  you  stop  operating  the  tank 
system  you  would  be  required  to  clean 
close  it.  The  proposed  ^  267.201 
requirements  differ  from  §  264.197 
standards  m  two  important  areas.  As 
stated  earlier,  we  are  not  proposing  to 
allow  any  waivers  from  secondary 
containment  for  tank  systems  operating 
under  a  standardized  permit  Therefore. 
we  would  not  cany  over  the  existing 
§  264.197  provisions  for  closing  a  tank 
system  that  does  not  have  secondarv' 
containment  to  proposed  §  267  201 
Another  important  difference  is  that  if 
you  cannot  clean  close  a  tank  system, 
you  would  be  required  to  close  it  as  a 
landfill  under  part  264  Therefore,  you 
would  have  to  submit  a  RCR,\  part  H 
application  described  in  §  270  14  and 
follow  the  RCRA  individual  permitting 
process  to  obtain  a  post-closure  permit 

13.  What  Are  the  Proposed  Special 
Requirements  for  Ignitable  or  Reactive 
Waste' 

The  proposed  §  267  202  provisions 
are  the  same  as  the  existing  §  264  198 
standards.  This  section  would  require 
special  handling  of  ignitable  or  reactive 
wastes  before  you  can  store  them  in 
tanks.  The  section  would  require  that 
you:  (1)  Manage  the  wastes  so  that  they 
are  no  longer  ignitable  or  reactive 
(before  or  after  being  placed  in  the  tank). 
(2)  store  or  treat  the  waste  to  prevent  the 
waste  from  igniting  or  reacting;  or  (3) 
use  the  tank  system  strictly  for 
emergencies.  Additionally,  you  would 
be  required  to  adhere  to  all 
requirements  for  maintenance  of 
protective  distances  as  specified  in  the 
National  Fire  Protection  Association's 
"Flammable  and  Combustible  Liquids 
Code." 

14.  What  Are  the  Proposed  Special 
Requirements  for  Incompatible  Wastes' 

Proposed  §  267.203  stipulates,  as  does 
existing  §  264.199,  that  you  could  not 
place  incompatible  wastes  in  the  same 
tank  system,  or  in  a  tank  system  that 
previously  held  an  incompatible  waste 
and  has  not  been  decontaminated, 
unless  you  follow  the  provisions 
proposed  in  §  267.17(b).  Proposed 
§  267  17(b)  specifies  precautions  that 
you  would  be  required  to  take  if  you 
have  to  store  incompatible  wastes  in  the 
same  tank  system. 


15.  What  Air  Emission  Standards  Are 
Proposed? 

Proposed  §  267.204  contains  similar 
requirements  to  those  currently  in 
§  264  200  for  complying  with  subparts 
AA.  BB.  and  CC  of  part  264  of  this 
chapter  There  is  one  notable  difference 
between  proposed  §  267.204  and 
existing  §  264.200  Proposed  §  267.204 
only  allows  the  following  control 
devices:  thermal  vapor  incinerator, 
catalytic  vapor  incinerator,  flame, 
boiler,  process  heater,  condenser,  and 
carbon  absorption  unit  This  is  because 
performance  testing  and  reporting  is 
required  in  part  264  subpart  AA  and  BB 
to  support  alternative  control  devices. 
This  requires  close  interaction  on  the 
part  of  the  facility  owner/operator  and 
the  permitting  agency,  which  is  not 
appropriate  for  the  standardized  permit. 

L.  Subpart  DD — Containment  Buildings 

The  Agency  is  proposing  to  adopt 
most  of  the  design  and  operating 
requirements  for  containment  buildings 
in  part  264  directly  into  the 
standardized  permit  standards  of  part 
267  However,  we  are  proposing 
changes  to  several  of  the  existing  part 
264  requirements  as  we  tailor  the 
analogous  part  267  requirements  to  the 
standardized  permit.  First,  containment 
buildings  that  would  be  managing  free 
liquids  would  need  to  have  secondary 
containment  measures  in  place.  You 
would  not  be  allowed  to  delay  the 
installation  of  secondary  containment 
measures  As  with  the  secondary 
containment  requirement  for  tanks,  we 
believe  that  the  part  264  secondary 
contairunent  waiver  demonstration  and 
its  subsequent  review  by  the  permitting 
agency  does  not  fit  with  the  intent  of  the 
standardized  permit.  We  are,  however, 
proposing  to  retain  the  provision  that 
allows  you  to  request  a  waiver  if  the 
only  liquids  in  the  building  are  the 
result  of  required  dust  suppression 
measures  Another  change  from  the  part 
264  standards  that  we  are  proposing 
would  be  to  require  clean  closure  of 
containment  buildings.  We  believe  if 
your  containment  buildings  have 
secondary  containment,  and  they  are 
properly  designed,  constructed  and 
operated,  vou  should  be  able  to  clean 
close  them  with  minimal  problems. 

1   Would  This  Subpart  Apply  to  me? 

This  subpart  would  apply  to  you  if 
you  own  or  operate  a  facility  that  stores 
or  treats  hazardous  wastes  on-site  in 
containment  buildings.  As  with  the 
current  requirements  in  subpart  DD  of 
part  264,  if  the  unit  was  designed  and 
operated  according  to  proposed 
^  267  1 101 .  you  would  not  be  subject  to 


the  land  disposal  restrictions  in  RCRA 
section  3004(k). 

2.  What  Are  the  Proposed  Design  and 
Operating  Standards  for  Containment 
Buildings? 

Proposed  §267.1101  stipulates  design 
and  operating  standards  similar  to  those 
currently  in  §264.1101.  We  are 
proposing  specific  design  requirements 
for  floor,  walls,  doors,  and  windows,  as 
well  as  for  the  primary  barrier  which 
would  come  in  contact  with  the  waste, 

3.  What  Additional  Design  and 
Operating  Standards  Would  Apply  if 
Liquids  Will  Be  in  my  Containment 
Building? 

If  you  plan  to  use  your  containment 
building  to  treat  or  store  hazardous 
wastes  that  contain  free  liquids,  then  the 
primary  barrier  would  be  required  to  be 
able  to  prevent  the  migration  of 
hazardous  constituents  into  the  barrier. 
You  could  accomplish  this,  for  example, 
by  putting  a  geomembrane  on  top  of  a 
concrete  surface.  You  would  also  be 
required  to  install  a  secondary- 
containment  system.  The  function  of  the 
secondary  containment  would  be  to 
allow  the  use  of  a  leak  detection  system 
capable  of  detecting  leaks  in  the  primary 
barrier,  and  to  collect  the  liquids  that 
could  penetrate  the  primary  barrier. 
Proposed  §  267.1102  stipulates  the  same 
design  requirements  for  the  secondary 
containment  system  as  does  existing 
§264.1101.  This  proposed  section 
would  also  require  a  certification  by  a 
qualified  registered  professional 
engineer  that  the  unit  meets  all  design 
and  operating  requirements. 

The  existing  §264.1101  provisions 
allow  you  to  delay  implementation  of 
secondary  containment  for  existing 
contaiiunent  buildings  and  describe  the 
process  for  granting  the  delay.  We  are 
not  proposing  such  a  delay  for 
containment  buildings  under  a 
standardized  permit.  We  believe  that,  in 
the  interest  of  streamlining  the 
standardized  permitting  process,  the 
permitting  agency  should  not  have  to 
review  any  demonstrations.  The 
standardized  permitting  process  does 
not  provide  for  an  iterative  process  of 
submitting  a  demonstration  for  a  waiver, 
and  responding  to  comments. 

4.  What  Are  the  Proposed  Other 
Requirements  To  Prevent  Releases? 

The  proposed  §267.1103  would 
require  you  to  use  certain  controls  and 
practices  to  make  certain  any  hazardous 
waste  stored  in  your  contaiimient 
building  does  not  leave  the  building. 
These  are  the  same  requirements 
currently  in  §264. 1101(c).  These 
requirements  include  maintenance  of 
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the  primar\'  barrier  and  of  the  height  of 
the  waste  in  relation  to  the  wall  height. 
Also,  you  would  be  required  tn  take 
measures  to  prevent  tracking  of  the 
waste  bv  personnel  and  equipment, 
including  decontamination  procedures 
Finally,  this  section  would  require 
methods  of  containing  fugitive 
emissions  so  that  you  could  meet  a  "no 
visible  emissions"  standard. 

5.  What  Would  I  Do  if  I  Detect  a 
Release? 

The  proposed  §  267.1 106  provisions 
specify  procedures  for  responding  to 
releases  of  hazardous  waste  that  are  the 
same  as  those  currently  in 
§  264.1101(c)(3).  These  procedures 
would  require  you  to  enter  all  such 
incidents  in  your  facility's  operating 
record,  and  to  notify  the  Regional 
Administrator  both  of  the  release  and  of 
the  repairs. 

6.  What  Would  I  Do  if  My  Containment 
Building  Contains  Areas  Both  With  and 
Without  Secondary  Containment? 

Proposed  §  267.1 105  addresses  those 
buildings  with  areas  where  you  would 
manage  wastes  with  free  liquids  and 
areas  where  you  either  would  manage 
wastes  without  free  liquids  or  you 
would  have  a  waiver  from  secondary 
containment  requirements  in  proposed 
267.1104.  For  buildings  with  this  type 
of  "mixed  use",  you  could  construct  a 
portion  without  secondary  containment 
The  requirements  in  proposed 
§  267.1105,  which  are  the  same  as  those 
currently  in  §264. 1101(d),  and  are 
designed  to  prevent  migration  of  the 
wastes  that  require  secondary 
containment  to  the  areas  that  do  not. 

7.  Could  a  Containment  Building  Be 
Considered  Secondary  Containment  for 
Other  Units? 

Proposed  §267.1107  addresses  the 
specific  instance  of  a  tank  being  inside 
of  a  containment  building.  In  this 
situation,  the  containment  building 
would  be  the  secondary  containment 
system  for  the  tank  if  it  meets  the 
proposed  requirements  of  §  267.1107. 
This  provision  is  the  same  as  currently 
in§264.1101(b)(3)(iii). 

8.  How  Would  I  Obtain  a  Waiver  From 
Secondary  Containment  Requirements? 

Proposed  §  267.1104  would  allow  for 
a  waiver  from  secondary  containment  if 
the  only  liquids  in  the  building  were  a 
result  of  required  dust  suppression  and 
you  could  assure  the  containment  of 
liquids  and  wastes  without  secondary 
containment.  This  would  be  the  only 
waiver  from  secondary  containment.  We 
are  providing  it  because  we  believe  you 
could  easily  make  the  demonstration 


without  an  iterative  process  with  the 
permitting  agenc  y  This  is  ihf  same 
waix'er  allowed  (urrenth  in 
§264. 1101(e). 

9.  What  Would  !  Do  When  I  Stop 
Operating  the  Containment  Building?     ' 

The  proposed  *»  267  1108  closure 
provisions  would  require  the  clean 
closure  of  containment  buildings.  This 
is  similar  to  the  proposed  standardized 
permit  requirements  for  container 
storage  areas  and  tanks  During  closure 
of  the  containment  building,  you  would 
have  to  remove  or  decontaminate  all 
waste  residues  from  subsoils  and 
containment  system  components.  You 
should  have  no  problem  meeting  clean 
closure  requirements  for  a  properK 
designed  and  operated  containment 
building  However,  if  for  some  reason 
vou  cannot  clean  c.lose  your  facility,  you 
would  be  required  to  submit  a  part  B 
application  for  an  individual  post- 
closure  care  permit  for  closure  as  a 
landfill   We  discussed  this  before  in 
more  detail  in  Section  \'II  H:  Subpart 
G — Closure. 

VIII.  Conforming  Permit  Changes  to 
Fart  270 

A   Cheniew  of  Proposed  Part  270 
Changes 

We  are  proposing  to  modify  the 
hazardous  waste  permit  program 
requirements  by  adding  a  new  type  of 
permit;  The  standardized  permit  The 
hazardous  waste  permit  program 
requirements  are  in  part  270  This  part 
of  the  RCRA  hazardous  w  aste 
regulations  contains  specific 
requirements  for  permit  applications, 
permit  conditions,  changes  to  permits. 
expiration  and  continuation  of  permits, 
interim  status,  and  special  forms  of 
permits. 

Under  the  existing  hazardous  waste 
permitting  system,  facility  owners  and 
operators  must  obtain  an  "individual' 
permit  based  on  site-specific 
information  in  order  to  manage 
hazardous  waste  We  brieflv  desi  riheri 
the  existing  individual  permittme 
system  in  Section  1  D  1 ;  What  are  the 
steps  in  Obtaining  an  Individual 
Permit?  As  previously  discussed,  we 
propose  allowing  standardized  permits 
for  certain  tvpes  of  hazardous  waste 
management  activities:  The  storage  and 
non-thermal  treatment  of  hazardous 
waste  in  tanks,  containers,  and 
containment  buildings  at  facilities  that 
generate  the  waste.  We  are  proposing  to 
add  §  270.67  to  part  270  subpart  F  and 
to  add  part  270  subpart  1  that  would 
allow  a  special  form  of  permit,  a  RCR,^ 
standardized  permit. 


\V(  nijuest  comment  on  the  changed 
sections  and  added  sections  of  part  270 
rules.  As  noted  previously,  however,  we 
are  not  reopening  the  existing 
regulations  to  public  comment,  except 
those  provisions  explicitly  modified  by 
this  proposal. 

B.  Specific  Changes  Proposed  for  Part 

270 

We  are  proposing  certain  ancillary 
changes  to  other  sections  of  part  270  to 
ensure  we  have  fully  incorporated  the 
standardized  permit  into  the  existing 
regulations.  These  include.  Proposed 
changes  to  §  270.1  (b)  Ch'erview  of  the 
RCRA  Permit  Program.  §  270.2 
Definitions,  §  270.10(a)  Applying  for  a 
permit.  §  270.10(h)  Reapplying  for  a 
permit,  §  270.40  (a)  and  (b)  Transfer  of 
Permits,  §  270.41  Modify  or  revoking 
and  reissuing  permits,  and  §  270.51 
Continuation  of  expiring  Permits. 

1   Overview  of  the  RCRA  Program 

We  are  proposing  to  add  a  sentence  to 
§  270.1(b)  that  briefly  mentions  that  a 
facility  that  treats  or  stores  hazardous 
waste  on-site  could  be  eligible  for  a 
standardized  permit. 

2.  Definitions 

We  are  proposing  to  add 
"standardized  permit  '  to  the  definition 
list  in  §  270.2.  This  definition  for 
standardized  permit  is  the  same 
definition  that  we  are  proposing  to  add 
to  part  124:    Standardized  permit 
means  a  RCRA  permit  authorizing 
management  tf  hazardous  waste  under 
part  124  subpan  G  and  part  270  subpart 
I  The  standardized  permit  may  have 
two  parts:  A  uniform  portion  issued  in 
all  cases  and  a  supplemental  portion 
issued  at  the  Director's  discretion."  We 
are  also  proposing  to  modify  the 
definition  of  "permit"  to  include  a 
standardized  permit. 

3  Permit  Applications 

We  are  proposing  to  modif>' 
§  270.10(a)  to  make  it  more  readable  and 
to  add  a  sentence  to  the  Permit 
application  section  clarifying  that  the 
procedures  for  application,  and  issuance 
of  a  standardized  permit  are  in  part  124 
subpart  G  and  part  270  subpart  I 
However,  as  noted  in  Table  5:  Permit 
program  comparison,  many  of  the 
current  part  270  permit  administration 
requirements  would  still  be  applicable 
for  the  standardized  permit. 

4  Permit  Reapplication 

We  are  proposing  to  modify 
§  270.10(h)  to  make  it  more  readable  and 
to  take  into  account  the  standardized 
permit  If  your  facility  is  operating 
under  an  mdn  idiiai  permit  and 


I 
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manages  waste  on-site  m  tanks, 
containers,  or  containment  buildings, 
then  vou  could  meet  the  reapplication 
requirement  for  these  units  by 
submitting  a  notice  of  intent  to  operate 
under  a  standardized  permit  at  least  IKO 
davs  prior  to  e.xpiration  of  vour 
individual  permit.  Likewise,  if  vour 
facility  is  operating  under  a 
standardized  permit,  you  would  submit 
a  notice  of  intent  at  least  180  days 
before  the  expiration  date  of  the  permit. 

5.  Transfer  of  Permits 

We  are  proposing  to  make  changes  to 
§  2  70.40  (b)  that  would  allow  transfer  of 
a  standardized  permit  to  a  new  owner 
or  operator  The  change  to  this 
paragraph  adds  applicable  reference  to 
§§270. .320  and  124.212   .\  transfer  of  a 
standardized  permit  to  a  new  owner  or 
operator  would  qualify  as  a  routine 
permit  modification  and  would  follow 
appropriate  procedures  for  this  categor\' 
of  standardized  permit  modificati(m 

6.  Modification  or  Revocation  and 
Reissuance  of  Permits 

We  are  proposing  to  make  two 
changes  to  §270,41,  First,  we  would  add 
a  reference  to  §  270,320,  which  includes 
the  requirements  for  modif\-ing 
standardized  permits  Also,  we  are 
proposing  a  new  paragraph  (bK3)  which 
would  specify-  another  reason  for 
revocation  and  reissuance  of  a  permit 
This  new  paragraph  would  applv  where 
a  facility  owner  or  operator  with  an 
individual  RCR.-\  permit  wishes  to 
operate  under  a  standardized  permit 
This  was  discussed  earlier  in  .Section  IH 
B:  How  would  I  .Switch  from  an 
Individual  Permit  to  a  Standardized 
Permit.  Under  this  situation,  vou  would 
request  revocation  of  the  individual 


permit  and  issuance  of  a  standardized 
permit.  The  causes  for  modification 
(§  270.41(a)).  modification  or  revocation 
and  reissuance  (§  270.41(b)).  and  facility 
siting  (§  270.41(c))  that  apply  to  an 
individual  permit  would  also  apply  to  a 
standardized  permit. 

7.  Continuation  of  Expiring  Permits 

We  are  proposing  to  modifv  §  270.51 
liy  adding  a  new  subsection  (e)  which 
discusses  continuation  of  expiring 
standardized  permits.  This  new- 
paragraph  is  similar  to  the  requirements 
in  existing  §  270.51(a)  except  we  have 
replaced  references  to  the  permit, 
permit  application,  and  §§270.14 
through  2  70  29  citations  with  references 
to  the  standardized  permit,  notice  of 
intent,  and  part  124  as  appropriate.  We 
are  proposing  this  provision  under  the 
authoritv  of  the  .Administrative 
Procedures  Act  (AP.\). 

We  are  also  proposing  to  add 
paragraph  (2)  to  this  subsection  because 
we  want  to  give  vou  the  opportunity  to 
continue  to  operate  under  an  existing 
permit  if  you  submit  an  individual 
permit  application  following  the 
Regional  .Administrator's  decision  that 
vou  are  not  eligible  for  a  standardized 
permit. 

I  nder  this  paragraph,  you  would  be 
able  to  continue  to  operate  by 
submitting  an  application  for  an 
individual  permit  within  60  days  of  the 
[lirecitor  giving  vou  notice  of  your 
ineligibility  for  the  standardized  permit 
This  would  be  the  case  even  if  the 
Director  provides  the  notice  after  vour 
previous  permit  has  expired   Under  this 
proposed  scheme,  as  long  as  vour 
reapplication  for  a  standardized  permit 
is  timely,  you  would  qualify-  under  the 


APA  and  §  270.51  for  an  administrative 
continuance  of  the  permit.  We  view  the 
later  reapplication  for  an  individual 
permit  as  simply  a  part  of  the  ongoing 
reapplication  process. 

8.  Standardized  Permit 

As  discussed  above  in  Section  I  C: 
What  is  the  Agency's  Proposal,  we  are 
proposing  to  add  a  new  type  of  permit 
(e.g.   "standardized  permit  ")  to  part  270 
subpart  F:  Special  Forms  of  Permits. 
Section  270.67  contains  the  general 
statement  allowing  the  permitting 
authority  the  ability  to  issue 
standardized  permits. 

DC.  RCRA  Standardized  Permits 

A.  General  Information  About  Proposed 
Standardized  Permits 

In  proposed  §§  270.250  and  270.255. 
we  describe  what  a  proposed 
standardized  permit  is  and  who  would 
be  eligible  for  one.  This  has  been 
discussed  earlier  in  Section  I  C:  What  is 
the  Agency's  Proposal.  Although 
proposed  regulatory  language  on  these 
two  topic  is  already  in  part  124  and  267, 
we  have  repeated  these  requirements  in 
part  270  to  give  Subpart  I  better  context. 

In  proposed  §  270.260,  we  describe 
what  sections  and  subparts  of  part  270 
would  be  applicable  to  standardized 
permits.  Table  5  offers  a  comparison  of 
the  hazardous  waste  permit  program 
provisions  of  part  270  that  are 
applicable  to  individual  permits  and 
proposed  standardized  permits.  Most  of 
the  part  270  requirements  applicable  to 
individual  permits  would  also  be 
applicable  to  standardized  permits 
except  where  noted  in  Table  4  and 
proposed  §270.260. 


Table  5.— Comparison  of 


"HE  Provisions  of  the  Individual  Permit  Program  and  the  Proposed  Standardized 
Permit  Program 


! 

General  information 

Definitions  

Consideration  under  Federal  laws  

Effect  of  permit  

Noncompliance  and  reporting  program  by  itie  Director 

Pennit  Application 

General  application  requirements 

Special  form  of  permit  procedures  specific  to  standardized  permits 

Confidentiality  of  information  

Signatones  on  permit  application  and  reports  

Contents  of  pan  A  of  permit  application  

Contents  of  Part  B  of  permit  application  submmed  

Permit  information  kept  at  facilit-y    

Permit  Denial  

Permit  Conditions 

Conditions  Applicable  to  all  permits  

Requirements  for  recording  and  reporting  of  monitoring  results   

Establishing  permit  conditions  .  

Schedule  of  compliance 


Individual 
permits 


Proposed 

standardized 

permits 


•  • 

•  • 

•  • 

• 

•  • 

•  • 

• 

•  • 

•  • 

•  • 
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Table  5. — Comparison  of  the  Provisions  of  the  Individual  Permit  Program  and  the  Proposed  Standardized 

Permit  Program — Continued 


Changes  to  Permits 

Transfer  of  permits      

Modification  or  revocation  and  reissuance  of  permits  

Permit  modification  requirements 

Special  modification  requirements  for  standardized  permits 

Termination  of  permits 

Expiration  and  Continuation  of  Permits: 

Duration  of  permits  

Continuation  of  expinng  permits 

Interim  Status: 

Qualifying  for  intenm  status      

Operation  dunng  intenm  status  

Changes  during  interim  status  

Termination  of  intenm  status  


• 

V 


B.  What  Information  Would  I  Need  to 
Submit  to  the  Permitting  Agency  to 
Support  My  Standardized  Permit 
Application? 

We  are  proposing  that  you  submit 
certciin  information  to  the  permitting 
authority.  Under  proposed  §  270.275. 
you  woiild  submit  with  the  notice  of 
intent:  (1)  The  part  A  information 
required  by  §  270.13.  (2)  A  meeting 
summary  and  other  materials  required 
by  §  124.31,  (3)  Documentation  of 
compliance  with  the  location  standards 
of  §  267.18  and  §  270.14(b)(ll),  (4) 
Information  that  allows  the  Director  to 
carry  out  our  obligations  under  other 
Federal  laws  as  required  by  §  270.3,  (5) 
Solid  waste  management  unit 
information  §270. 14(d),  and  (6)  A 
certification  meeting  the  requirements 
of  proposed  §270.280. 

1.  RCRA  Part  A  Application  Information 

Section  270.275(a)  would  require  you 
to  submit  the  information  required  by 
§  270.13.  This  information  is  the  general 
Part  A  application  information  required 
currently  from  all  facility  owners  or 
operators  seeking  a  RCRA  individual 
permit.  The  Part  A  information 
includes:  (a)  General  information  on  the 
hazardous  waste  management  activity 
requiring  a  permit,  the  name  and 
mailing  address  of  your  facility  along 
with  its  latitude  and  longitude,  (b)  SIC 
codes  that  best  reflect  the  products  or 
services  your  facility  provides,  (c)  the 
operator's  name,  address,  phone 
number,  and  the  ownership  status  of  the 
facility,  (d)  the  owner's  name  ,  address, 
and  phone  number,  (e)  whether  your 
facility  is  located  on  Indian  lands,  (f)  an 
indication  of  whether  your  facility  is 
new  or  existing,  (g)  for  existing 
facilities,  a  scale  drawing  showing  past, 
present  and  future  waste  management 
areas  along  with  photographs  clearly 


delineating  waste  management 
structures,  (h)  a  description  of  the 
processes  you  use  to  manage  the  waste, 
(i)  a  specification  of  the  hazardou.s 
waste  you  treat  or  store  at  the  facility, 
(j)  em  estimate  of  volumes  of  hazardous 
waste  your  facility  manages  annually, 
(k)  a  listing  of  all  permits  approved  or 
applied  for  including  federal  and  state 
Permits,  (1)  a  topographic  map  which 
extends  at  least  1  mile  beyond  the 
facility  boundary  in  all  directions  and 
indicates  the  location  of  the  facility,  the 
waste  management  areas,  surface 
waters,  and  drinking  water  wells,  and 
(m)  a  description  of  nature  of  the 
business.  We  published  a  document. 
RCRA  Part  A  Permit  Application  (EPA 
form  8700-23  (October  1999).  which 
describes  the  Part  A  application  in 
detail  and  includes  instruction.s  for 
filling  out  the  application  form   You 
would  be  able  to  comply  with  proposed 
§  270.275(a)  requirements  bv  attaching  a 
completed  EPA  Form  870O-'23  or  State 
equivalent  form  to  the  notice  of  intent 
to  be  covered  by  the  standardized 
permit. 

2.  Preapplication  Meeting  Summary 

Proposed  §  270.275(h)  would  require 
you  to  submit  a  copy  of  the  meeting 
summary  and  ancillary  materials 
required  by  §  124.31.  This  is  the  pre- 
application meeting  that  you  host  with 
the  community  before  submitting  a 
Notice  of  Intent.  This  meeting  is  alsn 
required  if  you  are  seeking  an 
individual  RCRA  hazardous  waste 
permit.  As  discussed  above  in  Section 
III  A  1:  Conduct  a  pre-application 
meeting  with  the  community,  the 
meeting  should  provide  an  informal 
occasion  for  you  and  the  public  to  share 
ideas,  educate  each  other,  and  start 
building  the  framework  for  a  working 
relationship.  We  encourage  vou  to 


address  topics  such  as:  the  type  of 
facility,  the  location,  the  types  of  waste 
generated  and  managed,  and  waste 
minimization  and  pollution  control 

measures.  You  would  submit  a 
summary  of  the  meeting,  along  with  a 
list  of  the  attendees  and  their  addresses. 

and  copies  of  anx  <  i:m\Vi>'\\\^   'i 
materials  submitt>'i:i  .\\  tlif  ;;i»*<'i;iig 

3  Compiiani  e  With  Location  Standards 

We  are  proposing  under  §  270.275(c). 
that  vou  submit  documentation  that 
vour  facility  is  in  compliance  with  the 
location  standards  described  m  §  267  18 
and  §270  14(b)! Ill  Webehevp  that  the 
location  of  a  facility  is  an  i,r.i('!  ri.int  ^ite- 
specific  aspec:t  of  safe  waste 
management  Therefore,  we  propose  to 
(ontinue  to  require  the  submittal  of  the 
documentation  of  compliance  with  the 
location  standards  This  documentation 
would  include  several  analyses. 

First,  if  vou  have  a  i\o\s-  facility,  you 
would  have  to  deti'r;uini   th'' 
applit  ability  of  the  seismic  standard  by 
checking  if  yuur  facility  is  in  a  politicaJ 
jurisdiction  listed  in  the  regulations  at 
appendix  VI  of  part  264  The 
demonstration  should  show  no  recent 
faults  are  present  within  3000  feet  of  the 
facility  If  vou  find  e\)dence  of  a  recent 
fault,  then  vour  demonstration  would 
need  to  show  that  no  fault  exists  within 
200  feet  of  an  area  where  you  are  going 
to  manage  waste. 

Second,  you  (whether  vour  facility  is 
new  or  alread\  cxi-tiiii;   would  need  to 
determine  whethe,'  \our  facility  is 
located  m  a  IOO-m'.i.'  floodplain.  If  your 
facilit\  IS  in  a  li)(i  \cdr  floodplain.  you 
would  pro\"id>'  iiifi  rmation  on 
engineered  >tnn  t  iiffs  which  are 
designed  to  prevent  washout  or 
emergency  procedures  to  remove 
hazardous  waste  to  safety  prior  to 
fliMiding. 
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4.  Compliance  With  Other  Federal  laws 

We  are  proposing  in  §  270.275(d)  that 
you  submit  information  necessarv  for 
the  Regional  Administrator  to  carry  out 
his/her  duties  under  other  federal  laws 
as  required  by  existing  §  270  3.  This 
requirement  is  similar  to  the  provision 
found  in  §  270  14(b)(20).  Specificallv. 
the  Regional  Administrator  would  need 
to  meet  various  obligations  under 
several  Federal  laws:  the  Wild  and 
Scenic  Rivers  Act.  16  U.S.C.  1273  et. 
seq.,  the  National  Historic  Preservation 
Act  of  1966   16  U  S.C.  470  et  seq  .  the 
Endangered  Species  Act.  16  U.S.C.  1531 
et  seq  ,  the  Coastal  Zone  Management 
Act.  16  U.S.C,  1451  et  seq  .  and  the  Fish 
and  Wildlife  Coordination  Act.  16 
use.  611  et  seq  You  should  discuss 
with  the  Regional  Administrator  the 
specific  information  that  ynu  would 
need  to  submit  with  vour  notice  of 
intent  for  him/her  to  meet  the 
obligations  of  these  Federal  laws. 
Failure  to  submit  this  information  could 
either  significantly  delay  the  issuance  of 
the  standardized  permit  or  result  in 
denying  the  standardized  permit  and 
requiring  vou  to  obtain  an  individual 
RCR.^  permit. 

5.  Solid  Waste  Management  Units 

Under  current  regulations  in 

^  270,14fd),  permit  applu;ants  must 
include  certain  infonnatuin  about  solid 
waste  management  units  in  their  permit 
applications  Under  the  approach  we  are 
proposing  todav.  vnu  would  need  to 
submit  this  information  to  the 
permitting  agencv  As  discussed  in 
Section  \'II  G:  Subpart  F — Releases  from 
Solid  Waste  Management  Units, 
corrective  action  requirements  depend 
on  site  specific  circumstances.  The 
information  that  would  be  required  to 
be  submitted  on  solid  waste 
management  units  includes:  (1)  The 
location  of  the  unit  on  the  facility 
topographic  map:  (2)  a  designation  of 
the  tvpe  of  unit  (e.g..  storage,  treatment, 
disposal);  (3)  a  description  of  the 
general  dimensions  and  structure  of  the 
unit,  with  anv  available  drawings:  (4) 
the  dates  over  which  the  unit  was 
operated;  (5)  to  the  extent  availabl*'.  a 
list  of  the  types  of  wastes  that  have  been 
managed  in  the  unit;  and  (6)  all 
available  information  pertaining  to  any 
releases  of  hazardous  wastes  or 
hazardous  constituents  from  the  unit. 
We  would  use  this  mformation  to  make 
decisions  about  the  specific  types  of 
corrective  actions,  if  anv,  that  might  bv 
necessanr'  to  protect  human  health  and 
the  environment  at  your  facility 

We  believe  that  most  of  the  fac  ilities 
which  would  operate  under  a 
standardized  permit  are  currently 


operating  under  RC;RA  interim  status  or 
an  individual  RC]R,'\  permit,  and  so 
would  havp  already  completed  a  RCRA 
Facility  Assessment.  Therefore,  you 
should  have  this  information  available 
for  all  solid  waste  management  units  at 
vour  facility.  In  situations  where  you  do 
not  have  this  information  available 
when  you  apply  for  a  standardized 
permit,  we  will  either  develop  the 
information  (eg.,  bv  conducting  a  RCRA 
Facility  Assessment)  or  may  require  you 
to  develop  and  submit  it  prior  to  issuing 
vmr  permit 

6.  Certification  of  Compliance  With 
Proposed  Part  267  Requirements 

Proposed  §  270  275(f)  would  require 
you  to  submit  a  certification  meeting  the 
requirements  of  proposed  §  270.280. 
Submittal  of  this  certification  would  put 
vou  on  record  that  you  understand  your 
obligation  to  comply  with  all  the 
proposed  requirements  of  part  267. 

C.  What  Are  the  Proposed  Certification 
Requirements? 

1.  Certification  of  Compliance 

Proposed  §  270.280  would  require  you 
to  certify  that  your  facility  is  either  in 
compliance  with  all  applicable 
proposed  requirements  of  part  267  or 
would  come  into  compliance  with  all 
applicable  requirements.  You  would 
also  certify  that  you  would  continue  to 
remain  in  compliance  with  proposed 
part  267  during  the  term  of  your  permit. 
The  Resource  Conservation  and 
Recovery-  Act  (RC;R.\)  provides  for 
severe  penalties  for  submitting  false 
information  on  application  forms.  If  you 
knowingly  submit  false  information  or 
make  a  false  representation  vou  would 
be  subject  to  significant  monetary 
penalties  and  possible  imprisonment. 
The  proposed  certification  that  you 
would  be  in  compliance  with  proposed 
part  267  requirements  would  apply  to 
new  facilities  and  existing  facilities 
currenUy  operating  under  interim  status 
or  an  individual  KfiR^-\  permit.  Your 
certification  would  be  basted  on  an 
internal  audit  of  your  facility's 
operations.  You  would  submit  the 
certification  of  compliance  along  with  a 
copy  of  the  audit  to  the  Director. 

We  are  aware  that  the  level  of  detail 
in  compliance  audits  (  an  range  from  the 
very  general  to  the  ver\'  specific. 
Although  we  don't  expect  the  audit 
reports  to  consist  of  only  a  few  pages  of 
findings,  they  should  not  involve 
extensive  documentation.  The  audits 
should  be  comprehensive  and  the 
reports  should  include  supporting 
materials  such  as  completed  audit 
checklists.  We  expect  to  issue  guidance 


on  audit  reporting  concurrent  with 
issuance  of  the  final  rule. 

We  are  asking  for  public  comments  on 
the  benefits  of  such  an  audit  and 
whether  the  audit  should  be  performed 
by  an  independent  third  party.  Our 
current  proposal  allows  the  facility 
owner  or  operator  to  perform  the 
compliance  audit. 

2.  Certification  of  Availability  of 
Information 

Proposed  §  270.280  also  would 
require  you  to  certify  that  the 
information  required  by  proposed 
§§  270.290-270.315  wo'uld  be  available 
at  your  facility  for  review  by  the  public 
and  the  permitting  authority.  This 
would  be  a  major  departure  from  the 
existing  RCRA  permitting  program. 
Under  the  proposed  standardized 
permit,  you  would  not  have  to  submit 
most  of  the  information  contained  in 
individual  RCRA  permit  Part  B 
applications  currently  required  by 
§  270.14.  Instead  of  submitting  detailed 
Part  B  type  information  to  the 
permitting  authority,  you  would  retain 
this  information  on-site  at  your  facility. 
Furthermore,  you  would  certify'  when 
submitting  the  notice  of  intent  to  be 
covered  by  a  standardized  permit  that 
the  Part  B  type  information  would  be 
available  for  on-site  for  review  by  the 
public  and  the  permitting  agency. 

As  previously  mentioned,  we  are  not 
proposing  to  require  you  to  submit  the 
waste  analysis  plan  with  your  notice  of 
intent  because  of  the  relatively  simple 
waste  management  practices  that  take 
place  at  the  proposed  type  of  facilities 
eligible  for  a  standardized  permit.  We 
do  not  feel  that  it  would  be  necessary 
for  you  to  submit  the  waste  analysis 
plan  with  the  notice  of  intent  or  for  the 
permitting  agency  to  review  the  waste 
analysis  plan  prior  to  permit  issuance. 
However,  we  are  interested  in  the 
public's  views  on  the  submittal  of  the 
waste  analysis  plan.  Specifically,  are 
there  waste  management  situations  that 
may  occur  at  an  on-site  hazardous  waste 
treatment  or  storage  facility  that  warrant 
the  review  of  the  waste  analysis  plan 
prior  to  permitting  the  facility?  For 
example,  does  a  waste  analysis  plan  for 
a  large  facility  with  many  different 
waste  streams  warrant  prior  review?  We 
encourage  the  public  to  provide  detailed 
descriptions  of  any  situation  that  they 
are  aware  of  in  their  comments  to  us. 

3.  What  Happens  if  my  Facility  Is  Not 
in  Compliance  With  the  Proposed  Part 
267  Requirements  at  the  Time  I  Submit 
my  Notice  of  Intent? 

Your  standardized  permit  would  not 
be  issued  until  you  are  in  compliance 
with  proposed  part  267  requirements.  If 
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vour  facility  is  not  in  compliance  with 
applicable  part  267  requirements  when 
you  submit  ynur  notice  of  intent.  \nu 
would  submit  a  certification  stating  that 
ynur  facility  would  come  into 
compliance  and  provide  a  schedule 
detailing  when  your  facility  would 
achieve  compliance  with  applicable 
requirements.  Your  suggested  schedule 
would  be  required  to  meet  the 
requirements  of  existing  ^^  270.33  and 
include  an  enforceable  sequence  of 
actions  with  specific  milestones.  The 
milestones  should  clearly  delineate 
when  compliance  would  be  attained  for 
each  proposed  part  267  requirement  that 
your  facilitv  would  currently  not  be  in 
compliance  with.  Delay  in  coming  into 
compliance  with  applicable  regulations 
would  delay  issuance  of  the 
standardized  permit  and  could  be  a 
reason  for  the  Director  to  extend  the  120 
dav  time  period  for  making  a  draft 
permit  decision  (see  .Section  I\':  Issuing 
a  Standardized  Permit).  A  poor 
compliance  history  could  al.so 
c;ontribute  to  a  Director's  decision  to  not 
allow  coverage  under  the  standardized 
permit. 

D   What  Information  Would  Be  Required 
To  Be  Kept  at  mv  Facility^ 

We  are  proposing  that  information 
that  vou  would  normally  submit  to  the 
permitting  agency  in  a  Part  B  permit 
application  be  kept  at  your  facility.  The 
specific  information  that  you  would 
keep  at  your  facility  would  be  based  on 
the  general  and  specific  Part  B  permit 
application  requirements  currently 
found  in  §^270.14-270,27. 

We  are  proposing  that  you  keep  this 
information  at  the  facility  (and  make  it 
available  for  review  by  agency 
inspectors  and  the  public)  instead  of 
submitting  it  to  the  permitting  agency 
We  expect  that  you  would  consolidate 
the  information  in  ime  area  at  the 
facility  to  the  extent  practicable  to 
facilitate  access.  Maintaining  the 
information  on-site  would  streamline 
the  administrative  permitting  process 
and  should  shorten  the  time  required  to 
obtain  a  RCRA  permit,  without 
lessening  the  environmental  protection 
provided  by  the  permit.  There  could  be 
some  situations  where  people  in  the 
community'  may  need  special  access  to 
the  information  (i.e.,  beyond  having  it 
available  on-site).  For  example,  there 
could  be  facility  safety  issues  that 
necessitate  the  information  being  kept  at 
an  off-site  location.  To  address  these 
situations,  we  propose  to  apply  the 
information  repository-  requirements 
codified  in  existing  §§  124.33  and 
270.30(m)  to  standardized  permits.  In 
other  words,  the  permitting  agency 
could  require  you  to  set  up  and 


maintain  an  information  rfpository.  ami 
keep  it  up  to  date  \\ith  information 
relevant  to  the  standardized  permit. 
.Although  you  could  initially  choose  the 
location,  the  Director  could  override 
your  choice.  The  Director  would  have 
final  say  in  where  the  repository'  is 
established  and  could  require  it  to  be 
located  at  an  off-site  location,  such  as  a 
public  library.  We  would  not  require 
that  the  information  be  maintained  off- 
site  in  all  cases.  As  discussed  in  Section 
I:  Overview  and  Bac:kground.  waste 
management  activities  at  facilities 
eligible  for  the  standardized  permit  have 
traditionally  posed  reldti\el\  less  risk 
than  other  types  of  management 
activities,  so  we  anticipate  that  people 
in  nearby  communities  would  generally 
not  object  to  going  to  the  facility  to 
review  the  information 

1.  General  Facility  Information 

The  proposed  requirements  in 
§  270.290  are  the  same  as  the  existing 
§  270  14(b)  requirements  with  minor 
exceptions.  We  believe  that  it  is 
appropriate  to  clearly  articulate  the 
information  requirements  with  which 
facility  owners  or  operators  wmlii  h.iM 
to  comply.  Therefore,  we  repeat  many  uf 
the  general  information  requirements  of 
existing  ^  270  14ib)  verbatim  in  these 
proposed  tj  270,290  requirements.  We 
made  minor  changes  in  the 
requirements  to  make  appropriate 
citation  changes  and  for  readability 
reasons  Existing  part  264  citations  were 
in  most  castas  changed  to  [)art  267 
citations. 

You  will  notice  that  there  is  no 
parallel  refereiu  e  in  proposed  paragraph 
t?  270,290(1  )  to  existing  «?  264.13(c)  as 
there  is  in  existing  §  270. 14(b)(3} 
because  §  264.13(c)  is  applicable  to 
facilities  treating  or  storing  waste 
generated  off-site.  As  disi  ussed 
previously,  the  proposed  standardized 
permit  is  only  applicable  to  on-site 
facilities.  Also,  we  did  not  include 
several  of  the  inspection  schedules 
currently  required  by  t)  270  14lb)(5)  m 
proposed  §  270.290(e)  because  they  are 
for  units  not  eligible  for  the  proposed 
standardized  permit  (e.g,  surface 
impoundments,  landfills,  waste  piles. 
land  treatment  unit,  and  misrellaneous 
units).  In  addition,  you  would  be 
required  to  submit  the  facilitv  location 
information  currentK  required  by 
i5  270.14{b)(ll)  with  your  Notice  of 
Intent,  Therefore,  we  are  proposing  to 
reser\-e  §270,290(k)  in  order  to  maintain 
the  parallel  structure  between  this 
section  and  existing  *?  270  14(b)  We 
have  omitted  several  of  the  regulatory' 
citations  in  existing  §  270  14(b)(13!  from 
proposed  §270,290(m)  because  thev  are 
for  units  not  eligible  for  the  proposed 


standardized  permit.  In  addition,  we 
have  omitted  references  and  regulatory 
citations  to  the  post-closure  plan 
currently  found  in  S270.14lb)(13)  from 
proposed  §  270.290(m)  because  the  post- 
closure  plan  would  no  longer  be 
applicable.  As  discussed  above  in 
Section  VII  H.  Subpart  G — Closure,  all 
units  that  receive  a  standardized  permit 
would  be  required  to  either  clean  close 
or  apply  for  an  individual  RCRA  post- 
closure  permit  Since  existing 
§270.14(b)(14)  refers  to  disposal  units, 
which  would  not  be  eligible  for  a 
proposed  standardized  permit,  we  have 
not  carried  over  this  requirement  and 
have  reserved  §  270.290(n)  to  maintain  a 
parallel  regulatory  structure.  We  have 
modified  the  proposed  regulatory  text  in 
§270.290(o)  from  the  text  in  existing 
§  270.14(b)(15).  This  is  because  the  last 
phrase  referring  to  the  Part  B  in 
paragraph  §  270.14(b)(15)  would  not  be 
applicable  to  proposed  standardized 
permits.  Since  existing  §  270.14(b)(16) 
refers  to  post-closure  cost  estimates, 
there  is  no  parallel  requirement 
proposed  for  standardized  permits. 
Therefore.  §270. 290(p)  has  been 
reserved 

Requirements  in  existing  paragraphs 
§  270.14  (b)(20).  (b)(21)  and  (b)(22)  are 
either  not  appropriate  for  the  proposed 
standardized  permit  or  are  already 
addressed  Existing  paragraph 
§270.14(b)(20)  requires  an  information 
submittal  for  the  purposes  of  the 
Regional  Administrator  to  cany  out  his/ 
her  duties  under  other  Federal  Laws. 
We  propose  this  requirement  in 
§  270.275(d),  which  would  require  thai 
information  to  be  submitted  to  the 
permitting  agency  to  support  your 
application.  The  current  requirements  of 
S270.14(b)(21)  are  not  applicable 
because  they  are  for  land  disposal 
facilities.  The  existing  requirements  of 
§  270.14{b)(22)  discuss  the  pre- 
application  meeting  and  the  submittal  of 
the  meeting  summary  along  with  other 
items.  We  proposed  these  requirements 
in  §  270.275(b).  specifying  that  you 
would  be  required  to  submit  these  items 
with  the  Notice  of  Intent  as  discussed 
previously  We  are  not  proposing  to 
include  the  requirements  of  §  270  14(c) 
because  they  address  ground  water 
monitoring  that  we  believe  is 
unnecessary  for  the  types  of  units  that 
would  be  eligible  for  proposed 
standardized  permits. 

2  Container  Information 

The  container  information 
requirements  we  are  proposing  today  in 
§  270.300  are  similar  to  the  current 
requirements  in  §  270.15.  In  developing 
the  proposed  language  for  proposed 
§  270.300,  we  modified  the  existing 
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§270.15  requirements  to  make  them 
more  readable.  You  would  be  required 
to  keep  information  at  your  facdity  on 
the  design  and  operation  of  the 
container  storage  area  including  its 
containment  system  You  would  also 
keep  diagrams  showmg  the  locatinn  of 
ignitable,  reactive,  and  mcompatible 
waste  at  your  facility  along  with 
drawings  showing  compliance  with 
appropriate  buffer  zones. 

3.  Tank  Information  , 

Under  today's  proposal,  you  wnuld 
have  to  keep  tank  system  information 
onsite  at  the  facilitv  This  information 
deals  with  design,  construction,  and 
operation  parameters.  The  proposed 
§  270.305  requirements  are  'Similar  to 
the  individual  permit  requirements 
currently  in  §  270.16  However,  we 
would  not  carry  over  tf)  proposed 
§270,305.  the  curr»'nt  requirements 
from  §  270, 16(h)  The  existing 
§  270.16(h)  requirements  deal  with 
tanks  with  variances  from  se<!ondary 
containment  As  discussed  previously, 
we  are  proposing  that  tanks  have 
secondary  containment  to  be  eligible  for 
the  standardized  permit. 

4.  Equipment  Information 

Under  today  s  proposal,  you  would  be 
required  to  keep  onsite  the  inf(jrmation 
required  for  equipment  subject  to  the 
part  264  subpart  BB  requirements  (air 
emissions  standards  for  equipment 
leaks).  These  information  requirements 
concern  emission  standards  for 
equipment  that  contains  or  comes  in 
contact  with  hazardous  waste  with 
organic  concentrations  of  at  least  lU 
percent  by  weight.  The  proposed 
§  270.310  requirements  are  similar  to 
the  individual  permit  requirements 
CXirrently  found  in  §  270.25.  The 
proposed  §  270.315  requirements  differ 
from  the  existing  §  270  25  provisions  in 
one  main  area.  The  performanr:e  test 
plan  currently  required  bv  §  270.25(c) 
for  alternative  control  devices  is  not 
included  in  proposed  §  270  315 
requirements  because  proposed 
§§  267  177  and  267.204  would  onlv 
allow  the  following  control  devices: 
thermal  vapor  incinerator,  catalvtic 
vapor  incinerator,  flame,  boiler,  process 
heater,  condenser,  and  carbon 
absorption  unit.  This  is  because  the 
performance  testing  and  reporting  to 
support  alternative  control  devices 
would  require  close  interaction  on  the 
part  of  the  facility  owner/operator  and 
the  permitting  agency,  which  would  not 
be  appropriate  for  the  standardized 
permit. 


5,  Air  Emission  C;(mtrol  Information 

We  are  also  proposing  to  have  you 
keep  onsite  the  information  required  for 
tanks  and  containers  subject  to  the  part 
264  subpart  CC  standards  (air  emission 
standards  for  tanks,  surface 
impoundments  and  containers).  The 
proposed  §270.315  rfjquirements  for  air 
emission  controls  would  be  similar  to 
the  existing  §  270  27  requirements  for 
facilities  seeking  individual  permits. 
These  information  requirements 
concern  compliance  with  the  air 
emission  controls  that  apply  to  facilities 
managing  hazardous  waste  in  tanks  and 
containers.  The  proposed  §  270.315 
requirements  contain  minor  changes  to 
the  current  §  270.27  provisions  because 
surface  impoundments  would  not  be 
eligible  for  standardized  permits. 

E.  How  Would  I  Modify  my  RCRA 
Standardized  Permit? 

You  would  modify  your  RCRA 
standardized  permit  by  following  the 
procedures  found  in  proposed 
§§124.211-213.  As  mentioned  above  in 
Section  VI:  Maintaining  a  Standardized 
Permit,  today's  proposed  modification 
procedures  are  separated  into:  (1) 
Routine  changes  to  the  standardized 
permit:  and  (2)  significant  changes   You 
would  follow  these  procedures  in  lieu  of 
the  permit  modification  procedures 
found  in  existing  §  270  42.  which 
describe  permittee  initiated  permit 
modifications  for  individual  permits 

X.  Public  Comment  on  Corrective 
.Action  and  Financial  Assurance  Issues 

As  was  discussed  pre\iouslv.  in 
addition  to  requesting  public  comment 
on  the  proposed  provisions  of  this  rule, 
we  are  requesting  public  comment  on 
some  additional  issues  related  to 
corrective  action  ant!  financial 
assurance  requirements.  These 
additional  issues  potentially  affect  the 
universe  of  RCRA  treatment,  storage. 
and  disposal,  including  those  that 
would  receive  standardized  permits.  We 
have  discussed  these  issues,  and  our 
reasons  for  soliciting  comment  on  them, 
in  detail  below. 

A.  Corrective  Action 

1.  Could  1  Satisfv  the  RCRA  C:orrective 
Action  Requirements  for  my  Site  by 
Conducting  Cleanup  Under  an  Alternate 
State  Program' '' 

EP.'\  IS  soliciting  c:omment  on  whether 
and  under  what  conditions  it  should 


"The  discussion  in  this  notice  addresses  only 
alternate  State  cleanup  authorities  For  information 
on  conducting  cleanup  under  nun-RCRA  Federal 
authonties  see  a  memorandum  dated  September  24. 
1996  from  Steven  A  Herman  and  Elliott  P  L,aws  to 
RCRA/CERCLA  National  Policy  Managers  entitled 


adopt  a  policy  that  would  promote  the 
use  of  cleanup  programs  other  than  the 
authorized  RCRA  program  to  satisfy 
corrective  action  requirements  at 
permitted  facilities.  In  the  discussion 
below,  EPA  presents  several  issues  and 
options  related  to  the  use  of  such 
alternate  authorities.  You  should  note 
that  these  issues  and  options  are 
presented  by  the  Agency  for  the  purpose 
of  soliciting  ideas.  In  developing  this 
discussion.  EPA  did  not  develop  an 
.\gency  position  on  these  issues — rather, 
the  Agency  chose  to  present  for 
comment  the  options  and  issues  it 
currently  is  considering.  Thus,  the 
following  discussion  does  not  represent 
the  Agency's  position  on  the  use  of 
alternate  authorities,  and  should  not  be 
used  as  guidance  on  the  issues 
discussed. 

Currently,  when  an  alternate  State 
authority  is  used  to  address  corrective 
action  at  a  facility,  the  provisions  of  the 
cleanup  order  issued  by  the  alternate 
authority  are  typically  either  written 
into  the  RCRA  permit  as  conditions,  or 
are  incorporated  by  reference  in  the 
permit.  In  both  cases,  the  provisions  of 
the  cleanup  order  become  RCR.A  permit 
conditions,  which  are  subject  to 
administrative  and  judicial  review  at  the 
time  of  permit  issuance  and  may  be 
enforced  under  RCR.A. 

EPA  is  considering  issuing  a  policy  to 
address  the  use.  in  appropriate 
circumstances,  of  alternate  cleanup 
authorities  to  satisfy  the  corrective 
action  requirements  of  a  permit.  Under 
such  a  policy.  EPA  would  recommend 
general  guidelines  for  determining 
whether  action  under  an  alternate 
authority  will  result  in  cleanups  that 
meet  the  requirements  of  §  264.101.  and 
would  specify  how  the  alternate 
authority  cleanup  generally  should  be 
addressed  in  the  permit  to  ensure 
enforceability  of  cleanup  requirements. 
This  policy,  if  adopted,  would  likely 
apply  at  all  facilities  receiving  RCRA 
permits,  including  standardized 
permits.  It  should  be  noted  that, 
although  the  Agency  currently  is 
contemplating  issuing  policy  guidance 
on  the  alternate  authority  issue,  the 
Agency  may  decide  instead  to  issue  the 
guidance  provisions  discussed  in  this 
section  as  final  regulations.  EPA  solicits 
comment  on  whether  such  a  policy,  if 
adopted,  should  be  promulgated  as 
regulations  or  issued  as  guidance. 

EPA  believes  that  many  alternate 
State  cleanup  programs  conduct 
cleanups  that  are  protective  of  human 
health  and  the  environment,  and  that 
many  alternate  State  cleanup  authorities 


Coordination  between  RCRA  Corrective  Action 
and  Closure  and  CERCLA  Site  Activities." 
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offer  features  such  as  streamlined 
procedures,  provisions  for  voluntary 
cleanup,  and  provisions  for  collection  of 
user  fees  to  pay  for  State  oversight 
which,  if  used  at  RCRA  facilities,  could 
help  speed  the  pace  of  RCRA  cleanups 
nationwide.  At  the  same  time.  EPA 
recognizes  its  responsibility  to  ensure 
that  cleanups  conducted  at  facilities 
subject  to  RCRA  corrective  action 
requirements  satisfy-  the  requirements  of 
RCRA  sections  3004(u)  and  (v)  and  the 
"omnibus"  provision  of  section 
3005(c)(3)  (i.e..  are  protective  of  human 
health  and  the  environment).  EPA 
believes  that  by  developing  a  policy  that 
recommends  guidelines  for  the  use  of 
alternate  authorities  at  permitted 
facilities,  the  Agency  would  be  able  to 
leverage  the  potential  offered  by 
alternate  authorities,  while  at  tbe  same 
time  ensuring  that  cleanups  conducted 
under  those  authorities  satisfy  the 
statutory'  requirements  of  RCR^^, 

Whether  cleanup  at  facilities  subject 
to  RCRA  corrective  action  is  conducted 
under  a  Federal  cleanup  program  (e.g.. 
RCR.A  corrective  action  or  CERCLA).  an 
authorized  RCRA  corrective  action 
program,  or  an  alternate  State  cleanup 
program.  EPA  is  responsible  for 
reporting  the  progress  of  cleanups  at 
RCRA  treatment,  storage,  and  disposal 
facilities  to  Congress  and  to  the  public, 
and  for  overseeing  implementation  of 
the  RCRiA  corrective  action  program  in 
authorized  States.  To  meet  these 
responsibilities,  EPA  regularly  solicits 
information  from  the  States  regarding 
the  progress  of  cleanups  at  RCRA 
treatment,  storage,  and  disposal 
facilities,  regardless  of  the  authority 
under  which  they  are  being  conducted, 
and  includes  this  information  in  a 
national  data  base  for  reporting  progress 
at  those  facilities.  It  should  be  noted 
that,  if  EPA  develops  a  policy  regarding 
the  use  of  alternate  authorities  in 
permits  that  practice  would  not 
change — EPA  would  still  expect  States 
to  provide  this  information  to  the 
.\gency. 

It  also  should  be  noted  that 
§  264.101(b)  requires  financial  assurance 
for  corrective  action,  and  use  of  an 
alternate  cleanup  program  at  a  RCR,-\ 
permitted  facility  would  not  modif\'  that 
requirement.  If  an  alternate  cleanup 
program  were  used  to  address  corrective 
action  at  a  RCRA  permitted  facility,  the 
permit  issuing  agency  (EPA  or  the 
authorized  State)  would  be  responsible 
for  ensuring  that  adequate  financial 
assurance  was  available  to  satisfy  the 
requirement  of  I?  264.101  (or  authorized 
State  equivalent). 

Issues  related  to  potential  adoption  of 
this  policy,  and  specific  requests  for 
comment  are  detailed  below. 


2.  How  Would  EPA  and  the  Authorized 
States  Address  the  AiternatP  Authnrity 
Cleanup  Provisions  in  the  RCRA 
Permit? 

At  facilities  where  cleanup  is 
completed  satisfactorily  prior  to  permit 
issuance,  EPA  or  the  State  authorized 
for  correcti\e  action  must  make  a 
determination  that  no  additional 
corrective  action  is  necessar>'  to  protect 
human  health  and  the  environment  and 
consequentlv  includes  no  provisions 
requiring  corrective  action  in  the  permit 
(except  those  necessar\"  to  address 
future  releases).  Where  corrective  action 
is  not  completed  satisfactorilv  prior  to 
permit  issuance,  there  ma\'  be  a  number 
of  approaches  to  allow  cleanupis 
conducted  under  alternate  State  c  li-anup 
programs  to  satisf\-  the  RCRA  permit 
requirements  for  corrertivp  ai  linn  under 
section  3004(ul  and  (v) 

EPA  is  soliciting  comment  on  whether 
to  recommend,  under  certain 
circumstances,  two  methods  of 
addressing,  within  the  RCRA  permit,  the 
cleanups  conducted  pursuant  to 
alternate  State  authorities.  Both 
methods  address  situations  where 
corrective  action  is  determined  by  the 
Agency  to  be  necessary  to  protect 
human  health  and  the  environment  at 
the  time  of  permit  issuance  Under  the 
first  method,  referred  to  as 

postponement.  '  the  permit  issuing 
agency  would  postpone  the 
determination  of  RCRA-specific 
corrective  action  provisions  until  after  a 
cleanup  under  an  alternate  State 
authority  is  completed   l.ndc^r  the 
second  method,  referred  to  in  this  notice 
as  "deferral."  the  permit  issuing  agency 
would  make  a  determination  that  a 
cleanup  conducted  under  an  alternatf 
authority  will  satisfy  the  corrective 
action  requirements  at  the  site,  then 
completeh  defer  correc:tive  action 
requirements  to  the  alternate  program. 
Both  of  these  methods  are  discussed 
below. 

Postponement  Using  the 
postponement  method,  the  agency 
issuing  the  RCR.^  permit  would 
determine,  considering  the 
recommended  criteria  (see  diM  iKsion 
below),  whether  the  planned  or  ongoing 
cleanup  under  the  alternate  program 
would  satisfv  the  r(?quirements  of 
^264.101  (i.e  .  whether  it  would  result 
in  a  cleanup  that  is  protective  of  human 
health  and  the  environment).  The 
agency  would  determine  that,  while 
corrective  action  is  necessarv  at  thi' 
facility,  the  requirements  of «}  2f)4,U)l 
will  likelv  be  satisfied  by  the  planned  or 
ongoing  cleanup,  so  specific  permit 
cleanup  conditions  are  not  necessary  at 
the  time  of  permit  issuance  Insttad.  the 


,\gency  would  incorporate  a  schedule  of 
compliance  into  the  permit  that,  among 
other  things,  postpones  the  final 
decision  on  whether  specific  cleanup 
conditions  need  to  be  included  in  the 
RCRA  permit  until  completion  of  the 
cleanup  under  the  alternate  authority 
(the  schedule  of  compliance  should  also 
include  requirements,  as  appropriate,  to 
report  to  EPA  on  the  progress  of  the 
alternative  state  cleanup).  EPA  or  the 
authorized  State  issuing  the  permit 
would  make  the  decision  to  postpone 
imposition  of  specific  cleanup  permit 
requirements  based  on  an  analysis, 
considering  the  recommended  criteria, 
of  either  the  specific  corrective  action 
contemplated  by  the  alternate  cleanup 
program,  on  a  review  of  the  alternate 
program  itself,  or  both,  as  appropriate. 
Where  the  agency  determines  that  the 
cleanup  under  the  alternate  program,  or 
the  alternate  program  itself,  would  not 
likely  result  in  a  cleanup  that  is 
protective  of  human  health  and  the 
environment,  there  would  be  no 
postponement  and  specific  cleanup 
conditions  would  be  required  in  the 
RCRA  permit  at  the  outset. 

As  described  above,  if  the  agency 
finds  that  specific  permit  cleanup 
conditions  are  not  necessary  at  the  time 
of  permit  issuance,  the  agency  would 
include  in  the  permit  a  schedule  under 
which  the  agency  would  make  a 
determination,  upon  completion  of  the 
alternative  cleanup,  whether  the 
requirements  of  §  264.101  have  been 
satisfied.  At  that  time,  if  the  agency 
were  to  determine  that  the  cleanup  did 
not  satisf\'  the  requirements  of 
^  264  101.  it  would  impose  further 
(  nrrective  action  as  necessar>'  to  protect 
human  health  and  the  environment,  and 
mod  lb.  the  permit  to  reflect  that 
determination  (using  the  procedures  in 
t;  270.41  for  modifications  based  on  new 
information).  The  basis  for  the  agency's 
determination  at  the  time  of  permit 
issuance  that  it  is  reasonable  to 
postpone  a  determination  on  the  need 
for  RCRA-specific  cleanup  requirements 
until  completion  of  cleanup  under  the 
alternate  State  authority  would  be  part 
of  the  administrative  record  for  the 
permit,  and  the  public  would  have 
opportunity  to  comment  on  the 
postponement  decision  prior  to  permit 
issuance.  Similarly,  the  basis  for  the 
determination,  upon  completion  of  the 
alternative  state  program  cleanup, 
whether  additional  corrective  action  is 
required  would  be  part  of  the 
administrative  record  for  the  permit:  the 
Agency  would  include  in  the  permit 
procedures  for  making  such  a 
determination,  including  an  opportunity 
for  public  notice  and  comment.  These 
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Agency  decisions  would  be  subject  to 
applicable  administrative  and  judicial 
review.  It  is  important  to  note  that 
under  this  approach,  during  the  course 
of  the  cleanup,  the  conditions  of  the 
order  or  other  mechanism  issued  under 
the  alternate  State  authority  would  not 
be  enforceable  RCRA  permit  conditions 
and,  therefore,  would  not  be  enforceable 
under  RCJiA  by  EPA  or  citizens. 
However,  under  §  270, 41(a)  (or  the 
authorized  State  equivalent).  EPA  or  the 
authorized  State  would  have  authority 
to  modify  the  permit  if  new  information 
revealed  that  the  cleanup  under  the 
alternate  authority  was  not  protective, 
and  that  RCRA-specific  conditions  were 
necessary  to  protect  human  health  and 
the  environment  at  that  time. 

Further,  as  a  condition  to  allowing 
postponement  of  corrective  action.  EPA 
or  the  authorized  State  would  include  in 
the  permit  schedule  of  compliance  some 
type  of  conditions  to  assure  that  the 
Agency  or  State  agency  would  be  made 
aware  of  changed  conditions  at  the  site, 
so  that  the  decision  to  postpone  could 
be  reviewed  and  corrective  action 
conditions  incorporated  into  the  permit, 
if  necessary  These  conditions  could  be 
structured  in  several  ways.  For  example, 
the  permit  might  include  a  requirement 
that  the  permittee  notify  EPA  or  the 
authorized  State  if  the  conditions  upon 
which  the  determination  to  postpone  is 
made  change  (e.g..  if  cleanup  under  the 
alternate  authority  is  not  proceeding  for 
some  reason).  Alternatively,  the  permit 
might  require  periodic  reporting  to  the 
Agency  or  State  agency;  at  that  time  the 
decision  to  postpone  the  inclusion  of 
specific  corrective  action  conditions 
could  be  reviewed.  If  necessar\-.  specific 
corrective  action  conditions  could  then 
be  incorporated  into  the  permit. 
Another  option  would  be  to  include  in 
the  permit  schedule  of  compliance 
conditions  such  that  EPA  or  the 
authorized  State  agency  would  receive 
notice  prior  to  and  after  the  completion 
of  significant  milestones  of  the  cleanup 
This  also  would  allow  for  the 
opportunity  to  review  the  decision  to 
postpone  imposition  of  specific  cleanup 
provisions  in  the  RCRA  permit." 

EPA  solicits  comment  on  whether  it 
should,  as  a  general  matter,  recommend 
use  of  the  postponement  method  and  on 
situations  where  postponement  may  or 
may  not  be  appropriate. 


"  EP.^  d(3«fs  not  intMnd  that  lh>»  decision  lo 
postpone  noimallv  would  be  rfvisitpd.  Moreover. 
EP.'X  would  not  expe<:T  permitb  lo  require  that  the 
( ieanup  under  the  n<jnRC]R.->i  program  wail  for 
approval  from  (he  RCR.^  dufhnrized  program  before 
proceeding  with  the  cleanup   Instead,  it  would  be 
incumbent  upon  the  RCR.-\  program  to  undertake 
affirmative  steps  if  it  was  (.<inc:emed  with  how  the 
(ieanup  was  proceeding  under  the  non-RCRA 
pmgram 


Deferral.  A  second  approach,  referred 
to  in  this  notice  as  "deferral."  would 
allow  EPA  or  the  authorized  State  to 
completely  defer  corrective  action 
requirements  to  an  alternate  cleanup 
prr)gram.  To  implement  the  deferral 
approac  h.  upon  permit  issuance.  EPA  or 
the  authorized  .State  would  make  the 
finding  that  corrective  action  is 
necessar\-.  and  that  the  appropriate 
corrective  action  at  the  site  would  be  the 
State  action  run  by  the  State  alternate 
program.  Under  this  approach,  the 
permit  issuing  agency  would  include  in 
the  permit  a  condition  requiring  the 
facility  to  meet  all  requirements  of  an 
alternate  State  c:lpanup  program  order  or 
agreement  (or  whatever  legal 
mechanism  is  used  by  the  State  program 
to  document  the  facility's  cleanup 
obligations)  The  permit  would  clearly 
state  that  the  State  alternate  program  is 
the  sole  implementer  of  the  cleanup,  in 
other  words,  it  would  be  the  State 
program  that  is  responsible  for  the  day- 
to-day  implementation  of  the  cleanup 
without  intervention  by  EPA.  It  should 
be  noted,  however,  that  because  the 
cleanup  requirements  imposed  by  the 
State  alternate  authority  would,  under 
this  approach,  become  RCRA  permit 
conditions,  they  would  be  enforceable 
by  EPA  and  by  citizens.  For  example,  if 
the  alternate  authority  order  specified  a 
deadline  for  completion  of  specific 
interim  measures,  if  such  measures  were 
not  implemented  by  that  deadline,  EPA 
(or  a  citizen)  could  bring  an  action  for 
enforcement  of  that  requirement  under 
RCR.\. 

I'nlike  under  the  postponement 
approach,  the  permitting  agency's 
deferral  would  not  be  conditioned  on  a 
review  conducted  at  the  end  of  the 
cleanup  Rather,  it  would  be  based  on 
an  analysis  at  the  time  of  permitting, 
considering  the  recommended  criteria, 
of  the  specific  corrective  action 
contemplated  by  the  alternate  cleanup 
program,  or  on  a  review  of  the  alternate 
program  itself,  and  demonstrating  that 
the  cleanup  at  the  facility  will  be 
protective  of  human  health  and  the 
environment.  The  review  of  the 
alternate  program  could  include  a 
general  prior  review  (see  discussion 
below)  with  a  particular  determination 
about  deferral  when  issuing  the  permit. 
The  basis  for  the  agency's  decision  to 
defer  would  be  part  of  the 
administrative  record  for  the  permit, 
and  the  public  would  have  opportunity 
to  comment  on  the  decision  prior  to 
permit  issuance.  The  final  deferral 
decision  would  be  subject  to  applicable 
administrative  and  judicial  review. 

EPA  solicits  comment  on  whether  it 
-should,  ds  a  general  matter,  recommend 
the  use  of  the  deferral  method  and  on 


situations  where  deferral  may  or  may 
not  be  appropriate. 

3.  How  Would  EPA  or  the  Authorized 
State  Determine  That  Cleanups 
Conducted  Under  an  Alternate  Cleanup 
Program  Would  Satisfv'  the 
Requirements  of  §  264.101? 

Upon  issuing  a  permit  at  a  facility 
where  the  Agency  has  determined  that 
corrective  action  is  necessary.  EPA  or 
the  authorized  State  must  make  a 
determination  that  the  provisions  of  the 
permit  addressing  corrective  action 
satisfy  the  requirements  of  §  264.101, 
i.e.,  that  they  require  "corrective  action 
as  necessary  to  protect  human  health 
and  the  environment  *  *   *"(see 
§  264.101(a)).  This  determination  would 
be  no  different  where  the  requirements 
of  §  264.101  are  to  be  satisfied  by  a 
cleanup  conducted  through  an  alternate 
cleanup  program  at  a  RCRA  permitted 
facility.  In  order  to  make  the 
determination  that  the  permit  requires 
corrective  action  "as  necessary  to 
protect  human  health  and  the 
environment,"  (or,  in  the  case  of 
postponement,  that  the  alternate 
program  cleanup  is  likely  to  be 
adequate,  and  it  therefore  is  reasonable 
to  set  a  schedule  that  postpones  the 
determination  of  whether  specific 
corrective  action  requirements  are 
necessary  to  protect  human  health  and 
the  enviroiunent),  the  Agency  or  the 
authorized  State  would  either:  (1) 
Review  the  alternate  program  and  make 
a  determination  that  cleanups 
conducted  under  that  program  will,  or 
likely  will,  satisfy  the  requirements  of 
§  264.101  ";  or  (2)  review  the  provisions 
of  an  existing  site-specific  cleanup  order 
(or  equivalent)  and  find  that  it  will 
satisfy  the  requirements  of  §  264.101. 
Therefore,  EPA  believes  that  a  policy 
supporting  use  of  alternate  authorities  at 
permitted  sites  should  include  guidance 
for  assessment  of  alternate  cleanup 
programs. 

EPA  is  soliciting  comment  on:  (1) 
What  assessment  factors  should  be 
recommended  for  assessing  an  alternate 
program  (or  site-specific  cleanup);  and 
(2)  what  role  should  EPA  assume  in 
reviewing  and  approving  alternate  State 
cleanup  programs. 

Assessment  Criteria.  EPA  believes 
that  a  policy  addressing  use  of  alternate 
State  cleanup  programs  at  RCRA 


"It  should  be  noted  that  although  the  decision 
whether  it  is  appropriate  to  postpone  or  defer  in 
any  particular  instance  will  l)e  informed  by  the 
results  of  prior  program  review  (and  EPA  does  not 
generally  expect  that  additional  review  of  a 
previously  reviewed  program  will  be  neccssarv  at 
the  time  of  permit  issuance],  that  decision  will  be 
made  on  a  case-by-case  basis  in  the  course  of  permit 
issuance. 
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permitted  facilities  should  recommend 
criteria  for  assessment  and  evaluation  of 
those  programs.  EPA  already  has 
provided  guidance  on  assessment  and 
review  of  alternate  programs  on  two 
occasions.  In  a  memorandum  dated 
November  14.  1996  from  Elliot  P  Laws 
and  Steven  A.  Herman  to  Superfund 
National  Policy  Members  entitled 
'Interim  Approaches  for  Regional 
Relations  with  State  Voluntan-  Cleanup 
Programs,"  (the  VCP  guidance)  EPA 
recommended  six  baseline  criteria  for 
evaluating  the  adequacy  of  State 
voluntary  cleanup  programs.  (A  copy  of 
the  VCP  guidance  is  available  in  the 
docket  for  today's  proposal.)  In  the 
October  22.  1998  final  Post-Closure  rule 
(see  63  FR  56710  at  56792),  EPA 
established  criteria  to  evaluate  the 
alternate  authorities  that  would  be  used 
in  lieu  of  a  post-closure  permit  to 
address  corrective  action.  The  criteria 
from  the  VCP  guidance  and  the  Post- 
Closure  rule  are  outlined  below.  EPA 
solicits  comment  on  recommending  the 
use  of  the  VCP  guidance  criteria  and/or 
the  Post-Closure  rule  criteria  to  evaluate 
alternate  programs  for  use  in  RCRA 
permits.  EPA  also  solicits  comment  on 
other  criteria  that  might  be  appropriate. 

It  should  be  noted  that  EPA  would  not 
necessarily  deny  the  use  of  an  alternate 
cleanup  program  at  a  RCRA  permitted 
facility  because  it  does  not  meet  all  of 
the  criteria  developed  by  the  Agency. 
EPA  believes  that  inadequacies  of  an 
alternate  State  program  could  be 
addressed  by  supplementing  the 
program  through  conditions  in  the 
RCRA  permit.  For  example,  if  the 
Agency  determined  that  an  alternate 
program  did  not  provide  for  meaningful 
public  involvement,  the  Agency  could 
still  use  the  approaches  outlined  above, 
but  also  include  specific  permit 
provisions  requiring  such  public 
participation  (or  ask  the  alternate  state 
program  to  enhance  public  participation 
at  the  specific  site  in  question).  EPA 
solicits  comment  on  this  approach. 

VCP  Guidance  Criteria.  In  the 
November  14,  1996  VCP  guidance,  EPA 
established  the  baseline  criteria  for 
evaluating  adequacy  of  State  voluntarv' 
cleanup  programs.  These  criteria  are 
used  by  the  Agency  in  negotiating 
Memoranda  of  Agreement  (MOAs)  with 
States  for  purposes  of  dividing  cleanup 
responsibilities  between  EPA's 
Superfund  program  and  the  States.  By 
negotiating  these  MOAs,  EPA  seeks  to 
develop  partnerships  with  the  States  to 
encourage  cleanups  at  non-NPL  sites, 
including  brownfields. 

Under  the  guidance,  voluntan,- 
cleanup  programs  should  be  evaluated 
to  assure  they  have  the  following: 


•  Opportunities  for  meaningful 
public  involvement; 

•  Response  actions  that  are  protective 
of  human  health  and  the  environment; 

•  Adequate  resource.';  to  ensure  that 
response  actions  are  cimducted  in  an 
appropriate  and  timeh  manner,  and  that 
both  technical  assistance  and 
streamlined  procedures,  where 
appropriate,  are  available. 

•  Mechanism?  for  the  written 
approval  of  response  action  plans  and  a 
certification  or  similar  documentation 
indicating  that  response  actions  are 
complete: 

•  Adequate  oversight  to  ensure  ihdt 
response  actions  are  conducted  in  such 
a  manner  to  assure  protection  of  human 
health  and  the  environment:  and 

•  Capability,  through  enforcement  nr 
other  authorities,  of  ensuring 
completion  of  response  actions  if  the 
party  conducing  the  response  action 
fails  or  refuses  to  complete  the 
necessary'  response  actions,  including 
operation  and  maintenance  or  long-term 
monitoring  activities. 

Many  of  these  listed  criteria  are  the 
same  as  those  used  in  the  authorization 
process  for  state  RCRA  corrective  action 
programs.  However,  it  should  be  noted 
that  the  review  of  resources  available  to 
voluntary  cleanup  programs  during  the 
MOA  process  is  typically  significantly 
less  detailed  than  the  capability 
assessment  associated  with  State 
authorization.  Regardless  of  which 
criteria  may  ultimately  be  used.  EPA 
does  not  believe  the  level  of  overall 
review  of  the  alternate  program  would 
be  the  same  level  as  an  authorization 
review.  Instead,  the  review  would 
simply  need  to  be  sufficient  to  support 
a  determination  that  the  use  of  the 
alternate  program  will,  or  in  the  case  of 
postponement  likely  will,  result  in 
protective  cleanups,  i.e..  will  satisfy  the 
requirement  sof§264  101 

EPA  solicits  comment  on  whether 
these  factors  are  appropriate  to  considtT 
in  the  context  of  reviewing  alternate 
cleanup  programs  for  use  at  permitted 
facilities.  In  particular.  EPA  solicits 
comment  on  to  what  extent  the 
reviewing  agency  should  consider  the 
practices,  resources,  and  oversight 
capability  of  the  alternate  program  when 
determining  whether  cleanups 
conducted  under  the  program  will 
satisfy'  the  requirements  of  §  264.101, 
Finaliy,  EPA  solicits  comment  on 
whether  other  aspects  of  the  altemate 
program,  not  listed  above,  also  should 
be  considered. 

Post-Closure  Rule  Criteria  In  the  final 
Post-Closure  rule,  the  Agency 
established  that  an  assessment  of  a 
cleanup  program  must  demonstrate,  at  a 
minimum,  that  the  authority  is 


suffa  iiTitl\  i)ri),ni  to;  (1)  Require 
fd(  ilitv-wide  assessments;  (2)  address  all 
releases  of  hazardous  wastes  or 
constituents  to  all  media  for  all  SWMUs 
within  the  facility  boundary  as  well  as 
ffsite  releases  to  the  extent  required 
under  R^R.^  section  3004(v)  (to  the 
extent  that  releases  pose  a  threat  to 
human  health  and  the  environment); 
and  (3)  impose  remedies  that  are 
protective  of  human  health  and  the 
Hn\  ironm^nt  In  promulgating  that  final 
rule,  EP.'K  determined  that  these  criteria 
are  appropriate  for  evaluation  of 
.dtemate  authorities  that  would  be  used 
in  lieu  of  post-closure  permits  to  satisfy 
corrective  action  requirements.  EPA 
solicits  comments  on  whether  these 
factors  are  appropriate  for  reviewing 
alternate  programs  for  use  at  permitted 
facilities 

Over  the  years,  EPA  has  provided 
guidance  on  imposing  remedies  that  are 
protective  of  human  health  and  the 
environment,  and  that  will  achieve 
(  orrective  action  cleanup  objectives.  On 
Mav  1.  1996.  EPA  published  an 
,^dvan(  e  Notice  of  Proposed 
Rulemaking  (ANPR)  (see  61  FR  19432). 
which  serves  as  the  primary  guidance 
for  the  corrective  action  program  EPA 
experts  that  any  policy  issued  on  the 
use  of  alternate  i  leanup  programs  at 
RC]R,^  permitted  facilities  would 
provide  that,  when  evaluating  a  State's 
alternate  cleanup  program,  EP.^  i-r  thi 
authorized  State  should  consid>^r 
whether  ( leaiiups  conducted  under  the 
program  are  at  least  as  protective  as  the 
KPA  r(irrecti\e  action  program  or  the 
t'quu'alent  .State  ci^rrfctive  action 
program  auth(>rlz^'d  by  ElPA  as 
implemented  under  the  ANTR 
guidelines 

In  addition  to  the  criteria  discussed 
.ibdve,  the  Posf-Closure  final  rule 
required  that  a  cleanup  conducted 
under  an  alternate  authority  include 
meaninghil  oppfirtunitv  for  public 
involvement  (spp  §  265'l21(b)).  EPA 
believes  that  public  involvement  is  a 
critical  i  omponent  of  a  corrective  action 
process  that  assures  that  cleanups  are 
protective  of  human  health  and  the 
en\  ironmf'nt.  and  that  any  policy 
supporting  use  of  altemate  authorities  at 
permitted  facilities  mu.st  include 
medningful  involvement  of  the  public. 
The  final  Post-Closure  rule  established 
(  ntena  for  meaningful  public 
involvement — at  a  minimum,  public 
notu  f  and  i  ippiirtuintv  for  comment  at 
thrpp  ^t'\  ^Idg(■^  I  if  I  i'Mnup:  (1)  When 
EPA  or  the  authorized  State  agency  first 
becomes  involved  in  the  cleanup 
proc  ess  as  a  regulatory  or  enforcement 
matter  (2)  when  K]'.\  or  the  authorized 
State  agency  is  ready  to  approve  a 
remedy  for  the  site  (this  opportunity 
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must  include  a  chance  \o  comment  on 
the  assumptions  on  which  the  remedy  is 
based),  and  (.3j  when  EPA  or  the 
authorized  State  is  ready  to  decide  that 
remedial  action  is  complete  at  the 
facility.  EPA  solicits  comment  on 
whether  these  are  the  appropriate  public 
involvement  criteria  to  recommend  for 
cleanups  conducted  under  alternate 
authorities  at  permitted  facilities. 

The  final  Post-Closure  rule  also 
discussed  the  need  for  the  alternate 
authority  to  have  adequate  enforcement 
authority  EPA  specifically  stated  in  the 
preamble  to  that  rule,  that  the  alternate 
authorities  "must  include  the  authority 
to  sue  in  court,  and  to  assess  penalties, 
consistent  with  §  271.16"  isee  62  FR 
56710  at  567.30J.  The  referenced 
regulation  specifically  requires  that  the 
alternate  program  have  the  authority  to 
enjoin  any  threatened  or  continuing 
violation  of  the  requirements,  and  the 
authority  to  compel  compliance  with 
requirements  for  corrective  action  or 
other  emergency  response  measures 
deemed  necessar\-  to  protect  human 
health  and  the  environment  These 
provisions  assure  that  program 
conducting  the  cleanup  will  be  able  to 
enforce  the  cleanup  requirements 
imposed  at  the  facilitv  in  a  timely 
manner,  .^s  in  the  case  of  the  Post- 
closure  rule.  EPA  wants  to  assure  that. 
where  a  cleanup  is  conducted  through 
an  alternate  cleanup  program  at  a  RCR.^ 
permitted  facilitv,  the  Agencv  or  the 
authorized  .State  will  be  able  to  enforce 
the  cleanup  requirements  in  a  timely 
manner 

Genera!  Process  for  Review  of 
Alternate  Cleanup  Programs.  EPA 
believes  that,  as  a  general  matter,  the 
Agency  should  review  state  alternate 
program  in  advance  of  reiving  on  them 
at  individual  sites  in  the  state.  EPA 
believe  such  an  up-front  review  would 
result  in  faster  permit  decisions  overall, 
since  it  would  provide,  in  advance, 
useful  record  support  for  a 
postponement  of  deferral  decision  at  a 
specific  site.  In  addition,  anv  potential 
issues  associated  with  alternate 
authority  would  be  worked  out  in 
advance  of  individual  permit  dei  isions. 
EPA  therefore  solicits  comment  on  two 
options  for  documenting  the  up-front 
review  of  an  alternate  program  EPA 
approves  RCR.-\  cleanup  programs 
through  the  corrective  action 
authorization  process  (and  reviews 
alternate  authorities  as  part  of 
authorization  for  the  Post-Closure  rule). 
EPA  also  conducts  less  formal  reviews 
as  part  of  program  oversight,  and  as  pari 
of  Federal-State  joint  implementation 
efforts.  These  less  formal  reviews 
typically  result  in  site-specific  or 
program-wide  agreements  between  EPA 


and  States.  Under  the  first  option,  EPA 
could  use  an  authorization  approach. 
where  the  State  would  submit,  among 
other  things,  copies  of  the  statutes  and 
regulations  for  the  alternate  cleanup 
authority,  to  demonstrate  that  the 
program  would  result  in  protective 
cleanups.  Under  the  second  option.  EPA 
and  the  State  could  enter  into  an  MOU, 
or  other  agreement,  regarding  permit 
determinations  and  the  use  of  a 
particular  alternate  authority  for  RCR.A 
corrective  action  facilities  (e.g.,  a  VCP 
MQA  for  RCR.^  corrective  action).  EPA 
solicits  comment  on  these  two  options. 
when  they  should  be  used,  and  whether 
other  options  should  be  considered.  In 
either  case,  the  purpose  of  this  up-front 
review  would  be  to  make  an  early 
assessment  of  the  fitness  of  an  alternate 
cleanup  program  for  use  at  permitted 
facilities  in  the  State.  Of  course, 
although  the  decision  whether  it  is 
appropriate  to  postpone  or  defer  in  any 
particular  instance  will  be  informed  by 
the  results  of  this  prior  program  review- 
land  EPA  does  not  generally  expect  that 
additional  review  of  a  previously 
reviewed  program  will  be  necessary  at 
the  time  of  permit  issuance)  that 
decision  will  be  made  on  a  case-by-case 
basis  in  the  course  of  permit  issuance. 

In  some  cases,  EPA  mav  already  have 
reviewed  an  alternate  State  cleanup 
authority  for  other  purposes.  For 
example.  EPA  may  have  reviewed  and 
approved  the  authontv  during 
authorization  of  the  State  RCRA 
program  for  the  Post-Closure  Rule.  In 
other  cases,  EPA  may  have  reviewed  the 
authority  during  the  process  of 
authorizing  the  State  RCR,A  program  for 
section  3004(u)  corrective  action,  EPA 
solicits  comment  on  whether  alternate 
cleanup  authorities  that  have  been 
reviewed  during  the  authorization 
process  should  be  evaluated  again.  EPA 
also  solicits  comments  on  other 
situations  where  the  Agency  may  have 
reviewed  the  alternate  authority  and 
where  it  might  be  urmecessary  to 
conduct  additional  review. 

Process  for  Review  of  Alternate 
Cleanup  Programs  In  States  Authorized 
for  RCRA  Corrective  Action.  EPA 
solicits  comment  on  what  is  an 
appropriate  level  of  participation  for  the 
Agency  in  the  review  and  assessment  of 
an  alternate  program  m  a  state 
authorized  for  RCRA  corrective  action. 
In  particular,  EPA  solicits  comment  on 
whether  it  is  iiecessarv  for  EPA  to 
review  and  a[)provt!  an  alternate 
program  before  a  State  authorized  for 
corrective  action  defers  to  that  program 
in  a  permit,  or  postpones  corrective 
action  under  a  permit  pending  a 
cleanup  conducted  under  the  alternate 
program.  While  a  State  authorized  for 


corrective  action  is  responsible  for 
implementing  the  program,  the  Agency 
retains  oversight  responsibility  in 
authorized  States;  EPA  believes  that 
review  and  assessment  of  alternate 
cleanup  programs  used  in  the  ways 
outlined  above,  should  be  considered 
part  of  the  Agency's  oversight 
responsibility.  EPA  solicits  comment  on 
to  what  extent  review  and  assessment  of 
alternate  programs  should  be  considered 
part  of  the  Agency's  oversight 
responsibilities,  and  on  what  its  role 
should  be  in  evaluating  alternate  State 
cleanup  programs. 

B  Financial  Assurance 

EPA's  Office  of  Inspector  General 
(OIG)  recently  issued  an  audit  report  on 
financial  assurance  for  closure  (RCRA 
Financial  Assurance  for  Closure  and 
Post -Closure.  Audit  Report  No.  2001-P- 
007,  U.S.  Environmental  Protection 
Agency  Office  of  Inspector  General, 
March'30,  2001.  (Available  at  http:// 
H'ww. epa.gov/oigearth/audit/list301/ 
finalreport330.pdf.  and  in  the  docket  to 
today's  proposed  rulemaking).  The 
report  raised  several  issues  regarding 
the  use  of  pure  captive  insurance  for 
closure.  The  report  states: 

We  believe  that  insuranre  policies  issued 

bv  a  "r.aptivp"  insurancs  rompanv  do  not 
provide  an  adequate  level  of  assurance 
because  we  found  no  independence  between 
facility  failure  and  the  failure  of  the 
mechanism. 

In  addition,  the  report  concluded  that 
the  sampled  captive  insurance  policies 
did  not  allow  assignment  to  a  new 
owner  or  operator  as  required  by  the 
regulations.  EPA  has  sent  a  letter  to  the 
Vermont  Department  of  Banking, 
Insurance,  Securities  and  Health  Care 
Administration  requesting  information 
on  the  assignment  of  captive  insurance 
policies  issued  by  insurers  domiciled 
there.  The  docket  to  this  rulemaking 
includes  copies  of  EPA's  letter  and 
Vermont's  response.  The  audit  report 
also  recommends  that  the  Agency 
investigate  complex  insurance  issues 
with  the  States  to  determine  the  States' 
need  for  guidance.  EPA  requests 
comments  on  the  conclusions  in  the 
OIG  report.  EPA  also  requests 
information  from  States,  the  insurance 
industry',  and  the  regulated  community 
on  the  need  for  the  guidance  suggested 
by  OIG,  appropriate  topics,  and 
information  that  should  be  included. 

The  OIG  report  considers  captive 
insurance  to  be  a  form  of  "self 
insurance,"  and  in  that  sense  is  similar 
to  the  financial  test.  For  the  financial 
test,  EPA  has  information  on  the 
probability  that  a  company  which 
passes  the  financial  test  could  enter 
bankruptcy  and  so  be  unable  financially 
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to  fulfill  its  closure  obligations.  This 
information  comes  from  data  on 
bankruptcy  rates,  and  default  rates  on 
bonds  of  various  ratings.  For  captive 
insurance,  we  have  no  specific 
information,  and  therefore  would  like 
.States,  organizations.  c:ompanies.  or 
individuals  to  provide  us  with  any 
information  they  may  have  on  the  risks 
associated  with  captive  insurers,  and 
experience  with  their  payment  of  claims 
for  closure,  post-closure  c  are.  or  third 
party  liability  under  RCIRA. 

The  financial  status  of  the  parent 
company  and  the  pure  captive  insurer  is 
potentially  important  because  regulatorv 
agencies  might  be  forced  to  perform 
closure  at  a  facility  if  the  parent  were  to 
enter  bankruptcy  without  having  closed 
the  facility  and  if  the  captive  insurance 
company  could  not  afford  to  c:lose  the 
facility  promptly  or  properly.  While  the 
proposed  financial  test  requires  a 
company  have  a  tangible  net  worth  of  at 
least  SIO  million  more  than  the  amount 
of  obligations  covered,  the  capitalization 
requirements  for  captive  insurers  can  be 
much  smaller.  \'ermont.  for  example, 
has  a  minimum  capitalization 
requirement  for  a  pure  c;apti\e 
insurance  company  of  5250,000.  The 
c:ost  of  a  RCRA  closure  could  surpass 
that  amount. 

In  addition,  we  are  not  aware  of  any 
state  that  covers  captive  insurance  w  ith 
State  insurance  funds  that  pay  off 
claims  in  the  e\  (>nt  of  the  failure  of  the 
insurer.  Because  the  captive  insurer  is 
providing  insurance  for  its  parent 
company,  a  Statp  that  would  provide 
such  co\  erage  for  claims  might  be 
creating  a  disincentive  for  prudent  risk 
management.  However,  this  means  that 
in  the  event  of  bankruptcy  by  the 
company  and  the  default  of  the  captive 
insurer.  EPA  or  the  State  might  not  have 
the  funds  available  for  closure. 
Therefore,  we  request  comments  on  the 
use  of  captive  insurance  as  a  financial 
assurance  mechanism  for  closure 

We  also  request  comments  on  any 
additional  requirements  for  insurers  in 
general,  such  as  minimum  ratings  (and 
appropriate  rating  agencies),  beyond  the 
current  requirement  to  "be  licensed  to 
transact  the  business  of  insurance  or 
eligible  to  provide  insurance  as  an 
excess  or  surplus  lines  insurer,  in  one 
or  more  States."  (See  §  264.14,3(e)(l)). 
We  are  interested  in  this  information 
not  only  for  potential  users  of  the 
standardized  permit,  but  also  for  other 
facilities  that  demonstrate  financial 
assurance  for  environmental  cjbligations 
through  the  use  of  insurance.  Insurance 
is  currently  an  allowable  mechanism  for 
demonstrating  financial  assurance  for 
closure  in  §§258.74,  264.143,  265.143 
as  well  as  761.65.  Insurance  is  also  an 


allowable  mechanism  for  dcmdnstr.itm^ 
financial  assurance  for  the  (osts  of 
plugging  and  abandonment  of  (ilass  1 
hazardous  uaste  injec  tinn  wells  under 
^144.63. 

Specifically.  ¥.P\  is  considering  a 
requirement  that  an  insurer,  in  addition 
to  being  "licensed  tn  transact  the 
business  of  insurance  or  eligible  to 
provide  insurance  as  an  excess  or 
surplus  lines  insurer,  in  one  or  more 
States."  meet  at  least  one  of  the 
following  requirements;  a  rating  of  Aaa, 
Aa  or  A  by  Moody's,  or  a  rating  of  AAA. 
AA  or  A  by  Standard  &  Poor's,  or  a 
rating  of  A-^*.  A*.  A  or  A  -  from  A.M 
Best  Company 

EPA  recognizes  that  these  ratings  may 
appear  to  b(>  more  stringent  than  the 
requirempnts  it  has  t'stahlisht'd  for 
companies  that  qualih  on  the  basis  of 
a  bond  rating  to  self-insure  under  the 
financial  test  in.  for  example,  subpart  H 
of  parts  264  and  265  This  is  appropriate 
because  a  compan\  that  pre\ioush 
qualified  to  use  the  financ  ial  test  and 
then  bec;omes  ineligible  because  uf  a 
reduced  bond  rating  is  still  likdy  to 
qualify  for  a  third  party  instrument  such 
as  a  surety  bond  or  a  letter  of  credit. 
However,  third  party  providers  of 
financial  assurance  gcneralK  x-rvice  a 
group  of  owners  and  operators  that  are 
financially  weaker  than  those  qualifying 
for  the  financial  test  (otherwise  the\ 
would  have  used  the  less  t^xpensi\e 
financial  test  as  a  mechanism  tn  compls 
with  the  financial  assurance 
requirements)  If  a  third  party  provider, 
such  as  an  insurer,  loses  its  qualification 
to  pro\'ide  assuranc  e.  its  (  ustiimers  tan 
find  it  very  difficult  to  obtain  another 
instrument  within  the  60  day  period 
required  bv  the  regulatinn^   I  'ntil  the 
custimiers  obtain  a  new  instrument,  the 
policy  remains  in  force,  but  the 
certainty  of  payment  is  less  than  with  a 
more  qualified  company   B\  imposing 
an  additional  requirement  on  the 
financial  strength  of  the  insurer,  EP.^ 
expects  to  reduce  the  possibility  that  a 
permitting  aiithorit\-  is  fared  with 
having  a  claim  on  a  third  parts  for 
closure  whi(  h  the  thirii  party  cannot 
fund 

XI.  State  Authorization 

.■\.  Applicability  oj  Hulta  m  Authorized 
StntPs 

Under  section  3006  of  KCRA.  EPA 
may  authorize  qualified  States  to 
administer  the  RC:RA  hazardous  waste 
program  within  the  State  A  State  may 
receive  authorization  by  following  the 
approval  process  described  under  part 
271.  .See  40  CFR  part  271  for  the  o\er,ill 
standards  and  requirements  for 
authorization,  Following  authorization. 


the  M,ite  requirements  authorized  by 
EP.\  apply  in  lieu  of  equivalent  Federal 
requirements  and  become  Federally 
enforceable  as  requirements  of  RCRA. 
EPA  maintains  independent  authority  to 
bring  enforcement  actions  under  RCRA 
sections  3007,  3008.  3013,  and  7003. 
Authorized  States  also  have 
independent  authority  to  bring 
enforcement  actions  under  State  law. 

After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCRA 
authority  existing  prior  to  the  1984 
Hazardous  and  Solid  Waste 
.\inendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  In  contrast,  under 
RCRA  section  3006  (g)(42  U.S.C. 
6926(g)).  new  Federal  requirements  and 
prohibitions  impo.sed  pursuant  to 
HSWA  provisions  take  effect  in 
authorized  States  at  the  same  time  they 
take  effect  in  unauthorized  States.  As 
such.  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorized  the  State  to  do  so. 

Authorized  States  are  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCR.^  section  3009  allows  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program  See  also 
40  CFR  271. l(i).  Therefore,  authorized 
States  are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  equivalent 
or  less  stringent  than  existing  Federal 
requirements. 

B.  Effect  of  State  Authorizations 

Todays  proposal,  if  finalized,  will 
promulgate  regulations  that  are  not 
HSWA-related.  Thus,  the  standards 
proposed  today  will  be  applicable  on 
the  effective  date  only  in  those  States 
that  do  not  have  final  authorization  In 
authorized  States,  the  requirements 
would  not  be  applicable  until  the  State 
revises  its  program  to  adopt  equivalent 
requirements  under  State  law. 

Authorized  States  are  required  to 
modif\  their  programs  only  when  EPA 
promulgates  Federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  State  regulations  For 
those  changes  that  are  less  stringent  or 
reduce  the  scope  of  the  Federal 
program.  States  are  not  required  to 
inodif\-  their  programs.  This  is  a  result 
of  section  3009  of  RCRA,  which  allows 
States  to  impose  more  stringent 
regulations  than  the  Federal  program. 
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Today's  rule  however,  is  considered  tn 
be  neither  more  nor  less  stringent  than 
the  current  standards  Therefore, 
authorized  States  would  not  be  required 
to  modify  their  programs  to  adopt 
regulations  consistent  with  and 
equivalent  to  today's  proposed 
standards. 

As  in  the  case  of  individual  permit 
procedures,  a  state  that  chooses  to  adopt 
and  request  authorization  for  issuing 
standardized  permits  must  adopt 
permitting  procedures  equivalent,  but 
not  identical  to  those  promulgated  bv 
EPA.  The  authorization  regulations  in 
40  CFR  271  14  lists  several  provisions  of 
the  permitting  regulations  which  EPA 
determined  are  necessary  for  an 
equivalent  permitting  program.  States 
would  need  to  adopt  a  similar  scope  of 
legal  authorities  for  issuing 
standardized  permits  as  for  individual 
permits 

XII.  Regulatory  Assessments 

A  Executive  Order  12866 

Under  Executive  Order  12866.  [58  FR 

51735  (October  4.  iq9:-i!l  we  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  mure  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  econ.imy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistencv  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv. 

(3)  Materiallv  alter  the  budgetar\ 
impact  of  entitlement,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President  s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  determined  that 
this  proposed  rule  is  a  'significant 
regulatory  action  '  because  it  raises 
novel  legal  or  policy  issues.  As  such,  we 
submitted  this  action  to  OMB  for  review 
before  publishing  it  in  the  Federal 
Register.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  documented  in  the  public  record  in 
support  of  this  proposal 

1  Assessment  of  Potential  Costs  and 
Benefits 

For  regulations  that  are  projected  to 
have  significant  economic  impacts. 


Agencies  are  required  to  conduct  a 
"Regulatory  Impact  Assessment"  of 
potential  costs  and  benefits  of  the 
regulation  Although  OMB  has  not 
designated  this  proposed  rule  as 
economically  significant,  we  have 
completed  a  preliminarv  economic 
analysis  of  the  proposed  rule,  the  results 
of  which  we  summarize  below  and 
present  for  public,  review  and  comment. 

a.  Description  of  entities  to  which  this 
rule  applies  This  rule  potentially 
applies  to  approximately  866  existing 
[)rivate  sector  facilities  which  non- 
thermally  treat  and/or  store  RCRA 
hazardous  waste  in  tanks,  containers, 
and  containment  buildings.  The  rule 
only  applies  to  on-site  treatment  and 
storage  of  hazardous  waste,  not  to  off- 
site  commercial  treatment  and  storage 
facilities.  Eligible  facilities  mav 
voluntarily  participate  in  the  RCRA 
standardized  permit  program.  We 
designed  the  proposed  rule  to  reduce 
the  information  reporting  requirements 
for  eligible  facilities,  as  well  as  to 
reduce  EPA  and  state  administrative 
review  time  for  these  permit  activities. 
Eligible  facilities  are  a  mix  of  small. 
medium  and  large  facilities 

b.  Description  of  potential  benefits  of 
this  rule.  The  RCRA  standardized 
permit  proposal  is  an  optional  rule 
designed  to  streamline  the  regulatorv 
burden  to  EPA/states  as  well  as  to 
private  sector  facilities  covered  by  the 
rule,  by  reducing  the  amount  of 
information  collected,  submitted  and 
reviewed  for  RCR.A  permit  actions  (i.e.. 
new  RCR.\  permit  applications.  RCRA 
permit  modifications,  and  RCRA  permit 
renewals).  Because  the  rule  proposes  to 
streamline  existing  RCRA  regulation, 
rather  than  add  new  RCR.-\  regulation, 
we  expect  implementation  of  the  rule  by 
the  EPA  and  bv  states  with  EPA- 
authorized  permitting  programs  to  result 
in  economic  benefits  in  the  form  of 
national  cost  savings  from  reducing  both 
government  and  private  sector  resources 
required  for  the  RCRA  permit  process. 
The  public  is  particularly  encouraged  to 
comment  on  desired  permit 
streamlining  benefits. 

Based  on  an  economic  analysis,  we 
estimate  that  the  potential  average 
annual  cost  savings  to  eligible  facilities 
resulting  from  implementation  of  this 
rule  will  range  from  approximately  $100 
to  S5,800  per  permit  action  (i.e., 
between  two  to  140  administrative 
burden  hours  reduction  per  permit 
action,  which  is  equivalent  to  4%  to 
14%  reduction  in  burden  hours 
compared  to  the  baseline  (existing) 
RC]RA  permit  program),  depending  on 
the  type  of  individual  permit  they're 
converting  from  and  the  type  of  eligible 
treatment  and  storage  equipment.  We 


estimate  that  an  average  of  55%  of 
annual  permit  actions  will  involve 
container  systems,  43%  will  involve 
tank  systems,  and  2%  containment 
buildings.  Aggregated  over  an  average 
annual  135  RCRA  standardized  permit 
actions  (11%  of  which  are  expected  to 
consist  of  conversion  of  existing 
permits,  61%  of  interim  status  and  new 
facility  permit  applications,  18% 
modification  permit  applications,  and 
10%  permit  renewal  applications  upon 
expiration),  produces  an  expected 
national  cost  savings  benefit  for  RCRA 
permitting  of  between  SO. 36  to  SO. 53 
million  annually.  This  annual  savings 
consists  of  76%  of  benefits  to  the  private 
sector  eligible  facilities,  and  24%  of 
benefits  to  EPA/state  permit  authorities. 
Potential  cost  savings  benefits  are 
incremental  to  the  average  annual  cost 
associated  with  the  current  RCRA 
permitting  program. 

c.  Description  of  potential  costs  of  this 
rule.  We  believe  that  the  costs  to  EPA 
and  states  of  implementing  the 
standardized  permit  option  will  be 
minimal,  and  therefore  we  did  not 
estimate  them  in  the  economic  analysis. 
Private  sector  costs  associated  with  this 
rule  have  been  included  and  netted-out 
in  the  incremental  cost  comparison  of 
the  preliminary'  economic  analysis. 

d.  Description  of  potential  net  benefits 
of  the  rule.  Because  implementation 
costs  are  relatively  minimal  or  have 
otherwise  been  netted-out  from  the  cost 
savings  analysis  as  explained  above,  the 
SO. 36  to  SO. 56  million  in  average  annual 
national  cost  savings  benefits  identified 
above,  also  represent  the  potential  net 
benefits  associated  with  implementation 
of  this  rule. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities.  The  following  discussion 
explains  EPA's  determination. 

The  Agency  has  determined  that 
today's  proposed  rule  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities, 
since  the  rule  has  direct  effects  only  on 
state  agencies.  Otherwise,  the  proposal 
is  expected  to  provide  net  annual 
benefits  (in  the  form  of  administrative 
paperwork  burden  reduction  cost 
savings)  from  the  voluntary 
participation  by  eligible  facilities  in  the 
private  sector.  Therefore,  we  did  not 
prepare  an  RFA.  Based  on  the  foregoing 
discussion,  I  hereby  certify'  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4.  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatorv-  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  UMRA,  we 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analvsis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  which  must 
have  a  written  statement,  section  205  of 
the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulator>-  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  ihat  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  us  to 
adopt  an  alternative  other  than  the  least 
costlv,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  an  explanation 
with  the  final  rule.  Before  we  establish 
any  regulatory'  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  develop,  under 
section  203  of  the  UMRA.  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulator}'  requirements. 


Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatnrN 
provisions  of  Title  II  of  the  UMR.M  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  an\ 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory' 
requirements  that  might  signific  antiv  or 
uniquely  affect  small  g{)vernm('nts 
Small  governments  are  not  authorized 
for  the  RCR,\  program  and  therefore  will 
not  be  implementing  these  rules. 

D  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  appro\  al  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  bv  V.PA 
(ICR  No.  1935.01]  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
QPPE  Regulaton'  Information  Division, 
U.S.  Environmental  Protection  .Agency 
(2137);  401  M  St..  S,W  ;  Washington.  DC 
20460.  by  e-mail  at 
farmer. sand\-^epamail.epa  gov.  or  by 
calling  (202)  260-2740  A  copy  may  also 
be  downloaded  off  the  Internet  at  http 
/n-wH-. epa.gov/icr 

Section  270.275  requires  that 
applicants  for  a  standardized  permit 
submit  to  the  permitting  agent  \ 
information  that  will  be  used  as  thf 
basis  of  the  standardized  permit 
application  This  information  includes: 

•  Part  A  permit  information  reijuircd 
by  section  270  13; 

•  A  summary  of  the  pri'-applu  atmn 
public  meeting  and  other  materials 
required  by  section  124  31; 

•  Documentation  of  compliance  with 
the  location  standards  of  sertions  267  18 
and  270.14(b)(ll): 

•  Information  that  allow.s  the  Director 
to  carry  out  his  obligations  under  other 
Federal  laws  required  in  <?  270  A. 

•  Solid  waste  management  unit 
information  required  by  §  270, 14(d);  and 

•  A  signed  certification  of  the 
facility's  compliance  with  part  267,  as 
specified  at  §270,280 

EPA  needs  this  information  to 
comprehensively  evaluate  the  potential 
risk  posed  bv  facilities  seeking  permits. 
This  information  aids  EPA  in  meeting 
its  goal  of  ascertaining  and  minimizing 
risks  to  human  health  and  the 
environment  from  hazardous  waste 
management  facilities 

In  addition,  facilities  that  store  or 
treat  hazardous  waste  under  a 


standardized  jjiriiul  must  keep  at  their 
facilities  general  types  of  information 
(§  267  290).  as  well  as  unit-specific 
information  for  containers  (§  267.300), 
tanks  (§  267.305).  equipment  subject  to 
part  264.  subpart  BB  (§  270.310).  and 
tanks  and  containers  subject  to  part  264, 
subpart  CC  (§  270.315).  EPA  anticipates 
that  the  owner  or  operator  will  use  this 
information  to  ensure  that  tanks, 
containers,  and  other  equipment  are  in 
good  condition  and  that  operating 
requirements  are  being  satisfied,  and  to 
[)  re  vent  placing  in  proximity  wastes  that 
are  incompatible  with  other  wastes  that 
are  likely  to  ignite  or  explode.  EPA 
needs  this  information  to  evaluate 
compliance  of  facilities  with  the 
permitting  standards.  These 
requirements  contribute  to  EPA's  goal  of 
insuring  that  hazardous  waste 
management  facilities  are  operated  in  a 
manner  fully  protective  of  human  health 
and  the  environment. 

Information  collection  requirements 
in  the  standardized  permit  proposal  are 
authorized  by  sections  2002  and  3007  of 
RCRA,  as  amended.  In  particular, 
section  2002  gives  the  Administrator  the 
authority  to  promulgate  such 
regulations  as  are  necessary  to  carry  out 
the  functions  of  this  subchapter.  Section 
3007  gives  EPA  the  authority  to  compel 
anyone  who  generates,  stores,  treats. 
transports,  disposes  of  or  otherwise 
handles  or  has  handled  hazardous 
wastes  to  "furnish  information  related 
to  such  wastes  "  and  make  such 
information  available  to  the  government 
for    the  purposes  of  *    *   'enforcing  the 
provisions  of  this  chapter  "  EPA 
believes  the  information  collection 
requirements  in  the  proposal  are 
consistent  with  the  Agency's 
re^-piinsibility  to  protect  human  health 
and  the  environment. 

Section  3007(b)  of  RCRA  and  40  CFR 
part  2.  subpart  B,  which  define  EPA's 
general  policy  on  public  disclosure  of 
information,  contain  provisions  for 
(  onfidentialitv  However,  the  Agency 
does  not  anticipate  that  businesses  will 
assert  a  claim  of  confidentiality  covering 
all  or  part  of  the  information  that  would 
be  requested  pursuant  to  the  proposed 
information  collection  requirements.  If 
such  a  claim  were  asserted,  EPA  must 
and  will  treat  the  information  in 
accordance  with  the  regulations  cited 
above.  EPA  also  w  ill  assure  that  this 
information  collection  complies  with 
the  Privacy  Act  of  1974  and  OMB 
Circular  108.  Further,  no  questions  of  a 
sensitive  nature  are  included  in  the 
proposed  information  collection 
requirements. 

EPA  estimates  that  a  total  of  175 
(permitted,  interim  status,  and  new) 
captive  TSDFs  per  year  will  apply  for  a 
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RCRA  standardized  permit  in  the  initial 
few  years  after  its  implementdtion.  EPA 
estimates  that  the  annual  respondent 
burden  to  be  approximately  13.367 
hours,  at  an  annual  cost  of  Si. 307. 512. 
Assuming  each  eligible  TSDF  responds 
once  annually  (i  e  process  a  RCR.-\ 
permit  action),  the  average  burden  per 
response  would  be  76  hours.  (Note  that 
this  burden  estimate  does  not  net-out 
the  baseline  burden  of  the  e.xisting 
RCRA  permit  program,  as  was  done  in 
the  economic  analysis  summarized  a 
few  sections  above). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  bv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions,  develop, 
acquire,  install,  and  utilize  technolngv 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  DMB 
control  number  The  0MB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  ^  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  tins  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden. 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director.  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  .\gency 
(2137).  401  M  St.,  S\V.  Washington.  DC 
20460;  and  to  the  Office  nf  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th  St.. 
NW,  VVashington,  DC  20503,  marked 
■'Attention:  Desk  Officer  for  EPA." 
Include  the  I(]R  number  in  any 
correspondence  Since  OMB  is  required 
to  make  a  decision  c:onc(!rning  the  I("R 
between  30  and  60  days  after  October 
12.  2001.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effet  t  if  OMB 
receives  it  by  .November  13.  2001    Thi' 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 


E.  Executive  Order  13045  Children's 
Health 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  F.R    19885.  April  23.  1997)" 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"'  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonablv  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  "-ule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("'NTTAA').  Pubic  Law  No. 
104-113.  section  12(d)(15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractic;al   Voluntary 
consensus  standards  are  technical 
standards  (f  o  ,  materials  specifications. 
tt'st  nuHhods.  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  c:onsf'nsus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  we  are 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

G  Executive  Order  12H98: 
Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  |ustice  in  Minority 
Populations  and  Low-Income 
Populations.  "  as  well  as  through  EPA's 
.-\pril  1<^M5,   "Environmental  Justice 
Strategy.  OSWER  Environmental  lustice 
Task  Force  Action  Agenda  Report.  "  and 
National  Environmental  Justice 
Advisory  Council,  we  have  initiated 
efforts  to  incorporate  environmental 


justice  into  our  policies  and  programs. 
We  are  committed  to  addressing 
environmental  justice  concerns  and 
have  assumed  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  Our  goals 
are  to  ensure  that  no  segment  of  the 
population,  regardless  of  race,  color, 
national  origin,  or  income  bears 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
as  a  result  of  our  policies,  programs,  and 
activities,  and  that  all  people  live  in 
clean  and  sustainable  communities.  To 
address  this  goal,  we  considered  the 
impacts  of  this  rule  on  low-income 
populations  and  minority  populations. 
We  concluded  that  today's  final  rule 
will  potentially  advance  environmental 
justice  goals  because  the  public 
involvement  process  set  forth  in  today's 
rule  improves  the  opportunity  for  all 
potentially  affected  segments  of  the 
population  to  participate  in  public 
hearings  and/or  to  provide  comment  on 
health  and  environmental  concerns  that 
may  arise  pursuant  to  a  proposed 
Agency  action  under  this  rule. 

H.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."'  "Policies  that  have  tribal 
implications""  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."' 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
There  is  no  impact  to  tribal  governments 
as  the  result  of  the  standard  permit. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  comrnunications  between  EPA 
and  tribal  governments.  EPA 
specifically  solicits  additional  comment 
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on  this  proposed  rule  from  tribal 
officials, 

/,  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory-  policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,"  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation,  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consuUing. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB),  in  a  separatelv 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summarv  impact 
statement  (FSIS),  The  FSIS  must  mclude 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summarv  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  EPA  must  include  a  certification 
from  the  agency's  Federalism  Official 
stating  that  EPA  has  met  the 
requirements  of  Executive  Order  13132 
in  a  meaningful  and  timely  manner. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  Rather,  it  would 


provide  more  flexibility  for  States  to 
implement  already-existing 
requirements  Thus,  the  requirements  of 
section  6  of  the  Exetiiti\ft  Or(ier  do  not 
apply  to  this  rule. 

Nevertheless.  EPA  worked  closely 
with  state  governments  in  the 
development  of  this  proposed  rule.  We 
distributed  drafts  of  the  proposed  rule  to 
California  and  Wisconsin  for  their 
review  and  comment  We  also 
distributed  copies  of  the  proposed  rule 
to  the  Association  of  State  and 
Territorial  Solid  W'aste  Management 
Officials  These  states  and  state 
organizations  provided  meaningful  and 
timely  input  to  the  agency  in  the 
development  of  this  proposal. 

/  Executivr  Order  13211:  Energy  Effects 

This  rule  is  not  a  "significant  ^'nergy 
action"  as  defined  in  Exec  utu  e  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supplv. 
Distribution,  or  Use"  (66  FR  28355  (Ma\ 
22,  2001))  because  it  is  not  likelv  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy 
Further,  we  have  concluded  that  this 
rule  IS  not  likely  to  have  any  adverse 
energy  effects 
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For  reasons  stated  in  the  preamble, 
title  40  chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

1    Ihe  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C  6901  et  seq..  Safe 
Drinking  Water  Act.  42  U.S.C,  300(f)  ef  seq  . 
Clean  Water  Act.  33  U.S.C,  1251  ef  seq  ;  and 
Clean  Air  Act.  42  US  C.  1857  et  seq. 

2.  Section  124.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§124  1     Purpose  and  scope. 

(b)  Tlii-  [Mft  124  IS  organized  into  six 
subparts  .Suiipart  A  contains  general 
procedural  requirements  applicable  to 
all  permit  programs  covered  by  these 
regulations.  Subparts  B  through  G 
supplement  these  general  provisions 


Federal  Register 'Vol    fifi.  No.  198/Friday.  October  12.  2001 /Proposed  Rules 


with  requirements  that  -ippU'  tn  unU 
one  or  more  of  tht>  programs.  .Subpart  .\ 
describes  the  steps  EPA  will  follow  in 
receiving  permit  applications,  preparing 
draft  permits,  issuing  public  notice, 
inviting  public  comment  and  holding 
public  hearings  on  draft  permits. 
Subpart  A  also  covers  a.ssembling  an 
administrative  record,  responding  to 
comments,  issuing  a  final  permit 
decision,  and  allowing  for 
administrative  appeal  of  the  final  permit 
decision  Subpart  B  contains  public 
participation  requirements  applicable  to 
all  RCR.^  hazardous  waste  management 
facilities.  Subpart  C  contains  definitions 
and  specific  procedural  requirements 
for  PSD  permits  Subpart  D  applies  to 
N'PDES  permits  until  an  evidentiary 
hearing  begins,  when  subpart  E 
procedures  take  over  for  EPA-issued 
NTDES  permits  and  EPA-termmated 
RCIL^  permits  Subpart  F,  which  is 
based  on  the  "initial  licensing" 
provisions  of  the  Administrative 
Procedure  Act  i  APA).  can  be  used 
instead  of  subparts  A  through  E  in 
appropriate  cases  Subpart  G  contains 
specific  procedural  requirements  for 
RCR.^  standardized  permits,  which,  in 
some  instances,  change  how  the  General 
Program  Requirements  of  subpart  A 
apply  in  the  context  of  the  RCRA 
standardized  permit  i 

♦         •         ♦         *         t 

3.  Section  124  2  is  amended  by 
revising  the  definition  of  'permit"  in 
paragraph  (a)  and  adding  a  definition  for 
a  standardized  permit  in  alphabetical 
order  as  follows: 


§124.2    Definitions. 


Permit  mean^  an  authorization, 
license  or  equivalent  control  document 
issued  by  EP.-\  or  an  "approved  State" 
to  implement  the  requirements  of  this 
part  and  parts  122,  \1A.  144.  145.  233. 
270.  and  271  of  this  chapter,  "Permit" 
includes  RCR.\  "permit  bv  rule" 
(§270  60),  lie  area  permit  (t)  144.33), 
RCRA  standardized  permit  (§270.67). 
.\PDES  or  404  "general  permit" 
(§§270  61.  144  34.  and  23  J  38)  Permit 
does  not  include  RCR.-\  interim  status 
(§  270.70).  L'lr  authorization  bv  rule 
(§  144.21),  or  any  permit  which  has  not 
vet  been  the  subject  of  final  agenf  v 
action,  such  as  a  "draft  permit"  or  a 
"proposed  permit  " 
•         •         -         *         • 

Stiin'larrlizpd  permit  (RC'RA)  means  a 
RCRA  permit  authorizing  management 
of  hazardous  waste  issued  under 
subpart  G  of  this  part  and  40  part  270. 
subpart  I  The  standardized  permit  may 
have  two  parts:  .\  uniform  portion 
issued  in  all  cases  and  a  supplemental 


portion  issued  at  the  Director's 
discretion. 

***** 

4.  Section  124.5(c)  is  amended  by 
revising  paragraph  (c)  heading  and 
paragraph  [c)(l)  as  follows; 

§124.5    Modification,  revocation  and 
reissuance,  or  termination  of  permits. 

***** 

(c)  (Applicable  to  State  programs,  see 
40  CFR  123.25  (NPDES),  145  11  (UIC), 
233,26  (404),  and  271,14  (RCRA)),  (1)  If 
the  Director  tentatively  decides  to 
modif\'  or  revoke  and  reissue  a  permit 
under  40  CFR  122  H2  (NTDES),  144.39 
(UIC).  233.14  (404).  or  270.41  (other 
than  270.41(b)(3))  or  270  42(c)  (RCRA). 
he  or  .she  shall  prepare  a  draft  permit 
under  §  124  6  incorporating  the 
proposed  changes  The  Director  may 
request  additional  information  and,  in 
the  case  of  a  modified  permit,  may 
require  the  submission  of  an  updated 
application  In  the  case  of  revoked  and 
reissued  permits,  other  than  under  40 
CFR  270.41(b)(3).  the  Director  shall 
require  the  submission  of  a  new 
application  In  the  case  of  revoked  and 
reissued  permits  under  40  CFR 
270  41(b)(3).  the  Director  and  the 
permittee  shall  compiv  with  the 
appropriate  requirements  in  40  CFR  part 
124,  subpart  G  for  RCiRA  standardized 
permits. 
***** 

5.  Section  124.31  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  as 
follows: 

§124.31     Pre-application  public  meeting 
and  notice 

(a)  Applicability.  The  requirements  of 
this  section  shall  applv  to  all  RCRA  part 
B  applications  seeking  initial  permits 
fnr  hazardous  waste  management  units 
over  which  EP.*\  has  ['ermit  issuance 
authority.  The  requirements  of  this 
section  shall  also  applv  to  RCRA  part  B 
applications  seeking  renewal  of  permits 
for  such  units,  where  the  renewal 
application  is  proposing  a  significant 
change  in  facilitv  operations  For  the 
purposes  of  this  section,  a  "significant 
change"  is  any  change  that  would 
qualify  as  a  class  3  permit  modification 
under  40  CFR  270.42   For  the  purposes 
of  this  section  only,  "hazardous  waste 
management  units  over  which  EPA  has 
permit  issuance  authority"  refers  to 
hazardous  waste  management  units  for 
which  the  State  where  the  units  are 
located  has  not  been  authorized  to  issue 
RCR.'K  permits  pursuant  to  40  CFR  part 
271.  The  requirements  of  this  section 
shall  also  applv  to  hazardous  waste 
management  facilities  for  which  facility 
owners  or  operators  are  seeking 
coverage  under  a  RCRA  standardized 


permit  (see  40  part  270,  subpart  I).  The 
requirements  of  this  section  do  not 
apply  to  permit  modifications  under  40 
CFR  270,42  or  to  applications  that  are 
submitted  for  the  sole  purpose  of 
conducting  post-closure  activities  or 
post-closure  activities  and  corrective 
action  at  a  facility, 

(b)  Prior  to  the  submission  of  a  part 

B  RCRA  permit  application  for  a  facility, 
or  to  the  submission  of  a  written  notice 
of  intent  to  be  covered  by  a  RCRA 
standardized  permit  (see  40  CFR  part 
270,  subpart  I),  the  applicant  must  hold 
at  least  one  meeting  with  the  public  in 
order  to  solicit  questions  from  the 
community  and  inform  the  community 
of  proposed  hazardous  waste 
management  activities.  The  applicant 
shall  post  a  sign-in  sheet  or  otherwise 
provide  a  voluntary  opportunity  for 
attendees  to  provide  their  names  and 
addresses. 

(c)  The  applicant  shall  submit  a 
summary  of  the  meeting,  along  with  the 
list  of  attendees  and  their  addresses 
developed  under  paragraph  (b)  of  this 
section,  and  copies  of  any  written 
comments  or  materials  submitted  at  the 
meeting,  to  the  permitting  agency  as  a 
part  of  the  part  B  application,  in 
accordance  with  40  CFR  270.14(b).  or 
with  the  written  notice  of  intent  to  be 
covered  by  a  RCILA  standardized  permit 
(see  40  CFR  part  270.  subpart  I), 
***** 

6.  Section  124.32  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  124.32    Public  notice  requirements  at  the 
application  stage. 

(a)  Applicability.  The  requirements  of 
this  section  shall  apply  to  all  RCRA  part 
B  applications  seeking  initial  permits 
for  hazardous  waste  management  units 
over  which  EPA  has  permit  issuance 
authority.  The  requirements  of  this 
section  shall  also  apply  to  RCRA  part  B 
applications  seeking  renewal  of  permits 
for  such  units  under  40  CFR  270.51.  For 
the  purposes  of  this  section  only, 
"hazardous  waste  management  units 
over  which  EPA  has  permit  issuance 
authority"  refers  to  hazardous  waste 
management  units  for  which  the  State 
where  the  units  are  located  has  not  been 
authorized  to  issue  RCRA  permits 
pursuant  to  40  CFR  part  271.  The 
requirements  of  this  section  do  not 
apply  to  hazardous  waste  units  for 
which  facility  owners  or  operators  are 
seeking  coverage  under  a  RCRA 
standardized  permit  (see  40  CFR  part 
270.  subpart  I)).  The  requirements  of 
this  section  do  not  apply  to  permit 
modifications  under  40  CFR  270.42  or 
permit  applications  submitted  for  the 
sole  purpose  of  conducting  post-closure 
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activities  or  post-closure  activities  and 
corrective  action  at  a  facility. 

***** 

7.  Subpart  G  i.s  added  to  read  as 
follows: 

Subpart  G — Procedures  for  RCRA 
Standardized  Permit 

Sw 

General  Information  .\bout  Standardized 
Permits 

124.201)     What  is  d  RC;R,\  standardizf-rl 
permit.' 

124.201  Who  IS  eligihln  toi  a  sfamianii/ed 
permit' 

.\pplying  for  a  Standardized  Permit 

124.202  Hcnv  dti  I  as  a  fa(  iht\  owner  or 
operat(jr  appK  for  a  stainiardi/cd 
permit' 

124.20.3     How  may  1  swiK  h  from  m\ 
indi\  idual  RC',R.^  permit  to  a 
standardized  permit' 

Issuing  a  Standardized  Permit 

124  204     What  must  I  do  as  the  Direi  tor  of 

the  regulatory  agen(  \  tn  prepare  a  draft 

standardized  permit' 
124.20.5     What  must  1  do  as  the  Director  of 

the  regulator\  ageni  \  to  prepare  a  final 

standardized  permit' 

124.206  In  what  situations  may  1  requiru  a 
facility  owner  or  operator  to  apply  for  an 
indi\idual  pt-rmit' 

Opportunities  for  Public  Involvement  in  the 
Standardized  Permit  Process 

124.207  What  are  the  requirement',  for 
public  notices' 

124.208  What  are  the  opportuniti-'s  for 
publii  comments  and  hearings  mi  cirafT 
permit  decisions' 

124.209  W'hat  are  the  requirements  lor 
responding  to  comments' 

124.210  May  I.  as  an  interested  part\  in  the 
permit  process,  appeal  a  final 
standardized  permit' 

Maintaining  a  Standardized  Permit 

124.211  What  types  of  changes  mas  1  makt' 
to  my  standardized  permit' 

124.212  What  proi  edures  must  I  follow  lo 
make  routine  changes' 

124,21,3     What  proi  edures  must  1  follow  to 
make  significant  changes? 

Subpart  G — Procedures  for  RCRA 
Standardized  Permit 

General  Information  About 
Standardized  Permits 

§  1 24.200    What  is  a  RCRA  standardized 
permit? 

The  standardized  permit  is  a  special 
form  of  RCRA  permit,  that  may  consist 
of  two  parts:  A  uniform  portion  that  the 
Director  issues  in  all  cases,  and  a 
supplemental  portion  that  the  Director 
issues  at  his  or  her  discretion.  We 
formally  define  the  term  "Standardized 
permit'"  in  §  124.2. 

(a)  What  compnsps  the  uniform 
portion?  The  uniform  portion  of  a 


standardized  permit  consists  of  terms 
and  conditions,  relevant  to  the  uiuti'- 
you  ar(^  operating  at  your  facility ,  that 
EPA  has  promulgated  in  40  CFR  part 
267  (Standards  for  Owners  and 
C)perat(3rs  of  Hazardous  W'asio  Fai  ilities 
Operating  under  a  Standardized  F^ermit). 
If  you  intend  to  operate  under  the 
standardized  permit,  vou  must  comply 
with  these  nationally  applicable  terms 
and  conditions. 

(b)  What  compnsfs  thf  supplemental 
portion':' The  supplemental  portion  of  a 
standardized  permit  consists  of  site- 
specific  terms  and  conditions,  bevonii 
those  of  the  uniform  portion,  that  the 
Director  may  impose  on  your  particular 
fac:ility.  as  necessary  to  protei  t  human 
health  and  the  en\  ironment   If  the 
Director  issues  you  a  supplemental 
portion,  you  must  (omph  with  the  site- 
specific  terms  and  conditions  it 
imposes 

(1)  If  the  Director  determines  that  it  is 
necessary",  he  or  she  must  include  terms 
and  conditions  in  your  supplemental 
portion  to  institute  corrective  action 
under  40  CFR  267  101  (or  State 
equivalent)  or  to  otherwise  protect 
human  health  and  the  environment. 

(2)  Unless  otherwise  spec  ifi^ii   these 
supplemental  permit  terms  ami 
conditions  apply  to  your  facility  in 
addition, to  the  terms  and  conditions  of 
the  uniform  portion  of  the  standardizeci 
permit  and  not  in  place  of  an\  of  those 
terms  and  conditions 

§  1 24.201     Who  is  eligible  tor  a 
standardized  permit? 

if  you  generate  haztirdnus  waste  anci 
then  non-thermaliy  treat  or  store  the 
hazardous  waste  m  tanks,  containers,  or 
containment  buildings,  vou  mav  be 
eligible  for  a  standardized  permit   W*' 
will  inform  you  of  vour  eligibilitv  when 
we  make  a  decision  on  vout  pormit 

Applying  for  a  Standardized  Permit 

§  124.202     How  do  I  as  a  facility  owner  or 
operator  apply  for  a  standardized  permit? 

(a)  You  must  folh^w  the  requirement-- 
in  this  subpart  as  well  as  those  m 
§124.31.  40  CFR  270  10  and  40  CFR 
part  270.  subpart  I 

(b)  You  must  submit  to  the  Director  a 
written  notice  of  your  intent  to  operate 
under  the  standardized  permit   Vou 
must  also  include  the  information  and 
certifications  required  under  40  (  FR 
part  270.  subpart  1 

§  124.203     How  may  I  switch  from  my 
individual  RCRA  permit  to  a  standardized 
permit? 

You  may  request  that  voui  imiiv  idu.il 
permit  be  revoked  and  reissueii  as  ,i 
standardized  permit,  in  accoidaiu  e  with 
§124.5, 


Issuing  a  Standardized  Permit 

§124.204     What  must  I  do  as  the  Director 
of  the  regulatory  agency  to  prepare  a  draft 
standardized  permit  "^ 

(a)  You  must  review  the  notice  of 
intent  and  supporting  information 
submitted  by  the  facility  owner  or 
operator. 

(b)  You  must  determine  whether  the 
facility  is  or  is  not  eligible  to  operate 
under  the  standardized  permit. 

(1)  If  the  facility  is  eligible  for  the 
standardized  permit,  you  must  propose 
terms  and  conditions,  if  any.  to  include 
in  a  supplemental  portion.  If  you 
determine  that  these  terms  and 
conditions  are  necessary  to  protect 
human  health  and  the  environment  but 
for  some  reason  cannot  be  imposed,  you 
must  tentatively  deny  coverage  under 
the  standardized  permit. 

(2)  If  the  facility  is  not  eligible  for  the 
standardized  permit,  you  must 
tentatively  deny  coverage  under  the 
standardized  permit. 

(c)  You  must  prepare  your  draft 
permit  decision  within  120  days  after 
receiving  a  notice  of  intent  and 
supporting  documents  from  a  facility 
owner  or  operator.  Your  tentative 
determination  under  this  section  to 
deny  or  grant  coverage  under  the 
standardized  permit,  including  any 
proposed  site-specific  conditions  in  a 
supplemental  portion,  constitutes  a 
draft  permit  decision. 

(d)  Many  requirements  in  subpart  A  of 
this  part  apply  to  processing  the 
standardized  permit  application  and 
preparing  your  draft  permit  decision. 
For  example,  your  draft  permit  decision 
must  be  accompanied  by  a  statement  of 
basis  or  fact  sheet  and  must  be  ba.sed  on 
the  administrative  record.  In  preparing 
your  draft  permit  decision,  the 
following  provisions  of  subpart  A  of  this 
part  apply  (subject  to  the  following 
modifications): 

(1)  Section  124.1  Purpose  and  Scope. 
.Ml  paragraphs. 

(2)  Section  124.2  Definitions.  All 
paragraphs. 

(3)  Section  124.3  Application  for  a 
permit.  All  paragraphs  except 
[paragraphs  (c),  (d).  (f)  and  (g)  of  this 
section  apply. 

(4)  Section  124.4  Consolidation  of 
permit  processing.  All  paragraphs  apply, 
however,  in  the  context  of  the  RCRA 
standardized  permit  use  the  reference  to 
§  124.208  instead  of  the  reference  to 
§124.10. 

(5)  Section  124.6  Draft  permits.  This 
section  does  not  apply  to  the  RCRA 
standardized  permit;  procedures  in  this 
subpart  applv  instead. 

(6)  Section  124.7  Statement  of  basis. 
The  entire  section  applies. 
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(7)  Section  124,8  Fact  s/ippf.  .AH 
paragraphs  apply,  however,  in  the 
context  of  the  RCRA  standardized 
permit  use  the  reference  to  «?  124.208 
instead  of  the  reference  to  ^  124  10. 

(8)  Section  \2A.9  Ad  mini  strut  nv 
record  for  draft  permits  iv/ipn  EPA  is  the 
permitting  authority  All  paragraphs 
applv.  hnwe\er.  in  the  context  of  the 
RCILA  standardized  permit  use  the 
reference  tu  <5 124  204(cj  instead  of 
§124.6 

(91  Section  124  10  Public  notice  of 
permit  actions  and  public  comment 
period  Onlv  §§  124.10(c)(l)(ix)  and 
(cl(l)(xl(A)  applv  to  the  RCRA 
standardized  permit.  Most  of  §  124.10 
does  not  applv  to  the  RC;RA 
standardized  permit,  §^  124  207, 
124.208,  and  124.209  apply  instead 

§  1 24.205  What  must  I  do  as  the  Director 
of  ttie  regulatory  agency  to  prepare  a  final 
standardized  permit? 

As  Director  of  the  regulatory  agency 
you  must  consider  all  comments 
received  during  the  public:  comment 
period  (see  §  124  208)  in  making  vnur 
final  permit  decision.  In  addition,  many 
requirements  in  subpart  A  apply  of  this 
part  to  the  public  comment  period, 
public  hearings,  and  preparation  of  your 
final  permit  decision.  In  preparing  a 
final  permit  decision,  the  following 
provisions  of  subpart  A  of  this  part 
apply  (subject  to  the  following 
modifications): 

(a)  Section  124.1  Purpose  and  Scope. 
All  paragraphs. 

(b)  Section  124.2  Definitions.  All 
paragraphs 

(c)  Section  124  11  Pubhc  comments 
and  requests  for  public  hearings  This 
section  does  not  apply  to  the  RCR.^ 
standardized  permit;  the  procedures  in 
§124.208  apply  instead 

(d)  Section  124  12  Public  hearings. 
Paragraphs  (b).  (c),  and  (d)  apply 

(e)  Section  124  13  Obligation  to  raise 
issues  and  provide  information  during 
the  public  comment  period  The  entire 
section  applies,  however,  in  the  context 
of  the  RC.R.-\  standardized  permit  use 
references  to  §  124.208  instead  of 
references  to  §  124.10 

(f)  Sectionl24.14  Reopening  of  the 
public  comment  period  \l\  paragraph"- 
apply.  howe\er.  in  the  context  of  the 
RCRA  standardized  permit,  use  the 
following  references:  in  §  124.14(b)(l ) 
use  referenf;e  to  §  124.204  instead  of 

§  124  6;  in  §  1  24  14(b)(,i)  use  reference 
to  §  124  208  instead  of «?  124  10,  in 
§  124.14(c)  use  references  to  §  124.207 
insteadof  §124  10 

(g)  Section  124  15  Issuance  and 
effective  date  of  permit  All  paragraphs 
apply,  however,  in  the  context  of  the 
RCR.A  standardized  permit  use  the 


reference  to  §  124.208  instead  of 
§124.10. 

(h)  Section  124.16  i>7a>s  of  contested 
permit  conditions.  All  paragraphs  apply. 

(i)  Section  124  17  Response  to 
comments.  This  section  does  not  apply 
to  the  RCRA  standardized  permit; 
procedures  in  §  124.209  apply  instead. 

(j)  Section  124.18  Administrative 
record  for  final  permit  when  EPA  is  the 
permitting  auth(.>nty  All  paragraphs 
applv.  however,  use  references  to 
§  124.209  instead  of  §  124.17. 

(k)  Section  124.19  Appeal  of  RCRA. 
UIC,  and  PSD  permits  All  paragraphs 
apply. 

(1)  Section  124.20  Computation  of 
time.  All  paragraphs  apply. 

§  124.206  In  what  situations  may  I  require 
a  facility  owner  or  operator  to  apply  for  an 
Individual  permit? 

\,i]  If  \ou  determine  that  a  facility  is 
not  eligible  for  the  standardized  permit, 
vou  must  inform  the  fac:ility  owner  or 
operator  that  they  must  apply  for  an 
individual  permit, 

(b)  You  mav  require  any  facility  that 
has  a  standardized  permit  to  apply  for 
and  obtain  an  individual  RCR.A  permit. 
.Anv  interested  person  may  petition  you 
to  take  action  under  this  paragraph. 
Ceases  where  vou  may  require  an 
individual  RCRA  permit  include,  but 
are  not  limited  to,  the  following: 

(1)  The  facilitv  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
standardized  R(;R.A  permit 

(2)  Circumstances  have  changed  since 
the  time  the  facility  owner  or  operator 
applied  for  the  standardized  permit,  so 
that  the  fac  ility's  hazardous  waste 
management  practices  are  no  longer 
appropriately  controlled  under  the 
standardizecf  permit 

fc )  You  mav  require  any  facility 
authorized  by  a  standardized  permit  to 
apply  for  an  individual  RCRA  permit 
only  if  vou  have  notified  the  facility 
owner  or  operator  in  writing  that  an 
individual  permit  application  is 
required  You  must  include  in  this 
notice  a  brief  statement  of  the  reasons 
for  your  decision,  a  statement  setting  a 
deadline  for  the  owner  or  operator  to 
file  the  application,  and  a  statement  that 
on  the  effective  date  of  the  individual 
Kf'RA  permit  the  standardized  permit  as 
It  applies  to  their  facility  automatically 
terminates  You  may  grant  additional 
time  upon  request  from  the  facility 
owner  or  operator. 

(d)  When  you  issue  an  individual 
R('RA  permit  U)  an  owner  or  operator 
otherwise  subject  to  a  standardized 
RCR.A  pc;rmit.  the  standardized  permit 
for  their  facility  will  automatically  cease 
to  apply  on  the  effective  date  of  the 
individual  permit. 


Opportunities  for  Public  Involvement  in 
the  Standardized  Permit  Process 

§  1 24.207    What  are  the  requirements  for 
public  notices? 

(a)  You,  as  the  Director,  must  provide 
public  notice  of  your  draft  permit 
decision  and  must  provide  an 
opportunity  for  the  public  to  submit 
comments  and  request  a  hearing  on  that 
decision.  You  must  provide  the  public 
notice  to: 

(1)  The  applicant; 

(2)  Any  other  agency  which  you  know 
has  issued  or  is  required  to  issue  a 
RCRA  permit  for  the  same  facility  or 
activity  (including  EPA  when  the  draft 
permit  is  prepared  by  the  State); 

(3)  Federal  and  State  agencies  with 
jurisdiction  over  fish,  shellfish,  and 
wildlife  resources  and  over  coastal  zone 
management  plans,  the  Advisory 
Council  on  Historic  Preservation,  State 
Historic  Preservation  Officers,  including 
any  affected  States; 

(4)  To  everyone  on  the  facility  mailing 
list  developed  according  to  the 
requirements  in  §  124.10(c)(l)(ix);  and 

(5)  To  any  units  of  local  government 
having  jurisdiction  over  the  area  where 
the  facility  is  proposed  to  be  located  and 
to  each  State  agency  having  any 
authority  under  State  law  with  respecrt 
to  the  construction  or  operation  of  the 
facility 

(b)  You  must  issue  the  public  notice 
according  to  the  following  methods: 

(1)  Publication  in  a  daily  or  weekly 
major  local  newspaper  of  general 
circulation  and  broadcast  over  local 
radio  stations; 

(2)  When  the  program  is  being 
administered  by  an  approved  State,  in  a 
manner  constituting  legal  notice  to  the 
public  under  State  law;  and 

(3)  Any  other  method  reasonably 
calculated  to  give  actual  notice  of  the 
draft  permit  decision  to  the  persons 
potentially  affected  by  it,  including 
press  releases  or  any  other  forum  or 
medium  to  elicit  public  participation. 

(c)  You  must  include  the  following 
information  in  the  public  notice: 

(1)  The  name  anci  telephone  number 
of  the  contact  person  at  the  facility. 

(2)  The  name  and  telephone  number 
of  your  contact  office,  and  a  mailing 
address  to  which  people  may  direct 
comments,  information,  opinions,  or 
inquiries. 

(3)  An  address  to  which  people  may 
write  to  be  put  on  the  facility  mailing 
list. 

(4)  The  location  where  people  may 
view  and  make  copies  of  the  draft 
standardized  permit  and  the  notice  of 
intent  and  supporting  documents. 

(5)  A  brief  description  of  the  facility 
and  proposed  operations,  including  the 


address  or  a  map  (for  example,  a 
sketched  or  copied  street  map)  of  the 
facility  location  on  the  front  page  of  the 
notice. 

(6)  The  date  that  the  facility  owner  nr 
operator  submitted  the  notice  of  intent 
and  supporting  documents. 

(d)  At  the  same  time  that  you  issue 
the  public  notice  under  this  section,  you 
must  place  the  draft  standardized 
permit  (including  both  the  uniform 
portion  and  the  supplemental  portion,  if 
any),  the  notice  of  intent  and  supporting 
documents,  and  the  statement  of  basis 
or  fact  sheet  in  a  location  accessible  to 
the  public  in  the  vicinity  of  the  facility 
or  at  your  office. 

§  1 24.208    What  are  the  opportuntties  for 
public  comments  and  hearings  on  draft 
permit  decisions? 

(a)  The  public  notice  that  you  issue 
under  §  124.207  must  allow  at  least  45 
days  for  people  to  submit  written 
comments  on  your  draft  permit 
decision.  This  time  is  referred  to  as  the 
public  comment  period.  You  must 
automatically  extend  the  public 
comment  period  to  the  close  of  any 
public  hearing  under  this  section.  The 
hearing  officer  may  also  extend  the 
comment  period  by  so  stating  at  the 
hearing. 

(b)  During  the  public  comment 
period,  any  interested  person  may 
submit  written  comments  on  the  draft 
permit  and  may  request  a  public 
hearing.  If  someone  wants  to  request  a 
public  hearing,  they  must  submit  their 
request  in  writing  to  you.  Their  request 
must  state  the  nature  of  the  issues  they 
propose  to  raise  during  the  hearing. 

(c)  You  must  hold  a  public  hearing 
whenever  you  receive  a  written  notice 
of  opposition  to  a  standardized  permit 
and  a  request  for  a  hearing  within  the 
public  comment  period  under  paragraph 
(a)  of  this  section.  You  may  also  hold  a 
public  hearing  at  your  discretion, 
whenever,  for  instance,  such  a  hearing 
might  clarif\'  one  or  more  issues 
involved  in  the  permit  decision. 

(d)  Whenever  possible,  you  must 
schedule  a  hearing  under  this  section  at 
a  location  convenient  to  the  nearest 
population  center  to  the  facility.  You 
must  give  public  notice  of  the  hearing 
at  least  30  days  before  the  date  set  for 
the  hearing.  (You  may  give  the  public 
notice  of  the  hearing  at  the  same  time 
you  provide  public  notices  of  the  draft 
permit,  and  you  may  combine  the  two 
notices). 

(e)  You  must  give  public  notice  of  the 
hearing  according  to  the  methods  in 

§  124.207<a)  and  (b).  The  hearing  must 
be  conducted  according  to  the 
procedures  in  §  124.12(b),  (c).  and  (d). 


(f)  In  their  WTitten  comments  and 
during  the  public  hearing,  if  held, 
interested  parties  may  provide 
comments  on  the  draft  permit  decision. 
These  comments  may  inc:ludp.  but  are 
not  limited  to.  the  facility's  eligibility 
for  the  standardized  permit,  the 
tentative  supplemental  conditions  you 
proposed,  and  the  need  for  additional 
supplemental  conditions. 

§  1 24.209    What  are  the  requirements  tor 
responding  to  comments? 

(a)  At  the  time  you  issue  a  final 
standardized  permit,  you  must  also 
respond  to  comments  received  during 
the  public  comment  period  on  the  draft 
permit.  Your  response  must: 

(1)  Specif)'  which  additional 
conditions  (i.e  .  those  in  the 
supplemental  portion),  if  any.  you 
changed  in  the  final  permit,  and  the 
reasons  for  the  change 

(2)  Briefly  describe  and  respond  to  all 
significant  comments  on  the  facility's 
ability  to  meet  the  general  requirements 
(i.e.,  those  terms  and  conditums  in  the 
uniform  portion)  and  on  any  additional 
conditions  necessarA'  to  protect  human 
health  and  the  environment  raised 
during  the  public  comment  period  or 
during  the  hearing. 

(3)  Be  available  to  the  public. 

(b)  You  may  request  additional 
information  from  the  facility  owner  nr 
operator  or  inspect  the  fac:ilit\  if  Mm 
need  additional  information  to 
adequately  respond  to  significant 
conm^ients  or  to  make  decisions  about 
conditions  you  may  need  to  add  to  the 
supplemental  portion  of  the 
standardized  permit 

(c)  If  you  are  the  Director  of  an  F-P.-\ 
permitting  agency,  you  must  include  in 
the  administrative  record  for  vour  final 
permit  decision  any  documents  cited  in 
the  response  to  comments  If  new  points 
are  raised  or  new  material  supplied 
during  the  public  comment  period  sou 
may  document  your  response  to  those 
matters  bv  adding  new  materials  tn  the 
administrative  record 

§  124.210    (May  I,  as  an  interested  party  in 
the  permit  process,  appeal  a  final 
standardized  permit? 

You  may  petition  for  administrative 
review  of  the  Director's  final  permit 
decision,  including  his  or  her  decision 
that  the  facility  is  eligible  for  the 
standardized  permit,  ace  ording  to  the 
procedures  of  *i  124  19  However,  the 
terms  and  conditions  of  the  uniform 
portion  of  the  standardized  )iiTniit  art' 
not  subject  to  adminl,^tratlv^'  rex  uw 
under  this  provision. 


Maintaining  a  Standardized  Permit 

§124.211     What  types  of  changes  may  I 
make  to  my  standardized  permit? 

\n[i  ni.i\  II:. iM'  butii  tuutiae  and 
signiiii  i!i!    !i  limes.  For  the  purposes  of 
this  section: 

(a)  'Routine  changes"  are  any  changes 
that  qualif\-  as  a  class  1  or  2  permit 
modification  under  40  CFR  270.42. 
Appendi.x  1.  and 

(b)  "Significant  changes"  are  any 
changes  that 

(1)  Qualifi.'  as  a  class  3  permit 
modification  under  40  CFR  270.42. 
Appendix  I. 

(2)  Are  not  explicitly  identified  in  40 
CFR  270  42.  Appendix  I,  or 

(3)  .\mend  any  terms  or  conditions  in 
the  supplemental  portion  of  your 
standardized  permit 

§  124.212     What  procedures  must  I  follow 
to  make  routine  changes'' 

(a)  You  can  make  routine  changes 
without  obtaining  approval  from  the 
Director. 

lb)  If  the  routine  changes  you  make 
amend  the  information  you  submitted 
under  40  CFR  2  70.275  with  your  notice 
of  intent  to  operate  under  the 
standardized  permit  then  before  you 
make  the  routine  changes  you  must: 

( 1 )  Submit  to  the  Director  the  revised 
information  pursuant  to  40  CFR 
270.275(a).  and 

(2)  Provide  notice  of  the  changes  to 
the  facility  mailing  list  and  to  state  and 
local  gnyernments  in  accordance  with 
the  procedures  in  §  124.10(c)(l)(ix)  and 
(x). 

§  124.213     What  procedures  must  I  foltow 
to  make  significant  changes'' 

(a)  You  niu''t  first  provide  notice  of 
and  condui  t  a  public  meeting. 

(1 )  Put, hi  Meeting  You  must  hold  a 
meeting  with  the  public  to  solicit 
questions  from  the  community  and 
inform  the  community  of  your  proposed 
modifications  to  your  hazardous  waste 
management  activities.  You  must  post  a 
sign-in  sheet  or  otherwise  provide  a 
voluntary  opportunity  for  people 
attending  the  meeting  to  provide  their 
names  and  addresses. 

(2)  Public  Notice.  At  least  30  days 
before  you  plan  to  hold  the  meeting  you 
must  issue  a  public  notice  in  accordance 
with  the  requirements  of  §  124.31(d). 

(b)  .^fter  holding  the  public  meeting, 
you  must  submit  a  modification  request 
to  the  Direc;tor  that: 

{!)  Describes  the  exact  change(s)  you 
want  and  whether  they  are  changes  to 
information  you  provide  under  40  CFR 
270.275  or  to  terms  and  conditions  in 
the  supplemental  portion  of  your 
standardized  permit; 
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(2)  Explains  why  the  modification  is 
needed. and 

(3)  Includes  a  summary  of  the  public. 
meeting  under  paragraph  (a)  of  this 
section,  along  with  the  list  of  attendees 
and  their  addresses  and  copies  of  any 
written  comments  or  materials  they 
submitted  at  the  meeting 

(c)  Once  the  Director  receives  your 
modification  request,  he  or  she  must 
make  a  tentative  determination  within 
120  days  to  approve  or  disapprove  your 
request 

(d)  After  the  Director  makes  thl^ 
tentative  determination,  the  procedures 
in  §  124.205  and  §§  124.207  through 
124.210  for  processing  an  initial  request 
for  coverage  under  the  standardized 
permit  apply  to  making  the  final 
determination  on  the  modification 
request.  i 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

8.  The  authority  citation  for  Part  2hO 
continues  to  read  as  follows: 

.\uthority:  42  U.S.C.  6905.  6912(a).  6921- 

b^27   h^M.  6'1.t4.  693.T   B937.  and  6174 

9.  In  ^  260  10.  the  first  sentence  of 
paragraph  (2)  of  the  definition  of 

■facility"  is  revised  to  read  as  follows: 

§260.10    Definitions 

***** 

Facilih- '    '    ' 

(2)  For  the  purpose  of  implementing 
corrective  action  under  40  CFR  264.101 
or. 267. 101.  all  contiguous  property 
under  the  control  f)f  the  owner  or 
operator  seeking  a  permit  under  subtitle 
CofRCRA   •    •    * 
*         *         ♦         •         ♦ 

10.  Part  267  is  added  to  read  as 
follows: 

PART  267— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  FACILmES 
OPERATING  UNDER  A 
STANDARDIZED  PERMIT   , 

Subpart  A — General  ' 

.S»-( 

2h~  1     W  hnt  ,ir>-  'h>-  purpose,  scope  and 

fi[)pli(  Ht)i!if\  !it  ;hi>  part? 
i67  2     What  IS  the  relationship  to  interim 

status  standards? 
267.3     How  does  this  part  affect  an 

inimint'tit  hrt/an!  artimi'' 

Subpart  B — General  Facility  Standards 

267  !()     [)i]>".  thi-  subpart  apply  to  me' 
267  1 1     \\  hrit  mils!  I  (|(i  to  comply  with  this 

sutjp.ir! ' 
26"  1 2     How  do  1  obtain  an  identification 

niiniiier'' 
267  1  i     What  are  my  waste  analysis 

rf'(]iiirHmt'nts? 
26"  14     Whnt  are  my  security  requirements? 


267.15  What  are  my  general  inspection 
requirements? 

267.16  What  training  must  my  employees 
have? 

267.17  What  are  the  requirements  for 
managing  ignitable,  reactive,  or 
incompatible  wastes? 

267.18  What  are  the  standards  for  selecting 
the  location  of  my  facility? 

Subpart  C — Preparedness  and  Prevention 

2ti"..JU     Uuf.--  t!ii~  .sLiup'drl  appiv  to  mn' 

267.31  What  are  the  general  design  and 
operation  standards? 

267.32  What  equipment  am  I  required  to 
have? 

267.33  What  are  the  testing  and 
maintenance  requirements  for  the 
equipment? 

267  34     When  must  personnel  have  access  to 
communication  equipment  or  an  alarm 
system? 

267.35  How  do  I  ensure  access  for 
personnel  and  equipment  during 
emergencies? 

267.36  What  arrangements  must  I  make 
with  local  authorities  for  emergencies? 

Subpart  D — Contingency  Plan  and 
Emergency  Procedures 

267.50  Does  this  subpart  apply  to  me? 

267.51  What  is  the  purpose  of  the 
contingency  plan  and  how  do  I  use  it? 

267.52  What  must  be  in  the  contingency 
plan? 

267.53  Who  must  have  copies  of  the 
contingency  plan? 

267.54  When  must  I  amend  the  contingency 
plan? 

267.55  What  is  the  role  of  the  emergency 
coordinator? 

267.56  What  are  the  required  emergency 
procedures  for  the  emergency 
coordinator? 

267.57  What  must  the  emergency 
coordinator  do  after  an  emergency? 

267.58  What  notification  and  recordkeeping 
must  I  (id  nfter  an  nmergenc  \  :' 

Subpart  E — Recordkeeping.  Reporting,  and 
Notifying 

267  70     Uoes  this  subpart  apply  to  me? 

267.71  What  information  must  1  keep? 

267.72  Who  sees  the  records  and  how  long 
do  I  keep  them? 

267.73  What  reports  must  I  prepare  and  to 
whom  who  do  I  send  them? 

267  74     What  notifications  must  I  make? 

Subpart  F — Releases  from  Solid  Waste 
Management  Units 

jt,"  'K.I     Wriu  must  comply  with  this  section.' 

267  91-267.100     jReservedl 

267. 101     What  must  I  do  to  address 

corrective  action  for  .solid  waste 

management  units? 

Subpart  G — Closure 

2ii"  1  HI     Dot's  thi.s  subpart  appK  to  me? 

267.111  What  general  standards  must  I 
meet  when  I  stop  operating  the  unit' 

267.112  What  procedures  must  I  follow' 

267.113  Will  the  public  have  the 
opportunity  to  comment  on  the  plan? 

267.114  What  happens  if  the  plan  is  not 
approved? 


267. 1 1.5     .■Xfter  I  stop  operating,  how  long 

until  I  must  flose? 
267.116     What  must  I  do  with  contaminated 

equipment,  structure,  and  soils'' 
267  117     How  do  I  certifv  closure' 

Subpart  H — Financial  Requirements 

267.140  Who  must  comph  with  this 
subpart,  and  brieOy.  what  do  they  have 
to  do' 

267.141  Definitions  of  terms  as  used  in  this 
subpart. 

267.142  Cost  estimate  for  closure. 

267.143  Financial  assuran(,e  for  closure. 
267.144-267.146     [Reserved] 

267.147  Liability  requirements. 

267.148  Incapacity  of  owners  or  operators, 
guarantors,  or  financial  institutions. 

267.149  |Reser\ed] 

267.150  State  assumption  of  responsibilitv. 

Subpart  I — Use  and  Management  of 
Containers 

267.170  Does  this  subpart  appU  tome? 

267.171  What  standards  applv  to  the 
containers' 

267.172  What  are  the  inspection 
requirements' 

267.173  What  standards  apply  to  the 
container  storage  areas? 

267.174  What  special  requirements  must  I 
meet  for  ignitable  or  reactive  waste' 

267.175  What  special  requirements  must  I 
meet  for  incompatible  wastes'' 

267.176  What  must  I  do  when  I  want  to 
stop  using  the  containers? 

267.177  What  air  emission  standards  appU' 

Subpart  J — Tank  Systems 

267.190  Does  this  subpart  apply  to  me,' 

267.191  What  are  the  required  design  and 
construction  standards  for  new  tank 
systems  or  components' 

267.192  What  handling  and  inspection 
procedures  must  I  follow  during 
installation  of  new  tank  s\stems? 

193  What  testing  must  I  do' 

194  What  installation  requirements 
must  1  follow:' 

195  What  are  the  secondary 
(  ontainment  requirements' 

196  What  are  the  required  devices  for 
secondary  containment  and  what  are 
their  design,  operating  and  installation 
requirements? 

197  What  are  the  recjuirements  for 
an(  illary  equipment? 

198  What  are  the  general  operating 
requirements  for  my  tank  systems? 

199  What  inspection  requirements 
must  I  meet? 

267.200  What  must  I  do  in  case  of  a  leak  or 
a  spill' 

267.201  What  must  I  do  when  I  stop 
operating  the  tank  system? 

267.202  What  special  requirements  must  1 
meet  for  ignitable  or  rear  ti\e  wastes' 

267.203  What  spec  ial  requirements  must  1 
meet  for  incompatible  wastes:' 

267.204  What  air  emission  standards  applv? 

Subparts  K  Through  CC    [Reserved] 
Subpart  DD — Containment  buildings 

267.1100  Does  this  subpart  applv  to  me? 

267.1101  What  design  and  operating 
standards  must  my  containment  building 
meet? 
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267  1 102     What  other  requirements  must  i 
meet  to  prevent  releases' 

267.110,3     What  additional  design  and 

operating  standards  apply  if  liquids  will 
be  in  my  containment  buildmg? 

1 104  How  may  I  obtain  a  waiver  from 
sec:ondary  containment  requirements.' 

1105  What  do  I  do  if  my  containment 
building  contains  areas  both  with  and 
without  secondarv  contammenf 

1106  What  do  1  do  if  I  detect  a  release.' 

1 107  Can  a  containment  building  itself 
be  considered  secondary  containment.' 

1 108  What  must  1  do  when  1  stop 
operating  the  containment  building? 

Authority:  42  l.S.C  6902.  6912(a).  6924- 
6926.  and  6930. 

Subpart  A — General 

§  267.1    What  are  the  purpose,  scope  and 
applicability  of  this  part? 

(a)  The  purpose  of  this  part  is  to 
establish  minimum  national  standards 
which  define  the  acceptable 
management  of  hazardous  waste  under 
a  40  CFR  part  270,  subpart  I 
standardized  permit. 

(b)  This  part  applies  to  owners  and 
operators  of  facilities  who  treat  or  store 
hazardous  waste  under  a  40  CFR  part 
270.  subpart  I  standardized  permit, 
except  as  provided  otherwise  in  40  CFR 
part  261,  subpart  A,  or  40  CFR  264.1(f) 
and  (g). 

§  267.2    What  is  the  relationship  to  interim 
status  standards? 

If  you  are  a  facility  owner  or  operator 
who  has  fully  complied  with  the 
requirements  for  interim  status — as 
defined  in  section  3005(e)  of  RCRA  and 
regulations  under  40  CFR  270.70 — vou 
must  comply  with  the  regulations 
specified  in  40  CFR  part  265  instead  of 
the  regulations  in  this  part,  until  final 
administrative  disposition  of  the 
standardized  permit  application  is 
made,  except  as  provided  under  40  CFR 
part  264.  subpart  S. 

§  267.3    How  does  this  part  affect  an 
imminent  hazard  action? 

Notwithstanding  any  other  provisions 
of  this  part,  enforcement  actions  may  be 
brought  pursuant  to  section  7003  of 
RCRA. 

Subpart  B — General  Facility  Standards 

§267.10    Does  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  under  a  40  CFR 
part  270,  subpart  I  standardized  permit, 
except  as  provided  in  §  267. Ifb). 

§267.11    What  must  I  do  to  comply  with 
this  subpart? 

To  comply  with  this  subpart,  you 
must  obtain  an  identification  number, 
and  follow  the  requirements  below  for 


waste  analysis,  security,  inspections, 
training,  special  waste  handling,  and 
location  standards 

§  267.1 2    How  do  I  obtain  an  Identification 
number? 

You  must  apply  to  EP.^  for  an  EP.'\ 
identification  number  following  the 
EPA  notification  procedures  and  using 
EPA  form  8700-12.  You  mav  obtain 
information  and  required  forms  from 
your  state  hazardous  waste  regulatory 
agency  or  from  vour  EP.^  regional  office. 

§267.13    What  are  my  waste  analysis 
requirerrwnts? 

(a)  Before  you  treat  or  store  anv 
hazardous  wastes,  you  must  obtain  a 
detailed  chemical  and  physical  analysis 
ol  a  n'presentati\  p  sample  of  the  wastes. 
At  a  minimum,  the  analysis  must 
contain  all  the  information  needed  to 
treat  or  store  the  waste  to  comply  with 
this  part  and  40  CP'R  part  2b8 

(1)  You  may  include  data  in  the 
analysis  that  was  developed  under  40 
CFR  part  261.  and  published  or 
documented  data  on  the  hazardous 
waste  or  on  hazardous  waste  generated 
from  similar  processf^s. 

(2)  You  must  repeat  the  analysis  as 
necessary  to  ensure  that  it  is  accurate 
and  up  to  date.  At  a  minimum,  you 
must  repeat  the  analysis  if  the  process 
or  operation  generatint;  the  hazardous 
wastes  has  changed 

(b)  You  must  develop  and  follow  a 
written  waste  analysis  plan  that 
de.scribes  the  procedures  you  will 
follow  to  comph  with  paragraph  (a)  of 
this  section,  "^'ou  must  keep  this  plan  at 
the  facility.  At  a  minimum,  the  plan 
must  specify  all  of  the  following; 

(1)  The  hazardous  waste  parameters 
that  you  will  analyze  and  the  rationale 
for  selecting  these  parameters  (that  is. 
how  analysis  for  these  parameters  w  ill 
provide  sufficient  information  on  tht' 
waste's  properties  to  comply  with 
paragraph  (a)  of  this  section) 

(2)  The  test  methods  you  will  use  to 
test  for  these  parameters 

(3)  The  sampling  method  vou  will  use 
to  obtain  a  representative  sample  of  the 
waste  to  be  analyzed,  '^'ou  may  obtain  a 
representative  sample  using  either: 

(i)  One  of  the  sampling  methods 
described  in  appendix  1  of  40  CFR  part 
261; or 

(ii)  .^.n  equivalent  sampling  method 

(4)  How  frequently  you  will  review  or 
repeat  the  initial  analysis  of  the  waste 
to  ensure  that  the  analysis  is  accurate 
and  up  to  date. 

(5)  Where  applicable,  the  methods 
you  will  use  to  meet  the  additional 
waste  analysis  requirements  for  specific 
waste  management  methods  as  specified 
in  40  CFR  264.17.  264  1034(d), 
264.1063(d).  and  264  1083. 


§267  14     What  are  my  security 
requirements'' 

(aj  You  niu^'  prevent,  and  minimize 
the  possidiliu  for.  livestock  and 
unauthorized  people  from  entering  the 
active  portion  of  your  facility,  unless 
you  are  exempt  from  the  requirements 
because: 

(1)  Physical  contact  with  the  waste, 
structures,  or  equipment  within  the 
active  portion  of  the  facility  will  not 
injure  people  or  livestock:  and 

(2)  Disturbing  the  waste  or  equipment 
will  not  cause  a  violation  of  the 
requirements  of  this  part. 

(b)  You  must  keep  records  at  the 
facility  justifying  the  reasons  for  your 
waiver  under  paragraphs  (a)(1)  and  (2) 
of  tfiis  section. 

(c)  Unless  you  are  exempt  under 
paragraphs  (a)(1)  and  (2)  of  this  section, 
your  facility  must  have: 

(1)  A  24-hour  surveillance  system  (for 
example,  television  monitoring  or 
surveillance  by  guards  or  facility 
personnel)  that  continuously  monitors 
and  controls  entry  onto  the  active 
portion  of  the  facility;  or 

(2)  An  artificial  or  natural  barrier  (for 
example,  a  fence  in  good  repair  or  a 
fence  combined  with  a  cliff)  that 
completely  surrounds  the  active  portion 
of  the  facility;  and 

(3)  A  means  to  control  entry,  at  all 
times,  through  the  gates  or  other 
entraiK  fv  t.   t'l.  active  portion  of  the 
facility  it   I  tv.iinple,  an  attendant, 
television  monitors,  locked  entrance,  or 
controlled  roadway  access  to  the 
facility) 

(d)  Unless  you  are  exempt  under 
paragraphs  (a)(1)  and  (2)  of  this  section, 
you  must  post  a  sign  at  each  entrance  to 
the  active  portion  of  a  facility,  and  at 
other  prominent  locations,  in  sufficient 
numbers  t^  i  h>  ^cen  from  any  approach 
to  this  a(  ti\t'  portion  The  sign  must 
bear  the  legend    Danger — Unauthorized 
Personnel  Keep  Out.  "  The  legend  must 
be  in  English  and  in  any  other  language 
predominant  in  the  area  surrounding 
the  facility  (for  example,  facilities  in 
counties  bordering  the  Canadian 
province  of  Quebec  must  post  signs  in 
French,  and  facilities  in  counties 
bordering  .Mexico  must  post  signs  in 
Spanish),  and  must  be  legible  from  a 
distance  of  at  least  25  feet.  You  may  use 
existing  signs  with  a  legend  other  than 

Danger — Unauthorized  Personnel  Keep 
Out'  if  the  legend  on  the  sign  indicates 
that  only  authorized  personnel  are 
allowed  ir  enter  '!.•  active  portion,  and 
that  entry  onto  ihc  active  portion  can  be 
dangerous 
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§  267.1 5    What  are  my  general  inspection 
requirements? 

(d)  \'ou  must  inspect  vuir  facilitv  f^  ir 
nidlfunctiuns  and  detoricirdtinn.  npt-rator 
errors,  and  discharges  that  ma\'  he 
causing,  or  may  lead  to- 
ll) Release  of  hazardous  waste 
constituents  to  the  en%'ironment;  or 

(2)  A  threat  to  human  health,  "I'oii 
must  conduct  these  inspections  often 
enough  to  identifv  prohlems  in  time  to 
correct  them  before  the\  result  in  harm 
to  human  health  or  the  en\  ironment. 

(b)  You  must  develop  and  follow  a 
written  schedule  for  inspecting 
monitoring  equipment,  safety  and 
emergency  equipment,  security  devices. 
and  operating  and  structural  equipment 
(such  ds  liikes  and  sump  pumps)  that 
dre  important  to  preventing,  detecting. 
or  responding  to  environmental  or 
human  health  hazards. 

( 1 )  You  must  keep  this  schedule  at  the 
facility. 

(2)  The  schedule  must  identify  the 
equipment  and  devices  you  will  inspect 
and  what  problems  you  look.  for.  such 
as  malfunc  tions  or  deterioration  of 
equipment  (for  e.xample.  inoperative 
sump  pump,  leaking  fitting,  etc.). 

(3)  The  frequency  of  your  inspections 
may  varv  for  the  items  on  the  schedule. 
However,  the  frequency  should  be  based 
on  the  rate  (if  deterioration  of  the 
equipment  .ind  the  probability  of  an 
en\ir()nmental  or  human  health 
incident  if  the  deterioration, 
malfunction,  or  any  operator  error  goes 
undetec  ted  between  inspections.  Areas 
subject  to  sfulls,  >ut  h  as  loading  and 
unloading  art'as.  must  he  inspected 
daily  when  in  use  At  a  minimum,  the 
inspection  schedule  must  include  the 
Items  and  frequencies  required  in 

5>t,  Jh7  174.  2H:  m.j,  2H7  m.o.  267.1103, 
and  40  CTR  264  1033,  264  1052, 
264  10.T,{.  264  10.58.  and  264.1083 
through  264  1089.  where  applicable. 

(c  )  \'ou  niust  remedy  any 
deterioration  or  malfunction  nf 
•  '(juipment  or  structures  that  the 
inspection  r>'\eals  in  tim*'  to  preMTit 
anv  envirtmrnental  or  human  health 
hazard  Where  a  hazard  is  imminent  or 
has  alred(i\  or c:urreri,  \(ju  must  t.ike 
rt'meriial  action  imrn'Miiatelv. 

Id)  \'nu  must  rt'(  oni  all  inspections. 
You  must  keep  thesi'  re(  orris  for  at  least 
three  years  from  the  (iate  of  inspection. 
.\{  a  minimum,  you  must  include  the 
(idte  duH  time  of  the  inspection,  the 
nam*^  of  the  inspector,  a  notation  of  the 
observations  made,  and  the  date  and 
nature  of  anv  repairs  or  other  remedial 
actions 


§  267, 1 6    What  training  must  my  employees 
tiave? 

idj  Your  facility  personnel  must 
successfully  complete  a  program  of 
classroom  instruction  or  on-the-job 
training  that  teaches  them  to  perform 
their  duties  in  a  way  that  ensures  the 
facility's  compliance  with  the 
requirements  of  this  part.  You  must 
ensure  that  this  program  includes  all  the 
elements  described  in  the  documents 
that  are  required  under  paragraph  (d)(3) 
of  this  section. 

(1)  A  person  trained  in  hazardous 
waste  management  procedures  must 
direct  this  program,  and  must  teach 
facility  personnel  hazardous  waste 
management  procedures  (inc  lufling 
contingency  plan  implementation) 
relevant  to  their  employment  positions. 

(2)  At  a  minimum,  the  training 
program  must  be  designed  to  ensure  that 
facility  personnel  are  able  to  respond 
effectively  to  emergencies  by  including 
instruction  on  emergency  procedures, 
emergency  equipment,  and  emergency 
systems,  including  all  of  th<'  following. 
where  applicable: 

(i)  Procedures  for  using,  inspecting, 
repairing,  and  replacing  facility 
emergency  and  monitoring  equipment. 

(ii)  Key  parameters  for  automatic 
waste  feed  cut-off  systems. 

(iii)  Communications  or  alarm 
systems. 

(iv)  Response  to  fires  or  e.xplosions. 

(y)  Response  to  ground  water 
contamination  incidents. 

(vi)  Shutdown  of  operations. 

(b)  Facility  personnel  must 
successfully  complete  the  |irogram 
required  in  paragraph  (a)  of  this  section 
within  six  months  after  the  date  of  their 
employment  or  assignment  to  a  facility. 
or  to  a  new  position  at  a  facilitv . 
whichever  is  later.  Employi-cs  hired 
after  the  effective  date  of  your 
standardized  permit  must  not  work  in 
unsupervised  positions  until  they  have 
completed  the  training  requirements  of 
paragraph  (a)  of  this  section. 

(c)  Facility  personnel  must  take  part 
in  an  annual  review  of  the  initial 
training  required  in  paragraph  (a)  of  this 
section. 

(d)  You  must  maintain  the  following 
documents  and  records  at  your  f.u  ility: 

(1)  The  job  title  for  each  position  at 
the  facility  related  to  hazardous  waste 
management,  and  the  name  of  the 
employee  Tdlingeach  job. 

(2)  A  written  |ob  description  for  each 
position  listed  under  paragraph  (d)(1)  of 
this  section.  This  description  must 
include  the  recjuisite  skill  education,  or 
other  qualifications,  and  duties  of 
employees  assigned  to  each  position: 

(3)  A  written  description  of  the  type 
and  amount  of  both  introductory  and 


continuing  training  that  will  be  given  to 
each  person  filling  a  position  listed 
under  paragraph  (d)(1)  of  this  section: 

(4)  Rec-ords  that  document  that  facility 
personnel  have  received  and  completed 
the  training  or  job  experience  required 
under  paragraphs  (a),  (b).  and  (c)  of  this 
section. 

(e)  You  must  keep  training  records  on 
current  personnel  until  your  facility 
closes.  You  must  keep  training  records 
on  former  employees  for  at  least  three 
years  from  the  date  the  employee  last 
worked  at  your  facility.  Personnel 
training  rec:ords  may  accompany 
personnel  transferred  within  your 
company. 

§267.17    What  are  the  requirements  for 
managing  ignltable,  reactive,  or 
incompatible  wastes? 

(a)  You  must  take  precautions  to 
prevent  accidental  ignition  or  reaction 
of  ignitable  or  reactive  waste  by 
following  these  requirements: 

(1)  You  must  separate  these  wastes 
and  protect  them  from  sources  of 
ignition  or  reaction  such  as:  open 
flames,  smoking,  cutting  and  welding, 
hot  surfaces,  frictional  heat,  sparks 
(static,  electrical,  or  mechanical), 
spontaneous  ignition  (for  example,  from 
heat-producing  chemical  reactions),  and 
radiant  heat. 

(2)  While  ignitable  or  reactive  waste  is 
bcMng  handled,  you  must  confine 
smoking  and  open  flames  to  specially 
designated  loc:ations. 

(3J  "No  .Smoking"  signs  must  be 
conspicuously  placed  wherever  there  is 
a  hazard  from  ignitable  or  reactive 
waste. 

(b)  If  you  treat  or  store  ignitable  or 
reactive  waste,  or  mix  incompatible 
waste  or  incompatible  wastes  and  other 
materials,  vou  must  take  precautions  to 
prevent  reactions  that: 

(1)  Generate  extreme  heat  or  pressure, 
fire  or  explosions,  or  violent  reactions. 

(2)  Produce  uncontrolled  toxic  mists, 
fumes,  dusts,  or  gases  in  suffic:ient 
quantities  to  threaten  human  health  or 
the  environment. 

(3)  Produce  uncontrolled  flammable 
fumes  or  gases  in  suffic:ient  quantities  to 
pose  a  risk  of  fire  or  explosions. 

(4)  Damage  the  structural  integrity  of 
the  device  or  facility. 

(5)  Threaten  human  health  or  the 
environment  in  any  similar  way. 

(c)  You  must  document  compliance 
with  paragraph  (a)  or  (b)  of  this  section. 
You  may  base  this  documentation  on 
references  to  publisheci  scientific  or 
engineering  literature,  data  from  trial 
tests  (for  example  bench  scale  or  pilot 
scale  tests),  waste  analyses  (as  specified 
in  §267.13).  or  the  resuUs  of  the 
treatment  of  similar  wastes  by  similar 
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treatment  processes  and  under  similar 
operating  conditions. 

§  267.18    What  are  the  standards  for 
selecting  the  location  of  my  facility? 

(a)  You  may  not  locate  portions  of 
new  facilities  where  hazardous  waste 
will  be  treated  or  stored  within  61 
meters  (200  feet)  of  a  fault  that  has  had 
displacement  in  Holocene  time 

(1)  "Fault"  means  a  fracture  along 
which  rocks  on  one  side  have  been 
displaced  with  respect  to  those  on  the 
other  side. 

(2)  "Displacement"  means  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 

(3)  "Holocene"  means  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  to  the  present 

Note  to  paragraph  (a)(3):  Procedures  for 
demonstrating  compliance  with  this  standard 
are  specified  [n  40  CFR  270.14(b)(ll) 
Facilities  which  are  located  in  political 
jurisdictions  other  than  those  listed  in 
appendix  V!  of  40  CFR  part  2fi4.  are  assumed 
to  be  in  compliance  with  this  requirement 

(b)  If  your  facility  is  located  in  a  100- 
year  flood  plain,  it  must  be  designed. 
constructed,  operated,  and  maintained 
to  prevent  washout  or  any  hazardous 
waste  by  a  100-year  flood,  unless  you 
can  demonstrate  to  the  Director's 
satisfaction  that  you  will  safely  remove 
the  waste,  before  flood  waters  can  reach 
the  facility,  to  a  location  where  the 
wastes  will  not  be  vulnerable  to  flood 
waters. 

(1)  "100-vear  flood  plain"  means  any 
land  area  tbat  is  subject  to  a  one  percent 
or  greater  chance  of  flooding  in  any 
given  year  from  any  source. 

(2)  "Washout"  means  the  movement 
of  hazardous  waste  from  the  active, 
portion  of  the  facility  as  a  result  oT 
flooding. 

(3)  "100-year  flood"  means  a  flood 
that  has  a  one  percent  chance  of  being 
equaled  or  exceeded  in  any  given  year 

Subpart  C — Preparedness  and 
Prevention 

§  267.30    Does  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  vou 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  under  a  40  CFR 
part  270,  subpart  1  standardized  permit, 
except  as  provided  in  §  267.1(b). 

§  267.31     What  are  the  general  design  and 
operation  standards? 

You  must  design,  construct,  maintain, 
and  operate  your  facility  to  minimize 
the  possibility  of  a  fire,  explosion,  or 
any  unplanned  sudden  or  non-sudden 
release  of  hazardous  waste  or  hazardous 
waste  constituents  to  air,  soil,  or  surface 


water  that  r(>uld  threaten  human  he.ijtii 
or  the  environment. 

§  267.32     What  equipment  am  I  required  to 
have? 

\'our  facility  must  h>'  t'quijip<>d  with 
all  of  the  following,  unl(•^^  nnne  of  the 
hazards  posed  b\  Wd>t»'  hdndli'd  at  the 
facility  could  require  d  parfn  ul.n  kind 
of  equipment  specified  helnw 

(a)  An  internal  (.oiTimunit  atiims  or 
alarm  system  capable  of  providing 
immediate  emergency  instruction  (voice 
or  signal)  to  facility  personnel 

(b)  A  device,  such  as  a  telephone 
(immediately  available  at  the  scene  of 
operations)  or  a  hand-held  two-way 
radio,  capable  of  suminiming  emergency 
assistance  from  local  police 
departments,  fire  departments,  or  State 
or  local  emergency  response  teams. 

(c)  Portable  fire  extinguishers,  fire 
control  equipment  (including  special 
extinguishing  equipment,  such  as  that 
using  foam,  inert  gas,  or  dry  chemicals), 

spill  control  equipment,  and 
decontamination  equipment 

(d)  Water  at  adequate  volume  and 
pressure  to  supply  water  hose  streams. 
or  foam-producing  equipment,  or 
automatic  sprinklers,  or  water  spray 
svstems. 

§  267.33  What  are  the  testing  and 
maintenance  requirements  for  the 
equipment? 

\'ou  must  test  and  maintain  all 
required  facility  communications  or 
alarm  systems,  fire  protection 
equipment,  spill  control  equipment  and 
decontamination  equipment,  as 
necessary,  to  assure  its  proper  operation 
in  time  of  emergency 

§267.34    When  must  personnel  have 
access  to  communication  equipment  or  an 
alarm  system? 

(a)  Whenever  hazardous  waste  is 
being  poured,  mixed,  spread,  or 
otherwise  handled,  ail  personnel 
involved  in  the  operation  must  have 
immediate  access  to  an  internal  alarm  or 
emergency  communH:ation  device, 
either  directly  or  through  visual  or  voice 
contact  with  another  employee,  unless 
the  device  is  not  required  under 
§267.32. 

(b)  If  |ust  one  employee  i^  mi  the 
premises  while  the  fac  i!it\  is  opt-ratiiit; 
that  person  must  ha\e  immediate  ac c  cs^ 
to  a  device,  such  as  a  telephone 
(immediatelv  a\ailable  at  the  scene  of 
operation)  or  a  hand-held  two-way 
radio,  capable  of  summoning  external 
emergency  assistance,  unless  not 
required  under  §  267  32 


§  267.35     How  do  I  ensure  access  for 
p>ersonnei  and  equipment  during 
emergencies'' 

You  must  maintain  enough  aisle 
space  to  allow  the  unobstructed 
movement  of  personnel,  fire  protection 
equipment,  spill  control  equipment,  and 
decontamination  equipment  to  any  area 
of  facility  operation  in  an  emergency. 

§267.36     What  arrangements  must  I  make 
with  local  authorities  tor  emergencies'' 
,d  j  You  iiiu^l  .i!l'';iii'!  !  '  :.^.I^ '    ■  ;i- 
following  arrangements,  as  appropriate 
for  the  type  of  waste  handled  at  your 
facility  and  the  potential  need  for  the 
services  ofthe.se  organizations: 

(1)  Arrangements  to  familiarize 
police,  fire  departments,  and  emergency 
response  teams  with  the  layout  of  the 
facility,  properties  of  hazardous  waste 
handled  at  the  facility  and  associated 
hazards,  places  where  facility  personnel 
would  normally  be  working,  entrances 
to  and  roads  inside  the  facility,  and 
possible  evacuation  routes 

(2)  Agreements  designating  primary 
emergency  authority  to  a  specific  police 
and  a  specific  fire  department  where 
more  than  one  police  and  fire 
department  might  respond  to  an 
emergency,  and  agreements  with  any 
others  to  provide  support  to  the  primary 
emergency  authority. 

(3)  Agreements  with  State  emergency 
response  teams,  emergency  response 
contractors,  and  equipment  suppliers. 

(4)  Arrangements  to  familiarize  local 
hospitals  with  the  properties  of 
hazardous  waste  handled  at  the  facility 
and  the  types  of  injuries  or  illnesses  that 
could  result  from  fires,  explosions,  or 
releases  at  the  facility. 

(b)  If  State  or  local  authorities  decline 
to  enter  into  such  arrangements,  you 
must  document  the  refusal  in  the 
operating  record 

Subpart  D — Contingency  Plan  and 
Emergency  Procedures 

§267.50     Does  this  subpart  apply  to  me ^ 

This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  under  a  40  CFR 
part  270,  subpart  I  standardized  permit, 
except  as  provided  in  ^  267  1(b) 

§267  51     What  IS  the  purpose  ol  The 
contingency  plan  and  how  do  i  use  if 

id/  ^  ou  iiuist  hd\i-  d  cuHtiiigt  11,  _>  plan 
f(jr  your  facility.  You  must  design  the 
[)lan  to  minimize  hazards  to  human 
health  or  the  environment  from  fires, 
explosions,  or  any  unplanned  sudden  or 
non-sudden  release  of  hazardous  waste 
or  hazardous  waste  constituents  to  air, 
soil,  or  surface  water. 

(b)  You  must  implement  the 
provisions  of  the  plan  immediately 
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whenever  there  is  a  fire,  explosion,  or 
release  of  hazardous  waste  or  hazariinus 
waste  constituents  which  could  threaten 
human  health  or  the  environment. 

§  267.52    What  must  be  In  ttie  contingency 
plan? 

(a,i  Your  contingenc\  plan  must: 

(1)  Describe  the  actions  facility 
personnel  will  take  to  complv  with 
§§  267  51  and  2fi7  56  in  response  to 
fires,  explosions,  or  anv  unplanned 
sudden  or  non-sudden  release  of 
hazardous  waste  or  hazardous  waste 
con.stituents  to  air.  soil,  or  surface  water 
at  the  facility 

(2)  Describe  all  arrangements  agreed 
upon  under  ^  2R7  36  hv  local  police 
departments,  fire  departments, 
hospitals,  contractors,  and  state  and 
local  emergency  response  teams  to 
coordinate  emergency  services. 

(.3)  List  names,  addresses,  and  phone 
numbers  (offic:e  and  homel  of  all 
persons  qualified  to  act  as  emergenc  v 
coordinator  (see  §  267  551,  and  you  must 
keep  the  list  up  to  date  Where  more 
than  one  person  is  listed,  one  must  he 
named  as  primarv'  emergency 
coordinator  and  others  must  be  listed  in 
the  order  in  which  they  will  assume 
responsibility  as  alternates 

(4)  Include  a  current  list  of  all 
emergency  equipment  at  the  facilitv 
(such  as  fire  extinguishing  systems,  spill 
control  equipment.  c:ommunicatinn> 
and  alarm  systems  (internal  and 
external),  and  decontamination 
equipment),  where  this  equipment  is 
required  In  addition,  you  must  include 
the  location  and  a  physical  description 
of  each  item  on  the  list,  and  a  brief 
outline  of  its  capabilities 

(5)  Include  an  p\acuatinn  plan  for 
facilitv  personnel  where  there  is  a 
possibility  that  evacuation  could  be 
necessary  You  must  describe  signal(s| 
to  be  used  to  begin  evacuation, 
evaciuation  rt)utes,  and  alternate 
evacuation  routes  (in  cases  where  the 
primary  routes  could  be  blocked  by 
releases  of  hazardous  wdste  or  fires). 

(b)  If  you  have  alreadv  prepared  a 
Spill  Prevention.  Control,  and 
Clountermeasures  (.SPflC)  Plan  under  4U 
CFR  part  112,  or  some  other  emergency 
or  f;ontmgen(  v  plan,  vou  need  (mh' 
amend  that  plan  to  incorporate 
hazardous  waste  management 
provisions  that  will  (  omplv  with  thf 
requirements  of  this  part 

§  267.53    Who  must  have  copies  of  the 
contingency  plan? 

(a)  You  must  maintain  a  copv  of  the 
plan  with  all  re\  isions  at  the  facility; 
and 

(b)  You  must  submit  a  copy  with  d\i 
revisions  to  all  local  police  departments. 


fire  departments,  hospitals,  and  state 
and  local  emergenc\-  response  teams 
that  may  be  called  upon  to  provide 
emergency  services. 

§  267.54    When  must  I  amend  the 
contingency  plan? 

■^■(lu  rnu>t  ii'\iew.  and  immediately 
amend  the  contingency  plan,  if 
necessary,  whenever: 

(a)  The  facility  permit  is  revised. 

(b)  The  plan  fails  in  an  emergency. 

(c)  You  change  the  facility  (in  its 
design,  construction,  operation, 
maintenance,  or  other  circumstances)  in 
a  way  that  materially  increases  the 
potential  for  fires,  explosions,  or 
releases  of  hazardcjus  waste  or 
hazardous  waste  constituents,  or 
changes  the  response  necessary  in  an 
emergency 

(d)  You  change  the  list  of  emergency 
coordinators. 

(e)  You  change  the  list  of  emergency 
equipment 

§  267.55    What  is  the  role  of  the  emergency 
coordinator? 

W  least  one  employee  must  be  either 
on  the  facility  premises  or  on  call  at  all 
times  (that  is,  available  to  respond  to  an 
emergency  by  reaching  the  facility 
within  a  short  period  of  time)  who  has 
the  responsibility  for  coordinating  all 
emergency  response  measures.  This 
emergency  coordinator  must  be 
thoroughly  familiar  with  all  aspects  of 
the  facility's  contingency  plan,  all 
operations  and  activities  at  the  facility, 
the  location  and  characteristics  of  waste 
handled,  the  location  of  all  records 
within  the  facility,  and  the  facility 
layout   In  addition,  this  person  must 
have  the  authority  to  commit  the 
resources  needed  to  carry  out  the 
contingency  plan 

§  267.56    What  are  the  required  emergency 
procedures  for  the  emergency  coordlnatof? 

(a)  VVheni"\cr  there  is  an  imminent  or 
actual  emergency  situation,  the 
emergency  coordinator  (or  his  designee 
when  the  emergeof^v  coordinator  is  on 
call)  must  immediately: 

!ll  .Activate  internal  facility  alarm  or 
c:ommunication  systems,  where 
applicable,  to  notify  all  facility 
personnel,  and 

(2)  Notify  appropriate  State  or  local 
agencies  with  designated  response  roles 
if  their  help  is  needed. 

(b)  VVhenf'VfT  there  is  a  release,  fire, 
or  explosion,  the  emergency  coordinator 
must: 

(1)  Immediately  identify  the  character, 
exact  sourc:e.  amount,  and  areal  extent 
of  anv  released  materials  He  may  do 
this  by  iibscr\ation  or  review  of  facility 
records  or  manifests,  and,  if  nec;essary. 
by  chemical  analysis. 


(2)  Assess  possible  hazards  to  human 
health  or  the  environment  that  may 
result  from  the  release,  fire,  or 
explosion.  This  assessment  must 
consider  both  direct  and  indirect  effects 
of  the  release,  fire,  or  explosion.  For 
example  the  assessment  would  consider 
the  effects  of  any  toxic,  irritating,  or 
asphyxiating  gases  that  are  generated,  or 
the  effects  of  any  hazardous  surface 
water  run-off  from  water  or  chemical 
agents  used  to  control  fire  and  heat- 
induced  explosions. 

(c)  If  the  emergency  coordinator 
determines  that  the  facility  has  had  a 
release,  fire,  or  explosion  which  could 
threaten  human  health,  or  the 
environment,  outside  the  facility,  he 
must  report  his  findings  as  follows: 

(1)  If  his  assessment  indicates  that 
evacuation  of  local  areas  may  be 
advisable,  he  must  immediately  notify 
appropriate  local  authorities.  He  must 
be  available  to  help  appropriate  officials 
decide  whether  local  areas  should  be 
evacuated:  and 

(2)  He  must  immediately  notify  either 
the  government  official  designated  as 
the  on-scene  coordinator  for  that 
geographical  area,  or  the  National 
Response  Center  (using  their  24-hour 
toll-free  number  800/424-8802).  The 
report  must  include; 

(i)  Name  and  telephone  number  of  the 
reporter. 

(ii)  Name  and  address  of  facility. 

(iii)  Time  and  type  of  incident  (for 
example,  a  release  or  a  fire). 

(iv)  Name  and  quantity  of  material(s) 
involved,  to  the  extent  kiiown. 

(v)  The  extent  of  injuries,  if  any. 

(vi)  The  possible  hazards  to  human 
health  or  the  environment  outside  the 
facility. 

(d)  During  an  emergency,  the 
emerg^Rcy  coordinator  must  take  all 
reasonable  measures  necessary  to  ensure 
that  fires,  explosions,  and  releases  do 
not  occur,  recur,  or  spread  to  other 
hazardous  waste  at  the  facility.  These 
measures  must  include,  where 
applicable,  stopping  processes  and 
operations,  collecting  and  containing 
release  waste,  and  removing  or  isolating 
containers. 

(e)  If  the  facility  stops  operations  in 
response  to  a  fire,  explosion,  or  release, 
the  emergency  coordinator  must 
monitor  for  leaks,  pressure  buildup,  gas 
generation,  or  ruptures  in  valves,  pipes, 
or  other  equipment,  when  appropriate. 

§  267.57    What  must  ttie  emergency 
coordinator  do  after  an  emergency? 

(a)  Immediately  after  an  emergency, 
the  emergency  coordinator  must  provide 
for  treating,  storing,  or  disposing  of 
recovered  waste,  contaminated  soil  or 
surface  water,  or  anv  other  material  that 
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results  from  a  release,  fire,  or  explosion 
at  the  facility. 

(b)  The  emergency  coordinator  must 
ensure  that,  in  the  affected  area(s)  of  the 
facility: 

(1)  No  waste  that  may  be  incompatible 
with  the  released  material  is  treated, 
stored,  or  disposed  of  until  cleanup 
procedures  are  completed, 

(2)  All  emergency  equipment  listed  in 
the  contingency  plan  is  cleaned  and  fit 
for  its  intended  use  before  operations 
are  resumed. 

§267.58    What  nottfication  and 
recordkeeping  must  I  do  after  an 
emergency? 

(a)  You  must  notify  the  Regional 
Administrator,  and  appropriate  State 
and  local  authorities,  that  the  facility  is 
in  compliance  with  §  267.57  (b)  before 
operations  are  resumed  in  the  affected 
area(s)  of  the  facility. 

(b)  You  must  note  the  time,  date,  and 
details  of  any  incident  that  requires 
implementing  the  contingency  plan  in 
the  operating  record.  Within  15  days 
after  the  incident,  you  must  submit  a 
written  report  on  the  incident  to  the 
Regional  Administrator.  You  must 
include  the  following  in  the  report: 

(1)  The  name,  address,  and  telephone 
number  of  the  owner  or  operator. 

(2)  The  name,  address,  and  telephone 
number  of  the  facility. 

(3)  The  date,  time,  and  type  of 
incident  (e.g.,  fire,  e.xplosion), 

(4)  The  name  and  quantity  of 
material(s)  involved 

(5)  The  extent  of  injuries,  if  any 

(6)  An  assessment  of  actual  or 
potential  hazards  to  human  health  or 
the  environment,  where  this  is 
applicable. 

(7)  The  estimated  quantity  and 
disposition  of  recovered  material  that 
resulted  from  the  incident. 

Subpart  E — Recordkeeping,  Reporting, 
and  ^4otifying 

§  267.70    Does  this  subpart  apply  to  n>e? 

This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  under  a  40  CFR 
part  270,  subpart  I  standardized  permit, 
except  as  provided  in  §  267.1  (b)  In 
addition,  you  must  comply  with  the 
manifest  requirements  of  40  CFR  part 
262  whenever  a  shipment  of  hazardous 
waste  is  initiated  from  your  facility. 

§267.71     What  information  must  I  keep? 

(a)  You  must  keep  a  written  operatmg 
record  at  your  facility. 

(b)  You  must  record  the  following 
information,  as  it  becomes  available, 
and  maintain  the  operating  record  until 
you  close  the  facility: 

(1)  A  description  and  the  quantity  of 
each  type  of  hazardous  waste  generated. 


and  the  method(s)  and  date(s)  of  its 
storage  and/or  treatment  at  the  facilitN 
as  required  by  .•\ppendix  1  of  40  CFR 
part  264: 

(2)  The  lof:a1ion  of  each  hazardous 
waste  within  the  facility  and  the 
quantity  at  each  location: 

(3)  Records  and  results  of  waste 
analyses  and  waste  determinations  you 
perform  as  specified  in  *?^  Jh7  l  1 
267.17.  and  40  CFR  2h4  ](l>i4,  2h4.1Ub3. 
264.1083.  and  268  7: 

(4)  Summary  reports  and  details  nf  al! 
inc:idents  that  require  you  to  implement 
the  contingent  v  plan  as  specified  in 
§267,858('b)): 

(5)  Records  and  results  ot  inspections 
as  required  by  §  267.15ld'  (except  you 
need  to  keep  these  data  for  onlv  three 
years); 

(6)  Monitoring,  testing  nr  analytical 
data,  and  correcti\p  action  when 
required  bv  subpart  F  of  this  part  and 
§§267  19l',  267  193.  267  195.  and  40 
CFR  264.1034(c)  through  264  1034(f), 
264,1035,  264, 1063(d)  through 
264.1063(1).  264  1064.  264  10H8 
264.1089.  and  264  1090, 

(7)  All  closure  cost  estimates  under 
§267.142; 

(8)  Your  certification,  at  least 
annually,  that  vou  have  a  program  in 
place  to  reduce  the  \()lume  and  toxu  it\ 
of  hazardous  waste  that  you  generate  to 
the  degree  that  you  determine  to  be 
economically  practicable;  and  that  tht> 
proposed  metliod  of  treatment  or  storage 
is  that  practicable  method  currently 
available  to  you  that  minimizes  the 
present  and  future  threat  t(j  human 
health  and  the  environment; 

(9)  For  an  on-site  treatment  facility. 
the  information  contained  in  the  notice 
(except  the  manifest  number),  and  the 
certification  and  demonstration  if 
applicable,  required  by  you  under  40 
CFR  268,7;  and 

(10)  For  an  on-site  storage  fecility,  the 
information  in  the  notice  (except  the 
manifest  number),  and  the  certification 
and  demonstration  if  applicable, 
required  by  vou  under  40  f"FR  268  7 

§267.72    Who  sees  the  records  and  flow 
long  do  I  keep  them? 

(a)  You  must  furnish  all  record-', 
including  plans,  required  under  this 
part  upon  the  request  of  anv  nffic  er 
emplovc»e.  or  representative  of  EP.\  whu 
IS  dulv  designated  by  the  Administrritnr 
and  make  them  available  at  all 
reasonable  times  for  inspection 

(b)  The  retention  period  for  all  records 
required  under  this  part  is  extended 
automatically  during  the  course  of  any 
unresoh'ed  enforcement  action 
involving  the  facility  or  as  requested  by 
the  Administrator. 


§267  73     What  reports  must  I  prepare  and 
to  whom  who  do  I  send  them? 

>  (UJ  must  prepare  a  t)iennial  report 
and  other  reports  listed  in  paragraph  (b) 
of  this  section. 

(a)  Biennial  report.  You  must  prepare 
and  submit  a  single  copy  of  a  biennial 
report  to  the  Regional  Administrator  by 
March  1  of  each  even  numbered  year. 
The  biennial  report  must  be  submitted 
on  EPA  form  8700-1 3B.  The  report  must 
cover  facility  activities  during  the 
previous  calendar  year  and  must 
include: 

(1)  The  EPA  identification  number, 
name,  and  address  of  the  facility; 

(21  The  calendar  year  covered  by  the 

re'piiri, 

(3)  The  method  of  treatment  or  storage 
for  each  hazardous  waste; 

(4)  The  most  recent  closure  cost 
estimate  under  §  267.142;  and, 

(5)  A  description  of  the  efforts 
undertaken  during  the  year  to  reduce 
the  volume  and  toxicity  of  generated 
waste. 

(6)  A  description  of  the  changes  in 
volume  and  toxicity  of  waste  actually 
achieved  during  the  year  in  comparison 
tn  previous  years  to  the  extent  such 
information  is  available  for  the  years 
firior  to  1984 

7)  The  c  eriifi(  ation  signed  by  you. 

!'   Additional  reports  In  addition  to 
^ulimitting  the  biennial  reports,  you 
must  ,ilso  report  to  the  Regional 
Administrator 

( 1 )  Releases,  fires,  and  explosions  as 
specified  in  §267  58(b) ; 

(2)  Facility  closures  specified  in 
§267.117:  and, 

(3)  As  otherwise  required  by  subparts 
I.  I.  and  DD  of  this  part  and  part  264, 
subpart*;  AA   BB  rr 

§267  74     What  notrfications  must  I  make? 

Bcfiire  trjiislernng  ownership  or 
operation  of  a  facility  during  its 
operating  life,  you  must  notify  the  new 
owner  or  operator  in  writing  of  the 
requirements  of  this  part  and  40  CFR 
part  270  subpart  I 

Subpart  F — Releases  from  Solid  Waste 
Management  Units 

§267.90     Who  must  comply  with  t^is 
section  ' 

This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  under  a  40  CFR 
part  270,  subpart  I  standardized  permit, 
except  as  provided  in  §  267.1(b),  or 
unless  vour  facility  already  has  a  permit 
that  imposes  requirements  for  corrective 
action  under  40  CFR  264.101. 
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§§267.91-267.100    [Reserved] 

§  267. 1 01     What  must  I  do  to  address 
corrective  action  for  solid  waste 
management  units? 

(a)  You  must  institute  corrective 
action  as  necessarv  to  prntect  human 
health  and  the  environment  for  all 
releases  of  hazardous  waste  or 
constituents  from  any  solid  waste 
management  unit  at  the  facility, 
regardless  of  the  time  at  which  waste 
was  placed  in  such  unit. 

(b)  The  Regional  Administrator  will 
specify-  corrective  action  in  the    ■ 
supplemental  portion  of  your 
standardized  permit  in  ace  nrdance  with 
this  section  and  40  CFR  part  264, 
subpart  S.  The  Regional  Administrator 
will  include  in  the  supplemental 
portion  of  vour  standardized  permit 
schedules  (jf  compliance  for  corrective 
action  (where  corrective  action  cannot 
be  completed  prior  to  issuance  of  the 
permit)  and  assurant:es  of  financial 
responsibility  for  completing  corrective 
action. 

(c)  You  must  implement  corrective 
action  beyond  the  facilitv  prnpertv 
boundarv.  where  nee  essan,'  to  protect 
human  health  and  the  environment, 
unless  you  demonstrate  to  the 
satisfaction  of  the  Regional 
Administrator  that,  despite  your  best 
efforts,  you  were  unable  to  obtain  the 
necessary  permission  to  undertake  such 
actions.  You  are  not  relie\ed  of  all 
responsibilit\'  tn  clean  up  a  release  that 
has  migrated  beyond  the  facility 
boundarv  where  off  -site  access  is 
denied  On-site  measures  to  address 
such  releases  will  be  determined  on  a 
case-by-c;ase  basis.  You  must  provide 
assurances  of  financial  responsibilitv  for 
such  corrective  action. 

(d)  You  do  not  have  to  comply  with 
this  section  if  you  are  the  owner  or 
operator  of  a  remediation  waste  site 
unless  vour  site  is  part  of  a  facility  that 
is  subject  to  a  permit  ff)r  treating, 
storing,  or  disposing  of  hazardous 
wastes  that  are  not  remediation  wastes. 

Subpart  G — Closure 

§267.110     Does  ttiis  subpart  apply  to  me? 

This  subpart  applies  t"  \nu  if  vui 
(jwn  or  operate  a  facilits  that  treats  or 
stores  hazardous  waste  under  a  40  ("FR 
part  270,  subpart  1  standardized  permit, 
except  as  provided  in  s^  2b7  1(b). 

§  267.1 1 1     What  general  standards  must  I 
meet  when  I  stop  operating  the  unit? 

You  must  ( lose  the  storage  and 
treatment  units  in  a  manner  that: 

(a)  Minimizes  the  need  for  further 
maintenanc >'  and 

fh)  Contrnls.  minimizes,  or  elinunates. 
to  th"  extent  necessarv'  to  protect  human 


health  and  the  environment,  post- 
closure  escape  of  hazardous  waste, 
hazardous  constituents,  leachate, 
contaminated  run-off,  or  hazardous 
waste  decomposition  products  to  the 
ground  or  surface  waters  or  to  the 
atmosphere;  and 

(c)  Meets  the  closure  requirements  of 
this  subpart  and  the  requirements  of 
§§267.176.  267.201.  and  267.1108. 

§267.112    What  procedures  must  I  follow? 

To  close  a  facility,  you  must  have  an 
approved  closure  plan  and  follow 
notification  requirements. 

(a)  Submit  a  written  closure  plan. 

(1)  You  must  have  a  written  closure 
plan.  You  must  submit  the  plan  at  least 
180  days  prior  to  closure.  The  Director 
must  approve  the  cUjsure  plan  before 
closure  work,  at  the  facility  begins,  and 
the  plan  will  become  a  condition  of  any 
RCRA  permit. 

(2)  Tne  Directors  approval  of  the  plan 
must  ensure  that  the  approved  plan  is 
consistent  with  §§267.111  through 
267.115.  267.176.  267.201.  and 
267.1108. 

(b)  Satisfy  the  requirements  for 
content  of  closure  plan  The  closure 
plan  must  identifv'  steps  necessary  to 
perform  partial  and/or  final  closure  of 
the  facility.  The  closure  plan  must 
include,  at  least: 

(1)  A  description  of  how  each 
hazardous  waste  management  unit  at 
the  facility  subject  to  this  subpart  will 
be  closed  following  §  2H7  1 11 

(2)  A  description  of  how  final  closure 
of  the  facility  will  be  conducted  in 
accordance  with  §267.111   The 
description  must  identify  the  maximum 
extent  of  the  operations  which  will  be 
unclosed  during  the  active  life  of  the 
facility. 

(3)  An  estimate  of  the  ma.ximum 
inventory  of  hazardous  wastes  ever  on 
site  during  the  active  life  of  the  facility 
and  a  detailed  description  of  the 
methods  you  will  use  during  partial 
and/or  final  closure,  such  as  methods 
for  removing,  transporting,  treating, 
storing,  or  disposing  of  all  hazardous 
wastes,  and  identification  of  the  type{s) 
of  off-site  hazardous  waste  management 
units  to  be  used,  if  applicable. 

(4)  A  detailed  description  of  the  steps 
needed  to  remove  or  decontaminate  all 
hazardous  waste  residues  and 
contaminated  containment  system 
components,  equipment,  structures,  and 
soils  during  [lartial  or  final  closure. 
These  might  ini  lude  pnx  edures  for 
cleaning  equipment  and  removing 
contaminated  soils,  methods  for 
sampling  and  testing  surrounding  soils. 
and  criteria  for  determining  the  extent 
of  decontamination  required  to  satisf\' 
the  closure  performance  standard: 


(5)  A  detailed  description  of  other 
activities  necessary  during  the  closure 
period  to  ensure  that  partial  or  final 
closure  satisfies  the  closure  performance 
standards. 

(6)  A  schedule  for  closure  of  each 
hazardous  waste  management  unit,  and 
for  final  closure  of  the  facility.  The 
schedule  must  include,  at  a  minimum, 
the  total  time  required  to  close  each 
hazardous  waste  management  unit  and 
the  time  required  for  intervening  closure 
activities  that  allow  tracking  of  progress 
of  partial  or  final  closure. 

(c)  You  may  submit  a  written  request 
to  the  Director  for  a  permit 
modification,  following  applicable 
procedures  in  40  CFR  124.211  to  amend 
the  closure  plan  at  any  time  before  the 
notification  of  final  closure  of  the 
facility.  You  must  include  a  copy  of  the 
amended  closure  plan  with  the  written 
request  for  review  or  approval  by  the 
Director.  The  Director  will  approve, 
disapprove,  or  modifv'  this  amended 
plan  in  accordance  with  the  procedures 
in  40  CFR  124.211  and  270.320. 

(d)  Notification  before  final  closure. 
(1)  You  must  notifv'  the  Director  in 
writing  at  least  45  days  before  the  date 
that  you  expect  to  begin  final  closure  of 
a  treatment  or  storage  tank,  container 
storage,  or  containment  building. 

(2)  The  date  when  you  "expect  to 
begin  closure"  must  be  no  later  than  30 
davs  after  the  date  that  any  hazardous 
waste  management  unit  receives  the 
known  final  volume  of  hazardous 
wastes. 

(3)  If  your  facility's  permit  is 
terminated,  or  if  you  are  otherwise 
ordered,  by  judicial  decree  or  final  order 
under  Section  3008  of  RCRA,  to  cease 
receiving  hazardous  wastes  or  to  close, 
then  the  requirements  of  this  paragraph 
(d)  do  not  apply.  However,  you  must 
close  the  facility  following  the  deadlines 
established  in  §267.115. 

§267.113    Will  the  public  have  the 
opportunity  to  comment  on  the  plan? 

(a)  The  Director  will  provide  you  and 
the  public,  through  a  newspaper  notice, 
the  opportunity  to  submit  written 
comments  on  the  plan  and  to  request 
modifications  to  the  plan  no  later  than 
30  days  from  the  date  of  the  notice.  The 
Director  will  also,  in  response  to  a 
request  or  at  his/her  own  discretion, 
hold  a  public  hearing  whenever  such  a 
hearing  might  clarify  one  or  more  issues 
concerning  the  closure  plan. 

(b)  The  Director  will  give  public 
notice  of  the  hearing  30  days  before  it 
occurs.  Public  notice  of  the  hearing  may 
be  given  at  the  same  time  as  notice  of 
the  opportunity  for  the  public  to  submit 
written  comments,  and  the  two  notices 
mav  be  combined. 
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(c)  The  Director  will  approve,  modif\', 
or  disapprove  the  plan  within  60  days 
of  its  receipt. 

§267.114    What  happens  if  the  plan  is  not 
approved? 

(a)  If  the  Director  does  not  approve 
the  plan,  he  must  provide  you  with  a 
detailed  written  statement  of  reasons  for 
the  refusal  and  you  must  then  modif\' 
the  plan  or  submit  a  new  plan  for 
approval  within  30  days  after  receiving 
this  written  statement.  The  Director  will 
approve  or  modif\'  this  new  plan  in 
writing  within  60  days. 

(b)  If  the  Director  modifies  the  plan, 
this  modified  plan  becomes  the 
approved  closure  plan.  The  Director 
must  assure  that  the  approved  plan  is 
consistent  with  §^267111  through 
267.115.  §§267,176.  267,201,  and 
267.1108  The  Director  must  mail  a  copy 
of  the  modified  plan  with  a  detailed 
statement  of  reasons  for  the 
modifications  to  you. 

§267.115    After  I  stop  operating,  how  long 
until  I  must  close? 

(a)  Within  90  days  after  the  final 
volume  of  hazardous  waste  is  sent  to  a 
unit,  you  must  treat  or  remove  from  the 
unit  all  hazardous  wastes  following  the 
approved  closure  plan, 

fb)  '^'ou  must  complete  final  closure 
activities  following  the  approved 
closure  plan  within  180  days  after  the 
final  volume  of  hazardous  wastes  is  sent 
to  the  unit. 

(c)  Nothing  in  this  section  precludes 
you  from  removing  hazardous  wastes 
and  decontaminating  or  dismantling 
equipment  in  accordance  with  the 
approved  final  closure  plan  at  any  time 
before  or  after  notification  of  final 
closure. 

§  267.1 1 6    What  must  I  do  with 
contaminated  equipment,  structure,  and 
soils? 

You  must  properly  dispose  of  or 
decontaminate  all  contaminated 
equipment,  structures,  and  soils  during 
the  partial  and  final  closure  periods.  By 
removing  any  hazardous  wastes  or 
hazardous  constituents  during  partial 
and  final  closure,  you  may  become  a 
generator  of  hazardous  waste  and  must 
handle  that  waste  following  all 
applicable  requirements  of  40  CFR  part 
262. 

§  267.1 1 7    How  do  I  certify  closure? 

Within  60  days  of  the  completion  of 
final  closure  of  each  unit  under  a  part 
270  subpart  I  standardized  permit,  you 
must  submit  to  the  Director,  by 
registered  mail,  a  certification  that  each 
hazardous  waste  management  unit  or 
facility,  as  applicable,  has  been  closed 
following  the  specifications  in  the 


closure  plan.  Both  you  and  an 
independent  registered  professional 
engineer  must  sign  the  certification  You 
must  furnish  documentation  supporting 
the  independent  registered  professional 
engineer's  certification  to  the  Director 
upon  request  until  he  releases  you  from 
the  financial  assurance  requirements  for 
closure  under  §  267.143(i), 

Subpart  M — Financial  Requirements 

§267.140    Who  must  comply  with  this 
subpart,  and  briefly,  what  do  they  have  to 
do? 

(a)  The  regulation.'-  in  this  subpart 
applv  to  owners  and  operators  whu  treat 
or  store  hazardou'^  waste  under  a 
standardized  permit,  except  as  provided 
in  §  267.1(h).  or  paragraph  fd1  of  this 
section, 

(b)  The  owner  or  operator  must: 

(1)  Prepare  a  closure  (dst  estimate  as 
required  in  §  267,142. 

(2)  Demonstrate  financial  assurance 
for  closure  as  required  in  §  267.143.  and 

(3)  Demonstrate  financ  lal  assurance 
f(5r  liabiiit\'  as  required  in  §  267  147. 

(c)  The  owner  or  operator  must  notify 
the  Regional  ,\dministrator  if  the  owner 
or  operator  is  named  as  a  debtor  in  a 
bankruptcv  proc:eeding  under  Title  1  ' 
(Bankruptcv).  V .  S,  C.iod(.\  ii>ee  also 
§267.148)  ' 

(d)  States  and  the  Federal  government 
are  exempt  from  the  requirements  of 
this  subpart 

§267.141     Definitions  of  terms  as  used  in 
this  subpart. 

(a)  Closurt^  plan  means  the  plan  for 
closure  prepared  in  arcordanc  e  with  the 
requirements  of  §  267  1 12, 

(d)  Current  closure  cost  estimate 
means  the  most  recent  of  the  estimates 
prepared  in  accordance  with  §267.142 
(a),  (b).and  [<  ). 

(c)  [Reser\-edl 

(d)  Parent  corporation  means  a 
corporation  which  directly  owns  at  least 
50  percent  of  the  voting  stock  of  the 
corporation  which  is  the  facility  owner 
or  operator;  the  latter  corporation  is 
deemed  a  "subsidiary"  of  the  parent 
corporation, 

(e)  (Reserved) 

(f)  The  following  terms  are  used  in  the 
specifications  for  the  financial  tests  for 
closure  and  liability  coverage  The 
definitions  are  intended  to  assist  in  the 
understanding  of  these  regulations  and 
are  not  intended  to  limit  the  meanings 
of  terms  in  a  way  that  conflicts  with 
generally  accepted  accounting  practices 

(1)  Assets  means  all  existing  and  all 
probable  future  economic  benefits 
obtained  or  controlled  by  a  particular 

entity. 

(2)  Current  plugging  and 
abandonment  cost  estimate  means  the 


most  recent  of  the  estimates  prepared  in 
accordance  with  t  144  62(a),  (b),  and  (c) 
of  this  chapter 

(3)  Independently  audited  refers  to  an 
audit  performed  by  an  independent 
certified  public  accountant  in 
accordance  with  generally  accepted 
auditing  standards. 

(4)  Liabilities  means  probable  future 
sacrifices  of  economic  benefits  arising 
from  present  obligations  to  transfer 
assets  or  provide  services  to  other 
entities  in  the  future  as  a  result  of  past 
transactions  or  events. 

(5)  Tangible  net  worth  means  the 
tangible  assets  that  remain  after 
deducting  liabilities;  such  assets  would 
not  include  intangibles  such  as  goodwill 
and  rights  to  patents  or  royalties. 

(g)  In  the  liability  insurance 
requirements  the  terms  bodily  injun' 
and  property  damage  shall  have  the 
meanings  given  these  terms  by 
applicable  State  law  However,  these 
terms  do  not  include  those  liabilities 
which,  consistent  with  standard 
industry  practices,  are  excluded  from 
coverage  in  liability  policies  for  bodily 
injur\  and  property  damage.  The 
Agency  intends  the  meanings  of  other 
terms  used  in  the  liability  insurance 
requirements  to  be  consistent  with  their 
common  meanings  within  the  insurance 
industry  The  definitions  given  below  of 
several  of  the  terms  are  intended  to 
assist  in  the  understanding  of  this  part 
and  are  not  intended  to  limit  their 
meanings  in  a  way  that  conflicts  with 
general  insurance  industry  usage. 

(1)  Accidental  occurrence  means  an 
accident,  including  continuous  or 
repeated  exposure  to  conditions,  which 
results  in  bodily  injury  or  property 
damage  neither  expected  nor  intended 
from  the  standpoint  of  the  insured 

(2)  Legal  defense  costs  means  any 
expenses  that  an  insurer  incurs  in 
defending  against  claims  of  third  parties 
brought  under  the  terms  and  conditions 
of  an  insurance  policy. 

(3)  Sudden  accidental  occurrence 
means  an  occurrence  which  is  not 
continuous  or  repeated  in  nature. 

(h)  Substantial  business  relationship 
means  the  extent  of  a  business 
relationship  necessary  under  applicable 
State  law  to  make  a  guarantee  contract 
issued  incident  to  that  relationship 
valid  and  enforceable.  A  "substantial 
business  relationship"  must  arise  from  a 
pattern  of  recent  or  ongoing  business 
transactions,  in  addition  to  the 
guarantee  itself,  such  that  a  currently 
existing  business  relationship  between 
the  guarantor  and  the  owner  or  operator 
is  demonstrated  to  the  satisfaction  of  the 
applicable  EP,\  Retunal  .^  iininistrator. 


I 


52254 


Federal  Register    \'n\.  66.  No.   198/ Friday,  October  12,  2001 /Proposed  Rules 


§  267.142    Cost  estimate  for  closure. 

(a)  The  owner  or  upprator  must  have 
at  the  fdcilitv  a  (letailed  written 
estimate,  in  current  dollars,  of  the  cost 
of  closino  the  facilits-  in  accordance 
with  the  requirements  in  §§  267. 1 1 1 
through  267,1  It  and  applicable  closure 
requirements  in  «}^  267, 1  76.  267.201 . 
267.1108. 

(1)  The  estimate  must  equal  the  cost 
of  final  closure  at  the  pr)int  in  the 
facilit\''s  acti\e  life  when  the  extent  and 
manner  of  its  operation  would  make 
closure  the  most  expensive;  and 

(2)  The  closure  cost  estimate  must  be 
based  on  the  costs  to  the  owner  or 
operator  of  hirino  a  third  party  to  clo^r 
the  facilitv   .A  third  partv  is  a  party  who 
is  neither  a  parent  nor  a  subsidiary  of 
the  owner  or  operator.  (,See  definition  of 
parent  corporation  in  <^  267.141(d)-)  The 
owner  or  operator  may  use  costs  for  on- 
site  disposal  if  he  can  demonstrate  that 
on-site  disposal  capacity  will  exist  at  all 
times  over  the  life  r)f  the  facility. 

(,3)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 
he  realized  with  the  sale  of  hazardous 
wastes,  or  non-hazardous  wastes, 
facilitv  structures  or  equipment,  land,  or 
other  assets  associated  with  the  facility 
at  the  time  of  partial  or  final  closure. 

(4)  The  owner  or  operator  mav  not 
incorporate  a  zero  cost  for  hazardous 
wastes,  or  non-hazardous  wastes  that 
might  have  economic  value. 

(5)  Within  .^0  davs  after  submitting  a 
closure  plan  under  ^  267  112.  revise  the 
r  losure  cost  estimate  so  that  it  is  in 
accordance  with  the  plan 

(b)  During  the  active  life  of  the 
facility,  the  owner  or  operator  must 
ad|ust  the  (losure  cost  estimate  for 
inflation  within  60  days  prior  to  the 
anniversarv'  date  of  the  establishment  of 
the  financial  instrument(s)  used  to 

c omph  with  *»  267  143.  Fijr  owners  and 
operators  using  the  financial  test  or 
corporate  guarantee,  the  closure  cost 
estimate  must  be  updated  for  inflation 
within  ^Q  (ia\>  after  the  c:lose  of  the 
firms  fiscal  \ear  and  before  submission 
of  updated  information  to  the  Regional 
Administrator  as  specified  in 
i^  267  14.3(0(21(111)  The  adiustment  mav 
be  made  b\-  rpt:dlcuhiting  the  maximum 
costs  of  (Tosurc  in  current  dollars,  or  by 
using  an  inflation  factor  dem  ed  from 
the  most  re(  enl  Implicit  Price  Deflator 
for  Gross  Domestic  Product  published 
by  the  L'..S.  Department  of  Commerce  in 
its  Sur\ev  of  (  urrent  Business,  as 
specified  in  paragraphs  (b)(  1 )  and  (2)  of 
this  section   The  inflation  fac:tor  is  the 
result  of  dividing  the  latest  published 
annual  Deflator  by  the  Deflator  for  the 
previous  vear 

(l)The  first  ad|ustment  is  niadf  l.i\ 
multiplving  the  closure  cost  estimate  by 


the  inflation  factor.  The  result  is  the 
adjusted  closure  cost  estimate. 

(2)  Subsequent  adjustments  are  made 
by  multiplying  the  latest  adiusted 
closure  cost  estimate  by  the  latest 
inflation  factor. 

(c)  The  owner  or  operator  must  keep 
the  following  at  the  facility  during  the 
operating  life  of  the  facilitv:  The  latest 
closure  cost  estimate  prepared  in 
accordance  with  paragraph  (a)  of  this 
section  and,  when  this  estimate  has 
been  adjusted  in  accordance  with 
paragraph  (b)  of  this  section,  the  latest 
adjusted  closure  cost  estimate. 

§267.143    Financial  assurance  for  closure. 

The  owner  or  operator  must  establish 
financial  assuranc:e  for  closure  of  each 
storage  or  treatment  unit  that  he  owns 
or  operates.  In  establishing  financial 
assurance  for  closure,  the  owner  or 
operator  must  choose  from  the  financial 
assurance  mechanisms  in  paragraphs 
(a).(b).(c).(d).(e).  (n.and(g)ofthis 
section.  The  owner  or  operator  can  also 
use  a  combination  of  mechanisms  for  a 
single  facility  if  they  meet  the 
requirement  in  paragraph  (h)  of  this 
section,  or  may  use  a  singli"  mechanism 
for  multiple  facilities  as  in  paragraph  (i) 
of  this  section.  The  Regional 
Administrator  will  release  the  owner  or 
operator  from  the  requirements  of  this 
section  after  the  owner  or  operator 
meets  the  criteria  under  paragraph  (j)  of 
this  section. 

(a)  Closure  Trust  Fund.  Owners  and 
operators  can  use  the  "closure  trust 
fund,"  that  is  specified  in  40  (!FR 
264.143(a)(1).  (2).and  (a)(6)  through  (11). 
For  purposes  of  this  paragraph,  the 
following  provisions  also  af)plv: 

(1)  Payments  into  the  trust  fund  for  a 
new  facility  must  be  made  annually  bv 
the  owner  or  operator  over  the 
remaining  operating  life  of  the  facility  as 
estimated  in  the  closure  plan,  or  over  3 
years,  whichever  period  is  shorter.  This 
period  of  time  is  hereafter  referred  to  as 
the  "pay-in  period." 

(2)  For  a  new  facility,  the  first 
payment  into  the  closure  trust  fund 
must  be  made  before  the  facility  may 
accept  the  initial  placement  of  waste  .\ 
receipt  from  the  trustee  must  be 
submitted  by  the  owner  or  operator  to 
the  Regional  Administrator  before  this 
initial  storage  of  waste  The  first 
payment  must  be  at  least  equal  to  the 
current  closure  cost  estimate,  divided  by 
the  number  of  years  in  the  pay-in 
period,  except  as  provided  in  paragraph 
(h)  of  this  section  for  multi[ile 
mechanisms.  Subsequent  pa\ments 
must  be  made  no  later  than  30  days  after 
each  anniversarv  dat<!  of  the  first 
payment.  The  owner  or  operator 
determines  the  amount  cif  each 


subsequent  payment  by  subtracting  the 
c:urrent  value  of  the  trust  fund  from  the 
c:urrent  closure  cost  estimate,  and 
dividing  this  difference  bv  the  number 
of  years  remaining  in  the  pay-in  period. 
Mathematically,  the  formula  is: 
Next  Payment  =  (Current  Closure 
Estimate — Current  Value  of  the  Trust 
Fund)  Divided  by  Years  Remaining  in 
the  Pay-In  Period. 

(3)  The  owner  or  operator  of  a  facility 
existing  on  the  effective  date  of  this 
paragraph  can  establish  a  trust  fund  to 
meet  this  paragraph's  financial 
assurance  requirements.  If  the  value  of 
the  trust  fund  is  less  than  the  current 
closure  cost  estimate  when  a  final 
approval  of  the  permit  is  granted  for  the 
facility,  the  owner  or  operator  must  pay 
the  difference  into  the  trust  fund  within 
60  days. 

(4)  The  owner  or  operator  may 
accelerate  payments  into  the  trust  fund 
or  deposit  the  full  amount  of  the  closure 
cost  estimate  when  establishing  the  trust 
fund.  However,  he  must  maintain  the 
value  of  the  fund  at  no  less  than  the 
value  that  the  fund  would  have  if 
annual  payments  were  made  as 
specified  in  paragraph  (a)(2)  or  (a)(3)  of 
this  section. 

(5)  The  owner  or  operator  must 
submit  a  trust  agreement  with  the 
wording  specified  in  40  CFR 
264.1.51(a)(1). 

(b)  Surety  hone]  guamntpping  pnvniPiit 
into  a  closure  trust  fund.  Owners  and 
operators  can  use  the  "surety  bond 
guaranteeing  payment  into  a  closure 
trust  fund."  as  specified  in  40  CFR 
264.143(b).  including  the  use  of  the 
suretv  bond  instrument  specified  at  40 
CFR  264.1,51ib).  and  the  standbv  trust 
specified  at  40  CFR  264.143(b)(3). 

(c)  Surety  bond  guaranteeing 
perfonnnnce  of  closure.  Owners  and 
operators  can  use  the  'surety  bimd 
guaranteeing  performance  of  closure." 
as  specified  in  40  CFR  264.143(c).  the 
submission  and  use  of  the  surety  bond 
instrument  specified  at  40  CFR 
264.151(c).  and  the  standbv  trust 
specified  at  40  CFR  264.143(c)(3). 

(d)  Closure  letter  of  credit  Owners 
and  operators  can  use  the  "closure  letter 
of  credit"  specified  in  40  CFR 
264.143(d).  the  submission  and  use  of 
the  irrevocable  letter  of  credit 
instrument  specified  in  40  CFR 
264.151(d),  and  the  standbv  trust 
specified  in  40  CFR  264.143(d)(3). 

(e)  Closure  insurance.  Owners  and 
operators  can  use  "closure  insurance." 
as  specified  in  40  C:FR  264.143(e). 
utilizing  the  certificate  of  insurance  for 
closure  specified  at  40  CFR  264.151(e). 

(f)  Corporate  financial  test.  An  owner 
or  operator  that  satisfies  the 
requirements  of  this  paragraph  may 
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demonstrate  financial  assurance  up  to 
the  amount  specified  in  this  paragraph: 

(1)  Finannnl  component  (i)  The 
owner  or  operator  must  satisfy  one  of 
the  following  three  conditions: 

(A)  A  current  rating  for  its  senior 
unsecured  debt  of  AAA.  AA.  A.  or  BBB 
as  issued  by  Standard  and  Poor's  or  Aaa, 
.\a.  A  or  Baa  as  issued  by  Moody's;  or 

(B)  A  ratio  of  less  than  1.5  comparing 
total  liabilities  to  net  worth;  or 

(C)  A  ratio  of  greater  than  0.10 
comparing  the  sum  of  net  income  plus 
depreciation,  depletion  and 
amortization,  minus  $10  million,  to  total 
liabilities. 

(ii)  The  tangible  net  worth  of  the 
owner  or  operator  must  be  greater  than: 

(A)  The  sum  of  the  current 
environmental  obligations  (see 
paragraph  (f)(2)(i)(A)(3)  of  this  section). 
including  guarantees,  covered  by  a 
financial  test  plus  SIO  million  except  as 
provided  in  paragraph  (f)(l)(ii)(B)  of  this 
section. 

(B)  SlO  million  in  tangible  net  worth 
plus  the  amount  of  anv  guarantees  that 
have  not  been  recognized  as  liabilities 
on  the  financial  statements  provided  all 
of  the  environmental  obligations  (see 
paragraph  (f)(2)(i)(A)(  J)  of  this  section) 
covered  by  a  financial  test  are 
recognized  as  liabilities  on  the  owner's 
or  operator's  audited  financial 
statements,  and  subject  to  the  approval 
of  the  Regional  Administrator. 

(iii)  The  owner  or  operator  must  have 
assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of 
environmental  obligations  covered  by  a 
financial  test  as  described  in  paragraph 
(f](2)(i){A)(i)  of  this  section. 

(2)  Recordkeeping  and  report  mi: 
requirements,  (i)  The  owner  or  operator 
must  submit  the  following  items  to  the 
Regional  Administrator- 

(A)  A  letter  signed  bv  the  owner's  or 
operator's  chief  financial  officer  that; 

(J)  Lists  all  the  applicable  current 
tvpes,  amounts,  and  sums  of 
environmental  obligations  covered  by  a 
financial  test.  These  obligations  include 
both  obligations  in  the  programs  which 
EPA  directly  operates  and  obligations 
where  EPA  has  delegated  authority  to  a 
State  or  approved  a  States  program. 
These  obligations  include,  but  are  not 
limited  to: 

(/)  Liability,  closure,  post-closure  and 
corrective  action  cost  estimates  required 
for  hazardous  waste  treatment,  storage, 
and  disposal  facilities  under  40  CFR 
264.101.  264.142.  264.144.  264.147, 
265.142,  265.144,  and  265.147.: 

[ii]  Cost  estimates  required  for 
municipal  solid  waste  management 
facilities  under  40  CFR  258.71,  258.72, 
and  258.73: 


{ill]  Current  plugging  cost  estimates 
required  iar  l'\C.  fa(  ilities  under  40  CFR 
144,62: 

(n)  Cost  estimates  rei|uired  fur 
petroleum  undergrounii  sturdgc  Idiik 
facilities  under  40  C:FR  280.93: 

iv]  (iost  estimates  required  for  PCS 
storage  facdities  under  40  C;FR  761.65; 

[vi]  Anv  financial  assurance  required 
under,  or  as  part  of  an  action 
undertaken  under,  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act:  and 

[vii]  Anv  other  envininmentcil 
obligations  that  are  assured  through  a 
financial  test. 

(2]  Provides  evidence  demonstrating 
that  the  firm  meets  the  conditions  of 
either  paragraph  (fi(l)(i)(Ai  or  (f)(l)(i)(B) 
or  (f)(l)(i)(C^)  of  this  section  and 
paragraphs  (f)(l)(n)  and  (0(l)(iii)  of  this 
section 

(B)  A.  copy  of  the  independent 
certified  public  accountant's 
unqualified  opinion  of  the  owner  s  or 
operator's  financial  statements  for  the 
latest  completed  fiscal  \ear.  To  be 
eligible  to  use  the  financial  test,  the 
owner's  or  operator's  financial 
statements  must  receive  an  unqualified 
opinion  from  the  in(iependent  (  ertified 
public  accountant   \r\  adverse  opinion, 
disclaimer  of  opinion,  or  other  qualified 
opinion  will  be  cause  for  disallowance, 
with  the  potential  exception  for 
qualified  opinions  provided  in  the  next 
sentence  The  Regional  Administrator 
may  evaluate  qualified  opinions  on  a 
case-bv-case  basis  and  allow  use  of  the 
financial  test  in  cases  where  thf 
Regional  .Administrator  deems  that  Ih'^ 
matters  which  form  the  basis  for  the 
qualification  are  insufficient  to  warrant 
disaliowaiK  e  of  the  test   If  the  Regional 
.Administrator  does  not  allow  use  of  the 
test,  the  owner  or  operator  must  provide 
alternate  financial  assurance  that  meets 
the  requirements  of  this  section  within 
30  days  after  the  notification  of 
disallowance 

(C)  If  the  c:hief  financial  officer's  letter 
providing  e\iden(  e  of  finant  lal 
assurance  includes  financ  lal  data 
showing  that  owner  or  operator  satisfies 
paragraph  (f)(l)(i)(B)  or  (fl(l)(i)(C)  of  this 
section  that  are  different  from  data  in 
the  audited  financial  statements  referre(i 
to  in  paragraph  (n(2)(i)(B)  of  this  section 
or  anv  other  audited  financ  lal  statement 
or  data  filed  with  the  SEC,  then  <i 
special  report  from  the  ouner  s  or 
operator's  independent  certified  put)li( 
accountant  to  the  owner  or  operator  is 
required.  The  special  report  shall  be 
based  upon  an  agreed  upon  procedures 
engagement  in  ac[:ordance  with 
professional  auditing  standards  and 
shall  describe  the  procedures  performed 
in  comparing  the  data  in  the  c  hief 


financial  officer's  letter  derived  from  the 
independently  audited,  year-end 
financial  statements  for  the  latest  fiscal 
year  with  the  amounts  in  such  financial 
statements,  the  findings  of  that 
comparison,  and  the  reasons  for  any 
differences. 

(D)  If  the  chief  financial  officers  letter 
provides  a  demonstration  that  the  firm 
has  assured  for  environmental 
obligations  as  provided  in  paragraph 
(f)(l){ii)(B)  of  this  section,  then  the  letter 
shall  include  a  report  from  the 
independent  certified  public  accountant 
that  verifies  that  all  of  the 
environmental  obligations  covered  by  a 
financial  test  have  been  recognized  as 
liabilities  on  the  audited  financial 
statements,  how  these  obligations  have 
been  measured  and  reported,  and  that 
the  tangible  net  worth  of  the  firm  is  at 
least  $10  million  plus  the  amount  of  any 
guarantees  provided. 

(ii)  The  owner  or  operator  of  a  new 
facility  must  submit  the  items  specified 
in  paragraph  (0(2)(i)  of  this  section  to 
the  Regional  Administrator  at  least  60 
davs  before  placing  waste  in  the  facility. 

(iii)  After  the  initial  submission  of 
items  specified  in  paragraph  (r)(2)(i)  of 
this  section,  the  owner  or  operator  must 
send  updated  information  to  the 
Regional  Administrator  within  90  days 
following  the  close  of  the  owner  or 
operator's  fiscal  year.  The  Regional 
Administrator  may  provide  up  to  an 
additional  45  days  for  an  owner  or 
operator  who  can  demonstrate  that  90 
days  is  insufficient  time  to  acquire 
audited  financial  statements.  The 
updated  information  must  consist  of  all 
items  specified  in  paragraph  (f)(2)(i)  of 
this  section. 

(iv)  The  owner  or  operator  is  no 
longer  required  to  submit  the  items 
specified  in  this  paragraph  (f)(2)  of  this 
section  or  comply  with  the  requirements 
of  this  paragraph  (f)  when; 

(A)  The  owner  or  operator  substitutes 
alternate  financial  assurance  as 
specified  in  this  section  that  is  not 
subject  to  these  recordkeeping  and 
reporting  requirements;  or 

(B)  The  Regional  Administrator 
releases  the  owner  or  operator  from  the 
requirements  of  this  section  in 
accordance  with  paragraph  (j)  of  this 
section. 

(v)  An  owner  or  operator  who  no 
longer  meets  the  requirements  of 
paragrnph  (f)(1)  of  this  section  cannot 
use  the  financial  test  to  demonstrate 
financial  assurance.  Instead  an  owner  or 
operator  who  no  longer  meets  the 
requirements  of  paragraph  (Odlof  this 
section,  must; 

(A)  Send  notice  to  the  Regional 
Administrator  of  intent  to  establish 
alternate  financial  assurance  as 
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specified  in  this  section.  The  owntT  nr 
operator  must  sond  this  notice  by 
certified  mail  within  90  days  following 
the  close  of  the  owner  or  operator's 
fiscal  vear  for  which  the  vear-end 
financial  d.ita  show  that  the  owner  or 
operator  no  longer  meets  the 
requirements  r)f  this  section. 

(B)  Provide  alternative  financial 
assurance  within  120  davs  after  the  end 
of  such  fiscal  year 

(vi)  The  Regional  .Administrator  may, 
based  on  a  reasonable  belief  that  the 
owner  or  operator  may  no  longer  meet 
the  requirements  of  paragraph  (fid)  of 
this  section,  require  at  any  time  the 
owner  or  operator  to  provide  reports  of 
its  financial  condition  in  addition  to  or 
including  current  financial  test 
documentation  as  specified  in 
paragraph  (0(2  j  of  this  section.  If  the 
Regional  Administrator  finds  that  the 
owner  or  operator  no  longer  meets  the 
requirements  of  paragraph  (fill)  of  this 
section,  the  owner  or  operator  must 
provide  alternate  financial  assurance 
that  meets  the  requirements  of  this 
section. 

(g)  Corporate  sucirantee.  (1)  An  owner 
or  operator  may  meet  the  requirements 
of  this  section  by  obtaining  a  written 
guarantee  The  guarantor  must  be  the 
direct  or  higher-tier  parent  corporation 
of  the  owner  or  operator,  a  firm  whose 
parent  corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship"  with  the  owner  or 
operator  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraph  (f)  of  this  section  and  must 
comply  with  the  terms  of  the  guarantee. 
The  wording  of  the  guarantee  must  be 
identical  to  the  wording  in  40  (IFR 
264.151(h)  The  certified  copy  of  the 
guarantee  must  accompany  the  letter 
from  the  guarantor's  chief  financial 
officer  and  accountants'  opinions  If  the 
guarantor's  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  the  letter  from  the  guarantor's 
chief  financial  officer  must  describe  the 
value  received  in  consideration  of  the 
guarantee  If  the  guarantor  is  a  firm  with 
a  "substantial  business  relationship 
with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee 

(2)  For  a  new  facility  the  guarantee 
must  be  effective  and  the  guarantor 
must  submit  the  items  in  paragraph 
(g)(1)  of  this  section  and  the  items 
specified  in  paragraph  (f)(2)(i)  eif  this 
section  to  the  Regional  Administrator  at 
least  60  days  before  the  owner  or 
operator  places  waste  in  the  facility. 

(3)  The  terms  of  the  guarantee  must 
provide  that: 


(i)  If  the  owner  or  operator  fails  to 
perform  closure  at  a  facility  covered  by 
the  guarantee,  the  guarantor  will: 

(A)  Perform,  or  pay  a  third  party  to 
perform  closure  (performance 
guarantee);  or 

(B)  Establish  a  fiillv  funded  trust  fund 
as  specified  in  paragraph  (a)  of  this 
section  in  the  name  of  the  owner  or 
operator  (pavment  guarantee). 

(ii)  The  guarantee  will  remain  in  force 
for  as  long  as  the  owner  or  operator 
must  comply  with  the  applicable 
financial  assurance  requirements  of  this 
Subpart  unless  the  guarantor  sends  prior 
notice  of  cancellation  by  certified  mail 
to  the  owner  or  operator  and  to  the 
Regional  Administrator  Cancellation 
may  not  occur,  however,  during  the  120 
days  beginning  on  the  date  of  receipt  of 
the  notice  of  cancellation  by  both  the 
owner  or  operator  and  ihv.  Regional 
Administrator  as  evidenced  by  the 
return  receipts. 

(iii)  If  notice  of  cancellation  is  given, 
the  owner  or  operator  must,  within  90 
days  following  re<:eipt  of  the 
cancellation  notice  by  the  owner  or 
operator  and  the  Regional 
Administrator,  obtain  alternate  financial 
assurance,  and  submit  documentation 
for  that  alternate  financial  assurance  t(j 
the  Regional  Administrator.  If  the  owner 
or  operator  fails  to  provide  alternate 
financial  assurance  and  obtain  the 
written  approval  of  such  alternative 
assurance  from  the  Regional 
.Administrator  within  the  90-day  period, 
the  guarantor  must  provide  that 
alternate  assurance  in  the  name  of  the 
owner  or  operator  and  submit  the 
nec:essary  documentation  for  the 
alternative  assurance  to  the  Regional 
Administrator  within  120  days  of  the 
cancellation  notice. 

(4)  If  a  corporate  guarantor  no  longer 
meets  the  requirements  of  paragraph 
(f)(1)  of  this  section,  the  owner  or 
operator  must,  within  90  days,  obtain 
alternative  assurance,  and  submit  the 
assurance  to  the  Regional  Administrator 
for  approval.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  the  next  .30  days,  and 
submit  it  to  the  Regional  Administrator 
for  approval 

(5)  The  guarantor  is  no  longer 
required  to  meet  the  requirements  of 
this  paragraph  (g)  when: 

(i)  The  owner  or  operator  substitutes 
alternate  financial  assuranc:e  as 
specified  in  this  section;  or 

(ii)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  paragraph  (j)  of  this 
section. 


(h)  Use  of  Multiple  Financial 
Mechanisms.  An  owner  or  operator  may 
use  more  than  one  mechanism  at  a 
particular  facility  to  satisfy  the 
requirements  of  this  section.  The 
acceptable  mechanisms  are  trust  funds, 
surety  bonds  guaranteeing  payment  into 
a  trust  fund,  letters  of  credit,  insurance, 
the  financial  test,  and  the  guarantee, 
except  owners  or  operators  cannot 
combine  the  financial  test  with  the 
guarantee.  The  mechanisms  must  be  as 
specified  in  paragraphs  (a),  (b).  (d),  (e), 
(f),  and  (g)  of  this  section,  except  it  is 
the  combination  of  mechanisms  rather 
than  a  single  mechanism  that  must 
provide  assurance  for  an  amount  at  least 
equal  to  the  cost  estimate.  If  an  owner 
or  operator  uses  a  trust  fund  in 
c(jmbination  with  a  surety  bond  or  letter 
of  credit,  he  may  use  the  trust  fund  as 
the  standbv  trust  for  the  other 
mechanisms.  A  singU;  trust  fund  can  be 
established  for  two  or  more 
mechanisms.  The  Regional 
.Administrator  may  use  any  or  all  of  the 
mechanisms  to  provide  for  closure  of 
the  facility. 

(i)  Use  of  a  financial  mechanism  for 
multiple  facilities.  An  owner  or  operator 
may  use  a  financial  mechanism  for 
multiple  facilities,  as  specified  in 
§  264.143(h)  of  this  chapter. 

(j)  Release  of  the  owner  or  operator 
from  the  requirements  of  this  section. 
Within  60  days  after  receiving 
certifications  from  the  owner  or  operator 
and  an  independent  registered 
professional  engineer  that  final  closure 
has  been  completed  in  accordance  with 
the  approved  closure  plan,  the  Regional 
Administrator  will  notify  the  owner  or 
operator  in  writing  that  the  owner  or 
operator  is  no  longer  required  by  this 
section  to  maintain  financial  assurance 
for  final  closure  of  the  facility,  unless 
the  Regional  Administrator  has  reason 
to  believe  that  final  closure  has  not  been 
completed  in  accordance  with  the 
approved  closure  plan.  The  Regional 
Administrator  shall  provide  the  owner 
or  operator  with  a  detailed  written 
statement  of  any  such  reasons  to  believe 
that  closure  has  not  been  conducted  in 
accordance  with  the  approved  closure 
plan. 

§267.144—267.146    [Reserved] 

§267.147    Liability  requirements. 

(a)  Coverage  for  sudden  accidental 
occurrences.  An  owner  or  operator  of  a 
hazardous  waste  treatment  or  storage 
facility,  or  a  group  of  such  facilities, 
must  demonstrate  financial 
responsibility  for  bodily  injury  and 
property  damage  to  third  parties  caused 
by  sudden  accidental  occurrences 
arising  from  operations  of  the  facility  or 
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group  of  facilities.  The  owner  or 
operator  must  have  and  maintain 
liability  coverage  for  sudden  accidental 
occurrences  in  the  amount  of  at  least  $1 
million  per  occurrence  with  an  annual 
aggregate  of  at  least  S2  million, 
exclusive  of  legal  defense  costs.  This 
liability  coverage  may  be  demonstrated 
as  specified  in  paragraphs  (a)  (1) 
through  (a)(7)  of  this  section; 

( 1 )  Trust  fund  for  Uabilit}'  coverage. 
An  owner  or  operator  may  meet  the 
requirements  of  this  section  by 
obtaining  a  trust  fund  for  liability 
coverage  as  specified  in  40  CFR 
264.147{j). 

(2)  Surety  bond  for  liability  coverage. 
An  owner  or  operator  may  meet  the 
requirements  of  this  section  by 
obtaining  a  surety  bond  for  liability 
coverage  as  specified  in  40  CFR 
264.147(1). 

(3)  Letter  of  credit  for  liability 
coverage.  An  owner  or  operator  may 
meet  the  requirements  of  this  section  by 
obtaining  a  letter  of  credit  for  liability 
coverage  as  specified  in  40  CFR 
264.147(h). 

(4)  Insurance  for  liability  coverage.  An 
owner  or  operator  may  meet  the 
requirements  of  this  section  by 
obtaining  liability  insurance  as  specified 
in  40  CFR  264.147(a)(1). 

(5)  Financial  test  for  liability 
coverage.  An  owner  or  operator  may 
meet  the  requirements  of  this  section  by 
passing  a  financial  test  as  specified  in 
paragraph  (f)  of  this  section. 

(6)  Guarantee  for  liability  coverage. 
An  owner  or  operator  may  meet  the 
requirements  of  this  section  by 
obtaining  a  guarantee  as  specified  in 
paragraph  (g)  of  this  section. 

(7)  Combination  of  mechanisms.  An 
owner  or  operator  may  demonstrate  the 
required  liability  coverage  through  the 
use  of  combinations  of  mechanisms  as 
allowed  by  40  CFR  264.147(a)(6). 

(8)  An  owner  or  operator  shall  notify 
the  Regional  Administrator  in  writing 
within  30  days  whenever: 

(i)  A  claim  results  in  a  reduction  in 
the  amount  of  financial  assurance  for 
liability  coverage  provided  by  a 
financial  instrument  authorized  in 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section;  or 

(ii)  A  Certification  of  Valid  Claim  for 
bodily  injury  or  property  damages 
caused  by  a  sudden  accidental 
occurrence  arising  from  the  operation  of 
a  hazardous  waste  treatment,  storage,  or 
disposal  facility  is  entered  between  the 
owner  or  operator  and  third-party 
claimant  for  liability  coverage  under 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section:  or 

(iii)  A  final  court  order  establishing  a 
judgment  for  bodily  injury  or  property 


damage  caused  by  a  sudden  accidental 
occurrence  arising  from  the  operation  of 
a  hazardous  waste  treatment,  storage,  or 
disposal  facility  is  issued  against  the 
owner  or  operator  or  an  instrument  th<5t 
is  providing  financial  assurance  for 
liability  coverage  under  paragraphs 
(a)(1)  through  (a)(7)  of  this  section, 
(b)— (d)  [Reserved! 

(e)  Period  of  coverage  Within  60  days 
after  receiving  certifications  from  the 
owner  or  operator  and  an  mdependent 
registered  professional  engineer  that 
final  closure  has  been  completed  in 
accordance  with  the  approved  closure 
plan,  the  Regional  Administrator  will 
notify  the  owner  or  operator  in  writing 
that  he  is  no  longer  required  bv  this 
section  to  maintain  liability  coverage 
from  that  facility,  unless  the  Regional 
Administrator  has  reason  to  believe  that 
closure  has  not  been  in  accordance  with 
the  approved  clo.sure  plan 

(f)  Financial  test  for  liahihtv  coverage 
.An  owner  or  operator  that  satisfies  the 
requirements  of  this  paragraph  (f)  mav 
demonstrate  financial  assurance  for 
liability  up  to  the  amount  specified  in 
this  paragraph  (f): 

(1)  Financial  component  (i)  If  using 
the  financial  test  for  only  liabilitv 
coverage,  the  owner  or  operator  mu.st 
have  tangible  net  worth  greater  than  the 
sum  of  the  liability  coverage  to  be 
demonstrated  by  this  test  plus  SlO 
million. 

(ii)  The  owner  or  operator  must  have 
assets  located  in  the  United  States 
amounting  to  at  least  the  amount  of 
liability  covered  by  this  financial  test 

(iii)  An  owner  or  operator  who  ls 
demonstrating  coverage  for  liability  and 
any  other  environmental  obligations, 
including  closure  under  §  267  143(f). 
through  a  financial  test  must  meet  the 
requirements  of  §  267  143(f) 

(2)  Recordkeeping  and  reporting 
requirements,  (i)  The  owner  or  operator 
must  submit  the  following  items  to  the 
Regional  Administrator 

(A)  A  letter  signed  by  the  owner's  or 
operator's  chief  financial  officer  that 
provides  evidence  demonstrating  that 
the  firm  meets  the  conditions  of 
paragraphs  (f)(l){i)  and  (OiDdO  of  this 
section. 

(B) A  copy  of  the  independent 
certified  public  accountant's 
unqualified  opinion  of  the  owner  s  or 
operator's  financial  statements  for  the 
latest  completed  fiscal  year  To  be 
eligible  to  use  the  financial  test,  the 
owner's  or  operator's  financial 
statements  must  receive  an  unqualified 
opinion  from  the  independent  certified 
public  accountant.  An  adverse  opinion. 
disclaimer  of  opinion,  or  other  qualified 
opinion  will  be  cause  for  disallowance, 
with  the  potential  exception  for 


qualified  opinions  provided  in  the  next 
sentence  The  Keijiondl  ,\dministrator 
may  evaluate  quahfitnl  opinions  on  a 
case-by-case  basis  and  allow  use  of  the 
finanf  ial  test  in  cases  where  the 
Regional  Administrator  deems  that  the 
matters  which  form  the  basis  for  the 
qualification  are  insufficient  to  warrant 
disallowance  of  the  test.  If  the  Regional 
.■\dministrHtnr  (j,..'^  not  allow  use  of  the 
test,  the  owner  nr  njicrator  must  provide 
alternate  financial  assurance  that  meets 
the  requirements  of  this  section  within 
.iO  davs  after  the  notification  of 
disallowaiK.t' 

(C)  If  the  chief  financial  officer's  letter 
providing  evidence  of  financial 
assurance  includes  financial  data 
showing  that  owner  or  operator  satisfies 
paragraphs  (f)(l)(i)  and  (ii)  of  this 
section  that  are  different  from  data  in 
the  audited  financial  statements  referred 
to  in  paragraph  (f)(2)(i)(B)  of  this  section 
or  any  other  audited  financial  statement 
or  data  filed  with  the  SEC.  then  a 
special  report  from  the  owner's  or 
operator  s  independent  certified  public 
accountant  to  the  owner  or  operator  is 
required  The  special  report  shall  be 
based  upon  an  agreed  upon  procedures 
engagement  in  ac:c:ordance  with 
professional  auditing  standards  and 
shall  describe  the  procedures  performed 
in  comparing  the  data  in  the  chief 
financ  lal  officer's  letter  dern  ed  from  the 
independenth  audited.  \ear-<'nd 
financial  statements  for  iht'  latest  fiscal 
vear  with  the  amounts  in  such  financial 
statements,  the  findings  of  that 
comparison,  and  ih'^  reasons  for  any 
differences 

ill)  The  owner  or  operator  of  a  ti''v\ 
facility  must  submit  the  items  specified 
in  paragraph  (f)(2)(ij  of  this  section  to 
the  Regional  .^dml^lstrator  at  least  60 
davs  before  plac  ing  waste  in  the  facility. 

fill)  After  the  initial  submission  of 
items  specified  in  paragraph  (f){2)(i)  of 
this  section  the  owner  or  operator  must 
send  updated  information  to  the 
Regional  Administrator  within  90  days 
following  the  close  of  the  owner  or 
operator  s  fiscal  vear  The  Regional 
Administrator  mav  provide  up  to  an 
additicmal  45  days  for  an  ov^mer  or 
operator  who  can  demonstrate  that  90 
days  is  insufficient  time  to  acquire 
audited  financial  statements.  The 
updated  information  must  consist  of  all 
Items  specified  in  paracraph  (f)(2)(i)  of 
this  section 

(iv|  The  owner  or  operator  is  no 
longer  required  to  submit  the  items 
specified  in  this  paragraph  (f)(2)  or 
compiv  with  the  requirements  of  this 
paragraph  (f)  when 

(A!  Tne  owner  or  operator  substitutes 
alternate  financ  lal  assurance  as 
specified  in  this  section  that  is  not 
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subject  to  these  recordkeeping  and 
reportint;  requirt-ments.  nr 

(B)  Thp  R^'gll)nal  Administrator 
releases  the  owner  or  operator  from  the 
requirements  of  this  section  in 
accordance  with  paragraph  (j)  of  this 
section 

(\')  An  owner  or  operator  who  no 
longer  meets  the  requirements  of 
paragraph  (Dd  )  of  this  section  cannot 
use  the  financial  test  to  demonstrate 
financial  assurance.  An  riwner  or 
operator  who  no  longer  meets  the 
requirements  of  paragraph  (f)(1)  of  this 
section,  must: 

(A)  Send  notice  to  the  Regional 
Administrator  of  intent  to  establish 
alternate  financial  assurance  as 
specified  in  this  section.  The  owner  or 
operator  must  send  this  notice  by 
certified  mail  within  90  days  following 
the  close  the  owner  or  operator's  fiscal 
year  for  which  the  year-end  financial 
data  show  that  the  owner  or  operator  no 
longer  meets  the  requirements  of  this 
section 

(B)  Provide  alternative  financial 
assurance  within  120  davs  after  the  end 
of  such  fiscal  vear 

(vi)  The  Regional  Administrator  may. 
based  on  a  reasonable  belief  that  the 
owner  or  operator  may  no  longer  meet 
the  requirements  of  paragraph  (f)(1)  of 
this  section,  require  at  any  time  the 
owner  or  operator  to  provide  reports  of 
its  financial  condition  in  addition  to  or 
including  current  financial  test 
documentation  as  specified  in 
paragraph  (f)(2)  of  this  section.  If  the 
Regional  Administrator  finds  that  the 
owner  or  operator  no  longer  meets  the 
requirements  of  paragraph  (fl(ll  of  this 
section,  the  owner  or  operator  must 
provide  alternate  financial  assurance 
that  meets  the  requirements  of  this 
section. 

(g)  Guarantee  for  liability  coverage.  (1) 
Subject  to  paragraph  (g)(21  of  this 
section,  an  owner  or  operator  may  meet 
the  requirements  of  this  section  by 
obtaining  a  wTitten  guarantee. 
hereinafter  referred  to  as    guarantee." 
The  guarantor  must  be  the  direct  or 
higher-tier  parent  corporation  of  the 
owner  or  operator,  a  firm  whose  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship"  with  the  owner  or 
operator  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraphs  (f)(1)  through  (f)(3)  of  this 
section  The  wording  of  the  guarantee 
must  be  identical  to  the  wording 
specified  in  40  CFR  264  1.51(hK2).  A 
certified  copy  of  the  guarantee  must 
accompany  the  items  sent  to  the 
Regional  Administrator  as  specified  in 
paragraph  (f)(2)  of  this  section.  One  of 


these  items  must  be  the  letter  from  the 
guarantor's  chief  financial  officer.  If  the 
guarantor's  parent  corporation  is  also 
the  parent  corporation  of  the  owner  or 
operator,  this  letter  must  describe  the 
value  received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  "substantial  business  relationship  ' 
with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee 

(i)  If  the  owner  or  operator  fails  to 
satisfy  a  judgment  based  on  a 
determination  of  liabilit\  for  bodily 
injury  or  property  damage  to  third 
parties  caused  by  sudden  accidental 
occurrences  arising  from  the  operation 
of  facilities  covered  by  this  corporate 
guarantee,  or  fails  to  pav  an  amount 
agreed  to  in  settlement  of  claims  arising 
from  or  alleged  to  arise  from  such  injury 
or  damage,  the  guarantor  will  do  so  up 
to  the  limits  of  coverage. 

(ii)  [Reserved]. 

{2)(i)  In  the  case  of  corporations 
incorporated  in  the  United  States,  a 
guarantee  mav  be  used  to  satisfy  the 
requirements  of  this  section  only  if  the 
Attorneys  General  or  Insurance 
Comimissioners  of  the  State  in  which  the 
guarantor  is  incorporated;  and  each 
State  in  which  a  facility  covered  by  the 
guarantee  is  located  have  submitted  a 
written  statement  to  EPA  that  a 
guarantee  executed  as  described  in  this 
section  and  40  CFR  2H4  151(h)(2)  is  a 
legally  valid  and  enforceable  obligation 
in  that  State. 

(ii)  In  the  case  of  corporations 
incorporated  outside  the  \  'nited  States. 
a  guarantee  may  be  used  to  satisfy  the 
requirements  of  this  section  only  if: 

\.\)  The  non-U. S.  corporation  has 
identified  a  registered  agent  for  service 
of  process  in  each  State  in  which  a 
facility  covered  by  the  guarantee  is 
located  and  in  the  State  in  which  it  has 
its  principal  place  of  business;  and 

(Bj  The  .Attorney  General  or  Insurance 
Commissioner  of  each  State  in  which  a 
facilitv  covered  by  the  guarantee  is 
located  and  the  State  in  which  the 
guarantor  corporation  has  its  principal 
place  of  business,  has  submitted  a 
written  statement  to  EPA  that  a 
guarantee  executed  as  described  in  this 
section  and  40  CFK  264.151(h)(2)  is  a 
legally  valid  and  enforceable  obligation 
in  that  State 

§267.148  Incapacity  of  owners  or 
operators,  guarantors,  or  financial 
institutions. 

(al  .^n  owner  or  operator  must  notify 
the  Regional  Administrator  by  certified 
mail  of  the  commencement  of  a 
voluntary^  or  involuntary  proceeding 
under  Title  11  (Bankruptcy),  U.S.  Code. 


naming  the  owner  or  operator  as  debtor, 
within  10  days  after  commt^ncement  of 
the  proceeding.  A  guarantor  of  a 
corporate  guarantee  as  specified  in 
§§  267. 143(g)  and  267.147(g)  must  make 
such  a  notification  if  he  is  named  as 
debtor,  as  required  under  the  terms  of 
the  corporate  guarantee  (§  264.131(h)). 
(b)  An  owner  or  operator  who  fulfills 
the  requirements  of  §  267.143  or 
§  267.147  by  obtaining  a  trust  fund, 
surety  bond,  letter  of  credit,  or 
insurance  policy  will  be  deemed  to  be 
without  the  required  financial  assurance 
or  liability  coverage  in  the  event  of 
bankruptcy  of  the  trustee  or  issuing 
institution,  or  a  suspension  or 
revocation  of  the  authority  of  the  trustee 
institution  to  act  as  trustee  or  of  the 
institution  issuing  the  surety  bond, 
letter  of  credit,  or  insurance  policy  to 
issue  such  instruments.  The  owner  or 
operator  must  establish  other  financial 
assurance  or  liability  coverage  within  60 
days  after  such  an  event. 

§267.149    [Reserved] 

§  267.1  SO    State  assumption  of 
responsibility. 

(a)  If  a  State  either  assumes  legal 
responsibility  for  an  owner's  or 
operator's  compliance  with  the  closure 
care  or  liability  requirements  of  this  part 
or  assures  that  funds  will  be  available 
from  State  sources  to  cover  those 
requirements,  the  owner  or  operator  will 
be  in  compliance  with  the  requirements 
of  §267.143  or  §267.147  if  the  Regional 
Administrator  determines  that  the 
State's  assumption  of  responsibility  is  at 
least  equivalent  to  the  financial 
mechanisms  specified  in  this  subpart. 
The  Regional  Administrator  will 
evaluate  the  equivalency  of  State 
guarantees  principally  in  terms  of 
certainty  of  the  availability  of  funds  for 
the  required  closure  care  activities  or 
liability  coverage  and  the  amount  of 
funds  that  will  be  made  available.  The 
Regional  Administrator  may  also 
consider  other  factors  as  he  deems 
appropriate.  The  owner  or  operator 
must  submit  to  the  Regional 
Administrator  a  letter  from  the  State 
describing  the  nature  of  the  State's 
assumption  of  responsibility  together 
with  a  letter  from  the  owner  or  operator 
requesting  that  the  State's  assumption  of 
responsibility  be  considered  acceptable 
for  meeting  the  requirements  of  this 
subpart.  The  letter  from  the  State  must 
include,  or  have  attached  to  it.  the 
following  information:  the  facility's  EPA 
Identification  Number,  name,  and 
address,  and  the  amount  of  funds  for 
closure  care  or  liability  coverage  that  are 
guaranteed  by  the  State.  The  Regional 
Administrator  will  notify  the  owner  or 
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operator  of  his  determination  regarding 
the  acceptability  of  the  State's  guarantee 
in  lieu  of  financial  mechanisms 
specified  in  this  subpart  The  Regional 
Administrator  mav  require  the  owner  or 
operator  to  submit  additional 
information  as  is  deemed  necessary  to 
make  this  determination  Pending  this 
determination,  the  owner  or  operator 
will  be  deemed  to  be  in  compliance 
with  the  requirements  of  §  267  143  or 
§  267.147,  as  applicable. 

(b)  If  a  State's  assumption  of 
responsibility  is  found  acceptable  as 
specified  in  paragraph  (a)  of  this  section 
except  for  the  amount  of  funds 
available,  the  owner  or  operator  may 
satisfy  the  requirements  of  this  subpart 
by  use  of  both  the  State's  assurance  and 
additional  financial  mechanisms  as 
specified  in  this  subpart.  The  amount  of 
funds  available  through  the  State  and 
Federal  mechanisms  must  at  least  equal 
the  amount  required  by  this  subpart 

Subpart  I — Use  and  Management  of 
Containers 

§267.170    Does  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  you 
own  or  operator  a  facility  that  treats  or 
stores  hazardous  waste  in  containers 
under  a  40  CFR  part  2  70.  subpart  I 
standardized  permit,  except  as  provided 
in  §267.1fb). 

§267.171     What  standards  apply  to  the 
containers? 

Standards  apply  to  the  condition  of 
the  containers,  to  the  compatibility  of 
waste  with  the  containers,  and  to  the 
management  of  the  containers 

(a)  Condition  of  containers  If  a 
container  holding  hazardous  waste  is 
not  in  good  condition!  for  example,  it 
exhibits  severe  rusting  or  apparent 
structural  defects)  or  if  it  begins  to  leak, 
you  must  either; 

(1)  Transfer  the  hazardous  waste  from 
this  container  to  a  container  that  is  in 
good  condition;  or 

(2)  Manage  the  waste  in  some  other 
way  that  complies  with  the 
requirements  of  this  part. 

(b)  Compatibility  of  waste  with 
containers.  To  ensure  that  the  ability  of 
the  container  to  contain  the  waste  is  not 
impaired,  you  must  use  a  container 
made  of  or  lined  with  materials  that  are 
compatible  and  will  not  react  with  the 
hazardous  waste  to  be  stored. 

(c)  Management  of  containers.  (1)  You 
must  always  keep  a  container  holding 
hazardous  waste  closed  during  storage, 
except  when  you  add  or  remove  waste. 

(2)  You  must  never  open,  handle,  or 
store  a  container  holding  hazardous 
waste  in  a  manner  that  may  rupture  the 
container  or  cause  it  to  leak. 


§267.172    What  are  the  inspection 
requirements? 

At  least  weekly,  you  must  inspect 
areas  where  you  store  containers  . 
looking  for  leaking  containers  and  for 
deterioration  of  containers  and  the 
containment  system  caused  by  corrosion 
or  other  factors. 

§267.173    What  standards  apply  to  the 
container  storage  areas? 

(a)  You  must  design  and  operate  d 
containment  system  for  your  container 
storage  areas  according  to  the 
requirements  in  paragraph  (hi  of  this 
section,  except  as  otherwise  provided  by 
paragraph  (c)  of  this  section. 

(b)  The  design  and  operating 
requirements  for  a  containment  system 
are: 

(1)  A  base  must  underlu'  the 
containers  that  is  free  of  cracks  or  gaps 
and  is  sufficienth  imper\ious  to  contain 
leaks,  spills,  and  accumulated 
precipitation  until  the  collected  material 
is  detected  and  removed 

(2)  The  base  must  be  slopt^d  or  the 
c:ontainment  system  must  be  oth^'^\^■l^•> 
designed  and  operated  to  drain  and 
remove  liquids  resulting  from  leaks. 
spills,  or  i)recipitation.  unless  the 
containers  are  elevated  or  are  otherwise 
protected  from  contact  with 
accumulated  liquids 

(.3)  The  containment  system  must 
ha\'e  sufficient  capacit)'  to  contain  10°'n 
of  the  volume  of  c:ontainers.  or  thp 
volume  of  the  largest  container, 
whichever  is  greater  This  requirement 
does  not  apph  to  containers  that  do  not 
contain  free  liquids 

(4)  You  must  prevent  run-on  inlu  the 
containment  system  unless  the 
collection  system  has  sufficient  excess 
capacity,  in  addition  to  that  required  in 
paragraph  (b)(3)  of  this  section,  to 
contain  the  liquid 

(5)  You  must  remove  anv  spilled  '>r 
leaked  waste  and  accumulated 
precipitation  rom  the  sump  or  collection 
area  as  promptly  as  is  necessary  to 
prevent  overflow  of  the  collection 
system. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  you  do  not  need  .i 
containment  system  as  defined  in 
paragraph  (b)  of  this  section  for  storage 
areas  that  store  containers  holding  onlv 
wastes  with  no  free  liquids,  if: 

(1)  The  storage  area  is  sloped  or  is 
otherwise  designed  and  operated  to 
drain  and  remove  liquid  resulting  from 
precipitation,  or 

(2)  The  containers  are  elevated  or  are 
otherwise  protected  from  contact  with 
accumulated  liquid 

(d)  You  must  have  a  containment 
system  defined  by  paragraph  (b)  of  this 
section  for  storage  areas  that  store 


contam.T-  holding  FO20,  F021,  F022. 
F023,  F026,  and  F027  wastes  ,  even  if 

the  wastes  dr,  not  contain  free  liquids 

§267.174     What  special  requirements  rnust 
I  meet  for  igmtabte  or  reactive  waste'' 

You  must  locate  containers  holding 
ignitable  or  reactive  waste  at  least  15 
meters  (50  feet)  from  your  facility 
property  line.  You  must  also  follow  the 
^jeneral  requirements  for  ignitable  or 
reactive  wastes  that  are  specified  in 
1*267,17(31 

§267  175     What  special  requirements  must 

1  meet  for  incompatible  wastes^ 

la)  You  must  nut  place  incompatible 
wastes,  or  incompatible  wastes  and 
materials  (see  appendix  V  to  40  CFR 
part  264  for  examples),  in  the  same 
container,  unless  you  comply  with 
§  267.17(b). 

(b)  You  must  not  place  hazardous 
waste  in  an  unwashed  container  that 
previnuslv  held  an  incompatible  waste 
or  materul 

(c)  You  must  separate  a  storage 
container  holding  a  hazardous  waste 
that  is  incompatible  with  any  waste  or 
with  other  materials  stored  nearby  in 
other  containers,  piles,  open  tanks,  or 
surface  impoundments  from  the  other 
materials,  or  protect  the  containers  by 
means  of  a  dike,  berra,  wall,  or  other 
device 

§267  176     What  must  I  do  when  t  want  to   - 
stop  using  the  containers'' 

You  must  remove  all  hazardous  waste 
and  hazardous  waste  residues  from  the 
containment  system.  You  must 
decontaminate  or  remove  remaining 
containers,  liners,  bases,  and  soil 
containing,  or  contaminated  with, 
hazardous  waste  or  hazardous  waste 
residues 

§  267  1 77     What  air  emission  standards 
apply'' 

'I  i)u  must  manage  all  hazardous  waste 
placed  in  a  container  according  to  the 
requirements  of  subparts  AA.  BB,  and 
CC  of  40  CFR  part  264.  Under  a 
standardized  permit,  the  following 
control  devices  are  permissible: 
Thermal  vapor  incinerator,  catalytic 
vapor  incinerator,  flame,  boiler,  process 
heater,  condenser,  and  carbon 
absorptiim  unit. 

Subpart  J— Tank  Systems 

§267.190     Does  this  subpart  apply  to  me'' 

This  subpart  applies  to  you  if  you 
own  or  (jperate  a  facility  that  treats  or 
stores  hazardous  waste  in  above-ground 
or  on-ground  tanks  under  a  40  CFR  part 

2  70,  subpart  I  standardized  permit, 
Hxcept  as  provided  in  §  267.1(b). 

(a)  You  do  not  have  to  meet  the 
secondan,  contairmient  requirements  in 
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§267  195  if  vour  tank  systems  do  not 
contain  free  lu]uids  and  are  situated 
inside  a  building  with  an  impermeable 
floor  You  must  demonstrate  the 
absence  or  presenr:*'  of  free  liquids  in 
the  stored  treated  waste,  using  Method 
9095  (Paint  Filter  Liquids  Test)  as 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Method^^,"  EPA  Publication 
SW'-846.  as  incorporated  bv  reference  in 
40CFR260.n 

(b)  You  do  not  have  to  meet  the 
secondary  ccjntainment  requirements  of 
§  267  195(a)  if  vour  tank  system 
including  sumps,  as  defined  in  40  (,FK 
260  10.  is  part  of  a  secondarv 
containment  system  to  (ollect  or  contain 
releases  of  hazardous  w■aste^. 

§267.191  What  are  tt>e  required  design 
and  construction  standards  for  new  tank 
systems  or  components? 

You  must  ensur*:'  that  the  foundation, 
structural  support,  seams,  connections, 
and  pressure  controls  (if  applicable)  are 
adequatelv  designed  and  that  the  tank 
system  has  sufficient  structural  strength 
compatibilit\  w  ith  the  \vaste(s)  to  be 
stored  or  treated,  and  corrosion 
protection  to  ensure  that  it  will  not 
collapse,  rupture,  or  fail  You  must 
obtain  a  written  assessment,  reviewed 
and  certified  by  an  independent, 
qualified  registered  professional 
engineer,  following  40  CFR  270.11(d). 
attesting  that  the  tank  >vstem  has 
sufficient  structural  intt'grity  and  is 
acceptable  for  the  storing  and  tr*Mting  of 
hazardous  wdst^'  This  assessment  must 
include,  at  a  minimum,  the  following 
information: 

(a)  Design  standdrd(s)  for  the 
construction  of  tank(s)  and/or  the 
ancillary  equipment 

(b)  Hazardous  characteristics  of  the 
waste(s)  to  he  handled 

(c)  For  new  tank  systems  or 
components  in  which  the  external  shell 
of  a  metal  tank  or  anv  external  metal 
component  of  the  tank  system  will  bf  m 
contact  with  the  soil  or  with  water,  .t 
determination  by  a  corrosion  "xpert  of 

(1)  Factors  affecting  the  potential  for 
corrosion,  such  as: 

(i)  Soil  moisture  content. 

(ii)  Soil  pH  I 

(iii)  Soil  sulfides  level.      ' 

(iv)  Soil  resistivity. 

(v)  Structure  to  scjil  potential 

(vi)  Infiuence  of  nearb\  underground 
metal  structures  (for  example,  piping) 

(vii)  Existence  of  strav  electric: 
current. 

(viii)  Existing  corrosion-prot*'(tion 
measures  (for  example.  c:oating. 
cathodic  protection) 

(2)  The  type  and  degrcH''  of  external 
corrosion  protection  needed  to  ensure 


the  integrity  of  the  tank  system  during 
the  use  of  the  tank  system  or 
component,  consisting  of  one  or  more  of 
the  following: 

(i)  Corrosion-resistant  materials  of 
construction  such  as  special  alloys. 
fiberglass  reinforced  plastic,  etc. 

(ii)  Corrosion-resistant  coating  (such 
as  epoxy.  fiberglass,  etc.)  with  cathodic 
protection  (for  example,  impressed 
current  or  sacrificial  anodes)  and 

(iii)  Electrical  isolation  devices  such 
as  insulating  joints,  flanges,  etc. 

(d)  Design  considerations  to  ensure 
that: 

(1)  Tank  foundations  will  maintain 
the  load  of  a  full  tank 

(2)  Tank  svstems  will  be  anchored  to 
prevent  flotation  or  dislodgment  where 
the  tank  system  is  placed  in  a  saturated 
zone,  or  is  located  within  a  seismic  fault 
zone  subject  to  the  standards  of 

§  267.18(a). 

(3)  Tank  systems  will  withstand  the 
effects  of  frost  heave. 

§267  192     Wtiat  handling  and  inspection 
pr(x:edures  must  I  follow  during  installation 
of  new  tank  systems? 

(aj  \',)u  must  ensi.Tc  that  you  follow 
proper  handling  pnu  edures  to  prevent 
damage  to  a  new  tank  svstem  during 
installation.  Before  placing  a  new  tank 
system  or  component  in  use.  an 
independent,  qualified  installation 
inspector  or  an  independent,  qualified. 
registered  professional  engineer,  either 
of  whom  is  trained  and  experienced  in 
the  proper  installation  of  tank  systems 
or  components,  must  inspect  the  svstem 
for  the  presence  of  any  of  the  following 
items: 

(1)  Weld  breaks. 

(2)  Punctures. 

(3)  Scrapes  of  protective  coatings. 

(4)  Cracks. 

(5)  Corrosion. 

(6)  Other  structural  damage  or 
inadequate  construction/installation. 

(b)  You  must  remedy  all  discrepancies 
before  the  tank  s\  stem  is  placed  in  use. 

§267.193     What  testing  must  I  do? 

You  must  test  all  new  tanks  and 
ancillary  equipment  for  tightness  before 
you  place  them  in  use.  if  vou  find  a  tank 
system  that  is  not  tight,  you  must 
perform  all  repairs  necessary  to  remedy 
the  leak(s)  in  the  system  before  you 
cover,  enclose,  or  place  th''  tank  system 
into  use. 

§267.194    What  installation  requirenwnts 
must  I  follow? 

(a)  \du  must  support  and  protect 
anciliarv  equipment  against  physical 
damagf  and  excessive  stress  due  to 
settlement,  vibration,  expansion,  or 
contraction 

(b)  You  must  provide  the  type  and 
degree  of  corrosujn  protection 


recommended  by  an  independent 
c:orrosion  expert,  based  on  the 
information  provided  under 
§  267, 191(c).  to  ensure  the  integrity  of 
the  tank  system  during  use  of  the  tank 
system.  An  independent  corrosion 
expert  must  super\ise  the  installation  of 
a  corrosion  protection  system  that  is 
field  fabricated  to  ensure  proper 
installation, 

(c)  You  must  obtain,  and  keep  at  the 
facility,  written  statements  by  those 
persons  required  to  certif\'  the  design  of 
the  tank  system  and  to  supervise  the 
installation  of  the  tank  system  as 
required  in  §§  267,192.  267,193.  and 
paragraphs  (a)  and  (b)  of  this  section. 
The  written  statement  must  attest  that 
the  tank  system  was  properly  designed 
and  installed  and  that  vou  made  repairs 
under  §  267,192  and  267.193,  These 
written  statements  must  also  include  the 
certification  statement  as  required  in  40 
CFR  270, 11(d). 

§  267.195    What  are  the  secondary 
containment  requirements? 

To  prevent  the  release  of  hazardous 
waste  or  hazardous  constituents  to  the 
environment.. you  must  provide 
secondars'  containment  that  meets  the 
requirements  of  this  section  for  all  new 
and  existing  tank  systems. 

(a)  .Secondary  containment  systems 
must  be: 

(1)  Designed,  installed,  and  operated 
to  prevent  any  migration  of  wastes  or 
accumulated  liquid  out  of  the  svstem  to 
the  soil,  groundwater,  or  surface  water 
at  any  time  during  the  use  of  the  tank 
system;  and 

(2)  Capable  (if  detecting  and  collecting 
releases  and  acc:umulated  liquids  until 
the  collec;ted  material  is  removed. 

(b)  To  meet  the  requirements  of 
paragraph  (a)  of  this  section.  secondar\ 
containment  systems  must  be.  at  a 
minimum: 

(1)  fionstructed  of  or  lined  with 
materials  that  are  compatible  with  the 
wastes(s)  to  be  placed  in  the  tank  system 
and  must  have  sufficient  strength  and 
thickness  to  prevent  failure  owing  to 
pressure  gradients  (including  static  head 
and  external  hydrological  forces), 
physical  contact  with  the  waste  to 
which  it  is  exposed,  climatic  conditions, 
and  the  stress  of  daily  operation 
(including  stresses  from  nearby 
vehicular  traffic). 

(2)  Placed  on  a  foundation  or  base 
capable  of  providing  support  to  the 
secondary  containment  system, 
resistance  to  pressure  gradients  above 
and  below  the  system,  and  capable  of 
preventing  failure  due  to  settlement, 
compression,  or  uplift. 

(3)  Provided  with  a  leak-detection 
system  that  is  designed  and  operated  so 
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that  it  will  detect  the  failure  of  either 
the  primarv"  or  secondary  containment 
structure  or  the  presence  of  any  release 
of  hazardous  waste  or  accumulated 
liquid  in  the  secondary'  f  ontainment 
system  within  24  hours,  or  at  the 
earliest  practicable  time. 

(4)  Sloped  or  otherwise  designed  or 
operated  to  drain  and  remove  liquids 
resulting  from  leaks,  spills,  or 
precipitation.  You  must  remove  spilled 
or  leaked  waste  and  accumulated 
precipitation  from  the  secondar}' 
containment  system  within  24  hours,  or 
as  promptly  as  possible  to  prevent  harm 
to  human  health  and  the  en\  ironment 

§  267.196    What  are  the  required  devices 
for  secondary  containment  and  what  are 
their  design,  operating  and  installation 
requirements? 

(a)  Secondary  containment  tor  tanks 
must  inc  lude  one  or  more  of  the 
following; 

(1)  A  liner  (external  to  ihr  tank). 

(2)  A  vault. 

(3)  A  double-walled  tank. 

(4)  An  equi\alent  de\ire;  you  must 
maintain  documentation  of  equi\alem:\' 
at  the  facility. 

(h)  E.xternal  liner  systems  must  be: 

(1 )  Designed  or  operated  tn  contain 
100  percent  of  the  capat  ity  of  thf  largest 
tank  within  its  boundarv 

(2)  Designed  or  operated  to  pie\-ent 
run-on  or  infiltration  nf  prec:ipitation 
into  the  secondary  containment  system 
unless  the  collection  system  has 
sufficient  excess  capacity  to  (  ontaiii 
run-on  or  infiltration.  The  additional 
capacity  must  be  sufficient  to  contain 
precipitation  from  a  25-\edr.  24-hour 
rainfall  event. 

(3)  Free  of  cracks  or  gaps 

(4)  Designed  and  installed  to  surround 
the  tank  completely  and  to  cover  all 
surrounding  earth  likely  to  come  into 
contact  with  the  waste  if  the  wast*^  is 
released  from  the  tank(s)  (that  is. 
capable  of  preventing  lateral  as  well  as 
vertical  migration  of  the  waste) 

(c)  Vault  systems  must  be: 

(1)  Designed  or  operated  to  contain 
100  percent  of  the  capacity  of  the  largest 
tank  within  its  boundan.'. 

(2)  Designed  or  operated  to  prevent 
run-on  or  infiltration  of  precipitation 
into  the  secondary  containment  system 
unless  the  collection  system  has 
sufficient  excess  capacity  to  contain 
run-on  or  infiltration.  Such  additional 
capacity  must  be  sufficient  to  contain 
precipitation  from  a  25-year.  24-hour 
rainfall  event. 

(3)  Constructed  with  chemical- 
resistant  water  stops  in  place  at  all 
joints  (if  any). 

(4)  Provided  with  an  impermeable 
interior  coating  or  lining  that  is 


compatible  with  the  stored  waste  and 
that  will  prevent  migration  nf  waste  into 
the  concrete 

(5)  Pnn'ided  with  d  nit'.ms  \i   [irntect 
against  the  formation  of  and  mint  ion  of 
vapors  within  the  vault,  if  the  waste 
being  stored  or  treated: 

(i)  Meets  the  definition  of  ignitable 
waste  under  40  CIFR  261.21. 

(ii)  Meets  the  definition  of  reactive 
waste  und«^r  40  CFR  261 .21 .  and  may 
form  an  ignitable  or  explosive  vapor. 

!6)  Provided  with  an  exterior  moisture 
barrier  or  be  otherwise  designed  or 
operated  to  prevent  migration  of 
mcdsture  into  the  \  ault  if  the  vault  i^ 
subject  to  h\draulic  pressure 

(d)  Double-walled  tanks  must  be: 

(1)  Designed  as  an  integral  structure 
(that  is.  an  inner  tank  (  omplptely 
enveloped  within  an  outer  shell)  so  that 
any  release  from  the  inner  tank  is 
contained  by  the  outer  shell. 

(2)  Protected,  if  constructed  of  metal, 
from  both  corrosion  of  the  primar\  tank 
interior  and  of  the  external  surface  of 
the  outer  shell 

(3)  Provided  with  d  built-in 
continuous  leak  dettM  tirin  svstem 
capable  of  d^'te(  ting  a  release  within  24 
hours.  I  If  dt  the  earliest  practicable  time. 

§267.197    What  are  the  requirements  tor 
ancillary  equipment? 

Vou  must  provide  ancillary 
equipment  with  secondar\-  containment 
(for  example,  trench,  jacketing,  double- 
walled  piping)  that  meets  the 
n>quirements  of  §  267,196  (a)  and  (b). 
except  for: 

(a)  Piping  (ex(  lijsi\,  nf  flanges,  joints. 
valves,  and  (>lh>'r  <  miiuMJions)  that  are 
\  isua]!\'  insp.'i  ted  fi  ,i  leaks  on  a  daily 
basis 

(bj  Welded  flanges,  welded  joints,  and 
welded  connections,  that  are  visually 
inspected  for  leaks  on  a  daih  basis 

ic)  Sealless  or  magnetic  coupling 
pumps  and  sealless  valves,  that  are 
visually  inspected  for  leaks  on  a  daily 
basis 

(d)  Pressurized  dbo\  eground  piping 
systems  with  automatic  shut-off  devices 
(for  example,  excess  tlow  check  valves. 
flow  metering  shutdown  devices,  loss  of 
pressure  actuated  shut-off  devices)  that 
are  visually  inspected  for  leaks  on  a 
daily  basis 

§  267. 1 98    What  are  the  general  operating 
requirements  for  my  tank  systems'' 

(a)  You  must  not  place  hazardou-- 
wastes  or  treatment  reagents  in  a  tank 
svstem  if  they  could  cause  the  tank,  its 
ancillarv  equipment,  or  the  containment 
svstem  to  rupture,  leak,  corrode,  or 
otherwise  fail 

(b)  You  must  use  appropriate  r nntrols 
and  practices  to  prevent  spills  and 


overflows  from  tank  or  containment 
systems.  These  include,  at  a  minimum: 

(1)  Spill  prevention  controls  (for 
example,  check  valves,  dry  disconnect 
couplings). 

(2)  Overfill  prevention  controls  (for 
example,  level  sensing  devices,  high 
level  alarms,  automatic  feed  cutoff,  or 
bypass  to  a  standby  tank). 

(3)  Sufficient  freeboard  in  uncovered 
tanks  to  prevent  overtopping  by  wave  or 
wind  action  or  by  precipitation. 

(c)  You  must  comply  with  the 
requirements  of  §  267.200  if  a  leak  or 
spill  occurs  in  the  tank  system. 

§267,199     What  inspection  requirements 
must  I  meet? 

Y   u  must  comply  yith  the  following 
requirements  for  scheduling, 
conducting,  and  documenting 
inspections. 

(a)  Develop  and  follow  a  schedule  and 
procedure  for  inspecting  overfill 
controls. 

(b)  Inspect  at  least  once  each 
operating  day: 

(1)  Aboveground  portions  of  the  tank 
system  to  detect  corrosion  or  releases  of 
waste. 

(2)  Data  gathered  from  monitoring  and 
leak  detection  equipment  (for  example, 
pressure  or  temperature  gauges, 
monitoring  wells)  to  ensure  that  the 
tank  system  is  being  operated  according 
to  its  design, 

(3)  The  construction  materials  and  the 
area  immediately  surrounding  the 
externally  accessible  portion  of  the  tank 
system,  including  the  secondarv' 
containment  system  (for  example,  dikes) 
to  detect  erosion  or  signs  of  releases  of 
hazardous  waste  (for  example,  wet 
spots,  dead  vegetation), 

(c)  Inspect  cathodic  protection 
systems,  if  present,  according  to,  at  a 
minimum,  the  following  schedule  to 
ensure  that  they  are  functioning 
properly: 

(1)  Confirm  that  the  cathodic 
protection  system  is  operating  properly 
within  six  months  after  initial 
installation  and  annually  thereafter. 

(2)  Inspect  and/or  test  all  sources  of 
impressed  current,  as  appropriate,  at 
least  ever\'  other  month. 

(d)  Document,  in  the  operating  record 
of  the  facility,  an  inspection  of  those 
items  in  paragraphs  (a)  through  (c)  of 
this  section. 

§267  200     What  must  1  do  in  case  o<  a  lead 
or  a  spill? 

It  there  has  been  a  leak  or  a  spill  from 
a  tank  system  or  secondary  containment 
system,  or  if  either  system  is  unfit  for 
use,  you  must  remove  the  system  from 
service  immediately,  and  you  must 
satisfy  the  following  requirements: 
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(a)  Immediately  stop  the  flow  of 
hazardous  waste  into  the  tank  system  or 
secnndan.'  ( ontainrnpnt  svstt3m  and 
inspect  th»'  s\'itt'm  tn  dctpninne  the 
cause  (if  the  reU'ase. 

(b)  Remnvr-  the  waste  from  thr  tank 
system  or  secondar*'  containment 
system. 

( 1 )  If  thi-^  release  was  from  the  tank 
svstem.  you  must,  within  24  hours  after 
detecting  the  leak,  remove  as  much  of 
the  waste  as  is  neressar\'  to  prevent 
further  release  of  hazardous  waste  to  the 
environment  and  to  allow  inspection 
and  repair  of  the  tank  system  to  be 
performed 

'2)  If  thf  matt^nal  released  was  to  a 
secondary  f  ontainment  system,  you 
must  remove  all  rejeased  materials 
within  24  hours  or  as  quickly  as 
possible  to  pre\ent  harm  to  human 
health  and  tht^  H'n\ironment. 

(c)  Immediately  conduct  a  visual 
inspection  of  the  release  and.  based 
upon  that  inspection: 

( 1 )  Prevent  further  migration  of  the 
leak  or  spill  to  soils  or  surface  water. 

(2)  Remove,  and  properh'  dispose  of, 
any  visible  (  ontamination  of  the  soil  or 
surface  watpr 

(d)  Report  an\  reieasf'  to  the 
environment,  exo'pt  as  [jro\uied  in 
paragraph  (di(2)  of  this  section,  to  the 
Regional  .administrator  within  24  hours 
of  its  detection.  If  you  have  reported  the 
release  pursuant  to  40  C.FR  part  .^02. 
that  report  will  satisfy  this  requirement. 

(1)  You  need  not  report  on  a  leak  or 
spill  of  hazardous  waste  if  it  is: 

(i)  Less  than  or  equal  to  a  quantity  of 
one (1) pound. and 

(ii!  Immediately  (  ontain^d  and 
cleaned  up. 

(2)  Within  30  days  of  detection  of  a 
release  to  the  environm»'nt.  you  must 
submit  a  rf'port  to  the  Rfgional 
.■\dministrator  containing  the  following 
information; 

(i)  The  likely  route  of  migration  of  the 
release. 

(li)  The  characteristics  of  the 
surrounding  soil  (soil  composition. 
geology,  hydrogeology.  climate). 

(iii)  The  results  of  any  monitoring  or 
sampling  conducted  in  connection  with 
the  release  (if  available).  If  sampling  or 
monitoring  data  relating  to  the  release 
are  not  available  within  30  days,  you 
must  submit  these  data  to  the  Regional 
.•\dministrator  as  soon  as  they  become 
available. 

(iv)  The  proximity  to  downgradient 
drinking  \vat"r.  surfacf'  water,  and 
populated  arf-as 

(vj  .-\  d('s(  ription  of  rt-sponse  actions 
taken  or  planned. 

(e)  Either  f:lose  the  s\-stem  tir  make 
necessarv  repairs 

(1)  I'nlt'ss  you  satisfy  the 
requirements  of  paragraphs  (e)(2)  and 


(3)  of  this  section,  you  must  close  the 
tank  system  according  to  §  267.201. 

(2)  If  the  cause  of  the  release  was  a 
spill  that  has  not  damaged  the  integrity 
of  the  system,  you  may  return  thf^ 
system  to  service  as  soon  as  you  remove 
the  released  waste  and  make  an\ 
necessarv  repairs. 

(3)  If  the  cause  of  the  release  was  a 
leak  from  the  primary  tank  system  into 
the  secondary  containment  system,  you 
must  repair  the  system  before  returning 
the  tank  system  to  service. 

(f)  If  vou  have  made  extensive  repairs 
to  a  tank  system  in  accordance  with 
paragraph  (e)  of  this  section  (for 
example,  installation  of  an  internal 
liner;  repair  of  a  ruptured  primary 
containment  or  secondary  containment 
vessel),  you  may  not  return  the  tank 
system  to  service  unless  the  repair  is 
certified  by  an  independent,  qualified, 
registered,  professional  engineer  in 
accordance  with  40  CFR  270.1 1(d). 

(1)  The  engineer  must  certif\'  that  the 
repaired  system  is  capable  of  handling 
hazardous  wastes  without  release  for  the 
intended  life  of  the  system 

(2)  You  must  submit  this  certification 
to  the  Regional  Administrator  within 
seven  days  after  returning  the  tank 
svstem  t'l  usp 

§  267  201     What  must  I  do  wtien  I  stop 
operating  ttie  tank  system? 

When  you  close  a  tank  system,  you 
must  remove  or  decontaminate  all  waste 
residues,  contaminated  containment 
system  components  (liners,  etc.). 
contaminated  soils,  and  structures  and 
equipment  contaminated  with  waste. 
and  manage  them  as  hazardous  waste. 
unless  40  CFR  261.3(d)  applies.  The 
closure  plan,  closure  activities,  cost 
estimates  for  closure,  and  financial 
responsibility  for  tank  systems  must 
meet  all  of  the  requirements  specified  in 
subparts  C  and  H  of  this  p.irt. 

§  267  202    Wtiat  special  requirements  must 
I  meet  for  ignitabie  or  reactive  wastes? 
(dj  Vuu  iua\  nut  pld(.t'  Ignitabie  or 
reactive  waste  in  tank  systems,  unless; 

(1)  You  treat,  render,  or  mix  the  waste 
before  or  immediately  after  plac  ement 
in  the  tank  system  so  that: 

(i)  You  comply  with  §  267.17(b),  and 
(ii)  The  resulting  waste,  mixture,  or 
dissolved  material  no  longer  meets  the 
definition  of  ignitabie  or  reactive  waste 
under  §§261.21  or  261.23  of  this 
chapter,  or 

(2)  You  store  or  treat  the  waste  in 
such  a  way  that  it  is  protected  from  an\ 
material  or  conditions  that  may  cause 
the  waste  to  ignite  or  react;  or 

(3)  You  use  the  tank  system  solely  for 
emergencies. 

(b)  If  you  store  or  treat  ignitabie  or 
reactive  waste  in  a  tank,  vou  must 


comply  with  the  requirements  for  the 

maintenance  of  protective  distances 
between  the  waste  management  area 
and  any  public  ways,  streets.  alle\s.  or 
an  adjoining  property  line  that  can  be 
built  upon  as  required  in  Tables  2-1 
through  2--6  of  the  National  Fire 
Protection  Association's  "Flammable 
and  Combustible  Liquids  Code."  (1977 
or  1981),  (incorporated  by  reference,  see 
40  CFR  260.11), 

§  267.203    What  special  requirements  must 
I  meet  for  Incompatible  wastes? 

(a)  You  may  not  place  incompatible 
wastes,  or  incompatible  wastes  and 
materials,  in  the  same  tank  system, 
unless  you  comply  with  *?  267.17(b), 

(b)  You  may  not  place  hazardous 
waste  in  a  tank  system  that  has  not  been 
decontaminated  and  that  previously 
held  an  inc:ompatible  waste  or  material, 
unless  you  comply  with  §  267.17(b), 

§  267.204    What  air  emission  standards 
apply? 

You  must  manage  all  hazardous  waste 
placed  in  a  tank  following  the 
requirements  of  subparts  AA,  BB.  and 
CC;  of  40  CFR  part  264.  Under  a 
standardized  permit,  the  following 
control  devices  are  permissible:  thermal 
vapor  incinerator,  catalytic  vapor 
incinerator,  flame,  boiler,  process 
heater,  condenser,  and  carbon 
absorption  unit. 

Subparts  K  through  CC    [Reserved] 

Subpart  DD — Containment  buildings 

§267.1100    Does  this  subpart  apply  to  me? 

This  subpart  applies  to  you  if  you 
own  or  operate  a  facility  that  treats  or 
stores  hazardous  waste  in  containment 
buildings  under  a  40  CFR  part  270. 
subpart  I  standardized  permit,  except  as 
provided  in  §  267.1(b),  Storage  and/or 
treatment  in  your  containment  building 
is  not  land  disposal  as  defined  in  40 
CFR  268.2  if  your  unit  meets  the 
requirements  of  4j§  267,1101.  267.1102. 
and  267,1103, 

§  267.1 1 01     What  design  and  operating 
standards  must  my  containment  building 
meet? 

Your  containment  buildings  must 
comply  with  the  dc^sign  and  operating 
standards  in  this  se<:ti(m,  EP.\  will 
consider  standards  established  by 
professional  organizations  generally 
recognized  by  the  industry  such  as  the 
.'\merican  Concrete  Institute  (ACI)  and 
the  American  Society  of  Testing 
Materials  (ASTM)  in  judging  the 
structural  integrity  requirements  of  this 
section. 

(a)  The  containment  building  must  be 
completely  enclosed  with  a  floor,  walls. 
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and  a  roof  to  prevent  exposure  to  the 
elements,  (e.g..  precipitation,  wind,  run- 
on),  and  to  assure  containment  of 
managed  wastes. 

(b)  The  floor  and  containment  nails  of 
the  unit,  including  the  secondary 
containment  system,  if  required  under 

§  267.1103,  must  be  designed  and 
constructed  of  manmade  materials  of 
sufficient  strength  and  thickness  to; 

(1)  .Support  themselves,  the  waste 
contents,  and  any  personnel  and  heavy 
equipment  that  operates  within  the  unit 

(2)  Prevent  failure  due  to; 

(i)  Pressure  gradients,  settlement, 
compression,  or  uplift. 

(ii)  Physical  contact  with  the 
hazardous  wastes  to  which  they  are 
exposed 

(iii)  Climatic  conditions, 

(iv)  Stresses  of  daily  operation, 
including  the  movement  of  heavy 
equipment  within  the  unit  and  contact 
of  such  equipment  with  containment 
walls. 

(v)  Collapse  or  other  failure. 

(c)  All  surfaces  to  be  in  contact  with 
hazardous  wastes  must  be  chemically 
compatible  with  those  wastes. 

(d)  You  must  not  place  incompatible 
hazardous  wastes  or  treatment  reagents 
in  the  unit  or  its  secondary  containment 
system  if  they  could  cause  the  unit  or 
secondary  containment  system  to  leak. 
corrode,  or  otherwise  fail. 

(e)  A  containment  building  must  have 
a  primary  barrier  designed  to  withstand 
the  movement  of  personnel,  waste,  and 
handling  equipment  in  the  unit  during 
the  operating  life  of  the  unit  and 
appropriate  for  the  physical  and 
chemical  characteristics  of  the  waste  to 
be  managed. 

(f)  If  appropriate  to  the  nature  of  the 
waste  management  operation  to  take 
place  in  the  unit,  an  exception  to  the 
structural  strength  requirement  may  bo 
made  for  light-weight  doors  and 
windows  that  meet  these  criteria; 

(1)  They  provide  an  effective  barrier 
against  fugitive  dust  emissions  under 
§267. 1102(d). 

(2)  The  unit  is  designed  and  operated 
in  a  fashion  that  assures  that  wastes  will 
not  actually  come  in  contact  with  the.se 
openings. 

(g)  You  must  inspect  and  record  in  the 
facility's  operating  record,  at  least  once 
everv  se\'en  days,  data  gathered  from 
monitoring  equipment  and  leak 
detection  equipment  as  well  as  the 
containment  building  and  the  area 
immediately  surrounding  the 
containment  buildirf^  to  detect  signs  of 
releases  of  hazardous  waste. 

(h)  You  must  obtain  certification  by  a 
qualified  registered  professional 
engineer  that  the  containment  building 
design  meets  the  requirements  of 


§§267.1102,  267.1103,  and  paragraphs 

(a)  through  (f)  of  this  sertion 

§267.1102    What  other  requirements  must 
I  meet  to  prevent  releases? 

You  must  use  controls  and  practices 
to  ensure  containment  of  the  hazardous 
waste  within  the  unit;  and  must,  at  a 
minimum; 

(a)  Maintain  the  prunary  barrier  to  be 
free  of  significant  cracks,  gaps. 
corrosion,  or  other  deterioration  that 
could  cause  hazardous  waste  tn  be 
released  from  the  primary  harrier. 

(b)  Maintain  the  level  of  the  stored/ 
treated  hazardous  waste  within  the 
containment  walK  of  the  unit  so  that  the 
height  of  any  containment  wall  is  not 
exceeded. 

(c)  Take  measures  to  prevent 
personnel  or  bv  equipment  used  in 
handling  the  waste  from  tracking 
hazardous  waste  out  of  the  unit.  You 
must  designate  an  area  to  decontaminate 
equipment,  and  you  must  collect  and 
properly  manage  any  rinsate. 

(d)  Take  measures  to  control  fugitive 
dust  emissions  such  that  any  openings 
(doors,  windows,  vents,  cracks,  etc.) 
exhibit  no  visible  emissions  (see  40  CFR 
part  60,  appendix  A.  Method  22 — Visual 
Determination  of  Fugitive  Emissions 
from  Material  Sources  and  Smoke 
Emissions  from  Flares)   In  addition,  you 
must  operate  and  maintain  all 
associated  particulate  collection  devices 
(for  example,  fabric;  filter,  electro^tatii 
precipitator)  with  sound  air  pollutinn 
control  practices  'I'ou  must  effectively 
maintain  this  state  of  no  visible 
emissions  at  all  tunes  during  routine 
operating  and  maintename  conditions, 
including  when  vehicles  and  personnel 
are  entering  and  exiting  the  unit 

§  267.1 1 03    What  additional  design  and 
operating  standards  apply  If  liquids  will  be 
in  my  containment  building? 

If  your  c:ontainment  building  will  be 
used  to  manage  hazardous  wastes 
containing  free  liquids  ur  treated  with 
free  liquids,  as  deterniun'd  Siy  the  paint 
filter  test,  by  a  visual  examination,  or  by 
other  appropriate  means,  vou  must 
include; 

(a)  A  primary  harrier  designed  .uni 
c;(mstructed  of  materials  to  pre\ent  the 
migration  of  hazardous  constituents  into 
the  barrier  (for  example,  a  geomembrane 
covered  by  a  (;onc;rete  wear  surface). 

(b)  A  liquid  collection  and  remcnal 
system  to  minimize  the  accumulation  of 
liquid  on  the  primarv  harrier  of  the 
containment  building 

(1)  The  primary  barrier  must  be 
sloped  to  drain  liquids  to  the  associated 
collection  system;  and 

(2)  You  must  collect  and  remove 
liquids  and  waste  to  minimize  hvdraulic 


head  on  the  containment  system  at  the 
earliest  practicable  time. 

(c)  A  secondary  containment  system, 
including  a  secondary  barrier  designed 
and  constructed  to  prevent  migration  of 
hazardous  constituents  into  the  barrier, 
and  a  leak  detection  system  capable  of 
detecting  failure  of  the  primary  barrier 
and  collecting  accumulated  hazardous 
wastes  and  liquids  at  the  earliest 
practical  time. 

(1)  You  may  meet  the  requirements  of 
the  leak  detection  component  of  the 
secondary  containment  system  by 
installing  a  system  that  is,  at  a 
minimum: 

(i)  Constructed  with  a  bottom  slope  of 
1  percent  or  more;  and 

(ii)  Constructed  of  a  granular  drainage 
material  with  a  hydraulic  conductivity 
of  1  xlO    -  cm/ sec  or  more  and  a 
thickness  of  12  inches  (30.5  cm)  or 
more,  or  constructed  of  synthetic  or 
geonet  drainage  materials  with  a 
transmissivity  of  3  xlO    ^  m-/sec  or 
more. 

(2)  If  you  will  be  conducting 
treatment  in  the  building,  you  must 
design  the  area  in  which  the  treatment 
w  ill  be  conducted  to  prevent  the  release 
of  liquids,  wet  materials,  or  liquid 
aerosols  to  other  portions  of  the 
building. 

(3)  You  must  construct  the  secondary 
containment  system  using  materials  that 
are  chemicallv  resistant  to  the  waste  and 
liquid^  iii.indged  in  the  containment 
building  and  of  sufficient  strength  and 
thickness  to  prevent  collapse  under  the 
pressure  exerted  by  overlaying  materials 
and  bv  ,inv  equipment  used  in  the 

(  Miiiainment  building. 

§267.1104     How  may  I  obtain  a  waiver  from 
secondary  contamment  requirements? 

.\otwitlistd:uiin^  dii\  uiher  provision 
of  this  subpart  the  Regional 
Administrator  may  waive  requirements 
for  secondary  containment  for  a 
permitted  containment  building  where 
you: 

(a)  Demonstrate  that  the  only  free 
liquids  in  the  unit  are  limited  amounts 
of  dust  suppression  liquids  required  to 
meet  occupational  health  and  safety 
roq^uirpmrnts.  and 

t    (     iii.iiiment  of  managed  wastes 
and  I  .1  ^    jpression  liquids  can  be 
assured  w.tiiout  a  secondary 
containment  system. 

§267.1105     What  do  I  do  it  my  contammen- 
building  contams  areas  both  with  and 
without  secondary  containment '' 

!'(ir  these  contamment  buildings,  you 
must.  • 

(a)  Design  and  operate  each  area  in 
accordance  with  the  requirements 
enumerated  in  §§267.1101  through 
267.1103. 
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(b)  Take  measures  to  prevent  the 
release  of  liquids  or  wet  materials  into 
areas  without  secondary  containment. 

(c)  Maintain  in  the  facility's  operating 
log  a  written  description  of  the 
operating  procedures  used  to  maintain 
the  integrity  of  areas  without  secondary 
containment. 

§  267. 1 1 06    What  do  I  do  if  I  detect  a 
release? 

Throughout  the  active  life  of  the 
containment  building,  if  you  detect  a 
condition  that  could  lead  to  or  has 
caused  a  releaM'  uf  hazardous  waste, 
vou  must  repair  th"  (  nndition  promptly. 
in  accordance  with  the  following 
procedures. 

(a)  I'pon  detection  of  a  condition  that 
has  lead  to  a  release  of  hazardous  waste 
(for  example,  upon  detection  of  leakage 
from  the  primary  barrier)  you  must; 

(1)  Enter  a  record  of  the  discovery  in 
the  facility  operating  record; 

(2)  Immediately  remove  the  portion  of 
the  containment  building  affected  by  the 
condition  from  service: 

(.3)  Determine  what  steps  vou  must 
take  to  repair  the  containment  building, 
to  remove  any  leakage  from  the 
secondary  collection  system,  and  to 
establish  a  schedule  for  accomplishing 
the  cleanup  and  repairs;  and 

(4)  Within  7  days  after  the  discovery 
of  the  condition,  notifv'  the  Regional 
Administrator  of  the  conditifin.  and 
within  14  working  days,  provide  a 
written  notice  to  the  Regional 
Administrator  with  a  description  of  the 
steps  taken  to  repair  the  containment 
building,  and  the  schedule  for 
accomplishing  the  work. 

(b)  The  Regional  Administrator  will 
review  the  information  submitted,  make 
a  determination  regarding  whether  the 
containment  building  must  be  remo\ed 
from  service  completely  or  partially 
until  repairs  and  cleanup  are  complete. 
and  notify  vou  of  the  determination  and 
the  underlying  rationale  in  writing 

(c)  Upon  completing  all  repairs  and 
cleanup,  you  must  notify  the  RegKjnal 
Administrator  in  writing  and  provide  a 
verification,  signed  by  a  qualified. 
registered  professional  engineer,  that  the 
repairs  and  cleanup  have  been 
completed  according  to  the  written  plan 
submitted  in  accordance  with  paragraph 
(a)(4)  of  this  section 

§267.1107    Can  a  containment  building 
itself  be  considered  secondary 
containment? 

Containment  buildings  can  serve  as 
secondary  containment  systems  for 
tanks  placed  within  the  building  under 
certain  conditions 

(a)  A  containment  building  can  serve 
as  an  external  liner  system  for  a  tank. 


provided  it  meets  the  requirements  of 
S  267.196(a). 

(b)  The  containment  building  must 
also  meet  the  requirements  of 
§  267.195(a).  (b)(1)  and  (2)  to  be 
considered  an  acceptable  secondary 
containment  system  for  a  tank. 

§  267  1 1 08     What  must  I  do  when  I  stop 
operating  the  containment  building? 

When  you  close  a  containment 
building,  you  must  remove  or 
decontaminate  all  waste  residues. 
contaminated  containment  system 
components  (liners,  etc.)  contaminated 
subsoils,  and  stnictures  and  equipment 
contaminated  w'ith  waste  and  leachate. 
and  manage  them  as  hazardous  waste 
unless  40  CFR  261.3(d)  applies.  The 
closure  plan,  closure  activities,  cost 
estimates  for  closure,  and  financial 
responsibility  for  containment  buildings 
must  meet  all  of  the  requirements 
specified  in  subparts  G  and  H  of  this 
part. 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

11.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912.  6924. 
6925.  6927.  6939.  and  6974. 

Subpart  A — General  Information 

12.  Section  270.1(b)  is  amended  by 
adding  a  sentence  after  the  second 
sentence  of  paragraph  (b)  to  read  as 
follows: 

§  270  1     Purpose  and  scope  of  these 
regulations 

***** 

(b)  *    *    *  Facilities  that  generate 
hazardous  waste  and  then  non- 
thermally  treat  or  store  the  hazardous 
waste  in  tanks,  containers,  or 
containment  buildings,  may  be  eligible 
for  a  standardized  permit  under  subpart 
1  of  this  part.  *    *    * 
***** 

13.  Section  270  2  is  amended  by 
revising  the  definition  for  "Permit"  and 
adding  a  definition  for  "Standardized 
permit"  in  alphabetical  order  to  read  as 

follows: 

§270.2    Definitions. 

***** 

Permit  means  an  authorization, 
license,  or  equivalent  c;ontrol  document 
issued  by  EPA  or  an  approved  State  to 
implement  the  requirements  of  this  part 
and  parts  271  and  124  of  this  chapter. 
Permit  includes  permit  by  rule 
(^  270. eo).  emergency  permit  (§  270.61) 
and  standardized  permit  (subpart  I  of 


this  part).  Permit  does  not  include 
RCRA  interim  status  (subpart  G  of  this 
part),  or  any  permit  which  has  not  been 
the  subject  of  final  agency  action,  such 
as  a  draft  permit  or  a  proposed  permit. 
***** 

Standardized  permit  means  a  RCR.'\ 
permit  issued  under  part  124.  subpart  G 
of  this  chapter  and  subpart  I  of  this  part 
authorizing  the  facility  owner  or 
operator  to  manage  hazardous  waste. 
The  standardized  permit  may  have  two 
parts:  a  uniform  portion  issued  in  all 
cases  and  a  supplemental  portion  issued 
at  the  Director's  discretion. 


Subpart  B — Permit  Application 

14.  Section  270.10  is  amended  by 
revising  paragraphs  (a)  and  (h)  to  read 
as  follows: 

§270.10    General  application  requirements. 

(a)  Applying  for  a  permit.  Below  is 
information  on  how  to  obtain  a  permit 
and  where  to  find  requirements  for 
specific  permits: 

(1)  If  you  are  covered  by  RCRA 
permits  by  rule  (§  270.60).  you  need  not 
apply. 

(2)  If  you  currently  have  interim 
status,  you  must  apply  for  permits  when 
required  by  the  Director. 

(3)  If  you  are  required  to  have  a 
permit  (including  new  applicants  and 
permittees  with  expiring  permits)  you 
must  complete,  sign,  and  submit  an 
application  to  the  Director  as  described 
in  this  section  and  §§  270.70  through 
270.73. 

(4)  If  you  are  seeking  an  emergency 
permit,  the  procedures  for  application, 
issuance,  and  administration  are  found 
exclusively  in  §270.61. 

(5)  If  you  are  seeking  a  research, 
development,  and  demonstration 
permit,  the  procedures  for  application, 
issuance,  and  administration  are  found 
exclusively  in  §  270.65. 

(6)  If  you  are  seeking  a  standardized 
permit,  the  procedures  for  application 
and  issuance  are  found  in  part  124, 
subpart  G  of  this  chapter  and  subpart  I 
of  this  part. 

*         *      "  *         *         * 

(h)  Reapplying  for  a  permit.  If  you 
have  an  effective  permit  and  you  want 
to  reapply  for  a  new  one.  you  have  two 
options: 

(1)  You  may  submit  a  new  application 
at  least  180  days  before  the  expiration 
date  of  the  effective  permit,  unless  the 
Direction  allows  a  l^er  date:  or 

(2)  If  you  intend  to  be  covered  by  a 
standardized  permit,  you  may  submit  a 
Notice  of  Intent  as  described  in 

§  270.51(e)(1)  at  least  180  days  before 
the  expiration  date  of  the  effective 
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permit,  unless  the  Director  allows  a  later 
date.  (The  Director  may  not  allow  you 
to  submit  applications  or  Notices  of 
Intent  later  than  the  expiration  date  of 
the  existing  permit,  except  as  allowed 
bv  §270. 51(e)(2)). 


Subpart  D — Changes  to  Permits 

15.  Section  270.40(b)  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  270.40    Transfer  of  permits. 

***** 

(b)  Changes  in  the  ownership  or 
operational  control  of  a  facility  may  be 
made  as  a  Class  1  modification  with 
prior  written  approval  of  the  Director  in 
accordance  with  §  270.42  or  as  a  routine 
change  under  40  CFR  124.212. 
***** 

16.  Section  270.41  is  amended  by 
revising  the  next  to  last  sentence  of  the 
introductory  paragraph  and  adding 
paragraph  (b)(3)  to  read  as  follows: 

§  270.41     Modification  or  revocation  and 
reissuance  of  permits. 

*   *   *  If  a  permit  modification  is 
requested  by  the  permittee,  the  Director 
shall  approve  or  deny  the  request 
according  to  the  procedures  of  §  270.42. 
or  §  270.320  and  40  CFR  part  124, 
subpart  G.  *  *    *    * 

***** 

(b)*   *    * 

(3)  The  Director  has  received 
notification  under  40  CFR  124.202  (b)  of 
a  facility  owner  or  operator's  intent  to 
be  covered  by  a  standardized  permit 


Subpart  E — Expiration  and 
Continuation  of  Permtts 

17.  Section  270.51  is  amended  by 
adding  paragraph  (e)  as  follows: 

§  270.51     Continuation  of  expiring  permits. 

***** 

(e)  Standardized  permits.  (1)  The 
conditions  of  your  expired  standardized 
permit  continue  until  the  effective  date 
of  your  new  permit  (see  40  CFR  124.15) 
if  all  of  the  following  are  true: 

(i)  If  EPA  is  the  permit-issuing 
authority. 

(ii)  If  you  submit  a  timely  and 
complete  notice  of  intent  under  40  CFR 
124.202(b)  requesting  coverage  under  a 
RCRA  standardized  permit;  and 

(iii)  If  the  Director,  through  no  fault 
on  your  part,  does  not  issue  your  permit 
before  your  previous  permit  expires  (for 
example,  where  it  is  impractical  to  make 
the  permit  effective  by  that  date  because 
of  time  or  resource  constraints). 


(2)  In  some  cases,  the  Director  may 
notify  you  that  you  arp  not  eligibip  for 
a  standardized  permit  (see  40  CFR 
124.206),  In  those  cases,  the  conditions 
of  your  expired  permit  will  continue  if 
you  submit  the  information  .specified  ui 
paragraph  (a)(1)  of  this  section  (thdt  is, 
a  complete  application  for  a  new 
permit)  within  60  days  after  you  receive 
our  notification  that  you  are  not  <')ipiblp 
for  a  standardized  permit 

Subpart  F — Special  Forms  of  Permits 

18.  Add  §  270,67  to  subpart  F  In  read 
as  follows: 

§270.67     RCRA  standardized  permits  for 
storage  and  treatment  units. 

RCRA  standardized  permits  are 
special  forms  of  permits  for  facility 
owners  or  operators  that  generate 
hazardous  waste  and  then  non- 
thermally  treat  or  store  the  hazardous 
waste  in  tanks,  containers,  or 
containment  buildings  Standardized 
permit  facility  owners  or  operators  are 
regulated  under  subpart  I  of  this  part, 
part  124  subpart  G  of  this  chapter,  and 
part  267  of  this  chapter 

19.  Subpart  1  is  added  to  part  270  to 
read  as  follows; 

Subpart  i — RCRA  Standardized 
Permits  for  Storage  and  Treatment 
Units 

Sec 

General  Information  Atwut  Standardized 
Permits 

270  250    What  is  a  RCRA  standardized 

permit' 
270.255     Who  is  ehgible  for  a  standardized 

permif 
270  260     What  requirements  of  Part  270 

apply  to  a  standardized  permif 

Applying  for  a  Standardized  Pennit 

270.270     HoiA  do  I  applv  for  a  standardized 

permit' 
270,275     What  information  must  I  submit  to 

the  permitting  agem  v  to  suppar'  t,\ 

standardized  permit  application  • 
270  280     What  are  the  certification 

requirements? 
270,285     What  happens  it  my  facility  is  not 

in  compliance  with  40  CFR  part  267 

requirements  at  the  time  1  submit  nu 

notice  of  intent' 

Information  That  Must  Be  Kept  at  Your 
Facility 

270,290     What  general  types  of  information 

must  1  keep  at  mv  fanlitv' 
270,300     What  container  information  nui'-I  ! 

keep  at  my  facility' 
270,305     What  tank  information  must  1  Ke«-p 

at  my  facility' 
270,310     What  equipment  mformatior.  must 

!  keep  at  mv  facility' 
270,315     What  air  emissions  i  ontrol 

information  must  I  keep  ai  nu  faulity? 


Modif>'ing  a  Standardi/ert  I'trmit 

270.320     How  do  i  modify  my  RCRA 

standardized  pennif 

Subpart  1— RCRA  Standardized 
Permits  for  Storage  and  Treatment 
Units 

General  Information  .^bnul 
Standardized  Permits 

§270.250     What  is  a  RCRA  standardized 
permit? 

A  RCRA  standardized  permit  (RCRA) 
is  a  spei  lal  tvpe  of  permit  that 
authorizes  you  to  manage  hazardous 
wdstp  it  is  issued  under  40  CFR  part 
1 24   subpart  G  and  subpart  I  of  this  part. 

§  270.255     Who  Is  eligibte  for  a 
standardized  permit? 

H  \ ou  geiierrttp  hazardous  waste  and 
then  non-theriTMlU  treat  or  store  the 
hazajdous  waste  in  tanks,  containers,  or 
c  ontdinment  buildings,  you  may  be 
t'hgible  for  a  standardized  permit.  We 
vmII  inform  vou  of  your  eligibility  when 
wp  make  a  decision  on  your  permit 
application 

§  270.260     What  requirements  of  part  270 
apply  to  a  standardized  permif 

The  following  subparts  niid  sections 
of  this  part  270  apply  to  ,i  '■t.iiidardized 
permit 

(a)  Subpart  A — Crpiieral  Information: 
all  sections 

(b)  Subpart  B— Permit  .Application: 
§§270  10  2^0  11,  270,12,  270.13  and 
270.29 

(c)  Subpart  C — Permit  Conditions  ;  all 
sections. 

(d)  Subpart  D — Changes  to  Permit: 
§§  270.40.  270  4 1 .  and  270  43 

(e)  Subpart  F — Expiration  and 
Cimtinuation  of  Permits:  all  sections. 

ff!  Subpart  F — Special  Forms  of 
Permits  §270  67 

(g)  Subpart  C — Interim  Status:  all 
sections 

(h)  Subpart  H-  Remedial  Action 
Plans  does  not  dppK 

(i)  Subpart  I — Standardized  i'erraits: 
all  sections 

Applying  for  a  Standardized  Permit 

§  270.270     How  do  I  apply  tor  a 
standardized  permit? 

\ou  dppi\  for  a  staiuiardized  permit 
bv  following  the  procedures  in  40  CFR 
part  124   subpart  G  and  this  subpart 

§270.275     What  information  must  I  submit 
to  the  permitting  agency  to  support  my 
standardized  permit  application'' 

The  information  in  [laragraj-h'"  (a) 
through  (fl  of  this  section  will  be  the 
basis  of  your  standardised  [i.Tiiiit 
application  You  must  ^uliiioi  .t  to  the 
Direc*or  when  \ou  submit  your  Notice 
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of  Intent  undpr40(;FR  124  202(b) 
requesting  coNerage  under  a  RCRA 
standardized  permit: 

(a)  The  Part  A  information  described 
in  §270,1:^ 

(b)  A  meeting  summary  and  rither 
materials  required  bv  40  CFR  124  ,n 

(c)  Documentation  of  compliance  vvitti 
the  location  standards  of  40  CFR  267.18 
and  §270,14(b)lll). 

(d)  Information  that  allows  the 
Director  to  carry  out  our  obligations 
under  other  Federal  laws  required  in 
§270  3 

(e)  Solid  waste  management  unit 
information  required  by  §270  14i(iK 

(f)  A  certification  m.eeting  the 
requirements  of  §  270.280  and  an  audit 
of  the  facility's  compliance  status  with 
40  CFR  part  267  as  required  by 
§270.280 

§  270.280    What  are  the  certification 
requirements? 

You  must  submit  a  signed 
certification  based  on  your  audit  of  your 
facility's  compliance  with  40  CFR  part 
267. 

(a)  Your  certification  must  read; 

I  certif\-  under  penalty  of  law  that 

(1)  My  facility  (include  paragraph 
(a)(l)(i)  or  (ii)  of  this  section,  whichever 
applies): 

(il  Complies  with  all  applicable 
requirements  of  40  CFR  part  267  and  will 
continue  to  complv  until  the  expiration  of 
the  permit:  or 

(ii)  Will  tome  into  compliance  before 
permit  issuance  with  all  applicable 
requirements  of  40  CFR  part  267  and  will 
then  continue  to  rompl\  until  expiration  of 
the  permit 

(2)  1  will  make  all  information  that  I  am 
required  to  maintain  at  my  facility  by 
§§270.290  through  277.313  readily  available 
for  review  bv  the  permitting  agency  and  the 
public;  and, 

(31  I  will  continue  to  make  all  information 
required  by  §§  270  290  through  277.315 
available  until  the  permit  expires.  I  am  aware 
that  there  are  significant  penalties  for 
submitting  false  information,  including  the 
possibiiitv  of  fine  and  imprisonment  for 
knowing  violation. 

(b)  You  must  sign  this  certification 
following  the  requirements  of 
§270.n(a)(l)  through  (3) 

(c)  This  certification  must  be  based 
upon  an  audit  that  you  conduct  of  your 
facility's  compliance  status  with  40  CFR 
part  267  You  must  submit  this  audit  to 
the  Director  with  the  40  CFR  124.202(b) 
notice  of  intent, 

§270.285    What  happens  if  my  facility  is 
not  in  compliance  with  40  CFR  part  267 
requirements  at  the  time  I  submit  my  notice 
of  intent? 

(a)  If  your  facility  is  not  in  compliance 
with  applicable  requirements  of  40  (!FR 
part  267  at  the  time  you  submit  your 


Notice  of  Intent,  you  must  submit  a 
compliance  schedule  to  the  Director. 
This  schedule  must  include  an 
enforceable  sequence  of  actions  with 
milestones,  leading  to  compliance  with 
the  requirements  for  which  vour  facility 
is  in  noncompliance  at  the  time  your 
Notice  of  Intent  submittal. 

(b)  Before  the  Director  issues  your 
permit,  your  fai  ilitv  must  be  in 
compliance  with  applicable  40  CFR  part 
267  requirements. 

Information  That  Must  Be  Kept  at  Your 
Facility 

§  270.290    What  general  types  of 
Information  must  I  keep  at  my  facility? 

You  must  keep  the  following 
information  at  your  facility: 

(a)  A  general  description  of  the 
facility. 

(b)  Chemical  and  physical  analyses  of 
the  hazardous  waste  and  hazardous 
debris  handled  at  the  facility.  At  a 
minimum,  these  analyses  must  contain 
all  the  information  you  must  know  to 
treat  or  store  the  wastes  properly  under 
the  requirements  of  40  CFR  part  267. 

(c)  .A  copy  'if  the  waste  analysis  plan 
required  by  40  CFR  267. 13(b).' 

(d)  A  description  of  the  security 
procedures  and  equipment  required  by 
40  CFR  267.14.  or  a  justification 
demonstrating  the  reasons  for  your 
waiver  from  these  requirements. 

(e)  A  copy  of  the  general  inspection 
schedule  required  bv  40  CFR  267.15(b). 
You  must  include  in  the  inspection 
schedule  applicable  requirements  of  40 
CFR  267.174.  267.193.  267  195. 
264.1033.  264  1052,  264  1053. 264.1058. 
and  264  1088 

(f)  A  justification  of  any  modification 
of  the  preparedness  and  prevention 
requirements  of  40  CFR  part  267, 
subpart  C 

(g)  A  copy  of  the  contingency  plan 
required  by  40  CFR  part  267,  subpart  D. 

(h)  A  description  of  procedures, 
structures,  or  equipment  used  at  the 
facility  to: 

(1)  Prevent  hazards  in  unloading 
operations  (for  example,  use  ramps, 
special  forklifts), 

(2)  Prevent  runoff  from  hazardous 
waste  handling  areas  to  other  areas  of 
the  facility  or  environment,  or  to 
prevent  flooding  (for  example,  with 
berms.  dikes,  trenches), 

(3)  Prevent  contamination  of  water 
supplies, 

(4)  Mitigate  effects  of  equipment 
failure  and  power  outages, 

(5)  Prevent  undue  exposure  of 
personnel  to  hazardous  waste  (for 
example,  requiring  protective  clothing). 
and 

(6)  Prevent  releases  to  atmosphere. 


(i)  A  description  of  precautions  to 
prevent  accidental  ignition  or  reaction 
of  ignitable,  reactive,  or  incompatible 
wastes  as  required  by  40  CFR  267.17. 

(j)  Traffic  pattern,  estimated  volume 
(number,  types  of  vehicles)  and  control 
(for  example,  show  turns  across  traffic 
lanes,  and  stacking  lanes:  describe 
access  road  surfacing  and  load  bearing 
capacity;  show  traffic  control  signals). 

(k)  [Reserved] 

(1)  An  outline  of  both  the  introductory' 
and  continuing  training  programs  you 
will  use  to  prepare  employees  to  operate 
or  maintain  vour  facility  safely  as 
required  by  40  CFR  267.16.  Abrief 
description  of  how  training  will  be 
designed  to  meet  actual  job  tasks  under 
40  CFR  267.16(a)(3)  requirements. 

(m)  A  copy  of  the  closure  plan 
required  by  40  CFR  267.112.  Include, 
where  applicable,  as  part  of  the  plans, 
specific  requirements  in  40  CFR 
267.176,  267.201.  and  267.1108. 

(n)  [Reserved] 

(o)  The  most  recent  closure  cost 
estimate  for  your  facility  prepared  under 
40  CFR  267.142  and  a  copy  of  the 
documentation  required  to  demonstrate 
financial  assurance  under  40  CFR 
267.143.  For  a  new  facility,  you  may 
gather  the  required  documentation  60 
days  before  the  initial  receipt  of 
hazardous  wastes. 

(p)  [Reservedl 

(q)  Where  applicable,  a  copy  of  the 
insurance  policy  or  other 
documentation  that  complies  with  the 
liability  requirements  of  40  CFR 
267.147.  For  a  new  faciUty, 
documentation  showing  the  amount  of 
insurance  meeting  the  specification  of 
40  CFR  267.147(a)  that  you  plan  to  have 
in  effect  before  initial  receipt  of 
hazardous  waste  for  treatment  or 
storage. 

(r)  Where  appropriate,  proof  of 
coverage  by  a  State  financial  mechanism 
as  required  by  40  CFR  267.149  or 
267.150. 

(s)  A  topographic  map  showing  a 
distance  of  1000  feet  around  your 
facility  at  a  scale  of  2.5  centimeters  (1 
inch)  equal  to  not  more  than  61.0  meters 
(200  feet).  The  map  must  show  elevation 
contours.  The  contour  interval  must 
show  the  pattern  of  surface  water  flow 
in  the  vicinity  of  and  from  each 
operational  unit  of  the  facility.  For 
example,  contours  with  an  interval  of 
1.5  meters  (5  feet),  if  relief  is  greater 
than  6.1  meters  (20  feet),  or  an  interval 
of  0.6  meters  (2  feet),  if  relief  is  less  than 
6.1  meters  (20  feet).  If  your  facility  is  in 
a  mountainous  area,  you  should  use 
large  contour  interval.?  to  adequately 
show  topographic  profiles  of  facilities. 
The  map  must  clearly  show  the 
following: 
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(1)  Map  scale  and  date. 

(2)  100-year  floodplain  area. 

(3)  Surface  waters  including 
intermittent  streams. 

(4)  Surrounding  land  uses 
(residential,  commercial,  agricultural, 
recreational). 

(5)  A  wind  rose  (i.e.,  prevailing  wind- 
speed  and  direction). 

(6)  Orientation  of  the  map  (north 
arrow). 

(7)  Legal  boundaries  of  your  facility 
site. 

(8)  Access  control  (fences,  gates). 

(9)  Injection  and  withdrawal  wells 
both  on-site  and  off-site. 

(10)  Buildings:  treatment,  storage,  or 
disposal  operations:  or  other  structure 
(recreation  areas,  runoff  control  systems, 
access  and  internal  roads,  storm, 
sanitary,  and  process  sewerage  systems, 
loading  and  unloading  areas,  fire  control 
facilities,  etc.) 

(11)  Barriers  for  drainage  or  flood 
control. 

(12)  Location  of  operational  units 
within  your  facility,  where  hazardous 
waste  is  (or  will  be)  treated  or  stored 
(Include  equipment  cleanup  areas) 

§  270.300    What  container  information  must 
I  keep  at  my  facilrty? 

If  you  store  or  treat  hazardous  waste 
in  containers,  you  must  keep  the 
following  information  at  your  facility: 

(a)  A  description  of  the  containment 
system  to  demonstrate  compliance  with 
container  storage  area  pro\'isions  of  40 
CFR  267.173.  This  description  must 
show  the  following: 

(1)  Basic  design  parameters, 
dimensions,  and  materials  of 
construction. 

(2)  How  the  design  promotes  drainage 
or  how  containers  are  kept  from  contact 
with  standing  liquids  in  the 
containment  system. 

(3)  Capacity  of  the  containment 
system  relative  to  the  number  and 
volume  of  containers  to  be  stored. 

(4)  Provisions  for  preventing  or 
managing  run-on. 

(5)  How  accumulated  liquids  can  be 
analyzed  and  removed  to  prevent 
overflow. 

(b)  For  storage  areas  that  store 
containers  holding  wastes  that  do  not 
contain  free  liquids,  a  demonstration  of 
compliance  with  40  CFR  267.173(c), 
including: 

(1)  Test  procedures  and  results  or 
other  documentation  or  information  to 
show  that  the  wastes  do  not  contain  free 
liquids. 

(2)  A  description  of  how  the  storage 
area  is  designed  or  operated  to  drain 
and  remove  liquids  or  how  containers 
are  kept  from  contact  with  standing 
liquids. 


(c)  Sketches,  drawings,  or  data 
demonstrating  compliance  with  40  CF^R 
2B7.174  (location  of  buffer  zone  (15m  or 
50ft)  and  containers  holding  ignitable  or 
reactive  wastes!  and  40  CFR  267  175(c) 
(location  of  incumpatible  wastes  in 
relation  tcj  each  other),  where 
applicable. 

(d)  Where  incompatible  wastes  are 
stored  or  othenvise  managed  in 
containers,  a  description  of  the 
procedures  used  to  ensure  compliance 
with  40  CFR  267,175  (a)  and  fb).  and 
267.17  (b)  and  (c) 

(e)  Information  on  air  emission 
control  equipment  as  required  bv 
§270.315, 

§270.305     What  tank  information  must  I 
keep  at  my  facility? 

If  you  use  tanks  to  stor*^  or  treat 
hazardous  waste,  you  must  keep  the 
following  information  at  your  facility: 

(a)  A  written  assessment  that  is 
reviewed  and  certified  bv  an 
independent,  qualified,  registered 
professional  engineer  on  the  structural 
integrity  and  suitabilitv  for  handling 
hazardous  waste  of  each  tank  svstem.  as 
required  under  40  CFR  26  7  191  and 
267.192 

(b)  Dimensions  and  capacity  of  each 
tank 

(c)  Description  of  feed  systems,  safety 
cutoff,  bypass  systems,  and  pressure 
controls  (eg,,  \ents). 

(d)  A  diagram  of  piping, 
instrumentation,  and  process  flow  fur 
each  tank  system 

(e)  A  description  of  materials  and 
equipment  used  to  provide  external 
corrosion  protection,  as  required  und<'r 
40  CFR  267,191 

(0  For  new  tank  systems,  a  detailed 
description  of  how  the  tank  system(s) 
will  be  installed  in  compliance  with  40 
CFR  267  192  and  267  194 

(g)  Detailed  plans  and  description  of 
how  the  secondary  containment  sv-tem 
for  each  tank  system  is  or  will  be 
designed,  constructed,  and  operated  to 
meet  the  requirements  of  40  CFR 
267.195  and  267  196 

(h)  [Reserved) 

(i)  Description  of  controls  and 
practices  to  prevent  spills  and 
overflows,  as  required  under  40  ('FR 
267.198. 

(j)  For  tank  systems  in  whu.h 
ignitable.  reactive,  or  incompatible 
wastes  are  to  be  stored  or  treated,  a 
description  of  how  operating  procedures 
and  tank  svstem  and  facility  design  will 
achieve  compliance  with  the 
requirements  of  40  CFR  267  202  and 
267.203. 

(k)  Information  on  air  emission 
control  equipment  as  required  by 
§270.315. 


§270.310     What  equipment  mtormation 
must  I  keep  at  my  facility? 

If  v'lur  fdcilitv  has  equipment  to 
which  40  CFR  part  264,  subpart  BB 
applies,  you  must  keep  the  following 
information  at  your  facility: 

(a)  For  each  piece  of  equipment  to 
which  40  CFR  part  264  subpart  BB 
applies 

(1)  Equipment  identification  number 
and  hazardous  waste  management  unit 
identification. 

(2)  .Approximate  locations  within  the 
facility  (e.g.,  identify  the  hazardous 
waste  management  unit  on  a  facility 
plot  plan). 

(3)  Type  of  equipment  (e.g.,  a  pump 
or  a  pipeline  valve) 

(4)  Percent  by  weight  of  total  organics 
in  the  hazardous  waste  stream  at  the 
equipment 

(5)  Hazardous  waste  state  at  the 
equipment  (e.g.,  gas/vapor  or  liquid). 

(6)  Method  of  compliance  with  the 
standard  (e.g..  monthly  leak  detection 
and  repair,  or  equipped  with  dual 
mechanical  seals). 

(b)  For  facilities  that  cannot  install  a 
closed-vent  system  and  control  device 
to  comply  with  40  CFR  Part  264,  subpart 
BB  on  the  effective  date  that  the  facility 
becomes  subject  to  the  subpart  BB 
provisions,  an  implementation  schedule 
as  specified  in  40  CFR  264.1033(a)(2). 

(c)  Documentation  that  demonstrates 
compliance  with  the  equipment 
standards  in  40  CFR  264  1052  and 
264.1059  This  documentation  must 
contain  the  records  required  under  40 
CFR  264  1064, 

(d)  Documentation  to  demonstrate 
compliance  with  40  CFR  264,1060  must 
include  the  following  information: 

(1)  A  list  of  all  information  references 
and  sources  used  in  preparing  the 
documentation 

(2)  Records,  including  the  dates,  of 
each  compliance  test  required  by  40 
CFR  264  10:-13()1 

(3)  A  design  analvsis,  specifications, 
drawings,  schematics,  and  piping  and 
instrumentation  diagrams  based  on  the 
appropriate  sections  of  "ATPI  Course 
415:  Control  of  Gaseous  Emissions" 
(incorporated  by  reference  as  specified 
in  40  CFR  260.11)  or  other  engineering 
texts  acceptable  to  the  Director  that 
present  basic  control  device  design 
information  The  design  analysis  must 
address  the  vent  stream  characteristics 
and  control  device  operation  parameters 
as  specified  in  40  CFR 

264  1035(b)(4){iii). 

(4)  A  statement  you  signed  and  dated 
certifving  that  the  operating  parameters 
used  in  thi'  design  analysis  reasonably 
represent  the  i  onditions  that  exist  when 
the  hazardcu'-  waste  management  unit  is 
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op^Tritiri'^  at  th>>  hishf^t  l.Mii  r,r  (  jpacity 
Itn-pl  rfM-ondblt'  "\pt'rt,Mi  '•■;  {«  i  w: 

■'-)]  A  >tatcni*'nt  \;ju  -luii'^J  and  dated 
cprtihunti  thrit  th'-^  cnp.trn!  device  is 
dt^MUned  tii  'iptTitf'  'It  an  efficiency  of 

§270.315     What  air  emissions  control 
information  must  I  keep  at  my  facility'' 

If  \  '111  hd\  •'  air  t'mc-.si(jn  (  untrol 
e(Julpm^'nt  ^i.\h]oi  t  to  40  CFR  part  264, 
subpart  ( .('..  \ou  must  ke-'ep  the 
fnllowint;  information  at  \fiur  facility: 

\d[  Dm(  'jnv'ntatifin  f'lr  "a;  h  floating 
roof  cmpr  installed  on  a  tank  subject  to 
40  CFR  IM  ir)84(d)(l)  or  (d)(2)  that 
inc  lud^'s  information  \ou  prepared  or 
thp  {  n\-pr  manufacturer/vendor 
prf)\idpd  dp-(  nt)ing  the  cover  design, 
and  \nur  cfrtitif.ation  that  the  cover 
mppts  appluafjU'  (i>'-iijn.  sppcifications 
listed  m  40  CFR  ih4  10H4ie)ll)  or  (f)(1). 

'bj  Identificdtion    "t  ■■■■vh  rontainer 
arpa  ^uhject  to  the  rpfjiiir-'nipriN  •■■*  4n 


CFR  part  264.  subpart  CC  and  \    ur 
certification  that  the  requirpmpnt^  of 
this  subpart  are  met. 

(c)  Documentation  for  each  pm  lnsur*> 
used  to  control  air  pollutant  (iniissions 
from  tanks  or  containpr<;  unflpr 
requirements  of  40  CFK  Jt.4  in84(d)(5) 
or  264.1086(e)(l)(ii).  You  must  mc  ludp 
records  for  the  most  recent  set  of 
calculations  and  measurements  you 
performed  to  verify  that  the  enclosure 
meets  the  criteria  of  a  permanent  total 
enclosure  as  specified  in  "Procedure 

T — Criteria  for  and  Verification  of  a 
Permanent  or  Temporary  Total 
Enclosure"  under  40  CFR  52.741, 
appendix  B. 

(d)  [Reserved] 

(e)  Documentation  for  eac;h  closed- 
vent  system  and  control  devif:e  installed 
under  requirements  of  40  CFR  2H4.1f)87 
that  inqludes  design  and  pprfnrmance 


information  as  specified  in  ^  270.24  (e;) 
and  (d). 

(fj  An  emission  monitoring  plan  for 
both  Method  21  in  40  CFR  Part  HO. 
appendix  A  and  control  devici^ 
monitoring  methods.  This  plan  must 
include  the  following  information: 
monitoring  pointfs)  monitoring 
methods  for  control  devices,  monitoring 
frequency.  prf)cedures  for  documenting 
exceedences.  and  procedures  for 
mitigating  noncrmipliances. 

Modifying  a  Standardized  Permit 

§  270.320     How  do  I  modify  my  RCRA 
standardized  permit? 

\'ou  can  modif\-  your  RCiRA 
standardized  permit  bv  following  the 
procedures  found  in  40  CFR  124.211 
through  124.2i;C 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

14  CFR  Chapter  VI  and  Part  1300 

Regulations  for  Air  Carrier  Guarantee 
Loan  Program  Under  Section  lOI(aHl) 
of  the  Air  Transportation  Safety  and 
System  Stabilization  Act 

AGENCY:  Office  of  Management  and 

Budget.  ExHcutivp  Otfirf  (jf  the 

President 

ACTION:  Final  rule.  I 


SUMMARY:  Tliese  regulations  are  issued 

under  SMiti'in  102{r)(2)(B)  of  the  Air 
Transportdtion  Safety  and  System 
Stabilization  Act.  That  section  states 
that  "thf  Director  of  the  Office  of 
Manageni'-'nt  and  Budget  shall  issue 
regulations  setting  forth  procedures  for 
applK;ation  and  minimum  requirements 
'    '    *  for  the  issuance  of  Federal  credit 
instrum^-nts  under  Section  101(a)(1)"  of 
the  Act.  Section  101(a)(lj  authorizes  the 
.\ir  Transportation  Stabilization  Board. 
\\hi(  h  is  established  by  section 
102!b)i  1  i  nf  the  .\ct.  to  issue  Federal 
c  redit  instruments  (as  defined  in  section 
107(2)  of  the  Act)  that,  in  the  aggregate, 
do  not  exceed  SlO  billion.  The  purpose 
of  these  Federal  credit  instruments  is  to 
assist  air  carriers  who  suffered  losses 
due  to  the  terrorist  attacks  of  September 
1 1.  2001 .  and  to  whom  credit  is  not 
otherwi>e  reasonabU-  available,  in  order 
to  facilitate  a  safe,  pffu  lent.  and  viable 
c;ommercidl  aviation  system  in  the 
United  States  The  Act  was  signed  into 
law  on  Sfpffrnh'T  22.  2001.  and  directs 
the  Offic  '■  I  if  .Management  and  Budget 
COMB)  to  issue  implementing 
regulations  "|n|ot  later  than  14  days 
after  the  date  of  enactment  of  this  Act." 
("onsistent  with  this  recjuirement.  th^se 
regulations  are  issued  on  a  final  basis 
and  are  effective  upon  publication. 
EFFECTIVE  DATE:  Or  tuber  12    200! 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Doherty.  Office  of  M.magement 
and  Budget.  Washington.  DC  20503. 
Telephone  (202)  195-,5704 
SUPPLEMENTARY  INFORMATION:  Oi!  the 
morninii  of  September  1  1 ,  2001. 
terrorist-,  hi|a(  ked  four  r.ommercia! 
passenger  <iirliners.  Two  ot  the  planes 
( rashed  into  the  World  Trade  Center  in 
New  \'ork  City,  causing  the  two  towers 
to  r;nliapse  and  killing  more  Ih.in  .t.OOO 
people  A  third  plane  crashed  into  the 
Pentagon,  killing  nearly  200  people.  The 
fourth  plane,  apparentlv  heading  toward 
another  target,  crashed  in  western 
Pennsylvania   killing  its  crew  and 
dozens  of  passengers  in  response  to 
these  terrorist  attacks,  the  FtKleral 
.Aviation  .\dministration  issued  a 
Federal  grr>und  stop  order  on  September 


11,  2001.  prohibiting  all  flights  to,  from. 
and  within  the  United  States.  Airports 
did  not  reopen  until  September  13 
(except  for  Reagan  National  Airport. 
which  partially  reopened  on  October  4. 
2001).  Consumer  demand  for  passenger 
air  services  has  declined  significantly 
since  the  terrorist  attacks. 

In  response  to  the  terrorist  attacks. 
Congress  passed  and  President  Bush 
signed  into  law  on  September  18.  2001. 
the  Emergency  Supplemental 
Appropriations  Act  for  Recovery  From 
and  Response  to  Terrorist  Attacks  on  the 
United  States  (Public  Law  107-38).  The 
Emergency  Supplemental 
Appropriations  Act  provided  S40  billion 
for  the  Federal  response  to  the  terrr)rist 
attacks,  assistance  to  the  victims  of  the 
attacks,  and  other  consequences  of  the 
attacks. 

The  U.S.  commercial  aviation 
industry'  suffered  severe  losses  as  a 
result  of  the  terrorist  attacks.  As  noted 
in  the  legislative  history  of  the  Act. 
these  losses  have  placed  the  financial 
survival  of  many  air  carriers  at  risk,  in 
part  because  these  carriers  do  not  have 
adequate  access  to  credit  markets.  To 
address  this  problem.  Congress  passed 
and  President  Bush  signed  into  law  on 
September  22,  2001.  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  (Public  Law  107-42) 
(the  "Act"). 

The  Act  addresses  airline 
stabilization,  aviation  insurance,  tax 
provisions,  victim  compensation,  and 
air  transportation  safety.  Section 
101(a)(2)of  the  Act  provides  S5  billirjn 
to  compensate  air  carriers  for  the  dire(  t 
losses  incurred  as  a  result  of  the  Federal 
ground  stop  order  and  incremental 
losses  that  they  incur  through  December 
31.  2001.  as  a  result  of  the  terrorist 
attacks.  Section  101(a)(1)  of  the  Act 
authorizes  the  issuance  to  air  carriers  of 
Federal  credit  instruments  that,  in  the 
aggregate,  shall  not  exceed  SlO  billion. 
The  purpose  of  these  Federal  credit 
instruments  is  to  assist  air  carriers  who 
suffered  losses  due  to  the  terrorist 
attacks  of  September  11.  2001.  and  to 
whom  credit  is  not  otherwise  reasonably 
available,  in  order  to  facilitate  a  safe. 
efficient,  and  viable  commercial 
aviation  system  in  the  United  States. 
These  final  regulations  are  issued  to 
implement  section  101(a)(1)  of  the 
statute. 

The  Air  Transportation  Stabilization 
Board  (the  "Board"),  which  is 
established  by  Section  102(b)  of  the  Act. 
is  empowered  to  enter  into  agreements 
to  issue  these  loan  guarantees  and  other 
Federal  credit  instruments  authorized 
under  section  102(b)  of  the  Act.  The 
Board  is  composed  of  the  f  chairman  of 
the  Board  of  Governors  of  the  Federal 


Reserve  System  (who  is  Chairman  of  the 
Board),  the  Secretar\  of  Transportation, 
the  Secretary  of  the  Treasury,  and  the 
Comptroller  General  (who  is  a 
nrmvoting  member),  or  their  designees. 
Title  I  of  the  AcA  establishes  a  number 
of  crmditiims  and  restrictions  fr)r  the 
issuance  of  loan  guarantees  and  other 
Federal  credit  instruments. 

Section  102(c)(2)(B)  of  the  Act  directs 
the  Directrjr  of  OMB  to  "issue 
regulations  setting  forth  procedures  for 
application  and  minimum  requirements 
*    *    *  for  the  issuance  of  Federal  credit 
instruments  under  Section  101(a)(1)  '  of 
the  Act.  Consistent  with  this 
requirement.  (3MB  issues  these 
regulations  on  a  final  basis,  effective 
upon  publication.  Based  on  the  very 
short  deadline  imposed  upon  it  by  the 
statute.  OMB  has  determined  it  is 
appropriate  to  publish  these  rules 
without  first  obtaining  pubHc  comment. 
Section  5.T3(a)  of  the  Administrative 
Procedure  Act  { ".APA")  exempts  from 
its  rulemaking  requirements  those 
agency  actions  that  concern  "loans, 
grants,  benefits,  or  contracts."  5  U.S.C. 
5.53(a).  This  loan  guarantee  program 
falls  squarely  within  this  exc:eption  to 
the  requirements  r)therwise  imposed  b\ 
section  553. 

Moreover,  to  the  extent  that  section 
553's  notice-and-comment  requirements 
may  apply  to  this  action,  we  concdude 
that  there  is  "good  cause"  under 
sci;tions  553(b)(B)  and  553(d).  to  issue 
the  rule  without  prior  public  comment, 
effective  immediately.  The  tight 
timeframe  dictated  b\  the  statute  makes 
com[)liance  with  these  requirements 
impracticable  and  contrary'  to  the  public: 
interest.  See  Methodist  Hospital  v. 
Shalnld.  38  F.3d  1225.  1235  (D.C,  Cir. 
1994);  Petnv.  Block.  737  F.2d  1193. 
1203  (D.C.  Cir.  1984);  Valiant  Steel  &■ 
Equipment  v.  Goldschmidt.  499  F. 
Supp.  410.  412  (D.D.C:.  1980)  In 
requiring  (3MB  to  issue  the  regulations 
within  14  ciays.  Congn^ss  plainly 
intended  to  ensure  that  the  loan 
guarantee  program  be  implemented  as 
swiftly  as  possible.  The  public  interest 
is  therefore  served  by  having  these 
regulations  become  effective  upon 
pul)liration.  so  that  the  Board  can  begin 
operations,  and  air  carriers  can  submit 
applic:ations  to  the  Board  at  their 
(Mrliest  convenienc:e. 

Regulatory  Impact 

,-\  Executive  Order  UHtiH 

OMB's  Office  ot  Information  and 
Regulatorv  Affairs  COIRA")  has 
detcTmined  that  this  rule  is  an 
economically  significant  regulatory 
action  under  Elxecutive  Order  128B6. 
Regulatory  Planning  and  Re\iew,  based 
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on  its  finding  that  the  rule  will  have  an 
annual  effect  on  the  economv  of  SlOO 
million  or  more.  The  Dirertor  of  OMB 
IS  required  to  issue  iniplementinp 
regulations  under  the  Act  not  later  than 
14  davs  after  the  ena(  tment  of  this 
statute,  in  accordance  with  the 
procedures  regarding  such  emergency 
regulatory  actions  as  discussed  in 
section  6(a)(;^)(D)  of  Exec  utive  Order 
12866.  OMB  has.  to  the  extent 
practicable,  complied  with  the 
requirements  of  this  Executive  Order, 
This  rule  establishes  the  application 
proc;edure  and  minimum  requirements 
that  will  apply  to  up  to  SlO  billion  in 
loan  guarantees  (or  other  Federal  credit 
instruments)  to  air  carriers  to 
compensate  them  for  the  losses  they 
incurred  as  a  result  ot  the  terrorist 
attacks  on  the  United  .States  that 
occurred  on  September  1 1 .  2001 .  The 
loan  guarantees  will  translate  into  a 
"cTedit  subsidv"  of  some  amount  not  yet 
determined.  This  program  is  expc'cted  to 
generate  social  benefits  by  mitigating 
the  costs  incurred  bv  the  airline 
industry  as  a  result  of  the  September  1 1 
attacks.  Such  costs  include  the 
transaction  c;osts  associated  with 
business  closings  due  to  short-run 
financial  or  ec:onomic:  dislocations 
c  aused  bv  the  September  1 1  attac  ks. 
which  could  be  followed  by  start-up 
c  osts  when  demand  for  air  service 
incnnises  and  other  financial  problems 
resulting  from  the  terrorist  attacks  ease. 
Suc:h  transac;ticm  costs  lor  the  airline 
industry  mav  be  more  significant  than 
for  other  industries,  and  soc  letv  will 
benefit  tii  the  extent  these  costs  are 
avoided  thnuigh  the  loan  guarantee 
program.  In  addition  to  the  bcmefits  that 
will  result  from  the  loan  guarantee 
program,  there  will  be  some 
administrati\e  costs  of  this  rule  tn 
participants  in  the  loan  guarantee 
program.  There  are  also  unknown 
opportunity  costs  associated  with  thi^ 
rule,  because  it  may  mean  that  finite 
resources,  which  wcjuld  have  been  spent 
elsewhere  absent  this  rule,  are  allocated 
to  loan  guarantees.  There  is  also  a  risk 
of  loss  to  the  P'ederal  government  in  the 
event  of  default  on  loans 

B  Other  Ffgulatan.-  Analyses 

This  rule  is  not  a  "significant  energ\ 
action"  under  Executive  Order  1.3211. 
because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  Statement  of  Energy  Effects  under 
Executive  Order  1321 1  is  not  rt^quired 
This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
implications  under  Ex(>cutiv(>'(Jrder 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 


Protected  Property  Rights.  The  nile 
meets  applicable  standards  in  sections 
3(a)  and  3(bl(2l  of  Exec  utive  Order 
12v)88.  C:ivil  justice  Reform,  to  minimize 
iitigalKin.  eliminate  ambiguity,  and 
reduc  e  l)urden.  Thi<  rule  does  not 
com  ern  an  en\  iiunmental  risk  to  health 
or  risk  to  safety  that  mav 
disproportionateh  affect  children  under 
Ex(H;utive  Order  13U4,S.  Protection  of 
Children  from  Em  irnninenidl  Risks  and 
Safet\  Risks, 

L'  Rt-euldton-  Flexibility  Act 

TheRegulatnr\  Flexibility  Act  of  1980 
(5  li.S.C.  601  I'!  -.i-ij  ]  requires  a  review 
of  rules  to  asses>  their  impact  on  small 
entities.  OMB  has  conducted  a  review  of 
this  final  rule  and  certifies  that  it  will 
not  have  a  significant  impact  on  a 
substantial  number  nf  small  entities. 

It  IS  possible  that  small  entities  will 
seek  Federal  credit  instruments  under 
this  program  However,  the  cost  to  these 
entities  (it  appU  ing  for  this  assistance 
program  should  be  minimal  since 
borrowers  will  normally  have  available 
the  information  needed  to  prepare 
applications  for  hinding  In  addition, 
participation  in  this  program  is 
voluntary.  As  such,  OMB  concludes  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

!)  (jinsrr'^sKuuil  Review  Act 

This  IS  a  ma)(ii  rule  under  Section 
H04I2)  of  the  Congressional  Review  Act 
(.5  U.S.C.  801  ft  se./  )   I  nder  the 
Congressional  Review  .Act.  major  rules, 
in  general,  can  not  take  effect  until  60 
da\  s  after  the  rule  is  published  in  the 
Federal  Register  However.  Section 
808(2)  ot  the  Congressional  Review  Act 
states  that  agenc  ies  mav  waive  this 
effective  date  requirement  for  "good 
c:ause"  and  establish  an  ■  Miih'r  .'ifertive 
date,  .^s  expiduied  dbu\e.  tj    \l\>  extent 
that  section  ri'LVs  notice-and-comment 
recpiirements  appl\  to  this  rulemaking. 
OMB  has  delerniined  that  there  is  "good 
cause"  to  issue  this  final  rule  without 
seeking  prior  public  comment,  effective 
immediateh  upon  public  atinn,  because 
OMB  is  statutorily  required  to  issue  the 
regulations  within  14  (la\softhe 
enactment  of  the  -Xi  t   and  because  it  is 
important  that  the  loan  guarantee 
program  began  operations  as  soon  as 
possible.  For  these  same  reasons,  there 
is  "good  cause"  under  sec;tion  808(2)  to 
make  this  rule  effective  immediately 
upon  public  ation. 

£  Paprnvoii.  Rrdtii  linn  Act 

The  information  collection 
requirements  of  this  rule  have  been 
apiiroved  bv  OMB  under  the  Paperwork 
Reduc:tion  Act  of  1995  (44  U.S.C.  3501 


et  seq.)  under  emergency  approval 
procedures  at  5  CFR  1320.13.  The  OMB 
control  number  assigned  to  this 
collection  is  0348-0059.  OMB  estimates 
that  there  may  be  up  to  150  respondents 
under  this  program  and  estimates  that 
the  total  annual  burden  to  the  public  of 
the  information  collection  activities 
associated  with  this  rule  would  be  6.000 
hours  using  that  high-end  estimate  of 
respondents.  Based  on  a  cost  of  $50  per 
hour,  the  monetized  hour  cost  of  this 
information  collection  is  S300.000.  The 
Paperwork  Reduction  Act  provides  that 
an  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

F.  Unfunded  Mandates  Reform  Act 

This  rule  is  not  subject  to  the 
analytical  requirements  of  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1531- 
1538,  because  it  will  not  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year. 

G.  Federalism  and  Indian  Tribal 
Implications 

Executive  Order  13132.  entitled. 
"Federalism."  was  issued  on  August  4. 
1999.  and  took  effect  November  2.  1999 
OMB  has  reviewed  this  rule  for 
federalism  implications,  and  certifies 
that  this  rule  will  not  have  a  substantial 
effect  on  the  States,  the  relationship 
between  the  Federal  Government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  amdng  the  various 
levels  of  government.  Also,  this  rule 
does  not  have  tribal  implications  under 
Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments."  The  rule 
does  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and  responsibility 
between  the  Federal  Government  and 
Indian  tribes. 

H  National  Environmental  Policy  Act 

OMB  has  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4321  el 
seq..  Public  Law  91-190  (NEPA).  If 
necessary,  loans  sought  to  be  guaranttwd 
under  the  program  will  be  assessed  by 
the  Board  to  determine  appropriate 
compliance  with  NEPA.  In  this  regard, 
we  note  that  the  Board  is  authorized  to 
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issue  supplemental  regulations  for  the 
air  carrier  loan  guarantee  program 

List  of  Subjects  in  14  CFR  Part  1300 

Air  cdrners.  Disaster  assistani-.e.  Loan 
programs — transportation.  Reporting 
and  recordkeeping  requirements. 

.Mitchell  E.  Daniels,  Jr..  ' 

Director.  Office  of  Management  and  Budget. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  (jf  Management  and 
Budget  establishes  in  title  14  of  the 
Code  of  Federal  Regulations  a  new 
chapter  V'l  consisting  of  part  1  JOG  to 
read  as  follows: 

Chapter  \'l — Office  of  Management  and 
Budget 

PART  1300— AVIATION  DISASTER 
RELIEF— AIR  CARRIER  GUARANTEE 
LOAN  PROGRAM 

Subpart  A — General 

S.'i 

r;oo  1     Purpose. 

1  too  2     r>finirion- 

Subpart  B — Ntinimum  Requirements  and 
.Appiiration  Procedures 

1300.10  General  standard  for  Board 

issuance  of  Federal  credit  instruments. 

1:100.11  Eligible  borrower. 

1100.12  Eligible  lender. 

1  i00.13  Guarantee  amount. 

1300.14  Guarantee  percentage. 

1300.15  Loan  terms. 

1300.16  Application  process. 

1300.17  Application  evaluation. 

1300.18  Issuance  of  the  guarantee. 

1 300. 1 9  Assignment  or  transfer  of  loans. 

1300.20  Lender  responsibilities. 

1300.21  Guarantee. 

1 100.22  Termination  of  obligations. 

1  iOO  23     Participation  in  guaranteed  loans. 

Authority:  Title  1  of  Pub.  L.  107-42.  115 
Stat.  230  (49  U.S.C.  40101  note). 

Subpart  A — General  | 

§1300.1     Purpose. 

This  part  is  issued  bv  the  Office  of 
Management  and  Budget.  (OMB) 
pursuant  to  Title  1  of  the  .^ir 
Transportation  Safety  and  System 
Stabilization  Art.  Public  Law  107-42. 
115  Stat.  230  (■■Act")   Specificallv. 
Section  102ic)(2)(Bj  directs  OMB  to 
issue  regulations  setting  forth 
procedures  for  application  and 
minimum  requirements  for  the  issuance 
of  Federal  credit  instruments  under 
section  101(a)(1)  of  the  Act. 

§1300.2    Definitions. 

(a)  Act  means  the  Air  Transportatr:in 
Safety  and  System  Stabilization  .■\ct. 
Public  Law  107-42,  115  Stat   230  (49 
use.  40101  note) 

(b)  Administer,  administenng  and 
administration,  mean  the  lenders 


actions  in  making,  disbursing,  servicing 
(including,  but  not  limited  to  care, 
preservation  and  maintenance  of 
collateral),  monitoring,  collecting,  and 
liquidating  a  loan  and  sncuritv 

(c)  Agent  means  that  lender 
authorized  to  take  such  actions,  e.xercise 
such  powers,  and  perform  such  duties 
on  behalf  and  in  representation  of  all 
lenders  party  to  a  guarantee  of  a  singU' 
loan,  as  is  required  by.  or  necessarily 
incidental  to,  the  terms  and  conditions 
of  the  guarantee. 

(d)  Air  carrier  means  an  air  carrier  as 
defined  in  49  U.S.C  40102. 

(e)  Applicant  means  one  or  more  air 
carriers  applying  for  a  Federal  credit 
instrument  issued  by  the  Board  under 
the  program. 

(f)  The  Board,  for  purposes  of  any 
operational  and  decisionmaking 
functions  in  connection  with  individual 
loan  guarantees,  means  the  voting 
members  of  the  Air  Transportation 
Stabilization  Board  established  under 
Section  102  of  the  Act.  The  voting 
members  of  the  Board  are  the  Chairman 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System  (who  is  the  Chairman  of 
the  Board),  the  Secretary  of  the  Treasury 
and  the  Secretary  of  Transportation  or 
their  designees.  The  Comptroller 
General,  who  is  a  nonvoting  member, 
will  not  participate  in  the  review. 
operations,  or  deliberations  of  the  Board 
in  connection  with  individual  loan 
guarantees,  or  otherwise  participate  in 
the  Board's  exercise  of  any  Bxecuti\e 
power,  but  may  provide  such  audit. 
evaluation  and  other  supp(jrt  to  the 
Board  as  the  Board  may  request, 
consistent  with  applicable  auditing 
standards. 

(g)  Borroiver  means  an    Obligor."  as 
defined  in  Section  102(a)(4)  of  the  .A.ct. 
and  includes  an  air  carrier  that  is 
primarily  liable  for  payment  of  the 
principal  of  and  interest  on  a  Federal 
credit  instrument,  which  party  may  be 
a  corporation,  partnership,  joint 
venture,  trust,  or  governmental  entity, 
agency,  or  instrumentality 

(h)  Federal  credit  instrument,  as 
defined  in  Section  107(2)  of  the  Act. 
means  any  guarantee  or  other  pledge  by 
the  Board  issued  under  the  program  to 
pledge  the  full  faith  and  credit  of  the 
United  States  to  pay  all  or  part  of  any 
of  the  principal  of  and  interest  on  a  loan 
issued  by  a  borrower  and  funded  by  a 
lender. 

(i)  Financial  obligation,  as  defined  in 
Section  102(a)(2)  of  the  Act.  means  any 
note,  bond,  debenture,  or  other  debt 
obligation  issued  by  a  borrower  in 
connection  with  financing  under  the 
program 

()J  Guarantee  means  the  written 
agreement  between  the  Board  and  one 


or  more  lenders,  pursuant  to  which  the 
Federal  government  guarantees 
repayment  of  a  specified  percentage  of 
the  principal  of  and/or  interest  on  the 
loan.  Unless  otherwise  specified, 
guarantee  includes  any  other  pledge 
issued  under  a  Federal  credit 
instrument. 

(k)  Lender  means  any  non-Federal 
qualified  institutional  buyer,  as  defined 
in  Section  102(a)(3)  of  the  .^ct,  that 
funds  a  financial  obligation  subject  to  a 
guarantee  issued  by  the  Board.  With 
respect  to  a  guarantee  of  a  single  loan 
to  which  more  than  one  lender  is  a 
party,  the  term  lender  means  agent. 

(1)  Loan,  unless  otherwise  specified, 
includes  any  financial  obligation  (i.e.. 
note.  bond,  debenture,  or  other  debt 
obligation)  issued  by  a  borrower. 

(m)  Loan  documents  mean  the  loan 
agreement  and  all  other  instruments, 
and  all  documentation  between  the 
lender  and  the  borrower  evidencing  the 
making,  disbursing,  securing,  collecting, 
or  other^vise  administering  of  the  loan. 
(References  to  loan  documents  also 
include  comparable  agreements, 
instruments,  and  documentation  for 
other  financial  obligations  for  which  a 
guarantee  is  requested  or  issued.) 

(n)  Program  means  the  air  carrier 
guarantee  loan  program  established  by 
section  101(a)(1)  and  the  related 
provisions  of  Title  I  of  the  Act. 

(0)  Security  medns  all  property,  real  or 
personal,  required  by  the  provisi(ms  of 
the  guarantee  or  by  the  loan  documents 
to  secure  repayment  of  any 
indebtedness  of  the  borrower  under  the 
loan  documents  or  guarantee 

Subpart  B — Minimum  Requirements 
and  Application  Procedures 

§  1300.10    General  standards  for  Board 
issuance  of  Federal  credit  instruments. 

(a)  In  accordance  with  section 
102(c)(1)  of  the  Act,  the  Board  may  enter 
into  agreements  with  one  or  more 
borrowers  to  issue  Federal  credit 
instruments  only  if  the  Board 
determines,  in  its  discretion  and  in 
accordance  with  the  minimum 
requirements  set  forth  in  this  part, 
that— 

(1 )  The  borrower  is  an  air  carrier  for 
which  credit  is  not  reasonably  available 
at  the  time  of  the  transaction: 

(2)  The  intended  obligation  by  the 
borrower  is  prudently  incurred:  and 

(3)  Such  agreement  is  a  necessary  part 
of  maintaining  a  safe,  efficient,  and 
viable  commercial  aviation  system  in 
the  United  States. 

fb)  In  accordance  with  section 
102(c)(2)(A)  of  the  Act,  the  Board  shall 
enter  into  an  agreement  to  issue  a 
Federal  credit  instrument  in  such  form 
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and  on  such  terms  and  conditions  and 
subject  to  such  covenants, 
representations,  warranties,  and 
requirements  (including  requirements 
for  audits)  as  the  Board  determines  are 
appropriate  for  satisfying  the 
requirements  of  this  part  and  any 
supplemental  requirements  issued  by 
the  Board  under  section  102(c)(2)tB)  of 
the  Act. 

(c)  In  accordance  with  section 
102(d)ll)  of  the  Act.  in  entering  into 
agreements  to  issue  Federal  credit 
instruments,  the  Board  shall,  to  the 
extent  feasible  and  practicable  and  in 
accordance  with  the  requirements  in 
this  part,  ensure  that  the  Federal 
Government  is  compensated  for  the  risk 
assumed  in  making  guarantees 

(d)  In  accordance  with  Section 
102(d)(2)  of  the  Act.  the  Board  is 
authorized  to  enter  into  contracts  under 
which  the  Federal  Government, 
contingent  on  the  financial  success  of 
the  air  carrier,  would  participate  m  the 
gains  of  the  air  canier  or  its  securitv 
holders  through  the  use  of  such 
instruments  as  warrants,  stock  options, 
common  or  preferred  stock,  or  other 
appropriate  equity  instruments,  except 
that  the  Board  shall  not  accept  an  equity 
interest  in  an  air  carrier  that  gives  the 
Federal  Government  voting  rights. 

(e)  In  accordance  with  Section  104(a) 
of  the  Act.,  the  Board  may  only  issue  a 
Federal  credit  instrument  to  an  air 
carrier  after  the  air  carrier  enters  into  a 
legallv  binding  agreement  with  the 
Board  regarding  certain  employee 
compensation. 

§1300.11     Eligibte  borrower. 

(a)  An  eligible  borrower  must  iw  an 
air  carrier  that  can  demonstrate,  to  the 
satisfaction  of  the  Board,  that; 

(1)  It  has  incurred  (or  is  incurring) 
losses  as  a  result  of  the  terrorist  attacks 
on  the  United  States  that  occurred  on 
September  11.  2001.  which  may  include 
losses  due  to  the  unavailability  of  credit 
or  the  decrease  in  demand  for  that  air 
carriers  services; 

(2)  It  is  not  under  bankruptcy 
protection  or  receivership  when  the 
application  is  submitted  or  when  the 
Board  issues  the  guarantee,  unless  the 
guarantee  and  the  underlying  financial 
obligation  is  to  be  part  of  a  bankruptcy 
court-certified  reorganization  plan: 

(3)  It  has  agreed  to  permit  such  audits 
and  reviews  prior  to  the  issuance  of  a 
guarantee,  as  the  Board  may  deem 
appropriate,  by  an  independent  auditor 
acceptable  to  the  Board; 

(4)  It  has  agreed  to  permit  such  audits 
and  reviews  during  the  period  the  loan 
is  outstanding  and  three  years  after 
payment  in  full  of  the  guaranteed  loan, 
as  the  Board  may  deem  appropriate,  by 


an  indeptrndent  auditor  ai.rcptable  to 
the  Board  or  hv  the  (  nmptroUer 
General; 

(5)  In  conducting  audits  and  reviews 
pursuant  to  paragrnphs  la)  '1'  -ind  '4)  of 
this  section,  it  ha.s  dgr^^fd  \i  <  [n;  \  id' 
access  to  the  officers  and  einpli  i\>'i's, 
books,  records.  acc(Hints.  do(  mniiits. 
correspondence,  and  other  information 
of  the  borrower,  its  subsidiaries, 
affiliates,  financial  advisers, 
consultants,  and  independent  certified 
accountants  that  the  Board  or  the 
C^oinptroller  General  (  onsider  necessary. 

fb)  Status  as  an  eligible  bormwcr 
under  this  setlion  does  not  ensure  thni 
the  Board  will  issue  the  guarantee 
sought  or  preclude  the  Board  from 
declining  to  issue  a  guarantee. 

§1300.12     Eligible  lender. 

(a)  A  lender  eligible  to  receive  a 
Federal  credit  instrument  approved  by 
the  Board  must  be  a  non-Federal 
qualified  institutional  buyer  as  defined 
in  Section  102{aj(3)  of  the  Act. 

(b)  If  more  than  one  institution 
participates  as  a  lender  in  a  single  loan 
for  which  a  Federal  credit  instrument  is 
requested,  each  one  of  the  institutions 
on  the  application  must  meet  the 
requirements  to  be  an  eligible  lender. 
.■\n  application  for  a  guarantee  i  if  a 
single  loan,  for  whi(  h  there  is  tiiiirr  tti,.n 
one  lender,  must  identify  one  of  the 
institutions  to  act  as  agent  for  all.  This 
agent  is  responsible  for  administering 
the  loan  and  shall  have  those  duties  and 
responsibilities  required  of  an  agent,  as 
set  forth  in  the  guarantee. 

(c)  Each  lender,  irrespective  of  any 
indemnities  or  other  agreements 
between  the  lenders  and  the  agent,  shall 
be  bound  by  all  actions,  andor  failures 
to  act.  of  the  agent.  The  Board  shall  be 
entitled  to  rely  upon  such  actions  and/ 
or  failures  to  act  of  the  agent  as  binding 
the  lenders 

(d)  Status  as  an  eligible  lender  uiulfr 
this  section  does  not  assure  that  the 
Board  will  issue  the  guarantee  sought 
or  otherwise  preclude  the  Board  from 
declining  to  issue  a  guarantee 

§1300.13    Guarantee  amount. 

(a)  Under  Section  101(a)(1)  of  the  Act. 
the  Board  is  authorized  to  enter  into 
agreements  to  issue  Federal  i  redit 
instruments  that,  in  the  aggregate,  du 
not  exceed  SlO  billion 

(b)  The  loan  amount  guaranteed  to  a 
single  air  carrier  mav  not  exceed  that 
amount  that,  in  the  Board's  sole 
discretion,  the  air  carrier  (or  its 
successor)  needs  in  order  for  it  to 
provide  commercial  air  services. 

§1300.14    Guarantee  percentage. 

A  guarantee  issued  by  the  Board  must 
be  less  than  100  percent  of  the  amount 


of  principal  and  accrued  interest  of  the 
loan  guaranteed. 

§130015     Loan  terms. 

Id;  A  loan  guaranteed  under  the 
program  shall  be  due  and  payable  in  full 
no  later  than  seven  years  from  the  date 
on  which  the  first  disbursement  of  the 
loan  is  made. 

(b)  Loans  guaranteed  under  the 
program  must  bear  a  rate  of  interest 
det'  rinined  by  the  Board  to  be 
reasonable.  In  determining  the 
reasonableness  of  an  interest  rate,  the 
Board  shall  consider  the  percentage  of 
the  guarantee,  any  collateral,  other  loan 
terms,  and  current  average  yields  on 
outstanding  obligations  of  the  United 
States  with  maturity  comparable  to  the 
term  of  the  loan  guaranteed.  The  Board 
may  reject  an  application  to  guarantee  a 
loan  if  it  determines  the  interest  rate  on 
such  loan  to  be  unreasonable. 

(c)  An  eligible  lender  may  assess  and 
collect  from  the  borrower  such  other 
fees  and  costs  associated  with  the 
application  and  origination  of  the  loan 
as  are  reasonable  and  customary,  taking 
into  consideration  the  amount  and 
complexity  of  the  credit.  The  Board  may 
take  such  other  fees  and  costs  in'o 
consideration  when  determining 
whether  to  offer  a  guarantee  to  the 
It-nder 

§1300.16    Application  process. 

(a)  Ap()lications  are  to  be  submitted 
bv  the  borrower.  Borrowers  may  submit 
applications  to  the  Board  any  time  after 
October  12,  2001  through  |une  28,  2002. 
All  applications  must  be  received  by  the 
Board  no  later  than  5  p.m.  EDT.  June  28. 
2002.  in  the  Board's  offices.  Borrowers 
should  submit  an  original  application 
and  four  copies.  Applications  will  not 
lie  accepted  via  facsimile  machine 
transmission  or  electronic  mail.  No 
applu  ation  will  be  accepted  for  review 
if  it  is  not  received  by  the  Board  on  or 
l)efore  lune  28.  2002. 

(b)  Applications  shall  contain  the 
following: 

(1)  A  completed  Form  "Application 
for  .Air  Carrier  Guaranteed  Loan": 

(2)  .Ml  loan  documents  that  will  be 
signed  bv  the  lender  and  the  borrower, 
if  the  application  is  approved,  including 
all  terms  and  conditions  of,  and  security 
or  additional  security  (if  any),  to  assure 
the  borrow  er's  performance  under,  the 
loan; 

::il  ,\  ( 'Ttirication  by  the  borrower 
ih.it  thf  trriwer  meets  each  of  the 
rt'(|uire[iii>ntv    (  ihe  program  as  set  forth 
in  the  At  t  t(i'  P"._'Mlations  in  this  part. 
and  anv  ^  Ml   '  "  ' "  '  '1  requirements 
issued  In  tfn'  M:  mfi: 

,4,1  A  1  crnlii  ,ii;   II  iiv  the  lender  that 
the  leiuier  meets  each  of  the 
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requirements  of  the  program  as  set  forth 
in  the  Act,  the  regulations  in  this  part. 
and  any  supplemental  requirements 
issued  by  the  Board,  and  that  the  lender 
will  provide  the  loan  under  the  terms 
outhned  in  the  loan  documents  if  the 
Board  approves  the  requested  guarantee; 

(5)  A  statement  that  the  borrower  is 
not  under  bankruptcv  protection  or 
receivership  when  the  application  is 
submitted,  unless  the  guarantee  and  the 
underlying  financial  obligation  is  to  be 
part  of  a  bankruptcy  court-certified 
reorganization  plan; 

(6)  Consolidated  financial  statements 
of  the  borrower  for  the  previous  five 
years  that  have  been  audited  by  an 
independent  certified  public 
accountant,  including  any  associated 
notes,  as  well  as  any  interim  financjal 
statements  and  associated  notes  for  the 
current  fiscal  year; 

(71  Copies  of  the  financial  evaluations 
and  forecasts  concerning  the  air  carrier's 
air  service  operations  that  were 
prepared  by  or  for  the  air  earner  within 
the  three  months  prior  to  September  11, 
2001; 

(8)  The  borrower's  business  plan  on 
which  the  loan  is  based  that  includes 
the  following; 

(i)  A  description  of  how  the  loan  fits 
within  the  borrower's  business  plan,  the 
purposes  for  which  the  borrower  will 
use  the  loan,  and  an  analysis  showing 
that  the  loan  is  prudently  incurred  If 
loan  funds  are  to  be  used  to  purchase  an 
existing  firm  (or  the  substantial  assets  of 
an  existing  firm),  the  business  plan  of 
the  combined  entity  shall  contain  d 
discussion  of  the  way  in  which  anv 
required  regulatory  or  judicial  approvals 
will  be  obtained,  including  antitrust 
approval  for  any  proposed  acquisition; 

(ii)  A  discussion  of  a  complete  cost 
accounting  and  a  range  of  revenue, 
operating  cost,  and  credit  assumptions; 

(iii)  A  discussion  of  the  financing 
plan  on  which  the  loan  is  based, 
showing  that  the  operational  needs  of 
the  borrower  will  be  met  during  the 
term  of  the  plan; 

(iv)  An  analysis  demonstrating  that,  at 
the  time  of  the  application,  there  is  a 
reasonable  assurance  that  the  borrower 
will  be  able  to  repay  the  loan  according 
to  its  terms,  and  a  complete  description 
of  the  operational  and  financial 
assumptions  on  which  this 
demonstration  is  based; 

(v)  A  discussion  of  the  borrower's 
five-year  history  and  five-year 
projection  for  revenue,  cash  flow, 
average  realized  prices,  and  average 
realized  operating  costs  and  a 
demonstration  that  the  borrower  will  be 
able  to  continue  operations  if  the 
requested  guarantee  is  approved:  and 


(vi)  If  appropriate,  a  description  of  a 
plan  to  restructure  'he  borrower's 
obligations,  contracts,  and  costs.  In 
preparing  this  description,  the  borrower 
shall  jointly  develop,  with  its  existing 
secured  and  unsecured  creditors, 
employees,  or  vendors,  an  agreed-upon 
plan  to  restructure  the  borrower's 
obligations,  contracts  and  costs  and 
mriTrporate  this  into  the  business  plan 
submitted: 

(9)  A  description  of  the  losses  that  the 

borrower  incurred  (or  is  incurring)  as  a 
result  of  the  terrorist  attacks  on  the 
United  States  that  occurred  on 
September  11.  2001.  including  losses 
due  to  the  unavailability  of  credit  on 
reasonable  terms  or  a  decrease  in 
demand  for  the  air  carrier's  services; 

(10)  An  analvsis  that  demonstrates 
that  the  issuance  of  the  guaranteed  loan 
is  a  necessary  part  of  maintaining  a  safe, 
efficient,  and  viable  commercial 
a\'iation  system  m  the  United  States  and 
that  credit  is  not  reasonably  available  at 
the  time  of  the  transaction; 

(11)  A  description  of  all  security  (if 
any)  for  the  loan,  including,  as 
applicable,  current  appraisals  of  real 
and  personal  propertv.  copies  of  anv 
appropriate  environmental  site 
assessments,  and  current  personal  and 
corporate  financial  statements  of  any 
guarantors  for  the  same  period  as 
required  for  the  borrower.  Appraisals  of 
real  property  shall  be  prepared  by  State 
licensed  or  certified  appraisers,  and  be 
consistent  with  the  "Uniform  Standards 
of  Professional  Appraisal  Practice." 
promulgated  bv  the  .Appraisal  Standards 
Board  of  the  .Appraisal  Foundation. 
Financial  statements  of  guarantors  shall 
be  prepared  bv  independent  certified 
public  accountants, 

(12)  If  appropriate,  a  description  of 
the  Federal  government's  abilitv  to 
participate,  contingent  on  the  financial 
success  of  the  borrower,  in  the  gains  of 
the  borrower  or  its  securitv  holders 
through  the  use  of  such  instruments  as 
warrants,  stock  options,  common  or 
preferred  stock,  or  other  appropriate 
equitv  instruments;  and 

(1  J)  Any  other  information  requested 
by  the  Board. 

(c)  The  collections  of  information  in 
this  section  and  elsewhere  in  this  part 
that  are  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  .3501  et  seq.) 
have  been  approved  by  OMB  and 
assigned  control  number  0.348-0059. 
Under  the  Paperwork  Reduction  Act,  an 
agencv  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


§1300.17    Application  evaluation. 

(a)  Eligibility  screening.  Applications 
will  be  reviewed  to  determine  whether 
the  lender  and  borrower  are  eligible,  the 
information  required  under  §  1300, 16fb) 
is  complete,  and  the  proposed  loan 
complies  with  applicable  statutes  and 
regulations.  The  Board  may  at  any  time 
reject  an  application  that  does  not  meet 
these  requirements. 

(b)  Evaluation  criteria.  Applications 
that  are  determined  to  be  eligible 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  subject  to  a  substantive  review 
by  the  Board.  In  addition  to  the  general 
standards  for  Board  issuance  of  Federal 
credit  instruments  set  forth  in  §  1300.10, 
the  Board  shall  consider  the  following 
evaluation  factors: 

(1)  Reasonable  assurance  that  the 
borrower  will  be  able  to  repay  the  loan 
by  the  date  specified  in  the  loan 
document,  which  shall  be  no  later  than 
seven  years  from  the  date  on  which  the 
first  disbursement  of  the  loan  is  made; 

(2)  The  adequacy  of  the  proposed 
provisions  to  protect  the  Federal 
Government,  including  sufficiency  of 
any  security  provided  by  the  borrower 
and  the  percentage  of  guarantee 
requested; 

(3)  The  ability  of  the  lender  to 
administer  the  loan  in  full  compliance 
with  the  requisite  standard  of  care.  In 
making  this  determination,  the  Board 
will  assess: 

(i)  The  lender's  level  of  regulatory 
capital,  in  the  case  of  banking 
institutions,  or  net  worth,  in  the  case  of 
other  institutions; 

(ii)  Whether  the  lender  possesses  the 
ability  to  administer  the  loan,  including 
its  experience  with  loans  to  air  carriers: 
and 

(iii)  Any  other  matter  the  Board 
deems  material  to  its  assessment  of  the 
lender:  and 

(4)  The  ability  of  the  borrower  to 
demonstrate,  to  the  Board's  satisfaction, 
one  or  more  of  the  following  criteria. 
The  Board  shall  give  preference  to 
applications  that  satisfy  one  or  more  of 
these  criteria,  giving  greater  preference 
to  those  applications  that  meet  the 
greatest  number  of  these  criteria,  as 
follows; 

(i)  A  demonstration  that  the  air  carrier 
has  presented  a  plan  demonstrating  that 
its  business  plan  is  financially  sound; 

(ii)  A  demonstration  of  greater 
participation  in  the  loan  by  non-Federal 
entities: 

(iii)  A  demonstration  of  greater 
participation  in  the  loan  by  private 
entities,  as  opposed  to  public  non- 
Federal  entities: 

(iv)  A  demonstration  that  the 
proposed  instruments  would  ensure  that 
the  Federal  Government  will,  contingent 
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on  the  financial  success  of  the  air 
carrier,  participate  in  the  gains  of  the  air 
carrier  and  its  security  holders; 

(v)  A  demonstration  of  concessions  by 
the  air  carrier's  security  holders,  other 
creditors,  or  emplinees  that  will 
improve  the  financial  condition  of  the 
air  carrier  in  a  manner  that  will  enable 
it  to  repay  the  loan  in  accordance  with 
its  terms  and  prf)vide  commercial  air 
ser\ices  on  a  financially  sound  basis 
after  repayment; 

(vi)  A  demonstration  that  guaranteed 
loan  proceeds  will  be  used  for  a  purpose 
other  than  the  payment  or  refinancing  of 
existing  debt; 

(vii)  A  demonstration  that  the 
proposed  instruments  contain  financial 
structures  that  minimize  the  Federal 
government's  risk  and  cost  associated 
with  making  loan  guarantees.  Examples 
include,  but  are  not  limited  to,  requests 
for  guarantees  that  contain  the 
following: 

(A)  A  maturity  period  that  is  less  than 
the  maximum  permitted  under  the  rules 
in  this  part; 

(B)  Pledges  of  collateral; 

(C)  Agreements  by  the  borrower  s 
parent  or  other  entities  to  reimburse  the 
Federal  government  for  any  payments 
that  the  Federal  government  may  make 
under  the  guarantee; 

(D)  A  grant  to  the  Federal  government 
of  favorable  priority  in  the  event  of 
bankruptcy  reflecting  other  creditors' 
agreement  to  subordinate  their  debts  as 
a  condition  of  the  loan  guarantee; 

(E)  Limitation  of  the  borrower's 
issuance  of  dividends  and/or  the 
borrower's  payments  to  its  parent  or 
subsidiaries  or  related  companies, 

(F)  Limitation  of  the  borrower's  ability 
to  incur  additional  debt,  and/or  the 
borrower's  ability  to  incur  capital 
expenditures,  beyond  that  set  forth  in 
the  business  and  financial  plans  that  the 
Borrower  submitted  with  the 
application; 

(G)  A  demonstration  of  reasonable 
liquidity; 

(H)  A  demonstration  of  favorable  debt 
ratios;  and 

(I)  A  demonstration  that  any  proceeds 
raised  from  private  sector  financing 
subsequent  to  disbursement  of  the 
federally  guaranteed  loan  be  used  to 
repay  the  federally  guaranteed  loan. 

(c)  No  guarantee  will  be  made  if  either 
the  borrow-er  or  lender  has  an 
outstanding  delinquent  Federal  debt, 
including  tax  liabilities,  until; 

(1)  The  delinquent  debt  has  been  paid 
in  hill: 

(2)  A  negotiated  repayment  schedule 
is  established;  or 


(.3)  Other  arrangements.  satisfd(tnr\  ti 
the  agency  responsibh^  for  ( iillcctine  th' 
debt  are  made. 

[d)  Decisions  by  the  Board.  The  Board 
shall  approve  or  deny  applications 
received  (in  or  bt'forc  Iun('  28.  2002.  iii 
a  timely  manner  a.s  such  applicatiDU.^ 
are  received  The  Board  inav  limit  the 
amount  of  a  loan  guarantee  made  to 
initial  applicants  to  ensure  that 
sufficient  funds  remain  inailable  tor 
subsequent  applicants  The  Board  shall 
notify-  the  borrower  in  writing  of  the 
approval  or  denial  of  an  application. 
Approvals  for  loan  guarantees  shall  be 
conditioned  upon  compliance  wilh 
i«  1300  18. 

§1300.18    Issuance  of  the  guarantee 

(a)  The  Board's  decisKHi'.  ti>  .ippr^  x  •■ 
any  application  for  a  guaraiit>'f  uiuli'i 
§  1300.17  is  conditioned  upon 

(1)  The  lender  and  borrower  obtaining 
any  required  regulatory  or  judicial 
approvals; 

[2]  Evidence  showing,  to  the  Board's 
satisfaction,  that  the  lender  and 
borrower  are  legally  authorized  to  enter 
into  the  loan  under  the  terms  and 
conditions  submitted  to  the  Board  iii  thr 
application. 

(3)  The  Board's  receipt  of  the  loan 
documents  and  any  related  instruments 
in  form  and  substance  satisfactory  to  the 
Board,  and  the  guarantee,  all  properh 
executed  by  the  lender,  borrower,  and 
any  other  required  parly  other  than  the 
Board;  and 

(4)  No  material  adverse  change  in  thf 
borrower's  ability  to  repay  the  loan  or 
any  of  the  representations  and 
warranties  made  in  the  appliration 
between  the  date  of  the  Board  s 
approval  and  the  date  the  guarantee  is 
to  be  issued 

(b)  The  Board  may  withdraw  its 
approval  of  an  application  and  res(  ind 
its  offer  of  guarantee  if  the  Board 
determines  that  the  lender  or  the 
borrower  cannot,  nr  is  unwilling  to, 
provide  adequate  documentation  and 
proof  of  compliance  with  paragraph  (ai 
of  this  section  within  the  time  provided 
for  in  the  offer 

(c)  Only  after  receipt  of  all  the 
documentation  required  by  this  section, 
will  the  Board  sign  and  deliver  the 
guarantee 

(d)  A  borrower  receiving  a  loan 
guaranteed  by  the  Board  under  this 
program  shall  pay  an  annual  fee  in  an 
amount  and  payable  as  determined  h\ 
the  Board   At  the  time  that  the  guarantc. 
is  issued,  the  Board  shall  ensure  that 
this  annual  fee  will  escalate  for  ea(  h 
year  that  the  loan  is  outstanding  an<i 


tliat  -iich  annual  escalation  reflects  the 
'  I  rri  wer's  potential  ability  to  obtain 
1  Miiit  m  the  private  credit  markets,  in 
addition  to  any  other  factors  the  Board 
ma\  dorm  appropriate 

§  1  300  19     Assignment  or  transfer  of  loans 

Neither  tli'  i  '..iii  l^k  unii'iits  nor  th<' 
guarantee  of  the  Board,  or  any  interest 
therein,  may  be  modified,  assigned, 
conveyed,  sold  or  otherwise  transferred 
by  the  lender,  in  whole  or  in  part, 
without  the  prior  written  approval  of 
the  Board. 

§1300  20     Lender  responsibilities 

The  lender  shall  have  such 
obligations  and  duties  to  the  Board  as 
are  set  forth  in  the  guarantee. 

§1300,21     Guarantee 

The  Board  shall  adopt  a  form  of 
guarantor  to  be  used  by  the  Board  under 
ttn   pri  'k:ram  Modifications  to  the 
pri  > !  I   11^  of  the  form  of  guarantee  must 
in    i[  [  ,"  \"d  and  adopted  bv  the  Board. 

§  1 300.22    Termination  of  obligations 

The  Board  shall  have  such  rights  to 
tirminate  the  miarantee  as  are  set  forth 

111  the  guarantei' 

§1300.23    Participation  in  guaranteed 
loans 

a  '  .Sudiei !  tn  [lar.iiiMl  'i    *"  '  'f  this 
>t'i  lion,  a  lender  nid\  lii-triinitc  the  risk 
of  a  portion  of  a  loan  guaranteed  under 
the  program  h\  sale  of  participations 
therein  if 

1 1 '  Neither  the  loan  note  nor  the 
guarantee  is  assigned,  conveyed,  sold,  or 
transferred  in  whole  or  in  part; 

!  2   The  lender  remains  solely 
responsible  for  the  administration  of  the 
loan; and 

* !  The  Board's  ability  to  assert  any 
and  .ill  defenses  available  to  it  under  the 
guarantee  ami  the  law  is  not  adversely 
affet:ted 

(b)  The  following  categories  of  entities 
iiidv  purchase  participations  in  loans 
guaranteed  under  the  program: 

(1)  Eligible  lenders; 

(2)  Private  investment  funds  and 
insurance  companies  that  do  not  usually 
invest  in  commercial  loans; 

X    Air  (arner  company  suppliers  or 
custmntrs   v\  ho  are  interested  in 
(lartKipating  as  a  means  of  commencing 
or  solidifxinu  the  supplier  or  customer 
relationship  with  the  borrower;  or 

4    Am  it  her  entity  approved  by  the 
Bodid  on  d  case-by-case  basis. 

IFR  Do,    01-25648  Filed  10-11-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61,  63,  121,  135,  and  142 
[Docket  No.  FAA-2001 -10797;  SFAR  93] 
RtN2120-AH51 

Temporary  Extension  of  Time  Allowed 
for  Certain  Training  and  Testing 

AGENCY:  Federal  Aviation 
Administration  (F.\.\),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  extends  the  time 

allowed  to  meet  certain  qualification 
requirements.  The  action  is  bemg  taken 
because  the  affected  persons  mav  not 
have  been  able  to  timelv  fulfill 
requirements  due  to  the  circumstances 
in  the  wake  of  the  September  11.  2001 
terrorist  attacks.  The  action  will 
temporarily  extend  the  time  allowed  to 
complete  the  requirements  needed  to 
remain  qualified  or  to  become  qualified 
to  perform  certain  functions 
DATES:  This  action  is  effective  October 
1, 2001 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Stephens.  Air  Transportation  Division. 
Flight  Standards  Service.  Federal 
Aviation  Administration.  800 
Independence  A\enue. S\V, 
Washington.  DC  20591;  telephone  (202) 
267-9518. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

You  can  ^et  an  electronic  copv  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http-  'dm^dot'.gov./ 
search] 

(2j  On  the  search  page  type  m  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice  Cli(  k  on 
"search" 

(3j  (Jn  the  next  page,  which  contains 
the  Docket  summarv  information  for  the 
Docket  vou  selected,  rlick  on  the  final 
rule. 

You  can  also  get  an  electronic  copv 
using  the  Internet  through  Fi\A's  Web 
page  at  http://^\^^■\^•  faasov'avr' 
armhonif  htm  or  the  Federal  Register's 
Web  page  at /i»p 7/ 
\sM-w . access  s,po  gov.su _docs/aces/ 
acesl40html 

You  can  also  get  a  copv  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking. 
ARM-1,  800  Independence  Avenue. 
SW  ,  Washington.  DC  20591 .  or  by 
calling  (202)  267-9680.  Make  sure  to 


identify'  the  amendment  number  or 
docket  number  of  this  final  rule. 

Small  Entitv  inquiries 

The  Small  Business  Regulatory 
Knforcement  Fairness  Act  (SBREFA)  of 
199H  re'quires  the  FAA  to  comply  with 
small  entitv  requests  for  information 
advice  about  c  ompliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  any  small  entitv 
that  has  a  question  regarding  this 
document  may  ccmtact  its  local  FAA 
official  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  Web  page  at  http:// 
n'\^'w.faa.gnv/a\T'(irm/sbrefa.htm  and 
send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

In  the  wake  of  the  September  1 1 . 
2001.  terrorist  attacks  against  four  U.S. 
commercial  aircraft  resulting  in  the 
tragic  loss  of  human  life  at  the  World 
Trade  Center,  the  Pentagon,  and 
southwest  Pennsylvania,  the  U.S.  airline 
transportation  svstem  was  severely 
hampered  in  conducting  normal 
operations. 

Part  121  and  135  check  airmen 
(simulator),  part  121  and  135  flight 
instructors  (simulator),  part  121  aircraft 
dispatchers  and  part  142  training  center 
instructors  are  required  to  successfullv 
complete  certain  qualification 
requirements,  inflight  line  observation 
programs,  or  op<Tating  familiarization. 
as  part  of  their  periodic  qualifications. 
The  FAA  realizes  that  due  to  the  critical 
circumstances  and  disruption  of  airline 
operations,  it  .tiav  have  been  impossible 
for  some  of  these  persons  who  needed 
to  complete  the  necessar>'  requirements 
during  the  month  fif  September  to  do  so. 
Accordingly,  the  FAA  is  issuing  this 
SFAR  to  allow  those  persons  additional 
time  to  complete  the  inflight 
requirements. 

This  action  will  not  adverselv  affect 
a\  iation  safety.  It  will  only  allow  certain 
individuals,  who  do  not  directlv  operate 
the  aircraft,  additional  time  to  complete 
the  inflight  requirements  This  one-time 
60-day  extension  does  not  change  the 
12-calendar  month  requirement  for 
aircraft  dispatchers  or  the  anniversary 
month  for  check  airmen,  flight 
instructors,  or  training  center 
instructors.  Therefore,  if  you  were  due 
to  complete  one  of  the  specified 
requirements  in  September  2000  you 
will  be  due  again  to  meet  that 
requirement  in  September  2002, 
regardless  of  this  e.xtension  for  2001. 

Certain  applic  ants  for  a  certificate  or 
rating  under  parts  61  must  pass  a 
required  knowledge  test  within  the  24- 


calendar-month  period  preceding  the 
month  the  applicant  completes  the 
practical  test,  if  a  knowledge  test  is 
required.  This  action  extends  the 
validity  of  those  aeronautical  knowledge 
test  results  with  an  expiration  date  of 
September  30,  2001  to  November  30, 
2001. 

Justification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action,  the 
Administrator  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(h) 
are  impracticable  and  contrary  to  the 
public  interest.  Further,  the 
Administrator  finds  that  the  urgent  need 
for  this  relief  is  good  cause  under  5 
U.S.C.  553(d)  for  making  this  rule 
effective  upon  publication. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policv  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extend  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  relate  to  this  SFAR. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  the  FAA  has  determined  that 
there  are  no  new  requirements  for 
information  collection  associated  with 
this  SFAR. 

Regulatory  Analyses 

Executive  Order  12866,  Regulator),- 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatorv-  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify'  its  costs.  This  rulemaking  action 
is  not  a  significant  regulatory  action 
under  section  3(f)  of  Executive  order 
12866,  Regulatory  Planning  and  Review. 
The  Office  of  Management  and  Budget 
ha  not  review  it  under  that  Order.  It  is 
not  significant  under  the  Department  of 
Transportation  (DOT)  Regulatory' 
Policies  and  Procedures.  The  FAA 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatorv 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Regulatory  Flexibility  Act 

The  Regulatorv  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  601-612,  directs  the 
FAA  to  fit  regulatory  requirements  to 
the  scale  of  the  business,  organizations, 
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and  governmental  jurisdictions  subject 
to  the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  ec  onnmic 
impact  on  a  substantial  number  of  small 
entities"  as  defined  in  the  Act.  if  we 
find  that  the  actirm  will  have  a 
significant  impact,  we  must  do  a 
"regulatorv  fle.xibility  analysis." 

This  final  rule  temporarily  extends 
the  time  certain  training  and  testing 
requirements  must  be  completed  Its 
economic  impact  is  minimal.  Therefore, 
we  certifv  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Art  of  1979 
prohibits  Federal  agencies  from 
engaging  in  anv  standards  or  related 
activities  that  create  unnecessarv 
obstacles  to  the  foreign  commercie  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
the  potential  effect  of  this  rulemaking 
and  has  determined  that  it  will  not  have 
an  effect  on  any  trade-sensitive  aetivitv 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Ac  t 
of  1995  (the  Act),  enacted  as  Pub  L. 
104-4  on  March  22,  199,5.  is  intended. 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments 
Title  H  of  the  Act  requires  each  Federal 
agencv  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agencv 
rule  that  may  result  in  a  SlOO  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State.  If)(;al. 
and  tribal  governments,  in  the  aggregate, 
or  bv  the  private  sec  tor;  such  a  mandate 
is  deemed  to  be  a    significant  regulatory 
action.  ' 

This  final  rule  dc^es  not  contain  such 
a  mandate  Therefore,  the  requirements 
cjf  Title  II  nf  the  Unfunded  Mandates 
Reform  Act  nf  1995  do  not  apply. 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132.  Federalism  We 
determined  that  this  aciion  will  not 
have  a  substantial  direct  effec:t  cm  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
rcspcmsibilities  among  the  \arious 
levels  of  government  Therefore,  we 


determined  that  this  final  rule  does  not 

have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
ac:tions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  inipac:t  statement.  In 
accordanc;e  with  F.\A  Order  1050  ID. 
appendix  4.  paragraph  4(i)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion 

Energy  Impact 

The  energy  impac  t  ot  this  SFAK  has 
been  assessed  in  acc:ordance  with  the 
Energv  Policv  and  f;onser\ation  Act 
(EPCA)  Pub  L.  94-163.  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  this  SEAR  is 
not  a  major  regulatory  action  under  the 
provisions  i;!  ihe  EPCA. 

List  of  Subjects 

14  CFRPart  61 

.Airmen.  Reporlmu  .tnd  ifi  nr(ikfi>pin<; 
requirements. 

14  CFR  Part  h3 

.-\irmen. 
14  CFH  Part  121 

Airmen.  Air  rarriers  .Aviation  safetv 

14  CFH  Part  IJ' 

.■\ircraft.  Aviation  saletv 

1 4  CFR  Part  1 42 

Airmen.  Sc  hnnlv   Kiiucationai 
fac  ilities. 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  .•\viation 
Administration  amends  14  t^FR  chapter 
1  as  follows; 

PART  61— CERTIFICATION:  PILOTS, 
FLIGHT  INSTRUCTORS,  AND  GROUND 
INSTRUCTORS 

PART  63— CERTIFICATION:  FLIGHT 
CR6WMEMBERS  OTHER  THAN 
PILOTS 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG 
AND  SUPPLEMENTAL  OPERATIONS 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AtJD 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

PART  142— TRAINING  CENTERS 

1.  The  autti(irit\  i  it.clinii  fur  part  61 
continues  to  read  as  follows 


Authority:  49  U,S.(:.  106(g).  40113,  44701- 
44703,  44707,  44709-44711.  45102-45103, 
45301-*5302. 

2.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Aulhorily:49  LLS.C.  lOfi(g),  40113.  44 701- 
44703.  44707,  44709-4471 1,  45102-45103, 
45301-45302. 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authnnly:  49  U.S.C.  106(g),  40113,  40119. 
4170b,  44101,44701-44702,44705.  44709- 
44711,  44713.  44716-44717.  44722.  44901. 
44903-44904.  44912.  46105 

4.  The  authority  citation  for  part  135 
continue-^  to  read  as  follows: 

.\uth(iMtv:  49  U.S.C.  106(g),  41706,  44113. 
44701^4702,  44705,  44705,  44709,  44711- 
44713,  4471.5-44717,  44722. 

5.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g).  40113m. 
401  iM   44  101,44701-44703,44705.44707. 
44709-44711.45102-45103,45301-45302. 

6.  Add  Special  Federal  Aviation 
Regulation  (SEAR)  No.  93  to  parts  61. 
63.  121.  135,  and  142  to  read  as  follows: 

Sppfial  Federal  .Xvialioti  Keyulatmn 
\i).  93 — TemporarA  Kxtensmn  ot  1  irtu- 
To  .Allow  ior  (^Ttain  I  rainint  and 
Testing 

1.  Applicability.  This  SFAR  applies  to 
all  part  121  and  135  check  airmen 
(simulator)  and  flight  instructors 
(simulator),  part  121  aircraft 
dispatchers,  and  part  142  training  center 
instructors  who  were  required  to 
complete  qualification  requirements,  an 
inflight  line  i)bser\'ation  program,  or 

o)  •  r  i'iul;  fimiliarization  in  September 
2UU1  ;■   L>''L' me  qualified,  or  remain 
qualified,  to  perform  their  assigned 
duties.  It  also  applies  to  persons  who 
have  satisfactorily  accomplished  the 
part  61  aeronautical  knowledge  test  or 
the  part  63  written  test,  either  one  of 
which  has  an  expiration  date  of 
September  2001  for  pilot,  flight 
instructor,  or  flight  engineer 
certification. 

2.  Special  Qualification 
Requirements.  The  sections  of  14  CFR 
that  prescribes  these  requirements  are 
sections  61.39(a)(1):  63.35(d):  121.411(f): 
121.412(f):  121.463(a)(2):  121.463(c); 
135.337(f);  135,338(0;  142, 53(b)(2)  and 
(b)(3), 

3.  Extension  of  Time  to  Fulfill  Certain 
Qualification  Requirements.  Persons 
identified  in  paragraph  1  of  this  SFAR 
who  had  until  the  end  of  September 
2001  to  complete  the  specified 
qualification  requirements  in  .September 
2001  will  be  deemed  to  have  completed 
those  requirements  in  September  2001 
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whn  art'  qudlih'ini;  for  the 


providp'i  thp\-  satisfactorily  complete 
those  roquir"ments  b\  N'ovember  30, 
2001  For  thosp  [)^>rsons  identified  in 
paragraph 

first  time  to  bf  a  check  airni* 
(simulator.,  fliah*  instructiir  .suuuldtor), 
aire  raft  dispatc  h"r,  -  ir  training  center 
instriK  tor.  the\  m-i^t  fulfil!  'h'' 
applicable  qu  liifsf  .iti'sn  rt'c^uirernents 
beftr*"  !he\  ma\  -orve  as  a  check  airmen 
^simulator  ,  tliunt  instr'.irtnr 'simulator). 


aircraft  dispatcher,  or  training  center 
instructor,  as  appropriate.  This 
extension  does  not  change  the  12- 
calendar-month  requirement  for  aircraft 
dispatchers  or  the  anniversar}  month 
for  check  airmen,  flight  instructors  and 
training  center  instructors.  Therefore,  it 
you  were  due  for  qualification  in 
September  2001  you  will  be  due  for 
qualification  September  jnnj    r'^^ardles- 
of  this  extension  for  200 1 , 


4.  Termination  Date.  This  Special 
Federal  Aviation  Regulation  expires 
November  .30.  2001. 


Nsu^ci  in  WashinutMii.  DC 
JlHlj 

lane  F.  (iarvev. 

AfimiTiistnitor 
If-R  Doc.  01-2.=i7: 


n  ()( toher  5, 


4  Filed  10-9-01;  4:16  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart10 
RIN  1018-AB72 

General  Provisions;  Revised  List  of 
Migratory  Birds 

AGENCY:  Fish  and  Wildlife  Service. 
Interior  . 

ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  the  List 

of  Migrator\'  Birds  bv  11 )  adding  1 
species  that  belongs  to  a  family  covered 
by  the  Canadian  and  Mexican  treaties 
and  that  is  now  known  to  occur  and 
breed  regularly  in  the  United  States;  (2) 
adding  2  species  covered  by  the 
Japanese  and  Russian  treaties  that  were 
mistakenly  omitted  from  previous  lists; 
(3)  adding  1  species  of  regular 
occiirrence  in  the  United  States  that 
now  belongs  to  a  protected  family  as  a 
result  of  a  recent  taxonomic  revision;  (4) 
adding  26  newlv  recogmzed  species;  (5) 
removing  1  species  that  is  no  longer 
considered  valid;  (6)  changing  the 
English  (common)  and  scientific  names 
of  78  species  to  conform  with  modern 
nomenclature;  and  (7)  correcting  an 
error  in  the  common  (Fnglishj  name  of 
1  species  The  net  result  nf  these 
proposed  changes  is  the  addition  of  29 
species  (25  by  name  onlv).  which  will 
bring  the  total  number  of  protected 
species  to  86 1 .  only  4  of  the  29 
proposed  additions  are  not  currently 
covered  bv  the  existing  list  as  former 
subspecies  of  a  listed  species 
DATES:  Comments  must  be  submitted  on 
or  before  November  13.  2001, 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Chief.  Division  of 
Migraton,-  Bird  Management.  US.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Dnve.  Room  634.  Arlington.  VA  22203, 
Alternatively,  comments  mav  be  e- 
mailed.  with  Migraton,  Birds  in  the 
subject  line,  to  [ohn  L.  Trapp 
[john  trapp®f\vs  gov).  The  complete  file 
for  this  rule  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Andrew,  Chief.  Division  of  Migratorv 

Bird  Management.  US,  Fish  and 

Wildlife  Service,  telephone:  i703)  358- 

1714. 

SUPPLEMENTARY  INFORMATION: 

What  Statutory  Authority  Does  the 
Service  Have  for  This  Rulemaking? 

We  have  statutory'  authority  and 
responsibility  for  enforcing  the 


Migratory  Bird  Treaty  Act  (MBTA)  in  16 
U.S.C,  70.3-711,  the  Fish  and  Wildlife 
Improvement  Act  of  1978,  16  U.S.C. 
712,  and  16  U.S.C.  742a-j.  The  MBTA 
implements  treaties  between  the  United 
States  and  four  neighboring  countries 
for  the  protection  of  rmgratory  birds,  as 
follows: 

(1)  Canada:  (Convention  for  the 
Protection  of  Migratory  Birds.  August 
16,  1916.  L'nited  States-Great  Britain  (on 
behalf  of  Canada).  39  Stat.  1 702,  T.S. 
No.  628; 

(2)  Mexico:  Convention  for  the 
Protection  of  Migratory'  Birds  and  Game 
Mammals.  February-  7,  1936,  United 
States-United  Mexican  States  (=Mexico), 
50  Stat.  1311,  T.S,  No.  912; 

(3)  Japan:  Convention  for  the 
Protection  nf  Migratorv  Birds  and  Birds 
in  Danger  of  Extinction,  and  Their 
Environment.  March  4.  1972,  United 
States-Iapan,  25  L'ST..  3329T.I.A.S. 
No   7990;  and 

(4)  Russia:  Convention  for  the 
Conservation  of  Migratorv  Birds  and 
Their  Environment,  United  States- 
Union  of  Soviet  Socialist  Republics 
(=Russia),  November  26.  1976.  92  Stat. 
3110,  T  I  AS.  9073,  16  U.S,C,  703-712. 

What  Is  the  Purpose  of  The  Proposed 
Rulemaking.' 

(Jur  purpose  is  to  inform  the  public  of 
the  species  protected  by  regulations 
designed  to  enforce  the  terms  of  the 
MBTA  These  regulations  are  found  in 
Title  50.  Code  of  Federal  Regulations 
(CFR),  Parts  10,  20,  and  21   We  regulate 
most  aspects  of  the  taking,  possession, 
transportation,  sale,  purchase,  barter, 
exportation,  and  importation  of 
migratory  birds  An  accurate  and  up-to- 
date  list  of  species  protected  bv  the 
MBTA  is  essential  for  regulatory 
purposes. 

Why  Is  The  Proposed  Amendment  to 
the  List  of  Migratory  Birds  Necessary? 

The  proposed  amendment  is  needed 
to  (1)  add  a  species  that  belongs  to  a 
protected  family  and  that  is  now  known 
to  occur  and  breed  regularly  in  the 
United  States,  (2)  add  two  species 
covered  bv  the  Japanese  and  Russian 
treaties  that  were  mistakenly  omitted 
from  previous  lists.  (3)  add  a  species  of 
regular  occurrence  in  the  United  States 
that  now  belongs  to  a  protected  family 
as  a  result  of  recent  ta.xonomic 
revisions.  (4)  add  26  newly  recognized 
species  hv  name.  (5)  remove  a  species 
that  is  no  longer  considered  valid.  (6) 
change  the  common  (English)  and 
scientific  names  of  78  species  to 
conform  with  modern  nomenclature, 
and  (7)  correct  an  error  in  the  existing 
list.  Twenty-nine  species  will  be  added 
by  name,  but  in  fact  only  four  will  be 


newly  covered  (the  other  25  having 
previously  been  covered  as  subspecies 
of  a  listed  species). 

The  List  of  Migratory  Birds  (50  CFR 
10.13)  was  last  revised  on  April  5.  1985 
(50  FR  13710).  In  a  proposed  rule 
published  May  9.  1995  (60  FR  24686), 
we  suggested  adding  20  species, 
removing  1  species,  and  revising  the 
common  (English)  or  scientific  names  of 
23  previously  listed  species  to  conform 
with  the  most  recent  nomenclature.  The 
proposed  amendments  were  a  response 
to  five  published  supplements  to  the  6th 
(1983)  edition  of  the  American 
Ornithologists'  Union's  (AOU's)  Check- 
list of  North  American  birds.  Knowing 
that  additional  amendments  would  be 
necessary  following  the  anticipated 
publication  of  a  7th  edition  of  the 
Check-list,  we  elected  to  delay 
publication  of  a  final  rule  until  after  the 
appearance  of  the  revised  Check-list. 
The  1995  proposed  rule  generated  just 
two  public  comments,  from  the 
American  Ornithologists'  Union  and  the 
Association  of  Scientific  Collections. 
The  comments  of  those  organizations, 
mostly  editorial  in  nature,  are 
incorporated  into  this  document,  as 
appropriate. 

Following  publication  of  the  7th 
edition  of  the  Check-list  in  July  1998, 
administrative  workloads  and  staff 
shortages  prevented  work  on  a  final  rule 
until  September  2000.  Because  of  the  5- 
year  delay  since  publication  of  the 
proposed  rule,  plus  the  many  new 
changes  necessitated  by  the  7th  edition 
of  the  Check-list,  we  are  issuing  another 
proposed  rule.  This  will  provide  the 
public  with  an  opportunity  to  review 
and  comment  on  all  of  the  desired 
changes  that  have  come  to  light  since 
publication  of  the  1995  proposed  rule. 

What  Scientific  Authorities  Does  the 
Service  Use  To  Amend  the  List  of 
Migratory  Birds? 

Although  bird  names  (common  and 
scientific)  are  relatively  stable,  there  is 
still  a  need  for  standardized  usage  to 
avoid  confusion  in  communications.  We 
follow  the  Check-list  of  North  American 
birds  (AOU  1998).  as  amended  (AOU 
1999.  2000).  on  matters  of  taxonomy, 
nomenclature,  and  the  sequence  of 
species  and  other  higher  taxonomic 
categories  (orders,  families, 
subfamilies).  For  the  few  species  that 
occur  outside  the  geographic  area 
covered  by  the  Check-list  (AOU  1998, 
1999.  and  2000).  we  follow  Monroe  and 
Sibley  (1993).  Citations  for  these 
authorities  follow; 

American  Ornithologists'  Union.  1998. 
Check-list  of  North  American  birds.  7th 
Edition.  American  Ornithologists'  Union. 
Washington,  DC.  829  pp. 
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Am('ri(  an  Ornithologists'  L'ninn   1999. 
Ncititt!  from  the  Committee  on 
C!lassifi(,ation  and  Nnmenrlatiire.  .^uk  116: 
:;82-2H:i, 

American  tlrnithnlogisl-.'  rnmn,  2000.  Fnrt\- 
second  'Supplement  to  the  .Nmeriian 
Ornithologists'  Union  Check-list  oj  Sorth 
AmtTiran  birds.  Auk  117:  847-858. 

.Monroe.  B.  L..  fr..  and  C.  G.  Sibley.  1993.  A 
world  rhficklist  of  birds.  'Yale  IJniversity 
Press.  New  Ha\en.  Conn.  .'193  pp. 

What  Criteria  Does  the  Service  Use  To 
Identify  Species  Eligible  for  Protection 
by  the  MBTA? 

The  treaties  with  Canada  and  Mexico 
indicate,  bv  scientific  names  of  families 
or  groups  or  by  the  common  (English) 
names  of  species  or  groups  of  species, 
which  birds  were  intended  to  be 
covered.  We  generally  do  not  include 
species  of  purely  accidental  or  casual 
occurrence  in  the  United  States,  even  if 
thev  belong  to  one  of  the  named  families 
or  groups.  Similarly,  we  do  not  list 
species  whose  occurrence  in  the  United 
States  is  strictly  the  result  of  intentional 
human  introduction(s). 

The  Japanese  and  Russian  treaties  list 
individual  species  of  birds  that  are 
covered.  For  35  of  these  species,  the 
scientific  (genus  or  species)  name 
currently  recognized  bv  scientific 
authorities  (AOU  1998  and  1999, 
Monroe  and  Sibley  1993)  differs  from 
that  which  appears  in  the  treaties.  The 
following  cross-reference  provides  a 
linkage  between  the  scientific  names 
used  in  this  list  and  those  that  appear 
in  the  appendices  to  the  Japanese  and 
Russian  treaties.  The  first  name  is  the 
modern  equivalent  adopted  here,  and 
the  second  name  is  that  which  appears 
in  one  or  another  of  the  treaties.  These 
changes  do  not  revise  the  appendices  to 
either  the  [apanese  or  the  Russian  treaty 
(indicated  by  J  or  R): 

Accipiter gulans  (Japanese  .Sparrouhawk)  is 

listed  as  .Accipiter  virgatus  [)  J4  R); 
Actitis  hvpoleucos  (Common  Sandpiper)  is 

listed  as  Tnnga  hypohucos  ()  &  R); 
Aethia  psittacula  (Parakeet  .\uklet|  is  listed 

as  Cyclorrhynchus  psittacula  (Rl; 
Anas  amcricana  (American  Wigeon)  is  listed 

as  Slarecn  amcricana  (I); 
Anas  clvpt^ala  (Northern  Shoveler)  is  listed 

as  Spatula  clypeata  ()); 
.Anas  pfnelope  (Eurasian  Wigeon)  is  listed  as 

\1arcca  penelope  (]]. 
Antbus  rubescpns  (American  Pipit)  i--  listed 

as  Antbus  spinoletta  ()  &  R): 
Branla  bernicia  (Brant)  incorporates  Branta 

nigricans  (R); 
Calidns  alba  (Sanderling)  is  listed  as 

Crocetbia  alba  (I): 
Calidns  subminuta  (Long-toed  Stint)  is  listed 

as  part  of  Calidns  minutilla  (I); 
Carduelis  flamnipa  (Common  Redpoll)  is 

listed  as  Acanthis  flamwea  ()]: 
Carduelis  bornemanni  (Hoarv  Redpoll)  is 

in(  luded  as  part  of  Carduelis  flammea  (I). 

and  is  listed  as  Acantbis  bornemanni  (R); 


Charadnu^  morinellus  (Eurasian  Dotterel)  is 
listed  ,is  F-tii!ron)ias  morinellus  (J  &  R): 

Chen  canaiiii  (I  ll.mperor  Goose)  is  listed  as 
.■\nsercanagicus  (I),  and  Philacte  canagica 

(R); 
Chen  caenilescens  (Snow  Goose)  is  listed  as 

Anser  caenilescens  []]: 
Cvgnus  columbianus  (Tundra  Swan) 

incorporates  Cvgnus  hewickil  (R); 
Egretta  sacra  (Pacifi(  Reef-Egret)  is  Hsted  as 

Demigretta  sacra  (I): 
Fratercula  nnhata  ( Tiifled  Puffin)  is  listed  as 

Lunda  cinhata  (J  &  R); 
Gallinago  gallinago  (Common  Snipe)  is  listed 

ds  Capella  gallinago  (R); 
Gallinago  megata  (Swinhoe's  Snipe)  is  listed 

as  Capella  megala  (R); 
Gallinago  stenura  (Pin-tailed  Snipe)  is  listed 

as  Capella  stenura  (R); 
Heterosceles  brevipes  (Gray-tailed  Tattler)  is 

included  as  part  of  Tringa  incana  (J); 
Heterosceles  incanus  (Wandering  Tattler)  is 

listed  as  Tnnga  incana  (J); 
Lusrinia  calliope  (Siberian  Rubythroat)  is 

listed  as  Enthacus  calliope  (J): 
Melanitta  fusca  [White-winged  Scoter) 

incorporates  Melanitta  deglandi  []], 
Mergellus  alhellus  (Smew)  is  listed  as  Mergus 

albellusUS,  R), 
.Klihus  migrans  iBIac  k  Kite)  is  listed  as 

Milvus  korschun  (R). 
Motacilla  lugens  (Blai  k-bai  ked  Wagtail)  is 

int  luded  as  part  of  Motacilla  alba  {]  &  R); 
Sunienius  borealis  (Eskimo  Curlew)  is 

int  luded  as  part  of  Sumenius  minutus  (J); 
Phalaropiis  lobatus  (Red-necked  Phalarope) 

IS  listed  as  lyobipes  lobatus  (R); 
Phoebastna  albatrus  (Short-tailed  Albatross) 

IS  listed  as  Diomedeu  atbotrus  (I  &  R); 
Phoebastna  immutahilis  (La>san  .Mbatross) 

IS  listed  as  Diomedea  immutabilis  ()  &  R); 
Phoebastna  nigripes  (Blat  k-footed  .Mbatross) 

IS  listed  as  Diomedea  nignpes  (J  &  R); 
Pterodroma  hvpoleuca  (Benin  Petrel)  is  listed 

as  Pterodroma  leucoptera  (R); 
Tn(  hvrmeta  biro/or  (Tree  Swallow)  is  listed 

as  Indoprocnv  bicolnr  (R);  and 
Tardus  ohst  urus  (Evehrowed  Thrush)  is 

listed  as  Turdvs  palhaus  (R) 

How  Will  the  Changes  Proposed  Here 
Affect  the  List  of  Migratory  Birds? 

The  proposed  amendments  address  a 
grand  total  of  109  species  and  would 
result  in  a  net  addition  of  30  species  tn 
the  List  of  Migratory  Birds,  bringing  \hv 
species  total  to  862  Onlv  four  species, 
though,  are  not  already  covered  Under 
these  amendments,  as  proposed 

(1)  One  species  would  be  added 
because  of  recent  evidence  that  it  occurs 
regularly  in  the  United  States; 
Tanager.  Flame-colored.  Piranga 

bidentata 

(2)  Two  species  would  be  added 
because  they  are  included  in  the 
Appendix  of  the  Russian  treaty  and  in 
the  Annex  to  the  )apanese  treaty. 
respectively;  the  omission  of  these 
species  in  previous  lists  is  considered 
an  oversight; 

Duck.  Spot-billed,  Anas  pot^c  ilorhyncha: 
and 


Gull.  Black-tailed,  Lams  crassirostris 

(3)  One  species  would  be  added 
because  it  occurs  regularly  in  the  United 
States,  and  recent  taxonomic  changes 
place  it  in  a  family  (Sylviidae)  covered 
bv  the  Canadian  and  Mexican  treaties: 
Millerbird.  Acrocephalus  famiUaris 

(4)  Twenty-six  species  would  be 
added  because  of  recent  taxonomic 
changes;  what  was  once  considered  a 
single  species  is  now  recognized  by 
authorities  as  two  or  more  species. 
These  additions  will  not  change  the 
protective  status  of  these  taxa,  only  the 
names  by  which  they  are  known: 

Coot,  Hawaiian,  Fulica  alai  (formerly 
included  in  Fulica  amehcana.  American 
Coot); 
Flicker.  Gilded,  Colaptes  chn'soides 
(formerly  included  in  Colaptes  auratus. 
Northern  Flicker); 
Flycatcher,  Cordilleran.  Empidonax 
occidentalis  (formerly  included  in 
Empidonax  difficilis.  Western  Flycatcher). 
Gnatcatcher.  California,  Polioptila  califomica 
(formerly  included  in  Polioptila  melanura, 
Black-tailed  Gnatcatcher); 
Golden-Plover,  Pacific,  Pluvialis  fulva 
(formerly  included  in  Pluvialis  dominica. 
Lesser  Golden-Plover); 
Grebe,  Clark's.  Aechmophorus  clarkii 
(formerly  included  in  Aechmophorus 
occidentalis.  Western  Grebe); 
Kamao,  Myadestes  myadestinus  (formerly 
included  in  Phaeornis  obscurus,  Hawaiian 
Thrush); 
Loon,  Pacific,  Gavia  pacifica  (formerly 

included  in  Gavjo  arctica.  Arctic  Loon); 
Olomao.  Myadestes  lanaiensis  (formerly 
included  in  Phaeornis  obscurus.  Hawaiian 
Thrush); 
Oriole,  Bullock's,  Icterus  bullockii  (formerly 
included  in  Icterus  galbula,  Northern 
Oriole); 
Petrel,  White-necked,  Pterodroma  cervicaJis 
(formerly  included  in  Pterodroma  externa. 
White-necked  Petrel,  currently  known  as 
luan  Fernandez  Petrel); 
Rosy-Finch.  Black.  Leucosticte  atrata 
(formerly  included  in  Leucosticte  arctoa. 
Rosy  Finch): 
Rosy-Finch.  Brown-capped,  Leucosticte 
australis  (formerly  included  in  Leucosticte 
arctoa.  Rosy  Finch); 
Rosy-Finch.  Gray-crowned.  Leucosticte 
tephrocotis  (formerly  included  in 
Leucosticte  arctoa.  Rosy  Finch). 
Sapsucker.  Red-naped.  Sphyrapicus  nuchalis 
(formerly  included  in  Sphyrapicus  varius. 
Yellow-bellied  Sapsucker); 
Scrub-lay.  Island.  Aphelocomo  insularis 
(formerly  included  in  Aphelocomo 
coerulescens.  Scrub  Jay); 
Scrub-lay.  Western.  Aphelocomo  califomica 
(formerly  included  in  Aphelocomo 
coerulescens.  Scrub  Jay); 
Sparrow,  Nelson's  Sharp-tailed, 
Ammodramus  nelsoni  (formerly  included 
in  Ammodramus  caudacutus.  Sharp-tailed 
Sparrow); 
Thrush.  Bicknell's.  Catharus  bicknelli 
(formerly  included  in  Catharus  minimus. 
Gray-cheeked  Thrush); 
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Tiimduse,  Juniper.  Baeolophus  ridgwayi 

(formerly  included  in  Porus-  inornatus, 

Plain  Titmouse); 
Towhee.  Califdrnia.  Pipilo  cnssalis  (formerly 

int.luded  in  Pipilo  fiiscus.  Brown  Towhee); 
Tow!n(Jt»  Spotted.  Pipilo  maculatus  (formerly 

included  in  Ptpilo  erythrophthalmus. 

Rufous-sided  Towhee); 
\ireo,  Cassin's.  V'/reo  cass;n;/ (formerly 

included  in  Vireo  solitarius,  Solitary 

VirHO); 
Vireo,  Plumbeous.  V;reo  p/t//ubeus  (formerly 

included  m  \'ireo  solitarius,  Solitary 

V'ireol: 
Vireo.  Yellow-green.  Vireo [lavoviridis 

(formerly  included  in  Vireo  olivaceus.  Red- 
eyed  Vireo).  and 
Woodpecker  .\rizona.  Pfcoides  arizonae 

(formerlv  included  in  Picoides  stricklandi. 

Strickland's  Woodpecker) 

f5)  One  species  would  be  removed 
because  of  uncertaintv  about  its 
biological  authenticity  (but  remain 
protected  as  the  Black  Rosy-Finch,  Grav- 
crowned  Rosy-Finch,  and  Brown- 
capped  Rosv-Finch;  see  above); 
Finch.  Rosv.  Leucostictp  arctoa 

(6)  The  common  (English)  or  scientific 
(genus  or  species)  names  of  78  species 
will  be  revised  to  conform  with  the  most 
recent  nomenclature  Th^se  revisions 
will  not  change  the  protective  status  of 
any  of  these  taxa.  onlv  the  names  by 
which  they  are  known 

.Mbatruss,  Black-footed,  Diomedea  nigripes, 

will  be  changed  to  Phoebastria  nigripes: 
.Mbatross,  Lavsan.  Djomedea  immutabilis. 

will  be  changed  to  Phofbc^tna 

immutahili'i. 
.Mbatruss  Shorf-tailed,  Diomedea  albatrus. 

will  be  changed  to  Phoebastria  albatrus: 
Aibatruss,  Yellow-nosed.  Diomedea 

rhhrorhynchos.  will  be  changed  to 

Thalassarche  chlororhvnchos: 
.■\uklet.  Parakeet.  Cyclorrhynchus  psittacula. 

will  be  [hanged  to  Aethia  psittacula: 
Barn-Ow  i   T'.nminon,  will  be  changed  to  Owl. 

Barn, 


ittern   Chines^' 


be  changed  to  Bittern. 


Yellow 
f^-arar:ara.  Crested.  Polyborus  plancus.  will  be 

changed  to  Cararara  cheriivav  (this 

supersedes  the  proposed  change  to 

Camcora  plancus]. 
(Chickadee.  Black-(.apped,  Parus  atricapillus. 

will  be  I  hanged  to  Pocnlp  atricapilla: 
Chickadee   Boreal.  Parus  hudsonicus,  will  be 

(hanged  to  Poecile  hudsonica 
Chickadee,  Carolina,  Parus  carolinensis,  will 

be  changed  to  Poecile  carolinensis: 
Cihirkadee.  Chestnut-backed.  Parus 

ruffscens.  will  be  changed  to  Poecile 

rutHsrfTis. 
Chickadee  Mexican   Parus  sclateri,  will  be 

(  hanged  to  Poecile  sclatcn: 
Chickadee.  Mountain.  Parus  gambeli.  will  be 

changed  to  Poecile  gambeli. 
Cormorant,  Olivaceous,  Phalacrocorax 

olivacf'us.  will  be  changed  to  Cormorant. 

Neotropic,  Phalacrocorax  brasilianus. 
Crow.  MexK.an.  will  be  changed  to  Crow, 

Tamaulipas: 


Curlew.  Least,  will  be  changed  to  Curlew. 

Little: 
Duck,  Masked,  Oxyvra  dominico.  will  be 

changed  to  Nomonyx  dominica: 
Egret,  Great.  Casmerodius  albus.  will  be 

changed  to  Ardea  alba: 
Egret.  Plumed,  Egretta  intermedia,  will  be 

changed  to  Egret,  Intermediate.  Mesophoyx 

intermedia: 
Flycatcher.  Olive-sided,  Contopus  horealis. 

will  be  changed  to  Contopus  cooperi: 
Flycatcher,  Western,  will  be  changed  to 

Flycatcher.  Pacific-slope; 
Gannet.  Northern.  Sula  bassanus.  will  be 

changed  to  Moras  bassanus; 
Golden-Plover.  Lesser,  will  be  changed  to 

Golden-Plover.  American; 
Goose.  Hawaiian,  Nesochen  sandvicensis. 

will  be  changed  to  Branta  sandvicensis. 
Goose.  Ross',  will  be  changed  to  Goose. 

Ross's; 
Gull,  Common  Black-headed,  will  be 

changed  to  Gull,  Black-headed; 
Gull,  Ross',  will  be  changed  to  Gull.  Ross's; 
Hawk,  Asiatic  Sparrow,  will  be  changed  to 

Sparrowhawk.  Japanese; 
Hawk.  Gray.  Buteo  nitidus.  will  be  c  hanged 

to  Asturina  nitida; 
Hawk.  Harris',  will  be  changed  to  Hawk. 

Harris's; 
Hawk-Owl.  Northern,  will  be  changed  to 

Owl.  Northern  Hawk; 
Heron,  Green-backed,  Butorides  striatus.  will 

be  changed  to  Heron.  Green.  Butorides 

virescens: 
Heron.  Pacific  Reef.  Egretta  sacra,  will  be 

changed  to  Reef-Egret,  Pacific; 
Hoopoe  will  be  changed  to  Hoopoe  Eurasian, 
Jay.  Gray-breasted,  will  be  changed  to  lav. 

Mexican; 
Jay.  Scrub,  will  be  changed  to  Scrub-la\ 

Florida; 
Kite.  American  Swallow-tailed,  will  be 

changed  to  Kite.  Swallow-tailed; 
Kite.  Black-shouldered.  Elanus  caeruleus. 

will  be  changed  to  Kite.  White-tailed 

Elanus  leucurus; 
Magpie.  Black-billed.  Pica  pica  will  he 

changed  to  Pica  hudsonia: 
Murrelet.  Xantus',  will  be  changed  to 

Murrelet.  Xantus's; 
Night-Heron.  Japanese.  Nycticorax  goisagi. 

will  be  changed  to  Gorsachius  goisagi 
Night-Heron.  Malay.  Nycticorax 

melanolophus.  will  be  changed  to  Night- 
Heron,  Malavan.  Gorsachius 

melanolophus; 
Night-Heron.  Yellow-crowned,  \'yctirorax 

violaceus,  will  be  changed  to  Nyctanossa 

violacea; 
Oldsquaw  will  be  changed  to  Duck.  Long- 
tailed; 
Oriole.  Black-cowled,  will  be  changed  to 

Oriole.  Greater  Antillean; 
Oriole.  Northern,  will  be  changed  to  Oriole. 

Baltimore; 
Petrel,  White-necked.  Ptf^rodroma  externa. 

will  be  changed  to  Petrel.  Juan  Fernandez; 
Pipit,  Water.  Anthus  spinoletta.  will  be 

changed  to  Pipit.  American,  .■\nthus 

rubescens; 
Reed-Bunting.  Common,  will  be  changed  to 

Bunting.  Reed; 
Reed-Bunting.  Pallas',  will  be  t  hanged  to 

Bunting.  Pallas's; 


Skua.  Great.  Catharactn  skun.  will  be 

changed  to  Stercorarnis  skua; 
Skua.  South  Polar.  Catharncta  maccormicki, 

will  be  changed  to  Stfrcorarius 

maccormicki; 
Skylark.  Eurasian,  will  be  changed  to  Lark, 

Skv; 
Sparrow.  Five-striped.  Amphispiza 

quinquestriata.  will  be  changed  to 

Aimophila  quinquestriata; 
Sparrow.  Harris',  will  be  changed  to  Sparrow. 

Harris's; 
Sparrow.  Sharp-tailed.  Ammodramus 

caudacutus,  will  be  changed  to  Sparrow. 

Saltmarsh  Sharp-tailed; 
Starling.  Ashy,  will  be  changed  to  Starling, 

White-cheeked; 
Starling.  Violet-backed,  will  be  changed  to 

Starling.  Chestnut-cheeked; 
Storm-Petrel.  Sootv'.  will  be  changed  to 

Storm-Petrel.  Tristram's; 
Swallow,  Cave.  Hirundo  fulva.  will  be 

changed  to  Petrochelidon  fulva: 
Swallow,  Cliff.  Hirundo  pvrrhonota.  will  be 

changed  to  Petrochelidon  pvrrhonota; 
Swift,  .Antillean  Palm,  will  be  changed  to 

Palm-Swift.  Antillean; 
Tanager.  Stripe-headed.  Spindalis  zena.  will 

be  changed  to  Spindalis.  Puerto  Rican, 

Spindalis  portoricensis; 
Teal.  Falcated,  will  be  changed  to  Duck. 

Falcated: 
Thrush,  Eye-brnwed.  will  be  changed  to 

Thrush.  Eyebrowed; 
Thrush.  Hawaiian.  Phaeornis  obscurus.  will 

be  changed  lo  Omao.  XUadestrs  obscurus; 
Thrush.  Small  Kauai,  Phaeornis  palmeri.  will 

be  changed  to  Puaiohi.  Mvadestes  palmeri; 
Tit.  Siberian.  Parus  cinctus.  will  be  changed 

to  Chickadee.  Gray-headed.  Poecile  cincta; 
Titmouse,  Bridled,  Parus  ivollweheri.  will  be 

changed  to  Baeolophus  ivolhveben; 
Titmouse.  Plain,  Parus  inornatus.  will  be 

changed  to  Titmouse.  Oak.  Baeolophus 

inornatus; 
Titmouse.  Tufted,  Parus  bicotor.  will  be 

changed  to  Baeolophus  bicolor. 
Towhee.  Brown,  will  be  changed  to  Towhee, 

Canyon; 
Towhee.  Rufous-sided,  will  be  changed  to 

Towhee.  Eastern; 
Tree-Pipit.  Olive,  will  be  c:hanged  to  Pipit, 

Olive-backed; 
Vireo.  Solitary,  will  be  changed  to  Vireo, 

Blue-headed; 
Warbler.  Elfin  Woods,  will  be  changed  to 

Warbler.  Elfin-woods,  and 
Woodpecker.  Lewis',  will  be  changed  to 

Woodpecker,  Lewis's 

(7)  The  common  (English)  name  of 
one  species  will  be  revised  to  correct  a 
misspelling: 

Redstart.  Slaty-throated,  will  be  changed  to 
Redstart,  Slate-throated 

For  ease  of  comparison,  the  proposed 
changes  are  summarized  in  the 
following  table: 
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Albatross  Black-footed   Diomedea  nignpes Albatross,  Black-footed,  Phoebastna  nignpes 

Albatross,  Laysan,  Diomedea  immutabihs Albatross  Laysan   Phoebastna  immutabilis 

Albatross,  Shon-tailed,  Diomedea  albatrus    Albatross  Sriort  tailed.  Phoebastna  albatrus 

Albatross  Yellow-nosed   Diomedea  chlororhynchos    Albatross  veiiow-nosed,  Thalassarche  chlororhynchos 

/Kuk\e\.  Parakeel  Cyclorrhynchus  psittacula  AuKiet  Parakeet   Aethia  psittacula- 

Barn-Owl,  Common    Tyto  alba 

Bittern   Chinese,  Ixobrychus  sinensis     Bittern   YelloA    ixoDrychjs  Sinensis. 

Bunting  Pallas  s,  Embenza  pallasi. 

Bunting  Reed   Embenza  schoeniculus. 

Caracara,  Ciested,  Polyborus  plancus  Caracara   Crestea   Caracara  chenway 

Chickadee  Black-capped   Parus  atncapillus  Chickadee   Black-capped,  Poecile  atncapillus 

Chickadee  Boreal   Parus  hudsonicus  Chickadee   Boreal   Poecile  hudsonicus 

Chickadee  Carolina,  Parus  carolinensis  Chickadee  Carolina   Poeaie  carolinensis 

Chickadee  Chestnut-backed   Parus  rutescens    Chickadee  Chestnut-backed   Poec//e  ru/escens. 

Chickadee,  Gray-headed   Poecile  cmcta. 

Chickadee  Mexican   Parus  sclaten       Chickadee  Mexican   Poecile  sclaten. 

Chickadee  fv^ountam   Parus  gambeh    Chickadee  Mountain.  Poecile  gambeli. 

Coot  Hawaiian   Fulica  alai 

Cormorant  Olivaceous,  Phaiac^ocarax  olivaceus  Cormorant   Neotropic    Phalacrocorax  brasilianus 

Crow  Mexican,  Corv^'s  imparatus Crow  Tamaulipas.  Corvus  imparatus. 

Curlew,  Least,  Numemus  mmutus Curlew    Little,  Numemus  minutus 

Duck,  Falcated   Anas  falcata 

Duck  Long-taiied   Clangula  hyemalis. 
Duck   Masked   Oxyura  domimca  Duck   Masked   Nomonyx  dominica 

Duck  Spot-billed  Anas  poecilorhyncha 

Egret,  Great   Casmerodius  aibus  Egret  Great  Ardea  alba. 

Egret   Plumed,  Egretta  intermedia  Egret   Intermediate    Mesophoyx  intermedia 

Finch.  Rosy   Leucosticte  arctoa 

Flicker  Gilded   Coiaptes  chrysoides 

Flycatcner  Cordiileran  Empidonax  occidentalis. 

Flycatcher  Olive-sided   Contopus  boreal's  Flycatcher  Onvesided   Contopus  coopen 

Rycatcher  Western   Empidonax  ditficilis Flycatcher  Pacific  slope   Empidonax  difficilis 

Gannet,  Northern   Sula  bassanus  Gannet  Northern   Morus  bassanus 

Gnatcatcher  California   Polioptiia  calilomica 
Golden-Plover  Lesser   Piuviahs  domimca    Golden-Plover  Amencar^   Piuvialis  dominica 

Golden-Plover   Pacific   Piuviaiis  fulva. 

Goose.  Havnatmn   Nesochen  sandvicensis  Goose  Hawauan   Branta  sandvicensis. 

Goose,  f^oss  .  Chen  rossi I     Goose   Ross  s   Che-^  rossr 

Grebe   Ciark  s   Aechmophorus  clarXii. 
Gull,  Common  Black-headed,  Larus  ndibundus   GuH  Black-neaded.  Larus  ndibundus. 

Gull  Biack-ta-ied   Larus  crassirostns 

GuW.  Ross  .  Rhodostethia  rosea  Gul'   Ross  s    Riodos'e,"^-^  ',.\sea 

Hawk.  Asiatic  Sparrow.  Accipiter  gulans. 

Hawk,  Gray,  Bufeo  n/f/dus  Hawk   Gray    Astu'-'ia  nitiaa 

Hawk,  Hams'   Parabuteo  unianctus     Hawx   Harris  s    Paraooteo  jnicmctus. 

Hawk-Owl.  Northern,  Surma  utula 

Heron,  Green-backed.  Sutondes  sfnafus      Hcon  G'eer-    BuJc-iaes  wef-cens. 

Heron  Pacific  Reef,  Egretta  sacra 

Hoopoe,  Upupa  epops  Hoopoe   Eurasian   Upupa  epops 

Jay.  Gray-breasted.  Aphelocoma  ultramanna  Jav   Mexican   Apheiocoma  jiuamanna 

Jay.  Scrub.  Aphelocoma  coeruiescens 

Kamao   Myadestes  r^yadestmus 

Kite,  Amencan  Swallow-tailed.  Elanoides  forficatus    Kite  Swaliow-taiied   Eianoides  forficatus. 

Kite,  Black-shouldered.  E/anus  caeru/eus    Kite  White-tailed   Eianus  leucu^us 

Lark   Sky    Alauda  arvensis 

Loon   Pacific    Gavia  pac^ica 
Magpie.  Black-billed.  P/ca  pica    Magpie   Biack-biHed   Pica  f^uason^a 

MiHerbird   Acrocepr^aius  famiiians 

Murrelet,  Xantus',  Synthliboramphus  hypoleucus  Murrelet  Xantus  s   Synthhporamph^js  '^vpoleucus 

Night-Heron  Japanese, /Vycf/corax  go(sag/         Night-Heron  Japanese   Gorsach,us  go^sagi 

t^tgh\-HeTon   Ma\ay.  Nycticorax  melanolophus  Night-Heron   Malayan    Gorsachus  meianolophus 

Night-Heron  Yellow-crowned.  Nycticorax-violaceus    Night-Heron  Yellow-crowned   ^vcfanassa  violacea. 

Oldsquaw  Clangula  hyemalis 

Qiomac    Mvadestes  lanaie^'S'S 

Omao    Myaaestes  otDSd.'uS 
Oriole,  Black -cowled.  Icterus  domintcensis. 
Onole.  Norlhem.  Icterus  galbula Onoie  Baltimore    icterus  gaiPma 

Onole   Bullock  s   icterjs  bunocMi 

Onole  Greater  Antiilean    icterus  aominicensis. 

Owl   Barn    Tytc  alba 

Owl   Northern  Hawk    Sum, a  ^i^jia 

Palm-Switt   Anfiiiean    Tachorms  phoenicobia 
Petrel,  While-necked,  Pterodroma  externa  Petrel  Juan  Fernandez   Pterodroma  externa 

Petrel  White-necked   Pferoaro'^a  cervicalis 
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Pipit,  Water,  Anthus  spmoletta 


Pipit.  American,  Anthus  rubescens 

,  Pipit  Olive-backed  Anthus  hodgsoni 

I  PuaioiM    Myadestes  palmen. 

Redstart  Slaty-throated   Mvioborus  mmiatus Redstart,  Slate-throated,  Myioborus  mimatus 

Reed-Bunting   Cornmon   Er^benza  schoeniculus. 

Reed-Bunting  Pallas    Emoenza  pallasi. 

Reef- Egret  Pacific,  Egretta  sacra 
Rosy-Finch  Black,  Leucosticte  atrata 
Rosy-Finch  Brown-capped.  Leucosticte  australis 
Rosy-Finch  Gray-crowned,  Leucosticte  tephrocotis. 
Sapsucker  Red-naped,  Sphyrapicus  nuchalis. 
Scrub-Jay,  Flonda,  Aphelocoma  coerulescens. 
Scrub-Jay  Island.  Aphelocoma  insulans 
Scrub-Jay  Western.  Aphelocoma  califomica. 

Skua   Great,  Catharacta  skua  Skua,  Great,  Stercoranus  skua 

Skua   South  Polar   Catharacta  "^accormicki Skua   South  Polar,  Stercoranus  maccormicki 

Skylark,  Eurasian   Aiauda  aaens'S 

Sparrow   Five-stnped  Amphispiza  QumQuestriata  Sparrow,  Five-striped,  Aimophila  quinquestnata 

Sparrow   Hams    Zonotnct^ia  Queruia  Sparrow   Harriss,  Zonotrichia  querula 

Sparrow  Nelson  s  Sharp-tailed,  Ammodramus  nelsoni 

Sparrow,  Sharp-tailed  Ammodramus  caudacutus  Sparrow  Saltmarsh  Sharp-tailed.  Ammodramus  caudacutus. 

Sparrowhawk,  Japanese.  Accipiter  gulans 
Spindalis  Puerto  Rican  Spindalis  portoricensis 

Starting  Ashy   Stumus  cmeraceus  Starling.  White-cheeked.  Sturnus  cineraceus 

Starling   Violet-backed   Stumus  Dhmpper^sis  Starling.  Chestnut-cheeked.  Sturnus  philippensis 

Storm- Petrel,  Sooty   Oceanodroma  tnstrami Storm-Petrel,  Tnstram's,  Oceanodroma  tnstrami. 

Swallow.  Cave   Hirundo  fuiva      Swallow.  Cave,  Petrochelidon  fulva 

Swallow  Cliff  Hirundo  pyrrhonota  SwaWow.  CUti.  Petrochelidon  pyrrhonota 

Swift,  Antillean  Palm    Tachornis  phoenicoPia  I 

Tanager  Stnpe-headed  Spmdaiis  zena  I 


Teal  Falcated  Anas  falcata 


Tanager  Flame-colored   Piranga  bidentata 

Thrush  Bicknells,  Catharus  bicknelli. 
Thrush  Eyebrowed    Tardus  obscurus 


Thrush   Eye-browed    fundus  obscurus        , 

Thrush  Hawaiian   Phaeorms  obscurus 

Thrush,  Small  Kauai   Phaeornis  paimer:  I 

Tit.  Siberian   Parus  cmctus  I 

Titmouse,  Bndled   Pa^us  \^oiiweber-     Titmouse.  Bridled,  Baeolophus  woHweberi. 

Titmouse,  Juniper  Baeolophus  ndgwayi 

Titmouse  Plain   Parus  inornatus Titmouse  Oak,  Baelophus  mornatus 

Titmouse  Tutted,  Parus  bicoior    Titmouse,  Tutted.  Baelophus  bicolor. 

Towhee,  California,  Pipilo  cnssalis 

Towhee  Brown   Pipiio  fuscus  Towhee  Canyon   Pipilo  fuscus 

Towhee  Rufous-sided   Poiic  s'^/throphthalmus Towhee  Eastern   Pipilo  erythrophthalmus 

Towhee  Spotted,  Pipilo  maculatus 
Tree-PiDit  Olive   Antr^us  f'odgsoni. 
Vireo  Solitary    Vireo  sohtanus      Vireo  Blue-headed,  Vireo  solitanus 

Vireo,  Cassin  s,  Vireo  cassinii 

Vireo.  Plumbeous,  Vireo  plumbeus 

Vireo  Yellow-green,  Vireo  flavovmdis 
Warbler  Eifm  Woods   Dena'o.ca  angelae  Warbler  Eltm-woods  Dendroica  angelae 

Woodpecker  Anzona  Picoides  arizonae 
Woodpecker   LeMS    Meiar^erpes  lewis Woodpecker  Lewis  s   Melanerpes  lewis 


How  Do  the  Changes  Proposed  Here 
Differ  From  Those  Discussed  in  the 
1995  Proposed  Rule? 

Tht'  proposal  to  (Uid  Clrt-en  .SciiHijiipiT 
[Tnnga  ochropua]  and  Oriental  Turtle- 
Dove  {Streptopelia  nnentniis]  on  thf 
basis  of  recent  distributional  record.s  is 
withdrawn  pending  additional  evidence 
that  thev  ocxur  resularh  in  the  Tnited 
States.  We  propose  adding  the  Flame- 
colored  Tanager  to  the  list  on  the  basis 
of  recent  evidence  that  it  occurs  and 
breeds  regularly  in  the  Lnited  .States. 
and  because  it  belongs  to  a  familv 
(Thraupidae)  covered  bv  the  Canadian 
and  Mexic  an  treaties. 


As  a  result  of  taxononiK  and 
nomenclatural  changes  incorporated 
into  the  7th  edition  of  the  Check-list  of 
Sorth  Amr rican  birds,  as  amended 
(AOU  1998.  1999,  and  2000),  we 
propose  adding  1 1  more  newh 
recognized  species  (Arizona 
\Voodp(K;ker,  Bicknells  Thrush. 
Bulloc  k's  Oriole,  Oassin's  Vireo,  Gilded 
PTicker.  Plumbeous  Vireo.  Island  Scrub- 
lay,  Juniper  Titmouse.  Nelson's  Sharp- 
tailed  Sparrow,  Spotted  Towhee,  and 
Western  .Scrub-|av)  These  birds  were 
fnrmerlv  covered  bv  the  MBTA  as 
subspfjcies  of  other  species. 


We  also  propose  to  revise  the 
common  (English)  or  scientific  names  of 
an  additional  57  species  previouslv 
listed  inSOCFR  10,13,  The  proposal  to 
shorten  the  English  name  of  the 
Common  Pauraque  [Xyctidromus 
alhirollis]  to  Pauraque  is  no  longer 
necessary  due  to  a  name  change  adopted 
by  the  AOU  (2000), 

How  Is  the  List  of  Migratory  Birds 
Organized? 

The  species  are  listed  in  two  formats 
to  suit  the  needs  of  different  segments 
of  the  public:  alphabetically  in  Section 
10.13(c)(1)  and  taxonomicallv  in  Section 
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10.13(c)(2).  In  the  alphabetical  listing, 
species  will  be  listed  by  common 
(English)  name  groups,  with  the 
scientific  name  of  each  species 
following  the  English  name.  This 
format,  which  is  similar  to  that  used  in 
modern  telephone  directories,  wUl  be 
most  useful  to  members  of  the  lay 
public.  In  the  taxonomic  listing,  species 
will  be  listed  in  phylogenetic  sequence 
bv  scientific  name,  with  the  English 
name  following  the  scientific  name.  To 
help  clarif\-  species  relationships,  we 
will  also  list  the  higher  level  taxonomic 
categories  of  Order.  Family,  and 
Subfamily.  This  format,  which  follows 
the  sequence  adopted  by  the  AOL' 
(1998),  will  be  most  useful  to 
ornithologists  and  other  scientists. 

What  Species  Are  Not  Protected  by  the 
Migratory  Bird  Treaty  Act? 

The  U.S.  Fish  and  Wildlife  Service 
and  our  predecessors  have  interpreted 
the  MBTA  and  the  underlying  treaties  as 
applying  only  to  species  of  natural  (but 
not  accidental  or  casual)  occurrence  in 
North  America  or  United  States  territory 
outside  North  America,  and  not  to  non- 
native  species.  One  of  the  reasons  for 
this  is  that  the  MBTA  and  the  treaties 
are  silent  regarding  the  inclusion  of 
non-native  species  and  none  of  the  four 
treaties  expressly  lists  any  non-native 
species.  The  treaties  list  only  species, 
families,  or  groups  of  birds  containing 
members  native  to  the  United  States. 

An  example  is  the  fact  that  the  treaty 
with  Canada,  in  elaborating  on  a  family 
that  is  large  enough  to  include  species 
not  native  to  North  America,  references 
only  those  species  or  groups  of  species 
that  are  native  to  North  America.  Also, 
this  treaty  does  not  list  any  of  the  many 
groups  of  insectivorous  birds  that  are 
native  only  to  areas  outside  North 
America;  rather,  all  of  the  groups  of  this 
type  that  are  listed  occur  in  North 
America.  The  later  treaties  also  are 
consistent  with  this  interpretation.  The 
treaties  with  Japan  and  Russia  actually 
list  the  species  covered  (as  opposed  to 
listing  families  or  groups)  and  all  of  the 
species  exist  naturally  in  United  States 
territory. 

This  interpretation  is  also  based  on 
the  overall  purposes  and  goals  of  the 
treaties,  which  are  to  protect  hirds  from 
extinction,  protect  their  value  as  a  food 
supplv,  and  protect  agricultural 
interests  and  forests  from  pests 
controlled  by  birds.  If  the  MBTA  were 
applied  to  protect  introduced  non- 
native  birds  it  would  likely  not  further 
any  of  these  goals.  Moreover,  it  would 
promote  competition  with  native 
species  for  resources  needed  for 
sun'ival. 


A  species  is  not  protected  b\  the 
MBTA  if  it  falls  into  one  or  mi.ire  of  the 
following  categories: 

(1)  Species  intentionally  or 
unintentionally  introduced  into  the 
United  States,  even  those  that  belong  to 
a  familv  or  group  covered  bv  the 
Canadian  or  Mexican  treaties.  Examplfb 
include  Mute  Swan  [Cygnus  olor).  a 
member  of  the  family  Anatidae.  and 
Rock  Dove  {Cnlumha  liviu).  a  member  of 
the  family  Columbidae 

(2)  Species  that  mav  have  been 
sighted  but  are  of  purelv  accidental 
occurrence  in  the  United  States,  unless 
either  the  Japanese  or  Russian  treaty 
(both  of  which  list  birds  by  individual 
species)  specific;allv  includes  it. 
Examples  include  (ireen  Sandpiper  and 
Japanese  Turtie-Dove 

(3)  Members  of  families  oi  group.--  nut 
specified  bv  the  Canadian  or  Mexican 
treaties.  Examples  include  species  in  the 
families  Phasianidae  (grouse  and 
turkeys).  Odontophoridae  (quail). 
Psittacidae  (parrots).  Todidae  (todies). 
Meliphagidae  (honeyeaters). 
Monarchidae  (monarchs).  Timaliidae 
(wrentits).  and  Coerebidae 
(bananaquits);  and  the  subfamily 
Drepanidinae  (Hawaiian 
honeycreepers) 

Does  the  Proposed  Rule  Comply  With 
NEPA? 

This  regulation  is  categorically 
excluded  from  further  National 
Environmental  Policy  Act  requirements 
under  Part  516  of  the  Department 
Manual,  Chapter  2.  Appendix  1  10 

Does  the  Proposed  Rule  Comply  With 
the  Endangered  Species  Act? 

Yes,  A  number  of  species  appearing 
on  the  List  of  Migratory  Birds  are  alsd 
designated  as  endangered  or  threatened 
under  provisions  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531,  et 
seq..  see  50  CFR  17.11)  No  legal 
complications  arise  from  the  dual  listing 
since  the  two  lists  are  developed  under 
separate  authorities  and  for  different 
purposes 

What  About  Other  Required 
Determinations? 

Because  the  proposed  revision  tu  the 
List  of  Migratory  Birds  will  merely  re- 
describe  the  birds  already  [irotec  ted  b\ 
Federal  treaties  with  (Canada.  )apan. 
Me.xico.  and  Russia,  we  determined  that 
this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulator\  Flexibility  Act  (5 
L!.S.C.  601  ei seq.) 

This  document  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866.  In 


accordance  with  the  criteria  in 
Exei  uti\ '  Hi  ].  r  12866,  this  proposed 
rult'  1-  !p  1  1  Mi,riificant  regulatory 
action. 

This  proposed  rule  is  not  a  major  rule 
under  the  terms  of  5  U.S.C.  8CM(2),  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act. 

The  proposed  rule  does  not  contain 
information  collection  requirements  that 
must  be  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  pf  seq.]. 

We  find  and  certify,  in  compliance 
with  the  requirements  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1502  ei  seq  \.  that  the  proposed  rule  is 
not  a  significant  regulatory  action  and 
will  not  impose  a  cost  of  SlOO  million 
or  niiin  m  any  given  year  on  local  or 
State  government  or  private  entities, 

,'\s  noted  above,  the  proposed  rule 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  under 
Executive  Order  13132. 

We  have  determined  that  these 
regulations  will  meet  the  applicable 
standard-'  }iri'Vid>'(i  in  sections  3(a)  and 
3(b)(2)  of  F\.M  litn.  Order  12988  for 
civil  justice  reiuriii 

This  rule  will  not  have  significant 
takings  implications  for  private 
property,  as  defined  in  Executive  Order 
1 2h30  .\  takings  implication  assessment 
is  not  required  because  migratory  birds 
are  a  Federally  managed  resource  under 
laws  implementing  international  treaties 
and  are  not  personal  property. 

Regarding  Government-to- 
Cnvernment  relationships  with  Tribes 
i.T9  FR  22951 )  and  Executive  Order 
13175.  the  proposed  revisions  to 
existing  regulations  are  purely 
administrative  in  nature.  They  will  have 
no  effect  on  Federally  recognized  Tribes 
ir  Trib.il  trust  resources. 

Public  (Jomments  Invited 

We  invite  interested  parties  to  submit 
wTitten  comments,  suggestions,  or 
objections  regarding  this  proposal  to  one 
(if  the  ]>(  .itinns  identified  in  the 
ADDRESSES  section  above.  Following 
n\  H  \N   iiui  consideration  of  the 
comments,  we  will  issue  a  final  rule  on 
these  proposed  amendments  to  the  List 
of  Migratory  Birds. 

,\uthor 

John  L,  Trapp.  U.S.  Fish  and  Wildlife 
Service.  Division  of  Migratory  Bird 
Management.  4401  North  Fairfax  Drive. 
Room  634.  Ariington.  VA  22203. 
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List  of  Subjects  in  50  CFR  Part  10 

Exports,  Fish.  Imports.  Law 
enforcement.  Plants.  Transportation, 
Wildlife.  I 

Regulation  Promulgation 

For  the  reasnn>  disc  us^ed  in  the 
preamble,  we  propose  to  amend  title  50. 
chapter  I.  subchapter  B.  part  10  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  10— (PROPOSED] 

1-  The  authority  citation  for  part  10 
continues  to  read  as  follows, 

.\uthority:  18  U.S.C.  42;  16  U.S.C.  703- 
712,  16  L.S'.C.  668a-d;  19  U.S.C.  1202;  IB 
U  S.C.  1531-1543;  16  U.S.C.  1361-1384. 
1401-1407;  16  U.S.C.  742a-742j-i:  16  U.S.C. 

3371-,3,178. 

2,  Revise  Section  10  13  to  read  as 
follows; 

§10.13    List  of  Migratory  Birds. 

(aj  What  IS  the  Ipsal  authority  for  this 
/;sf,'The  Migratorv  Bird  Treaty' Act 
(MBTAl  in  16  V  S'C   703-7 n',  the  Fish 
and  Wildlife  Improvement  Act  of  1978, 
16  U.S  C  712.  and  16  U.S.C.  742a-j.  The 
MBTA  implements  treaties  between  the 
United  States  and  four  neighboring 
countries  for  the  protection  of  migratory- 
birds,  as  follows: 

(1)  Canada:  Convention  for  the 
Protection  of  Migratory  Birds,  .August 
16,  1916,  United  States-Great  Britain  (on 
behalf  of  Canada).  39  Stat,  1702,  T,S. 
No.  628. 

(2)  Mexico:  Convention  for  the 
Protection  of  Migratnr\-  Birds  and  Game 
Mammals,  February  7.  1936,  United 
States-United  Mexican  States  (^Mexico), 
50  Stat   1311,  T  S  No  912; 

(3)  lapan:  Convention  for  the 
Protection  of  Migratory  Birds  and  Birds 
in  Danger  of  Extinction,  and  Their 
Environment.  March  4,  1972.  United 
States-Iapan,  25  F'S  T  ,  3329  T  1  A,S, 
No,  7990:  and 

(4)  Russia:  Convention  for  the 
Conservation  of  Migratory  Birds  and 
Their  Environment.  United  States- 
Union  of  Soviet  Soc:ialist  Republics 

(  =  Russia).  .November  26.  1976.  92  Stat. 
3110.  T  I.A.S.  9073,  16  U.S.C.  703,  712, 

fb)  What  is  thf  purpose  of  this  list^ 
The  purpose  is  to  inform  the  public  of 
the  species  protected  by  regulations 
designed  to  enforce  the  terms  of  the 
MBTA,  These  regulations  are  found  in 
Parts  10,  20,  and  21  of  this  Chapter  We 
regulate  most  aspects  of  the  taking. 
possession,  transportation,  sale, 
purchase,  barter,  exportation,  and 
importation  of  migratory  birds, 

(c)  What  species  are  protected  as 
migratory  birds.''  The  species  are  listed 
in  two  formats  to  suit  the  varying  needs 
of  the  user  alphabeticalK  in  paragraph 


(c)(1)  of  this  sectKjn  and  ta.xonomic:ally 
in  section  (c)(2).  Taxonomy  and 
nomenclature  follow  the  7th  (1998) 
edition  of  the  American  Ornithologists' 
Union's  Check-list  of  Sorth  American 
birds,  as  amended.  Species  not  listed 
here,  and  therefore  not  protected  bv  the 
MBTA.  include  any  species  introduced 
in  the  United  States  or  any  of  its 
territory  by  humans,  regardless  of 
whether  the  introduction  was 
intentional  or  unintentional   .\lso 
generally  not  listed  and  thus  not 
protected  are  species  of  purely 
accidental  or  casual  occurrence  in  the 
United  States  or  its  territory  unless  it  is 
a  particular  species  specifically 
referenced  in  a  treaty,  A  species  of 
accidental  or  casual  occurrence  is  one 
whose  the  normal  range  is  far  enough 
removed  from  the  l.Inited  States  as  to 
make  regular  occurrence  unlikely  or 
"improbable"  (The  A.O.ll  Check-list  of 
North  American  birds.  6th  edition. 
1983:xxv). 

(1)  Alphabetical  listing.  Species  are 
listed  alphabetically  by  common 
(English)  name  groups,  with  the 
scientific  name  of  each  species 
following  the  common  name 
ACCENTOR,  Siberian.  Prunella 

montanella 
ALBATROSS.  Black-footed.  Phoebastna 
nigripes 

Laysan,  Phoebastria  immutabilis 

Short-tailed,  Phoebastria  albatrus 

Yellow-nosed.  Thahissarrhe 
i  h lororhyn chos 
A.NHINGA,  Anhinga  anhmga 
ANI.  Groove-billed.  Crotophaga 
sulcimstris 

Smooth-billed.  Crotophaga  ani 
AUKLET,  Cassin's.  Ptychoramphus 
aleuticus 

Crested.  Aethia  cristatella 

Least,  Aethia  pusilla 

Parakeet.  Aethia  psittacula 

Rhinoceros,  Cerorhinca  monocerata 

Whiskered,  Aethia  pvgmaea 
AVOCET,  American.  Recurvirostra 

americana 
BEARDLESS-TYRANNULET,  Snrthern. 

Camptostoma  imberbe 
BECARD,  Rose-throated,  Pachyramphus 

aglaiae 
BITTERN.  American,  Botourus 
lentiginosus 

Least.  Ixobn'chus  exilis 

Sfhrenk's,  Ixnbnchus  eurhxihmus 

Yellow,  Ixobn'chus  sinensis 
BLACK-HAWK.  Common,  Buteogallus 

anthracmus 
BLACKBIRD,  Brewer's,  Euphagus 
cyanocephahis 

Red- winged,  Agelaius  phoeniceus 

Rusty,  Euphagus  comlinus 

Tawny-shouldered .  A  gelaius 
humeral  is 

Tricolored,  Agelaius  tricolor 


Yellow-headed.  Xanthocephalus 

xanthocephalus 
Yellow-shouldered.  Agelaius 
xanthomas 
BLUEBIRD.  Eastern.  Sialia  sialis 
Mountain.  Sialia  currucoides 
Western.  Sialia  mexicana 
BLUETHROAT.  Uiscmia  svecica 
BOBOLINK,  Dolichonyx  oryzivorus 
BOOBY,  Blue-footed.  Sula  nebouxii 
Brown.  Sula  leucogaster 
Masked.  Sula  dactvlatra 
Red-footed.  Sula  sula 
BR.A.MBLING,  Fnngilla  montifringilla 
BRANT,  Branta  bernicia 
BUFFLEHEAD.  Bucephala  albeola 
BULLFINCH,  Eurasian.  Pyrrhula 
pyTrhula 
Puerto  Rican,  Loxigilla  portoricensis 
BUNTING,  Indigo.  Passerina  cvanea 
Lark,  Calamospiza  melanocor\-s 
Lazuli,  Passerina  amoena 
McKay's,  Plectrophenax  hvperboreus 
Painted.  Passerina  ciris 
Pallas's,  Emberiza  pallasi 
Reed.  Emberiza  schoeniciilus 
Rustic.  Emberiza  rustica 
Snow.  Plectrophenax  nivalis 
Varied.  Passerina  versicolor 
BUSHTIT.  Psaltripariis  minimus 
CANVASBACK.  Anhva  valisneria 
CARACARA.  Crested .'Caracara 

cheriwav 
CARDINAL.Northern.  Cardinalis 

cardinalis 
CARIB,  Green-throated.  Eulampis 

holosericeus 
CATBIRD,  Gray.  Dumetella  carolinensis 
CHAT.  Yellow-breasted.  Icteria  virens 
CHICKADEE.  Black-capped.  Poecile 
atricapilla 
Boreal.  Poecile  hudsonica 
Carolina.  Poecile  carolinensis 
Chestnut-backed.  Poecile  rufescens 
Gray-headed.  Poecile  cincta 
Mexican,  Poecile  sclateri 
Mountain.  Poecile  gambeli 
CHUCK-WILL'S-WIDOW.  Caprimu/^us 

carolinensis 
CONDOR.  California,  Gymnog\'ps 

califomianus 
COOT.  American.  Fulica  americana 
Caribbean.  Fulica  caribaea 
Eurasian.  Fulica  atra 
Hawaiian,  Fulica  alai 
f:ORMOR.\NT,  Brandt's.  Phalacrororax 
penicillatus 
Double-crested,  Phalacrocnrax  auritus 
Great,  Phalacrocorax  carbo 
Nootropic,  Phalacrocorax  brasilianus 
Pelagic,  Phalacrocorax  pelagicus 
Red-faced.  Phalacrocorax  urile 
COWBIRD.  Bronzed.  Molothrus  aeneus 
Brown-headed.  Molothrus  ater 
Shiny.  Molothrus  bonariensis 
CRAKE,  Corn,  Crex  crex 

Yellow-breasted,  Porzana  flaviventer 
CRANE.  Common.  Grus  grus 
Sandhill.  Grus  canadensis 
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Whooping,  Grus  americana 
CREEPER,  Brown,  Certbia  americana 
CROSSBILL,  Red,  Loxia  cunirostra 
White-winged.  Loxia  leucoptera 
CROW.  American,  Corvus 
brachyrhynchos 
Fish,  Conus  ossifragus 
Hawaiian.  Corvus  bawaiiensis 
Northwestern.  Con'us  caurinus 
Tamauhpas,  Corvus  imparatus 
White-necked,  Corvus 
leucognaphalus 
CUCKOO.  Black-billed.  Cocc\'zus 
en'throptbalmus 
Common.  Cuculus  canorus 
Mangrove,  Coccyzus  minor 
Oriental,  Cuculus  saturatus 
Yellow-billed,  Coccyzus  americanus 
CURLEW,  Bristle-thighed,  S'umenius 
tabitiensis 
Eskimo,  Numenius  borealis 
Far  Eastern,  Numenius 

madagascariensis 
Little,  Numenius  minutus 
Long-billed,  Numenius  amenranus 
DICKCISSEL.  Spiza  americana 
DIPPER,  American.  Cmclus  mexicanus 
DOTTEREL.  Eurasian.  Cbaradrius 

mohnellus 
DOVE,  Inca,  Columbina  inca 
Mourning.  Zenaida  macroura 
White-tipped.  Leptotila  verreauxi 
White-winged.  Zenaida  asintica 
Zenaida.  Zenaida  aurita 
DOVTKIE.  Alle  alle 
DOWITCHER.  Long-billed, 
Limnodromus  scolopaceus 
Short-billed,  Limnodromus  griseus 
DUCK,  American  Black,  Anas  ruhripes 
Falcated,  Anas  falcata 
Harlequin,  Histrionicus  histrionuus 
Hawaiian.  Anas  wy\illiana 
Laysan,  Anas  laysanensis 
Long-tailed,  Clangula  hyemalis 
Masked,  Nomonyx  dominica 
Mottled,  Anas  fulvigula 
Ring-necked,  Aythya  collaris 
Ruddy,  Oxyura  jamaicensis 
Spot-billed,  Anas  poecilorhyncha 
Tufted,  Aythya  fuligula 
Wood,  Aix  sponsa 
DUNLIN,  Calidris  alpina 
EAGLE,  Bald,  Haliaeetus  leucocephalus 
Golden,  Aquila  chrysaetos 
White-tailed.  Haliaeetus  albicilla 
EGRET,  Cattle,  Bubulcus  ibis 
Chinese,  Egretta  eulophotes 
Great,  Ardea  alba 

Intermediate,  Mesophoyx  intermedia 
Reddish,  Egretta  rufescens 
Snowy,  Egretta  thula 
EIDER,  Common,  Somateria  mollissima 
King.  Somateria  spectabilis 
Spectacled.  Somateria  fischeri 
Steller's,  Polysticta  stelleri 
ELAENIA,  Caribbean,  Elaenia  martinica 
EMERALD,  Puerto  Rican,  Chlorostilbon 

maugaeus 
EUPHONIA.  Antillean,  Eupbonia 
musica 


FALCON,  Aplomado.  Falro  femnrahs 
Peregrine,  Falco  peregnnus 
Prairie.  Falco  mexicanus 
FIELDFARE,  Turdus  pilaris 
FINCH.  Cassin's.  Carpodacus  cassinii 
House.  Carpodacus  mexicanus 
Purple.  Carpodacus  purpureus 
FLAMINGO.  Greater,  Phoenicopterus 

ruber 
FLICKER.  Gilded.  Colaptes  rhn'soides 

Northern.  Colaptes  auratus 
FLYCATCHER.  Acadian.  Empuinnax 
virescens 
Alder.  Empidonax  alnorun^ 
Ash-throated.  Myiarchus  c  inerascens 
Brown-crested.  Mviarchus  tyrannulus 
Buff-breasted.  Empidonax  fulvifrons 
Cordilleran.  Empidonax  nccidentalis 
Duskv.  Empidonax  oberbolsen 
Dusky-capped.  Mviarchus  tuberculifer 
Fork-tailed.  Tyrannus  suvana 
Grav,  Empidonax  wngbtii 
Grav-spotted.  Muscicapa  griseisticta 
Great  Crested.  Mviarchus  cnnitus 
Hammond's.  Empidonax  hamnvnuhi 
Least.  Empidonax  minimus 
Narcissus.  Muscicapa  narcissma 
Nutting's.  Mviarchus  nuttmgi 
Olive-sided.  Contopus  cnnpen 
Pacific-slope.  Empidonax  diffn  ilis 
Puerto  Rican.  Myiarchus  antillarum 
Scissor-tailed.  tvrannus  forficatus 
Sulphur-bellied.  Myiodvnastps 

luteiventns 
Vermilion.  Pyrocephalus  rubinus 
Willow.  Empidonax  trailln 
Yellow-bellied.  Empidonax 
flaviventris 
FRIGATEBIRD.  Great.  Fregata  minor 
Lesser.  Fregata  anel 
Magnificent.  Fregata  magnificens 
FULMAR.  Northern.  Fulmarus  glacialis 
GADWALL.  Anas  strepera 
GALLINULE.  Purple.  Porphvrula 

martinica 
GANNET,  Northern.  .Vforus  bassanus 
GARGANEY.  Anas  querquedula 
GNATCATCHER.  Black-capped, 
Polioptila  nigriceps 
Black-tailed.  Pohoptila  melanura 
Blue-gray.  Polioptila  caerulea 
California,  Polioptila  californica 
GODWIT,  Bar-tailed.  Umosa  lapponica 
Black-tailed,  Limosa  limosa 
Hudsonian.  Limosa  baemastjca 
Marbled,  Limosa  fedoa 
GOLDEN-PLOVER.  American  PI 
dominica 
Pacific,  Pluvialis  fulva 
GOLDENEYE.  Barrow's.  Bucephaia 
islandica 
Common.  Bucephaia  clangula 
GOLDFINCH.  American.  Carduelis 
tristis 
Lawrence's.  Carduelis  lawrencei 
Lesser.  Carduelis  psaltria 
GOOSE.  Barnacle.  Branta  leucopsis 
Bean.  Anser  fabalis 
Canada,  Branta  canadensis 


lah 


Emperor.  Chen  canagica 
Greater  While- fronted,  Anser  albifrons 
HdWrtiian   Branta  sandvicensis 
Ross's,  Chen  rossii 
Snow,  Chen  caerulescens 
GOSHAWK,  Northern,  Accipiter gentilis 
C;R.\CKLE.  Boat-tailed.  Quiscalus  major 
C.ommon.  Quiscalus  quiscula 
(^reat-tailed.  Quiscalus  mexicanus 
Greater  Antillean,  Quiscalus  niger 
( ,R,^SSHOPPER-WARBLER, 
Middendorff  s,  Locustella 
oc  bote  n  SIS 
GRASSQUIT.  Black-faced,  Tiaris  bicolor 

Yellow-faced,  Tiaris  olivacea 
(  ,RF:BE,  Clark's,  Aechmophorus  clarkii 
Eared,  Podiceps  nigricollis 
Homed,  Podiceps  auritus 
Least,  Tachybaptus  dominicus 
Pied-billed,  Podilymbus  podiceps 
Red-necked,  Podiceps  grisegena 
\\(>'<tprn.  Aechmophorus  occidentallis 
GREENFINCH.  Oriental.  Carduelis 

smii  i; 
GRFFNSHANK.  Common.  Tringa 

:ifh\iiana 
GR().SF^E  \K   Black-headed,  Pheucticus 
nu'iLi:iJi.vphalus 
Blue.  Guiraca  caerulea 
Crimson-collared.  Rhodotbraupis 

celaeno 
E\  ening,  Coccothraustes  vespertinus 
Pine.  Pinicola  enucleator 
Rose-breasted.  Pheucticus 

ludovicianus 
Yellow,  Pheucticus  chrysopeplus 
GROUND-DOVE.  Common,  Columbina 
passerina 
Ruddy,  Columbina  talpacoti 
GUILLEMOT,  Black,  Cepphus  grylle 

Pigeon.  Cepphus  coiumba 
GULL.  Black-headed.  Larus  ndibundus 
Black-tailed.  Larus  crassirostris 
Bonaparte  *-.  Larus  Philadelphia 
California,  Larus  califomicus 
Franklin's,  Larus  pipixcan 
Glaucous.  Larus  hvperboreus 
Glaucous-winged.  Larus  glaucescens 
Great  Black-backed,  Larus  marinus 
Het'rmann's,  Larus  heermanni 
Herring,  Larus  argentatus 
Iceland.  Larus  glaucoides 
Ivorv,  Pagopbila  ebumea 
Laughing.  Larus  atricilla 
Lesser  Black  headed,  Larus  fuscus 
Little.  Uirvs  minutus 
Mew,  Lirus  <  anus 
Ring-billed.  Uirus  delawarensis 
Ross  ^.  Rhodostethia  rosea 
Sabine's,  Xema  sabini 
Slaty-backed,  Larus  schistisagus 
Thayer's,  Larus  thayeri 
Western.  Larus  occidentalis 
Yellow-footed.  Larus  livens 
GERFALCON,  Falco  rusticolus 
HARRIER,  Northern,  Circus  cyaneus 
HAWFINCH.  Coccothraustes 

coccothraustes 
HAWK.  Broad-winged,  Buteo 
platypterus 
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Cooper's.  Accipiter  cooperii 
Ferruginous.  ButPo  regalis 
Gray.  Astunna  nitidus 
Harris's.  Parabuteo  uninnctus 
Hawaiian.  Butco  solitanus 
Red-shouidered.  Butpo  lineatus 
Red -tailed,  Buteo  lamaicensis 
Rough-legged.  Buteo  lagapus 
Sharp-shinned.  Accipiter  stnutw^ 
Short-tailed.  Buteo  brachvurus 
Swainson's,  Buteo  svvainsoni 
White-tailed.  Buteo  albicaurlatus 
Zone-tailed.  Buteo  albonotatus 
HAWK-CUCKOO.  Hodgson's.  Cuculus 
fugax 

HERON.  Great  Blue.  Ardea  hemdias 
Green.  Butondes  virescem 
Little  Blue,  Egretta  caeruleu 
Tricolored.  Egretta  tricolor 

HOOPOE.  Eurasian,  Upupa  epops 

HOUSE-MARTTN.  Common,  D^lichon 
urbica 

HUMMINGBIRD.  Allen  s,  Selasphorus 
sasm 
Anna's.  Cnlypte  anna 
Antillean  Crested.  ()rthorh\nchus 

en  status 
Ber\-lline,  Amaziha  benllina 
Black-chinned,  Archilochus  ahxandn 
Blue-throated,  Lampornis  rlemenciae 
Broad-billed.  Cynanthus  latirostns 
Broad-tailed,  Selasphorus  platvcercus 
Buff-bellied.  Amazilia  yucatanensis 
Calliope,  Stellula  calliope 
Costa's.  Calypte  costae 
Lucifer.  Calothorax  lucifer 
Magnificent.  Eugenes  fulgens 
Ruby-throated,  Archilochus  colubris 
Rufous.  Selasphorus  rufus 
Violet-crowned,  Amazilia  violiceps 
White-eared,  Hylochans  leucotis 

IBIS,  Glossy,  Plegadis  falcmellub 
Scarlet,  Eudocimus  ruber 
White,  Eudocimus  albus 
White- faced,  Plegadis  chihi 

JABIRU,  Jabiru  mvcteria 

lACA.NA,  Northern,  Jacana  spinosa 

JAEGER.  Long-tailed,  Stercorarius 
longicaudus 
Parasitic,  Stercorarius  parasiticus 
Pomanne,  Stercorarius  pomannus 

JAY,  Blue.  Cvano( itta  cristata 
Brown.  Cyanocorax  mono 
Gray,  Pensoreus  canadensis 
Green.  Cyanocorax  xncas 
Mexican,  Aphelocnma  ultramarina 
Pinyon.  (iymnorhinus  cyanocephalus 
Steller's.  Cyanocitta  stelleri 

[UNCO  Dark-eyed,  Juncn  hvemalis 
Yellow-ey^d,  junco  phueonotus 

KAMACJ.  \fvadestes  myadestinus 

KESTREL  .\merican,  Falco  spar\erius 
Eurasian,  Falco  tinnunculus 

KILLDEER,  C.haradrius  vociferus 

KINGBIRD.  Cassin  s.  Tvrannus 
vn<  itf-rans 
Ci)U(,h  s.  Tyrunnus  rouchii 
Eastern,  Tvrannus  t\Tannus 
Gray,  Tvninnus  dnwinicensis 


Loggerhead,  Tyrannus  caudifasciatus 
Thick-billed.  Tvrannus  crassirostris 
Tropical.  Tvrannu''  melancholicus 
Wi'stern,  Tvrannus  verticalis 
KINGFISHER,  Belted.  Ceryle  alcyon 
Green,  Chloroceryle  americana 
Ringed.  Ceryle  torquata 
KINGLET.  Golden-crowned,  Regulus 
satrapa 
Rubv-crowned.  Regulus  calendula 
KISKADEE,  Great,  Pitangus  sulphuratus 
KITE,  Black,  Milvus  migrans 
Houk-billed,  Chondrohierax 

uncinatus 
Mississippi,  Ictinia  mississippiensis 
Snail,  Rostrhamus  sociabilis 
Swallnw-tailed.  Elanoides  forficatus 
White-tailed,  Elanus  leucurus 
KITTIWAKE.  Black-legged, 'flissa 
tridactyla 
Red-legged,  Rissa  brevirostris 
KNOT,  Great.  Calidris  tenuirostris 

Red.  Calidris  canutus 
LAPWING.  Northern.  Vanellus  vanellus 
LARK.  Horned,  Eremophila  alpesths 

Sky.  Aliiuda  an'ensis 
LIMPKIN,  Aramus  guarauna 
LIZARD-CUCKOO,  Puerto  Rican. 

Saurothera  vieiUoti 
LONGSPl 'R.  Chestnut-collared, 
Calcarius  ornatus 
Lapland,  Calcarius  lapponicus 
McCown's,  Calcarius  mccownii 
Smith's,  Calcarius  pictus 
LOON,  Arctic,  Gavia  arctica 
Common,  Gavia  immer 
Pacific.  Gavia  pacifica 
Red-throated.  Gavia  stellata 
Yellow-billed.  Gavia  adamsii 
MAGPIE.  Black-billed.  Pica  hudsonia 

Yellow-billed.  Pica  nuttalli 
M.\LL.-\RD.  Anas  plutyrhvnchos 
MANGO.  .Antillean,  Anthracothorax 
dominicus 
Cireen.  Anthracothorax  viridis 
NLARTIN.  Caribbean.  Progne 
drnninicensis 
Cuban.  Progne  cryptoleuca 
Grav-breasted,  Progne  chalvbea 
Purpip.  Progne  subis 
MEADOWLARK.  Eastern.  Sturnella 
magna 
Western.  Stumella  neglecta 
MERGANSER.  Common,  Mergus 
merganser 
Hooded.  Lophochies  cucullatus 
Red-breasted.  Mergus  serrator 
MERLIN.  Falco  columbarius 
MILLFRRIRD.  A(  rncephalus  familiaris 
MtJCklNCBlRlJ.  Northern,  Mimus 

polvglottos 
MOORHEN.  Common,  Gallinula 

<  hloropus 
ML'RRE,  Common,  I  'ria  aulge 

Thick-billed,  i'ria  lomvia 
MURRELET.  Ancient. 

Synthliboramfihiis  antiquus 
Craveri's.  SynthlilMjramphus  craven 
Kiftlitz's.  Brachyramphus  brevirostris 


Marbled,  Brachyramphus  marmoratus 
Xantus's,  Synthliboramphus 
h\'poleucus 
NEED'LETAIL.  White-throated, 

Hirundapus  caudacutus 
NIGHT-HERON.  Black-crowned, 
Xycticorax  nycticorax 
Japanese.  Gorsachius  goisagi 
Malayan.  Gorsachius  melanolophus 
Yellow-crowned.  Svctanassa  violacea 
NIGHTHAWK.  Antillean.  Chordeiles 
gundlachii 
Common.  Chordeiles  minor 
Lesser.  Chordeiles  acutipennis 
NIGHTJAR.  Buff-collared,  Caprimulgus 
ridgwayi 
Puerto  Rican,  Caprimulgus 

noctitherus 
Jungle,  Caprimulgus  indicus 
NODDY,  Black.  Anous  minutus 
Blue-gray.  Procelsterna  cerulea 
Brown,  Anous  stolidus 
Lesser,  Anous  tenuirostris 
NUTCR.ACKER,  Clark's,  \uclfraga 

Columbiana 
NUTHATCH.  Brown-headed,  Sitta 
pusilla 
Pygmy,  Sitta  pygmaea 
Red -breasted.  Sitta  canadensis 
White-breasted.  Sitta  corolinensis 
OLOMAO.  Myadestes  lanaiensis 

OMAO,  Myadestes  obscurus 
ORIOLE.  Altamira,  Icterus  gularis 
Audubon's.  Icterus  graduacouda 
Baltimore,  Icterus  galbula 
Black-vented.  Icterus  wagleri 
Bullock's.  Icterus  bullockii 
Greater  Antillean,  Icterus 

dominicensis 
Hooded.  Icterus  cucullatus 
Orchard.  Icterus  spurius 
Scott's,  Icterus  parisorum 
Streak-backed,  Icterus  pustulatus 
OSPREY,  Pandion  haliaetus 
OVTNBIRD.  Seiurus  aurocapillus 
OWL,  Barn,  T\io  alba 
Barred.  Strix  varia 
Boreal.  Aegolius  funereus 
Burrowing,  Athene  cunicularia 
Elf.  Micrathene  whitnevi 
Flammulated.  Otus  flammeolus 
Great  Gray,  Strix  nebulosa 
Great  Homed,  Bubo  virginianus 
Long-eared.  Asia  otus 
Northern  Hawk.  Surma  ulula 
Northern  Saw-whet.  Aegolius 

acadicus 
Short-eared.  Asia  flammeus 
Snowy.  S'yctea  scandiaca 
Spotted,  Strix  occidentalis 
OYSTERCATCHER.  American. 
Haematopus  palliatus 
Black.  Haematopus  bachmani 
PALM-SWIFT.  Antillean,  Tachomis 

phoenicobia 
P.\RULA.  Northern.  Parula  americana 

Tropical.  Parula  pitiavumi 
PAURAQUE,  Common,  S'yctidromus 
albicollis 
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PELICAN,  American  White,  Pelecanus 
en'throrhynchos 
Brown.  Pelecanus  occidentalis 
PETREL.  Black-capped,  Pterodroma 
hasitata 
Bonin.  Pterodroma  hypoleuca 
Bulwers.  Bulwena  bulwerii 
Cook's,  Pterodroma  cookii 
Dark-rumped,  Pterodroma  phaeopygla 
Herald,  Pterodroma  orminjoniana 
Juan  Fernandez,  Pterodroma  externa 
Kermadec,  Pterodroma  neglecta 
Mottled,  Pterodroma  mexpectata 
Murphv's,  Pterodroma  ultima 
White-necked.  Pterodroma  rer\-iralis 
PEVXTE,  Greater,  Contopus  pertmax 

Lesser  Antillean,  Contnpus  latirostns 
PHALNOPEPLA,  Phamnpepla  nitens 
PHALAROPE.  Red,  Phalaropus  fulicana 
Red-necked,  Phalaropus  lobatus 
WUson's,  Phalaropus  tricolor 
PHOEBE,  Black,  Sayornis  nigricans 
Eastern,  Sayornis  phoebe 
Sav's.  Savornis  sayo 
PIGEON,  Band-tailed,  Columba  fasnnta 
Plain,  Columba  inornata 
Red-billed,  Columba  flavirostris 
Scalv-naped,  Columba  squamosa 
White-crowned.  Columba 
ieucocephala 
PINTAIL,  Northern,  Anas  acuta 

White-cheeked,  Anas  bahamensis 
PIPIT.  American,  Anthus  ruhesrens 
Olive-backed.  Anthus  hodgsoni 
Pechora,  Anthus  gustavi 
Red-throated,  Anthus  cen'mus 
Sprague  s.  Anthus  spragueii 
PLOVER,  Black-bellied,  Pluvialis 
squatarola 
Common  Ringed,  Charadnus 

hiaticula 
Greater  Sand,  Charadnus 

leschenaultii 
Little  Ringed,  Charadnus  dubius 
Mongolian.  Charadnus  mongolus 
Mountain.  Charadnus  montanus 
Piping.  Charadnus  melodus 
Semipalmated.  Charadnus 

semipalmatus 
Snowv,  Charadnus  alexandrinus 
Wilson's,  Charadnus  wilsonia 
POCHARD,  Baer's,  Aythya  baen 

Common,  Aythya  ferina 
POORWILL.  Common,  Phalaenoptilus 

nuttallii 
PUAIOHI.  Myadestes  palmen 
PUFFIN,  Atlantic.  Fratercula  arctica 
Horned,  Fratercula  corniculata 
Tufted,  Fratercula  cirrhata 
PYGMY-OWL,  Ferruginous,  Glaucidium 
brasilian  um 
Northern,  Glaucidium  gnoma 
PYRRHULOXIA.  Cardinalis  sinuatus 
QUAIL-DOVE,  Bridled.  Geotrygon 
mystacea 
Key  West.  Geotrygon  chrysia 
Ruddy.  Geotrv'gon  montana 
R,\IL.  Black,  Laterallus  jamaicensis 
Clapper,  Rallus  longirostris 


King.  Rallus  elegans 
Virginia.  Rallus  hmicola 
Yellow,  Coturnicops  nnveboracensis 
R,\VEN,  Chihuahuan,  Conus 
cryptoleucus 
Common.  Conus  rorax 
RAZORBILL,  Alca  tnrda 
REDHEAD,  A\-thya  amenajno 
REDPOLL.  Common.  Carduehs  flummi'o 

Hoarv.  Carduehs  hornemnnni 
REDSHANK.  Spotted.  Tnngn  rnihropus 
REDSTART.  .•Vmencan.  Setophaga 
rutiolla 
Painted.  Mviot)orus  pictus 
Slate-throated.  MKioborus  mmiatus 
REEF-EGRET.  Pacific.  Egretta  sacra 
ROADRUNNER.  Greater,  Gpococcyx 

californianus 
ROBIN.  American.  Tardus  migratorius 
Clav-colored.  Tardus  grayi 
Rufous-bai  ked.  Tardus  rufopalliatus 
ROSEFINCH.  Cnmmnn.  Carpodacus 

enihnnus 
ROSY-FINCH.  Black,  l^ucosticte  atmta 
Brown-capped.  Leucosticte  australis 
Grav-crowned.  Leucosticte  tephrocotis 
RUBYTHRd^T.  Siberian.  Luscinia 

caliinpf 
RUFF,  Philomui  hus  pugnax 
SANDERLING.  Calidns  alba 
SANDPIPER.  Bairds.  Culidns  bairdn 
Broad-billed.  Limicola  falcinellus 
Buff-breasted.  Tr\-ngites  subnificollis 
Common.  Actitis  hypoleucos 
Curlew,  Cahdns  ferrugmeu 
Least,  Calidns  mmutilla 
Marsh.  Trmga  stagnatilis 
Pectoral.  Calidns  mrlanotOF 
Purple.  Calidns  mantima 
Rock.  Cahdris  ptilocnemis 
Semipalmated,  Calidns  pusilla 
Sharp-tailed.  Calidns  acuminata 
Solitary,  Tnnga  sol  it  ana 
Spoonbill,  Eun,-norhynchus  pvgnwus 
Spotted.  Actitis  maculana 
Stilt.  Calidns  himantopus 
Terek.  Xenus  cmereus 
Upland,  Bartramia  longicauda 
Western,  Calidns  maun 
White-rumped.  Calidns  fuscicoUis 
Wood.  Tnnga  glareola 
S.APSUCKER.  Red-breasted. 
Sphyrapicus  ruber 
Red-naped.  Sph\Tapii  us  nm  haHs 
Williamson's.  Sphvropicu^  th\rnideus 
Yellow-bellied.  Sphyrnpu  u<  varius 
SCAUP.  Greater.  AMhvn  mania 

Lesser.  A\-thva  affinis 
SCOTER.  Black,  Melanitta  nigra 
Surf.  Melanitta  perspu  lUata 
White-winged.  Melanitta  fusca 
SCREECH-OWL.  Eastern.  ()tus  asin 
Puerto  Rican,  Otus  nudipes 
Western.  Otus  kennn ottii 
Whiskered.  Otus  tnchopsis 
SCRUB-IAY.  Florida.  Aphelncnma 
coerulf'srens 
Island.  Aphelocnina  insiiluns 
Western.  Aphelo(<>ma  i  alifomica 


SEA-EAGLE,  Steller's,  Haliaeetus 

pelagicus 
SEEDEATER.  White-collared. 

Sporophila  torqueola 
SHEARWATER.  Audubon's.  Puffinus 
Iherminieri 
Black-vented,  Puffinus  opisthomelas 
Buller's.  Puffinus  bulleri 
Christmas,  Puffinus  nativitatis 
Cory's,  Calonectris  diomedea 
Flesh-footed.  Puffinus  carneipes 
Greater,  Puffinus  gravis 
Little,  Puffinus  assimilis' 
Manx.  Puffinus  puffinus 
Pink-footed,  Puffinus  creatopus 
Short-tailed.  Puffinus  tenuirostns 
Sooty.  Puffinus  griseus 
Townsend's.  Puffinus  auricularis 
Wedge-tailed.  Puffinus  pacificus 
SHOVTLER,  Northern.  Anas  clypeata 
SHRIKE,  Loggerhead.  Lanius 
ludovicianus 
Northern,  Lanius  excubitor 
SISKIN,  Pine,  Carduehs  pinus 
SKIMMER,  Black.  Rhynchops  niger 
SKUA.  Great,  Stercorarius  skua 
South  Polar.  Stercorarius 
maccormicki 
SMEW.  Mergellus  albellus 
SNIPE.  Common.  Gallinago  gallinago 
Jack,  Lymnocryptes  minimus 
Pin-tailed.  Gallinago  stenura 
Swinhoe's,  Gallinago  megala 
SOLITAIRE,  Townsend's,  Myadestes 

toi\'nsendi 
SOR.^.  Porzana  Carolina 
SPARROW,  American  Tree.  Spizella 

Bill  hniuii  >■  A I :nophila  aestivalis 
Bairds,  Ammodramus  bairdii 
Black -chinned,  Spizella  atrogularis 
Black-throated,  Amphispiza  bilineata 
Botlens.  Aimophila  botterii 
Brewer  s.  Spizella  breweri 
Cassin's,  Aimophila  cassinU 
Chipping,  Spizella  passerina 
Clay-colored,  Spizella  pallida 
Field.  Spizella  pusilla 
Five-striped,  Aimophila 

quinquestriata 
Fox.  Passerella  iliaca 
Golden-crowned,  Zonotrichia 

atricapilla 
Grasshopper.  Ammodramus 

savannanim 
Harris's.  Zonotrichia  qutrula 
Henslow's,  Ammodramus  henslowii 
Lark.  Chondestes  grammacus 
Le  Conte's,  Ammodramus  leconteii 
Lincoln's,  Melospiza  lincolnii 
Nelson's  Sharp-tailed,  Ammodramus 

nelsoni 
Olive,  Arremonops  rufivirgatus 
Rufous-crowned,  Aimophila  ruficeps 
Rufous-winged,  Aimophila  carpalis 
Sage,  Amphispiza  belli 
Savannah.  Passerculus  sandwichensis 
Seaside.  Ammodramus  maritimus 
Saltmarsh  Sharp-tailed. 
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Ammodrnmui  caudarutus 
Song.  Mrlnsptzd  m^'lodia 
Swamp.  Shlnspiza  uron^iana 
\'esppr.  Pnofcftes  uramiueus 
White-crrjwned.  Zonntnchia 

leucophns 
Whitp-throatpd.  Zonotrichia  albicollis 
VVorthen  s.  Spizclla  wortheni 
SPARKOWHAUK.  Japanese.  Accipiter 

gulans 
SPI.VDALIS.  Puerto  Ruan.  Spindalis 

portoDi  ensis 
SPOONBILL,  Roseate.  Aiaia  ajajci 
ST.-\RLING.  C;hestnut-f.heeked.  Stumus 
philippen^is 
VVhite-cheeked.  St  urn  us  i  ineraceus 
STARTHRQAT.  Plain-capped. 

Heliomiister  cnnstantn 
STILT.  Black-necked.  Himantopus 

mexicanus 
STINT,  Little.  Calidns  minuta 
Long-toed.  Calidns  suhmmuta 
Red-necked,  Calidns  ruficollis 
Temminck's.  Ccilidris  temminckii 
STORK,  Wood.  Mvrtpna  amencnna 
STORM-PETREL.  Ashv,  Oceanodroma 
bomochroa 
Band-rumped.  Oceanodroma  castro 
Black.  Oreanndroma  mplania 
Fork-tailed.  Oreanndroma  turcata 
Leach  s.  Oceanodroma  leucorhoa 
Least.  Oceanodroma  microsoma 
Tristram '.s.  Oceanodroma  thstrami 
VVedge-rumped.  Oceanodroma  tethvs 
White-faced,  Pelaondroma  marina 
Wilson's.  Oceanites  nceanicus 
SLTIFBIRD,  Aphriza  virgata 
SWALLOW.  Bahama.  Tachycineta 
cyaneoviridis 
Bank.  Ripana  npaha 
Barn,  Hirundo  rustica 
Cave,  Petrnc  helidon  fulva 
Cliff,  Petrochelidon  pvrrhonotn 
Northern  Rouoh-winged, 

Stelgidopteryx  sernpennis 
Tree,  Tachvcmeta  hicolnr 
Violet-green,  Tachvcmeta  thalassina 
SW.AN,  Trumpeter.  Cygnus  buccinator 
Tundra,  Cvgnu^  rolumbianus 
Whooper,  (Agnus  tvgnus 
SWIFT.  Black,  (^n.'psploid^'i  ntger 
Chimney.  Ohaetura  pehn^ica 
Commfjn.  Apus  apus 
Fork-tailed.  Apus  parificus 
\'au\\.  Chuf'tura  vauxi 
White-c  oUared.  Streptoprorne  zonaris 
White-throatt'd,  Aemnautes  saxatalis 
TANAtiER,  Flam'>-(  niored.  Piranga 
bidentuta 
Hepatic.  Pirangu  (lava 
Puerto  Rk  an   Xeospim^uii  speculifenis 
Scarlet.  Piruuiia  nbvacea 
Summer.  Piranga  rubra 
Western,  Pimn'^n  ludnvicmna 
TATTLER,  Cra\-taile(i,  Heteroscelus 
brevipes 
Wandering.  Heteroscelus  inranus 
TEAL.  Baikal.  Anas  formosa 
Blui'-\\  inui'd.  Anas  discors 


Cinnamon,  Anas  cyanoptera 

Green-winged.  Anas  crecca 
TERN.  Aleutian,  Sterna  aleutica 

Arctic.  Sterna  paradisaea 

Black.  Chlidonias  niger 

Black-naped.  Sterna  sumutrnna 

Bridled,  Sterna  anaeihetus 

Caspian.  Sterna  caspia 

Common.  Sterna  hirundo 

Elegant.  Sterna  elegans 

Forster's.  Sterna  forsteri 

Gray-backed.  Sterna  lunata 

Gull-billed,  Sterna  nilntica 

Least.  Sterna  antillarum 

Little.  Sterna  albifrons 

Roseate.  Sterna  dougallii 

Royal.  Sterna  maxima 

Sandwich.  Sterna  sandvicensis 

Sooty.  Sterna  fuscata 

White.  Gygis  alba 

White-winged.  Chlidonias 
leucopterus 
THRASHER.  Bendire's,  Toxostoma 
bend  ire  i 

Brown,  Toxostoma  rutum 

California,  Toxostoma  redivivum 

Crissal,  Toxostoma  crissale 

Curve-billed,  Toxostoma  cun.'irostre 

Le  Conte"s,  Toxostoma  lecontei 

Long-billed,  Toxostoma  longirostre 

Pearly-eyed.  Margarops  fuscatus 

Sage,  Oreoscoptes  montanus 
THRl'SH.  Aztec,  Ridgwavia  pinicola 

Bicknell's.  Catharus  bicknelli 

Blue  Rock.  Monticoia  solitarius 

Dusky.  Tardus  naumanni 

Eyebrowed.  Tardus  obsrurus 

Gray-cheeked.  Catharus  minimus 

Hermit.  Catharus  guttatus 

Red-legged.  Tardus  plumbeus 

Swainson's.  Catharus  ustulatus 

Varied.  Ixoreus  naevius 

Wond,  Hvlocichla  mustelina 
TITMOUSE.  Bridled.  Baeolophus 
wolhveberi 

Juniper.  Baeolophus  ridgwavi 

Oak.  Baeolophus  inornatus 

Tufted.  Baeolophus  bicolor 
TOWHEE.  Aberts.  Pipilo  aberti 

California.  Pipilo  crissalis 

Canyon,  Pipilo  fuscus 

Eastern.  Pipilo  erythrophtbulmus 

Green-tailed.  Pipilo  rhlorurus 

Spotted.  Pipilo  marulatus 
TROGON.  Eared.  Euptilntus  neoxenus 

Elegant.  Trogon  elegans 
TROPICBIRD.  Red-billed   PhnHhnn 
aethereus 

Red-tailed.  Phaethon  ruhnruuda 

White-tailed.  Phaethon  lepturus 
TURNSTONE,  Black.  Arenaria 
melanocephala 

Ruddy,  Arenaria  interpres 
VEERY,  Catharus  fusrescens 
VERDIN,  Auriparus  flavicnps 
VIOLET-EAR,  Green,  Colibri  thalassmus 
X'IREO.  Bells,  Vireobellii 

Black-capped,  Vireo  athcapillus 

Black-whiskered.  \'iren  altiloquus 


Blue-headed,  Vireo  solitarius 
Cassin's,  Vireo  cnssinii 
Gray.  Vireo  vicinior 
Hutton's,  Vireo  huttoni 
Philadelphia,  Vireo  philadelphicus 
Plumbeous,  Vireo  plumbeus 
Puerto  Rican,  Vireo  latimeri 
Red-eyed.  Vireo  olivaceus 
Warbling,  Vireo  gilvus 
White-eyed.  Vireo  griseus 
Yellow-green,  Vireo  flavoviridis 
Yellow-throated,  Vireo  flavifrons 
X'ULTURE,  Black,  Coragvps  atratus 

Turkey,  Cathartes  aura 
WAGTAIL.  Black-backed.  Motacilla 

lugens 
Gray,  Motacilla  cinerea 
White,  Motacilla  alba 
Yellow.  Motacilla  flava 
WARBLER,  Adelaides.  Dendroica 

adelaidae 
Arctic,  Phylloscopus  borealis 
Bachman's.  Vermivora  bachmanii 
Bay-breasted.  Dendroica  castanea 
Black-and-white,  Mniotilta  varia 
Black-throated  Blue.  Dendroica 

caerulescens 
Black-throated  Gray.  Dendroica 

nigrescens 
Black-throated  Green.  Dendroica 

virens 
Blackburnian,  Dendroica  fusca 
Blackpoll.  Dendroica  striata 
Blue-winged.  \'ermivora  pinus 
Canada.  W'ilsonia  canadensis 
Cape  May.  Dendroica  tigrina 
Cerulean.  Dendroica  cerulea 
Chestnut-sided,  Dendroica 

pensylvanica 
Colima,  Vermivora  crissalis 
Connecticut.  Opomrnis  agilis 
Elfin-woods,  Dendroica  angelae 
Golden-cheeked,  Dendroica 

chrysoparia 
Golden-cTowned,  Basileuterus 

culicivorus 
Golden-winged.  \'ermivora 

chrysoptera 
Grace's,  Dendroica  graciae 
Hermit.  Dendroica  occidentalis 
Hof)ded.  W'ilsonia  citrina 
Kentuckv.  Oporornis  formosus 
Kirtland's,  Dendroica  kirtlandii 
Lucy's.  Vermivora  luciae 
MacGillivray's,  Oporornis  tolmiei 
Magnolia,  Dendroica  magnolia 
Mourning.  Oporornis  Philadelphia 
Nashville.  Vermivora  ruficapilla 
Olive.  Peucedramus  taeniatus 
Orange-crcnvned,  \'ermivora  celata 
Palm.  Dendroica  palmarum 
Pine.  Dendroica  pinus 
Prairie.  Dendroica  discolor 
Pr(3thonotar\-.  Protonotaria  citrea 
Red-faced,  Cardellina  ruhrifrons 
Rufous-capped,  Basileuterus  rufilrons 
Swainson's,  Limnothlvpis  sivainsonii 
Tennessee.  Vermivora  peregrina 
Townsends.  Dendroica  townsendi 
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Virginia's.  Vermivora  virginiae 
Willow.  Phylloscopus  trochilus 
Wilson's.  Wilsonia  pusilla 
Worm-eating.  Helmitheros  vermivorus 
Yellow.  Dendroica  petechia 
Yellow-rumped,  Dendroica  coronata 
Yellow-throated.  Dendroica  dominica 
WATERTHRUSH.  Louisiana.  Seiurus 
motacilla 
Northern.  Seiurus  noveboracensis 
WAX  WING.  Bohemian.  Bombycilla 
garrulus 
Cedar.  Bombvcilla  cedrorum 
WHEATEAR.  Northern.  Oenunthe 

oenanthe 
WHIMBREL.  Sumenius  phaenpus 
WHIP-POQR-WILL.  Cnpnmuy^us 

vociferus 
WHISTLING-DUCK.  Black-bellied. 
Dendrocygna  autumnulis 
Fulvous.  Dendrocygna  bicolor 
West  Indian,  Dendrocygna  arborea 
WIGEON.  American.  Anas  amemunn 

Eurasian.  Anas  penelope 
WILLET.  Catoptrophonis  semipalmatus 
WOOD-PEWEE.  Eastern.  Contopus 
virens 
Western.  Contopus  sordidulus 
W()GDC0C:K.  American.  Scolopa.x 
minor 
Eurasian.  Scolopax  nisticola 
WOODPECKER.  Acorn.  Meinneipes 
formicivorus 
Arizona.  Picoides  nrizonae 
Black-backed.  Picoides  arcticus 
Downv.  Picoides  pubescens 
Gila,  \lelanerpes  uropygialis 
Golden-fronted.  Melanerpes  aurifrons 
Hairv.  Picoides  villosus 
Ivorv-billed.  Campephdus  principalis 
Ladder-backed.  Picoides  scalaris 
Lewis's,  Melanerpes  lewis 
Nuttalls.  Picoides  nuttallii 
Pileated.  Dr\ocopus  pileatus 
Puerto  Rican.  Melanerpes 

portoncensis 
Red-bellied,  Melanerpes  carolinus 
Red-cockaded.  Picoides  borealis 
Red-headed,  Melanerpes 

errthrocephalus 
Strickland's.  Picoides  strickhindi 
Three-toed.  Picoides  tridactvlus 
White-headed.  Picoides  albolan-atus 
WOODSTAR.  Bahama.  Calliphlox 

evelvnae 
WREN.  Bewick's  Thryothorus  bewickii 
Cactus.  Campylorhyni  bus 

brunneicapillus 
Canvon.  Catherpes  niexicanus 
Carolina.  Thryothorus  ludovicianus 
House.  Troglodytes  aedon 
Marsh.  Cistothorus  palustris 
Rock.  Salpinctes  obsoletus 
Sedge.  Cistothorus  platensis 
Winter.  Troglod\-tes  troglod\-tes 
WRYNECK.  Eurasian.  Ivnx  torquiHa 
YELLOWLEGS.  Greater.  Tringa 
melanoleuca 
Lesser.  Tringa  flavipes 


"YELLOWTHROAT.  Common. 
Geothlypis  trichas 
Grav-crowned.  Geothlypis 

poliocephala 
(2)  Taxonomic  listing  Species  are 
listed  in  phylogenetic  sequence  by 
scientific  name,  with  the  common 
(English)  name  following  the  scientific 
name.  To  help  clarify  species 
relationships,  we  also  list  tho  higher- 
level  taxonomic  categories  of  Order. 
Familv.  and  Subfamily. 
Order  GA\-lIFORMES 
Family  GAVIIDAE 

Gavia  stellata,  Red-throated  Loon 
Gavia  arctica.  .\rctic:  Loon 
Gavia  pacifica.  Pacifit.  Loon 
Gavia  immer.  Common  L(jon 
Crovia  adamsii.  YelUnv-billed  Loon 
Order  PODICIPEDIFORMKS 
Familv  PODICIPFDIDAK 

Tachvbaptus  dominiciis.  Lt'a>t  Grebe 
Podiivmbus  podiceps.  Pied-billed 

Grebe 
Podiceps  iiun'us.  H.irmnl  tjii-hc 
Podiceps  gnsrgena.  Red-neck^'d  Cirebe 
Podiceps  nigricoUis.  Eared  Grebe 
Aecbmophorus  occidentallis.  West«'rn 

Grebe 
Aecbmophorus  <  larkii.  Clark  s  Grebe 
Order  PROCELLARIFORMES 
Familv  DIOMEDEIDAL 

Thalassnrche  chlororhynchos. 

Yellow-nosed  Albatross 
Phoebastria  immutubilis.  Laysan 

Albatross 
Phoebastria  nignpes.  BUck-footed 

Albatros 
Phoebastnii  (illHitni-.  .^hiirt-tailed 
Albatross 
Family  PROCELLARIIDAL 
Fulmnrus  glncialis.  Northern  Fulmar 
Pterodroma  nei^iecta.  Kermadec  Petrel 
Pterodroma  iirniinjoniana.  Herald 

Petrel 
Pterodronui  ultinni.  Mur[4i\  s  Petrel 
Pterodroma  mexpei  tuln.  Mottled 

Petrrl 
Pterodroma  hn'-itnln.  Black-capped 

Petrel 
Pterodronui  externa,  juan  Fernandez 

Petrel 
Pterodroma  phaeopygia.  D.irk-rumppd 

Petrel 
Pterodnnna  i  en,'ii  i.'/;>,  \\  hitf-m'i  k(  li 

Petrel 
Pterodroma  hvpoleuca,  Benin  Petrel 
Pterodroma  coo'kii.  Cook's  Petrel 
Bulweria  bulweni.  Bulwer's  Petrel 
Calonectns  diomedea.  Cory's 

Shearwater 
Puffinus  cretitnpus.  Piiik-fontt'd 

Shearwater 
Puffinus  carneipes.  Fleshiuutud 

Shearwater 
Puffinu>  gra\is.  Grertter  ShtMrw.iter 
Puffinus  pacificus,  \Vedgc-t,iili'(i 
Shearwater 


Ihittuius  tiulhTi   Hiilli'r's  Shearwater 
Puttinus  gnseus,  booty  Shearwater 
Puffinus  tenuirostris.  Short-tailed 

Shearwater 
Puffinus  nativitatis,  Christmas 

Shearwater 
Puffinus  puffinus,  Manx  Shearwater 
Puffinus  auricularis.  Townsend's 

Shearwater 
Puffinus  opisthomelas.  Black-vented 

Shearwater 
Puffinus  Iherminieh.  Audubon's 

Shearwater 
Puffinus  assimilis.  Little  Shearwater 
Family  HYDROBATIDAE 

Oceanites  oceanicus.  Wilson's  Storm- 

Petrel 
Pelagodroma  manna.  White-faced 

Storm-Petrel 
Oceanodroma  furcata.  Fork-tailed 

Storm-Petrel 
Oceanodroma  leucorhoa.  Leach's 

Storm-Petrel 
Oceanodroma  homochroa,  Ashy 

Storm-Petrel 
Oceanodroma  castro,  Band-rumped 

Storm-Petrel 
Oceanodroma  tethys,  Wedge-rumped 

Storm-Petrel 
Oceanodroma  melania.  Black  Storm- 
Petrel 
Oceanodroma  tristrami,  Tristram's 

Storm-Petrel 
Oceanodroma  microsoma.  Least 
Storm-Petrel 
Order  PELECANIFOKML.S 
Famih  PHAKTHONTIDAE 
Phaethon  lepturus.  White-tailed 

Tropicbird 
Phaethon  aethereus.  Red-billed 

Tropicbird 
Phaethon  rubricauda.  Red-tailed 
Tropicbird 
Family  SULIDAE 

Sula  dactylatra.  Masked  Booby 
Sula  nebouxii.  Blue-footed  Booby 
Sula  leucogaster.  Brown  Booby 
Sula  sula.  Red-footed  Booby 
Morus  bassanus.  Northern  Gannet 
Family  PELECANIDAE 
Pelecanus  eryihrorhvnchos,  American 

White  Pelican 
Pelecanus  occidentalis.  Brown 
Pelican 
1  amily  PHALACROCORACIDAE 
Phalacrocorax  penicillatus,  Brandt's 

Cormorant 
Phalacrocorax  brasilianus.  Nootropic 

Cormorant 
Phalacrocorax  auritus.  Double-crested 

Cormorant 
Phalacrocorax  carba.  Great  Cormorant 
Phalacrocorax  urile.  Red-faced 

Cormorant 
Phalacrocorax  pelagicus.  Pelagic 
Cormorant 
Family  ANHINGIDAE 

Anhinga  anhinga,  Anhinga 
Familv  FREGATIDAE 
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Fregata  magnificens.  Magnificent 

Frigatebird 
Fregata  minor.  Great  Frigatebird 
Fregata  anel.  Lesser  Friuatebird 
Order  CICOMIFURMES 
Family  ARDEIDAE 

Botaurus  lentigmosus,  American 

Bittern 
Ixohn'chus  sinensis.  Yellow  Bittern 
Ixobryrhus  exilis.  Least  Bittern 
Ixobry-chus  eurh}ihmus.  Schrenk's 

Bittern 
Ardea  herodms.  Great  Blu^■  H'^rnn 
Ardea  alba.  Great  Egret 
Mpsopho\-x  intermedia.  Intermediate 

Egret 
Egretta  eulophotes.  (;iiinese  Kgret 
Egretta  sacra.  Pacific  Reef-Egret 
Egretta  thula.  Snowy  Egret 
Egretta  raerulea.  Little  Blue  Heron 
Egretta  tncnlnr,  Triculored  Heron 
Egretta  rufesrens.  Reddish  Egret 
Bubulcus  ibis.  Cattle  Egret 
Butondes  virescens.  Green  Heron 
S'ycticorax  nvrticnra.x.  Bldck-c  r'>wned 

Night-Heron 
Syrtana'isa  violacea.  Yellow-crowned 

N'ight-Heron 
Gorsachius  gnisagi.  fapanese  Night- 
Heron 
Gorsachius  mpUinnlapb.u^.  Mdia\4in 
Night-Heron 
Family  THRESKIORMTHIDAE 
Subfamilv  Threskiornithinae 
Eudnrimus  albus.  White  ibis 
Eudocimus  ruber.  Scarlet  ibis 
Plegadis  falcinellus.  Glossv  Ibis 
Plegadi'i  rhihi.  White-faced  Ibis 
Subfamilv  Plataleinae 

Ajaia  ajaja.  Roseate  Spoonbill 
Family  CIGONIIDAE 
Jabiru  mvcteria.  [abiru 
Mvcterid  anT^ntand.  Wood  Stork 
Family  CATHARTII3AE 

(Joaigyps  ntrntu^.  Bla(  k  \'ulture 
Cathartes  (luni.  Turkey  Vulture 
Gvmnogvps  nilitornumiis.  California 
Condor 
Order  FHQENICCJPTERIFORMES 
Family  PHOENICfJPTERlDAE 
Phnenicnptf^ni^  ruh'T.  Greater 
Flamingo 
Order  ANSERIFORMES 
Family  ANATIDAE 
Subfamily  Deniiroi  \gninae 

Dendrncygna  (lutumnalis.  Black- 
bellied  Whistling-Duck 
Dendrorvgna  arborea.  West  Indian 

Whistling-I)u(  k 
Dendrocvgnii  hit  nlur.  F-ulvous 
Whistling-Duck 
Subfamily  Ansennae 

Anser  tabalis.  Bean  Goose 

Anser  albifrons.  (ireater  White-fronted 

Goose 
Chen  canagica.  Emperor  Goose 
Chen  caerulescens.  Snow  Goose 
Chen  rossii.  Ross's  Goose 
Bninta  ciinarjen^i^  Canada  Goose 


Branta  sandvicensis.  Hawaiian  Goose 
Branta  bernicla.  Brant 
Branta  leucnpsis.  Barnacle  Goose 
Cvgnus  buccinator.  Trumpeter  Swan 
Cygnus  columbianus.  Tundra  Swan 
Cygnus  cygnus.  Whooper  Swan 
Subfamily  Anatinae 

Aix  sponsa.  Wood  Duck 
Anas  strepera.  Gadwall 
Anas  falcata.  Falcated  Duck 
Anas  penelope.  Eurasian  Wigeon 
Anas  americana.  American  Wigeon 
Anas  rubnpes.  American  Black  Duck 
Anas  plat\Thynchos.  Mallard 
Anas  fulvigula.  Mottled  Duck 
Anas  mTilliana.  Hawaiian  Duck 
Anas  laysanensis.  Laysan  Duck 
Anas  poecilorhvncha.  Spot-billed 

Duck 
Anas  discors.  Blue-winged  Teal 
Anas  cyanoptera.  Cinnamon  Teal 
Anas  clypeata.  Northern  Shoyeler 
Anas  bahamensis.  White-cheeked 

Pintail 
Anas  acuta.  Northern  Pintail 
Anas  querqueduld.  Garganey 
Anas  formosa.  Baikal  Teal 
Anas  crecca.  Green-winged  Teal 
Aythya  valisnenu.  Can\asback 
.■\\ihva  americana.  Redhead 
Auhya  ferina.  Common  Pochard 
Ayihya  baeri.  Baer's  Pochard 
Ay'thya  collaris.  Ring-necked  Duck 
Aythya  fuliguld.  Tufted  Duck 
Aythya  marila.  Greater  Scaup 
Aythya  affinis.  Lesser  Scaup 
Polysticta  stelleri.  Steller's  Eider 
Somateria  fischeri.  Spectacled  Eider 
Somateria  spectabihs.  King  Eider 
Somateria  mollissima.  Common  Eider 
Histrionicus  histhonicus.  Harlequin 

Duck 
Melanitta  perspicillata,  Surf  Sc:oter 
Mekinitta  fusca.  White-winged  Scoter 
Melanitta  nigra.  Black  Scoter 
Clangula  hyemalis.  Long-tailed  Diu  k 
Bucephala  albeola,  Bufflehead 
Bucephala  clangula.  Common 

Goldeneye 
Bucephala  islandicn.  Barrow's 

Goldeneye 
Mergellus  alhellus.  Smew 
Lophodytes  cucullatus.  Hooded 

Merganser 
Mergus  merganser.  Common 

Merganser 
Mergus  serrator.  Red-breasted 

Merganser 
Nomonyx  dnminica.  Masked  Duck 
Oxvuru  jamait  ensis.  Ruddy  Duck 
Order  FALCONIFORMES 
Family  ACCIPITRIDAE 
Subfamily  Pandioninae 

Pandion  haliaetus.  Osprey 
Subfamily  Accipitrinae 

Chondrohierax  uncinatus.  Hook- 
billed  Kite 
Elanoides  forficatus,  Swallow  -tailed 

Kite 


Elanus  leucurus.  White-tailed  Kite 
Rostrhamus  sociabilis.  Snail  Kite 
Ictinia  mississippiensis.  Mississippi 

Kite 
Milvus  migrans.  Black  Kite 
Haliaeetus  leucocephalus.  Bald  Eagle 
Haliaeetus  albicilla,  White-tailed 

Eagle 
Haliaeetus  pelagicus.  Steller's  Sea- 
Eagle 
Circus  cyaneus.  Northern  Harrier 
Accipiter  gularis.  lapanese 

Sparrowhawk 
Accipiter  stnatus.  Sharp-shinned 

Hawk 
Accipiter  cooperii.  Cooper's  Hawk 
Accipiter  gentilis.  Northern  Goshawk 
Asturina  nitida.  Gray  Hawk 
Buteogallus  anthracmus.  Common 

Black-Hawk 
Parahuteo  unicimtus.  Harris's  Hawk 
Buteo  lineatus.  Red-shouldered  Ha'.vk 
Buteo  platvpterus.  Broad-winged 

Hawk 
Buteo  brach\urus,  Short-tailed  Hawk 
Buteo  snainsoni.  Swainson's  Hawk 
Buteo  albicaudatus.  White-tailed 

Hawk 
Buteo  albonotatus.  Zone-tailed  Hawk 
Buteo  solitarius.  Hawaiian  Hawk 
Buteo  jamaicensis.  Red-tailed  Hawk 
Buteo  regalis.  Ferruginous  Hawk 
Buteo  lagopus.  Rough-legged  Hawk 
Aquila  chr\-saetos.  Golden  Eagle 

Family  FALCONIDAE 

Subfamily  Caracarinae 

Caracara  (  heriway.  Crested  Caracara 

Subfamily  Falconinae 

Falco  tmnuncuhis.  Eurasian  Kestrel 

Faico  span-erius.  American  Kestrel 

Falco  columbarius.  Merlin 

Falco  femoralis.  Aplomado  Fah  cm 

Falco  rusticolus.  Gyrfalcon 

Falco  peregrinus.  f'eregrine  Falcon 

Falco  mexicanus.  Prairie  Falcon 

Order  GRUIFORMES 

Family  R.\LLIDAE 

Coturnicops  novebnrncensis.  Yellow 

Rail 
Laterallus  lamaicensis.  Black  Rail 
Crex  crex.  Corn  C^rake 
Ballus  longirostri.-i.  f^lapper  Rail 
Rallus  elegans.  King  Rail 
Rallus  limicola.  \'irginia  Rail 
Porzana  Carolina.  Sora 
Porzana  flaviventer.  Yellow-breasted 

Crake 
Porphyrula  martinlcu.  Purple 

Gallinule 
Gallinula  chloropus.  (iommon 

Moorhen 
Fulica  atra.  Eurasian  Coot 
Fulica  alai.  Hawaiian  Coot 
Fulica  americana.  American  Coot 
Fulica  caribaea.  ("aribbean  Coot 

Family  ARAMIDAE 
Aramus  guarauna.  Lirnpkin 

Family  GRLTDAE 
Grus  canadensis.  Sandhill  Crane 
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Grus  gnis.  Common  Crane 
Grus  americana.  Whooping  Crane 
Order  CHARADRIIFORMES 
Family  CHARADRIIDAE 
Subfamily  Vanellinae 

Vanellus  vnnellus.  Northern  Lapwing 
Subfamily  Charadriinae 

Pluvialis  squatarola.  Black-bellied 

Plover 
Pluvialis  dominira.  American  Golden- 
Plover 
Pluvialis  fulva,  Pacific  Golden-Plover 
Charadrius  mongolus.  Mongolian 

Plover 
Charadrius  leschenaultii.  Greater 

Sand  Plover 
Charadrius  alexandrinus.  Snowy 

Plover 
Charadrius  wilsonia.  Wilson's  Plover 
Charadrius  hiaticula.  Common 

Ringed  Plover 
Charadrius  semipalmatus, 

Semipalmated  Plover 
Charadrius  melodus.  Pipmg  Plover 
Charadrius  dubius.  Little  Ringed 

Plover 
Charadrius  vociferus.  Killdeer 
Charadrius  montanus.  Mountain 

Plover 
Charadrius  morinellus.  Eurasian 
Dotterel 
Family  HAEMATOPODIDAE 

Haematopus  palliatus,  American 

Oystercatcher 
Haematopus  faac/i/nanj.  Black 
Ovstercatcher 
Family  RECURVIROSTRIDAE 
Hirnantopus  mexicar^us.  Black- 
necked  Stilt 
Eecur\'irostra  americana.  American 
Avocet 
Family  lACANIDAE 

Jacana  spinosa.  Northern  Jacana 
Family  SCOLOPACIDAE 
Subfamily  Scolopacinae 
Tringa  nebularia.  Common 

Greenshank 
Tnnga  melanoleuca.  Greater 

Yellowlegs 
Tringa  flavipes.  Lesser  Yellowlegs 
Tringa  stagnutilis.  Marsh  Sandpiper 
Tringa  en'thropus.  Spotted  Redshank 
Tringa  glareola.  Wood  Sandpiper 
Tringa  solitaria,  Solitary  Sandpiper 
Catoptrophorus  semipalmatus.  Willet 
Heteroscelus  incanus.  Wandering 

Tattler 
Heteroscelus  brevipes.  Gray-tailed 

Tattler 
Actitis  hvpoleucos.  Common 

Sandpiper 
Actitis  macularia.  Spotted  Sandpiper 
Xenus  cinereus.  Terek  Sandpiper 
Bartramia  longicauda.  Upland 

Sandpiper 
iXumenius  minutus.  Little  Curlew 
Numenius  borealis.  Eskimo  Curlew 
Numenius  phaeopus.  Whimbrel 
Numenius  tahitiensis,  Bristle-thighed 


Curlew 

S'umenius  madagasrariensis.  Far 

Eastern  Curlew 
Numenius  amem  (inu>.  Lnnii-liiili'ii 

Curlew 
Limosa  limosa.  Blad-tailfd  (."(iu  it 
Limosa  haemastii a.  Hudsdiiian 

God  wit 
Limosa  lappnnu  <i.  Bar-tdiled  Gdiiwil 
Limosa  U-doa.  Marbled  trodwit 
Arenaria  mtfrpres.  Ruddv  Turnstone 
Arenaria  melanorfphaln.  31ai  k 

Turnstone 
Aphrizn  virgata.  Surfbird 
Calidns  tenuirostris.  Gn-at  Knot 
Calidris  canutus.  Red  Knot 
Calidns  alba.  Sanderling 
Calidris  pusilla.  Semipalmated 

Sandpiper 
Calidns  maun.  Western  Sandpiper 
Calidns  ruficollis.  Red-necked  htmt 
Calidris  minuta.  Little  Stint 
Calidns  temmimkii.  Temminrk's 

Stint 
Calidris  subminuta.  Long-tned  Stint 
Calidns  mmutilln.  Least  Sandpiper 
Calidris  fusciroUis.  White-rum ped 

Sandpiper 
Calidns  hairdii.  Baird's  Sandpiper 
Calidris  melanotos.  Pectoral 

Sandpiper 
Calidns  acuminata.  Sharp-taiK'ii 

Sandpiper 
Calidns  mantima.  Purple  Sandpij-uT 
Calidris  ptilocnemis.  Rock  Sandpiper 
Calidns  alpina.  Dunlin 
Calidns  ferruginea.  Curlew  Sandpiper 
Calidns  himantopus.  Stilt  Sandpiper 
Eur\'norhynchus  pygmeus.  Spoonbill 

Sandpiper 
Umicola  falcmellus.  Brnad-hilled 

Sandpiper 
Tryngites  subruficollis.  Buff-br>'ast 

Sandpiper 
Philomachus  pugnax.  Ruff 
Limnodromus  gns^'us.  Shdrt-billed 

Dowitcher 
Limnodromus  scolnpai  fu^-.  Lung- 
billed  Dowitcher 
Lvmnocr\ptes  minimus   lack  Snipe 
Gallinago  gallmago.  Common  Snipe 
Gallinago  stenura.  Pin-tailed  Snipe 
Gallinago  megala.  Swinhoe's  Snipe 
Scolopax  nisticola.  Eurasian 

Woodcock 
Scolopax  minor.  American  Woodcock 
Phalaropodinae 

Phalaropus  tricolor.  Wilson's 

Phalarope 
Phalaropus  lobntus.  Red-necked 

Phalarope 
Phalaropus  fuluana.  Red  Phalarope 
Family  LARIDAE 
Subfamily  Stercorariinae 

Stercoranus  skua.  Great  Skua 
Stercorarius  maccormicki.  South 

Polar  Skua 
Stercoranus  pumarinus.  Pomarine 
Jaeger 


■d 


Stercoranus  parasiticus.  Parasitic 

jaeger 
Stercoranus  longicaudus.  Long-tailed 
)aeger 
Subfamily  Larinae 
Lams  atricilla.  Laughing  Gull 
Larus  pipixcan.  Franklin's  Gull 
Lams  minutus.  Little  Gull 
Larus  ridibundus.  Black-headed  Gull 
Larus  Philadelphia.  Bonaparte's  Gull 
Ixirus  heermanni.  Heermann's  Gull 
Larus  crassirostris.  Black-tailed  Gull 
Larus  canus.  Mew  Gull 
Larus  delawarensis.  Ring-billed  Gull 
Larus  califomicus.  California  Gull 
Larus  argentatus.  Herring  Gull 
Larus  thayeri.  Thayer's  Gull 
Laws  glaucoides.  Iceland  Gull 
Larus  fuscus.  Lesser  Black-backed 

Gull 
Larus  schistisagus.  Slaty-backed  Gull 
Larus  livens.  Yellow-footed  Gull 
Larus  occidentalis.  Western  Gull 
Lirus  glaucescens.  Glaucous-winged 

(aill 
i^jru.s  hvperboreus.  Glaucous  Gull 
Larus  mahnus.  Great  Black-backed 

Gull 
Xema  sabini.  Sabine's  Gull 
H  ^^  .  ^ri^i.i'ivla.  Black-legged 

kittiudke 
Rissa  brevirostris.  Red-legged 

Kittiwake 
Hhodostethia  rosea,  Ross's  Gull 
Pagophila  ebumea,  Ivory  Gull 
Subfamily  Steminae 

Sterna  nilotica.  Gull-billed  Tern 
Sterna  caspia,  Caspian  Tern 
Sterna  maxima.  Royal  Tern 
Sterna  elegans.  Elegant  Tern 
Sterna  siirKhirm'^!'-   Sandwich  Tern 
Sterna  '■j-u-l'.;.',.-;   K--.-,.t.'  I-Tn 
Sterna  turn'!!'.':'  i  .  inmon  Tern 
Sterna  (uinuUsat-n  .\rctic  Tern 
Sterna  >'>r^teri.  Forster's  Tern 
Sff'n  :  .::hiir'-n'^.  Little  Tern 
SferiiiJ  a;,.',,,(;ri.'m.  Least  Tern 


Sterna 
Sterna 
Sterna 
Sterna 
Sterna 


ij/jhj;n,,'-Mj 


Black-naped  Tern 
"utianTem 
,  backed  Tern 
Bridled  Tern 
itv  Tern 


Chlidonias  leucopterus.  White- 
winged  Tern 
Chlidonias  niger.  Black  Tern 
A  nous  stolidus.  Brown  Noddy 
Anous  minutus.  Black  Noddy 
Anous  tenuirostris.  Lesser  Noddy 
Procelstema  cerulea.  Blue-gray 

Noddy 
Gvi:!^  liil'ii  \\  liite  Tern 
SiihfaimU  K>n(.hopinae 

l{\  rii  liops  niger.  Black  Skimmer 
imilv  ALCIDAE 
Alle  alle.  Dovekie 
Vria  aalge.  Common  Murre 
L'rio  lomvia.  Thick-billed  Murre 
Alca  tarda.  Razorbill 
Cepphus  grylle.  Black  Guillemot 


P 
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Cfpphuy'  (iilumlxi   Fii^fin  Ciiillt^mat 
Brai  h\T(iniph{is  nuirnuirdtuy.  Marbled 

Murrpl.'t 
Bruckvnim'tikiK  hrevirosths.  Kittiitz"s 

Murrf  Iff 
Synthlihnr(imf)hu->  hvpoleucus, 

Xantus's  Nfurrflf^t 
SvnthlibnnimphiK  rnjvt'n.  Craveri's 

Nturrf'lpt 
Svnthlihi'nnnphu--  untujuw^.  Ancient 

Murrelf't 
Ptvchonimphus  nlf^utu  us,  Cassin's 

Auklet 
Apthia  psittacula.  ParaJ^eet  Auklet 
Afthia  pusilla.  Least  Auklet 
Apthia  pv2.mafn.  Whiskered  Auklet 
Aethia  rnstatella.  Oested  Auklet 
Cerorhmca  monocerata.  Rhinoceros 

Auklet 
Frntercula  arctica.  Atlantic  Puffin 
FratPTcula  cornicuiata  Horned  Puffin 
Fratfrrula  rirrhiita.  Tufted  Puffin 
Order  C:()LUMBIFGRMES 
FamUv  COLUMBIDAE 

Columba  squamosa.  Scaly-naped 

Pigeon 
Columba  leucocephala.  White- 
crowned  Pigeon 
Columba  tlavirnstn-,.  Red-hiUed 

Pigeon 
Columba  mornata.  Plain  Pigeon 
Columba  fasciata.  Band-tailed  Pigeon 
Zfnaida  asiatica.  White-winged  Dove 
Zcnaida  iiunta.  Zenaida  Dove 
Zenaida  macrnura.  Mourning  Dove 
Columbma  mra.  Inca  Do\e 
Columbina  passerina.  Common 

Ground-Dove 
Columbma  talpamti  Ruddv  Ground- 
Dove 

Lfptotihi  vprr^'dUM  Whiti^-tipped 

Dove 
Gfotry^nn  chn-'na  kev  West  Qiiail- 

Dove 
Geotr\'onn  rnvstart-'i,  Bridlfd  Quail- 
Dove 
Geotr\'gon  mnntami  Ruddy  Quail- 
Dove 
Order  rrCILIFORMES 
FamilvrrmJDAF 
Subfamiiv  fiucuimaf 
Cui  ulwi  ruiinrus.  C  )[nnMn  Cuckoo 
Cuculus  saturatus.  Oriental  Cuckoo 
Curulwi  ttiiinx  Hnd'^'^nn-.  H.nvk- 
( !u<  kill  I 
Subfamiiv  (,'K.(  vzin-i'' 
CV«.(-\-zu>  enihnJpthalmus.  Black- 
billed  Cuckoo 
Cocrvzus  amerir<wus.  Yellow-billed 

C^uckoo 
(^ncryzus  mmor.  Mangrove  Cuckoo 
Saurf>thpra  vwtllnti.  Puerto  Rican 
Lizard-Cuckoo 
Subfamiiv  N'eomorphinae 

Gf'orrxY  i\  ( (ilitorniunus.  Greater 
RoadruiuvT 
Subfanuly  (irotopfiaginae 

Crotophaiia  am.  Smootfi-billed  Ani 
Crntnphiit:t}  sulcirostns.  Groove-billed 


Ani 
Order  STRIGIFORMES 
Family  TYTONIDAE 

Tvto  alba.  Barn  Owl 
Family  STRIGIDAE 

Otus  flammeolus,  Flammulated  Owl 
Otus  kennicottii.  Western  Screech- 

Gwl 
Otus  asio.  Eastern  Screech-Owl 
Otus  trichopsis.  Whiskered  Screech- 
Owl 
Otus  nudipes.  Puerto  Rican  Screech- 
Owl 
Bubo  virginianus.  Great  Horned  Owl 
Nyctea  scandiara.  Snowv  Owl 
Sumia  ulula.  Northern  Hawk  Ov\  1 
Glaucidium  gnoma.  Northern  P\  gmv- 

Owl 
Glaucidium  brasilianum.  Ferruginous 

Pygmy-Owl 
Micrathene  whitneyi,  Elt  CJwl 
Athene  cunicularia.  Burrowing  Owl 
Strix  occidentalis.  Spotted  CJwl 
Strix  varia.  Barred  Owl 
Strix  nebulosa.  Great  Gra\  Owl 
Asio  otus.  Long-eared  Owl 
Asio  flammeus.  Short-eared  (Jwl 
Aegolius  funereus.  Boreal  Owl 
Aegolius  acadicus.  Northern  Saw  - 
whet  Owl 
Order  CAPRIMULCiFURMES 
Family  CAPRIMULGIDAE 
Subfamily  Chordeilinae 

Chordeiles  acutipennis.  Lesser 

Nighthawk 
Chordeiles  minor.  Common 

Nighthawk 
Chordeiles  gundlachii.  Antillean 
Nighthawk 
Subfamily  Capimulginae 
Nyctidromus  albicoUi^.  Common 

Pauraque 
Phalaenoptilus  nuttallii,  Commf)n 

Poorwiil 
Caprimulgus  carolinensis.  Chuck- 

will's-widow 
Caprimulgus  ridgwayi.  Buff-(  oUared 

Nightjar 
Caprimulgus  vociferus.  Whip-poor- 
will 
Caprimulgus  noctitherus.  Puerto 

Rican  Nightjar 
Caprimulgus  indicus.  [ungle  Nightjar 
Order  APODIFORMES 
Family  APODIDAE 
Subfamily  Cypseloidinae 
Crypseloides  niger.  Black  Swift 
Streptoprncne  zonans.  White-collared 
Swift 
Subfamily  Chaeturinae 

Chaetura  pelagica,  '"himne\  Swift 
Chaetum  vauxi,  Vaux's  Swift 
Hirundapus  caudacutus.  White- 
throated  Needletail 
Subfamily  Apodinae 
Apus  apus.  Common  Swift 
Apus pacificus.  Fork-tailed  Swift 
Aemnautes  saxatalis.  White-throated 
Swift 


Tachornis  phoenicohia.  Antillean 
Palm-Swift 
Familv  TROCHILIDAE 
Subfamily  Trochilinae 

Colibri  thalassinus.  Green  Violet-ear 
Anthracothorax  dominicus.  Antillean 

Mango 
Anthracothorax  vindis.  Green  Mango 
Eulampis  holosericeus.  Green- 
throated  Carib 
Orthorhynchus  cristatus.  Antillean 

Crested  Hummingbird 
Chlorostilbon  maugaeus.  Puerto  Rican 

Emerald 
Cynanthus  latirnstris.  Broad-billed 

Hummingbird 
Hylocharis  leucotis.  White-eared 

Hummingbird 
Amazilia  beryllina.  Bervliine 

Hummingbird 
Amazilia  vucatanfnsis.  Bufi-bellied 

Hummingbird 
Aniazilia  violicfps.  Violet-crowned 

Hummingbird 
Lampornis  clenwnciae.  Blue-throated 

Hummingbird 
Eugenes  fulgens.  Magnificent 

Hummingbird 
HeliomastfT  constantii.  Plain-capped 

Starthroat 
Ca  Hi  phlox  evelynae.  Bahama 

Woodstar 
Calothorax  lucifer.  Lucifer 

Hummingbird 
Archilochus  colubris.  Ruby-throated 

Hummingbird 
Arrhilochus  alexandri.  Black-chinned 

Hummingbird 
Calypte  anna.  Annas  Hummingbird 
Calypte  costae.  Costa's  Hummingbird 
Stellula  calliope.  Calliope 

Hummingbird 
Selasphorus  platycprcus.  Broad-tailed 

Hummingbird 
Selasphorus  rufus.  Rufous 

Hummingbird 

Selasphorus  sasin.  Allen's 

Hummingbird 

Order  TROGONIFORMES 

Familv  TROGONIDAE 

Subfamily  Trogoninae 

Trogon  elegans.  Elegant  Trogon 
Euptilotus  neoxenus.  Eared  Trogon 
Order  UPUPIFORMES 
Familv  CPUPIDAE 

I'pupa  epops.  Eurasian  Hoopoe 
Order  COR.\CIIFORMES 
Familv  ALCEDINIDAE 
Subfamiiv  Cerylinae 

Ceryle  torquatu.  Ringed  Kingfisher 
Ceryle  alcyon.  Belted  Kingfisher 
C^hloroceryle  amencana.  Cireen 
Kingfisher 
Order  PICIFORMES 
Familv  PICIDAE 
Subfamily  lynginae  • 

lynx  torquilla.  Eurasian  Wryneck 
Subfamily  Picinae 

Melanerpes  lewis.  Lewis's 


Federal  Register/ Vol.  66,  No.  198 /Friday.  October  12.  200 V  Proposed  Rules 


52297 


Woodpecker 
Melanerpes  portoricensis.  Puerto 

Rican  Woodpecker 
Melanerpes  erythrocephalus.  Red- 
headed Woodpecker 
Melanerpes  formicivorus.  Acorn 

Woodpecker 
Melanerpes  uropygialis.  Gila 

Woodpecker 
Melanerpes  aurifrons.  Golden-fronted 

Woodpecker 
Melanerpes  carolmus.  Red-bellied 

Woodpecker 
Sph\rapicus  thxroideus.  Williamson's 

Sapsucker 
Spb\rapicus  vanus.  Yellow-bellied 

.Sapsucker 
Sph\Tapicus  nurhalis.  Red-naped 

Sapsucker 
Sph\Tapicus  ruber.  Red-breasted 

Sapsucker 
Picoides  scalans.  Ladder-backed 

Woodpecker 
Picoides  nuttallii.  Nuttall's 

Woodpecker 
Picoides  pubescens.  Downv 

Woodpecker 
Picoides  villosus.  Hairy  Woodpecker 
Picoides  anzonae.  Arizona 

Woodpecker 
Picoides  stricklandi.  Strickland's 

Woodpecker 
Picoides  horealis.  Red-cockaded 

Woodpecker 
Picoides  albolan-atus.  White-headed 

Woodpecker 
Picoides  tridactylus.  Three-toed 

Woodpecker 
Picoides  arcticus.  Black-backed 

Woodpecker 
Colaptes  auratus.  Northern  Flicker 
Colaptes  chry'soides.  Gilded  Flicker 
Dryocopus  pileatus.  Pileated 

Woodpecker 
Campephilus  principalis.  Ivory-billed 
Woodpecker 
Order  PASSERIFORMES 
Family  TYRANNIDAE 
Subfamily  Elaeniinae 

Camptostoma  imberbe.  Northern 

Beardless-Tyrannulet 
Elaenia  martinica.  Caribbean  Elaenia 
Subfamily  Fluvicolinae 

Contopus  cooperi.  Olive-sided 

Flycatcher 
Contopus  pertinax.  Greater  Pewee 
Contopus  sordidulus.  Western  Wood- 

Pewee 
Contopus  virens.  Eastern  Wood-Pevk-ee 
Contopus  latirostris,  Lesser  Antillean 

Pewee 
Empidonax  flaviventris.  Yellow- 
bellied  Flycatcher 
Empidonax  virescens.  Acadian 

Flycatcher 
Empidonax  ainorum.  Alder 

Flycatcher 
Empidonax  traillii.  Willow  Flycatcher 
Empidonax  minimus.  Least 


Flycatcher 
Empidonax  hammnndii.  Hammond's 

Flycatcher 
Empidonax  wrightn.  Gray  Fly(  at(  her 
Empidonax  oberh(^lspn  Du^ky 

Flycatcher 
Empidonax  difficihs.  Pacific-slope 

Flvcatcher 
Empidonax  o(  ridentahs,  Cordilleran 

Flvcatcher 
Empidonax  tulvifrom.  Buff-hreasted 

Flycatcher 
Savornis  nigricans.  Black  Phoebe 
Savornis  phoebe.  Eastern  Phoebe 
Savornis  sava.  Sav's  Phoebe 
Pvwcephalus  rubmus.  Vermilion 
Flycatcher 
Subfamily  Tvranninae 
Mviarchus  tubf^rcuUfer.  Dusky-capped 

Flycatcher 
Mviarchus  cmerascens,  Ash-thruated 

Flycatcher 
Mviarc  has  nuttinci  Nuttint's 

Flycatcher 
Mviarchus  cnnitus.  threat  Crested 

Flycatcher 
Mviarchus  tvran;niiu>  t^rown-crested 

Flvcatcher 
Mviarchus  antillaruni,  Puerto  Rican 

Flycatcher 
Pitangus  sulphuratus.  Great  Kiskadee 
Myiodvnnstps  luteiventns.  Sulphur- 
bellied  Flycatcher 
Txrannus  mFlanchoiicus.  Tropical 

Kingbird 
Tvrannus  courhii.  Couch's  Kinchird 
7\Tann(ii.  vociferans.  Cassin'^ 

Kingbird 
T\rannus  crassirostns.  Thu  k-hill''(i 

Kingbird 
Tvrannus  vertualis.  Western  Kingbird 
Tvrannus  tvrannus.  Eastern  Kingbird 
T\Tannus  dommicensis.  Gray 

Kingbird 
T\rannus  caudifasciatus.  Loggerhead 

Kingbird 
T\Tannus  forficatus.  Scissor-tailed 

Flvcatcher 
Tvrannus  savana.  Fork-tailed 

Flycatcher 
Pachvramphus  aglaiae.  Rosp-throated 
Becard 
Family  L^NIIDAE 

Lanius  ludovicianus.  Loggerhead 

Shrike 
Lanius  excubitor.  Northern  Slinke 
Family  VIREONIDAE 

Vireo  gnseus.  White-eved  \'iren 

Vireo  latimen.  Puerto  Ru.an  Xireo 

Vireo  bellu.  Bell's  \ireo 

Vireo  atricapiUus.  Black-(  .ippt'd  \'ireo 

Vireo  vicmior.  Gray  Vireo 

Vireo  flavifrons.  Yellow-throated 

Vireo 
Vireo  plumbeus.  Plumbeous  Vireo 
Vireo  cassmn.  Cassin's  \'ireo 
VTrpo  solitarius.  Blue-headed  \'ireo 
Vireo  huttoni.  Huttons  \ireo 
Vireo  gilvus.  Warbling  Vireo 


\  jrpi)  philadelphicus,  Philadelphia 

\'ir.'M 
\'in-i     iivaceus,  Red-eyed  Vireo 
Vireo  flavoviridis,  Yellow-green  Vireo 
Vireo  altiloquus,  Black-whiskered 
Vireo 
Faiii;!%  (  (  IK\'!]1M- 
i'tTiS'-Tc'db  :..j:ii:(iensis.  Gray  Jay 
Cyanocitta  stelleri,  Steller's  Jay 
Cyanocitta  cristata.  Blue  Jay 
Cyanocorax  yncas,  Green  Jay 
Cyanocorax  morio,  Brown  Jay 
Aphelocoma  coerulescens.  Florida 

Scrub-Jay 
Aphelocoma  insularis.  Island  Scrub- 
Jay 
Aphelocoma  californica,  Western 

Scrub-Jay 
Aphelocoma  uitramarina,  Mexican 

lay 
Gymnorhinus  cyanocephalus,  Pinyon 

Jay 
Nucifraga  columbiana,  Clark's 

Nutcracker 
Pica  hudsonia.  Black-billed  Magpie 
Pjca  nuttalli.  Yellow-billed  Magpie 
Conrus  brachyrhynchos,  American 

Crow 
Corvus  caurinus.  Northwestern  Crow 
Corvus  leucognaphalus,  White- 
necked  Crow 
Corws  imparatus,  Tamaulipas  Crow 
Con'us  ossifragus.  Fish  Crow 
Corvus  hawaiiensis.  Hawaiian  Crow 
CorvTJs  cryptoleucus.  Chihuahuan 

Raven 
Corvus  corax.  Common  Raven 
Familv  ALAUDIDAE 

.Mauda  arvensis.  Sky  Lark 
Eremophila  alpestris.  Homed  Lark 
Familv  HIRUNDINIDAE 
Subfamih  Hirundininae 
Progne  subis,  Purple  Martin 
Progne  cryptoleuca,  Cuban  Martin 
Progne  dominicensis,  Caribbean 

Martin 
Progne  chalybea,  Gray-breasted 

Martin 
Tachycineta  bicolor.  Tree  Swallow 
Tachycineta  thalassina,  Violet-green 

Swallow 
Tachvcmeta  cyaneoviridis,  Bahama 

Swallow 
Stelgidopteryx  serripennis,  Northern 

Rough-winged  Swallow 
Riparia  riparia,  Bank  Swallow 
Petrochelidon  pyrrhonota,  Cliff 

Swallow 
Petrochelidon  fulva,  Cave  Swallow 
Hirundo  rustica.  Barn  Swallow 
Delichon  urbica.  Common  House- 
Martin 
Family  PARIUAE 
Poecile  carolmensis,  Carolina 

Chickadee 
Poecile  atricapilla,  Black-capped 

Chickadee 
Poecile  gambeli.  Mountain  Chickadee 
Poecile  sclateri.  Mexican  Chickadee 
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Poecile  rufpscens.  Chestnut-backtMi 

Chickadee 
Poecile  hudsonica.  Boreal  f'hickadee 
Poenle  rinrta.  Grd\'-headed 

Chickadee 
Baenlophus  wollweben.  Bridled 

Titmouse 
Bopoinphus  inornatus.  OaJk  Titmouse 
Baeolophus  ndswavi.  'anipi^r 

Titmouse 
Bapolnphus  bicohr.  Tufted  Titmouse 
Family  REMIZIDAE 

Aunparus  Havueps,  V^>rdin 
Family  AEGITHALIDAE 

Psaltriparus  minimus.  Bushtit 
Family  SITTIDAE 
Subfamily  Sittinae 

Sitta  ranademis.  Red-breasted 

Nuthatch 
Sitta  carolinensis.  White-breasted 

Nuthatch 
Sitta  pv^maea.  Pyt^my  Nuthatc  h 
Sitta  pusilla.  Brown-headed  Nuthatch 
Family  CERTHIIDAE 
Subfamilv  Orthiinae 

Certhia  amencana.  Brcnvn  C.re»>per 
Family  TRCJGLODYTIDAE 

Campvlorhvnchwi  brunriPirapillus. 

Ciactus  Wren 
Salpmctps  nbsolptus.  Rock  \Vr^'n 
Cathprpps  mexu  anus.  Canyon  Wren 
Thn'othnrus  ludovicianus.  Carolina 

Wren 
Thn'othorvs  beuK  ku.  Bewi!  k  >  U  r*'n 
Troglodyips  aedon.  House  Wren 
Troglodytes  troglodyies.  Winter  Wren 
Cistothorus  platensis.  Sedge  Wren 
Cistothorus  palustns.  Marsh  Wr^^n 
Familv  CINCLIDAE 

Cmclus  mpMcanus.  Am<^ru  an  [hfip^r 
Familv  REGULIDAE 

Regulus  satrapa.  (".Ml(ipn-<  rnwned 

Kinglet 
Regulus  ralpnduia.  Rub) -crowned 
kinglet 
Family  SYLVIIDAE 
Subfamily  S\lyiinap 
Locustella  nchntensis.  Middendorffs 

Grasshopper- Warbler 
Airocpphalus  familians  Mill'-rbird 
PhyUoscopus  borpulis.  Arctic:  Warbler 
Phylloscopiis  trochilus.  Willow 
Warbler 
Subfamily  Pnlioptilinae 
Polinptild  raprulea.  Blue-gray 

C;ndt(  ati  h»T 
Pnliiiptila  nihtnrni'  u.  f  California 

Gnatcatcher 
Polioptila  melanuni.  Black-tailed 

Gnatc  atcher 
Polioptila  nigni  pps.  Black-capped 
tinatcatcher 
Family  MfSCllCAPlDAE 
Must  K  (ipa  nanissma.  Narcissus 

Flycatcher 
\}us(icapa  gnseisticta.  Grav-spotted 
Flycatcher 
Family  TURDIDAE 

Lw^cmin  rajli'ipp.  Siberian  Ruhvthroat 


iMscinia  svecica.  Bluethroat 
Monticola  solitarius.  Blue  Rock 

Thrush 
Oenanthe  oenantbe.  Northern 

Wheatear 
Sialia  sialis.  Eastern  Bluebird 
Sialia  mexicana.  Western  Bluebird 
Sialia  cumicoides.  Mountain 

Bluebird 
Myadestes  townsendi.  Townsend's 

Solitaire 
Myadestes  myadestinus.  Kamao 
Myadestes  lanaiensis.  Olomao 
Myadestes  obscurus,  Omao 
Myadestes  palmed.  Puaiohi 
Catharus  fuscescens.  Veery 
Catharus  minimus.  Gray-cheeked 

Thrush 
Catharus  bicknelli,  Bicknell's  Thrush 
Catharus  ustulatus,  Swainson's 

Thrush 
Catharus  guttatus.  Hermit  Thrush 
Hylocichla  mustelina.  Wood  Thrush 
Tardus  obscurus,  Eyebrowed  Thrush 
Turdus  naumanni.  Dusky  Thrush 
Turdus  pilaris.  Fieldfare 
Turdus  grayi.  Clay-colored  Robin 
Turdus  rufopalliatus.  Rufous-backed 

Robin 
Turdus  migratorius.  American  Robin 
Turdus  plumbeus.  Red-legged  Thrush 
Ixoreus  naevius,  Varied  Thrush 
Ridgwayia  pinicola,  Aztec  Thrush 
Family  MIMIDAE 
Ihimetella  carolinensis,  Gray  Catbird 
.Mimus  polyglottos.  Northern 

Mockingbird 
Oreoscoptes  montnnus.  Sage  Thrasher 
Toxostoma  rufum.  Brown  Thrasher 
Toxostoma  longirostre.  Long-billed 

Thrasher 
Toxostoma  bendirei.  Bendire's 

Thrasher 
Toxostoma  cunirostre.  Curye-billed 

Thrasher 
Toxostoma  redivivum.  California 

Thrasher 
Toxostoma  crissale,  Crissal  Thrasher 
Toxostoma  lecontei.  Le  Clonte  s 

Thrasher 
Margarops  fuscatus,  Pearly-eyed 

Thrasher 
Family  STURNIDAE 

Sturnus  philippensis.  Chestnut- 
cheeked  Starling 
Sturnus  cineraceus.  White-cheeked 

Starling 
Family  PRUNELI.lUAi. 

Prunella  montanella.  Siberian 

Accentor 
Family  MOTACILLIDAE 
Motacilla  flava.  Yellow  Wagtail 
Motacilla  cinerea.  Gray  Wagtail 
Motacilla  alba.  White  Wagtail 
Motacilla  lugens.  Black-backed 

Wagtail 
Anthus  hodgsoni,  niiy^-hac  ked  Pipit 
Anthus  gustavi,  Pechora  Pipit 
Anthus  cen-inus.  Red-throated  Pipit 


Anthus  rubescens.  American  Pipit 
Anthus  spragueii.  Sprague's  Pipit 
Family  BOMBYCILLIDAE 
Bombycilla  garrulus.  Bohemian 

Waxwing 
Bombycilla  cedrorum.  Cedar 

Wax  wing 
Family  PTILOGONATIDAE 

Phainopppln  nitens.  Phainopepla 
Family  PEUCEDR,AMIDAE 
Ppucpdramus  taeniatus,  Olive 

Warbler 
Family  PARULIDAE 

Vprmivora  bachmonii.  Bachmans 

Warbler 
V'prmnonj  pinus.  Blue-winged 

Warbler 
Vermivora  chrysoptpra.  Golden- 
winged  Warbler 
Vprmivora  peregrina.  Tennessee 

Warbler 
Vermivora  relata.  Orange-crowned 

Warbler 
\'prmivora  ruficapilla.  Nashville 

Warbler 
Vermivora  virgmiop.  \'irginia's 

Warbler 
Vprmivora  crissalis.  Colima  Warbler 
Vermivora  luciae,  Lucy's  Warbler 
Parula  americana.  Northern  Parula 
Parula  pitiayumi.  Tropical  Parula 
Dendroica  petechia.  Yellow  Warbler 
Dpndroica  ppnsylvanica.  Chestnut- 
sided  Warbler 
Dpndroica  magnolia.  Magnolia 

Warbler 
Dendroica  tigrina.  Cape  May  Warbler 
Dendroica  caerulescens.  Black- 
throated  Blue  Warbler 
Dendroica  coronata.  Yellow-rumped 

Warbler 
Dendroica  nigrescens.  Black-throated 

(iray  Warbler 
Dendroica  chr\-sopariii.  Golden- 
cheeked  Warbler 
Dendroica  virens.  Black-throated 

Green  Warbler 
Dendroica  townsendi.  Townsend's 

Warbler 
Dendroica  occidentalis.  Hermit 

Warbler 
Dendroica  fusca.  Blackburnian 

Warbler 
Dendroica  dominica.  Yellow-throated 

Warbler 
Dendroica  graciae.  Grace's  Warbler 
Dendroica  adelaidae.  Adelaide's 

Warbler 
Dendroit  a  pinus.  Pine  Warbler 
Dendroica  kirtlandii.  Kirtlands 

Warbler 
Dendroica  discolor.  Prairie  Warbler 
Dendroica  palmarum.  Palm  Warbler 
Dendroica  castanea.  Ba\-breasted 

Warbler 
Dendroica  striata,  Blackpoli  Warbler 
Dendroica  cerulea.  Cerulean  Warbler 
Dendroica  angelae.  Elfin-woods 

Warbler 
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Mniotilta  varia.  Black-and-white 

Warbler 
Setophaga  ruticilla.  American 

Redstart 
Protonotaha  citrea.  Prothonotdrv 

Warbler 
Helmitheros  vermivorus.  Wnrm-eatinp 

Warbler 
Limnotblvpis  swainsonii.  Swamson's 

Warbler 
Seiurus  aurocapillus,  Ovenbird 
Seiurus  noveboracensis.  Northern 

Waterthrush 
Seiurus  motacilla.  Louisiana 

Waterthrush 
Oporornis  formosus.  Kentucky 

Warbler 
Oporornis  ogilis.  Conneclirut  Warbler 
Oporornis  philadelphia.  Mnurnmg 

Warbler 
Oporornis  tolmiei.  MacGillivray's 

Warbler 
Geothlvpis  tnrhas.  Common 

Yellowthroat 
Geothlypis  poliocpphala.  Gray- 
crowned  Yellowthroat 
Wilsonia  citnna.  Hooded  Warbler 
Wilsonia  pusilla.  Wilson's  Warbler 
Wilsonia  canadensis.  Canada  Warbler 
Cardellma  rubrifrons.  Red-faced 

Warbler 
Mvioborus  pictus,  Painted  Redstart 
Mvioborus  mtniatus.  Slate-throated 

Redstart 
Basileuterus  cuhcivorus.  Golden- 
crowned  Warbler 
Basileuterus  rufifrons.  Rufous-capped 

Warbler 
Ictena  virens.  Yellow-breasted  Chat 
Family  THRAUPIDAE 
Neospingus  speculiferus,  Puerto  Rican 

Tanager 
Piranga  flava,  Hepatic  Tanager 
Piranga  rubra.  Summer  Tanager 
Piranga  olivacea,  Scarlet  Tanager 
Piranga  ludoviciana.  Western  Tanager 
Piranga  bidentata.  Flame-colored 

Tanager 
Spindalis  portoricensis.  Puerto  Rican 

Spindalis 
Euphonia  musica.  Antillean  Euphonia 
Family  EMBERIZIDAE 

Sporophila  torqueola.  White-collared 

Seedeater 
Tians  olivacea.  Yellow-faced 

Grassquit 
Tiaris  bicolor.  Black-iaced  Grassquit 
Loxigilla  poiioncensis.  Puerto  Rican 

Bullfinch 
Arremonops  rufivirgatus.  Olive 

Sparrow 
Pipilo  chlorurus.  Green-tailed  Towhce 
Pipilo  macuhitus.  Spotted  Towhee 
Pipilo  er\ihrophthalmus.  Eastern 

Towhee 
Pipilo  fuscus.  Canyon  Towhee 
Pipilo  crissalis,  California  Towhee 
Pipilo  aberti.  Abert's  Towhee 
Aimophila  carpalis.  Rufous-wmgcd 


Sparrow 

Aimophila  rassinii.  Cassin's  Sparrow 
Aimophila  aestivalis.  BachmanV 

Sparrow 
Aimophila  tiotteni.  Botten  s  Sparrow 
Aimophila  rufii  f^ps.  Rufous-crowned 

Sparrow 
Aimophila  quin(]iif^tn(iti:.  Five- 
Striped  Sparrow 
Spizella  arhorf^o.  .Aineru  an  free 

Sparrow 
Spizella  passennu.  (Shipping  Sparrow 
Spizella  pallida.  Clay-colored 

Sparrow 
Spizella  breweh.  Brewer's  Sparrow 
Spizella  pusilla.  Field  Sparrow 
Spizella  wortheni.  Worthen's  Sparrow 
Spizella  atrogulans.  Black-chinned 

Spanow 
Pooecetes  grammeus.  Wsper  Sparrow 
Chondestes  ^rommarus.  Lark  .Sparrow 
Amphispiza  hihnenta.  Biack-throated 

Sparrow 
Amphispiza  belli.  Sage  Sparrow 
Cnlamospiza  mrlanocorys,  Lark 

Bunting 
Passerculus  sandwichf^r.'iis.  Savannah 

Sparrow 
Ammodramua  savannarun) 

Grasshopper  Sparrow 
Ammodramus  bairdii.  Baird  s 

Sparrow 
Ammodramus  henslown.  Henslow's 

Sparrow 
Ammodramus  iefonteu.  Le  Conte's 

Sparrow 
Ammodramus  nelsnni.  Nplsnn  ^ 

Sharp-tailed  Sparrow 
Ammodramus  caudacutus.  Saltmarsh 

Sharp-tailed  Sparrow 
Ammodramus  mantimw:.  Seaside 

Sparrow 
Passerella  iliaca.  Fox  Sparrow 
Melospiza  melodia.  Song  Sparrow 
Melospiza  Itncolnii.  Lincoln's 

Sparrow 
Melospiza  georgiana.  swamp  Sparrow 
Zonotnchia  albii  nllis  \Vhit(>-!hr  Mtfd 

Sparrow 
Zonotnchia  querula.  Harris's  Sparrow 
Zonotnchia  leucophr\s^  White- 
crowned  Sparrow 
Zonotrichia  atricapilla.  (Tnidi'n 

crowned  Sparrow 
lunco  hvemalis.  Dark-eved  )unco 
lunco  phaeonotus.  Yellow-eyed  Junco 
Calcanus  mccownii-  McCown's 

Longspur 
Calcanus  lappnnicus.  Lapland 

Longspur 
Calcanus  pictus.  Smith  s  Longspur 
Calcarius  ornatus.  Chestnut-rollarwi 

Longspur 
Emberizii  rustica.  Rustic  Bunting 
Embenza  pallasi.  Pallas  s  Bunting 
Embenza  schoeniculus.  Reed  Bunting 
Plectrophenax  nivalis.  Snow  Bunting 
Plectrnphenax  hyperboreus,  McKay's 
Bunting 


Family  CARDINALIDAE 
Rhodothraupis  celaeno,  Crimson- 
collared  Grosbeak 
Cardinalis  cardinalis.  Northern 

Cardinal 
Cardinalis  sinuatus,  Pyrrhuloxia 
Pheucticus  chrysopeplus.  Yellow 

Grosbeak 
Pheucticus  ludovicianus.  Rose- 
breasted  Grosbeak 
Pheucticus  malanocephalus.  Black- 
headed  Grosbeak 
Guiraca  caenilea.  Blue  Grosbeak 
Passerii^a  amoena.  Lazuli  Bunting 
Passerina  cyanea.  Indigo  Bunting 
Passerina  versicolor,  Varied  Bunting 
Passerina  ciris,  Painted  Bunting 
Spiza  americana.  Dickcissei 
Family  ICTERIDAE 
Dolichonyx  oryzivorus.  Bobolink 
Agelaius  phoeniceus.  Red-winged 

Blackbird 
Agelaius  tricolor,  Tricolored 

Blackbird 
Agelaius  humeralis.  Tawny- 
shouldered  Blackbird 
Agelaius  xanthomus.  Yellow- 
shouldered  Blackbird 
Stumella  magna.  Eastern  Meadowlark 
Stumella  ne^ecta.  Western 

Meadowlark 
Xantbocephalus  xanthocephalus. 

Yellow-headed  Blackbird 
Euphagus  carolinus.  Rusty  Blackbird 
Euphagus  cyanocephalus.  Brewer's 

Blackbird 
Quiscalus  quiscula.  Common  Crackle 
Quiscalus  major.  Boat-tailed  Crackle 
Quiscalus  mexicanus,  Great-tailed 

Crackle 
Quiscalus  niger.  Greater  Antillean 

Crackle 
Molothrus  bonariensis,  Shiny 

Cowbu-d 
Molothrus  aeneus,  Bronzed  Cowbird 
Molothrus  ater.  Brown-headed 

Cowbird 
Icterus  wagleri,  Black-vented  Oriole 
Icterus  dominicensis.  Greater 

Antillean  Oriole 
Icterus  spurius.  Orchard  Oriole 
Icterus  cucullatus.  Hooded  Oriole 
Icterus  pustulatus,  Streak-backed 

Oriole 
Icterus  bullockii,  Bullock's  Oriole 
Icterus  gularis.  Altamira  Oriole 
Icterus  graduacauda,  Audubon's 

Oriole 
Icterus  galbula.  Baltimore  Oriole 
Icterus  parisorum.  Scott's  Oriole 
Family  FRINGILLIDAE 
Subfamily  Fringillinae 

Fringilla  montifringilla,  Brambling 
SubFamily  Carduelinae 
Leucosticte  tephrocotis.  Gray-crowned 

Rosy-Finch 
Leucosticte  atrata.  Black  Rosy-Finch 
Leucosticte  australis.  Brown-capped 
Rosv-Finch 
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Pinii  I'lhi  f-i'ui  /•'i.'fo;-.  I'm"  CJrosbeak 

RnsffuK  h 
Cirp-  ^iii'  :i<  ;!;ir;i:;r'-:;>,  Purpic  Finch 
'Airp'ifiiii  u>  ,  (j.v^j.-);;,  (.d^sin  .->  Finch 
('.'irpodacus  mexicanus.  House  Finch 
Ln\i,i  runirnstni.  RpH  Crossbill 
L'i\i'!  tf'u<  ■ipif'rn   W'hi^"  uingod 

Carduciis  fiammta.  Lummuii  Redpoll 


Carduelis  hornemannL  H(idr\  R.-dpoll         ('orn)thniusti's  coccnthmustfis. 

CordueZ/s  p;/j us.  Pi n>- siskin  Hawfinch 

Carduelis psaltnu  l,.■■^s.'I  tinKijiiK  h 

Carduelis  lawrencei.  Laurfiice's  "''''"''  ^'■■•'■"'i'"''-  i''  :^'"" 

Goldfinch  los^ph  F.  Uoddridge. 

Carduelis  tristis,  American  ( Inliifjnch       :\^^i-.t,i';t  S-u  rfUjn.  tm  l-i-h  u,,,!  W'ildUfvand 
Carduelis  sinica.  Oriental  (.r<>f'nfin(  h       l'::-k^ 
Pyrrhula  pyrrhula.  Eurasian  Bullfinch 
Coccothraustes  vesper1::!!i^.  Kxcninu 

Grosbeak 
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Title  3— 

The  President 


Proclamation  7484  of  October  10,  2001 
General  Pulaski  Memorial  Dav.  2001 


By  the  President  of  the  I  nited  States  of  Ampnia 
A  Proclamation 

1  came  herp.  where  freedom  is  being  defended, 
to  serve  it,  and  to  Ine  ansi  die  jor  it 


-Cjenerai  (lasiinii  Fula^k 


isKl  III 


letter  to  deueral  George  Washington 


Every  year,  on  Ottoher  ii.  we  honor  the  memory  of  Brigadier  General 
Casimir  Pulaski,  a  (  oiH.iizeous  soldier  of  liberty  who  bravely  gave  his  life 
222  years  ago  fighting  tm  .America's  independence.  The  stories  of  General 
Pulaski's  heroism  during  the  Kevnlutionarv  War  have  been  a  source  of 
inspiration    for   man\    generations   tt    .\niericans,  and   his  gallant   sacrifice 


serves 
liberlv. 


as 


a    poign.mt    renunder    i^!    ;!;» 


Pulaski,  who  was  born 
tvrannv  and  oppression 
Prussian    and    Iinperi.il 


an- 1 


price   patriots   paid   to  obtain   our 

toined   his   first   fight   against 


1-4 


.it   age  Jl     (leicnmiig  his  beloxed  Poland  against 
Russian    invaders.    In    numerous    battles.    Pulaski 


Hi.' 

I  nil  I 


thr  , 

I'Xiif 

,;nil 


[in  M)   tion   to  commander  of 

;.:i<  sstj-v  ultimately  overcame 

Ii     1777,  Pulaski  offered  his 

s- '   sail   from  France  to  join 


hini  t.tiiie  .,t  l:i.!;i 
•  '.    I  I  iiniiiissif 

W  ,is    ,issu_;|;.- 

I,  ,il\  ,ir\      ]<: 
;•'    iiitmi.iti 


lit'  1  .,inHg(>on>-  rombativeness 

!:i'!;if    nis*:;:ui.ishing  himself 

!!);:;    the  Continental 


neral  Washington 
during   the   siege 


achieved    tame   as   a    laharx    offii  t-r 
an  armv  of  Polish  free(ioni  lighters 
the  Poles,  and   Pula.ski   was   ion  ed 
services   to   America's   fight    fur   tri'fiim 
the  war  for  independence 

Far  from  his  nati\e  land,  l\il<iski  - 
on  American  soil  that  had  gauieil 
in   battle   after   battle,   Pulaski   i^inifii 
Congress  as  a  Brigadier  Cieneral    ami  h 
to   command    the   Continental    Avnw 
of  Savannah.   Cieneral   Puhiski    ni.ulf 
in  battle  so  that  our  Nation  niight  wn 
leadership  earned  him  recognitiu;;  .^s 

Ever  since  his  herou  iie,itti,  .\meiii  ,i  .h.is  iictiiiifd  General  Pulaski's  memory 
in  manv  wavs,  ini:luiimg  tlie  naiiiiiiL;  nt  i',u,ctirs  'cwns,  and  streets  after 
him.  Since  1910,  a  statue  nt  ( a'tn-: ,.;!  I'lWasM  i;,-.^  stood  in  Washington, 
D,(-.,  permanenth  menioriah/inL;  h:s  jiitiidtu  i  m.lributions  and  noble  sac- 
rifice Today,  as  we  rt'sjxind  to  thf  :!iiicities  committed  against  the  United 
States  on  Septeml)er  11,  wf  Ii.ac  tirt'i: 
outpouring  oi  svinp.ith\  suii[)urt,  ,•■:<! 
from   the   highest    levels   ot   the   cox  i-i  :;:!i- 

t   (liii    l-.'inl). 


nfice,  giving  his  life 

s  lie.'ilom.  (>ei!cia!  Pulaski's  valiant 
■     !  niher  ol  the    \iia  ih  an  cavalry". 


(1  ca 


ndh 


placed  flowers  an 

bv  the  virtues  and  ideals  fh.it  (icsie;,,!  r,,Lisk 

friends  and  allies 


'•epi\  moved  bv  the  tremendous 
h',.iiit\  from  our  Polish  friends, 
*  '(  'ta  thousands  of  Poles  who 
s\  ^,;tt  Our  two  nations,  united 
inbudied.  will  always  remam 


NOW.  THEREFORE    1    (,E()R{ 

of  America.  h\    \irtue   ot   the 

and   laws  of  the  Inited   Stale,* 

2001.  as  Genera!  Pulaski  Memonai  l),i\ 

memorate   this   occasion    \sath    .ijiiuopi 

tribute  to  Casimir  Pulaski   ami   hononn 

of  our  great  Nation, 


W     HI  ,sH 

UtlloIitN      \i'- 
.lu     h>'I.'t'v 

1     V 


i  fsident  of  the  United  States 
t'   i   in  me  by  the  Constitution 

I    '  !aim  Thursday,  October  11, 

;i  I  .:  2e  all  Americans  to  corn- 
programs  and   activities  paying 

ti.r,s(>  who  defend  the  freedom 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
0(  toiuT.  m  the  \edr  of  our  Lord  two  thousand  one,  and  of  the  Independence 

lit  tb.f  '  Pitf'ii  St.itfs  of  ArTierica  the  two  hundred  and  twentv-sixth. 
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Part  VII 

Department  of 
Defense 

Department  of  the  \av> 

Meeting  of  the  Naval  Research    \d\ivorv 
Committee;  Notice 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  D()[) 
ACTION:  Notice  of  closed  meeting. 


summary:  The  Naval  Research  Advison,' 
Committee  will  meet  to  discuss  basic 
and  advanced  research  and  technology. 
All  sessions  of  the  meetings  will  h^' 
devoted  to  briefings,  discussions  and 
technical  examination  of  information 
related  to  the  application  of  electric 
power  to  naval  platforms,  weapons  aiul 
au,xiliary  systems,  and  life  r\'clf' 
technology  insertion  strategies  for 
current  and  future  Naval  weapons 
platforms  These  meetings  will  be 
closed  to  the  public 
DATES:  The  meetmg  dates  are  Mnndav, 
October  1,  2001.  through  Fndav 
October  5.  2001.  from  8  am  to  t  p  m  ; 
Monday,  October  8.  2001,  through 
Thursday.  October  11,  2001,  from  8dm 
to  5  p.m.:  and  Fndav.  October  12.  2001 , 
from  8;30  a.m  to  12  p,m 
ADDRESSES:  The  meetings  will  be  h^ld  at 
the  Space  and  Naval  Warfare  .System- 
Center  San  Diego.  53560  Hull  Street. 
San  Diego,  CA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Mason-Muir.  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington.  VA 
22217-5660.  telephone  number  (703) 
fiqB-676q 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  closed  meetings  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meetings  will  be  devoted  to  briefings, 
discussions  and  technical  examination 
of  information  related  to  the  application 
of  electric  power  to  naval  platforms, 
weapons  and  auxiliary  systems, 
including  power  network  stability, 
integrated  power  systems.  CV'X  power 
systems,  CVNX/SSN  power  systems, 
fuel  cells  and  superconductivity,  high 
power  microwave  svstcms.  rail  gun 
technology,  fudir*'  radars,  and  lessons 
learned  from  the  British  Royal  Navy 
Electric  Ship  Program;  and  life  cycle 
technology  insertion  strategies  for 
current  and  future  Naval  weapons 
platforms,  including  industrial 
terhnologv  insertion  processes, 
submarine  technologies,  radar  and 
communications  systems,  research  and 
development  programs,  manufacturing 
technologies,  avionics  systems. 


simulation  systems  and  venture  capital 
initiatives. 

These  briefings  and  discussions  will 
contain  proprietary  information  and 
classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  proprietary,  classified  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
App.  2.  section  10(d).  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C.  section 
552b(c)(l)  and  (4).  Due  to  an 
unavoidable  delay  in  administrative 
processing,  the  15  days  advance  notice 
could  not  be  provided. 

Dated:  October  9,  2001 
T,f.  Welsh. 

Lieutenant  Commander,  ludgf-  Advocate 
General'^  Corp^i.  V  S  .Vavi ,  Federal  Register 
Liaison  Officer. 

[PR  Do(.,  01-2,5914  Filed  lO-U-Ol:  1057 
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EO  13225)         5C?9' 
13134  (Amended  by 

EO  13225)        ,50291 
13138  (Amended  bv 

EO  13225)         50523 


13138  (Amended  by 

EO  13226)  50291 

13168  (Revoked  by 

EO  13225) 50291 

13225 50291 

13226 50523 

13227 51287 

13228 51812 

13229 52013 

Administrative  Order*: 
'■''■r-S-':1e'"'   -. 

;;ifji,  ..^  nations 
U.     .".>:  •    27  Of 

September  18. 

2001       50807 

No  2001-28  ol 

September  22.  • 

2001 50095 

No  2001-30  of 

September  28. 

2001 51291 

No  2001-31  of 

September  28, 

2001        51293 


5  CFR 

^604  

7  CFR 
Proposed  Rules; 

10  CFR 
Proposed  Rules 


.50712 


.51340 


.50660 

.50355 


431 

8  CFR 

204 51819 

212 51821 

10  CFR 

30 51823 

70 51823 

72 51823 

150 51823 

Proposed  Rules 

<■'  i-.b64,  52065 

11  CFR 


Proposed  Rules 

100       

50359 

114      

50359 

1  1  ~ 

50359 

12  CFR 

950            

951 

50293 

50296 

q5? 

50293 

Proposed  Rules 

C       *              

50366 

14  CFR 

Ch  VI 

52270 

11 
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23  50809  50819 

25     51299.  52017 

35    50302 

39     49823  49825  50304 

50306.  50307  50529,  51555 

51843,  51849,  51853.  51856 

51857  51860.  52020  52023 

52027 

61  52278 

63  52278 

71  50101 

73  50310 

91   50531 

97  50821  50823 

121  51546  52278 

135  51546  52278 

142  51546,  52278 

382  51556 

1300 51546   52270 

Proposal  Rules: 

39  50125,  50578,  50580 
50582  50584  50586  50588 
50870,  50872  50873  50875 
50877  50880  50872  50884 
50886  50888  50891  50894 
50897  50899  50901  50903 
50906,  50910,  50912  50915 
50917,  51358  51607  51611 
52066  52068  52070  52072 
52073 
71      52076 

15CFR 

14     49827 

742    50090 

744  50090 

Proposed  Rules: 

990  50919 

16CFR 

6  51862 

Proposed  Rules: 

1633 51886 

17CFR 

230 50102 

232 49829 

239   50102 

240 50103 

270  50102 

274       50102 

Proposed  Rules: 

1 50786 

41  50720  50786 

190  50786 

230 50744 

232  50744 

239   50744 

240  49877  50744  50786 

242 50720 

249 50744 

269  50744 

18CFR 

Proposed  Rules: 

Ch  1    50591 

37  50919 

161 50919 

250 50919 

284 50919 

358 50919 

19CFR 

10  50534  51864 

122 50103 


163     

.50534 

38  CFR 

20  CFR 

Proposed  Rules: 

3       

49886 

655 

.51095 

4  

17 

49886 
50594 

21  CFR 

20 

.50318 

101      

.50824 

36 

.51893 

1308 

.51530 

51539 

Proposed  Rules: 

39  CFR 

589 

.50929 

Proposed  Rules: 

1308 

.51535 

111 

51617 

22  CFR 

40  CFR 

41 

.49830 

52 

50319 

50829. 

51312, 

51566 

51568. 

51570. 

51572, 

24  CFR 

51574, 

51576 

51578, 

51868, 

888      

.50024 

51869 

52044 

52050 

52055 

985 

.50004 

60 

61 

.49830 

50110 
50110 

25  CFR 

62 

49834 

52060 

Proposed  Rules; 

63 

50110 

50116 

50504 

580       .... 

.50127 

70 

50325, 

49837. 
50574, 

49839, 

51312. 

50321, 

51318. 

26  CFR 

51581 

301 

.50541 
.50541 

180 
261 

50329 

50829. 

51585, 

502      

51587 

50332 

27  CFR 

.50564 

271  

.49841 

50833 

9 

403 

50334 

28  CFR 

Proposed  Rules: 

51 

50135 

2 

.51301 

52 

,50252, 

50375, 

51359, 

Proposed 

Rules: 

51619 

100 

.50931 

60 

62 

49895 

49894 
52077 

29  CFR 

63 

50135 

50768 

Ch    XL.... 

.51864 

70 

.49895 

50136, 

50375. 

102 

.50310 
.52031 

50378 
89 

50379 

51359, 
51620 

51360. 

1904 

, 51895 

Proposed 

Rules: 

51098 

470 

.50010 

90 

91 

.51098 

51098 

30  CFR 

93 



50954 

210     

.50827 

94 

,51098 

218      

..50827 

124 

.52192 

..50827 

136 

.51518 

920      

141 

.50961 

Proposed 

Rules: 

.50952 

142 

! 

..50961 

904      

228     .... 

,51628 

950     

.51891 

260 

,52192 

31  CFR 

261    

267     .... 

.50379 
.52192 

285 

.51867 
. 50506 

270       ... 
271 

.52192 

586    

.49896 

587     

.50506 

281      

.50963 

33  CFR 

300     

.50380 

51302 

51313 
51305 

50106 

50315 
51304 
51557 
50565 
50108 

1048      . 

.51098 

110 

1051     .. 

..51098 

1  17 

1065     ,. 

1068    ... 

..51098 

..51098 

16Ci     

41  CFR 

165 

50105 

50315 

51305 
51562 
52039 
Rules: 

51307 
52035 
.  52041 

51309 
52036 
52043 

61-250 
101-46 
102-39 

..51998 

51558 

.51095 

52038 

.51095 

Proposed 

117 

.  51614 
.49877 
.49877 

42  CFR 

51d      ... 
Propose* 

155      .... 

...51873 

156 

1  Rules: 

81 

...50967 

36  CFR 

82      

...50978 

Proposed  Rules: 

1234  

.  51740 

44  CFR 

64 

...51320 

37  CFR 

Proposed 

Rules: 

45  CFR 

260 

...51617 

Ch   v.... 

...49844 

46  CFR 

32 49877 

47  CFR 

0 50833 

1 50834 

2 50834 

22 50841 

24 50841 

27 51594 

64 50841 

73 50576.  50843,  51322 

Proposed  Rules: 

2 51905 

21 51905 

64 50139,  50140 

73 50602,  50991,  51360, 

51361,  51905 
76 51905 

48  CFR 

202 49860 

204 49860 

211 49860 

212 49860,  49862 

215 49862 

219 49860,  49863 

223 49864 

225 49862 

226 50504 

232 49864 

236 49860 

237 49860 

242 49860 

243 49865 

245 49860 

248 49865 

252     49860,  49862,  49864, 
49865,  50504,  51515 

253 49862.  51515 

442 49866 

49  CFR 

27 51556 

325 49867 

355 49867 

356 49867 

360 49867 

365 49867 

366 49867 

367 : 49867 

370 49867 

371 49867 

372 49867 

373 49867 

374 49867 

375 49867 

376 49867 

377 49867 

378 49867 

379 49867 

381 49867 

383 49867 

384 49867 

385  49867 

386 49867 

387 49867 

388 49867 

389 49867 

390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 
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398 49867 

399 49867 

572 51880 

Proposed  Rules; 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 


177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

571 51629 

579 51907 

587 5162S 


50CFR 

17  50340   5^322   51598 

18   _ _ 50843 

223  50350 

600       50851 

660     49875,  50851  52062 
679  50576  508S8 

Proposed  Rules 

10 52282 


17 50383,  51362 

20 51919.52077 

21 52077 

222 50148 

223 50148 

229     49896,  50160,  50390 

648  51000 

660  51367 

679     49908,51001,52090 


IV 
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REMINDERS 

The  items  m  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  12. 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  ana 
promulgation    vanous 
States 
Montana,  published  8-13-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare 
Medicare-'Choice  program- 
Providers   recredentialing 
requirements,  published 
9-12-01 

OFRCE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Air  Transportation  Safety  and 
System  Stabilization  Act 
Aviation  disaster  relief;  air 
earner  guarantee  loan 
program,  published  10-12- 
01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 
Raytheon   published  9-6-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products 

Bovine  spongiform 
encephalopathy 
importation  prohibitions 
comments  due  by  10-15- 
01    published  8-14-01  ?FR 
01-203991 

COMMERCE  DEPARTMENT 
Census  Bureau 

Age  search  program 
Program  recjuirements 
comments  due  by  10-17- 
01    published  9-17-0i  [FR 
01-23164] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management 
Alaska   fisheries  of 
Exclusive  Economic 
Zone— 

Benng  Sea  and  Aleutian 
Islands  groundtish. 
comments  due  by  10- 
15-01  published  8-15- 
01  [FR  01-204361 
Northeastern  United  States 
fishenes — 

Small-mesh  multispecies; 
default  management 
measures  date  change 
comments  due  by  10- 
17-01    published  9-17- 
01   [FR  01-23177] 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish, 
comments  due  by  10- 
16-01    published  10-1- 
01   [FR  01-24498] 
Marine  mammals 
Incidental  taking — 
Vandenberg  Air  Force 
Base,  CA   missile  and 
rocket  launches    aircraft 
flight  test  operations, 
and  helicopter 
operations    Pacific 
hartxir  seals    comments 
due  by  10-15-01 
published  9-14-01   [FR 
01-230381 
Ocean  and  coastai  resource 
management 
Manne  sanctuanes— 
Submanne  cable  permit 
fair  market  value 
analysis    comments  due 
by  10-16-01    published 
9-2801   [FR  01  24345] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
iFARi 

Claim  and  terms  relating  to 
termination   definitions, 
comments  due  by  10-15- 
01    published  8-15-01  [FR 
01  20486] 
Privacv  Act    implementation 
National  Reconnaissance 
Office    comments  due  by 
10-16-01    published  8-'7- 
01   [FR  01-203671 

DEFENSE  DEPARTMENT 
Navy  Department 

Privacy  Act    implementation 
comments  due  by  10-16-01, 
published  8-17-01  [FR  01- 
20366] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products    energy 
conservation  program 


Energy  consen/ation 
standards — 
Central  air  conditioners 
and  heat  pumps, 
comments  due  by  10- 
19-01:  published  9-27- 
01  [FR  01-24227] 
Energy  conservation 
Commercial  and  industnal 
equipment   energy 
efficiency  program— 
Underwaters  Laboratones 
Inc    electnc  motor 
efficiency,  classification 
petition   comments  due 
by  10-18-01,  published 
10-3-01   [FR  01-24682] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards 
Hazardous  waste 

combustors,  comments 

due  by  10-16-01 

published  8-17-01  [FR  01- 

20897] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Stratosphenc  ozone 
protection — 
Methyl  bromide. 

quarantine  and 

preshipment 

applications; 

exemptions,  comments 

due  by  10-17-01. 

published  7-19-01  [FR 

01-17907] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   State  authority 
delegations 

Pennsylvania,  comments 
due  by  10-15-01, 
published  9-13-01  [FR  01- 
22991] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations 

Pennsylvania,  comments 
due  by  10-15-01; 
published  9-13-01  [FR  01- 
22990] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation   vanous 
States 

California,  correction, 
comments  due  by  10-15- 
01    published  9-13-01  [FR 
01-22999] 
Supertund  program 
Natonal  oil  and  hazardous 
contingency  plan — 
National  pnonties  list 
update;  comments  due 
by  10-17-01.  published 
9-17-01  [FR  01-22998] 


FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Loan  policies  and 
operations — 
Loans  to  designated 

parties;  approval; 

comments  due  by  10- 

18-01;  published  9-18- 

01  [FR  01-23208] 
Organization,  and  loan 
policies  and  operations — 
Farm  credit  status 

termination,  comments 

due  by  10-19-01. 

published  8-20-01  [FR 

01-20907] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
New  advanced  mobile  and 
fixed  terrestnal  services, 
frequencies  below  3  GHz; 
comments  due  by  10-19- 
01;  published  10-11-01 
[FR  01-25640] 
Radio  stations;  table  of 
assignments: 
Michigan  and  Texas; 
comments  due  by  10-15- 
01.  published  9-5-01  [FR 
01-22207] 
Texas;  comments  due  by 
10-15-01;  published  9-5- 
01  [FR  01-22201] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Community  Reinvestment  Act 
regulations:  review; 
comments  due  by  10-17-01; 
published  7-19-01  [FR  01- 
18033] 
FEDERAL  RESERVE 
SYSTEM 

Community  Reinvestment  Act 
regulations:  review; 
comments  due  by  10-17-01; 
published  7-19-01  [FR  01- 
18033] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Claim  and  terms  relating  to 
termination;  definitions; 
comments  due  by  10-15- 
01:  published  8-15-01  [FR 
01-20486] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid; 
Managed  care;  comments 
due  by  10-19-01; 
published  8-20-01  [FR  01- 
20715] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing; 
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Public  housing  agency 
plans- 
Poverty  deconcentratJon, 
Established  Income 
Range  definition, 
amendments:  comments 
due  by  10-15-01: 
published  8-15-01  [FR 
01-20565] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlrfe  Service 
Endangered  and  threatened 
species 
Cntical  habitat 
designations — 
Monterey  spmeflower 
comments  due  by  10- 
19-01:  published  9-19- 
01  [FR  01-23248] 
Robust  spinefiower 
comments  due  by  10- 
19-01.  published  9-19- 
01  [FR  01-23249] 
Scotts  Valley  spmeflower 
comments  due  by  10- 
19-01,  published  9-19- 
01  [FR  01-23247] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf   oil 
gas.  anO  sulphur  operations 
Offshore  cranes,  Amencan 
Petroleum  Institute  s 
Specification  2C. 
incorporation  by  reference: 
comments  due  by  10-17- 
01    published  7-19-01  [FR 
01-18022] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration 
Legal  Immigration  Family 
Equity  Act 
implementation^ 
'K'   nonimmigrant 
classification  tor 
spouses  of  U  S   citizens 
and  their  children 
comments  due  by  10- 
15-01.  published  8-14- 
01  [FR  01-20302] 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 

Copynght  arbitration  royalty 
panel  rules  and  procedures 
Digital  performance  of 
sound  recordings 
reasonable  rates  and 
terms  determination 
comments  due  by  10-17- 
01.  published  10-10-01 
(FR  01-25392] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Claim  and  terms  relating  to 
termination,  definitions 
comments  due  by  10-15- 
01,  published  8-15-01  [FR 
01-20486] 

NUCLEAR  REGULATORY 

COMMISSION 

Production  and  utilization 
facilities,  domestic  licensing 
Light-water  cooled  nuclear 
power  plants 
comfwnents.  construction 
and  inservice  inspection 
and  testing   industry 
codes  and  standards 
comments  due  by  10-17- 
01    published  8-3-01  [FR 
01-19414] 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Microloan  program 
comments  due  by  10-15- 
01    published  9-14-01  [FR 
01-22959] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  secunty  benefits,  and 
organization  and 
procedures 

Federal  old  age.  sun«'ivors 
and  disability  insurance- 
Applications  and  related 
forms,  comments  due 
by  10-16-01    published 
8-17-01  [FR  01-20156] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
DrawDndge  operations: 
Louisiana   comments  due  by 
10-15-01    published  8  16- 
01  [FR  01-20317] 
Regattas  and  marine  parades 
Eighth  Coast  Guard  District 
comments  due  by  iC-i^ 
01    pubi'shed  9  17-01  [FR 
01-22812] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations 

Fractional  aircraft  ownership 
programs  and  on-demand 
operations    comments  due 
by  10-16-01    published  7- 
18-01  [FR  01-17503] 
Airworthiness  directives 
BAE  Systems  (Operations) 
Ltd  .  comments  due  by 
10-15-01    published  9-14 
01  [FR  01-23069] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain/vorlhiness  directives 


Boeing    comments  due  by 
l0-l"9-0l    published  8  20- 
01   [FR  01-20807] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing    comments  due  by 
10-19-01    published  9-4- 
01   [FR  01-22092] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

AiPworthmess  directives 
Bombardier   comments  due 
by  10-15-01.  published  9- 
14-01   [FR  01-23068] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airwortnmess  directives: 
Dormer:  comments  due  by 
10-15-01:  published  9-14- 
01  [FR  01-23070] 

Honeywell    comments  due 
by   10-15-01    putJiished  8- 
16-01   :fR  01-20591] 

McDonnei    Dougias 
comments  Oo-:-  bv  10-15- 
01.  published  8-29-01  [FR 
01-2175V 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace    comments 
due  by  1 0-1 5-01    published 

B-29-01     FR  0- -21826] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace    comments 

due  by  10-15-01.  published 

8-29-01  [FR  01-21819) 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Community  Reinvestment  Act 

regulations,  review. 

comments  due  by  10-17-01. 

pubisneo  ^-19-01  [FR  01- 

18033] 
TREASURY  DEPARTMENT 
Customs  Service 
Administrative  fj,.ngs 

comments  due  by  10-17-01, 

published  8-28-01  [FR  01- 

21659" 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Community   Reinvestment  Act 

regulations    review 

comments  due  by  10-17-01; 


published  7-19-01  [FR  01- 
18033] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunclion 
with    PLUS'   (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
availaole  online  at  http:// 
www  nara  gov/fedreg' 
plawcurr  html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 

in    slip  law  "  (individual 
pamphlet)  form  from  the 
Sup>enntendent  of  Documents. 
U,S    Government  Pnnting 
Office   Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Intemel  from 
GPO  Access  at  htlp:// 
www  access  gpo  gov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2510/P.L.  107-17 

Defense  Production  Act 
Amendments  of  2001  (Oct.  5, 
2001    115  Stat   260) 

I  ,.st    I  ist   (1.  tdti.  r    in     L'OOI 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscnbe,  go  to  http:// 
hydra  gsa  govarchives 
publawsi  html  or  send  E-mail 
to  listserv((3  listserv  gsa  qov 
with  int  : — .'...y  '.ei'. 
message 

SUBSCRIBE  PUBLAWS  i. 
Your  Name 

Note:  This  service  is  strictly 
tor  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
speofic  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  jiood  thing  coming.  To  keep  our  subscriplion 
prices  dcmn,  ihe  Government  Pnntitii:  OttKC  iiiaiK  each  subscriber  only  one  renewal  notice.  You  can 
learn  'Ahen  vou  uili  get  vour  renewal  notice  hv  checking  the  number  that  follows  month/year  code  on 

the  top  hne  o\  vour  labt.-!  as  \/;.'i( '?  i>i  .iu^  example: 


\  '•i-'icwal  notice  will  be 
nc"    jppriiximaiely  W  days 
htforv  the  shown  date. 


A  renewal  notice  will  he 
sent  approKimately  00  days 
before  the  shown  date. 


/ 


/■ 


0EOJ7  R  1 


•  JOHN  SMITH 

:  212  MAIN  STREET 

•  :r(-i:^rsTVTI,'  E  MD  20714 


:  r:.   .-^DQ  SMITH2'2J 

•  JOHN  SMITH 

•2.2  MAIN  STRFET 

:  FOREST\'TLLE  MD  20704 


DLC4~  R  I 


To  be  sure  that  vour  sltmlc  coniinucN  unhou!  uuc:'upii>'n,  ploasc  return  \our  renewal  notice  proinptl). 
It  \our  subscnption  >er^icc  i--  liisvotunjed,  mlu^i'-  ^c^!d  \iuir  mailing  label  from  an\  issue  to  the 
Superintendent  of  Dovunicnis.  U.ishiiiL't..-    IK    2<)^^'C   '''^~2  uiih  the  proper  remittance.  \our  service 
will  be  reinstated 

To  change  your  address:  P1lm-c  si  \1  )  "i  ( )l  R  M  \1M\{  .  I   \BF-.I  .  along  with  vour  new  address  to  the 

Superintentlenr  of  Documents    \tin   Chic:    M-tii  i.im  Hm-km,  \1ail  Stop:  SSOM.  Washmgton. 
DC  2(140: -^;.^7,V 

To  inquire  about  >our  suhseriptinii  service:  Please  SI  Nh  \()\'R  MAII  I\G  I.ABF.I..  along  with 

vour  correspondence.  u>  the  Supenntendeu  .4' riccuir.ci'.is,  \i;n   Ghicf.  .\l:iil  last  Branch.  .Mail 
Stop:  SSO.M.  Washmgton.  iX'  li)402-')}^^ 

To  order  a  nevv  subscnption:  Pk-.is  -  usc  the  order  form  provided  belou 
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\^SA 


1  tS   ji 'er  n  .  si,hs^nption<s»  as  follows 


Supcriiik-ihiciii  ''t  f^t'cunii'iUN  Suhscription  Order  Form 

Charge  your  order 
Its  Easy! 
To  fax  >our  orders  (202 1  512-2250 
J»hon€  vour  orders  (202)  512-1800 


suhscriptuips  t^^  Federal  ketiistiT  <  FRi;  uuiudinti  the  da  l\  f  cJcral  Register,  monthlv  Index  .ind  list 

«'t  ( 1  k  seciio::-  \iijt!ed    ls\     .u  sW?  each  per  v  ear 

viihs^rpfii  ris  t    Kederal  Kejiister.  </fl/7v  on/y  (FROO).  .ii  s'  '^^  each  per  \car 


■  t  n 


.cr  IS  s_ 


The!oi,:U- 

Iniernjtii'n.il  OListomers  plc.isc"  add  25*/r. 


F'riet-  im  liidi-s  rtgiilnr  domestic  postage  and  handling,  and  is  subject  to  change 


Compan\  or  personal  name 


(Please  type  or  prinli 


AJditionul  address/jticndon  line 


SlrCcM  .Kl>!trs> 


<■  •.   s:.-c   /lP^.«af 


l).i>uux;  phunc  inelujini:  area  tinJe 


YtS     NO 


Ma>  we  make  ><>ur  nameyaddrrv.  a%aiUihk'  to  iCher  iiiaikTS?      | |    j ] 


Please  Ch(M)se  Method  of  Pa>ment: 

I        (hock  Payable  to  ihe  Supennteiidenl  ol  DiKumenis 


I I    f  iPO  Deposit  Account 


-n 


L^  VISA 

'     1    .MasteK  .ird  Account 

:    '    ■       '       '1       '    i 
i    ,    1              ,1       -    1 

i     ; 

i 

Thank  you  for 

1         .         !         . 

_          iC  ri.'ilil  L.ir,l  L-\p;rj;ion  Jjtc 

lUt 

'f . 

.\ultlon/int:  m'^:ki;i.:c 


Mail  To    Superintendent  of  Documents 

PO.  Bo\  ,^719.S4.  Pittsburgh.  PA  l.sZ.sO  79.s4 


Public  Laws 


107th  Congress.  1st  Session.  2001 


Pamphlet  c  ^ts  o'  dudIic  laws  o*\e^  "-efeTec  to  as  slip  laws  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  apoea'  on  eac^  !aw  Subscription  service  inc'udes  all  public  laws. 
issued  irregularly  uDon  enactmeni  tor  'ne  i07th  Congress.  1st  Session,  2001 

individual  aws  also  may  De  purchased  fromi  the  Superintendent  of  Documents. 
U  S  Governme";  Printing  0*fice  Prices  va'y  See  Reade'  Aids  Section  of  the  Federal  Register 
for  announcements  of  nev^  >,  enacted  d/.s  or  access  the  online  database  at 
http.//www  access  gpo  gov^naraOCS  rt"-^ 


SLiporintendcnl  o\  Document^  Substriptions  ( irJ'i  form 


O'O*'  P'TC^SSing  Coot 
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yrv 


Charge  your  order 
ft  s  Easy ' 
Id  fax  \(>ur  i.rdtrv    202  i  >i:-;:?(l 
F»h(im  ><>ur  i.rd.rv    :(i;    «12-IH(K» 


suhsv.Tipiu'ns  In  Pl'BLIC  L.WVS  tnr  ific  lii'ih  ( 


Session.  20(11  t  >'  ^:>  'vr  subscnption 


Ilic  lolal  cost  o\  m\  order  i^  S 

Inlemational  ..u>tomerv  picdsc  .iJd  2' 


\Jdiiu)n.il  .iddri'sv,iiU"niii>n  linr 


Price  includes  rvgular  domcstn  po«.lai;f  and  handling  md  is  subject  to  change 


Plea.se  C  h(K»se  Melhfxi  (tf  Pa>menl: 

1 i  Chc.K  >'.i\.ihU'!  ^  itH  S'.|vi!'i!.-ident  of  Documents 


iPlLivf  ".pc  i>r  pnnli 


sin-c-i  aildrf. 


Cw.    Suic   /.IP  v.>df 


['jviitiK'  photic  mvUniinj:  jrc-  onii 


Purcha>.c  itJct  ruimSct    opii'n.ii 

VE-S   NO 

' '    ' 1 

\l»\  wc  makr  ynut  name/addms  »aiaUr  to  other  nuirrs?      | |   | ] 


C'.f'O  [Xp'-.i    \,..Mn'  I    1 


i-D 


D   VISA 

1     1  Ma-ic  r<  ard  Account 

1     i     i     1     1     1     i     1     1     1     1     1     1     1     1     1 

iCredii  card  cxpiralion  dalri 

Thank  vu  for 

\iiur  I'rdi  r! 

I 

1 

\1a;i  Ii'     SiifX-tinli'iiiiiT'  .  •!  iVKdncnIs 

f'l     H.  V  -~:'--;.  (M>'..,-.h.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscnbers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulation.s 

The  Code  of  Federal  Regulations, 
compnsmg  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscnbers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  S253.00  i 

Six  months  S126  50 

Code  of  Federal  Regulation.s: 

Current  yea^  las  issueO)  S29C  00 


Superintendent  of  Documents  Subscription  Order  Form 


*5419  I 

I i    I  t.S-  enter  the  loil,>v.!P.e  iixii^ated  >uhs^nption  in  24x  microfkhf  tonnat 

Federal  Register  M (4  R)  D   One  \ear  at  ^2"^.'^  caeh 

n    Six  iro-iihs  at  M26  ^0 
Cfxle  of  Federal  Regulations  iCt  RM7)       G   <  »ne  \Qdi  at  S2'^()  each 


W&T 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  iclai  i.t>^t  >it  nn  .irder  iv  S 

Intemationai  ciiNlo'Tier^  piea^e  jtKi  J^'ir. 


.    Price  includes  rejjular  domestic  postage  and  handling  and  is  subjeci  to  change 


■.p.in-,  ''X  personal  narie 


Atklilional  Jiklrcvs/attcntion  Urn: 


sir.c  .iJdress 


C^\    SlJk-    /IF  .  .dc 


Dj.!''-'.-  -n.   R    n^'udina  area  cixk 


(Plea.se  lypc  or  print) 


f^lr^^.i^c  link'  niirr.txT  optional! 

VES     NO 

Nlav  »e  makf  vour  name/acWrtss  ii\aiL<t)k'  tii  i)<h«'r  maih-rs?       | ]    | | 


Please  Choose  Method  of  Payment: 

I     I   Check  Pavable  to  the  Superintendent  of  DcKumenLs 
Ej   C>P0  Deposit  .Account         !     |     |     j 
I I    VISA        , 1  MasterCard  .Account 


m-D 


-1 r r- 


J L_L, 


-1 L 


1  Credit  vard  expiration  dale 


Thank  you  for 
your  order! 


Authi>n/iniz  vii;nalure 


Mail  Tc    Superintendent  of  D(K."uments 

P.O.  Bu,\  371934.  Pittsburi;h.  PA  1.^250-7954 


/^*^//f?  ^w 


0 JtA,)»AJlAM  ' J  tUvjoHiv-. 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) $',  1  IM) 

1993 

(Book  11)  SM  (Ml 

1994 

(Book  1) $">h  l»0 

1994 

(Book  11)  $52  m 

1995 

(Book  I) $H(I  (Ki 

1995 

(Book  II )  $ti5  (Ml 

1996 

(Book  I) Sf>H  (to 

1996 

(Book  II)  $72  (HI 

1997 

(Book  1) $69  (Ml 

1997 

(Book  II)  $7800 

1998 

(Book  I) $71  00 

1998 

(Book  II)  $7r.  ()0 

1999 

(Book  I) $71  00 

1999 

(  Book  II  )  .S7:)  (Ml 


Published  by  ihc  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administralion 

Mail  oriior  (o: 

SujXTin'iniU  •■■  .>■  Documents 

I'.U.  B>)\  .^7,>v^4,  l',i;sburgh,  PA 
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Now  Available  Online 

through 

I  GPO  Access 

A  Sen'ice  of  the  (  ..S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free   public  cdnnectuMis  [o  the  online 
Federal  Register  are  available  thrt'UL'ii  the 
GPO  Access  service. 

To  connect  o\er  the  World  Wide  Web. 
go  t(i  the  Superintendent  ot 
Documents"  homepage  at 
http://wwu.  access.  gpo.go\/sii  docs/ 

To  connect  using  telnet, 
open  sv-ais. access. gpogiu 
and  login  as  guest 
(no  password  required  i 

To  dial  directlv.  use  ^>mii 
inunications  software  and 
modem  to  call  i  202 1 
512-1661;  type  swais.  then 
logm  as  guest  (no  password 
required). 


You  may  also  connect  using  KKal  W'AIS  client  software.  For  further  information. 
contact  the  GPO  .Access  I'ser  Support  Team: 


Voice:  (  202 1  "^  1  2    I  -^^O  (7  a  m.  to  5  p.m.  Eastern  time). 

Fa.\;  (2()2i  "^12-1  262  (24  hours  a  day,  7  days  a  week). 

Internet  HMail;  gpoaccess@gpo.gov 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handhcxik  of  the  Federal  Government,  the 
Miiniuil  IS  the  best  source  ot  information  on  the  acti\  ities. 
funttions.  organization,  and  pnneipal  ttffKiaK  of  the  agLTKics 
of  the  legislative,  ludicial.  and  executive  branches   It  also 
includes  intormation  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subiect  ot  particular  concern  is  each 
agency's  "Sources  of  Infonnation"  section,  v^hlch  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  ot  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/sub)ect  indexes 

Of  significant  historical  interest  is  .Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish 
cd,  transfened.  or  renamed  subsequent  to  March  4.  IQ.''3. 

The  Manual  is  published  bv  the  Office  of  the  Federal 
Register.  National  .Archives  and  Records  Administration 


$41  per  copy 


Supenntendent  of  Documents  Publications  Order  Form 


*7917 

□  YES.  pie 


Charge  your  order 

ti's  Easy! 

To  fax  >our  orders  i2(l2i  f  12-;250 
Phone  \our  orders    2(12:  512-lS<Xi 


ase  send  me 


ipies  of  The  Inited  States  Government  Manual  ZKii  ;;k  ; 


S/N  069-00(>-a)l.^4-.^  at  $41  ($51  25  foreign)  each. 

Total  cost  of  m>  order  is  S Price  includes  regular  domestic  postage  and  handling  .ikI      mjI  kvi  to  change. 

Please  thoose  Method  of  Pavmeni: 


Cnmpany  or  personal  nanie 


Plfa^c-  i\pf  or  pnnll 


Addiiional  address/allenlion  line 


Street  dddrcs 


Cit>.  Slalc.  ZIP  code 


Dayiimc  phone  including  area  ti>de 


^KS      SO 


Purchase  order  number  '  npiional  t 

Ma>  we  make  yna  name/aridress  a>aiatiiF  lo  olher  maiers^      | | I 


Cho^k  Pjvatrt  ','  tnc  Supcruucaacni  A  L>iK.tnients 


rr 


(iPO  lVp<iMi  Amount 

\  LSA        . .   MjmcK  .11  li  Account 


l-D 


(Credit  card  expiration  dale  I 


Thank  w>«  fur 
\tjur  urdir: 


Authorizing  signature 

\1.iii  Ii>     Supt-rintcndcn:  I  ■'  h.s,  ut'ifnls 

fn   B..^  ^^••>^:.   (■iM.,h.:ri;h.  PA  15250-7954 


9/ni 


The  aiitheMitif:  text  behind  thf  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-   - 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  the 
President's  public  speeches 
statements,  messages  to 
Congress,  news  conferences  ar^d 
other  Presidential  materials 
released  by  the  White  House 


V\*  i'k:v  Omipilatitm  i^f 

Presidential 
Documents 


/:^ 


\ 


-s^/, 

"^j,,.*^ 


Monrfav.  lanuan-  13.  1997 
Viituni*  33 — Niiiii'nt'f  i 
l'i).p  7-10 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
nals  released  dunng  the 
oreceding  ,veeK  Each  ssue 
includes  a  Tab^e  of  Contents,  lists 
of  acts  aporoved  by  the  President, 
nominations  submitted  to  the 
Senate  a  checKiist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


.Superintendent  ot  Dtvuinents  Subscription  Order  Form 


*  5420 


VBA 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


!     I  YES.  please  enter  no  >cai    lih^,n[  nor  .  t  r  he  Weekly  Compilation  of  Presidential  Documents  (PDi  sd  1  can 

keep  uptudaiei'H  PreMiientiai  a^rrviiie- 


The  idt.il  ci'st  ft  in\  vtrder  is  S 


Internatmnai  ^usfimiers  please  aJJ  -■^^. 


S 1  ^  I  t  K I  First  Class  Mail  LJ    >Q2.(K)  Regular  Mail 

__^   FVice  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Cimipan\  or  personal  name 

(Please  type  or  print) 

AJdilii'ii.il  .idd'f^sMitcntiun  line 

Siri-c'    idiVj-^ 

(    1'.    s;.!k-  /It'  ..^j-.- 

ll  1'. 'II'V  pti.  '!K    ir  ^  '  111  p."    i.'C.;  ^.\lc 

Pj'.hjM-    •' ti:  n  ,niK-    uptionali 

\ta\  v»f  maki'  v(nir  namc/atldrcss  availaNt*  in  iKhtr  nuikrs?       | |    \ | 


Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  D(Kuments 

CJ   GK)  Deposit  Ace 


jount 


-□ 


n   VISA        EH   V1a.stcrCard  Ace 


ounl 


I      1 

1 

I                !        1        1        '        '        I 

1     1     .  .     ,  __:     i  __. 

t 

; 

Thank  you  for 

iCrcdit  carJ  expiration  daW) 

1    u 

luri . 

Aulhi  ii/ini'  sionjiurc 


Mail  To    Superintendent  of  DtKuments 

PO.  Box  .U  19.^4.  Pittsburgh.  PA  15250-7954 


he 


-2250 
-1800 

1  can 
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mfor 
rder! 
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The  FEDER.\1.  REGISTER  is  published  daily.  Monday  through 
Frida\    -a  'jjt  nitii  ial  holidays,  by  the  Office  of  the  Federal 
Rf.gist>'r    National  .-Xrrhives  and  Records  .\dministration, 
\\,^^h;rlgrf,n.  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch    15)  rtod  the  regulations  of  the  .-Kdmiiiistrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Dot  uments.  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
asailab!"  tj  r-.e  public  regulations  and  legal  notices  issued  Dv 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
applicabilitv  and  legal  effect,  documents  required  to  be  published 
bv  act  of  Congress,  and  other  Federal  agency  documents  of  public 
intere'^t 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agencv  requests  earlier  filing.  For  a  list  of  documents 
furrentlv  on  file  for  public  inspection,  see  http://www.nara.gov/ 
tedreg 

The  seal  of  the  National  Arc  hives  and  Records  .Administrdtion 
authenticates  the  Federal  Register  i--  the  official  serial  publication 
estabilsh^'.!  jr.Ct-r  Ti-  r-,;--.'  K-i.v-T  Act.  Under  44  U.S.C.  1507, 
the  cont^'n'^    !  t^'  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  i^  puohshed  m  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  .\ccess.  a  service  of  thw  I '  .S  Government  Printing  Office. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations  which  is  publishec  under 
50  titles  pursuant  to  44  US  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeK 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart916 

[Docket  No.  FV01-916-2  FR] 

Nectarines  Grown  in  California; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Nectarine  Administrative  Committee 
(committee)  for  the  2001-02  and 
subsequent  fiscal  periods  from  $0  1850 
to  SO. 20  per  25-pound  container  or 
container  equivalent  of  nectarines 
handled.  The  committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  nectarines 
grown  in  California  Authorization  to 
assess  nectarine  handlers  enables  the 
committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  runs  from 
March  1  through  the  last  day  of 
February.  The  assessment  rate  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated 
EFFECTIVE  DATE:  October  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterev  Street,  suite  102B,  Fresno. 
California  93721,  (559)  487-5901.  Fax: 
(559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S,  P.O.  Box 
'<b456.  Washington.  DC  20090-6456; 
t«>lpphone:  (202)  720-2491,  Fax:  (202) 
720-8938.  or  E-mail; 
Ia\ -(;uprhrr<(Jusda.go\' 

SUPPLEMENTARY  INFORMATION:  ThisYule 

IS  issued  under  M<irketint;  .Agreement 
No    124  and  order  N«i  916.  both  as 
amended  (7  CFR  part  916),  regulating 
the  handling  of  nectarines  grown  in 
California,  hereinafter  referred  to  as  the 

order    The  marketing  agreement  and 
order  are  effective  unrler  the 
.Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "At." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformant  e  with  e\e(  utue  Order 
1286b 

This  rule  has  been  rt'\  lewed  under 
Executive  Order  12988.  Civil  justice 
Reform   L'nder  the  marketing  order  now 
in  effect.  California  nectarine  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  fr-  in 
such  assessm.ents.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  nectarines 
beginning  on  March  1.  2001,  and 
continue  until  amended,  suspended,  or 
terminated  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  thev  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  mav  file 
with  the  Secretarv  a  petition  stating  that 
the  order,  anv  provision  lA  the  nrtier,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  nuidifii  dtinii  of  ih' 
order  or  to  be  exempted  theretroni   .Sucti 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition  .After  the 
hearing  the  Secretarv  would  rule  on  the 
petition.  The  Act  pro\ides  that  the 
district  court  of  th^  United  States  in  an\ 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  print  i[ial 
place  of  business,  has  [urisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling 

This  rule  increases  the  assessment 
rate  established  for  the  committee  for 
the  2001-02  and  subsequent  fiscal 


periods  from  SO. 1850  to  SO. 20  per  25- 
pound  container  or  container  equivalent 
of  nectarines. 

The  nectarine  marketing  order 
provides  authority  for  the  committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  committee  are 
producers  of  California  nectarines.  They 
are  familiar  with  the  committee's  needs, 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are,  thus, 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input 

For  the  1996-97  fiscal  period,  the 
committee  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
fiscal  period  to  fiscal  period  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the 
committee  or  other  information 
available  to  the  Secretary 

The  committee  met  on  May  3,  2001, 
and  unanimously  recommended  2001- 
02  expenditures  of  $4,338,744  and  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  contamer  equivalent  of 
nectarines.  In  comparison,  last  year's 
budgeted  expenditures  were  $.399.0878 
The  assessment  rate  of  $0.20  is  $0,015 
higher  than  the  rate  currently  in  effect. 

The  increase  is  needed  as  a  result  of 
a  crop  reduction  due  to  spring 
hailstorms,  and  to  keep  the  committee's 
reserve  at  an  adequate  level.  The 
quantity  of  assessable  nectarines  before 
the  hailstorms  was  estimated  to  be  24 
million  containers  or  container 
equivalents  of  nectarines.  After  the 
hailstorms,  the  estimate  of  assessable 
nectarines  was  reduced  to  19.351.000 
containers  or  container  equivalents  of 
nectarines. 

The  major  expenditures 
recommended  by  the  committee  for  the 
2001-02  year  include  $423,176  for 
salaries  and  benefits,  $157,821  for 
seneral  expenses.  $1,000,000  for 
inspei  ti    II   SI 69.393  for  research,  and 
SJ  4.'M  (M)ii  t  r  domestic  and 
mternatujual  promotion.  A  total  of 
Si 59.354  is  included  for  miscellaneous 
expenses. 
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Budgeted  expenses  for  these  items  in 
2001-01  were  5401,007  fur  salaries  and 
benefits,  .Slf)j,448  fur  ijeneral  expenses, 
51,100,000  for  inspection,  5139,025  for 
research,  52,424,000  for  domestic  and 
international  promotion,  A  total  of 
5269,107  was  included  for 
miscellaneous  expenses. 

To  reach  agreement  on  the  applicable 
2001-02  assessment  rate,  the  committee 
considered  the  total  expenses  of 
S4,.^:18,744:  the  assessable  nectarines 
estimated  at  19,J51,000  25-pound 
containers  or  container  equivalents:  the 
estimated  inc;ome  from  other  sources 
suc;h  as  interest  income:  and  additional 
funds  required  frnm  the  committee's 
financial  reserve  at  \  arMng  assessment 
rates 

Cognizant  nf  the  fact  that  the 
committee  was  in  agreement  regarding 
the  total  expenses  estimated,  as  well  as 
the  estimated  assessable  containers  or 
container  equivalents,  several 
assessment  rates  were  discussed  and 
their  effects  on  the  budget  calculated  At 
varying  assessment  rates,  the  committee 
would  require  using  more  or  less  funds 
from  the  financial  reserve  to  meet 
budgeted  expenses.  For  example,  at  the 
current  assessment  rate  of  50, 1850  per 
c;ontainer  or  container  equivalent, 
assessmf-nts  received  would  be 
5:^579,9.15  and  would  result  in  a 
financial  reserve  of  520,628  at  the  end 
of  the  fiscal  period.  In  the  proposed 
rule,  the  example  was  incorrectly 
calculated  using  an  assessment  rate  of 
50.19  per  container  or  container 
equivalent  At  the  recommended 
assessment  of  50. 20  per  container  or 
container  equisalent,  assessments 
received  would  be  5,3,870,200  and 
would  result  in  a  financial  reserve  of 
5214,138.  more  consistent  with 
committee  financial  needs.  The 
committee  r»^cognizes  that  a  minimum 
financial  reserve  is  necessary  to  meet  its 
obligations  in  the  early  part  of  each 
fiscal  year  before  handler  assessments 
are  hilled  and  received.  .According  to 
the  committee,  the  SO. 20  assessment 
rate  will  result  in  an  adequate  financial 
reserve 

The  assessment  rate  established  in  tlir 
rule  will  continue  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  .Secretarv  upon 
rec;oramendation  and  information 
subnutted  b\  thf  t;oinmittee  or  other 
available  information, 

.■\lthough  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
committee  will  continue  to  meet  prior  to 
or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rat>'  Thf 
dates  and  times  of  committee  meetings 


are  available  from  the  committee  or  the 
Department,  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
committees  2001-02  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department, 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AM.S) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordinglv, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issu^^d  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 

There  are  approximately  300 
California  nectarine  handlers  subjec  t  to 
regulation  under  the  order  covering 
nectarines  grown  in  California,  and 
about  1,800  producers  of  nectarines 
grown  in  California.  Small  agricultural 
service  firms,  which  includes  handlers, 
are  defined  by  the  Small  Business 
Administration  (SBA:  13  CFR  121.201) 
as  those  whose  annual  receipts  are  less 
than  55,000.000  Small  agricultural 
produc  ers  are  defined  by  the  Small 
Business  Administration  as  those 
having  annual  receipts  of  less  than 
S750.000,  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities,  excluding  receipts  from 
other  sources. 

In  the  2000  season,  the  average 
handler  price  received  was  59. 00  per 
container  or  container  equivalent  of 
nectarines.  A  handler  would  have  to 
ship  at  least  555,556  containers  or 
container  equivalents  of  nectarines  to 
have  annual  receipts  of  55,000,000. 
Given  data  on  shipments  maintained  by 
the  committee's  staff  and  the  average 
handler  price  received  during  the  2000 
season,  the  c  ctmmittee's  staff  estimates 
that  small  handlers  of  nectarines 
represent  approximately  94  percent  of 
the  handlers  within  the  industry. 

When  the  proposed  rule  was 
published,  the  SBA  standard  for 


determining  small  producers  was 
5500.000.  The  standard  is  now 
5750.000.  In  the  2000  season,  the 
average  producer  price  recei\ed  was 
55,50  per  container  or  container 
equivalent  of  nectarines,  A  producer 
would  have  to  produce  at  least  136,363 
containers  or  container  equi\alents  of 
nectarines  to  have  annual  receipts  of 
5750,000,  Given  data  maintained  bv  the 
committee's  staff  and  the  average 
producer  price  received  during  the  2000 
season,  the  committees  staff  estimates 
that  small  producers  represent  more 
than  80  percent  of  the  nectarine 
producers  within  the  industry. 

This  rule  increases  the  assessment 
rate  established  for  the  committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
50.1850  to  50.20  per  25-pound  container 
or  container  equivalent  of  nectarines. 
The  committee  unanimously 
recommended  2001-02  expenditures  of 
54,338,774  and  an  assessment  rate  of 
50,20  per  25-pound  container  or 
container  equivalent  of  nectarines.  The 
assessment  rate  of  50,20  is  50,015  higher 
than  the  current  rate.  The  quantity  of 
assessable  nectarines  for  the  2001-02 
fiscal  year  is  estimated  at  19.351,000  25- 
pound  container  or  container 
equivalents.  Thus,  the  50,20  rate  should 
provide  53,870.200  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  other  income 
and  funds  from  the  committee's 
authorized  reserve  would  be  adequate  to 
cover  budgeted  expenses. 
The  major  expenditures 
recommended  by  the  committee  for  the 
2001-02  year  include  5423,176  for 
salaries  and  benefits,  5157,821  for 
general  expenses,  51.000,000  for 
inspection,  5169,393  for  research,  and 
52,429,000  for  domestic  and 
international  promotion.  A  total  of 
5159,354  is  included  for  miscellaneous 
expenses. 

Budgeted  expenses  for  these  items  in 
2000-01  were  5401.007  for  salaries  and 
benefits.  5165,948  for  general  expenses, 
51,100,000  for  inspection.  5139.025  for 
research,  52.424.000  for  domestic  and 
international  promotion,  A  total  of 
5269,107  was  included  for 
miscellaneous  expenses. 

The  increase  is  needed  as  a  result  of 
a  crop  reduction  due  to  spring 
hailstorms,  and  to  keep  the  committee's 
reserve  at  an  adequate  level.  The 
assessable  nectarine  estimate  before  the 
hailstorms  was  24  million  containers  or 
container  equivalents  of  nectarines 
After  the  hailstorms,  the  estimate  was 
reduced  to  19,351,000  containers  or 
container  equivalents  of  nectarines.  The 
committee  reviewed  and  unanimously 
recommended  2001-02  expenditures  of 
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S4. 338. 774.  Prior  to  arriving  at  this 
budget,  the  committee  considered 
information  and  recommendations  from 
\'arious  sources,  inchiding,  but  not 
limited  to:  The  Management  Services 
Committee,  the  Research  Subcommittee, 
the  International  Programs 
Subcommittee,  the  Grade  and  Size 
Subc:ommittee.  the  Domestic  Promotion 
Subcommittee,  and  the  Grower 
Relations  Subcommittee.  Some  of  these 
subcommittees  discussed  alternatives  to 
increasing  the  assessment  rate,  such  as 
permitting  the  rate  to  remain  the  same 
or  increasing  the  rate  to  SO.  19  or  S0,19.t 
per  25-pound  container  or  container 
equivalent  The  assessment  rate  of  SO  20 
per  25-pound  container  or  container 
equivalent,  is  expected  to  result  in  an 
operating  reserve  of  S214. 138.  more  in 
line  with  committee  financial  needs 
The  SO. 20  rate  was  subsequentiv 
recommended  to  the  committee  hv  the 
Management  Services  Committee. 

As  noted  earlier,  the  committee  then 
considered  the  total  estimated  expenses. 
the  total  estimated  assessable  25-pound 
containers  or  container  equi\  alents.  the 
estimated  income  from  other  sources 
such  as  interest  income,  and  additional 
funds  required  from  the  tommittee  ■- 
financial  reserve  at  varying  assessment 
rates,  as  the  subcommittees  haci  done. 
prior  to  recommending  a  final 
assessment  rate.  Depending  on  the 
assessment  rate  established,  the 
committee  would  require  more  or  less 
funds  from  the  financial  reser\e.  which 
the  committee  uses  to  meet  its 
obligations  prior  to  billing  and  receiving 
handler  assessments  the  following  vear 
Based  on  those  deliberations,  an 
assessment  rate  of  SO. 20  per  25-pound 
container  or  container  equivalent  was 
agreed  upon  and  recommended  to  the 
Department.  Such  an  assessment  rate 
would  result  in  an  adequate  financial 
reser\'e. 

A  review  of  historical  and  preliminarv' 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  grower 
price  for  the  2001-02  seasons  could 
range  between  S5.50  and  SB. 00  per  25- 
pound  container  or  container  equivalent 
of  nectarines.  Therefore,  the  estimated 
assessment  revenue  for  the  2001-02 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between 
3.35  and  3.65  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  committee's  meeting  was 


widely  public  ized  thrdui^lviii!  the 
California  nefitanne  industry  and  all 
interested  persons  were  invited  to 
attend  th'^  meeting  and  participate  in 
c;ommittee  deliberations  on  all  issues. 
I.ike  all  committee  meetings,  the  May  3, 
2001 .  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirement^ 
nn  (Mther  small  or  large  handlers.  As 
u  ith  all  Federal  marketing  order 
programs,  reports  and  forms  are 
peri(Hiicall\  reviewed  to  reduce 
information  requirements  and 
duplication  h\  indusirv'  and  public 
sec;tor  agencies 

The  Department  hd-  not  identified 
any  relevant  Federal  rules  that 
(iuplicate.  overlap,  or  conflict  with  this 

rtile 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  1.  2001  (6f)  FK 
.^9690)  t  ojiies  of  the  proposed  rule  were 
also  mailed  or  sent  via  facsimile  to  all 
nectarine  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register.  A 
3()-dav  comment  period  ending  August 
■U.  2001,  was  provided  for  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received, 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specially  crop 
marketing  agreement^  and  orders  may 
l)e  viewed  at:  http Www  ams.usda.gov 
fv/moab.html  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jav 
Ciuerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  s(;ction. 

After  consideration  nf  ail  relevant 
material  presented,  hk  luding  the 
information  and  recommendatinn 
submitted  by  the  Committee  and  other 
available  information,  it  is  herein  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  dec  lareii 
policy  of  the  Act. 

Pursuant  to  5  U  S.C  553.  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  bee  ause 
handlers  are  receiving,  packing  and 
shipping  2001  crop  nectarines,  and  the 
fiscal  period  began  on  ^^ar(  h  1    2001. 
and  the  assessment  rate  applies  to  all 
nectarines  received  during  the  2001-02 
and  subsequent  seasons  Further 
handlers  are  aware  of  this  rule  v\  tin  h 
was  recommended  at  a  public  meeting 
Also,  a  30-day  comment  period  was 
provided  for  in  the  proposed  rule  and 
comments  were  received 


list  of  Subietts  m  7  (IK  F.irt  'U(, 

.Nectarines,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  916  is  amended  as 
follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  916  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  916.234  is  revised  to  read 
as  follows: 

§916.234    Assessment  rate. 

On  and  aftei  March  1.  2001.  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  of 
nectarines  is  established  for  California 
nectarines. 

[Jilted:  October  5.  2001. 
Kenneth  C.  Clayton, 
Agricultural  Marketing  Service. 
IKR  Doc    01-2,578.1  Filed  10-12-01;  B:45  ami 
BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Pan  948 

[DocKet  No   FV01-948-3  FRl 

Irish  Potatoes  Grown  m  Colorado: 
Increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service. 

action;  Final  rule. 

SUMMARY:  This  rule  increases  the 
,ss,  v<!i..  ni  rate  established  for  the 
I        !!  i    Potato  Administrative 
c,i,iui;,.t!ie.  Area  II  (Committee),  for  the 
2001-02  and  subsequent  fiscal  periods 
from  $0.0015  to  $0.0035  per 
hundredweight  of  potatoes  handled. 
The  Committee  locally  administers  the 
marketing  order,  which  regulates  the 
handling  of  potatoes  grown  in  Colorado. 
Authorization  to  assess  potato  handlers 
enables  the  Committee  to  incur 
experlses  that  are  reasonable  and 
n€»cessary  to  administer  the  program. 
The  fiscal  period  began  September  1 
and  ends  August  31.  The  assessment 
rate  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated 

EFFECTIVE  DATE:  rir  t,,|irr  IB,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
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Administratinn  Branch.  Fruit  and 
V'psptablc  Programs.  AMS.  USDA.  1220 
S\V  Third  Avt-nue.  suite  385.  Portland. 
()rfo„n  47204-2807:  telephone:  (503) 
J2H-2724.  Fax:  (503)  326-7440:  or 
George  Kelhart.  Technical  Advisor. 
Marketing  Order  .Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456: 
telephone:  (202)  720-2491.  Fax:  (202) 
720-89,^8. 

Small  businesses  may  request 
information  on  complying  with  this 
reoulatinn  bv  contacting  Ia\  Guerber. 
Mdrki'tiHi;  Order  Administration 
Brant  h   Fruit  and  Vegetable  Programs. 
AMS.  rSDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456: 
telpphont';  (202)  720-2491,  Fax:  (202) 
720-89^8.  or  E-mail: 
lav  (iuerber^*usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
IS  issued  under  .Marketing  Agreement 
No.  97  and  Order  No  948.  both  as 
amended  (7  CFR  part  948).  regulating 
the  handling  of  Irish  potatoes  grown  in 
Colorado,  hereinafter  referred  to  as  the 
"order  ■  The  order  is  effective  under  the 
.Agru  ultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(D^'pa^tment)  is  issuing  this  rule  in 
fonfornianre  with  Exec  utn'»^  OrdtT 
12866 

This  Tu\^'  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform   L'nder  the  order  now  in  effect. 
Colorado  potato  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments,  it  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes  for 
the  2001-02  fiscal  period,  which  began 
on  September  1.  2001.  and  will  continue 
in  effe(  t  until  amended,  suspended,  or 
terminated  This  rule  will  not  preempt 
anv  State  or  local  laws,  regulations,  or 
poli(  K's.  unless  they  present  an 
irre(  oiK.ilablt'  ronflict  with  this  rule. 

The  .Act  providt.'s  that  administrative 
pro(  ecdings  must  be  exhausted  before 
partit's  ma\  file  suit  in  court.  Under 
sc(  tion  t)()8(;{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretan-  a  petition  stating  that 
th<'  order,  anv  provision  of  the  order,  or 
an\  iihligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
l.iw  and  request  a  modification  of  the 
orii'T  nr  to  be  exempted  therefrom.  Such 
hHinil'T  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  ^h^'  Secretar\-  would  rule  on  the 
petitujn.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-02  and  subsequent  fiscal 
periods  from  S0.0015  to  $0.0035  per 
hundredweight  of  potatoes  handled. 

The  Colorado  potato  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Secretary,  to  f(jrmulato 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
handlers  of  Colorado  Area  11  potatoes. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequ>'nt  fix  ai 
periods,  the  Committee  recommended. 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  .Secretarv 

The  Committee  met  on  May  1 7.  200 1 . 
and  unanimously  recommended  2001- 
02  expenditures  of  $73,618  and  an 
assessment  rate  of  $0.0035  per 
hundredweight  of  potatoes  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $71,132.  The 
assessment  rate  of  $0.0035  is  SO  002 
higher  than  the  rate  in  effect  prifjr  to 
this  final  rule.  For  budget  purposes,  thi' 
committee  projected  the  quantitv  of 
assessable  potatoes  for  2001 -02  at 
16.500,000  hundredweight  and 
assessment  revenue  of  $57,750  ($0.0035 
X  16,500,000  hundredweight).  The 
Committee  ret:ommended  the  inc  reascd 
assessment  rate  because  the  prior  rate  of 
$0.0015  would  not  have  generated 
enough  income  to  adequateh 
administer  the  program  through  th'' 
2001-02  fiscal  period. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  .$40,793  for 
salaries,  $9,950  for  offi(  e  expenses, 
which  include  telephone  service, 
supplies  and  postage,  $7,650  for 
building  maintenance,  and  $15,225  for 
miscellaneous  expenses.  Budui'tfd 


expenses  for  these  items  in  2000-01 
were  $39,793.  $10,700.  S6.250.  and 
$14,389.  respectivelv. 

The  Committee  developed  the 
SO, 0035  assessment  rate 
recommendation  by  taking  into 
consideration  the  2001-02  budget,  the 
estimated  2001-02  potato  crop,  the 
relati\elv  small  size  of  the  monetary 
reserve  ($32,000).  and  other  factors  su(  h 
as  the  recent  attrition  in  the  number  of 
farms  and  handlers.  Although  the 
increase  more  than  doublt.-s  the 
assessment  rate,  the  ('ommittee  may 
need  to  draw  up  to  an  additional 
Si 5.868  from  its  reserves  to  meet 
budgeted  expenses.  The  reserve  of 
approximately  $32,000  is  below  the 
maximum  amount  authorized  by  the 
order  of  approximately  two  fiscal 
periods'  expenses  (ij  948,78), 

As  mentioned  earlier,  based  on 
projected  shipments  of  16,500.000 
hundredweight,  the  recommended 
assessment  rate  of  $0.0035  should 
prrivide  $57,750  in  assessment  income. 
Infome  from  such  handler  assessments, 
combined  with  interest  income  and 
funds  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  meet 
budgeted  expenses  for  the  2001-02 
fiscal  period. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified. 
suspended,  or  terminated  by  the 
Secretan'  upon  recommendation  and 
information  submitted  by  the 
('ommittee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  effec  t  for  an  indefinite  period,  the 
(  (immittee  will  ( (intinue  to  meet  prior 
to  or  during  each  fisc  al  period  to 
recommend  a  budget  of  expenses  and 
crmsider  recommendations  for 
modification  oi  the  assessment  rate  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  \  lews  at  these 
meetings.  The  Department  will  evaluate 
t'ommittee  recommendations  <ind  other 
.uailable  inform.ition  to  determine 
whether  modification  ol  the  assessment 
rate  is  needful.  Further  rulemaking  will 
be  undertaken  as  nef;essary.  The 
Committee's  2001-02  budget  and  those 
for  subse(|uent  fiscal  periods  would  be 
r(!viewed  and.  as  appropriate,  approved 
by  the  Department. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
.Agricultural  Marketing  Ser\  ice  (AMS) 
has  considered  the  economir:  impac  t  of 
thi^  rule  on  small  entities.  Accordingly. 
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AMS  has  prepared  this  final  regulatory 
flexibility  analysis 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduK' 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereund(>r.  are 
unique  in  that  they  are  brcnight  about 
through  group  ac:tion  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  haye  small 
entity  orientation  and  compatibility 

There  are  approximately  2  50 
producers  of  Colorado  Area  II  potatoes 
and  approximately  93  handlers  subject 
to  regulation  under  the  order.  .Small 
agricultural  producers  are  defined  h\ 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  than  ST.'iO.OOO.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  S5.00n.000 

When  the  proposed  rule  was 
published,  the  SB  A  standard  for 
determining  small  agricultural 
producers  was  SSOO.OOO  That  standard 
has  been  changed  to  5750,000. 

Information  for  the  most  recent  season 
in  which  statistics  are  available,  as 
report(Hi  bv  the  National  .■Xgru  ultural 
Statistics  Service,  was  considered  in 
determining  the  number  of  large  and 
small  producers  bv  acreage,  production, 
and  producer  prices.  .According  to  the 
information  provided,  the  average  yield 
per  acre  was  335  hundredweight,  the 
a\erage  farm  size  was  30B  acres,  and  the 
season  average  producer  price  was  S4  20 
per  hundnniweight.  This  equates  to 
average  gross  annual  producer  rec  eipt> 
of  approximately  5430,542. 
Furthermore,  based  upon  information 
provided  b\'  the  Committee.  96  pert  ent 
of  the  handlers  of  Area  II  potatoes  ha\ f 
shipped  under  55,000.000  worth  of 
potatoes  during  the  most  recent  season 
for  whic  h  numbers  are  available  Based 
on  the  foregcung.  it  c:an  be  concluded 
that  a  majority  of  producers  and 
handlers  of  .\rea  II  potatoes  may  be 
classified  as  small  entities.  ex(  hiding 
receipts  from  other  sources. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  fiscal  periods  from 
S0.0015  to  SO. 0035  per  hundredweight 
of  potatoes  handled.  The  Committee 
unanimously  recommended  2001-02 
expenditures  of  S73.618  and  an 
assessment  rate  of  SO. 0035  per 
hundredweight.  The  assessment  rate  of 
SO. 0035  is  50.002  higher  than  the  rate  in 
effect  prior  to  this  rule  and  increases  the 
financial  burden  on  handlers  bv 
approximately  S33.000.  The  quantity  of 


assessable  fresh  potatoes  for  the  2001- 
02  seas(jn  i>  estimated  at  lb, 51)0. 000 
hundredweight  Thu^-,  the  50.0035  rate 
should  provide  S57.750  in  assessment 
income  vshuh.  when  combined  with 
interest  income  and  income  from  the 
Committee's  monetary  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
The  rate  in  effect  prior  to  this  rule 
would  not  ha\  e  provided  enough  funds 
to  cover  anticipated  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  $40,793  for 
salaries.  59.950  for  office  expenses, 
which  include  telephone  service. 
supplies  and  postage.  57,650  for 
building  maintenance,  and  515,225  for 
miscellaneous  expenses.  Budgeted 
expenses  for  these  items  in  2000-01 
were  539,793,  S10,700,  $6,250,  and 
S14.389  respectively. 

The  Committee  recommended  the 
increased  assessment  rate  to  help  offset 
higher  administration  costs  and  to 
decrease  the  rate  in  which  the  monetary 
reser\'e  has  been  relied  upon  in  recent 
fiscal  periods.  Based  on  the  Committee's 
2001-02  crop  estimate,  the  reserve  of 
532.000  could  be  reduced  by  as  much  as 
515,868  with  the  recommended 
assessment  rate 

The  Committee  re\  iewed  and 
unanimousU  re(  nmmended  2001-02 
expend! t LIT' 'v  ^  J  '^^  ■!  »-. ]h  Thi'-'  compares 
to  last  year  -■  .ippn  \  i.i  i;i>1::i>'  of 
571 .  ]  32   Prior  to  arn\  iiit;  .^l  .i  luidyel, 
alternatnt'  expenditures  and  assessment 
levels  were  discussed  by  the  Committee, 
including  higher  and  lower  rates  of 
assessment    When  (  nusiciering  the 
relatn  eh  poor  eiiimomic  returns  the 
industr\  has  faced  during  the  past  six 
seasons  and  the  resultant  instability 
within  the  potato  in(iustr\    .c-  well  as 
the  2001-02  budget  and  t!i.'  sj/.e  of  the 
monetary  reserve  (532.000),  the 
Committee  concluded  that  an  increase 
111  the  rate  of  ass(-vvn,"nt  to  SO. 0035  per 
hundreducight  o)  (n^t.itu'-s  allows  it  to 
properly  administer  the  program. 

A  review  of  historical  information,  as 
well  as  preliminary  information 
pertaining  to  the  upemnirig  fiscal 
period.  indi(  ates  tfiat  the  producer  price 
for  tht>  2001-02  season  could  range 
between  52,06  and  57  35  [)er 
hundredweight  of  potatoes  Therefore, 
the  estimated  assessment  revenue  for 
the  2001-02  fiscal  period  as  a 
pert:entage  of  total  pr'niin  er  revenue 
(■ould  range  lietween  o  i  "0  and  0.048 
percent 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  r  osts  ma\'  be  passed  on 


to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Colorado 
Area  II  potato  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
17.  2001.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  potato  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  Jndustr\'  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  2,  2001  (66  FR 
40153).  A  copy  of  the  proposed  rule  was 
mailed  to  the  Committee  office,  which 
in  turn  notified  Committee  members 
and  industry  members.  The  proposal 
was  also  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register,  and  the  Department.  A  30-day 
comment  period  ending  September  4. 
2001.  was  provided  for  interested 
persons  to  respond  to  the  proposal  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lay 
Guerber  at  the  previously  mentioned 
.iddress  in  the  FOR  further  iNroRMATiON 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1)  The 
2001-02  fiscal  period  began  on 
September  1,  2001.  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
potatoes  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
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which  dr<^  inc  urrf^d  on  a  continuous 
basis,  jnd  'Ji  handlers  are  aware  of  this 
action  which  was  unanimousU 
recommended  by  the  Committee  at  a 
public  meetino.  Also,  a  30-day  comment 
period  was  provided  for  in  the  proposed 
rule,  and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  .Vureenn'nt-  Potatoes, 
Reporting  and  recordkeeping 
ffqiiirfments. 

For  th'^  reasons  set  fnrth  m  thr 
preamble.  7  fTR  part  448  is  amended  as 
follows 

PART  94ft— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  Thf  authorit\  citation  for  7  CFR 
part  448  c  nntinues  to  read  as  follows: 

.\uthor(lv;  "  i    .s  C  h01-(i74 

2.  Set  tion  448.216  is  revised  to  read 

as  follows: 

§948.216     Assessment  rate. 

On  and  after  Sfpf'^nib'T  1    2001.  an 
assessmt'nl  rate  nf  SO  00 '"'  p>'r 
hundredweight  i^  fstalilish-'d  tnr 
Colorado  Area  11  potatijes. 

!),it>'(i:  Oi  (.)()•      "i    .uui. 
Kenneth  C  (  la\ton, 
A^sijriatf  Administrator,  Aghcuhuml 
Mnrki'tinii  S^nice. 
FK  Dot.  01-25781  Filed  lO- 12-01:  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-22;  Amendment  39- 
12445;  AD  2001-19-05] 


RIN2120-AA64 
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Airworthiness  Directives:  Rolls-Royce 
pic.  RB211  535  Turtxsfan  Engines. 
Correction 

AGENCY:  l^Mlt'ral  .\viatinn 
•Administration,  DOT 
ACTKDN:  Final  rule,  requfst  for 
comm<'nt,>,  (orrection. 


SUMMARY:  This  document  makes  a 
correction  tn  .Airworthiness  Directive 
{.\D]  2001-14-05  applicable  to  RolN- 
Ri)Vc:p  pl(  !RR)  models  RB2n-.5.35C:-37, 
RB211-5.33E4-37.  RB21 1-53.5E4-B-37. 
and  RB21  l-535t:4-B-7.5  turbofan 
engines,  with  radial  dris*'  steady 
bearing,  part  number  (P/N)  LK76084 
that  was  published  in  the  Federal 
Register  on  September  26.  2001  (6H  FR 
49099)  A  part  number  referenced  in 
items  (3)  and  (4)  of  Table  1  in  the 


regulatory  information  is  incorrect.  This 
document  corrects  that  part  number  in 
all  other  respects,  the  original  document 
remains  the  same. 

EFFECTIVE  DATE:  nctnb(>r  1 1 ,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299:  telephone  (781) 238-7176. 
fax  (7811  238-7199. 

SUPPLEMENTARY  INFORMATION:  .A  final 
rule:  request  for  comments 
airworthiness  directive  applicable  to 
iRR)  models  RB21  l-,53.5C-37.  RB21 1- 
535E4-37.  RB21 1-535E4-B-37.  and 
RB211-535E4-B-75  turbofan  engines, 
with  radial  drive  steadv  bearing,  part 
number  (P/Ni  LK~fiOH4.  was  published 
in  the  Federal  Register  on  September 
26,  2001  (66  FR  44094).  The  following 
correction  is  needed: 

PART  39— {CORRECTED] 

§39  13     [Corrected] 

On  page  49100.  in  the  third  column 
in  the  Regulatory  Information.  Table  1. 
"(3)  One  engine  has  a  radial  drive 
steadv  bearing  P/N  FK76084  with  fewer 
than  600  HSN.  and  the  other  engine  has 
a  bearing  P/N  FK76084  with  mtire  than 
1,500  HSN,"  is  corrected  to  read  "(3) 
One  engine  has  a  radial  dri\  e  steady 
bearing  P/N  LK76084  u  ith  f-wer  than 
600  HSN,  and  the  other  engine  has  a 
bearing  P/N  LK76084  with  more  than 
1.500  HSN."  Also.  Table  1  "(4)  Both 
engines  have  a  radial  drive  steadv 
bearing  P/N  FK76084  with  600  or  more 
HSN."  is  corrected  to  read  "(4)  Both 
engines  have  a  radial  drive  steady 
bearing  P/N  LK76084  with  600  or  more 
HSN." 

Issued  in  Burlington.  MA.  on  October  1. 
J  001 
lay  J.  Pardee, 

Manager.  Engine  and  Propi'ller  Directorate. 

Aircraft  Certification  Sen'ice. 

|FR  Dor  ()l-2.iO,=i.3  Filed  10-12-01:  8:45  am] 

BILLING  CODE   1910    '3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20OO-SW-67-AD:  Amendment 
39-12466;  AD  2001-20-18] 

RIN2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

AGENCY:  Federal  .\viation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
nev%  airworthiness  directi\  e  (AD)  for 
Robinson  Helicopter  Company  (RHC) 
Model  R44  helicopters  that  requires 
establishing  a  life  limit  of  2200  hours 
time-in-service  (TIS)  for  affected 
horizontal  stabilizers.  This  amendment 
is  prompted  by  engineering  analysis 
which  indicates  that  certain  vertical-to- 
horizontal  stabilizer  attach  channels 
(channels)  will  crack  sooner  than  the 
original  life  limit  of  the  horizontal 
stabilizer.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  crack 
through  a  channel,  separation  of  the 
stabilizers,  and  subsequent  loss  of 
directional  control  of  the  helicopter. 
EFFECTIVE  DATE:  November  19.  2001 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer.  F.AA. 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch.  3460 
Paramount  Blvd..  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562) 627-5210, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  34  to 
include  an  AD  for  RHC^  R44  helicopters 
was  published  in  the  Federal  Register 
on  lune  25.  2001  (66  FR  33653).  That 
action  proposed  a  life  limit  of  2200 
hours  TIS  foi  affected  horizontal 
stabilizers  and  remo\  ing.  inspecting, 
and  replacing  certain  channels  with 
ainvorthy  channels. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  '  2 
work  hour  per  helicopter  to  inspect  the 
horizontal  stabilizer  and  replace  the 
channels.  The  average  labor  rate  is  $60 
per  work  hour.  The  manufacturer  states 


Federal  Register/ Vol.  66.  No.  199/ Monday,  October  15.  2001    Rules  and  ReguldtKiii'. 


52;n:i 


in  their  service  bulletin  that  there  will 
be  no  charge  for  the  parts.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  US  operators  is  estimated  to  be 
S90. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effec  t  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
E.xecutive  Order  1.3132. 

For  the  reasons  discussed  abo\  c,  I 
certifv  that  this  action  (1)  is  not  a 
"significant  regulator)  action"  under 
E.xecutive  Order  128(i6:  (2)  is  nut  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  i44 
FR  nt)34;  February  2fi,  1979);  and  (3) 
will  not  have  a  significant  ec.onnmu 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorx- 
Flexihilitv  .-\ct.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  mav  he  obtained  from  the  Rules 
Docket  at  the  FAA.  Offic  fuf  the 
Regional  Counsel.  Southwest  Region. 
2fini  Meac  ham  Bl\d  .  Room  fHi3.  Fort 
Worth.  Texas 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .\ in  raft.  .Ax  lution 
safety.  .Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  th(> 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  t:FR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  ^'l  !    SC    l(m(t;)  40111   44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-20-18     Robinson  Helicopter  Company: 

.\inendrncnt  3?»-124Wi.  [)(>(  k.'t  Nci 
200O-S\V-fi7-AU, 

Applirahility:  S'otM  K44  liclii  optiTs   with 
hori/nnt.il  stHhili/f  r  asseriihK  lasscmtiK  ). 
piart  number  (I'N)  (.044-1;  hdn^iintai 
stabili/cr  seridl  number  |S'N)  OOOP  thrnugh 
0224.  fxi  cpt  .S  \  0018.  OO'IO,  00M4,  Oil  1, 
0129.  0144.  0U)1.  0178.  0201.  .inii  0223, 
installed.  (  ertificaled  in  anv  citcgorv  . 

Note  1:  This  .\D  applies  to  each  helicdpter 
uienlified  in  the  preceding  Hp[)li(  abilitv 


pr(i\  isioii    rey.irdless  of  whether  it  has  been 
utberwisc  iiuidiiied.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D  For  helicopters  that  have  been  modified 
altered,  or  repaired  so  that  the  perfonnanc;e 
of  the  requirements  of  this  AD  is  affected,  th' 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
a(  (ordance  with  paragraph  (c)  of  this  .\D. 
riie  request  should  include  an  assessment  ot 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
iieen  eliminated,  the  request  should  include 
s})ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  crack  through  a  verticai-lo- 
horizontal  stabilizer  attach  channel 
(channel),  which  can  cause  separation  of  the 
--tabilizers  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Before  accumulating  2200  hours  time- 
in-service  (TI.S)  on  the  assembly: 

(1)  Reniu\e  the  vertical  stabilizer  to  inspect 
the  nutplate  on  channels,  P/N  D28.3-1  and 
-2. 

(2)  If  the  nutplales  are  P/N  MS21086L4.  no 
further  action  is  required  by  this  AD. 

(3)  If  the  nutplates  are  P/N  NA.S697A4, 
replat  e  the  channels  with  airworthy 

(  hauneis   P'N  D29ti-1  or  -2. 

Vole  2:  Kobinson  Helicopter  Company 
.Ser\  i(  e  Bulletin  SB-39.  dated  September  12. 
2000,  pertains  to  the  subject  of  this  AD. 

(b)  This  AD  revises  the  Limitations  section 
(if  the  maintenance  manual  by  establishing  a 
retirement  life  of  2200  hours  TIS  for 
a.ssembly.  P/N  C044-1.  with  channels.  P/N 
D283-1  or -2,  with  nutplales,  P/N 
NAS697A4.  installed. 

(c)  An  alternative  method  of  compliance  oi 
adjustment  of  the  compliance  time  that 
|)ro\  ides  an  acceptable  level  of  safely  ma\  be 
lived  if  approved  by  the  Manager.  Los 
\ngeles  Aircraft  Certification  Office 
ll..\A(^n).  FAA  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 

I  ominent  ,ind  then  send  it  to  the  Manager, 
L.XACO 

\ole  .3:  Information  concerning  the 
ivisteni  t  ( if  ,i[)[)rpved  alternative  methods  ot 
I  ompliani  <■  w  iih  this  AD,  if  any.  may  be 
obtained  troin  the  LAA("0. 

(d)  Spe(  ial  flight  permits  may  be  issued  in 
.Kinrdance  with  14  (IK  21.197  and  21.199 
to  o[)erate  the  helii  uptc!  to  a  location  where 
liie  reiniirenii'iits  of  this  AD  can  be 

ai  i.omplished 

(el  This  dmeniinii'iii  t)t'(.omes  effective  on 
\o\  ember  19.  2001. 

IsMieit  m  Fort  Worth  Texas,  on  October  3 
2001 
Mark  R.  S<:hilling. 

.\ttm^SUuu)o,!.  Hctorcraft Directorate. 

Ain  raft  (.frtili(\:tiiin  Srnicp. 

iFR  l)i.'(    ()l-2.')(.'i  (  1  ile<l  10-  12-01;  8:45  ami 

BILUNG  CODE  4910- 13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  2001 -SW-49-AD    Amendment 
39-12470;  AD  2001-19^  521 

RIN  2120-AA64 

Airworthiness  Directives:  Bell 
Helicopter  Textron  Canada  Model  222, 
222B,  222U.  and  230  Helicopters 

AGENCY:  Federal  Aviation 
\i ministration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
It)'   federal  Register  an  amendment 
ail   ;  '.'i;.  A. rworthiness  Directive  (AD) 
2001-19-52  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  222.  2228,  222U.  and 
230  helicopters  by  individual  letters. 
This  AD  requires  removing  certain 
serial-numbered  main  rotor  pendulum 
weight  supports  from  ser\ice  and 
replacing  with  airworthy  main  rotor 
pendulum  weight  supports.  This  AD  is 
prompted  by  the  failure  of  a  main  rotor 
pendulum  weight  support  (support) 
resulting  in  shedding  of  the  weights  and 
an  increased  level  of  main  rotor 
vibration.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
support,  loss  of  a  weight  .set  resulting  in 
main  rotor  vibration,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  October  30,  2001 ,  to  all 
i  I  [^  ins  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-19-52,  issued  on 
September  21,  2001,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
n.'(  ..nih.T  14.  2001. 
ADDRESSES:  Submit  comments  in 
tr;|iiii:ate  to  the  Federal  Aviation 

\iiniinistratinn  (FAA).  Office  of  the 
Kiuiiinal  Counsel.  Southwest  Region. 

\tt.  ntinn   Rules  Docket  No  2001-SW- 
4'.>-AD.  2fi01  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 

iiiiire^v   "  ,Mi    ii'Aomments^faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  fim 
(irit;«:,  ,\\  lain.n  s.ifi  !\  Iw^r.,-'  i .  FAA, 
Kit    ri  r.itt  IJirectorate,  Regulations 
t.rnuf).  Fort  Worth.  Texas  76193-0110. 
teli>phone  (817)  222-5490,  fax  (817) 
2J2-'iMtil 

SUPPLEMENTARY  INFORMATION;  tJn 
Se[iioiiihiT  _  1    jnii!    ' !ii    '  .XA  issued 
Km. Tijencv  AU  2001-19-52.  for  BHTC 
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Mndfl  222.  222B.  222L".  and  2.M 
hf'lic;opters.  which  requires  removing 
certain  serial-numbered  supports  from 
service  and  replacini;  them  with 
dir\vnrth\  supports.  That  action  was 
prompted  by  the  failure  of  a  support 
resulting  in  shedding  of  the  weights  and 
an  increased  level  of  main  rotor 
\-ibratinn  Subsequent  investigation 
revealed  that  the  failed  support  had 
manufacturing  defects  Tb\->  <  ondition. 
if  not  corrected,  could  result  in  failure 
of  a  support,  lo-.s  of  a  weight  set 
resulting  in  main  rotor  vibration,  and 
subsequent  loss  of  control  of  the 
heiicopter. 

Transport  Canada,  which  is  the 
airvvorthiness  authority  for  Canada. 
notifieti  the  F.A.A  that  an  unsafe 
condition  ma\  "\i>t  nn  BHTC  Model 
222.  222B   222'      tiid  J  iO  helicopters. 
Transport  (Canada  advi>es  that  due  to 
manufacturing  discrepancies,  certain 
>upp'irts.  if  not  replaced,  could  fail  in 
Right 

BHT(  h  i>  issued  Alert  Service 
Bulletins  222-01-91.  2221J-01-62,  and 
230-01-24.  all  dated  May  18,  2001, 
which  d"S(  ribe  procedures  for  replacing 
all  supports  identified  with  a  serial 
number  ',S  N)  having  the  prefix  "HD  " 
TranNpi  rt  t  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-2001-28.  dated  [uly  24. 
2001.  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
Canada. 

These  helicopter  models  are 
manufactured  in  Cianada  and  are  type 
( ertificated  for  operation  in  the  United 
.States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement  Pursuant  to  the  applicable 
bil  iter  il  agreement.  Transport  Canada 
ha^  kept  the  F.A.^  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada   re\iewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
tvpe  rlesigns  that  are  certificated  for 
operation  in  the  United  States. 

Sine  e  the  unsafe  < ondition  described 
is  likely  to  exist  or  develop  on  other 
BHTC:  Model  222.  2228,  222U,  and  230 
h^'licopters  of  the  same  type  designs,  the 
FAA  issued  Emergency  AD  2001-19-.52 
to  prevent  failure  of  a  support,  loss  of 
I  weight  set  resulting  in  main  rotor 
'.  liiration.  and  subsequent  loss  of  control 
of  the  helicopter.  The  AD  requires, 
within  25  hours  time-in-ser\'ice  (TIS)  or 
<  months,  whichever  occurs  first. 
remoN  ing  from  snr\ic:e  all  supports,  part 
number  222-011-114-103,  with  a  S/N 
h  i\  inu  the  prefix  '  HD"  and  replacing 
th'in  ',vith  .lirworthv  supports.  The 
>lMrt  '  Hnipliante  time  involved  is 
r"(jiiir>'d  he<  ,iu^<'  th<'  previously 


described  critical  uns.ife  condition  can 
adversely  affect  the  structural  integrity 
of  the  helicopter.  Therefore,  the  actions 
described  previously  are  required  at  the 
specified  time  intervals,  and  this  .AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  21.  2001 .  to 
all  known  U.S.  owners  and  operators  ot 
BHTC  Model  222,  2228,  222U.  and  230 
helicopters.  These  conditions  still  exist. 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to  14 
CFK  .iy.  1 J  to  make  it  effective  to  all 
persons.  However,  the  Emergency  AD 
contained  an  error  when  listing  the 
Transport  Canada  AD  number  The 
number  was  incorrectly  listed  as  AD 
CF-2001-2B:  the  correct  number  is  AD 
CF-2001-28.  There  was  also  a  comma 
instead  of  a  period  at  the  end  of  Note 
4  of  the  Emergency  AD.  The  FAA 
discovered  these  errors  and  posted  a 
corrected  Emergency  AD  on  the  Internet 
at  http://av-info.faa. gov/ad/adktm  The 
FAA  has  determined  that  these  changes 
neither  increase  the  economic  burden 
on  an  operator  nor  increase  the  scope  of 
the  AD. 

The  FAA  estimates  that  112 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  6  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  the  average  labor  rate  is  SbO 
per  work  hour.  The  manufacturer  states 
in  its  service  bulletins  that  owners/ 
operators  complying  with  the  ser\ice 
bulletin  on  or  before  December  31.  2001 
will  re<.eive  a  special  100%  warranty 
credit  for  the  necessary  parts.  Based  on 
these  figures,  the  total  cost  impaf:t  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
S20.160  (S360  per  helicopter,  assuming 
half  the  fleet  has  supports  replaced  and 
assuming  the  actions  are  accomplished 
by  the  specified  date  and  That  the 
manufacturers  instructions  for 
receiving  the  credit  are  followed). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons- 
are  invited  to  comment  on  this  rule  b\ 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
(;ommunications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 


under  the  caption  ADDRESSES.  All 

communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .\D 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
t'nvironmental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons  .\  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
•Comments  to  Docket  No.  2001-S\V- 
49-AD  "  Th(>  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  natifmal  Ciovernment  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government   Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  (Jrder  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergenc:y  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
n-gulatory  action"  under  E.xecutive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergen( A  regulation  under  DOT 
R(!gulatory  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979).  If  it  is 
determined  that  this  emergency 
reguhition  other\vise  would  he 
significant  under  DOT  Regulator) 
Policies  and  Procedures,  a  final 
regulatory  evaluati(m  will  be  pn>pared 
and  placed  m  the  Rules  Docket   .-V  c:opy 
of  it.  if  filed,  may  lie  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft,  .\viation 
safety.  Safety 
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Adoption  of  the  Amendment 

Accordingh'.  pursuant  to  the 
authority  dclctjatt'd  to  mp  by  the 
Administrator,  the  Federal  Aviatif)n 
.Administration  amends  piart  39  of  the 
Federal  Aviation  Regulations  il4  (IFR 
part  .'^91  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4?»  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.1.'}  is  amended  by 
adding  a  new  airw(jrthiness  directive  to 
read  as  follows: 

2001-19- .52     Bell  Helicopter  Textron 

Canada:  .Xmi'iMiiiirni  .<'t-l2470,  iJdi  ki'! 
No.  20()l-.S\V-4f4-.AD. 

Applirahilitv:  Modfl  222.  serial  number  (S/ 
M  4700B  through  4708'):  Model  222B,  S/N 
47131  through  471.56:  Model  222U,  S/N 
4-501  through  47574:  and  Model  230,  S/N 
23001  through  2:!038  helicopters,  certificated 
in  any  categorv 

Note  1:  This  AD  appUes  to  each  helicoptei 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subjei  t  to  the  re<]uirements  of  this 
AD.  For  heli(  opters  that  have  been  modified 
.iltered.  or  repaired  so  that  the  performance 
of  the  rtKjuiremenIs  of  this  AU  is  affected,  thi' 
owner/operator  must  retjuest  approval  for  an 
.dti>rnali\e  method  of  (ompliance  in 
d(.(.ordance  with  paragraph  (b)  of  this  .AU. 
The  request  should  include  an  assessment  oi 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  c:ondition  addressed  b\ 
this  ,\D:  and  if  the  unsafe  condition  has  not 
bt'f'i)  t'liininated.  the  request  should  ini  hide 
■•pel  i(i(  proposed  at  tions  to  address  it. 

Cumplmnrc:  Within  25  hours  time-in- 
service  or  :t  months,  whichever  occurs  first, 
unless  a( complished  previously. 

To  prevent  failure  of  a  main  rotor 
pendulum  weight  support  (support),  loss  of 
.1  weight  set  resulting  in  main  rotor  vibration 
ciiui  substH]uent  loss  of  control  of  the 
iiejicopti-r.  a(  complish  the  following: 

(a)  Remo\e  from  service  all  supports,  part 
miinber  222-011-114-103.  identified  with  a 
>^rial  number  ha\  ing  the  prefix  "HD"  and 

II  jdrii  e  with  airworthv  supports  that  do  not 
h.nr  the  S/N  prefix  "HD." 

Note  2:  Bell  Heliiopter  Textron  Canada 
M-T!  .Service  Bulletins  222-01-')!.  222l'-01 
f>2.  and  230-01-24,  all  dal-'d  \U\   IH   2(1(1' 
pertain  to  the  subject  of  this  .\13 

(b)  .An  alternative  method  of  compliance  or 
adjustment  of  the  conpliance  time  that 
pro\ides  an  acceptal,  .  level  of  safety  may  be 
used  if  a[ipro\ed  b\  the  Manager.  Regulations 
Cirouf).  F.A.A.  Operators  shrdi  submit  their 
riMjuests  through  an  F.AA  I'riiK  ifial 
MaintenaiK  e  Inspei  tor.  who  may  i  oncur  or 

I  oninient  and  then  si'iid  it  tu  the  Manager, 
Kcijulations  Croup. 

Note  :»:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  .AD,  it  any.  may  be 
obtained  from  tlie  Regulations  Group. 

(c)  Spet:ial  fiight  permits  may  be  issued  iu'- 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  Emergency  AD  2001-19-52,  issued 
September  21,  2001,  becomes  effective  upon 
receipt. 

Note  4:  The  subje<;t  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-2001- 
28,  dated  )uly  24,2001. 

(e)  This  amendment  bef:omes  effective  on 
October  ,30,  2001,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediatelv 
effective  by  Emergency  .AD  2001-19-52. 
issued  September  21.  2001,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  October  4, 
2001. 

Mark  R   S(.hillins. 

Aclmg  Manager.  Hotorcraft  Directorate, 
Aircraft  Certification  Sen'ice. 
|FR  Doc,  01-25692  Filed  10-12-01:  8:45  am] 

BILLING  CODE  491&-13-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans:  Allocation  of  Assets 
in  Single-Employer  Plans:  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 


AGENCY:  p.  n 

t  '(irporatiiJii 
ACTION:  I'lnal  rule. 


:  H-  nefit  Guaranty 


SUMMARY:  T!i>'  I'enMin  iienefit  Guaranty 

(Corporation  s  regulations  on  Benefits 
Pavable  m  Terminated  Single-Employer 
Plans  and  .Allocation  of  Asset.s  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  \  ahiing  and  paying 
benefits  unde;  ttrininating  single- 
employer  plan^    This  final  rule  amends 
the  regulations  \r.  ,u\np\  interest 
assumptions  for  plans  with  valuation 
dates  in  No\  ember  2001.  Interest 
assumptions  are  also  published  on  the 
PBGf '  s  Well  site  thttp://\^^^•^^■. pbgc.gov). 
EFFECTIVE  DATE:  \ii\  ember  1.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Haroltl  i   .\'-liner   .A^^ivt.iiit  General 
(".ounsel,  ( )ffi(  1-  n|  till' t  .t>neral  Counsel, 
Pension  Benefit  (;iiar,iiii\  Corporation, 
1200  K  Stn>'-t.  .\\\     Washington,  DC 
2(l()(ir>-  21)2-  '.2h--4().;4  nTV, TDD  users 
ma\  i.ili  the  It'd.'i.ii  n^hiN  service  toll- 
free  at  1~H00-H:7-H.i.iu  and  ask  to  be 
connected  to  202-32&-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
i'BCJC;  s  regulations  presi  nb''  actuarial 
assumptions — including  interest 
assuiiifitions— fur  xMlninij  and  paying 


plan  benefits  ol  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purpo.ses  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  thev 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodologv  (found  in  appendix  C  to 
part  4022).  " 

Accordingly,  this  amendment  (1) 
Adds  to  appendix  B  to  part  4044  the 
interest  assumptions  for  valuing  benefits 
for  allocation  purposes  in  plans  with 
valuation  dates  during  November  2001. 
(2)  adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
November  2001,  and  (3)  adds  to 
appendix  C  to  part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  the  PBGCs  historical 
methodology  for  valuation  dates  during 
November  2001 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBCk'  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  6.50  percent  for 
the  first  20  years  following  the  valuation 
date  and  6.25  percent  thereafter.  These 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for 
October  2001)  of  0.40  percent  for  the 
first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  4.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status,  and  4.00  percent  during  any 
years  preceding  the  benefits  placement 
in  pay  status.  These  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  October  2001)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC"  f(jr 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 


The  PBCtC  has  dptprmined  that  notice 
and  pubhf,  t  l)mm^'nt  on  thi-^  amfodment 
are  impffK  tu  abif'  and  {Mntran  t  <  'ri>' 
piihhc  l^t^■r^■^t  Thi^  tiniim^;  .>  based  on 
tht'  ntM'd  t(i  (if'tt'rmnv  and  i^sue  new 
mtiTt'Nt  a^sum[)tii  in^  [irnmptlv  so  that 
thf  a>^ump!iiiri>  (  an  r>'fl^M  t    i^ 
a<  (  iirat'';\  j^  pus^lblt■.  current  nLirket 
(■(indition^ 

B>'(  .m-i'    t  'hf  nt'"d  ti i  provide 
inini*'di,iti'  guidance  for  the  valuation 
and  pruint'n'  "i  ht-npfits  in  plans  with 
\  aiuatii-n  datf^  .iunriiJ  November  2001. 
tht'  PB(.r(    f;;id-  dial  good  cause  exists 
fnr  iTiak:;]^  ti>-  issumptions  set  ffirth  in 
thi^  ini^ndmnnt  effective  less  than  30 
d(i\  ■-  dt.T  iiabiication, 

III.  PHCjC.  has  determined  that  this 
a(  tion  is  not  a  "significant  regulatory 


action"  under  the  criteria  st-t  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  pniposiHi 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C; 
601(2). 

List  of  Sub|et.t.s 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

in  consideration  of  the  foregoing.  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 


PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1  The  authnritv  ( itation  for  part  4022 
(  nntinues  to  read  as  foUow  s: 

Authority;  Jl  I    S.C.  1302.  1322.  1322b, 

1  f4U(  KiifDI    dnd   1:^44. 

2  in  appendix  B  to  part  4022.  Rate  Set 
97.  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

.\ppendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


^a'e  set 


For  plans  wltti  a  valu- 
ation date 


On  or  after        Before 


Immediate 
annuity 

rate 
(percent) 


Deferred  annuities  (percent) 


n- 


11-1-01         12-1-01 


4.75 


4  00 


4  GO 


4  00 


8 


?     In   appendix   C   to    part   4022,   Rate   Set   97,   as   set   forth   below,   is   added   to   the   table.    (The    introductory    text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022     lump  Sum  Interest  Rates  For  Private-Sector  Payments 


Rate  set 

For  plans  with  a  valu- 
ation date 

Immediate 
annuity        — 

rate 
(percent) 

Deterred  annuities  (percent) 

'/ 

'-'                    ''                   "/ 

n: 

On  or  after        Before 

9" 

• 

• 

• 

11-1-01          12-1-01 

• 

4.75 

• 

4  00 

• 
4  00                   4  00 

7 

• 

R 

PART  4044— ALLOCATION  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4   The  authority  citation  for  part  4044  continues  to  read  as  follows: 
\ulh<int\    29  U.S.C.  1301(a).  1302(b)(3).  1,341.  1344.  1362. 

'     \:\    ipp>'ndi\    [5    *"    par'    4044,   a   new   entry,   as   set   forth   below,   is   added    to   the   t.ibje     (Tht^    introdiic1or\    text 
■it  'fit'  table  i.s  omitted.; 

.\ppen(ii\  B  !(>  Part  4(144     Interest  Kates  Ised  to  Value  Benefits 


Fnr  ,a  ua'ion  la'es  occurring  \r\  tine  montfi — 


forf  = 


The  values  of  <■  are: 
),  for  t  - 


for  f  = 


Nover^ber  2001 


0650 


1-20 


0625 


>20 


N/A 


N/A 
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Issued  in  Washiiiglcin.  DC.  on  this  'Oih  (i,n 
of  October  201)1 

|ohn  Seal. 

Avtiiiii  L.\t'(  utivp  Director,  Pension  Benefit 
Guaranty  Corporation. 
\R  \)<,i    1)1-2.590.3  Filed  10-12-01;  8:45  am) 

BILLING  CODE  7708-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-01-065] 

Drawbridge  Operation  Regulations; 
Southern  Branch  of  the  Elizabeth 
River,  Atlantic  Intracoastal  Waterway, 
Chesapeake,  VA 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 


SUMMARY:  The  Command.T  Fifth  Coast 
Guard  Distrit  t,  has  approved  a 
temporary  de\iation  from  the 
regulations  governing  the  operation  of 
tht'  (Himerton  Highwav  Drawbridge 
across  the  Southern  Branch  of  the 
Elizabr-th  River,  mile  5.8.  in 
('hesapeake.  \'irginia.  The  temporarv 
deviation  allows  the  bridge  to  remain 
closed  from  October  17  through 
December  16.  2001.  unless  the  vessel 
requesting  an  opening  provides  one- 
hour  advance  notice  to  the  bridge 
tender.  This  change  in  regulation  is 
necessary  to  perform  needed  n^pairs  to 
the  opening  spans  of  the  drawbridge 
DATES:  This  deviation  is  effective  from 
4  p.m  on  October  17  until  3  am   nn 
December  IB.  2001 

FOR  FURTHER  INFORMATION  CONTACT:  .\nii 
B.  Deaton.  Bridge  .Administrator.  Fifth 
C;oast  Guard  District,  at  (7.57)  39H-(i222 
SUPPLEMENTARY  INFORMATION:  On 
September  17.  2001.  the  Cilv  of 
Chesapeake  requested  a  temporarv 
deviation  from  the  current  operating 
schedule  of  the  Gilmerton  Highwav 
bridge  set  out  in  .3.3  CFR  117.997(d)  The 
City  of  Chesapeake  requested  this 
deviation  to  perform  repairs  to  the 
bridge  that  would  raise  vehicular  weight 
restrictions  to  allow  limited  use  by 
heavier  trucks. 

In  accordance  with  33  CFR  1 17.35. 
the  District  Commander  approved  the 
City  of  Chesapeake's  request  for  a 
temporary  deviation  from  the  governing 
regulations  in  a  letter  dated  September 
20. 2001 

The  Coast  Guard  has  informed  the 
known  commercial  users  of  the 
waterway  of  the  change  to  the 
regulations  concerning  this  bridge  so 


that  these  \('ss('1n  (  an  ,irrani:(>  their 
transits  tn  mmiMiizi'  .i!i\  imp.ii  t  caused 
hv  the  temporary  >i>  \  lat;    n. 

The  temj)nrar\  >lr\  ■dtu-n  allows  the 
Gilmerton  Hiutr.vav  bridge  across  the 
Southern  Brm  h   if  the  Elizabeth  River, 
mile  5  8.  in  r'ni.tm  closed  from  9  p.m. 
eastern  time  on  October  17,  through  5 
am  eastern  time  on  December  16.  2001 . 
(^\c  ept  that  the  draw  shall  open  during 
this  closure  period  with  a  fme-hour 
advance  notice  to  the  bridge  tender. 

Dated:  October  2.  2001. 
T.W    .Mien. 

Vuf  Admiral.  L'.S.C.G..  Commander.  Fifth 
Coast  Guard  District. 
(FK  Do(  .  01-25906  Filed  10-12-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4174:  FRL-7080-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  NOv  RACT 
Determination  for  Koppet  Steel 
Corporation  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Lnvirniinientdi  Protection 
.•\genc:v  lEP.-\). 
ACTION:  Final  rule. 


SUMMARY:  Fi'  \  i^  faking  final  action  to 

approve  d  re\  im  :n  to  the 
('ommonwealth  of  Pennsvlv  ania's  State 
Implementdtion  Plan  (SIP).  The  revision 
was  submitted  hv  the  Pennsylvania 
Department  of  Fnv  ininmeiital  Protection 
|P.-\DEP!  \o  estdlilish  and  require 
leas'inahlv  availahle  (  ontrol  technologv 
(RACT)  for  the  Kuppej  Steel 
Corporation  s  .Ambndge  Plant,  a  major 
source  of  nitrogen  oxides  (  N'(3\)  located 
in  the  Pittsburgh-Beaver  Willey  ozone 
nonattainment  area  (the  Pittsliurgh 
area),  EP.A  is  approv  um  ttii^  revision  to 
establish  R.-\(T  reijuireiiu'iits  m  the  SIP 
in  accordanc  e  with  the  Clean  Air  Act 
(C.\A), 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  30.  2001. 
ADDRESSES:  (Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  .Air  Protec  tion 
Division.  I'.S.  Environmental  Protection 
.Agency.  Region  III.  1650  Arch  Street 
Philadelphia.  Pennsvlvania  19l(H  the 
Air  and  Radiation  Docket  and 
Information  Center.  I'  S  Environmeiitai 
Protection  Agency.  401  M  Street,  S\V. 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 


Environmental  Protection.  Bureau  ut  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg.  Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mall  ..:  ^I'.ii^  .  "    •    .    ■ '  •  or  bv  e- 

mail  at  spink.marria®epa.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Ba(  k^rouiid 

On  .August  «.  2001.  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  case-by-case  RACT 
for  several  sources  of  VOC  and/or  NQ\. 
This  rulemaking  pertains  to  the 
Commonwealth's  submittal  of  operating 
permit  (OP)  04-000-227  which  imposes 
NO\  RACT  requirements  for  the  Koppel 
Steel  Corporation's  Ambridge  Plant,  a 
major  source  of  NO\  located  in  the 
Pittsburgh  area.  The  remaining  sources 
are  the  subject  of  separate  rulemakings. 

On  August  24.  2001,  EPA  published  a 
direct  final  rule  (66  FR  44544)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  44581)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsvlvanias  Future  (PennFuture). 
On  September  28.  2001  (66  FR  49541). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
24.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  44581).  This  is 
that  subsequent  final  rule  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
24.  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document 

n    Puhlw  ( ommenls  and  Kespenses 

The  Citizens  for  Pennsylvania's 
Future   PennFuture)  submitted  adverse 
comnieni-    ii  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24.  2001  to  approve  case-by-case  RACT 
SIP  suhniissions  from  the 
Luinnum wealth  for  N0\  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PeniiFiitiire  s  letter  includes  general 

iiinieiiis  and  comments  specific  to 
K;  \  -  [  [oposals  for  certain  sources.  A 
-  iinin.iiA  of  those  comments  and  EPA's 
M  spuive-  are  provided  below. 

-\   i     ;?'    nf  PennFuture  comments 
that  Fi'  \  has  conducted  nn  independent 
technical  review,  and  has  prepared  no 
le(  hni(  al  support  document  to  survey 
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potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NO\  and  VCJC  controlled.  In 
citing  the  definition  of  the  term 
"R^-\CT.  '  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  An  and  Waste  Management.  EPA. 
Decemher  9.  1976,  cited  in  Michigan  v. 
Thoma.^.  805  F.2d  176.  180  (6th  Cir 
1986)  and  at  62  FR  431:34.  4.3136 
(1997)1.  PennFuture  appears  to 
comment  that  in  e\-ep.'  situation.  RACT 
must  include  an  emission  rate 
PennFuture  asserts  that  EPA  should 
cf)nduct  its  own  R-ACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacv  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied  Th*'  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  R.-\CT 
determinations  that  fail  to  meet  the 
terms  of  EP.\s  own  R.^CT  standard 

flp.sponsp  On  March  23.  1998  (63  FR 
13789).  EF.\  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
R.-\CT  regulations,  25  P,^  Code  Chapters 
121  and  129.  therehv  appmving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  R.-\CT  Subsection 
129  91 .  Control  of  major  ■sources  of  \'0\ 
and  VOCi.  requires  subject  facilities  to 
submit  a  R.\CT  plan  proposal  to  both 
the  Pennsvlvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  bv  (uly  15,  1994  in 
accordance  with  subsection  129.92, 
entitled,  FLACT  proposal  rpquirements. 
Under  subsection  129  92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2i  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  phvsical  description 
of  each  source  and  its  operating 
characteristics;  (41  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  R.ACT  analysis  which  meets  the 
requirements  of  subsection  129,92  (b). 
including  technical  and  economic 
suppon  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiouslv  as 
practicable  but  not  later  than  Mav  15, 
1995;  (7)  The  testing,  monitoring. 
recordkeeping  and  reporting  proc:edures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  anv  additional 


information  requested  bv  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  denv  or  modif\'  each 
RACrr  proposal,  and  submit  each  R.\CT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  R,^CT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  R^^CT 
determinations  by  the  DEP.  Rather,  EP.\ 
stated  that  •'*    *    *RAfrr  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  \n  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditir)nal  status  of 
its  approval  of  the  C^cunmonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis  FPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NO\ 
RACT  regulations  became  effective  on 
lune  18,  2001,  As  of  that  time. 
Pennsylvania's  generic  \'CJC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  nilemaking  to  approve 
either  (1)  the  case-by-case  Rj\CT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  anv  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  199H  rulemaking  (63  FR 
13789), 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  veriK'  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance,  EPA  does  not 
agree,  hov\ever,  that  this  obligation  to 
review  the  case-by-case  RACT 
determin<itions  submitted  bv 


Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses,  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  rec:ord. 

While  RACT.  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify-  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  t>verv  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes,  Solvent 
metal  cleaning,  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/ polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://i\-\\\\. epa.gov/ttn/ 
catc/dirl/ctg.txtl. 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  R^\CT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Permsylvania's 
RACT  program,  it  noted  that 
Pennsvlvania  coal-fired  boilers  with  a 
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rated  heat  input  of  equal  tn  or  greater 
than  100  million  Btu  per  hour    are  .some 
of  the  largest  NO\  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  .States"  |6.3  FR  1.3789.  1.1741 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  R.'\rT  whether  or  not  they  install 
presumptive  R.'KCT  (under  25  Pa  Code 
129.93)  to  guarantee  that  sources  would 
achie\e  quantifiable  emissitms 
reductions  under  the  R^^CT  program 
PennFuture  goes  on  to  t:omment  that 
because  EPA  has  not  conducted  and 
documented  a  technic;al  review  of 
Pennsylvania  case-by  case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations  '  under 
RACT,  EPA  must  conduct  a  thorr)ugh 
RACT  e\aluation  or  review  for  each 
such  source,  and  must  document  the 
applicati(m  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
f)f  over  100  million  Btu  per  hour 

Rpsponsp:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise. 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumpti\e  R,,\CT  (under  2r> 
Pa. Code  129.93) 

As  provided  in  the  response  found  in 
II,  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-bv-t  ase  R.^CT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  R.ACT  requirements  include  riumeru 
emission  limitations  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  b\'  the 
Commonwealth  as  SIP  re\  ision. 
PennFutures  comment  did  not  point  to 
a  specific  instance  where  a  RACT  [ilan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFutures  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  Iik  ated 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
c;as(!-by-case  RACT  plan  approxal, 
consent  order  and/or  pt;rmit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 


Btu  per  hour  ini  ludes  a  numeru 
emission  limitaticjn,  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  it>  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Ret;ords  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area 

C'  Cnmmrt^t  I'l'nnFulure  asserts  that 
the  C'ommonu  ealth  has  not  adopted  and 
submitted  categorv  R,ArT  rules  for  all 
V'CX^  source  categorie>  for  which  federal 
control  tec  hnique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Mav  14,  2001). 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-ReaMT  \'alle\  Ozone 
Nonattainment  Area  (&6  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Cimimonwealth  to  submit  \'C)C  RACT 
rules  for  certain  c  ategories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  public;all\'  owned  treatment  works 
and  asserts  that  the  Clomninnwealth  has 
neglected  a  statutor\  requirement  to 
adopt  categor\  RA(T  regulations  for 
these  and  14  other  unnanieij  \'C)C 
source  catt»gories. 

Rpspnnsf  EPA  ha>  not  issued  CTGs 
for  coke  ()\en  batteries,  irnn  .md  steel 
foundries  and  (JublualK  owned 
treatment  works  Th>'  .\ppendix  1, 
referred  to  b\  th<'  Kimmenter.  lists  CTG 
c:()vered  categories  as  well  as  source 
categories  taken  from  two  ST.APPA/ 
ALAPC'O  d()(  uments  entitl(>d.  "Meeting 
the  15-Percent  Rate-ofProgress 
Requirement  I  'nder  the  ( llean  Air  Act — 
.•\  Menu  nt Options  '  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
I'nder  the  C^ean  .-\ir  ,\(  t  — A  Menu  of 
Options"  duly  1994)  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  I^P.A  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sourc:(>s  that  (  ould  be  subject  to 
Pennsyhania's  geinTH  K,\CT 
regulations. 

The  C^ommonwtMlih  !-•  iiiiiii'rno 
statuloFN  nblig.iiinn  til  .(linpt  RACT  niles 
for  soun  ('  (  iilru'inrs  fui  \\hic:h  EPA  has 
not  issued  a  CTC.  in  fact,  CTGs  do  not 
exist  for  all  but  one  nf  the  categories  to 
which  the  (  iimnientrr  explicitly  refers. 

The  .Ac  t  lequires  th.it  ^t.ites  adopt 
regulations  to  mi[iii-->  K,\i  T  for  "major 
sources  of  V'OC,     Im  .iied  within  those 
areas  of  a  state  where  K.ACT  aj)plies 
under  Part  D  of  the  Act  |lH2(b)(2)(C)l, 
This  IS  referred  to  as  the  non-CTC>  VCX' 
R.\CT  requirement.  Moreover.  EP.A 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adojit  a  source 


category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG,  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG,  One  provides  that  states  must 
adopt  R.\CT  for  "any  category  of  VOC 
sources  '  covered  by  a  CTG  issued  prior 
to  November  15.  1990  |182(b)(2)(A)l, 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15,  1990  ("l82{b)(2)(B)|,  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearlv  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTGs  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17. 
1979,  EPA  does  not  believe  that 
Congress"  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  slate 
where  RACT  applies  under  Part  D  of  the 
Act.  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  thai 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengtfiy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  di/ferent  needs  and  consJd"rations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFutures  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
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Spmk.  EPA,  t. 
DeiemhtT  It.  \99A\  tn  thf 
rommonwpdlth  which  states  that 
f'Stabhshing  anv  dollar  figuro  in  R-^CTT 
t^uutanff  will  not  provide  for  the 
■  aiitomatii  ■   selection  or  rejection  of  a 
contrrjl  technology  or  emission 
limitation  as  R-ACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsvlvania  i)EP's  intent  to  finalize  a 
\()v  R.^("^  Guidance  Document  for 
implementation  of  its  NO\  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish,,    bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
(alegories  and  suggested  that  if  the 
uuidanc  e  diu  ument  must  include  dollar 
ti^^ures,  ton.  it  pro\ide  approximate 
ranges  by  source  categor\'.  PennFuture 
(  nfiunents  that  DEP  issued  its 

(luidance  Document  on  Reasonably 
Available  Omtrol  Technology  for 
.Sources  of  NOx  Emissions."  March  11, 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  SI  500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  S1500  per 
ton  methodology  as  "not  generic:ally 
a(  (  eptable  to  EP.\"  [letter  from  Thomas 
Maslanv.  EP.A.  to  lames  Salvaggio.  DEP. 
lune  24.  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  thr">h(ilfi"  is  "inconsistent  with 
the(l..finitinn  ni  RACT"  (62  FR  43134. 
.57-38  il997j,. 

PennFuture  conimi'iit--  that  EPA  is 
proposing  to  approv>'  KACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
reiei  ted,  and  according  to  its  own 
(  learlv  expressed  standard.  EP.A  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  apply  this  S15U0 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  e\aluations  indic:dte 
that  the  Ojmmonwealth  applied  this 
standard  and  provides  the  examples  of 
Ducjuesne  Light — Elrama  (auxiliary 
boilerj:  .Mleghenv  Ludlum — 
Washington  (formerly  lessop  Steel], 
PennFuture  asserts  EP.^  must  reject  all 
Pennsvlvania  R.\CT  determinations 
applving  the  standard  of  Si  500  per  ton. 
or  anv  other    bright  line"  approach,  as 
failing  to  follow  EP.\  procedures 
established  for  Pennsylvania  RACT. 

Rpspnnsf:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  reletting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACTT  The  Tef:hnical 
■Support  Document  prepared  bv  EPA  in 
support  of  its  March  23.  1998  ' 
rulemaking  (63  FR  13789!  clearlv 


indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NQ\ 
Emissions."  March  11,  1934.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23.  1998  rulemaking  |63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  Ptnnl'  uture. 
also  includes  correspfmdenie  from  DEP 
to  EPA  [letter  from  lames  Salvaggio, 
DEP  to  David  Arnold,  EPA,  September 
10.  1997]  stating  that  DEP's  RAfT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  R.AfT 
determinations  and  notes  that  the  DEPs 
SI 500  per  ton  cost  effin  ti\'eness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  c ontrr)! 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14,  1994  and 
Krishnan  Ramamurth\'  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma. 
July  15.  1994)  which  spoke  directlv  to 
the  Sl500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNC 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NO\  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  Si 355  per  ton  reduced.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOy  emissions  from  254.7  tons  per  year 
tq  76  tims  per  year  (by  69"o)  at  a  cost 
of  S1684  per  ton  reduced.  The  DEP's 
July  15,  1994  interoffice  memorandum 
says  of  the  PNC  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  Si 500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  le\  el  in  the  case  of 
PNG  was  consistent  with  EP.^  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic    rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light— Elrama  (auxiliar\' 
boiler)  and  Allegheny  Ludlum — 


Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  c:onc:lusion  that  controls  tliat  cost 
more  than  S1.500/ton  were  not  required 
as  RiACT.  .\s  explained  in  the  response 
provided  in  section  II.  A,  of  this 
document.  EP.^  ccmducts  its  review  of 
the  entire  case-by-case  R.^CTF  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itst^lf  to  insure  that  the  recjuirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  onlv 
inaluate  and  consider  the  costs  of 
potential  control  options,  hut  also 
evaluate  their  tec:hnologic;al  fcMsibilitv, 
E  Comment:  PennFuture  ciommcmts 
that  anv  emission  reducticm  credits 
(ERC;s)  earned  by  sources  subject  to 
R.'XCT  must  be  surplus  to  all  applicable 
state  and  federal  requirements,  I'nder 
Pennsvlvania  law.  ER((s  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  .As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Oide 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  bv  or  he  used  to  meet 
past  or  c;urrent  SIP.  attainment 
demonstration.  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS. 
LAER.  RACT.  Best  Available 
Technology.  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  \cA  or  the  (.Mr 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs,  25  Pa.Clode 
127.207(l)(i),  To  be  creditable,  ERCs 
must  surpass  not  only  R.\CT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits, 
PennFuture  comments  that  some  of.the 
R.\CT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NO\-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NO\  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  bv  RACT, 
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Rpsponsp:  EPA  agrees  with  this 
c.ommpnt  by  PennFuture.  The  appr()\ai 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  estabhsh  the 
baseline  from  which  further  emission 
reductions  ma\  be  calculated  and 
assumed  creditable  under  the 
Commonwealths  SlP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsyhania  DEP's 
implementation  of  its  approved  .SIP^ 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERC's  in 
accordance  with  the  SlP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment  No  source  for 
which  EPA  is  approving  a  case-by-case 
R.'XCT  determination  should  assume 
that  its  RACT  appro\dl  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emissif)n  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsvlvania 
Power— Newcastle  plant  [62  FR  43959 
(1997):  63  FR  23668  (1998))  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EP.A  had  originalh-  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EP.^  to 
conclude  that  the  R^^CT  proposal 
emission  limits  were  too  lenient   (62  FR 
at  439611,  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT 

Response-  Title  IV'  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NQ\  emission  requirements  for 
utilities  which  must  be  met  m  addition 
to  any  RACT  requirements  (see  N0\ 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992)  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  ma\ 
be  subject  to  new  source  performance 
standards  (NSPS).  best  available  control 
technology  (BACT).  and  lowest 
achievable  emission  rate  (LAER)  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 


often  more  stringent  than  R.-\('T  do  nut 
establish  what  requirements  must  apply 
under  the  R.^CT  program.  While  these 
programs  ma\  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  staled  in  the  final  disapproval  of 
the  NC)>  RACT  determination  for  PPNC 
(63  FR  at  23669! ,  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  re(juirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disappro\al,  EPA  made  clear 
in  its  .August  18.  1997  proposed 
disapproval  of  Pennsvlvania  Powers' — 
Newcastle  (PPNC;)  R.-\CT  determination. 
that  the  basis  for  disapproval  was  a 
c  omparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits  In  fact.  EP.A  stated  in  the 
.August  18.  1997  proposed  disapproval 
that    Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  c  <in(  hide  that  the  limits  in 
the  acid  rain  permit  are  R.-\CT.  "  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNT  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NC)\  c  (mtrril  program,  to 
determine  PPNC   RACT  approvability 
|63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOy  control 
programs  including  acid  rain,  in 
determining  R,ACT  for  PPNC:  or  an\ 
other  subject  sources  EPA  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
s\stem  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits 

III.  Final  Action 

EPA  IS  approving  OP  04-000-227 
issued  by  the  P.ADEP  to  impose  R.ACT 
for  Koppel  Steel  Corporations 
.Ambridge  Plant  as  a  revision  to  the 
Pennsylvania  SIP  EP.A  is  approving 
Pennsylvania  s  SIP  submittal  to  impose 
RACT  for  Koppel  Steel  ("nrporation's 
.•\mbridge  Plant  because  OP  04-000-227 
establishes  and  imposes  K.-\(T 
requirements  in  accorciam  e  with  the 
criteria  set  forth  in  the  SlP-approved 
R.ACT  regulations  and  also  imposes 
rec:ord-keeping.  and  testing 
requirements  suffic;ient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 


I\     .\dmmistrati\e  Kequirinieiitv 
A.  General  tiequiremenls 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulator^'  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1 321 1 . 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulaton  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this ' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885.  April  23.  1997).  " 
because  it  is  not  economically 
significant  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
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EPA  hds  no  authoritv  to  di.'-dpprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
d  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  L'.S.C.  3501  et  seq  i 

B  Submission  to  Congress  and  the 
Comptroller  Genf^rnl 

The  Congressional  Review  .Act.  5 
use  801  ef  spq  .  as  added  by  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
tvpes  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel,  and  (,lj  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
partie^s,  5  U.S.C  804(3j  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  one  named 
source 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(l  j  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14 
2001 ,  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  ludicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  R,-\CT 
requirements  to  control  N0\  emission^; 
from  Koppel  Steel  Corporation  s 
Ambridge  Plant  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2l  ) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  \\i 
pollution  control.  Incorporation  bv 
reference.  Intergovernmental  relations. 


Nitrogen  dioxide.  Uzone,  Reporting  and 
recordkeeping  requirements. 

Dated:  Octobers,  2001. 
Thomas  C.  Voltaggio. 

Anting  Regional  Administrator.  Region  III 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  ior  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  i-  amended  hv 
adding  paragraph  (c)(180)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *   *   * 

(180)  Revision  pertaining  to  NOx 

RACT  for  Koppel  Steel  Corporation's 
.■\mbridge  Plant  located  in  Harmony 
Township.  Beaver  Cfiunty, 
Pennsylvania,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  .August  8, 
2001. 
(i)  Incorporation  by  reference. 

(A)  Letter  submitted  on  August  8, 
2001  by  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
several  source-specific  NOx  and/or  VOC 
RuACT  determinations. 

(B)  Operating  Permit  04-000-227, 
effective  October  12,  2000,  issued  to 
Koppel  Steel  Corporation.  Ambridge 
Plant. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaini.ng  to  the  RACT 
determination  for  the  source  listed  in 
paragraph  (cKl80j(i)(BJ  of  this  section. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4167:  FRL-708O-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  VOC  RACT 
Determinations  for  Two  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Final  rule. 

SUd/IMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 


of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(R.ACT)  for  two  major  sources  of  volatile 
organic  compounds  (VOC).  These 
sources  are  kicated  in  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment  area 
(the  Pittsburgh  area)  EPA  is  approving 
these  revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  30,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SVV, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  16,  1996  and  Augu.st  9, 

2000,  PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  major  sources 
of  VOC  and/or  NOx  This  rulemaking 
pertains  to  two  of  those  sources.  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
operating  permits  (OPs)  issued  by 
PADEP.  These  two  sources  are  located 
in  the  Pittsburgh  area  and  consist  of 
GenCorp.,  Inc.  (the  Jeanette  Plant);  and 
CENTRIA.  (the  Ambridge  Coil  Coating 
Operations  Plant). 

On  August  13,  2001,  EPA  published  a 
direct  final  rule  (66  FR  42415)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42487)  to  approve 
these  SIP  revisions.  On  September  7, 

2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  24,  2001  (66  FR  48806). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
13,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  conunents  in 
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a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42487).  This  is 
that  subsequent  final  rule.  A  description 
of  the  R>^CT  determination  made  for 
each  source  was  provided  in  the  August 
13.  20(31  direct  final  rule  and  will  not 
be  restated  here  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provid(;d  in  Sectit)n 
II  of  this  document. 

II.  Public  Comments  and  Responses 

The  C-itizens  for  Pennsyhania  s 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24.  2001  tf)  approve  case-by-case  R.'\CT 
SIP  submissions  from  the 
Commonwealth  for  NO\  and  or  \'fX; 
sources  located  in  the  Pittsburgh  area  A 
summary  of  those  comments  and  EF'A's 
responses  are  provided  below 

A   Commpnt:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  re\iew.  and  has  prepared  no 
technical  support  document  to  sur\'e\ 
potential  c:nntrol  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  N()\  and  VOC  controlled   In 
citing  the  definitif)n  of  the  term 
"RACT."  and  the  Strelow  Memorandum 
[Roger  Strelow.  Assistant  Administrator 
for  Air  and  Waste  Management.  EPA, 
December  9.  1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  431.?4.  4,3136 
(1997)1.  PennFuture  appears  to 
comment  that  in  every  situation.  RAIT 
must  include  an  emission  rate 
PennFuture  asserts  that  EPA  shouhi 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  i> 
applied  The  commenter  also  believes 
that  EPAs  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  R.'XCT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

fles-ponsp  On  March  23,  1998  ((>3  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations.  25  PA  Code  (Chapters 
121  and  129.  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT  Subsection 
1 29.91 ,  Control  of  major  sources  of  N(  )\ 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 


Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  )uly  1,t.  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  rpquirements. 
Under  subsection  129.92,  tbat  proposal 
is  to  includiv  among  other  information: 
!  1 )  A  list  of  each  subject  source  at  the 
facility:  (2)  The  size  or  capacity  of  each 
affefted  source,  and  the  types  of  fuel 
(  ombusted.  and  the  t\pes  and  amounts 
of  materials  processed  (jr  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACTT  analysis  which  meets  the 
requirements  of  subsectiim  129.92  (b). 
inf:luding  tec  hnical  and  economic 
support  documentation  for  each  affected 
source:  (6)  A  schedule  for 
implementation  a>  expeditiously  as 
pra(:tK:able  but  not  later  than  May  15. 
1993;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (Hj  anv  additional 
information  requested  by  the  DEP 
necessary.'  to  evaluate  the  RACT 
proposal,  I'nder  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
R.\(T  proposal,  and  submit  each  RACT 
(it-termination  to  EPA  for  approval  as  a 
SIP  re\isioii 

The  ( i/iiditional  nature  of  EPA's 
March  23.  1998  conditional  limited 
a[)pro\al  did  not  impose  ,in\  conditions 
pertaining  to  the  regulation's  procedures 
f(!r  the  submittal  of  RA(T  plans  and 
anah  ses  bv  subjec:t  sources  and 
approval  of  case-by-case  RA(T 
determinations  bv  the  DEP  Rather,  EPA 
stated  that  ■—    *    •  RAfT  rul<>s  may  not 
nirrch  hi'  procedural  rules  (emphasis 
ad(ied)  that  require  the  source  and  the 
State  to  later  agree  tcj  the  appropriate 
level  of  control;  rather  the  rules  must 
identifv  the  appropriate  level  of  control 
for  source  categoric)s  or  individual 
sources.  " 

On  May  3.  2001  (66  FR  22123).  EPA 
publi'^hed  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval   In  ihat  rujernaking, 
EPA  removed  the  i  niiditiDnal  status  of 
its  approval  of  the  ( .ommoiiwcHlth  s 
generif"  \'C)C  and  N'()\  RACT  n".;u!ations 
on  a  statewide!  basis  EPA  reLcncd  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Penns\  Kama's  VOC  and  NO\ 
RACT  rt'gulations  bet:anie  cfii'ctive  on 
lune  18.  2001    As  of  that  tune. 
Pennsylvania's  generic  VOC!  and  NOy 
RACrr  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578).  EPA  proposed  to  remove  the 
limited  nature  of  its  iipproval  of 


Penns\  Uviin,,  -  jineric  RACT  regulation 
in  the  Pitts()urgii  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
inciividual  SIP  revisions  by 
Commonwealth  to  verif\-  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
mav  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT.  as  defined  for  an 
individual  source  or  source  category, 
.often  does  specif)-  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
tieterminations/rul(?s  for  certain  sources 
or  source  categories.  Not  everv'  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  (TGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  protjesses 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  ser\'ice  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refiner)  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products,  External  Floating  roof  tanks 
and  Svnthetic  Organic  Chemical 
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Vtanufarturino  (SC)CMl)/ polymer 
manufactiirmfc^.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http.//n^\^^■  fpagov/ttn/ 
ratr.-dirl  rfq.fxf/ 

EPA  disagrees  with  PennFuture's 
generdl  c  (imment  that  our  fadure  to 
conduct  our  own  independent  review  of 
control  tec.hnolngies  for  every  case-bv- 
case  R,-\('T  (jeterminatinn  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACTT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RAC7T  standard. 
PennP'uture  submitted  comments 
spec  ific  to  the  <  ase-by-case  R^ACT 
determinations  for  onlv  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elranii.  Phillips 
and  Brunot  Island  stations  Hi'.A 
summarizes  those  comments  and 
pro\  ides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B  (jimnif^nt:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsv  h  ania  coal-fired  boilers  with  a 
rated  heat  input  of  "qual  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  N'Oy  emitting  sources  in 
the  romm(mwealth  and  in  the  Northeast 
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(199H)1  and  as  >u(  h  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RAfTT  (under  _'5  Pa.Code 
124  93)  to  suarantee  that  sources  would 
ac:hie\e  qu.intifiable  emissions 
reductions  under  the  R,-\C]T  program. 
PennFuture  goes  on  to  comment  that 
because  FP.\  has  not  conducted  and 
documented  a  tec  hnical  re\ipw  of 
Pennsylvania  case-bv  case  R/\CT 
submissions.  EP.\  has  not  demonstrated 
that  these  large  briilers  are  subject  to 

numeric  emission  limitations"  under 
R.\CT  KPA  must  conduct  a  thorough 
R.-\(.T  e\  aludtion  or  review  for  each 
such  source,  and  must  doc  ument  the 
application  of  numeric:  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  o\er  100  million  Btu  per  hour. 

R'^spnnbf  (Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  r:oal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric:  emission  limitations 
imposed  as  RACT  whether  or  not  thev 
install  presum[itive  R,-\(T  'under  25 
Pa.Code  129  93) 

As  provided  in  the  response  found  in 
II. A,  EPA  doc's  not  agree  that  it  must 
conduct  its  own  tec:hnical  analysis  of 
each  of  the  c  ase-bv-case  R,\CT 
determinations  submitted  for  eac;h 
RACT  source  in  order  to  document  that 


its  RACT  recjuirements  inc:lude  numeric: 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  hv  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  c.oal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  bv  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval. 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  ca.se- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  ICTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Mav  14.  2001). 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Vallev  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  R.\(T 
rules  for  certain  categories  of  sources. 
PennFuture  specificallv  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publicly  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutorv  recjuirement  to 
adopt  categorv  RACT  regulations  for 
these  and  14  other  unnamed  VO(; 
source  categories. 

Response  EPA  has  not  issuful  C'TCs 
for  coke  ov(>n  batteries,  iron  and  steel 
foundries  and  publiclv  owned  treatment 
works.  The  Appendix  1.  referred  to  by 
the  commenter,  lists  (TTG  covered 
categories  as  well  as  sourc  e  categories 
taken  from  two  STAPPA/ALAPCO 
documents  entitled,  'Meeting  the  15- 
Peff  ent  Rate-of-Progress  Requirement 


Under  the  Clean  Air  Act — A  Menu  of 
Options"  (September  1993)  and 
"Controlling  Nitrogen  Oxides  Under  the 
Clean  Air  Act — A  Menu  of  Options" 
duly  1994).  The  categories  referenced  by 
PennFuture  are  not  VOC  categories  for 
which  EPA  has  issued  CTGs,  but  were 
included  in  Appendix  A  as  examples  of 
some  of  the  types  of  sources  that  could 
be  subject  to  Pennsylvania's  generic 
RACT  regulations. 

The  Commonwealth  is  under  no 
statutory  obligation  to  adopt  R.\CT  rules 
for  source  categnries  for  which  EPA  has 
not  issued  a  CTG.  In  fact.  CTGs  do  not 
exist  for  all  but  one  of  the  categories  to 
which  the  commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  R.\CT  for  'maior 
sources  of  VOC.  '  loc:ated  within  those 
areas  of  a  state  where  R.-\(T  applies 
underPart  Dofthe  Act  1 182(b)(2)(C)|. 
This  is  referred  to  as  the  non-ClTG  VOC 
R.-\CT  requirement   Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
categorv  R,\CT  regulation  even  for  a 
sourc:e  <  ategory  where  EPA  has  issued  a 
CTG.  Ther(>  are  two  statutory  pro\isions 
that  address  RACT  for  sources  c;overed 
by  a  CTC].  One  provides  that  states  must 
adopt  RACT  for  'anv  (  ategory  of  VOC^ 
sourc:es  "  covered  bv  a  CTCJ  issuinl  prior 
to  November  15,  1990  |182(b){2)(A}!. 
The  other  provides  *hat  states  must 
adopt  VOC  R.\C.T  for  all  "VOC  sources" 
(  o\ered  b\-  a  CTG  issued  after  No\ember 
15.  1990  |'lH2(b)(2)(Bl|.  EPA  has  long 
interpreted  the  statutorv  RACT 
requirement  to  be  met  either  bv 
adoption  of  c.ategor\-spe(.ific:  rules  or  b\ 
source-specific  rules  for  eac:h  source 
within  a  c  ategorw  When  initiallv 
established,  R.\(T  was  c:learl\'  defined 
as  a  c:ase-bv-case  determination,  hut 
EPA  provided  CTGs  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  FR  53761.  .September  17. 
1979.  EPA  does  not  believe  that 
C'ongress'  use  of  "source  categorv'  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  R^ACT  applies  under  Part  D  of  the 
Act.  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
c:overed  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
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documents  to  EPA  for  approval  as 
source  specific  SIP  revisions.  This 
option  has  t)een  exercised  by  many 
states,  and  happens  most  commonlv 
when  onlv  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  emploved 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  thai  may 
have  different  needs  and  considerations 
that  must  he  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  ^^.  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RA(T  regulation  for 
natural  gas/gas  processing  plants 

D  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink.  EPA.  to  lames  Salvaggio.  DEP. 
December  15.  199.31  to  the 
Commonwealth  which  states  that 
establishing  an\'  dollar  figure  in  R.-\(T 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
( ontro!  technology  ur  emission 
limitation  as  R.'XCT  for  a  source  or 
source  category  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  N'G\  RAfT 
regulation.  EPAs  1993  letter  stated  that 
the  document  (  ould  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulatifm  applicable  to  many  source 
categori<>s  and  suggested  that  if  the 
guidance  document  must  inc:lude  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  category'.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonabh 
.Available  Control  Technology  for 
Sources  of  NOx  Emissi(ms.  '  March  1 1. 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  Si 500  per  ton. 
and  that  this  figure  applies  to  "ail 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  S1500  per 
ton  methodology  as  "not  genericallv 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany.  EPA,  to  James  Salvaggio.  DEP. 
lune  24.  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  PR  43134. 
37-38(1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 


clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  Si 500 
per  t(jn  threshold  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  pro\  ides  the  examples  of 
Duquesne  Light— Elrama  (auxilian' 
boilerj:  Allegheny  Ludlum — 
Washington  (fnrmerU  lessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  R.-\CT  determinations 
applying  the  standard  (jf  SlbOO  per  ton, 
nr  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Ri  spnnsf:  EPA  still  takes  the  position 
thai  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23.  1998 
rulemaking  |63  FR  13789|  clearly 
indicates  that  the  Commonwealth's 
do(  umcnt.  "Ciuidance  Document  on 
Reasonabh  Available  (Control 
Technology  for  Sources  of  NO\ 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  b\  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  .Marc  h  23.  1998  rulemaking  [63  FR 
137891.  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  [ames  Salvaggio, 
DEP  to  David  Arnold.  EPA.  September 
10.  1997]  stating  that  DEPs  RACT 
guidanc  e  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
Si 500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum   For  exanifile.  in  its  analyses 
of  the  (  ost  effectiyene.^^  of  RACT  control 
optitms  submitted  b\  DEP  as  part  of  the 
case-by-case  SIP  re\  ision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  tharged  lean  burn  IC 
engine  (see  the  Administratne  Rei  nrd 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  lulv  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley.  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  \'erma, 
July  15.  1994)  which  spoke  directly  to 
the  Sl500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  that  although  PNCi 
initially  proposed  intermediate  original 


equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  1 15  tons  per  year  (by  55%) 
at  a  cost  of  Si  355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  S1684  per  ton  reduced.  The  DEP's 
July  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  SI  500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
in  s  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  'automatic  "  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxilian,' 
boiler)  and  Allegheny  Ludlum— 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solelv 
on  a  conclusion  that  controls  that  cost 
more  than  S1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II. A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  foUowed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law .  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration.  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessarv  to  meet  NSPS, 
LAER  RACT  R.'vt  Available 
Techn  linev    H.\(  T  and  permit  or  plan 
a[it)rii\  ,u  .  ni>^,     i-  limitations  or 
annther  tiiussi>>ii.>.  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act]  mav  not  be  used 


to  generate  ERCs.  25  Pa  Code 
127.207(1  )(i)  To  be  creditable.  ERCs 
must  surpass  not  onlv  R.ACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EP.\  have 
established  a  series  of  NO\-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NO\  at  large  utility  and 
industrial  sources  See,  for  e.xample,  66 
FR  42415.  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Penns\lvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  bv  RACT 

Response:  EP.A  agrees  with  this 
comment  by  PennFuture  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  dnt'>  not  •^'stahli-ih  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  .Moreover.  EPA"s 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ER(^  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SfP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  .\o  source  for 
which  EPA  is  appro\ing  a  case-by-case 
R.-\C'T  determination  should  assume 
that  its  Rc^CTT  approval  alone 
automatically  establishes  the  ha.seline 
against  which  it  mav  calculate 
creditable  ERC^s 

F.  Comment:  PennFuture  comments 
that  as  in  the  rase  with  Pennsvlvania 
Power — Newcastle,  EP.-\  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EP.-\  previouslv  disapproved  a 
R.\CT  proposal  for  the  Pennsvlvania 
Power— Newcastle  plant  |62  FR  43959 
(1997);  63  FR  23668  (19981!  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emissicm  limits 
under  the  acid  rain  program  led  EPA  to 
conclufl"  thr^t  the  R.-\rT  proposal 
emission  lunits  were  too  lenient   162  FR 
at  439611.  Therefore.  PennFuture 


contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  add  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT, 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program. 
contains  N0\  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  anv  RACT  requirements  (see  N0\ 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicabilitv  of 
these  other  refjuirements.  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  R^'\CT  program.  While  these 
programs  mav  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  R.^CT 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determinatum  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EP.*\  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination. 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that   "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  cone  lude  that  the  limits  in 
the  acid  rain  permit  are  RAf'T  "  l62  FR 
at  43961],  EPA  c  learlv  stated  in  the  final 
disapproval  for  PFNC~  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvabilitv 
|63  FR  at  23670],  Nor  has  EPA  intended 
to  use  participation  in  N(Jx  control 
program.'-  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  sub|ec:t  sources  EP.^  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
I  omputen/ed  coinbusiion  optimization 
system  through  an  enforceable  permit, 


not  comparison  of  acid  rain  permit 
limits, 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  R.^CT  to  control 
VOC  from  two  major  sources  located  in 
the  Pittsburgh  area.  EPA  is  approving 
these  RACT  SIP  submittals  because 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources,  PADEP  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations, 

IV.  Administrative  Requirements 

A.  (^neral  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatorv'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001),  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C,  601  et  seq.j.  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  November  9,  2000),  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  go\'ernment.  as  specified  in 
Executive  Order  13132  (B4  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  ntit 
subject  to  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23,  1997).  " 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  appro\e 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act   in  this 
context,  in  the  absent:e  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (\'CS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  \'CS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  \'CS  in  plac  e 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act,  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  .Advancement  Act  of  1995 
(15  U  S.(^.  272  note)  do  not  apply  This 
rule  does  not  impose  an  information 
c;ollection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  r.S  X:.  3501  Pt  seq). 

B.  Submission  to  (.'ongre.ss  onri  the 
ComptroUfr  General 

The  Congressional  Review  Act.  5 
U.S.C  801  Pt  spq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effec  t.  the 
agenc\'  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  .^ 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  I'nited  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  partif:ular 
applicability:  (2)  rules  relating  to  agencv 
management  or  personnel:  and  (3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  subsfantialh  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C  804(3)  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  sourc  e- 
specific  requirements  for  two  named 
sources 

C.  Petitions  lor  judiviul  RpvH'w 

Under  section  307(b)(  1 )  of  the  ( '.\v.\n 
Air  Act.  [petitions  for  judicial  review  nf 
this  action  must  be  filed  in  the  I'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Def:ember  14, 


2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
re\  iew  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  approving  the 
Commonwealth's  source-specific 
requirements  to  control  VOC  and  to 
limit  N0\  from  the  GenCorp  .  Inc., 
leanette  Plant,  and  the  CKNTRIA. 
I'nited  Coalers  Ambridge  C.oil  Coating 
Operations  Plant  located  in  the 
Pittsburgh  Beaver  Valley  area  of 
Pennsvh  ania  mav  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Hnvironniental  protection.  Air 
pollution  c:ontrol.  Hvdrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
rec:ordkeeping  requirements. 

[),i!i'(i;  ()( lobcr  :i.  2001. 
Thomas  C.  Voltaggio, 
\itin^  Hr^ionnl  Administrator.  Region  lU. 

40  CFR  part  52  i^  aiiu'nded  as  follows 

PART  52— {AMENDED] 

1,  The  aufhoritv  (  itatinn  tur  I'.irt  "i_ 
continues  to  read  as  follows: 

.\ulhnrilv:  4J  I    s  (    -4111  •  f  seq. 

Subpart  NN — Pennsylvania 

2  Section  52  2()2{)  i>  dnifiided  bv 
adding  f)aragraph  lcj(171,  !(,  read  as 
follows: 

§  52.2020    Identification  of  plan 


(171)  Revisins  pcrt.tinini:  '"  'b*' 
(ient'orp.,  Inc.,  leain'ttr  I'Lui!,  liiui  to  the 
CENTRIA,  United  Coaters  Ambridge 
Coil  equating  Operations  Plant,  located 
in  the  Pittsburgh-Beaver  X'allev  ozone 
nonattainment  area,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protec  timi  on  April  16. 
199b  and  August  9.  2000 

(i)  Incorporation  hv  reference. 

(A)  Letter  submitted  by  the 
Pennsvlvania  Department  of 
Environmental  Protec  tion.  dat(>d  April 
Ih.  1996.  transmitting  source-specific 
\'OC^  and  NOy  RAfTT  determinations. 

(B)  Operating  Permit  65-000-207 
issued  to  CJenC'orp.  Inc..  [eanette  Plant. 
effei  tive  jamiarv  4.  1996.  except  for  the 
Permit  Term  and  ( (indition  8. 

(C)  Letter  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Prutfi  tinn.  dated  August 


9.  2000.  transmitting  source-specific 
VOC  and  NOx  RACT  determinations. 

(D)  Operating  Permit  04-000-043 
issued  to  CENTRIA,  Ambridge  Coil 
Coating  Operations  Plant,  effective  May 
17,  1999,  except  for  the  Permit  Term. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraphs 
(c)(171)(i)(B)  and  (D)  of  this  section. 
IFR  Doc.  01-2.S580  Filed  10-12-01;  8:4.5  am) 


BILLING  CODE  fcS&n  W  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[PA-4175    FRL-^7080-1] 

Approval  and  Promulgation  ot  Air 
Quality  Implementation  Plans 
Pennsylvania;  NO    RACT 
Determinations  for  Four  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY;  Lnvironmental  Protection 

\u'-ii  \    ITA). 

ACTION;  \  in.il  rule. 


summary:  EPA  is  taking  final  action  to 
,ip[irove  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  related  requirements  to  limit 
nitrogen  oxides  (  N0\)  from  four 
sources.  These  sources  are  located  in  the 
Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  the  SIP  in  accordance  with  the  Clean 
Air  Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effe(ti\.      :    I  )ctober  30,  2001. 

ADDRESSES:  Copies  of  the  documents 
reitVdiii  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agencv.  401  M  Street,  SW., 
Washington,  DC  20460:  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  PO.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105 


I 


52328  Federal  Register '' Vol.  Bh.  No    199 /Monday.  October  15,  2001 /Rules  and  Regulations 


FOR  FURTHER  INFORMATION  CONTACT: 

Mdrcia  Spink.  (215j  8 14-2104  or  bye- 
mail  dt  spink  marcia  epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  luly  1.  1997.  PADEr  submitted 
revisions  to  the  PennsyKania  SIP  which 
establish  and  impdse  RAf"r  and  RACT- 
related  requirf'ments  for  several  major 
sources  of  \'(K:  and/or  NO\.  This 
rulemaking  pertains  to  four  of  those 
sources  for  their  \(3\  emissions.  The 
remaining  sources  are  or  hav^•  been  the 
subject  of  separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
plan  approval  and  agreement  upon 
consent  orders  (i onscnt  Orders  or  COs) 
and  an  <'nfor(  ement  order  (EO)  issued 
bv  the  Alleghenv  Countv  Health 
Department  (ACHD).  The  PADEP 
suhmitt>'d  thesf-  CO-,  and  EO  to  EPA.  on 
behalf  of  .-KCIHD,  as  .SIP  revisions.  These 
four  sources  are  located  in  the 
Pittsburgh  area  and  consist  of  General 
Motors,  f^orp  .  Oakmont  .Steel.  Inc..  The 
Peoples  Natural  Gas,  Co..  and  U.S. 
Bureau  of  Mines. 

On  August  22,  2001.  EPA  published  a 
direct  final  rule  (fifi  FR  44057)  and  a 
companion  notice  of  proposed 
rulemaking  (fifi  FR  44()9H|  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  comments  on 
our  dir>'(:t  final  rule  from  the  Citizens 
for  PennsvUanias  Future  iPennFuture). 
On  September  28,  200t  (6B  FR  49541). 
we  published  a  timelv  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direc  t  final  rule  did  not 
take  effect.  We  indicated  in  our  August 

21 .  2001  direct  final  rulemaking  that  if 
we  rtneived  adverse  crmiments.  EPA 
would  address  all  publu.  comments  in 
a  subsequent  final  rule  basfd  cm  the 
proposed  rulf  (6h  FR  44096).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determinationfs)  made  for 
each  sourt  t'  was  pro\ided  in  the  August 

22,  2001  direct  final  rule  and  will  not 
be  restated  here  .V  summarv  of  the 
comments  sulimitted  bv  Pt-nnFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  pr(j%  ided  in  Section 
II  of  this  document 

II.  Public  Comments  and  Responses 

The  fiitizens  f(jr  PennsvUanias 
Future  IPennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  bv  EPA  in  the  Federal 
Register  between  .August  6  and  .August 
24.  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  N'Oy  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources  A 


summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prep.ired  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NO\  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
■■RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  .Administrator 
for  Air  and  Waste  Management.  EP.A. 
December  9,  1976.  cited  in  Michigan  v 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134.  43136 
(1997)].  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  R^ACTT  standard. 

Response:  On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  therebv  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT  .Subsection 
129  91,  Control  of  major  sourcfs  of  \Ox 
and  V'OCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environm'Mital  Protection  (DEP)  and  to 
EPA  R.'gion  111  hv  )uly  15.  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(IJ  A  list  of  each  subject  source  at  the 
facility:  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  tvpes  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  eac:h  affected 
source  with  supporting  documentation; 
(5)  A  R.ACT  analysis  which  meets  the 
requirements  of  subsection  129  92  (b), 
including  te(  hnu  al  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 


practicable  but  not  later  than  Mav  15. 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  c:omplianc:e 
with  RACT;  and  (8)  anv  additional 
information  requested  bv  the  DEP 
necessary  to  evaluate  the  R,ACT 
proposal.  Under  subsection  129.91.  the 
DEP  will  approve,  denv  or  modify  each 
R.ACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  re\ision. 

The  conditional  nature  of  EPA's 
March  23.  1998  conditicmal  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-b\  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "...  RACT  rules  may  not 
merely  he  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  C^ommonwealth's 
generic  VOC  and  NOv.  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NO\ 
RACT  regulations  became  effective  on 
)une  18,  2001.  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NCK 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
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requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-hy-case  RACT 
determinations  submitted  by 
Pennsyhania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  R.^f'lT 
plans/analyses  (included  as  part  of  the 
case-b\  case  RACT  .SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RAC'T 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  anahses 
conducted  by  the  source  and  the  state. 
if  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  R.AC]T  analyses  submitted  by  the 
state,  then  EPA  may  add  additiimal 
EPA-generated  analyses  to  the  record. 

While  R.-\CT.  as  defined  for  an 
individual  source  or  source  category, 
often  does  specif\-  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTCi 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refiner\'  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI}/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  bttp://viiMv.epa.gov/ttn/ 
catc/dirl/ctg.txtl 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama.  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 


provides  responses  in  the  fin.d  rule 
pertaining  \.o  those  sources. 

B  (jymment:  PennFuture  comments 
that  when  EP,^  reviewed  Penn^\ !".  ania's 
RAC'T  program,  it  noted  that 
Pennsvhania  coal-fired  l)()iler>  with  a 
rated  heat  input  fif  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOy  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States'  [6.3  FR  1,T7H9.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RAt'T  whether  fir  not  the\  install 
presumptixe  R.^CT  (under  2.5  Pa. Code 
129.93]  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  R.^C'T  program. 
PennFuture  goes  on  to  i:ommen1  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  c :ase-bv  (  ase  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  bf)ilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACTT  evaluation  or  review  for  each 
such  source,  and  must  dcjcument  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour 

flpspon.se  C]ircuinstances  ma\  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  (oal-hred  boilers  u  ith 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  the\ 
install  presumptive  R.ACiT  i under  25 
Pa  Code  129  93) 

As  pro\  ided  in  the  response  found  in 
II  A.  EP.^  dcjes  not  agree  that  it  must 
conduct  its  own  tec  hnu  a!  anahsis  of 
each  of  the  c:ase-by-(.ase  RA(^T 
determinations  submitted  for  each 
Rj^CT  sourc;e  in  ordf>r  to  document  that 
its  R.'^CT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  bv  EP.^ 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision 
PennFuture's  comment  did  not  pmnl  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  jiermit 
imposing  R.^CT  on  a  c  oal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sourc  es  located 
in  the  Pittsburgh  area  That  re- 
examination, combined  with 


information  provided  by  the 
Commonwealth.  indic:ates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category'  RACTT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14.  2001). 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutor\'  requirement  to 
adopt  categopt'  RACT  regulations  for 
these  and  14  other  unnamed  VO(] 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1. 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPFA/ 
.AL.^PCO  documents  entitled.  "Meeting 
the  1 5-Fercent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
.\  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTG";  hut  were  included  in  Appendix  A 
,1-^  rv.iiii)  les  of  some  of  the  types  of 
SI  i.n  1^  tlMt  could  be  subject  to 
Penn.'-\  h  dnia's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutor\'  obligation  to  adopt 
RACT  rules  for  source  categories  for 
u  hi(  h  hP.\  has  not  issued  a  CTG.  In 
trii  t   I K  .-  (In  not  exist  for  all  but  one 
if  the  I  ,^t^t:  lines  to  which  the 
conini'  iiN  I  ' Af'licitlv  refers. 

The  .\i  t  Inquires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
soun  es  of  \'OC.  "  located  within  those 
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rirf^a.s  (;f  d  >tate  whero  RACT  applies 
under  Part  U  nf  the  .Xt.t  |182(b)(2)(C)|. 
Thi>  i>  referred  tt)  as  the  nfin-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutorv' 
mandatf^  that  a  state  adopt  a  source 
cat"gurv  K.\CT  regulation  even  for  a 
source  categorv'  where  EPA  has  issued  a 
CTG  There  avf  two  statutory  provisions 
tha*  address  R.\CT  for  sources  covered 
bv  a  CTG  One  provides  that  states  must 
adopt  R.-\CT  for    any  category  of  VOC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  15.  1990  [182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  R.\CT  for  all  ■VOC  sources" 
covered  b\  a  CTG  issued  after  November 
15.  1990  n82fbl(2)(Bi!   EPA  has  long 
mtp^p^et^'d  the  statutorv  R.-\CT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category  When  initially 
established.  R.\CT  was  clearly  defined 
as  a  case-bv-case  determination,  but 
EP.-\  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  PR  53781 ,  .September  17, 
1979,  EPA  does  not  believe  that 
Congress'  use  of    source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules 

Thus  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
.■\ct.  the  state  is  obligated  to  impose 
R.^CT  for  the  same  universe  of  sourf;es 
covered  bv  the  CTG  However,  that 
obligation  is  not  required  to  be  met  by 
the  adription  and  submittal  (jf  a  source 
categorv  R-^CT  rule  .^  state  mav, 
instead,  opt  to  impose  R.-\CT  for  such 
sources  in  permits,  plan  approvals. 
consent  orders  or  in  anv  (.ither  state 
enforceable  document  and  submit  those 
documents  to  EP.^  for  approval  as 
source-specific  .SIP  revisions  This 
option  has  been  exercised  bv  manv 
•itatf's,  and  happens  most  romnnmlv 
when  only  a  few  CTG-sub)ect  sources 
are  located  in  the  state  The  source- 
specific  approach  is  generallv  employed 
to  avoid  what  f.an  be  a  lenath\'  and 
resrjurce-intt'nsive  staff-  rule  adoptmn 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account 

As  stated  earlier  th*'re  is  onf  source 
rategop,'  explicitlv  included  in 
PennFutures  comment  for  whu  h  EP.-\ 
has  issued  a  CTTCi.  namelv  natural  gas/ 
gas  processing  plants  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  werf  no 


applicable  gources  in  this  categon, 
Therefore,  the  Commonwealth  did  not 
adopt  a  categon*'  RACTT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marr  ia 
Spink.  EPA,  to  lames  Salvaggio.  DEP. 
December  15.  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category  With  regard  to  the 
Pennsylvania  DEP  s  intent  to  finalize  a 
NOx  RACT  Guidance  Document  ffir 
implementation  of  its  NO\  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  categon,'.  PennFuture 
comments  that  DEP  issued  its 

Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11. 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  Si 500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  SI  500  per 
ton  methodology  as    not  genencally 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany.  EPA.  to  lames  Salvaggio.  DEP. 
lunf  24,  1997]  and  further  stated  in  a 
Federal  Register  nritice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134. 
37-38(1997)]. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RAfJT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previouslv 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EP,•^  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  appiv  this  S1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  (jf  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliarv 
boiler);  Allegheny  Ludlum — 
Washington  (formerlv  Jessop  Steel). 
PennFuture  asserts  EP.\  must  reject  all 
Pennsvlvania  RACT  determinations 
applying  the  standard  of  Si  500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EP.\  procedures 
established  for  Pennsylvania  RACT. 

Response  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
nuiN  not.  m  and  of  itself,  form  the  basis 


for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT  The  Technical 
Support  Document  prepared  by  EP.-\  in 
support  of  its  March  23,  1998 
ruif making  (fi3  FR  13789)  c(earlv 
indicates  that  the  Ciommonwealth's 
document,  "Guidance  Document  on 
Reasonablv  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  C^ommonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  tbe  Administrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
137891,  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold.  EPA.  September 
10.  1997J  stating  that  DEPs  R.^CT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEPs 
Si  500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  R.'\CT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Knshnan 
Ramamurthy.  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  1994)  which  spoke  directly  to 
the  Sl500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254. 7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  S1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  S1684  per  ton  reduced.  The  DEPs 
July  15,  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
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pro\idp  for  an  "autdmatic  "  rejection  of 
a  c:()ntrol  tec  hnold^v  as  R.-\CT  for  a 
sc)urc;e," 

In  no  instanc  e.  inckiciing  that  tor 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  l.udlum — 
Washington  (formerly  lessop  Steel),  has 
EPA  proposed  to  approye  a  RACT 
determination  submitted  by  the 
(lommonuealth  which  was  based  sohMy 
on  a  conclusion  that  controls  that  cost 
mcire  than  Sl500/ton  were  not  rc^quired 
as  RACT,  As  explained  in  the  respons<' 
proyid(>d  in  section  II   A.  of  this 
document.  IIPA  conduc  ts  its  reyiew  of 
the  entire  case-by-case  Rj\('T  SIP 
submittal  including  the  source's 
proposed  R,-\rT  plaii  and  analyses, 
Pennsyhanias  analyses  and  the  RAf'T 
plan  approyal.  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approyed  generic  R.^(T  haye 
been  followed  These  analyses  ncjt  onl\ 
eyaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
e\aluate  their  technological  feasibilit\' 

E  Commont  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements  I'nder 
Pennsyhania  law.  ERCa  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable  25  Pa  Code 
127.207(1)   .\s  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsyhania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inyentory,  and  ma\ 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  R.^CT,  Best  Ayailable 
Technology.  BACTT  and  permit  or  plan 
approyal  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  lAir 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa,  Code 
127  207(1  )(i)  To  be  creditable.  ERCs 
mu.st  surpass  not  only  R^^CT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits, 
PennFuture  comments  that  some  of  tbe 
RACT  evaluations  at  issue  in  the  (  urrent 
EPA  notices  purport  to  establish  R.M TT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  I]PA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NO\-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NO\  at  large  utility  and 
industrial  sources.  See.  for  example.  6fi 
FR  42415.  16-17  (August  13.  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 


in  the  PeiinsN  l\ani.i  {.mif  prnMsion  set 
forth  above.  DEP  ^nd  I'I'.A  iinist  not 
approve  ERCs  unless  th' ■.  -nrp.iss  all 
such  limitations  in  addition  lu  any 
limits  set  by  RACT. 

Responsp:  EP.^  agrees  with  this 
comment  by  PennFuture  The  approval 
of  a  case-bv-case  RAfTT  determination. 
m  and  of  itself,  does  nc3t  establish  the 
baseline  from  which  further  emission 
reductions  ma\  be  calculated  and 
assumed  r.reditable  under  the 
Oimmonvvealths  SIP-approved  NSR 
and  ERC  program   Moreover.  EPA's 
re\iew  of  the  Pennsyhania  DEP's 
implementation  of  its  approved  SIP- 
approvinl  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  ( redits  ERCs  in 
ac cordani  e  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
whic  h  HP.-\  is  approving  a  case-by-case 
RAC'T  determination  should  assume 
that  Its  RA(T  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
( reditable  ERCs. 

F  dommrnl  PennFuture  <  omments 
that  as  in  the  c  ase  with  Pennsylvania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
ac;id  rain  program  emission  limits  and 
control  strategies  PennFuture  contends 
that  EP.A  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  if)2  FR  4,^454 
(1947);  63  FR  23668  (1998)i  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  rec^uires  more  stringent 
emission  limits   PennFuture  asserts  that 
while  EP.^  had  originally  proposed  tn 
approve  this  proposal,  an  analysis  ul 
comparable  boilers  and.  espec  lallv.  a 
comparison  to  Phase  U  emission  limits 
under  the  acid  rain  program  led  FlPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  439611  Therefore.  PennFuture 
contends  that  for  sourc  es  sub)ect  to  the 
acid  rain  program,  FP.^  should  consider 
emissions  and  control  strategies  for 
c  ompliance  with  ac  id  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  R-\CT 

Rpsponse  Title  I\'  ot  the  .^l  t. 
addressing  the  acid  rain  program, 
contains  NO\  emissicm  requirements  for 
utilities  whi(  h  must  b'  met  in  addition 
to  any  RACT  requirements  (see  .NOx 
Supplement  to  the  Ceneral  Preamble  at 
57  FR  55625.  November  25.  1992)  The 
.'\c  t  pro\ides  for  a  number  of  <  nnlrol 
programs  that  may  affec  t  similar 
sources.  For  example,  new  soun  ev  m.iv 
be  subject  to  new  source  perfnriiiani  > 
standards  (NSPS).  best  availatil>-  <  hmUmI 
technology  (BA(Ti  and  jnwest 
achie\-ahle  emission  rate  il..\FK     (  Jili'f 


controls,  under  sucli  programs  as  tne 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
|63  FR  at  23669),  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPAs 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT.  "  [62  FR 
at  43961]  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Penn-vivania  s  participation  in  any 
iittH  r  \(  )x  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 

'  mputerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  ,\rtion 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
on  behalf  of  ACHD  to  reduce  NOx  from 
four  sources  located  in  the  Pittsburgh 
area,  EPA  is  approving  these  SIP 
submittals  because  ACHD  established 
and  imposed  requirements  in 
accord. i.'n  '   A  ith  the  criteria  set  forth  in 
SIP-approved  regulations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  ACHD  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  these 
requirements. 
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IV.  Administrative  Requirements 

A   Genpral  Requirements 

Under  Exprutive  Order  12866  (58  FR 
51735,  October  4.  19^,3!.  this  action  is 
not  a  "significdnt  re^ulatnr\'  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1321 1. 
'.Actions  Concerning  Regulations  That 
Significantly  .Affect  Energy  Supplv. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001 ).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imptised  hv 
state  law  .\c:cordingly.  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
.Act  (5  r  S  {;  601  Pt  st^q  ].  Because  this 
rule  appro\  es  pre-existing  requirements 
under  itatt'  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  h\'  stat*'  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Publif;  Law  104-4).  This  rule  also  does 
not  ha\e  tribal  implications  because  it 
will  not  ha\  e  a  substantial  direct  effect 
on  one  or  mrire  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Exe(  utive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  diret  1  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  pow-r  and 
responsibilitit'-,  among  thf  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.August  10.  1999)   This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
r;|ean  .Air  ,Ai  t  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  ("hildren  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  .April  23,  1997),  ' 
because  it  Is  not  e(  f)nomically 
signifii  ,)nt   In  reviewing  SIP 
submissions.  EP.A's  role  is  td  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  f'lean  .Air  .Act,  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (\'CS), 


EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C,  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Oimptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules;  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  four  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Ch'an 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  ApjJcaK  for  the 
appropriate  circuit  by  December  14. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific 
requirements  to  control  NOx  from  four 
individual  sources  in  Pennsylvania  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (,See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Em ironmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 


Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  ,3.  2001. 
Thomas  C  \'oltaggio. 

Acting  Rt'giunal  Admiiu'^tnilor.  Hriiinji  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I    SC   7401  fl  sf-q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c:)(181)  to  read  as 
follows: 

§  52,2020    Identification  of  plan. 


(181)  Revisions  pertaining  tcj  N0\ 
RACT-related  requirements  for  General 
Motors.  Corp.:  Oakmont  Sttn^l,  Inc.:  The 
Peoples  Natural  Gas,  C^o.:  and  U.S. 
Bureau  of  Mines  located  in  Allegheny 
County  portion  of  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area, 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protec:tion 
on  luly  1.  1997. 

(i)  Incorpnnitinn  by  reference. 

(A)  Letter  dated  |uly  1.  1997. 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  several  source-specific: 
VOC  and/or  NOy  RACT  related 
determinations. 

(B)  Plan  .Approval  and  .Agreement 
Upon  Consent  Orders  (COs)  and  an 
Enforcement  Order  (EO)  for  the 
following  sources: 

(;)  General  Motors,  Corp..  CO  243, 
effective  August  27,  1996.  except  for 
condition  2.5. 

[2]  Oakmcjnt  Steel,  Inc.,  CO  226, 
effective  May  14,  1996,  except  for 
condition  2.5. 

[.i]  The  Peoples  Natural  Gas,  Co..  CO 
240.  effective  August  27.  1996,  except 
for  condition  2.5. 

[4]  U.S.  Bureau  of  Mines,  EO  215, 
effective  March  8.  1996,  except  for 
condition  2.5. 

(ii)  Additional  materials  Other 
materials  submitted  by  the 
('ommonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  sources 
listed  in  paragraph  (c)(181)(i)(B)  of  this 
section. 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4171;FRL-707&-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  eight  major  sources  of 
volatile  organic  compounds  (\'C)C)  and 
nitrogen  o.xides  (NO\).  These  sources 
are  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area  (the 
Pittsburgh  area).  EPA  is  approving  these 
revisions  to  establish  R.^CT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  30.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  a\ailable  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  VS.  Environmental 
Protection  Agencv.  401  M  Street.  S\V. 
Washington.  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468,  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  L.  Spink,  (215)  814-2104  or  by 
e-mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Ianuar\'  6.  1995,  August  1.  1995. 
[anuary  10.  i996.  [anuary  21.  1997, 
Februarv  2.  1999.  March  3,  1999.  and 
April  19,  2001,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  RACT  for  several 
major  sources  of  VOC  and/or  NO\,  This 
rulemaking  pertains  to  eight  of  those 
sources.  The  RACT  determinations  for 
the  other  sources  are,  or  have  been  the 
subject  of  separate  rulemakings.  The 


Commonwealth's  submittals  consist  of 
Plan  Apprcnals  (PA)  and  Operating 
Permits  (OP)  issued  by  PADEP  Th.-se 
PAs  and  OPs  impose  VOC  and  nr  NO, 
RACT  requirements  for  each  sourt  c 
These  sources  are  all  located  m  the 
Pittsburgh  area  and  consist  of;  AES 
Beaver  Valle\  Partners.  Inc — Monaca 
Plant;  Duquesne  Light/Pennsvlvania 
Power  Company — Bruce  Mansfield 
Plant;  West  Penn  Power  Company — 
Mitchell  Station;  ApnUo  Cias 
Compan\' — Shoemaker  Station;  Carnegie 
Natural  Gas  Company — Fisher  Station 
(formerh  Apollo  Gas  Company);  The 
Peoples  Natural  Gas  Companv — Girty 
Station;  The  Petjples  Natural  Gas 
Company — \'alle\  Station,  and  Texas 
Eastern  Transmission  Corporation — 
Delmont  Station 

On  .August  20,  ^001 .  F.FA  published  a 
direct  final  rule  (hh  FR  43492)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  43550)  to  approve 
these  SIP  re\isions  On  September  7. 
2001 ,  we  received  adverse  comments  on 
nur  direct  final  rule  from  the  Citizens 
for  Pennsvlvania's  Future  (PennFuture). 
On  September  27.  2001  (66  FR  49292). 
we  published  a  timeh  withdrawal  in 
the  Federal  Register  mforniint;  the 
public  that  the  direct  final  rule  did  iint 
take  effect.  We  indicated  in  mir  .Xumist 
20.  2001  direct  final  rulemaking  that  it 
we  recei\ed  adverse  ( (unments,  KPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  43550)  This  is 
that  subsequent  final  rule  A  description 
of  the  RACT  determination(s)  made  fm 
each  source  was  provided  in  the  August 
20.  2001  direct  final  rule  and  will  not 
be  restated  here  A  summarv  i  if  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  pro\ided  in  Set  turn 
II  of  this  document 

II.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania  s 
Future  (PennFuture)  submitted  a(hrrse 
comments  on  lwent\  proposed  rules 
published  bv  EP.-\  in  the  Federal 
Register  between  August  6  and  August 
24.  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NO\  and  nr  \'( )( 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  inc  hides  general 
comments  and  comments  sjiec  ific  to 
EPA's  proposals  for  certain  sdiirt  es.  A 
summarv  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comnwnt  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies. 
determine  the  capital  and  operating 


costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 

RACT,  "  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA. 
December  9,  1976.  cited  in  Michigan  v. 
Thomas.  805  F.2d  176.  180  (6th  Cir 
1986)  and  at  62  FR  43134.  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation.  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  ovv^n  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPAs  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23.  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations.  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91 .  Control  of  major  sourres  of  NO\ 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15.  1994  in 
accordance  with  subsection  129.92. 
entitled.  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information; 
( 1 )  A  list  of  each  subject  source  at  the 
facilitv:  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  fb). 
including  technical  and  economic 
support  documentation  for  each  affected 
source:  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15. 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT:  and  (8)  any  additional 
information  requested  by  the  DEP 
necessarv  to  evaluate  the  RACT 
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proposal,  Under  subsection  129  91.  the 
DEP  will  approve,  deny  or  modify-  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  R.-\CT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "...RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemalting  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  N0\ 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NX)x 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaJdng  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  anv 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses. 


independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
ca.sp-by  case  RACT  SIP  revisions)  or  the 
(Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
vvhon  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  stjurco  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  R,ACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analvses  to  the  record. 

While  R.ACTT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specifv  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes,  Solvent 
metal  fleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMD/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://i\-v\-w.epa.gov/ttn/ 
catc/dirl/ctg.txtl. 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  tprhnologies  for  everv  case-by- 
(  ase  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-bv-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama.  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B  Commt^nt  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsvlvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 


of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States'  [63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa. Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PeimFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by-case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations  '  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  1 00  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PeimFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
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source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  Ri^CT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  R.^CT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14.  2001). 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  S'alley  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutorv'  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendi.x  1. 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled.  "Meeting 
the  15-Percent  Rate-of- Progress 
Requirement  Under  the  Clean  Air  .^ct — 
A  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options "  duly  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory'  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,  "  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [l82(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statuton,' 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 


CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "dn\  c  ategnr\  of  \'OC 
sources  "  covered  bv  a  CTG  issued  prior 
to  November  15,  1990  |l82(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  \'OC  RACT  for  all  "\OC  sources" 
covered  b\  a  CTG  issued  after  November 
15.  1990  ri82(h)(2)(B)|,  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  R.^CT  was  clearly  defined 
as  a  case-hv-case  determination,  but 
EP,^  provided  CTGs  to  simplif\'  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  indi\idual  rules  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  5:J7tn ,  .September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  c;ategor>"  in 
one  provision  of  section  182rb)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  Ri^CT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
categor>'  RACT  rule  ,^  state  may, 
instead,  opt  to  impose  RACT  for  surh 
sources  in  permits,  plan  approx  als. 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions  Thi'< 
option  has  been  exercised  bv  man\ 
states,  and  happens  most  commonly 
when  onlv  a  few  C'TCi-subject  sources 
are  located  in  the  state.  The  soun  e- 
specific  approach  is  generalh  empi"\e(i 
to  avoid  what  can  be  a  lengthv  and 
resource-intensive  state  rule  adoption 
process  for  onlv  a  few  sources  thai  nia\ 
have  different  needs  and  consideratKin^- 
that  must  be  taken  into  account 

As  stated  earlier,  there  is  one  source 
category'  explicitly  included  in 
PennFuture's  comment  for  whu  h  FP.\ 
has  issued  a  CTG.  namely  natural  gas' 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  l.i.  1993. 
stating  that  as  of  that  date  there  were  n<< 
applicable  sourf;es  in  this  calegorv 
Therefore,  the  Commonwealth  did  nut 
adopt  a  categon,'  RACT  regulation  for 
natural  gas/gas  processing  plants 

D.  Comment:  PennFuture  cites  EP.\ 
correspondence  [letter  from  Man  ia 
Spink,  EPA.  to  lames  Salvaggio.  DEF, 
December  15.  1993)  to  the 


Commonwealth  which  states  that 
est;iblivhint:  .iin  dollar  figure  in  RACT 
guiiLim  r  Will  \)i  it  provide  for  the 

.!    t    !!;  iiic"  selection  or  rejection  of  a 
Li  luji  1  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  categorv'  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  category-.  PennFuture 
comments  that  DEP  issued  its 
Guidance  Document  on  Reasonably 
.Available  Control  Technology  for 
Sources  of  N0\  Emissions,  "  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
H(  ( I'ptable  to  EPA  "  (letter  from  Thomas 
Maslany.  EPA,  to  James  Salvaggio.  DEP. 
lune  24.  1997|  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
prr  tim  thri'shdid  "  is  "inconsistent  with 
the  definitinii  ,,f  RACT'"  [62  FR  43134. 
37-38  (199-)i 

PennFuture  coniiiHiit^  that  EPA  is 
proposing  to  appro\  e  FLACT 
determinations  based  on  a  cost  per  ton 
method  that  V.PA  had  previously 
rejected,  and  .k  (  nrdint;  to  its  own 
c  Icarlv  e\press('(i  sLiinlard.  EPA  must 
ridt  Ay\ni  i\  •■  K,\(   r  ifterminations  by 
I'l-nn-s  i\  .iiu.i  I)}.1   that  apply  this  $1500 
per  ton  threshold  The  commenter  states 
that  PennFuture  s  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  (  ommonwealth  applied  this 
^tandard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsvlvania  RACT  determinations 
applving  the  standard  of  $1500  per  ton, 
or  dov  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
f-tahlished  for  Permsylvania  RACT, 

Respon^p  EP.A  still  takes  the  position 
that  a  sineif  i  ost  per  ton  dollar  figure 
m.n  rv  t     ;.  iii  i   if  itself,  form  the  basis 
fur  rt'i^c  tiii^,  a  I    ntrol  technology, 
equipment  standard,  or  work  practice 
■-tandard  ,4^  K,\fT  The  Technical 
Support  I.)>n  i.miiit  (ir<'pared  by  EPA  in 
<uppor1  "f  its  Man  's  .  ■    :  '*'•'- 
rulemaking  IbJ  FK  l.iTb'i,  i  .rarly 
indi(  ates  that  the  Commonwealth's 
docununt     Ciuidance  Document  on 
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Reasonably  Available  Control 
Tpchnolooy  for  Sources  of  \0\ 
Emissions  "  March  11.  1994.  had  not 
bet;n  included  as  part  of  rh*^  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  bv  EPA  EPA  further 
notes  that  the  .\dministrative  Record  of 
the  Mart  h  2V  1998  rulemaking  16.3  FR 
1.3  7891,  in  addition  to  the 
correspondence  cited  hv  PennFuture. 
also  includes  correspondence  from  D!;i' 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA.  September 
10.  19971  stating  that  DEP's  R.^CT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  R.\CT 
determinations  and  notes  that  the  DEP's 
Sl.SOO  per  ton  cost  effecti\eness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  R.\CT  control 
options  submitted  bv  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNCij  Valley  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  .-XdminLitrativ*  Record 
for  6b  FR  43442],  the  f .ommonvve.ilth 
included  DEP  interoffice  memoranda 
(Thomas  [oseph  to  Krishnan 
Ramamurthy.  |ulv  14.  1994  and 
Krishnan  Ramamurth\  to  Thomas 
McCiinlew  Babu  Patel.  Ronald  Davis. 
Richard  Ma.x\vell.  and  Devendra  Verma, 
Julv  15.  1994)  which  spoke  dir"(  tly  to 
the  Si  500.  ton  dollar  figure  a.^  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  that  althfiugh  PNC. 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  N0\  emissions  from  254.7  tons 
per  vear  to  115  tons  per  vear  (bv  55%) 
at  a  cost  of  Sl,355  per  ton  reduced.  DEP 
required  the  installation  of  an  flEM  lean 
combustion  modification  that  reiiiu cd 
N0\  emissions  from  254,7  tons  per  \ear 
to  7B  tons  per  vear  (bv  B9'''n)  at  a  cost 
of  S1B84  per  ton  reduced.  The  DEP's 
luly  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  crist  effet  ti\eness 
screening  level  of  S15()0  per  ton   '  Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
companv's  chosen  le\el  in  the  case  of 
P.\G  was  ( (insistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatu.'   reiection  of 
a  control  tochnologv  as  RACT  for  a 
source," 

In  no  instan(  e,  including  that  for 
Duquesne  Light — Elrarna  (auxiliarv 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerlv  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 


determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  Sl50n/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document.  EPA  conducts  its  review  of 
the  entire  case-by-case  Rj-\CT  SIP 
submittal  including  the  sources 
proposed  R/\CT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  R/\(]T  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technologif:al  feasibility. 

E  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  bv  sources  subject  to 
RACrr  must  be  surjilus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  (juantified.  and 
Federally  enforceable.  25  Pa  Code 
127.207(1).  As  to  the  recjuirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration,  RFP.  cmiission  limitation 
or  compliance  plans.  Emission 
reductions  necessarv  tri  meet  NSPS, 
LAER,  R.\C:T.  Best  Available 
Technology.  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitatiim  required 
by  the  Clean  Air  Act  or  the  jAir 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa. (lode 
127.207(l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  R.\CT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
I'ennFuturc  comments  that  some  of  the 
K.\CT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  N()\-reducing 
rules,  including  the  recent  (Chapter  145 
rule,  to  reduce  NO\  at  large  utilitv  and 
industrial  sources.  See.  for  example.  BB 
FR  42415.  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  strinuent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Clode  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  thev  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture  The  approval 
of  a  case-bv-case  RACT  determination. 


in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reducti(ms  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  |62  FR  43959 
(1997):  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emission  limits 
under  thi^  acid  rain  program  led  EPA  to 
(  onclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  |62  FR 
at  43961].  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
r:ompliance  with  RACT. 

Response:  Title  l\'  of  the  Act. 
addressing  the  acid  rain  program, 
contains  N0\  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACTT  requirements  (see  NO\ 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicabilitv  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
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programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669].  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT.  "  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NO\  control  program,  to 
determine  PPNC  RACT  approv  ability 
(63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOv.  control 
programs  including  acid  rain,  in 
determining  R.^CT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and  N0\ 
RACT  for  eight  major  of  sources  located 
in  the  Pittsburgh  area.  EPA  is  approving 
these  RACT  SIP  submittals  because 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  its  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sufficient  to  determine  compliance  with 
the  applicable  RACT  determinations. 

rv.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory'  action  '  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  Thnt 
Significantly  Affect  Energy  Supply 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  ecnnomic 
impact  on  a  substantial  number  of  small 
entities  under  the  Reguldt()r\  Flexibilit\ 
Act  (5  use.  601  et  seq  )   Because  thi,^ 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law   it  does  not 
contain  any  unfunded  mandate  tir 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  n{  1495 
(Public  Law  104-4)  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  im  the 
distribution  of  power  and 
responsibilities  between  the  Federdl 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  .in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1304  5 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997).  ' 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  .^ct  in  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary-  consensus  standards  (V'CS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  V'CS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 


Act  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
i)f  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  etseq). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
r  S  r   801  pt  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eight  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
.States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14, 
2001    Filing  a  petition  for 
rei  onsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  eight  individual  sources  in  the 
Pittsburgh  Beaver  Valley  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(h)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Interi;(ivernment,^l  relations.  Nitrogen 
dioxide,  ( )/nii('  K<'[iiirting  and 
recordkeeping  requirements. 
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Dated  October  3,  2001.  | 

Thomas  C.  Voltag;;io, 

Ai  t}n'i  Hfiiinnal  Administrator.  Region  III 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED]  I 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  L  S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2  Section  52  2020  is  amended  by 
adding  paragraph  (c)ll76j  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

Ic)  *    *    * 

(176)  Revisions  to  the  Pennsylvania 
Regulations.  Chapter  129  pertaining  to 
VOC  and  \CJx  R.\CT,  for  pight  sources 
located  in  the  Pittsburgh-Beaver  Valley 
area  submitted  bv  the  Penns\'lvania 
Department  of  Environmental  Protection 
on  Ianuar\-  b.  199.=S.  August  1.  1995. 
lanuary  10.  1996.  Januan.  21,  1997. 
Februarv  2,  1999.  March  ].  1999.  and 
April  19,  2001 

(i)  Incorporation  h\  reference. 

(A)  Letters  submitted  h\  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VO("  and/or  N0\  RACTT 
determinations  on  the  following  dates: 
January- B.  1995.  ,\ugust  1,  1995.  Ianuar\ 
10.  1996.  |anuar>-  21.  1997.  Februarv  2. 
1999,  March  3,  1999.  and  April  19. 
2001 

(B)  The  following  companies  Plan 
approvals  (PA)  or  Operating  pfrmil^ 
(OP): 

( 1 )  Pennsylvania  Power  Companv. 
Bruce  Mansfield  Plant,  PA  04-f)0(J-2  55 
effective  December  24    1994  exi  ept  for 
the  expiration  date 

(2)  West  Penn  Power  (.ompain  . 
Mitchell  Station.  PA  b.i-00()-()\'b. 
effective  )une  12.  1995.  except  fur  th»' 
expiration  date 

(J)  Carnegie  Natural  Gas  Company. 
Fisher  Station.  OP  03-O0Cy-182  effective 
December  2    1998.  except  fur  th>^  Permit 
Term. 

[4]  Apollo  (ias  Companv.  Shoemaker 
Station.  OP  03-000-183.  effective 
September  12.  1996.  f'xc:*'pt  for  the 
Permit  Term 

(.5)  Texas  Eastern  Transmission 
Corporation.  Delmnnt  Station.  OP  65- 
000-839.  effective  januarv  9,  1997. 
except  for  th*^  Permit  Tfrm. 

(6)  The  Peoples  Natural  Gas 
Company.  Vallev  Station.  PA  03-000- 
125.  effective  ()<:ti)b«'r  n,  1994  except 
for  the  expiration  date  anfi  the  tim'; 
limits  in  conditiiin  6 

[7]  The  Peoples  Natural  (ias 
Company.  Girty  Station.  P.A  i)  )-0()0- 


076.  effective  as  extended  on  October 
27.  1995.  except  for  the  expiration  date 
and  time  limit  in  cDodition  6. 

(8)  AES  Beaver  Valley  Partners. 
Monaca  Plant.  OP  04-000-446.  effective 
as  revised  on  March  23.  2001,  except  for 
the  Permit  Term 

(ii)  Additional  materials. 

(A)  Other  materials  submitted  by  the 
Comrniinwealth  of  Pennsvlvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c){176)(i)(B)  of  this  section 

IB)  Two  Pennsylvania  Department  of 
En\  ironmental  Protef:tion  Interoffice 
Memoranda:  Thomas  Ios(>ph  to 
Krishnan  Ramamurthv,  "1500  S  per 
Ton"  dated  lulv  14,  1994.  and  Krishnan 
Rainamurth\  to  Thomas  M(  Ginley. 
Babu  Patel,  Ronald  Davis.  Richard 
Maxwell,  and  Devendra  \'erma.    R.-\CT 
Cost  Effectiveness  Screening  Level' 
dated  July  15.  1994  pertaining  to  The 
Peoples  Natural  Gas  Company,  Valley 
Station. 
*        «         *         *         * 

(FR  Dof    ()l-2T=i7i  Filed  10-12-01;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4170;  FRL-7080-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determination  for  Armco,  Inc.,  Butler 
Operations  Main  Plant  and  Butler 
Operations  Stainless  Plant  in  the 
Pittsburgh-Beaver  Valley  Area 

AGENCY:  EnvironiiK'iital  Prrjtectifm 

AgencvlEPA) 

ACTION:  Final  rule. 


SUMMARY:  KPA  is  taking  final  action  to 
a[)pr'>\>'  revisions  to  thf  Commonwealth 
of  P»'nnsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsvlvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  avaiiabU?  control  technology 
(RACT)  for  Armco,  inc,  Butler 
Operations  Main  Plant  and  Butler 
Operations  Stainless  Plant,  major 
sources  of  nitrogen  oxides  (NOv.)  located 
in  the  Pittsburgh-Beaver  Vallev  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  .ipjirov  ing  these  revisions 
to  establish  R.\(.;T  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
A(  I  (CAA) 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  30.  2001 . 


ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
.Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
.Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SVV., 
Washington.  DC  20460:  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  .Air 
Quality.  P.O.  Box  8468.  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gf)V. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

On  lanuary  21,  1997,  PADEP 
submitted  revisions  to  the  Pennsylvania 
SIP  which  establish  and  impose  case-bv- 
case  R.\CT  for  several  sources  of  VOC 
and/or  NOx.  This  rulemaking  pertains 
to  two  of  those  sources,  the  Armco  Inc., 
Butler  Operations  Main  Plant  and  the 
Armco  Inc..  Butler  Operations  Stainless 
Plant.  Remaining  sources  arc  or  have 
been  the  subject  of  separate 
rulemakings. 

On  August  22,  2001,  EPA  published  a 
direct  final  rule  (66  FR  44053)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  44097)  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  28,  2001  (66  FR  49540), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  nt)t 
take  effect.  We  indicated  in  our  August 
22.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  44097).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination  made  for  the 
.•\rmco  Inc.,  Butler  Operations  Main 
Plant  and  the  Armco  Inc.,  Butler 
Operations  Stainless  Plant  were 
provided  in  the  August  22,  2001  direct 
final  rule  and  will  not  be  restated  here. 
A  summary  of  the  comments  submitted 
by  PennFuture  germane  to  this  final 
rulemaking  and  EPAs  responses  are 
provided  in  Section  II  of  this  document. 

II.  Summary  of  the  Comments  Received 
and  EPA's  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
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Register  between  August  6  and  August 
24.  2001  to  approve  case-by-casp  RACT 
SIP  submissions  from  the 
Commonwealth  for  NC)\  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A   Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  sun'ey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled   In 
citing  the  definition  of  the  term 
"Ri^CT."  and  the  Strelow  Memorandum 
[Roger  Strelow.  Assistant  Administrator 
for  Air  and  Waste  Management.  EP,^. 
December  9,  1976.  cited  in  Michigan  v 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134.  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  ever\-  situation.  RACH" 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  R,\CT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response;  On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
R.\CT  regulations.'  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91 .  Control  of  major  sources  of  \Ox 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  luly  15,  1994  in 
accordance  with  subsection  129.92. 
entitled,  RACT  proposal  requirements 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information; 
(1)  A  list  of  each  subject  source  at  the 
facility:  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  potential 


and  actual  emissions  from  each  aJfeded 
source  with  supporting  doc  umentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92(b). 
including  technical  and  economic 
support  documentation  for  <'<)(  h  affected 
source:  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring. 
recordkeeping  and  n^jjorting  profedurcs 
proposed  to  demonstrate  <  nmplianre 
with  RACT;  and  (8)  any  additional 
information  requested  hv  the  DFP 
necessar\'  to  e\aluatt'  the  R.-\(n" 
proposal.  I'nder  subsection  129.91.  the 
DEP  will  approv(\  deny  or  modif\-  each 
R-^CT  proposal,  and  submit  each  RACT 
determination  to  V.VA  for  approval  as  a 
SIP  revision. 

The  {  onditional  nature  f)f  EPA's 
Marf;h  23.  1998  conditional  limited 
approval  did  not  impose  anv  ((imiitions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  R.'XCT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-b\  rase  Rj-KCT 
determinations  by  the  DEP  Rather,  EPA 
stated  that  •*    *    *  Ry\frr  rules  mav  imt 
merely  he  prm  edural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identif\-  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  221231.  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth  s 
generic  VCX',  and  NOx  R.^CT  regulations 
on  a  statewide  basis  EPA  received  no 
public  comments  (jn  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  \TX;  and  N'Oy 
RACT  regulations  became  effectne  nn 
June  18,  2001.  As  of  that  time. 
Pennsylvania's  generic  VCM!  and  \0\ 
RACT  regulations  retained  a  limited 
approval  status  On  August  24.  2001  (hh 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  IL^CT  regulation 
in  the  Pittsburgh  area  EPA  rec  ei\  ed  no 
public  comments  on  that  proi)osdl   Final 
action  converting  the  limited  approv  al 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by -case  RACT 
proposals  for  all  sources  sub]e(  t  tn  th<> 
IL^CT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  soun  es  such  that 
the  emissions  from  anv  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  thf 


Man  h  J.',    lM"<h  rulemaking  (63  FK 
1 J"HMi 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify'  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
jjf  rforming  our  owm  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by-case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
mav  further  support  or  would  undercut 
the  R.\CT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  dne>;  sperif\  an  emission  rate, 
such  i--  nnt  rtiw.n  '<  ttie  case.  EPA  has 
issued  (  ( .ntri  il  Tt'i  hnique  Guidelines 
(("Ttjbj  uhith  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  ever\'  CTG 
issued  by  EP.^  includes  an  emission 
rate  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered  Such  examples  include  the 
(TGs  issued  for  Bulk  gasoline  plants. 
( >as(iline  service  stations — Stage  I. 
Petroleum  .Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products,  External  Floating  roof  tanks 
an{i  Synthetic  Organic  Chemical 
Manufacturing  (SOCMD/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://w\y'Vi'.epa.gov/ttn/ 
catc/dirl/ctg.txtl 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every'  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
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Pt'nnFuturf  suhniitteri  ffimments 
specific;  tn  the  case-by-cdse  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  ar»M.  namely 
for  Duquesne  Lighf>  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources 

B  Comment  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
R^-\CT  program,  it  noted  that 
PennsyUania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NO\  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  |63  FR  13789.  13791 
(1998)!  and  as  suf;h  should  have 
numeric  emissicm  limitations  imposed 
as  R.\CT  whether  or  not  they  install 
presumptive  R,-\r"T  (under  _'5  Pa.t^ode 
129.93)  to  guarantee  that  sourt:es  would 
achieve  quantifiable  em-issions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EP.-\  has  not  conducted  and 
documented  a  technical  re\iew  of 
Pennsylvania  case-by-case  RACT 
submissions.  EPA  has  not  dem()n>trat*'ii 
that  these  large  boilers  are  >ub|ei;t  to 

numeric  emission  limitations"  under 
RiACTT  EP.A  must  conduct  a  thorough 
R.\CT  e\aluation  or  re\iew  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limit-- 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  irifjiit 
of  over  100  millifin  Btu  per  hour 

flespon.se.  Cirf;umstances  ma\  exist 
wherein  a  state  t:ould  |ustif\  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-firtMl  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emisMon  limitations 
imposed  as  Rv-KCTT  whether  or  not  they 
install  presumptive  R.\f  T  (under  25 
Pa.Clode  129,93) 

.-\s  provided  in  the  response  found  in 
II  A.  EPA  doe.-,  not  agree  that  it  must 
conduct  its  own  technical  analvsis  of 
each  of  thf  ( <i-t'-li\-case  RA(T 
d<'terminatii)n>  submitted  tor  each 
RAf  T  >ource  in  order  to  document  that 
Its  R.ACT  requirements  include  nunu-m 
emission  limitatums.  That 
determination  c:an  be  made  bv  EPA 
when  it  r>'\  lews  th<>  plan  approval, 
c:onsent  order,  or  permit  issued  to  such 
a  source  ,)s  submitted  bv  the 
C^ommonucalth  as  .SIP  re\isioii 
PennFuture's  comment  did  not  [)oint  to 
a  specific:  instanc:e  where  a  R,^CT  plan 
appro\al.  c:onsent  order  or  permit 
imposing  R,-\CT  on  a  t:oal-fired  boiler 
with  a  rated  heat  input  of  equal  to  nr 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 


limitationts).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  providecl  b\'  the 
Commonwealth   indie  ates  that  each 
case-by-case  R.\Cn"  plan  approval. 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique^  guidc-lines  (CTCsl 
have  been  issued.  The  c;ommenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14.  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Vallev  Ozone 
Nonattainment  Area  (fiti  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
('ommonwealth  to  submit  VOC  R,\CT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
c:ategories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  ccike 
oven  batteries,  iron  and  steel  foundries. 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutorv  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  cither  unnamed  VCJC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publicalh  owned 
treatment  works.  The  Appendix  1 . 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of- Progress 
Recjuirement  Cnder  the  Clean  Air  .Act — 
.\  Menu  of  Options  ■  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  {July  1994).  The  categories 
referenced  bv  PennFuture  are  not  VOC 
c;ategories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  t\  pes  of 
sourc;es  that  could  be  sub|ec:t  to 
['ennsylvania's  generic  RACT 
regulations.  The  (iommonwcMlth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 


which  EPA  has  not  issued  a  CTG.  In 
fact.  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  R.ACT  for  "major 
sources  of  VOC."  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  |182(b)(2){C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  R-ACT  for  'any  catc^gorv  of  VCDC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  15,  1990  [182(b)(2)(A)|. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all    VOC  sources" 
covered  bv  a  CTCj  issued  after  November 
15,  1990  ri82(b)(2)(B)].  EPA  has  long 
interpreted  the  statutory  RACT 
rc^quirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  bv 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RAC^;T  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTGs  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761.  September  17. 
1979.  EPA  does  not  believe  that 
C^ongress'  use  of  "source  categorv  '  in 
one  pro\ision  of  section  182(b)(2)  was 
intended  to  prcH:lude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTCi-subject  sourc;es  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
R,\CT  for  the  same  universe  of  sources 
c:overed  by  the  CTG.  Hciwe\er,  that 
obligation  is  not  required  to  be  met  bv 
the  adoption  and  submittal  of  a  source 
c:ategory  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforct>able  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonlv 
when  cmly  a  few  CTG-subject  sourc(\s 
are  located  in  the  state.  The  source- 
spc>c:ific  approach  is  gen(='rally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensi\e  state  rule  adoption 
process  for  only  a  fc>w  sourc;es  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 
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As  stated  earlier,  there  is  one  source 
categon.'  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  were  ncj 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  categor\'  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink.  EPA.  to  lames  Salvaggio.  DEP. 
December  15,  1993)  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  R^ACT  for  a  source  or 
source  category'.  With  regard  to  the 
Pennsylvania  t)EP's  intent  to  finalize  a 
N0\  RACT  Guidance  Document  for 
implementation  of  its  NO\  R.^CT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  u.sed 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NC)\  Emissions."  March  11. 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  Si 500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  SI 500  per 
ton  methodology  as  "not  genericallv 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany.  EPA.  to  lames  Salvaggio.  DEP. 
lunc  24.  1997[  and  further  stated  in  a 
Federal  Register  notice  that  a    dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  (62  FR  43134. 
37-38  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  S1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary' 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  |essop  Steel). 
PennFuture  asserts  EPA  must  reject  all 


Pennsylvania  R.^CT  determinations 
applying  the  standard  of  Si 500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT  The  Technit  <i\ 
Support  Document  prepared  h\  KF.\  in 
support  of  its  March  23.  1998 
rulemaking  (63  FR  13789]  clearly 
indicates  that  the  (Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technolog\'  for  Sourt  es  of  NO\ 
Emissions   '  March  11.  1994.  had  not 
been  included  as  pari  nf  the  .SIP 
submission  of  the  Commonwealth  s 
generic  regulation  and.  therefore,  had 
not  been  approved  bv  EPA  EPA  further 
notes  that  the  .Administrative  Record  of 
the  March  23.  1998  rulemaking  (63  FR 
13789).  in  addition  to  the 
correspondence  cited  bv  Pennludiri 
also  includes  corresptmdent  e  fruin  DEP 
to  EPA  (letter  from  )ames  SaUaggio. 
DEP  to  David  Arnold.  EPA.  Septemher 
10,  1997)  stating  that  DEPs  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  R.ACT 
determinations  and  notes  that  the  DEP's 
S1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  c;ost  effectiveness  of  RACT  control 
options  submittiMl  b\  DEP  as  part  of  tin 
case-bv-case  SIP  re\  ision  fur  Peoples 
Natural  Gas  (PNG)  \'alley  (Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  .Administrative  Record 
for  66  FR  43492).  the  (Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  (osc^ph  to  Krishnan 
Ramamurthv.  lulv  14.  1994  and 
Krishnan  Ramamurthv  to  Thomas 
McCJinlev,  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma, 
)ulv  15,  1994)  which  spoke  directly  to 
the  Sl500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
(equipment  manufacturer  (OEM) 
combustion  controls  vvhic;h  would  have 
reduced  NO\  emissions  from  254.7  tons 
per  year  to  1 15  tons  per  vear  (by  55%) 
at  a  cost  of  Si  355  per  ttm  reduced.  DEP 
required  the  installation  of  an  OEM  lean 
c:ombustion  modification  that  reduroH 
NC)\  emissions  from  254.7  tons  i>er  \e,(i 
to  76  tons  per  year  (bv  69"..  i  at  a  (  nst 
of  S1684  per  ton  reduc:ed  The  DEP's 
[ulv  15,  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  dete^mi^.^ti(ln 


\\  liu  h  e.xceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
Ooseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  automatic'  rejection  of  a 
control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary' 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II  A.  of  this 
document.  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility, 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERC.s)  earned  by  sources  subject  to 
Ry\CT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory',  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS. 
LAER,  RACT.  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  |  Air 
Pollution  CControl  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices. 
that  Prnnsvlvania  and  EPA  have 
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established  a  series  of  NO\-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NO\  at  largp  utilitv  and 
industrial  sources.  See.  for  e.xample.  66 
FR  42415,  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EP.^  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT 

Response  EPA  agrees  with  this 
comment  by  PennPuture  The  approval 
of  a  case-by-case  R^^CT  determination. 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Conunonwealth's  SlP-approved  NSR 
and  ERC  program.  Moreover,  EP.'X's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SlP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
R.\CT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs 

F  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998j|  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EP.-\  to 
conclude  that  the  R.-\frr  proposal 
emission  limits  were  too  lenient   [62  FR 
at  43961]  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NO^ 
Supplement  to  the  General  Preamble  at 


57  FR  55625,  November  25,  1992).  The 
.■\ct  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  perfr)rmance 
standards  (NSPS),  best  available  control 
technology  (B.-\CT),  and  lowest 
achievable  emission  rate  (L.AER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  ma\-  also  apply  to 
sources.  However  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  R<^CT.  do  not 
establish  what  requirements  must  apply 
under  the  IL^CT  program  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reducti(m  programs  for  RACT.  there  is 
no  presumptiiin  that  acid  rain  controls 
should  be  mandated  as  K.^CT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  R.\CT  determination  for  PPNC 
[63  FR  at  23669].  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  R,-\CT  determination, 
that  th>^  basis  for  disapproval  was  a 
c:nmparison  between  PPNCi's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
.'\ugust  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  errtmeous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT  "  [62  FR 
at  43961]  EPA  dearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NClx  control  prr)gram,  to 
determine  PPNC  R..\CT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NO\  control 
programs  including  acid  rain,  in 
determining  R.'\CT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  .Action 

EVA  is  approving  P.A  10-001-M  and 
PA  10-001-S,  issued  by  PADEP  to  the 
Armco  Inc..  Butler  Operations  Main 
Plant  and  Armco  Inc..  Butler  Operations 
Stainless  Plant,  respectively,  as 
revisions  to  the  Pennsylvania  SIP  The 
permits  were  submitted  by  PADEP  to 
establish  and  impose  NOx  RACT  for 


Armco  Inc.  Butler  Operations  Main  and 
Stainless  Plant,  major  sources  located  in 
the  Pittsburgh  area. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this ' 
rule  approves  pre-e.xisting  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices. 
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provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCIS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  \'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  prcnisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (I.t  T.S  C. 
272  note)  do  not  apply  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  f)f  the 
Paperwork  Reduction  Act  of  1995  (44 
US.C.  3501  et  seq,). 

B.  Submission  to  C^ongress  and  the 
Comptroller  Genernl 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulaforv  Enforcement 
Fairness  .-^ct  of  199B.  generally  pro\  ides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Ckimptroller  Cieneral 
of  the  United  States.  Section  804 
exempts  from  set  tion  801  the  following 
tvpes  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel:  and  (,3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  substantiallv  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today  s  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  two  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  L'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  NQ\  from  the 
Armco  Inc.,  Butler  Operations  Main 
Plant  and  Armco  Inc.  Butler  Operations 
Stainless  Plant  may  not  be  challenged 


later  in  proceedings  to  enforce  its 

requirements  (See  section  'fn7(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envir(mmental  protection,  ,\ir 
pollution  ( ontrol.  Incorporation  bv 
reference.  Intcraovernmental  relations. 

Nitrogen  dioxide.  Ozone,  Repnrtinc  and 
recordkeeping  requirements 

Ddtpci  October  ,1,  2001. 
Thomas  C^.  \'nltaiy;io. 
Acting  Hcgioiuil  Administrator.  Rugion  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1   The  authontv  citation  for  part  52 
continues  to  read  as  follows: 

.\uthorit\: -!.:  i    SC   7401  ef  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(175)  to  read  as 

follows' 

§52.2020    Identificatton  of  plan 

***** 

.  (( )  *    *    * 

(175)  Re\isinns  pertaininc  1"  \n>. 
RACT  determ.inations  fur  ttn-  .Xrinco 
Inc  .  Butler  Operations  W.hd  i'lant  and 
Armt  o  Inc  .  Butler  Operations  Stainless 
Plant,  submitted  h\  the  Pennsylvania 
Department  of  En\  ironmental  Prntc;  n,  iis 
on  lanuarv  21.  1997 

(i)  Incorporation  t)\  refcrf^itrf 

(A)  Letter  submitted  on  Ianiiar\  J  1 
1997  b\  the  Penns\lvania  Deparlmt'nt  i! 
Environmental  Protection  transmitting 
soun  e-spec:ific  \'OC  and.iir  \Ox  RACT 
plan  appro\als  in  the  form  of  pi>rniitv 

(B)  Permit  Number   PA  lO-OOl-M 
effective  Februar\  J.A.  199f),  for  thr 
Armco  Inc..  Butler  Operations  Main 
Plant  in  Butler.  Butler  Countv 

(C)  Permit  Number:  PA  10-001 -S. 
effective  Februarv  23.  1996.  for  the 
Armco  Inc.,  Butler  Operations  Stainless 
Plant  in  Butler.  Butler  Count\ 

(ii)  Additional  materials  Other 
materials  submitted  bv  the 
Commonwealth  of  PennsyUania  m 
support  of  and  pertaining  to  the  RACT 
determination  for  the  sources  listed  in 
paragraphs  (c)(175)(i)(B)  and  (CJ  of  this 
section. 
•         *         •         •         * 

FR  !)n,    (ii-j-,-i-j  Kilt'.i  10-12-01;  8:45  ami 

BILUNG  CODE  6560- S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[IL  165-2,  FRL- 7056-6] 

Approval  and  Promulgation  of 
Implementation  Plans,  Illinois  Trading 
Program 

AGENCY:  Environmental  Protection 

,\-  n>\  lUSEPA). 
ACTION:  Final  rule. 


summary:  USEPA  is  approving  the 
Illinois  trading  program,  submitted  on 
December  16.  1997.  This  program  is  a 
cap  and  trade  program,  designed  to 
reduce  emissions  of  volatile  organic 
compounds  (VOC)  in  the  Chicago  ozone 
nonattainment  area  below  the  levels 
required  by  reasonably  available  control 
technology  (RACT)  and  other 
regulations.  Illinois  requires 
participation  by  major  industrial  VOC 
sources.  Each  participating  source  must 
hold  allowances  equivalent  to  its 
emissions,  and  Illinois  issues 
allowances  to  each  source  equivalent  to 
12  percent  less  than  baseline  actual 
emissions.  Sources  may  buy  and  sell 
allowances,  thereby  redistributing 
allowable  emissions,  but  the  sum  of 
emissions  from  the  sources  involved 
must  in  any  case  reflect  a  12  percent 
reduction  from  total  baseline  levels. 
USEPA  reviewed  Illinois"  estimates  of 
prncram  benefits  and  concluded  that  the 
[  r   L;rani  would  reduce  VOC  emissions 
bv  10  '<  !    n-  per  dav. 

On  UiH  t  luber  27,'  2000,  at  65  FR 
81799, 1'SEPA  proposed  to  approve  this 
[irMcr.iin  provided  Illinois  satisfactorily 
n  V   !\  ■  i  five  issues.  Illinois'  response  to 
th'  (!    josed  rulemaking  resolved  four 
ni  tiie.se  issues,  by  clarif>'ing  the 
timetable  for  suitable  enforcement 
j  ;th   rit\    satisfv'ing  USEPA's 
t  ir>  ill  amental  justice  policy, 
prohibiting  credit  issuance  to  minor 
SI   if  "v  in  the  absence  of  an  area-wide 
ii«  !  ■  !!.,-Mnns  decrease  ("demand 
shi{iii!_       i:id  committing  to  remedy 
anv  (  i    i  i'   1-  idpntified  in  its  annual 
pr  'urani  :>  \  •   v    Illinois  addressed  the 
fifth  issue  by  a  letter  to  USEPA  dated 
August  23.  2001.  In  this  letter,  Illinois 
requested  that  USEPA  defer  rulemaking 
on  section  205.150(e),  which  exempts 
new  sources  that  satisfy  the  trading 
j  r  lur  in;  '^    •  asonal  offset  requirements 
iruin  the  requirement  for  full  year 
offsets  Because  USEPA  is  deferring 
rulemaking  on  this  section,  the  State 
Implementation  Plan  (SIP)  continues  to 
require  full  year  offsets,  satisfying  the 
fifth  prerequisite  for  program  approval. 

USEPA  received  multiple  comments 
on  its  proposed  rulemaking,  regarding 
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environmental  justice,    open  market 
trading  program"  foaturr-;  of  the  Illinois 
program,  and  numerous  other  topics. 
USEPA  believes  that  the  Illinois 
program  is  designed  t(j  make 
environmental  justice  problems 
unlikely,  and  belie\'es  that  Illinois  has 
suitable  processes  for  identifying  and 
remedying  such  problems  should  they 
occur,  L'SEPA  further  believes  that 
Illinois  IS  providing  suitable 
information  to  the  public  and  is 
providing  suitable  opportunities  for 
public  input,  and  believes  that  Illinois 
has  satisfied  L'SEPA  s  environmental 
lustice  policy  in  other  re>pects  as  well. 
USEPA  is  satisfied  that  the  Illinois 
program  is  fundamentally  a  cap  and 
trade  program  and  cannot  in  anv 
signific.ant  wav  be  f:onsidered  an  open 
market  trading  program.  After  reviewing 
the  various  comments,  and  aside  from 
one  section  of  Illinois'  rules  (pertaining 
to  offsets  for  new  sources  and  major 
modifications)  for  which  USEPA  is 
deferring  rulemaking.  USEPA  has 
concluded  that  the  Illinois  program 
satisfies  relevant  guidance  and  Clean 
.Air  Ar:t  requirements 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  14.  2001. 
ADDRESSES:  Copies  of  Illinois' 
submittals  and  other  informatum  are 
available  for  inspection  during  normrii 
business  hours  at  th(.'  following  address: 
(We  recommend  that  you  telephone 
John  Summerhavs  at  (.112)  886-8067, 
before  visiting  the  Region  5  (Itfic  e.) 

U'nifed  States  Environmental 
Protection  Agency.  RegKm  5.  Ait 
Programs  Branch  (AR-18I).  Regulation 
Development  Section.  77  West  Ia(  kson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  (ohn 
Summerha\s.  Environmental  Scientist. 
United  States  Envir(jnmental  Protection 
Agency.  Region  .5.  Air  Programs  Branch 
(AR-18I).  Regulation  Development 
Section.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (Wl)  886-6067. 
{^ummf^rhdvs  /o/i/i'Iepo.gov). 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows; 

1   Wti,)t  did  USEPA  propose? 

II.  What  comments  did  USEP.A  receive? 

III  How  did  Illinois  KPA  respond  to 

prerequisites  for  approval? 

IV  What  are  LJSEPA's  responses  to 

I  iimments? 
1   hnvironmental  justice  comments 

2.  C;ommenls  on  "open  market  trading 
features" 

3.  Additional  romments  by  NRDC  et  ai. 
4   .\ddilional  comments  bv  ED  dated 

March  26.  2001 
3.  Additional  i;omments  by  ED  dated 

January  26.  2001 
6.  Additional  comments  by  Alex  Johnson 


7.  Additional  comments  by  Richard 
Kosobud 

8.  Additional  comment  bv  lEPA 

V.  What  action  is  USEPA  taking? 

VI.  Administrative  Requirements 

I.  What  Did  I  SEPA  Propose? 

USEPA  proposed  to  approve  the 
Illinois  trading  program  provided  that 
Illinois  took  five  specified  actions.  In 
particular,  USEPA  proposed  that  Illinois 
must:  (1)  Clarify  the  timeline  and 
penalties  for  violating  sfiurces,  (2) 
satisfy  USEPA's  trading  program  policy 
on  environmental  justice.  (,3)  provide  for 
full-year  offsets  for  new  sources  and 
major  modifications.  (4)  commit  to 
discount  credits  where  emissiim 
reductions  are  potentially  accompanied 
by  emission  increases  elsewhere,  and  (5) 
commit  to  remedy  anv  problems 
identified  in  its  periodic  program 
review. 

USEPA  published  its  notice  of 
proposed  rulemaking  on  December  27, 
2000.  at  6.-5  FK  8]7<m  This  notice 
iiK  luded  an  extensive  description  of  the 
Illinois  trading  program,  followed  by  a 
discussion  of  the  criteria  USEPA  used  to 
review  the  program,  a  review  of  the 
features  of  the  Illinois  program,  and  a 
review  of  the  emission  reductions 
attributable  to  the  program. 

In  brief,  the  Illinois  trading  program  is 
a  cap  .ind  trade  program  designed  to 
reduce  emissions  of  volatile  organic 
compounds  (VOC)  in  the  Chicago  ozone 
nonattainment  area  Major  VOC  sources, 
i.e.  industri.il  facilities  emitting  at  least 
25  tons  per  year,  including  at  least  10 
tons  between  May  and  .September,  are 
recjuired  to  participate.  Each  such 
source  must  determine  its  baseline 
actual  emissions.  The  state  issues 
allowances  generally  equivalent  to  12 
[)er(  ent  less  than  the  baseline  emissions. 

riie  (irinc  ip.il  compliance  obligation 
upon  sour(  es  is  to  hold  allowances  at 
least  equal  to  emissions  t;at:h  year. 
Sources  have  several  options  for 
complying  with  this  requirement.  The 
first  option  is  simply  to  reduc:e 
emissions  to  12  percent  below  baseline 
emissions.  Under  this  option,  the  source 
has  no  need  to  buy  or  sell  allowances. 
A  second  option  is  to  reduce  emissions 
more  than  12  percent  below  baseline 
emissions.  Under  this  option,  the  source 
would  receive  more  allowances  from  the 
state  than  it  would  need  to 
accommodate  its  emissions,  and  the 
source  could  choose  to  sell  the  excess 
allowances.  A  third  optnm  is  to  reduce 
emissions  less  than  12  percent  below 
baseline  emissions  (jr  even  increase 
emissions.  This  option  would  require 
purchase  of  allowanf:es.  presumablv 
from  a  sourc:e  that  under  the  second 
option  reduced  its  emissions  enough 


below  its  target  12  percent  reduction 
level  to  accommodate  the  excess 
emissions  of  the  purchasing  source,  i.e., 
the  amount  by  which  the  purchasing 
sources  exceeds  its  target.  12  percent 
reduced,  emission  level. 

The  third  option  creates  concern 
about  environmental  justice.  This 
concern  arises  because  some  of  the  VOC 
emissions  include  hazardous  air 
pollutants  (HAPs).  Particularly  at  issue 
is  the  potential  for  increased  emissions 
of  HAPs  in  low  income  and  minority 
communities  and  other  communities  of 
concern.  In  one  form  of  this  issue,  the 
fact  that  companies  not  only  may  fail  to 
achieve  12  percent  emission  reductions 
but  may  in  fact  increase  emissions 
means  that  the  program  allows  increases 
of  emissi(ms  of  VOC  and  potentiallv  of 
HAPs.  Another  form  of  this  issue 
reflects  concern  that  even  when  a  source 
reduces  emissions  by  an  amount  short 
of  12  percent,  the  source  may  be  viewed 
as  reducing  its  HAPs  emissions  by  less 
than  it  should.  This  concern  is 
discussed  in  the  notice  of  proposed 
rulemaking.  Because  several 
commenters  commented  on  this  issue,  a 
later  section  of  this  document  discusses 
this  issue  at  length. 

II.  UTiat  Comments  Did  USEPA 
Receive? 

USEPA  received  nine  comment 
letters.  Because  the  initial  comment 
period  closed  before  being  reopened, 
some  groups  sent  comments  on  both 
lanuary  26,  2001.  and  March  26.  2001. 
USEPA  received  the  following  comment 
letters  from  the  following  groups: 
Citizens  for  a  Better  Environment  (CBE)/ 

American  Lung  Association  of 

Metropolitan  Chicago  (ALAMC) — 

comments  sent  March  26.  2001 
Environmental  Defense  (ED) — 

comments  sent  January  26.  2001.  and 

comments  sent  March  26.  2001 
Illinois  Environmental  Protection 

Agencv  (lEPA) — comments  sent 

March' 26.  2001 
Alex  lohnson — comments  sent  March 

27.  2001 
Richard  Kosobud  (professor  at 

University  of  Illinois  at  Chicago) — 

comments  sent  March  22,  2001 
Natural  Resources  Defense  Council 

(NRDC)/CBE/ALAMC/Public 

Employees  for  Environmental 

Responsibility  (PEER) — comments 

sent  lanuary  26,  2001 
NRDC/ALAMC — comments  sent  March 

26. 2001 
PEER — Comments  on  several  open 

market  trading  programs  sent  March 

9, 2001 

The  letter  from  lEPA  focuses  on  the 
issues  identified  in  the  notice  of 
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proposed  rulemaking  for  the  state  to 
address.  These  issues  are  addressed  in 
a  separate  section  immediately 
following.  The  section  after  that  will 
address  one  additional  comment  by 
lEPA  and  comments  ft-om  the  other 
commenters. 

Several  commenters  identified 
concerns  regarding  the  potential  that 
trading  of  volatile  organic  compound 
emissions  has  to  increase  emissions  of 
HAPs  in  areas  already  overburdened 
with  emissions  of  HAPs,  one  form  of  an 
issue  known  as  the  environmental 
justice  issue.  In  addition,  several 
comment  letters  presented  the  view  that 
the  Illinois  program  has  features  of  open 
market-type  trading  programs,  and 
commented  that  these  features  create  a 
variety  of  problems.  For  clarity,  the 
section  of  this  notice  addressing 
comments  has  a  subsection  for  each  of 
these  two  topics  addressing  all 
comments  on  each  topic.  Since  the 
remainder  of  the  comments  cannot  be  so 
readily  categorized,  the  remaining 
comments  will  be  addressed  in 
subsections  organized  by  commenter. 

The  comments  submitted  bv  NRDC 
and  ALAMC  on  March  26,  2001, 
generallv  include  the  comments 
submitted  bv  NRDC,  CBE.  ALAMC,  and 
PEER  on  lanuary  26.  2001.  For 
convenience,  these  comment  letters  will 
be  addressed  jointly,  and  this  notice 
will  refer  to  these  commenters  as  NRDC 
et  al. 

III.  How  Did  Illinois  EPA  Respond  to 
Prerequisites  for  Approval? 

As  noted  previously,  USEPA 
proposed  to  approve  the  Illinois  trading 
program  provided  Illinois  resolved  five 
issues.  Illinois"  comment  letter 
addresses  each  of  these  issues  in  turn. 
The  following  discussion  identifies 
Illinois'  actions  and  USEPA's  review  for 
each  of  these  five  items  in  the  same 
order. 

The  first  prerequisite  for  approval  was 
that  Illinois  clarih'  the  timeline  and 
penalties  for  violating  sources.  Illinois 
provided  this  clarification.  Illinois 
noted  the  need  to  complete  the  process 
of  accounting  for  one  ozone  season's 
emissions  before  the  next  ozone  season 
begins,  and  the  state's  comments 
include  a  detailed  schedule  by  which 
such  accounting  is  achieved. 

In  Illinois'  program,  if  a  source  fails 
to  hold  sufficient  allowances  by 
December  31  to  accommodate  their 
emissions  that  ozone  season,  it  must 
provide  "excursion  compensation  " 
lUinois  identifies  and  notifies  these 
sources  within  about  a  week  of 
December  31.  Pursuant  to  section 
205.720,  sources  must  compensate  for 
the  excess  emissions  plus  a  20  percent 


(or,  for  repeat  offenders.  50  percent) 
surcharge.  Sources  may  ask  within  15 
days  that  this  120  percent  (or  150 
percent)  compensation  be  taken  in  the 
form  of  a  reduction  of  the  next  year  s 
issuance  of  allowances.  Alternatively. 
20  days  after  notifv'ing  the  source  of  its 
excess  emissions.  Illinois  sends  the 
source  a  bill  for  the  purchase  nf  the 
necessary  allowances  from  the  State's 
special  compliance  fund  If  the 
company  has  not  paid  this  hill  within 
45  davs,  the  source  is  in  violation 

For  example,  if  a  source  receives 
notification  of  an  emissions  excursion 
on  lanuarv  7.  it  would  have  until 
lanuarv  22  to  request  the  requisite 
deduction  from  the  upcoming  issuance 
of  allowances  In  absence  of  such  a 
request.  Illinois  would  send  the  source 
a  bill  on  lanuary  27  for  the  then 
mandator,'  purchase  of  allowances. 
Assuming  2  days  for  delivery-  of  this 
bill,  the  source  would  have  until  March 
15  to  pay  the  bill  Aftpr  that  date,  if  the 
source  has  not  paid  its  hill,  the  source 
would  be  in  violation  and  traditinn,il 
enforcement  action  could  begin. 
Violating  sources  are  liable  for  full 
enforcement  authorized  undei  Cl^an  .\n 
Act  section  113.  including  penaltie'-  up 
toS27.500  per  day. 

This  schedule  is  consistent  with  the 
schedule  inferred  by  ^SEP■^  in  its 
proposed  rulemaking.  I'SEP.A  find--  this 
a  suitable  timetable  for  enforcement 
action  with  penalties  suffic  ient  to  deter 
noncompliance 

The  second  prerequisite  for  approval 
was  that  Illinois  satisf>  L'SEP.^'s  policy 
on  environmental  justice  In  partic  ular, 
USEPA  noted  a  need  for  Illinois  to 
"commit  to  review  effects  of  the  traiiing 
program  on  the  distribution  of 
hazardous  air  pollutant  emissions  in  its 
annual  program  re\'iew.  distribute  that 
review  for  public  comment,  and  commit 
to  address  anv  identified  problems. 
Illinois  noted  that  its  rule  in  fact 
requires  the  state  to  conduct  the  review 
sought  by  I'SEP.A  (including  revit^wing 
program  effects  on    trends  and  spatial 
distributions  of  hazardous  air 
pollutants"  (cf  section  205  7h0(a)(fl)) 
and  to  make  the  report  available  to  all 
interested  parties  Illinois  committed  to 
widespread  distribution  of  the  report, 
sending  copies  to  everyone  that 
expressed  interest  in  the  program  and 
making  the  report  available  on  its 
internet  site. 

Illinois  described  its  ongoing  efforts 
for  continuing  public  review  during  the 
implementation  of  the  program  Illinois 
noted  in  particular  the  proposal  of  a  ruh 
to  require  HAPs  emissions  reporting  so 
that  the  impact  of  the  program  on  H.A-Ps 
emissions  can  be  analyzed  more 
precisely.  Finally,  Illinois  committed  in 


its  letter  to  address  any  problems 
identified  in  its  annual  program  review. 
These  statemf'nts  satisf\-  the  second 
prerequisite  for  approval,  and  lead 
USEPA  to  conclude  that  Illinois  has 
satisfied  USEP.\'s  environmental  justice 
policy  for  trading  programs.  Subsequent 
sections  of  this  notice  provide  further 
discussion  of  environmental  justice 
issues. 

The  third  prerequisite  for  approval 
was  that  Illinois  modify  its  new  source 
requirements  to  assure  that  emission 
reductions  (from  any  time  during  the 
vear)  be  obtained  to  offset  the  full  year 
emissions  from  new  sources  and  major 
modifications  in  the  Chicago  area, 
Illinois'  comment  letter,  dated  March 
26,  2001,  objects  to  this  proposed 
USEPA  view  and  argues  that  providing 
offsets  on  an  ozone  season  basis  is  fully 
consistent  with  the  Clean  Air  Act  and 
should  be  approved  by  USEPA. 

Subsequently,  on  August  23,  2001. 
Illinois  amended  its  rulemaking  request, 
requesting  that  USEPA  conduct 
rulemaking  on  section  205.150(e) 
separately  from  rulemaking  on  the 
remainder  of  Part  205.  Section 
205  150(e)  states  that  major  new  sources 
and  sources  with  major  modifications 
that  obtain  the  necessary  allotment 
trading  units  (ATUs,  providing  offsets 
on  a  ozone  season  basis)  are  considered 
to  satisf\  applii  able  offset  requirements 
(otherwise  requiring  offsets  on  a  full 
vear  basis). 

USEPA  is  in  fact  deferring  action  on 
section  205  150(e).  By  this  deferral, 
USEPA  IS  excluding  the  exemption  from 
and  retaining  the  requirement  for  full 
vear  offsets.  Thus,  pending  further 
rulemaking  on  section  205.150(e),  the 
prerequisite  for  program  approval  is 
satisfied  because  the  approved  SIP 
continues  to  require  offsets  on  a  full 
year  basis. 

USEP.\  is  continuing  to  review 
whether  Illinois  may  provide  offsets  on 
an  ozone  season  basis  USEPA  has 
solicited  comments  on  a  proposed  view- 
that  Illinois  must  nxjuire  full  year 
offsets  and  is  not  soliciting  comments 
on  this  issue  at  this  time.  Depending  on 
the  results  of  its  review.  USEPA  intends 
either  to  publish  final  disapproval  or 
proposed  approval  of  section  205.150(e). 

Tne  fourth  prerequisite  for  approval 
was  that  Illinois  avoid  issuing  credits 
for    demand  shifting,"  i.e.,  that  Illinois 
assure  that  no  credits  would  be  issued 
to  the  extent  an  emission  reduction  at 
one  source  simply  reflects  a  shift  in 
production  to  another  source  that  is  not 
ad  ountable  for  its  emission  increase. 
The  notice  of  proposed  rulemaking 
noted  that  Illinois'  rules  explicitly 
prohibit  credit  issuance  to  small 
industrial  sources  whose  emissions  may 
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be  shiftino  tn  another  small  source  m 
the  ar^H  Hnvvpver,  the  notice  requestnci 
that  Illinois  commit  to  avoid  credit 
issuance  in  cases  of  demand  shifting 
involving  commercial  and  mobile 
sources, 

Illinois  responded  that  its  rules  in  fact 
already  prohibit  credit  issuance  to  the 
extent  mobile  and  area  sources 
experi''nce  demand  shifting.  The  rules 
provide  for  credit  issuance  only  to  the 
extent  that  emissions  are  reduced  in  the 
overall  business  sector.  Thus.  Illinois 
will  issue  no  credits  in  cases  where 
demand  shifting  results  in  no  net 
emission  reduction.  This  satisfies 
L'SEPA's  concern. 

The  fifth  prerequisite  for  approval 
was  that  Illinois  commit  to  remedy  anv 
problems  identified  in  its  periodic 
program  review,  Illinois  noted  that  the 
periodic  program  review  was  intended 
to  help  fulfill  the  purpose  nf  identifying 
and  thus  facilitating  resolution  of 
problems  Illinois  tfien  stated  that 
■■Illinoi>  EP.-\  is  committed  to 
addressing  any  problems"  identified  in 
the  annual  program  review  or  identified 
elsewhere  L'SEP.-\  is  satisfied  with  this 
commitment 

IV'.  What  Are  ISEP.X's  Responses  to 
Comments? 

;   Envirnnnifntal  Justicp  Comments; 

Comment:  Several  commenters 
expressed  concern  that  Illinois'  program 
has  the  potential  to  foster 
redistributions  of  emissions  causing 
areas  already  having  excessive  air 
pollution  to  become  exposed  to  even 
more  emissions  These  c  ommenters 
recognize  that  Illinois'  program  targets 
emissions  of  volatile  organic  compound 
(V'OC^)  emissions:  their  concern  focuses 
on  thf  (ompnufnts  of  \'{)(]  such  as 
benzene  that  are  hazardous.  All 
commenters  addressed  this  concern, 

NRDC  et  al  ,  quote  from  Executive 
Order  12898  (requiring  agencies  to 
assure  envirf)nmental  lustice)  and  (juote 
the  descnptitjn  (jf  the  issue  that  L'SEPA 
provided  in  its  notice  of  proposed 
rulemaking  (fiS  FR  81804,  December  27. 
2000)   NRDC  et  al  .  further  quote 
I'SEP.A  s  proposed  view  that  features 
such  a.s  Illinois  emissions  r:ap  "help 
assure  that  a  participating  source  would 
be  unlikeU'  to  inc  rease  its  H.\P 
emissions  to  unacceptable  levls 
N'RDC;  et  al  .  find  this  a  "reprehensible 
failure  hv  I  SEPA  to  recognize  th>' 
dispropnrtiimate  potential  risk  that 
adjacent  communities  are  bt-iiig  forced 
to  accept  from  increased  HAP  emissions 
made  possible  under  the  Illinois 
Trading  Program   ' 

NRDC  et  al..  dispute  USEPAs  vieu 
that  the  public  has  had    suitable 


opportunities  to  provide  informed  input 
into  the  development  and 
implementation  of  the  program."  NRDC 
et  al..  cite  several  exainples  of  gaps  in 
public  information.  According  to  these 
commenters.  Illinois  has  provided  no 
information  as  to  how  emissions 
information  for  HAPs  will  be  tracked. 
and  no  agreement  has  been  reached  on 
how  the  Annual  Report  will  address 
HAPs  emissions  infurmation. 

NRDC  et  al..  state  that  Illinois  had 
sufficient  information  to  consider  the 
control  costs  of  the  finite  number  of 
program  participants  and  therehv  to 
assess  "the  shifts  in  emissions 
reductions  likely  to  occur."  NRDC  el  al., 
have  no  doubt  that  some  of  these 
sources  are  in  "communities 
disproporticmately  compris(?d  of  low 
income  and/or  minoritv  populations 
*   *   *  already  overburdened  with 
pollutants."  is'RDf:  et  al  .  state  that 
ALAMC]  raised  these  c;oncerns  during 
Illinois'  development  of  its  rule.  In 
NRDC  et  al.'s.  view.  lEPA  had  the  data 
"to  anticipate  and  protect  against  the 
shifting  of  the  burden  of  HAPs  into 
[communities  of  concerni,  lEPA  had  the 
responsibility  to  provide  such  an 
analysis,  and  USEPA  has  the 
responsibility  to  require  sue  h  an 
analysis. 

CBE/ALAMC  comment  that  We  agree 
with  USEPA  "  that  one  may  be 
concerned  about  "the  potential  lthis| 
prcjgram  has  to  worsen  air  cjualitv  in  anv 
location."  CBE/ALAMC  then  argue  that 
low  income  and  minority  communities 
will  be  most  likely  to  be  subject  to  such 
disparate  impacts,  because  these 
communities  "tend  to  live  in  the 
vicinity  of  older  stationery  sources  [that 
are)  most  likely  to  *    *    *  'buv'  their  wav 
out  of  (emission  reduction 
requirements]." 

lEPA  supports  USEPA  s  policy  and 
the  proposed  views  on  the  Illinois 
program   lEPA  observes  that  its  trading 
program  imposes  requirements  for 
reductions  of  emissions  below  the  levels 
permissible  under  other  regulations,  and 
allows  no  emissions  that  are  prohibited 
bv  other  regulations.  lEPA  agrees  with 
USEPA  that  the  Illinois  program  for  this 
and  other  reasons  is  unlikely  to  yield 
localized  increases  in  HAPs  emissions. 

lEPA  describes  the  workgroup  of 
interested  parties  that  has  led  to 
proposed  rule  revisions  to  require 
enhanced  reporting  of  hazardous  air 
pollutant  emissions  b\  program 
[)articipants.  demonstrating  the 
continuing  involvement  of  the  public  in 
review  of  the  program  during  its 
implementation   lEP.A  observes  that  the 
[jrograni  [iro\ides  an  annual  program 
review,  which  lEPA  commits  to  provide 
"to  all  members  of  the  public  that  have 


expressed  interest"  and  to  make  the 
report  available  via  its  Internet  site. 
lEPA  further  commits  to  address  any 
problems  identified  during  this  review. 

ED  observes  that  emissions  trading 
can  help  address  environmental  justice 
concerns  ED  states  that  cap  and  trade 
programs  hold  sources  directly 
accountable  for  their  overall  emission 
levels  and  are  likely  to  outperform 
command  and  control  regulations  in 
achieving  sustained  reductions  in 
emissions.  ED  observes  that  "the  cost- 
savings  and  flexibility  produced 
through  emissions  trading  (allows] 
policy-makers  [to]  set  more  ambitious 
emissions  reduction  requirements  ".  ED 
cites  particular  benefits  to  programs  that 
pursue  substantial  reductions,  for 
example  to  achieve  air  quality 
standards  ED  states  that  emissions 
trading  markets  can  stimulate  emissions 
o\erc:ontrol  and  encourage 
environmental  innovation,  benefitting 
all  affected  populations  including 
communities  of  concern. 

ED  comments  that  "the  fundamental 
economic  benefit  of  emissions  trading 
allowing  environmental  objectives  and 
mandates  to  be  met  more  cost- 
effectively"  are  particularly  important  to 
communities  of  c:oncern  because  "thev 
are.  arguably,  most  in  need  both  of 
protection  from  environmental  threats 
and  of  access  to  economic  opportunity, 
the  development  of  which  can  be 
blunted  by  unnecessarily  costly 
emissions  control  programs,"  ED  states 
further  that  command  and  control-based 
limitations  are  inevitably  subject  to 
politic:al  considerations,  which  can  be 
affected  by  the  socio-economic  status  or 
racial  or  ethnic  identity  of  the  affected 
populations,  whereas  emissions  trading 
programs  all  but  eliminate  the  role  of 
political  discretion. 

Finally.  ED  comments  on  the  benefits 
of  "transparency."  i.e..  that  the  trading 
program  enhances  public  knowledge  of 
existing  problem  areas  and  whether 
emissions  trading  is  having  beneficial  or 
detrimental  effects  in  particular  areas. 
ED  states  "[i]t  is  difficult  to  know  a 
priori"  how  emission  trades  themselves 
will  affect  communities  of  concern,  and 
so  ED  believes  it  is  incumbent  on 
Illinois  to  obtain  data  on  program 
results  and  to  identify  "sound  analytical 
methods  to  be  used  in  assessing  the 
performance  of  the  program  as  it  affects 
communities  of  concern,"  ED  believes 
that  "assessing  individual  trades  is 
likely  to  be  misleading  *    *    *,  while 
assessing  overall  program  impacts  will 
be  key  to  understanding  its  effects  on 
communities  of  concern."  ED  concludes 
that  this  process  will  also  help  Illinois 
identify  remedies  if  the  program  is 
found  to  cause  disparate  impacts. 
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Kosobud  notes  that  fundamentallv.  as 
a  result  of  the  trading  program. 
"(e]ver\one  in  the  region  benefits  from 
cleaner  air".  Kosobud  addresses 
concerns  "that  trading  could  cluster 
emissions  in  certain  neighborhoods 
[His)  appraisal  of  the  early  results 
indicates  no  such  clusters  have 
occurred."  While  noting  that  further 
information  on  HAPs  emissions  will 
provide  a  better  basis  for  assessing  this 
question  in  the  future,  Kosobud 
observes  that  potential  impacts  are 
limited  because  sources  remain  "subject 
to  traditional  regulation  including  the 
more  rigorous  rules  for  HAPs".  and 
sources  "have  discretion  only  for"  the 
12  percent  reduction  requirement  of  the 
trading  program. 

PEER  comments  on  the  environmental 
justice  impacts  of  open  market  trading. 
These  comments  are  addressed  in  the 
next  section,  concerning  comments 
relating  to  open  market  trading 

Response:  Comments  regarding 
environmental  justice  generallv  invoke 
an  implicit  comparison.  The  first  step  in 
responding  to  these  comments  is  tfi 
define  the  comparison.  Most 
commenters  appear  to  be  comparing 
conditions  after  the  program  begins  to 
conditions  before  the  program  begins 
For  example.  NRDC  et  al..  express 
concern  about  the  potential  for 
"increased  HAP  emissions  made 
possible  by  the  Illinois  trading 
program." 

Comparing  emissions  before  and  after 
program  start-up  includes  changes  over 
time  that  are  not  effects  of  the  program 
For  example,  a  source  may  increase 
production  over  time  without  installing 
pollution  controls.  This  would  yield  an 
emission  increase  that  would  be 
included  in  a  comparison  of  before 
versus  after  program  start-up  that 
should  not  be  attributed  to  the  program 

A  more  appropriate  comparison  is  to 
compare  prospective  emissions  after 
program  startup  to  prospective 
emissions  at  the  same  time  assuming  no 
program.  This  comparison  actuallv 
assesses  the  impact  of  the  program, 
assessing  whether  the  trading  program 
can  yield  emission  increases  that  would 
not  otherwise  be  allowed, 
•    Current  programs  allow  emissions  to 
increase.  The  Illinois  trading  program 
does  not  allow  any  emissions  increases 
that  are  not  allowable  under  other 
applicable  regulations.  With  the  trading 
program  just  as  without  it.  emissions 
per  unit  production  may  not  increase 
above  levels  reflecting  reasonablv 
available  control  technology  (RACT). 
The  trading  program  also  provides  no 
incentive  to  increase  emissions;  no 
source  would  increase  emissions  simph' 
because  Illinois  has  adopted  a  trading 


program.  In  fact,  the  trading  program 
provides  strong  incentives  against 
emission  increases,  both  because  the 
program  requires  that  most  sources 
reduce  emissions  and  because  the 
trading  program  imposes  a  cost  for 
purchasing  credits  that  discourages 
emission  increases  Therefore.  USEPA 
concludes  that  a  comparison  based  on 
projected  emissions  would  show  no 
sources  having  greater  emissions  and 
numerous  sources  showing  lesser 
emissions  with  versus  without  the 
trading  program, 

.'\  second  appropriate  comparison  is 
to  compare  the  scenario  involving  the 
trading  program  against  a  scenario 
involving  the  same  emission  reductions 
achieved  by  alternative  means.  This 
begs  the  question  of  how  the  alternative 
reductions  are  obtained. 

One  form  of  this  comparison  is  to 
define  the  alternative  to  reflect  Illinois 
adoption  of  R/\CT  regulations  to  achieve 
equivalent  reductions.  The  usual 
presumption  is  that  RACT  regulations 
would  yield  a  different  distribution  of 
reductions,  with  emissions  being  higher 
at  some  sources  and  lower  at  others. 
However,  quantifying  these  differences 
is  difficult  at  best.  First.  Illinois  in  its 
rule  adoption  process  t  (included  that  it 
could  not  identifv  RACT  regulations 
that  could  achieve  reductmns 
equi\-alent  to  its  trading  program   More 
generallv,  no  (ommenter  identified  a  set 
of  R.A.CT  regulations  that  could  ac  hieve 
equivalent  reductions,  and  it  is  in  fact 
questionable  whether  su(  h  a  set  of 
regulations  can  be  idt'ntififd.  It  is 
impossible  to  quantif\  how  the 
reductions  from  an  undefined  R-^CT 
program  would  compare  to  the 
reductions  from  the  Illinois  trading 
program, 

.Second.  f'\'en  it  onr  (  nuid  define  a 
R-^CT  alternati\e.  and  assuming  that 
one  could  th^-n  quantifv  the  distribution 
of  reductions  from  the  alternative  (as 
well  as  the  increases  due  to  production 
increases),  the  comparison  would  still 
require  quantifving  the  distribution  of 
reductions  from  the  trading  program. 
.Such  quantifying  is  difficult 

NRDC;  et  al..  argue  that  Illinois' 
economic  impact  analvsis  gave  it  solid 
data  to  project  which  sources  were 
likely  to  purchase  cn'dits  (i.e  .  emit 
more  than  baseline  emissions  minus  12 
percent)  and  which  sources  were  likelv 
to  sell  credits  (i.e..  emit  less  than 
baseline  emissions  minus  12  penent). 
In  I'SEPAs  experience,  such  analyses 
do  not  yield  data  that  are  sufficiently 
reliable  to  conduc  t  the  type  of 
assessment  NRDC  et  al  .  seek.  While 
economic  impact  anahses  can  give  a 
useful  estimate  of  the  overall  impact  of 
a  set  of  regulations,  these  analyses  do 


not  reflect  the  source-specific  factors 
that  would  need  to  be  considered  to 
judge  which  particular  locations  might 
be  most  likely  to  experience  net  credit 
purchases.  Consequently.  USEPA  does 
not  require  Illinois  to  conduct  the  type 
of  analysis  sought  by  NRDC  et  al. 

Elsewhere  in  their  comments.  NTRDC 
et  al.  argue  that  large  swings  in 
emissions  could  occur  because  "the 
operations  of  market  mechanisms  are 
anx'thing  if  not  unpredictable."  This 
latter  comment  contradicts  their 
assertion  that  Illinois  could  have  readily 
predicted  source-specific  shifts  in 
emissions.  In  fact,  assessing  stability  of 
aggregate  emissions  (for  example  by  the 
examination  of  production  data 
described  in  the  notice  of  proposed 
rulemaking)  is  more  feasible  than 
predicting  the  future  actions  of 
individual  sources. 

One  possibility  is  that  the  trading 
program  would  produce  emission 
reductions  identical  to  those  that  would 
be  imposed  via  RACT  rulemaking. 
RACT  rulemakings  tend  to  be 
dominated  by  issues  of  cost  and 
feasibility.  Illinois'  trading  program  is 
designed  to  allow  sources  themselves  to 
determine  which  combination  of 
controls  are  feasible  and  can  be 
achieved  at  least  cost.  Thus,  in  theorv. 
the  Illinois  trading  program  could 
(irovide  the  same  set  of  reductions  that 
RACT  rulemaking  would  seek  to 
provide.  In  practice,  the  trading  program 
provides  incentive  for  process  changes 
that  may  be  ver\-  cost-effective  but 
generally  cannot  be  imposed  by 
regulation.  Thus,  speculation  on  the 
difference  between  emission  reductions 
with  a  trading  program  versus  with  a 
RACT  regulation  must  include 
speculation  on  the  extent  to  which 
sources  in  a  trading  program  would 
reduce  emissions  via  process  changes 
versus  installation  of  control  equipment. 

.Another  form  of  this  comparison  is  to 
define  the  alternative  scenario  as  one  in 
which  all  sources  subject  to  the  trading 
progrcun  regulations  instead  must 
reduce  emissions  by  no  more  or  less 
than  12  percent.  This  alternative 
scenario  is  as  if  Illinois'  regulation 
could  be  subdivided  into  an  emission 
reduction  component  and  a  trading 
component,  and  removing  the  trading 
component.  As  compared  to  this 
alternative,  the  Illinois  trading  program 
will  of  course  have  higher  emissions  in 
some  locations  and  lower  emissions  in 
other  locations.  However,  USEPA 
believes  that  communities  of  concern 
(which  are  presumed  to  have  disparate 
pollution  burdens)  are  as  likely  to 
experience  lower  emission  than  higher 
emissions.  In  any  case,  it  is  doubtful 
that  Illinois  could  have  adopted  a 
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regulation  that  required  all  sources  to 
reduce  emissions  by  12  percent  without 
option  for  trading.  Therefore,  an 
alternative  constructed  in  this  fashion  is 
probably  not  a  realistic  alternative. 

CBE/ALAMC  and  ED  provide 
rationales  bv  which  the  Illinois  trading 
program  would  be  likely  to  yield 
emission  reductions  that  favor  or 
disfavor  communities  of  concern  CBE/ 
ALAMC  argues  that  communities  of 
concern,  in  particular  low  income  and 
minority  communities,  tend  to  have 
older  sources  that  are  prone  to  be 
difficult  to  control  and  that  are  therefore 
prone  to  have  less  emission  reduction 
than  other  areas.  ED  observes  that  such 
communities  will  tend  to  fare  better 
with  a  trading  program  than  with 
traditional  RACT-type  regulations, 
because  ■vulnerable  populations' 
relative  lack  of  political  leverage  "  will 
tend  to  be  a  more  important  factor  in 
developing  R.ACT-type  regulations  than 
in  a  trading  program 

These  comments  bv  CBE/.\LAMr:  and 
ED  implicitly  reflect  comparison  to 
alternative  control  scenarios  that  mav 
not  be  realistic  alternatives 
Nevertheless,  the  annual  program 
review  will  address  the  actual  effects  of 
Illinois'  program. 

U.SEPA  agrees  with  Kosobud  that 
preliminary  evidence  indicates  that  the 
program  is  providing  relatively  uniform 
reductions  across  the  Chicago  area 
USEPA  intends  to  continue  to  monitor 
the  distribution  of  emission  reductions 
that  result  from  the  Illinois  trading 
program.  If  the  program  results  in  a 
problematic  distribution  of  emission 
reductions.  L'SEP,\  will  request  that 
Illinois  remedy  the  situation. 

Co/nmenf  CBE/ALAMC  comment  on 
USEPA's  description  of  workgroup 
efforts  to  define  the  H.\Ps  emissions 
information  that  sources  must  report 
and  to  define  the  information  for  Illinois 
to  provide  in  its  annual  report  CBE' 
ALAMC  disagree  with  L'SEPA's  claim 
that  the  workgroup  achieved  consensus 
on  emission  reporting  requirements. 
CBE/.-\LAMC  observe  that  rule  revisions 
to  adopt  these  emission  reporting 
requirements  are  being  subject  to 
unusual  hearing  requirements  and  have 
not  been  adopted  even  as  the  second 
vear  of  the  trading  program  begins  CBE/ 
ALAMC  note  that  the  workgroup  has 
had  "little,  if  any.  discussion"  of  how  to 
analyze  and  report  the  information  on 
HAPs  emissions  to  be  collected  CBE/ 
ALAMC  identify  several  questions  that 
remain  to  be  addressed,  including 
whether  the  annual  report  will  give 
community-specific  information  on 
trades  and  HAPs  impacts,  what 
opportunity  the  public  will  have  to 
comment  on  the  annual  reports,  and 


whether  Illinois  will  address  the 

public's  comments  and  make  any 
warranted  program  changes. 

CBE/ALAMC  express  concern  in 
particular  that  the  workgroup  has  not 
defined  what  constitutes  an 
environmental  injustice.  CBE/ALAMC 
describe  and  dispute  an  industry  view- 
that  environmental  injustice  cannot  be 
identified  without  a  complete  risk 
assessment.  t;BE/ALAMC  argue  instead 
that  "any  community  that  is  subject  to 
an  increase  in  HAPs  [emissions] — or 
even  a  community  whose  HAP 
emissions  are  not  reduced  to  the  level 
commensurate  with  those  that  are  being 
achieved  in  other  communities — is 
suffering  a  disparate  impact." 

CBE/ALA.MC  then  note  that  even 
more  difficult  than  defining 
environmental  justice  is  addressing 
problems  after  they  occur.  CBE/ALAMC 
state  that   "lEPA  should  have  been 
required  to  address  these  issues  before 
the  program  was  implemented."  CBE/ 
ALAMC  state  that  ALAMC ;  urged  during 
Illinois'  rule  development  process  that 
steps  be  taken  to  "prevent  the  problem 
from  happening  in  the  first  place."  CBE/ 
ALAMC  now  doubt  "that  lEPA  will  be 
able  to  identify  and  mitigate  any  EI  or 
disparate  impacts  ...  in  a  timely 
manner,  if  at  all.  Not  only  do  these 
potential  problems  need  to  be  well 
defined,  but  a  detailed  course  of  action 
to  correct  them  net-ds  to  be  in  place 
before  USEPA  should  even  consider 
approving  this  program.' 

Johnson  comments  that  Illinois  "fails 
to  address  several  critical,  common 
sense  provisions"  of  L'SEPA's  guidance 
on  environmental  justice.  Johnson  states 
that  'Illinois  has  yet  to  propose  and 
(ommit  to  an  adequate  program  to 
evaluate  [the  program's]  potential  to 
increase  exposures  of  selected 
populations  to  hazardous  air 
pollutants.  "  lohnson  disputes  USEPA's 
statement  that  the  workgroup  on  the 
annual  program  review  "has  achieved 
general  consensus  *   *   *  to  require 
companies  to  report  emissions  of 
individual  HAPs  "   [ohnson  believes  that 
"(njo  consensus  *    *    *  has  been 
achieved.  Rather.  Illinois  has  only 
proposed  a  rule  based  upon  divergent 
concerns."  Finally,  lohnson  comments 
with  respect  to    the  most  important 
element"  of  USEPA's  recent  guidance, 
namely  that  the  state  must  "provide  for 
an  opportunity  to  remedy  any  problems 
that  are  identified  following  [program] 
startup  ".  Johnson  expresses  the  view 
that  a  'sounder  *   *   *  policy"  would  go 
beyond  providing  an  opportunity  for 
mitigation  and  instead  require  actual 
mitigation,  but  lohnson  objects  that 
Illinois  does  not  even  provide  the 
opportunity  for  mitigation. 


Response:  The  primary  purpose  of 
this  rulemaking  is  to  evaluate  the  rules 
that  Illinois  submitted  and  the  emission 
reductions  that  these  rules  are  intended 
to  achieve.  Nevertheless,  USEPA 
requires  that  states  submitting  trading 
programs  that  include  VOC  (and  thus 
potentially  involve  trading  of  HAPs) 
must  provide  an  ongoing  public  input 
and  review  process  to  evaluate  whether 
the  programs  yield  an  equitable 
distribution  of  impacts  on  HAP 
emissions. 

USEPA  continues  to  believe  that 
Illinois  is  taking  appropriate  steps  to 
assure  an  informed,  public  debate  of  the 
impacts  of  its  trading  program  on 
emissions  of  hazardous  air  pollutants. 
USEPA  did  not  claim  that  all  parties 
agree  on  all  details  of  a  rule  on 
emissions  reporting:  USEPA  instead 
more  accurately  observed  that  a 
workgroup  convened  by  the  state  had 
"achieved  general  consensus  on  a  draft 
rule,"  in  particular  a  general  consensus 
"to  require  companies  to  report 
emissions  of  individual  HAP  species." 
Subsequent  to  USEPA's  notice  of 
proposed  rulemaking.  Illinois  has  now 
published  and  distributed  its  first 
annual  report  on  the  program.  Contrary- 
to  CBE/ALAMC's  concerns  about  lack  of 
discussion  of  methods  for  analyzing 
whether  disparate  impacts  had 
occurred,  Illinois  extensively  solicited 
input  from  the  business  and 
environmental  members  of  its 
workgroup  on  such  methods  and  other 
aspects  of  this  report. 

USEPA  acknowledges  that  business 
representatives  and  environmental 
groups  can  have  differing  definitions  of 
environmental  justice  and  disparate 
impacts.  Given  the  variety  of  possible 
scenarios,  it  is  reasonable  for  Illinois  to 
focus  on  analyzing  actual  data  and  to 
avoid  extensive  preliminary'  debate  on 
methods  for  analyzing  an  array  of 
hypothetical  scenarios,  most  of  which 
would  not  actually  occur. 

As  sought  by  Johnson.  Illinois  has 
committed  to  an  ongoing  process  for 
reviewing  the  program's  impact  on 
hazardous  air  pollutant  emissions  and 
to  remedy  any  problems  that  are 
identified.  USEPA  does  not  share 
Johnson's  view  that  USEPA  should 
require  the  state  to  adopt  specific 
provisions  mandating  mitigation  of  any 
environmental  justice  problems  that 
arise.  USEPA  further  disagrees  with 
Johnson's  statement  that  Illinois 
provides  no  opportunity  for  such 
mitigation. 

USEPA  reviewed  Illinois'  program 
according  to  guidance  on  three  elements 
of  programs  well  designed  to  address 
environmental  justice  concerns.  The  key 
first  element  is  a  program  design  that 
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makes  environmental  justice  problems 
unlikely.  Illinois  does  so  bv  requiring 
program  participants  to  continue  to 
comply  with  all  RACT  and  hazardous 
air  pollutant  regulations  and 
establishing  an  overall  emission 
reduction  requirement,  which 
discourages  the  otherwise  likely  lor  al 
emission  increases.  The  second  element 
is  an  ongoing  public  information  and 
review  process.  This  process  should 
identify  whether  problems  are  arising 
that  can  be  addressed  with  simple 
permit  revisions,  whether  problems  are 
arising  that  would  require  rule 
revisions,  or  whether  as  expected  no 
significant  problems  are  arising  It  is 
important  here  to  note  that  the  range  of 
potential  issues  is  wide,  and  so  it  is 
unrealistic  to  expect  the  state  to  adopt 
a  rule  that  provides  for  program 
revisions  to  address  anv  possible 
desired  remedy.  The  third  element  is 
the  state's  commitment  to  remedv  anv 
problems  that  are  identified.  Bv 
incorporating  these  elements  into  its 
program,  USEPA  believes  that  Illinois 
has  taken  appropriate  steps  to  address 
concerns  about  en\ironmental  justice. 

2.  Cnmmenis  nn  "Open  Market  Tradim; 
Features" 

Cnmment:  ED  comments  exttmsi\el\ 
on  the  'elements  of  an  Open  market' 
system  "  incorporated  in  Illinois" 
program.  Because  Illinois  allows 
generation  of  trading  credits  from  small 
industrial,  mobile,  and  area  sources.  ED 
views  Illinois'  program  as  a  hybrid  and 
not  a  true  cap  and  trade  program  ED 
believes  that  this  incorporation  of  open 
market  features  into  Illinois'  program 
should  prompt  USEPA  to  reconsider 
whether  Illinois'  program  will  achieve 
the  intended  emission  reductions. 

ED  compares  Illinois'  program 
unfavorably  with  the  acid  rain  program 
ED  describes  the  acid  rain  program  as 
allowing  sources  not  otherwise  subject 
to  the  program  to  voluntarily  opt  into 
the  program,  to  receive  allowances 
reflecting  a  cap  on  current  actual 
emissions  and  to  be  allowed  to  sell 
allowances  to  the  extent  the  sources 
reduce  emissions  below  their  cap.  ED 
describes  Subpart  E  of  Illinois'  trading 
rules  as  providing  short-term,  "discrete  " 
credits.  ED  concludes  that  existence  of 
these  open  market  style  credits 
■fundamentally  weakens  the  integrity  of 
the  emissions  cap  (and)  undermines  the 
economic  incentives  [for]  investments 
in  emissions  reductions." 

NRDC  et  al.,  comment  without 
elaboration  that  the  Illinois  program 
"incorporates  many  features  of  the  open 
market  trading  rule  proposed  in  1995 
*   *   *."  NRDC  etal,  also  claim  that 
Illinois'  program  "allows  sources  to 


meet  (and  circumvent)  othiTuise 
applicable  requirements  with 
lunreliahlej  pollutinn  credits"  and  thus 
"will  relax  i>xisting  SIP  measures." 
Elsewhere  in  their  comments,  NRDC  et 
al.,  'cite  the  "use  of  credits  from  outside 
ihe  capped'  sources,  from  mobile,  area 
and  small  industrial  sources."  allowing 
"inter-sector  trading  of  discrete  (i.e., 
mass-based)  credits,  in  manv  cases 
quantified  retrospectively   "  NRDC  et  al.. 
view  these  featun^s  as  evidence  that 
'the  Illinois  trading  program 
incorporates  open  market  trading 
mechanisms  into  its  pur[)i.rt('d  limit>'(i 
cap  and  trade  system   " 

PEER,  in  its  comments  of  March  8. 
2001.  objects  at  length  to  open  market 
trading  programs  in  general  and  to  New 
lersey's  and  Michigan's  open  market 
trading  programs  in  particular  PEER 
does  not  discuss  the  Illinois  program  in 
its  comments.  Nevertheless,  the  subject 
line  of  this  comment  letter  identifies  the 
Illinois  program  as  one  of  four 
programs,  'each  of  which  is  twsed 
entirely  or  in  substantial  part  on  "open 
market  trading,'  " 

Resjinnse  ED  im[)ln:itl\ 
acknowledges  that  the  core  features  of 
Illinois'  program  subject  major  V'OC 
sourt;es  in  the  ('hic;ag[)  area  to  a  cap  and 
trade  program   In  addition.  ED 
apparent!)  supports  \()luntarv 
participation  of  minor  sources  in 
Illinois'  program.  ED's  objections  focus 
more  narrowlv  on  the  potentiallv  short 
duration  of  sue  h  sources'  partu  ipation 
and  the  mechanism  for  accounting  for 
emission  reductions  from  such  sources, 
which  ED  views  as  open  market  features 
of  the  Illinois  program 

In  general,  cap  and  trade  programs 
differ  from  open  market  trading 
programs  in  .several  respects:  (1)  Cap 
and  trade  programs  require  emission 
reductions  beyond  those  required  bv 
RACT  regulations  and  other  regulations, 
whereas  open  market  trading  programs 
characteristically  allow  emissions  above 
levels  such  regulations  allow  (provided 
another  sourie  achieves  more  than 
compensating  reductions).  (2)  Cap  and 
trade  programs  seek  to  cap  the 
emissions  of  a  t:ategor\'  of  sources  at 
stime  level  lower  than  emissions  would 
otherwise  be,  typically  at  a  level  well 
below  prior  actual  emissions  In 
contrast,  open  market  programs  require 
net  emission  reductions  as  part  of  each 
trade  but  do  not  foreordain  any  overall 
quantity  of  reductions  to  be  achie\'ed. 
(3)  Cap  and  trade  programs  have 
mandatory  participation  from  a 
specified  category  of  sourt:es.  whereas 
participation  in  open  market  programs 
is  voluntary  (4)  Cap  and  trade  programs 
typically  account  for  all  emissions  from 
the  participating  sources,  whereas  open 


market  programs  typically  account  only 
for  net  emission  increases  and  decreases 
of  participating  sources.  Typically,  cap 
and  trade  programs  issue  a  finite 
number  of  allowances  and  limit 
emissions  of  each  source  according  to 
the  source's  holdings  of  allowances, 
whereas  open  market  programs  only 
track  whether  the  emissions  decreases 
of  one  source  suitably  compensate  for 
the  emissions  increases  of  a  matched 
source. 

The  Illinois  program  clearly  has  these 
fundamental  features  of  cap  emd  trade 
programs  and  lacks  the  contrasting 
features  of  open  market  trading 
programs.  (1)  The  Illinois  program 
requires  compliance  with  RACT 
regulations  and  all  other  regulations.  (2) 
The  Illinois  program  sets  a  cap  on 
emissions  which  for  most  sources  is  12 
percent  below  baseline  actual 
emissions.  Aside  from  ED's  general 
concerns  about  program  effectiveness, 
no  commenter  objected  to  USEPA's 
proposed  conclusion  that  the  program 
would  reduce  Chicago  area  VOC 
emissions  by  10.9  tons  per  day.  (3)  The 
Illinois  program  requires  participation 
by  major  VOC  sources  in  the  Chicago 
ozone  nonattairunent  area.  Participation 
by  these  sources  is  not  voluntar\'.  (4) 
The  Illinois  program  accounts  for  all 
emissions  of  the  mandated  program 
participants,  requiring  that  these 
sources  limit  their  emissions  to 
correspond  to  the  number  of  allowances 
the  source  holds  out  of  the  finite  overall 
set  of  allowances. 

ED  does  not  dispute  that  the  core 
features  of  the  Illinois  program  are  those 
of  a  cap  and  trade  program:  ED  instead 
argues  more  narrowly  that  the  program 
is  a  hybrid  in  which  the  cap  and  trade 
characteristics  are  supplemented  bv 
open  market  trading  program  features. 
However,  USEPA  does  not  agree  either 
that  the  Illinois  program  is  in  any 
significant  respect  an  open  market 
trading  program  or  that  any  features  of 
the  Illinois  program  warrant  its 
disapproval. 

ED  does  not  object  to  Illinois' 
provisions  for  voluntar\"  participation  of 
small  sources  on  an  opt-in  basis,  which 
USEPA  views  as  the  most  significant 
element  of  the  Illinois  program  that  is 
characteristic  of  open  market  trading 
programs.  Instead,  ED  favors  the  opt-in 
provisions  of  the  acid  rain  program,  a 
program  which  ED  views  as  a  properly 
designed  cap  and  trade  program. 

ED  focuses  on  the  duration  and 
accounting  of  emission  reductions  by 
opt-in  sources  in  the  acid  rain  program 
versus  the  Illinois  program.  ED 
overstates  the  significance  of  these 
distinctions.  The  acid  rain  program  is 
set  up  to  include  predominantly  long 
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term  opt-ins  and  yet  the  program  does 
not  prohibit  relatively  short  term 
participation.  In  theory,  the  Illinois 
program  is  more  accommodative  of 
short  term  participation.  In  practice,  the 
opt-ins  to  date  have  all  been  permanent 
in  anv  case,  although  the  Illinois 
program  has  the  potential  to  have  a 
greater  fraction  of  short  term 
participants,  it  is  not  clear  that  even  thf 
realization  of  that  potential  would 
significantlv  change  the  reliability  level 
of  the  reductions  or  otherwise  cause  the 
problems  ED  anticipates, 

.•\s  for  the  accounting  process.  USEPA 
views  the  two  proc:esses  as 
fundamentally  equivalent  Whether  a 
source  receives  allowances  equal  to 
baseline  emissions  and  must  retire 
allowances  equal  to  actual  emissions,  or 
alternatively  the  source  receives 
allowances  according  to  the  difference 
between  baseline  and  actual  emissions. 
both  programs  result  in  the  source 
having  salable  allowances  equivalent  to 
the  sources  emission  reductions. 

USEPA  does  have  related  concerns 
arising  from  the  issuance  of  allowance 
pursuant  to  emission  reductions  from 
small  sources,  particularly  from  mobile 
sources.  The  emission  reductions  frnm 
mobile  sources  can  be  difficult  to 
quantih,-.  insofar  as  one  cannot  measure 
the  emissions  directly  and  one  must 
consider  the  time  varying  deterioration 
and  usage  of  the  vehicles  involved  with 
and  without  the  emission  reduction 
activity 

This  issue  is  not  a  function  of  whether 
crediting  for  the  reductions  is  done  in 
a  charac:teristically  open  market  trading 
manner  or  in  a  characteristically  cap 
and  trade  manner,  e.g.,  whether  the  state 
issues  allowances  according  to  the 
emission  reduction  or  whether  the  state 
issues  allowances  equal  to  a  cap  and 
allows  sale  of  allowances  according  t(j 
the  eliminated  emissions  The  issue 
instead  pertains  to  the  reliabilitv  with 
which  the  emission  reduction  can  be 
determined.  Poorly  quantified  emission 
reductions  result  in  a  program  that  does 
not  as  reliably  obtain  the  intended 
emission  reductujns 

To  date.  Illinois  has  received  no 
requests  for  issuance  of  allowances 
pursuant  to  emission  reductions  bv 
mobile  or  area  sources  I'.SEP.A  expects 
this  program  feature  never  to  involve 
significant  quantities  of  emissions 

Should  such  requests  arise,  USEP.\ 
has  requested  that  Illinois  consult 
extensively  with  USEP.\  on  the  methods 
for  evaluating  emissions  and  emission 
reductions,  particularlv  for  requests 
involving  mobile  s(}urces  With  such 
consultation,  l'SEP.\  believes  that 
issuance  of  allowances  for  emission 
reductions  from  these  source  types  are 


an  acceptable  program  feature  that  will 
not  significantly  affect  the  integrity  of 
Illinois'  program. 

Other  commenters  provide  less 
justification  for  suggesting  that  their 
concerns  about  open  market  trading 
programs  applv  to  the  Illinois  program. 
Contrarv  to  comments  by  NRDC  et  al  , 
the  Illinois  program  retains  RACT  and 
other  such  limitations  as  independently 
enforceable  requirements  irrespective  of 
how  manv  allnwances  a  source  holds. 
USEPA  continues  to  believe  that  the 
Illinois  program  is  fundamentally  a  cap 
and  trade  program  that  is  unlikelv  to 
cause  the  problems  identified  by  these 
commenters. 

3.  Additional  Comments  by  XPDC  pt  al  . 

Comment:  NRDC  el  al.,  make  a  variety 
of  comments  in  its  introductory 
remarks  NRDC  et  al.,  comment  that 
"EPA  has  had  some  degree  of  success 
with  the  acid  rain  trading  program",  but 
finds  the  Illinois  program  to  fall  short  of 
the  acid  rain  program  in  several 
respects. 

Response:  USEPA  agrees  that  sulfur 
dioxide  from  large  boilers  is  easier  to 
measure  and  quantify  than  VOC  from 
various  kinds  of  VGC  sources.  This 
causes  VOC  programs  generally  to  have 
greater  uncertaintv  that  sulfur  dioxide 
programs.  However,  the  Clean  Air  Act 
does  not  direct  USEPA  to  evaluate 
whether  Illinois'  trading  program  is 
better  nr  worse  than  the  acid  rain 
program   I  SEP.A  must  instead  evaluate 
whether  the  Illinois  program  provides 
an  approvable  addition  to  the  Illinois 
SIP  FurthfT  ((imments  and  responses 
below  will  address  the  specific  features 
of  the  Illinois  program  noted  by  NRDC 
et  al.,  treatins  them  as  features  that 
NRDC  et  al  .  find  problematic 

('amment:  The  Illinois  program  "will 
relax  existing  SIP  measures"  and 
"allows  sources  to  meet  (and 
(  ircumvent'i  otherwise  applicable 
ri-quirements  with  pollution  credits 
having  the  integrity  of  counterfeit 
currency  " 

Response   The  Illinois  program  does 
not  relax  an\  existing  SIP  measures. 

Comment  "Polluters  |are|  allowed  to 
develop  their  own  quantification 
methods  without  the  bf)ther  of  EPA  or 
public  oversight 

Response:  Illinois  set  the  general 
methods  via  rulemaking  and  sets 
source-specific  details  of  these  methods 
via  permit,  processes  that  provide 
opportunitv  for  publu  input.  USEPA's 
proposed  rulemaking  provided  a  further 
opportunitv  for  public  input  on  the 
general  methods,  though  the 
commenters  provided  no  such  input. 

Comment:  NRDC  et  al  .  state  that  "We 
are  aware  from  internal  EPA  documents 


*   *   *  that  there  has  been  a  raging 
debate  within  the  Agency  "  concerning 
trading  program  policy,  debates  which 
"apparently  began  in  large  part  out  of 
vociferous  opposition  to  EPA's 
deplorable  1995  Open  Market  Trading 
(OMT)  proposal." 

Response:  While  NRDC  et  al.,  do  not 
specify  the  internal  USEPA  documents 
it  examined,  the  comments  do  imply 
that  USEPA's  proposed  rulemaking  is 
the  outcome  of  a  thorough  internal 
debate  on  relevant  issues.  These 
comments  further  imply  that  manv  of 
the  issues  raised  by  NRJDC  et  al.  are 
issues  that  USEPA  has  already 
addressed  in  preparing  its  proposed 
rulemaking.  In  these  cases,  and  in  the 
absence  of  new  input  warranting  a 
different  conclusion,  NRDC  et  al.  should 
expect  USEPA's  final  rulemaking  to 
reach  the  same  conclusion  as  USEPA 
proposed. 

Comment:  NRDC  et  al..  comment  that 
USEPA  appears  to  be  proposing 
conditional  approval,  and  yet  the 
proposed  action  lacks  key  prerequisites 
for  conditional  approvals.  NRDC 
concludes  that  the  Clean  Air  Act 
provides  no  basis  for  the  proposed 
action. 

Response:  USEPA  did  not  propose 
conditional  approval.  USEPA  identified 
some  concerns  with  the  State's 
submittal  but  anticipated  that  Illinois 
would  address  these  concerns,  USEPA 
proposed  that  if  in  fact  Illinois 
satisfactorily  addressed  these  concerns, 
then  USEPA  would  publish  full 
approval  pursuant  to  section  110{kl(3). 
Comment:  NRDC  et  al..  object  to  a    ,. 
failure  to  require  that  emission 
reductions  be  surplus,  NRDC  et  al., 
observe  that  the  program  fails  to  define 
surplus.  These  commenters  reference 
the  definition  of  surplus  given  in 
USEPA's  regulations  on  trading 
programs  (40  CFR  51.491  and  51.493), 
and  specifically  note  the  failure  to  avoid 
crediting  reductions  already  "assumed 
in  the  relevant  emission  inventory  or  |in 
the  Chicago  area's)  most  recent  federally 
approved  rate-of-progress  or  attainment 
plan."  The  commenters  further  observe 
that  surplus  reductions  in  fact  cannot  be 
identified  because  "there  has  yet  to  be 
a  submission,  let  alone  a  federal 
approval,  of  an  [attainment]  plan 
including  detailed  and  specific 
measures."  The  commenter  continues 
by  suggesting  that  USEPA  should  not 
approve  Illinois'  trading  program  until  a 
detailed  attainment  plan  is  in  place  to 
specify  which  emission  reductions 
should  be  considered  surplus  and  thus 
creditable  for  a  trading  program. 

NRDC  et  al.,  further  comment  on  the 
baselines  from  which  Illinois 
determines  each  source's  target 
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emissions  level  (generally  12  percent 
below  baseline  level).  NRDC  et  al.. 
object  that  USEPA's  proposal  does  not 
describe  "whether  or  how  the  baselines 
are  consistent  with  the  inventories 
included  in  the  approved  SIP,  rate  of 
progress,  or  attainment  demonstration." 

Response:  USEPA's  trading  program 
regulations  at  40  CFR  51.491  define 
surplus  as  "at  a  minimum,  emission 
reductions  in  excess  of  an  established 
program  baseline  which  are  not  required 
by  SIP  requirements  or  State 
regulations,  relied  upon  in  any 
applicable  attairunent  plan  or 
demonstration,  or  credited  in  any 
reasonable  further  progress  or  milestone 
demonstration,  so  as  to  prevent  the 
double  counting  of  emission 
reductions."  The  Illinois  program 
pursues  emission  reductions  relative  to 
a  baseline  that  reflects  actual  emissions 
(adjusted  if  necessary-  to  discount 
noncompliance)  pursuant  to  "applicable 
requirements  effective  in  1996"  (Cf. 
Section  205.320).  The  regulations 
Illinois  submitted  do  not  use  the  term 
"surplus,"  nor  do  USEPA's  regulations 
require  use  of  the  term.  Instead,  Illinois 
has  indirectly  addressed  the  issue  by 
dpfining  the  applicability  and  the 
emission  reduction  obligations  of 
affected  sources,  and  has  designed  its 
program  to  achieve  reductions  beyond 
those  required  by  or  anticipated  from 
other  programs.  The  notice  of  proposed 
rulemaking  includes  a  quantitative 
evaluation  of  the  emission  reductions 
expected  from  Illinois'  trading  program 
beyond  the  reductions  achieved  by 
other  means.  That  evaluation  reflects 
USEPA's  belief  that  the  Illinois  trading 
program  in  fact  achieves  reductions  that 
are  surplus  to  the  reductions  from  other 
elements  of  the  SIP. 

USEPA  policy  is  that  trading 
programs  may  be  approved  even  before 
a  needed  attainment  demonstration  has 
been  approved,  so  long  as  the  state 
commits  to  assure  that  source  emission 
estimates  for  the  trading  program  and 
for  the  ultimate  attainment 
demonstration  are  consistent.  In  this 
case,  Illinois  has  submitted  an 
attainment  demonstration  for  the 
Chicago  area,  which  USEPA  proposed  to 
approve  on  luly  11.  2001.  at  66  FR 
36369.  The  reductions  from  the  trading 
program  are  surplus  to  the  other 
elements  of  this  attainment 
demonstration.  The  baselines  of  the 
trading  program  are  fundamentally 
consistent  with  the  attainment 
demonstration  inventory  because  they 
are  based  on  the  same  set  of  emissions 
data.  The  baselines  are  not  identical  to 
the  attainment  demonstration  inventorv. 
particularly  due  to  the  adjustments 
noted  by  the  commenters,  but  USEPA 


accounted  for  the  differences  in  il.s 
review  of  program  benefits  described  at 
length  in  the  notice  of  proposed 
rulemaking. 

Comment:  NRDC  et  al,.  comment 
extensively  on  the  RECLAIM  program  m 
the  Los  Angeles  area.  The  commontfr 
states  that  the  NOy  RECLAIM  program 
"has  failed  spectacularly  in  recent 
months."  The  commenter  riles  a  lawsuit 
filed  against  a  company  participating  in 
a  Los  Angeles  area  trading  program 
"because  of  its  redistribution  of 
pollution  burdens  to  low  inromp  and 
minority  communities"  near  \ho  smirce'- 
"using  credits  rather  than  making  the 
reductions  required  of  them  under  the 
Clean  Air  Act   "  The  commenter 
obsers'es  that  the  public  has  raised  the 
same  concerns  about  the  Illinois 
program,  and  that  'alternatives  with  a 
lesser  impact  are  available  ' 

Response:  The  commenters  have  not 
explained  how  their  views  of  the 
RECLAIM  program  are  germane  to 
USEPA's  review  of  the  Illinois  trading 
program,  USEPA  cannot  disapprove  a 
program  that  meets  Clean  Air  Act 
requirements  simply  because 
commenters  identify-  "lesser  impact" 
alternatives. 

Comment:  NRDC  et  al,.  state  that  the 
Illinois  program  has  no  credible 
enforcement  mechanisms.  The 
commenters  concede  that  the  program 
"is  ultimately  enforceable  under 
enforcement  provisions  of  the  C^iean  .'\ir 
Act."  However,  the  comment  expresses 
concern  that  the  timetable  for  such 
enforceability  extends  too  long  and  in 
fact  is  indeterminate.  While  noting  that 
USEPA's  proposed  rulemaking  requests 
that  Illinois  clarify  the  timetable,  the 
commenters  find  it  "unacceptable'  that 
the  proposed  rulemaking  "fails  to 
specif\'  how  to  rectify  [this]  problem 

Response:  As  discussed  in  more  detail 
in  section  III  above,  Illinois  has  clarified 
the  timetable  for  enforcement  of  the 
requirements  of  the  trading  program  In 
brief,  sources  that  fail  to  hold  the 
necessary-  number  of  allowances  as  of 
December  31  and  then  fail  to  ro\pr  the 
shojjfall  plus  a  surcharge  under  a 
timetable  that  ends  about  mid-March  an^ 
subject  to  enforcement  acti(jn  pursuant 
to  Section  113  of  the  Clean  Air  .•\(  t 
USEPA  solicited  comments  cm  a  similar 
prospective  resolution  of  this  issue. 

Comment:  NRDC  et  al  .  comment  that 
"Itlhe  Illinois  trading  program  allows 
sources  to  borrow  not  only  from  th^ 
past,  but  also  from  the  future."  and 
views  this  as  an  "unlawful  variance." 
By  footnote,  the  commenters  specify 
that  this  concern  applies  partic  ulariv  to 
the  program  feature  known  as  the 
Alternative  Compliance  Market 
Account. 


Response:  In  Illinois'  program,  most 

omission  reductions  will  occur  every 
voar  Because  allowances  under  the 
program  have  a  two-year  life,  in  some 
cases  excess  reductions  in  earlier  years 
will  allow  lesser  reductions  in  later 
\ears,  consistent  with  the  early 
reductions  policy  that  USEPAhas 
adopted  in  several  of  its  rules. 

Even  with  the  .Alternative  Compliance 
Market  Account,    regular  access"  to 
credits  from  this  special  account  is  for 
tredits  associated  with  the  year  of 
purr  base  (also  usable  thereafter). 
.Allowance  of  emissions  in  one  year 
based  on  credits  from  a  later  year  occurs 
only  with  "special  access"  to  the 
.Alternative  Compliance  Market 
.•\(  1  ount   Several  restrictions  assure  that 
"special  access"  will  occur  rarely  if 
ever    "Special  access"  is  prohibited  if 
the  source  can  obtain  credits  from  the 
marketplace  or  from  "regular  access"  to 
the  Alternative  Compliance  Market 
-Account.  Credits  via  special  access  cost 
twice  as  much  as  credits  purchased  on 
the  market  ("Regular  Access"  credits 
cost  50  percent  above  market  prices.) 
The  number  of  credits  accessible 
through  special  access  is  limited  to  one 
perc  fnl  of  the  number  of  credits  issued 
to  sources  This  feature  of  the  Illinois 
program  is  designed  as  an  emergency 
hind  of  high-priced  credits  in  case 
normally  pri(  ed  credits  do  not 
materialize 

l/.SEFA  generally  requires  that 
reductions  occur  befon'  credit  use  to 
a\i)id  concerns  about  (jtherwise 
unallowable  emissions  occurring  and 
then  having  expected  compensatmg 
emission  redurfinns  fail  tn  occur.  This 
is  unlikeK  to  ik  (  ui  ;ii  Illinois,  because 
the  prerequisite--  for  special  access  are 
unlikely  to  be  met  Even  if  the 
prerequisites  for  special  access  are  met, 
and  under  a  worst  case  in  which 
(  nmpensating  reductions  do  not  tx:cur. 
the  risk  is  capped  at  one  percent  of 
overall  emissions  A  further  fallback  is 
Illinois'  annual  program  report  and 
Illinois'  c  ommitment  to  address 
jiroblems  identified  in  the  annual 
report  While  the  issue  identified  by  the 
commenter  raises  the  possibility  of 
a(  hievihg  one  per(  ent  less  emission 
reduc  tion.  USEPA  finds  that  this  issue 
does  not  raise  concerns  about  the 
fundamental  integrity  of  the  program. 
and  I  SEPA  finds  further  that  the  best 
estimate  of  the  reductions  to  be 
achieved  hv  the  program  do  not  reflect 
any  adjustment  pursuant  to  this 
program  feature. 

Comment  NRDC  et  al..  express 
t  oncern  that  provisions  for  measuring 
emissions  do  not  satisfy  1994  trading 
program  guidance.  The  commenters 
state  that  the  notice  of  proposed 
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rulemaking  "misstates  the  .standards  of 
the  1994  Economic  Incentive  Program 
guidance,  asserting  that  they  simply 
recjuire  approaches  or  a  range  of 
approaches'  to  quantification."  The 
commenters  state  that  this  guidance 
instead  requires  programs  to  include 
replicable  f?mission  quantification 
methods,  specified  in  detail  in  the 
state's  submittal 

Separately,  the  commenters' 
introductorv  comments  object  that  the 
methods  to  be  used  "are  incapable 
*   *   *  of  directly  measuring  *    *    * 
emissions."  and  allow  use  of    emission 
factors  that  are  *   *   *  as  likeh  to  be 
wrong  as  they  are  right  and  that  will 
result  in  half  of  sources  using  them 
being  in  noncompliance. 

Response:  A  full  reading  of  the  mM4 
guidance  requires  considering  both  the 
parts  of  40  CFR  51.493(d)  quoted  by  the 
commenter  and  the  parts  quoted  in  the 
notice  of  proposed  rulemaking  The 
heading  of  40  CFR  51  493(d)  is 
"Replicable  emission  quantification 
methods  '  Parts  of  the  introductor>'  text 
under  this  heading  are  quoted  by  the 
commenters  The  introductory  text 
additionally  states  that  the  methods 
"shall  vield  results  [withj  a  level  of 
certaintv  comparable  to  that  for  source- 
specific  standards  and  traditional 
methods  of  control  strategy 
development  "  This  text  is  followed  by 
subparagraph  fll,  entitled  "specification 
of  quantification  methods    ' 
.Subparagraph  1  is  quoted  in  part  in  the 
notic*'  of  prriposed  rulemaking, 
including  the  language  quoted  above 
under  which  the    specified 
quantification  methods"  may  include  a 
combination  or  a  range  of  methods. 

'Traditional"  control  programs  give 
vaning  Unels  of  details  of  emission 
quantification  methods  Source-specific 
limitations  generallv  specifv  a  single 
test  method  from  40  CFR  part  60, 
appendix  A.  leaving  onlv  relatively 
modest  details  unspecified  (e.g..  types  of 
process  materials  used  during  the  test). 
Categorv-specific  rules  generally  specif\' 
a  range  r)f  methods:  for  example  rules 
limiting  stack  emis-iions  nf  particulate 
matter  would  generally  specifv  that  any 
of  the  methods  from  5  or  5A  to  5H  may 
be  used  as  appropriate.  Even  a  wider 
range  is  spe*  ified  in  rules  on  new 
source  review,  whu  h  generally  give  no 
particulars  on  the  test  method  to  apply 
and  instead  specifv  that  the  state  is  to 
identify  limits  (implicitlv  having  an 
associated  test  method)  in  a  permit 
subject  to  30-dav  public  review 

The  approach  in  the  Illinois  trading 
program  is  well  within  this  range  of 
approaches  This  trading  program  i'^ 
limited  to  one  pollutant  (V'OC)  but 
covers  a  wide  range  of  VCX]  sources. 


Illinois'  rules  specify  methods  for  each 
type  of  source  in  this  range,  with  more 
complete  details  specified  in  each 
source's  Title  V  permit.  This  approach 
is  appropriate  for  the  range  of  sources  in 
the  program  and  is  consistent  with  the 
approaches  taken  with  other  comparable 
control  programs.  The  rules  submitted 
by  Illinois  assure  that  each  source  will 
have  a  fully  replicable  emission 
quantification  method  -.iibject  to 
appropriate  public  review. 
Consequently,  USEPA  concludes  that 
Illinois'  program  satisfies  the  1994 
guidance  on  emission  quantification 
methods. 

Direct  measurements  of  emissions 
usuallv  provide  more  reliable  data  than 
indirect  methods.  However,  the  level  of 
\'()C  control  achieved  bv  Illinois' 
program  w(juld  not  have  been  possible 
if  sources  needing  to  use  indirect 
methods  had  been  excluded.  .Ml 
methods  give  results  that  can  be  either 
too  high  or  loo  low.  In  fact,  in  a  trading 
context,  it  is  preferable  to  have 
approximately  equal  likelihood  of 
obtaining  results  that  are  too  high  versus 
too  low.  USEPA  is  satisfied  that  the 
indirect  methods  that  must  be  used  to 
address  sources  in  Illinois'  program  are 
sufficientlv  reliable  to  have  an 
acceptable  level  of  cDnfidence  that 
Illinois'  program  will  achieve  the 
anticipated  emissifin  reductions. 

Comment:  N'RDC  et  al  .  state  that  "the 
Illinois  trading  program  is  devoid  of  any 
programmatic  enforceabilitv  "  and 
therefore  should  not  be  creditable  for 
addressing  rate  of  progress 
requirements. 

Response:  USEPA  is  satisfied  that  the 
requirements  of  the  Illinois  trading 
program  are  clear  and  enfort:eablc. 
Although  the  program  started  too  late  to 
be  creditable  for  purposes  of  the  1997  to 
1999  rate  o{  progress  plan,  the  program 
is  creditable  for  attainment  planning 
purposes. 

Comment:  NRDC  et  a!.,  comment  that 
the  Illinois  trading  program  interferes 
with  reasonable  further  progress  and 
attainment  obligations.  NRDC  et  al.. 
sug>;est  that  Illinois  mav  adopt  a  trading 
program  to  add  fiexibility  to  a  required 
control  program  but  ma\  not  use  the 
program  as  a  "substitute  *    *    *  for  the 
required  control  stategv"  needed  to 
satisfv  reasonablr  fiirther  progress  and 
attainment  requirements.  NRDC  et  al., 
object  that  USEPA  ■'attempts  to 
trivialize  this  issue  as  one  of  'spiking.'  " 
NRDC  et  al  ,  further  state  that  the 
Illinois  program  lacks  but  needs 

safeguards  against  accumulation  and 
rapid  dumping  of  c  redits"  (i.e..  spiking). 
Since  "the  operations  of  market 
mechanisms  are  anything  if  not 
unpredictable.  "  NRDC  et  al..  reach  "the 


conclusion  that  'spiking'  needs  to  be 
addressed  affirmatively  and 
proactively." 

Response:  The  Illinois  trading 
program  must  be  understood  as 
fundamentally  being  an  emission 
control  strategy.  The  commenters  cite 
nothing  in  the  Clean  Air  Act  or  USEPA 
guidance  to  suggest  that  this  type  of 
control  strategy  cannot  be  used  to  help 
achieve  the  requirements  for  either 
reasonable  further  progress  or 
attainment.  The  notice  of  proposed 
rulemaking  evaluates  the  emission 
reductions  expected  from  this  program, 
and  no  commenter  commented  on  this 
evaluation.  USEPA  continues  to  believe 
that  the  Illinois  trading  program  is  a 
control  strategy  that  enforceably 
achieves  a  reduction  estimated  at  10.9 
tons  per  day.  representing  an 
appropriate  element  of  any  reasonable 
further  progress  or  attainment  plan  for 
which  these  reductions  are  timelv. 

In  practice.  Illinois  chose  to  delay 
implementing  the  trading  program  by 
one  year,  so  that  the  reductions  were  no 
longer  timelv  for  the  reasonable  further 
progress  plan  for  reductions  by  1999. 
Illinois  submitted  substitute  measures 
for  this  plan,  and  USEPA  approved  the 
revised  plan  on  December  18.  2000  (see 
65  FR  78961).  The  reductions  fi-om  the 
trading  program  are  still  timely  for 
attaining  the  standards. 

With  respect  to  "spiking."  the  notice 
(jf  proposed  rulemaking  presents 
economic  data  indicating  that 
significant  swings  in  emissions  are 
unlikelv.  The  commenters  implicitly 
prefer  that  the  trading  program  not 
accommodate  significant  swings  in 
emissions  should  the  causes  of  such 
swings  arise.  Such  swings  in  emissions 
are  unregulated  in  absence  of  a  trading 
program  and  in  fact  are  inhibited  in  the 
presence  of  Illinois'  trading  program. 
The  extent  of  spiking  possible  under 
Illinois'  program  is  limited  by  the  two 
vear  lifetime  of  allowances.  In  addition, 
the  scenario  with  higher  than  average 
later  vear  emissions  by  definition  has 
equivalently  lower  than  average 
emissions  in  earlier  years.  USEPA 
continues  to  believe  that  it  has  adequate 
assurances  that  no  spiking  problem  will 
arise  in  the  Chicago  area. 

Comment:  NRDC  et  al.,  find  that 
"section  173(c)(2)  disallows  the  use  of 
reductions  otherwise  required  by  this 
Act'  for  offsets." 

Response:  If  all  sources  emit  the  full 
amount  allowed  under  the  Illinois 
trading  program,  no  excess  allowances 
would  be  available  to  accommodate  a 
new  source.  That  is,  if  sources  achieve 
no  reductions  beyond  those  required  by 
the  program  (which  as  part  of  the 
attainment  demonstration  are 
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con.sidered  required  by  the  Act),  no 
offsets  would  be  available.  Gnlv  if  and 
to  the  extent  that  sources  ac;hieve 
reductions  that  are  not  otherwise 
required  will  allowances  representing 
offsets  be  available. 

Comment:  NRDC  et  al  .  object  to  the 
possibility  in  the  Illinois  trading 
program  that  credits  generated  from 
mobile  source  emission  reductions  may 
be  used  to  offset  emissions  from  major 
new  .stationary  sources.  NRDC  et  al  . 
state  that  the  '-Clean  Air  Act.  40  CFR 
61.165  and  part  51.  appendix  S  make 
clear  that  offsets  may  he  obtained  only 
from  'stationary  sources'  and  not 
mobile  sources.'  "  The  commenters 
observe  that  this  law  and  these 
regulations  "make  no  mention  of 
'mobile  sources'  "  as  a  possible  origin  of 
offsets.  The  commenters  quote  Clean  Air 
Act  section  173(c)(1)  and  infer  that  the 
"sources"  from  which  offsets  must  be 
obtained  must  be  stationary  sources. 
The  commenters  justify  this  inference 
by  noting  that  some  uses  of  the  term 
"source"  by  necessity  mean  "stationary 
source,'  and  by  observing  that  the  terms 
"source"  and  "statiimarv  source"  are 
used  interchangeably  in  Part  D  of  Title 
1  of  the  Act. 

Rpsponse:  L'SEPA  disagrees  with  the 
commenters'  assertion  that  offsets  under 
section  17.'^  of  the  CAA  are  limited  tn 
those  from  stationary  sources.  The 
language  of  section  173  and  the 
statutory  framework  and  context  are 
best  read  as  allowing  offsetting 
emissitms  reductions  to  be  provided  by 
sources  other  than  stationary  sources. 
As  specified  in  section  1  73(a)(l)(.-\).  the 
ultimate  test  as  to  whether  offsetting 
emissions  reductions  are  sufficient  is  by 
reference  to  whether  they  represent 
"reasonable  further  progress  as  defined 
in  section  171,"  The  definition  of 
"reasonable  furtht^r  progress  "  in  section 
171(1)  plainly  refers  to  the  air  quality 
goal  of  attainment  of  the  NAAQS.  and 
since  all  sources  of  air  pollution, 
including  mobile,  stationary,  and  "area 
sources,  contribute  to  nonattainment. 
the  definition  of  reasonable  further 
progress  naturally  does  not  exclude  any 
category  of  emissions.  Accordingly, 
LJSEPA  has  not  limited  offsets  under 
section  173(a)(1)(A)  to  those  derived 
from  other  stationary  sources,  but  has 
instead  allowed  other  source  categories, 
such  as  mobile  souri:es,  to  provide 
offsets.  The  statutory-  language  cited  by 
the  commenters,  referencing  "other 
sources'  providing  offsets,  plainly 
means  sources  other  than  the  new  or 
modified  major  stationary  source.  This 
language  should  not  be  interpreted  as 
requiring  offsets  to  come  from  that 
subset  of  other  sources  that  are 
stationary. 


Comment:  NRDC  et  al  .  (  ninnn-nt  th^t 
the  Illinois  trading  program  \ mlatcs 
Clean  Air  Ac  t  section  17:h  h\  allnwing 
emission  reductions  that  commence 
after  new  source  construction  to  be  used 
as  offsets  for  the  new  source's 
emissions.  The  commenters  quote 
section  173{f:){l)  as  requiring  that 
emission  reductions  obtained  fnr  offsets 
"shall  be.  bv  the  time  a  new  or  nindified 
source  commences  operation,  in  effect 
and  enforceable"  .Similarh  .  the 
commenters  quote  section  173(a)(1)(A) 
that,   "by  the  time  the  scuirce  is  to 
commence  operation,  sufficient 
offsetting  emissions  reductions  have 
been  obtained  ".  The  commenters  further 
quote  the  Draft  NSR  Workshop  Manual 
(October  1993)  that   "Offsets  should  be 
specifically  stated  and  appear  in  the 
permit,  regulation  or  other  doc  iimmt 
which  establishes  a  Federal 
enforceability  requirement  for  the 
emissitms  reduction." 

NRDC.  et  al  .  object  to  the  rationale 
given  in  L',SEP,'\'s  notit  e  (if  proposed 
rulemaking  for  finding  Illinois"  offsets 
adequately  permanent  The  commenters 
find  this  rationale  inc:nnsistent  with 
section  173  and  related  CSEPA 
guidance  First,  the  ( ommenters  \  leu 
USEPA's  rationale  as  tantamount  ti. 
accepting  a  promise  to  obtain  offset>.  m 
lieu  of  requiring  advance  spec  ification 
of  actual  offsets  The  commenters  state 
that  this  ""  restatement"  approach  is 
little  different  from  a  construction 
permit  merely  restating'  thr 
requirement  to  meet  B.\CT  or  L.\F,K 
upon  operation".  The  commenters  are 
further  concerned  that  the  public  get 
adequate  opportunit\  to  re\  iew  the 
origins  of  the  offset  and  to  ( omment  on 
whether  the  offsets  are  lawful, 
quantifiable,  surplus,  enforceable,  and 
permanent  The  commenters  further 
comment  that  section  173  requires 
advance  securing  of  offsets,  "in  order  to 
prevent  any  later  complaints  from  the 
source"  if  offsets  subsequently  cannot 
be  found. 

Second,  the  c:ommenters  consider 
Illinois'  approach  unreliable  The 
commenters  disset  t  statements  m 
LLSEPA's  notice  of  proposed  rulemaking 
to  demonstrate  that  offsets  here  would 
lack  the  necessary  permanenc  e  The 
commenters  obser\e  that  l',SEP.\  - 
rationale  "brims  with  the  mheient 
uncertainty,  indeterminacy,  and 
unenforceability '"  of  Illinois  approach. 
The  commenters  believe  that    permits 
with  temporar\  plans  that  increase  the 
likelihood  in  practice  that  sources  will 
offset  their  pollution  increases  prior  to 
operation  "  fall  short  of  the  guarantee  of 
permanent  offsets  established  that  the 
Clean  Air  Act  mandates. 


Response:  The  commenters  have 
properly  quoted  section  173  but  have 
urged  an  overly  restrictive  interpretation 
of  allowable  approaches  for  obtaining 
offsets.  Section  173  does  not  use  the 
term  "permanent,"  and  USEPA  does  not 
believe  that  section  173  requires 
permanent  reliance  on  a  single  action  or 
set  of  actions  to  offset  the  new  source's 
emissions  in  all  future  years. 

USEPA  must  evaluate  what  it  means 
to  obtain  an  emission  reduction  for 
offset  purposes.  The  commenters 
believe  that  obtaining  an  emission 
reduction  means  securing  an  action  (and 
establishing  a  mechanism  for  assuring 
the  permanence  of  the  action)  that  will 
yield  emission  reductions  that  will 
offset  the  new  source  or  major 
modification  emissions  starting  bv  the 
time  the  new  or  modified  source 
commences  operation  and  continuing  in 
all  future  years.  The  Illinois  program 
aims  to  address  the  offset  requirement 
in  a  slightly  different  manner,  requiring 
that  the  needed  emission  reductions 
occur  each  year  but  allowing  different 
years"  reductions  to  reflect  different 
actions. 

Some  hypothetical  cases  help 
illustrate  the  key  issues  here.  In  the  first 
In  pothetical  case,  new  source  A  obtains 
its  first  three  years  of  offsets  from  source 
B,  its  second  three  years  of  offsets  from 
source  C,  and  thereafter  switches 
between  source  B  and  source  C  as  the 
origins  of  its  offsets.  In  this  case,  the 
commenters"  interpretation  of  section 
173  is  violated  because  there  is  no 
single  origins  of  emission  reductions 
that  permanently  offsets  new  source  As 
emissions,  and  because  the  emission 
reductions  from  source  C  would 
perhaps  not  be  in  effect  when  new- 
source  A  commences  operation. 
However.  USEPA  believes  that  this  case 
satisfies  section  173.  Source  A  has 
secured  sufficient  emission  reductions 
b\  the  time  it  commences  operation 
These  "sufficient  emission  reductions'" 
occur  in  each  subsequent  year  as  well, 
such  that  the  combination  of  new 
emissions  and  emission  offsets 
represents  reasonable  further  progress, 
USEPA  interprets  section  173(c)(1)  to 
require  sufficient  emission  reductions  to 
commence  by  the  time  the  new  source 
commences  operation,  not  to  require 
each  action  yielding  emission 
reductions  ever  to  be  used  for  offset 
purposes  to  occur  by  commencement  of 
source  operation 

In  a  second  hypothetical  case,  new 
source  A  receives  a  permit  specifying 
ofsets  for  the  first  3  years,  based  on 
source  B  suspending  operations  for  3 
years,  and  requiring  that  source  A 
obtain  equal  offsets  from  unspecified 
other  sources  thereafter.  Assuming  that 
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the  requirement  for  the  subsequent 
offsets  is  adequat('l\  enforceable. 
USEPA  again  would  find  section  173 
satisfied.  The  permit  assures  emission 
reductions  offsetting  new  source  A's 
emissions  starting  by  the  time  source  A 
commences  operation  and  assures  that 
sufficient  offsetting  emission  reductions 
will  be  in  effect  at  all  subsequent  times 
as  well.  USEPA  concludes  that  this 
scenario  would  satisfN'  the  section  173 
requirements  for  offsets  to  be  in  effect 
bv  the  time  the  new  source  commences 
construction  and  to  continue  to  assure 
reasonable  further  progress 

Illinois'  trading  program  addresses 
offsets  in  a  manner  similar  to  this 
second  case  A  new  source  must 
purchase  credits  reflecting  emission 
reductions  starting  upon 
commencement  of  operations  and  at  all 
times  thereafter  A  new  source  must 
identif%-  its  plans  for  offsets  for  the  first 
three  years  hut  need  not  specifv  the 
origins  of  these  offsets  for  all  future 
vears  The  Illinois  trading  program 
nevertheless  establishes  an  enforceable 
requirement  for  new  sources  to  secure 
offsets  at  all  necessary  times. 

The  approach  stated  in  the  proposed 
rulemaking  is  consistent  with  the 
statements  quoted  from  the  document 
entitled    Draft  N'SR  Workshop  Manual" 
In  fact,  the  first  hypothetical  case  above 
seems  consistent  with  even  the 
commenters'  presumed  interpretation  of 
the  quoted  statement,  insofar  as  the 
permit  would  specifically  state  the 
offsets  coming  from  Source  B  and  the 
offsets  coming  from  Source  C  in 
alternating  three  year  periods  However. 
USEPA  applies  a  more  flexible 
interpretation  of  its  guidance,  wherein 
the  specific  statement  of  offsets  can 
have  varying  characteristics  depending 
on  the  nature  of  the  offsets  being 
provided   USEPA  expects  permits  for 
major  new  VCX]  sources  in  the  C~hicago 
area  to  specifically  state  that  offsets  will 
be  obtained  via  the  purchase  of  surplus 
credits,  and  USEPA  affirms  that  the 
trading  regulations  that  provide  for 
Federal  enforceability  of  the  offsets 
specifically  state  that  surplus  credits 
shall  serve  as  offsets  The  flexibility  of 
this  USEPA  guidance  is  highlighted  b\ 
the  use  of  the  terms  "should  "  and 
"must,"  i.e.,  that  the  document 
providing  enforceability  of  the  offsets 
should  specifically  state  the  offsets. 
whereas  offsets  must  be  established  in  ,^ 
permit  or  a  SIP  revision 

More  recent  guidance  makes  even 
more  dear  that  reductions  from  trading 
programs,  which  are  enforceable  but 
which  may  not  have  forecastable 
origins,  provide  suitable  offsets 
Specifically,  guidance  on  trading 
programs,  dated  January  2001,  clarifies 


at  several  points  that  emission 
reductions  obtained  pursuant  to  trading 
programs  may  be  used  for  offset 
purposes,  notwithstanding  that  the 
sources  providmg  future  offsetting 
reductions  may  not  be  known  at  the 
time  of  new  source  construction.  In 
section  16.14  of  this  guidance,  entitled 
"Provisions  for  new  source  review  and 
trading",  on  page  255.  the  guidance 
states  that  "You  may  allow  sources  to 
use  emission  redut  tions  generated  by 
your  [trading  program]  to  comply  with 
PSD/NSR  requirements  lif.  among  other 
things.)  sources  that  are  required  to 
obtain  offsets  or  netting  credits  have  an 
obligation  to  obtain  such  credits,  when 
they  are  not  continuous  credits,  for  the 
life  of  the  source  needing  the  credit." 
Similar  guidance  is  provided  in  Chapter 
7.  including  guidance  for  open  market 
trading  programs  that  "If  a  source 
wishes  to  use  (creditsl  to  meet  its  NSR 
offset  requirements  it  must  *   *   *  obtain 
sufficient  [credits]  for  at  least  1  year  of 
operation  before  receiving  its  permit 
[and]  commit  in  its  NSR  permit  to 
obtain  sufficient  [credits]"  annually 
thereafter 

The  commenters  are  concerned  about 
the  "uncertainty,  indeterminacy,  and 
unenforceability"  of  Illinois'  approach. 
This  commnnt  reflects  the  commenters' 
concern  about  the  [jossibility  of  sources 
changing  the  origins  of  offsets.  However, 
under  section  173.  the  critical  issue  is 
whether  USEPA  can  be  certain  that 
emissions  will  he  offset  at  all  times  The 
Illinois  trading  program  provides  for 
offsets  at  all  times,  and  provides  a  clear 
mechanism  for  enforr  ing  this 
requ'.rement 

The  <  ummenters  also  express  concern 
at  the  lack  of  opportunity  for  public 
review  and  comment  on  the  offsets  that 
a  new  source  would  use.  Most  USEPA 
policy  on  this  issue  reflects  cases  where 
a  construction  permit  is  used  to 
establish  offsets.  This  case  is  different, 
insofar  as  the  public  will  have  already 
had  the  opportunity  to  review  the 
me(  hanisin  for  obtaining  offsets  (during 
the  development  and  then  this  USEPA 
review  of  the  trading  program),  the 
public  will  have  an  additional 
opportunit\  to  comment  on  the 
mechanism  when  a  draft  crmstruction 
permit  is  issued,  but  then  no  convenient 
forum  exists  for  soliciting  public  input 
when  a  source  purchas»!S  offsets  from 
different  origins.  Under  these 
circumstances,  USEPA  believes  that  the 
public  has  adequate  opportunity  to 
comment  on  the  most  significant  issues 
pertaining  to  satisfaction  of  the  offset 
requirements. 

The  commenters  find  Illinois' 
approach  to  offsets  tf)  be  analogous  to 
issuing  a  construction  permit  that 


simplv  restates  a  requirement  to  meet 
the  lowest  achievable  emission  rate 
(LAER)  upon  operation.  USEPA 
disagrees  with  this  analogy.  First,  new 
source  permits  in  Illinois  will  specify 
the  precise  obligation  of  the  source  for 
offset  purposes  under  the  trading 
program,  namely  to  obtain  credits 
sufficient  to  offset  the  new  source 
emissions.  Second,  the  key  reason  a 
permit  simply  restating  the  LAER 
requirement  is  not  enforceable,  that 
such  a  permit  does  not  give  the  source 
fair  notice  as  to  its  precise  obligations 
for  emissions  control,  does  not  apply  to 
a  source  mandated  to  obtain  a 
determinate  number  of  credits  for  offset 
purposes. 

Comment:  NRDC  et  al..  concur  with 
the  interpretation  described  in  the 
notice  of  proposed  rulemaking  that 
"section  173  requires  offsets  on  a  full 
year  basis,  rather  than  the  ozone  season 
basis  allowed  by  Illinois.  ' 

Response:  USEPA  is  deferring 
rulemaking  on  this  issue,  pending 
further  review  including  consideration 
of  this  comment  and  the  contrary 
comment  by  Illinois  EPA.  As  discussed 
previously,  by  not  rulemaking  on  the 
exemption  in  section  205, 150(e)  of 
Illinois'  rules,  the  standard  offset 
requirements  in  Part  203  of  Illinois' 
rules  remain  in  effect  as  part  of  the 
Illinois  SIP. 

4.  Additional  Comments  by  ED  Dated 
March  26.  2001 

ED  submitted  comments  both  on 
lanuarv  26,  2001,  and  March  26,  2001. 
The  comments  of  March  26,  2001. 
include  most  but  not  all  of  the 
comments  of  January  26.  2001,  ED's 
comments  express  numerous  concerns 
about  "open  market"  features  of 
Illinois"  program.  These  comments  are 
addressed  above,  as  are  comments  by 
ED  concerning  environmental  justice. 
The  following  discussion  presents  other 
ED  comments  of  March  26,  2001  and 
USEPA's  responses.  The  remaining 
comments  submitted  January  26,  2001, 
are  addressed  in  the  section  that 
follows. 

Comment:  ED  comments  generally 
that  Illinois  has  begun  to  develop  a 
program  with  the  potential  to  deliver 
significant  environmental  and  health 
benefits,  but  that  USEPA  should 
withhold  approving  the  program  until  a 
number  of  outstanding  issues  are 
remedied. 

Response:  USEPA  responds  generally 
that  it  believes  that  the  program  Illinois 
submitted  is  approvable.  and  USEPA 
does  not  believe  that  ED's  concerns 
warrant  withholding  approval.  Further 
details  of  ED's  concerns  and  USEPA's 
responses  follow. 
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Comment:  ED  makes  several 
comments  expressing  concern  that  the 
Illinois  program  gives  credits  for  small 
source  emission  reductions  beyond  how 
much  net  area-wide  emissions  are 
actually  reduced.  ED  suggests  that 
provisions  for  credit  for  small  source 
emission  reductions  should  either  be 
eliminated  or  reformed  into  an  opt-in 
approach.  ED  objects  to  section 
205.500(a)(1)  and  (a)(3)  calculating 
emission  reductions  based  on  allowable 
emissions  rather  than  on  actual 
emissions.  ED  recommends  that  a 
source  emitting  above  allowable  level? 
not  be  allowed  to  generate  credits,  and 
objects  that  a  source  emitting  below  its 
allowable  levels  may  increase 
production  and  increase  emissions  and 
nevertheless  obtain  credits  for  artificial 
reductions. 

Response:  These  provisions  do  not  in 
fact  give  credits  beyond  the  net  area- 
wide  emission  reductions.  Section 
205.500(a)(1)  allows  credits  only  to  the 
extent  installation  of  control  equipment 
or  use  of  cleaner  process  inputs  vielrl^ 
reductions  below  allowable  levels 
Section  205.500(a)(3)  allows  credit  for 
production  curtailments,  provided  no 
demand  shifting  occurs,  and  according 
to  the  decrease  in  production  levels 
times  the  allowable  emission  rate  per 
unit  production.  Thus,  no  ATlJs  are 
issued  for  emission  controls  bringing  a 
source  into  compliance.  Also,  the 
baseline  for  calculating  reductions  from 
production  curtailments  is  not  simpiv 
maximum  allowable  emissions  but 
rather  is  the  allowable  emission  rate  at 
the  actual  production  level.  This 
approach  is  analogous  to  the 
determination  of  baselines  for  major 
sources  (Cf.  sec:tion  205.320(d)).  which 
provides  adjustment  to  the  same  tvpe  of 
level  for  sources  that  installed 
overcomplying  emission  controls  since 
1990.  By  using  a  baseline  that  reflects 
mandated  control  levels,  subject  to  the 
provision  that  actual  emission 
reductions  have  resulted  from  emission 
controls  since  1990.  Illinois  is  operating 
from  the  same  baseline  as  is  used  in 
attainment  and  reasonable  further 
progress  demonstrations  and  is 
rewarding  sources  that  overcomply.  In 
no  case  does  a  source  with  artificial 
reductions  but  actual  emission  increases 
obtain  credits.  USEPA  views  this 
approach  as  acceptable. 

(Comment:  VVitn  sections 
205.500(a)(2),  (a)(3).  and  (a)(4).  ED 
expresses  concern  that  credits  mav  be 
granted  for  production  curtailments 
notwithstanding  a  possibility  that  the 
production  is  shifting  to  another  source 
that  is  not  accountable  for  its  increased 
emissions.  ED  further  believes  that 
credits  for  shutdowns  and  curtailments 


should  not  be  granted,  since  they  are  not 
surplus  to  "business  as  usual,"  the 
credits  create  "a  perverse  incentive  to 
slow  business  production",  and 
USEPA's  recent  trading  program 
guidance  states  that  "  shutdowns  and 
activity  curtailments  cannot  generate 
[discrete  emissions  reductions]'  "  in 
open  market  trading  programs. 

Response  The  section  of  this  notice 
addressing  the  proposed  prerequisites 
for  program  approval  discusses  at  length 
the  provisions  that  assure  that  "demand 
shifting"  will  not  lead  to  undue 
issuance  of  allowances.  In  short, 
Illinois'  rules  dictate  that  no  ATUs  shall 
be  issued  when  dr^nand  shifting  may  be 
occurring  I'SEPA  i\\pe(  ts  most  cases  to 
be  clear  as  to  whether  other  sources  in 
the  area  make  a  product  similar  to  the 
product  made  b\  the  source  curtailing 
production.  As  reviewed  against  1994 
guidanc;e,  I'SEPA  is  satisfied  with 
Illinois'  prohibition  against  demand 
shifting  for  stationaiA'  sources. 

I'SEPA  has  committed  to  reevaluate 
Illinois'  program  against  the  2001 
trading  program  guidance.  USEPA  will 
reconsider  the  appropriateness  of  the 
creditability  of  small  source  shutdowns 
and  curtailments  during  that 
reexaluHtion 

C.ommf'nt.  For  section  205, 500(c),  ED 
believes  that  Illinois  should  apply  a 
lower  threshold  for  subjecting  credit 
generation  t(j  publi(  nnlii  o 

Response  I'SEPA  t)eli»nes  that 
Illinois  has  flexibility  in  choosing  a 
threshold  for  subjef  ting  rxedit 
generation  to  public  notice  and  believes 
that  the  threshold  t;hoM>n  hv  Illinois  is 
acceptable. 

Comment:  For  section  205, 500(d)(3). 
ED  urges  clarificati(m  that  the  source 
has  the  burden  of  proof  that  claimed 
emission  reductions  in  fact  represent  a 
net  reduction  in  Chicago  area  emissions. 

Response:  USEPA  believes  that  the 
information  requirements  imposed  on 
the  applicant  establish  an  adequate 
inference  that  the  source  has  the 
requested  burden  of  proof  for  showing 
that  the  requirements  for  a  net  reduction 
are  met. 

Comment  ED  comments  on  several 
specific  Illinois  rules  that  affect  the 
coverage  and  impact  of  the  trndinu 
program,  ED  questions  wheth<'i  s(iiir(  es 
that  grow  to  10  tons  per  ozone  season 
become  permanently  subject  to  an  ATU 
holding  n;quirement  and  receive  a 
permanent  ATL'  alloc  ation   ED  objects 
that  sources  below  15  tons  jier  ozone 
season  may  increase  emissions  up  to 
that  level  without  securing 
c:ompensating  emissum  redin  tmns.  ED 
urges  that  emissions  from  startup  and 
malfunction  be  inrorporated  into  the 
program 


Response:  A  source  that  grows  above 
10  tons  per  ozone  is  permanently 
subject  to  the  requirement  to  hold 
adequate  ATUs  and  receives  a 
permanent  ATU  allocation  based  on 
emissions  prior  to  the  source  growth. 
This  is  equivalent  to  enlarging  the 
program  to  include  the  source,  and 
provides  an  offset  for  minor  source 
growth  that  is  usually  not  obtained. 
Allowing  emissions  increases  below  15 
tons  per  ozone  season  is  effectively  the 
standard  practice  of  not  regulating 
emissions  from  small  sources.  Under 
section  205.225.  sources  with 
authorization  for  higher  emissions 
during  startup  and  malfunction  exclude 
such  emissions  in  determining  the  ATU 
holding  requirement.  Under  section 
205.320(e)(4).  all  sources  exclude  excess 
emissions  from  startup  and  malfunction 
from  baseline  emissions.  Thus,  such 
emissions  from  "authorized  sources" 
are  excluded  from  the  program,  and 
such  emissions  from  sources  without 
the  authorization  create  an  obligation  to 
obtain  ATUs.  While  USEPA  encouraged 
Illinois  to  expand  the  coverage  of  its 
program  to  include  these  emissions  for 
all  sources,  Illinois  is  under  no 
obligation  to  do  so.  and  the  approach 
Illinois  adopted  of  requiring  ATU 
accommodation  for  these  emissions  for 
most  sources  is  fully  acceptable. 

Comment:  ED  asks  whether  the 
delayed  determination  of  baselines  for 
recently  constructed  sources  will 
significantly  affect  the  impact  of  the 
program. 

Response:  Illinois  has  adopted  a 
reasonable  approach  for  determining 
baselines  for  recently  constructed 
sources,  for  which  it  is  appropriate  to 
obtain  additional  information  before 
determining  a  permanent  allocation. 
There  are  few  such  sources,  so  the 
impact  of  this  program  feature  is 
minimal 

(Comment:  ED  asks  whether  sources 
entering  the  program  due  to  a  major 
modification  will  be  issued  ATUs  for 
the  pre-modificati(jn  emissions,  thereby 
increasing  the  cap 

Response:  Sources  entering  the 
program  are  in  fact  issued  ATUs 
according  to  pre-modification 
emissions,  and  have  an  obligation  to 
match  each  0.1  ton  of  nonmodification- 
relaled  emissions  with  1  ATU  and  each 
0.1  ton  of  modification-related 
emissions  with  13  ATUs.  This  enlarges 
the  cap  but  also  enlarges  the  emissions 
to  be  covered  by  the  cap.  The  net  effect 
of  this  incorporation  of  another  source 
into  the  program  is  approximately  the 
0.3  tons  of  reduction  per  ton  of 
modification-related  emissions.  As 
noted  in  a  response  to  a  comment  by 
N'RDC  et  al..  a  source  that  has 
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undergone  a  major  modification  must 
purchase  ATUs  from  another  source  or 
sources  that  has  made  ATUs  available 
b\  enutting  less  than  thev  would 
otherwise  have  been  allowed  to  emit. 

Comment:  ED  observes  that  the 
provisions  of  Rules  205,205  allow  some 
sources  that  would  otherwise  be  subject 
to  the  trading  program  to  be  exempt, 
Similarlv.  section  205.405  e.xempts 
some  sources,  such  as  those  subject  to 
maximum  achievable  control 
technologv  (MAC7T)  requirements  frr)m 
the  requirement  fur  a  12  percent 
reduction.  ED  is  concerned  that  these 
exemptions  mav  cause  the  program  to 
fail  to  achieve  the  12  percent  reduction 
being  s<night  bv  the  program 

Response.  L'SEP.\  recognizes  that 
these  program  elements  can  affect  the 
emission  reductions  achieved  bv  the 
program  In  fact,  as  described  in  the 
notice  of  proposed  rulemaking, 
USEPA's  review  of  the  state's 
assessment  of  program  benefits 
addressed  th^'  effect  of  these  program 
elements  While  the  exemption  for 
sources  emitting  less  than  15  tons  per 
ozone  season  forgoes  a  modest  12 
percent  reduction  from  these  sources, 
the  exemption  for  sources  that  reduce 
emissions  bv  18  percent  (with  credits 
equal  to  six  percent  going  to  a  credit 
reserve  fund)  will  likelv  yield  a  net 
reduction  greater  than  12  percent.  The 
exemption  of  some  sources  from  a  12 
percent  reduction  requirement  will 
slightlv  reduce  the  benefits  of  the 
program.  I'SPTA  \\ill  c:ontinue  to 
incorporate  these  factors  in  its  final 
assessment  of  expected  emission 
reductions  from  the  program. 

Comment  ED  asks  whether  sources 
"need  to  cfimplv  with  the  most  recent 
NESHAP  and  MAC;T  levels." 

Response:  Yes.  Although  new  such 
regulations  do  not  affeft  baselines  or 
other  aspects  of  the  trading  program. 
new  such  regulaticms,  like  existing  such 
regulations  (and  like  K-ACT  regulations) 
are  independently  enforceable 
compliance  responsibilities  of  affected 
sources. 

Comment:  ED  objects  to  several 
features  of  the  Alternative  Compliance 
Market  Account  ED  objects  that  ATUs 
stored  in  this  account  do  not  expire  ED 
obiects  that  under  some  circumstances  a 
limited  number  ATUs  may  be  borrowed 
from  the  following  vear's  H<:count. 
potentially  having  a  c  umulative  effect  of 
shifting  .-\TUs  between  vears 
indefinitelv.  ED  asks  whether  the 
transfer  of  expired  ATI's  into  the 
account  which  occurs  under  spec  i.il 
circumstances  offers  sources  the  option 
to  seek  cleaner  air  by  requesting  that  the 
expired  ATL's  in  fact  be  retired  ED  asks 
whether  section  205.710tg]  means  that 


the  borrowing  of  ATUs  is  limited  to  1 
percent  of  the  total  cap. 

Response:  In  reviewing  the  state's 
assessment  of  program  benefits.  USEPA 
assessed  benefits  as  if  all  ATUs  in  the 
Alternative  Complianc:e  Market  Account 
are  used  each  year.  The  more  this 
account  has  long-lived  ATUs,  the  more 
the  area  has  benefited  frtim  earlier 
emissions  levels  below  expected  levels. 
Borrowing  from  the  following  year  will 
occur  rarely,  if  ever,  because  the  price 
of  such  ATUs  is  twice  that  of  normal 
ATUs.  Furthermore.  USEPA  interprets 
section  205.710(e)(1)  to  provide  that 
such  borrowing  yields  a 
correspond inglv  reduaed  issuance  of 
ATUs  in  the  following  year,  .\lthough 
the  rules  provide  no  mechanism  for 
sources  to  request  that  their  expired 
ATUs  be  retired,  a  case  in  which  the 
account  must  be  populated  with  expired 
ATUs  would  be  an  extreme 
circumstance  in  which  there  would 
likely  be  few  expired  ATUs.  ED  is 
correct  in  its  understanding  that  the  rule 
language  related  to  cases  "without  a 
positive  balance"  in  the  account  means 
that  Illinois  is  limited  to  borrowing  1 
percent  from  the  following  vear's 
allotment  of  ATUs, 

Comment:  ED  objects  to  allowing  the 
indefinite  borrowing  from  the  future 
that  is  inherent  in  a  source  with  an 
emissions  excursion  (i.e..  emissions 
exceeding  ATU  holdings)  providing 
compensation  from  its  following  year 
ATU  issuance. 

Response:  USEPA  expects  minimal 
quantities  of  emissions  to  be  "borrowed 
from  the  future."  In  fact.  USEPA 
supports  requiring  sources  to  provide 
emission  reductions  that  compensate  for 
prior  excess  emissions.  The  source  with 
excess  emissions  also  incurs  a  penalty 
of  20  percent  of  the  excess  emissions,  so 
that  borrowing  in  such  a  case  is 
accompanied  by  a  net  emission 
reduction.  This  surcharge,  which 
increases  to  50  percent  if  excess 
emissions  recur  for  a  second  year,  also 
helps  assure  that  emissions  excursions 
cannot  recur  indefinitely.  USEPA 
believes  these  provisions  are  acceotable. 

Comment:  ED  comments  generally 
that  the  Illinois  trading  program 
provides  inade(|Udte  public  information 
for  tracking  credit  alhjcations  and 
trades.  ED  also  requests  a  public  registry 
that  records  annual  as  well  as  seasonal 
emissions  and  differentiates  those  VOU 
that  are  hazardous  air  pollutants. 

Response:  USEPA  agrees  that  full 
public  access  to  information  on 
allocations  and  trades  improves  the 
effectiveness  of  emission  trading  market 
systems.  USEPA  believes  that  the  public 
database  mandated  in  Rule  205.600 
fulfills  this  purpose.  This  database  is  on 


the  Internet  at  "http:// 
www.epa.state.il.us/air/erms/" .  The 
other  more  detailed  information  is  not 
amenable  to  ongoing  tracking  on  a 
registry,  but  much  of  this  information 
will  be  provided  to  the  public  in 
Illinois'  annual  program  report,  and  the 
public  has  access  to  detailed 
information  by  requesting  it  from  lEPA. 

Comment:  Sources  that  obtain  an 
exemption  from  the  program  should 
nevertheless  be  required  to  report 
seasonal  emissions. 

Response:  Sources  that  obtain  an 
exemption  bv  reducing  emissions  by  at 
least  18  percent  must  report  seasonal 
emissions,  as  the  commenter 
recommends.  Sources  that  obtain  an 
exemption  by  becoming  limited  to  15 
tons  per  ozone  season  are  exempt  from 
seasonal  emissions  reporting  but  must 
demonstrate  compliance  with  permit 
restrictions  that  limit  seasonal 
omissions.  USEPA  believes  that  these 
requirements  adequately  address  the 
commenter's  concerns. 

Comment:  Since  soiu-ces  can  use 
different  years  for  assessing  baseline 
emissions,  it  is  possible  that  a  12 
percent  reduction  from  baseline  levels 
will  vield  a  lesser  reduction  relative  to 
the  total  inventory  for  a  single,  typical 
vear. 

Response:  USEPA  agrees  and  has 
described  this  issue  in  its  notice  of 
proposed  rulemaking.  USEPA  examined 
Midwest  manufacturing  data  in  an  effort 
to  assess  the  degree  to  which  the  sum 
of  source  baseline  levels  can  be 
expected  to  differ  from  total  emissions 
for  a  single,  typical  year.  Since  Midwest 
manufacturing  production  is  fairly 
stable.  USEPA's  estimate  of  emission 
reductions  from  Illinois'  program 
reflects  a  deduction  of  only  0.7  of  the  12 
percent  targeted  reduction  pursuant  to 
this  factor. 

(Comment:  ED  questions  provisions  in 
section  205., 320(c)  that  seem  to  allow  a 
new  source  to  establish  an  artificially 
low  baseline. 

Response:  In  fact,  an  artificially  low 
baseline  would  increase  the  sources 
need  to  purchase  credits.  These 
provisions  are  similar  to  provisions  for 
existing  sources.  Even  if  a  source 
increases  its  baseline  through  this 
provision,  this  will  likely  at  worst  cause 
only  a  slight  shrinking  of  the  reductions 
from  new  sources.  Since  Illinois  took  no 
credit  for  offsets  from  new  sources,  no 
adjustment  to  the  program  benefits 
estimate  is  needed. 

Comment:  For  sources  with  emissions 
above  compliance  levels,  ED 
recommends  including  noncompliance 
emissions  in  the  trading  program,  both 
as  a  basis  for  issuing  credits  (for  so  long 
as  the  established  compliance  schedule 
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allows)  and  as  emissions  for  which 
credits  must  he  obtained.  ED  believes 
this  would  use  the  market  to  encourage 
faster  efforts  at  compliance. 

Rf'sponsp:  USIiPA  supports  EDs 
recommendation.  However.  USEPA  is 
currently  evaluating  whether  Illinois' 
program  is  approvable.  not  whether 
enhancements  are  possible.  L'SEI'A 
concludes  that  this  suggestion  is  not 
needed  for  Illinois'  program  to  be 
approvable.  In  any  case.  USEPA  views 
noncompliance  as  a  transient  condition 
which  in  most  cases  is  quickly  remedied 
bv  normal  enforcement  tools. 

'  Comment:  ED  objects  to  USEPA 
judging  Illinois'  program  against  1994 
guidance.  ED  argues  that  USEPA  should 
apply  the  guidance  "finalized  and 
published  in  lanuarv  2001".  which 
reflects  the  "oonsiderable  increase  in 
our  knowledge  with  respect  to  how  air 
emissions  trading  programs  should  be 
designed  ". 

Response':  USEPA  periodicalK 
updates  various  kinds  of  guidani  e  to 
reflect  increases  in  knowledge.  I'SEPA 
then  faces  the  question  of  whether  State 
submittals  developed  on  the  basis  of  the 
older  guidance  should  be  judged  again>t 
the  older  or  the  newer  guidanc:e.  In 
cases  that  do  not  involve  changes  in 
law.  USEPA  commonly  concludes  that 
equity  and  fairness  dictate  that  USEPA 
offer  to  review  state  submittals  based  on 
the  guidance  that  applied  when  the  state 
submittal  was  being  developed.  For 
these  reasons.  U'SEPA  is  principallv 
judging  the  Illinois  program  against  the 
1994  guidance.  This  approach  is  stated 
in  the  January  2001  guidance. 

USEPA  has  nevertheless  taken  steps 
to  address  EDs  concern.  First,  as 
acknowledged  by  the  commenter. 
USEPA  is  applying  the  more  recent 
guidanc  e  with  respect  to  the 
■en\ironmental  justice"  issue.  This 
element  of  guidance  is  the  most 
significant  change  between  the  old  and 
the  new  guidance  documents.  Second, 
as  noted  in  the  notice  of  proposed 
rulemaking.  USEPA  intends  to  re- 
evaluate the  program  according  to  the 
new  guidance  and.  if  warranted,  request 
that  Illinois  make  appropriate  changes 
With  these  safc^guards.  USEPA  finds  it 
appropriate  to  conduct  this  rulemaking 
principallv  on  the  basis  of  the  1994 
guidance. 

(^(^mment:  ED  objects  to  USEPA 
finding  in  its  proposed  rulemaking  that 
the  Illinois  program  has  deficiencies  but 
proposing  to  approve  the  program  if  the 
deficiencies  are  remedied.  ED 
particularly  objects  to  IISEPA  approving 
Illinois'  program  without  offering  the 
public  an  opportunity  to  review  the 
modifications  that  Illinois  adopts  to 
address  the  deficiencies 


Response:  Under  section  553  the 
Administrative  Procedures  Act.  USEPA 
must  publish  a  notice  that  (for 
rulemakings  such  as  this)  includes 
"description  of  the  subjects  and  issues 
involved."  USEP.A  must  then  "give 
interested  persons  an  oppdrlunity  to 
participate  in  the  rule  making  through 
submission  of  written  data,  views,  or 
arguments"  Finally.  USEP.-\  must 
consider  such  comments  prior  to  taking 
final  action 

USEP.'\'s  ubligdtnm   then,  is  to  assure 
that  the  public  ha^  tin  opportunity  to 
comment  on  sigiiih(  ant  issues  inherent 
in  the  rulemaking  USEPA  recognized 
this  obligation  in  its  notice  of  proposed 
rulemaking.  That  notic  e  states  that 
"USEP.A  believers  that  submittal  of 
(materials  addressing  the  prerequisites 
for  approval]  will  not  raise  any  new 
issues  not  addressed  in  today's  notice. 
Therefore.  USEPA  anticipates  that 
submittal  of  these  materials  will  not 
necessitate  further  proposed 
rulemaking  '  Implic  it  in  those 
statements  is  an  ,u  knnw  Iniyement  that 
USEPA  would  [iiihiisji  ,iii  .,-i(ii!ional 
notice  ol  prnposfd  lulfHi.iKnig  il  it 
found  that  elements  of  Illinois' 
supplemental  materials  ut  1  SEP.A's 
intended  final  rul(>inaking  posed 
signific  ant  issues  not  identified  in  the 
notice  of  proposed  rulemaking. 

In  this  case.  I'SEPA  has  found  that 
the  supplemental  material  provided  bv 
Illinois  land  USEPAs  final  rulemaking) 
raise  no  significant  new  issues.  For 
example,  the  first  item  requested  by 
USEPA  dictated  that  Illinois  describe 
the  timeline  for  s()urc:es  to  obtain  ATUs. 
after  whic  h  enforcement  could 
commence.  USEPA  identified  its 
understanding  of  the  timeline  of  the 
program,  and  Illinois  submitted  material 
clarif\ing  that  USEP.\'s  understanding 
was  basically  correc  t  Thus.  Illinois' 
material  (and  USEP.^s  rulemaking) 
[lose  no  significant  issues  m.s  .lirpadv 
raised  b\  the  notice  of  pri  ip. 'SfO 
rulemaking  More  generalU  .  USEPA  has 
concluded  that  the  material  Illinois  has 
submitted  on  all  fixe  prerecjuisites  for 
d[ipro\al  raise  no  issues  that  were  not 
adequately  addressed  in  the  notice  of 
proposed  rulemaking 

,■)   Additional  Comments  bv  ED  Dated 

Januan-  2fl  2001 

ED  made  two  additumal  i.oninients  in 
Its  lanuary  26.  2001.  comments  that 
were  not  included  in  its  l.itir  i    luments. 

(A)mment  Various  t\pes  o'  .iinssions 
are  exempted  from  Illinois'  program. 

Although  this  may  be  well- 
documented  and  justified,  it  still 
suggests  that  the  c:ap  is  being  \iolafed" 

Response  lllincjis  has  considerable 
latitude  choosing  what  types  of 


emissions  are  to  be  covered  by  its 
program.  By  exempting  certain 
emissions.  Illinois  has  defined  a 
program  in  which  the  cap  applies  to  a 
slightly  more  narrow  range  of  emissions. 
Illinois  does  not  allow  violations  of  this 
more  narrowly  defined  cap,  USEPA 
considered  the  effects  of  these 
exemptions  in  assessing  emission 
reductions  from  the  program. 

Comment:  "The  stated  purpose  in 
[section  205.710(a)|  should  be  expanded 
to  include  covering  for  emergency 
situations  and  otherwise  holding  the 
environment  harmless  for  excursions, 
etc."  ED  asks  the  rationale  for  credits  in 
the  Alternative  Compliance  Market 
Account  having  indefinite  shelf  life 
whereas  normal  ATUs  have  only  a  two 
year  life. 

Response:  USEPA  believes  the 
purpose  need  not  be  stated  in  the  rule. 
The  Alternative  Compliance  Market 
Account  is  an  emergency,  backup 
source  of  high  priced  credits,  which 
justifies  treating  these  ATUs  differently 
from  normal  ATUs. 

6.  Additional  Comments  by  Alex 
Johnson 

Comment:  In  addition  to  Alex 
Johnson's  comments  on  environmental 
justice  issues,  he  comments  that  Illinois 
should  have  adopted  different  control 
measures.  Johnson  notes  that  Illinois' 
own  estimates  show  that  "an  adequate 
AIM  rule  or  cold  cleaning  degreaser  rule 
would  deliver  far  more  reductions  in 
both  HAPs  and  ozone  precursors  "  than 
the  trading  rule.  Johnson  interprets 
section  1 82(e)  of  the  Clean  Air  Act  as 
expressing  Congressional  intent  that 
economic  incentive  programs  be  used 
only  as  a  last  resort. 

Response  The  Clean  Air  Act  provides 
no  basis  for  USEPA  to  require  that 
Illinois  choose  the  commenter's 
preferred  measures.  In  areas  that  fail  to 
achieve  milestones  of  progress  toward 
attainment,  section  182(g)  identifies 
economic  incentive  programs  as  one  of 
three  options  required  for  Serious  or 
Severe  ozone  nonattainment  areas  (cf 
section  182(g)(3))  and  as  the  only  option 
for  extreme  areas  (cf.  Section  182(g)(5). 
The  fact  that  such  programs  are  required 
in  such  circumstances  does  not  signify 
that  States  cannot  adopt  such  programs 
in  other  circumstances. 

7  Additional  Comments  by  Richard 
Kosobud 

Comment:  In  addition  to  commenting 
on  the  environmental  justice  issue. 
Richard  Kosobud  generally  supports  the 
Illinois  trading  program.  He  comments 
that  this  program  provides  incentives 
under  which  needed  emission 
reductions  are  achieved  by  the  sources 


52358  Federal  Register   Vol    Qfi 

that  can  achieve  these  reductiuns  at 
lowest  cost.  He  observes  that  the  first 
vear  of  operation  of  the  program 
••alreadv  indicates  [that  tradingl  saves 
comphancf  costs."  therebv  freeing 
"resources  for  other  private  and  public 
uses."  and  at  the  same  time  achieves 
significant  benefits  in  reducing  ozone 
precursor  emissions  Kosobud 
ciincludes  that  USEPA  should  support 
this  program. 

-     R^'!ipo^.•ir:  USEPA's  experience  with 
the  acid  rain  program,  and  Illinois' 
experience  to  date  with  its  program, 
indicates  that  such  programs  indeed 
provide  strong  incentives  for  companies 
to  reduce  emissions,  nften  m  ways  that 
I'SEPA  and  the  State  could  not 
othenvise  require  For  example,  some 
companies  in  the  Chicago  area  have 
reduced  emissions  bv  changing  the 
nature  of  their  process  sn  as  to  use  less 
solvent.  These  reductions  can  be 
achieved  at  far  less  cost  than  the 
industrs-wide  tvpes  of  limitations  that 
can  be  mandated  by  state  regulation. 
Therefor".  I'SEPA  supports  Illinois' 
program 

H  Afiiiitmniil  Comment  by  lEP A 

(jinwifnt  Illinois  objects  to 
statements  that  USEPA  will  require  thf 
trading  program  to  be  re\  ised  to 
conform  to  the  economic  incentive 
program  guidance  finalized  on  [anuary 
iq.  2001    Illinois  argues  that  states 
cannot  provide  the  regulatorv'  cprt.untv 
that  regulated  sourt  fs  mu>t  have  if 
USEP.-\  )udges  programs  according  to 
guidance  that  brc  omes  available  only 
after  the  state  a<lopts  its  rule.  Illinois 
observes  that  the  Clean  Air  Act  does  not 
authorize  ISEPA  to  "require  revisions 
to  state  rules  in  the  absence  of 
identifving  a  specific  deficiency  with 
thf  rulp   "  Finallv.  Illinois  urges  USEPA 
to  defff  ludgment  on  the  program  until 
the  program  runs  longer,  both  for 
USEPA  guidanc  e  to  reflect  live 
experience  with  state  trading  programs 
and  to  be  able  to  judge  the  successful 
and  the  problematu  features  of  the 
program. 

flpsponse.  USEPA  recognizes  Illinois 
( (incerns  about  review  of  its  program 
Given  USEPA's  limited  experience  with 
trading  programs,  the  operation  of 
Illinois'  program  and  other  programs 
will  provide  valuable  insights  that 
I'SEP.'X  will  use  in  its  hirther  evaluation 
of  the  Illinois  program.  In  fact.  Illinois' 
decision  to  include  an  annual  program 
review  in  its  rules  undoubtediv  refiects 
Illinois'  recognition  as  well  that 
reassessing  the  features  of  the  program 
IS  warranted  as  we  gain  more  experience 
with  the  Illinois  program  and  other 
programs. 
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The  guidance  issued  in  lanuarv  2001 
reflects  USEPA's  current 
recommendations  regarding  the  various 
elements  of  economic  incentive 
programs.  If  further  experience  with 
Illinois'  and  others'  programs  leads 
USEPA  to  different  views,  the  basis  for 
assessing  Illinois'  program  will  change 
accordingly.  For  features  that  differ  from 
current  guidance,  USHP.\  will  also 
consider  whether  the  feature  differs 
from  guidance  available  at  the  time  the 
State  adopted  its  rules.  As  always. 
judgments  of  full  programs  reflect  an 
overall  assessment  of  the  programs. 
wherein  deviations  from  individual 
elements  of  USEPA  guidance  may  be 
acceptable  depending  on  the 
significance  and  the  consequences  of 
these  deviations. 

USEPA  intends  to  coordinate  its 
review  of  Illinois'  program  with  Illinois' 
annual  review  process.  If  USEP.-\ 
believes  that  Illinois'  program  has 
inadequacies  needing  correcting. 
USEPA  would  consult  with  Illinois  and 
the  public  on  the  applicable  issues 
before  requesting  program  revisions. 

V  What  Ariion  Is  USEPA  Taking? 

I  .SEF.-\  IS  taking  final  action  to 
approve  the  Illinois  trading  program. 
except  that- USEPA  is  deferring  actitm 
on  section  205.150(e).  a  section  which 
exempts  new  sources  and  sources  with 
major  modifications  from  a  requirement 
for  hill  year  offsets.  USEPA  finds  that 
Illinois  has  satisfied  the  five 
prerequisites  for  approval  of  its 
program.  USEPA's  review  of  comments 
lead  to  a  conclusion  that  Illinois  has 
taken  and  is  taking  adequate  steps  to 
address  hazardous  air  pollutant  impacts 
of  its  program,  that  the  program  is 
fundamentally  a  cap  and  trade  program 
to  which  concerns  pertaining  to  open 
market  programs  are  largely  irrelevant. 
and  that  various  other  features  of  the 
program  are  appropriate  elements  of  a 
fully  approvable  program.  USEPA 
concludes  that  these  regulations  provide 
enforceable  emission  reductions  that 
USEPA  estimates  at  10.9  tons  per  day  in 
the  Chicago  ozone  nonattainment  area. 

VI.  Administrative  Requirements 

i:nder  hxet  utive  Order  128B6  (58  FR 
=il7,J5.  October  4.  144.VI.  this  action  is 
not  a  "significant  regulatorv  action  "  and 
therefore  is  not  subject  to  review  by  the 
( )ffi(  e  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantiv  Affect  Energv  Supply. 
Distribution,  or  U.se"  (B6  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq  ).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  dutv  beyond 
that  required  by  stat(>  law.  it  does  not 
contain  anv  unfunded  mandate  or 
significantiv  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  nn 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
resptmsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  E.xecutive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
P:xecutive  Order  13132  (64  FR  43255, 
August  10.  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  .Air  Ac\.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  .April  23.  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions. 
USEPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (\'CS). 
USEPA  has  no  authority  to  disapprove 
a  SIP  submission  for  failure  to  use  VCS 
It  would  thus  be  inconsistent  with 
applicable  law  for  USEPA.  when  it 
reviews  a  SIP  submission,  to  use  VCS  in 
place  of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
.Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Tet:hnology 
Transfer  and  Advanc;ement  Act  of  1995 
(15  use.  272  note)  do  not  apply.  As 
required  bv  section  3  of  Executive  Order 
12988  (61  FR  4729.  February  7.  1996), 
in  issuing  this  rule.  USEPA  has  taken 
the  necessarv  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 
USEPA  has  complied  with  Executive 
Order  12630  (53  FR  8859.  March  15. 
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1988)  by  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  Generals 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator*'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  USEPA  will  submit 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  L'nited 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  November  14.  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14. 
2001   Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sectifin 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping.  Volatile 
organic  compounds. 

Authority:  42  ISC  7401  et  st^q 
[)atcd:  September  h   2001. 
David  A.  Ullrich. 

Deputy  fieg/ofKj/  Admnustrdtor,  fletjio/i  5 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  f)f 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  1    SI 

Subpart  O — Illinois 


'4(11  el  seq. 


2.  Section  52  720  is  amended  by 
adding  paragraph  (c)(158).  tn  read  as 
follows: 

§  52.720    Identification  of  plan. 

*         *  *         *         t 

(c)  *    *    * 

(158)  On  December  Ih.  -1997,  Bhdirtt 
Mathur.  Chief,  Bureau  of  Air.  Illinois 
Environmental  Protection  .Agencv, 
submitted  rules  for  a  cap  and  trade 
program  regulating  volatile  organic 
compound  emissions  in  the  C'hicago 
area.  By  letter  dated  .'Hugust  2.^  2001 
the  state  requested  that  USEPA  defer 
rulemaking  on  section  205  150(e), 
which  exempts  new  and  modified 
sources  obtaining  offsets  under  the 
trading  program  from  the  requirements 
for  traditional,  full  year  offsets. 

(i)  Incorporation  by  reference. 

Illinois  Administrative  Code.  Title  .^n 
Subtitle  B.  Chapter  1,  subchapter  b.  Part 
205.  entitled  Emissions  Reduction 
Market  System,  adopted  November  20 
1997,  effective  November  25.  1997, 
except  section  205.150(e). 

iKR  U()(    ()1-2.S"28  hiled  10-12-01;  8:45  am] 
BILUNG  CODE  6S60-S(M> 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  01 35-1 135a:  FRL-7082-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency (EPA) 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  b\  the  state  of  Missmin  Thi^ 
approval  pertains  to  revisions  to  a  rule 
which  provide  reference  methods  for 
determining  data  and  information 
necessary  for  the  enforcement  of  air 
pollution  control  regulations  throutihcut 
Missouri.  The  effect  of  this  apprtnal  iv 
to  ensure  Federal  enforceabilitv  of  the 
state  air  program  rules  and  tn  maintdiii 
consistency  between  the  state-adopted 
rules  and  the  approved  SIP 
DATES:  This  direct  final  rule  will  be 
effective  on  December  14.  2001  unless 
EPA  receives  adverse  comments  bv 


November  14   2(i()"    If  adverse 
comments  are  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City.  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  office  at  least 
24  hfiurs  m  rfdwini  • 
FOR  FURTHER  INFORMATION  CONTACT: 
\Va\ne  Kaiser  at  (Ml  Si  .s-si-'hij  ■ 
SUPPLEMENTARY  (NFORMATION: 
Throughout  tins  aoeuiiieiU  whenever 
"we."  "us,"  or  "our"  is  used,  we  mean 
FPA  T!i>  ^e:  ijon  provides  additional 
mf  riiMti   n  ;  \  addressing  the  following 
questions: 

What  Is  a  SIP' 

What  Is  the  Federal  Approval  Process  for  a 

SIP' 
W  hat  Does  Federal  Approval  of  a  State 

Regulation  Mean  lo  Me? 
What  Is  Being  Addressed  in  This  Action? 
Have  the  Requirements  for  Approval  of  a  SIP 

Revision  Been  Met? 
What  .Artion  Is  EPA  Taking? 

What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  qualify 
meets  the  national  ambient  air  quality 
standards  established  by  EPA  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
"juch  as  emission  inventories, 
monitoring  networks,  and  modeling 
iieiiii>ii^tr,itions. 

What  Is  the  Federal  Approx  al  Prix  esv 
for  a  SIP' 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
(mforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
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strategies  consistent  with  state  and 
Federal  requirements.  This  process 
oenerallv  inc;ludes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  bv  a  state- 
authorized  rulemaking  body 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Fetleral  action 
on  the  state  submission    If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  b\  us 

All  state  regulations  and  suppurtiim 
information  approved  by  EPA  under 
section  1 10  of  the  CAA  are  incorporated 
into  the  Federallv  approved  SIP 
Records  nf  such  SIP  artiims  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFRl  at  Title  40,  part  52. 
entitK'd  '.Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  ('FR 
outright  but  are  "incorpijrated  bv 
reference."  which  mean--  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  .Approval  of  a  State 
Regulation  Mean  to  Me? 

Enfort  emt'nt  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  F*'d"rallv  approved  SIP  is  [inmarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federall\'  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators  Citizens  are  also 
offered  legal  recourse  to  addr^-sv 
violatifms  as  described  in  section  .K)4  of 
the  CAA 

What  Is  Being  .Addressed  in  This 
Document? 

On  [ulv  .24.  2001.  we  received  a 
requi'sl  from  the  Missouri  Department  of 
Natural  Resources  to  approve  as  a  SIP 
re\isicm  amendments  to  rule  10  CSR 
10-6  040.    Reference  Methods."  This 
rule  ijeneralh  pro\  ides  reference 
methods  for  determining  data  and 
information  necessary  for  the 
enforcement  of  air  pollution  control 
regulations  throughout  Mi.sMuiri.  It  also 
pro\  ides  reference  methiuis  ior 
determining  (.oncentration.s  of  criteria 
and  non-criteria  (e.g..  hvdrogen  sulfide) 
(lollutants  III  the  .iinbient  air  The  latter 
referenc  e  methods  relate  to 
determination  of  compliance  with  10 
C:SR  10-6  010,  the  ambient  air  qualitv 
standariis  These  standards  are  part  of 
the  Missouri  SIP  he<  ause  tif  their 
relationship  to  implementatmn  of  the 
Missouri  air  permits  program 


In  this  rule  update,  the  state  has 
revised  three  sections  of  the  rule  to 
adopt  more  current  EPA  methods.  The 
sections  revised  include:  Section  (5). 
which  pertains  to  updating  how  the 
concentration  of  hydrogen  sulfide  in 
ambient  air  will  be  determined;  section 
(6).  which  pertains  to  how  the 
concentration  of  sulfuric  acid  mist  in 
ambient  air  will  be  determined;  and 
section  (7).  which  pertains  to  how  the 
percent  sulfur  in  liquid  hydrocarbons 
will  be  determined. 

This  rule  was  adopted  by  the  Missouri 
Air  Conservation  Commission  on  March 
29.  2001.  and  became  state  effective  on 
iuly  30.  2001. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51  102  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51. 
appendix  V.  In  addition,  as  e,\plained 
above  and  in  more  detail  in  the 
technical  support  documtrnt  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA.  including  section  11 0  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  (;xisting  rules, 
which  are  noncontroversial.  Therefore. 
we  do  not  anticipate  any  adverse 
comments. 

Administrative  Requirements 

Under  Executive  Order  128h6  (58  FR 
51735.  October  4.  194:J).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subjec  t  to  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affe(  t  Ener^v  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001),  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beycmd  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  signific  ant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
,\(:t  (5  use.  BOl  et  seq.)   Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
( (int.uii  am  unfunded  mandate  or 
significantly  or  uni(}uely  affect  small 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.xecutive  Order  13132.(64  FR  43255. 
.\ugust  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relatitmship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA,  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
,\pril  23.  1997).  because  it  is  not 
economically  significant 

in  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choic:es. 
provided  that  they  meet  the  criteria  of 
the  CAA,  In  this  c:ontext.  in  the  absenc:e 
if  a  prior  existing  requirement  for  the 


State  to  use  voluntary  consensus 
standards  (V(^S),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  \'CS  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  \'CS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199,5  (15  U.S.C.  272  note)  do  not 
apply  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C,  3501  et  seq). 
The  Congressional  Review  Act.  5 
use.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  nf  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  L'.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  LInited 
States  prior  to  publication  of  the  rule  in 
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the  Federal  Register,  A  major  rulf 
cannot  take  effect  until  fiO  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  l],S.C;.  section  804(2) 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  .States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  14.  2001    Filin;^  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  d()es  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
e,\tend  the  time  within  which  a  petition 
for  judicial  review  ma\  be  filed,  and 
shall  not  postpone  the  effectiveness  oi 


such  rule  or  ac  tion   Thi^  ai  timi  inaN  nnt 
be  chall(>nged  later  in  pn.,'  fi-iim^s  ii 
enforce  it.s  requirements   uSci-  set  tmi] 
307(b)(2).) 

List  of  Subjects  40  CFR  Pari  52 

En\ironmental  pnite(  tmn,  .\ir 
pollution  ((intrnl,  H\  doK  arbi  nis. 
Incorporation  b\  refereni  e 
intergovernmental  n>lations,  Hep(irting 
and  recordkecpm.u  ri'ijuircii!>'iits.  Sulfur, 

Ditrl   Odober  1,  2001. 
WiMiam  Rice. 
\i  r/'ii,'  Hiiiinnnl  Adminif^trator.  Region  7. 

(:ha()ter  I.  title  4(1  n|  the  Code  of 

Federal  KegLilations  is  .inicniHi'd  as 
follows: 

EPA-Approved  Missouri  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  .seq. 
Subpart  AA— Missouri 

2.  In  §  52.1320(c)  the  table  is  amended 
under  Chapter  6  by  revising  the  entry 
for  ■■  10-6  040"  to  read  as  follows: 

§52  1320     Identification  o<  plan 


Missouri  Citation 


jjjjg  State  etfec-         EPA  approval 

Missouri  Department  of  Natural  Resources 


tive  date  date  Explanatwn 


Chapter  6— Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Methods  and  Air  Pollution  Contfo   Reguiatiors  *o-  thp  state  ot 

Missouri 


1 13-€  040 


Reference 


07/30/01 


Octot)er  15  2001. 
66  FR  52361 
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BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7083-6] 
RIN  205O-AE89 

NESHAP:  Standards  for  Hazardous  Air 
Pollutants  for  Hazardous  Waste 
Combustors 

AGENCY:  Environmental  I'rotection 
Agency  (EPA) 

ACTION:  Partial  withdrawal  of  direct 
final  rule 


SUMMARY:  On  July  3.  2001.  EPA 
promulgated  amendments  to  the 
regulations  tor  hazardous  waste  burning 
cement  kilns,  lightweight  aggregate 
kilns,  and  inc merators  promulgated  on 
.September  30.  19^9  (NESHAP:  Final 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  C^ombustors)  (ifi 
FR  35087  EPA  promulgated  these 
amendments  as  direct  final  rules,  \sitli 


an  a(  com  pan  \  ini:  pri.p.  -^i  -i  rule  to 
supplant  these  riil.s  m  iji,.  .  \pnt  EPA 
recei\ed  any  .ui\«'rsr  i  onitnent  nn  the 
amendmt'iits  iio  FK  ,1,"  1  J-4    Hi'iausewe 
recenjMJ  aii\  ersf  comments  ua  .some  nf 
thi'  pro\  isions  we  are  withdrawing  the 
(  orrespondinn  parts  nf  tliat  dio'i  t  fin.i' 
rule 

DATES:  As  111  Odob.'i   1 'v  JOlil    \\\\ 
withdraws  the  amendments  to 
ttf>3  12(m(b)(6)(i),  §63,1206(b)(7)(i)(B). 
§«3.120«(b)(7)(ii)(B),**H3.1206{b){13)(i). 
4sB3,1206(c)(7)(ii).  «5ti3  1207(c)(2)(i). 
t;().M207(f)(1)(ii).  andtoadd  the 
definition  of  "Preheater  tower 
combustion  gas  monitonni:  loi.atiun    to 
«? 63.1201(a)  publishiMl  ,it  oi-  FR  35087 
on  lulv  3,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  !  or 

general  information,  i  .ill  the  KCRA  ( ..ill 
Center  at  l-H()0-4J4-m4t>  or  TDI)  1^ 
80()-55:^-7fi7J  (hearint;  inipairedi 
("allers  within  the  Washoiutnii 
Metropolitan  Area  imist  iiiai  ~\\\   4  "!  L' - 
9810  or  TDD  70,1-4  1.'     \  \:  <    hr„!,:iL 
impaired)  The  K^RA  (..ill  (  .iitn  ,^ 
open  Monday — Fri(ia\ .  'J  am  t^  4  piu. 
Eastern  Standard  Time.  For  more 
information  on  specific  aspects  of  this 
withdrawal  notice,  contact  Mr.  Frank 
Behan  at  7()3-,U)H-H4  7f), 


behan.{rank®epa.gov,  or  write  him  at 
the  Office  of  Solid  Waste.  5302W.  U.S. 
EPA.  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue.  NW.  Washington. 

n  ('  :'n4fio 

SUPPLEMENTARY  INFORMATION:  On  |uly  3. 
J'Hii    1  !   \  published  a  direct  final  rule 
I  ti  FR  35087)  and  a  notice  of  proposed 
iLiiemaking  (66  FR  35124)  promulgating 
and  proposing  amendments  to   . 
provisions  dealing  largely  with  rules 
affecting  implementation  of  the  National 
Emission  Standards  for  Hazardous 
Waste  Combustors  (subpart  EEE  of  Part 
63).  EPA  indicated  that  it  was 
promulgating  these  amendments  as 
direct  final  rules  because  it  believed  the 
amendments  to  be  non-controversial. 
See  66  FR  at  35088.  However,  the 
Agency  further  stated  that  if  we  received 
adverse  comment  by  August  17.  2001  on 
one  or  more  distinct  provisions  of  the 
direct  final  rule,  we  would  publish  a 
timely  withdrawal  of  those  distinct 
provisions  in  the  Federal  Ki  lister,  and 
deal  with  those  provisiuiii  a>  ,, imposed 
rules.  We  subsequently  received  adverse 
comment  on  four  of  the  provisions:  the 
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amendments  to  sij  63  1201i:a)  and 
§63  1206(bl(13)(il  (alternative 
hvdrorarbon  monitoring  location  for 
short  cement  kilns  burning  hazardous 
waste  at  locations  other  than  the  ■"hot" 
end  of  the  kdn);  the  amendments  to 
§63.1206(h)(6)(i).  i^ft3  1296(b)(7)(ij{B). 
§63.1206(b)(7](hJ(Bj,  and 
§  63.1207(c)(2){i)  (use  of  destruction  and 
removal  efficiency  data  in  lieu  of 
testing);  the  amendments  to 
§63.1206(c)(7j(ii)  (deletion  of  baghouse 
inspection  requirements);  and 
amendments  to  *5  63,1207(n(l)(ii) 
(feedstream  analysis  for  organn 
hazardous  air  pollutants)  We  will 
address  these  comments  m  th»'  future  in 
a  final  action  based  on  the  proposed 
rule  for  these  four  provisions.  We  will 
not  institute  a  second  comment  pfn-nl 
on  this  action.  The  nine  proviMon,-  for 
which  we  did  not  receive  adverse 
comment  will  becfjme  effective  on 
October  16.  2001  as  provided  in  the  July 
3.  2001  direct  final  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  .^ir 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Ddn--d   0^tf)b^'^  '^   JOOl 
Christine  Todd  Whitman. 

PART  63-{AMENDED] 

§§63.1201,  63.1206,  and  63.1207 
[Amended] 

Accordingly,  the  amendment-,  to 
§63.1206(b)(6)(i).§63-1206!b)w)(i](B). 
§63,1206(b)(7)(iij(B),  §  63  1  206;b:f  1  3)(i), 
§63  1206(c)(7)(iij.  §63  120-;<  ::iJ;:i.', 
§63.1207(f)(l)(ii),  and  to  add  the 
definition  of  "Preheater  tower 


combustion  gas  monitoring  location"  to 
§63. 1201(a)  are  withdrawn  as  of 
October  15.2001 

[FR  Doc.  01-2.^86.5  Filed  10-12-0  1 :  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[ID  061896A] 
RIN  0648-AK34 

Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation 
Requirements:  Correction 

agency:  .Mational  Marine  Fisheries 

.ServK.e  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Correcting  axnendments. 

SUMMARY:  NMF.S  is  making  a  correction 
til  a  final  rule  published  on  March  23. 
1999. 

DATES:  Effective  on  October  15,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Therese  A.  Conant,  NMF,S  Office  of 
Protected  Resources.  1315  East-West 
Highway.  Silver  .Spring.  MD  20910;  (ph. 
301-713-1401,  fax  301-713-0376.  e- 
mail  Theresp  f)onant@noaa-gov). 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

On  March.  23,  1999  (64  FR  14052), 
NMFS  published  a  final  rule  which 
consolidated  and  reorganized  the 
Endangered  Species  Act  regulations  as 

part  of  thf  President's  Regulatory 


Reinvention  Initiative.  With  that 
publication,  NMFS  inadvertently  added 
an  and'  between  50  CFR  223.206 
(d)(2)(ii)(A)(3)  and  (4).  This  addition 
inappropriately  links  the  conditions  of 
both  paragraphs  when,  in  fact,  they 
were  separate  prior  to  the  publication  of 
the  March  23.  1999.  final  rule. 

List  of  Subjects  in  50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 

Dated:  C)(  tober  9.  2001. 

William  T.  Hogarth. 

Assistant  Admmi'^tratdr  fur  Fisheries. 
\nt:<mnl  Mannr  F/sficnes  .Sen'irp 

Accordingly.  50  CFR  part  223  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1,  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority;  16  U,S,C,  l=i31  pt  spq. 

2.  In  §  223.206  (d)(2)(ii)(A)(3)  is 
revised  to  read  as  follows: 

§  223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)*** 
(2)*  *  * 
(li)*  *  * 
(A)  *  *  * 

(3)  Has  only  a  pusher-head  trawl, 
skimmer  trawl,  or  wing  net  rigged  for 

fishing: 

***** 

IFR  Do(    01-2.5900  Filed  10-12-01;  8:4i  am] 
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Proposed  Rules 


Fi'dcral  Kcmstcr 
Vol.  66,  No.   199 

Monday.  Octobt^r  15,  206l 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  987 

[Docket  No.  FV01 -987-1  PR] 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  CA;  Increased 
Assessment  Rate 

AGENCY:  .A.gricultural  Marketing  Sprvicp, 
USD  A, 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
California  Date  Administrative 
Committee  (Committee)  for  the  2001-02 
and  subsequent  crops  years  from  SO  10 
to  SO. 25  per  hundredweight  of  dates 
handled.  The  Committee  locally 
administers  the  marketing  order  that 
regulates  the  handling  of  dates 
produced  or  packed  in  Riverside 
County,  California.  Authorization  to 
assess  date  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
October  1  and  ends  September  30.  The 
assessment  rate  would  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 

DATES:  Comments  must  be  received  by 
November  14.  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  Fax:  (202)  720-8938.  or 
E-mail;  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv7 
moab.html. 


FOR  FURTHER  INFORMATION  CONTACT:  Toni 

Sasseili.  Marketing  .Assistant,  or  Richard 
P.  Van  Diest.  Marketing  Specialist, 
California  Marketing  Field  Office.  Fruit 
and  Vegetable  Programs.  A.MS.  I 'SDA, 
2202  Monterey  St..  suite  102B,  Fresno, 
CA  93721;  telephone:  (559)  487-5901. 
Fax:  (559)  487-5906;  or  George  Kelhart. 
Technical  Advisor.  Marketing  Order 
.Administration  Bram  h.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  room 
2525-S.  P  O.  Box  96456.  Washington. 
DC  20090-645H.  teiephcme:  (202)  720- 
2491.  Fax; (202)  720-8938 

Small  businesses  ma\'  requ'.'st 
information  on  compliance  with  this 
regulation  by  contacting  lav  Guerber. 
Marketing  Orrler  .Administratinn 
Branch,  Fruit  and  N'egetablc  Progr.^ms. 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456, 
telephone:  (202)  720-2491    Fax:  (202) 
005720-8938.  or  E-mail: 
Jay.Guerber@usdd.g(n 

SUPPLEMENTARY  INFORMATION:  Thi"^  nilr 
is  issued  under  Marketing  .Agreeincnt 
and  Order  No.  987.  both  as  amended  (7 
CFR  pari  987).  regulating  the  handling 
of  domestic  dates  produced  or  packeci  in 
Riverside  County.  California,  herfinaftcr 
referred  to  as  the  "order  "  The 
marketing  agreement  and  order  are 
effective  under  the  .Agnrultural 
Marketing  Agreement  .Act  of  1937.  as 
amended  (7  U.S.C,  601-674),  hereinafter 
referred  to  as  the  ".Act  " 

The  Department  of  Agru  iilture 
(Department)  is  issuing  this  rule  in 
conformance  with  Exer  iiti\e  Order 
12866. 

This  rule  has  been  rtnu'wcd  uinicr 
Executive  Order  12988.  Ci\  il  lustuc 
Reform.  Under  the  marketing  order  now 
in  effect.  California  date  handlers  are 
subject  to  assessments  Funds  to 
administer  the  order  are  derucd  from 
such  assessments.  It  is  intended  that  thf 
assessment  rate  as  proposed  herein  will 
be  applicable  to  all  assessable  dates 
beginning  on  October  1.  2001.  and 
continue  until  amended,  suspended   nr 
terminated  This  rule  will  not  prt^empt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  thev  present  an 
irreconcilable  conflict  with  this  rule 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  bef()r(> 
parties  may  file  suit  in  court,  lender 
section  608c(]5)(,A)  of  the  .Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  anv  provision  nf  thi'  ordiT,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2001-02  and 
subsequent  crop  years  from  $0.10  per 
hundredweight  to  $0.25  per 
)iundrf>d  weight  of  assessable  dates 
handled. 

The  California  date  marketing  order 
provides  authority  for  the  Committee, 
u  ith  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  f  (tllfct  assessments  from  handlers 
t  I  administer  the  program.  The 
mtnibers  of  the  Committee  are 
producers  and  producer-handlers  of 
California  dates.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
mectmg.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1998-99  and  subsequent  crop 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
asst  v^iniiit  late  that  would  continue  in 
t  fft'i  t  t!   i;,    1    I     ^'dI  to  crop  year  unless 
m   (i.fii  1   -^ii-j^  !  (led.  or  terminated  by 
tin   St  I  F'  tary  upon  recommendation 
and  iiiiurmation  submitted  by  the 
(  I  mmittee  or  other  information 
a\  aila}i!>  to  the  Secretary. 

!  (i-  (  i  mmittee  met  on  August  16, 
JOdi   and  unanimously  recommended 
2(101 -^(L  r\) ).  niiiiures  of  S90.800and  an 
asst'.-M]i.'ni  (.I'f  ■  d'  SO. 25  per 
huniln  d  w  ;  ht  of  dates  handled.  In 
( ()m{)ans(in   last  year's  budgeted 
t■\p(•ndltu^••^  were  $116,800.  The 
r>>(  nninx'iui.'i  assessment  rate  of  $0.25 
1^  .Sii  1 '  lu>;Jiur  than  the  rate  currently  in 
t  f!tM  \    I  111'  higher  assessment  rate  is 
nci'ilt'd  til  offset  a  reduction  in  the 
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Committee's  reserve  funds  and  a 
reduction  m  surplus  funds  available  to 
the  Committee  from  the  sale  of  cull 
dates.  Proceeds  from  the  sales  of  cull 
dates  are  deposited  into  the  surplus 
account  for  subsequent  use  by  the 
Committee  in  covermg  the  surplus  pool 
share  of  the  Committee's  expenses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  withm  their 
own  livestock-feeding  operation. 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered  to  the  Committee 
for  sale  to  non-human  food  product 
outlets. 

Last  year,  the  Committee  applied 
S15.000  of  surplus  account  monies  to 
cover  surplus  pool  expenses.  Based  on 
a  recent  trend  of  declining  sales  of  cull 
dates  over  the  past  few  vears.  the 
Committee  expects  the  surplus  pool 
share  of  expenses  during  2001-02  to  be 
$5,000,  or  $10,000  less  than  expected 
during  2000-01   Hence,  the  revenue 
available  from  the  surplus  pool  to  cover 
Committee  expenses  during  2001-02  is 
expected  to  be  less  than  last  year  To 
offset  this  reduction  in  income,  the 
Committee  recommended  increasing  ihf 
assessment  rate,  using  S20.550  from  its 
administrative  reserves,  and  S250  in 
interest  income  to  fund  the  2001-02 
budget 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  S.54.700  in 
salaries  and  benefits.  S3, 900  in  office 
administration.  S.30,200  in  office 
expenses.  $2,000  for  contingencies. 
Budgeted  expenses  for  these  items  in 
2000-01  were  554.100  in  salaries  and 
benefits.  $18,000  in  office 
administration.  $39,700  in  office 
expenses,  and  $5,000  for  contingencies 

The  assessment  rate  recommended  by 
the  Committee  was  derived  from 
applying  the  following  formula  where: 
A  =  2001-02  surplus  account  ($5,000): 
B  =  amount  taken  from  administrative 

reserves  ($20,550). 
C  =  2001-02  interest  income  ($250); 
D  =  2001-02  expenses  ($90,800); 
E  =  2001-02  expected  shipments 

(260.000  hundredweight);  (D  -  (.^  -»-  B 

■*•  C)  *  E  =  $0  25  per  hundredweight 

Estimated  shipments  should  provide 
$65,000  in  assessment  income  Income 
derived  from  handler  assessments,  the 
surplus  account  (which  contains  money 
from  cull  date  sales),  and  the 
administrathe  reserves  would  he 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  are  expected  to 
total  about  $20,800  bv  September  30. 
2001.  and  therefore  would  be  less  than 
the  maximum  permitted  b\'  the  order 
(not  to  exceed  50%  of  the  average  of 
expenses  incurred  during  the  most 


recent  five  preceding  crop  years; 
§987.72(cH. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretarv  upon  recommendation 
and  information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  would 
evaluate  Committee  recommendations 
and  other  available  information  to 
determine  whether  modification  of  the 
assessment  rate  is  needed.  Further 
rulemaking  would  be  undertaken  as 
necessary  The  (".ommittee's  2001-02 
budget  and  those  for  subsequent  crop 
vears  would  be  reviewed  and,  as 
appropriate,  approved  by  the 
Department. 

Initial  Regulatory-  Flexibility  Analysis 

Pvirsuant  to  requirements  set  forth  in 
the  Regulatnr\  Flexibilitv  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  «:onomic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  m  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  dates  in  the  production 
area  and  approximately  10  handlers 
subject  to  regulation  under  the 
marketing  order  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  are  less 
than  $5. 000, 000  Five  of  the  10  handlers 
(50%)  shipped  over  $5,000,000  of  dates 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Five  of  the  10  handlers  shipped  under 


$5,000,000  of  dates  and  could  be 
considered  small  handlers.  The  majority 
of  California  date  producers  may  be 
classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2001-02  and  subsequent  crop 
vears  from  $0.10  per  hundredweight  to 
$0.25  per  hundredweight  of  assessable 
dates  handled.  The  Committee 
unanimously  recommended  2001-02 
expenditures  of  $90,800  and  an 
assessment  rate  of  $0.25  per 
hundredweight.  The  proposed 
assessment  rate  of  $0.25  is  $0.15  higher 
than  the  rate  currently  in  effect.  The 
quantity  of  assessable  dates  for  the 
2001-02  crop  year  is  estimated  at 
260,000  hundredweight.  Thus,  the  $0.25 
per  hundredweight  rate  should  provide 
$65,000  in  assessment  income  and,  in 
conjunction  with  other  funds  available 
to  the  Committee,  be  adequate  to  meet 
this  year's  expenses.  Funds  available  to 
the  Committee  include  income  derived 
from  assessments,  the  surplus  account 
(which  contains  money  from  cull  date 
sales),  and  the  administrative  reserves. 

The  higher  assessment  rate  is  needed 
to  offset  a  reduction  in  the  Committee's 
reserve  funds  and  an  expected  reduction 
in  surplus  funds  available  to  the 
Committee  from  the  sale  of  cull  dates. 
Proceeds  from  the  sales  of  cull  dates  are 
deposited  into  the  surplus  account  for 
subsequent  use  by  the  Committee.  Last 
year  the  Committee  applied  $15,000  of 
surplus  account  monies  to  cover  surplus 
pool  expenses.  Based  on  a  recent  trend 
of  declining  sales  of  cull  dates  over  the 
past  few  years,  this  year  the  Committee 
expects  to  apply  $5,000  to  the  budget 
from  the  sale  of  cull  dates. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  554,700  in 
salaries  and  benefits,  $3,900  in  office 
administration,  $30,200  in  office 
expenses,  and  $2,000  for  contingencies. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $54,100  in  salaries  and 
benefits.  $18,000  in  office 
administration,  $39,700  in  office 
expenses,  and  $5,000  for  contingencies. 

The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  $90,800  which  included 
increases  in  salaries  and  benefits  and 
administrative  expenses.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  alternative  expenditure 
levels,  including  a  proposal  to  not  fund 
a  compliance  officer  position,  but 
determined  that  expenditures  for  the 
position  were  necessar>'  to  promote 
compliance  with  program  requirements. 
The  assessment  rate  of  $0.25  per 
hundredweight  of  assessable  dates  was 
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then  determined  by  applying  the 
following  formula  where: 

A  =  2001-02  surplus  account  (S5.000); 
B  =  amount  taken  from  administrative 

reserves  (S20.550): 
C  =  2001-02  interest  income  (S250); 
D  =  2001-02  expenses  (590,800) 
E  =  2001-02  expected  shipments 

(260.000  hundredweight); 
(D-  (A  +  B  +  C))^E  =  50,25  per 

hundredweight. 

Estimated  shipments  should  pri)\ide 
SB5.000  in  assessment  income. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  2001-02  season 
could  range  between  $30  and  S75  per 
hundredweight  of  dates.  Therefore,  the 
estimated  assessment  revenue  for  the 
2001-02  crop  year  as  a  percentage  of 
total  grower  revenue  would  be  less  than 
one  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widelv 
publicized  throughout  the  California 
date  industry,  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  August  16,  2001.  meeting 
was  a  public  meeting  and  all  entities. 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Finallv. 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
California  date  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodicallv 
reviewed  to  reduce  information 
requirements  and  duplication  bv 
industry  and  public  sector  agencies 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialtv  crop 
marketing  agreements  and  orders  ma\' 
be  viewed  at:  http//www  .ams.usda.gov/ 
fw'moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lav 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


A  .30-dav  comment  pprmd  is  prnv  i(ii>(i 
to  allow  interested  persons  tu  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appn^priate  because:  (1)  The 
2001-02  crop  year  begins  on  October  1, 
2001.  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each  crop 
vear  applv  to  all  assessable  dates 
handled  during  such  crop  vear:  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis:  and  (3) 
handlers  are  aware  of  this  action  which 
was  unanimousiv  recommended  bv  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  987  is  prf)[)i>-.ei)  to 
be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CALIFORNIA 

1.  The  authority  citatum  for  7  CFR 
part  987  continues  to  read  as  follows 

Authority:  7  L'  S  t,  601-^>74 

2.  Section  987.3.39  is  proposed  to  be 
revised  to  read  as  follows 

§987.339    Assessment  rate. 

On  and  after  October  1 ,  20m  .  an 
assessment  rate  of  SO  25  per 
hundredweight  is  establisheii  for 
California  dates. 

[)A\fd  0(  toiler  5.  2001. 

Kenneth  C.  Cla\ion. 

Associate  Administrator  Agricultural 
\1arketing  Service. 

FR  Doc.  01-25782  Filed  10-12-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-148] 
RIN2115-AA97 

Safety  and  Security  Zones:  Newport 
Naval  Station,  Newport.  Rl 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporarv-  final  rule. 


SUMMARY:  The  Coast  Guard  is 

establishing  temporar\'  safetv  and 
security  zones  in  the  vicinitv  of 
Newport  Naval  Station.  Newport   Rhode 
Island,  whii  h  will  he  enforced  during 


times  when  U.S.  or  foreign  naval  vessels 
make  port  visits  to  and  are  berthed  at 
Newport  Naval  Station.  Newport,  Rhode 
Island.  The  safety  and  security  zones  are 
needed  to  safeguard  the  public,  the  area 
encompassing  Coddington  Cove,  and 
visiting  vessels  and  their  crews,  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into  these  zones  during 
times  in  which  visiting  vessels  are 
berthed  is  prohibited  unless  previously 
authorized  by  the  Captain  of  the  Port, 
Providence,  Rhode  Island,  or  bv  his 
authorized  patrol  representative.  The 
Coast  Guard  will  announce  via 
Broadcast  Notice  to  Mariners  when 
visiting  navel  vessels  will  be  present  in 
the  zones. 

DATES:  This  rule  is  effective  from 
(  ii  t.iber  2.  2001.  to  March  31.  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  and  copying  at  Marine  Safety 
Office  Providence,  20  Risho  Avenue, 
East  Providence,  Rhode  Island  between 
the  hours  of  8  am  and  3  p.m  .  Monday 
thr'  iieh  !r!'i,i\    i  \  i  [it  Federal  holidays. 
FOR  FURTHER  INFORMATION  COffTACT:  LT 
David  C.  Barata  .it  Marine  .Safety  Office 
i'r;'\id-':ii  .'     41  r    .;  -  ".    .  ■  -(5. 
SUPPLEMENTARY  INFORMATION' 

Regulatory  Information 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  nilemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  davs  after  publication  in 
fht  Federal  Register  Due  to  the 
catdstrophii  nature  and  extent  of 
damage  realized  from  the  aircraft 
crashes  into  the  World  Trade  Center 
towers  on  September  11,  2001,  this 
rulemaking  is  urgently  necessary  to 
protect  the  national  security  interests  of 
the  United  States  and  its  allies  against 
future  potential  terrorist  strikes  against 
governmental  targets.  Any  delay  in  the 
establishment  and  enforcement  of  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  public 
interest  and  national  security  since 
immediate  action  is  needed  to  protect 
L'.S.  and  foreign  naval  vessels  intending 
to  visit  Newport  Naval  Station  in  the 
immediate  future,  as  well  as  their  crews, 
the  public,  and  the  area  adjoining 
Coddington  Cove. 

Background  and  Purpose 

From  June  25  through  September  30, 
2001,  safety  and  security  zones  were 
established  around  the  Newport  Naval 
Station  to  protect  U.S.  .Navy  vessels 
visiting  Newport  Naval  Staticm  between 
that  time  period,  as  well  as  their  crews. 
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the  public,  and  tho  surrounding  area. 
These  zones  encompassed  an  area 
bound  as  follows:  From  a  point 
beginning  on  land  at  Latitude  4T32'1  V 
N.  Longitude  071"  18'43"  VV;  thence 
westward  along  the  breakwater  to  a 
point  on  the  breakwater  at  Latitude 
41  =  31'58"N.  Longitude  07riq'28"W; 
thence  southeasterly  1100  vards  to  a 
point  on  the  end  of  Pier  1  at  Latitude 
4r31'38"N.  Longitude  07n9'06"  VV; 
thence  east  to  a  point  on  land  at 
Latitude  4r31'43"  N.  Longitude 
07ri8'47"  VV:  thence  north  along  the 
shoreline  to  the  beginning  point 

On  September  11.  2001.  two 
commercial  aircraft  were  hijacked  fmm 
Logan  Airport  in  Boston.  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York.  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  mteiligence 
officials  warn  that  future  tprrorist 
attacks  are  likely.  Due  to  these 
heightened  security  concerns,  safety  and 
security  zones  are  prudent  for  an 
additional  period  of  time,  and  for  a 
larger  area  than  previously  covered 
From  October  1.  2001.  to  March  31. 
2002.  various  visiting  U.S.  or  foreign 
Navy  vessels  will  be  berthed  at  Pier  2 
on  the  Newport  Naval  Station.  Newport. 
RJ  Pier  2  is  located  within  Coddington 
Cove,  along  the  East  Passage  of 
Narragansett  Bay  The  safetv  and 
security  zones  are  needed  to  protect 
visiting  vessels,  their  crews,  and  the 
public,  from  harmful  or  subversive  acts, 
accidents  or  other  causes  of  a  similar 
nature  in  the  vicinity  of  Coddington 
Cove.  The  safety  and  security  zones 
have  identical  boundaries,  and  include 
all  waters  bound  as  follows:  Frnm  a 
point  beginning  on  land  at  Latitude 
41  =  32'13"N.  Longitude  071    18'4J"VV; 
thence  westward  along  the  breakwater 
to  a  point  on  the  breakwater  at  Latitude 
4r31'58"N.  Longitude  07ri9'28"  VV, 
thence  southerly  1 150  yards  to 
Coddington  Point  at  Latitude  41  3r26" 
N,  Long^itude  071   iq'2h"  VV;  thence 
counterclockwise  along  the  shoreline  to 
the  beginning  point.  .^Il  persons,  other 
than  thoje  approved  by  the  (Captain  of 
the  Port  or  his  authoriz^'d  patrol 
representative  will  be  prohibited  from 
entering  into  the  zones  during  times  in 
which  visiting  vessels  are  present  and 
the  ztjnes  are  enforced  Thp  zones 
encompass  the  area  within  a  Hop  drawn 
from  the  western  most  edge  of  the 
charted  breakwater  to  the  eastern  most 
edge  of  Coddington  Point.  The  public 
will  be  mad<'  aware  of  dates  and  times 
visiting  navel  ves.sels  will  be  present  in 
thp  zones  through  h  Bro,id(  ast  Notice  to 


Manners  made  from  U.S.  Coast  Guard 
Group  Woods  Hole.  U.S.  Navy 
personnel  will  assist  in  the  enforcement 

of  these  zones. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3l  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Dppdrtm^■nt  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979J.  The 
sizes  of  the  zones  are  the  minimum 
necessary  to  provide  adequate 
protection  for  visiting  vessels,  their 
crews,  adjoining  areas,  and  the  public. 
The  entities  most  likely  to  be  affected 
are  lobstermen  engaged  in  setting  and 
retrieving  pots,  and  pleasure  craft 
engaged  in  recreational  activities  and 
sightseeing.  These  individuals  and 
vessels  have  ample  space  outside  of  the 
safety  and  securitv  zones  to  engage  in 
these  activities  and  therefore  they  will 
not  be  subject  to  undue  hardship. 
Commercial  vessels,  excluding 
lobstermen.  do  not  normally  transit  the 
area  of  the  safety  and  security-  zones. 
Any  lobstermen  w  ho  have  gear 
deployed  within  the  safety  and  security 
zones,  may  request  permission  from  the 
COT?  or  his  authorized  patrol 
representative  to  enter  the  zones  to 
retrieve  their  gear.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  visiting 
vessels,  their  crews,  and  the  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  ctmsidered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  nf  small  entities. 
The  term  "small  entities"  comprises 
small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
popiilations  of  less  than  50,000. 

The  Coast  Ciuard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities;  The  owners  or  operators  of 
vessels  intending  to  transit  into 
Coddington  Cove  from  October  1.  2001 
to  March  31.  2002.  The  safety  and 
security  zones  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities  for 
the  following  reasons;  Vessel  traffic  can 
pass  safely  around  the  area  and  only  a 
small  number  of  commercial  fishing 
vessels  operate  in  the  area.  Vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  safety  and 
security  zones  to  engage  in  these 
activities.  Before  the  effective  period, 
we  will  issue  maritime  advisories 
widely  available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization 
would  be  affected  by  this  rule  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  LT  David  C.  Barata. 
telephone  (401)  435-2335.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-RiEG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520.). 

Federalism 

We  have  analyzed  this  action  under 
Executive  Order  13132.  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  .State.  lof;al.  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
(Government  having  first  provided  the 
funds  to  pav  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 
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Taking  of  Private  Property 

This  temporary  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

Civil  Justice  Reform 

This  temporary  rule  meets  applicable 
standards  in  sections  3{a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  temporarv  rule 
under  Executive  Order  1304.5. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks.  This  rule  is  not  an  economiciaUy 
significant  rule  and  does  not  CDncern  .m 
environmental  risk  to  health  or  risk  tn 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  ('onsultation  and  Coordination 
with  Indian  Tribal  Governments  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Go\ernment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Go\ernment  and  Indian  tribes. 

Environment 

The  Coast  (iuard  has  considered  the 
environmental  impact  of  implementing 
this  temporary  rule  and  concluded  that 
under  figure  2-1,  paragraph  34(gj  of 
Commandant  Instruction  Ml 6475  ID. 
this  rule  is  categorii;ally  excluded  from 
further  environmental  documentation 
A  "Categorical  Exc:lusion 
Determination"  is  available  in  the 
docket. 

Energy  Effects 

We  have  analyzed  this  nile  under 
Executive  Order  132 11 .  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  order  because 
it  is  not  a  "significant  regulatorv  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effett 
on  the  supply,  distribution,  or  usv,  of 
energv.  It  has  not  been  designated  b\  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  "I  Pjierg\ 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  Part  165 

Harbors.  Marine  s,ifet\.  N.ivmalion 
(water).  Reporting  and  ret  onitfeeping 
requirements.  Set:unty  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART1 65— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

.\uthorilv:  1 J  ISC.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.160.5:  49 

CFR  1.46. 

2.  Add  temporary  ^  165.T01-148  to 

read  as  fnilows: 

§165.101-148     Safety  and  Security  Zones: 
Naval  Station  Newport.  Newport.  Rl. 

!d)  Ln  (itii>n  The  folluwiiit;  ,irea  is  a 
s.ifetv  and  security  zone:  From  a  point 
beginning  on  land  at  Latitude  41°32'13" 
N.  Longitude  071   \H'4.V  W  :  thence 
wi'vtw.trd  al(-ni4  the  breakwater  to  a 
point  on  thi'  tir>>akwater  at  Latitude 
4r31'58''  N.  Longitude  OTng'ZB"  W: 
thence  southerh  1 1  Sf)  vards  to 
Coddington  Point  at  Latitude  4r31'26'' 
\,  Longitude  071   1'^  2t."  W:  thence 
(  Duntert  lo(  kwise  .linng  the  shoreline  to 
the  beginning  point. 

(b)  Efif'ctivi'  jyenod  This  section  is 
effet  live  fi-om  (October  2,  2001,  through 
Marth  .U.  2002. 

(cj  Rfjiuiations. 

(1)  In  accordance  with  the  general 
regulations  in  §§  165.23  and  165.33  of 
this  part.  entr\  into  or  movement  within 
these  zone--  during  tuiU"-  in  which 
\isiting  na\al  vessrN  ar<'  juc'-rnt  is 
prohibited  unless  pre\i(iusl\  .mthorized 
bv  the  Captain  of  the  Port  (COT?) 
Providence  or  his  aiithon/ed  patrol 
representati\-e 

(2)  No  person  ma\  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  the  safety  and  security 
zones  during  times  in  which  \isiting 
naval  vessels  are  present,  unless 
previously  authorized  h\  the  (  i  )TP 
Pro\  idence  or  his  authorized  patrol 
representative 

(3)  ,MI  persons  and  vessels  shall 
comph  with  the  instructions  of  the 
COTP.  and  the  designated  on-scene  US 
Coast  Guard  or  Navy  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 

in(  lude  commissioned,  warrant,  and 
pettv  officers  of  the  I'  S  Coast  Guard. 
Na\'y  patrol  personnel  mi  lude 
(dinmissioned.  warrant.  ,ind  pett\ 
officers  of  the  I  "S   Naw 

(4)  The  general  regulations  covering 
safetv  and  s(>(  urit\  /ones  in  ^^  165.23 


and  165,33.  respectively,  ut  Ihis  part 
apply. 

Dated:  October  2.  2001. 
Mark  G.  VanHaverbeke. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Fori. 

IFR  I)o(    01-25907  Filed  10-12-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MO  0135^1135    FRL    7082    5] 

Approval  and  Promulgation  of 
Implementation  Plans  State  of 
Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  action. 

summary:  EPA  proposes  to  approve  the 
,^tjU  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Missouri.  This  approval  pertains  to 
revisions  to  a  rule  which  provide 
reference  methods  for  determining  data 
and  information  necessan.'  for  the 
enforcement  of  air  pollution  control 
regulations  throughout  Missouri.  In  the 
final  rules  section  of  the  Federal 
Register  EPA  is  approving  the  state's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  14,  2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street    Kan^a^  (  it\    Kans.is  66101 

FOR  FURTHER  INFORMATION  CONTACT: 
Wavne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
,;i:i.;i;..ilion  pi.n u.:  .:  ...  ;!ie  direct  final 
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rule  which  is  located  in  the  rules 
section  of  the  Federal  Register 

Dated  O  tob-T  !   2i)Ul. 
WiUiam  Rice.  ' 

Acting  Regional  Administrator.  Region  7. 
[FR  Do(    ()l-;*i-:r  Filed  10-12-01:  8;45  am] 

BILUNG  CODE  6560-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[HI045-OPP.  FRL-7083-5] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  State  of 
Hawaii 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EP.-\  is  proposing  to  approve 
the  State  of  Hawaji's  ("Hawaii"  or 
"State")  operating  permit  program  The 
State  operating  permit  program  was 
submitted  in  response  to  the  direttivt-  in 
the  1990  Clean  Air  Act  (CAAi 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EP.\.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 
authorities'  jurisdictions  EP.^  granted 
interim  approval  to  the  Hawaii 
operating  permit  program  on  December 
1,  1994  but  listed  certain  deficiency's  m 
the  program  preventing  full  appro\di 
Hawaii  has  revised  its  program  to 
correct  the  deficiencies  of  the  interim 
approval  and  this  action  proposes  full 
approval  of  those  revisions, 

DATES:  Written  comments  must  be 
received  by  November  14.  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios.  Acting  Chief.  Permits  Office.  Air 
Division  (.MR-:3).  EPA  Region  IX.  75 
Hawthorne  Street,  San  Francisco, 
California.  94105.  You  can  inspect 
copies  of  the  States  submittals,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  .\\x  Division.  EP.-\ 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  California.  94105.  You  may 
also  see  copies  of  the  submitted  Title  V 
program  at  the  following  locations 
between  the  hours  of  7:45  a.m.  and  4:15 
p.m  : 
Oahu  Clean  .-Kir  Branch.  Department  of 

Health,  919  Ala  Moana  Blvd..  Room 

203.  Honolulu. 
Hilo  Office  of  the  Chief  Sanitarinn 

Department  of  Health.  1582 

Kamehameha  Ave..  Hilo. 


Kona:  Keakealani  Building.  Old  Kona 

Hospital.  Department  of  Health. 

Sanitation  Branch.  Kealakekua. 
Maui:  Office  of  the  Chief  Sanitarian. 

Departqjpnt  of  Health.  54  High  Street. 

Wailuku. 
Kauai:  Office  of  the  Chief  Sanitarian. 

Department  of  ffealth,  K340  L'mi 

Street.  Lihue, 
MoloKai:  Department  of  Health,  fi5 

Makaena  Place,  Kaunakakai 

You  may  also  review  the  State's  rule 
amendments  by  accessing  the 
Department  of  Health's  Web  site  at 
ivww.  /ja  wa  ii.gov/doh  / proposed  _ru  les/ 
cab/index. html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baker.  EPA  Region  IX.  at  (415) 
744-1258  (Baker, RobertSepa, gov). 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA  is 
proposing  to  approve? 
What  is  involved  in  this  proposed  action? 

What  is  the  Operating  Permit  Program? 

The  Clean  Air  Act  .Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  t;riteria.  In  implementing 
the  operating  permit  programs,  the 
permitting  authorities  require  certain 
sources  of  air  pollution  \n  obtain 
permits  that  contain  all  applicable 
requirements  under  the  Clean  Air  Act 
(CAA).  The  focus  of  the  operating 
permit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source. 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  applv  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sourc;es  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  d(.id  rain  program. 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  vear  or  more  lA  volatile  organic 
compounds,  carbon  monoxide,  lead. 
sulfur  dioxide,  nitrogen  oxides  (NO\). 
or  particulate  matter  (PMn,):  those  that 
emit  10  tons  per  year  or  more  of  any 
single  hazardous  air  pollutant  (HAP) 


listed  under  the  CAA:  or  those  that  emit 
25  tons  per  year  or  more  of  a 
combination  of  HAPs. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70.  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
the  deficiencies.  Because  the  State's 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70.  EPA  granted  interim  approval  to 
the  State's  program  on  December  1. 
1994.  This  Federal  Register  document 
describes  the  changes  that  the  State  has 
made  to  its  operating  permit  program 
(Chapter  60.1  of  the  Hawaii 
Administrative  Rules)  since  interim 
approval  was  granted. 

What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  discussed  above.  EPA  granted  final 
interim  approval  on  December  1.  1994 
(59  FR  61549)  to  the  States  title  V 
program.  As  explained  in  that 
rulemaking,  full  approval  of  the  State's 
operating  permit  program  was  made 
contingent  upon  satisfaction  of  certain 
conditions.  In  response  to  EPA's  interim 
approval  action,  the  State  revised  its 
operating  permit  program  (Chapter  60.1 
of  the  Hawaii  Administrative  Rules)  to 
remove  or  correct  the  deficiencies 
identified  by  EPA.  The  State  made  its 
revised  rule  available  to  public  review 
and  comments.  On  September  5.  2001. 
the  State  adopted  the  revisions.  The 
revised  program  was  submitted  to  EPA 
on  September  21,  2001.  We  have 
included  below  a  discussion  of  each  of 
the  interim  approval  deficiencies,  the 
conditions  for  correction,  and  a 
summary  of  how  the  State  has  corrected 
the  deficiency.  The  Technical  Support 
Document  (TSD)  for  this  action  includes 
more  information  about  the  State's 
submittal  and  more  details  of  the 
revisions  made.  In  the  discussion  here, 
we  have  listed  each  of  the  EPA  cited 
deficiencies  identified  in  the  July  26, 
1994  Federal  Register  notice  (see  59  FR 
37957)  that  proposed  the  interim 
approval,  followed  by  a  brief 
description  of  the  State's  revisions  to  its 
operating  permit  program  to  remove 
these  deficiencies. 

Issue  a 

Insignificant  activities:  The  State's 
rules  allowed  the  director  to  determine 
what  activities  are  insignificant  without 
EPA  approval  of  these  activities  or  the 
criteria  that  delineate  such  activities. 
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For  this  reason,  rule  section  1 1-60.1- 
82(f)(7)  had  to  be  deleted  or  revised  to 
include  criteria,  such  as  emission  levels, 
for  determining  which  activities  are 
insignificant.  EPA  recommended  that  an 
emissions  cap  of  two  tons  per  year 
would  constitute  an  approvable 
criterion  for  ensuring  that  any  activities 
designated  under  this  clause  would  not 
hinder  the  State's  ability  to  make 
applicability  determinations  and  impose 
all  applicable  requirements  and  fees. 
For  toxic  or  hazardous  air  pollutants, 
the  threshold  would  be  twentv-five 
percent  of  any  Title  I  modification 
threshold  or  1000  pounds  per  vear.  EPA 
also  proposed  that  restrictions  on  the 
following  insignificant  activities  are 
necessan-  to  qualif\'  for  full  approval: 
Paint  spray  booths,  water  pump  motors, 
and  portable  fuel  burning  equipment. 

State's  Response  to  Issue  a 

The  State  revised  rule  section  11- 
60.1-82(f)(7)  to  include  the  following 
criteria  for  determining  when  an  activity 
is  insignificant:  500  pounds  per  year  of 
a  hazardous  air  pollutant;  twentv-five 
percent  of  significant  amounts  of 
emissions  as  defined  in  section  11- 
60.1-1.  paragraph  (1)  in  the  definition  of 
"significant':  five  tons  per  vear  of 
carbon  monoxide;  and  two  tons  per  vear 
of  each  regulated  air  pollutant  other 
than  carbon  monoxide.  The  State  also 
added  a  two  ton  per  year  of  a  regulated 
pollutant  criteria  to  paint  sprav  booths, 
limited  water  pump  engines  which  are 
operated  only  during  fire-fighting  and 
periodically  for  engine  maintenance  as 
insignificant  activities,  moved  diesel 
fired  portable  ground  support 
equipment  used  exclusively  to  start 
aircraft  or  provide  temporary  power  or 
support  to  aircraft  prior  to  start-up, 
internal  combustion  engines  propelling 
mobile  sources  as  well  as  ocean  going 
vessels,  and  air  conditioning  or 
ventilating  systems  that  do  not  contain 
more  than  50  pounds  of  any  Class  I  or 
Class  II  ozone  depleting  substance  from 
being  an  insignificant  activity  to  being 
exempt  from  covered  source  permitting 
requirements. 

Issue  b 

Permit  application  shield:  The 
program's  permit  application  shield  did 
not  include  existing  sources  that 
become  subject  to  the  program  due  to 
rulemaking  changes. 

State's  Response  to  Issue  b 

The  State  added  rules  section  11- 
60.1-62(f)  and  section  11-60. l-82(i) 
which  provide  that:   "An  owner  or 
operator  of  a  stationarv'  source  that 
becomes  subject  to  the  requirements  of 
subchapter  5  pursuant  to  the 


promulgation  or  revision  of  a  regulation 
under  sections  1 1 1  and  1 1 2  of  the  Act 
or  this  chapter,  shall  submit  a  complete 
and  timely  covered  source  permit 
application  to  address  the  new 
requirements  For  purposes  of  this 
subsection.  "timeK  "  means:  (1)  Bv  the 
date  required  under  subchapter  8  or  9  of 
this  chapter,  or  the  applicable  federal 
regulatum.  whichever  submittal 
deadline  is  earlier;  or  (2)  within  twelve 
months  after  the  effer  live  date  of  the 
promulgated  regulation  or  re\  ision  to 
the  regulation  if  not  specified  in  the 
applicable  regulation  The  owner  or 
operator  of  the  source  may  c  ontinue  to 
construct  or  operate  and  shall  not  be  in 
violation  for  failing  to  ha\  e  a  covered 
source  permit  addressing  the  new 
requirements  only  if  the  owner  or 
operator  has  submitted  to  the  director  a 
complete  and  timely  covered  source 
permit  application" 

What  Is  Involved  in  This  Proposed 
Action? 

Today,  we  are  proposing  to  fullv 
approve  the  State  s  revised  operating 
permit  program  (Chapter  60  1  of  the 
Hawaii  Administrati\e  Rules i   We  have 
determined  that  the  re\isions  made  b\ 
the  State  remove  or  correct  all  of  the 
deficiencies  identified  bv  us  in  1994   In 
addition,  the  State  has  made  other 
changes  to  its  operating  permit  program 
that  are  unrelated  to  the  changes  made 
to  correct  interim  approval  deficiencies. 
EPA  is  not  proposing  an\'  dctinn  nn 
these  additional  program  chang<'s  iii  this 
notice.  EPA  will  evaluate  the  additional 
program  changes  and  will  take 
appropriate  action  at  a  lal'^r  date. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discus.sed  in  this 
proposed  ac  tion  Copies  of  the  Hawaii 
submittal  and  other  supporlmt; 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  FF.\ 
Region  9  office  The  docket  !>.  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primarv'  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  lh< 
record  in  case  of  ludicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  14.  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatorv  Planning  and  Review"  (58 
FR  51735.  October  4,  199.3).  this 


proposed  action  is  not  a  "significant 
regulator}'  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulator}'  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  State  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  because  it  proposes 
to  approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  State  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  by  Executive  Order  13175, 

C'onsultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9.  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255.  August  10.  1999)  The 
rule  merely  proposes  to  approve 
existing  requirements  under  State  law. 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks'"  (62  FR  19885,  April  23.  1997)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energv  Supply, 
Distribution,  or  Use"  (66  FR  28355  on 
May  22.  2001).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act.  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
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and  EPAs  regulations  codified  at  40 
CFR  part  70  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA.  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satlsfi^'^ 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12id) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U  S  C. 
272  note)  do  not  apply 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements 

Dated.  October  5,  2001. 
Keith  Takata. 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc   01-25897  Filed  10-12-Ot:  R  45  am! 
BILLING  COOE  S560-S0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[1.0.  100201 D] 

Rsheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  of  the  South  Atlantic; 
Public  and  Scoping  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACTION:  Notice  of  public  and  scoping 

meetings. 


SUMMARY:  The  South  Atlantic  Fishery 

Maririi^t'ment  Council  (Council)  will 
hiijd  d  nu'tr'ting  of  its  Snapper  Grouper 
Committee,  a  )oint  meeting  of  its 
Executive  and  Finance  Committees,  and 
a  public  scoping  meeting  in  Charleston, 
SC 

DATES:  The  Snapper  Crouper  Committee 
will  meet  October  29.  2001  from  1:30 
p  m  until  5pm  and  October  30,  2001, 
from  8  30  am   until  5  p.m  The  joint 
meeting  of  the  Executive  and  Finance 
Committees  will  take  place  October  31, 
2001.  from  830  am.  until  1  p.m.  The 
public  scoping  meeting  will  take  place 
October  29   2001.  at  6  p.m 
ADDRESSES:  Copies  of  the  scoping 
documents  are  available  by  contacting 
Kim  Iverson.  South  Atlantic  Fishery 
Management  (Council.  One  Southpark 
Circle.  Suite  306.  Charleston,  SC  29407- 
469.  telephone:  843-571^366;  fax: 
843-769-4520 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer; 
telephone:  (843)  571-4366;  fax:  (843) 
769-4520;  e-mail: 
kim  ivprson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Snapper  Grouper  C^ommittee  will  meet 
October  29-30.  2001 .  to  address  a  list  of 
items  for  Amendment  13  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fisherv  of  the  South  Atlantic 
Region,  including  permit  transfers. 
Sustainable  Fisheries  Act  provisions, 
snowv  grnuppr  and  golden  tilefish 
management,  and  Endangered  Species 
Act  Section  7  consultation  regarding 
impacts  on  endangered  species.  In 
addition,  the  Snapper  Grouper 
Committee  will  review 
recommendations  from  the  Marine 
Protected  Areas  (MPA)  Committee 
regarding  site  locations  and  other  items 
for  consideration  in  establishing  MPAs. 
The  Snapper  Cirouper  Committee  will 
then  develop  recommendations  for  the 
full  Council  to  consider 

The  Executive  and  Finance 
Committees  will  meet  on  October  31, 


2001,  to  address  several  items 
including:  an  update  on  the  Calendar 
Year  (CY)  2001  budget;  approval  of  the 
proposed  CY2002  Fishery  Management 
Plan  {FMP)/Amendment/Framework 
timelines;  the  status  of  the  CY2002 
budget  and  funding  for  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA);  a  briefing  on  the  CY2002" 
Operations  Plan  meeting,  and  a  review 
of  the  status  of  the  reauthorization  of  the 
Magnuson  Stevens  Fishery  Conservation 
Management  Act. 

On  October  29.  2001,  a  public  scoping 
meeting  will  take  place  to  address  two 
separate  issues.  The  first  is  to  explore 
potential  options  for  establishing 
additional  Habitat  Areas  of  Particular 
Concern  under  the  FMP  for  Coral,  Coral 
Reefs,  and  Live/Hard  Bottom  Habitats  of 
the  South  Atlantic  Region.  The  second 
issue  will  be  the  possible  development 
of  a  Comprehensive  FMP  Amendment 
to  all  of  the  FMPs  under  the  Council's 
authority  to  standardize  permit  renewal 
timeframes,  operator  permits,  a 
consolidated  controlled  access  system, 
and  the  Atlantic  Coast  Cooperative 
Statistics  Program's  permits  and 
reporting. 

All  of  these  meetings  will  be  held  at 
the  Town  &  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407.  Phone  843-571-1000;  FAX  843- 
766-9444. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliarv'  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  October  25,  2001. 

Dated:  October  9.  2001. 
Bruce  C,  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 
(FR  Doc  01-25901  Filed  10-12-01:  845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations 
comnnitlee  meetings  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
psetitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Comminee  on  Actuarial 
Examinations;  Notice  of  Meeting 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 


summary:  The  Executive  Director  of  the 
loint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  closed 
meeting  of  the  Advisorx'  Committee  on 
Actuarial  Examinations. 

DATES:  The  meeting  will  be  held  on 
October  22.  2001  from  8:30  AM  to  5  PM 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyatt  Company,  at  303  West 
Madison  Street.  Board  Room,  Chicago. 
IL. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries,  202-694-1891 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisor*- 
Committee  on  Actuarial  Examinations 
will  meet  at  The  Wyatt  Company.  303 
West  Madison  Street.  Board  Room, 
Chicago,  IL  on  Mondav,  October  22. 
2001  from  8:30  AM  to  5  PM. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions,  which 
may  be  recommended  for  inclusion  on 
future  Joint  Board  examinations  in 
actuarial  mathematics,  pension  law  and 
methodology  referred  to  in  29  U  S.C 
1242(a)(1)(B). 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisor\-  Committee  Act.  5  U  S.C  App  , 
that  the  subject  of  the  meeting  falls  with 
the  exception  to  the  open  meeting 
requirement  set  forth  in  Title  5  U.S.C. 
552b{c)(9)(B).  and  that  the  public 
interest  requires  that  such  meeting  be 
closed  to  public  participation. 


DafpH-  nrtobfr  q,  2001. 
Patrick  W.  McDonough, 
fAfru/ne  Director,  loint  Board  for  the 
Enrollment  of  Actuaries. 
|FR  Doc.  01-25911  Filed  10-12-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Ri^dui  lum 
Act  (44  US.C.  Chapter  35) 

-4gency.  Bureau  of  Economic 
Analysis. 

Title:  Annual  Survey  of  Constrat  tion. 
Engineering.  Architectural,  and  Mining 
Services  Provided  bv  U  S  Firms  to 
Unaffiliated  Foreign  Persons 

Form  Sumbeiisl:  BE-^7 

Agencv  Approval  \umber  OhOb- 
0015 

Tyjie  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance^  or  in 
method  of  collection. 

Burden   700  hours 

Sumber  of  Respondents:  155. 

Avg  Hours  Per  Response  4.5. 

Xeeds  and  Uses:  Tne  G()\emmpnt 
requires  data  from  the  BE^7  .-\nnual 
Sur\'ey  of  Construction.  Engineering. 
Architectural,  and  Mining  Services 
Provided  by  L'  S  Firms  to  L'naffiiidted 
Foreign  Persons,  tn  obtain  an.  urate  dn.i 
up-to-date  information  on  sales  to 
unaffiliated  foreign  persons  of 
construction,  engineering,  architectural, 
and  mining  ser\ices.  it  wili  use  the  data 
collected  in  monitoring  US  exports  of 
construction,  engineering,  arrhitertural. 
and  mining  services,  analvzing  their 
impact  on  the  I'  S  and  foreign 
economies,  supporting  US 
international  trade  polit  y  on  sm  h 
ser\-ices.  compiling  the  internationdl 
transactions,  national  inciime  and 
product,  and  input-output  accounts  of 
the  United  States,  assessing  US 
competitiveness  in  international  Iradc 
in  ser\'ices.  and  imprtning  thi'  dhilit\  nf 
I'.S.  businesses  to  identif\-  and  evaluate 
market  opportunities.  For  example,  the 
Uruguay  round  of  multilatcrdl  trade 
negotiations  produced  an  dgreemeiit   the 
General  Agreement  on  Trade  m  Ser\  u  ev 
(GATS),  that  will  liberdlize  market 


access  rules  and  promote  more  equal 
treatment  of  U.S.  construction  and 
engineering  firms.  The  BE-47  data  help 
measure  gains,  by  individual  foreign 
country,  obtained  in  construction  and 
related  MT\ :!  es  under  the  GATS. 
Sirr.iinr  nieds  arise  with  respect  to  the 
\   rt's   \Mierican  Free  Trade  Agreement 
an    rii;  '.'le  United  States,  Canada,  and 

M'Aii  , 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  providing 
construction,  engineering,  architectural, 
and  nuriing  services  to  unaffiliated 

foreign  persons. 

Frequency:  Annual. 

Respondent  s  Obligation:  Mandatory. 

Legal  Authonty:  Title  22  U.S.C. 
Sections  3101-3108.  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093 

Copies  of  the  above  information 
( (lilet  tion  }  roposal  can  be  obtained  by 
(.ailini:  i  i  \\  r;ting  Depdrtnieiif,ii 
Pajx-rxMirk  s  learance  ( )ffi(  ei    M.ioeleine 
Cla\non.  (202)  482-3129,  Department  of 
Commerce.  Room  608R   Mth  and 
Constitution  .^venue   \\\  .  Washington, 
nC  20J  M)  ..r  !:v  e-iridil  to 
MClayttin^dMi  cia 

Written  i  Min.'iients  and 
recnimenddt;.  iii^  fiir  the  proposed 
infnrnidtiiii;    (>;,••(  t,    ;i  should  be  sent 
within  30  da\  V  ,  d  [i,,;ii)(  .ition  of  this 
notice  to  Paul  Huk^i:  (  )MB  Desk  Officer, 
Room  H)2(n    New  !  xecutive  Office 
Buildini;   \\,,-fi:m:'    :.  DC  20503. 

[  ^''.'  >'■:   It  ■    :  '■  ■    '    ^\t\j  I . 
Macielemt'  (  iavtim. 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

[PR  Doc.  01-25789  Filed  10-12-01;  8:45  am) 

BILLING  COD€   3£  '  &  06  P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

2002  Economic  Census  of  the  Outlying 
Areas  Including  Puerto  Rico.  Guam. 
Norttiern  Mariana  Islands,  the  US. 
Virgin  Islands,  and  American  Samoa 

ACTKDN:  Proposed  collection,  comment 

recjuest 


SUMMARY:  I  he  [)t  partraent  of 

(    i!iuner(  '     I-  ;  lit  of  its  continuing 
eff.  n  ti   M  (iiK  e  paperwork  and 
ri  sj)iii)deiit  imrden,  invites  the  general 
[uiblic  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
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proposed  and  or  continuing  informatmn 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-r^  (44  f  S.C. 

3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  14. 
2001. 

AOOflESSES:  Direct  all  written  comments 
to  Madeleine  Claylon.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230  (or  via  the 
Internet  at  mclavton@doc,gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Eddie  f.  Salvers.  L',  S. 
Census  Bureau,  Room  1183,  Building  3. 
Washington  DC  20233-6400  :301-457- 
3318  or  via  the  Internet  at 
eddie.joe.salyers@census.gov). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  economic  census,  conducted 
under  authority  of  Title  1 3.  United 
States  Code  fUSC),  is  the  primary 
source  of  facts  about  the  structure  and 
functioning  of  the  United  States 
economy.  inc:luding  Puerto  Rico.  Guam. 
Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  and  American  Samoa. 
The  economic  census,  is  the  primary 
source  of  dependable  facts  about  each  of 
the  outlving  areas  economies,  and 
features  the  only  recognized  source  of 
data  at  a  geographic  level  equivalent  to 
US  counties  Outlving  areas  economic 
census  statistics  serve  to  bene  hmark 
estimates  of  local  net  income  and  gross 
product,  and  provide  essential 
information  for  government  (Federal 
and  local!,  business,  anti  the  general 
public.  Economic  data  are  the  Census 
Bureau's  priman.'  program  commitment 
during  nondecennial  census  years  The 
2002  E(  onomic  Census  of  Outlving 
Areas  will  cover  the  following  sectors 
(as  defined  bv  the  North  Amern  an 
Industrv  Classification  System 
(N.-MCS)!   Mining.  Utilities, 
Construction.  .Manufacturing.  Wholesale 
and  R^'tail  Trades.  Transportation  and 
Warehousing.  Informati(  m.  Finani  e  and 
Insurant  e,  Real  Estate  an<i  Rental  and 
Leasing;  Professional.  Scientific  .  and 
Technical  Services;  Management  of 
Companies  and  Enterprises; 
.•\dministrati\f  and  Support.  Waste 
Management  and  Rfiiuniiation  Services. 
Educational  Ser\'ices;  Health  Care  and 
S(jcial  Assistanc:e:  .Arts.  Entertainment, 
and  Re(  rt'atif)n   .\(  ( Dmmodation  and 
F'lod  ServK»'N,  and  Other  Services 


(except  Public  Administration).  This 
scope  is  equivalent  to  that  of  the 
stateside  economic  census  The 
information  collected  will  produce  basic 
statistics  by  kind  of  business  on  the 
number  of  establishments,  sales/ 
shipments/receipts/revenue.  payroll, 
and  employment.  It  will  also  yield  a 
variety  of  industry-specific  statistics, 
including  sales/receipts  by  commodity/ 
merchandise/receipt  line,  sales/ 
shipments  bv  class  of  customer,  and 
number  of  hotel  rooms.  The  primary 
strategy  for  reducing  burden  in  Census 
Bureau  economic  data  collections  is  to 
increase  electronic  reporting  through 
broader  use  of  electronic  collection 
methods,  including  the  introduction  of 
electronic  formats  in  the  Outlying  Areas 
economic  data  collection  for  2002. 

n.  Method  of  Collection 

The  2U02  tconomiL  Census  of 
Outlying  Areas  will  be  conducted  using 
mailout/mailback  procedures. 
Establishments  will  be  selected  from  the 
Census  Bureau's  Business  Register,  An 
establishment  will  be  included  in  the 
2002  Outlying  Areas  Economic  Census 
if:  (a)  It  is  engaged  in  any  of  the  sectors 
within  the  scope  of  the  census  listed 
above;  fb)  it  is  an  active  operating 
establishment  with  pavroll;  and  (c)  it  is 
located  in  Put-rtn  Rko,  Ciuam.  Northern 
Mariana  Islands,  the  US  Virgin  Islands, 
or  American  Samoa,  Generally,  non- 
employer  establishments  are  excluded 
from  the  Census  of  the  Outlying  .Areas 
However,  this  economic  data  collection 
will  be  the  first  in  American  Samoa  The 
inclusion  of  non-emplover 
establishments  is  still  being  examined 
in  light  of  significant  deficiencies  in 
administrative  records  for  this  area  as 
well  as  the  lack  of  economic  statistics. 

III.  Data 

( >\!R  \umber:  Not  available 
honv  \umber:  The  forms  used  to 
collect  information  in  Puerto  Rico  are 
tailored  to  specific  industries  or  groups 
of  industries,  Puerto  Riccj  forms  are 
available  in  English  as  well  as  Spanish: 
OA-97120  and  OA-97220  (Puerto 
Rico — Utilities.  Transportation  .  and 
Warehousing).  OA-97123  and  OA- 
97223  (Puerto  Rico  Construction).  OA- 
97130  and  OA-97230  (Puerto  Rico- 
Manufacturing  and  Mining).  OA-97142 
and  OA-97242  (Puerto  Rico— Wholesale 
Trade).  OA-97144  and  OA-97244 
(Puerto  Rico — Retail  Trade  and  Food 
Services).  OA-97152  and  OA-97252 
(Puerto  Rico — Finani  f  and  Insurance 
and  Real  Estate  and  Rental  and  Leasing). 
OA-97172  and  OA-97272  (Puerto  Rico 
Accommodations).  OA-97180  and  OA- 
97280  (Puerto  Rico— Other  Services), 
and  OA-97190  and  OA-97290  (Puerto 


Rico — General  Schedule).  Only  one 
form,  covering  all  economic  activity 
within  the  scope  of  the  census,  is  used 
for  each  of  the  remaining  areas:  OA- 
98163  (Guam),  OA-98173  (U.S.  Virgin 
Islands),  OA-98183  (Northern  Mariana 
Islands),  and  OA-98193  (American 
Samoa), 

Type  of  Review:  Regular  review. 

Affected  Public  Local  governments, 
businesses,  or  other  for  profit  or  non- 
profit institutions  or  organizations. 
Estimated  Number  of  Respondents: 

Puerto  Rico  50,000 

Guam  4.000 

Northern  Mariana  Islands  2.000 

U.S.  Virgin  Islands  3.000 

.American  Samoa  2,500  (includes  non- 
emplovers) 
Total  61,500 
Estimated  Time  Per  Response: 

Puerto  Rico  1.00  hours 

Guam  30  minutes 

Northern  Mariana  Islands  30  minutes 

US,  Virgin  Islands  30  minutes 

.American  Samoa  30  minutes 
Estimated  Total  Annua!  Burden  Hours: 

Puerto  Rico  50.000 

Guam  2.000 

Northern  Mariana  Islands  1,000 

US,  Virgin  Islands  1.500 

American  Samoa  1,250 
Total  55.750 

Estimated  Total  Annual  Cost: 
5646,593, 

Respondent's  Obligation  Mandatory, 

Legal  .Authority:  Title  \^.  L  S C,  Sections 

1  U  and  224, 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
thev  also  will  become  a  matter  of  public 
record. 

I),il>'(l:  ()(  tdbiT  V).  2001. 
Madeleine  (llayton, 

li'[>(irtinrnUil  I'dpinvork  Ch'aranceOfficer, 
( )iui  r  III  thf  C^hii'f  Inlomuition  Officer. 
il  K  Ddi    01-25775  Filed  10-12-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Census  Advisory  Committees 

AGENCY:  Burpau  cif  the  Census. 
Department  nf  Commerce 
ACTION:  Notice  of  public  meeting. 


summary:  Pursuant  to  the  Federal 

Advisory  Committee  Act  (Pub.  L.  92- 
46J.  as  amended  hv  Pub   L.  94-409, 
Pub,  L,  9B-.t2:<.  and  Pub   L,  97-375),  the 
Bureau  of  the  Census  (Census  Bureau)  is 
giving  notice  of  a  joint  meeting  foUowed 
by  separate  and  concurrently  held 
meetings  of  tlie  Census  Aii\isory 
Committees  (CA(")  on  the  African 
American  Population,  the  American 
Indian  and  Alaska  Native  Populations, 
the  Asian  Population,  the  Hispanic- 
Population,  and  the  \ati\e  Hawaiian 
and  Other  Pacific  islander  Populations 
The  Committees  will  address  issues 
related  to  the  2010  (  ensus  effort, 
including  the  American  C]ommunit\ 
Survey  and  other  related  dec  ennial 
programs.  They  will  also  discuss  Census 
2000  evaluations.  The  five  Census 
Advisor\-  Committees  on  Race  and 
EthnicitN  will  meet  separately  on 
November  7  and  in  plenarv'  and 
concurrent  sessions  on  November  8  and 
9,  Last  minute  cihanges  to  the  schedule 
are  possible,  which  could  prexcnt  u> 
from  giving  advance  notice 
DATES:  November  7-9,  2001.  The 
No\  ember  7  meeting  will  begin  at  12:30 
p.m.  and  end  at  appro.ximately  5:30  p  m 
The  November  8  meeting  will  begin  at 
8:15  a,m   and  end  at  5:30  p.m  The 
November  9  meeting  will  begin  at  815 
a.m.  and  end  at  3:15  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  .Me.xandria  Mark  Center. 
5000  Seminar\  Road.  Alexandria. 
\'irginia  22311 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
|eri  Green.  Committee  Liaison  (Officer. 
U.S.  C^ensus  Bureau.  Commerce,  Room 
3619.  Federal  Building  3.  Washington. 
DC  20233.  telephone  (301)  457-2075. 
TDD  (301)  457-2540. 
SUPPLEMENTARY  INFORMATION:  The  CACs 
on  the  African  American  Population, 
the  American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Hispanic  Population,  and  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations  are  comprised  of  nine 
members  each.  The  (ximmittees  provide 
an  organized  and  continuing  channel  of 
communication  between  the 
representative  populations  and  the 
Census  Bureau.  The  Committee 
provides  an  outside  user  perspecti\e 
about  how  research  and  design  plans  for 
the  2010  Decennial  Census,  the 


.American  Community  Survey,  and  other 
related  programs  will  realize  those  goals 
and  satisfy  those  needs  They  assist  the 
(Census  Bureau  on  identif\'ing  ways  that 
census  data  can  best  be  disseminated  to 
diverse  race  and  ethnic  populations  and 
other  users 

.-\ll  meetings  are  open  to  the  public. 
and  a  brief  period  will  be  set  aside  on 
N(i\ember  9  for  public  comment  and 
ijuesticms   liuin  iduals  with  extensive 
questions  or  '-tatements  must  submit 
thein  in  writing  to  the  Committee 
Liaison  Officer,  named  above,  at  least 
three  days  b<'fore  the  meeting.  Seating  is 
a\ailable  to  the  putilu  on  a  first-come. 
first-served  basi> 

These  meetings  are  [ilusically 
accessible  tn  [jenplc  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
■■hould  be  directed  to  the  Committee 
Liaison  Officer. 

Daterl:  October  10.  2001. 
Wilham  (i   Barron,  jr.. 
Acting  Director,  Bukoii  of  the  Cen^ius. 
|FR  Do< .  01-2.S854  Filed  10-12-01;  8:45  ami 

BILUNG  CODE  351&^7   P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Product  Ctiaracteristics — Design 
Check-off  Lists 


ACTION:  Proposed  collection;  comment 

request 


SUMMARY:  The  Ue()artmpnt  of 
Commerce,  as  part  of  its  continuing 
effort  to  reclui  e  pafn-rw  i  >rk  and 
respondent  burdenN   i in  Mes  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
I  (mtinuing  information  ( ollections,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public;  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comment^  tiiu'^!  \i<' 
submitted  on  or  belore  UcLiMuber  14. 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  C'layton.  Departmental 
Paperwork  Clearanc  e  Officer.  (202)  482- 
3129.  Department  of  Commene,  Room 
6086.  14th  .Si  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  MC^la\ti)n^doc  t;n\-  1 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  inforniaticm  (  ollection 
instrument  and  instruc  tions  shouhJ  be 
directed  to:  lohn  Klmgelhut.  I'S,  «; 
Foreign  C'ommercial  Ser\  ice.  Export 
Promotion  -Services.  Room  2810    14tli  \ 
Constitution  A\enue,  NW   W'avliington. 


DC  20230;  Phone  number:  (202)  482- 

42-^1    nnd  f.ix  ntimhnr-  '202)  482-0115. 
SUPPLEMENTARY  INFORMATION: 

I    .\l)stra(t 

The  International  Trade 
Administration  (ITA)  sponsors 
approximately  120  overseas  trade  fair 
events  each  Fiscal  year.  Trade  fairs 
involve  U.S.  Firms  exhibiting  their  goods 
and  services  at  American  pavilions  at 
internationally  recognized  ex-ents 
worldwide.  The  Product  Characteristics- 
Design  Check-Off  List  seeks  information 
from  participating  U.S.  Firms  on  the 
physical  nature,  power  (utility)  and 
graphic  requirements  of  the  products 
and  services  to  be  displayed,  in  order  to 
ensure  the  availability  of  utilities  for 
active  product  demonstrations.  This 
form  also  allows  U.S.  firms  to  identif\- 
special  installation  requirements  that 
can  be  critical  to  the  proper  placement 
and  hookup  of  their  equipment  and/or 
graphics.  Without  the  timely  and 
accurate  submission  of  the  Form  ITA- 
426P,  Product  Characteristics — Design 
Check-Off  Lists.  FTA  would  be  unable  to 
provide  a  pavilion  facility  that  would 
effectively  support  the  sales/marketing 
and  presentation  objectives  of  the  U.S. 
participants.  Without  such  support, 
program  productivity  and  utility  would 
diminish,  and  declining  program 
participation  in  this  type  of  ITA  activity 
by  U.S.  Firms  would  result. 

n.  Method  of  Data  Collection 

Form  1T.\-^26P  is  sent  by  request  to 
U.S.  Firms.  Responding  firms  complete 
the  form  and  forward  it  to  the 
Department  of  Commerce  pmject  officer 
several  weeks  prior  to  the  beginning  of 

the  e\-ent, 
III.  Data 

OMB  Sumher:  0625-0035. 

Form  Number:  rrA-426P. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit  companies  applying  to  participate 
in  Commerce  Department  trade 
promotion  events. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,000  hours. 

Estimated  Total  Annual  Costs:  The 
estim.iit  ii  innual  cost  for  this  collection 
isS31.4HU  l)U  (SI 8.900.00  for 
respondents  and  $12,580,00  for  federal 
government), 

rV'.  Request  for  Comments 

C^umnients  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessan,'  for  the  proper  performance 
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of  the  functions  of  the  agency.  inf;lu(iing 
whether  the  information  shall  have 
practical  atilitv;  (b)  the  accuracy  of  the 
agency  s  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  !d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology 

Comments  submitted  in  respon.se  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  9.  2001.  | 

Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 
Office-  of  the  Chief  Information  Officer. 
IFR  Do(    01-25773  Filed  10-12-01:  8:45  ami 

BILLING  COOe  3510-^P-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Mission/Exhibition  Evaluation  Form 

ACTION:  Proposed  collection:  f:oniment 
request, 

summary:  The  Department  of 

Commerce,  as  pari  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
.\cX  of  1995,  Public  Law  104-13  l44 
U.SC  3506(c)(2)(A)). 

DATES:  Written  comments  must  he 
submitted  on  or  before  December  14, 
2001 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clavton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce.  Room 
6086.  14th  &  Constitution  Avenue,  N'W  . 
Washington.  DC  20230  (or  via  the 
Internet  at  SfCla\-tnn^^dor  gnv  \ 

FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  m 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  John  Klingelhut.  U.S.  & 
Foreign  Commercial  Service.  Export 
Promotion  Services.  Room  2810.  14th  >t 
Constitution  .\venue.  N\V  Washington. 
DC  20230;  Phone  number:  (202)  4H2- 
4231,  and  fax  number:  (202)  482-0115 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  Department  of  Commerce  (DOC) 
and  DOC-certified  trade  missions  and 
exhibitions  are  overseas  events  planned, 
organized  and  led  by  government  and 
non-government  export  promotion 
agencies  such  as  industry  trade 
associations;  agencies  of  Federal.  State, 
and  local  governments:  Congressional 
representatives;  chambers  of  commerce; 
regional  consortia;  and  other  export- 
oriented  groups.  These  events  are 
evaluated  at  the  L:lose  of  the  program  by 
completion  of  the  Mission/Exhibition 
Evaluation  form.  This  submission 
requests  OMB  to  extend  its  approval  of 
the  form. 

This  form  is  used  to;  (1 )  Evaluate  the 
effectiveness  of  DOC  or  DCJC-certified 
overseas  trade  events  through  the 
collection  of  information  relating  to 
required  perfonnance  measures;  (2) 
document  the  resuhs  of  participation  in 
DOC  events;  (3)  evaluate  results 
reported  bv  small  to  mid-sized,  new-to- 
export/new-to-market  U.S.  companies; 
(4)  document  the  successful  completion 
of  trade  promotion  activities  conducted 
bv  overseas  DOC  offices;  (5)  identif\- 
strengths  and  weaknesses  of  DOC  trade 
promotion  programs,  in  the  interest  of 
improving  service  to  the  U.S.  business 
community. 

II.  Method  of  Collection 

Form  ITA-4075P  is  completed  on-site 
at  the  end  of  an  international  mission  or 
exhibition  by  participating  US.  firms. 
who  return  it  to  the  Department  of 
Commerce  exhibition  manager  at  the 
close  of  the  event  upon  request. 

III.  Data 

( ).V/B  Wimbf-r-  0625-0034. 

Form  SuihIht:  1TA^075P. 

Type  of  Review:  Revision-Regular 
Submission. 

Affected  Public:  Companies 
participating  in  Commerce  Department 
trade  promotion  events. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  167  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  S9.245  DO  (S5.845  00  for  respondents 
and  S3.400.00  for  federal  government 
employees). 

IV.  Request  for  Comments 

Coniiuents  .ire  in\ited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessar>'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record, 

DHted-  Oi  tober  9.  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  nnc,  01-25774  ¥\M  10-12-01:  8:45  ami 
BILLING  CODE  3510-^P-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  000927276-1235-02] 

RIN  0648-ZA94 

Coastal  Services  Center  Broad  Area 
Announcement 

AGENCY:  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  availability  of  federal 
assistance. 

SUMMARY:  The  NOAA  Coastal  Services 
Center  (Center)  announces  the 
availability  of  federal  assistance  for 
Fiscal  Year  (FY)  2002  in  the  following 
program  areas:  Landscape 
Characterization  and  Restoration  (LCR), 
Integration  and  Development  (I&D). 
Outreach,  Coastal  Remote  Sensing 
(CRS).  and  the  Director's  Office  (DO). 
This  announcement  provides  guidelines 
for  these  program  areas  and  includes 
details  for  the  technical  program, 
evaluation  criteria,  and  selection 
procedures  of  each  program.  Selected 
recipients  will  enter  into  either  a 
cooperative  agreement  with  the  Center 
or  receive  a  grant  depending  upon  the 
amount  of  the  Center's  involvement  in 
the  project. 

DATES:  Each  program  area  has  specific 
dates  for  application  and  proposal 
deadlines.  Refer  directly  to  that  program 
area  description  under  SUPPLEMENTARY 
INFORMATION  listed  below. 
ADDRESSES:  Send  all  proposals  to: 
NOAA  Coastal  Services  Center.  2234 
South  Hobson  Avenue,  Charleston,  SC 
29405-2413.  Landscape 
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Characterization  and  Restoration  (LCR) 
proposals  should  be  sent  to  the  attention 
of  Jeffery  Adkins.  Integration  and 
Development  (I&D)  proposals  should  be 
sent  to  the  attention  of  James  Lewis 
Free.  Outreach  proposals  should  be  sent 
to  the  attention  of  Jan  Kucklick.  Coastal 
Remote  Sensing  (CRS)  proposals  should 
be  sent  to  the  attention  of  Mark  Jansen 
Information  Resources  (IR)  proposals 
should  be  sent  to  the  attention  of  Anne 
Ball.  Director's  Office  (DO)  proposals 
should  be  sent  to  the  attention  of  Jeffrey 
Payne. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  questions  should  be 
directed  to  Violet  Legette.  (843)  740- 
1222  or  Violet. Legettp^noaa. gov. 
Technical  point  of  contact  for 
Landscape  Characterization  and 
Restoration  is  Jeffery  Adkins.  (843)  740- 
1244  or  Jeffery. Adkins® noaa.gov 
Technical  point  of  contact  for 
Integration  and  Development  is  James 
Lewis  Free,  (843)  740-1185  or 
James.L.Free@noaa.gov  Technical  point 
of  contact  for  Outreach  is  Jan  Kucklick, 
(843) 740-1279  or 

Janet.KuckIick@noaa.gov  Technical 
point  of  contact  for  Coastal  Remote 
Sensing  is  Mark  Jansen.  (843)  740-1262 
or  Mark.fansen@noaa.gov  Technical 
point  of  contact  for  Information 
Resources  is  Anne  Ball,  (843)  740-1229 
OT  Anne.Ball@noaa.gov  Technical  point 
of  contact  for  the  Director's  Office  is  Jeff 
Payne,  (843)  740-1207  or 
Jeff. Pa\Tie@noaa. gov. 

SUPPLEMENTARY  INFORMATION:  The 

Center  announces  the  availability  of 
federal  assistance  for  Fiscal  Year  (FY) 
2002  in  the  following  program  areas: 
Landscape  Characterization  and 
Restoration  (LCR),  Integration  and 
Development  (I&D),  Outreach,  Coastal 
Remote  Sensing  (CRS),  and  the 
Director's  Office  (DO).  This 
announcement  provides  guidelines  for 
these  program  areas  and  includes  details 
for  the  technical  program,  evaluation 
criteria,  and  selection  procedures  of 
each  program.  Selected  recipients  will 
enter  into  either  a  cooperative 
agreement  with  the  Center  or  receive  a 
grant  depending  upon  the  amount  of  the 
Center's  involvement  in  the  project. 
Substantial  involvement  means  a 
cooperative  agreement,  while 
independent  work  requires  a  grant. 

All  applicants  are  required  to  submit 
a  NOAA  grants  application  package  and 
project  proposal.  The  standard  NOAA 
grants  application  package  (which 
includes  forms  SF^24,  SF-424A,  SF- 
424B,  CD-511,  CD-512,  and  SF-LLL) 
can  be  obtained  from  the  NOAA  grants 
Website  at  http://www.rdc.noaa.gov/ 
-grants/pdf/.  Funding  will  be  subject  to 


the  availability  of  federal 
appropriations.  Applicants  are  required 
to  prepare  separate  packages  for  each 
proposal  submitted 

Authority 

Statutory  authority  fur  these  programs 
is  provided  under  16  U.S.C.  Sec.  1456c 
(Technical  Assistancp):  15  TSC.  Sec. 
1540  (Cooperative  Agreements):  33 
U.S.C.  Sec.  1442  (research  program 
respecting  possible  long-range  effects  of 
pollution,  over  fishing,  and  man- 
induced  changes  of  ocean  r«t.os\  ■sterns!: 
33  use.  Sec.  883a  (survevs  and  uther 
activities);  33  U.S.C.  Sec.  883b 
(dissemination  of  data):  33  U.S.C.  Sec. 
883c  (geomagnetic  data  collection, 
correlation,  and  dissemination);  and  33 
use.  Sec.  883d  (improvement  of 
methods,  instruments,  and  equipments; 
investigations  and  research). 

General  Background 

Guiding  the  t  onservation  and 
management  of  coastal  resources  is  a 
primary  function  of  NO.'XA.  NOAA 
accomplishes  this  goal  through  a  variety 
of  mechanisms,  including  collaboration 
with  the  coastal  resource  management 
programs  of  the  nation's  states  and 
territories.  The  mission  of  the  NOAA 
Coastal  Ser\-ices  Center  is  to  fnster  and 
sustain  the  environmental  and 
economic  well  being  of  the  coast  bv 
linking  people,  information,  and 
technology.  The  goal  of  the  Center  is  to 
build  capabilities  throughout  the  nation 
to  address  pressing  issues  of  coastal 
health  and  change  by  promoting  coastal 
resource  conservation  and  efficient  and 
sustainable  commercial  and  residential 
development. 

iMndscapp  CharorteriT.ation  and 
Restoration  I  LCR  I — Information 
Resource  for  a  United  States  Watershed 
m  the  Great  Lakes  Drainnt^f  Basin 

Project  Description 

The  Center  seeks  proposals  tor  a  2- 
year  cooperative  agreement  under 
which  a  cooperator  and  the  Center  will 
jointly  develop  a  digital  information 
resource  for  a  watershed,  group  of 
watersheds,  island  system,  or 
management  area  within  the  drainage 
basin  of  the  Great  Lakes,  and  located 
entirely  or  in  part  within  the  states  of 
Minnesota.  Wisconsin.  Illinois.  Indiana. 
Michigan,  Ohio.  Pennsylvania,  and  New 
York.  The  information  resourc:(>  must 
focus  on  one  or  more  resource 
management  needs  of  the  chosen 
watersheds,  island  system,  or 
management  area  and  emphasize 
examinations  of  ecosystem  function 
through  the  integration  of  physical. 
ecological,  and  socioeconomic  analyses 


The  cooperator  will  choose  the 
management  needs  that  will  be  focused 
on.  for  example,  a  regional  habitat 
restoration  plan,  non-point  source 
pollution  management  plan,  long-term 
dredged  material  management  plan, 
species  recoven,'  plan,  or  detailed 
environmental  description.  The 
information  resource  must  clearly  help 
managers  make  resource  management, 
regulator^',  or  land-use  planning 
decisions.  Total  anticipated  funding  is 
S270.000  over  two  years  and  is  subject 
to  the  availability  of  FY  2002  and  FY 
2003  appropriations  Only  one  award  is 
anticipated  from  this  announcement. 

Background 

This  announcement  is  a  call  for 
proposals  for  work  under  the  Center's 
Landscape  Characterization  and 
Restoration  Program.  The  program's  goal 
is  to  help  Federal,  state,  and  local 
resource  managers  include  ecosystem 
processes  in  their  resource  management, 
regulaton.',  and  land-use  planning 
decisions.  The  program  and  program 
partners  will  work  towards  this  goal  by 
examining  interrelationships  among 
ecological,  land  use,  human 
demographic,  and  socioeconomic  trends 
in  subject  watersheds  and  by  developing 
tools  needed  to  reflect  those 
relationships  in  the  development  of 
management  practices. 

The  program's  principal  products  are 
environmental  characterizations  of 
watersheds  that  integrate  the  ecological, 
geophysical,  and  socioeconomic 
information  th,^t  is  needed  to  address 
the  mandgemf'nt  issues  identified  by 
cooperators.  Final  products  are  in  a 
digital  format  and  distributed  via  CD- 
ROM  and  the.Intemet  and  include  a 
spatial  database,  a  customized 
Geographic  Information  System 
interface,  and  a  narrative  that  provides 
a  detailed  overview  of  the  focal 
management  issues,  how  the 
accompanying  information  was  used  to 
examine  potential  solutions,  and  how 
the  overall  product  can  be  used  in 
future  examinations.  The  program  and 
Its  cooperators  are  currently  working  on, 
or  have  completed,  characterizations  of 
Otter  Island  (South  Carolina),  the  ACE 
Basin  (South  Carolina),  Kachemak  Bay 
(Alaska),  Rookery  Bay/Belle  Meade 
(Florida),  coastal  Rhode  Island,  and  the 
central  California  coast.  Overviews  of 
the  program  and  these  projects  are 
available  through  the  Internet  at  http:// 
tvww,  csc.noaa  .gov/Icr/. 

Roles  and  Responsibilities 

B\  uorkiiik;  in  a  cooperative 
partncrshij)  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
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combined  to  offer  an  opportunity  fr)r 
each  organization  to  further  its  goals.  In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator 

General  areas  of  responsibilities  th<it 
the  Center  has  had  in  past  proiect> 
include:  Development  of  spatial  models. 
analyses,  and  data  to  address  the 
identified  management  issues;  design  of 
CIS  and  HTML  architectures;  and 
compilation  of  final  products  onto  a 
CD-ROM  and  Internet  site.  Any 
questions  about  appropriate  roles  for  the 
Center  can  be  directed  to 
feffen,\Adkins'(inoaa.gov 

General  areas  of  respon>ibilit\  that 
cooperators  have  had  include: 
Identifying  the  management  issues  that 
guide  development  of  the  information 
resource:  identifying  the  information 
needed  to  address  the  issues; 
developing  partnerships  with  other 
members  of  the  resource  management 
community;  developing  and  coUectint; 
the  information  (text,  tables,  graphics, 
charts,  and  maps)  and  tools 
(organizational  structure  and  models) 
needed  to  address  the  management 
issues;  developing  metadata;  and 
determining  how  the  products  should 
be  organized  to  maximize  usefulness 
within  the  resource  management 
community  i 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  cfjpies  of  the 
proposal(s)  by  .5  p.m.  (Eastern  timej  on 
lanuarv-  1 1 .  2002.  In  addition  to  the 
proposal(s).  the  applicant  must  subniif  a 
complete  NOAA  grants  application 
package  (with  signed  originals),  N\)  e- 
mail  or  fax  copies  will  be  accepted   All 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced,  12-pf)int 
font,  and  exclusiye  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  indiii 
body  of  the  proposal;  p  g  .  support 
letters,  resumes,  lists  of  data  sources, 
maps  Ml  appendix  material  must  be 
unbound.  All  proposals  must  include 
sections  on  the  seven  following  topics 

1   Goal,  Ob)ective(s).  and  Geographii 
.Area  Identify  on  a  map  and  describe  in 
the  narrative  the  specific  geographic 
area  that  will  be  examined   Identify  the 
specific  management  objective{s)  of  the 
project,  describing: 

•  The  management  goals  that  are 
currently  not  being  achieyed. 

•  How  products  from  this  cooperative 
agreement  will  significantly  addr»'ss  that 
dencienc:y.  and 

•  The  benefits  that  will  result  to  the 
cooperators,  partners,  public,  and 
resource  management  community. 


2.  Background/Introduction  Provide 
sufficient  background  information  for 
reviewers  to  independently  assess  the 
local  significance  and  regional 
importance  of  the  nianag(>ment 
objectives  that  will  be  addressed  by  the 
project.  Summarize  the  status  of  any 
ongoing  efforts  by  the  cooperator  and 
partners  to  address  these  objectives. 

3.  Audience,  identify  potential  users 
of  the  product,  how  those  userS  will 
incorporate  the  product  in  their 
management  of  natural  resources,  and 
identify  any  training  that  will  be  needed 
for  users  to  make  full  use  of  the 
information  resource. 

4.  Project  Descripticm 'Methodology, 
Provide  a  general  work  plan  that: 

•  Divides  the  project  into  discrete 
steps, 

•  Identifies  critical  decision  points, 

•  Discusses  any  obstacles  to 
completing  the  project  that  may  require 
special  planning,  and 

•  Explicitly  outlines  the  respective 
roles  of  the  cooperator.  partners,  and 
O-nter. 

One  of  the  initial  tasks  of  the 
cooperative  agreement  will  be  for  the 
Center  and  the  cooperator  to  prepare  a 
detailed  task  plan  that  explains  how  the 
resourc;es  of  all  parties  will  be  leveraged 
to  produce  the  products.  The  work  plan 
requested  for  this  part  of  the  proposal 
should  demonstrate  that  the  cooperator 
and  pairtners  have  sufficient  local 
knowledge  of  the  management  problems 
to  lead  a  innovative  effort  directed 
towards  developing  appropriate 
solutions. 

5.  Project  Partners  ami  .Support. 
Identify  project  partners  and  describe 
their  respective  roles.  When  formal 
p.irtnerships  already  exist,  include 
letters  from  partners  that  demonstrate 
that  they  understand  their  role  in  the 
project  and  the  authority  of  the  lead 
agency  in  product  development,  and 
tfiat  they  are  willing  to  participate  in 
that  manner.  When  formal  partnerships 
do  n<it  already  exist,  describe  plans  for 
developing  them  Describe  the  resources 
the  cooperators  and  partners  have  for 

( (inducting  the  project,  including 
personnel  qualifications  (educ;ation, 
experience,  and  time  available  to  work 
on  the  project),  facilities,  equipment, 
and,  to  the  extent  practicable,  the 
information  and  tools  already  available. 
Describe  how  widely  the  project  is 
supported  within  the  resource 
management  community  and  offer 
evidence  of  that  support. 

6  Milestone  .Srheclule  List  target 
milestones,  time  lines,  and  describe 
how  each  milestone  addresses  project 
objectives 

7  Project  Budget,  Provide  a  detailed 
budget  description  that  follows  the 


categories  and  formats  in  the  NOAA 
grants  package  and  a  brief  narrative 
justification  of  the  budget.  Evaluation 
Criteria  (with  weights)  and  Selection 
Process 

Review  panels,  composed  of  two 
NOAA  anci  at  least  tyvo  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director)  will  use  those 
scores  when  he/she  makes  the  final 
decision.  The  selecting  official  also  may 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  anci 
institutionally.  Evaluation  criteria  are: 

1.  Significance  (20  pointsl.  How  well 
the  proposal  dernonstrates  the  local 
significance  and  regional  importance  of 
the  issues(s)  or  management  objectiveCs) 
that  will  guide  development  of  the 
information  resource.  At  a  minimum, 
the  proposal  must  identify  management 
goals  that  currently  are  not  being 
achieved,  describe  how  products  from 
this  cooperative  agreement  will 
significantly  address  that  deficiency, 
and  state  the  benefits  that  will  result  to 
the  public  and  resource  management 
community, 

2.  Technical  Approach  120  points). 
How  well  the  proposal  divides  the 
project  into  discrete  tasks  that  make 
effective  use  of  the  technical  capabilities 
of  the  cooperator.  partner(s),  and  Center. 
This  criteria  includes  such  factors  as  the 
technical  merit  of  the  process  that  the 
cooperator  has  outlined  for  developing 
the  information  resource  and  the 
perceived  role  for  the  Center  in  its 
development. 

3.  Comprehensiveness  (20  points). 
How  well  the  proposed  work  will 
integrate  technology;  socioeconomic, 
physical,  and  ecological  information; 
and  public  participation  to  accomplish 
project  goals  and  objectives.  This 
criteria  measures  both  the  scope  of  the 
proposed  project  and  the  integration  of 
its  various  components, 

4.  Outcomes  [20  points).  How  well  the 
applicant  demonstrates  that  the  project 
outcomes  will  significantly  address  the 
management  issue{s)  targeted  by  the 
project  and  that  the  collective  resources 
of  the  applicant  and  partners  will 
ensure  projected  outcomes  are  met, 

5.  Partnerships  and  Public 
Involvement  (10  points).  How  well  the 
proposal  demonstrates  through 
partnerships  that  the  project  is  broadly 
supported  by  the  resource  management 
community;  that  a  broad  group  of 
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resource  managers  and  constituents  will 
benefit  from  the  product(s)  and 
contribute  to  their  design  and  assembly; 
and  that  a  broad  group  of  resource 
managers  will  use  the  product(s),  This 
criteria  includes  such  factors  as  the 
inclusion  of  a  formal  public 
involvement  plan,  a  plan  for  managing 
the  partnership  team,  and  letters  of 
support  from  users  and  partners. 

6.  Cost  Efficiency  (10  points).  How 
well  the  applicant  demonstrates  that  the 
budget  is  commensurate  with  project 
needs  and  that  the  partnerships 
employed  will  improve  the  overall  cost 
effectiveness  of  the  project  and  value  of 
the  products  by  contributing  funds 
(cost-sharing),  expertise,  or  other 
resources. 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
completed  grant  package) — January  1 1 . 
2002.  Earliest  Approximate  Grant  start 
date— August  1,  2002.  Note:  All 
deadlines  are  for  receipt  by  close  of 
business  (5  p.m  Eastern  time)  on  the 
dates  identified.  Receipt  of  proposal  and 
grant  package  (with  original  signatures) 
will  be  time  stamped. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2002  are  appropriated.  Total  funding 
available  for  this  cooperative  agreement 
with  the  LCR  program  is  anticipated  to 
be  S270,000  over  2  years.  One  award  is 
anticipated  from  this  announcement. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
cooperative  agreement  or  to  award  all  or 
any  part  of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  these  guidelines, 
however,  proposals  that  include  cost 
sharing  will  likely  score  highly  under 
evaluation  criteria  that  examines  cost 
efficiency. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
announcement,  but  may  be  project 
partners.  Note:  Federal  agencies  or 


institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Art  i'.U  U.S.C. 
1535)  i.s  not  an  appropriate  legal  basis. 

Authority 

Statutory  authority  for  these  programs 
is  provided  under  16  US  C   1456c 
(Technical  Assistance):  and  33  L'.S.C. 
1442  (research  program  respecting 
possible  long-range  effects  of  pollutinn 
overfishing,  and  man-induced  changes 
of  ocean  ecosystems). 

Integration  and  Development  II&D) — 
Bathyinetnc  Data  Collection 

Project  Description 

The  Center  seeks  cooperative 
agreement  proposals  for  projects  that 
conduct  new  acquisition  and  supporting 
documentation  of  bathymetnc  data  The 
intent  of  this  program  is  to  support  high 
quality  hydrographic  digital  data 
collection  efforts  for  public  resource 
management  needs  The  collection 
efforts  may  also  support  current  N'D.^A 
NOS  nautical  chart  data  collection 
programs.  It  is  expected  that  this 
funding  will  support  agencies  who  are 
already  considering  hydrographu 
surveys  for  beach  renourishmeni 
projects,  sand  and  sediment  transport 
studies,  fisheries  management  plans, 
benthic  habitat  evaluations,  dredging, 
and  dredge  disposal  siting  pmiects.  and 
other  related  projects 

A  major  objective  of  this  program  is 
to  rescue,  document,  and  make  available 
bathymetric  data  for  marine 
applications.  The  C^enter  desires  data 
from  the  area  (on-shore)  of  tidal 
influence  out  to  the  Exclusive  Economic 
Zone.  Maximum  anticipated  funding  for 
Fiscal  Year  2002  is  5150,000  and  it  is 
intended  that  this  funding  will  be 
distributed  amongst  multiple  projects  in 
the  form  of  a  cooperative  agreement 
The  award  level  is  contingent  on 
methodology,  the  level  of  detail,  and  the 
geographic  scope  of  the  project   See 
evaluation  criteria  for  more  information 
about  how  proposals  will  be  ranked 

Roles  and  Responsibilities 

Bv  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  he 
combined  to  offer  an  opportunity  for 
each  organization  to  further  its  goals   In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  nf  the  (Center 


and  the  cooperator.  General  areas  of 
responsibilities  that  the  Center  has  had 
in  past  projects  include:  development  of 
spatial  models,  analyses,  and  data  to 
address  the  identified  management 
issues,  design  of  geographic  information 
systems  (CIS)  and  HTML  architectures; 
and  compilation  of  final  products  onto 
a  CD-ROM  and  Internet  site.  Any 
questions  about  appropriate  roles  for  the 
Center  can  be  directed  to 
lames  L.Free@noaa.gov. 

General  areas  of  responsibility  that 
cooperators  have  had  in  the  past  have 
included  the  following:  identif\'ing  the 
management  issues  that  guide 
development  of  the  information 
resource:  identiKing  the  information 
needed  to  address  the  issues; 
developing  partnerships  with  other 
members  of  the  coastal  management 
communit\   developing  and  collecting 
the  information  (text,  tables,  graphics, 
charts,  and  maps)  and  tools 
(organizational  structure  and  models) 
needed  to  address  the  management 
issues,  de\flopin,e  metadata;  and 
determining  how  the  products  should 
be  organized  to  maximize  usefulness 
within  the  coastal  management 
r:ommunit\ 

Background 

To  support  safe  navigation. 
hvdrographic  sur\evs  are  conducted  to 
produce  iiduticdl  <  harts  For  safety 
reasons,  these  sut\  'A  -■  ire  conducted 
using  strict  hydrogr.ipliii  sur\ey 
procedures  (refer  to  the  following 
1  niform  Resource  Locator  for  more 
information  about  these  procedures): 
http/ 'chnrtmaker.ncd.noaa.gov/ocs/ 
tp\t''prodser\-  htm. 

In  addition  to  its  intended  charting 
(lurpose  hvdrographic  survey  data  is 
very  useful  to  the  coastal  and  ocean 
resource  management  community  in  the 
production  of  bathymetr>   Hydrographic 
survey  data  is  preferable  because  these 
survev  requirements  need  not  be  as 
rigorous  as  navigation  sur\'eys  that 
protect  life  and  limb.  Supporting  this 
community  is  an  additional  mandate  of 
NOS  under  its  coastal  stewardship 
strategic  goal.  Due  to  financial 
constraints.  NOS  has  only  been  able  to 
(  onimit  to  new  surveys  in  major 
commercial  shipping  areas  Near  shore 
and  estuarine  areas  are  not  generally 
deemed  to  be  a  navigational  hazard  and 
therefore  are  not  routinely  surveyed. 
Many  of  these  areas  are  of  interest  to  the 
coastal  resource  managers  for  projects 
related  to  dredging,  dredge  disposal, 
habitat  studies,  sediment  transport,  and 
beach  renourishment  projects. 

NOAA  is  interested  in  supplementing 
its  current  hydrographic  survey  data 
collorfion  with  d.it:i  from  non-NOAA 
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sources  to  mfft  ^tratt't;i(  yoals.  In 
addition,  N'OAA  is  interested  in  helping 
non-NOAA  sources  acquire  data  using 
standards  and  documentation  that  will 
increase  the  usabilitv  and  longevity  of 
the  data  NOAA  is  committed  to  helping 
third-party  data  creators  document  and 
make  these  data  available  to  the  marine 
communitN'  using  standards  and 
protocols  outlined  by  the  Federal  . 
Geographic  Data  Committee  (FGDC). 
Specifically.  NOAA  is  interested  in 
helping  foster  the  development  of  high 
qualitv  accurate  digital  bathymetnc  data 
to  use  in  desktop  CIS  for  coastal  and 
ocean  resource  management  and  to 
update  nautical  charts. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p  m  fEastern  time)  on 
lanuarv  11.  2002.  In  addition  to 
proposaKs],  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals).  No  e- 
maii  or  fax  copies  will  be  accepted.  All 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced,  12-point 
font,  and  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal,  e.g..  support 
letters,  resumes,  lists  of  data  sources, 
maps  All  appendix  material  must  be 
unbound.  All  prn)ects  proposals  must 
include,  at  a  minimum,  sections  on  the 
five  following  topics: 

1    Protect  Background/Introduction. 
Briefly  discuss  the  critical  coastal 
management  issues,  data  needed  to 
address  these  issues,  and  how  the 
proposed  activity  will  support  hiijh 
quality  hvdrographic  digital  data 
collection  efforts  for  public  resource 
management  needs 

2.  Project  Description/Methodology. 
Address  the  general  work  plan  and 
deliverables.  Methodology  should 
address  specific  methods  of  data 
collection  and  documentation  that  as  a 
minimum  include  the  methods  of 
sounding,  methods  of  correcting  for 
motion  of  the  survey  platform,  methods 
of  horizontal  positioning,  and  methmfs 
of  corrections  ffir  tide  In  addition, 
proposals  should  include  limits  of 
survey  area  and  density  of  line  spacing 
and  sounding  interval.  Proposals  should 
include  a  section  of  chart  that  outlines 
the  sur\ev  area  and  orientation  \n  the 
depth  cf^ntour  Database  format  must  be 
adequately  described  and  include  a 
■■upplemental  descriptor  file  or  metadata 
that  contains  the  information  necessary 
for  (  ompleting  an  FCiDC-compliant 
metadata  record  for  the  survey. 

.'!  Proiect  Partners  and 
Suhcontr.K  tors   Identify  any  project 


partners  and  describe  their  respective 
roles.  Include  a  letter  from  partners  and 
subcontractors  acknowledging  their 
participation  and  area  of  responsibility, 
and  include  a  breakdown  of  budgets 
related  to  project  work 

4.  Milestone  Schedule.  List  target 
milestones  and  their  respective  time 
lines. 

5.  Project  Budget.  Proposals  should 
provide  a  detailed  budget  breakdown 
that  follows  the  categories  and  formats 
in  the  NOAA  grants  package  and  a  brief 
narrative  that  justifies  each  item. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  two  non-NOAA  experts  in 
the  field  of  hvdrographit  survey 
methodology,  tidal  correction,  and 
spatial  data  acquisition  will  be 
established  to  assist  in  the  evaluation  of 
the  proposal(s).  Each  member  of  the 
review  panel  will  review  independently 
each  proposal  using  the  evaluation 
criteria.  The  reviewers  will  not  provide 
consesus  advice.  All  proposals  received 
will  be  ranked  according  to  score  and 
the  selecting  official  (Center  Director) 
will  use  those  scores  to  when  she/he 
makes  the  final  decision.  The  selecting 
official  may  also  consider  program 
policy  factors  in  the  final  decision  to 
ensure  Center  projects  are  balanced 
geographically  and  institutionally. 
Evaluation  criteria  are: 

1.  Technical  Merit  (63  points). 
Proposals  will  be  judged  on  the 
adequacy  of  the  methodology  used  to 
collect  the  data.  This  includes  the 
corrections  for  vessel  motion  (heave, 
roll  and  pitch),  equipment  used,  and 
method  of  sounding,  and  corrections  for 
tide  It  is  expected  that  differential 
Global  Positioning  System  (GPS)  will  be 
used  as  the  method  of  horizontal 
positioning,  but  this  should  be 
specifically  addressed.  Though  not 
required,  any  corrections  for  sound 
velocity  (in  shallow  water)  or  settlement 
and  squat  could  positively  influence 
this  weighting. 

2.  Data  Density.  Geographic  Scope, 
and  Orientation  (10  points).  This 
weighting  will  be  based  on  the  level  of 
detail  of  the  survey.  Project  descriptions 
should  include  a  map  or  graphic  that 
outlines  the  intended  spatial  extent  of 
the  survey,  the  density  of  the  line 
spacing  or  number  of  soundings,  and 
the  orientation  of  the  survey  platform  to 
the  depth  contour. 

3.  Data  Delivery  Mechanism  and 
Documentation  (10  points)  Projects  will 
be  judged  on  adequacy  of  the  database 
schema  and  documentation  of  the 
delivered  data,  and  the  coherency  of  the 
metadata  strategy. 


4.  Tlwme  (10  points).  Projects  will  be 
judged  on  the  applicability  of  the 
purpose  or  theme  of  the  survey  to  one 
(jf  the  objectives  of  the  Center, 
particularity  the  goal  to  foster  improved 
hathvmetric  data  access  for  the  coastal 
and  ocean  resource  community,  and  to 
coastal  or  ocean  resource  management. 

5.  Cost-Sharing  (5  points).  Points  will 
be  awarded  in  proportion  to  the  amount 
of  cost  sharing  proposed.  Applicant  will 
have  to  cost  share  at  least  10  percent  to 
receive  1  point.  20  percent  to  receive  2 
points.  30  percent  to  receive  3  points.  40 
percent  to  receive  4  points,  and  50 
percent  to  receive  5  points. 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants  and/or 
cooperative  agreements;  Proposal 
Deadline  (with  completed  grant 
package) — January-  11,  2002,  Earliest 
Approximate  Grant  Start  Date — August 
1,  2002.  Note:  All  deadlines  are  for 
receipt  by  close  of  business  (5  p.m. 
Eastern  time)  on  the  dates  identified. 
Receipt  of  proposal  and  grant  package 
(with  original  signatures)  will  be  time 
stamped.  E-mail  or  fax  copies  will  not 
be  accepted. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
Fiscal  Year  2002  are  appropriated.  Total 
funding  a\'ailable  for  this  cooperative 
agreement  with  the  Integration  and 
Development  program  is  anticipated  to 
be  no  more  than  $150,000  and  funding 
will  be  distributed  over  multiple 
projects.  Publication  of  this  notice  does 
not  obligate  NOAA  to  fund  any  specific 
cooperative  agreement  or  to  award  all  or 
any  part  of  the  available  funds. 

Cost  Sharing 

See  Evaluation  Criteria  #5. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  non-profits,  foreign 
governments,  organizations  under  the 
jurisdiction  of  foreign  governments, 
international  organizations,  and  state, 
local,  and  Indian  tribal  governments. 
Commercial  organizations  that  have  a 
formal  collaborative  partnership  with  a 
state  or  local  resource  coastal 
management  office  are  encouraged  to 
apply.  Federal  agencies  or  institutions 
are  not  eligible  to  receive  Federal 
assistance  under  this  notice,  but  may  be 
project  partners.  Note;  Federal  agencies 
or  institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
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federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  ser\ices  from 
applicants,  the  Economy  Act  (31  U.S  C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutory  authority  for  these  programs 
is  33  U.S.C.  883a  (surveys  and  other 
activities)  and  33  U,S.C.'883c 
(geomagnetic  data;  collection, 
correlation,  and  dissemination). 

Integration  and  Development  (I&Dj — 
New  Data  Models  for  Marine 
Conservation 

Project  Description 

The  Center  seeks  cooperative 
agreement  proposals  for  the 
development  of  a  digital  spatial  data 
model  to  examine  bathymetry  and  its 
use  in  marine  resource  conservation  and 
management.  The  intent  of  this  program 
is  to  support  the  research  and 
development  of  high  quality  and 
innovative  spatial  data  models  utilizing 
existing  and/or  new  bathyemtric  data 
sources  to  supplement  current  marine 
conservation  efforts. 

A  major  objective  of  this  program  is 
to  develop,  document,  and  make 
available  new  data  models  utilizing 
bathymetry'  for  the  marine  conservation 
and  coastal  resource  management 
communities.  This  program  requires  an 
on-site  application  of  the  new  model(s) 
toward  a  real-world  marine 
conservation/management  issue.  The 
geographic  scope  of  this  program  is  not 
defined,  but  the  on-site  application 
should  be  within  the  U.S.  or  U.S 
Territories. 

Roles  and  Responsibilities 

By  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
combined  to  offer  an  opportunity  for 
each  organization  to  further  its  goals.  In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator.  Any  questions  about 
appropriate  roles  for  the  Center  can  be 
directed  to  fames.L.Free@noaa.gov 

Background 

The  data  model(s)  resulting  from  this 
work  would  advance  several  of  NOAA's 
environmental  stewardship  goals, 
including  building  sustainable  fisheries, 
protecting  and  managing  key  species, 
and  sustaining  healthy  coasts.  In 
particular,  new  data  model(s)  utilizing 
bathymetry  for  marine  conservation 
would  assist  coastal  states  and  federal 
government  efforts  to  help  foster  and 


sustain  marine  habitat.  The  Center  is 
actively  engaged  in  narrowing  the  gap 
between  the  science  and  managenient 
communities  and  is  in  need  of  high 
quality  models  to  support  existing 
activities  in  habitat  characterization, 
benthii  mapping,  rcsmirc  f  mrinrtSJtrnfnt. 
and  spatial  tool  development  Inr  ilip 
coastal  management  community  The 
spatial  data  modei(s)  resulting  from  this 
program  should  complement  the 
Center's  activities  and  ad\  am  v  marine 
conservation  efforts. 

The  marine  conservation  community 
is  in  need  of  tools,  data  models  and 
applications  for  protecting  marine 
habitat.  Insufficient  scientific 
information,  inadequate  information 
transfer,  and  fragmented  decision 
making  are  several  of  the  most 
significant  impediments  to  marine 
conservation.  Science-based 
technological  advances,  combined  with 
education  and  proper  planning. 
eliminate  many  of  these  obstacles 
Models  properly  utilizing  bathymetr\ 
will  likely  eliminate  these  obstacles,  as 
it  is  one  of  the  most  important  physical 
data  layers  when  addressing  marine 
conservation  issues  Depth,  slope, 
aspect,  and  several  other  bathvmetric 
derivatives  are  important  variables  in 
modeling  species  distribution.  spe(  le^ 
preference,  habitat  connectivity,  and 
impacts  of  habitat  fragmentation  and 
loss.  A  spatial  bathymetric  data  model 
integrated  with  marine  habitat 
characterizations  will  signifK:antl\'  aid 
marine  conservation  professionals  and 
the  coastal  management  community  in 
protecting  the  nations  valued  marine 
resources 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p  m  (Eastern  time)  on 
lanuary  11.  2002.  In  addition  to  the 
proposal(s),  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals)  No  e 
mail  or  fax  copies  will  be  accepted  .Ml 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced.  12-point 
font,  and  exclusive  of  appendices) 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal;  eg  .  support 
letters,  resumes,  lists  of  data  sources. 
maps.  All  appendix  material  must  be 
unbound.  All  projects  proposals  must 
include,  at  a  minimum,  sections  nn  the 
five  following  topics 

1.  Project  Background  Introduction. 
Briefly  discuss  the  critical  coastal 
management  issues,  data  needed  to 
address  these  issues,  and  how  the 
proposed  activity  will  promote  and 
enhance  marine  conservation  efforts. 


2  Project  Description/Methodology. 
Address  the  general  work  plan  and 
deliverables.  Methodology  should 
address  specific  methods  of  developing 
a  spatial  data  model  for  examining 
bathymetry  and  its  nexus  to  marine 
resource  conservation  and  management. 
Proposals  should  address  methods  of 
quality  control  to  help  ensure  accurate 
modeling. 

3.  Project  Partners  and 
Subcontractors.  Identify  any  project 
partners  and  describe  their  respective 
roles.  Include  a  letter  from  partners  and 
subcontractors  acknowledging  their 
participation  and  area  of  responsibility, 

4  Milestone  Schedule  List  target 
milestones  and  their  respective  time 
lines. 

5  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grants  package  and  a  brief  narrative  that 
justifies  each  item. 

Evaluation  Criteria  and  Selei  tuin 
Process 

Ki'VH'w  panels  composed  of  two 
N(  ).'\A  ,ind  two  non-NOAA  experts  in 
thi  f;' I  i    '  tivdrographic  survey 
ni'tti  d   i   g\  and  spatial  data 
acquisition  and  modeling  will  be 
estahli^tu  1  '<•  assist  in  the  evaluation  of 
thn  [ir   fi  '"-.t.^  Each  member  of  the 
rf'\  lew  panel  will  review  independently 
i\=n  h  pr'^posal  using  the  evaluation 
■Ml'  III    I  iit  reviewers  will  not  provide 
(  I  iisi'ii'-ii^  .ui\  i<  >'  .All  proposals 
rp(  tM\  I'd  \^  ill  ill'  ranked  according  to 
score  and  the  selecting  official  (Center 
Director!  will  use  those  scores  when  he/ 
she  makes  the  final  decision  The 
selecting  official  may  also  consider 
program  policy  factors  in  the  final 
decision  to  ensure  Center  projects  are 
balanced  geographically  and 
institutionally  Evaluation  criteria  are: 

1  Technical  Merit  (45  points). 
Proposals  will  be  judged  on  the 
methodology  used  to  develop  new  data 
models  for  marine  conservation.  Though 
not  required,  model  proposals  which 
incorporate  techniques  of  Global 
i'csitioning  System  technology  could  be 
given  additional  points. 

2  Model  Application  (30  points).  This 
weighting  will  be  based  on  the  level  of 
detail  and  applicability  of  the  digital 
spatial  data  model.  Project  descriptions 
should  include  a  map  or  graphic  that 
outlines  the  intended  spatial  extent  of 
the  model.  Proposals  should  specifically 
address  how  digital  data  models  relate 
to  a  real-world  marine  conservation/ 
management  issue. 

3.  Data  Delivery  Mechanism  and 
Documentation  (10  points).  Projects  will 
be  judged  on  the  adequacy  of  database 
schema  and  documentation  of  the 
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deli\erpd  data,  and  the  coherency  of  the 
metadata  strategy 

4  Theme  (10  points).  Projects  will  be 
ludged  in  the  applicabilitv  of  the 
purpose  or  theme  of  the  proposal  to  one 
of  the  objectives  of  the  Center. 
sperificallv  the  goal  to  help  foster  and 
sustain  marine  habitat,  and  to  an 
existing  marine  conservation/ 
management  issue. 

5.  Cost-Sharing  (5  points).  Points  will 
be  awarded  in  prriportion  to  the  amount 
fjf  cost  sharing  proposed   Applu;ant  will 
have  to  cost  share  at  least  10  percent  to 
receive  1  point.  20  percent  to  receive  2 
points.  30  percent  to  receive  3  points,  40 
percent  to  recei\e  4  points,  and  .50 
percent  to  receive  5  points. 

Selection  Schedule  I 

Proposals  will  be  reviewed  once 

during  the  v^ar  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements: 

Proposal  Deadline  (with  completed 
grant  pat.kage) — lanuary  11.  2002 
Earliest  Approximate  Grant  Start  Date — 
August  1,  2002  Note:  Ail  deadlines  are 
for  receipt  bv  close  of  business  15  p.m. 
Eastern  timej  on  the  dates  identified. 
Receipt  of  proposal  and  grant  package 
(with  original  signatures)  will  be  time 
stamped 

Funding  Availability 

Specific  funding  a\ailab!e  fnr  .iwards 
will  be  finalized  after  NtlAA  funds  for 
Fiscal  Year  2002  are  appropriated.  Total 
funding  available  for  this  cooperative 
agreement  with  the  hitegration  and 
Development  program  is  anticipated  to 
be  no  more  than  .Si 50,000  and  hinding 
will  be  distributed  o\er  multiple 
projects.  Publication  of  this  notice  does 
not  obligate  NOAA  to  fund  anv  specific 
cooperativf  agreement  or  tn  award  all  or 
anv  part  of  the  available  funds. 

Cost  Sharing  i 

See  Evaluation  Criteria  #5. 
Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  eciucation,  non-profits. 
international  organizations,  and  state, 
local,  and  Indian  tribal  governments. 
Commercial  organizations  that  have  a 
formal  collaborative  partnershif)  with  a 
state  or  local  resourc:e  coastal 
management  office  ,irf  encouraged  to 
appiv   Federal  agencies  or  institutions 
are  not  eligible  to  receive  Federal 
assistance  under  this  notii  >•  but  mav  be 
project  partners 

Note:  Federal  agencies  or  institutions  who 
are  project  partners  must  demonstrate  that 
they  have  legal  authority  tu  receive  funds 
from  another  federal  agency  in  excess  of  their 


appropriation.  Becau.se  this  announcement  is 
not  proposing  to  procure  goods  or  services 
from  applicants,  the  Economy  Act  {^^  l.'.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutory  authority  for  these  programs 
is  33  U.S.C.  Sec.  883d  (improvement  of 
methods,  instruments,  and  equipments: 
investigations  and  research). 

Integration  and  Development — 
Permitting 

Projftt  Description 

The  Center  seeks  cooperative 
agreement  proposals  for  the 
development  of  spatially  enabled 
coastal  and  estuarine  related  permitting 
systems.  The  intent  of  this  program  is  to 
increase  the  integration  and  application 
of  spatial  data  in  coastal  permitting 
processes  and  to  enhanc;e 
communication  between  state  and  local 
governmental  entities,  local 
communities,  and  the  public.  It  is 
expected  that  the  funding  will  support 
research  and  devt^lopment  of  integrated 
geographic  information  systems  (GIS), 
decision  support  tools,  and  spatial  data 
bases  that  support  initial  efforts  of 
coastal  states  to  upgrade  existing  non- 
spatially  enabled  permitting  processes. 

Maximum  anticipated  funning  for 
Fiscal  Year  2fJ02  is  SI 50.000  and  it  is 
intended  that  this  fundins  will  be 
distributed  amongst  multiple 
cooperative  agreement  projects  The 
award  level  is  contingent  on 
methodology,  the  level  of  detail,  and  the 
geographic  scope  of  the  project.  See 
evaluation  criteria  for  more  information 
about  how  proposals  will  be  ranked 

Roles  and  Responsibilities 

General  types  of  responsibility  that 
cooperators  have  had  in  the  past  have 
included  the  following:  Identifying  the 
management  issues  that  guide 
development  of  the  information 
resource:  identifying  the  information 
needed  to  address  the  issues, 
developing  partnerships  with  coastal 
management  communities/ 
organizations:  developing  and  collecting 
the  information  (text,  tables,  graphics, 
charts,  and  maps)  and  tools 
(organizational  structure  and  models) 
needed  to  address  the  management 
issues:  data  collection  and  development; 
metadata:  and  determining  how 
products  should  be  organized  to 
maximize  usefulness  within  the  coastal 
management  community. 

By  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooptirator  will  be 
combined  to  offer  an  opportunity  for 
each  organization  to  further  its  goals.  In 


their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator.  General  areas  of 
responsibility  that  the  Center  has  had  in 
past  projects  include;  Development  of 
spatial  models  and  analyses  to  address 
the  identified  management  issues: 
design  of  GIS  and  HTML  architectures; 
and  compilation  of  final  products  onto 
a  CD-ROM  or  an  Internet  site.  Any 
questions  about  appropriate  roles  for  the 
Center  can  be  directed  to 
fames.L.Free@noaa.gov. 

Background 

Cnder  the  NOAA/NOS  strategic 
efforts  to  sustain  healthy  coasts  and 
provide  a  coastal  stewardship  ethic,  the 
Center  works  with  state  and  local 
coastal  resource  managers  to  facilitate 
the  development  of  strategies  thai 
enhance  the  management  of  coastal 
resources,  anticipate  and  mitigate 
coastal  hazards,  and  develop  the  use  of 
technology  (specifically  GIS)  in  problem 
solving. 

In  recent  customer  surveys  and 
discussions  with  the  (Center's  primary 
clients,  the  issue  of  permitting 
frequently  ari.ses.  The  need  for  more 
integrated  spatially  enabled  approaches 
to  coastal  permit  processes  has  become 
clear.  In  order  to  address  this  need,  the 
Center  is  requesting  proposals  for 
research  and  development  of  new- 
projects  for  the  development  of  a 
spatially  enabled  permitting  system  for 
coastal  and  estuarine  areas  in  U.S. 
coastal  states  and  territories. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
Ianuar>'  11.  2002.  In  addition  to  the 
proposal,  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  copies  will  be  accepted.  All 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced,  12-point 
font,  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal,  e.g.,  support 
letters,  resumes,  lists  of  data  sources, 
and  maps.  All  appendix  material  must 
be  unbound.  All  projects  proposals  must 
include,  at  a  minimum,  sections  on  the 
following  five  topics: 

1.  Project  Background/Introduction. 
Describe  the  current  state  of  permitting 
processes  in  the  target  agency  or  area  of 
interest.  Briefly  discuss  the  critical 
coastal  management  issues,  data  needed 
to  address  these  issues,  and  how  the 
proposed  activity  will  contribute  to  the 
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overall  improvement  of  the  permitting 
svstems  currently  in  place, 

2.  Project  Description/Methodology. 
Address  the  general  work,  plan  and 
deliverables.  Provide  a  general  work 
plan  that  divides  the  project  into 
discrete  steps,  identifies  critical 
decision  points,  and  discusses  any 
obstacles  to  completing  the  project  that 
mav  require  special  planning,  and 
explicitly  outlines  the  respective  roles 
of  all  groups  or  agencies  in\olved  The 
work  plan  requested  for  this  part  of  the 
proposal  should  demonstrate  that  there 
is  sufficient  local  knowledge  of  the 
management  issues  and  permitting 
processes  to  lead  an  inno\-ative  effort 
directed  towards  developing 
appropriate  solutions 

,3.  Project  Partners  and 
Subcontractors.  Identify  any  project 
partners  and  describe  their  respective 
roles.  Include  a  letter  from  partners  and 
subcontractors  acknowledging  their 
participation  and  area  of  respnnsibilit\ . 
and  include  a  breakdown  of  budgets 
related  to  project  work 

4.  Milestone  Schedule  List  target 
milestones  and  their  respective  time 
lines. 

5  Project  Budget  Prtnide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grants  package  and  a  brief  narrative  that 
justifies  each  item. 

Evaluation  Criteria  (With  Weights j  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  anci  at  least  two  non-NGAA 
reviewers  will  be  established  to  assist  in 
the  evaluation  of  proposals.  Each 
member  of  the  review  pane!  will  re\iew 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  will  be  ranked  according  to 
score  and  the  selecting  official  {C^enter 
Director)  will  use  those  scores  when 
she/he  makes  the  final  decision  Thc> 
selecting  official  may  also  consider 
program  policy  factors  in  the  final 
decision  to  ensure  C^enter  projects  are 
balanced  geographically  and 
institutionally  Evaluation  criteria  are: 

1   Significance  (20  points)  How  well 
the  proposal  demonstrates  the  loc:al 
significance  and  regional  importanc:e  of 
the  issue(s)  or  management  objec:ti\'e(s) 
that  will  guide  development  of  the 
project.  At  a  minimum,  the  proposal 
must  identify'  management  goals  that 
currently  are  not  being  achieved, 
describe  how  products  from  this  project 
will  Kignific:antly  address  that 
deficiency,  and  state  the  benefits  that 
will  result  to  the  public  and  coastal 
management  community. 


2,  Technical  Approach  (25  points). 
How  well  the  proposal  divides  the 
project  into  discrete  tasks  that  make 
effective  use  of  the  technic.al  capabilities 
of  the  organizations  in\(ilved. 

,3   innovation  (25  points).  How  well 
the  proposed  work  takes  an  innovative 
approach  to  the  application  and 
integration  of  technology,  spatial  data. 
policy,  issues  to  accomplish  project 
goals  and  objectives. 

4.  Outcomes  (10  points).  How  well  the 
applic:ant  demonstrates  that  the  project 
(jutcomes  will  significantlv  address  the 
management  issue(s)  targeted  by  the 
project  and  that  the  (olji't  tive  resources 
(if  the  applicant  >iiui  p.irtners  will 
ensure  projected  nuti  nmi's  are  met. 

5.  Partnerships  (Id  points).  How  well 
the  proposal  demonstrates:  that  the 
project  i^  broadly  supported  by  the 
coastal  management  community;  that  a 
broad  group  of  coastal  managers  and 
constituent  will  benefit  from 
contributing  to  design  and  assembly  of 
product(s);  and  that  a  broad  group  of 
c:oastal  managers  will  use  the 
product(s) 

6.  Cost  Effii  ien(  y  (10  points).  Points 
will  be  awarded  in  proportion  to  the 
amount  of  cost  sharing  proposed. 
.■\pplirant  will  have  to  cost  share  at  least 
10  percent  to  receive  1  point.  20  percent 
to  receive  2  points,  30  percent  to  receive 
3  points.  40  percent  to  receive  4  points, 
and  50  percent  to  receive  5  points. 

Selection  Si  hedule 

Proposals  will  be  reviewed  once 
during  the  vear  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
c:ompleted  c:ooperati\  e  agreement 
pac;kage)  is  |anuar>-  11.  2002.  Earliest 
Approximate  cooperative  agreement 
Start  DMe — August  1,  2002.  Note:  Ail 
deadlines  are  for  receipt  by  close  of 
business  (5  p  m  Eastern  time)  on  the 
dates  identified.  Receipt  of  proposal  and 
application  package  (with  original 
signatures)  will  be  time  stamped. 

Fundim;  Avnilaliih'\- 

Spec  ific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
Pascal  Year  2002  are  appropriated.  Total 
lunding  available  for  this  cooperative 
agreement  with  the  Center's  Integration 
and  Development  program  is 
anticipated  to  be  no  more  than  S150.000 
and  fundint;  will  bp  di-tnhuted  over 
multiple  projei  ts   i'utilK  .ition  of  this 
notice  does  not  obligate'  NOAA  to  fund 
anv  specific:  cooperative  agreement  or  to 
award  all  or  any  part  of  the  available 
funds. 


Cost  Sharing 

See  Evaluation  Criteria  #6. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  state,  local,  aird 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
notice,  but  may  be  project  partners. 
Note:  Federal  agencies  or  institutions 
who  are  project  partners  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutory'  authority  for  these  programs 
is  provided  un'cler  16  U.S.C.  1456c 
(Technical  Assistance). 

Outreach — Coastal  Program 
Coordination  and  Development 

Project  Description 

The  Center  is  seeking  proposals  for  a 
two-year  cooperative  agreement  with  an 
option  to  renew  for  two  years,  to 
provide  coastal  program  coordination 
and  development  support  Project 
proposals  are  due  January*  11,  2002, 
(with  earliest  start  date  of  August  1. 
2002).  See  Selection  Schedule 
following. 

Background 

The  Center  strives  to  link  people, 
information  and  technology.  As  such, 
the  Center  often  serves  as  a  liaison 
function  between  various  NOAA  offices 
and  state  and  local  partners  to  facilitate 
the  use  of  scientific  and  technical 
information  that  supports  the 
sustainable  management  of  coastal 
resources.  Itis  in  this  c:apacity  that  the 
Center  is  requesting  proposals  to  work 
with  a  cooperator  on  issues  related  to: 
(1)  Strategic  planning  and 
implementation;  (2)  policy  and  program 
analyses  of  coastal  resource 
management  issues;  (3)  management 
assistance;  (4)  integration  of  human 
element  into  coastal  management 
products  and  activities;  and  (5)  short- 
term  research  on  specific  topics  related 
to  natural  resource  management  and 
conservation. 

Roles  and  Responsibilities 

By  working  in  a  cooperative 
partnership,  the  unique  skills, 
capabilities,  and  experiences  of  the 
Center  and  the  cooperator  will  be 
combined  to  offer  an  opportunity  for 
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each  orgdnizdtion  tn  further  its  goals.  In 
their  proposals,  potential  cooperators 
shall  explicitly  propose  the  respective 
roles  and  responsibilities  of  the  Center 
and  the  cooperator. 

General  areas  of  responsibility  that 
the  Center  has  had  in  the  past  include: 
providing  a  mentoring  and  professional 
development  framework  for  recent 
coastal  management  or  marine  affairs 
graduates  within  the  conte.xt  of  the 
national  and/or  regional  activities  of  the 
Center;  publicizing  the  program,  and 
soliciting  other  partners. 

Genera!  areas  of  responsibilitv  that 
cooperators  have  included  the 
following:  w^orking  with  the  Onter  to 
identify  specific  projects;  helping 
identify  future  emerging  policy  and/or 
thematic  areas;  identifying  recent 
graduates  with  interest  in  continuing 
their  professional  development  through 
work  with  the  Center;  publicizing  the 
program;  and  soliciting  oilier  partners. 

Project  Proposals  I 

The  .\pplK  ant  must  submit  one 
original  and  twf)  copies  of  the 
proposal(s)  by  5  p,m   (Eastern  time)  on 
January  11.  2002.  In  addition  to  the 
proposal,  the  applicant  must  submit  a 
complete  NfJ.-\A  grants  application 
package  iwith  ^igned  orminais).  \n  »■- 
mail  or  fax  copies  will  be  accepted.  .Ml 
project  proposals  must  total  no  more 
than  10  pages  fdouble  spaced.  12-point 
font,  and  exc;lusi\-e  of  appendices). 
.Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
bod\'  of  the  proposal,  e.g..  support 
letters,  resumes,  lists  of  data  sources. 
maps  .-Ml  appendix  material  must  be 
unbound  .Ml  projects  proposals  must 
include  sections  on  the  following  seven 
topics  listed  below 

1.  Goals  and  Gb)ectives.  Identify 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background' introduction  State  the 
issues  and  summarize  existing  efforts  at 
all  levels. 

3.  Audience.  Describe  specifics  of 
how  the  relationship  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primar\'  target  audience  The  target 
audience  must  be  explicitly  stated. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  pro|ect  (3 
page  maximum).  One  of  the  initial  tasks 
of  the  cooperative  agreement  will  be  for 
the  Center  and  the  cof)perat()r  to  prepare 
a  detailed  task  plan  that  explains  how 
the  resources  of  all  parties  will  be 
leveraged  to  address  the  issues." 

,5  Project  Partners.  Identify'  project 
partners  and  their  respective  roles. 

6,  Milestones  and  Outcomes.  List 
target  milestones,  time  lines,  and 


desired  outcomes  in  terms  of  products 
and  services. 

7.  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NO.'\A 
grant  package  and  a  brief  narrative  that 
justifies  each  item.  Applicants  are 
required  to  submit  in  their  proposal  a 
budget  for  year  1  and  for  year  2. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  twf)  non-NOAA 
reviewers  will  be  established,  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice  All 
propo-sals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director)  will  use  those 
scores  when  she/he  makes  the  final 
decision.  The  selecting  official  also  may 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  and 
institutionally  Evaluation  criteria  are: 

1.  Management  Relevance  (30  points) 

•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas  or 
human  use  of  coastal  resources? 

•  How  well  does  the  project  involve 
partnerships  with  the  state  coastal 
management  agency.  National  Estuarine 
Research  Reserve,  and/or  National 
Marine  Sanctuary? 

•  How  clearly  does  the  proposed 
project  define  the  management 
audience? 

2.  Technical  Merit  (35  points) 

•  How  technically  sound  is  the 
approach^ 

•  How  well  does  the  proposed  project 
build  on  existing  knowledge' 

•  How  clear  and  concise  are  the 
project  goals  and  objectives' 

•  How  well  does  the  proposed  project 
provide  for  long-term  maintenance  or 
sustainability  of  products  and  services? 

•  How  innovative  is  the  approach? 

3.  .Applicability  and  Effectiveness  of 
Products  <ind  their  Delivery  (25  points) 

•  How  well  does  the  proposed  project 
produce  useful  (and  easily  used) 
services,  or  an  understanding  for  the 
target  audience  and  users:" 

•  How  likely  is  the  project  time  line 
and  project  design  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  Is  an  evaluation  process  built  into 
the  project'  How  appropriate  is  it? 

4.  Efficiency  and  Overall 
Qualifications  (10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 


•  How  capable  are  the  proposer's  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e..  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  cooperative 
agreements:  Proposal  Deadline  (with 
completed  grant  package)  January  11. 
2002.  Earliest  Appropriate  Grant  Start 
Date— August  1.  2002  Note:  All 
deadlines  are  for  receipt  by  close  of 
business  (5  p.m.  Eastern  time)  on  the 
dates  identified.  Receipt  of  proposal  and 
grant  package  (with  original  signatures) 
will  be  time  stamped.  E-mail  or  fax 
copies  will  not  be  accepted.  One 
original  and  two  copies  of  the  proposal 
and  grant  paperwork  are  required. 

Funding  Availability 

Specific  funding  available  for  the 
award  will  be  finalized  after  NOAA 
funds  for  FY  2002  are  appropriated. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
cooperative  agreement  or  to  award  all  or 
any  part  of  the  available  funds 
Anticipated  funding  in  FY  2002  will  be 
between  575,000  and  8200,000  for  year 
1  (depending  on  the  availability  of 
fimds  through  the  federal  appropriation 
process. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
announcement,  but  may  be  project 
partners. Note:  Federal  agencies  or 
institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 
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Authority 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Outreach — Special  Projects 

Project  Description 

The  Center  seeks  proposals  for  special 
technical,  management,  or  planning 
projects  that  relate  to  growth 
management  in  coastal  areas  or  human 
use  of  coastal  resources.  Project 
proposals  are  due  January  11.  2002, 
[with  earliest  start  date  of  August  1. 
2002).  See  Selection  Schedule. 

In  FY  2002.  the  Center  expects  to 
award  grants  and  cooperative 
agreements  (for  those  projects  with 
substantial  Center  involvement)  to 
organizatioijs  across  the  United  States 
with  proven  abilities  to  implement 
practical  solutions  at  a  state  and  local 
level.  Proposed  study  topics  must  relate 
to  growth  management  in  coastal  areas 
or  to  human  use  of  coastal  resources  All 
project  proposals  received  that  meet  the 
topic  criteria  will  be  reviewed  for 
technical  merit  and  management 
relevance. 

Background 

The  Center  conducts  a  variety  of 
projects  that  directly  apply  to  the  state 
and  local  coastal  management 
community.  The  goal  of  Special  Projects 
is  to  provide  assistance  to  the  local 
coastal  management  community  for 
technical  or  management  issues  on 
specific  topics  relating  directly  to 
growth  management  in  coastal  areas  or 
human  use  of  coastal  resources. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
January  11,  2002.  In  addition  to  the 
proposal(s).  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  copies  will  be  accepted.  All 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced,  12-point 
font,  and  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal:  e.g..  support 
letters,  resumes,  lists  of  data  sources, 
maps.  All  appendix  material  must  be 
unbound.  All  projects  proposals  must 
include  sections  on  the  seven  following 
topics: 

1.  Goals  and  Objectives.  Identify- 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
at  all  levels. 


3.  Audience,  Describe  spei  ifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primary'  target  audience.  The  target 
audience  must  be  expiicitlv  stated 

4,  Project  Description/Mpthodology. 
Describe  the  specifics  of  the  projects  (3 
page  maximum). 

5  Project  Partners.  Identif\-  project 
partners  and  their  respective  roles. 

6.  Milestones  and  ()utcomes.  List 
target  milestones.  Time  lines,  and 
desired  outcomes  in  terms  of  products 
and  services 

7,  Project  Budget,  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item  Project  budgets  mu^t 
not  exceed  $25,000.  Projects  above 
$25,000  will  not  be  considered. 

Evaluation  Criteria  I  With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  tu  o 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria  The  reviewers  will 
not  provide  consensus  advice  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director)  will  use  those 
scores  when  she/he  makes  the  final 
decision.  The  selecting  official  also  ma\ 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  and 
institutionally. 

Evaluation  criteria  are: 

1   Management  Relevance  (30  points) 

•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas  or 
human  use  of  coastal  resources' 

•  How  well  does  the  project  involvp 
partnerships  with  the  state  coastal 
management  agency,  National  Estuarine 
Research  Reserve,  and/or  National 
Marine  Sanctuary ' 

•  How  clearly  does  the  proposed 
project  define  the  management  audience 
and  do  the  products  have  clearl\ 
defined  users? 

2.  Technical  Merit  (35  points) 

•  How  technically  sound  is  the 
approach'' 

•  How  well  does  thr  proposfd  proici  t 
build  on  existing  knowledge:' 

•  How  clear  and  concise  are  the 
project  goals  and  objectives? 

•  How  well  does  the  proposed  proie(  t 
pro\ide  for  long-term  maintenance  or 
sustainability  of  products  and  >t'r\  ices? 

•  How  inno\ative  is  the  approach? 


3.  Applicability  and  Effectiveness  of 
Products  and  their  Delivery  (25  points) 

•  How  well  does  the  proposed  project 
produce  useful  (and  easily  used) 
products,  services,  or  an  understanding 
for  the  target  audience  and  users? 

•  How  likely  is  the  project  time  line 
and  project  design  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

4  Efficiency  and  Overall 
Qualifications  (10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 

•  How  capable  are  the  proposer's  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e..  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 

during  the  year  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants  and/or 
cooperative  agreements:  Proposal 
Deadline  (with  completed  grant 
package)  January  11.  2002.  Earliest 
Appropriate  Grant  Start  Date — August  1, 
2002  Note  All  deadlines  are  for  receipt 
by  close  of  business  (5  p.m.  Eastern 
time)  on  the  dates  identified.  Receipt  of 
proposal  and  grant  package  (with 
original  signatures)  will  be  time 
stamped 

Funding  Availability 

Specific  funding  available  for  the 
award  will  be  finalized  after  NOAA 
funds  for  FY'  2002  are  appropriated. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
cooperative  agreement  or  to  award  all  or 
any  part  of  the  available  funds. 
Anticipated  funding  in  FY  2002  will  be 
between  S50.000  and  $150,000.  Two  to 
six  projects  will  be  funded  in  the 
$20,000  to  $25,000  range  for  1  year  with 
the  potential  for  option  years 
[depending  on  the  availability  of  funds 
through  the  federal  appropriation 
process).  Projects  above  $25,000  will  not 
be  considered. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 

>;haring. 

Eligibilitv  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  -organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
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organizations,  and  state,  local  and 
Indian  tribal  governments   Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
announcement,  but  mav  be  prr)|ect 
partners.  Note:  Federal  agencies  or 
institutions  who  are  project  partner- 
must  demonstrate  that  thev  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Outreach — Special  Projects  for  the 
Pacific  Islands 

Project  Description 

NOAAs  Coastal  Services  Center  seeks 
proposals  for  special  technical, 
management,  or  planning  projects  that 
directly  apply  to  the  goals  of  the  Pacific 
Island  coastal  management  community. 
Projects  topics  should  relate  to  one  or 
more  of  the  four  themes  of  the  Coastal 
Services  Center:  Habitat.  Hazards,  Smart 
Coastal  Growth,  or  Coastal  National 
Spatial  Data  Infrastructure  (CNSDI! 
Project  proposals  are  due  lanuarv  11. 
2002.  (with  earliest  start  date  .August  1. 
2002).  See  Selection  Schedule   In  F^' 
2002.  the  Center  expects  to  award  grants 
and  cooperative  agreements  (for  those 
projects  with  substantial  Center 
involvement)  to  organizations  with 
proven  abilities  to  implement  practical 
solutions  in  the  Pacific  Islands  at  a  state 
and  local  level. 

Background  ' 

The  Center  conducts  a  variety  of 
projects  that  directly  applv  to  the  state 
and  local  coastal  management 
community  The  goal  of  this  program  is 
to  provide  assistance  to  the  Pacific 
Island  coastal  management  community 
for  technical  or  management  issues  on 
a  very  broad  range  of  topics  related  to 
coastal  resources  and  their  wise 
management 

Project  Prnposci! 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposaUs)  bv  5  p.m  fF.astern  time)  on 
lanuary  11.  2002   In  additifin  to  the 
proposaKsi.  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  (opies  will  be  accepted   All 
projec  t  proposals  must  total  no  more 
than  10  pages  (double  spaced.  12-point 
ff)nt,  and  pxc:lusive  of  ap[iendices). 


Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
body  of  the  proposal:  e.g..  suppfirt 
letters,  resumes,  lists  of  data  sources, 
and  maps.  All  appendix  materials  must 
be  unbound.  All  projects  proposals  must 
include  sections  on  the  seven  following 
topics: 

1.  Goals  and  ()b|prtives  Identify 
broad  project  goals  and  quantifiable 
objectives. 

2.  Background/Introduction.  State  the 
problem  and  summarize  existing  efforts 
at  all  levels 

3.  Audience.  Describe  specifics  of 
how  the  project  will  contribute  to 
improving  or  resolving  an  issue  with  the 
primary  target  audience  The  target 
audience  must  be  explicitly  stated. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  projects  (3 
page  maximum). 

5  Project  Partners.  Identify  project 
partners  and  their  respective  roles. 

6.  Milestones  and  (Jutcomes.  List 
target  milestones,  time  lines,  and 
desired  outcomes  in  terms  of  products 
and  services. 

7.  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 

Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels.  cr)mposed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  c:<)nsensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director)  will  use  those 
scores  when  she/he  makes  the  final 
decision.  The  selection  official  also  may 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  and 
institutionalU    F\aluation  criteria  are: 

1.  Management  Relevance  (30  points) 

•  How  well  does  the  proposed  project 
(directly  or  indirectly)  address  a  critical 
national,  regional,  state,  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas  or 
human  use  of  coastal  resources? 

•  How  well  does  the  project  involve 
partnerships  with  the  state  coastal 
management  agency.  National  Estuarine 
Research  Reserve,  and/or  National 
Marino  Sanctuary? 

•  How  ( learlv  does  the  proposed 
project  define  the  management  audience 
and  do  the  products  have  clearly 
defined  users? 


2.  Technical  Merit  (35  points) 

•  How  technically  sound  is  the 
approach? 

•  How  well  does  the  proposed  project 
build  on  existing  knowledge? 

•  How  clear  and  concise  are  the 
project  goals  and  objectives?  Does  the 
proposed  project  provide  for  long-term 
maintenance  or  sustainability  of 
products  and  services? 

•  How  innovative  is  the  approach? 

3.  Applicability  and  Effectiveness  of 
Products  and  their  Delivery  (25  points) 

•  How  well  does  the  proposed  project 
produce  useful  (and  easily  used) 
products,  services,  or  an  understanding 
for  the  target  audience  and  users? 

•  How  likely  is  the  project  time  line 
and  project  design  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  Is  an  evaluation  process  built  into 
the  project?  How  appropriate  is  it? 

4.  Efficiency  and  Overall 
Qualifications  (10  points) 

•  How  is  the  budget  commensurate 
with  the  project  needs? 

•  How  capable  are  the  proposers  of 
conducting  a  project  of  the  scope  and 
scale  proposed  (i.e..  Are  there  adequate 
professional,  facility,  and  administrative 
capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants  and/or 
cooperative  agreements:  Proposal 
Deadline  (with  completed  application 
package) — January  11,  2002.  Earliest 
Approximate  Grant  Start  Date — August 
1.  2002.  Note:  All  deadlines  are  for 
receipt  by  close  of  business  (5  p.m. 
Eastern  time)  on  the  dates  identified. 
Receipt  of  proposal  and  grant  package 
(with  original  signatures)  will  be  time 
stamped. 

Funding  Availability- 
Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY  2002  are  appropriated.  Publication 
of  this  notice  does  not  obligate  NOAA 
to  fund  any  specific  grant  or  cooperative 
agreement  or  to  award  all  or  any  part  of 
the  available  funds.  Anticipated  funding 
in  FY  2002  will  be  between  550,000  and 
$200,000.00.  Projects  will  be  funded  in 
the  $25,000  to  $75,000  range  for  1  year 
with  the  potential  for  options  years 
(depending  on  the  availability  of  funds 
through  the  Federal  appropriation 
process).  Up  to  three  projects  per  year 
of  special  merit  or  management  may  be 
c:onsidered  at  annual  levels  above 
,S75.000  depending  on  the  availability  of 
funds. 
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Cost  Sharing 

There  are  no  requirements  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  educations,  hospitals,  other  non- 
profits, commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
notice,  but  may  be  project  partners. 
Note:  Federal  agencies  or  institutions 
who  are  project  partners  must 
demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  ser\'ices  from 
applicants,  the  Economy  Act  (31  U  S.C 
1535)  is  not  an  appropriate  legal  basis. 

Authorih' 

Statutory  Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance). 

Coastal  Remote  Sensing  (CRS) — 
Examination  of  Impervious  Surface 
Impacts  Upon  Coastal  Water  Quality 

Project  Description 

The  Center  seeks  proposals  for 
projects  that  identify  and  quantify-  the 
complex  relationship  between 
impervious  surfaces  and  impacts  on 
water  quality  due  to  the  effects  of 
development  in  coastal  areas  The 
Center  is  interested  in  understanding 
the  linkages  and  interaction  between 
constructed  and  natural  surfaces  within 
developed  eireas  and  the  resulting 
coastal  water  quality  impacts  from 
surface  water  run-off,  nutrient  loading, 
and  soil  disturbance.  The  results  of  this 
project  must  demonstrate  (e.g.,  via  a 
geographic  information  system)  the 
relationship  between  impervious 
surfaces  and  decreased  water  quality. 
These  results  would  be  used  to  help 
coastal  managers  make  resource 
management,  regulator^^  or  land-use 
planning  decisions. 

In  FY  2002,  the  Center  expects  to 
award  one  grant  to  organizations  across 
the  United  States  with  proven  abilities 
to  implement  practical  solutions  at  a 
state  and  local  level.  Proposed  study 
topics  must  relate  to  water  quality 
impacts  from  development  in  coastal 
areas.  All  project  proposals  received 


that  meet  the  topic  criteria  vsil!  be 
reviewed  for  technical  merit  and 
management  relevance. 

Background 

The  Center  conducts  a  \  ariety  of 
projects  that  directly  applv  to  the  state 
and  local  coastal  resource  management 
community  The  goal  of  the  Coastal 
Remote  Sensing  (CRS)  program  i.s  tn  link 
coastal  resource  managers  with 
meaningful  data,  information  and 
products  derived  from  remote  sensing 
technology'  Through  partnerships  with 
public  and  private  organizations.  CRS 
strives  to  deliver  high-quality  products 
useful  for  coastal  resource  management 
decision-making. 

Project  Proposals 

The  applicant  must  submit  nnn 
original  and  two  copies  of  the 
proposal(s)  by  5  p.m.  (Eastern  time)  on 
januar}'  11,  2002   In  addition  to  the 
proposal(s).  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals)  No  e- 
mail  or  fax  copies  will  be  accepted  All 
project  proposals  must  total  no  mon' 
than  10  pages  (double  spaced,  12-poinl 
font,  and  exclusive  of  appendices) 
Appendices  should  be  limited  to 
materials  that  directly  support  the  mam 
body  of  the  proposal;  e.g..  support 
letters,  resumes,  lists  of  data  sources. 
maps.  All  appendix  material  must  be 
unbound.  All  project  proposals  must 
include  sections  on  the  following  seven 
topics: 

1.  Goals  and  Objectives  Describe  how 
your  approach  will  meet  the  goal  of 
better  measuring  the  quantitative  impact 
of  impervious  surface  on  water  quality. 

2  Background/Introduction   Provide 
background  on  this  problem  and  some 
perspective  on  existing  understanding 
of  this  issue 

3  Audience.  Describe  how  the  results 
of  this  project  can  be  implemented  at 
the  state  coastal  resource  management 
level. 

4.  Project  Description/Methodology. 
Describe  the  specifics  of  the  pro|e(  t  '4- 
5  page  maximum) 

5.  Project  Partners.  Identify  project 
partners  and  their  respective  roles. 

6  Milestones  and  Outcomes  List 
target  milestones,  time  lines,  and 
desired  outcomes  in  terms  of  products 
and/ or  services 

7.  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  folh-ws  the 
categories  and  formats  in  the  N'OAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 


Evaluation  Criteria  (With  Weights)  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NGAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director)  will  use  those 
scores  to  aid  in  making  the  final 
decision  The  selecting  official  also  may 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  and 
institutionally. 

Evaluation  criteria  are: 

1.  Management  Relevance  (10  points) 

•  Does  the  proposed  project  (directly 
or  indirectly)  address  a  critical  national, 
regional,  state,  tribal  or  local 
management  need  relating  directly  to 
growth  management  of  coastal  areas? 

•  Does  the  project  involve 
partnerships  with  a  state  coastal 
management  agency.  National  Estuarine 
Research  Reserve,  and/or  National 
Marine  Sanctuary? 

•  Does  the  proposed  project  have  a 

( iearly  defined  management  audience 
and  do  the  products  have  clearly 
defined  users? 

2  Technical  Merit  (45  points) 

•  Is  the  approach  technically  sound? 

•  Does  the  proposed  project  build  on 
existing  knowledge? 

•  .^re  the  project  goals  and  objectives 
clear  and  concise? 

•  Does  the  proposed  project  provide 
for  long-term  maintenance  or 
sustainability  of  products  and  services? 

•  Is  the  approach  innovative? 

3  .Applicability  and  Effectiveness  of 
I'roducts  and  their  Delivery  (25  points) 

•  Will  the  proposed  project  produce 
useful  (and  easily  used)  products. 
services,  or  an  understanding  for  the 
target  audience  and  users? 

•  K  project  time  line  and  project 
design  likely  to  be  flexible  and 
responsive  to  public  and  user  input? 

•  is  an  evaluation  process  built  into 
the  project'  Is  it  appropriate? 

4  Efficiency  and  Overall 
Qualifications  (20  points) 

•  Is  the  budget  commensurate  with 
the  project  needs' 

•  Are  the  proposers  capable  of 
conducting  a  project  of  the  scope  and 
scale  proposed?  (i.e.,  Are  there  adequate 
qualified  professional,  facility,  and 
administrative  capabilities?) 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year  The  following  schedule 
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lists  the  dates  for  the  project  selectu)n 
and  award  process  for  grants:  Proposal 
Deadline  (with  completed  grant 
package)  lanuary  11,  2002.  Earliest 
Appropriate  Grant  Start  Dat€? — August  1, 
2002.  Note:  All  deadlines  are  for  receipt 
bv  close  of  business  (5  p.m.  Eastern 
time)  on  the  dates  identified.  Receipt  'jf 
proposal  and  grant  package  (with 
original  signatures)  will  be  time 
stamped. 

Fu nding  A va ila bility 

Specific  funding  available  for  the 
award  will  be  finalized  after  NO.\A 
funds  for  Pf'  2002  are  appropriated. 
Publication  of  this  document  does  not 
obligate  NOAA  to  fund  any  specific 
grant  or  to  award  all  or  anv  part  of  the 
available  funds.  Total  anticipated 
funding  is  530,000  over  one  year  and  is 
subject  to  the  availabiiitv  nf  FY  2002 
funding  Only  one  grant  award  is 
anticipated  from  this  annnunc:ement 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing 

Eligibility  Criteria 

Eligible  applicants  are  institutions  of 
higher  education,  other  non-profits, 
commercial  organizations,  state,  local 
and  Indian  tribal  governments  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
announcement,  but  may  be  project 
partners.  Note:  Federal  agencies  or 
institutions  who  are  project  partners 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  .^ct  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutorv'  .Authority  for  these 
programs  is  provided  under  16  U.S.C. 
1456C  (Technical  Assistance) 

Information  Resources  (IR) — Coastal 
Data  and  Information 

Project  Description  ' 

The  Center  seeks  proposals  for 
projects  to  make  coastal  data,  produc  ts, 
and  information  available  on-line  using 
standard  documentation  formats  and 
search  technologies.  Proposals  may  also 
include  projects  concerning  the  rescue 
of  unique  coastal  data  sets  and  the 
conversion  to  electronic  media  of 
coastal  data,  products,  and  information 
The  intent  of  this  program  is  to  increase 


the  numbers  of  and  improve  the 
availability  of  coastal  data  and 
information  needed  by  coastal  resource 
managers  and  their  staffs  to  accomplish 
their  dutie> 

Maximum  anticipated  funding  is 
5200,000  for  a  one  year  period  and  is 
subject  to  the  availabiiitv  of  FY  2002 
apprn[)riations   It  is  intended  that  this 
funding  will  be  distributed  between 
multiple  projects  that  take  the  form  of 
a  grant. 

Background 

The  mission  of  the  Center  is  to  foster 
and  sustain  the  environmental  and 
economic  well-being  of  the  coast  by 
linking  people,  information,  and 
technologv  The  information  Resources 
program  of  the  (Center  helps  coastal 
resource  managers  and  their  staff  find 
the  data  and  information  necessar\'  to 
perform  their  task.s  To  accomplish  this, 
the  information  Resources  program 
improves  access  to  and  increases  the 
availability  of  coastal  data,  products. 
and  information  The  Center  actively 
supports  the  use  of  standards  to 
liorument  and  share  data,  products,  and 
information  In  particular,  the  Center 
supports  the  use  of  the  standards 
accepted  bv  the  FC.DC  and  the  Library 
of  Congress.  By  using  these  standards, 
virtual  networks  of  coastal  data. 
products,  and  informaticm  can  be  built 
that  provide  crucial  input  for  making 
coastal  management  decisions. 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  by  5pm  (Eastern  time)  on 
January  11.  2002   In  addition  to  the 
proposal(s).  the  applicant  must  submit  a 
complete  NC).\A  grants  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  copies  will  be  accepted.  All 
project  proposals  must  total  no  more 
than  10  pages  (double  spaced.  12-point 
font,  and  exclusive  of  appendices). 
Appendices  should  be  limited  to 
materials  that  directly  support  the  main 
bodv  of  the  proposal;  eg  support 
letters,  resumes,  lists  of  data  sources. 
and  maps.  All  appendix  material  must 
be  unbound.  All  project  proposals  must 
includ*'  thr  sections  on  the  four 
following  topics: 

1   Technical  Issues 

•  Project  Description.  Address  how 
the  project  will  be  implemented.  It 
should  include  an  overview  of  the  data, 
product,  or  information  resource  that 
will  be  made  available  on-line  and  any 
plans  for  data  rescue  or  conversion  of 
resources  tfi  electronic  media.  If 
applicable,  it  should  include  plans  for 
the  development  of  a  customized 
interface  and  how  it  will  relate. 


•  Data  and  Information  Description. 
Describe  the  data  and/or  information 
that  will  be  made  available  via  the 
server. 

•  Server  Description.  Describe  how 
the  resource  description  and.  if 
applicable,  the  resource  itself  will  be 
made  available  on-line.  Include  plans 
for  implementing  an  FGDC 
Clearinghouse  node  (server),  catalog 
server,  or  arrangements  for  posting  the 
resource  description  through  an  existing 
server. 

•  Relation  to  Other  Data  Projects.  If 
applicable,  describe  how  this  project 
relates  to  other  ongoing  programs. 

2,  Relevance  ana  Scope 

•  Appropriateness  to  U.S.  Coastal 
Resource  Managers,  Describe  how  the 
data  and/or  information  might  be  used 
by  coastal  resource  managers  and/or 
their  staffs.  Describe  the  scope  of  the 
project  and  who  it  benefits. 

•  Description  of  Metadata  or  Catalog 
Records  Anticipated,  Include  the 
number  of  records  anticipated  and  the 
level  of  detail  included  in  the  metadata 
or  catalog  records, 

3,  Future  Plans 

•  Post-proposal  Plans.  Describe  plans 
for  maintenance  of  the  data  or 
information  resource.  For  data  rescue 
projects,  please  include  plans  for 
archiving  the  data, 

4,  Milestones  and  Budget 

•  Milestones.  Provide  a  schedule  for 
the  project  with  milestones. 

•  Project  Budget.  Provide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grant  package  and  a  brief  narrative  that 
justifies  each  item. 

All  proposals  regarding  data  and  data 
products  must  include  plans  for 
documenting  the  data  and/or  data 
products  using  the  Federal  Geographic 
Data  Committee  (FGDC)  metadata 
standard  and  posting  this  metadata  on  a 
node  (server)  that  is  registered  at  the 
FGDC  Clearinghouse.  Further 
information  on  the  FGDC  metadata 
standard  and  Clearinghouse  architecture 
can  be  found  on  the  FGDC  Web  site  at 
ix-n-w.  fgdc.gov.  Proposals  may  include 
the  development  of  a  customized 
interface  to  the  FGDC  Clearinghouse 
node  (server)  for  improved  access  to  the 
data  or  data  product  resource. 

Proposals  that  include  coastal 
products  and  information  must  include 
plans  for  making  catalog  entries 
searchable  through  a  standard  on-line 
public  access  catalog,  preferably  using 
the  Z39.50  protocol.  Any  new  cataloging 
of  information  materials  (publications, 
CD-ROMS,  videos,  etc.)  must  follow  the 
USMARC  standard.  Consideration  will 
be  given  to  making  pre-existing  catalog 
entries  that  are  not  in  USMARC 
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available  on-line.  More  information  on 
USMARC  and  Z39.50  may  be  found  on 
the  Library  of  Congress  VVeb  site  at 
\\^^■\\■. I oc.gov  Proposals  may  include  the 
development  of  a  customized  interface 
to  a  Z39  50  catalog  server  to  provide 
customized  search  capabilities  to  the 
information  resource. 

Proposals  that  cover  data  rescue  or  the 
conversion  to  electronic  media  of 
coastal  data,  products,  or  information 
must  also  include  plans  for 
documenting  the  data,  products,  and/or 
information  using  the  appropriate 
standard  mentioned  above.  In  addition, 
proposals  for  rescuing  data  must 
include  plans  for  archiving  the  data  at 
an  appropriate  national  data  center. 

Evaluation  Criteria  Iwith  Weightsl  and 
Selection  Process 

Review  panels,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
re\iewers.  will  be  established  to  assist 
in  the  evaluation  of  the  proposals.  Each 
member  of  the  review  panel  will  review 
independently  each  proposal  using  the 
evaluation  criteria.  The  reviewers  will 
not  provide  consensus  advice.  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (Center  Director]  will  use  those 
scores  when  she/he  makes  the  final 
decision.  The  selecting  official  also  ma\ 
consider  program  policy  factors  in  the 
final  decision  to  ensure  Center  projects 
are  balanced  geographically  and 
institutionally.  Evaluation  criteria  are: 

1.  Technical  merit  (40  points).  The 
proposal  will  be  judged  on  the  technical 
merit  on  the  plans  for  development  of 
metadata  or  new  catalog  records,  how 
the  FGDC  Clearinghouse  or  catalog 
server  will  be  implemented,  and,  if 
applicable,  plans  for  development  of 
additional  search  interfaces,  data  rescue, 
and  conversion  to  electronic  media. 
Proposals  which  do  not  directly  address 
how  metadata/catalog  records  will  be 
produced,  or  how  the  Clearinghouse/ 
Catalog  ser\'er  will  be  implemented  will 
not  be  considered  acceptable. 

2.  Relevance  and  scope  (35  points). 
The  proposal  will  be  judged  on  the 
importance  of  the  resource  to  coastal 
management  issues.  Priority  will  be 
given  to  those  proposals  that  provide 
detailed  (1  level  catalog  or  full  FGDC 
metadata  record)  versus  less  detailed  (K 
level  catalog  or  "metalite"  record). 

3.  Future  plans  (15  points).  The 
proposal  will  be  judged  on  the  plans  for 
future  maintenance  of  the  descriptive 
records  (metadata  or  catalog  records) 
and  Clearinghouse  or  catalog  server. 

4  Milestones  and  budget  (10  points). 
The  proposal  will  be  judged  on  the 
amount  requested  versus  the  technical 
merit  and  relevance. 


Selection  Schedule 

Proposals  will  be  rcxiewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants:  Proposal 
deadline  with  completed  grant 
package — January  11.  2002.  Earliest 
approximate  grant  start  date — .August  1. 
2002,  Note:  .Ml  deadlines  are  ffir  receipt 
by  close  of  business  (5  p  m,  K^.^tern 
time)  on  the  dates  identified   Kei  cipi  of 
proposal  and  grant  package  with 
original  signatures  will  be  time 
stamped. 

Funding  Availnhihtv 

Specific  funding  available  for  awards 
will  be  finalized  after  \'().\.'\  funds  for 
FY  2002  are  appropriated  Total  funding 
available  for  this  grant  with  the 
Information  Resources  program  is 
anticipated  to  be  no  mon'  than  S2()0,()no 
and  funding  will  be  distributed  over 
multiple  projects.  Publicatitm  of  this 
notice  does  not  obligate  NO.A.-X  to  fund 
any  specific  grant  or  to  award  all  or  an\ 
part  of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  this  program 
announcement  and  no  additional  weight 
will  be  given  to  proposals  with  cost 
sharing. 

Eligibility  Criteria 

Eligible  applicants  are  instifuticjns  of 
higher  education,  hospitals,  other  non- 
profits, foreign  governments, 
organizations  under  the  jurisdic:tion  of 
foreign  governments,  international 
organizations,  and  state,  local  and 
Indian  tribal  governments.  Commercial 
organizations  that  have  a  formal 
collaborative  partnership  with  a  state  or 
local  resource  coastal  management 
office  are  encouraged  to  apply   Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistanc  e  under  this 
notice,  but  may  be  project  partners. 
Note:  Federal  agenc:ies  or  institutions 
who  are  project  partners  must 
demonstrate  that  they  ha\e  legal 
authority  to  rtH:ei\'e  funds  from  another 
federal  agency  in  excess  of  their 
appropriation   Because  this 
announcement  is  not  proposing  to 
procure  goods  or  ser\'ices  from 
applicants,  the  Economv  Ac\  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Authority 

Statutorv  authoritv  for  these  programs 
is  16  U.S.C.  1456C(technHal 
Assistance). 


Dire(  tor's  Offite — (Coastal  ManayemenI 
Decision  .Making  luols 

Project  Description 

The  Center  seeks  proposals  for 
projects  under  which  the  applicant(s) 
will  design  and  apply  prototype 
decision  making  tools  and  information 
products  for  coastal  resource 
management.  Emphasis  will  be  placed 
on  projects  that  address  coastal  habitat 
management.  Projects  should  be  based 
on  a  clear  understanding  of  federal, 
state,  and  local  coastal  managers'  needs, 
and  assessment  of  their  capabilities  to 
address  these  needs.  Projects  should 
include  the  design  of  customized 
training  products  to  accelerate 
introduction  of  results  to  the  target 
audience  and  to  guide  users  through 
performing  procedures  and  making 
decisions  using  new  tools.  Total 
available  funding  is  anticipated  to  be 
between  Si 00,000  to  $200,000.  for  one 
year,  subject  to  the  availability  of  federal 
appropriations.  The  Center  expects  to 
award  only  one  to  two  grants  under  this 
announcement. 

Background 

The  goal  is  to  make  it  possible  for 
coastal  managers  and  regulators  at  all 
levels  to  use  the  best  technology  and 
information  to  make  science-based 
decisions  for  managing  coastal 
resources.  The  Center  supports  this  goal 
by  establishing  coalitions  at  all  levels 
in(  hiding  government,  academia,  and 
pri\  ate  and  non-profit  organizations  to 
de\  elop  and  test  decision  making  tools 
and  information  products  for  coastal 
management 

Projects  must  directly  address  habitat 
management  issues  that  are  both  of  loCal 
significance  and  of  regional  importance. 
Products  should  be  market  driven  and 
( <im[)atible  with  end  users'  capabilities. 
The  project  scope  would  involve  design 
and  development  of  a  prototype,  field 
application  and  evaluation  with  end 
users,  final  product  development,  and 
training.  Past  experience  has  revealed 
that  this  iterative  process  is  best 
accomplished  by  coalitions  of 
technology  developers,  technology 
deliverers,  and  end  users. 

Rojps  and  Rpsponsibiiitips 

It  is  intended  that  each  project  be 
implemented  as  a  partnership  between 
the  recipient  and  end-users  of  the 
project's  products.  In  their  proposals, 
potential  recipients  should  propose  the 
respective  roles  and  responsibilities  of 
the  recipient  and  any  project  partners. 
.\i  a  minimum,  the  roles  and 
responsibilities  of  the  recipient  shall 
inrlude; 
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•  Identihing  the  management  issues 
tliat  guide  development  of  the  product 

•  Identihing  the  information  needed 
to  address  the  issues 

•  Developing  partnerships  with  other 
end  users,  including  members  of  the 
coastal  management  community 

•  Developing  and  collecting  the 
information  and  tools  needed  tn  address 
the  management  issues 

•  Developing  all  other  infrirmation 
needed  to  assess  the  quality  and  utility 
of  the  data  and  tools 

•  Determining  how  the  products 
should  be  organized  to  maximize  utility 
to  the  end  users 

Project  Proposals 

The  applicant  must  submit  one 
original  and  two  copies  of  the 
proposal(s)  bv  5  p  m.  (Eastern  time)  on 
januarv'  11.  2002.  In  addition  to  the 
proposal,  the  applicant  must  submit  a 
complete  NOAA  grants  application 
package  (with  signed  originals).  No  e- 
mail  or  fax  copies  will  be  accepted.  All 
project  proposals  must  include  the 
following  sections  and  total  no  more 
than  1.5  pages  (double  spaced.  12-point 
font,  and  exclusive  of  appendice>). 
Appendices  should  be  limited  to 
materials  that  directlv  support  the  main 
body  of  the  proposal;  e.g.,  support 
letters,  resumes,  lists  of  data  sources, 
maps.  All  appendices  material  must  be 
unbound,  .Ml  project  proposals  must 
include  sections  on  the  following  topics: 

1  Goals  and  Gbjecti\es.  Identify'  tne 
specific  management  goals  and  objective 
of  the  project   including  description  of 
current  management  goals  that  are  not 
being  achieved,  how  products  from  the 
project  will  significantly  address  that 
deficiency,  and  the  benefits  that  will 
result  to  the  coastal  management 
community  and  other  end  users. 

2  Background/introduc:tion-  Provide 
sufficient  background  information  for 
reviewers  to  independently  assess  the 
local  significance  and  regional 
importance  of  the  management  goals 
that  will  be  addressed  by  the  project. 
Summarize  the  status  of  anv  existing 
efforts  to  address  these  ^oals 

3  Audience,  IdentiK'  potential  users 
of  the  product,  how  those  users  will 
incorporate  the  product  into  their 
management  needs,  and  identif% 
training  needed  for  users  to  make  full 
use  of  the  products 

4.  Project  DescnptionMethodologv 
Provide  a  general  work  plan  that  divides 
the  project  into  discrete  steps,  identifies 
critical  decision  points,  and  discusses 
any  obstacles  to  completing  the  project 
that  may  require  special  planning  One 
of  the  initial  tasks  of  the  project  will  be 
for  the  recipient  to  prepare  a  detailed 
task  plan.  The  work  plan  requestetl  for 


this  part  of  the  proposal  should 
demonstrate  that  the  recipient  and 
partners  have  sufficient  local  knowledge 
of  the  management  problems  to  lead  a 
joint  effort  directed  toward  developing 
appropriate  solutiims. 

5.  Project  Partners  and  Support. 
Identify-  project  partners  and  describe 
their  respective  roles.  Describe  the 
resources  the  recipient  and  partners 
have  for  conduc  ting  the  project 
including  personnel  qualifications 
(education,  experience,  and  time 
available  to  work  on  the  project). 
facilities,  equipment,  and,  to  the  extent 
practicable,  the  information  and  tools 
already  available.  Describe  how  widely 
the  project  is  supported  within  the 
coastal  management  community  and 
provide  evidence  of  that  support. 

6.  Milestone  Schedule.  List  target 
milestones,  timelines,  and  describe  how 
each  milestone  addresses  project 
objectives. 

7.  Project  Budget.  Prcnide  a  detailed 
budget  breakdown  that  follows  the 
categories  and  formats  in  the  NOAA 
grants  package  and  a  brief  narrative 
justification  of  the  budget. 

Evaluation  Criteria  iWith  W'ei^htsl  and 
Selection  Process 

A  review  panel,  composed  of  two 
NOAA  and  at  least  two  non-NOAA 
reviewers,  will  be  established  to  assist 
in  the  evaluation  of  proposals.  All 
proposals  received  will  be  ranked 
according  to  score  and  the  selecting 
official  (the  Center's  Director)  will  use 
those  scores  to  aid  in  making  the  final 
decision.  The  selecting  official  may  also 
consider  program  polic\'  factors  in  the 
final  decision  to  ensure  the  Cienter's 
projects  are  balanced  geographically  and 
institutionally.  Evaluation  criteria  are; 

1.  Significance  (20  points) — How  well 
the  proposal  demonstrates  the  local 
significance  and  regional  importance  of 
the  issues  or  management  objectives 
that  will  guide  development  of  the 
project  products.  At  a  minimum,  the 
proposal  must  identify  management 
goals  that  currentlv  are  not  being 
achieved,  describe  how  products  from 
the  project  will  significantly  address 
that  deficiency,  and  the  benefits  that 
will  result  to  the  public  and  coastal 
management  (;omnuinitv. 

2  Technical  .\pproach  (30  points) — 
How  well  the  proposal  divides  the 
project  into  discrete  tasks  that  make 
effective  use  of  the  technical  capabilities 
of  the  cooperator  and  partners.  This 
factor  also  includes  the  technical  merit 
of  the  process  that  the  cooperator  has 
outlined  for  developing  the  project's 
products 

3  nutc;omes  (20  points)— ^How  well 
the  applicant  demonstrates  that  the 


project  outcomes  significantly  will 
address  the  management  issues  targeted 
by  the  project  and  that  the  collective 
resources  of  the  applicant  and  partners 
will  ensure  projected  outcomes  are  met. 

4.  Partnerships  (20  points) — How  well 
the  proposal  demonstrates  that  the 
project  is  broadly  supported  by  the 
coastal  management  community,  that  a 
broad  group  of  end  users,  including 
coastal  managers  and  constituent 
groups,  will  contribute  to  design  and 
assembly  of  products:  that  a  broad  group 
of  coastal  managers  and  other  end  users 
will  use  the  products;  and  that  the 
knowledge  and  expertise  of  the 
cooperator  and  partners  will  be 
effectively  leveraged. 

,5.  Cost  Efficiency  (10  points) — How 
well  the  proposal  demonstrates  that  the 
budget  is  commensurate  with  project 
needs  and  that  the  partnerships 
employed  will  impro\e  the  overall  cost 
effectiveness  of  the  project  and  value  of 
the  products.  There  is  no  requirement 
for  cost  sharing. 

Selection  Schedule 

Proposals  will  be  reviewed  once 
during  the  year.  The  following  schedule 
lists  the  dates  for  the  project  selection 
and  award  process  for  grants.  Proposal 
Deadline  (with  completed  grant 
package) — January  11.  2002.  Earliest 
Approximate  Grant  Start  Date  August  1, 
2002.  NOTE:  The  deadline  is  close  of 
business.  5:00  PM  Eastern  time,  on  the 
date  identified.  Receipt  of  proposal  and 
grant  package  (with  original  signatures) 
will  be  time  stamped. 

Funding  Availability 

Specific  funding  available  for  awards 
will  be  finalized  after  NOAA  funds  for 
FY2002  are  appropriated  and  made 
available.  Total  funding  available  under 
this  announcement  for  projects  to  scope, 
develop  and  test  prototype  coastal 
management  decision-making  tools  and 
information  products  will  be  between 
5100,000  and  5200,000.  Publication  of 
this  notice  does  not  obligate  NOAA  to 
fund  any  specific  grant  or  to  award  all 
or  any  part  of  the  available  funds. 

Cost  Sharing 

There  is  no  requirement  for  cost 
sharing  in  response  to  these  guidelines. 
However,  proposals  that  include  cost 
sharing  or  other  in-kind  resources  will 
likely  score  highly  under  the  criteria  on 
cost  efficiency  above. 

Eligibility  Criteria 

Applications  for  projects  under  this 
announcement  may  be  submitted,  in 
accordance  with  the  procedures  set 
forth  in  these  specific  guidelines,  by  any 
regional,  state  or  local  government 
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agency:  college  or  university;  nonprofit 
f)rganization:  cooperative  research  unit; 
or  private  sector  firm.  Other  federal 
agencies  or  institutions  are  nnt  eligible 
to  receive  federal  assistance  under  this 
notice  but  may  be  project  partners. 

Authority 

Statutory  authority  for  these  programs 
is  provided  under  16  U.S.C.  1456c 
(Technical  Assistance);  and  15  U.S.C. 
1540  (Cooperative  Agreements). 

General  Information  for  all  Programs 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  01,  2001  (66  PR  49917),  are 
applicable  to  this  solicitation. 

The  recipients  must  comply  with 
Executive  Order  12906  regarding  any 
and  all  geospatial  data  collected  or 
produced  under  grants  or  cooperative 
agreements.  This  includes  documenting 
all  geospatial  data  in  accordance  with 
the  Federal  Geographic  Data  Committee 
Content  Standard  for  digital  geospatial 
data. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  the 
Administrative  Procedure  Act  (APA)  or 
any  other  law  for  this  notice  concerning 
grants,  cooperative  agreements,  benefits, 
and  contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
purposes  of  the  Regulatorv  Flexibilitv 
Act  (RFA). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
0MB  control  number.  The  use  of  the 
standard  grants  application  package 
referred  to  in  this  notice  involves 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A. 
424B,  SF-LLL,  and  CD-346  have  been 
approved  by  OMB  under  the  respective 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  0348-0046,  and  0605- 
0001. 

Dated:  Ot  tober  .t,  2001 
lamison  S.  Hawkins. 

Deputy  At^sistant  Administrator  for  Ocean 
Sen  ices  and  Coastal  Zone  Management 
|FR  Do(  .  01-2,5776  Filed  10-12-01.  8  4.t  ani] 
BILUNG  CODE  SSIO-CT-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  001214350-1240-02.  ID, 
082701 G] 

RtN  0648-ZB08 

Financial  Assistance  for  Research  and 
Development  Projects  in  the  Gulf  of 
Mexico  and  Off  the  U.S.  South  Atlantic 
Coastal  States;  Marine  Fisheries 
Initiative  (MARFIN) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  solicitation  jnr 

applications, 

SUMMARY:  Subject  to  the  availability  of 
funds,  NMFS  (hereinafter  referred  to  as 
"we"  or  "us")  announces  the 
availability  of  Federal  assistance  unfior 
the  Marine  Fisheries  Initiative 
(MARFIN]  Grant  Program  This 
announcement  provides  guidelines, 
evaluation  criteria  and  selection 
procedures  for  the  program 

Under  the  MARFIN  program,  we 
provide  financial  assistance  for  researt  h 
and  development  projects  that  optimize 
the  use  of  fisheries  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic  States  of 
North  Carolina.  South  Carolina,  (ienrgirf. 
and  Florida  involving  the  U.S.  fishing 
industry  (recreational  and  cnmmerriali 
including  fishery'  bii)log\'.  resoure*- 
assessment,  socio-ecnnomit  assessment, 
management  and  conservation,  selected 
harvesting  methods,  and  fish  handling 
and  processing 
DATES:  We  must  receive  your 
application  by  close  of  business  (5  p.m. 
eastern  daylight  time  on  Decemb»'r  14 
2001.  Applications  rec:ei\ed  after  that 
time  will  not  be  considered  for  funding; 
ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  applications(s-  to  Ellie 
Francisco  Roche.  Chief.  Slate  Federal 
Liaison  Office.  Southeast  Regional 
Office.  NMFS,  9721  Executive  Center 
Drive,  N.,  St.  Petersburg.  FL  ,T3702   Vnu 
may  also  obtain  the  application  package 
from  the  MARFIN  Home  Page  at  http 
/caldera.sero.nmfsgov/grants  programs 
marfin. 

You  must  submit  one  signed  nnginal 
and  nine  signed  copies  of  the  completed 
application  (including  supporting 
information).  We  will  accept  neither 
facsimile  applications,  nor 
electronically  fonvarded  applications 
FOR  FURTHER  INFORMATION  CONTACT:  11  lu 
Francisco  Roche.  Chief.  State/Federal 
Liai.son  Office.  (727)  570-5324. 


SUPPLEMENTARY  INFORMATION: 
I.  Inlrodudicm 
A.  Background 

MARFIN  is  a  competitive  Federal 
assistance  program  that  funds  projects 
seeking  to  optimize  research  and 
development  benefits  from  US  marine 
fishery  resources  through  cooperative 
efforts  involving  the  best  research  and 
management  talents  to  accomplish 
priority  activities.  Projects  funded  under 
MARFIN  provide  answers  for  fishery 
needs  covered  by  the  NMFS  Strategic 
Plan,  available  from  the  Southeast 
Regional  Office  (see  ADDRESSES), 
particularly  those  gortl-  n  LiUng  to: 
rebuilding  over-fished  marine  fisheries, 
maintaining  currently  productive 
fisheries,  and  integrating  conservation 
of  protected  species  and  fisheries 
management.  Areas  of  emphasis  for 
MARFIN  are  formulated  from 
recommendations  received  from  non- 
Federal  scientific  and  technical  experts 
and  from  NMFS'  research  and 
operations  officials. 

B  Funding 

We  are  soliciting  applications  for 
Federal  assistance  pursuant  to  15  U.S.C. 
713c-3(d).  This  document  describes  how 
you  can  apply  for  a  grant  or  cooperative 
agreement  under  the  MARFIN  Grant 
Prot;rHin  .md  how  up  will  determine 
whii  )i  ajiplaations  we  will  fund. 

Approximately  $2.0  million  may  be 
available  in  fiscal  year  (FY)  2002  for 
funding  projects.  This  amount  includes 
possible  in-house  projects  and  $750,000 
for  1-year  projects  for  red  snapper 
research.  (See  II.  Funding  Priorities.) 
Publication  of  this  notice  obligate's 
neither  NMFS  to  award  any  specific 
craiit  or  cooperative  agreement  nor  all  or 
,iu\  parts  of  the  available  funds 

Project  proposals  accepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components 
and  severable  tasks  to  be  funded  during 
each  budget  period  do  not  compete  for 
funding  in  subsequent  budget  periods 
u  ithin  the  approved  project  period 
However,  funding  for  subsequent 
[iroiect  components  is  contingent  upon 
the  availability  of  funds  and  satisfactory 
performance  and  Is  at  the  sole  discretion 
of  the  agency. 

C  Catalog  of  Federal  Domestic 
Assistance 

This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  under  program  number 
1 1  A33.  Marine  Fisheries  Initiative 
(.MARFIN). 
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II.  Funding  Priorities         i 

YnuT  prnpdsal  must  address  one  of 
the  priuritips  listed  below  as  they 
pertain  to  federally  managed  species  or 
species  relevant  to  Federal  fisheries 
management  If  vou  select  more  than 
one  priority,  ynu  should  list  first  on 
your  application  the  priority  that  most 
closelv  reflects  the  objectives  of  your 
proposal. 

Highest  consideration  is  given  to 
funding  projects  that  have  the  greatest 
probabilitv  of  recovering,  maintaining. 
improving,  or  developing  fisheries; 
improving  the  understanding  of  factors 
affecting  recruitment  sut:cess:  and/or 
generating  increased  values  and 
recreational  opportunities  for  fisheries. 
Projects  are  evaluated  as  to  the 
likelihood  of  achieving  these  objectives. 
with  consideration  of  the  magnitude  of 
the  eventual  economic  or  social  benefits 
that  may  be  realized  Priority  is  given  to 
funding  projects  in  the  subject  areas 
listed  in  this  section,  but  proposals  in 
other  areas  are  considered  on  a  funds- 
available  basis.  There  is  no  preference 
between  short-term  and  long-term 
projects 

A  Bycatch 

The  bvcatch  f)f  biological  organisms 
(including  interactions  with  sea  turtles 
and  marine  mammals)  by  various 
fishing  gears  can  have  wide-reaching 
impacts  from  a  fisher\''s  management 
and  an  ecological  standpoint,  with  the 
following  major  concerns- 

1.  Shnmp  trawl  fishprif";  Studies  are 
needed  to  contribute  to  the  regional 
shrimp  trawl  bycatch  program 
(including  the  southern  US.  Atlantic 
rock  shrimp  fisherv)  being  conducted  bv 
NMFS  in  cooperation  with  state 
fisheries  management  agencies. 
commercial  and  recreational  fishing 
organizations  and  interests, 
environmental  organizations, 
universities.  Councils,  and 
Commissions  Specific  guidance  and 
research  requirements  are  cimtained  in 
the  Cooperative  Bycatch  Plan  for  the 
Southeast,  available  from  NMFS  (see 
ADDRESSES!   In  particular,  the  studies 
should  address: 

(a)  Data  c:(jllection  and  analyses  to 
expand  and  update  current  bycatch 
estimates,  temporally  and  spatiallv 
emphasizing  areas  of  greatest  impact  hv 
shrimping  Sampling  effort  should 
include  estimates  of  numbers,  weight. 
and  random  samples  of  size  (age) 
structure  of  associated  bycatch  complex, 
with  emphasis  on  those  overfished 
species  under  the  jurisdiction  of  the 
Councils  Date  collection  should  also 
include  mortality,  age.  and  length 


informatirm  tnr  r"'i  drum  in  both 
inshore  and  i.jitshore  shrimp  fisheries. 

(b)  Assessment  of  the  status  and 
condition  offish  stoc:ks  significantly 
impacted  by  shrimp  trawler  bycatch. 
with  emphasis  given  to  o\  erfished 
species  under  the  jurisdiction  of  the 
Councils.  Other  sources  of  fishing  and 
nonfishing  mortality  should  be 
considered  and  quantified  as  well. 

(c)  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

(d)  Improved  methods  for 
communicating  with  and  improving 
technology  and  information  transfer  to 
the  shrimp  industry. 

(e)  Development  and  e\aluati(m  of 
statistical  methods  to  estimate  the 
bycatch  of  priority  management  species 
in  the  Gulf  and  South  Atlantic  shrimp 
trawl  fisheries. 

2.  Pelagic  longUne  fisheries.  Several 
pelagic  longline  fisheries  exist  in  the 
Gulf  and  South  Atlantic,  targeting 
highly  migratory  species,  such  as  tunas, 
sharks,  and  swordfish.  Priority  areas 
include; 

(a)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles,  marine 
mammals,  bdlfish.  and  overfished 
finfish  species/ stocks. 

(b)  Assessment  of  the  biological 
impact  of  longlinp  bvcatch  on  related 
fisheries. 

3.  Reef  fish  fisheries.  The  reef  fish 
complex  is  exploited  by  a  variety  of 
fishing  gear  and  tactics  The  following 
research  on  bycatch  of  reef  fish  species 
is  needed: 

(a)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles  and 
marine  mammals. 

(b)  Characterization  and  assessment  of 
the  impact  of  bvcatch  of  undersized 
target  species,  including  release 
mortalitv.  during  recreational  fishing 
and  during  commercial  longline.  bandit 
gear  and  trap  fishing. 

(c)  Determination  of  the  release 
mortality  by  depth  of  red  snapper 
caught  on  commercial  bandit  rigs  that 
are  electrically  or  hydraulicly  powered. 

4   Finfish  tnnvl  fishprips.  .Studies  are 
needed  on  quantification  and 
qualification  of  the  bycatch  in  finfish 
trawl  fisheries,  such  as  the  flounder  and 
fivnet  fisheries  in  the  South  Atlantic. 

5.  Gillnet  fisherips.  Studies  are  needed 
on  quantification  and  qualification  of 
the  bycatch  in  coastal  and  shelf  gillnet 
fisheries  for  scinenids.  scombrids. 
bluefish.  monkfish.  and  dogfish  sharks 
of  the  South  .\tlantic  and  Gulf  of 
Mexico  (partifularlv  interaction  with 


sea  turtles  and  marine  mammals). 
Development  and  evaluation  of  gear  and 
fishing  tactics  to  minimize  bycatch  of 
undersized  and  non-target  species, 
including  marine  mammals  and  sea 
turtles,  is  also  needed 

6.  Economic  consiclprations  of  bycatch 
reduction,  (a)  Develop  and  test  models, 
using  actual  or  hypothesized  data,  that 
explicitly  consider  the  economic 
impacts  to  the  directed  fishery  and  gains 
to  the  bycatch  fishery.  The  models 
should  include  the  effects  of  the 
management  systems  for  the  directed 
and  bycatch  fisheries  and  should 
attempt  to  describe  criteria  for  the 
correct  level  of  bycatch  reduction  (e.g., 
marginal  cost  and  value  of  reduction  are 
equal). 

(b)  Develop  economic:  incentives  and 
other  innovative  alternatives  to  gear  and 
season/area  restrictions  as  ways  to 
reduce  bycatch.  The  proposal  should 
attempt  to  contrast  the  relative  costs, 
potential  gains,  and  level  of  bycatch 
reduction  associated  with  traditional 
methods  and  any  innovative  alternatives 
addressed  by  the  proposal. 

(c)  Describe  the  costs  and  returns 
performance  of  South  Atlantic  and  Gulf 
of  Mexico  shrimp  fisheries  as  necessary 
background  for  the  economics  of 
bycatch  reduction.  (See  Section  V.C.I,, 
regarding  collection  of  information.) 

B  Reef  Fish 

Some  species  within  the  reef  fish 
complex  are  exhibiting  signs  of  being 
overfished,  either  because  of  directed 
efforts  or  because  of  being  the  bycatch 
of  other  fisheries.  The  ecology  of  reef 
fish  makes  them  vulnerable  to 
overfishing,  because  they  tend  to 
concentrate  over  specific  types  of 
habitat  with  patchy  distribution.  This 
behavior  pattern  can  make  traditional 
fishery  statistics  misleading.  Priority 
research  areas  include: 

1.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries  (a) 
Age  and  grov.'th  of  reef  fish.  (1) 
Description  of  age  and  growth  patterns, 
especially  for  red.  vermilion,  gray,  and 
cubera  snappers;  gray  triggerfish;  gag; 
black  grouper;  hogfish;  redporgy;  and 
other  less  dominant  forms  in  the 
management  units  for  which  data  are 
lacking. 

(2)  Contributions  to  the  development 
of  annual  age-length  keys  and 
description  of  age  structures  for 
exploited  populations  for  all  species  in 
the  complex  addressed  in  the  Reef  Fish 
and  Snapper/Grouper  Management 
Plans  for  the  Gulf  and  South  Atlantic, 
respectively,  prioritized  by  importance 
in  the  total  catch. 


Federal  Register/ Vol.  66.  No.  199/Monddy.  October  15.  2001    Notices 


52391 


(3)  Design  of  sampling  systems  tn 
provide  a  production-style  aging 
program  for  the  reef  fish  fishery. 
Effective  dockside  sampling  programs 
are  needed  over  a  wide  geographic 
range,  especially  for  groupers,  to  collect 
information  on  reproductive  state,  size. 
age.  and  sex. 

(b)  Reproduction  studies  of  reef  fish 
(1)  Maturity  schedules,  fecundity,  and 
sex  ratios  of  commercially  and 
recreationally  important  reef  fish, 
especially  gray  triggerfish.  gag,  and  red 
porgy  in  the  Gulf  and  South  Atlantic. 

(2)  Studies  of  all  species  to 
characterize  the  actual  reproductive 
contribution  of  females  bv  age 

(3)  Identification  and  characterization 
of  spawning  aggregations  by  species, 
area,  size  group  and  season. 

(4)  Effects  of  fishing  on  changes  of  sex 
ratios  for  gag.  red  grouper,  and  scamp, 
and  disruption  of  aggregations. 

(5)  Investigations  of  the  reproductive 
biology  of  gag.  red  grouper  and  other 
grouper  species. 

(c)  Recruitment  of  reef  fish.  (1 )  Source 
of  recruitment  in  Gulf  and  South 
Atlantic  waters,  especially  for  snappers, 
groupers,  and  amberjacks. 

(2)  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag. 
gray  snapper,  and  lane  snapper  to 
estuarine  habitats  off  the  west  coast  of 
Florida  and  to  similar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 
development  of  an  index  of  juvenile  gag 
recruitment  for  the  South  Atlantic  based 
on  historical  databases  and/or  field 
studies. 

(3)  The  contribution  of  live-bottom 
habitat  and  habitat  areas  of  particular 
concern  (Oculina  banks)  off  Fort  Pierce. 
Florida  and  off  west  central  Florida  to 
reef  fish  recruitment. 

(d)  Stock  structure  of  reef  fish.  (1) 
Movement  and  migration  patterns  of 
commercially  and  recreationally 
valuable  reef  fish  species,  especially  gag 
in  the  Gulf  and  South  Atlantic  and 
greater  amberjack  between  the  South 
Atlantic  and  Gulf 

(2)  Biochemical/immunological  and 
morphological/meristic  techniques  to 
allow  field  separation  of  lesser 
amberjack,  almaco  jack,  and  banded 
rudderfish  from  greater  amberjack  to 
facilitate  accurate  reporting  of  catch. 

(3)  Stock  structure  of  greater 
amberiack  in  the  Gulf  and  South 
Atlantic. 

(4)  Fishery  dependent  and  fishery 
independent  data  of  wreakfish  from  the 
eastern  North  Atlantic. 

2.  Population  assessment  of  reef  fish. 
(a)  Effect  of  reproductive  mode  and  sex 
change  (protogynous  hermaphroditism) 
on  population  size  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 


in  the  fisheries  and  the  significance  to 
proper  management 

(b)  Source  and  quantification  of 
natural  and  human-induced  mortalities, 
including  release  mortality  estimates  for 
charter  boats,  headboats.  and  pri\  ate 
recreational  \essels.  espotidlh  for  red 
snapper  and  the  grouper  complex, 

(c)  Determination  of  the  habitat  and 
limiting  factors  for  important  reef  fish 
resources  in  the  Gulf  and  South 
Atlantic. 

(d)  Description  of  habitat  and  fish 
populations  in  the  deep  reef  community 
and  the  prcv  distributions  supporting 
the  community 

(p)  Development  of  statistically  valid 
indices  of  abundance  for  important  reef 
fish  species  in  the  South  Atlantic  and 
Gulf,  especially  red  grouper,  (joliath 
grouper,  speckled  hind,  red  porgy, 
Warsaw  grouper  and  Nassau  grouper. 

(f)  Assessment  of  tag  pprfomiance  on 
reef  fish  species,  primarih  snappers  and 
groupers.  Characteristics  examined 
should  include  shedding  rate,  effects  on 
growth  and  sur\ival.  and  ultimatelv  the 
effects  of  these  characteristics  on 
estimations  of  vital  population 
parameters. 

(g)  Stock  assessments  to  establish  th*' 
status  of  major  recreational  and 
commercial  species  Innovative  methods 
are  needed  for  stock  assessments  of 
aggregate  species,  including  the  effect  nf 
fishing  on  genetic  structure  and  the 
incorporation  of  sex  change  for 
protogynous  hermaphrodites  into  stuck 
assessment  models. 

(h)  Assessment  of  Florida  Bav 
recoverv'  actions  on  reef  fish  rec  ruitment 
and  survival. 

3.  Management  of  reef  fish   (a) 
Research  in  direct  support  of 
management,  including  c:atch-and- 
release  mortalities,  by  gear  and  depth 

(b)  Evaluation  of  the  use  of  marine 
reserves  as  an  alternative  or  supplement 
to  current  fisher\'  management  practices 
and  measures  for  reef  fish  Studies 
should  focus  on  the  Experimental 
Oculina  Reef  Resene.  the  Florida  Kevs 
National  Marine  Sanctuary,  as  well  as 
on  the  identification  of  prime  sites  for 
the  establishment  of  reser\'es  in  the  US 
south  Atlantic  and  Gulf  of  Mexico 

(c)  Characterization  and  evaluation  of 
biological  impacts  (e.g..  changes  in  age 
or  size  structure  of  reef  fish  populations 
in  response  to  management  strategies). 

(d)  Evaluation  of  vessel  log  data  for 
monitoring  the  fishery-  and  for  providing 
biological  and  economic  information  for 
management;  and  methods  for  matching 
log  data  to  Trip  Information  Program 
samples  for  indices  of  effort. 

(e)  For  the  US.  Caribbean,  collection 
of  economic  cost  and  returns  data 
sufficient  to  evaluate  management 


proposals  to  limit  the  use  of  fish  and/ 
or  lobster  traps,  (See  Section  V.C.l., 
regarding  collection  of  information.) 

(f)  Determine  the  value  and  economic 
impact  of  recreational  angling  in  the 
headboat  fishery  of  the  U.S.  Caribbean. 
This  will  require  the  use  of  data  to 
generate  recreational  demand  equations 
for  trips  in  general  and  for  various  key 
species.  Economic  impact  assessment 
will  require  the  collection  of 
appropriate  expenditure  data  and 
imputation  using  standard  impact 
assessment  software,  (See  Section 
V.C.l..  regarding  collection  of 
information.) 

C  Red  Snapper  Research 

Tht'  Sustainable  Fisheries  Act  of  1996 
required  the  Secretary'  of  Commerce  to 
conduct  a  thorough  and  independent 
evaluation  of  the  scientific  and 
management  basis  for  conserving  and 
managing  the  red  snapper  fishery. 
NMFS  has  developed  a  research  plan  to 
improve  the  management  of  red  snapper 
to  address  this  requirement.  The 
research  priorities  below  are  based  on 
this  research  plan. 

1.  Red  snapper  bycatch.  The  bycatch 
of  red  snapper  can  have  significant 
impacts  from  a  fisheries  management 
and  ecological  standpoint.  Research  on 
hvcatch  of  red  snapper  should  focus  on 
the  following: 

(d)  Shrimp  trawl  bycatch  of  red 
•^luipper  SpcH;ific  guidance  and  research 
requirements  are  contained  in  the 
Cooperative  Bycatch  Plan  for  the 
Southeast,  available  from  NMFS  (see  ). 
Studies  are  needed  to  address: 

(1)  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch  of  red 
snapper 

iJ.)  Development  and  evaluation  of 
statistical  methods  to  estimate  the 
bvcatch  mortality  of  red  snapper  in  the 
Gulf  shrimp  trawl  fisheries. 

{:V<  Studu's  of  the  survival  rates  of 
juvenile  red  snapper  that  escape  shrimp 
trawls  through  bvcatch  reduction 
devices  (BRDs).  ' 

(b)  Directed  red  snapper  fisheries  The 
reef  fish  fishery-  is  exploited  by  a  variety 
nf  fishing  gear  and  tactics.  The 
following  research  on  regulatory 
disc  ards  is  needed  to  better  evaluate  the 
efft»ctiveness  of  management  measures 
such  as  minimum  size  limits  and  closed 
seasons: 

(1)  Development  and  evaluation  of 
year  and  fishing  tactics  to  minimize  the 
bvcatch  of  or  increase  the  survival  of 
discarded  red  snapper  and  other  reef 
fish  species. 

(2)  Characterization  and  assessment  of 
the  impact  of  bycatch  of  undersized  reef 
fish  species,  including  release  mortality. 
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during  recreational  and  cnnimf^rci.il 
fishing.  Research  on  the  catch-and- 
release  mortality  of  red  snapper  and 
other  reef  fish  species,  by  gear  (e.g.. 
capture  by  commercial  bandit  rigs  that 
are  electrically  or  hydraulicly  powered), 
fishery  (e.g.,  headboat.  private  boat. 
charter  boat,  commercial),  and  depth. 
Studies  are  needed  to  specifically  relate 
"sink  or  swim"  data,  which  can  be 
obtained  through  observer  programs. 
with  long-term  survival  rates 

(3)  Research  to  document  predation 
rates  on  discarded  red  snapper  and 
)ther  reef  fish  species 

(c)  Economic  considerations  of 
bycatch  reduction.  (1)  Develop  and  test 
models,  using  actual  or  hypothesized 
data,  that  explicitlv  consider  the  costs 
and  gains  of  bycatch  reduction  The 
models  should  include  the  effects  of  the 
management  systems  for  the  directed 
and  bycatch  fisheries  and  should 
attempt  to  describe  criteria  for  the 
correct  level  of  bycatch  reduction  (e.g.. 
marginal  cost  and  value  of  reduction  are 
equal).  Studies  should  evaluate 
alternatives  to  bvcatch  reduction 
devices  (BRDs). 

(2)  Develop  economic  incentives  and 
other  innovative  alternatives  to  gear  and 
season/ area  restrictions  as  ways  to 
reduce  bycatch  The  proposal  should 
attempt  to  contrast  the  relative  costs, 
potential  gains,  and  level  of  bycatch 
reduction  associated  with  traditional 
methods  and  any  innovative  alternatives 
addressed  by  the  proposal, 

(3)  Develop  and  applv  methodology  to 
evaluate  the  use  nf  bycatch  quotas  for  all 
fisheries  but  particularly  with  respect  to 
red  snapper  bycatch  in  the  shrimp 
fishery 

2,  Red  snapper  biolngiral  infnrmution. 
Collection  of  basic  biological  data  on 
red  snapper 

(a)  Contributions  to  the  development 
of  annual  age-length  keys  and 
description  of  the  age  structure  of  red 
snapper  populations, 

(b)  Design  of  sampling  systems  to 
provide  a  production-style  aging 
program  for  the  red  snapper  fisherv 
Effective  dockside  sampling  prrjgrams 
are  needed  over  a  wide  geographic  range 
to  collect  information  on  reproductive 
state,  size.  age.  and  sex 

(c)  Reproduction  studies  of  red 
snapper, 

(1)  Maturitv  schedules,  fecunditv.  and 
sex  ratios  of  red  snapper, 

(2)  Studies  to  characterize  the  ai  tual 
reproductive  contribution  of  females  b_\ 
age. 

(d)  Identification  of  sources  of 
recruitment  of  red  snapper  in  Gulf 
waters. 

3.  Red  snapper  population 
assessment,  (a)  Determination  of  the 


habitat  and  limiting  factors  for 
important  red  snapper  populations  in 
the  Gulf. 

(b)  Estimates  of  red  snapper 
abundance,  age  structure  and 
population  dynamics  on  oil  platforms 
and  other  artificial  structures. 

4.  Management  of  red  snapper,  (a) 
Characterization  and  evaluation  of 
biological  impacts  (e.g..  changes  in  age 
or  size  structure  of  red  snapper 
populations  in  response  to  management 
strategies), 

(b)  Research  to  evaluate  the  use  of 
minimum  size  limits  as  a  management 
tool  in  the  red  snapper  fishery. 

(c)  Research  to  collect  economics  data 
on  Texas  anglers  since  Texas  does  not 
participate  in  the  Marine  Recreational 
Fisheries  Statistics  Survey  (MRFSS. 
Data  requirements  include  those 
identified  in  the  MRFSS  add-on 
economic  survey  developed  by  NMFS. 
(See  Section  V.C.l  .  regarding  collection 
of  information) 

(d)  Research  to  develop  bioeconomic 
models  to  optimize  allocations  and 
benefits  derived  from  the  red  snapper 
resource. 

D  Coastal  Migratory  Pelagic  Fisheries 

Tht'  commercial  and  recreational 
demand  for  migratorv  coastal  pelagics 
has  led  to  ovetfishing  for  certain 
species.  Additionally,  some  are 
transboundarv  with  Mexico  and  other 
countries  and  mav  ultimately  demand 
international  management  attention. 
Current  high  priorities  include: 

1.  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia.  dolphin, 
wahoo,  and  bluefish.  primarily  from 
fishery-independent  data  sources. 

2.  Fisherv-independent  methods  of 
assessing  stock  abundance  of  king  and 
Spanish  mackerel, 

3.  Release  mortality  data  for  all 
coastal  pelagic  species. 

4.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel,  dolphin, 
and  wahoo.  This  includes  length- 
frequency  and  life  history  information. 

5  Information  on  populations  of 
coastal  pelagic  s  overwintering  off  the 
Gulf  of  Mexico  and  the  South  Atlantic 
States  of  North  Carolina,  South 
Carolina.  Georgia,  and  Florida, 
especially  concerning  population  size, 
age.  and  movement  patterns.  Calculate 
the  mixing  rates  for  Atlantic/Gulf  king 
mackerel  on  an  annual  basis. 

6  Development  of  a  practical  method 
for  aging  dolphin. 

7  Basic  biostatisfics  for  cobia, 
dolphin,  and  wahoo  to  develop  age- 
length  keys  and  maturation  schedules 
for  stock  assessments  and  to  evaluate 
stock  structures. 


8.  Impact  of  bag  limits  on  total  catch 
and  landings  of  king  and  Spanish 
mackerel,  dolphin,  wahoo,  and  cobia. 

9.  Demand  and/or  supply  functions 
for  the  commercial  king  mackerel 
fisheries,  including  baseline  cost  and 
return  data.  Cooperative  efforts  that 
cover  the  entire  Southeast  and  employ 
common  methodologies  for  all 
geographic  areas  are  strongly 
encouraged. 

E.  Groundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database  for 
assessments  comes  from  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historical  and  current  size  of  these  fish 
stocks,  of  their  importance  as  predator 
and  prey  species,  and  of  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  life  history  is 
needed.  General  research  needs  are: 

1.  Red  drum,  (a)  Size  and  age 
structure  of  the  offshore  adult  stock  in 
the  Gulf  and  South  Atlantic. 

(b)  Life  history  parameters  and  stock 
structure  for  the  Gulf  and  the  South 
Atlantic:  Migratory  patterns,  long-term 
changes  in  abundance,  growth  rates,  and 
age  structure.  Specific  research  needs 
for  Atlantic  red  drum  are  estimates  of 
fecundity  as  a  function  of  length  and 
weight  and  improved  coast-wide 
coverage  for  age-length  keys. 

(c)  Catch-and-release  mortality  rates 
from  inshore  and  nearshore  waters. 

(d)  Estimates  of  absolute  abundance  of 
red  drum  in  the  Gulf  of  Mexico  and  the 
Atlantic. 

2.  Life  history  and  stock  structure  for 
weakfish,  menhaden,  spot,  croaker, 
flounder,  sheepshead.  black  drum, 
mullet,  and  white  trout  in  the  Gulf  and 
the  South  Atlantic.  Migratory  patterns, 
long-term  changes  in  abundance,  growth 
rates,  and  age  structure  and 
comparisons  of  the  inshore  and  offshore 
components  of  recreational  and 
commercial  fisheries. 

3.  Improved  catch-and-effort  statistics 
from  recreational  and  commercial 
fisheries,  including  development  of  age- 
length  keys  for  size  and  age  structure  of 
the  catch,  to  develop  production 
models.  (See  Section  V.C.l.,  regarding 
collection  of  information.) 

4.  Abundance  and  distribution 
information  on  spiny  dogfish  off  the 
coast  of  North  Carolina,  and  particularly 
southern  North  Carolina. 

5.  Restoration  of  access  to  historical 
habitat  for  diadromous  fish.  Study, 
design,  and  plan  installation  of  up  and 
downstream  fish  passage  facilities  or 
removal  of  migratory  obstructions. 
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Construct  fish  passages  and  remove 
obstructions.  Conduct  post  construction 
evaluation  of  effectiveness  in  restoring 
habitat  access  and  fish  stocks. 

F.  Essentia!  Fish  Habitat 

1.  Determine  the  effects  of  fishing 
gears  (e.g..  trawls  and  traps)  and 
practices  (e.g..  gear  retrieval  and 
anchoring)  on  essential  fish  habitat 
(EFH).  with  emphasis  on  benthic 
habitats  within  the  EEZ  of  the 
Caribbean,  southern  U.S.  Atlantic,  and 
Gulf  of  Mexico  regions, 

2.  Develop  scientific  data  to  allow  the 
identification  and  refinement,  as 
appropriate,  of  EFH  designations  for  the 
various  life  stages  of  Federally  managed 
species. 

3.  Develop  scientific  data  to  allow  the 
identification  and  refinement,  as 
appropriate,  of  Habitat  Areas  of 
Particular  Concern  (HAPC)  designation 
for  the  various  life  stages  of  Federalh 
managed  species. 

4.  Develop  GIS  mapping  protocols 
and  tools  to  allow  the  presentation  of 
EFH,  HAPC,  fisher>-  distribution 
information,  and  other  relevant  data  for 
the  southeastern  United  States, 
including  Puerto  Rico  and  the  U,S. 
Virgin  Islands. 

G.  General 

Many  other  areas  of  research 
including  methods  for  data  collection, 
management,  analysis,  and  better 
conservation,  need  to  be  addressed  for 
improved  understanding  and 
management  of  fisherv'  resources. 
Examples  of  such  research  needs 
include: 

1.  Identification  and  profiling  of 
fishing  communities,  characterization  of 
community  dependence  upon  fisher\' 
resources  and  demographics  of  the 
families  dependent  on  fishing  or  fishing 
related  businesses  in  the  Gulf  of  Mexico 
and  U.S.  Caribbean.  Focus  should  be  on 
identification  of  all  types  of  fisherv' 
dependency  including  commercial 
harvest,  recreational  barvest,  processing, 
support  and  supply,  etc.  The  degree  of 
dependence  on  specific  sectors  and 
species  should  be  identified  (See 
Section  V.C.I.,  regarding  collection  of 
information.) 

2.  Development  of  improved  methods 
and  procedures  for  transferring 
technology  and  educating  constituency 
groups  concerning  fishery  management 
and  conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear, 

3.  Design  and  evaluation  of  innovative 
approaches  to  fisherv'  management  with 
special  attention  given  to  those 


approaches  that  control  accese  to 
specific  fisheries. 

4.  Examination  of  the  feasibility  ami 
efficacy  of  license  bii\  -back  programs. 

5.  Social,  cultural,  and  /or  economic 
aspects  of  establishing  fisherv  reser\'es. 
Studies  should  emplov  accepted  data 
collection  methods  and  should  include 
consumptive  users,  non-consumptive 
users,  and  persons  not  dependent  on 
use  of  marine  resources.  Various 
management  alternatives  should  be 

c  onsidered  in  the  studies,  e.g.,  exclude 
all  users,  all  consumptive  users,  size  of 
resen'e,  anchoring  rules,  or  any  other 
relevant  management  tools.  (See  Section 
\'.CM..  regarding  collection  of 
information,) 

6..  Design  and  evaluation  of  limited 
access  options  for  the  red  snappier  and 
king  mackerel  recreatinnal  fisheries 
with  specific  emphasis  on  modes  of 
fishing  and  jurisdictional  issues. 

7   Estimation  of  demand  models  for 
recreational  fishing  trips  \s  hen  the  target 
species  include  a  single  speciec,  an 
aggregate  of  related  species,  or  all 
species  combined.  Studies  using  new 
data  from  the  Southeast  errinomit  s  add 
on  to  Marine  Recreational  Fisheries 
Statistics  Sur\-ey  are  highly  encouraged. 
Priority  species  include  red  drum 
Spanish  mackerel,  red  grouper,  wahoo, 
and  dolphin. 

8.  Sociocultural  sur\ev  of  commerc  lal 
fishing  in  the  Florida  Kevs  Proposals 
should  address  all  fishing  enter[)nses 
including  potential  so(  ioculturai  effects 
of  large  marine  reserv  es  in  the  Tortugas 
area.  (See  Section  VC.l..  regarding 
collection  of  information  ) 

9.  Studies  to  evaluate  the  \hIui'  nf 
non-consumptive  uses  of  marine 
resources,  especially  as  related  to  diving 
activities  and  marine  reser\es. 

10.  Examination  and  comparison  of 
the  expected  economic  and  social 
impacts  of  fisheries  regulations  with 
realized  impact  for  all  n^gulated  species. 
Attempts  should  be  made  to  identifv 
and  isolate  behavioral  causes  of 
divergence  as  opposed  to  environmental 
causes.  (See  Section  \'  C'  1  .  regarding 
collection  of  informaticui  ) 

11.  Examination  of  the  niiituatidual 
causes  that  determine  fishing  heluu  mr 
both  commercial  and  recreational.  Fur 
the  commercial  sector,  including  the 
operation  side  of  the  for-hire  industrv. 
specific  attention  should  be  gi\  en  to 
whether  profit  maximization  is  an 
appropriate  motivational  assumption  for 
fishing  behavior.  (See  Sec;tion  \'  CM 
regarding  collection  of  information  ) 

12.  Determination  of  the  recreational 
value  and  economic  impact  of  the 
headboat  fisher\'  in  the  Southeast  This 
will  require  the  use  of  collected  data  to 
generate  recreational  demand  equations 


fnr  trips  in  general  and  for  various  key 
species.  Economic  impact  assessment 
will  require  the  collection  of 
appropriate  expenditure  data  and 
imputation  using  standard  impact 
assessment  software.  (See  Section 
V.C  1  ,  regarding  collection  of 
information.) 

13.  Evaluation  of  the  extent  and 
impact  of  recreational  sales  (all  species) 
on  recreational  harvests,  commercial 
closures  and  demand  for  recreational 
fishing.  (See  Section  V.C.I. ,  regarding 
collection  of  information.) 

14.  Identification  of  options  for  the 
economic  affects  of  effort  control/ 
limited  access  in  the  recreational 
fishery.  (See  Section  V.C.I. .  regarding 
collection  of  information.) 

15.  Evaluation  of  the  issue  of  fishing 
opportunity  being  transferred  from 
commercial  to  recreational  or 
conser\'ation  sectors  under  a 
transferable  rights  program.  (See  Section 
V.C.I.,  regarding  collection  of 
information.) 

16.  Evaluation  of  the  recreational 
harvest  of  spiny  lobster  and  queen 
com  h  in  the  US  Caribbean.  (See 
Section  \'  C.I..  regarding  collection  of 
information.) 

III.  How  to  .AppU 

A  Eligibility 

To  apply  for  grants  or  cooperative 
agreements,  you  must  follow  the 
instrui  tKns  in  this  document.  Eligible 
applicants  include  institutions  of  higher 
edutidlion.  hospitals,  other  nonprofits, 
commercial  organizations,  and  state, 
local  and  Indian  tribal  governments. 
Federal  agencies  or  institutions  are  not 
eligible.  Foreign  pn\ernments. 
organizations  under  the  jurisdiction  of 
foreign  governments,  and  international 
organizations  are  excluded  for  purposes 
of  this  solicitation  since  the  objective  of 
the  MARFIN  program  is  to  optimize 
research  and  development  benefits  from 
US.  marine  fisher>'  resources.  (See  A. 
Background) 

We  are  strongly  committed  to 
briiadtniiii;  the  participation  of 
Historii  all'.  H;,if  k  rioUeges  and 
I  ni\ersiti'.'-.  H !>•  p. inic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  DOC/NOAA's  goals 
are  to  achieve  full  participation  by 
Minority  Ser\'ing  Institutions  (MSI)  in 
order  to  advance  the  development  of 
human  potential,  to  strengthen  the 
nation's  capacity  to  provide  high-quality 
education,  and  to  increase  opportunities 
for  MSIs  to  participate  in  and  benefit 
from  Federal  financial  assistance 
programs  DOC/NOAA  encourages  all 
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applicants  to  include  meaningful 
participation  of  MSIs 

B  Duration  and  Terms  nt  Funding 

We  will  award  grants  or  cooperative 
agreements  for  a  maximum  period  of  up 
to  three  years,  consisting  of  one.  two.  or 
three  budget  periods.  The  award  period 
depends  upon  the  duration  of  funding 
requested  in  the  application,  the 
decision  of  the  NMFS  selecting  official 
on  the  amount  of  funding,  the  results  of 
post-selection  negotiations  between  the 
applicant  and  NOAA  officials,  and  pre- 
award  review  of  thp  application  by 
NOAA  and  Department  ot  Commerce 
(DOC)  officials  .Normally,  each  project 
budget  period  is  12  months  in  duration. 

C  Cost  Shahnc: 

Cost-sharing  is  not  required  for  the 
MARFIN'  program  .Applications  must 
provide  the  total  budget  necessary  to 
accomplish  the  proiect.  including 
contributions  and/or  donations.  Because 
15  U.S.C.  713c-.3(c)(4)(B)  provides  that 
the  amount  of  Federal  funding  must  be 
at  least  50  percent  of  the  estimated  cost 
of  the  pro|ect.  the  total  costs  shown  in 
the  proposal  will  be  evaluated  for 
appropriateness  according  to  the 
administrative  rules,  including  15  t^F'R 
Part  14.23  and  15  CFR  Part  24'24,  as 
appropriate.  If  an  applicant  chooses  to 
cost-share,  and  if  that  application  is 
selected  for  funding,  the  applic;ant  is 
bound  by  the  percentage  of  the  cost 
share  reflected  in  the  grant  or 
cooperative  agreement  award.  \'ote: 
Costs  incurred  in  *^ith<'r  the 
development  of  a  project  or  the  financial 
assistance  application,  or  time 
expended  in  anv  subsequent 
discussions  or  negotiations  prior  to  the 
award,  are  neither  reimbursable  nor 
recognizable  as  part  of  the  recipient's 
cost  share. 

D.  Application  Format  and 
Requirements 

The  Department  of  Commerce  Pre- 

Award  .Notification  Requirements  for 
Grants  and  Cooperative  .Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation  Your 
application  must  be  complete  and  must 
follow  the  format  described  in  the 
MARFIN  Application  Package  The 
standard  forms  in  a  NLARFIN 
application  include  the  M.\RFIN  Project 
Budget  and  the  MARFIN  Project 
Summary  Applicants  should  (ontac  t 
the  NMFS  Southeast  Regional  Offi^^'  fur 
a  copy  of  this  solicitations  MARFIN 
Application  Package  (see  AOORESSESj 
You  may  also  obtain  the  application 
package  from  the  MARFIN  Home  Page 


at:  http://caldera.sero, rmifs.gov/grants/ 
programs/marfin.htm. 

Pr(jjec:t  applications  must  identify  the 
principal  participants,  and  include 
copies  of  any  agreements  describing  the 
specific  tasks  to  be  performed  by 
participants.  Project  applications  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  managing  and 
enhancing  the  use  of  Gulf  of  Mexico 
and/or  South  Atlantic  fishery  resources, 
and  cost  estimates  as  they  relate  to 
specific  aspects  of  the  project.  Budgets 
must  include  a  detailed  breakdown,  by 
category  of  expenditurt^s,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 

Applications  should  exhibit 
familiarity  with  related  work  that  is 
completed  or  ongoing.  Where 
appropriate,  proposals  should  be  multi- 
disciplinary.  In  addition  to  referencing 
specific  area(s)  of  sp^>cial  interest. 
proposals  should  state  whether  the 
research  applies  to  the  Gulf  of  Mexico 
only,  the  South  Atlantic  only,  or  to  both 
areas.  Successful  applicants  may  be 
required  to  collect  and  manage  data  in 
accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS  and  to  participate  with  NMFS  in 
specific  cooperative  ai,tivities  that  are 
determined  by  consultations  between 
NMFS  and  successful  applicants  before 
project  grants  are  awarded  All 
applications  must  include  funding  for 
the  principal  investigator  to  participate 
in  an  annual  MARFIN  Conference  in 
Tampa,  FL  at  the'  < ompletion  of  the 
project. 

Applications  must  be  one-sided  and 
unbound  All  incomplete  applications 
are  returned  to  the  applicant.  Ten  copies 
(one  original  and  nine  c;opies)  of  each 
application  are  required  and  should  be 
submitted  to  the  NMFS  .Southeast 
Regional  Office.  State/Federal  Liaison 
Office  (see  ADDRESSES)  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  10  copies,  under  OMB  Control 
No.  0648-0175. 

E.  Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirec:t  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  25  perc:ent  of  the  Federal 
share  of  the  total  proposed  direct  costs 
dollar  amount  in  the  application, 
whi(  hever  is  less  A  copy  of  the  current, 
approved,  nc>goti,ited  Indirect  Cost 
Agreement  with  the  Federal 
Government  must  be  included  with  the 
application. 


rV.  Screening,  Evaluation,  and 
Selection  Procedures 

A.  Initial  Screening  of  Applications 

When  we  receive  applications  we  will 
screen  them  to  ensure  that  they  were 
received  by  the  deadline  date  (see 
DATES);  include  SF  424  signed  and 
dated  by  an  authorized  representative; 
were  submitted  by  an  eligible  applicant; 
address  one  of  the  funding  priorities  for 
federally  managed  species;  and  include 
a  budget,  statement  of  work,  and 
milestones,  and  identifv'  the  principal 
investigator.  Before  the  deadline,  you 
have  the  opportunity  to  correct  any 
deficiencies  in  your  application.  After 
the  deadline,  the  application  must 
remain  as  submitted;  no  changes  can  be 
made  to  it.  If  your  application  does  not 
conform  to  these  requirements  and  the 
deadline  for  submission  has  passed,  the 
application  is  returned  without  further 
consideration. 

We  do  not  have  to  screen  applications 
before  the  submission  deadline,  nor  do 
we  have  to  give  you  an  opportunity  to 
correct  any  deficiencies  that  cause  your 
application  to  be  rejected. 

B.  Evaluation  of  Proposed  Projects 

1.  Technical  evaluation.  .Applications 
responsive  to  this  solicitation  will  be 
evaluated  by  three  or  more  appropriate 
private  and  public  sector  experts  to 
determine  their  technical  merit.  These 
reviewers  will  provide  individual 
evaluations  of  the  proposals.  No 
consensus  advice  will  be  given.  These 
reviewers  provide  comments  and  assign 
scores  to  the  applications  based  on  the 
following  criteria,  with  the  weights 
shown  in  parentheses: 

a.  Does  the  proposal  have  a  clearly 
stated  goal(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
project  narrative?  (30  points  maximum) 

b.  Does  the  proposal  clearly  identify 
and  describe,  in  the  project  outline  and 
statement  of  work,  scientific 
methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points 
maximum) 

c.  Do  the  principal  investigators 
provide  a  realistic  timetable  to  enable 
full  accomplishment  of  all  aspects  of  the 
research?  (20  points  maximum) 

d.  How  effective  are  the  proposed 
methods  in  enabling  the  principal 
investigators  to  maintain  stewardship  of 
the  project  performance,  finances, 
cooperative  relationships,  and  reporting 
requirements?  (10  points  maximum) 

e.  Does  the  budget  appropriately 
allocate  and  justify  costs?  (10  points 
maximum) 

2.  Scientific  Panel.  Applications 
together  with  the  technical  reviewers' 
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comments  and  scores  are  presented  to  a 
Scientific  Panel  composed  of  NMFS 
scientific  experts.  This  panel  provides 
comments  and  rates  each  proposal  as 
either  "Recommended  for  Funding"  or 
"Not  Recommended  for  Funding"  based 
on  merits  of  the  science,  the  necessity 
of  the  information  that  would  be  gained 
by  the  project,  and  the  likelihood  of 
assisting  industry  or  fisheries 
management. 

3.  MARFIN  Panel.  Proposals  that  are 
"Recommended  for  Funding"  by  the 
Scientific  Panel  are  presented  to  a  panel 
of  non-NOAA  fishery  experts  known  as 
the  MARFIN  Panel.  Each  member  of  the 
MARFIN  Panel  individually  considers  if 
needs  of  the  Agency  are  addressed  in 
each  proposal,  if  the  project  assists 
industr\'.  and  if  the  project  addresses 
issues  that  are  important  to  regional 
fisheries  management.  The  individuals 
on  the  MARFIN  Panel  provide 
comments  and  rate  each  of  these 
proposals  as  either  "Recommended  for 
Funding"  or  "Not  Recommended  for 
Funding."  No  consensus  advice  will  be 
given  by  the  panel.  The  Program 
Manager  ranks  the  proposals  in  the 
order  of  preferred  funding,  based  on  the 
number  of  MARFIN  Panel  members 
recommending  the  proposal  for  funding, 

4.  Regional  Administrator.  The 
proposals  reviewed  by  the  MARFIN 
Panel  are  ranked  by  the  Program 
Manager  in  the  order  of  preferred 
funding,  based  on  the  number  of 
MARFIN  Panel  members  recommending 
the  proposal  for  funding,  then  provided 
to  the  Regional  Administrator,  who  is 
the  selecting  official.  The  Regional 
Administrator  also  receives  the 
MARFIN  Panel  members'  individual 
comments,  and  comments  from  the 
Scientific  Panel  for  projects  it  rated  as 

■Recommended  for  Funding." 

The  Regional  Administrator,  in 
consultation  with  the  Assistant 
Administrator  for  Fisheries,  determmes 
the  projects  to  be  funded.  Though  rarely 
used,  the  Regional  Administrator  has  an 
option  to  make  a  selection  that  falls 
outside  the  MARFIN  Panel's  order  of 
preferred  funding  on  the  following 
grounds:  for  geographic  diversity,  if  not 
enough  projects  have  addressed  a 
priority,  or  because  of  duplication  with 
other  funded  grants  within  NOAA.  The 
Regional  Administrator  will  justif)-  in 
writing  any  such  selection. 

The  exact  amount  of  funds  awarded, 
the  final  scope  of  activities,  the  project 
duration,  and  specific  NMFS 
cooperative  involvement  with  the 
activities  of  each  project  are  determined 
in  pre-award  negotiations  between  the 
applicant,  the  NOAA  Grants  Office  and 
the  NMFS  Program  Office.  Projects  must 
not  be  initiated  by  recipients  until  a 


signed  award  is  received  from  the 
NOAA  Grants  Office,  Successful 
applications  generally  are  recommended 
within  210  days  from  the  date  of 
publication  of  this  notice  The  earliest 
start  date  of  awards  average  90  days 
after  each  project  is  selected  and  after 
all  NMFS/applicant  negotiations  oi 
cooperative  activities  have  been 
completed.  The  earliest  start  date  of 
awards  is  about  300  days  after  the  date 
of  publication  of  this  notice  Applit.ants 
should  consider  this  selection  and 
processing  time  in  developing  requrstcri 
start  dates  for  their  applications 

V.  Administrative  Requirements 

A.  Your  Obligations  as  an  Applicant 

You  must: 

1,  Meet  all  application  requirements 
and  provide  all  information  necessar>' 
for  the  evaluation  of  the  proposal, 
including  one  signed  original  and  nint' 
signed  copies  of  the  applic  ation 

2.  Be  available  tn  respond  to  questions 
during  the  review  and  e\aiuatif)n  nf  the 
proposal(s) 

B.  Your  Obligations  as  a  Successful 
Applicant  (Recipient I 

If  you  are  selected  to  receive  a  grant 
award  for  a  project,  vou  must 

1.  Manage  the  day-to-day  operations 
of  the  project,  be  responsible  for  the 
performance  of  all  activities  for  whii  h 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award, 

2.  Keep  records  sufficient  to 
document  any  costs  incurred  under  the 
award,  and  allow  access  to  these  records 
for  audit  and  examination  by  the 
Secretary  of  Commerce,  the  Comptroller 
General  of  the  United  States,  or  th^ir 
authorized  representatives:  and,  submit 
financial  status  reports  (SF  269)  to 
NOAA  Grants  in  accordance  with  the 
award  conditions. 

3.  Submit  semiannual  project  status 
reports  on  the  use  of  funds  and  progress 
of  the  project  to  us  within  30  days  after 
the  end  of  each  6-month  period  You 
will  submit  these  reports  to  the 
individual  identified  as  the  NMFS 
Program  Officer  in  the  funding 
agreement. 

4.  Submit  a  final  report  within  90 
davs  after  completion  of  each  projei  t  to 
the  NMFS  Program  Officer  The  final 
report  must  describe  the  proiect  and 
include  an  evaluation  of  the  work  \  (lu 
performed  and  the  results  and  benefits 
in  sufficient  detail  to  enable  us  to  assess 
the  success  of  the  completed  project 

5.  In  addition  to  the  final  report,  we 
request  that  you  submit  any 
publications  printed  with  grant  funds 


lsu(  h  as  inniiu.il^  surveys,  etc. J  To  the 
NMFS  Program  Officer  for 
dissemination  to  the  public. 

We  are  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  you  are  required 
to  submit  final  reports  in  electronic 
format,  in  accordance  with  the  award 
terms  and  conditions,  for  publication  on 
the  NMFS  MARFIN  Home  Page,  You 
nia\  (  harge  the  costs  associated  with 
preparing  and  transmitting  your  final 
reports  in  electronic  format  to  the  grant 
.award. 

Wo  will  provide  you  with  OMB- 
approved  formats  for  the  semiannual 
and  final  reports. 

C.  Other  Requirements  of  Recipients 

If  a  grant  is  made  that  specifically 
requires  the  collection  of  information 
frnni  the  public,  the  grantee  is 
responsible  for  preparing  the 
documentation  necessary  to  obtain 
Paperwork  Reduction  Act  (PRA) 
appro\al  prior  to  the  start  of  the 
collection  This  approval  process  takes 
a  minimum  of  4  months.  This  provision 
especiallv  applies  to  priorities  A.6.(c). 
B  3.(e),  B.3,(f).  C.4.(c).  E.3.,  G.I..  G.5..  G. 
8,.  G.IO.,  G.ll.,  G,12..  G.13..  G.14.. 
G.15..  and  G.16.  Information  on  the  PRA 
process  can  be  found  at  the  following 
Web  site  address: 
www  rdt  noaa.gov@pra. 

Applications  under  this  program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  r<>qiiired  by  the 
.Administrative  Procedui'   Ac  t  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefuif  a  regulatory  flexibility 
anah'sis  is  not  rrnuiri'ii  f"i  |  uposes  of 
the  Regulatory  Flr\il,>ii.i\  ,\i  * 

This  action  has  t)een  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866, 

Notw  ithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  anv  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Papenvork  Redm  tiin  .\ci.  unless  that 
collection  (lisf)ld\^  d  (  urrently  valid 
( )MB  tontroi  number. 

This  notit  ^•  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Ri'duction  Act,  The  use  of 
Standard  Forms  424.  SF-LLL,  and  SF- 
424B  have  been  approved  by  GMB 
under  the  nsjin  live  control  numbers 
0348-004  1   I)  i4h  0046  and  0348-0040, 
The  other  application  requirements  and 
the  semi-annual  and  final  reports  have 
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been  approved  bv  OMB  undf  r  crmtrol 
number  0648-0175,  Puhlu^  rf^portiiiL: 
burden  for  the  latter  c:olle(.:tinns  ot 
information  is  estimated  to  average  4 
hours  for  an  application.  1  hour  for  a 
semi-annudl  report,  and  1  hour  for  a 
final  report.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  e.xisting  data  sources. 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  hurci^'n.  to 
Ellie  Francisco  Roche  isee  ADDRESSES). 

Authority:  15  U.S.C.  713c-3(d). 
Dated:  Octobers.  2001.        1 
William  T  Hogarth. 

A^^:^tanl  Administrator  for  Fisheries, 
\u:  tonal  Marine  Fisheries  Sen  ice. 
FR  Dor.  01-25902  Filed  10-12-01:  8:45  ami 

BILLING  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Consumer  Safety  Commission. 

TIME  AND  DATE:  Tuesday.  October  16. 
2001,  10  a. m 

LOCATION:  Room  420   East  West  Towers. 
4330  East  West  Highway.  Bethesda, 
Marvland.  j 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED:  Purrhasfr 
Identification  Card  Program  lASPRi 
The  staff  will  brief  the  Commission  on 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  concerning  a 
program  that  would  require  purchaser 
identification  cards  with  certain 
consumer  products. 

For  a  recorded  message  containing  the 
latest  agenda  information,  calH301) 
504-0709. 

CONTACT  PERSON  FOR  ADDfTlONAL 
INFORMATION:  Todd  .^  Stevenson  Offu  e 
of  the  Secretary-.  4330  East  West 
Highway,  Bethesda,  MD  20207.  (301) 
504-0800. 

Dat.Hi   C)(  tLiber  U)   2001. 
Todd  .\.  Stewenson.  I 

Ai'!nf^  Sfi  ^^■t(ln, 
[FR  D(H    01-25939  Filed  10-10-01:  5:03  pmj 

BILLING  CODE  6355-01 -M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Tres  Rio  del  Norte,  Pima  County,  AZ 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  support  the 
proposed  stud\'  for  Pima  County.  The 
Tres  Rio  del  Norte  study  area  is  located 
in  the  upper  Sonoran  Desert  in  the 
Santa  Cruz  watershed  It  includes 
portions  of  the  Town  Of  Marana,  City  of 
Tucson,  and  Pima  County  jurisdictions, 
and  includes  upland  areas  around  the 
vicinity  of  the  Santa  Cruz  River  between 
Prince  Road  and  Moore  Road,  The  study 
area  will  be  refined  during  the  course  of 
the  study  to  include  appropriate  areas  of 
consideration  in  accordance  with  the 
general  study  objecti\es. 

The  proposed  [)rojec:t  involves 
restoration  of  riparian  habitat  along  the 
stream  courses  in  Pima  County, 
providing  flood  protection  to  the  City  of 
Tucson,  town  of  Marana  and  part  of 
Pima  County,  also  increased 
recreational  opportunities  consistent 
with  ef;os\stem  restoration. 
ADDRESSES:  Commander,  U,S.  Army 
C^orps  of  Engineers,  Attn:  lov  )aiswal, 
CESPL-PD-RL,  Los  Angeles  District, 
Regional  Planning  Section,  PO  Box 
532711.  L(is  Angeles,  CA  90053-2325 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
jo\  laiswal.  Environmental  Manager, 
phone  121 3) 452-3871. 
SUPPLEMENTARY  INFORMATION: 

1,  Study  .Authority 

This  study  would  be  conducted  under 
two  separate  authcKities  provided  by 
Congress,  The  first  and  most  recent 
authority  is  provided  b\'  House 
Resolution  2425  (HR  2425),  dated  May 
17,  1994  The  second  authority  is  given 
in  Public  Law  761,  Seventy-fifth 
Congress,  known  as  .Section  6  of  the 
Flood  Control  Act  t)f  1938. 

2,  Proposed  .Action 

Pro\  i(ie  flood  control,  restoration  of 
riparian  habitat,  and  increase  recreation 
facilities.  The  U.S.  Army  Corps  of 
Engineers  (Corps)  intends  to  prepare  a 
Draft  EIS  to  assess  the  environmental 
effects  associated  with  the  proposed 
Tress  Rio  del  Notre  project.  The 
Environmental  Impact  Statement  will 
evaluate  impacts  of  viable  alternatives 
along  with  a  No  Action  .Mtemative. 
Resource  categories  that  will  be 


analyzed  in  the  EIS  are:  land  use, 
physical  environment,  geology, 
biological  agricultural,  air  quality,  water 
quality,  groundwater,  recreational 
usage,  esthetics,  cultural  resources, 
transportation/communications, 
hazardous  waste,  socioeconomic  and 
safety.  The  public  will  have  the 
opportunity  to  comment  on  this  analysis 
before  any  action  is  taken  to  implement 
the  proposed  action. 

3.  Scoping  Process 

The  Corps  will  conduct  a  scoping 
meeting  prior  to  preparing  the 
Environmental  Impact  Statement  to  aid 
in  determining  the  significant 
environmental  issues  associated  with 
the  proposed  action.  The  public,  as  well 
as  Federal,  State,  and  local  agencies  are 
encouraged  to  participate  in  the  scoping 
process  by  submitting  data,  information, 
and  comments  identif\ing  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action, 

A  public  scoping  meeting  will  be  held 
in  conjunction  with  the  local  sponsor  to 
discuss  the  project  scope  and  invite 
public  participation  in  developing 
alternatives  for  the  project.  Individuals 
and  agencies  may  offer  information  or 
data  relevant  to  the  environmental 
socioeconomic  impacts  by  attending  the 
public  scoping  meeting,  or  by  mailing 
the  information  to  the  above  address, 

4.  Public  Scoping  Meeting 

The  scoping  meeting  is  scheduled  for 
October  30,  2001.  at  6  PM,  at  Coyote 
Trails  Elementary  School.  8000  North 
Silver  Bell  Road,  Marana,  Arizona. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

iFR  Doc.  01-25771  Filed  12-12-01:  8:4,5  ami 

BILUNG  CODC  3710-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Army  Corps 
of  Engineers 

Notice  of  Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement  and 
Environmental  Impact  Report  for 
Berryessa  Creek,  Santa  Clara  County, 
CA 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 
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SUMMARY:  The  action  being  taken  is  a 
General  Reevaluation  Report  to  (1) 
address  potential  improvements  for  the 
existing  flood  management  systems.  (2) 
investigate  additional  areas  of  flood 
damage  reduction  for  Berryessa  Creek. 

(3)  evaluate  methods  to  reduce  sediment 
deposition  in  the  downstream  region. 

(4)  improve  recreation,  and  (5)  integrate 
ecosystem  restoration.  The  Berryessa 
Creek  watershed  is  located  in  Santa 
Clara  County,  California,  south  of  San 
Francisco  Bay.  Berryessa  Creek  is  a 
tributary  to  Coyote  Creek,  which  flows 
into  the  southern  end  of  San  Francisco 
Bay.  The  watershed  is  about  22  square 
miles  in  area  and  drains  portions  of  the 
Diablo  Range  on  the  east  side  of  the 
Santa  Clara  Valley.  This  study  focuses 
on  approximately  4.5  miles  of  Berryessa 
Creek. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS/EIR  should  be  addressed  to  Liz 
Holland  at  (916)  557-6763  or  by  mail  to 
U.S.  Army  Corps  of  Engineers.  ATTN 
CESPK-PD-R,  1325  J  Street. 
Sacramento.  California  95814-2922. 
SUPPLEMENTARY  INFORMATION: 

1 .  Proposed  Action 

The  U.S.  Army  Corps  of  Engineers 
and  the  Santa  Clara  Valley  Water 
District  are  conducting  a  study  on 
Berryessa  Creek,  which  will  result  in  a 
General  Reevaluation  Report.  The  study 
will  focus  on  ways  to  improve  flood 
damage  reduction,  reduce  sediment 
load,  restore  the  ecosystem,  and  add 
recreation  opportunities.  County 
population  centers  include  the  cities  of 
Milpitas  and  San  Jose. 

2.  Alternatives 

The  General  Reevaluation  Report  will 
address  an  array  of  alternatives. 
Alternatives  analyzed  during  the 
reevaluation  investigation  will  be  a 
combination  of  one  or  more  flood 
damage  reduction  and  ecosystem 
restoration  measures.  These  measures 
include  levee  work,  floodwalls.  off-line 
flood  and  sediment  storage  basins, 
vegetation  plantings  along  the  creek, 
and  culvert  improvements  and 
replacements. 

3.  Scoping  Process 

a.  The  project  study  plan  provides  for 
a  public  scoping  meeting  to  present 
information  to  the  public  and  to  receive 
information  from  the  public.  The  Corps 
has  initiated  a  process  to  involve 
concerned  individuals,  and  local.  State, 
and  Federal  agencies. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  EIS/EIR  include 
appropriate  levels  of  flood  damage 
reduction;  adverse  effects  on  vegetation 


and  wildlife  resources,  special-status 
species,  esthetics,  cultural  resources, 
recreation,  land  use.  fisheries,  water 
quality,  air  quality,  transpurtatidii.  and 
socioeconomics,  and  cumulative  effects 
of  related  projects  m  the  study  area. 

c.  The  Corps  will  consult  with  the 
State  Historic  Prespr\ation  Officer  In 
comply  with  the  National  Historu 
Preservation  Art.  and  the  I;  S  Fish  and 
Wildlife  Sen'ice  to  provide  a  Fish  and 
Wildlife  Coordination  Act  Report  as  an 
appendix  to  the  EIS/EIR 

a.  A  45-day  public  review  period  will 
be  provided  for  individuals  and 
agencies  to  review  and  comment  nn  the 
draft  EIS/EIR.  All  interested  parties  arr 
encouraged  tn  respond  to  this  nolio* 
and  provide  a  current  address  if  thev 
wish  to  be  notified  of  the  EIS/EIR 
circulation 

4,  Availability 

The  draft  EIS/EIR  is  scheduled  to  be 
available  for  public  review  and 
comment  late  in  calendar  year  2004 

Luz  D.  Ortiz. 

Armv  Ffderal  Re^istpr  Liaison  Officer. 

iFR  DoL.'01-2S~72  Filed  10-12-01:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Nonexclusive 
License;  MK  Baliistic  Systems 

AGENCY:  Department  of  the  Naw   DOD 
ACTION:  Notice 


SUMMARY:  The  Department  of  the  Na\7 
gives  notice  of  its  intent  to  grant  MK 
Ballistic  Systems,  a  revocable, 
nonassignable,  partially  nonexclusive 
license,  with  exclusive  fields  of  use  in 
law  enforcement,  explosive  ordnance 
disposal,  squibs,  initiators,  in  the 
United  States  to  practice  the 
Goverrmient-owned  invention.  U.S. 
Patent  Application  Serial  Number  09/ 
678,302  entitled  "Ignitor  Apparatus  " 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  anv,  not  later  than  October 
31,2001. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division.  Naval 
Surface  Warfare  Center.  Code  OC4.  101 
Strauss  Avenue.  Indian  Head,  MD 
20640-5035 

FOR  FURTHER  INFORMATION  CONTACT:  Or 
].  Scott  Deiter.  Head.  Technolog} 
Transfer  Office.  Naval  Surface  Warfare 
Center  Indian  Head  Division.  C^ode  05T. 
101  Strauss  Avenue.  Indian  Head.  MD 
2064Q-5035.  telephone  (301)  744-6111 


:)V-  :    (  ).  •    N.T  3.  2001. 
Robert  t.  Vincent  II, 
Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  Na\,'y,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  01-25868  Filed  10-12-01.  8:45  am] 

BILLING  CODE  MiO-FF   P 


DEPARTIWENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGEtJCY;  Ui  [lartmcnt  of  Education. 
SUMMARY:  The  Leader.  Regulaton,- 
information  Management  Group,  Office 
of  the  (;hiei  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  14.  2001 

SUPPLEMENTARY  INFORMATION:  Section 
j.')()h  of  the  Faperwoik  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
( (insultation  to  the  extent  that  public 
partinpatinn  in  the  approval  process 
\Miuld  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  [iiTf  >rm  its 
statutory-  obligations  The  Lcnnr 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
propose(i  informatifm  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  rolle<~tion.  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summar\  of  tin'  i  ollection;  (4) 
Des(  riptii m  nf  tin'  ii>'''(i  f,  r,  and 
[inipospd  Lisr  (,f   th<'  iiifnrination:  (5) 
Respondents  and  frequency  of 
(ollectinn.  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
[iubli(  romment 

The  Department  of  Kduiation  is 
especially  interested  in  public  comment 
addressing  the  followmg  issues:  (1)  Is 
this  collection  necessan'  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timeh  manner:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
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Department  minimizf-'  the  burcien  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  9,  2001.  | 

|ohn  Tressler. 

Lt'adtT.  Hi'Julatory  Information  Management. 
Office  ofthf  Chiejf  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  \e\\ 

Title  .\n  Evaluation  of  the  State 
Program  Improvement  Grant  (SIC) 
Program 

Frequency  .\nnually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Govt. 
SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  108:  Burden  Hours: 
261. 

Abstract  The  purpose  of  this  data 
collection  is  to  obtain  relevant  and 
credible  information  from  an  evaluatmn 
of  the  State  Improvement  Grant  Program 
in  order  to  (1)  make  mid-course 
programmatic  improvements  to  the 
program,  and  (2)  describe  the 
implementation  and  progress  of  the 
Program  to  Federal  officials.  Congress, 
and  other  stakeholders.  These  data  will 
also  inform  the  reauthorization  of  th-' 
Individuals  with  Disabilities  Eduidtmn 
Act  (IDEA)  Respondents  will  include 
SIG  Directors.  SIG  project  evaluators. 
SEA  policymakers,  and  SIG  sub-grant 
directors  in  each  of  the  36  states  with 
currently  funded  SIG  projects 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http:"fdicsiveb  pd  gov.  or 
should  be  addressed  to  \'ivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  S\V  .  Room  405f).  Regional 
Office  Building  3.  VVashingttm.  DC; 
20202-46.5".    Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCR)  RIMG@ed.gov  or  faxed  to 
202-708-9346,  Please  specif\-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila  Carey@od.go\ 
Individuals  who  use  a 
telecommunications  device  ff)r  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339 

ipR  Do(    ()i-2^7H4  FiU'd  lu-u-Ul.a;45  ami 

BILUNG  COOC  4000-01 -P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Horse  Heaven  Wind  Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Fiiert;v  (DOE) 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  announces  BPA's 
intention  tn  prepare  an  EIS  on  the 
proposed  Horse  Heaven  Wind  Project 
(Project),  located  southwest  of  the  town 
of  Kennewic:k  in  Benton  County, 
Washington   Washington  Winds 
Incorporated  (Washington  Winds) 
proposes  to  construct  and  operate  the 
wind  generation  facility,  which  would 
have  a  generatinR  capacity  up  to  225 
megawatts  (MW)  BP.^  proposes  to 
purchase  about  150  MW  (up  to  50 
average  megawatts)  from  the  Project  and 
to  provide  transmission  services  from  an 
existint;  BP.\  transmission  line, 
Washington  Winds  would  construct  a 
transmission  line  approximately  13 
miles  long  to  connect  the  Project  to  an 
existing  BPA  transmission  line.  The  EIS 
will  identify-  and  analyze  the  potential 
environmental  impacts  to  various 
resources  from  the  temporary 
construction  activities  and  the  ongoing 
operation  of  the  wind  generation  site 
and  proposed  transmission  line.  Benton 
County  will  be  a  "cooperating  agency." 
as  contemplated  by  the  National 
Environmental  Policy  Act  (N^PA)  and 
the  Washington  State  Environmental 
Policy  Act  (SEPA). 

DATES:  .\n  EIS  scoping  meeting  will  be 
held  at  the  location  below  on  October 
29,  2001.  Written  comments  are  due  to 
the  address  below  no  later  than 
November  14.  2001 

ADDRESSES:  BP.\  invites  comments  and 
>U'4i;i'stii)ns  I  in  the  scope  of  the  EIS, 
Send  ( imiment  letters  and  requests  to  be 
placed  on  the  Project  mailing  list  to: 
Communications,  Bonneville  Power 
Administration — KC-7.  Attn:  Horse 
Heaven  Wind  Project.  P  O   Box  12999. 
Portland.  Orfjgon.  97212.  Comments 
may  also  be  faxed  to  503-230-3285  or 
email  to  comnient@hpa  gov.  Please 
reference  the  "Horse  Heaven  Wind 
Project"  in  all  communications. 

An  EIS  scoping  meeting  will  be  held 
at  the  Benton  County  Public  Utility 
District  (Pl'D)  Building.  2721  West  10th 
Aveniu'  in  Kennewick.  Washington. 
from  T  p.m.  to  8  p.m.  on- October  29, 
2001    .At  this  informal  meeting, 
information  about  the  Project  will  be 
available  from  BPA  environmental  and 
engineering  staff,  the  Project  developer, 
and  the  consultant  who  is  currently 


conducting  bird  studies  on  the  Project 
site.  Printed  information  on  the  Project 
will  be  available,  including  maps  of  the 
Project  area  and  the  location  of  Project 
elements.  BPA  staff  will  accept  oral  and 
written  comments  on  the  proposed 
scope  of  the  EIS  and  explain  how  and 
when  comments  can  be  submitted  after 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  St.  Hilaire,  the  Environmental 
Project  Manager,  at  Bonneville  Power 
Administration— KEC^.  P.O.  Box  3621. 
Portland.  Oregon,  97208-3621,  or  fax 
503-230-5699.  telephone  503-230- 
5361.  or  email  krsthilaire@bpa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  Project  would  help  to  alleviate 
the  current  and/or  future  shortage  of 
electrical  power  in  the  Northwest.  In 
addition,  there  is  increased  demand  on 
the  energy  industry  to  diversify' 
portfolios  and  produce  energy  from 
renewable  resources.  The  Northwest 
Power  Planning  Council's  Fourth 
Conservation  and  Electric  Power  Plan 
recommends  that  Northwest  utilities 
offer  green  power  purchase 
opportunities  as  a  way  to  help  the 
region  integrate  renewable  resources 
into  the  power  system.  BPA  is 
committed  to  power  conservation  and 
increasing  its  supply  of  renewable 
resources  to  help  meet  demand. 

Purpose  and  Need  of  Project 

BPA  needs  to  acquire  additional 
power  generation  resources,  to  acquire 
power  from  renewable  resources,  and  to 
acquire  wind  generation  resources. 
These  needs  arise  from  BPA's  statutory- 
obligations  and  planning  directives. 

The  purpose  of  the  proposed  action  is 
to: 

•  Protect  BPA  and  its  utility 
customers  against  risks  associated  with 
power  shortages  by  diversifying  BPA's 
energy  supplies: 

•  Fulfill  BPA's  obligations  under  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act  to  acquire  additional 
power  generation  resources,  develop 
renewable  energy  resources,  and 
encourage  the  development  of 
renewable  energy  resources; 

•  Meet  the  growing  customer  demand 
for  energy  from  renewable  resources; 

•  Ensure  consistency  with  the 
resource  acquisition  strategy  of  BPA's 
Business  Plan  EIS  (DOE/EIS  0183.  June 
1995)  and  Resource  Programs  EIS  (DOE/ 
ElS-0162.  February  1993); 

•  Further  the  objectives  of  the 
President's  National  Energy  Policy  (May 
2001)  to  diversify  energy  sources  by 
making  greater  use  of  non-hydro 
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renewable  sources  such  as  wind  power: 
and 

•  Meet  the  objective  in  the  January 
2000  Strategic  Plan  of  BPA's  Power 
Business  Line  to  acquire  at  least  150 
average  megawatts  of  new  renewable 
resources  to  meet  customer  demand  by 
the  end  of  fiscal  year  2006. 

Proposed  Action 

BPA  proposes  to  execute  one  or  more 
power  purchase  and  transmission 
ser\'ices  agreements  to  acquire  about 
150  MW  (up  to  50  average  M\\]  of 
electrical  output  from  the  proposed 
Horse  Heaven  Wind  Project.  The  Project 
would  be  constructed  and  operated  bv 
Washington  Winds.  If  would  consist  of 
the  wind  generation  site  and  the 
transmission  line  that  would  connect 
the  Project  to  an  existing  BPA 
transmission  line.  Construction  on  the 
Project  would  begin  in  2002  and  the 
Project  would  operate  year-round  for  at 
least  20  years. 

The  privately  owned  wind  generation 
site  where  wind  turbines,  a  substation, 
and  other  Project  elements  would  be 
located  is  in  the  Horse  Heaven  Hills. 
The  wind  generation  site  is  located 
within  portions  of  the  following 
Sections  within  Township  7  North, 
Range  28  East.  Willamette  Meridian: 
Sections  4,  7,  8.  9,  10.  15,  16,  17.  and 
18. 

Land  uses  within  and  adjacent  to  the 
proposed  wind  generation  site  consist 
primarily  of  dryland  wheat  farming, 
with  scattered  rural  residences.  Farming 
activities  could  continue  adjacent  to 
Project  elements  during  operation  of  the 
wind  generation  facility. 

Within  the  wind  generation  portion  of 
the  Project,  approximately  250  wind 
turbines  would  be  arranged  in  rows 
called  "strings,"  with  approximately 
250  to  450  feet  between  turbines  in  each 
string,  depending  upon  the  turbine  size 
and  topographical  features.  Washington 
Winds  is  considering  using  turbines 
ranging  from  900-kilowatt  (kW)  to 
2.000-kVV  output  each.  The  proposed 
turbines  would  be  upwind,  dual-speed 
turbines  [i.e.,  the  rotor  always  faces 
upwind  and  turns  at  one  of  two  constant 
speeds),  mounted  on  tubular  steel 
towers  installed  on  a  reinforced 
concrete  foundation.  These  turbines 
would  operate  during  wind  speeds  of 
approximately  9  to  56  miles  per  hour 
(mph).  At  speeds  greater  than 
approximately  56  mph.  the  wind 
turbines  automatically  cease  operating 
and  remain  stationan,-  until  the  wind 
speeds  become  slower.  The  height  of  the 
turbines  would  range  from 
approximately  246  feet  to  380  feet, 
depending  upon  the  type  of  turbine 
chosen  for  the  site.  Foundations  would 


be  either  caisson  or  pad  st\  Ic  rHnv;inu 
from  approximateU  15  to  50  ffi-t  m 
width  and  extending  15  to  50  feet 
underground,  depending  upon  tiirlniip 
size  and  ground  conditions 

Other  Project  elements  within  the 
wind  generation  site  include  small  pad- 
mounted  transformers  located  at  the 
base  of  each  wind  turbine  tower,  access 
roads,  several  meteorological  towers,  a 
substation,  and  an  Operations  and 
Maintenance  (O&M)  facility  Power  from 
the  turbines  would  be  c(.illected  bv  an 
underground  and  overhead  cable  svstem 
that  would  run  between  turbines  and 
turbine  strings.  This  system  would  then 
feed  into  a  proposed  substation,  Inrated 
on  the  Project  site.  The  fenced 
substation  and  O&M  facility  would  each 
occupy  approximately  four  acres 

A  transmission  line  would  lead  from 
the  wind  generation  site  to  an  existing 
BPA  transmission  line  located  to  the 
south,  near  the  town  of  Plvmouth. 
Washington.  The  proposed  13-mile  long 
transmission  line  would  be  either  a  230/ 
287-kilovolt  (kV)  or  345-kV  line, 
depending  on  which  existing  BPA 
transmission  line  BPA  determines  can 
accept  the  output  of  the  Project 

The  location  of  the  proposed 
transmission  line  is  currently  under 
consideration  The  proposed 
transmission  line  would  run  along  or 
near  Plymouth  Road,  a  county  road,  for 
most  of  its  length  and  would  likeh  cross 
Plymouth  Road  several  times  to  d\oid 
homes,  agricultural  facilities,  and  other 
transmission  lines.  Just  north  of  the 
town  of  Plymouth,  the  proposed  line 
may  veer  to  the  west  of  Plvmouth  Road 
for  several  miles,  crossing  agricultural 
lands,  before  connecting  to  the  BP.'\ 
transmission  line,  A  small  tap  (fenc  ed 
area)  would  be  built  within  the  e.xisting 
BPA  right-of-way  to  connect  the 
proposed  transmission  line  to  the 
existing  BPA  transmission  line  The 
proposed  line  would  be  located  within 
Townships  5,  6.  and  7  North,  on  or  near 
the  boundary  between  Range  27  East 
and  Range  28  East  (located  within 
various  sections  depending  on  the 
location  of  the  line) 

Process  to  Date 

Washington  Winds  has  applied  for  a 
conditional  use  permit  from  Benton 
County,  Field  surveys  to  identify  bird 
species  that  utilize  or  flv  over  the  site 
were  initiated  by  Washington  Winds  in 
April  of  2001  and  are  ongoing  S(  oping 
will  help  identify  an\'  additional  studies 
that  should  be  conducted 

Proposed  Alternatives  for 
Consideration 

The  alternatives  include  the  proposed 
action  and  a  no-action  alternative.  The 


proposed  action  alternative  is  to  execute 
a  power  purchase  agreement  for 
approximately  150  MW  (up  to  50 
average  MW)  of  power  from  the  Project 
and  transmit  up  to  the  entire  225  MW 
output  from  the  project  to  customers 
over  existing  BPA  power  lines,  thereby 
enabling  construction  of  the  Project.  The 
no-action  alternative  is  for  BPA  to  not 
purchase  and  transmit  any  power 
output  from  the  Project  site,  thereby  not 
enabling  construction  of  the  Project. 

Public  Participation  and  Identifu  ation 
of  Environmental  Issues 

The  environmental  analyses  for  recent 
w  ind  power  projects  in  the  region  have 
addressed  potential  environmental 
issues,  including  visual  issues,  noise 
levels,  impacts  to  cultural  resources, 
socio-economic  ramifications,  effects  on 
rare  plant  and  animal  species,  and 
impacts  to  wildlife,  including  migratory 
birds.  BPA  has  established  a  30-day 
scoping  period  to  enable  affected  tribes, 
landowners,  concerned  citizens,  special 
interest  groups,  local  governments.  State 
and  Federal  agencies,  and  other 
interested  parties  to  comment  on  the 
scope  of  the  EIS.  Comments  will  assist 
BPA  in  identifying  the  environmental 
issues  that  should  be  analyzed  and 
addressed,  .^f1er  the  public  scoping 
meeting,  the  following  activities  are 
planned  in  order  to  satisfy  the 
re(]uirements  of  NEPA: 

•  A  Draft  EIS  will  be  developed  and 
circulated  for  public  review  and 
comment 

•  BPA  will  hold  at  least  one  public 
comment  meeting  about  the  Draft  EIS. 

•  Comments  on  the  Draft  EIS  will  be 
considered  and  responded  to  bv  BPA  in 
the  Final  EIS. 

•  The  Final  EIS  is  scheduled  for 
publication  in  2002. 

•  BPA's  subsequent  decision  will  be 
documented  in  a  Record  of  Decision. 

Issued  in  Portland,  Oregon,  on  October  5, 
2001 

Stephen  |   Unnhl. 

Acting  Administratrand  Chief  Executive 
Officer. 
(PR  Dor.  01-258.32  Filed  10-12-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Amend 
License,  and  Soliciting  Comments 
Motions  To  Intervene,  and  Protests 

(  ).   !,'[)."    '*    2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  f  jimmissmn  and  is  available 
for  public  inspertmn 

a.  Application  Tvpf-'  Request  for 
Approval  to  replace  turbines  on  two  of 
the  projects  main  generating  units. 

b.  Pro/ecf.Vn.  459-113. 

c.  Date  Filed  August  1.  2001 

d.  Applicant  Amerenl'E  fdba  I'niDn 
Electric  Companvi 

e.  \ame  of  Project:  Osage  Project. 

f.  Location:  The  Project  is  located  on 
the  Osage  River  In  Benton.  Camden. 
Miller,  and  Morgan  Counties,  Missouri 
The  project  utilizes  federal  lands 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  leU.S.C   791(a)-825(r) 

h  Applicant  Contact:  Mr  Alan 
Sullivan,  Consulting  Engineer.  Osage 
Project,  AmerenUE,  One  American 
Plaza,  1901  Chouteau  .Avenue,  P.O.  Box 
66149.  St   Louis.  MO  63166-6149  Tel: 
(573) 365-9329 

i,  FERC  Contact:  .\ny  questions  on 
this  notice  should  be  addressed  to  Mr 
Allan  Creamer  at  (202)  219-0365  or 
allan  creamerQ.ferc.fed  us.  or.  Mr. 
Mohamad  Favvad  at  (202)  219-2665  or 
mohamad  fa\yad®ferc  fed  us 

\.  Deadline  for  filing  comments  and/ 
or  motions:  (October  25.  2001 ) 

Please  include  the  prfiject  number  (F- 
459-113]  on  anv  comments  or  motions 
filed. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers.  Secretary.  Federal  Energ\ 
Regulatory  Commission,  888  First 
Street,  NE  .  Washington.  DC  20426 

k.  Description  nf  Filing:  .\merenL'E 
filed  a  letter  proposing  to  replace 
turbines  on  two  of  the  Osage  Project's 
eight  main  generating  units.  Union 
states  that  the  new  turbines  will  be  more 
efficient  and  will  better  utilize  the 
resource  potential  of  the  Osage  River 
The  project's  maximum  hydraulic 
capacity  will  increase  by  about  i.OOO 
cfs.  According  to  Amerenl'E,  it  will  not 
exceed  the  project's  current  maximum 
taiiwater  level  obtained  under  the 
current  license 

1.  Locations  of  the  Application  \ 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE..  Room 
2A,  Washington,  DC:  20426,  or  bv  calling 
(202)  208-1371   This  filing  may  also  be 
viewed  on  the  web  at  http:." 
wwT\-  fere  gov  html  using  the  "RIMS' 
link,  select  "Docket  «  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance)  A  copy  is  also  a\ailable  for 
inspection  and  reproduction  at  the 
address  in  item  (hi  above. 

m.  Individuals  desiring  to  be  included 
on  the  C()mmissir)n's  mailing  list  should 
so  indicate  b\  writing  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  ,211,  .214 
!n  (K'termining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"C.OMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS"  "PROTEST",  OR 

MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers  ,-\  copy  of  anv  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  in\ited  to  file 
comments  on  the  described  application. 
.\  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant   If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  alscj  be  sent  to 
the  Applicant's  representatives, 

q  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://i\-TM\. ferc.gov  under  the  "e- 
Filing  "  link 

David  P.  Boeri^ers, 
Secretan'. 

IFR  Doi    01-25778  Filed  10-12-rJl;  8:4.i  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -12-000] 

Electricity  Market  Design  and 
Structure;  Notice  of  Workshop 
Organization  and  Agenda 

October  5.  2001 

As  announced  in  the  Notice  of 
Workshops  issued  on  September  28, 
2001,  a  series  of  commissioner-led 


workshops  is  scheduled  for  October  15 
through  October  19,  2001.  The 
workshops  will  begin  at  10:00  a.m.,  in 
the  Commission  meeting  room  at  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
The  purpose  of  the  workshops  is  to 
discuss  core  issues  related  to  the 
development  of  efficient  electric 
markets  in  an  era  in  which  electric 
transmission  systems  will  be  operated 
by  Regional  Transmission 
Organizations. 

The  workshops  are  open  for  the 
public  to  attend.  An  agenda  with 
workshop  speakers  is  appended  as 
Attachment  A. 

Although  the  Commission  will 
specifically  solicit  public  input  in  the 
rulemaking  process  that  is  likely  to 
result  from  the  workshops,  those  who 
wish  to  comment  now  may  file  written 
comments  in  this  docket  at  any  time 
before  or  within  15  days  after  the 
workshops  are  completed. 

During  the  course  of  the  workshops, 
it  is  possible  that  discussions  may 
overlap  with  issues  pending  in  the  cases 
listed  in  Attachment  B.  The 
Commission  will  make  every  effort  to 
prevent  this  from  occurring.  A  transcript 
of  the  discussion  will  be  placed  in  each 
of  the  listed  dockets,  if  appropriate. 

Filing  Requirements  for  Paper  and 
Electronic  Filings 

Comments,  papers,  or  other 
documents  related  to  this  proceeding 
may  be  filed  in  paper  format  or 
electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington  DC 
20426  and  should  refer  to  Docket  No. 
RMOl-1 2-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  fonnat.  To 
file  the  document,  access  the 
Commission's  website  at  ivww.ferc.gov, 
click  on  "E-Filing"  and  then  follow  the 
instructions  for  each  screen.  First  time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sendee's  E-mail  address  upon  receipt 
of  comments.  User  assistance  for 
electronic  filing  is  available  at  202-208- 
0258  or  by  E-mail  to  efiling@ferc.fed.us. 
Comments  should  not  be  submitted  to 
the  E-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
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Commission's  Public  Reference  Room  at 
888  First  Street.  NE..  Washington  DC 
20426.  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  dovvnhiaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  E-mail  to 
rimsmaster@terc.fed.  us. 

Opportunities  for  Listening  to  and 
Viewing  the  Workshops  Ofbite  and 
Obtaining  a  Transcript 

The  workshops  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
should  contact  Ace  Federal  Reporters  at 
202-347-3700. 

The  Capitol  Connection  will 
broadcast  the  workshops  live  via  the 
Internet  and  by  phone.  To  find  out  more 
about  The  Capitol  Connection  s  Internet 
and  phone  bridge,  contact  David 
Reininger  or  lulia  Morelli  at  703-993- 
3100  or  go  to 
muv  capitolronnection.gm u.edu. 

Live  and  archived  audio  of  the 
workshops  will  also  available  for  a  fee 
via  National  Narrowcast  Network  Live 
audio  is  available  by  telephone  at  202- 
966-2211  and  by  subscription  on  the 
Internet  at  www.hearing.cnm  The 
Internet  audio  will  be  archived  and 
available  for  listening  after  the  event  is 
completed.  Billing  is  based  on  listening 
time. 

Anyone  interested  in  purchasing 
videotapes  of  the  workshops  should  call 
VISCOM  at  703-715-7999. 

Questions  about  the  conference 
program  should  be  directed  to:  Saida 
Shaalan,  Office  of  Markets.  Tariffs,  and 
Rates.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE  . 
Washington.  DC  20426.  202-208-0278. 
Saida. Shaalan@ferc. fed. us 

Linwood  A.  Watson,  (r., 

Pi'putv  Sci  rrtun 

Agenda 


Ulll 

1  p  m 


Note:  The  Commissiun  witrk^hoj 
start  each  day  at  10  a.m.  and  fiid  rit 
A  luni  h  break  will  be  taken. 

Monday .  October  15 


Morning  Session:  RTO  Markets  and 
Design;  Required  RTO  Markets 

Peter  Cramton,  Professor.  L'niversitv  of 
Maryland 

Mark  D.  Kleinginna.  Corporate  Energy 
Director.  Ormet  Corporation 

John  Meyer.  V^ice  President  of  Asset 
Commercialization.  Reliant 

John  L.  O'Neal,  President.  Mirant  Mid- 
Atlantic 

Roy  I.  Shanker.  Ph.D. 

State  Commission  Representative — To 
Be  Named 


Afternoon  Session:  RTO  Mdrki'!>  aiiii 
Design:  Optional  RTO  Markets 

Ed  Cazaiet.  Chairman,  Automated 

Power  Exchange 
Steven  T  Naumann.  Transmission 

Services  N'ice  President 

Ciommon wealth  Edison 
Richard  |   Pierce.  Jr..  Lyle  T.  Alverson 

Research  Professor  of  Law.  George 

Washington  University 
Roy  Thilly.  President  i<-  CEO.  Wisconsin 

Public  Power.  In( 
Fiona  Woolf.  Head  of  the  Electricity 

Group.  CMS  Cameron  McKenna 
State  Commission  Representative — To 

Be  Named 

Tuesda\ .  ('>(  tnhfr  16 

Morning  Session:  Congestion 
Management  and  Tran'^missmn  Rights 

Reem  I.  Fahey.  Dir<H  tur  ni  M.irki't 

Policy.  Edison  Mission  Kn>rcv 
Carol  Guthrie.  Group  Manager  for 

Electric  SuppU .  (;he\Ton 
Shmuel  Oren.  Professor  of  Industrial 

Engineering  and  Operations  Research, 

Iniversity  of  California  Berkeley 
Andrew  Oft.  General  Manager  of 

Markets  tktordination,  FJM 

Interconnection.  LLC 
Michael  M  Sihnitzer  Director,  The 

NorthBridge  Group 
State  Cnmmissioii  Kcjiresentative — To 

Be  Named 

Afternoon  Session   Plannmt;  and 
Expansion 

lose  Delgado.  President  &  CEO 
.American  Transmission  Company 

Mark  W  Maher  Senior  Vice  President. 
Transmission  Business  Line, 
Bonneville  Power  Administration 

Laura  Manz.  Manager  of  Transmission 
Planning.  PSE&G 

Masheed  Rosenquist,  Director  of 
Transmission  Strategv.  National  Grid 

Steve  Walton.  Enron 

State  C-ommission  Representative — To 
Be  Named 

Wednesday.  October  1  " 

Morning  Session:  Standardizinv;  KTO 
Tariffs 

Ricky  Biddle.\'ice  President.  Planning 

Rates  and  Dispatching.  .Arkansas 

Electric  Cooperative  Corporation 
lim  Caldwell.  Polic\  Director.  .-XmerRan 

Wind  Energy  Association 
Peter  Esposito.  Senior  \'ire  President  \ 

Regulator^  Counsel,  D\neg\ 
Glenn  B  Ross.  Director  of  Transmission 

Polic\'.  Dominion  Resources 
.Audrey  Zibelman.  \'ice  President 

Transmission,  XCEL  Energ\ 
State  Commission  Representative— To 

Be  Named 


.\ftemoon  Session:  Cost  Recovery  Issues 

Craig  Baker.  Senior  Vice  President  of 

Regulation  and  Public  Policy.  AEP 

Services  Corporation 
Susan  Kellv,  Principal.  Miller.  Balis  & 

ONeil 
William  K.  Newman.  Senior  Vice 

President.  Transmission  Planning  & 

Operations.  The  Southern  Company 
Steve  Ward.  Public  Advocate.  Maine 

Consumer  Counsel 
Matthew  Wright.  Senior  Vice  President. 

Pacificorp 
State  Commission  Representative — To 

Be  Named 

Thursday,  October  18 

Morning  Session:  Meeting  with  State 
Commissioners 

State  Commissions  Representatives — To 
Be  Named 

Afternoon  Session:  Standardizing 
Markets.  Business  and  Other  Practices 

Sarah  BarpouLis,  Senior  Vice  President. 

PG&E  National  Energy  Group 
William  Boswell.  Chairman,  Board  of 

Directors,  GISB 
David  Christiano,  Manager  Electric 

System  Control,  City  Utilities  of 

Springfield.  Missouri 
Micnael  Kormos.  General  Manager  of 

System  Operations.  PJM 

Interconnection,  LLC 
Marty  Mennes,  VP,  Transmission, 

Operations  and  Planning,  Florida 

Power  &  Light  Company 
State  Commission  Representative — To 

Be  Named 

Friday.  October  1 9 

Morning  Session:  Market  Monitoring 

Charles  J.  Cicchetti,  Miller  Chair  in 
Government,  Business  and  the 
Economy,  University  of  Southern 
California 

Marji  Philips,  Exelon  Power  Team 

Sonny  Popowski.  The  Consumer 
Advocate,  Pennsylvania  Office  of 
Cnnviimrr  .\dvocate 

Craii.  K   K  1,11  :i  Principal,  Boston  Pacific 

i  .!  ill;l',:nV 

\.'i|di!  sh<  ffrin,  Director,  Market 

Analysis,  California  ISO 
State  Cnmmi'^sion  Representative — To 

Aftirnoon  Session:  Mitigation  of  Market 

Power 


wart,  Director.  The 
it   rv  Assistance  Project 


Rif  h.irii 

Willi.ini  Hall.  Duke  Energy 

William  W  Hogan,  Professor  of  Public 

Policy  and  Administration.  John  F. 

Kennedy  School  of  Government. 

Harvard  University 
Paul  Joskow,  Professor  of  Economics  & 

Director,  MIT  Center  for 

Environmental  and  Policv  Research 


I 
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Robert  R.  Nordhdus.  Member.  Van  Ness 

Feldman.  P.C. 
State  Commission  Representative — To 

Be  Named 

PIM  Interconnection, 

L.LC.etal RTOl-2-000 

Allegheny  Power  RTOl-10-000 

Duquesne  Light  Co RTOl-13-000 

Avista  Corp.  et  al RTOl-15-000 

Southwest  Power  Pool. 

Inc RTOl-34-000 

Avista  Corp.  et  a! RTOl-35-000 

.Arizona  Public  Service 
Co  et  al RT01-J4-0UU 

GridFlorida  LLC.  et  al RT01-€7-000 

GridSouth  Transco  L.L.C.  RTOl-74-000 

Entergv  Services.  Inc..  et 

3l   '" RTOl-75-000 

Southern  Company  Serv- 
ices. Inc .'. RTOl-77-000 

San  Diego  Gas  &  Electric 
Co RTOl-82-000 

Pacific  Gas  &  Electric  Co.  RTOl-83-000 

Cdlifornia  ISO  Corp RT01-85-O00 

Bangor  Hvdro-Electric 
Co  .  et  al RTOl-86-000 

Midwest  ISO  RTOl-87-000 

Alliance  Companies  RTOl-88-000 

Southern  California  Edi- 
son Co RTOl-92-000 

California  Power  Ex- 
change Corp RTOl-93-000 

N.STAR  Services  Co RTOl-94-OOa 

New  York  Independent 

System  Operator,  Inc.  ..  RTOl-95-OOU 

PI\I  Interconnection, 

LLC    RTOl-98-000 

Regional  Transmission 
Organizations  RTOl-99-000 

Regional  Transmission 
Organizations  RTOl-lOO-000 

Open  .Ac  (ess  Same  Time 
intormation  Svstems. 
Phase  II RMOO-10-000 

Alliance  Companies  ER99-3144-O00 

.AmtTuan  Electric  Power 
Service  Co EC99-8a-00(i 

Illinois  Power  Co EROl-123-000 

Commonwealth  Edison 
Co EROl-780-000 

Ameren  Corp EROl-966-OOn 
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BILUNG  CODE  671 7-01 -P  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7083-1] 


I 


Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  General 
Administration  Request  for  Assistance 
Program  Lobbying  &  Litigation 
Certification  Amendment 

AGENCY:  Environmental  Prntt-'Ction 
.Agency  (EPA) 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduc  ticm  .Art  (44  U.S.C. 


•3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICRI  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  General  Administration 
Request  for  Assistance  Programs 
(Lobbying  &  Litigation  Certification 
Amendment).  OMB  Control  Number 
2030-0020,  expiration  date  of  December 
31.  2002.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
nr  bffnre  November  14.  2001 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  Number  0938.08  and  OMB 
Control  Number  2030-0020.  to  the 
following  addresses:  Susan  Auby.  US 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  .Avenue, 
N.VV  .  Washingtrm.  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  .Attention;  Desk  Officer 
for  EPA.  725  17th  Street,  N.W., 
Washington.  DC  ^Or,m 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copv  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-mail  at  Auhwausaimepamailepa  gov. 
or  download  off  the  Internet  at  http:// 
wu-uepogovV/cT  and  refer  to  EPA  ICR 
Number  0938.08  For  technical 
questions  about  the  ICR  contact  Pamela 
Luttner  in  the  Office  of  Grants  & 
Debarment  at  (202)  564-1902  or  E-mail 
at 
wvi'x^-  luttner.  pamela@f' pa  mail  f'pu  gov 

SUPPLEMENTARY  INFORMATION: 

Tif/e;  General  Administration  Request 
for  Assistance  Programs  (Lobbying  & 
Litigation  Certification  Amendment), 
OMB  Control  Number  2030-0020,  EPA 
ICR  Number  09.18  08.  expiring 
December  31,  2002  This  is  a  request  to 
amend  the  existing  approved  collection 

.46sfracf;  Public  Law  106-377,  section 
424  of  the  FY  2001  VA.  HIT)  and 
Independent  .Agencies  .Appropriations 
Act  (Appropriations  Act)  requires  "A 
chief  executive  officer  of  any  entity 
receiving  funds  under  this  Act  shall 
certify  that  none  of  the  funds  have  been 
used  to  engage  in  the  iobb\ing  of  the 
Federal  Government  or  in  litigation 
against  the  L'nited  States  unless 
authnnzed  by  law  "  Public  Law  106-74, 
section  426  of  the  FY  2000 
.Appropriations  Act  contains  a  similar 
pro\  ision.  These  provisions  impose 
additional  information  (.()llec:tion 
rcMjuirements  on  FPA  assistance 
agreements  and  thus  necessitate  an 
amendment  tn  the  existing  ICR, 


The  sole  purpose  of  the  certification 
is  to  validate  that  a  chief  executive 
officer  of  any  entity  receiving  EPA 
assistance  funds  has  certified  that  none 
of  the  funds  were  used  in  lobbying  the 
Federal  Government  or  in  litigation 
against  the  United  States.  The 
certification  will  consist  of  a  one- 
paragraph  form  that  will  be  signed  by  a 
chief  executive  officer.  It  will  normally 
be  submitted  with  the  final  Financial 
Status  Report.  Recipients  with  multiple 
awards  may  choose  to  submit  one 
certification  covering  all  their  awards  on 
an  annual  basis. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May 
29,  2001.  (66  FR  29125);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  be  five  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  (disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifv'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Not- 
for-profit  institutions,  educational 
institutions,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
2000. 

Frequency  of  Response:  Once  per 
project. 

Estimated  Total  Annual  Hour  Burden: 
166. 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
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the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  Number  0938.08 
and  0MB  Control  Number  2030-0020  in 
any  correspondence. 

Dated:  Octobpr  ,S,  2001. 
Oscar  Morales. 

Director.  Collfctuiii  Strategws  Divlsiori- 
|FR  Doc.  01-2.5896  Filed  10-12-01:  8:4.5  jm| 
BILLING  CODE  5560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7021-1] 

Notice  of  Availability  for  Draft 
Guidance  on  Source  Determinations 
for  Combined  Heat  and  Power 
Facilities  Under  the  Clean  Air  Act  New 
Source  Review  and  Title  V  Programs 

AGENCY:  Environmental  Protet  tinn 

Agency  (EPA), 

ACTION:  Notice  of  availabilitv. 


summary:  The  EPA  is  making  available 

for  public  re\'ie\v  and  comment  a 
preliminary  draft  of  its  p(>nding 
guidance  on  Source  Determinations  for 
Combined  Heat  and  Power  (CHP) 
Facilities  under  the  Clean  Air  .Act  New 
Source  Review  and  Title  V  Programs. 
The  combined  generation  of  heat  and 
power,  also  known  as  cogeneration.  has 
been  an  energy  supply  option  for  nearly 
100  years  and  is  used  in  many  sectors 
of  the  economy.  In  light  of  ever 
increasing  demand  for  energy,  electric 
power  industry  restructuring  and  cross- 
program  pollution  prevention 
initiatives.  EPA  is  committed  to 
impro\ing  the  efficiency  at  which  we 
convert  fuels  into  useful  energw 
Properly  designed  and  implemented 
CHP  is  a  key  element  to  achieving  the 
nation's  energy  goals,  because  CHPs  are 
capable  of  independently  providing 
power  to  the  grid  or  customers  other 
than  the  host  facility  and  therefore  can 
help  alleviate  power  shortfalls. 
Recognizing  this,  the  Report  of  the 
National  Energy  Policy  Development 
Group  recommends  "that  the  President 
direct  the  EPA  Administrator  to 
promote  CHP  through  flexibility  in 
environmental  permitting." 

A  draft  of  EPA's  guidance  is  available 
for  public  review  and  comment.  The 
EPA  does  not  intend  to  respond  to 
individual  comments,  but  rather  to 
consider  the  comments  from  the  public 
in  the  preparation  of  the  final  guidance. 
It  is  important  that  the  draft  guidance 
being  made  available  today  for  public 
review  and  comment  does  not  represent 


official  EPA  policy  or  a  formal  position 

on  the  subject  matter  discussed  and 

therefore  is  not  to  be  relied  on  in 

interpreting  EPA  policv 

DATES:  The  comment  period  un  the  dralt 

guidance  will  close  on  November  14. 

2001 

ADDRESSES:  Written  comments  shcjuld 
be  sent  to  Pamela  I   Smith.  Information 
Transfer  and  Program  Integration 
Division  (MD-12i.  Office  of  Air  Qudlit\ 
Planning  and  Standards.  I'  S.  EPA. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  9 1 4- .S 4 1-0641.  telefax 
919-541-5509  or  e-mail 
smith. pamflf-pn  aov 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathv  Kaufman.  Office  of  Air  Qualitv 
Planning  and  Standards,  U.S.  EPA.  MD- 
12.  Researth  Triangle  Park,  NC  27711. 
telephone  919-541-0102  ore-mail 
kaufman  k(ithv<>f'p(i  on\- 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  draft  guidance  document  may  be 
obtained  by  calling  or  E-mailing  Pamela 
I.  Smith.  The  draft  guidance  may  also  be 
downloaded  from  the  NSR  Web  site 
http://v\-w\v. epa.gov/ttn/nsr  under  the 
topic  "What's  New  on  NSR." 

Dated:  lulv  18,  2001. 
Henry  C.  Thomas. 

Ai  ting  [)im-tor.  Office  of  Air  Quality  Planning 

av.ii  Standards. 
FK  Dot    (Il-238fi4  Filed  10-12-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 
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Clean  Water  Act  Section  303(d): 
Availability  of  Total  Maximum  Dally 
Loads  (TMDLs)  and  Determinations 
That  TMDLs  Are  Not  Needed 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability 


SUMMARY:  This  notice  announces  the 
availability  for  comment  of  the 
administrative  record  file  for  forty-five 
TMDLs  and  the  calculations  for  these 
TMDLs  prepared  b\  EP.A  Region  6  for 
waters  listed  in  the  Mermentau  and 
V'ermilion/Teche  river  basins,  under 
section  303(d)  of  the  Clean  Water  Act 
(CWA),  These  TMDLs  were  (  onijiK'ted 
in  response  to  a  court  order  dait'd 
October  1.  1999.  in  the  lawsuit  Sierra 
Club,  et  al  v,  Clifford  et  al  .  No  96- 
0527.  (ED,  La,),  Cnder  this  (nurt  i  nier. 
EP.A  IS  required  to  prepare  TMDLs  when 
needed  for  waters  on  the  Louisiana  1998 


set  tmn  Ml  Md)  list  by  December  31, 
2007.  The  court  order  also  requires  EPA 
to  add  or  delete  waters  to  the  schedule 
,tv  iif'w  (i  n,i  confirms  that  waters  are  or 
are  not  ni'.eting  water  quality  standards. 

This  notice  also  announces  the 
availability  for  comment  of  EPA 
determinations  that  TMDLs  are  not 
needed  for  six  waterbody/poUutant 
combinations  in  the  Mermentau  and 
Vermilion/Teche  river  basins  because 
new  data  and  information  show  that 
water  quality  standards  are  being  met. 
This  proposed  action  would  result  in 
the  removal  of  six  waterbody/poUutant 
combinations  from  the  Louisiana  303(d) 
list. 

DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  November 
14. 2001. 

ADDRESSES:  Comments  on  the  forty-five 
TMU;,-  iiii  the  determinations  that 
TMDLs  are  not  needed  for  six 
waterbody/poUutant  combinations 
should  be  sent  to  Ellen  Caldwell. 
Environmental  Protection  Specialist. 
Water  Quality  Protection  Division.  U.S. 
Environmental  Protection  Agency 
Region  6.  1445  Ross  Ave  ,  Dallas!  TX 
75202-2733.  For  hjrther  information, 
contact  Ellen  Caldwell  at  (214)  665- 
7513.  The  administrative  record  file  for 
these  TMDLs  and  the  determinations 
that  TMDLs  are  not  needed  are  available 
for  public  inspection  at  this  address  as 
well.  Documents  from  the 
administrative  record  file  may  be 
viewed  at  whiv. epa.gov/region6/water/ 
tmdi.htm.  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms  Caldwell  to 
schedule  an  inspection 

FOR  FURTHER  INFORMAUON  CONTACT: 

KIl.'H  (  .liiiw.l:  ,it    J14)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1996. 
tv\  :  1    ii  -   i:i,i  tnvironmental  groups. 
til'   Ml  :[.:  i     .!  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA.  styled  Sierra 
Club,  et  al.  v.  Clifford  et  al..  No.  96- 
0527.  (ED.  La).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner.  Discussion  of  the  court's  order 
may  be  found  at  65  FR  54032 
(September  6   20001 

EPA  Seeks  Comments  un  1  urt\-fi\t 
TMDLs 

By  this  notice  EPA  is  seeking 
comments  on  the  following  forty-five 
TMDLs  for  waters  located  within  the 
Mermentau  and  Vermilion/Teche 
basins: 
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Subsegment 


050103 
050402 
050602 
050603 
050701 
050702 
050802 

050901 

060207 
060209 
060210 
060211 
060212 
060601 
060701 
060703 
060803 
060901 
060903 
060904 

060907 
060908 
060909 

060911 
061001 
061103 


Watert)ody  name  Pollutant 

Bayou  Mallet  Ammonia   Nutrients  and  Organic  ennchmenl'low  DO, 

Lake  Arttiur  and  Lower  Mermentau Ammonia   Nutnents  and  Organic  ennchment  low  DO 

Intracoastal  Waterway    Organic  ennchmenllow  DO 

Bavou  Chene-includes  Bayou  Grand  Marais  Organic  ennchmenllow  DO 

Grand  LaKe       " Nutrients  and  Organic  ennchmenllow  DO 

Intracoastal  Waterway  Nutrients,  and  Organic  enrichment  low  DO 

Big  Constance  La^e  and  Associated  Waterbodies  (Estua-  Organic  enrichment  low  DO 

rinei 

Mermentau  River  Basin  Coastal  Bays  and  Gulf  Waters  to  Nutrients   and  Organic  ennchmenllow  DO 

State  3-miie  limit 

Bavou  des  Giaises  Diversion  Channel    Nutrients   and  Organic  ennchmenllow  DO 

Irish  Ditch  Big  Bayou-unnamed  Ditch  to  Irish  Ditch  (Ditch)  Organic  ennchmenllow  DO 

Bayou  Carron  Nutrients   and  Organic  ennchmenllow  DO 

West  Atchatalaya  Borrow  Pit  Canal  Organic  ennchmenllow  DO 

Chatlin  Lake  Canal  and  Bayou  DuLac  Organic  enrichmentylow  DO 

Charenton  Canal Nutnents,  and  Organic  ennchmenllow  DO 

Tete  Bayou       Nutrients,  and  Organic  ennchmenllow  DO 

Bayou  du  Portage    Organic  ennchmenllow  DO 

Venmilion  River  Cutoff Nutnents  and  Organic  enrichment/low  DO 

Bayou  Petite  Anse  Nutnents,  and  Organic  ennchmenl'low  DO 

Bayou  Tigre  Nutnents,  and  Organic  ennchmenllow  DO 

Vermilion  River  8890  Basin  New  Iberia  Southern  Dram-  Nutrients  and  Organic  ennchmenflow  DO 

age  Canal 

Franklin  Canal  Nutrients  and  Organic  ennchmenl'low  DO 

Spanish  Lake  Organic  ennchmenl'low  DO 

LaKe  Peigneur Nutrients  and  Organic  ennchmenllow  DO 

VermihorTeche  River  Basin-{Dugas  Canal)  Nutnents  and  Organic  ennchmenl'low  DO 

West  Cote  Blanche  Bay   Organic  ennchmenllow  DO 

Freshwater  Bayou  Canal  Nutrients,  and  Organic  enrichment/low  DO 


EPA  Seeks  Comments  on  Proposed 
Determinations  That  Six  TMDLs  for 
Waterbody/Pollutant  Combinations  Are 
Not  Needed  Due  to  Assesssment  of  New 
Data  and  Information  That  Shows  They 
Are  Meeting  WQS 


Subsegment 


Waterbody  name 


Pollutant 


050102  Bayou  Joe  Marcel  i  Ammonia.  Nutnents,  and  Organic  ennchmenl'low  DO 

060906  Intracoastal  Watenway I  Nutnents 

061101 Bayou  Petite  Anse   ■  Nutnents 

060204  I  Bayod  Courtableau — origin  to  West  Atchatalaya  Borrow    Oil  and  Grease 

I      Pit  Canal. 


EPA  requesLs  that  the  public  prnvide 
anv  water  quality  related  data  and 
information  that  may  be  relf\ant  t^  th.' 
calculations  for  these  fortv-fi\  e  TMDLa, 
or  any  other  comments  rf'lp\  ant  to  the 
si.x  prn[)nspd  detfrminations  that 
TMDL.s  rire  not  ni'<'d*'d  EP.A  will  review 
all  data  and  infornMtion  vuhnntted 
durioi;  th'-  publu   i  omnicnt  [xTiod  rimi 
rp\  ISC  th"  TMUl.s  .ind  di'tfrminritinn- 
vvh"f  af)propri.it>'   KP.\  wiil  tht-n 
for\s«rii  thf  TMULs  to  thi-  Court  and  thf 
Loui,sian.i  U»'partni''nt  of  Kn\'ironnu'nt.il 
Qurflitv    I.DEQ)   LDEQ  wiU  incorporat.' 
the  TMI)L,s  into  Its  f  urr<'nt  w.ifiT  qualit\ 
ni<inri'L;i'ni''nt  plan   EPA  riKn  will  rt'\.isi' 
th>'  I.iiiusuiiia  ,l03(d)  list  as  appropriate. 


Il.it.Tl   n<  tnhpr4.  2001, 
|.i\  nf  tiiiilcnot, 

Actiiifi  Direttor.  Water  Quality  Protection 

Division,  Region  6. 

|FR  Doc.  01-25738  Filed  10-i:-<i!    >h4-,  imi 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

Ckilober  5.  2001. 

SUMMARY:  The  Ft^deral  Communicatinns 
(_uinnii,ssion.  as  part  of  its  c  (mlinuins 
effort  to  reduce  paperwurk  hunlcn 
invites  the  general  putiln  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agencv  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
an\-  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number 
C^omments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  ('ommissions 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  claritv  of  the 


Federal  Register /Vol.  66.  \o.  199  Momiav.  ()(t 


r,t)cr 


2001  '\ntirpc 


ri24().'') 


information  collected;  and  (d)  vvavs  to 
minimize  the  burd(>n  of  the  coUf-ction  of 
information  on  the  respcindents. 
including  the  u.se  of  automated 
collection  techniques  or  other  forms  of 
information  technology 
DATES:  Written  comments  should  he 
submitted  on  or  before  December  14. 
2001.  If  you  anticipate  that  vou  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions.  Room  1  .^-804.  445 
Twelfth  Street.  S.VV  .  Washington.  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  \o.:  3060-0391 

Titip:  Program  to  Monitor  the  Impacts 
of  the  Universal  Service  Support 
Mechanisms.  CC  Docket  Nos.  98-202 
and  96-45. 

Form  So.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit. 

S'umber  of  Respondents  500. 

Estimated  Time  Per  Response:  3  4 
hours  per  response  (avg). 

Total  Annual  Burden:  1718  hours. 

Estimated  Annual  Report mg  and 
Recordkeeping  Cost  Burden  SO 

Frequency  ot  Response  Annuallv 

Seeds  and  I'ses:  The  (Commission  has 
a  program  to  monitor  the  impacts  of  the 
universal  service  support  mechanisms. 
The  program  requires  the  annual 
reporting  of  information  regarding 
network  usage  and  growth  by  certain 
companies  to  the  National  Exchange 
Carrier  Association  (N'ECA)  The 
information  is  used  by  the  Commission. 
Federal-State  Joint  Boards.  Congress, 
and  the  general  public  to  assess  the 
impacts  of  the  decisions  of  the 
Commission  and  the  loint  Boards. 

OMB  Control  So.:  3060-0665. 

Title:  Section  64  707— Public 
Dissemination  of  Information  by 
Providers  of  Operator  Senices 

Form  So.:  N/A. 

Type  of  Review:  Extension, 

Respondents:  Business  or  Other  for 
Profit. 

Sumber  of  Respondents:  436. 

Estimated  Time  Per  Response:  4  hours 
per  response  (avg). 

Total  Annual  Burden  1744  hours. 


Estimatt-n  AnnudI  Hi-puning  and 
Be(  nrdkrfpim:  (jist  Burden:  SO. 

Frequrniv  ot  Response:  On  occasion; 
Third  partv  dis(  losure. 

Seeds  and  L  'ses:  As  required  bv  47 
I'.S.C.  Section  226(d)(4)(b).  47  CFR 
Section  64  707  pro\ides  that  operator 
service  providers  must  regularly  publish 
and  make  available  upon  request  from 
consumers  written  materials  that 
describe  an\  changes  in  operator 
services  and  choices  available  to 
consumers.  Consumers  use  the 
information  to  increase  their  knowledge 
of  the  choices  a\ailahle  to  thens  m  th-' 
operator  ser\'ices  market plai  c 

OMB  Approval  So    3()6(M)374. 

Title:  Section  73.1690  Modification  of 
transmission  system 

Form  Sumber  Nunc 

Type  nf  Review  Extension  ni 
currently  appro\ed  collection 

Respondents  Business  nr  other  for- 
profit 

Sumber  ot  Respondents:  300  AM;  300 
FM/TV 

Estimated  Time  Per  Response:  3 
hours/respondent — AM  .  0  5  hours/ 
respondent— FM  T\' 

Frequency  nf  Response  On  occasion. 

Cost  to  Respondents  SO 

Estimated  Total  Anniuil  Burden: 
1050. 

Seeds  and  i'ses:  Section  7 A  lh90(e) 
requires  AM.  FM  and  T\'  station 
licensees  to  prepare  an  informal 
statement  or  diagram  describing  an\ 
electrif:al  and  mechanical  iiii'difii  .itii.n 
to  authorized  transmitting  t'liuipmi'nt 
that  can  be  made  without  prior 
Commission  appro\dl  provided  that 
equipment  performance  measurements 
are  made  to  ensure  compliance  with 
FCC.  rules.  This  informal  statement  or 
diagram  is  to  be  retained  at  thr 
transmitter  site  as  Inni;  a^  th''  t'(]ui(.iment 
IS  in  use.  The  data  ,io'  u^t'd  tn  lirnadcast 
licensees  to  provide  pros[if(  tive  users  of 
the  modified  equifiment  w  ith  neress.irv 
information 

OMR  Approval  So     3060-0852. 

Title  Applii  ation  for  Transfer  of 
Control  of  a  Multipoint  Distribution 
Service  Authorization. 

Form  So    FCC  306, 

Type  of  Review:  Extension  of 
currentiv  appro\'ed  collet  tion. 

Respondent-^   B;ismH>st>s  or  other  for- 
profit,  not-for-profit  institutions. 

.\umber  o1  Respondents:  20. 

Estimated  Hours  Per  Response  58 
hours  (2  0  hours— licensi^:  15.2  hours — 
transferor:  40,8  hours — transferee). 

Frequency  ot  Response.  On  occasion. 

Cost  to  Respondents  $2}}. 275 

Estimated  Total  Annual  Burden   1 1 0 
hours. 

Sf^eds  and  I  'ses   FCC  Form  ,■!()*)  is  to 
be  used  to  appl>  for  authontx  t(   tr.msfer 


control  of  an  MDS  authorization 
pursuant  to  47  C.F.R.  Sections  21.11. 
21.38  and  21.39.  The  data  is  used  by 
FCC  staff  to  determine  if  the  applicant 
is  qualified  to  become  a  Commission 
licensee  or  permittee  and  to  carry  out 
the  statutory  provisions  of  Section 
310(d)  of  the  Communications  Act  of 
1934,  as  amended. 

OMB  Approval  So.:  3060-0851. 

Title:  Application  for  Assignment  of  a 
Multipoint  Distribution  Service 
Authorization. 

Form  No;  FCC  305. 

Type  of  Review:  Extension  of 
currently  approved  collection 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  160. 

Estimated  Hours  Per  Response:  55 
hours  (12.7  hours — assignor;  37.3 
hours — assignee. 

Frequency  of  Response:  on  occasion. 

Cost  to  Respondents:  $1,610,350. 

Estimated  Total  Annual  Burden:  800 
hours. 

Needs  and  Uses:  FCC  Form  305  is  to 
be  used  to  apply  for  authority  to  assign 
an  MDS  authorization  pursuant  to  47 
C.F.R.  Sections  21  11.  21.38  and  21.39. 
The  data  is  used  by  FCC  staff  to 
determine  if  the  applicant  is  qualified  to 
become  a  Commission  licensee  or 
permittee  and  to  carry  out  the  statutory 
provisions  of  Section  310(d)  of  the 
Communications  Act  of  1934,  as 
amended 

OMB  Approval  No  :  3060-0658. 

Title:  Section  21.960  Designated 
entity  provisions  of  MDS. 

Form  No.:  n/a. 

T^-pe  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  60. 

Estimated  Hours  Per  Response: 
designated  entity  exhibits — 2.0  hours 
(1.0  hours — respondent;  1.0  hours — 
contract  attorney);  records 
maintenance — 1.0  hours. 

Frequency  of  Response:  Reporting-on 
occasion,  recordkeeping. 

Cosf  to  Respondents:  $4,000 

Estimated  Total  Annual  Burden:  60 
hours. 

Needs  and  Uses:  Section  21.960(e) 
requires  winning  bidders  who  are 
designated  entities  (small  businesses)  to 
file  with  its  long-form  application  or 
statement  of  intention  an  exhibit  which 
includes  eligibility  requirements  as 
listed  in  Section  21.960(e)  This  exhibit 
should  also  list  and  summarize  all 
agreements  that  affect  designated  entity 
status. 

Section  21.960(f)  requires  all  holders 
of  BTA  authorizations  acquired  by 
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auction  that  claim  designated  entitv 
status  to  maintain,  at  their  prin(  ijial 
place  of  business  or  with  their 
designated  agent,  an  updated 
documentan."  file  of  ownership  and 
revenue  information  necessarv'  to 
establish  their  status 

All  BTA  authorization  holders 
claiming  eligibility  under  designated 
entity  provisions  are  subject  to  audits 
under  Section  21.960(g).  Selectirm  for 
an  audit  mav  be  random,  on  information 
from  anv  source,  or  on  the  basis  of  other 
factors.  These  audits  may  include 
inspection  of  the  BT.-\  holders'  books, 
documents  and  other  materials 
sufficient  to  confirm  that  such  holders' 
representations  are.  and  remain, 
accurate 

The  exhibit  submitted  under  Section 
21.960(e)  is  necessary  for  the 
Commission  to  determine  whether  the 
applicant  is  qualified  as  a  designated 
entitv  (small  business)  and  therefore 
eligible  for  special  measures  including 
installment  payments,  reduced  up-front 
payments  and  bidding  credits  The 
records  maintenance  and  audit 
provisions  of  Sections  21  960(0  and  (g) 
are  necessar\'  to  prevent  abuse  of  the 
special  measures  offered  to  those  MDS 
auction  winners  claiming  designated 
entitv  status  These  provisions  requiring 
the  retention  of  records  should  not 
prove  overly  burdensome,  and  they  will 
help  to  ensure  that  only  entities  eligible 
under  the  auction  rules  will  be  able  to 
take  advantage  of  the  designated  entity 
measures. 

F'^deral  Communications  Commission. 
Magalie  Roman  Sala.s.  | 

Sp(  rftan 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
CoUection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  5.  2001  ' 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperv\ork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number  No  person  shall  be  subiec  t  to 
any  penalty  for  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  hinctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
informdtif)n  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  14, 
2001    If  you  anticipate  that  vou  will  be 
submitting  (omments.  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  (jomments  to  Les 
Smith.  Federal  (Communications 
Commissions.  445  12th  Street.  S\V  . 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  intorniation  or  (.opies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmithia^fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

()MB  Control  Sumbf-r:  J060-0649. 
Title:  Sections  76.1601,  Deletion  or 
Repositif)ning  of  Broadcast  Signals. . 
76.1619  Information  on  Subscriber  Bills, 
76.1708  Principal  Headend. 
From  \' umber:  N/A. 
Tvpe  of  Review:  Extension  of 
currently  approved  collection. 

Respondents  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  3.300. 
Estimated  Time  Per  Response:  10 
minutes  to  40  hours. 

Total  Annual  Costs:  S6.000. 
Needs  and  Uses:  The  Commission 
requires  cable  television  system 
operators  pro\ide  written  notification  to 
anv  broadcast  television  station  at  least 
30-davs  prior  to  deleting  or 
repositioning  a  station,  or  of  a  change  in 
the  designation  of  its  principal  headend. 
In  addition,  the  Commission  requires 
specific  information  on  subscriber  bills, 
and  prescribf^s  rules  for  inspection  of 
public  files 

( )\fB  Control  So     :i06O-05 19. 
Title  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  [CC  Docket  No. 
92-60). 

Form  No.:  N/A. 


Tvpe  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit. 

Number  of  Respondents:  30,000. 

Estimated  Time  Per  Response:  31.2 
hours  per  response  (avg). 

Total  Annual  Burden:  936.000  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  .SO. 

Frequency  of  Response: 
Recordkeeping:  Third  partv  Disclosure. 

Needs  and  Uses:  47  CFR  Parts  64  and 
68  contain  procedures  for  avoiding 
unwanted  telephone  solicitation  to 
residences,  and  to  regulate  the  use  of 
automatic  telephone  dialing  systems, 
artificial  or  prerecorded  voice  messages, 
and  telephone  facsimile  machines.  The 
rules  prohibit  prerecorded  message  calls 
to  residences  absent  an  emergency  or 
the  prior  express  consent  of  the  called 
partv.  The  rules  further  require  that 
telephone  solicitors  maintain  and  use 
company-specific  lists  of  residential 
subscribers  who  request  not  to  receive 
further  telephone  calls  (company- 
specific  do-not-call  lists),  thereby 
affording  consumers  the  choice  of 
which  solicitors,  if  any.  they  will  hear 
from  by  telephone.  Telephone  solicitors 
also  are  required  to  have  a  written 
policy  for  maintaining  do-not-call  lists, 
and  are  responsible  for  informing  and 
training  their  personnel  in  the  existence 
and  use  of  such  lists.  Moreover,  the 
rules  require  that  those  making 
telephone  solicitations  identify 
themselves  to  called  parties,  and  that 
basic  identif\'ing  information  also  be 
included  in  telephone  facsimile 
transmissions.  The  Commission  believes 
that  the  requirements  are  the  best  means 
of  preventing  unwanted  telephone 
solicitations. 

OMB  Control  No.:  3060-0653. 
Title:  Consumer  Information-Posting 
by  Aggregators — Sections  64.703(b)  and 

(c). 

Form  No.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit. 

Number  of  Respondents:  56,200. 

Estimated  Time  Per  Response:  Hours 
per  response  (avg). 

Total  Annual  Burden:  206,566  end 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosure. 

Needs  and  Uses:  As  required  by  47 
U.S.C.  Section  226(c)(1)(A),  47  CFR 
Section  64.703(b)  provides  that 
aggregators,  (providers  of  telephone  to 
the  public  or  transient  users)  must  post 
in  writing,  on  or  near  such  phones, 
information  about  presubscribed 
operator  services,  rates,  carrier  access. 
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and  the  FCC  address  to  which 
consumers  may  direct  complaints. 
Section  B4, 70.3(c)  establishes  a  30-ddv 
outer  limit  for  updating  the  posted 
consumer  information  when  an 
aggregator  has  changed  the 
presubscribed  operator  service  [provider. 
Consumers  will  use  this  information  to 
determine  whether  they  wish  to  use  thr 
services  of  the  identified  operator 
service  provider 

OMB  Control  \o.:  ,30fiO-0848 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommunications  Capabilitv.  CC 
Docket  98-147. 

Form  \'o.:  N/A. 

Type  of  Rpview :  E.xtension. 

Respondents:  Business  or  Other  for 
Profit. 

X'umber  of  Respondents:  1750. 

Estimated  Time  Per  Response:  94.62 
hours  per  response  (avg). 

Total  Annual  Burden:  165.600  hours 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response.  On  occasion: 
Annually;  Recordkeeping:  Third  party 
Disclosure. 

\eeds  and  I  'ses:  In  the  Fourth  Report 
and  Order  issued  in  CC  Docket  No  98- 
147,  the  Commission  requires  a 
certification  of  interstate  traffic  from 
certain  collocating  carriers  and  the 
provision  of  a  detailed  description  of 
available  collocation  space  from 
incumbent  local  exchange  carriers  in 
certain  circumstances.  The  requirements 
implement  section  706  of  the 
Communications  Act  of  1934,  as 
amended,  to  promote  deployment  of 
advanced  services  without  significantly 
degrading  the  performance  of  other 
services. 

OMB  Control  Mo.:  .3060-0823, 

Title:  Pay  Telephone  Reclassification 
Memorandum  Opinion  and  Order.  CC 
Docket  No.  96-128. 

Form  \o.:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit. 

S'umber  of  Respondents:  400 

Estimated  Time  Per  Response   111.75 
hours  per  response  (avg) 

Total  Annual  Burden:  44,700  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  5480,000. 

Frequency  of  Response:  On  occasion; 
Quarterly;  Monthly;  Annually:  One- 
time; Recordkeeping:  Third  Party 
Disclosure. 

Seeds  and  Uses:  In  the  Memorandum 
Opinion  and  Order  (MO&O)  issued  in 
CC  Docket  No.  96-128.  the  Common 
Carrier  Bureau  clarified  requirements 
established  in  the  Payphone  Orders  for 
the  provision  of  payphone-specific 


coding  digits  hv  hx  al  exchange  carriers 
(LECs)  and  pavphone  ser\'ice  providers 
(PSPs).  to  interexchange  carriers  (IXCs). 
The  MO&O  clarified  that  only  FLEX 
ANl  complies  with  the  requirements: 
required  that  LECs  file  tariffs  to  reflect 
FLEX  AM  as  a  nonchargeable  option  to 
IXCs;  required  that  LECs  file  tariffs  to 
n'( over  costs  associated  with 
implementing  FLEX  ANI:  required  that 
LE('  provide  IXCls  information  on 
pa\phones  that  provide  payphone- 
specific  (  oding  digits  for  smart  and 
dumb  pavphones;  required  that  LECs 
provide  IXCs  and  PSPs  information  on 
where  FLEX  ANl  is  available  now.  and 
when  it  is  to  be  scheduled  in  the  future: 
granted  permission  and  certain  waivers. 
The  information  disclosure  rules  and 
policies  go\  erning  the  payphone 
industr\  implement  section  276  of  the 
Communications  Act  of  1934,  as 
amended. 

Ft'iierdl  Ccmmiinirations  Commission. 

Magahe  Roman  Salas. 

.SpfTefoA' 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  96-262;  94-1;  DA  01-2327] 

Access  Charge  Reform,  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers 

AGENCY:  Federal  ('oriimunu  atmns 

C'ommission. 

ACUON:  Notice. 


SUMMARY:  This  document  provides 
notice  of  a  limited  extension  of  tine  for 
the  filing  of  cost  submissions  h\  price 
cap  local  exchange  c  arriers  and 
comments  and  reply  comments  on  the 
filings  in  the  subscriber  line  charge 
(SLC)  cost  review  proceeding 
DATES:  Cost  submissions  due  Nov  t'mbfr 
16.  2001   Comments  due  December  17, 
2001.  Reply  comments  due  lanuarv  9, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

[ennifer  McKee.  Common  C-arrier 
Bureau,  Competitive  Pric mg  Division, 
(202)418-1530 
SUPPLEMENTARY  INFORMATION: 

By  Public  Notice  dated  September  17. 
2001.  we  initiated  a  cost  review 
proceeding  to  determine  the  appropriate 
residential  and  single-line  business 
subscriber  line  charge  (SLC)  caps  for 
price  cap  local  exchange  carriers  (LECls) 
On  October  3,  2001.  several  price  cap 
LECs  filed  a  petition  requesting  an 
extension  of  30  days  for  the  filing  n{ 


their  cost  submissions.  The  price  cap 
LECs  request  additional  time  due  to  the 
size  and  complexity  of  the  task  of 
compiling  cost  submission  information. 
We  agree  that  a  limited  extension  is 
warranted.  Price  cap  LECs  must  now  file 
their  cost  submissions  no  later  than 
November  16.  2001.  We  also  extend  the 
dates  for  filing  comments  and  replv 
comments  on  the  cost  submissions. 
Comments  will  be  due  no  later  than 
December  17.  2001.  and  reply  comments 
are  due  no  later  than  Januarv'  9,  2002 
When  filing  cost  information  and 
comments,  parties  should  reference  CC 
Docket  Nos.  96-262  and  94-1. 

This  proceeding  shall  be  treated  as  a 
"permit-but-disciose"  proceeding  in 
accordance  with  the  Commissions  ex 
parte  rules.  See  47  CFR  1.1200  and 
1.1206.  Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parte  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
section  1.1206{b)  of  the  Commission's 
rules.  47  CFR  M206(b}. 

An  original  and  four  copies  of  all  cost 
information  comments  and  reply 
comments  must  be  filed  with  the  Office 
of  the  Secretary.  Federal 
Communications  Commission,  445  12th 
Street.  SW..  Room  TW-A225. 
Washington.  DC  20554.  In  addition,  one 
copy  of  each  submissions  must  be  filed 
with  Qualex  International,  the 
Commissions  duplicating  contractor,  at 
its  office  at  Portals  II.  445  12th  Street, 
SW    R  .  ;:,  n  -B402.  Washington.  DC 
^u'lhA    t!i!    i.>  copy  with  the  Chief. 
Competitive  Pricing  Division.  445  12th 
Strept   S\\     Room  5-A225.  Washington. 
LK    J  0^.5-4 

Federal  Communications  Commission. 

Magalie  Roman  Salas. 

Secrptary 

|FR  Doc.  01-25831  Filed  10-12-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1391-DR1 

New  York;  Amendment  No  3  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
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action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  declaration  for  the 

Statp  of  New  York.  fFTMA-l.lfll-DR). 
dated  Sepjtpmber  11,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  October  2,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Readiness,  Response  ami 
Recovery-  and  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-2705 
or  madge.dale@fema  gov 

SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  ma|or  disaster  declarati'-n  Jor  the 
State  of  New  York  i^  htrf^'tn  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  cata>trophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  11,  2001: 

,-\lbanv.  ,Mlegan\.  Broome.  Cattaraugus, 
Cayuga,  Chautauqua.  Chemung,  Chenango. 
riintnn.  Columbia.  Cortland.  Erie.  Essex, 
franklin,  Fulton,  Genesee,  Greene,  Hamilton. 
Herkimer,  lefferson.  Lewis.  Livingston. 
Madison.  Monroe.  Montgomery.  Niagara. 
Dneida,  Onondaga,  Ontario,  Orleans, 
Oswego.  Otsego.  Ren.sselaer.  St  Lawrence. 
Saratoga.  Schenectady.  Schoharie,  Schuyler, 
Seneca,  Steuben,  Tioga.  Tompkins,  Warren. 
Washington.  Wayne,  Wyoming,  and  Yate.s 
f  iounties  for  emergency  protective  measures 
(Category  B)  under  the  Public  Assistance 
program. 

Delaware,  Dutchess,  Nassau,  Orange. 
Putnam.  Rockland.  Suffolk.  Sullivan.  Ulster. 
and  Westchester  Counties  for  emergency 
protective  measures  (Category  B)  under  the 
Public:  .Assistance  program  (already 
designated  for  Individual  .Assistance). 
(The  following  Catalog  of  Federal  Domeslii 
.Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
f  :ommunitv  Disaster  Loans;  83.538,  Cora 
Bf'jwn  Fund  Program;  83.539,  Crisis 
Cd'Hiseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  LInemployment 
\ssistance  (DL^.A);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
(,rant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program  ) 

loe  M.  .Mlbaujih. 
Direcfor 

'FR  !)m<    01 -2-i835  Filed  1O-12-01:  8:45  ami 
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FEDERAL  HOUSING  FINANCE  BOARD 

[No.  2001-N-12] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Supfxart 
Review 

AGENCY:  Federal  Housing  Finance 

Bn.ird 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  [Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2000-01 
seventh  quarter  review  cycle  under  the 
Finance  Board's  communitv  support 
requirement  regulation  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
submit  Community  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2000-01  seventh  quarter  review  cycle 
under  the  Finance  Board's  communitv 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  November  26.  2001. 
ADDRESSES:  Bank  members  selected  for 
the  2000-01  seventh  quarter  review- 
cycle  under  the  Finance  Board  s 
community  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Financ  e  Board  either  by  regular  mail  at 
the  Office  of  Policy,  Research  and 
Analysis,  Program  Assistance  Division. 
Federal  Housing  Finance  Board.  1777  F 
Street.  NW.,  Washington.  DC  20006.  or 
by  electronic  mail  at 

FOR  FURTHER  INFORMATION  CONTACT: 
Emma  ].  Fitzgc^rald.  Program  Analyst, 
Office  of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  202/408-2874,  bv" 
electronic  mail  at  fitzgeraIde<%fhfb.gov. 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street. 
NW..  Washington.  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

I   SeJp*  tion  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  .Act  (Bank  .Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 


regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
suc;h  as  the  Bank  member's  performanc:e 
under  the  Community  Reinvestment  Ac:t 
of  1977  (CRA),  12  U.S.C.  2901  et  seq.. 
and  record  of  lending  to  first-time 
homebuyers  See  12  IIS.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act.  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944.3(b).  All  members,  including  those 
not  subject  to  CRA.  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
944.3(c). 

LInder  the  rule,  the  Financ:e  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
communitv  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  November  26, 
2001  deadline  pre.scribed  in  tffls  notice. 
12  CFR  944.2(b)(l)(ii)  and  (c).  On  or 
before  October  26,  2001.  each  Bank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  2000-01 
seventh  quarter  community  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement   12  CFR  944.2(b)(2)(i).  The 
member's  Bank  will  provide  a  blank 
C>)mmunity  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  www.fhfb.gov.  Upon 
request,  the  member's  Bank  also  will 
provide  assistance  in  completing  the 
Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2000-01 
seventh  quarter  community  support 
review  cycle: 
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Member 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1 


American  Savngs  Bank  New  Britain 

Eastern  Savings  and  Loan  Association  i  Norwich  , 

Putnam  Savings  Bank  '  Putnam 

Mernll  Merchants  Bank  Bangor 

Seaboard  Federal  Credit  Union  Bucksporl 

Union  Trust  Company  Ellsworth 

NorState  Federal  Credit  Union Medawaska  

Norway  Savings  Bank      Norway        , 

University  Credit  Union  Orono  , 

Infinity  Federal  Credit  Un^on   Poniand , 

Maine  Bank  &  Trust  Company  Portland 

Belmont  Savings  Bank  Belmont 

Enterpnse  Bank  and  Trust  Company Lowell 

The  Lenox  National  Bank  Lenox 

Butler  Bank  j  Lowell 

Northmark  Bank         \  North  Andover  . 

RTN  Federal  Credit  Union  Waltham  

VVestborough  Savings  Bank  Westt>orough  ... 

Commerce  Bank  and  Trust  Company  Worcester 

New  England  Federai  Cred-t  Un'on  i  Williston 


Connecticut 

Connecticut 

Connecticut 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Maine 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Vermont 


Federal  Home  Loan  Bank  of  New  York-  District  2 


MUX  Insurance  Compan»  Lawrenceviile    „  i  New  Jersey 

MiUviHe  Savings  and  Loan  Association  Millville  I  New  Jersey 

Ceniar  FSB  j  Trenton \  New  Jersey 

Hamilton  Savngs  Bank      Union  City  New  Jersey 

Llewellyn-Edison  Savings  Bank  FSB  West  Orange !  New  Jersey 

SEFCU   A  Federal  Credit  Union  Altiany  |  New  YorK 

Coniand  Savings  Bank  Cortland  ;  New  York 

Fiushng  Savings  Bank   FSB  Flushing     '  New  York 

Gouverneur  Savings  &  Loan  Association  Gouverneur  j  New  YorK 

WCTA  Federal  Credit  Union    Sodus I  New  YorK 

Power  Federal  Credit  Union     Syracuse  I  New  Yor1< 

Wyoming  County  Bank  Warsaw  I  New  York 

Community  Mutual  Savings  Bank    „ White  Plains I  New  York 

Hudson  Vaiiey  Bank  Yonkers i  New  YorK 

Firstbank— Puerto  Bico     Santurce !  Puerto  Rico 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3 


Lehman  Brothers  Bank   FSB    Wilmington  

Wilmington  Trust  FSB  Wilmington  , 

AIG  Federal  Savings  Bank  Wilmington  

First  Columbia  Bank  &  Trust  Company  Bioomst>urg  

Fidelity  Savings  and  LA  of  Bucks  County Bristol    

Citizens  Savings  Association    Ciarks  Summit  .... 

CSB  Bank  Cjrwensv.ile , 

The  Fidelity  Deposit  &  Discount  Bank      Dunmore      , 

The  First  National  Bank  m  Fleetwood     Fleetwood     

Swineford  National  Bank  Hummeis  Wharf 

S&T  Bank  Indiana   , 

Jonestown  Bank  and  Trust  Company       Jonestown 

Commercial  National  Bank  of  Pennsylvania    Latrobe  

Lafayette  Ambassador  Bank  LeHigh  Valley 

Farmers  First  Bank  Lititz  

Members  First  Federal  Credit  Union Mechanicsburg  ... 

The  First  National  Bank  of  Mercersburg  Mercersburg 

Juniata  Valley  Bank  Mittlintown  

Mid  Penn  Bank  Miilersburg   

Three  Rivers  Bank  and  Trust  Company  Monroeville 

Royal  Bank  of  Pennsylvania  Narberth  

Atlantic  Federal  Credit  Union  Newtown  Sauare 

The  Peoples  Bank  of  Oxford  Oxford 

Port  Richmond  Savings  RhHadeipnia  

Dwelling  House  Savings  and  Loan  Association    P  ttsburgh     

First  Pennsylvania  Savings  Association  P  ttsbu'-gr     

Stanton  Federal  Savings  Bank  Ptisburgh      

Union  Bank  and  Trust  Company       Pottsv  ip        

Citadel  Federal  Credit  Union   Thorndaie  

The  Turtxitville  National  Bank |  Turtx)tville  

Merck,  Sharp  &  Dohme  Federal  Credit  Union  West  Point  


Delaware 

Delaware 

Delaware 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 


I 
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Memtjer 


City 


Stale 


Woodlands  BanK  , Williamsporl  j  Pennsylvania 

The  United  Federal  Credit  Union  Morgantown  West  Virginia 

Jefferson  Secunty  Bank  Shepherdstown    ^  West  Virginia 

Steel  Works  Communmy  Federal  Credit  Union  Weirton , West  Virginia 


Federal  Honne  Loan  Bank  of  Atlanta — District  4 


Compass  Bank  Birmingham  

National  Bank  of  Commerce  of  Birmingham   Birmingham  

First  National  Bank  of  Shelby  County  ColumtDiana  

Bank  of  Dadeville  Dadeville  

The  Peoples  Bank  of  Coffee  County  Elba  

First  Southern  Bank  Florence      

Citizens  Bank  &  Savings  Company  Russellville  

Troy  Bank  and  Trust  Company Troy  

Secunty  Bank  Tuscaloosa 

State  Bank  and  Trust Winfield  

IDB— lie  Federal  Credit  Union Washington  

United  States  Senate  Washington  

Gibraltar  Bank  FSB    Coral  Gables 

Merchants  and  Southern  Bank Gainesville 

Community  Savings  F  A North  Palm  Beach 

Ocala  National  Bank         Ocala         

US  Trust  Company  of  Florida  SB  Palm  Beach  

J  P   Morgan   FSB  Palm  Beach  

Bankers  Insurance  St   Petersburg    

Suncoast  Schools  Federal  Credit  Union  Tampa    

Southern  Exchange  Bank  _ Tampa  

Citrus  Bank   N  A  Vero  Beach  

First  Choice  Credit  Union  i West  Palm  Beach 

CDC  Federal  Credit  Union  Atlanta 

Bank  of  Camilla  Camilla  

Rabun  County  Bank  , Clayton  

Planters  First  „ Cordele  

First  State  Bank  of  Donalsonville      Donalsonville 

Colony  Bank  of  Dodge  County         Eastman  

The  Gordon  Bank  Gordon  

Citizens  Community  Bank  Hahira   

Georgia  State  Bank  j Mableton     

Century  South  Bank  N  A        Macon  

The  United  Banking  Company  Nashville     

The  Patterson  Bank  Patterson 

Pelham  Banking  Company Pelham  

The  Bank  of  Pern/  Perry  

United  Bank  and  Trust  Company Rockmart   

The  Savannah  Bank   NA  Savannah    

Century  South  Bank  of  the  Coastal  Region.  N.A  Savannah   

The  Park  Avenue  Bank Valdosta      

Flag  Bank Vienna        

Oconee  State  Bank  Watkinsville  

Atlantic  Coast  Federal  Waycross    

The  First  National  Bank  of  Waynesboro  Waynesboro 

Kosciuszko  Federal  Savings  Bank  Baltimore  

Midstate  Federal  Savings  &  Loan  Association  Baltimore  

Fullerlon  Federal  Savings  Association    Baltimore  

Bradford  Federal  Savings  Bank  Baltimore  

Johns  Hopkins  Federal  Baltimore     

First  Manner  Bank  Baltimore   

The  Centreville  National  Bank  of  Man/iand      Centreville  

The  Columbia  Bank  Columbia     

County  Banking  and  Trust  Company  Elkton  

The  Bank  of  Glen  Burnie Glen  Burnie 

Cedar  Point  Federal  Credit  Union    Lexington  Park  

Sandy  Spnng  National  Bank  of  Maryland        OIney  

BUCS  Federal Owings  Mills  

Peninsula  Bank         Pnncess  Anne    

The  Sparks  State  Bank  Sparks 

Pnnce  Georges  Federal  Savings  Bank  Upper  Marlboro  ... 

Belmont  Federal  Savings  and  Loan  Association  Belmont      

Black  Mountain  Savings  Bank  SSB  Black  Mountain  ... 

Morganton  Federal  Savings  &  Loan  Association Morganton  

Coastal  Federal  Credit  Union  Raleigh  

Secunty  Savings  Bank  SSB  j Southport  

Bank  of  North  Carolina    Thomasville 


Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

DC 

DC 

Florida 

Florida 

Flonda 

Flonda 

Flonda 

Florida 

Flonda 

Flonda 

Flonda 

Flonda 

Flonda 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 
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Member 


City 


State 


Carolina  State  Bank  

Clover  Community  Bank   

The  Peoples  National  Bank  

Carolina  First  Bank  

Lighthouse  Community  Bank  

Williamsburg  First  National  Bank  

Arthur  State  Bank    

Provident  Community  Bank 

Pinnacle  State  Bank  

Union  Bank  &  Trust  Company  

The  First  National  Bank  of  Chnstianburg 
The  National  Bank  of  Fredericksburg 

The  Bank  of  McKenney  

Greater  Atlantic  Savings  Bank    

Farmers  and  Merchants  Bank    

Southern  Financial  Bank  


Chesnee  

Clover      

Easley      

Greenville 

Hilton  Head  Island 

Kingstree 

Union  

Union       '. 

Woodrutt         

Bowling  G'Ppn  

Chnstianstiurg  , 

Fredericksburg  , 

McKenney  

Reston     , 

Timt>er\'ilie         , 

Warrenton  


South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
South  Carolina 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 


Federal  Home  Loan  Bank  of  Cincinnati — District  5 


Union  National  Bank  and  Trust  Company   .. 

Bank  of  Benton 

Taylor  County  Bank  

First  Federal  Savings  Bank  

City  National  Bank 

Commonwealth  Community  Bank 

The  Citizens  Bank   

First  State  Bank 

First  Federal  Bank  , 

WhitakerBank  N.A  

Cumberland  Valley  NB&T  Company 

Inez  Deposit  Bank  FSB  

Green  River  Bank 

Citizens  Bank  of  New  Liberty   

Citizens  National  Bank  of  Pamtsvilte  

West  Point  Bank 

Sebree  Deposit  Bank  

Shelby  County  Tnjst  Bank  

The  Peoples  Bank   

United  Bank  and  Trust  Company 

The  Farmers  &  Merchants  State  Bank  

The  Citizens  Bank  of  Ashvilie  

The  Caldwell  Savir>gs  and  Loan  Company 

CINCO  Federal  Credit  Union    

Century  Federal  Credit  Union    

Pioneer  Savings  Bank  

Clyde-Findtey  Area  Credit  Union  

First  Federal  S&LA  of  DeHa  

OhkD  Central  Savings  

The  Croghan  Cotonial  Bank 

First  Servrce  Federal  Credit  Union 

The  Killbuck  Savings  Bank  Company 

OC  Federal  Credit  Union  

The  OW  Fort  Banking  Company  

Cornerstone  Bank  

Peoples  Savings  Bank  of  Troy 

The  First  National  Bank  of  Wellston  

The  Metropolitan  Natkxial  Bank 

First  Federal  Savings  Bank   

The  Bank/First  Citizens  Bank 

Peoples  Bank  

Bank  of  Dekson    

The  Home  Bank  fsb  

Security  Bank  

Greeneville  Federal  Bank,  FSB  

Citizens  Bank  

Citizens  Bank  of  Bkxint  County  

Natkxial  Bank  of  Commerce  

ORNL  Federal  Credit  Unkxi 

The  Bank  of  Sharon  

Merchants  and  Planters  Bank 

AEDC  Federal  Credit  Unkxi 

First  State  Bank 


Bartxiurville     .. 

Benton 

Campbelisviiie 

Elizabethtown  . 

Fulton       

Hamord  

Hickman  

Irvington  

Lexington  

Lexington  

London     

Louisa 

Morganlown      . 

New  Lit)err>' 

Painisville  

Radclitt    

Sebree 

Shelbyville 

Taylorsville 

Versailles  

Archbold  

Ashvilie 

CakJwell   , 

Cincinnati  , 

Cleveland  , 

Cleveland  

Clyde      

Delta        

Dublin      

Fremont 

Groveport  

i  Killbuck   

!  Maumee  

I  Okj  Fori  

'  Spnngtield 

Troy  

Wellston  

I  Youngstown    . 
I  Clarksville 

Cleveland 

'  Clifton     

,  Dickson  

Docktown 

Dyersburg 

Greeneville 
'  Hartsvilie 

Maryville  

I  Memphis  

I  Oak  Ridge 

Sharon 

Toone 
I  Tullahoma      .. 

Union  City 


Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

KentucKy 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Ohio 

Ohio 

Oh.c 

Ohic 

Olio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Oh  If 

Ohio 

Ohio 

Ohtc 

Tenrif'sScP 

Te'viessf'fi 

Tennesvf 
Te'"'f^essee 
Tenr>essf:»€ 
Tenness«:»e 
Ten'>essee 
Tennessf^ 
Tennessee 
Tfinpssf^ 
Tf"  'H-sst'e 
T(-'i'iess>'e 
Te'i'^f-ssee 
Tf-nnpssf^e 
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Member 


City 


State 


Federal  Home  Loan  Bank  of  Indianapolis — District  6 


Star  Financial  Bank       

First  Community  Bank  and  Trust  , 

Hendncks  County  Bank  and  Trust  Company 

First  Farmers  Bank  and  Trust  

1st  National  Bank  of  Dana     

Professional  Federal  Credit  Union       

Spnngs  Valley  Bank  and  Trust  Company 

Garrett  State  Bank 

Gnffitti  Savings  Bank       

Ell  Lilly  Federal  Credit  Union  

Indiana  Members  Credit  Union  

First  National  Bank  &  Trust        

Deartwm  Savings  Association  F  A 

Farmers  State  Bank  

The  North  Salem  State  Bank      

Tn-County  Bank  &  Trust  Company 

Central  Bank    

Teachers  Credit  Union  

Bank  of  Lenawee  

University  Bank  

Blissfield  State  Bank     

Byron  Center  State  Bank      

CSS  Bank  

Independent  Bank  East  Michigan  

Exchange  State  Bank      

First  National  Bank       

State  Savings  Bank         

Rrst  National  Bank  of  Gaylord     

First  Community  Bank  

Reputjtic  Bank  

G  W  Jones  Exchange  Bank  

Shelby  State  Bank  

ChoceOne  Bank  

Mklwest  Guaranty  Bank  


Anderson Indiana 

Bargersville  Indiana 

Brownsburg     Indiana 

Converse Indiana 

Dana  i  Indiana 

Fort  Wayne Indiana 

French  Lick  Indiana 

Garrett   Indiana 

Griffith  Indiana 

Indianapolis Indiana 

Indianapolis Irwliana 

Kokomo Indiana 

Lawrenceburg  Indiana 

Mentone  Indiana 

North  Salem    ;  Indiana 

Boachdale  :  Indiana 

Russiaville  '  Indiana 

South  Bend  Indiana 

Adrian !  Michigan 

Ann  Artxjr Michigan 

Blissfield  Michigan 

Byron  Center ;  Michigan 

Capac I  Michigan 

Caro    Michigan 

Carsonville  Michigan 

Crystal  Falls    Michigan 

Frankfort '  Michigan 

Gaylord        Michigan 

Harbor  Spnngs Michigan 

Lansing  i  Michigan 

Marcellus !  Michigan 

Shelby  j  Michigan 

Sparla  !  Michigan 

Troy Michigan 


Fe<leral  Home  Loan  Bank  of  Chicago— District  7 


State  Bank  of  the  Lakes 

First  NatKXial  Bank       

Town  &  Country  Bank  

Fanners  State  Bank  of  Hoffman  

American  Union  Savings  and  Loan  Association 

Co*e  Taylor  Bank  

First  Bank  of  the  Amencas,  S  S  B       

First  East  Side  Savings  Bank      

International  Bank  of  Chicago   

LaSalle  Bank,  NA  

Park  Federal  Savirigs  Bank  

The  PnvateBank  and  Tnjst  Company 

SetfreliarKe  Ukraman  Federal  Credit  Union  

First  National  Bank      

Cissna  Park  State  Bank  

GreatBank,  A  National  Association  

The  Peoples  National  Bank  of  McLeansboro  .... 

UnionBank/Northwest  

Natwnal  Bank  

Community  Trust  Bank 

First  Midwest  Bank.  N  A 

Advance  Bank  

Midwest  Bank  of  Western  Illinois  

The  Bank  of  lllirwis  m  Normal   , 

Hemlock  Federal  Bank         

Community  Bank  &  Trust.  NA   

Patos  Bank  and  Toist  Company  

Citizens  Equity  Federal  Credit  Union  

Pootiac  National  Bank  

Housetxjkj  Bank,  f  s  b  

First  Bankers  Trust  Company  N  A    , 

AMCORE  Bank  N  A  

The  First  National  Bank  m  Toledo  

Busey  Bank  

Fox  Communities  Credit  Union  


Antioch  

Ava 

Buffalo  

Centralia 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago 

Chicago  Heights 

Cissna  Park  

Evanston  

Fairfield  

Hanover  

Hillsboro  

Irvington  

Itasca     

Lansing  

Monmouth  

Normal     

Oak  Forest    

OIney 

Palos  Heights 

Peona  

Pontiac  

Prospect  Heights 

Quincy  

Rockford 

Toledo  , 

Urbana  

Appleton 


Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
lllirrois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Illinois 
Wisconsin 
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Member 


City 


State 


Peoples  State  Bank 

The  First  National  B&T  Company  of  Beloit 

Citizens  State  Bank  

Bank  of  Buffalo  

Denmark  State  Bank  

Security  National  Bank  

Union  Bank  and  Trust  Company 

1s1  Security  Credit  Union  

Johnson  Bank  Hayward  

State  Bank  of  Howards  Grove  

State  Bank  of  La  Crosse  

Trane  Federal  Credit  Union  

Capitol  Bank  

The  Park  Bank  

Premier  Community  Bank    

Bay  View  Federal  Savings  &  Loan  Association 

Farmers  Savings  Bank   

Bank  of  Mondovi  

The  Necedah  Bank  

Farmers  Exchange  Bank  of  Neshkoro 

Hometown  Bank       .  

Community  State  Bank      

Amencan  Community  Bank 


Augusta    , 

Beioii       

CdOort     

Cochrane  

Denmark  

Durand    

Evansville   

Green  Bay 
Hayward 
Howards  Grove 
La  Crosse 
La  Crosse 

Madison   

Madison   

Marion 
MilwauKee 
Mineral  Point  .... 

Mondcvi   

Necedah  

Neshkoro 

St  Cloud  

Union  Grove  

Wausau 


Federal  Home  Loan  Bank  of  Oes  Moines — District  8 


Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 
Wisconsin 


Union  National  Bank  ]  Anita 

Quad  City  Bank  and  Trust  |  Betlendorf 

Exchange  State  Bank  i  Collins        

Security  Savings  Bank  Eagle  Grove  .. 

Iowa  State  Bank  &  Trust  of  Fairfield  |  Fairfield  

First  Bank  and  Trust  Company  * Glidden  

American  National  Bank    Holstem  

Home  State  Bank    Jefferson  

Security  Savings  Bank  Larchwood     .. 

Farmers  &  Merchants  Savings  Bank  Manchester  ... 

First  Citizens  National  Bank      Mason  City  .... 

Northwoods  State  Bank Mason  City  .... 

First  Iowa  Bank     Monticello 

Pilot  Grove  Savings  Bank  Pilot  Grove     .. 

Frontier  Bank      Rock  Rapids  . 

Alliance  Bank  ;  Rockwell  City 

Citizens  State  Bank  Sheldon    

The  First  National  Bank  of  Farraaut   '  Shenandoah  .. 


SiOux  Cif\         

St   Ansqa'       , 

Tama  , 

Webster  City  

West  Des  Moines 


Momingside  Bank  &  Trust 

Cedar  Valley  State  Bank    

Tama  State  Bank       

First  American  Bank  

First  Bank  

NCMIC  Insurance  Company  West  Des  Momes  , 

Security  Bank  Minnesota    Alben  tea  

First  Security  Bank  Byron       

Miners  National  Bank  of  Eveleth Evelelh  

American  Bank  of  the  North  Grand  Rapids 

National  City  Bank  of  Minneapolis     Minneapolis  

State  Bank  of  Young  America   Norwood  Younq  America 

Peoples  Slate  Bank  of  Plainview  Piainviev\ 

United  Praine  Bank-Slaylon  Siayion    


First  Security  Bank  Sleepy  Eye  .... 

Cherokee  State  Bank  St   Paul  

The  First  National  Bank  in  Wadena Wadena 

Wadena  State  Bank  Wadena 

Boonslick  Bank     BoonvtWe  

First  Secunty  State  Bank  of  Charleston    Charleston 

Peoples  Bank Cuba 

Century  Bank  of  the  Ozarks Gainesville     .. 

The  Hamilton  Bank  Hamilton  

Farmers  and  Merchants  Bank   Hanmbal  

Premier  Bank      Jefferson  City 

B&L  Bank      Lexmgton   

First  Bank  CBC   Man^viile  

Bank  of  Minden     Mmdenmines  . 

Bank  of  Cairo  and  Moberly  MoC>eriv  

St  Clair  County  State  Bank  Osreoia  


Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 
Iowa 

Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Missoun 
Missouri 
Missouri 
Missoun 
Missoun 
Missoun 
Missoun 
Missoun 
Missoun 
Missoun 
Missouri 
i  Missoun 
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State 

Platte  Valley  Bank  of  Missoun 

Farmers  State  Bank  of  Northern  Missouri 

Central  Bank  of  Missouri 

Great  Southern  Bank     

Mid-Mlssoun  Bank         

Community  First  National  Bank  

Gate  City  Bank 

State  Bank  of  Alcester 

First  American  Bank  &  Trust  


Platte  City 
Savannah  . 
Sedalia     .  . 
Spnngfield 
Spnngfield 

Fargo 

Fargo 

Alcester     . 
Madison     . 


Missouri 
Missouri 
Missoun 
Missouri 
Missouri 
North  Dakota 
North  Dakota 
South  Dakota 
South  Dakota 


Federal  Home  Loan  Bank  of  Dallas — District  9 


First  National  Bank  of  Izard  County Calico  Rock  .. 

Community  Bank  of  North  Arkansas     Elkins    

First  Federal  Bank  of  Arkansas  F  A Harrison    

Simmons  First  Bank  of  Jonesboro  Jonesboro  .... 

Central  Bank  and  Trust               Little  Rock  .... 

Simmons  First  Bank  of  Russellville Russellville  ... 

Warren  Bank  and  Trust  Company  Warren 

Mississippi  River  Bank            .■ Belle  Chasse 

Citizens  Savings  Bank  Bogalusa  

Homeland  Federal  Savings  Bank  ^  Columbia  

Vermilion  Bank  and  Trust  Company  loc Kaplan  

People  Stale  Bank  Many    

City  Bank  and  Toist  Company Natchitoches 

First  Bank  and  Trust                                      New  Orieans 

First  Federal  Savings  &  Loan  Association     Opelousas  .... 

ANECA  Federal  Credit  Union                                Shreveport  ... 

The  Federal  Savings  Bank  of  Evangeline  Parish  Ville  Platte  .... 

Bank  of  Anguilla  Anguilla    

Guaranty  Bank  &  Trust  Company  Belzoni    

The  Carthage  Bank  Carthage    

First  National  Bank  of  ClarksviHe    Ciari<sdale  .... 

Bank  of  Forest  Forest  

Hancock  Bank  Gulfport    

Merchants  and  Farmers  Bank Kosciusko 

Citizens  State  Bank  Magee      

First  National  Bank  of  Picayune     ,  Picayune  

The  Peoples  Bank                       Ripley 

First  National  Bank  in  Alamogordo  Alamogordo 

First  State  Bank  of  Taos              Albuquerque 

New  Mexico  Educators  Federal  Credit  Union Albuquerque 

Ranchers  Banks                                              Belen 

FirstBank Clovis  

University  Federal  Credit  Union      Austin  

Citizens  National  Bank  of  Brownwood   Brownwood 

Columbus  State  Bank  Columbus  

Lone  Star  Bank       Dallas       

Mambank  NA  Dallas  

Texas  Community  Bank  and  Trust   N  A  Dallas  

Share  Plus  Federal  Credit  Un'on Dallas    

Millers  Fire  Insurance  Company     Fort  Worth  ...; 

Graham  Savings  and  Loan   F  A     Granam     

PT&T   Federal  Credit  Union      Houston   

Jacksonville  Savings  Bank   SSB    Jacksonville  .. 

Amencan  State  Bank               '  Lubbock 

Marble  Falls  National  Bank    ; Marble  Falls 

First  Bank  and  Trust  of  Memphis  Memphis  

Liberty  National  Bank  in  Pans      Pans  

Secunty  State  Bank       Pearsall    

Hale  County  State  Bank : Plamview  

First  International  Bank  i Piano 

Legacy  Bank  of  Texas  Piano 

First  National  Bank  of  San  Benito San  Benito  ... 

Texas  Savings  Bank   s  s  b      Snyder   

Mainland  Bank                         , Texas  City  .... 

First  Bank  of  Texas  I  Tomball     

The  First  National  Bank  of  Van  A.styne |  Van  Alstyne  .. 

The  Hernng  National  Bank     Vernon     

Community  Bank Wellington  ... 


Arkansas 

Ari<ansas 

Arkansas 

Arkansas 

Ari<ansas 

Arkansas 

Arkansas 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

New  Mexico 

New  Mexico 

New  Mexico 

New  Mexico 

New  Mexico 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 


Federal  Home  Loan  Bank  of  Topeka — District  10 


Bank  of  Colorado  !  Fort  Lupton 


Colorado 
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Member 


City 


State 


Alpine  Bank  Gienwooa  Sc^qs 

First  Western  National  Bank  La  Jara  

First  National  Bank  of  Las  Animas    Las  Ammas    

FirstBank  of  Arapafioe  County  Littleton  

Mancos  Valley  Bank  Mancos   

Ttie  Pueblo  Bank  and  Trust  Company  Puebio    

Higfi  Country  Bank  Saiida      

Community  National  Bank  Chanute  

Fidelity  State  Bank  and  Trust  Company  Dodge  City 

Armed  Forces  Bank,  NA  Fort  Leavenworth 

Kansas  State  Bank Helton      

Heartland  Bank.  N  A  je//eii      

First  National  Bank  and  Trust  Company    Junction  City  

First  State  Bank  of  Kansas  City  Kansas Kansas  City 

Premier  Bank  Lenexa  

Enterpnse  Banking,  NA  Overland  

Metcalf  Bank     Overland  Park 

Team  Bank   N  A  r. Paola       

Community  National  Bank Seneca   

Mid  Amencan  Credit  Union  Wichita  

Five  Points  Bank  Grano  island  

City  National  Bank  and  Trust  Company  Hastings  

First  State  Bank  Hickman  

First  National  Bank  and  Trust  Company   Mmden    

FCE  Credit  Union  Omaha    

Plattsmoutfi  State  Bank  Plattsmouth     

The  Jones  National  Bank  and  Trust  Company Seward     

First  National  Bank  of  Wahoo  Wahoo   

First  National  Bank  and  Trust  Company  of  Ada |  Ada 

Alva  State  Bank  &  Trust  Company  Alva  

Community  National  Bank Alva        

American  National  Bank   Ardmore  

First  Betfiany  Bank  &  Trust  N  A Bethanv  

Federal  BankCentre  Broken  Arrow  

Farmers  and  Merchants  Bank  Crescent 

The  Eastman  National  Bank  of  Newkirk  Newkirk         

Oklahoma  Employees  Credit  Union Oklahoma  City  

The  First  National  B&TC  of  Okmulgee  Okmulgee 

First  State  Bank   Picher   

F&M  Bank  NA   Piedmont 

McClain  Bank  NA  PurceM     

Tinker  Federal  Credit  Union      :  Tinker  AFB    

Oklahoma  Central  Credit  Union  Tulsa  

SpintBank  '  Tulsa     

Welch  State  Bank i  Wetoh  


Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

OMahoma 

Okiahoma 

Oklahoma 

Oklahoma 

OMahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 


Federal  Home  Loan  Bank  of  San  Francisco — District  11 


Humboldt  Bank    Eureka  

Six  Rivers  National  Bank  Eureka    

Cathay  Bank      Los  Angeie?    

General  Bank  los  Angeles    

F&A  Federal  Credit  Union    Monterev  Parn 

Stanford  Federal  Credit  Union  Palo  Alto 

CBC  Federal  Credit  Union         Pon  Hueneme 

Gateway  Bank  A  FSB  San  Francisco 

First  Bank  of  San  Luis  Obispo  San  Luis  Obispc 

Chinatrust  Bank  (U  S  A  )  ' Torrance 

Visalia  Community  Bank  Visalia    


Federal  Home  Loan  Bank  of  Seattle— District  12 


California 

California 
California 
California 
California 
California 
Calif  omia 
California 
California 
California 
California 


City  Bank  .' 'Honolulu. 

Hawaii  USA  Federal  Credit  Union    •. Honolulu  . 

Citizens  State  Bank  Hamilton. 

Mountain  West  Bank  of  Kalispell  N  A  Kalispell  .. 

Valley  Bank  of  Kalispell  Kalispell  .. 

First  National  Bank  of  Montana  Missoula 

First  Technology  Credit  Union  Beaverion 

Bank  of  the  Cascades Bend 

Siuslaw  Valley  Bank  Florence. 

Portland  Area  Community  Empksyees  CU Portland 

Umpqua  Bank  Roseburg 

Clackamas  County  Bank  Sandy       . 


Hawaii 
Hawaii 

Montana 

Montana 

Montana 

Montana 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 


I 
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Member 

Bank  of  Utan    

Goldenwest  Credit  Union  _ 

Hentage  Bank  

North  County  BanK    

Industnai  Credit  Umon  of  Whatcom  County 

Cashmere  Vailey  Bank   

Mt  Rainier  National  Bank  

Grant  National  Bank  

EverTrust  Bank         

Northwest  Plus  Credit  Union  

NW  Federal  Credit  Union  

Seattle  Telco  Federal  CU 

First  Hentage  Bank  

Horizon  Credit  Union  

Rainier  Pacifk:  Bank  

Amencan  National  Bank  of  Cheyenne 

The  Bank  of  Laramie    

First  Federal  Savings  Bank  


City  State 

Ogden  Utah 

Ogden      Utah 

St  George  Utah 

Arlington  Washington 

Beiimgham  Washington 

Cashmere  Washington 

Enumclaw  Washington 

Ephrata     Washington 

Everett : Washington 

Everett Washington 

Seattle Washington 

Seattle i  Washington 

Snohomish  Washington 

Spokane  i  Washington 

Tacoma  Washington 

Cheyenne Wyoming 

Laramie    ,  Wyoming 

Sheridan j  Wyoming 


n.  Public  Comments 

To  enc  ourage  ihe  submission  of  public 
comments  on  the  (.ommunity  support 
performance  of  Bank  members,  on  or  before 
October  26.  2001,  each  Bank  will  notify  its 
Advisorv  Council  and  nonprofit  housing 
developers,  community  groups,  and  other 
interested  parlies  in  its  district  of  the 
members  sele<:ted  for  rommunity  support 
review  in  the  2000-01  se\enth  quarter  review 
cycle   12  CFR  944  2(bl(2j(ii)   In  reviewing  a 
member  for  (.ommunitv  support  complianc  e, 
the  Finance  Board  wiil  ronsider  any  public 
comments  it  has  received  concerning  the 
member   12  CFR  944, 2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  (, ommunity 
support  performan'  e  of  members  selected  for 
the  2000-01  seventh  quarter  review  rvcle 
must  be  delivered  to  the  Finance  Board  on 
or  before  the  November  26,  2001  deadline  for 
submission  of  Community  Support 
Statements. 

Bv  the  Federal  Housing  Finance  Board. 
Dated  October  1.  2001. 

James  L.  Bothwell.  i 

\tanasiing  Dir-^'-tr/r 

(FR  Do(    01-24948  Filed  10-12-01;  8:45  am] 

BILUNG  COOC  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notir>' 
have  applied  trj  the  Board  for  appro\  al 
pursuant  to  the  Bank  Holding  Compain 
Act  of  1956  (12  L'  S.C,  1841  et  seq] 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ovv-nership  of.  control  of,  or 
the  power  to  vote  shares  of  a  hank  or 
bank  holding  cnmpanv  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  i:  S  C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  companv  complies  with  the 
stanciards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www  ffiec  gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8. 
2001 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth.  Banking  Supervision) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101-2566: 

/   BancFirst  Ohm.  (^orp  .  ZanesviUe. 
Uhio:  to  acquire  14,90  percent  of  the 
voting  shares  of  UNB  Corp..  Canton. 
Ohio,  and  thereby  indirectly  acquire 
The  1  'nited  National  Bank  &  Trust 
Company.  Canton.  Ohio. 

2  I  '\'B  Corp  .  Canton.  Ohio;  to  merge 
with  BancFirst  Ohio.  Corp..  ZanesviUe. 
Ohio,  and  thereby  indirectly  acquire 
The  First  National  Rank  of  ZanesviUe. 
ZanesviUe.  Ohio 

B.  Federal  Reserve  Bank  of 
Richmond  t.\  Linwood  Gill.  Ill,  Vice 
President)  701  East  Byrd  Street, 
Richmond.  Virginia  2.3261-4528: 


1.  FNB  Corporation.  Christiansburg, 
Virginia;  to  merge  with  Salem 
Community  Bankshares.  Inc..  Salem. 
Virginia,  and  thereby  indirectly  acquire 
Salem  Bank  &  Trust.  National 
Association,  Salem.  Virginia. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta. 
Georgia  30309-4470: 

1.  Coastal  Community  Investments, 
Inc..  Panama  City  Beach.  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Apalachicola  State  Banking 
Corporation.  Apalachicola.  Florida,  and 
thereby  indirectly  acquire  voting  shares 
of  Apalachicola  State  Bank. 
Apalachicola.  Florida. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
63166-2034: 

1.  Community  State  Bancshares.  inc  . 
Bradley.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Bradley  Corporation.  Bradley,  .\rkansas, 
and  thereby  indirectly  acquire  voting 
shares  of  The  Bank  of  Bradley,  Bradley. 
Arkansas. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (JoArme  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue.  Minneapolis.  Minnesota 
55480-0291: 

1 .  Superior  National  Banc  Holding 
Company.  Superior,  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Superior  National  Bank, 
Superior,  Wisconsin. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001; 

1   Chickasaw  Banc  Holding  Company, 
Yukon,  Oklahoma;  to  become  a  bank 
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holding  company  by  acquirino  100 
percent  of  the  voting  shares  of  First 
Bancorp  in  Davidson.  Inc  .  Davidson. 
Oklahoma,  and  thereby  indirectlv 
acquire  voting  shares  of  First  Slate  Bank 
in  t)a\idson.  Da\'idson,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
S\s1em   Odober  9.  2001. 
Robert  deV.  Frierson, 

Deputy  Secrctan,  of  the  Board 

fFRDor-  01-2.^^834  Filed  10-12-01,  8:4,=)  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont}anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  {12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nicy. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  29,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  M.S.  Investment  Company. 
Milwaukee,  Wisconsin,  and  its 
subsidiary.  Mitchell  Bank  Holding 
Corporation.  Milwaukee,  Wisconsin,  to 
continue  to  engage  in  extending  credit 
and  servicing  loans,  pursuant  to  § 
225.28(h)(1)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
S\stem.  Ortobfr  10.  2001. 

Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Board. 

!FK  Dot    01-2=iHPq  Filed  10-12-01;  8:45  am] 

BILLING  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention:  Notice  of 
Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisorv  Committee  Act  (Pub  L  92- 
463)  of  October  6.  1972.  that  the 
Advisory'  Committee  on  Childhood  I  -edd 
Poisoning  Prevention.  Onters  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2  \f'ar 
period  through  October  .31.  2003 

For  information,  contact  Gar\  P 
Noonan,  Executive  Secretarv.  Advis(ir\ 
Committee  on  Childhood  Lead 
Poisoning  Prevention,  Centers  for 
Disease  Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services.  1600  Clifton  Road.  N'E.  M-.S  F- 
25.  Atlanta.  Georgia  3033.  telephone 
404-498-1442  or  fax  404^98-1444 

The  Director.  Management  Analv  sis 
and  Services  Office  has  been  delegatf^d 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated  October  4   2001 
Carolyn  |.  Russell. 

Director.  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention 

|FRDo(    01 -2 58.T1  Filed  10-12-411    M  45  am 

BIUJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01  rM)046] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Current  Good  Manufacturing 
Practice  Regulations  for  Medicated 
Feeds 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practice 
Regulations  for  Medicated  Feeds"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dfin  I'l  !'!f'si(<\    ( )tfn  •■  >  1  111!  iiination 
Resources  Management  (HFA-250). 
Fond  and  Drug  Administration.  5600 
Fi'-h.  r-  !  .ine.  Rockville.  MD  20857, 
•101-^827-1472 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Rpgister  nf  lunp  1,5.  2001  (66  FR 
.i^^^J^*    '.\\'-  u'ln  \  announced  that  the 
[ir  (M^^i  1  ;:if  rination  collection  had 
i)een  "-utmiittiii  ti   OMB  for  review  and 
(  IcdraiK  t-  iiiiiiiT  44  U.S.C.  3507.  An 
agent}  n.r!\  :i   !(  onduct  or  sponsor,  and 
d  person  is  not  required  to  respond  to. 
ri  collection  nf  information  unless  it 
displays  a  (  urmstlx  \  .ilid  OMB  control 
numt^er   (1MB  .^i.i'-  :,'  \\  .i)'[,T'  ■.  I'd  the 
inforniatii.-'n  c.miIi'i  ']<.u  ,iiid  tia^.  assigned 
OMB  control  niini!"  -  iiqiO-0152.  The 
approval  expires  on  September  30. 
2004   A  ( (ip\  of  the  supporting 
statement  for  this  infcrni.ition  collection 
IS  available  on  the  Intirnet  at  http:// 
w \\ \%  fdagov/ohrni^  dockets 

Dated:  October  5,  2001. 
Margaret  M.  Dotzel. 

^•-^''1  iiih'  i  ommissioner  for  Policy. 

(FR  Doc.  01-25763  Filed  10-12-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No  01N-01321 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval:  Protection  of  Human 
Subjects,  Recordkeeping  and 
Reporting  Requirements  for 
Institutional  Review  Boards 

AGENCY:  FiHxi  rtiui  Dnit'  .^(imlnistration, 
HH.S 

ACTK3N:  Notice. 

summary:  The  Food  and  Drug 

.'\dniinistrati()n  (FDA)  is  announcing 
that  a  cnllection  of  information  entitled 

Protection  of  Human  ,Siib|ects. 
RiH(irdkf*eping  and  Rcpurtnii. 
Requirements  for  instil utii in, u  Review 
Boards."  has  been  apprnvi'i!  t  \  the 
Office  of  Management  ami  Budget 
lOMB)  under  thr>  Faprrw^iii.  H'.'duction 
Act  of  IQflS  Mh"  F'K.A 
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FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L,  Nelsnn.  Office  of  Information 
Resources  Managen:ient  (HF.-\-250). 
Food  and  Drug  .\dministration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-«27-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  .March  30.  2001  (66 
FR  17427),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  0MB  for  review  and 
clearance  under  44  L'S.C  .3507  .\n 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number  0MB  has  now  approved  thf 
information  collection  and  has  assigned 
0MB  control  number  0910-0130  The 
approval  expires  on  September  30, 
2004.  A  copy  of  the  supporting 
statement  for  this  information  collertnin 
is  available  on  the  Internet  at  http:// 
www,  fda.gov/ohrms/ dockets. 

Dated:  Ortober  i,  2001 
Maq^aret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc,  01-25764  Filed  10-12-01;  8:45  ami 

BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  01N-01141 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Patent  Term  Restoration, 
Due  Diligence  Petitions,  Filing,  and 
Coment  of  Petitions 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Patent  Term  Restoration,  Due  Diligence 
Petitions,  Filing,  Format,  and  Content  of 
Petitions  "  has  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L,  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  23.  2001  (66 
FR  16249),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  0MB  for  review  and 
clearance  under  44  U.S.C  3507  An 


agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currfuitlv  valid  (3MB  control 
number.  OMBiias  now  approved  the 
information  collection  and  has  assigned 
0MB  control  number  0910-0233,  The 
approval  expires  on  .September  30, 
2004.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www, fda.gov/ohrms/dockets. 

Dated:  October  5,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Dor   01-2'i837  Filed  10-12-01:  8:45  am] 
BILLING  CODE  4160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  80N-0042) 
RIN0910-AA01 

Anticaries  Drug  Products  for  Over-the- 
Counter  Human  Use;  Use  of  Intraoral 
Appliance  Models  for  Compliance  With 
Biological  Testing  Requirements; 
Request  for  Information  and 
Comments 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
information  and  comments  on  the  use  of 
intraoral  appliance  (iOA)  models  as  a 
substitute  for  the  animal  caries 
reduction  ("rat  caries  models") 
biological  test  required  by  the 
monograph  for  over-the-counter  (OTC) 
anticanes  drug  products  to  demonstrate 
the  availability  of  fluoride  in  OTC 
dentifrice  formulations.  This  notice  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA, 
DATES:  Submit  written  or  electronic 
comments  by  lanuary  14,  2002, 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
fHFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http;// 
www  fda.gov/dockets/ecomments, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Sherman.  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  testing  procedures  for  fluoride 
dentifrice  drug  products  in  21  CFR 
355.70  of  the  final  monograph  for  OTC 
anticaries  drug  products  (60  FR  52474, 
October  6,  1995).  include  both  in  vitro 
and  biological  testing  to  demonstrate  the 
effectiveness  of  OTC  anticaries 
dentifrices.  The  two  in  vitro  tests 
(fluoride  enamel  uptake  and  enamel 
solubility  reduction)  demonstrate  that 
fluoride  is  chemically  available.  The 
biological  testing  (animal  caries 
reduction)  assures  that  the  fluoride  is 
also  bioavailable  to  alter  tooth  structure 
and  make  the  tooth  resistant  to  caries. 

In  the  preamble  to  the  final 
monograph  for  OTC  anticaries  drug 
products,  FDA  encouraged  the 
development  of  additional  testing 
procedures,  such  as  remineralization 
tests.  The  agency  noted  that  sufficient 
data  were  not  available  to  correlate 
these  tests  specifically  with  clinical 
studies  that  demonstrate  the 
effectiveness  of  fluoride  dentifrices  (60 
FR  52474  at  52499),  The  agency  stated 
that  it  would  consider  such  tests  as  a 
substitute  for  the  animal  caries 
reduction  test  if  adequate  data  were 
submitted  demonstrating  that  an 
alternative  testing  procedure  provides 
results  of  equivalent  accuracy. 

In  1996,  FDA  granted  a  petition  (Refs. 
1  and  2)  that  included  the  results  of  a 
study  conducted  in  humans  wearing  an 
IDA  with  attached  enamel  chips  as  a 
substitute  for  the  animal  caries 
reduction  test.  Although  the  agency  had 
initial  concerns  about  the  design  and 
results  of  this  IOA  test,  the  data  were 
considered  sufficient  to  accept  the  test 
as  an  alternative  to  the  animal  caries 
model  to  demonstrate  the  effectiveness 
of  the  tested  dentifrice  formulation. 

The  petition  also  requested  that  the 
results  of  the  IOA  test  be  accepted  as 
evidence  of  the  effectiveness  of  the 
petitioner's  other  formulations. 
However,  because  these  formulations 
contain  different  abrasives  and 
flavorings,  the  agency  determined  that 
all  other  formulations  must  be  tested 
individually  (Ref  2).  The  agency  also 
recommended  that  protocols  for  any 
further  IOA  tests  be  submitted  for 
review  prior  to  conducting  the  tests, 

IOA  models  employ  small  pieces  of 
tooth  enamel,  mounted  in  the  acrylic 
flanges  of  dentures  worn  by  subjects 
that  have  been  randomized  to  the 
various  treatments  to  be  investigated. 
The  enamel  chips  are  examined  for 
demineralization  or  remineralization 
using  various  test  methods.  Proponents 
of  the  IOA  model  argue  that,  when 
compared  with  the  animal  caries 
reduction  test,  the  IOA  test  is  more 
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sensitive,  reliable,  and  accurate,  and 
that  the  testing  does  not  require  the 
sacrificing  of  animals. 

Proponents  add  that  a  potential 
advantage  of  the  lOA  model  is 
comparability  to  nonnal  dentifrice  use. 
In  the  animal  caries  reduction  test,  rats 
are  superinfected  with  cariogenic 
bacteria  and.  unlike  clinical  subjects, 
swallow  the  fluoride  toothpaste.  Thus,  it 
may  be  difficult  to  determine  if  the 
caries  reduction  is  confounded  by 
systemic  absorption  of  fluoride.  Further, 
the  use  of  a  removable  appliance 
containing  multiple  enamel  specimens 
offers  a  number  of  advantages.  Most 
importantly,  this  method  provides  a 
sufficient  number  of  specimens  for 
several  different  analyses  to  be  used;  (1) 
Microradiography  demonstrates  the 
occurrence  and  extent  of 
remineralization.  (2)  fluoride  uptake 
measures  in-situ  bioavailability  of 
fluoride,  and  (3)  microhardness  and 
acid-resistance  testing  measure  the 
stability  nf  remineralized  enamel 
lesions.  Multiple  specimens  also  ensure 
that  sufficient  samples  are  available 
even  if  some  are  damaged  during 
wearing  or  analysis. 

In  1989.  the  Council  on  Dental 
Therapeutics  (the  Council)  of  the 
American  Dental  Association  (ADA) 
accepted  a  new,  modified  fluoride 
dentifrice  based  largely  upon  data  from 
lOA  models,  thus  acknowledging  that 
IDA  models  could  be  used  as  a  potential 
indicator  of  clinical  effectiveness.  This 
marked  an  important  departure  from  the 
Council  s  past  practice  of  accepting 
modified  anticaries  agents  only  when 
conventional  clinical  trials  had 
demonstrated  a  statistically  significant 
benefit.  Subsequently,  the  Council 
concluded  that  further  consideration 
should  be  given  to  statistical  issues 
related  to  lOA  models  and 
recommended  that  guidelines  be 
developed  concerning  the  validity  and 
reliability  of  these  models  for  use  in 
approval  of  product  claims  (Ref.  3). 

The  animal  caries  reduction  test  has 
a  long  history  of  reliability  in 
demonstrating  the  effectiveness  of 
fluoride  dentifrices.  This  test  directly 
measures  the  effectiveness  of  a  fluoride 
dentifrice  in  an  animal  model  in  vivo 
after  limited  brushing  and  gives  a  more 
complete  assessment  of  tested 
formulations  compared  with  the  two  in 
vitro  tests  (fluoride  enamel  uptake  and 
enamel  solubility  reduction)  This  test 
has  been  a  requirement  of  the  OTC 
anticaries  final  monograph  since  it  was 
published  in  1995.  The  anticaries  final 
monograph  provides  general  guidance 
on  appropriate  statistical  analvses  for 
the  animal  caries  model. 


In  1996,  when  FDA  granted  the 
petition  to  accept  an  \()A  study  as  a 
substitute  for  the  animal  caries 
reduction  test,  the  agency  did  not 
anticipate  many  similar  requests 
However,  since  that  time,  several  citizen 
petitions  (Refs,  4.  5.  and  6)  requested 
substitution  of  an  IDA  model  for  thf 
animal  caries  test.  Based  on  informdtu.in 
in  these  petitions,  the  agency  believes 
that  a  well-conducted  lOA  study  can 
provide  a  measure  of  both 
remineralization  and  demmeralization 
of  tooth  structure  and  potentially  may 
provide  results  that,  when  compared  to 
the  animal  caries  model,  are  of 
equivalent  accuracy. 

The  agency  also  received  a  citizen 
petition  opposing  these  requests  (Ref,  7) 
The  petition  presented  two  mainr 
criticisms  of  the  10  A  model :  []  i  It 
measures  demineralization  but  not 
remineralization.  and  (2)  it  does  not 
adequately  mimic  realistic  caries 
challenges. 

Thus,  there  is  disagreement  within 
the  dental  research  community  about 
whether  lOA  studies  proxide  sufficient 
evidence  of  both  demineralization  and 
remineralization.  There  is  also 
disagreement  about  whether  the 
potential  advantages  of  the  lOA  model, 
which  uses  human  teeth,  outweigh  the 
predictability  and  the  experience  of  the 
animal  model 

II.  The  Currpnl  Request  for  Data  and 
Information 

Because  of  the  lack  of  consensus 
within  the  dental  communitv  regarding 
the  lOA  test  and  the  apparent  increased 
interest  among  manufacturers  to  rely  on 
this  test  in  lieu  of  animal  studies  to 
demonstrate  the  effectiveness  of  new 
fluoride  formulations,  the  agency  has 
determined  that  it  is  appropriate  to 
address  these  issues  in  a  public  forum 
where  experts  can  debate  the  usefulness 
and  acceptability  of  alternate  biological 
testing  methods  such  as  the  lOA  model 
The  agency  is  publishing  this  notice  to 
gather  information  concerning  lOA 
models  and  whether  and  how  they  can 
be  used  in  lieu  of  the  animal  caries 
models  in  meeting  the  biological  testing 
requirements  for  UTC.  anticaries  drug 
products.  This  information  uduM 
include  various  study  designs,  the 
parameters  measured,  methods  for 
measuring  these  parameters,  and  the 
statistical  methods  cmploved  to  analyze 
the  data.  The  agenc  v  would  also  like  to 
have  information  conccTning  the 
statistical  analyses  that  have  been 
applied  to  the  data  generated  h\  animal 
caries  studies  conducted  to  support 
monograph  status  for  currently- 
marketed  dentifric,es. 


in  terms  of  study  design,  the  agency 
is  seeking  information  on  both  short- 
term  and  long-term  lOA  models.  In  the 
short-term  study,  the  test  product  is 
used  only  once  and  the  treatment  phase 
lasts  anywhere  from  1  to  6  hours.  In 
long-term  studies,  subjects  wear  the 
appliance  for  2  to  8  weeks,  using  the  test 
product  several  times  a  day  Because 
one  of  the  criticisms  of  lOA  models  is 
their  inability  to  measure 
remineralization,  the  agency  seeks 
discussion  regarding  the  ability  of  short- 
term  and  long-term  studies  to  measure 
demineralization  and  remineralization. 

Currently,  the  literature  cites  several 
wa\  s  of  calculating  the  extent  of 
mineralization  or  demineralization  in 
these  studies.  Two  common  methods  of 
measuring  the  percent  mineral  cftange 
in  enamel  are  microradiographic 
analysis  and  microhardness  testing.  The 
agency  requests  detailed  explanations  of 
these  methods,  as  well  as  others  that  are 
being  proposed  for  this  use  The  agency 
also  encourages  discussion  of  the 
validity  of  substituting  examination  of 
mineral  changes  in  the  enamel  chips  in 
the  10 A  model  for  caries  in  the  animal 
model   Further,  the  agency  requests 
information  on  the  validity  of 
accelerating  mineral  changes  in  enamel 
both  by  soaking  the  chips  in  a  sucrose 
solution  and  placing  gauze  over  the 
chips  to  attract  additional  plaque. 

Adequate  demonstration  of 
bioavailability  in  the  biological  testing 
models  for  fluoride  dentifrices  requires 
that  the  test  product  be  significantly 
superior  to  the  placebo,  and  noninferior 
to  the  reference  standard  performance. 
In  the  lune  15,  1988,  tentative  final 
monograph  for  OTC  anticaries  drug 
products  (53  FR  22430  at  22440),  the 
agency  discussed  equivalence  testing  for 
the  biological  tests  as  follows:  "The 
more  general  statement  'not 
significantly  lower  than  the  score  for  the 
reference  formulation'  allows  the 
application  of  appropriate  statistical 
criteria  to  laboratory  data  to 
demonstrate  that  fluoride  dentifrices 
achieve  scores  in  the  biological  tests 
that  are  not  significantly  lower  than  the 
scores  for  the  reference  formulations." 
The  use  of  the  appropriate  statistical 
analysis  is  further  emphasized  in  the 
next  paragraph  of  that  section  where  it 
states:    Further,  as  stated  in 
§211. 165(d)  121  CFR  211.165(d)l. 
appropriate  statistical  qualify  control 
criteria  must  be  used  for  drug 
products." 

Recent  petitions  requesting  that  the 
agency  accept  the  IDA  model  in  lieu  of 
the  animal  caries  reduction  test  have 
interpreted  the  phrase  "not  significantly 
lower  than  the  scores  for  the  reference 
formulation  '  as  allowing  the  use  of 
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hypothesis  testing  as  an  acceptable 
statistical  method  Although  FDA 
considers  computing  p-values  to  be  the 
correct  method  to  test  the  hypothesis 
that  a  difference  exists  between  the  test 
product  and  placebo,  the  agency  does 
not  consider  this  method  appropriate  for 
demonstrating  noninferiority  of  the  test 
product  to  the  reference  standard 
Failure  to  demonstrate  a  difference  can 
result  from  several  factors,  including  a 
small  sample  size,  inappropriate 
adjustment,  or  poor  study  design. 
However,  it  is  incorrect  to  infer  from 
hypothesis  testing  that  two  products  are 
equivalent  or  that  one  is  not  inferior  to 
the  other  For  the  comparison  between 
the  test  product  and  the  reference 
standard,  the  agency  believes  that 
noninferiority  testing,  a  subset  of 
equivalence  testing,  is  necessar\'. 

The  agency  is  seeking  comment  on 
statistical  analyses  that  can  be  used  to 
support  the  comparison  between  the  test 
product  and  the  reference  standard 
Because  statistical  testing  for 
demonstrating  superiority  of  a  tost 
dentifrice  to  a  placebo  dentifrice  is 
generally  straightforward,  the  agency  is 
particularly  interested  in  the  statistical 
testing  that  would  support  either 
equivalence  or  noninferiority 
comparisons.  Coupled  with  this,  the 
agency  is  requesting  information  on 
whether  the  lOA  models  would  require 
larger  sample  sizes  than  the  animal 
caries  models 

The  agency  anticipates  that  this 
information-gathering  process  will  be 
followed  bv  an  advisory  committee 
meeting  at  which  the  various  models 
and  the  appropriate  statistical  analyses 
will  be  discussed 

III.  Request  for  Comments 

Interested  persons  mav  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  ('!ec:troni(:  comments 
regarding  this  notue  by  fanuarv  14, 
2002.  Three  copies  of  all  written 
comments  are  to  be  submitted. 
Individuals  submitting  written 
comments  or  anyone  submittinu 
electronic  comments  ma\  submit  one 
copy.  Comments  are  to  be  identified 
with  the  doc:ket  number  found  in 
brackets  in  the  heading  of  thi^ 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief 
Rec:eived  comments  may  be  seen  in  the 
Dockets  .Management  Bran(  h  between  9 
a  m.  and  4  p.m..  Monday  ttuough 
Fnda\ 

IV.  References 

The  ffillnwint;  references  are  on 
displa\  in  the  Dockets  Management 
Branch  (address  above)  under  Docket 
.No   8()\-0042  and  mav  hf  s..»'n  bv 


interested  persons  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

1.  Comment  No.  CP5. 

2.  Comment  No.  LET35. 

.3.  Proskin.  H.  M.,  N.  W.  Chilton,  and  A 
Kingman,  "Interim  Report  of  the  Ad  Hoc 
Committee  for  the  Consideration  of  Statistical 
Concerns  Related  to  the  Use  of  Intra-oral 
Models  in  Submissions  for  Product  Claims 
Approval  to  the  American  Dental 
Association."  Journal  of  Dental  Research. 
71:949-952,  1992. 

4.  Comment  No.  CP7. 

5.  Comment  No.  CP9. 

6.  Comment  No.  AMD3. 

7.  Comment  No.  CP8. 

Dated:  September  28.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  01-25762  Filed  10-12-01;  8:45  am\ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA  Aids  Advisory  Committee; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  .^idvisorv  Committee  Act 
iPub   L.  M2-4b.:!j,  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  2001 . 

Name:  HRSA  AIDS  Advisory  Committee 
(HAAC). 

Date  and  Time:  November  1.  20UI.  8  iO 
a.m.-S  p.m.,  November  2.  2001;  8:30  a.m.- 
2:30  p.m. 

Place:  Marriott  Hotel.  5151  Pocks  Hill 
Road,  Bethesda,  Maryland  20814.  ri'lcphnni' 
(301)897-9400. 

The  meeting  is  open  to  the  public. 

Agenda:  Agenda  items  for  the  meeting 
include  reauthorization  studies  of  the  Rvan 
White  CARE  Act,  new  CARE  Act  data 
requirements,  estimating  and  documenting 
unmet  need,  and  discussion  of  HRS.A  and 
CDC  collaboration. 

Anyone  requiring  further  information 
should  contact  (oan  Holloway.  HIV/AIDS 
Bureau.  Parklawn  Building,  Room  7-13.  ,t()00 
Fishers  Lane,  Rot.kville.  Maryland  20857, 
telephone  (301)  443-5761. 

Dated:  October  9.  2001. 
Jane  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

jFR  Doc.  01-25838  Filed  10-12-01:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advison,'  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisorv'  body  scheduled  to  meet 
during  the  month  of  November  2001. 

.\'ame:  .Advisory  Committee  on  Infant 
Mortality  (ACIM)' 

Date  and  Time:  November  14.  2001 :  9 
a.m. -5  p.m.  November,  15,  2001;  8:,'i0  a.m.- 
.3  p.m. 

Place:  Pooks  Hill  Marriott  Hotel.  51.51 
Pooks  Hill  Road,  Bethesda,  Maryland  20814, 
(301)897-9400. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretarv  of 
Health  and  Human  Servi(.es  on  the  following: 
Department  programs  which  are  directed  at 
reduc:ing  infant  mortalit\  and  improving  the 
health  status  of  pregnant  women  and  infants; 
factors  affe(  ling  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outcomes  following  childbirth; 
factors  determining  the  length  of  hospital 
stay  following  childbirth;  strategies  to 
coordinate  the  vanetv  of  Federal.  State,  and 
local  and  private  programs  and  efforts  that 
are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality,  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
objectives  from  Healthy  People  2010. 

.4gf nda:  Topics  that  will  be  discussed 
include  the  following:  Earlv  Postpartum 
Discharge;  Low-Birth  Weight:  Disparities  in 
Infant  Mortality:  and  the  Healthy  Start 
Program, 

.\n\one  requiring  informatifin  regarding 
the  (Committee  should  contact  Peter  C  van 
Dyck,  M,D.,  .M,P,H.,  Executive  Secretary, 
.•\CIM,  Health  Resources  and  Services 
Administration  (HRSA),  Room  18-05, 
Parklawn  Building,  5hOO  Fishers  Lane, 
Rockville.  MD  20857,  telephone.  (,301  i  44:i- 
2170 

Individuals  who  are  interested  in  attending 
am  portion  of  the  meeting  or  who  have 
questions  regarding  the  meeting  should 
contact  Ms,  Kerry  P.  Nesseler.  HRS.\, 
Maternal  and  Child  Health  Bureau, 
telephone:  (301)  443-2170. 

.Agenda  items  are  sub|e(  t  to  change  as 
priorities  are  further  determined. 

Dated:  ()(  tolier  <),  JOOl. 
]ane  M.  Harrison. 

Director.  Division  oi Pohrv  Review  and 

('(lordiniilion 

iFR  Doi    01-25H.i<l  Filed  10-12-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

AGENCY:  Health  Resources  and  Senices 
Administration.  HHS. 

ACTION:  Notice  of  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub.  L.  92-4R.3).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  October  2001: 

.\amt-\  National  .\dvisor\  Count;!!  on 
Migrant  Health. 

Datf  ^  TImf:  October  2.S.  2001;  9  a.m.  to 
5  p  m.;  0(  tober  20.  2001:  9  am.  to  1  p.m.: 
0(  tober  27.  2001;  8  a.m.  to  11  a.m. 

P/of  p  Renaissance  Astieville  Hotel.  1 
Tbomas  Wolfe  Plaza,  .■\sheville.  North 
Carolina  28801,  Phone;  (8281  252-8211:  Fax 
(8281  2,36-96^)1 

The  meeting  is  open  to  the  publi( 

Agenda  This  will  be  a  meeting  ot  the 
Coinif  il.  The  agenda  nu  hides  an  overview  o! 
general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
development  of  expert  background  papers  to 
support  the  Council's  recommendations  and 
the  de\el<ipment  of  future  recommendations 
The  Council  will  hear  presentations  from 
experts  on  farmworker  issues  in  North 
Carolina,  research  on  pesticide  exposure  in 
adults,  and  the  North  Carolina  Area  Healtti 
Education  Center  (AHEC)  program.  In 
addition,  the  Council  will  be  holding  a 
public  hearing  at  whit  h  migrant  farmworkers 
will  have  the  opportunilv  to  testify  before  the 
Council  regarding  matters  that  affect  their 
health  The  hearing  is  scheduled  tor 
Saturdav.  October  27  from  8  to  1 1  a.ni   at  the 
Renaissance  Asheville  Hotel, 

The  Coun(,il  meeting  Is  being  held  iii 
coniunction  with  the  annual  East  Coast 
Migrant  Stream  Forum  sponsored  by  the 
North  Carolina  Primarv  Health  Care 
.\sso(  iation.  which  is  being  held  in  .XsheN  ille 
during  thi'  same  period  of  time 

.•\nvone  requiring  inff)rmalion  regarding 
the  sublet  t  Count, il  should  (onlatt  |ud\ 
Rodgers.  Migrant  Health  Program,  staff 
support  to  the  National  .Ad\  is(.)rv  Couiu  il  on 
Migrant  Health.  Bureau  of  Primar\'  Healtfi 
Care.  Health  Resourt  es  and  Services 
Administration.  4.3.i()  East -West  Highwav, 
Bethesda.  Marvland  20814.  Telephone  301 
.i94-4:i04. 

.-\genda  items  are  sublet  t  to  t  liange  as 
priorities  indicate 

Dated;  October  9.  2001 
lane  M.  Harrison. 

Dircclnr.  Division  nf  PoJirv  Ri-virw  nnri 

Courdination. 

iFR  Oo(  .  01-2.S7fi,S  Filetl  10-12-01.  8;4.'i  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization.  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organizatitin  Functions 
and  Delegations  of  Authority  of  the 
Department  of  He.ilth  ami  Human 
Services  (DHHS).  Health  Resnurt  cs  and 
Services  Administration  !HR,s,\i   hO  FR 
.56605.  as  amended  Ntivernber  h,  1995  as 
last  amended  at  bf^  FR  4  1249-51.  dated 
August  7.  21)011 

This  notice  sets  forth  several  maiur 
organizational  changes  in  the  Bureau  of 
Health  Professions  iBHPr),  Certrtin  ^th.-r 
organizational  changes  in  various 
organizations  within  Health  Resources 
and  Services  Administration  dre 
reflected  in  the  notice 

In  addition  tt)  the  c  hanges  m  RffPr 
this  notice  will  mf)\<'  ( (iminunications 
functions  throughout  the  agency  into 
the  Office  of  C.ommunications,  Office  of 
the  Administrator  Legislative  functions 
throughout  the  agenc\-  will  be 
consolidated  into  the  Offit  t^  nf 
Legislation,  Office  of  the  Administrator. 
The  Center  for  Quality  and  the  Offit  e  for 
the  Advancement  of  Telehealth  will  be 
moved  from  the  (Jffice  of  the 
Administrator  and  placed  in  the  HIV 
AIDS  Bureau,  and  the  Center  for  Health 
Sen'ices  Financing  and  Managed  (.are 
will  be  placed  in  the  Office  tif  Planning 
and  Evaluation.  In  addition,  the  Office 
of  International  Health  .\ffairs  will  be 
moved  from  the  Offif:e  of  the 
Administrator  and  placed  within  the 
Office  of  Management  and  Program 
Support, 

Section  RA-00,  Mission 

The  Health  Resourt  es  ancf  Ser\  k  cs 
Administration  (HRSAl  tliret  ts  n.itinn.i 
health  programs  which  impro\  i>  the 
health  of  the  .Nation  bv  assuniit;  ^j;i:ii:i\ 
health  care  to  underserxetl.  \  uini'r.iti' 
and  special-need  populations  ami  \)\ 
promoting  appropriate  health 
professions  workforce  t  apai  it\  and 
practice,  particularh  in  primary  care 
and  public  health 

Section  RA-10  Organization 

The  Office  of  the  Administrator  is 
headed  bv  the  Administratt)r,  Health 
Resoun;es  and  Services  Administration 
(OA)  who  reports  directly  to  the 
Secretary.  The  OA  includt>s  the 
following  c;ompt)nents 

(1)  Immediate  Office  of  the 
.administrator  (R.-\); 

(2)  Office  of  E(]ual  Oppnrliimtx  and 
Civil  Rights  (RA21; 


(3)  Office  of  Planning  and  Evaluation 
(RA5): 

(4)  Office  of  Communications  (RA6); 

(5)  Office  of  Minority  Health  (RA9): 
and 

(6)  Office  of  Legislation  (RAE) 

Section  RA-20  Function 

1.  flevjse  the  functional  statement  for 

the  Immediate  Office  of  the 
Administrator  Immediate  Office  of 
the  Administrator  (RAI 
(1)  Leads  and  directs  programs  and 
activities  of  the  Agency  and  advises  the 
Office  of  the  Secretary  of  Health  and 
Human  Services  on  policy  matters 
concerning  them;  (2)  provides 
consultation  and  assistance  to  senior 
Agency  officials  and  others  on  clinical 
and  health  professional  issues;  (3) 
serves  as  the  Agency's  focal  point  on 
efforts  to  strengthen  the  practice  of 
public  health  as  it  pertains  to  the  HRSA 
mission:  (4)  establishes  and  maintains 
verbal  and  written  communications 
with  health  organizations  in  the  public 
and  private  sectors  to  support  the 
mission  of  HRSA;  and  (5)  manages  the 
legislative  and  communications 
programs  for  the  agency. 

2.  In  the  Office  of  the  Administrator. 

estabhsh  the  Office  of  Legislation 
lEAFI  ns  fnlln\y<: 

Office  of  Legislation  IR.\U) 

(1 )  Serves  as  the  Administrator's 
primary  staff  unit  and  principal  source 
of  advice  on  legislative  affairs;  (2) 
oversees  communications  between  the 
Administrator  ,irui  limber  levels  of  the 
Department  n  l<t:isj„tive  matters;  (3) 
oversees  th<  I'uislative  program  for  the 
Administrati  I     4  >  develops  a  legislative 
program  im  !tu'  ,\gency  and  develops 
it>gislati\ t  proposals;  (5)  prepares  the 
.\dnnnisirator's  analyses,  position 
papers,  and  reports  on  proposed 
legislation;  (6)  coordinates  the 
preparation  of  testimony  and  backup 
materials  on  the  Administration's 
li'eisl,iti\e  program  for  presentation  to 
(     :ii:m  -^sional  Committees;  (7)  monitors 
111  ii;  lie-  i!ii  Congressional  activities 
dlfcLtint;  the  Administration;  (8)  in 
conjunction  with  the  Office  of  the 
Assistant  Sei  rotan-  for  Legislation  (LI. 
coordmatt  s  ;!i,   )  reparation  of 
information  requested  by.  and  provides 
technical  assistance  to,  Congressional 
Committees.  Members  of  Congress,  or 
til-    ;    !  tff  in  relation  to  the  Agency's 
legiM,tt,\  e  programs;  and  (9)  coordinates 
the  distribution  of  legislative  materials 
and  serves  as  a  legislative  reference 
center. 

3.  Rename  the  Office  of  Planning. 

Evaluation  and  Legislation  IRA5I  as 
the  Office  of  Planning  and 
Evaluation  (RA5I 
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4  In  ttip  Office  of  Planning.  Evaluation 

and  Legislation  IKASI,  abolish  the 
Division  of  Data  Policy  fRA34l  and 
place  the  function  tn  the  Office  of 
Information  Technology.  Office  of 
Management  and  Program  Support. 

5  Abolish  the  Center  for  Health  Services 

Financing  and  .Managed  Care  IRACI 
and  transfer  the  functions  to  the 
Office  of  Planning  and  Evaluation 

6.  In  the  Office  of  Planning  and 
Evaluation  IFL^SI  establish  the 
Center  for  Health  Sen,-ices 
Financing  and  Managed  Care 
(RA55I  as  follows: 

Center  for  Health  Services  Financing 
and  Managed  Care  (RA55) 

The  Center  for  Health  Services 
Financing  and  Managed  Care  serves  as 
the  focal  point  within  the  Health 
Resources  and  Services  Administration 
(HRSA)  for  leadership,  coordination. 
and  advancement  of  managed  care 
systems  for  safety  net  providers  serving 
at  risk,  vulnerable  populations  and  for 
training  programs  for  health 
professionals  The  Center  for  Health 
Services  Financing  and  Managed  Care 
carries  out  the  following  functions 
Specifically.  (1)  Provides  leadership 
within  HRSA  for  the  development  of 
managed  care  policies  and  programs 
and  in  coordinating  policy  development 
with  other  Departmental  agencies.  (2) 
provides  technical  and  other  support  to 
HRSA  components  and  other  mission 
related  agencies  as  they  establish 
managed  care  initiatives;  (3)  provides 
technical  assessment  and  training  to 
HRSA  grantees  and  related  safety  net 
providers  and  health  professions 
training  institutions  in  all  aspects  of 
managed  care  including  dissemination 
of  best  practices:  (4)  develops  working 
relationships  with  the  private  managed 
care  industry  to  assure  mutual  areas  of 
cooperation,  maximization  of  expertise 
and  coordination;  (5)  assesses  new  and 
existing  managed  care  svstems  and 
advises  the  HRSA  Administratf)r  un 
strategies  to  maximize  the  application  of 
these  systems  to  HRSA's  programs;  and 
(6)  works  with  Foundations,  private 
agencies  and  other  Federal,  State,  and 
local  agencies  to  assure  effective 
development  of  policies,  resources, 
program  development,  and  resolution  nf 
program  barriers  and  issues 
7  Delete  the  functional  statem,ent  for 

the  Office  of  Communications  and 

replace  as  follows 

Office  of  Communications  (RA6) 

(1)  Provides  leadership  and  general 
policy  and  program  direction  for  and 
conducts  and  coordinates 
communit:ations  and  public  affairs 


activities  of  the  Agency:  (2)  serves  as 
focal  point  for  coordination  of  Agency 
communications  activities  with  those  of 
other  health  agencies  within  the 
Department  of  Health  and  Human 
Services  and  with  field.  State,  local. 
voluntary  and  professional 
organizations;  (3)  develops  and 
implements  national  communications 
initiatives  to  inform  and  educate  the 
public,  health  care  professionals,  policy 
makers  and  the  media;  f4)  coordinates, 
researches,  writes  and  prepares 
speeches  and  audiovisual  presentations 
for  the  HRSA  Administrator  and  staff: 
(5)  provides  communication  and  public 
affairs  expertise  and  staff  advice  and 
support  t(j  the  Administrator  in  program 
and  policy  formulations  and  execution 
consistent  with  ptilicy  direction 
established  by  the  Assistant  Secretary 
for  Public  Affairs;  (6)  develops  and 
implements  policies  and  procedures 
related  to  external  media  relations  and 
internal  employee  communications 
including  those  for  the  development, 
review,  processing,  quality  control,  and 
dissemination  of  Agency 
communications  materials,  including 
exhibits  and  those  disseminated 
electronically;  (7)  serves  as 
Communications  and  Public  Affairs 
Officer  for  the  Agency  including 
establishment  and  maintenance  of 
productive  relationships  with  the  news 
media;  and  (8)  serves  as  focal  point  for 
intergovernmental  affairs  for  the  Agency 
(9)  coordinates  the  implementation  of 
the  Freedom  of  Information  Act  for  the 
Agency. 

8  In  the  Bureau  of  Primary  Health  Care, 
abolish  the  Information 
Dissemination  and 
Communications  Staff  fRC-5]  and 
place  the  function  in  the  Office  of 
the  Administrator  Office  of 
Communication 

9.  In  the  Bureau  of  Primary  Health  Care, 
delete  the  functional  statement  in 
the  Office  of  Program  and  Policy 
Development  (RClj  and  replace  as 
follows: 

Office  of  Program  and  Policy 
Development  (RCl) 

(1)  Serves  as  the  Bureau's  principal 

staff  arm  for  program  planning, 
coordination,  and  analysis,  including 
the  development  of  alternative  program 
and  policy  positions;  (2)  oversees 
planning  and  tracking  functions  in 
support  of  policy  formulation  and 
program  implementation;  (3)  advises  the 
Associate  .Administrator  and  his/her 
immediate  staff  nn  program  policy  and 
operational  implications  arising  from 
activities  of  the  Bureau;  (4)  collaborates 
in  the  development  and  implementation 


of  annual  and  5-year  program  and 
financial  plans  for  the  Bureau's  program 
planning  and  budgeting  systems;  (5) 
conducts  special  inquiries  and  studies 
and  provides  liaison  and  coordination 
with  the  Office  of  the  Administrator, 
Health  Resources  and  Services 
Administration  in  the  evaluation 
program  for  the  Bureau:  (6)  manages  the 
Bureau's  correspondence  activities;  (7) 
coordinates  the  development  of  and 
accomplishes  the  formal  clearance  of 
policy  for  the  Bureau:  (8)  maintains 
liaison  with  the  Office  of  the  General 
Counsel  and  the  Office  of  the  Inspector 
General,  DHHS;  (9)  develops  and/or 
provides  technical  assistance  in  the 
development  and  implementation  of 
new  and  revised  regulations  and 
standards;  (10)  prepares  and/or  provides 
guidance  and  assistance  in  the 
development  of  associated  Federal 
Register  notices;  and  (11)  provides  the 
focus  for  the  Bureau's  program  of  health 
center  managed  care  training  and 
technical  assistance  and  other  health 
center  related  financing  and 
reimbursement  issues;  and  provides 
coordination  and  liaison  with  the 
Centers  for  Medicare  and  Medicaid 
Services. 

10.  In  the  Maternal  and  Child  Health 

Bureau,  delete  the  Office  of 
Communications  (RM8)  and  place 
the  function  in  the  Office  of  the 
Administrator  Office  Of 
Communication. 

11.  Revise  the  functional  statement  for 

the  Maternal  and  Child  Health 
Bureau  (RM)  as  follows: 

Maternal  and  Child  Health  Bureau 
(RM) 

Provides  national  leadership  and 
policy  direction  for  the  planning, 
development,  implementation  and 
evaluation  of  the  programs  and 
activities  of  the  Bureau.  These  programs 
are  designed  to  improve  the  health  of 
women  of  childbearing  age,  infants, 
children,  adolescents,  and  their 
families,  of  children  with  special  health 
needs,  and  of  persons  with  hemophilia. 
Specifically:  (1)  Oversees  the  day-to-day 
management  and  operations  of  the 
Bureau's  Offices,  and  Divisions;  (2) 
coordinates  all  internal  functions  of  the 
Bureau  and  facilitates  effective, 
collaborative  relationships  with  other 
health  and  related  programs;  (3) 
establishes  a  program  mission,  goals, 
objectives  and  policy  with  broad 
Administration  guidelines:  (4)  serves  as 
the  focal  point  for  managing  the  Bureau- 
wide  strategic  planning  operation  as  it 
relates  to  long  and  short  range 
programmatic  goals  and  objectives  for 
the  Bureau;  (5)  works  with  other 
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Bureaus  to  further  the  Agency  goals  and 
mission:  (6)  develops  and  administers 
internal  operating  policies  and 
procedures  and  provides  guidance  and 
direction  to  Field  Office  staff,  to  State 
Health  Officers,  and  to  State  Maternal 
and  Child  Health  and  Special  Health 
Needs  Directors;  (7)  serves  as  principal 
contact  point  to  the  Agency,  the 
Department,  Office  of  Management  and 
Budget  (0MB),  and  the  White  House  on 
matters  concerning  the  health  status  of 
America's  mothers  and  children;  (8) 
directs  and  coordinates  the  Bureau's 
program  responsibilities,  including  the 
Maternal  and  Child  Health  block  grants 
to  States,  contracts,  and  other  funding 
arrangements  in  the  areas  of  research, 
training,  genetics,  hemophilia,  and 
health  service  improvement  through 
regionally  and  nationally  significant 
projects,  a  national  program  to  improve 
emergency  medical  services  for 
children,  a  Healthy  Start  program 
designed  to  strengthen  and  improve  the 
delivery  of  health  services  to  improve 
the  outcome  of  pregnancy,  a  national 
program  on  traumatic  brain  injury  and 
on  injury  prevention  for  children  and 
adolescents,  and  a  national  abstinence 
education  program;  (9)  directs  and 
coordinates  the  planning, 
implementation  and  monitoring  of  a 
national  maternal  and  child  health  data 
and  information  system  based  in  State 
and  local  jurisdictions;  (10)  provides 
direction  and  serves  as  the  focal  point 
for  international  matters  of  concern  to 
the  health  of  mothers,  children,  and 
their  families;  (11)  develops  a  policy 
statement  and  an  action  plan  to  address 
the  health  needs  of  mothers  and 
children  from  culturally  diverse  groups; 
(12)  directs  and  coordinates  Bureau 
activities  in  support  of  Equal 
Opportunity  programs;  (13)  provides 
direction  for  the  Bureau's  Civil  Rights 
compliance  activities;  (14)  provides 
information  and  reports  on  the  Bureau's 
programs  to  public,  heaJth,  education 
and  related  professional  associations, 
the  Congress,  other  Federal  agencies, 
0MB,  and  the  White  House;  (15) 
administers  the  implementation  of  the 
Privacy  Act  and  the  Freedom  of 
Information  Act  in  the  Bureau;  and  (16) 
performs  the  executive  secretariat 
functions  and  coordinates  responses  to 
General  Accounting  Office  (GAO)  audit 
reports  and  monitors  the 
implementation  of  GAO 
recommendations. 

12.  In  the  Office  of  the  Administrator, 
abolish  the  Office  for  the 
Advancement  of  Telehealth  and 
place  the  function  within  the  HIV/ 
AIDS  Bureau. 


J  J  In  the  HIV/AIDS  Bureau,  dph^te  the 
Office  of  Communications  iRVll^ 
and  place  the  function  in  the  Office 

of  the  Administrafiir  Office  of 
Communiratmn 

14.  Revise  the  luncticnuil  statement  for 
the  HIV/AIDS  Bureau  IRV)  as 

folloiVS: 

HIV/AroS  Bureau  (RV) 

Provides  leadership  and  direction  for 
the  HIV/AIDS  programs  and  activities  of 
the  Bureau  and  oversees  its  relationship 
with  other  national  health  programs 
Specifically;  (1)  Coordinates  the 
formulation  of  an  overall  strategy  and 
policy  for  HRSA  AIDS  programs.  (2) 
coordinates  the  internal  functions  of  the 
Bureau  and  its  relationships  with  other 
national  health  programs;  [3]  establishes 
AIDS  program  objectives,  alternatives, 
and  policy  positions  consistent  with 
broad  Administration  guidelines;  (4) 
administers  the  Agency's  AIDS  grants 
and  contracts  programs:  (5)  reviews 
AIDS  related  program  activities  to 
determine  their  consistency  with 
established  policies:  (6)  represents  the 
Agency  and  the  Department  at  ,^105 
related  meetings,  conferences  and  task 
forces;  (7)  serves  as  principal  contact 
and  advisor  to  the  Department  and  other 
parties  concerned  with  matters  relating 
to  planning  and  development  of  health 
deliver}'  systems  relating  to  HIV  AIDS. 

(8)  develops  and  administers  operating 
policies  and  procedures  for  the  Bureau. 

(9)  directs  and  coordinates  the  Bureau 
activities  in  support  of  the  Department/ 
Bureau's  Affirmative  Action  and  Equal 
Employment  Opportunity  programs  b\ 
ensuring  that  all  internal  employment 
practices  provide  an  equal  oppnrtunitv 
to  all  qualified  persons  and  its 
employment  practices  do  not 
discriminate  on  the  basis  of  race,  color, 
sex,  age.  national  origin,  religious 
affiliation,  marital  status,  and  that  all 
external  benefits  and  service  oriented 
activities  relative  to  the  recipients  of 
federal  funds  are  likewise  addressed  in 
accordance  with  applicable  laws. 
Executive  Orders.  DHHS  regulations 
and  policies;  (10)  provides  direction  to 
the  Bureau's  Civil  Rights  compliance 
activities;  (11)  directs  and  coordinates 
Bureau  Executive  Secretariat  activities; 
(12)  serves  in  developing  and 
coordinating  (telehealth)  programs  and 
in  facilitating  the  electronic 
dissemination  of  best  practices  in  health 
care  to  health  care  professional,  and  [13] 
directs  the  Center  for  Quality. 

15  In  the  Bureau  of  Health  Professions 
IRPI.  delete  the  functional 
Statement  in  its  entirety  and  replace 
as  follows: 


Bureau  of  Health  Professiuns  (KPI 

Provides  national  leadership  in 
coordinating,  evaluating,  and 
supporting  the  development  and 
utilization  of  the  Nation's  health 
personnel.  Specifically:  (1)  Assesses  the 
Nation's  health  personnel  supply  and 
requirements  and  forecasts  supply  and 
requirements  for  future  time  periods 
under  a  variety  of  health  resources 
utilization  assumptions:  (2)  collects  and 
analyzes  data  and  disseminates 
information  on  the  characteristics  and 
capacities  of  the  Nation's  health 
personnel  production  systems;  (3) 
proposes  new  or  modifications  to 
existing  Departmental  policies,  and 
programs  related  to  health  personnel 
development  and  utilization;  (4) 
develops,  tests  and  demonstrates  new 
and  improved  approaches  to  the 
development  and  utilization  of  health 
perstmnei  within  various  patterns  of 
health  care  dehverv'  and  financing 
systems:  (5)  provides  financial  support 
to  institutions  and  individuals  for 
health  professions  education  programs; 
(h)  administers  Federal  programs  for 
targeted  health  personnel  development 
and  utilization;  (7)  provides  leadership 
for  promoting  equitv  and  diversity  in 
access  to  health  services  and  health 
careers  for  under-represented  minority 
groups:  (8J  provides  technnal 
assistance,  consultation,  and  special 
financial  assistance  to  national   State 
and  local  agencies,  organizations  and 
institutions  for  the  development, 
production,  utilization,  and  evaluation 
f)f  health  personnel;  (9)  provides  linkage 
between  Bureau  headquarters  and 
HRSA  Field  Office  activities  related  to 
health  professions  education  and 
utilization  b\  prn\  iding  training, 
technical  assistance  and  consultation  to 
Field  Office  staff;  (10)  coordinates  with 
the  programs  of  other  agencies  within 
the  Department,  and  in  other  Federal 
Departments  and  agencies  concerned 
with  health  personnel  development  and 
health  care  services;  (11)  provides 
liaison  and  coordinates  with  non- 
Federal  organizations  and  agencies 
concerned  with  health  personnel 
development  and  utilization;  (12)  in 
coordination  with  the  Office  of  the 
Administrator.  Health  Resources  and 
Services  Administration,  serves  as  a 
focus  for  technical  assistance  activities 
in  the  international  aspects  of  health 
personnel  development,  including  the 
conduct  of  special  international  projects 
relevant  to  domestic  health  personnel 
problems;  (13)  administers  the  National 
Practitioner  Data  Bank  Program;  (14) 
administers  the  Healthcare  Integrity  and 
Protection  Data  Bank  Program;  (15) 
administer'-  tho  Ricky  Ray  Hemophilia 
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Relief  Fund  Program:  (16)  administers 
the  Children's  Hospitals  Graduate 
Medical  Education  (CHGME)  Payment 
Program;  (17)  administers  the  National 
Health  Service  Corps  Program  which 
assures  accessibility  of  health  care  in 
underserved  areas;  (18)  plans  thf' 
activities  of  the  National  Health  .^erv'ice 
Corps  Advisory  Council;  (19] 
administers  the  Public  Health  Service 
Scholarship  Training  Program  and  the 
National  Health  Service  Corps 
Scholarship  Loan  Repayment  Program. 

(20)  administers  the  designation  of 
health  professional  shortage  areas  and 
medically-underserved  populations; 

(21)  administers  the  Community 
Scholarship  Program;  (22)  administers 
the  State  Loan  Repayment  Program;  (23) 
administers  the  Nursing  Education  Loan 
Repayment  Program;  and  (24) 
administers  the  Federal  Credentialing 
Program. 

16  Move  th^'  Legislative  function  m  tht- 
Office  of  Planning  and  Project 
Development  m  the  Bureau  of 
Health  Professions  and  place  it  in 
the  Office  of  the  Administrator 
Office  of  Legislation   Rename  the 
Office  of  Planning  And  Project 
Development  IRPAI  m  the  Bureau 
of  Health  Professions  as  the  Office 
of  Policv  and  Planning,  then  delete 
the  functional  statement  in  its 
entirety  and  replace  as  follows: 

Office  of  Policy  and  Planning  (RP) 

Serves  as  the  Bureau  focal  point  for 
program  planning  and  evaluation 
program/ operations  review,  analysis 
and  Information  Management  Svstem 
Maintains  liaison  with  governmental. 
professional.  voluntar\-,  and  other 
public  and  private  organizations, 
institutions,  and  groups  for  the  purpose 
of  providing  information  exchange 
Specifically:  (1)  Stimulates,  guides,  and 
coordinates  program  planning, 
reporting,  and  evaluation  activities  of 
the  Divisions  and  staff  offices;  (2) 
provides  staff  services  to  the  .\ssnciat(> 
Administrator  for  program  and  strategic 
planning  and  its  relation  to  the 
budgetarv'  and  regulatorv'  processes,  the 
development  of  issue  papers, 
congressional  reports,  and  coordination 
of  OMB  information  clearance  requests 
for  forms  and  regulations;  (3) 
coordinates  the  development  and 
implementation  of  the  Bureaus 
evaluation  program;  (4)  reviews  and 
interprets  program  award  policies  and 
authorities  for  incorporation  into  the 
development  and  implementatirm  of  thf 
Bureau's  program  and  award 
procedures;  (5)  coordinates  the 
development,  clearance,  and 
dissemination  of  regulations.  Federal 
Register  notices,  application  guidelines 


and  operating  procedures:  (6)  identifies 
issues  and  coordinates  the  resolution  of 
program  award  policy  and  procedural 
questionsJiiat  arise:  (7)  serves  as  the 
Bureau's  focal  point  for  correspondence 
control;  (8)  coordinates  the  development 
of  the  Bureau's  annual  procurement 
plans  and  schedule  for  Bureau  grants, 
contracts,  and  cooperative  agreements: 

(9)  coordinates  and  provides  guidance 
on  the  Freedom  of  Information  Act  and 
Privacv  Act  activities  for  the  Bureau: 

(10)  monitors  obligatory  service 
requirements  and  conditions  of 
deferment  for  compliance;  and  (11) 
maintains  liaison  with  the  Office  of  the 
General  (Counsel  and  the  Office  of  the 
Inspector  General.  DHHS. 

1  7.  In  the  Bureau  of  Health  Professions, 
delete  the  Office  of  Program 
Support  in  its  entirety  and  replace 
as  follows: 

Office  of  Program  Support 

Plans,  directs,  coordinates  and 
evaluates  Bureau-wide  administrative 
management  activities,  including  grants 
management  and  financial  management 
activities  Maintains  close  liaison  with 
officials  of  tht^  Bureau,  Agency,  the 
Office  of  Public  Health  and  Science,  and 
the  Office  of  the  Secretarv  on 
management  and  support  activities. 
Specifically:  (1)  Serves  as  the  Associate 
Administrator's  principal  source  for 
management  and  administrative  advice 
and  assistance;  (2)  provides  advice, 
guidance,  and  coordinates  perstmnel 
activities  for  the  Bureau  with  the  Office 
of  Human  Resources  Development, 
HRSA.  (3)  directs  and  coordinates  the 
allocation  of  personnf'l  resources;  (4) 
provides  organization  and  management 
analysis,  develops  policies  and 
procedures  for  internal  operation,  and 
interpiets  and  implements  the  Bureau's 
management  policies,  procedures  and 
svstems:  (5)  develops  and  coordinates 
program  and  administrative  delegations 
of  authoritv  activities:  (6)  responsible 
for  planning  and  dir^tting  Bureau 
financ  ial  management  activities, 
including  budget  formulation, 
presentation,  and  execution  functions: 
(7)  conducts  all  husiiu-ss  management 
aspects  of  the  review  .  negotiation. 
award  and  administration  of  Bureau 
grants  management  ac  tivities:  (8) 
provides  Bureau-wide  support  ser\ices 
suc:h  a:>  supply  management,  equipment 
utilization,  printing,  property 
management,  space  management, 
r(?(  nrds  management  and  management 
reports;  (9)  manages  the  Bureau's 
performance  management  systems:  and 
(10)  develops  general  guidance  and 
criteria  related  to  thi?  Bureau's  grant 
programs. 


18.  In  the  Bureau  of  Health  Professions, 

delete  the  Office  of  Extramural 
Program  Review  IRPGj  in  its 
entirety  and  replace  as  follows: 

Office  of  Peer  Review  (RPG) 

(1)  Serves  as  the  Bureau's  focal  point 
for  the  administration  and  management 
of  the  grants  and  cooperative  agreement 
review  process,  and  its  peer  review 
functions:  (2)  develops,  implements  and 
maintains  policies  and  procedures 
necessary  to  carry  out  primary  functions 
in  keeping  with  all  Agency 
requirements:  (3)  maintains  close  liaison 
between  Divisions/Offices  to  obtain 
information  regarding  potential  peer 
reviewer  panelists:  (4)  provides 
technical  assistance  to  Peer  Reviewers 
ensuring  that  reviewers  are  aware  of  and 
comply  with  the  appropriate 
administrative  policies  and  regulations, 
e.g.,  conflict  of  interest,  confidentiality, 
and  Privacy  Act:  (5)  provides  technical 
advice  and  guidance  to  the  Associate 
Administrator  regarding  the  Bureau's 
peer  review  processes:  (6)  coordinates 
and  assures  the  development  of  program 
policies  and  rules  relating  to  the 
Bureau's  extramural  activities:  and  (7) 
administers  the  Bureau's  peer  review 
function;  and  provide  Divisions  with 
final  disposition,  e.g.,  approval/ 
disapproval  for  all  applications  peer 
reviewed. 

19.  In  the  Bureau  of  Health  Professions. 

delete  the  Division  of 
Interdisciplinary  and  Community 
Based  Programs  (RPEj  in  its  entirety 
and  replace  as  follows: 

Division  of  State.  Conununitv  and 
Public  Health  (RPE) 

Serves  as  the  principal  focal  point  for 
specialized  DHHS  interagency  projects, 
HRSA  initiatives  and  Bureau  of  Health 
Professions  interdivisional  activities. 
Specifically:  (1)  Promotes,  designs, 
supports  and  administers  activities 
relating  to  the  planning  and 
development  of  nationally  integrated 
health  professions  education  programs: 
(2)  administers  special  projects,  such  as 
the  Secretary's  Primary  Care  Policy 
Fellowship  Program  and  the  Secretary's 
Award  Program  for  Innovations  in 
Health  Promotion  and  Disease 
Prevention;  (3)  promotes,  plans  and 
develops  collaborative,  interdisciplinary 
activities  in  the  speciality  areas  of 
behavioral/mental  health,  rural  health, 
geriatrics  and  the  associated  health 
professions,  veterinary  medicine, 
optometry,  and  pharmacy;  allied  health 
professions,  including  physical  therapy, 
occupational  therapy,  medical 
technology,  dental  hygiene,  respiratory 
therapy,  radiography,  radiation  therapy, 
emergency  medical  technicians,  and  a 
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long  list  of  similar  professionals; 
chiropractic  health  care:  social  workers, 
especially  in  medical  settings:  clinical 
psychology:  mental  health  workers;  and 
new  and  developing  health  disciplines; 
(4)  promotes  quality  improvement  in 
health  professions  education  through 
collaboration  and  partnerships  with 
national  and  international  institutes  and 
centers  for  quality  improvement;  (5) 
promotes  and  supports  academic- 
community  partnerships  whose  goal  is 
the  development  of  interdisciplinary, 
community-based  programs  designed  to 
improve  access  to  health  care  through 
improving  the  quality  of  health 
professions  education  and  training;  (6) 
collaborates  with  relevant  Divisions/ 
Offices  of  the  Bureau,  HRSA  and  the 
Department;  (7)  maintains  liaison  with 
related  professional  groups, 
foundations,  and  other  private  and 
government  organizations  as  needed;  (8) 
serves  as  the  Federal  focus  for  the 
development  and  improvement  of 
education  for  professional  public  health, 
preventive  medicine,  environmental 
health,  and  health  administration 
practice,  including  undergraduate, 
graduate,  and  continuing  professional 
development;  (9)  administers  the 
Community  Scholarship  Program;  and 
(10)  administers  the  State  Loan 
Repayment  Program. 

20.  In  the  Bureau  of  Health  Professions, 
delete  the  Dnision  of  Health 
Professions  Diversity  IRPDI  in  its 
entirety-  and  replace  as  follows 

Division  of  Health  Careers  Development 
(RPD) 

Serves  as  the  focal  point  for  the 
Health  Professions  and  Nursing  Student 
Loan  and  Scholarship  Programs,  the 
Exceptional  Financial  Need  Scholarship 
Program,  the  Federal  Assistance  to 
Disadvantaged  Health  Professions 
Scholarship  Program,  the  Health 
Educational  Assistance  Loan  Program, 
the  Health  Professions  and  Nursing 
Educational  Loan  Repayment  and  Loan 
Cancellation  Programs  by  providing 
leadership  to  assure  equity  in  access  to 
health  resources  and  health  careers  for 
diverse  and  disadvantaged  populations. 
Specifically:  (1)  Provides  technical 
assisiance  to  groups  that  represent  and 
seek  to  improve  the  health  status  of 
diverse  and  disadvantaged  populations, 
and  facilitates  the  access  of  such  groups 
to  Bureau  and  other  Federal  programs 
and  resources:  (2)  provides  leadership 
and  direction  for  the  development  and 
implementation  of  Bureau  objectives  as 
they  relate  to  diverse  and  disadvantaged 
populations;  (3)  develops  and 
recommends  health  resources  and 
health  career  opportunities  for  diverse 


and  disadvantaged  populations;  (4) 
initiates,  stimulates,  supports, 
coordinates,  and  evaluates  Bureau 
programs  for  improving  the  availability 
and  accessibility  of  health  careers  for 
diverse  and  disadvantaged  populations; 
(5)  initiates,  stimulates,  supports. 
coordinates,  and  evaluates  in 
conjunction  with  other  Bureau  units, 
comprehensive  data  systems  and 
analyses  on  requirements,  resources, 
accessibility,  and  accountability  of  the 
health  delivery  system  for  diverse  and 
disadvantaged  populations;  (6)  conducts 
special  studies  and  collects  baseline 
data  to  identifv'  specific  factors 
contributing  to  the  health  and  health- 
related  problems  of  diverse  and 
disadvantaged  populations,  and  to 
develop  strategies  for  improving  health 
services  and  career  opportunities  for 
diverse  and  disadvantaged  populations; 
(7)  conducts  extramural  programs, 
including  the  use  of  grants  and 
contracts,  specifically  designed  to 
promote  equity  in  access  to  health 
careers;  (8)  assures  contract  compliance 
and  implementation  of  the  Polii  y 
Statement  on  Civil  Rights  in  the  Bureau; 

(9)  in  coordination  with  the  Bureau  s 
divisions  and  in  collaboration  with 
other  HRSA  entities,  provides 
leadership  for  and  assures 
implementation  of  Presidential. 
Departmental,  and  other  spec  lal 
initiatives  addressing  the  needs  of 
diverse  and  disadvantaged  population.s; 

(10)  conducts  and  coordinates  Bureau 
programs  in  health  careers  for  women. 

(11)  provides  leadership  to  dtnelop  and 
coordinate  Bureau  program  support  to 
student  health  organizations:  (12) 
provides  advice  and  consultation  on 
policy  and  other  matters  related  to 
assuring  equity  in  access  to  health 
resources  and  health  careers  for  diverse 
and  disadvantaged  populations;  (13) 
plans,  develops,  implements  and 
promotes  special  initiatives  and 
projects;  (14)  coordinates  all  necessary- 
Federal.  State  and/or  private  sector 
involvement  to  insure  the  success  of  the 
initiative;  (15)  takes  appropriate  steps  to 
institutionalize  initiatives  which 
successfully  promote  the  mission  nf  the 
Bureau:  (16)  directs  and  administers  the 
Health  Professions  and  Nursing  Student 
Loan  and  Scholarship  Programs,  the 
Exceptional  Financial  Need  Scholarship 
Program,  the  Federal  .^ssistanrt'  tn 
Disadvantaged  Health  Professions 
Scholarship  Program,  the  Health 
Educational  Assistance  Loan  Program, 
the  Health  Professions  and  Nursing 
Educational  Loan  Repayment  and  Loan 
C'ancellation  Programs  including  the 
awarding  of  loan  and  scholarship  funds; 
(17)  develops  and  implements  program 


plans  and  policies  and  operating  and 

evaluation  plans  and  procedures  in 
coordination  with  the  Office  of  Policy 
and  Planning.  (18)  monitors  and 
assesses  educational  and  financial 
institutions  with  respect  to  capabilities 
and  management  of  Federal  support  for 
students.  (19)  develops  and  conducts 
training  activities  for  staff  of  educational 
and  financial  institutions;  (20) 
maintains  liaison  with  and  provides 
assistance  to  program-related  public  and 
private  professional  organizations  and 
institutions;  (21)  maintains  liaison  with 
the  Office  of  the  General  Counsel,  and 
the  Office  of  the  Inspector  General, 
DHHS,  components  of  the  Department 
of  Education  and  the  Department  of 
Defense,  and  State  agencies  concerning 
student  assistance;  (22)  coordinates 
financial  aspects  of  programs  with 
educational  institutions;  and  (23) 
develops  program  data  needs,  formats, 
and  reporting  requirements,  including 
collection,  collation,  analysis  and 
dissemination  of  data. 

21   In  the  Bureau  of  Health  Professions. 
delete  the  Division  of  Quality 
Assuran(  p  iRPSi  in  its  entirety  and 
replace  as  fallows: 

Division  of  Prartitioner  Data  Banks 
IRP8) 

StT\''s  Hs  th<>  fo(  al  pciint  within 
DHH.S  HRSA  for  nifdn  al.  dental, 
nursing  and  other  health  professions 
quality  assurance  efforts.  Specifically  in 
coordination  with  the  Department  and 
other  Federal  entities.  State  licensing 
boards,  and  national.  State  and  local 
professional  organizations:  (1) 
Administers  the  National  Practitioner 
Data  Bank  (NPDB)  as  authorized  under 
Title  i\'  of  the  Health  Care  Quality 
Improvement  Act  of  1986  and  Section  5 
of  the  Medicare  and  Medicaid  Patient 
Hini  Pn  't;rarn  Protection  Act  of  1987:  (2) 
[!r>-}irtrr^  and  submits  periodic  reports  to 
Ihf  (  <  ni;nss  on  NPDB  activities;  (3) 
cundui  !>-  .iiid  supports  research  based 
on  NPDB  information.  (4)  maintains 
active  (  onsuit.it  ;\  *  relations  with 
professional  orgjiiizations,  societies, 
and  Federal  agencies  involved  in  the 
NTDB;  (5)  proposes  and  monitors 
guidelines  for  (a)  credentials 
assessment,  granting  of  privileges,  and 
monitoring  and  evaluating  programs  for 
physicians,  dentists,  and  other  health 
care  professionals;  (b)  professional 
review  of  specified  medical  events  in 
the  health  care  system:  and  (c)  risk 
management  and  utilization  reviews;  (6) 
encourages  evaluation  and 
demonstration  projects  and  research 
concerning  quality  assurance,  medical 
liability  and  malpractice;  (7)  works  with 
the  Secretary's  office  to  provide 
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technical  assistance  to  States 
undertaking  malpractice  reform,  ffii 
provides  staff  to  and  coordinates  the 
activities  of  the  PHS  Interagencv 
Advisory  Council  on  Qualitv  Assurance 
and  Risk  Management;  (9)  und<=rtakps 
other  quality  assurance  and  risk 
management  development  efforts:  (101 
administers  the  Healthcare  Integrity  and 
Protection  Data  Bank  Program  fHIPDBi; 
and  (11)  administers  the  Federal 
Credentialing  Program  (FCPj 

22  In  the  Bureau  of  Hpalth  Professions, 
delete  the  S'ational  Center  for 
Workforce  Information  and 
Analysis  !RP-2l  m  its  entirety  and 
replace  as  follows 

National  Center  for  Health  Workforce 
Analysis  (RPL) 

Serves  as  the  Bureau  focal  point  for 
health  professions  data  analysis  and 
research.  Maintains  liaison  with 
governmental,  professional,  \oluntary. 
and  other  public  and  private 
organizations,  institutions,  and  groups 
for  the  purpose  of  providing  information 
exchange  Specifically;  (1)  Provides 
Departmental,  Agency  and  Bureau 
leadership  for  a  National  Health 
Workforce  and  Analvsis  Program:  (2) 
sponsors  and  conducts  research  on 
important  issues  that  affect  the  national. 
State  and  local  health  workforce.  (3) 
provides  technical  assistance  to  States, 
educational  institutions,  professional 
associations  and  other  Federal  Agencies 
relative  to  health  personnel  anahtical 
information  and  analysis,  (4!  develops 
and  applies  econometric,  statistical,  and 
other  quantitative  methods,  and 
conducts  and  spon>nrs  research  to 
develop  new  models  and  techniques  for 
assessing  and  forecasting  the  capacity 
and  output  of  health  professions 
educational  institutions  and  the  labor 
supply  behavior  of  specific  types  of 
health  personnel;  (5)  conducts  special 
studies  to  update  national  supply  and 
requirements  prn)ectic)n  models  and  to 
increase  the  accuracy  and  reliability  of 
supply  and  requirements  projections:  (6) 
develops  forecasting  models  of  various 
sectors  of  the  health  care  svstem.  and 
develops  integrated  models  to  provide  a 
system-wide  forecasting  capability:  (7] 
develops  and  coordinates  tht>  Bureau 
data  collection  and  modeling  in 
conjunction  with  other  entities  involved 
in  data  collection  and  analysis,  such  as 
the  .Agencv  for  Healthc:are  Research  and 
Qualitv  1,\HRQ),  tht-  National  Center  fr)r 
Health  Statistics  iNCHS).  the  Clenters  for 
Medicare  and  Medicaid  Ser\ices  (C^MS), 
the  Administration  on  Aging  (AO.A);  (8) 
provides  technical  coordination  for  the 
preparation  of  coordinatt'd  Bureau 
reports  to  Congrt'ss  and  other  major 


technical  reports.  (9)  develops, 
maintains  and  updates  detailed  models 
for  the  supply  and  requirements  of 
physicians  by  specialty;  (10)  supports 
and  conducts  programs  which  address 
the  development,  supply,  utilization, 
and  qualitv  of  nursing  personnel;  (11)- 
maintains  communication  and  liaison 
with  government,  private  and  academic 
researchers  concerned  with  educational 
research  as  well  as  modeling  of  health 
personnel  supply,  demand,  and 
employment:  (12)  conducts  analytical 
studies  relevant  to  current  and  future 
policies  of  the  Bureau  and  their  impact 
on  the  supplv  and  demand  for  health 
professionals  and  the  health  industry  at 
large;  (13)  provides  regular  assessment 
to  Office  Directors  and  Bureau  Associate 
Administrator  fif  new  information  that 
has  relevance  to  policy  changes;  (14) 
prepares  policv  analysis  reports  suitable 
for  publication  in  peer  reviewed 
journals;  (15)  initiates  and  conducts 
special  studies  to  aid  in  the 
development  of  health  professions 
policy  initiatives  and  future  health 
policy  directions;  (16)  provides  national 
leadership  in  the  development  and 
analysis  of  data  related  to  nursing 
personnel  requirements,  distribution 
and  availability  and  the  relationship  of 
nursing  requirements  to  requirements 
for  other  types  of  health  personnel;  (17) 
provides  national  leadership  and 
management  of  the  designation  of  health 
professional  shortage  areas  and 
medically- underserved  populations; 

(18)  maintains  and  enhances  the 
Agency's  critical  role  in  the  Nation's 
efforts  to  address  equitable  distribution 
of  health  professionals  and  access  to 
health  care  for  underserved  populations; 

(19)  encourages  and  fosters  an  ongoing, 
positive  working  relationship  with  other 
Federal.  State  and  private  sector 
partners;  (20)  approves  designation 
requests  and  finalizes  designation 
policies  and  procedures  for  both  current 
and  proposed  designation  criteria;  (21) 
negotiates  and  approves  State 
designation  agreements  (e.g.,  use  of 
databases,  population  estimates, 
Statewide  Rational  Ser\'ice  Areas.);  and 
(22)  develops  and  obtains  health 
professions  and  other  health  data. 

23.  In  the  Bureau  of  Health  Professions. 

delete  the  Division  of  Shorta^t 
Designation  IRPfl  and  pUn  e  the 
functions  in  the  Satinnal  Center  for 
Health  Workforce  Analysis  IRPKI 

24.  In  the  Bureau  of  Health  Professions. 

delete  the  functional  statement  for 
the  Division  of  Medicine  and 
Dentistry  IHPCI  in  its  entirety  and 
replace  as  follows: 


Division  of  Medicine  and  Dentistry 
(RPC) 

Serves  as  the  principal  focus  with 
regard  to  education,  practice,  and 
research  of  medical  personnel:  with 
special  emphasis  on  allopathic  and 
osteopathic  physicians,  podiatrists, 
dentists  and  physician  assistants. 
Specifically:  (1)  Provides  professional 
expertise  in  the  direction  and  leadership 
required  by  the  Bureau  for  planning, 
coordinating,  evaluating,  and 
supporting  development  and  utilization 
of  the  Nation's  health  personnel  for 
these  professions:  (2)  supports  and 
conducts  programs  with  respect  to  the 
need  for  and  the  development,  use, 
credentialing,  and  distribution  of  such 
personnel;  (3)  engages  with  other 
Bureau  programs  in  cooperative  efforts 
of  research,  development,  and 
demonstration  on  the  interrelationships 
between  the  members  of  the  health  care 
team,  their  tasks,  education 
requirements,  and  training  modalities, 
credentialing  and  practice;  (4)  conducts 
and  supports  studies  and  evaluations  of 
physician,  dentist,  physician  assistant, 
and  pediatric  personnel  requirements, 
distribution  and  availability,  and 
cooperates  with  other  components  of 
the  Bureau  and  Agency  in  such  studies; 
(5)  analyzes  and  interprets  physician, 
dental,  physician  assistant,  and 
pediatric  programmatic  data  collected 
from  a  variety  of  sources;  (6)  conducts, 
supports,  or  obtains  analytical  studies  to 
determine  the  present  and  futnre  supply 
and  requirements  of  physicians, 
dentists,  physician  assistants,  and 
podiatrists  by  specialty  and  geographic 
location,  including  the  linkages  between 
their  training  and  practice 
characteristics:  (7)  conducts  and 
supports  studies  to  determine  potential 
national  goals  for  the  training  and 
distribution  of  physicians  in  graduate 
medical  education  programs  and 
develops  alternative  strategies  to 
accomplish  these  goals;  (8)  supports  and 
conducts  programs  with  respect  to 
activities,  associated  with  the 
international  migration,  domestic 
training,  and  utilization  of  foreign 
medical  graduates  and  US.  citizens 
studying  abroad;  (9)  maintains  liaisyi 
with  relevant  health  professional  groups 
and  others,  including  consumers, 
having  common  interest  in  the  Nation's 
capacitv  to  deliver  health  services;  (10) 
provides  consultation  and  technical 
assistance  to  public  and  private 
organizations,  agencies,  and 
institutions,  including  Regional  Offices, 
other  agencies  of  the  Federal 
Covernmenf,  and  international  agencies 
and  foreign  governments,  on  all  aspects 
of  the  Division's  functions;  (11) 
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provides  administrative  and  staff 
support  for  the  Advisory  Committee  on 
Training  and  Primary  Care  Medicine 
and  Dentistr\',  and  for  the  Council  on 
Graduate  Medical  Education;  and  (12) 
represents  the  Bureau.  .Agency  and 
Federal  Government,  as  designated,  on 
nation  committees  and/or  the 
Accreditation  Council  on  Graduate 
Medical  Education  (ACGME)  and  the 
Accreditation  Council  for  Continuing 
Medical  Education  (ACCME):  (13) 
administers  support  programs  for  the 
development,  improvement,  and  the 
operation  of  general,  pediatric,  and 
public  health  dental  educational 
programs:  (14)  designs,  administers  and 
supports  activities  relating  to  dentists; 
(15)  provides  technical  assistance  and 
consultation  to  grantee  institutions  and 
other  governmental  and  private 
organizations  on  the  operation  of  these 
educational  programs;  (16)  promotes  the 
dissemination  and  application  of 
findings  arising  from  programs 
supported;  and  (17)  develops 
congressional  and  other  mandated  or 
special  program-specific  reports  and 
publications  on  dental  educational 
processes,  programs  and  approaches. 

25.  In  the  Bureau  of  Health  Professions, 
delete  the  functional  statement  for 
the  Division  of  Nursing  (RP5I  in  its 
entirety  and  replace  as  follows- 

Division  of  Nursing  (RP5) 

Serves  as  the  principal  focus  for 
nursing  education  and  practice. 
Specifically:  (1)  Provides  national 
leadership  and  professional  nursing 
expertise  in  the  areas  of  policy 
development,  budget,  planning, 
coordination,  evaluation  and  utilization 
of  nursing  personnel  resources;  (2) 
serves,  on  behalf  of  the  Secretary,  as  the 
Chair  of  the  National  Advisory  Council 
on  Nurse  Education  and  Practice;  (3) 
supports  and  conducts  programs  which 
address  the  development,  supply, 
utilization,  and  quality  of  nursing 
personnel;  (4)  promotes  the  involvement 
of  States  and  communities  in 
developing  and  administering  nursing 
programs  and  assists  States  and 
communities  in  improving  nursing 
services  and  educational  programs;  (5) 
encourages  coordination  of  nursing- 
related  issues  within  and  across 
Departmental  entities:  (6)  facilitates 
coordination  of  nursing-related  issues 
with  other  governmental  agencies  and 
consults  with  them  on  national  or 
international  nursing  workforce 
planning  and  development  issues;  (7) 
maintains  liaison  with  external  health 
professional  groups,  the  academic 
community,  consumers,  and  State  and 
community  groups  with  a  common 


interest  in  the  Nation's  capacity  to 
deli\er  nursing  spr\ices;  (8)  advances 
and  promotes  the  development  of 
effective  models  of  nursing  practice  and 
education;  (9)  stimulates  initiatives  in 
the  area  of  international  nursing 
information  exchange  and  nursing 
workforce  planning  and  development: 
(10)  pro\-ides  overall  direction  and 
management  of  DivisKjns  human  and 
financial  resources:  and  (11)  administers 
the  Nursing  Education  Loan  Repayment 
Program 

26  In  the  Bureau  of  Health  Professions, 
delete  the  functional  statement  for 
the  Division  of  Sational  Health 
Spajcp  Corps  IRPHI  m  its  entirety 

and  replace  as  fnllnws- 

Division  of  National  Health  Service 
Corps  (RPH) 

(1)  Provides  strategic  planning  and 
overall  policy  guidance  and  program 
oversight  to  the  National  Health  Ser\-ice 
Corps  (NHSC);  (2)  initiates  national 
program  and  policy  changes,  including 
regulatory  and  statutory  amendments,  as 
necessary,  to  ensure  NHSC  consistency 
with  evolving  national  health  care 
policy;  (3)  supports  the  NHSC.  National 
Advisory  Council  (NAC),  which  advises 
the  Secretan.'.  DHHS,  on  national  health 
care  policy,  particularly  as  it  affects 
health-manpower  issues  and  the  ,NHSC. 
(4)  works  with  the  Office  of  the 
Administrator  and  the  Office  of  the 
Secretary  to  ensure  that  the  NAC 
members  are  nationally  recognized 
leaders  in  national  health  care  policy 
issues,  and  in  their  respective  primar> 
health  care  disciplines;  (5)  provides 
national  NHSC  leadership,  integration 
and  coordination  with  HRSA  and  other 
Departmental  programs  serving  or 
impacting  the  Nation's  underserved 
communities  and  populations;  (6)  works 
directly  with  Bureau,  Agency,  intra- 
Agency.  Departmental,  and  inter- 
Departmental  organizations  and  staffs, 
as  appropriate,  on  national  policies  and 
strategies  affecting  underserved 
populations  and  the  development  and 
distribution  of  primary  care  clinical 
personnel;  (7)  speaks  for  NHSC  with 
national,  regional,  State,  and  local 
public  and  private  health  care 
professional  associations,  universities 
and  other  health  professions  training 
institutions  and  other  groups  whose 
public  policy  interests  relate  to  primary 
health  care  manpower  and  access 
issues;  (8)  articulates  NHSC  policy 
interests  and  issues  to  a  varietA-  of 
national  forums,  including  universities, 
foundations,  think  tanks,  and  other 
organizations  whose  interests  in 
primary  and  other  health  care  public 
policy  issues  have  potential  for  affecting 


the  NHSC;  (9)  provides  policy  guidance 
and  support  to  HRSA  field  offices  on 
NHSC  issues;  (10)  coordinates  NHSC's 
policy  on  primary  and  other  health  care 
manpower  issues,  and  works  with  a 
w  ide  variety  of  national,  regional.  State 
and  local  constituencies  in  ensuring 
their  effective  implementation;  (11) 
directs  and  administers  the  Public 
Health  Service  Scholarship  Training 
Program,  the  NHSC  Loan  Repayment 
Program,  and  the  National  Health 
Service  Corps  (IMHSC)  Scholarship 
Program  programs,  including  the 
recruitment,  application,  selection  and 
awarding  of  scholarship  funds  and 
deferment  and  service  monitoring 
systems  in  close  coordination  with  the 
NHSC;  (12)  develops  and  implements 
program  plans  and  policies  and 
operating  and  evaluation  plans  and 
procedures;  (13)  provides  guidance  and 
technical  assistance  for  field  office  and 
educational  institutions  on  the  NHSC 
scholarship  program;  (14)  provides 
guidance  and  technical  assistance  for 
field  office  and  educational  institutions 
on  the  NHSC  scholarship  program  (15) 
maintains  liaison  with,  and  provides 
assistance  to.  program-related  public 
and  private  professional  organizations 
and  institutions,  (16)  coordinates 
financial  aspects  of  programs  with 
educational  institutions;  (17)  develops 
program  data  needs  formats  and 
reporting  requirements  including 
collection,  collation,  analysis  and 
dissemination  of  data,  and  (18' 
participates  in  the  development  of 
forw'ard  plans  and  budgets,  directs  and 
administers  these  programs,  including 
the  recruitment,  application,  selection 
and  awarding  of  scholarship  funds  and 
deferment  and  service  monitoring 
svstems  in  close  coordination  with  the 
NHSC 

27.  In  the  Bureau  nf  Health  Professions, 
abolish  the  Division  of  Scholarships 
and  Loan  Repayments  (RPl)  and 
place  the  function  m  the  Division  of 
Mationai  Health  Service  Corps 
I  RPH  I 

28  In  the  Bureau  of  Health  Professions. 

abolish  the  Division  of  Vaccine 
Injun,-  Compensation  and  place  it  in 
the  Office  of  Special  Programs 

29  In  the  Bureau  of  Health  Professions, 

abolish  the  Division  of  Student 
Assistance  IRP6J  and  place  the 
function  in  the  Division  of  Health 
Careers  Development  fRPDI 

JO.  In  the  Bureau  of  Health  Professions, 
abolish  the  Center  of  Public  Health 
IRP~4]  and  place  the  function  in  the 
Division  of  State.  Community  and 
Public  Health  (RPE). 

31.  In  the  Bureau  of  Health  Professions, 
abolish  the  Center  for  Program 
Coordination  (RP-1 1  and  place  the 
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function  m  the  Office  of  Policv  and 
Planning  IRPAj." 
32  In  the  Office  of  Special  Programs 
iRRl.  delete  the  functional 
statement  m  its  entirety  and  replace 
as  follows: 

Office  of  Special  Programs  (RR) 

Provides  overall  leadership  dnd 
direction  for:  Procurement,  allocation. 
and  transplantation  of  human  organs 
and  bone  marrow;  programmatic. 
financial  and  architectural/engineering 
support  for  construction/renovation 
programs:  operation  of  the  Vaccine 
Injurv  Compensation  Program:  and 
grants  to  States  to  improve  health 
insurance  coverage  for  the  uninsured 
Specifically:  (1)  Administers  the  Organ 
Procurement  and  Transplantation 
Network  and  the  Scientific  Registry  of 
Transplant  Recipients  to  assure 
compliance  with  Federal  Regulations 
and  policies;  (2)  administers  the 
National  Marrow  Donor  Program  in 
matching  volunteer  unrelated  marrow- 
donors  for  transplants  and  studving  the 
effectiveness  of  unrelated  marrow- 
transplants  and  related  treatments;  (3) 
develops,  conducts  and  maintains  a 
national  program  of  grants  and  contracts 
to  organ  procurement  organizations  and 
other  entities  to  increase  the  availability 
of  various  organs  to  transplant 
candidates;  (4)  manages  national 
programs  for  compliance  with 
uncompensated  care  and  other 
assurances;  (5)  directs  and  administers 
Section  242  hospital  mortgage  insurance 
program  (via  inter-agencv  agreement 
with  HUD)  and  HHS  direct  and 
guaranteed  construction  loan  programs 
(6)  directs  and  administers  grant 
program  for  construction/renovation ' 
equipping  of  health  care  and  other 
facilities;  (7)  directs  and  administers  the 
National  Vaccine  Injury  Compensation 
Program;  and  (8)  directs  and  administers 
the  State  Planning  Grant  Program' 
30.  In  the  Office  of  Special  Programs, 
establish  the  Division  of  Vaccine 
Injury  Compensation  Program  (RR4I 
as  follows: 

Division  of  Vaccine  Injury 
CompensatioD  (RR4) 

The  Division  of  Vaccine  Injurv 
Compensation  (RP9)  (DVIC),  on  behalf 
of  the  Secretary  of  Health  and  Human 
Services  (HHS).  administers  all  statuton, 
authorities  related  to  the  operation  of 
the  National  Vaccine  Injury 
Compensation  Program  (VICP)  by  the  (1) 
evaluation  of  petitions  for  compensation 
filed  under  the  VICP  through  medical 
review  and  assessment  of 
compensability  for  all  complete  claims. 
(2)  processing  of  awards  for 
compensation  made  under  the  VICP;  (3) 


development  of  regulations  to  revise  the 
Vaccine  Injury  Table;  (4)  provision  of 
professional  and  administrative  support 
to  the  Advisory  Commission  on 
Childhood  Vaccines  (ACCV);  (.5) 
development  and  maintenance  of  all 
automated  information  systems 
necessary  for  program  implementation; 
(6)  provision  and  dissemination  of 
program  information;  (7)  promotion  of 
safer  childhood  vaccines;  and  (8) 
maintains  a  working  relationship  with 
other  Federal  and  private  sector  partners 
in  the  administration  and  operation  of 
the  VICP 

Section  RA-30  Delegation  of  Authority 

.-\11  delt'gati(jns  of  authority  which 
were  in  effect  immediately  prior  to  the 
effective  date  hereof  have  been 
continued  in  effect  in  them  or  their 
successors  pending  further  redelegation. 
1  herebv  ratifv  and  affirm  all  actions 
taken  bv  any  DHHS  official  which 
in\'olved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  effective  upon 
the  date  of  signature. 

Un\^d   October  4.  2001. 
Elizabeth  M.  Duke, 
Acting  Administrator. 
I FR  Doc.  01-25841  Filed  10-12-01,  8  45  am] 

BILUNG  COOe  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6,  1995,  as  last 
amended  at  66  FR  41249-51,  dated 
August  7.  2001) 

This  notice  is  to  reflect  changes  in  the 
Office  of  Management  and  Program 
Support  in  the  Health  Resources  and 
Services  Administration  (HRSA). 
establishes  the  Office  of  International 
Health  Affairs  and  places  the  Office  of 
Information  Technology  in  the  Office  of 
the  Administrator. 

1 .  Delete  the  functional  statement  for 
the  Office  of  Management  and  Program 
Support  (RS)  in  its  entirety  and  replace 
with  the  following: 


Office  of  Management  and  Program 
Support  (RS) 

Provides  agencywide  leadership, 
program  direction,  and  coordination  to 
all  phases  of  management:  Specifically 
(1)  provides  management  expertise  and 
staff  advice  and  support  to  the 
Administrator  in  program  and  policy 
formulation  and  execution:  (2)  plans, 
directs,  and  coordinates  the  Agency's 
activities  in  the  areas  of  administrative 
management,  financial  management, 
human  resources  management, 
including  labor  relations,  debt 
management,  audits,  grants  and 
procurement  management,  real  and 
personal  property  accountability  and 
management,  alternative  dispute 
resolution  and  audit  resolution  and 
administrative  services;  (3)  directs  and 
coordinates  the  development  of  policy 
and  regulations;  (4)  oversees  the 
development  of  annual  operating 
objectives  and  coordinates  HRSA  work 
planning  and  appraisals;  (5)  directs  and 
coordinates  the  Agency's  organization, 
functions  and  delegations  of  authority 
programs;  (6)  administers  the  Agency's 
Executive  Secretariat  and  committee 
management  functions  (7)  administers 
the  Agency's  internal  controls  and 
integrity  activities;  and  (8)  administers 
the  agency's  international  health  affairs 
program. 

2.  Delete  the  functional  statement  for 
the  Division  of  Management  Services 
(RSl)  in  its  entirety  and  replace  with  the 
following: 

Division  of  Management  Services  (RSl) 

Provides  agencywide  leadership  and 
direction  in  the  areas  of  management 
policies  and  procedures,  and  property 
management  and  serves  as  the  Executive 
Officer  for  the  Office  of  Management 
and  Program  Support  and  the  Office  of 
the  Administrator.  Specifically:  (1) 
Provides  advice  and  guidance  for  the 
establishment  or  modification  of 
organizational  structures,  functions,  and 
delegations  of  authority;  (2)  conducts 
and  coordinates  the  Agency's  issuances, 
reports  and  mail  management  programs; 
(3]  manages  and  maintains  a  records 
and  forms  management  program  for  the 
Agency,  this  includes  electronic  data; 
(4)  manages  the  intra-  and  interagency 
agreements  process:  (5)  conducts 
agencywide  management  improvement 
programs:  (6)  conducts  management  and 
information  studies  and  surveys;  (7) 
oversees  and  coordinates  the 
implementation  of  directives  and 
policies  relating  to  the  Privacy  Act;  (8) 
plans,  directs,  and  coordinates 
administrative  management  activities 
and  services  including  personnel, 
financial,  materiel  management,  and 
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general  administrative  services  for  the 
Office  of  the  Administrator  and  the 
Office  of  Management  and  Program 
Support;  (9)  acts  for  the  Associate 
Administrator  for  Management  and 
Program  Support  concerning  space, 
parking,  and  communications 
management  for  headquarters  and 
represents  him/her  in  matters  relating  to 
the  management  of  the  Parklawn 
Building  complex;  (10)  advises  on  and 
coordinates  agencywide  policies  and 
procedures  required  to  implement 
General  Services  Administration  and 
departmental  regulations  governing 
materiel  management,  including  travel, 
transportation,  motor  vehicle,  and 
utilization  and  disposal  of  property;  (11) 
oversees  and  coordinates  the  Agency's 
committee  management  program;  and 
(12)  coordinates  the  Agency's 
Alternative  Dispute  Resolution  Program. 

3.  Delete  the  runctionaJ  statement  for 
the  Division  of  Policy  Review  aind 
Coordination(RS7)  in  its  entirety  and 
replace  with  the  following: 

Division  of  Policy  Review  and 
Coordination  (RS7) 

(1)  Advises  the  Administrator  and 
other  key  Agency  officials  on  policy 
issues  and  assists  in  the  identification 
and  resolution  of  policy  issues  and 
problems;  (2)  establishes  and  maintains 
review  and  tracking  mechanisms  and 
systems  that  provide  agencywide 
coordination  and  clearance  of  policies, 
regulations  and  guidelines;  (3) 
contributes  to  the  analysis,  development 
and  implementation  of  agencywide 
programs  and  policies  through 
coordination  with  relevant  Agency 
program  components  and  other  related 
sources;  (4)  plans,  organizes  and  directs 
the  Agency's  Executive  Secretariat  with 
primary  responsibility  for  preparation 
and  management  of  written  policy  and 
other  communications  to  and  from  the 
Administrator  and  with  Department 
officials;  (5)  arranges  for  briefing 
Department  and  OMB  officials  on 
critical  policy  issues  and  development 
of  necessary'  background  information 
and  prepares  briefing  documents;  (6) 
administers  early  alert  system  for  the 
Agency  to  assure  Department  and  other 
officials  are  notified  of  concerns, 
emerging  issues  and  crises  associated 
with  primary  care,  rural  health, 
maternal  and  child  health.  AIDS,  health 
professions,  organ  procurement  and 
other  areas  within  the  Agency's  mission; 
and  (7)  coordinates  the  preparation  of 
proposed  rules  and  regulations  relating 
to  Agency  programs  and  coordinates 
Agency  review  and  comment  on  other 
Department  regulations  and  policy 
directives  that  may  affect  the  Agency's 
programs. 


4  Delete  the  Office  of  Internatiuodl 
Health  Affairs  (R,\D)  in  the  Officf  nf  the 
Administrator  and  place  it  in  the  Office 
of  Management  and  Program  Support  as 
the  follows: 

The  Office  of  International  Health 
Affairs  (RS8) 

The  Office  of  Internationa!  Health 
Affairs  serves  as  a  focal  point  within  the 
Health  Resources  and  Services 
Administration  (HRSA)  for  leadership 
coordination,  and  advancement  of 
international  health  activities  relating  to 
health  care  services  for  vulnerable  and 
at-risk  populations  and  for  training 
programs  for  health  professionals  The 
office  carries  out  the  following  functions 
in  coordination  with  the  Department 
and  State  Department  and  to  the  extent 
authorized  by  laws  within  the  authority 
of  HRSA.  Specifically:  (1)  Provides 
leadership  within  HRSA  for  the  support 
for  international  health  in  coordinating 
policy  development  with  other 
Departmental  agencies;  (2)  provides 
technical  and  other  support  to  HRSA 
components  as  they  interface  with 
Departmental  international  health 
activities;  (3)  develops  working 
relationships  with  private  sector 
providers  and  HRSA  grantees  to  assure 
mutual  areas  of  cooperation, 
maximization  of  expertise  and 
coordination  as  it  relates  to 
international  health;  (4)  advises  the 
HRSA  Administrator  on  strategies  to 
maximize  the  participation  of  the 
Agency  and  its  components  in 
international  health  programs  and 
activities;  (5)  works  with  foundations 
private  agencies  and  other  Federal 
State,  and  local  agencies  for  the  effective 
development  of  policies  and  resources 
relating  to  health  care  for  vulnerable 
populations  world-wide;  (6)  ronrdinates 
international  travel  and  visitor  programs 
within  the  jurisdiction  of  HRSA 

5.  Delete  the  Office  of  Information 
Technology  (RS6)  from  the  Office  of 
Management  and  Program  Support 

6.  Establish  the  Office  of  Information 
Technology  (R.'^G)  in  the  Office  of  the 
Administrator  as  follows 

Office  of  Information  Technology 
(RAG) 

The  Office  of  information  Technology 
(OIT)  is  headed  by  the  Chief  Information 
Officer  (CIO),  whose  responsibilities 
include:  ( 1 )  Providing  advice  and 
assistance  to  the  Administrator  and 
other  senior  management  personnel  to 
ensure  that  information  technology  is 
acquired  and  information  resources  are 
managed  in  a  manner  that  implements 
the  policies  and  procedures  of  the 
Clinger-Cohen  Act  and  the  priorities 
established  bv  the  Secretary;  (2) 


developing,  maintaining,  and 
facilitating  the  implementation  of  a 
sound  and  integrated  information 
technology  architecture  for  the  Agency; 
(3)  promoting  the  effective  and  efficient 
design  and  operation  of  all  major 
information  resources  management 
processes  for  the  Agency,  including 
improvements  to  wprk  processes  of  the 
Agency:  (4)  monitoring  the  performance 
of  information  technology  programs  of 
the  Agency,  evaluating  the  performance 
of  those  programs  on  the  basis  of  the 
applicable  performance  measurements. 
and  advising  the  Administrator 
regarding  whether  to  continue,  modify, 
or  terminate  a  program  or  project.  (5) 
assessing  the  requirements  established 
for  .'\gencv  personnel  regarding 
knowledge  and  skill  in  information 
resources  management  and  the 
adequacy  of  such  requirements  for 
facilitating  the  achievement  of  the 
performance  goals  established  for 
information  resources  management;  (6) 
developing  and  implementing  nii 
effective  entity-wide  sec  urit\  planning 
and  management  program,  17!  managing 
the  delivery  of  critical  information 
technology  ilT'  services  to  Agency 
personnel  including,  network 
connectivity,  telecommunications,  web 
development  and  hosting  software 
training,  enterprise  applu.ations, 
information  systems  security,  electronic 
and  IT  procurement   desktop  support, 
and  c:ross-cutting  data  management  and 
analysis  activities:  (8)  maintaining 
liaisons  with  other  Fedora!  and  nnn 
F»'deral  health  agenue^  ;,;,  ;!,jttt'rv 
within  Its  areas  of  n'sponsibility;  and  (9) 
manages  the  .\gency  s  video 
ronfereiu  ing  function. 

Delegation  of  Authonty 

.Ml  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  Health  Resources  and  Services 
.Administration  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  action  will  be  continued  in  effect 
in  them  or  their  successors,  pending 
further  redelegation,  provided  they  are 
consistent  with  this  action. 

This  document  is  efTe<:tive  upon  dale  of 
signature. 

Daled   Odolwr  A   2001. 
Elizabeth  M.  Duke. 
Acting  Administrator 
IF  R  Doc,  01-2.S840  Filed  10-12-01:  8t45  araj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  (jf  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 


SUMMARY:  Thi^  invention  described 
belrnv  IS  owned  by  an  agency  of  the  U.S. 
Gnv^■rnm^'nt  and  is  available  for 
luensin-j  in  the  I'.S..  in  accordance  with 
3,5  IS  r  207,  to  achieve  expeditious 
cf)mmercialization  of  results  of 
federallv-funded  research  and 
development   Foreign  patent 
applications  are  filed  on  selec  ted 
in\entions  to  e.xtend  market  coverage 
for  companies  and  may  also  be  available 
ff)r  lio-nsiny 

ADDRESSES:  [licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  mav  be  obtained  by 
contactine  (Idtherine  loyce.  Ph.D..  ].D.. 
at  the  Office  of  Technology  Transfer, 
National  Institutes  of  Health.  6011 
Executive  Boulevard.  Suite  325, 
Rockville.  Mar\land  20852-3804; 
telephone:  301/496-7735  ext.  258;  fax: 
301/402--0220:  e-mail: 
joyceVQiod.nih  C.OV  .\  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  rfpplir  atir)n 

Development  of  a  Single  Vector 
Containing  ere  Recombinase  and  Two 
Functional  lox  Sites:  .Active  ere 
Produced  in  Eukaryotic  but  not 
Prokaryotic  System.s. 

Stan  Katzmartzvk.  Icffrt'v  E.  Green 
iNClL  DHHS  Referpnce  No.  E-172- 
00  0  filt-d  04  .\\n  2001 
The  bdctt'ridl  r<'(  rimbinase  rre  will 
recombine  ln\  >it*'v  within  bacteria. 
Since  this  will  occur  with  extremely 
low  levels  of  ere.  it  has  not  been 
possible  to  place  the  ere  gene  within  a 
vector  which  also  contains  two  lo\ 
recombination  site  and  clone  the 
construct  in  bacteria.  Therefore,  in  order 
to  use  cre-lox  technologv.  the  use  of  two 
separate  vectors  has  been  required — one 
containing  ere  and  another  containing 
the  lox  sites  The  inventors  have 
devised  a  strategy  to  generate  \ectors 
that  ( Dntain  rre  in  a  form  which  is  not 
tran^latt'd  in  bacteria  th'Tfhy  allowing 
ff)r  the  co-existence  of  two  lox  sites 
within  the  same  v»m  tor   Indf-r  thfse 
(  irt  umstdn(  *'s,  the  vctor  can  hi'  (  ionrd 
and  grown  in  battt'n.i  t'liabliiii; 
experiments  to  be  (.ontluc.ted  in 
eukar\f)tic  cells  using  |ust  one  vector 
instead  nf  two  sejjar.itf  \ertors.  This 


system  provides  a  significant  advantage 
in  performing  many  types  of 
experiments. 

In  in  vitro  transfection  experiments, 
only  one  vector  needs  to  be 
incorporated  into  a  cell  instead  of  two 
separate  vectors.  This  overcomes  the 
inherent  problem  of  trying  to  transfect 
two  vectors  into  one  cell,  where  the 
relative  ratios  of  the  two  vectors  which 
enter  the  cells  can  vary  widely.  Of  even 
greater  significance  is  the  application  of 
this  technology  to  transgenic  animal 
work  where  the  incorporation  of  one 
vector  into  a  line  of  transgenic  animals 
is  all  that  is  required,  instead  of  the 
generation  of  two  separate  lines  of 
transgenic  animals  which  then  must  be 
crossed  to  produce  an  animal  which 
contains  both  constructs.  In  addition. 
this  technology  can  be  applied  to  gene 
therapy  approaches  in  which  the  tissue- 
specific  expression  of  a  therapeutic  gene 
can  be  activated  by  ere  contained  within 
the  same  construct.  The  technology 
allows  generation  of  one  vector  which 
contains  the  cre-variant  and  two  lox 
sites  enabUng  one  to  either  swit(  h  the 
expression  of  one  gene  to  another  gene 
and/or  amplify  the  expression  of  a 
particular  gene  to  high  levels  in  a  tissue 
specific  manner. 

This  research  has  appeared,  in  part,  m 
Kaczmarczvk  and  Green.  Nucleic  .Acids 
Res  2001  Jun  15:29(12):E56. 

Dated:  September  28.  2001. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
National  Institutes  of  Health 
|FR  Dor  01-2S829  Filed  10-12-01;  8;45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
f  t'deral  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(ft).  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\anif}  ot  (Aimmitlt'f:  National  Cancer 
Institute  Initial  Re\  iew  Group.  .Subcommittee 
F — Manp'ower  S  Training. 

Dofe.  November  1,3-15,  2001. 

Time  f):30  p.m  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
,ippli{:ati(ms. 

pynre;  Georgetown  Holidav  Inn.  2101 
Wisconsin  .Avenue.  N'W,.  \V,c.hingliip..  DC 
20007. 

Contact  Person:  Mary  Bell,  PhD,  Scientific 
Review  .Administrator.  Gr.ints  Review 
Branch.  Division  of  Extramural  .Activities, 
National  Canter  Institute.  National  institutes 
of  Health.  PHS.  DHHS.  Rllfi  Executive 
Boulevard.  Room  81  1,3.  Bethesda,  MD  2nH')2-- 
9328.  301-496-7978. 

Anv  interested  person  may  file  wnttt-n 
[  uniments  with  the  committee  by  forwarding 
the  statement  to  the  Contac  t  Person  listed  on 
this  noti(  e.  The  statement  should  in(  lude  the 
name,  address,  telejihone  numlier  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Clatalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  392.  Cancer  Construction; 
9:t.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Canc:er  Detection  and 
Diagnosis  Research:  93.39.5.  Cant  er 
Treatment  Research.  93.396.  Chancer  Biologv 
Resean  h;  93.397.  Canc;er  Centers  Support; 
93.398.  Cancer  Resean  h  Manpower;  93.399.  , 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

[),it.-d:  October  2.  2001 

LaVerne  Y.  Stringfield. 

Director.  Oftn  f^  "/  Fnifml  Advisory 
Committee  Poh.rv 

[FR  Doc.  01-25791  Filed  10-12-01,  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  C^ommittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the      ^ 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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\(inie  of  Cummittf'f:  .National  Cancer 
Institute  Initial  Review  Group.  .Subi  ommittee 
("i — Edur  atuin. 

natf:  October  23-2.T.  2001. 

Time:  H:3t)  .^M  to  6  PM. 

Agfndn  To  re\  iew  and  evaluate  grant 
api^Hcation'.. 

Piatt'  Rddisson  i'laza  Hotel  Bdltimore- 
Inner  Harbor.  20  West  Baltimorp  Street 
Baltimore,  MD  20201 

Contort  Person  :H»r\e\  P   Stem,  PhD. 
Scientifif  Review  .Administrator,  Grants 
Review  Branch.  Division  o!  Extramural 
Activities.  National  Cancer  Institute.  Nationai 
Institutes  of  Health.  61 IR  Exh(  utive 
Boulevard,  Room  8i:i7.  Bethesda,  MI)  2()HM2, 
(301)  496-7841, 

This  notice  is  being  published  less  than  15 
da\s  prior  to  the  meetmg  due  to  scheduling 
conflicts. 

An\  interested  person  may  file  written 
comments  with  the  committee  bv  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  ini  lude  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person 
(Catalogue  of  Federal  Domestic  .-Xssistance 
Program  Nos,  93,392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.3g.'5.  Cancer 
Treatment  Researt  h;  93,396,  Cancer  Biologv 
Research.  93  397,  Cancer  Centers  Support; 
93,398,  Cancer  Research  Manpower;  93  399. 
Cancer  Control.  .National  Institutes  of  Health 
HHS) 

Dated;  October  4,  JOIP. 
LaVerne  Y,  Stringfield. 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policy. 

'FR  Do(    01-25802  Filed  10-12-01;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act.  as 
amended  (3  U.S,C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sectitms 
552b(c)(4)  and  3,52b(c)(6),  Title  5  irS.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commert:ial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\iime  of  (j.^nimittee  National  Cancer 
bistitute  Initial  Re\  lew  Group.  Subc  ommittee 
H — Clinu  rfl  (iroups. 


Dofe;  November  14-15.  2001. 

Time   1:00  PM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5,520  Wisconsin  Avenue,  Chevy 
Chase.  MD  20815. 

Contact  Person:  Deborah  R.  Jaffe,  PhD. 
Scientifii  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
,\cii\ities.  National  Cancer  Institute,  NIH, 
6116  Executive  Boulevard,  Room  8038.  MSC 
H,!28,  Bethesda.  MD  20892,  (301)  496-7721. 

.■\ny  interested  person  may  file  written 
(  omments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.392,  Cancer  Construction; 
9,i  393  Cancer  Cause  and  Prevention 
Research.  93  394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93,398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated   ()(  tnber  4    2001, 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  01-25803  Filed  10-12-01:  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  set  tidn  l(,)i(i!  nf  the 
Federal  Adviscjry  (-nmmittee  .-Xct,  as 
amended  (5  U.S.C  .\ppendix  2),  notice 
is  hereby  gi\'en  of  the  follnwing 
meetings 

The  meetings  will  be  (.losed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.i52b(c)t4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  <  c:mr,erc  lal 
property  such  as  patentable  inatiTial. 
and  personal  information  (nncciniiic 
individuals  associatt>d  with  the  gr.int 
applications,  the  disc  losure  nf  w  hn  h 
would  c:onstitute  a  clearh  unw.irranted 
invasion  of  personal  pru  ac  \ 

Same  of  Committee:  National  Center  for 
Kesean  h  Resources  Special  Emphasis  Panel 
f  xjmparative  Medicine. 

Do(r;  October  10,  2001. 

Time:  7:30  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn — Gaithersburg,  2 
Montgomers  X'illage  Avenue,  Gaithersburg, 
\!n20H-'l 


Contact  Person:  Charles  G.  Hollingsworth. 
DRPH,  Director,  Office  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  One  Rockledge  Drive, 
Room  6018,  6705  Rorkledge  Drive,  MSC 
7965.  Bethesda,  MD  20892-7965,  301-435- 
0806,  cbarlesh@ncrr  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Comparative  Medicine, 

Do/e:  January  17,  2002. 

Time:  7  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Homewood  Suites  by  Hilton.  206 
Western  Avenue  West.  Seattle.  WA  98119. 

Contact  Person:  Garni  He  M.  King,  PhD. 
Scientific  Review  Administrator.  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  One 
Rockledge  Centre,  MSC  7965.  6705 
Rockledge  Drive,  Suite  6018.  Bethesda.  MD 
20892-7965,  (301)  435-0810, 
Jc;ngc:@ncrr.n//).gov, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.306.  Comparative  Medicine, 
93.306:  93.333.  Clinical  Research.  93.333; 
93.371.  Biomedical  Technology;  93,389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  October  4.  2001. 

La\'eme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy 

(FR  Dor  01-25819  Filed  10-12-01.  8:45  am) 

BILLING  coot   4i4C>-C'    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  National 
Eye  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
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for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Eye  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Sanw  nf  Committfe:  Board  of  Scientific 
Counselors.  National  Eve  Institute. 

Date:  December  3-4.  2001 

Open:  December  3.  2001.  8  .\M  to  9  AM. 

Agenda  Opening  remarlcs  by  the  Acting 
Scientifit  Director.  Intramural  Research 
Program,  on  matter'^  r  onceming  the 
intramural  program  of  'he  NEI 

Plarr  Building  10,  Room  10B16.  Bethesda. 
MD  208^*2 

Closed   December  3.  2001.  9  AM  to  5  PM. 

.\iipnda  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
(.ompetenc  e  of  individual  investigators, 

Placf  Building  10,  Room  10816.  Bethesda. 
MD  20892 

Closed:  December  4.  2001.  8  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Building  10.  Room  10B16.  Bethesda. 
MD  20892 

Time.  8  A.M  to  12  PM. 

Agenda:  Personal  qualifications  and 
performance,  and  competence  of  individual 
insestigalors. 

Place  Building  10.  Room  10B16.  Bethesda. 
MD  20892. 

Contact  Person:  Terry  M  Green.  Secretary. 
National  Institutes  of  Health,  National  Eve 
Institute,  Bethesda,  MD  20892.  30H51- 
6763, 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www,nei,nih,gov.  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated   O  toher  4,  2001  ■ 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc  01-2582.T  Filed  10-12-01;  8:45  am] 

BILUNG  COOe  41 40-01 -M 


DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  l()!(l!  of  the 
Federal  .Advisory  f^ommittee  Act,  as 
amended  (5  r,,S,C  .Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  tn  thf 
piihlif  in  a(,t:ordance  with  the 


provisions  set  forth  in  sections 
.552b(c)(4)  and  .n52b(c](6).  Title  5  U,S,C.. 
as  amendeci.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  persona]  information  (  nncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/CommiMee,- National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Ancillary  Studies  in  Heart.  Lung,  and  Blocd 
Disease  Trials, 

Dafe,  October  26.  2001. 

Time:  1  PM  to  4  PM. 

Agenda,- To  review  and  evaluate  grant 
applications, 

P/oce,  6701  Rocldedge  Drive,  Room  SllO, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Joyce  A,  Hunter  PhD, 
Review  Branch.  Room  7194.  Division  of 
Extramural  Affairs.  National  Heart.  Lung,  and 
Blood  Institute.  National  Institutes  of  Health, 
Bethesda.  MD  20872 

This  notice  is  being  published  less  than  1,t 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93,837,  Heart  and 
Vascular  Diseases  Research;  93,838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  2.  2001. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc,  01-2.'5795  Filed  10-12-01:  8:45  am! 

BILLING  CODE  1140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec:tions 
552b(c)(4)  and  n,o2l)((:)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  PaneL 
N'HLBI.  .National  Service  Award, 

Dale:  Ot  tober  28-30,  2001 , 

Time:  7:30  pm  to  4  pm. 

Agenda.  To  review  and  evaluate  grant 
applications 

Place:  Holidav  Inn — Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person  Roy  L  White,  PhD.  Review 
Branch.  NIH.  NHLBI.  Rockledge  Building  II. 
6701  Rockledge  Drive,  Room  7196,  Bethesda. 
MD  20892,  301-435-0291 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93,233.  National  Center  for 
Sleep  Disorders  Research:  93. 8:^7.  Heart  and 
Vascular  Diseases  Research:  93,838,  Lung 
Diseases  Research,  93,839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  2.  2001 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  .advisor,- 

Committee  Policv 

IFR  Doc,  01-25796  Filed  10-12-01:  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart. 
Luiing.  and  Blood  Institute  Special  Emphasis 
Panel.  Special  Emphasis  Panel  for  1  POl 
HI.69999-01. 

Date:  Novemtier  8.  2001. 

Time:  8:30  AM  to  1  PM, 

Agenda:  To  review  and  e\  aluate  grant 
iipplic  ations, 

P/ocf;  Hilton  National  Airport  Hotel.  2399 
lefterson  Da\  is  Highway.  .Xrlinglon.  \'A 
22202, 
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Contact  Pprson:  Louise  P  Cnrman.  PhD. 
Review  Branrh,  NIH,  NHLBI.  Rodledge 
Building  I!.  6701  Rnt.kledge  Drive,  Suite 
7180,  Bethesda,  MD  20892-7924,  (301)  435- 
0270 

(Catalogue  of  Federal  Domestic  ."X.ssistant  e 
Program  Nos,  93,23,3.  National  Center  for 
Sleep  Disorders  Research.  93,837,  Heart  and 
Vascular  Disease  Research,  93,838,  Lung 
Diseases  Research;  93,839.  Blood  Diseases 
and  Resources  Research,  National  institutes 
of  Health,  HHS) 

Dated:  October  4,  2001 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advison' 

Committee  Policy 

IFR  Doc,  01-2,5811  Filed  10-12-01;  845  am! 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S,C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Demonstration  &  Educational  Research — 
RlBs, 

Date:  November  8,  2001. 

Time:  2  PM  to  5;30  PM, 

Agenda-  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  National  Airport  Hotel,  2399 
lefferson  Davis  Highway.  Arlington.  VA 
22202 

Contact  Person:  Louise  P,  Corman,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  Room  7180,  Division  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
Bethesda.  MD  20892, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93,838.  Lung 
Diseases  Research;  93,839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  October  4,  2001, 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  .■\dvisory 
Committee  Policy 

iFR  Doc,  01-25812  Filed  10-12-01;  8:45  ami 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  U,S,C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  L'  S  C  , 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee  Heart.  Lung,  and 
Blood  Program  Project  Review  Committee 
Program  Project  Review  Committee 

Date  November  29,  2001 

Time:  8  AM  to  2  PM 

Agendo  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn — Chev\  Chase  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815 

Contact  Person  leffrey  H  Hurst,  PhD 
Scientific  Review  Administrator  Review 
Branch.  Division  of  Extramural  Affairs. 
National  Heart.  Lung,  and  Blood  Institute 
National  Institutes  of  Health,  Bethesda   MD 
20892.  (301)  435-0303,  hursti@nih  go\ 

(Catalogue  of  Federal  Domestic  A.ssistance 
Program  Nos  93  233   National  Center  for 
Sleep  Disorders  Research:  93  837   Heart  and 
Vascular  Diseases  Research;  93,838,  Lung 
Diseases  Re.searrh,  93  839,  Blood  Diseases 
and  Resources  Reseanh,  National  Institutes 
of  Health,  HHSl 

Dated:  October  9,  2001, 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisorv 
Committee  Policy 

IFR  Doc   01-25814  Filed  10-12-01,  b  45  am! 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instrtute  of  Environmenlai 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  U,S.C,  Appendix  2).  notice 
IS  hereby  given  of  the  following 
mpotings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  POl  Applications. 

Date  0(  tober  22-24.  2001. 

Time  7  PM  to  12  PM 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorn  Suites,  321  Bercut  Drive. 
Sacramento,  CA  95814 

Contact  Person  Ethel  B,  )ackson,  DDS. 
(  hief  Scientific  Review  Branch,  Office  of 
Program  Operations.  Division  of  Extramural 
Resean  h  and  Training,  Nat    Institute  of 
Environmental  Health  Sciences,  P,0  Box 
12233  MD  EC;-30  Research  Triangle  Parit, 
NC  27709   919/541-7846, 
)acltsnn4®niehs  nih,gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 

limitations  impo.sed  bv  the  review  and 

funding  (  \<  le 

\anif  of  I'ummittee  National  Institute  of 
EnMronnieiiial  Health  Sciences  Special 
Emphasis  Pane]  Review  of  program  project 
,'\|)plu  ations 

Dote  November  1-3,  2001. 

Time  7  PM  to  11  AM. 

Agenda  To  review  and  evaluate  grant 
applu;ations 

Place  Marriott  By  The  Courtyard.  500 
West  Third  Street,  Covington.  KY  41011, 

Contact  Person  Linda  K,  Bass.  PhD, 
St  lentific  Review  .administrator.  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training,  Nat,  Institute  of 
Environmental  Health  Sciences.  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Parlt. 
NC  27709,  (919)  541-1307, 
'Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93  115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
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Superfund  Hazardous  Substanc:es — Basic 
Research  and  Eduf  ation;  9.3,894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 

Institutes  of  Health.  HHS) 

DatedrOctober  2.  2001  | 

l.aVeme  Y.  Strin^field, 

Director.  Off  ice  of  Federal  Advisory 
Committee  Poliq/. 

iFR  Doc  01-23790  Filed  10-12-01.  8:45  ami 
BlUmC  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor*-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S  C  . 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee-  National  Institute  of 
Ceneral  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A 

Date  November  8-9,  2001, 

Time  8  AM  to  S  PM 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Holiday  Inn  Chew  Chase.  5520 
Wisconsin  .Ave    Chev\  Chase.  MD  20815 

Contact  Person  Carole  H   Latker  PhD. 
ScientiTu  Review  .Administrator,  Office  of 
Scientifu  Review,  National  Institute  of 
General  Medical  S<.iences.  National  Institutes 
of  Health.  Natcher  Building,  Room  l.AS-li. 
Bethesda.  MD  20892,  (301J  594-2848. 
latkerc&nigms  nih.gov  •  | 

(Catalogue  of  Federal  Domestic  Assistant  e 
Program  Nos.  93, .375,  Minority  Biomedical 
Research  Support  93.821   Oil  Biolcjgy  and 
BiophysKJi  Research;  93  859,  Pharmac  ologv. 
Physiology,  and  Biological  Chemistrv 
Research.  93,862.  Genetics  and 
Developmental  Biology  Research.  93  88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS). 


Dated:  Ociob.'i  J   2im] 
LaVeme  Y,  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  01-25792  Filed  10-12-01;  8:45  amj 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .5.52b(c)(6).  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
c:onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee  Minority  Programs 
Review  Committee  MARC  Review 
Subcommittee  A 

Date:  October  15-17,  2001 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  Bethesda.  8120 
Wisconsin  .Avenue.  Bethesda.  MD  20814 

Contact  Person  Ru  hard  1   Martinez.  PhD. 
Scientific  Review  .Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  ,Sc,ienc:es.  National  Institutes 
of  Health.  Nate  her  Building.  Room  1AS-19G. 
Bethesda   MD  20892-^200.  (301)  594-2849, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  375.  Minority  Biomedical 
Research  Support;  93  821.  Cell  Biology  and 
Biophysics  Researc :h,  93.9859.  Pharmacology. 
Phvsiologv  and  Biologic:al  Chemistry 
Research;  93  862.  C;enetir:s  and 
Developmental  Biologv  Research;  93.88. 
Minority  Access  to  Research  C^areers;  93.96. 
Special  Minoritv  Initiatives.  National 
Institutes  of  Health   HHS) 

Dated:  October  2.  2001 
LaVerne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
(Committee  Policy 
IFR  Doc.  01-25793  Filed  10-12-01:  8:45  am] 

aiLUNG  COOC  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review- 
Group  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Date:  November  8-9,  2001, 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Contact  Person:  .Arthur  L.  Zachary.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building.  Room  1AS-13H, 
Bethesda,  MD  20892.  (301)  594-2886. 
zacharv-@nigms.nih.gov 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistrv- 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  October  2.  2001, 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-25794  Filed  10-12-01;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMiai  InstitutM  of  Health 

National  Instttuta  of  Diabatas  and 
Dlgaath>«  and  Kidnay  DIaaaaaa;  Notica 
of  Cloaad  Maatinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U  S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  National  Institute  of 
Diabete.s  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDM  GRB-C  (ID 

Dote  October  18.  2001 

Time  SAM  to  12  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  DoubleTree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  208.52 

Contact  Person  Carolyn  Miles,  PhD, 
Scientific  Research  Administrator,  Re\  lew 
Branch.  DEA.  NIDDK,  Room  755.  6707 
Democracy  Boulevard,  National  Institutes  uf 
Health,  Bethesda.  MD  20892.  l.iOl)  594-7-91 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  ( vcle. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel,  ZDKl  r,RB-l(Cl! 

Date  November  fi,  2001 

Time  2  PM  to  ,3  ,H0  PM 

Agenda:  To  review  and  evaluate  i  ontrdi  t 
proposals. 

Place:  2  Democracy  Plaza,  6707  Democrac  \ 
Boulevard.  RM  757,  Bethesda.  MD  20892. 
(Telephone  Conference  Call], 

Contact  Person  John  Connaughtun.  PhD, 
S(  ientific  Review  .Administrator.  Re\  lew 
Branch.  DEA.  NIDDK.  Room  757.  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892,  (.301)  594---97. 
connaughtoni®extra,niddk,nth,ga\ . 

(C^atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  847,  Diabetes. 
Endocrinologv  and  Metabolic  Researi  h, 
93  848.  Digestive  Diseases  and  Nutrition 
Research;  93,849,  Kidney  Diseases,  I'rology 
and  Hematology  Resean  h.  National  Institutes 
of  Health,  HHS) 

Dated:  October  4.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFRDoc.  01-25797  Filed  10-12-01   8  45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendi.x  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIDCD 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notifv'  the  Contact  Person  listed  below 
in  advance  of  the  meeting  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6i,  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  indi\idual 
intramural  prcjgrams  and  projec  ts 
conducted  by  the  National  Institute  im 
Deafness  and  Other  Communication 
Disorders,  including  consideration  nf 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

Same  of  CommitU't    Board  of  Scientific 
Counselors,  NIDCD 

Date  October  26,  2001 

( >pen   715  am   to  8:15  am, 

.■\^f'nda  Report  from  the  Institute  Director 
and  Diret  t(ir.  Division  of  Intramural 
Resean  h 

Place  9000  Rockville  Pike,  Building  31. 
Conference  Room  7,  Bethesda,  MD  20892. 

Closed  8:15  a  m,  to  3:30  p,m 

.■\genda  To  review  and  e\aluate  personal 
qualifications  and  performane  e,  and 
(ompetent  e  of  indi\  idual  in\estigators. 

Place  9000  Rockville  Pike,  Building  31, 
Conference  Room  7,  Bethesda   MD  20892 

Contact  Person  Robert  I  Wenthold,  PhD 
DiriH  tor,  Du  ision  of  Intramural  Research, 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  5  Research  Court, 
Room  2B28.  Roc  kville   MD  20852    301-402- 
2829, 

.AnN  interested  person  nia\  fiif  v\riiiei; 
comments  with  the  i  ommittee  h\  forwririiinx 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  inc  hide  the 
name,  address,  telephone  numtjer  and  wht>n 
applicable,  the  business  or  professicmal 
affiliation  of  the  interested  person 
(Catalogue  of  Federal  Domestic  Assistanc  e 
Program  Nos,  93  173.  Biologic;a!  Research 
Related  to  Deafness  and  Communic:ati\e 
Di.sorders.  National  Institutes  of  Health,  HHS 


[l.i'rti   ()(  t(jt.«T  4.  2001. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy 

[PR  Doc    01-25798  Filed  10-12-01;  8:45  am] 

BILLI^<G  CODE  4140-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases. 
Notice  of  Closed  Meeting 

Pursuant  t(.  s("(  tmn  iO(d)  of  the 
Federal  .^d\isorN  .\c:t,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  the  foUowine  mwtinR 

The  meeting  will  Ui- 1  loscii  t:   th" 

public  in  ac:f:orddn(  c  \\  nn  the 
prnv  isions  set  fiirth  m  s^i  lujns 
.552b(c)(41  and  552b(c)(6},  Title  5  U.S.C, 
as  amended  The  grant  applications  and 

the  discussions  could  disclose 

(  (Tifidential  trade  sec  rd^  nr  i  i-mmercial 
prop(>rl\  such  as  patcnt.ibic  rT.dterial, 
and  perscinal  infcirniati.'ii  (  nij-  <Ti,ing 
individuals  dssiK  latcii  with  the  grant 
applic  dtion^  ih<'  ii;>i  losure  of  which 
VMiuJd  constituii'  ,1  I  ,i',irl\  ;ii,'.\ .irranted 
invasion  of  persciiiai  jinvdcy 

Name  of  Committee  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Slcin 
Diseases  Special  Emphasis  Panel. 

Date:  November  30.  2001. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave.. 
Chevy  Chase.  MD  20815. 

Contact  Person:  Aftab  A  .\nsari.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building,  MSC  6500, 
45  Center  Drive.  5AS-25S.  Bethesda.  MD 
20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  October  4  2001. 
l.aV  erne  >    Struiefield, 

Dt/fi  lui.  ^J!iu  I-  ui  Inderal  Advisory 
Committee  Policy 
FK  !)..    (11    2"'t't  Filed  10-12-01;  8:45  am] 

BILLiMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  sec  Imn  10(d)  of  the 
Federal  Ad\iscir\  ( -dniniitiee  Act.  as 


I 
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amended  (5  U.SC.  Appendix  21.  notice 
is  hereby  given  of  the  followint; 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U  S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  rommercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Healt.h  and  Human  Development 
Special  Emphasis  Panel 

Date  Ottober  15.  2001. 

Open  8  30  am  to  1 1  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  inn — Silver  Spring.  8777 
Georgia  .Avenue.  Silver  Spring.  MD  20910. 

Contort  Person  Gopa I  M   Bhatnagar.  PhD, 
Scientific  Review  .Administrator,  Division  of 
Scientifif  Review.  National  Institute  of  Child 
Health  an(i  Hiiman  Development.  National 
Institutes  of  Health,  PHS.  DHHS,  9000 
Ro(kvil|p  Pik*-,  6100  Bldo  ,  Room  tKDI 
Bethesda.  MU  20892,  1.^01)  4qf>-148=i 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  review  and 
funding  eye  le. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos,  93.209.  Contraception  and 
Inferlilitv  Loan  Repayment  Program;  93.864, 
Population  Researc  h:  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated   Ortnher  4,  2001.  ' 

LaVeme  Y.  Stringfield, 
Director  Office  of  Federal  Advisory 
Committf'p  Policy. 
|FR  Do(    01-25808  Filed  10-12-01;  8:45  am] 

BILUNG  C00€  41 40-01 -¥ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d!  of  the 
Federal  Advisor^'  Committee  .Act.  as 
amended  (  L'.S  C  .Appendix  2).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec:! ions 
552b(c)(4)  and  552b(c)(f)).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  c:ommprcial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dofe,  October  15.2001. 

Time:  2:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evalaute  grant 
applications. 

Place:  Holidav  Inn,  8777  Georgia  .Avenue. 
Silver  Spring.  MD  20910. 

Contacf  Person;  Gopal  M,  Bhatnagar,  PhD. 
Scientific  Review  Administrator.  Dn  ision  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 
Institutes  of  Health,  PHS,  DHHS,  9000 
Rockville  Pike,  6100  BIdg  ,  Room  5E01. 
Bethesda,  MD  20892.  (301 )  496-1485 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929rCenter  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  October  4.  2001. 

LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Do(    01-25809  Filed  10-12-01:  8:45  am] 

BH.UNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
fended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.T2b(c](4)  and  5!i2b(c)(6),  Title  5  U.S.C, 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  cxinstifute  a  clearlv  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  National  Institute  of 
Nursing  Researt;h  Spei:ial  Emphasis  Panel. 
Special  Emphasis  Panel. 

Do/e.  October  17.  2001, 


Time:  8:30  .AVI  to  5  PM 

Agenda:Tn  re\ievv  and  evaluate  grant 
applic  ations. 

Place:  Holiday  Inn — Silver  Spring.  8777 
fjeorgia  .Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  John  E.  Richters,  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Nursing  Research.  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32.  Bethesda,  MD  20892,  (301)  594- 
5971. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  October  4.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  01-25810  Filed  10-12-01;  8;45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  National  Institute  of 
("hild  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dfjfe;  October  15,  2001 

Tmip;  11:30  .AM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holida\  Inn,  8777  Georgia  Avenue. 
Silver  Spring.  MD  20910 

Contact  Person:  Ciopal  M.  Bhatnagar,  PhD, 
Scientific  Review  .Administrator.  Division  of 
Sfienlifif  Review.  National  Institute  of  (^liild 
Health,  and  Human  Development.  National 
Institutes  of  health.  PHS.  DHHS.  9000 
Ro(  kville  Pike.  6100  BIdg..  Room  5E01. 
Bethesda,  MD  20892.  [301]  496-1485. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  h\  the  review  and 
funding  cvcle. 
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(Catalogue  of  Federal  Domestic:  .Assistance 
Program  N'os,  9.3.209.  Conlrareption  and 
Infertility  Loan  Repayment  Program:  9.3.864. 
Population  Resean;h.  9.3.86.5.  Researt  h  for 
Mothers  and  Children:  93.929.  Center  for 
Medital  Rehabilitation  Research,  National 
Institutes  of  Health.  HH.S) 

Dated;  October  04.  2001. 
LaVeme  Y.  Stringfield. 

Dirfftor.  Office  of  Fedfml  .■\d\■i'^a^\^ 
Committee  Pnlirv 

|FR  Dot  .  01-2.581.1  Filed  10-12-01.  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetmg  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. , 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institutes  of 
Child  Health  and  Human  Development 
Spec:ial  Emphasis  Panel. 

Date  November  26,  2001. 

Time:  12  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  contrai  i 
proposals 

P/are:6100  Executive  Blvd.  5th  Floor. 
Rockville.  MD  20852.  (Telephone  Conferent  e 
Call) 

Contact  Person:  Hameed  Khan.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93  864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93  929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 


Dated:  Odober  9.  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Adiisory 
Committee  Policy. 

|FR  Doc.  01-25815  Filed  10-12-01:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  in(d)  nf  the 
Federal  Advisor)  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  tn  thn 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  .5  U  S.C  . 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  ront  erning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  whn  h 
would  constitute  a  clearly  unwarr,inti'(i 
invasion  of  personal  privae  \ 

\ame  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Program  Project 

errant  .^[iplirations. 

Date   No\emt)er  7-9.  2001. 

Time:  7  pm  tci  12  pm. 

.Agenda  To  review  and  evaluate  grant 
appli(,ati(ins. 

Place  H\att  Regenc)  Baltimore.  On  the 
Inner  Harbor.  300  Light  Street.  Baltimore.  MD 
21202. 

Contact  Person  Bren(id  K   Weis,  PhD, 
S(  ientific  Re\  iew  .Administrator,  Scientific 
Re\iew  Branc  b.  Division  of  Extramural 
Research  and  Training,  Nat   Institutes  of 
Environmental  Health  .*>(  lences.  P  O.  Box 
12233.  MD  EC  -30.  Researi  h  Triangle  Park, 
NC  27709,  91  954  1-4964 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93.113.  Biological  Response  tn 
Environmental  Health  Hazards.  93  114. 
Applied  Toxicological  Researt  h  and  Testing: 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures: 
93  142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training.  93  14  f   NIFHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93  894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHSl 

Dated  October  9,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  .\d\isory 

Committee  Poln  v 

|FR  Doc.  01-25816  Filed  10- 12-01:  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .■\d\  isory  Committee  Act.  as 
amenciid    "  1    S.C.  Appendix  2),  notice 
is  ht'rchs  t:i\  en  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
puhlir  in  ac:cordance  with  the 
pni\  isinii.^  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committees;  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Do/e.  October  29.  2001. 

7'/me.8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC  20036. 

Contact  Person:  Laurence  R.  Stanford.  PhD. 
Director.  Division  of  Scientific  Review. 
National  Institutes  of  Child  Health  and 
Human  Development,  N'lH,  6100  Building, 
Room  5E03.  9000  Rockville  Pike  MSC  7510, 
Bethesda.  MD  20892.  (301)  496-1485 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contrac;eption  and 
Infertility  Loan  Repayment  Program:  93  864, 
Population  Research.  93.865.  Research  for 
Mothers  and  Children:  93  929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  October  9,  2001. 
L,aVeme  Y.  Stringfipld 

Director.  UIJk  '  c'  t'lii  ::il  Advisory 

Committee  Policy. 

'FR  Dor  01-25817  Filed  10-12-01:  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Heatth  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 

pcMJera!  .^d\  isnp.  Committee  Act,  as 
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amended  (5  L'.SC.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sectK)ns 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

S'amf  of  Committee  National  Institute  of 
Child  Heahh  and  Human  Development  Initial 
Review  Group  Population  Research 
Subcommittee 

Date  November  8   2001 

Time  8  am   to  ,t  p.m. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  Four  Points  hv  Sheraton  8400 
Wisconsin  .^ venue.  Bethesda,  MD   20H14 

Contact  Person  Ion  M,  Ranhand.  PhD. 
Scientist  Review  .administrator.  Division  of 
Scientific,  Review,  National  Institute  of  Child 
Health  and  Human  Df'velopment,  BlfK) 
Executive  Blvd  ,  Room  3E01.  MSC.  "=ilO. 
Bethesda.  MD  20H92,  i  iOll  4,.i5-*S84 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos  93  209.  C:ontraception  and 
Infertility  Loan  Repayment  Program,  9.3  RH4 
Population  Researf  h:  9,?  86,5,  Research  for 
Mothers  and  Childr^^n.  93  929.  Center  for 
Medical  Rehabilitaticjn  Research.  National 
Institutes  of  Hf-alth,  HHS) 

Dated   October  9,  2001. 

UiVeme  Y.  Stringfield. 

Director  ()tfi(  e  ot  Fedeml  Adviaon,- 
(Committee  Pohr\ 

[FR  Doc    01-2tH18  Filed  10-12-01;  8:45  am| 

SLUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(dj  of  the 
Federal  .^dvlsor\•  Committee  Act.  as 
amended  (5  V.SC.  Appendix  2],  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NIDDK 

The  meetings  will  be  open  tci  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
5.t2(c)(6),  Title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  bv  the  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NIDDK. 

Date:  November  28-30,  2001 

Open:  November  28,  2001.  6  P.M  to  6.30 
PM. 

Agenda:  Introductions  and  Overview. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127.  Bethesda,  MD  20892. 

Closed:  November  28,  2001,  6  30  PM  to 
adjournment. 

Agenda:To  review  and  evaluate  personal 
qualifications  and  performanc  e,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda,  MD  20892 

C/osed  November  29,  2001    8  .\M  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Building  .5.  Room  127.  Bethesda.  MD  20892. 

Closed:  November  30,  2001.  8  AM  to 
adjournment. 

/Agenda.- To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
Building  5.  Room  127,  Bethesda.  MD  20892 

Contact  Person:  Marvin  C.  Gershengorn. 
MD.  Scientific  Director.  Division  of 
Intramural  Research.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases. 
National  Institutes  of  Health,  9000  Roc  kville 
Pike.  Bldg.  10,  Rm.  9N222,  Bc-Ihesda,  .MD 
20892.(301)496-4129. 
((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic:  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93-849.  Kidney  Diseases.  Urologv 
and  Hematologv  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  October  4,  2001 
l.dVerne  Y.  Slringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Dot..  01-25821  Filed  10-12-01:  8  4.")  ami 

BILUNG  CODE  4140-01   M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Institute  of 
.Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  November  1-2,  2001, 

Time:  November  1 .  2001 .  8  AM  to 
adjournment 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn.  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  .Anthony  Macaluso.  PhD. 
Scientific.  Review  .Administrator,  NIAID/ 
DE.A.  Scientific  Review  Program.  Room  2212, 
6700B  Rockledge  Drive.  MSC-7616. 
Bethesda,  MD  20892-7616.  301-196-7465. 
amacaluiicrSininid.nih.gov 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855.  .Allergy.  Immunology, 
and  Transplantation  Research  93.856. 
Microbiology  and  lnfec:tious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  October  4.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
(Committee  Policy  **■ 

IFR  Doc    01-25822  Filed  10-12-01:  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendi.\  2).  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Samf  of  Committee  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group  Maternal  and  Child  Health 
Resean.h  Subcommittee 

Dotf:  October  16-17,  2001. 

rj/ne  8:30  AM  to  ,5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holidav  Inn,  8777  Georgia  .Xv  enue. 
Silver  Spring.  MD  20910 

Contact  Person.  Gop'al  M   Bhatnagar.  PhD. 
Scientific  Re\ievv  Administrator.  Division  of 
Scientifii  Review,  National  Institute  of  Child 
Health  and  Human  De\elo[)mont.  Bethosda. 
MD  20892 

This  notice  is  being  published  less  than  1  ,t 
days  prior  to  the  meeting  due  to  the  timing 
limitatiins  imposed  bv  the  review  and 
funding  <  \'cle. 

(Catalogue  of  Federal  Domestn  .•Vssistani  e 
Programs  Nos.  9.3.209.  Contraception  and 
infertility  Loan  Repa\ment  Program;  93,864. 
Population  Research;  93  86.t.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Resean  h.  National 
Institutes  of  Health.  HHS) 

Dated:  October  4.  2001 
LaVerne  Y.  Stringiield. 

Director.  Office  of  Federal  Ad\.isor\- 

Committee  Policy 

!FR  Doc.  01-25823  Filed  10-12-01;  8  45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Sper  ial  Emphasis  Panel 

Date  October  18.  2001. 

Time:  8:30  AM  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place-  Holida>  Inn.  8777  Georgia  Avenue. 
Silver  Spring.  MD  20910 

Contact  Person:  Gopal  M   Bhatnagar.  PhD. 
Scientific  Review  Administrator.  Division  of 
S(  ientific  Re\iew,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  PHS.  DHHS.  9000 
Rockville  Pike.  6100  Bldg..  Room  5E01, 
Bethesda.  MD  20892.  (301)  49&-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  .Nos  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medic  al  Rehabilitation  Research.  National 
iH'-titutes  (if  Health    HHS) 

Dated   Oi  t..iber  4.  2001. 
LaVerne  Y.  Stringfieid, 

Din'ctor.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doi    01-25824  Filed  10-12-01;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Environniental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Spec  lai 
Emphasis  Panel,  October  1.  2001    7  F.M 
to  October  3.  2001.  12  PM.  The  Charlt'^ 
Hotel.  One  Bennett  Street.  Cambridge 
MA,  02138  which  was  published  in  the 
Federal  Register  on  September  7.  2001 
FR  66: 46806 

The  date  of  this  meeting  has  been 
changed  to  November  .5-7,  2001   The 
times  and  place  of  the  meeting  will 
remain  the  same  The  meeting  is  closed 
to  the  public. 

Dated:  October  4.  2001 
LaVerne  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Polic\ 

[FR  Doc,  01-25826  Filed  10-i;-()l;  8:45  am] 
BILLING  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  o1  Medicine.  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
I  I  ii>  r,ii  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herebv  given  of  the  following 
i;;f'"inL 

!  IK  iiu  oting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
pr  pt'r'\  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
Review  Committee,  Medical  Informatics 
Subcommittee. 

Dale:  November  8.  2001. 

Time:  12  PM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Librarv  of  Medicine.  Board 
Room  Bldg  38,  2E-09,  8600  Rockville  Pike. 
Bethesda.  MD  20894. 

Contact  Person:  Merlyn  M  Rodngues.  MD, 
PhD.  Scientific  Review  Adm.,  National 
Library  of  Medicine.  Extramural  Programs, 
6705  Rockledge  Drive,  Suite  301.  Bethesda. 
MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  October  4.  2001. 
LaVerne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy 

!FR  Doc  01-25800  Filed  10-12-01;  8:45  am) 

BILUNG  coot  4140-01  M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Fod(»ral  .'Kdv  isorv  Committee  Act,  as 
amended  15  I    hi.  Appendix  2),  notice 
i.s  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amf  ndcd   The  t;r.tiit  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  nr  rommercidl 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committet":  Biomedical  Library 
Review  Committee.  Medical  l.ihrar\  Resource 
SutKommittee 

Dofe  November  H.  2001 

Time  \2  PM  to  1  PM 

Agenda:  To  review  and  evaluate  grant 
a[)p!i(:ations. 

Place:  Nationni  Library  of  Medicine.  8600 
Rof  kville  Pike.  Cionference  Room  B. 
Bethesda.  MD  20892 

Contact  Person  Merlyn  M  Rodrigues,  MD. 
PHD.  .Scientific  Review  .Adm..  National 
Library  of  Medicine.  Extramural  Programs, 
6705  Ro(  kiedgH  Drive.  Suite  101    B^'thesda. 
MD  20844 

(Catalogue  of  Federal  Domestic  Assistance 
Program  .Nos.  93.879,  .Medical  Libran,' 
.•\s-iistanc  e.  National  Institutes  of  Health. 
HHSI 

Dated   0(  t,,bfr  4.  2001. 
La  Verne  Y  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policv 
IFRDof    01-25801  Filed  10-12-01;  8:45  am] 

WLLING  COO£  414O-0i-*« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(dj  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U.S  C.  .Appendix  2).  notice 
is  herebv  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Librar\  of  Medicine 

The  meeting  will  b»'  closed  to  th-' 
public  as  indicated  below  in  accordance 
with  the  provision  is  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  bv  the 
National  Librarv  of  Medicine,  hk  lading 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  fif  individual  investigator^. 
the  disc  losure  of  which  would 
constitute  a  clearK  unwarranted 
invasion  of  personal  privacy. 

\<imi-  of  Committer  Board  of  Scientifu; 
Counselors,  National  Library  of  Medicine. 
Board  of  S(  lenlific  Counselors,  National 
Center  for  Bioiei  hnology  Information. 

Nation, il  l.ilirirv  of  Medii  ine. 
Dnti    I) mb.T  i-».  2001. 


T/me;  December  3,  200  1    7  (lO  PM  t..  10:00 
PM. 

Agenda:To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

P/oce:  National  Library  of  Medicine,  8600 
Roclcville  Pike.  Board  Room.  Bethesda.  NtD 
20894. 

rime;  December  4.  2001.  b..iU  .\.\1  to  2:00 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room.  Bethesda  MD 
20894. 

Contact  Person:  David  ).  Lipman.  MD. 
Director.  Natl  Ctr  for  Biotechnology 
Information.  National  Library  of  Medicine. 
Department  of  Health  and  Human  Services. 
Bethesda  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistant  e 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  Orlober.  4.  2001. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FRDoc.  01-25804  Filed  10-12-01;  8:4,5  ami 
BILLING  CODE  4140-01-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
F'ederal  Advisory  Committee  .•Xct.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  Hmited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconimodaticms.  should 
notifv  the  (Contact  person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
[uiblu.  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(41  and  5.=^2b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussi(ms  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  s  patentable  material,  and 
personal  information  concerning 
indiv  iduals  associated  with  the  grant 
applications,  tht!  dischjsure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Same  of  Committee:  Biomedical  Librarv 
Review  Committee. 

Date:  November  8-9.  2001. 


Closed:  November  8,  2001.  H:30  a.m.  to 
11:30  a.m. 

.■\genda:  To  review  and  evaluate  grant 
apjilications. 

Place:  National  Librarv  of  Medit  ine.  Board 
Room  Bldg,  ,18.  2fc:-09.  8600  Ro(  kville  Pike. 
Bethesda.  MD  20894. 

0/)e;i,-  November  8.  2001.  1  1:30  am,  to  12 
p,ni, 

.Agenda:  .-Kdministrative  Reports  and 
Program  Discussion. 

Place:  National  Librarv  of  Medicine.  Board 
Room  Bldg  38.  2E-<J9.  8600  Ro;  kville  Pike. 
Bethesda.  MD  20894. 

Closed:  November  8.  2001.  1  p,m,  to  1:30 
p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Librarv  of  Medicine,  Board 
Room  Bldg  38.  2E-09.  8600  Rot  kville  Pike. 
Bethesda.  MD  20894. 

Open.  November  8,  2001.  1:30  a.m.  to  2 
p.m. 

.Agenda:  Remarks  by  the  Director.  NLM. 
Place:  .National  Librarv  of  Medicine.  Board 
Room  Bldg  38.  2E-09.  8600  Roc  kville  Pike, 
Bethesda,  MD  20894. 

Closed-  November  8.  2001.  2  p.m.  to  5  p.m. 
.Aof'nda:  To  review  and  e\  aUiate  grant 
rfliplit  ations. 

Place:  National  Librarv  of  Medic:ine.  Board 
Room  Bldg  38,  2E-09.  8600  Rot  kville  Pike, 
Bethesda.  MD  20894. 

(intact  Person:  Merlvn  ,\L  Rodrigues,  MD, 
PhD,  Scientific  Review  Adm..  National 
Librarv  of  Medicine.  Extramural  Programs. 
6705  Rotkledge  Drive.  Suite  301.  Bethesda. 
MD  20894 

.^nv  interested  person  may  file  written 
(  omments  with  the  (  ommittee  b\  forwarding 
the  statement  to  the  (^ontat:!  Person  listed  on 
this  notice.  The  statement  should  int  lude  the 
name,  address,  telephone  number  and  when 
appli(  able,  the  business  or  professional 
.affiliation  of  the  interested  person, 
(Catalogue  of  Federal  Domeslit   .Assistance 
Program  Nos.  93.879.  Medical  Librarv 
.\ssistance.  National  Institutes  of  FHeallh, 
HHS) 

Dated:  C)(tober4,  2001. 
LaVerne  Y.  Stringfield, 

Director.  Dffu  I'  of  Federal  .Adx  iscin,- 
Committee  Policy 

!FR  Dot .  01-25805  Filed  10-12-01;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review 

Notice  is  hereby  given  of  the 
cancellation  of  the  Visual  Sciences  C 
Study  Section,  October  11,  2001,  8  a.m, 
to  0(:tober  12,  1001,  4  p.m.,  Melrose 
Hotel.  2430  Pennsylvania  Avenue.  NW. 
Washington.  DC  20037  which  was 
published  in  the  Federal  Register  on 
September  28,  2001,  66  FR  49683- 
49685. 
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The  meeting  is  cancelled  due  to  the 
lack  of  standing  members. 

Dated:  October  4,  2001 

LaVeme  Y.  Stringfield. 

Dirfrtor.  Office  of  Frdrral  Advi'-nr\' 
('ommittt'r  Policy 

[FR  U(K  .  01-2.5806  Filed  10-12-01,  H:4.t  am] 

BILUNG  CODC  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Centers  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  closed  to  the  public 
in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ii!!ii  nt  f.ommittpc:  Cunter  for  Scientific 
Kt'vi('V\  Emphasis  t^anel. 

/)<;((■  October  ^i-U).  2001. 

Time  H  AM  to  .t  V\\ 

Aficnda:  To  rtniow  ,iii(!  i'\,iin,ili'  i^r.iiil 
.ippiications. 

P/arc.- Huliddv  Inn — Chew  (Ihase.  ,i."i2(l 
Wisconsin  A\enue.  Chew  Chase.  MU  20Hl"i 

C.nntcK  t  Person,  Ciopal  I',  Sharm.i.  l)\'N!. 
M.S.  f'bU.  Diplomale  .AinerKan  Board  ut 
Tovicdlogy,  .S(  ienlifii   Review  Administratcir, 
Center  for  Scientific  Review.  National 
ln-.titutes  of  Health.  6701  Rockledge  Drive. 
Room  2184,  MSC  7818.  Bethesda.  MD  20892 
I  iOll  4:^.^-178:^.  '.harmagiicsrnih.ii(n 

This  notice  is  being  published  less  than  1  "i 
(lavs  prior  to  the  meotuig  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  ( \(  le, 

((Catalogue  of  Fe(ieral  Domesti(   .-NssistaiK  e 
Program  Nos.  93. .306.  Comparative  Medu  ine, 
93.306:  93.333.  Clinical  Research.  93  333. 
93.337.  93.393-93,396.  93.837-93,844, 
93.846-93.878.  93,892.  93.893.  Natiimal 
Institutes  of  Health.  HHS) 

Dated:  0(  tober  4,  2001, 

LaVeme  Y.  Stringfield. 

Director,  Office  of  Frdcrul  Advisor,' 
Committf'c  Policy 
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BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Ad\isory  Committee  Act,  as 
amended  (.S  L'.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meetmg  will  be  t  losed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.i2b((  )(4)  and  552b((  1(6!,  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  sec:rets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

\anic  ot  Lommitlev:  Chanter  for  Scientific 
Ke\ie\v  Special  Emphasis  Panel. 

Do/p:  October  15,2001, 

Time:  5  PM  to  7  PM, 

Agenda:  To  re\  iew  and  evaluate  grant 
applications. 

Place:  Holidav  Inn.  8120  Wisconsin 
,\\enue.  Bethesda,  MD  20814. 

Contact  Person:  Dharma  S.  Dhindsa,  DVM, 
I'hD.  Scientific  Review  Administrator,  Center 
tor  S(  ientifii  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  .5126, 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  <  vcle. 

\iinie  of  Committee:  Center  for  Scientific 
Ke\  leu  Spet  iai  Emphasis  Panel. 

Date  iWohev  16-17.  2001. 

nme:8:30  AM  to  5  PM. 

.  leenfif;    To  review  and  evaluate  grant 
a[)plicati(.ins. 

Place  River  Inn.  924  25lh  Street.  NW., 
Washington,  DC:  20037, 

Contact  Person:  |,  Terrell  Hoffeld,  DDS, 
PhD.  Dental  Officer.  ISPHS,  Center  for 
S(  ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116. 
MSC  7HUi.  Bethesda.  MD  2n»92.  (301)  435- 
1781.  thHHq*tnih  iio\ 

This  notice  is  being  published  less  than  15 
da\  s  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  ( \cle 

Same  ot  Com mittee:  Q,en\ei  for  Scientific 
Re\ie\v  Spei  i,il  Fniphasis  Panel. 

!)o!t    ()'(  li.lH  !  17-18,  2001. 

l)mc  H  .-\M  t.'  5  f'M. 

Agenda.  lo  review  and  evaluate  grant 
applications. 

Place:  lurys  Washington  Hotel.  Westbury 
(Conference  Room.  1500  New  Hampshire 
Avenue  NW  .  Washington,  DC  20036. 

Contact  Person  Sved  Husain,  PhD, 
Scieritifu  Re\  lew  ,\dministrator.  Center  for 


Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5116. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1224.  husains@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  5. 

Dote.  October  18-19.  2001. 

Time:  8:.30  AM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815. 

Contact  Person:  Sherry  L.  Dupere,  PhD, 
Scientific  Review  .\dministrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136. 
MSC  7840,  Bethesda.  MD  20892,  (,301)  435- 
1021,  duperes@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  lo  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e.  October  25,  2001. 

Time:  8  AM  to  9:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  1 
Washington  Circle,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Everett  E.  Sinnetl,  PhD. 
Scientific  Review  .administrator.  Center  for 
,Sc:ientific  Review,  National  Institutes  of 
Health,  6701  Rcnkledge  Drive.  Room  2178, 
M.SC  7818,  Bethesda,  MD  20892.  (301)  435- 
1016.  sinnett@nih.gov. 

Same  of  Committee:  Nutritional  and 
Metabolic:  Sciences  Integrated  Review  Group 
Metabolism  Studv  Section. 

Dofe.  Octolier  2.5-26.  2001. 

Time:  8  AM  lo  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Ann  A.  jerkins,  PhD, 
Sc;ienlific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6154. 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
4514. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  2.5-26,  2001. 

Time:  8  AM  to  5  PM, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person-  )o  Pelham.  B.^.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4102,  MSC  7814. 
Bethesda,  MD  20892,  (301)  435-1786. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e.  October  25,  2001. 

Time:  8  AM  to  9  AM. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria. 
480  King  Street.'  Alexandria.  VA  22314. 

Contact  Person:  Robert  VVeller.  PhD. 
ScientifK  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  ."5160. 
M.SC  7770;  Belhesda.  MD  20892,  (301)  43.5- 

Same  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Do/e.  October  25.  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  The  River  Inn.  924  25th  Street. 
VVa.shington.  DC  20037. 

Contact  Person:  Rona  L.  Hirschberg.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4186. 
MSC  7808.  Bethesda.  MD  20892,  (301)  43.i- 
1 1 50. 

S'ame  of  Committee:  Immunological 
Sciences  Integrated  Review  Group 
Immunological  Sciences  Studv  Section. 

Dofp.  October  25-26.  2001. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
apphcations. 

Place:  Virginian  Suites.  1500  Arlington 
Boulevard.  Arlington.  VA  22209. 

Contact  Person:  Alexander  D.  Politis.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4204. 
MSC  7812:  Bethesda.  MD  20892,  (301)  435- 
1225.  politisa'&csr. nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  Octoljer  2.5-26.  2001. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase.  5520 
Wisconsin  Avenue.  Bethesda.  MD  20815. 

Contact  Person:  Michael  Micklin.  PHD. 
S<:ienlific:  Review  .Administrator.  Center  for 
Scientifii  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3178. 
M.SC:  7H4«.  Bethesda.  MD  20892.  (301)  435- 
1258,  micklinmScsr. nih.gov 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group  Pathobiochemistry 
Study  Se<:tion. 

Date:  October  25-26.  2001 

Time:  8:30  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wistonsin  .Avenue.  N\V'..  Washington.  IX; 
20007. 

Contact  Person:  Zakir  Bengali.  PHD. 
Sf:ienlifi(.  Review  .Xdministrator.  Center  for 
•Scientifii  Review.  National  Institutes  of 
H.Mlth.  6701  Rockledge  Drive.  Room  5150. 
\!^(   7842,  Belhesda.  MD  20H92.  (301)  43.5- 
1-4J. 

\ame  of  Committee:  C.p.nteT  for  S<:ientinc 
Review  Spe<:ial  Emphasis  Panel. 

Dale:  Otober  25-26.  2001. 

/Vme.  9  AM  to  5:30  PM. 


Agenda:  To  review  and  grant  applications. 
Place:  Chew  Chase  Holiday  Inn,  5520 
Wisconsin  Ave..  Chevy  Cha.se.  MD  20815. 
Contact  Person:  Yvette  M.  Davis.  VMD. 
MPH.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  3152.  MSC;  7770.  Bethesda.  MD  20892. 
301-435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dofe.  October  2.5-26,  2001. 
Time:  9  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chexy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave..  Chevy  Chase,  MD  20815. 

Contact  Person:  Mary  Ann  Guadagno.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  1104. 
M.SC  7770.  Bethesda.  MD  20892.  (301)  451- 
8011. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Social  Sciences, 
Nursing,  Epidemiology  and  Methods  3. 
Date:  October  25-26.  2001. 
Time:  9  AM  to  4  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria. 
480  King  Street."  Alexandria.  VA  22314. 
Contact  Person:  Robert  Weller.  PHD. 
Scientific  Review  Administrator.  Outer  for 
Sc:ientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3160. 
MSC  7770.  Bethesda.  MD  20892.  (301)  435- 
0694 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Do/f':October26.  2001. 
Time:  8:30  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 
appli(  ations. 

Place:  Holiday  Inn — (^hevy  Chase. 
Palladian  East  and  Center  Rooms.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Betty  Hayden,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4206. 
MSC  7812.  Bethesda.  MD  20892.  301-435- 
1223,  havdenty@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  and  Special  Emphasis  Panel, 
Da<e:  October  26.  2001. 
Time:  9  AM  to  2  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiay  Inn.  5520 
VVis«:onsin  Ave..  Chevy  Chase,  MD  2081.5 

Contact  Person:  Chhanda  L.  Ganguly.  PHU, 
Si:ientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156. 
MSC  7842.  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Center  for  Scientific 
Review  Spe<:ial  Emphasis  Panel. 
D«/f:  October  26.  2001. 
77;nc:  2  PM  to  3:30  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Belhesda,  MD 
20892.  (Telephone  Conference  Call) 


ijrant 
.\rlington 


Ccmtiul  Person:  Syed  .\mir.  PHD. 
Scientific  Review  iAdministrator.  Center  for 
Scientific  Re\iew.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6168. 
MSC  7892.  Bethesda.  MD  20892.  (301)  43.5- 
1043.  amirs'2csr. nih.gov 

Name  of  Committee:  Center  for  Scientific 
Re\  iew  Spe(  ial  Emphasis  Panel. 

Do/c;  0(  tober  28-30,  2001. 

nme:6PMto5  PM, 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street    \\V  , 
Washington.  DC  20007-3701. 

Contort  Person:  Elaine  Sierra-Rivera.  PHU. 
Scientifi(  Review  .Administrator.  O-nter  tor 
S(ientifi<   Review.  Naticmal  Institutes  ol 
Health,  B701  Rockledge  Drive.  Rdom  4136. 
MSC  7804,  Bethesda.  MD  20892.  ,il)l-4,i.5- 
1 779.  riverse&csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Spe(  ial  Emphasis  Panel. 

Dofe:  0(  tober  29.  2001. 

Time:  H  AM  to  1  PM. 

■■Agendo:  To  review  and  evaluatt 
applications. 

P/ore:The  Virginia  Suites.  1500 
Boulevard.  ,Arlington.  V.A  222t)9. 

Contact  Person:  Lee  Rosen.  PHD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5116.  MSC  7H54. 
Belhesda,  MD  20892.  (301)  435-1 171. 

Name  of  Committee:  Center  for  Scientific 
Rev  iew  Special  Emphasis  Panel. 

Date:  0(  toher  20-30.  2001 . 

7ime:8  .AM  to  5  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holidav  Inn — (^hevv  ('base.  5520 
Wisconsin  Avenue.  Bethesda.  MD  20815. 

Con/arf  Person;  Gloria  B.  Levin.  PHD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  1)701  Roc  kleiii^e  Drive.  Room  3166. 
MSC  7H4H    Li.-th.'^d,).  MD  2()H<)2,  (301)  435- 
KU  ~    /'  ,  :::.'       -:  llih.gov 

.\iinif  III  (.i>;ji/(i;7(ee:  Center  for  Scientific 
Review  Spec  ial  Emphasis  Pant^l. 

Po(e:  October  29-30   2001 

77me;8  AM  to  .i  I'M 

Agendo:  To  review  and  evaluate  grant 
applic:ations. 

P/fj(-e;  Marriott  Wardniaii  Park  Hotel.  2660 
Woodley  Road  NW..  Washington.  DC  20008. 

Contact  Person:  Ranga  V.  Srinivas.  PHD. 
Scientific   Review  .Administrator.  Center  for 
Scientific  Review.  National  Institute's  of 
He.ilth   (.701  Rorkledge  Drive,  Room  5108, 
\!.M    7H52.  Bethesda.  ML)  20H92,  (301)  435- 
!  Hi7    ^nn\(ir" (  sr.nih.'^nv 

.\iinie  i)f  Iximmitti'f:  Center  for  Sc:ientific 
Review  Spec  ial  Emphasis  Panel. 
Do/e:  October  29-30,  2001 
7Vn?e;8  A.M  to  6  I'M 
.-^Licndo:  To  review  and  tnaliidle  ^.;ranl 
■i|)plic  ations. 

Place:  Marriott  Warclnian  P.irk  Hotel.  2660 
Woodlev  Road  \W..  Washington.  DC!  20008. 
Contuf  I  Pcrscjn:  Gillian  Einstein.  PHD.     • 
Scientific  Rev  levv  .Administrator.  Center  for 
Scientific   Review.  National  Institutes  of 
Henlth,  6701  Roc  kleclge  Drive,  Room  51')H, 
.MS(,  -850.  Betht-sda.  MD  20K92.  (301)  435- 
4433.  einsteig&csr. nih.gov 
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\'ame  of  Committee  Center  for  Sc  ientifu 
Review  Special  Emphasis  Panel. 

Date:  October  29-30.  2001. 

Time:&.\M\o  12  PM. 

Agenda:  To  review  and  e\aiuait^  grant 
applications. 

P/(;re.- Hoiidax  Inn  Ct-tirtjetown,  l-nrtune 
Room.  2101  Wisconsin  .^M.'nue.  NW., 
Washington.  DC,  20007 

Contact  Penon  S\ed  M  Quadri.  PHD. 
Scientifii   Rp\  iew  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4144. 
MSC  7804   Bethesda.  MD  20892,  (301)  435- 
1211. 

Name  of  Committee  (,ardiovas(  ula'r 
Sciences  Integrated  Review  Group. 
Cardiovascular  and  Renal  Study  Section. 

Date:  October  29-30,  2001. 

7)7Tje,-8  .AMto.T  PM 

Agenda:  To  review  and  e\  aluate  grant 
applications. 

Place:  Holidd\  Inn  Bethesda,  8120 
Wisconsin  ,\venue,  Betliesda,  MD  20814. 

Contad  Person  Russeil  T   Doweli,  PhD. 
Scientific  Review  .administrator.  Center  for 
Scientifii  Review,  National  Institutes  of 
Health   6701  Rockledge  Dr  .  Rm   2180.  MSC 
7818.  Bethesda.  MD  20892,  I  nil  I  4.3.T-n69, 
dowellnicsr.nih  yov 

Same  of  Committee  Ontei  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29-30.  2001. 

Time:  8  AM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
appliations. 

Place  Holiday  Inn  Bethesda.  8120 
Wist  onsin  Avenue.  Bethesda.  MD  20814 

Contact  Person:  Stephen  M.  Nigida.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Re\  iew.  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Rm.  4112.  MSC 
7812.  Bethesda.  .MD  20892.  (301)  43,5-3565 

.\ame  of  Committee  C^TteMt  Sciences 
Integrated  Review  Group  .M.ininMlian 
Genetics  Study  Set  tinn 

Date:  October  29-30   20(11 

Time:  8  AM  to  5  PM 

Agenda:To  review  and  tn,iiuate  grant 
ap[)li(  atifins. 

Place.  C,]n'v\  Chase  Hoiiiia\  Inn,  ,'i,SJil 
Wisconsin  .-^ve  .  C:ht'\  \  Chase.  MD  20815. 

Contact  Person  Camilla  Dav.  PhD.. 
Scientific  Rev  iew  .administrator.  Center  for 
Scientific  Review,  National  institutes  of 
Health.  6701  Rockledge  Dr  .  Rm   2208.  MSC 
7890.  Bethesda.  MD  20892    1301)  435-1037. 
daycvcsr.nih.gov. 

\ame  ot  Committee  Moh-c  ular,  Cclliil.ir 
and  Development  Neurosc  lenc  e  Integrated 
Review  Group.  Molet.uiar.  Celluldr  and 
Developmental  Neurosc  ienc;es  b. 

Date:  Oc  tober  29-30.  2001. 

Time:  8  A.M  to  5  PM, 

Agenda:  To  review  and  ev aluate  grant 
applications. 

Place  Embassv  Suites  \  (!hev\  C'hase 
Pavilion.  4300  Militarv  Road.  NW  . 
Wisconsin  at  Western  .Avenue.  Washmgton. 
IX :  20015 

Contact  Person.  .Michael  Nunn.  PhD.. 
Scientifif;  Review  Administrator.  Center  for 
Scientific  Review.  National  institutes  of 
Health.  6701  Roc  kledge  Dr  .  Rm   5208.  MSC 
7850.  Bethesda.  MD  20892,  (301)  435-125" 


\'ame  of  Committee:  Center  for  Scientific 
Review  Spec  iai  Empha.sis  Panel. 

Date  October  29.  2001. 

Time:  11  AM  to  12  PM. 

Agenda:  To  review  and  evalated  and  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street,  NW., 
Washington.  DC  20007-3701. 

Contact  Person:  Elaine  Sierra-Rivera,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Room  4136,  MSC 
"804,  Bethesda,  MD  20892,  (301)  435-1779, 
riverse@csr.nih  .gov 

Xame  of  Committee:  Center  for  Scientific 
Review  special  emphasis  Panel. 

Dafe  Oc;tober  29,  2001. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20982.  (Telephone  Conference  Call) 

Contact  Person:  John  Bishop,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Dr.,  Room  5180.  MSC 
"844   Bethesda,  MD  20892,  (301)  43.5-1250. 

Same  of  Committee:  Center  for  Scientific 
Rev  iew  Special  Emphasis  Panel. 

iDo/e  October  29.  2001. 

Time:  1  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Virginian  Suites.  1500 
.Arlington  Boulevard.  Arlington.  VA  22209. 

Contact  Person:  Lee  Rosen.  PHD.  Scientific 
Review  .Administrator.  Center  for  Scientific 
Review  .  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5116.  MSC  7854. 
Bethesda.  MD  20892.  (301)435-1171. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe- October  29.  2001. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Institutes  of  Health. 
National  Cancer  Institute.  6130  Executive 
Blvd.  Room  611-A.  Rockville,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Michael  R.  Schaefer.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2205. 
MSC  7890,  Bethesda.  MD  20892,  301-435- 
2477,  schaefem@csr.nih.gov 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

£to/e.  October  29,  2001. 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Ro<  kledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Mary  Sue  Krause.  MED, 
Scientific  Review  Administrator.  Center  for 
Scientific  Re\  iew    National  Institutes  of 
Health   t.~0!  K>k  kledge  Drive.  Room  3182. 
MSC:.  Hf'th.  sa,i   MD  20892,  301-435-0902, 
mkrausi-i<imcii;  nih.gcjv 

Same  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel, 
Date.  Oc  tober  30-31.  2001. 
Time:  8  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 

applii  aliens. 


Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW..  Washington,  DC 
20007. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
PHD,  Scientific  Review  Administrator, 
Special  Study  Section — 8,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854,  Rm 
5122,  Bethesda,  MD  20892,  301-435-1176. 
vydelinn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  30.  2001 . 

Time:  8  AM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase.  5520 
Wisconsin  Avenue.  Bethesda.  MD  20815. 

Contact  Person:  Rass  M.  Shayiq,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182. 
MSC  7818.  Bethesda,  MD  20892.  .301-435- 
2359. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  30-31.  2001. 

Time:  9  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Alexandria  Old  Town,  1767 
King  Street,  Alexandria.  VA  22314 

Contact  Person:  Michael  Nunn.  PhD.  BS. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5208, 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
1257. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  30.  2001 . 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person.- Gamil  C.  Debbas.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5170. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1018. 

Name  of  Committee:  Center  for  .Scientific 
Review  Special  Emphasis  Panel. 

Z?ofe.  October  31.  2001 

Time.- 8  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  N.  Krish  Krishnan.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6164. 
MSC  7892.  Bethesda.  MD  20892.  (301)  43.5- 
1041. 

Name  of  Committee:  Cenler  for  .Scientific 
Review  Special  Emphasis  Panel. 

Dofe.  October  31.  2001. 

Time:  SAM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag.  PhD, 
Scientific  Review  Administrator,  Center  for 
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S(  ifniit'ii  Re\  iew.  Natirinal  Institutes  of 
Hedlth.  (i70l  Rockledge  Drive,  Room  5124. 
M.SC  78.^4.  Bethesda.  MD  20892-7854.  (301) 
435-1 177,  bunnaobiiicsr. nih.gov 

Same  at  Committee:  Center  for  Scientific 
Re\  lew  Spt'(  lal  Emphasis  Panel. 

Date  (J(  lober  ,U-November  1,  2001. 

Timr    1:30  PM  to  5  PM, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Hniidav  Inn.  8120  Wisconsin 
.Avenue.  Bethesda,  MD  20814. 

Contort  Pennon   BUI  Bunnag.  PhD. 
Scientifir  Review  ,-\dministrator.  Center  for 
S(  tentifi'  Review,  National  Institutes  of 
Health,  R701  Roc.kledge  Drive.  Room  5124. 
MS(    7Hi4   Bethesda,  MD  20892-7854.  (301) 
435-1 1 77.  bunnagbu.csr.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93  306  93.3.33.  Clinical  Research.  93.333. 
93  337,  93.393-93.396.  93.837-93.844. 
93  846-93.878,  93.892.  93.893.  National 
ins'itutes  of  Health.  HHS) 

Dated   Oftoher  4   2001.  j 

LaVerne  Y.  Stringfield, 

Director  i  )ff ice  of  Federal  Ad\isorv' 

Committee  Policy 

IFR  Doc    01-25827  Filed  10-12-01;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  tn  section  10(a)  of  the 
Federal  Advisor\-  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  nn  Research  on 
Women's  Health 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify-  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  Advisory'  Committee 
on  Research  on  Women's  Health. 

Date:  November  1-2.  2001. 

Time  9  a.m.  to  1  p.m. 

Agenda:  To  provide  advice  on  appropriate 
research  activities  with  respe<:l  to  women's 
health  and  related  studies  to  be  undertaken 
by  the  national  researt;h  institutes,  to  provide 
recommendations  regarding  ORWH 
activities,  and  to  assist  in  monitoring 
c  ompliance  regarding  the  inclusion  of 
women  in  clinical  research. 

Place  901)0  Roc  kville  Pike.  Building  31. 
Contereni  e  Room  10.  Bethesda.  MD  20892. 

Contact  Pemon:  loyce  Rudick.  Director, 
Prugrams  &  Management,  Office  of  Researt;h 
on  Women's  Health.  Offic  e  of  the  Diret:tor. 
Ndtioridi  institutes  ,.f  Health,  Building  1. 


Room  201.  Bethesda.  MD  20892.  301/402- 
1770, 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4.od.nih.gov/orwh/.  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.14.  Intramural  Researc:h 
Training  Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93  39. 
Academic  Research  Enhancement  .^ward; 
93.936.  NIH  Acquired  Immunodeficiencv 
Syndrome  Research  Loan  Repayment 
Program.  National  Institutes  of  Health.  HHS) 

Dated:  October  4.  2001. 
LaVerne  'V.  Stringfield, 
Director.  Office  oftederal  Advisory 
Committee  Policy. 
IFR  Doc.  01-25820  Filed  10-12-01:  8:4.^  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Listing  of  Members  of  the 
National  Institutes  of  Health's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  National  Institutes  of  Health 
(NIH)  announces  the  persons  who  will 
serve  on  the  National  Institutes  of 
Health's  Senior  E.xecutive  Service 
Performance  Review  Board.  This  action 
is  being  taken  in  accordance  with  Title 
5.  U.S.C.,  section  4314(c)(4),  which 
requires  that  members  of  performance 
review  boards  be  appointed  in  a  manner 
to  ensure  consistenc\ .  stability,  and 
objectivity  in  performance  appraisals, 
and  requires  that  notice  of  the 
appointment  of  an  individual  to  serve  as 
a  member  be  published  in  the  Federal 
Register 

The  following  persons  will  serve  on 
the  NIH  Performance  Review  Board, 
which  oversees  the  evaluation  of 
performance  appraisals  c)f  NIH  Senior 
E.xecutive  Service  (SES)  members: 
Yvonne  Maddo.x.  Ph.D..  Chair 
Wendy  Baldwin.  Ph  U. 
I.CarrB.4rrett.  Ph  D 
Elvera  Ehrentfki.  Ph.D. 
Maureen  (iormle\ 
Mic:hael  Gottesman.  MD. 
Thomas  Kindt.  PhD. 
Charles  Leasure 
[ohn  McGowan,  Ph.D. 
Richard  Millstein 
Donald  Poppke 
Louise  Ramm.  Ph.D. 
Lawrence  Self 


For  further  information  about  the  NIH 
Performance  Review  Board,  contact  the 
Office  of  Human  Resource  Management. 
Senior  and  Scientific  Employment 
Division.  National  Institutes  of  Health. 
Building  31/B3C08.  Bethesda.  Maryland 
20892,  telephone  (301) 496-1443 (not  a 
toll-free  number). 

Dated:  October  5.  2001. 
Yvonne  Maddox. 

.-\i  ting  Deputy  Director,  \atinnal  Institutes 
of  Health. 

[FR  Doi  ,  01-25828  Filed  10-12-01;  8:45  ami 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Renewal  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

summary:  The  U.S,  Fish  and  Wildlife 
Service  has  submitted  the  collection  of 
information  listed  below  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  Copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  you  must  submit 
comments  on  or  before  November  14. 
2001. 

ADDRESSES:  Send  comments  and 
suggestions  on  specific  requirements 
directly  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  the  Interior  Desk  Officer, 
725  17th  Street.  NW.,  Washington.  DC 
20503;  and  a  copy  to  our  Rebecca  A. 
MuUin,  Service  Information  Collection 
Clearance  Officer.  U.S.  Fish  and 
Wildlife  Service  [MS  222  ARLSQJ.  4401 
North  Fairfax  Drive,  Arlington.  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  A.  Mullin,  Service  Information 
Collection  Clearance  Officer  at  (703) 
358-2287  or  electronically  at 
rmullin@fws.gov. 
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SUPPLEMENTARY  INFORMATK)N:  The 

National  Wildlife  Refuge  System 
Improvement  Act  of  1997  that  amends 
the  National  Wildlife  Refuge 
Administration  Act  of  1966  (16  U.S.C. 
668  dd-ee)  requires  that  we  authorize 
economic  privileges  on  any  national 
wildlife  refuge  by  permit  only  when  the 
activity  will  be  compatible  and 
appropriate  with  the  purposes  for  which 
the  refuge  was  established.  We  will 
provide  the  permit  applications  as 
requested  by  interested  citizens.  We  will 
use  information  provided  on  the 
required  written  forms  and/or  verbal 
applications  to  ensure  that  the  applicant 
is  eligible  for  the  permit.  We  make 
provision  in  our  general  refuge 
regulations  for  public  entr>'  for 
specialized  purposes,  including 
economic  activities  such  as  the 
operation  of  guiding  and  other  visitor 
ser\ices  on  refuges  by  concessionaire  or 
cooperators  under  appropriate 
contractors  or  legal  agreements  or 
special  use  permits  (50  CFR  §  25.41  and 
§§25.61,  30.11,  31.13,  and  31.16).  These 
regulations  provide  the  authorities  and 
procedures  for  allowing  permits  on 
refuges  outside  of  Alaska. 

We  use  this  permit  to  authorize  such 
items  as  farming  operations  (haying  and 
grazing,  and  beneficial  management 
tools  that  we  use  to  provide  the  best 
habitat  possible  on  some  refuges), 
recreational  visitor  ser\'ice  operations 
(outfitters/guides),  commercial  filming, 
and  other  commercial  and 
noncommercial  activities  Likely 
respondents  will  be  individual  citizens, 
certain  corporations  who  wish  to  be 
considered  to  conduct  special  uses  on  a 
refuges,  non-profit  organizations. 
Federal.  State,  local,  or  Tribal 
governments.  We  will  issue  permits  for 
a  specific  period  as  determined  by  the 
type  and  location  of  the  use  or  visitor 
service  provided. 

OMB  regulations  at  5  CFR  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)}.  We  are  submitting  a  request 
to  OMB  to  renew  its  existing  approval 
of  the  collection  of  information  for 
National  Wildlife  Refuge  System  Special 
Use  Permit  for  all  Refuges  Outside 
Alaska,  which  expires  on  December  31, 
2001. 

Federal  agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 


We  previously  published  a  60-dav 
notice  on  this  information  cnllotlion 
requirement  in  the  Federal  Register  on 
April  26.  2001  (66  FR  21006)  inviting 
public  comment.  We  received  nn 
comments  on  that  notic  e  as  (if  thf 
comment  close  of  June  25.  2001.  This 
notice  provides  an  additional  30  davs  in 
which  to  comment  on  thi'  following 
information: 

Title:  National  Wildlifo  Refuge  System 
Special  Uso  Permit  for  all  Refuges 
Outside  Alaska. 

Approval  Xumbpr:  1018-0102. 

Scnice  Form  Sumber   1- 1,583. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households;  Business 
and  other  for-profit  organizations; 
nonprofit  institutions:  Farms;  and  State, 
local  or  tribal  governments. 

Total  Annual  Burden  Hours:  Wo  havp 
522  national  wildlife  refuges  outside  the 
State  of  Alaska.  We  anticipate  that  each 
refuge  will  authorize  approximately  20 
permits  each  year.  This  is  a  total  of 
10,440  permits.  We  estimate  that  it  takes 
an  hour  to  complete  the  applu  ation 
requirements  to  supply  the  necessary 
information.  Therefore  the  annual 
burden  estimate  in  hours  is  10.440. 

Dated:  September  6,  2001. 
Reberxa  A.  Mullin, 

.Sen  He  Injormation  Collection  Clearance 

Officer. 

|FR  Do(    01-2.i8r.R  Filed  10-12-01;  8:45  am) 

BiLUNG  COOE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
for  issuance  of  an  Endangered  Species 
Act  Section  10(a)(1KB)  PerniH  for  the 
incidental  Taite  of  the  Bald  Eagle 
{Haliaeetus  Iwicocephalus)  During  the 
Continued  Development  of  the  East 
l^ke  Area,  The  Woodlands, 
IMontgomery  County,  TX 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  documents 

availability;  request  for  comments 


summary:  The  Applicant.  The 
Woodlands  Operating  Company,  L.P., 
have  applied  to  the  US  Fish  and 
Wildlife  Service  (Ser\ice)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-048649-n 
The  requested  permit,  which  would  be 
for  a  period  of  30  years,  would  authorize 
the  incidental  take  of  the  threatened 


h.il(i  erii;|i'  iHiiliaeetus  leucocephalus). 
The  proposed  take  would  occur  as  a 
result  (i  the  otherwise  lawful 
le\elo[ini(mt  of  the  East  Lake  Area  of 
Thi  \\  ( lodlands.  Montgomer\  County. 
Tt'X.i'- 

.\n  Hn\  iroiunental  Assessment/ 
Hrtbitat  Conservation  Plan  (EA/HCP)  for 
the  incidental  take  application  has  been 
prepared.  A  determination  of  jeopardy 
to  the  species  or  a  Finding  of  No 
Significant  Impact  (FONSI)  will  not  be 
made  until  at  least  30  days  from  the  date 
of  publication  of  this  notice.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Pnlir  v  Art  regulations  (40  CFR  1506.6). 
DATES;  Written  comments  on  the 
application  should  be  received  on  or 
before  Nn\ ember  14,  2001. 
ADDRESSES:  Persons  wishing  to  review 
ttie  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  bv  contacting  Edith 
Erfling.  U.S.  Fish  and  Wildlife  Ser\'ice, 
Clear  Lake  Ecological  Services  Field 
Office.  17629  El  Camino  Real,  Suite  211. 
Houston.  Texas  77058  (281/286-8282). 
Documents  will  be  available  for  public 
inspection  bv  written  request,  by 
appointment  only,  during  normal 
bu-iness  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Ser\ice,  Houston, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Supervisor, 
r  S.  Fish  and  \\  ihilifr  Si  r\ice,  Houston. 
Texas,  at  the  atio\  i  .xtdress.  Please  refer 
to  permit  number  Ti,-(i4Hh49-0  when 
submitting  (  oninieiitv 
FOR  FURTHER  INFORMATION  CONTACT: 
Kdith  Erfling  at  the  above  U.S.  Fish  and 
Wildlife  .Service.  Clear  Lake  Ecological 
.Ser\  u  es  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  .\i\  pr(jhibitb  the    laiing"  of 
endangered  species  such  as  the  bald 
eagle  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17,22. 
APPLICANT:  The  Woodlands  is  a  28,000- 
acre  master-planned  new  community 
development,  located  approximately  30 
miles  north  of  Houston,  Montgomery 
C^ounty  Texas  The  current  population 
of  The  Woodlands  is  approximately 
63.000  residents  At  huild-out.  the  total 
population  is  evperted  V-.  reach  110,000 
residents  This  ai  tion  in.i\  result  in  the 
abandonment  of  a  bald  eagle  nest  site. 
The  Applifdnl  proposes  to  compensate 
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for  this  incidental  take  by  agreeing  to 
provide  buffers  between  forested  areas 
and  development  as  well  as  funding  a 
bald  eagle  research  project. 

Stephen  C.  Helfert. 

Artin§  Regional  Dirwtor.  Region  J. 

Albuquprque.  .Vew  Mexico. 

[FR  Dot    01-2=5852  Filf^d  K)-12-01;  8:45  am] 

BILUNG  CODE  4S10-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Restoration  of  the  Diamond  Lake 
Recreationai  Fishery 

agency:  Fish  and  Wildlife  Service. 
Interior 

action:  Notice. 


SUMMARY:  The  Fish  and  Wildlife  Ser\ice 
announces  that  we  are  cancelling  a 
Notice  of  Intent  to  gather  information 
necessarv  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
Oregon  State  project    Restoration  of  the 
Diamond  Lake  Recreationai  Fishery  " 

FOfl  FURTHER  INFORMATKW  CONTACT:  [errv 
Novotnv,  Office  of  Migratory  Birds  and 
State  Programs,  US  Fish  and  Wildlife 
Service,  911  NE.  11th  Avenue,  Portland. 
Oregon  97232-4181   Telephone:  503- 
231-6128 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  National  Environmental  Policy, 
the  US  Fish  and  Wildlife  .Service 
(Service)  advises  the  public  that  we  are 
cancelling  a  Notice  of  Intent  Act  to 
gather  information  necessan."  to  prepar*' 
an  Environmental  Impact  Statement 
(EIS)  for  the  proposed  State  pro|e<:t 
■Restoration  of  the  Diamond  Lake 
Recreatujnal  Fisher\  '  (Federal  Regi.ster 
Vol   64.  No   .}9.  pages  10009-10011 
March  1.  1999).  This  State  project  was 
to  be  funded  through  the  Service's 
Federal  .Aid  in  Sport  Fish  Restoration 
Program  The  State  of  Oregon,  at  the 
direction  of  their  Fish  and  Wildlife 
Commission,  has  notified  the  Ser\i(  e 
that  they  are  withdrawing  their  prnpusal 
and  associated  funding  request  to  treat 
the  lake  with  rotenone  in  an  attempt  u> 
eradicate  an  overpopulation  of  tui  i  hud 
Water  qualitv  issues,  concerns  about 
downstream  disturbances,  and 
escalating  costs  of  such  a  large  projec  t 
resulted  in  the  State>^  c:hange  of  plans 
Thev  now  intend  to  sekctively  manage 
the  lake  for  species  nati\e  to  the 
watershed  to  seek  control  of  thr  tui 
chub  population. 


[.)at^'.i    OctohfT  .'!,  2001. 
Cynthia  I;.  Barry, 
Acting  Regional  Director. 

IfR  Du.    (H-2'>H(,it  FilnH  10-12-01:  8:4.T  am! 
BILUNG  CCX)e  431(V-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  incidental  Take 
Permit  for  the  Redhawk  Communities, 
Inc.  Development  in  Riverside  County, 
CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 


SUMMARY:  Redhawk  Communities, 
Incorporated  (the  Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  is  considering 
issuance  of  a  7-vear  permit  to  the 
.Applicant  that  would  authorize  take  of 
the  endangered  Riverside  fairy  shrimp 
(Streptocfphalus  woottoni)  incidental  to 
otherwise  lawful  activities.  Such  take 
would  occur  during  the  construction  of 
326  residential  units  and  84 
condominium  units  on  a  pre\iously 
graded  site  located  near  Temecula  in 
southwestern  Riverside  t^ounty. 
(California 

We  retjuest  comments  from  the  public 
on  the  permit  application,  and  an 
Environmental  Assessment,  both  of 
which  ar*'  available  for  review  The 
permit  .ipplu  atidri  includes  the 
proposed  Habitat  Cjinservation  Plan 
(HCP)  and  an  accompanying 
Implenipntint;  As^ret-ment  (legal 
ctintracti 

DATES:  We  must  receive  your  written 

comments  on  or  before  December  14. 
2001 

ADDRESSES:  Please  address  written 

comments  to  Mr  lim  Bartel.  Field 
Supervisor.  LJ.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West. 
Carlsbad,  California  42008  You  also 
mav  send  coninifnts  hv  facsimile  to 
(760) 431-5902 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Clearv-Ro^e,  Habitat  Conservation 
Plan  Coordinator,  at  the  above  address 
or  (all  (7601  431-9440 
SUPPLEMENTARY  INFORMATION: 

.Availability  of  Documents       ^ 

You  may  obtain  copies  of  these 
ilncumr'nts  for  review  bv  contacting  the 


above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address  and  at  the 
Temecula  Library  located  at  41000 
County  Center  Drive,  Temecula, 
California, 

Background 

Section  9  of  the  Endangered  Species 
Act  (Act)  and  Federal  regulations 
prohibit  the  "take  "  of  fish  or  wildlife 
species  listed  as  endangered  or 
tloreatened.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
include  "harass,  harm,  pursue,  hunt, 
shot,  wound,  kill.  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct."  The  Service  may.  under 
limited  circumstances,  issue  permits  to 
authorize  incidental  take  (i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22. 

The  Applicant  has  proposed 
development  of  326  residential  units 
and  84  condominium  units  on  102.81 
acres.  Surrounding  land  u,ses  include 
residential  development  and  a  golf 
course. 

Biologists  surveyed  the  project  site  for 
biological  resources  between  1998- 
2001.  While  no  listed  species  had  been 
found  on  Vesting  Tentative  Tracts  1.  2 
and  3  and  Tract  30246.  issuance  of  a 
grading  permit  by  the  County  was 
conditioned  on  surveys  for  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino]  and  coastal  California 
gnatcatcher  [Polioptila  calif ornica 
califomica)  in  the  year  immediately 
prior  to  construction.  Surveys  were 
conducted  in  2001  by  Pacific  Southwest 
Biological  Services.  Neither  Quino 
checkerspot  butterfly  nor  coastal 
California  gnatcatcher  was  found  on  the 
project  site.  During  a  break  in  pre- 
construction  protocol  surveys  for  the 
gnatctacher  on  March  23.  2001.  five 
fairy  shrimp  were  observed  and 
collected  in  two  small  temporary 
erosion  control  sedimentation  basins  on 
site. 

During  additional  2001  surveys  of  the 
sedimentation  basins,  biologists  found 
Riverside  fair\'  shrimp  in  1 1  of  the  19 
temporary'  sedimentation  basins  that 
still  contained  water.  No  shrimp  were 
collected  in  two  of  the  basins,  and  six 
basins  were  dr\-  and  not  sampled.  For 
purposes  of  this  incidental  take  permit 
application,  all  19  of  the  temporar>' 
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sedimentation  basins  are  considered  to 
be  occupied  by  Riverside  fair\-  shrimp. 

Based  on  the  survey  results,  the 
Service  concluded  that  implementation 
of  the  proposed  project  would  result  in 
take  of  Riverside  fairy  shrimp  habitat 
through  the  permanent  removal  of  1.01 
acres  of  temporary  sedimentation 
basins.  Environmental  effects  addressed 
in  the  HCP  and  Environmental 
Assessment  include:  (1)  Potential  loss  of 
Riverside  fairy  shrimp  cysts  during 
salvage  and  translocation  to  the 
mitigation  site;  and  (2)  potential  loss  of 
Riverside  fairy  shrimp  that  could 
occupy  a  permanent  sedimentation 
basin  to  be  built  and  maintained  on  the 
project  site  in  the  future. 

The  Applicant  proposes  to  implement 
the  following  measures  to  mitigate  and 
minimize  take  of  Riverside  fairv'  shrimp: 
(1)  Restore,  preserve,  and  manage  in 
perpetuity  a  total  of  1.5  acres  of  vernal 
pool  habitat  and  8  acres  of  the 
surrounding  watershed  on  the  Johnson 
Ranch  northeast  of  the  project  site;  (2) 
Avoid  permanent  loss  of  fair\'  shrimp 
individuals  and  temporal  loss  of  their 
habitat  by  salvaging  cysts  from  the 
Redhawk  site  and  translocating  them  to 
the  restored  pools  in  the  dry  season  (fall 
of  2001)  to  be  ready  for  potential 
hydration  and  hatching  during  the 
winter  rains  of  2001-2002:  (3)  Store 
approximately  one-fifth  of  the  salvaged 
cysts  at  the  San  Diego  Zoological 
Society's  Center  for  the  Reproduction  of 
Endangered  Species  (CRES)  until  the 
created  pools  meet  their  final  success 
criteria.  Storage  at  CRES  would  ensure 
that  viable  genetic  material  from  the 
affected  population  remained  in  case 
the  created  pools  were  unsuccessful; 
and  (4)  Implement  an  adaptive 
management  plan  for  the  conserved 
areas.  The  Applicant  proposes  to  endow 
the  long-term  management  of  the  off-site 
mitigation  of  1.5  acres  of  fairy  shrimp 
basin  habitat  and  surrounding 
watershed  with  a  contribution  of 
$25,000  to  the  California  Department  of 
Fish  and  Game  (CDFG.  the  owner  of  the 
mitigation  site)  upon  issuance  of  the 
incidental  take  permit.  After  success 
criteria  stipulated  in  the  HCP  and 
mitigation  plan  are  met,  the  conserved 
area  would  be  protected  and  managed  in 
perpetuity  by  the  CDFG. 

Tne  Environmental  Assessment 
considers  the  environmental 
consequences  of  three  alternatives 
including  the  Proposed  Action.  The 
Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  HCP  and  its 
Implementing  Agreement,  which 
include  measures  to  minimize  and 
mitigate  impacts  of  the  project  on 
Riverside  fairy  shrimp.  Under  the  "No 


Action"  alternative,  the  Service  would 
not  issue  a  permit.  Under  this 
alternative,  the  Applicant  could  retain 
the  property  or  sell  it  tci  somebody  pIsp 
who  may  choose  to  develop  it   In  either 
case,  the  temporan'  sedimentation  basin 
habitat  onsite  would  continue  to  bp 
operated  and  maintained  as  a  result  of 
(1)  Administrative  Order  No  94-20 
issued  by  the  Regional  Water  Quality 
Control  Board  (RWQCB)  in  1994  and  (2) 
requirements  of  the  Environmental 
Protection  Agency  (EPA)  The    No 
Action"  alternative  does  not  avoid  take 
of  Riverside  fairy  shrimp 

Under  the  "Avoidance  fif  Temporary 
Sedimentation  Basins  '  alternative. 
complete  redesign  of  the  proposed 
development  would  be  required  to 
avoid  the  1.01  acres  of  temporary 
erosion  control  basin  habitat  The 
complete  avoidance  and  preservation  of 
the  temporary  erosion  control 
sedimentation  basins  would  result  :n 
the  loss  of  about  20  lots  and  make  the 
proposed  project  economicdllv 
infeasible.  The  temporary  sedimentation 
basins  were  constructed  along  a  central 
circulation  road  to  pro\  idc  easy  access 
for  maintenance  and  their  avoidance 
would  render  the  development 
infeasible.  The  benefits  of  the  ayoKiam  • 
of  the  temporary  sedimentation  basin'- 
to  Riverside  fairy  shrimp  are  not 
commensurate  with  the  increased  costs 
to  the  project  Additionally,  the 
preservation  of  habitat  in  the  middle  of 
a  residential  development  would  result 
in  a  difficult  management  situation  with 
marginal  benefit  for  the  species  and  the 
required  operation  and  maintenancp  of 
the  temporary'  sedimentation  hasins  stili 
would  result  in  take  of  Riverside  fair\ 
shrimp  and  reduce  the  likelihood  of 
their  long-term  survival  on  site  The 
significant  costs  for  redesign  would  not 
result  in  improved  conservation  of  the 
species. 

Under  either  of  the  alternatives,  no 
HCP  would  be  prepared.  The 
alternatives  would  preclude  the  main 
conservation  benefit  of  the  HCP.  the 
restoration  of  vestigial  vernal  pool 
habitat  on  the  Johnson  Ranch  Funds 
would  not  be  contributed  to  provide  for 
the  management  of  the  restored  habitat 
in  perpetuity 

The  alternatives  to  the  Proposed 
Action  would  result  in  less  habitat  valup 
for  the  Riverside  fairy'  shrimp  and 
contribute  less  to  its  long-term  sur\  ival 
in  the  wild  than  the  off-sife  mitigation 
measures  under  the  Proposed  Action 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  regulations  of  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6).  All  comments  that  we 
receive,  including  names  and  addresses. 


will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public.  We  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  National 
Environmental  Policy  Act  regulations 
and  section  lG(a)  of  the  Endangered 
Species  .^rt  If  u  o  f.termine  that  those 
requirements  .iri  i!,i  t,  we  will  issue  a 
permit  to  the  Applicant  for  the 
incidental  take  of  Riverside  fair>' 
shrimp  We  will  make  our  final  permit 
decision  no  sooner  than  60  days  from 
the  date  of  this  notice. 

Dated:  October  5.  2001. 
David  Patte. 

Acting  Depjjty  Manager.  California/Nevada 
Operations  Office.  Sacramento.  California 
(PR  Doc  01-25786  Filed  10-12-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  in  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act  Cost 
Recovery  Action 

In  accordance  with  the  Department 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  Partial  Consent  Decree  in 
United  States  v  American  Scrap 
Company.  Civil  Action  No.  1:99-CV- 
2047.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania  on  October  1,  2001  This 
Pariial  Consent  Decree  resolves  the 
I  nited  States'  claims  against  Chemung 
Supply  Corporation  ("Settling 
Defendant   1  under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabilitv 
.\cX  ( "CERCLA  ■),  42  U.S.C  9607(a),  for 
response  costs  incurred  at  the  Jack's 
Creek/Sitkin  Smelting  Superfund  Site  in 
Mifflin  County.  Pennsylvania  The 
Partial  Consent  Decree  requires  the 
Settling  Defendant  to  pay  $210,000  00 
in  past  response  costs. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Partial  (.onsent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice  Please  address  comments  to  the 
.^ctlng  .Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D  C  20044  and  refer  to  United  States  v. 
AmtTican  Scrap  Company,  DOJ  *  90- 
11-2-911/1 

Copies  of  the  proposed  Partial 
Consent  Decree  may  be  examined  at  the 
Office  of  the  I  nited  States  Attorney. 


I 
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Middle  District  of  Pennsvlvania,  22'd 
Walnut  Street,  Harnsburs.  PA  171(18. 
and  at  EPA  Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103-2029.  A  copy  of 
the  proposed  Partial  Consent  Decree 
mav  be  obtained  by  mail  for  the  U.S. 
Department  of  lustice.  Consent  Decree 
Librar>-.  P.O  Bo.\  7611.  Washington, 
DC.  20044-7611   When  requesting  a 
copy  of  the  proposed  Partial  Consent 
Decree,  please  enclose  a  check  to  cover 
the  twenty-five  cents  per  page 
reproduction  costs  payable  to  the 
"Consent  Decree  Librar\"  in  the  amount 
of  S6.00.  and  reference  I  'nitpci  Statps  v. 
American  Scrap  Cnmpanv.  DQI  #90- 
11-2-91M 

Robert  Brook,  I 

A'^i-'tant  Chief.  Environmental  Enforcement 

St-'  lion.  Environmental  and  S'aturai 

Resources  Division.  U.S.  Department  of 

Justice 

IFR  Dor  01-2.5874  Filed  10-12-01,  8:45  ami 

BILLING  C00€  M10-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

N'otio"  is  hereb\  gi\  en  that  a  consent 
decree  in  ( 'nited  States  v.  Chevron 
L'  S  A  Prnductinn  C'ompan\' Civil 
Action  \o  ()1-D-1921  (D  CO)  was 
lodged  with  the  District  Court  for  the 
District  of  Colorado  on  September  28. 
2001 

Under  this  C;on-.ent  Decree  Chevmn 
shall  pav  a  civil  penalty  and  perform 
iniunctiVK  relief  to  resolve  claims 
alleginu  \'iolations  of  the  CW.-\,  (3 
use;    1251  erser/  The  t;(miplaint 
asserts  claims  pursuant  to  Sections 
301(a)  and  31 1(b)(3)  of  the  CWA.  33 
use   lJll(a)&  1321(b)(3].  for  spills  of 
produced  water  and  oil  from  pipeliiK'-. 
at  Chevron's  Rangelv  Weber  Sand  I  ni! 
and  nil  exploration  and  production  unit. 
in  RangeK'.  Colorado  Under  thf  terms 
of  the  settlement.  Chevron  shall  pav  a 
S750.000  civil  penalty  and  perform 
work  over  the  next  few  vears  at  the 
RangeU'  Unit  in  an  i-ffort  to  achieve 
t:()mpliance  with  the  Act 

The  Department  of  lustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  thf  dat''  of  this  public:ation 
comments  relating  to  the  proposeci 
consent  decree.  Comments  should  be 
addressed  to  the  .Assistant  Attorney 
Ceneral  for  the  tn\'ironmerit  and 
Natural  Resources  Division.  Department 
of  lustice.  Washingt(m.  DC:  20530.  and 
should  refer  to  United  States  v  Chevmn 
USA   Productmn  CompanvCwA 
Action  No.  Ol-D-1921  (D.  Ci)].  DUI  Ret. 
#90-5-1-1-4513 


The  [iroposed  consent  decree  may  be 
examined  at  the  Office  of  United  States 
.Attornev.  District  of  Oilorado.  1961 
Stout  St.,  Suite  1200.  Denver.  CO  80294, 
(303)  454-0100.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Departm>'nt  of  lustice  Consent 
Decree  Librar\ .  P.O.  Box  7611. 
Washington,  DC  20044.  In  requesting  a 
r:opv,  please  refer  to  the  referenced  case 
and  enclose  a  chef:k  in  the  amount  of 
S9.00  (25  cents  per  page  reproduction 
costs,  including  attachments),  payable 
to  the  Consent  Decree  Library. 

Bob  Br(M)k. 

Assistant  Section  Chief.  Environmental 

Enforcement  Section.  Environment  and 

Natural  Resources  Division. 

|FR  Dm    ()1-2.=i876  Filed  10-12-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  25.  2001,  a 
proposed  partial  consent  decree 
("consent  decree")  in  I'nited  States  v. 
Chrvsler  Corp.,  et  a!..  Civil  Action  No 
5:97CF00894.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio. 

In  this  action  the  I'nited  States  sought 
recovery,  under  Sections  107(al  and  113 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liabilitv 
Act  ("CERCLA  •),  42  U.S.C  9607(a)  and 
9613,  of  response  costs  incurred  in 
connection  with  the  Krejci  Dump  Site  in 
Summit  County,  Ohio  ("Site")  The 
De(  ree  resolves  claims  under  Sections 
106  and  107  of  CERCLA  against  three 
entities  alleged  to  be  liable  as  a  result  of 
having  arranged  for  the  disposal  of 
hazardous  substances  at  the  Site  or 
having  transported  hazardous 
substances  to  the  Site:  Ford  Motor 
Companv  ("Ford").  General  Motors 
Corporation  ("GM").  and  the  United 
States  Department  of  Defense  ( 'DoD  "). 
Under  the  proposed  Decree,  Ford  will 
perform  the  long-term  remedial  action  at 
the  Site,  with  finani  lal  support  from 
GM.  In  addition,  the  Decree  requires 
DoD  to  reimburse  the  Department  of 
Interior  for  5594.000  in  response  costs 
and  ,Sf)6. ()()()  111  natural  resoun  e 
tlamages  relating  to  the  Site. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 


Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611, 
and  should  refer  to  I'nited  States  v. 
Chn-sler  Corp..  et  al..  D.f.  Ref.  No.  90- 
11-3-768  and  90-11-6-183. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  1800  Bank  One  Center. 
BOO  Superior  Avenue,  Cleveland,  Ohio, 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Department  of  lustice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington.  DC 
20044,  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S16,00 
(25  cents  per  page  reproduction  cost) 
pavable  to  the  Consent  Decree  Library. 

VV,  Benjamin  Fisherow, 

Deputy  Chief.  Envimnmi^ntal  Enfon  t^mrnt 
Section.  Environmental  and  Satunil 
Resources  Division 
IFR  l)u<  ,  ni-2,iH7i)  FiI.hI  10-12-01;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
September  28,  2001,  two  proposed 
consent  decrees  in  the  case  captioned 
( 'nited  States  v.  Honepvell 
International  Inc.,  et  ai.  Clivil  Action 
No.  C-3-00-536  (S.D.  Ohio),  were 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
The  proposed  consent  decrees  relate  to 
the  AlliedSignal/Ironton  Coke 
Superfund  Site  in  Ironton,  Lawrence 
County,  Ohio.  The  proposed  con.sent 
decrees  would  resolve  civil  claims  of 
the  United  States  for  recover*'  of 
response  costs  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation. and  Liability 
Act,  as  amended,  42  U.S.C.  9607, 
against  Honeywell  International  Inc. 
("Honeywell")  and  Amcast  Industrial 
Corp.  ("Amcast").  The  proposed 
consent  decree  with  Honeywell  would 
require  Honeywell  to  pay  the  United 
States  S900,obo  in  partial 
reimbursement  of  past  response  costs, 
and  to  pay  future  response  costs  that 
will  be  incurred  by  the  United  States. 
The  proposed  consent  decree  with 
Amcast  would  require  Amcast  to  pay 
the  United  States  541,016  in  partial 
reimbursement  of  past  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 


Federal  Register/Vol.  66.  No.  199/Monday,  October  15,  2001  '  Notices 


52449 


from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resource  Division.  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v. 
Hone\-wpU  International  Inc.  et  ai.  Civil 
Action  No.  C-3-00-536.  and  DO| 
Reference  No.  90-11-3-07044. 

The  proposed  consent  decrees  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Ohio.  602  Federal  Building. 
200  VV.  Second  St.,  Dayton,  OH  45402; 
and  (2)  the  United  States  Environmental 
Protection  Agency  (Region  5).  77  West 
lackson  Boulevard,  Chicago.  Illinois 
60604-3590.  Copies  of  the  proposed 
consent  decrees  may  be  obtained  by 
mail  from  the  Department  nf  justice 
Consent  Decree  Library,  P,0  Box  761 1 . 
Washington.  DC  20044.  In  requesting 
copies,  please  refer  to  the  above- 
referenced  case  and  DOI  Reference 
Number  and  enclose  a  check  for  S7.50 
for  the  Honeywell  Consent  Decree  (30 
pages  at  25  cents  per  page  reproduction 
cost),  and  S5.75  for  the  Amcast  Consent 
Decree  [23  pages  at  25  cents  per  page 
reproduction  cost)  made  payable  to  the 
(Consent  Decree  Library. 

William  D.  Brighton, 

Assistant  Section  Chief.  Environmental 

Eufim  I'nwnt  Section.  Environment  and 
Xdtiiml  Hrst^iircfs  Division. 
|FK  Oik     01-2")H71  Filcii  !  0- 1  J-0 1 :  8:45  am] 
BILLING  CODE  441(>-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  28  CFR  §  50.7.  the 
Department  of  justice  gives  notie  e  that 
a  proposed  consent  decree  in  ( 'nited 
States  V.  Hoosier  Calcium  Corporation. 
Civil  No.  IP  00-0977-C-T/G,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
Indiana  on  September  27,  2001. 
pertaining  to  Hoosier  Calcium 
Corporation's  limestone  crushing 
facility  located  in  Stinesvilie.  Indiana 
The  proposed  consent  decree  would 
resolve  the  United  States'  civil  claims 
against  Hoosier  Calcium  Corporation 
brought  under  the  Clean  Air  Act,  42 
U.S.C,  7401  to  7671q, 

Under  the  proposed  consent  decree. 
Hoosier  Calcium  Corporation  will  pay  a 
civil  penalty  of  S20.000  and  undertake 
a  number  of  injunctive  measures  at  the 
Facility,  including  repair  and 
replacement  of  equipment  that  prevents 
fugitive  dust  emissions:  improved 


record  keeping:  improved  operating 
procedures:  initiation  of  daih 
inspections  of  control  equipment;  thr 
purchase,  installation  and  rontinunus 
operation  of  baghouses;  rem()\al  nf 
outside  storage  of  crushed  limestone; 
and  continuous  compliance  with  the 
Indiana  SIP  and  all  permits  The 
consent  decree  also  requi^»'^  the 
payment  of  stipulated  penalties  for 
failure  to  comply  with  the  compliance 
plan.  Finally,  the  consent  de(  ree 
requires  Hoosier  to  shut  down  and 
permanently  discontinue  operations  if  it 
fails  to  achieve  and  maintain 
compliance  bv  April  2.  2002. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  propnscd 
consent  decree.  Comments  pertaining  to 
the  proposed  consent  decree  should 
refer  to  I'nited  States  v  Hoosier 
(Jtilcium  Corporation.  Cause  No,  IP  00- 
()977-C-T'C  and  DOj  No.  90-5-2- 
06730. 

The  proposed  consent  decree  may  be 
examined  a!;  (1)  the  Offic  e  of  the  United 
States  Attorney  for  the  Southern  District 
of  Indiana.  10  West  Market,  Suite  2100. 
Indianapolis.  Indiana  46204.  (317)  226- 
fi.^33:  and  (2)  the  United  States 
Kn\  ironmental  Protection  Agency 
(Region  5).  77  West  lackson  Boulevard. 
Chicago.  Illinois  60604-3590  (contact 
lane  Woolums  (312-H86-6720)).  A  copy 
of  the  proposed  consent  decree  may  also 
be  obtained  bv  mail  from  the 
Department  of  justice  f  jmsent  Decree 
Library.  P  O  Box  761 1.  Washington,  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  refenmced  case  and  DOI  Number 
90-5-2-06730  and  enclose  a  (  h^i  k  m 
the  amount  of  S4  75  for  the  i  niism! 
decree  (19  pages  at  25  cents  pi  r  p.tgr 
reproduction  costs),  made  payable  to  the 
Consent  Decree  Libran.'. 

William  D.  Brighton. 

.\ssi^tiu)t  (.  tvi't.  Fii\  ironmental  Enforcement 
Si'ctuin.  h  rnininmint  and  Natural  Resources 

Dnision 

|FRDu(    01-.:3H-(1  Filed  10-12-01;  8:45  am) 

WLUNG  COOe  4410-lS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Clean  Air 
Act 

Under  28  CFR  50  7  notice  is  hen'h\ 
given  that  on  September  27.  2001.  a 
proposed  Cumsent  Dec  ree  ("Cionsent 
Decree")  in  Cnited  States  of  Amern n  \ 
Knauf  Fiber  Glass  GmbH.  Civil  Cause 
No.;  IP-Ol-1445-CV-B/S  was  lodged 
with  the  United  States  Distni  t  f  nurt  for 


the  Southern  District  of  Indiana, 

Indianapolis  Division. 

in  this  action  the  United  States  sought 
enforcement  of  the  Clean  Air  Act  and 
the  State  Implementation  Plan  ("Indiana 
SIP  ').  duly  promulgated  by  the  State  of 
Iii(iMn,i  for  emission  violations  at  the 
Kiiduf  fiber  glass  manufacturing 
facilities  located  in  Shelbwille,  Indiana. 
The  proposed  Consent  Decree  resolves 
claims  of  the  United  States  concerning 
KnauTs  pa.st  violations  of  the  emission 
St  iiid.i.'ds.  as  established  in  the  Indiana 
SIP.  and  tile  Clean  Air  Act,  42  U.S.C. 
7413(b).  including,  inter  alia,  emissions 
of  particulate  matter  from  the  Line  205 
furnace  stack  at  the  Shelbyville  facility. 
Pursuant  to  the  proposed  Consent 
Decree.  Knauf  Fiber  Glass  GmbH  will, 
among  other  requirements,  develop  and 
implement  a  Supplemental 
Environmental  Project  ("SEP") 
providing  for  the  installation  and 
operation  of  equipment  (approximately 
one  year  earlier  than  would  otherwise 
be  required  by  EPA  regulations)  that 
will  decrease  particulate  matter,  carbon 
monoxide,  and  NQ\  emissions.  Also, 
under  the  proposed  Consent  Decree. 
Knauf  Fiber  Glass  GmbH  will  pay 
S70.000  in  civil  penalties  for  violations 
of  the  Indiana  SIP  and  the  Clean  Air 
Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Fn\  ironment  and  Natural  Resources 
HiMsion.  P.O.  Box  7611,  U.S. 
I)t  [lirtmi  !i!  of  justice.  Washington.  DC 
-1)044- rtil  i.  and  should  refer  to  United 
States  V.  Knauf  Fiber  Glass  GmbH.  Civil 
c;ause  No.  IP-Ol-1445-CV-B/S.  D.).  Ref. 
90-5-2-1-06368. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  West  Market  Street, 
Suite  2100.  Indianapolis,  Indiana 
4tiJiM-  i(i4h  (contact  Assistant  United 
States  .\tiurney  Thomas  Kieper  at  (317) 
229-2400).  and  at  U.S.  EPA  Region  5, 
14th  Floor,  77  West  [ackson  Boulevard, 
e;hicago.  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  Padmavati 
Klejwaat  (312)  353-fl917). 

A  copy  of  the  proposed  Consent 
Decree  mav  also  be  obtained  by  mail 
tr-  Hi  Tn  (     nsent  Decree  Library.  P.O. 
Hi  \  ~t  ■  1    L   S.  Department  of  justice, 
W  i^tungton.  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
(heck  in  the  amount  of  $5.75  ($.25  cents 
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per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

William  D.  Brighton, 

.^^Ms/dnf  Chit'i  t in  ironmental  Enforcement 

Sf'ftion.  Environment  and  Natural  Resources 

Division 

IFR  Do( .  01-2.=lHr2  f-iied  10-12-01:  8:45  ami 

BILLING  CODE  4410-1&-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Resource  Conservation  and 
Recovery  Act 

Under  28  CFR  50  7.  notice  is  hereby 
given  that  on  September  26.  2001,  a 
Consent  Decree  in  United  States,  et  al.. 
V  Lee  Bra'i'i  Co  .  Inc..  Civil  .-\ction  No. 
01-B-2422-S  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama. 

In  the  (Complaint,  the  United  States 
seeks  iniunctivp  relief  against  Lee  Brass 
Co..  Inc.  ("Let'  Brass"!,  pursuant  to  the 
Resource  (Conservation  and  Recovery 
Act.  (■■RCR.\').  42  U.S.C.  6901  et  seq. 
for  alleged  violations  at  Lee  Brass's 
brass  foundry  in  .\nniston.  Alabama. 

Under  the  terms  of  the  settlement.  Lee 
Brass  will  take  all  steps  to  come  into 
permanent,  consistent  compliance  with 
RCR^\.  including  the  implementation  of 
management  practices  with  respect  to 
its  management  of  used  foundr\  sand, 
the  closure  of  its  thermal  sand 
reclamation  unit,  the  conduct  of  a  RCR.-\ 
complianc:e  audit  and  the 
implementation  of  the 
recommendations  of  that  audit,  and 
corrective  action  activities  asso(  lated 
with  each  solid  waste  managemi'nt  unit 
located  at  its  facility.  In  addition.  Lee 
Brass  will  pay  a  civil  penalty  of 
S350.000  The  State  of  Alabama  will 
join  in  this  settlement  as  a  signatnr\  tn 
the  (Consent  Decrftv 

The  Department  of  lustu.e  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  (Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  .Mtorney  General. 
Environmental  and  Natural  Resources 
Divisiun.  PO  Box  7611.  US 
Department  of  lustice.  Washington.  D.tC. 
20044-7611.  and  should  refer  to  United 
Stdtes.  et  al  .  V.  Lee  Brass  Co  .  In<   .  D  I. 
Ref  90-7-1-06414 

The  Consent  Decree  ma\  be  ex.imint'd 
at  the  Office  of  the  United  States 
Attornev.  Northern  District  of  Alabama. 
Room  200.  Robert  S   \'anc:e  Federal 
Building.  IHOO  Fifth  Avenue,  North. 
Birmingham.  .Mabama  35203.  A  c  iip\    it 
the  (Consent  De(  ree  mav  also  be 
obtained  bv  mail  from  the  (Consent 
Decree  Library.  F'  (1  Box  ~611    US. 


Department  of  [ustice.  Washington,  DC 
20044-7611,  In  requesting  a  copy: 
please  enclose  a  check  in  the  amount  of 
S25.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Ellen  M.  Mahan. 

Assistant  Section  Chief.  Environmental 

Enforcement  Section.  Environment  and 

Natural  Resources  Division. 

IFR  [)n(    01-25877  Filed  10-12-01.  8:4,t  am] 

BILUNG  CODE  4410-15-*! 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amendment  to 
Consent  Decree  Under  tfie 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ( "CERCLA") 

In  accordance  witti  2H  (CFR  50.7  and 
42  U.S.C.  9622(d)(2).  notic  <>  is  hereby 
given  that  on  September  2 1 .  2001 .  an 
Amendment  to  Consent  Decree  in 
United  States  of  America,  et  al  v. 
Richard  Dingivell.  d/b/a  The  McKin 
Company,  et  ai.  Civil  Action  No.  88- 
0101  B,  was  lodged  with  the  Untied 
States  District  (Court  fur  the  District  of 
Maine. 

The  original  Consent  Decree,  entered 
on  November  21.  1988  (■  1988  Consent 
Decree"),  settled  claims  of  the  EPA  and 
the  State  of  Maine  pursuant  to  Sections 
106  and  107(a)  of  the  Comprehensive 
Knvironmental  Response. 
C  ioinpeiisation.  and  Liability  Act 
("CERCLA").  42  IC.S.C.  9606.  4607(a), 
against  Settling  Parties  who  were 
alleged  to  be  liable  as  generators  of 
hazardous  substances  sent  to  the  McKin 
Superfund  Site  ("Site")  in  (Iray,  Maine 
Under  the  1988  Consent  Decree,  the 
Settling  Parties  agreed  to  perform  the 
remedy  set  forth  in  a  14H5  Record  of 
Decision  ("ROD")  and  to  pay  EPA's 
response  costs.  The  remedy  inc:luded 
pumping  and  treating  of  groundwater 
c:onfaminated  with  trichloroethylene 
("T(CE").  with  a  goal  that  within  five 
vears  it  would  attain  a  specified 
performance  standard.  The  Settling 
Parties  operated  the  pump  and  treat 
system  for  four  years  without  attaining 
the  performance  standard  for 
groundwater.  EPA,  with  the 
concurrence  of  the  State  of  Maine, 
issued  a  Finding  of  Technical 
Imprac  ti(  abilitv  in  lanuarw  2001.  and  in 
.March  2001.  amended  the  Record  of 
Decision  to  modih'  the  remedy  for 
remediation  of  the  groundwater  that  was 
selected  in  14H5  The  amended  Record 
of  Decision  provides  for(l)  institutional 
controls  to  [irevent  use  of  the 
groundwater.  (2)  monitoring  of  the 
groundwater  plume  to  demonstrate  that 


it  is  not  expanding;  (3)  monitoring  of  the 
Roval  River:  and  (4)  performing  five 
year  reviews  in  accordance  with  <?  121(c) 
of(C:ERCLA.  42  U.S.C.  §962 1(c).  Under 
the  Amendment  to  Consent  Decree  the 
Settling  Parties  will  implement  the 
remedy  in  the  Amended  Record  of 
Decision,  pay  S650.000  to  EPA  for 
response  costs,  and  pay  545,000  to  the 
State  for  activities  to  protect  the  Royal 
River  and  its  watershed.  Along  with 
other  requirements  related  to 
institutional  controls,  the  Settling 
Parties  will  pay  for  conservation 
easements  along  the  Royal  River,  and 
purchase  an  insurance  policy  in  case  of 
continued  contamination  of  the  Royal 
River. 

The  Department  of  lustice  will  receive 
a  period  of  thirty  (30)  days  from  the  date 
of  this  publication  comments  relating  to 
the  Amendment  to  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistance  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States  of  America,  et  al.  v.  Richard 
DingweU.  d/b/a  The  McKin  Company,  et 
ay,  Civil  Action  No.  88-0101  B,  D.J.Ref. 
90-11-2-133. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attornev  for  the  District  of  Maine.  100 
Middle  Street,  Portland,  Maine  04101. 
and  at  EPA  Region  1.  Office  of 
Environmental  Stewardship,  (3ne 
Congress  Street,  Boston,  Massachusetts 
(Attn:  Marcia  Lamel).  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Libran,', 
P.O.  Box  7611,  U.S.  Department  of 
lustice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  payable  to  the  Consent  Decree 
Libran,'  in  the  amount  of  S83.25  (25 
cents  per  page  reproduction  cost)  for  a 
copy  including  appendices,  or  S7.00  (25 
cents  per  page  reproduction  cost)  for  a 
copy  exclusive  of  appendices. 

(Catherine  R.  McCabe. 

Uepulv  Section  Chii'l.  Environmrnlal 
Enforcement  Section.  Environment  and 
Xalurnl  Resoun  es  Division.  I '  S  Departmrnt 
o\  Instil  e. 

IFK  1)<H  .  (ll-2.iKH()  Filed  10-12-01;  H:4.")  ,im| 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Under  42  U.S.C.  9622(i),  notice  is 
hereby  given  that  on  September  28, 
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2001.  a  proposed  Consent  Decree  in 
United  States  v.  Mountain  Metal  Co.,  et 
al..  Civil  Action  No.  CV-98-C-2562-S 
and  CV-98-C-2886-S  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Alabama. 

In  this  action,  the  United  States 
sought  reimbursement  of  costs  incurred 
in  responding  to  the  release  and 
threatened  release  of  hazardous 
substances  at  the  ILCO  battery  cracking 
site  in  Leeds.  Alabama.  A  group  of 
previous  settlers  also  sued  to  obtain 
contribution  for  their  costs  in 
performing  work  at  the  site.  In  this 
Consent  Decrees,  Morris  Scrap  Metal. 
Inc..  is  settling  its  liability  to  the  IJnited 
States  and  the  private  plaintiffs  b\ 
paying  a  total  of  5470.000  plus  interest. 
Prior  to  this  Consent  Decree,  the  United 
States  obtained  partial  reimbursement  of 
its  costs  through  judicial  settlements 
with  58  parties  and  administrative 
settlements  with  286  parties. 

The  Department  of  lustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decrees 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  • 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Mountain  Metal  Co..  pt  nl  .  D.] 
Ref.  90-11-2-108/2. 

The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  200  Robert  S.  Vance 
Fed.  Bldg..  1800  5th  Avenue  N..  Room 
200,  Birmingham,  Alabama,  and  at  IIS, 
EPA  Region  4.  61  Forsyth  Street, 
Atlanta.  Georgia.  A  copy  of  the  Consent 
Decrees  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library.  P.O. 
Box  7611,  U.S.  Department  of  justice. 
Washington.  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  SlO.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Librar>'. 

Ellen  Mahan. 

/^s.s/.s/();?/  Chirl.  Em  irt)juiu  iitdi  Kntori  I'nwnl 

Sfition.  En\  irtinnii'iit  ami  \tilnriil  HHsourves 

Division 

\¥R  Ui)(  .  ()l-2.iHr:i  Filed  l()-l."-(ll,  H:4.'>  .iiii| 

BILLING  CODE  4410-1S-M 


DEPARTMErfT  OF  JUSTICE 

Notice  of  Lodging  of  First  Amended 
Consent  Decree  Under  the  Clean  Water 
Act 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  September  27.  2001.  a 
proposed  First  Amended  (Consent 
Decree  ("Amended  Consent  Decree")  in 


United  StatPfi  of  Amfnio  and  Statp  of 
Indiana  v  City  of  .Wiv  Allxinw  Chil  No 
NA-90-46-C-B/G  was  lodged  with  the 
United  States  Distri(  t  Court  for  the 
Southern  Distric  t  of  Indiana.  Nfv\ 
Albany  Division 

In  this  action,  the  United  States 
sought  enforcement  of  a  Consent  Decree 
entered  into  in  1993  for  Clean  Water  Act 
\iolations  at  New  Albany's  wastewater 
treatment  plant.  The  First  Amended 
Consent  Decree  resolves  claims  of  the 
United  States  concerning  New  Albany's 
wastewater  treatment  fa(;ilit\  and  sewer 
collection  svstem  for  violations  of  the 
1993  Consent  Decree  and  the  Clean 
Water  Act.  33  U.S.C.  1251.  et  seq  , 
including,  inter  alia,  bypasses  and 
sanitarv  sewer  (jverflow  events. 
Pursuant  to  the  Amended  Consent 
Decree,  New  Albany  will,  among  other 
requirements,  develop  and  implement  a 
capacity  assurance  plan  to  address  the 
bypasses  and  sanitar\'  sewer  overflows 
at  its  wastewater  treatment  plant  and  in 
the  sewer  c:ollection  s\  stem   Also,  under 
the  Amended  Consent  Decree.  New 
Albany  will  pay  S180.000  in  civil 
penalties  for  violations  of  the  1993 
Consent  Decree. 

The  Department  of  lustu  e  will  receive 
for  a  period  of  thirty  (30)  days  from  th<' 
date  of  this  publication  c:omments 
relating  to  the  .^mended  Consent 
Decree  Comments  should  be  addressed 
to  the  Assistant  Attorney  G«meral. 
Environment  and  Natural  Resources 
Division.  P.O  Box  7611.  U  S 
Department  of  lustice.  Washington,  \)i 
20044-7611,  and  should  refer  to  United 
States  and  State  of  Indiana  v.  City  of 
\eu  Albany.  CixW  Cause  No  NA-9()- 
46-C-B/G,  D.)   Ref  90-.5-1-1- ■i44h  A 

The  Amended  Consent  Decree  max  lie 
examined  at  the  Offic:e  of  the  I'nited 
States  Attorney.  10  West  Market  Street, 
Suite  2100.  Indianapolis.  Indian.i 
46204-3048  (contact  Assistant  United 
States  Attorney  Thomas  Kieper  at  (317) 
229-2400),  and  at  US  EPA  Region  5. 
14th  Floor,  77  West  lackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Deborah  A.  Carlson  at  (312)  353-6121). 
A  copv  of  the  Amended  Consent  Dec  ret ■ 
mav  also  be  obtained  hv  mail  from  the 
Consent  Decree  Librar\'.  P  ()  Box  "iill. 
U.S.  Department  of  justice.  Washington, 
DC  20044-761 1    In  requesting  a  copy, 
please  enc;lose  a  (  het  k  in  the  Hmoiiiit  of 
S15.00  (S.25  cents  per  page 
reproduction  cost)  payable  tn  the 
Consent  Decnv  Library. 

W.  Benjamin  Fisherow. 

Drpulv  Chii'f.  Environmental  Enforcement 

Section.  Envirnrtiiu  nt  iiiui  Xnliiml  Resources 

Division 

IFRDcK    (ll-,i.",H~-)  1  ilr.l  10-12-01;  8:45  ami 

BILLING  CODE  441&-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
I'nited  States  v.  Sequa  Corporation  and 
John  H  Thompson.  C.A.  No.  01 -CV- 
4784  (ED. Pa,),  was  lodged  on 
September  20,  2001.  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  consent 
decree  resolves  the  United  States' 
claims  against  defendants  Sequa 
Corporation  ("Sequa")  and  |ohn  H. 
Thompson  ("Thompson")  with  respect 
to  past  response  costs  incurred  through 
September  30.  1999,  pursuant  to  Section 
107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act,  42  U,S.C.  9607.  The 
costs  were  incurred  in  connection  with 
the  Dublin  TCE  Site,  located  in  the 
Borough  of  Dublin,  Bucks  County, 
Pennsylvania.  Defendant  Thompson 
owns  the  Site  property,  or  a  portion 
thereof,  and  defendant  Sequa  conducted 
manufacturing  activities  at  the  Site. 
u  hii  h  became  ronlaminated  with 
tru  iilnriii'ttu  leiii 

rnii'T  till   I  iinsent  (it'(  [t'«    iirfr;-i>i„:its 
will  |i,i\  ttli    I    lilted  State.s  SJ.^UU.UUU  in 

reimhiiisenient  n!  past  response  costs 
iiK  iirrcii  in  (  onnection  with  the  Site. 
S.iid  .minunt  will  be  paid  within  thirty 
(,■!()   (i.u-- .liter ''ntr\  i 'f  the  consent 

del  ree  ii\  the  Ct)Urt. 

The  Department  of  Justice  will 
re(  (Mve,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
(  omments  relating  to  the  proposed 
1    nst  II'  iie(  ree.  Comments  should  be 
culiiiesstHl  ii!  the  Acting  Assistant 
Attornev  General  for  the  Environment 
ami  N'.it.M!  Resources  Division. 
Dej  ditiinii'    f  justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
\    Sequa  Corporation  and  John  H 
Thompson.  DOj  Reference  No.  90-11- 
2-780. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
St, lies  At'   riiey,  615  Chestnut  Street, 
Suit.    ,jiii  Philadelphia.  Pennsylvania 
19106;  and  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  1650 
Arch  Street.  Philadelphia,  Pennsylvania. 
A  copv  of  the  proposed  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library .  P.O. 
Box  7611.  Washington,  DC  20044  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amntint  of  $7.75  (.25  cents  per  page 
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production  costs),  payable  to  the 
Consent  Decree  Library. 

Robert  D.  Brook. 

Assi'itnnt  (Jvt'f  Environmental  Enforcement 

Section.  t'n\!ronment  and  Natural  Hesources 

Division 

[FR  D(i<    U1--'t8-H  .f-^iled  10-12-01:  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  X\rte  National 
Cooperative  Research  and  Production 
Act  of  1993 — AAF  Association,  Inc. 

Notice  is  hereby  given  that,  on 
.September  17.  2001.  pursuant  to  Section 
6(aj  of  the  National  Cooperative 
Research  Production  Act  of  1993.  15 
U.S.C.  4301  etspq.  ('the  Act"),  A.AF 
.Association.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorne\'  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  Us 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  pro\  isions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damage*;  iind'T  specified  circumstances. 
Spe(  ifi(  ail\ ,  informi.x  Software.  Inc.. 
I.ent^xd.  KS  has  been  added  as  a  party 
to  this  M'nture, 

.No  other  changes  hd\e  been  mafle  in 
either  the  membership  or  planned 
dcti\it\'  of  the  group  researf;h  project. 
Membership  or  planned  ac  tivity  of  the 
group  research  project   Mei^bership  in 
this  group  resnarch  protect  remains 
open,  and  .-\AF  .Ansik  lation.  Inc.  intends 
to  file  additional  written  notification 
distlfjsing  all  changes  in  membership. 

On  Marc  h  28,  2000.  AAF  Association. 
Inc   filed  its  original  notification 
pursuant  to  Section  Bla)  of  the  .Act.  The 
Department  of  lustic  e  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  fiihl  r)f  the  Act  on  lune  29.  2000 
(fi.TFR  401271 

The  last  notific:ation  was  fiU'd  with 
the  Department  on  lune  19,  2001    .\ 
notice  was  published  in  the  Federal 
Register  purusuant  to  .Section  F)(b)  of  the 
Act  on  lulv  IH,  2001  (f)h  FR  r4'n). 

(ionstaniK  K.  Robinson. 

l):rt(  t'T'i'  ( >f/i  riitiun^.  Antitrust  Division. 
FK  !)..<    (M-J-1HH2  Filed  10-12-01;  8:4.5  ami 
BILUNG  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— HDP  User  Group 
International,  Inc. 

Notice  IS  hereby  given  that,  on 
September  13.  2001.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  pf  seq  ('the  Act").  HDP 
User  Group  International.  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recover\'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specific;dllv. 
Silicon  Bandwidth.  Inc:  .  Fremont.  CA: 
Ericsson  Radio  Svstems  AB.  Stockholm. 
Sweden;  and  Sanmina.  San  lose.  CA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  researc  h 
project  remains  open,  and  HDP  I'ser 
Group  International.  Inc  intends  to  file 
additional  written  notific;ation 
disclosing  all  changes  in  membership. 

On  September  14.  1999.  HDP  User 
Group  International,  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Regi.ster  pursuant  to  Section  6(b)  of  the 
Act  on  March  23.  1995  (00  FR  15306). 

The  last  notification  was  filed  with 
the  Department  on  May  24.  2001.  A 
notice  was  published  in  the  F'ederal 
Register  pursuant  to  Secticjn  6(b)  of  the 
Act  on  July  27.  2001  (66  FR  39203). 

Constance  K.  Robinson. 

Director  oj  Opvralmns.  Anlitnist  Division. 
jFR  Dm;.  01-25883  Filed  10-12-01;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Telemanagement  Forum 

Notice  IS  hereby  given  that,  on  June  6. 
2001.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Researc:h  and 
Production  Act  of  199.).  15  l;  S.C,  4301 
et  seq  (  "the  .Act").  Tehimanagement 
Forum  ("the  Forum")  has  filed  written 
notifications  simultaneouslv  with  the 


Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Proxy  Software  Systems, 
Tel  Aviv.  Israel;  Xacct  Technologies. 
Inc..  Santa  Clara.  CA;  MCH-Group. 
MCN-Group.  Neiweigein,  The 
Netherlands;  OnFiber  Communications, 
Inc..  Austin.  TX;  Longitude  Systems. 
Chantilly,  VA;  Ortia,  North  Yorkshire, 
United  Kingdom;  Sheer  Networks, 
Sunnyvale,  CA;  Santera  Svstems  Inc., 
Piano,  TX;  CNI-NMG  Telecoms.  Lyon, 
France;  Teloptica,  Richardson.  TX; 
Trigon  Technology  Group.  Richardson. 
TX;  MFormation  Technology  Group, 
Iselin,  .NJ;  Component  Insights.  Inc.. 
Fairfax.  \'.\:  ComputerLand  S.A.. 
Warsaw.  Poland:  DivRisti  Telkom. 
Bandung.  Indonesia;  Canta  Corporation. 
San  Jose.  CA;  Advanced  Radio  Telecom. 
Bellevue.  \VA:  WaveSmith  Networks. 
Acton,  MA:  Callisma.  White  Plains.  NY; 
V'enimex.  Atlanta.  GA;  Mctex  Svstems 
Inc.,  Toronto.  Ontario.  Canada;  IRIS 
Labs.  Inc..  Piano.  TX;  Telution.  Inc.. 
Cihicago.  IL;  Cable  &  Wireless  USA. 
Reston.  \'.A;  Mahi  Networks.  Petaluma. 
C.A:  Entricom.  Seattle.  WA;  VPI  Virtual 
Photononics.  Holmdel.  NJ;  V'alaran 
Corporation,  Princeton,  NJ:  Last  Mile 
.Services.  Inc..  \'alaran  Corporation, 
Princeton.  NJ;  Last  Mile  Ser\ic:es.  Inc., 
Sunnyvale.  CA:  Axiowa\e  Networks. 
Marlborough,  MA:  Aplion  .Networks. 
Inc:  .  Edison.  NJ:  Svstem  Management 
(SMARTS).  White  Plains.  NY:  Geneva 
Technology  Ltd..  Cambridge.  United 
Kingdom:  Point  Reyes  Networks. 
Richardson.  TX;  Opticom.  .Andover, 
MA;  Netonomy.  Inc..  Boston.  MA: 
Oneline  AG.  Stoinfeldstr,  Germany; 
Shulist  Group  Inc.  Bolton.  Ontario 
Canada;  Crescendo  Ventures.  Palo  .-\lto. 
CA;  .Australian  Communic:ations 
Industry  Ltd..  North  Sydney.  New  South 
Wales.  Australia:  Siebel  Systems, 
Emervville.  CA;  DSL.NET.  Inc..  New 
Haven.  CT;  Jacobs  Rimell.  London. 
United  Kingdom:  Cambridge 
Technology  Partners.  Miami.  FL;  Baan 
Company,  Voorthuisen,  The 
Netherlands;  360Networks,  Seattle.  WA; 
Step  9  Corporation.  Fairfax,  VA; 
AdventNet.  Inc..  Pleasanton,  CA:  Intalio. 
Inc.,  San  Mateo.  CA:  Sodalia  SpA.. 
Trento.  Italy;  WFI  Network  Management 
Services  Corporation.  San  Diego.  CA; 
Computer  Science  Corporation. 
Rockville.  MD;  Siemens  ICN  Radio 
Networks.  Milan,  Italy;  Telesoft  SpA, 
Rome.  Italy:  EL  Paso  Networks. 
Houston.  TX:  Spazio  Zerouno  SpA, 
Milan,  Italy:  Cplane,  Inc.,  Los  Altos.  CA: 
Sphera  Optical  Networks. 
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Inc..  New  York.  NY:  World  Wide 
Packets,  V'eradale.  \VA;  AP  Engines. 
Mar\'land.  MA:  Interlink  Networks.  Ann 
Arbor.  MI:  Pulsys  BV.  The  Hague.  The 
Netherlands:  Brokat  Technologies.  San 
Jose,  CA:  ASG  Technologies. 
Fredericfon.  New  Brunswick.  Canada: 
OJSC  Kazaktelecom.  Almaty, 
Kazakhstan:  Wipro  Technologies. 
Bangalore.  India:  Seneca  Networks. 
Rockville.  MD:  CSG  International  Ltd  . 
Slough.  Berks,  United  Kingdom:  SMG 
Co..  Ltd..  Yokohama  City.  Japan: 
InterOptical.  Inc..  Saratoga.  CA:  Turin 
Networks.  Inc.,  Petaluma,  CA: 
Stonehouse  Technologies  Inc..  Piano. 
TX:  Network  Management  Research 
Center.  Beijing.  Peoples  Republic  of 
China:  Quick  Eagle  Networks. 
Sunnyvale.  CA:  Equant.  Atlanta.  GA: 
Integris.  Langen.  Germany:  Telefonica 
Moviles  Espana,  Madrid,  Spain:  Ascom 
Transmissions  Ltd.,  Bern.  Switzerland; 
Etnoteam  SpA.  Torino.  Italy:  Arkipelago 
Svenska.  Stockholm.  Sweden:  Brix 
Networks.  Chemsford.  MA:  Cell 
Telecom.  Stockholm.  Sweden:  Corrigent 
Systems.  Tel  Aviv.  Israel:  Datang 
Software  Technologies  Co.  Ltd.,  Beijing, 
Peoples  Republic  of  China:  Info  Objects, 
Inc.,  San  fose,  CA:  Ingenium 
Systems.  Ltd.,  Ennis,  County  Clare, 
Ireland:  Intelligent  Communication 
Software,  Muenchen.  Germany:  Mantra 
Communications  Inc..  Germantnwn. 
MD:  Nethawk  Solutions>  Oulu.  Finland: 
Redrock  Communications.  Bemtleigh. 
Victoria.  .Australia:  Svkora  GmbH. 
Buehl.  Germany:  Barrett  AB.  Froson. 
Sweden:  IntelliObjects  Inc..  Columbia, 
MD:  and  Loox  Software,  Burlingham. 
CA  have  been  added  as  parties  to  this 
venture. 

In  addition.  Linmor  Technologies. 
Ottawa.  Ontario.  Canada  has  reinstated 
its  membership. 

Also,  the  following  existing  members 
have  changed  their  names:  TTC  is  now 
called  Acterna.  Germantown.  MD: 
Mantiss  is  now  called  Dygnety  Inc.. 
Chicago.  IL:  Smallworld  Systems  Inc.  is 
now  called  GE  Smallworld.  Englewood. 
CO:  US  West  is  now  called  Qwest 
Communications.  Inc..  Denver.  CO: 
Avnisoft  is  now  called  Varros  Telecom. 
LLC.  Sunnyvale,  CA:  Alcatel  Networks 
Corporation  is  now  called  Alcatel 
Canada  Inc.  Kanata.  Ontario.  Canada: 
Andersen  Consulting  is  now  called 
Accenture.  Washington.  DC:  Cambio  is 
now  called  Telynx.  Reston.  \\\:  Optical 
Networks  is  now  called  ONI  Systems, 
San  lose.  CA:  Algety  is  not  called 
Corvis.  Paris.  France:  CNI  Logical  is 
now  called  Logical.  Zurich. 
Switzerland:  eXcelon  is  now  called 
Object  Design.  Burlington.  MA: 
Heikimian  is  now  called  Spirent 
Communications,  Gaithersburg.  MD: 


Nextlink  is  now  called  XO 
Communications.  Reston,  \'A:  and 
Telecom  Italia  is  now  called  Tele(  om 
Italia  Lab  SpA,  Torino,  ltal\ 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership 

On  October  21.  19HH.  the  Forum  filed 
its  original  notificaticm  pursuant  to 
Section  6(a|  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Sec  tion 
6(b)  of  the  Ac:t  on  December  8,  1998  (53 
FR  49615) 

The  last  notification  uas  filed  in  the 
Department  on  September  1 1    2000  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  hi  hi  of  thf 
Act  on  March  23.  2001  (bb  FR  lf)295, 

Constance  k.  Robinsni). 

Pirfctnr  ot  ( >p>  rations.  Antitrust  Division. 
IFRDcK    ()l-2iHHl  Filed  10-12-01:  8:45  ami 

BILUNG  CODE  4410-11-W 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA  #  207F1 

Controlled  Substances:  Final  Revised 
Aggregate  Production  Quotas  for  2001 

AGENCY:  Drug  Enforcement 
.Administration  (DEA).  justice. 
ACTION:  Notice  of  final  aggregate 
production  quotas  for  2001. 


SUMMARY:  1  his  notice  establishes  final 
2001  aggregate  production  quotas  for 
controlled  substanc:es  in  Scheduli's  1 
and  II  of  the  Controlled  Substances  Act 
(CSA).  The  DEA  has  taken  into 
c:onsideration  comments  re(ei\»'d  in 
response  to  a  notic:e  of  the  proposed 
revised  aggregate  production  quotas  for 
2001  published  August  6.  2001  (66  FR 
41049).  No  comments  were  received  in 
response  to  an  interim  notic  e 
establishing  revised  2001  aggregate 
production  quotas  published  .August  14, 
2001  (66  FR  42680)   The  inlenni  notice 
is  adopted  as  published 
EFFECTIVE  DATE:  October  m.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  .Administration. 
Washington.  DC  20.S37  Telephone: 
(202)  .307-7183 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U  S  C.  H2bj  n-quire- 
that  the  Attornev  General  establish 


ai;ur'e  jti   [  r^  duction  quotas  for  each 
b,iM(  (  ;  1-    :  (  ontrolled  substance  listed 
111  s.  !:.!;..-  1  and  11.  This 
respon^iliiifv  has  been  delegated  to  the 
Adminibtrdtur  of  the  DEA  bv  §0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations. 

The  2001  aggregate  production  quotas 
represent  those  quantities  of  controlled 
substances  in  Schedules  I  and  II  that 
may  be  produced  in  the  United  States  in 
2001  to  provide  adequate  supplies  of 
each  substance  for:  The  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States: 
lawful  export  requirements:  and  the 
establishment  and  maintenance  of 
reserve  stocks  (21  U.S.C.  826(a)  and  21 
CFR  1303.11).  These  quotas  do  not 
include  imports  of  controlled 
substances. 

On  August  6.  2001 ,  a  notice  of  the 
proposed  revised  2001  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (66 
FR  41049).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  September  5,  2001. 

Six  companies  and  one  individual 
commented  on  a  total  of  thirteen 
Schedules  I  and  II  controlled  substances 
within  the  published  comment  period. 
The  companies  commented  that  the 
proposed  aggregate  production  quotas 
for  4-methoxyamphetamine, 
amphetamine,  hydrocodone  (for  sale), 
marihuana,  methamphetamine  (for  sale), 
methylphenidate,  morphine  (for  sale), 
noroxymorphone  (for  conversion), 
oxycodone  (for  sale),  pentobarbital, 
phenylacetone  and  thebaine  were 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  The  individuals 
comment  questioned  the  increase  in  the 
aggregate  production  quota  for 
secobarbital  and  raised  other  issues, 
including  how  to  obtain  additional 
information  concerning  this  quota 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 
2000  year-end  inventories,  initial  2001 
manufacturing  quotas.  2001  export 
requirements,  actual  and  projected  2001 
sales  and  use,  and  research  and  product 
development  requirements.  Based  on 
this  information,  the  DEA  has  adjusted 
the  final  2001  aggregate  production 
quotas  for  marihuana,  methylphenidate. 
morphine  (for  sale),  pentobarbital  and 
phenylacetone  to  meet  the  legitimate 
needs  of  the  United  States 

Regarding  4-methoxyamphetamine, 
amphetamine,  hydrocodone  (for  sale). 
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methamphetamine  (for  sale), 
noroxvmorphone  (for  conversion), 
oxycodone  (for  sale)  and  thebaine,  tli'^ 
DEA  has  determined  that  the  proposed 
revised  2001  aggregate  production 
quotas  are  sufficient  to  meet  the  cun>'nt 
2001  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  .States  The  proposed  increase  in 
the  aggregate  production  quota  for 
secobarbital  was  also  determined  to  be 
necessary  to  meet  the  legitimate  needs 
of  the  United  States, 


In  addition,  on  August  14.  2001.  an 
interim  notice  establishing  revised  2001 
aggregate  production  quotas  for 
niethddonp  and  methadone  intermediate 
was  published  in  the  Federal  Register 
(66  FR  42680).  All  interested  parties 
were  invited  to  comment  on  or  before 
September  14,  2001   No  comments  or 
objections  were  received  regarding  this 
interim  notice.  The  aggregate 
production  quotas  established  in  the 
interim  notice  are  adopted  without 
change. 


Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826).  and  delegated  to 
the  Administrator  of  the  DEA  by  §  0.100 
of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Administrator  hereby 
orders  that  the  2001  final  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base,  be 
established  as  follows: 


Basic  Class 


Established 

final  2001 

quotas 


Schedule  I 


2  S-Dimethoxyamphetamine  , 

2  5-Dimethoxy-4-ethyiamphetamine  iDOET)  , 

3-Metriylfentany!     ; , 

3-Methylthiofentanyl 

3,4-Methylene<Jioxyamphetamine  iMDAi 

3  4-Metriyienedioxy-N-etriyiamDhetamine  iMDEA) 
3  4-Mettiylenedioxymethamphetamine  'MDMA)   .... 

3  4  5-Tnmettioxyarnphetamine  

4-Bromo-2  5-Dirnethoxyamphetamipe  :DCB)  

4-Bromo-2  5-Dimettioxyphenethylamine  i2-CB)  .... 

4-Methoxyamptietamine  , 

4-Mettiylaminorex  

4-Methyl-2  5-Dimettioxyamphetani'^e    DOM)  

5-Mettioxy-3  4-Metriylenec)ioxyafnphe!ariine  

Acetyi-alpha-methylfentanyi   

Acetyldihydrocodeme 

Acetylmetfiadot  _ 

Allylprodine      

Alphacetylmettiadol 

Alpha-ettiyltryptamine     ^ 

Alphameprodine      , 

Alptiamethadol  

Alpha-mettiylfentanyi      

Alpha-mettiytttiiofentanyl _ 

Aminorex  _ 

Benzylmorphine      _ ;... 

Betacetylmettiadol   

Beta-hydroxy-3-methyl1entanyt  

Beta-hydroxylentanyl        ,„ 

Betameprodine       i..„„... 

Betamethadol  1 

Betaprodine 

Bufotenine      

Cathinone       

CodeineN-oxide     

Diethyttryptamine    

Drtenoxin  

Dihydromorphine      

Dimettiyltrypiamine  

Gamma-hydroxybutync  acid  

Heroin  

Hydroxypettiidine  

Lysergic  acid  diethylamide  (LSD)  

Manhuana       , 

Mescaline      , 

Mettiaqualone  

MettKathinone  

Morphine-N-oxide 

N,N-Dimethylamphetamine  

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  

N-Ethylamp<ietamine  

N-Hydrory-3.4-Methylenedioxyamphetamine  

Noracymefhadol     

Nor1evorphano<       

Normethadone       


15 


501,000 

2 

14 

2 

30 

30 

15 

2 

2 

2 

201,000 

2 

2 

2 

2 

2 

2 

2 

7 

2 

2 

2 

2 

2 

7 

2 

2 

2 

2 

2 

2 

2 

2 

9 

2 

2 

9,000 

771,000 

3 

7 

2 

2 

63 

500.000 

7 

19 
11 
2 
7 
5 
7 
2 
2 
2 
7 
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Basic  Class 

Established 

final  2001 
quotas 

Normorphine 
Para-fluorofentanyl 
Phoicodine  


Propiram    

Psilocybin    

Psilocyn 

Tetrahydrocannabinols 

Thiofentanyl        

Tnmependine     


Schedule  II 


1-Phenylcyclohexylamine  

1  -Pipendinocyclohexanecartx)nitnle 

Alfentani!  

Alphaprodine 

Amobarbilal    

Amphetamine     


PCC) 


Cocaine 

Codeine  (for  sale)  

Codeine  (tor  conversion! 

Dextropropcxyphene 

Dihydrocodeine  , 

Diphenoxylate     

Ecgonine 


Ethylmorphine    

Fentanyl  

Glutethimide  

Hydrocodone  (for  sale)  

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone    

Levo-alphace^ylmethadol  (LAAM) 

Levomethorphan  

Levorphanol  


Mependine  

Metazocine  

Methadone  (for  sale)  

Methadone  (for  conversion) 

Methadone  Intermediate    

Methamphetamine  

Methylphenidate        

Morphine  (for  sale)    

Morphine  (for  conversion)  

Nabilone  

Noroxymorphone  (for  sale)        

Noroxymorphone  (for  conversion) 

Opium  

Oxycodone  (for  sale)     

Oxycodone  (for  conversion)  

Oxymorphone    


7 
2 
2 

415.000 
2 
2 

131.000 
2 


13 

43 

59 

153 


Pentobarbital      

Phencyclidine     - 

Phenmetrazine  

Phenylacetone  • 

Secobarbital  

Sufentanil    

Thet>aine  ^ 

*  850000  grams  of  levo-desoxyephedrine  for  use  in  a  non -controlled  non-prescnption  product:  2  286  000  grams  for  methamphetamine  for  con- 
version to  a  Schedule  HI  product  and  75  000  grams  tor  methampheta'nine  :to'  saip 


23 

18 

1 


10. 

12 

18 
•3 

"  17 
15 

110 


46 
27 

1 
67 


12 

10 

3.500 

2 

12 

964  000 

251.000 

248.000 

051  000 

380.000 

334.000 

401.000 

51.000 

12 

440.000 

2 

.825  000 

000  000 

,409.000 

12 

41,000 

2 

23000 

168  000 

1 

705  000 

60.000 

004,000 

211.000 

618.000 

615.000 

774,000 

2 

25  000 

500.000 

630.000 

680  000 

449000 

264,000 

,728,000 

40 

2 

801  000 

946,000 

1,700 

.446,000 


The  .administrator  further  orders  that 
aggregate  production  quotas  for  all  other 
Schedules  I  and  11  controlled  substances 
included  in  t}t?i;)08,n  and  1308  12  of 
Title  21  of  the  Code  of  Federal 
Regulations  remain  at  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 


production  quota--  are  no'  suhi<v  !  to 
c:entralized  re\  icw  uiulur  L.xecutixe 
Order  12Hf,h 

This  a(  tion  docs  not  [irvmipt  or 
modif\  an\  prnx  imhii  nt  <\,>.\>'  l.nv   nor 
does  it  impose  iMitnrt  emiTit 
responsibilities  nii  am  --t.iti     nor  does  it 
diminish  the  power  ut  a.in  state  to 


enforce  its  own  laws.  Accordingly,  this 
action  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

The  Administrator  hereby  certifies 
that  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 
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Regulaton-  Flexibility  Act,  5  U.S.C.  601 
pt  spq  The  establishment  of  aggregate 
production  quotas  for  Schedules  i  and  ll 
controlled  substances  is  mandated  by 
law  and  bv  international  treatv 
oblifc^ations.  The  quotas  are  necessary  to 
pro\ide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  L'nited  States,  for  export 
requirements  and  the  establishment  and 
maintenance  of  reserve  stocks.  While 
aggregate  production  quotas  are  of 
primary  importance  to  large 
manufacturers,  their  impact  upon  small 
entities  is  neither  negative  nor 
beneficial.  Accordingly,  the 
■Administrator  has  determined  that  this 
action  does  not  require  a  regulatory 
flexihilitv  analvsis 

This  action  meets  the  applicable 
standards  set  forth  in  sectif)ns  'Ma]  and 
31b)(2j  of  Executive  Order  12988  Civil 
Justice  Reform 

This  action  will  not  result  in  the 
expenditure  bv  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si no, 000, 000  nr  more 
in  any  one  year,  and  will  not 
significantly  or  uniquelv  affect  small 
go\'ernments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  199,5 

This  action  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996,  This  action  will 
not  result  in  an  annual  effect  on  the 
economv  of  Si 00,000.000  or  more:  a 
major  increase  in  costs  f)r  prices;  or 
significant  adverse  effects  on 
competition,  emplovment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  L'nited  States-based 
companies  to  c:ompete  with  foreign- 
based  cr)mpanies  in  domestic  and 
export  markets. 

The  DEA  makes  everv  effort  to  write 
clearly  If  you  have  suggestions  as  to 
how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza,  Chief.  Drug  &  Clhemica! 
Evaluation  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
.Administration,  Washington.  DC  20537, 
Telephone:  (202)  307-7183. 

Dated,  Oc:tobHr  4,  2001. 
Asa  Hutchinson,  i 

Adwini'-trator 

FKDfK    01-2.5761  Filed  10-12-01;  8:45  am] 
BILLING  COOE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  \iitii  f  lit  information  collection 
umler  rfvU'w:  .Application  for 
transmission  of  citizenship  through  a 
grandparent. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  .Art  of  1995  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  [December  14.  2001. 

\Vritten  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  pr'iposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validitv  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  elec:tronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Transmission  of 
Citizenship  through  a  (Irandparent. 

(3)  Agency  form  number,  if  any.  and 
the  applirahip  component  of  the 
Department  of  justice  sponsoring  the 
collection  Form  N-600/N-643. 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  rpspond.  as  well  as  a  brief 
airtract:  Primary:  individuals  or 
Households.  The  collection  of  this 


information  is  required  bv  Section  322 
of  the  Immigration  and  Nationality 
Technical  Corrections  Act  of  1994 
which  allows  for  a  United  States  citizen 
parent  to  use  the  citizen  grandparents 
residence  for  transmission  of  citizenship 
onto  his  or  her  natural  or  adopted  child, 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  9,641  responses  at  30  minutes 
(.50)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  lin  hours!  associated  with  the 
collection:  4,820  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
.Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4034.  425  I  Street.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarciing 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr, 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
lustice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  601  D  Street.  NW..  Patrick 
Henry  Building.  Suite  1600, 
Washington,  DC  20530. 

Dated:  (October  9.  2001 
Richard  A,  Sloan, 

Departmvnt  Clearance  Officer.  Dt^partment  of 
lustice.  Immigration  and  \aturalization 
Service 

(FR  Doc.  01-258,T,T  Filed  10-12-01;  8:45  dm] 
BILUNG  CODE  4410-1(MM 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Application  for  certificate 
of  citizenship  in  behalf  of  an  adopted 
child. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
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obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  December  14,  2001. 

VVritten  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar^• 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utilitv.  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currentlv  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Certificate  of 
Citizenship  in  Behalf  of  an  Adopted 
Child, 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-643.  Adjudications 
Division.  Immigration  and 
Naturalization  Service, 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary :  Individuals  or 
households.  This  information  collection 
allows  United  States  citizen  parents  to 
apply  for  a  certificate  of  citizenship  on 
behalf  of  their  adopted  alien  children 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11,159  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursl  associated  with  the 
collection:  11,159  annual  burden  hours 

If  vou  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policv  Directives  and 


Instructions  Branch,  Immigration  and 
Naturalization  Service.  US  Departmt'iil 
of  Justice,  Room  4034,  425  I  Street.  N\V  . 
Washington,  DC  2053b  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public:  burden  and  associated  response 
time  may  also  b(>  directed  to  Mr. 
Richard  A  Sloan 

If  additional  information  is  required 
contact:  Mr.  Robert  B   Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  bOl  D.  Street,  NW..  Patrick 
Henrv  Building,  Suite  1600, 
Washington,  DC  20530 

Ddte(i  October  9,  2001, 
Richard  A.  Sloan. 

Di'partnu'iil  Clearance  Officer.  Department  of 
Justice.  Immigration  and  Naturalization 
.SpA'/ce, 
!FR  Doc.  01-25856  Filed  10-12-01;  8:45  amj 

BILLING  CODE  «41(>-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Petiti(m:ng  requirements 
for  H-lC  Nonimmigrant  Classification. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Papenvork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  11,  2001  at 
bb  FR  31107.  in  an  interim  rule  INS  No. 
2050-00.  RIN  in5-.\F7b  The  preamble 
of  the  interim  rule  allowed  for 
emergencv  OMB  approval,  as  well  as  a 
60-dav  publif  comment  period.  No 
public  comments  were  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  Comments  are  encouraged 
and  will  be  accepted  until  November  14. 
2001   This  process  is  conducted  in 
ac;cordance  with  5  CFR  1320  10 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  direc:ted  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 


,'\ffairs,  .Attention:  Depdrtiiicui  "\  jusiiLe 
Desk  Officer,  725— 17th  Street.  NW., 
Room  10235.  Washington.  DC  20530. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
eg.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

( 1 )  Tvpe  of  Information  Collection  • 
Extension  of  a  currently  approved 
information  collection. 

i2)  Title  of  the  Form/Collection: 
Petitioning  Requirements  for  H-lC 
Nonimmigrant  Classification, 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agencv  Form  Number 
(File  No.  OMB-26);  Adjudications 
Division,  Immigration  and 
Naturalization  Ser\'ice. 

(4)  Affected  public  who  wUI  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary':  Individuals  or 
Households.  Public  Law  106-95, 
Section  101(a)(15)(H}(i)(cJ  of  the 
Immigration  and  Nationality  Act  allows 
petitioning  hospitals  to  import 
registered  nurses  to  work  at  those 
hospitals  as  nonimmigrant.  The 
information  collection  is  necessary  for 
the  INS  to  make  a  determination  that  the 
eligibilitv  requirements  and  conditions 
are  met  regarding  the  nurse/beneficiary. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  times 
estimated  for  an  average  respondent  to 
respond:  2,000  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
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proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  .\.  Sloan  202-514-3291. 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  ami 
Naturalization  Service.  US  Department 
of  Justice.  Room  4034.  425  I  Street,  NW.. 
Washington.  DC  20536.  Additionallv. 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr 
Richard  A  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Secunty  Staff.  Justice  Management 
Division,  Patrick  Henry  Building.  601  D 
Street.  NW..  Ste  1600.' Washington.  DC 
20530. 

Dated:  October  9,  2001.  | 

Richard  .\.  Sloan. 

Department  Clearance  Officer.  Department  of 

Justice.  Immigration  and  Naturalization 

Service. 

[FR  Doc.  01-25857  Filed  10-12-01;  8:45  ami 

BILLING  C00€  4410-ia-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Cultural  Diversity  Advisory  Committee 
Conference;  Advisory  Committee 
Meeting 

AGENCY:  National  Council  on  Disability 
(NCD), 

SUMMARY:  Thi.s  notice  sets  forth  the 
schedule  of  the  forthcoming  conference 
call  for  NCD's  Cultural  Diversitv 
.\dvisorv  C'ommittee,  Notice  of  this 
conference  call  is  required  under 
section  10(a)(l)(21  of  the  Federal 
.■\dvisorv  C;ommittee  Act  (Pub.  L  92- 
463] 

CULTURAL  DIVERSITY  ADVISORY 
COMMrtTEE:  The  purpose  of  NCD's 
Cultural  Diversitv  .^dvlsorv  Committee 
is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  from 
culturally  diverse  backgrounds 
Specifically,  the  committee  will  help 
identify-  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unserved  segments  of 
this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  will 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

DATES:  November  7.  2001.  230  p  m  - 
3:30  p.m.  EST. 

FOR  CULTURAL  DIVERSITY  ADVISORY 
COMMITTEE  INFORMATION,  CONTACT:  Geme 


Drake  Hawkins.  Ph  D.,  Program 
Spec  lalist.  National  Council  on 
Disability,  1331  F  Street  NW.  Suite  850. 
Washington,  DC  20004;  202-272-2004 
(voice).  202-272-2074  (TTY).  202-272- 
2022  (faxi,  ghHvvkins@nr:d.gov  (e-mail). 

AGENCY  MISSION:  The  National  Council 
on  Disabilitv  is  an  independent  federal 
agencv  composed  of  15  members 
appointed  bv  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunitv  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severitv  of  the  disabilitv;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessarv  to 
provide  advice  and  recommendations  to 
NCD  on  disability  issues. 

We  currentlv  have  a  membership 
reflecting  our  nation's  diversity  and 
representing  a  variety  of  disabling 
conditions  from  across  the  United 
States. 

OPEN  MEETING:  This  advisory  committee 
meeting,  conference  call  of  the  National 
(Council  on  Disabilitv  will  be  open  to  the 
public   However,  due  to  fiscal 
constraints  and  staff  limitations,  a 
limited  number  of  additional  lines  will 
he  available  Individuals  f;an  also 
participate  in  the  c:onference  call  at  the 
NCD  office.  Those  interested  in  joining 
this  conference  call  should  contact  the 
appropriate  staff  member  listed  above. 

Records  will  be  kept  of  all  Cultural 
Diversity  Advisory  Committee 
meetings/call  and  will  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  Disability. 

Signed  in  Washington,  DC.  on  October  9. 

Klhel  [}.  Bngj^s. 
Executive  Director. 

;FR  n..<    01    :-,-8-,  Filed  10-12-01:  8:45  am] 

BILUNG  CODE  6820~MA-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

National  Council  on  the  Arts  144th 
Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  (Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  .\rts  will  be  held  on 
November  2,  2001  from  9  a.m.  to  1:30 
p.m.  in  Room  M-09  at  the  Nancy  Hanks 


Center.  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Following  opening  remarks  and 
announcements,  there  will  be 
Congressional  and  budget  updates  and 
guest  presentations  on  the  theme  'The 
Arts  &  Creativity."  The  tentative  agenda 
will  include  a  keynote  address  by 
Michael  Kaiser,  President,  Kennedy 
Center  followed  by  a  guest  presentation 
on  the  Endowment's  Artists  Colloquia 
by  visual  artist  Ernesto  Pujol.  A 
discussion  on  The  Arts  and  September 
11  Events  will  follow.  There  will  be 
additional  guest  presentations  on  Artist 
Support  Projects,  including  Literature 
Fellowships,  TCG  (Theater 
Communications  Group)  Career 
Development  Grants,  and  the  NEA/ 
Seaver  Conductor  Awards.  Other  topics 
will  include:  Application  Review  for 
Creativity,  Organizational  Capacity, 
Literature  Fellowships  and  Leadership 
Initiatives;  review  of  Guidelines  for  Arts 
Learning,  Grants  to  Organizations,  and 
Literature  Fellowships;  and  general 
discussion,  including  the  Council 
members'  farewell  remarks. 

If,  in  the  course  of  the  open  session 
discussion,  it  becomes  necessarv  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  tlie  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b. 

Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salarv'  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)  (6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  that  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  at  202/682-5570. 

Dated:  October  9.  2001, 
Kathy  Plowitz-Worden. 

Panel  Coordinator.  Office  of  Guidelines.  Panel 

fr  Council  Operations. 

|FR  Doc.  01-25836  Filed  10-12-01:  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 
the  Humanities,  NFAH. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisorv'  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  01(1  Post  C3ffice.  1100 
Pennsvlvania  Avenue.  N\V.. 
Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  S.  Nelson.  Ad\isory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington.  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendati(m  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclcjsure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  Of  Authority  to 
Close  Advisor\'  Committee  meetings, 
dated  July  19,  1993,  I  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Datf  Ot  l()l)tT  2A.  20U] 

Tinu-:  H;.U)  rt  m   to  iy  ]i,m. 

Hoom.  41.^. 

Prd'^mm    This  mccliiig  will  rr\it'\\ 
d[)[)li(  HtioMs  for  Lit)riir\  K-  .Xn  hiwil 
Preser\  dtion  and  .\k  k  t-ss,  RcIitcik  c 
MrttHrinls.  submitti'il  lo  the  Di\  ision  of 
Preservation  and  .\(  i  ess  al  Ihe  Jul\  1. 
2001  deadline 
1.  DfJ/(^  October  2(i.  2001 

Time:  8:,'!()  am    to  n  ji  ni. 

Room:  4].'i. 

Prognj/;i This  meeting  will  review 
appli(  atioiis  for  Lil)rar\  Ji  .Xri  hi\al 
Preservation  and  .Xc  <  ess  Reference 
Materials,  submilted  to  the  I)i\  isinil  ot 


Preservation  and  Access  at  the  July  1, 

2001  deadline. 

Laura  S.  Nelson,     ' 

Advisory  Committee,  Management  Officer. 

l|  R  l)o(    (11-25-77  f  iied  10-12-01:  8:4.'>  am] 

BILUNG  CODE  7S36-01-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Paperwork  Reduction  Act 

AGENCY:  National  Indian  Caming 

Commission. 

action:  Notice. 


SUMMARY:  The  National  Indian  Gaming 
Commission  (NIGC),  in  accordance  with 
the  Paperwork  Redu( lion  A(\  of  1995, 
intends  to  submit  to  the  Offi(  e  nf 
Management  and  Budget  lO.MB)  a 
request  to  re\  iew  and  extend  approval 
for  the  information  collection  ac:tivity 
associated  with  the  submission  of  an 
annual  audit  report  pursuant  to  25  CFR 
542.3(d)  by  Indian  tribes  conducting 
gaming  under  the  Indian  Caming 
Regulatory  .Act   As  to  this  information 
collection  actu  itv.  the  NIGC]  solicits 
public  comment  on:  The  need  for  the 
information;  the  practical  utility  of  the 
information  and  whether  the  collection 
of  information  is  necessarv  for  the 
proper  performance  of  NIGC  functions: 
the  acc:uracv  of  the  burden  estimate;  and 
wavs  that  the  NIGC  might  minimize  thi-- 
burden.  ini  luding  the  use  of  automatni 
collection  techniques  or  other  forms  i:t 
information  technologv 
DATES  AND  ADDRESSES:  (  i  ininieiit- 
regarding  the  NIGC's  r\  aluatitm  ■  il  itie 
information  collection  ac:tivitv  and  its 
request  to  OMB  to  extend  aj'prnv.ii  for 
the  information  c;ollection  must  \>r 
received  by  December  14,  2001   When 
pro\iding  c  omment.  a  respondent 
should  specify  the  particular  collection 
acnvitv  to  whic;h  the  comment  pertains. 
.Send  comments  to:  National  Indian 
Gaming  Commission  (Attn:  Mic.hele 
Mitchell),  1441  L  .Street  N\V  .  Suite 
9100.  Washington.  DC  200().t  The  NIGC 
regulation  to  which  the  information 
c;ollection  pertains  is  available  on  the 
NIGC  website,  www  nigc:.go\    The 
regulation  is  also  available  bv  written 
request  to  the  NIGC  (Attn:  Michele 
Mitchell).  1441  L  Street  NW..  Suite 
9100.  Washington.  DC  20005.  m  bv 
telephone  request  at  (202)  632-7003 
This  is  not  a  toll-free  number.  -Ml  other 
requests  for  information  should  be 
submitted  to  Mic  hele  Mitchell  at  the 
above  address  for  the  NIGC 
SUPPLEMENTARY  INFORMATION: 

Title  Minimum  Internal  (jintml 
Standards. 


( >MB  \  umber:  3141-0009. 

Abstnitt:  The  Indian  Gaming 
Regulaton'  Act.  25  U.S.C.  2701  et  seq.. 
authorizes  the  NIGC  to  promulgate 
regulations  sufficient  to  shield  Indian 
gaming  from  corrupting  influences,  to 
ensure  that  the  tribes  are  the  primary 
beneficiaries  of  gaming  and  to  assure 
that  Indian  gaming  is  fair  and  honest. 
The  NIGC  s  Minimum  Internal  Control 
standards  provide  a  baseline  from 
which  to  gauge  whether  a  tribe  has 
implemented  controls  sufficient  to 
protect  the  assets  of  its  gaming 
operation(s).  The  information  required 
by  25  CFR  542.3(d)  is  essential  to  the 
Commissions  ability  to  fulfill  its 
oversight  responsibilities.  This 
evaluation  may  be  completed  within  the 
annual  financial  audit  of  the  gaming 
operation  and  does  not  require  a 
separate  audit  of  the  gaming  operation's 
internal  control  system. 

Respondents:  Indian  tribal  gaming 
operations. 

Estimated  Number  of  Respondents: 
320. 

Estimated  Annual  Responses:  320. 

Estimated  Annual  Burden  Hours  per 
Respondent:  92  hrs. 

Estimated  Total  Annual  Burden  on 
Respondents:  29.440  hours. 

jac  (juclint'  ,\gtut:a. 

L.tiit-'t  ui  :>iull- 

|FR  Dor  01-2';8:?0  Filpd  10-12-01;  8:45  am| 

BILLING   CODE    -S6S  <r    p 


NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee;  Notice  of  Meeting 

In  dctordaiui  witti  i  i di  !.i.  .Xdvisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mame:  Business  and  Operations  Advisory 
Committee  (9556). 

Date/Time:  Octobtir  29.  2001  8:30  dm-5:15 
pm  (EDT)  and  October  30,  2001  8;30  am-2 
pm  (EOTl. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  110.  Arlington,  VA 

Tvpe  of  Meeting:  Open. 

Contact  Person:  Mary  Ann  Birchetl, 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  VA  22230  (703)  292- 
8200. 

Purpose  of  Meeting:  To  provide  advice 
concerning  issues  related  lo  Ihe  oversight, 
development,  and  enhancement  of  NSF's 
business  operations. 

\i;enda 

October  29.  2001 

•  Update  of  Recent  Activities 

•  Follow-up  of  Disc:ussion  Items  from 
Spring  Meeting 


52460 


Federal  Register 'Vol    Bh.  Nd.    H)9  /  Monday.  October  15,  2001 /Notices 


•  Presentation  of  the  President's 
Management  Agenda 

•  (irants  Risk  Management  and  Risk 
\Ianagement 

•  CFO  and  CIO  Audit  Results 

•  Large  Facilities  Management 

•  Granting  Agency  of  the  Future  Research 
Update 

October  30.  2001 

•  Budget  and  Performance  Measures 

•  Workplace  of  the  Future 

•  Public  Law  106-107 

•  Security 

•  Plans  for  Spring  2002  Meeting 

•  Other  Business 

Dated:  Ortober  9.  2001. 
Susanne  Bolton, 
Commiltce  Management  Officer. 
|FR  Doc.  01-2.57R6  Filed  10-12-01:  8:45  am) 

BILLING  COOe  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisoi^  Committee  tor  Environmental 
Research  and  Education 

ACTION:  Change  in  notice  of  meeting. 


SUMMARY;  The  National  Science 
Foundatufn  publishc^i  t  Xfitiro  of 
M*'»^tinu  in  the  Federal  Register  of 
Odnh.r  *    JOOl.  PR  Doc.  01-24686.  on 
pdo.>  '(!4'ri   ;].■(  du.se  of  changes  in 
S(  hf'iji,:.'-  ii  ,>■  tu  the  events  of 
September  11.  2001  a  revised  agenda 
has  been  ( reated. 
DATES: 

October  17.  2001—9  a.m.-5:30  p.m. 
October  18  2001— H  a.m. -2:30  p.m. 
CONTACT  person:  DR  Margaret 
Cavanaugh.  Office  of  [h^'  Director. 
National  .Science  Founiiation.  Suite 
120.T.  4201  Wilson  Blvd..  .\rlington, 
X'lri^iiiM  III  iO   f'hnne  703/292-8002. 

October  17 — Dis(  ussion  of  directions  in 
interdisciplinar\-  environmental 
researc  h 

October  IH— M-etiiii;  with  the  NSF 
Direc  tor,  Frf-i'ntations  on 
"n\'ironmi'ntal  ac  ti\itips  jn  Europe: 
Meeting  uifh  .Kssistant  Director  for 
KdiK  ati'in  and  Hunhin  Rfsources 

Odte.i   ()(  tuber  9.  2001.  ■ 

Susanne  Bolton.  < 

Commiltef  Management  Officer. 

[  R  D'  '    n!-j--f,7  Filed  10-12-01:  8:45  am) 

BILLING  CODE  7555-01-«i 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences: 
Notice  of  Meeting 

In  accordant  e  with  th*'  Federal 
.-\dvisorv  rommittfe  Ar  t  fF'ub  I,  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

tJates/Time:  November  1.  2001— 8:.30  a.m.- 
5:30  p.m.,  November  2.  2001 — 8:30  a.m.-3 
p.m. 

Place:  Holiday  Inn  Arlington  at  Ballston  in 
the  Fairfax  &  Glebe  Rooms,  1-66  and  Glebe 
Road.  4610  North  Fairfax  Drive.  Arlington. 
VA  22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas  Spence. 
Directorate  for  Geosciences,  National  Science 
Foundation.  Suite  705,  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230.  Phone 
703-292-8500. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda 

Day  1 

Opening  and  agenda 

Directorate  activities  and  plans 

GPRA 

Divisional  Subcommittee  Meetings 

Day  2 

Education.  Human  Resources,  and  Diversity 
Direfitorate  activities  and  plans 

Dated:  October  9,  2001. 
Susanne  Bolton. 
Committee  Management  Officer. 
|FR  Df)(    01-25769  Filed  10-12-01:  8:45  am] 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  tor  Mathematical 
and  Physical  Science:  Notice  of 
Meeting 

In  accordance  with  Federal  .Ad\  isory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Advisory  Committee  for 
Mathematical  and  Phvsical  Science  (#66). 

Dofe.s/T/nie.s.  October  31.  2001  — 12  Noon- 
6  PM:  November  1.  2001—8  AM-<i  PM:  and 
November  2.  2001—8  AM-4:30  PM. 

Place:  NSF.  Room  1235.  4201  Wilson 
Boulevard.  .Arlington.  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Morris  L.  Aizenman. 
Senior  Science  Associate.  Directorate  for 
Mathematical  and  Physical  Sciences.  Room 
1005.  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
(703)  292-8807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  .NSF  science 
and  education  activities  within  the 
Dire<:torate  for  Mathematical  and  Physical 
Sciences. 

Agenda:  Briefing  on  status  of  MPS 
Divisions  to  new  members;  Briefms  on 


current  status  of  Directorate;  .Assessment  bv 
MPS.AC  of  Directorate  Performance  for  FY 
2001.  Review  by  MPSAC  of  Division  of 
.Astronomical  ,St:iences:  Review  hv  MPS.AC  of 
Division  of  Materials  Research:  and  Report  hv 
.VIPS.AC  Educ;ation  Liaison  Ckoup. 

Summan-  .Minutes:  May  be  obtained  from 
the  contact  person  listed  above. 

Dated:  October  9.  2001. 
Susanne  Bolton. 

Committee  .V/onuyemenf  Officer 

[FR  Doc.  01-257f)H  Filed  10-12-01;  8:45  am] 

BILLING  CODE  75S&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-373  and  50-374] 

LaSalle  County  Station,  Units  1  and  2; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
(Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company  (FGC').  LLC. 
formerly  (Commonwealth  FCdison 
Compan\'  (ComEd).  to  withdraw  its 
November  10,  2000.  application  for 
proposed  amendment  to  Facilitv 
Operating  License  Nos.  NPF'-ll  and 
NPF-18  for  the  LaSalle  County  Station. 
L'nits  1  and  2.  located  in  LaSalle 
County.  Illinois. 

The  proposed  amendment  would 
ha\e  revised  sexeral  sections  of  the 
Technical  Specifications  (TS)  and  added 
a  new  TS  section  to  incorporate 
Oscillation  Power  Range  Nlonitor 
(OPRM)  Instrumentation. 

The  Commission  had  previouslv 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  [December  27, 
200C  (6.5  FR  81911).  However,  by  letter 
dated  September  6,  2001.  the  licensee 
withdrew  the  proposed  c:hange.  The 
withdrawal  request  was  based  on  the 
extended  time  period  General  Electric 
(Company  is  projecting  to  resolve  the 
OPRM  issue  (i.e..  12  to  18  months), 
potential  changes  needed  to  the  licensee 
submittals  to  address  the  ncm- 
conservative  OPRM  assumptions,  and 
discussions  with  the  Commission  staff 
on  August  7,  2001 

For  turther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  10.  2000. 
and  the  licensee's  letter  dated 
September  6.  2001,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Ruckville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
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d\'ailablf'  rpc;ords  will  be  accessible 
electronically  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site.  bttp://^\^^■\^■.nrc.gov/\'RC/ 
ADAMS  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC:  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-41. S-4737  or 
by  e-mail  to  pdr&nrc.gov. 

Dated  at  Rockville.  Maryland,  this  4th  da\ 
of  October  2001 

For  the  Nui  It-ai  Rpgulator\  ('ommission. 
William  A.  Macon,  Jr., 
Prajnt  Manager.  Section  2.  Projf^rt 
Ihrcctorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Siiclear  Reactor 
Regulation. 
IFR  Dor.  01-2.588H  )  il.nl  1U-12-U1.  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company, 
et  ai;  Maine  Yankee  Atomic  Power 
Station;  Notice  of  Receipt  and 
Availability  for  Comment  of  Revised 
License  Termination  Plan 

The  Nuclear  Regulatory  Commission 
(NRC  or  the  Commission)  is  in  receipt 
of  and  is  making  available  for  public 
inspection  and  comment  Revision  2  to 
the  License  Termination  Plan  (LTP)  for 
the  Maine  Yankee  Atomic  Power  Station 
(MYAPS)  lr)cated  in  Lincoln  Countv. 
Maine. 

Maine  Yankee  Atomic  Power 
Company  (MYAP(")  submitted  its 
proposed  LTP  for  MYAPS  by 
application  dated  lanuary  13.  2000  The 
NRC  published  notice  of  the  receipt  and 
a\ailability  for  comment  of  the  LTP  in 
the  Federal  Register  on  March  23.  2000 
(65  FR  15fi57),  On  June  1.  2001.  MYAPC 
filed  Revision  1  to  the  LTP.  The  NRC 
published  notice  of  the  receipt  and 
availability  for  comment  of  LTP 
Revision  1  in  the  Federal  Register  on 
lune  22.  2001  (66  FR  33580). 

On  August  13.  2001,  MYAPC  filed 
Revision  2  to  the  LTP  The  MYAPS  LTP 
Revision  2  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flmt  North.  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland,  \shere  it 
may  be  examined,  and/or  copied  for  a 
fee.  Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  Component  on 
the  NRC  Web  site,  http://\u\~i\  nrc  gov 


(the  Electronic:  Reading  Room)  In 
addition,  the  revised  LTP  ma\  be 
accessed  on  tlie  NHWPf'  \m'Ii  --ite, 
www  inninpyankef  ( om 

Comments  regarding  the  M'^'Ai'S  LTP 
may  be  submitted  in  writing  and 
adciressed  to  Mr  Mi(  hael  Webb.  Mail 
Stop  0-7  Dl.  r.S,  Nuc:lear  Regulator*' 
Commission.  Washington.  DC  20555- 
0001.  telephone  (30lf  415-1347  or  e- 
mail  mkw^nrr.g(j\ . 

Dated  at  Roc:kville.  Mars'iand,  this  10th  dav 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert  .\.  Gramm. 

C.liu-t.  Sfctiun  1 .  Project  Directorate  IV. 
Division  of  Licensing  Project  Management. 
Office  ofSluclear  Reactor  Regulation. 
•FR  Dor.  01-25889  Filed  10-12-01;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena:  Notice 
of  Meeting 

The  .ACiRS  Suhcomnutte.'  on  Thermal- 
H\drauli(  Phenomena  will  hnjd  -i 
meeting  on  October  25-26.  2001.  Room 
T-2B3.  1154.=!  R(i(  k\ille  Pike,  Rockville, 
Maryland 

Portion^  of  the  meeting  may  be  closed 
to  public  attendance  to  discuss  General 
Electric  (CE)  Nuclear  Energv  proprietary 
information  per  5  U  S  C.  5.5'2h(c)(4). 

The  agenda  for  th''  ^ulijec  t  meeting 
shall  be  as  follows 
Thurschiv.  (kto}wr25.  2001  —  1  p.m. 

until  thf  (  onrluaion  of  business 
Fnduv.  ()i'tnhi^r26.  2001—8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
application  h\  the  Exelon  (ienerating 
(Company  for  core  power  u[)r.i!rs  fni  !ti. 
[Dresden  Nuc:lear  Power  Station.  I  nit-  J 
)y  3.  and  the  Quad  Cities  Nuc  lear  Powii 
Station.  I'nits  1  &  2.  Thi-  jnupus,.  nf  th;- 
meeting  is  to  gather  inloniiatinn, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
ac:tions.  as  appropriate,  for  de)il)eration 
by  the  full  Committee 

Oral  statements  mav  be  presented  hy 
members  of  the  public  with  the 
concurrenci^  of  the  Subcommittc>e 
(Chairman  Written  statements  will  he 
ace  epted  and  made  available  to  the 
Committee.  Elec:tronic:  rec urdings  will 
be  permitted  onlv  during  thnsc  [lortions 
of  the  meeting  that  are  open  to  the 
[lublic;.  and  (questions  nia\  be  asked  only 
b\'  members  of  thi^  Subi  ommittee.  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  shoul(i  notify 
the  cognizant  A("RS  staff  i'nt;ii)eer 


named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Exelon  Generating  Company.  GE 
Nuclear  Energy,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer.  Mr.  Paul  A.  Boehnert 
(telephone  301-415-8065)  between  7:30 
a.m.  and  4:30  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

D.itcd   O(tnber5,2001. 
Stilt  K.thiidiir 

Asi^ocialr  Dirvitor  for  Technical  Support. 
IFR  Doi    m-2riH87  Filed  10-12-01:  8:4.t  am] 

BILLING  CODE   '■i90-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Varlabte-Rate  Premium 
Interest  on  Late  Premium  Payments 
Interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  Withdrawal  Liability: 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency;  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

i-s;,niptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
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convenience  of  the  public  Interest  rates 
are  also  published  on  the  PBGC's  W»'b 

site  (http:.'/www.pbgc,gov), 

DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
pavment  years  beginning  in  October 
2001,  The  interest  assumptions  fftr 
performing  multiemplover  plan 
valuations  following  mass  withdrawal 
under  part  4281  applv  to  valuation  datp-> 
occurring  in  November  2001.  The 
interest  rates  for  late  premium  payments 
under  part  4007  and  ffir  underpavments 
and  overpayments  of  singk-emplover 
plan  termination  liability  under  part 
4062  and  multiemplover  vvithdraudl 
liability  under  part  4219  apply  to 
interest  accruing  during  the  fourth 
quarter  iOctober  through  Decf^mber)  of 
2001 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  I  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guarantv  Corporation. 
1200  K  Street.  N\V  ,  Washington.  DC 
20005,  202-,326-4024   (TTY  TDD  users 
may  call  the  Federal  relay  service  toU- 
frpe  at  1-800-877-8  539  and  ask  to  be 
connected  tn  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)l31(E)(iii)(IIi  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  lERISA)  and  ^4006  4(b)(1) 
of  the  PBGC  s  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  {the 
"required  interest  rate"!  in  determining 
a  single-emplover  plan's  variable-rate 
premium  The  required  interest  rate  is 
the  "applicable  percentage"  ^currentlv 
85  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 

premium  payment  vear  ")  The  vield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G  1 3  and  H  1 5 

The  required  interest  rate  tn  be  usf^d 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  October  2001  is  4  66  percent  (j  --  85 
percent  of  the  5  48  percent  yield  figure 
for  September  2001). 

The  following  table  lists  the  requirt^d 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
November  2000  and  October  2001 


For  premium   payment   years  be- 
ginning  in 

November  2000  

December  2000  

January  2001   

Februar/  2001  

Marcti  2001   

Apnl  2001  

May  2001    

June  2001   

July  2001    

August  2001  

September  2001   

October  2001   


The  re- 
quired in- 
terest 
rate  Is 


4  93 
4  91 
4  67 
471 
463 
454 
4.80 
4.91 
482 
4  77 
4  66 
4  66 


Late  Premium  Payments; 
l.^nderpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly. 
4^4062.7  of  the  PBCiC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA  The  secti(m  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  2001,  as  announced  by  the 
IRS,  is  7  percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 

Through 

Interest 

rate 
(percent) 

7/1/95  

4/1/96     

7  1/96  

4198     

3/31/96  

6/30/96  

3/31/98  

12.31 '98  

3/31 '99     

3/31/00  

9 
8 
9 
8 

11 '99  

7 

4/1'99     

8 

4/1/00    

3/3V01    

9 

4/1/01    

6/30/01      

12/31/01   

8 

7/1/01   

7 

Underpayments  and  Overpayments  of 
.Multiemployer  Withdrawal  Liability 

Section  4219  32(b)  of  the  PBGCs 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 


is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  fourth 
quarter  (October  through  December]  of 
2001  (i.e.,  the  rate  reported  for 
September  17.  2001)  is  6.50  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 


Through 


Interest 
rate  (per- 
cent) 


10/1/95  

3/31/96  

8  75 

4/1/96  

7/1/97 

6/30/97  

12/31/98  

8.25 
8  50 

1/1/99     

9/30/99  

12/31/99  

7  75 

10/1/99  

8  25 

1/1/00      

3/31/00 

8  50 

4/1/00       ,    , 

6/30/00  

3/31/01    

8  75 

7/1/00   

9  50 

4/1/01    

7/1/01 

6/30/01   

9/30/01   

12/31/01   

8  50 
700 

10/1/01    

6  50 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
November  2001  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  October  2001. 
)ohn  Seal, 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation 
(FR  Doc.  01-25904  Filed  10-12-01;  8:4.=i  am) 
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POSTAL  RATE  COMMISSION 

Mailing  Facility  Visit 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  commission  visit. 


8  75 

825 

850 

775 

825 

8  50 

8  75 

950 

8  50 

700 

650 

SUMMARY:  Members  of  the  Commission's 
staff  will  visit  the  Moore  Business 
Communication  Services'  Thurmont. 
Marvland  facility  on  November  6,  2001. 
beginning  at  8:30  a.m.  The  purpose  of 
the  visit  is  to  attend  a  training  session 
that  reviews  the  preparation  of 
workshared  First-Class  Mail. 
DATES:  The  visit  is  scheduled  for 
Tuesday.  November  6.  2001. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel. 
Postal  Rate  Commission.  Suite  300. 
1333  H  Street  NW.,  Washington.  DC 
20268-0001,  202-789-6820. 

Dated:  October  9.  2001 
Steven  W.  Williams, 

Acting  Serrptan 

|FR  Doc.  01-25908  Hied  10-12-01;  8:45  am] 

B4LUNG  CODE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25206;  File  No.  812-12570] 

Nationwide  Life  Insurance  Company,  et 
al. 

October  5.  2001 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission") 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940 
(■■1940  Act"). 


Applicants:  Nationwide  Life 
Insurance  Company  ("Nationwide"),  the 
Nationwide  Variable  Account  (the 
"Separate  Account"):  and  Nationwide 
Investment  Sen'ices  Corporation 
(■■NISC"). 

Summon'  of  the  Application: 
Applicants  seek  an  order  pursuant  to 
Section  26(c)  of  the  1940  Act.  to  permit 
the  substitution  of  shares  of  the  Prestige 
Balanced  Fund — Class  A  with  shares  of 
the  Nationwide  Separate  Account 
Trust— IP  Morgan  NSAT  Balanced 
Fund,  and  shares  of  the  Prestige 
International  Fund — Class  A  with  shares 
of  the  Templeton  Foreign  Fund — Class 
A,  currently  held  in  the  Separate 
Account. 

Filing  Date:  The  Application  was  filed 
on  lulv  11.  2001,  and  amended  on 
Octobers,  8001. 

Hearing  or  Notification  of  Hearing:  An 
Order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 


hearing.  Interested  persons  mav  request 
a  hearing  by  writing  to  the  SfH;n>tdr\  of 
the  Commission  and  ser\-ing  .'Xpplicant.s 
with  a  copv  of  the  request.  personall\  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Oimmission  bv  5  30 
p.m.  on  October  30.  2001.  and  should  he 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  senice. 
Hearing  requests  should  stale  the  nature 
of  the  requester's  interest,  the  reason  ioT 
the  request,  and  the  issues  contested 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  ,Sec;ret.ir\  of 
the  Commission 

ADDRESSES:  Secret Hr>.  Sec  unties  and 
Exchange  Commission.  450  Fihh  Strt'ft 
NW..  VVashington  DC  20549-0609 
Applicants.  Nationwide  Life  insurance 
Company.  Attn:  Heather  Harker,  One 
Nationwide  Plaza.  l-09-\'3  f'olumbus. 
Ohio  43215 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Atkins.  Attornev,  at  (202)  942- 
0668,  or  Keith  Carpenter.  Branch  Chief 
at  (202)  942-0679.  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application  The  complete  .^pplic  alion 
is  available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission 
450  Fifth  Street.  NW,.  Washington,  DC 
20549-0102  (tel    (202)942-8090). 

Applicants'  Representations 

1.  Nationwide  is  a  stock  life  insuranc  e 
company  organized  under  the  laws  of 
the  State  of  Ohio  Nationwide  is 
licensed  to  do  business  in  the  fifty 
states,  the  District  of  Columbia,  and 
Puerto  Rico  Nationwide  offers 
traditional  group  and  indi\idual  life 
insurance  products  as  well  as  grnij[)  and 
individual  fixed  and  variable  annuity 
contracts  Nationwide  is  a  wholly 
owned  subsidiary  of  Nationwide 
Financial  Services,  Inc    (  "NFS'  )  NFS.  ,i 
Delaware  corporation,  is  a  publicly 
traded  holding  company  with  two 
classes  of  common  stoc  k  outstanding. 
each  with  different  voting  rights  This 
enables  Nationwide  Corporation  (the 
holder  of  all  the  outstanding  Class  B 
Common  Stock)  to  control  NFS 
Nationwide  Corporation  stock  is  held  t)\ 
Nationwide  Mutual  Insurance  Companv 
(95.24%)  and  Nationwide  Mutual  Fire 
Insurance  Company  (4.76%).  the 
ultimate  controllers  of  Nationwide. 

2  The  Separate  Ac:c:ount  was 
established  bv  Nationwide  for  the 
purpose  of  funding  variable  annuity 
contracts.  The  Separate  Ac  count  was 
established  under  Ohio  law  on  Marc:h  3, 
1976  as  a  segregated  asset  account  of 


Nationwide  and  is  registered  under  the 
1940  Ac:t  as  a  unit  investment  trust  (File^ 
No  81 1-2716)  The  Separate  Account 
supports  Deferred  Variable  Annuity 
Contracts  (the  '"Contracts")  registered 
under  the  Set  lintii-  Ac  t  of  1933  (File 
Nos  2-5H()4  ■:    ■  *  ■.   .S0481).  Applicants 
incorporate  by  reference  the  registration 
statements  corresponding  to  the 
aforementioned  Contracts  to  the  extent 
necessar\'  to  support  and  supplement 
the  descriptions  and  representations  in 
this  Amended  Application. 

3  The  Contracts  may  be  sold  to 
individuals  as:  (i)  Individual  Retirement 
.\!Hiii:t!i'^      lR.^s   )  which  are  governed 
[i\  -stM  111,11  ■iDMibj  of  the  Internal 
Revenue  Code  ("Code");  (ii)  Simple 
IR.^s  which  are  governed  by  Section 
4081  pi  of  the  Code:  (iii)  SEP  IRAs  which 
are  governed  by  Section  408(k)  of  the 
Code;  (iv)  Roth  IRAs  which  are 
governed  by  Section  408A  of  the  Code; 
or  (v)  qualified  Contracts  (to  qualified 
plans  on  behalf  of  plan  participants) 
which  mav  qualib,'  for  special  tax 
treatment  under  Section  401  of  the 
Code  The  Contracts  are  not  sold  as  non- 
qualified annuities. 

4  Each  Contract  has  a  variable 
investment  component  that  allows  the 
investor  to  allocate  purchase  payments 
among  a  specific  menu  of  underlying 
mutual  fund  options.  One  of  the 

(  iintracts  (File  No  2-580431  provides 
for  a  fixed  account  hHih  .itmn  which  is 

suppcirtecl  |)\   !li>'  .)ss.'t<      f  \,i'i'  iiwide's 
general  rti  (  1  Hint    Tdi' .iMu'i  (    'liir.ji  i 
(File  No   3.1,1-80481)  peinbt-  ,,,!  •■  .itions 
to  Nationwide's  Guaranieeii  1 1  lUi 
Options  (   CTOs  ■)  The(;T{)s  provide  a 
guarantf^'d  rate  of  interest  over  four 
different  maturity  durations:  three  (3), 
five  (5).  seven  (7J,  or  ten  (10)  years.  For 
the  duration  selected.  Nationwide 
declares  a  guaranteed  interest  rate  and 
credits  that  rale  ti  .cuounts  allocated  to 
theCTO.  If  the  m\.-~ tor  withdraws 
allocations  fmm  tin  i  tTO  prior  to  the 
end  of  the  interes;  r.t'e  guarantee  period, 
the  withdfHWrtl  i~  ^ii!i|tH:t  to  a  market 
value  Hdiustnient 

■S  The  Separate  Account  maintains 
separate  sub-accounts  for  each 
liiiderlving  mutual  fund  available  under 
the  (  ontracts  The  mutual  funds  are  the 
underlying  investments  on  which  the 
performance  for  each  Contract  is  based. 
( .ontract  owners  may  currently  choose 
to  have  purchase  payments  allocated  to 
one  or  more  sub-accounts  which  invest 
Ml  the  underlying  mutual  funds. 

6.  The  prospectus  portion  of  the 
registration  statements  for  the  Contracts 
contains  provisions  stipulating 
Nationwide's  right  to  substitute  shares 
of  one  underlying  mutual  fund  for 
shares  of  another  underlying  mutual 
fund  already  purchased  or  to  be 
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purchased  in  the  future  with  purchase 
payments  made  under  the  Contracts  in 
the  event  that:  (i)  The  underlving 
mutual  fund  options  currentlv  available 
under  the  Contracts  are  no  longer 
available  for  investment  b\  the  Separate 
Account:  or  (ii)  in  the  judgment  of 
Nationwide's  management,  further 
in\estment  in  such  underlving  mutual 
fund  shares  is  inappropriate  in  view  of 
the  purposes  of  the  Contrac:t(s). 

7.  The  Separate  Account  offers 
Prestige  International  Fund — Class  A 
and  Prestige  Balanced  Fund — Class  A. 
series  of  Nationwide  Mutual  Funds 
("NMF")  (formerly  Nationwide 
Investing  Foundation  III).  According  to 
its  registration  statement.  Nationwide 
Mutual  Funds  was  established  and 
organized  as  an  Ohio  corporation  b\-  a 
Declaration  of  Trust,  as  subsequenth 
amended,  rm  October  30,  1997,  as  a 
diversified.  r)pen-end  management 
investment  company.  Invpstm^nt 
management  and  ad\'isory  services  are 
provided  to  NMF  pursuant  to  an 
investment  management  agreement 
entered  into  with  \'i!lano\-d  Mutual 
Fund  Capital  Trust  C'V'MF")   Be>i(it'> 
Prestige  Internatumal  Fund  and  Prestige 
Balanced  Fund,  NMF  has  39  other 
portfolios. 


H  .Applicants  ha\e  been  informed  by 
\'MF  that  it  wishes  to  liquidate  the 
Prestige  International  Fund — Class  A 
and  Prestige  Balanced  Fund — Class  A 
and  terminate  all  operations  of  such 
funds.  The  reasons  proffered  by  V'MF  for 
this  decision  are  as  follows: 

9.  When  the  Prestige  International 
Fund  and  the  Prestige  Balanced  Fund 
(collectively  referred  to  throughout  this 
paragraph  as  the  "Fund")  were  created, 
it  was  anticipated  that  the  Funds  would 
be  offered  as  an  investment  option  for 
certain  variable  annuit\  contracts  as 
well  as  for  sale  to  the  public  as  stand- 
alone investments.  The  Funds,  however, 
have  not  attracted  sufficient  assets  to 
grow  to  an  efficient  size  and  are  no 
longer  expected  to  do  so  Additionallv, 
on  a  longer-term  basis,  the  Funds  have 
been  out-performed  by  other  mutual 
funds  with  similar  objectives  The 
Applicants  have  also  been  informed  bv 
NMF  that  NMF  is  scheduling  a 
shareholder  meeting  and  preparing  a 
proxy  solicitation  to  all  shareholders  in 
order  to  allow  the  shareholders  to  vote 
on  NMF's  decision  to  liquidate  the 
Funds.  Since  the  decision  to  ask 
shareholders  to  approve  liquidation  of 
the  Funds,  the  Funds  are  neither  being 
actively  marketed  to  the  public  nor  are 


they  being  offered  thorough  other 
Nationwide  Separate  Accounts. 
Consequently  their  assets  are  not 
growing  and  thus  it  is  not  expected  that 
the  Funds  will  attain  economies  of 
scale.  Accordingly,  all  shareholders, 
including  beneficial  shareholders.' 
Contract  owners  having  interests  in  the 
Separate  Account,  will  be  better  ser\ed 
with  the  alternative  to  the  Funds. 

10.  In  light  of  the  foregoing,  as  well 
as  the  following  representations  and 
analyses,  the  Applicants  propose  to 
substitute  shares  of  the  Prestige 
Balanced  Fund — C^lass  A  with  shares  of 
the  Nationwide  Separate  Account 
Trust — J, P.  Morgan  NSAT  Balanced 
Fund  and  shares  of  the  Prestige 
International  Fund — Class  A  with  shares 
of  Templeton  Foreign  Fund — Class  A. 

1 1.  Information  concerning  the 
Substituted  Funds  and  Replacement 
Funds,  as  well  as  additional  rationale 
for  each  replacement  proposed  in  this 
Amended  Application  is  provided 
below. 

12.  Prestige  Balanced  Fund — Class  A 
to  be  replaced  with  the  Nationwide 
Separate  Account  Trust — JP  Morgan 
NSAT  Balanced  Fund 


Substituted  fund 


Replacement  fund 


Prestige  Balanced  Fund — Class  A 

Investment  Objective  The  Fund  seeks  a  tiigh  total  return  from  a  di- 
versified portfolio  of  equity  and  tixed  income  securities.  Under 
normal  market  conditions  the  Fund  will  nvest  approximately 
60°c  of  Its  assets  m  equity  securities  ana  40°o  in  fixed  income 
secunties  (including  U  S  Government  corporate  mortgage- 
backed  and  asset-backed  securities)  The  equity  securities  will 
pnmarily  be  securities  of  large  and  medium  sized  companies  in- 
cluded in  the  Standard  &  Poors  500  Index  The  fixed  income  se- 
cunties held  by  the  Fund  will  generally  be  investmeni  grade  se- 
cunties or  unrated  secunties  of  comparable  quality  although  a 
portion  of  the  Fund  s  fixed  income  will  be  invested  in  securities 
rated  below  investment  grade  (these  securities  are  commonly 
known  as  junk  bondsi  Vilianova  Mutuai  Fund  Capital  Trust 
sen/es  as  the  Fund  s  investme-nt  adviser  and  J  P  Morgan  Invest- 
ment Management  Inc  is  the  Fund  s  sub-adviser. 


Nationwide  Separate  Account  Trust— J P  Morgan  NSAT  Balanced 
Fund  (formerly.  Nationwide  Balanced  Fund) 

Investment  Ob)ective  The  Fund  seeks  a  high  total  return  from  a  diver- 
sified portfolio  of  equity  and  fixed  income  secunties  Under  normal 
market  conditions  the  Fund  will  invest  approximately  60°o  of  its  as- 
sets in  equity  securities  and  40°'o  in  fixed  income  securities  (includ- 
ing U  S  Government,  corporate,  mortgage-backed  and  asset- 
backed  secunties)  The  equity  securities  will  primanly  be  securities 
of  large  and  medium  sized  companies  included  in  the  Standard  & 
Pcwrs  500  Index  The  fixed  income  secunties  held  by  the  Fund  will 
generally  be  investment  grade  secunties,  or  unrated  securities  of 
comparable  qualrty  although  a  portion  of  the  Funds  fixed  income 
will  be  invested  in  securities  rated  t)elow  investment  grade  (these 
securities  are  commonly  known  as  junk  tx)nds)  Vilianova  Mutual 
Fund  Capital  Trust  serves  as  the  Fund's  investment  adviser  and  J  P. 
Morgan  Investment  Management  Inc  is  the  Fund's  sub-adviser 


Substituted  Fund 

Replacement  Fund 

Prestigp  Balanced 

Nationwide  Separate 

• 

Fund — Class  A 

account 
Trust— IP  Morgan 

NSAT 
Balanced  Fund 

Adviser  

Vilianova  Mutual 

Vilianova  Mutual 

Fund 

Fund 

Capital  Trust 

Capital  Trust 

Subadv  iser  

• 

I.P.  .Morgan  Invest- 
ment Management, 

I.P  Morgan  Invest- 
ment Management, 

Inc. 

Inc, 

With  rf imbursemenls,' wdiwrs 

as  of  12/31/00): 

Management  Fees  

0,75% 

0.75% 

Other  Expenses  

0,10% 

0.15% 

12b-l  Fees „ 

0,25% 

0  00% 

Tutdl  Expenses  

1.10% 

0,90% 
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Without  re-imbarsemunts/uaiver.s  (as  oi  12/31/00): 

Management  Fees    , 

Other  Expenses  

12b-l  Fees  


Total  Expenses 


1.07% 


Specific   assets   and   performance   information   as  of  June   20,   2001.   is  as  follows   (performance  represents  average 

annual  total  returns): 


Substituted  Fund 

Replacement  Fund 

Prestige  Balanced 

Nationwide  Separate 

Fund — Class  A 

Account 
Trust— IP  Morgan 

NSAT 
Balanced  Fund 

Inception  Date  

11/02/98 

10/31/97 

Fund  Assets  as  of  06/30/01  (in  millions)  

$2,700,000.00 

$135,600,000.00 

1  Year  

-4.53% 
N/A 
N/A 
4.74% 

-4.56% 

3  Year  

0.00% 

.T  Year  

N/A 

Inception  to  06 '30/01    

2/23% 

13.  The  Prestige  Balanced  Fund  is 
managed  bv  V'illanova  Mutual  Fund 
Capital  Trust  CVMF')  VMF  is 
indirectly  affiliated  with  the  .Applicants 
The  Fund  is  subadvised  bv  IP,  Morgan 
Investment  Management,  Inc  ('  J.P 
Morgan").  J.P.  Morgan  is  not  affiliated 
with  the  Applicants. 

14.  Applicants  therefore  propose  to 
substitute  the  Prestige  Balanced  Fund — 
Class  A  shares  ("Substituted  Fund") 
into  the  Nationwide  Separate  Account 
Trust — IP  Morgan  NSAT  Balanced  Fund 
("Replacement  Fund").  Both  the 
Substituted  Fund  and  the  Replacement 
Fund  are  in  Trusts  that  are  managed  by 
affiliates  of  the  Applicants. 

15.  The  Substituted  Fund  and  the 
Replacement  Fund  ha\e  essentially 
identical  in\estment  obiecti\es.  The 
Substituted  Fund  and  Replacement 
Fund  have  the  .same  fund  adviser  and 
sub-adviser.  Further,  the  underlying 
mutual  fund  expenses  of  the 
Replacement  Fund  with,  and  without, 
reimbursements  are  significantly  lower 
in  comparison  to  the  Substituted  Fund 
Applicants  represent  that  neither 


Nationwide  nor  any  of  its  affiliates  will 

receive  an  increase  in  servicing  fees  or 
other  form  of  revenue  associat'^d  with 
the  offering  of  the  Nationwide  S.  [Mrat' 
Account  Trust — I. P.  Morgan  NSAl 
Balanced  Fund  as  the  Replacement 
Fund  as  described  herein 

16,  The  Applicants  assert  that  tlie 
proposed  substitution  is  appropriate 
and  in  the  best  interest  of  the  Contract 
owners  The  Replacement  Fund 
maintains  essentiallv  an  identu  al 
investment  objective  as  the  Subslituti'd 
Fund  with  the  same  investment  adviser 
and  sub-ad\iser.  while  benefiting  from 
the  economies  of  scale  of  the  much 
larger  Replacement  Fund  with  uell  .imt 
SI. 15  million  in  assets  as  compared  to 
the  S2.7  million  in  assets  of  the 
Substituted  Fund   The  Replacement 
Fund  has  lower  expenses,  as  well  as 
good  prospetits  for  i^rowth 

17,  At  tne  time  of  the  substitution,  liie 
aggregate  fees  and  expenses  of  the 
Replacement  Fund  are  expected  to  be 
lower  than  those  of  the  Substituted 
Fund.  Applicants  agree  that  Nationwide 
will  not  increase  the  Contract  charges  or 


the  total  separate  account  charges  (net  of 
any  waiver  or  reimbursement)  of  the 
sub-accounts  that  invest  in  the 
Replacement  Fund  for  those  Contract 
Dwner':  ah    were  Contract  owners  at 
tht  ;ii;i.     ;  :•.]>'  substitution  for  a  period 
of  two  years  from  the  date  the 
Commission  Order  requested  herein  is 
received.  Nationwide  further  agrees  that 
I  th>  '   I  i!    ju'rating  expenses  for  the 
Repidi  '  ini  ir  Fund  (taking  into  account 
anv  expense  reimbursement  or  waiver) 
f  r  .i!!\  fi^i  n!   i  wirier  for  the  two-year 
[  ■  n    1  t   li    \  iio:  the  date  of  the  Order 
i>x(  eed  on  an  annualized  basis  1.10%  of 
th-  average  daily  net  assets  of  the 
separate  account.  Nationwide  will  make 
a  corresponding  reduction  (through 
reimbursement  or  waiver)  in  the 
separate  account  expenses — at  the  end 
of  that  quarter — of  the  sub-accounts  that 
invest  in  such  Replacement  Fund  for 
Contract  owners  who  were  Contract 
owners  at  the  time  of  the  substitution. 

18.  Prestige  International  Fund — Class 
A  to  be  replaced  with  Templeton 
Foreign  Fund — Class  A. 


Substituted  tund 


Replacement  fund 


Prestige  International  Fund — Class  A 

Investment  Objective  Capital  appreciation  The  Funds  seeks  to  ac- 
complish Its  investment  ob)ective  by  investing  pnmanly  in  equity 
secunties  of  non-United  States  companies  that,  in  the  opinion  of 
Its  subadviser.  are  inexpensively  priced  relative  to  the  return  on 
total  capital  or  equity  The  Fund  invests  pnmanly  in  equity  secu- 
rities of  non-United  States  companies  Under  normal  market  con- 
ditions, the  Fund  will  invest  at  least  80%  of  the  value  of  its  total 
assets  in  the  equity  secunties  of  companies  within  at  least  three 
different  countnes  (not  including  the  United  States)  Villanova 
Mutual  Fund  Capital  Trust  serves  as  the  Fund's  investment  ad- 
viser and  Lazard  Asset  Management  is  the  Fund  s  subadviser 


Templeton  Foreign  Funo — Class  ^ 

Investment  Otjjective  Seeks  lonaterm  capital  growth  through  a 
flexible  policy  of  investing  n  stocks  and  debt  obligations  of  com- 
panies and  governments  outside  the  United  States,  including 
emerging  markets  Depending  upon  current  market  conditions 
the  Fund  generai'v  invests  up  to  25%  of  its  total  assets  m  debt 
securities  of  companies  and  governments  located  anywhere  in 
the  wond  Tempieion  Investment  Counsel,  IrK,  serves  as  ttie 
Fund  s  investment  adviser 


Substituted  Fund  \  Replacement  Fund 

Prestige  Intemationla       Templeton  Foreign 

Fund — Class  A  Fund — Class  A 
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.adviser 


Subad\ 


With  rpimbursements.  waivers  (as  of  12/31/00): 

Management  Fees   

Other  Expenses  

12b-t  Fees  


Total  Expenses 


Villanova  Mutual 

Templeton  Investment 

Fund 

Counsel.  Inc. 

Capita!  Trust 

Lazard 

.Asset  Manage- 

N/A 

ment 

0.85% 

0,61% 

0.20% 

0.29% 

0.2.5% 

0.25% 

1.30% 

1.15% 

VVithou!  reimbursements' waivers  las  of  12/31/00): 

Management  Fees   

Other  Expen.ses  

12b-l  Fees   


Tijtal  Expenses 


085% 
1.54% 
0.25% 


N/A 
N/A 
N/A 


2.64% 


M/A 


Specific  assets  and  performance  information  as  of  June  30,  2001  is  as  follows  (performance  represents  average  annual 
total  returns): 


incept  ion  Date  

Substituted  Fund 
Prestige  International 

Fund — Class  A 
n.'a2'98 
514,600.000  00 
-20,13%, 
N/A 
N/A 
-  0.93% 

Replacement  Fund 
Templeton  Foreign 

Fund — Class  .A 
10/05/82 

Fund  .Assets  as  of  6/30/01  

59  562  581  603  00 

1  Year    

-3  03% 

5  Year  

5.90% 

5  Year  

7  06% 

Inception  to  6'30'01     ... 

14  32% 

19  The  Prestige  International  Fund  is 
managed  bv  Villanova  Mutual  Fund 
Capital  Trust  C-VMF")  VMF  i^ 
indirectly  affiliated  with  the  .Applicants. 
The  Prestige  International  Fund  is 
subadvised  by  Lazard  Asset 
Management  ("LAM"),  LAM  is  not 
affiliated  with  the  Applicants 

20.  Applicants  therefore  propose  to 
substitute  the  Prestige  Internatinndl 
Fund — C~.ldss  .A  shares  ("Substituted 
Fund"!  into  the  Templeton  Foreign 
Fund — Class  A  ("Replacement  Fund"). 
The  Substituted  Fund  is  managed  h\  .in 
affiliate  of  the  Applicants,  Neither  the 
Replacement  Fund  nor  its  investment 
adviser  is  affiliated  with  the  .Applicants 

21   The  Substituted  Fund  and  the 
Replacement  Fund  have  substantialh 
similar  investment  (objectives  of  lapital 
appreciation  through  investing  in 
foreign  securities.  In  addition,  the 
Replacement  Fund  has  had  better  long- 
term  historical  performanc:e  as  well  as  a 
larger  asset  base  than  the  Substituted 
Fund.  Further,  the  underlying  mutual 
fund  expenses  of  the  Replacement  Fund 
are  significantly  lower  in  comparison  to 
the  Substituted  Fund   Applicants 
represent  that  neither  Nationwide  nor 
any  of  its  affiliates  will  recei\e  an 
increase  in  servicing  fees  or  anv  other 
form  of  revenue  associated  with  the 
offering  of  Templeton  Foreign  Fund — 
Class  A  as  the  Replac:ement  Fund 
described  herein, 

22.  The  Applicants  assert  that  the 
proposed  substitution  is  appropriate 


and  in  the  best  interest  of  the  Contract 
owners  The  Replacement  Fund  will 
maintain  a  substantially  similar 
investment  objective  as  the  Substituted 
Fund  while  benefiting  from  the 
economics  nf  sc  ale  nf  thp  much  larger 
Replacement  Fund  with  more  than  S9 
billion  in  assets  as  compared  to  the 
S14  6  million  in  assets  of  the 
Substituted  Fund  The  Replacement 
Fund  has  lower  underlying  mutual  fund 
expenses,  as  well  as  better  prospects  for 
growth. 

23  Contract  owners  will  not  be 
subject  to  a  higher  12b-l  fee  as  a  result 
of  the  substitution,  unless  a  higher  12b- 
1  fee  is  subser^uentlv  adopted  by  the 
Cnntract  (ivvners  after  receipt  of  the 

(  nmniissKin  ( irder  requested  herein. 

24  The  Applicants  represent  that 
Nationwide  does  not.  and  will  not  for  a 
period  of  three  years  friun  the  date  of 
the  Conunission  Order  requested  herein. 
re(  eive  any  direct  or  indirect  benefit 
from  the  Replac:ement  Fund  or  its 
.idviser  (or  the  adviser's  affiliates)  that 
exceeds  the  amount  it  had  received  from 
the  Substituted  Fund,  its  adviser  and/or 
the  adviser's  affiliates,  including 
without  limitation.  12b-l.  shareholder 
service,  administration  or  other  service 
fees,  revenue  sharing  or  other 
arrangement,  either  with  specific 
reference  to  the  Replac:ement  Fund  or  as 
part  of  an  overall  business  arrangement. 

25  .Applicants  represent  that  the 
investment  objectives  of  the  Substituted 
Funds  and  corresponding  Replacement 


Funds  are  either  identical  (in  the  case  of 
Prestige  Balanced  Fund  and  J.P.  Morgan 
NSAT  Balanced  Fund)  or  closely 
comparable.  In  any  event,  when  viewed 
in  the  context  of  the  wide  spectrum 
(most  conservative  to  most  aggressive) 
of  investment  objectives  reflected  in 
contemporary  mutual  fund  offerings,  the 
Substituted  Funds  and  corresponding 
Replacement  Funds  are  at  a  minimum 
closely  comparable. 

26.  For  these  reasons.  Applicants 
assert  that  the  substitution  of  the 
Replacement  Funds  for  the  Substituted 
Funds  will  not  create  circumstances  in 
which  Contract  owners  will  be  forced  to 
surrender  their  Contracts  and  purchase 
alternative  investments  (incurring 
deferred  sales  charges  on  the  Contracts 
or  new  sales  charges  on  new- 
investments)  in  order  to  maintain  an 
investment  strategy  contemplated  when 
making  their  original  purchase. 

27.  Applicants  state  that  the  proposed 
substitution  will  take  place  on  a  date 
designated  by  Nationwide  (the 
"Exchange  Date").  In  addition,  the 
Applicants  state  that  the  proposed 
substitution  will  occur  at  the  relative 
net  asset  values  of  the  Replacement 
Funds  and  the  Substitute  Funds  on  the 
Exchange  Date  and  that  at  charges  will 
be  assessed  in  connection  with  the 
substitution  transaction.  Nationwide 
will  bear  all  of  the  costs  (including 
legal,  accounting,  brokerage,  and  other 
expenses)  associated  with  the 
substitution.  Accordingly.  Contract 
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owners'  Contract  values  will  not  be 
affected  in  any  way  by  the  substitution. 
The  proposed  substitution  will  not 
impose  any  tax  liability  on  Contract 
owners  and  will  not  cause  the  fees  and 
charges  currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitution  than  before  the 
proposed  substitution.  Applicants  also 
represent  that  the  proposed  substitution 
will  not  be  treated  as  a  transfer  for  the 
purposes  of  daily  transfer  limitations. 
Nationwide  has  informed  Contract 
owners  that  it  will  not  exercise  any 
rights  it  may  have  under  the  Contracts 
to  impose  additional  restrictions  on 
transfers  or  eliminate  the  transfer 
privilege  under  any  of  the  Contracts 
from  the  date  Contract  owners  are 
informed  of  the  Exchange  Date  until  at 
least  thirty  (30)  days  following  the 
substitution. 

28.  The  prospectuses,  as  well  as  the 
Contracts  for  which  this  Amended 
Application  is  being  filed,  state  that 
Nationwide  may  substitute,  eliminate, 
and/or  combine  shares  of  one  mutual 
fund  for  shares  of  another  mutual  fund 
already  purchased  or  to  be  purchased  in 
the  future  if  either  of  the  following 
occurs: 

(a)  Shares  of  a  current  mutual  fund 
are  no  longer  available  for  investment: 
or 

(b)  Further  investment  in  a  mutual 
fund  shares  is  inappropriate. 

29.  The  prospectus  also  states  that  no 
substitution,  elimination,  and/or 
combination  of  shares  may  take  place 
without  the  prior  approval  of  the 
Commission  and  individual  state 
insurance  department. 

30.  The  Applicants  have  taken  several 
steps  toward  accomplishing  the 
proposed  substitution.  The  Replacement 
Funds  either  already  exist  as  underlying 
mutual  fund  options  in  the  Separate 
Accounts  that  offer  the  Substituted 
Funds,  or  have  been  added  via  Post- 
Effective  Amendment  to  the  Registration 
Statements.  Additionally,  Nationwide 
has  supplemented  the  Separate  Account 
prospectuses  concurrently  with  the 
filing  of  the  original  Application  to 
inform  all  existing  and  prospective 
variable  annuity  contract  owners  of  the 
fact  that  Nationwide  has  filed  an 
Application  with  the  Commission  to 
effect  a  substitution  of  shares  of  the 
Replacement  Funds  for  shares  of  the 
Substituted  Funds.  The  prospectus 
supplements  indicate  that  nationwide 
will  not  exercise  any  rights  reser\'ed  by 
it  to  impose  restrictions  or  fees  on 
transfers  beginning  on  the  date  Contract 
owners  are  notified  of  the  Exchange 
Date  and  continuing  until  at  least  thirty 
(30)  davs  after  the  Exchange  Date. 
Although  the  variable  annuity  contracts 


reserve  to  Nationwide  the  right  to 
restrict  transfer  privileges,  from  the  date 
Contract  owners  are  informed  of  the 
Exchange  Date  until  at  least  thirlv  (30) 
days  after  the  Exchange  Date.  Contract 
owners  will  be  free  to  transfer  unit 
values  (which  include  both 
accumulation  unit  values  and  annuity 
unit  values)  or  to  allo(,at(>  suhsequr-nt 
purchase  payments  or  premium 
payments  to  other  underlying  mutual 
fund  options  available  under  the 
Contracts,  including  the  Replacnment 
Funds,  in  accordance  with  the 
provisions  of  the  Contracts,  without 
imposition  of  any  transfer  penalties. 
Therefore,  such  transfer.^  will  he  free 
and  without  limitation 

31.  Existing  and  prospective  Contract 
owners  have  been  provided  with  current 
prospectuses  for  the  Replacement 
Funds. 

32.  If  the  order  for  which  this 
Amended  Application  is  being  made  is 
granted.  Nationwide  wiil  establish  an 
Exchange  Date  Nationwide  anticipates 
that  the  Exchange  Date  will  b<'  at  least 
thirty  (3)  but  not  more  than  sixty  ibO) 
days  after  the  Order  is  granted.  Contract 
owners  will  be  notified  of  the 
impending  Exchange  Date  Contract 
owners  with  interest  remaining  in  the 
Substituted  Funds  will  be  advist'd  that 
the  Substituted  Funds  will  be  replaced 
with  the  Replacement  Funds  on  th*^ 
Exchange  Date.  Contract  owners  will 
also  be  advised  that  they  are  free  to 
make  allocation  changes  among  anv  of 
the  investment  options  available  under 
the  Contracts,  in  accordance  with  the 
terms  of  the  Contracts,  in  advance  of  the 
Exchange  Date  and  that  Nationwide  will 
not  exercise  any  rights  it  mav  have 
under  the  Contracts  to  impose  transfer 
restrictions  or  eliminate  the  transfer 
privilege  until  at  least  30  days  after  the 
Exchange  Date.  All  necessary  forms  and 
other  information  necessary  for  Contrac  t 
owners  to  effectuate  exchanges  among 
investment  options  will  continue  to  be 
provided. 

33.  On  the  Exchange  Date,  all  shares 
held  by  the  Separate  Account  in  the 
Siib.stituted  Funds  will  be  redeemed  in 
cash,  resulting  in  a  complete  liquidation 
of  the  sub-accounts,  Contemporaneoush 
with  this  redemption,  cash  proceeds 
received  from  the  Substituted  Funds 
will  be  used  to  purchase  shares  in  the 
corresponding  Replacement  Funds.  All 
shares  will  be  purchased  and  redeemed 
at  prices  based  on  the  current  net  asset 
value  per  share  next  computed  after 
receipt  of  the  redemption  request  and  in 
a  manner  consistent  with  Section  li J((  I 
of  the  1940  Act  and  Rule  22c -1 
thereunder  with  no  change  in  the 
amount  of  any  Contract  owner's 
Contract  value  or  in  the  dollar  value  of 


his  or  her  investment  in  the  Separate 
Account.  Contract  owners  will  not 
suffer  any  adverse  tax  consequences  as 
a  result  of  the  substitution.  Fees  charged 
under  the  Contracts  will  not  increase 
because  of  the  substitution. 

34  Nationwide  asserts  that  it  is  likely 
that  unit  values  (which  both 
accumulation  unit  values  and  annuity 
unit  values)  of  the  Substituted  Funds 
and  the  Replacement  Funds  will  be 
different  on  the  Exchange  date.  In  order 
to  keep  each  contract  owners  Contract 
value  the  same  after  the  Exchange  Date 
as  immediately  prior  to  the  Exchange 
date  the  number  of  units  held  by 
beneficial  shareholders  in  the 
substituted  Funds  are  likely  to  be 
different  than  the  number  of  units  held 
by  beneficial  shareholders  in  the 
corresponding  Replacement  Funds 
when  the  exchange  takes  place. 

35  Within  five  (5)  days  of  the 
Exchange  Date,  all  Contract  owners 
affected  by  the  transaction  will  receive 

a  written  confirmation  of  the  transaction 
in  accordance  with  Rule  lOb-10  under 
the  Securities  Exchange  Act  of  1934. 
The  confirmation  will  state  that 
Contract  owners  may  transfer  all  cash 
value  under  an  annuity  contract  in  the 
affected  sub-accounts  to  any  other 
available  sub-accounts.  The  notice  will 
also  reiterate  that  Nationwide  will  not 
exercise  any  right  reserved  by  it  under 
the  contracts  to  impose  any  restrictions 
or  fees  on  transfers  until  at  least  thirty 
(30)  davs  after  the  Exchange  Date. 

.Applicants'  Legal  .\nalysis 

1    .-Sppiu.ants  request  that  the 
Commission  issue  an  Order  under 
Section  26(c)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
substitution  of  shares  of  the 
Replacement  Funds  for  shares  of  the 
Substituted  Funds 

2.  Section  26(c)  of  the  1940  Act 
prohibits  a  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  securities  of  the  single  issuer  from 
substituting  another  security  for  such 
set  urit\  unless  the  Commission 
approves  the  substitution,  finding  that  it 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  1940  Act. 

3.  Applicants  represent  that,  to  the 
extent  that  any  aspect  of  the  substitution 
transaction  described  herein  is 
determined  to  require  approval  under 
section  11  of  the  1940  Act.  Rule  la-2 
under  the  1940  ,\rt  will  be  relied  upon 
\\  ith  resjHM  I  !i ,  the  cxemptive 

(irii\ f-ii  >!is  '  i'.;l.;iiMi  thereunder. 

4.  Api  111  .iui^  represent  that  the 


propos 


)stitution.  in  accordance 


with  the  standards  set  forth  under 
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section  26(c)  of  tho  1940  Act.  is  in  the 
best  interest  of  Contract  owners  With 
respect  to  management  and  fund 
objectives,  the  Replacement  Funds,  as 
has  been  demonstrated,  are  closely 
comparable  to  the  corresponding 
Substituted  Fund  Accordingly,  the 
proposed  substitution  should  not  (  reate 
incentives  for  C^ontract  owner  \n 
surrender  Contracts  and  seek  out  other 
investment  opportunities  (incurring 
additional  sales  charges)  in  order  to 
maintain  a  desired  investment  strategy 
On  the  contrarv ,  the  close  comparability 
of  the  funds  proposed  as  a  substitute  for 
the  Substituted  Funds  ensures  that 
investment  strategies  currently 
employed  by  Contract  owners  may  be 
maintained  after  the  substitution. 

5,  Each  of  the  Replacement  Funds 
currently  has  greater  assets  than  the 
Substituted  Fund  being  ^ubstituted  into 
it.  This  will  create  the  opportunity  for 
better  performance  between  the 
Substituted  Funds  and  Replacement 
Funds,  which  ha\e  similar  managt'inent 
and  investment  objectives.  The 
economies  inherent  in  the  Replacement 
Funds'  greater  asset  size  will  be  pa>-fd 
to  Contract  owners 

6.  The  Applicants  maintain  that  the 
substitutions  will  not  result  in  the  type 
of  costly  forced  redemption  that  section 
26(c)  was  intended  to  guard  against  and. 
for  the  following  reasons,  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairU'  intended  bv  the  1940 
Act: 

a.  Each  Replacement  Fund  has 
investment  objectives  that  are  similar  to 
those  of  the  c:orresponding  Substituted 
Fund,  and  permits  Ciontract  ms  ners 
continuitN'  of  their  inyestmfjnt  objectives 
and  expectations; 

b.  (Contract  owners  will  not  bear 
expenses  ini  urr^d  in  conntn  tioii  with 
the  substitutions,  including  leu,d. 
accounting  and  other  fees  an(i  '"Xfifiises, 
and  brokerage  expenses  on  portfolm 
transactiims: 

c.  The  substitutions  will  take  plac;e  at 
relative  net  asset  values  of  the 
respective  sub-account>.  without  the 
imposition  of  an\'  transfer  or  similar 
charges  and  with  no  (hange  in  the 
amount  of  any  Contrac.t  owner's  unit 
values,  death  benefit  or  dollar  value  in 
the  sub-accounts: 

d.  The  substitutions  will  not  (  ause  the 
fees  and  charges  undop  the  Contrac  ts 
currently  being  paid  bv  fiontract  owners 
to  be  greater  after  the  substitutions  than 
before  the  substitutions,  nor  will 
Contract  owner  s  rights,  or  the 
obligations  of  Nationwide,  under  the 
Contract  be  altered  in  any  way, 

e  The  substitutions  will  not  he 
treated  as  a  transfer  for  the  purpose  ot 
assessing  transfer  charges  or  for 


determining  the  number  of  remaining 
permissible  transfers  in  a  Contract  year: 

f  Within  five  (5)  days  after  the 
substitutions,  Natif)nwide  will  send  to 
the  affected  (Contract  owners  written 
confirmation  that  the  substitutions  have 
occurred: 

g.  The  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners  and 
will  not  cause  the  C^ontract  fees  and 
charges  currently  being  paid  by  existing 
('ontract  owners  to  inc:rease. 

7.  Applicants  assert  that,  for  the 
reasons  summarized  above,  the  terms  of 
th''  [)roposed  substitution  meet  the 
standards  set  forth  in  section  26lc)  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 

Ut-puty  Sf  Cretan 

[PR  Doc.  01-25780  Filed  10-12-t^)l:  H:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  (Jtation  nf 
Prfvious  Announcfiment:  (66  FR  51076. 
Octobers.  2001] 

Status:  Closed  meeting. 

Pldcf  4'=,0  Fifth  Street.  N\V.. 
yVashington.  D(^ 

Date  and  Time  of  Previously 
Announced  Meeting:  Tuesday.  October 
9.  2001  at  10  am. 

Change  in  the  Meeting:  .additional 
items. 

The  following  items  were  added  to 
the  closed  meeting  scheduled  for 
Tuesday.  October  9,  2001: 

institutiiin  and  settlement  of  injunctive 

actions; 
settlement  of  administrative  proc.eedings  ot 

an  enforcement  nature:  and  a  formal 

order. 

Commissioner  Hunt,  as  duty  (jfficer. 
determined  that  Commissif)n  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  ()ffi( ..  of  th»'  Secretary  at  (202) 
442-7070 

Dated:  October  10.2001. 
Jonathan  (i.  Katz, 

.Sf(  rtiary. 

(FRDo<:,  01-25934  Filed  10-10-01,  4  42  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub,  L.  94-409.  that  the 
Securities  and  Exchange  Commis-iim 
will  hold  the  following  meetings  during 
the  week  of  October  15.  2001: 

("lost'd  meetings  will  he  held  on  TuesdtU  , 
f)(  toiler  It),  and  ThursdHX  .  ()(  IoIkt  18. 
2001.  at  10  am 

Commissioner  Unger.  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners.  C^ounsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (9)(A).  (9){B).  and 
(10)  and  17  CFR  200.402(a)(5).  (7).  9(i). 
9(ii)  and  (10).  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  October 
IB.  2001.  will  be:  opinions. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Thursday. 
October  18.  2001.  will  be: 

Iii'-litulinn  and  srttlemcnt  ot  in|iiiu:tive 

dl  tioiis. 
Inslitulioii  rind  st'ltlHiin'iit  n\  ,i<iministr,iti\  r 

pr(j(.eedings  ot  <in  ••ntort  rmi'iit  naUir>\  ind 

formal  orders 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

[J.ited:  0(  tol)Hr  II).  2001. 
Jonathan  G.  Katz. 

.S('(  rrtan . 

|FR  DcK    ()l-2,i'):i.T  hil.'d  lU-UJ-Ol;  4:42  pml. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44913:  File  No.  SR-NASD- 
2001-73] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Deaters,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Performance  leveraged  Upside 
Securities  ("PLUS") 

October  9,  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder. - 
notice  if  hereby  given  that  on  October  9. 
2001.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
bv  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sutistance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
medium-term  notes  issued  by  Morgan 
Stanley  Dean  Witter  &  Co.  ("Morgan 
Stanley"),  referred  to  as  the  PLUS,  the 
return  on  which  is  based  upon  the 
performance  of  the  Nasdaq-100  Index. 

II.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization 't^ 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

] , Purpose 

Under  NASD  Marketplace  rule 
4420(f),  Nasdaq  may  approve  for  listing 
and  trading  securities  which  rannnt  be 
readilv  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants 
Nasdaq  proposes  to  list  for  trddin^  thf 
PLUS,  as  described  belnw,  under  NASD 
Marketplace  Rule  4420(fj. 

Description  of  the  PLUS " 

The  PLUS  are  medium-term  notes  ttid! 
will  be  issued  by  Morgan  Staniex    The 
principal  amount  and  issue  price  nf 
each  PLUS  will  be  equal  to  one- 
eightieth  of  the  closing  \alue  of  the 
Nasdaq-100  Index    on  the  day  that  the 
PLUS  are  offered  for  initial  sale  to  the 
public.  The  PLUS  will  pav  interest 
quarlerlv  beginning  on  December  AU 
2001.  The  interest  rate  approximates  the 
current  dividend  yield  on  the  Nasdaq- 
100  Index  and  will  not  be  adjusted  up 
or  down  over  the  life  of  the  PLUS.  The 
PLUS  will  expire  on  December  ,10.  2004. 

At  maturitv.  unless  Morgan  Staniex 
has  called  the  PLU'S.  investors  will 


'  15  ISC  78s(b)(l). 
•i  17(TR  240  19b-( 


Sif  Sfi  unties  Exchange  Act  Release  No.  32988 
iSf[)liml>T  29.  1993).  58  FR  52124  (October  6. 

1  44  1 1 

^  For  a  detailed  description  of  the  PLUS. 
im  hiding  the  risks  associated  with  investing  in  the 
PLl  S.  s(f  thf  registration  statement  filed  by 
Mtirfidii  sidiiipN  w  ith  the  Commission  (File  No. 
.(.!  )-»7S"fi| 

The  \Hsd.)q-llHl  huii""  is  a  m,"iifi>'d 
capilalizdlion-wpiEhthM!  ijitii'v  nf  liic  -if  the  largest 
n(in-fman(  ial  i  ompanies  listed  on  I  he  Nasdaq 
Natinnal  Market  tier  of  Nasdaq.  The  Nasdaq-lOO 
Index  (  onstilutes  a  broadly  diversified  segment  of 
ihf  largest  and  most  actively  traded  securities  listed 
(in  Ndsdaq  and  includes  companies  across  a  variety 
(if  niaior  industr\  groups.  IN  order  to  limit 
domindtKin  nf  the  Nasdaq-100  Index  by  a  few  large 
sl(K  ks  thf  Ndsddq  KXi  Index  is  calculated  under  a 

modified  (.apilalization-weighted"  methodology 
This  capitalization  weight  distribution  is  evaluated 
on  a  quarterly  basis  and  is  rebalanced,  if  either  one 
nr  tnith  of  thi'  tnllowing  two  weight  distribution 
ri'^juircnients  dre  not  met:  (1)  the  current  weight  of 
thf  single  largi'st  mdrket  capitalization  Nasdaq-lOO 
Index  romponent  security  must  be  less  than  or 
equdi  to  24.0%.  and  (2)  the  "collective  weight"  of 
those  Nasdaq-100  Index  component  securities 
whose  individual  current  weights  are  in  excess  of 
4  5*^ ,  when  added  together,  must  be  less  than  or 
equdl  ti.  48  0%.  Nasdaq-100  Index  securities  are 
rnnked  \>\  market  value  and  are  evaluated  annually 
to  determine  which  securities  will  be  included  in 
the  Ndsddij  100  Index   Mnreover.  if  at  any  time 
duriiiB  the  w.ir  .i  Ndsi.^i;  !(K)  Index  security  is  not 
lunger  trddiiii;  nn  Ndsdd.j.  ur  is  otherwise 
deternuned  b\  Ndsdaq  In  b»H  (ime  ineligible  for 
I  imlinued  ini  liision  in  the  Nasdaq-lOO  Index,  the 
sei  iirit\  will  he  replaced  with  the  largest  market 
( dpildliz^liiin  siKurity  not  currently  in  the  .Nasdaq- 
UK)  Index  thai  meets  the  Nasdaq-lOO  Index 
eligibilitv  iriterid   For  a  detailed  description  on  the 
\dsdaql(Xl  Index,  spp  the  registration  statement 
filed  b\  Morgan  Stanley  with  the  Commission  (File 
No.  33,1-47576). 


receive  in  exchange  for  the  principal 
amount  of  each  PLUS  an  amount  in  cash 
equal  to  one-eightieth  of  the  final 
average  index  value,  plus  a 
supplemental  amount  in  cash  equal  to 
one-eightieth  of  the  amount,  if  any,  by 
which  the  final  average  index  value 
exceeds  the  t  I  using  value  of  the  Nasdaq- 
lOO  Index  on  the  day  the  PLUS  is 
offered  for  initial  sale  to  the  public.  The 
final  average  index  value  will  be  the 
average  closing  value  of  the  Nasdaq-lOO 
Index  over  a  period  of  five  trading  days 
commencing  on  December  15.  2004.  In 
no  event  will  the  supplemental  amount 
be  less  than  zero. 

The  return  that  investors  realize  on 
the  PLUS  is  limited  by  Morgan  Stanley's 
call  right.  Morgan  Stanley  has  the  right 
to  call  all  of  the  PLUS  at  any  time 
lieginning  in  October  2003,  including  at 
matrutiy.  for  an  amount  in  cash  equal  to 
the  call  price,  which  will  be  the 
equivalent  to  a  percentage  of  the  issue 
prne  Mf  the  PLUS.  If  Morgan  Stanley 
1  .lils  ilie  ill  S,  it  will  send  a  notice 
announcing  that  it  has  decided  to  call 
the  PLUS  and  specify  in  the  notice  a  call 
date  when  investors  will  receive  the 
cash  t  all  price  in  exchange  for 
delivering  the  PLUS  to  the  trustee  The 
call  date  will  not  be  less  than  15  nor 
more  than  ^n  ii,i\  s  iftcr  the  date  of  the 
notice.  If  Mort;.in  S!.inle\  calls  the 
PLUS,  investors  will  not  be  entitled  to 
receive  accrued  hut  upaid  interest  on 
the  PLUS  on  tlie  <  ,t\l  date. 

I  'nlike  >  iniin.iM  'leht  securities,  the 
PLU'S  (ii.  nn!  t::i,!i,iii!ee  any  return  of 
principal  at  nhituritv    If  the  average 
closing  value  of  the  Nasdaq-100  Index  at 
maturity  is  less  than  the  closing  value 
of  the  Nasdaq-100  Index  on  the  day  that 
the  PLUS  are  offered  for  initial  sale  to 
the  public  and  Morgan  Stanley  has  not 
called  the  PLUS.  Morgan  Stanley  will 
pay  an  amount  in  cash  that  is  less  than 
the  issue  price  of  the  PLUS. 

Criteria  for  Initial  and  Continued  Listing 

The  P!  I  '^  will  be  subject  to  Nasdaq's 
1  nit  1,1 1  listuiu  criteria  for  other  securities 
under  N.\sl)  M.rketplace  Rule  4420(f). 
Specificall> 

(i)  The  issuer  will  have  assets  in 
excess  of  SlOO  million  and  stockholders' 
equity  of  at  least  SlO  million.  In  the  case 
where  the  issuer  is  unable  to  satisfy  the 
$1  million  annual  pre-tax  income 
requirement  of  NASD  Marketplace  Rule 
4420(a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  Assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  SlO 
million:  or  (ii)  assets  in  excess  of  SlOO 
million  and  stockholders'  equity  of  at 
least  S20  million: 

(li)  There  will  be  at  least  400  holders 
of  the  PLUS; 
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(iii)  There  will  be  a  minimum  public 
distribution  of  1  million  tradmg  units; 
and 

(iv)  The  aggregate  market  value/ 
principal  amount  of  the  PLl'S  will  be  at 
least  S4  million 

In  addition.  Morgan  Stanley  satisfies 
the  listed  marketplace  requirement  set 
forth  in  NASD  Marketplace  44201  f)(2). 
Prior  to  the  commencement  of  traciing  of 
the  PLl'S.  Nasdaq  will  distribute  a 
circular  to  the  membership  prcnidiiii; 
guidance  regarding  member  firm 
compliance  responsibilities  and 
requirements  when  handling 
transactions  in  the  PLUS 

The  PLUS  will  be  subject  to  Nasdaq's 
continued  listing  criteria  for  other 
securities  pursuant  to  NASD 
Marketplace  Rule  4450(c).  Under  this 
criteria,  the  aggregate  market  value  or 
principal  amount  of  publu  h-ht'Ui  unit^ 
must  be  at  least  Si  million 

Pursuant  to  NASD  Marketplace  Rule 
4310(c)(23)(A).  the  PLUS  will  have  a 
CUSIP  number  identifying  the  securities 
included  in  the  file  of  eligible  issues 
maintained  by  a  securities  depository 
registered  as  a  clearing  agency  under 
Section  17A  of  the  Act  ("se(.;urities 
depository  "  or  "securities 
depositories"),  in  accordance  with  the 
rules  and  procedures  of  such  securities 
depositorv;  except  that  this  provision  of 
the  rule  shall  not  apply  to  a  security  if 
the  terms  of  the  security  do  not  and 
cannot  be  reasonablv  modified  to  meet 
the  criteria  for  depositorv  eligibilit\  at 
all  securities  depositories 

Under  NASD  Marketplace  Rule 
4310(c)(2.3)(B).  a  securitv  depository's 
inclusion  of  a  CISIP  number 
identifying  a  security  in  its  file  of 
eligible  issues  does  not  render  the 
security  "depositorv  eligible  "  under 
NASD  Marketplace  Rule  11310  until:  (i) 
in  the  case  of  any  new  issue  distributed 
by  an  underwriting  svndicate  on  or  after 
the  date  a  securities  dep(jsitor\  svstem 
for  monitoring  repurchases  of 
distributed  shares  by  the  underwriting 
syndicate  is  available,  the  date  of  the 
commencement  of  trading  in  such 
security  on  Nasdaq;  or  (ii)  in  the  case  of 
any  new  issue  distributed  by  an 
underwriting  syndicate  prior  to  the  date 
a  securities  depository  svstem  for 
monitoring  repurchases  of  distributed 
shares  by  the  underwriting  syndicate  is 
available  where  the  managing 
underwriter  elects  not  to  deposit  the 
securities  on  the  date  of  the 
commencement  of  trading  in  suth 
security  on  Nasdaq,  such  later  date 
designated  by  the  managing  underwriter 
in  a  notification  submitted  to  the 
securities  depository;  but  in  no  event 
more  than  three  months  after  the 


commencement  of  trading  in  such 
securitv  on  Nasdaq. 

In  addition,  the  PLUS  will  be 
registered  under  Section  12  of  the  Act. 

Rules  Applicable  to  the  Trading  of  the 
PLU'S 

Since  the  PLUS  will  be  deemed  equity 
securities  for  the  purpose  of  NASD 
Marketplace  Rule  4420(f).  the  NASD 
and  Nasdaq's  existing  equity  trading 
rules  will  apipU  to  the  trading  of  the 
PLUS.  First,  pursuant  NASD 
Marketplace  Rule  2310  and  IM-2310-2, 
NASD  members  must  have  reasonable 
grounds  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  purchase,  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any.  disclosed  bv  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs.!"  Second, 
the  PLUS  will  be  sub)(H:t  to  the  equity 
margin  rules.  Third,  the  regular  equity 
trading  hours  of  9:.J(1  am  to  4:00  pm  will 
apply  to  transactions  in  the  PLUS. 
Lastly,  NASD  Regulation's  surveillance 
procedures  for  the  PLUS  will  be  the 
same  as  the  current  surveillance 
procedures  governing  equitv  securities. 
and  will  include  additional  monitoring 
on  key  pricing  dates. 

Disclosure  and  Dissemination  of 
Information 

Morgan  Stanley  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  PLU'S.  The 
procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Morgan 
Stanley's  current  procedure  involving 
primary  offering', 

In  addition.  Nasdaq  will  issue  a 
circular  to  NASD  members  explaining 
the  unique  characteristics  and  risks  of 
the  PLU.S  The  circular  will  also  note 
NASD  member  and  member 
organization  resp(jnsibilities  under 
Marketplace  Rule  2310  and  iM-2310-2. 

2.  Statutory  Basis 

Nasdac)  tielieves  that  the  proposed 
rule  change  is  consistent  with  Section 
15A  of  the  Act.^  in  general,  and  furthers 
the  objectives  of  .Section  15A(b)(8)"  of 
the  Ad.  in  particular,  in  that  the 
proposed  rule  i  hange  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  prom(5te  just  and 


•NASD  Marketplace  Rule  2310(h)  rwjuirps 
members  to  make  reasonable  efforts  to  obtain 
information  concerning  a  customer  s  financial 
status,  a  customer's  lax  status,  the  tustomer's 
investment  objectives,  and  such  other  inform.iti()ii 
used  or  considered  to  be  reasonable  by  such 
member  or  registered  representative  in  making 
recommendations  to  the  customer. 

'  15  U.S.C.  780-3 

•15U.S.C.  78o-3(b)(6). 


equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulntory-  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Begulaton,-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions' 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-73  and  should  be 
submitted  by  November  5,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association,  and.  in  particular, 
the  requirements  of  Section  ISA  of  the 
Act."*  Specifically,  the  Commission  finds 
that  the  proposal  is  consistent  with 
Section  15A(b)(6)  of  the  Act,  which 
requires  that  the  rules  be  designed  to 


'15  L.S.C.  780-3. 
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promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  as  well  as  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.'"  The  Commission 
believes  that  the  proposal  to  list  and 
trade  the  PLUS  will  provide  investors 
flexibility  in  satisfying  their  investment 
needs  by  providing  them  with  the 
opportunity  to  obtain  leveraged  returns 
based  on  the  Nasdaq- 100  Index. 

The  Commission  notes  that  the  PLUS 
are  leveraged  debt  instruments  and  that 
their  price  will  be  derived  and  based 
upon  the  performance  and  value  of  the 
Nasdaq-100  Index.  Accordingly,  the 
level  of  risk  involved  in  the  purchase  or 
sale  of  the  PLUS  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  In  addition, 
because  the  final  rate  of  return  of  the 
PLUS  is  derivatively  priced  and  is  based 
on  the  performance  of  an  index  of 
securities,  there  are  several  issues 
regarding  the  trading  of  this  type  of 
product. 

The  Commission  notes  that  Nasdaq's 
rules  and  procedures  that  address  the 
special  concerns  attendant  to  the  trading 
of  hybrid  securities  will  be  applicable  to 
the  PLUS.  In  particular,  by  imposing  the 
hybrid  listing  standards,  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  Nasdaq  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  PLUS.  Moreover, 
Nasdaq  will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  the  PLUS. 

In  approving  the  product,  the 
Commission  recognizes  that  the 
components  of  the  Nasdaq-100  Index 
may  change  each  year  over  the  life  of 
the  product.  Nevertheless,  the 
Commission  believes  that  this  is 
acceptable  because  Nasdaq  has  clearly 
stated  its  guidelines  and  formula  for 
replacing  components  from  a  specific 
group  of  the  largest  and  most  actively 
traded  securities  listed  on  the  Nasdaq, 
including  companies  across  a  variety  of 
major  industry  groups.  Each  year,  as 
noted  above,  the  index  of  securities 
comprising  the  Nasdaq-100  Index  will 
represent  the  100  largest  non-financial 
companies  listed  on  The  Nasdaq 
National  Market  tier  of  Nasdaq.  Nasdaq 
will  do  the  calculation  for  replacements 
based  on  a  set  formula  to  determine 
which  of  the  seciirities  will  be  in  the 


Nasdaq- 10  Index  for  the  following  year. 
The  Commission  believes  that  within 
these  confines  the  potential  i  hanges  in 
the  components  of  the  Nasdaq- 1 00 
Index  are  reasonable  and  will  meet  the 
expectation  of  investors. 

In  addition,  the  Commission  notes 
that,  unlike  traditional  debt  securities. 
the  PLUS  are  non-pnncipal  proterted 
The  PLUS  will  not  have  a  minimum 
principal  amount  that  will  be  repaid 
and  may  be  less  than  the  onginal  issut- 
price  of  the  PLUS.  The  mterest 
payments  on  the  PLUS  prior  to  or  at 
maturity  approximates  the  current 
dividend  yield  on  the  Nasdaq-100  Index 
and  will  not  be  adjusted  up  or  down 
over  the  life  of  the  PLUS.  The 
Commission  also  notes  that  the  PLt'S 
will  be  registered  under  Section  12  of 
the  Act  and  will  be  treated  as  equity 
securities,  subject  to  NASD  and 
Nasdaq's  existing  equity  trading  rules. 
including  rules  or  suitability,  margin, 
disclosure,  trading  hours,  and 
surveillance. 

Nasdaq  represents  that  the  PLUS  meet 
NASD  requirements  for  depositor)' 
eligibility  under  NASD  Market  Place 
Rules  4.310  and  11310  for  purposes  of 
clearance  and  settlement  The 
Commission  notes  that  Morgan  Stanley 
will  deliver  a  prospectus  to  investors 
with  the  initial  purchase  of  the  PLUS 
In  addition.  Nasdaq  will  issue  a  circular 
to  NASD  members  explaining  the 
unique  characteristics  and  risks  of  the 
PLUS.  The  circular  will  also  note  NASD 
member  and  member  organization 
responsibilities  under  Marketplace  rule 
2310  and  IM-231C>-2,  Spenficallv. 
NASD  members  must  have  reasonable 
grounds  for  believing  that  a 
recommendation  to  a  customer 
regarding  the  purchase,  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs 

The  Commission  recognizes  that  as  of 
October  2003,  Morgan  Stanley  has  the 
option  to  call  all  of  the  PLUS 
Furthermore,  the  Commission  notes  that 
the  PLUS  are  dependent  upon  the 
individual  credit  of  the  issuer,  Morgan 
Stanley.  To  some  extent  this  credit  risk 
is  minimized  by  Nasdaq's  listing 
standards  in  NASD  Marketplace  Rule 
4420(f),  which  provide  the  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  securities  such 
the  PLUS.  In  addition,  Nasdaq's  hvbrid 
listing  standards  further  require  that  the 
PLUS  have  at  least  $4  million  m  market 
value  ''  In  any  event,  financial 
information  regarding  Morgan  Stanlev, 


in  addition  to  the  information  on  the 
issuers  of  the  underlying  securities 
comprising  the  Nasdaq-100  Index,  will 
be  publicly  available.'^ 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Morgan  Stanley,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  prior  approval  orders  for  other 
hybrid  instruments  (e.g..  the  MIITTS), 
the  Conunission  believes  this  concern  is 
minimal  given  the  size  of  the  PLUS 
issuance  in  relation  to  the  net  worth  of 
Morgan  Stanley. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  PLUS  should 
not  unduly  impact  the  market  for  the 
underlying  securities  comprising  the 
Nasdaq-100  Index.  First,  the  underlying 
securities  comprising  the  Nasdaq-100 
Index  are  well-capitalized,  highly  liquid 
stocks  listed  on  the  Nasdaq-100  Index, 
no  single  stock  or  group  of  stocks  will 
likely  dominate  the  Nasdaq-100  Index. 
Nasdaq  will  rebalance  and  adjust  the 
weight  of  the  Nasdaq-100  Index  on  a 
quarterly  basis,  or  sooner  in  the  event  of 
(  orporate  actions  such  as  mergers  or 
stock  repurchases.  Additionally. 
Nasdaq  s  sun  eillance  prcK;edures  will 
serve  to  deter  as  well  as  detect  any 
potential  manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  public atmn  nf  notice  thereof  in  the 
Federal  Register  Nasdaq  has  requested 
accelerated  approval  in  order  to  begin 
listing  and  trading  the  PLUS 
immediatelv  In  determining  to  grant  the 
accelerated  approval  for  good  cause,  the 
Commission  notes  that  the  Nasdaq-100 
Index  IS  an  index  of  large,  actively 
traded  securities  listed  on  the  Nasdaq. 
Additumally,  the  PLUS  will  be  listed 
pursuant  to  existing  hybrid  security 
listing  standards  as  described  above. 
Moreover,  the  Nasdaq-100  Index's 
weighting  methodology  is  a  commonly 
applied  index  calculation  method. 
Based  on  the  above,  the  Commission 
finds  ccmsistent  with  Sections 
lsA(b)(6)i'  and  IQfb)'*  of  the  Act,  that 
there  is  good  cause  for  accelerate 
approval  of  the  product 

The  Commission  is  approving 
Nasdaq  s  proposed  listing  and  trading 
standards  for  the  PLUS.  The 
Commission  specifically  notes  that, 
notwithstanding  approval  of  the  listing 
standards  for  the  PLUS,  other  similarly 
structured  products  will  require  review 


'"ISU.S.C.  78o-3(b)(6) 


"See  NASD  Marketplatp  RuIp  44.'i)(ri 


"  The  companies  thai  comprise  the  Nasdaq-lOO 
Index  are  reporting  companies  under  the  Act. 
'M5U.SC.  78o-3fb)(6) 
•M5  U.S.C.  7ei(b). 
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by  the  Commission  prior  to  being 
trading  on  Nasdaq.  . 

V.  Conclusion 

It  IS  Theretorp  Ordered,  pursuant  tn 
Section  19(b)(2)  of  the  Act.'''  that  the 
proposed  rule  change  (SR-\ASD-2()f)l- 
73)  is  hereby  approved  on  an 
accelerated  basis. 

For  (hf  (  onimission.  by  the  Division  of 
Mdrl>,et  Kt'i^ulation,  pursuant  to  delegated 
.uithiirit\  " 

.Margaret  H.  .VkFarland. 
Df'putv  Secn-tan 

IFR  Dnr.  ()l-2'iHfi-  hii-d  10-12-01:  8:45  am] 
BtLUNG  cooe  a01O-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R202 

As  a  result  of  Publir  Law  10h-5(l  fhf 
\'eterans  Entreprpn<'urship  and  Small 
Business  Development  .\(  t  of  19'49.  this 
notice  establishes  the  application  filing 
period  for  the  Military  Reservist 
Economic  injurv  Disaster  Loan  program 
Effective  October  1,  2001.  small 
businesses  employing  military-  reser\i>t> 
may  apply  for  economic  injun-  disaster 
loans  if  those  emplovees  are  called  up 
to  active  dut\-  during  a  period  of 
mllitar^■  c(>nf\\(A  existing  on  or  after 
March  24,  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daih'  operatif)ns.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injury'  loan  assistance  under 
the  Military  Reservist  Economic  Injurv 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
days  after  the  essential  emplovee  is 
discharged  or  released  from  active  dutv. 
However,  if  a  militarv  reser\ist.  who  is 
an  essential  employee,  was  ordered  to 
active  duty  on  or  after  March  24,  1999. 
because  of  a  militarv  conflict,  and  was 
released  or  discharged  prior  to  thf  date 
of  the  publication  of  this  notice  in  the 
Federal  Register  the  affected  small 
business  has  90  davs  from  such  date  of 
publication  to  make  such  application. 

The  purpose  of  the  Military  Reservist 
economic  injury  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  \n  meet  its  ordinar\ 
and  necessary  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet. 
because  an  essential  empkivee  was 
called-up  to  active  dut\  in  their  role  as 
a  military  reservist  These  loans  are 
intended  only  to  provide  the  amount  of 
working  capital  needed  by  a  small 


1)1    >(;.  7tts(b)(2). 
"•17(:FR200.30-2(a)(lZ). 


business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  .300.  Atlanta. 
GA  30308,  1-800-359-2227. 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  injury  is  R20200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  October  5.  2001. 
lames  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[PR  Doc.  01-25847  Filed  10-12-01;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R302 

As  a  result  of  Public  Law  106-50,  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999.  this 
notice  establishes  the  application  filing 
period  for  the  Militar\  Rf?ser\ist 
Economic  ln)ury  Disaster  Loan  program. 
Effective  October  1.  2001.  small 
businesses  emplo\  ing  militarv  reservists 
may  apply  for  economic  injury  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
military  conflict  existing  on  or  after 
March  24.  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injury  loan  assistance  under 
the  Military  Reservist  Ec:onomic  Injury 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  •■nds  on  the  date  90 
days  after  the  essential  employee  is 
discharged  or  released  from  active  duty. 
However,  if  a  military  reservist,  who  is 
an  essential  eiiiplo\e(>.  was  ordered  to 
active  duty  on  or  after  March  24.  1999, 
because  of  a  militarv'  conflic:!,  and  was 
released  or  discharged  prior  to  the  date 
of  thi'  I'ljlilii  atinn  of  this  notice  in  the 
Federal  Register,  the  affected  small 
business  has  90  days  from  such  date  of 
publication  to  make  such  application. 

The  purpose  of  the  .Militarv  Reservist 
economic  injurv  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinary 
and  necessarv-  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet, 
because  an  essential  employee  was 


called-up  to  active  duty  in  their  role  as 
a  military  reservist.  These  loans  are 
intended  only  to  provide  the  amount  of 
working  capital  needed  by  a  small 
business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  military 
reservist  economic  injury  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd..  Suite  102.  Ft. 
Worth.  TX  75155.  1-800-366-6303. 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  injury  is  R30200. 

(C;atalog  of  Federal  Domestic  Assistant  v 
Program  No.  50002). 

Dated:  October  5.  2001. 
James  E.  Rivera. 

Acting  Assoiiiitf  Ailnnn:''triitnr  fr>r  Disostfr 

Asfiistanch-. 

[FK  D()(    01-25848  Filed  10-12-01;  H;45  rfiiil 
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SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R402 

As  a  result  of  Public  Law  106-50.  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999.  this 
notice  establishes  the  application  filing 
period  for  the  Military  Reservist 
Economic  Injury  Disaster  Loan  program. 
Effective  October  1.  2001,  small 
businesses  employing  militarv-  reservists 
may  apply  for  economic  injurv'  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
militarv'  conflict  existing  on  or  after 
March  24,  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injury  loan  assistance  under 
the  Military  Reser\ist  Economic  Injury 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
days  after  the  essential  employee  is 
discharged  or  released  from  active  duty. 
However,  if  a  military  reservist,  who  is 
an  essential  employee,  was  ordered  to 
active  duty  on  or  after  March  24,  1999, 
because  of  a  military  confiict,  and  was 
released  or  discharged  prior  to  the  date 
of  the  publication  of  this  notice  in  the 
Federal  Register,  the  affected  small 
business  has  90  days  from  such  date  of 
publication  to  make  such  application. 

The  purpose  of  the  Militan,'  Reservist 
economic  injurv'  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinary 
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and  necessary  operating  expenses  that  it 
could  have  met,  but  is  unable  to  meet, 
because  an  essential  employee  was 
called-up  to  active  duty  in  their  role  as 
a  military  reser\'ist.  These  loans  are 
intended  only  to  provide  the  amount  of 
working  capital  needed  by  a  small 
business  to  pay  its  necessan'  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  active  military  duty. 

Applications  for  loans  for  military 
reser\'ist  economic  injur}'  loans  may  be 
obtained  and  filed  at  the  address  listed 
below:  U.S.  Small  Business 
Administration.  Disaster  Area  4  Office. 
P'O.  Box  13795.  Sacramento.  CA  95853- 
4795, 1-800-488-5323. 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  injury  is  R40200. 

(C;.ttal(jg  lit  FediTcil  Domij.stii  .-\.s.sistance 
Progrnm  No.  59002). 

Dated:  ()(  toht'r  '•,.  2001 
lames  E.  Rivera, 

A rting  Assoc nitf  Admini^tnitur  for  Disaster 
A'^sistance. 

iKR  Un(  .  01-2.i84<)  Filed  10-l.i-^Jl.  HAh  dini 
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SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Military  Reservist 
Economic  Injury  Disaster  Loan  #R102 

As  a  result  of  Public  Law  106-50.  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999,  this 
notice  establishes  the  application  filing 
period  for  the  Militar\'  Reser\'ist 
Economic  Injury  Disaster  Loan  program. 
Effective  October  1,  2001.  small 
businesses  employing  militan-  reser\'ists 
may  apply  for  economic  injur\'  disaster 
loans  if  those  employees  are  called  up 
to  active  duty  during  a  period  of 
military  conflict  existing  on  or  after 
March  24.  1999  and  those  employees  are 
essential  to  the  success  of  the  small 
business  daily  operations.  The  filing 
period  for  small  businesses  to  apply  for 
economic  injun,'  loan  assistance  under 
the  Military  Reservist  Economic  Injury 
Disaster  Loan  Program  begins  on  the 
date  the  essential  employee  is  ordered 
to  active  duty  and  ends  on  the  date  90 
days  after  the  essential  employee  is 
discharged  or  released  from  active  duty. 
However,  if  a  military  reservist,  who  is 
an  essential  employee,  was  ordered  to 
active  duty  on  or  after  March  24,  1999, 
because  of  a  mihtary  conflict,  and  was 
released  or  discharged  prior  to  the  date 
of  the  publication  of  this  notice  in  the 
Federal  Register,  the  affected  small 
business  has  90  days  from  such  date  of 
publication  to  make  such  application. 


The  purpose  of  the  Militan,'  Reservist 
economic  injury  disaster  loan  program 
(MREIDL)  is  to  provide  funds  to  eligible 
small  businesses  to  meet  its  ordinar\ 
and  necessary  operating  expenses  that  it 
could  have  met.  but  is  unable  to  meet, 
because  an  essential  employeo  was 
called-up  to  active  duty  in  their  role  as 
a  military'  reser\'ist.  These  loans  are 
intended  only  to  provide  the  amount  of 
working  capital  needed  bv  a  small 
business  to  pay  its  necessary  obligations 
as  they  mature  until  operations  return  to 
normal  after  the  essential  employee  is 
released  from  acti\'e  militarx  dutv. 

Applications  for  loans  for  military 
reservist  econfimic:  iniur>  loans  may  be 
obtained  and  filed  at  the  address  listed 
below;  U.S.  Small  Business 
Administration.  Disaster  .XrfM  1  Office, 
360  Rainbow  Blvd..  South  .-Ird  Fl  , 
Niagara  Falls.  NY  14303    1-800-659- 
2955 

The  interest  rate  for  eligible  small 
businesses  is  4  percent.  The  number 
assigned  for  economic  in)ury  is  R102UU 

(Catrtlog  of  Federal  Domestic  Assistance 
i'rogram  No.  59002). 

Dated:  Dr.tober  '■>.  2001. 
lames  F.  Rivera. 
Ai  /;/!>,' ,^>vni  lilt  f  Administrator  for  Disaster 

A'-yi^tant  r 

iFK  Doi    01-..'5H.iO  Filed  10-12-01:8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Notice  of  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
action:  Notice. 


SUIdMARY:  The  FA.\  is  issuing  this  notice 
to  advise  the  public  of  the  date  for  the 
fifth  meeting  of  the  FAA  Aircraft  Repair 
and  Maintenance  Advisory  (Committee 
The  purpose  of  the  meeting  is  for  the 
Committee  to  continue  working  towards 
accomplishing  the  goals  and  objectives 
pursuant  to  its  congressional  mandate 
DATES:  The  meeting  will  now  be  held 
Tuesday.  October  16.  2001.  9am  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration. 
800  Independence  Avenue.  SW  .  Bessie 
Coleman  Conference  Center. 
Washington,  DC  20591.  (202)-267-9952; 
fax  (202)  267-5115;  e-mail  Ellen 
Bowie®faa.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Bowie,  Federal  Aviation 
Administration  (AFS-300).  800 
Independence  Avenue,  SW., 


Washington,  D(   JO'^i;  phone  (202) 
267-9952;  fax  (2U2j  267-5115;  e-mail 
Ellen  Bowie@faa  gov 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  ol  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  FAA  Aircraft 
Repair  and  Maintenance  Advisory- 
Committee  to  be  held  on  October  16.  at 
the  Federal  Aviation  Administration. 
800  Independence  SW..  Washington,  DC 
20591. 

The  agenda  will  include: 

•  Introduction  of  any  new  designated 
alternate  members. 

•  Committee  administration. 

•  Reading  and  approval  of  minutes. 

•  Review  of  open/additional  action 
items. 

•  Working  group  final  draft  report. 

Oversight/Safety — Nelson  Dewees 

Balance  of  Trade — Sarah  MacLeod 

International  Agreements — Susan 
Parson. 

•  Statements  of  members  of  the 
public. 

•  United  States  Trade  Representative 
presentation. 

•  Review  of  Committee  wnrkscope  vs. 

mandate. 

•  Review  desire  for  Committee 
extension. 

•  Plan/discuss  next  steps/agenda  and 

tillir-lill!' 

•  Closing  remarks  and  adjournment 

.Attendance  is  open  to  the  public  but 
will  be  limited  to  the  availability  of 
meeting  room  space.  Persons  desiring  to 
present  a  verbal  statement  must  provide 
a  written  summary  of  remarks  Please 
focus  vour  remarks  on  the  tasks,  specific 
activities   [iroitHts  or  goals  of  the 
Advisor\  (     nimittee.  and  benefits  to  the 
a\  lalion  public  Speakers  will  be  limited 
1o  5-minute  presentations.  Please 
contact  Ms  Ellen  Bowie  at  the  number 
listed  above  if  you  plan  to  attend  the 
meeting  or  to  present  a  verbal  statement. 

Individuals  making  verbal 
presentations  at  the  meeting  should 
bring  2ri  ( I  i[iies  to  give  to  the 
Committee  V  Fxec  utive  Director.  These 
(  opies  ma\  h-  jri  vided  to  the  audience 
at  the  disi  retim;  nf  the  submitter. 

Issued  in  Washmgton,  DC,  on  October  10. 

2001 

lame^  |   Ballough. 

1(  .';•)>;  Manager,  Continuous  Airworthiness 
Maintenance  Division 
IFR  Doc.  01-25861  Filed  10-12-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
#01-07-C-00-STL  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Lambert-St.  Louis 
International  Airport,  St.  Louis,  MO 

AGENCY:  Federal  Aviation 
Administration,  (FAA).  DOT. 
ACnON:  Notice  of  Intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Lambert-St  Louis 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  i title  !X 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public;  Law  101 -.508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158}. 
DATES:  Comments  must  be  received  on 
or  before  November  14.  2001 
ADOflESSES:  Comments  on  this 
application  mav  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address  Federal  .Aviation 
Administration.  Central  Region, 
Airports  Division.  901  Locust.  Kansas 
City.  MO  64106 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Col  Leonard 
L.  Griggs,  jr.,  Director  of  .Airports. 
Lambert-St.  Louis  international  .-Kirport. 
at  the  following  address:  City  of  St 
Louis  Airport  Authority.  PO  Bo.x  10212 
St.  Louis.  Missouri  6314,5 

Air  carriers  and  foreign  air  r  arriers 
may  submit  copies  of  written  c  omment^ 
previously  provided  to  the  City  of  St. 
Louis  Airport  Authority.  Lambert-St. 
Louis  International  .\irport.  under 
section  158.23  of  part  1 58. 
FO«  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA.  Central  Region,  901  Locust. 
Kansas  City.  MO  64106,  (816)  329-2641 
The  application  may  be  reviewed  in 
person  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public: 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Lambert-St   Louis  International  .Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990 '(title  IX  of  the  Omnibus  Budget 
Reconciliation  Ac:t  of  1990)  (Public  Law 
101-508)  and  pari  158  of  the  Federal 
Aviation  Regulations  (14  C:FR  part  158). 

On  September  2 1 ,  200 1 .  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  the  City  of  St.  Louis 
Airport  Authority  was  substantially 
complete  within  the;  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  n  j  later 
th.^n  December  22.  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50 

Proposed  charge  effective  date: 
January.  2014. 

Proposed  charge  expiration  date: 
March,  2015. 

Total  estimated  PFC  revenue: 
599,103.000. 

Brief  description  of  proposed 
projectlsj:  New  Runway.  Perimeter  Road 
and  Security  Fences;  Northeast 
Quadrant  Roads:  New  West  .\ircraft 
Rescue  and  Firefighting  Building; 
Deicing  Pads  and  Glycol  Recovery; 
Taxiwa\-  Delta  Improvements;  Terminal 
Improvements  (Federal  Inspection 
Station):  and  fjincourse  Improvements 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  ahuv^'  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  insp(»r;t  the  application,  notice 
and  other  doc:uments  germane  to  the 
applic  ation  m  person  at  the  Lambert-,St, 
Louis  International  x'\irport. 

Issued  in  Kansas  City.  Missouri  on 

^.■Ilt.•mb^•r  21,  2001. 

(ieorjje  A.  Hendon, 

Staniiiifr.  Airports  Division,  Central  Region 
(FR  Doc;  01-2.5862  Filed  10-12-CJl,  845  ami 
BH.LING  CODE  491»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
01-01-C-OO-SBY  To  Impose  and  Use 
ttie  Revenue  From  a  passenger  Facility 
Charge  (PFC)  at  Salisbury-Ocean  City: 
Wicomico  Regional  Airport,  Salisbury, 
MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  F.\A  proposes  to  rule  and 
inv  ites  publii  ( oniment  on  the 
applic;ation  to  impose  and  use  the 
revenue  from  a  PFC;  at  Salisbury-Ocean 
City;  \Vicc)mic:o  RegKjnal  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  (Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Rec:onc;iliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 


DATES:  Comments  must  be  received  on 
or  before  November  14.  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  1  Aviation  Plaza.  Airports 
Division,  AEA-610,  Jamaica,  New  York 
11434^809. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Robert  L, 
Bry-ant,  A.A.E,.  Airport  Manager  at  the 
following  address:  5485  Airport 
Terminal  Road.  Unit  A.  Salisbury. 
Maryland  21804. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Wicomico 
County  Airport  Commission  under 
section  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanor  Schifflin.  PFC  Program 
Manager.  Airports  Division.  Planning  & 
Programming  Branch,  AEA-610,  1 
Aviation  Plaza,  Jamaica.  New  York 
11434-4809. (718)  553-3354.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Salisbury-Ocean  City:  Wicomico 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  law  101-508)  and  part  158 
of  the  Federal  Aviation  Regulations  (145 
CFR  part  158). 

On  September  17.  2001.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Wicomico  County  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  w^ill 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  13.  2001, 

The  following  is  a  brief  overview  of 
the  application, 

PFC  Application  .Vo  ,  01-01-C-OO- 
SBY. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1 .  2001 . 

Proposed  charge  expiration  date: 
August  1,  2004, 

Total  estimated  PFC  revenue: 
$440,000. 

Brief  description  of  proposed 
projectlsj: 

•  Develop  PFC  Program  and  PFC 
Application. 

•  Install  Airfield  Guidance  Signs  and 
Electrical  Vault, 
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•  Construct  Taxiway  "B"  Extension. 
Overlay  Taxiway  "D"  and  "C"  and 
Widen  Fillets  Runway  5-23. 

•  Acquire  Land:  Runway  5  and  23 
Approaches. 

•  Obstruction  Removal  Runway  23 
Phase  I  and  II. 

•  Construct  Runway  23  Safety  Area 
and  Airfield  Drainage. 

•  Rehabilitate  Runway  5-23  MIRLs 
and  Runway  5  end  REILS. 

•  Conduct  Environmental 
Assessment — 5  Year  ACIP  Development 
Projects, 

•  Acquire  Snow  Removal  Equipment. 

•  Passenger  Lift  Equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  he 
required  to  collect  PFCs:  Unscheduled 
part  135  and  part  121  charter  operations 
for  hire  to  the  general  public. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Airport  District  Office  located  at:  23723 
Air  Freight  Ln..  Suite  210,  Dulles. 
Virginia  20166. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Wicomico 
County  Airport  Conunission. 

Issupci  in  lamaita.  New  't'ork  on  .Septpmbpr 
27.  2001 

Eleanor  Schifdin, 
PFC  Program  Managfr.  Planning  f' 
Programming  Branch.  Eastf-rn  Region 
[FR  Doc.  01-25860  Filed  10-12-01.  8  45  dmi 

BILLMG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Docket  No.  FAA-2(X)1 -10478;  Notice  No. 
01-10] 

RIN2120-AH45 

Final  Guidance  for  the  Use  of  Binding 
Arbitration  Under  the  Administrative 
Dispute  Resolution  Act  of  1996 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  guidance. 


SUMMARY:  This  document  announces  the 
publication  of  the  Final  Guidance  for 
the  use  of  binding  arbitration  for 
purposes  of  resolving  bid  protests  and 
contract  disputes  relating  to 
procurements  and  contracts  under  the 
FAA  Acquisition  Management  System. 
The  Final  Guidance  is  located  on  the 
Internet  at  http://wwvi-.faa.gov/agc/ 
guidnce  htm. 


EFFECTIVE  DATE:  The  Guidance  becomes 
effective  immediately  upon  puhlicatHin 
in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 

Marie  A.  Collins.  Disputf  rfsdlutinn 
Officer,  FAA  Office  of  Dispute 
Resolution  for  Acquisition.  AGC-70, 
Room  8332.  Federal  Aviation 
Administration,  400  7th  Street.  SW., 
Washington.  DC  '^0590,  telephone 
number^202)  3Bfi-b400 
SUPPLEMENTARY  INFORMATION:  By 
Federal  Register  Notic;e  issued  on 
August  27.  2001.  the  Office  of  Dispute 
Resolution  for  Acquisition  (ODRA)  of 
the  FAA.  a  modal  administration  of  the 
United  States  Department  of 
Transportation,  notified  th*'  f)ii!)Ii(  nf 
the  issuance  for  public  c  (imincnt  nf 
proposed  Guidance  for  the  use  of 
binding  arbitration  as  an  dlternati\p 
dispute  resolution  (ADR)  te(,hni(:jiit'  tut 
purposes  of  reso]\-ing  bid  protP'-ts  nnd 
contract  disputes  relating  tu 
procurements  and  contracts  uiuitr  tti. 
FAA  Acquisition  Management  Systeiii 
The  proposed  Guidance.  de\eloped 
pursuant  to  the  Administrative  Dispute 
Resolution  Act  (ADRA)  of  1996,  Pub.  L. 
104-320  (October  19.  1996).  5  U.S.C. 
571-583,  had  been  published  in  full  on 
the  Internet.  As  was  stated  in  the  Notice. 
the  FAA  had  submitted  the  Guidance  to 
the  Attorney  General  for  consuilatifin 
and  had  received  his  concurrene  e  in 
accordance  with  Section  575  of  the 
ADRA.  The  Notice  called  for  public 
comments  to  be  received  b\  the  ODRA 
on  or  before  September  26.  2001    No 
comments  were  received  by  that  date 
The  final  Guidance  is  currentlv 
published  in  full  on  the  Internet  at 
http://wvi-w.fao.gov/ngc/guidncp  htm 
Other  than  introductory'  language  that 
details  the  foregoing  histor\  of 
publication  for  public  ( omment.  tin 
final  Guidance  is  identic  al  to  the 
proposed  Guidance. 

Issued  in  Washington,  DC,  on  October  9, 

2001 

lane  F,  Garvey, 

.■\dminif<trator 

|FR  Uni    01-258.59  Filed  10-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Municipality  of  Anchorage.  AK 

AGENCY:  Federal  Highwa\ 
Administration  (FHWA).  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF) 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA.  in  cooperation 
vv  ith  .\n()T^PF  and  the  Municipality  of 
.\iii  horage.  will  prepare  an 
environmental  impact  statement  (EIS)  to 
extend  the  existing  Tony  Knowles 
Coastal  Trail,  a  National  Recreation 
Trail,  in  Anchorage  Alaska.  The 
proposed  project  corridor  is  from 
Kincaid  Park,  within  the  Municipality, 
to  the  Potter  Weigh  Station.  Seward 
Highway  MP  114,2.  a  distance  of 
approximately  12  miles.  The  State 
managed  Anchorage  Coastal  Wildlife 
Refuge  and  Potter  Marsh  are  adjacent  to 

'he  pri'ier  t 

FOR  FURTHER  INFORMATION  CONTACT;  |ohn 
Lohrev    i  H\N  A  .\iaska  Field  Operations 
Engineer.  P( )  Box  21648,  Juneau,  AK 
99802   Telephone:  (907)  586-7428  or 
)im  Cii;li]er-   P  E..  Project  Manager, 
,Ma>-k,i  Meparlment  of  Transportation 

,11. i  i'lit  he  Facilities.  PO  Box  196900. 

\n   I.   rvue.AK.  99519,  Telephone:  (907) 
JtiM-  ()'i44 

SUPPLEMENTARY  INFORMATION:   The 
jir(i[)osed  project  purpose  is  to  serve  a 
broad  spectrum  of  non-motorized  trail 
users  with  a  consistent,  unified  trail, 
substantially  without  the  need  to  stop 
for  cross  traffic  or  hazards,  that  connects 
ndtural  settings  and  other  trails. 
improves  coastal  access  and  provides  a 
safe  experience.  The  [rMpused  trail 
segment  should  pro\  ide  for  destination- 
oriented  travel,  commuting,  exercise. 
and  nature  viewing. 

.Mternative  trail  alignments  have  been 
examined  through  a  three-year  planning 
and  scoping  process.  The  EIS  will 
examine  the  no-action  alternative  and  a 
lull  range  of  reasonable  build 
alteriiritives.  with  variations  and  cross- 
(  onnection  (jptions  that  involve  lower 
sea  level  terrain  and  upland  locations. 

Planninti  has  been  underway  since 
mM~  with  prehminarv' engineering  and 
a  publii  and  agencv  scoping  process.  A 
public  advisory  group  and  technical 
(agency)  advison,'  group  both  met 
multiple  times  in  1998-99.  A  series  of 
three  community-wide  trail  planning 
iiieeiings  culminated  in  a  public  hearing 
held  March  21,  2000.  A  public 
informational  meeting  was  also  held  on 
September  2S   2001,  A  "Scoping 
Summars  Report    was  published  in  luly 
1998,  and  a  follow-up  compilation  titled 
■  Public  and  Agency  Comment  on  the 
March  2000  Viable  Alternatives  Report" 
was  published  in  March  28.  2000  A 
public  informational  hearing  will  be 
held  on  November  5.  2001 

Based  on  project  issues  and  on  public 
and  agency  involvement  to  date.  FHWA 
and  .^DOf  «<PF  have  determined  a  need 
to  prepare  an  EIS  A  public  hearing  will 
be  held  following  publication  of  the 
Draft  FIS   \ntn  f  (.( tti,'  hearing  will  be 
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published  in  thn  Federal  Register  and 

the  Anc.hnrauf  DaUv  Ne\v>  Comments 
or  questidos  concerning  this  proposed 
action  and  the  EIS  shoukl  be  directed  to 
the  FHWA  or  AKDOT&PF  address 
provided  above 

(CataiotJ   :;  FV-deral  Domestic:  Assistance 
Program  .\ umber  20.205,  Highway  Research. 
Planing  and  Construction.  The  regulations 
implementing  Executive  Order  12.372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  October  2,  2001.     I 
David  C.  Miller, 

Divisiun  Administrator.  Juneau.  Alaska. 
|FR  Doc.  01-2.5886  Filed  10-12-01;  8;43  am] 

BILLING  CODE  4910-22-M  i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement. 
Washtenaw  County.  Ml 

agency:  Federal  Highwav 
Administration  (FHWAl,  D(5T 
ACTION:  N'ntK.e  of  intent. 


summary:  The  FHW.A  is  issuing  this 

N'otio-  to  ;i(i\ise  the  public  that  an 
Environmental  impact  Statement  will  be 
prepared  for  reconstruction  of  US-12, 
from  Saline  east  citv  limit  to  Munger 
Road  in  Washtenaw  County.  Michigan 
The  purpose  of  thi.^  notice  is  to  update 
FHWAs  August  27.  1992.  Notice  of 
Intent  (Federal  Register  \'oi.  .57.  No. 
1H7)  publi--hed  for  thi->  same  proposed 
project 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Hdtc.h'T,  ped'-rai  High\\  i\ 
Administration,  315  W.  .Mleg.m  Street, 
Room  207,  Lansing.  Michigan  489J3, 
Telephone:  (517)  702-ia,T2  or  Ms. 
Carolyn  L,  Nelson,  ??"]'■(  t  Managt-r 
Michigan  Department  ot  Transpcjrtatiun. 
P.O.  Box  30050.  Lansing.  Michigan 
48909.  telephone   (517)  3^4-8642, 
SUPPLEMENTARY  INFORMATION:  The 
FHW.^.  in  cooperation  with  the 
Michigan  Department  of  Transportation 
(MDOT),  is  preparing  an  Envinmmental 
Impact  Statement  (EIS)  for 
reconstruction  of  L'S-12,  an  e.xisting 
state  trunkline,  from  Saline  east  city 
limits  to  Munger  Road  m  \Vasht^■naw 
C()unt\,  Michigan  The  proposed  project 
is  approximately  seven  (7)  miles  in 
length  and  is  needed  to  make  capacity 
improvements  in  thi-.  two-lane  section 
to  impro\e  ser\ice  in  this  rapidU 
developing  area  of  south  central 
Washtenaw  County.  The  limits  for  the 
studv  extend  along  the  existing  state 
trunkline  between  the  Saline  east  (,it\ 
limits  to  Munger  Road  to  the  northeast. 


Alternatives  under  consideration 
include:  (1)  Taking  no  action  to  improve 
the  section  of  L'S-12  other  than  routine 
maintenance,  (2)  a  five-lane  cross 
section  reconstruction  of  the  existing 
two-lane  roadway  with  two  travel  lanes 
in  each  direction  and  a  center  left-turn 
lane,  (3)  a  divided  cross  section 
reconstruction  of  the  existing  roadway 
to  a  boulevard  consisting  of  two  travel 
lanes  in  each  direction  separated  by  a 
median,  (4)  a  combination  di\ided  and 
five-lane  cross  section,  and  (5)  a  transit 
alternative  to  assess  the  feasibility  of 
expanding  the  existing  bus  system  and 
reduce  projected  highwav  travel 
demand  in  the  corridor 

A  Draft  EIS  was  prepared  for  this 
project  in  1994.  However,  due  to  project 
budget  constraints  at  the  state  level,  the 
document  was  not  issued  for  public 
comment  and  the  projef:t  was  placed  on 
hold.  An  agency  scoping  meeting  and 
two  public  information  meetings  were 
held  as  part  of  that  studv  The  US-12 
Five-Lane  Feasibility  Study  was 
completed  in  2000  that  evaluated  the 
feasibility  of  a  five-lane  arterial  for  the 
project  area.  One  public  informatif)n 
meeting  was  held  as  part  of  that  stud\ 
to  present  preliminary  results.  Letters 
and  a  scoping  document  describing  the 
proposed  ac:tion  and  soliciting 
comments  will  be  sent  to  appropriate 
federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previouslv  expressed  or  are  known 
to  have  interests  in  this  proposal,  A 
scoping  meeting  with  Federal,  State. 
and  local  agencies  will  be  held  in  the 
month  of  November  2001 .  The  public; 
involvement  program  will  ini  hide 
newsletters,  a  telephone  information 
line,  focus  group  meetings,  and  a 
website.  Public  meetings  will  include  a 
public  scoping  meeting  to  present  the 
illustrative  alternatives  and  an 
informational  meeting  to  present  the 
practical  alternatives.  The  public 
scoping  meeting  will  be  adv(>r1ised 
through  loc:al  media.  A  public  hearing 
will  also  be  held.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  A  final  public  meeting  will  be 
held  following  selection  of  the 
recommended  alternative.  The  Draft 
Environmental  Impact  Statement  is 
scheduled  for  completion  in  fall  2002. 
and  will  be  made  a\ailahle  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  The  U.S. 
Environmental  Protection  .Agency  and 
the  U.S.  Fish  and  Wildlife  .Service  are 
requested  to  be  cooperating  agencies  cm 
this  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Such  inquiries  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

Issued  on:  October  3.  2001. 
lames  J.  Steele. 

Division  .Administrator.  Ijinsing,  Michigan. 
il-R  Dm.  01-2,i88.^.  Filed  10-12-01:  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2001-9876] 

Agency  Information  Collection  Activity 
Under  0MB  Review:  0MB  No.  2126- 
0015  (Designation  of  Agents;  Motor 
Carriers,  Brokers  and  Freight 
Forwarders) 

AGENCY:  Federal  Motor  Carrier  Safetv 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  and  request  for 
c:omments. 

summary:  The  FMCSA  announces  that 
the  Information  Collection  Request  (ICR) 
described  in  this  notice  is  being  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  c:ontinued 
approval.  This  information  collection 
allows  registered  motor  carriers, 
property  brokers,  and  freight  forwarders 
a  means  of  meeting  process  agent 
requirements.  The  ICR  describes  the 
information  collection  and  its  expected 
burden.  The  FMCSA  published  the 
required  Federal  Register  notice 
offering  a  60-day  comment  period  on 
this  information  collec:tion  on  |une  27. 
2001  (66  FR  34314).  No  comments  were 
received.  We  are  required  to  send  ICRs 
to  OMB  under  the  Paperwork  Reduction 
Act. 

DATES:  Comments  should  be  submitted 
by  November  14.  2001. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  Seventeenth  Street  NW.. 
Washington.  DC  20503.  Attention:  DOT 
Desk  Officer.  We  particularly  request 
your  comments  on  whether  the 
collection  of  information  is  nec:essary 
for  the  FMCSA  to  meet  its  goal  of 
reducing  truck  crashes,  including 
whether  the  information  is  useful  to  this 
goal:  the  accuracy  of  the  estimate  of  the 
burden  of  the  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
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automated  collection  techniques  or 
other  forms  of  information  technology 
0MB  wants  to  receive  comments  within 
30  days  of  publication  of  this  notice  in 
order  to  act  on  the  ICR  quickly 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Marian  Lee.  (202)  358-7028.  Office  of 
Enforcement  and  Compliance  (MC-ECI). 
Federal  Motor  Carrier  Safety 
Administration.  DOT.  400  Seventh 
Street.  SW.,  Washington.  DC  20.590 
Office  hours  are  from  7:45  a.m  to  4;15 
p.m..  e.t..  Monday  through  Friday, 
except  Federal  holidays 

SUPPLEMENTARY  INFORMATION: 

Title:  Designation  of  Agents;  Motor 
Carriers.  Brokers  and  Freight 
Forwarders, 

0MB  Approval  \'umber:  212&-0015 

Background:  The  Secretary  of 
Transportation  (Secretary)  is  authorized 
to  register  for-hire  motor  carriers  of 
regulated  commodities  under  the 
provisions  of  49  U.S.C.  13902:  freight 
forwarders  under  the  provisions  of  49 
IIS.C,  13903.  and  property  brokers 
under  the  provisions  of  49  U.S.C"   13904 
These  persons  may  conduct 
transportation  senices  only  if  the\'  are 
registered  pursuant  to  49  LI  S,C^.  13901 
The  Secretary  has  delegated  authority 
pertaining  to  these  registrations  to  the 
FMCSA.  Registered  motor  carriers, 
brokers,  and  freight  forwarders  must 
designate:  (1)  An  agent  on  whom  service 
of  notices  in  proceedings  before  the 
Secretary  may  be  made  (49  U.S.C;, 
13303):  and  (2)  for  every  State  in  which 
they  operate,  agents  on  whom  process 
issued  bv  a  court  may  be  served  in 
actions  brought  against  the  registered 
transportation  entity  (49  U.S.C.  13304) 
Regulations  governing  the  designation 
of  process  agents  are  found  at  49  CFR 
part  366.  This  designation  is  filed  with 
the  FMCSA  on  Form  BOC-3, 
Designation  of  Agent  for  Service  of 
Process, 

Respondents:  Motor  carriers,  freight 
forwarders,  and  brokers. 

Estimated  Burden:  The  estimated 
average  burden  per  response  for  Form 
BOC-3  is  10  minutes.  The  estimated 
total  annual  burden  is  5,000  hours  for 
Form  BOC-3  based  on  30.000  filings  per 
year. 

Frequency:  Form  BOC-3  must  be  filed 
when  the  transportation  entity  first 
registers  with  the  FMCSA.  Subsequent 
filings  are  made  only  if  the  motor 
carrier,  broker,  or  freight  forwarder, 
changes  process  agents. 

Authority:  The  Paperworlt  ReHiit  tion  .\rt 
of  1995;  44  U.S.C:,  Chapter  35.  a.s  amended; 
and  49  CFR  1.73. 


Issued  on  Oitober  ,5.  2001. 
Julie  Anna  Cirillo. 
.'ictiti^  l)t'put\  Administrator. 
!KR  Dor.  01-25905  Filed  10-12-01:  8:45  ami 

BILLING  CODE  4910-€X-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finartce  Docket  No.  34040] 

Riverview  Trenton  Railroad 
Company— Acquisition  and 
Operation — In  Wayne  County.  Ml 

AGENCY:  Surface  Transportation  Board, 

action:  Notice  of  Availahilitv  nf 
En\'ironmental  Assessment  ami  Ki'quest 
for  Comments. 


summary:  The  Riverview  Trenton 
Railroad  C'ompany  (RTRR)  has 
petitioned  the  Surface  Transportation 
Board  (Board)  for  authority  to  acquire 
and  operate  a  rail  line  approximately  1.5 
miles  in  length  in  Wayne  County, 
Michigan,  to  ser\e  a  proposed 
intermodal  facilitv  The  Board's  Section 
of  En\'ir(mmental  Anahsi^    s!',\    !m- 
prepared  an  environniental  ,issrsM;;r!ii 
(EA)  for  this  project.  Based  on  the 
information  pro\idt'd  and  the 
environmental  analysis  r onduc  tf<i  to 
date,  the  EA  preliminarily  concludes 
that  this  proposal  should  not 
signific:ant!v  affect  the  qualitv  of  the 
human  environment  if  the 
recommended  mitigation  nu'asures  set 
forth  in  the  EA  are  implemented. 
Accordinglw  SE.\  rerommt'iids  that,  if 
the  Board  approves  this  prn)e(  t.  RTRR 
he  required  to  implement  the  mitigation 
set  forth  in  the  E.^  Cojiies  nf  the  V..\ 
ha\'e  been  ser\ed  on  all  intercsffd 
parlies  and  will  be  made  a\.tiiabit'  to 
additional  parties  upon  rec^urst   .sEA 
will  consider  all  comments  re(  ei\ed 
when  making  its  final  en\  irnnniental 
recommendatif)ns  to  the  Board  The 
Board  will  then  consider  SEA's  final 
reccmimendations  and  the  (  omplete 
environmental  record  in  making  its  final 
decision  in  this  proceeding 
DATES:  The  EA  is  available  for  public 
review  and  ccmiment.  ("omments  are 
due  bv  November  14.  2001 
ADDRESSES:  (Comments  (an  original  and 
10  copies)  regarding  this  E.\  should  be 
submitted  in  writing  to:  ,Se(  tion  of 
Environmental  Analysis.  Surface 
Transportation  Board.  1925  K  Street. 
NW..  Washington,  DC  20423  to  the 
attention  of  Kenneth  Blodgett 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Blodgett.  (202)  565-1554  (7110 
for  the  hearing  impaired  ( l-8()(>-H"7- 
83439),  To  obtain  a  copv  of  the  EA. 


!    ntact  Da-2-Da  Office  Solutions.  1925 
k  S!r>'.  I   NW..  Washington,  DC  20006. 
Ill'  :i.    202)  293-7776  or  visit  the 
Board  s  website  at  "www.stb.dot.gov". 

By  the  Board.  Victoria  Rutson.  Chief. 
Section  of  Environmental  Analysis. 

\  crnon   \    W  illi.ims, 

Sccrvtary. 

|FR  noi    m-252.17  Filed  10-12-01;  8:45  ami 

BILLING  CODE   49i  S  aX'  <= 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Cambridge 
Systematics,  Inc.  on  behalf  of  the  New 
York  City  Economic  Development 
Corporation  (WB575— 10/1/2001),  for 
permission  to  use  certain  data  from  the 
Board's  Carload  Waybill  Samples.  A 
copy  of  the  requests  may  be  obtained 
from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics. 
Environmental  Analysis,  and 
\  iniinistration  within  14  calendar  days 
nl  lh<    !  i'     f  this  notice.  The  rules  for 
releasi    t!  .-.  aybill  data  are  codified  at  49 
CFR  1244.9. 

Contact:  James  A.  Nash.  (202)  565- 
1542 

\'ernnn   \    W  illnnis 

Secrvtun. 

li.Ri>„    m -25858  Filed  10-12-01;  8:45  ami 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 

conirnents. 


SUMMARY:  The  Department  of  the 

Treasurx  .  as  part  of  its  continuing  effort 
tfi  rediH  <•  ptpiTwork  and  respondent 
liiinliri   i:i\  itt^  the  general  public  and 
other  Feiieral  agencies  to  lake  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
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3506(c)(2)(A))  Currently,  the  Bureau  nf 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasure  is 
soliciting  comments  concerning  the 
Certification  on  Agency  Letterhead 
Authorizing  Purchase  of  Firearm  for 
Official  Duties  of  Law  Enforcement 
Officer 

DATES:  Written  comments  should  be 
received  on  or  before  December  14.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue.  N\V  . 
Washington,  DC  20226.  (202)  927-8930 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Tom  Oone.  Chl^■f 
Regulations  Division,  650  Massachusetts 
Avenue.  NW.,  Washington.  DC  20226. 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 

Titlf:  Certification  on  Agencv 
Letterhead  Authorizing  Purchase  of 
Firearm  for  Official  Duties  of  Law 
Enforcement  Officer. 

OMB  Sumbpr:  1512-0546. 

Abstract:  This  letter  is  used  by  a  law 
enforcement  officer  to  purchase  a 
handgun  to  be  used  in  his/her  official 
duties  from  a  licensed  firearm  dealer 
anywhere  in  the  country  The  letter 
shall  state  that  the  firearm  is  to  be  used 
in  the  official  duties  of  the  officer  and 
that  he/she  has  been  checked  and  that 
he/she  has  not  been  convicted  of  a 
misdemeanor  crime  of  domestic 
violence.  The  letter  will  be  retained  for 
5  years  in  the  licensee's  files 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

type  of  Rpvipw  Extension 

Affected  Public  State,  local  or  tribal 
government. 

Estimated  Xumber  of  Respondents: 
50,000 

Estimated  Time  Per  Respondent  5 
seconds  for  the  licensee  to  file  the  letter 

Estimated  Total  Annual  Burden 
Hours  278 

Request  for  Comments  I 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 

qudlitv,  utilitv.  and  clarity  of  the 
information  t(j  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tt'chiiiqut's  nr  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  pr(jvide  information. 

Dated:  October  5.  2001. 
William  T.  F.arle. 

Assistant  Uirt'ctor  I  Management  I  CFO. 

|FR  Doc.  01-25842  Filed  10-12-01:  8:45  am] 

BILLING  CODE  M1(V31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 
I 
Proposed  Collection;  Comment 
Request 

ACTION:  .Notice  and  request  fcjr 
comments. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperworit  and  respondent 
burden,  invitps  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  .^ct  of  1995, 
Public  Law  104-13  (44  L',S,C, 
3506(c)(2)(A)),  Currently,  the  Bureau  of 
Alcohol,  Tobaci  o  and  Firearms  within 
the  Department  of  the  Treasurv  is 
soliciting  comments  concerning  the 
Marks  and  Notic:es  on  Packages  of 
Tohac;(:o  Products 

DATES:  Written  comments  should  be 
received  on  or  before  December  14,  2001 
to  be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Bur^'au  of  Alc;ohi)l,  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachust'tts  Avenue.  NW,. 
Washington,  DC  2022B,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  dire{;ted  to  Tom  Crone,  Chief, 
Regulations  Division.  650  Massachusetts 
Avenue,  NW  ,  Washington.  DC  20226, 
1202) 927-8210 
SUPPLEMENTARY  INFORMATION: 

Title  Marks  and  Notices  on  Packages 
of  Tobacto  Produf:ts 

OMB  \umber   1512-0532. 

Hei  ordkeepinii  Requirement  ID 
\umt>er  ATF  REt:  5210/13, 

Abstract  This  information  collection 
requires  the  manufacturer,  or  exporter  to 


place  a  mark  and  notice  indicating  the 
tax  classification  and  quantity  on 
packages,  cases  or  containers.  Statutory 
authority  for  labeling  and  marking 
requirements  pertaining  to  tobacco 
products  is  set  forth  in  26  U.S.C.  5723. 
The  need  for  this  information  to  appear 
on  packages  of  tobacco  products  is  to 
assure  effective  administration  of  the 
Federal  excise  taxes  imposed  on  tobacco 
products.  There  is  no  recordkeeping  or 
reporting  burden  imposed  on  the 
proprietors. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Tipe  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Time  Per  Respondent:  0, 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  .t,  2001. 
William  T,  Earle. 

Assistant  Director  IXfanagementl  CFO 

|FR  Doc.  01-25844  Filed  10-12-01;  8;45  ami 

BILLING  CODE  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohoi,  Tobacco  and 
Firearms 

[Docket  No.  930;  ATF  0  11 30.24] 

Delegation  Order— Delegation  of  the 
Director's  Authorities  in  Subpart  C  and 
Subpart  I  of  27  CFR  Part  46 


To:  All  Bureau  Supervisors 
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1.  Purpose.  This  order  delegates  the 
authorities  of  the  Director  to 
subordinate  ATF  officers  and  prescribes 
the  subordinate  ATF  officers  with 
whom  persons  file  documents  which  are 
not  ATF  forms. 

2.  Cancellation.  This  order  cancels 
ATF  O  1130.14,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  Subpart  I  of  27  CFR  Part  296,  dated 
1/11/2000,  and  the  portion  referring  to 
part  296  in  ATF  O  1130.15,  Delegation 
of  the  Director's  Authorities  in  27  CFR 
parts  270,  275,  and  296,  dated  12/22/ 
1999. 

3.  Background.  The  Director  has  the 
authority  to  take  final  action  on  matters 
relating  to  tobacco  products  and 
cigarette  papers  and  tubes.  Certain  of 
these  authorities  were  delegated  to 
lower  organizational  levels  in  ATF  O 
1130.14  and  ATF  O  1130.15.  ATF  is 


currently  restructuring  the  part 
numbering  system  in  title  27  of  the  Cndo 
of  Federal  Regulations  (CFR)  The 
miscellaneous  regulations  relating  to 
tobacco  products  and  cigarette  papers 
and  tubes,  previously  located  in  27  C.VK 
part  296.  are  now  recodified  as  2  7  (PR 
part  46.  Due  to  this  restructuring.  ATF 
O  1130.14  and  a  portion  of  ATF  O 
1130.15  must  be  cancelled  and  a  new- 
order  must  be  issued  to  reflect  the  new 
part  number. 

4.  Delegations  lender  the  aufh(irit\' 
vested  in  the  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No   120-1 
(formerlv  221).  dated  [une  B.  1972.  and 
by  26  CFR  301.7701-9,  this  ATF  urder 
delegates  c:ertain  authorities  to  take  final 
action  prescribed  in  subpart  C  and 
subpart  i  of  part  46  f)f  title  2"  CFR  to 


subiirdmate  nffit  ers.  Also,  this  ATF 
order  presi  nfn'^  thi'  --ii!"  irdinate  officers 

with  whom  d[.:}ili(  .itii'ii-   notices,  and 
report^  re(jiiin'ii  by  subpart  C  and 
^uhpar*  I  <:i  [.art  46  of  title  27  CFR, 
w  hi(  h  are  riit  .-\  TF  forms,  are  filed.  The 
attached  tH[ii»' !iii'iit:tiC'. 'i;.   ■■■,  ...itory 
sedHin^    ilo(  iiiiH-nt'-  in^i  rtuiii,j!iied 
.^TF  nffii  .T^    rhi'  a.ittr.  Titiesinthe 
tdliie  ma\  rn't  Sc  i>..]..,,-^'_.-\e(i.  An  ATF 
oryani/atii  ill  t  ti.irt  ;-;kjv\  uig  the 
dirm  total.  V  and  the  positions  involved 
in  thi-  It  I.  eat;   n  order  has  been 

atta*  !i>'(i 

5  Questions.  Any  questions 

(  on(  ernuiL'  ihi^    r  i'T  should  be  directed 
to  the  Rcculations  Division  at  202-927- 

8210 

Bradlp\   ^    Bui  kles. 
Director. 


Table  of  Authorities,  Documents  To  Be  Filed,  and  Author  zec  Of^^  c  als 


Regulatory  section 


Otficer(s)  authorized  to  act  or  receive  document 


§46  77 
§46  242 
§46.244 
§46.253 

§46  253 

§46  263 

§46  264 

§46  271 
§46  272 
§46  274 


Unit  supervisor  National  Revenue  Center. 

Director  of  Industry  Operations 

Inspector,  Specialist  or  Special  Agent 

Section  Chief.  National  Revenue  Center  (NRCi  to  approve  (by  affixing  'he  signature  of  ttte  Director) 
claims  of  more  than  $5,000  for  remission   abatement   credit   Of  refund  ot  ia» 

Unit  Supervisor.  NRC,  to  approve  (by  affixing  the  signature  of  the  Direcic  aa'r-,s  o'  $b  (XX)  or  less  for  re- 
mission, abatement,  credit  or  refund  of  tax 

Chief.  Regulations  Division  If  the  atlernate  method  or  procedure  does  'loi  at<ert  i^-.ivi'i  or  export  record- 
keeping. Chief,  NRC,  may  act  upon  the  same  alternate  -nethoc;  tna'  ha^  tx-e'  appioved  by  the  Chief, 
Regulations  Division 

Chief.  Regulations  Division  if  the  alternate  method  or  proceou'e  does  no'  attect  import  or  export  record- 
keeping, Chief.  NRC  may  act  upon  the  same  alternate  method  thai  has  been  approved  by  tt»e  Chief, 
Regulations  Division 

Inspector,  Specialist  or  Special  Agent. 

Director  of  Industry  Operations 

Section  Chief,  NRC 
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BILLING  CODE  4«10-31-C 

DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

FLETC  Cheltenham,  MD;  Notice  of 
Intent 

AGENCY:  F'HiiTdl  Law  Enforrf^ment 

Trainint;  C'enter.  Tr>^asur\' 

ACTION:  Notice  of  intpnt  Id  hold  public 

m€*ptinH  and  prfparf  ap.  t'livironrnpntal 

assessment 

SUMMARY:  Notice  is  herebv  ^iwcn  that 
the  Federal  Law  Enfnrc  ement  Tr  uning 
Center  (FLETC).  pursuant  tu  the 
National  Environm<mtal  Policy  Act  of 
196q  (NEP.M  theCounr  d  on  ' 
Environmental  Quality  Regulations  for 
Implementing  the  National 
Environmental  Polirv  Art  (40  CFR  parts 
1 500-1 .508),  and  Department  of  the 
Treasur\  Direr tive  75-02  (Department 
of  the  Treasury  Environmental  Quality 
Program,!,  proposes  to  prepare  an 
En^vironmental  Assessment  related  to 
the  reno\ ation  of  the  former  Na\al 
Communications  Detac:hmenf 
Cheltenham,  MD  to  provide  a  la\\ 
enforcement  requahfication  trainuv.; 
facilitv  for  use  b%  a  wide  \ariet\  nf 
federal,  state,  and  local  agencies  located 
in  the  metropolitan  Washington.  DC 
area.  The  proposed  action  includes 
renovation  and  demolition  of  existing 
buildings  for  use  as  c  lassroonis. 


simulators,  locker  facilities,  storage,  etc., 
and  construction  of  a  free-standing. 
completely  enclosed,  environmentally 
safe  indoor  firearms  training  range  and 
an  outdoor  vehicle  training  range 
Vegetation  manipulation  will  occur  for 
aesthetic  purposes,  wildlife  habitat 
improvement,  wildfire  hazard  control. 
and  insect/disease  reduction. 

Meeting  Information:  Public 
participation  in  the  scoping  process  will 
be  an  integral  part  of  this  project.  During 
the  scoping  process  the  FLETC  will  seek 
information,  comments,  and  guidance 
from  agencies  and  the  public  that  may 
be  interested  in,  or  affected  by.  this 
project.  The  scoping  process  will 
include:  (a)  Identification  of  potential 
issues:  (b)  identification  of  issues  to  be 
analyzed  in  depth:  (c)  elimination  of 
insignificant  issues:  (d)  identifying 
potential  environmental  effects:  (ej 
exploring  potential  alternatives:  and  (f) 
determining  potential  cooperating 
agencies.  The  FLETC  will  conduct  a 
meeting  associated  with  the  scoping  of 
the  assessment  of  potential  significant 
environmental  impacts  related  to  the 
project.  The  meeting  will  be  advertised 
in  a  newspaper  in  general  circulation  in 
the  project  area.  The  meeting  will  be 
open  to  the  interested  public,  and 
federal,  state,  and  local  government 
agencies,  and  will  be  held  on  October 
24,  2001  from  7  p  m,  until  8:30  p  m.  at 
Colon\  South  Hotel  and  (Conference 
Center,  located  at  7401  Surratts  Road 
Clinton,  MD  20735  The  public  and 
agencies  are  invited  to  partuipate  in  the 
planning  and  analysis  of  ttie  proposed 


project.  Representatives  of  the  FLETC 
and  its  consultants  will  be  available  at 
the  meeting  to  discuss  the  FLETC's 
environmental  review  process,  describe 
the  project  and  alternatives  under 
consideration,  discuss  the  scope  of 
environmental  issues  to  be  considered 
in  accordance  with  the  requirements  of 
NEP.\,  answer  questions  and  \\  ritten 
comments, 

DATES:  Written  comments  will  be 
acxepted  until  November  23,  2001 
ADDRESSES:  Send  comments  to:  FLETC 
("heltenham  Facilitv.  9000  Commo 
Road,  Cheltenham, MD  20623-5000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Shaw,  NEP,^  C-oordinator/Project 
Manager.  FLETC.  at  (912)  261-4557  Ms 
Shaw's  e-mail  address  is 
sshdWQtlptc  trpas.gnv.  Information  is 
also  available  from  Bob  Smith.  Chief. 
(Cheltenham  Operatiims  at  (301)  868- 
5830  Mr  Smith's  e-mail  address  is 
rsinith<if]ptc  trcdSi^ov 

SUPPLEMENTARY  INFORMATION:  The 

[•"ederal  Law  Enforcement  Training 
Center  has  a  mission  of  pro\iding  high 
quality,  cost-effective  training  of  federal 
law  enforcement  personnel.  The  FLETC 
proposes  with  this  action  to  provide 
requahfication  training  ser\'ices  in  the 
Washington.  DC  area  by  renovating  the 
former  Naval  Communications 
Detachment  Cheltenham,  MD  facility 
which  has  been  inactive  since  1998, 
Providing  these  requahfication  sendees 
in  the  Washington.  DC  area  will 
eliminate  the  need  for  using  agencies  to 
travel  to  the  FLETC's  Glvnco,  GA 
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facility,  reducing  associated  costs  and 
time  demands. 

The  FLETC  Cheltenham  facility  is 
located  approximately  15  miles 
southeast  of  Washington.  DC.  in  Prince 
George's  County.  MD.  The  project  site  is 
situated  east  of  Maryland  Route  5  and 
west  of  Maryland  Route  301. 
appro.ximately  3  miles  south  of 
Andrews  Air  Force  Base. 

Alternatives  considered  by  the  FLETC 
include:  (a)  No  action-continuation  of 
ser\'ices  at  Glynco.  GA;  (b)  Site  locations 
other  than  C^heitenham.  MD  in  the 
metropolitan  Washington.  DC  area;  (c) 
Proposed  action  at  the  Cheltenham.  Md 
location,  including  alternati\e  facility- 
arrangements  on  this  site. 

Based  on  the  input  received  at  the 
public  meeting,  and  ongoing  contac  t 
and  involvement  of  the  interested 
agencies  and  the  public,  the  FLFITC!  will 
prepare  a  Draft  Environmental 
Assessment  addressing  the  significance 
of  the  project  and  its  impacts  for  public 
review  and  comment.  Distributitm  and 
placement  of  this  document  in  publicly- 
accessible  places  such  as  libraries  and 
governmentai  offices  will  occur.  A  Final 
En\'ironmental  Assessment  will  be 
prepared  considering  the  comments 
from  agencies  and  the  public  received 
following  the  review  period  for  the  draft 
document. 

Should  the  FLETC  determine,  based 
on  the  information  presented  in  the 
Final  Environmental  Assessment  for  the 
project,  that  the  impacts  of  the 
renovation/demolition,  c(mstruction. 
and  operation  of  the  facility  will  not 
have  a  significant  environmental 
impact,  it  will  prepare  a  Finding  of  No 
Significant  Impacts  (FONSI)  for 
publication  in  the  Federal  Register  and 
in  a  newspaper  in  general  circulation  at 
the  project  location.  Should  significant 
environmental  impacts  be  determined  to 
exist  due  to  the  project,  the  FLETC  will 
proceed  with  the  preparation  of  an 
Environmental  Impact  Statement,  per 
the  requirements  of  NEPA.  the  Council 
on  Environmental  Quality,  and  its  own 
environmental  policies  and  procedures. 

Authority:  The  Counrii  on  Environmental 
CJualitv's  National  Environmental  Foli(  v  .^t  t. 
40  CFR  parts  1500  efjJpq. 

Dated;  October  5.  2001. 
Bruce  Bowen. 

Assistant  Director.  Office  of  Compliance. 
Federal  Law  Enforcement  Training  Center 
IFRDoc  01-25853  Filed  10-12-01,  8;45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  MTQ/941 

AGENCY:  internal  Kevenuf  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasurv.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  n-sp(ind(Mit 
burd(>n.  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  b\  the 
Paperwork  Reduction  -^ct  of  1995, 
Public  Law  104-1. ^  144  U.S.C. 
3.506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  cone  erning  Form 
MTQ/941.  .Montana  Quarterly  Tax 
Report/Employer's  Quarterlv  Federal 
Tax  Return 

DATES:  Written  comments  should  hp 
rec:eived  on  or  before  December  14    J(M) l 
to  be  assured  of  consideration 
ADDRESSES:  Direct  all  written  t  umnient-- 
to  Garrick  R.  Shear.  Internal  Revenue 
Ser\ice.  room  5244.  1111  Constitution 
Avenue  N\V..  Washington.  DC  202-:4 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informatiMii  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Sa\age. 
(202)  622-3945.  Int<-rna!  Revenue 
Service,  room  5242.  1111  Constitution 
Avenue  NIV,.  Washington.  DC  20224 

SUPPLEMENTARY  INFORMATION: 

Title  Montana  QuarterK  Tax  Kfpurt 
Employer's  Quarterly  Federal  Tax 
Return. 

OMB  Sumber  1545-1554. 

Form  Sumber  Form  MTQ/941 

Abstract  Form  MTQ/941  is  used  b\ 
employers  to  report  payments  made  tn 
employees  subject  to  income  and  soi  lal 
security  and  Medicare  taxes  and  the 
amounts  of  these  taxes  The  state  of 
Montana  and  the  Simplified  Tax  and 
Wage  Reporting  System  (ST.^WRS|  hd\e 
formed  a  partnership  to  explore  the 
potential  of  combining  Montana  s 
quarterly  reports  for  state  withholding. 
Old  Fund  Liability  Tax.  and 
Unemployment  Insurance  with  the 
Employer's  Quarterly  Federal  Tax 
Return  (Form  941).  One  form  will  satish 
both  state  and  Federal  requirements  and 


will  make  employer  filing  faster  and 
easier. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  Federal,  state,  local 
or  tribal  governments. 

Estimated  Number  of  Respondents: 
710. 

Estimated  Time  Per  Respondent:  43 
hours,  11  minutes. 

Estimated  Total  Annual  Burden 
Hours.  30,661. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
a«  their  contents  may  become  material 
in  the  administration  of  any  internal 
nvenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
av  required  by  26  U,S.C.  6103. 

Request  for  Comments 

(  nnur;i  !i!^  >.ubmitted  m  response  to 
this  notuf  uill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performanc  <•  of  the  functions  of  the 
a^cnc  \ ,  mi  iu.'iiiu.;  '.\  Hi'Smt  the 
infornidtiuii  ^lidii  !ur,  •;  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  (c)  ways  to  enhance  the 
qualitv  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimi."  tiif  burden  of  the  collection  of 
informatnii   >!;  respondents,  including 
through  til''  \i-t'  of  automated  collection 
techniques  or  other  forms  of  information 
t<?chnology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved  October  5.  2001. 
(.an-K  k  R   Shear 
IRS  Reports  Liearance  Officer. 
IFR  Doc  01-25910  Filed  10-12-01;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  15, 
2001 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 
Sea  turtle  conservation 

requirements   correction; 

published  10- 15-01 

ENVIRONMENTAL  i 

PROTECTION  AGENCY  ' ' 

Air  pollutants,  hazardous 
national  emission  standards 

Hazardous  waste 

combustors 

Partially  withdrawn 
published  10- 15-01 
Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 

Indiana   published  9-14-01 
Missoun;  published  8-14-01 
Pennsylvania   published  8- 

31-01 
Wisconsin   published  8-16- 

01 
Hazardous  waste  program 
authonzations 

Vermont,  published  8-16-01 
Superfund  program 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  pnonties  list 

update   published  8-14- 

01 
National  pnonties  list 

update:  published  9-13- 

01 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans 
Microloan  program 
published  9-14-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations 
Louistana,  published  9-25-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
AirtHJS,  published  9-10-01 


Rolls-Royce  pic    published 
9-28-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Hazelnuts  grown  m — 
Oregon  and  Washington 
comments  due  Dy  10-22- 
01    published  8-22-01  [FR 
01-21176] 

Pears  (Bartletti  grown  in — 
Oregon  and  Washington 
comments  due  by  10-22- 
01    published  3-21-01  [FR 
01-23656: 

Pears  (winter)  grown  In — 
Oregon  and  Washington, 
comments  due  by  10-22- 
01    published  9-21-01  [FR 
01-23657[ 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Consen/ation  Act    Title  VIII 
implementation  (subsistence 
pnonty) 

Wildlife.  2002-2003 
subsistence  taking 
comments  due  by  10-26- 
01,  published  8-27-01  [FR 
01-21129] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  cod    comments 
due  by  10-22-01 
published  10-5-01  [FR 
01-25030] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management 
West  Coast  States  and 
Western  Pacific 
fishenes— 

Pacific  Coast  groundfish; 
comments  due  by  10- 
22-01    published  10-5- 
01   [FR  01-25031] 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Pnvacy  Ad    implementation, 
comments  due  by  10-22-01 
published  8-21-01  [FR  01- 
20746] 
DEFENSE  DEPARTMENT 
Army  Departnwnt 
Pnvacy  Act    implementation 
comments  due  by  1 0-22-01 


published  8-21-01  [FR  01- 
20745] 
DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Commercial  item 
acquisitions:  sealed 
bidding  and  simplified 
procedures:  comments 
due  by  10-22-01; 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Anzona:  comments  due 
by  10-22-01;  published 
9-20-01  [FR  01-23483] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 
New  Hampshire: 
comments  due  by  10- 
24-01 :  published  9-24- 
01  [FR  01-23763] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
State  operating  permits 
programs — 
New  Hampshire; 
comments  due  by  10- 
24-01:  published  9-24- 
01  (FR  01-23764] 
Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

California;  comments  due  by 
10-22-01,  published  9-20- 
01  [FR  01-23480] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants 

Califomia,  comments  due  by 
10-22-01,  published  9-20- 
01  [FR  01-23479] 
Air  quality  imptementatkin 
plans.  nA\ approval  and 
promulgation;  various 
States,  air  quality  planning 
purposes:  designation  of 
areas 

Oregon;  comments  due  by 
10-22-01;  published  9-20- 
,    01  [FR  01-23218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  vAvapproval  and 


promulgation;  vanous 

States;  air  quality  planning 

purposes:  designation  of 

areas: 

Oregon;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23219] 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Califomia.  comments  due  by 

10-22-01,  published  9-20- 

01  [FR  01-23478] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation:  vanous 

States: 

Colorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation;  vanous 

States: 

Colorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23597] 

New  Jersey;  comments  due 
by  10-24-01,  published  9- 
24-01  [FR  01-23220] 

New  York,  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  Yort<;  comments  due 
by  10-25-01.  published  9- 
25-01  [FR  01-23762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Texas;  comments  due  by 

10-24-01,  published  9-24- 

01  [FR  01-23624] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by 
10-24-01;  published  9-24- 
01  [FR  01-23625] 
Water  pollution  control; 
Marine  sanitation  devices — 
Florida  Keys  National 
Marine  Sanctuary,  FL; 
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no  discharge  zone; 
comments  due  by  10- 
26-01:  published  8-24- 
01   [FR  01-21445] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Access  charges — 
National  Exchange  Garner 
Association  Board  of 
Directors  and  average 
schedule  company 
payments  computation 
requirements;  biennial 
regulatory  review; 
comments  due  by  10- 
22-01;  published  9-20- 
01  [FR  01-23495] 
Radio  stations,  table  of 
assignments 
Oklahoma  and  Texas 
comments  due  by  10-22- 
01;  published  9-12-01  [FR 
01-22836] 
Texas;  comments  due  by 
10-22-01,  published  9-12- 
01  [FR  01-22835] 
Vanous  States,  comments 
due  by  10-22-01. 
published  9-12-01  [FR  01- 
22832] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Commercial  item 
acquisitions;  sealed 
bidding  and  simplified 
procedures;  comments 
due  by  10-22-01. 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Ruminant  feed   animal 
proteins  prohibited;  puWic 
heanng;  comments  due 
by  10-23-01;  published 
10-5-01  [FR  01-25108] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlifa  Service 

Alaska  National  interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priorrty); 

WlkJIrfe;  2002-2003 
subsistence  taking; 
comments  due  by  10-26- 
01;  published  8-27-01  [FR 
01-21129] 
Migratory  bird  hunting: 


Seasons,  limits,  and 
shooting  hours 
establishment,  etc 
comments  due  by  10-26- 
01,  published  10-11-01 
[FR  01-25526] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 
Indiana,  comments  due  by 

10-22-01,  published  9-20 

01   [FR  01-23503] 
Iowa,  comments  due  by  10- 

24-01    published  9-24-01 

[FR  01-23732] 
Louisiana,  comments  due  by 

10-22-01,  published  9-20- 

01  [FR  01-23505] 
Texas,  comments  due  by 

10-22-01    published  9-20- 

01   [FR  01-23504] 

JUSTICE  DEPARTMENT 

National  Instant  Cnminai 
Background  Check  System; 
Law-abiding  firearms 
purchasers'  legitimate 
pnvacy  interests  and 
DOJ  s  obligation  to 
enforce  laws  preventing 
prohibited  firearms 
purchases,  balance 
comments  due  by  10-22- 
01.  published  9-20-01  [FB 
01-23349] 

JUSTICE  DEPARTMENT 

Trafficking  victims,  protection 
and  assistarwe.  comments 
due  by  10-22-01    published 
7-24-01  [FR  01-18388] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 
Commercial  Item 

acquisitions;  sealed 

bidding  and  simplified 

procedures,  comments 

due  by  10-22-01 

published  8-22-01  (FR  01- 

21191] 
Task -order  and  delivery- 

order  contracts,  comments 

due  by  10-22-01. 

published  8-23-01  (FR  01- 

21352] 

STATE  DEPARTMENT 

Trafficking  victims,  protection 
and  assistance;  comments 
due  by  10-22-01.  published 
7-24-01  [FR  01-18388] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Cape  Fear  River  and 
Norttieast  Cape  Fear 


River    Wilmington    NC 
regulateo  navigation  area; 
commenis  due  by  10-25- 
01    published  "-27-01  [FR 
01-18681] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Administrative  regulations; 
Aircraft  Certtfication  Servk^e; 
resource  utilization 
rrieasure    meeting 
comments  due  by  10-22- 
01    published  7-24-01  [FR 
01-183101 
Airworthiness  directives: 
Agusia  S  p  A     comments 
due  Dy  10-22-01 
published  8-23-01  [FR  01- 
21231; 
Airbus   comments  due  by 
10-25-01    published  9-25- 
01   ;FR  01-23827] 
BAE  Systems  lOperations) 
Ltd     comments  due  by 
10-25-01    published  9-25- 
01   [FR  01-23828] 
Boeing   commenis  due  by 
10-25-01    published  9-10- 
01  [FR  01-22589: 
Bombardier    comments  due 
by  10-25-01    published  9- 
25-01   [FR  01-23842] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
CFM  International 
comments  due  by  10-22- 
01    published  8-23-01  [FR 
01-21221; 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Domier    comments  due  by 
10-25-01    published  9-25- 
01   [FR  01-23841] 
Eurocopter  France: 
comments  due  by  10-22- 
01    published  8-23-01   'FB 
01-21232; 
Honeywell,  comments  due 
by  10-22-01    published  8- 
23-01  [FR  01-21222] 
Pilatus  Aircraft  Ltd 
comments  due  by  10-26- 
01    published  9  20-01  [FR 
01-23412! 
Airworthiness  standards 
Special  conditions— 
Boeing  Modei  777  200 
series  airplanes 
comments  due  by  10- 
24-01,  published  9-24- 
01   [FR  01-23785] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safetv  standards 


Commercial  Dnver's  License 
Program,  changes, 
comments  due  by  10-25- 
01,  published  7-27-01  [FR 
01-183121 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
National  banks  and  Distnct  of 
Columbia  banks   fees 
assessment   comments  due 
by  10-25-01,  published  9- 
25-01  [FR  01-23844' 

VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication   pensions 
compensation,  dependency, 
etc 

State  Department  diplomatic 
and  consular  officers 
authonzation  to  act  as  VA 
agents  comments  due  by 
10-22-01,  published  8-22- 
■  'f"n  01-21135' 

LIST  OF  PUBLIC  LAV^S 


This  IS  a  continuing  list  of 

public  bills  from  the  current 
session  of  Congress  which 
'lave  t)ecome  Federal  laws.  It 
may  be  used  in  con)ur>ctK)n 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
664 '    This  list  IS  also 
a. arable  online  at  http:// 
rtWM  nara  gov/fedreg/ 
piawcjrr  html 

The  tpji  ':i'    aw   "■-  ^r-' 
published    ■"  "II-  Federal 
Register  :>,/  ■•id*  :■*-     '  lered 
n     slif:   .aw      .  ■■idi.'djd 
pamphlet  1  torn-'  trorr,  the 
Superintendent  ot  Documents. 
U  S    Govemment  Pnnting 
Office    Washington    DC  20402 
iphone    202  612-1808)    The 
tex!  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http/ 
^^■v>'v^  access  gpo  gov'nara/ 
na^aOOS  html  Some  laws  may 
hoi  yet  t>e  avaiaWr 

H.R,  251(VP,L    107^7 

Defense  Production  Act 
Amendments  of  2001  (Oct   5. 
2001    115  Stat    260) 

I  asl    I  isl   ()(  lotxT    10     2110 1 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS   s  a  trefr  electronic  mail 
'lotitication  service  of  newly 
enacted  public  laws   To 
subscnbe    go  to  http:// 
*'fv0ra  gsa  gov  archives/ 
pubiaws-!  html  or  send  E-mail 
t     listserveiistserv  gsa  gov 
with  the  toMowvig  '.{_■>:. 
message 
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Your  Name 


Note:  This  service  ^s  stnctiv 
tor  E-maii  notification  of  new 
laws.  The  text  of  laws  is  'lo? 


available  through  this  service 
PENS  cannot  respond  to 


specific  Inquiries  sent  to  this 
address 
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Aid- 

y')') 

Price 

Revisio'-  Datf- 

5700 

Jon  )  2001 

55  00 

Jon   1  2001 

26.00 

Jan   1   2001 

44.00 

Jan   1   2001 

37.W 

Jan.  1.2001 

36.00 

Jon  1  2001 

54.00 

Jan  1  2001 

40  00 

Jon  1  2001 

4500 

Jan  1  2001 

..     53.00 

Jan  1  2001 

45.00 

Apf   1   2001 

5I.X 

Apf   1   2001 

55.00 

Ap(   1   2001 

.          5600 

Apr    I   2001 

23.00 

AfX   V2001 

54  00 

Apf   1.2001 

53.00 

Ap»   1  2001 

2000 

'Ap(   1   2001 

45.x 

Apt  1   2001 

57.00 

Apr   1  2001 

57.00 

Apf   1  2001 

3700 

Apf   1   2001 

4400 

Apf   1   2001 

45  00 

Apf   1   2001 

1600 

Apf   1   2001 

27.00 

Apf   1   2001 

44  00 

Apf   1   2001 

1500 

Apf   1   2001 

52  00 

Apf    1   2001 

2000 

Apf   1   2001 

5600 

Apf    1   2UJ1 

4200 

Apf    1   2001 

40  00 

Apt   1   2001 

53.00 

Apf    1    2001 

45.00 

Apt   1   2001 

2700 

Apt    1   2001 

5500 

Apt  "l   2001 

2800 

Apt   1   2001 

57.00 

Apt.  1.2001 

4300 

Apf   1   2001 

57  00 

Apt   1   2001 

5200 

Apt   1   2001 

4100 

Apf   1   2001 

47.00 

Apf   1   2000 

45.00 

Apt   1   2001 

4400 

Apt    1   2001 

5300 

Apt   1   2001 

54.00 

Apt   1   2001 

5300 

Apt   1   2001 

55.00 

Apt   1   2001 

58.00 

Apt   1   2001 

54.00 

Apt   1   2001 

37.00 

Apt   1   2001 

2500 

Apt   1   2001 

23  00 

Apt   1   2001 

54  00 

Apt   I  2001 

1200 

'Apt   1   2001 

1500 

Apt   1   2001 

57  00 

Apt   1.2001 

CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  ot  CFR  titles  stock 

numbers,  pnces.  and  revision  dates 

An  asterisk  (')  precedes  each  entry  that  has  tjeen  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Govemment  Pnnting 
Offices  GPO  Access  Service  at  http://www  access  gpo  govnaractr, 
index  html  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 
The  annual  rate  for  subscnption  to  all  revised  paper  volumes  is 
S951  00  domestic.  S237  75  additional  for  foreign  mailing 

Mail  orders  to  the  Supenntendent  of  Documents  Attn  New  Orders, 
P  O  Box  371954.  Pittsburgh.  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check  money  order.  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover)  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk  Monday  through  Friday  at  (202) 
512-1800  from  8:00  am  to  4  00  p  m  eastern  time  or  FAX  your 
charge  orders  to  (202)  512-2250 

Title  Stock  Numtwr  Price        Revision  Date 

1 .  2  (2  Peserv&d)  (869-044-00001-6)  6  50       ^Jan   1   200! 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-O44-00002-4)  3600         Jon    l    200) 

4  (869-044-00003-2)  9  00         JOr    1    2001 

5  Parts: 

lHi99  (869-044-00004-1)  53  00         Jon    i    20C1 

700-1199     (869-044-00005-9)  44  00         Jon    1    20G' 

1200-End  6(6 
Peserved)  (869-044-00006-7)  55  00        Jon   1   2001 

7  Parts: 

1-26    (869-044-00007-5)  40  00  -Jon  1  200' 

27-52   (869-044-00008-3)  45  00  Jon  !  2001 

53-209 (869-044-00009-1)  34  00  Jon  1  2001 

210-299 (869-044-00010-5)  5600  Jan  1  20C' 

300-399  (869-044-00011-3)  38  00  JOn  1  2001 

400-699 (869-044-00012-1)  53  00  Jan  '  2001 

700-899 (869-044-00013-0)  50.00  jan  1  2001 

900-999  (869-044-00014-8)  54,00  Jon  1  20CI 

1000-1199    (869-044-00015-6)  24  00  Jon  1  200' 

1200-1599    (869-044-00016-4)  55  00  JOn  l  20C1 

1600-1899  (869-044-00017-2)  57  00  Jan  1  2001 

1900-1939  (869-044-00018-1)  2100  ''Jon  !  2001 

1940-1949    (869-044-00019-9)  37  00  "Jan  1  2001 

1950-1999  (869-044-00020-2)  4500  Jon  12001 

2000-End   (869-044-00021-1)  4300  Jon  1  2001 

8  (869-044-00022-9)  54  00        Jon    1    2001 

9  Parts: 

1-199  (869-044-00023-7)  55  00        Jon    1    2001 

200-End  (869-044-00024-5)  53  00         Jon    1    2O01 

10  Parts: 

1-50       (869-044-00025-3)  55  00  JOn  1  2001 

51-199 (869-044-00026-1)  52  00  Jan  1  2001 

200-499 (869-044-00027-0)  5300  Jon  1  2001 

500-End  (869-O44-00028-8)  55  00  Jon  l  2001 

11  (369-044-00029-6)  3100         Jan    1    20C1 

12  Parts: 

1-199  (869-044-00030-0)  27  00  Jan  1  2001 

200-219 (869-044-00031-8)  3200  Jon  1  2001 

220-299 (869-044-00032-6)  5400  Jon  1  2001 

300-499 (869-044-00033-4)  41  00  Jon  1  2001 

500-599 (869-044-00034-2)  3800  Jon  !  2001 

600-£nd  (869-044-00035-1)  5700  Jon  1  2001 

13  (869-044-00036-9)  45  00         Jon    !    2001 


TWa  stock  Number 

14  Parts: 

1-59         (6e=^JJ-30Ci7-7) 

60-139     (869-Cui4-')0Ci6-5) 

140-199    (869-044-00039-3) 

200-1 199  (869-044-00040-7) 

1200-£nd  (869-044-00041-5) 

15  Parts: 

0-299         (669-CXi-:>X^2-3) 

300-799     (StQ-vJi-OOG^i-l) 

800-Ena     (6<;'?-^4J-30044-0) 

16  Parts: 

0-999        (869-044-00G45-«) 

1000-End  (&69-J3U-30C4^-6) 

17  Parts: 

1-199        m^-Gii^yXM-2) 

200-239     (&69-C44HD0U9-)) 

240-Enc!     (869<»i4HX)0SO-4) 

18  Parts: 

1-399         (869-044-00051-2) 

400-Ena   • (&e«H:M:4nXK)52-l) 

19  Parts: 

'-140        (&6v^344-D00ei-« 

141-199    (869-044-00054-7) 

200-End   (869-044-00055-5) 

20  Parts: 

1-399         (669-044-00056-3) 

400-499   (869-044-00057-1) 

500-Ena   (5*9-^i4J-00058-0) 

21  Parts: 

1-99  (869-044-00059-8) 

100-169    (869-G44-0'D060-1) 

170-199     (869-C4J-30&6;-0) 

200-29C     ; (&e5-:»i4-D00t2-8) 

SOO-JW     (&69-3-lJ-O0C«J-6) 

500-599     (869^:44-33064-4) 

600-799     (869-C44-OCX)6>-2) 

800-^299  (&f5-344-3D066-l) 

'300-£nd  (6c9^:44-.X»t7-9) 

22  Parts: 

'-2W        (6tv-:}44-i^J0e.6-7) 

100-i.na    (6Cv-344-a)G«'5-5) 

23    (6tv-:44^iX'':>-9) 

24  Parts: 

0-'99        (Bev-:4J-^5X^--7) 

200-499     (6t9^44-O0C^2-5) 

500-699     (Sfe9-044-OX73-3) 

7(X)-1699  (5<::9-::>44^3X"4-l) 

"7(X>-End  (8.i9-O4J^X):'5-0) 

25  (669-044-000  7  6-8) 

26  Parts: 

§§1  0-1-1  60  (&69-044-OOC-''-6) 

§§  1  61-1  !69  (6e5-O44-^)0r,-o-4) 

§§1  '70-'  300  (669^:44-Da'9-2) 

§§  1  301-1  400  (&«9-G44^XX)S0-6) 

§§  1  40'-'  440  (S69-O42-00G?!-)) 

§§  1  441-1  500  (64 9 -044 -000c. 2 -2) 

§§  1  501-1  640  (5o9-C44-00G63-l) 

§§  1  641-1  850  (66O-044HD0C64-9) 

§§  1  85!-'  9C7  (669^}44^D0065-7) 

§§  1  908-1  'OOC  (669-044-^30066-5) 

§§1  lOO'-l  140C  (6*9^)44^)0067-3) 

§§1  1401-EnO   (669-044-00066-1) 

2-29  (869^:)44hX)0«9-0) 

30-39         (&t9-<)44-00090-3) 

40-49         (669-044-30CC  i-l) 

50-299       (669-G44-O0092-0) 

300-499     (6c9-j44-D0(?9i-8) 

500-599     (6c9-O44-O00«4-6) 

600-Ena    (6c«-044-300<J5-4) 

27  Parts: 

1-199  (869-O44-00096-2) 
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Title  Stock  Number 

200-End     (869-044-00097-I) 

28  Parts:  

0-42  

43-end      


, (869-044-00093-9) 
. (869-044-00099-7) 


Price 
26.00 

55.00 
50.00 


29  Parts: 

0-99           (569-042-00' 00-1) 33.00 

100-499     (869-€44-0C'G'-2) 14.00 

500-899     (869-044-00 '02- 1) 47.00 

9(X)-!399  (869-044-00103-9)  33  00 
1900-191C  (§§1900  fo 

1910  999)                      (869-044-00104-7) 55.00 

1910  {§§1910  1000  to 

end)       '869-044-00 105-5)       ..  42.00 

1911-1925  (869-044-00 106-3)  20.00 

1926           (869-044-OC'C7-l) 45.00 

1927-€nd    (869-042-00  ■  06-7) 49.00 

30  Parts: 

1-199  (369-044-00  09-8).. 

200-699  (869-044-001  10-1)  .. 

700-£rxj  (869-044-001 1 1-7)  . 


52.00 
45.00 
53.00 


31  Parts: 

0-199         (869-044-001 12-8)  32.00 

200-£nd     (869-044-00113-6) 5600 

32  Parts: 

1-39  vol  I 15.00 

-39  Vol  II 19.00 

-39  70.  Ill 18.00 

-190  (869-044-00114-4) 51.00 

9'-399      (869-044-00115-2) 57.00 

400-629     (869-044-00116-6) 35.00 

630-699    (869-042-00117-6)   25.00 

700-799     (869-044-001 18-7)  42.00 

800-End      (869-044-00119-5)  44  00 


33  Parts: 

1-124  (869-044-00120-9) 

125-199  (869-044-00' 21-7) 

200-End  ;....  (869-044-001 22-5) 

34  Parts: 

1-299  (869^044-00123-3) 

300-399  (869-044-00 124-1) 

400-End  (869-044-00 125-0) 


35 


,(869-042-00 '26-5) 


36  Parts 

1-199  (869-044-00127-6) 

200-299     (869-042-00123-1) 

300-Ena     (869-042-00!  29-0) 


37 

38  Parts: 

0-17 
i5-£nd 

39 


(869-044-00130-6! 

(869-044^X1131-4) 
(869^)44^132-2) 

(869-042-00 '33-8; 


40  Parts: 

1-49  (869-042-001 

50-51  (869-044-001 

52  (52  01-52  10'3)  (869-042-001 

52  (52  1019-£nd)  (369-042-001 

53-59  (569-044-001 

60      (869-042-OCl 

61-62       ' (369^044-OC' 

63(63  1-63  1119)  {869-042-00' 

63  (63  120O-End)  (869-042-00' 

64-7'  (869-044-00' 

72-80  (869-044-001 

81-85  (869-042-001 

86     (869-042-00' 

87-99 (869-044-001 

136-149     (369-044-00' 

'50-189     (869-042-001 

190-259    (869-042-00' 


34-6) 
35-7) 
36-2) 
37-1) 
38-1) 
39-7) 
41-1) 
4 '-9) 
42-7) 
45-4) 
46-2) 
45-1) 
46-0) 
50-1} 
52-7) 
49-4) 
SQ-%) 


45  00 
55.00 
45  00 

43.00 
40.00 

56  00 

1000 

34  00 
24  00 

43  00 

45  00 


53  00 
55  00 

28  30 

37  00 

38  00 
36  00 
44.00 
28  00 
66.00 

35  00 
66  00 
49  OC 
26  00 
55  00 

36  00 
66  00 

54  00 

55  00 
38  00 
25  00 


Revision  Date 

Ad'    '    2001 


Title 


Stock  Number 


Price       Revision  Date 


July 

July 

July 
*July 
*July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 

2  July 

'July 

'July 

'July 

July 

*July 

July 

July 

July 

July 
July 
July 

July 
July 
July 

July 


July 
July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2001 
2001 

200C 
2001 
2001 
2001 

2001 

2001 
2001 

2001 
200C 

2001 
2001 
2001 

2001 
2001 

1984 

1984 
1984 
2001 
2001 
2001 
2000 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 

2000 

200! 
2000 
2000 

2001 


2001 
2001 

200C 


200C 
200' 
200C 
2000 
20C1 
2000 
200' 
2000 
2000 
2001 
2001 
200C 
2000 
2001 
2001 


260-255  (869-044-00155-1) 

266-299  (869-042-00152-4) 

300-399  (869-044-00157-8) 

400-424  (869-044-00158-6) 

425-699  (869-044-00159-4) 

700-789  (869-042-00156-7) 

790-End  (869-042-00157-5) 

41  Chapters: 

1   1-1  to  1-10  

1    1-11  to  Appendix  2  (2  Reserved)   

3-6 

7  

8  

9  

10-17  

18  Vol.  I  Ports  1-5  

18  Vol  II  Parts  6-19 

18  Vol  ill  Parts  20-52  

19-100  

1-100  (869-044-00162-4) 

101  (869-042-00159-1) 

102-200 (869-044-00164-1) 

201-End  (869-044-00165-9) 

42  Parts: 

1-399     (869-042-00162-1) 

400-429 (869-042-00163-0) 

430-End       (869-042-00164-8) 

43  Parts: 

1-999  (869-042-00165-6) 

1000-end  (869-042-00166-4) 

44  (869-042-00167-2) 

45  Parts: 

1-199    (869-042-00168-1) 

200-499 (869-042-00169-9) 

500-1 199  (869-042-001 70-2) 

1200-End  (869-042-00171-1) 

46  Parts: 

1-40     (869-042-00172-9) 

41-69    (869-042-00173-7) 

70-89   (869-042-00174-5) 

90-139 V (869-042-00175-3) 

140-155 (869-042-00176-1) 

156-165 (869-042-00177-0) 

166-199 (869-042-00178-8) 

200-499 (869-042-(X)  179-6) 

500-End  (869-042-00180-0) 

47  Parts: 

0-19       (869-042-00181-8) 

20-39    (869-042-00182-6) 

40-69  (869-042-00183-4) 

70-79  (869-042-00184-2) 

80-End  (869-042-00185-1) 


(869-042-00186-9) 
(869-042-00187-7) 
(869-042-00188-5) 
(869-042-00189-3) 


July  '   2000 
Juiy  1   2000 


48  Chapters: 

1  (Parts  1-51) 

1  (Parts  52-99) 

2  (Parts  201-299) 

3-6        

7-14      (869-042-00190-7) 

15-28    (869-042-00191-5) 

29-End       (869-042-00192-3) 

49  Parts: 

1-99       (869-042-00193-1) 

100-185  (869-042-00194-0) 

186-199 ., (869-042-00195-8) 

200-399  (869-042-00196-6) 

400-999  (869-042-00 197-4) 

1000-1199  (869-042-00198-2) 

1200-End     (869-042-00199-1) 

50  Parts: 

1-199     (869-042-00200-8) 

200-599  ...; (869-042-00201-6) 


45.00 
35  00 
41.00 
51,00 
55,00 
46  00 
2300 

13  00 

13  00 

14  00 
6,00 
4,50 

13  00 
950 
1300 
1300 
1300 
13.00 
2200 
37  00 
33  00 
24  00 

53ro 

5500 
57  00 

45  00 
5500 


50,00 
29  00 
45  00 
54  00 

4200 
34,00 
13,00 
41,00 
23,00 
31  00 
42  00 
36  00 
2300 

54  00 
4100 
4100 
54  00 

54  00 

57  00 
45.00 
53  00 
40  00 
5200 
5300 
38  00 

53.00 
5700 
17  00 
57,00 
58,00 
2500 
2100 

55  00 
35,00 


uly 
uly 
uly 
uly 
uly 
uly 
uly 

uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 
uly 


Oc 
Oc 
Oc 

Oc 
Oc 


45  00   Oc 


Oc 
Oc 
Oc 

Oc 

Oc 
Oc 
Oc 
Oc 
Oc 
Oc 
Oc 
Oc 
Oc 

Oc 
Oc 
Oc 
Oc 
Oc 

Oc 
Oc 
Oc 
Oc 
Oc 
Oc 
Oc 

Oc 
Oc 
Oc 
Oc 
Oc 
Oc 
Oc 

Oc 
Oc 


2001 
2000 
2001 
2001 
2001 
2000 
2000 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2000 
2001 
2001 

2000 
2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 

2000 
20(X) 
2000 
2000 
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actions  Dobiisned  ir  t^e  Federal  Rodiste'-. 
The  LSA  !S  ^sstied  fronthlv  'n  cun^'jlative  'ofn. 
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Legislative  fiistory  references  appear  on  eacfi  law  Subscnptior  service  mc  udes  all  dudIic  :aws 
issued  irregularly  upon  enactment,  for  tfie  107th  Congress   1st  Session  2001 

mciiv  aua'  aAS  also  nnay  be  purcfiased  from  tne  Sucenniendent  of  Docun^ents. 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Registe' 
for  announcements  of  newly  enacted  laws  or  access  tne  on'me  database  at 
htlpV/www.access  gpo  gov/nara005  html 


O'-aw  P'0C»ssjn<3  Code 

*  6216 


YES   ent 


Supenntc'riiJent  oi  Documents  Subscriptions  Order  Form 


I 


Iter  mv  suHscnptmni  ^t  a.s  follows: 


Charge  your  order , 

It's  Easy! '  

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


surixcnptionv  to  PI  BI.K"  LAWS  ti'i  the  In 'ih  r.ingress,  Ui  Scsion.  2f)OI  tor  $225  per  subscnption. 


Tht  total  cost  111  m\  nrJc-r  ;^  S 

International  customer^  piej--e  .idd  2>%. 


Price  includes  regiilar  domestic  postage  and  handling  and  is  subject  to  change 


C.  mp.in"'    T  pcrs.'njl  r.jnK 

(Please  type  or  pnnil 

AJdiiiiTij.  address, jr.iT.;;. in  .mf 

Siiec!  jddfrss 

(  :i>    Sljic    /.If  ^(HJc 

Ddsiimf  phcine  mi.ludint  are.i  ."dc 

Pua.hast   >rJer  numher   npiiimaii 


Vla%  we  make  wwr  rame/addres  avaiaMe  ii>  other  iiiilii  "• 


YES  NO 


Please  Choose  Method  of  Payment: 

, I   Check  Payable  to  the  Supenntendent  of  Documents 

_   GPO  Deposit  Account         [ 


-n 


1 1   VISA              MasterCard  Account 

:       i   !   i    1 

1 
1 

_l_.^ ^_J        1  Credit  card  expiration  dale  1 

Thank  you  for 
your  order! 

Authonring  signature 

Mail  To    Supenntendent  of  Documents 

PO  Box  371954.  Pittsburgh.  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
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heileral  Register 
Vol.  66,  No    200 
Tuesday.  October  16.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations  which  is  published  under 
50  titles  pursuant  to  44  US  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-094-1] 

Change  in  Disease  Status  of  Japan 
Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
In.spection  Service.  I'SDA, 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulatidns  by  adding  fapan  to  the  list 
of  regions  where  bo\ine  .spongiform 
encephalopathy  exists  because  the 
disease  has  been  detected  in  a  native- 
born  animal  in  that  region.  The  effect  of 
this  action  is  restriction  on  the 
importation  of  ruminants  that  have  been 
in  lapan  and  meat,  meat  products,  and 
certain  other  products  of  ruminants  that 
have  been  in  Japan.  This  action  is 
necessary  to  help  prevent  the 
introduction  of  bovine  spongiform 
encephalopathy  into  the  United  States. 
DATES:  This  rule  is  effective 
retroactively  to  September  10.  2001,  We 
invite  you  to  comment  on  this  docket 
We  will  consider  all  comments  that  we 
receive  by  December  17.  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-094-1. 
Regulatorv  Analysis  and  Development. 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-094-1, 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
S\V.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming, 

APHIS  documents  publishrd  m  the 
Federal  Register,  and  related 
information,  inc  luding  the  nariii>s  nt 
organizations  and  indniduaK  who  have 
commented  on  APHIS  doi  kets.  are 
a\'ailable  on  the  Internet  at  http:// 
^^^v^^^  aphis  uiido.iinv'ppd  nicl/ 
wehrf'por  html 

FOR  FURTHER  INFORMATION  CONTACT:  1  )r 
Cii\i\  Uolgrove.  Chief  Staff  V'eti^nnaririn 
National  Center  for  Import  and  P'xpnrt. 
Sanitary  Issues  Management  Si, it!  \  "> 
APHIS.  4700  River  Road  lint  ih 
Riverdale.  MD  20737-1 2,n.  i  aH],  734- 
4356. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  m  J  CFR  parti  yj.  y4, 
95.  and  96  (referred  to  below  as  the 
regulations)  govern  the  imjmrtation  of 
certain  animals,  birds,  poultrv.  meat. 
other  animal  products  and  byproducts, 
hay.  and  straw  into  the  Inited  States  in 
order  to  pre\ent  the  introduc:tion  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(B.SE). 

BSE  is  a  neurologu  a)  disease  of 
bovine  animals  and  other  ruminants  and 
is  not  known  to  exist  in  the  I'niti'd 
States  It  appears  that  BSfc;  is  pnmanlv 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  [)riidu(  t^ 
from  ruminants  infected  vvith  BSK 
Therefore,  BSE  could  become 
established  in  the  I'nited  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  .States 
BSE  could  also  bee  nnie  established  in 
the  llnited  States  if  ruminants  with  HS1-; 
are  imported  into  the  United  States 

Sections  94,18,  95.4.  and  96  2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  othiT 
animal  products  and  byprodiu  t--  from 
ruminants  that  have  been  in  ^e^]on^  in 
whic;h  BSE  exists  or  in  whi(  h  there  i^ 
an  undue  risk  of  introducing  BSK  mtn 
the  United  States.  In  §94  18,  paragraph 
(a)(1)  lists  the  regions  in  whirh  BSi; 
exists.  Paragraph  (a)(2)  lists  the  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  that  would  be 


acceptable  for  import  into  the  United 
States  and/or  because  the  regions  have 
inadequate  surveillance.  Paragraph  (b) 
of  §94.18  prohibits  the  importation  of 
fresh,  frozen,  and  chilled  meat,  meat 
products,  and  most  other  edible 
products  of  ruminants  that  have  been  in 
any  region  listed  in  paragraphs  (a)(1)  or 
(a)(2).  Paragraph  (c)  of «» 94.18  restricts 
the  importation  of  gelatin  derived  from 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95,4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  ruminants  that  have 
been  in  any  of  those  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  from  ruminants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  regulations  in  9  CFR 
part  93  pertaining  to  the  importation  of 
!i\  e  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
may  deny  the  importation  of  ruminants 
from  regions  where  a  communicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
communicable  diseases  into  the  United 
States'(see  §93.404(aH3)), 

On  September  10,  2001,  Japan 
reported  a  suspected  case  of  BSE  in  a 
native-born  animal,  and  on  September 
22,  2001.  Japan  confirmed  their 
diagnosis  in  a  report  to  the  Office 
International  des  Epizooties.  Therefore, 
in  order  tn  reduce  the  risk  of 
intr '(iiK  um  BSE  into  the  United  States. 
w  ,ire  dinen.iing  §94.18  (a)(1)  by 
.iddiiig  j.]]),):!  1    the  list  of  regions  where 
BSE  is  known  to  exist.  The  effect  of  this 
action  is  a  restriction  on  the  importation 
of  ruminants  that  have  been  in  japan 
■iiid  iui  the  inipcirt.ition  of  meat,  meat 
prudut  t-s.  and  certain  other  products 
and  byproducts  of  ruminants  that  have 
been  in  Japan.  We  are  making  this 
amendment  effective  retroactively  to 
S(  j'teniber  10.  2001,  which  is  the  date 
that  HsK  was  reported  in  a  native-bom 
anim.il  \u  that  region. 

Emergency  .Action 

This  1  ulem.tking  is  necesseiry  on  an 
emers.;eiii  \  hdsis  to  prevent  the 
mtn  dm  tn  n  of  BSE  into  the  United 
st.iti"-   i  mier  these  circumstances,  the 
.\dnunistrat;)f  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  d  :\  -   \'''-r 


j.!  11  b 


lication  in  the  Federal  Kcuisit  i 
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VVp  will  considpr  c  ommt'nts  that  are 
received  within  HO  dri\  >  of  putili(  ation 
of  this  rule  in  \hf'  Federal  Register 
After  the  cDmment  period  chises.  we 
will  publish  another  document  in  th*' 
Federal  Register  that  will  int  hide  a 
discussifin  of  any  comment^  vv  receive 
and  anv  amendments  we  ar"  makniij  tn 
the  rule  a>  a  result  of  the  comments 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  ()rd"r  12H<)b  For  this  action, 
the  ()ffi(  e  of  Management  and  Budget 
has  wai\ed  its  review  process  recjuired 
under  Executive  Order  128fi6. 

This  emeri;en(:\-  situation  makes 
timelv  (;omplianc:e  with  sec:tion  bU4  ot 
the  Regulatnn,-  Flexibility  Act  (5  U.S.C. 
ftOl  ef  sf'(j  1  impracticable.  We  are 
(  urrenth  assessing  the  potential 
economu  effects  of  this  action  on  small 
entities   Based  on  that  assessment,  we 
will  either  (.ertif\  that  the  rule  will  not 
have  a  significant  »■(  onomic  impact  on 
a  substantidi  number  uf  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform  This  rule;  ( 1  i  Preempts  all  State 
and  l(i(  al  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has 
retroactive  effect  to  September  10.  2001: 
and  (1)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  (  ourt  f  hallenginu  this  rulf. 

Paperwork  Reduction  .\ct 

This  interim  rule  i  ontains  no 
information  collection  or  rec  ordkerpjng 
requirements  under  the  Paperwork 
Reduction  A(  t  of  1995  (44  U.S.C.  3501 

Pf  Sff]  i 

List  of  Subjects  in  9  CFR  Part  94 

.\nimal  diseast-s,  imports.  Livestock. 
Meat  and  meat  products.  Milk.  Poultry 
and  poultr\  products  Reporting  and 
record  keep  mi;  requirements 

.Acfordinglv  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1   The  authoritv  c  itation  for  part  94 
continues  to  read  .is  tollows: 

.Authority:  7  I    .S  (,  4.i(».  7711.  7712,  77i:j, 
7714.  -7-,l'  and  7754;  19  II.S.C.  1306;  21 


U.S.C.  111.  114a.  134a.  134b.  134c,  134f.  13fi. 
and  nfia:31  U.S.C.  9701:  42  U.S.C.  4331  aixl 
43:12:  7  C:FR  2.22.  2.80.  and  371.4. 

§94.18     [Amended] 

2.  In  §94.18.  paragraph  (a)(1)  is 
amended  by  adding,  in  alphabetical 
order,  the  word    Japan.". 

Done  in  Washington.  DC.  this  10th  day  of 
C)(  tolxT  2001. 
W.  Ron  DeHaven. 

Acting  Adniinistrator,  Animal  and  Plant 
H faith  InspHction  St^nicf. 
!FR  Do«    ni-2.i9.T3  Filed  10-1,5-01:  8:45  ami 
BILLING  CODE  3410-34-U 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  97-001 TF] 
RIN  0583-AC35 

Elimination  of  Requirements  for  Partial 
Quality  Control  Programs;  Certification 
of  Scales 

AGENCY:  Food  Satet\  anci  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
liispcc  tion  Service  (FSIS)  is  amending 
its  regulations  governing  the 
certification  for  accuracv  i:)f  sc:ales  used 
in  federalU  inspected  meat  and  poultr\' 
establishments.  Under  the  final  rule. 
official  establishments  may  rely  on  Statt> 
or  local  certification  or  data  from 
documented  procedures  thit 
demonstrate  compliance  with  the 
National  Institute  of  Standards  and 
Technology  Handbook  44.  This  final 
rule  addresses  an  issue  raised  after 
publication  of  the  Mav  30.  2000.  final 
rule  "Elimination  of  Recjuirements  for 
Partial  Quality  Control  (PQC) 
Programs."  by  clarifying  that 
establishments  may  rely  on  data  from 
documented  procedures,  and  that  FSIS 
will  verify  establishment  compliance 
with  regulations  on  the  a(:c:urac:v  of 
scales  based  on  data  maintained  bv  the 
establishments 

EFFECTIVE  DATE:  This  final  rule  is 

effective  November  15,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
n.iiii'-l  L  Liit^>'i|iitui   I'h  U  .  Direc:tor. 
Regulations  De\i'iiipmcnl  and  Analvsis 
Divisicm  Office  of  Polic\ .  Program 
Development,  and  Evaluation.  Food 
Safetv  and  Inspec  tion  Service,  US 
Department  of  Agru  ulture.  Washington. 
DC  20250-3700;'(202)  720-5627,  fax 
number  (202)  690-0486. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  May  .-30.  2000.  FSIS  published  the 
final  rule  "Elimination  of  Requirements 
for  Partial  Qualitv  Control  Programs" 
(65  FR  .14381).  The  final  rule,  which 
became  eff(H:tive  .August  28.  2000. 
removed  from  the  Federal  meat  and 
poultry  products  inspection  regulations 
the  remaining  requirements  pertaining 
to  partial  qualitv  control  (PQC) 
programs.  A  PQC  program,  as 
distinguished  from  a  total  quality 
control  (TQC)  system.  c;ontrols  a  single 
product,  operation,  or  part  of  an 
operation  in  a  meat  or  poultr\ 
establishment,  A  TQC^  system  c:ontrols 
all  produc:ts  and  proc:esses  in  .in 
establishment.  The  final  rule  removed 
the  design  requirements  for  PQC 
programs  and  the  requirements  for 
establishments  to  have  PQC'  programs 
for  certain  products  or  processes.  The 
final  rule  was  intended  to  make  the 
regulations  more  consistent  with  the 
Pathogen  Reduc:tion  (PR)/Hazard 
.■\nalysis  and  (>itic:al  Control  Points 
(HACCP)  regulations  and  to  give 
federally  inspected  establishments 
grc^ater  flexibility  to  adopt  new 
tec;hnologies  and  methods  that  will 
improve  food  safetv  and  other  consumer 
protections. 

Status  of  Establishment  PQC  Programs 

After  publication  of  the  final  rule, 
some  establishments  asked  the  Agency 
whether  thev  c:ould  c;ontinue  to  use 
their  PQC  programs.  inc;luding  PQ(^ 
programs  for  net  weight  Some  persons 
who  c:ontacted  the  Agfmc:y  asked 
specific:ally  about  the  status  of  PQC 
programs  that  control  net  weight,  .Some 
establishments  believed  that,  if  suc:h 
programs  were  resc:inded.  their  products 
would  be  subject  to  lot  insp(H;tion  by 
FSIS,  FSKS  answered  that  the  final  rule 
does  not  rf!sc:ind  PQC;  programs  for  net 
weight.  Establishments  c:an  continue  to 
use  PQC  programs  for  net  weight,  and 
the  Agency  will  verif\'  their  c:ompliance 
with  net  weight  requirements  based  on 
data  from  such  programs. 

Others  asked  whether  the  Agency 
would  recognize  TQ(^  svstem  data  or 
PQC  net  weight  program  data  regarding 
the  testing  of  scales.  They  referred  to  the 
fact  that  the  final  rule  removes  the 
requirement  for  an  establishment  to 
have  a  total  quality  control  (TQC) 
svstem  provision  for  net  weight  or  a 
partial  quality  control  (PQC)  program 
for  net  weight  c:ontrol  in  lieu  of 
displaying,  on  or  near  its  scales,  a  valid 
certification  from  a  State  or  local 
weights  and  measures  authority  or  from 
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a  State-registered  or  -licensed  scale 
repair  firm  or  person  (9  CFR  31 7.21(b), 
381.12ld(b),  as  amended). 

With  respect  to  the  amended 
regulations  on  the  testing  of  scales  (9 
CFR  317.21(b).  381.12ld(b)),  the  May  30 
final  rule  required  that  there  be  a 
certification  of  accuracy  from  State  or 
local  authorities  or  from  a  State- 
registered  or  -licensed  repair  firm  or 
person.  The  preamble  to  the  final  rule 
also  stated  that  establishments  could 
continue  to  maintain  the  scale-checking 
provisions  in  their  QC  programs  and 
systems  (65  FR  34385)  The  final  rule 
did  not  say  whether  the  Agency,  in  the 
course  of  its  verification  activities, 
would  accept  the  scale  checking  data 
generated  by  TQC  systems  or  PQC 
programs.  The  inference  that  could  be 
made  from  the  May  30  final  rule  was 
that  the  only  documentation  of  the 
accuracy  of  scales  that  FSIS  would 
accept  is  a  certification  of  accurat  v  bv 
State  or  local  authorities  or  bv  a  State- 
registered  or  licensed  repair  firm  or 
person. 

FSIS  notes  that  the  other  regulations 
on  accuracy  and  testing  of  scales  (9  CFR 
317.20.  317.21(a),  381.121c, 
381.121d(a))  continue  in  force  FSIS  also 
notes  that,  when  evaluating  TQC;  and 
PQC  net  weight  program  provisions  for 
testing  scales,  FSIS  has  always  expected 
the  systems  and  programs  to  ensure 
compliance  with  the  regulations  and  the 
requirements  of  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44.  When  evaluating  data  and 
information  from  TQC  systems.  PQC 
programs,  or  other  documented 
procedures  relating  to  the  accuracy  of 
scales,  the  Agency  will  continue  to 
expect  the  data  to  reflect  compliance  or 
non-compliance  with  the  Handbook  44 
requirements. 

On  September  18.  2000,  FSIS 
therefore  proposed  to  amend  the  May  30 
final  rule  to  clarify  that  establishments 
could  provide  alternative 
documentation  that  scales  meet  the 
requirements  of  NIST  Handbook  44  and 
the  other  regulatory  requirements  for 
accuracy  and  testing  of  scales,  in  lieu  of 
State  or  local  certification  of  scales  (65 
FR  56262)  Such  documentation  could 
be  data  or  information  generated  by  a 
TQC  system  or  PQC  program  or  records 
of  tests  conducted  in  accordance  with 
NIST  Handbook  44  requirements  or 
other  requirements  of  the  regulations. 

Comments  Received 

FSIS  received  comments  on  the 
proposal  from  a  trade  association 
representing  food  processors,  two 
officials  of  the  union  representing  FSIS 
food  inspectors,  and  an  engineer 
employed  by  a  food  equipment 


manufacturer.  The  trade  association 
supported  the  proposal  because  it 
would  give  official  establishment^  tht^ 
flexibility  to  use  data  from  TQC!  systems 
or  PQC  programs  to  ensure  (.(impliance 
with  net  weight  regulations 

Two  officials  of  the  union  that 
represents  FSIS  food  inspectors  opposed 
the  proposal  on  the  grounds  that:  (1)  it 
would  remove  sc:ale  rertificatinn 
requirements.  (2)  it  would  result  in 
product  adulteration  by  chemicals  and 
food  ingredients  in  amounts  greater  than 
regulations  permit,  (31  the  proposal 
falsely  claimed  that    HACCP  programs" 
could  control  scale  certification;  and  (4) 
Handbook  44  is  an  unenforceable 
guideline 

The  Agency  responds  to  these  points 
as  follows   il)  I'nder  the  proposal,  scale 
certification  requirements  would  be 
essentially  the  same  as  they  were  from 
the  time  when  the  c  urrent  nt^l  Wf'icht 
regulations  were  promulgated  until  the 
May  30.  2000.  final  rule.  Before  the  final 
rule,  which  became  effective  August  28, 
2000.  establishments  were  able  to  use 
data  from  PQC;  prngrams  or  TQ(. 
systems  to  ensure  c:ompliance  of  scaie.s 
with  net  weight  regulations.  This  meant 
that  the  scales  had  to  be  in  complianc  •• 
with  Handbook  44  specifications 

(2)  The  scale  certification  provisujns 
addressed  by  the  proposal  are  intended 
to  help  ensure  the  compliance  of  meat 
and  poultry  products  with  net  weight 
requirements  The  ac  c  urai  \  of  scales 
helps  to  ensure  the  accuracy  of  product 
net  weight  statements  The  chemical 
and  food  ingredient  example  does  nut 
support  the  commenters'  point  because 
food  ingredient  or  chemical  restrictions 
are  typically  expressed  as  percentages  of 
products  or  produc  t  formulations  That 
means  that  if  the  same  sc  ale  were  used 
to  weigh  the  meat  and  other  ingredients 
of  a  product,  there  would  still  be 
compliance  with  the  restricted 
ingredient  regulations 

(3)  The  proposal  didn  t  discuss  the 
use  of  HACCP  plans  to  control  scale 
accuracy  It  did  state  that  establishments 
could  implement  PQC!  programs  that 
were  "not  in  conflict"  with  H.\CCP 
plans  (65  FR  56262). 

(4)  Handbook  44,  "Specifications. 
Tolerances,  and  Other  Technic  al 
Requirements  for  Weighing  anci 
Measuring  Devices,"  is  incorporated  bv 
referenc:e  in  the  net  weight  regulations 
The  requirement  for  scales  to  be  tested 
at  least  once  a  year  in  ac:cordanc  c  \Mth 
Handbook  44  (9  CFR  317.2Haj. 
381.121d(a))  has  been  in  effect  since 
1991  and  is  not  a  subject  of  this 
rulemaking. 

The  equipment  c  cmipanv  engineer 
also  objected  to  the  use  of  NIST 
Handbook  44  criteria  as  inappropriate 


for  determining  the  accuracy  of  scales 
used  in  official  establishments.  This 
commenter  stated  that  the  Handbook  44 
c  riteria  conflict  with  NIST  Handbook 
1 30  requirements  regarding  variations 
from  net  quantity  declarations  on 
packaged  commodities. 

FSIS  notes  that  Handbook  130, 
'Uniform  Laws  and  Regulations  in  the 
Areas  of  Legal  Metrology  and  Fuel 
Engine  Quality,"  is  not  directly 
applicable  to  net  weight  determinations 
for  meat  and  poultry  products  and  is  not 
incorporated  by  reference  into  the  FSIS    • 
regulations.  NIST  Handbook  133. 
"Checking  the  Net  Contents  of  Packaged 
Goods."  including  the  provisions  for 
maximum  allowable  variation  in  net 
weight,  applies  specifically  to  FSIS- 
regulated  products  and  is  incorporated 
by  reference  in  the  FSIS  regulations 
governing  procedures  for  determining 
net  weight  compliance  (9  CFR  31 7. 19. 
381  121b)  for  those  products.  No 
changes  respecting  these  requirements 
were  envisioned  in  the  proposal. 
Further,  the  comment  was  not  relevant 
to  the  proposal  because  the  proposal 
vs  a'-  nnt  intended  to  address  the  criteria 
ff  r   I'  ti  rinining  the  accuracy  of  scales, 
i  ut  nnh  the  form  of  documentation  of 
that  ac  curacy. 

Executive  Order  i;j8»ib  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  "significant"  within  the  meaning 
of  Executive  Order  12866.  This 
rulemaking  is  not  expected  to  impose 
anv  new  costs  on  the  regulated  industry 
or  on  other  sectors  of  the  economy. 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Most  of  the  entities  that  will  be  affected 
by  this  final  rule  are  small  business 
establishments,  under  Small  Business 
Administration  criteria  (500  or  fewer 
employees)  This  final  rule  will  permit 
establishni'  ;it  -  '     use  data  from 
documented  procedures  to  demonstrate 
that  their  scales  comply  with  the 
requirements  of  NIST  Handbook  44.  in 
lieu  of  certification  by  State  or  local 
authorities  or  State-licensed  repair 
services  or  persons  The  documented 
procedures  may  include  TQC  systems  or 
PQ(^  programs  for  net  weight 
Approximately  240  establishments  that 
operate  TQC  systems  and  several 
hundred  establishments  that  have  PQC 
prograin>  for  net  weight  can  continue  to 
use  those  systems  and  programs  that 
c  ontrol  the  accuracy  of  scales.  In  other 
words,  establishments  will  not  have  to 
I  hdiige  their  practices  for  ensuring  the 
aci  uracy  of  their  scales  to  comply  with 
ihis  rule  The  effect  of  this  final  rule  on 
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the  affected  establishments  will 

therefnrp  nnt  hv  significant 

Executive  Order  12988 

This  final  rul"  has  hfcn  reviewed 
under  Exei  uti\(>  Order  1J4H8.  Civil 
lustice  Reform  States  and  local 
|urisdicti(ins  are  preempted  hv  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Paultr\  Products  hispection  Act 
(PPIA)  from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  meat  and  meat  products  or 
poultrv  products  that  are  in  addition  to. 
or  different  than,  those  imposed  under 
the  FMIA  and  PPIA.  States  and  local 
jurisdictions  may,  however,  e.xercise 
concurrent  jurisdiction  over  meat  and 
poultrv  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultrv  products  that  are  misbranded  or 
adulterated  under  the  ¥\U.\  or  PPIA 
States  and  local  lurisdictions  also  may 
exercise  concurrent  jurisdiction,  for  the 
same  purpose.  o\er  imported  meat  and 
poultr\  products  that  are  not  at  an 
official  establishment  after  the  entry  of 
such  imported  articles  into  the  United 
States 

This  final  rul»'  is  not  intended  to  have 
retroae  tiv'f  effect 

Thert'  art'  nn  ajjplicable 
administratue  pro(  edures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  .306.5  and 
j«l  .35  must  he  exhausted  prior  to  any 
)udi(  lal  I  hallenge  of  the  application  of 
the  provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSI.S  emplovee  relating  to  inspection 
ser\u  es  prn\  i(l<'d  uiid>T  the  FMIA  or 
PPIA 

Additional  Public  Notification 

PuhJK  awart-ness  of  all  -t^i^.'^  .)f 
rulemaking  and  policv  development  is 
important  (;onse(]u<'ntlv.  in  an  effort  to 
better  ensure  that  nunorities,  women. 
and  persons  with  dis.itiilitics  are  aware 
of  this  final  rule.  FSiS  will  announce  it 
and  [)ro\ide  copies  of  this  Federal 
Register  publication  in  the  weekly  FSIS 
Cionstituent  Ipdate.  FSIS  communicates 
the  (lonstitut'nl  I  'pdate  h\  fax  to  o\-er 
iOO  organisations  and  indi\  iduals  ami 
makes  It  a\ailableon  line  thmuuh  the 
FSIS  w<'b  page  located  M  littp  .  ' 
^\^\^\  his.usd(r^ov  The  update  provides 
information  on  FSIS  [Xilu  i«'s 
pro(  edures.  regulations.  Federal 
Register  notices.  FSIS  public  meetings. 
recalls  and  otht-r  information  that  could 
affect  or  would  be  of  interest  to  the 
-Agency's  constituents/stakeholders.  The 
constituent  fax  list  consists  of  industr\ 
trade,  and  farm  groups,  consumer 


interest  groups,  allied  lu'.ilth 
professionals,  scientific  professionals. 
and  other  individuals  who  have 
requested  to  be  included.  Through  these 
various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  readers  of  this 
document  may  fax  their  requests  to  the 
Congressional  and  Public  .Affairs  Office. 
at  (202) 720-5704. 

List  of  Subjects 

9  CFR  Part  317 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  381 

Poultry  and  poultry  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  amending  9  CFR, 
chapter  111,  the  Federal  meat  and  poultr\ 
inspection  regulations,  as  follows; 

PART  317— LABELING,  MARKING 
DEVICES.  AND  CONTAINERS 

1.  The  authority  citation  for  part  .317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695:  7  CFR  2.18. 
2.53. 

2.  Paragraph  (b)  of  §317.21  is  revised 
as  follows: 

§  31 7.21     Scales;  testing  of. 

(a)  *  *  * 

(b)  The  operator  of  each  official 
establishment  shall  display  on  or  near 
each  scale  a  valid  certification  of  the 
scales  accuracy  from  a  State  or  loc:al 
government's  weights  and  measures 
authority  or  from  a  Slate  registered  or 
licensed  scale  repair  firm  or  person,  or 
shall  have  alternative  documented 
procedures  showing  that  the  scale  has 
been  tested  for  accuracy  in  accordance 
with  the  requirements  of  NIST 
Handbook  44 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  Theauthoril\  citatum  tor  part  .iHl 
continues  to  read  as  follows: 

Authority:  7  I!  S.C.  1.38f.  450;  21  U.S.C. 
431-470;  TCFR  2.18.  2.5,3 

4.  Paragraph  (b)  of  §38 1.1 2 Id  is 
revised  as  follows: 

§381  121  d     Scales;  testing  of. 

(a)  ♦  '  * 

(b)  The  operator  of  each  official 
establishment  shall  displav  on  or  near 
each  scale  a  valid  certification  of  the 
scale's  accuracv  from  a  State  or  hjcal 


government's  weights  and  measures 
authority  or  from  a  State  registered  or 
licensed  scale  repair  firm  or  person,  or 
shall  have  alternative  documented 
procedures  showing  that  the  scale  has 
been  tested  for  accurac  v  in  accordance 
with  the  requirements  of  NIST 
Handbook  44. 

Ddiif  at  Washington.  UC  un  October  10. 

join 

Thomas  J.  Billy. 

ArlmnV'Irntnr. 

I  PR  Uo(  .  01-25922  Filed  II)-!  ")-(n  ,  H  4i  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 

RIN3150-AG77 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-UMS  Revision 

agency:  Nuclear  Regulatorv 

Commission. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC)  is  amending  its 
regulations  revising  the  NAC-UMS 
Universal  Storage  System  listing  within 
the  "List  of  .\ppro\ed  Spent  Fuel 
Storage  Casks  '  to  inc:lude  Amendment 
No.  2  to  Certificate  of  Compliance 
Number  1015.  Amendment  No.  2  will 
add  miscellaneous  spent  fu(M  related 
I  omponents  to  the  approved  c:ontents 
list  for  the  NAC-CMS  Universal  Storage 
System  and  change  the  required  actions 
in  response  to  a  failure  of  the  cask  heat 
removal  svstem.  Several  other  minor 
administrative  changes  will  be  made, 
which  are  discussed  in  Section  12  of  the 
Safetv  Evaluation  Report   Specific 
(  hanges  will  be  made  to  Technical 
Specifications  (T,S)  to  permit  the  storage 
of  these  cfimponents  and  the  other 
re(juested  changes.  Changes  will  also  be 
made  to  ("onditions  lb  and  b  of  the 
Certificate  of  Compliance, 
DATES:  The  final  rule  is  effective 
December  31.  2001.  unless  significant 
adverse  comments  are  received  by 
No\ember  15.  2001.  A  significant 
ad\'erse  comment  is  a  comment  where 
the  commenter  explains  wh\'  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  he 
ineffec:tive  or  unacceptable  without  a 
change.  If  the  rule  is  withdrawn,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
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0001,  Attn;  Rulemakings  and 
Adjudications  Staff.  Deliver  CDmment.s 
to  11555  RockviUe  Pike.  Rockville.  MD. 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemaking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
website  at  http://ruleforum.llnl.gnv  You 
may  also  provide  comments  via  this 
website  by  uploading  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site. 
contact  Ms.  Carol  Gallagher.  (301)  415- 
5905:  email  C;AC@nrc.gov 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  ma\  be  e.xamined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Rockville.  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-415-4737  or 
by  email  to  pdrdnrr.gov 

Documents  created  or  received  at  the 
NRC  after  November  1.  1999.  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://l^■\\^v.nn  .gov/\RC/ 
ADAMS/indfx  html  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  whit  h 
provides  te.xt  and  image  files  of  NR(!s 
public  documents  An  ele(  tronic  cop\ 
of  the  proposed  (iertifuate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  ADAMS  At;cession  No 
MI.Ol  1990392.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
at  cessing  the  documents  located  in 
ADAMS.  contat;t  the  NRC  PDR 
Reference  staff  at  1-800-397-4209.  301- 
415-4737.  t)r  bv  email  to  pdr@nrc.go\ 

CoC  Nt).  1015.  the  revised  TS.  the 
underlying  SER  for  Amendment  No  2. 
and  the  Envirt)nmental  Assessment  are 
available  for  inspection  at  the  NRC 
Public  Dticument  Room.  11555 
Rockville  Pike.  Rf)ckville.  MD.  Single 
topies  of  these  documents  may  be 
t)btained  from  layne  M.  McCausland. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulattirv 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6219.  email 
imm2^nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

layne  M.  McCausland.  telephone  (301) 
415-6219.  email  imm2@nrc,gt)v,  of  the 
Office  of  Nuclear  Material  Safetv  and 
Safeguards,  U.S.  Nuclear  Regulatorv 
Commission,  Washington,  DC'  20555- 
0001, 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  218(a)  of  the  Nuclear  Waste 
Policv  Act  of  1982.  as  amentled 
(NWPA),  retjuin^s  that   '[tlhe  Secretary 
|of  the  Department  of  Energy  (DOE)l 
shall  establish  a  demnnstration  program, 
in  Cooperation  with  thf  private  sector, 
for  the  dr>'  storage  of  spent  nuclear  fuel 
at  t:i\  ilian  nuclear  power  reactor  sites. 
with  the  ob|et  tive  of  establishing  one  or 
more  techn(jlogu's  that  the  [Nut  Iimf 
Regulatorv]  Commission  may,  by  rule;, 
apprt)\e  for  use  at  the  sites  of  civilian 
nuclear  powt>r  rcat  tors  without,  tt)  the 
maximum  extent  prat  tu  able,  the  need 
for  addititjnal  site-specific  appro\als  by 
the  Cf)mmission.  "  Section  133  of  the 
NWPA  states,  in  part,  that   -(tlhe 
Commission  shall   bv  rule,  establish 
prcKedures  for  the  lit  ensing  of  any 
technology  apprtntni  b\'  the 
Commission  under  Section  218(a)  for 
use  at  the  site  of  anv  tivilian  nut  lear 
power  reactor  ' 

To  implement  this  mandate,  the  NRC 
apprt)\'ed  dr\'  sltirage  of  spent  nut  Iimc 
fuel  in  NRC-approved  casks  under  a 
general  iit;ense  by  publishing  a  final 
rule  in  10  CFR  Part  72  entitled.  "General 
License  for  Storage  tif  .Spent  Fuel  at 
Power  Reactor  Sites"  (55  FR  29181;  [ulv 
18,  1990).  This  rule  also  established  a 
new  Subpart  L  within  10  CFR  Part  72. 
entilietl    ".'\ppro\al  tif  Spent  Fuel 
Storage  (tasks'  containing  prot  ctkires 
and  criteria  for  obtaining  NRC^  approval 
of  spent  fuel  sttirage  cask  designs  Thi' 
NRC  subset^uentU  issued  a  final  rule  nn 
October  19.  201R)  (h5  FR  (i2581)  that 
approved  the  NAC-U.MS  i  ask  design  by 
adding  it  to  the  l\<\  of  NRC-approved 
I  ask  tlesigns  in  «;  72  2  14  as  Certificate  of 
(^omplianci>  Number  (CoC  No.)  1015, 

Discussion 

On  Ot  tober  17.  2000.  and  as 
supplemented  on  Dei  ember  7,  2000. 
April  27.  2001.  lulv  5.  2001.  [ulv  18. 
2001. lulv  19. 2001. lulv  26.  2001.  and 
August  1.  2001.  the  applitant  (NAC 
International.  Ini   )  submittctl  an 
applitation  and  associatcnl  Safety 
Analysis  Report  to  the  NRC  to  amend 
CoC  No  1015  to  add  miscellaneous 
spent  fuel  related  components  to  the 
approved  contents  list  for  the  NAC- 
UMS  Universal  Stt)rage  Svstem  and  to 
change  the  required  :^l:tions  in  response 
to  a  failure  of  the  t:ask  bent  renitn  al 
system   The  applicant  requested 
i;hang(*s  to  the  authorized  contents  to 
include  ctimponents  associated  with  the 
spent  fuel  assemblies,  as  follow. 

(1)  A  segment  of  an  In-Core 
Instrumentation  (ICI)  string  lot  .ited 
within  a  fuel  assemblv. 


(2)  Three  plutonium-beryllium  (Pu- 
Be)  startup  sources  located  within  the 
fuel  assemblies. 

(3)  Two  antimony-benllium  (Sb-Be) 
sources  located  within  the  fuel 
assemblies. 

(4)  Control  Element  Assembly  (CEA) 
Finger  Tip  located  within  a  fuel 
assembly. 

The  applicant  also  requested  deletion 
of  the  technical  specification 
ri'quiremenf  to  place  the  canister  in  the 
transfer  cask  if  the  vertical  concrete 
cask's  vents  cannot  be  unblocked  within 
the  required  completion  time  because 
the  risk  associated  with  the  concrete 
cask  not  performing  its  thermal  function 
is  minimal.  (3ther  minor  administrative 
changes  were  also  requested.  These 
minor  changes  are  discussed  in  Section 
12  of  the  SER. 

CoC  Condition  lb  will  be  changed  to 
allow  storage  of  pressurized  water 
reactor  (PWR)  fuel  assemblies  that  mav 
include  components  associated  with  the 
assemblies.  Also.  CoC  Condition  6  will 
t>e  changed  to  more  clearly  allow  storage 
of  the  fuel  related  components. 

The  NRC  staff  performed  a  detailed 
safety  evaluation  of  the  proposed  CoC 
amendment  request  and  found  that  the 
requested  changes  do  not  reduce  the 
safety  margin.  In  addition,  the  NRC  staff 
has  determined  that  the  changes  do  not 
pose  any  increased  risk  to  public  health 
and  safety. 

This  direct  final  rule  revises  the 
NAC-UMS  cask  design  listing  in 
§  72.214  by  adding  Amendment  No.  2  to 
CoC  No.  1015.  The  amendment  consists 
of  adding  miscellaneous  spent  fuel 
related  components  to  the  approved 
contents  list  for  the  NAC-UMS 
Universal  Storage  System  and  changing 
the  required  actions  in  response  to  a 
failure  of  the  cask  heat  removal  svstem. 
Also,  other  administrative  changes  will 
be  made.  Specific  changes  will  be  made 
to  TS  SR  3.1.2.1.  SR  3.1.3.1,  LCO  3,1.6. 
SR  3.2.1.1.  A  5.3.  A  5.7.  B2,l,  B  2,1.3. 
and  Tables  B2-2.  B2-6.  and  B2-7  to 
permit  the  storage  of  these  components 
,11  111  the  other  requested  changes.  Other 
IfH;hnical  Specification  sections  will  be 
changed  for  correction  of  typographical, 
spelling,  and  other  minor  editorial 
tTrors. 

The  amended  NAC-UMS  cask  system, 
when  used  under  the  conditions 
specified  in  the  CoC.  the  TS.  and  NRC 
regulations,  will  meet  the  requirements 
of  Part  72;  thus,  adequate  protection  of 
public  health  md  safety  will  continue  to 
be  ensured 
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Discussion  of  Amendments  by  Section 

«  7  J  -  !4  List  of  approved  spent  fuel 
storage  casks. 

Ct^rtificate  No.  1015  is  revised  by 
.iddint;  tho  effective  date  of  Amendment 

Niimh'T  _' 

Procedural  Back°round 

Thi-  ruli^  IS  hniiti'ti  to  the  changes 
cfintainvd  in  AmtMidm''nt  2  to  CoC  No. 
1015  and  dops  not  include  other  aspects 
nf  thf  NAC-UMS  cask  system  design. 
The  NRC  is  using  the  "direct  final  rule 
procedure"  to  issue  this  amendment 
because  it  represents  a  limited  and 
rnitiiif  change  to  an  existing  CoC  that 
IS  expected  to  be  noncontroversial. 
Adequate  protection  of  public  health 
.iiid  safety  continues  to  be  ensured.  The 
amendment  to  the  rule  will  become 
effective  on  December  31.  2001.' 
However,  if  the  NRC  receives  significant 
adverse  comments  by  November  15. 
Jf)()l.  then  the  NRC  will  publish  a 
document  that  withdraws  this  action 
and  wUl  address  the  comments  received 
in  ri's[jonse  to  the  proposed 
amendments  [)ublish>»d  ''Newhere  in 
this  issue  of  thf  Federal  Register.  A 
significant  adverse  comment  is  a 
(jomment  where  the  commenfer 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  c:omment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(d)  The  comment  causes  the  NRC^  staff 
to  reevaluate  (or  rec:onsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarif\'  or  complete  the 
record:  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  bv  the  staff 

(21  The  comment  proposes  a  change 
nr  an  addition  to  the  rule,  and  it  is 
appafnt  that  the  rule  would  be 
ineffe<  ti\  •'  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  NRC  staff 
ffi  make  a  ch.inge  to  the  CoC  or  TS. 

.\n\  I  omm'-nts  that  are  received  by 
!h>'  \KC  will  be  addressed  in  a 
■-litis. -((uent  final  rule.  The  NRC  will  not 
initiate  a  second  comment  period  on 
thi-  j(  tion 

Voluntary  Consensus  Standards 

Thi'  .\atiuaal  Techmilog)   Transfer  Act 
of  1<)<)5  (Pub.  L.  104-113)  requires  that 


Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  hv 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  would  revise  the 
NAC-UMS  cask  system  design  listed  in 
§72.214  (List  of  approved  spent  fuel 
storage  qask  designs).  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  establishes  generally 
applic  able  requirements 

Agreement  State  Compatibility 

Under  the  "Policy  .Statcmfiit  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  appnn fd  1)\ 
the  Commission  on  lune  30.  1997.  and 
published  in  the  Federal  Register  on 
September  3.  1997  (62  FK  4hTl7],  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC  " 
regulations.  The  NR(]  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  ot 
1954.  as  amended  (AEA)  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC.  it  ma\  wi^ti 
to  inform  its  licensees  of  certain 
requirements  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authorit\  on  tfi>' 
State. 

Plain  Language 

The  Presidential  Memorandum  dalfd 
|une  1.  1998.  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Governments  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
headiiu  ADDRESSES,  above. 

Findiny  iit  \o  Si'^nitu  ant 
Lnvirunmental  impact:  Availability 

LInder  thf  National  Lnvironnicnta! 
Policv  Act  of  1969.  as  amenrltd   .ind  the 
NRC  regulations  in  Subpart  .\  ot  10  CFK 
Part  51.  the  NRC  has  detcrniincd  that 
this  rule,  is  not  a  major  Federal  ac  tion 
significantly  affecting  the  quality  of  the 
human  environment  and.  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  amends  the  (^o(;  for 
the  NAC-UMS  cask  system  within  the 
list  of  approved  spent  fuel  storage  casks 
that  power  reactor  licensees  can  use  to 
store  spent  fuel  at  reactor  sites  under  a 
general  license.  The  amendment 
modifies  the  present  cask  system  design 


to  add  miscellaneous  spent  fuel  related 
( omptments  to  the  appro\'ed  c:ontents 
list  for  the  NAC-UMS  Universal  Storage 
System  and  changes  the  required 
actions  in  response  to  a  failure  of  the 
cask  heat  removal  system.  Other  minor 
administrative  changes  are  also  made. 
The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
lUaiiahle  for  inspection  at  the  NRC^ 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  Single 
copies  of  the  environmental  assessment 
and  finding  of  no  signifi(  ant  impact  are 
available  from  )ayne  M.  Mc  f^ausland. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U  S.  Nuclear  Regulator)' 
Commission,  Washington,  DC  20555- 
0001,  telephone  CiOl )  41  5-(i219,  email 
imm2'?'nrr:.goy 

Paperwork  Reduction  Act  Statement 

This  diri'(  t  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  :U501  pf  .seg).  Existing 
re(|uirements  were  a}ipro\ed  by  the 
Office  of  Management  and  Budget. 
Approval  NumtxT  :n  50-01, '52. 

Public  Protection  Notification 

If  a  means  useti  to  imposi^  an 
information  collec  tion  does  not  display 
,i  (  urrentiv  \aiid  OMB  c:ontrol  number. 
til.'  \KC  ma\'  not  conduct  or  spiuisor, 
,111(1  a  person  is  not  required  to  re'^pnnd 
to  the  informatiim  c  ollection. 

Regulatory  Analysis 

On  liilv  IH.  1990  (55  FK  29181).  the 
\R(^  issued  an  amendment  to  10  CFR 
Part  ~2  to  proxide  for  thi'  storage  of 
spent  nuclear  fuel  under  a  general 
license  in  (ask  designs  appro\ed  b\'  the 
NR('  Any  nu(  lear  power  reactor 
licensee  can  use  NRC-ajijirox eti  (ask 
designs  to  store  spent  nuc  lear  fuel  if  it 
notifies  the  NRC  in  ad\  am  e.  spent  fuel 
is  stored  under  tht>  ( onditions  specified 
in  th«!  cask's  CoC.  and  the  i onditions  of 
the  gtmeral  license  are  met   ,\  list  of 
\Rf"-appro\ed  cask  desi^n■^  is  (  untamed 
in  s?  72  214   On  0(  toher  19.  2000  {B5  FR 
f)25H1),  the  NRC  issued  an  amendment 
to  Part  72  that  approved  the  NAC-UMS 
(ask  design  b\  adding  it  to  the  list  of 
NKC-approved  cask  designs  in  *;  72.214 
On  October  17,  2000.  and  as 
supplemented  on  April  27.  200U  July  5. 
2001,  July  18.  2001.  |ul\  19.  2001. lulv 
2(>.  2001.  and  August  \.  2001.  NAC 
International.  Inc.  submitted  an 
application  to  the  NRC;  to  amend  CoC 
No.  1015  to  add  miscellaneous  spent 
fuel  related  components  to  the  approved 
(  (intents  list  for  the  NAC-UMS 
Uni\ersal  Storage  System  and  to  f:hange 
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the  required  actions  in  response  to  a 
failure  of  the  cask  heat  remo\al  s\stem. 
Other  minor  administrati\e  changes 
were  also  requested. 

This  direct  final  rule  revises  the 
NAC-UMS  cask  design  listing  in 
(^  72.214  hy  adding  Amendment  No   2  to 
CoC  No.  1015.  The  amendment  consists 
of  adding  miscellaneous  spent  fuel 
related  components  to  the  approved 
contents  list  for  the  NACi-UMS 
I'niversal  .Storage  System  and  changing 
the  required  actions  in  response  to  a 
failure  of  the  c;ask  heat  removal  s\stem 
Also,  other  administrati\f  changes  will 
be  mad(^  Spec  itic  (  hanges  will  be  made 
toTS  SR  3.1  2.1.  SR  ,j.l.3.1.  LCO  3.1  h, 
SR  3.2.1.1.  A  5.3.  A  5.7.  B2  1.  B  2.1.3. 
and  Tables  B2-2.  B2-ft.  and  B2-7  to 
permit  the  storage  of  these  components 
and  the  other  requested  changes  Other 
Technical  Specification  sections  w  ill  he 
changed  for  correction  of  t\pographi(  al, 
spelling,  and  (ither  minor  editorial 
errors.  Changes  will  also  be  made  to 
Conditions  lb  and  6  of  the  CoC  The 
alternati\'e  to  this  action  is  to  withhold 
appro\al  of  this  amended  <  ask  s\stfni 
design  and  issue  an  i^xemptinn  to  ea(  h 
general  license.  This  alternative  would 
cost  both  the  NRC  and  the  utilities  more 
time  and  mon»n'  bee  ausf  each  uliiitv 
would  ha\e  to  pursue  ,in  exemption 

Tht?  direct  final  rule  eliminati's  thf 
described  problem  and  is  consistent 
with  previous  NRf'  actions.  Further,  thr 
direct  final  rule  has  no  adverse  effect  on 
(Hibiic  health  and  safet\ .  This  diret  t 
final  rule  has  no  significant  identifiable 
impact  or  benefit  on  other  Government 
agencies  Based  on  the  above  discussion 
of  the  benefits  and  impacts  ot  the 
alternatives,  the  NRC  c :onc:ludes  that  the 
requirements  of  the  direct  final  rule  are 
commensurate  with  the  NR(,'s 
responsibilities  for  public  hcnilth  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactorv.  and 
thus,  this  action  is  recommended 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatorv 
Flexibility  Act  of  1980  (5  CS.C  605(b)). 
the  NRC  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
This  direct  final  rule  affects  onlv  the 
licensing  and  operation  of  nuclear 
power  plants,  independent  spent  fuel 
storage  facilities,  and  NAC 
International.  Inc.  The  companies  that 
own  these  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  rt^gulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  Part  121 


Backfit  Analysis 

The  NRC  has  determiiu'ii  that  the 
backfit  rule  (10  CFR  50  lO^^  or  10  CFR 
72,62)  does  not  aj^ply  to  this  direct  final 
rule  bec;ause  this  amendment  does  not 
involve  any  provisions  that  would 
impose  bac:kfits  as  defined.  Therefore,  a 
hac  kfit  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  ,A,ct 

In  accordance  with  the  Small 

Business  Rc^gulatorv  Fnforcement 
Fairness  Act  of  199h,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Otfii  ('  of  Manaui'iiK'nt  and  Budget. 

List  of  Subjects  in  10  CFR  Part  72 

.Administrative  practice  and 
proci'dure.  (Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 

health,  Pfualtics,  Radiation  protection. 
Reporting  and  rec  <  irdkeeping 
o'quir'>nients.  Sim  tinty  measures.  Spent 

luel.  Whistlchlow  im: 

For  the  leasoiis  >.•!  nut  in  the 
prt  imble  and  under  the  authority  of  the 
Atomic:  Fnergy  .-\ct  of  1954.  as  amended; 
the  Knergy  Reorganization  Act  of  1974. 
as  .imcndc'd;  and  5  U.S.C.  552  and  553: 
th(>  NRt'  IS  acfoptinc  the  following 
ameiidmt'nts  to  Id  (  I'R  Part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authoritv  t  itation  for  Part  72 
c:onlinues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57.  62.  63.  65.  69 

HI,  K.l.  182.  18.T.  184.  186.  187.  189.  68  Stal 
42q.  9.?0.  9.12.  933.  934,  93.5.  948,  953.  9.54. 
'(')")  as  dmended.  sec.  234,  83  Stal.  444.  as 
.imendeci  (42  L!.S.C.  2071,  2073,  2077.  2092 
20<13.  2095.  2099.  2111.2201.  2232,2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274.  Pub. 
1.  86-373.  73  Slat.  688.  as  amended  (42 
r  S  C  2021);  sec,  201,  as  amended.  i02.  206. 
HH  Mat    I  242,  as  amended,  1244.  1246  (42 
i    ^  I     .^H41.  5842.  5846);  Pub.  L.  95-601,  sec. 
Ill,  12  Sldt.  2M51  as  amended  by  Pub.  L.  102- 
4H(..  sec,  7902,  100  Slat.  3123  (42  U.S.C. 
-.851);  sec.  102,  Pub.  L.  91-190,  83  Slat.  853 
(42  use.  4332);  sees.  131,  132,  133,  135, 
137.  141    Pub  L.  97-425,  96  Stat.  2229,  2230. 
22(2   224  1    s.,    148,  Pub.  L.  100-203,  101 
.Stat    1  1.10-2:t.i  (42  U.S.C.  10151,  10152, 
1015.!.  10155.  10157.  10161.  1016»). 

Se(  lion  72  44(g)  also  issued  under  se<:s. 
142(b)  ami  14H(c:),  (d).  Pub.  L.  100-203,  101 
Stat    1330-232,  1330-236  (42  U.S.C. 
U)lh2(b).  10168(c),(d)).  Section  72.46  also 
issued  under  se<     189,  68  Slat.  955  (42  U.S.C. 
2239):  sec.  134.  Pub.  L.  97-425,  96  Slal.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 


issued  under  sec;.  145(g).  Pub.  L.  100-203, 
101  Slal.  13,30-235  (42  U.S.C.  10165(g)). 
.Subpart  |  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a),  141(h),  Pub.  L.  97-425,  96  Slal. 
2202,  2203,  2204.  2222,  2244.  (42  U.S.C. 
10101,  10137(a),  10161(h)).  Subparts  K  and  L 
are  also  Issued  under  sec:   133.  98  Slal.  22,30 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Slal. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.214.  Certificate  of 
Compliance  1015  is  revised  to  read  as 
follows:. 

§72  214     List  o»  approved  spe^t 'ijel 
storage  casKs 
***** 

Certificate  Number:  1015, 

Initial  Certificate  Effective  Date: 
November  20,  2000. 

Amendment  Number  1  Effective  Date: 
February  20,  2001. 

Amendment  Number  2  Effective  Date: 
December  31,  2P01. 

SAR  Submitted  hy:  NAC 
International,  Inc. 

SAR  Title:  Final  Safety  Analysis 
Report  for  the  NAC-UMS  Universal 
Storage  System. 

Docket  Number:  72-1015. 

Certificate  Expiration  Date:  November 
20.  2020. 

Model  Number:  NAC-UMS. 


Dated  at  RcKkville.  .Maryland,  this  Isl  dav 
(if  October,  2IK)1. 

For  the  Nuc  lear  Regulatory  Commission, 
William  D.  Travers, 
Executivp  Director  for  Operations. 
|KR  Dot;.  01-25890  Filed  10-15-01;  8;45  am] 

BILLING  CODE  75»-0i    P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39 

[Docket  No  2000-NM   146  AD    A-npndmen' 
39-12458;  AD  2001-20-10] 

RIN212a-AA64 

Alrworttiiness  Directives   Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Adiuiiostration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  requires  inspection 
of  wire  bundles  in  certain  junction 
boxes  in  the  main  wheel  well  to  detect 
chafing  or  damage,  and  follow-on 
actions.  The  actions  specified  by  this 
AD  are  intended  to  prevent  wire 
damage,  which  could  result  in  arcing 
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and  consequent  fire  in  the  main  wheel 
well  or  passenger  cabin,  nr  inability  to 
stop  the  fliiw  of  fuel  t(j  an  engine  or  to 
the  auxiliary  power  unit  in  the  event  of 
a  fire  This  action  is  intended  to  address 
the  identifit'd  unsafe  condition. 

DATES:  Effective  November  20.  2001. 
The  incorporation  bv  reference  of 
certain  publications  listed  in  the 
regulations  i^  appro\'ed  In'  the  Director 
of  the  Federal  R''^ji>ter  <is  of  November 
20.  2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  C.ommercial  Airplane 
Group.  P  C)   Box  .3707.  Seattle, 
Washington  48124-2207  This 
information  may  be  examined  at  the 
Federal  .\viation  Administration  (FAA). 
Transport  .Airplane  Directorate.  Rules 
DiK-kel.  IHOl  Lind  .Avenue.  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Str^■ef.  NW    -uit"  "(10.  W.ishin.;!.'!!   DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
,Steph>'n  Oshiro,  Aerospace  Engineer, 
S\stems  and  Equipment  Branch.  .\NM- 
l.iOS.  FAA,  .StMttle  .A in  rah  O-rtification 
Office,  1601  Lind  Avenue,  SW  .  Renton, 
Washington  q80.T5-40.=i6;  telephone 
(425)  227-279.3;  fax  (423)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
propo.sal  tn  ann'iid  part  J9  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  39)  to 
inf  hide  an  airwurthiness  directive  (AD) 
that  IS  applicaljlt'  to  oTtain  Boeing 
Model  "  n  series  airplanes  was 
[lublisht'd  as  a  supplemental  notice  of 
proposed  rulem.iking  (N'PRM)  in  the 
Federal  Register  on  lune  5.  2001  (66  PR 
301  14)  That  ai  tion  proposed  to  require 
inspection  of  wire  bundles  in  four 
|un(  tion  boxes  in  thi-  main  wheel  well 
to  d'Mect  chafing  or  damage,  and  follow- 
iiii  icfions. 

Comments 

int'Tcst.'d  p'Tsfins  have  been  afforded 
dn  op[i(irtuiiii\  t')  participate  in  the 
making  of  this  amendment.  Due 
considoratiim  has  be»'n  tji\en  to  the 
comments  received 

Oni-  ( ommenter  concurs  with  the 
proposed  rule,  another  commenter 
indie  ates  that  it  is  already 
ac(  nmplishiniz  thi'  proposed  inspections 
and  has  no  turthfr  ( •imments. 

Extend  Compliance  Time 

( )n>'  (  oninu'ritfr  asks  th.it  we  extend 
the  (  onii)lian(,t'  tim*'  tor  thi-  proposed 
requirenients  from  12  li»  IH  mnnths  after 
the  effective  date  of  thf  Al)  Th" 
commenter  states  that  the  12-nioiilh 
compliance  time  is  not  a  sufficient 
amount  of  lime  lo  perform  the 
inspection  (chet.kj  during  its  7J~  tleet 
C-check'  cvcle.  The  assessment  was 


based  on  the  amount  of  o[)erational 
testing  that  would  have  to  be  performed 
on  the  systems  that  would  be  disturbed 
by  the  proposed  inspections  and 
modifications.  The  commenter 
recommends  the  compliance  time  be 
extended  to  18  months  to  ensure  the 
inspection  may  be  accomplished  during 
a  scheduled  maintenance  visit 

The  FAA  agrees  to  extend  the 
compliance  time  for  the  inspection  to  18 
months.  In  developing  an  appropriate 
compliance  time  for  the  inspection 
required  by  the  final  rule,  we 
considered  not  only  thf  degree  of 
urgency  associated  with  addressing  the 
unsafe  condition,  but  the  practical 
aspect  of  accomplishing  the  inspection 
of  the  wire  bundles  on  the  Model  737 
fleet  in  a  timely  manner.  It  is  our  intt'ot 
in  this  final  rule  to  allow  the 
inspections  to  be  done  within  the  time 
frame  of  a  regular  maintenance  interval 
We  took  the  commenter's 
recommendations  into  account,  as  well 
as  the  time  necessary  to  do  the  specified 
actions,  and  we  find  that  an  IH-month 
compliance  time  should  correspond 
with  the  regular  maintenance  schedules 
of  the  majority  of  affected  operators.  An 
extension  of  the  compliance  time  to  18 
months  will  not  ad\  ersely  affect  safety 
Paragraph  (a)  of  the  final  rule  has  been 
changed  accordingly. 

Two  commenters  ask  that  the 
proposed  compliance  time  he  extended 
to  24  months.  One  commenter.  the 
airplane  manufacturer,  states  that,  based 
on  input  from  the  airlines  and  an 
internal  Boeing  review,  the  compliance 
time  should  be  exti-nded  The 
commenter  notes  that  this  extension 
will  provide  adequate  time  for 
compliance  to  operators  with  large  fleets 
because  they  will  be  able  to  ac  <  timplish 
the  inspection  during  routine 
maintenance,  rather  than  scheduling  an 
inspection  specifically  to  address  the 
proposed  rule.  The  second  comnientt>r 
states  that  a  24-month  compliani  e  time 
would  allow  it  to  accomplish  the 
inspections  during  regularly  s(  heduled 
maintenance. 

We  do  not  agree  to  extend  the 
compliance  time  for  the  inspection  to  24 
months.  We  have  already  considered 
factors  such  as  operators'  maint«manc;e 
schedules  in  setting  a  ( ompiiam  e  time 
for  the  required  modifi(  ation,  and  have 
determined  that  18  months  is  an 
appropriate  compliance  time  in  which 
the  inspection  ma\  be  accomplished 
during  scheduled  airjilane  maintenance 
for  the  majority  of  affected  operators. 
Since  maintenance  schedules  vary  from 
operator  to  operator,  it  would  not  be 
possible  to  guarantee  that  all  affected 
airplanes  could  be  modified  during 
scheduled  maintenance,  even  with  a 


compliance  time  of  24  months.  In  any 
event,  we  find  that  18  months 
represents  the  maximum  time  wherein 
the  affected  airplanes  may  continue  to 
operate  prior  to  inspection  without 
compromising  safety.  No  further  change 
to  the  final  rule  is  necessary  in  this 
regard. 

.Add  New  Service  Information 

One  commenter  asks  that  Boeing 
Ser\'ice  Letter  737-SL-24-138.  dated 
May  24.  1999.  be  added  to  the  proposed 
rule  as  another  source  of  ser\ice 
information  for  accomplishment  of 
certain  actions  related  to  those  specified 
in  the  proposed  rule.  The  service  letter 
was  referenced  in  a  Civil  Airworthiness 
.Authorities'  Additional  Airworthiness 
Directive. 

On  July  2.  2001,  the  FAA  issued  ,AD 
2001-14-06,  amendment  39-12316  (66 
FR  3644.5,  luly  12,  2001),  which 
references  that  service  letter  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
inspections  of  the  circuit  connectors  of 
the  fuel  shutoff  valve  in  the  main  wheel 
well.  As  the  service  letter  has  been 
addressed  in  anr)ther  ,AD.  no  change  to 
the  final  rule  is  necessarv'  in  this  regard. 

Change  Certain  Requirements 

One  commenter  asks  that  the 
proposed  requirement  of  wire  proter:tion 
features,  as  specified  in  paragraph  (a)(1) 
of  the  proposed  rule,  be  changed  to 
agree  verbatim  with  the  procedures 
specified  in  Boeing  Service  Letter  737- 
SL-24-1 11.  dated  February  27.  1996. 
The  i;ommenter  states  that  the  proposed 
requirement  implies  that  the  protective 
methods  need  to  be  incorporated 
regardless  of  the  condition  of  the  wire 
bundles,  whereas  the  service  letter  does 
not  spec:if^■  incorporation  of  wir*' 
protection  features  unless  c;ontact 
between  the  wiring  and  junction  box  is 
found.  The  commenter  adds  that  such 
action  would  require  re-inspection  of 
the  fleet,  in  addition  to  added  work  that 
may  be  unjustified.  The  commenter  also 
adds  that  installatif>n  of  wire  protection 
would  not  be  necessary  in  that  the 
affected  wire  bundles  are  short  in  length 
and.  due  to  the  relatively  rigid  nature  of 
the  installation  at  the  pressure  seal,  if  a 
wire  bundle  was  f(mnd  to  have  adequate 
( learance  from  the  cover,  this  condition 
probably  would  not  change. 

The  FAA  does  not  agree.  Although 
there  may  be  no  damage  to  the  wiring 
found  during  the  inspection,  the  chafing 
condition  that  prompted  this 
rulemaking  action  could  still  develop 
eventually,  due  to  airplane  vibration. 
Incorporation  of  the  wire  protection 
features  will  ensure  that  this  condition 
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does  not  develop.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Add  Work  Hours  to  Cost  Impact 
Section 

One  commenter  asks  that  the  estimate 
of  8  work  hours  per  airplane  for  doing 
the  proposed  actions,  as  specified  in  the 
Cost  Impact  section  nf  the  proposed 
rule,  be  changed.  The  commenter  states 
that  the  estimate  is  not  accurate  based 
on  the  amount  of  operational  checks 
required  after  disturbing  the  affet  ted 
c;onnectors/systems  in  the  junction 
boxes  to  repair  damage  to  wiring.  The 
commenter  recommends  that  the 
estimate  be  changed  to  ,35  work  hours 
per  aircraft  and  adds  that  this  labor 
estimate  is  based  on  its  experience  with 
accomplishment  of  the  original  release 
of  the  referenced  service  letter. 

The  FAA  does  not  agree  with  the 
commenters  request  to  include  the 
work  hours  necessary  for  repairs  of  the 
wiring  and  subsequent  operational 
checks  in  the  Cost  Impact  section  of  the 
proposed  AD.  The  Cost  Impact  section 
only  includes  the  "direcrt"  costs  of  the 
specific  actions  required,  which  include 
inspecting  the  wire  bundles  and 
protecting  the  wires  from  chafing.  The 
AD  does  not  include  the  cost  of  "on- 
condition"  actions,  such  as  repair  of  the 
wiring  if  chafing  is  detected  during  the 
required  inspection  ("repair,  if 
necessary").  Such  on-condition  repair 
actions  would  be  required  to  be 
accomplished,  regardless  of  AD 
direction,  to  correct  an  unsafe  condition 
identified  in  an  airplane  and  to  ensure 
the  airworthiness  of  that  airplane,  as 
required  by  the  Federal  Aviation 
Regulations.  No  change  to  the  work 
hour  estimate  in  the  final  rule  is 
necessarv. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  c;hange  will  neither 
increase  the  economic  burden  on  anv 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximatelv  3.719 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.467  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  will  be  negligible.  Based 


on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  bt> 
§704.160.  or  $480  per  airplane 

The  ( (ist  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  acxomplished  any  of 
the  requirements  of  this  .^D  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiirr  if  thi-  .W) 
were  not  adopted.  The  i  nst  ini[:,ii  t 
figures  discussed  in  ,\D  rulfnidkmg 
actions  represent  onlv  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD  These 
figures  tvpic  ally  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  ac:c:ess  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrdtiv  e  actions. 

Regulatory  Impact 

The  regulations  ridnpted  herein  will 
not  have  a  substantial  direct  effcH:t  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implic  ations  under 
Executive  Order  1.^32 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  nut  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  Februarv  26,  1979).  and  (3J 
will  not  ha\e  a  significant  ec  onomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Ad  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .\ir(  raft   .\\  lation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  3M  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  finrt  39 
continues  to  read  as  follows. 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13     [Amended] 

^   s<'(  tin  ^'<  13  is  amended  by 
adding  the  following  new  airworthiness 
directi\-e 

2001-20-1(1     Botins  .XmendmenI  39-12458. 
L)ot:kel  2000-NM-146-AD 

Applicability:  All  Model  7.37-100.  -200. 
-300,  -400,  and  -hOO  series  airplanes;  anci 
Model  737-600,  -700,  -800,  and  -900  series 
airplanes,  line  numt)ers  1  through  706 
inclusive:  f:ertifif:ated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pre<:eding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wire  bundles  in  four 
junction  boxes  in  the  main  wheel  well, 
which  could  result  in  arcing  and  consequent 
fire  in  the  main  wheel  well  or  passenger 
cabin,  or  inability  to  slop  the  fiow  of  fuel  to 
an  engine  or  to  the  auxilian,'  power  unit  in 
tht'  Mv«>ni  of  fire,  accomplish  the  following: 

lnsj)e<  lion 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  of  the  wire  bundles  in  the  four 
junction  boxes  formed  bv  electrical 
disconnect  brackets  on  the  left  and  right 
sides  of  the  main  wheel  wells  to  detect 
damage  or  chafing,  as  specified  in  Boeing 
Service  Letter  737-SL-24-111-B.  dated 
lanuary  16.  2001 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  chafing  is  detected,  prior  to  further 
fiight.  protect  the  wire  bundles  from  rhafing 
against  the  cover  plate  of  the  junction  box, 
according  to  the  service  letter. 

(2)  If  any  chafing  is  detected,  prior  to 
further  flight,  repair  the  wiring  in  accordance 
with  the  servic-e  letter,  and  prote<:t  the  wire 
bundles  from  chafing  against  the  cover  plate 
of  the  junction  box.  according  to  the  ser\ice 
letter. 

Note  3:  Boeing  Jiervice  Letter  737-SL-24- 
1  n-B.  dated  January  16.  2001.  refers  to 
Boeing  Standard  Wiring  Practices  Manual 
D6-J4446.  Subject  20-10-13,  as  the 
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appropriate  souix;e  of  repair  instructions  if 
any  damaged  wiring  is  found. 

Alternative  Methods  of  Ciompliance 

(b)  An  alternative  method  ot  i.ompliance  or 
adjustment  of  the  c  ompliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
CJperators  shall  submit  their  rsKjuests  through 
rin  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
t'Mstt'ni  <^  of  approved  alternative  methods  of 
I  ompliance  with  this  AD.  if  any,  may  be 
(ibifuni'd  from  the  Seattle  ACO. 

Special  Flight  Permits 

(i  )  Special  flight  permits  may  be  issued  in 
accordance  with  sei:tions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  bv  Reference 

iiii  I  ii>   ii  'ions  shall  be  done  in  accordance 
witfi  B  ).i:m  >ervit:e  Letter  7.37-SL-24-111- 
[^  nil  luding  Attachment,  dated  [anuary  16. 
JDUl   This  incorporation  by  reference  was 
approved  by  t(TW  Director  of  the  Federal 
Register  in  accordance  with  .5  U.S.C.  5.i2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Diret;torate,  IfiOl  Lind 
.^venue,  S\V..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
(apitol  Street,  NW.,  suite  700,  Washington. 
ix: 

FfTe<  tive  Date  \ 

(e)  This  amendment  becomes  effective  on 
November  20.  2001. 

Issued  in  Renton.  Washington,  on  October 

4  jiim 

V  i  I..  I.ipski. 

\/(/n.jsJ(  r.  Transport  Airplane  Directorate. 

Ainraft  Certification  Service. 

'FK  [)r,f    ()l-2ifHfi  Filed  lO-l.'i-Ol;  8:45  ami 
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[Docket  No.  98-NM-225-AD;  Amendment 
39-12460:  AD  2001-20-12] 

RIN2120-AA64  , 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Fcdt'rai  .Aviation 
Administration.  DOT.  I 

ACTKJN:  Final  rule.  ' 


SUMMARY:  This  amondnipnt  adopts  a 
new  dinvorthiness  directive  (AD), 


applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  rnquires  revising 
the  Airworthiness  Limitations  .Sortinn 
of  the  maintenance  manual  (7.57 
Airworthiness  Limitations  Instructions 
(ALI)).  The  revision  will  incorporate 
into  the  ALI  certain  inspections  and 
compliance  times  to  detect  fatigue 
cracking  of  principal  structural  elements 
(PSE).  This  amenciment  is  prompted  b\ 
analysis  of  data  that  identified  specific 
initial  inspection  thresholds  and 
repetitive  inspection  intervals  for 
certain  PSEs  to  be  added  to  the  ALI.  The 
actions  specified  by  the  propcjsed  AD 
are  intended  to  ensure  that  fatigue 
cracking  of  various  PSEs  is  detected  and 
corrected:  such  fatigue  cracking  could 
adverseh  affec  t  the  structural  integrity 
of  these  airplanes. 

DATES:  Effective  November  20.  2001 
The  incorporation  bv  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
20, 2001 

ADDRESSES:  The  service  information 
referenced  in  this  AD  mav  be  obtained 
from  Boeing  (loinmercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
VVa.shington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Adininistratirm  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  S\V., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  HOO  North  f  lapitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  .streniuk.  A'Tospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certific  ation  Office, 
1601  Lind  Avenue  SW  ,  Kenton. 
Washington;  telephone  (425)  227-2776: 
fax  (425) 227-1181 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  .39  of  the  Federal 
Aviation  Regulations  (14  CiFR  part  .39)  to 
include  an  airworthiness  directive  (AD) 
that  is  ,ipplicable  to  certain  Boeing 
,Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
januarv  29.  1999  (f)4  FR  43ti7).  That 
action  proposed  to  reciuirc  revising 
Section  9  of  the  Airworthiness 
Limitations  Set:tion  of  the  maintenance 
manual  (757  Airworthiness  Limitations 
Instructions  (.\LI))  The  revision  v\ould 
incorporate  certain  inspections  and 
compliance  times  to  detect  fatigue 
cracking  of  principal  structural  elements 
(PSE). 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  m  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

One  cnmmenter  supports  the  NPRM. 

1,  Request  for  Specific  Task  Content 
and  Implementation  Intervals 

The  manufacturer  requests  that  a 
newer  revision,  dated  Noxemher  1998  of 
Boeing  757  Maintenance  Planning  Data. 
Boeing  Document  D622N001-9.  be 
specified  in  the  final  rule  The 
manufacturer  notes  that  the  November 
1998  revision  contains  qualifying 
statements  that,  for  some  affected 
airplanes,  would  reduce  the  scope  of 
some  of  the  actions  required  by  the  May 
1997  revision,  which  was  cited  in  the 
NPRM  as  the  appropriate  source  of 
service  information.  Another 
commenter  states  that  it  opposes  the 
NPRM.  but  if  the  FAA  issues  the  final 
rule,  the  operator  requests  that  the 
identical  task  content  and  interval  of 
implementation  specified  in  Revision 
November  1998  of  Boeing  Document 
D622N001-9  be  followed  in  the  final 
rule. 

The  FAA  concurs  that  the  final  rule 
should  specify  more  recent  service 
information  tban  the  May  1997  revision. 
Since  the  issuance  of  the  NPRM,  Boeing 
Document  D622N001-9  (Section  9), 
dated  November  1998,  has  been  issued 
bv  the  manufacturer  and  approved  by 
the  FAA.  We  have,  therefore,  included 
the  November  1998  revisitm  as  an 
option  to  accomplish  in  lieu  of  the  May 
1997  revision  specified  in  paragraph  (a) 
of  this  final  rule.  We  consider  the 
requirements  of  this  final  rule  to  be 
interim  action  until  such  time  that  a 
new  NPRM  may  be  developed  to  require 
accomplishment  of  the  November  1998 
revision  of  Boeing  Document 
D622N001-9. 

2,  Request  To  Extend  Reporting 
Requirement  Period 

One  commenter  requests  that  the 
reporting  period  (as  specified  in  Section 
9)  be  extended  from  the  proposed  10 
days  to  20  days.  The  commenter  notes 
that  20  days  would  allow  enough  time 
to  collate  all  inspection  findings  and 
transmit  a  single  data  package  for  each 
airplane. 

The  FAA  agrees  with  the  commenter 
However,  since  Section  9  is  not 
specifically  identified  in  the  NPRM  (it  is 
embodied  in  the  reference  to  Subsection 
B  of  Boeing  Document  D622N001-9), 
we  have  incorporated  the  reference  to 
the  reporting  requirement  that  was 
specified  in  Note  2  of  the  NPRM  into  a 
new  paragra{)h  (b)  of  the  final  rule. 
Paragraph  (b)  of  the  final  rule  clarifies 


Federal  Register/ Vol.  66.  No.  200 /Tuesday,  Odoher  16.  2001    Rules  .nu\  K.'uul.iii 


.'■)249.1 


that  the  reporting  requirement 
emhodied  in  the  reference  to  Subsection 
B  has  been  extended  to  within  20  dnvs 
after  performance  of  inspecti(ms 
required  by  paragraph  (a)  of  the  final 
rule. 

3.  Request  To  Provide  Further 
ClariHcation  Regarding  Flight  Cycles 
vs.  Flight  Hour  Thresholds 

One  commenter.  the  airplane 
manufacturer,  states  that,  since  there  is 
reference  to  the  25,000-flight-cvcle 
threshold  and  50.000-flight-cycle 
threshold  in  the  preamble  of  the  NPRM. 
it  should  also  be  noted  that  there  is  a 
flight  cycle  versus  flight  hour  threshold 
for  some  items  that  are  sensiti\e  to  flight 
length.  Also,  the  commenter  notes  that 
there  are  some  other  restrictions,  such 
as  a  calendar  threshold  of  20  years 
unless  an  FAA-approved  Corrosion 
Prevention  and  Control  Program  (CPCP) 
has  been  implemented,  as  well  as  a 
requirement  to  revert  anv  escalated 
structural  inspections  back  to  the 
intervals  specified  in  Section  8  of  the 
Maintenance  Planning  Data  (MPD) 
document. 

The  FAA  acknowledges  that  there  is 
other  information  available  in  the 
revision  to  the  MPD.  which  was  not 
discussed  in  the  preamble  of  the  NPRM 
The  information  that  we  provided  in  the 
preamble  of  the  NPRM  was  intended  to 
be  representative  of  the  information  that 
was  used  to  determine  that  none  of  the 
airplanes  affected  is  likely  to  reach  the 
threshold  for  certain  PSEs.  which  are 
identified  as  Struc:turally  Significant 
Items  (SSls)  in  the  ALls.  Since  the 
Discussion  section  in  the  preamble  of 
the  NPRM  does  not  reappear  in  the  final 
rule,  no  change  to  the  final  rule  is 
necessary  in  this  regard 

4.  Request  To  Revise  Certain  Preamble 
Information 

One  commenter.  the  manufacturer, 
notes  that  some  necessary  clarifications 
and  corrections  to  information  included 
under  the  heading  'Actions  Taken  by 
the  Manufacturer"  in  the  preamble  of 
the  NPRM.  The  commenter  advises  that 
reference  to  the  word   'recently"  is 
misleading  since  most  of  the  listed 
actions  occurred  many  years  ago.  The 
commenter  also  recommends  listing  the 
actions  in  order  of  significance  and 
adding  additional  items  to  the  actions 
specified  under  that  heading. 

The  FAA  acknowledges  that  certain 
information  under  that  heading  could  be 
revised  for  clarification  purposes. 
However,  since  the  information  in  the 
paragraph  under  that  heading  in  the 
preamble  of  the  NPRM  does  not 
reappear  in  the  final  rule,  no  change  to 
the  final  rule  is  necessary  in  this  regard. 


5.  Request  To  Revise  Certain  SSI  Repair 
Actions 

One  commenter  requests  that  thr 
proposed  requirements  of  the  NPRM  be 
revised  to  reflec  t  i  ertain  repair  actions 
for  SSls  that  were  installed  before  the 
effecti\  e  date  of  the  AD  and  certain 
other  repair  actions  for  SSls  that  are 
installed  after  the  effective  date  of  the 
AD 

The  FAA  does  not  agree  In  the  case 
of  this  final  rule,  the  required  action  is 
simply  to  revise  Section  9  of  the  Model 
7,57  MPD  by  incorporating  Subsection  B 
of  Boemg  Document  Db22N001-9. 
Revision  May  1997  or  November  1998. 
The  specific;  infcjrmation  i  ontained  in 
the  MPD  is  developed  (with  the 
concurrence  of  the  FAA)  and  ilun 
printed  by  the  manufacturer  We  point 
out  that  the  requirements  of  this  AD  do 
not  address  the  acxomplishnicnt  of  thi' 
specific  information  c;ontamed  in 
Subsection  B.  The  effect  of  requiring 
that  thi^  MPD  be  re\  ised  to  incorporate 
the  current  \  ersion  of  the  .\LI  is  that,  in 
accordance  with  14  CFR  Part  91.403(c). 
operators  are  then  recjuired  to  romph' 
with  limitations  contained  in  the  MFD. 
This  is  analogous  to  the  effec  t  of 
requiring  a  revision  to  the  operating 
limitations.  (In  accordance  with  14  CFR 
Part  91, 9(a).  operators  are  required  tn 
c,ompl\  with  the  revised  operating 
limitaticms.)  However,  a  new  NOTE  1 
has  been  added  to  the  AD  to  address  the 
possible  need  to  obtain  approval  of 
alternative  methods  of  complianc  e 
(AMO(^)  for  certain  repairs.  Therefore, 
no  further  change  to  the  final  rule  is 
nt>c.essar\  in  this  regard 

6.  Request  To  Specif\  Proper  MPI) 
Subsection 

One  commenter.  the  ni.iiuiiacturer, 
notes  that  the  referenc  e  in  the  \PRM  to 
■■(Chapter  B"  of  Section  9  o(  Boeing  757 
MPD  is  incorrect.  The  cominent<T  states 
that  the  corr(>ct  title  is  "Su()-e(  tn  n  B." 
The  FAA  agrec^s  and  ha>  ri  viKt-ii  ihe 
final  rule  ac  ccirdingly. 

7.  Request  To  Withdraw  the  NPRM 

Several  (.ommenters  statr  th.d  ttn 
NPRM  is  unnc>cessar\ 

One  commenter  states  that  thr  M'KM 
is  unnecessar\  because  Section  9  oi  the 
MPD  alreadv  mandates  compliance  with 
.\irworthiness  (Certification 
Maintenance  Requirements 

Another  commenter  states  th.ii  ttn 
NPRM  is  unnec:essar\  as  long  a^  BiH-mg 
agrees  to  incorporate  the  c  hanges  on 
their  own  within  the  proposed  three- 
year  c  omplianc:e  time  The  i  ommenler 
states  that  issuing  an  AD  to  recjuire  the 
manufacturer  to  compK  with  a  c  certain 
revision  of  its  own  manuals  will  onlv 


requiie  more  regulation  down  the  road. 
The  commenter  explains  that,  when  it  is 
time  to  revise  the  MPD,  an  Alternate 
Means  of  Compliance  (AMOC)  would  be 
required  prior  to  using  the  new  revision. 

Another  commenter  states  that  the 
rule  is  unnecessary  because  operators 
cannot  revise  a  Boeing  document. 

The  FAA  infers  that,  since  these 
commenters  state  that  they  believe  the 
NPRM  is  unnecessary,  the  commenters 
would  like  the  NPRM  to  be  withdrawn. 
We  do  not  agree.  The  airworthiness 
limitations,  like  the  operating 
limitations,  are  a  part  of  the  type 
certificate  for  an  airplane.  Once  an 
airworthiness  certificate  is  issued  for  an 
airplane  certifying  that  it  conforms  to  an 
approved  type  design,  this  design  is 
"locked"  in  the  sense  that  the 
manufacturer  cannot  unilaterally  change 
it  for  the  subject  airplane.  Therefore, 
when  the  manufacturer  makes  any 
subsequent  changes  to  the  type 
certificate,  including  changes  to  the 
operating  or  airworthiness  limitations, 
those  changes  are  legally  required  only 
for  products  that  are  submitted  for 
airworthiness  certification  based  on  a 
showing  of  conformity  to  the  later 
design. 

Thus,  for  many  years,  the  FAA  has 
imposed  operating  restrictions  that  are 
necessary  to  address  identified  unsafe 
conditions  by  requiring  revisions  to  the 
operating  limitations  section  of  the 
Airplane  Flight  Manual  (AFM). 
(Revision  of  the  AFM  by  the  type 
certificate  holder  would  be  effective 
only  for  airplanes  produced  after  that 
revision.)  Similarly.  Boeing's  revision  to 
the  ALI  was  effective  only  for  airplanes 
later  certificated  with  those  revisions 
included  in  their  type  certificate.  For 
this  reason,  as  stated  in  the  NPRM.  we 
must  engage  in  rulemaking  (i.e.. 
issuance  of  an  AD),  in  order  to  make  the 
revisions  mandatory  for  previously 
certificated  airplanes. 

While  the  ALls  are  contained  in  a 
"Boeing  document"  in  the  sense  that 
Boeing  originally  produced  it,  the 
document,  nevertheless,  is  a  part  of  the 
instructions  for  continued  airworthiness 
that  operators  must  use  to  maintain  the 
airplane  properly.  As  explained  in  the 
NPRM,  the  effect  of  requiring  that  the 
document  be  revised  to  incorporate  the 
current  version  of  the  ALI  is  that,  in 
accordance  with  14  CFR  part  91.403(c). 
operators  are  then  required  to  comply 
with  those  limitations.  This  is  analogous 
to  the  effect  of  requiring  a  revision  to 
the  operating  limitations:  in  accordance 
with  14  CFR  part  91.9(a).  operators  are 
required  to  comply  with  the  revised 
operating  limitations. 

Of  course,  those  operators  that  have 
previously  revised  the  ALI  (or 
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incorporated  the  revision  into  their 
maintenance  programs)  are  given  credit 
for  having  previouslv  accomplished  the 
requirements  of  this  AD.  as  dllnu>'d  b\ 
the  phrase,  "unless  accomplished 
previously."  The  legal  effec  t  is  the  same 
the  operator  is  required  to  cr)mpl\'  with 
the  limitations  per  14  CFR  part 
91, 403(c) 

8.  Request  To  Clarify  Intent  of  the 
NfPRM  I 

One  commenter  states  that  paragraph 
(b)  of  the  NPRM  {paragraph  (c!  of  the 
final  rule)  appears  to  conflict  with  the 
original  intent  of  the  NPRM  Paragraph 
(b)  of  the  NPRM  specifies  that,  after 
revising  the  MPD  in  act  nrdanc  e  with 
paragraph  (a)  of  the  NPRM.  no 
alternative  inspections  or  inspection 
intervals  shall  be  approved  for  the  PSEs. 
The  commenter  e.xplains  that  it  is  not 
clear  whv  paragraph  (b)  is  needed  if  the 
inspections  were  accjomplished  in 
accordance  with  14  f]FR  parts  4.^  and 
91   The  commenter  states  that  paragraph 
(b)  of  the  NPRM  essential Iv  defedt>  the 
stated  purpose  of  the  NPRM.  which  is 
to  have  operators  record  their  AD 
compliance  only  once  (at  the  time  the 
operator's  maintenance  program  is 
changed),  in  order  to  reduce  the  burden 
of  record  keeping  and  tracking. 

The  FAA  does  not  agree  The  purpose 
of  this  AD  is  to  address  the  identified 
unsafe  condition  of  fatigue  cracking  in 
certain  PSEs.  We  have  determined  that, 
in  order  to  accomplish  that  purpose, 
those  airplanes  must  be  brought  into 
compliance  with  the  certification  basis. 
i.e.,  14  (;FR  Part  25  571.  amendment  25- 
45.  Revising  the  ALL  as  required  by 
paragraph  (aj  of  this  AD.  fulfills  this 
purpose  Once  an  operator  records  that 
the  ALI  have  been  revised,  additional 
record  keeping  of  AD  compliance  is  not 
required,  since  the  actual 
accomplishment  of  the  inspections 
specified  in  the  ALI  is  required,  not  bv 
the  AD.  but  bv  14  CFR  91  40J(c)  We  ' 
point  out  that  paragraph  (c)  of  the  final 
rule  merelv  repeats  and  enforces  the 
provision  presently  existing  in  the 
Boeing  757  MPD.  which  requires  any 
revision  of  the  airworthiness  limitations 
to  be  approved  by  the  Manager.  .Seattle 
Aircraft  Certification  Office.  FAA.  We 
c:onsidHr  that  paragraph  (c)  of  the  final 
rule,  therefore,  does  ntit  conflict  with 
the  intention  to  havt-  operators  record 
their  ■\D  compliance  only  once.  No 
change  is  necessary  to  the  final  rule  in 
this  regard 

9.  Request  To  Permit  Compliance  With 
Damage  Tolerance  Rating  (DTR)  System 

One  commenter  requests  that 
paragraph  (b)  of  the  NPRM  be  re\  ised  to 
permit  compliance  with  the  DTR 


system.  The  commenter  states  that  the 
supplemental  inspection  program  uses 
the  DTR  svstem  to  determine  the 
inspect  inns  inspect  ion  inter\'als 
necessar\'  to  provide  adequate  fatigue 
damage  detec  tion  for  each  SSL  The 
commenter  notes  that  the  DTR  check 
forms  define  inspection  options 
permitting  an  op»'rator  to  customize  an 
inspection  prtigram. 

The  FAA  does  not  agree  that  a 
revision  is  necessary  The  DTR  system 
is  specificallv  referenced  in  the  ALI,  and 
its  use  is  allowed  by  paragraph  (a)  of 
this  AD.  Therefore,  there  is  no  need  to 
obtain  a  separate  approval  for  its  use. 
This  AD  does  not  specifically  address 
(or  restrict)  the  use  of  the  DTR  specified 
in  the  ALL  No  change  is  necessary  to 
the  final  rule  in  this  regard. 

10.  Requests  To  Require  Incorporation 
of  ALI  Into  Operations  Specifications 

One  commenter.  the  manufacturer. 
suggests  that  the  NPRM  be  revised  to 
require  the  operators  to  incorporate  the 
,M,ls  into  the  appropriate  Maintenance 
Program  Specification  (Operations 
Specification). 

The  FAA  does  not  agree  that 
incorporation  of  the  .ALIs  into  the 
Operations  Spec  ifications  (Ops  .Specs)  is 
appropriate.  Operation  of  certain 
transport  airplanes  may  be  exclusively 
under  the  proxisions  and  requirements 
nf  part  41,  and  therefore,  operators 
would  not  even  be  required  to  maintain 
Ops  Specs.  Further,  Ops  Specs  simply 
aiithnri/e  the  use  nf  a  (Continuous 
.■\irworthiness  Maintenance  Program 
(CAMP)  for  the  operator's  individual 
airplane  models  and  specify,  in 
partK  ular,  that  procedures,  standards. 
(hecks,  sen. ice.  repair,  and/or 
preventive  maintenance,  and  tests,  shall 
be  described  in  the  certificate  holder's 
manual. 

The  commenter  further  requests  that 
the  requirements  of  the  NPRM  be 
written  such  that  the  operator's  Ops 
Specs  is  continuously  updated  with  the 
(  urrent  revision  of  Section  9  of  the 
MP!)  If  that  process  is  not  possible,  the 
commenter  suggests  that  the 
requirements  be  accomplished  in 
accordance  with  the  latest  F.^A- 
approved  revision  of  Section  9  of  the 
MPD 

The  FAA  does  not  agree  with  the 
commenter's  re<|uests  We  note  that  the 
commenter  pnivuied  no  |ustification  or 
benefit  of  implementing  the  suggested 
changes  In  response  to  the  suggestion 
that  the  Ops  .Specs  be  continuouslv 
upd.ited  with  current  revisifins  of 
Section  9  of  the  MPD.  we  note  that 
incorporation  of  new  revisions  of  the 
ALI  into  the  Ops  Specs  would  have  the 
effect  of  imposing  new  requirements 


without  providing  notice  to  the  public 
and  opportunity  for  comment. 

However,  in  this  case,  the  request  to 
reference  a  specific  later  revision  is 
acceptable  as  an  alternative  method  of 
compliance,  as  explained  previously  in 
comment  number  1.  of  this  final  rule. 
Therefore,  we  have  revised  paragraph 
(a)  of  the  final  rule  to  add  the 
"November  1998"  revision  of  Section  9 
of  the  MPD  as  an  optional  or  alternative 
method  of  compliance  with  the 
requirements  of  this  AD. 

1 1 .  Request  To  Omit  Apostrophe  in 
Acronyms 

The  manufacturer  requests  that  the 
apostrophe  be  deleted  on  plural  use  of 
acronyms,  e.g..  PSEs  and  ADs.  The  FAA 
acknowledges  that  there  are  different 
applications  of  the  use  of  apostrophes 
for  plural  acronyms.  For  the  purpose  of 
consistency  in  this  AD.  we  have  revised 
all  plural  acronyms  to  omit  the 
apostrophe. 

Editorial  Changes  Appearing  in  the 
Final  Rule 

We  have  revised  the  contents  of  Note 
1  of  the  final  rule  to  clarify  for  operators 
the  intent  and  purposes  of  that  note 
when  performing  inspections  in 
accordance  with  certain  airworthiness 
limitations  documents. 

We  also  note  that,  while  SSIs  are  a 
subset  of  PSEs.  the  Federal  Aviation 
Regulations  (FAR)  related  to  damage 
tolerance  refer  only  to  PSEs.  Therefore, 
for  the  purposes  of  this  AD.  we  consider 
the  two  terms  interchangeable.  A  new 
NOTE  2  has  been  added  to  the  final  rule 
to  clarifi,'  this  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  764  Boeing 
Model  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  .300  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$18,000,  or  $60  per  airplane. 


Federal  Register/ Vol.  66,  No.  200/Tuesday.  Ortobpr  16.  2001 /Rules  and  Rpgulation^  52495 


The  cost  impact  figure  discussed 
above  is  based  on  assumpitions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessar\'  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Although  this  AD  requires  only  a 
revision  to  the  current  ALI,  the  FAA 
recognizes  that  the  inspections 
contained  in  the  ALI  will  then  be 
required  by  parts  43  and  91  of  the  FAR 
The  FAA  estimates  that  it  will  take 
approximately  1.000  work  hours  to 
accomplish  all  of  the  ALI  inspections 
At  an  average  labor  rate  of  S60  per  work 
hour,  the  cost  to  perform  the  ALI 
inspections  (required  by  FAR  parts  43 
and  91 .  rather  than  by  part  39)  will  be 
approximately  S60.000  per  airplane 
The  FAA  notes  that  the  majority  of  work 
hours  needed  to  perform  the  inspections 
will  be  expended  when  an  affected 
airplane  reaches  the  50.000-night-c\  cle 
threshold.  Based  upon  current  airplane 
utilization,  the  FAA  estimates  that  no 
airplane  will  reach  this  threshold  for  at 
least  10  years. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certifii'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  if  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  .\\  latinn 
safetv.  Incorporation  hv  reference, 
Safetv 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tn  the 
authority  delegated  to  me  b\  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviaticm  Regulations  \1A  CFR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1-  The  duthoritN  (  itatuin  fnf  [i.irt  39 
continues  to  read  as  follows: 

.-^uthorit^:  4't  i    s  C.  iu<>(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  ii''\n  airworthiness 
directive: 

2001-20-12     Bwing:  A inendmeni  39-12460. 

Dim  kn  ')H-\M-225-AD. 

Appln  (ihility:  .Model  757  series  airplanes 
ha\  ing  line  numbers  1  through  764  inclusive, 
(  ertificated  in  any  category. 

Note  1:  This  .M)  requires  revisions  to 
certain  operator  maintenance  dot:umenls  to 
include  new  inspections.  Qimpliance  with 
these  inspections  is  required  by  14  CFR  Pari 
'U  .403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspe{:lions,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  part 
?)1.40:i(i ).  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
.(( (  ordanc  p  with  paragraph  (d)  of  this  AD 
I'hf  request  should  include  a  description  of 
the  (  hanges  to  the  required  inspections  that 
will  ensure  the  (  ontinued  damage  tolerance 
of  the  .)tfe(  led  stru(  lure.  The  F.AA  has 
l)r(i\  ided  guidanc  e  for  this  determination  in 
Ad\  is()r\  Cin  uUr  [AC]  2.=j-1529. 

('.Dmpliniii )    Required  as  indicated,  unless 
fi(  (  omplisheii  pre\  iouslv. 

Ill  ensure  (  ontinued  structural  integrity  of 
these  dirfilcinc^   lU  I  nniplish  the  ffillowing- 

Revision  of  AifMorlhineitk  Limitations  and 
Certification  Maintenance  Requirements 

(a)  W'llhin  A  \<'<irs  .itlcr  the  ettective  date 
of  this  .\D   '■i'\  ]><:'  Sc(  In  in  9  of  the  Boeing  757 
Maintenand'  l'l,i;ini:u:  Data  (MPD)  Document 
entitled  '  .XiruuMhiinv^  Limitations  and 
(  crlifuation  MaintenaiK  e  Requirements 
(CMRs)"  to  in(  nrpornie  Subset:tion  B.  of 
Boeing  Uii(  umi'iit  [)ti2i\001-9.  Revision 
"May  1997."  nr  Ke\  ismn  "November  1998." 

Note  2:  For  the  purposes  of  this  AD,  the 
terms  Prini  ipal  .Structural  Elements  (PSEs)  as 
used  in  this  .\U.  and  Structural  Significant 
Items  (,SSIs)  as  used  in  .Se<:tion  9  of  Boeing 
■57  NtFD  D()(  ument,  are  considered  to  be 
interi  hcingi.iiile. 

Reporting  Requirements 

(h)  .Although  Subsection  B.  of  Boeing 
Dot  ument  D622N001-9,  dated  November 


1998.  references  a  requirement  that  cracks 
found  during  the  spe<;ified  inspe<:tions  be 
reported  with  10  days,  this  AD  requires  that 
those  reports  be  submitted  to  the  Seattle 
Airtraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate,  within  20 
days  after  the  inspection.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  bv  the  Office 
of  Management  and  Budget  under  the 
pro\isions  of  the  Paperwork  Reduction  Act  o( 
1980  (44  use.  3501,  et  seq  )  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Mi-thnHs  nt  (  nmpli.mce 

(( )  Lx(  Bpl  ds  puji  iii'-ii  Ml  (■.lingraph  (d|  of 
this  AD:  After  the  actions  required  by 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspet;tion  intervals  shall  be  approved  for  the 
PSEs  contained  in  Boeing  Document 
D622N001-9,  Revision  "May  1997"  or 
•November  1998." 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  lnspet:tor,  who  may  add 
I  ommenis  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Spe(  lal  l-liuhl  Permits 

,1  ,  .'->p. .  .u.  ilight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Ini  (irp(ir.)ticiii  In   Kelerence 

(f)  I'he  MPU  revision  shall  be  done  in 
accordance  with  Boeing  757  Maintenance 
Planning  Data  Document,  Section  9,  Boeing 
Document  D622N001-9,  Revision  "MAY 
1997;"  or  Boeing  757  Maintenance  Planning 
Data  Dof:ument,  Section  9,  Boeing  Document 
D622N001-9.  Revision  "Noveml>er  1998." 
Bi>eing  757  Maintenance  Planning  Data 
Dof:umenl.  Set;lion  9,  Boeing  DotuimenI 
D622N001-9,  Revision  "MAY  1997"  contains 
the  following  effective  pages: 


Page  No 


Revision 

shown 

on  page 


List  of  Effective  Pages—      May  1997 
Page  9  0-4 

Boeing  757  Maintenance  Planning  Data 
Document,  Section  9,  Boeing  Doi;ument 
D622N001-9,  Revision  "November  1998' 
contains  the  following  effective  pages: 


Page  No 


Revision 

shown 

on  page 


List  of  Effective  Pages- 
Page  9  0-5 


November  1998 
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This  iiii  (irpnrHtlon  by  reference  wa.s 
tippr(i\  ed  by  the  Director  of  the  Federal 
RegisUT  in  accordance  with  5  U.S.C.  552(a) 
.Hid  1  CFR  part  31.  Copies  may  be  obtained 
troni  Boeing  Commercial  Airplane  Group. 
P.O  Box  .3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  in.spected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
.Avenue.  SVV..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
(Capitol  Street,  NW..  suite  700,  Washington. 
DC. 

Elective  Date  I 

(g)  This  amendment  becomes  effective  on 
November  20.  2001. 

Issued  in  Renton.  Washington,  on  October 

4    '.2()()1 

Vi  L.  Lipski. 

Mnnuiier.  Transport  Airplane  Directorate. 

Airrmft  Certifiration  Scnicp. 

IKR  Dim  .  01-2.S617  FiU'd  10-l.i-Ol;  8:45  am| 

BILLING  CODE  4910-1  3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Pan  39  I 

[Docket  No.  2001-NM-131-AD;  Amendment 
39-12468;  AD  2001-20-19] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplar>e8 

agency:  Fodoral  .\viatinn 
.\dministrati(in.  DOT 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  dmendment  adopts  a 
new  airworthiness  direc  tivp  ( AD)  that  is 
applicable  to  c:ertdin  Mr  Donnell 
Douglas  Model  MD-M()-  if)  series 
airplanes.  This  action  requir>'s  a  \  imuiI 
inspection  for  heat  damage,  arcing,  and 
loose  terminal  screws  of  the  ground 
service  electrical  circuit  breaker  paiK'l 
and  corrective  actions,  if  necessarv  This 
action  is  necessdr\'  to  prevent 
overheating  or  arcing  of  circuit  breakers 
in  the  ground  service  electrifial  i  ir(  uit 
breaker  panel,  which  could  result  in 
damage  to  the  circuit  breaker,  wiring,  or 
surrounding  insulation  blankets,  and 
consequent  smoke  or  fire  in  the 
flightdeck.  This  action  is  intended  to 
address  the  identified  unsafe  condition 

DATES:  Effective  October  31.  2001. 

The  incorporation  bv  referenc  e  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Direc  tor 
of  the  Federal  Register  as  of  October  J 1 . 
2001 

Comments  for  inclusion  in  the  f<ules 
Docket  must  be  received  on  or  before 
December  17.  2001 


ADDRESSES:  .Suhniit  (omnients  in 
tripluate  to  thf  Federal  .-Xvialion 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-n4. 
Attention:  Rules  Docket  No.  2001-NM- 
131-AD.  1601  Lind  Avenue.  .SW.. 
Renton.  Washington  98055-40.56. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Fridav.  except 
Federal  holidavs.  Ciomments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9— 
anm-iarcomment@faa.gov  Comments 
sent  via  fax  or  the  internet  must  contain 
"Docket  No.  2001-NM-131-AD"  in  the 
subject  line  and  need  not  he  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division.  3855  Lakcwood  Boulevard. 
Long  Beach.  California  90846. 
Attention:  Data  and  .Service 
Management.  Dept.  Cl-I,5A  (D800- 
()l)J4l.  This  information  may  be 
ex.imined  at  the  F.AA.  Transjjort 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  .\ircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
\V,)shiimtMn   DC 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Air(  raft 
Certification  Office,  3960  Paramount 
Bf)ulevard,  Lakewood.  C^alifornia 
90712-4137;  telephone  (562) 627-5341; 
f.ix  1562)  627-5210 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that  an 
inspection  lo  determine  the  cause  of  a 
popped  circuit  breaker  revealed  burn 
marks  and  a  loose  terminal  screw  at  the 
bus  bar  side  of  a  circuit  breaker  in  the 
ground  service  ele(  trical  ciri  uit  breaker 
panel  on  a  M(  Donnell  Douglas  Model 
Mr)-90-30  series  airplane.  Further 
inspection  revealed  that  several  more 
I  in  uit  breakers  in  the  same  t  irruit 
breaker  panel  were  also  found  to  have 
loose  terminal  screws.  The  loose 
terminal  screws  of  the  circuit  breaker 
were  attributed  to  int:orrect 
reinstallation  of  flectrical  components 
after  replac  ement  of  circuit  breaker 
panel,  which  had  misdrilled  mounting 
holes  during  produ(  titm.  This 
(  ondition,  if  not  ( orrected.  could  result 
in  damage  to  the  circuit  breaker,  wiring. 


or  surrounding  insulation  blankets,  and 
consequent  smoke  or  fire  in  the 
flightdeck. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Alert  Ser\'ice  Bulletin 
MD90-24A049.  dated  September  18. 
1997.  which  describes  procedures  for  a 
visual  inspection  of  the  circuit  breakers 
of  the  ground  service  electrical  circuit 
breaker  panel  located  in  the  left  console, 
for  heat  damage,  arcing,  or  loose 
terminal  screws.  The  alert  service 
bulletin  also  describes  procedures  for 
replacing  any  circuit  breaker  having 
heat  damage  or  evidence  of  arcing  with 
a  new  circuit  breaker,  and  tightening 
any  loose  terminal  screw  on  the  circ:uit 
breakers.  Accomplishment  of  the 
actitins  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition 

Explanation  of  Requirements  of  the 
Rule 

Sinc;e  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  future. 
this  AD  is  being  issued  to  prevent 
damage  to  the  circuit  breaker,  wiring,  or 
surrounding  insulation  blankets  due  to 
overheating  or  arcing  of  the  circuit 
breakers,  which  could  result  in  smoke 
or  fire  in  the  flightdeck.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

None  of  the  airplanes  affected  bv  this 
action  are  on  the  I'.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessarv'  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

.Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  co.st  impact 
of  this  AD  would  be  S60  per  airplane. 

Detennination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
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impact  and  imposes  no  additional 
burden  on  any  person.  Theref^r(^  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  da\  s  after 
publication  in  the  Federal  Register 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  ruh;  and  was  not  preceded  by 
notice  and  opportunity  for  public 
conmient,  ctmiments  are  invited  on  this 
rule.  Interested  persons  are  united  to 
comment  on  this  rule  bv  submitting 
such  written  data,  \ievvs,  or  arguments 
as  they  may  df>sire,  C^ommunu  ations 
shall  identify  the  Rules  Docket  number 
and  be  submitti>d  in  triplicate  to  the 
address  specified  under  the  capti(m 
ADDRESSES.  All  communications 
nM:eived  on  or  before  the  (losing  date 
for  comments  will  be  considered,  and 
this  rule  may  bo  amended  in  light  of  the 
comments  ret:ei\ed.  Factual  information 
that  supports  the  t  ommenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effecti\ cness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  wnuM  he 
needed. 

Submit  ccmiments  using  the  inlhiw  nig 
format: 

•  Organize  comments  issue-l)\-issue. 
For  e.xample.  dis(  uss  a  retpiest  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reft!rence  as  two  separate  issues, 

•  For  each  issue,  state  what  spinifii 
change  to  the  AD  is  being  recjuested 

•  Include  justification  (eg  ,  reason'^  or 
data)  for  each  recjuest 

Comments  are  s[)e(  iticalU  iin  iteci  nn 
the  o\-erall  regulatorw  economic. 
environmental,  and  energy  aspei  ts  of 
the  rule  that  might  suggest  a  need  to 
modif\'  till'  rult\  All  comments 
suhmitted  will  he  a\ailable.  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-puhli(  (  ontact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  re(  eipt  of  their  ( nmments 
submitted  \n  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;    Ccmmients  to 
Docket  Number  2001-NM-l.M-AD   ' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Go\ernment  and  the  States. 
or  on  the  distribution  of  power  and 


responsibilities  among  the  \arious 
levels  of  government,  Therejnre,  it  is 
determined  that  this  final  rule  (ine^  nut 
have  federalism  implicatitms  undi'i 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator>  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Polic  les  and  Procedures  (44 
FR  11034^  Februarv  2b.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  A(  t  .\  final  evaluation  has 
been  prepared  !or  this  action  and  it  is 
ctmtained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Do(  ket  at  the  lo(  atinn  provided  under 
thi'  (  .ii)tinn  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  t^l 

.'\ir  trans[i'irt.ini>ii.  Am  i.itt.  Aviation 
satetv,  Incorpnr.itiiin  t)\  reierence. 
Safety. 

Adoption  of  the  Amendmenl 

Acc(.iniingl\ ,  juirsu.int  to  the 
authority  delegated  to  me  by  the 
Adnunistrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Ftideral  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1    riif  .liitlinrity  citation  for  part  39 
(  niitinu)  ^  lo  read  as  follows: 

Aiilhnritx:  401'  SC.  lOB(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 

adding  the  fiijlow  ing  new  ainvorthiness 
direitiM' 

;i001-Zl)-19     MfDoniifll  Doiiulas: 

AmeiKimenI  :U>-124b8.  Doi  kel  2001- 
NM-1,11-AU. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  .Service  Bulletin  MD90-24A049.  dated 
September  18.  1997:  certificated  in  any 
category. 

\ole  1:  This  .AD  applies  to  each  airplane 
iiienlilied  in  the  preieding  applicability 
provision,  regardless  of  whether  It  has  betin 
modified,  altered,  or  repaired  in  the  area 
siibjec  I  to  the  requirements  of  this  AD.  For 
Hirplnncs  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requlrenients  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
tli«'  eftecl  of  the  modification,  alteration,  or 
iipair  oil  the  unsafe  condition  addressed  by 
tlii^  Al),  and,  if  the  unsafe  condition  has  not 


Ix^n  eliminated,  the  request  should  include 
spei:ific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  or  an.ing  of  circuit 
breakers  in  the  ground  service  ele<^:trical 
circuit  breaker  panel.  whi<;h  could  result  in 
damage  to  the  cirt.uit  breaker,  wiring,  or 
surround  insulation  blankets,  and 
consequent  smoke  or  fire  in  the  Highldeck: 
^'    nmplish  the  following: 

Inspection  and  Corrective  Actions.  If 
Necessary 

(a)  Within  HO  days  after  the  effective  dale 
of  this  AD;  Pertorni  a  general  visual 
inspection  of  the  cin  uil  breakers  and 
electrical  lerminals.in  the  ground  service 
electrical  circuit  breaker  panel  for  heal 
damage,  arcing,  and  Iwjse  terminal  screws, 
per  McDonnell  D<juglas  Alerl  Ser\'ice 
Bulletin  MD9O-24A049.  dated  September  18. 
1997. 

Note  2:  For  the  purposes  ol  this  AD.  a 
general  visual  inspet  lion  is  defined  as:  ".\ 
visual  examination  ol  an  inlerinr  or  exterior 
area,  installation,  or  assemblv  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspe(  lion  is  made  under  normally 
available  lighting  conditions  sui  h  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  mav  oMpiire  removal  or  opening  of 
access  panels  (ir  doors.  Stands,  ladders,  or 
platforms  may  be  required  lo  gain  proximilv 
to  the  area  being  checked." 

(1)  If  no  heal  damage,  an  ing.  or  loose 
terminal  screw  is  delected,  no  further  action 
is  required  by  this  .AD. 

(2)  If  an\  cin  uil  breaker  or  terminal  has 
heal  damage  or  eviden(  e  of  an  ing  is 
delected,  before  further  Right,  replace  the 
circuit  breaker  with  a  new  cinuil  breaker, 
per  the  alerl  ser\  ice  bulletin. 

(3)  If  any  terminal  screw  of  the  i;in;uil 
breaker  is  loose,  before  further  flight,  lighten 
the  screw,  per  the  alert  service  bulletin. 

\,lii  t  n.iiiv  I  Ml  ihiiiis  of  Compliance 

|b)  .Nil  .ilti^io.iluf  nielbod  ol  cimiplian(e  or 
adjustment  of  the  i  (jmpliance  lime  ihal 
provides  an  a(.ceptable  level  of  safely  mav  be 
used  if  approved  bv  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (,\CC)). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Mainl*;nance  Inspet  tor.  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
L..OS  Angeles  .A(X). 

Note  3:  Information  ( oru  erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv.  may  lie 
obtained  from  the  Los  .Angeles  ACQ. 

Spt'i  i,il  I  lii;hl  I'rt  ni!ts 

((.)  Spe(  idi  IliglU  permits  mav  Ih'  issued  in 
accordance  with  stations  21.197  and  2 11 99 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  lo 
a  location  where  the  rcfquiremenls  of  this  AD 

■■  ^■"-  K  (  nmplished 

liu.urporation  by  Reference 

(d)  The  af;lions  shall  be  done  in  ac<:ordance 
with  McDonnell  Douglas  Alert  Servi(  e 
Bulletin  MD90-24A049.  dated  Septemlier  18. 
1997.  This  incorporation  by  reference  was 
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<fpprn\>»fi  bv  the  Director  of  the  Federal 
Register  in  ti( xnrdance  with  5  LI.S.C.  352(ii) 
rtnri  1  (;FR  p.irt  51.  Copies  mav  be  obtained 
from  Bi)eing  Oimmercial  Aircraft  Group. 
Long  BeH(  !i  Division.  3855  Lakevvood 
B()ule\dnl   l.iirig  Beach.  California  90846. 
.MtentKin   DhIh  and  Service  Management. 
Dept.  C1-L5A  (0800-0024).  Copies  may  be 
;nspei:ted  at  the  F.\A,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SVV..  Renton. 
Wdshlngton;  or  at  the  FAA.  Los  .\ngeles 
.\ir(  raft  Certification  Office.  3960  Paramount 
Boulevard.  Lakevvood.  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
(Capitol  Street.  N'W    suite  700.  Washington. 

Lx: 

EPfective  Date  ' 

(e)  This  amendment  bet:omes  effective  on 
October  Tl.  2001. 

|s>ufil   II  Renton,  Washington,  on  October 

')    200)  j 

Vi  L.  Lipski, 

V/ijnatjf'r.  Transport  Airplane  Directorate, 
A  in  raft  Certification  Sen  ice. 

FR  Dn(    01-2nRfi2  Filed  10-1.5-{)1:  8:45  am] 
BtLLIMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  ' 

[Docket  No.  2001-SW-36-AD:  Amendment 
39-12467;  AD  2001-18-51] 
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Airworthiness  Directives;  Eurocopter 
France  Model  SA.315B,  SA.316C,  SA 
3180,  SA  318B,  SA  318C,  SA.319B. 
SE.3160.  and  SA.316B  Helicopters 

AGENCY:  F*'(i»T.il  .Aviation  . 

.Aciministr.ition,  DOT  I 

ACTION:  Fineil  r\ilf:  r^'fiuest  for 
comments. 

SUMMARY:  This  doc  um<>nt  publishes  in 
the  Federal  Register  an  amendihent 

adopting  Aii^voilhiness  Directive  (AD) 
2001-1 8- .=)!.  which  was  sent  previouslv 
to  all  known  I'.S  owners  and  opt'ratnrs 
of  Eurocopter  France  (ECF)  Model 
SA.315B.  SA.JlfiC.  SA  31H0,  SA  ilHH 
SA  31ft(;.  SA.319B.  SE.3160.  and 
SA.316B  helicopters  hv  indi\  idual 
letters  This  AD  re(}uires,  within  10 
hours  time-in-service  (TIS).  inspecting 
the  magnetic  drain  plug  and  the  main 
gear  box  (MGBl  filter  ftir  a  rust-colored 
deposit.  insp«'cting  the  M(iB  to 
determine  the  angular  displacemerit  on 
the  MGB  output  flange,  and  periodicallv 
examining  oil  samples   If  a  rust-colored 
deposit  is  found  on  the  drain  plug  or 
filter,  if  the  oil  is  rust-colored,  or  if  th" 
angular  displacement  is  1  millimeter 
(0.039  mchi  (jr  more,  this  ,-\D  require^ 
replacing  the  MGB  with  an  airworthv 


MGB  before  further  flight.  Repairing  or 
o\  erhaiiling  the  gearbox,  or  re- 
idenlifving  certain  gearboxes  that  have 
already  been  appropriately  overhauled, 
is  terminating  action  for  the 
requirements  of  this  AD.  This  AD  is 
prompted  bv  an  acxident  of  an  EGF 
Model  SA.315B  helicf)pter  that  lost 
power  to  the  tail  rotor.  The  loss  of 
power  to  the  tail  rotor  was  due  to  wear 
of  the  splines  of  the  output  bevel  drive 
pinion  in  the  MGB  The  ac  tinns 
specified  by  this  AD  are  intended  to 
prevent  a  loose  splined  coupling,  spline 
wear,  loss  of  power  to  the  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  31 .  2001 .  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediatelv  effective  by 
Emergency  AD  2001-18-51.  issued  on 
August  31.  2001.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  ()<  tober  31 . 
2001 

Comnu'iit.-^  lot  uu.iusioii  m  the  Rules 
Docket  must  be  received  on  or  before 
Dt>(  ..rubor  1"   2001 
ADDRESSES:  Submit  (  oniments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attentitm:  Rules  Docket  Nfi.  2001-S\V- 
36-AD.  2601  Mcacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137,  You  mav 
also  send  comments  electronicallv  to 
the  Rules  Docket  at  the  following 
address:  S-asw-odcomments''  faa  gov 

The  applicable  service  information 
may  be  obtained  from  American 
Eurocopter  (Corporation,  2701  Forum 
Drive.  Grand  Prairie,  Texas  75053—400,5. 
telephone  (972)  641-3460.  fax  (972) 
641-3527.  This  informatitm  mav  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region. 
2601  Meacham  Blvd  .  Room  663.  Fort 
Worth,  Texas;  or  at  thy  Offit:e  of  the 
Federal  Register.  800  North  Capitol 
Stre.'t    \\V  .  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Uday  Garadi.  .\\  latimi  Safetv  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
.Standards  Staff,  Fort  Worth,  Texas 
7619.3-0110,  telephone  (817)  222-5123. 
fax (817) 222-5961 

SUPPLEMENTARY  INFORMATION:  On  August 
31.  2001,  the  FAA  issued  Emergency  AD 
2001-1&-51,  for  ECF  Model  .SA.31,5B, 
SA.316C.  SA  3180,  SA  318B,  SA  318C. 
SA,319B,  SE.3160,  and  SA.31BB 
helicopters,  which  requires,  within  10 
hours  TI.S.  inspecting  the  magnetic 
drain  plug  and  the  MCiB  filter  for  a  rust- 
lolored  deposit,  inspecting  the  MGB  to 


determine  the  angular  displacement  on 
the  MGB  output  flange,  and  periodically 
examining  oil  samples.  If  a  rust-colored 
deposit  is  found  on  the  drain  plug  or 
filter,  if  the  oil  is  rust-colored,  or  if  the 
angular  displacement  is  1  millimeter 
(0.039  inch)  or  more,  the  AD  requires 
replacing  the  MGB  with  an  airworthy 
MGB  before  further  flight.  Repairing  or 
overhauling  the  gearbox,  or  re- 
identifving  certain  gearboxes  that  have 
already  been  appropriately  overhauled, 
is  terminating  action  for  the 
requirements  of  the  AD.  That  action  was 
prompted  by  an  accident  of  an  ECF 
Model  SA.315B  helicopter  that  lost 
power  to  the  tail  rotor.  The  loss  of 
pcnver  to  the  tail  rotor  was  due  to  wear 
of  the  splines  of  the  output  bevel  drive 
pinion  in  the  MGB.  An  overhaul  and 
repair  shop  used  an  unauthorized 
sealant  that  led  to  spline  wear.  This 
condition,  if  not  corrected,  could  result 
in  a  loose  splined  coupling,  spline  wear, 
loss  of  power  to  the  tail  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Eurocopter  has  issued  Alert  Service 
Bulletin  Nos.  05.40  and  05.99,  both 
dated  August  7.  2001,  which  specify 
checking  the  wear  rate  of  the  lower 
pinion-to-MGB  vertical  shaft  bevel  gear 
housing  coupling  splines.  The  Direction 
Generale  de  LAviation  (Civile  (DGAC). 
which  is  the  airworthiness  authority  for 
France,  classified  these  service  bulletins 
as  mandatory  and  issued  ADs  T2001- 
366-059(A).'T2001-367-062(A).  and 
T2001-368-045(A).  all  dated  August  13, 
2001.  t(j  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

Since  the  unsafe  condition  described 
is  likelv  to  exist  or  develop  on  other 
ECF  Model  SA.315B,  SA.316C,  SA  3180, 
SA  318B,  SA  318C,  SA.319B,  SE.3160, 
and  SA.316B  helicopters  of  the  same 
type  designs,  the  FAA  issued 
Emergency  AD  2001-18-51  to  prevent  a 
loose  splined  coupling,  spline  wear,  loss 
of  power  to  the  tail  rotor,  and 
suhsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  the 
following  at  specified  hours  TIS: 

•  If  appropriate,  re-identify  the  MGB, 
Appropriately  re-identifying  certain 
MGBs  is  terminating  action  for  the 
requirements  of  this  AD. 

•  Inspect  the  magnetic  drain  plug  and 
the  MGB  filter  for  a  rust-colored  deposit. 
Inspect  the  MGB  to  determine  the 
angular  displacement  on  the  MGB 
output  flange. 

•  If  a  rust-colored  deposit  is  found  or 
if  the  angular  displacement  is  1 
millimeter  (0.039  inch)  or  more,  replace 
the  MGB  with  an  airworthy  MGB  before 
further  flight. 
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•  Take  an  oil  sample  and  drain  tho 
MGB.  If  the  oil  is  rust-colored,  replace 
the  MGB  with  an  airworthy  MGB  before 
further  flight.  If  the  oil  is  not  rust- 
colored,  take  a  sample  for  future 
comparison. 

•  At  each  oil  change,  take  a  sample 
and  compare  it  to  the  previous  sample 
If  the  oil  is  rust-colored,  replace  the 
MGB  with  an  airworthy  MGB  before 
further  flight.  If  the  color  is  unchanged, 
store  the  last  samplg  for  future 
comparison. 

The  actions  must  be  accomplished  in 
accordance  with  the  alert  ser\icp 
bulletins  described  previously,  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 
and  controllability  of  the  helicopter 
Therefore,  the  actions  described 
previously  are  required  within  10  hours 
TIS.  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  publu 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  fiy  indi\idual 
letters  issued  on  August  31.  2001.  to  all 
known  U.S.  owners  and  operators  of 
EGF  Model  SA.315B.  SA,316C.  SA  3180. 
SA  318B.  SA  318(:.  SA  319B.  SE  31(iO. 
and  S A, 3 IBB  helic:opters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  (^FR 
39.13  to  make  it  effective  to  all  persons 

The  FAA  estimates  that  73  helic:opters 
of  U.S.  registry  will  be  affected  bv  this 
AD.  that  it  will  take  approximateh'  2,5 
work  hours  per  helici^pter  to  acx.omplish 
the  required  actions,  and  the  a\erage 
labor  rate  is  SRO  per  work  hour 
Required  parts  will  cost  approximateh 
SI 5  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  .-XD 
on  U.S.  operators  is  estimated  to  be 
512.045. 

Comments  Invited 

Although  this  acti(m  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  \iews,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 


considered,  and  this  rule  ma\  he 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effect neness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  at  tion  would  be 
needed 

Comments  are  s[)e(  ifu  all\  invited  on 
the  merall  regulators ,  e(  nnomic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifi,  the  rule  All  r;omments 
submitted  will  be  a\aildhl<'  in  the  Rules 
Docket  for  examination  h\  interested 
persons.  A  report  that  summarize-  e.K  h 
FAA-public  conta(  t  i  oncerned  with  thi- 
substance  of  this  .M)  will  be  filed  in  the 
Rules  Docket 

Commenters  wishint^  ih<   F  ,\.\  to 
acknowledge  receipt  nf  iii>ii  mailed 
comments  submitted  m  respnnsf  to  this 
rule  must  submit  a  self-addri'^sed. 
stamped  postcard  nn  wIih  h  the 
following  statement  i-  made 
■Comments  to  Do(.ket  No.  2001-SW- 
36-ArO  ■■  Tht'  p(ist(  did  will  be  date 
stamped  and  return>'d  to  the 
commenter 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  (m  the  relationship  between 
the  national  (Jos crnment  and  the  States, 
or  on  the  distributinn  of  power  and 
responsibilities  among  the  \arious 
levels  of  go\ernment  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

The  FAA  has  determined  that  this 
regulation  is  an  emergent  \  regulation 
that  must  be  issued  immediately  to 
correc:t  an  unsafe  condition  in  aircraft. 
and  that  it  i>  not  ,i  "significant 
regulator)'  actum  '  under  Executive 
Order  128bH.  It  has  been  determined 
further  that  this  actiim  involves  an 
emergenc\'  regulation  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  olhenvise  would  be 
significant  umler  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  hx.ation  provided 
under  the  c:aption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation   .Xircraft.  Aviation 
safety.  Incorporation  h\  reference. 

SafetN', 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhorilv   J'H    s;r    lOfi(g),  40113.44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-18-51     Eurocopter  France: 

.\mendmenl  ;J9-12467.  Docket  No. 

2001-SW-.1&-AD. 
Applirabilitv:  Model  SA.315B.  SA.316C, 
SA  3180.  SA  318B,  SA  31BC.  SA.319B. 
SE.3160,  and  S.A.316B  main  gearbox 
assembly  (MGB).  pari  number  319.^62-00- 
000-1.  319A62-00-O00-2.  3 19Ah2 -00-000- 
3.  319A62-0O-()00-».  with  one  of  the 
following  serial -11  umbered  MGBs  installed, 
certificated  in  any  category: 

10007,  3-10204.  3-1020().  .3-10272.  .3-1033.'). 
3-10377.  3-10382.  3-10424,  3-10434.  3- 
10437.  3-10441.  .3-10490.  3-10574.  3- 
10603.  3-10640.  .3-10663,  3-10676,  3- 
10709.  3-10710.  ,3-10712.  3-10731.  3- 
10751.  3-10753.  .3-10766.  3-10804.  3- 
10814.  3-10853.  3-10902,  ,3-10927,  3- 
10943,  .3-109.50.  3-10951.  3-10988,  3- 
10989,  3-110.  3-11008.  ,3-11026,  3-11104. 
.3-1 1124,  .3-1 1190,  3-11210,  .3-11232.3- 
11238.  3-11301.  3-11376.  3-11427,  3- 
11511.  3-11537.  3-11.565,  3-11571.  3- 
11583,  .3-11607.  3-11608.  3-11662.  3- 
11691.  3-11694.  3-11698.  3-11735.  3- 
11775.  3-2115.  3-2174.  :«-221 7.  .3-2218.  3- 
2263.  3-2267.  .3-2279.  3-2286.  3-2300.  3- 
2.303.  3-2305.  3-2.307.  3-2322.  3-2334,  3- 
2345.  .3-2.346.  3-2347.  3-2348.  3-2352.  3- 
2353.  :}-2354.  3-2355,  3-2372,  3-2373,  3- 
2374,  .3-2391,  .3-2399,  .3-2400.  .3-2410.  .3- 
2411.  .3-2413.  3-2414.  3-2415,  3-2424.  3- 
2442,  .3-2445,  3-2470,  3-2472,  .3-2481,  3- 
2484,  3-2495,  3-2500,  3-2503.  3-2515.  3- 
2545.  3-2549.  3-2555.  3-2573.  .3-2574.  3- 
2582.  3-2584,  3-2589.  3-2591,  3-2.594.  3- 
2596.  3-2597.  3-2616,  3-2688,  .3-2736,  3- 
2741,  3-2751,  .3-2764.  3-2769.  .3-2782.  3- 
2783.  3-2818.  3-2820.  3-2850.  3-2852.  3- 
2871.  3-2891.  3-2896,  3-2917,  3-2927,  3- 
2934.  .3-2943,  3-2954.  3-2955.  3-2960,  3- 
3001,  3-3090,  3-3094,  3-3110,  3-3131.  .3- 
3137,  3-3144.  3-3166.  3-3179.  3-3195.  3- 
3217,  3-3218,  3-3221,  3-3232,  3-3251,  3- 
3265,  .3-3279,  3-3283.  3-3286.  3-3299.  3- 
3317,  3-3318,  3-3319,  3-3329.  3-3355,  3- 
.3358.  3-3372.  3-3375.  3-.3633.  .3-431.  .3- 
5.36. 

M-2013.  M-2061.  M-2072,  M-2079,  M- 
2139.  M-2144,  M-2145 

NT-3378.  NT-3380,  NT-3404.  NT-3423. 
NT-3429,  NT-3443,  NT-3447.  N1-3449, 
NT-3467.  NT-3474,  NT-349'J,  NT-3502. 
NT-3509.  NT-3539.  NT-3552.  NT-35(iO, 
NT-3586,  NT-3590,  NT-3620.  NT-3653. 
NT-.3671.  NT-.3676.  NT-3722.  NT-3724. 
NT-3729. 
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Note  1:  This  AD  applies  to  each  helicopter 

identifit'd  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
\D  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
a(  (  ordant  H  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effet  t  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD.  and  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
sper  ific  proposed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  loose  splined  coupling,  spline 
wear,  loss  of  power  to  the  tail  rotor,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  VVithin  10  hours  time-in-service  (TIS). 
re-identify  the  MGB,  if  appropriate,  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.C..  of  Eurocopter 
France  Alert  Service  Bulletin  No.  05.40  or 
05.99.  dated  August  7.  2001  (ASB).  as 
applicable.  Re-identifying  a  MGB  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.C..  of  the  applicable 
ASB  is  terminating  action  for  the 
requirements  of  this  AD. 

(b|  Within  10  hours  TIS.  acxomplish  the 
following  procedures  in  accordance  with  the 
specified  paragraphs  of  the  Act:omplishment 
instructions  of  the  ASB.  except  this  AD  does 
not  require  you  to  return  the  MGB  to 
PILATUS. 

(1)  Inspect  the  magnetic  drain  plug  and  the 
MGB  oil  filter  for  a  rust-colored  deposit  in 
accordance  with  paragraph  2. B. la)  of  the 
applicable  ASB  If  a  rust-colored  deposit  is 
found,  replace  the  MGB  with  an  airworthy 
MGB  before  further  flight. 

(2)  Inspect  the  angular  displacement  on  the 
MGB  output  flange  in  accordance  with 
paragraph  2  Bib)  of  the  applicable  ASB.  If 
the  angular  displacement  is  1  millimeter 
(0.039  inch)  or  more,  replace  the  MGB  with 
an  airworthy  MGB  before  further  flight 

(1)  Take  an  oil  sample  and  drain  the  MGB 
in  accordance  with  paragraph  2.B.l.c)  of  the 
applicable  ASB  If  the  oil  is  rust-colored, 
replace  the  M(;B  with  an  airworthy  MGB 
before  further  flight.  If  the  oil  is  not  rust- 
colored,  store  the  sample. 

(r  )  Between  40  and  50  hours  TIS. 
at  (  omplish  the  requirements  of  paragraph 
lb|(2)  of  this  AD  and  take  an  oil  sample  from 
the  MGB  If  the  oil  is  rust-colored,  replace  the 
MGB  with  an  airworthy  MGB  before  further 
flight  If  the  oil  is  not  rust-colored,  store  the 
last  sample. 

(d)  At  intervals  not  to  exceed  10  hours  TIS. 
accomplish  the  requirements  of  paragraph 
(b)(1)  of  this  AD. 

(e)  At  each  oil  change,  accomplish  the 
requirements  of  paragraphs  (b)  and  (c)  of  this 
AD.  and  (  ompare  the  oil  sample  to  the 
previous  sample.  If  the  oil  is  rust-colored, 
replace  the  MGB  with  an  airworthy  MGB 
before  further  flight   If  the  color  is 

anc  hanged,  store  the  last  sample  for  future 
comparison. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  .safety  may  be 
used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager,  Regulations  Group, 
Rotorcraft  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(h)  The  modifications  and  inspections  shall 
be  done  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.B.l.a).  2.B.l.b),  2.B.l.c).  and  2.C,  of 
Euroc;opter  France  Alert  Service  Bulletin  No. 
05.40  or  05.99,  as  applicable.  Both  service 
bulletins  are  dated  August  7.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  US.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive.  Grand  Prairie,  Texas  75053- 
4005.  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham  Blvd.. 
Room  663,  F'ort  Worth.  Texas;  or  at  the  Offit;e 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

(i)  This  amendment  becomes  effective  on 
October  31.  2001.  to  ail  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-18-51. 
issued  August  31,  2001,  which  contained  the 
requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  de  L'Aviation  Civile 
(France)  ADs  T2001-366-059(A).  T2001- 
367-062(A).  and  T2001-368-O45(A),  all 
dated  August  13,  2001. 

Issued  in  Fort  Worth,  Texas,  on  October  3. 
2001. 

Mark  R.  S<  hilling, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-25694  Filed  10-15-01;  8:45  am) 
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DEPARTMEffT  OF  STATE 

22  CFR  Part  41 
[Public  Notice  3728] 

Visas;  Nonimmigrant  Classes:  Irish 
Peace  Process  Cultural  and  Training 
Program  Visitors.  Q  Classification 

agency:  Bureau  of  Consular  Affairs. 

Department  of  .State. 

ACTION:  Interim  rule  with  request  for 

comments. 


SUMMARY:  This  rule  removes  from  the 
e.xisting  interim  regulation  on  the 
issuance  of  visas  in  the  Q-2 
nonimmigrant  visa  categnrv  the 
requirements  for  qualification  of  a 
program  participant  in  the  Irish  Peace 
Process  Cultural  and  Training  Program 
(IPPCTP)  to  be  considered  bv  the 
Program  .administrator.  It  also  adds  new 
requirements  pertaining  to  the  content 
of  the  certification  letter  needed  by  an 
alien  in  order  to  obtain  a  visa  in  the  Q- 
2  category  as  a  participant  in  the 
IPPCTP.  The  existing  interim  regulation 
was  published  on  March  17.  2000.  The 
establishment  and  operation  of  the 
IPPCTP  was  originally  published  on 
March  17.  2000.  That  interim  regulation 
is  also  being  republished,  with  changes 
elsewhere  in  this  issue  of  the  Federal 
Register,  These  changes  in  the  rule  are 
bein^  adopted  as  a  result  of  a  review  of 
the  IPPCTP  conducted  by  the 
Departments  of  State  and  Justice  during 
the  program's  initial  program  vear.  The 
changes  are  intended  to  distinguish  the 
responsibilities  of  consular  from  those 
of  the  Program  .Administration  of  the 
IPPCTP. 

DATES:  Effective  Date:  This  interim  rule 
takes  effect  on  October  16.  2001. 

Comment  Date:  The  Department  will 
accept  written  comments  which  must  be 
received  no  later  than  December  17. 
2001 

ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  H.  Edward 
C3dom.  Chief.  Legislation  and 
Regulations  Division,  Visa  Office.  Room 
LfiO.^-C.  SA-1.  Department  of  State. 
Washington.  DC  20520-0106. 
FOR  FURTHER  INFORMATION  CONTACT:  H 
p]dward  Odom,  Chief.  Legislation  and 
Regulations  Division,  Visa  Office.  Room 
L60.3-C.  SA-1,  Department  of  State, 
Washington,  D.C.  20520-0106,  (202) 
663-1204;  or  e-mail:  odomhe@state.gov. 
SUPPLEMENTARY  INFORMATION: 

What  Information  Is  Being  Removed 
from  the  Q-2  Regulation  in  Part  41  and 
Why? 

The  current  regulation  pertaining  to 
the  Q-2  nonimmigrant  visa  category  is 
found  at  22  CFR  41. 57fb).  The 
Department  published  this  rule  as  an 
interim  final  rule  with  a  60-day  period 
for  public  comment  (65  FR  14768. 
March  17,  2000).  There  were  no 
comments  received  from  the  public 
regarding  the  interim  rule.  Nevertheless, 
the  Department  is  making  some  changes 
to  the  interim  rule  following  an 
interagency  review  of  the  IPPCTP 
during  its  initial  program  year.  The  rule 
as  originally  written  contained  a 
description  of  the  factual  elements  that 
an  alien  applicant  for  the  IPPCTP  must 
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establish  to  the  satisfaction  nl  the 
Froiiram  Administrator.  Hovvrvr. 
because  the  determination  of  those 
elements  is,  in  the  first  instance,  a 
responsibilit\'  of  the  Proiirani 
Administrator  under  authoritv  deit>u,ited 
to  the  Administrator  by  the  Department 
uf  State,  the  elements  should  instead  he 
described  in  the  regulation  relating  to 
the  structure  and  operatum  of  the 
IPPCTP.  Therefore,  they  are  being 
removed  from  this  regulation  pertaining 
to  visa  issuance  and  appear  in  a  sep.uate 
notice  that  des(  ribes  struc  tare  .ind 
operation  of  the  program  itseli 

What  Information  Is  Being  Added  to  the 
Q-2  Regulation  in  Part  41  and  Why? 

I'nder  the  If'I'CTP.  participants  ma\ 
be  selected  either  from  among 
uiiemplo\('d  persons  or  from  among 
emplo\t'd  [lersons  whose  emplo\ers 
wish  them  to  participate  in  the  lf'P(!TP 
111  order  to  receive  additional  training  to 
enhaiu  e  their  existing  job  skills. 
Requirements  for  parti(  ipation  of  the 
latter  group  in  the  IPPCTP  were  stdl 
being  considered  at  the  time  of  the 
public:ation  of  the  existing  interim  rule 
Therefore  the  list  nf  requirements 
contained  in  the  interim  rule  for 
information  to  be  pro\  ided  in  the 
certification  letter  did  not  adetjuateK 
refli^ct  the  information  required  for  this 
group  of  partic  ipants.  The  additional 
requirements  for  [lartic  ipation  oi  an 
alreadv  emplo\ed  person  in  the  IPI'CTP 
have  now  been  determined  and  will  he 
reflected  in  the  requirements  for  the 
certificatiim  letter  by  addition  of  the 
current  employer's  name  and  the 
interagency  group  formulating  the 
IPPCTP  has  determined  that  the 
necessary  physical  residence  in 
Northern  Ireland  or  in  a  qualifying 
county  of  the  Republic  of  Ireland 
required  for  participation  in  the 
program  should  be  counted  bat  kward 
from  the  date  of  the  issuance  of  the 
letter  that  certifies  the  acceptance  of  the 
alien  into  the  program  Therefore,  that 
c  hange  is  also  reflected  in  the  portion  of 
the  regulation  that  desc:ribes  the 
requiremcmts  for  the  content  of  the 
certification  letter. 

Will  Any  Other  Changes  Be  Made  to  the 
Interim  Regulation? 

The  Department  is  making  one  other 
small  change  to  the  interim  rule  Sim  tion 
41.57(h)(ii)  will  be  revised  to  indic  ate 
that  the  certific:ation  letter  required  as 
evidence  of  an  aliens  acceptance  into 
the  IPPCTP  will  'establish'  rather  than 
simply  "state  "  the  alien's  qualifications 
for  the  program.  This  will  more 
accurately  reflect  the  fac:t  that  the 
Program  Administrator  has  \enfied 
such  qualific;ations  and  is  certifying 


them  to  the  Departmi'iit  .uid  to 
immigration  aiul  c  on ^ular  officers. 

Interim  Rule 

//(in  /s  thf-  Drpartnipnt  of  State 
Anu'iulina  /N  Rpi;ul<itions? 

in  thi^  ruh'  ihe  Department  is 
amen(iing  22  ( .FR  41  'i7.  in  part,  by 
reino\  iiig  part  nf  \h>'  r\jvting  text 
relating  tu  tlir  rccjuifcni"  n!s  for  the  Q- 
2  Program  Acirninistralor  in  issuing  the 
(  ertification  letter  for  the  purpose  of 
(jualifving  an  alien  for  participation  in 
the  IPPCTP  The  Department  is 
publishing  this  rule  in  conjunction  with 
a  t  ompanion  rule  at  22  C.FK  139  in 
w  hirh  more  ac  c  urately  reflecting  the 
administrati\e  authorities  relevant  to 
ini[)lementati<in  of  th.'  IIM'CTP,  The 
mterini  rulr  mi  tfn-  est.tliiishment  and 
operation  nt  II'Pi  T!'  was  published 
onginallv  at  ().'>  I-R  14'H4.  March  17. 
2000  The  Department  is  also  amending 
22  CFR  41..'i7  by  adding  to  the  required 
content  of  the  (iroyram  certification 
letter  t:ertain  inlfriiidtion  related  to  the 
emplo\rnent  in  Irel.nid  or  Northern 
Irelanci  or  alread\  employed  program 
participants.  The  rule  establishes  the 
issuance  date  of  the  certification  letter 
as  the  date  prior  to  whii  h  the  length  of 
[ihvsical  residenc:e  of  the  applic;ant 
letter,  and  h\  changing  the  language 
regarding  the  certification  letter  to 
reflec  t  the  fa(  t  that  tlf  Pi-'urtni 
.•\dniinistrator  has  I'stahhshi'd  thi' 
alien's  (]ualifi(.ations  for  participation  in 
the  IPPCTP 

Administrative  Procedure  .\(  t 

The  Department  ^  implementdtion  of 
this  regulation  as  an  interim  rule,  with 
a  pro\isi(in  for  publu  c:omments,  is 
based  upon  the    good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
The  Department  decided  that  there  was 
not  enough  time  to  issue  a  proposed 
rule  \Mth  re(.|uest  for  c  omments  <is  the 
Irish  Peat  e  Proc  ess  Cultural  and 
Training  Program  is  limited  b\'  law  to  a 
piTiod  that  has  alreadv  bc^gun  (F'\'  2000 
through  F>'  2005,  /  e  .October  1,  1999 
through  September  20.  2005). 
Publication  of  this  regulation  as  an 
interim  rule  will  expedite 
implementation  of  Publii    Law   1()')-319 
that  this  alrea(f\  in  efjei  i  and  ailow 
eligible  aliens  to  ,ip[il\  lor  an  participate 
in  this  program  a--  sunn  as  [lossible  in 
light  of  the  statutor\  expiratmn  of  the 
progrrim  on  Octntier  1,  2005. 

Regulatory  Flexibility  .^(t 

The  Department  ot  State,  in 
accordanc  e  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b),  has 

review  this  regulation  and   f-\    ipprnving 

it.  certifiers  that  the  rule  wili  :i   '  ii.Ae  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Participation  in  the  Irish  Peace  Process 
Cultural  and  Training  Program  Act  of 
1998  is  limited  to  4.000  individuals 
annually  for  three  consecutive  years. 
The  activities  of  the  participants  in  the 
United  States  will  take  place  in  various 
locations  and  in  a  number  of  sectors  of 
the  economy  so  that  no  significant 
economic  impac  t  should  occur 

Unfunded  Mandates  Reform  '\ct  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State.  l(x:al.  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Reeuiatnn  Fnfnrfrmrnt 
I  airness  A(  t  ol  l'^'^t. 

This  rule  is  not  a  major  rule  as 
defined  by  sec:tion  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  SI  00 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  mark'  ts 

Executive  Order  12Hh6 

The  Depditnieiii  oi  State  does  not 
consider  this  rule,  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  section  3(f),  Regulator)' 
Planning  and  Review.  Therefore,  in 
accordance  with  the  letter  to  the 
Department  of  State  of  February  4,  1994 
from  the  Diret:tor  of  the  Office  of 
Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

ExeculiNe  Order  1  ^  1  12 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 
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Paperwork  Reduction  Act 

This  rule  invohes  the  cullectinn  of 
information  subject  tr»  the  Paperuurk 
Reduction  Act  of  1995  bv  means  of  two 
information  collections  that  have  been 
approved  bv  the  Office  of  Management 
and  Budget  The  first  is  0MB  «  1405- 
0018,  Nonimmigrant  Visa  Application. 
the  second  is  OMB  #  1405-0124,  Irish 
Peace  Process  Cultural  and  Training 
Program  (IPPCTP)  Employer 
Information  (Collection 

List  of  Subjects  in  22  CFR  Part  41 

Aliens.  Foreign  officials.  Passports 
and  visas.  Reporting  and  recordkeeping 
requirements.  Students 

Accordingly,  amend  22  CFR  part  41  as 
follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  Part  41 
crmtinues  to  read  as  follows: 

.Authority:  H  I  .,S.C.  U04;  Pub.  L.  105-277. 
112  Stat  2681  elseq. 

2.  .\mend  41,57  bv  revising  paragraph 
(b)  to  read  as  follows: 

§41.57    International  cultural  exchange 

visitors  and  visitors  under  the  Irish  Peace 

Process  Cultural  and  Training  Program  Act 

(IPPCTPA). 

•         *         ♦         *         ♦ 

(b)  Trainees  under  ISA  section 
WUalll5IIQ)lu^—{\]  Requirements  for 
classification  under  ISA  section 
lOllalllSIIQIIiil  A  consular  officer  may 
classifv  an  alien  under  the  provisions  of 
INA  section  101(a)(15)(QHiil  if: 

(i)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  sertinn. 

(ii)  The  consular  officer  has  re(  eived 
a  certification  letter  prepared  bv  a 
program  administration  charged  bv  the 
Department  of  State  in  consultation 
with  the  Department  of  lustu  e  with  the 
operation  of  the  Irish  Peace  Pr((ce^^ 
Cultural  and  Training  Program  (IPI'CTPj 
which  establishes  at  a  minimum: 

(A)  The  name  of  the  alien's  emplover 
in  the  United  States,  and.  if  applicable, 
in  Ireland  or  Northern  Ireland, 

(B)  If  the  alien  is  participating  in  the 
IPPCTP  as  an  unemploved  alien,  that 
the  emplovment  in  the  I'nited  .States  is 
in  an  occupation  designated  by  the 
employment  and  training 
administraticm  of  the  aliens  place  of 
residence  as  being  most  bt^neficial  to  the 
local  economv: 

(C)  That  the  program  administratur 
has  accepted  the  alien  into  the  program; 

(D)  That  the  alien  has  been  pn\si(  alK 
resident  in  Northern  Ireland  or  in  the 
counties  of  Louth,  Monaghan.  Cavan 
Leitrim,  Sligo.  and  Donegal  in  the 
Republic  of  Ireland  and  the  length  of 


time  immediately  prior  to  the  issuance 
of  the  letter  that  the  alien  has  claimed 
such  place  as  his  or  her  residence: 

(E)  The  alien's  date  and  place  of  birth: 

(F)  If  the  alien  is  parlir  ipating  in  the 
IPPCTP  as  an  alread\  >'rnpl(jyed 
participant,  the  length  of  time 
immediately  prior  to  the  issuance  of  the 
letter  that  the  alien  has  been  employed 
by  an  employer  in  the  alien's  plac  e  of 
physical  residence: 

(iii)  If  applicable,  the  consular  officer 
is  satisfied  the  alien  is  the  spouse  or 
child  of  an  alien  classified  under  INA 
section  101(a)(15)(Q)(ii).  and  is 
accompanying  or  following  to  join  the 
principal  alien. 

(2)  Aliens  not  entitled  tn  such 
classification.  The  consular  officer  must 
suspend  action  on  the  alien's 
application  and  notifv  the  alien  and  the 
designated  program  administrator 
described  in  paragraph  (b)(l)(ii)  of  this 
section  if  the  consular  officer  knows  or 
has  reason  to  believe  that  an  alien  does 
not  qualify  under  INA  section 
101(a)(15)((i)(ii). 

Dated:  luly  2.3.  2001. 
Mary  A.  Ryan. 

Assistant  Secretary-  for  Consular  Affairs. 
Department  of  State. 
|FR  Doc.  01-25597  Filed  10-15-01;  8:45  ami 
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DEPARTMENT  OF  STATE 

22  CFR  Part  139 

(Public  Notice  3723] 

Miscellaneous;  Irish  Peace  Process 
Cultural  and  Training:  Second  Interim 
Rule 

AGENCY:  Bureau  of  European  and 
KurdM.in  .Affairs.  Department  of  State, 
ACTION;  Interim  rule. 

summary:  The  Department  issued  an 

uitenin  rule  dated  March  17.  2000, 
-■stabiishing  a  training  and  employment 
protiram  in  the  United  States  for  certain 
residents  of  Northern  Ireland  and 
designated  c:ountie>  of  the  Republic  of 
Ireland,  This  program  was  mandated  bv 
Public  Law  105-.'^19,  The  Department 
has  received  a  number  of  public 
comments  on  the  interim  rule  and  has 
implemented  the  initial  phase  of  the 
program.  This  second  interim  rule 
reflects  consideration  of  the  comments 
received  and  incorporates  se\eral 
amendments  based  upon  that 
experience. 

DATES;  Effective  Date  This  interim  rule 
takes  effect  on  October  16,  2001 

Comment  Date:  The?  Department  will 
consider  written  comments  upon  the 


rule  that  are  received  no  later  than 
December  17.  2001. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Director.  Office  of 
United  Kingdom.  Benelux  and  Ireland 
Affairs.  Bureau  of  European  and 
Eurasian  Affairs,  Room  4513. 
Department  of  State.  Washington.  DC 
20520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Kerber,  Officer  for  Ireland  and 
Northern  Ireland  Affairs.  Bureau  of 
European  and  Eurasian  Affairs,  Room 
4513.  Department  of  State.  Washington. 
DC  20520, 

SUPPLEMENTARY  INFORMATION:  Irish 
Peace  Process  Cultural  and  Training 
Program,  The  Department  of  State 
published  in  the  Federal  Register  on 
March  17,  2000  (65  FR  14764).  an 
interim  regulation  to  implement  Public 
Law  105-319.  112  Stat,  3013.  and 
requested  comments.  Several  comments 
were  received  from  one  organization 
and  will  be  addressed  in  this  revised 
rule.  Some  of  these  comments  also  were 
addressed  to  companion  regulatic  ns 
issued  by  the  Immigration  and 
Naturalization  Service  (hereafter  INS) 
published  concurrently  in  the  Federal 
Register  on  March  17.  2000.  This  rule 
also  addresses  other  issues  arising  out  of 
experience  under  the  initial  interim 
rule. 

What  Is  the  Department's  Response  to 
Comments  Received? 

One  comment  recommended  that 
employment  changes  should  be 
considered  as  the  rule  rather  than 
exceptional.  While  recognizing  that 
more  flexibility  needs  to  be  built  into 
the  regulations,  the  Department  believes 
that,  for  a  program  limited  in  numbers 
and  duration,  the  basic  expectation  is 
that  each  participant  will  stay  with  one 
employer  for  the  duration  of  his  or  her 
participation.  However,  this  interim  rule 
will  make  clear  that,  while  a  participant 
may  be  expected  to  remain  with  an 
approved  employer  for  up  to  3  years 
(the  duration  of  the  prrjgram),  it  will 
allow  shorter  periods  of  participation, 
for  example,  to  accept  employment  at 
home  and  permit  one  change  of 
approved  employment  for  the  duration 
of  stay. 

Along  the  same  lines,  the  comments 
recommended  that  the  proposed 
employers  of  participants  "self-certify" 
themselves  to  facilitate  job  changes.  The 
Department  considers  that  it  continues 
to  be  necessary  to  concentrate  jobs  for 
participants  in  certain  locations  where 
cultural  and  community  support  is 
available  and  to  make  sure  that  majority 
of  employers  are  in  the  sectors 
identified  bv  authorities  of  Northern 
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Ireland  or  the  Republic  of  Ireland,  and 
that  individual  certification  of 
employers  is  the  best  way  to  carry  out 
that  policy. 

Another  comment  suggested  that  the 
regulations  did  not  provide  for  adequate 
oversight  of  the  Program  Administrator 
The  Department  believes  that  such 
oversight  of  the  contractor  is  properly  a 
responsibility  and  authority  of  the 
agency  procurement  officers:  however, 
the  Department  is  proposing  some 
changes  from  the  interim  rule  to  spell 
out  in  more  detail  what  is  expected  of 
the  Program  Administrator.  One  such 
requirement  will  be  to  provide  training 
to  participants  in  personal  and 
professional  development,  including 
conflict  resolution,  as  well  as  tn 
encourage  participants  to  undertake 
such  training. 

A  specific  comment  addressed  to  the 
INS  regulatiims  was  to  change  the  point 
at  which  the  ma.ximum  age  of  35  is 
applied  from  time  of  admission  to  time 
of  issuance  of  a  \'isa.  This  would  affect 
Department  of  State  regulations  as  well, 
and  we  believe  that  the 
recommendation  must  be  rejected 
because  the  statutory  numerical 
limitation  is  based  upon  admissions, 
and  the  interval  between  visa  issuance 
and  admission  depends  upon  so  many 
factors  that  compliance  with  the  ceiling 
would  be  problematic. 

As  indicated  earlier,  the  basic 
expectation  is  that  participants  will  sta\ 
with  one  employer  for  the  duration  of 
the  program  for  each  individual  |ob 
opportunities  in  other  sectors  (when 
need  for  such  skills  has  been  identified 
by  FAS  or  T  &  EA)  or  locations  may  be 
identified  as  eligible  for  participation  in 
the  program,  and  the  Department 
proposes  to  expand  the  eligible  sectors 
and  locations  from  time  to  time  h\ 
public  notice  in  the  Federal  Register 
For  participants  coming  from 
employment  in  Ireland  or  Northern 
Ireland  for  whom  definite  post-program 
employment  opportunities  back  home 
have  been  identified,  jobs  with  different 
employers  or  outside  the  current 
l()cati(ms  or  s(H:tors  mav  be  authorized 
by  the  Program  Administrator,  What 
other  changes  are  being  proposed  in  the 
Department  of  State  regulations;' 

Experience  suggests  that  there  has 
been  some  misunderstanding  about  the 
consequenc:es  of  termination  of 
approved  employment,  and  the 
Department  proposes  to  amend  the 
interim  regulation  to  make  clear  that 
termination  of  employment  for  cause 
results  in  termination  of  participation  in 
the  program  and  the  participant  is 
expected  to  leave  the  Linited  Slates 
within  10  days  after  employment  has 
terminated  and  the  Administrator 


determines  that  employment  was 
properly  ended;  howe\er.  employers 
will  he  required  to  cemsult  with  the 
Program  Administrator  prior  to 
terminating  emplovment  for  cause  (such 
as  failure  to  report  to  work  or  refusal  to 
observe  work-plai  e  safety  as  opposed  to 
such  events  as  employer  downsizing). 
The  Program  Administrator  w  dl  be 
expected  to  ( (uinstd  the  einplii\er  and 
the  partic  ipant  during  this  period,  but 
the  the  Program  Administrator''^ 
decision  (normall\  to  be  made  within 
two  business  da\s  after  termination  of 
emphnment)  as  to  whether  separation 
for  (  ause  is  justified  will  not  be  subject 
to  appeal.  For  termination  of 
employment  other  than  for  cause,  the 
participant  will  have  a  period  of  30  days 
to  obtain  alternative  employment  from 
another  approved  employer  or 
reasonable  prospect  of  such 
emplovment:  failing  that,  the  participant 
again  is  exfiected  to  lea\e  the  L'nited 
States  immediateU 

In  addition  to  conlinuatuin  of 
approved  employment,  participants  will 
be  exp(H:ted  to  undertake  (lersimal  and 
[irofessional  development  training, 
including  conflict  resolution,  and  to 
observe  the  program's  rules  of  conduct. 

The  Department  therefore  proposes  to 
amend  the  interim  rule  to  require  that, 
before  the  Program  Administrator  issues 
a  certification  letter  to  participate  in  the 
program,  each  participant  shall  read  and 
sign  a  code  of  conduct,  or,  if  a 
certification  letter  ha>  l)een  delivered  tn 
the  participant,  as  soon  a,s  possible 
thereafter.  The  code  exjilain;-  what 
conduct  is  termination  for  (^ause  and 
sets  forth  other  actions  that  could  cause 
termination  of  [larticipation  in  the 
program   The  ( ode  of  conduct  has  been 
developed  by  the  Department  of  State 
and  INS.  working  with  the  Training  and 
Employment  Agenc  y  ot  the  Kepuhlic  of 
Ireland  (FAS)  and  the  Training  and 
Emplovment  Agenc  v  of  Northern 
Ireland  (T*tEA).  and  may  i)e  modihed 
from  time  to  tune  in  light  of  experieni  e 
Violation  of  the  code  of  c;onduc:t  or  the 
Program  Administrator's  rules  may 
result  in  termination  hnm  the  program. 

The  amended  rule  will  also  spec  ify 
other  recjuired  c  omponents  of  the 
c  ertification  hotter  (replacing  that 
presently  set  forth  in  22  CT-R 
41,!57(l))lii)):  name  of  partic  i pant's 
employer  in  the  I'.S  ,  the  emplovment  is 
in  an  occupation  designated  bv  the 
appropriate  training  and  emplov  ment 
administration  of  the  partii  ipant's  place 
of  residence!  as  being  most  henefii  lal  to 
the  local  economy  (exc:ept  when 
employment  is  by  approved  nomination 
under  sec:lion  139,.S(d)(2)),  the  Program 
Administrator  has  regist(>red  the 
participant  in  the  program,  and  the 


participant  hi-  i)een  physically  resident 
in  Northern  Ireland  or  the  designated 
counties  of  the  Republic  of  Ireland  for 
the  prescribed  length  of  time  (5  months 
unless  otherwise  authorized)  prior  to 
the  issuance  of  the  certification  letter. 

The  regulations  will  also  be  amended 
to  permit  a  new  program  for 
participation  by  students  pursuing 
university  or  other  further  or  higher 
education  certificates  in  Northern 
Ireland  to  obtain  work  experience 
required  for  that  certification. 

What  .\tv  the  Specific  Ampndmrnts  tn 
the  Interim  Regulations 

Section  139.3,  pertaining  to 
Department  of  State  responsibilities, 
will  be  amended  to  provide  that  the 
Department,  upon  recommendation  of 
the  Program  Administrator  or  its  own 
motion,  will  add  or  remove  employers 
from  the  list  of  approved  employers, 
and  may  authorize  change  of  sector  or, 
in  the  case  of  participants  under  section 
1 39, 5(d)(2),  of  location.  The  Department 
will  also  announce  additions  or 
deletions  of  target  economic  sectors  and 
geographic  areas  for  job/training 
opportunities  bv  publication  of  notice  in 
the  Federal  Register. 

Sectiiin  l.<9  4,  pertaining  to  Program 
■Administrator  responsibilities,  will  be 
amended  in  several  respects.  The 
Program  Administrator  will  be  expected 
III  recommend  addition  to,  or  deletion 
from,  established  target  economic 
sectors  and  geographic  areas  of  job/ 
training  opportunity.  The  Program 
Administrator  will  be  given  specific 
responsibilities  with  respect  to 
partic  ipants.  specifically  to  make 
available  training  in  personal  and 
professional  development;  to  mediate 
when  notified  by  an  employer  of  a  ca.se 
of  termination  for  cause:  to  give  written 
notification  to  the  Department  of  State 
and  INS  when  it  exercises  its  authority 
to  terminate  a  participant  from  the 
program,  learns  that  a  participant  has 
dropped  out.  or  that  there  has  lieen  a 
change  of  employer;  and  to  notif\'  the 
Department  and  INS  of  the  departure  of 
participants  from  the  United  States.  The 
Program  Administrator  will  be  given  the 
follow  ing  additional  guidance:  when  to 
terminate  a  participant  from  the 
program:  to  give  appropriate  notice  of 
certain  actions;  for  participants  already 
in  the  United  States  who  have  changed 
emplovment,  to  withhold  approval  to 
make  further  changes;  to  conduct  an  exit 
interview  of  terminated  participants  and 
retrieve!  their  certification  letters,  and  to 
maintain  its  data  base  (to  which  the 
Department  and  INS  will  have  access) 
hut  transfer  it  to  the  Department  after 
termination  of  the  program. 
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Sf'(  tidti  1  i4  5,  pfTtainini:  to  selection 
nf  trainees,  will  he  aint'init'ii  to  clarifv 
thdt  it  contains  requirements  for 
rontinued  participation  as  well  as 
selection,  it  also  will  pro\ide  for 
participant  agreement  to  a  code  of 
( ondiK  t   Participants  will  be  required  to 
iia\>'  continuous,  adequate  health 
insurance  for  mutual  protection  against 
illness  or  a(  (  ident.  For  a  local  employer 
in  Northern  Ireland  or  Ireland  to 
nominate  a  participant,  the  participant 
must  have  work  experience  of  not  less 
than  90  days  (unless  otherwise 
authorized!  with  that  employer,  who  is 
to  identify  the  U.S  employer  and  the 
tvpe  of  training  in  the  U.S.  and  to  justify 
the  length  nf  that  training.  The 
nominating;  employer  must  set  forth  the 
mutual  benefits  and  guarantee  a  job 
offer  to  the  participant  upon  his  or  her 
return  from  the  US.  Section  135(d)(2) 
would  be  amended  to  include  students 
pursuing  university  or  other  further  or 
higher  education  certificates  in 
Nortliern  Ireland  to  be  sponsored  by 
their  educitional  institution  without 
regard  tn  the  otherwise  applicable 
requirements  for  sponsoring 
emplovers — actual  employment  and 
offer  nf  emplovment  upon  return  to 
Northern  Ireland.  The  rule  will  also  be 
amended  to  require  that  an  applicant 
has  been  physically  present  in  the 
eligible  areas  for  at  least  five  months 
prior  t' '  "h"  date  of  the  c:ertifi(;ation 
letter  The  rule  will  clarify  when  a 
participant  will  be  terminated  and  state 
the  |iarti(  ipants  obligation  to  depart  the 
'  ^  itter  termination.  Finally,  the 
-er  ti i.ri  '.\  ill  be  amended  to  permit 
reinstatement  with  the  approval  of 
Department   in  consultation  with  INS. 
in  limiteii  i  ir:  >inistances. 

Section  .  (  <  o  pertaining  to  requests 
to  partu  ifi.ite.  will  be  amended  to  make 
dear  that  neither  F.^S.  T  &  FA.  nor  the 
Prfigram  .Administrator  will  consider 
requests  from  a  former  participant,  it 
also  prnvidt's  that  an  emplovee 
sponsoreri  h\  ,i  (  urrent  employer  in 
Northern  Ireland  or  Ireland  must  have 
experieiH  e  not  less  than  40  days  (unless 
otherwise  authorized)  with  that 

emplo\er 

Section  1  i'<  ".  pertaiimii;  to  employer 
responsibilities,  will  he  amended  to 
make  (lear  that  an  emplover  will  notif\' 
the  Program  .\fiministrator  of  intention 
to  terminate  a  participant  for  cause. 
with  reasons,  and  pro\  ide  a  reasonable 
opfjortunit\  for  the  Program 
.Xdministrator  to  mediate  an_\  LJispute 
The  (  ompensation  requirements  will 
also  be  made  more  spei  ifi(     It  will  .iUn 
be  amended  to  permit  emplo\nient  ui 
other  eni[)l  ivment  s(;ctors  c^r  geographic 
areas  for  participants  who  ha\e  been 
nominated  bv  a  i  urrent  empIo\er  in 


Ireland  or  Northern  Ireland  with  whom 
there  is  an  existing  work  relationship. 

As  noted  above  in  section  139.3. 
preferred  economic  sectors  for 
participants  as  set  forth  in  .section  139  8 
will  be  bv  public  notice  published  in 
the  Federal  Register.  It  is  anticipated 
that  new  target  areas,  such  as 
construction,  may  be  added  to  those 
initially  authorized  or  authorized  on  a 
case-by-case  basis. 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  an  interim  rule  with 
a  provision  for  public  comments,  is 
based  upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
The  Department  decided  that  there  was 
not  enough  time  to  issue  a  proposed 
rule  with  request  for  comments  as  the 
Irish  Peace  Process  Cultural  and 
Training  Program  is  limited  b\  law  to  i 
period  that  has  already  begun  (FY  2000 
through  FY  2005.  i.e..  October  1.  1999, 
through  September  30.  2005). 
Publication  of  this  regulation  as  an 
interim  rule  will  expedite 
implementation  of  Public  Law  10,5-319 
that  is  already  in  effect  and  allow 
eligible  aliens  to  apply  for  and 
participate  in  this  program  as  soon  as 
possible  in  light  of  the  statutory 
expiration  of  the  program  on  October  1. 
2005. 

Regulatory  Flexibilitv  .\(  t 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  section  605(b)). 
the  Department  of  State  has  reviewed 
this  rule  and  certifies  that  it  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Participation  in  the  program  is  limited 
to  4000  individuals  annually  for  three 
consecutive  years.  The  activities  ot  the 
participants  will  take  plac:e  in  multiple 
locations  and  economic  sc^ctors  so  that 
no  significant  economic  impact  sh(  uld 
occur 

Unfunded  Ntandates  Reform  .Aft  of 
1495 

This  rule  will  not  include  an\  I  ederal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  SI 00 
million  or  more,  or  increased 
expenditures  by  the  private  sector  of 
SlOO  million  or  more.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply  here. 

Small  Business  Regulatory  Enforcement 
Fairness  .Act  of  1996. 

This  proposed  rule  is  not  .i  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Ac  t  of 
1996. 


Executive  Orders  12866  and  13132 

Although  exempted  from  Fvxec  utive 
Order  12866.  this  rule  has  been 
rt'\-iewed  to  ensure  consistence  with  its 
principles  and  is  not  a  "significant 
reeulator\'  action"  under  that  order. 
This  rule  does  not  contain  policdes  with 
federalism  implications  sufficient  to 
warrant  pn^paration  of  a  federalism 
assessment  under  Executive  Order 
1  ^l,^2, 

Paperwork  Reduction  .Act 

This  rule  invohes  collec  tion  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  199,t  by  means  of  two 
information  collections  that  ha\e  been 
approved  by  the  Office  of  Management 
and  Budget  The  first  is  OMB  #  1405- 
0018.  Nonimmigrant  \'isa  ,Ap[)lic:ation: 
the  second  is  OMB  #  1405-0124.  Irish 
Peace  Proc:ess  Cultural  and  Training 
Program  (IPPCTP)  Employer 
liitormation  Collection. 

List  of  Subjects  in  22  CFR  Part  139 

.Aliens.  Passports  .ind  \  isas.  Reporting 
and  rec  nrdkeeping  recjuirements 

Accordingh.  amend  22  C!FR  Part  i:itl 
as  follows: 

PART  139— [AMENDED] 

1    The  authorit\  (  it.ition  lor  p.irt  139 
is  re\ised  to  read  as  follows: 

Authority:  Pub.  L.  lU.')-;n4.  112  Stat.  .{01.3; 
22  li.S.C.  2'6.Sla. 

2.  vSec  tion  l:i9,,3  is  ,imender|  as 
follows- 

a   Kemo\e    and"  at  the  md  oi 
paragr.iph  (di; 

1).  Remove  the  period  at  the  end  of 
()aragraph  (e)  and  add  a  semicolon  in  its 
plac  e; 

c ,  Add  paragraphs  (fj  and  (g)  to  read 
as  follows: 

§  1 39.3     Responsibilities  of  the  Department. 

***** 

(0  Upon  rec:ommendation  of  the 
Program  Administrator  or  on  its  own 
motion,  the  Department  ma\'  add  or 
remove  employers  from  the  appro\'ed 
list  and  mav  authorize  change  of 
economic  sector  and  geographic:  area  for 
partic:ipants:  and 

(g)  Bv  public  notice  in  the  Federal 
Register,  will  add  or  delete  preferred 
target  economic  sectors  and  geographic; 
areas  for  job/training  opportunities. 

3.  .Section  139.  4  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  adding  a  new- 
sentence  at  the  end  of  the  paragraph; 

b.  In  paragraph  (c)(2).  b\  adding  a 
n(!w  sentence  at  the  end  of  tke 
paragraph. 
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c.  In  j)arat;raph  (c).  h\-  adding  thn-c 
new  •^I'nttnicc^  at  lln'  "'nd  nt  ttie 
paragraph; 

d.  In  paragraph  (g),  b\  adding  ,i  new 
sentence  at  the  end  nf  the  paraur.ij)li, 

e.  In  paragraph  (h).  hv  adding  .i  mw 
sentence  at  tln'  end  nf  the  paragraph; 
and 

t,  B\  adding  ni'W  [)ara'_:i<iph  (i). 
The  additinn^  r<'ad  a>  IdUows: 

§  139.4     Responsibilities  of  the  Program 
Administrator. 

(a)*    *    *  The  l'[iiL;rdni  .\dniiiii^tr.itiir, 
frcim  time  to  tune,  will  r>'i  nmiiicn't  ti 
the  Department  of  .Stat"  tin  addilinn  ur 
deletion  of.  or  exception^  tn.  designated 
economic  sertor*;  and  gi'ngra[dii(  artMs 
ff)r  participant- 
***** 

(c)  *    *    * 

(2)  *    *    *  Unless  ntji.rwise 
autherizfd.  th(^  Program  Administrator 
may  apfirnve  only  one  c  h.inge  ot 
approved  employer  per  iiutu  ipant  per 
piTiud  of  stay. 

•         *        *        * 

(e)  *   *   *  Issuing  replacement 
rertificatinn  documents  to  participants 
\\h(ise  original  has  been  lost,  stolen,  or 
mutilated.  In  addition,  making  axailable 
training  in  [xTsonal  .ind  [imfi'ssional 
de\'elopmt'nt  tn  partii  ip.iiits  .md 
\('rif\'ing  th.it  such  tramuig  has  been 
undertaken;  arranging  with  apjjrovc^d 
employers  as  a  condition  of  assignmont 
of  participants  that  rat  h  sin  h  f^mplox  or: 
will  give  the  Program  .\diiimi-ti.iti'i 
advance  notict^  of  intention  to  discharge 
a  participant  for  (  ausi'  and  the  rc^asons 
tiiorotiir,  wd!  ponnit  iho  F'rogram 
Adnnnistr.itnr  an  nppnrtunitx  to 
mediate  botwocn  the  em[do\er  ,ind  the 
[)artic:ipant:  'inii  give  tho  Program 
Administr.itor  written  nniK  e  when 
em()lo\  iiient  ot  a  partu  iii.ml  is 
terminated  .md  tlie  re.isnn    riie  Progr.ini 
Administrator,  il  iiiedi.ition  is  not 
successful  and  the  paitu  i[iant  is 
terndnated  tor  cause  \n  tiie  judgment  of 
the  emplover.  will  promptly  (normallx 
witlun  two  husin(!ss  davs  after 
termination  oi  employment)  rea<  h  .i 
de(  ision  on  \alidit\  of  the  cause  toi  the 
emplo\ers  de<  ision  and.  if  the  de(  ision 
is  fa\orahle  to  the  partii  ipani,  m.n 
assist  in  finding  another  appro\.'d 
em|)lo\inent 
*  «  •  *  * 

(g)  ■    '    *  In  partu  iilar.  prompth' 
(nornicdK  withm  fi\e  business  davs) 
gi\  ing  a  written  report  to  the 
Department  of  .State  and  the 
imndgration  and  Naturalization  Ser\  ice 
upon  each  occurrenc(>  of  any  of  the 
following:  termination  or  change  of 
ap|)ro\e-d  em[)lo\inent  of  a  [larticipiant. 
withdra\sal  from  (larticipation  in  the 


program,  results  of  .m  cm'  interview 
with  the  parti(,iprint   ,uid  the  departure 
from  the  I'nited  states  of  any 
partici|)ant  upon  conclusion  of 
participation  in  the  program. 

(h)*  '  *  The  Program  Administrator 
will  retain  this  data  base  for  at  least  five 
years  after  t(;rmination  of  the  Program, 
or  transfer  the  data  base  to  the 
Department  of  State,  and  provide  the 
Department  of  State  and  the 
Immigration  and  Naturalization  Service 
access  to  that  data  base  while  under  its 
control. 

(i)  The  Program  Administrator  within 
"i  business  days  is  to  terminate  a 
i  irticipant  from  the  program  when:  the 
participant  is  terminated  from  approved 
einjiloynient  for  cause  or  fails  to  obtain 
another  aj)proved  employment  within 
30  days  of  leaving  current  employment 
(not  having  been  separated  for  cause); 
the  participant,  withfiut  good  cause, 
fails  to  comply  w  ilh  program 
regulations,  including  rules  of  the 
Program  Administrator  and  the  code  of 
code  of  conduct;  or  the  participant 
engages  in  employment  that  has  not 
been  authorized  under  the  program  or 
fails  to  maintain  adequate,  continuous 
health  coverage  (see  §  139.5).  The 
Program  Administrator  shall  promptly 
(normally  within  five  business  days) 
give  written  notice  to  the  Department  of 
State,  the  Immigration  and 
Naturalization  Ser\'ice,  FAS  or  T  &  EA 
as  appropriate,  and  to  the  consulate  that 
issued  a  visa  to  the  participant,  that  the 
partici()ant  has  been  terminated  and  the 
reason  therefor.  The  Program 
Administrator  shall  conduct  an  exit 
interview  with  any  participant  leaving 
the  program  to  assess  the  experience 
and  to  obtain  return  of  the  participants 
certification  letter. 

4   .Section  139.5  is  amended  as 
follows: 

a   Bv  re\  ising  the  introducton'  text; 

b  In  paragraph  (b),  by  removing 
three    and  adding,  in  its  place  "five"; 
and  t)\  removing  "prior  to  applying  to 
the  Program"  and  adding,  in  its  place 
"prior  to  the  date  of  certification"; 

I    lU  ie\  isii)>_:  p.iiagraph  (d)(2); 

li   H\  .iddiiiL',  new  paragraphs  (e)  and 
■A). 

The  revisions  an  I 
follows; 


it  ions  read  as 


§  139.5     Qualifications  required  tor 
selection  as  a  trainee. 

To  l)e  a  [)rograni  [larticipanf  in  the 
IPPCTP,  a  person  must; 
«         *         «         •         * 

(d)  *   *  * 

(2)  Be  a  currently  employed  person 

w  hose  eni|ilov(>r  has  at  least  90  days 
(unless  otiierwise  authorized)  of 
em[)lo\  meiit  relationship  with  that 


person,  whose  nomination  is  in  writing 
and  contains  the  following;  the 
employer  in  the  United  States,  the 
length  and  type  of  occupational  training 
contemplated,  a  justification  for  why  the 
length  of  stay  requested  is  necessarv, 
and  the  benefits  to  the  nominee  and  the 
nominator,  including  a  job  offer  for  the 
participant  upon  return  to  Northern 
Ireland  or  Ireland;  provided,  however, 
that  the  Program  Administrator  may 
waive  the  requirefnents  of  at  least  90 
days  of  employment  and  for  a  job  offer 
upon  return  from  a  sponsor  that  is  a 
Northern  Ireland  institution  of  further  or 
higher  learning  for  a  student  in  that 
institution  who  needs  on  the  job 
experience  to  qualify  for  a  degree  or 
certificate  from  the  institution. 

(e)  Has  read,  understood,  and  signed 
a  "participant  code  of  conduct  ' 
prepared  by  the  Program  Administrator 
in  consultation  w  ith  the  Department  of 
State  and  the  Immigration  and 
Naturalization  Ser\ic.e  and  with  FAS 
and  T  &  EA;  obtains  and  maintains 
adequate,  continuous  health  insurance; 
is  expected  to  remain  with  his  or  her 
original  or  other  approved  employer; 
and  is  expected  to  depart  the  United 
States  promptly  upon  termination  of 
participation  in  the  program. 

(f)  A  participant  who  has  been 
terminated  from  the  program  may  apply 
to  the  Program  Administrator  for 
reinstatement.  excepVin  the  following 
cases;  termination  of  approved 
employment  for  cause,  knowingly  or 
willfully  failed  to  obtain  or  maintain  the 
required  adequate  and  (;ontinuous 
health  insurance,  engaged  in 
unappnned  employment,  or  has  been 
outside  the  United  .Slates  in  excess  of 
three  cons«H:utive  months.  In  any  such 
case  the  physical  residenc;e  requirement 
may  be  waived  for  participants  who 
have  been  admitted  to  the  United  States 
for  the  program,  and  personal  and 
professional  development  training 
previously  completed  need  not.be 
repeated;  howtner.  all  other  application 
requirements  for  a  participant  do  apply, 
and  the  Program  Administrator,  w  ith 
the  approval  of  the  Department  of  .State 
in  consultation  with  the  Immigration 
and  Naturalizatif)n  .Ser\ice.  and  up<m 
being  satisfied  that  reinstatement  serves 
the  purpose  of  the  program,  may  issue 

a  new  or  amended  ( ertification  letter. 

5.  Section  139.6  is  amended  by 
adding  after  "employer"  the  words 
"having  at  least  90  days  (unless 
otherwise  authorized)  of  employment 
relaticmship  with  that  participant";  and 
bv  adding  a  ncnv  sentence  at  the  end  of 
the  section  to  read  as  follows; 
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§  139.6     Requesting  participation  In  the 
IPPCTP. 

*  *  '  Neither  FAS.  T.V  EA,  nor  the 
Program  Atiministratnr  arp  to  considtT 
requests  from  a  fnrnu'r  pdrlu  ip.iiit 

6.  Section  1  i4  7  i>  amended  in 
paragraph  (ajl  1 )  by  adding  after 
■Republic  of  Ireland"  the  phrase 

"except  a>  otherwise  ,ippro\ed  by  the 
Program  Administrator  under 
*5 139.5(d)(2)":  and  in  paragraph  (f)  by 
adding  two  new  sentences  at  the  end  of 
the  paragraph  to  read  as  follows: 

§  139.7     Qualifications  for  participation  as 
an  employer  In  tfie  United  States. 

♦  •  ♦         *         * 

I 
if)  "    *    '  As  a  condition  of 
qualific  dtujn  as  an  employer,  undertakes 
to  provide  advance  notice  to  the 
Program  .^dministrato^  of  intention  to 
terminate  a  participant  for  cause,  with  a 
written  statement  of  reasons,  and  to 
provide  the  Program  .Administrator  a 
reasonable  oppi)rtunit\'  to  mediate 
between  the  t'mplo\er  and  the 
partu  ipant.  if  possible  bt^fore  actual 
termination,  and  to  offer  employment  to 
anv  selected  participant  for  at  least  six 
months.  The  em  plover  must  also 
undertak'-  in  writing  to  provide  no  less 
than  th"  F»'deral  minimum  wage  and  a 
4U  hour  uiirk  week  or  equivalent. 

*  «         *         *         * 

7.  Section  139.8  is  revised  to  read  as 

follows:  j 

§  139.8    Target  economic  sectors 

luh  Trdininu  imd'T  the  IPPCrTP  will 
be  authorized  i(.r  pref'-rred  e<  onomic 
sectors  prescribed  bv  the  Department  of 
State,  upim  agreeni'nt  .f  FAS  and/ur 
Ti<iEA,  .A.s  noted  III  %  1  i^-^  <,  the  list  will 
be  [lublished  in  the  Federal  Regi.ster.  as 
will  addition^  or  d>'l>'tioii<   In  the  case 
of  partK  ipaiits  uiidt'r  i;  1  iM.5id)(2),  the 
Program  .Administrator,  with  the 
approval  of  the  Department  f)f  State,  is 
.)uthuri/t'(i  t'l  approve  different 
emplovers  in  different  e(  (uiomic  sectors. 

Rdndnlph  Bell. 

A(  lini(  Dt^ftuly  Assislanf  SfTri'tar}'.  Bureau 
of  Eumpenn  and  Eurasian  Affairs, 
[h'partmfnt  of  Slate 
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ENVIRONMENTAL  PROTECTION 
AGbNCY 

40  CFR  Part  52 

[PA^164    FRL-7081-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  PACT 
Determinations  for  Four  Individual 
Sources  In  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 

,\u"n(  \  (EPA). 
ACTION:  Final  rule. 


summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  four  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NO\).  These  sources  are  locateri 
in  the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  .\ir 
Act  fCAA) 

EFFECTIVE  DATE:  This  final  rule  is 
effei  tiv"  on  October  31,  2001 
ADDRESSES:  Copies  of  the  documents 
relev  ant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protecti(m 
Division,  U.S.  Environmental  Protectif)n 
Agency,  Region  III.  1650  An  h  Street. 
Philadelphia,  Pennsylvania  14103:  the 
Air  and  Radiation  Docket  and 
Informatiijn  Center.  U.S.  En\  ironmental 
Protection  Agency,  401  M  Street.  SVV. 
Washington,  DC  2()4hO:  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  .Air 
Quality,  P.O.  Box  84fiR.  400  Market 
Street.  Harrisburg,  Penns\l\ania  17105 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  i215j  H14--J  104.  or  bv  e- 
mail  at  sp;nA.man /o'<"7'a  gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  lulv  1.  1997  and  April  19  2001. 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  major  sources 
of  VOC;  and/or  NOx.  This  rulemaking 
pertains  to  four  of  those  sources  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
plan  approval  and  agreement  upon 
consent  orders  (Consent  Orders  or  COs) 


and  enforcement  order  (EO)  issued  by 
the  Allegheny  County  Health 
Department  (ACHD).  These  four  sources 
are  located  in  the  Pittsburgh  area  and 
cimsist  of  Ashland  Chemical  Ciompanv: 
Hercules,  Incorporated  (NO\  -emitting 
installations):  Hercules.  Incorporated 
(VOC-emitting  processes):  and  Neville 
Chemical  Companv. 

On  Augu.st  10,  2001.  EPA  published  a 
direct  final  rule  (66  PR  42136)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42187)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsvlvania's  Future  (PennFuture). 
On  September  20.  2001  (66  FR  48348), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
10,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
[imposed  rule  (66  FR  42187).  This  is 
that  subsequent  final  rule  A  description 
of  the  R,-\CT  determination(s)  made  for 
each  source  was  provided  in  the  August 

10.  2001  direct  final  rule  and  will  not 
he  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

11.  Public  Comments  and  Responses 

The  Catizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twentv  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
(Commonwealth  for  NO\  and  or  \'OC' 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
HPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  bfdow. 

A   C.nmimTit:  PennFuture  c:omments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potfmtial  control  technologies, 
determine  the  capital  and  operating 
c;osts  of  different  options,  and  rank  these 
options  in  total  and  marginal  c;ost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 

R^\CT.  "  and  the  Strelow  Memorandum 
(Roger  Strelow,  Assistant  .Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9.  1976,  cited  in  Mirhignn  v. 
Thomas.  805  F.2d  176.  180  (6th  Cir 
1986)  and  at  62  FR  43134.  43136 
(1997)1,  PennFuture  appears  to 
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r)Zr)f): 


comment  that  in  every  situation.  RA(TT 
must  include  an  emission  rate, 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  fine  ument 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  cimduct  its  nun 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPAs  own  RACT  standard 

flpsponse.  On  March  23.  1998  [bi  FR 
1,^789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations.  25  PA  Code  ('hapters 
121  and  129.  thereby  apprcning  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  C'ommonwealth  would 
require  and  impose  R.\CT.  Subsection 
129.91.  Control  of  major  sources  of  \(  K 
and  \'()Cs.  requires  subject  facilities  hi 
submit  a  RA("T  plan  proposal  to  both 
the  Penns\  Ivania  Department  of 
Environmental  Prote(  tion  (IJEP)  and  td 
EPA  Region  Hi  b\  julv  15.  1994  in 
accordance  with  subsection  129.92. 
entitled.  HAi^T  proposal  rpquirt^mt^nts 
Under  subsection  129.92.  that  proposal 
is  to  incdude.  among  other  information: 
(1)  A  list  of  eac:h  subject  source  at  the 
facility;  (2)  The  size  or  capacit\'  of  ea(  h 
affected  source,  and  the  t\pes  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  phvsical  descrijitinn 
ot  each  sourct?  and  its  operating 
(  haracteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
sourc:e  with  supporting  documentation: 
(5)  A  RACT  analysis  w  hich  meets  the 
riHjuirements  of  subsection  129,92  (b). 
including  technical  and  economic 
support  docunu'ntation  for  each  affected 
sour<:e;  ((>)  A  schedule  for 
implementation  as  e.xpeditiously  as 
practicable  but  not  later  than  May  15. 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  conifjliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  th"  DEI' 
necessary  to  e\aluate  the  RA(T 
proposal.  I'uder  subsection  129  91.  tlv 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EP,\  for  appro\al  as  a 
SIP  revision. 

The  conditional  nature  nf  EP.\'s 
March  23.  1998  conditional  limited 
approval  did  not  impos(>  any  conditions 
pertaining  to  the  regulations  proceciures 
for  the  subnuttal  of  RACT  plans  and 
analyst^s  by  subjetjt  sourc;es  and 
approval  of  case-by-case  R.ACT 


determinations  bv  the  DEP  Rathei,  EPA 
stated  that     *    *    *  RACT  rules  may  not 
mfTPlv  }>f'  prori'durol  rules  (emphasis 
added)  that  re(]uire  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  ( iinlrol:  rather  the  rules  must 
identif\'  the  a[)propriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  Mav  3.  2001  (66  FR  22123),  EPA 
published  d  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  remo\ed  th<>  conditional  status  of 
its  approval  of  the  C^ommonwealth's 
generic  VOC  and  NO\  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  remo\ing  the  conditional 
status  of  Pennsylvania's  VOC  and  N0\ 
R.ACT  regulations  became  effective  on 
lunc  18.  2001    .Xs  of  that  time, 
PennsN  Ivanid  s  generic  \'C)C  and  NO\ 
R.\CT  regulations  retained  a  limited 
approval  status  (In  August  24.  2001  (66 
FR  44578).  EP.\  proposed  to  remove  the 
limiteif  nature  of  its  approval  of 
PennsvU  ania's  generic  R.'\CT  regulation 
ill  tile  I'lttshurgh  area.  EPA  received  no 
pulilu  r  liniments  on  that  proposal.  Final 
actinii  (  nin erting  the  limited  approval 
1(1  full  apjirnx  ai  ^h.tli  occur  once  EPA 
has  ( iimpleted  rulemaking  to  approve 
either  (1)  the  case-by-case  R,-\CT 
propiisals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  scjurces  such  that 
the  emissions  from  any  remaining 
subject  sourc:es  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13  789) 

EPA  agrees  tiiat  it  lias  an  obligation  to 
review  the  i  asp-ln  -case  RACT  plan 
appro\als  and  or  [)ermils  submitted  as 
individual  SIP  re\isions  by 
C'linimimwealth  to  \erifA'  and  determine 
if  tlie\  are  consistent  with  the  RACT 
requirements  ni  the  Act  and  any 
relevant  EP.\  guidance  EPA  does  not 
agree.  howe\ cr,  that  this  obligation  to 
re\  iew  the  (  ast-  h\-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
[lerforming  our  own  RACT  analyses. 
indi'iiendeii!  of  the  sources'  RACT 
plans  anahses  (included  as  part  of  the 
case-by-c  ase  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
re\  iews  this  submission  to  ensure  that 
the  source  and  the  C^ommonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
tec;hnical  and  i^conomic  analyses 
conducted  hv  the  source  and  the  state. 


If  EP;\  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/ rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants, 
Gasoline  ser\'ice  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery-  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://\sM-\\\epa.gov/ttn/ 
catc/dirl/ctgtxtl. 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  t;ase-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by -case  RACT 
determinations  for  only  three  soun:es 
Ifjcated  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  EIrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  N()\  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States  "  |63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
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documented  a  technical  review  of 
Pennsylvania  case-by  case  R.\CT 
submissions.  EPA  has  not  demonstratf'd 
that  these  large  boilers  are  subject  t<j 
"numeric  emission  limitations"  under 
FLACT  EPA  must  conduct  a  thorough 
R^ACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour 

Response:  Circumstances  mav  exist 
wherein  a  state  could  lustifv  otherwise, 
however,  m  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  R.\CT  whether  or  not  they 
install  presumptive  R.\CT  (under  25 
Pa, Code  129,931 

*    As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
R.^CT  source  in  order  to  document  that 
its  R-ACT  requirements  include  numeric 
emission  limitations  That 
determination  can  he  made  bv  EP.A 
when  it  reviews  the  plan  approval. 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  R.^CT  plan 
approval,  consent  order  or  permit 
imposing  RACT  nn  a  coal-fired  boiler 
with  a  rated  heat  input  uf  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s)   Nonetheless,  pursuant  to 
PennFuture's  comment,  EP.^  has  re- 
examined all  of  the  case-bv-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  sue  h  sources  located 
in  the  Pittsburgh  area  That  re- 
e.xamination.  combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and  or  pprmit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeru 
emission  limitation  A  listing  of  ea(  h 
source,  its  plan  approval,  consent  ordf-r 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  plated  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area 

C  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  R^^CT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 


to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  bv  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  V'allev  Ozrme 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources 
PpnnFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutorv  requirement  to 
adopt  category  R,^(T  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  bv  PfnnFuture  are  net  VOC 
categories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations. 

The  Commonwealth  is  under  no 
statutory  obligation  to  adopt  RACT  rules 
for  source  categories  for  which  EPA  has 
not  issued  a  CTG.  In  fact.  (TGs  do  not 
exist  for  all  but  one  of  the  categories  to 
which  the  commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC, "  located  within  those 
areas  of  a  state  where  R,ACT  applies 
under  Part  D  of  the  Act  1182(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
categorv  R.^CT  regulation  even  for  a 
source  categorv  where  EPA  has  issued  a 
(TG  There  are  two  statutor,'  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RA(T  for  "anv  categorv  of  VOC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  15,  1990  1182(b)(2)(A)), 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15,  1990  1182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 


adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  Rj\CT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  tlie  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink.  EPA,  to  James  Salvaggio,  DEP. 
December  15.  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
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to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  1  1, 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  Si 500  per  ton. 
and  that  this  figure  applies  to  "all 
source  c:ategories.  '  PennFuture  notes 
that  EPA  later  objected  to  the  SI 500  per 
ton  methodology  as  "not  genericallv 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany,  EPA.  to  James  Salvaggio,  DEP. 
lune  24,  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  R.'KCT"  162  FR  43134, 
37-38(1997)1, 

PennFuture  comments  that  EP.A  is 
proposing  to  approve  R,-\CT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearlv  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  S1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliarv 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  fessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsvlvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton, 
or  anv  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  R-^CT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
mav  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789)  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NC3\ 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA,  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  |63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 


to  EPA  [letter  from  lames  Salvaggio. 
DEP  to  David  Arnold,  EPA,  .September 
10,  19971  stating  that  DEPs  RACT 
guidance  do(  ument  does  not  pst.ihlish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
Si 500  per  ton  cost  (effectiveness  is  a 
target  value  and  not  an  absolute 
maximum  For  example,  in  its  analyses 
of  the  cf)st  effei  tiv(^ness  of  RACT  control 
options  submitted  b\  DEP  as  part  of  the 
case-bv-case  SIP  revision  f(jr  Peoples 
Natural  Gas  (PNG)  V'allev  Compressor 
Station's  turbo  (  harged  lean  burn  IC 
engine  (see  the  .^dmln)stratlve  Record 
for  66  FR  43492),  the  Commonwealth 
included  DKP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurth\,  [ulv  14,  1994  and 
Krishnan  Ramamurths  to  Thomas     ' 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  De\<n(ir.i  \'t'rma, 
)ulv  15.  1994)  which  spnk-'  liiifi  tl\  to 
the  Si 500/ ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  that  although  PNG 
initiallv  proposed  intermediate  original 
equipment  manufacturer  (tJEM) 
combustion  controls  which  would  have 
reduced  N()\  emissions  from  254,7  tons 
per  year  to  115  tons  per  year  (bv  55%) 
at  a  cost  of  Si  355  per  ton  reduced.  DEP 
required  the  installatitm  of  an  OEM  lean 
combustion  modification  that  redu(  e<i 
N0\  emissicms  from  254  7  tons  per  vear 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  Si  684  per  ton  reduced.  The  DEP's 
luly  15,  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  deterniinatinn 
which  exceeded  the  cost  effectiveness 
screening  level  of  Si 500  per  ton  "  Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  .sentiment  that  establishing  anv 
dollar  figure  in  RACT  guidance  will  nut 
provide  for  an  "automatic"  rejection  of 
a  control  technologv  as  R^-XC'T  for  a 
source." 

In  no  instance,  inc  hiding  that  tor 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Alleghenv  Ludlum — 
Washington  (formerK  lessop  Steel),  has 
EPA  proposed  to  apprcn  e  a  RACTT 
determination  submitted  by  the 
Commonwealth  whic  h  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  SI 500/ ton  were  not  required 
as  RACT,  Aa  explained  in  the  response 
provided  in  section  II,  A,  of  this 
document.  EP.A  conduc  ts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  R^ACT  plan  and  analvses, 
Pennsvlvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  peniii! 


itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements  Un^ler 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa, Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory',  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration,  RFP.  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT,  Best  Available 
Technology,  BACTT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
bv  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa. Code 
127.207(l)(i)  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
R,\C'T  evaluations  at  issue  in  the  current 
K!',\  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example.  66 
FR  42415.  16-17  (August  13.  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT, 

Response:  EPA  agrees  with  this 
comment  by  PennFuture,  The  approval 
of  a  case-bv-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
basrlinr  from  which  further  emission 
red  IK  t!i  lis  in.iy  be  calculated  and 
assumed  i:reditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC:  program  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
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( ritt'riri  fnr  doing  so  as  outlined  in 
PpnnFuturf^'s  rnmmenf.  No  source  for 
which  EPA  is  fipproving  a  case-by-case 
R.\(T  dftrrminatiDn  shmdd  assume 
thdt  it>  RAfT  approval  alone 
riutoinatu  <dly  establishes  the  baseline 
against  u hirh  it  mav  calculate 
Tt'ditahle  ERCs. 

F  (AHnnwrit:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
P(iwt>r — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  prot;ram  emission  limits  and 
rontrol  strategies  PennFuture  contends 
that  EP.\  previously  disapproved  a 
R-\CT  proposal  for  the  Pennsylvania 
Pf)wer— Newcastle  plant  [62  FR  43959 
11997).  f,3  FR  23668  (1998)1  and  that 
EP.\  did  s'l  on  the  basis  that  the  acid 
friin  pr'iyram  r'T^uiri's  more  stringent 
''mission  limits   ['■'niiluture  asserts  that 
whilf  EP.\  had  ori^iinallv  proposed  to 
appro\t'  this  proposal,  an  analysis  of 
comparahh'  Ijoili-rs  and.  especially,  a 
I  nnip.iris  III  to  Phase  II  emission  limits 
umli'r  •;!•  arid  rain  program  led  EPA  to 
'  on(  hide  that  the  R^-\CT  proposal 
'■mission  limits  were  too  lenient.  |62  FR 
at  4  Uttilj.  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  [)rogram.  EPA  should  consider 
'■missi  Ills  and  control  strategies  for 
(  ompliaiue  with  acid  rain  emission 
limits  when  evaluating  proposals  fur 
compliani:e  with  R^ACT. 

Rfspnnsf:  Title  I\'  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  N{)\ 
Supplement  to  the  General  Preamble  at 
t7  FR  ;i5625.  November  2.5.  1992).  The 
\(  t  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  e.xample.  new  sources  may 
h''  suhi''  '  to  new  source  performance 
^|  1,1  i  u  :-    NSPS).  best  available  control 
technfjlogy  (BACT).  and  lowest 
achievable  emission  rate  (LAER)-.  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sour'  '■-   However,  the  applicability  of 
tti' 'sc  oth.r  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
'■stahlish  \\  hat  rfcjuircmi-nts  must  applv 
uiid'T  till'  R.\(;T  program   While  these 
[ir  icnni-  may  provide  information  as  to 
th'  t'M  tinii  al  and  economic  feasibility  of 
T'dui  I;   ii  programs  for  RACT.  there  is 
nil  [irt'siimption  that  acid  rain  controls 
should  he  mandated  as  RACT. 

EP.\  stated  in  the  final  disapproval  of 
the  \().  KAfT  determination  for  PPNC 
|63  FK  at  J  ih»)4j.  that  the  discussion 
(  "IK  "rninu  a\erage  emission  rates  for 
liDil'Ts  with  ri'sp'H  t  to  the  a<:id  rain 
pr'i.;r  nil  r'ipiirements  were  included  in 
ord'T  ti  provide  a  context  for  tiPA's 


proposed  disapproval.  EPA  made  clear 
in  its  August  18.  1997  proposed 
disapproval  of  Pennsylvania  Pcnvers  — 
Newcastle  (PPNC)  RACT  determination. 
that  the  basis  for  disapproval  u  as  a 
comparison  between  PPNCs  boilers  and 
other  similar  combustion  units,  not  at  id 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  R^\(;T.  '  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NO\  control  program,  to 
determine  PPNC  RACT  approvahiiitx 
|63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  N(J\  c:ontrol 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits 

III.  Final  Ai  tiun 

EPA  is  approving  the  revisions  to  tin 
Pennsylvania  SIP  submitted  by  PADEP 
on  behalf  of  ACHD  to  establish  and 
require  VOC  and  NCK  RACT  for  four 
major  sources  located  in  the  Pittsburgh 
area.  EPA  is  approving  thest;  RACT  SIP 
submittals  because  ACHD  established 
and  imposed  these  RACT  requirements 
in  accordance  with  the  criteria  set  forth 
in  the  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  A(;H1) 
has  also  imposed  recordkeeping, 
monitoring,  and  testing  requirements  on 
these  sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  lifUfnil  lir(nnrriiiriit'> 

Under  Executive  Order  12866  (5H  [  K 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulator)-  action    and 
therefore  is  not  subject  to  review  l)\  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Ord(!r  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  mereh  .ip[)ro\es 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imjiosi'?]  h\ 
state  law.  Accordingly,  the 
Administrator  certifies  that  tins  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  R'>gulator\-  Flexibility 
Act  (5  U,S.C.  601  ft  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law .  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniciuelv  affect  small 
governments,  as  described  in  the 
I'nfunded  Mandates  Reform  Act  of  1995 
iPuhlic  Law  104-4),  This  rule  also  does 
not  ha\e  tribal  implicaticms  because  it 
will  not  have  a  substantial  direct  effect 
Mil  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Covernment  and  Indian  tnhes.  or  on  the 
distribution  of  power  and 
r''sponsibilities  between  the  Federal 
Government  and  Indian  trii)es.  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effec:ts  on  the  States. 
on  the  relationship  between  the  national 
go\ernment  and  th'-  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  \arious 
levels  of  einernment.  as  specified  in 
i;\''(  utiv  drd'T  in  (2  :(>4  FK  4325.5. 
.\imust  10.  1999).  This  a<  tion  merelv 
a[)pro\i^s  a  state  ruh'  ini[)lein''nting  a 
I'ederal  st.iiid.ird.  and  does  not  alter  the 
flationship  or  the  distributicin  of  power 
and  responsibilities  .'stablished  in  the 
(Hean  .\ir  .\i  t   This  rule  also  is  not 
subject  to  E.\e(.utl\e  ( )rder  13045 
■■Prote(  tion  of  c:hildreii  tnnii 
IJn  ironiiK'ntal  Health  Risks  ,uid  Safety 
Kisk.s    itj2  FR  1MHH5.  April  2.^.  1997). 
because  it  is  not  "t  onomicalh' 
siunjti(  ,)nt.  In  re\  ie\\  ini;  SIP 
.submissiims.  EP.\  s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  .\ir  A(  t   In  this 
context,  in  the  absen<  <■  of  a  prior 
existing  re(]iiirem''nt  for  the  State  to  use 
vo!unt,tr\  ( unsi'iisus  st,in(iards  (\'CS). 
i;P.\  has  no  authorit\  to  disappro\ea 
.SIP  submission  for  f.olure  to  use  \'(\S 
It  would  thus  l)e  inconsistent  with 
.ip[)licable  law  for  EP.\.  when  it  reviews 
a  SIP  submission,  to  use  Vi'.S  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  (dean  .\ir 
A(  t  Thus,  the  requirements  of  section 
12(d)  of  the  Natirmal  Techncjiogy 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduftion  Act  of  1995 
(44  U.S.C.  3501  t'tsf-q.}. 
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B  Suhniissidn  to  Ccngress  and  the 

(.omptrcilU'v  (ri'iu'iiil 

Thi'  (  jiii^ressional  Review  Ac;t.  5 
r.S.C.  HOI  Pt  spq..  as  added  hv  the  Srriiili 
Business  Regulatory  Enfnn  eiin'iit 
Fairness  Ac't  of  1996.  generalh  prux  ides 
that  before  a  rule  may  take  effii  t   tln' 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
cop\  nf  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceiifral 
of  the  United  States.  Section  804 
exempts  from  section  KOI  tlie  fnlltiwui.; 
tvpes  of  rules:  (1)  Rules  ot  particul.ir 
.ipplicability;  (2)  rules  relating  to  agency 
management  or  |)ers(innel,  and  (:-i)  rules 
of  a'4(Micy  organization,  jioh  edure,  or 
pra(  tu  e  that  do  not  substantialU  ,ifie(i 
the  rights  or  obligations  oi  non-ageiu\ 
luirtit's.  5  U.S.r..  804(:-f).  FPA  is  not 
required  to  '-uhmit  a  nilr  report 
peoardinL;  tnda\  's  action  under  '•ei  tinn 
HOI  liei  ay-e  this  is  a  rule  n|  partn  iil.ii 
applicahilitv  establishing  source- 
^j)e(  ific  requirements  tor  four  named 
sources. 

('  Petitions  for  JudiiidJ  Review 

I  iider  section  307(b)(1)  of  the  Clean 
Air  Act,  pi'titions  for  judicial  review  of 
this  action  must  be  filed  in  the  I  niti'd 
State-.  Cjiurt  of  Appeals  for  t)ie 
approjiriate  ( ir(  uit  h\  December  17. 
2001.  Filing  a  petitimi  for 
reconsideration  !i\  the  .\dministrator  of 
this  final  rule  does  not  ,iffe(  t  tlie  finality 
of  this  rule  for  the  purpo--es  i  t  mdicial 

re\  lew   nor  floes  it  extend  tile  lime 
Within  wliH  h  a  petitmn  tui  iiuin  i,d 
re\  lew  nia\  be  tiled,  and  shall  not 

pustpnni'  the  effe(1i\fness  of  su(  h  Ilile 

or  a(  tion   Thi^  a(  Iniii  .tppmx mi:  t.he 
Comninnwealth  s  sourt  e-spe(  iti(   K.\(  T 
re(niirements  to  control  \'()(:  and  \( ). 
from  four  indi\  idiial  sourc  es  m 
i'enns\  h  ,inia  ma\  not  lie  i  halleiiced 
later  in  proceedings  to  enforc  e  it-- 
reipiirements   (See  set  tinn  l()7(b){2).) 

List  of  Subjects  in  40  CFR  Part  52 

Fin  irimmental  [irotei  tion.  .\ir 
pollution  control.  Hydrocarbons. 
Incorporation  b\  reference. 
Intergo\ernmental  relations.  Nitrogen 
dioxid(\  Ozone.  Re|)orting  and 
re((ird keeping  recjuirements. 

l),ltr,i     ()l  !.:|.rr     {     jeil! 

Thomas  C  \'()lta);gin, 

.\i  lirn:  lii'^hiiial  Adnuiii^lnilDr.  Hraion  III 

40  (iFR  part  52  is  amended  as  follows 

PART  52— {AMENDED] 

1.  The  authority  ( itation  for  part  52 
continues  to  read  as  follows: 

.\ulhoritv:  4-'  1    S(     --mi  ,  t  v(/ 


Subpart  NN — Pennsylvania 

2.  Section  52,2020  is  amended  by 
adding  paragraph  (c)(166)  to  read  as 

follows: 

§  52.2020     Identification  of  plan 


(Ififi)  Revisions  pertaining  to  VOC  and 
NOx  K.\(  T  for  Ashland  Chemical 
Coni[ian\    Hercules.  Incorporated;  and 
\e\ille  (  hi  mil  a!  Company  located  in 
tin-  Pitt^iuiiuh-H'M'.  er  Valley  ozone 
nunattamment  area,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  July  1, 
1997  and  April  19,  2001. 

(i)  Incorporation  hv  reference. 

(A)  Letters  dated  )uly  1.  1997  and 
\[>ril  19.  2001.  submitted  by  the 
I'eiinsvlvania  Department  of 
environmental  Protection  transmitting 
source-specific  VOC  and  NO\  RACT 
determinations. 

(B)  Plan  .Approval  and  Agreement 
Upon  Consent  ()rd«>rs  (COs)  and  an 
Enforcement  Order  (EO)  for  the 
following  sources: 

[1]  Ashland  Chemical  Company.  CO 
227.  effective  December  ,30.  1996.  except 
for  condition  2.5, 

[2)  Hercules.  Incorporated.  EO  216. 
effective  March  8.  1996. 

[3)  Hercules.  Incorporated.  CO  257. 
except  for  condition  2.5.  effective 
January  14,  1997.  including 
amendments  to  CO  257.  effective 
November  1.  1999. 

(4]  Neville  Chemical  Company.  CO 
230  effet  live  December  13.  1996.  except 
fi.r  (  Miidition  2.5. 

lij  Additinnal  materials.  Other 
materials  submitted  by  the 
(  Mninionwealth  of  Pennsylvania  in 
siip(iort  of  and  pertaining  to  iht'  RACT 
determinations  submitted  for  the 
sources  list. d  iii  p.iragraph  (c)(166){i)(B) 
of  this  section. 
*         •         <         *         * 

|KR  Dot.  01-2.5730  Filed  10-1.5-01:  8:4.S  ami 

BILLING  CODE  6S60-5O  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4168:  FRL-7081-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans: 
Pennsylvania;  VOC  and  NO.  RACT 
Determinations  for  Eleven  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Fn\  innmontal  Protection 
.\uen(  \  (HP A), 


ACTION:  Final  rule. 

SUMMARY    i:PA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvanias  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  eleven  major  sources  of 
volatile  organic  compounds  (V(Xl)  and 
nitrogen  oxides  (NO\).  These  sources 
are  located  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area  (the 
Pittsburgh  area),  EPA  is  approving  these 
revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
•ft'i  ti\''  on  October  31.  2001. 
ADDRESSES:  Copies  of  the  documents 
reie\  ant  lo  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency.  Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW. 
Washington.  DC:  20460:  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Qualitv,  P.O.  Box  8468.  400  Market 
St'      '    '•■[■'  isvKania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink.  (215)  814-2104  or  by 
e-mail  at  spink  nuin  i(i<if^pn.^ov. 
SUPPLEMENTARY  INFORMATION: 

I    Hat  kgniuiui 

On  January  21.  1997.  [uly  1.  1997. 
March  3.  1999.  April  9.  1999.  and  July 
5.  2001.  PADEP  submitted  revisions  to 
the  Permsylvania  SIP  which  establish 
and  impose  RACT  for  several  major 
sources  of  VOC  and/or  NO\.  This 
rulemaking  pertains  to  eleven  of  those 
sources.  The  RACT  determinations  for 
the  other  sources  are,  or  have  been,  the 
subject  of  separate  rulemakings  The 
Commonwealths  submittals  consist  of 
Operating  Permits  (OPs)  issued  by 
PADEP  and  Plan  Approvals  and 
Agreement  Upon  Consent  Orders  (COsJ 
issued  bv  the  Alleghenv  Countv  Health 
Department  (ACHD).  The  PADEP 
submitted  the  COs  to  EPA  as  SIP 
revisions  on  behalf  of  the  AC^HD.  These 
OPs  and  COs  impose  VOC  and/or  NOv 
RACT  requirements  for  each  source. 
These  sources  are  all  located  in  the 
Pittsburgh  area  and  consist  of  |  &  L 
Structural,  Inc.-Aliquippa:  |  &  L 
Specialty  Steel,  Inc. -Midland  Facility: 
LTV  Steel  Company.  Inc.;  Universal 
Stainless  &  Alloy  Products,  Inc;  U,S, 
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Steel  r.lairton  \\  >rk>   '  SX  (Corporation. 
US  Steel  Group.  Ldgar  Thomson  Works; 
USX  Corporation,  US  Steel  Group.  Irvin 
\Vnrk'<;  \VH^hinuti)n  Steel  Corporation: 
\VhriMini;-Pittsburgh  Steel  Corporation: 
KnpptTs:  Shenango.  Inc. 

(hi  .\ugust  21.  2001.  EPA  published  a 
(iinnt  final  rule  (66  FR  4,^788)  and  a 
(:om[)anion  noticp  of  proposed 
rulcniaking  (66  FR  43823)  to  approve 
th"--!'  SIP  revisions.  On  September  7. 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsvlvania's  Future  (PnnnFuture). 
On  September  27.  2001(66  FR  49292). 
w.'  publishttd  a  timely  withdrawal  in 
thi'  Federal  Register  informing  the 
publii  that  tlu'  ilir^Mt  final  rule  did  not 
tike  effert   We  indicated  in  our  August 
2U.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  43823).  This  is 
th.it  subsequent  final  rule.  A  description 
"it  thf  RACTT  determination(s)  made  for 
each  source  was  provided  in  the  August 
21.  2001  direct  final  rule  and  will  not 
\w  restated  here.  A  summary  of  the 
(ommnnts  submittod  bv  PennFuture 
germant'  tn  this  final  rulemaking  and 
EPA  s  responses  arc  provided  in  Section 
II  of  thi--  'i'K  uiri'Tit 

II.  Public  Comments  and  Responses 

Th"  f'iti/iii>  tiir  Pennsylvania's 
Futurt-  (Pi-nnFuturf)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  bv  EPA  in  the  Federal 
Register  between  August  H  and  .\ugust 
24.  2001  \<>  ■i[)prove  c:ase-by-(:ase  RACT 
SIP  submissions  from  the 
Commonwealth  for  \()\  and  or  VOC 
sources  |o(  ateii  in  the  Pittsburgh  area. 
PennFutures  letter  includes  general 
I  omments  and  comments  specific  to 
FP.\  s  proposals  for  certain  sources.  A 
summary  of  those  cfunments  arul  FPA's 
responses  are  provided  below 

A   (^nmnu-nt-  PennFuture  comments 
that  FP.\  has  conducted  no  independent 
tt  ( tiiiH  al  review,  and  has  prepared  no 
tec  hiiK  al  Ni.ipporf  document  to  survey 
poti-ntial  i.iiiitrol  technologies. 
(ieterniine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
tun  of  NO'S  and  \(K;  (  nntrolled   In 
citing  the  definitujn  of  the  term 
"RACT."'  and  the  Strelow  Memorandum 
(Roger  Strelow.  Assistant  Administrator 
for  ,\ir  and  Waste  Management,  EPA. 
Dej  eniher  ').  1976.  cited  in  Mk  higan  v. 
Thnnui-.  H05  F.2d  17fi.  180  (6th  Cir. 
I'm6)  and  at  (i2  FR  43134,  43136 
( 14971 1,  PennFuture  appears  tn 
( iimment  that  in  even-  situation.  RACT 
must  in(,ludi'  ■m\  eniission  rale. 
PennFuture  asserts  th,it  FP.\  should 


ccjnduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPAs  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  R.\CT 
determinations  that  fail  to  meet  the 
terms  of  EPAs  own  RACT  standard. 

Response;  On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvanias  generic 
RACT  regulations.  25  PA  Code  Chapter^ 
121  and  129,  thereby  apprf)ving  the 
definitions,  provisions  .uid  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  (Control  of  major  sourrps  of  XO\ 
and  V'OCs.  requires  subject  facilities  to 
submit  a  RAC7T  plan  proposal  to  Imth 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  1.5,  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  ea(  h 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  prndui  erj  at 
each  source;  (3)  A  physical  desc  ription 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (h). 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15. 
1995;  (7)  The  testing,  monitoring. 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  complianc  e 
with  RACTF;  and  (8)  any  additional 
information  requested  b\  the  DFP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129  'il.  the 
DEP  will  approve,  deny  or  modit\  each 
RACT  proposal,  and  submit  each  R.-\f  IT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  nt  FP.\  s 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  scmrces  and 
approval  of  case-by  c:ase  RA(T 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "*    *    *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 


added)  that  rerjuire  the  sourt  e  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  (ontrnl 
for  sourf:e  categories  or  indi\idual 
sources." 

On  May  3.  2001  (Hd  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Penns\  h.mia  had  satisfii<d  the 
I  nnditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EP.-\  remo\ed  the  conditional  status  of 
its  approval  of  the  Oimmonwealth's 
generic:  \'()C"  and  NO^  R.\CT  regulations 
on  a  statewide  basis   EPA  rec:ei\ed  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  c:c)nditional 
status  of  Pennsylvania's  VOC  and  NO\ 
R.\CT  regulations  became  effec  ti\e  on 
lune  18.  2001.  As  of  that  time. 
Pennsylvania's  generic  \'OC  and  \(K 
R.\fT  regulations  retained  a  limited 
afiproval  status.  On  .August  24.  2001  {bb 
FR  44578).  EP.A  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  R.-\CT  n-gulation 
111  the  Pittsburgh  area.  FP.\  received  no 
|)uhlic:  c;omments  cm  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  sliall  occ  ur  once  IiP.X 
h<is  c  i)m[)leted  ruleniriking  to  ap[)rove 
either  (1)  the  c:ase-l)v-case  KA(,T 
proposals  for  all  sources  sul)iec:t  to  the 
RACT  requirements  c:urrentlv  known  m 
the  Pittsburgh-Beaver  are.i  nr  (2)  for  a 
siiffic  lent  number  of  sourc:es  suc:h  that 
the  emissions  from  am  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  ciefined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789J. 

EPA  agrees  that  it  has  an  obligation  to 
rev  ievv  the  c:ase-bv-c:ase  R.-XCT  phin 
approvals  and/or  permits  submitti-d  as 
indiv  idual  SIP  revisions  bv 
tCommonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  .\c  t  .ind  anv 
rebnant  EPA  guidanc:e.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  c:ase-bv-c:ase  RACTT 
determinations  submitted  bv 
Pennsylvania  nec:essarilv  extends  to  our 
performing  our  own  R.\CT  analystis. 
independent  of  the  sources'  R.-\CT 
plans/analvses  (included  as  [)<ir1  of  the 
c  ase-by  c:ase  RACT  SIP  rev  isions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  sourc:e  and  the  C'ommonwealth 
followed  the  SIP-approvtHJ  generic,  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  sc)urc:«>.  Them  EPA 
[lerforms  a  thorough  review  of  the 
technical  and  ecimomic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  informaticm 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  bv  the 
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state,  then  EPA  may  add  additional 
t'PA-generated  analyses  to  the  record. 

While  RACT.  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RAGT 
determinations/rules  for  certain  sources 
or  source  c  ategories  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  ("TCis 
issued  hy  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  pro\  ided  as  RAC'T 
guidance  for  all  or  part  of  the  prcjcesses 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  jilant'-. 
Ciasoline  ser\i(  e  stations — Stage  1. 
Petroleum  Storage  in  Fixed-roof  tanks, 
Pctrohnmi  rpfin«'r\'  processes.  Solvent 
mi'td!  (  it-aning.  Pharmaceutical 
products.  Hxtcrnal  Fioatmg  roof  t, inks 
and  Synthetic  Organic  Chemic  al 
Manufacturing  (S()CMI)/polymer 
manufacturing,  (The  public  ation 
numbiTs  for  these  ("TC;  doc  cuneiit^  iiiu\ 
ht'  found  at  bttp/'Wuw  t-pa  i^m^  tli) 
ciiti  /dirl/ctii.txt  I 

HP.'\  disagrees  with  Pc'nnF-"uture's 
general  c:omment  that  our  failurf  to 
c:onduct  our  own  indcpciidt'iit  re\if\\  of 
control  tec  hnologit>s  for  ever\'  casc-liv  - 
case  RACT  determination  conduc  ted  In 
the  Commonwe.ilth  has  resulted  in  our 
projjosing  to  approxc  somi'  R.\("T 
dftcrminations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard 
Penn['"uture  submitted  c:ommi'nts 
spec  ific  to  the  c:ase-h\-c  asc  R.ACT 
det(>rminations  for  onh'  thret^  sources 
located  in  the  Pittsburgh  area,  nameh 
for  Duquesne  Light's  Elrama.  Phillips 
and  Brunot  Island  stati(ms.  EP.\ 
summarizes  those  c;omments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sourc:es. 

B  (A)inmrnt:  PennP'uture  comments 
that  when  EPA  re\  iewecl  Penns\i\  ania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  .i 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOs  emitting  sources  in 
the  Commcmwealth  and  in  the  Northeast 
Inited  States'  |fi3  PR  1.1789.  13791 
(1998)1  and  as  such  should  have 
numeric;  emission  limit  itions  imposed 
as  RACT  whether  or  not  they  inskill 
presumptive  RACT  (under  25  Pa. Code 
129,9;i)  to  guarantee  that  sources  would 
achie\e  cjuantifiable  emissions 
reductions  under  the  RACT  program 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  tec:hnical  re\iew  of 
Pennsylvania  ca,se-hy  case  RACT 
submissions,  EPA  has  not  demonstrated 


that  these  large  boilers  are  subiei  t  \u 
"numeric  emission  limitations    uruiir 
R/\CT.  EPA  must  conduct  a'thoroiigh 
RACT  evaluation  or  re\iew  for  e,u  h 
such  source,  and  must  doc  unieni  the 
applicaticm  of  numeric  emis^inn  lnr,ii^ 
and  quantifiable  reductions  li'i  e,,i  ti 
coal-fired  boiler  with  a  rated  heat  mjii! 
of  o\'er  100  million  Btu  per  hmir 

Responsf:  (]irc:umstani  e'~  i!i,i\'  exist 
wherein  a  state  f  (luld  |ii'-iif-.     iherwise. 
however,  in  general,  HF.\  ,tg!<'rs  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
h.i\c'  numeric  emission  limitations 
imposiMl  as  RACT  whether  or  not  they 
install  presumptive  RACTT  (under'25 
Pa,f;ode  129,93). 

As  providc^d  in  the  response  found  in 
II.  .\.  EP.-\  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
eac:h  of  the  case-by-case  RACT 
det(>rmin.itions  submitted  for  each 
R.-\('T  soiirc  e  in  order  to  document  that 
it--  R.XCT  rr(|uireinents  include  numeric 
I'lnis^ion  Imiitatums.  That 
lirterminatinn  c  an  be  made  by  EPA 
when  it  re\  iews  tht^  plan  approval. 
consent  order,  oi  permit  issued  to  such 
a  source  as  Mihinitted  by  the 
Commonwealth  tis  SIP  re\isicm. 
PennFuture  s  c  omment  did  not  point  to 
,1  s[jei  ific  inst<ui(  e  \\  here  a  R.\CT  plan 
approxal.  consent  order  or  permit 
imposing  R.\('T  on  a  i  ord-fired  boiler 
with  a  rated  heat  iii;  i;!     f  equal  to  or 
greater  than  lUO  miliinn  Btu  per  hour 
did  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
FennFutures  comment.  EPA  has  re- 
examined <ill  of  the  c  dse-b\  ■(  a^e  R,\CT 
SIP  submissions  made  b\  the 
Commonwt>alth  for  sue  h  sources  located 
in  the  Pittsburgh  area   Th.it  re- 
examination, combined  with 
information  provided  b\  the 
C'ommonwealth,  indicates  that  each 
(  ase-b\-c  ase  R.XCT  [)lan  appro\al. 
consent  order  anci or  [lermit  for  eac:h 
c  oal-fired  boiler  witti  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hcuir  inc  Iiides  a  numeric 
emission  limitation   ,\  listing  of  each 
sourc:e,  its  plan  approv.ii    '     ii^ent  order 
and/or  pt>rmit  number  <iiid  i'^  numerical 
emission  limitaticm  has  been  placed  in 
th(>  .-\dministrati\e  Kec  i.rds  ior  the  case- 
bv-case  RACT  rulemakings  for  the 
Pittsburgh  area 

C,  Conim^'nl  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  c  ategorv  R.\CT  rules  for  all 
\'C)C;  sourc :e  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Ma\  14    2001).      • 
prepared  b\  FP.A  in  supjiort  of  its 


j)ro[)()sf(i  rule  to  redesignate  tne 
t'lttshurgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  PR  29270).  to 
assert  that  FP.^  has  failed  to  require  the 
Commi  iu\  tilth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1. 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
AL/\PCO  documents  entitled,  "Meeting 
the  1 5-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options  '  (September  1993) 
and  "Controlling  Nitrogen  Oxicics 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  duly  1994)  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  .statutory  obligation  to  adopt 
RACT  rules  for  source  categories  ior 
which  EPA  has  not  issued  a  CTG  In 
fact.  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VfX;."  located  within  those 
areas  of  a  state  where  RACTT  applies 
under  Part  D  of  the  Act  |182(b)(2)(C)i. 
This  is  referred  to  as  the  non-CTG  VCX^ 
R.'XCT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  slatutor\ 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category'  w  here  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  stales  must 
adopt  RACT  for  "any  category  of  VCX: 
sources  "  covered  by  a  CTG  issued  prior 
to  November  15.  1990  [182(b)(2)(A)|. 
The  other  provides  that  states  must 
adopt  vex:  RACT  for  all   "VOC  sources  " 
covered  by  a  CTC]  issued  after  November 
15.  1990  ri82(b)(2)(B)|  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  H  category'.  When  initially 
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pstablishod.  RAC^T  was  (:l<'arl\'  defined 
as  a  rasp-by-case  dpterminaUon.  but 
EPA  provided  CTGs  to  simplify  the 
process  for  states  such  that  thev  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  infiuiduai  rules.  See 
Strelou  Memorandum  dated  December 
q,  1976  and  44  FR  53761.  September  17. 
1979  EP.\  does  not  believe  that 
Conyresv   use  of  "source  category"  in 
one  prnvi>if)n  of  section  182(b)(2)  was 
intenderi  to  prt^clude  the  adoption  of 
source-spe(  itV  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  R.\fT  ifiplies  under  Part  D  of  the 
.-\(:t,  the  state  i>  obligated  to  impose 
R,A('T  for  the  same  universe  of  sources 
covered  hv  the  (TC  However,  that 
obliuation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
(  ateui)r\  RACT  rule.  A  state  may. 
msteaci,  opt  to  impose  RACT  for  such 
MUirt  es  in  permits,  plan  approvals. 
consent  orders  or  in  anv  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
sourc  e-spe(  ific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  onl\  a  f»'W  (TG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthv  and 
re.source-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

.\s  stated  earlier,  there  is  one  source 
catei^ory  explicitly  included  in 
PennF'utures  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Gommonvvealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  f)f  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
ii.iiur  il  gas/gas  processing  plants. 

D  lAJinnwrit:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
S[)ink.  EPA.  to  James  Salvaggio.  DEP. 
I)e(  ember  15.  1993]  to  the 
Commonwealth  which  states  that 
establishing  anv  dollar  figure  in  RACT 
guidan(  ••  will  not  provide  for  the 

automatic"  selection  or  rejection  of  a 
(  ontrol  te(  hnology  or  emission 
limitation  as  RACT  for  a  source  or 
source  (  aleo(ir\    With  regard  to  the 
Pennsvlvania  DEF'  s  intent  to  finalize  a 
N()\  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation.  EP.A  s  1493  letter  stated  that 
the  dfx  unit'nt  (  oulrj  improperly  be  used 
to  establish    bright  liii'""  nr  "cook- 
book" approaches.  |)artii  iilarlv  for  a 
regul.itinn  a[)[)li(  ,ihl<'  to  many  source 


categories  and  suggested  that  it  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NO\  Emissions."  Man  h  1  1 . 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  Si 500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  SI  500  per 
ton  methodology  as  "not  generic  allv 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany.  EPA.  to  James  Salvaggio,  DEP, 
June  24,  1997|  and  further  stated  in  a 
Federal  Register  notit  e  that  a  ■dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134. 
37-38  (1997)[, 

PennFuture  comments  that  HP.\  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previouslv 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  YAW  must 
not  approve  RACT  determinatiims  bv 
Pennsylvania  DEP  that  appiv  this  S1500 
per  ton  threshold.  The  commenter  states 
that  PennFutures  review  of  several  of 
the  current  DEP  evaluations  indie  ate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light— EIrama  (auxiliar\' 
boiler):  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel) 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  S1500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
mav  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technologv. 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23.  1998 
rulemaking  |63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  C^ommonwealth's 
generic  r€>gulation  and.  therefore,  had 
not  been  approved  by  El'.\   HF,\  further 
notes  that  the  Administratuc  Record  of 
the  March  23.  1998  rulemaking  [63  FR 
13789[.  in  addition  to  the 
correspondence  cited  by  PennFuture, 
als(j  includes  correspondenrie  from  DEI' 
to  EPA  [letter  from  James  Salvaggio. 
DEP  to  David  Arnold,  EPA,  September 
10.  19971  slating  that  HEP  s  K.\CT 


guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
51500  per  ton  cost  effectiveness  is  a 
Target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analvses 
I  if  the  cost  effectiveness  of  RACT  control 
options  submitted  bv  DEP  as  part  of  the 
case-by-c;ase  SIP  rexisicm  for  Peoples 
Natural  Gas  (PNG)  V'alle\  Oimpressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  .Administratixe  Record 
for  66  FR  43492).  the  C;ommonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  Iul\-  14.  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McCJinley.  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  \'erma, 
lul\  15,  1994)  which  spoke  directlv  to 
the  Sl500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  P.NCj 
initially  proposed  intermediate  original 
equipment  manufacturer  (GEM) 
f  ombustion  ccmtrols  which  would  have 
reduced  NG^^  emissi(ms  from  254,7  tons 
per  year  to  115  tons  per  year  (b\  55°, >) 
at  a  cost  of  S1355  per  ton  reduced.  DEP 
required  the  installation  of  an  GEM  lean 
combustion  modification  that  reduced 
NOv  emissions  from  254.7  tons  per  vear 
to  76  t(ms  per  year  (by  69"n)  at  a  cost 
of  SI  684  per  ton  reduced  The  DEP's 
July  15.  1994  interoffi(  e  memorandum 
savs  of  the  PNG  R.\(T  determination 
which  ex(  eeded  the  cost  effectiveness 
s(  reening  level  of  SI  500  per  ton  "Tom's 
dosi'ph)  insistence  for  the  next  more 
stringent  level  of  c(uitrol  than  the 
company's  chosen  le\fl  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentimfMit  that  establishing  anv 
dollar  figure  in  R,\CT  guidanc  e  will  not 
provide  for  an  "automatic  '  rejection  of 
a  control  technologx  as  R.\(T  for  .i 
source  ' 

In  no  instanc  e,  including  that  for 
Duquesne  Light — EIrama  (auxiliarv 
boiler)  and  Alleghenv  Ludlum — 
W.ishington  (lormerK  lessop  Steel),  has 
EPA  proposed  to  appro\e  a  RACT 
determination  suhmitti'd  bv  the 
Commonwealth  which  w.is  based  solely 
on  a  c:onc:lusion  that  controls  that  cost 
more  than  S1500/ton  were  not  required 
as  RACT  As  explained  in  the  response 
providixl  in  secticm  II.  .\.  of  this 
document.  EP.\  conducts  its  re\iew  of 
the  entire  case-by-c:ase  RACT  SIP 
submittal  inc:luding  the  source's 
proposed  RACT  plan  and  analvses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-apjiroved  generic:  RACT  have 
been  followed  These  analvses  not  onlv 
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evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  mav 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration.  RFP.  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessarv  to  meet  NSPS. 
LAER.  R.^CT.  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
bv  the  Clean  Air  Act  or  the  |Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa. Code 
127  207(1  )(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits 
PennFuture  comments  that  some  of  the 
RAC^T  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  noticf^s, 
that  Pennsyhania  and  EPA  ha\f 
established  a  series  of  NO\-reducing 
rules,  including  the  recent  Chapter  14,5 
rule,  to  reduce  N()\  at  large  utilitv  and 
industrial  sources.  See,  for  example.  HH 
FR  42415.  1(>-17  (August  1.1.  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERC^s  unless  they  surpass  all 
such  limitatirms  in  addition  to  anv 
limits  set  bv  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture,  The  approval 
of  a  case-bv-ca.se  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover,  EPAs 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 


RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  mav  i  alculatf 
creditable  ERCs. 

F  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsvh  riniH 
Power — Newcastle,  EP.^  •should 
compare  RACT  proposals  to  dpplic;able 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previousU  disapproved  a 
Ri\CT  proposal  for  the  Pennsvlvania 
Power— Newcastle  plant  |fi2  FR  43959 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  m  i(i 
rain  program  ret^uires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analvsis  of 
compaiable  boilers  and.  espec:iallv.  a 
(:omparisr)n  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961]  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  ram  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  1\'  of  the  .^ct, 
addressing  the  acid  rain  program, 
contains  NC1\  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOy 
Supplement  to  the  Ceneral  Preamble  at 
57  FR  55625,  November  25,  1992)  The 
.\ct  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources  For  example,  new  sources  may 
be  subjett  to  new  source  performance 
standards  (NSPS).  best  available  control 
technologv  (BACT).  and  lowest 
achievable  emission  rate  (!..\ER).  Other 
controls,  under  sue  h  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  ma\  also  apply  to 
sourc:es  However,  the  applicability  of 
these  other  requirements,  which  are 
oft(m  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program   While  these 
programs  mav  provide  information  as  to 
the  tec  hnicdl  and  ec  unomu  feasibility  of 
reduction  programs  fiir  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
163  FR  at  23669),  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respec:t  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA  s 
proposed  disapproval   EP.'\  made  clear 
in  its  August  18.  1997  proposed 
disapproval  of  Pennsyhania  Pouers' — 


Newcastle  (PPNC)  RACT  determination. 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT,  "  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNCi  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  N0\  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NO\  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and  NOx 
RACT  for  eleven  major  of  sources 
located  in  the  Pittsburgh  area.  EPA  is 
approving  these  RACT  SIP  submittals 
because  the  ACHD  and  PADEP 
established  and  imposed  these  RACTT 
requirements  in  accordance  with  the 
criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  ACHD  and  PADEP  have 
also  imposed  record-keeping, 
monitoring,  and  testing  requirements  on 
these  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determination"^ 

IV.  Administrative  Requinnunls 
A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  under  thf  R-'uul.d   ry  Flexibility 
.\(.t  (5  U.S.C.  601  ft  .-^cq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
dnv  ddditi(jnal  enforceable  duty  beyond 
that  rf(iuir>'d  by  state  law,  it  does  not 
i.ontdin  ciny  unfunded  mandate  or 
signifif  antlv  or  uniquely  affect  small 
uiiv  iTniV:'-;!'-    !-   l''s(:ribed  in  the 
I  [itumi'd  Man.idtfs  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Governm'Mit  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
^pf•f:ified  bv  Executive  Order  13175  (65 
FK  67249.  November  9.  2000).  This 
d(  ti(m  also  does  not  have  Federalism 
iiii|)lit;ations  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
nn  the  n-latifinship  between  the  national 
•^■iMTnint'iit  and  tht-  States,  or  on  the 
(hstrihiition  of  power  and 
responsibilities  among  the  various 
levels  of  go\'ernment.  as  spe<dfied  in 
Executive )rdi-r  13132  (64  FR  43255. 
.•\ugust  10,  14M4).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
reiatinnship  or  the  distribution  of  power 
dRii  P'^ponsibilities  established  in  the 
l.lian  .\ir  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Prote(  tinn  of  f'hildri'ii  frr)m 
Kn\  ironnicntal  Hi'alth  Risks  and  Safetv 
Risks'  (62  FR  19885.  April  23.  1997).  ' 
because  it  is  not  e(:onomif:a!ly 
significant. 

In  reviewing  SIP  submissions.  EPA's 
r(il<'  is  tr)  approve  state  choices. 
pr  i\  li.  i  'hat  they  meet  the  criteria  of 
th"  tilcau  Air  Act.  In  this  context,  in  the 
tbscnce  of  a  prior  existing  requirement 
t'lr  the  St, it"  '  :  UM'  \  oluntary  consensus 
stdiidrird-.  '  \(  s    i.P.\  has  no  authority 
to  (iis.i|iprii\'    1  SIP  submi-ssion  for 
riilur.'  tn  US'  \  (  s   it  would  thus  be 
UK  nnsist«'nl  with  applicable  law  for 
¥.\'.\   uhen  it  reviews  a  SIP  submission. 
ii'  list'  \'(S  in  place  of  a  SIP  submission 
that    ith'T'.Mse  satisfies  the  provisions  of 
th<'  (  liin  Air  Art.  Thus,  the 
r'M|uir>'inint>  >  if  section  12(d)  of  the 
NatiMi!  il  T'M  liniilogy  Transfer  and 
.\il\ani  >'ni>'nt  Ad  of  1995  (15  U.S.C. 
1~J.  not.'i  ,|,i  ,|,,t  ip ply.  This  rule  does 
mit  nnpiiM'  ,in  infurm.ition  collection 
hiird''!!  unijt'r  ihf  provisions  of  the 
Pap>'r\\ '  'fk  Reduction  Act  of  1995  (44 
U.S.C.  3501  f!t  seq.]. 

B  Suf)ii]i^sinn  to  Conprpss  ami  thr 

(.f)iiif)tn)llfT  (ifneml 

The  (Congressional  Review  Act.  5 
US  f    am  ft  spq..  as  added  hy  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report.  whic:h  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Gr'nerdl 
of  the  United  States.  Section  804 
exempts  from  section  801  the  fdllouiiii; 
types  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eleven  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  I  nited 
States  Court  of  Appeals  fur  the 
appropriate  circuit  by  December  17, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  sut  li  nil"' 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RA(  T 
requirements  to  control  V'OC  and  NO\ 
from  eleven  individual  steel/coke 
manufacturing  sources  in  Pennsylvania 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

I  ist  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
polhition  c:()ntr()l.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  .\itrogtii 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

n.it.'il:  ()(  lotxT  ,1.  JOdl. 
Thotna!>  C.  Vollaggio, 
,\rtinf>  Rffiional  Administmlor.  f\fj>ion  III 

40  CFR  part  52  is  amended  as  follows: 
PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\ulhoritv:  4J  t '  S  C  7401  I't  scq 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  dinended  b\ 
adding  paragraph  (c)(172)  to  read  as 
follows: 


§  52.2020    Identification  of  plan. 

***** 

(c)*   *   * 

(172)  Revisions  to  the  Pennsvlvania 
Regulations.  Chapter  124  [lertaining  to 
VOC  and  NOx  RACT  tor  1  1  iron  and 
steel  sources  l()c;ated  in  the  Pittsburiih- 
Bedver  Valley  area,  submitted  l)\  the 
Pennsylvania  Department  iif 
Environmental  Protection  on  [dnudr\' 
21,  1997.  luly  1.  1997.  March  3,  1999. 
April  9.  1999.  and  [ulv  5.  2001. 

(ij  Incorporation  hv  rt^fprf^ncp. 

(A)  Letters  submitted  b\  the 
Penns\lvanid  Department  of 
Environmental  Protection  transmittini; 
source-specific  \'()C  and/ or  N()\  RACT 
determinations,  on  the  following  datt^s: 
lanuary  21.  1997.  [ulv  1.  1997.  March  1. 
1999.  .\pril  9.  1999.  and  Iul\  .^.  2001 , 

(B)  The  followint;  i  onipaiiies' 
Operating  Permits  (OP)  or  ( j)nsent 
Orders  (CO) 

( i)  I  &  L  Strur  tural.  !nc.-.-\liquip[),i. 
OP  04-000-467.  effective  (une  23.  1995. 
e.\(.ept  for  the  Permit  Term. 

[2]  Universal  Stainless  St  Alhn 
Products.  Inc..  C(J  241.  effer:tive 
Decembt-r  19.  1996.  except  for  crmdition 
2.5. 

(.V)  Shenaneo.  Inc  ..  CO  2.).-!.  effective 
December  30,  1996.  except  lor 
conditions  1.7.  2.6.  and  2.7 

[4]  LTV  Steel  Companv  CO  2^9. 
effective  December  iO.  IMMd.  e\[  ept  for 
condition  2.5. 

(,')  U.S.  .Steel  Cldirton  Works.  CO  234. 

>'ffef  ti\e  necenil)er    fl).    l')9f)    e\i  >>pt  for 

condition  2.5. 

[6)  VSX  Corporation.  Edt^ar  Tlionison 
Works.  CO  235.  effective  December  30. 
1996.  except  forc(mdition  2  5. 

[7)  USX  Corporation.  lr\  in  Work--.  CO 
258.  effective  De(  ember  M).  199(..  ext  ept 
for  conditiim  'I.'i. 

[8)  Wheelin^-Pittshureh  Steej 
Corporation.  OP  f)  i-()()()-06ti.  effei  tive 
Fehniar\  H.  19')q.  eviept  for  the  Permit 
Term. 

i'.')  Koppers.  OP  f..'i-n(H)-H5  1.  effective 
Man  h  20.  19MK.  e\(  ,-pt  for  the  Permit 
Term, 

iU)]  I  *<  L  Spec  idltv  Steel.  Inc.. 
Midldnd  Facility.  OP  ()4-()00-013. 
effective  March  23,  2001,  except  lor  the 
Permit  Term. 

ill]  Washington  Steel  (jirfioration, 
OP  6,l-()()0-023,  effec  tive  September  12, 
1996,  except  for  the  Permit  Term, 

(ii)  Additional  materials  Other 
materials  submitted  by  the 
Coinmonvxealth  of  Penns\  Kania  in 
support  of  and  pertaining  to  the  RA('T 
determinations  for  the  sources  listed  in 
pardgraph  (i:)(172!  (i)(B)  of  this  s(M;tion, 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4156:PRL-7081-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  the  Latrotie  Steel 
Company  in  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Envirnnmonfal  Protection 
Agency  (EPA) 
action:  Final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  a  revision  to  the 
C'ommnnweaith  of  Pennsylvania's  .State 
Implementation  Plan  (SIP)  The  revision 
was  submitted  by  the  Pennsvlvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonablv  available  control  technnlogv 
(RACT)  for  Latrobe  Steel  Companv.  a 
major  source  of  nitrogen  oxides  (NC)>,! 
located  in  the  Pittsburgh-Beaver  V'allev 
ozone  nonaftainment  area  (the 
Pittsburgh  area).  EPA  is  approving  this 
revision  to  establish  RACT  requirements 
in  the  SIP  in  accordance  with  the  Clean 
Air  Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  31.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protec:tion 
Agencv.  Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsvlvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  I.'  S,  Environmental 
Protection  Agencv,  401  M  Street.  SW., 
Washington.  DC  20460;  and  the 
Pennsvlvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468.  400  Market 
Street.  Harrisburg,  Pennsvlvania  1710.S 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink.  (21,5)  814-2104  or  bv  e- 
mail  at  spink.marcia@epa  gov, 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  21.  1996.  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  case-by-case  R^^fT 
for  several  sources  of  V'OC  and/or  NO\ 
This  rulemaking  pertains  to  the 
Commonwealth's  submittal  of  operating 
permit  (OP)  65-000-016  which  imposes 
NO\  RACT  rc^quirements  for  the  Latrobe 
Steel  Company  (LSC),  a  major  source  of 
NO\  located  in  the  Pittsburgh  area  The 
RACrr  determinations  submitted  on 
March  21,  1996  for  other  sources  are  or 


have  been  the  suhiec  t  of  separate 
rulemakings. 

On  August  10,  2001.  EPA  published  a 
direc  t  final  rule  (66  PR  42123)  and  a 
companum  notice  of  proposed 
rulemaking  (66  FR  42172)  to  approve 
these  SIP  revisions  On  September  7. 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsvlvania's  Future  (PennFuture). 
On  .September  20.  2001  (66  FR  48347), 
we  published  a  timelv  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direc  1  final  rule  did  not 
take  effect.  We  indicated  in  our  August 

10,  2001  direct  final  rulemaking  that  if 
we  received  adxerse  (  ommcnts.  EPA 
would  address  all  publii  (  omnn'nts  in 
a  subsequent  final  rule  l)a>ed  on  the 
proposed  rule  (66  FR  42172).  This  is 
that  subsequent  final  rule.  A  description 
of  the  R.-\("T  determination  made  for 
LSC  was  provided  in  the  .August  10. 
2001  direct  final  rule  and  uili  not  be 
restated  here.  A  summarN  ol  ttu- 
comments  submitted  b\  l^eniiFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document, 

11.  Public  Comments  and  Respon.ses 

The  Citizens  for  Penns\  Kama's 
Future  (PennFuturei  .submitted  adverse 
comments  on  twentv  proposed  rules 
published  bv  EP.\  in  the  Federal 
Register  between  .August  6  and  .\ugust 
24.  2001  to  approve  case-hv-case  RACT 
SIP  submissions  from  the 
(Commonwealth  for  NOv,  and  ir  \  ( )(] 
sourc:es  located  in  the  Pittsbur>;h  ,irea. 
PennFutures  letter  ini  ludt>>  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sourc;es.  A 
summarv  ui  those  comments  and  EPA's 
responses  are  pro\ided  below. 

.4  Clommfnt  PennFuture  comments 
that  EPA  has  condu(  tec!  no  independent 
technical  review  and  has  prepared  no 
tec;hnical  support  dot  ument  to  ^ur\i'\ 
potential  control  technologies, 
determine  the  c  apital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
tern  of  NO\  and  \'OC  c  ontmllcrl    In 
citing  the  definition  of  the  term 

RACT.  "  and  the  Strelow  Memorandum 
IRoger  Strelou'.  Assistant  .Administrator 
for  Air  and  Waste  Manai;eiiie;it    I  !',\ 
Dec;ember  9.  197b.  c  ited  m  .\//(  .^j^u.'j  \ , 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
19861  and  at  62  FR43134    43136 
( 1997)1.  PennFuture  appears  tn 
comment  that  m  ever\  situation.  RACTT 
must  include  an  eniission  rate. 
PennFuture  asserts  that  EP.A  should 
conduct  its  own  R.-\("T  e\aluation  for 
eac  h  source,  (jr  at  a  minimum  document 
a  step-bv-step  re\  icu  demonstrating  the 
adequacy  of  state  e\  aluatinns   to  ensure 


that  appropriate  control  technolcjgy  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response.  On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsvlvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  o/NO\ 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15,  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility:  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACTT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995:  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
H  ith  RACT;  and  (8)  any  additional 
luiormation  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129,91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
Man  h  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulations  procedures 
for  the  submittal  of  RACT  plans  and 
analvses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  •*    *    •  RACTT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control:  rather  the  rules  must 
identify  the  appropriate  level  of  control 


I 


52518  Federal  Register   \'ol    M^.  NO    200 /Tuesdav.  October  16,  2001 /Rules  and  Regulations 


for  source  categories  or  inrii\  uhial 
SDurcP!^," 

On  Mdv  i.  2001  (66  FR  22123),  EPA 
published  fi  ruK'niakum  determining 
that  Pennsvlvdnid  hdd  ^dtisfied  the 
conditions  imposed  in  its  conditional 
limited  dpproval   In  that  rulemakin", 
t]PA  removed  the  (.onditicmal  status  of 
its  dppn)\dl  of  the  r:nnimr)nvvealth's 
generi(  \'{)C  and  .\0\  R.\C:T  regulations 
on  a  stat"wide  basis.  EPA  received  no 
publn  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Penrtsvlvania's  \'(X"  and  NO\ 
R.-\(T  regulations  became  effective  on 
hine  IH.  2001.  As  of  that  time. 
Pennsv  K  ania's  generic  V'GC  and  NO\ 
R.\CT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44.578).  EPA  proposed  to  remove  the 
linuted  nature  of  its  approval  of 
Penns\  Ivania's  generic:  R,-\(]T  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
[HihlH  comments  on  that  proposal.  Final 
action  ( (inverting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  ( 1 )  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
R-ACT  recjuirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
^ubject  sources  represent  a  de  minimis 
le\el  of  emissions  as  defined  in  the 
March  23.  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  if  has  an  obligation  to 
re\  levs  the  r:ase-by-case  RACTT  plan 
df)pro\als  diui  or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
re(juirements  of  the  Act  and  any 
rejc'v.int  EPA  guidance  EPA  does  not 
,ior''t'.  however,  that  this  obligation  to 
re\  ie\\  tlv  i.ase-by-case  RACT 
(ieti'rriiindtions  submitted  by 
PennsN  1\  dnia  necessarily  extends  to  our 
performing  our  own  RACT  analyses. 
independent  of  the  sources'  RACT 
plans,  an. ilyses  (included  as  part  of  the 
case-by  case  RACT  ,SIP  revisions)  or  the 
Commonwealths  analyses.  EPA  first 
reMews  this  submissjon  to  ensure  that 
the  source  and  the  Cjimmonwealth 
followed  the  .SIP-approved  generic  rule 
when  applving  for  and  imposini;  KACrT 
for  a  specific:  source.  Then  EPA 
[)erfornis  a  thorough  review  of  the 
te(  hiiii  al  .md  economic  analyses 
(  omiucted  b\-  the  sourc:e  and  the  state. 
If  EPA  believes  additional  information 
ma\  further  >upprir1  r)r  would  und<Tc:iit 
the  K.\(;T  an,d\-.es  submitted  h\  the 
state,  then  EP.A  may  add  additional 
EP.-\-eenerated  analvses  to  the  rc^cord. 

\Vhii>'  KACrr.  as  d.-fined  for  an 
indi\  idual  source  or  source  category. 


often  does  specifv  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Cuidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  e.xamples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  prf»\ided  as  R^^CT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  prcjcesses.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic:  Chemical 
Manufacturing  {S()(;Ml)/polymer 
manufacturing.  (The  publication 
numbf^rs  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt]. 

EPA  disagrcies  with  PennFuture"s 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  c:dse-by- 
c;ase  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area.  namel\ 
for  Duquesne  Light's  Elrama.  Phillips 
and  Brunot  Island  stations  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PermFuture  comments 
that  when  EPA  reviewed  Pennsvlvania's 
RACT  program,  it  noted  that 
Pennsylvania  c;oal-fired  boilers  with  a 
rated  heat  input  of  t'C|ual  to  or  greater 
than  100  million  Btu  per  hour    are  some 
of  the  largest  NOx  emitting  sour(:es  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  [63  FK  l.i7H9.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  thev  inst.dl 
presumptive  RACT  (under  25  Fa. Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  ot 
Pennsylvania  case-by  case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations  '  under 
RACT.  EPA  must  conduc:f  a  thorough 
RACT  evaluation  or  review  for  each 


such  source,  and  must  doc:ument  the 
application  of  numeric:  emission  limits 
.ind  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstanc^es  may  exist 
wherein  a  state  could  justif\-  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  bcjilers  with 
.1  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa. Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  tf>chnic:al  analvsis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  eaf;h 
RACT  source  in  order  to  doc:ument  that 
its  RACT  requirements  inc:lude  numc^ric 
emission  limitations.  That 
determination  c:an  be  made  by  EPA 
when  it  re\iews  the  plan  appnnal. 
consent  order,  or  permit  issued  to  suc;h 
a  source  as  submitted  by  the 
commonwealth  as  SIP  re\ision. 
PennFuture's  comment  did  not  point  to 
<i  specific  instance  where  a  RACT  plan 
appro\al,  consent  order  or  pc^rmit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greatt!r  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitatic)n(s).  Nonetheless,  pursuant  to 
PennFuture's  commtmt.  EPA  has  re- 
examined all  of  the  c:ase-hy-case  RACT 
SIP  submissions  made  b\  the 
("onimonwealth  for  suc:h  sources  located 
in  the  Pittsburgh  area.  That  r<^- 
examination.  combined  with 
information  provided  b\'  the 
Ciommonwealth.  indic:ates  that  e>u:h 
case-by-case  RACT  plan  approval. 
c:on.sent  order  and/or  permit  for  eac:h 
(  oal-fired  boiler  with  a  rated  heat  in[nit 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source',  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  plac:eci  in 
the  .administrative  Rec:ords  for  the  c:asc- 
by  -case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C."  (lomment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adoptc^d  and 
submitted  category  R,-\(T  rules  for  all 
\OC.  source  categories  for  which  federal 
control  tec:hnique  guidelines  (CTGs) 
hav(>  been  issued.  The  commenter  renters 
to  Appendix  1  of  the  Technic:al  Support 
Uoc;ument  (dated  May  14.  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate;  the 
Pittsburgh-Bea\er  Valley  Ozone 
Nonattainment  Area  (66  FR  29270). 


to 


assert  that  EPA  has  failed  to  require  the 
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Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  frdiii 
natural  gas/gas  processing  plants,  cnke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commimwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  \'C)C 
sourt  e  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  o\'en  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works  The  Appendix  1, 
referred  to  bv  the  commenter.  lists  C'TG 
covered  c:ategories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCG  documents  entitled.  "Meeting 
the  l.T-Percent  Rate-of-Progre^^ 
Requirement  I'nder  the  Clean  Air  Act — 
A  Menu  of  Optitms'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Cnder  the  Cllean  .\ir  .^ct — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  \()( 
categories  for  whic.h  EPA  has  issued 
CTGs,  but  were  included  in  ,\ppendi\  A 
as  examples  of  some  of  the  tvpes  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations. 

The  Commonwealth  is  under  no 
statutorv  obligation  to  adopt  RACT  rules 
for  source  categories  for  which  EPA  has 
not  issued  a  CTG.  In  fact.  (^TGs  do  not 
(>xist  for  all  hut  one  of  the  categories  to 
whie:h  the  commenter  explicitly  refers 

The  Act  requires  that  states  adopt 
regulations  to  impose  R,-\C;T  for  "maior 
sources  of  VOC."  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  |ia2(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  \'OC" 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutor\ 
mandate  that  a  state  adopt  a  source 
category  R^ACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  slatutor\  provisions 
that  address  RACT  for  sources  c:overed 
bv  a  CTG.  One  provides  that  states  must 
adopt  R.\CT  for  "any  category  of  VOC 
sources"  covered  b\'  a  CTTG  issued  prior 
to  November  15,  1990  |ia2(b){2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  R.-\CT  for  all  "VOC  sources" 
covered  bv  a  CTG  issued  after  No\ember 
1.5.  1990  |182(b){2)(B)|.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  niles  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTGs  to  simplify  the 
process  for  states  such  that  they  would 


not  be  required  to  adopt  hundreds  or 
thousands  of  indi\idual  rules.  See 
Strelow  Memorandum  dated  December 
9,  197()  and  44  FR  5.-i7bl.  September  17. 
1979,  EPA  does  not  t)elieve  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-sperifii  rules 

Thus,  where  CTG-sub|ect  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
.\(  t.  the  state  is  fjbligated  to  impose 
RACT  for  the  same  universe  of  sources 
(.o\ered  bv  the  CTC;  However,  that 
obligaticm  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RAt'T  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  an\  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  het-n  exercised  by  many 
states,  and  happens  most  commonly 
w  hen  onh  .i  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approat  h  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
[iroi  ess  [or  only  a  few  sources  that  may 
h.ixf  difierent  needs  and  considerations 
that  must  be  taken  into  account. 

,\s  stated  earlier,  there  is  one  source 
category  explic  itl\'  ini  hided  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namelv  natural  gas/ 
gas  prociessing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  (  ategory. 
Therefore,  the  Commonweahh  did  not 
adopt  a  (ategory  R^-\('T  regulation  for 
natural  gas/ gas  processing  plants. 

D  (jminient:  PennFuture  cites  EPA 
correspondence  |  letter  from  Marcia 
Spink,  EP.-\,  to  lames  .saU  aggio.  DEP, 
December  15,  1993|  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  s('lec:tion  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
sourc  e  category  With  n^gard  to  the 
Pennsylvania  DEPs  intent  to  finalize  a 
NOx  RACT  (kiidance  Document  for 
implementation  of  its  NO\  RACT 
regulaticm.  EPA^^  199^  letter  stated  that 
the  document  c  ould  improperly  be  u.sed 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
hgures/ton.  it  provide  approximate 
ranges  bv  source  category.  PennFuture 


comments  that  DEP  issued  its 
"Guidance  Dcjcument  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NO\  Emissions,"  March  11. 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  SI 500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  Si  500  per 
ton  methodology  as  'not  generically 
acceptable  to  EPA  '  [letter  from  Thomas 
Maslany.  EPA,  to  [ames  Salvaggio.  DEP, 
|une  24.  1997)  and  hirther  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  tun  thr(?shold  "  is  "inconsistent  with 
the  definition  of  RACT  "  |62  FR  43134. 
37-38(1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  Si 500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — EIrama  (auxiliary 
boiler):  Allegheny  Ludlum — 
Washington  (formerly  [essop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  Si  500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT, 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  worlCpractice 
standard  as  RACTT  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23.  1998 
rulemaking  |63  FR  13789)  clearly 
indicates  that  the  Commonwesalth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  N()\ 
Emissions."  March  11,  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA,  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23.  1998  rulemaking  |63  FR 
13789).  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  lames  Salvaggio. 
DEP  to  David  Arnold.  EPA.  September 
10.  1997)  stating  that  DEPs  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
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Sl5D()  pff  tdii  cost  efftH:ti\'"n('s>  is  a 
target  value  and  nut  an  absolute 
maximum   For  cxampip,  in  its  analyses 
i)t  the  cost  efiectivoness  fif  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  [oseph  to  Krishnan 
Ramamurthy.  July  14.  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinlev.  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma, 
July  1.5.  U)94)  which  spoke  directlv  to 
the  ,S1500/ton  dollar  figtsre  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (bv  55  %) 
at  a  cost  of  Si  355  per  ton  reduced.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NO.  "missions  from  254.7  tons  per  year 
lo  7()  tuns  per  year  (bv  69%)  at  a  cost 
of  S1684  per  ton  reduced.  The  DEP's 
hilv  15    19M4  interoffice  memorandum 
savs  of  the  P\(;  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  Si  500  per  ton  "Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
(  nmpany's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Iir>  sentiment  that  establishing  any 
dollar  figure  m  KACT  guidance  will  not 
prn\  ide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duque>ne  Light — Elrama  (auxdiarv 
boil'Ti  mil  .\llegheny  Ludlum — 
W,ishiiV;;!i)n  (formerly  Jessop  Steel),  has 
i;P.\  proposed  to  approve  a  RACT 
ii''tiTminatinn  submitted  bv  the 
C  uinmonwealth  whu.h  was  based  solelv 
on  a  conclusion  that  controls  that  cost 
more  than  SlSOO.'ton  were  not  required 
ris  R.\{T  .\>  "xplained  in  the  response 
})rii\i(l.'i|  in  section  11.  A.  of  this 
ii'x  unii'iit,  LP.\  conducts  its  review  of 
th"  entire  case-bv-case  RACT  SIP 
Mil)niittcil  including  the  source's 
prii[ii)s<>ii  RA(^T  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACTT 
[il.tn  .ipprn\,ii  ( onsent  order  or  permit 
itM'lf  t(>  iJiMif  that  the  re<|uirenients  of 
til.'  SIP  qjpinv.-d  iienent  K.\(T  have 
b«'en  tuiioued.  These  anaUses  not  only 
evaluate  and  consider  thf  (osts  of 
potential  r  (introl  iiptinns.  but  also 
'•\  alij.it"  tlieir  t>'(  hnnlugical  feasibility. 

H  (••iniiwnt:  PennFuture  comments 
tliat  ,ui\  einissjdn  rediK  finn  rreflits 


itiKt.sJ  earned  tiy  sources  siih)e(  t  tn 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration.  RFP,  emission  linutatinn 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  pl.m 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  |Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i),  To  be  creditable.  ERCs 
must  surpass  not  onlv  R,-\frr 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluation»at  issue  in  the  current 
EPA  notices  purport  to  establish  R,\C;T 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices. 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOy-reducing 
rules,  including  the  recent  Chapter  H.t 
rule,  to  reduce  NO\  at  large  utilit\  ,inil 
industrial  sources.  See.  for  example,  fit) 
FR  42415,  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  w  ith  this 
comment  by  PennFuture.  The  a[iprn\,il 
of  a  c;ase-by-case  RACT  determination. 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  '■missi(m 
reductions  may  be  calculated  unl 
assumed  creditable  und'-r  the 
Commonwealth's  SIP  approved  .NSR 
and  ERC  program.  Morecjver,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC.  program 
indicates  that  the  (Commonwealth 
calculates  and  credits  KRfCs  in 
accordance  with  the  SiP-.qiproved 
criteria  for  doing  so  as  outlined  in 
PennFulure's  comment.  No  source  for 
which  EPA  is  approving  a  <  ase-bv-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
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against  which  it  may  cah.ulate 
(  reditableERCs. 

F  Comtnent:  PennFuture  comments 
that  as  in  thtr  case  with  Penns\  Ivania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  n intends 
that  EP.-\  previously  disapprov(Ml  a 
RAfT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  |62  FR  43959 
(1997);  63  FR  23668  (1998)1  and  that 
HPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
"mission  limits.  PennFutun>  asserts  that 
whil"  EP.A  had  originalU'  jjfoposed  to 
approve  this  proposal,  an  anahsis  ol 

mparable  boilers  and.  especially,  a 

mparison  to  Phase  II  emission  limits 
under  the  ac:id  rain  program  led  EPA  to 
conclude  that  the  RACT  pro[iosal 
emission  limits  were  too  lenient.  if)2  FR 
at  43961 1.  Therefore.  PennFuture 
contends  that  for  sijurces  subject  to  the 
acid  rain  program.  Y.V.\  should  consider 
emissions  and  control  strategies  for 
I  ninpliance  with  at  id  rain  emission 
limits  when  e\aluating  proposals  for 
compliance  with  RACT. 

Hesponse.  Title  |\'  of  the  Act. 
addressing  the  ac:id  rain  program, 
contains  ND^  emission  recjuirements  for 
utilities  whic:h  must  he  met  m  additinn 
to  any  R.\CT  requirements  (see  NOy 
Supplement  to  the  (ienera!  Preamble  at 
'17  FR  5,"i62.T.  November  25,  1992).  The 
.\(:t  provides  for  a  number  of  c  ontrol 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subjec;t  to  new  soune  [)erformance 
standarrls  (NSPS),  best  available  control 
ti>chnoiogy  (BACT).  and  lowest 
at  hievahle  emission  rate  (LAER)  Other 
( (iutrols.  und(>r  such  programs  as  the 
a(  id  rain  program  or  the  hazardous  air 
piillulant  program  ma\-  also  appl\-  to 
sniirces.  However,  the  appli(:abilit\  of 
these  other  recpiirements,  which  are 
otten  more  stringent  th.ui  RACT.  do  not 
establish  what  recjuirements  must  apply 
under  the  RACT  program   While  these 
programs  may  provide  information  as  to 
the  tec  hnical  and  ecimomic  feasibilitv  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  ac  id  rain  controls 
should  be  mandated  .is  RACT 

LP.\  slated  in  the  final  disapproval  of 
the  \Ox  RACT  determination  for  PPNC 
IH.J  FR  at  236691.  that  the  dcscussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  ac  id  rain 
l)rogram  requirements  were  inc  luded  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EP.A.  mad(>  clear 
in  its  .August  18.  1997  proposed 
disapproval  of  Pennsylvania  Pow(»rs  — 
Newc;astle  (PPNCC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
( iimparison  bi-tween  PPNC's  boilers  and 
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other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18,  1997  proposed  disappro\ai 
that  "Without  additional  knowledge  or 
information,  it  would  he  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT  "  |R2  FR 
at  4;J961 1.  EPA  clearlv  stated  in  the  final 
disapproval  for  PPNC  that  it  did  nut  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  an\ 
other  NCK  control  program,  tu 
determine  PPNC"  RACT  approvahilitv 
(63  FR  at  236701.  Nor  has  EPA  intended 
to  use  participation  in  i\()\  ( imtrol 
programs  including  acid  rain,  in 
determining  R.'XCT  for  PPNC,  or  an\ 
other  subjet  t  sources   EPA  also  stated 
that  the  April  30,  1998,  PPNC 
(hsapprova!  was  based  on  tlie  .ihsence  of 
pertinent  information  regarding  <i 
computerized  c  ombustion  optimization 
svstem  through  an  enforceable  permit. 
not  comparison  of  acid  rain  permit 
limits 

III.  Final  Action 

EPA  is  approving  Latrobe  .Steel S  OP 
6.5-000-01(1  as  a  revision  to  the 
Pennsvhania  .SIP  it  was  submitted  In 
PADEP  to  establish  ,\m\  impose  NC3x 
R.\CT  for  I.atrobe  .Steel,  a  major  source 
locatetj  in  the  Pittsburgh  area  EPA  is 
apprtning  Pennsvhania's  RACT  SIP 
submittal  of  OP  6.5-000-016  whic  h 
establishes  and  impost's  RACT 
requirements  on  Latrobe  Steel  in 
ac£:(jrdan(  e  with  the  criteria  s(>t  forth  in 
its  SiP-approved  K.\c;T  regulations  and 
whii  h  also  impo.ses  record-keeping. 
monitoring,  and  testing  requirements 
suffi(  ient  to  delerminf  compliaiK  e  w  ith 
the  applicable  R,-\(T  determinatiuns. 

IV.  Administrative  Requirements 

A   (irnt'nil  H)'(iuiifiufnts 

I'nder  ExiHutive  Order  12866  (,5H  FK 
,'iir,i.T,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Managemimt  and  Budget   For 
this  reason,  this  action  is  also  nut 
sub|ect  to  Executive  Order  l,i211. 
"Actions  C",oncerning  Regulations  That 
.Significantly  Affect  Energy  Supply, 
Distribution,  or  I'se"  (66  FR  283.t.t,  Mav 
22,  2001],  This  action  mereh  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  b\ 
state  law   Ac:( ordingly.  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impac:t  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  l'.S,C:,  601  Pt  spq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 


any  additional  enforceable  duty  t)e\iin(i 
that  required  b\'  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significanth'  or  uniquely  affec  t  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  .\c  t  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  betvsecn  the  I'ederal 
C70\'ernment  and  Indian  tribes,  or  on  the 
distribution  of  [)ower  .uid 
r('s[)(in>ib!liti>'s  between  tlie  Federal 
Cjo\  eminent  and  Indian  tribes,  as 
specified  b\  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
.!( tion  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direc  t  effet  ts  on  the  States. 
>in  tiir  rehitmnshiii  lictween  the  national 
government  and  tlie  Males,  or  on  the 
distribution  ot  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.\ugust  10,  1999)  This  action  merely 
<ip[)roves  a  state  nilf  implementing  a 
Federal  standard,  .iiid  lioes  not  alter  the 
relationship  or  the  distributi(m  of  power 
and  responsibilities  established  in  the 
C'lean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protec:tion  of  ClhildnMi  IfMin 
Environmental  Health  Risks  and  Safety 
Risks"  (t)2  FR  19885.  April  23,  1997).  ' 
because  it  is  not  m unomically 
signifif  ant   In  rev  lew  ing  .SIP 
submissions.  EP.X's  role  is  to  approve 
state  (  hoK  ('s,  prov  ided  that  they  meet 
the  (  riteria  nt  the  tilean  Air  Act  In  this 
(  onlext.  m  the  ,ibsenc:e  of  a  prior 
existing  re<)uir<'ment  f^r  \ho  State  to  use 
volunlarv  c  onseiistis  -t.md.irds  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  fnlun'  to  use  VCS. 
It  vMiuld  thus  !).-  nil  ■  DM-''  iit  with 
applicable  law  for  Ei'.\.  when  it  reviews 
a  SIP  submission,  to  use  \(;s  m  place 


'P 


!ir  rule,  to  each  House  ol  the 


if  a  SIP 


Hiussion  that  nthfrw  i 


satisfi(>s  the  provisions  of  thf  t.li'.ui  .Mr 
.\(  t.  Thus,  the  requirements  ot  sec. turn 
1 2td)  of  the  Ndtional  Te(  hnology 
Transfer  and  Advancement  Act  of  1995 
il5  IJ.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Papcjrwork  Reduction  Ac  t  of  199' 
(44  r  S  C:   3501  et  seq.j. 

H  Suhruissmii  !n  (.onqress  and  the 
CiimptroUfr  Cfnt^rnl 

The  Congressional  Rev  iew  .\ct,  5 
L'  S.C:   801  ft  s>'(i  .  as  added  bv  the  Small 
Business  Regulatory  Enforc  ement 
Fairness  .\i  t  of  1996.  generalK  provides 
that  before  a  rule  mav  take  effe(  t.  the 
ageiK  V  [iroimilgating  the  rul>'  iiiusi 
submit  a  rule  report.  whi«  li  im  ludfs  ,i 


I  iingrtss  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability:  (2)  rules  relating  to  agenc:y 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agencv 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  one  named 
source, 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealths  source-specific  RACT 
requirements  to  control  NOy  from 
Latrobe  Steel  may  not  be  challenged 
later  in  proceedings  to  enfon:e  its 
requin>ments.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Lnv  ironnu!ntal  protection.  Air 
pollution  control,  Hydrcx^arbons, 
incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  rtHjuiromenls. 

Drfird    ()(  I.Imt    r  JOOl 

Thomas  I.  \  i>U.t<^'^\n. 

.\i  tma  Hr^iiiiHil  Adininistmlor  Hi-fiinn  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  Ihe  authority  citation  for  part  52 
continues  to  read  as  follows: 

\ijthnrilv:  42  LJ..S.C..  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(158)  to  read  as 

follows: 

§52  2020     Identification  ot  plan 
.  •  •  •  * 

(c)  *    *    * 

(158)  Revision  pertaining  to  NOx 
R.^CT  for  the  Latrobe  Steel  Clompany 
lorafed  in  Latrobe  Borough. 
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Wt'stmnp'land  (bounty,  submitted  bv  the 

I^■nn>^\  I\.inici  Department  of 

I.n\  inrmi-  ntal  Protection  on  March  21. 

199b. 

fi)  Incorporation  by  reference. 
.\|  I. "tter  submitted  on  March  21. 
IMMb  hv  the  Pennsylvania  Depaitment  of 
Kn\  ironmental  Protection  transmitting 
-.lurrc-specific  VOC  and/or  NOx  RACT 
determinations. 

(B)  Operating  Permit  65-000-016. 
effective  December  22.  1995.  for  the 
Latrobe  Steel  Company  in  Latrobe 
Bnrough.  Westmoreland  County,  except 
fur  the  specified  Permit  Term:  i2/22/ 
95—12/22/00. 

II )  Additional  nuittrials.  Other 
materials  submitted  by  the 
ComiiK  naialth  of  Pennsylvania  in 
sujip'  r'  ol  rind  pertaining  to  the  RACT 
li'ttTiiiiiiation  for  the  source  listed  in 
fi  tragraph  (c)(158)(i)(Bl  of  this  section. 
-         *         *         *         * 

IFR  Dnf    (U-2.t7:12  Filed  10-1.5-01;  8;4.t  ami 

BILLING  CODE   6560  SO   P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA147/177-4161    FRL-7081-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NO.  RACT 
Determinations  for  Four  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Environmental  Protection 
.Xu-iK  V  (EPA). 
action:  Final  rule. 


-J____ 


SUMMARY:  EPA  is  taking  final  action  to 
.ipprovc  revisions  to  the  Commonwealth 
nf  F'ennsylvania's  Statt;  Implementation 
Plan  (.SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  rjf  Environmental  Protection 
(P.ADEP)  to  establish  and  require 
r'Hsonably  available  control  technologv 

K  ACT)  for  four  major  sourc:es  of 
nitrogen  oxides  (NO\).  These  sources 

ir*  located  in  the  Pittsburgh-Beaver 
\  illey  ozone  nonattainment  area  (the 
I'lttsburgh  area).  EPA  is  approving  these 
revisions  to  establish  RA(T 
requirements  in  the  .SIP  in  accordance 
with  theCle.ui  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
'tfet  u\-  on  Of.tobcr  .31.  2001. 

ADDRESSES:  Copies  of  the  documents 
reie\,iiit  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
ni\  ision.  U..S.  Environmental  Protection 
.Agencv,  Region  III.  16.50  Arch  Street, 


Philadelphia.  Pennsylvania  1910,^;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S\V.. 
Washington.  DC  204B0;  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468.  400  Market 
.Street.  Harrisbiiri;.  Penns\i\ania  1710.') 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink.  (21.5)  814-2104  or  h\  t- 
mail  at  spink.marciai'/Jepa  uii\ 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  April  9.  1999  and  )uly  5,  2(H)  1 ,  ttie 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  sources  of 
NOs  and  VOCs.  The  RACT 
determinations  for  four  of  those  sources, 
named  below,  are  the  subject  of  this 
rulemaking.  These  four  sources  are  all 
located  in  the  Pittsburgh  area.  The 
RACT  determinations  submitted  fir  thi' 
other  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  These 
four  sources  are  all  located  in  the 
Pittsburgh  area  and  consist  of  Lukens 
Steel  Corporation.  Houston  Plant; 
Allegheny  Ludlum  Steel  Corpf)ration. 
West  Leechburg  Plant:  Allegheny 
Ludlum  Corporation.  Jessop  Steel 
Company.  VVashington  Plant:  and 
Koppel  Steel  Corporation.  Koppel  Plant 

On  August  13,  2001,  EPA  published  a 
direct  final  rule  (66  PR  42756)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42831)  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  .September  28.  2001  (66  FR  49541). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
15.  2001  direct  final  rulemaking  that  it 
we  received  adverse;  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  ruli!  based  on  the 
proposed  rule  (66  FR  42831).  This  is 
that  subsequent  final  rule.  A  descriptmii 
of  the  RACT  determinalion(s)  made  fm 
eat:h  source  was  provided  in  the  ,\ui_;ust 
15.  2001  direct  final  rule  and  will  nut 
be  restated  here.  A  summar\  nl  the 
comments  submitted  bv  PennFuture 
germane  to  this  final  rulemaking  A\n\ 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

II   Puhlii  Comments  and  Responses 

TheCiitizens  for  F^enn.svK  ania  s 
Future  (F'ennFuture)  submitted  adverse 
commtmts  on  twentv  proposed  rules 
published  by  EPA  in  the  Federal 


Register  between  August  6  and  .August 
24.  2001  to  approve  cas(!-by-(:ase  RACT 
SIP  submissions  from  the 
Commonwealth  for  \()\  and  or  \'OC 
sources  located  in  the  Pittsburgh  area. 
PennFutures  letter  includes  general 
comments  and  comments  specific  to 
i;P.\'s  proposals  lor  certain  sources  A 
siimmarv  of  those  comments  and  F.I'.X's 
responses  are  provided  beiiiw. 

A.  (Comment:  PennFuture  comments 
that  EPA  has  conducted  no  indepenrient 
tef  hnical  review,  and  has  prepared  no 
tec  hnica!  support  doe;ument  to  survev 
potential  t:ontrol  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  c:iist  per 
ton  of  NO\  and  VOC  controlled   In 
citing  the  definition  of  the  term 
■RACT."  and  the  Strelow  Memorandum 
IRoger  Strelow.  .Assistant  .Administrator 
fnr  Air  and  Waste  Management.  EPA. 
IJecember  9,  1976,  cited  in  Michigan  v. 
Thomas.  H05  F.2d  176.  180  (fith  Cir. 
!')HH)  and  at  H2  FR  431  «.  43130 
1 1997)|.  PennFuture  ap[)ears  to 
cnmment  that  in  everv  situation.  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EP.\  should 
conduct  its  own  R.\('T  e\  aluation  tur 
each  source,  or  at  a  inminuiin  doc  ument 
a  step-by-step  re\  lew  demonstrating  the- 
adequac  \  ui  st.tte  e\aluatii)ns.  to  ensuri_» 
that  appropriate  control  tei:hno!og\-  is 
applied.  The  ( cimmenter  also  belie\i;s 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
piKpnsing  to  approve  snme  R.ACIT 
determinations  that  tail  to  meet  the 
terms  nf  EP.A's  own  RACT  standard. 

/fes/)o;ise;()n  March  23.  199H  f(i3  FR 
1  (7HM).  KP,\  granted  conditinnal  limited 
appri)\'.d  of  Pennsvlvania's  generic 
K.\(T  regulations.  25  PA  C^odt^  Chapters 
12  1  and  129.  thereby  approving  the 
definitions,  provisiniis  .ind  proc;(>dures 
cont. lined  within  those  regulations 
miller  which  the  Commonwealth  wniild 
require  and  impose  RACT  Subsection 
129.91.  Control  ol  ;no/or  sources  ol  \()\ 
<nui  I'CX.s.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsvlvania  De[)artinent  of 
Iju  ironmental  Pnttec  tinn  (DEI')  and  to 
i:!'.A  Region  111  by  Iul\  15.  1994  in 
aic  ordance  with  subsection  129.92. 
entitled.  RA(JT  propnsol  n'qiiirrmi'nts. 
I  nder  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1 )  ;\  list  of  each  subiec;t  source  at  the 
fac:ility:  (2)  The  size  or  capacity  of  each 
.iffected  source,  and  the  t\  pes  of  fuel 
I  omhustc>d.  and  the  types  and  amounts 
o|  materials  processed  or  [iroduced  at 
each  source;  (3)  A  physical  desc:ription 
of  each  source  and  its  operating 
(  haracteristics:  (4)  Estimates  of  potential 
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and  actual  emissions  from  each  affected 
source  with  supporting  documentatiim;- 
(5)  A  R.'\CT  analysis  which  meets  the 
requirements  of  subsettion  129  92  (bj. 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditioush'  as 
practicable  but  not  later  than  Mav  15. 
1995:  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliant  p 
with  RACT;  and  (81  any  additional 
information  requested  bv  the  DFP 
necessary  to  evaluate  the  R^'\CT 
proposal.  I'nder  subsection  129,91.  the 
DEP  will  approve,  deny  or  modify  fach 
RACT  proposal,  and  submit  eac  h  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  condititmal  nature  of  EP.X's 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  ccinditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  b\-  subject  sources  and 
approval  of  case-by-case  R.-XCT 
determinations  bv  the  DEP.  Rather,  EPA 
stated  that  ■*    ♦    *  R,\CT  rules  may  not 
mere/\'  hf  prm  t-dural  ruU^s  (t-mphasis 
added)  that  require  the  source  and  the 
.State  to  later  agree  to  the  appropriate 
level  of  control-,  rather  the  rules  must 
identif\'  the  appropriate  level  of  ((mtml 
for  sourc  e  categories  or  indi\  idual 
sources." 

On  May  i.  2001  (66  FR  11\'1M.  EPA 
published  a  rulemaking  determining 
that  PennsyUania  had  satisfied  the 
cimditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  r  onditional  status  of 
its  appro\al  of  the  C^omm<inwealth's 
generic  \'(X"  and  NC)\  R.AC^T  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  ctmditional 
status  of  Pennsylvania's  VOC  and  N'Ov, 
RACT  regulations  became  effective  on 
[line  18.  2001   As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOx 
RA(T  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (Bd 
FR  44.578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  Rj^CTT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subjec:t  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 


March  23.  1998  rulemaking  (63  FR 
13789) 

EPA  agrees  that  it  lia^  dii  obligation  to 
review  the  case-bv-i  ase  R,\(7T  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
(Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  R.\CT 
requirements  of  the  Art  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-bv-case  R.\CT 
determinations  submitted  bv 
Pennsvhania  necessanU  ixtinds  to  our 
performing  our  own  RA(n  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (inc  hided  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
re\iews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SlP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  eccmomic;  analyses 
(  ondui  ted  b\'  the  source  and  the  state. 
if  EPA  believes  additional  information 
mav  further  support  nr  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  ma\  add  additional 
EPA-generated  anaKses  to  the  record. 

While  RACT,  as  defined  for  an 
indi\  idual  source  or  source  categorA', 
often  does  specif\  an  ■■nr'-^i'  !i  rate. 
such  is  not  alwa\s  tii'  i  .\^*'   WW  has 
issued  Control  Technique  Guidelines 
(CTCjs)  which  states  are  to  use  as 
guidance  m  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  sourc:e  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  Rj^CT 
guidance  for  all  or  part  of  the  processes 
covered.  Sue  h  examples  include  the 
(TCis  issued  for  Bulk  gasoline  plants, 
C^iasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes.  Solvent 
metal  cleaning  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMll/polymer 
manufacturing  [The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http  ''www  rpa.gov/ttn/ 
cdtc/dirl/cti;  t\t': 

EPA  disagrees  with  PennFuture's 
general  comment  that  mir  failure  to 
conduct  our  own  independent  review  of 
control  tec  bnologies  for  ever\'  case-by- 
case  R,^CT  determination  conducted  by 
the  Commimwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  R,\CT  standard. 


PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NO\  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States  "  [63  FR  13789,  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  in.stall 
presumptive  RACT  (under  25  Pa.Code 
129,93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions.  EPA  has  not  demon.strated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify^  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or^ 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
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limitatinn(s).  N'onetholoss.  pursuant  to 
PeanFuture's  comment.  EPA  has  re- 
wcamined  all  of  the  casp-by-case  RACT 
SIP  submissions  made  by  the 
Cnmrniinwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examinatinn.  combined  with 
InformHtion  prfivided  b\-  the 
Commonwf.ilth   indicates  that  f^arh 
case-hv-rase  R.\fT  plan  approxai. 
consent  ordf-r  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
bv-case  R.\CT  rulemakings  for  the 
Pittsburgh  area. 

C  Cnmrripnt:  PennFuture  asserts  that 
the  C,(]mmonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued  The  c  ommenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (datfd  May  14.  2001). 
prepared  by  EPA  in  support  of  its 
prtjposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattdinment  Area  (fift  FR  29270).  tn 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  >uhmit  \'0C  RACT 
rules  for  certain  c:ategorie^  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
o\en  batteries,  irrm  and  steel  foundries, 
and  public  allv  owned  treatment  works 
and  asserts  that  tbi'  (Commonwealth  has 
neglected  a  statutorx  requirement  to 
adopt  categorv  RAf'T  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories 

fle.sponse.  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publicalK'  owned 
trtMtmt'nt  works.  The  Appendix  1. 
n'f>'rreii  to  h\  the  commenter.  lists  CTG 
(  o\  >'r>'ii  (  att'gories  as  well  as  source 
r.ategnrii's  taken  from  two  .ST.APPA/ 
AL.APCX)  documents  entitled.  Meeting 
the  15-Percent  Rate-of-Progress 
Rf'quirement  I  'nder  the  Clean  Air  Act — 
.\  Menu  of  Options"  (September  1993) 
.inil    ('.ontrojlmg  Nitrogen  Oxides 
I  nder  the  Cllean  Air  Act— A  Menu  of 
Options  '  duly  1994).  The  categories 
rcf'T''!!'  "(I  h\  P(>nnFu(ure  are  not  VOC 
cati"4iiri-'>  t'lr  vvhu  h  EPA  has  issued 
CTCs.  hut  were  included  in  Appendix  A 
as  exampli's  of  som<'  of  fh^  tvpes  of 
sc)urc;es  that  f.ould  \v  ^\\\i\t'\  t  to 
P»'nns\  Kama's  generic  K.XCT 
P'-gulatums  The  Commonw>'alth  is 
undtT  no  statutory  obliyation  to  adopt 
R.\fT  full's  for  source  cateoorifs  for 


which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC, "  located  within  those 
areas  of  a  state  where  R,^CT  applies 
under  Part  D  of  the  Act  |182(b)(2)(C)]. 
This  is  referred  to  as  the  non-CTG  VOC' 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  15.  1990  [182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  bv  a  CTG  issued  after  November 
15,  1990  ri82(b)(2)(B)|.  EPA  has  long 
interpreted  the  statutory  R.\CT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  b\ 
source-specific  rules  for  each  sourc:e 
within  a  category.  When  initially 
established,  R^A^CT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplifv  the 
process  for  states  such  that  thev  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  5.3761,  September  1  7, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  c  ategor\  '   in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  Howcncr.  that 
obligation  is  not  required  to  be  met  bv 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RAC/F  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  anv  other  state 
enforceable  document  and  submit  those 
documents  to  EP.A  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  be«m  exercised  bv  manv 
states,  and  happens  most  commonlv 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generallv  emploved 
to  avoid  what  can  be  a  lengthv  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  mav 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 


As  stated  earlier,  there  is  cme  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
n.itiiral  gas/gas  processing  plants. 

D  Cnmmt'nt:  PennFuture  f:ites  EPA 
corresprmdencf"  [letter  from  Marcia 
Spink.  EPA.  to  James  Salvaggio.  DEP. 
December  15.  1993]  to  the 
CCommonwealth  which  states  that 
establishing  any  dollar  figure  in  R.\CT 
guidance  will  not  provide  for  the 
"automatic"  s(!lection  or  rejection  of  a 
control  technologv  or  emission 
limitation  as  RAC'T  for  a  source  or 
sourc:e  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
N0\  R.\CT  Guidance  I^u  iiment  for 
implementation  of  its  NOy  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperlv  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
n>gulation  applicable  to  man\'  source 
categories  and  suggested  that  if  the 
guidance  document  musfinclude  dollar 
figures/ton.  it  provide  approximate 
ranges  by  source  categorv.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
.\vailable  Control  Technologv  for 
Source-;  of  N'Oy  Emissions,"  March  11. 
1994.  and  on  pp.  H-9  states  that  the 
acceptable  threshold  is  S1500  per  ton. 
and  that  this  figure  applies  to  "all 
source  c:ategories.  '  PennFuture  notes 
that  EPA  later  objected  to  the  S1500  per 
ton  methodology  as  "not  generic:ally 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany.  EPA.  to  lames  Salvaggio.  DEP. 
lune  24.  1997]  and  further  stated  in  a 
Federal  Register  notic:e  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134. 
37-38  (1997)1. 

PennFuture  comments  that  EP,\  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previouslv 
rejected,  and  ac:c:ording  to  its  own 
clearly  expres.sed  standard.  EPA  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  apply  this  S1500 
per  ton  threshold.  The  c:ommenter  states 
that  PennFuture's  re\iew  of  several  of 
the  c:urrent  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliarv 
boiler);  All(\ghen\-  Ludlum — 
Washington  (formerly  [essop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
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Pennsylvania  RACT  determinatii)n,s 
applving  the  standard  of  SI  500  per  ton, 
or  any  other  "bright  line"  approacdi,  as 
failing  to  follow  p;PA  procedures 
established  for  Pennsylvania  RACT. 

Rrspnnse:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
mav  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  R^ACT.  The  Technical 
Support  Document  prepared  bv  EPA  m 
support  of  its  March  23.  1998 
rulemaking  |f)3  FR  13789]  i:learl\ 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  ffir  Sources  of  :\()x 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approxed  bv  EPA   EPA  further 
notes  that  the  Administrative  Ree.ord  ul 
the  March  23.  1998  rulemaking  |(i3  FR 
137891.  in  addition  to  the 
( (irrespondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  lames  Salvaggio. 
DEP  to  David  Arnold.  EPA,  September 
10,  19971  stating  that  DEP's  RACT 
guidance  document  does  not  esta!)lish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RAfT 
determinations  and  notes  that  the  DEP's 
Si  500  per  ton  cost  effecti\'eness  is  a 
target  value  and  not  an  absolute 
ma.ximum.  For  example,  in  its  analvses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  V'allev  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  Be  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  (oseph  to  Knshnan 
Ramamurthy.  luh  14.  1994  and 
Krishnan  Raniamurthv  to  Thomas 
McGinbn ,  Babu  Patel,  Ronald  Davis. 
Richard  Maxw(;ll.  and  Dexendra  \'erma. 
luly  15.  1994)  which  spoke  diretitiv  to 
the  Si 500/ ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNCi 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustirm  controls  which  woulel  ha\e 
reduced  N(K  emissions  fjom  254  7  tons 
per  year  to  115  tons  per  year  (bv  55",.) 
at  a  cost  of  S1355  per  ton  reduced.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  jnodific:ation  that  reduced 
NO\  emissions  from  254  7  tons  per  vear 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  Si 684  per  ton  reduced.  The  DEP's 
luly  15.  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  determination 


which  exceedini  the  cost  effectiveness 
screening  level  uf  Si  500  per  ton  "Tom's 
(loseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
(  ompany's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
IH's  sentiment  that  establishing  any 
dollar  bgure  in  RACT  guidance  will  not 
provide  for  an    automatic"  rejection  of 
a  control  t^f  hnolouN  a';  RACT  for  a 
source  ' 

In  no  niNtani  ('.  uk  Hiding  that  for 
Duquesne  Light — Elraina  (auxilian' 
boiler)  and  .Mlegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Clommonwealth  \\  hich  was  based  solely 
on  a  ( imclusion  th.tt  controls  that  cost 
more  than  Si  500,  ton  were  not  required 
as  RACT  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document.  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  int  hiding  the  source's 
proposed  R^ACT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-ap[)ro\  I'd  generic  RACT  have 
been  iollowed.  These  anah ses  not  only 
evaluate  and  consider  the  costs  of 
potential  (ontrol  options,  but  also 
evaluate  their  let  hnological  feasibility. 

t  (J)mnu-nt-  PennFuture  comments 
that  an\  emission  reduction  credits 
(ERC^s)  earned  by  sources  subject  to 
RACT  miis!  lit  Mir|)lus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent   qu.intified.  and 
Feder.ilU  enforc  e.ihle,  j.')  Pa.C^ode 
127  207(1),  As  to  the  requirement  that 
ERCis  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
(  urrent  emission  in\entorv.  and  mav 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
deinonstraticm.  RFP.  emission  limitation 
or  complianc  e  plans  Emission 
rediK  lions  necessar\'  to  meet  NSFS, 
LAER,  RACT,  Best  Available 
Technology.  BACT  an<l  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  C'lean  Air  Act  or  the  [Air 
Pollution  Control  Act]  mav  not  be  used 
to  generate  ERCs,  25  Pa.Code 
127.207fl)(i)  To  be  ( reditable.  ERCs 
must  surpass  not  onl\  R.^CT 
requirements  but  a  host  of  other 
[)ossihle  snuri  e-  of  emission  limits. 
i'ennl'iiture  {  niiiiiK'nts  that  some  of  the 
RA(  T  ev  alualions  at  issue  in  the  current 
EPA  notii  es  p\ir[)or1  to  establish  R.\CT 
as  a  baseline  for  future  ERCs. 
PennFuture  doe^  ac  knowledge  that  EPA 
notes  in  its  boilerpl.ite  lor  the  notices. 
that  Penns\l\ani<i  and  KI'A  have 


established  a  series  of  NO\-reducJng 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NO\  at  large  utility  and 
industrial  sources.  See.  for  example,  66 
FR  42415,  16-17  (August  1.3,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  C^ode  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by -case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  w  hich  further  emission 
reductions  mav  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SlP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIF- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SlP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  mav  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
R.\CT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  |62  FR  43959 
(1997):  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits,  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  |62  FR 
at  43961).  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program.  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
In  any  RACT  requirements  (see  NO\ 
Supplement  to  the  (^neral  Preamble  at 
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57  FR  55625.  November  25,  1992)  The 
Act  provides  for  a  number  nf  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS).  best  available  control 
technology  (B.\CT).  and  lowest 
achievable  emission  rate  (LAERj  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  ma\  also  apply  to 
sources  However,  the  applifdbility  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
under  the  R.-\CT  program  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumptinn  that  acid  rain  controls 
should  be  mandated  as  R.\(;T. 

EPA  stated  in  the  final  disapproval  of 
the  NGx  RACrr  determination  for  PPNC 
|63  FR  at  2,3H69|.  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  fur  EP.\'s 
proposed  disapproval   EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsvlvania  Powers' — 
Newcastle  (PPNCj  R.\rT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPN'C's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits  In  fact,  EP.\  stated  in  the 
.August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  .ir 
information,  it  would  be  prnmeous  and 
premature  to  conclude  that  the  limits  in 
the  acid  ram  permit  dO'  R.ACT  "  [62  FR 
at  43961],  EPA  ( learlv  stated  in  the  final 
disapproval  for  PPNC  that  it  Aul  not  use 
acid  rain  permit  limits,  or 
Pennsvlvania  >  participation  in  any 
other  N()\  r.ontrol  program,  to 
determine  PP.NC  iL\C7  approvability 
(63  FR  at  236701,  Nor  has  EP.\  intended 
to  use  parti(  ipatirm  in  NO\  control 
programs  mt  luding  acid  ram.  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources  EPA  also  stated 
that  the  April  30.  199K.  PPNC 
disappro\  al  was  based  rm  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
s\stem  through  an  enforcfabl*'  ptTinit, 
not  comparison  of  acid  rain  permit 
limits.  I 

III.  Final  Action 

¥.P.\  IS  approving  the  SIP  revisions  to 
the  Pennsvlvania  SIP  submitted  bv 
P.\DEP  to  establish  and  require  NOx 
RACT  for  four  major  sources  located  in 
the  Pittsburgh  area,  EPA  is  approving 
Pennsvlvania's  R.\CT  SIP  submittals 
because  PADEP  established  and 
imposed  these  R.ACT  requirements  in 


accordance  with  the  criteria  set  forth  in 
its  SrP-i*pproved  RACT  regulations.  The 
(iommonwealth  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sufficient  to 
determine  compliance  with  the 
applicable  Ri^CTT  determinations. 

IV.  Administrative  Requirements 

A.  Gf nigral  Hfciuupmfnti 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatorv'  action"  and 
therefore  is  not  subject  t(j  review  by  the 
Office  of  Management  and  Budget   For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22,  2001),  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  impnses  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  signifi(  ant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulator%'  Flexibility 
Act  (5  U.S.C.  601  et  .ser/  )  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  h\  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
I  nfundfd  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  In<lian  tribes,  on  the 
relationship  between  thf  Federal 
Government  and  Indian  tribes  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  ha\  »■ 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  th^^ 
distribution  of  power  and 
responsibilities  am(jng  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (R4  FR  43255. 
August  10.  1999),  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protfction  (if  Childrt'n  from 
Environmental  Hi'alth  Risks  and  Safetv 
Risks"  (62  FR  19885,  April  23.  1997).  ' 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C, 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S,C,  3501  etseq). 

B.  Submission  to  Congress  and  the 
C.nmptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
t\pes  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  f)r  personnel:  and  (3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties,  5  U,S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  four  named 
sources. 

C."  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
.Air  .Act.  petitions  for  judicial  review  of  . 
this  action  must  he  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
2001,  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  (?oes  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
C'ommonwealth's  source-specific  RACT 
requirements  to  control  NO>,  from  four 
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individual  steel  farilitios  in  the 
Pittsburgh-BtMver  Valloy  nonattainmciit 
aroa  in  Pennsylvania  mav  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

En\ironniental  protection.  Air 
pollution  control.  Incorporation  bv 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
re(.ordke'»ping  requirements. 

l),ii.(l  October  3.  2001. 
Thomas  C.  Vnltags'"' 

Ai  linii  Hi'nioniil  Aihnini'-tniliir.  Rrainn  III 

40  CFR  part  52  is  aniende(i  as  follow^ 
PART  52— {AMENDED] 

1,  The  authority  citation  for  [lart  52 
ctmtinues  to  read  as  follows: 

.Vuthorilv:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  b\ 
adding  paragraph  (c)(Hi;))  to  re, id  ,iv 
iollo\v>; 

§52.2020    Identification  of  plan. 

(c)  *    •    * 

(163)  Revisions  to  the  Pennsyh  dnia 
Regulations.  Chapter  129  pertaining  to 
VOC  and  NOx  R.\CT.  submitted  hv  the 
Pennsylvania  D(>partment  of 
En\ironinental  Protection  on  .Ajiril  '), 
1994  and  )ulv  5.  2001 

(ij  Incnrpnmtmn  hv  ivifrt-nrr. 

lA)  Letter  submitted  on  April  9.  1999 
b\  the  Pennsxlvania  Department  of 
Environmental  Proti'ction  transmitting 
source-spec  ific  RACT  determinations  in 
the  form  of  opt>rating  permits 

(B)  Operating  permits  (OP)  for  the 
folloNvint;  sources: 

[I]  l.ukeiis  .Steel  t  lorporatioii,  Hnu'^lon 
I'lant:  OP  b,i-00()-080.  effective  ci.ite  1)2 
22/99.  exc  ept  for  the  P(>rmit  Term  and 
conditions  13, — IB  .  im  lusive 

[2]  Alleghenv  Ludlum  Steel 
Oirporation.  West  Leechburg  Plant,  OP 
t)5-{)00-183,  effective  date  03/23/99, 
except  for  the  Permit  Term 

(.V)  Allegheny  Ludlum  (Corporation. 
lessop  Steel  (Company  Washington 
Plant;  OP  63-000-027,  effective  date  03 
26/99.  except  for  the  Permit  Term  and 
conditions  11. — 14  ,  inclusive 

(C)  Letter  submitted  on  luly  5.  2001 
by  the  Pennsylvania  Department  of 
Environmental  Protec:lion  transmitting 
source-spec:ific  [^^("T  determinations  m 
the  form  of  operating  permits. 

(D)  Koppel  Steel  Corporation.  Koppel 
Plant's  OP  04-000-059.  effc^ctive  date. 
3/23/01,  except  for  the  Permit  Term 


(ii)  Additiomii  nuitrnu!^  ( itii.r 
materials  submilteii  [)\  the 
Commonwealth  nl  I^'nn>-\lvania  in 
support  of  and  pertaining  to  the  RACTT 
determinations  for  thv  sources  listed  in 
paragraphs  (c)(163)(i)(B)  and  (D)  of  this 
section. 
***** 

|FR  Doc.  01-25735  Filed  10-15-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4165:  FRL-7080-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  VOC  and  N0«  RACT 
Determinations  for  Ten  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Lin  irnnmentai  Protection 
Agenc  \  |LP.\ 

action:  Fin,d  rule. 


summary:  EPA  i>  taking  final  action  to 

approve  revisions  to  the  Commonwealth 
of  Pennsyhania's  State  Implementation 
Pl.in  (SIP).  The  revisions  were 
sLibmitteci  bv  the  Penn>\  Uania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  ten  major  sources  of  volatile 
organic  c  (impounds  (\'()C)  and  nitrogen 
oxidi'-  :\0\  1  These  sources  are  located 
111  till'  I'lttsdiirgh-Beaver  Valley  ozone 
ni'ii.itt:i!iinii'iit  ir"'a  (th'"  Pittsburgh 
arcij   i;P.\  1^  .ijijiroving  these  revisions 
til  istabli>h  RACTT  requirements  in  the 
SIP  in  ac  c  ordanc  ('  w  ith  the  Clean  Air 
Act  (CAA) 

EFFECTIVE  DATE:  This  final  rule  is 

e}fe(  ti\r  on  Oi  tober  31,  2001. 

ADDRESSES:  Copies  of  the  documents 
rple\ant  t  i  this  action  are  available  for 

public  msjiec  tion  duriuL;  nurmal 
business  Iioutn  ,it  tli.'  .\ii  rn.tection 
Division    1    S   l'n\  irnni'ntal  Protection 
.'\genc:y.  Region  ill.  l(i5U  Arch  Street. 
Philadelphia.  Pi-nnsvlvania  19103:  the 
.■\ir  and  Radiation  Docket  and 
Information  (.enter    C  S  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460:  and  the 
Pennsvhania  Department  of 
Environmental  Protec  tion.  Bureau  of  Air 
(Quality,  P.O.  Box  K4f)H  400  Market 
Street.  Harrisburg,  Pmnwlvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink.  (215)  814-2104  or  bye- 
mail  at  spink.marcia  epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I  Bac  kground 

On  March  21.  1996.  lulv  1.  1997. 
April  9,  1999.  and  April  19.  2001. 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  sources  of 
VOC  and/or  NOy.  This  rulemaking 
pertains  to  10  of  those  sources.  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  The 
Commonwealths  submittals  consist  of 
plan  approvals  (PAs)  and  operating 
permits  (OPs)  issued  by  PADEP.  and 
agreement  upon  consent  orders  (COs) 
issued  by  the  Allegheny  County  Health 
Department  (ACHD)  which  impose  VOC 
and/or  NOx  RACT  requirements  for 
each  source.  These  sources  are  all 
located  in  the  Pittsburgh  area  and 
consist  of  Anchor  Glass  Container  Corp.: 
Anchor  Hocking  Specialty  Glass  Co.: 
Corning  Consumer  Products  Co.: 
Cieneral  Electric  Company;  Glenshaw 
Glass  Company,  Inc.;  Guardian 
Industries.  Corp.;  Allegheny  County 
Sanitar>'  Authority;  Browning-Ferris 
Ind.:  chambers  Development  Company; 
and  Kellv  Run  Sanitation. 

On  August  24.  2001.  EPA  published  a 
direct  final  rule  (66  FR  44532)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  44580)  to  approve 
these  SIP  revisions.  On  September  7. 
2001 .  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  28.  2001  (66  FR  49539). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
24.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  44580).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
24.  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary'  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPAs  responses  are  provided  in  Section 

II  of  this  document. 

II.  Public  Comments  and  i^rspnri'.rs 

The  t.itizens  lor  i'ennsv  iv  ania  s 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24.  2001  to  approve  ca.se-by-case  RACTT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VCX] 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
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EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EP.\'s 
responses  germane  to  this  rulemaking 
are  provuied  below 

A   Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  dorumfnt  to  survey 
potential  control  technologies. 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  <ind  marginal  cost  per 
ton  of  N'Ov  and  \'()C  (.ontroUed.  In 
citing  the  definition  of  the  term 
'  RACT."  and  the  Strelow  Memorandum 
I  Roger  Strelt)w.  Assistant  Administrator 
for  Air  and  Waste  Management.  EPA. 
December  9.  1976,  cited  in  Michigan  v. 
Thomas.  805  F  2d  176.  180  {6th  Cir 
1986)  and  at  62  FR  43134.  431.36 
( 1997)],  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate, 
PennFuture  asserts  that  EPA  should 
conduct  Its  own  RAfT  evaluation  for 
eac  h  sour(  e,  or  at  a  minimum  document 
a  step-bv-step  review  demonstrating  the 
,Hiequac\  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
a[)plied  The  commenter  also  believes 
that  EP.\  s  failure  to  conduct  its  own 
independent  review  of  control 
ti'(  hnologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EP.-\s  own  R.^CT  standard. 

flespon.s-e  (3n  March  23.  1998  (63  FR 
I37H9).  EP,\  ur.inted  conditional  limited 
approval  of  Penns\l\'ania's  generic 
RACT  regulations.'  25  PA  Code  Chapters 
121  and  129,  therebv  approving  the 
definitions,  [jroMsiims  and  procedures 
contained  within  those  regulaticms 
under  whif:h  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129,91.  (jtntml  nf  maior  sources  of  \'0\ 
unci  V()(:>.  requires  subject  facilities  to 
submit  a  R.\C;T  plan  proposal  to  both 
the  PennsvKania  Department  of 
En\ir(mmental  Protection  (DEP)  and  to 
EPA  Region  ill  hv  [ulv  liS,  1994  in 
accordance  with  subsectiim  129.92. 
entitled.  RACT  proposal  requirements. 
I'nder  subsection  129  92.  th.it  proposal 
is  to  include,  .imong  other  information: 
(1 )  A  list  of  each  subject  source  at  the 
facilitv,  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  tvpes  of  fuel 
combustt'd,  and  the  types  and  anifiunts 
of  materials  processed  or  produced  at 
each  source:  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics:  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affe(  led 
source  with  supporting  documentation, 
(5)  A  RAC7T  analysis  which  meets  the 
requirements  of  subsection  129.92  (b). 
including  technical  and  ec  onomic 
support  documentation  for  each  affected 


source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995:  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT:  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RAC^T 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
■SIP  revision. 

The  conditional  nature  of  EPA's 
March  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by-case  RACT 
determinations  by'the  DEP  Rather,  EPA 
stated  that  •'*    *    *  R.-\CT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control:  rather  the  rules  must 
identifv'  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsvlvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonw  ealth's 
generic  VOC  and  NO\  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOf;  and  NO\ 
RACrr  regulations  bet  ime  effective  on 
June  18,  2001,  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NO\ 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area  EP.\  received  no 
public  comments  on  that  proposal   Final 
action  converting  the  limited  approval 
to  full  approval  shall  ocf:ur  one  e  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  ca.se-bv-iase  RACT 
proposals  for  all  sources  subject  to  the 
RACrr  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  repr(;s(;nt  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-bv-case  Ri-\C!T  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 


Commonwealth  to  vcrifv'  and  determine 
if  they  are  consistent  with  the  Ri'XCT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-bv-case  R.^CT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approvf»d  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  spec:ific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EP.-\  believes  additional  information 
mav  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
stati\  then  EP.\  mav  add  additiiinal 
EPA-generated  analvses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  spec:ify  an  emission  rate, 
such  is  not  alwavs  the  case.  EP.A  has 
issued  Control  Tec;hnicjue  Ckiidelines 
(CTGs)  which  states  are  to  use  as 
guidanc:e  in  development  of  their  R.ACT 
cieterminations/rules  for  certain  sources 
or  source  categories.  Not  cnery  CTC 
issued  by  EP.-\  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  bv  EPA  wherein  equipment 
standards  and/or  work  practic:e 
standards  alone  are  provided  as  RACT 
guidanc:e  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  1, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refiner\'  processes.  Solvent 
metal  c:leaning.  Pharmaceutic:al 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic:  C;hemic:al 
Manufacturing  (SOCIMI)/ polymer 
manufac:turing,  (The  puhlic;ation 
numbers  for  these  CTG  documents  may 
be  found  at  http://ww\s  epa.gov/ttn/ 
catc/dirl/ctg.txtl. 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
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summarizes  thoso  rommpnts  and 
prnxidos  responses  in  the  final  rule 
[lertaining  to  thoss^  sourres 

B  (jvnint'nt.  FennFuture  comments 
that  when  EP.-\  re\  ieued  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
(jf  the  largest  .\'0\  emitting  sourc:es  in 
the  Commonwealth  and  in  the  Northeast 
I'nited  .States'  [6.3  FR  1.378«,  13791 
(1998)1  and  as  such  should  ha\e 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  thev  install 
pn\sumptive  RAfT  (under  2,5  Pa, Code 
129,93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program, 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  tef:hnical  re\  iew  of 
Pennsylvania  c;ase-by-i;ase  RAfT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  arf>  subject  to 
"numeric  emission  limitations"  under 
RACT,  EPA  must  conduct  a  thorough 
RACyr  evaluation  or  re\iew  for  eac  h 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  <Mc:h 
coal-fired  boiler  with  a  rated  heat  lujiut 
of  over  100  million  Btu  per  hour, 

/?espo/ise.' Carc:umstanc:es  ma\'  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  |)i'r  hour  should 
ha\e  numeric:  emission  limitations 
imposed  as  RACT  whether  or  not  thev 
install  presumptive  RACT  (under  25 
Pa, Code  129,93) 

As  provided  in  the  response  found  in 
II,  A.  EPA  does  not  agree  that  it  must 
c()nduc:t  its  own  tec:hnic:al  anahsi.s  of 
each  of  the  case-by-case  R.ACT 
determinations  submitted  for  each 
RACT  sourc:e  in  order  to  document  that 
its  RACT  requirements  include  numeric: 
emission  limitations.  That 
determination  c:an  be  made  b\  EPA 
when  it  reviews  the  plan  approval. 
c:onsent  order,  or  permit  issued  to  sue  h 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  c;omment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact.  Iac:k  a  numeric:al  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sourc:es  located 
in  the  Pittsburgh  area.  That  re- 


examination, combined  with 
information  pnnided  h\  the 
Commonwealth,  indicates  that  each 
case-by-c;ase  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
sourc:e.  its  plan  approval,  consent  order 
and/or  permit  numbc^r  and  its  numerical 
emissicm  limit.ition  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area, 

C  Commpnt:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  R.^CT  rules  for  all 
V(3C  source  categories  for  which  federal 
control  tec  hnique  guidelines  (CTGs) 
ha\ c  bc>en  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  Ma\'  14.  2001). 
prepared  bv  EP.\  in  ^u[)port  of  its 
proposed  rule  to  redesimiate  the 
Pittsburgh-Bea\er  X'allev  (3zone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  t  •  require  the 
Commonwealth  to  suiuiiit  \  ( )C  RACT 
rules  for  certain  c:at(>gorH>s  of  sources. 
PennFuture  spcu:ifif:ally  names  source 
c:ategories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
o\*'n  batteries,  inm  and  steel  foundries, 
and  publu  1\  owned  treatment  works 
and  asserts  that  the  f^cmimonwc>alfh  has 
neglected  a  statutor\  recjuirement  to 
adopt  c:ategor\  R,\(  "T  nmdations  for 
these  and  14  other  unnamed  VOC 
source  c:ategories. 

Rf'spnnsi':  EP.\  has  not  issued  CTGs 
for  coke  o\-en  batteries,  iron  and  steel 
foundries  and  publii  1\  owned  treatment 
works.  The  Appendix  1.  referred  to  by 
the  commenter.  lists  CTG  covered 
c  ategories  as  well  as  source  categories 
taken  from  two  STAPPA/ALAPCO 
doc:uments  entitled,  Mretint;  the  15- 
Percent  Rate-of-Progress  Kecjuirement 
Under  the  Clean  Air  Ac  t — .X  Menu  of 
Options'  (September  1993)  and 
"Controlling  Nitrogen  Oxides  Inder  the 
Clean  Air  Act — .\  Menu  of  Options" 
duly  1994)  The  I  dtegriries  referenced  by 
PennFuture  are  not  \'OC  categories  for 
which  EPA  has  issued  (TGs,  but  were 
included  in  Appendix  A  as  examples  of 
some  of  the  types  of  sources  that  could 
be  sub|(>(  I  to  Pennsv  !\  aiiia's  generic 
RACT  regulations. 

The  C'ommonwealth  is  under  no 
statutor\  otiligation  to  adopt  RACT  rules 
for  source  i  iitfffnhps  for  whic  li  El'.\  lias 
not  issued  a  CTC.  In  fact,  (TCs  do  not 
exist  for  all  but  one  of  the  catet;ories  to 
which  the  c:ommenter  expin  ill\  refers. 

The  Act  rt>quires  that  states  adopt 
regulations  to  impose  R.\CT  for  "major 
sc)urc:es  of  \'OC.'    lot  ateii  w  t!hiii  those 


areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  1182(b)(2)(C)], 
This  is  referred  to  as  the  non-CTTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statuton' 
mandate  that  a  state  adopt  a  source 
categor\'  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory'  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  C3ne  provides  that  slates  must 
adopt  RACT  for  "any  category  of  VOC 
sources  "  covered  bv  a  CTG  issued  prior 
to  November  15.  1990  1182(b){2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources- 
covered  bv  a  CTG  issued  after  November 
15.  1990  [l82(b)(2)(B)|.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  bv 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  categon,'.  When  initially 
established.  RACT  was  clearlv  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTGs  to  simplif>  the 
process  for  states  such  that  thev  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category  "  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subjecf  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act.  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
categor\'  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993, 
stating  that  as  of  that  date  there  were  no 
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tipplicahle  sources  in  thi-  categor\'. 
Thercfrirp.  the  CnmmunvvfMlth  did  not 
adopt  a  categnrv  R.ACT  rf'^uiation  for 
natural  gas  yas  processing  plants. 

D  Cnmnwnt:  PonnFuture  cites  EPA 
rorrpspfindt'iirf  [Iptter  from  Marcia 
.Spink.  EF.\.  til  lames  Salvaggio,  DEP. 
Ufccmbcr  1.5.  1993]  to  the 
Commnnwf'alth  which  states  that 
►•stablishini;  <mv  dollar  figure  in  RACT 
guuiani.t'  will  not  provide  for  the 

automatic"  selection  or  rejection  of  a 
c DHtrol  tP(.hnnl(jgv  or  emission 
limitation  as  RACT  for  a  source  or 
snurcp  catfgorv  With  regard  to  the 
pfnns\  Ivania  DEP's  intent  to  finalize  a 
NOy  RACT  Guidance  Document  for 
implf-mfntation  of  its  NC)\  RACT 
rt'uulation,  EPA's  1993  letter  stated  that 
th»'  (in(  ument  could  improperly  be  used 
to  establish    bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
(  ategories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton.  it  provide  approxiinate 
ranges  bv  sourt;e  category.  PennFuture 
(  "mments  that  DEP  issued  its 

(kudance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NO\  Emissions."  March  11, 
1494.  and  on  pp.  8-9  states  that  the 
a(  reptable  threshold  is  Si  .lOO  per  ton. 
and  that  this  figure  applies  to  "all 
Muirce  categories."  PennFuturt;  notes 
that  HP.\  later  objected  to  the  Sl.500  per 
ton  methodology  as  "not  generically 
.n  I  eptable  to  EPA"  (letter  from  Thomas 
M,i-ian\ .  EPA.  to  James  Salvaggio,  DEP. 
luH''  J4    1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  thresliold  '  is  "inconsistent  with 
th.'  definition  of  RACT"  [62  FR  43134, 
^7-^H  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  R.ACT 
(leternunations  based  on  a  cost  per  ton 
method  th.it  EPA  had  previously 
re|e(  te.j   ,in<i  according  to  its  own 
'  le,trl\  "\presse<j  stand.irrl.  EPA  must 
IK  it  a[ipri'\e  KAfT  determinations  bv 
Penn>vl\ania  DEP  that  apply  this  .S150() 
per  ton  threshold.  The  commenter  states 
that  P'luiFi'  IF'   -  review  of  several  of 
\\\r  I  iirri  n'  1)1  i'  "valuations  indicate 
fh.it  th'  ( .ommonwealth  applied  this 
stand. ini  and  provides  the  e.xamples  of 
Dii(|uesne  Light — Elrama  (au.xiliary 
hoilerj.  .\lleghen\  l.udlum — 
Washington  (formerly  |essop  Steel). 
i'lnnFuture  asserts  EPA  must  reject  all 
[''•nns\  1\  ,inia  RACT  determinations 
<ip[il\  ini;  the  standard  of  .Sl.'iOO  per  ton. 
or  an\  <  .ther    bright  line"  approach,  as 
failing  t.i  tollow  EPA  proct'dures 
est<iblished  for  Ptmnsylvania  RjACT. 

Response  EP.-\  still  takes  the  position 
that  a  single  (  ost  per  ton  dollar  figure 
in,i\  nut   in  and  i-f  Its. 'If,  form  the  basis 
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for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EP.\ 
support  of  its  March  23.  1998 
rulemaking  |63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NO\ 
Emissions."  March  11.  1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA.  EPA  hirther 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
137891.  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  James  Salvaggio. 
DEP  to  David  Arnold.  EPA.  September 
10.  1997)  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  R.XCT 
determinations  and  notes  that  the  DEP's 
SI  500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Vallev  (Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  {see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14.  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley.  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma. 
Julv  15.  1994)  which  spoke  directly  to 
the  S1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit  These 
memoranda  explain  that  .ilthmigh  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  whic  h  would  ha\  e 
redut;ed  N()\  emissions  from  2.">4.7  tons 
per  year  to  115  tons  per  year  (by  3.t"o) 
at  a  cost  of  Si  355  per  ton  r(?duced.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  rediii  ed 
NO\  emissions  from  254.7  tons  per  \ear 
to  76  tons  per  vear  (by  69%)  at  a  cost 
of  S1684  per  ton  reduced.  The  DEP's 
July  15.  1994  interoffict;  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effec:tiveness 
screening  level  of  Si  500  per  ton  '   Tom  s 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  anv 
dollar  figure  in  RACT  guidance  will  not 


prcnide  for  an  "automatif  "  reje(  tion  of 
a  control  t(K:hnolog\-  as  RACT  for  ,4 
source." 

In  no  instance,  including  that  tor 
Duqucsne  Light — Elrama  (auxiliary 
boiler)  and  Alleghenv  Liidlum— 
Washington  (formeri\'  [essop  Steel),  has 
EPA  proposed  to  tipfirove  a  RACiT 
determination  submitted  by  the 
Commonwealth  which  was  based  sohdy 
on  a  conclusion  that  controls  that  cost 
more  than  Sl50()/ton  were  not  re(]uired 
as  Rj-\CT.  As  expKimed  in  the  response 
provided  in  section  11,  .-\  of  this 
document.  EPA  conducts  its  re\  iew  of 
the  entire  case-by-cas(?  RACT  SIP 
submittal  ine  iuding  the  sources 
proposed  RA(!T  plan  and  analyses. 
Pennsvlvania's  analyses  and  the  RACT 
plan  appro\al.  consent  order  or  permit 
itself  to  insure  th.it  the  recjuirements  ol 
the  SIP-ap[)ro\  ed  generic  RACT  h<i\  e 
been  followed  These  analyses  hot  onlv 
evaluate  and  ( (insider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technologic  al  feasibility. 
E.  Comment.' PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  bv  sources  subject  to 
RACT  must  be  surplus  to  all  appli(  able 
state  .ind  federal  retjuirenients   I  'nder 
Pennsvlvania  law.  KRCs  must  he 
siir[)lus.  permanent,  cjiiantified.  and 
Federallv  enforceable,  25  Pa, Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERC's  shall  be  included  in  the 
(  urrent  emission  inventor\ .  <nul  in.iv 
not  be  required  h\'  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration.  RFP.  emission  limit.ition 
or  (.ompliance  plans.  Emission 
reductions  necessarv  to  meet  NSPS. 
LAER.  RACT.  Best  Available 
Technology.  BACT  <uid  permit  or  plan 
.ipproval  emissions  limitations  or 
another  emissions  limitation  rec|uired 
bv  the  C;iean  Air  Aft  or  the  j  Air 
Pollution  CControl  Act]  may  not  be  used 
to  generate  ERCs.  23  Pa. Code 
127,207(l)(i).  To  hv  credit.ible,  KRCs 
must  surpass  not  only  RACT 
refjuirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  ( ommenis  that  some  of  the 
R,-\(T  evaluations  at  issue  in  the  (  urrent 
EPA  notices  purptjrt  to  establish  RACT 
as  a  baseline  for  future  ERCCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices. 
that  Pennsvlvania  and  EPA  have 
established  a  series  f)f  NO\-reducing 
rules,  in(  hiding  the  recent  C'hapter  145 
rule,  to  reduce  NO\  at  large  utility  and 
industrial  sources.  See,  for  example.  66 
FR  42415,  16-17  (August  13.  2001), 
Because  anv  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 


Federal  Register /Vol.  66.  No.  200/Tups(lav.  Ortnhcr   16    ^001  'Kulr-v  ,.ni)  Rr-^julafinn-  525:^ 


in  the  Pennsylvania  Cnde  pnni-iion  set 
forth  above.  DEP  and  EP.\  niu>t  not 
approve  ERC^s  unless  the\  sur[)ass  hU 
such  limitations  in  addition  to  ,ijiv 
limits  set  by  RACT 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination. 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  c;alculated  and 
assumefi  creditable  under  the 
(Commonwealth's  .SlP-appro\-ed  \SR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsvlvania  DEP's 
imjjlementation  of  its  afiprox'ed  SIP- 
appro\ed  WSR  and  ERC'  program 
indicates  that  the  Commonwealth 
c:alculates  and  credits  ERf's  in 
accordance  with  the  SIP-appro\ed 
criteria  for  doing  so  as  outlined  in 
PennFuturc's  comment.  No  source  for 
w  hich  EP.\  is  appro\ing  a  case-bv-case 
RAC'T  determination  should  assume 
that  its  R.ACT  ap[)ro\al  alone 
aut(miatic  alh  estnblishes  the  li.isi'hiif 
agauist  which  it  ma\  <  ah  Lilatc 
credit.ible  KRC.s 

F  C.oinnirnt:  Pennl'utuie  i  nuiments 
that  as  in  the  case  with  Penns\  1\  ,iiiia 
Power — Newcastle,  EPA  should 
compare  RACCT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
(  ontrol  strategies.  PennFuture  ctrntends 
that  VAW  previou^!v  disap[.)roved  a 
K.\(T  proposal  tor  the  Pennsyl\-nnia 
i'nwer— Newcastle  plant  |62  FR  4:fM.'iM 
(1997);  i-,3  FR  2:^(i(iH  (1998)1  and  that 
I-^P.X  did  so  on  the  basis  that  the  ai  id 
ram  [irogr.un  requires  more  stringent 
einissiiin  li.niits.  PennFuture  asserts  th.it 
while  EP.\  had  originalh  [iroposed  tu 
approve  this  propiis.d,  ,iii  ,uial\  si^  i  it 
comparable  boilers  and.  espe'  iall\    a 
comparison  to  Phase  11  emissinn  liniils 
under  the  acid  ram  program  led  EVA  to 
(  OIK  hide  that  the  R.-XCTF  proposal 
emissum  limits  were  loo  lenient.  (62  FR 
4.i9(il)   Therefore.  I'ennFiiture  r. (intends 
that  for  sources  subjet  t  to  the  ,n  id  ram 
jirogram.  EP.\  should  corisiiier 
emissions  and  control  stratet;ies  for 
compliance  with  a(  id  lam  emission 
limits  when  e\aluatiiig  propos.iU  fur 
I  ompliaiue  with  RA("T 

Rrsponsf:  Title  1\'  of  the  .Xct, 
addressing  the  acid  rain  program, 
contains  N()\  omission  requirements  fur 
utilities  which  must  be  met  in  >iii(lit!i>i} 
to  any  RAC'T  requirements  (see  \()x 
.Supplement  to  the  CJeneral  Preamble  at 
57  FR  r)5t>25.  Novemb(?r  25.  1992)   The 
A(  t  pro\ides  for  a  number  of  control 
programs  that  mav  affect  similar 
sources.  For  example,  new  sources  nia\ 
be  subject  to  new  smin  e  [jerformam  e 
standards  (NSP.S),  best  available  (ontroi 
technology  (B.\(T).  and  lowest 
achievable  emission  r.ite  (L.\FR)  Other 


controls,  under  sik  )■,  piMgrams  as  the 
ai  iif  r.iin  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  retjuirements  must  apply 
under  the  RACT  program  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACTT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  <i.  ♦.  rmination  for  FPNC 
(63  FR  2^ii(.'c   th.ii  the  discussion 
(OIK  iriimu  ,t\  I'lage  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsvlvania  Powers' — 
Newcastle  (PPNC)  RACT  determination. 
that  the  basis  for  disapproval  was  a 
euniparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits  In  fact,  EPA  stated  in  the 
August  IH.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
inform  ition.  it  would  be  erroneous  and 
pii  iiintiire  to  conclude  that  the  limits  in 
the  a(  id  rain  permit  are  RACTT."  (62  FR 
■It  4:^961).  EPA  clearly  staled  in  the  final 
liisajiproval  for  PPNCi  that  it  did  not  use 
,11  ill  rain  permit  limits,  or 
l'enns\  |\  ania  s  participation  in  anv 
other  NOx  control  program,  to 
determine  PPNC]  RACT  approvabilitv 
(t.3  FR  at  23670),  Nor  has  EPA  intended 
to  use  parti(  ipatiim  in  NCly  control 
programs  iiK  luding  ai  id  rain,  in 
detcniunnm  K.\(   I  t  u  i'i'NC  or  any 
other  sii!)|ci  I  sMiih 's  i;i',\  also  stated 
tti.it  til.'  .\|ini  ii)    !M'm.  PPNC 
(lisa[)[)rn\  a!  \^as  based  on  the  absence  of 
[lertiiient  ml  .iin.ition  regarding  a 
conquiten/eii  i  umbustion  optimization 
system  through  an  enforceable  permit. 
not  comparison  of  acid  rain  permit 
limits. 

(j.  ComiDfiit:  Corning-Chdrleroi — 
PennFuture  comments  that  in  its  RACT 
re\  icw  iiienKirandum.  DEP  found  that 
the  ( iin\  ersion  of  T.ink  #11  at  the 
( jirning  C'onsumer  Products  plant  in 
Charleroi  to  full  gas/oxygen  firing  with 
a  30"..  electric  boost  exceeded  RACTT 
leciuiremtmts  and  thus  the  reductions 
achitned  in  excess  of  RACTT  were 
eligil)le  tor  KRCs.  [Memorandum, 
Review  oi  RACTT  Application  and  ERC] 
Registr\  .\pplication,  Barbara  Hatch. 
DFP.  .SeptiMuber  26.  1995, |  PennFuture 
notes  that  EP.\  staff  critiqued  this 
finding  based  on  the  lack  of  "an 
adecpiate  economic  denKinslration  that 
the  costs  of  gas/oxygen  firing  were 
higher  th.iri  those  of  controls  generally 


considered  RACT  "  (Letter  from  Ray 
Chalmers.  EPA,  to  lohn  Slade.  DEP. 
March  25,  1999,  p.  1.)  PennFuture 
further  notes  that  EPA  also  questioned 
the  baseline  used  for  the  RACT/ERC 
determination,  and  pointed  out  that 
"Corning  would  appear  not  to  be 
eligible  for  ERCs  "  if  NQ\  emission 
inventory  data  were  used  to  determine 
the  baseline,  PennFuture  contends, 
therefore,  that  unless  DEP  has  provided 
specific  additional  information  to  EPA 
justifying  its  findings  on  RACT  and  the 
emissions  baseline.  EPA  must  not 
permit  the  installation  of  this 
technology  to  be  the  basis  for  anv  ERCs. 
flesponse.  The  Pennsylvania  DEP  has 
provided  specific  additional 
information  justifying  its  RACT 
determination  for  the  CCorning-Charleroi 
plant's  Tank  #11  which  has  been  placed 
in  the  Administrative  Record  for  this 
rulemaking.  That  information  consists 
of  a  March  11,1 998  letter  from  Corning 
Incorporated  with  enclosures  labelled 
Exhibits  A— D  which  provide 
supplemental  technical  and  economic 
analyses  of  the  overall  conversion  of 
Tank  #1 1  from  a  gas/air  fired 
regenerative  furnace  to  a  gas/oxv  direct 
fired  furnace.  The  information  prcjvided 
also  indicates  that  the  redesign  and 
rebuild  of  Tank  #11  to  a  gas/oxv  direct 
fired  furnace  results  in  reduction  of 
natural  gas  consumption  fmm  27,  600 
cfh  to  17.  000  cfh.  The  conversion's 
capital  investment  and  associated  costs 
when  compared  to  the  total  tons  of  NC)\ 
reduced  result  in  a  cost  figure  of  S2589 
per  ton  of  VC)C  reduced.  EPA  has 
concluded  that  the  DEP's  RACT 
determination  for  this  installation  is 
consistent  with  EPA's  interpretation 
that  RACT  represents  controls  that  are 
technically  and  economically  feasible, 
definitions,  provisions  and  procedures 
of  it  SlP-approved  generic  RACT 
regulation.  EPA  does  agree  with 
PennFuture  that  regardless  of  the  SJP- 
approvod  RACT  determination. 
Pennsylvania's  SlP-approved  NSR  and 
ERC  Program  would  not  allow  DEP  to 
approve  ERCs  from  any  sourt;e  where 
the  claimed  emission  reductions  were 
calculated  from  a  baseline  higher  than 
the  emissions  data  of  the  relevant 
pollutant  for  that  source  in  the 
nonattainment  area's  baseline  inventory 
used  to  develop  control  strategy  SIPs 
(e.g..  the  rate  of  progress  plans  and 
attainment  demonstration).  Such 
reductions  would  not  pass  the  test  cjf 
being  surplus.  Moreover,  if  additional 
requirements  beyond  RACT.  such  as 
MACT.  were  to  he  promulgated  and 
applicable  to  the  RACT  subject  source 
or  process;  the  emission  reductions 
achieved  between  complying  with 
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RACT  drill  thf  n>'\\  mnr(>  stringent 
rpquirpm<'nts  wmihi  nnt  he  eligible  as 
ERCs  under  Pennsvlvrfnid's  SIP- 
dpproved  NSR  and  ERC  Program. 

MI.  Final  Action 

EPA  i>  ,ipprr)ving  the  revisions  to  the 
Pennsvlvdnia  SIP  submitted  by  PADEP 
tf)  establish  and  require  VOC  and  NO\ 
R.\rT  for  ten  mdjor  i  if  Mniri  •'>>  lorated 
in  the  Pittshuruh  af-i    KPA  ;-  approving 
these  RA('T  SIP  submittals  because 
PADEP  and  ACHD  established  and 
imposed  these  RA('T  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-dpproved  R.-\CT  regulations 
applicable  to  these  sources.  The 
Commfinwealth  and  the  County  have 
dlsr)  imposed  record-keeping, 
monitoring,  and  testing  requirements  on 
these  sufficient  to  determine 
compliance  with  the  applicable  RA(T 
determination^ 

IV.  Administrative  Requirements 

Under  Executive  Order  lJ86b  (5B  FK 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatorv  dc;tion"  and 
therefore  is  not  sub|e(  t  to  review  bv  the 
Office  of  Management  and  Budget   For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  M21  1, 
■  .Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  .Supply. 
Distribution,  or  Use"  (66  PR  28355,  May 
22.  2001 :  This  ar  tion  merelv  approves 
state  law  ds  m^'etlng  Federal 
requirements  and  imposes  no  additicmal 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
.Admini-itrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U  S.C.  601  ft  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  d*<ditional  enforceable  duty  beyond 
that  required  h\  -tdU'  Idw   it  does  not 
(.ontain  diu  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  des(  ribed  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  ha\e  tribal  implications  because  it 
will  not  have  i  -uiistantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  betwt'fn  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  priwer  and 
responsibilities  between  the  Federal 
Oo\ernment  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  B7249.  November  9.  2000).  This 
action  also  does  not  hd\t'  Federdlism 
implications  hecduse  it  does  not  have 
substantial  direi  t  t'ffe(  ts  on  th''  States, 


on  the  relationship  betwreen  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant.  In  reviev^ing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  (dean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  C^ongressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
tvpes  of  rules;  (1)  Rules  of  particular 
applicabilitv;  (2)  rules  relating  to  agenc  v 
management  or  persrmnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substdnti.dlv  affect 
the  rights  or  obligations  of  non-ag>'n(,v 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicabilitv  establishing  source- 
specific  requirements  for  ten  named 
sources. 


C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
apprtjpriate  circuit  by  December  17. 
2001.  Filing  a  petition  for 
reconsideration  bv  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpfme  the  effec:tiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  ten  individual  sources  in 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  bv  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Urtl.-d:  C)(t(it)er  ,T.  2001, 
Thomas  t.  V  nitaggio, 

Ai  tinn  Hi'iiional  AHmini''tnit()r.  Rroion  III 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

.-Xuthority:  42  I    S C  "401  et  seq. 

Subpart  NN — Pennsylvania 

2  Section  52.2020  is  amended  by 
adding  paragraph  ((,)(167)  to  read  as 
follows; 

§52.2020    Identification  of  plan. 

***** 

(c)  *    *    * 

(167)  Revisions  pertaining  to  VOC  and 
NOx  RrACT  for  major  sources,  located  in 
the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protec  tion  on  March  21. 
1996.  lulv  1.  1997.  April  9.  1999  and 
April  19.'2001. 

(i)  lncf)rporation  bv  reference. 

(A)  Letters  dated  March  21.  1996.  July 
1 .  1997.  April  9.  1999  and  April  19. 
2001  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  source-specific  VOC  and.'or 
NOx  RACT  determinations,  in  the  form 
of  plan  approvals,  operating  permits, 
and  consent  orders. 

(B)  Plan  approvals  [?A\.  Operating 
permits  (OP),  or  Consent  Orders  (CO)  for 
the  following  sources; 
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mihitioiv 


j.r'f 


(1)  Anc  hiir  (ilais  Container 
Corporation..  Plant  5.  PA-2()-()(K)-1  IM 
effective  Deccmbi-r  20.  14t)() 

(2)  Anchor  Hocking  Specialtv  Class 
Co  .  Phoenix  Glass  Plant,  ()P-04-000- 
im4,  <-ff(Htive  Oc:tobiT  13.  199.T 

[3]  Oirning  f'onsunior  ProducK 
Company.  Charlor.ii  Plant  ,  PA-H3-000- 
1 10.  effective  |<inu,ir\  4  1M9().  except  for 
the  third  sentence  nt  i  muiition  3  (which 
referenci's  conditmn  l.'.j.  and  conditions 
.T.  ('■>.  7.  1  3  in  their  entiret\ . 

(-/)  General  Electric  f^ompaiu.  (.,()- 
251,  effective  D'h  .-inher  19.  1996.  except 
fur  (  ondition  2."). 

!  li  (ilenshaw  C;ia>;^  Comi:><in\ .  hic. 
C()-270.  effective  Mao  ii  10.  2000 
except  for  condition  2.5. 

(6)  Guardian  Industries,  Corp  (.()- 
242.  effective  .-Xu.yust  27,  1996.  e.xcept 
tor  (.onditions  2.5, 

(7)  Allegheny  County  Sanitary 
Authority  C()-222.  effective  Ma\  14, 
1040.  e\i  ept  for  (ondition  2.5. 

[H]  Bro\vning-Ferri^  Industrie^  . 
Findlay  Township  Landfill.  C(J-2.ilA. 
effective  April  28.  1997.  except  for 
condition  2.5 

(.'')  ('hamher^  Hex  elo()iiii'rit  (  niiiji.un  . 
Monroxille  Borough  LandtiU.  C()-253. 
efter  ti\c  D(H:ember  30.  1990,  except  for 
(  ondition  2.5. 

no)  Kelh  Run  Sanitation.  Forward 
Township  Landfill.  fX)-236.  effective 

I.illliar\   2  ^.    !0M7    e\(  ept  Inr  I  liiiditlnii 
2.5, 

(ii)  .additional  Maten.iK-— ( Jth'T 
materials  sulinutted  In  the 
Cnmmnnwealth  nf  Pimu'^v  1\  aim  m 
support  of  and  pertaimny  tn  tiv  K.\(  !T 
determinations  tor  the  -duK  ,■>  listed  m 
i)aragraj)h  (c)(  l()7)ii)jH)  nf  thi>  mm  tiun 

II  R  l)(i<    (11-2.5.S77  Filed  10-15-01;  8:43  ami 

BILLING  CODE  6560-50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  233.  FRL-7084-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  York 
Ozone  State  Implementation  Plan 
Revision;  Delay  of  Effective  Date  and 
Extension  of  Comment  Period 

agency:  En\ironmental  Protection 
Agent  y  (EPA), 

ACTION:  Dela\  of  i-ffet  lu'e  date  aihI 
extensKui  of  comment  [)eriod 


summary:  Due  to  the  tragic  ex'ents  of 
.September  11.  2001  and  the  resulting 
teinporarv  closure  of  the  Region  2  offii  e 
of  the  Environmental  Protettioii  .Xuem  \ 
(EPA)  in  New  York  Cit\  and  the 
disruption  of  mail  deli\er\  <md 


telephone  service,  the  EPA  is  extending 

the  comment  period  o£a  revision  to  the 
.\ew  "i'ork  State  Implementation  Plan 
and  delaying  the  effective  date. 
DATES:  The  effective  date  of  the  direct 
final  rule  published  on  September  25. 
2001  at  Hfi  FR  48957  is  delayed  until 
December  17.  2001  unless  adverse 
comments  are  received  by  November  15. 
2001.  If  EPA  receives  such  comment. 
EPA  u  ill  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
pu'ihi  th.it  this  rule  will  not  take  effect. 
ADDRESSES:  .Ml  comments  should  be 
addressed  to:  Raymond  Werner,  Chief. 
Air  Programs  Branch.  Environmental 
Protection  Agency.  Region  2  Office.  290 
Broadway.  New  York.  New  York  10007- 
1806. 

Copies  of  the  State  submittals  are 
available  for  inspection  at  the  Region  2 
office  in  New  York  City.  Those 
interested  in  inspecting  these  submittals 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  bv  sending  a 
message  to  Paul  Truchan  at 
Inn  him  pauMepa.gov  OT  Kirk  Wieber  at 
nirhrr  kirkfiepa.gov.  The  office  address 
is  290  Broadway.  Air  Programs  Branch. 
25th  Floor,  New  Ynrk.  New  York 
10007-1806, 

Copii's  of  the  .state  submittals  are  also 
available  tor  inspection  at  the  .state 
office:  New  York  State  Department  of 
Environmental  Conservation,  Division 
of  .\ir  Resources.  625  Broadwav.  2nd 
flnnr,  All)an\  .  Nrw  >nrk  122,33 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Wh'ht'i.  .\ir  Prdgr.iiiis  Braiv.  Ii 
Eiu  ironmental  Protection  Agency.  290 
Brna(t\v,iy.  25th  Floor.  New  York.  New 
York  10007-1866.  telephone,  (212)  637- 
4249. 

l),llM<)    f),  l,il„.r  II     .'(Kn. 

\\  illiam  )    Miis/\  nski, 

Atliiifi  Hfgioiuil  Adiiiinislrator.  Ri'fiion  2. 

I|-K  1),.,    (.|_j-,.i»,(if  !i-.|  10-1,5-01:  8:4.'>  ami 

BILLING  CODE  5560  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA041-4178:  FRL-7083-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  Reasonably  Available 
Control  Technology  Requirements  for 
Volatile  Organic  Compounds  and 
Nitrogen  Oxides  in  the  Pittsburgh- 
Beaver  Valley  Area 

agency;  Em  iroiimentdl  Protection 
Agencv  (EPA). 


ACTION   i'inal  rule. 

Summary:  EPA  is  removing  the  limited 
status  ot  its  approval  of  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  revision  that 
requires  all  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NO\)  to  implement  reasonablv 
available  control  tei:hnologv  (RACT)  as 
it  applies  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area  (the 
Pittsburgh  area).  EP.A  is  proposing  to 
convert  its  limited  approval  of 
Pennsylvania's  VOC  and  N(K  RACT 
regulations  to  full  approval  b(?cause  EPA 
has  approved  all  of  the  case-by-case 
RACT  determinaticms  submitted  bv 
Pennsylvania  for  the  affected  sources 
located  in  the  Pittsburgh  ansa.  The 
intended  effect  of  this  action  is  to 
remove  the  limited  nature  of  EPA's 
approval  of  Pennsylvania's  VOC  and 
NO\  RACT  regulations  as  they  apply  in 
the  Pittsburgh  area. 
EFFECTIVE  DATE:  This  final  rule  is 
effe(  ti\e  nri  November  15,  2001. 
ADDRESSES   I  opies  of  the  documents 
reie\  ant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency.  Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  1910:?; 
Allegheny  County  Health  Department. 
Bureau  of  Environmental  Qualitv. 
Division  of  Air  Quality.  301  39th  Street. 
Pittsburgh,  Pennsylvania  15201;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Qualitv.  P.O.  Box  846H.  400  Market 
"'■■     •    "  irrishuru  l'i'nns\l\ania  17105. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Marcia  Spink  .  (215)  K14-2104  or  by  e- 
mail  at  spink.man  ia4?epa.gov. 
SUPPLEMENTARY  INFORMA'HON: 

1.  Hd(  kground 

On  August  24.  2001  (66  FR  44578), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  Stale  of 
Pennsylvania.  The  NPR  proposed  to 
remove  the  limited  status  of  EPA's 
approval  of  the  Commonwealth  of 
Penn.sylvania  SIP  nnision  that  requires 
all  major  sources  of  VOC  and  NO\  to 
implement  reasonably  available  control 
technt)logy  (RACT)  as  it  applies  in  the 
Pittsburgh  area.  The  rationale  for  EPA's 
proposed  action  is  explained  in  the  NPR 
and  will  not  be  restated  here.  No  public 
( nmments  wern  received  on  the  NPR. 

II    i  inal    \t  tidii 

EPA  is  converting  its  limited  approval 
of  Pennsylvania's  generic  VOC  and  NOv 
RACT  regulations,  25  Pa  Code  Chapter 
129,91  through  129.95.  to  full  approval 
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as  they  apply  in  the  sevpn-cnuntv 
Pittsburgh-Beaver  V'dllev  ozone 
nonattainment  area,  EPA  has  approved 
all  of  the  case-bv-case  R>\CT 
determinations  submitted  bv  PADEP  for 
affected  ma|or  sources  of  NOx  and/or 
VOC  sources  located  in  Allegheny, 
Armstrong.  Braver.  Butler.  Fayette, 
Washington,  and  Westmoreland 
Counties,  the  seven  counties  that 
comprise  the  Pittsburgh  ar'M 

III.  Administrative  Requirements 

/•\,  General  Bequirpments 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  199,3).  this  action  is 
not  a    significant  regulatorv  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  For 
this  reason,  this  action  is  also  not 
subiect  to  E.xecutive  Order  13211, 
"Actions  Cioncerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28,555,  May 
22.  2001),  This  action  merelv  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  bev(jnd  those  imposed  by 
state  law   Ac:c:ordinglv,  the 
.Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  (m  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
.\t  t  (5  U  S.C.  601  et  seq].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  requiriMJ  bv  state  law.  it  does  not 
contain  an\  unfunded  mandate  or 
signifii  antlv  or  unicjuelv  affect  small 
go\'ernments,  .i-^  dfsi  ribed  in  the 
L'nfunded  Mamiates  Reform  Act  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  ha\e  ,i  substantial  direct  f'ffect 
rm  one  or  mor*'  Indian  tribes,  on  the 
relationship  b»'twt"»n  the  Federal 
(iovernment  and  Indian  tribes,  or  on  the 
distribution  of  povvt-r  and 
responsibilitit.'s  between  the  Federal 
CJovernment  and  Indian  tribes,  as 
specified  bv  E]xec;utive  Orrier  13175  (65 
FR  67249.  November  9.  20001  This 
action  rdsfi  does  not  have  Federalism 
implic.ituins  Imh  ause  it  does  not  have 
substantial  dircc  t  effects  on  the  .States, 
on  the  r''l<itionship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibility's  among  the  various 
le\fls  of  !;(i\  rrnnient,  as  specified  in 
E\"(  utiv"  Order  1,1132  (64  FR  43255, 
.August  10   1999)  This  action  merely 
approves  a  state  rule  implementing  a 
Fecieral  standard,  and  does  not  alter  the 
relationshi|-)  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  .\<  t   This  rule  also  is  not 


subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23,  1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  applv.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Art  r)f  1995 
(44  U.S.C.  3501  et  seq). 

B.  Submission  to  Congress  and  thf 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  vvhii  h  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 
"ma)ur  rule    as  defined  by  5  U.S.Ci. 
804(2). 

C.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affe(  t  the  finalitv 
of  this  rule  for  the  purpi^es  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effe(  tiveness  of  such  rule 
or  action.  This  action  converting  EPA  s 
limited  approval  of  Pennsvlvania's 
generic  VOC  and  NOx  RAfT 
regulations,  25  Pa  Code  Chapter  129.91 
through  129.95,  to  full  approval  as  they 
apply  in  the  seven-county  Pittsburgh- 


Beaver  Valley  ozone  nonattainment  area 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone. 

UatHil:  Oitohtir  3,  201)1 
Thomas  C.  Voltaggio, 

.\rtin'.<  Hi'gional  Administrator.  Hi-'nion  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

,\ulhority:  42  I    Si'.   "4(11  rl  seq. 

Subpart  NN — Pennsylvania 

2   Section  52.2027  is  amended  bv 
adding  the  following  paragraph  (a)  to 
read  as  follows: 

§  52.2027    Approval  Status  of 
Pennsylvania's  Generic  NOx  and  VOC 
RACT  Rules 

(a)  Effective  November  15.  2001.  EPA 
removes  the  limited  nature  of  its 
approval  of  25  PA  Code  of  Regulations. 
Chapter  129,91  through  129.95  (see 
i^  52,2020  (c)(129))  as  those  regulations 
applv  to  the  Pittsburgh-Beaver  Valley 
area.  f;hapter  129  91  through  129,95  of 
Pennsvlvania's  regulations  are  fully 
approved  as  thev  applv  in  Allegheny, 
Armstrong.  Bea\er.  Butler.  Fayette. 
Washington,  and  Westmoreland 
(>ounties.  the  seven  (ounties  that 
c:omprise  the  Pittsburgh-Beaver  Valley 
area. 

(b) [Reserved! 

FK  Dim     (n-2")HMH  [lied  1U-1,5-U1:  8:4j  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket*  VT-020-1 223a;  FRL-7077-4A] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  publishes  regulations 
under  sections  11 1(d)  and  129  of  the 
Clean  .Air  Act  requiring  states  to  submit 
plans  to  EPA.  These  plans  show  how- 
states  intend  to  control  the  emissions  of 
designated  pollutants  from  designated 
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fdciiitics.  On  Iiinc  r>.  2001,  the  Statt;  nf 
X'crmont  submitted  a  negati\p 
(it-claration  adoquatelv  cprtifvinL;  that 
tlicrc  are  nn  small  municipal  waste 
combustors  (^mall  MVVds)  located 
within  its  bnundarics.  EPA  is  appro\inu 
Vermtints  neuative  declaration. 
DATES:  This  direct  final  rule  is  effectiv 
on  December  17,  2001  without  further 
notice  unless  EPA  rec:eives  sij^nihc  ant. 
material  and  ad\erse  comment  b\ 
November  15,  2001    If  EPA  receives 
adverse  comment  by  the  aho\(!  date.  \\f 
will  publish  a  timeK  withdrawal  of  the 
direct  final  rul(>  in  the  Federal  Register 
and  inform  the  ()ubli(  that  the  rule  will 
not  take  effet  t. 

ADDRESSES:  Vou  should  address  vour 
written  comments  to:  Mr,  Steven  Ra|)[). 
C^hief,  Air  Permits  Program  L'nit,  ()fh(  e 
of  Ecosystem  Prote(  tirm,  1'  S  PH^.X  One 
Congress  Street.  Suite  1 100  (C.APl, 
Boston.  MA  021 14-202  ^ 

Copies  of  the  documents  rele\  ant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  a[)[)ointment  at  the  Offic(>  of 
E(  os\stem  Proteition.  \'  S 
Environmental  Protection  Agem  \ . 
Reojon  1.  One  Congress  Street,  llth 
floor.  Boston.  MA 

FOR  FURTHER  INFORMATION  CONTACT:  iohn 
I,  Coun  ler,  (HI  7)  '(18-1059. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

i   \\  hai  ,ii  I  lull  i.s  l.l'.X  taking  today? 

II   What  is  the  origin  of  the  requirements? 

111.  When  did  the  small  MWC:  requirements 

first  become  known? 
I\'  When  did  Vermont  sul)niit  its  n(!galivH 

declaration? 
\    .Xdministrative  RequiremenN 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  neg.itne 
declaration  of  air  emissions  from  -in.ill 
MWCs  submitted  b\  the  State  ,,| 
\'ermont 

EP.\  IS  publishing  this  negative 
declaratitm  without  prior  proposal 
because  the  Agent  \'  \ie\'  s  this  as  a 
noncontro\ersial  amendment  .utd 
.mticipates  no  adverse  comments. 
However,  in  the  proposed  rules  sectmn 
of  this  Federal  Register,  EP.-\  is 
publishing  a  separate  dot  ument  that 
will  serve  as  the  proposal  to  approve 
this  negative  de(  laratiim  should 
relevant  adverse  comments  be  fUed   II 
EPA  receives  no  significant,  material,  or 
adverse  comment  by  November  15, 
2001.  this  action  will  be  effective 
December  17.  2001 

If  EPA  receives  signdicant,  material, 
and  adverse  comments  by  the  above 
date,  we  will  withdraw  this  action 
before  the  effective  date  bv  publishing  a 
subsequent  do(  ument  in  the  Federal 


Register  that  u  ill  withdraw  this  final 
action.  EPA  will  .iddressall  public 
comments  recen  ed  m  a  subsequent 
final  rule  based  on  the  parallel  proposed 
rule  published  in  today's  Federal 
Register.  EPA  will  not  institute  a  second 
1  nmiiient  period  nn  this  action,  Anv 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  December  17.  2001. 

II,  What  Is  the  Origin  of  the 
Requirements? 

I'lider  se(  ti.in  1 1  l!(i)  oi  the  Clean  Air 
.\(  t.  KVA  piihlis|ii>(i  regulations  at  40 
CFK  part  hi),  subpart  H  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  fa(  ilities.  In  the  event  that  a 
state  does  nnt  have  a  particular 
designated  ta(  ilitv  lo(,ated  wifhin  its 
boundaries,  EP.\  requires  that  a  negative 
dei  lar  ition  be  submitted  in  lieu  of  a 
(.ontrol  plan 

III,  When  Did  the  Small  MWC 
Requirement-^  First  Bet  ome  Known? 

( )n  .\ugust  30.  1999  (64  FR  47233). 
EP.\  (iroposed  emission  guidelines  for 
small  M\V( '  unit>-  with  an  individual 
unit  ( ,ipa(  itv  nf  !5  to  250  tons  per  day. 
This  ai  tion  would  enable  EPA  to  list 
small  MWCs  as  designated  facilities, 
EP.\  spe(  ified  particulate  matter. 
ojiat  itv .  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 
dioxins  furans  as  designated  pollutants 
t)v  pro[)osing  emission  guidelines  for 
existing  small  MWCs,  These  guidelines 
were  published  in  final  form  on 
December  fi   2nno  (65  FR  76378), 

I\',  When  Did  Vermont  Submit  Its 
Negative  De(  laralion? 

( )n  lum  3   20(11,  the  Vt'rmont  Agencv 
oi  Natural  Kesnurces  (ANR)  submitted  a 
letter  t  ertifv mt;  that  there  are  no 
existing  small  M\\  (  ^  ^libiect  to  40  CFR 
pari  60,  subpart  H   i  1'  \  is  publishing 
this  negative  iie(  laratimi  at  40  CFR 
f)2  1 1460  Section  i^^  Hi    |iiovides  that 
\v  hen  no  such  designatiLi  facilities  exist 
within  a  state's  boundaries,  the  affected 
slate  mav  submit  a  letter  of  "negative 
<ie(  laration"  instead  of  a  control  plan. 

V.  Administrative  Requirements 

A   Exfi  uti\>  (  Hdrr  1J866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
<i(  tion  from  Exet  utive  Ordi'r  12866, 
entith'd  'Reguiatiirv  Planning  and 

Review 

B    hxr,  lltnr  (  Udry  ].n32 

IViier.ilisin  ((.4  i-R  4,^255.  August  10. 
IMq'j)  rev  (ikes  and  replaces  Executive 


Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government   "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  sub.stanfial 
direct  compliance  costs,  and  that  is  not 
required  by  .statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  loc^l  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  pn»empts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Exec;utive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  130-15 

Protection  of  Childr«!n  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant  "  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  .safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  sunjecl  to  Executive 
Order  13045  be<:au,se  it  does  nut  involvo 
decisions  intended  to  mitigate 
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environmental  health  or  safety  risks  that 
EPA  has  reason  to  belie\-e  may  have  a 
disproportionate  effecl  on  children. 

D  Espcutivp  Ordpr  1  i()H4 

Under  Executive  Order  13084.  EPA 
mav  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniqueK-  affects  the 
communities  of  Indian  tribal 
government-^,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pav  the  direct  compliance 
c  osts  incurred  by  the  tribal 
gn\f>rnmt'nts   If  thf  mandate  is 
unfunded.  EPA  must  pro\ide  to  the 
C)ffi(  r  of  Management  and  Budget,  in  a 
separatt-K-  identified  section  of  the 
preamblf  ti  the  rule,  a  description  of 
th*'  fxtent  I  if  EP.V's  prior  consultation 
with  r''pres(>ntati\ps  of  affected  tribal 
governments,  i  ^ummary  of  the  nature 
of  their  (.nn(f'rns.  and  a  statement  , 
supporting  the  need  tn  i>sue  the 
regulation.  In  addition.  Executive  Order 
1 1084  requires  EP.A  to  develop  an 
effe(;ti\e  process  permitting  elected  and 
other  representatives  of  Indi.in  tribal 
g!i\ernments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatnrv  policies  on  matters  that 
smnifuantlv  or  uniquely  affect  their 
( (immunitie- 

Todavs  action  does  not  create  any 
new  requirements.  Thus,  the  action  will 
not  signifu  anth  nr  uniquely  affect  the 
(  ommunitii's  ni  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Execaitive  Order  13084  do  not  apply  to 
this  rule. 

f  Rt'<;ulnton.-  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.r  BOO  pt  sef/  .  Ef'A  must  prepare 
a  regulatf)ry  flexibilit\'  an.ihsis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604   .Mternativelv.  EPA  mav  certifv 
that  the  rule  will  not  ha\e  ,i  significant 
impact  on  a  substantial  number  of  small 
entities.  .Small  entities  include  small 
businesses,  small  not-fnr-prnfit 
enterprises,  and  go\ernment  entities 
with  )ur!sdic;tion  over  populations  of 
less  than  50.000. 

Negative  declaration  approvals  under 
section  1 1 1(d)  of  the  (".lean  .Mr  .Xct  do 
not  create  anv  new  re()uirements  for  an\ 
entity  affected  bv  this  rule,  including 
small  entities.  Furthermore,  in 
developing  the  small  MWf"  emission 
guidelines  and  standards.  EPA  prepared 
a  written  statement  pursuant  to  the 
Regulatorv  Flexibilitv  .\<\  which  it 
published  in  the  1497  promulgation 
notice  [sff  62  FR  48348!   In  accordance 


with  EPA's  determination  in  issuing  the 
1997  small  MWC  emission  guidelines, 
this  negative  declaration  approval  does 
not  include  any  new  requirements  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Therefore,  because  this  approval  does 
not  impose  any  new  requirements  and 
pursuant  to  section  605(b)  of  the 
Regulatorv  Flexibility  Act.  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  impac  t  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  lavN'  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mav  result  in  estimated  costs  to  Stale, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantlv 
or  uniquely  impacted  on  by  the  rule. 

EPA  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Thus,  this  action  is  not  subject 
to  the  requirements  of  sections  202,  203, 
204,  and  205  of  the  Unfunded  Mandates 
Act. 

G.  Submission  to  Congress  and  iht- 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(l  )(A).  as 
amended  bv  the  Small  Business 
Reguiatcjrv  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  rejinrt  ((intaining 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
Cltmeral  of  the  General  Act:ounting 
Office  prior  In  puhlu  ation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


H.  Xational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  1995  ( "NTTAA  ■).  Public  Law 
104-113,  section  12(d)  (15  LJ.S.C.  272 
note)  directs  EPA  to  use  voluntarv 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  X'oluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  bv  voluntarv  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
flongress.  through  OMB.  expl.inations 
when  the  Agenc;\-  decades  not  to  use 
av.iilable  and  applicable  voluntarv 
c  rinsensus  standards. 

In  approving  or  disapproving  negative 
declarations  under  section  129  of  the 
f^lean  Air  Act.  EPA  does  not  have  the 
authoritv  to  revise  or  rewrite  the  .Slate's 
declaration,  so  the  Agency  does  not 
have  authority  to  require  the  us(>  of 
particular  \-oluntarv  consensus 
standards.  Ac  cordingly.  EPA  has  not 
sought  to  identify  or  require  the  Statu  to 
use  voluntarv  conscmsus  standards. 
Therefore,  the  requirements  of  the 
\TT.\A  are  not  applicable  to  this  final 
rule 

/  Executive  Order  1321 1  I  Energy 
Effect  si 

This  rule  is  not  subjcnt  to  E\ec:utive 
Order  13211.  "Actions  Conc:erning 
Regulations  That  Signific;antl\'  Affect 
Energv  Supplw  Distribution,  or  Use"  (66 
FR  28355  (Mav  22.  2001))  because  it  is 
not  a  signific;ant  regulatorv  artiim  under 
Execaitive  Order  12866. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
,\ir  Act,  petitions  for  judicial  review  of 
this  action  must  be  filinl  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
2001 .  Filing  a  petition  for 
rt;consideration  bv  the  .administrator  of 
this  final  rule  does  not  affec:t  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  bo  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2)),  EPA 
encourages  interested  parties  to 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 


Federal  Register/ Vol.  66.  No.  20Q/TupsdHV.  C)ctol).'r   l(). 


.'00  ■ 


H'"_;ii!atinn^ 


ri2j:r 


the  comment  period  allowed  for  m  the 
prtiposal 

List  of  Subjects  in  40  CFR  Part  62 

En\ironmental  protection. 
Administrative  practice  and  procedure. 

Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkiM'ping 
requirements.  Waste  treatmi-nt  ami 
disposal. 

Uated:  September  26,  2001. 
Robert  VV.  \  arnev. 

lh'<^i()!](i't  Adniinistnilor.  Rr^lnn  I 

W  CFR  part  62  nf  the  Code  nf  Icderal 
Regulation^  is  amended  as  follows; 

PART  62— [AMENDED] 

1,  The  authority  (  il.ition  tor  part  62 
continues  to  read  as  follows: 

Authoritv:  A2  li.S.(..  r4Ul-7(i42. 

Subpart  UU— Vermont 

2.  Subpart  L"l'  is  amended  h\  .tdding 
a  new  *?  62.1 1 460  and  a  new 
undesignated  center  heading  to  ri'ad  ,1^ 
follows: 


Municipal  Waste  Combustor  Emissions 
From  Existing  Small  Municipal  Waste 
Combustors  With  the  Capacity  To 
Combust  Between  35  and  250  Tons  per 
day  of  Municipal  Solid  Waste 

§62.11460    Identification  of  Plan-negative 
declaration. 

On  June  5.  2001.  the  Vermont  Agent  \ 
of  Natural  Resources  submitted  a  letter 
certifying  that  there  are  no  existing 
small  municipal  waste  combustors  in 
the  state  subject  to  the  emission 
guidelines  under  part  60.  subpart  B  oi 
this  chapter 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7083-8] 

Project  XL  Site-Specific  Rulemaking 
for  Weyerfiaeuser  Company  Flint  River 
Operations;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical  corrections. 


SUMMARY:  This  document  contains 
technical  corrections  to  the  final  site- 
specific  rule  published  in  the  Federal 
Register  of  Wednesday,  [une  27.  2001 
for  the  Weyerhaeuser  C^ompanys  Flint 
River  Operations  in  Oglethorpe,  Georgia 


(Weyerhaeuser).  The  June  27.  2001  final 
rule  approved  revisions  to  the  National 
Emission  .Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  which  control 
hazardous  air  pollutant  (HAP)  emissions 
from  the  pulp  and  paper  industry  for 
Weyerhaeuser's  Flint  River  Operations 
as  one  of  EPA's  steps  to  implement 
Weyerhaeuser's  XL  Project. 

Today's  rule  corrects  typographical 
errors  in  two  dates  that  appear  in  the 
June  27.  2flin.  final  rule. 
EFFECTIVE  DATE:  October  16,  2001. 
ADDRESSES:  A  docket  containing 
supporting  information  used  in 
de\  eloping  the  final  Project  XL  Site- 
Specific  Rule  for  Weyerhaeuser  and  this 
technical  correction  is  available  on  the 
world  wide  web  at  http://^\^\^^•. epa.gov/ 
I'miri  tXL  It  is  also  available  for  public 
in>[i(H  tion  and  copying  at  the 
En\  ironmental  Protection  Agency. 
Region  4.  ()1  Forsvth  Street.  Atlanta 
Georgia.  M)M)A:  and  at  the 
Ln\  ironiin'iit-il  i'mtiM  tion  Agency 
Headquarl'T-.  401  M  Stn>et.  SVV.."Room 
M)7  A  West  To\N..|,  W.ivhington.  DC 
2()4hO  Persons  wishing  to  view  the 
materials  at  the  Georgia  location  are 
encouraged  to  contact  Mr.  Lee  Page  in 
ad\ance  at  (404)  .562-91,^1.  Persons 
wishing  to  view  the  materials  at  the 
Washington.  Dt^  location  are  encouraged 
to  contact  Ms.  Kristina  Heinemann  in 
advance  at  (202)  260-5355.  A 
reasonable  fee  m,i\  Ic  i  barged  for 
I  op\ing, 

FOR  FURTHER  INFORMATION  CONTACT:  \!r 

Lee  Page.  Einironmental  Protei  tion 
.\gency.  Region  4.  Ait.  Pesticides  and 
Toxics  Management  Division.  61 
For'ivth  Street.  Atlanta.  GA.  30.10.-!  404- 
,")62-9i:U  and  poge./pp/'epa.gor 
SUPPLEMENTARY  INFORMATION:  Todays 
ai:tion  ( (>rre(  ts  the  final  l'ro>'(  t  XL  Site- 
Specific  Riilt>  appro\  ing  i<'\  isn  m^  to  the 
National  Emission^  .St<iiiii<iiii-  t "i 
Hazardous  Air  Pollutants  iNL.SH.M') 
\s  hich  c  imcern  the  control  of  hazardous 
.iir  pollutant  (H.\P)  I'missimis  from  the 
pulp  and  paper  iii(iustr\.  This  actu^n 
applies  onl\  to  the  Weverhaeuser 
Gompan\  s  Flint  River  Operations  in 
Oglethorpe.  Cieorgia 

I.  Description  of  the  Technical 
Corrections 

EP.^  proposrii  the  site-sjie(  ipK   rule 
for  We\erhaeusi'i  (in  Mar<  h  2~    JUOl. 
EPA  proposed  to  add  a  new  4(63.459  to 
40  CFR  part  63.  subpart  S  The 
introductor\  languaKe  to  proposed 
i!  63, 459(a)(2)  read:  --The  owner  or 
operator  of  the  pulping  s\stem  shall 
control  total  HAP  emissions  from 
equipment  systems  listed  m  paragraphs 
(a)(2)(i)  through  (a)(2)(ix)  of  this  sec:tion 
as  specified  in  *;  63  44  3((  )  and  (d)  of  this 


subpart  no  later  than  April  16.  2002." 
The  introductory  language  to  proposed 
§  63.459(a)(3)  read:   "The  owner  or 
operator  of  the  pulping  system  shall 
operate  the  isothermal  Cooking  system 
at  the  site  while  pulp  is  being  produced 
in  the  continuous  digester  at  anv  time 
after  April  16.  2002.  "  Inadvertently, 
when  EPA  published  the  final  rule  on 
June  27.  2001  (66  FR  34119),  the  date 
April  16,  2001  was  used  in  both  these 
sections  in.stead  of  the  date  April  16. 
2002,  that  had  been  used  in  the 
proposed  rule.  April  16.  2002  is  the 
correct  date.  This  action  corrects  these 
two  tvpographical  errors 

II,  .\diMinisli<)ti\  I    Kiijuiiriiii  Ills 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
applicable  to  this  rule  under  section 
307(d)(1)  of  the  Clean  Air  Act.  42  U.S.C. 
7607(d)(1).  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
prior  proposal  and  opportunity  for 
comment  because  the  changes  to  the 
rule  are  minor  technical  corrections,  are 
noncontroversial  in  nature,  and  are 
consistent  with  the  proposed  rule  and 
thus  do  not  substantively  change  what 
was  intended  by  EPA  for  the 
requirements  of  the  |une  27,  2001 , 
revision  to  the  Pulp  and  Paper  NESHAP 
for  Weyerhaeuser  Company's  Flint  River 
Operations  in  Oglethorpe,  Georgia 
Thus,  notice  and  public  procedure  are 
unnecessary.  EPA  finds  that  this 
constitutes  good  cause  under  5  U.S.C, 
553(b)(B).  In  addition,  under  section 
112(d)(10)  of  the  Clean  Air  Act,  42 
U.S.C.  7412(d)(10).  today's  technical 
correction  is  effective  immediately.  (In 
the  preamble  to  the  )une  27.  2001.  final 
rule.  EPA  inadvertently  made  a  good 
cause  finding  under  5  U.S.C.  553(d)(3) 
and  42  U.S.C.  6930(b)(3).  making  the 
lune  27.  2001.  final  rule  eff{>ctive  upon 
publication.  The  lune  27,  2001.  final 
rule  should  have  referred  to  section 
1 1 2(d)(  1 0)  of  the  Clean  Air  Act .  rather 
than  to  5  U.S.C.  553(d)(3)  and  42  U.S.C. 
f)930(b)(3),  as  the  authority  for  making 
the  final  rule  immediately  effective.) 

EPA's  compliance  with  various 
statutes  and  Executive  Orders  for  the 
underlving  rule  is  discussed  in  the  |une 
27.  2001  final  rule  (66  FR  34119). 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.].  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
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dgencv  promulgating  the  rule  must 
submit  a  rule  rnport.-which  includes  a 
c:f)p\  of  the  rule,  to  each  House  of  the 
fiuiii^ress  and  to  the  ClomptroUer  General 
of  the  Tnited  States.  Section  804 
exempts  from  section  801  the  following 
types  (if  rules;  (1)  rules  of  particular 
appiic:dhilit\ ;  (2)  rules  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agencv  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  oblitiations  of  non-agency 
parties.  S  U.S. C.  Bf)4!r)  EPA  is  not 
required  to  submit  a  nil''  re[)Mrt 
rt'gardin'.;  t(ida\^  .it  tinii  iiiuier  st'(  tion 
801  b»'(  aus''  thi>  l^  a  ruj.'  nt  partu  ular 
applicability  affecting  just  one  private 
sector  fac  ilit\- 

List  of  Subject},  in  40  CFR  Part  6.3 

En\  ironmental  protectit)n. 
Administrative  practice  and  procedure, 
.Air  pollution  cimtrf)!.  Hazardous  air 
pollutants.  Intergovernmental  relations, 
Report! nu  and  recordkeeping 
requirements.  , 

Uatfc)()(fot).T  10.2001.  I 

Thomas  |   dibson. 

Assuciatv  Administrator.  Office  of  Policy. 
Fcnnnmics  and  Innovation. 

For  the  reasons  set  out  in  the 

pn-amhlt'.  title  40.  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows:  j 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES— {AMENDED] 

1  The  authority  citation  for  part  63 
( (intinues  to  read  as  follows: 

.\uthorit\;  U  V.S.C.  7401  ft  spq. 

Subpart  S — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry — 
[AMENDED] 

2  ^f(  tion  h  f  459  is  amended  by 
rt'visin'4  thf  introducton'  text  in 
paragraphs  (a)  (2)  and  (3)  to  read  as 

follows 

§63.459    Alternative  standards. 

»  »  ♦  •  * 

(2)  Thi'  owner  or  optTatnr  of  th*' 

pulping  sNsti-m  >hall  control  tot.il  il.\i' 

emissions  from  eiiuipment  svsteni> 

listed  in  paragraphs  (a)(2)(i)  through 

(a){2)(ix)  of  this  section  as  specifit'd  in 

5ifi:r44.5(r)  and  (d)  of  this  subpart  rm 

later  than  April  IB.  2002 
•    t    • 

!  5)  Tht'  owner  and  operator  of  thf 
pulping  s\stem  shall  operate  the 
Isothermal  Cooking  system  at  the  site 
while  pulp  is  being  produc;ed  in  th>' 


continuous  digester  at  any  time  after 
April  16,  2002. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[DC-T5-2001-O1a;  FRL-7085-8] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  District  of 
Columbia 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  fully  approve  the  operating 
permit  program  of  the  District  of 
Columbia.  The  District  of  ('olumbia's 
operating  permit  program  was 
submitted  in  response  to  the  Clean  Air 
Act  (CAA)  Amendments  of  1990  that 
required  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources  within  the 
States'  jurisdiction.  The  EPA  granted 
final  interim  approval  of  the  District  of 
Columbia's  operating  permit  program  on 
August  7,  1995.  The  District  of 
Columbia  amended  its  operating  permit 
program  to  address  deficiencies 
identified  in  the  interim  approval  ac  tion 
and  this  action  approves  those 
amendments.  Any  parties  interested  in 
commenting  on  this  action  granting  full 
approval  of  the  District  of  Columbia's 
title  V  operating  permit  program  should 
do  so  at  this  time.  A  more  detailed 
description  of  the  District  of  Columbia's 
submittals  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  in  support  of  this 
rulemaking  action.  A  (  opy  of  the  TSD  is 
available,  upon  request,  from  the  EP.\ 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document 
DATES:  This  rule  is  effecti\f  on 
November  30.  2001  without  further 
notice,  unless  EPA  receives  adverse 
'.vTitti'ii  comment  bv  November  15. 
2001.  If  EPA  receives  suf  h  comments,  it 
will  publish  a  timely  withdrawal  of  the 
dire(  t  final  rul«-  in  the  Federal  Register 
and  inform  tiie  puiiiii  thai  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  M.ikelia  Morris,  (ihief.  Permits 
and  Technical  Assessment  Branch, 
Maiicode  3AP11.  U.S.  Environmental 
Protectirm  .Agencv,  Region  ill,  1650 
An  h  Str''.-t,  Philadelphia,  Pennsylvania 


19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
US.  Environmental  Protection  .Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103  and 
District  of  Columbia  Department  of 
Public  Health,  Air  Quality  Division.  5 1 
N  Street.  N  E.,  Washingtcm,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paresh  R.  Pandva.  Permits  and 
Technical  Assessment  Branch  at  1215) 
814-2167  or  by  e-mail  at 
pandva. pern"^-  .epo.iinv 

SUPPLEMENTARY  INFORMATION:  On  May 
21.  2001.  .August  30,  2001,  and 
September  26.  2001.  the  District  of 
Columbia  submitted  amendments  to  its 
State  operating  permit  program.  These 
amendments  are  the  subject  of  this 
document  and  this  section  provides 
additional  information  on  the 
amendments  by  addressing  the 
following  questions: 

W'hiit  is  thr  Stiitr  I ipf rating  permit 

Wlhil  i:rr  thf  State  operating  permit 
jiioiiraiu  nijuirrments? 

What  IS  being  addressed  in  this  document.^ 

What  is  not  iieina  nddrrssed  in  this 
doiiimenty 

What  rhinites  to  tlw  District  of  Cahiinhia's 
"I'lTatui'j,  permit  program  is  L:P.-\  approving? 

U'luit  lu  tinn  IS  /irj/iL;  tiiktn  in  EPA.' 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  .Air  .Act  .Amendments  of 
1990  required  all  States  to  develop 
operating  permit  programs  that  meet 
certain  federal  criteria.  When 
implementing  the  operating  permit 
programs,  the  States  require  (  ertain 
sources  of  air  pollution  to  obtain 
permits  that  contain  <ill  of  their 
applicable  n^quirements  under  the 
Clean  Air  Act  (CAA!.  The  focus  of  the 
operating  p>'rmit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
[jermit  that  consolidates  all  of  its 
applic;able  C.A.A  requirements  into  a 
feclerally-enforceable  document.  By 
(  onsolidating  all  of  the  applicable 
recjuirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agency  can  more  easily 
understand  what  CAA  rt^quirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

.Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  ail  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
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permits.  E.xamples  of  "major"  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMlO): 
those  that  emit  10  tons  per  \ear  of  an\ 
single  hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  CAA;  or 
those  that  omit  25  tons  per  \ear  or  more 
of  a  combination  of  HAPs.  In  areas  that 
are  not  meeting  the  national  ambient  air 
quality  standards  (N.XAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  bv  the  gravitv 
of  the  nonattainment  classification. 

What  Are  the  State  Operating  Permit 
Program  Requirements? 

The  minimum  program  elements  for 
an  approvable  operating  permit  program 
are  those  mandated  bv  title  \'  of  the 
(Mean  Air  Act  Amendments  of  1990  and 
established  by  EPA's  implementing 
regulations  at  title  40.  part  70 — "State 
Operating  Permit  Programs"  in  the  Code 
of  Federal  Regulations  (40  CFR  part  70) 
Title  V  required  state  and  local  air 
pollution  control  agencies  to  develop 
operating  permit  programs  and  submit 
them  to  EPA  for  approval  b^  November 
1.5.  1993.  I'nder  title  V.  State  and  local 
air  pollution  control  agencies  that 
implement  operating  permit  programs 
are  called  "pr>rmitting  authorities" 

Where  an  operating  permit  program 
substantially,  but  not  fullv.  met  the 
program  approval  criteria  outlined  at  40 
CFR  part  70.  EP.A  granted  interim 
approval  contingent  on  the  permitting 
authority  revising  its  program  to  correct 
those  programmatic  defic;iencies  that 
prevented  full  approval.  The  District  of 
Columbia's  original  operating  permit 
program  substantiallv.  but  not  fullv.  met 
the  requirements  of  40  (^P'R  part  70 
Therefore.  EPA  granted  final  int(>rim 
appro\al  of  the  program  in  a  rulemaking 
published  on  .-Vugust  7.  1995,  (See  bO  FR 
40101.)  The  interim  approval  notice 
identified  29  outstanding  defic:ienc  ies 
that  had  to  be  corrected  in  order  for  th(> 
Distrii:t  of  Columbia's  program  to 
n>ceive  full  approval.  On  Mav  21.  2001, 
August  M).  2001.  and  September  21). 
2001.  the  District  of  Columbia  submitted 
amendments  to  its  operating  permit 
program  to  EPA  to  address  its 
outstanding  program  deficiencies. 

The  District  of  Columbia's  Mav  21. 
2001.  August  30.  2001,  and  September 
26.  2001  submittals  satisf\-  the  District's 
requirement  to  submit  program 
amendments  to  EPA  for  ac:tion  bv 
December  1.  2001.  After  December  1. 
2001,  those  jurisdictions  lacking  fullv- 
approved  operating  permit  programs 
will,  by  operation  of  law.  be  subjec:t  to 
a  federal  operating  permit  program 


implemented  bv  EPA  under  40  CFR  pari 
71  |,S(H'  f)5  FR  .32035.  dated  Ma\  22, 
20t)0l 

What  Is  Being  Addressed  in  This 
Document? 

On  Ma\  21,  2001,  .\ugust  30.  2001, 
and  September  2(i.  2001.  the  District  of 
Columbia  submitted  amimdments  to  its 
e  urrently  EP.A-approved  title  V 
operating  permit  program.  In  general. 
the  District  of  Columbia  amcmded  its 
operating  permit  program  regulations  to 
address  deficiencies  identifi(>d  bv  EPA 
when  it  granted  final  interim  approval 
of  the  District  of  Columbia's  [ironram  in 
1995 

What  Is  Not  Being  Addressed  in  This 
Document? 

On  December  1  i,  200(1   I.'IW 
■innounc  ed  a  9()-(ia\  c  omincnt  period  for 
members  of  the  [jublic  to  identifv 
defic:ieii(  K"-  they  perceive  exist  in  State 
and  lex  dl  agency  operating  permits 
programs  iSec+hS  FR  77376, |  The  public 
was  abli-  li>  comment  on  all  c:urrently- 
dppro\c'd  operating  permit  [irour.ims, 
regardless  of  whether  the\  h.n.   he.  li 
granted  full  or  interim  apiun\,ii.  The 
December  1 1 ,  21)00  nntic  e  instructed  the 
public  to  not  inc  lude  in  thiMr  comments 
,in\  program  deficienc  ies  that  were 
pre\  iouslv  identified  bv  EP.\  when  the 
Mib)(>c  t  program  was  grantecf  interim 
appro\al    Suic c  those  program 
defic  iene  ies  have  alreadv  becm 
identified  .ind  jicTmitting  authorities 
ha\('  been  \\  orking  to  correct  them,  EPA 
will  solicit  c  iimivients  when  taking 
ac;tion  on  tiiose  corrective  ni(>asures. 

The  EPA  stated  that  it  will  consider 
information  rei  ei\  ed  from  the  public 
pursuant  to  the  Dec  emtier  11.  2000 
notice  and  determine  w  hether  it  agrees 
or  disagrees  with  the  purported 
defic  ienc  ies  Where  EPA  agrees  there  is 
a  defic  KMicw  it  will  jiublish  a  notice  of 
deficienc  \  consistent  with  40  CFR 
70.4(i)  and  40  CFR  7(1  10(b).  The  Agency 
will  at  the  same  time  publish  a  notice 
identif\ing  dn\  alleged  prohleiiis  that 
we  do  not  agree  are  deficiencies.  For 
programs  that  ha\('  not  vet  received  full 
approval.  suc:h  as  the  Distric:t  ot 
t^olumbia's  program.  EP.A  will  publish 
these  notices  by  December  1.  2001. 

The  EPA  received  numerous 
comments  in  rcvsponse  to  the  December 
1 1,  2000  notice  announc  ing  the  start  of 
the  90-da\  public:  comment  period    .\s 
part  of  those  comments.  EP.\  Region  111 
rc!i:eived  comments  germane  to  the 
District  of  Columbia's  c  urrenth- 
appro\(^d  operating  permit  program 
The  Agenc  y  will  respond  to  those 
comments  in  a  separate  notice(s)  by 
December  1 .  2001  as  r(»qiiirc>d  by  the 
December  1 1.  2000  notice. 


The  EPA  is  not  addressing  any 
c  omments  received  pursuant  to  the 
December  11,  2000  notice  in  this 
document.  As  mentioned  above, 
comments  provided  in  accordance  with 
the  December  11,  2000  notice  were  to 
address  shortcomings  that  had  not 
previously  been  identiTied  by  EPA  as 
deficiencies  necessitating  interim,  rather 
than  full,  approval  of  a  state's  operating 
permit  program  This  action  granting 
full  approval  of  the  District  of 
Columbia's  operating  permit  program 
only  addresses  program  deficiencies 
identified  when  EPA  granted  interim 
approval  to  the  District  of  Columbia's 
program  in  1995.  Therefore,  any  persons 
wishing  to  comment  on  this  action 
should  do  so  at  this  time. 

What  Changes  tci  the  Distric  t  of 
((ilumbia  s  Program  Is  KP.\  .Apprcivmg? 

The  EPA  has  reviewed  the  District  of 
Columbia's  May  21.  2001.  August  30. 
2001,  and  September  26.  2001  program 
amendments  in  conjunction  with  the 
portion  of  the  District  of  Columbia's 
program  that  was  earlier  approved  on  an 
interim  basis.  Based  on  this  review,  EPA 
is  granting  full  approval  of  the  District 
of  Columbia's  amended  operating 
permit  program  The  EPA  has 
determined  that  the  amendments  to  the 
District  of  C^olumbia's  operating  permit 
program  adequately  address  the  29 
deficiencies  identified  by  EPA  in  its 
August  7.  1995  rulemaking  granting 
interim  approval.  The  District  of 
Columbia's  operating  permit  program, 
including  the  amendments  submitted  on 
May  21.  2001.  August  30.  2001.  and 
September  26.  2001.  fully  meets  the 
minimum  requirements  of  40  CFR  part 
70. 

Changes  to  the  District  of  Columbia  s 
Program  That  Correct  Inttrim  Approval 
Deficiencies 

The  interim  approval  deficiencies 
identified  by  EPA  in  60  FR  40101 
(August  7.  1995)  are  listed  in  each  of  the 
29  headings  below. 

1.  Rename  District  of  Columbia 
Municipal  Regulations  20  DCMR  399.1 
Definition  of  "Emissions  Emissions"  to 
"Fugitive  Emissions  " 

The  District  of  Columbia  revised  20 
DCMR  399.1  to  properly  identify  the 
definition  of  "fugitive  emissions.  " 
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2.  Revise  20  DCMR  349,1  Definition  of 

"Title  I  Modification  or  Modification 
Under  Anv  Provision  of  Title  I  of  the 
Act"  To  Include  Changes  Reviewed 
Under  Minor  New  Source  Review  (if 
EPA  Establishes  Such  a  Change  in 
Definition  Through  Rulemakingl 

Since  EPA  has  vet  to  revise  the 
definition  of  a    Title  I  modification"  to 
include  changes  subject  to  minor  new- 
source  review,  the  District's  current 
regulations  are  consistent  with  40  CFR 
part  70  Should  EPA  revise  thi-- 
definition  in  the  future,  the  District  will 
be  required  to  revise  its  regulations  as 
appropriate. 

3.  Modifv  20  DCMR  -(OUUblfeKB)  To 
ClariK'  That  Applications  for  Permit 
Renewal  Must  Ointain  Both  a 
Compliance  Plan  and  a  Compliance 
Certification 

The  District  of  Columbia  has  revised 
20  DCMR  301  1(b)(6)  to  add  a  new- 
section  301.1(b)'6)(Ci  that  requires 
permit  renewal  applications  to  contain 
compliance  certifications,  as  specified 
by  section  301. 3(i).  Compliance  plans 
continue  to  be  required  hv  20  D(^MR 
301  l(b!(6!(Bl.  This  amendment  makes 
the  District  of  Columbia's  program 
consistent  with  40  CFR  7U.7(c)ll)(i)  with 
regard  to  permit  renewal  requirements. 

4.  Revise  20  DCMR  301.3(c)(1)  To 

Ensure  That  All  .Applicable 
Requirement.-.  Will  Bp  Described  in 
Permit  Applications 

Title  20  DCMR  301.3(c)(1)  contained 
the  following  p.xception  regarding 
permit  application  requirements  ■•    *    * 
except  where  the  units  are  exempted 
under  this  subsection  or  section  300  2". 
The  District  of  Columbia  rf^vised  section 
301.3(c)(1)  to  delete  this  language 
related  to  exemptions.  By  removing  this 
statement,  all  applicable  requirements 
must  be  described  in  permit 
applications,  without  exception.  This 
revision  makes  the  District  of 
Columbia's  program  consistent  with  40 
CFR  70.5(c). 

5.  Revise  20  DCMR  301  .Mg)  To  Correct 
Misreferenr  >'d  Sec;tions  of  the  District's 
Regulations  Which  Address  Alternate 
Operating  Si  enarios  and  Emissions 
Trading 

Title  20  DCMR  301.3(g)  contained  two 
misreferenc;ed  sections.  An  incorrect 
reference  to  section  302. l(i)  has  been 
changed  to  302  Kj)  regarding  alternative 
operating«*r:enarios  and  an  inr.orrec  t 
refcreni  e  to  section  302. Kj)  has  been 
(hanged  td  302. l(k)  regarding  defining 
permit  terms  dnd  conditions  allowing 
emissions  trading  This  amendment 
makes  the  District  of  Columbia  s 
program  consistent  with  40  CFR 


70.5(c)(7).  70.4(b)(12)(iii).  and  70.6 
(a)(10). 

6.  Revise  20  DCMR  301  3(h)(3)(C)  To 
Clarify  That  Any  Schedule  of 
Compliance  Shall  Be  Supplemental  to 
and  Shall  Not  Sanction  Nimcompliance 
With  the  Applicable  Requirements  on 
Which  it  Is  Based 

The  District  of  Columbia  revised  20 
DCMR  301.3(h)(3)(C)  to  include  the 
following  language:  "Any  schedule  of 
compliance  shall  be  supplemental  to. 
and  shall  not  sanction  noncompliance 
with,  the  applicable  requirements  on 
which  it  is  based.'  This  amendment 
makes  the  District  of  Columbia's 
program  consistent  with  40  CFR 
70.5(c)(8)(iii)(C). 

7  Revise  20  DCMR  302. l(k)  To  Clarifv 
That  Terms  and  Conditions  for  the 
Trading  or  Averaging  of  Emissions  Must 
Meet  All  Applicable  Requirements  and 
the  Requirements  of  the  Operating 
Permits  Program 

The  District  of  Columbia  revised  20 
DCMR  302. l(k)  to  include  the  following 
language;  "The  terms  and  conditions  for 
the  trading  or  averaging  of  emissions 
shall  meet  all  applicable  requirements 
and  the  requirements  of  the  operating 
permits  program."  This  amendment 
makes  the  District  of  Columbia's 
program  consistent  with  40  CFR 
70.6(a)(10)(iii). 

8.  Renumber  20  DCMR  302  3(e)(6)  to 
302.3(0 

The  District  of  Columbia  renumbered 
20  DCMR  302.3(e)(6)  to  302.3(f). 

9.  Revise  20  DCMR  ^02  4(e)  To  Clarify 
That  Requests  for  (Coverage  I'nder  a 
General  Permit  Must  Meet  the  Permit 
Application  Requirements  of  Title  V  of 
the  Clean  Air  Act.  and  Include  All 
Information  Ne(  essarv  To  Assure 
Compliance  With  the  Ceneral  Permit 

The  District  of  Columbia  revised  20 
DCMR  302.4(e)  to  require  subject 
sources  to  meet  the  general  permit 
qualification  criteria  and  application 
requirements  and  that  sources  covered 
by  the  general  permit  must  be  in 
compliance  with  the  general  permit 
This  amendment  makes  the  District  of 
C]olumbia's  program  consistent  with  40 
CFR  70.6(d)(2). 

10.  Restructure  20  DCMR  302  8 
Pertaining  to  Operational  Flexibility  in 
Accordance  With  the  Structure  of  40 
CFR  Part  70  Operational  Flexibility 
Provisions 

The  EPA  indicated  that  the  District 
should  restructure  20  DCMR  302.8 
pertaining  to  operational  flexibility  in 
accordance  with  the  structure  of  40  CFR 


part  70  provisions  for  operational 
flexibility.  The  District  of  Columbia 
pro\'ided  a  legal  opinion  on  the 
adequacv  of  its  air  quality  regulations 
regarding  operational  flexibility  dated 
September  26.  2001.  In  its  legal  opinion, 
the  District  compared  each  of  the 
requirements  of  40  CFR  70.4(b)(12)  to 
the  requirements  in  20  DCMR  302.8. 
The  District's  legal  opinion  clarifies  that 
the  District's  regulations  pertaining  to 
operational  flexibility  are  functionally 
equivalent  to  the  federal  requirements. 
With  the  clarifying  opinion  from  the 
District,  the  restructuring  of  section 
302.8  is  not  necessary.  The  District  of 
Columbia's  program  is  consistent  with 
40  CFR  70.4  with  regard  to  operational 
flexibility. 

n.  With  Respect  to  20  DCMR  302.8, 
Clarifv-  That  Compliance  With 
Emissions  Trading  Provisions  in  a 
Permit  Will  Be  Determined  According  to 
Requirements  of  the  Applicable  State 
Implementation  Plan  (SIP)/Federal 
Implementation  Plan  (FIP)  or 
Applicable  Requirements  Authorizing 
the  Emissions  Trade 

The  District  of  Columbia  provided  a 
legal  opinion  on  the  adequacy  of  its  air 
quality  regulations  regarding 
operational  flexibility  dated  September 
26,  2001.  The  District's  legal  opinion 
states  that  20  DCMR  302.8  is 
substantially  similar  to  40  CFR 
70.4(b)(12).  One  of  the  purposes  of  20 
DCMR  302.8(b)  and  40  CFR 
70.4(b)(12)(ii)(B)  is  to  enable  permitted 
sources  to  trade  increases  and  decreases 
in  omissions.  However,  the  federal 
regulations  explicitiv  provide  that  the 
trades  shall  be  determined  according  to 
requirements  of  the  applicable 
implementation  plan  authorizing  the 
emissions  trade.  The  District's 
regulations  refer  to  compliance  with 
"applicable  requirements  "  instead  of 
directlv  referencing  the  District's  SIP. 
The  term   "applicable  requirements.  " 
however,  is  a  defined  term  in  20  DCMR 
399  and  includes  the  requirements  of 
the  District's  approved  SIP.  The 
Di'^trict's  legal  opinion  states  that  the 
District's  regulations,  by  requiring 
('mission  trades  to  comply  with 
"applicable  requirements."  also  requires 
compliance  with  the  District's  SIP. 
Therefore,  the  District  interprets  its 
operational  flexibility  provisions  to 
require  that  a  source  wishing  to  trade 
emissions  first  have  that  authority  under 
the  District's  SIP  and  provide  written 
notice  of  that  authority  pursuant  to  the 
SIP.  With  this  clarification,  the  District 
of  Columbia's  program  is  c:onsistent 
with  40  CFR  70.4  with  regard  to 
emissions  trading. 
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12.  Revise  20  DCMR  303  Kf)  and 
303,l(d)(l)  To  Ensure  That  the  Part  70 
Permit  Issuance  Deadlines  Will  Be  Met 

Title  20  DCMR  303  Kf)  provides  that 
the  Mayor  shall  transmit  a  proposed 
permit,  permit  modification,  or  renewal 
to  the  Administrator  no  later  than  45 
days  before  the  appropriate  deadline  for 
permit  issuance.  Section  303.1(d)(1) 
provides  that  the  proposed  permit, 
modification,  or  renewal  shall  be  issued 
no  later  than  45  days  preceding  the 
respective  deadlines  for  permit 
issuance,  modifications  and  renewals 
The  District  of  Columbia  revised  20 
DCMR  303.1(f)  and  303,l(d)(l)  to  ensure 
that  the  part  70  permit  issuance 
deadlines  will  be  met.  This  amendment 
makes  the  District  of  Columbia's 
program  consistent  with  40  CFR 
70.4(b)(6). 

13.  Modif\-  20  DCMR  303, 3(a)  To  Clarify 
That  Public  Participation  and  EP.A  and 
Affected  State  Review  Will  Apply  to  the 
Entire  Draft  Renewal  Permit.  Including 
Those  Portions  Which  Are  Inc:orporated 
by  Reference 

The  District  of  Columbia  revi.sed  20 
DCMR  303,3(a)  to  clarif\- that 
applications  for  permit  renewal  and 
renewal  permits  in  their  entirety  must 
be  subject  to  the  same  procedural 
requirements,  including  those  for  public 
participation,  affected  state  review  and 
EPA  review  that  apply  to  initial  permit 
issuance.  This  amendment  makes  the 
District  of  Columbia's  program 
consistent  with  40  CFR  70  7(c)(l)(i). 

14.  Revise  20  DCMR  303  5(d)(1)  To 
Require  the  Use  of  the  Significant 
Permit  Modification  Procedures  for  any 
Type  of  Change  Which  Does  Not  Qualify 
as  Either  a  Minor  Permit  Modification  or 
an  Administrative  .Amendment 

The  District  of  C^olumbia  revised  20 
DCMR  303.5(d)(1)  by  adding 
303.5(d)(1)(E)  requiring  that  significant 
modification  procedures  shall  be  used 
for  applications  requesting  permit 
modifications  that  do  not  qualify  as 
administrative  permit  amendments  or 
minor  permit  modifications.  This 
amendment  makes  the  District  of 
Columbia's  program  consistent  with  40 
CFR  70.7(e). 

15.  Revise  20  DCMR  303.10  To  Provide 
for  Sending  Notice  to  Persons  on  a 
Mailing  List  Developed  by  the 
Permitting  Authority.  Including  Those 
People  Who  Request  in  Writing  To  Be 
on  the  List 

The  District  of  Columbia  revised  the 
public  participation  procedures  of  20 
DCMR  303.10(a)  to  require  the  District 
to  send  notices  of  permit  actions  to 
persons  on  a  mailing  list  developed  b\ 


the  Mayor.  inf:luding  thu^e  uhn  request 
in  writing  to  be  on  the  list  pursuant  to 
20  DCMR  303.10(a)(2),  This  amendment 
makes  the  District  of  Columbia's 
program  c  onsistent  with  40  C:FR 
70,7(h)(l). 

16  Revise  20  DCMR  303.10(a)(1)(B)  to 
Require  the  Notu  >>  To  Include 
Procedures  To  Request  a  Hearing  in  the 
Event  That  a  Hearing  Has  Not  Been 
Scheduled 

The  District  of  Columbia  revised  20 
DCMR  303,10(a)(ll(B;  to  estatilish 
procedures  for  the  public   to  request  a 
hearing  on  a  permit  action  if  the  Mayor 
has  not  scheduled  a  hearing.  This 
amendment  makes  the  District  of 
Columbia  s  program  consistent  with  40 
CFR  70.7(h)(2). 

17.  Revise  20  DCMR  303.10  To  Include 
a  Provision  That  Requires  Notice  of  a 
Public  Hearing  at  Least  30  Days  in 
.\dvance  of  the  Hearing 

The  Distrit  t  of  Cjilurnbia  revised  20 
DCMR  303, 10(a)(1)  by  adding 
303.10(a)(  1  )(C:)  requiring  that  any  notice 
of  a  public  hearing  be  published  at  least 
30  days  in  advance  of  the  hearing.  This 
amendment  make-  thi'  District  of 
Columbia's  program  consistent  with  40 
CFR  70  -|h!{4i 

18.  Cl,irif\  Tliat  tli,'  Av-rage  1989 
Consumer  Price  Index  (CPl)  Value  Will 
Be  Used  for  the  Purposes  of  Calculating 
the  CPI  Fee  Adjustment 

Each  title  \  souri  e  in  the  District  of 
Columbia  is  provided  the  updated 
adjusted  annual  fe(>  calc  ulation  each 
year  by  the  District.  The  District  of 
(Columbia  adjusts  the  annual  fee  based 
on  the  CPI-Urban  Index  that  represents 
thel 2-month  average  from  September 
through  August  of  the  following  year. 
The  District  uses  the  same  presumptive 
minimum  fee  that  is  computed  by  EPA 
each  year  With  this  clarification,  the 
District  of  Columbia's  program  is 
consistent  with  40  CFR  70  9{b)(2)(iv). 

19.  Revise  20  DCMR  305  1  To  Ensure 
That  Provisions  for  Equivalent  Fee 
Schedules  Are  Enforceable  as  a  Practical 
Matter  or  Remove  Section  305  1 
Language  "or  the  Equi\dlent  ( )\er  Some 
Other  Period" 

The  District  of  C^olumbia  revised  20 
DCMR  305  1  to  remove  Hr  tlie 
equivalent  o\er  some  other  period"  The 
revised  20  Dt^MR  305  1  now  reads  as 
follows:  "Owners  or  f)perators  oi  I'.irt  "(i 
sources  shall  pay  annual  fees  ul  tumtx 
five  dollars  (525)  per  year  (as  adju-lt'(i 
pursuant  to  the  criteria  set  forth  in 
section  305,2)  times  the  total  tons  of 
actual  emissions  of  each  regulated 
pollutant  (for  presuinptn  c  fee 


c:alculation  purposes)  emitted  from  Part 
70  sources.  '  This  amendment  makes  the 
District  of  Columbia's  program 
consistent  with  40  CFR  70.9. 

20.  Revise  the  Corporation  Counsel's 
Opinion  to  Reference  Existing 
Provisions  in  District  of  Columbia  Law 
Which  Satisfy  the  Requirements  of  40 
CFR  70.1  l(a)d)  and  (2).  or  Establish 
Authorities  To  Restrain  or  Enjoin 
Immediately  Permit  Violators  Presenting 
Substantial  Endangerment,  and  to  Seek 
Injunctive  Relief  for  Program  and  Permit 
Violations  Without  the  Need  for  Prior 
Revocation  of  the  Permit 

The  EPA  determined  that  the 
provisions  cited  in  the  Corporation 
Counsel's  opinion  of  January  13.  1994 
did  not  specifically  identify  authorities 
to  restrain  or  enjoin  immediately  permit 
violators  without  the  need  for  prior 
revocation  of  the  permit.  EPA  added 
that  if  such  enforcement  authority 
existed,  the  District  must  clearly 
establish  that  the  authority  extends  to 
Chapter  3  of  Title  20  DCMR.  The 
Corporation  Counsel  in  its    May  2001 
Amendment  to  "Corporation  Counsel's 
(Attorney  Generals)  Legal  Opinion' 
submitted  to  the  United  States 
Environmental  Protection  Agency. 
Region  III,  by  letter  dated  lanuan'  13, 
1994",  cites  to  several  provisions  in  the 
District's  Air  Pollution  Control  Act 
implementing  regulations  and  to  the 
Home  Rule  Act,  approved  December  24. 
1973  (87  Stat.  813;  DC.  sectionl02(a)) 
that  provide  the  necessar\'  authorities. 
Specifically,  the  Corporation  Counsel 
identifies  the  following  authorities  in 
the  implementing  regulations  of  the  Air 
Pollution  Control  Act:  (1)  20  DCMR 
102.3  provides  that  the  Mayor  may  seek 
"enforcement  of  this  subtitle  by 
injunctive  relief  or  other  appropriate 
remedy;  (2)  20  DCMR  401  10  authorizes 
the  Mayor  to  issue  emergency  orders 
forbidding  operation  where  the  Mayor 
finds  that  a  situation  is  causing  or 
contributing  to  air  pollution,  or  has  the 
potential  to  do  so;  and.  (3)  20  DCMR 
401.12  provides  that  nothing  shall 
preclude  the  Mayor  from  seeking  relief 
or  remedy,  other  than  penalties,  that  is 
provided  for  by  law.  The  Corporation 
Counsel  hirther  states  that  20  DCMR 
1 02  3  extends  to  all  chapters  in  Subtitle 
.\  of  the  Air  Pollution  Control  Act. 
including  Chapter  3.  With  this 
clarification,  the  District  of  Columbia's 
program  is  consistent  with  40  CFR 
70.11. 
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21   Amend  Subtitle  I  of  20  DCMR  To 
Specifically  Address  the  Types  of 
Violations  for  Which  Civil  Fines  Are 
Recoverable,  or  Otheru'ise  Have  the 
Corporation  Counsel  Demonstrate  That 
20  DCMR  100.6  Applies  to  Each  of  the 
Specific  Types  of  Violations  Mentioned 
in40CFR  70,ll(a)(3)(ii 

EPA  requested  that  the  District  of 
Columbia  clarif\'  that  civil  fines  are 
recoverable  for  the  violations 
enumerated  in  40  CFR  70.11(a)(3)(i). 
The  Corporation  Counsel  in  its  "May 
2001  Amendment  to  Corporation 
Counsel's  (Attorney  General's)  Legal 
Opinion'  submitted  to  the  United  States 
Environmental  Protection  Agency, 
Region  III.  by  letter  dated  finuarv  13. 
1994".  cites  to  several  provisions  in  its 
Air  Pollution  Control  Act  implementing 
regulations  for  the  required  authority. 
Specifically,  the  Corporation  Counsel 
indicates  that  20  DCMR  100  6  and  105.1 
authorize  the  imposition  of  civil  fines 
for  each  of  the  violations  listed  in  40 
CFR  70.11(a)(3)(i).  including  a  violation 
of  any  applicable  requirement  as 
defined  in  20  DCMR  399.  any  permit 
condition,  including  any  requirpment  in 
20  DCMR  302:  any  fee  or  filing 
requirement  as  provided  in  20  DCMR 
301  and  305:  any  duty  to  allow  or  carrv 
out  inspection,  entry  or  monitoring 
activities  as  provided  in  20  DCMR 
302.3;  or,  any  regulation  or  orders 
issued  by  the  Mayor  pursuant  to  20 
DCMR  102  and  104.10.  In  addition. 
according  to  the  Corporation  Counsel 
20  DCMR  100.6  and  105.2  authorize  the 
imposition  of  civil  fines,  penalties  and 
fees  as  alternative  sanctions  for 
violations  of  the  Air  Pollution  Contrnl 
Act's  implementing  regulations  using 
the  process  of  scheduling  and  enforcing 
these  fines  under  the  Civil  Infractions 
Act.  With  this  clarification,  the  District 
of  Columbia's  program  is  consistent 
with  40  CFR  70.11(a)(3). 

22.  Establish  Civil  Enforcement 
Authority  for  the  Collection  of  Penalties 
in  a  Maximum  Amount  of  Not  Less 
Than  $10,000  Per  Day  Per  Violation 

EPA  requested  that  the  District  of 
Columbia  establish  civil  enforcement 
authority  for  the  collection  of  penalties 
in  the  maximum  amount  of  not  less  than 
SlO.OOO  per  dav  per  violation.  The 
Di.slnct  revised  20  DCMR  105  5  to 
require'  that  "(iln  the  pvent  of  any 
violation  of,  or  failure  to  comply  with. 
thp  air  quality  provisions  of  this  title 
[vvhic  h  includes  Subtitle  A  thereof,  the 
.•\ir  Pollutmn  (Control  .Act's 
implomonting  regulations!,  each  and 
every  dav  of  the  violation  or  failure 
shall  constitute  a  separate  offense,  and 
the  penalties  described  in  20  DCMR 


105.1  shall  be  applicable  to  each 
separate  offense."  The  Corporation 
Counsel  in  its  "May  2001  Amendment 
to  Corporation  Counsel's  (Attorney 
General's)  Legal  Opinion'  submitted  to 
the  United  States  Environmental 
Protection  Agency,  Region  III,  by  letter 
dated  January  13.  1994  '  stated  that  civil 
fines  are  recoverable  under  20  DCMR 
100.6.  105.1,  105.2.  and  105.5  in  the 
amount  of  SlO.OOO  per  day  per  violation 
for  failure  to  complv  with  20  DCMR 
including  the  Air  Pollution  Control 
Act's  implementing  regulations  in  20 
DCMR  Subtitle  A  as  required  by  40  CFR 
70.11(a)(3)(i).  This  amendment  make.s 
the  District  of  Columbia's  program 
consistent  with  40  CFR  70.11(a)(3) 

23.  Establish  Regulatory  Provisions  for 
Strict  Civil  Liability,  or  Provide  a 
Demonstration  From  the  Corporation 
Counsel  That  Mental  State  Is  Not 
Allowed  as  an  Element  of  Proof  for  Civil 
Violations 

With  respect  to  the  20  DCMR  100.6 
civil  enforcement  authority.  EP.A 
requested  that  the  District  of  Columbia 
clariK-  that  mental  state  is  not  allowed 
as  an  element  of  proof  for  civil 
violations  The  Corporation  Counsel  in 
Its  "May  2001  Amendment  to 
Corporation  Counsel's  (Attorney 
General's)  Legal  Opinion'  submitted  to 
the  L'nited  States  Environmental 
Protection  .Agency.  Region  III.  by  letter 
dated  (anuarv  13.  1994  "  states  that  20 
DCMR  100  6.  105  1  and  105  2  do  not 
include  mental  state  as  an  element  of 
proof  of  civil  violations  District  laws 
and  regulations  enacted  to  protect  the 
public  health  and  safety  (among  other 
purposes),  including  those  of  20  DCMR 
Subtitle  A  are  generally  construed  as 
strict  liability  violations  for  purposes  of 
civil  proceedings.  With  this 
clarification,  the  District  of  Columbia's 
program  is  consistent  with  40  CFR  part 
70 

24.  Amend  Subtitle  1  of  20  DCMR  to 
Specifically  Address  the  Types  of 
Knowing  Violations  for  Which  Criminal 
Fines  Are  Recoverable,  or  Have  the 
Corporation  Counsel  Demonstrate  That 
Section  105.1  Applies  to  Each  of  the 
Specific  Types  of  Knowing  Violations 
Mentioned  in  40  CFR  7(.)  n(a)(3)(ii)  and 
(iii) 

The  EPA  requested  that  the  District  of 
Columbia  clarifv'  that  rriminal  fines  are 
recoverable  for  each  of  the  specific;  types 
of  knowing  violations  mentioned  in  40 
CFR  70.11(a)(3)(ii)  and  (lii)  The 
(.orporation  Counsel  in  its  "May  2001 
Amendment  to  Corporation  Counsels 
(Attorney  General's)  Legal  Opinion' 
submitted  to  the  United  States 
Environmental  Protection  Agency, 


Region  III,  by  letter  dated  January  13, 
1994"  states  that  criminal  penahies  are 
recoverable  under  20  DCMR  105.1  for 
all  the  violations  enumerated  in  40  CFR 
70  ll(a)(3){ii),  which  include  any 
applicable  requirement  (as  defined  in  20 
DCMR  399):  any  permit  condition 
(including  any  requirement  in  20  DCMR 
302);  and,  any  fee  or  filing  requirement 
(as  provided  "in  20  DCMR  301  and  305). 
The  Corporation  Counsel  further  states 
that  20  DCMR  105.1  allows  for  recovery 
of  criminal  penalties  for  all  the 
violations  enumerated  in  40  CFR 
70.11(a)(3)(iii),  which  include  making  a 
false  statement,  representation  or 
certification  in  any  form,  in  any  notice 
or  report  required  by  a  permit 
(prohibited  by  20  DCMR  105.1)  or 
knowingly  rendering  inaccurate  any 
required  monitoring  device  or  method 
(prohibited  by  20  DCMR  107.1).  With 
this  clarification,  the  District  of 
Columbia's  program  is  consistent  with 
40CFR70.il. 

25.  Revise  Criminal  Enforcement 
Provisions  To  Authorize  the  Collection 
of  Penalties  in  a  Maximum  Amount  of 
Not  Less  Than  $10,000  Per  Day  Per 
Violation 

The  EPA  requested  that  the  District  of 
Columbia  revise  20  DCMR  105.1  to 
provide  for  the  recovery  of  criminal 
fines  at  a  maximum  amount  of  $10,000 
per  day  per  violation  as  required  by  40 
CFR  76.11(a)(3)(i)  for  the  violations 
enumerated  in  40  CFR  70.11(a)(3)(ii) 
and  (iii).  The  District  revised  20  DCMR 
105  by  adding  105.5.  The  Corporation 
Counsel  in  its  "May  2001  Amendment 
to  Corporation  Counsel's  (Attorney 
General's)  Legal  Opinion'  submitted  to 
the  United  States  Environmental 
Protection  Agency.  Region  111,  by  letter 
dated  January  13,  1994"  states  that 
pursuant  to  20  DCMR  105.5,  "[ijn  the 
event  of  any  violation  of,  or  failure  to 
comply  with,  the  air  quality  provisions 
of  this  title  [which  includes  Subtitle  A 
thereof,  the  Air  Pollution  Control  Act's 
implementing  regulations},  each  and 
every  day  of  the  violation  or  failure 
shall  constitute  a  separate  offense,  and 
the  penalties  described  in  20  DCMR 
105.1  shall  be  applicable  to  each 
separate  offense.  "  This  amendment 
makes  the  District  of  Columbia's 
program  consistent  with  40  CFR 
70  11(a)(3). 
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26.  Amend  20  DCMR  .^03. 11  To  Clarifv 
That  When  the  Mayor  Fail.s  To  Issue  or 
Deny  a  Permit  Within  the  Required 
Deadline.  This  Failure  Can  Be 
Challenged  Any  Time  Before  the 
Permitting  Authority  Denies  the  Permit 
or  Issues  the  Final  Permit 

The  District  of  Columhia  revised  20 
DCMR  303.11  by  deleting  303.11(c)  and 
restructuring  303.1 1(d)  to  clarify  that 
when  the  Mavor  fails  to  issue  or  deny 
a  permit  within  the  required  deadline, 
this  failure  can  he  challenged  any  time 
before  the  permitting  authority  denies 
the  permit  or  issues  the  final  permit. 
The  permit  program  regulations  now 
provide  that  no  application  for  judicial 
review  may  be  filed  more  than  90  days 
following  the  final  action  on  which  the 
review  is  sought,  unless  the  final  action 
being  challenged  is  the  Mayor's  failure 
to  taJke  final  action,  in  which  case  an 
application  for  judicial  review  may  be 
filed  any  time  before  the  Mayor  denies 
the  permit  or  issues  the  final  permit 
This  amendment  makes  the  District  of 
Columbia's  program  consistent  with  40 
CFR  70.4 

27.  Clarif\  the  Specific  Responsibilities 
and  Procedures  for  Coordination 
Regarding  the  Engineering  and  Planning 
Branch  (EPB)  and  the  Compliance  and 
Enforcement  Branch  (CEB)  Involvement 
in  Compliance  and  Enforcement 
Activities  for  Part  70  Sources  Such  a 
Clarification  Must  Demonstrate  That 
Compliance  and  Enforcement  Activities 
Will  Be  Fully  Supported  by  Title  V  Fees 

The  District  of  Columbia's 
management  of  its  operating  permit 
program  is  divided  between  the  EPB 
and  the  CEB  EPB,  under  the 
supervision  of  the  branch  chief,  is 
responsible  for  permit  issuance; 
modifications  and  renewals;  inventory 
management;  and.  the  annual  fee 
computation.  Likewise,  under  the 
supervision  of  the  branch  chief.  CEB  is 
responsible  for  plant  inspections; 
receipt  and  review  of  semi-annual  and 
annual  compliance  reports  and 
(  ertifications;  review  and  approval  of 
testing  protocols;  compliance 
determinations;  issuance  of  citations  to 
violators;  participation  in  hearings;  and. 
transmittal  of  enfon;ement  data  to  EPA 
Both  branc;hes  are  supported  bv  the 
Office  of  the  Program  Manager  (OPM) 
and  the  attorney  advisor  in  the  .^ir 
Quality  Division  (AQD)  Staff  from  EPB 
C;EB.  and  OPM  who  work  on  title  \' 
activities,  including  (.ompliance  and 
enforcement  activities  charge  the  time 
expended  on  su(  h  tasks  to  the  title  V 
account  to  reflect  direct  salary,  fringe 
benefits  and  indirect  costs  (to  cover 
overhead,  such  as  utilities,  rental. 


telephone  and  supplies).  Other  ACjD 
supervisors  and  advisors  who  provide 
dpplic;ahle  title  \'  ser\ices  also  charge 
their  time  apprnpnatclv.  inclusive  of 
fringe  ben(>fits  and  indirect  costs.  The 
number  nf  hours  worked  on  title  V 
activities  during  each  pay  period  are 
submitted  on  time  sheets   With  this 
clarification,  the  District  of  Coluiiihia's 
program  is  consistent  with  40  CFR 
70.9(c). 

28.  Submit  Additional  Information 
Regarding  Hnw  the  District  Will 
Monitor  and  Track  Source  Compliance 
or  Referent  e  .\n\  .Agreement  the  District 
Has  With  EPA  That  Provides  This 
Information 

The  District  of  Columbia's 
Compliance  &  Enforcement  Branch 
(CEB)  is  responsible  for  ensuring  source 
compliance  with  the  applicable 
requirements  of  title  \"  permits  This  is 
accomplished  through  annual  on-site 
inspections,  review  of  semi-annual  and 
annual  certification  reports,  and  pursuit 
of  enforcement  actions  Existing  FP.^ 
and  District  of  Columbia  agreements 
require  the  District  to  submit  a 
compliance  monitoring  strategy  whu  h 
includes  detailed  information  about 
sources  targeted  for  inspections.  These 
existing  agreements  require  the  District 
to  submit  semi-annual  enforrement 
reports,  to  participate  in  quarterly 
enforcement  program  reviews,  and  tu 
report  inspection  compliance  and 
enforcement  data  With  this 
clarification,  the  District  of  Columbia  ■• 
program  is  consistent  with  40  CFR  part 
70 

29,  Clarify  That  Information  nn  the 
District's  Enforcement  Ai  ti\  iti''^  Will  Be 
Submitted  to  EPA  at  Least  Annually 

The  District  of  Columbia  reports 
enforcement  activities,  including 
specific  information  required  bv 
70.4(b)(9)  to  EPA  primarily  bv  way  of 
the  Aerometric  Information  Retrieval 
System/AIRS  Facility  Subsystem  (AIRS/ 
AFS)  With  this  clanfi(  ation,  the  District 
of  Columbia  s  program  is  consistent 
with  40  CFR  part  70 

What  Action  Is  Being  Taken  Bv  EPA? 

The  District  of  Columbia  h.is 
satisfactorily  addressed  the  program 
deficiencies  identified  when  EPA 
granted  final  interim  approval  of  its 
operating  permit  program  on  August  7. 
1995  The  operating  permit  program 
amendments  that  are  the  subject  of  this 
doc  ument  considered  together  with  that 
portion  of  the  DistruM  of  Columbia's 
operating  permit  program  that  was 
earlier  approved  on  an  interim  basis 
fully  satisfy  the  minimum  rcjquirements 
of  40  CFR  part  70  and  the  Clean  Air  Act. 


Th. f  inr.    1  i'.\  is  taking  direct  final 
action  to  tuily  approve  the  District  of 
Columbia  title  V  operating  permit 
program  in  accordance  with  40  CFR 
70.4(e), 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  ser\'e  as  the  proposal 
to  approve  the  operating  permit  program 
approval  if  adverse  comments  are  filed 
relevant  to  the  issues  discussed  in  this 
action.  This  rule  will  be  effective  on 
November  30,  2001  without  further 
notice  unless  EPA  receives  adverse 
comment  by  November  30,  2001   If  EPA 
receives  adverse  comment.  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  tlic  ruli  vm:.  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
'  i'nimenting  must  do  so  at  this  time. 
Please  note  that  if  FP.^  receives  adverse 
comment  on  an  rtii.f  hdment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
1.  nmnient 

Administrative  Requirements 

A   General  Requirements 

Under  Executive  Order  12866  (58  PR 
51735.  October  4,  1993),  this  action  is 
not  a  'significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  Fed.  Reg. 
28355  (May  22,  2001)).  This  action 
merely  approves  State  law  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  Because  this' 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enfrjrceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
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Unfunded  Mandates  Reform  Art  of  1995 
(Public  Law  104-4)  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
PR  67249.  November  9.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  PR  43255. 
August  10.  1999).  because  it  merelv 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997).  because  it  is  not 
economically  significant 

In  reviewing  State  operating  permit 
program  submissions.  EPA's  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  .-Kir 
Act.  In  this  context,  in  the  absence  of  d 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS).  EPA  has'  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  an  operating 
permit  program  submission,  to  use  VCS 
in  place  of  an  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act  Thus. 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.SC. 
272  note)  do  not  applv  .As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7.  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessdr\ 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation. 
and  provide  a  clear  legal  standard  for 
affected  conduct  The  EP.A  has  complied 
with  Executive  Order  12630  (53  PR 
8859.  March  15.  1988)  by  examining  thr 
takings  implications  of  the  rule  in 
accordance  with  the  "Attornev 
General's  Supplemental  Guidelines  fur 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'   issued  under 
the  executive  order  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use  3501  etseq.) 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  This  rule  is  not  a 

major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Revww 

Under  section  307(b)(1)  of  the  Clean 
.\\T  Art.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  (A:iurt  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001    Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  fully  approving 
the  District  of  Columbia's  title  V 
operating  permit  program  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 

.■\dministrativp  practice  and  procedure. 
.\ir  pollution  control.  Intergovernmental 
relations.  (Operating  permits.  Reporting 
and  recordkeeping  requirements 

Oat-'d   0(  tolitT  10.  2U01. 
Donald  S.  Welsh. 
Regional  Administrator.  Rugion  III. 

Appendix  A  of  part  70  of  title  40. 
rhapter  1.  of  the  Code  of  Federal 
R^'gulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authontv  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq. 

2  .Appendix  A  to  part  70  is  amended 
bv  adding  paragraph  (b)  to  the  entry  for 
the  District  of  Columbia  to  read  as 
follows: 


Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

District  of  Columbia 
***** 

lb)  Thf  District  of  Columbia  Department  of 

Henlth  submitted  program  amendments  on 
Mhv  21.  2001.  Augu*it  AO.  2001.  and 
September  26.  2001   The  rule  amendments 
(fmtained  in  the  Mav  21.  2001.  .August  :^0. 
2001.  and  September  26,  2001  submittals 
adequate!)  addressed  the  conditions  ni  the 
interim  approval  effective  on  September  6. 
1995.  The  District  of  Columbia  is  hereby 
granted  final  full  approv.il  effective  on 
November  30,  2001. 
*  ♦  ♦  *  * 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  2560 
[WO-350-1 41 0-00-24  1A] 
RIN  1004-AD34 

Alaska  Native  Veterans  Allotments 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
final  regulations  published  in  the 
Federal  Register  on  Friday.  June  30. 
2000  (65  FR  16648).  The  regulation 
allows  certain  Alaska  Native  veterans 
another  opportunity  to  apply  for  a 
Native  allotment  under  the  repealed 
Native  Allotment  Act  of  1906.  Congress 
passed  the  Alaska  Native  Veterans 
Allotment  Act  in  1998  which  mandates 
regulations  to  implement  it.  This  action 
will  enable  certain  Alaska  Native 
veterans  who.  because  of  their  military' 
service,  were  not  able  to  apply  for  an 
allotment  during  the  early  1970s,  to  do 
so  now. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  15.  2001. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to:  Director  (630).  Bureau  of 
Land  Management.  1849  C  Street,  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Van  Horn.  Division  of 
Conveyance  Management,  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599:  telephone  (907)  271-3767;  or 
Kelly  Odom,  Bureau  of  Land 
Management,  Regulator,'  Affairs  Group, 
Mail  Stop  401.  1620  L  Street,  NW., 
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Washington,  DC  20036;  telephone  (202) 
452-5028.  To  reach  Ms.  Van  Horn  or 
Ms.  Odom,  individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339.  24 
hours  a  day.  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

I   Statutor\-  Authority. 

II.  Final  Rule  as  Adopted. 

III.  Pro(  edural  Matters 

I.  Statutory  Authority 

Public  Law  106-559  signed  by  the 
President  on  December  21.  2000  amends 
the  Alaska  Native  Allotment  Act  of 
1998.  It: 

a.  Changes  the  dates  of  military 
service  under  which  an  Alaska  Native 
Veteran  may  be  eligible  for  an  allotment 
by  extending  the  ending  date  for 
completing  the  required  six  months  of 
military  service  from  June  2,  1971.  to 
December  31,  1971; 

b.  Extends  the  dates  of  military 
service  under  which  a  deceased  Alaska 
Native  Veteran  may  be  eligible  for  an 
allotment  from  the  original  period 
begirming  [anuary  1,  1969.  and  ending 
December  31,  1971,  to  the  period 
beginning  August  5,  1964,  and  ending 
December  31,  1971; 

c.  Clarifies  that  a  deceased  Alaska 
Native  Veteran  must  have  served  in 
South  East  Asia  during  the  1964-1971 
time  period;  and 

d.  Clarifies  that  the  appropriate 
Alaska  State  court  must  appoint 
personal  representatives  to  represent 
deceased  eligible  veterans. 

n.  Final  Rule  as  Adopted 

We  are  issuing  this  final  rule  because 
the  purpose  of  the  rule  is  to  provide  the 
public  with  the  information  concerning 
changes  to  previous  law  which  were 
made  in  Public  Law  106-559.  The 
changes  made  are  specific  and  allow 
BLM  no  discretion.  Therefore,  public 
comment  on  a  proposed  rule  would  not 
be  in  the  public  interest;  rather 
comment  would  delay  the  fuller, 
complete,  and  clear  public  disclosure 
we  seek. 

This  final  rule  follows  the  changes  in 
Public  Law  10&-559  by: 

(a)  Changing  the  dates  of  military 
service  under  which  an  Alaska  Native 
Veteran  may  be  eligible  for  an  allotment 
by  extending  the  ending  date  for 
completing  the  required  six  months  of 
military  service  from  June  2,  1971,  to 
December  31,  1971: 

(b)  Extending  the  dates  of  military 
service  under  which  a  deceased  Alaska 
Native  Veteran  may  be  eligible  for  an 
allotment  from  the  original  period 
b^inning  January  1,  1969,  and  ending 


December  31,  1971.  to  the  period 
beginning  August  5.  1964.  and  endinp 
December  31.  1971; 

(c)  Clarif\-ing  that  a  deceased  .'\laska 
Native  Veteran  must  have  ser\-pd  in 
South  East  Asia  during  the  1964-1971 
time  period  and; 

(d)  Clarifying  that  the  appropriate 
Alaska  State  court  must  appoint 
personal  representatives  to  represfnt 
deceased  eligible  veterans 

The  rule  also  deletes  §  2568  92.  Is 
there  anything  else  I  should  consider  if 
I  apply  for  land  that  is  selected  by  a 
Native  Corporation  or  by  the  State  of 
Alaska^  The  last  sentence  of  the  Section 
stated  "If  BLM  does  not  receive  and 
approve  a  relinquishment  from  a  Native 
corporation  or  the  State  before  the 
allotment  application  filing  period  end< 
you  cannot  file  an  application  for  an 
allotment  in  a  different  location  and  vou 
will  not  be  eligible  for  an  alternative 
allotment."  It  is  true  that  an  applicant 
would  not  be  able  to  file  a  new 
application  in  a  different  location  once 
the  filing  period  ends,  but  it  is  not  true 
that  an  applicant  would  not  be  eligible 
for  an  alternative  allotment  If  an 
applicant  is  found  eligible  for  an 
alternative  allotment,  that  eligibility 
would  have  nothing  to  do  with  the  end 
of  the  filing  period.  This  section  was 
intended  to  be  a  warning  of  possible  risk 
to  applicants,  not  a  statement  of  a 
requirement.  We  have  determined  that 
deleting  the  section,  rather  than 
rewording  it,  is  in  the  public  interest 
We  determined  this  after  considering 
alternative  language  which  we  found 
would  add  confusion  rather  than  clantv 
to  the  rulemaking. 

m.  Procedural  Matters 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

These  final  regulations  are  not  a 
significant  regulator*'  action  and  were 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These  final 
regulations  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy 
They  will  not  adversely  affect  in  a 
material  way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  of  State,  local,  or 
tribal  governments  of  communities 
These  final  regulations  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agencv  These  final 
regulations  do  not  alter  the  budgctarv 
effects  of  entitlements,  grants,  user  ft^ns. 
or  loan  programs  or  the  rights  or 
obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues 
The  effect  of  these  final  regulations  will 


bp  (jn  a  limited  number  of  individuals 
w  ho  arc  qualified  to  applv  for 
dliotments  and  on  the  Interior 
Department  agencies  responsible  for 
administering  the  allotment  program. 
The  allotment  application  period  is 
limited  bv  law  to  18  months,  and 
existing  staff  of  responsible  agencies 
will  process  applications  following  most 
of  the  same  rules  that  are  currently  in 
effect  for  allotment  applications  under 
the  1906  Native  Allotment  Act. 

National  Environmental  Policy  Act 
(NEPAI 

Section  910  of  the  Alaska  National 
Interest  I^nds  Conservation  Act 
iAMLCA)  of  December  2,  1980,  43 
use.  1638,  made  conveyances. 
regulations,  and  other  actions  which 
lead  to  the  issuance  of  conveyances  to 
.Natives  under  ANCSA  exempt  from 
NEP.^  compliance  requirements.  Since 
(Congress  made  the  Alaska  Native 
Veterans  Allotment  Act  a  part  of 
ANCSA  NEPA  does  not  apply. 

Rf'fiuhiton,-  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Art  nf  iPHu  d>-  amfnded,  5 
use  601-612.  to  pnsure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities  This  final  rule  will  applv  only 
\o  certain  Alaska  .Native  veterans  and 
specific  classes  of  heirs  of  Alaskan 
Native  veterans  who  are  eligible  to 
apply  for  allotments  Thnrefon    tht 
Department  of  the  Intpnor  (  ertifies  that 
this  document  will  not  ha\p  any 
signifitant  impads  on  small  entities 
under  the  RFA 

Small  Business  Regulatory  Enforcement 
Fairness  Act  ISBREFA) 

These  final  regulations  are  not  a 
"ma)or  tuIp    as  defined  at  5  U.S.C. 
804(2)  This  final  rule  does  not  meet  any 
of  the  criteria  for  a  "ma)or  rulp"  under 
the  definition  contained  in  SBREFA. 
The  final  rulp  will  result  in  some  costs 
to  allotment  applicants,  and  to  the 
Department  of  the  Interior  to  implement 
the  allotment  program  over  the  next 
several  years  It  will  not  result  in  major 
cost  or  pncp  increases  for  consumers, 
industries,  or  regions,  and  the  cost 
increases  for  government  agencies  will 
be  small  This  final  rule  will  have  no 
significant  ad\  erse  effects  on 
competition,  employment,  investment. 
produrti\it\    innovation,  or  the  ability 
nf  I    s  -liased  enterprises  to  compete 
Willi  foreign-based  enterprises.  The  total 
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annual  effect  on  the  economv  u  il!  he  far 
below  SlOO  miHion  Based  on 
Department  nf  \'>^teran.>  Affairs  data. 
BLM  estimates  that  about  1.100 
individuals  with  at  least  one  quarter 
Alaska  Native  blood  meet  the  military 
service  criteria  in  the  Alaska  Native 
Veterans  law  and  mav  be  eligible  to 
apply  for  allotments  If  each  applicant 
were  to  choose  the  maximum  number  of 
land  parcels  involved  would  be  2.200^ 
BLM  estimates  the  cost  of  processin'^  an 
application  for  a  single  allotment  parcel 
does  not  exceed  525,000.  including  the 
cost  of  adjudication,  examination, 
survev.  and  conveyance  This  estimate 
IS  based  on  the  average  cost  of 
processing  allotment  applications 
originallv  filed  under  the  Alaska  Native 
Allotment  Act  of  1906  The  total  cost  to 
process  2.200  parcels  would  be  S55 
million  over  the  life  of  the  program, 
which  is  the  statutory  18-month 
application  period  and  as  many 
additional  vears  as  necessary  to 
complete  all  applications   In  no  case 
would  these  costs  approximate  the  $100 
million  annual  impact  threshold 

Unfunded  Mandates  Reform  Act 

These  final  regulations  do  not  impose 
an  unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  SlOO  miliinn  per  vear;  nor 
do  these  final  regulations  have  a 
significant  or  unique  effect  on  State, 
local,  or  tribal  governments  or  the 
private  sector  The  only  mandate 
imposed  on  State  governments  will  be 
for  the  State  court  app(Jintment  of 
personal  representatives  in  cases 
involving  the  estates  of  certain  deceased 
applicants,  but  this  mandate  will  cost 
far  below  SlOO  million  per  year  These 
final  regulations  impose  no  mandate  on 
local  or  tribal  governments  or  the 
private  sector.  Program  costs  will  fall 
primarily  on  the  Department  of  the 
Interior  Therefore.  BLM  is  not  required 
to  prepare  a  statement  containing  the 
information  required  by  the  I'nfunded 
Mandates  Reform  Act  (2  U  S.C.  1531  et 
seq.) 

Executive  Order  12630.  Governmental 
Actions  and  Interference  With 
Constitutionallv  Protected  Property 
Rights  I  Takings  I 

The  final  rule  does  not  represent  a 
government  action  c:apable  of  interfering 
with  constitutionally  protected  property 
rights.  The  final  rule  will  allow  BLM  to 
convey  Federal  land  only  under  certain 
circumstances,  and  the  land  contriining 
other  applications  or  entries  is 
specifically  forbidden  by  law  from  being 
conveyed  to  Native  veterans  Even  if  a 
Native  veteran  could  show  use  and 
occupancy  of  land  before  another 


application  or  entry  was  made,  the 
Native  would  have  no  vested  property 
right  until  he  or  she  Filed  an  application 
for  an  allotment  under  section  41  of 
ANCSA.  No  existing  applications  or 
entries  or  other  private  property  interest 
will  be  affected  by  this  proposed  rule 
Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
will  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  final  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  final  rule  will 
give  the  State  the  authority  to 
voluntarily  relinquish  up  to  160  acres  of 
a  selection  so  that  a  Native  veteran  can 
apply  for  an  allotment,  but  the  State  is 
not  required  to  relinquish.  Voluntarily 
relinqui-shments  will  have  no  effect  on 
the  States  ability  to  reach  its  full 
acreage  entitlement  from  the  Federal 
government  Native  veterans  will  not  be 
able  to  apply  for  land  already  owned  by 
the  State,  even  if  they  can  show  that 
they  used  and  occupied  the  land  before 
the  State  applied  for  it.  Allotments 
conveyed  under  sectirm  41  of  ANCSA 
are  not  taxable,  just  as  allotments 
conveyed  under  the  1906  Act  are  not 
taxable.  Native  allotments  are  conveyed 
from  Federal  public  land  which  is  not 
subject  to  State  or  local  taxation,  so 
conveyance  of  allotments  under  this 
rule  will  not  change  tax  status  or  cause 
any  impact  on  State  or  local  property 
tax  revenue  Therefore,  in  accordance 
with  Executive  Order  12612,  BLM  has 
determined  that  this  final  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment   Representatives  of  the  State 
of  Alaska  and  the  BLM  Alaska  have  had 
general  discussions  on  the  content  of 
the  statute  and  the  final  regulations 
Representatives  of  the  State  of  Alaska 
recognize  that  lands  conveyed  to  the 
State  are  prr)hibited  from  land 
availability  under  the  statute  and  that 
the  State  may  relinquish,  but  is  not 
required  to  relinquish,  a  selection  to 
allow  a  Native  veteran  to  file  an 
allotment  application 

Executive  Order  12988.  Civil  Justice 
Reform 

L'nder  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  this  final  rule  would  not  unduly 
burden  the  judicial  system  and  that  it 


meets  the  requirements  of  sections  3(a) 
and  3(bK2)  of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments'  (59  FR  22951)  and  512 
DM  2  when  we  initially  wrote  this  rule 
we  consulted  with  tribes  as  follows: 

Section  41  of  ANCSA.  which 
authorizes  Native  allotments  for  certain 
veterans,  specifically  requires  that  the 
Department  of  the  Interior  promulgate 
these  regulations  "after  consultation 
with  Alaska  Natives  groups."  BLM 
consulted  with  the  Bureau  of  Indian 
Affairs  throughout  the  process  of  the 
initial  rulemaking  and  held  public 
meetings  to  discuss  the  rule  with  Native 
entities,  including  tribes.  Native  views 
were  solicited  very  early  in  the 
rulemaking  process  and  BLM  included 
all  written  comments  received  from 
tribes  and  other  Native  entities  in  the 
administrative  record  for  the  rule.  BLM 
held  additional  meetings  with  Native 
groups  before  the  regulations  became 
final  and  considered  tribal  and  other 
Native  views  in  the  final  rulemaking. 
Accordingly: 

a.  We  consulted  with  affected  tribes. 

b.  Consultations  were  open  and 
candid  so  that  the  affected  tribes  could 
fully  evaluate  the  potential  impact  of 
the  rule  on  trust  resources. 

c.  We  considered  tribal  views  in  the 
final  rulemaking. 

d.  We  consulted  with  the  appropriate 
bureaus  and  offices  of  the  Department 
about  the  potential  effects  of  the  rule  on 
tribes.  We  consulted  with  the  Bureau  of 
Indian  Affairs  and  the  Division  of 
Indian  Affairs,  Office  of  the  Solicitor. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  covered  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
et  seq.  All  information  requirements 
pertain  to  an  application  form  whereby 
Alaska  veterans  may  apply  for  the 
benefits  described  in  this  final  rule. 
OMB  reviewed  and  approved  an 
information  collection  package  (1004- 
0191)  for  the  application  form  (AK 
2561-10).  Because  all  the  information 
requirements  are  contained  in  the 
application  form  and  covered  by  that 
information  collection  package,  BLM 
has  not  prepared  a  separate  information 
collection  package  for  these  regulations. 
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Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action^  It  will  not  have  an  adverse  effect 
on  energy  supplies.  This  final  rule  will 
apply  only  to  Alaska  Native  veterans 
and  to  a  specific  class  of  Alaskan  Native 
veterans  heir  who  are  eligible  to  applv 
for  allotments. 

Author 

The  principal  author  of  this  rule  is 
Connie  Van  Horn.  Division  of 
Conveyance  Management.  Bureau  of 
Land  Management.  Anchorage.  Alaska: 
assisted  by  Kelly  Odom  of  BLMs 
Regulator)'  Affairs  Group,  Bureau  of 
Land  Management.  Washington.  DC 

List  of  Subjects  in  43  CFR  Part  2560 

Alaska,  Homesteads.  Indian  Lands. 
Public  Lands.  Public  Lands-Sale,  and 
Reporting  and  Recordkeeping 
requirements,  Alaska  Native  allotments 
for  certain  veterans. 

Dated:  ,Si'[)Ii'nit)er  28,  2001 
J.  Steven  Griles, 

Acting  Assistant  Se(  relan  .  Umd  unci 
Minemis  Manoiif'nicnt. 

PART  2560— ALASKA  OCCUPANCY 
AND  USE 

Accordingly.  BLM  amends  43  CFR 
part  2560  as  set  forth  below: 

1.  The  authority  citation  for  part  2.560 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C   IfiOl  rl  scq  (,\N'C:.S.\) 
as  amended:  .Section  4;?2  of  Piiblli   Law  lO.S- 
27R,  4.3  i;.S.C:.  Ifi29g:  .Section  :101  of  Pu()li. 
Law  10(>-=i,Tf):  the  Native  Allotment  .\i  t  of 
190fi.  :i4  Stat,  1<)7.  as  amended.  42  Stat   41.t 
70  Stat,  9.54.  4A  I'S.t;.  270-1  through  270- 
.3  (H)70), 

2  Amend  §  2568,20  by  revising 
paragraph  (b);  redesignating  paragraphs 
(c)  as  paragraph  (d);  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  2568.20    What  is  ttie  legal  authority  for 

these  allotments? 

*         •         •         •         « 

(b)  .Section  432  of  Public  Law  10,5- 
276,  the  Appropriations  Act  for  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  for 
fi-scal  year  1999.  43  L'S.C  1629g.  which 
amended  ANCSA  by  adding  section  41 

(c)  Section  301  of  Public  Law  106- 
559,  the  Indian  Tribal  lustice  Technical 
and  Legal  Assistance  Act  of  2000.  which 
amended  section  41  of  A.NCSA 


(dj  The  N,,ti\e  AlluUncn!  .Af  t  of  1906, 
34  Stat,  197   as  amended.  42  Stat.  415 
and  70  Stat   954.  43  U.S.C.  270-1 
through  2~0-3  (1970), 

3  Amend  §  2568  50  hv  revising 
paragraph  (c)  to  read  as  follows: 

§  2568.50    What  qualifications  do  I  need  to 
be  eligible  for  an  allotment? 
*         •         •  •  . 

(c)  Be  a  veteran  wh(   served  at  least 
SIX  months  between  lanuary  1.  1969. 
and  December  31,  1971.  or  enlisted  or 
was  drafted  after  )unr  2.  1971.  but 
before  December  3.  1971    and 
«         *         •         •         « 

4  Amend  §  2568,60  bv  revisint;  the 
introductory  paragraph  tn  read  as 
follows 

§  2568.60    May  tt>e  personal 
representatives  of  eligible  deceased 
veterans  apply  on  their  behalf? 

Yes  The  personal  representative  or 
special  administrator,  appointed  in  the 
appropriate  .Maska  State  court 
proceeding,  may  applv  for  an  allotment 
for  the  benefit  of  a  dec:eased  veteran  s 
heirs  if  the  deceased  veteran  ser\ed  in 
South  East  Asia  at  any  time  during  the 
period  beginning  ,-\ugust  5   1964   and 
ending  December  31    1971.  and  during 
that  period  the  deceased  \eterdn: 


$2568.92    [Removed  and  Reserved] 

5   Remove  and  reserve  *»  2568.92, 
|FR  Di>i    01-2V):)7  Filed  10-15-01;  B:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2326,  MM  Docket  No  00-100  RM- 
9860] 

Digital  Television  Broadcast  Service; 
San  Antonio,  TX 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule 


summary:  The  Commission,  at  the 

request  of  Alamo  Public 
Telecommunications  Council,  licensee 
of  noncommercial  station  KLRN-TV. 
NT.SC  channel  *9.  substitutes  DT\' 
channel  "8  fur  DT\'  channel  *20  at  San 
Antonio.  Texas.  See  65  FR  36809.  lune 
12.  2000  DTV  channel  'Hi  an  be 


allotted  to  San  Antonio  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (2^19-38  N.  and 
98-21-17  W.)  with  a  power  of  8.3. 
HAAT  of  263  meters  and  with  a  DTV 
service  population  of  1464  thousand. 
Since  the  community  of  San  Antonio  is 
located  within  275  kilometers  of  the 
US  -Mexican  border,  concurrence  of  the 
Mexican  government  has  been  obtained 
for  this  allotment  With  this  action,  this 
proceeding  is  terminated. 

DATES;  Fffec-ti\T  Nnvomber  2f^    2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Bhinienth<ii    Mas-  Meciid  Bureau,  (202) 

418-lfi(){i 

SUPPLEMENTARY  INFORMATION    This  is  a 

s\n(,ipsis  of  thf  '■  ■  ■ini:;^^> ,.  :,  -  Report 
rind  Order    M.M  Im;  vi'  \,     00-100. 
adopted  (,Ktnhrr  ^-    .:(Ki:    ,ind  released 
Orfober  11    2(,ti:r.     rtii   fi...  text  of  this 
( .ntriniivsiiin  doc  is:Mn  i.v  available  for 
in". [,'!■(  v.ii:  ,i;)'i  -  ;.ji\  iiig  during  normal 
tni,MMess  hours  in  the  FCC  Reference 
Center  44'^   IJth  Street    ,S\V  . 
Waslnnj^ton   !)(     Tins  (i^.i  .iment  may 
disc  t><   yViT'  hirf^ed  fr;  :n:  '  Ne 
Ci)iiiiiiissuir,  V  iii;i:!i!  >!i,!,i.  (  ontractor, 
QiJrilex  InternMtiondi    F'i 'r\ds  II,  445 
12tt;  Street    S\V   (>    H402,  Washington, 
D(    20554    leieijtuifie  202-863-2893. 

facsimile  2(i2-8«:i:'i 2H48,  or  via  e-mail 

t^iirflfxint(&Hi  ii  (  on; 

List  of  Subjects  in  47  CFR  Part  73 

Teie\  isK-n   I  hcital  television 
brr.ruic  astiiit 

Prtft  "^ifTitl.  4  7  of  the  Code  of 
Federal  Ret'.ii.iiiijns  is  amended  as 

fi  i||n\%  ^ 

PART  73— (AMENDED] 

The  authi)rit\  citation  for  Part  73 
rt  limes  to  read  as  follows; 

Authority:  47  U,S.C.  154,  303,  334,  336. 

§73,622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  *20  and  adding  DTV  channel 
*8  at  San  Antonio. 

Federal  Commiinii  utinns  Commission. 

B,irh.uii  \    Kreisni.in. 

Chinf.  VidtHj  Senictfs  Division.  Mass  Media 
Bureau. 

(FR  Do<;.  01-2.5917  Filed  10-15-01;  8:45  am] 
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This  sec'o^  0'  -ne  FEDEPAl  REGISTER 
contains  notxes  to  the  pubiic  o(  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  s  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  naakmg  pno'  to  tne  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  391,  590,  and  592 

[Docket  No  01-019P] 
RIN  0583-AC89 

Increases  in  Fees  for  Meat,  Poultry. 
and  Egg  Products  Inspection 
Services— Fiscal  Year  (FY)  2002 

AGENCY:  !    I  ui  ^ifetv  and  Inspection 

.S.TVK  .',  I'SDA. 

ACTION:  Proposed  rule.  | 


summary:  The  Food  Safety  and 
in-pection  Ser\'ice  (FSIS)  is  proposing 
t'.  iiu  r<>as(!  the  fees  that  it  charges  meat 
ui.i  puiiltrv-  establishments,  egg 
[U'uluc  ts  plants,  impcjfters.  and 
»'\porters  for  providing  voluntary 
inspection  services,  overtime  and 
holiday  inspection  services, 
identification  services,  certification 
■.»rvices,  and  laboratory  services.  These 
increases  in  fees  reflect  the  national  and 
localilv  pav  raise  for  Federal  employees 
(propns.'ii  '.  h  \  'T'  "lit  increase  effective 
[anuarv  2Uti2.  ui'l  inflation.  At  this 
time.  FSIS  is  not  proposing  to  amend 
>\ 

n 


for  the  Accredited  Laboratory 


•'  I , 


1' 

r  i.;r  iin.  To  raise  the  fees  for  voluntary 

'_^  ['I  uiucts  inspection  (base  time)  and 

md  holiday  voluntary 
ni^li. M  •     II  .icfivities,  the  Agency  is 
prijpnsiiit;  tn  add  part  592  to  the  CFR  for 
voluntary  egg  products  inspection.  At 
this  time,  FSIS  is  proposing  only  to 
iiK  lufle  the  fees  in  this  new  part. 
Further,  the  Agency  is  proposing  to 

iini'nd  thn  heading  of  Subchapter  I  of 
Chapter  III  of  the  CFR  by  deleting  the 
word  'Act"  so  the  heading  reads  "Egg 
Products  Inspection"  because  voluntar\- 
inspection  of  egg  products  is  performed 
umi  r  til.   .\^rii  ultural  Marketing  Act 

AM.\ 

DATES:  Th>  .\^'-ii(  \  must  receive 
(  iininii'nt^  tn  \i  )'.»'inti''r  15,  2001. 
ADDRESSES:  .Suhmit  niif  original  and 
tvvii  (,(i(Mcs  I  if  writt'Mi  1  iitnments  to  FSIS 
Docket  Clrrk   \)n<  k"t  iDO-OigP,  U.S. 


Department  of  Agriculture,  Food  Safet\ 
and  Inspection  Service.  Room  102, 
Cotton  Annex,  300  12th  Street,  SVV.. 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidavs 

FOR  FURTHER  INFORMATION  CONTACT:  i  i  n 
information  concerning  policy  issues, 
contact  Daniel  Engeljohn,  Ph.D.. 
Director.  Regulations  Development  ami 
Analysis  Division.  Office  of  Policy. 
Program  Development  and  Evaluation. 
FSIS.  U.S.  Department  of  Agriculture. 
Room  112.  Cotton  Annex,  300  12th 
Street.  SVV..  Washington.  DC  20250- 
3700.  (202)  720-5627.  fax  number  (202) 
690-0486. 

For  information  concerning  fees, 
contact  Michael  B.  Zimmerer,  Din-itor. 
Financial  Management  Division.  Office 
of  Management.  FSIS.  U.S.  Department 
of  Agriculture.  5601  Sunnyside  Avenue. 
Mail  Drop  5262  Beltsvilln,  MD  20705, 
(301) 504-5885 
SUPPLEMENTARY  INFORMATION 

Background 

The  Federal  Meat  Inspection  Ai  t 
(FMIA)(21  U.S.C.  601  et  seq.).  the 
Poultry  Products  Inspection  Act 
(PPIA)(21  U.S.C.  451  et  seq.).  and  the 
Egg  Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031  et  seq.)  provide  for 
mandatory  Federal  inspection  of 
livestock  and  poultn,^  slaughter  at 
official  establishments,  and  meat  and 
poultrv  processing  at  official 
establishments  and  of  egg  products 
processing  at  official  plants.  FSIS  bears 
the  cost  of  mandatory  inspection. 
Establishments  and  plants  pay  for 
inspection  services  performed  on 
holidavs  or  on  an  overtime  basis 

In  acidition.  under  the  Agricultural 
Marketing  Act  of  1946.  as  amended  (7 
U.S.C.  1621  ef  .seq.)  (AMA).  F-SIS 
provides  a  range  of  voluntary 
inspection,  certification,  and 
identification  services  to  assist  in  the 
orderlv  marketing  of  various  inimal 
prcjducts  and  byproducts  These 
services  include  the  certification  of 
technical  animal  fats  and  the  inspection 
of  exotic  animal  produc  ts,  such  as 
antelope  and  elk  FSIS  is  requiriMi  to 
recover  the  costs  of  voiuntarv 
inspection,  certification,  and 
identification  services. 


Under  the  AMA.  FSIS  also  provides 
certain  voluntary  laboratory  services 
that  establishments  and  others  may 
request  the  Agencv  to  perform. 
Laboratory  services  are  provided  tor 
four  tvpes  of  analytic  testing; 
microbiological  testing,  residue 
chemistrv  tests,  food  t;omposition  tests, 
and  pathology  testing.  FSIS  must 
reciiver  these  costs. 

E\er\  \ear  FSIS  reviews  the  fees  that 
It  r,hart;es  for  prc)\idiiig  n\-ertime  and 
holidav  inspec:tion  servu  es;  voluntary 
inspec  tion.  identification,  and 
1  ertific:ation  services:  and  laboratory 
^ervic:es.  The  Agency  performs  a  cost 
analvsis  to  det(>rmine  whether  the  fees 
that  it  has  established  are  .KJecjuate  to 
recover  the  costs  that  it  incurs  m 
providing  these  services.  In  the 
Agencvs  analvsis  of  projected  c;c)sts  for 
October  1.  2001  to  September  30.  2002. 
the  .Agency  has  identified  increases  in 
the  costs  of  these  nonmandatorv 
invpeciion  services  due  specificalJN  to 
the  national  and  locality  pay  raise  for 
Federal  employees  (proposed  3.6 
perc  ent  increase  effec  tive  (anuarv  2002) 
and  inflation. 

FSIS  calculated  the  proposed  fees  by 
addinu  the  projc>c:ted  iiu;rease  in  salaries 
and  inflation  for  PT  2001  and  FY  2002 
tn  the  actual  c:ost  ot  the  services  in  FY 
2000.  The  Agenc:v  c:alcu!ated  inflation  to 
be  2.0%  for  FY  2001  and  2.0"o  for  FY 
2002   The  .Agencv  considered  the  costs 
that  it  will  inc:ur  because  of  the  pav 
raise  in  January  2002  and  averaged  its 
pav  costs  out  over  the  entire  FY  2002. 
FSIS  did  not  use  the  fees  (  urrently 
(barged  as  a  base  for  calc:ulating  the 
jiroposed  fees  for  FY  2002  because  the 
current  fees  are  based  on  estimates  of 
costs  to  the  .\gency  lor  FY  2001  and  FY 
2002,  The  .Agency  now  knows  the  ac;tual 
cost  of  inspection  services  for  FY  2000 
and  used  the  actual  costs  in  c  alculating 
the  proposed  fees. 

The  current  and  proposed  fees  are 
listed  hv  tvpe  of  service  in  Table  1 

Table  i.— Current  and  Proposed 
Fees— Per  Hour  Per  Employee— 
By  Type  of  Service  Except  for 
Voluntary  Inspection  of  Egg 
Products 


Service 

Previous 
rate 

Proposed 

rate 

Base  time       

S38  44 

41  00 

S42  64 

Overtime  &  tioliday 

44  40 
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Table  1.— Current  and  Proposed 
Fees — Per  Hour  Per  Employee— 
By  Type  of  Service  Except  for 
Voluntary  Inspection  of  Egg 
Products— Continued 


Service 


Previous       Proposed 
rate  rate 


Laboratory 


60.04 


68  32 


The  differing  proposed  fee  increase 
for  each  type  of  service  is  the  result  of 
thp  different  amount  that  it  costs  FSIS 
to  provide  these  three  tvpes  of  ser\if:es 
The  differences  in  costs  stem  from 
various  factors,  inchjding  different 
salarv  hnels  of  the  prngram  emplcnees 
who  perform  the  spr\if:es,  Se»'  Tahlt'  2. 

Table  2. — Calculations  for  the 
Different  Types  of  Services 


Base  time 


Actual  FY  2000  cost            

Inflation  and  salary  increases 
Ad)ustment  for  divisibility  by 
quarter  hours    

S39  67 
2.95 

02 

Total 

42  64 

Overlime  and  Holiday  Inspec- 
tion Services                     

Actual  FY  2000  cost            

Inflation  and  salary  increases    . 

Ad|ustment  for  divisibility  by 
quarter  fiours     

41  32 

3  07 

01 

Total 

44  40 

Laboratory  Services    

Actual  FY  2000  cost  

63  59 

Inflation  and  salary  increases 
Total 


4  73 


68  32 


FSIS  is  also  proposing  to  raise  the  fpos 
for  its  voluntary  inspection  of  egg 
products  for  hase  time,  which  arv 
currently  set  forth  in  §  55.510(b)  of  Title 
7  of  the  Code  of  Federal  Regulations 
(CFR).  from  S33  64  to  S42.64  per  hour 
per  program  employee  and  for  overtime 
and  holiday  inspection  which  is 
currently  set  forth  in  section  55.5 10(() 
of  Title  7  of  the  CFR  from  S35  52  to 
S44.40  per  hour  per  program  employee. 
The  differing  proposed  fees  for  basetime 
ser\ices  and  for  holidays  and  overtime 
scrxices  is  due  to  the  different  amount 
that  it  costs  FSIS  to  provide  thrise 
ser\ices.  These  differences  in  cost  stem 
from  various  factors,  which  include,  the 
differing  salary  levels  of  the  program 
employees  who  perform  the  services. 
These  fees  have  not  been  changed  in  si.x 
years.  Additionally,  in  conjunction  with 
the  proposed  fee  increase  for  the 
voluntary  inspection  of  egg  products. 
FSIS  is  proposing  provisions  which 


delineate  what  t\"pes  of  ser\  :i  i"-  u     n  i 
he  considered  to  be  overtime  ui  ii,,livlny 
work. 

When  the  regulation>  goxerning  the 
mandatory  inspection  nf  fgg  products 
were  transferred  to  Title  m  of  the  Code 
of  Federal  Regulatidns  iCFR)  on 
December  31,  IM^^H  (6,H  FR  72352).  the 
regulations  governing  the  voluntarv 
inspection  of  egg  products  were  not  also 
transferred.  FSIS.  hnwever.  does 
perform  vnUintary  inspection  of  egg 
products,  and  certain  other  products, 
under  the  AMA.  The  Agency  is  now 
proposing  tn  add  part  592  to  title  9  of 
the  (^FR  whi(  h  will  contain  the  fees  for 
bdsetune  and  o\<^rtimp  and  holiday 
\  iiluntary  inspection  of  egg  products,  as 
well  as  an  explanation  of  what  services 
art'  (  onsidered  to  be  n\ertime  and 
hdlidav  work  Further,  the  Agency  is 
[jroposing  tn  amend  the  heading  of 
Subchapter  I  of  C;hapter  III  of  the  CFR 
by  deleting  the  word  "Act"  so  the 
heading  will  be  "Egg  Products 
Inspe(  tiun.  ' 

.\t  thi--  time,  FSIS  is  only  proposing 
to  include  the  base  time  fee  scheme  and 
the  overtime  and  holiday  fee  scheme  for 
the  voluntar\  inspection  of  egg  products 
that  is  done  on  other  than  a  continuous 
resident  basis  in  Part  592  of  Title  9  of 
the  CFR.  In  a  separate  nileirinking,  the 
.Agency  will  propose  to  include  other 
[)rovisions  of  the  \  oluntary  egg  products 
insppction  regulations  in  title  9  of  the 
CFR   FSIS  will  coordinate  this  effort 
with  AMS 

The  Agency  must  ret  o\ei  the  actual 
cost  of  voluntary  inspection  services 
( fivered  by  this  rule.  These  fee  increases 
are  essential  for  the  c  ontinued  sound 
financial  management  of  the  Agency's 
costs.  FSIS  plans  to  make  the  fin.il  rule 
efffHtivc  in  October  _'(>()]    To 
expeditiously  make  this  riiiein.iking 
effective  so  that  the  inc  redsiNJ  rosts  can 
be  recovered  in  a  tiinelv  lasiunn.  and 
because  the  .Agent  \  has  [)re\  mush 
announced  (h5  FR  6()093j  that  it  would 
be  reviewing  these  fees  on  a  FY  basis, 
the  Administrator  has  determined  that 
.U)  da\s  for  public  comment  is 
sufficient. 

Executive  Order  12866  and  Regulatorv 
Flexibility  Act 

Because  this  fin<d  rule  tias  been 
determined  to  be  not  significant,  the 
(Iffice  of  Management  and  Budget 
(t)MB)  did  not  review  it  under 
Executive  Order  128bti 

The  Administrator.  FSIS,  has 
determined  that  this  final  rule  would 
not  have  a  signifit  ant  e(  onomic  impac:t, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  use'.  601 ),  on  a  substantial 
number  of  small  entities. 


Small  establishments  and  plants 
should  not  be  affected  adversely  by  the 
increases  in  fees  because  the  new  fee 
increases  provided,  in  general,  for 
reflect  only  a  small  increase  in  the  costs 
currently  borne  by  those  entities  that 
choose  to  use  certain  inspection 
services.  Moreover,  smaller 
establishments  and  plants  are  unlikely 
to  use  a  significant  amount  of  overtime 
and  holiday  inspection  services.  The 
inspection  services  for  which  fee 
increases  are  proposed  are  generally 
used  by  larger  establishments  and  plants 
because  of  their  larger  production 
volume,  the  greater  complexity  and 
diversity  of  the  products  that  they 
produce,  and  the  need  of  their  clients 
(large  commercial  or  institutional 
establishments)  for  on-time  delivery  of 
large  volumes  of  product. 

Establishments  and  plants  that  seek 
FSIS  services  are  likely  to  have 
calculated  that  the  incremental  costs  of 
overtime  and  holiday  inspection 
services  would  be  less  than  the 
incremental  expected  benefits  of 
additional  revenues  that  they  would 
realize  from  additional  production. 

F  ( (uiimiK   F.<1e(  Is 

As  a  result  of  the  proposed  fees,  the 
Agency  expects  to  collect  an  estimated 
SlOl  million  in  revenues  for  FY  2002, 
compared  to  $94  million  under  the 
current  fee  structure.  The  costs  that 
industry  would  experience  by  the  raise 
in  fees  are  similar  to  other  increases  that 
the  industr>-  faces  because  of  inflation 
and  wage  increases. 

The  total  volume  of  meat  and  poultry 
slaughtered  under  Federal  inspection  in 
2000  was  about  82  billion  pounds 
(Livestock,  Dairy.  Meat,  and  Poultry 
Outlook  Report.  Economic  Research 
Service.  USDA.  March  28.  2001).  The 
total  volume  of  U.S.  egg  product 
production  in  2000  was  about  2.3 
billion  pounds  (2001  Agriculture 
Statistics,  USDA).  The  increase  in  cost 
per  pound  of  product  associated  with 
the  proposed  fees  increases  is.  in 
general.  $.00008.  Even  in  competitive 
industries  like  meat,  poultry,  and  egg 
products,  this  amount  of  increase  in 
costs  would  have  an  insignificant 
impact  on  profits  and  prices 

The  industr>'  is  likely  to  pass  through 
a  significant  portion  of  the  proposed  fee 
increases  to  consumers  because  of  the 
inelastic  nature  of  the  demand  curve 
facing  these  firms.  Research  has  shown 
that  consumers  are  unlikely  to  reduce 
demand  significantly  for  meat  and 
poultry  products,  including  egg 
products,  when  prices  increase.  Huang 
estimates  that  demand  would  fall  by  .36 
percent  for  a  one  percent  increase  in 
price  (Huang.  Kao  S..  A  Complete 
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System  of  U.S  Demand  for  Food. 
U'SDA/ERS  Technical  Bulletin  No  1821 
1993.  p.  24).  Because  of  the  inelastic 
nature  of  demand  and  the  competitive 
nature  of  the  industry,  individual  firms 
are  not  likely  to  experience  any  change 
in  market  share  in  response  to  an 
increase  in  inspection  fees 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
justice  Reform  This  proposed  rule;  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect. 
and  (3)  does  not  require  administrative- 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule  However 
the  administrative  procedures  specified 
in9CFR  306.5,  381  35,  and  590.300 
through  590  370,  respectively,  must  be 
exhausted  before  any  ludicial  challenge 
of  the  application  of  the  provisions  of 
this  proposed  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA,  PPIA.  or 
EPIA 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  proposed  rule,  FSIS  will 
announce  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update  FSIS  provides  a 
weekly  FSIS  Constituent  Update  via  fax 
to  over  300  organizations  and 
individuals  In  addition,  the  update  is 
available  on  line  through  the  FSIS  wpb 
page  located  at  http  '/ 
www  fsis  usda  gov  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  anv  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders  The  constituent  fax  list 
consists  of  industrv .  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  in(  ludod  ThnniKh 
these  various  channels,  FSIS  is  able  t(i 
provide  informatitm  to  a  much  broader, 
more  diverse  audience  than  vvoulii  be 
otherwise  possible.  For  more 
information,  or  to  be  added  to  the 
constituent  fax  list,  fax  vour  request  tn 
the  Congressional  and  Public  Affair.s 
Office,  at  (202)  720-5704. 


List  of  Subjects 

9  CFR  Part  391 

Fees  and  charges.  Government 
employees.  Meat  inspection.  Poultry 
products. 

9  CFR  Part  590 

Eggs  and  egg  products.  Exports,  Food 
labeling,  Imports. 

9  CFR  Part  592 

Eggs  and  egg  products.  Exports.  Food 
labeling.  Imports 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  proposes  to  amend  9 
CFR  Chapter  III  as  follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  AND  LABORATORY 
ACCREDITATION 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authoritv:  7  U.S.C.  1.38f;  7  II.S.C  .304. 
1622  -111(1  1R24;  21  tJ.S.C.  451  et.  seq.:  21 
U.S.C.  601-695;  7  CFR  2.18  and  2.53 

2  Sections  391  2.  391  3,  and  391.4  are 
revised  to  read  as  follows: 

§  391 .2     Base  tim«  rate. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  §§  350.7. 

351  8,  351  9. 352  5,  354  101,  355.12,  and 
362  5  IS  $42  64  per  hour  per  program 
pmplovee 

§  391 .3    Overtime  and  holiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  §§307.5.  350.7,  351.8,  351  9,  352.5, 
354  101,  355.12,  362.5  and  381  38  is 
S44.40  per  hnur  per  program  employee. 

§  391  4    Laljoratory  services  rate. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§  350.7.  351.9. 

352  5.  354  101    355  12.  and  362.5  is 
S68  32  per  hour  per  program  employee. 

PART  590— (NSPECTION  OF  EGGS 
AND  EGG  PRODUCTS  (EGG 
PRODUCTS  INSPECTION  ACT) 

3.  The  authoritv  citation  for  Part  590 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  1031-1056, 

4.  Section  590.126  is  revised  to  read 
as  follows: 

§  590.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyfuid  their  regularly 
assigned  tour  of  dutv  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 


inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
S44.40. 

5.  In  §  590.128.  paragraph  (a)  is 
revised  to  read  as  follows: 


§590.128    Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 
service  is  considered  holiday  work  The 
official  plant  must,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  must  pay  the 
Agency  for  such  holiday  work  at  an 
hourly  rate  of  $44,40. 
***** 

6.  Revise  the  heading  of  Subchapter  I 
to  read  as  follows; 

SUBCHAPTER  I— EGG  PRODUCTS 
INSPECTION 

7.  Add  part  592  to  Subchapter  I  to 
read  as  follows: 

PART  592— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS 


Sec. 

592  1 
592.2 
593.3 

593  4 


Scope  and  Purpose. 
Base  time  rate. 
Overtime  rate. 
Holidav  rate. 


Authority:  7  U  S,C   1621-1627. 

§  592.1     Scope  and  Purpose. 

The  fees  that  shall  be  charged  for.  and 
collected  by  the  Food  Safety  and 
Inspection  Service  for  the  voluntary 
base  time,  overtime,  and  holiday  time 
inspection  services  of  egg  products  as 
provided  by  FSIS  on  other  than  a 
continuous  resident  basis  shall  be  at  the 
applicable  rates  and  on  the  basis  set 
forth  in  §§  592.2  through  592.4  below, 
in  lieu  of  that  for  such  services  set  forth 
in  7  CFR  Part  55.  The  fees  and  charges 
for  such  services  shall  be  paid  by  check, 
draft,  or  money  order  to  the  Food  Safety 
and  Inspection  Service. 

§  592.2    Base  tinte  rate. 

The  base  time  rate  for  voluntary 
inspection  services  of  egg  products  is 
$42.64  per  hour  per  program  employee. 

§592.3    Overtime  rate. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessan.'  and  must  pay  the  Agency  for 
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such  overtime  at  an  hourlv  rato  of 
S44.40, 

§  592.4     Holiday  rate. 

When  an  official  plant  requires 
\()luntarv  inspection  ser\ice  on  a 
holiday  or  a  day  designated  in  lieu  nf  a 
holiday,  such  service  is  considered 
holiday  work.  The  official  plant  must,  in 
advance  of  such  holiday  work,  request 
the  inspector  in  charge  to  furnish 
inspection  ser\'ice  during  such  period 
and  must  pay  the  Agency  for  such 
holidav  work  at  an  hourlv  rate  of 
$44.40. 
***** 

Done  at  Washington.  DC.  on  0(  tobfr  10 
2001 

Thomas  J.  Billy, 
Administrator 

!FR  Doc.  01-2592.3  Filed  10-15-01.  8  45  amj 
BILLING  CODE  3410-DM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  50 

RIN  315&-AG89 

Entombment  Options  for  Power^ 
Reactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRCl  is  considering  an 
amendment  to  its  regulations  that  would 
clarify  the  use  of  entombment  for  power 
reactors.  The  NRC  has  determined  that 
entombment  of  power  reactors  is  a 
technically  viable  decommissioning 
alternative  and  can  be  accomplished 
safely.  Current  regulations  governing 
decommissioning  and  license 
termination  require  that 
decommissioning  be  completed  within 
60  years  of  permanent  cessation  of 
operations.  Completion  of 
decommissioning  beyond  60  vears  will 
be  approved  bv  the  NRC  only  when 
necessary  to  protect  public  health  and 
safety.  The  regulations  also  establish 
dose  criteria  for  license  termination  that 
includes  a  provision  that  permits 
license  termination  under  restricted  and 
unrestricted  release  conditions.  This 
advance  notice  of  proposed  rulemaking 
invites  early  input  from  affected  parties 
and  the  public  on  the  issues 
surrounding  the  feasibilitv  of 
entombment. 

DATES:  The  comment  period  e.xpires 
December  31.  2001.  Comments  received 
after  this  date  will  be  considered  if  it  is 


practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  onlv  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  comments  to:  The 

,Secretdr\ .  I'.S.  Nuclear  Regulatory 
C(jmmission.  Wdshington.  D(^  205.5.1- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff.  Deliver  cf)mments 
to:  11555  Rorkville  Pike.  Rockville. 
Maryland,  between  7  30  am.  and  4:15 
p.m.  on  Federal  workdays.  You  may 
also  provide  comments  via  the  NRC's 
interactive  rulemaking  Web  site  [http 
rvleforum  llnl  gov}  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms  Carol  Gallagher  (301)  415 
5905:  e-mail  CAOsTirc  gov 

The  NRC  maintains  an  Agenrv  wide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC  s  public 
documents  These  documents  mav  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Interne* 
at  http://\\-ww.nrc.gov/S'RC/ ADAMS 
index. html  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-415^737  or 
by  email  to  pdr@nrc.gov 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Frank  Cardile,  telephone  (301!  415- 
6185,  e-mail  f p da nrc.gov .  Office  of 
Nuclear  Material  Safety  and  Safeguards 
US.  Nuclear  Regulator)-  Oimmission. 
Washington.  DC  20555-0001 
SUPPLEMENTARY  INFORMATION: 

Background 

A   Current  Rulemakings  Belated  to 
Decommissioning  and  License 
Termination 

Current  requirements  pertaining  to 
decommissioning  are  cr)ntained  in  10 
CFR  part  50   Spet  ifu  requirement'-  on 
decommissioning  alternatives  were 
published  )une  27,  1988  (53  FR  24018). 
These  pro\isions  state  that  the 
Commission  will  terminate  a  license  if 
it  determines  that  the  dei  ominissioning 
has  been  performed  in  accordance  uith 
an  appro\ed  decommissioning  pl.iii  .iiiii 
that  terminal  radiation  sur\e\  s  and 
associated  documentation  demonstrate 
that  the  facility  and  site  are  suitable  for 
release  for  unrestricted  release.  The 
Supplementary  Information  (SI)  to  the 
1988  rule  defined  three  broad 
decommissuming  alternatnes.  UH.l).\. 
SAF.STOR.  and  ENTOMB  The  term 
ENTOMB  was  defined  as  the  alternativv 


in  which  radioactive  contaminants  are 
encased  in  a  structurally  long-lived 
material,  such  as  concrete;  the 
entombed  structure  is  appropriately 
maintained;  and  sur\'eillance  is 
continued  until  the  radioactivity  decays 
to  a  level  permitting  termination  of  the 
license  with  unrestricted  release. 

Currently.  10  CFR  50.82(a)(3)  requires 
that  decommissioning  be  completed 
within  60  years  of  permanent  cessation 
of  operations,  and  completion  of 
decommissioning  beyond  60  years  be 
approved  by  the  NRC  only  when 
necessary  to  protect  public  health  and 
safety.  The  factors  that  will  be 
considered  by  the  Commission  in 
evaluating  an  alternative  that  provides 
for  the  completion  of  decommissioning 
bevond  60  years  of  permanent  cessation 
if  operation  include  unavailability  of 
waste  disposal  capacity  and  other  site- 
specific  factors  affecting  the  licensee's 
capability  to  carry  out 
decommissioning,  including  the 
presence  of  other  nuclear  facilities  at  the 
site  In  addition,  the  1988  rule  was 
structured  so  that  use  of  anv 
decommissioning  option  would  result 
in  term  in  at  ion  of  the  in  en^<-  fi  r 
unrestrnled  use  Thesr  re(.iiiirriii>'rits 
tended  to  favor  the  u.se  nf  id  (  (  i\  ,ind 
S.\FSTOR  However,  as  noteci  m  itie  SI 
for  the  lune  27.  1988,  final  rule,  the 
ENTOMB  alternatu'e  was  not 
specifically  precluded  because  it  was 
recognized  that  it  might  be  an  allowable 
alternati\'e  in  priite(  tin^  fmlili'   ht-alth 
and  safetv 

In  1997  the  ( .ornmisvn  ti  amended  its 
regulations  to  est.ibhsh  dose  criteria  for 
1h  ense  terminations  These  provisions 
appear  in  10  CFK  Part  20.  Subpart  E. 
and  include  a  provision  that  permits 
license  termination  under  restricted 
release  conditions.  Under  a  restricted 
release,  the  dose  to  the  average  member 
of  the  critical  group  must  not  exceed 
0.25  mSv/yr  (  25  mrem/yr)  total 
effective  dose  equivalent  (TEDE)  and  be 
as  low  as  reasonably  achievable 
(ALARA)  with  the  restrictions  in  place. 
and.  if  the  restrictions  were  no  longer  in 
effect,  the  dose  due  to  residual 
radioactivity  could  not  exceed  1  mSv/yr 
(100  mrem/yr)  (or  5  mSv/yr  (500  mrem/ 
yr).  if  additional  conditions  are  met) 
TEDE  and  is  ALARA.  These  caps  were 
<  hosen  to  provide  a  safety  net  in  the 
lughly  unlikely  event  that  the 
restrictions  failed. 

B.  Discussion  of  the  Concept  of 
Entombment 

Entombment  is  an  alternative  method 
for  decommissioning  a  power  reactor 
that  ultimately  results  in  termination  of 
the  license  Before  the  start  of 
entombment,  the  reactor  permanently 
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ceases  opt^ations^  The  spent  fuel  is 
permanently  remcned  from  the  reactor 
core  and  either  shipped  offsite  or  stored 
in  an  independent  spent  fuel  storage 
installation  After  preliminary 
decnmmissinning  activities  are 
completed,  radioactive  contaminants  to 
be  left  on-site  are  placed,  or  left,  in  the 
reactor  containment  building  or  other 
structure 

After  the  radioactive  materials  are 
placed  in  the  ccmtainment.  the  material 
is  entombed  by  designing  and 
constructing  engineered  barriers  that 
can  reliably  isolate  the  radioactive 
contaminants  from  the  environment 
This  can  be  accomplished  by  suitable 
hardening  to  prevent  inadvertent 
intrusion  into  the  containment  (eg.  use 
of  concrete  capping,  or  fill  materials) 
and  mitigation  of  transport  of 
radionuclides  to  the  environment  (e  g., 
use  of  soil,  added  sorption  materials. 
site  considerations) 

The  length  of  time  that  the  entombed 
structure  must  remain  effective  in 
isolating  its  contents  depends  on  the 
specific  radionuclides  present  in  the 
entombed  structure  and  the  time 
necessarv'  for  those  radionuclides  to  be 
reduced,  through  radioactive  decay,  to  a 
level  that  is  acceptable  for  license 
termination. 

For  radionuclides  Cobalt-60  and 
Cesium-137  (with  half-lives  of 
approximately  5  3  and  30  years, 
respectively),  which  are  the  principal 
dose  contributors  for  reactors,  the  time 
estimated  to  reach  the  0  25  mSv/yr  (25 
mrem/yr)  unrestricted  use  criterion  i^' 
about  160  and  300  years,  respectively  If 
the  long-lived  activation  products 
present  in  reactor  internals  were 
included  in  an  entombed  structure,  the 
time  of  isolation  for  the  long-lived 
activation  produds  will  depend  not 
only  on  their  half-lives  but  other  site- 
specific  factors,  such  as  engineered 
barriers  and  site  characteristics 

Additional  information  about  the 
entombment  concept,  including  studies 
and  previous  NRC  papers  can  be  located 
on  the  web  at  w"i\-u-  nrc  gov/SMSS/ 
l\f\'S/entombm  (^nt.html. 

Specific  Proposal 

■  The  NRC  believes  that 
decommissioning  a  power  reactor  using 
the  entombment  approach  appears  to  be 
a  safe  and  viable  option  for  many 
situations,  and  that  it  could  offer 
benefits  and  greater  fle.xibility  to 
accommodate  particular  site-specific 
decommissioning  situations.  In  some 
cases,  reactors  may  be  able  to  achieve 
decommissioning  through  an 
entombment  approach  to  license 
termination  in  accordance  with  the 
criteria  of  the  license  termination  rule  in 


10  ( IFK  part  20.  subpart  E,  and  within 
the  hO-year  timeframe  provided  in  10 
CFR  50.82(a)(3).  However,  in  other 
cases,  the  60-year  provision  in 
§  50.82(a)(3)  for  completion  of 
decommissioning  may  need  to  be 
revised  to  reflect  the  period  of  time 
required  for  reduction  in  dose  to  meet 
the  restricted  release  criteria  in  10  CFR 
part  20.  subpart  E.  Thus,  the  use  of  an 
entombment  approach  may  require 
changes  to  the  regulatory  requirements 
and  guidance  before  this  option  can  be 
treated  as  a  generic  alternative. 

Specific  Considerations 

Before  it  prepares  a  proposed  rule  on 
the  subject  the  NRC  is  seeking  advice 
and  recommendations  on  this  matter 
from  all  interested  persons.  Specific 
areas  on  which  the  Commission  is 
requesting  comment  are  discussed  in 
the  following  sections.  C^omments 
accompanied  by  supporting  reasons  are 
particularly  requested  on  the  questions 
contained  in  each  section. 

A.  Regulatory  Framework  and 
Approaches — Rulemaking  Options 

Option  1 

Do  not  conduct  rulemaking. 
Currently.  10  CFR  50  82(a)(3)  requires 
that  decommissioning  be  completed 
within  60  years  of  permanent  cessation 
of  operations.  Completion  of 
decommissioning  beyond  60  years  may 
be  approved  bv  the  NRC  only  when 
necessary  to  protect  public  health  and 
safety  To  extend  decommissioning 
based  on  economic  or  other  non-public 
health  and  safety  reasons  would  require 
an  exemption  under  10  CFR  50.12. 

The  advantage  of  this  option  is  that 
current  regulations  already  permit  case- 
specific  Commission  approval  for 
completing  license  termination  beyond 
60  years  (10  CFR  50.82)  based  on  health 
and  safety  considerations  In  addition, 
the  current  regulations  (10  CFR  part  20. 
subpart  E)  for  license  termination  with 
restricted  release  provide  dose  criteria 
for  decommissioning  and.  in  some 
cases,  could  appK  to  entombment 
within  the  existing  time  frame  of  10  CFR 
50.82. 

The  disadvantage  of  this  option  is  that 
(  urrent  10  CFR  part  20  subpart  E 
requirements  for  license  termination 
with  restricted  release  may  not  be 
sufficiently  flexible  in  some  cases  to 
achieve  license  termination  within  the 
60-year  period  specified,  given  the 
limitations  for  extending  the  time 
period  Therefore,  this  option  results  in 
regulating  bv  exemption  Also. 
additional  resources  would  be  requested 
to  process  the  site-specific  exemptions 
for  extension  of  time  if  the  current  rules 


wore  used  for  considering  the 
permissibility  of  entombment  for  case- 
specific  situations  for  other  than  public 
health  and  safety  reasons.  Another 
disadvantage  is  that  this  option  does  not 
address  the  disposition  of  Greater  Than 
Class  C  (GTCC)  material,  which 
otherwise  might  need  to  be  disposed  of 
in  an  offsite  disposal  facility.  Finally, 
under  10  CFR  part  20,  the  entombment 
contains  residual  radioactivity  and  is 
considered  to  be  suitable  for  license 
termination.  However,  under  other 
statutes,  the  residual  radioactivity  might 
be  considered  low  level  waste  (LLW). 
Classification  of  the  entombed  material 
as  LLW  would  raise  issues  concerning 
State  and  LLW  compact  legal  authority 
over  the  entombment.  For  example, 
States  and  compacts  have  authority  for 
disposal  of  LLW  and  might  prescribe 
means  for  its  disposal  other  than 
entombment.  In  addition,  some  States 
have  prescribed  their  own  criteria  for 
LLW  disposal  that  may  not  be 
compatible  with  those  in  an 
entombment  rule. 

Option  2 

Another  option  would  be  to  conduct 
rulemaking  to  consider  the  need  to  add 
flexibility  to  10  CFR  50.82  to  amend  the 
60-year  time  frame  for  completion  of 
decommissioning  and  to  clarify  the  use 
of  engineered  barriers  for  reactor 
entombments. 

Option  2  would  modify  the  60-year 
time  period  for  completion  of 
decommissioning  activities.  Under  this 
option,  the  "Statement  of 
Considerations"  could  clarify  when 
credit  could  be  taken  for  engineered 
barriers,  independent  of  institutional 
controls,  as  a  method  for  meeting  the 
established  dose  criteria  found  in  10 
CFR  part  20,  subpart  E.'  Engineered 
barrier  system  objectives,  qualifying 
criteria,  and  implementation 
acceptability  by  the  NRC  could  be 
specified  in  the  rule  to  ensure  a  high 
level  of  confidence  that  the  entombment 
would  continue  to  isolate  the 
radioactive  material  until  it  decays  to  a 
level  that  would  be  acceptable  for 
restricted  or  unrestricted  release.  This 
option  could  specifically  authorize  the 
use  of  entombment  for  power  reactors  as 
a  decommissioning  alternative  for 
license  termination. 

The  advantage  of  this  option  is  that 
amending  10  CFR  50.82  would  provide 
more  flexibility  for  terminating  a  license 
without  the  need  for  exemptions  or 
Commission  approval  of  alternative 


■  I'ndiT  20  (IFR  part  20,  '.iibparl  F.  nn^inct'n'd 
twrrirrs  nirtv  be  con.sidi'n'il  instilutiotiiil  c.(!iitri)ls 
(IfprnfiitiK  iiptin  Ihi'  lu-ed  for  unci  Ihc  (it-grif  of 
hurn.iii  ituolvomfMil  lo  m.iinlrtin  llicir  cffoctivness. 
OpiKin  2.  unlike  Option  ! ,  ^vnulil  clarifv  this  issue. 
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schedules.  It  also  permits  flexibility  in 
defining  requirements  to  meet  a  broad 
variety  of  possible  situations,  which 
would  result  in  resouKe  savings.  The 
use  of  engineered  barriers  would  be 
clarified  in  the  regulations. 
Furthermore,  terminating  the  license  is 
more  efficient  and  effective  than 
retaining  a  disposal  license,  as  proposed 
by  Option  3  below. 

The  disadvantages  of  this  option  are 
that  there  may  not  be  a  defined  time 
period  for  license  termination  and  this 
approach  may  delay  completion  of 
decommissioning  and  license 
termination.  However,  there  may  be 
other  factors  that  would  motivate  timely 
completion  of  decommissioning 
activities,  such  as  continued 
requirements  for  payment  of  fees, 
insurance,  and  other  resource  impacts 
on  licensees.  Another  disadvantage,  as 
in  Option  1.  is  that  Option  2  does  not 
address  the  disposition  of  GTCC 
material,  which  otherwise  might  need  to 
be  disposed  of  in  an  offsite  disposal 
facility.  Finally,  under  10  CFR  part  20. 
the  entombment  contains  residual 
radioactivity  and  is  considered  to  be 
suitable  for  license  termination. 
However,  under  other  statutes,  the 
residual  radioactivity  might  be 
considered  LLW.  Classification  of  the 
entombed  material  as  LLW  would  raise 
issues  concerning  State  and  LLW 
compact  legal  authority  over  the 
entombment.  For  example.  States  and 
compacts  have  authority  for  disposal  of 
LLW  and  might  prescribe  means  for  its 
disposal  other  than  entombment.  In 
addition,  some  States  have  prescribed 
their  own  criteria  for  LLW  disposal  that 
may  not  be  compatible  with  those  in  an 
entombment  rule. 

Option  3 

A  third  option  would  be  to  conduct  a 
rulemaking  to  establish  performance 
objectives  and  licensing  requirements 
for  an  entombed  facility.  This  option 
can  be  characterized  as  disposal,  rather 
than  decommissioning  leading  to 
license  termination.  It  would  provide 
for  a  rulemaking  to  establish 
performance  objectives  and  technical 
requirements  under  a  new  or  existing 
part  of  the  regulations  for  an  entombed 
facility.  Relevant  requirements 
established  in  other  existing  parts  of  the 
NRC  regulations  (e.g..  part  20,  subpart  E, 
and  10  CFR  part  61)  could  be 
incorporated  into  this  rulemaking 
These  requirements  could  include,  but 
would  not  be  limited  to,  overall  system 
performance  objectives,  institutional 
controls,  including  Federal  or  State 
ownership/oversite,  and  analyses  of  the 
long-term  stability  of  the  site.  These 
requirements  could  also  include 


pathway  analysis  to  demonstrate 
protection  of  the  average  member  of  the 
critical  group  from  releases  of 
radioactivity  using  dose  limits,  which 
could  include  provisions  for  adequate 
barriers  to  prevent  inadvertent 
intrusion.  In  addition,  provisions  for 
engineenng  features  such  as  barrier 
controls  could  be  established  on  a  site- 
specific,  license-specific  basis  The 
license  could  also  cover  the  activities  of 
entombing  the  radioactive  material, 
operations,  and  surveillance  of  controls. 
Similar  to  a  license  under  Part  61 ,  the 
entombed  disposal  facility  would  be 
maintained  under  an  NRC  license  until 
the  post-closure  requirements  wpre  mpt. 
Also,  since  the  facility  would  no  longer 
be  a  licensed  power  reactor,  but  rather 
a  new  license,  this  option  could  applv 
to  other  types  of  facilites 

The  advantage  of  this  option  is  that  it 
would  allow  for  on-site  disposal  of 
GTCC  waste,  since  such  waste  may  only 
be  disposed  of  at  an  NRC-licensed 
facility.  This  option  would  address  a 
dose  analysis  period  that  mav  be 
necessary  for  GTCC  waste.  It  might  also 
provide  an  approach  more  acceptable  to 
the  public  because  entombing  a  large 
quantity  of  long-lived  isotopes  is  viewed 
as  more  akin  to  disposal  or  burial  of 
waste  rather  than  leaving  behind 
residual  material  in  decommissioning  It 
could  also  address  other  license 
terminations  with  large  source  terms 
requiring  extended  periods  of 
institutional  controls  Furthermore. 
because  no  NRC-licensed  power  reactors 
have  ever  been  entombed,  continuation 
of  an  NRC  license  would  permit  greater 
confidence  that  the  dose  criteria  would 
be  met. 

A  disadvantage  of  this  option  is  that 
it  does  not  terminate  the  license.  It 
could  also  require  major  expenditures  of 
NRC  and  licensee  resources  to  wnte  a 
new  part  to  the  regulations  and  to  re- 
license  or  convert  the  facility  license  It 
could  also  require  major  expenditures  to 
maintain  the  NRC  license  over  the 
period  of  time  during  which  the  license 
would  need  to  be  retained  It  mav  have 
complex  policy  implications  because 
NRC's  responsibility  is  to  license  GT(X^ 
disposal  facilities,  subject  to  DOEs 
overall  responsibilities  for  disposal 
strategies  of  GTCC  material  Finally, 
classification  of  the  entombed  material 
as  LLW  might  raise  issues  concerning 
State  and  LLW  compact  legal  authority 
over  the  entombment 
Based  on  this  discussion: 

A  1    [)(u-s  the  existing  10  CKR  50.82(a)(3) 
[)ro\  idt'  an  tidequati'  basis  to  allow  periods  of 
entombment  bevonii  60  years.  If  not.  in  what 
way  should  the  regulations  be  changed? 

.■\.2,  Is  10  CFK  part  20.  subpart  E.  adequate 
to  at  hievc  lii  ense  termination  using  an 


entombment  approach?  If  not.  how  and  why 
should  this  rule  be  modified? 

A. 3,  Should  entombed  facilities  be 
required  to  maintain  some  type  of  NRC 
license  after  the  facility  meets  the  dose 
criteria  of  part  20.  subpart  E''  If  so.  what 
conditions  need  to  prevail  before  the  license 
may  be  terminated?  What  alternatives  might 
exist  for  adequately  managing  the  radioactive 
materials  left  in  the  entombed  structure? 

A  4.  new  part  is  being  considered  in  the 
regulations  to  establish  performance 
objectives  and  requirements  for  licensing  an 
entombed  disposal  facility  Should  this 
option  replace  subpart  E  for  purposes  of 
entombment  or  should  a  licensee  have  a 
choice  between  using  Subpart  E  approach  or 
the  entombed  facility  license  approach? 
Should  the  dose  based  criteria  for  the 
entombed  facility  license  be  based  on  subpart 
E  dose  limits?  If  not.  what  should  be  the  basis 
for  those  limits. 

A  5. Should  the  entombed  facility  option  be 
available  only  to  power  reactors?  If  not, 
under  what  circumstances  should  it  be 
applied  to  other  than  power  reactors? 

A. 6.  Are  there  other  opUons  that  the 
Commission  should  consider  in  developing 
an  approach  to  entombment  that  will  provide 
for  its  viability  while  maintaining  the  public 
health  and  safets' 

B.  Technical  Feasibility  Issues 

Part  20.  .Subpart  E  ilO  CFR  20.1403), 
allows  release  of  a  site  under  restricted 
conditions  if 

[a]  Institutional  controls  are  in  place 
to  limit  the  dose  from  residual 
radioactivity  to  less  than  0  25  mSv/yr 
{Z5  mrem-yri  TEDE  and  is  as  low  as 
rpasonahle  achievable  (ALARA).  and 

(b)  the  radioactivity  present  ha";  bopn 
reduced  so  that,  if  the  institutmna. 

c  nntrois  were  no  longer  m  pffp(i   !h<- 
dose  would  be  less  than  1  m.s\  vi  iiuu 
mrem/vri  TEDE  and  is  ALARA  (5  mSv/ 
yr  '500  mrem- vt)  is  allowed  if  "durable 
institutional  controls"  are  used] 

The  NRC  is  considering  approval  of  a 
license  termination  plan  for  an 
entombment  based  on  a  site-sp^ecific 
technical  evaluation  of  the 
entombments  ability  to  fulfill  the 
requirements  of  10  CFR  part  20.  subpart 
E  An  analysis  prepared  for  the  NRf 
indicates  that  the  most  likely  way  that 
the  entombment  engineered  barrier 
might  lose  its  effectiveness  may  be 
leakage  through  the  barrier  The  ability 
to  ensure  that  any  release  would  not 
exceed  authorized  levels  is  a  function  of 
the  design,  installation,  quality. 
durahilit\ ,  robustness,  etc.,  of  the 
•■ntdinbed  struc  ture.  the  environment  at 
hand,  and  the  time  needed  for  the 
protective  function  to  be  performed. 
Each  case  must  be  evaluated  on  its  own 
merits. 

B.l.  To  what  degree  should  credit  be  given 
to  engineered  barriers  for  the  purposes  of 
dose  reduction  to  meet  the  license 
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termination  criteria  of  10  CFR  part  20. 
Subpart  E' 

C.  Entombment  of  Greater  Than  Gass  C 
(GTCC)  Waste 

At  the  time  of  permanent  cessation  of 
power  reactor  operations,  the  reactor 
vessel's  internals  contain  some  long- 
lived  radioactive  material  that  result 
from  neutron  activation  of  these 
materials  near  the  reactor  core.  One  of 
these  radionuclides  is  Niobium  (Nb-94), 
which  has  a  half  life  of  about  20,000 
years.  If  reactor  internals  with  GTCC 
concentrations  of  Nb-94  had  to  be 
disposed  of  offsite.  a  special  facility  for 
their  disposal  would  be  requu-ed,  since 
they  cannot  be  disposed  of  in  LLVV 
facilities.  Also  removal  of  the  GTCC 
waste  from  the  reactor  internals  is 
difficult  work  and  results  in  exposure  to 
occupational  workers  In  addition,  the 
Low-Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  provides  that 
GTCC  waste  resulting  from  NRC 
licensed  activities  may  only  be  disposed 
of  in  a  facility  licensed  by  the  NRC 

C,l   .Should  material  that  could  be 
rla.ssified  as  GTCC  waste  he  considered  in 
the  entombment  approai  h.'  Are  there 
circumstances  under  which  residual 
radioactivity  that  could  be  classified  as  GTCC 
be  allowed  to  be  entombed  on  -iite'  If  so, 
under  what  i  onditions? 

D.  State  Issues 

D.l   Power  reactor  licensees  are 
exclusively  regulated  by  the  NRC.  [under 
10  CFR  part  50),  even  in  Agreement 
States.  The  NRC  consults  with 
stakeholders,  including  Agreement  and 
non- Agreement  States,  about  regulator\ 
actions  under  consideration  that  mav 
impact  stakeholders.  What  additional 
role,  if  any,  should  the  affected  States 
have  in  the  license  termination  process 
based  on  entombment  for  power 
reactors''  In  addition  should  an 
Agreement  State  be  permitted  to  issue  d 
license  for  an  entombed  disposal 
facilitv' 

D. 2,' Under  10  CFR  part  20,  subpart  E, 
the  entombment  contains  material 
having  residual  radioactivity  and  is 
suitable  for  license  termination  if  the 
dose  criteria  are  met.  However,  under 
other  statutes,  such  as  the  LLW  Policy 
Act.  the  material  might  be  considered  to 
be  low  level  waste  What  issues  e.xist  for 
entombment  in  a  State  where  existing 
State  legislation  prohibits  LLW 
disposal'' 

D  3  Are  there  other  issues  for  an 
entombment  that  impact  Low  Level 
Waste  Compacts'' 

D.4.  If  the  entombment  disposal 
facility  option  does  not  include  GTCC 
waste  and  the  disposal  license  is  issued 
by  an  Agreement  State,  what 


compdtibilitv  <  ategories.-'  as  described 
in  NRC's  'Policy  Statement  on 
Adequacv  and  Compatibility  of 
Agreement  State  Programs,"  published 
September  3.  1997  (62  FR  4651 7).  and 
in  NRC's  Management  Directive  5.9, 
"Adequacv  and  Compatibility  of 
Ayreement  State  Programs.  '  should  be 
assigned? 

E.  Further  Information 

E.l    Please  provide  any  other 
considerations  or  rule  changes  that  the 
Commission  should  consider  to 
facilitate  license  termination  based  on 
an  entombment  approach,  while 
maintaining  the  requisite  protection  of 
the  public  health  and  safety^ 

E.2.  The  NRC  is  interested  in  the 
likelihood  that  licensees  would  pursue 
entombment  to  assist  it  in  formulating 
its  decision  regarding  the  entombment 
options.  Please  provide  your  assessment 
as  to  the  number  of  licensees  likely  to 
pursue  entombment  as  a  option. 
Specifically,  it  is  requested  that  reactor 
licensees  indicate  their  potential 
interest  in  choosing  the  entombment 
option. 

The  preliminary  views  expressed  in 
this  document  may  c;hange  in  light  of 
comments  received.  If  the  proposed  rule 
is  developed  by  the  Commission,  there 
will  be  another  opportunity  for 
additional  public  comment  in 
connection  with  that  proposed  rule. 

List  of  Subjects 

W  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

W  CFR  Pari  50 

.Antitrust,  Classified  information, 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  this  document  is: 
42  U.S.C.  2201.  42  IJ.S.C.  5841 

Dated  at  Rockviile,  Maryland,  this  10th  dav 
of  October,  2001. 


For  the  Nuclear  Regulatory  ComiTiission. 
].  Samuel  Walker, 

Acting  Secretary  of  the  Commission. 

(PR  Doc.  01-25958  Fited  10-15-01:  8:45  ami 
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-Compatibility  refers  t  thr  pxtent  tn  which 
Agreement  Stale  radiation  control  programs  are 
consistent  with  NRC's  program  for  the  regulation  of 
Atomic  Energy  Act  radioactive  materials  to  ensure 
that  an  adequate  and  coherent  nationwide  effort  is 
collectively  established  for  regulatiun  of  such 
materials. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN3150-AG77 

List  of  Approved  Spent  Fuel  Storage 
Casks:  NAC-UMS  Revision 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  revising  the  NAC-UMS 
Universal  Storage  System  listing  within 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  2  to  Certificate  of  Compliance 
Number  1015.  Amendment  No.  2  will 
add  miscellaneous  spent  fuel  related 
components  to  the  approved  contents 
list  for  the  NAC-UMS  universal  storage 
system  and  change  the  required  actions 
in  response  to  a  failure  of  the  cask  heat 
removal  system.  Several  other  minor 
administrative  changes  will  be  made. 
Specific  changes  will  be  made  to 
Technical  Specifications  (TS)  to  permit 
the  storage  of  these  components  and  the 
other  requested  changes.  Changes  will 
be  made  to  Conditions  lb  and  6  of  the 
Certificate  of  Compliance. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
15. 2001. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Attn:  Rulemakings  and 
Adjudications  Staff 

Deliver  comments  to  11555  Rockviile 
Pike.  Rockviile,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Certain  documents  related  to  this 
rulemaking,  as  well  as  all  public 
comments  received  on  this  rulemjiking, 
may  be  viewed  and  downloaded 
electronically  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.llnl.gov. 
You  may  also  provide  comments  via 
this  Web  site  by  uploading  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this  rule, 
including  comments  received  by  the 
NRC,  may  be  examined  at  the  NRC 
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Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov 

Documents  created  or  received  at  the 
NRC  after  November  1,  1999.  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://i\'WH\nrc.gov/XRC/ 
ADAMS' index.html.  From  this  site,  the 
public  can  gain  entr>'  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  An  electronic  copv 
of  the  proposed  Certificate  of 
Compliance  (CoC)  and  preliminary 
safety  evaluation  report  (SER)  can  be 
found  under  ADAMS  Accession  No. 
ML011990392.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdi^nrc.gov 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Jayne  M.  McCausland,  telephone  (301) 
415-6219,  e-mail,  jmm2@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory- 
Commission,  Washington.  DC  20555- 
0001. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Procedural  Background 

This  rule  is  limited  to  the  changes 
contained  in  Amendment  2  to 
Certificate  of  Compliance  Number  (CoC 
No.)  1015  and  does  not  include  other 
aspects  of  the  NAC-UMS  cask  system 
design.  The  NRC  is  using  the  "direct 
final  rule  procedure"  to  issue  this 
amendment  because  it  represents  a 
limited  and  routine  change  to  an 
existing  CoC  that  is  expected  to  be 
noncontroversial.  Adequate  protection 
of  public  health  and  safety  continues  to 
be  ensured. 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  the 
proposed  rule  is  being  published 
concurrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  effective  on 
December  31.  2001.  However,  if  the 
NRC  receives  significant  adverse 
comments  on  the  direct  final  rule  hv 
November  15.  2001,  then  the  NRC  will 
publish  a  document  to  withdraw  the 
direct  final  rule.  A  significant  adverse 
comment  is  a  comment  where  the 
commenter  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 


approach,  or  would  be  meffective  or 
unacceptable  without  a  change   .*. 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  noticp-and- 
comment  process.  For  example,  in  a 
substantive  response: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analvsis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify-  or  complete  the 
record;  or 

(c)  The  comment  raises  a  rele\  ant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  if  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition 

(3)  The  comment  causes  the  NRC  staff 
to  make  a  change  to  the  CoC  or  TS 

If  the  direct  final  rule  is  withdrawn 
the  NRC  will  address  the  comments 
received  in  response  to  the  proposed 
revisions  in  a  subsequent  final  rule 
Absent  significant  modifications  to  the 
proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  for  this  action 
if  the  direct  final  rule  is  withdrawn 

List  of  Subiects  in  10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties.  Radiation  protection 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
the  Energv'  Reorganization  Act  of  1974. 
as  amended:  and  5  U  S  C,  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1   The  authority  citation  for  Part  "2 
continues  to  read  as  follows 

Authority:  Set  s   "i  1 ,  .5,1.  57.  62,  63,  65.  69. 
«1    Ifil.  182.  1H:<.  184,  186.  187.  189,  68  Stat. 
'I2<1   g.lO.  9.12,  9.11.  914.  9.15.  948,  951.  954. 
'15S,  as  dinended.  sec.  214.  81  .Stat  444.  as 
anKMided  (42  V  .S  C   2071.  2071.  2077.  2092. 
2091.  2095,  2099,  2111.  2201.  2232.  2213. 
2214.  221fi.  2217,  2218.  2282);  sec.  274,  Pub. 
L  86-171.  71  Stat.  688.  as  amended  (42 
r.S.C.  2021):  sec.  201.  as  amended.  202.  206. 
88  Stat.  1242.  as  amended,  1244,  1246  (42 


U.S.C.  5841,  5842,  5846);  Pub  L  95-601.  sec. 
10.  92  Slat.  2951  as  amended  bv  Pub.  L.  102- 
486,  sec.  7902,  106  Stat  3123  (42  U.S.C. 
5851):  sec.  102,  Pub  L  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees  131.  132,  133.  135. 
137,  141,  Pub.  L  97-425.  96  Stat  2229,  2230. 
2232,  2241.  sec.  148,  Pub  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C  10151.  10152. 
10153.  10155,  10157,  10161.  10168) 

Section  72  44(g)  also  issued  under  sets. 
142(b)  and  148((:).  (d).  Pub.  L.  100-203.  101 
Stat   13.10-232.  1330-2.16  (42  U.S.C. 
10162(b),  10168(c).(d)).  Section  72.46  also 
issued  under  se<;   189.  68  Slat.  955  (42  U.S.C. 
2239);  .sec.  134.  Pub  L  97-425.  96  Stat  2230 
(42  U.S.C.  101.54).  .Section  72.96(d)  also 
issued  underset.  145(g).  Pub.  L  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  |  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203,  2204.  2222.  2244.  (42  U.S.C. 
10101.  10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133.  98  Stat  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

2   In  ^-2  214.  Certificate  of 
Compliance  1015  is  revised  to  read  as 
follows: 

§  72.214     List  of  approved  spent  fuel 

storage  casks 

«  t         •         •  fl 

Certificate  Sumher  1015 

Initial  Certificate  Effective  Date: 
November  20.  2000 

Amendment  S'umher  ;  H'fn  tive  Date: 
February  20.  2001 

Amendment  Number  2  Effective  Date: 
De(  ember  31    2001 

SAR  Submitted  b\    NAC 
international.  Inc 

SAR  Title  Final  Safetv  .Analysis 
Report  for  the  NAC-UMS  1,'niversal 
Storage  S\stem 

Docket  Sumber  72-1015. 

Certificate  Expiration  Date  November 
20   2020 

M  'del  .Wumher  NAC-UMS. 
•         •         •         *         • 

Dated  at  Rotkville,  Maryland,  this  1st  dav 
of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  D  Travers. 
L.\f(  utnf  Dm-ctor  for  Operations. 
(KR  Dot.  01-25891  Filed  10-15-01;  8:45  am) 

BILLING  CODE  7590-01 -P 


POSTAL  SERVICE 

39  CFR  Part  20 

International  Mail  Postal  Rates: 
Proposed  Changes 

AGENCY:  1'  '■•t.t:  s„.,vice. 
ACTION:  I'rupoifa  rule. 


SUMMARY:  Pursuant  to  its  authority 
under  39  U  S  C.  407,  the  Postal  Service 
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IS  proposing  changes  in  inthTnatioiial 
postal  rates  for  International  Priority 
Airmail.  International  Surface  Air  Lift, 
and  publishers'  periodical  mail   .\s 
required  under  the  Postal 
Reorganization  Act.  the  proposed 
changes  will  result  in  international 
postal  rates  that  do  not  apportion  the 
costs  of  the  service  so  as  to  impair  the 
overall  value  of  the  service  to  the  users. 
are  fair  and  rea.^onahle,  and  are  not 
undulv  nr  unreasonably  discriminatory 
or  prefer"ntial, 

DATES:  r;(.mments  on  the  proposed 
chanyes  must  be  rec ei\ed  on  or  before 
November  1'),  iOOl 

ADDRESSES:  Written  (  Mmments  should 
be  sent  to  the  Manager,  International 
Pri(  ing  International  Business.  LIS. 

Postal  ,^er\ices.  1735  N.  Lvnn  Street, 
Arlington,  \A  22  20^^-6020.  tiopies  of  all 
written  r  inuiients  will  be  available  for 
publii  inspection  between  9  a.m.  and  4 

p.m..  Mondav  thnumh  Fridav.  in 
International  Busin-ss   Jnl  Floor,  1735 
\    Lvnn  Stre..t    Arhn^fMU    \'A  22209- 
h()2() 


FOR  FURTHER  INFORMATION  CONTACT: 
Walter  |.  Grandiean.  (703)  292-3579. 

SUPPLEMENTARY  INFORMATION:  The 

propiistMi  rat^'s  fnr  International  Priority 
Airmail  (IPA),  International  Surface  Air 
Lift  (ISAL),  and  publishers'  periodicals. 
shown  in  the  tables  herein,  are  needed 
by  the  Postal  Service  to  cover  increases 
in  the  cost  of  providing  international 
mail  service,  including  transportation 
and  delivery-  charges  in  the  destination 
countrv.  These  services  are  bulk 
commercial  services  that  are  sensitive  to 
changes  in  cost. 

The  rates  for  publishers'  periodicals 
are  currentlv  divided  into  three  rate 
groups:  Canada,  Mexico,  and  all  other 
countries.  The  Postal  Service  adopted 
five  rate  groups  for  other  letter-post  mail 
on  January  7,  2001.  The  Postal  Service 
is  proposing  to  base  publishers' 
periodical  rates  on  these  same  five  rate 
groups.  This  enables  the  Postal  Service 
to  establish  rates  that  more  closelv  align 
with  the  cost  of  providing  service  to 
particular  country  groups  iia\  ing  similar 
costs 

International  Priority  Airmail  Rates 


The  Postal  Se.-vice  is  proposing  to 
change  only  the  rates  contained  herein. 
No  other  rates  are  changed. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  LI.S.C.  553).  the 
Postal  Service  invites  public  comment. 

The  Po.stal  Service  proposes  to  adopt 
the  following  rates  and  to  amend  the 
Internntinnal  Mail  Manual  (IMM). 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
services. 


PART  20— [AMENDED] 

1,  The  authoritv  citation  for  39  CFR 
part  20  c:ontinues  to  read  as  follows; 

.\uthority:  .".  ISC,  ,-i.-)2(,il.  :i't  I'SC,  401, 
404.  4(r    4()H 

2.  The  Intf^rnationol  Mail  Manual 
(IMM)  will  be  amended  to  incorporate 
the  following  postage  rates; 


i           Rate  group 

Per  niPce  rate        ^'°^  shipment       Full  service  per 
Per  piece  raie           ^^^  pound                 pound 



S028 

0  12 
0  25 

0  25 
0  12 
0  12 
0  12 
0  12 
020 

32  60                      33  60 

4  60                         5  60 

T 

I 

4  00                          5  00 

r 

. 

5  50                          6  50 

C, 

t 

4  85                          5  85 

S                                                                                                           ,                           

4  75                           5  75 

6  25                            7  25 

Q                                                                                                                                      

7  25                          8  25 

Worldwide  

7  00                          8  00 

1 

International  Surface  Air  Lift  F 

^ates 

Rate  group 

Per 
piece 
rate      " 

Full  servic 

pounc 

e  per 
1 

Direct  stiipment  per       ISC  drop  stiipment 
pound              j          per  pound 

Regular 

M-bag 

Regular        M 

-bag        Regular        M-bag 

SO  28 
0  12 
025 
0  25 
0  12 
012 
0  12 
0,12 

S3  05 
4  35 
3  40 

3  75 

4  65 
4  55 
465 
6.50 

SI  50 
1  60 

1  75 

2  50 
2  25 
2  25 
250 
325 

32  55 

3  85 
2.90 
325 
4,15 
405 

4  15 
600 

31  50            32  05          31  40 

O   tf-Aa-x  .rn\ 

T  . 



1  60              3  35             1  50 

3                                                                .  .  ..; 

1  75               2  40             1  50 

4 

2  50               2  75             2.50 

2  25               3  65             2  00 

5                                                           

2  25              3  55            2.00 

2  50              3  65            2.25 

8    

3  25              5  50            3  00 

Note  W-bags  are  sjbiect  to  tne  minimum  rate  for  11  pounds. 


Publishers'  Periodical  Rates 


Weight  not  over  (oz.). 


1 
2 
3 


Rate 

group  1 
(Canada) 


Rate 
group  2 
(Mexico) 


Rate 
group  3 


Rate  group  4 
(Australia 

Japan,  New 
Zealand) 


Rate 
group  5 


SO  45 

0  51 
0  57 


SO  60 
075 
090 


$0.60 
0.71 
082 


SO  60 
071 
082 


SO  60 
0,74 
0.88 


Federal  Register/ Vol.  66,  No.  200/Tuesday,  October  16,  2001    Pmpds.'d  Rules 


ri255: 


Publishers'  Periodical  Rates— Continued 


ice  per 

nd 

S3.60 

5  60 

500 

6  50 

5  85 

5  75 

7  25 

8  25 

8  00 

SI  40 
1  50 

1  50 

2  50 
200 
2  00 
2  25 
300 


Weight  not  over  ioz.), 


4  .. 

5  .. 

6  .. 

7  .. 

8  .. 
12 
16 
20 
24 
28 
32 
36 
40 
44 
48 
52 
56 
60 
64 


Rate 


dOc 


Rate 

group  2 
(Mexico) 


Rate  group  4 
Rate      !     (Australia.  Rate 

group  3    !    Japan,  New        group  5 
Zealand)      > 


0  63 
0  69 
0  75 

0  81 
0,87 

1  15 
1  43 
1.59 
1.75 

1  91 

2  07 
387 
399 
4  11 
4  23 
4  39 
4,55 
471 
4.87 


1  05 
1.20 
1  35 
1  50 
1  65 
213 
261 
3.09 
3.57 
4  05 
453 
501 
549 
597 
6.45 
693 
7.41 
7.89 
8.37 


093 
1  04 
1  15 
1.26 
1.37 
1.81 
225 
2.69 
3.13 
3.57 
4.01 
445 
489 
5.33 
5.77 
6.21 
665 
7.09 
7.53 


0.93 

102 

1.04 

1  16 

1.15 

1.30 

1.26 

1  44 

1.37 

1  58 

1.81 

202 

2.25 

246 

2.69 

290 

3.13 

334 

3.57 

3  78 

4.01 

4  22 

4.45 

466 

4.89 

5  10 

5.33 

554 

577 

598 

6.21 

6  42 

665 

686 

709 

730 

7.53 

774 

SO  25  per  pound  discount  for  drop  shipments  tendered  at  the  New  Jersey  International  and  Bulk  Mail  Center, 

CouNTPv  Rate  Groups 


so  60 
074 
088 


Afghanistan  

Albania      

Algeria      

Andorra    

Angola       

Anguilla     

Antigua  and  Barbuda 

Argentina  

Armenia    

Aruba        

Ascension   

Australia  

Austria  

Azerbaijan  

Bahamas  

Bahrain  

Bangladesh  

Barbados 

Belarus    

Belgium    , 

Belize  

Benin  

Bermuda  

Bhutan     

Bolivia 

Bosnia-Herzegovina 

Botswana 

Brazil  

Bnlish  Virgin  Islands 
Brunei  Darussalam  . 

Bulgana      

Burkina  Faso 
Burma  (Myanmar)  ,,. 

Burundi   

Cambodia 

Cameroon  

Canada  

Cape  Verde 

Cayman 


Rate  groups 

1 

Pub- 

IPA 

ISAL 

1 

lishers 

penodi- 

cals 

8 
5 

1 

5 

5 

5 

8 

8 

5 

3 

3 

8 

8 

5 

6 
6 

5 

5 

6 

6 

5 

8 

5 

6 

6 

5 

5 
4 

5 

4' 

4 

3 

3 

5 

8 

5 

6 
8 

5 

8 

5 

8 

8 

5 

6 
5 

5 

5 

3 

3 

3 

6 

6 

5 

8 

8 

5 

6 

5 

8 
6 

5 

6 

5 

5 

5 

8 

5 

6 

6 

5 

6 

5 

7 
5 

5 

5 

5 

8 

8 

5 

8 
8 

7 
8 

5 

5 

5 

8 

5 

1 

1 

1 

8 

5 

1               6 

5 
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'R'  Ra^e  Gpqups — Continued 


Rate  groups 


Country 


IPA 


ISAL 


Pub- 
lishers' 
periodi- 
cals 


Central  Atncar  Reoubiic     

Chad  

Chile    

China    

Colombia  

Comoros  Islands  

Congo  (Brazzaville)    Republic  of  the 

Congo  (Kinshasa)   Democratic  Republic  of  the 

Costa  Rica 

Cod'lvoire  (Ivory  Coast)  

Croatia  

Cuba  

Cypnjs 

Czech  Republic  [ 

DenmarV  

Djibouti         

Dominica  

Dominican  Republic    , 

Ecuador 

Egypt 

El  Salvador 

Equatonal  Guinea  

Entrea  

Estonia  

Ethiopia  J 

Falkland  Islands  „ 

Faroe  IslarxJs       

Fill         - 

Finland i 

France  (Includes  Corsica  &  Monaco)  

French  Guiana  

French  Polynesia  i  Includes  Tahiti)  

Gabon  

Gambia  

Georgia  Republic  of  

Germany      

Ghana  

Gibraltar        

Great  Brrtain  and  Norttiem  Ireland    

Greece  

Greenland    

Grenada       

Guadeloupe  

Guatemala     

Guinea  _ 

Guinea-Bissau  

Guyana         

Haiti  

Honduras      

Hong  Kong    

Hungary        ', 

Iceland  

India       

Indonesia  'Includes  East  Timon  

Iran  

Iraq        

Ireland  

Israel     

Italy        , 

Jamaica 

Japan     , '^ 

Jordan 

Kazakhstan  

Kenya 
Kiribati 

Korea  Dem   People  s  Rep  of  i  North)  

Korea   Republic  of  (South)  

Kuwait     


8 

8 

R 

6 

6 

7 

7 

6 

6 

8 

8 

8 

8 

6 

6 

8 

8 

5 

6 

6 

8 

5 

5 

3 

3 

8 

8 

6 

6 

6 

6 

8 

8 

6 

6 

8 

8 

f) 

8 

8 

fi 

5 

7 

7 

3 

3 

3 

3 

6 

6 

7 

8 

8 

8 

8 

3 

3 

8 

8 

3 

3 

3 

3 

3 

3 

8 

6 

6 

6 

8 

8 

6 

6 

6 

6 

6 

6 

7 

7 

5 

5 

3 

3 

8 

8 

7 

7 

8 

8 

8 

3 

3 

3 

3 

3 

3 

6 

6 

4 

4 

8 

8 

8 

8 

8 

7 

7 

7 

7 

8 

8 

5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
3 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
3 
5 
3 
3 
5 
5 
5 
5 
5 
3 
5 
3 
3 
3 
3 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
3 
5 
5 
5 
5 
3 
3 
3 
5 
4 
5 
5 
5 
5 
5 
5 
5 
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Country  Rate  Groups— Continued 


Kyrgyzstan  

Laos  

Latvia  

Lebanon  

Lesotho  

Libena  

Libya  

Liechtenstein  

Lithuania  

Luxembourg  

Macao  

Macedonia,  Republic  of  

Madagascar  

Malawi   

Malaysia     

Maldives  

Mali      

Malta  

Martinique  

Mauntania    

Mauntius      

Mexico  

Moldova    

Mongolia     ^ 

Montserrat  

Morocco  

Mozambique  

Namibia    

Nauru  

Nepal   

Netherlands  

Netherlands  Antilles  

New  Caledonia    

New  Zealand - 

Nicaragua  

Niger   

Nigeria 

Norway  

Oman  

Pakistan     

Panama  

Papua  New  Guinea  

Paraguay 

Peru  

Philippines  

Pitcaim  Island  

Poland 

Portugal  (Includes  Azores  &  Madeira  Islands) 

Qatar  

Reunion 

Romania  

Russia  

Rwanda    

Saint  Chnstopher  (St  Kttts)  and  Nevis  

Saint  Helena  

Saint  Lucia  

Saint  Pierre  &  Miquelon  .... 

Saint  Vincent  and  the  Grenadines  

San  Manno  

Sao  Tome  and  Pnncipe  

Saudi  Arabia     

Senegal  

Serbia-Montenegro  (Yugoslavia) 

Seychelles  

Sierra  Leone  

Singapore 

Slovak  Republic  (Slovakia)  

Slovenia  


5 

7 

5 

8 

8 

8 

8 

3 

5 

3 

S 

5 

8 

8 

7 

8 

8 

8 

6 

8 

8 

2 

8 

7 

6 

8 

8 

8 

7 

7 

3 

6 

7 

4 

6 

8 

8 

3 

8 

8 

6 

7 

6 

6 

7 

7 

5 

3 

8 

8 

5 

5 

8 

6 

8 

6 

6 

6 

3 

5 

8 

8 

5 

8 

8 

7 

5 

5 


8 
8 
2 


3 
6 

4 
6 
8 
8 
3 
8 
8 
6 
7 
6 
6 
7 

5 
3 
8 
8 
5 
5 


5 
5 
5 
5 
5 
5 
5 
3 
5 
3 
5 
5 
5 
5 
5 
5 
5 
5 
S 
5 
5 
2 
5 
5 
5 
5 
5 
5 
.5 
5 
3 
5 
5 
4 
5 
5 
5 
3 
5 
5 
5 
5 
5 
5 
5 
5 
5 
3 
5 
5 
5 
5 
5 
S 
5 
5 
5 
5 
3 
5 
5 
5 
5 
5 
5 
5 
5 
5 
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Country  Rate  Groups— Continued 


Country 


Rate  groups 


ISAL 


Pub- 
lishers' 
periodi- 
cals 


Solomon  Islands  

7 
8 
8 
3 
8 
8 
6 
8 
3 
3 
8 
7 
8 
8 
7 
8 
7 
6 
.  8 
8 
5 
5 
6 
7 
8 
8 
8 
6 
8 
7 
3 
6 
7 
7 
7 
8 
8 
8 

5 

Somalia        

5 

Soutti  Afnca                              

8 
3 
8 
8 
6 

5 

Spam  (Includes  Canary  Islands)  

3 

Sn  Lanka    

5 

Sudan        

5 

Sunname    

5 

Swaziland   

5 

Sweden      ;. 

3 
3 
8 
7 

3 

Switzerland  >. 

3 

Syna  

5 

Taiwan     

5 

Tajikistan    _ 

5 

Tanzania    

8 

7 
8 

5 

Thailand  _ 

5 

Togo 

s 

Tonga  ; 

5 

Tnnidad  and  Tobago  

6 

8 
5 

5 

Tnstan  da  Cunha  

5 

Tunisia                 

5 

Turkey               

5 

Turkmenistan     

5 

Turks  and  Caicos  Islands  ..J 

5 

Tuvalu                      

5 

Uganda      

8 

5 

Ukraine       

5 

United  Arab  Emirates  _ 

8 
6 

5 

Uruguay      ." 

5 

Uzbekistan  :  ... 

5 

Vanuatu     

5 

Vatican  City 

6 

3 

Venezuela  

5 

Vietnam      

5 

Wallis  and  Futuna  Islands  

5 

Western  Samoa  

5 

Yemen       

8 
8 
8 

5 

Zambia      

5 

Zimbabwe 

5 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52  I 

[Region  2  Docket  No.  232,  FRL-7084-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Yoric  and 
New  Jersey  Ozone  State 
Implementation  Plans;  New  York 
Cartwn  Monoxide  Attainment 
Demonstration  and  Designation  for  Air 
Quality  Planning;  Extension  and 
reopening  of  Comment  Periods 

AGENCY;  Environmental  Prntfctmn 
Agency  {EPAj, 


ACTION:  Proposed  rules;  extension  and 
reopening  of  comment  periods. 


SUMMARY:  Due  to  the  tragic  events  of 
September  11.  2001  and  the  resulting 
temporar}-  closure  of  the  Region  2  office 
of  the  Environmental  Protection  Agency 
(EPA)  in  New  York  Citv  and  the 
disruption  of  mail  delivery  and 
telephone  service,  the  EPA  is  extending 
and  reopening  the  comment  period  for 
a  number  of  proposed  rules  and 
re(.juestint;  those  who  previouslv 
(ommenteii  to  resubmit  them  in  the 
event  they  were  |r)st  in  the  mail. 

DATES:  Comments  must  be  received  on 
or  h.'fore  November  15.  2001. 

ADDRESSES:  .Ml  (  ominents  should  be 
addressed  to:  Ravmond  Werner,  Chief. 
.■\ir  Programs  Branch.  Environmental 
Protection  .Agenc  v.  Regum  2  Office.  290 
Broadu,i\    \.'\v  Yorlc.  New  York  10007- 
Ibbb. 


Copies  of  the  state  submittals  are 
available  for  inspection  at  the  Region  2 
office  in  New  York  City.  Those 
interested  in  inspecting  these  submittals 
must  arrange  an  appointment  in 
advance  by  calling  (212)  637^249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Paul  Truchan  at 
truchan.paul@epa.gov  or  Kirk  Wieber  at 
wieber.kirk@epa.gov.  The  office  address 
is  290  Broadway,  Air  Programs  Branch. 
25th  Floor,  Nev^  York,  New  York 
10007-1866. 

Copies  of  the  state  submittals  are  also 
available  for  inspection  at  the  respective 
state  offices:  New  York  State 
Department  of  Environmental 
Conservation.  Division  of  Air  Resources. 
625  Broadwav.  2nd  floor.  Albanv.  New- 
York  12233. " 

New  Jersey  Department  of 
Environmental  Protection,  Office  of  Air 
Quality  Management.  Bureau  of  Air 
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Pollution  Control,  401  East  State  Street. 
CN027.  Trenton,  New  Jersey  08625. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Truchan.  Kirk  VVieber  or  Henrv 
Feingersh.  Air  Programs  Branch. 
Environmental  Protection  Agency,  290 
Broadway.  25th  Floor,  New  York,  New 
York  10007-1866, (212)  637-4249. 

SUPPLEMENTARY  INFORMATION:  The  EPA 

is  extending  and  reopening  the 
comment  period  for  the  following 
proposals: 

— Approval  and  Promulgation  of 
Implementation  Plans,  New  York 
Reasonable  Further  Progress  Plans 
and  Transportation  Conformity 
Budgets  for  2002,  2005  and  2007, 
dated  August  13.  2001  (66  FR  42479) 

— Approval  and  Promulgation  of 
Implementation  Plans,  New  York's 
Reasonably  Available  Control 
Measure  Analysis,  dated  September 
11,  2001  (66  FR  47139), 

— Approval  and  Promulgation  of 
Implementation  Plans,  New  lersey 
Motor  Vehicle  Inspection  and 
Maintenance  Program,  dated 
September  11,  2001  (66  FR  47132). 

— Approval  and  Promulgation  of 
Implementation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  New 
York,  dated  August  30.  2001  (66  FR 
45806) 

— Approval  and  Promulgation  of 
Implementation  Plans;  New  [ersey 
Reasonable  Further  Progress  Plans 
and  Transportation  Conformity 
Budgets  for  2002,  2005  and  2007, 
dated  September  12,  2001  (66  FR 
47419). 

— Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
Reasonably  Available  Control 
Measure  Analysis  and  Additional 
Ozone  Control  Measures,  dated 
September  24.  2001  (66  FR  48847), 

EPA  is  extending  and  reopening  the 
comment  period  on  these  proposals 
until  November  15.  2001.  Normally  the 
comment  period  would  have  ended  30 
days  from  their  date  of  publication.  This 
will  provide  an  opportunity  to  view  the 
SIP  dockets,  contact  EPA  or  submit 
written  comments. 

EPA  is  also  requesting  anyone  who 
has  already  mailed  written  comments 
on  the  above  proposals,  to  resubmit 
those  comments  in  order  for  EPA  to  be 
sure  that  they  are  received  and 
addressed  as  part  of  the  rulemaking. 

Dated:  October  9.  2001 
William  J.  Muszynski, 

Arting  Regional  Admjnistrator.  RrgiDn  2 
|FR  Doc  01-25961  Filed  10-1,S-01    H  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket*  VT-020-1223b;  FRL-7077-5] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTJON:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
sections  lll(d)/'129  negative  der laration 
submitted  by  the  Vermont  Agency  of 
Natural  Resources  (ANRJ  on  fune  5, 
2001.  This  negative  declaration 
adequately  certifies  that  there  are  no 
small  municipal  waste  combustnrs 
(small  MWCs)  located  within  the 
boundaries  of  the  State  of  Vermont 
DATES:  EPA  must  receive  comments  in 
writing  by  November  15,  2001 
ADDRESSES:  You  should  address  vour 
written  comments  to  Mr  Steven  Rapp 
Chief.  Air  Permits  Program  L'nit.  Office 
of  Ecosystem  Protection,  US  EPA.  One 
Congress  Street.  Suite  1100  (CAP). 
Boston,  Massachusetts  021 14-2023. 

Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  offic  e 
at  least  24  hours  before  the  day  i^f  the 
visit. 

Environmental  Protection  .^genrv   \\\ 
Permits  Program  Unit.  Office  of 
Ecosystem  Protection,  Suite  1100  (CAP). 
One  Congress  Street.  Boston. 
Massachusetts  02114-2023 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier,  Office  of  Ecosystem  Protection 
(CAP),  EPA-New  England.  Region  1. 
Boston.  Massachusetts  02203,  (617) 
918-1659.  or  by  e-mail  at 
courcier  john@epa  gov  While  the  public 
may  forward  questions  to  EP.\  \  la  e- 
mail.  it  must  submit  comment^  on  this 
proposed  rule  according  to  the 
procedures  outlined  abn\e 
SUPPLEMENTARY  INFORMATION:  Under 
section  in(d)  of  the  Clean  Air  Act.  EPA 
published  regulations  at  40  C.FR  part  60. 
subpart  B  which  require  states  to  submit 
control  plans  to  control  emissions  of 
designated  pollutants  from  designated 
facilities  In  the  event  that  a  state  does 
not  have  a  particular  designated  fac  ility 
located  within  its  boundaries.  EPA 
requires  that  a  negative  declaration  be 
submitted  in  lieu  of  a  control  plan 
The  Vermont  ANR  submitted  the 
negative  declaration  to  satisfy  the 


requirements  of  40  CFK  part  bO.  subpart 
B.  In  the  Final  Rules  section  of  this 
Federal  Register  EPA  is  approving  the 
\  ermont  negative  declaration  as  a  direct 
final  rule  without  a  prior  proposal.  EPA 
is  doing  this  because  the  Agency  views 
this  action  as  a  noncontroyersial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  EPA  will  address 
all  public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule  EPA  will  not  begin  a 
second  comment  period. 

Dated   September  26.  2001. 
Robert  W.  Varney. 

Regional  Administrator.  EPA  Sew  England 
IFR  Doi    01-25964  Filed  10-15-01 ;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  70 

[DC-T5-2001-01b:  FRL-70a6-91 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  District  of 
Columbia 

AGENCY:  En\ironmental  Protection 
Agency  (EPA) 
action:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  District  of  Columbia.  The  District  of 
Columbia  s  operating  permit  program 
was  submitted  in  response  to  the  Clean 
Air  Act  (CAA)  Amendments  of  1990 
that  required  States  to  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EPA 
granted  final  interim  approval  of  the 
District  of  Columbia's  operating  permit 
program  on  August  7,  1995  The  District 
of  Columbia  amended  its  operating 
permit  program  to  address  deficiencies 
identified  in  the  interim  approval  action 
and  this  action  proposes  to  approve 
those  amendments  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  operating  permit 
program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
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comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated  If  EPA 
receives  adverse  romments.  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  KPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  mav  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment 

DATES:  Comments  must  be  received  in 
writing  by  November  l.S.  2001 
ADDRESSES:  Written  comments  should 
be  mailed  to  Ms.  Makeba  Morris,  Chief, 
Permits  and  Technical  Assessment 
Branch.  Mailcode  3.\Pll,  US. 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S,  Environmental  Protection  Agencv. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103  and 
District  of  Columbia  Department  of 
Public  Health.  Air  Qualitv  Division,  51 
N  Street,  NE..  Washington.  DC  20002 

FOB  FURTHER  INFORMATION  COMTACT: 

Paresh  R  Pandya.  (215)  814-2167.  or  by 
e-mail  at  pandya  perry^ppa  gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the    Rules  and  Regulations" 
section  of  this  Federal  Register 
publication 

Drtt^'d  0(  lub^T  10  JOOl.  I 

Donald  S.  Welsh, 
R'^'giontil  Admmi'<tralor  Rfgmn  III. 
IFR  Dor,  01-2ft09fi  Filert  10-1.5-01;  8:45  ami 
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ACTION:  Proposed  full  approval. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

(OK-FRL-7081-9] 

Clean  Air  Act  Full  Approval  of 
Operating  Permits  Program;  Oklahoma 

AGENCY:  Environmental  Protection 
Agency  (EPA), 


SUMMARY:  The  HPA  proposes  to  fully 
apprnw  the  Operating  Permit  Program 
of  the  State  of  Oklahoma,  Oklahoma's 
Operating  Permit  Program  was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  States  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  States'  jurisdiction.  The  EPA 
granted  interim  approval  to  Oklahoma's 
Operating  Permit  Program  on  February 
5,  1996  (61  FR  4220) Oklahoma  revised 
its  program  to  satisfy  the  conditions  of 
the  interim  approval  and  this  action 
proposes  approval  of  those  revisions. 
Other  program  changes  made  by 
Oklahoma  are  also  being  proposed  for 
approval  as  part  of  this  action. 
DATES:  The  EPA  must  receive  your 
written  comments  on  this  proposed 
action  no  later  than  November  15,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
Luehrs,  Chief,  Air  Permits  Section 
(6PD-R)  at  the  EPA  Region  6  Office 
listed  below  Copies  of  the  State's 
submittal  and  other  supporting 
documentation  relevant  to  this  action 
are  available  for  inspection  during 
normal  business  hours  at  the  U.S,  EPA. 
Region  6.  Air  Permitting  Section  (6PD- 
R).  1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733,  and  the  Oklahoma 
Department  of  Environmental  Quality, 
707  .North  Robinson,  (Jkiahoma  City, 
Oklahoma  73102.  Anyone  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance 

FOR  FURTHER  INFORMATION  CONTACT: 

Mar\  Stanton.  Regional  Title  V  Air 

Operating  Permits  Proiects  Manager,  Air 

Permitting  Section  (6PD-R), 

En\  imnmeiital  Protection  Agenc.y, 

Region  b.  1445  Ross  Avenue.  Suite  700, 

Dallas,  Texas  75202-2733,  at  (214)  665- 

81"- 

SUPPUEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  Operating  Permit  Pru^Jram.' 
What  is  being  addres.sed  in  ihi',  rioi  ument' 
What  are  the  program  changes  that  E?.\  is 

proposing  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

Title  \  ot  the  CAA  Amendments  of 
1990  required  all  States  to  develop 
Operating  Permit  Programs  that  met 
(  crt.iiii  Federal  criteria  In  implementing 
the  Operating  Permit  Programs,  the 
permitting  authorities  require  certain 


sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  The  focus 
of  the  Operating  Permit  Program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility  into  a  single 
document,  the  source,  the  public,  and 
the  regulators  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 


Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air 
pollution,  as  defined  at  40  CFR  70.2. 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  Examples  of  major  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds  (VOCs). 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  oxides,  or  particulate  matter; 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs,  In  areas  that 
are  not  meeting  the  National  Ambient 
Air  Quality  Standards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  serious,  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
VOCs. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  Operating  Permit  Program 
substantially,  but  not  fully  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  CFR  part  70, 
EPA  granted  interim  approval 
contingent  on  the  State  revising  its 
program  to  correct  the  deficiencies. 
Because  Oklahoma's  Operating  Permit 
Program  substantially,  but  not  fully  met 
the  requirements  of  part  70.  EPA 
granted  interim  approval  to  the  program 
in  a  rulemaking  published  on  February 
5.  1996  (61  FR  4220).  The  interim 
approval  notice  stipulated  seven 
conditions  that  had  to  be  met  in  order 
for  Oklahoma's  program  to  receive  full 
approval.  Oklahoma  submitted  revisions 
to  its  interim  approved  Operating 
Permit  Program  on  July  27.  1998.  This 
document  describes  the  changes  that 
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have  been  made  in  Oklahoma's 
Operating  Permit  Program. 

What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

The  interim  approval  notice 
stipulated  seven  conditions  that  had  to 
be  met  in  order  for  Oklahoma's  program 
to  receive  full  approval.  These  seven 
conditions  are  as  foUovt's:  (1)  Revise 
Subchapter  8  of  the  Oklahoma 
Administrative  Code  (OAC)  to 
incorporate  the  new  transition  schedule 
included  in  the  Governor's  request  for 
source  category-limited  interim 
approval;  (2)  revise  definition  of  "major 
source";  (3)  revise  definition  of 
"insignificant  activities";  (4)  revise 
permit  content  provisions;  (5)  revise 
judicial  review  provisions;  (6)  revise 
administrative  amendments  provisions; 
and  [7]  submit  State  Implementation 
Plan  (SIP)  revision  for  Subchapter  7  of 
the  OAC  consistent  with  Subchapter  8 
of  the  OAC  and  40  CFR  part  70.  60  FR 
at  4223.  The  State's  July  27,  1998. 
submittal  to  EPA  addressed  these  seven 
conditions.  These  items  are  discussed 
below. 

As  part  of  its  process  for  correcting 
the  deficiencies,  the  State  also  revised 
its  Operating  Permit  Program 
regulations  to  correct  some 
typographical  errors  and  to  make  some 
editorial  changes  including  the 
renumbering  of  the  regulations.  The 
renumbering  accounts  for  the  difference 
in  citations  between  the  old  regulations 
and  the  revised  regulations.  Oklahoma 
also  moved  some  new  source  review 
(NSR)  provisions  from  Subchapter  7  to 
Subchapter  8.  In  addition,  Oklahoma 
changed  some  regulations  EPA 
previously  approved.  Some  of  these 
changes  did  not  comply  with  part  70 
These  items  are  also  discussed  below. 

The  first  condition  for  full  approval  of 
Oklahoma's  Operating  Permit  Program 
was  the  requirement  that  the  State 
revise  Subchapter  8  (OAC  252.100-8- 
7(a)(5)(A)  and  OAC  252:100-8-5(b)(2)) 
to  reflect  a  transition  schedule  approval 
period  for  permitting  certain  sources 
during  the  interim  period  and  then 
permitting  all  other  sources  during  the 
first  three  years  of  full  approval.  60  FR 
13088.  13091  (March  10.  1995);  61  FR 
at  4223.  In  response,  the  State  deleted 
provisions  of  OAC  252:100-7(a)(5)(A) 
and  OAC  252:100-8-5(b)(2)  and  revised 
OAC  252:100-8-^(b)(4)  to  reflect  a 
transition  schedule  providing  for 
permitting  certain  sources  during  the 
two  year  interim  approval  period  and 
the  permitting  of  all  other  sources 
during  the  first  three  years  of  full 
approval.  This  deficiency  has  been 
corrected. 


The  second  condition  for  full 
approval  was  that  the  language  at  OAC 
252:100-8-2  must  be  revised  to  rlarif\ 
that  for  criteria  pollutants,  units  canno! 
be  considered  separately  at  a  facility 
when  determining  whether  a  source  is 
major.  61  FR  at  4223   Subsection  D  of 
OAC  252.100-8-2's  definition  of  ■'maior 
source  "  did  not  allow  aggregation  of 
emissions  for  certain  units  at  oil  or  gas 
exploration  and  pipeline  compressor 
stations,  contrarv  to  EPA's  definition  of 
'major  source  "  at  40  CFR  70  2.  See  60 
FR  at  13091,  In  response,  Oklahoma 
revised  the  definition  of  maior  source  at 
OAC  252:100-8-2  to  delete  subsection 
D.  which  did  not  allow  aggregation  of 
emissions  for  certain  units  at  oil  or  gas 
exploration  and  pipeline  compressor 
stations.  Therefore,  this  deficiency  has 
been  corrected 

The  third  condition  for  full  approval 
required  a  revision  of  the  Insignificant 
Activities  Provisions  at  OAC  252  100- 
8-3(e)  to  reflect  an  insignificant 
emissions  level  of  one  pound  per  hour 
of  operation,  based  on  potential  to  emit 
or  some  other  level  as  the  State  mav 
demonstrate  is  insignificant  with 
respect  to  applicable  requirements  61 
FR  at  4223.  In  response,  the  State 
deleted  the  insignificant  activities 
definition  in  OAC  252:100-8-3(e)  and 
promulgated  a  revised  insignificant 
activities  definition  in  OAC  252  100-8- 
2,  This  definition  defined  insignificant 
activities  as  those  on  a  list  approved  by 
the  Administrator  and  contained  in 
Appendix  I  of  Subchapter  8,  or  whose 
actual  calendar  year  emissions  do  not 
exceed  certain  limits.'  The  definition 
also  excludes  any  activity  to  which  a 
Federal  or  State  applicable  requirement 
applies.  The  emission  levels  in  the 
revised  definition  are  consistent  with 
the  levels  in  other  approved  State 
Operating  Permit  Programs  [i  e 
Arkansas  and  Louisiana)  However,  in 
this  action.  EPA  is  not  approving  the  list 
of  insignificant  activities  contained  m 
Appendix  I.  Thus,  insignificant 
activities  are  limited  to  the  emission 
limits  in  OAC  252:100-8-2  Therefore. 
this  deficiency  has  been  corrected 

The  fourth  condition  for  full  approval 
required  Oklahoma  to  revise  Subchapter 
8  Permit  Content  Language  at  OAC 
252:100-8-6(3)  to  delete  the  phrase,    to 
the  extent  practicable   "  61  FR  at  4223 
Permits  issued  bv  the  state  must  include 


ThpM"  limits  include  5  tons  per  vear  (fpy)  of  any 
oiif  (  [)l>Ti,i  |inihitanl.  2  tpy  for  an\  nne  hazardmis 
iir  |K)llut,iMt  IH.AP)  or  5  tpv  for  an  aggregate  of  two 
or  more  H.M's.  or  20'V,  uf  hii\  threshold  less  than 
10  lp\  fiir  .in\  smslf  H.M'  th.it  KPA  may  establish 
by  rule,  or  Ob  tpv  fur  .iiu  one  category  A  substance. 
12  tpv  for  anv  one  i  ategory  B  substance,  or  6  tpy 
for  anv  one  tiitegory  C  substance  defined  in  OAC 
252:100-4HO. 


all  applicable  requirements.  60  FR  at 
13092  The  State  revised  252:10O-8-6(a) 
In  delete  the  phrase  "to  the  extent 
practicable     Therefore,  this  deficiency 
has  been  corrected. 

The  fifth  condition  for  full  approval 
required  Oklahoma  to  revise  its 
Subchapter  8  judicial  Review 
Provisions.  The  EPA  required  the  State 
to  revise  the  language  at  OAC  252:100- 
8-7(j)  to  provide  judicial  review  for 
comments  made  during  public  review 
and  provide  judicial  review  for  all  final 
permit  actions.  60  TO  at  4223.  The 
regulations  only  provided  standing  for 
those  who  submitted  "written" 
comments  during  public  review,  not 
those  who  made  oral  comments  (eg  .  at 
a  public  hearing!  Id  at  4222  Oklahoma 
moved  the  judicial  Review  provisions  of 
OAC  252  10()-H-7(j)  to  OAC  252  100-8- 
7  5  and  deleted  the  word  "written"  from 
this  regulation.  The  current  language 
provides  ludicial  review  for  all 
comments  made  during  tlie  public 
comment  period  and  for  all  final  permit 
actions  Thus,  this  deficiency  has  also 
been  corrected. 

The  sixth  t  oriditicn  fi'i  f,.l!  npproval 
required  the  .State  nf  ( Jkiriin  ma  to  revise 
its  Subchapter  8  .administrative 
Amendment  Provisions  The  EPA 
required  the  State  to  revise  the  language 
at  OAC  252  100-8-7ld)  to  delete  the 
phrase  "or  less  '  from  subpart  iDlcl,-' 
and  to  define  the  term    Enhanced  NSR 
procedures"  consistent  Viith  part  "0  bO 
FR  at  4223  The  EPAs  rules  st  40  (  FK 
70,7(d)(l)(iii)  allow  administrative 
amendments  to  be  used  tn  require  murt 
frequent  monitoring  at  a  facility  but  not 
to  make  the  monitoring  requirements 
less  stringent  The  State  s  regulation  did 
not  define  the  term    Enhanced  NSR 
procedures  '   Furthermore   the  NSR 
procedures  in  Subchapter  '  had  not 
been  submitted  to  EP.^  as  a  SIP  revision. 
In  response,  the  Slate  moved  the 
Administrative  ,\mendment  provisions 
from  OAC  252  inO-8-7id!  to  OAC 
252:100-8-7  2iai  and  deleted  the  phrase 
"or  less"  from  the  n-gulaton  language 
in  252  lOO-fl-7  2ia)n  )(Cl{Ej, 

The  EP.A  also  required  the  State  to 
amend  these  reeulations  to  define  the 
term    Enhanced  New  Source  Review 
iNSR)  procedures"  consistent  with  part 
70  The  regulations  did  not  define  or 
spet  ify  the  NSR  procedures  mentioned 
and  therefore  required  clarification.  61 
FR  at  4223;  60  FR  at  13091-92.  40  CFR 
"0  7(d)(l)(y)  allows  the  incorporation 

iiitu  th<'  p.trl  "0  p.Ti;:;'  the 
ie(juirt'm''ntv  tr'iii  \rfi  iUistruction 
ri'\  irw  [leriuitN  ,iut!i"ii/.ed  under  an 


-  The  FR  notice  (60  FR  at  4223)  incorrectly 
idenlifie.!  this  citation  as  OAC  252:10O-»- 
7(dMlKd). 
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EPA-approved  program,  provided  that 
such  a  program  meets  procedural 
requirements  substantiallv  equivalent  to 
the  requirements  of  [40  CFR  70.7  and 
70.81  that  would  be  applicable  to  the 
change  if  it  were  subject  to  re\-u'w  as  a 
permit  modificatitm  and  mmpliance 
requirements  substantially  equivalent  to 
those  contained  in  ^  70  6  "  Rather  than 
define  the  term  "enhanced  \SR 
procedures",  the  sentence  containing 
the  term  was  deleted  from  OAC 
252:100-8-7. 2(a)(l  HE)  (formerlv  OAC 
252:10O-8-7(d)fl)(E)),  This  change  did 
not  correct  the  sixth  condition  for  full 
approval.  However,  as  discussed  below, 
the  state  has  agreed  to  other  steps  to 
address  this  cooc:ern. 

The  seventh,  and  final,  condition  for 
full  approval  was  the  submission  of 
Subchapter  7  as  a  SIP  Revision.  EPA 
required  the  State  of  Clklahoma  to  revise 
Subchapter  ~  tn  define  enhant.ed  NSR 
procedures  consistent  with  Subchapter 
8  and  40  C^P'R  part  70.  The  EPA  required 
that  the  revised  regulation  be  submitted 
as  a  SIP  re\ision  within  18  month.s  aftfr 
interim  approval  was  granted  to  ensure 
consistency  between  the  SIP  and  Title  V 
of  the  TAA  for  major  sources.  Rl  FR  at 
4223   As  stated  above,  the  term 
"enhanced  N'SR  procedures"  was 
deleted  from  the  regulation.  The  first 
sentence  of  OAC  252:100-8-7. 2(a)(1)(E) 
(formerlv  OAC:  252:10O-H-7(d)(l)(E)) 
was  changed  from    ji Incorporates  into 
the  permit  the  requirements  from 
preconstruction  review  permits  issued 
bv  the  DEQ  under  OAC  252:100-7"  to 
"|iincorporate'<  into  the  permit  the 
re'quirement.-.  from  preconstruction 
permits  issued  by  the  ODEQ  under  this 
Pari,"  However,  the  State  failed  to  show 
that  prfjgram  meets  procedural 
requirements  substantiallv  equivalent  to 
the  requirements  of  (40  CFR  70.7  and 
70  8|  that  would  be  applicable  to  the 
change  if  it  were  subiect  to  review  as  a 
permit  modification  and  compliance 
requirements  substantiallv  equivalent  to 
those  contained  in  *?  70  6  The  State  also 
failed  to  submit  Subchapter  7  to  EPA  as 
a  SIP  re\  ision  Therefore.  Oklahoma 
failed  to  correct  the  seventh  condition 
for  full  approval. 

On  lune  12.  2001.  EPA  notified 
Oklahoma  that  it  had  four  options  to 
address  the  outstanding  issues  with  the 
sixth  and  seventh  conditions: 

1    t^',^  rould  approve  th>'  regulation 
without  any  aticiitlonai  changes  provided 
Oklahoma  in(  lude'<  provisions  in  the  permit 
thai  meet  the  requirements  of  40  CFR  70.7 
and  70  8  (eg.   affected  stale  review.  EPA 
rf'view.  EPA  petition); 

-   KP.\  ( rnild  postpiinH  tul!  approval  of 
(Jklahomas  part  70  prograiii,  unlii  the  state 
•submits  .iiui  E?\  approves  Sutxhapter  8.  a'; 
d  revision  to  their  State  Implementation  Plan. 


This  is  provided  that  Subchapter  8  contains 
NSR  provisions  that  address  major  sources 
and  minor  modifications  to  major  sources, 
and  that  Subchapter  8  meets  procedural 
requirements  substantially  equivalent  to  40 
CFR  70.7  and  70.8  (e.g.,  affected  state  review. 
EPA  review.  EPA  petition); 

3.  Oklahoma  can  amend  the  regulation  so 
that  the  language  tracks  the  language  in  40 
CFR70.7(l)(v);or 

4.  Oklahoma  can  amend  the  regulation  to 
delete  the  provision. 

Bv  correspondence  dated  September 
4,  2001,  and  September  14.  2001. 
Oklahoma  agreed  to  implement  Option 
1.  EPA  and  Oklahoma  have  agreed  on 
the  following  language  that  Oklahoma" 
will  include  in  its  permits  to  implement 
Option  1. 

1.  The  construction  permit  goes  out 
for  a  30  day  public  notice  and  comment 
using  the  procedures  set  forth  in  40 
Code  of  Federal  Regulations  (CFR) 
70.7(h)(1).  This  public  notice  shall 
include  notice  to  the  public  that  this 
permit  is  subject  to  EPA  review.  EPA 
objection,  and  petition  to  EPA.  as 
provided  by  40  CFR  70.8:  that  the 
requirements  of  the  construction  permit 
will  be  incorporated  into  a  Title  \' 
permit  through  the  administrative 
amendment  process;  that  the  public  will 
not  receive  another  opportunity  to 
provide  comments  when  the 
requirements  are  incorporated  into  the 
Title  V  permit,  and  that  EPA  review, 
EPA  objection,  and  petitions  to  EP.-\  will 
not  be  available  to  the  public  when 
requirements  from  the  preconstruction 
review  permit  are  incorporated  into  the 
Title  V  permit. 

2.  A  copy  of  the  construction  permit 
application  is  sent  to  EPA.  as  provided 
by  40  CFR  70, 8(a)(1). 

3.  A  copy  of  the  draft  construction 
permit  is  sent  to  anv  affected  State,  as 
provided  by  40  f:FR  70.8(b). 

4.  A  copy  of  the  proposed 
construction  permit  is  sent  to  ¥.P.\  for  a 
45  dav  review  period  as  provided  bv  40 
CFR  70.8(a)  and  (c). 

5.  The  DEQ  c  omplies  with  40  CFR 
70.8(c)  upon  the  receipt  within  the  45 
day  comment  period  of  any  EP.A 
objection  to  the  construction  permit 
The  DEQ  shall  not  issue  the  permit  until 
EPA's  objections  are  resolved  to  the 
satisfactimi  of  EPA 

6.  The  DEQ  f  i.mplies  with  40  CFR 
70.8(d), 

7.  A  copv  ot  the  final  construction 
permit  is  sent  to  EPA  as  provided  bv  40 
CFR  70.8(a). 

8.  The  DEQ  shall  not  issue  the 
proposed  construction  permit  until  anv 
affected  State  and  EPA  have  had  an 
oppnrtunitv  to  review  the  proposed 
permit,  as  provided  by  these  permit 
conditions. 


9.  Any  requirements  of  the 
construction  permit  may  be  reopened, 
for  cause  after  incorporation  into  the 
Title  V  permit  by  the  administrative 
amendment  process,  bv  DEQ  as 
provided  in  OAC  252:100-8-7. 3(a),  (b). 
and  (c),  and  bv  EPA,  as  provided  by  40 
CFR  70.7(f)  and  (g). 

To  the  extent  that  these  conditions  are 
not  followed,  the  Title  V  permit  must  go 
through  the  Title  V  review  process. 

Therefore,  Oklahoma  has  corrected 
the  sixth  and  seventh  conditions  for  full 
approval. 

Oklahoma  made  additional  program 
changes  after  the  interim  approval 
became  effective  on  March  6,  1996.  The 
State  revised  itis  Operating  Permits 
Program  regulations  to  correct  some 
typographical  errors  and  to  make  some 
editorial  changes  including  the 
renumbering  of  the  regulations. 
Oklahoma  also  changed  some 
regulations  EP.A  previously  approved. 
These  regulations  are  discussed  below. 
Oklahoma  also  moved  some  NSR 
provisions  into  Subchapter  8.  and 
amended  OAC  252:002. Subchapter  15, 
"Uniform  Permitting  Procedures." 
However.  EPA  is  only  proposing  to 
approve  Subchapter  8 — Permits  for  Part 
70  Sources,  as  it  pertains  to  the  Title  V 
operating  permits  program.  EPA  is  also 
proposing  to  approve  OAC  252:2-15- 
41 — Air  Quality  Applications — Tier  II.  It 
is  not  proposing  to  approve  any 
provision  of  Subchapter  8  which  relates 
to  construction  permits,  or  anv  other 
provision  contained  in  the  submittal 
which  does  not  pertain  to  Title  V.  It  is 
not  proposing  to  approve  Appendix  I — 
Trivial  Activities  List,  or  OAC  252:2- 
15-41 — Air  Quality  Applications — Tier 
I.  It  is  also  not  proposing  to  approve  anv 
regulation  as  part  of  the  SIP 

Some  of  the  changes  Oklahoma  made 
did  not  meet  the  requirements  of  part 
70.  These  deficiencies  involved  public 
participation.  Tier  I  air  quality 
applications,  definitions,  permit 
content,  administrative  permit 
amendments,  minor  permit 
modification  procedures,  and  permit 
review  by  EPA  and  affected  States. 
These  deficiencies  were  identified  in  a 
lune  12.  2001  letter  to  Oklahoma. '  All 
but  one  of  these  deficiencies  were 
minor.  One  major  deficiency  was 
discovered.  OAC  252:100-8-8(i)(5)(B). 
This  provision  allowed  Oklahoma  to 
disregard  EPA's  objection  to  a  permit  if 
it  determined  that  it  was  inconsistent 
with  state  or  federal  law  or  regulations. 
This  provision  is  prohibited  bv  section 
505(b)(3)  of  the  CAA  and  40  CFR 


■*  These  detu  lentie.s  will  tw  riiliiresseii  m  h  \(iti(  e 
(if  OefiLicncv  putilished  in  llip  Federal  Register  at 
a  later  date. 
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70.8(c).  However.  EPA  has  never 
objected  to  a  CAA  Title  V  permit  in 
Oklahoma. ■* 

Oklahoma  has  proposed  revisions  to 
OAC  252:100-8-8  which  correct  this 
deficiency.  The  Oklahoma  Air  Quality 
Council  and  the  Oklahoma  Air  Quality 
Board  have  both  approved  the  proposed 
revisions.  Before  this  revision  becomes 
effective  its  must  be  approved  bv  the 
Governor.  Oklahoma  also  needs  to 
submit  the  revisions  to  EPA  for 
approval.  If  EPA  does  not  receive  thf 
revisions  in  a  time  frame  that  would 
allow  full  approval  to  become  effective 
by  December  1 .  2001 .  then  EPA  would 
still  grant  Oklahoma  full  approval  of  it-, 
program  (assuming  that  no  relevant 
comments  are  received  that  would  (  ausf 
us  not  to  approve  the  program). 
Howe\er.  EPA  would  inf;ludp  the  EPA 
Review  Deficiency  along  with  the  other 
minor  deficiencies  identified  in  the  lune 
12.  2001.  letter  in  a  Notice  of  Deficiency 
published  in  the  Federal  Register.  Sine  e 
this  deficienc;v  is  not  identified  as  an 
interim  approval  deficiency,  it  does  Hiit 
need  to  be  corrected  prior  to  the 
granting  f)f  full  approval.  Also. 
Oklahoma  has  agreed  in  writing  not  to 
issue  a  permit  over  EPAs  objection 
Therefore,  based  on  the  foregoing, 
EPA  belie\  es  that  since  Oklahoma  has 
corrected  all  of  its  interim  approval 
deficiencies,  and  the  new  defic  lenf.ies 
are  either  minor  or  have  been 
adequatelv  addressed  in  the  interim, 
these  deficiencies  are  not  a  barrier  to 
proposing  full  approval  of  Oklahoma'^ 
Operating  Permits  Program  However,  a 
notice  of  deficiency  will  be  issued  to 
Oklahoma  in  the  near  future  requiring 
Oklahoma  to  take  action  to  correct  these 
deficiencies. 

What  Is  Involved  in  This  Proposed 
Action? 

The  State  of  Oklahoma  has  fulfilled 
the  conditions  of  the  interim  approval 
granted  on  February  5.  1996  (61  FR 
4220).  so  EPA  is  proposing  full  approval 
of  the  States  operating  permit  program. 
EPA  is  also  proposing  approval  of 
certain  other  program  changes  made  bv 
the  State  since  interim  approval  was 
granted. 

Administrative  Requirements 

Under  Executive  Order  12866. 
"Regulatorv  Planning  and  Review"  (SH 
FR  51 735.  October  4.  1993).  this 
proposed  action  is  not  a  "significant 
regulatorv  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget,  Under  the 


■•  rii.-sf  liftii  u'lK  ii's  will  lio  aitdrosspft  in  r<  N'nti. 
of  Uftic  i.'iii  \  pul)li>h*>(l  III  the  Federal  Resisler  i' 


Regulatory  Flexibility  Act  (5  U  S C  hOl 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merelv  ajiprnves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
bevond  those  imposed  by  state  law   This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  signifn  .iutlv  or 
uniquelv  affect  small  governments,  as 
describi>d  in  the  Unfuncied  Mandates 
Reform  .^ct  of  1995  (Publii  Law  104-4) 
bef:ause  it  proposes  to  appro\e  pre- 
existing requirements  under  st.it<'  l.iw 
and  does  not  impose  dn\  additional 
enforceable  duties  l)ev(jnd  that  required 
bv  <tate  law  This  rule  also  does  not 
have  tribal  implu  ations  because  it  will 
not  ha\e  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Go\  ernment  and  Indian  tribes,  or  on  the 
distribution  of  l)o\^■er  and 
respiinsibilities  hetu>'en  the  Federal 
Government  dnd  Indi.iii  iribes,  as 
specified  b\  Exei  uti\e  Order  13175. 
"f'onsultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
(>7249.  November  9.  2000).  This  rule 
also  does  not  have  Federalism 
iniplicatmns  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  betw  een  the  national 
government  and  the  Stat'^s   nr  on  the 
distribution  of  power  .iiid 
responsibilities  among  the  various 
levels  of  go\crnment.  as  specified  in 
Executive  Order  13132.  "Federalism" 
(H4  FR  4:^255,  August  10.  1999).  The 
rule  mereU  proposes  to  approve 
existing  requirements  under  state  law. 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  th*  .^t.ltl■  .ind 
the  Federal  go\erninent  est.iliiished  in 
the  (]lean  .Mr  .^(  t   This  prnpnsed  rule 
also  is  not  sub|e(  t  tn  \-.\,-<  iit;\  >■  ( )riier 
13045.  ■■Protei  tiiHi  of  ('hildn  n  \v.  m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997)  or 
Executive  Order  13211.  "Actions 
(Concerning  Regulations  That 
Signihi  antlv  .effect  Energy  Supjdy. 
Distribution,  or  Use"  {66  FR  28355.  May 
22.  2001).  because  it  is  not  a 
signific:antl\  regulator)  actmn  under 
Exec  utive  Order  12866.  This  action  will 
not  impose  any  collc^ction  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  ,\i  t    44  U.S.C. 
3501  (■(  spq..  other  than  thnsr  [n.'viously 
approved  and  assigned  OMR  control 
number  2060-0243   For  addition.il 
information  c:onc crning  these 
n>quirements.  see  40  GFR  part  70.  An 
agenc\  ma\'  not  conduct  or  sponsor,  and 


a  person  is  not  required  lu  respond  to. 
a  collection*of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPAs  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntar\'  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  Stale  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA.  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  Note)  do  not  apph 

List  of  Subiects  in  40  U  K  I'art  71) 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Datt'd:  0(  liiIxT  2.  2001 
Lawrence  E.  Starfield, 
Acting  Deputy  Regional  Administrator. 
Rfgion  6 
(FRDoc    01-25740  Filed  10-15-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2250,  MM  Docket  No   C'l    2b2    RM- 
10231] 

Radio  Broadcasting  Services.  La 
Pryor,  TX 

agency:  Federal  Communications 

( .1  iin mission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  278A  at  La  Pryor. 
Texas,  as  that  communitys  first  local 
FM  service.  The  coordinates  for  Channel 
278A  at  La  Pr\'or  are  28-58-09  and  99- 
56-05.  There  is  a  site  restriction  8.9 
kilometers  (5.6  miles)  west  of  the 
community.  Since  La  Pryor  is  located 
within  320  kilometers  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  the  allotment  at  La  Pryor. 
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DATES:  Comments  must  be  filed  on  (^r 
before  November  19.  2001.  and  replv 
comments  on  or  before  December  4, 
2001.  I 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street.  ,SVV,. 
Washington.  DC  20554  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  ser\e  the 
petitioner,  as  follows  Kathenne  Pvealt. 
6655  Aintree  Circle.  Dallas,  Texas 
75214, 

FOR  FURTHER  INFORMATION  CO^frACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission  s  Notice  of 
Proposed  Rule  Making.  MM  Docket  Nu 
01-262.  adopted  September  19.  2001, 
and  released  September  28.  2001   The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copving 
during  normal  business  hours  in  the 
Commission's  Reference  information 
Center,  445  Twelfth  Street,  S\V  . 
Washington.  DC  20554  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International  Portals  II,  445  12th  Street. 
SW,  Room  CY-B402,  Washington,  DC. 
20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol,com. 

Provisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFRl  415  and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  i 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authoritv  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47 

Iff. 


U.S.C.  §§154.  .-JOa.  334and 


§73.202     [Amended] 

2.  Section  7/i  202(bJ.  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  La  Pryor.  Channel  2  78A 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch .  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  01-25915  Filed  10-15-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2251;  MM  Docket  No.  01-263;  RM- 
10280;  MM  Docket  No.  01-264;  RM-10281; 
MM  Docket  No.  01-265;  RM-10282;  MM 
Docket  No.  01-266;  RM-10283;  MM  Docket 
No.  01-267;  RM-10289] 

Radio  Broadcasting  Services; 
Junction,  TX;  Chino  Valley,  AZ; 
Arkadelphia,  AR;  Aspermont,  TX; 
Cotulla,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  five  petitions  for 
rulemaking  proposing  new  channels.  A 
petition  filed  by  Maurice  Salsa, 
proposing  the  allotment  of  Channel 
292A  at  luntion. Texas  as  that 
community  s  second  commercial  FM 
transmission  service.  Channel  292A  can 
be  allotted  to  lunction  without  a  site 
restriction  at  coordinates  30-29-21NL 
and  9^-46-18  WL.  Mexican 
concurrence  will  be  requested  for  this 
allotment   A  petition  filed  bv  Charles 
Crawford  proposing  the  allotment  of 
Channel  223A  at  Chino  Valley,  Arizona, 
as  the  community's  second  local 
service  Channel  223A  can  be  allotted  at 
Chino  Vallev  at  a  site  6  kilometers  (3.7 
miles)  west  of  the  community  at 
coordinates  34-46-10  NL  and  112-31- 
03  WL,  A  petition  filed  bv  Charles 
Crawford  proposing  the  allotment  of 
C:hannel  228A  at  Arkadelphia, 
Arkansas,  as  the  community's  second 
local  FM  sen.-icR  Channel  228A  can  be 
allotted  dt  Arkadelphia  at  a  site  115 
kilometers  (7.2  miles)  west  of  the 
communitv  at  coordinates  34-07-1-NL 
and  93-10-43  WL.  A  petition  filed  by 
leraldine  Andersf)n  proposing  the 
allotment  of  Channel  226C2  at 
Aspermont.  Texas,  as  the  community's 
first  local  aural  transmission  service 
Channel  226C2  can  be  allotted  at 
Aspermont  at  a  site  6  7  kilometers  (4.1 
miles]  north  of  the  communitv  at 
coordinates  33-11-27  NL  and  100-14- 
50  WL.  A  petition  filed  bv  leraldine 


Anderson  proposing  the  allotment  of 
Channel  289A  at  Cotulla.  Texas,  as  the 
community's  second  local  service. 
Channel  289A  can  be  allotted  at  Cotulla 
at  a  site  5.0  kilometers  (3.1  miles) 
southwest  of  the  community.  Mexican 
concurrence  will  be  requested  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  November  19,  2001,  and  reply 
comments  on  or  before  December  4, 
2001. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioners,  as  follows:  Maurice  Salsa, 
5616  Evergreen  Valley  Drive,  Kingwood, 
TX  77345  (petitioner  for  Junction,  TX): 
Charles  Crawford,  4553  Bordeaux  Ave., 
Dallas,  TX  75205  (petitioner  for  Chino, 
Valley,  AZ  and  Arkadelphia,  AR); 
leraldine  Anderson,  1702  Cypress  Drive, 
Irving,  TX  75061  (petitioner  for 
Aspermont,  TX  and  Cotulla,  TX)  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  McCaulev,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Nos. 
01-263,  01-264.  01-265.  No.  01-266. 
and  01-267.  adopted  September  19, 
2001,  and  released  September  28,  2001. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  (Room  CY-A257),  445  Twelfth 
Street,  SW.,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualtex  International, 
Portals  II,  445  12th  Street,  SW,,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  (202)  863-2893. 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
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Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  Li.S.C.  «i^  154.  303.  334  and 
336 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  228A  at 
Arkadelphia. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
bv  adding  Channel  223A  at  Chino 

Valley. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  292A  at  Junction. 
Channel  289A  at  Cotulla.  and 
Aspermont,  Channel  226C2. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch.  PoUcv  and  Riih's 

Division.  Mass  Media  Bureau 

|FR  Doc,  01-25916  Filed  10-15-01;  8  45  ami 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  01-286] 

Noncommercial  Educational  Television 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  whether 
modification  of  the  license  of 
WQEX(TV).  to  specify  operation  on 
nonreserved  Channel  16.  will  promote 
the  public  interest,  convenience  and 
necessity,  and  also,  whether  the 
channel,  if  dereserved,  should  be 
subject  to  competing  applications. 
DATES:  Comments  December  17,  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
loyce  L.  Bernstein  (202)  418-1600, 
Video  Services  Division,  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  ("NPRM  ") 
entitled.  Amendment  of  the  Television 
Table  of  Allotments  to  Delete 
Noncommercial  Reservation  of  Channel 
*16.  482-488  MHz,  Pittsburgh, 
Pennsylvania,  FCC  No.  01-286.  released 
October  1 1 ,  2001 .  The  full  text  of  this 
NPRM  is  available  for  inspection  and 
copying  during  normal  business  hours 


in  the  FCC  Reference  Room.  Room  CY- 
A257.  Portals  II.  445  12th  Street,  S\V  . 
Washington,  DC.  and  also  mav  be 
purchased  from  the  Commissions  copy 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street.  SVV..  Room  TV -H4n2 
Washington,  DC  20554, 

Synopsis  of  NTRM 

On  January  9.  2001  WQED  Pittsburgh 
(QED).  licensee  of  n(jncommprria] 
educational  television  stations 
WQED(TV),  Channel  *13  and 
WQEX(T\').  Channel  *16,  Pittsburgh, 
Pennsylvania,  filed  a    Petition  to  Delete 
Noncommercial  Reservation  "  In  its 
petition,  QED  requests  that  the 
Commission  amend  §§  73  606  ami 
73.622  of  the  Commission's  rules,  set  47 
CFR  73  606  (NTSC  channels)  and  73.622 
(DTV  channels),  to  remove  the 
noncommercial  reservation  of  Channel 
•16  and  permit  QED  to  sell  WQEX{TV) 
as  a  commercial  television  station 
without  opening  the  rhannel  to 
competing  applications,  and  use  the  net 
proceeds  to  hirther  WQEDlTVl's 
noncommercial  broadcast  operation   In 
the  Memorandum  Opinion  and  Order 
portion  of  the  document,  the 
Commission  denies  QED's  request  to 
dereserve  Channel  *16  However,  in  the 
NPRM  section  of  the  document,  the 
Commission  commences  a  rule  making 
proceeding  to  determine  whether 
modification  of  the  license  of 
WQEX(TV).  to  specify  operation  on 
nonreserved  Channel  16,  will  promote 
the  public  interest,  convenience  and 
necessity,  and  also,  whether  the 
channel,  if  dereserved.  should  be 
subject  to  competing  applii  ations 

List  of  Subiects  in  47  CFR  Part  73 

Education.  Television, 
Federal  Communications  Commission, 
Magalie  Roman  Salas, 
Secretar\ 

IFRDor   01-25997  V  lied  10-15-01;  8:45  am) 
BILLING  CODE  671 2-01 -P 


ACTION:  Notice  of  availability. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[I.D.  092501  A] 

Availability  of  a  Draft  Environmental 
Assessment/Finding  of  No  Significant 
Impact  and  Receipt  of  an  Application 
for  an  Incidental  Take  Permit  (1347) 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanu  ami 
Atmospheric  Administration  {N0.'\.\! 
Commerce. 


SUMMARY:  NMFS  has  received  an 
application  for  an  incidental  take  permit 
(Permit)  from  the  Washington 
Department  of  Fish  and  Wildlife 
i.WUFW)  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
As  required  by  the  ESA.  WDFW  has  also 
prepared  a  conservation  plan  (Plan) 
designed  to  minimize  and  mitigate  any 
such  take  of  endangered  or  threatened 
species.  The  Permit  application  is  for 
the  incidental  take  of  ESA-listed  adult 
and  juvenile  salmonids  associated  with 
otherwise  lawful  artificial  propagation 
programs  for  non-listed  species  in  the 
upper  Columbia  River  and  its  tributaries 
in  the  state  of  Washington  The  duration 
of  the  proposed  Permit  and  Plan  is  5 
years.  The  Permit  application  includes 
the  proposed  Plan,  and  three  Hatchery 
and  Genetic  Management  Plans 
(HGMPs)  submitted  by  WDFW,  NMFS 
also  announces  the  availability  of  a  draft 
Environmental  Assessment  (EA)  for  the 
Permit  application  NMFS  is  furnishing 
this  notification  in  order  to  allow  other 
■igencies  and  the  public  an  opportunity 
to  review  and  comment  on  these 
documents  All  comments  received  will 
become  part  of  the  public  record  and 
\m11  be-  a\Hil.th!e  fnr  review  pursuant  to 
the  ES.-\ 

DATES:  Wniteii  i  oinrnents  from 
interested  [larties  on  the  Permit 
applH  ation.  Plan.  Ht.MPs   ,inH  draft  EA 
niust  be  received  at  tl-je  ,<[  [ir   (iriate 
address  or  fax  nunii'.T    -.■•  ADDRESSES 
no  later  than  5  p  rn  {'.atiiit  da)iigtit 
time  on  November  15,  2001. 

ADDRESSES:  Written  comments  on  the 

dfiplu  Htion   Plan.  HGMPs,  or  draft  EA 
-ivii'hi  t>e  sent  to  Tim  Tynan, 
Suvt.iiiidhle  Fisheries  Division,  F/ 
WVOH   510  Desmond  Drive,  Suite  103. 
Ohmpid  WA  98503.  Comments  may 
also  be  sent  via  fax  to  360-753-9517. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Requests  for  copies  of  the  Permit 
application.  Plan.  HGMPs,  and  draft  EA 
should  be  directed  to  the  Sustainable 
Fisheries  Division,  F/NW03,  510 
Desmond  Drive,  Suite  103,  Olympia, 
WA985n,^   Th>  d"   iinents  are  also 
available  i  r,  tti,   int' met  at  http:// 
wv.'w  !A\;  .■   'ija.gov/.  Comments 
rei  en eii  will  also  be  available  for  public 
in-()ei  tion.  by  appointment,  during 
!i;  rni..i  tiusiness  hours  by  calling  360- 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
T  \M,u;   ( )1\  iiipia,  WA  (ph:  360/75.3- 
4579,  lax   ,lb0/753-95O7,  e-mail: 
Tim.Tynan@noaa.gov). 
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SUPPLEMENTARY  INFORMATION:  Section  9 

of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  pursue,  hunt,  shoot. 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  limited  circumstances,  to  take 
listed  species  incidental  to.  and  not  thf> 
purpose  of.  otherwise  lawful  activities. 
NMFS  regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222  307 

Species  Covered  in  This  Notice 

The  following  species  and 
evolutionarily  significant  units  are 
included  in  the  Flan.  HGMPs,  and 
Permit  application: 

Chinook  salmon  {Oncorhvnchus 
tshawytscha):  endangered,  naturallv 
produced  and  artificially  propagated, 
upper  Columbia  River  spnne-run 

Steelhead  (O  mykiss):  endangered, 
naturally  produced  and  artificiallv 
propagated  Upper  Columbia  River 
(UCR).  I 

Background 

On  December  15.  1999.  VVDFW 
submitted  an  application  to  NMFS  for 
an  ESA  section  10  (a)(1)(B)  permit  for 
the  incidental  take  of  ESA-listed 
anadromous  fish  species  associated  with 
operation  of  hatchery  programs 
producing  unlisted  salmon  for  release 
into  the  Columbia  River  and  its 
tributaries  from  Priest  Rapids  Dam 
upstream  to  the  Okanogan  River  Basin 
from  2001  to  2005.  Incidental  take 
would  include  endangered  spnng 
chinook  salmon  and  steelhead  in  the 
UCR  Evolutionarily  Significant  Units 
(ESUs)  The  proposed  unlisted  salmon 
hatcherv'  programs  produce  sockeye, 
summer-run  chinook.  and  fall-run 
chinook  salmon  of  native  stock  to 
supplement  local  naturally  spawning 
salmon  populations  The  hatcherv 
programs  function  to  mitigate  for  the 
loss  of  adult  salmon  resulting  from  the 
construction  and  operation  of 
hydropower  projects  in  the  UCR  region 
In  addition  to  augmenting  the  number  of 
naturally  spawning  salmon,  the 
proposed  implementation  of  these 
hatcherv'  programs  will  produce  surplus 
fish  for  harvest  in  Native  .American 
ceremonial  and  subsistence  and 
commercial  fisheries,  and  non-Indian 
recreational  and  commercial  fisheries, 
in  the  Columbia  River  Basin  These 
fisheries  provide  cultural  benefits  to 
Columbia  River  Basin  treaty  tribp'^  anij 
economic  npportunitv  for  local 
communities  through  the  sale  of  fish 
licences,  equipment,  and  the  cf)ndu(  t  "f 


other  financial  transactions  related  to 
the  fisheries. 

Conservation  Plan 

The  Conservation  Plan  and  the 
HGMPs  prepared  bv  WDFW  describe 
measures  designed  to  monitor, 
minimize,  and  mitigate  the  incidental 
takes  of  ESA-listed  anadromous 
salmonids  associated  with  the  following 
unlisted  salmon  hatchery  programs  that 
are  expected  to  be  implemented  during 
2001  through  2005: 

Lake  Wenatchee  Sockeye  Salmon 
Supplementation  Program 

The  program  s  purpose  is  to  mitigate 
for  the  loss  of  sockeye  salmon 
attributable  to  the  construction  and 
operation  of  Rock  Island  Dam  on  the 
mainstem  Columbia  River.  Lake 
Wenatchee  sockeye  salmon  are  collected 
as  broodstock  from  the  run  at  large  at 
Tumwater  Dam  on  the  Wenatchee  River 
from  July  15  through  early  August  each 
year.  The  annual  broodstock  collection 
goal  is  appro.ximately  300  adults.  Eggs 
and  ]uvenile  sockeve  salmon  are 
incubated  and  early  reared  at  WDFW's 
Eastbank  Fish  Hatcherv.  located  on  the 
mainstem  Columbia  River  near  Rocky 
Reach  Dam  The  fish  are  transferred  as 
fed  frv'  to  net  pens  in  Lake  Wenatchee 
in  early  April.  After  6  or  7  months  of 
rearing,  up  to  200.000  sockeye  salmon 
luveniles  are  liberated  during  September 
and  October  from  the  net  pens  into  Lake 
Wenatchee 

Dryden  Pond  -  Eastbank  Hatchery 
Summer  Chinook  Salmon  Program 

The  purpose  of  this  artificial 
propagation  program  in  the  Wenatchee 
River  Basin  is  to  mitigate  for  the  loss  of 
summer  chinook  salmon  due  to 
hydropower  mortalities  at  Rocky  Reach 
and  Rock  Island  dams.  Broodstock 
collection  facilities  located  at  Dryden 
Dam  and  Tumwater  Dam  on  the 
Wenatchee  River  collect  up  to  492 
native  Wenatchee  River  adult  summer 
chinook  between  |uly  and  November 
each  year  for  the  program.  WDFW's 
Eastbank  Hatcherv',  located  on  the 
mainstem  Columbia  River,  is  used  for 
spawning,  inc:ubation  and  early  rearing. 
Pre-smolt  summer  chinook  salmon 
produced  at  Eastbank  Hatchery  are 
transferred  to  Dr>den  Pond  on  the 
Wenatchee  River  for  acclimation  and 
release  Up  to  864.000  yearling  summer 
chinook  salmon  are  released  into  the 
Wenatchee  River  each  year. 

Carlton  Pond  -  Eastbank  Hatchen' 
Summer  Chinook  Salmon  Program 

The  purpose  of  this  summer-run 
chinook  salmon  artificial  propagation 

program  is  to  mitigate  for  the  loss  of 


summer  chinook  salmon  adults  that 
would  have  been  produced  in  the 
Methow  River  Basin  in  the  absence  of 
the  Wells,  Rocky  Reach,  and  Rock 
Island  hydroelectric  projects.  Summer 
chinook  salmon  used  as  broodstock  are 
the  progeny  of  natural  or  hatchery- 
origin  fish  originating  from  the  Methow 
and  Okanogan  river  watersheds 
collected  in  July  and  August  at  Wells 
Dam  and  at  WDFW's  Wells  Hatchery 
trap  on  the  mainstem  Columbia  River. 
Up  to  492  summer  chinook  salmon 
adults  may  be  collected  as  broodstock 
each  year.  WDFW's  Eastbank  Hatchery 
is  used  for  spawning,  incubation  and 
early  rearing.  Summer-run  chinook 
salmon  juveniles  produced  at  Eastbank 
Hatchery  are  transferred  to  Carlton  Pond 
on  the  Methow  River  for  acclimation 
and  release.  Up  to  400,000  yearling 
summer  chinook  smolts  may  be  released 
into  the  Methow  River  each  year 
through  the  program. 

Similkameen  Pond  -  Eastbank  Hatchery 
Summer  Chinook  Salmon  Program 

The  purpose  of  the  Similkameen  Pond 
-  Eastbank  Hatcherj-  program  is  to 
mitigate  for  the  loss  of  summer  chinook 
salmon  adults  that  would  have  been 
produced  in  the  Okanogan  River  Basin 
in  the  absence  of  Wells.  Rocky  Reach, 
and  Rock  Island  hydroelectric  projects. 
Summer-run  chinook  used  in  the 
program  originate  from  natural  or 
marked  hatchery-origin  fish  collected  at 
the  Wells  Dam  and  Wells  Hatchery 
traps.  These  brood  sources  are 
representative  of  the  summer-run 
population  indigenous  to  the  Okanogan 
River  system.  Up  to  556  adult  fish  are 
collected  in  July  and  August  each  year 
as  broodstock.  WDFW's  Eastbank 
Hatchery  is  used  for  fish  spawning, 
incubation  and  early  rearing.  Summer 
chinook  juveniles  produced  at  Eastbank 
Hatchery  are  transferred  in  the  fall  to 
Similkameen  Pond  in  the  upper 
Okanogan  River  watershed  for 
acclimation  and  release.  The  fish  are 
reared  to  yearling  smolt  size  in  the  pond 
through  the  winter  for  release  in  the 
spring  to  acclimate  the  chinook  to  the 
release  site.  Up  to  576,000  summer 
chinook  salmon  yearling  smolts  may  be 
released  in  the  spring  each  year. 

Priest  Rapids  Fish  Hatchery  Fall 
Chinook  Salmon  Program 

The  goal  of  the  Priest  Rapids  upriver 
bright  chinook  salmon  program  is  to 
mitigate  for  the  loss  of  fall-run  chinook 
salmon  adults  that  would  have  been 
produced  in  the  region  in  the  absence  of 
the  Priest  Rapids  Project  (Priest  Rapids 
and  Wanapum  dams)  and  John  Day 
Dam.  Up  to  6.102  adult  fish  may  be 
collected  as  volunteers  to  the  hatcherv 
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trap  for  use  as  broodstock  each  year. 
Fish  are  spawned  at  the  hatchery,  and 
eggs  and  fish  are  incubated  and  rearecl 
at  the  hatchery  site.  All  fish  are  reared 
for  several  months  for  release  in  lune  of 
each  vear  as  sub-yearlings.  The  annual 
fish  release  goal  for  the  program  is 
6,700.000  fall  chinook  salmon  sub- 
yearlings, 

Eastbank  Fish  Hatchery  Summer 
Chinook  Salmon  Program 

The  hatchery  began  operation  in  1989 
to  mitigate  for  salmon  smolt  losses 
resulting  from  the  operation  of  Rock 
Island  Dam.  The  hatcher>'  is  used  for 
incubation  and  rearing  of  unlisted 
summer  chinook  and  sockeye  salmon. 
Eastbank  Hatchery  is  located  on  the  east 
side  of  the  Columbia  River  near  Rocky 
Reach  Dam,  seven  miles  north  of 
Wenatchee,  Washington.  The  hatchery 
is  operated  with  five  satellite  facilities, 
located  on  five  different  rivers  in  the 
action  area:  Dryden  Pond  on  the 
Wenatchee  River.  Chiwawa  Pond  on  the 
Chiwawa  River.  Carlton  Pond  on  the 
Methow  River,  and  Similkameen  Pond 
on  the  Similkameen  River.  Broodstock 
are  not  collected  at  Eastbank  Hatchery 
There  are  no  on-station  releases  of  fish 
at  Eastbank  Hatchery  into  the  mainstem 
Columbia  River.  Releases  of  fish  reared 
at  Eastbank  Hatchery  and  transferred  to 
other  locations  are  described  above. 

Turtle  Rock  Fish  Hatchery  Summer 
Chinook  Salmon  Program 

The  Turtle  Rock  Hatchery  is  located 
adjacent  to  the  Columbia  River  two 
miles  upstream  from  Rocky  Reach  Dam 
at  river  mile  476  on  the  Columbia  River, 
The  hatchery  is  operated  as  a  mitigation 
facility  for  fishery  impacts  caused  by  the 
construction  and  operation  of  Rocky 
Reach  Dam.  Summer  chinook  salmon 
broodstock  are  not  collected  at  Turtle 
Rock  Hatchery.  Currently,  broodstock 
for  the  program  is  provided  annually 
through  collection  of  summer  chinook 


salmon  volunteers  to  the  Wells  Hatcher\' 
trap  in  )ulv  and  August,  Eggs  taken  from 
spawners  rit  Wolls  Hatrhery  are  shipped 
to  Turtle  Rock  Hatchery  and  for 
incubation  then  to  WDFW's  Rocky 
Reach  Hatchery  for  rearing.  The  annual 
hatcherv  production  goals  are  200,000 
yearling  summer  chinook  and  1,600,000 
sub-vearling  summer  chinook  salmon 
for  release  from  Turtle  Rock  Hatchery. 
Yearlings  are  released  in  .^p^l!  and  sub- 
vearlings  are  released  in  June  of  each 
year. 

Wells  Salmon  Hatcher^-  Summer 
Chinook  Salmon  Program 

Wells  Hatchery  is  located  on  the 
mainstem  Columbia  River  )us1  behnv 
Wells  Dam  The  hatcherv  operate',  as  a 
mitigation  facility  for  salmon  fishery 
impacts  caused  by  Wells  Dam   .Summer 
chinook  adults  collected  as  broodstock 
for  the  Wells  Hatchery  summer  chinook 
program  are  trapped  each  year  in  July 
and  August  at  the  hatchery  from 
summer  chinook  volunteers  to  the 
hatchery  trap  The  collective  annual 
broodstock  collection  goal  at  the  Wells 
Hatchery'  volunteer  trap  is  1 .208  adults 
for  the  Wells  and  Turtle  Rock  programs 
Progeny  of  spawners  trapped  at  Wells 
Hatcherv  are  incubated  and  reared  on- 
station.  The  annual  Wells  Hatchery  on- 
station  release  goals  are  320.000 
summer  chinook  yearlings  released  m 
April  and  484,000  accelerated  suh- 
vearlings  released  in  June 

Incidental  mortalities  of  ESA-listed 
fish  associated  with  the  WDFW  unlisted 
salmon  hatchery  programs  are  requested 
at  levels  specified  in  the  Permit 
application  and  in  the  HGMPs  WDFW 
is  proposing  to  limit  broodstock 
collection  and  juvenile  fish  production 
and  release  methods  applied  at  the 
hatcheries  such  that  the  incidental 
impacts  on  ESA-listed  salmonids  will  be 
minimized.  Two  alternatives  for  the 
WDFW  hatchery  programs  were 
provided  in  the  Plan  and  HGMPs, 


including:  (1)  the  no  action  alternative: 
(2)  and  the  proposed  conservation  plan 
alternative  (based  on  implementation  of 
the  hatchery  programs  with  a 
comprehensive  monitoring  program). 

Environmental  Assessment  Tirii) in 'j  (if 
No  Significant  Impact 

The  EA  package  includes  a  draft  EA 
and  a  draft  Finding  of  No  Significant 
Impact  which  concludes  that  issuing  the 
incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  section  102  (2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPAJ  of  1969,  as  amended.  Three 
Federal  action  alternatives  have  been 
analyzed  in  the  draft  EA,  including;  (1) 
the  no  action  alternative;  (2)  issue  a 
permit  with  conditions;  and  (3)  issue  a 
permit  without  conditions. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA  and  the  NEPA 
regulations  (40  CFR  1506.6).  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  NEPA  regulations  and  section  10  (a) 
of  the  ESA   If  It  is  determined  that  the 
requirements  are  met.  a  permit  will  be 
issued  for  incidental  takes  of  ESA-listed 
anadromous  salmonids  under  the 
lunsdiction  of  NMFS  The  final  NEP.^ 
and  permit  determinatmns  will  not  be 
completed  until  after  thf  I'liii  of  the  30- 
day  comment  period  and  will  fully 
consider  all  pubin  (  nmments  received 
during  the  comment  period   NMFS  will 
publish  a  record  of  ,ts  final  ai  tion  in  the 
Federal  Register 

Dated:  October  10.  2001. 
Phil  Williams. 

Ai  tmg  Chii'l  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Sen-ice. 
jFR  Doc  01-25980  Filed  10-15-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service.  USD  A. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory-  Committee  (lAC)  will  meet  on 
November  1.  2001.  at  the  Embassy 
Suites,  319  SW  Pine  Street  Portland. 
Oregon  97204.  in  the  Gevertz 
Ceremonial  Room  on  the  Mezzanine 
Level  The  purpose  of  the  meeting  is  to 
continue  discussions  on  the 
implementation  of  the  Northwest  Forest 
Plan  (NFP)  The  meeting  will  begin  at 
9;30  a.m.  and  continue  until  4pm  The 
present  agenda,  which  is  subject  tn 
change,  calls  for  discussion  of  the 
following  items,  among  others: 
Implementation  Monitoring,  thinning 
dense,  young  tree  stands  in  Late- 
Successional  Reserves  to  achieve 
ecological  objectives;  the  process  for 
Regional  Interagency  Executive 
Committee/Regional  Ecosystem  Office 
review  of  modifications  to  NFP 
Standards  &  Guidelines  or  Land 
Allocations:  and  the  2001  Survpy  & 
Manage  Annual  Species  Review  Thf 
meeting  will  be  open  to  the  public  and 
is  fully  accessible  for  people  with 
disabilitip>  Interpreters  are  available 
upon  request  no  less  than  J  we»'ks  in 
advance  Written  (omments  may  be 
submitted  for  the  record  at  the  meeting 
Time  will  also  be  scheduled  f(jr  oral 
public  (  nmrnents  Interested  persons  are 
encoura^^'d  tn  attf-iid 

FOR  FURTHER  INFORMATION  CONTACT: 

Questifms  r^'gardlrlg  this  m>'etint;  may 
be  directed  to  Steve  (Jdell,  E.xtu  utive 
Director.  Regional  E(.(isyst»'m  ()ffi(  ••    H  ( 
SVV  1st  A\>'mif,  F  (J   Box  ihJi. 
Portland.  OR  47.M)H  i Phone:  503-808- 
21B6). 


DateH:  0(  tnber  3,  2001. 
Stephen  ].  Odell. 

Designated  Federal  Official. 
FR  Do.    ni-25930  Filed  10-15-01:  8  45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Basin  Electric  Power  Cooperative; 
Notice  of  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  L'tilities  Service.  USDA. 
ACTION:  Notice  of  finding  no  significant 
impact. 

summary:  Notice  is  herebv  given  that 
the  Rural  Utilities  Service  (RU'S). 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  the 
(Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
and  RUS  Environmental  Policies  and 
Procedures  (7  CFR  part  1794),  has  made 
d  finding  of  no  significant  impact 
(FONSl)  with  respect  to  a  wind  energy 
project  proposed  by  Basin  Electric 
Power  Cooperative  (Basin  Electric)  of 
Bismarck,  North  Dakota,  and  East  River 
Electric  Power  Cooperative  (East  River) 
of  Madison.  South  Dakota  The  wind 
fanlitv  will  be  constructed  in  Brule 
County.  South  Dakota  and  will  consist 
up  to  three  13  MW  wind  turbine 
generators.  Power  produced  by  the 
facility  will  be  transmitted  via 
underground  line  to  the  existing  Hilltop 
Substation  owned  by  the  East  River 
Electric.  RUS  may  provide  financial 
assistance  to  Basin  Electric  for  this 
project. 

RUS  has  concluded  that  the  impacts 
of  the  proposed  project  would  not  be 
significant  and  the  proposed  action  is 
not  a  major  federal  action  significantly 
afft'ctint;  tht'  quality  of  the  human 
enyirt)nment.  Then^fore.  the  preparation 
of  an  environmental  impact  statement  is 
nut  n>''  ''■-■><ir\ 

FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  Protection 
Specialist.  Rural  Utilities  Service. 
Engineering  and  Eiu  inmmental  Staff. 
Stop  1571,  1400  Independence  Avenue. 
SVV.,  Washington.  DC  20230-1571, 
telephone:  (202)  720-1414.  e-mail: 
nislam®rus.usdci  i^nv  Information  is 
also  available  from  Mr  |ames  A.  Berg. 
Water  Quality/Waste  Management 
Coordinator.  Basin  Electric  Power 


Cooperative.  1717  East  Interstate 
Avenue,  Bismarck,  North  Dakota  58501, 
telephone  (701)  223-0441.  His  e-mail 
address  is:  jberg®bepc.com. 
SUPPLEMENTARY  INFORMATION:  RUS.  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
Basin  Electric  prepare  an  Environmental 
Analysis  reflecting  the  potential  impacts 
of  the  proposed  facilities.  The 
Environmental  Analysis,  which 
includes  input  from  federal,  state,  and 
local  agencies,  has  been  reviewed  and 
accepted  as  RUS'  Environmental 
Assessment  (EA)  for  the  project  in 
accordance  with  7  CFR  1794.41.  The 
proposed  project  will  consist  of 
constructing  up  to  three  1.3  MW  wind 
turbine  generators.  All  three  turbines 
would  be  located  on  a  160-acre  quarter 
section  of  land  that  has  been  designated 
to  build  the  facility.  Electric  power 
produced  from  the  turbine  will  be 
delivered  to  the  existing  Hilltop 
Substation  of  East  River  Electric  via 
12.47  kV  underground  feeder.  The 
underground  feeder  line  from  the 
turbine  site  to  the  East  River  Hilltop 
Substation  would  be  approximately  2.25 
miles. 

The  total  amount  of  farmland  that 
would  be  converted  to  non-agricultural 
use  would  be  about  1.56  acres  including 
access  roads.  The  nearest  airport,  the 
Chamberlain  Airport,  is  located 
approximately-five  miles  south  of  Site  B 
(preferred  site).  The  Federal  Aviation 
Administration  has  determined  that  the 
proposed  facility  will  not  pose  any 
hazards  to  air  navigation.  The  South 
Dakota  Department  of  Transportation, 
Aeronautics  Commission,  has  issued  a 
permit  to  build  three  wind  turbines. 
Therefore,  the  construction  of  the 
proposed  project  is  not  in  conflict  with 
any  other  intended  land  uses  in  the 
area.  There  are  no  floodplains  or 
wetlands  in  the  vicinity  of  the  project 
location;  therefore,  no  impact  is 
anticipated.  The  bald  eagle,  a  threatened 
species,  and  the  whooping  crane,  an 
endangered  species  may  inhabit  or 
migrate  through  the  project  area.  No 
r;onstrucfion  shall  occur  within  0.25 
mile  of  any  known  ac:tiye  bald  eagle 
nests.  The  whooping  crane  is 
considered  to  be  primarily  a  migrant 
thrtiugh  the  area,  and  is  not  anticipated 
to  be  affected  by  the  proposed  project. 
East  River  Electric  will  follf)w  the 
mitigation  measures  proposed  by  the  US 
Fish  and  Wildlife  Service.  Therefore, 
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RUS  has  determined  that  no  threatened 
or  endangered  species  would  be  likely 
to  be  impacted  by  the  proposed 
construction.  A  Phase  I  cultural 
resources  survey  was  performed  for  two 
locations  for  the  proposed  wind  turbine 
project.  The  survey  found  no  eligible 
sites.  State  Historic  Preser\'ation  Officer 
(SHPO)  has  concurred  with  the  findings 
in  their  letter  dated  April  2.  2001.  Basin 
Electric  has  agreed  to  continue 
consultation  with  the  Yankton  Sioux 
Tribe  and  the  Lower  Brule  Sioux  Tribe 
as  the  project  progresses.  RUS  believes 
the  project  will  have  no  impact  on 
cultural  and  historic  properties  due  to 
construction  of  the  proposed  project. 
The  project  is  approved  contingent  on 
the  following  condition:  if 
archaeological  remains  are  discovered 
during  construction  activities,  the  work 
shall  be  stopped  and  the  SHPO  and  RUS 
notified  immediately.  The  project  site  is 
outside  of  the  view  shed  of  any  public 
facilities.  There  are  two  residences  to 
the  north  and  east  within  one  mile  of 
the  proposed  site.  It  is  estimated  that  the 
operational-related  noise  level  at  the 
nearest  residence  would  be 
approximately  37  bBA.  This  noise  level 
is  below  the  acceptable  federal  standard. 
Based  on  this  information  RUS  has 
determined  that  no  adverse  impacts  are 
anticipated  due  to  noise  level  produced 
during  the  operation  of  the  proposed 
project. 

Basin  Electric  published  notices  of  the 
availability  of  the  EA  and  solicited 
public  comments  per  7  CFR  1792.42. 
Notices  of  availability  of  EA  were 
published  in  the  Central  Dakota  Times, 
Chamberlain,  South  Dakota  and  the 
Chamberlain-Oacoma  Register, 
Chamberlain.  South  Dakota  for  a  30-day 
comment  period.  The  30-day  comment 
period  on  the  EA  for  the  proposed  wind 
facility  project  ended  September  7, 
2001.  No  comments  were  received  on 
theEA. 

Based  on  the  EA,  RUS  has  concluded 
that  the  proposed  action  will  not  have 
a  significant  effect  to  various  resources, 
including  important  farmland, 
floodplains.  wetlands,  cultural 
resources,  threatened  and  endangered 
species  and  their  critical  habitat,  and 
noise.  RUS  has  also  determined  that 
there  would  be  no  negative  impacts  of 
the  proposed  project  on  minority 
communities  and  low-income 
communities  as  a  result  of  the 
construction  of  the  project. 

The  EA  and  the  FONSI  are  available 
for  public  review  at  the  following 
locations: 

Basin  Electric  Power  Cooperative.  1717 
East  Interstate  Avenue,  Bismarck, 


North  Dakota  58501 ,  Phone:  (7011 

223-0441 
East  River  Electric  Power  Cooperative, 

121  Southeast  1st  Street.  Madison. 

South  Dakota  57042.  Phone   i603i 

256-4536 
Central  Electric  Power  Cooperative 

1420  North  Main.  Mitchell.  South 

Dakota  57301.  Phone  (605) 99b- 

6516 
Cozard  Memorial  Library.  110  East 

Laeler  Avenue.  Chamberlain.  South 

Dakota  57325.  Phone  (605)  734- 

4414 
U.S.  Department  of  Agriculturt",  Rural 

Utilities  Ser%'ice.  Engineering  «t 

Environmental  Section.  1400 

Independence  Avenue,  SVV.,  Room 

2240,  Washington,  DC  20250-1571 

Phone: (202)  720-1414 

Dated   Oc:tober  10   2001. 
.Mfred  Rodgers, 

Arting  Assistant  Administrator.  Electric 
Program^  Rural  I  'tilities  Sunice 
IFR  Do(    0-[-2594B  Filed  10-15-01:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utiltties  Service 

Weather  Radio  Transmitter  Grant 
Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
action:  Notice 

summary:  On  April  4.  2001,  the  Rural 

Utilities  Service  (RUS)  published  a 
Notice  of  Funds  Availability  (NOFA!  in 
the  Federal  Register  (66  FR  17857,  April 
4,  2001)  announcing  a  new  grant 
program,  and  the  availability  of  grant 
funds  under  this  program,  to  finance  the 
installation  of  new  transmitters  to 
extend  the  coverage  of  the  National 
Oceanic  and  Atmospheric 
Administration's  Weather  Radio  system 
(NOAA  Weather  Radio)  in  rural 
America  Included  in  the  NOFA  was  a 
list  of  proposed  NOAA  Weather  Radio 
transmitter  sites  that  would  b"  eligible 
for  funding 

The  primary  purpose  of  this  notice  is 
to  provide  an  updated  listing  of  the 
proposed  NOAA  Weather  Radio 
transmitter  sites.  An  applu.ant  for  a 
grant  under  thi.s  program  mav  apply  for 
a  site  included  in  this  updated  listing  or 
in  the  original  listing  published  .April  4, 
2001.  ,\n  additional  purpose  of  this 
notice  is  to  provide  a  clarifu  atioii  of 
how  to  calculate  the  maximum 
allowable  grant  amount   Finallv .  RUS 
emphasizes  again  that  it  strongly 
encourages  all  grant  applicants  to 
consult  and  coordinate  w  ith  the 


National  Weather  Service  prior  to 
submitting  a  completed  application. 
Further  details  on  the  application 
process  and  eligibility  are  available  in 
the  NOFA  in  the  April  4.  2001.  Federal 
Register   66  FR  17857). 
DATES:  .'\pplications  for  grants  will  be 
accepted  until  grants  totaling  $5  million 
in  appropriatinn^  have  been  made. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell,  Assistant 
.Administrator,  Telecommunications 
i^rogram.  Rural  Utilities  Service,  STOP 
1590.  1400  Independence  Avenue.  SW., 
Washington,  DC  20250-1590. 
Telephone  (202)  720-9554,  Facsimile 
(202) "20-0810 
SUPPLEMENTARY  INFORMATION: 

Clarification  of  Grant  Amount 

Some  grant  applicants  have  been 
confused  about  how  to  calculate  the 
maximum  amount  of  grant  allowed.  The 
following  is  provided  to  try  to  eliminate 
that  confusion.  The  percentage  of  total 
proiect  costs  eligible  for  grant  funds  is 
based  on  the  population  of  the  site  and 
the  per  capita  income  of  the  county 
where  the  site  is  located.  Grant 
assistance  will  be  provided  on  a 
graduated  scale  with  sparser,  lower 
income  communities  eligible  for  a 
higher  proportion  of  total  project  costs 
to  be  funded  by  a  grant  (i  e..  75.  65.  or 
55  percent)  An  applicant  should  base 
the  computation  of  the  eligible  grant 
amount  on  the  total  project  cost,  which 
includes  the  \'alue  of  the  matching 
funds  and  m-kind  facilities,  such  as 
lower  space,  building  space,  and  electric 
power  The  grant  can  usually  cover  all 
eligible  equipment  and  installation 
costs,  up  to  S80.000  if  sufficient 
matching  funds  are  provided.  Note, 
however  that  RL'S  grant  funds  cannot 
exceed  the  actual  equipment  and 
installation  costs. 

For  example: 

eligible  equipment  and  installation  costs 

=  S60.000 
matching  funds  =  84.000 

(tower  space  for  15  years  =  $54,000) 
(building  space  for  is  years  = 

$18,000) 
(electric  power  for  15  years  =  $12,000) 
total  project  costs  (equipment  &  match) 
=  $144,000 
(project  cost  of  $144,000  x  required 

75%  =$108,000) 
However,  the  grant  is  limited  to  the 
lesser  of  $80,000  (maximum  grant 
amount)  or  the  actual  equipment  and 
installation  costs.  Therefore,  in  this  case 
the  grant  would  be  for  $60,000. 

Updated  List 

An  area  s  need  for  a  new  NOAA 
Weather  Radio  transmitter  is 
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determined  by  its  inherent  risk  of 
hazardous  weather  and  the  abseno'  of 
adequate  coverage  by  an  existing 
transmitter,  RUS,  in  consultation  with 
the  National  Weather  S('r\K:e.  ha^ 
developed  the  attached  iipdat>'d  iisi   if 


proposed  transmitter  sites  that  will  be 
eligible  for  funding  under  the  NOFA 
[)ublish.'(i  in  'iu'  April  4,  2001,  Federal 
Register 

RUS  will  contiiiui'  to  up(iate  its  list 
frum  time  to  timf  .uid  uili  [jublish 
updates  m  the  Federal  Register 


Dated;  October  10,  2001, 
Roberta  D.  Purceil. 

Ailing  Administrator.  HumI  I  'tilitics  Sfn-ice. 
BILLING  CODE  3410-15-P 
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NWR  SITE  LISTING 


State  and  Site  Name 

County  Name 

FIPS 

Lat'tude 

L  G'^i,-  tiiOe 

ALABAMA 

ONEONTA 

eiCLN' 

01009 

34 -03-04  N 

86-29-01 W 

GREENVILLE 

BUTLER 

01013 

31-49-46N 

86-37-04W 

ROCKFORD 

COOSA 

01037 

32-55-06N 

86-1 6-04 W 

SELMA 

DA.,uiS 

01047 

32-29-08N 

87-06-02W 

BREWTON 

ESCAr/B;A 

01053 

31-06-18N 

87-04-20W 

LEAKESVILLE 

GREENE 

01063 

32-55-05N 

88-02-14W 

PLEASANT  RIDGE 

GREENE 

01063 

32-27-01N 

88-17-50W 

ALASKA 

SAND  POINT 

Autu'iANS  EAS' 

02013 

55-20-39N 

160-29-27W 

BETHEL 

BE^hE. 

02050 

60-47-32N 

161-45-21W 

NAKNEK 

BR.S^OL  BAv 

02060 

58-43-1 7N 

1 57-01 -OOW 

DILLINGHAM 

D'.'^JNGhAM 

02070 

59-02-23N 

158-27-27W 

NINILCHIK 

KENA^  PENNINSUlA 

02122 

60-03-OON 

151-38-42W 

WASILLA 

MA"^ANUSKA 

02170 

61-34-16N 

149-26-45W 

BARROW 

NORTH  SLOPE 

02185 

71-17-25N 

156-46-4  3  W 

KOTZEBUE 

NW  ARCTIC  BOROUGH 

02188 

66-53-54N 

162-35^8W 

CAPE  SPENCER 

SKAGWAY-HOONAH-ANGOON 

02232 

'^e  '2  'i4N 

1 36-39- 12W 

GUSTAVUS 

SKAGA'AY-HGONAH-ANGOON 

02232 

'jb  2-i  -ION 

135-46-29W 

TOK 

SOUTHEAST  FAIRBANKS 

02:40 

63--6-4^N 

*4  3  ,,,,  ?■-,•. 

GLEN  ALLEN 

VALDEZ-CORDOVA 

0226- 

t:  Ot  3jN 

•49-59-50W 

KAKE 

WRANGELL-PETERSBURG 

02280 

56- 28  :~\ 

•  33  S6-55W 

AMERICAN  SAMOA 

LE'OLO  RIDGE 

MANU'A 

60020 

■4-0  'V'S 

■69  40-OOW 

MT  ALVA 

EASTERN 

600  K 

■4-3  55S 

•  \/  3  3  4'.-. 

Ml  OLOTELE 

WESTERN 

60C50 

■4-5  ■:-(  s 

* ":  4,,  o:  /. 

PAGO  PAGO 

EASTERN 

600  H. 

•4  "3  55S 

1  rO- j3>-47,'. 

ARIZONA 

APACHE  (N  OF  CHINLE) 

APACHE 

04001 

35'23X''N 

■  09  r'9  ■  6  .'. 

DRAGOON  PEAK 

COCHISE 

040C3 

32  00-06N 

'OS- 59-1  aw 

COCONINO  COUNTY 

COCONINO 

04005 

35  05  09N 

111-23-40W 

PAYSON 

GILA 

04007 

34- 13-5  IN 

111-19-28W 

GREENLEE  COUNTY 

GREENLEE 

04011 

33-11-06N 

109-13-59W 

PARKER 

LA  PAZ 

04012 

33-43-08N 

113-32-02W 

BEAVER  DAM  [or  MESQUITE  NV] 

MOHAVE 

04015 

36-53-55N 

113-66-02W 

COLORADO  CITY 

MOHAVE 

04015 

36-59-24N 

112-58-32W 

LAKE  HAVASU 

MOHAVE 

04015 

34-29-02N 

114-19-18W 

MOHAVE 

MOHAVE 

04015 

j4  29-02N 

114-19-18W 

KYKOTSMOVI 

NAVAJO 

04017 

36-11-54N 

1 09-32- 14W 

PIMA 

PiMA 

04019 

32-06- 14N 

111-48-53W 

NOGALES 

SAN^ACRUZ 

04023 

31-20-25N 

11 0-56-0 1W 

EYUMA  COUNTY 

YUMA 

04027 

32-45-06N 

114-00-18W 

ARKANSAS 

FOUNTAIN  HILL 

ASHLEV 

05003 

33-21 -28N 

91-51-01W 

HARRISON    JASPER 

BOONE 

05009 

35-31 -50N 

94-23-32W 

MAGNOLIA 

COLUMBiA 

05027 

33-15-33N 

93- 14 -OOW 

MORRILTON 

CON'/vAY                               ■      ." 

05029 

35-18-07N 

92-39-04W 

MARIANNA    CLARENDON 

LEE     MONROE 

05077 

34-46-58N 

90-46-09W 

52574 
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BRiNKLEY     ?QRES''CITY 
MOUNT  IDA 
MARVE-. 
MENA 

PLEASANT  GROVE  '  MT   HOLLY 
RUSSEl^VI^.E 
CALIFORNIA 

YOSEMi^E 

REDWOOD  3P 

i^ORSE  MOUNTAIN 

M"  PIERCE 

ORLEANS 

DEA'H  .Al.Ev 

INDEPENDENIE     NEW  YORK  BUTTE 

BRECKENR:C3£  MTN 

LAKEPORT 

SUSAW,.E 

CA'A^INA    S.-NC  'MARINE) 

MOUNT  WILLSON  :  SPANISH) 

MT  WILLSON  (MARINE) 

uKIAH 

MAMMO^-^ 

BIG  SUR 

UVKE  ELSINCRE 

PORTOLA  MT 

CAL:C0  PEAK 

pT  loma  marine  ) 

SAN  DIEGO    SPAMSw; 
SAN  DiEGO 
SAN  DIEGO   2  S.'ES 
CAMBRIA 

CUESTA  PEAK    MARINE) 
SAN  SIMEON 
MTUMUNHUM 
MT   SHASTA 
LAYTONVILLE 
TRINITY 
WEAVERVILLE 
LAKE  CASlTAS 
MODELO  PEAK 
MOUNT  PINOS 
NORDHOFF  PEAK 
OJAI 

PINE  MOUNTAIN 
REYES  PEAK 
SISAR  PEAK 
SOUTH  MOUNTAIN 
SULPHUR  MOUNTAIN 
TORREY  PEAK 
COLORADO 

DEERTRAIL 


MONROE  'ST   FRANCIS 

MONTGOMERY 

PHILLIPS 

POLK 

UNION 

WHITE 

CALAVERAS 

DEL  NORTE 

HUMBOLDT 

HUMBOLDT 

HUMBOLDT 

INYO 

INYO 

KERN 

LAKE 

LASSEN 

LOS  ANGELES 

LOS  ANGELES 

LOS  ANGELES 

MENDOCINO 

MODOC 

MONTEREY 

ORNAGE 

PLUMAS 

SAN  BERNADINO 

SAN  DIEGO 

SAN  DIEGO 

SAN  DIEGO 

SAN  DIEGO 

SAN  LUIS  OBISPO 

SAN  LUIS  OBISPO 

SAN  LUISOBiSPO 

SANTA  CLARA 

SISKIYOU 

TRINITY 

TRINITY 

TRINITY 

VENTURA 

/ENTURA 

VENTUFIA 

VENTURA 

VENTURA 

VENTURA 

VENTURA 

VENTURA 

VENTURA 

VENTURA 

VENTURA 

ADAMS 


05095 

34-53-16N 

91-11-40W 

05097 

34-33-24N 

93-38-02W 

05107 

34-33-20N 

90-54-46W 

05113 

37-24-53N 

94-12-47W 

05139 

33-05-46N 

92-33-05W 

05145 

35-17-05N 

91 -44-03  W 

06009 

37.44-43N 

119-35-50W 

06015 

41-45-58N 

124-C2-48W 

06023 

4G-39-03N 

123-51-04W 

06023 

40-39-G3N 

123-51-04W 

06023 

4G-39-03N 

1 23-51 -04W 

06027 

36-35-0  ^N 

117-26-08W 

06027 

38-35-47N 

120-25-03W 

06029 

35-19-02N 

11 8-40-05  vV 

06033 

39-06-06N 

122-44-04W 

06035 

4C-24-59N 

120-39-07W 

06037 

33-20-34N 

118-19-36VV 

06037 

34-09-09N 

118-12-1W 

06037 

34-09-09N 

118-12-1W 

06045 

39-26-04N 

123-23-OOW 

06049 

41-43-50N 

121-21-14VV 

06053 

36-16-13N 

121-49-10W 

06059 

33-38-05N 

11 7-49-0 1W 

06063 

40-01-lON 

120-44-30W 

06071 

34-29-03N 

116-00-Q7W 

06073 

33-03-09N 

116-29-03W 

06073 

33-03-09N 

116-29-03W 

06073 

33-03-09N 

116-29-03W 

06073 

33-44-58N 

117-06-33W 

06079 

35-33-50N 

121-04-50W 

06079 

34-09-09N 

118-12-1W 

06079 

35-38-37N 

121-11-26W 

06085 

37-16-01N 

121-16-08W 

06093 

41-18-36N 

122-18-58W 

06105 

40-40-04N 

123-02-07W 

06105 

40-35-OON 

123-10-OOW 

06105 

40-40-04N 

123-02-07W 

06111 

34-23-24N 

119-23-39W 

06111 

34-27-02N 

118-48-03W 

06111 

34-48-46N 

119-08-43W 

06111 

34-29-52N 

119-14-30W 

06111 

34-20-09N 

119-03-04W 

06111 

34-38-02N 

119-17-17W 

06111 

34-37-50N 

119-16-53W 

06111 

34-26-27N 

119-08-02W 

06111 

34-1 9- 59N 

119-01-03W 

06111 

34-24-5aN 

118-51-19W 

06111 

34-23-20N 

118-47-49W 

08005        39-35-4  IN        103-59-22W 
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PAGOSA  SPRINGS 

SPRINGFIELD 

SALIDA 

CHEYENNE  WELLS 

EISENHOWER  TUNNEL 

FRANKTOWN 

EAGLE 

CANON  C'-Vr 

IDAHOE  SPRINGS 

HOT  SULPHUR 

GUNNISON 

WA..SENBURG 

WALDEN 

LEADViLLE 

DURANGO 

TRINIDAD 

LIMON/ BOLERO 

CRAIG 

CORTEZ 

MONTROSE 

NATURiTA 

NUCLA 

HARTSEL 

HOLYOKE 

ASPEN 

LAMAR 

MEEKER 

RANGELY 

STEAMBOAT  SPRINGS 

NUC'^ 

JULESBURG 

ANTON 
CONNECTICUT 

CORNWALL 
FLORIDA 

CORAL  SPRiNGS 

CALHOUN 

NORTH  MIAMI 

SOUTH  MIAMI 

PALMDALE 

TAMPA 

SNEADS 

MARIANNA 

KEYWEST 

SOUTHEAST  ORANGE 

INTERLACHEN 
GEORGIA 

DUBLIN 

BOYKIN 

EATONTON 

GLASSY  MTN 


ARCHULETA 
BACA 

CHAFFEE 

ChEVENNE 

CLEAR  CREEK 

DOGUlAS 

EAGlE 

FREMONT 

GILP'N 

GRAND 

GUNN'SON 

HUERFANO 

jAC".SCN 

LAKE 

lA  PlATA 

LAS    ANlMAS 

LINCOLN 

MOFFA' 

MONTEZUMA 

MONTROSE 

MONTROSE 

M ON "ROSE 

PARK 

PHILLIPS 

PITKIN 

PROWERS 

RIO  BLANCO 

RIO  BLANCO 

ROL^ 

SAN  r.'JG'^E^ 

SEDG.MCK 

WAS-iNG'ON 


BROWARD 

CAl-^ClN 

DADE 

DADE 

GLADES 

hiLLSBORC'..GH 

JACKSON 

JACKSON 

MONROE 

ORANGE 

PUTNAM 

LAURENS 
MILDER 
PUTNAM 
RAVBUN 


08007 

37- 16- ION 

107-00-33W 

08009 

37-24-30N 

102-36-50W 

08015 

38-32-05N 

105-59-54W 

08017 

38-49-OON 

1 03-31 -20W 

08019 

39-40-59N 

105-55-08W 

08035 

39-20-06N 

104-53-06W 

08037 

39-39-19N 

1 06-49-4 1W 

08043 

38-24-OON 

105-13-OOW 

08047 

39-52- UN 

105-29-OOW 

08049 

40-04-23N 

106-06-08W 

08051 

38-32-45N 

106-55-29W 

08055 

37-37-27N 

104 -46-4  7W 

08057 

40-43-54N 

106-1 5-59W 

08065 

39-15-03N 

106-1 7-31 W 

08067 

37-16-31N 

107-52-46W 

08071 

37-20-01 N 

103-58-07W 

08073 

39-15-50N 

1 03-41 -30W 

08081 

40-30-55N 

107-32-45W 

08083 

37-28-26N 

1 08-30- UW 

08085 

38-28-42N 

107-52-32W 

08085 

37-19-05N 

108-33-08W 

08085 

38-29- 14N 

1 07-54- 17W 

08093 

39-01-18N 

105-47-43W 

08095 

40-38-OON 

102-24-OOW 

08097 

39-11-28N 

106-49-01W 

08099 

38-05- UN 

1 02-37- 13W 

08103 

40-02-1 5N 

107-54 -45W 

08103 

40-08-50N 

109-59-07W 

08107 

40-31-07N 

106-53-03W 

08113 

38-01 -02N 

108-23-03W 

08115 

40-56-35N 

1 02-21 -28W 

08121 

39-44-30N 

103-13-OOW 

09005 

41-47-16N 

73-12-36W 

12011 

26-16-10N 

80-16-06W 

12013 

30-24-09N 

85-10-08W 

12025 

25-33-05N 

78-54-03W 

12025 

25-33-05N 

78-54-03W 

12043 

26-57-09N 

81-05-07W 

12057 

27-56-50N 

82-27-31W 

12063 

30-42-27N 

84.55-28W 

12063 

30-46-27N 

85-13-37W 

12087 

24-33-39N 

81-47-59W 

12095 

28-3e-05N 

ei-13-02W 

12107 

29-36-05N 

81-42-09W 

13175 

32-32-25N 

82-54-UW 

13201 

31-09-12N 

84-32W-39 

13237 

33-19- 36N 

83-23- 19W 

13241 

34-50-4  IN 

83-29-59W 
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TROUP 


HAV.AI 


KAmAUA 

HAWAII 

KAi.oA  ^ONA 

HAWAII 

KANEOhE 

HONOLULU 

DIAMOND  -EAD  ! 

PA'ER                             HONOLULU 

HANALEI 

KAUAI 

N  E   KAUAI 

KAUAI 

KAANAPALI 

MAUI 

LA.r^AiNA 

MAUI 

IDAHC 

SEDG.M '::■<:  =EAr<. 

BANNOCK 

S.-\  <  A_^E  • 

BLAINE 

SANC  po;nt 

BONNER 

BUR.E-     V* -AR 

RISON                               CASSIA 

iSi-AND  PARrs 

FREMONT 

GRANGEVILLE 

IDAHO 

salMOs 

LEMHI 

SODA  SPR:\35 

ONEIDA 

KE,..OGG 

SHOSHONE 

/v'ASh  NGTON  CIT 

Y                                        WASHINGTON 

ILLINOIS 

3,.G0MINGT0N 

MCLEAN 

olnev 

RICHLAND 

lE\A 

STEPHENSON 

INC  ANA 

BROOKE.  I.-E 

FRANKLIN 

ROChES'E= 

FULTON 

MOROCCO 

NEWTON 

3PENCER ■ COA, 

CITY                                  OWEN 

ANGOlA 

STEUBEN 

NE.VPOR* 

VERMILLION 

10/.  A 

SPiRi^  -.A^E 

DICKINSON 

OWA  ca^_S 

HARDIN 

MAC^OKE'A 

JOHNSON 

FENTON 

KOSSUTH 

.\E5cEv 

KOSSUTH 

MARSr-A.^^OWN 

MARSHALL 

ALBIA 

MONROE 

S"tENANDOAH 

PAGE 

MONTEZUMA 

POWESHIEK 

lENOx 

TAYLOR 

DECriORAH 

WINNESHIEK 

KANSAS 

F'SOOT 

BOURBON 

BURL:NG"0N 

COFFEY 

POMONA 

FRANKLIN 

^ILL  OTv 

GRAHAM 

Ui.'^SSES 

GRANT 

ZENCA 

KINGMAN 

13285 

33-02-16N 

85-0' -37W 

'5001 

19-35-OON 

155-58-09W 

15001 

19-35-04N 

155-3C-09VV 

15003 

^9-35-04N 

155-30-09>.V 

15003 

21-29-01N 

157-59-Or.V 

15007 

22-12-19N 

159-30-10W 

15007 

22-06-OON 

159-31-07W 

15CC9 

20-47-06N 

156-19-20W 

150C9 

2G-52-42N 

l56-40-57vV 

16005 

42-30-56N 

ni-55-23W 

16013 

43-41-5CN 

114-21-03W 

16017 

48-16-36N 

1 '  6-33-08  vV 

16031 

42-17-20N 

113-40-40W 

16043 

J4--4-07N 

111-28-50W 

160-9 

45-55-36N 

115-33-40W 

16059 

45-10-33N 

11 3-53-42  vV 

16071 

42--5-0CN 

n2-26-20W 

16079 

4:-32-18N 

i-:6-07-06W 

16087 

43-53-32N 

115-47-27VV 

17113 

40-31  ■2CN 

88-49-50W 

17159 

38-43-5- N 

88-05-07W 

17177 

42-22-53N 

89-49-31W 

13047 

39-24-17N 

85-03- 14>,V 

18&49 

40-45-C8N 

86-45-OOvV 

18111 

40-56-46N 

87-27-12W 

18119 

39-17-12N 

86-45-45W 

18151 

41-38-05N 

84-59-58  vV 

13165 

39-51-14N 

87-24-3CW 

19C59 

42-26-45N 

95-00-46W 

19083 

42-31-14N 

93-15-40V; 

19103 

42-03-27N 

90-39-52'vV 

19109 

43-11-55N 

94.29-34>.V 

19109 

45-05-20N 

93-59-22W 

19127 

42-02-51N 

92-51 -42;V 

19133 

41-00-02N 

92-48-4  nv 

19145 

40-45-29N 

95-20-39vV 

19157 

41-36-35N 

92-33-45W 

19173 

40-50-32N 

94-37-56W 

19191 

43-18-56N 

91-47-18W 

20011 

37-51-OON 

94-42-09W 

20031 

38-31 -06N 

95^0- 30W 

20059 

38-36-21N 

95-27-12W 

20065 

39-21-53N 

99-50-3CW 

20067 

37-33-08N 

101-71-2CVV 

20C95 

37-34-OCN 

98-Ce-3C'.V 
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SZf-iTT 

HAVILAND    BELVIDERE 

KIOWA 

20097 

37-37-10N 

99-06-22W 

DIGHTON 

LANE 

20101 

38-31-10N 

100  30-10W 

WOUND  CITV 

lINN 

20107 

38-1 3-01 N 

94-49-0 1W 

MARYSviL.E 

MARSHALL 

20117 

39-49-30N 

96-23-06W 

MEADE 

MEADE 

20119 

37-17-08N 

100-20-23W 

NESS  c;ty 

NESS 

20135 

38-27-10N 

99-54-22W 

OSBORNE 

OSBCRNE 

20141 

39-26-20N 

98-41-40W 

KIRWIN  ^AKE 

PHILLIPS 

20147 

39-46- ION 

99-18-OOW 

PRATT 

PRATT 

20151 

37-37-10N 

99-06-22W 

LIBERAL 

SE.'.ARO 

20175 

37-10-OON 

100-49-50W 

KENTUCKY 

KELTNER 

ADAiR 

21001 

37-32-36N 

85-06-24W 

CLOVERPORT 

ERtC^!^^  CGE 

21027 

37-50-OON 

86-37-58W 

BURKESVILLE 

CUMBER. A\D 

21057 

36-47-25N 

85-22-14W 

OWENSBORO 

DAVIES 

21059 

37-42-10N 

87-06-20W 

STEVVARTSVILLE 

GRANT 

21081 

38-3800N 

84-37-OOW 

GREENSBURG 

GREEN 

21087 

37-15-39N 

85-29-56W 

WASHINGTON 

MASON 

21161 

38-36-OON 

83-48-OOW 

EKRON 

MEADE 

21163 

38-19-54N 

85-18-54W 

VVHITESVILLE 

OHIO 

21183 

37-32-33N 

89-50-1 2W 

OWENTON 

OWEN 

21184 

38-44-36N 

84-19-42W 

CAMPBElLSViu^E 

TA':  .OR 

21217 

37-25-43N 

84-52-33W 

LOUISIANA 

OAKDALE 

ALLEN 

22003 

30-48-59N 

92-39-39W 

deridder 

BEAUREGARD 

22011 

30-50-46N 

93-17-18W 

BIENVILLE 

BIENVI.E 

22013 

32-21 -40N 

92-58-38W 

HOMER 

C.A:BCRNE 

22027 

32-46-49N 

93-03-30W 

REDDELL 

EVANGE.  NE 

22039 

30-43-60N 

92-22-30W 

RUSTON 

LINCOLN 

22061 

32-31-23N 

92-38-16W 

NATCHITOCHES 

NATCnroCHES 

22069 

31-50-OON 

93-42-OOW 

MANY 

SABiNE  PAR  SH 

22085 

31-34-07N 

93-29-02W 

LUTCHER 

S"   .AVFS 

22093 

30-32-25N 

90-41-56W 

BOGALUSA 

WASH.NGTCN 

22117 

30-47-20N 

89-50-55W 

FRANKLIN"^0N 

WASH'NGTON 

22117 

31-24-08N 

88-13-09W 

OAK  GROVE 

WEST  CARROLL 

22123 

36-46-OON 

91-27-20W 

MAINE 

FRENCHVILLE 

AROOS^CCK 

23003 

47-17-07N 

68-18-41W 

CARRABASSETT VALLEY 

PRANKLiN 

23007 

45-03-58N 

70-16-26W 

OXFORD  COUNTY 

OXFORD 

23017 

44-07-54N 

70-29-37W 

MILLINOCKET,  SPRiNGFlE.D 

PENCBSCC" 

23019 

45-31-01N 

68-38-40W 

MILO 

piSCATAQl.S 

23021 

45-50-33N 

69-17-42W 

SOLON 

SOMERSE" 

23025 

44-56-58N 

69-51-32W 

CUTLER 

WASHINGTON 

23029 

44-58-08N 

67-36-36W 

MEDDYBEMPS 

WASHINGTON 

23029 

45-02-18N 

67-21-23W 

MARYLAND 

FROSTBURG 

ALLEGANY 

24001 

39-39-54N 

78-53-53W 

SUDLERSVILLE 

OUENN  ANNE  S 

24053 

39-10-31N 

75-55-06W 

MASSACHUSETTS 

EGREMONT 

BER^Sf^iRE 

25003 

42-22-50N 

73-13-60W 

ESSEX 

ESSEa 

25009 

42-37-51N 

70-46-21W 

GREAT  BERRINGTON 

HAMPDEN 

25013 

42-20-01 N 

73-00-08W 
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MIDDLESEX 

MIDDLESEX 

25017 

41-58-OON 

71-01-OOVV 

r.AN^'^CKET  ISLAND                                      NANTUCKET 

25019 

41-17-OCN 

70-05-OOVV 

MIC- CAN 

G^ANC  VARAIS 

ALGER 

26003 

46-40- 15N 

35-59-06W 

ChE50^''GA\ 

CHEBOYGAN 

2*^031 

45-38-49N 

34-:3-28W 

ESCA'.ABA 

DELTA 

26041 

45-44-43N 

87-C3-52VV 

PE'GSKEY 

EMMET 

26047 

45-22-24N 

84-57-19W 

IRONWOOD 

GOGEBIC 

26053 

46-27-17N 

9C-10-15W 

PGR'  AUSTIN 

HURON 

26063 

42-02  45N 

32-59-39VV 

CRYSTAL  FALLS 

IRON 

26071 

46-C5-53N 

3e-20-02W 

MT   PLEASANT 

ISABELLA 

26073 

43-35-52N 

34-46-03W 

NEWBERRY 

LUCE 

26095 

46-32-OON 

35-36-OCVV 

LUDINGTON 

MASON 

26105 

44-C2-40N 

36-33-30W 

VVE5'  BRANCH 

OGEMAW 

26129 

44-16-35N 

34-M.-9VV 

berg^and 

ONTONAGON 

26131 

47-02-09N 

B8-48-50W 

WESTGLiVE 

OTTAWA 

26139 

44-16-35N 

84-14-19W 

CROSWELL 

SANILAC 

26151 

43-28-OON 

82-36-40W 

.--;:     2P\ 

SCHOOLCRAFT 

25-53 

46-19-OON 

86-13-4CW 

Mi\%E3G'A 

Ar^l^J 

AITKIN 

27001 

46-39-50N 

95-33-OOW 

\EA  jLM 

BROWN 

27015 

44-16-37N 

94-26-28W 

3---   -A^.E 

CASS 

27021 

46-24-29^< 

94-21 -20'.V 

.E^^EPS 

COTTONWOOD 

27033 

44-03-21  N 

95-'l-4  7VV 

RED  A'lNG 

GOODHUE 

27049 

44-35-24N 

91-54-24VV 

WOODLAND 

HENNEPIN 

27053 

44-57-03N 

93-30-53W 

COLERAINE 

ITASCA 

27061 

47-1  7. 20N 

93-25-39W 

_AK=  3R0NS0N 

KITTSON 

2"'j69 

48-44-C3N 

96-39-45VV 

=  '.LA'.G 

LAKE 

27075 

46-41 -SON 

95-19-C9VV 

3AJDETTE 

LAKE  OF  THE  WOOD 

27077 

48-42-44N 

94-36-COW 

RUSSELL 

LYON 

27083 

44-24-3CN 

95-47-20W 

S  -.5^  _Ar,= 

MCLEOD 

27085 

45-C0-42N 

93-''3-i2'vV 

.V'iNCNA 

MURRAY 

2710-' 

44-01 -30N 

96-33-4C-A' 

TWIN  VALLEY 

NORMAN 

27107 

47-15-36N 

96--5-32VV 

DAL^^GN 

OTTER  TAIL 

271 11 

46-10-26N 

95- 54-55. V 

-  \E  CITY 

PINE 

271  15 

45-52-30N 

92- 33-00 W 

ORR 

ST  LOUIS 

27137 

48-49-54N 

B8-33-36»V 

VIRGINIA 

ST  LOUIS 

2''37 

48-03-3CN 

86-54-24>,V 

APP.E^ON 

SWIFT 

27151 

45-10-C3N 

95-59-59vV 

_CE  PRAlRiE 

TODD 

27153 

46-14-54N 

94- 30-00  W 

.•.  NC\A 

WINONA 

27169 

44-03-3CN 

91-3i-4CvV 

V  SS.SS-PP- 

~ 

.EAKESvlL.E    NEE 

:LY  /  AVERA                 GREENE 

28041 

31-09-20N 

88-33-28W 

haTlEY ' A5ERDEE 

:n                                     MONROE 

28095 

33-58-36N 

88-25-14vV 

WILMOT 

WASHINGTON 

28151 

33-18-25N 

90-53-49W 

MISSOURI 

CA55VILLE 

BARRY 

29009 

36-42 -09N 

93-49-20.V 

3A-E5 

BATES 

29013 

38-15-01N 

94-21 -OOW 

CAPE  G:RARDEAU 

CAPE  GIRARDEAU 

29031 

37-25-10N 

89-26-50W 

CARROLLTON 

CARROLL 

29033 

39-36-50N 

93-34-20W 

E-CCc-iCC  SPRINC 

3S                                    CEDAR 

29039 

37-52-13N 

94-C--53W 

,E=^-EPS0NC1TY 

COLE 

29051 

38-31-09N 

92-16-30V\ 
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PRAIRIE  HOME 

cope;^ 

GAL" 

GR..NDY 

Shawnee  '/ound 

"E\RY 

CLINTON 

.C^NSON 

SALINE 

MERGE" 

MAR'<''vlL..£ 

NODAWAY 

GAINESV'L.E 

CZARK 

KAMO 

STONE 

FT  LEONARD  «VOOD 

TEXAS 

MONTANA 

DILLON 

BEAVERHEAD 

=  :_AINE  'F"   BE.*  NAP  RES  ) 

BLAINE 

E-vAlAKA 

CARTER 

BAKER 

FALLON 

LE»V;STC.'>N 

FERGUS 

BOZEMAN 

GALLATIN 

JORDAN 

GARFIELD 

CUT  BANK 

GLACIER 

G^ACiER  NP    BPC/.N^NG 

G.AC'E  = 

PHiLiPSBURG 

GPANTE 

■  LiBBv 

LINCOLN 

CIRCLE 

MCCONE 

ST   REGIS 

MINERAL 

SEELEY  i^KE 

MISSGL-.A 

BROADbS 

POWDER  R;-.  ER 

POPLAR 

ROOSE.'ElT 

THOMPSON  FAllS 

SANDERS 

NEBRASKA 

ALBION    COL'JMElS 

BCCNE    P.A-^E 

VALENTINE 

ChERR- 

SIDNEY 

CHEYENNE 

WEST  POINT 

CUMING 

MERNA 

CUSTER 

CHADRON 

DaWES 

JOHNSON  LAKE 

DAWSON 

CHAPPELL 

DEUE. 

BEATRICE 

GAGE 

LEWELLEN  ,  OSHKOSH 

GARDEN 

LEXINGTON 

GOSPER 

MULLEN 

HOOKER 

FAIRBURY 

JEFFERSON 

PERU  /  FALLS  CITY 

NEMAHA     RICHARDS'' 

;n 

SUPERIOR 

NUCKOLLS 

SHELBY 

POLK 

MCCOOK 

RED  WIlLOW' 

SHUBERT 

RICHARDSON 

ORD 

VALLEY 

NEVADA 

LAKE  MEAD  /  LAKE  MOHAVE 

C^ARK 

MESQUITE  [Of  BEAVER  DAM  AZj 

ClARK 

PAHRUMP 

ClARK 

29053 

38-48-47N 

92-35-25W 

29079 

40-07-OON 

93-34-OOW 

29083 

38-27-20N 

93-49-OOW 

29101 

38-45-14N 

93-45-30W 

29129 

40-31 -37N 

93-43-40W 

29147 

38-23-48N 

93-49-35W 

29153 

36-32-45N 

92-38-57W 

29209 

36-44-23N 

91-27-38W 

29215 

37-42-57N 

92-02-OOW 

30001 

45-12-59N 

112-38-12W 

30005 

48-26-09N 

108-57-43W 

30011 

46-16-38N 

104-25-60W 

30025 

46-21 -4  7N 

104-16-26W 

30027 

47-03-45N 

109-25-39W 

30031 

45-40-47N 

111-02-16W 

30033 

47-25-06N 

107-02-OOVV 

30035 

48-37-59N 

112-19-31W 

30035 

4e-41.15N 

11 3-48-1 5W 

30039 

46-22-58n" 

113-24-57W 

30053 

48-27-20N 

1 15-22-1 1W 

30055 

47-25-OON 

105-35-30W 

30061 

47-17-58N 

115-06-06W 

30063 

47-12-56N 

113-36-45W 

30075 

4'   :■:   "■(■'. 

105-24-25W 

30085 

4,-  -6-46N 

104-58-30W 

30089 

4--41-50N 

115-06-20W 

31011 

41-41-27N 

98-00- 12W 

31031 

42-02-23N 

100-53-29W 

31033 

41-15-33N 

102-57-47W 

31039 

4  ■    '  5  4v.  \ 

%-38-43W 

31041 

•i    '        ^'        ,     *i   '^ 

-4  4,  -5W 

3  •  04 1 

c:  :,'^  ^f,\ 

103-OG-OOW 

31 04- 

4r  -4  ■  -."\ 

99-49-01W 

31049 

4-    .,  5    ■■4\ 

102-28-13W 

31067 

4^.  lb  "  t''» 

96  29-26W 

3-069 

4  "     J.4    '  ':-   » 

102-13- 36W 

31073 

36-45- 14N 

93-45-30W 

31091 

42-02-23N 

101-02-32W 

31095 

40-08- 14N 

97-10-49W 

31127 

40-28-27N 

95-44-OOW 

3' '  O"^ 

4C   :3  3'^N 

^6-04-39W 

2  ■  •  4  3 

4  ■    Zl     ^  4\ 

96-29-40W 

31 145 

4."    :•     34N 

100-11-23W 

31147 

4  0.04  fN 

95-23-38W 

31175 

~-  .:  •?•• 

98-41-31W 

32003 

35-11-59N 

114-34-17W 

32003 

36-48-19N 

114-04-01W 

32003 

36-12-29N 

115-59-02W 
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JACKPC' 

ELKO 

32007 

41-59-OON 

114-40-26W 

vVENDOVER 

ELKO 

32007 

40-46-04N 

114-06-56vV 

3A"LE  MOU^.''iiN 

LANDER 

32015 

40-38-32N 

116-56-OOW' 

CA^  EN'E 

LINCOLN 

32017 

37-24-46N 

r4-48-40W 

-A,V'hC«NE          1 

MINERAL 

32021 

38-32-31N 

118-25-41W 

3EA"v    OEA'h  VALLEY  NP 

NYE 

32023 

36-54-31  N 

116-45-30W 

HAYDEN  PARK 

PERSHING 

32027 

40-23-50N 

118-10-00VV 

^OVElOCk 

PERSHING 

32027 

40-27-16N 

118-22-34W 

PvRAMiO  .AKE 

WASHOE 

32031 

40-22-3'N 

l"9-45-01W 

GREA" 3A5  \  \? 

WHITE  PINE 

32033 

38-56-06N 

'14-14-37W 

VCGl^- 

WHITE  PINE 

32033 

39-24-32N 

114-58-36W 

NE.V  nAWPSf-IRE 

-OLDEN  "ILL 

COOS 

33007 

44-56-47N 

71-2C-49W 

VT    VVAS^^'NG'ON 

COOS 

33007 

44-41-05N 

71-10-19W 

MOOSE  MOUNTAA 

GRAFTON 

33009 

43-42-30N 

:'2-j9-16W 

"^ENNEV  MOUNTAIN 

GRAFTON 

33009 

43-44-35N 

71-50-30W 

PACK  MONADNCC 

<  MT 

HILLSBOROUGH 

33011 

42-51-40N 

71-52-45W 

S'RA'HAM  MlL_ 

ROCKINGHAM 

33015 

43-02-22N 

70-53-26W 

NE'A  JERSEY 

- 

SOU"^HAR0 

MONMOUTH 

34025 

40-08-23N 

74-13-21W 

►^AMB'^RG  VTN 

SUSSEX 

34037 

41-08-37N 

74-43- 1€W 

NE.\  MEX:CO 

GRAN'S 

CIBOLA 

35006 

35-08-50N 

107-51-03W 

AR7£5,A 

EDDY 

35015 

32-35-01N 

104-38-44W 

GUADA^'^PE  V"^\  f 

JP 

EDDY 

35015 

32-27-OON 

104-20-50W 

SILVER  Z-^^ 

GRANT 

35017 

32-46-12N 

^08-16-47W 

SAN^A  ROSA 

GUADALUPE 

35019 

34-56-36N 

104-40-36W 

GA>..^P 

MCKINLEY 

35031 

35-31-41N 

108-44-31W 

A.A^'OGCR0O 

OTERO 

35035 

32-53-05N 

105-57-27W 

-"UCuMCAR 

QUAY 

35037 

35-10-18N 

103-43-2BW 

R!0  ARRIBA  .j;CARil..A  APACHE) 

RIO  ARRIBA 

35039 

36-30-33N 

106-4%49W 

^ACS     C-A.VA 

RIO  ARRIBA 

35039 

36-23-10N 

1C5-34-38W 

.AS  .EGAS 

SAN  MIGUEL 

35C47 

35-35-49N- 

105-12-COW 

'R-'i  OR  CONSEQUENCES 

SIERRA 

35051 

53-07-42N 

107-15-08VV 

SOCORRO 

SOCORRO 

35053 

34-03-30N 

106-53-27W 

NE//  ^ORK 

WE.LSVI..E 

ALLEGANY 

36003 

42-15-18N 

78-01-''9W 

CHARLO—E  CETER 

CHAUTAUQUA 

36013 

42-15-02N 

79-24-OOW 

NORWICH 

CHENANGO 

36017 

42-31-52N 

75-31 -24W 

SOUTHERN  AGiRO 

NDACK 

HAMILTON 

36041 

44-00-01 N 

74-30-OlW 

MIDDLEViL.E 

HERKIMER 

36043 

43-15-33N 

74-27-07W 

HAM;. 'ON     AAPREN 

MADISON 

36053 

42-29-57N 

75-51-10'W 

NIAGARA 

NIAGAFIA 

36063 

43-16-04N 

79-02- 16W 

CAN'ON 

ST  LAWRENCE 

36089 

44-35-OON 

75-10-OOW 

CALL  M' 

STEUBEN 

36101 

42-17-20N 

70-20-40W 

M^  WASHING'ON 

STEUBEN 

36101 

42-17-20N 

70-20-40W 

ITHACA 

TOMPKINS 

36109 

42-26-OON 

76-28-OOW 

GORE  MOUNTAIN 

.0-NS3URG 

WARREN 

36113 

43-40-35N 

74-02-08W 

S^UEBEN    YATES 

YATES 

36123 

42-37-OON 

77-06-OOW 

NORTH  CAROu-NA 

ANSON 

ANSON 

37007 

34-59-OON 

80-06-OOW 
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JEFFERSON 

YANCEYVILLE 

LENIOR 

ChA'HAM 

POTHERS  hIL. 

KINSTON 

WILLIAMSTON 

GREENVILLE 

HOFFMAN     EllERBE 

LUMBER'^'ON 

MADISON 

MACON 

ANSON 
NORTH  DAKOTA 

HETTINGER 

WILLOW  CiTv  :  BO^'^iNEAU 

lANGDON 

SHEYENNE 

STEELE 

NAPOLEON 

WISHEK 

UNDERWOOD 

BELDEN;  NEW  TOWN 

CAVALIER 

RUGBY 

ROLLA 

GWINNER 

KENMARE 
OHIO 

ATHENS 

FINDLAY 

BUTLER /MANSFIELD 

OTWAY 

CAREY 
OKLAHOMA 

ATOKA 

BALKO 

GRIGGS 

CHICKASHA 

AlTUS 

PONCA  CITY 

BROKEN  BOW 

DAVIS 

MUSKOGEE 

STILuWATER 

BYNG  .'  ADA 

ANTLERS 

WEWOKA 

GUYMON 

BARTLESVILLE 
OREGON 


ASHE 
CASWELL 

CALDWELL 
CHATHAM 

DUPLiN 
lENOiR 
MART.N 

RICHMOND 

ROBESON 

ROCKINGHAM 

WARRES 

WAYNE 

ADAMS 

BOTTINEAU 

CAVALIER 

EDDY 

KIDDER 

LOGAN 

MCINTOSH 

MCLEAN 

MOUNTFIAIL 

PEMBINA 

PIERCE 

ROLETTE 

SARGENT 

WARD 

ATHENS 
HANCOCK 

RICHLAND 

SCIO'O 

WYANDOT 

Atoka 

BEAVER 

CIMARRON 

GRADY 

JACKSON 

KAY 

MCCURTAIN 

MURRAY 

MUSKOGEE 

PAYNE 

PONTOTOC 

PUSMATAHA 

SEMINOLE 

TEXAS 

WASHINGTON 


37009 

36-25-OON 

81-28-OOW 

37033 

36-24-14N 

79-20-1 1W 

37027 

35-56-OON 

81-34-OOW 

37037 

35-42-53N 

79-10-47W 

37061 

34-51 -OON 

77-39-OOW 

37107 

35-15-45N 

77-34-55W 

37117 

35-51-16N 

77-03-21W 

37147 

35-34-OON 

77-23-OOW 

37153 

35-01 -56N 

79-32-52W 

37155 

34-38-40N 

79-06-60W 

37157 

36-23-07N 

79-57-35W 

37185 

36-26- 19N 

78-05-03W 

37191 

35-22-OON 

78-00-01 W 

38001 

46-00-05N 

102-38-1 1W 

38009 

48-36-16N 

100-17-38W 

38019 

49-45-08N 

99-29-40W 

38027 

-"  •;■-  <, ';N 

9905-40W 

3804  3 

4t   /-.-JIN 

y9  35  ■4,". 

38047 

46-30- 3GN 

-'9-46-15W 

38051 

39-05-0  IN 

e3-04-19W 

3805t 

A'    41.   4t.\ 

101-11-03W 

38061 

48-U&-05N 

1 02-21 -25W 

38067 

4  9-02  OON 

Lif.    44-'!f  ,\ 

38069 

48-22  08N 

99  59-45v'. 

38079 

48  ':'   28N 

99  37^03W 

3808 ' 

46   '3  3  3N 

9"    3'^  44  ,\ 

38101 

48-06  4"\ 

- :  ■    -C  27W 

39009 

J--2.  59N 

e^00-57W 

39063 

4-  -Ct-  S8N 

83-O0-01W 

39*:- 9 

40  4S  26N 

82-47-26W 

3  9  •  i ' 

3P  4  "  4  "  •, 

82-58-3ew 

39'.  rs 

40-5;  09N 

83-22-57W 

40005 

34-23-09N 

96 -07-4  2W 

40007 

36-36-42N 

100-49-42W 

40025 

36-36-09N 

102-07-1 1W 

40051 

35-03-09N 

97-56-1 1W 

40065 

::4  36--  ^\ 

99-20-01W 

40071 

36-42-25N 

97-05-07W 

40089 

34-01 -33N 

94-44-1 1W 

40099 

34-30-08N 

97-07-34W 

40101 

35-44-52N 

95-22-10W 

40119 

36-06-56N 

97-03-29W 

40123 

34-51 -40N 

96-39-55W 

40127 

34-13-52N 

95-37-12W 

40133 

35-09-31N 

96-29-53W 

40139 

36^0-58N 

101-28-52W 

40147 

36-44  ^ON 

95-58-50W 
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BAKER  CiTv 
BENNETT  BUT^E 
CAPE  BLANCO 

jQrN  DAv 

LKiA-    Black  mt 

BURNS 

LITTLE  WAlKER 

LAKEVIEW 

FLORENCE     REED5-DRT 

COLUMBIA  GORGE 

TmE  DAl^ES 

RjSSiL    SNOWBOARD 
PENNS'^-.'ANiA 

a^^CGNA  I 

CLARION 

PUNXSUTAWNE"' 

MT CARVE _ 

DUTCHMAN  HILL 

.VAYNE  COUNTY 
PUER'ORICO 

CULE3RA  !' 

VIEQUES 
SCL^"  CARO^  NA 

AIKEN  ;kitchings  mill 

ALLENDALE 

BARNWEll 

RUBY 

ANDREWS     GECPGE^OWN 

GREENWOOD 

JEFFERSON 

/vAl^Al^A 

ORANGEBURG 

UNION 

ROCK  HILL 
SOUTH  DAKO'^A 

SHILiP  i 

MIL-ER 

TRIPP 

JACKSON  ,PiNE  RIDGE  RES) 

FAITH 

WHITE  RIVER 

PORCUPINE 

TODD (ROSEBUD  RES) 

STANDING  ROCK  RES 
TENNESSEE 

BIG  SANDY 

FALL  CREEK    FALLS  SP 

LA  FOLLETTE 

MCKENZIE     VALE 

PARSONS  ;  WAYNESBORO 

WINCHESTER  '  SEWANEE 


BAKER 

CURRY 

CURRY 

GRANT 

UMATILLA  /  UNION  /  C 

HARNEY 

KLAMATH 

LAKE 

LANE 

SHERMAN 

WASCO 

WHEELER /GILLIAM 

BLAIR 

CLARION 

JEFFERSON 

NORTHUMBERLAND 

POTTER 

WAYNE 

CULEBPvA 
VIEQUES 

AIKEN 

ALLENDALE 

BARNWELL 

CHESTERFIELD 

GEORGETOWN 

GREENWOOD 

LANCASTER 

OCONEE 

ORANGEBURG 

UNION 

YORK 

HAAKON 

HAND 

HUTCHINSON 

JACKSON 

MEADE 

MElLETTE 

SHANNON 

"ODD 

ZIEBACH 

BENTON 

BlEDSOE      • 
CAMPBElL 
CARROLL 

DECATUR     AAYNE 
FRANKLIN 


.RANI 


41001 

44-46-30N 

117-50-OOW 

41015 

42-26-27N 

124-12-07W 

41015 

42-26-27N 

124-12-07W 

41023 

44-24-58N 

118-57-07W 

41023 

45-08-06N 

118-55-37W 

41025 

43-35-1  IN 

1 19-03-1 1W 

41035 

42-49-30N 

121-56-40W 

41037 

42-11-20N 

120-20-41W 

41039 

43-58-58N 

124-05-55W 

41055 

45-42-35N 

121-31-19W 

41065 

45-35-41N 

121-10-39W 

41069 

44-43-50N 

120-04-4GW 

420' 3 

40-50-56N 

78-41-28W 

42031 

41-12-53N 

79^23-08vV 

42065 

42-56-32N 

78-58-1  7vV 

42097 

40-53-40N 

75-40-33W 

42105 

41-45-02N 

78-0C-08W 

42127 

41-39-01N 

75--8-23W 

72049 

18-16-OON 

65-13-COW 

72147 

18-43-53N 

65-50-05'vV 

45003 

33-33-37N 

81-43-1 1W 

45005 

32-57-G2N 

81-20-30W 

450n 

33- 14-4  IN 

81-21-32W 

45025 

34-36-50N 

80-07-04W 

45043 

33-27-09N 

79-33-40W 

45047 

34-11-43N 

82-09-43W 

45057 

34-46-OON 

8C-39-00W 

45073 

34-45-53N 

83-03-51W 

45075 

33-30-01 N 

80-31 -30W 

45087 

34-43-22N 

81-37-26W 

45091 

34-15-06N 

81-15-19W 

46055 

44-03-23N 

101-64-09W 

46059 

44-31-12N 

98-59-16W 

46067 

43-13-30N 

97-57-59W 

46071 

43-41-49N 

101-38-1 1W 

46093 

45-02-1 3N 

102-02-29W 

46095 

43-34-02N 

100-44-39W 

46113 

43-23-57N 

102-32-12W 

46121 

43-10-47N 

100-43-44W 

46137 

44-58-56N 

101-40-10W 

47005 

36-14-60N 

88-48-43W 

47007 

35-42-53N 

85-14-43W 

47013 

36-22-58N 

84-07-12W 

47017 

36-14-60N 
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DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Decennial  Census  Advisory  Committee 

AGENCY:  Econcimics  diid  Statistics 

Administration.  Department  of 

Commerce 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  he  Federal 
Advisory  Committee  Act  (5  U  S.C  .  App 
2.  Sec.  lb(a)(b)),  the  Bureau  of  the 
Census  (Census  Bureau)  is  giving  notice 
of  a  meeting  of  the  Decennial  Census 
'Advisory  Committee,  The  ("ommittee 
will  address  issues  related  to  the  JOIO 
census  effort,  including  the  American 
Community  Survey  and  other  related 
decennial  programs.  They  will  also 
discuss  Census  2000  evaluations.  Last 
minute  changes  to  the  schedule  are 
possible,  which  could  prevent  us  from 
giving  ad\'ance  notification 

DATES:  November  5-6.  2001   The 
November  5  meeting  will  begin  at  8  a.m. 
and  end  at  apprcximatelv  5  45  p  m  The 
November  6  meeting  will  begin  at  8:30 
a.m.  and  end  at  appro.ximately  12:l!i 
p  m 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Alexandria  Mark  Center, 
5000  Seminarv  Road,  Alexandria. 
Virginia  223U 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
leri  Green.  Committee  Liaison  Officer. 
L'  S.  Census  Bureau,  Commerce.  Room 
3627,  Federal  Building  3.  Washington. 
DC  20233,  telephone  ^01)  457-2075. 
TDD  (301)  457-2540 

SUPPLEMENTARY  INFORMATION:  The 

Decennial  Census  .Advisory  Committee 
is  composed  of  a  Chair,  Vice-Chair,  and 
up  to  40  member  organizations,  all 
appointed  by  the  Secretary  of 
Commerce,  The  Committee  considers 
the  goals  of  the  decennial  census  and 
users'  needs  for  information  provided 
by  the  decennial  census.  The  committee 
provides  an  outside  user  perspective 
about  how  research  and  design  plans  for 
the  2010  decennial  census,  and  the 
development  of  the  American 
Community  Survey  and  other  related 
programs,  will  realize  those  goals  and 
satisfv  those  needs.  The  members  of  the 
Advisory  Committee  will  draw  on  their 
experience  with  Census  2000  planning 
and  operational  processes,  results  of 
research  studies,  test  censuses,  and 
results  of  the  Census  2000  evaluation 
program  to  provide  input  on  the  design 
and  related  operations  of  the  2010 
decennial  (  en>u>,  the  .American 
Community  Survcv.  and  other  n-lated 
programs. 


A  brief  period  will  he  set  aside  at  the 
meeting  for  public  comment.  However. 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Census  Bureau  Committee 
Liaison  Officer  named  above  at  least 
three  working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer. 

Dated;  October  11.  2001. 
Kathleen  B.  Cooper, 

Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration 
(FR  Doc.  01-2.5984  Filed  10-15-01:  8  45  ami 
BILUNG  CODE  351(MI7-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  41-2001] 

Foreign-Trade  Zone  210 — Port  Huron, 
Ml;  Request  for  Manufacturing 
Auttiority,  Cross  Hiiller-North  America 
(Mactiine  Tools) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Ec(jnomic  Development 
Alliance  (jf  St.  Clair  County,  grantee  of 
FTZ  210.  pursuant  to  §  400.32(b)(1)  of 
the  Board's  regulations  (15  CFR  Fart 
400).  requesting  authority  on  behalf  of 
Cross  Hiiller-North  .\merica  (Cross 
Hiiller)  (a  subsidiary  of  Thyssen  Krupp 
Industries  AG,  of  Germany),  to 
manufacture  metal  wr)rking  machine 
tools  under  FTZ  procedures  within  FTZ 
210  It  was  formally  filed  on  October  5. 
2001. 

Cross  Hiiller  operates  a  facility 
(144  000  sq.ft. /12  acres/1 10  employees) 
within  FTZ  210-Site  2  located  at  2555 
20th  Street,  Port  Huron  Industrial  Park, 
in  Port  Huron.  Michigan  The  plant  is 
used  to  produce  metal-working 
equipment  and  distribute  foreign-made 
equipment,  including  mo(iular  transfer 
machines,  computer-controlled 
machining  centers  (drilling,  boring, 
broaching,  milling),  lathes,  and  flexible 
manufacturing  systems  fcr  the  U,S, 
market  and  export.  The  proposed 
manufacturing  activit\'  would  involve 
the  use  of  foreign-sourced  components 
(on  average,  about  45%  of  finished 
equipment  value),  including:  Hydraulic/ 
gear  oil,  industrial  paint  anci  anti-rust 
coatings,  caulking,  antifreeze, 
pneumatic  hoses  and  pipes.  ID  tags, 
shipping  caps,  skid  rails  and  pallets. 


rulon,  seals/rings,  gaskets,  belts,  chain, 
brake  rotors,  couplings/fittings, 
fasteners,  keys,  rollers,  brackets,  pins, 
rings,  cables,  cylinders,  pumps  and 
related  parts,  electric  motors,  heat 
exchangers,  filters,  monitors,  cutting 
tools  (face/end  mills,  turning,  drills, 
boring  bars,  deburing)  guarding 
interlocks  and  keys,  taps,  fiber  optic 
adapters,  parts  of  machinery,  castings, 
lead  weights/tubes/pipes,  zinc  tubes, 
copper  wire  and  tubes,  elbows/fittings, 
bushings,  spindles,  gears  and  gear 
boxes,  sprockets,  pulleys,  idler 
assemblies,  inductors,  electronic  control 
units,  air-conditioners  and  compressors, 
fans/blowers,  switches,  spray  guns, 
coolant  pumps,  batteries,  lamps,  fuses, 
circuit  breakers,  relays,  transformers, 
lamps,  switches,  CPU/printed  circuit/ 
memory  boards,  integrated  circuits, 
EPROM,  numerical  process  controllers, 
automatic  data  processing  equipment, 
linear  amplifiers,  conduits,  gauges, 
paint  pads/brushes,  sensors,  frequency 
inverter/converters,  pulse  coders, 
encoder,  ball  screws,  and  plasma 
displays,  CRT  monitors  (duty  rates: 
free— 10%). 

FTZ  procedures  would  exempt  Cross 
Hiiller  from  Customs  duty  payments  on 
the  foreign  components  used  in 
production  for  export  to  non-NAFTA 
countries.  On  shipments  for  U.S, 
consumption  and  to  NAFTA  markets, 
the  company  would  be  able  to  elect  the 
finished  metal-working  equipment  duty 
rates  (3,3-4,4%)  for  the  foreign 
components  listed  above  that  have 
higher  individual  rates.  The  application 
indicates  that  the  savings  from  FTZ 
procedures  would  help  improve  the 
facility's  international  competitiveness. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  date  for  their  receipt 
is  December  17.  2001,  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
m.ay  be  submitted  during  the  subsequent 
15-day  period  December  31.  2001. 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
following  location:  Office  of  the 
Executive  Secretary.  Foreign-Trade 
Zones  Board.  Franklin  Court  Building — 
Suite  4100W.  US.  Department  of 
Commerce,  1099  14th  Street,  NW. 
Washington,  DC  20005, 

Dated:  0(:tol)er  5,  2001 
Dennis  Puccinelli, 

Exeriitivp  Secretary'. 

|FR  Do(  .  01-2.5976  Fili'ci  10-15-01;  8:45  am] 

BILUNG  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-828] 

Stainless  Steel  Wire  Rod  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  [une  12.  2001.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  (SSWR)  from  Taiwan  {66 
FR  31613).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise.  The  period  of  review 
(POR)  is  September  1,  1999,  through 
August  31.  2000. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  not  made  any  changes  in  the 
margin  calculations  presented  in  the 
preliminary  results  of  review.  The  final 
weighted-average  dumping  margins  for 
the  company  under  review  is  listed 
below  in  the  section  entitled  "Final 
Results  of  Review." 

EFFECTIVE  DATE:  October  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  Amdur  or  Karine  Gziryan, 
Office  of  AD/CVD  Enforcement,  Group 
II,  Office  4,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone  (202) 
482-5346  and  (202)  482-4081, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2000). 

Background 

This  review  covers  one  manufacturer/ 
exporter,  Walsin  Lihwa  Corporation 
(Walsin).  The  POR  is  September  1,  1999, 
through  August  31,  2000. 


On  lune  12.  2001.  the  Department 
published  in  the  Federal  Register  the 
preliminary  re.sults  of  administrdtiv  c 
review  of  the  antidumping  dutv  nrdi-r 
on  stainless  steel  wire  rod  (S.SWKi  from 
Taiwan.  .S>p  Stain hss  Sfee/  W'ln^  Hud 
from  Taiwan:  Prplimmary  Results  of 
Antidumping  Dutv  Administrative 
Review.  66  FR  31613  dune  12.  2001) 
[Prelimman,'  Results] 

We  in\ited  parties  to  cdmrncnt  mi  our 
preliminary  results  of  review.  On  luly 
17.  2001.  the  respondent.  Walsin, 
submitted  a  case  brief  The  petitioners 
{i.e..  Carpenter  Technology  Corp  . 
Empire  Specialty  Steel,  and  the  United 
Steel  Workers  of  America.  AP'L-CIO/ 
CLC).  submitted  a  rebuttal  brief  tm  luly 
24,  2001,  At  the  request  of  Walsin.  the' 
respondent,  we  held  a  public  hearing  on 
August  21.  2001 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Order 

For  purposes  of  this  review.  SSWR 
comprises  products  that  are  hoi-rolled 
or  hot-rolled  annealed  and/or  pickled 
and/or  descaled  rounds,  squares, 
octagons,  hexagons  or  other  shapes  in 
coils,  that  may  also  be  coated  with  a 
lubricant  containing  copper,  lime  or 
oxalate  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  12  percent  or 
less  of  carbon  and  10.5  percent  or  mnrp 
of  chromium,  with  or  without  other 
elements  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling  annealing,  and/or  pickling  and' 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape. 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar  The  most  common 
size  for  such  products  is  5.5  millimeters 
or  0.217  inches  in  diameter,  which 
represents  the  smallest  size  that 
normally  is  produced  on  a  rolling  mill 
and  is  the  size  that  most  wire-drawing 
machines  are  set  up  to  draw  The  range 
of  SSWR  sizes  normally  sold  in  the 
United  States  is  between  0.20  inches 
and  1.312  inches  in  diameter 

Two  stainless  steel  grades  are 
excluded  from  the  scope  of  the  review 
SF20T  and  K-M35FL  are  excluded  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows; 

SF20T 

Carbon     0.05  max 
Manganese     2  00  max 
Phosphorous     0.05  max 
Sulfur     0.15  max 
Silicon     1.00  max 
Chromium     19.00/2100 


Mnl\l)ci.'iuiiii  1.50/2.50 
Lead-added  (0.10/0.30) 
Tellurium-added     (0.03  min) 

k-M35FL 

Carbon    0.015  max 
Silicon    0.70/1.00 
Manganese    0.40  max 
Nickel    0.30  max 
Chromium     12.50/14.00 
Lead     0.10/0.30 
Phosphorous    0.04  max 
Sulfur    0.03  max 
Aluminum     0.20/0.35 

The  products  subject  to  this  review 
are  currently  classifiable  under 
subheadings  7221.00  0005, 
7221.00.0015,  7221  00.0030, 
7221  00  0045,  and  7221.00.0075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Duty  .absorption 

On  November  14.  2000,  the 

petitioners  requested  that  the 
Department  rii'termine  w  helher 
antidumping  duties  had  been  absorbed 
during  the  POR  by  the  respondent. 
Section  751(a)(4)  of  the  .^ct  provides  for 
thf  Department,  if  rf>quested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  vnars  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
b\'  a  foreign  producer  or  exporter  if  the 
sub)ect  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer  This  review  was  initiated  two 
\ears  after  the  publication  of  the  order- 
However.  be<;ause  Walsin  did  not  sell  to 
unaffiliated  customers  in  the  United 
States  through  an  importer  that  is 
affiliated,  we  will  not  make  a  dut\ 
absorjition  determination  in  this 
segment  of  the  proceeding  withm  thi 
meaning  of  section  7.si  !a)(4 '  of  the  .^l  i  ' 

Successorship 

In  the  Prehmman  Results   we 
preliminaniy  determined  that  Walsin  is 
the  successor  to  Walsin  (.arTech 
Specialty  Sti»el  (.orporation  (Walsin 
CarTec:h)  for  purposes  of  this 
proceeding,  and  for  the  application  of 
the  antidumping  law   See  Preliminary 
Results.  66  FR  at  .-IH  14   Bn  hhm  up 


'  \\f  noli-  that  we  inadvortpntly  overlooked  Ihr 
pelilionen.  November  14.  2000  aliegalion  for 
inclusion  in  the  PrcHminary  Hesuhi  Hi>«ie\or.  no 
party  has  all(q;pfl  in  this  pnK:etHlin(s  that  Walsin 
sold  to  unafTiiialed  c  ustomers  in  the  llnile<t  Slate* 
through  an  affiliated  importer.  We  therefore  believe 
that  making;  our  decision  at  this  point  in  the 
proceeding  to  not  make  a  duty  absorption 
determination  will  not  pre)udice  any  party 
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received  no  comments  on  this  issue,  for 
the  reasons  stated  in  the  Preliminary 
Results,  and  based  on  the  facts  on  the 
record,  we  find  VValsin  to  be  the 
successor  to  Walsin  CarTech  for 
purposes  of  this  proceeding,  and  for  the 
application  of  the  antidumping  law- 
Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  "Issues 
and  Decision  Memorandum"  (Decision 
Memorandum),  dated  October  10.  2001. 
which  is  hereby  adopted  by  this  notice 
Parties  can  find  a  complete  discussion 
of  the  issues  raised  in  this  review  and 
the  corresponding  recommendation^  m 
the  public  Decision  Memorandum 
which  is  on  file  in  the  Central  Records 
Unit,  room  B-099  of  the  main 
Department  building  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia  ita  doc  t'ov  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  September  1 ,  199Q. 
through  August  .n.  2000: 


Manufacturer  exporter 


Margin 
(percent) 


Waisin  Lihwa  Corporation 


4.75 


The  Department  shall  determine,  and 
Ciustoms  shall  assess,  antidumping 
duties  on  all  appropriate  entries  hi 
accordance  with  19C:FR  351.212(b),  we 
have  calculated  importer-spe<:ifif 
assessment  rates  VVe  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  quantity  sold  used  to  calculate 
those  margins  for  each  importer  -  Where 
the  resulting  importer-specific  per-unit 
duty  assessment  rate  is  above  d^ 
minimis,  we  will  direct  Customs  to 
assess  that  rate  uniformly  on  each  of 
that  importer's  entries  during  the  review 
period. 

Since  we  have  determined  that 
Walsin  is  the  successor  to  VValsin 
CarTech  for  purposes  of  applving  the 
antidumping  duty  law.  we  will  further 
instruct  the  US  Customs  Service  to 


•  In  itip  Prfhminarv  Results,  we  incorrectly  staled 
thill  '.sf  (rill  ul.iti'ii  i-af.h  importers  duty  asses.sment 
ratr  b\  -iivnims  lh>'  total  dumping  margins  for  the 
rcvifweci  srtl»>s  b\  their  tola!  entered  value  for  each 
importer  while  in  fact  we  calculated  an  assessment 
rate  usin^  the  total  qiiantitv  sold  in  the  denominator 
of  this  calculatiuii  Ijecause  VValsin  did  not  report 
the  entered  s  aliie  of  its  sales. 


assign  Walsin  CarTech"s  antidumping 
companv  identific:ation  number  to 

Walsin 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  SSWR  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  bv  section 
7f5 1(a)(1)  of  the  Art   (1)  The  cash  deposit 
rate  for  the  reviewed  firm  will  be  the 
rate  shown  above:  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above  (exr:ept  for  Walsin 
(CarTech  ').  the  cash  deposit  rate  will 
ctmtinue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  hut  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  rec;ent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  8.29 
percent.  This  rate  is  the  "All  Others  ' 
rate  from  the  LTFV  investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  to  Importers 

This  n<iti(  e  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibilitv  under  19  CFR 
351  402(n{2)'to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  tht!  relevant  entries  during  this 
review  period.  Failure  to  compiv  with 
this  peijiijri'nu'iit  ( oiijd  result  in  the 
Secretarv  ■-  [irf^iiinption  that 
reimburseiufiit  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  dfuibled  antidumping  duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AP(J  in  accordance 
with  19  CFR  351  305  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)(l)ofthe  Act. 

Dated:  October  10.  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision  Memo 

1.  Interest  Expense  Calculation:  Use  of 

Consolidated  Financial  Statement 
2   Interest  Expense  Calrulation:  Inclusion  of 

Interest  Expense  Related  to  Investments 
3.  Interest  Expense  Calculation:  Offsetting 

Total  Interest  Expenses  with  Capital 

Gains 

jFR  Drjr.  01-25975  Filed  10-15-01;  8:45  am) 
BILUNG  CODE  35tO-OS-P 


'Since  we  have  delermineil  that  Walsin  is  the 
successor  to  Walsin  CarTerh  for  purposes  of 
applying  the  antidumpinK '1  .'.  i  iw   Wnlsiii 
CarTech  will  no  longer  has-  ^iv  i  wn  (oinpany- 
specific  cash  deposit  rate. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-337-807] 

Preliminary  Negative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  IQFRed 
Raspberries  From  Chile 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  "Department")  p'reliminarily 
determines  that  countervailable 
subsidies  are  not  being  provided  to 
producers  or  exporters  of  individually 
quick  frozen  ("IQF")  red  raspberries  in 
Chile. 

EFFECTIVE  DATE:  October  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney  or  Andrew  Covington. 
Office  of  Antidumping/Countervailing 
Duty  Enforcement,  Group  1,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  3099,  14th  Street  and 
Constitution  Avenue,  NW  ,  Washington, 
DC  20230;  telephone  (202)  482-1778 
and  (202)  482-3534,  respectively. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  the  IQF  Red  Raspberries  Fair 
Trade  Committee  ("Committee")  and  its 
members  (collectively  referred  to 
hereinafter  as  "the  petitioners").  The 
Committee  is  an  ad  hoc  association  of 
growers  and  processors  of  IQF  red 
raspberries.  All  of  the  members  of  the 
Committee  are  producers  of  IQF  red 
raspberries. 
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Case  History 

On  June  28,  2001  the  Department 
published  in  the  Federal  Register  the 

notice  initiating  this  investigation 
[Initiation  of  Counten'ailing  Dutv 
Investigation:  IQF  Red  Raspberries  from 
Chile.  66  FR  34423.  June  28.  2001) 
("Initiation  Notice").  Since  the 
Initiation  Notice,  the  following  events 
have  occurred. 

On  July  9,  2001,  we  issued  a 
countervailing  duty  questionnaire  to  the 
Government  of  Chile  ("GOC").  Due  to 
the  large  number  of  producers  and 
exporters  of  IQF  red  raspberries  in 
Chile,  we  decided  to  limit  the  number 
of  responding  companies  to  the  three 
producers/exporters  with  the  largest 
volumes  of  exports  to  the  United  States 
during  the  period  of  investigation  (see 
July  5.  2001.  memorandum  entitled 
"Respondent  Selection").  We  issued 
countervailing  duty  questionnaires  to 
these  three  companies.  Comercial 
Fruticola  S.A.  ( "Comfrut");  Exportadora 
Frucol  Ltda.  ("Frucol"):  and  Fruticola 
Olmue  S.A.  { "Olmue ').  also  on  |ulv  9, 

On  August  3.  2001.  the  petitioners 
requested  that  the  Department  extend 
the  deadline  for  the  preliminary 
determination  in  this  investigation. 
Pursuant  to  section  351.205(0(1)  of  our 
regulations,  the  Department  extended 
this  deadline  until  October  9,  2001  (66 
FR  42994,  August  16.  2001). 

The  Department  received  the  G(JC 
and  company  questionnaire  responses 
on  August  20.  2001.  The  Department 
issued  supplemental  questionnaires  to 
the  GOC  and  the  three  companies  on 
September  17,  2001.  and  received 
responses  to  those  questionnaires  on 
September  24,  2001. 

On  October  3.  2001,  we  received  a 
request  from  the  petitioners,  pursuant  to 
section  351.210{b)(4)(i)  of  our 
regulations,  to  postpone  the  final 
determination  in  this  investigation  to 
coincide  with  the  final  determination  in 
the  companion  antidumping  duty 
investigation  of  IQF  red  raspberries  from 
Chile.  Accordingly,  we  are  aligning  the 
final  determinations  in  these 
investigations. 

Scope  of  Investigation 

The  products  covered  by  this  petition 
are  imports  of  IQF  red  raspberries, 
whole  or  broken,  from  Chile,  with  or 
without  the  addition  of  sugar  or  syrup, 
regardless  of  variety,  grade,  size  or 
horticulture  method  (e.g.,  organic  or 
not),  the  size  of  the  container  in  which 
packed,  or  the  method  of  packing.  The 
scope  of  the  petition  excludes  fresh  red 
raspberries  and  block  frozen  red 
raspberries  (i.e.,  puree,  straight  pack, 
juice  stock,  and  juice  concentrate) 


Comment  on  Scope 

In  the  Initiation  \'otice.  we  in\  itH(i 
comments  on  the  scope  nf  this 
proceeding  [see  66  FR  at  3442:1)   In  the 
companion  antidumping  dutv 
investigation,  parties  filed  comments 
regarding  inclusion  in  the  scope  of  so- 
called  "dirty  crumbles  "  Dirt\  crumbles 
are  broken  IQF  red  raspberries  which 
have  a  high  level  of  defects,  as  well  as 
stems,  leaves,  and  mold. 

In  order  to  maintain  a  consistent 
scope  in  the  antidumping  and 
counter\ailing  duty  proceedings,  we 
have  placed  those  comments  and  our 
decision  memorandum  in  the  file  of  this 
proceeding  [see  September  26.  2001 
Memorandum  to  the  File  re;  Scope).  We 
determined  that  dirty  crumbles  are 
within  the  scope  of  the  proceedings  on 
IQF  red  raspberries  from  Chile. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisioQS  of  the  Tariff  .Art  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  "Act").  AH  citations  to  our 
regulations  refer  tu  19  CFR  pari  .iSl 
(April  2001). 

Injury  Test 

Because  Chile  is  a  "Subsidies 
Agreement  Country'  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Chile 
materially  injure,  or  threaten  materia! 
injury  to.  a  U.S.  industry.  On  July  25. 
2001,  the  ITC;  published  its  preliminarv 
determination  finding  that  there  i.s  d 
reasonable  indication  that  an  indiistr\ 
in  the  I'nited  States  is  being  matenallv 
injured  by  reason  of  imports  from  Chile 
of  the  subject  merchandise  !6()  FR 
38740. luly  25.  2001) 

Period  of  Investigation  ("POr) 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  vear 
2000. 

Subsidies  Valuation  Information 

Benchmarks  for  Loans:  To  calculate 
the  countervailable  benefit  from  loans. 
we  have  used  U.S.  dollar  borrowing 
rates  in  Chile,  as  submitted  by  the  GOC 
We  have  used  dollar  rates,  in 
accordance  with  section  351  505(a){2)(i) 
of  our  regulations,  because  the  loans 
and  interest  in  question  were 
denominated  in  U.S.  dollars. 

Allocation  Period  In  accordance  witli 
section  351.524(d)(2)(i)  of  our 
regulations,  we  have  used  a  12-vear 
allocation  period  based  on  the  Internal 
Revenue  Service's  1977  Class  Life 


Depre(  idtinn  Range  System.  None  of  the 
nsponding  companies  disputed  this 
rtllncation  period. 

Attribution  of  Subsidies:  Section 
351.525(a)(6)  of  our  regulations  directs 
that  the  Department  will  attribute 
subsidies  received  by  certain  affiliated 
companies  to  the  combined  sales  of 
those  companies.  Based  on  our  review 
of  the  responses,  we  find  that  "cross 
ownership"  exists  with  respect  to 
certain  companies,  as  described  below, 
and  have  attributed  subsidies 
accordingly 

Comfrut:  Comfrut  has  responded  on 
behalf  of  itself  and  two  affiliated 
companies.  Frutas  y  Hortahzas  Del  Sur 
("Frusur  ")  and  Agricosa  S.A. 
("Agricosa").  Based  on  the  proprietary 
details  of  the  relationships  between 
these  companies,  we  preliminarily 
determine  that  cross  ownership  exists 
with  respect  to  these  companies  and 
that  subsidies  received  by  the  three 
companies  are  properly  attributed  to  the 
combined  sales  of  the  three  companies. 
We  further  determine  that  cross 
ownership  exists  with  respect  to  certain 
other  companies  affiliated  with  one  or 
more  of  these  companies  and  that  those 
companies  did  not  receive  subsidies 
that  were  transferred  to  Comfrut.  Frusur. 
or  .\^rii  osa.  For  a  full  discussion  of 
these  Issues,  see  October  9,  2001 
Proprietan.  Memorandum  to  the  File. 
entitled    .Attribution  of  Subsidies  in 
CVD  Investigation  of  IQF  Red 
Raspberries  from  Chile." 

Frucol:  Frucol  has  responded  on 
behalf  of  itself  and  Sociedad  Agricola 
Machif  ura  1   .Agricola  Machicura'). 
Based  (in  the  proprietary  details  of  the 
relatmnshii/s  between  these  companies, 
u>'  pr»'liminaril\  determine  that  cross 
nwritTship  exists  VMth  respect  to  these 
(  nmpanies  and  that  subsidies  received 
by  both  are  properly  attributed  to  the 
combined  sales  of  the  two  companies. 
We  further  determine  that  cross 
ownership  exists  with  respect  to  certain 
other  companies  affiliated  with  Frucol 
and/or  Agricola  Machicura,  and  that 
those  companies  did  not  receive 
subsidies  that  were  transferred  to  Frucol 
or  Agricola  Machicura.  For  a  full 
discussion  of  these  issues,  see  October 
M  2001  Proprietary  Memorandum  to  the 
File,  entitled  'Attribution  of  Subsidies 
in  CVD  Investigation  of  IQF  Red 
Raspberries  from  Chile." 

Olnnir  (  )lniue  has  responded  on 
S'h.il!  I  f  itself  and  Tecnofrio  Cautin 
.">  .\  .    lecnofrio  Cautin").  Based  on  the 
proprietar)'  details  of  the  relationships 
between  these  companies,  we 
preliminarily  determine  that  cross 
ownership  exists  with  respect  to  the.se 
(  nmpanies  and  that  subsidies  received 
by  both  are  properly  attributed  to  the 
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combined  sales  of  the  two  companies. 
However.  Olmue  reported  that 
Tecnofrio  Cautin  did  not  operate  during 
the  POI  and  did  not  use  an\  of  thp 
programs  during  the  POI.  Therefore,  we 
have  based  our  calculations  only  on 
Olmue's  subsidies  and  sales  We  further 
determine  that  cross  ownership  exists 
with  respect  to  certain  other  companies 
affiliated  with  Olmue  and  Tecnofrio 
Cautin.  and  that  those  companies  did 
not  receive  subsidies  that  were 
transferred  to  Olmue  or  Tecnofrio 
Cautin,  For  a  full  discussion  of  these 
issues,  see  October  9.  2001  Proprietar\' 
Memorandum  to  the  File,  entitled 
■"Attribution  of  Subsidies  in  CV'D 
Investigation  of  IQF  Red  Raspberries 
from  Chile," 

Analysis  of  Programs:  Based  upon  our 
analysis  of  the  petition  and  the 
responses  to  our  questionnaires,  we 
determine  the  following: 

I.  Program  Preliminarily  Determined 
To  Be  Countervailable 

Law\'o   18.634  IDefermls.  Credits  and 
Waivers  far  Capital  Goods  Purchases) 

Law  Number  18,634  of  August  5 
1987.  established  a  three-pronged 
program  related  to  purchases  of  capital 
equipment  and  subsequent  export  of 
products  produced  with  that  equipment 
Under  the  first  prong,  referred  to  as  the 
"duty  deferral  prong,'  both  exporters 
and  non-exporters  are  allowed  to  defer 
paying  duties  on  designated  capital 
goods  that  are  imported.  During  the 
deferral  period,  the  amount  of  duties 
owed  is  treated  as  a  loan  on  which  the 
producer  is  required  to  pay  interest 
Under  the  second  prong  of  the  program. 
referred  to  as  the  "fiscal  credit  prong,' 
both  exporters  and  non-exporters  can 
apply  for  a  fiscal  credit  when  they 
purchase  the  same  designated  capital 
goods  from  domestic  suppliers.  The 
fiscal  credit  also  functions  as  a  loan  on 
which  the  producer  is  required  to  pay 
interest. 

Under  the  third  prong  of  the  program, 
referred  to  as  "the  waiver  prong.  "  the 
deferred  duties  and  fiscal  credits,  and 
the  accrued  interest  can  be  waived 
Eligibility  for  the  waivers  and  the 
amounts  of  the  waivers  are  dependent 
upon  exportation  In  November  1998. 
the  waiver  portion  of  Law  18,634  was 
eliminated.  However,  producers  that 
had  applied  to  receive  benefits  under 
Law  18.634  prior  to  that  time  continue 
to  be  eligible  for  waivers  based  on  those 
applications. 

In  Preliminary-  Negative 
Countervailing  Duty  Determination  and 
Alignment  of  Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Determination:  Fresh  Atlantic  Salmon 


from  Chile  (62  FR  61803.  November  19. 
1997)  (-•  Salmon— Preliminan' 
Determination"),  we  analyzed  the 
difft^rent  prongs  of  Law  18,634 
separatelv   We  dftermined  that  the  duty 
deferral  prong  was  not  specific  within 
the  meaning  of  section  771  (5 A)  and, 
therefore,  did  not  confer  a 
countervailable  benefit.  Regarding  the 
second  prong,  the  fiscal  credit  for 
purchases  of  capital  equipment 
produced  in  Chile,  we  found  specificity 
and  a  countervailable  subsidy.  Our 
specificity  determination  was  based  on 
the  requirement  that  the  producer 
purchase  the  capital  equipment  from 
domestic  sources  (.see  section 
771(5A)(C)  of  the  Act).  Finally,  we 
found  that  the  waiver  prong  of  Law 
18.634  provided  a  countervailable 
subsidy.  The  waivers  were  specific  by 
virtue  of  being  contingent  upon 
exportation  (sfe  section  771(5A)(B)  of 
the  .Act),  and  the  benefit  was  a  grant  in 
the  amount  of  the  waiver. 

In  Finn!  S'egativf-  Cnuntervniling  Duty 
Determination:  Fresh  Atlantic  Salmon 
from  Chile  (63  FR  31437.  June  9.  1998) 
{"Salmon — Final  Determination"),  we 
applied  a  different  analysis  to  Law 
18.634,  Instead  of  analyzing  the 
individual  prongs,  we  examined  the 
program  in  its  entirety 

We  determined  that  all  benefits 
provided  under  Law  18.634,  when 
viewed  this  way.  constituted  export 
subsidies  because  "their  overarching 
purpose      is  to  promote  exports"  (63  FR 
at  31442), 

For  purposes  of  the  preliminary 
determination  in  this  proceeding,  we  are 
following  the  analytical  framework  used 
in  Salmon — Preliminary  Determination. 
This  framework  is  most  consistent  with 
section  351, 514(a)  of  our  regulations, 
which  states: 

*  •  •  the  Secretarv'  will  consider  a  subsidy 
to  be  contingent  upon  export  pHrformance  if 
the  provision  of  the  subsidy  is.  in  law  or  in 
fact,  tied  to  actunl  ur  anti(,ipated  exportation 
or  export  earnings,  alone  or  as  one  of  two  or 
more  conditions. 

Because  the  subsidies  provided  under 
the  waiver  prong  differ  from  the 
subsidies  provided  under  the  other 
prongs  of  Law  18,634  and  the  eligibility 
criteria  vary  under  the  different  prongs, 
we  preliminarily  determine  that  the 
duty  deferrals  and  fiscal  credits  are  not 
contingent  upon  exportation  or 
anticipated  exportation.  We  note. 
however,  that  even  if  we  were  to  apply 
the  analytical  framework  used  in 
Salmon — Final  Determination,  it  would 
not  change  our  negative  preliminary 
determination  in  this  proceeding. 

Duty  Deferrals:  A  Chilean  producer 
who  imports  capital  equipment 


designated  in  Decree  No.  506  (June  17. 
1999)  can  apply  to  the  Chilean  Cu.stoms 
Service  for  a  duty  deferral.  Payment  of 
the  deferred  amount  is  staged,  with 
equal  installments  due  in  the  third,  fifth 
and  seventh  years  after  importation.  In 
addition  to  paying  the  deferred  amount, 
the  producer  also  pays  interest  at  a  rate 
set  by  the  Central  Bank  of  Chile. 

We  preliminarily  determine  that  the 
dutv  deferral  prong  of  Law  18,634  is  not 
specific  within  the  meaning  of  section 
771(5)(A)  of  the  Act.  Duty  deferrals  are 
contingent  neither  upon  exportation  nor 
use  of  domestic  goods  as  a  matter  of 
law.  and  Law  18,634  does  not  limit  the 
industries  in  Chile  that  can  receive  duty 
deferrals.  Moreover,  information 
submitted  by  the  GOC  indicates  that 
duty  deferrals  are  used  by  a  wide  variety 
of  industries  in  Chile,  and  that  the 
industry  producing  the  subject 
merchandise  does  not  receive  a 
predominant  or  disproportionate  share 
of  the  deferrals.  Therefore,  we 
preliminarily  determine  that  the  duty 
deferral  prong  under  Law  18,634  does 
not  confer  a  countervailable  benefit. 

Fiscal  Credits:  Under  this  prong, 
companies  purchasing  domestically 
produced  capital  equipment  designated 
in  Decree  No.  506  can  borrow  up  to  73 
percent  of  the  amoimt  of  customs  duties 
that  would  have  been  paid  on  the 
capital  goods  if  they  had  been  imported. 
The  repayment  of  this  fiscal  credit,  plus 
interest,  is  made  according  to  the  same 
schedule  described  above  for  duty 
deferrals. 

We  preliminarily  determine  that  the 
fiscal  credit  prong  of  Law  18.634  is 
specific  within  the  meaning  of  section 
771(5A)(C)  of  the  Act  because  receipt  of 
the  credit  is  contingent  upon  the  use  of 
domestic  goods.  We  also  preliminarily 
determine  that  the  fiscal  credit  is  a 
direct  transfer  of  funds  [see  section 
771(5)(D)(i)  of  the  Act)  that  provides  a 
benefit  in  the  amount  of  the  difference 
between  the  interest  the  company  pays 
on  the  fiscal  credit  and  the  interest  the 
company  would  pay  for  a  comparable 
commercial  loan  [see  section 
771(5)(E)(ii)  of  the  Act).  Therefore,  we 
preliminarily  determine  that  the  fiscal 
credit  prong  of  Law  18,634  confers  a 
countervailable  subsidy. 

Olmue  had  fiscal  credits  outstanding 
during  the  POI. 

To  calculate  the  benefit  of  these 
credits  to  Olmue.  we  treated  the  fiscal 
credits  outstanding  during  the  POI  as 
long-term  loans  taken  out  at  the  time  of 
importation.  We  used  the  benchmark 
rate  described  above  in  the 
" Benchmarks  for  Loans"  section  as  the 
measure  of  what  the  recipient  would 
have  paid  for  comparable  commercial 
loans. 


Federal  Register/Vol.  66,  No.  200/Tuesday,  October  lb.  2001    Notups 


52591 


Applying  the  loan  methodology 
described  in  .section  351.505(c)(2)  of  our 
regulations,  we  calculated  the  interest 
savings  received  by  Olmue  in  the  POI. 
With  one  exception,  the  capital 
equipment  for  which  Olmue  received 
fiscal  credits  was  used  for  all  products 
produced  by  the  companv.  Thus,  we 
have  divided  the  interest  sa\ings  from 
these  fiscal  credits  by  Olmue's  total 
sales.  The  one  exception  involved 
capital  equipment  used  exclusivelv  to 
produce  non-subject  merchandise. 
Therefore,  we  have  not  included  the 
interest  savings  on  this  fi.scal  credit  in 
the  calculation  of  Olmue's  benefit. 

On  this  basis,  we  preliminarilv 
determine  that  the  subsidv  under  the 
fiscal  credit  prong  of  Law  18,634  is  0.00 
percent  ad  valorem  for  Olmue. 

The  GOC  stated  in  its  response  that 
the  fiscal  credit  prong  of  Law  18,634  is 
not  an  import  substitution  program. 
Instead,  according  to  the  GOC,  this 
prong  of  the  program  is  intended  to 
encourage  capital  investment  in  Chile 
and  to  avoid  a  preference  for  imported 
capital  goods  resulting  from  the  dutv 
deferral  prong. 

We  will  consider  this  claim  further  for 
our  final  determination,  but  note  that 
we  addressed  a  similar  claim  by  the 
GOC  in  Salmon — Final  Determination 
(66  FR  at  31442).  In  the  salmon  case,  the 
GOC  argued  that  the  Department  should 
look  at  the  duty  deferral  and  fiscal 
credit  prongs  of  Law  18.634  as  a  single 
program.  We  disagreed,  stating  that  to 
do  so  would  amount  to  "picking  and 
choosing  which  elements  of  the  law 
should  be  combined  in  order  to  achieve 
the  result  that  the  loans  to  purchasers  of 
domestic  equipment  are  not  specific  " 
[see  id.]. 

Waivers:  Chilean  producers  that 
received  duty  deferrals  and  fiscal  credits 
under  Law  18,634  can  have  the  duties 
and  credits  waived  if  the  producers 
export  merchandise  manufactured  with 
the  capital  equipment  covered  bv  the 
deferral  or  credit.  Comfrut  and  Frucol 
received  waivers  during  the  POI. 

We  preliminarily  determine  that  the 
waiver  prong  of  Law  18,634  is  specific 
within  the  meaning  of  section 
771(5A)(B)  of  the  Act  because  receipt  of 
the  waivers  is  contingent  upon 
exportation.  We  also  preliminarily 
determine  that  the  waiver  is  a  direct 
transfer  of  funds  [see  section 
771(5)(D)(i)  of  the  Act)  that  provides  a 
benefit  in  the  amount  of  the  dutv  or 
fiscal  credit  waived  [see  section 
351.508(a)  of  our  regulations). 
Therefore,  we  preliminarily  determine 
that  the  waiver  prong  of  Law  18,634 
confers  a  countervailable  subsidv. 

Consistent  with  Salmon — Prehminan,' 
Determination  (unchanged  in  final),  we 


have  treated  the  waivers  as  recurring 
benefits  {see  62  FR  at  61805.  and  section 
351.524(  c)(l)  of  our  regulations). 
Consequently,  we  have  sumiried  the 
waivers  received  in  the  POI  and  dividt'd 
these  by  the  appropriate  export  sales  (all 
exports,  all  frozen  exports,  or  raspberr\ 
exports)  for  both  recipients.  For  certain 
waivers  received  by  Comfrut.  we  lacked 
the  correct  sales  information.  We  intend 
to  request  this  mfdrmatiim  for  our  final 
deferminati(m 

On  this  basis,  we  preliminarilv 
determine  that  the  subsidy  under  the 
waiver  prong  of  Law  18.634  1-017 
percent  ad  valorem  for  Comfrut  and  I)  b4 
percent  ad  valorem  for  Frucoi. 

II.  Program  Preliminarily  Determined 
Not  To  Confer  a  Subsidy  During  the  POI 

Fund  for  the  Promotion  of  Agricultural 
Exports/ProC.hile  Export  Promotion 

Assistance 

Chiles  Fund  for  the  Promotion  of 
Agricultural  Exports  (FPEA)  co-finances 
up  to  50  percent  of  [hv  cost  of  export 
promotion  activities.  Ciompanies  can 
seek  assistance  from  the  FPEA  for 
conducting  market  survevs  and  for 
projects  that  help  the  companies  enter 
and  remain  in  particular  markets.  The 
types  of  expenses  that  the  FPEA  will  ro- 
finance  include:  advertising  and 
promotion,  office  space  rental,  studies. 
and  operating  expenses  at  trade  fairs. 

Between  1995  and  1998.  the  FPEA 
operated  under  the  direction  of  a 
committee  including  officials  from  the 
Ministry  of  Agriculture.  ProChilc 
(Chile's  Export  Promotion  Bureau),  anti 
agricultural  associations.  Dav-to-dav 
operations  were  centralized  at  ProChile. 

Beginning  in  1999.  the  National 
Contest  for  Export  Promotion 
("Contest")  was  developed  in  order  to 
allocate  export  promotion  resources  as 
effectively  as  possible.  The  Contest  is 
open  to  persons  exporting  (or  seeking  to 
export)  agricultural  products,  whether 
fresh,  frozen  or  at  different  stages  of 
processing  On(  e  the  plans  are 
submitted,  they  are  reviewed  and 
ranked  by  ProChile.  and  the  best  are 
accepted. 

None  of  the  respondinji  idnijianies 
participated  directiv  in  export 
promotion  programs  co-financed  by  the 
FPEA  through  ProChile  However,  two 
frozen  food  trade  associations  which 
include  the  responding  companies 
among  their  members  did  partK  ip.ite  in 
projects  which  were  co-financed  b\  the 
FPEA  through  ProChile  The  first 
project,  in  1998,  supported  the  first 
meeting  of  the  International  Berries 
Association.  The  second  project,  also  in 
1998,  supported  publicity  for  a  \arietv 
of  IQF  fruits  and  vegetables  in  Europe, 


Latin  America,  and  North  America.  The 
third  project,  in  1999,  supported  the 
travel  of  three  officials  (not  from  the 
responding  companies)  to  the  second 
meeting  of  the  International  Berries 
Association. 

Under  section  351 .514fb)  of  our 
regulations,  government  activities  to 
promote  exports  do  not  confer  a  benefit 
if  the  activities  consist  of  general 
informational  activities  that  do  not 
promote  particular  products  over  others. 
Based  on  the  information  in  the  GOC's 
response,  we  preliminarily  determine 
that  the  projects  which  were  co- 
financed  by  the  FPEA  through  ProChile 
promoted  specific  products.  Therefore, 
we  preliminarily  determine  that  this 
assistance  does  not  fall  within  the 
exception  provided  by  section 
351.514(b)  of  our  regulations. 

Instead,  we  preliminarily  determine 
that  the  co-financing  provided  by  the 
FPEA  through  ProChile  confers  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act 
The  co-financing  is  specific  within  the 
meaning  of  section  771(5A)(B)  of  the 
.■\ct  because  its  receipt  is  tied  to  the 
anticipated  exportation  of  merchandise 
covered  by  the  project  Also,  the  co- 
financing  is  a  direct  transfer  of  funds 
from  the  GOC  (see  section  771(5){D)(i)  of 
the  Act1  providing  a  benefit  in  the 
amount  granted  [see  section  351.504(a) 
of  our  regulations). 

We  are  treating  this  assistance  as 
"non-recurring"  based  on  the  factors 
identified  in  section  351.524(c)(2)  of  our 
regulations.  In  particular,  each  project 
funded  by  the  FPEA/ProChile  requires  a 
separate  application  and  approval,  and 
the  projects  represent  one-time  events. 
This  is  consistent  with  our  treatment  of 
export  assistance  provided  by  ProChile 
in  Salmon — Preliminary  Determination 
(62  FR  at  61804-5)  (unchanged  in  final). 

To  calculate  the  countervailable 
subsidy,  we  used  the  allocation 
methodology  described  in  section 
351.524(b)  of  our  regulations  Because 
the  amounts  approved  in  1998  and  1999 
were  less  than  0.5  percent  of  the  value 
of  appropriate  exports  in  those  years,  we 
expensed  the  benefits  in  the  years  of 
receipt  (see  section  351.524(b)(2)  of  our 
regulations).  We  selected,  as  the 
"appropriate"  exports,  total  berry 
exports  from  Chile  for  the  two  grants 
relating  to  meetings  of  the  International 
Berries  Association.  For  the  grant 
related  to  IQF  fniits  and  vegetables,  we 
used  total  exports  of  IQF  fruits  and 
vegetables  from  Chile  to  Latin  America, 
Europe  and  the  United  States.  Based  on 
the  descriptions  of  these  projects  in  the 
responses,  there  is  no  indication  that 
benefits  were  limited  only  to  the  exports 
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of  the  member  companies  of  the  trade 
association.s  that  received  thp  funding 
Becau'se  all  benefits  received  under 
this  program  were  expensed  in  years 
prior  to  the  P(M.  wp  find  no 
counterv-aildble  subsidy  to  the  subject 
merchandise  | 

III.  Program  Preliminarily  Determined 
To  Be  Not  Countervailable 

Supplier  Development  Program 

The  Supplier  Development  Program. 
which  IS  administered  by  the 
Corporacion  de  Fomento  de  la 
Froduccion  ('CORFO"),  was  created  in 
1998  The  purpose  of  the  Supplier 
Development  Program  is  to  encourage 
the  creation  and  consolidation  of 
relationships  between  large  companies 
and  the  small  companies  that  supply 
them  or  sub-contract  from  them. 

Under  this  program,  CORFO  co- 
finances  a  two-phase  project  In  the  first 
stage,  the  diagnostic  stage.  CORFO  will 
fund  up  to  60  percent  of  the  cost  of 
analyzing  the  strengths  and  weaknesses 
of  the  supplier  companies,  and 
developing  a  plan  for  improvement   In 
the  second  phase.  CORFO  will  fund  up 
to  60  percent  in  the  first  year  and  50 
percent  in  subsequent  years  of  the  cost 
of  carrying  out  the  improvement  plan 
The  maximum  duration  of  the 
development  phase  is  three  years  for 
non-agricultural  producers  and  four 
vears  for  agricultural  prf)ducers.  Despite 
the  difference  in  the  duration  of  support 
for  agricultural  and  non-agricultural 
users,  the  ceiling  for  the  amount  CX)RFO 
can  contribute  to  both  groups  is  the 
same 

We  preliminarilv  determine  that  the 
Supplier  Development  Program  is  not 
specific  within  the  meaning  of  section 
771(5)(.M  of  the  Act,  The  provision  of 
CO- financing  by  CORFO  for  these 
pro|ects  is  neither  contingent  upon 
exportation  nor  upon  the  use  of 
domestic  goods  as  a  matter  of  law,  and 
the  laws  or  regulations  of  the  program 
do  not  limit  the  industries  in  Chile  that 
can  apply  for  or  receive  the  co- 
financing.  Moreover,  information 
submitted  bv  G(.)C  indicates  that  co- 
financing  under  the  Supplier 
Development  Program  is  used  bv  a  wnie 
variety  of  industries  in  Chile,  and  that 
the  industry  producing  the  subject 
merchandise  does  nf)t  receive  a 
predominant  or  disproportionate  share 
of  the  deferral".  Therefore,  we 
preliminarily  determine  that  the 
-Supplier  Development  Program  does  not 
confer  a  countervailable  benefit. 


IV.  Program  Preliminarily  Determined 
To  Have  Been  Eliminated 

CORFU  Export  Credit  Insurance 
Premium  Assistance 

According  to  the  GOCs  response,  this 
program  was  terminated  on  January  19, 
1998.  In  anticipation  of  the  termination. 
f:ORFO's  Credit  Allocation  Committee 
stopped  granting  contracts  for  this 
insurance  in  October  1997.  Since  the 
contracts  had  a  one-vear  duration,  all 
payments  under  the  program  would 
■  have  been  made  by  October  1998. 

V.  Programs  Preliminarily  Determined 
Not  To  Have  Been  Used 

CORFO  Export  Credit  Financing 

Law  No.  18576  (Export  Credit  Limits) 

Law  No.  1 8480  (Simplified  Duty 
Drawbackl 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verif\-  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
"U.^fdKAKi)  nf  the  Act,  we  have 
calculated  individual  rates  for  Comfrut, 
Frucol,  and  Olmue.  We  preliminarily 
determine  that  the  net  countervailable 
subsidy  rate  for  each  of  these 
manufacturer/exporters  is  de  minimis 
Because  all  the  producers/exporters  that 
received  our  countervailing  duty 
questionnaire  had  de  minimis  subsidies, 
we  preliminarily  determine  that 
producers/exporters  of  IQF  red 
raspberries  in  Chile  did  not  receive 
countervailable  subsidies  (see  section 
703(b)(4l  of  the  Act).  Accordingly,  we 
are  not  ordering  suspension  of 
liquidation  of  entries  of  IQF  red 
raspberries  from  C~hile. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination   in  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation   We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
nut  disclose  siu  h  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
cionsent  of  the  Assistant  .Secretarv'  for 
Import  Administration.  If  our  final 
determination  is  affirmative,  the  ITC 
will  make  its  final  determination  within 
75  days  after  the  Department  makes  its 
final  determination. 


Public  Comment 

In  accordance  with  section  ,151.310  of 
our  regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Requests  for  a  public  hearing 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and.  (3)  to  the 
extent  practicable,  an  identification  of 
the  arguments  to  be  raised  at  the 
hearing. 

The  hearing  in  this  proceeding,  if 
requested,  is  tentatively  scheduled  for 
November  21,  2001.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scRfeduled  time. 

If  a  hearing  is  held,  parties  must 
submit  case  briefs  and  the  hearing  will 
be  limited  to  issues  raised  in  the  case 
briefs.  Even  if  a  hearing  is  not  requested, 
parties  may  submit  case  briefs 
presenting  arguments  relevant  to  the 
final  determination.  Six  copies  of  the 
business  proprietarv'  version  and  six 
copies  of  the  nonproprietary  version  of 
the  case  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  30  days 
from  the  date  of  publication  of  this 
preliminary  determination.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments, 
not  to  exceed  five  pages,  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  4  days 
from  the  date  of  filing  of  the  case  briefs. 
Again,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
non-proprietary  version  of  rebuttal 
briefs  must  be  filed.  Written  arguments 
should  be  submitted  in  accordance  with 
section  351.309  of  our  regulations  and 
will  be  considered  if  received  within  the 
time  limits  specified  above. 

This  determination  is  published 
pursuant  to  sections  703(fl  and  777{i)  of 
the  Act. 

Dated:  Oi  tober  <).  2001 
Faryar  Shirzad. 

As'iistant  Secri'tan,  for  Import 

Administration. 

IFR  Do(  .  01-25974  Filed  1()-1.S-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101001A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Law  Enforcement 
Advisory  Panel  (LEAP). 
DATES:  This  meeting  will  be  held  on 
Wednesday  October  31.  2001.  from  8:30 
a.m.  to  12  noon 

ADDRESSES:  This  meeting  will  be  held  at 
The  W  Hotel,  333  Poydras  Street.  New- 
Orleans.  LA  70130:  telephone:  504-525- 
9444. 

Council  address:  Gulf  of  Mexico 
Fishery-  Management  Council.  3018  US 
Highwav  301  North,  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Leard.  Senior  Fishery  Biologist. 
Gulf  of  Mexico  Fishery  Management 
Council:  telephone:  813-228-2815 
SUPPLEMENTARY  INFORMATION:  The  LEAP 
will  convene  to  discuss  Draft 
Amendment  18  to  the  Reef  Fish  Fisherv 
Management  Plan  (FMP)  that  contains 
various  and  numerous  alternatives  for 
the  management  of  groupers;  an  Options 
Paper  for  Amendment  13  to  the  Shrimp 
FMP  that  contains  alternatives  to  add 
rock  shrimp  to  the  Shrimp  FMP.  set 
maximum  sustainable  yield  (MSY)  and 
optimum  yield  (OY)  levels,  as  well  as 
definitions  of  overfishing  and 
overfished  for  each  shrimp  stock;  and 
consider  bycatch  quotas  for  red  snapper 
The  LEAP  will  also  review  of  status  of 
cobia  and  possible  management  needs 
and  receive  an  update  on  the  state's 
joint  enforcement  agreements. 

The  LEAP  will  also  receive  status 
reports  of  various  FMPs,  amendments, 
and  regulaton,'  actions  as  well  as  state 
and  federal  enforcement  reports  A 
progress  report  on  the  implementation 
of  the  2001  Operations  Plan  will  also  be 
presented,  and  the  LEAP  will  consider 
adoption  of  a  Cooperative  Law 
Enforcement  Operations  Plan  for  2002 
that  was  developed  by  the  LEAP  and  the 
Gulf  States  Marine  Fisheries 
Commission's  (GSMFC)  Law 
Enforcement  Committee  (LEC). 

The  LEAP  consists  of  principal  law 
enforcement  officers  in  each  of  the  Gulf 
states  as  well  as  the  NMFS.  the  U.S. 


Coast  Guard,  and  NOAA  General 
Counsel.  A  copy  of  the  agenda  and 
related  materials  can  be  obtained  by 
calling  the  Counnl  office  at  813-228- 
2815, 

Although  other  non-t'iiirracncy  issues 
not  on  the  agendas  ma\  (  ome  before  the 
LEAP  for  discussion,  in  ace  (jrdance  with 
the  Magnuson-Stevens  Fish<'r\ 
Conservation  and  Management  ,\cX. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meetings. 
Actions  of  the  LEAP  will  be  restricted 
to  those  issues  specificallv  identified  in 
the  agenda  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305((  ! 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Councils  intent  to  take  action  to 
address  the  emergenc\ 

Special  Accominodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  bv  October  24,  2001. 

Uat.'(i    ()(  tobiT  1  !    2001 
Richard  W,  Surdi. 

Acting  Dm^clor.  Office  of  Sustainable 
Fishrrifs.  S'atinnal  Marine  Fisheries  Senice 
IFR  D<K    ()1-2.t')77  Kil.'d  10-15-01;  8:45  am) 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101001C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  .Admini'^tration  (NOAA). 

Commerce 

ACTION:  Receipt  of  request  to  modifv 

scientific  research  permit  1174. 


SUMMARY:  Notice  is  herebv  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Art  (ES.^):  NMFS 
has  received  a  request  to  modif\  permit 
(1174)  from  Mr.  Harold  Brundage  111,  of 
En\'ironmental  Research  and 
Consulting. 

DATES:  Comments  or  requests  for  a 
public  hearing  on  an\  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p  m.  east(?rn  standard  time  on  November 
15, 2001. 


ADDRESSES;  \\  iitten  comments  on  any  of 
;hi'  n>'\\  .ijiplications  or  modification 
requ('st^  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  thr  Intt  inet.  The  applications  and 
related  dot  uments  are  available  for 
review  in  the  indicated  office,  bv 
appointment; 

Endangered  Species  Division.  F/PR3. 
1315  East  West  Highway.  Silver  Spring. 
MD  20910  (phone;301-713-1401.  fax; 
301-713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tern  Jordan.  SiUer  .spring.  MD  (phone: 
301-713-1401. fax:  301-713-0376. e- 
m.ul  T'Tri  Inrd.iiii"  !ii  1.1,1  ji  ■,  1 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications; 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  thf  lifted  species  which  are  the 
sub|<'(  !  MJ  th>  pi'rmits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  o?  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  shnubl  ■^et  out  the  specific 
reasons  w  h\  ,i  tiearing  on  that 
ri[i|i!i(  ,itii  ,;i  w  I  mlii  lie  appropriate  (see 
ADDRESSES     I  !i>   ii.  iding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  .Administrator  for  Fisheries. 
NOA,\   ,\ II  statements  and  opinions 
contciiii'-n  -::  ;h'  irrmit  action 
sumiiLini  -  .lit  til  >it,i  of  the  applicant 
and  do  not  necessarilv  reflect  the  views 
of  NMFS 

Species  (Covered  in  This  Notice 

The  follow  luj;  species  are  covered  in 
this  notice; 

Fish 

Endangered  Shortnnse  Sturgeon 

[Aripenser  brpvirn strum) 

Modification  Requests  Received 

The  applicant  requests  a  modification 
to  Permit  1174.  Permit  1174  authorizes 
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the  capture,  handling,  and  releasing  of 
shortnose  sturgeon  Handling  entails 
genetic  sample  collection  and  external 
tagging.  Modification  i3  would  increase 
the  authorized  magnitude  of  take  for  the 
purpose  of  implanting  internal  sonic 
transmitters  in  30  adult  sturgeon  per 
year  for  2  years. 

Dated  Ottober  10.  2001. 
Phil  Williams, 

Acting  ChiPt.  Endangered  Species  Division. 
Officp  or  Prott^tfd  Resources,  Sational 
Sfannp  Fisheries  Sen'ice 
:FR  Dor   01-2SqTq  Filed  10-15-01;  8:4.5  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  . 

[I.D.  100301  A] 

Marine  Mammals,  File  No.  756-1630 

AGENCY:  N'dfiondl  Marine  Fisheries 

Service  (NMFSj.  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Issuance  of  p^■^mit.      ' 


Daled;  October  .T.  2001 
Ann  D.  Terbush. 

Chjft.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-25978  Filed  10-15-01:  8:45  am] 

BILLING  COOC  3510-22-S 


SUMMARY:  Notice  is  hereby  given  that 

Dan  Tapster,  BBC  Natural  History  Unit, 
Broadcasting  House.  VVhiteladies  Road. 
Bristol,  BS8  2LR.  United  Kingdom,  has 
been  issued  a  permit  to  take  by  Lev»^l  B 
harassment  one  species,  bottlenose 
dolphins  [Tursiops  truncntus].  of 
marine  mammals  for  purposes  of 
commercial  educational  photograph) 
ADDRESSES:  The  permit  and  related 
df)cuments  are  available  for  review 
upon  written  request  or  bv  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMF.S,  1315  East-West 
Highwdv,  Room  13130,  Silver  Spring, 
MD  20<110  (301)713-22891:  and 

Southeast  Region,  NMFS,  9721 
Executive  (Center  Drive  North.  St. 
Petersburg,  Fl.  33702-2432:  phone 
(727).T7()->i  U)l,  fax  i  "2~'!.t70-.i  (20 

FOR  FURTHER  INFORMATION  CONTACT: 

Lvnne  B.irrt>  or  III!  l.t'wanduwski.  (301) 
713-228') 

SUPPLEMENTARY  INFORMATION:  (Jn  [une  6, 
2001.  noti(  e  was  published  in  the 
Federal  Register  ih4  FK  t)',hH71  that  thr 
.ibnvc-namt'd  applicant  hd<i  submitt>'ii  <i 
request  for  a  permit  to  take  one  species 
of  marin*'  mdinmals  bv  Level  B 
harassment  durin';  ihf  c:ourse  of 
(  ommercidl  photographic  ac  tivities  in 
Hilton  Head.  South  (Carolina.  The 
requested  permit  has  been  issued,  under 
the  ciuthorit\  of  t!l04(c)(6)  of  the  Marine 
Mammal  Protertmn  Act  of  1972.  as 
amended  (Ifi  US  C.  1361  ct  .wq.). 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100501  A] 

Marine  Mammals;  File  No.  655-1652-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  herebv  given  that 
S(  ott  D  Kraus,  PhD  .  Edgerton  Research 
Laboratory.  New  England  Aquarium. 
Central  Wharf,  Boston,  MA  02110-3309. 
has  applied  in  due  form  for  a  permit  to 
take  North  Atlantic  right  whales 
(Eubalaena  glacialis]  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
15. 2001. 

ADDRESSES:  The  appluation  and  related 
diK  umt;nts  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Doc  umentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13705. 
Silver  Spring,  MD  20910;  phone  (301) 
713-2289:  fax  (301)  713-0376: 

Northeast  Region.  NMFS.  One 
Blackburn  Drive,  Gloucester.  MA 
01930-2298;  phone  (978) 281-9200:  fax 
(978) 281-9371;  and 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  North.  St. 
Petersburg.  FL  33702-2432:  phone  (727) 
--(Vi:U)l:  fix  17271  -170-5320, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Tammy  Adams  (301 ) 
"1  (-2289 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  recjuested  undc-r  the 
authority  of  the  Marine  Mamnuil 
Protection  Act  of  1972,  as  amended 
IMMPA;  16  U.S.C.  1361  ft  srq.l.  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  ("FR 
part  216).  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA:  1(.  L'  S,C.  1531 
et  seq.).  and  the  regulations  g(j\  erning 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226), 

The  applicant  proposes  to  take  up  to 
350  right  whales  in  the  Northern 


Atlantic  population  annually  for  a  5- 
year  period.  Taking  will  involve  photo- 
identification,  biopsy  darting, 
ultrasound  measurements,  suction-cup 
tagging,  acoustic  playbacks  and  radio 
tagging  of  live  whales,  biological  and 
pathological  sample  collection  from 
dead  whales.  The  objectives  are:  to 
monitor  the  health  and  status  of  the 
population  by  annually  documenting  as 
many  individuals  as  possible, 
identifying  skin  and  body  condition, 
documenting  anthropogenic  scarring, 
identifying  calf  production,  tracking 
calving  intervals  and  birth  rates  of 
individual  females,  identifying  sex,  age. 
and  genetic  patterns  in  movement, 
behavior,  and  habitat  use.  documenting 
rates  and  causes  of  mortality,  examining 
hormone  and  stress  levels,  and 
examining  behavior  and  association 
data  for  trends  over  time;  and  to 
minimize  the  effects  of  human  activities 
on  the  survival  of  right  whales  by 
developing  "whale-safe"  fishing  gear 
and  methods,  reducing  the  impacts  of 
shipping  activities  on  right  whales,  and 
by  testing  hypotheses  on  the  potential 
links  between  contaminants,  biotoxins. 
food  supply,  nutrition,  global  warming, 
acoustic  disturbance,  and  habitat  loss, 
and  the  decline  in  reproduction  of  right 
whales. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S,C,  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Cihief.  Permits 
and  Documentation  Division.  F/PRl. 
Office  of  Protected  Resourc:es.  NMFS. 
1315  East-West  Highway.  Room  13705. 
Silver  Spring.  MD  20910,  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided  the 
fac:simile  is  confirmed  by  hard  copy 
submitted  bv  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  ac:c:epted  by  e- 
mail  or  by  other  electronic  media, 

Concurr»)nt  with  the  publication  of 
this  ncttice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
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Dated:  October  10.  2001 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  Sationul 
Marine  Fisheries  Senice 

[FR  Do(..  01-25981  Filed  10-15-01.  8  45  dm! 
BILLING  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  66,  No 
193,  Thursday,  October  4,  2001 .  page 
.50620. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2  p.m.,  Monday.  October  15, 
2001. 

CHANGES  IN  MEETING:  The  Commission 
meeting  was  canceled  and  is 
rescheduled  forTuesda\'.  October  16, 
2001  at  10  a.m 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (.301) 
.504-0709 

CONTACT  PERSON  FOR  ADDJTJONAL 
INFORMATION:  Todd  A  Steyenson.  Office 
of  the  Secretary.  4330  East  West 
Highway  .  Bethesda.  MD  20207  (301) 
504-0800 

Dated:  October  12.  2001 
Todd  A.  Stevenson, 

.■\i-lini>  Secretary 

[FK  Doc.  01-2R169  Filed  10-12-01,  2  L(  ()mi 

8ILUNG  CODE  6355-01 -M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  am,  Tuesday.  October 
16.2001. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public 

MATTER  TO  BE  CONSIDERED:  Bed  Rails 
The  staff  will  brief  the  Commission  on 
options  for  Commission  action  to 
address  hazards  associated  with 
portable  bed  rails. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
WFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20207  (301) 
504-0800. 


Dated:  October  12,  2001 
Todd  A.  Stevenson. 
Acting  Se(Tetar\ 
[FR  Doc.  01-20170  Filed  10-12-01;  2:13  pml 

BILLING  COD€  6355-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revision  of  a  Currently  Approved 
Collection;  Comment  Request 

AGENCY:  Office  of  the  .■\ssistdnt 

Secretary  of  Defense  for  Health  .Affairs, 

DoD. 

ACTION:  Notice. 

In  accordance  with  Section  3506 

(c)(2)(A)  (.f  thf  Paperwork  Reduction 
.■\ct  of  1995.  the  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
announces  the  reyision  of  a  currently 
approyed  collection,  with  reyision  and 
seeks  public  comment  on  the  provisions 
thereof  f'.ommenfs  are  myited  on:  (a) 
Whether  tho  proposed  revision  of 
(.:ollection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  ot  the 
agency's  estimate  of  the  burden  of  the 
information  collection,  I'c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  he  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology 
DATES:  Consideration  will  be  gnen  to  aii 
comments  received  nec:ember  17   2001 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  TRICARE  Management  Activity 
Skyline  Five.  Suite  810,  51 1 1  Leesburg 
Pike.  Falls  Church,  Virginia  22041- 
3206 

FOR  FURTHER  INFORMATION  CONTACT:  Tn 
request  more  information  on  this 
proposed  information  collecrtion.  please 
write  to  the  above  address  or  call 
Duainc  Goodno.  Office  of  the  .Assistant 
Secretary  ofDefen.se  (Health  Affairs), 
TRICARE  Management  Activity  at  (703) 
681-0039 

Title;  Associated  Form,  and  OMB 
Number:  TRICARE  Prime  Program. 
TRICARE  Prime  Enrollment 
Application.  TRICARE  Prime 
Disenrollment  Request,  and  TRICARE 
Prime  Change  Request,  OMB  No  072O- 
0008. 

Needs  and  Uses  These  collection 
instruments  serve  as  application  for  the 


enrollment,  disenrollment  and  Primary 
Care  Manager  Change  for  the 
Department  of  Defense's  TRICARE 
Prime  program  established  in 
accordance  with  Title  10  U.S.C.  Section 
1099  (which  calls  for  a  healthcare 
enrollment  system).  Monthly  payment 
options  for  retiree  enrollment  fees  for 
TRICARE  Prime  is  established  in 
accordance  with  Title  10  U.S.C.  Section 
in97a(c)  The  information  collected  on 
♦he  TRICARE  Prime  Enrollment 
.Application  provides  the  necessary  data 
to  determine  beneficiary  eligibility  and 
to  identify  the  selection  of  a  health  care 
option.  The  TRICARE  Prime 
Disenrollment  Request  serves  to 
disenroll  an  enrollee  from  TRICARE 
Prime  on  a  voluntary  basis.  The 
TKK  .\RE  Prime  Change  Request  serves 
t    '  hdiige  the  designated  Primary  Care 
Manager  (PCM)  when  the  beneficiary  is 
:■  1   <  it  HI  I    •<■  merely  requests  a  local 
i'  M    i.  liit:''.  in  accordance  with  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (P.L.  106-398).  Section 
723(b)(E). 

Affected  Public:  Individuals  or 
household 

Annual  Burden  Hours:  41,260. 

Number  of  Respondents:  253.200. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response: 
TRICARE  Prime  Enrollment 
Application:  15  minutes;  TRICARE 
Disenrollment  Request:  5  minutes; 
TRirARE  Pr:me  PfM  Change  Request:  8 
luinute'- 

Frt-(jiic!:.  \    ( )n  i)c<,casion. 
SUPPLEMENTARY  INFORMATION:  The 
Department  nf  DetenNc  ••vt,it>li'ihed 
TRICARE  Prime  ri^  ,iii  i:u    ;.[;iciit  option 
to  gne  C!H.A.MFl  S'  nii;)..,  'icneficiaries 
a  DOD-sponsonni  iiniitarx  ;i-i.i]irtk;ed  care 
program    In  >  irder  !- ^.i!i|ii;t\  ';:i' 
(:olle<,tii)ii  of  inf(irn-iritii,iri  !>h  ciir-'ilment 
applications  for  TRK  .ARE  Prime,  the 
existing  informritii'n  (  cilof  'mn  is  being 
modified  to  cre.ite  rhrei-  Mj^rate  forms: 
Initial  enrollmi'nt   <  han^i',--  ti    ,i  P('M 
and  disenrollment   This  miuiification 
decreases  the  total  amount  of  time  to 
complete  forms  by  respondents.  In  order 
to  implement  this  program,  it  is 
necessary  that  certain  beneficiaries 
electing  tn  enroll  disenrrdl'chanKC 
PCMs  complete  ,in  cfiriiiint  ;i; 
applicaticm.'disenroilintMii  rcijii.^;  P(  M 
change  request   I  ,()nijiietion  of  these 
forms  is  an  essential  element  of  the 
TRICARE  program 

Dated   (h  tnliet  w   JOOl. 
Patric:ia  I.   ToppinR*, 
.Mlemntn  >■  ( )S(i  hi'dera I  Register.  Liaison 
Officer  n<  jxinnii  nt  of  Defense. 
iFR  !)<»    01-25)24  Piled  10-15-01:  8:45  amj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


I 


Submission  for  0MB  Review; 
Comment  Request 

action:  Notice.  I 


The  Department  of  Defense  has 
submitted  to  OMB  for  rlearance,  the 
following  proposal  for  a  new  collection 
of  information  under  the  provisions,  of 
the  Paperwork  Reduction  Act  (44  I'.S.C. 
Chapter  35j 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  15 
2001 

Title  and  OMB  Mumber  West  Point 
Engineering  Graduates  Surveys;  OMB 
Number  0702-(To  Be  Determined  1 

TvT^e  of  Request  New  Collection 

Number  of  Respondents  519 

Responses  Per  Respondent  1 

Annual  Responses  519 

Average  Burden  Per  Response  25 
minutes 

Annual  Burden  Hours  218. 

Needs  and  Uses-  An  assessment  of 
perceptions  of  graduates  on  the 
effectiveness  of  the  US  Military' 
Academy  programs  and  curricula  is 
needed  for  periodic  accreditation  by  the 
Accreditation  Board  for  Engineering  and 
Technologv.  The  information  collected 
will  be  used  to  evaluate  programs/ 
curricula  and  make  changes  deemed 
advisable.  The  information  will  be 
collected  via  seven  surveys,  each  with 
content  appropriate  to  graduates  of 
engineering  and  engineering  and 
engineering-related  courses  of  studv  at 
the  US,  Military  Academy  The  sun.eys 
will  go  to  graduates  currently  ser\ing  as 
officers  in  the  US  Army  and  to 
graduates  not  currently  sen.  ing 
Respondents  will  be  allnwed  to  choose 
between  completing  a  mailed  sur\  pv  nr 
an  Internet-based  survey 

Affected  Public  Individuals  or 
Households 

Frequency  On  Occasion  i  Every  Three 
Years). 

Respondent's  Obligation  Voluntary 
OMB  Desk  Officer  \\t  Edward  C.  ' 
Springer 

Written  (.omm^'nts  and 
recommendations  on  the  proposed 
informatK)n  <  ollectum  should  be  sent  to 
Mr  Spring»'r  at  the  CJfficn  of 
Managem'^nt  and  Budget.  Desk  Officer 
for  DoD,  Room  102  3b,  New  E.xecutive 
(Jffice  Building,  Washington,  DC  20503 

DOD  Uf^nrnnct-  Oftiier  Mr  Robert 
Gushing  Written  requests  for  copies  of 
the  information  collection  proposal 
should  he  sent  to  Mr  Cushing,  WHS/ 
DIOR,  1215  lefferson  Davis  Highway, 
Suite  1204.  Ariington,  VA  22202^302, 


Dated:  October  10,  2001, 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register.  Liaison 

Officer.  Department  of  Defense. 

[FR  Dor  01-27)^125  Filed  10-15-01;  8:45  ami 

BILLING  CODE  S001-0»-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  a 
Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  for  the 
National  Training  Center  (NTC)  Land 
Expansion  Proposal  at  Fort  Irwin, 
California  and  Notice  of  Substitution  of 
Lead  Agency 

agency:  us,  Armv  National  Training 
Center  and  Fort  Irwin.  Department  of 
the  Army,  DoD 

ACTION:  Notice  of  intent  and  notice  of 
substitution  of  lead  agency, 

SUMMARY:  Fort  Irwin  proposes  to  expand 
upon  existing  maneuver  land  in  order  to 
meet  training  needs  for  force-on-force 
and  live  fire  training  of  heavy  brigade 
and  battalion-sized  task  forces.  The 
advances  in  weapon  systems  (e  g., 
longer  engagement  ranges)  require  units 
to  cover  and  operate  over  more  ground 
(50km  X  100km.  as  opposed  to  the  26km 
X  58km  maneuver  space  currently 
available)  The  need  for  additional 
maneuver  land  at  the  NTC  was 
identified  because  of  changes  in 
doctrine,  equipment,  and  tactics.  The 
need  was  validated  and  quantified  by 
two  Land  Use  Requirement  Studies 
(LURS)  The  studies  indicated  a 
shortfall  of  approximately  193,000 
acres.  In  1997,  a  Draft  Environmental 
impact  Statement  (DEIS)  was  released 
for  \hv  propost'd  project  The  DEIS 
examined  several  different  alternatives 
and  identified  the  preferred  alternative 
as  the  "Silurian  Vallev  Alternative,"  an 
alternative  that  consisted  of  acquiring 
lands  that  lav  primarilv  to  the  east  and 
north  of  the  present  boundaries  of  Fort 
Irwin,  After  examining  the  impacts  and 
feasibilitv  of  the  alternatives  contained 
within  the  DEIS,  it  was  determined  that 
no  alternative  in  the  1997  DEIS, 
including  the  preferred  alternative,  met 
the  Army's  project  goals  and 
requirements 

As  such,  new  alternatives  have  been 
formulated  that  now  must  be  examined 
in  a  supplement  to  the  1997  DEIS  The 
new  alternatives  c  (msist  of  various 
configurations  of  land  that  is  to  the  east, 
west  and  south  of  the  existing 
boundaries  and  will  also  utilize  land 
within  Fort  Irwin  boundaries  that  are 
currentlv  off  limits  to  mechanized 
training.  Due  to  the  age  of  the  1997  DEIS 


and  the  data  contained  therein,  the 
supplement  will  also  update  all  existing 
condition  information  for  the  study  area 
and,  as  such,  constitutes  a  complete 
redraft  in  addition  to  being  a 
supplemental  document. 

The  preferred  alternative  involves 
acquisition  of  approximately  1 10,000 
new  acres  on  the  east  and  southwest 
sides  of  the  existing  NTC  and  the  return 
to  training  use  of  approximately  22,000 
acres  in  the  south  that  are  currently  set 
aside  on  the  NTC,  While  the  proposed 
land  expansion  is  less  than  the  193,000 
acres  identified  in  the  LURS,  it  satisfies 
the  most  critical  needs  for  additional 
maneuver  land,  while  taking  into 
account  the  Army's  environmental 
stewardship  responsibilities. 

The  Department  of  the  Army  has 
assumed  responsibility  for  the  SDEIS 
and  has  replaced  the  Bureau  of  Land 
Management  as  lead  agency  for  this 
project.  The  Bureau  of  Land 
Management  shall  hereafter  act  as  a 
cooperating  agency  to  the  project. 
ADDRESSES:  Direct  written  inquiries  or 
comments  concerning  the  proposed 
land  expansion  of  the  NTC  and  Fort 
Irwin  to:  NTC  Land  Expansion  Program, 
Mr.  Tim  Reischl.  NTC  Site  Manager, 
AFZJ-SP  Strategic  Planning  Division, 
P.O.  105004,  Forth  Irwin,  CA  92310, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Tim  Reischl  at  (760)  380-3872  by  fax  at 
(760)  380-2294  or  Mr.  Gary  Ethridge  at 
(909) 695-1999, 

SUPPLEMENTARY  INFORMATION:  The  SDEIS 
will  consider  reasonable  alternatives 
including  expansion  (1)  only  to  the  east, 
(2)  the  east  and  south,  (3)  to  the  east  and 
southwest  and  (4)  to  the  east  and  west. 
The  no  action  (continue  operations  with 
existing  ranges  and  facilities)  alternative 
required  by  National  Environmental 
Policv  Act  will  be  evaluated.  Other 
reasonable  alternatives  will  also  be 
considered. 

Significant  issues:  The  primary  issues 
to  be  analyzed  in  this  SDEIS  include; 
Endangered  species  issues  (potential 
impacts  to  two  listed  species — desert 
tortoise  and  Lane  Mountain  Milk  vetch), 
air  quality  including  PMin  standards, 
noise  (aircraft/range  firing),  soil  erosion, 
water  quality,  cultural  resources,  and 
other  issues  raised  during  public 
scoping. 

Scoping:  The  SDEIS  is  being  prepared 
as  a  supplement  to  the  draft  EIS 
published  in  1997,  The  supplement 
considers  other  land  and  alternatives 
that  were  not  considered  in  the  DEIS.  As 
such,  an  additional  scoping  meeting 
will  be  conducted  on  November  29, 
2001.  2-5  p.m.  and  6-9  p.m.  in  the 
Barstow  City  Hall  Council  Chambers, 
220  E.  Mountain  View  Avenue,  Barstow, 
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Additional,  the  public  will  be  notified 
through  media  and  proper  channels  of 
the  date,  time  and  location.  A  mailing 
list  has  been  prepared  for  public 
scoping  and  review  throughout  the 
process  of  preparation  of  this  SDEIS. 
This  list  includes  local,  state  and 
Federal  officials  having  jurisdictional 
expertise  or  other  interests  in  the 
project;  concerned  citizens; 
conservation  groups;  and  local  news 
media. 

To  comment  by  electronic  mail  or  fnr 
more  information,  see  the  web  site  at 
www  fortirwinlandexpansioncom. 

nated   C)(  lober  10,  2001. 
Raymond  J.  Fatz. 

Deputy  Assistant  Secrplan,'  of  the  Army 

'Environment.  Safety  and  Orcupotinnnl 

liealthjOASAII&Ei 

iFR  Dor    U!-2,T<)%  Fil.'.i  10-15-01    H  4")  am; 

BILUNG  CODE  3710-Oft-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Chief  of  Engineers  Environmental 
Advisory  Board 

agency:  Army  Corps  of  Engineers.  DoD 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 

10(a)(2)  of  the  Federal  Advisory 
Committee  Art  (Public  Law  92-t6.T). 
announcement  is  made  of  the 
forthcoming  meeting  of  the  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB)  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  from  8 
a.m.  to  1  p.m.  on  Friday.  November  2. 
2001. 

ADDRESSES:  The  meeting  will  be  in  room 
142C,  4155  Clay  Street.  Vicksburg. 
Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Ellen  Cummings.  Headquarters.  U.S. 
Army  Corps  of  Engineers.  Washington. 
DC  20314-1000. (202)  761-4558. 
SUPPLEMENTARY  INFORMATION:  The  Board 
advises  the  Chief  of  Engineers  on 
environmental  policy,  identification  and 
resolution  of  environmental  issues  and 
missions,  and  addressing  challenges, 
problems  and  opportunities  in  an 
environmentally  sustainable  manner. 
The  theme  of  this  meeting  is 
environmental  sustainability.  It  will 
include  a  summary  report  of  a  workshop 
on  sustainability.  discussion  of  the 
definition  of  sustainability  and  what  it 
means  for  the  Corps,  how  this  relates  to 
studies  and  projects  such  as  the 
proposed  Yazoo  Backwater  Pump,  and 


future  research  efforts  at  the  Enginecnim 
Research  and  Development  Center 

Local  security  measures  will  be  in 
place.  Additionally,  interested  parties 
will  be  required  to  present  two  forms  of 
photo  identification  in  order  to  access 
the  meeting  room. 

Dati'ii,  0(  Uil)tT  11.  2001. 

Charles  M.  Hess. 

Chief.  Operations  Division,  Directorate  of 
Civil  Works. 

(FR  Doc.  01-25985  Filed  10-15-01:  8:45  am] 

BILLING  CODE  3710-92-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Cihief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  b\  the 
Paperwork  Reduction  Act  of  199,5 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  Ijetore 
December  17,  2001 

SUPPLEMENTARY  INFORMATION:  .Section 
3506  of  the  Paperwork  Redu(  tion  Act  of 
1995  (44  i;,S,C,  Chapter  35)  requires 
that  the  Off  up  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunit\'  to  c ominent  on  informatic)n 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  proc  ess 
would  defeat  the  purfiosf  of  the 
information  c:olleitinn.  violate  St-ite  oi 
Federal  law,  or  substantialU  interfere 
with  any  agency's  abilit\  to  perform  its 
statutory  obligations   The  Leader. 
Regulatory  Informatirm  Management 
Croup.  Offi(;e  of  the  C^hief  information 
Officer,  publishes  that  notice  c  imlaining 
proposed  information  c:olle(  tmn 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following  (1)  Type 
of  re\iew  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information,  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden  OMB  invites 
public  comment 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  ( 1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (J)  wili 


tlii^  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  11,  2001 

John  Tressler. 

Leader.  Hegulatory  Information  Management. 
Office  of  the  Chief  Information  Officer 

OfTue  of  Special  Educ  dtion  -iini 
Rehabilitative  Ser\  u  cn 

Type  of  Review  Extension. 

Title:  Lists  of  Hearing  Officers  and 
Mediators. 

Frequency:  When  modifications  are 
deemed  necessary 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs, 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses;  75,560. 

Burden  Hours:  15,292. 

Abstract:  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  each  public  educational  agency 
receiving  Part  B  funds  must  keep  a  list 
of  persons  who  serve  as  hearing  officers. 
The  State  keeps  a  list  of  mediators. 
These  lists  serve  to  provide  interested 
parties  with  information  about  hearing 
officers  and  mediators  qualifications. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edic.sweb  ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila. Carey^ed. gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
|FR  Doc.  01-25944  Filed  10-15-01;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Educdtion. 

summary:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  mvites 
comments  on  the  proposed  information 
collection  requests  as  required  bv  the 
Paperwork  Reduction  Act  of  199.5 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17.  2001 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  OMB  mav  amend  nr 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision. 
extension,  existing  or  reinstatement,  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality  utilitv. 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology 


Dated:  October  11,  2001. 

lohn  Tressler, 

Leader.  Regulatory  Information  Management . 
Office  of  the  Chief  information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpf  oj  Revit'W  Extension. 

Title:  Local  Educational  Agency 
Application  I'nder  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Frequencv  When  modifications  are 
deemed  necessary. 

Affected  Public:  State,  Local,  or  Tribal 
Govt,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  14.422. 

Burden  Hours:  28,844. 

Abstract:  Local  educational  agencies 
and  eligible  State  agencies  must  have  an 
application  on  file  with  the  State 
educational  agency  in  odrder  to  be 
eligible  for  funds  under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act  The  Local  educational  agency 
application  is  required  to  receive  a  Part 
B  subgrant 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http  / /edicsweb  ed  gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
.\venue,  SVV  ,  Room  4050.  Regional 
Ofnc:e  Building  3.  Washington,  DC 
20202-4651    Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO _RlMG@ed  gov  or  faxed  to 
202-708-9346  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila. Carey^ed  gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFRDot:.  01-2.O94.T  Filfd  10-15-«1:  8:4.t  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17,  2001. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  pubhc  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  0<:lober  11.2001. 
John  Tressler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

fitle:  Part  B  Complaint  Procedures. 

Frequency:  On  Occasion;  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1.079. 

Burden  Hours:  10,790. 

Abstract:  States  are  required  to 
implement  complaint  procedures  to 
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resolve  complaints  or  allegations  that  a 
State  (grantee)  or  a  subgrantoe  that 
participates  in  the  program  funded 
under  Part  B  of  the  Individuals  with 
Disabilities  Education  Act  is  violatmg 
any  requirement  of  Part  B. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Marvland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OClORJMCMedgov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carev  at 
(202)  708-6287  or  via  her  internet 
address  Sheila  Carey^ed  gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Dot  ,  ai-2.i94fi  Filed  10-1  j-01.  8:45  ami 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Plate 

AGENCY:  Department  of  Energv 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisorv 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisorv  Committee  Act  I  Pub 
L.  92-463.  86  Stat,  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Thursday,  November  1,  2001.  6 
p.m.  to  9:30  p.m. 

ADDRESS:  Jefferson  County  Airport 
Terminal  Building,  Mount  Evans  Room. 
11755  Airport  Way,  Broomfield.  CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Korkia,  Board/Staff  Coordinator,  Rockv 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO,  80021:  telephone 
(303)  420-7855:  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Tentative  Agenda 

1.  Quarterh'  update  bv  representative 

from  the  Defense  Nuclear  Facilities 
Safety  Board 

2.  Discussion  of  Working  Group  Task  3 

Report  (m  Radionu(  lide  Soil  Action 
Levels 

3.  Report  on  October  30  Ro(,kv  Flats 

Cleanup  Agreement  Principles 

4.  Officer  elections 

5.  Other  Board  business  may  be 

conducted  as  necessary 

Public  Participation  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Board  eithf-r 
before  or  after  the  meeting  Indu  idudls 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  shuuld 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonahU' 
provisions  will  be  made  to  mclude  the 
presentation  in  the  agenda.  The  Deput\ 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderl\ 
conduct  of  business  Each  induidual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rnckv  Flats 
Citizens  Advisory  Board.  90:<.5  North 
Wadsworth  Parkwav.  Suitf  2250 
Westminister.  CO  80021,  telephone 
(303)  420-7855  Hours  of  operations  for 
the  Public  Reading  Room  are  9  a.m.  to 
4  p.m  .  Monday-Friday,  except  Federal 
holidays  Minutes  will  also  be  made 
available  b\-  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 

issued  Ht  Washington.  DC  on  October  10. 

2001 

Rachel  .M.  Samuel, 

Di'put\  .-^dv  i>on  Committee  Management 
OffiriT 

IFR  Doi    ()l-25q4q  Filed  10-15-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1-000] 

Golden  Spread  Electric  Cooperative. 
Inc.  V.  Soutliwestern  Public  Service 
Company;  Notice  of  Complaint 

0(  totxT  10,  2001 

Take  notice  that  on  Oc;tober  M  2001, 
Golden  Spread  Electric  Cooperative   Inc. 
(Golden  Spread)  filed  a  (kunplaint 


against  Southwestern  Public  Service 
Company  (SPS)  pursuant  to  Rule  206  of 
the  Commission's  Rules  of  practice  and 
procedure.  18  CFR  385.206,  and  in 
compliance  with  the  confidentiality 
requirements  set  forth  in  18  CFR 
388.112.  Golden  Spread  claims  that  SPS 
has  violated  certain  provisions  of  a 
Commitment  and  Dispatch  Agreement 
by  and  between  SPS  and  Golden 
Spread 
SPS  has  been  served  a  copy  of  the 

Complaint. 

Any  person  desiring  to  be  heard  or  to 
protect  this  filing  should  file  a  motion 
tu  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
I  if  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
■185  214)  All  such  motions  or  protests 
mu^t  be  fili'ii  I .;,     r  before  October  29, 
2U01.  i'rijtests  v\ii.  :ji  (onsidered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\ene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
29.  2001.  Copies  of  this  filing  are  on  file 
\Mth  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
u  u  u  ferc.gov  using  the  "RIMS"  link. 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the    e-Filing"  link. 

David  P  BotTKcrs 

Secretan. 

IFR  Doc.  01-25927  Filed  10-15-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No   2030-000] 

Portland  General  Electric  Company; 
Notice  of  Technical  Meeting 

October  10.  2001. 

a.  Date  and  Time  of  Meeting: 
November  8.  2001:  from  8:30  A.M.  to 
4:30  P.M. 

b.  Place:  Maccie  Conroy  Center, 
Jefferson  County  Fair  Complex,  430  SW 
Fairgrounds  Road,  Madras,  Oregon. 

c  FERC  Contact:  Nan  Allen  at  (202) 
219-2938:  nan.aUen@ferc.fed.us 
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d.  Purpose  of  the  Meeting:  The 
Federal  Energy  Regulatorv  Commissinn 
staff  and  consultants  will  attend  a 
workshop  presented  by  the  Portland 
General  Electric  Company  and  the 
Confederated  Tribes  of  the  Warms 
Springs  Reservation  of  Oregon  The 
presentation  will  cover  topics  related  to 
the  relicensing  of  the  Pelton  Round 
Butte  Hvdroelectric  Project.  FERC  No, 
2030-036 

e  Proposed  Agenda  (A) 
Introductions:  (Bj  Relicensing  process: 
(C)  Tribal  Perspectives:  (D)  Overview  of 
license  application  and  proposed 
project  operations:  (E)  Concurrent 
sessions:  (1)  Fisheries  Resources  and  (2) 
Terrestrial.  Recreation.  Land  and 
Aesthetic  Resources,  and  (F)  Cultural 
Resources. 

f.  All  local,  state,  and  Federal 
agencies.  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  attend  this 
meeting  as  participants 

David  P.  Boergers.  I 

Secretary. 

'FR  Do(    01-2=i929  Filed  1 0-1  fS-01    8:4.5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-2-0OO] 


PPL  EnergyPlus,  LLC,  Complainant,  v. 
Delmarva  Power  &  Light  Company, 
Respondent;  Notice  of  Complaint 

Odobt'r  10,  2001  I 

TaJce  notice  that  on  October  9,  2001 , 
PPL  EnergyPlus.  LLC  (PPL  EnergvPlusJ 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Complaint 
against  Delmarva  Power  &  Light 
Company  alleging  a  violation  of  the 
filed  rate  doctrine  pursuant  to  Rule  20fi 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385  20B 

PPL  EnergyPlus  served  a  copy  of  tht' 
Complaint  on  Delmarva  Power  &  Light 
Company.  PIM  Interconnection.  LLC. 
and  The  Easton  L'tilities  Commission. 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatorv  Commission.  888 
First  .Street.  \E  .  Washington,  DC  20426, 
in  accordance  with  Rules  21 1  and  214 
of  the  Oimmission's  Rules  of  Practice 
and  Procedure  (18  CFR  385  21 1  and 
385.214).  .Ml  suc:h  motions  or  protests 
must  be  filed  on  or  before  October  29, 
2001.  Protests  will  be  considered  hv  th*' 
Commission  in  determining  the 
appropriate  action  to  be  taken,  hut  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  partv  must  file  a  motion  to 
intervene  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
29,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
ww\^. fere  gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
inter\'entions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385  2001(a)(l Kill)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secrvtary. 

IFRDoc.  01-25928  Filed  lO-l.i-Ol :  8:4.i  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL01-1 0-000  and  EL01-10- 
001] 

Puget  Sound  Energy,  Inc., 
Complainant,  v.  All  Jurisdictional 
Sellers  of  Energy  and/or  Capacity  at 
Wholesale  Into  Electric  Energy  and/or 
Capacity  Markets  in  the  Pacific 
Northwest,  Including  Parties  to  the 
Western  Systems  Power  Pool 
Agreement,  Respondents;  Notice  of 
Opportunity  for  Public  Comment  on 
Administrative  Law  Judge's 
Recommendations  and  Proposed 
Findings  of  Fact 

October  10,  2001 

Take  notice  that  on  September  24. 
2001 .  fudge  Carmen  A  Cintron.  the 
Presiding  .Administrative  Law  Judge  in 
the  captioned  proceeding,  issued 
Recommendations  and  Proposed 
Findings  of  Fact  in  a  preliminary 
evidentiarv  proceeding  to  develop  a 
factual  record  on  whether  there  may 
have  been  unjust  and  unreasonable 
charges  for  "spot  market  "  bilateral  sales 
in  the  Pacific  Northwest  for  the  period 
beginning  De(  ember  25,  2000  through 
lune  20.  2001.  Puget  Sound  Energy,  Inc 
V.  All  funsdutionnl  Sellers  of  Energy 
and/or  Capacitv  at  Wholesale  Into 
Electric  Energv  and/or  Capacity  Markets 
in  the  Pacific  Sorthwest.  Including 
Parties  to  the  IV'psfern  Systems  Power 
Pool  Agreenn-nt.  96  FERCi  "fl  63,044 
(2001)  The  Commission  is  providing 
interested  parties  an  opportunity  to 
submit  comments  on  ludge  Cintron's 
Ke(  ommrnddtinns  ajid  Proposed 
Findings  of  Fact,  as  discussed  below. 


Any  person  desiring  to  be  heard 
concerning  Judge  Cintron's 
Recommendations  and  Proposed 
Findings  of  Fact  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and 
comments  must  be  filed  on  or  before 
October  31,  2001.  Comments  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
commenters  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party, 
if  it  has  not  already  done  so,  must  file 
a  motion  to  intervene.  Judge  Cintron's 
Recommendations  and  Proposed 
Findings  of  Fact  may  also  be  viewed  on 
the  Internet  at  http:/7www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance).  Comments  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  V/eb 
site  at  http://www.ferc.fed.us/efi/ 
doorbell. htm. 

David  P,  Boergers. 

Secretar}' 

|FR  Doc  01-2.5942  Filed  10-l.=i-01:  8;4:i  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2536-001 ,  et  al.] 

New  York  Independent  System 
Operator,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

October  9.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  York  Independent  System 
Operator,  Inc. 

jDniket  No,  ER01-2.i:ifi-001 ! 

Take  notice  that  on  October  4,  2001 
the  New  York  Independent  Svstera 
Operator,  Inc.  (NYISO)  filed  a 
compliance  filing  in  the  above- 
captioned  proceedings.  The  NYISO  was 
required  to  submit  this  compliance 
filing  pursuant  to  New  York 
Independent  System  Operator,  Inc.,  96 
FERC  1  61,25l"(Sept  4,  2001). 

A  copy  of  this  filing  was  served  upon 
all  persons  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
Docket  No.  ERG  1-2 5 3 6-000. 
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Comment  date:  October  25.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  High  Desert  Power  Project,  LLC 

!Do(ki't  No,  i-:R01-2fi41-()0l| 

Take  notice  that  on  October  3.  2001 . 
High  Desert  Power  Project.  LLC 
submitted  for  filing  a  First  Substitute 
Sheet  No.  1  to  its  FERC  Electric  Tariff. 
Original  Volume  No.  1.  in  compliance 
with  the  unpublished  delegated  letter 
order  issued  in  this  docket  on 
September  18,  2001. 

Comment  date:  October  24,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company 

(Uoilket  No.  ER01-2t>72-0011 

Take  notice  that  on  October  4.  2001 , 
Idaho  Power  Company  amended  its 
filing  of  the  Generator  Interconnection 
and  Operating  Agreement  between 
Idaho  Power  Company  and  Emmett 
Power  Company,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  date:  October  25,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Plains  End,  LLC 

[Docltet  No.  EROl-2741-0011 

Take  notice  that  on  October  4.  2001. 
Plains  End.  LLC  submitted  for  filing  a 
First  Substitute  Sheet  No  1  to  its  FERC 
Electric  Tariff.  Original  Volume  No   1. 
in  compliance  with  the  letter  order 
issued  in  this  docket  on  September  24. 
2001. 

Comment  date:  October  25,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  West  Valley  Generation  LLC 

iDocket  No.  ER01-2942-001| 

Take  notice  that  on  October  3.  2001. 
West  Valley  Generation  LL(]  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission,  (Commission) 
its  First  Revised  Rate  Schedule  No.  1 , 
West  Valley's  rate  schedule  was  revised 
to  reflect  the  change  in  name  from  PPM 
Six  LLC  to  West  Valley  Generation  LLC 
and  to  satisfy  the  Commission's 
regulations  in  18  CFR  35.9. 

Comment  date:  October  24.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company.  Pennsylvania  Electric 
Company 

|D(i(  ket  No   fc:R()2-l.S-<)00l 

Take  notice  that  on  October  2,  2001 , 
lersey  Central  Power  &  Light  Companv. 


Metropolitan  Edison  Companv  and 
Pennsylvania  Electric  Companv  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  EncrgN  and 
Cajpine  Energy  Services,  LP.  (CES), 
dated  October'l.  2001.  This  Service 
Agreement  specifies  that  CES  has  agreed 
to  the  rates,  torms  and  conditions  of 
GPU  EnergNs  Market-Based  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Rate  Schedule.  Second  Revised 
Volume  No  5  The  Sales  Tariff  allows 
GPU  Energy  and  CES  tn  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  capa[;it\  and nr  energy. 

GPU  Energy  requests  an  effective  date 
of  October  1 .  2001  for  the  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  ag(»ncies  in  New 
lersey  and  Pennsylvania. 

Comment  dafp  October  23.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  nofice 

7,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company.  Pennsylvania  Electrit 
Company 

I'Dfii  kpt  Nu   lLRU2-lf>-00U| 

Take  notice  that  on  October  2.  2001 . 
Jersey  Central  Power  &  Light  ('(impan\ 
Metropolitan  Edison  (^ompan\  and 
Pennsylvania  Electric  Companv  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energ\  and 
.\merican  Electric  Power  ,Ser\ice 
Corporation  (AEP).  dated  September  27. 
2001,  This  Service  Agreement  specifies 
that  AEP  has  agreed  to  the  rates,  terms 
and  conditions  of  GPL'  Energ\'s  Market- 
Ba.sed  Sales  Tariff  (Sales  Tariff] 
designated  as  FERC  Electrit  Rate 
Schedule,  Second  Revised  Volume  No. 
5,  The  Sales  Tariff  allows  GPU  Energv 
and  AEP  to  enter  into  separately 
scheduled  transactions  under  whit  h 
GPU  Energy  will  make  available  for  sale, 
surplus  capacity  and/or  energ\ 

GPU  Energy  requests  an  effet  ti\f  date 
of  September  27.  2001  fur  the  Ser\ii  > 
.-\greement 

GPU  Energy  has  served  copies  nf  ihe 
filing  on  regulatory  agencies  in  New 
lersey  and  Pennsyhania. 

Comment  date:  Octfiber  23,  2001.  in 
accordance  with  Slandanl  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

|Uo(  ket  No,  KR()2-1 7-0001 

Take  notice  that  on  October  2,  2001. 
Pac:ifiCorp  tendered  for  filini;   in 
accordance  with  18  (IFR  Fart  A5  n{  \hf 
Commission's  Rules  and  Regulatinns 
Umbrella  Serxice  Agreements  with  I'ort 
of  Oakland  and  PPL  Montana.  LLC! 


under  Pi'  ifi(  -orp  s  FERC  Electric  Tariff, 
Third  Revised  Volume  No.  12  (Tariff). 

Copies  of  this  filing  were  supplied  to 
t!i''  \Vd^)iifiijii!i  I  'tilities  and 
'1  [an-ji   rial!    n  (  ommission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  October  23,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Carolina  Power  &  I.ishi  Companv 

lUoi.kel  No.  LKU2-l'4-<Hnii 

Take  notice  that  on  October  2,  2001 . 
Carolina  Power  &  Light  Companv 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer,  DTE  Energy 
Trading,  Inc.  Service  to  this  eligible 
buyer  will  be  in  accordance  with  the 
terms  and  conditions  of  CP&Ls  Market- 
Based  Rates  Tariff.  FERC  Electric  Tariff 
No.  5. 

CP&L  requests  an  effective  date  of 
September  10.  2001  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  t/o/e  October  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  i  if  this  notice. 

10.  Southwestern  E|pf  fri(  Power 
Company 

(Docket  No  ER02-2{>-000| 

Take  notice  that  on  October  2,  2001. 
Southwestern  Electric  Power  Companv 
(SWEPCO)  filed  a  Restated  and 
Amended  Power  Supph  Agreement 
(Restated  Agreement]  between  SWEPCO 
and  Tex-La  Electric  Cooperative  of 
Texas.  Inc  (Tex-La).  The  Restated 
.Agreement  supersedes  in  its  entirety  the 
Power  Supply  Agreement,  dated 
November  15,  1990.  as  amended, 
between  SWEPCO  and  Tex-La. 

SWEPCO  seeks  an  effective  date  of 
lune  15.  2000  for  the  Restated 
Agreement 

Copies  of  the  filing  have  been  served 
on  Tex-La  and  on  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  October  23,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  nf  this  notice 

11.  New  England  Power  (ompanv 

IDotkel  No.  ER02-2!-OO()i 

Take  notice  that  on  October  2,  2001. 
\'\\  Fiicland  Power  Company  (NEP) 
teiuieni!  fni  f  I  ling  a  revised  tariff  sheet 
reflecting  changes  to  NEP's  Open  Access 
Transmission  Tariff  FERC  Electric 
Tariff.  Second  Revised  Volume  No.  9 
'Tariff  \o  9)  The  revisions  are 
intended  to  conform  Tariff  No.  9  to  the 
Restated  NEPOOL  Agreement  as 
recenth  amended. 
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NEP  states  that  copies  of  the  filing 
have  been  served  upon  all  of  its  Tariff 
No.  9  customers  and  regulators  in  tht' 
States  of  Massachusetts  Rhode  Island 
and  New  Hampshire 

Comment  c/ofe.  October  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Dresden  Energy,  LLC.  S.W.E.C, 
LLC,  Armstrong  Energy  Limited 
Partnership.  LLLP.  Troy  Energ>',  LLC. 
Pleasants  Energy,  LLC 

IDociiet  No.  ER02-22-()00;  Dck  ket  No.  ER02- 
23-000:  Docket  No  ER02-24-O00;  Docket 
No  ER02-25-OOO:  Docket  No.  ER02-26-0001 

Take  notice  that  on  October  2.  2001. 
Dresden  Energy.  LLC:  S.VV  E C  LLC: 
Armstrong  Energy  Limited  Partnership. 
LLLP;  Troy  Energy,  LLC.  and  Pleasants 
Energy.  LLC  (collectively,  the 
Applicants)  filed  applications  for 
market-based  rate  authority  pursuant  to 
Section  205  of  the  Federal  Power  Act. 
The  applications  include  market-based 
rate  tariffs,  forms  of  umbrella  service 
agreements,  codes  of  conduct  (the 
Tariffs)  and  market  analyses 

Applicants  request  that  their  Tariffs 
become  effective  on  December  1.  2001. 
sixty  days  after  the  date  of  this  filing 

Applicants  have  ser\'ed  this  filing  on 
the  Ohio  Public  Utilities  Commission, 
the  Public  Service  Commission  of  West 
Virginia,  the  Pennsylvania  Public 
Service  Commission  and  the  Virginia 
State  Corporation  Commission. 

Comment  date-  OcmbPT  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Mid-Continent  Area  Power  Pool 

IDoc.k^'t  No  RROli-iT-ooo, 

Take  notice  that  on  October  2.  2001 , 
the  Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utilitv  members, 
filed  d  ser\'if:e  agreement  with  ONEOK 
Power  Marketing.  Cic   under  MAPP 
Schedule  R  to  the  Restated  .-Kgreement. 

Comment  date:  October  2.3.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  itf  this  notif  e. 

14.  Mid-Continent  Area  Power  Pool 

!Dof  ket  No  ER02-28-OOO1 

Take  notice  that  on  October  2,  2001. 
the  Mid-C;ontinent  Area  Power  Pool,  on 

behalf  of  its  public  utility  members. 
filed  long  term  firm,  short-term  firm  and 
non-firm  tr<msinission  ser\  ice 
agreements  under  MAPP  Schedule  F 

Comment  date:  October  23.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice  i 

Standard  Paragraph 

E  .\n\  person  desiring  tn  be  heard  or 
to  protest  such  filing  should  filf  a 
motion  to  intervene  r)r  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
t:()mment  date  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
vvivw. ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

'PR  Do(    01-25926  Filed  10-15-01;  8  45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests  and 
Establlstiing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

October  10.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  Minor  new 
license. 

b.  Project  No.:  20b4-004 

c.  Date  Filed:  November  26.  1999. 

d.  Applicant:  Flambeau  Hydro  LLC. 

e.  Name  of  Project:  Winter 
Hydroelectric  Project 

f.  Location:  Partiallv  within  the 
Chequamegon  National  Forest,  on  the 
East  Fork  of  the  Chippewa  River  near 
the  town  of  Winter.  Sawyer  County. 
Wisconsin. 

g.  Filed  Pursuant  tn:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Loval  Gake. 
Flambeau  Hvdro  LLC,  P.O.  Box  167, 
Neshkoro,  Wl  54960  (920)  293-4628 
Ext. 12. 


i.  FEHC  Contact:  Michael  Spencer, 
michael.spencer@FERC.fed.us.  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
inter\'ene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  14-foot-high. 
140-foot-long  concrete  stop  log 
diversion  dam  (2)  a  30  acre  reservoir 
with  a  normal  storage  capacity  of  165 
area-feet,  at  a  normal  pool  elevation  of 
1367.7  mean  sea  level:  (3)  a  2.100-foot- 
long  power  canal:  (4)  an  18-foot-wide 
concrete  intake  structure;  (5)  two  5.5- 
foot-diameter  78-foot-long  steel 
penstocks;  (6)  a  powerhouse  containing 
two  generating  units  with  a  combined 
capacitv  of  600  kW.  and  an  average 
annual  generation  2.130  MWh  and 
appurtenant  facilities. 

m.  Locations  of  the  application;  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE..  Room 
2A.  Washington,  DC  20246.  or  by  calling 
(202)  208-1371,  The  application  may  be 
viewed  on  the  web  at  http:// 
w\uv. fere. fed. us/online/ rims. htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
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Notice  of  NEPA  Scoping  (unless  scoping 

has  already  occurred) 
Notice  of  application  is  ready  for 

environmental  analysis 
Final  amendments  to  the  application 

must  be  filed  with  the  Commission* 
Notice  of  the  availability  of  the  draft 

NEPA  document 
Notice  of  the  availability  of  the  final 

NEPA  document 
Order  issuing  the  Commission's 

decision  on  the  application 

*  Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  readv  for 
environmental  analysis. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents  -All  filings  must  (1)  bear  in 
all  capital  letters  the  title  'PROTEST  " 
or  "MOTION  TO  INTERVENE;  "  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  complv  with  the  requirements 
of  18  CFR  385.2001  through  385.2005, 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

David  P.  Boergers, 

SftTftan,'. 

(FR  Doc:.  01-25930  Filed  10-15-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  NorvProlect  Uae  of  Project 
Landa  and  Watera  and  Soliciting 
Commenta,  lytotiona  to  Intervene,  and 
Protaata 

October  10,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 


Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters 

b.  Project  \o  22.32-428 

c.  Date  Filed:  )uly  30,  2001 

d.  Applicant:  Duke  Energy 
Corporation. 

e  \'ame  of  Protect:  Catawba  Wateree 
Hydroelectric;  Project. 

f.  Location:  Counties  and  Lakes 
affected  in  North  Carolina:  Counties: 
.'\lexander.  Burke.  Caldwell.  Cdtawba. 
Gaston.  Iredell,  Lincoln.  Mr.Dowfll,  and 
Mecklenburg.  Lakes:  James.  Rhodiss, 
Hickorw  Lookout  Shoals.  Norman,  and 
Mountain  Island 

Counties  and  Lakes  affected  in  South 
Carolina:  Counties:  Chester.  Fairfield. 
Kershaw.  Lancaster,  and  York  Lakes: 
VVylie.  Fishing  Creek.  Great  Falls.  Rockv 
Creek,  and  Wateree 

The  project  does  not  utilize  federal  or 
tribal  lands 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  leUS.C,  791(a)-825(r), 

h-  Applicant  Contact  Mr  EM 
Oaklev.  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y),  Charlotte.  NC 
28201-1006,  Phone: (704)  382-5778 

i   FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  219-3076.  or  e-mail 
address:  brian.romanek@ferc,fed,us 

j.  Deadline  for  filing  comments  and/ 
or  motions  November  16.  2001 

All  documents  (original  and  eight 
copies)  should  be  filed  with  David  P 
Boergers,  Secretary,  Federal  Energy 
Regulatory-  Commission.  888  First 
Street.  N  E.,  Washington  DC  20426 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission  s  web  site  under  the 
"e-Filing  "  link 

Please  include  the  project  number 
(2232-428)  on  any  comments  or 
motions  filed 

k.  Description  of  Proposal:  Pursuant 
Commission  Order  issued  February  2 
1996.  entitled  Order  Approving  and 
Modify'ing  Shoreline  Management  Plan 
for  the  Catawba-Wateree  Hydroelectric 
Project,  the  licensee  filed  a  revised 
Shoreline  Management  Plan  (SMP) 
Since  the  1996  order,  the  licensee 
requested  and  was  granted  additional 
time  to  complete  the  plan  The  plan 
addresses  relevant  aspects  of  the  land 
and  water  resources  for  each  of  the  1 1 
project  reservoirs  consisting  of  1.653  6 
shoreline  miles.  The  plan  includes,  in 
part,  for  each  reservoir  Shoreline  Use 
Classification  Mapping,  Shallow  Water 
Fish  Habitat  Survey  Results,  a  Cultural 
Resources  Assessment,  a  Recreational 
Use  and  Boating  Capacity  Assessment. 


Proposed  Recreational  Enhancements, 
and  information  concerning  woody 
debris  management,  riparian 
management,  terrestrial  species 
assessment,  and  cumulative  impacts  of 
shoreline  development,  and  shoreline 
stabilization  technique  selection.  A 
notable  portion  of  the  revised  plan  has 
been  approved  by  the  Commission  by 
order  issued  December  1,  2000,  entitled 
Order  Modifying  and  Approving 
Revised  Shoreline  Management 
Classification  Maps.  This  order  was 
issued  after  notice  and  opportunity  for 
hearing  and  after  an  Environmental 
Assessment  (EA)  was  completed  The 
portions  of  the  plan  that  were 
considered  in  that  order  and  EA  were 
the  classification  maps,  shoreline 
stabilization  technique  selection. 
Shallow  Water  Fish  Habitat  Survey 
Results,  and  woody  debris  management. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http;// 
www.ferc.gov  using  the  •RIMS"  link, 
select  "Docket  «  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m  Individuals  desiring  to  be  included 
on  the  C^ommission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission 

n  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure   18  CFR  385.210,  211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Ckimmissinn  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
(Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
c(jmment  datr  for  the  partK  ular 
application, 

o  Filing  and  Service  of  Responsive 
Documents — Anv  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS   , 

"RECOMMENDATIONS  FOR  TLKM.s 
AND  CONDITIONS       PROTE.'=T     ( )R 
"MOTION  TO  INTERVENE     ds 
applicable,  and  the  Project  Nunit-K>r  of 
the  particular  applk:ation  to  whu  h  the 
filing  refers  Acop\  ofan\  molmn  to 
intervene  must  also  be  ser\('d  u[)i'n  each 
representative  of  the  Applu.ani 
specified  in  the  particular  dpnlicjlicri 

p  Agency  Comments — Feoeral   slate. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
A  copy  of  the  application  mrf\  ))(■ 


I 
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obtained  bv  agencies  directiv  from  the 
Applicant,  If  an  agencv  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

David  P.  Boergers,  . 

Sfrn'tar.  ' 

IFR  Doc  01-25931  Filed  10-15-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7084-1]  I 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  See  List  of  ICRs 
Planned  To  Be  Sul>mitted  In  Section  A 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Notice.  ' 


SUMMARY:  In  compliance  with  the 
Paperworit  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  EPA  IS  planning  to  submit  for 
renewal  the  following  two  current 
Information  Collection  Requests  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB);  Best  Management  Practices 
("BMP").  Effluent  Limitations 
Guidelines  and  Standards,  Pulp,  Paper, 
and  Paperboard  Manufacturing  Category 
(EPA  ICR  No   1829.02)  and  Milestones 
Plan,  Effluent  Limitations  Guidelines 
and  Standards,  Bleached  Papergrade 
Kraft  and  Soda  Subcategory,  Pulp, 
Paper,  and  Paperboard  Manufacturing 
Category  (EPA  ICR  No  1877.02)  OMB 
had  approved  the  current  BMP 
information  collection  on  March  2 
1999.  and  had  approved  the  current 
milestones  plan  collection  on  lanuarv 
13,  1999.  Before  submitting  the  renewal 
ICRs  to  OMB  for  review  and  approval. 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  information  collections  as 
described  at  the  beginning  of 
SUPPLEMENTARY  INFORMATHSN. 
DATES:  Comments  must  be  submitted  on 
or  before  December  17.  2001 
ADDRESSES:  Contact  Sandv  Farmer  at 
EPA  by  phone  at  (202)  260-2740,  by  e- 
mail  at  (arTnpr.sand\-%ppa  gov.  or 
download  the  ICiR  off  the  Internet  dt 
/iffp.//www  epn.gov/icr  and  refer  to  EPA 
ICR  No.  1829.02  or  1877  02.  A  hard 
copv  of  an  ICR  may  be  obtained  without 
charge  by  calling  the  identified 
information  contact  individual  for  fdf  h 
ICR  in  Section  B  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
spei  ifi(.  information  on  the  individual 


ICRs  see  Section  B  of  \\w 
SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

For  All  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  EP.A's  regulations  are 
displayed  in  40  CFR  part  9 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  .Agencv.  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  c  ollection  of  information; 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  eg.  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agencv  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  wavs  to  comply  with  any 
previousiv  applicable  instructions  and 
requirements,  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information,  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information 

A.  Ust  oflCBs  Planned  To  Be  Submitted 

In  compliance  with  the  Paperworic 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
this  notice  announces  that  EPA  is 
planning  to  submit  for  renewal  the 
following  two  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  Best  Management  Practices. 
Effluent  Limitations  Guidelines  and 
Standards.  Pulp.  Paper,  and  Paperboard 
Manufacturing  Categorv,  EPA  ICR  No. 
1829  02.  OMB  Control  No.  2040-0207, 
Expires  on  03/31/2002; 


(2)  Milestones  Plan.  Effluent 
Limitations  Guidelines  and  Standards. 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory,  Pulp.  Paper,  and 
Paperboard  Manufacturing  Categorv. 
EPA  ICR  No.  1877.02.  OMB  Control  No. 
2040-0202,  Expires  on  01/31/2002. 

B  Contact  Individuals  for  ICBs 

(1)  Best  Management  Practices, 
Effluent  Limitations  Guidelines  and 
Standards,  Pulp.  Paper,  and  Paperboard 
Manufacturing  Category,  Sandy  Farmer, 
(202)  260-2740,  farmer.sandv@epa.gov. 
(OMB  Control  No.  2040-0207;  EPA  ICR 
No.  1829.01)  expiring  03/31/2002: 

(2)  Milestones  Plan,  Effluent 
Limitations  Guidelines  and  Standards, 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory.  Pulp,  Paper,  and 
Paperboard  Manufacturing  Category, 
Sandy  Farmer,  (202)  260-2740. 
farmer.sandy@epa.gov.  (OMB  Control 
No.  2040-0202;  EPA  ICR  No.  1877.01) 
expiring  01/31/2002. 

C  Individual  ICBs 

(1)  Best  Management  Practices, 
Effluent  Limitations  Guidelines  and 
Standards,  Pulp.  Paper,  and  Paperboard 
Manufacturing  Category,  EPA  ICR  No. 
1829.01.  OMB  Control  No.  2040-0207, 
Expires  on  03/31/2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those 
operations  that  chemically  pulp  wood 
fiber  using  kraft  or  soda  methods  to 
produce  bleached  papergrade  pulp, 
paperboard.  coarse  paper,  tissue  paper, 
fine  paper,  and/or  paperboard;  those 
operations  that  chemically  pulp  wood 
fiber  using  papergrade  sulfite  methods 
to  produce  pulp  and/or  paper;  and  State 
and  local  governments  which  regulate 
areas  where  such  operations  are  located. 

Abstract:  The  Environmental 
Protection  Agency  (EPA)  has  established 
Best  Management  Practices  (BMPs) 
provisions  as  part  of  final  amendments 
to  40  CFR  part  430.  the  Pulp,  Paper  and 
Paperboard  Point  Source  Category 
promulgated  on  April  15.  1998  (see  63 
FR  18504).  These  provisions, 
promulgated  under  the  authorities  of 
Sections  304,  307,  308,  402,  and  501  of 
the  Clean  Water  Act,  require  that 
owners  or  operators  of  bleached 
papergrade  kraft  and  soda  mills  and 
papergrade  sulfite  mills  implement  site- 
specific  BMPs  to  prevent  or  otherwise 
contain  leaks  and  spills  of  spent  pulping 
liquors,  soap  and  turpentine  and  to 
control  intentional  diversions  of  these 
materials.  See  40  CFR  430.03. 

EPA  has  determined  that  these  BMPs 
are  necessary  because  the  materials 
controlled  by  these  practices,  if  spilled 
or  otherwise  lost,  can  interfere  with 
wastewater  treatment  operations  and 
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lead  to  increased  discharges  of  toxic, 
nonconventional.  and  conventional 
pollutants.  For  hirther  discussion  of  the 
need  for  BMPs,  see  Section  VLB. 7  of  the 
preamble  to  the  amendments  to  40  CFR 
part  430.  .See  63  PR  at  18561-66. 

The  BMP  program  includes 
information  collection  requirements  that 
are  intended  to  help  accomplish  the 
overall  purposes  of  the  program  bv.  for 
example,  training  personnel,  see  40  CFR 
430.03(c)(4),  analyzing  spills  that  occur. 
see  40  CFR  430.03(c)(5),  identifying 
equipment  items  that  might  need  to  be 
upgraded  or  repaired,  see  40  CFR 
430.03(c)(2).  and  performing 
monitoring — including  the  operation  of 
monitoring  systems — to  detect  leaks, 
spills  and  intentional  diversion  and 
generally  to  evaluate  the  effectiveness  of 
the  BMPs,  see  40  CFR  430.03(c)(3). 
(c)(10),  (h),  and  (i).  The  regulations  also 
require  mills  to  develop  and,  when 
appropriate,  amend  plans  specifying 
how  the  mills  will  implement  the 
specified  BMPs,  and  to  certifv'  to  the 
permitting  or  pretreatment  authority 
that  they  have  done  so  in  accordance 
with  good  engineering  practices  and  the 
requirements  of  the  regulation  See  40 
CFR  430.03(d).  (e)  and  (f).  The  purpose 
of  those  provisions  is.  respectively,  to 
facilitate  the  implementation  of  BMPs 
on  a  site-specific  basis  and  to  help  the 
regulating  authorities  to  ensure 
compliance  without  requiring  the 
submission  of  actual  BMP  plans. 
Finally,  the  recordkeeping  provisions 
are  intended  to  facilitate  training,  to 
signal  the  need  for  different  or  more 
vigorously  implemented  BMPs.  and  to 
facilitate  compliance  assessment.  See  40 
CFR  430.03(g). 

EPA  has  structured  the  regulalion  to 
provide  maximum  flexibility  to  the 
regulated  community  and  to  minimize 
administrative  burdens  on  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  and  pretreatment 
control  authorities  that  regulate 
bleached  papergrade  kraft  and  soda  and 
papergrade  sulfite  mills.  Although  EPA 
does  not  anticipate  that  mills  will  be 
required  to  submit  any  confidential 
business  information  or  trade  secrets  as 
part  of  this  ICR,  all  data  claimed  as 
confidential  business  information  will 
be  handled  by  EPA  pursuant  to  40  CFR 
part  2. 

Burden  Statement:  The  recurring 
burden  for  a  mill  to  periodically  review 
and  amend  the  BMP  plan,  prepare  spill 
reports,  perform  additional  monitoring, 
hold  refresher  training,  and  conduct 
recordkeeping  and  reporting  is 
estimated  to  be  617,  641  and  665  hours 
annually  per  mill  for  simple,  moderately 
complex  and  complex  mills, 
respectively.  The  total  recurring  cost  for 


mills  associated  with  the  BMP 
requirements  is  estimated  dt  Si. 807. 670. 

The  recurring  burden  to  State  NPDES 
and  pretreatment  control  authorities  is 
estimated  at  ten  hours  per  year  per 
facility  for  reviewing  pcriridic:  (e.g., 
annual  or  semi-annual)  monitoring 
reports  and  conducting  compliance 
reviews.  The  total  ref  urring  costs  for 
State  NPDES  and  pretreatment  control 
authorities  is  estimated  at  S,i2,l()() 

The  recurring  burden  to  EPA  is 
estimated  at  eight  hours  per  year  per 
facility  for  support  of  State  and  local 
authority  efforts  in  re\iewing  periodic 
(e.g..  annual  or  semi-annual)  monitoring 
reports  and  conducting  compliance 
reviews.  The  total  recurring  costs  for 
EPA  is  estimated  at  S25.680 

(2)  Milestones  Plan.  Effluent 
Limitations  Cuidelines  and  Sl.unl.trds, 
Bleached  Papergrade  Kraft  and  Soda 
Subcategory.  Pulp,  Paper,  and 
Paperboard  Manufarturinu  Category, 
EPA  ICR  No   1877  01.  OMB  Control  No. 
2040-0202.  Expires  on  01/31/2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  existing, 
direct  discharging  mills  with  operations 
that  chemically  pulp  wood  fiber  using 
kraft  or  soda  methods  to  produce 
bleached  papergrade  pulp,  pafirrboard, 
coarse  paper,  tissue  paptT,  fine  ()<iiit'r. 
and/or  paperboard  and  that  t  huose  to 
participate  in  the  Voluntary  incentives 
Program  established  under  40  ("FR 
430.24(b) 

Abstract:  The  EnyirDnincntal 
Protection  .Agency  (EPA)  has  established 
the  Milestones  Plan  requirements  as  an 
element  of  the  \'oluntar\  .Adx  .inced 
Technology  Incentixcs  Program  (VATIP) 
codified  at  40  CFR  430. 24(b)  The 
Milestone  Plan  requirements  were 
promulgated  as  amendments  to  V.ATIP 
on  lulv  7.  1999  (see  64  FR  36582)  and 
are  codified  at  40  CFR.  430.24(b)(3). 
The  Milestones  Plan  provisinns. 
promulgated  under  the  authorities  of 
Sections  301,  304.  306.  308,  402  and  501 
of  the  Clean  Water  Act.  require  owners 
or  operators  of  bleached  papergrade 
kraft  and  soda  mills  enrolled  in  the 
VATIP  to  submit  information  to 
describe  each  envisioned  new 
technology  component  or  process 
modification  the  mill  intends  to 
implement  in  order  to  ac:hieve  the 
VATIP  Best  Available  Technology 
(BAT)  limits,  including  a  master 
schedule  showing  the  sequence  of 
implementing  new  technologies  and 
process  modifications  and  identifying 
critical-path  relationships  within  the 
sequence. 

EPA  has  determined  that  the 
Milestones  Plan  will  provide  valuable 
benchmarks  for  reasonable  inquiries 
into  progress  being  made  by 


participating  mills  toward  achievement 
of  the  interim  and  ultimate  Tier  limits 
of  the  VATIP  and  will  offer  the 
necessarv'  flexibility  to  the  mill  and  the 
permit  writer  so  that  the  milestones 
selected  to  be  incorporated  into  the 
mill's  NPDES  permit  reflect  the  unique 
situation  of  the  mill. 

The  Milestones  Plan  must  include  the 
following  information  for  each  new 
individual  technology  or  process 
modification:  (1)  A  schedule  of 
anticipated  dates  for  associated 
construction,  installation,  and/or 
process  changes;  (2)  the  anticipated 
dates  of  completion  for  those  steps;  (3) 
the  anticipated  date  that  the  Advanced 
Technology  process  or  individual 
component  will  be  fully  operational;  (4) 
and  the  anticipated  reductions  in 
effluent  quantity  and  improvements  in 
effluent  quality  as  measured  at  the 
bleach  plant  (for  bleach  plant,  pulping 
area  and  evaporator  condensates  flow 
and  BAT  parameters  other  than 
Adsorbable  Organic  Halides  (AOX))  and 
the  end  of  the  pipe  (for  AOX).  See  40 
CFR  430.24(c)(3).  For  those  technologies 
or  process  modifications  that  are  not 
commercially  available  or  demonstrated 
on  a  full-scale  basis  at  the  time  of  plan 
development,  the  Plan  must  include  a 
schedule  for  initiating  and  completing 
research  (if  necessary),  process 
development,  and  mill  trials.  See  40 
CFR  430.24(c)(3)(i).  The  Plan  must  also 
include  contingency  plans  in  the  event 
that  any  of  the  technologies  or  processes 
specified  in  the  Milestbnes  Plan  need  to 
be  adjusted  or  alternative  approaches 
developed  to  ensure  that  the  ultimate 
tier  limits  are  achieved  bv  the  deadlines 
specified  in  40  CFR  430.24fb)(4)(ii)  See 
40  CFR  430.24(c)(4). 

EPA  has  structured  the  Plan  to 
provide  maximum  flexibility  to  the 
regulated  community  and  to  minimize 
administrative  burdens  on  NPDES 
permit  authorities  that  regulate  bleached 
papergrade  kraft  and  soda  mills.  All 
data  claimed  as  confidential  business 
information  ("CBI")  or  trade  secrets 
submitted  by  the  mills  as  part  of  this 
ICR  uill  be  handled  by  EPA  pursuant  to 
4(1  (  !  K  [),irt  2.  If  a  mill  claims  all  or  part 
if  the  milestones  plan  as  CBI,  the  mill 
must  prepare  and  submit  to  the  NPDES 
permitting  authority  a  summary  of  the 
plan  for  puhlu  release.  40  CFR 
430  24((  i   H  wever,  EPA  does  not 
belli  \i  tfiHt  -^  il)mission  of  any  CBI  will 
be  iiiM  I -.v,ai\   iod,  therefore,  burden 
associated  with  such  submissions  has 
not  been  included  in  the  ICR. 

Burden  Statement:  EPA  estimates  that 
29  mills  will  voluntarily  enroll  into 
V.ATIP  The  burden  for  a  mill  (which 
(  houses  to  participate  voluntarily  in  the 
nil  cntives  program)  to  prepare  and 
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submit  a  Milestones  Plan  is  estimated  to 
average  approximately  120  hours  per 
respondent.  This  is  a  one-time  burden 
State  NPDES  permitting  authorities' 
burden  to  review  the  Milestones  Plans 
is  estimated  at  16  hours  per  respondent 
as  an  initial  burden  with  an  average 
recurring  annual  review  burden  of  6 
hours  per  respondent.  Agency  burden  tr) 
review  the  Milestones  Plans  is  estunated 
at  20  hours  per  respondent  as  an  initial 
burden  with  an  average  recurring 
annual  review  burden  of  4  hours  per 
respondent.  The  total  initial  cost  for  the 
29  mills  anticipated  to  enroll  in  the 
VATIP  and  thus  be  required  to  develop 
a  Milestones  Plan  is  estimated  at 
$480,900.  The  total  initial  burden 
incurred  by  State  permitting  authorities 
and  EPA  for  review  of  the  Milestones 
Plans  is  estimated  at  515,680  and 
$19,600,  respectively.  The  total 
recurring  burden  incurred  bv  Static 
permitting  authorities  and  EPA  for 
periodic  review  of  the  Milestones  Plans 
is  estimated  at  $5,880  and  53,920. 
respectively  There  is  no  recurring 
burden  for  mill  respondents  associated 
with  this  information  collection 


I 


Dated,  Or.tober  f>,  2001. 
Geoffrey  H.  Grubbs. 

Dirvctor.  Office  of  Science  and  Technology 
[FR  Doc  01-25968  Filed  lO-l.S-Ol.  8;45  ami 

BILUNG  CODE  SSG0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-709a-«] 

lnv«stigator-lnitiat8d  Grants:  Request 
for  Applications 

agency:  Envirorunental  Protection 

Agency. 

ACTION:  Notice  of  request  for 

applications. 

summary:  This  notice  provides 
information  on  the  availability  of  fiscal 
year  2002  investigator-initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Rec:eipt  dates  vary  dep»^ndinc  on 
the  specific  research  areas  within  the 
solicitations  and  are  listed  below 
FOR  FURTHER  INFORMATJON  CONTACT:  US. 
Environmental  Protection  Agency. 
National  Center  for  Environmental 
Research  (8703R).  1200  Pennsylvania 
Avenue,  NVV  .  VVashingtf)n  DC  2()4fi() 
The  complete  announcement  i  an  be 
accessed  on  the  Internet  fro.Ti  the  EPA 


home  page:  http://www.epa.gov/ncerqa 
under  "announcements." 
SUPPLEMENTARY  INFORMATION:  In  its 

Requests  for  Applications  (RFA)  the 
I'  S  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  for  the  following  areas:  (1) 
Epidemiologic  Research  on  Health 
Effects  of  Long-term  Exposure  to 
Ambient  Particulate  Matter  and  Other 
.\ir  Pollutants  and  (2)  Development  of 
Watershed  Cilassification  Systems  for 
Diagnosis  of  Biological  Impairment  in 
Watersheds  Applic:ations  must  be 
received  no  later  than  4  p.m.  ET  on 
lanuarv  18.  2002  for  topic  (1)  and 
lanuarv  W.  2002  for  topic  (2).  The  RFAs 
provide  relevant  background 
information,  summarize  EPA's  interest 
in  the  topic  areas,  and  describe  the 
application  and  review  process. 

Contact  persons  for  the  Particulate 
Matter  RFA  are  Stacey  Katz 
[katz  stacey^epa.gov).  telephone  202- 
564-8201  and  Gail  Robarge 
(rnbare,f  s,ail@epa.gov).  telephone  202- 
564-8 JOl   Contact  person  for  the 
Watershed  Classification  RFA  is 
William  Stelz  lstplzvvilltam@epa.gov), 
telephone  202-564-6834 

Drttfd   C)(tober  1,  2001. 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 
Research 
|FR  Doc.  01-25966  Filed  10-15-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[WH-FRL-7084-6] 

U.S.  EPA  Reschedule  Notice  of  the 
Public  Meeting  on  the  Draft  Strategy 
for  Watert>orne  Microbial  Disease 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 

SUMMARY:  This  action  announces  the 

rescheduled  public  meeting  on  the  Draft 
Strategy  fur  Waterborne  Microbial 
Disease  The  Environmental  Protection 
Agency  (EPA)  is  holding  a  meeting  on 
November  6,  2001.  to  present  to 
intfri'sted  parties  the  Draft  Strategy  for 
Waterborne  Microbial  Disease.  The  draft 
Strategy  explains  suggested  approaches 
to  reducing  mii:robial  pollution  of  the 
Nations  waters  Interested  parties  will 
have  an  opportunity  to  comment  on  the 
approaches  listed  in  the  draft  Strategy  at 
this  meeting  In  addition  interested 
p.irtiHs  may  provide  written  comments 
on  the  draft  strategy  by  November  15. 
2001. 


DATES:  The  public  meeting  concerning 
the  Draft  Strategy  for  Waterborne 
Microbial  Disease  will  be  held 
November  6,  2001,  from  8  a.m.  to  5  p.m. 
EST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Crystal  City  Hotel,  2399 
Jefferson  Davis  Highway,  Arlington, 
Virginia,  in  the  Dewey  conference  room. 
Sciences,  Inc.  (an  EPA  contractor)  will 
provide  logistical  support  for  the 
meeting, 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  meeting,  please 
contact  Ms.  Harriet  McCollum  at 
Sciences,  Inc.,  1800  Diagonal  Road, 
Suite  500,  Alexandria,  VA  23314;  phone 
(703)  684-0123:  fax  (703)  684-2223.  or 
email  at  hmccoUum@sciences.com. 

Approximately  100  seats  will  be 
available  on  a  first-come,  first  serve 
basis.  On-site  registration  for  the 
meeting  will  begin  at  8  am,  EST. 
Members  of  the  public  wishing  to  attend 
the  meeting  may  pre-register  by  phone 
by  contacting  Ms.  McCollum  by  October 
24,  2001.  Those  registered  by  October 
24,  2001  will  receive  background 
materials  prior  to  the  meeting. 

For  information  concerning  the  Draft 
Strategy  for  Waterborne  Microbial 
Disease,  or  a  copy  of  the  draft  Strategy 
please,  contact  Lisa  Almodovar,  at  the 
U.  S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue.  NW,  (MC- 
4304),  Washington,  DC  20460;  phone: 
(202)  260-1310,  fax:  (202) 260-1036  or 
email  at  almodovar.lisa@epa.gov. 
Copies  of  the  draft  Strategy  are  available 
on  EPA's  Internet  at  www.epa.gov/ost/ 
criteha/microbialdraft.pdf. 
SUPPLEMENTARY  INFORMATION:  EPA, 
States,  local  governments  and  the 
private  sector  have  made  significant 
strides  in  reducing  water  pollution 
Much  of  this  progress  is  the  result  of 
controls  on  pollution  from  industries 
and  sewage  treatment  facilities.  Despite 
this  progress.  States  report  that  about 
30%  of  the  waters  they  assess  do  not 
meet  clean  water  goals.  Today,  water 
pollution  problems  are  caused  by  a  wide 
range  of  diffuse  sources  (eg,  pollutant 
runoff  from  agricultural  lands, 
stormwater  flows  from  cities, 
inadequate  sewage  treatment,  and 
seepage  into  ground  water).  Many  of 
these  sources  contribute  microbial 
contaminants  to  waterbodies  and  this 
contamination  impairs  the  use  of  waters 
for  recreational,  fishing,  and  shellfish 
growing  purposes  and  limits  use  of 
waters  as  a  source  of  drinking  water. 

In  response  to  growing  evidence  of 
significant  microbial  contamination  of 
waters,  the  Office  of  Water  has  prepared 
a  Draft  Strategy  for  Waterborne 
Microbial  Disease.  This  draft  Strategy 
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describes  the  microbial  water  pollution 
problem  and  identifies  four  areas  of 
concern  as  the  primarv'  focus  of  efforts 
to  reduce  water  pollution  anti  threats  to 
public  health. 

EPA  seeks  public  comment  on  all 
aspects  of  the  draft  Strategy.  Examples 
of  questions  that  might  be  addressed  by 
the  public  include: 

(1)  Does  the  draft  Strategy 
appropriately  describe  the  water 
pollution  problem  and  public  health 
risk  posed  by  microbial  contaminatiem? 

(2)  The  draft  Strategy  emphasizes  four 
areas  of  concern.  Are  these  four  areas 
appropriate  as  the  focus  of  the  draft 
Strategy?  If  not,  which  other  areas  of 
concern  should  be  addressed  and  why' 

(3)  Are  the  actions  identified  to 
strengthen  water  pollution  control 
programs  appropriate?  What  other 
actions  should  be  considered' 

EPA  will  produce  a  report  that  will 
summarize  the  meeting  as  well  as 
capture  all  comments  and  suggestions. 
Submitted  written  comments  will  also 
be  included  in  the  document. 
Comments  must  be  submitted  to  Ms. 
Harriet  McCollum  at  Sciences,  inc.. 
1800  Diagonal  Road.  Suite  500. 
Alexandria.  VA  23,314;  phone  (703) 
684-0123;  fax  (703)  684-2223.  or  email 
at  hmccolIum@scipnces  com.  bv  October 
24,2001. 

DaU'd:  October  ,1.  2001 
Geoffrey  H.  Grubbs. 

Diructor.  Office  of  Science  and  Tectinoiogy 
|FR  Doc.  01-25965  Filed  10-1.5-01:  8:45  am] 

BILLING  CODE  65G0-5a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-59379;  FRL-680e-1] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical;  With 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-01-12.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
October  9.  2001.  Written  comments  will 
be  received  until  October  31,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
proper  receipt  by  EPA.  it  is  impcrdtive 
that  vou  identifv  docket  cnntrdl  number 
OPPtS-59379  and  the  TME  number 
TME-01-12  in  the  subjec:t  lint'  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Director.  Office  of 
Program  Management  and  Evaluation 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency.  1200  Pennsylvania  .\\(>  .  N'W.. 
Washington.  DC  20460;  telephont' 
number:  (202)  554-1404:  c-iuriil  .iddress: 
TSCA-Hotline@epa.gov 

For  technical  information  contact: 
Adella  Watson.  New  Chemicals 
Prenotice  Management  Branch. 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  A\e  ,  NW.. 
Washington.  DC  20460;  telephone 
number:  (202)  260-3752:  e-mail  address; 
watson.adella@epa  go\ 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  partu  ular  to 
the  chemical  manufacturer  and  or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general   Sint  e 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  mav  be  affected 
by  this  action  If  vou  have  anv  questions 
regarding  the  applicability  of  this  a(  turn 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

II.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Documerit  or  Other  Related  Documents? 

A.  Electronically  ^'ou  may  obtain 
electronic  copies  of  this  doc  ument,  and 
certain  other  related  documents  'hat 
might  be  available  electrcmicallv.  from 
the  EPA  Internet  Home  Page  at  http 
www.epa.gov/  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations,     "Regulations 
and  Proposed  Rules."  and  then  look  u|i 
the  entry  for  this  document  under  the 

"Federal  Register — Environmental 
Documents.  '  You  can  also  go  diret  tly  to 
the  Federal  Register  listings  at  http// 
www  epa.gov/fedrgstr/. 

B.  In  person.  The  Agencv  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-59379,  The  official  rocon\ 
consists  of  the  documents  spec  ifi(  ally 
referenced  in  this  action,  any  public 


comments  rei  ei\  ed  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  anv 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  information  Center. 
North  East  Mall  Rin  B-607,  Waterside 
Mall.  401  M  St  ,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Centeris  (2021  260-70^9 

III.  How  and  to  Whom  Do  I  Submit 
Comments? 

Notice  of  receipt  of  this  application 
was  not  published  in  advance  of 
approval.  Therefore,  an  opportunity  to 
submit  comments  is  being  offered  at  this 
time  You  may  submit  comments 
through  the  mail,  in  person,  or 
electronically.  To  ensure  proper  receipt 
by  EPA,  it  is  imperative  that  you 
identify  docket  control  number  OPPTS- 
59379  in  the  subject  line  on  the  first 
page  of  your  resprtnse  The  complete 
nonconfidential  do(  ument  is  available 
in  the  TSCA  Nonconfidential 
Information  Center  .<'  '•'*)••  iddress  in 
1  nit  II. B;  between  iii  h  n  and  4  p.m.. 
Monday  through  Friday,  excluding 
hdlidavs  EP.^  mav  modify  or  revoke  the 
test  marketing  exemption  if  comments 
are  received  whu  h  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injury. 

A  Bv  mail.  Submit  your  comments  to: 
Do(  ument  Control  Office  (7407).  Office 
of  I'ollulnm  Prexention  and  Toxics 
(OPPTi  En\  irnnmental  Protection 
.•\gen(\',  U'oc  P.iinsylvania  Ave..  ?MW.. 
Washington.  !X,  JU460. 

B  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
C-099.  Waterside  Mall.  401  M  St..  SW.. 
W.tvhiricfoii   DC.  The  DCO  is  open  from 
h  ,..  Ill       4  }   :n  .  Monday  through 
Fiiday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202J 
260-7093. 

C  Electronically  You  may  submit 
your  comments  electronically  by  e-mail 
to;  oppt.ncic@epa.gov  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
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CBI.  Electronic  comments  must  bt- 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  anv  form 
of  encrvption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  m 
WordPerfect  6  1/8  0  or  ASCII  file 
format.  All  comments  in  electronic  furni 
must  be  identified  bv  docket  control 
number  OPPTS-593'7q  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

rV.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  informatuin 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  pan  ur 
all  of  that  information  as  CBI 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
In  addition  to  one  complete  version  of 
the  comment  that  includes  anv 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public. 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
identified  under  FOR  FURTHER 
INFORMAIION  CONTACT 

V.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments 

1   Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used 

3.  Provide  copies  of  any  technical 
information  and  or  data  vou  used  that 
support  your  views 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  al  the 
estimate  that  you  provide 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity 

7  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document 

8.  To  ensure  proper  rec  eipt  b\  KP.\. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  \our 
response  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation 


VI.  What  is  the  .Agency's  Authority  for 
Taking  this  .■\ction? 

Section  5(hl(l)  of  TSCA  and  40  CFR 
720.38  authorizes  EPA  to  exempt 
persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
nfw  (  hf'niical  substances  for  test 
marketing  purposes,  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment   EPA  mav  impose 
restrictions  on  test  marketing  activities 
and  may  modifv  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  nn  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

VII.  What  Action  is  the  Agency  Taking? 

EVA  has  approved  the  above- 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment 

VIII.  What  Restrictions  Apply  to  this 
TME' 

The  test  market  time  period. 
produc  tion  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice  All  other  conditions  and 
restrictions  descrihfd  in  the  application 
and  in  this  notice  must  also  be  met. 

TME-01-12 

Date  oi  Recfipt:  August  24.  2001   The 
extended  comment  period  will  close 
October  31,  2001 

Applicant.  CBI. 

Chemical.  (G)  Polymeric  acrylic 
polyol. 

Use:  (G)  Component  of  coating  with 
open  use. 

Production  Volume:  2,200  kg/yr. 

Number  of  Customers  One 

Test  Marketing  Period  One  year, 
commencing  on  first  dav  of  c Dmmerical 
manufacture 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
ac  companving  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  thf-m  available  for  inspection  or 
copving  in  accordance  with  section  11 
of  TSCA: 


1 .  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Record*  of  dates  of  the  shipments 
to  each  customer  and  the  quantifies 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

IX,  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  EPA  has 
determined  that  the  proposed  test 
market  activities  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

X.  Can  EPA  Change  Its  Decision  on  this 
TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

List  of  Subfects 

Environmental  protection,  Test 
marketing  exemptions. 

Dated:  Ot;tober  9,  2001. 
Rebecca  S.  Cool, 

Chief.  SeivCtiemicals  Prenotire.  Management 

Branch.  Office  of  Pollution  Prevention  and 

Toxics 

IFRDot    01-25969  Filed  10-15-01.  8:45  amj 

BILLING  COOE  6560-S&-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51977;  FRL-6803-9] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutor>'  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
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periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  13.  2001 
to  August  24,  2001.  consists  of  the 
PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
DATES:  Comments  identified  bv  the 
docket  control  number  OPPTS-51977 
and  the  specific  PMN  number,  must  be 
received  on  or  before  November  15, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  control  number 
OPPtS-51977  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director.  Office  of 
Program  Management  and  Evaluation. 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me^ 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 


the  entrv'  for  this  document  under  the 
'Federal  Register — Environmr-ntai 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  htip  '/ 
www.epa.gov/fedrgstr/ 

2.  In  person.  The  Agenc  v  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51977  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  anv  puhlit 
comments  recened  during  an  ap[)li{:able 
comment  period,  and  other  information 
related  to  this  action,  including  am 
information  claimed  as  cimfidential 
business  information  (CiBI)  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  refercnc  cd  m 
those  documents  The  public  versicin  cf 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  North  East  Mall  Rm.  B-  607. 
Waterside  Mall.  401  M  St.,  SW.. 
Washington.  DC  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holiclays  The 
telephone  number  of  the  Center  is  (2021 
260-7099 

C.  How  and  to  Whom  Do  I  Submit 
Comments'' 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronicallv  To 
ensure  proper  receipt  by  EPA.  il  is 
imperative  that  vou  identifv'  docket 
control  number 'OPPTS-5 1977  and  the 
specific  PMN  number  in  the  subiect  line 
on  the  first  page  of  your  response 

1 .  By  mail.  Submit  your  comments  to 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency.  1200  Pennsvlvania  Ave  .  NW  , 
Washington.  DC  20460 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm 
G-099,  Waterside  Mall.  401  M  St  .  SW  . 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays  The 
telephone  number  for  the  DCO  is  (202) 
260-7093 

3.  Electronically.  You  may  submit 
your  comments  electronicallv  by  <'-mail 
to:  "oppt.ncic@epa,gov.  '  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  \c)u 
consider  to  be  CBI,  Electronic  c;ommfnts 
must  be  submitted  as  an  A.SCIl  file 


avoiding;  thi'  u'-i    .•  special  characters 
and  ,in\  inrir,  i  )  •  iKryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format  All  comments  in 
electronic  form  must  be  identified  by 
dorket  control  number  OPPTS-51977 
mil  thf  specific  PMN  number. 
'(  l"i  !r  nir  comments  may  also  be  filed 

niint  at  many  Federal  Depositor)' 
l.ihraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
informatum  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
\  ersion  cif  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  i  laiming  (HI 
please  consult  the  perscn  listeH  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  mav  find  the  following 
suggestions  helpful  for  preparing  your 
c  omments: 

1  Explain  vour  \-ip\\s  as  clearly  as 
possibltJ 

2  Describe  any  assumptions  that  you 
used 

3.  Provide  copies  of  any  technical 
information  ancj/or  data  you  used  that 
support  vour  views 

4  If  vou  estimate  potential  burden  or 
costs  explain  how  you  arrived  at  the 
estimate  that  vou  provide. 

5  Provide  specific  examples  to 
illustrate  vour  concerns. 

R  ( )ffer  alternative  ways  to  improve 
tht>  notice  or  collection  activity. 

Make  sure  tn  submit  vour 
comments  by  the  deadline  in  this 
document. 

s  To  ensure  proper  receipt  by  EPA. 
he  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response  You  mav  also  provide  the 
name,  date  and  Federal  Regi.sfer 
citation. 
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n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  fi  e.  a  chemical  not  nn 
the  TSCA  Inventorv'  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new- 
chemicals.  Under  sections  5(d!i2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  P.M.\  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals  This  status  report,  which 
covers  the  period  from  August  13.  2001 


to  August  24.  2001,  consists  of  the 
PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period 

III.  Receipt  and  Status  Report  for  PMNs 
and  TMEs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 


may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN:  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identitv- 


I.  45  Premanufacture  Notices  Received  From:  08/13/01  to  08/24/01 


Case  No 


Received 
Date 


Proiected 

Notice 
End  Date 


Manufacturer  Irnporter 


p-01-0809      oauoi 


11/12/01 


P-01-0810       0&13/01 


P-01-0811        08/14/01 
P-01-0812        Oa  13/01 


P-01-0813       08/15/01 
P-01-0814        08/16/01 

P-01-0815       08/16.01 


P-01-0816       08/16/01 


P-01-0817       08/15/01 
P-01-0818       08/1701 


P-01-0819       08/1701 


11/11/01 


11/12/01 
11/11/01 


11  13/01 
11  14/01 

11  1401 


1 1 '14/01 


iri4/01 
11-15.01 


11/15/01 


Shin-ETSU  Silicones 
of  America.  Inc 


Chemical 


CBI 


CBI 

CIBA  Special^  Chemi- 
cals Corporatior. 


CBI 
CBI 

CIBA  Specialty  Chem 
Corp    Colors  Divi- 
sion 


CBI 


CBI 
CBI 


CBI 


P-01-0820 

08/14/01 

n/12'01 

CBI 

P-01-0821 

08/15/01 

1l/i3.'0l 

CBI 

P-0 1-0822 

08/20/01 

11/18/01 

Degussa 

Corporation 

(S)  Ingredient  for  rubber  compounds 


(G)  Fuel  oil  tut)es 


(G)  An  open  non-dispersive  use 

(G)  Open,  non -dispersive  use  as  an 

additive    to    colorants    for    paints. 

plastic      etc  open,     non-dispersive 

use  as  an  additive  to  colorants  tor 

paints  etc 
(G)  Fuel  additive 
(G)  Open  non-dispersive  use 


P-0 1-0823       08/20/01 


11/18/01        Arch  Chemicais   Inc 


(G)  Textile  dye 


(G)  Component  in  lubncant  for  metal 
working  applications 

(G)  Coatings  additive 

(G)  The  pmn  d  substance  will  be  used 
in  small  percentages  as  an  oil  solu- 
ble tnction  modifier  in  highly  spe- 
cialized hydraulic  equipment  lubn- 
cation  applications 

(G)  The  pmn  d  substance  will  be  used 
in  small  percentages  as  an  oil  solu- 
ble fncfion  modifier  in  highly  spe- 
cialized hydraulic  equipmient  lubri- 
cation applications 

(G)  Resin  coating 

(G)  Adhesive 

IS)  Emulsifier  for  water  based  emul- 
sion (oil  in  water) 

(S)  Use  as  an  ingredient  in  water- 
borne  urethane 


(S)      Propanoyl.      fluoride.      2,3  3.3- 
tetrafiuoro-2-[1.1,2.3.3,3-hexafluoro- 
2-(heptafluoropropoxy)propoxy]-, 
polymer  with 

tnfluoro(tnfluoromethyl)oxirane,     re- 
action        products         with         3- 
(ethenyldlmethylsilyl)-n- 
methylbenzenamine 

(G)  Tefrafluoroethylene- 

hexafluoropropylene-ethylene      co- 
polymer 

(G)  Modified  hydrogenated  rosin 

(G)  Phthalimide  quinacndone  denva- 
tive 


(G)  Cenum-based  organic  compound 
(G)   Polyacrylic  resin,   based  on  hy- 

droxyethyl  methacrylate 
(G)   1,3,5-naphthalenetnsulfonic  acid, 

[[[[[substituted   alkyl   amino]-6-halo- 

gen-1,3,5-tnazin-2- 

yl]amino]substituted]a2o]-   trisodium 

salt 
(G)  Mixed  esters  of 

ethoxytnethanolamine    polyol,    and 

fatty  acids 
(G)  Silicone  acrylate 
(G)  Alkane  diols 


(G)  Alkane  diols 


(G)  Urettiane  acrylate 

(G)  Copolymer  of  acrylic  esters 

(G)  Dimethylsilyloxy-nrxxjified 

nonytphenolpolyglycotether 
(G)  Cartwxyl  polyol  triettiylamine  salt 


Case  No 
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Recerved      P^oiected 

Notice        Manufacturer'lmporter 
End  Date 


Date 


P-0 1-0826       08.21/01 


11  19/01 


CBI 


P-0 1-0827 
P-0 1-0828 

08/21/01 
08/22/01 

11  19/01 
11/20/01 

Exxonmobil  Chemical 
Company 

Hayastiibara  Inter- 
national Inc 

P-0 1-0829 

08/17/01 

11 '15/01 

Haamnann  and  Reimer 

P-0 1-0830 

08/22/01 

11/20/01 

CBI 

P-0 1-0831 
P-0 1-0832 
P-0 1-0833 
P-0 1-0834 

08/22/01 
08/16/01 
08/16/01 
08/17/01 

11/20/01 
11 '14/01 
11/14/01 
11/15.'01 

CBI 
CBI 
CBI 
CBI 

P-01-0835 

08/17/01 

11/15/01 

CBI 

P-01-0836 

08/17/01 

11/15/01 

CBI 

P-0 1-0837 

08/1 7/01 

11/15/01 

CBI 

P-01-0838 
P-0 1-0839 

08/23/01 
08/22/01 

11/21/01 
11/20/01 

CBI 
CBI 

P-0 1-0840 

08/22/01 

11/20/01 

CBI 

P-01-0841 

08/22A)1 

11/20^01 

CBI 

P-0 1-0842 

08/22/01 

11. '20/01 

CBI 

P-01-0843 

08/22/01 

11. '20/01 

CBI 

P-01-0844 

08/22'01 

11/20/01 

CBI 

P-0 1-0845 

08/22/01 

11, '20/01 

CBI 

P-0 1-0846 
P-01-0847 
• 

08/22/01 
08/23/01 

11/20/01 
11/21/01 

CBI 
CBI 

P-0 1-0848 

08/24/01 

11/22/01 

Johnson  Polymer 

P-0 1-0849 

08/24/01 

11/22/01 

Johnson  Polymer 

P-0 1-0850 

08/24/01 

11/22/01 

Johnson  Polymer 

P-0 1-0851 

08/24/01 

11/2201 

Johnson  Polymer 

P-0 1-0852 

08/24/01 

11/22/01 

Johnson  Polymer 

P-0 1-0853 

08/24/01 

11/22'01 

Johnson  Polymer 

P-0 1-0854 

08/24/01 

11/22/01 

CBI 

Chemical 


(G)  Acrylamide  alky)  propanedutfontc 
acid,  vinyl  alkyllaclam  vinyl 
aikytamide  alkenamide.  neutralized 
saH 

(G)  Alkyl  halide 

(S)  Starch  degrading  adent  tor  use  in     (G)  Isoamvlase 
detergents    starch  degrading  agent 
to   produce   maltodextnn   tor   adhe 
sives 
(G)    Open     non-dispers've    use    *vith  ,  (S)     17-oxabicyctof14  1  0)heptadec-8- 

limited  employee  exposure  erte 

(G)  Open  no-dispersive  use  (G)  Potyacrylic  resin,  based  on  methyl 

rT>ettiacrylate 
(S)  Paper  release  additive  (G)  Silane  hydroiyzate 

(G)  Pigment  dispersant  (G)  Polymeric  ac^.-iic  ester 

(Gi  Absorbent  polymer  I  (G)  Crosslinkec  p-niva'^iine 

(G)    Wetting    agent    fo'    waterbome     'G   Aiiphatx-  este'  o'  dicarboxytk:  acid 
coating,  inks  and  adhesive  formula 
tions 
(G)    Wetting    agent    foi    waierlxirne     iG;  Anpnattc  estc  a*  dicartxjxylic  acid 
coating,  inks  and  adhesive  tormuia 
tions 
(G)    Wetting    agent    tor    watertwrne     iG- Auphalic  ester  o1  dtcartxjryltc  acid 
coating,  inks  and  adhesive  tormuia 
tions 
(G)    Wetting    agent    tor    watertKirne      G'  Aliphatic  estp'  -'' rjra-tv-nrylic  actd 
coating   inks  and  adtiesive  tormuia 
tions  i 

(G)  Cleaners  (G;  Aicoho:   etncxvirtir-":!   propoxyiaied 

(G)  Open    dispersive   -  used  'r,  rem      ,G,  unsaturated  ;x)ivester 

forced  moklir»g  operations 
(S)    Lubncation    basestock    ir    auto-     (Gi    Poivbas'C    a< 'Os     prf,iivrTi(.'s    *  t'- 

motive  and  industrial  lubncants  branched  alkyi  aicohois 

(S)    Lubncation    basestock    m    auto-      Gi    Poivbasic     acids     po'ymers    with 

motive  and  industnal  lubricants  tirancheo  al^v"  aicohtois 

(S)    Lubncation    basestock    m    auto      iGi    Polybasic    acidf     pyv^ierf    wrth 

motive  and  industrial  lubricants  branched  alky  aicohois 

(S)    Lutxication    basestocK    m    auto      'G     Polytasic    acids     j:>o!,"ip'<;    v.!"- 

motive  and  industnal  lubncants  branched  aikyi  aicc>''iois 

(S)    Lubncation    basestock    m    auto-      G;    Polybasic    an-ls     ;x>i,-^'e-?    Aifi 

motive  and  industrial  lubncants  branch€^  alky!  an   ^r-'Ois 

(S)    Lubncation    basestocK    m    auto       G:    Polybasic    ac-i'-     ;^'-i,r"r-'^    wuh 

branched  aik,   aii  {-.no:*. 
Gi  Aqueous  pc.>iyurpina''(   o^s;>("sion 
i,G'      Styrene       tKiiy^-if--      a^"       alky 
T'lethacrviatea    anc;    a'     di«o-'(-dio«c 
acid  diester 
(G,i  Hydroxy   tururticmai  acrylic  emul- 
sion 
(Gi    Hyd'ov   *u'''r!if.)nat  acryhc  emul- 
sion 
(G)   Hydroxv    fun.:»ior,a    ar'.itc    emul- 
sion 
(G)  Hydroxy  functional   acrylic  emul- 

Si  or' 
(Gi   Hvdroxy  functional  acrylic  emul- 
sion 
(G)  Hydroxy  functional  acrylic  emul- 
sion 

(G)    Component    o*    coating    eifh    an     iG'  Poiyr^pnc  acrylic  polyol 
open  use 


motive  arxj  industnal  lubncants 
(G)  Open  non-dispersive  (addittyei 
(G)  Coating  component 


(G)  Open  non  dispersive  use 

(G)  Open  non-dispersive  use 

(G)  Open  non-dispersive  use 

(Gi  Open  non-dispersive  use 

(G)  Open  non-dispersive  use 

(Gi  Open  non-dispersive  use 


In  table  II.  EPA  provides  the  following     information  is  not  i  laimed  a^-  rni)  on 
information  (to  the  extent  that  such  the  TMEs  received 
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II.  1  Test  Marketing  Exemption  Notices  Received  From:  08/13/01  to  08/24/01 


Case  No 


Received       ^^^f^^^ 


Date 


Notice         Manutacturer'lmporler 
End  Date 


Use 


Chemical 


T-01-0012        08/24/01 


10/08/01        CBI 


(G)   Component    of   coating   with   an     (G)  Polymenc  acrylic  polyol 
open  use 


In  table  III  EPA  provides  the 
foUowino  information  fto  the  extent  thdt 
such  inform-itiun  i<  not  riaimtMi  as  (^Bi) 


(^n  thp  Notices  of  Commencement  to 
manufacture  received: 


Case  No. 


III.  16  Notices  of  Commencement  From:  08/13/01  to  08/24/01 


Received  Date 


Commencement/ 
Import  Date 


Chemical 


P-00-1094 
P-00-1173 
P-00-1174 
P-00-1216 
P-01-0182 
P-O1-O230 
P-01-0293 

P-0 1-0390 
P-01-0418 
P-01-0423 
P-01-0430 
P-01-0469 

P-C1-0471 
P-0 1-0501 
P-0 1-0580 
P-99-0605 


08  14  01 
0814  01 
0814  01 
082301 
08.14  01 
08  22  01 
0817  01 

08  23  01 
08-23  01 
08  13.01 
08.17  01 
0814  01 

08/20/01 
08/14/01 
08/20/01 
08/16/01 


07/27/01 
08/09/01 
08/09 '01 
07/0a'01 
07/06/01 
08/01/01 
07/17/01 

07/31/01 

08/06/01 
07/06/01 
07/18/01 
08/07/01 

08/04/01 
08/07/01 
08/17/01 
07/30/01 


(G)  Sodium  salt  of  a  naphthalene  azo  dyestuti 

(G)  Bis[(alkoxysilyl  lalky l]poiysuifide 

(G)  Bisi(alkoxysilyl)alkyl]polysulfide 

(S)  Phosphonic  acid   1  12-dodecanediylbis- 

(G)  Methacrylate  copolymer 

(Gl  Hydrolyzed  silane 

(S)  Beta-cyciodextrin  6-chioro-l  4-dihydro-4-oxo-1  3  5-triazin-2-yl  ethers,  so- 
dium salts 

(G)  2-5-furandione   polymer  with  ethene  derivative,  propyl  ester 

(Gt  Polyurefhane 

(G)  Substituted  benzoic  acid 

(G)  Polyalkylene  oxide  benzoate 

(S)  2-propenamide.  r)-[3-(dimethyiamino)propy!]-2methyl-  polymer  with  1-eth- 
enyl-2-pyrrolidone   hydrochloride 

(Gl  Phosphorus  modified  epoxy  resin 

(G)  Polyester  acryiate 

(Gl  Acrylic  resm 

(G)  Unsaturated  polyester  resm 


List  of  Subjects 

Env  iroiim''nt,ii  f'rottM.tioii,  Chemicals, 
Prf'maiiufai  tuf'T  notices.      | 

n,it-  1    s..;  i..:i;i;..r  iH.  2001. 
DetK)rah  A.  Williams, 
.^.  f/;i,'  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 
il-K  Do(    01-25970  Filed  10-15-01:  8:45  ami 

BILLING  COOe  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51978:  FRL-6807-2] 

Certain  New  Chemicals:  Receipt  and 
Status  Information 

AGENCY:  En\iroiimciila!  I'rotection 

Aucnc  \  lEPAj. 

ACTION:  Notice.  I 


SUMMARY:  S((  tion  5  of  the  Toxic 

SubstHiK  fs  (.ontro!  Act  (TSCA)  requires 
anv  pt'fNon  who  intt-nrls  to  manufacture 
(defincci  h\  ^tatutt■  to  mi  ludf  import)  a 
new  chf'mical  (i  tv.  a  (lu'inual  not  on 
thpTS(,A  lnvfntor>)  to  notify  EPA  ami 
compiv  with  thf  statutor\  provisions 
pertaining  to  thf  manufaclurf  of  lu'vv 


chemicals.  Undt-r  Mit.tiun,->  5(dj(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (I'MN)  or  >in 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  r:hemirals 
under  review  and  the  receipt  of  notu  es 
of  commencement  tu  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  27.  2001 
to  September  14.  2001.  consists  of  the 
PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notic:es  of 
commencement  to  manufacture  a  new 
chemical  that  the  Ageni  v  has  rec  eived 
under  TSCA  section  5  during  this  time 
period  The  "S"  and  "G    that  prec  ede 
the  chemical  names  denote  w  hether  the 
chemical  idenity  is  specific  or  g(!neri(: 

DATES:  Comments  identified  by  the 
docket  control  number  ()PPTS-5 1978 
and  the  specific  PMN  number,  must  be 
received  on  or  before  November  16, 

2001 

ADDRESSES:  (!oiiunents  may  be 
Mihinitted  bv  mail,  electronically,  or  in 
person    Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  I'nit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 


proper  receipt  bv  EPA,  it  is  imperative 
that  vf)u  identify  docket  control  number 
()PPTS-.51978  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  vour  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham.  Director.  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Pre\ention  and 
Toxics  (7401),  Environmental  Protection 
Agency   1200  Pennsylvania  Ave.,  N\V.. 
Washington,  DC  204(H);  telephone 
number:  (202)  554-1404;  e-mail  address; 
TSt;A-Hotline@epa.goy. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

.A   Dnrs  this  Action  Apply  to  Mf':' 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  f)thers  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  tjie  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http;// 
www.epa.gov7.  On  the  Home  Page  select 
"Laws  and  Regulations"."  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  document  under  the 

Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  li.stings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51978,  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBl).  This  official 
record  includes  the  documents  that  are 
physicallv  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  anv 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center.  North  East  Mall  Rm.  B-607. 
Waterside  Mall.  401  M  St..  SVV.. 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number bPPTS-51978  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to; 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT).  Environmental  Protection 
Agencv,  1200  Pennsylvania  Ave  ,  NW  , 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 


G-099.  Waterside  Mall.  401  M  St  .  SW 
Washington,  DC  The  DCO  is  open  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCX)  is  (202) 
260-709,3. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  "oppt.ncic@epa.gov."  or  mail  vfuir 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  an\ 
information  electronically  that  vou 
consider  to  be  CBI  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  (  haracters 
and  any  form  of  encryption  Commint'- 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfec  t  h  1  8  0  or 
ASCII  file  format  All  t  omments  in 
electronic  form  must  be  identified  b\ 
docket  control  number  OPPTS-519r8 
and  the  spec  ific  PMN  number 
Electronif:  c;nmments  ina\'  aUc  \)v  fil^d 
online  at  manv  Federal  Depository 
Libraries 

D  How  Should  1  Handk-  LBl  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  \ou  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EP.-\  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  pari  2 
in  addition  to  one  complete  \  ersuin  of 
the  comment  that  inc  ludes  an\ 
information  claimed  as  CBI.  a  i  op\  of 
the  comment  that  does  not  (ontaiii  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  rec:ord  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  ("HI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA '' 

You  may  find  the  following 
suggestions  helphil  for  preparing  \nur 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vdn 
used. 

3.  Provide  copies  of  anv  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  th<' 
estimate  that  you  provide 


S    PrM\  idc  ^pri  ifii    .A,,;;, pies  to 
illustrate  \oijr  (  (iiilltii.--. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 

diH  UITK-nt 

H.  lu  ensuri'  proper  receipt  bv  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date  and  Federal  Register 
citation 

II.  Why  IS  EPA  Takmg  this  A(  tion  ' 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
th>  TSf  .\  Inventon,'  to  notify  EPA  and 
(  oiiipl\  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
undrr  re\  lew  and  the  receipt  of  notices 
if  1    iiiiuini  <  iiii  nt  to  manufacture  those 
chemu  als  This  status  report,  which 
covers  the  pfrind  from  August  27.  2001 
to  Septembrr  H   JKo;   consists  of  the 
PMNv  priidiiii'  i  'F  'V  (ured,  and  the 
Ml  it!(  rv  nf  I  I  iniini'[i(  iiuent  to 
manufacture  a  n>u  ^  (i>  um  ,d  that  the 
Agency  has  rec  -ix  td    iiHier  TSCA 
sectirm  T>  durme  tlii^  ;;ine  period. 

III.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs.  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agenc  V  has  r>'(  I'ivfi!  uiid'r  TSCA 
setdion  .S  duniii;  'hi'-  (uin  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  f(jllowing  tables,  you 
may  c ontact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBl 
information  that  may  be  available.  The 
"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idi'iiity  is  specific  or  generic. 

In  table  I.  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  n^f  eived  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EP,^;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN,  and  the  chemical  identity. 
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I.  66  Premanufacture  Notices  Received  From:  08/27/01  to  09/14/01 


Case  No 

Received 
Date 

Projected 

Notice 

Manufacture''  Importer 

Use 

Chemical 

End  Date 

P-01-0855 

08/27  01 

11/25/01 

CBI 

(G)    Hydrophyilic    modification    poly- 
mers 

(G)  Substituted  vinylether. 
ethoxylated,  propoxylated 

P-0 1-0856 

0a27  01 

i''/25.0i 

Ethox  Cnemicals,  LLC 

(S)  Pigment  dispersant 

(S)  Cashew,  nutshell  liq..  ethoxylated 

P-01-0857 

0a27  0' 

11.'25.'01 

CBI 

(G)  Hot  melt  adhesive 

(G)  Butanediol  alkyloxlrane  based 
polymer 

P-0 1-0858 

03,27  0' 

il'25.01 

Reichhold,  Inc. 

(G)  Resin  for  printing  inks 

(G)  Amine  salt  of  epoxy  ester,  poly- 
mer with  alkeneoic  acid, 
alkenylbenzene  and  vinyl  ester  of 
fatty  acid 

P-01-0859 

08,27  01 

11/25/01 

CBI 

(G)    Additive     open     non-dispersive 

use 
(G)    Additive     open,    non-dispersive 

use 
(G^    Additive,    open,     non-dispersive 

(G)  Acrylic  ester  copolymer 

P-0 1-0860 

08,27  01 

11/25  01 

CBI 

(G)  Acrylic  ester  copolymer 

P-0 1-0861 

0a2701 

11/2501 

CBI 

(G)  Acrylic  ester  copolymer 

P-01-0862 

oa27oi 

11/25.01 

CBI 

use 
(Gi  Processing  aid 

(G)  Ethoxylated  alkylsulfate.  sub- 
stituted alkylamine  salt 

P-0 1-0863 

oa2aoi 

11,26,01 

CBI 

(S)  Polymer  is  used  as  a  component 
in  a  pigmented  protective  coating 
(paint) 

(8)  1  .S-benzenedicarboxylic  acid, 
polymer  with  1 ,4- 
benzenedicartx)xylic      acid,       1 ,3- 

dihydro-1,3-dioxo-5- 

isobenzoturancarboxylic   acid.   2,2- 

dimethyl-1 ,3-propanediol, 

hexanedioic     acid,     1 ,6-hexanediol 

and  2-methyl-1,3-propanediol 

P-01-0864 

oa2aoi 

ii,2aoi 

CBI 

(G)  Binder  resin 

(G)  Acrylic  polyol 

P-0 1-0865 

0a'2701 

11/25,01 

CBI 

(S)  Cunng  agent  for  epoxy  coatings 

(G)  Ethylene  amine  aromatic  epoxide 
adduct 

P-0 1-0866 

0a27  0i 

11/25  01 

CBI 

iS)  Curing  agent  tor  epoxy  coatings 

(G)  Ethylene  amine  aromatic  epoxide 
adduct 

P-0 1-0867 

08/27/01 

11/25/01 

Westvaco  Corporation 

(Si    Modified    rosin    resin    for    litho- 

(G) Modified  rosin  polymer,  with  sub- 

- Chemicai  Qivsion 

graphic  inks 

stituted  phenol,  paraformaldehyde 
and  pentaerythritol 

P-01-0868 

0a27  01 

11/25/01 

Westvaco  Corporation 

iSi    Modified    rosin    resin    for    litho- 

(G) Modified  rosin  polymer,  with  alkyl 

' 

-  Chemical  Division 

graphic  inks 

phenols,  paraformaldehyde  and 
pentaerythritol 

P-01-0869 

Oa'28/01 

11 '26/01 

CBI 

(G)  Destructive  use 

(G)  Acrylic  polymer 

P-01-0870 

oa2aoi 

11,26'01 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  non-aqueous  dispersion 

P-01-O871 

0a29/01 

11/27/01 

Pilot  Chemical  Com- 

(S) Demulsifier  /  corrosion  inhibitor  for 

(G)  Alkyl  benzene  sulfonic  acid  de- 

pany 

industnal  lubncants 

nvatives,  alkyl  amine  salts 

P-0 1-0872 

08,27 '01 

11/25/01 

I 

CBI 

(G)  Fluid  retention  polymer 

(G)  Alkenoic  acid,  polymer  with  vinyl 
alkyl  lactam,  alkenamide,  alkenyl 
propanesulfonic  acid,  neutralized 

P-01-0873 

Oa'29,01 

11'27'01 

CBI 

(S)  Intermediate  in  finishing 

(G)  Aliphatic  cyclocartxsnate 

P-01-0874 

Oa29,01 

11  2701 

3M  company 

(S)  Chemical  intermediate 

(G)  Urethane  polymer 

P-01-0875 

0a29'0i 

112701 

3M  company 

(G)  Coating 

(G)  Urethane  polymer  salt 

P-0 1-0876 

08.2901 

11  27  01 

CBI 

(S)  Latent  curative  for  epoxy  resin  for- 
mulations 

(G)  Imidazole  phosphate  salt 

P-01-O877 

09,04  01 

1203,01 

CBI 

(S)  Adhesives  used  for  lamination  as- 
sembly such  as  panels  and  walls 

(G)  Isocyanate  terminated  poly- 
urethane  resin 

P-01-0878 

09  05  01 

12 

04  01 

Dequssa  Corporation 

(G)  Because  of  their  silylfunctionality 

(S)  Silane.  hexadecyltnethoxy- 

P-01-O879 

0905  01 

1204  01 

Mitsubishi  Pencil  of 
America 

P-0 1-0880 

oa3i  01 

11  29  01 

CBI 

P-01-O881 

09  05,01 

12,0401 

CBI 

P-0 1-0882 

09/05,01 

120401 

CBI 

P-0 1-0883 

0905,01 

12  04  01 

CBI 

P-0 1-0884 

09/05/01 

12,04  01 

CBI 

P-01-0885 

09/06/01 

1205,01 

CBI 

P-01-0886 

09  06,01 

12  05,01 

CBI 

silanes    (as   dynasylan    9216)    are 
chemical   linked  to  the  surtace  of 
oh-funtional  solids  (hydrophobation 
or  reversal  of  surface  polanty) 
iS)  Component  in  ink  used  in  pens 

(G)  Destructive  use  as  a  chemical  in- 
termediate 

iGi  Paint  remover  ingredient 

(G)  Paint  remover  ingredient 

|G)  Pamt  remover  ingredient 

(G)  Paint  remover  ingredient 

(G)  Component  in  lubricant  for  metal 
working  applications 

(G)  Additive  in  inks  and  coatings 


(8)  2-pyrrolidinone  1-ethenyl-  trimer 

(G)  Alkoxylated  fatty  amine 

(G)  Aliphatic  urethane 
(G)  Aliphatic  urethane 
(G)  Aliphatic  urethane 
(G)  Aliphatic  urethane 
(G)  Mixed  esters  of 

ethoxytriethanolamine    polyol.    and 

fatty  acids 
(G)  Polyester  acrylate 
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Case  No, 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-0 1-0887 

09/06/01 

12'05'01 

CBI 

(Si  Acid  dye  tor  'he  roi.,'fa!ion  of  an- 
odi/ed  aluminum 

(G)                Chromate.                ((«M»h- 
stituted)[[(substituted)phenyl]azo] 
(substituted    naphthalenesultonato)] 
(substituted   hydroxy)   [[(substituted 
sulfophenyi))azol(substituted 
naphthalenesultonato)),  sodium 

P-0 1-0888 

09/06/01 

12/05/01 

CBI 

(Si  Acid  dye  'or  tne  coloration  ot  an- 
odized  aluminum 

(G)                Chromate                 [(sub- 
stituted)[[(substituted)phenyl)a20] 
(substituted    naphthalenesultonato)) 
(substituted   hydroxy)    [[(substituted 

sultophenyl))azo)(substituted 
naphthalenesultonato))  sodium 

P-0 1-0889 

09'06'01 

12 '0501 

CBI 

(Si  Acid  dye  for  the  coloration  of  an- 
odized  aluminum 

(G)               Chromate,               [(sub- 
stituted)[[(substituted)phenyl)a2o] 
(substituted    naphthalenesultonato)) 
(substituted    hydroxy)    [[(substituted 
sultophenyl))azo)(substituted 
naphthalenesultonato)).  sodium 

P-0 1-0890 

09/06/01 

1205,01 

CBI 

iSi  Acid  aye  tor  the  coloration  of  an- 

odi^ed  aluminum 

(G)               Chromate.               [(sub- 
stituted )[[  ( substituted  )pheny  l)azo  j 
(substituted   naphthalenesultonato)) 
(substituted   hydroxy)   [[(substituted 
suNopheny  1 )  )azo)(  substituted 
naphthalenesultonato))  sodium 

P-0 1-0891 

09'06;01 

12/05/01 

CBI 

(Si  AciO  dye  toi  the  coloration  o*  an- 
odized  aluminjm 

(G)                Chromate                 [(sub- 
stituted)[[(substituted)phenyl)azo) 
(substituted    naphthalenesultonato)) 
(substituted   hydroxy)   [[(substituted 
sultophenyl))a2o)(  substituted 
naphthalenesulfonato)]  sodium 

P-0 1-0892 

09/07/01 

12'06/01 

Triquest  LP   Division 

(Gi  Polymer  used  ir^  eiectromcs    an- 

'G'    Poiyme;    ^'   iubstifuted   aromatic 

of  Chemfirst,  inc 

hesives  and  coatings  manufacture 

olefins  anc  aliphatic  olefins 

P-0 1-0893 

09 '07/01 

12/06/01 

CBI 

(G)    Component    of    oil    *0(    sy^thei'C 
fiber 

iG)             Givcr-'oi              ethoxylated 
propoxyiateo     ether     caprolactone 
copolymer 

P-0 1-0894 

09/07'01 

12 '06/01 

CBI 

(G)    Component    ct    oi'    fo'    svr^trip'ic 
fiber 

(Gl  Amines   ethoxylated  pfopoxylated 

etf^e' 

P-0 1-0895 

09/10/01 

12/09/01 

Degussa  Corporation 

(Si  Coupling  agen^  tor  rubber 

(S)         3  i6-dioxa-8.9.10.ll-tetrathia- 
4,15-disiiaoctadecane       4.4,15  15- 
tetraetboxy-    reaction  products  with 
silica 

P-0 1-0896 

09/10/01 

12  09/01 

Arch  Chemicals.  Inc 

(S)    Waterborne    po'vurpthane    mgre 
dient 

Gl  Cartxjxyl  polyol  and  tnethylamine 

salt 

P-0 1-0897 

09/10/01 

12 '09/01 

CBI 

(G)  Dispersant  to^  composites 

(G)  Phosphated  polyester 

P-0 1-0898 

09/10/01 

12/09/01 

Kelmar  Industries 

(S)  Textile  softener 

(G)  Gratted  mercaptosiloxane(s) 

P-0 1-0899 

09  10/01 

12'09/01 

Kelmar  Industries 

(S)  Textile  softener 

(G)  Gratted  mercaptpsiioxane(s) 

P-0 1-0900 

09/10/01 

12/09/01 

CBI 

(G)  Corrosion  inhibitor 

(G)  CartMDxylic  acid  salt 

P-01-0901 

09/10/01 

12/09/01 

CBI 

(Gl  Polymer  additive 

(G)  Aromatic  salts 

P-0 1-0902 

09/10/01 

12'09/01 

CBI 

(Gl  Polymer  additi-.e 

(G)  Aromatic  salts 

P-01-0903 

09/12/01 

12'11'01 

CBI 

{G)  Component  of  coatmQc    mKs    ,id- 
hesives  eic 

(G)  Potyurettiane 

P-0 1-0904 

09/12/01 

12/ 11 '01 

Degussa  Corporation 

(S)  Mechanical  --uboef  goods 

(S)  Silane    ethenyltnethoxy-,  reaction 
products  with  silica 

P-0 1-0905 

09/06/01 

12/05/01 

ILford  Imaging 

(Si  Dye  for  agueous  mk 

(S)  1,3-naphthalenedisultonic  ac»d.  7- 
[I4-[(4  6-bis[(3-sulfopropyl)thio)- 
1.3.5-triazin-2-yl)amino)-3- 
mett>oxyphenyl)azo)-       tetrasodium 

salt 

G:    5ati,'rite:i   and   unsaturated  fatty 

P-0 1-0906 

09/13/01 

12/12/01 

CBI 

(Si    Lubrication    basestocK    m    auto 

motive  and  industrial  lubricants 

acids   esters  Aith  a  polyalcohol 

P-0 1-0907 

09/13/01 

12' 12/01 

CBI 

(Si    Lubrication    basestocK    iP    auto 
motive  and  mdustnal  lubricants 

Gl   Saturated  and  unsaturated  fatty 

dcids   esters  with  a  polyalcohol 

P-0 1-0908 

09/13/01 

12/12'01 

CBI 

(Si    Lubrication    basestocK    m    auto 
motive  and  mdustnal  lubricants 

(ji   Sd'u'aieo   ,ind  unsaturated  tatty 
dca^   t-ster^  Aith  a  mono-alcohol 

P-0 1-0909 

09/13/01 

12/12/01 

CBI 

(S)    Lubncation    basestocK    m    auto 
motive  and  industrial  lubricants 

G     Satu-aten   .ind   unsaturated  tatty 

acids   esic!'-  At'   ;i  di-alcohd 

P-01-0910 

09/13/01 

12;'12/01 

CBI 

(S)    Lubncation    basestocK    m    auto 
motive  and  industrial  lubncants 

Gl   Sa*.jrdtpri   ana   jnsaturaled  fatty 
acids   pste's  Aith  a  mono-alcohol 
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Case  No 


Received 
Date 


Proiectert 

Notce 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-01~0911 

P-01-0912 

p_0i-09n 

P-01-0914 
P-01-0915 
P-01-0916 
P-01-0917 
P-01-0918 
P-01-0919 


09  1301 

09  130-! 

09  14  01 

0914  01 
09  14  01 
09  1401 
09/13,01 
09-13-01 
09-14  01 


P^  1-0920       09-1401 


12,'12  01         CBi 

12/12/01        CBI 

1 2. 1 3  01        Brueggemann  Chem- 
,     ical  US,  Inc. 

12/13-01  I  CBI 
12/13-01  CBI 
12/13.01  CBI 
12/12  01  CBI 
12/1201        CBI 

12/13-01        CIBA  Specialty  Chemi- 
cals Corporation 
12/13-01        Gateway  Additive 
I      Company 


(S)  Lubrication  basesfcx;k  in  auto- 
motive and  industnal  lubricants 

(G)  Open  destructive  use  as  a  gas 
generant  for  automotive  inflators 

(S)  Poiyamide  crystallization  accel- 
erator 

(G)  Polymer 

(G)  Polymer 

(G)  Polymer 

(G)  Material  for  coating  agent 

(G)  Sealant 

(S)  Pigment  for  thermoplastic  poly- 
mers 

(S)  Cutting  oils,  industnal  lubncants. 
metalworking  fluids,  soluble  oil 


(G)  Saturated  and  unsaturated  fatty 

acids,  esters  with  a  di-alcohol 
(G)  Metal  ammme  nitrate  complex 

(S)    Ethanedioic    acid,    diethyl    ester, 

polymer  with  1.2-ethanediamine 
(G)  Acrylic  polymer 
(G)  Acrylic  polymer 
(G)  Acrylic  polymer 
(G)  Methacrylic  polymer 
(G)  Substituted  methoxysilane 
(G)  Tetramine  pynmidine  denvative 

(G)  Polymer  ester  of  mono  and  diba- 
sic acids 


I 
In  table  II,  EP.\  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 


the  Notices  of  Commencement  to 
manufacture  received: 


II.  37  NOTICES  OF  COMMENCEMENT  FROM:  08/27/01   TO  09/14/01 


Case  No 

Received  Date 

Commencement/ 
Impon  Date 

Chemical 

P-OO-0117 

09/10/01 

08.29/01 

(G)  Mono-halo  substituted  alkene 

P-00-0502 

09/10/01 

08/30,01 

(S)  Glycendes  C  j  ;■  and  C,,  --unsatd  .  ethoxylated  propoxylated 

P-00-0791 

09/05-01 

0807/01 

(G)  Copolymer  of  styrene  and  methacrylic  esters 

P-Oa-0800 

09/06/01 

08-11  01 

(G)  Amine  adduct  of  epoxy  resin 

P-00-1121 

09/13-01 

09/04  01 

(Gj  Mixed  metal  oxide 

P-00-1122 

09-13,01 

09/04/01 

(G)  Mixed  metal  oxide 

P-00-1123 

09-13-01 

09/04/01 

(G)  Mixed  metal  oxide 

P-00-1124 

09-13,01 

09-04  01 

(Gi  Mixed  metal  oxide 

P-00-1125 

09,13/01 

0904  01 

(Gi  Mixed  metal  oxide 

P-00-1126 

09-13/01 

09-  04  0 1 

(Gi  Mixed  metal  oxide 

P-01-0025 

0&  30-01 

08,10.01 

(G)  Polyester  polyurethane  acrylate  block  copolymer 

P-01-0038 

09/07  01 

08-20  01 

(G)  Alky!  phenyl  siloxane 

P-01-0039 

08-3001 

0821  01 

(G)  Dimethyl  methyl  phenyl  siloxane 

P-01-0142 

Oa'27  01 

07-23/01 

(G)  Polyester  polyol 

P^  1-0265 

09  13,01 

09-'02/01 

(G)  Distillates  (petroleum i,  steam-cracked,  polymers  with  light  steam-cracked 
petroleum  cone 

P-0 1-0290 

09/06,01 

08-31,01 

(G)  Chelated  metal  complexes 

P-0 1-0301 

08/2a'0l 

07-30/01 

(G)  Poiyureapolyurethane  polyol 

P-01-0349 

09/05/01 

08/2201 

(G)  Sorbitan  denvative 

P^l-0384 

09-10/01 

09  03/01 

(G)  Poiyoxyaikyiene,  alkylene  succinate  polyester 

P-01-0415 

09,' 10- 01 

09  01  01 

(G)  Acrylic  copolymer 

P-01-0428 

08.30/01 

08  27  01 

(Si  2propenoic  acid.  3-sulfopropyl  ester,  potassium  salt 

P-0 1-0483 

0a28/0i 

08  17  01 

(Gi  Modified  melamine  formaldehyde  resin 

P-01-0534 

09/05-01 

08  23-01 

(G)  Modified  melamine 

P-01-O557 

09/05-01 

082301 

(S)  Lithium   hexyl- 

P-0 1-0581 

09/07/01 

09  06-01 

(G)  (monosubstituted  naphthalene  azo)  tn  substituted  naphthalene  sulfonic  acid 

salt 
(G)  (monosubstituted  naphthalene  azo)  tn  substituted  naphthalene  sulfonic  acid, 

salt 
(G)  Ammo  silanized  silica 

P-01-0582 

09  07  01 

08/16/01 

P-01-0591 

09/0501 

08/09/01 

P-01-0592 

08,29  01 

0a23,O1 

(G)  Cartx)xyl  polyol 

P-0 1-0648 

09-06-01 

08/30/01 

(G)  Organometallic  complex 

P-94-2035 

09  10  01 

09  06-01 

(S)  2-nonen-1-ol.  (z)- 

P-95-0242 

09/05,01 

08-23-01 

(G)  Modified  acrylonitnle-styrene  resin 

P-98-0111 

09/10/01 

0827  01 

(S)  3cyclohexene-1-cartx)xyhc  acid  methyl  ester 

P-9&-0828 

09/04  01 

07  1201 

(G)  Modified  polyester 

P-9^-0024 

08-28-01 

08. 14  01 

(G)  Polyester  polyurethane 

P-99-0173 

09  05-01 

0829  01 

(G)  Sodium  dialkylbenzene  sulfonate 

P-99-0847 

09/05  01 

07  1701 

(G)  Mixed  metal  oxide 

P-99-0995 

0829  01 

08/16/01 

(G)  Substituted  bicyclic  olefin 
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BILUNG  CODE  6560-50-S 


FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-1 095] 

Federal  Reserve  Bank  Services; 
Private  Sector  Adjustment  Factor 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 

SUMMARY:  The  Board  has  approved 
modifications  to  the  method  for 
calculating  the  Private  Sector 
Adjustment  Factor  (PSAF).  which 
imputes  the  costs  that  would  have  been 
incurred  and  profits  that  would  have 
been  earned  had  the  Federal  Reser\'e 
Banks'  priced  services  been  provided  by 
a  private  firm.  The  Board  considered 
several  alternatives  for  calculating 
components  of  the  PSAF  and  is 
modifying  the  current  method  for 
imputing  debt  and  equity,  enhancing 
the  method  for  determining  the  target 
rate  of  return  on  equity,  and  continuing 
to  use  the  fifty  largest  bank  holding 
companies'  financial  data  as  a  proxy  for 
Federal  Reserve  priced-services 
activities.  In  a  change  from  the  proposal 
and  current  practice,  the  peer  group  will 
be  selected  based  on  total  deposits 
rather  than  the  size  of  asset  balances. 
The  revised  method  will  be  used  to 
determine  the  PSAF  and  fees  for  Federal 
Reserve  priced  services  beginning  with 
the  2002  price  setting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  L.  Evans.  Manager  (202/452- 
3945)  or  Brenda  L.  Richards.  Sr. 
Financial  Analyst  (202/452-2753). 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems.  For  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  please  call  202/263-4869. 
Copies  of  a  research  paper  describing 
the  theoretical  basis  and  detailed 
application  of  each  of  the  models  (  "The 
Federal  Reserve  Banks'  Imputed  Cost  of 
Equity  Capital")  may  be  obtained  from 
the  Board  through  the  Freedom  of 
Information  Office  (202/452-3684)  or  at 
the  Board's  web  site  at  http:// 
is-ww.  federalreserve.gov/boarddocs/ 
press/boardacts/2000/2000122 1 2/ 
researchpaper  pdf. 


SUPPLEMENTARY  INFORMATION: 
\.  Background 

As  required  by  the  Munctary  L(jntrol 
Act  of  1980.  fees  for  Federal  Reserve 
priced  services  prdvidrd  to  depository 
institutions  are  set  at  a  rate  to  recover 
all  direct  and  indirect  costs  of  providing 
the  ser\'ices  actually  incurred  and 
imputed  costs.  Imputed  costs  include 
financing  costs,  return  on  equit\  (also 
referred  to  as  profit),  taxes,  and  certain 
other  expenses  that  would  be  incurred 
if  a  private  business  firm  provided  the 
services.  The  imputed  costs  and 
imputed  profit  are  collectively  referred 
to  as  the  private-sector  adjustment  fact(jr 
(PSAF).  In  a  comparable  fashion, 
revenue  is  imputed  and  netted  with 
actual  related  direct  costs  through  the 
net  income  on  clearing  balances  (NICBi 
calculation. 

Calculating  the  PSAF  involves 
projecting  the  le\el  of  prit  ed-ser\'ices 
assets  and  determining  the  financing 
mix  used  to  fund  them  and  the  rates 
used  to  impute  financing  costs  In  the 
current  method,  the  financing  rates,  the 
combination  of  financing  types,  and  an 
income  tax  rate  are  based  on  data 
developed  from  the  "bank  holding 
company  (BHC)  model."  a  model  that 
contains  consolidated  financial  data  for 
the  nation's  fifty  largest  (based  on  asset 
balances)  BHCs.  Imputed  taxes  are 
captured  using  a  pre-tax  return  on 
equity  (ROE)  The  current  methodology 
assumes  that  the  Reserve  Banks  invest 
all  clearing  balances  net  of  imputed 
reser\'e  requirements  in  three-month 
Treasury  bills.  The  net  earnings  or 
expense  attributable  to  the  imputed 
Treasur\'-bill  investments  and  actual 
earnings  credits  granted  to  clearing 
balance  holders  based  on  the  federal 
funds  rate  are  considered  income  or 
expense  for  priced-services  activities 
The  net  income  or  expense  is  referred  to 
as  net  income  on  clearing  balances 
(NICB). 

To  evaluate  the  effect  of  changes  that 
may  have  occurred  in  Reserve  Bank 
priced-service  activities,  accounting 
standards,  finance  theor\',  reguiatorv 
practices,  and  banking  activitv',  the 
Board  periodically  reviews  the  methods 
for  calculating  the  PSAF  and  the  NICB 
To  ensure  that  the  method  remains 
current  and  consistent  with  sound 
business  management,  the  Board 
requested  comments  on  a  proposal  to 
modif\'  certain  elements  of  the 
calculations  (65  FR  82360.  December  28 
2000).  Specifically  the  Board  requested 
comment  on  the  following  changes  to 
the  PSAF: 

•  Imputed  debt  and  equitv  The  Boani 
proposed  initially  designating  S4  billion 
of  clearing  balances  as  core  deposits  for 


potential  use  as  a  linancing  source  lor 
priced-services  assets,  thereby  reducing 
the  funds  available  for  imputing 
investment  income.  The  Board  also 
proposed  imputing  equity  at  the 
minimum  requirements  for  a  well- 
capitalized  institution  as  defined  by  the 
FDIC  for  purposes  of  assessing 
insurance  premiums. 

•  Target  return  on  equity  (ROE):  The 
Board  proposed  enhancing  the  method 
for  determining  the  target  rate  of  return 
on  equity  by  combining  the  rate 
resulting  from  the  current  BHC  model. 
one  example  of  the  comparable 
accounting  earnings  model  (CAE),  with 
rates  derived  from  a  discounted  cash 
flow  (DCF)  model  and  a  capital  asset 
pricing  model  (CAPM).  The  Board 
proposed  a  risk-free  rate  and  using 
specific  data  for  determining  the  average 
risk  premium  for  the  market  and  the 
beta  in  the  CAPM.  For  the  DCF.  the 
Board  proposed  using  commercially 
available  consensus  forecasts  to  measure 
future  di\  idends  and  long-term  growth 
rates  The  Board  also  proposed  equal 
weights  within  the  CAE  model,  weights 
based  on  market  capitalization  for  the 
DCF  and  CAPM  models,  and  a 
combined  ROE  measure  based  on  equal 
wt  i^htint;   if  the  results  of  the  three 
models 

•  Peer  group:  The  Board  proposed 
continuiOk^  the  current  practice  of 

selec  ting  the  largest  fifty  BHCs  based  on 
asset  balance  size  as  the  Reserve  Bank 
peer  group 

II.  Priced  Services  Balance  Sheet 

Table  1  represents  the  elements  of  the 
priced-ser\'ices  balance  sheet  and  how 
thev  will  be  derived.  All  actual  assets 
and  liabilities  presented  on  the  priced- 
services  balant  e  sheet  are  based  on 
proiec  ted  average  dailv  balances 

III.  Summary  and  Analysis  o( 
Comments 

The  Btiard  received  ten  responses  to 
Its  request  for  comment,  including 
responses  from  two  Reser\'e  Banks. 
Dverall.  eight  (  nmniendr^  supported 
and  twd  (  ommenters  i  j  jn  sed  the 
Board  s  propusal   Those  supporting  the 
proposal  represented  credit  unions. 
smaller  depi)sitnr\  institutions,  and 
Reserve  Banks  Thi  .Association  of  Bank 
Couriers  and  Fiserv .  Inc.  opposed  the 
proposal  The  Board  received  no 
fomments  frnm  large  banks  or  bank 
hiildiii^;  c  onipanies. 

Those  supporting  the  propo.sal  believe 
that  the  proposed  changes  to  the  PSAF 
methodology  are  appropriate  and  will 
provide  a  better  basis  on  which  to 
impute  the  expenses  and  income  used 
in  setting  Federal  Reserve  fees.  Those  in 
opposition  nhjnct  to  using  clearing 
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balances  to  finance  priced  services 
assets,  the  imputed  equity  level,  certain 
aspects  of  the  economic  models,  and  the 
basis  for  selection  of  a  peer  group 

A  Imputed  Debt  and  Equity 

Currently  short-term  debt,  long-term 
debt,  and  equity  are  imputed  to  the 
extent  necessary  to  finance  shnrt-term 
and  long-term  assets  without 
consideration  of  the  Reserve  Banks' 
clearing  balance  liability  '  The  cost  for 
debt  financing  is  determined  using  the 
short-  and  long-term  debt  rates  from  the 
BHC  model  The  apportionment  of  long- 
term  asset  financing  between  long-term 
debt  and  equity  is  based  on  the  debt-to- 
equity  ratio  derived  from  the  BHC 
model  The  Board  believes  that  these 
practices  unnecessarily  impute  larger 
amounts  of  certain  assets  and  liabilities 
and  equity  along  with  their  related 
income  and  expenses  to  priced  services. 
Considering  the  growth  in  the  size  of 
clearing  balances  since  the  inception  of 
the  N'lCB  and  the  stable  nature  of  the 
majority  of  the  balances,  the  Board 
believes  that  rather  than  incur 
additional  debt  costs,  a  private  business 
firm  would  use  a  portion  of  these 
balances  to  finance  its  capital  needs. 

In  Its  request  for  comment,  the  Board 
proposed  that  initially  $4  billion  of 
clearing  balances  be  designated  as 
"core"  and  that  these  f:ore  balances  be 
made  available  to  finance  long-term 
assets  The  use  of  core  clearing  balances 
will  effectively  eliminate  debt  and 
reduce  imputed  investments  in  Treasury 
securities  The  Board  requested 
comment  on  whether  this  was  a 
reasonable  use  of  these  balances,  and 
asked  that  commenters  who  opposed 
initially  establishing  the  $4  billion  as 
core  balances  to  suggest  an  alternativ<' 
portion  of  the  balances  and  a  method  for 
deriving  the  acceptable  balance.  In 
addition,  the  Board  proposed  btising  the 
Reserve  Bank  priced-services  equity 
balance  on  that  required  by  the  FDIC  to 
be  considered  a  well-capitalized 
institution 

One  commenter  challenged  the 
Federal  Reserves  statutory  authority  to 
integrate  the  PSAF  and  NICE 
calculations  Two  commenters. 
including  the  commenter  who 
challenged  the  Board's  statutiir\ 
authority,  objected  to  the  propoNfd  use 
of  core  clearing  balances  to  fund  long- 


'  Depository  institutions  mav  hold  both  reserve 
and  lAeanng,  balancps  with  the  Federal  Reserve 
Bank.s  R«servf  balances  are  held  pursuant  to 
reijuiaturv  requirements  and  are  separate  from  the 
Reserve  Brtnks  pnf;ed-services  a<:tivilies.  Clearing 
tialances,  based  on  contractual  agreements  with 
Reserve  Banks,  are  held  to  settle  transactions  arising 
from  use  of  Federal  Reserve  priced  services  In 
some  cases,  depository  institutions  hold  clearing 
Tkilances  in  excess  of  contractual  agreements. 


term  assets  Another  commenter  stated 
that  the  S4  billion  was  too  conservative 
and  offered  an  alternative  method  for  its 
calculation.  Two  commenters  supported 
the  Board's  proposal  to  evaluate  the 
balance  of  the  core  deposits  annually. 
and  one  expressed  support  for  the 
proposal  provided  that  clearing  balance 
requirements  were  not  adjusted  to 
facilitate  the  use  of  this  core  balance. 

The  basis  for  the  objection  of  two 
commenters  to  the  use  of  core  clearing 
balances  was  essentially  that  clearing 
balances  are  short-term  liabilities  and 
should  be  used  to  finance  only  short- 
term  assets.  One  comment  stated  that 
the  Federal  Reserve  controls  these 
balances  based  on  the  rate  it  offers  to 
compensate  depositors.  Another  offered 
that  banking  organizations  attribute 
extended  maturities  to  a  portion  of  their 
core  deposits,  but  the  deposits  are 
considered  to  finance  longer-term 
financial  assets,  not  prepaid  pension 
assets  and  long-term  fixed  assets  such  as 
buildings,  check  sorters,  and  leasehold 
improvements.  The  commenter  stated 
that  these  assets  are  typically  financed 
with  equity  capital  and  long-term  debt 
This  commenter  also  expressed  concern 
with  the  proposals  creation  of  a 
negative  working  capital  position 
(current  assets  minus  current  liabilities) 
for  the  priced-services  balance  sheet. 
Support  for  this  concern  was  based  on 
an  analysis  of  six  non-bank  publicly 
held  payments  processors  and  their 
positive  working  capital  positions. 

CJne  commenter  onjected  to  the 
Board's  proposal  to  impute  only  the 
equity  sufficient  to  meet  the  FDIC 
requirements  to  be  considered  a  well- 
capitalized  institution  The  objection  is 
based  on  the  contention  that  this  level 
of  ecjuity  would  not  be  acceptable  and 
that  bank  holding  company 
management  mamtain,s  capital  well 
above  regulatory  minimums.  The 
commenter  believes  that  the  equity  of 
the  Federal  Reserve  priced  services 
balance  sheet  should  be  closer  to  or 
should  match  that  of  commercial  banks, 
which  they  estimate  as  close  to  8 
percent 

The  Board  has  concluded  that 
initially  classifying  ,S4  billion  as  core 
clearing  balances  to  fund  long-term 
priced  services  assets  is  a  practical 
approach  that  treats  these  balances  in  a 
wa\  private-se{:tor  providers  would  treat 
them   In  addition,  the  Board  has 
concluded  that  imputing  equity  based 
on  FDIC  requirements  to  be  considered 
a  well-(  apitalized  institution  provides 
adequate  protection  against 
uncertainties  and  is  a  prudent  use  of 
this  financing  source 

The  Board  c  onsidered  the  stability  of 
clearing  balances  and  the  current  level 


of  priced-services  assets.  The  balances 
have  not  dropped  below  S4  billion  since 
1992.  In  addition,  the  structure  of  the 
current  priced-services  balance  sheet 
requires  that  only  an  insubstantial  part 
of  the  balances  be  used  to  finance 
longer-term  assets  leaving  the  majority 
of  these  balances  for  investment  in 
financial  assets.  A  portion  of  all  assets 
will  be  financed  with  equity  In 
considering  how  private  business  firms 
would  use  these  balances,  the  Board 
believes  that  cash  would  be  considered 
a  fungible  resource,  but  only  after 
considering  the  interest  rate  risk 
presented  by  financing  long-term  assets 
at  short-term  rates.  To  address  this  risk 
and  avoid  inappropriate  volatility  in 
earnings,  the  Board  will  review  the 
interest  rate  risk  of  long-term  priced- 
services  asset  financing  each  year.  The 
Board  will  evaluate  the  level  of  interest 
rate  risk  by  reviewing  the  ratio  of  rate- 
sensitive  assets  to  rate-sensitive 
liabilities  and  the  effect  on  cost  recovery 
of  an  increase  or  decrease  in  interest 
rates  of  up  to  200  basis  points.  To 
control  interest  rate  risk  within 
acceptable  levels,  long-term  debt  will  be 
imputed  when  the  risk  is  estimated  to 
exceed  a  change  in  cost  recovery  of 
more  than  two  percentage  points. 

Although  the  amount  of  initial  core 
balances  may  appear  very  conservative 
to  some  commenters,  this  level  is  more 
than  sufficient  to  finance  the  current 
level  of  assets.  The  Board  expects  to 
review  clearing  balance  trends 
periodically  and  the  core  amount  will 
be  adjusted  if  necessary.  Consistent  with 
current  practice,  the  size  of  contracted 
clearing  balances  established  by  the 
Federal  Reserve  and  depository 
institutions  will  be  based  on  the  level 
necessary  for  clearing  and  paying  for 
services  and  will  not  be  changed  in 
order  to  increase  the  size  of  core 
balances  in  order  to  finance  long-term 
assets. 

The  level  of  clearing  balances 
maintained  by  depository  institutions 
with  the  Reserve  Banks  increases  or 
decreases  based  on  the  funds  needed  to 
process  transactions.  The  compensation 
provided  to  depositors,  earnings  credits 
available  to  apply  to  future  services,  is 
based  on  these  contracted  balances  and 
the  federal  funds  rate.  Although  the  rate 
is  targeted  by  the  Federal  Reserve 
without  consideration  of  the  cost  of 
earnings  credits,  it  is  set  by  the 
marketplace  demand  for  short-term 
funds. 

The  Board's  proposal  for  financing 
long-term  assets  with  core  clearing 
balances  does,  as  a  commenter 
indicated,  create  a  negative  working 
capital  position.  The  commenter 
believes  if  the  priced-services  activities 
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were  a  private-sector  company, 
regulators  would  not  look  favorably  on 
this  position.  A  working  capital 
comparison  is  not  typically  used  in 
analyzing  the  financial  condition  of  a 
depository  institution.  The  liquidity  of  a 
depository  institution  is  commonly 
reviewed  using  other  measures  that 
quantifv-  the  amount  of  cash  or  liquid 
assets  and  other  funding  sources  (eg  . 
borrowings)  available  to  meet  expected 
cash  demands  at  given  time  frames 
Regulators  define  an  entity's  liquid 
assets  as  "those  assets  which  are  readily 
available  as  cash  or  which  can  be 
converted  into  cash  on  an  "arm's- 
length"  basis  without  considerable 
loss"  -  The  Board  believes  that  the 
priced-services  assets  on  the  balance 
sheet,  specifically  the  three-month 
Treasury  securities,  are  sufficient  to 
meet  the  liquidity  needs  of  priced 
services. 

When  it  requested  comment,  the 
Board  noted  the  necessary  integration  of 
the  PSAF  and  NICB  calculations.  The 
imputed  income  or  expense  resulting 
from  the  NICB  calculation  has 
historically  been  and  will  continue  to  be 
a  part  of  determining  priced-services 
revenue  Integration  is  necessary  to 
reflect  the  reduction  of  clearing  balances 
available  for  investment  and  the 
resulting  reduction  of  the  imputed 
income.  The  MCA  states  that  fees  must 
incorporate  "an  allocation  of  imputed 
costs"  and  that  'pricing  principles  shall 
give  due  regard  to  competitive  factors  " 
To  consider  the  PSAF  along  with  the 
cost  of  earnings  credits  included  in  the 
NICB  without  including  the  revenue 
from  imputed  investments  would  result 
in  non-competitive  pricing. 

In  evaluating  the  need  for  equity 
financing,  one  must  consider  the  risk 
inherent  in  the  assets  being  financed 
Ignoring  risk  and  imputing  equity  equal 
to  the  average  equity  of  commercial 
banks,  as  proposed  by  one  commenter. 
would  be  contrary'  to  sound  business 
decision-making.  Equity  dollars, 
typically  the  most  expensive  of 
financing  sources,  are  actively  managed 
by  financial  institutions  Regulators 
require  a  minimum  level  of  capital  to 
protect  against  insolvency  or  failure  by 
offsetting  or  absorbing  potential  loses  in 
the  value  of  bank  loans  and 
investments,  to  prot(?ct  against 
temporary  losses  of  liquidity,  and  to 
ensure  public  confidence  in  the  bank'.s 
ability  to  respond  to  shifts  in  economic 
conditions.  Imputing  equit\'  to  meet 
regulator^'  requirements  for  a  well- 
capitalized  institution  results  in  a 
proposed  capital  to  risk-weighted  assets 


■  BHC  Supervision  Manual.  [)eceinber  1992. 
Section  4(1U)  J 


ratio  of  27.7  percent  for  fhp  priced- 
services  balance  sheet  The  capital  to 
risk-weighted  ratios  for  the  sample  fifty 
BHCs  are  significantly  lower,  with  none 
being  greater  than  15  percent.  This  ratio, 
combined  with  the  liqujdit\  of  the 
imputed  Treasury  investments,  is 
sufficient  to  protect  against  potential 
losses  arising  from  changes  in  economic 
conditions  or  shifts  in  the  \alue  of 
investments.  In  general,  the  Board 
believes  that  a  higher  leverage  ratio  for 
BHCs  reflects  the  increased  risk 
experienced  by  these  entities  because  of 
the  financing  activity  in  whic  h  they 
engage  and  that  targeting  an  equity-to- 
asset  ratio  somewhat  lower  than  the 
peer  group  average  is  appropriate  for 
Federal  Reserve  priced  services. 

B  Imputed  Return  an  Equity 

Currently,  the  target  return  on  equity 
is  calculated  based  on  the  RDE  results 
from  the  BHC  model  as  an  average  of  the 
ratios  of  the  BHCs  net  income  and 
average  book  value  of  equity  This 
model  can  be  duplicated  and  is  readily 
accepted  in  industry  practice  Its 
shortcomings,  however,  are  that  it  uses 
historical  data  from  the  two  to  seven 
years  before  the  target  year  to  predict 
future  earnings  and  it  is  based  on  book 
rather  than  market  values 

The  Board  proposed  that  the  PSAF 
target  ROE  be  calculated  using  a 
combination  of  the  current  CAL  model 
and  two  additional  economu  models,  a 
capital  asset  pricing  model  and  a 
discounted  cash  flow  model  The  Board 
requested  comment  on  the  economic 
models,  their  elements,  the  proposed 
methods  for  weighting  and  averaging 
them,  and  whether  they  are  theoreticalK 
sound  and  should  be  used  to  calculate 
the  PSAF 

The  response  from  commenters  was 
mixed  regarding  the  theory,  use,  and 
components  of  each  of  the  models 
Although  most  commenters  supported 
the  use  of  the  three  models,  the 
proposed  weightings  within  the  models, 
and  the  averaging  of  their  outcomes,  one 
commenter  believes  that  the  C.AE 
should  be  weighted  b\  organization  size 
and  another  believes  that  it  should  be 
weighted  bv  service  revenue  One 
commenter  critic  ized  the  ( .\E  model 
because  it  could  be  distorted  by  credit 
losses  unrelated  to  BHC  pro(  essing 
activities  This  same  commenter 
believes  that  the  thirt\  -Near  Treasury 
bond  rate  rather  than  three-month 
Treasur\-bill  rate  should  be  used  for  the 
risk  free  rate  in  the  C.^PM  One 
commenter  believes  that  the  DCF  should 
receive  greater  weight  m  th<' 
computation,  while  another  believes 
that  it  is  inappropriate  to  use  the  DCF 
in  the  c  alculation  due  to  a  perception 


that  it  ignores  capital  appreciation. 
Although  there  was  support  for  the  use 
of  the  CAE  and  CAPM  models  in  the 
calculation,  two  commenters  objected  to 
using  BHCs  as  the  comparable  group. 

The  Board  has  concluded  that  the 
three  models  will  be  used  to  calculate 
its  priced-services  target  ROE  and  the 
calculation  will  be  based  on  the 
proposed  method.  The  models  have  a 
solid  foundation  in  economic  and 
finance  theory'  and  are  regularly  used  in 
industry  practice.  This  approach  to 
calculating  the  target  ROE  is  based  on 
an  understanding  that  each  of  the  three 
models  uses  different  information  and 
has  different  strengths  and  weaknesses. 
Together  the  three  models  provide  a 
measure  that  is  more  reliable, 
consistent,  and  forward-looking  than 
using  the  CAE  model  alone.  In  addition, 
the  proposed  method  brings  in  factors 
that  affect  competitors'  return  on  equity 
that  had  not  been  previously  considered 
with  the  CAE  model,  such  as  the  results 
of  changes  in  market  conditions  and 
risk. 

The  Board  considered  several 
methods  for  weighting  within  the 
models.  The  Board  believes  that  the  best 
and  most  common  method  is  to  weight 
based  on  market  ;  npitalization  in  the 
DCF  and  CAPM  models  and  to  maintain 
the  current  method  of  equal  weighting 
for  the  CAE  model.  Weights  based  on 
organization  size  do  not  provide  a  more 
appropriate  ROE  than  that  provided 
with  the  equally  weighted  CAE.  Weights 
based  on  service  revenue  could  distort 
the  resulting  ROE  because  service 
revenue  includes  income  from  many 
activities  that  Reserve  Banks  do  not 
provide  and  because  depository 
institutions  differ  in  the  degree  to  which 
they  use  fees  or  balances  to  obtain 
compensation  For  example,  in 
comparable  entities,  payment  for 
sen  ices  can  be  assessed  based  on 
holding  compensating  balances  rather 
than  explicit  fees.  These  varied 
approaches  to  assessing  service  revenue 
could  affect  the  comparability  of  this 
information  and  could  result  in  an 
inconsistent  ROE  measure  over  time. 

The  financial  resuHs  used  in  the  CAE 
model  are  obtained  from  publicly- 
available  financial  statements  based  on 
objective  criteria.  Availability  and 
credibility  of  the  financial  data  are 
important  considerations  in  determining 
the  structure  of  and  peer  group  included 
in  the  model.  If  the  data-gathering 
process  included  subjectively 
identifying  and  adjusting  the  financial 
results  of  each  BHC  in  the  model  for 
activities  that  are  not  exactly 
comparable  to  priced  services,  the 
credibility  of  the  calculation  could  be 
diminished.  After  careful  consideration 
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of  the  comments,  the  Board  believes  that 
the  BHC  result.s  as  presented  in  audited 
financial  statements  provide  a 
reasonable  prow  for  Federal  Reserve 
priced  services  acti\'ities. 

It  is  standard  academic  practice  to  use 
short-term  Treasury  rates,  such  as  the 
three-month  Treasun,-  bill  rate,  in  the 
implementation  of  the  CAPM  model. 
Anv  short-term  rate  chosen  must  be 
adjusted  based  on  the  time  horizon  of 
the  analysis.  A  one-year  rate  is 
appropriate  for  the  PSAF  calculation 
because  the  impli(  it  hfirizon  of  analvsis 
is  one  vear.  Whether  this  one-year  rate 
is  based  on  the  average  of  monthly. 
thrpe-mnnth.  or  on>^-\ear  Treasury  bill 
rates  i>  insignificant  because  the  market 
for  Treasury  securities  is  typically 
efficient  enough  to  remove  major 
pricing  anomalies  between  securities  of 
different  maturities  This  efficiency 
results  in  little  difference  between 
yields  in  the  short  term  Adopting  a 
longer-term  risk-free  rate,  such  as  the 
thirtv-vear  Treasurx  raU'.  however. 
c(juld  not  be  supported  ai\en  the  one- 
vear  time  horizon 

The  (  ont(>ntion  that  the  DCF  does  not 
considf'r  capital  appreciation  has  been 
refuted  in  ec:onnmic  literature.  The  DCF 
does  consider  capital  appreciation  in  its 
assumption  that  dividends  will  grow 
over  time.  The  present  \alue  of  a  finite 
stream  of  di\idends  plus  the  present 
value  of  a  future  price  of  the  stock  is 
mathematicallv  equal  to  the  present 
value  of  an  infinite  stream  of 
dividends     Thf  Board  will  include  the 
DCF  model  in  the  PSAF  calculation  as 
proposed  and  weight  it  fHjualK  with  the 
two  other  models. 

C   P^'^'^  (irnup  I 

The  Board  proposed  maintaining  the 
currentU  used  BHC  sample  of  the 
largest  fiflv.  based  on  the  size  of  asset 
balances,  but  asked  wh»'th('r  this  sample 
size  continues  to  he  a  reasonable  data 
peer  group  for  Reserve  Bank  priced- 
services  actuitif.'s.  In  addition,  the 
Board  requested  c:ommenter>  \  lews  on 
whether  BHC  data  could  be  adjusted  to 
resemble  more  closely  the  Reservi^  Bank 
priced-services  activities. 

Two  r  ommenter^  objected  to  thf  usf 
of  BHCs  as  the  peer  group  and  suggested 
using  data  processing  and  check 
processing  organizations  as  the  peer 
group.  Two  other  commenters  suggested 
that  fewer  BHC^s  would  provide  an 
adequate  sample  for  the  model  and  one 
suggested  that  a  subgroup  from  the  top 
fifty  BHCs  based  on  the  relative 
importance  of  certain  income  accounts 


'  Sergpi  1'  Uolirovolsliy.  The  Economics  of 
(k>rpomtion  Finance.  (New  York:  MrGraw  Hill 
Dook  ("xjmpany.  1971).  81. 


to  total  net  income  would  provide  a 
better  pro.xy  One  cwmmenter  suggested 
selecting  the  peer  group  based  on 
service  revenue. 

The  Board  acknowledges  that  BHCs 
are  an  imperfect  proxy  for  Federal 
Reserve  priced  services.  The  Board 
considered  several  alternatives  and 
concluded  that  the  services  provided  by 
data  processing  and  check  processing 
companies  are  not  sufficiently 
analogous  to  priced-services  activities  of 
the  Reserve  Banks  largely  because  they 
do  not  provide  settlement  services  or 
hold  correspondent  or  clearing  balances. 
Although,  in  some  cases  it  may  be  a 
small  part  of  their  overall  business. 
BHCs  do  provide  similar  payment 
services,  including  settlement,  and  hold 
correspondent  balances.  Like  BHC^s. 
data  processing  and  check  processing 
companies  also  derive  substantial 
income  from  lines  of  business  in  which 
Reserve  Banks  do  not  engage.  In 
addition,  obtaining  the  information  for 
these  processing  companies  necessary  to 
compile  the  data  needed  in  the  three 
economic  models  would  be  difficult  for 
the  Board  and  for  the  public'  Use  of 
non-audited  financial  information 
provided  by  these  entities  in  the  models 
could  diminish  the  credibility  of  the 
results  and  create  omissions  or 
inconsistencies.  In  addition,  there  are 
significantly  fewer  data  processors  and 
check  processors  than  BHCis.  which 
would  make  it  difficult  tfi  mitigate  the 
effects  of  extreme  financial  performance 
of  a  few  companies  in  the  peer  group. 

Although  reducing  the  sample  size 
could  reduce  time  and  effort  required 
for  data  gathering,  the  risk  that  the 
performance  of  a  few  BHCs  c:oulci  skew 
the  model's  results  increases.  Selecting 
the  peer  group  based  on  service  re\  enue 
would  not  create  a  better  sample 
because,  as  noted,  ser\'ice  revenue 
includes  income  from  many  activities 
that  Reserve  Banks  do  not  provide. 
Further,  in  comparable  entities, 
pavment  for  services  can  be  received 
based  on  holding  compensating 
balances  rather  than  assessing  an 
explicit  fee.  These  varied  approaches  to 
assessing  service  revenue  t:ould  affect 
the  i:()mparabilit\  of  this  information. 

After  careful  consideration  of  these 
and  other  alternatives,  the  Board 
concluded  that  th.'  fiftv  largest  BHCs 
provide  a  reasonable  peer  group  for 
priced  services.  In  a  change  from  the 


*  One  ( umrheiiter  bKJieves  that  veririable  financial 
iiifunnation  for  these  entities  could  be  obtained 
through  industry'  associations.  This  would  require 
the  Kederal  Reserve  to  rely  on  data  thai  has  not  tieen 
audited  and  to  provide  such  Finanfial  information 
to  the  public.  Further,  consensus  forecasts,  used  in 
the  DCF  model,  are  not  available  for  entities  th.it  nn- 
not  publicly  held. 


proposal  and  current  practice,  the  peer 
group  will  be  selected  based  on  total 
deposits  rather  than  asset  balance  size. 
A  peer  group  based  on  total  deposits 
maintains  the  focus  on  the  largest 
banking  entities  and  avoids  the 
distortion  that  could  result  from 
including  financial  holding  companies 
on  the  basis  of  their  other  financial 
service  activities  and  assets  necessary  to 
provide  these  services.  Because  of  the 
changes  in  BHC  structure  made  with  the 
Gramm-Leach-Bliley  Act  of  1999.  BHCs 
may  engage  more  extensively  in  non- 
banking  service  activities  than  in  the 
past.'^' 

IV.  Effects  of  New  PSAF  Methodology 

The  combination  of  the  current 
equally-weighted  CAE  and  the  market- 
weighted  DCF  and  CAPM  models 
produces  the  following  pre-tax  ROE 
(pre-tax  profit  as  a  percent  of  imputed 
equitv)  based  on  the  BHC  performance 
data  used  for  the  2001  PSAF: 

Pre-Tax  Return  on  Equity 

[In  percent] 


CAE 


DCF 


CAPM 


Com- 
bined 


23.8 


22,1 


23  3 


23.1 


From  year  to  year,  the  combined 
model  for  calculating  ROE  can  yield  a 
target  ROE  that  is  higher  or  lower  than 
the  current  method.  On  the  average 
during  the  period  from  1983  to  2001.  the 
combined  model  yielded  a  pre-tax  ROE 
that  is  230  basis  points  higher  than  the 
c;urrent  method. 

Using  core  clearing  balances  as  a 
source  of  financing  for  actual  priced- 
services  assets  reduces  imputed  short- 
and  long-term  debt  and  imputed 
investments  in  marketable  securities.  As 
a  result,  the  income  and  expenses 
associated  with  these  imputed  elements 
are  reduced  as  well.  Establishing  equity 
at  the  level  required  by  FDK' 
requirements  for  a  well-capitalized 
institution  results  in  setting  equity  equal 
to  five  percent  of  total  assets,  which  is 
a  slight  reduction  from  the  level 
planned  in  2001  under  the  current 
methodology  (5.3  percent).  Applying  the 
new  PSAF  methodology  to  the  2001 
priced-services  balance  sheet  reduces 
PSAF  costs  S53.3  million  or  26  percent 
and  reduces  net  income  on  clearing 
balances  S33.8  million  or  90  percent. 
This  results  in  a  net  reduction  of  costs 


"' .Sele<:ting  the  BHC  -.(tiipU'  b.isfd  mi  tot.il 
deposits  rather  than  .^^^et^  results  ill  the  (  h.inge  of 
two  BH(^s  in  the  ranking  .^s  these  entities  l)e(  <itne 
more  invoh  ed  in  proviiliisK  noii-liankini;  s(T\  ic  es. 
the  Board  anti(.ipates  that  the  sample  i  ompHrabilit\ 
will  bei.ome  more  diverueiit. 
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to  priced  service.s  of  S19.5  million  or 
slightly  more  than  2  percent  of  total 
actual  and  imputed  costs,  including  the 
target  ROE  of  Si  38.2  million.'  Table  2 
illustrates  the  effects  of  the  changes  on 
the  various  elements  of  the  PSAF  and 
NICB  calculations. 

V.  Competitive  Impact  Analysis 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payment  svstem 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reser\e  in  the  Pavment- 
Systcm.'"  Under  this  policy,  the  Board 
assesses  whether  the  change  would  ha\  c 
a  direct  and  material  adverse  effec  t  on 
the  abilit\  of  other  ser\ice  pro\iders  to 
compete  effetlivelv  with  the  Federal 
Reser\'e  in  providing  similar  ser\"ices 
because  of  differing  legal  powers  or 
constraints  or  because  of  a  dominant 
market  position  of  the  Federal  Reser\ c 
deriving  from  such  legal  differences.  If 
the  fees  or  fee  structures  create  such  an 
effect,  the  Board  must  further  evaluate 
the  changes  to  assess  \vhether  their 
benefits — such  as  contributions  to 
payment  system  efficiency,  ()a\  ni'Mit 
system  integrity,  or  other  Board 
ob)ecti\es — can  be  retained  while 
reducing  the  hindrances  to  competition 

Because  the  PSAF  includes  costs 
(with  an  adjustment  for  NICB  net 
rex'enues  or  expenses)  that  must  be 
recovered  through  fees  for  priced 


ser\-ices.  changes  made  to  the  methnrj 
may  have  an  effect  on  fees  This 
proposal  is  intended  to  refine  thn  PS.\F 
to  resemble  more  ( :losel\-  the  costs  and 
profits  of  other  ser\  h  <^  providers  as 
required  by  the  M(!A.  ConsequentJN    ihi- 
fees  adopted  by  the  Reser\e  Banks 
should  be  based  on  the  costs  and  profit 
targets  that  are  more  comparable  with 
those  of  other  providers.  Accordingly, 
the  Board  believes  this  proposal  will  not 
ha\ e  a  direct  and  material  adverse  effect 
on  the  ability  of  other  service  providers 
to  ( ompcte  effe(  lively  with  the  Federal 
Reser\('  111  jinuidiiig  similar  services, 

VI.  Conclusion 

The  Board  has  adopted  the  following 
modifications  to  the  method  for 
calculating  the  private  sector  adjustment 
factor  (PSAF): 

•  ,An  initial  core  amount  of  S4  billion 
(if  ( learing  balanc:es  will  be  available  to 
finance  pric,ed-ser\ices  assets.  In  the 
current  en\ironinent.  this  eliminates  the 
need  to  impute  long-term  debt.  An 
interest  risk  sensitivity  analysis  will  be 
[lerformed  each  Near  and  th"  Rn.ird  will 
impute  long-terni  d>'tit  it  tht   rc^iilts  ot 
the  analysis  indicate  that  an  increase  or 
decrease  in  interest  rates  of  up  to  200 
basis  points  results  in  a  reduction  in 
( ost  rectu  ery  of  more  than  two 
percentage  points.  In  addition,  the 
Board  will  annually  review  clearing 
balance  trends  and  the  core  amount  will 
be  adjusted,  if  necessary 


•  Equity  will  be  imputed  to  meet  the 
FDIC  definition  of  a  well-capitalized 
institution  in  its  classification  for 
assessing  insurance  premiums. 
Currently,  this  is  five  percent  of  total 
assets. 

•  The  target  return  on  equity  will  be 
determined  using  the  results  of  three 
economic  models. 

— The  results  of  the  current  CAE  model 
will  be  combined  with  the  results  of 
the  capital  asset  pricing  model  and 
the  discounted  cash  flows  model. 

— A  short-term  Treasury-bill  rate  will  be 
used  as  the  risk-free  rate  and 
historical  stock  market  data  with  a 
rolling  ten-year  period  will  be  used  in 
implementing  the  CAPM  model. 

— Commercially  available  c:onsensus 
forecasts  will  be  used  to  determine 
the  expected  future  dividends  and 
long-term  growth  rates  in  the  DCF 
model. 

—Within  the  CAPM  and  DCF  models, 
the  ROE  will  use  weights  based  on 
market  capitalization  and  within  the 
CAE  model,  the  ROE  calculation  will 
be  based  on  equal  weights.  The  results 
of  the  three  models  will  then  be 
averaged  to  derive  the  PSAF  ROE. 

•  A  peer  group  of  the  fifty  largest 
bank  holding  companies  based  on  total 
deposits  will  be  used  in  each  of  the 
models. 

•  The  revised  method  will  be  used  to 
determine  the  2002  PSAF  and  fees  for 
Federal  Reserve  priced  services. 


Table  1.— Priced-Services  Balance  Sheet 

[Projected  average  daily  balance] 


Assets 


Type 


Description 


Method  for  computing 


Required  reserves  j  Imputed 

U  S   Treasury  securities         Imputed 


Short-term  assets 


.Actual 


Cash  items  in  process  of       Actual 
collection 


Pension  assets 


Long-term  assets 


Actual 


Actual 


Intended  to  simulate  commercial  banK  reserve  re- 
quirements 

Represents  the  portior  of  clearing  t}alances  not 
required  tor  reserves  or  to  finance  other  actual 
or  imputed  priced-ser\'ico  assets 

Accounts  receivable  prepaid  assets  expenses, 
and  materials  and  supplies  reported  on  the 
Federal  Reserve  Banks  balance  sheets  that 
are  attnbuted  to  pnced  services 

Transactions  credited  to  the  accounts  of  deposi- 
tory institutions  but  not  vet  collected  by  the 
Federal  Reserve  Banks  that  are  attributed  to 
priced  services 

Prepaid  pension  costs  reported  on  the  Federal 
Reserve  Banks  balance  sheets  that  are  atlrrtJ- 
uted  to  pnced  services 

Premises,  furniture  and  equipment  leases  and 
leasehold  improvements  reported  on  the  Fed- 
eral Reserve  Banks  and  Board  ot  Governors 
balance  sheets  that  are  attributed  to  pnced 
services 


10  percent  of  total  cleanng  balances 
Total  liabilities  plus  equity  less  other  assets 


'  I  luiiT  lhi>  prnp.is.il,  pricnl-si'rVK.os  revenue 
wmihi  be  S944  7  million  and  expenses  would  be 
$951. .T  million,  resulting  in  a  budgeted  cost 


remvirv  of  99.3  percent  as  compared  to  98  percent 
under  the  2001  prices. 


"FRR.S  7-145.2. 
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Table  i  — Pri 


;ed-Services  Balance  Sheet 

[continued] 


Liabilities  and  equity 


Non-core  clearing  bai 
ances 


Short-term  payables 


Postemploymenl  Post 
retirement  iiability 


Type 


Description 


Method  for  computing 


Core  clearing  balances  Actual 


Actual 


Ac'ual 


Deterred  credits    '  Actua 


Actual 


Long-term  debt      imputed 


Equity     '  Imputed 


T^e  portion  of  clearing  balances  considered  sta- 
ple and  available  to  finance  long-term  priced- 
service  assets 


Deposits  of  financial  institutions  maintained  at 
Federal  Reserve  Banks  for  cleanng  trans- 
actions Available  to  Ur.anre  short-term  pnced 
sen/ice  assets 

The  portion  of  sundny  items  payable,  earnings 
credits  due  depository  institutions  and  accrued 
expenses  unpaid  reported  on  the  Federal  Re- 
serve Banks  balance  sheets  that  is  attnbuted 
to  priced  services 

The  value  o*  checks  deposited  with  the  Federal 
Reserve  Banks  but  not  yet  credited  to  the  ac- 
counts of  the  Reserve  Banks  depositors 

The  portion  of  post-retirement  benefits  due  re- 
ported on  the  Federal  Reserve  Banks  balance 
sheets  that  is  attnbuted  to  pnced  sen/ices 

An  amount  imputed  when  equity  and  core  clear- 
ng  are  not  sufficient  to  finance  long-term 
pnced-services  assets 

The  minimum  ievei  of  equity  necessary  to  meet 
FDiC  requirements  for  a  weighted  well-capital- 
ized institution. 


Total  cleanng  balances  required  for  financing 
long-term  assets.  Maximum  core  amount  ini- 
tially set  at  the  lesser  of  S4  billion,  which  is  the 
estimated  amount  of  actual  contracted  cleanng 
balances  that  have  historically  been  stable,  or 
the  maximum  amount  available  based  on  an 
analysis  of  interest  rate  nsk  sensitivity 

Equal  to  total  cleanng  balances  used  for  financ- 
ing long-term  assets 


Equal  to  the  larger  of  zero  or  long-term  and  pen- 
sion assets  postemployment/postretirement  li- 
ability, core  clearing  balances,  and  equity 

The  greater  of  five  percent  of  total  assets  or  10 
percent  of  nsk-weighted  assets 


BILLING  CODE  S21&-10-P 


Federal  Register /Vol.  66,  No.  200 /'Tuesday,  October   1(>.  20(11    \(.1h(\s 


^^2h2■^ 


Table  2 

2001  Effects  of  PSAF  Methodolog>  (  hanges 

($  millions) 


Balance  Sheet 

Current 

\f'A 

•    ^.1■V^, 

Required  Reserves 

S^4;4 

$742.4 

SO.U 

US.  Treasurv  Securities 

6,681.9 

6,117.8 

(564.1) 

Short  Term  Assets 

104.3 

104.3 

0.0 

CIPC 

3.606.7 

3,6067 

0.0 

Pension  .Assets 

718.5 

718.5 

0.0 

Long  Term  ,A.ssets 

6769 

6769 

0.0 

Total  .Assets 

Si:, 530 - 

S  ■  ;  .^hh  h 

($564.1) 

Clearing  Balances 

y.-iiA  3 

S ",■■•-- 4    ^ 

$0.0 

Short-Term  Payables 

8^-  4 

85.4 

00 

Short-Term  Liabilities 

!8.9 

00 

(18.9) 

Deferred  Credits 

3.606.7 

3,6067 

0.0 

Postemplovmenlretirement  Liability 

251.9 

251.9 

0.0 

Long-Term  Liabilities 

479.1 

no 

(479.1) 

Equitv 

664.4 

•^cv}(  ; 

(66  1) 

Total  Liabilities  &  Exjuit) 

Si:. 5^0 " 

S '.  \  .'^^f)  fi 

\-k:. 

Capital  to  Rjsk-Weighted  Assets 

30  8'=o 

'  :, 

Capital  to  Total  Assets 

^  3''o 

-   1  f'  r 

PSAF 

Current 

Ncvv 

•■  .'.anes.: 

Target  Pre- Tax  ROE 

24    n^r. 

23.1% 

-0.9% 

Cost  of 

Equit\ 

$;595 

Si 38  2 

($21.3) 

Long-term  Debt 

31.1 

0.0 

(31.1) 

Short-term  Debt 

0  0 

0.0 

(0.9) 

FDIC  Insurance 

0  0 

0.0 

0.0 

Sales  Taxes 

10  5 

10.5 

0.0 

BOG  Oversight 

i^ 

4  Q 

(  n 

Total  PSAF 

$206  Q 

S 1  .'^^  -~^  t> 

S '  '  -1 

NICB                                                                             _J 

Current 

Nev> 

I  hange 

Return  on  Investment 

$399  6 

$^'6<  8  , 

($338) 

Cost  of  Earning  Credits 

(361  9) 

(361  Vi 

00 

NICB 

$37,7 

$3  9 

.$■,••  8,: 

Net  Effect  of  New  MetbodoloeY 

Current 

New 

(  hange          < 

PSAF 

$206  9 

$ir^6 

,S-  ^^ 

NICE 

377 

^  9 

1  >>  8i. 

Net  Cost 

$169.2 

$149.7 

($19.5)1 

Details  may  not  add  to  totals  due  to  rounding 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  9,  2001 
Jennifer  ].  lohnson. 
Secretary-  of  the  Board 

[FR  Doc,  01-2,5833  Filed  10-15-01,  8  45  am 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clavton  Act,  1  5 
U.S.C,  18a.  as  added  bv  Title  II  of  tht 
hart-Scntt-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 


persons  ( ontempldting  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Genera!  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 
in  individual  cases,  to  terminate  this 
'.vditing  period  prior  to  its  e.xpiration 
ind  requires  that  notice  of  this  action  be 
published  in  thf  Federal  Register 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attornev 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  * 


Acquinng 


Acquired 


Entities 


Transactions  Granted  Early  Termination — 09/17/2001 


20012347  I  Jotinson  &  Johnson    

20012392  The  News  Corporation  Lmited 


20012322  . 


20012323 
20012361 

20012369 
20012386 


20012395 
20012397 
20012403 
20012408 
20012410 
20012413 
20012417 
20012421 


20011675 
20012370 
20012373 


Zeltia  S.A  

The  News  Corporation  Limited 


PharmaMar.  S.A 

Speedvision  Network.   LLC  and  Cable 
Network  Services.  LLC. 


Transactions  Granted  Early  Termination — 09/18/2001 


CommScope  Inc  Lucent  Technologies  Inc 


Lucent  Technologies  inc 
Anthem  Insurance  Companies.  Inc 


Legg  Mason.  Inc 
Edward  C  Rrtz  ... 


CommScope   Inc 

Blue  Cross  and  Blue  Shield  of  Kansas, 
Inc 

Charles  M  Royce  

Charles  R   Wolf  


Roadway  Corporaiion  

Solectron  Corporation  

Carso  Global  Telecom  S  A  de  C.V 

E'TRADE  Group   Inc  

KKR  1996  Fund  L  P 

Warfeurg  Pincus  Pnvate  Equity  VII! 

J  D   Edwards  &  Company  

Glencoe  Capttal  Partners  II   L  P  


LP 


Arnold  Industries   Inc  

Iphotonics  Inc  

Grupo  Carso  S  A  de  C  V  

Dempsey  &  Company  LLC  .... 

PRIMEDIA  Inc 

Triangle  Pharmaceuticals,  Inc 

YOUcentnc   Inc    .-. 

ProQuest  Company  


Lucent  Technologies  Optical  Fiber  Solu- 
tions Inc 

Lucent  Technologies/Svias1roy-1  Fitjer 
Optic  Cable  Company 

CommScope,  Inc 

Blue  Cross  and  Blue  Shield  of  Kansas. 
Inc 

Royce  &  Associates.  Inc 

Fox  Photo,  Inc.,  a  Delaware  corpora- 
tion. 

Wolf  Camera  Inc  ,  a  Georgia  corpora- 
tion 

Wolf  Express. Com.  LLC,  a  Georgia  lim- 
ited liability  company. 

Arnold  Industries,  Inc 

Iphotonics,  Inc 

The  Telvista  Company 

Dempsey  &  Company  LLC 

PRIMEDIA  Inc. 

Triangle  Pharmaceuticals.  Inc 

YOUcentric,  Inc 

Bell  &  Howell  Company,  A  Delaware 
Corporation 

Bell  &  Howell  Company,  Nevada  Corp 

Bell  &  Howell  Financial  Services  Co 

Bell  &  Howell  Mall  and  Messaging  Tech 
Company 

Bell  &  Howell  Mailmobile  Co,  Bell  & 
Howell  Postal  System  In 


Transactions  Granted  Early  Termination— 09/19/2001 


20012001 

Polycom  Inc    

Pictures  Te)  Corporation  

Pictures  Tel  Corporation 

20012337 

Heartland  Industrial  Partners  l  p      

Textron  Inc    

Permali  do  Brasil  Industna  e  Comercio 

Ltda. 
Textron  Automotive  B  V 

Textron  Automotive  Belgium  B  V.B.A. 

Textron  Automotive  Extenors,  Inc. 

Textron  Automotive  Holdings  Italy  Sri 

Textron  Automotive  Interiors  Inc 
Textron  Autonnotive  MIP  Limited. 
Textron  Canada  Limited 
Textron  Properties  Inc, 

Textron  S  A  de  C  V 

20012338  

Textron  Inc  

Heartland  Industnal  Partners   L  P 

Collins  &  Aikman  Corporation 
Bioproject.  Societe  Civile  de  Recherche 
Jonah  Gas  Gathenng  Companpy 

20012396 

Ell  Lilly  and  Comoanv         

Jeanne-Mane  Lecomte 

20012422 

TEPPCO  Parln€ 

I  -       .           —  ■ 

>rs   LP           

Altierta  Energy  Company  Ltd 

Transactions  Graqfed  Early  Termination — 09/21/2001 


Foster  Poultry  Farms   Inc        _ '  ZacKy  farms     

Sony  Corporation  Sony  Ericsson  Joint  Venture  Company 

Telefonakietwlaget  LM  Ericsson Sony  Ericsson  Joint  Venture  Company 


Zacky  Farms 

Sony  Ericsson  Joint  Venture  Company. 

Sony  Encsson  Joint  Venture  Company 
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Trans  # 


Acquiring 


Acquired 


20012398 
20012390 

20012412 


VINCI  S  A 
VINCI  S  A 


TBI  pIc  

Castle  Harlan  Panners  ill.  LP 


Entities 


United  Gram  Growers  Limited  Agncore  Cooperat  ve  Lid 


TBI  pic. 
TBI  pic 

WFS  Holdings  Inc 
Agncore  Corporation 


Transactions  Granted  Early  Termination — 09/24/2001 

20012318 

Furukawa  Electnc  Co    Ltd    

Lucent  Technologies  Inc  

Lucent  Denmark  l/S 

Lucent  Technologies  Denmark  Holdings 

ApS 

Lucent  Technologies  Inc 

Lucent  Technologies  Lycom  ApS 

Lucent  Technologies  Optical  Fiber  Solu- 

tions IrK 

Lucent  Technologies  Optical  Speciality 

Fibers  Inc 

Lucent  Technologies  Yazaki  Ltd 

Lucent  Technologies/Sviazstroy-I  Fiber 

Optic  Cable  Company  J 

20012378 

Sumner  M  Redstone   

K  Rupert  Murdoch 

K   Rupert  Murdoch     

Fox  Television  Stations.  Inc^ 

20012379 

Sumner  M   Redstone        

Paramoun!    Stations   Group   of   Wash- 

nglon  Inc 

20012381    

Devon  Energy  Corporation     

Mitchell  Energy  &  Development  Corp 

Mtfcheli  Energy  &  Development  Corp 

20012382 

George  P  &  Cynthia  W  Mitchell  

Devon  Enerav  Corooration              

Devon  Energy  Corporation       

Devo^  Energy  Corporation. 

20012433 

Anderson  Exploration  Ltd         

Anoe'SO'    Exploration  Ltd 

Transactions  Granted  Early  Termination— 09/26/2001 


20012358 
20012409 
20012428 

20012363 
20012375 
20012401 
20012425 
20012426 

20012430 
20012434 
20012435 
20012436 

20012388 
20012420 

20012424 
20012429 
20012453 
20012455 


Nexlel  Communications  |  Pacific  Wireless  Technologies 

Southwire  Company  General  Cable  Corporation 

Genesis  Health  Ventures.  Inc  Genesis  ElderCare  Corp 


Inc 


Par  fic  Wreiess  Tectinotogies,  inc. 
Geneva'  Cabie  Industries,  Inc- 
Genesis  EioerCare  Corp. 


Transactions  Granted  Early  Termination — 09/27/2001 


Tollgrade  Communications,  IrK    

Nippon  Suisan  Kaisha.  Ltd  

Newell  Rubbermaid  Inc 

eFunds  Corp  

Morgan    Stanley    Dean    Witter    Capital 

Partners  IV  LP 
Santa  Fe  International  Corporation 

Reed  International  PLC  

Elsevier  NV  

Solectron  Corporation  


Lucent  Technologies  Inc 
Unilever  N  V 

Albert  Chens  

ATM  Holding,  Inc     

Tnad  Hospitals  inc  


Global  Manne  inc 
CourtLink  Corporation 
CourtLinK  Corporation 
C-Mac  Industries  Inc  .. 


Lucent  Tecnnotogies  Inc 
Conopco   Inc  .  U  L  Canada    inc. 
Tenex  Corporation 
Access  Cash  intprnatior^al  LLC 

Tnad  of  Ar^.^ona  i   f-     'nr 

Globai  Mannf-  ru' 
CourtL;nk  Corctorat'un. 
Couniink  Corp<jration 
C  Mac  Industries  IrK. 


Transactions  Granted  Earty  Termination — 09/28/2001 


Fortis  (NL)  N  V 
Limestone  Electron  Trust 


e-MedSoft  com      

The  Goldman  Sachs  Group, 
Flextronics  International  Ltd  . 
CCG  Investments  (BVI),  LP 


rK 


Protective  Life  Corporation 
Dean  Vanech 


W   Andrew  Wnght  

Genesis  Health  Ventures   Inc  

Instrumentation  Engineering   Inc 
MERANT  pic 


Protect've  L'te  Insurance  Company. 

Delia  Power  Company    LLC 
Ponderosa  P^ne  Energ,  Pa^^ners.  Ltd 
Aodus  Heannca'-e    mc 
Genesis  Health  Ventures   Inc 
Instrumentation  Engineenng,  Irx; 
MERANT  pic 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  or  Parcellena  P 
Fielding.  Contact  Representatives; 
Federal  Trade  Commission.  Premerger 
Notification  Office.  Bureau  of 
Competition.  Room  303.  Washington. 
DC  20580,  (202)  326-3100 

Bv  Direction  of  the  Commission 
Donald  S.  Clark. 

Secretary 

IFRDoc.  01-2598.'!  Filed  1U-1,')-01.  8  4.5  am) 

BILUNG  COOE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

[File  No.  0123151] 

FanBuzz,  Inc.;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  nr 
deceptive  acts  or  practices  of  unfair 
methods  of  competition.  The  attat  hed 
Analysis  to  Aid  Public  C.oment 
describes  both  the  allegations  in  the 


complaint  th,)!  accompanies  the  consent 

iCrt^'  r:u  ut  irui  the  terms  of  the  consent 
inltr  -<  :;i*>  iii'^d  in  the  consent 
tzrpt'niint-  tiirit  would  settle  these 

.illt'tjatii  'n> 

DATES:  (  ininii  III-  tiius!  he  received  on 
-H  befnr.'  \i.\.'i!;'>.T  11.  2001. 
ADDRESSES:  I  nniiiients  should  be 
dir»'(!e(i  tn  nc.CJffice  of  the  Secretan.'. 
RiK.ni  I'l'-i  fiiMi  Permsylvania  Ave..  NW.. 
Washint^tMii   IX    jn-,Mn 
FOR  FURTHER  INFORMATION  CONTACT: 
r.arnl  l.-nniii,--    t"i(  ;'S-4302.  600 
Penns\  i\.inid  .\m     N'\V    W.ishington, 
DC  t202j  ^^h-^[lUi 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2. .34  of  the  Commission's 
Rules  of  Practice  (16CFR  2  34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  bv  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  11.  2001).  on  the  World  Wide 
Web.  at  'http://www  ftc.gov/os/2001/ 
lOindex   htem   '  .-^  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130.  600  Penns<*lvania 
Avenue.  N'W,.  Washington.  DC  20580. 
either  in  person  or  bv  calling  (202)  326- 
3627, 

Public  comment  is  invited,  (k)mmt'nts 
should  be  directed  to:  FTC/ Office  of  the 
Secretarv.  Room  159,  600  Pennsvlvania. 
Ave..  nVv,.  Washington.  DC  20580  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'  J  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4,9(b)(6J(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)), 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  respondent  FanBuzz,  Inc 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirtv 
(30)  days  for  reception  of  comments  bv 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record  After  thirtv  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  cJecide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order 

This  matter  c:oncerns  practices  related 
to  the  sale  of  textile  products  bv  means 
of  an  Internet  catalog  The 
Commission's  complain  charges  that 
respondent  violated  the  Federal  Tradf 
Commission  Act.  15  C  S  C  41  rt  f^cq  . 
and  the  Textile  Fiber  Products 
Identification  Act.  15  U.S.C.  70  ef  seq  . 


bv  failing  to  disclost?  in  its  Internet 
catalog  whether  products  offered  for 
sale  were  made  in  the  United  States. 
imported,  or  both. 

Part  I  of  the  proposed  consent  order 
prf)hibits  future  violations  of  the  Textile 
Fiber  Products  Identification  Act  and 
Commission  rules  and  regulations, 
found  at  16  CFR  Part  303,  implementing 
the  requirements  of  the  statute. 

Part  II  of  the  proposed  order  requires 
the  respondent,  for  five  years  after  the 
date  of  issuance  of  the  Order,  to 
maintain  rec:ords  demonstrating 
compliance  with  the  Order,  including: 
(a)  Copies  of  mail  order  catalogs  and 
mail  order  promotiimal  materials,  as 
defined  in  16  CFR  303  l(u).  that  offer 
textile  products  for  direct  sale  to 
consumers;  and  (b)  complaints  and 
other  communications  with  consumers, 
government  agencies,  fir  c:onsumer 
protection  organizations,  pertaining  to 
country-of-origin  disclosures  for  textile 
products 

Part  Hi  of  the  proposed  order  requires 
the  respondent  to  distribute  copies  of 
the  order  to  certain  company  officials 
and  emplovees  Part  IV  of  the  proposed 
order  requires  the  respondent  to  notify 
the  Commission  of  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  order.  Part  V  of 
the  proposed  ordi^r  requires  the 
respondent  to  file  one  or  more 
compliance  reports.  Part  VI  of  the 
proposed  order  is  a  provision  whereby 
the  order,  absent  certain  circ:umstances, 
terminates  twenty  years  from  the  date  of 
issuance. 

The  purpose  of  this  analvsis  is  to 
facilitate  public  comments  on  the 
proposed  consent  order  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modifi.  in  any  wav 
their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 

.Sei  re'forv. 

(FR  Doc,  01-2.5982  Filed  10-l,i-Ul.  8:45  ani] 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-55-01] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
inftirmation  collection  requests  under 


review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35),  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Pulmonary  Function  Testing  Course 
Approval  Program,  29  CFR  1910.1043 
(0MB  No.  0920-0138)— EXTENSION— 
The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  through  research  and  prevention. 

NIOSH  has  responsibility  under  the 
Cotton  Dust  Standard,  29  CFR 
1910.1043,  for  approving  courses  to 
train  technicians  to  perform  pulmonary' 
function  testing  in  the  Cotton  Dust 
Industry.  Successful  completion  of  a 
NIOSH-approved  course  is  mandatory 
under  the  Standard.  To  carry  out  its 
responsibility,  NIOSH  maintains  a 
Pulmonarv'  Function  Testing  Course 
Approval  Program.  The  program 
consists  of  an  application  submitted  by 
potential  sponsors  who  seek  NIOSH 
approval  to  conduct  courses,  and  if 
approved,  notification  to  NIOSH  of  any 
course  or  faculty  changes  during  the 
period  of  approval.  The  application 
form  and  addend  materials,  including 
agenda,  vitae  and  course  materials,  is 
reviewed  by  the  National  Institute  for 
Occupational  Safety  and  Health  to 
determine  if  the  applicant  has 
developed  a  program  which  adheres  to 
the  criteria  required  in  the  Standard. 
Following  approval,  any  subsequent 
changes  to  the  course  are  submitted  by 
course  sponsors  via  letter  and  reviewed 
by  NIOSH  staff  to  assure  that  changes  in 
faculty  or  course  content  continue  to 
meet  course  requirements.  Applications 
and  materials  to  be  a  course  sponsor  and 
carrv'  out  training  are  submitted 
voluntarily  by  institutions  and 
organizations  from  throughout  the 
countn,'.  This  is  required  for  NIOSH  to 
evaluate  a  course  to  determine  whether 
it  meets  the  criteria  in  the  Standard  and 
whether  technicians  will  be  adequately 
trained  as  mandated  under  the 
Standard.  The  estimated  annual  burden 
hours  for  this  data  collection  is  66 
hours. 
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Respondents 

Number  o* 
respondents 

Number  o»      Avg  burderVre- 
responses      sponse  (in  hrs  ) 

Initial  ADDJIcation                                                                                                  

5 
53 

12 

1 

1 
1 

35 

Annual  Letter  

Reoort  of  Course  Chanoes                                                            

45/60 
45/60 

Dated:  October  10,  2001 
Nancy  E.  Cheal, 

Acting  Assonate  Dirt'ctor  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Do(..  01-259,S1  Filed  10-l.i-Ol.  8  45  nml 
aiLUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KA,  Office  of  the  Assistant 
Secretary  for  Children  and  Families 
(OAS)  as  last  amended  January  2,  1998 
(63  FR  81-87)  and  Chapter  KP,  Office  of 
the  Deputy  Assistant  Secretar\'  for 
Administration  (ODASA)  as  last 
amended  Febmarv  27,  2001  (66  FR 
12525-28)  and  April  9,  2001  (66  FR 
18487).  This  notice  realigns  the 
Executive  Secretariat  Office  from  the 
Office  of  the  Deputy  Assistant  Secretary 
for  Administration  to  the  Office  of  the 
Assistant  Secretary  for  Children  and 
Families. 

These  Chapters  are  amended  as 
follows: 

I.  Chapter  KA,  Office  of  the  Assistant 
Secretary'  for  Children  and  Families. 

A.  Delete  KA.IO  Organization  in  its 
entirety  and  replace  with  the  following: 

KA.io  Organization.  The  Office  of  the 
Assistant  Secretary  for  Children  and 
Families  is  headed  by  the  Assistant 
Secretary  who  reports  directly  to  the 
Secretary  and  consists  of:         • 
— The  Office  of  the  Assistant  Secretary 

(KA). 
— President's  Committee  on  Mental 

Retardation  Staff  (KAD). 
— The  Executive  Secretariat  Office 

(KAF). 

B.  Amend  KA.20  Functions  to  add  the 
following  new  paragraph:  ^ 

C.  The  Executive  Secretariat  Office 
(ExecSec)  ensures  that  issues  requiring 
the  attention  of  the  Assistant  Secretar\'. 
Deputy  Assistant  Secretaries  and/or 


executive  staff  are  addressed  on  a  tiraelv 
and  coordinated  basis  and  facilitates 
decisions  on  matters  requiring 
immediate  action  including  White 
House.  Congressional  and  Secretarial 
assignments.  The  Office  serves  as  the 
ACF  liaison  with  the  HHS  Executive 
Secretariat.  It  receives,  assesses  and 
controls  incoming  correspondence  and 
assignments  to  the  appropriate  ACF 
component(s)  for  response  and  action 
and  provides  assistance  and  ad\ice  to 
ACF  staff  on  the  development  of 
responses  to  correspondence  The  Office 
provides  assistance  to  .*\CF  staff  on  the 
use  of  the  controlled  correspondence 
system.  The  Office  coordinates  and/or 
prepares  congressional  correspondence, 
and  tracks  development  of  periodic 
reports  and  facilitates  departmental 
clearances.  The  Director  of  the 
Executive  Secretariat  Office  serves  as 
the  Freedom  of  Information  Act  Officer 
for  ACF  and  coordinates  hot  line  calls 
received  by  the  Office  of  Inspector 
General  and  the  General  Accounting 
Office  relating  to  ACF  operations  and 
personnel 

II.  Chapter  KP.  Office  of  the  Deputy 
Assistant  Secretary  for  Administration 

A.  Delete  KP.OO     Mission  in  its 
entirety  and  replace  with  the  following: 

KP.OO     Mission  The  Deputy 
Assistant  Secretary  for  Administration 
serves  as  principal  advisor  and  counsel 
to  the  Assistant  Secretar\'  for  Children 
and  Families  on  all  aspects  of  personnel 
administration  and  management, 
information  resource  management, 
financial,  grants  policy  and 
procurement  issues,  staff  development 
and  training  activities,  organizational 
development  and  organizational 
analysis,  administrative  services  and 
facilities  management  and  state  s\  stems 
policy.  Oversees  the  ACF  Equal 
Employment  Opportunitv  and  i.ivA 
Rights  program  and  all  special 
initiatives  activities  for  ACT 

B  Amend  KP.IO     Organization  to 
delete  "Executiye  Secretariat  Office 
(KPG).' 

C,  Amend  KP.20     Functions  to  delete 
paragraph  G,  in  its  entirety. 

Dated:  .Septemlier^H    21)1)1. 
Wade  F.  Horn,        -W  '  -♦ 

.■\ssislanl  SeiTflnn  lor  Children  and  Families. 

IFR  D(i( ,  Ul-2'>')9fS  Filed  1(1-1'.-*))    H45amj 

WLUNG  COOe  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No  01N-0437] 

Agency  Information  Collection 
Activities;  Proposed  Collection 
Comment  Request:  New  Animal  Drugs 
for  Investigational  Use 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
.administration  (FDA)  is  announcing  an 
opportunit\  fur  [ui  he  comment  on  the 
proposed  (  ulleclion  of  certain 
information  by  the  agency.  Under  the 
Paperwork,  Reduction  Act  of  1995  (the 
PRAl.  Federal  agencies  are  required  to 
publish  nntice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  i  <  ile-:  n.  n  of 
information,  and  to  .ill()\\  dO  dn\s  for 
public  comment  in  respunse  to  the 
notice.  This  notu  i-  sdhr  n-  (   irnments  on 
reporting  and  reLuidkeepinv; 
requirements  for  new  animal  drugs  for 
in\estigatinnal  use 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  b\  December  17,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www  accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
headine  of  this  diK  ument 
FOR  FURTHER  INFORMATION  CONTACT; 
Denver  PrevieN    ( )ffi(  <  :  d  in!'  irniation 
Resoun  ts  Maii.tgement  (HFA-250). 
Food  and  Drug  .administration,  5600 
Fishrr^  l.aiu'.  Rockville.  MD  20857. 
^()^-H2"-  i4"2 

SUPPLEMENTARY  INFORMATION:  Under  the 
PR  A  (44  U.S.C.  3501-3520),  Federal 
d\\^".■\(  K's  must  obtain  approval  from  the 
{)ffi(  r   if  Management  and  Budget 
(OMH   for  each  collection  of 
iii)orni<itinn  tho\'  rnndiirt  or  sponsor. 
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Collection  of  information  is  defined  in 
44  U.S.C  3502(3)  and  5  TFR  1320  3  (c) 
and  includes  agency  requ^^sts  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  partv  Sectnin 
3506(c)(2)(A)  of  the  PR.-\  (44  US.r,. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-dav  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  c:ollection  of  information. 
before  submitting  the  collection  to  OMB 
for  approval  To  complv  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document 

With  respect  to  the  following 
collection  of  information,  FD.-\  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessdr%' 
for  the  proper  performance  of  FDA's 
functions,  including  whether  th*" 
information  will  hav*-  practical  utility: 
(2)  the  dccuracv  of  FDA's  estimati'  of  the 
burden  of  the  proposed  coUectirm  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(31  wavs  to  enhance  the  quality,  utility, 
and  clarity  of  the  infcjrmation  to  be 


(   mUm  t"ii,  and  14)  wavs  to  minimize  the 
i)uriit'ii  nf  the  ( r)llection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology 

New  Animal  Drugs  for  Investigational 
Use— 21  CFR  Part  511  (O.MB  Control 
Number  OfllO-  0117) — Extension 

FDA  has  the  responsibility  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  for  approval  of  new  animal 
drugs.  .Section  512())  of  the  act  (21 
U.S,C.  360b())),  authorizes  FD,^  to  issue 
regulations  relating  to  the 
investigational  use  of  new  animal  drugs. 
The  regulations  setting  forth  the 
conditions  for  investigational  use  of 
new  animal  drugs  have  been  codified  at 
part  511  (21  CiFR  part  511).  A  sponsor 
must  submit  to  FD.-\  a  notice  of  claimed 
investigational  exemption  (INAD). 
before  shipping  the  new-  animal  drug  for 
clinical  tests  in  animals.  The  INAD  must 
contain,  among  other  things,  the 
following  specific  information:  (1) 
Identity  of  the  new  animal  drug,  (2) 
labeling,  (3)  statement  of  cf)mpliance  of 
any  nonclinical  laboratorv*  studies  with 
good  laboratory  prac:tices,  (4)  name  and 


address  of  each  clinical  investigator,  (5) 
the  approximate  number  of  animals  to 
be  treated  or  amount  of  new  animal 
drug(s)  to  be  shipped,  and  (6) 
information  regarding  the  use  of  edible 
tissues  from  investigational  animals. 
Part  511  also  requires  that  records  be 
established  and  maintained  to 
document  the  distribution  and  use  of 
the  investigational  drug  to  assure  that  its 
use  is  safe,  and  that  distribution  is 
controlled  to  prevent  potential  abuse. 
The  agency  utilizes  these  required 
records  under  its  Bio-Research 
Monitoring  Program  to  monitor  the 
validity  of  the  studies  submitted  to  FDA 
to  support  new  animal  drug  approval 
and  to  assure  that  proper  use  of  the  drug 
is  maintained  by  the  investigator. 

Investigational  new  animal  drugs  are 
used  primarily  by  drug  industry  firms, 
academic  institutions,  and  the 
government.  Investigators  may  include 
individuals  from  these  entities  as  well 
as  research  firms  and  members  of  the 
medical  profession.  Respondents  to  this 
collection  of  information  are  the  persons 
who  use  new  animal  drugs 
investigationally. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Sectiop 

No  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

511  1(b)(4) 

190 

6 

1.147                                    8                                9.176 

511  1(b)(5)                               J 

190 

1.5 

287 

140 

40.180 

511  1(b)(6) 

190 

.005 

1 

250 

250 

511  1(b)(8)(ii) 

190  . 

005 

1 

20 

20 

51 1,1  (b)(9) 

190 

.16 

30 

8 

240 

Total 

49.866 

"  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

NO  Of  RecordKee^rs       ^"Xo^reTn^  "^^          '°?icS^'              R^^^r              ^o.al  Hours 

5111(a)(3) 

190 

7.5 

1,434 

9                             12,906 

511  1(b)(3) 

190 

10 

1,912 

1                               1,912 

511  1(b)(7)(ii) 

190 

2 

956 

3.5                           3.346 

511  1(b)(8)(i) 

190 

4 

956 

3.5 

3.346 

Total 

21.510 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimate  of  the  time  required  for 
reporting  requirements,  record 
preparation,  and  maintenance  for  this 
collection  of  information  is  based  on 


agency  communication  with  industry. 
.Additional  information  needed  to  make 
a  final  calculation  of  the  total  burden 
hours  (i  e  the  number  of  respondents. 


the  number  of  recordkeepers.  the 
number  of  INAD  applications  received, 
etc)  is  derived  from  agency  records. 
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Dated;  October  9.  2001. 
.Margaret  M.  Dotzel. 

Assoi  intf  Commissioner  for  Policy. 

IKK  Dor,  l)l-2.=iMIH  Filed  10-1  ^-(11 :  H  4'i  ,iuv 

BILLING  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0266] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Medical 
Device  Registration  and  Listing 


AGENCY:  Fond  and  Druj. 

HHS. 

action:  Notice. 


Admiiu>^trati(in. 


SUMMARY:  The  FiKui  and  Drug 
Administration  (FDAl  is  announrinvi 
that  the  proposed  t  iiUection  of 
information  listed  below  has  been 
submitted  to  the  Officii  of  Management 
and  Budget  (OMB)  for  review  and 
clearan(,e  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES;  Submit  written  romnients  on  the 
colle^ction  of  information  b\  NDvemtiei' 
14. 2001 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
.-\ffairs.  OMB.  New  E.xecutive  Office 
Bldg..  725  17th  St.  N\V..  rm.  10235. 
Washington.  DC  20503.  Attn:  Wendv 
Taylor.  Desk  Officer  for  FDA 
FOR  FURTHER  INFORMATION  CONTACT: 
Pegg\  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5B00 
Fishers  Lane.  Rockvilie.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  I'.S.C.  3507.  FDA 


has  submitted  the  following  projuised 
collection  of  informatuju  tu  OMB  for 
re\iew  and  f  learan(  e. 

Medical  Device  Registration  and 
Listing— 21  CFR  807.22  and  807  31 
(OMB  Control  No.  0910-03871— 
Extension 

Se(  turn  510  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360)  requires  that  manufacturers  and 

initial  importers  engaged  m  th'- 
manufacture,  prep.ir.itiini   piupau.ition, 
(  ompoundmg.  assembh  .  or  processing 
of  medical  de\  ic  es  intended  for  human 
use  and  in  cnmmerc  lal  distribution 
register  their  estahii^liiii'iit-  .ind  list  the 
di'\'ices  the\  m.iiiui.u  tiir>'  w  ith  FDA. 
This  IS  accomplished  by  completing 
FDA  Form  2891  entitled  ■Jniti.il 
Registration  oi  Hex  k  >■  i.si.ifiiiNhment" 
and  FIJ.A  Form  _'H't_'  cniitl.Mi    Medical 
Device  Listing     In  addition,  each  year 
active,  registered  establishments  must 
notifv  FDA  of  changes  to  the  current 
registration  and  device  listing  for  the 
•  'stabhshment    .Anniiai  (  hanges  to 
(  urrent  registration  information  are 
preprinted  on  FD.\  Form  2891a  and  sent 
to  registered  (establishments.  The  form 
must  be  sent  bac  k  to  FDA  »  Clenfer  for 
Devices  and  Radiological  Health,  even  if 
no  (hanges  ha\e  occurred.  Changes  to 
listing  information  are  submitted  on 
Form  2892.  On  August  14   2001,  all 
hospitals  who  reprocess  sinL;!!^  nse 
devices  will  be  recjuired  1'    r'U-N  r  aii(J 
list  their  a(  ti\ifies.  Under  the  Food  and 
Drug  -Administration  Mo(ferni2ation  Act 
of  1997.  foreign  manufa(  turers  are  now 
required  to  register  their  establishments 
and  list  th(Mr  devices,  but  foreign 
registration  and  listing  will  be  covered 
under  a  separate  information 
requirement.  FDA  will  also  accept 
voluntarv  n^gistration  and  listings  from 
firms  not  ( oM^red  abo\e  that  wish  to  be 
registered  uith  FI).\ 


!n  .!ii(iition.  under  5  bU7.Jl  ul  ^-FK 
H(i"  r.  :,  each  owner  or  operator  is 
rf  >]ii;i'  i  to  maintain  a  historical  file 
coiiUiiung  the  labeling  and 
advertisements  in  use  on  the  date  of 
initial  listing,  and  in  use  after  October 
10,  1978,  but  before  the  date  of  initial 
listing.  The  owner  or  operator  must 
maintain  in  the  historical  file  any 
labeling  or  advertisements  in  which  a 
material  change  has  been  made  anytime 
after  initial  listing,  but  may  discard 
labeling  and  advertisements  from  the 
file  3  years  after  the  date  of  the  last 
shipment  of  a  discontinued  device  by  an 
owner  or  operator.  Along  with  the 
recordkeeping  requirements  above,  the 
owner  or  operator  must  be  prepared  to 
submit  to  FDA  all  labeling  and 
advertising  mentioned  above 
(§  807.31(e)). 

The  information  collected  through 
these  provisions  is  used  by  FDA  to 
identify  firms  subject  to  FDA's 
regulations  and  is  used  to  identify 
geographic  distribution  in  order  to 
effectively  allocate  FDAs  field 
resources  for  these  inspections  and  to 
identify'  the  class  of  the  device  that 
determines  the  inspection  frequency. 
When  complications  occur  with  a 
particular  device  or  component, 
manufacturers  of  similar  or  related 
devices  can  be  easily  identified. 

The  likely  respondents  to  this 
information  collection  will  be  domestic 
establishments  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  assembly,  or  processing 
of  medical  devices  intended  for  human 
use  and  commercial  distribution. 

In  the  Federal  Register  of  July  6.  2001 
(hh  FR  35642).  the  agency  requested 
comments  on  the  proposed  collection  of 
information.  No  comments  were 
received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Year  i  Annual  Reporting  Burden^ 


21  CFR  Section 

FDA  Form 

No  of 
Respondents 

Annual 

Trequency  per 

Response 

Total  Annual 
Responses 

1 

Hours  per 
Response 

Total  Hours 

807  22(a) 

Form  2891  Initial  Establish- 
ment Registration 

2  045 

1 

2.045 

025 

511 

807  22(a)  (hospital  reuse 

Form  2891  Initial  Establish- 

2 000 

1 

2000 

025 

soo 

manufacturers) 

ment  Registration 

807  22(b) 

Form  2892  Device  Listing— 
initial  and  updates 

3  450 

1 

3.450 

050 

1,725 

807  22(b)  (hospital  reuse 

Form  2892  Device  Listing— 

2  000 

10 

20.000 

050 

10  000 

manufacturers) 

initial  and  updates 

807  22(a) 

Form  2891(a)— Registration 
Update 

16  500 

1 

16,500 

0.25 

4.125 

807  31(e) 

200 

1 

200 

0.50 



100 

Total  year  1  burden  hours 

16.961 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associatec]  with  this  collection  of  information. 
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Table  2.— Estimated  Subsequent  Years  Annual  Reporting  Burden^ 


21  CFR  Section 

FDA  Form 

No   of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

807  22(3) 
807  22(b) 
807  22(a) 
807  31(e) 

Form  2891  initial  Establish- 
ment Registration 

Fonn  2892  Device  Listing— 
initial  and  updates 

Form  2891  la) — Registration 
Update 

1 

2  245 

3  650 
18  500 

200 

1 

1 
1 
1 

2,245 

3,650 

18,500 

200 

0.25 
0.50 
0.25 
0.50 

561 

1.825 

4,625 

100 

Total  year  2  and  year  3 
burden  hours 

7.111 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  3.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No   of 
Recordkeepers 


Annual  Frequency  per 
Recordkeeper 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


807  31 

Total  burden  hours 


9,900 


10 


99,000 


0.50 


49,500 


49,500 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  o1  information 


This  year  s  submission  has  broken  out 
annual  costs  into  two  distinct  phases, 
and  the  tables  above  summarized  the 
estimated  annual  reporting  burden 
hours  for  medical  device  establishments 
to  report  in  compliance  with  the 
provisions  imposed  by  this  regulation 

Hospital  Reprocessing  of  Single-Use 
Medical  Devices 

On  August  14,  2001,  hospitals  who 
reprocess  single-use  devices  will  be 
required  to  register  their  establishments 
and  list  those  devices  they  reprocess 
FDA  has  estimated  that  there  will  be 
approximately  2,000  such 
establishments  that  will  fall  into  this 
category  The  first  year  of  the 
requirement  will  cause  a  one-time  bolus 
of  information  to  be  submitted.  FD.'\  hds 
separated  the  burden  estimates  into  two 
tables  to  indicate  year  1  (table  1  of  this 
document)  and  subsequent  year's 
estimates  (table  2  of  this  document) 
Yeai  1  will  include  burden  hours  based 
on  this  bolus  of  submissions  during  the 
first  year  and  subsequent  vear  s 
estimates  will  indicate  an  adjustment 
for  the  new  registrants  for  year  2  and 
beyond 

Burden  Hour  Explanation 

The  annual  reporting  burden  hours  tn 
respondents  for  registering 
establishments  and  listing  de\.i(  es  is 
estimated  to  be  16.961  hours,  and 
recordkeeping  burden  hours  for 
respondents  is  estimated  tn  be  49..S()0 
hours  The  estimates  cited  in  the  fable-. 
above  are  based  primarih  upon  the 
annual  FDA  accomplishment  report, 


which  includes  actual  FDA  registration 
and  listing  figures  from  fiscal  year  (FY) 
2000  These  estimates  are  also  based  on 
FDA  estimates  of  FY  2000  data  from 
current  systems,  conversations  with 
industry  and  trade  association 
representatives,  and  from  internal 
review  of  the  documents  referred  to  in 
the  previous  tables 

According  to  21  CFR  part  807.  all 
owners/operators  are  required  to  list, 
and  establishments  are  required  to 
register  Each  owner/operator  has  an 
average  of  two  establishments, 
according  to  statistics  gathered  from 
FDA's  registration  and  listing  database. 
The  database  has  16,500  active 
establishments  listed  in  it.  Based  on 
past  experience,  the  agency  anticipates 
that  approximatelv  4.045  registrations 
will  be  processed  during  the  first  year 
(because  of  hospitals  who  reprocess 
single-use),  and  2.045  registrations 
thereafter.  The  agency  also  anticipates 
that  approximateh  5.450  initial  and 
update  device  listings  will  be  submitted 
the  first  vear  (due  to  hospitals  who 
reprocess  single-use  devices),  and  3,450 
thereafter  FDA  anticipates  reviewing 
200  historical  files  annuallv   Finallv, 
be(  ause  initial  importers  (currently 
estimated  at  6.200)  do  not  have  to 
maintain  historical  files  and  because  of 
the  addition  of  2.000  hospitals  who 
reprocess  single-use  medical  devices, 
FD.-\  estimates  that  the  number  of 
recordkeepers  required  to  maintain  the 
initial  hi-itnru  al  information  will  be 
y,900 


Dated:  October  9.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy 

|FR  Doc  01-25920  Filed  10-15-01,  845  ami 

BtLUNG  COO£  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0267] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Medical 
Device  Labeling  Regulations 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  November  15.  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  0MB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington.  DC  20503.  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Device  Labeling— 21  CFR  Parts 
800,  801,  and  809 

Section  502  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352),  among  other  things,  establishes 
requirements  that  the  label  or  labeling  of 
a  medical  device  must  meet  so  that  it  is 
not  misbranded  and  subject  to 
regulatory  action.  Certain  of  the 
provisions  of  section  502  of  the  act 
require  that  manufacturers,  importers, 
jmd  distributors  of  medical  devices 
disclose  information  about  themselves 
or  their  devices  on  the  labels  or  labeling 
of  the  devices.  Section  502(b)  of  the  act 
requires  tbat,  if  the  device  is  in  a 
package,  the  label  must  contain  the 
name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  and 
an  accurate  statement  of  the  quantity  of 
the  contents.  Section  502(f)  of  the  act 
provides  that  the  labeling  of  a  device 
must  contain  adequate  directions  for 
use.  FDA  may  grant  an  exemption  from 
the  adequate  directions  for  use 
requirement,  if  FDA  determines  that 
adequate  directions  for  use  are  not 
necessary  for  the  protection  of  the 
public  health. 

FDA  regulations  in  parts  800,  801. 
and  809  (21  CFR  parts  800,  801 ,  and 
809)  require  manufacturers,  importers, 
and  distributors  of  medical  devices  to 
disclose  to  health  professionals  and 
consumers  specific  information  about 
themselves  or  their  devices  on  the  label 
or  labeling  of  their  devices.  FDA  issued 
these  regulations  under  the  authority  of 
sections  201 ,  301 ,  502,  and  701  of  the 
act  (21  U.S.C.  321,  331,  352,  and  371). 
Most  of  the  regulations  in  parts  800, 
801,  and  809  derive  from  the 
requirements  of  section  502  of  the  act, 
which  provides,  in  part,  that  a  device 
shall  be  misbranded  if,  among  other 
things,  its  label  or  labeling  fails  to  bear 
certain  required  information  concerning 
the  device,  is  false  or  misleading  in  any 
particular,  or  fails  to  contain  adequate 
directions  for  use. 

Sections  800.10(a)(3)  and  800.12(c) 
require  that  the  label  of  contact  lens 
cleaning  solutions  contain  a  prominent 
statement  alerting  consumers  to  the 
tamper-resistant  feature  required  by 
§800.12. 


Section  800.10(b)(2)  requires  that  the 
labeling  of  liquid  ophthalmic 
preparations  packed  in  multiple-dose 
containers  include  information  as  to 
duration  of  use  and  necessary  warnings 
to  afford  adequate  protection  from 
contamination  during  use. 

Section  801.1  requires  that  the  label  of 
a  device  in  package  form  contain  the 
name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor 

Section  801.5  requires  that  the 
labeling  of  devices  include  directions 
under  which  the  layman  can  use  d 
device  safely  and  for  the  purposes  for 
which  it  is  intended  Section  801  4 
defines  intended  use.  Where  necessary, 
the  labeling  should  include:  (1) 
Statements  of  all  conditions,  purposes. 
or  uses  for  which  the  device  is  intended, 
unless  the  device  is  a  prescription 
device  subject  to  the  requirements  of 
§801.109;  (2)quantity  of  dose,  (3) 
frequency  of  administration  or 
application:  (4)  duration  of 
administration  or  application.  (5)  time 
of  administration,  e.g.,  in  relation  to 
meals,  onset  of  symptoms,  etc  ;  (6)  route 
of  method  or  application;  and  (7) 
preparation  for  use 

Section  801  61  requires  that  the 
principal  display  panel  of  an  over-the- 
counter  device  in  package  form  must 
include  a  statement  of  the  identity  of  the 
device.  The  statement  of  the  identity  of 
the  device  must  include  the  common 
name  of  the  device  followed  by  an 
accurate  statement  of  the  principal 
intended  actions  of  the  device 

Section  801.62  requires  that  the  label 
of  an  over-the-counter  device  in  package 
form  must  include  a  declaration  of  the 
net  quantity  of  contents.  The  label  must 
express  the  net  quantity  in  terms  of 
weight,  measure,  numerical  count,  or  a 
combination  of  numerical  count  and 
weight,  measure,  or  size. 

Section  801  109  establishes  labeling 
requirements  for  prescription  devices  A 
prescription  device  is  defined  as  a 
device  which,  because  of  its  potentiality 
for  harmful  effect,  or  the  method  of  its 
use.  or  the  collateral  measures  necessar\ 
to  its  use  is  not  safe  except  under  the 
supervision  of  a  practitioner  licensed  by 
law  to  use  the  device  and,  therefore  for 
which  adequate  directions  for  use  by  a 
lay  person  cannot  be  developed 

Labeling  must  include  information  for 
use,  including  indications,  effects, 
routes,  methods,  and  frequency  and 
duration  of  administration,  and  any 
relevant  hazards,  contraindications,  sid^ 
effects,  and  precautions  under  which 
practitioners  licensed  by  law  to 
administer  the  device  can  use  the  dpvice 
safely  and  for  the  purpose  which  it  is 
intended,  including  all  purposes  for 
which  it  is  advertised  or  represented 


Sef  fion  801  1 10  establishes  a  labeling 
requirement  for  a  prescription  device 
delivered  to  the  ultimate  purchaser  or 
user  upon  lh>'  prescription  of  a  licensed 
practitioner  The  device  must  be 
accompanied  by  labeling  bearing  the 
name  and  address  of  the  licensed 
practitioner  and  the  directions  for  use 
and  (.autu)nar\  ststenifnts,  if  any, 
contained  in  the  order 

Section  801  405(b)  establishes 
iabeling  requirements  for  articles 
intended  for  lay  use  in  repairing  and 
refitting  dentures 

Section  801, 4 10(f)  requires  tliat 
results  of  impact  tests  and  description  of 
the  test  method  and  apparatus  be  kept 
for  a  period  of  3  years. 

Section  801.42'0(c)  requires  that  the 
manufacturer  or  distributor  of  the 
hearing  aid  develop  a  user  instructional 
brochure,  which  accompanies  the 
device  and  is  provided  to  the  user  by 
the  dispenser  of  the  hearing  aid. 

Sec:tion  801  421(b)  requires  that  the 
hearing  aid  dispenser  provide  the  user 
a  copy  of  the  user  instructional 
brochure 

Section  801 .421(c)  requires  the 
hearing  aid  dispenser  to  provide,  upon 
request,  to  the  purchaser  of  any  hearing 
aid  dispensed  a  copy  of  the  a  user 
instructional  brochure  or  the  name  and 
address  of  the  manufacturer  of 
distributor  from  whrim  the  hr"(  hurt- 
may  be  obtained 

Section  801  421(d)  requires  the 
hearing  aid  dispenser  to  retain  for  3 
years  from  the  time  of  dispensing  copies 
of  all  physician  statements  or  any 
waivers  of  medical  evaluation. 

Section  801  435(b)  requires  condom 
manufacturers  to  include  an  expiration 
date  in  the  labeling  of  the  condom.  The 
manufacturer  must  support  the 
expiration  date  bv  data  from  quality 
control  tests 

Section  H09  10(a)  and  (b)  provide 
labeling  requirements  for  in  vitro 
diagnostic  products  including  the  label 
and  a  package  insert 

.Section  804  l(){d)  provides  that 
labeling  for  general  purpose  laboratory 
reagents  ma\'  be  exempt  from  the 
labeling  requirements  in  809  10(a)  and 
(b)  under  certain  conditions. 

Section  809  10(e)  requires 
manufacturers  of  anai>1e  specific 
reagents  (ASRs)  include  specific 
information  m  their  labeling. 

Seition  809.10(f)  requires  that 
labeling  for  over-the-counter  test 
collection  systems  for  drugs  of  abuse 
testing  include  specific  information  in 
their  labeling 

Section  809.30(d)  requires  that 
manufac  turers  of  ASRs  assure  that 
advertising  and  promotional  materials 
for  .ASRs  I  ontain  spt^rifir  information. 
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These  estimates  are  based  on  FD.As 
registration  and  listing  database  for 
medical  device  establishments,  agen*  v 
communications  with  industrv.  and 
FDA's  knowledge  of  and  experience 
with  device  labeling.  We  have  not 
estimated  a  burden  for  those 
requirements  where  the  information  tn 
be  disclosed  is  information  that  has 
been  supplied  by  FDA.  Also,  we  have 
not  estimated  a  burden  for  that 
information  that  is  disclosed  to  third 


parties  as  a  usual  and  customary  part  of 
a  medical  device  manufacturer, 
(iistnbutnr,  <ir  importer's  normal 
business  activities.  We  do  not  include 
dnv  burtien  fnr  time  that  is  spent 
designing  labels  to  improve  the  format 
or  presentation. 

From  its  registration  and  listing 
databases.  FDA  has  determined  that 
there  are  approximatelv  20.000 
registered  device  establishments  About 
J, 000  of  these  arf^  distributing  over-the- 


counter  devices.  About  18.000  are 
distributing  prescription  devices.  About 
1,700  establishments  are  distributing  in 
vitro  diagnostic  products. 

In  the  Federal  Register  of  fulv  1 1 , 
2001  (66  FR  36285),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

800.1G(a)(3)  and  800  12(C) 

4 

10 

40 

1 

40 

80010(b)(2) 

4 

10 

40 

40 

1,600 

801  1 

20,000 

3.5 

70,000 

01 

7,000 

801  5 

2,000 

3.5 

7,000 

22.35 

156,450 

801  61 

1,000 

3.5 

3,500 

1 

3,500 

801  62 

200 

5 

1,000 

1 

1,000 

801  109 

18,000 

3.5 

63,000 

1777 

1,119,510 

801  110 

10,000 

50 

500,000 

0.25 

125,000 

801  405(b) 

40 

1 

40 

4 

160 

801  420(c) 

40 

5 

200 

40 

8,000 

801  421(b) 

10,000 

160 

1,600.000 

030 

480,000 

801  421(c) 

10,000 

5 

50,000 

017 

8,500 

801  435 

45 

1 

45 

96 

4,320 

809  10(a)  and(b) 

1.700 

6 

10.200 

80 

816,000 

809  10(d) 

300 

2 

600 

40 

24,000 

809  10(e) 

300 

25 

7.500 

1 

7,500 

809  10(f] 

20 

1 

20 

100 

2,000 

809  30(d) 

300 

25 

7.500 

1 

7,500 

Total 

2.772,080 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No  of  ;  Annual  Frequency  per      -,      ,  .  ,  opcnrrtci  ^°^^^  P®^ 

Recordkeepers     |        Recordkeeping  '  °'^'  '^"""a'  necoros         Recordkeeper 


Total  Hours 


801  410(f) 

30 

769.000 

23,070,000 

, 1 

0.0008 

19,225 

801  421(d) 

j           9900 

162  160 

1  600.000 

025 

400,000 

Total 

419.225 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


These  estimates  are  based  on  FD.-\  s 
registration  and  listing  database  for 
medical  device  establishments,  agencv 
communications  with  industrv.  and 


FDA  s  knnwledge  of  and  experience 
with  device  labeling.  We  have  not 
estimated  a  burden  for  those 
requirements  where  the  information  to 


be  disclosed  is  information  that  has 
been  supplied  by  FDA,  Also,  we  have 
not  estimated  a  burden  for  that 
infonnation  that  is  disclosed  to  third 
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parties  as  a  usual  and  customary  part  nf 
a  medical  device  manufacturer, 
distributor,  or  importer's  normal 
business  activities.  We  do  not  include 
any  burden  for  time  that  is  spent 
designing  labels  to  improve  the  format 
or  presentation. 

Reporting 

FDA  believes  that  the  labeling 
requirements  of  §§  800.10(a)(3)  and 
800.12(c)  impose  a  minimal  burden.  The 
label  must  alert  consumers  as  to  the 
tamper-resistant  feature  of  the 
packaging.  Four  establishments  label  40 
different  versions  of  contact  lens 
cleaning  solutions.  Each  manufacturer 
would  most  likely  have  a  similar 
tamper-resistant  feature  for  each  of  their 
products.  FDA  believes  that  1  hour  per 
product  is  a  reasonable  estimate. 

These  same  four  establishments 
would  be  subject  to  the  requirements  of 
§  800.10(b)(2).  FDA  estimates  that  it 
would  take  each  establishment 
approximately  40  hours  per  year/per 
device  to  develop  and  revise,  when 
necessary,  the  labeling  required  by  this 
section. 

The  requirements  of  §  801.1  also 
impose  a  minimal  burden.  This  section 
only  requires  the  manufacturer,  packer, 
or  distributor  of  a  device  to  include 
their  name  and  address  on  the  labeling 
of  a  device.  Obviously,  this  is 
information  readily  available  to  the 
establishment  and  easily  supplied.  From 
its  registration  and  listing  databases, 
FDA  estimates  that  there  are  20.000 
establishments  that  distribute 
approximately  70,000  devices. 

Section  801.5  requires  adequate 
directions  for  lay  use  of  a  device.  This 
applies  to  over-the-counter  devices.  It 
does  not  apply  to  devices  dispensed 
upon  the  prescription  of  a  health 
professional  for  use  by  a  lay  person. 
Section  801.110  applies  to  labeling  for 
those  devices.  Many  of  the  devices  that 
fall  into  this  category  would  be  fairly 
simple  types  of  devices  (dental  floss,  ice 
bags,  canes,  and  crutches)  that  would 
require  minimal  labeling.  On  the 
average.  FDA  estimates  that 
approximately  half  of  these  devices 
would  require  minimal  labeling  with  a 
burden  of  5  hours  per  year/per  device 
(3,500  X  5  =  17,500)  and  that  the  other 
half  would  require  an  expenditure  of 
approximately  40  hours  per  device/per 
year  (3,500  x  40  =  140,000). 

The  requirements  of  §801.61  apply  to 
over-the-counter  devices  in  package 
form.  FDA  estimates  that  there  are  1,000 
establishments  distributing  3,500  types 
of  these  devices.  FDA  estimates  that 
including  the  statement  of  identity  in 
the  labeling  for  these  types  of  devices 


would  require  no  more  than  1  hour  pt>r 
type  of  device 

The  requirements  of  ^5  801  .fi2  also 
apply  to  over-the-counter  devices  in 
package  form.  Again.  FD.\  estimates  that 
this  is  a  minimal  requirpment  that 
imposes  a  burden  of  no  more  than  1 
hour  per  year/ per  device. 

The  requirements  of  §  801  1 09  apply 
to  prescription  devices  to  be  used  bv  oi 
on  the  order  of  a  health  care 
professional  The  rule  requires  that  the 
labeling  provide  adequate  directions  for 
use  by  health  care  professionals  but 
exempts  establishments  from  this 
requirement  for  devices  for  which  thf 
directions,  hazards,  warnings,  and  other 
information  are  well  known  to  health 
care  professionals.  FDA  estimates  that 
there  are  18,000  manufacturers 
distributing  63.000  such  types  of 
devices.  FDA  estimates  that 
approximately  90  percent  of  these 
devices  are  of  the  type  that  would 
require  minimal  labeling  information. 
e.g.,  surgical  instruments  well  known  to 
the  health  professional  These  would 
require  about  10  hours  per  year  to 
develop  the  labeling.  The  other  10 
percent  of  these  devices  would  require 
somewhat  more  detailed  labeling 
information,  FDA  estimates  that  firms 
would  expend  about  80  hours  per 
device/per  year  to  develop  the  labeling 
The  weighted  average  hourly  burden  per 
device/per  year  would  be  17  77  hours 
The  annual  burden  then  would  be 
1.119,510  hours  (63,000  x  17  77) 

Section  801.110  applies  to  the 
dispensing  of  a  prescription  device  to  a 
lay  person  by  a  health  care  professional 
FDA  assumes  that  the  manufacturer  or 
distributor  would  provide  this 
information  to  a  pharmacy  or  medical 
equipment  supplier  who  would  pass  it 
on  to  the  patient  The  information 
would  be  readily  available  to  the 
manufacturer  or  distributor  and  could 
be  quickly  passed  on  to  the  patient   FDA 
estimates  that  there  are  approximateh 
10,000  retail  facilities  dispensing 
500.000  such  devices  per  vear  P'OA 
estimates  that  a  retail  facility  would 
expend  about  15  minutes  per  device 
processing  this  information  and 
providing  it  to  the  patient  The  total 
annual  burden  would  be  125.000  hours 
(500.000  devices  x  25  hours  per 
device). 

From  its  registration  and  listing 
databases.  FDA  has  determined  that 
there  are  40  establishments 
manufacturing,  packing,  or  distributing 
the  emergency  denture  kits  covered  bv 
§  801  405(b).  The  requirements  of  this 
section  are  rather  simple  FDA  estimates 
that  it  will  take  each  establishment  4 
hours  per  device/per  year  to  meet  these 
requirements. 


In  estimating  the  burden  tor  the 
requirement  of  preparing  a  user 
instructional  brochure  as  required  by 
§  801.420(c).  FDA  determined  that  there 
were  40  manufacturers  of  hearing  aids 
in  the  Unites  States  and  that  the  average 
manufacturer  developed  5  new  models 
requiring  a  brochure  each  year.  FDA 
also  determined  that  the  manufacturer 
expended  approximately  40  hours 
developing  each  brochure.  This  results 
in  an  annual  burden  of  8.000  hours  for 
this  requirement  (40  manufacturers  x  5 
brochures  x  40  hours). 

Under  provisions  of  §  801 .421(b),  FDA 
estimates  that  there  are  approximately 
10.000  hearing  aid  dispensers  who 
distribute  1 .600.000  hearing  aids  each 
\  ear  For  all  such  sales,  the  dispenser 
must  provide  the  prospective  user  a 
copy  of  the  user  instructional  brochure 
and  the  opportunity  to  read  and  review 
the  contents  with  him  or  her  orally,  or 
in  the  predominate  method  of 
communication  used  during  the  sale. 
FDA  estimates  that  this  exchange  will 
involve  18  minutes  (0.3  staff  hours) 

FD.^  estimates  that  approximately 
10.000  hearing  aid  dispensers  and 
manufacturers  will  provide  copies  of  the 
user  instructional  brochure  to  any 
health  care  professional,  user,  or 
prospective  user  who  requests  a  copy 
under  §801  421(c)  FDA  estimates  that 
ea(  h  of  these  10  000  firms  will  receive 
dppro.ximatelv  5  requests  per  year.  FDA 
estimates  that  the  firm  will  require 
about  10  minutes  (17  staff  hours)  to 
complete  each  request  The  effort 
consists  of  the  hearing  aid  manufacturer 
or  distributor  or  hearing  aid  dispenser 
locating  the  appropriate  brochure  and 
mailing  it  to  the  requester.  Thus,  the 
total  burden  for  this  collection  is  8,500 
hours  (10,000  firms  x  5  requests  per  year 
\   1  7  staff  hours). 

Through  its  registration  database, 
FDA  determined  that  there  are 
approximately  45  manufacturers  of 
condoms  that  would  have  to  provide  the 
labeling  required  by  §  801.435.  FDA 
then  determined  that  it  would  take  a 
manufacturer  10  staff  hours  to  check  the 
individual  data  points  that  it  needs  to 
check  in  order  to  complete  the  tests. 
Based  upon  comments  from 
manufacturers  in  response  to  the 
proposed  rule,  FDA  estimated  that  it 
would  take  each  manufacturer 
approximately  96  hours  per  year  to 
I  oriipleie  the  tests  required  to  establish 
•ui  IX pi  rat  ion  date  for  their  condom. 
Thus,  the  total  burden  is  4.320  hours  (45 
manufacturers  x  96  hours) 

From  its  registration  and  listing 
databases.  FDA  has  determined  that 
there  are  1.700  establishments 
distributing  10,200  devices  subject  to 
the  labeling  requirements  of  §809. 10(a) 
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and  fb)  FDA  estimates  that,  for  t^ch  nt 
these  devices,  an  establishment  would 
expend  approximately  80  hours  per 
year/per  device  de\'ploping  and  revisine 
the  labeling.  This  would  make  th^ 
annual  burden  816,000  hours. 

From  its  registration  ami  listing 
databases.  FDA  has  determined  that 
there  are  appro\imatel\   -iOO 
establishments  engaged  in  the 
manufacture  and  distribution  of 
approximateh  600  general  purpose 
laboraton,'  reagents  subject  to  the 
labeling  requirements  in  1^809. 10(d), 
FDA  estimates  that  these  establishments 
would  expend  about  40  hours  per  year/ 
per  de\ice  developing  and  maintaining 
the  labeling  required  bv  this  section 
This  would  result  in  an  annual  burden 
of  24,000  hours 

FD.^  estimates  for  each  .A.SR  it  would 
take  approximatelv  1  hour  to  design  a 
new  label  to  conform  with  §  809, 10(e) 
and  approximately  3  hours  to  review  the 
new  label  through  to  chain  of  re\'iew. 
including  legal  and  marketing  people, 
.\s  shown  above.  FD.A  estimates  that  the 
total  hours  to  design/ review  labels  is 
approximately  100  hours  per 
resp(mdent  (2,5  \  4)  The  total  hours  to 
design' review  labels  are  estimated  at 
30.000  (100  x  300),  These  estimates  do 
not  take  into  account  'Himomies  of  scale 
in  designing  and  revising  the  labeling 
on  .^SRs  FD.\  estimates  that  entities 


work  ajipnixiiiiatelv  2")  percent  of  that 
time  astertaining  that  the  labeling  meets 
the  new  requirements.  Consequently. 
FDA  estimates  that  the  total  number  of 
reporting  hour  burden  for  designing/ 
review  of  labeling  is  approximatelv  25 
hours  per  respondent  (100  x  ,25),  FDA 
also  estimates  that  the  total  reporting 
hour  burden  for  ^  KOM  1 0(e)  is 
approximately  7,500  hours. 

Based  upon  di.scussions  with 
manufacturers,  FDA  estimates  that  it 
will  take  manufacturers  of  o\er-the- 
counter  drugs  of  abuse  test  kits 
approximately  40  hours  to  gather  the 
information  required  by  *?809,10(f; . 
another  40  hours  to  design  and  prepare 
the  labeling,  and  an  additional  20  hours 
per  year  to  review  and  revise  the 
labeling,  as  necessar\-.  Thus,  the  total 
burden  hours  for  preparing  and 
reviewing  labeling  will  be  100  hours  per 
manufacturer.  FUA  estimates  that  there 
are  20  manufacturers  of  these  devices. 
This  will  result  in  a  total  burden  of 
2.000  hours 

FDA  estimates  for  each  ASR  it  would 
take  approximately  1  hour  to  rewrite  the 
professional  materials  to  ascertain 
compliance  with  *5  8()q  30(d)   FDA  also 
estimates  it  would  take  approximately  4 
hours  to  review  rewritten  materials 
through  the  chain  of  review,  inc  luding 
legal  and  marketing  people.  As  shown 
above,  FDA  estimates  that  the  total 


number  of  hours  to  rewrite/review 
promotional  materials  is  approximately 
125  hours  per  respondent  (25  x  5),  The 
total  reporting  hours  for  all  ASRs  is 
estimated  at  37,500  (125  x  300).  This 
estimate  does  not  take  into  account 
economies  of  scale.  Often  the 
promotional  materials  are  a  catalogue  of 
products.  FDA  estimates  that  entities 
work  approximately  20  percent  of  that 
time  ascertaining  that  the  promotional 
materials  meet  the  new  requirements. 
Consequently,  FDA  estimates  that  the 
total  number  of  reporting  hour  burden 
for  rewriting/ reviewing  promotional 
materials  is  approximately  25  (125  x 
20)  hours  per  respondent.  FDA 
estimates  that  the  total  reporting  hour 
burden  for  promotional  materials  is 
approximatelv  7.500  (37,500  x  .20). 

Recordkeeping 

The  Vision  Council  of  America 
provided  sales  figures  that  were  used  to 
estimate  the  burden  for  §801. 410(f). 
Beginning  in  1998,  the  vision  industry 
has  experienced  a  steady  but  declining 
growth  rate  of  2,6  percent  for  the 
distribution  of  lenses.  It  is  assumed  that 
this  growth  rate  continued  in  1999  and 
2000,  This  resulted  in  an  increase  in  the 
number  of  eyeglasses  shipped  annually 
to  89  million  lenses  shipped  by  the  year 
2000,  The  following  sales  figures  were 
based  on  the  above  assumptions. 


Table  3  —Annual  Percentage  Sales  in  Eyeglass  Shipments 


Year 

Sales  (Millions) 

Percent  Ctiange                 Eyeglass  Shipments 

1998 

1999                                                 1 

2000 

15  8 
16.2 
16.6 

+2  6=c 
*2  6  % 
+2  6°o 

8451 

86.7 

890 

By  also  assuming  that  the  glass/plastic 
lenses-produced  ratio  remained  as  in 
previous  years  (22  percent  glass  and  78 
percent  plastic),  that  glass  lenses  must 
be  testeci  individually,  and  only  5 
percent  of  the  plastic  lenses  must  bf 
tested,  then  23,070.000  lenses  ^Imulii  be 
tested.  This  figure  was  derived  by  takiiiu 
22  percent  of  89  million  glass  len.se> 
(19.600.000)  and  adding  it  to  5  percent 
of  the  remaining  plastic:  lenses  (5%  x 
69.400.000  =  3,4  70,000), 

Next,  divide  the  total  tests 
(23.070,000)  bv  30  manufacturers  to 
return  the  annual  frequenc\  of 
recordkeeping  figure  of  769,000 
Previously,  FD.\  and  industrv'  experts 
estimated  that,  on  average,  each  test 
c:ould  be  completed  and  rec:orded  in  3 
seconds.  IndustrN',  therefore,  could 
complete  and  record  1,200  tests  per 
hour  It  is  estimated  that  the  total 
burden  for  this  collection  is  19,225 


hours,  which  is  calculated  by  dividing 
the  total  records  figure  (23.070,000)  bv 
tests  per  hour  (1,200)  The  hours  per 
recordkeeper  is  calculated  by  dividing 
the  total  number  of  hours  (19.225)  by 
the  number  of  manufacturers  (30), 

I  'nder  provisions  of  §  801  421(d), 
FDA  estimates  that  lO.OOO  hearing  aid 
dispensers  dispense  1,600,000  hearing 
aids  per  year.  Each  rec:ord  required  by 
4}  801, 421(d)  documents  the  dispensing 
of  a  hearing  aid  to  a  hearing  aid  user, 
FDA  estimates  that  eac  h  recordkeeping 
entr\'  requires  approximatelv  0,25  staff 
hours.  The  tnt.il  burden,  then,  is  400.000 
hours  (1.600.000x0.25). 

Dated:  October  10.  2001. 
Margaret  M,  l>olzel. 
Associate  Commissioner  for  Policy. 
|FR  Oor  m-25q4,3  Filed  10-15-01:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOD-01 86] 

International  Conference  on 
Harmonisation;  Guidance  on  M4 
Common  Technical  Document; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  guidance  entitled  "M4 
Organization  of  the  Common  Technical 
Document  for  the  Registration  of 
Pharmaceuticals  for  Human  Use"  (M4 
CTD),  The  guidance  was  developed 
under  the  auspices  of  the  International 
Conference  on  Harmonisation  of 
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Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  guidance,  which  is  being 
made  available  simultaneously  in  four 
parts  (general  organization,  quality, 
safety,  and  efficacy),  describes  a 
harmonized  format  for  new  product 
applicationfcjincluding  applications  for 
biotechnology-derived  products)  for 
submission  to  the  regulatory  authorities 
in  the  three  ICH  regions  The  M4  CTD 
is  intended  to  reduce  the  time  and 
resources  used  to  compile  applications, 
ease  the  preparation  of  electronic 
submissions,  facilitate  regulatory- 
reviews  and  communication  with  the 
applicant,  and  simplif\'  the  exchange  of 
regulatory  information  among  regulator.- 
authorities. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857;  or  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  NfD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
ww-w.fda.gov/dockets/ecomments. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  See  the  SUPPt-EMENTARY 
INFORMATION  section  of  this  document 
for  electronic  access  to  the  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  For  the 
safety  I  nonclinical  j  components: 
loseph  J.  DeGeorge,  Center  for  Drug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville.  MD 
20857.  301-594-5476. or  David 
Green,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
579).  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852.  301- 
827-5349. 
For  the  quality  components:  Charles 
P.  Hoiberg.  Center  for  Drug 
Evaluation  and  Research  (HFD- 
810),  Food  and  Drug 


Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-594- 
2570.  or  Neil  Goldman.  Center  for 
Biologies  Evaluation  and  Rpsearc;h 
(HFM-20).  Food  and  Dnig 
Administration.  1401  Rockville 
Pike,  Rockville.  MD  20852.  301- 
827-0372. 

For  the  efficacy  Iclmicall  sections: 
Robert  Temple.  Onter  fur  Drug 
Evaluation  and  Research  (HFD-4n), 
Food  and  Drug  Administration, 
9201  Corporate  Blvd  .  Rockville, 
MD  20850,  301-594-6758,  or  Lou 
Marzella.  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
582).  Food  and  Drug 
Administration.  1401  Rockville 
Pike,  Rockville,  MD  20852.  301- 
827-5080 

Regarding  the  ICH  lanet  1  Showalter, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
.administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0864 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  b\ 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientificallv  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identiK  and.  when 
possible,  reduce  differences  in  tp(  hnical 
requirements. 

ICH  was  organized  to  provide  an 
opportunity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  w  ith 
harmonization  among  three  regions:  The 
European  Union,  [apan,  and  the  I  nited 
States,  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceulicdl  Industries 
Associations:  the  Japanese'  Ministrv  of 
Health,  Labor,  and  Welfare,  the  lapanese 
Pharmaceutical  Manufacturers 
Association:  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FD.*.,  and  tin- 
Pharmaceutical  Research  and 
Manufacturers  of  America  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  doc  unientatinn.  is 
provided  by  the  InternatioueiW, 
Federation  of  Pharmaceutical 
Manufacturers  Assoc;iations  (IFPM,-\i 

The  ICH  Steering  C.omnuftee  includes 
representatives  from  each  of  the  ICH 


sponsors  and  the  IFPMA,  as  well  as 
observers  fr  )ni  thf  World  Health 
Organization,  the  Canadian 
Therapeutics  Products  Programme,  and 
the  European  Free  Trade  Area. 

The  IC.H  process  has  achieved 
significant  harmonization  of  the 
tec  hnic  .il  r«'i^uir>'ments  for  the  approval 
of  pharmrti  cluneals  for  human  use  in  the 
three  ICH  regions.  However,  until 
recently,  the  format  of  the  technical 
documentation  in  an  application  to 
market  a  new  medicinal  product  in  the 
three  ICH  regions  had  not  been 
considered  in  the  ICH  process  although 
there  are  substantial  differences  in  the 
organization  of  product  applications  in 
different  parts  of  the  world  ICH. 
therefore,  c  onvpned  three  Expert 
Working  Groups  (with  expertise  in 
quality,  safety,  and  efficacy  of  human 
cirug  and  therapeutic  biological 
products)  to  develop  harmonized 
guidance  for  the  format  of  sections  of  a 
marketing  application  for  a  new 
medicinal  product.  This  effort  is  called 
the  "common  technical  document."  The 
resulting  ICH  guidance  M4  CTD 
describes  an  acceptable  format  for 
applications  for  new  human 
pharmaceuticals  that  (supplemented 
v\ith  regional  particulars)  can  be  used 
for  submission  to  the  regulatory- 
authorities  in  each  of  the  three  ICH 
regions  The  organization  and  format 
guidance  provided  in  the  M4  CTD  is 
intended  tit  be  used  together  with 
iniormatiun  about  the  content  of  an 
application,  which  is  provided  in  other 
1C;H  and  FD.^  guidances 

In  the  Federal  Register  of  February 
11.  2000  (65  FK  "('.4     ! tie  agency 
announced  the  d\<iilat);lity  of  initial 
components  of  the  draft  CTD  guidance 
and  r«|Liested  public  comment. 
Comments  frnm  that  announcement 
were  considered  in  developing  a  draft 
tripartite  guidance,  which  w.-i«-  made 
available  in  the  Federal  Register  of 
.^ugust  24.  2000  (65  I'H  '  :•  .:!).  The 
notic:e  for  the  draft  guidaiiL'_  gave 
interested  persons  an  opportunity  to 
submit  (  Dinmpnts  by  September  30, 
200tt 

To  facilitate  the  process  of  making 
1(  H  guidances  available  to  the  public. 
the  agency  has  changed  its  procedures 
for  publishing  ICH  guidances.  Since 
.^pril  2000,  we  no  longer  include  the 
tivt  I  if  ICH  guidances  in  the  Federal 
Register  Insteid   we  publish  a  notice  in 
th<  Federal  Register  announcing  the 
availability  of  an  IC^H  guidance.  The  ICH 
guidance  is  placed  in  the  docket  and 
can  be  plained  through  nygyf^  agency 
sources  (see  the  ADDRESSES  section  of 
this  document),  Diitt  ,t;.iidances  are  left 
in  their  original  KM  format  Final 
guidances  are  reformatted  and  edited  to 
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conform  to  the  good  guidancp  practices 
(GGP)  style  before  publication 

After  consideration  of  the  comm^'nt^ 
received  and  revisions  to  thp  guidance, 
a  final  draft  nf  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulator^'  agencies  in 
November  2000 

In  accordance  with  FDA'-^  OCP 
regulation  (21  CFR  10  115;,  ICH 
guidance  documents  are  now  being 
called  guidances,  rather  than  guidelines. 

II.  The  Common  Technical  Document 

The  M4  CTD  guidance  describes  a 
harmonized  format  for  new  product 
applications  ''including  applications  tor 
biotechnology-derived  products)  for 
submissirin  to  the  regulatory  authorities 
in  the  three  ICH  regions  The  common 
technical  document  is  intended  to 
reduce  the  time  and  resources  used  to 
compile  applications,  ease  the 
preparation  of  ele<:tronic.  submissions, 
facilitate  regulatorv  re%iews  and 
communication  with  the  applicant,  and 
simplifs'  the  exchange  uf  r''mi|.itorv 
information  among  rfi^ulatnr-v 
authorities 

The  guidaiK  e  addresses  the 
organization  of  information  presented  in 
new  product  applications  VVith 
appropriate  modifications,  the  guidance 
can  also  be  applied  to  abbreviated  or 
other  applu  ations  The  guidance  is  not 
intended  to  indicate  what  studies 
should  be  included,  but  indicates  .iv, 
appropriate  format  for  rlata  that  are 
submitt^'d 

The  cornmnn  tec  hnif  al  do(  uinent 
should  be  viewed  as  the  common  part 
of  a  submission  for  new  products, 
presented  in  a  mridular  fashion  with 
summaries  and  tables.  It  is  intended  that 
one  f)f  the  modules  (module  I)  m  thf 
common  technical  doc  ument  be 
reserved  as  a  region-spe<  ifit  modal*'. 
and  thus  will  not  be  harmonized 


Thf  1  iimmnii  tef  hnical  document 
niiidular  stnu  tur>'  is  envisitmed  as 
shi  iwn  m  the  graphic:  at  the  end  of  this 
nntu  t'  ind  the  following  table  af 
( 1,'nteiits  for  the  document: 

Module  1:  Administrative  Information  and 
Prescribing  Information 

1.1  Table  of  Contents  of  the  Submission 
Including  Module  1 

1.2  Documents  Specific  to  Each  Region  (for 
example,  application  forms,  prescribing 

information) 
Module  2;  Common  Technical  Document 
Summaries 

2.1  CTD  Table  of  Contents 

2.2  CTD  Introduction 

2.3  Quality  Overall  Summary 

2.4  Nonclinical  Overview 

2.5  Clinical  Overview 

2.6  Nonclinical  Written  and  Tabulated 
Summaries 

Pharmacology 

Pharmacokinetics 

Toxicology 

2.7  Clinical  Summary 

Biopharmaceutics  and  Associated 
.Analytical  Methods 

Clinical  Pharmacology  Studies 

Clinical  Efficacy 

Clinical  Safety 

Synopses  of  Individual  Studies 
Module  3:  Quality 

3.1  Module  3  Table  of  Contents 

3.2  Body  of  Data 

3.3  Literature  References 
Module  4;  Nonclinical  Study  Reports 

4.1  Module  4  Table  of  Contents 

4.2  Study  Reports 

4.3  Literature  References 
Module  5;  Clinical  Study  Reports 

5.1  Module  5  Table  of  Contents 

5.2  Tabular  Listing  of  .Ml  Clinical  Studies 

5.3  Clinical  Study  Reports 

5.4  Literature  References 

The  guidance  being  made  available 
with  this  notice  is  the  produc:t  of  the 
ICH  Common  Technical  Document 
Expert  Working  Groups  for  Quality. 
Safety,  and  Efficacy.  To  facilitate  the 
handling  of  the  guidance,  it  is  being 
made  available  in  four  parts:  (1 )  .A 
description  of  the  organization  of  the 
M4  (TI):  (2)  the  Qualitv  set  tion.  (,•!!  the 


Safety,  or  nonclinical,  section;  and  (4) 
the  Efficacy,  or  clinical,  section. 

It  should  be  noted  that,  as  part  of  the 
ICH  process,  additional  guidance  is 
being  developed  to  facilitate  the 
submission  of  CTD  applications  using 
standardized  electronic  (computer) 
formats.  This  "electronic  CTD."  or  "E- 
CTD,"  is  an  ultimate  aim  of  current 
harmonization  efforts  in  this  area.  There 
may  be  some  modifications  in  the  CTD 
format  to  facilitate  the  preparation  and 
utility  of  the  E-CTD.  although 
substantive  modifications  are  not 
anticipated. 

This  guidance  represents  the  agency's 
current  thinking  on  the  organization  and 
format  of  a  common  application  for  new 
products  (i.e.,  the  common  technical 
document),  it  does  not  create  or  confer 
an\'  rights  for  or  on  an\  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  ma\'  he  used  if 
such  approach  satisfies  the 
requirements  of  the  applic:able  statutes 
and  regulations. 

Ill,  Comments 

Interested  persons  may.  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  abcne)  written 
comments  regarding  the  guidance  Two 
c:opies  of  any  comments  are  to  be 
submitted,  except  that  individuals  mav 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday, 

IV'.  Electronic  Access 

f^opies  of  the  guidance  are  available 
on  the  Internet  at  http://i\-\s-\y  fda.gnv/ 
nhrms/ dockets/ default. htm.  http:// 
i\-w'\v.  fda.gov/cder/siuidance/ index. htm. 
or  http://l^■\^^^■.  fda  gov/cher/ 
pubIications.htm. 
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Diagrammatic  Representation  of  the  ICH  (  ommon  lechnical 

Document 


Module: 


Margaret  M.  Dotzel. 

.■\vsr)(  (()((■  f.'oni/JlJvsjonr.'" 'ii;  Pull'  1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Comnf><ttee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee);  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

This  notice  announcps  a  forthcoming 
meeting  nf  a  public  ad\isory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  tn  tht' 
public, 

\amp  of  Committf'f':  Advisnr\- 
Committee  on  Special  Studies  Relating 
to  the  Possible  Long-Term  Health  Effects 
of  Phenoxy  Herbicides  and 
Contaminants  iRanch  Hand  Advisory 
Committee). 

General  Function  of  the  Committee: 
To  advise  the  Secretary  and  the 
Assistant  Secretary  for  Health 
concerning  its  oversight  of  the  conduct 
of  the  Ranch  Hand  studv  bv  the  U.S.  Air 
Force  and  provide  sc:ientific  nversight  of 
the  Department  of  Veterans  Affairs  (VA) 
Army  Chemical  Corps  Vietnam  Veterans 
Health  Study,  and  other  studies  in 
which  the  Secretary  or  the  .Assistant 
Secretary  for  Health  believes 
involvement  by  the  committee  is 
desirable. 

Date  and  Time  The  meeting  will  he 
held  on  .November  14,  2001.  from  1  p  m 
to  530  p.m..  and  November  15.  2001. 
from  8:30  a.m.  to  4  p  m 

Location  Holiday  Inn  Select.  8120 
Wisconsin  Ave..  Maryland  Room. 
Bethesda.  MD 

Contact:  Leonard  Schechtman, 
National  Center  for  Toxicology  Research 
(HFT-10).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-6696  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  [301-443-0572 
in  the  Washington.  DC  area),  code 
12560.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  US  Air  Force  will 
present  information  en;  Data  release; 
cancer  incidence;  area  under  the  curve; 
matched  diabetes  graphs,  memor*  loss 
and  peripheral  neuropathy;  thyroid 
abnormaJities:  and  Seveso  and  Ranch 
Hand  TCDD  Half-Life  The  Veterans 
Administration  will  provide  an  update 
on:  The  VA  Army  Chemical  Corps 
Vietnam-Era  Health  Study  including 
status  of  recruitment,  interviewmg,  and 


medical  record  retrieval;  documentation 
of  self-reported  health  outcomes:  results 
of  serum  dioxin  analysis;  and 
preliminary  results  of  survey  data 
analysis. 

Procedun-  Interested  persons  mav 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  cummittee.  Written 
submissions  mav  be  made  to  the  contact 
person  by  November  2.  2001   Oral 
presentations  from  the  public  w  ill  be 
scheduled  on  November  15.  2001, 
between  approximately  1  p.m.  to  2  p.m. 
Time  allotted  for  each  presentation  mav 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  2. 
2001,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated   0(  toiler  4.  2001. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner. 
IFR  Dc)(    (11-25919  Filed  10-lS-Ol:  8:45  am] 
BILUNG  CODE  4160-01 -S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  To  Amend  West 
Fork  Timber  Company's  Endangered 
Species  Act  Incidental  Take  Permit  for 
Western  Washington  To  Include 
Canada  Lynx  and  Bull  Trout 

AGENCY:  Fish  and  Wildlife  Service, 

interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the 
public,  other  agencies,  and  Tribes  that 
the  Fish  and  Wildlife  Service  (Service) 
has  received  a  request  to  add  Canada 
lynx  [Lynx  canadensis]  and  bull  trout 
[Salvelmus  confluentus]  to  the  list  of 
species  covered  by  Endangered  Species 
Act  incidental  take  permit  PRT-777837, 
issued  to  the  West  Fork  Timber 
Company,  LLC  (formerly  Murray  Pacific 
Corporation)  This  request  is  provided 
for  under  the  Implementation 
Agreement  for  the  Habitat  Conservation 
Plan  (Plan)  accompanying  the  incidental 
take  permit,  dated  September  24,  1993, 
and  the  .Amendment  to  the 
Implementation  Agreement,  dated  June 
26,  1995  This  request  applies  to  forest 
management  activities  on  West  Fork 
Timber  Company  lands  located  in  the 


Mineral  Block  of  eastern  Lewis  County, 
west  of  the  Cascade  Mountain  Range  in 
the  State  of  Washington  (covered  lands). 
The  purpose  of  this  notice  is  to  seek 
comments  from  the  public,  other 
agencies,  and  Tribes  on  the  Service's 
proposed  permit  amendment.  We 
specifically  request  that  comments  be 
focused  on  substantive  information 
relevant  to  bull  trout  and  Canada  lynx 
that  could  affect  the  Service's  decision 
to  amend  this  permit. 
DATES:  Written  comments  must  be 
received  on  or  before  November  15, 
2001 

ADDRESSES:  Comments  and  requests  for 
further  information  should  be  addressed 
to  Ms.  Andrea  LaTier.  Fish  and  Wildlife 
Biologist.  U.S.  Fish  and  Wildlife 
Service.  510  Desmond  Drive,  SE..  Suite 
102,  Lacey,  Washington,  98503.  phone 
(360)  753-9593,  fax  (360)  753-9518. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

All  documents  cited  in  this  notice  and 
comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
office  listed  under  ADDRESSES. 

Background 

On  September  24.  1993,  the  Service 
issued  incidental  take  permit  PRT- 
777837  (permit)  to  the  West  Fork 
Timber  Company  (West  Fork),  pursuant 
to  section  10(a)(i)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  use.  1532efseq).  The  Plan  and 
an  Environmental  Assessment 
associated  with  the  original  permit 
decision  analyzed  the  effects  that 
implementing  the  Plan  would  have  on 
listed  and  unlisted  species.  The  original 
permit  authorized  incidental  take  of  the 
threatened  northern  spotted  owl  {Sthx 
occidentalis  cauhna).  in  the  course  of 
otherwise  legal  forest  management 
activities  within  the  range  of  the 
northern  spotted  owl  that  occurs  on  the 
covered  lands.  This  permit  was 
amended  on  June  26.  1995,  to  authorize 
incidental  take  of  listed  species,  in 
addition  to  the  owl.  that  may  occur  on 
West  Fork  lands  covered  under  the 
permit,  with  an  Amendment  to  the  Plan 
and  an  associated  Environmental 
Assessment,  which  analyzed  the  effects 
to  habitats  of  listed  and  unlisted  species 
expected  to  result  from  amending  West 
Fork's  permit.  Species  covered  by  this 
first  amendment  to  the  permit  included 
the  marbled  murrelet  [Brachyrampbus 
marmomtus  marmoratus),  bald  eagle 
{Haliaeetus  leucocephalus),  grizzly  bear 
(L'rsus  arctos  =  U.a.  honibilis),  and  gray 
wolf  (Cdfjis  lupus). 
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On  March  24,  2000.  the  Service  listed 
the  Canada  lynx  as  a  threatened  species 
throughout  its  range  in  the  contiguous 
United  States  (65  FR  16051).  The  bull 
trout  was  listed  as  a  threatened  species 
throughout  the  coterminous  United 
States  on  November  1.  1999  (64  FR 
58909).  On  September  4.  2001,  West 
Fork  requested  that  the  Canada  lynx  and 
bull  trout  be  added  to  their  permit.  The 
Service  is  proposing  to  respond  to  this 
request  and  determine  if  adding  the 
Canada  lynx  and  bull  trout  to  the  West 
Fork  permit  is  appropriate 

Pursuant  to  the  Plan  and  Amended 
Plan  (Plans),  and  the  Implementation 
Agreement  and  Amended 
Implementation  Agreement 
(Agreements),  West  Fork  received 
assurances  from  the  Service  that 
additional  species  could  be  added  to  the 
permit  upon  their  listing  under  the  Act 
in  accordance  with  the  Plans  and 
Agreements.  The  Amended 
Implementation  Agreement  states; 

The  Incidental  Take  Permit  for  t  urrently 
listed  species  addressed  in  the  Amended 
Habitat  Conservation  F'lan  has  been  issued 
(.ontemporaneously  with  tlie  signing  of  this 
.\mended  Agreement,  Thereafter,  each 
species  that  mav  use  the  types  of  habitats 
which  occur  on  the  Permit  .^rea  and  which 
IS  lis'"d  as  threatened  or  endangered  under 
the  Endangered  Species  .^t:t  during  the  term 
of  this  .^mended  .^greemenl,  shall  be  added 
to  the  Incidental  Take  Permit  within  60  davs 
of  receipt  by  Ithel  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Services  of  -.i 
written  request  from  Miirra\  Pat  ific.  unless 
within  said  6()-dav  period  Ithel  Fish  and 
Wildlife  Ser\  ice  or  National  Marine  Fisheries 
Ser\  11  e  determines  that  adding  sui  h  spei  les 
to  the  Int  idental  Take  Permit  would 
appriH  iably  rediK  e  the  likelihood  of  its 
survival  and  re(  o\er\  in  the  wild  because 
|the]  Fish  and  Wildlife  .Service  and  National 
Marine  Fisheries  Servic  e  reasonablv  finds 
that  relevant  factors  exist,  including;  (1)  The 
size  of  the  spe(  ies'  population  or  range  is 
\er\  small  in  relation  to  the  Permit  .-Xrea,  (.1 
the  percentage  of  the  spe(  ies   pojiulation  oi 
range  adversely  affected  by  the  .Amended 
Habitat  (".imservation  Plan  and  ln(  idental 
Take  Permit  applic  able  to  the  Permit  .\rea  is 
ver\  large  in  relation  to  the  entire  population 
or  range  of  the  species,  (;<1  the  e(  ologii  al 
importance  of  the  affe(  ted  population  or 
range  is  ver\  significant,  and  (4)  the  adverse 
effects  of  the  Amended  Habitat  Conservation 
Plan  and  Ini  idental  Take  Permit  to  the 
affe(  ted  population  or  range  would  be  verv 
sev  ere.  if  the  relevant  fai  tors  are  found  to 
exist,  the  resptmsible  .-Xgeni  v  in  addition  will 
determine  v\  iielher  a  meaningful 
improvement  in  the  likelihood  of  the  spei  ies 
survival  in  the  wild  can  be  a(  hieved  b\ 
additional  mitigation  in  the  reserve  areas  or 
other  adjustments  in  the  .Xmended  Habitat 
Const'rvdtiim  Plan  and  Incidental  Take 

Permit  lovering  the  Permit  Area.  Inless 
appropriated  funds  are  not  available,  the 

responsible  .\genc  y  shall  provide  the 

appropriate  additional  mitigation  tn  other 


ad|ustments  in  a  timelv  manner  and  amend 
the  Incidental  Take  Permit  to  include  the 
affected  species  If  appropriated  funds  are  not 
available,  the  responsible  .Xgeiicy  in  a  timely 
manner  shall  use  all  other  available  means, 
including  non-governmental  sources  of  funds 
and  other  alternative  methods  of  mitigation 
or  adjustment,  to  achieve  the  appropriate 
additional  mitigation  and  amend  the 
Incidental  Take  Permit  to  cover  the  particular 
species 

Therefore,  according  to  the 
Agreements  for  the  West  Fork  Plans,  if 
anv  species  that  uses  the  hahitat.s 
addressed  in  the  Plans  that  was  unlisted 
at  the  time  of  permit  issuance 
subsequently  becomes  listed  under  the 
Act.  West  Fork  mav  request  a  permit 
amendment  to  have  the  species  added  to 
their  permit  with  respect  to  their 
covered  lands  Under  the  terms  uf  the 
Plans  and  Agreements,  the  Service 
would  add  the  newly  listed  species  to 
West  Fork's  permit  without  requiring 
additional  mitigation  unless  the  best 
scientific  and  commercial  data  available 
demonstrate  that  doing  so  would  result 
in  the  appreciable  reduction  of  the 
likelihood  of  the  species'  survival  and 
recoverv  in  the  wild 

To  determine  whether  addinu  hull 
trout  and  Canada  lynx  to  the  permit 
would  appreciably  reduce  the 
likelihood  of  their  sunival  and  reroven. 
in  the  wild,  the  Service  will  foUnw  the 
section  7  consultation  process  under  the 
.■\ct  The  Service  will  also  determine 
whether  this  permit  amendment  meets 
each  of  the  issuance  criteria  described 
in  .section  10(a)(2)(B)  of  the  Act. 

.•\t  this  time,  the  Service  is  relying  on 
the  existing  Environmental  Assessments 
and  subsequent  section  7  Biological 
Opinions,  which  we  incorporate  by 
reference,  as  the  analvses  and 
conclusions  then'in  are  still  accurate. 
These  analyses  and  c  onclusions.  in 
addition  to  anv  comments  received  as  a 
result  of  this  notice,  the  results  of  the 
section  7  consultation  proi  ess.  and  the 
determination  of  (  ompliance  with  the 
issuance  criteria  described  in  section 
10(A)(2)(B)  will  form  the  basis  upon 
which  the  decision  to  amend  permit 
PRT-777837  will  be  made  Sine  e  these 
analvses  and  conclusions  were  made, 
the  Service  has  learned  more  about  the 
specific  habitat  requirements  of  both 
bull  trout  and  Canada  lynx  However 
this  information  does  not  alter  or 
invalidate  the  original  analyses  and 
conclusions  Therefore,  the  Service 
requests  that  comments  specificallv 
address  any  additional  information 
regarding  bull  trout  and  Canada  lynx 
that  would  preclude  amending  this 
permit. 

In  summary.  Canada  lyrtx  are 
tvpicallv  found  in  areas  where  its 


primarv  prev  species,  the  snowshoe 
hare  iLeinis  ,-imeri(  anus),  occurs  in 
relative  ahundaru  e  and  areas  that 
receive  deep  winter  snows,  both  key 
elements  to  the  survival  of  the  species. 
Lynx  occupy  the  boreal,  sub-boreal  and 
western  montane  forests  of  North 
America  and  use  a  variety  of  forest 
types.  They  forage  in  early-successional 
forests  and  den  in  mature  forests 
Resident  animals  primarily  occupy  high 
elevation  landscapes  containing  a 
mosaic  of  successional  vegetation  stages 
necessarv  to  satisfy  then-  diverse  habitat 
requirements.  Dispersing  individuals 
will  travel  through  a  range  of  elevations 
depending  on  the  availability  of  prey. 
The  West  Fork  covered  lands  most 
likely  to  support  the  Canada  lynx  would 
be  the  higher  elevation  lands  in 
proximity  to  Late  Serai  Reser\'es  (LSRs) 
managed  by  the  U.S.  Forest  Service  that 
border  West  Fork's  ownership.  Within 
these  LSRs  the  Service  expects  the 
amount  of  early  serai  forest  to  decrease 
while  the  amount  of  complex  forest  is 
expected  to  increase  Additional  late 
serai  forest  is  anticipated  to  develop  on 
the  West  Fork  covered  lands  due  to 
:  (mservation  measures  associated  with 
the  Reserve  Areas  set  aside  by  West 
Fork  for  development  of  northern 
spotted  owl  habitat  and  functional 
riparian  habitat. 

Bull  trout  occupy  a  variety  of  habitat 
tvpes  during  their  life  cycle  but 
tvpicallv  are  associated  with  pools  and 
large  woody  debris  Young-of-the-year 
are  primarih  hotlom  il\M'llers  in 
shallow,  slow  hd(:kv\dler  areas 
associated  with  large  woody  debris. 
Older  indiv  idurtis  move  to  deeper  and 
faster  water,  but  are  typically  still 
associated  with  obstructive  debris. 
Adults  show  a  strong  preference  for 
deep,  cold  pools  and  are  seldom  found 
in  streams  with  temperatures  exceeding 
18  degrees  Celsius.  At  the  present  time, 
it  is  unlikely  that  bull  trout  inhabit  any 
stream  on  the  West  Fork  covered  lands 
due  to  the  presence  of  dams  that  prevent 
their  migration  into  this  area. 

Should  hull  trout  gain  future  access  to 
tin-  West  Fork  covered  lands,  the 
(  r  •«  I  t.  il  Dparian  habitat  areas  defined 
111  ;tn  iM.ms  are  expected  to  gradually 
uiitri  \t'  habitat  conditions  for  this 
sjM(  i>  s  Hi'siilts  of  the  watershed 
I  ,  iiinini:  i(  Mvities  conducted  by  West 
;    I  k    n  'ti'  !  overed  lands  should 
piuinolt  the  development  of  large 
woodv  debris,  increase  shading,  and 
decrease  sediment  inputs,  all  expected 
to  favor  bull  trout  colonization  of  the 
area.  The  anticipated  lower  fine 
sediment  proportions  in  the  substrate 
during  the  spawning  season  may  also 
encourage  use  of  the  covered  lands  by 
bull  trout. 
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This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  regulations  of  the  National 
Environmental  Policy  Act  of  lfl69.  as 
amended  (40  CFR  1506  6)   All 
comments  that  we  receive,  mcludint; 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public  We 
will  evaluate  West  Forks  request  for  an 
amendment  and  comments  submitted 
thereon,  along  with  the  documents 
associated  with  the  permit,  to  determine 
whether  the  application  meets  the 
requirements  of  the  National 
Environmental  Policy  Act  regulations 
and  section  10(a)  of  the  Endangered 
Species  Act.  If  we  determine  that  those 
requirements  are  met.  we  will  amend 
permit  PRT-777837  for  incidental  take 
of  Canada  lynx  and  bull  trout.  We  will 
make  our  final  decision  no  sooner  than 
30  days  from  the  date  of  this  notice 

Dated:  October  1   2001 
Rowan  W.  Gould. 

Deputy  Reiiional  Director.  Fish  and  Wildlife 

Service,  fletjiun  1 .  Portland.  Oregon 

(PR  Dor  01-259S2  Filed  10-15-01;  8:45  ami 

aiUJNG  COOe  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  ' 

Thirty-Day  Notice  of  Submission  of 
Study  Pacluige  to  Office  of 
Management  and  Budget— Opportunity 
for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service 
ACTION:  Notice  and  request  for 
comments 


SUMMARY:  The  National  Park  Sen^ice 
(NPS)  Social  Science  Program  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for 
clearance  of  an  extended  program  of 
surveys  of  the  public  related  to  the 
mission  of  the  NPS  The  NPS  is 
publishing  this  notice  to  inform  the 
public  of  this  program  and  to  request 
comments  on  the  program. 

Since  many  of  tne  NPS  surv^'vs  are 
similar  in  terms  of  the  population  being 
surveyed,  the  types  of  questions  being 
asked,  and  research  methodologies  the 
NPS  proposed  to  OMB  and  received 
clearance  for  a  pilot  program  of 
approval  for  NPS  visitor  surveys  (OMB 
#1024-0224  exp   8/31/2001)  the 
program  presented  an  alternative 
approach  to  complying  with  the 
Paperwork  Reduction  Act  (PRAj   In  the 
two  years  since  the  .\PS  received 
clearance  for  the  program  of  expedited 
approval,  58  visitor  surveys  have  been 


conducted  in  Linits  of  the  National  Park 
Serxice  The  benefits  of  this  program 
have  been  significant  to  the  NPS. 
Department  of  the  Interior  (DOI).  OMB. 
NPS  cooperators.  and  the  public. 
Sii^nificant  time  and  c:ost  savings  have 
been  incurred  Expedited  approval  was 
typically  granted  in  45  days  or  less  from 
the  date  the  Principal  Investigator  first 
submitted  a  survev  package  for  review. 
This  IS  a  signific:ant  reduction  over  the 
approximate  H  months  involved  in  the 
standard  (JMB  approval  process.  It  is 
estimated  that  the  expedited  approval 
process  saved  a  total  of  261  months  in 
Fiscal  Years  1999  and  2000.  In  two 
years,  the  expedited  approval  process 
has  accounted  for  a  r  ost  savings  to  the 
federal  government  and  Pis  estimated  at 
S92,250  The  initial  program  included 
surveys  of  park  visitors.  The  extended 
program  will  include  surveys  of  park 
visitors,  potential  park  visitors,  and 
residents  of  communities  near  parks. 
Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320.  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  NPS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
NPS  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used,  (r)  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected,  and  (d)  how  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
responH.  including  the  use  of 
appropnatf  automated,  electronic. 
mec;hanical.  or  other  forms  of 
information  technology 
DATES:  Public  comments  will  be 
accepted  on  or  before  November  15. 
2001 

SEND  COMMENTS  TO:  Dr  Gary  E.  Machlis. 
Visiting  Chief  Social  Scientist,  National 
Park  Service,  1849  C  Street,  NW., 
(3127)   Washington.  DC  20204 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGE  SUBMrTTED  FOR 
REVIEW,  CONTACT:  Dr  Gary  E  Machlis, 
Voice:  202-208-5391,  Fax:  202-208- 
4620,  Email  sdt^'tnarhlis^nps.gov 
SUPPLEMENTARY  INFORMATION: 

Titif  PrograinmatK  Approval  of  NPS- 
.Sponsored  Puhlu  .Surveys 

BurfQU  Form  \umhfr  N(jne. 

UMB  \umher   1024-0224. 

Expiration  Dcj/e;  To  be  requested. 

Tvpr  of  Her/ue.sf  Extension  of  a 
currently  approved  collection. 

Description  of  \'ppd:  The  National 
Park  Service  needs  information 


concerning  park  visitors  and  visitor 
services,  potential  park  visitors,  and 
residents  of  communities  near  parks  to 
provide  park  managers  with  usable 
knowledge  for  improving  the  quality 
and  utility  of  park  programs  and 
planning  efforts. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  the 
information  gathering  process  involves 
asking  the  public  to  evaluate  services 
and  facilities  that  they  used  during  their 
park  visits,  services  and  facilities  they 
are  likely  to  use  on  future  park  visits, 
perceptions  of  park  services  and 
facilities,  and  opinions  regarding  park 
management.  The  burden  on 
individuals  is  minimized  by  rigorously 
designing  public  surveys  to  maximize 
the  ability  of  the  surveys  to  use  small 
samples  of  individuals  to  represent  large 
populations  of  the  public,  and  by 
coordinating  the  program  of  surveys  to 
maximize  the  ability  of  new  surveys  to 
build  on  the  findings  of  prior  surveys. 

Description  of  Respondents:  A  sample 
of  visitors  to  parks,  potential  visitors  to 
parks,  and  residents  of  communities 
near  parks. 

Estimate  Average  Number  of 
Respondents:  The  program  does  not 
identify  the  number  of  respondents 
because  that  number  will  differ  in  each 
individual  survey,  depending  on  the 
purpose  and  design  of  each  information 
collection. 

Estimated  Average  Number  of 
Responses:  The  program  does  not 
identify  the  average  number  of 
responses  because  that  number  will 
differ  in  each  individual  survey, 
depending  on  the  purpose  and  design  of 
each  individual  survey.  For  most 
surveys,  each  respondent  will  be  asked 
to  respond  only  one  time,  so  in  those 
cases  the  number  of  responses  will  be 
the  same  as  the  number  of  respondents. 

Estimated  Average  Burden  Hours  Per 
Response:  The  program  does  not 
identify  the  average  burden  hours  per 
response  because  that  number  will 
differ  from  individual  survey  to 
individual  survey,  depending  on  the 
purpose  and  design  of  each  individual 
survey. 

Frequency  of  Response:  Most 
individual  surveys  will  request  only  1 
response  per  respondent. 

Estimate  Annual  Reporting  Burden: 
The  program  identifies  the  requested 
total  number  of  burden  hours  annually 
for  all  of  the  surveys  to  be  conducted 
under  its  auspices  to  be  15,000  burden 
hours  per  year.  The  total  annual  burden 
per  survey  for  most  surveys  conducted 
under  the  auspices  of  this  program 
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would  be  within  the  range  of  100  to  300 
hours. 

Leonard  E.  Stowe. 

Informntiun  Collection  Clearance  Officer, 
Acting  WASU  Administrative  Program 
Center.  Sational  Park  Sen,'ice. 

!FRDn(    ()l-2.n'):i3  Fil.Mi  1()-1')-^)1    H  4,=.  ami 

BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

USITCSE-01-033 

Notice  of  Correction 

.4,genr\-  Holding  the  Meetine,  I  nited 
States  International  Trade  Commission 

Tinne  and  Date:  OrtobtT  12.  2001  at 
11:00  a.m. 

Place:  Room  101,  500  E  -Street  S.VV. 
Washington.  DC  204,3h  Telephone: 
(202) 205-2000 

Status:  Open  to  the  public. 

On  October  3,  2001,  the  Commissicm 
issued  the  agenda  for  the  above 
referenced  meeting.  In  that  notice  the 
Commission  inadvertently  announced 
that  Commissioners'  opinifins 
concerning  Carbon  and  Allo\  Steel  Wire 
Rod  from  Brazil,  Canada,  Egypt. 
Germany,  Indonesia.  Mexicf).  Moldova. 
South  Africa,  Trinidad  and  Tobago. 
Turkey,  Ukraine,  and  Venezuela  (ln\ 
Nos.  701-TA-4 17-421  and  731-TA- 
953-963  Preliminary)  are  currently 
scheduled  to  be  transmitted  to  the 
Secretary  of  Commerce  on  November  2, 
2001    The  correct  date  for  the 
Commissioners'  opinions  to  be 
transmitted  to  the  Secretary  in  these 
in\estigations  is  October  22.  2001 

Issund:  (Idobcr  11.  2(101 
Donna  R,  Koehnke, 

Secretary 

IFR  Doc  .  {)l-2fillS  Fi)"(i  10-  12-01,  !2  AU 
pnil 

BILUNG  COD€  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-034) 
Sunshine  Act  Meeting 

,4gencv  Holding  the  Meeting:  linited 
States  International  Trade  Commission 

Time  and  Date:  October  18,  2001  at 
2:00  p,m. 

Place:  Room  101,  500  E  Street  SW  . 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

Status:  Open  to  the  public. 

Matters  to  be  Considered: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 


3   Ratification  List 

4.  Inv,  No,  731-TA-734  (Review) 
(Clad  Steel  Plate  from  iapan) — briefing 
and  vote  (The  f^ommissit.n  is  t  urrenil', 
scheduled  to  transmit  itv  lii'ii'riiiindtH'n 
and  Commissuiners  npiniHii-  U'  \h>- 
Secretary  uf  C^ommern;  un  tJc, tuber  J'J. 
2001.) 

5  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
mav  be  carried  over  to  the  agenda  of  the 
following  meeting. 

fU  order  of  the  Commission: 
Is^u.'ii   Ortnber  11.  2001. 
Donna  R.  Koehnke. 

KR  U 1-26116  Filed  10-12-01;  12:46 

rjlli: 

BILLING  CODE  roZO-OJ-P 


INTERNATIONAL  TRADE 
COMMISSION 

USITCSE-01-035 
Sunshine  Act  Meeting 

Agency  Hnid}ng  the  Meeting:  United 
States  Intcrndtmnal  Trndi'  rnninii^'-ion. 

Time  and  Date   ( )i  tuh-'r  2.:    2n(i'.  at 
2:00  p  m 

Place:  Room  101.  500  E  Street  SW., 
Washington.  DC  20436  Telephone:  (202) 
205-2000 

Status  Open  to  the  public. 

Matters  to  he  Considered: 

1  Agenda  for  future  meeting   none. 

2  Minutes 

3.  Ratification  List 

4.  Inv.  Nos   701-TA-3B,5  diid  731- 
TA-734-735  (Review  KCertdin  Pasta 
from  Italy  and  Turkey  i — bnefini;  and 
vote,  (The  Commission  is  (  urrentU 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
-Secretary  of  (.ommert  e  on  ()( toi)er  29. 
2001  ) 

5.  Inv.  No,  TA-201-73  (Injurv 
Phase)(.Steel) — briefing  and  vote  (The 
Commission  is  (  urrenth  s(  heilnled  to 
transmit  its  recommendations  to  the 
President  on  December  19.  2001.) 

6  Outstanding  action  |a(  keis:  none 

In  ac;c:orddnce  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  s(  heduled  meeting, 
mav  be  carried  over  to  the  agenda  of  the 
following  meeting. 

B\  order  i.(  liir  ( .oiiimission: 

IsMieit:  ()(  tober  1  1.  2001. 
Donna  R.  Koehnke. 
Si-i  ri'tan 

IFR  l)o(    01-21.1  )-  Filed  10-12-01;  12:46 
pnil 

B*LLJNG  CODE  7020-OJ-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  Notice  of  information 
collection  under  review:  revision  of  a 
currently  approved  collection 
workplace  risk  supplement. 

The  Department  of  Justice,  Office  of 
Justice  Programs.  Bureau  of  Justice 
Statistics  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995  OMB  approval  has  been 
requested  by  October  24,  2001.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public   in]  1  f  feet  ed  agencies.  If  granted, 
the  emeigoni  \  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMR  Office  of  Information 
Re^iii.iti   n  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington.  DC  20503. 

During  the  first  60  days  of  this  same 
re\  ;'\\  poriod.  a  regular  review  of  this 
inloiiiidiion  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining;  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Mil  }ue  I  R.inii   nureau  of  Justice 
■st.iti^ti;  -   h;(i  "tli  .Street.  NW, 
Washinc!   ii  1  »<    .0531,  or  facsimile  at 
(202)  <(r-i.;i,,i. 

Requ-'^i  vN  ritten  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar)- 
for  the  propel  pi  rformance  of  the 
furuti  i!i-  if  :li'    luency.  including 
whether  tin  mt  rmation  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
inrhiding  the  validity  of  the 
[liothodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimire  the  burden  of  the 
collecin  II     t  ;nl   rmation  on  those  who 
ar<  t    o  sp  ;i(i,  including  through  the 
use  oi  ,.j  pi'  priate  automated, 
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electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg  .  permitting  electronic  submission  of 
responses 

Overview  of  this  information: 

(1)  Type  ot  information  collection: 
Revision  of  a  currently  approved 
collection 

(2)  The  title  of  the  form/collection: 
Workplace  Risk  Supplement  (WRS). 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  spowionn^  the  collection: 
WRS-l 

(4)  Affected  public  who  uil!  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Individuals  The 
Workplace  Risk  Supplement  '.vill 
collect,  analyze,  publish,  and 
disseminate  statistics  on  workers' 
perceived  risk  of  being  victimized  in  the 
workplace  and  the  specific  tasks  and 
work  environments  that  place  workers 
at  risk  of  being  victimized  while  at  work 
or  on  duty  within  the  United  States 

Other  None 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply  There  are  approximately 
57,000  respondents  at  0. 167  (10 
minutes)  hours  per  interview 

(6)  An  estimate  of  the  total  public 
burden  lin  hoursi  associated  with  the 
collection  There  are  approximately 
9.519  hours  annual  burden  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Brenda  E  Over.  Department 
Deputy  Clearance  Officer.  Information 
Management  and  Security  Staff  [ustice 
Management  Division,  United  States 
Department  of  Justice.  601  D  Street  NW, 
Patrick  Henr,-  Building,  Suite  1600  N'W 
Washington. DC  20530 

Dated  Oi  tober  n    2fH>\  | 

Brenda  E.  Dyer. 

Depart  mi  nt  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
iFR  Un.    ui-2Tf^i04  Filed  10-15-01;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 


I 


Submission  for  OMB  Review: 
Comment  Request 

September  24    2UU1  I 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  .^ct  of  1995  (Pub  L    104-1  \. 


44  use.  Chapter  35).  \  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  693-4158  or 
Emai  1  Howze-\iarlene<&dol.gov. 

(Comments  should  be  sent  to  Office  of 
Information  and  Regulat(jrv  .affairs. 
Attn:  OMB  Desk  Officer  for  BLS.  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
'if  this  publication  in  the  Federal 
Register 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  th^'  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhanc:e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
tet:hnological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agencv:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  CPS  Displaced  Worker.  Job 
Tenure,  and  Occupational  Mobility 
Supplement 

OMB  \umber  1220-")1()4 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially 

.\umber  of  Respondents  58.000. 

Number  of  Annual  Responses:  58,000. 

Estimated  Time  Per  Response:  10  to 
15  minutes  (with  an  average  of  8 
minutes) 

Total  Burden  Hours:  7,733. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services!:  SO. 

Description:  The  Current  Population 
Survey  (CPS)  has  been  the  principal 
source  of  the  official  Government 
statistics  on  employment  and 
uneniplo>ment  for  nearly  60  years. 
Collection  of  labor  force  data  through 
the  CPS  helps  the  Department  of  Labor 


meet  its  mandate  as  set  forth  in  Title  29, 
United  States  Code.  Sections  1  through 
9.  The  information  collected  will 
evaluate  the  size  and  nature  of  the 
population  affected  by  job 
displacements,  and  hence,  the  needs 
and  scope  of  job  training  programs 
serving  adult  displaced  workers.  These 
data  will  measure  the  severity  of  the 
displacement  problem  and  assess 
employment  stability. 

Ira  L.  Mills, 

DUL  Clearance  Officfr 

(FR  Dor.  01-2.iq41  Filed  10-15-01;  8:45  ami 

BILLING  CODE  4S10-24-M 


NATIONAL  COUNCIL  ON  DISABILITY 
Sunshine  Act  Meeting 

TYPE:  Open  house  and  quarterly 

meeting. 

AGENCY:  National  Council  on  Disability. 

summary:  This  notice  sets  forth  the 

schedules  and  proposed  agendas  of  the 

upcoming  open  house  and  quarterly 

meeting  of  the  National  Council  on 

Disability  (NCD).  Notice  of  these 

meetings  is  required  under  Section 

522b(e)(l)  of  the  Government  in  the 

Sunshine  Act,  (P.L.  94-409). 

OPEN  HOUSE  DATE:  November  5.  2001. 

4:30  p.m.  to  6  p.m. 

LOCATION:  National  Council  on 

Disability.  1331  F  Street,  NW,  Suite  850, 

Washington,  DC. 

QUARTERLY  MEETING  DATES:  November  5- 
6.  2001,  8:30  a.m.  to  5  p.m. 

LOCATION:  Marriott  Hotel  at  Metro 
Center,  775  12th  Street.  NW. 
Washington,  DC;  202-737-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Quigley,  Public  Affairs, 
Specialist,  National  Council  on 
Disability.  1331  F  Street  NW..  Suite  850. 
Washington,  DC  20004;  202-272-2004 
(Voice).  202-272-2074  (TTY),  202-272- 
2022  (Fax). 

AGENCY  MISSION:  NCD  is  an  independent 
federal  agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  including 
people  from  culturally  diverse 
backgrounds,  regardless  of  the  nature  or 
significance  of  the  disability;  and  to 
employer  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
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accommodations  should  notify  NCD  at 
loast  one  week  prior  to  these  meetings. 

LANGUAGE  TRANSLATION:  In  accordance 
with  Executive  Order  13166.  Improving 
Access  to  Ser\'ices  for  Persons  with 
Limited  English  Proficiency,  those 
people  with  disahilities  who  are  limited 
English  profic:ient  and  seek  translation 
services  for  these  meetings  should 
notih-  NCD  at  least  week  prior  to  these 
meetings. 

MULTIPLE  CHEMICAL  SENSITIVITY 
ENVIRONMENT  ILLNESS:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  these  meetings.  To 
reduce  such  exposure,  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  these  meetings 
Smoking  is  prohibited  in  meeting  rooms 
and  surrounding  areas. 

OPEN  MEETINGS:  In  accordance  with  the 
Government  in  the  Sunshine  Act  and 
NCD's  bylaws,  this  open  house  and 
quarterly  meeting  will  be  open  to  the 
public  for  obsen^ation.  except  where 
NCD  determines  tha  a  meeting  or 
portion  thereof  should  be  closed  in 
accordance  with  NCD's  regulations 
pursuant  to  the  Government  in  the 
Sunshine  Act.  A  majority  of  NCD 
members  present  shall  determine  when 
a  meeting  or  portitm  thereof  is  closed  to 
the  public:,  in  accordance  with  the 
Government  in  the  Sunshine  Act.  At 
meetings  open  to  the  public.  NCD  may 
determine  when  ncm-members  may 
participate  in  its  discussions.  Gbserv  ers 
are  not  expected  to  participate  in  NCD 
meetings  unless  requested  to  do  so  by 
an  NCD  member  and  recognized  by  the 
NCD  chairperson. 

OPEN  HOUSE  AGENDA:  This  is  an 
opportunitv  for  attendees  to  me1>t  NCD 
members  and  staff  and  informally 
discuss  current  and  emerging  disabilitv 
issues 

QUARTERLY  MEETING  AGENDA: 

Reports  from  the  Chairperson  and  the 
Executive  Director 

Committee  Meetings  and  Ojmmittee 
Reports 

Executive  Session  (closed) 

Unfinished  Business 

New  Business 

Announcements 

Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  quarterly 
meeting  for  public  inspection  at  the 
National  Council  on  Disabilitv. 


.Sijiiifil  in  Washington.  DC,  on  October  12. 
22U\. 

Ethel  D.  Briggs. 
E\frutivc  Dirrctor. 

|FK  Dot    ()l-:(i()H4  Filed  10-12-01;  10:37 
ami 

BILLING  CODE  682&-MA-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10  ,i  in    Thursday. 
October  1  a.  2001 

PLACE:  Board  Ronm.  7lh  Fitioi.  Room 
7047.  17~.S  Duke  Street.  Alexandria,  VA 

22314-:!428. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  i    Request 
from  a  Federal  Credit  Union  to  Add  an 
Underser\ed  .^rea  to  it^  Field  of 
Membership 

2.  Appeals  from  Two  (2)  Federal  « 
Credit  Unions  of  the  Regional  Director's 
Denial  to  Convert  from  a  Multiple 
Group  Charter  to  a  Community  Charter. 

3.  Proposed  Interpretive  Ruline  and 
Policv  Statement  (IRPS)  regarding 
Allowance  for  Loan  and  Le.ise  Losses 
Methodologies  and  Documentation  fur 
Federallv-Insured  Credit  Unions. 

4.  .advance  Notice  of  Proposed 
Rulemaking.  Part  703,  NCLIA's  Rules 
and  Regulations.  Investment  and 
Deposit  Activities 

RECESS:  11;15  am 

TIME  AND  DATE:  11:30  a  m..  Thursday, 
October  18,  200 L 

PLACE:  Board  Room.  7th  Floor.  Room 
7047  177.5  Duke  Street.  .Mexandna   \'.\ 
22314-3428 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1   Two  (2)  Administrative  Actions 
under  Part  704  of  NCUA  s  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8) 

2,  Administrative  .Ac  tion  und'T  Part 
709  of  .NCUA's  Rules  and  Kegulatmns 
Closed  pursuant  to  exemptions  (hj  and 
(8). 

3,  Two  (2)  Personnel  Matters.  Closed 
pursuant  to  exemptions  (2)  and  (6) 

FOR  FURTHER  INFORMATION  CONTACT: 

Beckv  Baker.  Secretary  of  the  BiMrd. 
Telephone  703-.5 18-6304 

Becky  Baker, 

Sfrrftan  oi  Ihr  HoiirH 

|FR  Dor.  01-26020  Filed  10-11-01:  8:45  am) 

BILUNG  COO€  7535-01 -M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  y;ju  A.M.,  Tuesdav. 

(  h  t-ihrr  J  •;    JODI. 

PLACE:  NTSB  Conference  Center,  429 

L  hntant  Plaza  SW  .  Washington,  DC 

20.594. 

STATUS  The  one  item  is  Open  to  the 

MATTER  TO  BE  CONSIDERED:  "19.5 A 
Aviation  Accident  Report — Runway 
Overrun  During  Landing,  Involving 
American  Airlines  Flight  1420, 
McDonnell  Douglas  MD-82,  N215AA, 
Little  Rnrk   Arkansas,  )une  1,  1999. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific" 
accommodations  should  contact  Mr. 
Carolyn  Dargan  at  (202)  314-6305  by 
Fridav.  October  1 9.  2001 
FOR  FURTHER  INFORMATION  CONTAC 
Vicky  DOnoino.  (202)  314-64  lU. 

Dated:  October  12,  2001. 
Vicky  D'Onofrio, 
Federal  Register  Liaison  Officer. 
|FR  Doc.  01-26110  Filed  10-12-01:  11.46 
am) 

8ILLING  CODE  '533  .0'    P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681 -MLA- 10.  ASLBP  No 
02-793-01 -WLA] 

International  Uranium  (USA) 
Corporation:  Notice  of  Reconstitution 

l*ursuant  to  10  Ci  K  2,1207.  ;iie 
Presiding  Officer  in  the  captioned  10 
CFR  Part  2   ^.ihiiirl  L  prcx:eeding  is 
hereby  repiai  ed  ti\  appointing 
Administrative  Judge  Alan  S.  Rosenthal 
as  Presiding  Officer  in  place  of 
Administrative  ludge  Ivan  Smith. 

Ml  I  (  rrevjiiidence,  dcK:uments  and 
other  indteiirii  sHhII  be  filed  with  the 
Presiding  Offn  er  m  accordance  with  10 
TFR  2  ;..'(!'    rii«  oddress  of  the  new 
I'ri'^idmg  ( ittii  ei  is:  Administrative 
liidci  ,\lan  S,  Rosenthal,  Atomic  Safety 
,iiid  ;  irrnsinc  P.vird  P.-inel,  U.S.  Nuclear 
Kei;.i!,i!,ir\  (     iii;;,.-.- ,   :i.  Washington, 
IK.  20555-0001, 

Lssued  at  Rockville,  Maryland  this  10th  day 
of  October  2001 
G.Paul  BnilMirk  III 

Chiet  Admini!-injii\f  ludge.  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc    01-25959  Filed  10-15-01;  8:45  am) 

BH.LIt*G  CODE  7^9(y-0f-P 


I 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-530] 

Arizona  Public  Service  Co.,  et  al.,  Palo 
Verde  Nuclear  Generating  Station,  Unit 
3;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator*- 
Commission  (N'RC)  is  considfring 
issuance  of  an  cxempticm  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  §§  50  44.  50  46.  and  part  50, 
appendix  K  for  Facility  Operating 
License  No.  NPF-74,  issued  to  Arizona 
Public  Service  Company  (APS  or  the 
licensee),  for  operation  of  the  Palo 
Verde  Nuclear  Generating  Station.  Unit 
3  (PVNGS).  located  in  Maricopa  County, 
Arizona.  Therefore,  as  required  hv  10 
CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  continue 
to  temporarily  exempt  Arizona  Public 
Service  Companv  from  requirements  of 
10  CFR  50.44,  10  CFR  50  46.  and  10  CFR 
part  50,  ,\ppendix  K  for  PVNGS,  Unit  i 
The  Code  of  Federal  Regulations 
specifically  refers  to  or  presumes  use  of 
zircaloy  or  ZIRLO  cladding  for 
controlling  hvdrogen  generation. 
emergency  core  cooling  system 
performance,  and  bounding  post-loss-of- 
coolant  accident  (LOCAJ  senarios.  The 
proposed  action  would  allow  .APS  to 
continue  testing  a  lead  fuel  assembly 
fLFA)  containing  fuel  rods  fabricated 
with  an  advanced  zirconium  based 
cladding  material,  AlloN' A  The 
cladding  material  had  bet>n  previously 
approved  for  limited  use  and  testing  at 
PVNGS  for  seven  cycles  of  bumup, 
which  ended  with  Cycle  9  for  Unit  3. 
The  proposed  actum  would  allow  the 
Unit  3  LF.A  to  continue  an  additional 
cycle  to  Cycle  10  (U3C10) 

The  proposed  action  i->  in  acconiance 
with  the  licensee  s  application  dated 
March  2.  2001,  as  supplemented  bv 
letters  dated  August  28.  2001    and 
September  25.  2001 

The  iVeerf  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  Alloy  A  does  not  fall  within  the 
specifically  defined  cladding  material 
stated  in  the  Code  of  Federal 
Regulations  The  proposed  exemption  is 
based  on  the  latest  VVestinghouse  report 
documenting  the  results  of  data 
confirming  the  superior  performance  of 
Alloy  A  and  justifying  the  continued 
irradiation  of  this  clad  material  in  Unit 


3  C>vcle  10,  ■■Perfornianr:e  of  Alloy  A 
Clad  Rods  and  LFA  in  Palo  Verde  Unit 
3,"  February  2001.  The  first  and  second 
exemptions  allowing  use  of  Alloy  A 
were  based  on  VVestinghouse  Report 
CEN-411(V1-P.  -Safety  Evaluation 
Report  for  Use  of  Advanced  Zirconium 
Based  Cladding  Materials  in  PVNGS 
Unit  3  Batch  F  Demonstration 
Assemblies,"  Deo-mher  1991.  and 
VVestinghouse  Report  CEN-429-P. 
"Safety  Analysis  Report  for  Use  of 
Advanced  Zirconium  Based  Cladding 
Material  in  PVNGS  Unit  3  Lead  Fuel 
Assemblies."  August  1996,  respectively. 
The  reports  described,  and  the  staff 
agrees,  that  the  intent  of  the  regulations 
would  continue  to  be  met  since  Alloy  A 
falls  within  the  range  of  the  properties 
for  Zircaloy  4.  Thus,  the  proposed 
action  is  necessary-  to  allow  the 
irradiation  of  the  LFA  containing  Alloy 
A. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  is  no  signific:ant 
envinmmental  impact  if  the  exemption 
is  granted.  The  predicted  chemical, 
met  hanical.  and  material  performance 
characteristics  of  .Mloy  A  cladding  have 
been  within  those  approved  for  zircaloy 
cladding  over  the  past  seven  cycles.  A 
detailed  analysis  will  be  performed  on 
the  assembly  prior  to  its  use  in  U3C10. 
Additionally,  a  poolside  inspection  will 
be  performed  prior  to  the  assembly 
being  reloaded.  The  lead  fuel  assembly 
will  be  placed  in  a  core  location  which 
does  not  experience  the  highest  power 
density  throughout  the  f  ycle.  Therefore. 
continued  use  of  the  LFA  in  Cycle  10, 
and  the  proposed  exemption  will  not 
present  any  undue  risk  Uj  public  health 
and  safety. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  iiurease  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiohjgical  environmental 
impacts  associated  with  the  proposed 
action 

With  regard  to  pottmtial 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 


impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Palo 
Verde,  Unit  3.  dated  February  1982 
(NUREG-0841). 

Agencies  and  Persons  Consulted 

On  October  9,  2001,  the  staff 
consulted  with  the  Arizona  State 
official,  Mr.  William  Wright  of  the 
Arizona  Radiation  Regulatory  Agency, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  2,  2001,  as  supplemented 
by  letters  dated  August  28,  2001,  and 
September  25,  2001.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
v^'WH'. nrc.gov  (the  Public  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
or  301-415-4737,  or  by  e-mail  at 
pdi^nrc.gov. 

Dated  al  Rocicville.  Maryland,  this  10th  day 
of  October  2001. 
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For  thp  \u(:lt!ar  Regulator)  Commission, 
Stephen  Dembek. 

Chili f.  Section  2.  Project  Directorate  IV. 
Division  of  Licensing  Project  Management. 
Office  of  Surlear  React'tr  Regulation 
|FR  Dot  ,  01-2i454  F-'iled  lO-l.'i-dl:  H:45  ,im| 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulator\-  Commission. 

DATE:  Weeks  of  October  15,  22.  29. 

Novembers,  12,  19,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  15.  2001 

Thursday,  October  18.  2001 

9  d.m      Meeting  with  NRC 
Stakeholders — Progress  of 
Regulatory  Reform  (Public  Meeting) 
(Location — Two  White  Flint  North 
Auditorium) 

Week  of  October  22.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  22,  2001, 

Week  of  October  29.  2001  — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  29,  2001 . 

Week  of  November  5 .  2001 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  5.  2001 

Week  of  S'ovember  22.  2001  —  Tentative 

Thursday,  November  15.  2001 

2  p.m.     Discussion  of 

Intragovernmental  Issues  (Closed- 
Ex.  1) 

Week  of  November  19.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  19.  2001. 

•  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verih 
the  status  of  meetings  call  (recording) — (:U)1) 
41.S-12')2   t'ontai  t  person  for  more 
information:  David  Louis  Gamberoni  l.JOlj 
41.5-16.S1 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the.Intemet 
at:  http://w^iA-. nrc.gov/SECY/smi/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 


to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretarv. 
Washington.  DC:  20555  (301-415-i9B9! 
In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is 
available.  If  vou  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  d^w'^e  nrr.gov. 

Dated:  (>  toher  11    200  1 
David  Louis  Gamberoni. 
Technical  Coordinator.  Office  of  the 
Secretary 

|FR  Do(    01-26100  Filed  10-12-01;  11:46 
am! 
BILLING  CODE  7590-01 -M 


POSTAL  RATE  COMMISSION 

[Order  No.  1326;  Docket  No  MC2001-3) 
Ride-Along  Experiment  Extension 

AGENCY:  Postal  Rate  Commissmn 
ACTION:  .Notice  and  order  on  extf'iiMi' 
of  ride-along  experiment. 


SUMMARY:  The  Postal  Service  seeks  a 

limited  extension  of  the  ride-along 
experiment,  which  allows  qua]if\inti 
Standard  mail  to  tra\el  for  a  flat  fee 
when  included  in  a  host  Periodicals 
publication  This  would  allow  the 
experiment  to  continue  uilhout 
disruption  while  permanent  nde-along 
status  is  considered  in  the  pending 
omnibus  rate  case.  The  Commission 
invites  publit  participation,  makes 
several  procedural  rulings,  and  notes 
the  possibility  that  this  case  n\<i\  he 
quickly  settled, 

DATES:  Notices  of  inter\entn>n  diui 
answers  to  a  motion  for  waiver  of 
certain  filing  rules  are  due  on  or  befcire 
October  19.  2001 

ADDRESSES:  Send  correspondence  to  the 
attention  of  Steven  W  Williams  artmt: 
secretary.  Postal  Rate  Commissinti    1  i  *  < 
H  Street  NW..  suite  300.  WashingtDii 
DC  20268-0001 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L,  Sharfman.  Gent-ral  Counsel. 
202-789-6820, 
SUPPLEMENTARY  INFORMATION; 

A,  Authority  To  Consider  the  Service  s 
Request 

39  U.S.C.  3623 

B.  Procedural  History 

1.  A  notice  and  order  (No   1308) 
concerning  the  underlying  experimental 
docket  (No  MC2000-i)  appeared  at  hb 
FR  15775, 

2.  This  notice  and  order  (No   132b) 
was  issued  October  5.  2001. 


C.  Background 

On  .September  28,  2001,  the  U.S. 
Postal  Service  filed  a  request  with  the 
Postal  Rate  Commission  for  an 
extension  of  the  ride-along  experiment, 
which  is  now  underway  pursuant  to 
docket  no.  MC2000-1.  The  experiment 
allows  one  qualifying  Standard  mail 
piece  to  "ride  along"  with  a  host 
Periodicals  publication  for  a  flat  fee  of 
10  cents. 

Without  the  extension,  the 
experiment  would  expire  on  Februar\' 
26,  2002,  while  the  Service's  request  for 
permanent  ride-along  status  (and  a  flat 
fee  of  1 2  4  cents)  is  pending  as  part  of 
•he  !!■!  . ntlv-filed  omnibus  rate  and 
eidssilii  ation  case  (docket  no.  R2001-1). 
To  address  this  situation,  the  Service 
proposes  changing  the  expiration  date  to 
coincide  with  implementation  of  related 
rate  schedules  (or  Periodicals  rates 
generally)  resulting  from  the  omnibus 
case  decisii  n   K'ljuest  of  the  United 
States  P'^iii  Ser\  1(6  for  a  recommended 
(ie(  isn  in  I  'V,  "xtension  of  the 
e\()iriiiient,ii  ride-along  classification 
for  PeriiKlh  .-1-    Srpt.^ni'w  r  28,  2001 
(request  ■   T)ii   ie.jur^i  \\ ,.-  filed 
piirMiiiit  I    i  hapter  3b  of  the  Postal 
Rci  r.;,in!/,dtH)n  Act,  39  U.S.C.  3602  et 
^^  (   !•  affects  domestic  mail 
I  i  i^sifi(  ,di   II  schedule  (DMCS)  section 
44  i  la  diiu  rite  schedules  421  (footnote 
12)  and  423  (footnotes). 

In  support  of  its  request,  the  Service 
has  filed  the  prepared  direct  testimony 
of  witness  Koroma  (USPS-T-1). 
Request,  attachment  A.  This  testimony 
incorporates  by  reference  witness 
Koroma's  testimony  (USPS-T-44)  in  the 
omnibus  case.  The  Service  also  has  filed 
a  motion  seeking  waiver  (to  the  extent 
applicable)  of  Commission  rules  54  and 
64;  a  proposed  stipulation  and 
agreement:  and  a  related  notice.  Motion 
of  the  I  Inited  States  for  waiver  of  rules, 
Sept.  inl)er  28,  2001;  Stipulation  and 
ALzre.ni.  lit,  September  28,  2001;  Notice 
if  '  n]t'  li  -States  Postal  Service  filing  of 
[ir   [11  ^ei  stipulation  and  agreement, 
Sejjteniber  28,  2001  (notice). 

Potential  for  expedition,  including 
>e,'<'iV  ,'!ie;)r  The  Service's  notice 
iniii  ate^  that  the  limited  nature  of  the 
pri  posed  change  lends  itself  to 
i'\|)lMr,)t:i'n  I'f  the'  rir.':^-ibflity  of 
■settlenifii!   .tin;  -;,i!ev  !i,.,;  It  has  filed 
the  sti(;!iiat,i '!;  .iiiii  agreement  to 
en(  iuir<if;<'  (i.irties  to  consider 
expeditious  resolution.  It  further 
suu^iest^  th.tt  ()arties  contact  Postal 
ServK  e  1    uti^el  with  questions  or  with 
signature  p.i^es  for  the  stipulation  and 
agreement    Npfire  a1  1    '-imil.-irly.  the 
.Servii  I'  -  r''(jue-i  :,[,ii;i  .i'--  ":.,!t  it  does 
not  e\pe(  t  tfii^  pr  'p.  ^dl  to  be 
contro%ersiai,  cites  Uie  interest  of 
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mailers  and  advertisers  in  making 
related  business  decisions  prior  to  the 
current  cutoff  date:  and  notes  that  it  has 
begun  contacting  participants  in  the 
underlying  experimental  case  regarding 
settlement  Request  at  2 

Proceedings,  authorization  of 
settlement  negotiations.  The 
Commission  hereby  establishes  docket 
no.  MC2001-3,  ride-along  experiment 
extension,  for  consideration  of  the 
Service's  proposed  change  in  the 
previously-approved  expiration  date 
The  Commission  authorizes  settlement 
proceedings  in  this  case,  appoints  the 
Postal  Ser\'ice  as  settlement  coordinator. 
and  forgoes  setting  a  prehearing 
conference  date  in  recognition  that  a 
prompt  settlement  may  be  possible. 

lnter\'ention  Those  wishing  to  be 
heard  in  this  matter  are  directed  to  file 
a  written  notice  of  intervention  with 
Steven  W  Williams,  acting  secretan,  nf 
the  Commission.  1333  H  Street  N'W  . 
suite  300.  Washington.  DC:  20268-0001. 
on  or  before  October  19,  2001.  Notices 
should  indicate  whether  the  intervener 
requests  a  hearing  or  conference,  and  to 
the  extent  possible,  the  position  of  the 
intervenor  with  regard  to  the  Postal 
Service  request   See  rule  20(b).  39  CFR 
3001 .20(b|.  In  the  absence  of  a  specific 
request,  evidentiarv  hearings  may  not  be 
held. 

Representation  of  the  general  public. 
In  conformance  with  4}  3624(a)  of  title 
39,  the  Commission  designates  Shellpv 
S,  Dreifuss,  acting  director  of  the 
Commission's  office  of  the  consumer 
advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Pursuant  to  this 
designation,  Ms  Dreifuss  will  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  her  and,  upon  request, 
will  supply  their  names  for  the  record. 
Neither  Ms  Dreifuss  nor  any  of  the 
assigned  personnel  will  participate  in  or 
provide  advice  on  any  Commission 
decision  in  this  proceeding  The  OCA 
shall  be  separately  served  with  three 
copies  of  all  filings,  in  addition  to  and 
at  the  same  time  as.  service  on  the 
Commission  of  the  24  copies  required 
by  Commission  rule  10(d) 

D.  Ordering  Paragraphs      . 

/( IS  ordered: 

1.  The  Commission  establishes  docket 
no.  MC2001-3.  ride-along  experiment 
extension,  to  consider  the  request 
referred  to  m  the  body  of  this  order 

2.  Notices  of  intervention  shall  be 
filed  no  later  than  October  19,  2001. 

3.  Answers  to  the  motion  of  the 
United  States  for  waiver  of  rules  are  due 
no  later  than  October  19.  2001 


4.  The  Po.stal  Service  is  authorized  to 
act  as  settlement  coordinator  in  this 
proceeding. 

5.  The  acting  secrptarv  shall  arrange 
for  publication  of  this  notice  and  order 
in  the  Federal  Register, 

By  the  (^nmmission. 
Steven  W.  Williams, 

Acting  Secretary. 

rPR  T)n,    {)\^iv\iH  Filed  10-1,5-01:  8:4,5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25208;  812-12398] 

CCM  Advisors  Funds,  et  al.;  Notice  of 
Application 

C)i  tohcr  11.  2001. 

AGENCY:  Securities  and  Exchange 
C^ommission  ("Commission") 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  tht"  Investment  Companv 
Act  of  1940  (the  'Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act,  as  well  as 
from  certain  disclosure  requirements, 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  ordtT  that  would  permit  them  to 
enter  into  and  materiallv  amend 
subadvisor\  dgreements  without 
shareholder  approval  and  would  grant 
relief  from  certain  disclosure 
requirements. 

APPLICANTS:  CCM  Advisors  Funds 
("Master  Trust").  C(".MA  Select 
Investment  Trust  ("Select  Trust  "),  AHA 
Investment  Funds,  inc  ("AHA  Funds") 
(collectively,  the    Funds"),  and  CCM 
Advisors.  LLC  (the  "Adviser"). 
FILING  DATES:  The  application  was  filed 
on  (anuarv  9.  2001  and  amended  on 
October  10,  2001.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  ppriod.  the  substance  of  which  is 
reflected  in  this  notice. 

HEARING  OR  NOTIFtCATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  .5:30  p  m  on  October  31,  2001.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 


notification  by  writing  to  the 
Commission's  Secretary, 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Applicants,  190  South 
LaSalle  Street,  Chicago,  Illinois.  60603. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
P.  Crovitz.  Senior  Counsel,  at  (202)  942- 
0667.  or  Michael  W.  Mundt.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0101. (202)  942-8090. 

Applicants'  Representations 

1.  Each  Fund  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  Master  Trust,  a 
Delaware  business  trust,  consists  of 
seven  series  (each  a  "Master  Portfolio") 
that  will  issue  interests  solely  through 
private  placement  transactions  that  do 
not  involve  any  "public  offering"  within 
the  meaning  of  section  4(2)  of  the 
Securities  Act  of  1933  ("1933  Act"). 
Investments  in  the  Master  Portfolios 
may  only  be  made  by  investment 
companies  and  certain  other  entities 
that  are  "accredited  investors  "  within 
the  meaning  of  regulation  D  under  the 
1933  Act.  Each  Master  Portfolio  will 
serve  as  a  master  fund  in  a  master/ 
feeder  structure.  Select  Trust,  a 
Delaware  trust,  consists  of  two  series 
(each  a  "Select  Series").  Each  Master 
Portfolio  and  Select  Series  is  a 

"Portfolio."  AHA  Funds,  a  Maryland 
corporation,  consists  of  four  series.  As 
of  November  1,  2001,  each  series  of 
AHA  expects  to  invest  all  of  its 
investable  assets  in  a  corresponding 
Master  Portfolio  and  become  a  "Feeder 
Portfolio." 

2.  The  Adviser,  a  Delaware  limited 
liability  company,  is  registered  under 
the  Investment  Advisers  Act  of  1940 

(  "Advisers  Act")  and  currently  serves  as 
investment  adviser  to  AHA  Funds 
pursuant  to  an  investment  advisory 
agreement  ("Advisory  Agreement")  that 
was  approved  by  the  board  of  directors 
of  AHA  Funds,  including  a  majority  of 
the  directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  and  by  shareholders.  The 
boards  of  trustees  of  Master  Trust  and 
Select  Trust,  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a){19) 
of  the  Act,  also  have  approved  Advisory 
Agreements  with  the  Adviser.  The  board 
of  each  Fund  is  a  "Board,"  and  the 
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disinterested  directors  or  trustees  of 
each  Board  are  "Independent 
Directors." ' 

3.  Under  the  terms  of  each  Advisory 
Agreement,  the  Adviser  will  serve  as 
investment  adviser  to  the  Portfolios  and 
will  be  responsible  for  providing 
general,  overall  advice  and  guidance  to 
the  Portfolios.  Subject  to  oversight  by 
the  Board,  the  Adviser  may  hire 
subadvisers  (each  a  "Subadviser 
Agreements ').  Each  Subadviser  is  or 
will  be  an  investment  adviser  registered 
or  exempt  from  registration  under  the 
Advisers  Act.  Subadvisers  will  be 
recommended  to  the  Board  by  the 
Adviser  and  selected  and  approved  by 
the  Board,  including  a  majority  of  the 
Independent  Directors.  Each 
Subadvisers  fees  will  be  paid  by  the 
Adviser  out  of  the  management  fees 
received  by  the  Adviser  from  the 
representative  Portfolio. 

4.  The  Adviser  will  monitor  the 
Portfolio  and  the  Subadvisers  and  will 
make  recom^nendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  between  Subadvisers  and  will  be 
responsible  for  recommending  the 
hiring,  termination  and  replacement 
Subadvisers  and  will  be  responsible  for 
recommending  the  hiring,  termination 
and  replacement  of  Subadvisers.  The 
Adviser  will  recommend  Subadvisers 
based  on  a  number  of  factors  used  to 
evaluate  their  skills  in  managing  assets 
pursuant  to  particular  investment 
objectives.  The  AHA  Funds  currently 
use  5  Subadvisers. 

5.  Applicants  request  relief  to  permit 
the  Adviser,  subject  to  Board  oversight, 
to  enter  into  and  materially  amend 
Subadvisor>'  Agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Subadviser 
that  is  an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  of  the 
Portfolios  and  Feeder  Portfolios  or  of  the 


'  Applicants  rflMi  r«|ucsl  rrlii'f  with  rpspei  t  to  ( 1 1 
.Hiiy  t'xistiiig  or  futiirt'  mtu-s  of  the  Funds  dnd  dn\ 
other  n-gisttTiiil  oppn-ciui  niaiid^cnient  invi'stnienl 
r.ompaiiies  or  series  thereof  ihdl  are  ailvised  by  the 
.■\d\  iser  and  operate  in  the  same  manner  as  the 
Portfolios  leach  suth  entity,  also  a  "Porlfoho'i   and 
[2]  anv  registered  open-end  management 
un  pstmeni  rompanies  or  series  thereof  that  ,ire 
advise<i  In  the  .\dviser  and  operate  in  the  same 
manner  as  the  IVirtfolios  (each  su(  h  entity,  also  a 
"Portfolio"),  and  (21  an\  registered  open-end 
management  investment  (ompan\  or  series  thereof 
that  now  or  in  the  hitiirr  invests  all  of  its  mvestable 
assets  in  a  Portfolio  (each  such  entil\ ,  also  a 
"Feeder  Portfolio  ')   .Anv  Portfolio  or  Feeder 
Portfolio  that  relies  on  the  requested  order  «  ill  do 
so  onlv  in  aicordance  with  the  terms  and 
conditions  contained  in  the  a|)plicalion  The  Funds 
are  the  onl\  existing  Investment  (ompanies  that 
(  urrentU  intend  l<i  relv  on  the  requested  order  It 
the  name  of  a  Portfolio  or  Feeder  Portfolio  ( Dntains 
the  name  of  a  Subdd\  iser  (as  defined  beliml.  the 
name  oi  the  Portfolio  or  Feeder  Portfolio  will  ,dso 
contain  the  name  of  the  .-\d\  iser.  ivliu  li  mil  ,ip[>e.ii 
l)efore  the  name  of  the  .Subadviser. 


Adviser,  other  than  by  reason  of  serving 
as  a  Subadviser  to  one  or  more  of  the 
Portfolios  ("Affiliated  Subadviser"). 

6.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  each  Portfolio  or  Feeder 
Portfolio  to  disclose  the  fees  paid  bv  thr 
Adviser  to  each  Subadviser.  Each 
Portfolio  and  Feeder  Portfolio  would 
disclose  (both  as  a  dollar  amount  and  as 
a  percentage  of  the  Portfolio'  net  assets); 
(a)  aggregate  fees  paid  to  the  Adviser 
and  any  Affiliated  Subadvisers;  and  (b) 
aggregate  fees  paid  to  Subadvisers  other 
than  the  Affiliated  Subadvisers  ("Non- 
Affiliated  Subadvisers")  (collectively. 
"Modified  Fee  Disclosure")  For  any 
Portfolio  that  employs  an  Affiliated 
Subadviser,  the  Portfolio  and  Feeder 
Portfolio  will  provide  separate 
disclosure  of  any  fees  paid  to  the 
Affiliated  Subadviser 

Applicants'  Legal  Analysis 

1.  Section  1.5(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  lawful  for  any 
person  to  act  as  investment  adviser  to  a 
registered  investment  company  except 
pursuant  to  a  written  contract  that  has 
been  approved  by  the  vote  of  a  majority 
of  the  company's  outstanding  voting 
securities.  Rule  lHf-2  under  the  Act 
provides  that  each  series  or  cla.ss  of 
stock  ill  a  series  company  affected  by  a 
manner  must  approve  such  matter  if  the 
Act  requires  shareholder  approval 

2.  Form  N-lA  is  the  registration 
statement  used  by  open-end  in\  estnu'iit 
companies.  Item  15(a)(3)  of  Form  N-1 A 
requires  disclosure  of  the  method  and 
amount  of  the  investment  adviser's 
compensation. 

3.  Rule  20a-l  under  the  Act  requires 
proxies  solit  ited  with  respect  to  an 
investment  company  to  t  ()nipl\  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (  "Exchange  Act  ") 
Items  22(c)(l)(ii).  22(c)(l)(iii).  22((  )(H), 
and  22(c)(9)  of  Schedule  14A.  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  will  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser.  "  the  "aggregate 
amount  of  the  investment  adviser  s 
fees."  a  description  of  "the  terms  of  the 
contract  to  be  acted  upon,"  and.  if  a 
change  in  the  advisory  fee  is  proposed. 
the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees 

4.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  bv 
registered  investment  companies,  item 


-  In  the  case  of  the  Master  Portfolios,  shareholder 
.ipproval  riKjuiremenls  under  section  15(a)  and  rule 
IHf-.;  also  are  governeil  b\  the  voting  provisions  set 

forth  in  settion  IL'IdKIKFI  of  the  .Act. 


48  of  Form  N-SAR  requires  investment 
companies  to  disclosure  the  rate 
schedule  for  fees  paid  to  their 
investment  advisers,  including  the 
Subadvisers 

5  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statement.'-  and  shareholder  reports  filed 
with  the  Commission  Section  &- 
07(2)(a).  (b)  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction  or  any 
class  or  classes  of  persons,  securities  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  publu  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Art  Applicants 
state  that  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
helow 

"  AppliLdntb  dssert  that  shareholders 
are  relying  on  the  Adviser  to  select  and 
monitor  the  activities  of  Subadvisers 
best  suited  to  achieve  the  Portfolios' 
investment  objectives.  Applicants  assert 
that,  from  the  perspective  of  the 
investor,  the  role  of  the  Subadvisers  is 
comparable  to  that  of  individual 
[)ortfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
contend  that  requiring  shareholder 
approval  of  each  Subadvisorv' 
Agreement  may  impost  unnecessary- 
(  osts  and  delays  on  the  Portfolio,  and 
may  preclude  the  Adviser  from  acting 
promptly  and  efficiently  in  a  manner 
( onsidered  advisable  by  the  Board  and 
the  Adviser.  Applicants  note  that  the 
Advisory  Agreement  will  remain  subject 
to  section  15(a)  of  the  Act  and  rule  18f- 
2  under  the  Act. 

8  .^ppllcants  assert  that  many  Non- 
Affiliated  Subadvisers  charge  their 
customers  for  advisory  services 
according  to  a    posted"  rate  schedule. 
.■\pplicants  state  that  the  Adviser  may 
not  be  able  to  negotiate  below  "posted" 
fee  rates  with  Nun  .Xffiliated 
Subadvisers  if  o.n  li  N  ■!.  .Affiliated 
Subadvisers  fees  are  required  to  be 
disclosed  Applicants  submit  that  the 
relief  will  allow  Noii-.\ffiliated 
Subd(i\isers  til  ,11  (  ept  lower  advisory' 
fees  from  tht  .\d\  iser,  the  benefits  of 
whi(  h  will  be  passed  on  to  shareholders 
in  I  hie  fnrm  of  lower  advisorv  fees. 
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Applicants'  Conditions 

Applicants  agree  that  anv  order 
granting  the  requested  relief  will  he 
subject  to  the  following  conditions: 

1.  Before  a  Portfolio  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Portfolio,  within  the  meaning  of  the  Act. 
or  if  applicable,  pursuant  to  voting 
instructions  provided  by  shareholders  ni 
any  Feeder  Portfolios  investing  in  the 
Portfolio  or  other  voting  arrangements 
that  compiv  with  section 
12(d)(l)(E)(iii)(aa)  (of  the.  Act,  if 
applicable  Before  a  future  Portfolio  or 
Feeder  Portfolio  may  rely  on  the  order 
requested  in  the  application,  the 
operation  of  the  future  Portfolio  or 
Feeder  Portfolio  in  the  manner 
described  in  theapplication  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
future  Portfolio  or  Feeder  Portfolio 
within  the  meaning  of  the  Act.  or  if 
applicable,  pursuant  to  voting 
instructions  provided  bv  the 
shareholders  of  the  future  Feeder 
Portfolio  in  accordance  with  section 
12(d](l)(El(iii)(aa)  of  the  Act.  or  in  the 
case  of  a  future  Portfolio  or  Feeder 
Portfolio  whose  shareholders  purchase 
shares  in  a  public  offering  on  the  basis 
of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below,  by  the  initial  shareholder(s) 
before  the  shares  of  the  future  Portfolio 
or  Feeder  Portfolio  are  offered  to  the 
public 

2  A  Portfolios  prospectus,  a  Feeder 
Portfolio's  prospectus  or.  in  the  case  of 
a  Portfolio  offering  its  shares  in  a  private 
placement  offering,  its  offering 
document,  will  disclose  the  existence, 
substance  and  effect  of  any  order 
granted  pursuant  to  the  application 
Each  Portfolio  and  Feeder  Portfolio  will 
hold  itself  out  as  employing  the 
management  structure  described  in  the 
application  A  Portfolio's  prospectus,  a 
Feeder  Portfolio's  prospectus,  or  in  the 
case  of  a  Portfolio  offering  its  shares  in 
a  private  placement  offering,  its  offering 
documents,  will  prominently  disclose 
that  the  Adviser  has  ultimate 
responsibilitv.  subject  to  oversight  t)v 
the  Board,  to  oversee  the  Subadvisers 
and  recommend  their  hiring. 
terminatKjn.  and  replacement 

,3.  Within  90  days  of  the  hiring  of  a 
Subadviser.  the  Adviser  will  hirnish 
shareholders  of  the  applicable  Portfolio 
and  Feeder  Portfolio  with  the 
information  about  the  Subadviser  that 
would  be  included  in  a  proxy  statement, 
except  as  modified  to  permit  M()difi»'d 


Fee  Disclosure  This  information  will 
include  Modified  Fee  Disclosure  and 
any  changes  in  such  disclosure  caused 
bv  the  addition  of  a  new  Subadviser,  To 
meet  this  obligation,  the  Adviser  will 
provide  shareholders  of  the  applicable 
Portfolio  and  Feeder  I'ortfolio.  within  90 
days  of  the  hiring  of  a  Subadviser.  an 
informatiiin  statement  meeting  the 
requireinenls  of  Regulation  14C. 
Schedule  14(;,  and  item  22  of  Schedule 
14 A  under  the  Exchange  Act.  except  as 
modified  by  the  order  to  permit 
Modified  Fee  Disclosure, 

4  The  .\dviser  will  not  s'nter  into  a 
Subadvisorv  .Agreement  with  any 
.■\ffiliated  Subadviser  without  such 
Suhadvisor\'  Agreement,  including  the 
compen.-^ation  to  he  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  Portfolio,  or.  if  applicable,  pursuant 
to  voting  instructions  provided  by 
shareholders  of  anv  Feeder  Portfolios 
investing  in  such  Portfolio  or  other 
voting  arrangements  that  compiv  with 
section  12(d)(l)(E)(iii)(aa)  of  the  Act,  if 
applicable 

5  At  all  times,  a  majority  of  each 
Board  will  be  Independent  Directors, 
and  the  nomination  of  new  or  additional 
Independent  Directors  will  be  at  the 
discretion  of  the  then-existing 
Independent  Directors 

6  When  a  Subadviser  change  is 
proposed  for  a  Portfolio  with  an 
Affiliated  Subadviser.  the  applicable 
Board,  including  a  majority  of  the 
Independent  Directors,  will  make  a 
separate  finding,  reflected  in  the 
applicable  Portfolio's  and  Feeder 
Portfoli(j  s  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Portfolio  and  its  shareholders  and  any 
Feeder  Portfolio  investing  in  the 
Portfolio  and  its  respective 
shareholders,  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage, 

7  Independent  legal  counsel,  as 
defined  in  rule  ()-l(a)(6)  under  the  Act, 
will  be  engaged  to  represent  the 
Independent  Directors  The  selection  of 
such  ( ounsel  will  be  within  the 
discretion  of  the  then-existing 
Independent  Directors 

8  The  .■\dviser  will  provide  the 
applicable  Board,  no  less  frequently 
than  quarterly,  with  information  about 
the  profitability  of  the  Adviser  on  a  per- 
Portfolio  basis  This  information  will 
reflect  the  impact  on  profitability  of  the 
hiring  or  termination  of  any  Subadviser 
during  the  applicable  quarter. 

9  Whenever  a  Subadviser  is  hired  or 
terminated,  the  Adviser  will  provide  the 
appli(  able  Board  with  information 
showing  the  expected  impact  on  the 
profitabilitv  of  the  Adviser. 


10.  The  Adviser  will  provide  general 
management  services  to  each  Portfolio, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  the 
Portfolio's  assets  and,  subject  to  review 
and  approval  of  the  Board,  will:  (a)  set 
each  Portfolios  overall  investment 
strategies;  (b)  evaluate,  select  and 
recommend  Subadvisers  to  manage  all 
or  part  of  the  Portfolio's  assets;  (c) 
allocate  and.  when  appropriate, 
reallocate  the  Portfolio's  assets  among 
multiple  Subadvisers;  (d)  monitor  and 
evaluate  the  performance  of 
Subadvisers;  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Subadvisers  comply 
with  each  Portfolio's  investment 
objectives,  policies  and  restrictions. 

1 1.  No  trustee,  director,  or  officer  of 
the  Portfolios  or  Feeder  Portfolios  or 
director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  such  person) 
any  interest  in  a  Subadviser  except  for: 
(a)  ownership  of  interests  in  the  Adviser 
or  any  entity  that  controls,  is  controlled 
by  or  is  under  common  control  with  the 
Adviser;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  any  publicly- 
traded  company  that  is  either  a 
Subadviser  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

12.  Each  Portfolio  and  Feeder 
Portfolio  in  its  registration  statement 
and  each  Portfolio  offering  its  shares  in 
a  private  placement  offering,  in  its 
offering  documents,  will  disclose  the 
Modified  Fee  Disclosure. 

For  the  Commission.  b\  the  Division  of 
Invtjstment  Management,  under  delegated 

auth(irit\ 

Margaret  H.  McFarland, 

Deputy  Secretary 

|FR  Doc.  01-25986  Filed  10-15-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  1934;  Rel.  No. 
44916/October  10,  2001] 

Order  Regarding  Government 
Securities  Reconciliations 

Section  36  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  authorizes 
the  Commission,  by  rule,  regulation,  or 
order,  to  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
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provisions  of  the  Exchange  Act  or  any 
rule  or  regulation  thereunder,  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest, 
and  is  consistent  with  the  protection  of 
investors.  In  light  of  the  events  of 
September  1 1 .  2001 .  the  Commission 
has  determined  to  provide  broker- 
dealers  with  further  relief  under 
Exchange  Act  Rules  15c.3-l  and  1.5c3- 
3  to  facilitate  the  orderly  reconciliation 
of  transactions  in  government  securities. 
Accordingly. 

It  is  ordered,  pursuant  to  Section  36 
of  the  Exchange  Act.  that.  Broker- 
dealers  need  not  consider  the  days 
October  6.  2001  through  October  19. 
2001.  inclusive,  as  business  or  calendar 
davs  for  purposes  of  taking  deductions, 
when  computing  net  capital  under  Rule 
15c3-l  or  for  purposes  of  determining 
the  amount  of  cash  and/or  qualified 
securities  required  to  be  maintained  in 
a  "Special  Reserve  Bank  Account  fur  the 
Exclusive  Benefit  of  Customers"  in 
accordance  with  the  formula  set  forth  m 
Exhibit  A  to  Rule  15c3-3  arising  from 
aged  fail  transactions  in  government 
securities  and  unresolved  reconciliation 
differences  with  accounts  or  clearing 
corporations  or  depositories  involving 
government  securities. 

B\'  the  Commission 
Margaret  H.  McFarland. 

Deput\  Si'crt'tdP, 

|FR  Doi  ,  01-2595h  Filed  1()-1.")-01,  H  45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44914;  File  No.  SR-NASD- 
2001-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  inc.,  to  Raise  the  Per  Share 
Charge  for  Use  of  SuperSOES  By  Non- 
NASD  Members 

October  9.  2001 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  October 
4.  2001,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
through  its  subsidiary.  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  of  "Commission") 
the  proposed  rule  change  as  described 
in  Items.  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq  The 


Commission  is  publishing  this  notic  c  tn 
solicit  comments  f»n  the  proposed  rulr 
change  from  interested  persons 

I.  Self-Regulatoni  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  int  rerfst>  the  jn'i 
share  t;harge  for  use  of  the  Nasdaq 
National  Market  Exec  utive  System 
( "NNMS"  or  "SuperSOES")  on  a  pilot 
basis.  This  rule  filing  applies  this 
change  to  national  sec  unties  trading 
Nasdaq-listed  securities  pursuant  to 
grants  of  unlisted  trading  privileges 
("I'TP  Exchanges    I.  which  are  not 
NASD  members  The  rule  filing  would 
become  effective  immediately  upon 
approval  by  the  Commission  and  would 
be  implemented  on  the  first  dns  of  the 
montb  immediateh  folldwmu 
Commission  approval  and  would 
remain  in  effec  t.  on  ,i  jniot  basis,  until 
October  31,  2002  During  the  pilot 
period.  Nasiiaq  will  .isst-ss  the  effect  of 
the  rule  change  on  market  participants 
and  Nasdaq  and  ma\  file  additional 
changes  to  the  le\  el  or  stnu  ture  of  its 
fees  '  The  text  of  the  proposed  rule 
change  is  set  forth  below  Proposed  new 
language  is  underlined:  proposed 
deletions  are  in  brac:kets. 


7010  System  Senires 

ia)-(h)  No  change 

(i)  Transaction  Execution  Services 

(1)  No  change 

(2)  Nasdaq  National  Market  Exec  litmn 
System  (SuperSOPiS) 

The  following  charges  shall  appU  ti 
the  use  of  the  Nasdaq  National  Market 
Execution  Svstem: 

Order  Entry  Charge— $0  10  per  order 
entry  (entering  party  only) 

Per  Share  Charge — SO  001  per  share 
executed  for  all  fullv  or  partially 
executed  orders  (entering  partv 
only) 

Cancellation  Fee — SO  2.'j  per  order 
cancelled  (canceling  party  only) 

For  a  pilot  period  commencing  on 
\ovember  1.  2001  and  lasting  until 
October  31.  2002.  the  per  share  chanir 
will  he  $0  002  per  share  executed  for  all 
fullv  or  partiallv  executed  orders 
lentering  partv  onlvi. 


II.  Self-Regulatnr\  Organization  s 
Statement  of  the  Purpose  ot.  and 
Statutory  Basis  for,  the  Proposed  Kiilt 
Change 

In  Its  liiing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory- Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  14,  2000.  the  Commission 
issued  an  order  approving  a  rule  change 
that:  (1)  Established  the  NNMS,  a  new 
platform  for  the  trading  of  Nasdaq 
National  Market  ("NNM")  securities;  (2) 
modified  the  rules  governing  the  use  of 
SelectNet  fur  trading  NNM  issues,  and 
(3)  left  unchanged  trading  of  Nasdaq 
SmallCap  securities  through  the  Small 
Order  Execution  System  ( "SOES")  and 
SelectNet.*  Nasdaq  began  implementing 
these  system  changes  on  )uly  9.  2001 
and  completed  implementation  on  )uly 
30,  2001.  Through  these  changes,  the 
IMNMS  has  become  tlie  ; nmary  trading 
platform  fur  \\M  sec  lirities.  and 
•stitH  t\et  :s  intendeci  to  be  used 
prinianlx  ioi  !)ie  trrinsnuttal  and 
exe(  utmn  iif    niiD  liability"  orders  for 
inarket  maker-  m  NNM  securities,  as 
well  a-  the  tr  tii-iiiittal  and  execution  of 

li,ibilit\     nier  !    market  participants 
that  di)  not  prtriu  ipate  in  the  automatic 
e\e(  ution  fuiK  tiooality  of  the  NNMS. 
( )n  Sepember  28   2001,  Nasdaq  filed 
uiMiiifii  ,4tii,iis  ti   \\]r  jTicing  Structure 
iur  -Seieit.Ne!  ,,ii>i  Uir  ,\NMS.'' These 
changes  wen    ie-itined  as  an  interim 
mMiiifu  .itiMii  ti    t'emg  the  process  of 
alignuij;  tlii'  i  !l.true^  to  market 
participants  for  using  the  NNM.S  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
i)enefit-  th.it  th«  \  provide  to  market 
participaiils.  In  this  filing.  Nasdaq  is 


1,5U,SC.  78s(b)(ll 
17(:FR  240  14b-^ 


Nrtsii.ii)  hN.>  fiii'd  a  compiinion  fuIp  filing  (SR- 
\A,sIVj(M)I-+i7l  t(.  rtpplv  the  same  rule  i  hange  to 
N.^.Stl  iiu'riil»rs  .ind  to  introduce  a  liquidity 
(iru\  iiliT  ri"().)ti'  airiilrtblp  to  NASD  members.  See 
.Sec  iinlii-v  1  \i  h,ini;i   Ai  t  Release  No.  44910  (tJctober 
5.  2CK)1)   sK   \^Sl>-2lMll-67  is  effective  upon 
filing.  <iinl  Nd-ilrtc)  V.  ill  implfmenl  it  for  a  pilot 
[)eriod  i  immicni  iii^  (iii  Niisi'mber  1.  2001  and 
cnilintf  im  Ck  liiIxT  n    2002, 


'S«:urilies  Exchange  .^c1  Releiise  No,  42:144  (Ian 
14.  2000).  65  FR  16  (fan  25.  2000)  |SR-N,^SD-<^U- 
11). 

»  See  Securities  Exchange  Act  Release  No.  448WJ 
(October  2.  2001)  (File  No  SR-NASD-2001-63)  and 
Securities  Exchange  Act  Release  No  448<M>  ((X  lober 
2,  2001)  (File  No  SR-NASD-2()01-<)4)  .SR-NA.SIV 
2(X)l-63  applied  the  new  fees  Id  NASD  meniliers. 
effet:tive  upon  filing,  and  was  implemented  on 
October  1.  2001   .SR-NASD-2001-64  will  apply  the 
new  fees  to  IHTP  Exchanges,  and  will  be 
implemented  on  the  first  day  o(  the  month 
immediately  following  (ximmission  approval. 
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increasing  the  per  share  charge  for 
orders  entered  and  executed  in  the 
WMS  from  SO  001  per  share  to  $0,002 
per  share,  in  ket>ping  with  Nasdaq's 
ongoing  efforts  to  align  charges  with 
costs  and  benefits, 

2,  Statutor\'  Basis  | 

Nasdaq  belie\'es  that  th^  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A(b)(5)  of  the  Act,'^^' 
which  ri^quires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  (►"■es.  du*vs,  and 
other  charges  among  members  and 
issuers  andftther  persons  using  any 
facility  or  svstem  which  the  NASD 
operates  or  controls,  and  Section 
15A(b)(6)  of  the  Act."  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  r)r  df-aiers, 
Nasdaq  believes  that  the  level  of  fef  s 
charged  to  market  participants  under 
the  proposal  is  reasonable  Nasdaq 
anticipates  that  overall  fees  for  the 
NNMS,  SelectNet,  and  SOES,  net  of  the 
liquidity  provider  rebate,  will  be 
comparable  to  overall  fees  for  the 
NNMS,  SelectNet,  and  SDES  under  the 
pricing  changes  contained  in  SR- 
NASD-2001-6,3«  and  SR-NASD-2001- 
64  '  Such  fees  are,  in  turn,  estimated  to 
be  slightly  lower  than  overall  fees  for 
SelectNet  and  SOES  prior  to  the 
introduction  of  the  .NNMS. 

B  Self-Rpgulaton-  Organization 's 
Statempnt  on  Burd>-n  on  Competition 

Nasdaq  does  not  believp  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 

necessarv  or  appropriate  m  fiirthorano'' 
of  the  purposes  of  th"  Act 

C  Self-Rpgulaton,'-  Organization's 
Statfmpnt  on  Cnmmpnts  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notir.f'  in  thf'  Federal 
Register  or  within  suf:h  longer  pfrmd    li 
as  the  Commission  mav  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  ainl 
publishes  its  reasons  for  so  finding  or 
(u)  as  to  which  the  NASD  consents,  the 
Commission  will 


(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicatujns  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  may  be  withheld  frtjm  the 
public  in  accordance  with  the 
provisions  of  5  LJ.SC,  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Publir  Reference 
Room  Copies  of  su(,h  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  NASD,  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-t)8  and  should  be 
submitted  by  November  6,  2001, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Marsarel  H,  McFarland. 

Deputy  Secrvtary. 

IFR  Do<    01-25936  Filed  10-15-O1:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44915;  File  No.  SR-NASO- 
2001-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Extending  the  Pilot  Term  of  the  Nasdaq 
International  Service  and  the 
Effectiveness  of  Nasdaq  International 
Service  Rules 

October  9.  2001, 

Pursuant  to  Section  19(b)fl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. 
notice  is  hereby  given  that  on  October 


2.  2001.  the  National  Association  of 
Securities  Dealers.  Inc  ("NASD"  or 
"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market.  Inc, 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
(  "Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq,  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis, ' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend  for  one 
year  (1)  the  pilot  term  of  the  Nasdaq 
International  Service  ("Service"),  and 
(2)  the  effectiveness  of  certain  rules 
(  "International  Rules")  that  are  unique 
to  the  Service.  This  rule  change  does  not 
entail  any  modification  of  the 
International  Rules,  The  present 
authorization  for  the  Service  and  the 
International  Rules  expires  on  October 
9,  2001,  With  this  filing,  the  pilot  period 
for  the  Service  and  the  International 
Rules  would  be  extended  until  October 
9. 2002 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-RegulatoT}'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1    Purpose 

The  NASD  proposed  to  extend  for  an 
additional  year,  until  October  9.  2002, 
the  pilot  operation  of  the  Service  and 
the  effectiveness  of  the  International 
Rules  governing  broker-dealers'  access 
to  and  use  of  the  Service,  The 
Commission  originally  approved  the 


111!  St;  78o-3(b|(5). 

15  U,S,C  78o-3(b)l6). 
'Sw  SR-NASD-2001-63.  supra  note  5. 
*  <)«■  SR-NAS&-2001-64,  supra  note  5. 


'"17CFR20O,3O-3(a)(12), 
'15U,S,C.  78s(b)(l), 
•'17CFR240,19b-4. 


'  Till- {.iinunissKiii  nijilr  .1  t\p"X''''pl"t<''  '^'l<' 
torinattini;  ( h.ingp  .11  thf  rcfiiicsl  (i)  ihi'  N.XSD  The 
(  hein^ps  tire  rpflcctpcl  in  this  iidIh  c  Tflcphcinc 
ilisf  .ission  bt'twenn  Peter  K  Ordght\,  .^ssdc.iale 
(.eneral  {loun.sel,  Nasdaq,  and  Christopher  B   Stmie. 
Attorney  Advisor.  Du  isioii  of  Market  Rt^gulation, 
Commission  (Ol,  5.  2001) 
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existing  [lilnt  i)()(Tation  of  the  S»'r\  ice 
and  the  Internaticmal  Rules  in  October 
T)91  '  The  Senice  whs  launthed  on 
lanuary  20.  1992,  The  pilot  has  since 
been  extended  and  is  i  urrentlv  set  to 
expire  on  October  9,  2001. 

The  Ser\i( f  supports  an  eari\  tr.iding 
session  running  from  3:30  a.m.  to  9:00 
a.m..  Eastern  Time,  on  each  U.S. 
business  day  ('  Eurcjpean  S(!Ssion")  th.it 
o'.-erlaps  the  business  hours  of  the 
London  financial  markets.  Partir ip<ilion 
in  the  Service  is  \i)luntar\'  and  is  open 
to  anv  authorized  N.\SD  member  firm  f>r 
its  appro\ed  broker-dealer  affiliate  in 
thi'  r.K,  A  member  participates  a-  a 
Ser\ice  market  maker  thither  by  staffing 
its  trading  facilities  in  the  U.S.  or  the 
fac  ilities  of  its  approved  affiliate  during 
the  European  Session.  The  S(>r\  ice  also 
has  a  variable  opening  feature  that 
permits  Senice  market  makers  to  elect 
to  participate  starting  from  3:30  a.m  , 
5:30  a.m.  or  7:30  a.m..  Eastern  Time. 
The  election  is  required  to  be  made  on 
a  SRCurity-by-security  basis  at  the  time 
a  firm  registers  with  the  NASD  as  a 
Service  market  maker.'  At  present,  there 
are  no  Service  market  makers 
participating  in  the  Service. 

As  noted  abo\e.  the  NASD  is  seeking 
to  extend  the  pilot  term  for  one  year, 
During  this  period,  the  NASD  will 
continue  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Ser\  ice  to  broaden 
market  partit;ipation  The  NASD 
c;ontinues  to  \iew  the  Service  as  a 
significant  experiment  in  expanding 
potential  opportunities  for  international 
trading  via  systems  operated  by  Nasdaq 
Accordingly,  the  NA.SD  believes  that 
this  pilfit  operation  warrants  an 
exttmsum  to  permit  possible 
enhancements  that  will  increase  the 
Service's  utility  and  attractiveness  to  the 
investment  community  ^  The  NASD 
maintains  its  belief  that  it  is  extremely 
important  to  preserve  this  facility  and 
the  opportunities  it  provides,  especially 
in  light  of  the  increasingly  global  nature 


*  Sn-  .So(  until"'  lixc  h.iiii;-'  ,\t  I  Release  No.  24til2 

(Oct.  n.  lOTil.  sh  KK  S2<)h^  If),  t  17.  iqqi)|i-ile 
No.  SR-N.A.SD-'»()-,i<i 

''  Sef  Se<  urlties  I-,\i  h.tiiut'  .■\i-!  Kelu.iM'  Nu   4  JII IM 
(Aug  29.  2()0(l|   bS  KK  54095  (Sept.  6,  2000)  (File 
Nu.  SR-\.'\.S[>-t)0-.'-)l), 

"Reg.irdless  of  the  iipeniiij;  lime  chosen  by  the 
.Senile  mnrket  maimer  the  .Senile  market  maker  is 
required  to  lultill  .ill  the  nhhRalions  of  a  .Service 
market  maker  from  that  time  {it-  .  either  3  :10  a.m  . 
5::tO  am.  or  T  .H\  a  m.t  until  the  F.uri)peaii  Sessinn 
( jnses  at  M  00  a.m  .  Eastern  Time   .Sf^  .Se(  uri'ies 
Kvi  hange  .Ac  t  Release  No,  52471  (jime  Ih,  lMq:)|.  =.H 
FR  J3«65  lluiie  22,  1W:U  (tile  No   SR-N.'\S[V-«2- 
54). 

"  ,^ssumlrlj^  that  the  pilot  term  is  extemieil  the 
N.A.SD  will  c  (intlnue  to  suppK  the  ('.oinmissi m 
with  the  statislH.al  reports  pres(.ril)o(i  in  the  initial 
approval  order  for  the  Serviie  at  six-month 
mtenals 


of  the  se(  iiritn's  markets  and  the  trend 
of  (  rnss-bonier  transactions  gc-neralK  . 

in  .itidition.  the  Ser\ice  still  serves  an 
in\  aluable  role  as  a  critical  early 
w.iriiiiig  nii(  h.iiiism  in  the  context  of 
signiii(  ant  changes  involving  Nasdaq 
software  and  hardware  systems. 
Specifically,  because  the  Service 
operates  in  the  early  morning  hours 
prior  ti  I  till'  I  ipening  of  trading  in  the 
dnnievtH   >ession  of  Nasdaq,  the  Sendee 
has  prM\  idt'd  foi  thf  early  detection  of 
svsteiiT-  or  I  I'niiiumications  problems 


when  Na 


sd.Hl  mip 


lenients  these  systems 


changes 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
11  A(a)(l)(B)  and  (C)  and  15A(b)(6)  of 
the  Act,  Subsections  (B!  and  (C)  of 
Section  llA(a)(l)  set  forth  the 
Clongressional  goals  of  achieving  more 
effi(  lent  and  effec:ti\e  marktM 
operations,  liroader  awiilability  oi 
information  with  respec  t  to  quotations 
for  securities,  and  tht^  exei  utuin  of 
inx'estor  ordc^rs  in  the  i)es!  ni.iikrt 
through  the  use  of  advanced  data 
processing  and  c;ommunic  atmns 
techniques,  .Sec:tion  15(A)ih't'    i>'!juires. 
among  other  things,  iliat  the  NA.sD  rules 
lie  designed  to  pre\tMit  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  foster  c  oojieration  ami 
coordination  with  persons  engaged  m 
regulating,  clearing,  settling,  processing 
information  with  respec:t  to.  and 
facilitating  transac  turns  in  securities. 
The  NASD  believes  that  the  proposed 
extension  of  the  Sendee  and  the 
International  Rules  is  fully  consistent 
with  these  statutory  provisions, 

R  Sf^lf-Rff^ulaton.'  Organization's 
StatPiiu'nt  I  in  Burden  on  Competition 

The  NASD  <loes  not  belie\e  that  the 
proposed  rule  <  hange  will  impnvi-  .hu 
burden  on  c  umpetition  that  is  nut 
nec:essar\'  or  appropriate  in  furtherance 
of  the  purpose  of  the  Ac  I 

C,  Splt-Rpguliiton  ( Iri^iini/iition's 
Stntcmpnt  on  C.omnwnts  on  the 
Prnpospd  Rah'  Chunjif  Heceivfd  From 
Members.  Participants  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interestecf  persons  are  in\  ited  to 
submit  written  data,  \  iews,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propost>d  ruN' 
change  is  consistent  with  the  .Xi  \ 
Perscms  making  written  subniissHm 
should  file  six  copies  thereof  with  the 


Secretary,  Sec:urilies  and  Exchange 
Commission,  4v')0  Fifth  Strew,  NVV., 
Washington,  DC  20549-«609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written  data 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspecting  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-65  and  should  be 
submitted  by  November  6.  2001 

I\'  Commission's  Findings  and  Order 

dranting  ,\(  (  eleraled  .Apprtn  ,il  il 
Proposed  Rule  Change 

The  (.oiiiiii'sMun  finds  that  the 
proposed  rule  change  is  consistent  with 
Sections  llA(a)(l)(B)  and  (C)  and 
1 5  A{b)(6)  of  the  Act."  The  Commission 
believes  that,  in  connection  with  the 
globalization  of  securities  markets,  the 
Service  provides  an  opportunity  to 
advance  the  statutory  goals  of  (1) 
Achieving  more  efficient  and  effective 
market  operations;  (2)  broader 
availability  of  information  with  respect 
to  quotations  for  securities;  (3)  the 
execution  of  investor  orders  in  the  best 
market  through  the  use  of  advanced  data 
processing  and  communications 
techniques;  and  (4)  fostering 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to  and  facilitating  transactions 
in  securities. 

The  Commission  views  the  Service  as 
prcwiding  potential  opportunities  for 
international  trading  via  a  system 
operated  by  Nasdaq.  The  Service  is 
intended  to  promote  additional 
commitments  of  member  firms'  capital 
to  market  making  and  to  attract 
commitments  from  firms  based  in 
Europe  that  currently  do  not  function  as 
Nasdaq  market  makers.  Although  there 
are  no  Service  market  makers 
participating  in  the  Service,  the  NASD 
plans  to  reevaluate  the  plans  to 
reevaluate  the  Service's  operation  and 
consider  possible  enhancements  to  the 
Senice  to  broaden  market  maker 
prirtiripatinn.  Additionally,  the  Sendee 
i  I    .  ,  ii  s  in  early  warning  system  when 


"  In  n'viewing  this  proposal,  the  (ximmission  has 
Lonsidpred  its  poteutinl  imparl  on  efficienry, 
competition  and  capital  formation,  15  li,S,C  78cin 
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Nasdaq  implements  significant  changes 
involving  its  hardware  and  software 
systems.  Because  the  Service  operates 
before  the  opening  of  the  domestic 
session  of  Nasdaq,  the  Service  allows  for 
the  early  detection  of  svstems  or 
communication  problems  Accordingly. 
the  Commission  believes  that  this  pilot 
operation  warrants  an  extension  to 
permit  possible  enhancements  that  will 
increase  the  Service's  utility  and 
attractiveness  to  the  investment 
community  Any  changes  to  thf 
operation  of  the  Service  will  he  filed 
pursuant  to  Section  19(b)(2)  of  the  Act." 

Pursuant  to  Section  19(b)(2)  of  the 
Act.'"  the  Commission  finds  good  cdusp 
for  approving  the  proposed  rule  chdngf> 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  it  is 
appropriate  to  approve  on  an 
accelerated  basis  the  one-year  extension 
of  the  Ser\ice.  until  October  9,  2002.  to 
ensure  the  continuous  operation  of  the 
Service,  which  is  set  to  expire  nri 
October  9,  2001 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(21  of  the  Act,''  that  the 
proposed  rule  change  (SR-NASD-2n01- 
65)  is  hereby  approved  an  accelerated 
basis, '- 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

'luthori". 

.Margaret  H.  .VlLKariand. 

Deputv  Secretary. 
FK  I)(.f    01-Jiq=i5  Filed  10-15-01;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09-5332] 
Notice  of  Surrender  of  License 

Notice  IS  herebv  given  that  First 
American  Capital  Funding.  Inc.  located 
at  10840  Warner  .Avenue.  Suite  202. 
Fountain  Valley,  (^ahfornia  92708.  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  companv 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  .^cit)   First 
American  Capital  Funding.  Inc  was 
licensed  by  the  Small  Business 
Administration  on  May  2.  1984 

Under  the  authority  vested  bv  tht'  .\ct 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 


was  acted  on  this  datt^,  and  accordingly, 
all  rights,  privileges  and  franchises 
derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies) 

Dated:  October  4.  2001. 
Harry  E.  Haskins, 

Acting  Associate  Administrator  for 

Investment. 

IFRDoc.  01-25962  Filed  lO-l.S-Ol   8:45  ami 
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'"15  l.S.t.  7;i.s(bJ(2). 
"'15US.C.  78s(b)(2J. 
'•'17CTR  200  10-l(a)(12). 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Bertie  and  Hertford  Counties,  NC 

agency:  Federal  Highway 
Administration.  Transportation. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
nntii.f  (u  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Bertie  and  Hertford  Counties.  North 
( '.iriilma 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Emilv  Lawton,  (Jperations  Engineer, 
Federal  Highwav  .^ciministration,  P.O 
Box  2b«Uh,  KdK'igh,  North  Carnlina 
27611,  Telephone:  (919)  856-4350. 
SUPPLEMENTARY  INFORMATION:  The 
1H\V,\.  ill  I  uiipMrdtiim  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT).  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  the  existing 
I'nited  States  Route  (US)  1.3  corridor  in 
the  area  of  the  Town  of  Ahoskie  in 
Bertie  and  Hertford  Counties. 

The  purposes  of  thi'  proposed  action 
include: 

•  Improving  traffic  flow  and  levels  of 
service  on  the  section  of  US  13  in  the 
prnjef  t  studv  area 

•  Rt^lie\ing  congestion  on  I'S  13  in 
the  Town  of  Ahoskie,  thereby  improving 
safety  and  reducing  the  number  of 
accidents. 

•  Improving  high-speed  regional 
travel  along  the  US  13  intrastate 
corridor. 

•  Enhance  economic  development 
opportunities  for  tht;  local  area. 

.Mternatives  under  consideration 
include: 

1,  No-Build  Alternative 
2  Transportation  Svstems  Management 
(TSM)  Measures 

3.  Mass  Transit  .Alternative 

4.  Improving  the  existing  facility 

5.  Constructing  a  facility  on  new 

location  east  of  existing  US  13 


6.  Constructing  a  facility  on  new^ 

location  west  of  existing  US  13 

7,  A  combination  of  widening  and  new 

location  improvements. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies,  A  series  of  public  meetings 
and  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  times 
and  places  of  the  meetings  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  tlonstruction.  The  regulations 
implementing  Executive  Order  12.372 
regarding  intergo\ernmental  consultation  on 
Federal  programs  diid  ai  tivities  apply  to  this 
program) 

Emily  Lawton, 

Operaiion'i  Engniffr.  Ffdeml  Highway 
.Administration,  Raleigh,  .\orth  Carolina. 
IFR  Unc.  01-250;i2  Filed  10-15-01:  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

0(tciber  5.  2001 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissionls)  may  be  obtained  by 
calling  the  Treasury-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury-.  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220, 
DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2001  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1360. 
Regulation  Project  Number:  PS-102- 
88  Final. 

Type  of  Review:  Extension. 
Title:  Income,  Gift  and  Estate  Tax. 
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Description:  The  regulation  provides 
guidance  to  individuals  or  fiduciaries; 
(1)  For  making  a  qualified  domestic 
trust  election  on  the  estate  tax  return  of 
a  decedent  whose  surviving  spouse  is 
not  a  United  States  citizen  in  order  that 
the  estate  may  obtain  the  marital 
deduction,  and  (2)  for  filing  the  annual 
returns  that  such  an  election  mav 
require. 

Respondents:  Individuals  or 
households. 

Estimated  \'umber  of  Respondents: 
2.300. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours.  40  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
6,150  hours. 

Clearance  Officer  Garrick  Shear. 
Internal  Revenue  Service.  Room  5244, 
1111  Constitution  Avenue.  NVV, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T,  Hunt. 
(202)  .395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503 

Lois  k.  Holland. 

Deptir'.mfntdl  Hepnrls.  A/ijr?(jern»  n/ '  officer. 
(FR  Uo<  ,  U1-J547J  Filf'ii  ](>-15-()l    H  4,'i  rfm: 

BILLING  COOe  4830-01 -P 


will  be  made  automaticallv  on  Febru,ir\ 
15.2002 

Donald  V.  Hammond, 

/■"/.Mtji  Assistant  Secretary. 

IKK  l)o(    0\-^3^■[2  Filed  K)-l 5-01:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Notice  of  Call  for  Redemption:  TVs 
Percent  Treasury  Bonds  of  2002-07 

()(  IniHT  It.  2001 

1.  Public  notice  is  hereby  given  that 
all  outstanding  7  ■«  percent  Treasury 
Bonds  of  2002-07  (CUSIP  No  912810 
BX  5)  dated  February  15,  1977.  due 
February  15.  2007.  are  hereby  called  for 
redemption  at  par  on  February'  15.  2002. 
on  which  date  interest  on  such  bonds 
will  cease 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  re3emption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  300  dated  March  4.  1973. 
as  amended  (31  CFR  Part  306).  and  from 
the  Definitives  Section  of  the  Bureau  of 
the  Public  Debt  (telephone  (304)  480- 
7936),  and  on  the  Bureau  of  the  Public 
Debts  website. 
www.publicdebt.treas.gov. 

3.  Redemption  payments  for  such 
bonds  held  in  book-entry  form,  whether 
on  the  books  of  the  Federal  Reserve 
Banks  or  in  Treasury-Direct  accounts, 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6406 

agency:  Internal  Revenue  Service  llKSi. 

Treasury 

ACTION:  Notice  and  request  fur 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public:  Law  104-13(44  l,'  S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
solic:iting  comments  c:oncerning  Form 
6406.  Short  Form  Application  for 
Determination  for  Nlinor  .^men(^ment  of 
Employee  Benefit  Plan 
DATES:  Written  comment^  ^hnnlii  be 
received  nn  or  before  Dec  cmlun  1 "   JDin 
to  be  assured  of  consuierritii in 
ADDRESSES:  Direct  all  written  i  uniiv.i'nt- 
to  (iarrick  R  Shear,  Internal  Rf'\fnii>' 
ServK:e.  room  5244.  1111  (.onstitulmn 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242.  1111  Constitution 
Avenue  NW  .  Washington,  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title  Short  Form  ,'\pplic:ation  for 
Determination  for  Minor  .\mendmeni  ui 
Employee  Benefit  Plan 

OMB  Sumber:  1545-0229 

Form  Sumber:  6406. 

Abstract:  Form  6406  is  used  to  appl\ 
for  a  determination  for  a  minor 
amendment  for  an  employee  benefit 
plan  if  that  plan  has  alreadv  received  d 
favorable  determination  letter  that  takes 
into  account  the  requirements  of  the  Tax 
Reform  Act  of  1986  The  information 
gathered  will  be  used  to  decide  whether 
the  plan  is  qualified  under  Internal 
Revenue  Code  section  401(a) 

Current  Actions  There  are  no  changes 
being  made  to  the  form  at  this  time 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  ort:,i!ii,M'ions. 

Es!i:iu:!'',!  \,i  mber  of  Res  pan  dents : 
25,000 

Estimated  Time  Per  Respondent:  21 
hr.,  32  min. 

Estimated  Total  Annual  Burden 
Hours.  538,250. 

The  following  paragraph  applies  to  all 
i  i  the  collections  of  information  covered 
In  tins  n<  'tic;e: 

All  n  •  i;i  \  may  not  conduct  or 
spoil  s.r   ,,iid  a  person  is  not  required  to 
n  spi  nd  to,  a  collection  of  information 
unless  the  collection  of  information 
li^piavs  a  valid  OMB  control  number 
H  I   k-  nr  records  relating  to  a  collection 
.  i  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  Ihw  Generally,  tax  returns  and 
tax  r>ti,r;i    if   rmation  are  confidential, 
as  r'-,,,jiir,i  I  \  j(i  r  SC  6103. 

Request  for  (^)mment!. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnati  111  ^li.ill  have  practical  utility: 
(b)  thi  ,ii  (  urdc  \  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
inf  irm  iti   n;  (c)  ways  to  enhance  the 
...dit.     it  iity,  and  clarity  of  the 
irifi  rni.iti    ii  to  be  collected;  (d)  ways  to 
niminii/"  (he  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start  up  costs  and  costs  of  operation. 
111.11  iitrnance,  and  purchase  of  services 
to  provide  information. 

S;  (f   \.-.i   October  10.  2001. 
(■arru.k  R.  Shear, 
IRS  Reports  Cleprance  Officer. 
fFR  (>.'    (M  -25988  Filed  10-15-01:  8:45  am) 

BILLING  COOC  400-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5300  and  Schedule 
Q  (Form  5300) 

AGENCY:  liitMn.ii  K>\>'nue  Service  (IRS), 

TrcasuFN 

ACTION:  N   tice  and  request  for 
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summary:  The  Dfpdrtm^'nt  of  the 
Treasun.'.  hs  part  of  its  cnntinuins  effort 
to  redur.p  papcnvork  and  respondent 
burden,  invites  tfie  ^<Mieral  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and.  or  c(jntinuing  information    • 
collections,  as  required  b\  the 
Paperwork  Reduction  .\ct  of  1995. 
Public  Law  104-1,5  (44  U.S.C. 
3506(c)(2](Al).  Currently,  the  IRS  is 
solicitiniJ  (  omments  concerning  Form 
5300.  .Xpplu.ation  for  Determination  for 
Employee  Benefit  Plan,  and  Schedule  Q 
(Form  5.300).  Elective  Determination 
Requests. 

DATES:  Written  comments  should  be 
received  on  or  heff^e  December  17.  2001 

to  be  assured  .li  consideration. 

ADDRESSES:  Direc  I  all  written  comments 
to  Garrick  R  Shear.  Internal  Revenue 
Service,  rocmi  5244.  1111  Constitution 
.Avenue  N\V  ,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Re\enue 
Service,  room  5242.  1111  Constitution 
.-^. venue  NW,,  Washington.  DC  20224, 

SUPPLEMENTARY  INFORMATION: 

Title  .Application  for  Determination 
for  Emplovee  Benefit  Plan  (Form  5300), 
and  Electi\e  Determination  Requests 
(.Schedule  Q  (Form  5300)). 

OMB  .Vumher  1545-0197 

Form  \umbpr.  Form  5300  and 
Schedule  Q  (Form  5300), 

Ahstnict:  Internal  Revenue  Code 
sections  401(a)  and  501(a)  set  nut 
requirements  for  qualification  of 
employee  benefit  trusts  and  the  tax 
exempt  status  of  these  trusts.  Form  5300 
is  used  to  request  a  determination  letter 
from  the  IRS  for  the  qualification  of  a 
defined  benefit  or  a  defined 
contribution  plan  and  the  exempt  status 
of  anv  related  trust   The  information 
requested  on  Schedule  Q  (Form  5300) 
relates  to  the  manner  in  which  the  plan 
satisfies  certain  qualification 
requirements  c  oncerning  minimum 
participation,  coverage,  and 
nondiscrimination, 

Currrnt  Actions  There  are  no  changes 
being  made  to  the  forms  at  this  time, 

Tvpp  of  Hevjpw:  Extension  of  a 
currently  approved  collection 

Affectf'd  Put>lir  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  \umber  of  Respondents: 
185.000 

Estimated  Time  Per  Respondent:  43 
hours.  1  minute 

Estimated  Total  Annual  Burden 
Hours   7.955.750. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
a«  required  bv  26  U.SC.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record  C'omments  are 
invited  on:  (a)  Whether  the  collecti(m  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  ni  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  ■startup  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  October  10.  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc,  01-25989  Filed  10-15-01;  8:45  am) 

BILLING  CODE  4830-01-? 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Form  5307 

agency:  Internal  Revenue  Service  (IRS) 

Treasurv, 

action:  Notice  and  request  for 

comments 


summary:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agenc;ies  to  take  this 
opportunity  to  comment  im  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .Act  of  1995, 
Public  Law  104-13  (44  U,S,C. 


3506tc)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  c:onc:erning  Form 
5307.  Application  for  Determination  for 
.Adopters  of  Master  or  Prototype  or 
\'olume  Submitter  Plans, 
DATES:  Written  comments  should  be 
received  cm  or  before  December  17.  2001 
to  be  assured  of  c;onsideration, 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R,  Shear.  Internal  Revenue 
Ser\'ice.  room  5244,  1111  Cionstitution 
.Avenue  NW,,  Washington,  DC  20224, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Ser\ice.  room  5242.  1111  Constitution 
Avenue  NW,.  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  .Application  for  Determination 
for  .Adopters  of  Master  or  Prototype  or 
X'olume  Submitter  Plans, 

OMB  Xumber:  1545-0200 

Form  X'umber:  5307 

,-i/;.s(rfjc:-f- Employers  whose  pension 
plans  meet  the  requirements  of  Internal 
Revenue  Code  section  401(a)  are 
permitted  a  deduction  for  their 
contributions  to  these  plans.  To  have  a 
plan  qualified  under  Code  section 
401(a).  the  employer  must  submit  an 
application  to  the  IRS  as  required  bv 
regulation  §  1.401-l(b)(2).  Form  5307  is 
used  as  an  application  for  this  purpose 
by  adopters  of  master  or  prototv'pe  or 
volume  submitter  plans. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100,000, 

Estimated  Time  Per  Respondent:  45 
hours.  40  minutes. 

Estimated  Total  Annual  Burden 
f/ours;  4,566,000, 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  0MB 
approval.  All  comment.s  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  October  10.  1001 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer 

(PR  Doc .  01-2.'i990  Filed  10-15-01.  8;45  am] 

BILLING  CODE  4930-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Tax  Exempt  and 
Government  Entities  Division  of  the 
Internal  Revenue  Service;  Charter 

AGENCY:  Internal  Revenue  Service  (IRS); 

Treasury 

action:  Notice. 


SUMMARY:  The  Treasur}'  Department  has 
determined  that  it  is  in  the  public 
interest  to  renew  the  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities.  The  Department 
has  filed  a  charter  for  an  additional  tw'o- 
year  term  for  the  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Pyrek.  Tax  Exempt  and 
Government  Entities,  T:CL,  6th  Floor 
Penn  Bldg..  1111  Constitution  Ave., 
NW.,  Washington,  DC  20224, 
Telephone:  202-283-9966  (not  a  toll- 
free  number).  E-mail  address: 
Steve.  j.p\Tek@irs. gov. 

SUPPLEMENTARY  INFORMATION:  The 
charter  to  renew  the  Advisory 
Committee  on  Tax  Exempt  and 
Government  Entities  was  filed  on 
August  6,  2001.  The  Committee's  name 
has  been  changed  from  Tax  Exempt 
Advisory  Committee  to  more  accurately 
reflect  the  membership  and  purpose  of 
the  Committee:  To  represent  the 
customer  base  and  stakeholders  of  the 
Tax  Exempt  and  Government  Entities 
Division  of  the  IRS.  The  Advisory 
Committee  consists  of  stakeholders  from 


the  communities  of:  Emplovee  Plans: 
Exempt  Organizations;  Federal.  .State 
and  Local  Cjovernments:  Indian  Tribal 
Governments:  and  Ta.x  E.xpmpi  Bonds 
The  C^ommittee  is  established  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  issues  between 
these  communities  and  officials  of  the 
IRS.  The  Committee  members  will 
present  in  an  organized  and 
constructive  fashion  the  interested 
public's  observations  about  e  urrent  or 
proposed  Tax  Exempt  and  Go\  ernment 
Entities  Division  programs  and 
procedures  and  will  suggest 
improvements  in  the  nn-going  IRS 
modernization  and  restructuring 
process. 

Dated:  August  29,  2001. 
Steven  (.  Pvrek, 

Dpsignated  Federal  Official,  Director. 
Communications  and  Liaison.  Tax  Exempt 
and  Government  Entities  Division. 

|FR  Dot    01-2.S991  Filed  10-15-01;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  New  York  Metro 
Citizen  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  fIRSl. 

Treasury 

ACTION:  Amendment  to  notice. 

SUMMARY:  An  open  meeting  of  the  New 
York  Metro  Citizen  Advocacv  Panel  \m11 
be  held  in  Brooklyn.  New  York 
DATES:  The  meeting  will  be  held 
Wednesday.  October  24.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555.  s 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)('2)  of  the  Federal  Advisorv 
Committee  Act.  5  U.S.C  App  (19881 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Wednesday.  October  24,  2001   6  p  m  \o 
9:20  p.m.  at  the  Internal  Revenue 
Service,  625  Fulton  Street.  Bronklvn. 
NY. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reac  bed 
at  1-888-912-1227  or  718-488-35,5.5 

The  public  is  invited  to  make  oral 
comments  from  9  p.m.  to  920  p  m  on 
Wednesday.  October  24.  2001 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555.  or  write  Eileen  Cain.  CAP 


Office.  P.O.  Box  F  fU  -  ^lyn.  NY  11201, 
The  .Acenda  will  include  the  following: 
\  ,iri!iH-  IKS  i>-^iies. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  October  10.  2001 
Cindy  Vandeqpool, 

Detailed  Director.  Citizen  Advocacv  Panel 

Communications  and  Liaison 

'FR  Dnr   m^-soqi  Filed  10-15-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Special  Enrollment  Examination 
Advisory  Committee:  Notice  of  Meeting 

AGENCY:  Internal  Revenue  Service, 
Office  of  Director  of  Practice,  Treasury. 
ACTION:  Notice  of  Federal  advisory 
committee  meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
f  f  the  Special  Enrollment  Examination 
.■\dvisor>-  Committee. 
DATES:  The  meeting  will  be  held 
Thursday.  November  15,  2001  (8:30  a.m. 
to  4  p.m.)  and  Friday,  November  16 
(8:30  am  to  1 1  am.)  Written  requests 
to  speak  at  the  meeting  or  to  attend  the 
meeting  must  be  received  no  later  than 
November  8.  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
offices  of  the  Internal  Revenue  .Service, 
Bankamenca  Building.  200  W  Adams 
Street  Room  608  A  and  B,  Chicago, 
liliniiis  Written  requests  to  speak  at  the 
meeting  or  to  attend  the  meeting  must 
be  mailed,  faxed,  or  e-mailed  to:  Internal 
Revenue  Sen'ice.  Office  of  Director  of 
Practice.  N:C:SC;DOP.  Attn:  Kathy 
Hughes,  Designated  Federal  Officer. 
1111  Constitution  .A\enue.  NW., 
Washington,  DC  2nj_4   fax  number 
202-694-1934:  e-mail  address 
Kcithv  E  Hu^hes&irs  pov 

FOR  FURTHER  INFORMATION  CONTACT; 
Kathy  Hughes,  Designated  Federal 
Officer,  Special  Enrollment  Examination 
Advisory  Committee,  at  202-694-1851. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  i)i  tlie  nieetiiig  is  tu  cover  the 
following  agenda: 

Thursday,  November  15,  2001 

8:30  a  m -11:30  a.m. 

Public  Session:  Discufsion  of 
Continuing  Professional  Education 
Courses 
1  p  m.-3  p.m. 
Public  Session:  Formulation  of 
Continuing  Professional  Education 
Guidelines 
:^  p  m  -4  p.m. 
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Public  Session  C)ppnrtunit\  ffr 
interestpd  indi\  uiudl--  t^;   iffcr 
rpmarks  gfrman<>  ''■•  dat'nda  topu  > 
or  F^nrnlUni  Au»nit  F'rni^rani 

Fnddv,  N(i\.-mbt>r  IB,  2iU)\       , 

8  10  dm  -11  d  m 

Publir  Sfs-^i'm  [3iS(u>^i'in  I't 
Structure  'if  Spec.iai  Hnrf'ihnt'nt 
Examindtiiin 

Beginning;  at  i  pin,  "u  'Yhur^ii.w 
\'fn-pmbf'r  15.  2001.  inten'sti'd  p.T-iii- 
mav  sppdk  dt  the  nieetiny  m  ai  ijirdain  • 
with  the  following  Imutations:  (1) 
Speakers  remarks  must  be  germane  to 
the  topics  listed  above  or  germane  to  the 
Enrolled  Agent  Frotjram.  and  (2) 
remarks  must  be  limited  to  no  inore 
than  10  minute-,.  Person^  \^l^hl^^  m 


Npe.ik  nuisi  ^iMid  Kathv  Hughes,  the 
DeMgnated  I  ''li.Til  Officer,  a  written 
request,  ami  tti-   >''\t  or  outline  of  their 
r.'iiMrk--    prior  to  the  meeting  in  order  to 
allow  tor  the  compilation  of  a  speakers 
list.  Speakers  will  be  entered  on  the  list 
in  order  of  the  receipt  of  their  requests 
No  more  than  six  rec^uests  will  be 
accepted.  Speakers  will  ln'  notified  of 
their  position  on  the  list,  or  in  (,ase  more 
tb.aii  six  requests  are  received,  that  their 
[■'(lufsts  to  speak  cannot  h^'  yranted 

pt'rsons  interested  in  attending  the 
meeting  (but  not  speaking)  must  also 
send  Kathy  Hughes  a  written  request 
prior  to  the  meeting  in  order  to  allow  for 
adequate  seating.  Everv  effort  will  be 
made  to  accommodate  all  requests  for 
attendance. 


Written  requests  to  speak  and  written 
requests  to  attend  must  be  received  no 
later  than  November  8.  2001. 

At  any  time,  any  interested  person 
may  submit  to  Kathy  Hughes  a  written 
statement  concerning  the  SEE  or  the 
Enrolled  Agent  Program.  Such 
statements  will  be  considered  by  the 
Director  of  Practice  and.  at  his 
discretion,  may  be  referred  to  the 
Committee  for  discussion  at  a  later 
meeting. 

Dal.'d:  ()(  n.h.T  2.  2001. 
Patrick  W.  McDonough, 

Ihni  tnrrfPrartiif 

IK  Dot  .  01-2")')<t2  Kilinl  lO-l.i-Ol.  8:4,")  ami 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  16, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectannes  grown  in — 
California,  published  10-15- 
01 
Potatoes  (Insh)  grown  m — 
Colorado   published  10-15- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants   hazardous 
national  emission  standards 

Hazardous  waste 
combustors   published  ^- 
3-01 
Pharmaceuticals  production 
published  8-2-01 
Hazardous  waste 
Pro)ect  XL  program    site- 
specific  projects— 
Weyerhaeuser  Co    Flint 
River  Operations 
Oglethorpe   GA 
correction    published 
10-16-01 
STATE  DEPARTMENT 
Insh  Peace  Process  Cultural 
and  Training  Program 
published  10- 16-01 
Visas    nonimmigrant 
documentation 
Irish  Peace  Process  Cultural 
and  Training  Program. 
published  10-16-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington 
comments  due  by  10-22- 
01    published  8-22-01  [FR 
01-211761 
Pears  (Bartlett)  grown  m— 
Oregon  and  Washington 
comments  due  by  10-22 
01,  published  9-21-01  [FR 
01-236561 
Pears  (winter)  grown  in— 
Oregon  and  Washington 
comments  due  by  10-22- 


01    published  9-21-01  [FR 
01-23657] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
ConsePv-ation  Act   Title  VIII 
implementation  (subsistence 
poontyi 

Wildlife    2002-2003 
subsistence  taking 
comments  due  by  10-26- 
01    published  8-27-01  [FR 
01-21129; 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisneo/  conservation  ana 
management 
Alaska   fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  cod   comments 
due  by  iO-22-Oi 
published  iO-5-Oi  [FR 
01-25030] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisher/  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
22-01  published  10-5- 
01   [FR  01-25031] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act    implementation 
comments  due  by  10-22-01. 
published  8-21-01  [FR  01- 
20746] 

DEFENSE  DEPARTMENT 
Army  Department 

Privacy  Act   implementation 
comments  due  by  10-22-01; 
published  8  21-01   [FR  01- 
20745; 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Commercial  item 
acquisitions   sealed 
bidding  and  simplified 
procedures    comments 
due  by   10-22-01 
published  8-22-01   [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts    comments 
due  by  10-22-01 
published  8-23-01  [FR  01- 
21352] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 


Anzona:  comments  due 
by  10-22-01.  published 
9-20-01  [FR  01-23483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
New  Hampshire: 
comments  due  by  10- 
24-01    published  9-24- 
01  [FR  01-23763] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control 
State  operating  permits 
programs- 
New  Hampshire: 
comments  due  by  10- 
24-01    published  9-24- 
01  [FR  01-23764] 
Air  programs   approval  and 
promulgation   State  plans 
for  designated  facilities  and 
pollutants 

California   comments  due  by 
10-22-01    published  9-20- 
01  [FR  01-23480] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 
California   comments  due  by 

10-22-01.  published  9-20- 

01  [FR  01-23479] 
Air  quality  implementation 
plans,    .A. approval  and 
promulgation:  vanous 
States   air  quality  planning 
purposes,  designation  of 
areas 
Oregon   comments  due  by 

10-22-01:  published  9-20- 

01  [FR  01-23218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans     A. approval  and 
promulgation,  vanous 
States,  air  quality  planning 
purposes,  designation  of 
areas 

Oregon   comments  due  by 
10-22-01    published  9-20- 
01  [FR  01-232^9] 
Air  quality  implementation 
plans   approval  and 
promulgation   various 
States 

California   comments  due  by 
10-22-01    published  9-20- 
01  [FR  01-23478] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States 

Colorado  and  Montana; 
comments  due  by  10-22- 


01:  published  9-21-01  [FR 

01-23596] 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States: 

Colorado  and  Montana, 
comments  due  by  10-22- 
01:  published  9-21-01  [FR 
01-23597] 
New  Jersey:  comments  due 
by  10-24-01:  published  9- 
24-01  [FR  01-23220] 
New  York;  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23761] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

New  York:  comments  due 
by  10-25-01.  published  9- 
25-01  [FR  01-23762] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Texas:  comments  due  by 
10-24-01;  published  9-24- 
01  (FR  01-23624] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation,  vanous 
States: 

Texas,  comments  due  by 
10-24-01    published  9-24- 
01  [FR  01-23625] 
Water  pollution  control: 
Manne  sanitation  devices — 
Flonda  Keys  National 
Manne  Sanctuary,  FL. 
no  discharge  zone: 
comments  due  by  10- 
26-01.  published  8-24- 
01   [FR  01-21445] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Access  charges- 
National  Exchange  Carner 
Association  Board  of 
Directors  and  average 
schedule  company 
payments  computation; 
requirements;  biennial 
regulatory  review: 
comments  due  by  10- 
22-01;  published  9-20- 
01  [FR  01-23495] 
Radio  stations;  table  of 
assignments: 
Oklahoma  and  Texas; 
comments  due  by  10-22- 
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01:  published  9-12-01  [FR 

01-22836] 
Texas;  comments  due  by 

10-22-01;  published  9-12- 

01  [FR  01-22835] 
Various  States;  comments 

due  by  10-22-01; 

published  9-12-01  [FR  01- 

22832] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR); 

Commercial  item 
acquisitions;  sealed 
b(ddlng  and  simplified 
procedures,  comments 
due  by  10-22-01 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts   comments 
due  by  10-22-01 
published  8-23-01  [FR  01- 
21352] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
Ruminant  feed,  animal 
proteins  prohibited,  public 
heanng;  comments  due 
by  10-23-01;  published 
10-5-01  [FR  01-25108] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  interest  Lands 
Conservation  Act.  Title  VIII 
implementation  (subsistence 
pnonty) 

Wildlife   2002-2003 
subsistence  taking, 
comments  due  by  10-26- 
01;  published  8-27-01  [FR 
01-21129] 
Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours 
establishment,  etc 
comments  due  by  10-26- 
01.  published  10-11-01 
[FR  01-25526] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atjandoned  mine  land 
reclamation  plan 
submissions 
Indiana,  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23503] 
Iowa;  comments  due  by  10- 

24-01;  published  9-24-01 

[FR  01-23732] 
Louisiana;  comments  due  by 

10-22-01.  published  9-20- 

01  [FR  01-23505] 


Texas   comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23504] 

JUSTICE  DEPARTMENT 

National  Instant  Cnminal 
Background  Check  System 
Law-abiding  firearms 
purchasers  legitimate 
pnvacy  interests  and 
DOJ  s  obligation  to 
enforce  laws  preventing 
prohibited  firearms 
purchases   balance 
comments  due  by  10-22- 
01;  published  9-20-01  [FR 
01-23349] 

JUSTICE  DEPARTMENT 

Trafficking  victims,  protection 
and  assistance   comments 
due  by  10-22-01    published 
7-24-01   [FR  01-18388] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Commercial  item 
acquisitions   sealed 
bidding  and  simplified 
procedures,  comments 
due  by  10-22-01 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts   comments 
due  by  10-22-01 
published  8-23-01  [FR  01- 
21352] 

STATE  DEPARTMENT 

Trafficking  victims,  protection 
and  assistance;  comments 
due  by  10-22-01    published 
7-24-01  [FR  01-18388] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Cape  Fear  River  and 
Northeast  Cape  Fear 
River    Wilmington    NC; 
regulated  navigation  area 
comments  due  by  10  25- 
01;  published  7-27-01  [FR 
01-18681] 

TRANSPORTATION 

DEPARTMENT 
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01-23412; 
Airworthiness  standards 
Special  conditions- 
Boeing  Model  7  77-200 
senes  airplanes 
comments  due  by  i0- 
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NUCLEAR  REGULATORY 
COMMrSSION 

lOCFRPartSS 
RIN  3150-AG4C 

Operator  License  Eligibility  and  Use  of 
Simulation  Facilities  in  Operator 
Licensing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  permit  applicants  for 
operator  and  senior  operator  licenses  to 
fulfill  a  portion  of  the  required 
experience  prerequisites  by 
manipulating  a  plant-referenced 
simulator  as  an  alternative  to 
manipulation  of  the  controls  of  the 
actual  nuclear  power  plant.  This 
change,  along  with  other  amendments 
contained  in  this  rule,  takes  advantage 
of  improvements  in  simulator 
technology  and  reduces  unnecessary 
regulatory  burden  on  licensees. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  November  16,  2001. 
ADDRESSES:  The  final  rule  and  any 
related  documents  are  available  on  the 
NRC's  rulemaking  Website  at  httpj/ 
ruleforum.Unl.gov.  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Carol  Gallagher,  301-415- 
5905  (electronic  mail:  cagQnrc.gov) 

Copies  of  certain  documents  related  to 
this  rulemaking  may  be  examined  at  the 
NRC  Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  documents  may  be  viewed  and 
downloaded  electronically  via  the 
rulemaking  Web  site.  Documents 
created  or  received  at  the  NRC  after 
April  1.  2000,  are  also  available 
electronically  at  the  NRC's  PubUc 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/NEC/ADAMS/ 
index.html.  From  this  site,  the  public 
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can  gain  entry  into  the  NRCs  Agency 
Document  Access  and  Management 
System  (ADAMS)  that  provides  text  and 
image  files  of  NRC's  pubhc  documents. 
For  more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  301-415-4737  or  toll-free  at  1- 
800-397-4209,  or  by  e-mail  at 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
-    David  Trimble,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  telephone  301-415- 
2942,  or  by  electronic  mail  to 
dct@nrc  .gov . 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
is  amending  the  regulations  that  govern 
operators'  licenses  to  allow  applicants 
for  operator  and  senior  operator  licen.ses 
to  fulfill  a  portion  of  the  required 
experience  prerequisites  by 
manipulating  a  plant-referenced 
simulator  as  an  alternative  to 
manipulation  of  the  controls  of  the 
actual  nuclear  power  plant.  This  final 
rule  also  removes  requirements  for 
facility  licensee  certification  of  their 
simulation  facilities  and  routine 
submittal  of  reports  to  the  NRC  for 
review  that  identify  any  uncorrected 
performance  test  failures  and  a  related 
schedule  for  correction.  Continued 
assurance  of  simulator  fidelity  is 
provided  because  a  facility  licensee 
must:  (1)  Conduct  performance  testing 
and  retain  results  for  four  years;  (2) 
correct  modeling  and  hardware 
discrepancies  and  discrepancies 
identified  from  scenario  validation  and 
from  performance  testing;  (3)  make  the 
results  of  any  uncorrected  performance 
test  failures  available  onsite;  and  (4) 
maintain  the  provisions  for  license 
application,  examination,  and  test 
integrity  consistent  with  Section  .55  49 
The  final  rule  also  revises  two 
definitions  and  adds  clarity  to  the 
regulations  by  relocating  language 
relating  to  the  use  of  a  simulation 
facility  to  a  new  section  dedicated  to 
"Simulation  Facilities."  Lastly,  the  final 
rule  facilitates  voluntary  licensee 
transition  to  an  improved  approach  to 
simulator  testing  as  described  in  an 
American  National  Standards  Institute/ 
American  Nuclear  Society  (ANSI/ANS) 
standard,  ANSI/AN S-3. 5-1998, 
"Nuclear  Power  Plant  Simulators  for 
Use  in  Operator  Training  and 


Examinat)on     Revision  3  to  Regulatory 
Guide  1  149.  'Nuclear  Power  Plant 
Simulation  Facilities  for  Use  in 
Operator  Training  and  License 
Examinations,"  fRG  1.149)  endorses  this 
standard  and  ,■'  being  published  in 
conjunction  with  this  final  rule. 

Background 

Prior  to  1987,  the  Commission's 
regulator\'  position  was  that  simulator 
experience  was  not  necessarily 
equivalent  to  actual  nuclear  power  plant 
operating  experience.  The  industry  and 
the  public  supported  this  position, 
citing  inherent  problems  and 
uncertainties  in  simulator  technology, 
and  the  few  plant-specific  simulators  in 
existence  at  the  time 

The  Comnussion  t>ecame  increasingly 
aware  of  the  need  to  update  its  operator- 
licensing  requirements,  in  particular  the 
need  to  clarifv  the  extent  to  which 
simulators  may  be  used  in  the  operator  . 
licensing  process  In  1987.  the 
Commission  amended  substantial 
portions  of  10  CFR  part  55  to  (1) 
formalize  the  requirement  for  license 
applicants  to  perform  five  signific:ant 
manipulations  to  control  reactivitv  or 
power  level  on  the  actual  plant  as  a 
prerequisite  for  lK:en.se  eligibility;  (2) 
require  that  everv  operating  test 'be 
administered  in  a  plant  walk-through 
and  a  simulation  facility  that  was  either 
approved  bv  the  Commission  or 
certified  by  the  far  ility  licensee  as  a 
plant-referenced  simulator:  and  (3) 
require  submittal  of  periodic 
performance  tests  on  the  simulation 
facility,  and  maintenance  of  records 
pertaining  to  the  conduct  of  these  tests 
and  the  results  obtained  (See  52  FR 
9453;  March  2,V  1987)  Consequently, 
facility  licensees  began  to  deyelop 
simulators  for  operator  licensing  and 
training  which  were  certified  by 
licensees  to  be  in  accordance  with 
national  standard  .^.\SI/ANS-3. 5-1985. 
"Nuclear  Power  Plant  Simulators  for 
Use  in  Operator  Training."  Eventually, 
ever\-  facility  with  a  current  Part  50 
license  procured  a  plant-referenced 
simulator  and  submitted  a  certification 
for  Its  use  to  the  Commission 

Since  1987,  technology  has  allowed 
advances  in  the  simulators'  computing 
capability ,  model  (.omplexity,  and 
fidelity.  Consequently,  the  Commission 
has  fewer  concerns  regarding  the 
equivalence  of  experience  gained  on 
simulation  facilities  and  that  (.i!!,-,ined 
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on  the  actual  plant.  Additionally, 
simulator  testing  has  changed 
considerably  since  the  current  rule  was 
published  in  1987.  Specifically,  the 
ANS  3.5  Standard  Committee  Working 
Group  (VVG)  initiated  a  new,  improved 
approach  to  simulator  testing  with  the 
issuance  of  ANSI/ ANS-3. 5-1998, 
"Nuclear  Power  Plant  Simulators  for 
Use  in  Operator  Training  and 
Examination."  which  employs  a 
scenario-based  testing  philosophy  that 
is  inconsistent  with  the  testing 
assumptions  and  requirements  of  the 
current  rule.  The  Commission  has 
reviewed  this  new  industry  standard. 
found  it  acceptable,  and  determined  that 
the  existing  regulatory  requirements 
contain  prescriptive  aspects  that  are 
impediments  to  industry  adoption  of  the 
1998  standard  and  are  no  longer 
necessary  to  support  required  training 
and  examination  programs.  The 
Commission  has  also  determined  that 
the  current  requirements  for  facility 
licensee  certification  of  plant  referenced 
simulators  and  routine  submittal  of 
simulation  facility  performance  test 
failures,  with  a  schedule  for  corrections, 
are  unnecessarily  burdensome  for 
licensees.  As  an  alternate  approach,  the 
NRC  can  review  plant -referenced 
simulators  for  acceptability  and 
performance  test  results  of  simulation 
facilities  before  the  simulator  facility  is 
used  for  operating  tests.         i 

Discussion 

With  this  final  rule,  the  Commission 
is  updating  its  positions  regarding  the 
use,  certification,  and  reporting 
requirements  for  performance  testing  of 
simulation  facilities.  The  final  rule 
amends  10  CFR  part  55  to  take 
advantage  of  improvements  in  simulator 
technology  and  to  reduce  unnecessary 
regulatory  burden  on  licensees  by: 

(1)  Allowing  applicants  for  operator 
and  senior  operator  licenses  to  fulfill  a 
portion  of  the  required  experience 
prerequisites  by  manipulating  a  plant- 
referenced  simulator  as  an  alternative  to 
manipulation  of  the  controls  of  the 
actual  nuclear  power  plant. 

(2)  Removing  current  requirements  for 
facility  licensee  certification  of  their 
simulation  facilities,  and 

(3)  Eliminating  the  necessity  for 
routine  submittal  of  reports  to  the  NRC 
for  review  that  identify  any  uncorrected 
performance  test  failures  and  a  schedule 
for  correction. 

Finally,  the  final  rule  facilitates 
voluntary  licensee  transition  to  an 
improved  approach  to  simulator  testing 
as  described  in  industry  standard  ANSI/ 
ANS-3. 5-1998,  "Nuclear  Power  Plant 
Simulators  for  Use  in  Operator  Training 
and  Examination."  Revision  3  to 


Regulatory  Guide  1.149.  "Nuclear  Power 
Plant  Simulation  Facilities  for  Use  in 
Operator  Training  and  License 
Examinations.  '  endorses  this  standard 
and  IS  being  published  in  conjunction 
with  this  final  rule. 

Performance  of  Control  Manipulations 
on  the  Plant-Referenced  Simulator 

The  current  rule  requires  that 
applicants  for  operator  and  senior 
operator  licenses  perform  five 
significant  control  manipulations  that 
affect  reactivity  or  power  level  on  the 
actual  plant.  This  final  rule  will  allow 
applicants  to  perform  the  manipulations 
either  on  a  plant-referenced  simulator  or 
on  the  actual  plant  at  the  facility 
licensee's  discretion.  When  simulators 
are  used  to  provide  for  performance  of 
control  manipulations,  the  final  rule 
requires  that:  (1)  Simulator  models 
replicate  the  nuclear  and  thermal- 
hydraulic  characteristics  of  the  most 
recent  core  load  in  the  nuclear  power 
reference  plant  for  which  a  license  is 
being  sought;  and  (2)  significant  control 
manipulations  are  completed  without 
procedural  exceptions,  simulator 
performance  exceptions,  or  deviation 
from  the  approved  training  scenario 
sequence.  These  requirements  ensure 
that  simulator  experience  replicates 
evolutions  on  the  plant  and  that  license 
applicants  receive  the  same  overall 
experience  in  safe  plant  operation  as 
thev  would  on  the  plant  itself. 

The  use  of  a  plant-referenced 
simulator  of  appropriate  fidelity  for 
these  manipulations  is  acceptable 
because  of  improvements  in  simulator 
technology  and  14  years  of  successful 
experience  in  using  simulators  after  the 
1987  revision  of  part  55.  Plant- 
referenced  simulators  provide  operator 
training  and  realistic  examination 
scenarios  on  reactivity  manipulations, 
other  normal  and  abnormal  procedure 
operations,  complex  plant  operations, 
and  emergency  operating  procedure 
evolutions,  including  the  management 
of  simultaneous  tasks  and  faulted 
conditions.  This  final  rule  will  allow 
license  applicants  to  fulfill  a  portion  of 
the  required  experience  requirements  in 
the  facility's  plant-referenced  simulator 
without  disrupting  the  operation  of  the 
actual  plant. 

During  the  public  comment  period, 
the  Nuclear  Energy  Institute  (NEI)  and 
several  additional  commenters 
recommended  changing  proposed 
§55  45(b)(3)(i)(A),  which  would  have 
required  that  the  simulator  model 
replicate  the  plant  "at  the  time  of  the 
applicant's  operating  test."  The 
commenters  stated  that  the  words  "at 
the  time  of  the  applicant's  operating 
test  "  could  unnecessarily  restrict  the 


candidate's  opportimities  to  conduct 
reactivity  manipulations.  The 
commenters  also  stated  that  the 
proposed  language  would  create  a 
problem  if  a  refueling  outage  occurs 
near  the  time  the  applicant  was 
scheduled  for  the  operating  test  or  if  the 
date  of  the  operating  test  changed.  The 
Commission  acknowledges  the  concern 
that  the  proposed  wording  of 
§55.45(b)(3)(i)(A)  (§55.46(c)(2)(i)  of  the 
final  rule)  would  have  restricted  the 
candidates'  opportunities  to  conduct  the 
reactivity  manipulations.  The 
Commission  does  not  intend  to  be 
unduly  restrictive  wdth  regard  to  the 
timing  for  conduct  of  the  five  significant 
control  manipulations  on  a  plant- 
referenced  simulator.  Therefore,  the 
Commission  has  revised  §  55.46(c)(2)(i) 
of  the  final  rule  to  require  the  plant- 
referenced  simulator  to  "replicate  the 
most  recent  core  load  in  the  nuclear 
power  reference  plant  for  which  a 
license  is  being  sought,"  while  deleting 
the  words  "at  the  time  of  the  appUcant's 
operating  test."  It  is  the  Commission's 
intent  that  the  phrase  "most  recent" 
means  the  current  core  or  if  the  plant  is 
in  a  refueling  outage,  the  core  just 
previous  to  the  outage. 

Simulator  Certification  and  Routine 
Submittal  of  Performance  Test  Reports 

The  current  rule  requires  licensees 
who  use  plant-referenced  simulators  to 
certify  on  NRC  Form  474,  "Simulation 
Facility  Certification,"  that  their 
simulator  meets  Commission 
regulations.  The  current  regulations  also 
require  that  test  documentation  and  test 
schedules  be  submitted  quadrennially. 
Currently  licensed  power  reactor 
facilities  have  licensee-certified,  plant- 
referenced  simulators  and  the  NRC 
staffs  experience  has  showm  that  the 
submitted  quadrennial  reports  are  of 
minimal  value. 

The  final  rule  eUminates  current 
requirements  in  §  55.45(b)  for:  (1) 
Facility  licensee  certification  of  their 
simulation  facilities,  and  (2)  routine 
submittal  of  reports  to  the  NRC  for 
review  which  identify  any  uncorrected 
performance  test  failures  and  a  schedule 
for  correction.  Continued  assurance  of 
simulator  fidelity  is  provided,  in  the 
final  rule  in  new  §  55.46(d),  by  requiring 
licensees  to:  (1)  Conduct  performance 
testing  and  retain  resuhs  for  four  years, 
(2)  correct  modeling  and  hardware  . 
discrepancies  and  discrepancies 
identified  from  scenario  validation  and 
from  performance  testing,  (3)  make  the 
results  of  any  uncorrected  performance 
test  failures  available  for  NRC  review, 
and  (4)  maintain  the  provisions  for 
license  application,  examination,  and 
test  integrity  consistent  with  Section 
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55.49.  In  addition,  NRC  reviews  or 
inspections  to  ensure  compliance  with 
final  rule  requirements  at  simulation 
facilities  will  maintain  safety  without 
the  unnecessary  burden  of  certification 
and  submittal  of  simulator  performance 
test  reports.  If  NRC  reviews  associated 
with  operating  tests  for  operator  license 
applicants  or  inspections  completed 
using  the  Requalification  Inspection 
Procedure  as  part  of  the  oversight 
process  find  that  a  plant-referenced 
simulator  is  unsuitable  because  it  does 
not  demonstrate  expected  plant 
performance  or  meet  the  requirement 
specified  in  items  (1)  and  (4)  above, 
then  the  simulator  may  not  be  used  to 
conduct  operating  tests  for  operator 
license  applicants,  requalification 
training,  or  control  manipulations  until 
the  simulator  is  made  suitable.  In  any 
case,  simulation  facilities,  including 
plant-referenced  simulators,  must 
additionally  meet  (2)  and  (3)  of  the 
requirements  of  §  55.46(d)  for  continued 
assurance  of  simulator  fidelity.  Further, 
NUREG-1021,  Revision  8,  "Operator 
Licensing  Examination  Standards  for 
Power  Reactors,"  provides  detailed 
policies,  procedures;  and  practices  for 
examining  applicants  for  reactor 
operator  and  senior  reactor  operator 
licenses.  NUREG-1021  essentially 
ensures  that  simulator  scenarios  for 
examinations  are  completed  without 
procedure  exceptions  or  simulator 
performance  exceptions. 

Facility  licensees  have  trained 
licensed  operators  and  appHcants  for 
operator  and  senior  operator  Ucenses  on 
plant-referenced  simulators  that  were 
certified  in  accordance  with  the  1985 
edition  of  ANSI/ANS-3.5,  "Nuclear 
Power  Plant  Simulators  for  Use  in 
Operator  Training  and  Examination." 
This  national  industry  standard 
specifies  full-scope,  stand-alone  testing 
of  system  models  and  simulator  training 
capabilities  as  part  of  initial  simulator 
acceptance  testing.  Facility  licensees 
have  continued  to  test  their  plant- 
referenced  simulators  during  initial 
development  and  to  submit  test 
schedules  and  reports  on  a  quadrennial 
basis.  The  industry's  approach  to 
computer  software  development  and 
simulator  testing  has  changed 
considerably  since  1987  through  the 
issuance  of  the  1998  version  of  ANSI/ 
ANS-3.5.  The  standard  has  moved  away 
from  continued  full-scope,  stand-alone 
testing  of  system  models  and  simulator 
training  capabilities  toward  a  scenario- 
based  testing  and  quality-control 
philosophy. 

For  facility  licensees  that  adopt  the 
1998  revised  national  standard,  the  final 
rule  revision  allows  for  a  change  in  the 
type  of  performance  testing  from  a 


prescriptive  simulator  testing  program 
in  the  context  of  initial  simulator 
procurement  to  a  scenario-based  and 
operability  performance  testing 
program.  The  final  rule  does  not  require 
facility  licensees  to  adopt  the  1998  ' 
version  of  ANSI/ANS-3.5  or  to  modify 
existing  simulator  support  programs  or 
practices.  Because  the  final  rule 
continues  to  require  performance 
testing,  facility  licensees  that  do  not 
adopt  the  1998  revised  national 
standard  will  perform  the  same  type  of 
performance  testing  as  before.  The  final 
rule  will  allow  facility  licensees  to 
adjust  their  performance  test  programs 
to  their  end-user  needs,  as  defined  by 
their  accredited  systems-approach-to- 
training  (SAT)  programs,  or  to  conform 
their  existing  simulator  programs  to  the 
new  revision  of  ANSI/ANS-3.5, 

This  rule  and  the  associated  Revision 
3  of  Regulatory  Guide  1.149,  "Nuclear 
Power  Simulation  Facilities  for  Use  in 
Operator  Training  and  License 
Examinations,"  that  endorses  ANSI/ 
ANS-3. 5-1998  without  exceptions. 
reduces  inconsistencies  between  the 
operational  needs  of  facility  licensee 
programs  and  the  simulator  testing 
requirements. 

Clarification  of  Part  55  Definitions 

In  10  CFR  55.4,  "DefiniUons,"  the 
proposed  rule  would  have  defined 
performance  testing  as  follows: 
"Perfonnance  testing  means  validation. 
scenario-based,  or  operabilitv  testing 
conducted  to  verify  a  simulation 
facihty's  performance  as  compared  to 
actual  or  predicted  reference  plant 
performance."  During  the  public 
comment  period,  the  ANS  3.5  Standards 
Committee  WG  recommended  that  the 
proposed  definition  be  changed  to 
eliminate  the  word  "validation."  The 
Commission  agrees  with  that  suggestion 
and,  further,  the  Commission  has 
reconsidered  the  inclusion  of  the  phrase 
"*   *   *  scenario-based,  or  operability 
*   •   •"  because  it  could  be  interpreted 
as  limiting  a  facility  licensee  to  the  use 
of  the  ANSI/ ANS-3. 5-1998  standard 
Therefore,  the  Commission  has  retained 
the  original  definition  of  performance 
testing  in  the  final  rule  as  "Performance 
testing  means  testing  conducted  to 
verify  a  simulation  facility's 
performance  as  compared  to  actual  or 
predicted  reference  plant  performance.  ' 

The  definition  of  "plant-referenced 
simulator"  is  revised  to  remove  the  last 
sentence  and  to  relocate  the  substance 
of  that  sentence — a  "plant-referenced 
simulator  demonstrates  expected  plant 
response  to  operator  input,  and  to 
normal,  transient,  and  accident 
conditions  to  which  the  simulator  has 
been  designed  to  respond" — to  new 


^55  4fi|t  ill  I  This  is  a  conforming 
(  hange  that  provides  clarity  to  the 
regulation.  The  first  sentence  of  the 
definition  remains  the  same. 

The  term  "reference  plant"  is  defined 
in  §  55.4  as  "the  specific  nuclear  power 
plant  from  which  a  simulation  facility's 
control  room  configuration,  system 
control  arrangement,  and  design  data 
are  derived  "  This  definition  remains 
the  same  in  the  final  rule  and  continues 
to  provide  clarification  that  for  a 
simulation  facility,  a  specific  plant 
(unit)  at  a  multi-plant  (unit)  site  is  the 
"reference  plant  "  The  Commission 
realizes  that  the  use  of  inconsistent 
terminology  can  be  confusing  and  has 
made  clarifications  where  appropriate 
in  preparing  the  final  rule.  However,  the 
Commission  intends  to  re-evaluate  the 
use  of  the  term  "reference  plant"  in  the 
future 

The  term  "simulation  facility"  is 
revised  to  include  part-task  and  limited- 
scope  simulator  devices  so  that  these 
devices  can  be  used  if  a  request  were 
received  and  approved  by  the 
Commission  for  their  use  The 
definition  of  "simulation  facility"  is 
also  revised  to  remove  "the  plant"  as  a 
potential  'simulation  facility."  Use  of 
"the  plant    is  now  addressed  in  the  new 
§  55, 46(h).  This  is  a  conforming  change 
that  provides  clarity  to  the  regulation. 
The  intent  remains  to  allow  facility 
licensees  to  use  the  plant,  if  approved. 
for  the  administration  of  the  operating 
test  and  to  meet  experience 
requirements  for  applicants  for  operator 
and  senior  operator  licenses.  This 
conforming  change  is  intended  to 
continue  to  provide  the  regulatory 
flexibility  that  facility  licensees  have 
had  since  1987. 

New  Section  55.46 

The  final  rule  includes  administrative 

changes  to  move  the  requirements  for 
the  use  of  simulation  facilities  from 
§  55.45  to  a  new  tt  55  46,  "Simulation 
Facilities  '  Former  t»^  55.45(b)  (4)  and 
(5)  dealing  with  simulators  have  been 
separated  from  *)  55  45  and  consolidated 
in  the  new  t^  55.46  This  is  simply  an 
administrative  change  to  clarify'  the 
existing  nile  hv  separating  requirements 
concerning  simulation  facilities  from 
requirements  in  §  55.45  concerning 
operating  tests. 

Related  Activities 

To  implement  this  rule  the  NRC  staff 
IS  also  developing  revisions  to  the 
process  for  initial  licensing, 
requalification.  and  examination  of 
reactor  and  senior  operators,  including 
updating  N'UREG-1021.  Revision  8.  and 
the  "Licensed  Operator  Requalification 
Program  Inspection  Procedure,"  (IP- 
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71111.11)  of  the  reactor  oversight 
process.  Training  of  examiners  will  be 
conducted  as  appropriate.  The  NRC  staff 
expects  that  these  revisions  will  be 
completed  one  year  from  the  date  the 
final  rule  is  published.  Since  the 
proposed  rulemaking  notice,  the  staff 
has  determined  that  it  is  not  necessary 
to  revise  and  update  NUREG-1262, 
"Answers  to  Questions  at  Public 
Meetings  Regarding  Implementation  of 
Title  10,  Code  of  Federal  Regulations, 
part  55  on  Operator's  Licenses  "  and 
NUREG-1258,  'Evaluation  Procedure 
for  Simulation  Facilities  Certified  Under 
10  CFR  55."  Instead  of  revising  the 
NUREG's  listed  above,  answers  to 
questions  from  a  public  meeting/ 
workshop  concerning  this  final 
rulemaking  will  be  posted  on  the  NRC's 
homepage  at  www  nrc.gov  in  the 
Nuclear  Reactors  icon  under  "Principal 
Reactor  Regulatory  Programs"  under 
"Operator  Licensing  Program." 
Additionally,  the  answers  to  any 
questions  will  be  available  and  may  be 
viewed  as  discussed  above  under  the 
heading  ADDRESSES 

Revisions  to  Regulatory  Guide  REG 
1  149,  Revision  3 

A  draft  version  of  the  associated 
regulatory  guide  (DG-1080,  Proposed 
Revision  3  of  Regulatory  Guide  1.149) 
that  proposed  endorsing  ANSI/ANS- 
3.5-1998  was  made  available  for  public 
comment  (64  FR  45985).  The  final 
Regulatory  Guide  1.149  is  being  made 
available  concurrently  with  this  final 
amendment.  The  regulatory  guide  is 
available  for  inspection  in  the  NRC 
Public  Document  Room  or  it  may  be 
viewed  and  downloaded  electronically 
through  the  interactive  rulemaking  web 
site  established  by  the  NRC  for  this 
rulemaldng,  as  discussed  above  under 
the  heading  ADDRESSES.  Single  copies 
may  be  obtained  from  David  Trimble, 
Office  of  Nuclear  Reactor  Regulation, 
U,S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  telephone 
301-415-2942,  or  by  electronic  mail  to 
dct®nrc.gov. 

Analysis  of  Public  Conunents 

The  proposed  rule  was  published  in 
the  Federal  Register  on  July  3,  2000  (65 
FR  41021),  and  the  public  comment 
period  ended  on  September  18,  2000, 
The  Commission  received  15  comment 
letters  on  the  proposed  rule;  3 
comments  from  individuals.  9  from 
nuclear  power  plant  licensees  (utilities) 
1  from  a  utility  organization  (Nuclear 
Energy  Institute),  1  from  a  licensed 
operator  organization  (the  Professional 
Reactor  Operators  Society  (PROS)),  and 
1  from  a  national  consensus  standard 
working  group  (Standards  Committee 


WG  ANS-3.5).  One  letter  with  a  request 
for  an  extension  to  the  comment 
deadline  was  also  received.  No  public 
comments  were  received  from  any  State 
agencv.  No  public  meetings  were  held  to 
discuss  the  proposed  rule  nor  were  any 
requested.  However,  the  general  status 
of  the  proposed  rule  was  discussed  at 
NEI  Initial  Operator  Licensing  Focus 
Group  Meetings  open  to  the  public.  The 
comment  letters  may  be  viewed  on  the 
NRC's  Web  site,  http://www.nrc.gov/ 
NRC/nile.html.  under  "NRC 
Rulemaking  Web  Site,"  at  "News, 
Information  and  Contacts  for  Current 
Rulemaking" 

Twelve  of  the  15  commenters 
expressed  support  for  amending  the 
rule.  Several  of  the  commenters 
provided  specific  recommendations  for 
changes  to  the  proposed  rule.  The 
comments  and  responses  were  grouped 
into  five  categories:  (1)  General  support 
of  the  proposed  rule,  (2)  general 
opposition  to  the  proposed  rule,  (3) 
reactivity  manipulations,  (4)  simulator 
issues,  including  certification  of 
simulation  facilities,  and  (5)  definitions 
and  wording. 

General  Support  of  the  Proposed  Rule 

Comment  1-1:  The  majority  of 
commenters  supported  the  proposed 
changes  to  10  CFR  part  55,  "Operator's 
licenses"  to  allow  licensed  operator 
candidate  reactivity  manipulations  on  a 
plant-referenced  simulator  as  an 
alternative  to  use  of  the  actual  plant. 

Response:  No  response  necessary. 

Comment  1-2:  The  Professional 
Reactor  Operator  Society  (PROS) 
commented  that  the  proposed  rule 
would  allow  initial  license  candidates 
to  perform  required  reactivity  changes 
on  a  plant-referenced  simulator  is  a 
welcome  and  acceptable  change,  PROS 
stated  that  the  rule  does  not  specify  that 
license  candidates  cannot  or  should  not 
perform  manipulations  on  the  actual 
plant  The  amended  rule  v^rill  simply 
allow  the  requirement  for  performing 
five  significant  control  manipulations 
that  affect  reactivity  to  be  perfonned  on 
either  the  actual  plant  or  on  the 
simulation  facility. 
Response  No  response  necessary. 
Comment  1-3:  One  commenter  stated 
that  hands-on  individual 
demonstrations  of  a  reactivity 
manipulation  on  a  simulator  would 
seem  to  be  a  signi  ficant  benefit  of  the 
rule  change 
Response  The  Commission  agrees. 

General  Opposition  to  the  Proposed 
Hulf 

Comment  2-1  One  commenter  stated 
that  plant  owners  should  not  be  able  to 
shirk  their  responsibility  for  adequately 


training  new  operators.  The  commenter 
noted  that  there  may  be  an  enormous 
cost  involved  with  the  current  rule  and 
although  it  may  be  inconvenient,  it  does 
not  justify  diluting  the  licensing 
requirements  to  the  point  where  a 
licensed  operator  does  not  even  have  to 
operate  the  real  plant.  The  current  cold 
license  exceptions  should  not  be  used  as 
justification  because  there  are  many 
extra  controls  and  safeguards  in  place 
on  a  new  startup.  Another  commenter 
stated  that  the  industry  needs  clear 
guidelines,  minimum  deviations,  and 
appropriate  penalties  for  any 
noncompliance.  The  commenter  also 
stated  that  safety  dictates  that  initial 
license  candidates  are  given  the 
opportunity  to  move  the  plant  without 
regard  to  real  or  perceived  costs  and  that 
it  has  always  been  hard  to  put  a  dollar 
value  on  training  until  past  mistakes  are 
examined.  The  opportunity  for  actual 
reactivity  manipulations  reduces  the 
stress-induced  error  rate,  notably  during 
transient  conditions  when  clear 
decision-making  counts. 

Response:  The  Commission  believes 
that  the  level  of  reactor  safety 
established  under  the  regulations  is 
adequate  and  that  the  rule  does  not  need 
to  be  strengthened.  The  Commission 
believes  that  the  proposed  changes  are 
justified  based  not  on  an  extension  of 
the  cold  license  exceptions  (cold  license 
examinations  are  those  administered 
before  the  unit  completes  pre- 
operational testing  and  the  initial  start 
up  test  program)  in  the  existing 
regulation,  but  rather  on  significant 
improvements  in  simulation  technology, 
including  increases  in  computing 
capability,  model  complexity,  and 
fidelity.  In  addition,  the  NRC  staff  has 
conducted  and  observed  operator 
licensing  and  requalification 
examinations  on  plant-referenced 
simulators  for  approximately  15  years 
and  has  found  that  scenarios  are 
performed  on  simulators  in  a  very 
realistic  manner. 

Further,  this  final  rule  does  not 
change  any  of  the  training  requirements 
of  §  50.120  or  the  specific  licensed 
operator  training  and  requalification 
requirements  in  §  55.45(a)  or  §  55.59. 
The  candidates  are  still  required  to 
spend  a  substantial  amount  of  time 
actually  performing  the  duties  of  their 
particular  positions  in  an  on-the-job 
training  environment.  In  response  to  the 
concern  that  the  industry  needs  clear 
guidelines,  minimum  deviations,  and 
appropriate  penalties  for  any 
noncompliance,  the  Commission 
believes  that  the  final  rule  in 
conjunction  with  the  regulatory  guide 
endorsing  the  ANSI/ANS  standard 
provides  clear  guidance  to  the  industry. 
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Penalties  for  noncompliance  are 
addressed  by  the  Commissions 
enforcement  program 

Although  the  NRC's  primary  mission 
is  to  maintam  adequate  levels  of  reactor 
safety,  it  must  also  give  due 
consideration  to  the  principle  of 
reguiatorv'  efficiency.  Because  the 
Commission  has  concluded  that  the 
proposed  regulatorv  change  will  not 
affect  the  existing  level  of  reactor  safety, 
it  would  be  inappropriate  not  to  take 
advantage  of  this  opportunity  to  adopt 
a  regulatorv-  alternative  that  will 
minimize  the  burden  on  facilitv 
licensees,  The  Commission  concludes 
that  there  is  no  measurable  net  benefit 
in  requiring  facility  licensees  to  have 
license  candidates  perform  reactivitv 
control  manipulations  on  the  plant  for 
experience  purposes  when  doing  so  c;an 
entail  significant  expense  for  the  facility 
licensee  and  a  measure  of  risk  to  plant 
operations  and  safety.  Therefore,  no 
changes  are  warranted  in  response  to 
this  comment. 

Reactivity  Manipulations 

Comment  3-1 :  The  Nuclear  Energv 
Institute  (NEI)  and  several  additional 
commenters  recommended  c:hanging 
proposed  §  53.45(b)(3Ki)(A).  which 
requires  that  the  simulator  mode! 
replicate  the  plant  "at  the  time  of  the 
applicant's  operating  test   "  The 
commenters  recommended  that  the 
words  "at  the  time  of  the  applicant's 
operating  test  "  be  deleted  because  this 
could  unnecessarily  restrict  the 
candidate's  opportunities  to  conduct 
reactivity  manipulations  to  a  short  time 
just  before  the  operating  test.  The 
commenters  also  stated  that  this  would 
be  a  problem  if  a  refueling  outage  occurs 
near  the  time  the  applicant  was 
scheduled  for  the  operating  test  or  if  the 
date  of  the  operating  test  changed, 

Response:  The  Commission  agrees 
with  this  comment  as  discussed  above 
in  the  "Discussion"  section  under 
"Performance  of  Control  Manipulations 
on  the  Plant-Referenced  Simulator." 
This  change  has  been  incorporated  in 
the  final  rule. 

Comment  3-2:  The  NEI  and  several 
additional  commenters  recommended 
that  because  plant-referenced  simulators 
are  modeled  to  one  plant,  the  reference 
plant,  the  regulatory  text  should  be 
clarified  to  indicate  that  the  simulator 
modeling  is  for  the  referenced  plant. 

Response:  The  Commission  agrees 
with  NEI's  recommendation  that  the 
regulatory  text  be  clarified  to  indicate 
that  the  simulator  core  model  will 
replicate  the  reference  plant  for  the 
simulation  facility.  This  change  has 
been  incorporated  in  the  final  rule. 


Comment  3-3:  The  NEI  and  several 
additional  commenters  recommended 
that  training  objectives  could  be  met  if 
the  models  reasonablv  represent  the 
reference  plant  at  the  time  of  the 
manipulations.  Therefore  they 
recommend  that  §  55.4,5tb)(3)('i)(A}  be 
changed  to  read:  "The  plant-referenced 
simulator  uses  models  relating  to 
nuclear  and  thermal-hvdraulic 
characteristics  that  reasonably  represent 
the  core  load  that  exists  in  the  nuclear 
power  reference  plant  for  the  facility  at 
which  a  license  is  being  sought;  and  ..." 
Another  commentcr  stated  tliat 
"replicate"  could  be  misleading  in  a 
more  legal  application.  Another 
lommenter  stated  that  in  discussing  the 
requirements  of  the  simulator  that  will 
be  used  for  control  manipulations,  the 
terms  "replicate,"  "represent,"  and 
"reasonablv  represent"  are-used 
interchangeably, 

Responsi'  The  Commission  does  not 
agree  with  NEI's  recommendation  that 
the  simulator  core  model  "reasonably 
represent"  rather  than  "replicate"  the 
core  load  that  exists  in  the  reference 
plant.  The  Commission  believes  that  the 
terminology  in  the  proposed  rule  is 
appropriate  and  consistent  with  ANSI/ 
ANS-3, 5-1998.  "Nuclear  Power  Plant 
Simulators  for  Use  in  Operator  Training 
and  Examination,"  the  current  industry 
consensus  standard.  It  means  that  the 
plant-referenced  simulator's  nuclear  and 
thermal-hydraulics  models  operate 
within  the  tolerances  specified  in 
section  4,1, .3,  "Steady-State  and  Normal 
Evolutions"  of  the  industrv'  standard. 
The  commenter  did  not  explain  and  the 
Commission  does  not  understand  why 
"replicate  c;ou!d  be  misleading  in  a 
more  legal  application,"  On  the 
contrary,  the  .NRC  staff  believes  that 
using  different  temiinologv  in  the 
regulation  than  in  the  industrv  standard 
would  be  more  confusing  and 
misleading 

Comment  3-4:  One  commenter 
thought  that  the  five  reactivity 
manipulations  should  be  "evaluated" 
manipulations.  The  commenter  also 
stated  that  perhaps  three  of  the  five 
reactivity  manipulations  should  be 
required  to  be  evaluated  hv  senior 
management 

Response  The  Commission  agrees 
with  the  commenters  suggestion  that 
the  five  reactivitv  manipulations  should 
be  "evaluated"  manipulations  and 
believes  that  this  expectation  is  already 
addressed  in  the  Commission "s 
regulations  and  guidance  documents. 
Section  55,4.  "Definitions"  describes 
the  five  elements  of  a  systems  approach 
to  training,  including  the  requirement  to 
evaluate  the  trainees"  master>'  of  the 
objectives  during  training,  that  applv  lo 


all  licensed  operator  training  programs. 
Section  4,6  of  NUREG-1220.  "Training 
Review  Criteria  and  Procedures,"  that 
provides  direction  to  NRC  staff  for 
reviewing  training  programs  to  verify 
compliance  with  the  regulations, 
clarifies  the  Commission's  expectations 
regarding  the  evaluation  of  tasks 
performed  to  ensure  that  the  trainees 
master  the  actual  job  performance 
requirements.  The  Commission  believes 
that  requiring  senior  management  to 
evaluate  the  reactivity  manipulations 
would  be  overly  prescriptive  while 
adding  little  value.  In  practice, 
whenever  license  applicants  are 
engaged  in  on-the-job  training  (OJT)  in 
the  actual  control  room,  they  have  to  be 
closely  supervised  and  evaluated  by  the 
on-shift  licensed  operators.  Generally, 
the  more  safety-significant  activities' 
including  reactivity  and  power  changes, 
are  more  closely  supervised  and 
evaluated  than  others,  regardless  of 
whether  they  are  performed  in  the 
actual  control  room  or  the  simulator. 

The  Commission  encourages 
communication  and  cooperation 
between  plant  operations  and  training 
management  when  making 
determinations  regarding  the  license 
applicants"  mastery  of  the  training 
objectives  and  job  requirements  and, 
ultimately,  their  readiness  for  the 
licensing  examination.  Under 
§55.31(a)(4l,  an  authorized 
representative  of  the  facility  licensee, 
usually  the  plant  manager  or  higher, 
must  certify  on  the  license  application 
that  the  applicant  has  successfully 
completed  the  facility  licensee's 
requirements  to  be  licensed  as  an 
operator  or  senior  operator.  Based  on 
the  foregoing,  no  changes  are  warranted 
in  response  to  this  comment. 

Comment  3-5:  One  commenter 
indicated  that  it  would  appear  that  there 
are  so  many  required  reactivity 
manipulations  for  each  operator  that  the 
time  constraint  alone  would  preclude 
all  manipulations  from  being  currently 
performed  on  the  reactor.  The 
commenter  stated  that  the  simulator 
must  already  be  used  extensively  in 
meeting  reactivity  manipulations 
requirements. 

Response:  Although  it  is  true  that 
simulators  are  already  being  used 
extensively  for  operator  training  and  to 
practice  reactivity  manipulations,  the 
control  manipulations  that  are  required 
by  the  regulations  cannot  be  performed 
on  the  simulator,  though,  a  few 
exceptions  to  this  rule  have  re<:ently 
been  granted.  These  five  required 
significant  control  manipulations. 
which  affect  reactivity  or  power  level. 
must  be  performed  by  applicants,  as 
trainees  at  the  controls  of  the  facility  for 
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which  a  license  is  sought.  The 
Commission  believes  that  the  proposed 
changes  to  the  regulation  will  promote 
the  original  intent  of  the  control 
manipulation  requirement. 

Comment  3-6  One  commenter  stated 
that  "as  a  minimum,  one  10  percent 
power  change  should  be  mandatory 
prior  to  an  unconditional  license.  If 
plant  conditions  warrant,  a  conditional 
license  is  issued.  The  condition  is  that 
an  observed  manipulation  is  performed. 
For  those  plants  not  in  compliance  with 
100  percent  of  the  fidelity  issues  as 
delineated  by  the  guideline,  the 
candidates  must  perform  three  10 
percent  clianges.  that  would  include 
startups  and  responses  to  reactor  trips." 
The  commenter  also  stated  that  they 
believed  strictly  requiring  compliance 
with  fidelity  issues  will  ensure  the 
identified  fidelity  issues  are  addressed. 
Response:  The' commenter  appears  to 
address  two  different  issues:  (l)  The 
need  for  an  explicit  requirement  that  the 
control  manipulations  involve  at  least  a 
10  percent  change  and  (2)  where  the 
simulator  is  not  "100  percent" 
compliant  with  fidelity  requirements, 
then  three  10  percent  changes  must  be 
accomplished  by  the  operator  appiirnnt 
However,  no  basis  was  provided  for 
these  two  proposals.  The  Commission 
does  not  believe  that  either  proposal  is 
necessary.  With  regard  to  the  first  issue, 
neither  the  current  nor  the  final  rule 
address  how  miuch  of  a  percentage 
power  change  is  required  for  the  control 
manipulations.  The  first  proposal 
indicates  that  the  commenter  believes 
that  the  magnitude  of  a  power  level 
change  must  be  at  least  10  percent  if  it 
is  to  be  a  meaningful  experience  for  an 
operator  The  Commission  believes  that 
the  magnitude  of  a  power  level  change 
is  a  secondary  issue.  It  is  more 
important  that  a  license  candidate 
understand  the  operation  of  the  systems 
involved  and  that  the  experience 
reinforce  that  knowledge  and  be 
conducted  in  an  atmosphere  as 
conducive  to  training  as  possible.  A 
simulator  setting  \n  many  ways  is  a 
more  optimum  setting  for  gaining  this 
experience.  To  address  the  commenters' 
apparent  concern,  it  is  more  likely  that 
larger  magnitude  changes  can  be 
performed  on  the  simulator  than  on  the 
plant.  The  final  rule  does  not  alter  the 
requirement  for  everv  license  applicant 
to  complete  the  control  manipulations 
on  the  facility  for  which  a  license  is 
sought,  it  simply  gives  facility  licensees 
the  flexibility  to  conduct  some  or  all  of 
the  required  manipulations  on  a  plant- 
referenced  simulator,  but  only  if  the 
simulator  satisfies  the  NRC's  core 
modeling  and  fidelity  requirements 
With  regard  to  the  second  issue,  the 


final  rule  does  address  the  continued 
assurance  of  simulator  fidelity  issues  in 
§  55.46(d)  and  also  requires  simulator 
fidelity  to  be  demonstrated  so  that 
significant  control  manipulations  can  be 
completed  without  procedural 
exceptions,  simulator  performance 
exceptions,  or  deviation  from  the 
approved  training  scenario  sequence 

Comment  3-7:  One  commenter 
thought  that  in  the  past  the  Commission 
has  allowed  utilities  to  deviate  from  the 
intent  of  the  reactivity  manipulation 
requirements.  This  allowed  the  utilities 
to  use  a  wide  range  of  interpretations  for 
the  required  reactivity  manipulations. 
The  commenter  also  thought  that 
deviations  had  become  the  norm  rather 
than  the  rule.  The  commenter  stated 
that  wholesale  deviations  from  this  rule 
cannot  be  made. 

Response:  NRC  expects  that  the  rule 
is  uniformly  applied  to  all  facility 
licensees,  the  Commission  agrees  that 
deviations  cannot  be  made.  Contjary  to 
the  commenters  belief,  the  Commission 
does  not  allow  anyone  to  deviate  from 
the  requirements  without  an  exemption. 
Therefore,  no  changes  are  warranted  in 
response  to  this  comment. 

Simulator  Issues 

Comment  4-1:  A  few  commenters 
stated  that  an  operator's  license  should 
not  be  issued  based  on  only  operating  a 
simulator. 

Response:  The  Commission 
acknowledges  that  operating  a  plant- 
referenced  simulator  is  not  identical  to 
operating  the  actual  plant  despite  all 
efforts  to  maximize  realism  and  fidelity. 
However,  today's  plant-referenced 
simulators  are  of  sufficient  quality  and 
fidelity  that  significant  control 
manipulations  can  be  completed 
without  procedural  exceptions, 
simulator  performance  exceptions,  or 
deviation  from  the  approved  scenario 
sequence.  The  Commission  does  not 
believe  that  the  rule  will  dilute  the 
operators'  licensing  requirements.  The 
rule  will  not  change  the  requirement  for 
every  initial  license  applicant  to 
complete  five  significant  (power  or 
reactivity)  control  manipulations,  nor 
will  it  allow  all  of  an  applicant's 
training  to  be  "simulated"  because  it 
does  not  change  the  requirement  for 
every  applicant  to  complete  an  on-the- 
job-training  (OIT)  program.  OIT 
programs  include  hands-on  experience 
in  shift  operations  under  the  direct 
supervision  of  a  licensed  operator. 
Therefore,  no  changes  are  warranted  in 
response  to  this  comment. 

Comment  4-2  One  commenter  stated 
that  the  difference  between  operating  a 
real  plant  and  a  simulator  is  "stress" 
and  further  noted  that  the  Commission 


did  not  mention  the  difference  in 
operator  stress  while  operating  the  real 
plant  versus  a  simulator.  Another 
commenter  stated  that  the  fidelity  of  the 
simulator  is  not  proportional  to  the 
induced  stressed  from  real  plant 
operations. 

Response:  The  level  of  stress 
experienced  by  licensed  operators  while 
performing  the  required  significant 
control  manipulations  and  other 
routine,  controlled,  and  supervised 
evolutions  are,  in  the  Commission's 
opinion,  insignificant  when  compared 
with  the  level  of  stress  that  they 
experience  while  responding  to  major 
plant  transients  (real  or  simulated  as 
part  of  an  examination  scenario)  that 
require  the  implementation  of 
emergency  operating  procedures  and 
response  plans.  Consequently,  the 
Commission  believes  that  there  is  little 
value  in  trying  to  distinguish  between 
the  levels  of  stress  associated  with 
routine  control  manipulations 
performed  on  a  plant-referenced 
simulator  and  the  actual  plant.  While 
undergoing  OJT,  the  license  applicants 
will  still  be  given  many  opportunities  to 
operate  the  real  plant  and  experience 
"the  stress  of  knowing  that  the  impact 
of  a  mistake  may  be  much  more 
dramatic  than  a  call  to  'reset  the 
simulator.'  "  The  NRC  staff  has 
conducted  and  observed  operator 
licensing  and  requalification 
examinations  on  plant-referenced 
simulators  for  approximately  15  years 
and  has  detected  no  discernible 
difference  in  the  operators'  and 
applicants'  demeanor  while  performing 
control  manipulations  in  simulators 
versus  actual  control  rooms. 

Comment  4-3:  One  commenter  stated 
that  the  Commission  should  give  very 
high  priority  to  comments  submitted  by 
qualified  operators  and  further  stated 
that  "if  qualified  operators  do  not 
believe  that  plant-referenced  simulators 
are  an  adequate  replication  for  this 
purpose,  or  indicate  that  this  proposal  is 
a  step  toward  degrading  operator 
training,  or  judge  that  safety  in  reactor 
operation  is  compromised,  then  the  rule 
should  not  go  forward  without 
modifications  that  can  gain  the 
operators'  support." 

Response:  Trie  Commission  agrees 
completely  and  has  given  high  priority 
and  serious  consideration  to  comments 
submitted  by  qualified  operators  and  to 
any  concerns  they  have  about  this 
amendment.  Only  one  formerly  licensed 
senior  operator  and  one  instructor  of 
licensed  operators  submitted  comments 
in  general  opposition  to  the  rule.  PROS, 
who  submitted  comments  on  behalf  of 
its  members,  portrayed  the  change  to  the 
rule  as  welcome  and  acceptable. 
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Comment  4-4:  One  commenter 
thought  that  with  more  reliance  being 
placed  on  the  plant-referenced 
simulator  for  operator  qualification,  it 
would  seem  logical  that  greater 
attention  is  paid  to  ensure  that  the 
simulator  is  the  best  possible  replication 
of  the  plant.  If  removal  of  current 
requirements  for  certification  of 
simulation  facilities  and  routine 
submittal  of  simulator  performance  test 
reports  to  the  Commission  is  not 
consistent  with  greater  attention,  then 
the  proposal  seems  self-conlradictorv. 

Response:  The  Commission  agrees 
that,  when  a  plant-referenced  simulator 
is  used  for  operator  qualification,  there 
must  be  assurance  that  the  simulator  is 
the  best  possible  replication  of  the 
plant.  The  fact  that  this  rule  removes  the 
current  regulator}'  requirements  for 
facility  licensees  to  certify  their 
simulator  facilities  and  submit  periodic 
performance  test  results  to  the 
Commission  does  not  mean  that  the 
Commission  is  reducing  the  technical 
requirements  for  simulator  fidelity. 
When  simulators  are  used  to  provide 
control  manipulation  experience,  the 
final  rule  requires  the  simulator  to 
utihze  models  relating  to  nuclear  and 
thermal-hydraulic  characteristics  that 
replicate  the  most  recent  core  load  in 
the  nuclear  power  reference  plant  for 
which  a  license  is  being  sought.  It  also 
requires  simulator  fidelity  to  be 
demonstrated  so  that  significant  control 
manipulations  can  be  completed 
without  procedure  exceptions, 
simulator  performance  exceptions,  or 
deviation  from  the  approved  training 
scenario  sequence.  These  requirements 
should  ensure  that  experience  gained  on 
the  simulator  essentially  replicates  that 
obtained  from  actual  control 
manipulations  on  the  plant.  The  final 
rule  simply  changes  the  nature  of  the 
reporting  requirements  for  the 
performance  test  reports  but  does  not 
eliminate  the  requirement  for 
performance  testing.  No  changes  are 
warranted  in  response  to  this  comment. 
Comment  4-5:  One  commenter  noted 
that  there  are  licensed  operators  and 
senior  licensed  operators  who  have 
never  seen  or  responded  to  an  actual 
reactor  trip.  They  should  not  experience 
an  actual  trip  for  the  first  time  during 
real  plant  operations.  The  stress- 
induced  error  rate  would  be 
unacceptable. 

Response:  The  Commission 
acknowledges  that  there  may  be 
licensed  operators  and  senior  operators 
who  have  never  seen  or  responded  to  an 
actual  reactor  trip  because  many  plants 
are  experiencing  record  runs  with 
unplanned  reactor  trip  rates  far  below 
the  levels  seen  several  years  ago.  This 


simply  highlights  the  importance  of 
having  high-quality,  high-fidelity,  plant- 
referenced  simulators  that  enable 
operators  to  practH  e  normal,  abnormal, 
and  emergency  evolutions  (most  of 
which  would  never  be  possible  to 
perform  on  the  plant)  without 
procedural  or  simulator  performance 
exceptions.  Although  there  is  no 
regulator*'  requirement  to  do  so,  the 
Commission  believes  that  facility 
licensees  assign  most  new  and 
inexperienced  operators  to  crews 
containing  other  operators  having 
greater  levels  of  experience.  Moreover, 
the  Commission  has  encouraged 
teamwork  between  control  room 
operators  and.  therefore,  in  198". 
significantly  revised  its  requalification 
examination  process  to  focus  primarily 
on  the  crews'  ability  to  successfullv 
accomplish  those  activities  deemed 
critical  to  safe  plant  operation 

Definitions  and  Other  Rule  Wording 

Comment  5-] :  The  Standards 
Committee  WG  ANS-3  .5  stated  that  the 
ANSI/ ANS-3. 5-1998  Standard  defines 
performance  testing  as,  "testing 
characterized  by  a  comparison  of  the 
results  of  integrated  operation  of  the 
simulation  facility  to  actual  or  predicted 
reference  plant  data.  Performance 
testing  encompasses  testing  other  than 
software  development  testing."  Also 
Section  4.4.3  states,  "Simulator 
performance  testing  comprises 
operabiHty  and  scenario-based  testing." 
In  §  55.4,  "Definitions."  the  proposed 
rule  would  define  performance  testing 
as  follows:  "Performance  testing  means 
validation,  scenario- based,  or 
operability  testing  conducted  to  verifv  a 
simulation  facility's  performance  as 
compared  to  actual  or  predicted 
reference  plant  performance"  The 
Standards  Committee  WG  ANS-3. 5 
recommends  that  the  proposed 
definition  be  changed  to  read  as  follows: 
"Performance  testing  means  scenario- 
based  and  operability  testing  conducted 
to  verify  a  simulation  facility's 
performance  as  compared  to  actual  or 
predicted  reference  plant  performance." 

Response:  The  Commission  agrees 
that  the  proposed  wording  of  the 
definition  of  "performance  testing"  (i.e., 
"validation,  scenario-based,  or 
operability  testing")  may  have  caused 
some  confusion.  Further,  the 
Commission  has  reconsidered  the 
inclusion  of  the  phrase  "  *    *   * 
scenario-based,  or  operabilitv  *   *   *     ' 
because  it  could  be  interpreted  as 
limiting  a  facility  licensee  to  the  use  of 
the  ANSI/ANS-3.5-199H  standard. 
Therefore,  the  Commission  has  retained 
the  original  definition  of  performance 
testing  in  the  final  rule  as  "Performance 


testing  means  testing  conauctea  to 
verify  a  simulation  facility's 
performance  as  compared  to  actual  or 
predicted  reference  plant  performance." 
Comment  5-2:  One  commenter  stated 
that  the  terms  "plant  facility,"  "plant,  ' 
and  "nuclear  power  uni»"  are  used 
interchangeably  when  discussing  the 
requirement  for  control  manipulations. 
For  a  multi-unit  facility,  the  three 
phrases  can  have  distinctly  different 
meanings  and  ramifications  on  the 
actual  number  of  manipulations  that 
would  be  required.  The  use  of  "nuclear 
power  unit"  could  be  slightly  different 
on  each  unit  at  the  time  of  an  operator 
hcense  application  due  to  staggered 
outages  and  design  upgrade 
implementation  schedules.  The  use  of 
"plant"  could  be  interpreted  as  one  of 
the  units  of  a  multi-unit  facility  or  as  a 

facility.'  A  more  appropriate  term 
would  be  ""reference  unit." 

Response:  The  Commission 
acknowledges  the  commenter's 
observation  that  the  terms  "plant 
facility,"  "plant,"  and  "nuclear  power 
unit"  were  used  interchangeably  when 
discussing  the  requirement  for  control 
manipulations.  The  Commission  does 
not  require  that  a  plant-referenced 
simulator  reflect  multiple  unit 
configurations  or  that  the  control 
manipulations  would  have  to  be 
completed  on  each  configuration 
separately  The  term  ""reference  plant" 
is  defined  in  §  55.4  as  ""the  specific 
nuclear  power  plant  from  which  a 
simulation  facility's  control  room 
ronfiguration.  system  control 
arrangement,  and  design  data  are 
denved.    This  definition  remains  the 
same  in  the  final  rule  and  continues  to 
clarify  that  for  a  simulation  facility,  a 
specific  plant  (unit)  at  a  multi-plant 
(unit)  site  is  the  "reference  plant.  "  The 
Commission  realizes  that  the  use  of 
inconsistent  terminology  can  be 
confusing  and  has  made  clarifications 
where  appropriate  in  preparing  the  final 
rule  However,  the  Commission  intends 
to  re-evaluate  the  use  of  the  term 
"reference  plant"'  in  the  future. 

Comment  5-3:  One  commenter  stated 
that  in  discussing  the  testing  that  would 
be  required  by  the  Commission  to  take 
credit  for  a  manipulation  performed  as 
a  plant-reference  simulator  in  the 
Statements  of  Consideration,  the  scope 
of  testing  is  described  as  (1)  to 
encompass  verification,  validation,  and 
documentation  and  (2)  developmental 
and  verification  testing.  On  the  other 
hand,  the  proposed  wording  in 
§55.45(b)(3)(i)(B)  of  the  proposed 
rulemaking  (65  FR  41021)  describes  the 
specific  performance  testing 
requirements  as  follows:  "Simulator 
fidelity  has  been  demonstrated  so  that 
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significant  control  manipulations  are 
completed  without  procedural 
exceptions,  simulator  performance 
exceptions,  or  deviation  from  approved 
training  scenarios  sequence."  It  is 
important  to  note  that  certain  words 
with  specific  definitions  in  AN'SI'.W'S- 
3.5-1998  (i.e.,  verification  and 
validation)  are  not  used  in  the  rule 
itself.  The  commenter  recommends  that 
the  Statements  of  Consideration  use  the 
same  language  as  the  rule  itself. 

Response.  The  Commission 
acknowledges  the  commenter's 
observation  that  certain  words  with 
specific  definitions  in  ANSI/ANS-3.5- 
1998  (i.e.,  verification  and  validation) 
were  not  used  in  the  proposed  rule  and 
the  recommendation  that  the  Statements 
of  Consideration  use  the  same  language 
as  the  rule  itself.  The  intent  of 
§55.45(b)(.3)(i)(B)  of  the  proposed  rule 
was  not  to  establish  specific 
performance  testing  requirements  but  to 
ensure  that  the  significant  control 
manipulations  that  are  performed  on  the 
simulator  are  completed  without 
procedural  exceptions,  simulator 
performance  exceptions,  or  deviation 
from  the  approved  training  scenario 
sequence.  It  is  important  to  remember 
that  while  the  Commission  has 
endorsed  ANSI/ANS-3. 5-1998,  it  is  not 
requiring  facility  licensees  to  upgrade 
their  commitments  and  requirements 
with  respect  to  simulator  testing. 
Therefore,  no  changes  are  warranted  in 
response  to  this  comment 

Comment  5-4:  One  commenter  noted 
that  §55.45(b)(3)(ij(A)  states  m  part  that 
"the  plant-referenced  simulator  uses 
models  related  to  nuclear  and  thermal- 
hvdraulic  characteristics  that  replicate 
the  core  load  that  exists  in  the  nuclear 
power  unit."  Engineering  and  real-time 
numerical  models  contain 
approximations  Generally,  neither 
reproduces  phvsical  processes  exactly. 
Therefore,  guidance  identifying  the 
level  of  modeling  detail  required  and  a 
definition  for  the  term  "replicate"  need 
to  be  developed.  The  level  of  modeling 
detail  required  has  to  coincide  with 
actual  plant's  response  as  seen  by  the 
operators.  Paragraphs  4.1.3.1.3  and 
4.1.3.1.4  of  the  1998  ANSl/ANS-3.5 
Standard  do  not  provide  any  assistance. 
Additionally,  no  guidance  is  provided 
on  rod  worth,  notch  worth.  SRM-IRM 
range  performance,  axial  power 
distribution,  radial  power  distribution. 
stored  energy,  fuel  time  constant,  core 
coupling,  etc.,  that  are  the  actual  plant 
responses  that  the  operator  sees.  Also, 
older,  coarser  mesh  models  are  less 
refined  than  the  more  recent  whe-l-up 
engineering  look-alike  models 
Therefore,  the  commenter  believes  that 
guidance  as  to  what  level  of  modeling 


detail  is  acceptable  to  the  Commission 
needs  to  be  developed. 

Response:  When  the  Commission 
developed  the  proposed  rvile.  it 
purposely  excluded  prescriptive 
guidance  on  the  level  of  modeling  detail 
for  a  plant-referenced  simulator  because 
the  NRC  staff  believes  that  section  4.1, 
"Simulator  Capabilities  Criteria"  of 
.\NSI/ANS-3  5-1998,  the  latest  industry 
consensus  standard,  provides  adequate 
guidance  in  that  area.  The  NRC  staff 
believes  that  the  concerns  regarding 
paragraphs  4.1  3.1.3  and  4.1,3.1.4  of  the 
standard  and  the  specific  parameters 
identified  in  the  comment  are  unrelated 
to  the  proposed  rule.  Technical  issues 
such  as  these  should  be  brought  to  the 
attention  of  the  Standards  Committee 
\VG  ANS-3.5  for  resolution.  Therefore, 
no  changes  are  warranted  in  response  to 
this  comment. 

Comment  3-5:  One  commenter  stated 
that  clear  guidance  should  be  provided 
for  multi-unit  sites  training  on  one 
simulator.  In  addition,  the  commenter 
stated  that  provisions  have  to  be  made 
that  allow  for  training  on  a  simulator 
that  may  not  exactly  replicate  the 
reactor  core  in  each  reactor  unit. 

Response:  The  Commission 
acknowledges  the  commenter's 
concerns  regarding  training  at  multi- 
unit  sites  and  has  clarified  the  final  rule 
language  to  indicate  that  the  simulator 
core  model  will  replicate  the  reference 
plant  for  the  facility.  The  NRC  does  not 
expect  that  a  plant-referenced  simulator 
would  reflect  multiple  unit 
configurations  or  that  the  control 
manipulations  would  have  to  be 
completed  on  each  configuration 
separately.  If  a  facility  licensee  wishes 
to  use  a  simulation  facility  to  simulate 
more  than  one  nuclear  power  plant,  it 
must  be  able  to  demonstrate  to  the  NRC 
that  the  differences  between  the  plants 
are  not  so  significant  that  they  have  an 
impact  on  the  ability  of  the  simulation 
facility  to  meet  the  requirements  and 
guidance  of  ANSI/ANS-3. 5.  Therefore, 
no  additional  changes  are  warranted  in 
response  to  this  comment. 

Comment  5-6'.  One  commenter  noted 
that  under  the  "Discussion  of  Proposed 
Rule  Change."  the  statement  is  made 
that  "absent  certification,  assurance  of 
simulator  suitability  would  be  provided 
through  Commission  reviews  and 
validation  of  operating  test  scenarios, 
with  review  of  performance  test  results, 
and  uncorrected  modeling  or  hardware 
discrepancies,  if  needed."  Objective 
guidance  should  be  developed  for 
Commissions  review  of  "uncorrected 
modeling  or  hardware  discrepancies" 
because  such  a  review  could  render  the 
simulator  unsuitable  for  examination. 


Response:  As  discussed  in  the 
proposed  regulatory  analysis  attached  to 
SECY-00-0083,  the  Commission  is 
planning  to  revise  and  develop 
additional  implementation  guidance  for 
use  by  the  NRC  staff  in  evaluating 
whether  a  plant-referenced  simulator  is 
suitable  for  use  in  conducting  the 
required  control  manipulations  and 
operating  examinations.  This  effort  is 
expected  to  include  revisions  of  the 
appropriate  sections  of  NUREG-1021, 
Revision  8.  "Operator  Licensing 
Examination  Standards  for  Power 
Reactors,"  and  the  Licensed  Operator 
Requalification  Inspection  Procedure 
(IP-71111.11)  of  the  reactor  oversight 
process. 

Comment  5-7:  One  commenter  notes 
that,  as  stated  in  SECY-00-0083,  dated 
April  12,  2000,  the  current  revision  of 
the  national  standard.  ANSI/ANS-3. 5- 
1998,  "Nuclear  Power  Plant  Simulators 
for  Use  in  Operator  Training  and 
Examination,"  employs  a  scenario-based 
testing  and  quality  control  philosophy 
that  is  inconsistent  with  the  testing 
assumptions  and  requirements  of  the 
rule.  With  the  elimination  of  the 
certification  process  and  NRC  Form  474, 
the  commenter  did  not  understand 
where  the  linkage  between  the  proposed 
regulatory  change.  Regulatory  Guide 
1.149,  "Nuclear  Power  Plant  Simulation 
Facilities  for  Use  in  Operator  Training 
and  License  Examinations,"  and  the 
ANSI/ANS-3. 5-1 998  Standard  is 
maintained. 

Response:  The  Commission  believes 
that  the  rule  will  facilitate  the  voluntary 
implementation  of  ANSI/ANS-3. 5-1998 
because  it  deletes  the  prescriptive 
requirements  for  simulator  test 
performance  and  scheduling  that  were 
implemented  in  connection  with  the 
industry  standard  that  was  in  effect  at 
the  time  of  the  1987  rule  change.  If 
those  requirements  had  not  been 
deleted,  facility  licensees  would  have 
had  little  incentive  to  revise  their 
programs  to  be  compatible  with  the 
current  industry  standard.  As  with  most 
other  NRC  regulations,  the  linkage 
between  10  CFR  Part  55  and  ANSI/ 
ANS-3.5,  the  industry  consensus 
standard  for  nuclear  power  plant 
simulation  facilities,  is  established  by 
the  associated  regulatory  guide,  in  this 
case  RG  1.149.  Eliminating  NRC  Form 
474  does  not  affect  that  linkage. 

Section-by-Section  Summary  of  Final 
Amendments 

Part  55— Operator's  Licenses,  Table  of 
Contents 

In  10  CFR  part  55.  "Operators's 
Licenses,"  the  Table  of  Contents 
regarding  subpart  E-Written 
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Examinations  and  Operating  Tests,  is 
amended  by  reference  to  new  §  55.46. 

Section  55.4     Definitions 

The  term  "plant-referenced 
simulator"  is  revised  to  remove  the 
provision  that  "a  plant-referenced 
simulator  demonstrates  expected  plant 
response  to  operator  input,  and  to 
normal,  transient,  and  accident 
conditions  to  which  the  simulator  has 
been  designed  to  respond"  from  the 
definition  and  move  it  to  new 
§  55.46(c)(1). 

The  term  "simulation  facility"  is 
revised  to  include  part-task  and  limited- 
scope  simulator  devices  so  that  such 
devices  can  be  used  if  a  request  were 
received  and  approved  by  the 
Commission  for  their  use.  The 
definition  of  "simulation  facility"  is 
also  revised  to  relocate  the  "the  plant" 
as  a  potential  "simulation  facility"  to 
new  §  55.46  (b). 

Section  55.8     Information  Collection 
Requirements:  OMB  Approval 

NRC  Form  474,  "Simulation  Facility 
Certification"  no  longer  needs  to  be 
filed.  Accordingly  §  55.8(c)(3)  is  deleted. 

Section  55.31     How  to  Apply 

Section  55.31(a)(5)  is  revised  to  allow 
that  the  required  five  significant  control 
manipulations  that  affect  reactivity  or 
power  level  to  be  performed  either  on  a 
plant-referenced  simulator  or  on  the 
plant  itself,  at  the  facility  licensee's 
discretion. 

By  providing  an  option  for  facility 
licensees  to  use  plant-referenced 
simulators  for  control  manipulations, 
the  final  rule  makes  unnecessary-  the 
need  for  current  provisions  in 
§  55.31(a)(5)  addressing  the  use  of 
simulators  for  performance  of  control 
manipulations  for  facilities  that  have 
not  yet  completed  pre-operational 
testing  and  initial  startup  test  programs 
and  provisions  addressing  plants  in 
extended  shutdowns.  Thus  those 
provisions  are  removed. 

Additionally,  acceptable  simulator 
training  scenarios  involving  control 
manipulations  that  affect  reactivity  are 
identified  in  §  55.31(a)(5)  for  clarity  by 
reference  to  current  control 
manipulations  and  training  scenarios 
described  in  §  55.59.  Consistent  with 
previously  issued  regulatory  guidance, 
the  list  provides  examples  of  acceptable 
control  manipulations,  which  are  a 
subset  of  evolutions  in  §55.59  (c)(3)(i), 
and  affect  reactivity  in  a  controlled 
manner  and  exclude  those  items  on  the 
list  that  are  major  transients  and 
accidents. 


Section  55.45     Operating  Tests  (b) 
Implementation— Administration 

Former  §§  55.45(h)(4)  and  (5)  dealing 
with  simulators  have  been  separated 
from  the  requirements  for  operating 
tests  in  §  55.45  and  consolidated  in  a 
new  §  55.46,  "Simulation  Facilities." 

Section  55,45rbl  requires  that  the 
operating  test  for  an  operators  license  be 
administered  on  either  a  Commission- 
approved  simulation  facility,  a  plant- 
referenced  simulator,  or  on  the  actual 
plant,  if  approved  by  the  Commission. 

Facility  licensees  proposing  to  use  a 
plant-referenced  simulator  meeting  the 
definition  in  §  55  4  are  not  required  to 
submit  a  request  for  Commission 
approval  of  that  simulator  For  cases 
when  facility  licensees  propose  to  use  a 
simulation  facility  not  meeting  the 
definition  of  a  plant-referenced 
simulator,  the  Commission  will 
continue  to  require  additional 
information  to  determine  the 
acceptability  of  the  simulator  and  thus, 
will  require  an  application  for 
Commission  approval 

Section  55.46     Simulation  Facilities 

The  final  rule  implements 

administrative  changes  to  former 
§  55.45(b)  to  move  the  requirements  to 
a  new  §  55.46,  "Simulation  Facilities." 
The  new  section  has  one  general  and 
three  implementation  criteria  as 
discussed  beiow. 

(a)  General. 

Section  55.46(a)  explains  that  the 
purpose  of  this  section  is  to  set  forth  the 
requirements  for  the  use  of  a  simulation 
facility  for  the  administration  of  the 
operating  licensing  operator  test,  and  for 
the  use  of  a  plant-referenced  simulator 
for  fulfilling  a  portion  of  the  experience 
requirements  for  applicants  for  operator 
and  senior  licenses, 

(b)  Commission-approved  simulation 
facilities  and  Commission  approval  of 
use  of  the  plant  in  the  administration  of 
the  operating  test 

Section  55  46(b)(1)  provides  that 
facility  licensees  who  propose  to  use  a 
simulation  facility,  other  than  a  plant- 
referenced  simulator,  or  the  plant  in  the 
administration  of  the  operating  test 
under  §55. 45(b)(1)  or  §  55, 45(b)(3)  shall 
request  approval  of  the  simulation 
facility  from  the  Commission  and  that 
this  request  must  include  certain  criteria 
as  described  below 

Section  55,46(b)(l)(i)  provides  that 
the  request  for  approval  of  the 
simulation  facility,  other  than  solelv  a 
plant-referenced  simulator,  must 
describe  the  components  of  the 
simulation  facility  or  the  plant  intended 
to  be  used  for  each  part  of  the  operating 
test,  unless  previously  approved. 


Section  55.46(b)(l)(ii)  provides  that  the 
request  for  approval  of  the  simulation 
facility,  other  than  solely  a  plant- 
referenced  simulator,  must  describe  the 
performance  tests  and  the  results  of  the 
tests.  Section  55.46(b)(l)(iii)  provides 
that  the  request  for  approval  of  the 
simulation  facility,  other  than  solely  a 
plant-referenced  simulator,  must 
describe  the  procedures  for  maintaining 
examination  and  test  integrity 
consistent  with  the  requirements  of 
§  55.49.  Section  55.46(b)(2)  provides 
that  the  Commission  will  approve  a 
simulation  facility  or  use  of  the  plant  for 
administration  of  operating  tests  if  it 
finds  that  the  simulation  facility  or  the 
plant  and  their  proposed  use  are 
suitable  for  the  conduct  of  operating 
tests  for  the  facility  licensee's  reference 
plant  under  §  55.45(a). 
(c)  Plant-referenced  simulators. 
Section  55.46(c)  requires  that  a  plant- 
referenced  simulator  used  for  the 
administration  of  the  operator  licensing 
operator  test  or  to  meet  the  experience 
requirements  of  §  55.31(a)(5)  to 
demonstrate  expected  plant  response  to 
operator  input  and  to  normal,  transient, 
and  accident  conditions  to  which  the 
simulator  has  been  designed  to  respond. 
Sections  55.46(c)(l)(i)  and  (ii)  are 
revised  to  include  the  provision  that  a 
plant-referenced  simulator  is  designed 
and  implemented  so  that  it:  (1)  Is 
sufficient  in  scope  and  fidelity  to  allow 
conduct  of  the  evolutions  listed  in 
§§  55.45(a)(1)  through  (13)  and 
§§  55.59(c)(3)(i)(A)  through  (AA),  as 
applicable  to  the  design  of  the  reference 
plant;  and,  (2)  allow  for  the  completion 
of  control  manipulations  for  licensed 
operator  applicant  eligibility  consistent 
with  §  55.46(c)(2). 

Section  55.46(c)(2)(i)  provides  that  the 
plant-referenced  simulator  utilizes 
models  relating  to  nuclear  and  thermal- 
hydraulic  ihnracteristics  that  replicate 
the  mo^t  rei  vM  core  load  in  the  nuclear 
jiow  er  reference  plant  for  which  a 
hiense  is  being  sought.  Section 
55  46(c)(2){ii)  provides  that  simulator 
fidelity  has  been  demonstrated  so  that 
significant  control  manipulations  are 
completed  without  procedural 
exceptions,  simulator  performance 
exceptions,  or  deviation  from  the 
approved  training  scenario  sequence,  h 
IS  the  Commission's  intent  that  the 
phrase  "most  recent"  means  the  current 
core  or  if  the  plant  is  in  a  refueling 
outage,  the  core  just  previous  to  the 

outage. 
(djContinued  assurance  of  simulator 

fidelitv. 

Section  55.46(d)  requires  that  facility 
licensees  which  maintain  a  simulation 
facility  shall:  (1)  Conduct  performance 
testing  throughout  the  life  of  the 
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simulation  facility  in  a  manner 
sufficient  to  ensure  that  the  criteria  of 
§  55.46(c)(l){ii).  as  applicable,  and 
§  55.46(d)(3)  are  met,  and  retain  the  test 
results  for  four  years  after  the 
completion  of  each  performance  test  or 
until  superseded  by  updated  test  results; 
(2)  correct  modeling  and  hardware 
discrepancies  and  discrepancies 
identified  from  scenario  validation  and 
from  performance  testing;  (3)  make  the 
results  of  any  uncorrected  performance 
test  failures  that  may  exist  at  the  time 
of  the  operating  test  or  requalification 
program  inspection  available  for  NRC 
review,  prior  to  or  concurrent  with 
preparations  for  each  operating  test  or 
requalification  program  inspection:  and, 
(4)  maintain  the  provisions  for  license 
application,  examination,  and  test 
integrity  consistent  with  §  55.49. 

Section  55.59     Requalification 

As  a  result  of  the  changes  to  §  55.45(b) 
that  eliminate  the  simulator  certification 
requirement,  a  conforming  change  to 
§  55.59(c)(4)(iv)  deletes  the  terms 
"certified"  when  referring  to  a 
simulation  facility  in  this  section. 

Electronic  Reporting  | 

The  Commission  is  currently  in  the 
process  of  implementing  an  electronic 
document  management  and  reporting 
program,  known  as  the  Agency  Wide 
Documents  Access  and  Management 
System  (ADAMS)  that  will  provide  for 
electronic  access  of  many  types  of 
reports.  Accordingly,  there  is  no 
separate  rulemaking  effort  to  provide  for 
electronic  access  or  submittal  of  reports. 

State  Input 

Many  States  (Agreement  States  and 
Non-Agreement  States)  have  agreements 
with  power  reactors  to  inform  the  States 
of  plant  issues.  State  reporting 
requirements  are  frequently  triggered  bv 
Commission  reporting  requirements. 
Accordingly,  the  Commission  sought 
State  comment  on  issues  related  to  the 
proposed  amendment  by  letters  to  State 
Liaison  Officers  as  well  as  by  a  specific 
request  in  the  proposed  rule.  No 
comments  on  the  proposed  rule  were 
received  from  any  State  agency. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  impractical. 
This  final  rule  sets  forth  requirements 
with  respect  to  training  of  operators, 
and  removing  current  certification 


requirements  for  simulators.  The 
Commission  has  determined  that  the 
industry  consensus  standard  in  this 
area,  American  National  Standards 
Institute/ American  Nuclear  Society 
(ANSI/ANS)  3.5,  "Nuclear  Power  Plant 
Simulators  for  Use  in  Operator  Training 
and  Examination"  is  one  acceptable 
means  for  complying  with  specific  parts 
of  the  requirements  of  the  final  rule. 
Accordingly,  Regulatory  Guide  1.149, 
Revision  3,  endorses  the  ANSI/ANS- 
3.5-1998  as  an  acceptable  method  by 
which  facility  licensees  might 
implement  specific  parts  of  this  rule. 

Finding  of  No  Significant 
Environmental  Impact  and  Categorical 
Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
and  the  Commission's  regulations  in 
subpart  A  of  10  CFR  part  51  that  this 
rule  falls  within  the  categorical 
exclusions  of  §§  51.22(c)(1),  (2),  and 
(3)(i)  and  (iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required. 

Paperwork  Reduction  Act  Statement 

This  final  rule  eliminates  all  the 
information  collection  requirements  for 
Office  of  Management  and  Budget 
approval  number  3150-0138.  Because 
the  rule  will  reduce  information 
collection  requirements,  the  public 
burden  for  these  information  collections 
is  expected  to  be  decreased  by  120 
hours  per  response  This  reduction 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  anv  aspect  of  these 
information  collections,  including 
suggestions  for  further  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6E6).  U.S.  Nuclear 
Regulatorv  Commission,  Washington, 
DC  2055,5-0001.  or  by  Internet 
electronif  mail  at  BfSl^nrc gov.  and  to 
the  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs.  NEOB-10202, 
(3150-O138).  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Analysis 

The  Commission  prepared  a  draft 
regulatory  analvsis  for  the  proposed  rule 


to  examine  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  Public  comments  on  this 
analysis  were  requested  in  connection 
with  the  proposed  rule.  No  significant 
comments  were  received.  Minor 
changes  have  been  made  to  the  draft 
regulatory  analysis  to  prorate  the  cost 
and  benefit  of  the  final  rule  over  the 
average  remaining  years  of  operating  life 
of  the  facility.  The  final  regulatory 
analysis  is  available  for  inspection  in 
the  Commission  Public  Document  Room 
or  it  may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  web  site  established  by  NRC 
for  this  rulemaking,  as  discussed  above 
under  the  heading  ADDRESSES.  Single 
copies  may  be  obtained  from  the  contact 
listed  above  under  the  heading,  "For 
Further  Information  Contact." 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  size  standards  established  by  the 
Commission  (10  CFR  2.810). 

Backfit  Analysis 

The  Conunission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  it  does 
not  impose  new  requirements  as  defined 
in  10  CFR  50.109(a)(1).  The  final  rule 
changes  constitute  either  permissible 
relaxations  from  current  requirements  or 
provide  an  alternative  regulatory 
approach  without  changing  substantive 
existing  requirements.  Therefore,  a 
backfit  analysis  has  not  been  prepared. 
Facility  licensees  would  not  be  required 
by  this  final  rule  to  change  existing 
programs.  The  final  rule  permits  the  five 
significant  control  manipulations  to  be 
conducted  at  either  the  actual  facility  or 
a  plant-referenced  simulator.  The  final 
rule  clarifies  criteria  on  simulator 
fidelity  assurance.  The  final  rule  also 
eliminates  certification  of  simulation 
facilities  and  submittal  of  quadrennial 
test  reports  and  schedule  information. 

The  final  rule  entails  costs  on  the  part 
of  both  the  NRC  and  the  industry  for 
one-time  revision  of  existing  programs. 
However,  the  regulatory  analysis 
suggests  that  industry  could  recover 
these  costs  and  the  final  rule  would  be 
an  overall  burden  reduction. 

As  discussed  above,  the  Commission 
has  prepared  a  regulatory  analysis  for 
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the  proposed  rule  that  examines  the 
costs  and  benefits  of  the  proposed 
requirements  in  this  rule.  The 
Commission  regards  the  regulator>' 
analysis  as  a  disciplined  process  for 
assessing  information  collection  and 
reporting  requirements  to  determine 
that  the  burden  imposed  is  justified  in 
light  of  the  potential  safety  significance 
of  the  information  to  be  collected. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  Commission 
has  determined  that  this  action  will 
have  no  adverse  impact  on  small 
businesses  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 

List  of  Subjects  in  10  CFR  Part  55 

Criminal  penalties,  Manpower 
training  programs,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  55. 

PART  55— OPERATORS'  LICENSES 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Sees.  107.  161,  182.  68  Stat. 
939,  948.  953,  as  amended,  sec.  234,  83  Stat. 
444.  as  amended  (42  U.S.C.  2137,  2201,  2232. 
2282):  sees.  201,  as  amended,  202,  88  Stat. 
1242,  as  amended,  1244  (42  U.S.C.  5841, 
5842). 

Sections  55.41,  55.43,  55.45,  and 
55.59  also  issued  under  Pub.  L.  97—425, 
96  Stat.  2262  (42  U.S.C.  10226).  Section 
55.61  also  issued  under  sees.  186,  187, 
68  Stat.  955  (42  U.S.C.  2236,  2237), 

2.  In  §  55.4,  Definitions,  the  terms 
Plant-referenced  simulator,  and 
Simulation  facility  are  revised  to  read  as 
follows: 

§55.4    Deflnitions. 

•  *        «         *        • 

Plant-referenced  simulator  means  a 
simulator  modeling  the  systems  of  the 
reference  plant  with  which  the  operator 
interfaces  in  the  control  room,  including 
operating  consoles,  and  which  permits 
use  of  the  reference  plant's  procedures. 

•  •        »        »        • 

Simulation  facility  means  one  or  more 
of  the  following  components,  alone  or  in 
combination:  used  for  either  the  partial 
conduct  of  operating  tests  for  operators. 


senior  operators,  and  license  applicants, 
or  to  establish  on-the-job  training  and 
experience  prerequisites  for  operator 
license  eligibility: 

(1)  A  plant-referenced  simulator; 

(2)  A  Commission-approved  simulator 
under  §  55.46(b);  or 

(3)  Another  simulation  device. 
including  part-task  and  limited  scope 
simulation  devices,  approved  under 
§  55.46(b). 
«         *         •         »         • 

3.  In  §  55.8,  paragraphs  (c)(3)  and  (4) 
are  removed  and  (b)  is  revised  to  read 
as  follows; 


§55.8    Information  collection 
requirements:  0MB  approval. 

•         •         «         •         • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  55.11,  55  25, 
55.27,  55.31,  55.40.  55.41.  55.43.  55,45. 
55.46.  55.47,  55.53,  55.57,  and  55.59. 

4.  In  §  55.31.  paragraph(a){5)  is 
revised  to  read  as  follows: 

§  55.31     How  to  apply. 

(a)*   *   * 

(5)  Provide  evidence  that  the 
applicant,  as  a  trainee,  has  successfully 
manipulated  the  controls  of  either  the 
facility  for  which  a  license  is  sought  or 
a  plant-referenced  simulator  that  meets 
the  requirements  of  §  55.46(c)  At  a 
minimum,  five  significant  control 
manipulations  must  be  performed  that 
affect  reactivity  or  power  level  Control 
manipulations  performed  on  the  plant- 
referenced  simulator  may  be  chosen 
from  a  representative  sampling  of  the 
control  manipulations  and  plant 
evolutions  described  in 
§  55.59(c)(3)(i)(A-F).  (R),  (T),  (VV).  and 
(X)  of  this  part,  as  applicable  to  the 
design  of  the  plant  for  which  the  license 
application  is  submitted.  For  licensed 
operators  applying  for  a  senior  operator 
license,  certification  that  the  operator 
has  successfully  operated  the  controls  of 
the  facility  as  a  licensed  operator  shall 
be  accepted;  and 
»         •         •         •         * 

5.  In  §55.45,  paragraph  (b)  is  revised 
to  read  as  follows. 

§  55.45    Operating  tests. 

*         *         •         *         • 

(b)  Implementation— Administration 
The  operating  test  will  be  administered 
in  a  plant  walkthrough  and  in  either— 

(1)  A  simulation  facility  that  the 
Commission  has  approved  for  use  after 
application  has  been  made  by  the 
facility  licensee  under  §  55  46(b); 

(2)  A  plant-referenced  simulator 
(§  55.46(c));  or 


(3)  The  plant,  if  approved  for  use  in 
the  administration  of  the  operating  test 
bv  the  Commission  under  §  55.46(b). 

6.  Section  55.46  is  added  to  read  as 

follow;- 

§55.46    Simulation  factlittes. 

(a)  Gf^nt^ral  This  section  addresses  the 
use  of  a  simulation  facility  for  the 
administration  of  the  operating  test  and 
plant-referenced  simulators  to  meet 
experience  requirements  for  applicants 
for  operator  and  senior  operator 
licenses. 

(b)  Commission-approved  simulation 
facilities  and  Commission  approval  of 
use  of  the  plant  in  the  administration  of 
the  operating  test. 

(1)  Facility  licensees  that  propose  to 
use  a  simulation  facility,  other  than  a 
plant-referenced  simulator,  or  the  plant 
in  the  administration  of  the  operating 
test  under  §§  55.45(b)(1)  or  55.45(b)(3), 
shall  request  approval  from  the 
Commission.  This  request  must  include: 

(i)  A  description  of  the  components  of 
the  simulation  facility  intended  to  be 
used,  or  the  way  the  plant  would  be 
used  for  each  part  of  the  operating  test, 
unless  previously  approved;  and 

(ii)  A  description  of  the  performance 
tests  for  the  simulation  facility  as  part 
of  the  request,  and  the  results  of  these 
tests,  and 

(iii)  A  description  of  the  procedures 
for  maintaining  examination  and  test 
integrity  consistent  with  the 
requirements  of  §  55.49. 

(2)  The  Commission  will  approve  a 
simulation  facility  or  use  of  the  plant  for 
administration  of  operating  tests  if  it 
finds  that  the  simulation  facility  and  its 
proposed  use,  or  the  proposed  use  of  the 
plant,  are  suitable  for  the  conduct  of 
operating  tests  for  the  facility  licensee's 
reference  plant  under  §55. 45(a). 

(c)  Plant-referenced  sigiulators. 

(1)  A  plant-referenced  simulator  used 
for  the  administration  of  the  operating 
test  or  to  meet  experience  requirements 
in  §  55  31(a)(5)  must  demonstrate 
expected  plant  response  to  operator 
input  and  to  normal,  transient,  and 
accident  conditions  to  which  the 
simulator  has  t)een  designed  to  respond. 
The  plant-referenced  simulator  must  be 
designed  and  implemented  so  that  it: 

(i)  Is  sufficient  in  scope  and  fidelity  td 
allow  conduct  of  the  evolutions  listed  in 
§§  55, 45(a)(1)  through  (13),  and 
55.59(c)(3)(i)(A)  through  (AA),  as 
applicable  to  the  design  of  the  reference 
plant 

(ii)  Allows  for  the  completion  of 
control  manipulations  for  operator 
license  applicants 

(2)  Facility  licensees  that  propose  to 
use  a  plant-referenced  simulator  to  meet 
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the  control  manipulation  requirements 
in  §  55.31(a)(5)  must  ensure  that: 

(i)  Th'^  plant-referenced  simulator 
utilizes  models  relating  to  r.uclear  and 
thermal-hydraulic  characteristics  that 
replicate  the  most  recent  core  load  in 
the  nuclear  power  reference  plant  for 
which  a  license  is  being  sought;  and 

(ii)  Simulator  fidelity  has  been 
demonstrated  so  that  significant  control 
manipulations  are  completed  without 
procedural  exceptions,  simulator 
performance  exceptions,  or  deviation 
from  the  approved  training  scenario 
sequence. 

(3)  A  simulation  facility  consisting 
solely  of  a  plant-referenced  simulator 
must  meet  the  requirements  of 
paragraph  (c)(1)  of  this  section  and  the 
criteria  in  paragraphs  (d)(1)  and  (4)  of 
this  section  for  the  Commission  to 
accept  the  plant-referenced  simulator 
for  conducting  operating  tests  as 
described  in  §  55.45(a)  of  this  part, 
requalification  training  as  described  in 
§  55.59(cj(3)  of  this  part,  or  for 
performing  control  manipulations  that 
affect  reactivity  to  establish  eligibility 
for  an  operator's  license  as  described  in 
§  55.31(a)(5), 

(d)  Cont}nued  ns:^iirance  ofsmiulator 
fidelity.  Facility  licensees  that  maintain 
a  simulation  facility  shall: 

(1)  Conduc:t  performance  testing 
throughout  the  life  of  the  simulation 
facility  in  a  manner  sufficient  to  ensure 
that  paragraphs  (c)(2)(ii),  as  applicable, 
and  (d)(3)  of  this  section  are  met.  The 
results  of  performance  tests  must  be 
retained  for  four  years  after  the 
completion  of  each  performance  test  or 
until  superseded  by  updated  test  results: 

(2)  Corref:t  modeling  and  hardware 
discrepanf:ies  and  discrepant  les 
identified  from  s(,enario  validation  and 
trom  performance  testing; 

(3)  Make  results  of  any  unf:orrerted 
performanr:e  test  failures  that  mav  exist 
at  the  time  of  the  operating  test  or 
requalification  program  inspection 
available  for  N'RC  review,  prior  to  or 
concurrent  with  preparations  for  each 
operating  test  or  requalification  program 
inspection:  and 

(4)  Maintain  the  provisions  for  license 
application,  examination,  and  test 
integrity  consistent  with  §  55.49, 

.   7  In  §  55.59.  paragraph  (c)(4)(iv)  is 
revised  to  read  as  follows: 

§55.59    Requalification.  ' 

•  «  •  »  • 

(0  •  •  •  I 

(4)  •    •    •  ' 

(iv)6imulation  of  emergency  or 
abnq(Tnal  conditions  that  mav  be 
acc;omplished  bv  using  the  control  panel 
of  the  facility  involved  or  by  using  a 
simulator  VVhen  the  control  panel  of  tlie 


facility  is  used  for  simulation,  the 
actions  taken  or  to  be  taken  for  the 
emergency  or  abnormal  condition  shall 
be  discussed;  actual  manipulation  of  the 
plant  controls  is  not  required.  If  a 
simulator  is  used  in  meeting  the 
requirements  of  paragraph  (c)(4)(iii)  of 
this  section,  it  must  accurately 
reproduce  the  operating  characteristics 
of  the  facility  involved  and  the 
arrangement  of  the  instrumentation  and 
controls  of  the  simulator  must  closely 
parallel  that  of  the  facility  involved. 
After  the  provisions  of  §  55.46  have 
been  implemented  at  a  facility,  the 
Commission  approved  or  plant- 
referenced  simulator  must  be  used  to 
comply  with  this  paragraph. 
•        •         •         «         • 

Dated  at  Rockville,  Maryland.  thi<;  10th  day 
of  October.  2001 

For  the  Nuclear  Regulatory  Commission, 
F.  Samuel  Walker. 
Acting  Secretary  of  the  Commission 
|FR  Doc.  01-26108  Filed  10-1&-01;  8:45  am] 
BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  2001-NM-171-AD;  Amendment 
39-12469:  AD  2001-20-20] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

agency:  Federal  Aviation 
.-\drninistration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  supersedes 

an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-q()-3()  series 
airplanes,  that  currently  requires 
replacement  of  certain  ground  block 
screws  with  new  screws;  and 
retermination  of  the  circuit  ground 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points.  This  amendment  removes 
certain  airplanes  and  adds  certain  other 
airplanes  to  the  applicability  of  the 
existing  AD.  The  actions  specified  in 
this  AD  are  intended  to  prevent  a  loose 
electrical  ground  block  of  the  circuit 
ground  wires  of  the  EPCU.  which  could 
result  in  complete  loss  of  the  primary 
electrical  power  of  an  airplane  during 

night 

dates:  Effective  November  1.  2001. 


The  incorporation  by  reference  of  a 
certain  publication,  as  listed  in  the 
regulations,  is  approved  by  the  Dir^-ctor 
of  the  Federal  Register  as  of  November 
1.  2001. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  19,  2000  (65  FR 
49728,  August  15,  2000).  and  as  of 
November  13,  2000  (65  FR  59707, 
October  6.  2000). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  17.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
171-AD,  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  9805.5-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m...  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)-227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-171-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846. 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5341; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
September  26,  2000,  the  FAA  issued  AD 
2000-20-04,  amendment  39-11915  (65 
FR  59707,  October  6,  2000).  (A 
correction  to  that  AD  was  published  in 
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the  Federal  Register  on  January  9,  2001 
(66  FR  1574)).  That  AD  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  series  airplanes,  to  require 
replacement  of  certain  ground  block 
screws  with  new  screws;  and 
retermination  of  the  circuit  ground 
wires  of  the  electrical  power  control 
unit  (EPCU)  to  separate  grounding 
points.  That  action  was  prompted  by  the 
Federal  Aviation  Administration's 
determination  that  the  existing  AD  must 
be  revised  to  ensure  that  the 
requirements  apply  to  the  appropriate 
airplane  groups.  The  actions  required  by 
that  AD  are  intended  to  prevent  a  loose 
electrical  ground  block  of  the  circuit 
ground  wires  of  the  EPCU,  which  could 
result  in  complete  loss  of  the  primary 
electrical  power  of  an  airplane  during 
flight. 

Actions  Since  Issuance  of  Prerious  Rule 

Since  the  issuance  of  that  AD  (which 
referenced  McDormell  Douglas  Service 
Bulletin  MD90-24-O62,  dated  February 
3,  2000.  and  Alert  Service  Bulletin 
MD9O-24-A060.  Revision  01,  dated 
September  2, 1999.  as  the  appropriate 
sources  of  service  information),  the 
manufacturer  has  released  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24-A060.  Revision  02.  dated  February 
28,  2001.  Revision  02  removes  six 
airplanes  from  the  alert  service  bulletin 
effectivity  and  adds  two  more  airplanes. 
Revision  02  also  specifies  that  no 
additional  work  is  required  for  airplanes 
previously  modified  per  prior  revisions 
of  the  service  bulletin. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
2000-20-04,  amendment  39-11915  (65 
FR  59707,  October  6,  2000).  This  AD 
requires  replacement  of  certain  ground 
block  screws  with  new  screws;  and 
retermination  of  the  circuit  ground 
wires  of  the  EPCU  to  separate  grounding 
points.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Cost  Impact 

None  of  the  new  airplanes  affected  by 
this  action  are  on  the  U.S.  Register.  The 
affected  airplanes  included  in  the 
applicabiUty  of  this  rule  currently  are 
operated  by  non-U. S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  that  this 
rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 


are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  US 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions  at  an 
average  labor  rate  of  $60  per  work  hour 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $60  per  airplane 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
-any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  he 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identif)'  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  ACX}RESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues 

•  For  each  issue,  state  what  specifii. 
change  to  the  AD  is  being  requested 

•  hiclude  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-171-AD  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Ckivemmeni  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132 

For  the  reasons  discussed  ^bove,  1 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulator.-  action"  undc-: 
Executive  Order  12866,  (2)  is  not  ^ 
"significant  rule"  under  DOT 
Regulator.'  Policies  and  Prcx  edures  i44 
FR  11034^  Februan.-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Do*  ket   ,^  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  bv  reference, 
Safetv 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 

Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authorit\  citation  for  part  39 
continues  to  read  as  follows: 

Authont>-;  49  \    S  C  106(g),  40113,  44701. 

§39.13    [Amended] 

2  Section  39  13  is  amended  by 
removing  amendment  39-11915  (65  FR 
59707.  October  6.  2000).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  :<9- 12469,  to  read  as 
follows 
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200i-«-20    McDonnell  Douglas: 

.Amendment  39-12469.  Docket  2001- 
NM-171-AD.  Supersedes  AD  2000-20- 
04.  .Amendment  39-11915. 
Applicability-.  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  .MD90-24A060. 
Revision  02,  dated  February  28.  2001;  and 
McDonnell  Douglas  Service  Bulletin  MD90- 
24-062.  dated  February  3.  2000;  certificated 
in  any  category 

Nole  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  \D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  a  loose  electrical  ground  block 
of  the  circuit  ground  wires  of  the  electrical 
power  control  unit  (EPCU).  which  could 
result  in  complete  loss  of  the  priraarv 
electrical  power  of  an  airplane  during  flight , 
accomplish  the  following; 

Note  2:  Paragraphs  (a)  and  fb)  of  this  AD 
merely  restate  the  requirements  of  paragraph 
(a)  and  (b)  of  AD  2000-20-04.  amendment 
39-11915.  As  allowed  by  the  phrase,  "unless 
accomplished  previously."  if  those 
requirements  of  AD  2000-20-04  have  already 
been  accomplished,  this  AD  does  not  requirp 
that  those  actions  be  repeated 

Rastatement  of  the  Requirements  of  AD 
2000-20-04 

Replacement 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A060.  Revision  01.  dated  September  2 
1999;  Within  30  days  after  November  1  3. 
2000  (the  effective  of  AD  2000-20-04', 
replace  the  electrical  ground  block  screws 
with  new  screws  in  accordance  with 
.McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A060.  Revision  01.  dated 
September  2,  1999 

Note  3:  Accomplishment  of  the 
replacement  of  electrical  ground  block 
screws  prior  to  November  13.  2000.  in 
accordance  with  McDonnell  Douglas  .Mert 
Service  Bulletin  MD9O-24A060.  dated  julv 
28.  1999,  is  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  .■'iD 

Modification  of  the  Electrical  Power  Control 
Unit 

(b)  For  airplanes  listed  m  McDonnell 
Douglas  Service  Bulletin  MD90-24-06: 
dated  Februar,'  3   20OO  Within  12  months 
after  November  13,  2000  (the  effective  date  of 
AD  2000-20-041,  retermmate  the  circuit 
ground  wires  of  the  EPCL'  to  separate 


pounding  points  to  ensure  that  a  single  point 
failure  does  not  occur,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD90- 
24-062,  dated  Februan,-  3.  2000, 

New  Requirements  of  This  Ad 

Replacement 

(c)  For  airplanes  listed  in  .McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A060.  Revision  02.  dated  Februarv'  28, 
2001 .  with  the  exception  of  those  airplanes 
identified  in  paragraph  (a)  of  this  AD;  Within 
30  days  after  the  effective  of  this  AD,  replace 
the  electrical  ground  block  screws  with  new 
screws  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A060.  Revision  02.  dated  February  28, 
2001 

Alternative  Methods  of  Compliance 

(d)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
F.AA  Operators  shall  submit  their  requests 
through  an  appropriate  F.AA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  .Angeles  .^CO 

Note  4;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  maybe 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

ff)  The  actions  shall  be  done  in  accordance 
with  .McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A060,  Revision  01,  dated 
September  2.  1999.  McDonnell  Douglas  Alert 
Service  Bulletin  MD9O-24A060.  Revision  02. 
dated  February  28  2001,  and  McDonnell 
Douglas  Alert  Service  Bulletin  MD90-24- 
062,  dated  February-  3.  2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  .Alert  Service  Bulletin 
MD9O-24A060,  Revision  02.  dated  February 
28.  2001    is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  L'.S.G. 
552(a)  and  1  CFR  part  51, 

(21  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A060.  Revision  01,  dated 
September  2,  1999,  was  approved  previously 
bv  the  Director  of  the  Federal  Register  as  of 
September  19,  2000  (65  FR  49728,  August  15. 
2000) 

(31  The  incorporation  by  reference  of 
McDonnell  Douglas  .Alert  Service  Bulletin 
MD90-24-062,  dated  February  3,  2000.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  November  13.  2000  (65 
FR  59707.  October  6,  2(XX1) 

(4)  Gopies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Croup.  Long  Beach 
Division.  3855  l^kewood  Boulevard.  Long 
Beach.  California  90846.  Attention:  Data  and 


Service  Management,  Dept.  G1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  AGO,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Elective  Date 

(gj  This  amendment  becomes  effective  on 
November!,  2001. 

Issued  in  Renton,  Washington,  on  October 
5,2001. 

Vi  L.  Lipsld, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  01-25663  Filed  10-16-01;  8:45  am) 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1309  and  1310 
PEA  Number  198F1] 
RIN1117-AA57 

Control  of  Red  Phosphorus,  White 
Phosphorus  and  Hypophosphorous 
Acid  (and  its  salts)  as  List  I  Chemicals 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice, 
ACTION:  Final  Rule  with  request  for 
comments, 

SUMMARY:  This  rulemaking  finalizes  a 
September  25,  2000  Notice  of  Proposed 
RulemaJcing  (65  FR  57577)  in  which 
DEA  proposed  the  addition  of  red 
phosphorus,  white  phosphorus  (also 
known  as  yellow  phosphorus)  and 
hypophosphorous  acid  (and  its  salts)  as 
List  I  chemicals.  This  action  is  being 
taken  because  of  the  use  and  importance 
of  these  chemicals  in  the  illicit 
manufacture  of  methamphetamine  (a 
Schedule  II  controlled  substance). 

As  List  I  chemicals,  handlers  of  these 
materials  will  be  subject  to  CSA 
chemical  regulatory  controls  including 
registration,  recordkeeping,  reporting, 
and  import/export  requirements.  The 
Drug  Enforcement  Administration 
(DEA)  has  determined  that  these 
controls  are  necessary  to  prevent  the 
diversion  of  these  chemicals  to 
clandestine  drug  laboratories. 

Given  the  small  quantities  of  these 
chemicals  necessary  for  the  production 
of  methamphetamine,  no  threshold  is 
being  established  for  domestic  and 
international  transactions.  As  such,  all 
transactions  (regardless  of  size)  shall  be 
considered  regulated  transactions, 
subject  to  recordkeeping,  reporting  and/ 
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or  import/export  notification 
requirements. 

DATES:  Effective  Date:  This  final  rule  is 
effective  November  16,  2001. 

Comment  date:  Written  comments  on 
21  CFR  1309.29(b),  1309.29(c)  and 
1310.09(d)  must  be  submitted  on  or 
before  November  16,  2001. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  EXi:  20537 
at  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Purpose  of  This  Notice? 

The  Controlled  Substances  Act  (CSA) 
and  its  implementing  regulations, 
specifically  21  U.S.C.  802(34)  and  21 
CFR  1310.02(c),  provide  the  Attorney 
General  with  the  authority  to  specify,  by 
regulation,  additional  chemicals  as  "List 
I"  chemicals  if  they  are  used  in  the 
manufacture  of  a  controlled  substance 
in  violation  of  the  CSA  and  are 
important  to  the  manufacture  of  the 
controlled  substance.  This  authority  has 
been  delegated  to  the  Administrator  of 
DEA  by  28  CFR  0.100. 

What  Specific  Chemicals  Does  This 
Regulation  Include?  What  Related 
Chemicab  Will  Not  Be  Subject  to  This 
Control  Action? 

Phosphorus  is  a  nonmetallic  element 
that  can  occur  in  three  main  allotropic 
(i.e.  crystalline)  forms  (white,  red  and 
black).  Elemental  phosphorus  is  derived 
from  phosphate  rock.  The  most 
abundant  variety  produced  is  white 
phosphorus  (also  knovym  as  yellow 
phosphorus).  Most  other  forms  of 
phosphorus  and  phosphorus  chemicals 
are  produced  from  white  phosphorus. 

The  second  crystalline  form  is  red 
phosphorus.  Red  phosphorus  is  usually 
prepared  as  a  powder  and  is  more  stable 
and  less  toxic  than  the  white  form.  A 
black  crystalline  form  of  phosphorus  is 
also  occasionally  made  and  is  similar  to 
graphite  in  its  physical,  thermal  and 
electrical  properties. 

The  white  and  red  forms  of  elemental 
phosphorus  are  being  designated  as  List 
I  chemicals.  Black  phosphorus  and 
phosphate  rock  will  not  be  affected  by 
this  action. 

Additionally,  DEA  is  adding 
hypophosphorous  acid  and  its  salts  as 
List  I  chemicals.  While 
hypophosphorous  acid  (HjP02)  is  most 
commonly  sold  as  10%,  30%  or  50% 


solutions,  control  will  apply  to  all 
aqueous  dilutions  of  hypophosphorous 
acid.  Salts  of  hypophosphorous  acid  are 
known  as  hypophosphite  salts  These 
salts  are  also  being  designated  as  List  I 
chemicals.  Examples  of  these  salts 
include:  Ammonium  hypophosphite. 
calcium  hypophosphite,  iron 
hypophosphite,  potassium 
hypophosphite,  manganese 
hypophosphite,  magnesium 
hypophosphite  and  sodium 
hypophosphite. 

Why  Does  DEA  Believe  That  Control  of 
Red  Phosphorus,  White  Phosphorus, 
and  Hjrpophosphorous  Acid  (and  its 
Salts)  Is  Necessary? 

DEA  has  identified  these  chemicals  as 
being  used  in  the  illicit  production  of 
methamphetamine.  The  public  health 
consequences  of  the  manufacture. 
trafficking,  and  abuse  of 
methamphetamine  are  well  known  and 
documented.  The  September  25,  2000 
NPRM  (65  FR  57577)  demonstrated  how 
the  chemislr>'  and  illicit  use  of  these 
chemicals  make  them  important  to  the 
manufacture  of  methamphetamine  and 
therefore  meet  the  definition  of  List  I 
chemicals.  Hence,  this  rulemaking 
makes  these  chemicals  subject  to  CSA 
regulatory  controls  for  List  I  chemicals, 
including  registration,  recordkeeping, 
reporting,  and  import/export 
requirements  as  specified  in  21  CFR 
parts  1309.  1310  and  1313.  DEA 
believes  that  these  regulator*'  controls 
are  needed  to  prevent  the  diversion  of 
these  phosphorus  chemicals  to 
clandestine  laboratories. 

What  Regulatory  Controls  Will  Apply 
to  These  Chemicals? 

As  List  I  chemicals,  red  phosphorus, 
white  phosphorus,  and 
hypophosphorous  acid  and  its  salts  will 
be  subject  to  the  chemical  regulaton.' 
control  provisions  and  civil  and 
criminal  sanctions  of  the  CSA.  As  such. 
recordkeeping,  reporting  and  import/ 
export  notification  requirements  (as 
described  in  21  CFR  parts  1310  and 
1313)  shall  apply.  Manufacturers, 
distributors,  importers,4nd  exporters  of 
white  phosphorus,  red  phosphorus  and 
hypophosphorous  acid  (and  its  salts) 
will  be  required  to  register  with  DEA 
pursuant  to  the  provisions  of  21  CFR 
part  1309. 

Handlers  of  these  chemicals  will  also 
be  required  to  maintain  records  and 
meet  CSA  import/export  notification 
requirements  for  '"regulated 
transactions"  of  these  chemicals.  The 
CSA  (21  U.S.C.  802(39))  defines  the 
term  "regulated  transaction  "  as  a 
"distribution,  receipt,  sale,  importation, 
or  exportation  of.  or  an  international 


transaction  imolving  the  shipment  of,  a 
listed  (  hemical.  or  if  the  Attorney 
Cknieral  establishes  a  threshold  amount 
for  a  specific  listed  chemical,  a 
transaction  involving  a  threshold 
amount  ".  The  CSA,  therefore,  provides 
the  .^ttome\  General  with  authority  to 
establish  a  threshold  amount  for  "listed 
chemicals"  if  the  Attorney  General  so 
elects  This  rulemaking  does  not 
establish  a  threshold  for  red 
phosphorus,  white  phosphorus  or 
hypophosphorous  acid  (and  its  salts). 
Therefore,  all  transactions  regardless  of 
size  will  be  considered  "regulated 
transactions" 

nE,\  has  endeavored,  within  this 
rulemalung,  to  limit  the  impact  of  these 
regulations  on  the  affected  industry.  In 
some  instances,  as  discussed  below  in 
the  responses  to  specific  comments  (e.g.. 
separate  registration  for  separate 
locations)  the  specific  language  of  the 
CSA  established  the  parameters  of 
(  ontrol   However,  in  other  areas.  DEA 
has  been  able  to  take  additional  steps  in 
these  final  regulations  to  lessen  the 
impad  of  these  regulatory  requirements 
on  the  affected  industry,  while 
simultaneously  carrying  out  DEA's 
mandate  of  preventing  diversion  of 
these  chemicals 

When  Will  These  Rp^uiator* 
Requirements  Become  Effective? 

Effective  November  16.  2001,  any 
person  distributing,  importing,  or 
exporting  any  of  these  listed  chemicals 
will  become  subject  to  the  registration 
requirement  under  the  CSA  DEA 
recognizes,  however,  that  it  is  not 
possible  for  persons  who  distribute, 
import,  or  export  any  of  these  listed 
chemicals  to  immediately  complete  and 
submit  an  application  for  registration 
and  for  DE.^  to  immediately  issue 
registrations  for  those  activities. 
Therefore,  in  order  to  allow  continued 
legitimate  commerce  in  these  listed 
chemicals,  DE.A  is  establishing  in  21 
CFR  1310  09  a  temporary  exemption 
from  the  registration  requirement  for 
persons  desiring  to  distribute,  import,  or 
export  red  phosphorus,  white 
phosphorus  and  hypophosphorous  acid 
(and  its  salts),  provided  that  DEA 
receives  a  properly  completed 
application  for  registration  on  or  before 
December  17,  2001   The  temporarv' 
exemption  for  such  persons  will  remain 
in  effec:t  until  DEA  takes  final  action  on 
their  application  for  registration.  The 
temporary  exemption  applies  solely  to 
the  registration  requirement:  all  other 
chemical  control  requirements, 
including  recordkeeping  and  reporting, 
are  effective  on  November  16.  2001. 
.Additionally,  the  temporary-  exemption 
does  not  suspend  applicable  Federal 
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criminal  laws  relating  to  these  listed 
chemicals,  nor  does  it  supersede  state  or 
local  laws  or  regulations.  All  handlers  of 
the  listed  chemicals  must  comply  with 
applicable  state  and  local  requirements 
in  addition  to  the  CSA  regulatory 
controls. 

Comments 

DEA  received  eight  comments  in 
response  to  the  NTRM,  While  the 
general  tone  of  the  comments  was 
supportive  of  efforts  to  prevent  the  flow 
of  listed  chemicals  to  clandestine 
laboratories,  the  commentors  raised  a 
number  of  concerns  regarding  certain 
provisions  of  the  proposed  regulation. 

Registration 

1.  Four  commentors  expressed 
concerns  regarding  the  registration 
requirement  for  handlers  of  List  I 
chemicals.  These  commentors  requested 
clarification  as  to  the  need  for  the  List 
I  registration  requirement  and  expressed 
the  belief  that  List  II  controls  would  be 
adequate  to  address  the  diversion 
problem. 

DEA  strongly  believes  that  given  the 
nature  of  the  diversion  of  red 
phosphorus,  white  phosphorus  and 
hypophosphorous  acid  (and  its  salts). 
the  registration  requirement  is  necessary- 
in  order  to  effectively  prevent  diversion. 
While  neither  DEA  nor  any  commentors 
identified  any  household  uses  for  anv  of 
these  chemicals,  they  have  been  widely 
distributed  by  firms  engaged  primarily 
in  retail  sales  to  the  general  public. 

The  CSA  requires  persons  who 
distribute,  import  or  export  a  List  I 
chemical  to  obtain  a  registration  and 
requires  that  DEA  determine  if  such 
registration  would  be  in  the  public 
interest  pursuant  to  the  criteria  set  forth 
in  21  U.S.C.  823(h).  Each  registration 
applicant  would  be  subject  to  a  separate 
pre-registration  investigation  that  would 
require,  among  other  things,  a  visit  to 
the  applicant's  place  of  business  and  a 
determination  as  to  whether  the  criteria 
regarding  public  interest  are  met.  DEA 
will  closely  scrutinize  each  registration 
applicant  to  ensure  that  only  tJhose  who 
distribute  these  chemicals  for  legitimate 
purposes  become  and  remain  registered. 

DEA  has  also  noted  that  these 
chemicals  have  commonly  been  sold  via 
the  Internet  to  the  general  public.  DEA 
has  strong  concerns  regarding  the  sale  of 
these  chemicals  via  such  means.  DEA 
believes  that  those  Internet  sites  which 
choose  not  to  prohibit  the  sales  of  such 
items  should,  at  a  minimum,  require 
sellers  to  provide  proof  of  DEA 
registration  prior  to  listing  such  items 
for  sale.  The  registration  requirement  is 
essential  to  identify  rogue  distributors 


and  eliminate  the  ability  of  firms  to 
illegally  distribute  these  chemicals. 

2.  Two  commentors  stated  that  the 
List  I  registration  requirement  would 
place  a  significant  burden  on  industry. 
One  of  these  commentors,  a  major 
national  trade  association,  stated  that  it 
had  identified  six  member  firms  which 
di.stribut3  hypophosphorous  acid  (and 
its  salts)  The  commentor  further  stated 
that  two  of  these  members  have  between 
22  and  30  facilities  and  expressed 
concerns  regarding  the  need  to  register 
each  location  One  additional 
com.mentor  objected  to  the  requirement 
that  a  separate  registration  be  obtained 
at  each  location  at  which  List  I 
chemicals  activities  are  carried  out.  The 
commentor  suggested  that  DEA  allow 
companies  to  obtain  a  single 
registration,  with  attendant  fee,  for 
multiple  locations. 

The  law.  however,  is  specific  on  this 
point.  The  Domestic  Chemical  Diversion 
Control  Act  of  1993  (Pub.  L.  103-200) 
requires  that  a  separate  registration  be 
obtained  at  each  location  at  which  the 
List  I  chemicals  are  distributed, 
imported  or  exported  (21  U.S.C.  822(e) 
and  958(h) 

3.  The  previously-mentioned  trade 
association  also  expressed  concerns  that 
if  a  firm  handles  multiple  phosphorus 
chemicals,  then  they  must  obtain 
multiple  registrations  However,  DEA 
wishes  to  emphasize  that  registration  is 
by  individual  location  (and  not  by 
chemicals  handled).  Only  one 
registration  is  required  for  a  firm  which 
handles  multiple  listed  chemicals  at  a 
single  location. 

Furthermore,  there  is  the  likelihood 
that  chemical  distributors  represented 
by  this  trade  association  are  already 
registered  with  DEA  since  they  may 
already  handle  other  listed  chemicals. 
Therefore  these  firms  would  not  be 
required  to  obtain  a  new  registration, 
and  instead,  would  only  be  required  to 
add  additional  chemicals  to  their 
existing  registration.  No  additional  fees 
are  required  to  make  such  additions. 

Additionallv,  DEA  is  attempting  to 
reduce  the  financial  burden  of 
registration  On  December  1,  1999.  DEA 
published  a  Notice  of  Proposed 
Rulemaking  (64  FR  67216)  which 
proposed  a  reduction  in  application  fees 
for  registration  and  reregistration  of 
manufacturers,  distributors  importers 
and  exporters  of  list  I  chemicals.  DEA 
proposed  a  registration  fee  of  $326  and 
re-registration  fee  of  S171. 

Importer  Issues 

4  Two  commentors  requested 
clarification  regarding  the  registration  of 
importers  which  distribute  List  I 
chemicals.  These  commentors  inquired 


as  to  whether  multiple  registrations  are 
required  for  importers  which  distribute. 
Pursuant  to  21  CFR  1309.22(b),  "a 
person  registered  to  import  any  List  I 
chemical  shall  be  authorized  to 
distribute  that  List  I  chemical  after 
importation,  but  no  other  chemical  that 
the  person  is  not  registered  to  import." 
Therefore,  an  importer  is  not  required  to 
obtain  multiple  registrations  to 
distribute  a  List  I  diemical,  as  long  as 
the  only  List  I  chemical  distributed  is 
imported  material  for  which  the  person 
is  a  registered  importer. 

Chemical  Mixtures 

5.  One  commentor  stated  that  its  red 
phosphorus  is  distributed  in  a 
thermoplastic  encapsulated  form  and 
requested  that  such  mixtures  be 
exempted.  It  is  apparent  to  DEA  that 
such  material  is  considered  a  "chemical 
mixture".  Chemical  mixtures  are 
currently  exempt  from  regulatory 
provisions  of  the  CSA  such  as 
recordkeeping,  registration  and  import/ 
export  requirements.  On  September  16, 
1998  (63  FR  49506)  DEA  proposed 
regulations  pertaining  to  the  regulation 
of  mixtures  containing  any  of  34  listed 
chemicals.  That  notice  proposed  criteria 
for  the  determination  of  whether  a 
chemical  mixture  shall  qualify  for 
automatic  exemption  from  CSA 
regulatory  controls.  The  NPRM  was 
published  to  implement  CSA 
requirements  that  only  those  chemical 
mixtures  identified  by  regulation  be 
exempt  from  applicable  regulatory 
controls.  Additionally,  the  NPRM 
defined  an  application  process  by  which 
manufacturers  may  apply  for  an 
exemption  for  chemical  mixtures  that 
do  not  qualify  for  automatic  exemption. 

Upon  publication  of  this  Final  Notice, 
red  phosphorus,  white  phosphorus  and 
hypophosphorous  acid  (and  its  salts) 
shall  be  subject  to  CSA  chemical 
regulatory  controls.  However,  chemical 
mixtures  containing  these  chemicals 
shall  remain  exempt  until  such  time  as 
DEA  proposes  and  finalizes  regulations 
for  chemical  mixtures  containing  these 
chemicals.  At  such  time,  the 
manufacturer  of  chemical  mixtures 
containing  these  chemicals  may  either 
qualify  for  automatic  exemption,  or  may 
apply  to  DEA  for  exemption  after 
documenting  why  the  mixtures  can  not 
be  easily  used  in  the  manufacture  of  a 
controlled  substance  and  the  listed 
chemical  can  not  be  readily  extracted. 

Threshold  Issues 

6.  One  commentor  suggested  that  the 
zero  threshold  would  place  an  undue 
burden  on  the  compatly  and  its 
customers  in  the  research  community. 
The  commentor  stated  that  the  Special 
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Surveillance  List  controls  should  be 
adequate  to  prevent  diversion. 

The  Special  Surveillance  List 
chemicals  are  subject  to  civil  penalties 
for  the  distribution  of  a  "laboraton,' 
supply"  with  "reckless  disregard"  for 
the  intended  purpose.  Red  phosphorus 
and  hypophosphorous  acid  have  been 
on  the  Special  Surveillance  List  since  its 
initial  publication  on  May  13,  1999. 

DEA  has  determined  that  these  civil 
penalty  provisions  alone  are  not 
adequate  to  prevent  illicit  use  of  these 
chemicals  and  the  unregulated  sale  to 
the  general  public  continues  to  be  a 
source  of  diversion.  DEA  has  concluded 
that  these  chemicals  should  be  subject 
to  registration,  recordkeeping,  reporting 
and  import/export  notification 
requirements  of  the  CSA.  As  noted  in 
the  NPRM,  these  chemicals  are  used  as 
catalysts  in  the  illicit  synthesis  of 
methamphetamine.  As  such,  the 
manufacture  of  methamphetamine 
requires  only  small  quantities  of  these 
chemicals.  DEA  has  evidence  that 
indicates  that  small  transactions  are 
being  diverted  for  illicit  use.  Therefore, 
no  threshold  is  being  established  for 
domestic  and  international  transactions. 
Consequently,  all  transactions  involving 
these  chemicals,  regardless  of  size,  shall 
be  regulated. 

End  Users 

7.  Two  commentors  requested 
clarification  regarding  the  term 
"chemical  handler"  and  the  potential 
applicability  of  this  regulation  on  end- 
users  which  utilize  red  phosphorus  in 
their  production  processes.  These 
commentors  expressed  concerns  that  an 
end-user  may  become  subject  to 
regulatory  requirements  because  of 
distribution  of  excess  material  off-site 
for  disposal  purposes  or  because  of  the 
transfer  of  stock  from  one  company 
location  to  another. 

Under  the  proposed  regulations, 
distributions  of  red  phosphorus,  white 
phosphorus  and/or  hypophosphorous 
acid  (and  its  salts)  for  the  purpose  of 
disposal  would  be  considered  regulated 
transactions  subject  to  all  CSA  chemical 
regulatory  requirements  including 
registration,  recordkeeping  and 
reporting.  Additionally,  the  transfer  of 
sfock  from  one  company  location  to 
another  would  require  the  registration  of 
each  location. 

However,  in  order  to  reduce  any 
burden  on  end-users  of  these  chemicals, 
DEA  is  waiving  the  registration 
requirement  for  any  person  whose 
activities  with  respect  to  List  I 
chemicals  are  limited  to  the  distribution 
of  red  phosphorus,  white  phosphorus, 
or  hypophosphorous  acid  (and  its  salts) 
to:  another  location  operated  by  the 


same  firm  solely  for  internal  end-use;  or 
an  EPA  or  State  licensed  waste 
treatment  or  disposal  firm  for  the 
purpose  of  waste  disposal. 

This  waiver  of  registration  as  it 
pertains  to  distributions  for  waste 
disposal  applies  only  to  the  registration 
requirement  and  all  other  CSA  chemical 
regulatory  controls  such  as 
recordkeeping  and  reporting  will  still 
apply.  It  is  likely,  however,  that  the  CS,^ 
recordkeeping  requirements  are  already 
being  met  as  part  of  normal  business 
practice.  For  phosphorus,  compliance 
with  EPA  and  DOT  regulations  should 
document  such  distributions 
Hypophosphorous  acid  shipments 
should  be  documented,  but  shipments 
of  the  hypophosphites  may  not  be. 
Nonetheless,  it  is  likely  that  chemical 
handlers  already  maintain  records  of 
shipments  and  customers  even  if 
shipping  papers  are  not  required 

21  U.S.C.  822(d)  provides  that  the 
Attorney  General  may,  by  regulation. 
waive  the  requirement  of  registration  oi 
certain  manufacturers,  distributors  or 
dispensers,  if  consistent  with  the  public 
health  and  safetv.  DEA  is  therefore 
modifying  21  CFR  1309.29  to  provide 
that  "The  requirement  of  registration  is 
waived  for  any  person  whose  activities 
with  respect  to  List  I  chemicals  are 
limited  to  the  distribution  of  red 
phosphorus,  white  phosphorus,  or 
hypophosphorous  acid  (and  its  salts)  to; 
Another  location  operated  by  the  same 
firm  solely  for  internal  end-use;  or  an 
EPA  or  State  licensed  waste  treatment  or 
disposal  firm  for  the  purpose  of  waste 
disposal". 

Large  Transactions 

8.  Two  producers  of  elemental 
phosphorus  requested  that  large 
transactions  be  exempted  when  shipped 
in  reusable  containers  with  capacities  of 
2500  or  2800  gallons.  These 
<;ommentors  stated  that  these  bulk 
containers  are  exclusively  rail  cars  or 
large  isotainers  specially  designed  to 
enable  safe  transport. 

After  unloading,  the  bulk  containers 
are  shipped  back  to  the  producers  (filled 
with  water  for  safety  reasons  due  to  the 
remaining  phosphorus  in  the  container) 
for  reuse.  Therefore,  the  commentors 
expressed  concerns  that  their  other  sites 
and  customers  would  possibly  be 
subject  to  recordkeeping  and 
registration  requirements  due  to  the 
return  shipments 

The  commentors  further  staled  that 
"safeguards  already  include 
recordkeeping,  incident  reporting, 
tamper-detection,  sealed  valves,  and  use 
of  bulk  reusable  containers"    The 
commentors  believe  that  "registering 
and  tracking  these  tvpes  of  shipments 


ba(  k  and  forth  with  DEA  would  provide 
no  additional  benefit  and  would  impose 
an  undue  burden  on  DEA,  our 
operations  and  our  customers." 

DEA  agrees  that  return  shipments 
should  not  be  impacted  by  this 
regulation.  DEA  also  recognizes  the 
difficulty  in  quantifying  the  residual 
amounts  of  red  and  white  phosphorus 
contained  in  these  rail  cars  and 
isotainers.  The  CSA  authorizes  DEA, 
pursuant  to  21  U  S.C.  802(39)(A)(iii).  to 
remove  certain  transactions  in  listed 
chemicals  from  the  definition  of 
regulated  transaction.  Therefore  DEA  is 
excluding  from  the  definition  of 
regulated  transaction  (21  CFR 
1310. 08(j)),  domestic  transactions 
involving  red  phosphorus  and  white 
phosphorus  which  are  return  shipments 
(from  customer  to  producer)  in  rail  cars 
and  isotainers  with  capacities  greater 
than  or  equal  to  2500  gallons.  As  such. 
these  return  shipment  transactions  will 
not  require  recordkeeping.  Additionally, 
DEA  is  waiving  the  registration 
requirement  pursuant  to  21  CFR 
1309.29(c)  for  any  person  whose 
distribution  of  red  phosphorus  or  white 
phosphorus  is  limited  solely  to  residual 
quantities  of  chemical  returned  to  the 
producer  in  reusable  rail  cars  and 
isotainers  (with  capacities  greater  than 
or  equal  to  2500  gallons  in  a  single 
container). 

This  exemption  and  waiver,  however, 
pertain  only  to  these  return  shipments. 
Manufacturers  shall  still  be  subject  to 
registration,  recordkeeping,  reporting 
and  other  CSA  chemical  regulatory 
requirements  pertaining  to  the 
production  and  distribution  of  listed 
chemicals  to  their  customers.  The 
customers  will  not  be  subject  to 
registration  or  recordkeeping 
requirements  for  the  return  of  reusable 
containers  to  the  producer.  However. 
should  these  customers  re-distribute  any 
of  the  received  material  (other  than  the 
return  of  reusable  containers  to  the 
producer),  they  shall  be  subject  to  all 
CS.^  chemical  regulator)'  requirements. 

Since  the  two  commentors  noted  that 
thev  alrt'adv  maintain  records  of  these 
transactions,  it  is  likely  that  normal 
business  records  are  adequate  to  meet 
CSA  recordkeeping  requirements.  21 
CFR  1310.06(b)  provides  that  normal 
business  records  shall  be  considered 
adequate,  provided  they  contain 
information  described  in  §  1310.06(a) 
and  are  readily  retrievable  from  other 
business  records.  These  records  can  be 
those  already  required  by  other  Federal, 
state  and  local  regulatory  agencies. 

Because  the  above  exemption  was  not 
disc:ussed  in  the  NPRM  published  on 
September  25,  2000.  DEA  requests 
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public  comment  with  respect  to  this 
exemption. 

Interim  Rule  With  Request  for 
Comments  { 

This  final  rule  will  establish  on  an 
interim  basis,  an  exclusion  from  the 
definition  of  regulated  transaction  for 
domestic  transactions  involving  red 
phosphorus  and  white  phosphorus 
which  are  return  shipments  (from 
customer  to  producer)  in  rail  cars  and 
isotainers  with  capacities  greater  than  or 
equal  to  2500  gallons.  This  final  rule 
will  also  establish,  on  an  interim  basis, 
a  waiver  from  the  registration 
requirement  for  such  activity. 
Additionally,  this  final  rule  will 
estabhsh  on  an  interim  basis,  a  waiver 
from  the  registration  requirement  for 
any  person  whose  activities  with  respect 
to  List  I  chemicals  are  limited  to  the 
distribution  of  red  phosphorus,  white 
phosphorus,  or  hypophosphorous  acid 
(and  its  salts)  to:  another  location 
operated  by  the  same  firm  solely  for 
internal  end-use;  or  an  EPA  or  State 
licensed  waste  treatment  or  disposal 
firm  for  the  purpose  of  waste  disposal. 

DEA  is  soliciting  comments  only  on 
those  portions  of  this  Final  Rule 
pertaining  to  these  specific  issues.  DEA 
will  allow  30  days  for  persons  to 
comment  on  the  exclusion  and  waivers. 
DEA  will  accept  comments  until 
November  16,  2001.  After  the  close  of 
this  comment  period,  DEA  will  publish 
a  final  rule  in  the  Federal  Register  to 
inform  interested  parties  if  changes  are 
needed  or  if  the  exclusion  and  waivers 
will  be  adopted  as  stated 

DEA  became  aware  of  these  issues  via 
comments  received  in  response  to  the 
September  25,  2000  NTPRM  (65  FR 
57577).  Since  that  Notice  did  not 
propose  the  exclusion  and  waivers,  the 
general  public  did  not  have  an 
opportunity  to  comment  on  these  issues. 

DEA  has  determined  that  good  cause 
exists  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553  et  seq.) 
(APA)  to  forgo  a  Notice  of  Proposed 
Rulemaking  for  the  exclusion  and 
waivers.  The  APA  states  that  an  agency 
may  forgo  a  NPRM  if  it  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  To  avoid  unnecessary  or 
temporary  burdens  on  affected 
companies  during  the  pendency  of 
proceedings  in  this  matter.  DEA  wil! 
include  as  part  of  this  rulemaking  an 
interim  rule,  with  request  for  comments 
regarding  these  issues.  i 

Certifications 

This  regulation  is  not  considered  to 
have  an  impact  upon  a  substantial 
number  of  firms,  given  the  limited 
distribution  of  these  three  chemicals. 


The  .Administrator  hereby  certifies  that 
this  nilomaking  has  been  drafted  in  a 
manner  consistent  with  the  principles  of 
the  Regulatorv  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  It  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

The  Administrator  further  certifies 
that  this  rulemaking  has  been  drafted  in 
accordance  with  the  principles  in 
Executive  Order  12866  section  1(b). 
DE.\  has  determined  that  this  is  not  a 
significant  rulemaking  action. 
Therefore,  this  action  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  regulation  meets  the  appUcable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

The  Drug  Enforc:ement 
Administration  makes  every  effort  to 
write  clearly,  if  vou  have  suggestions  as 
to  how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Patricia  M. 
Good,  Chief,  Liaison  and  Policy  Section, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  telephone  (202) 
307-7297. 

List  of  Subjects 

21  CFR  Part  1309 

.Administrative  practice  and 
procedure.  Drug  traffic  control.  List  I 


and  List  II  chemicals.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1310 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  above,  21  CFR  part 
1309  and  1310  are  amended  as  follows: 

PART  130»— [AMENDED] 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.822,823,824, 
830,  871(b).  875,  877,  958. 

2.  Section  1309.29  is  revised  to  read 
as  follows: 

1309.29    Waiver  of  registration  requirement 
for  certain  activities. 

(a)  The  requirement  of  registration  is 
waived  for  any  retail  distributor  whose 
activities  with  respect  to  List  I 
chemicals  are  restricted  to  the 
distribution  of  below-threshold 
quantities  of  a  drug  product  that 
contains  a  List  I  chemical  that  is 
regulated  pursuant  to 

§  1300.02(b)(28)(i)(D)  of  this  chapter  to 
an  individual  for  legitimate  medical  use. 

(b)  The  requirement  of  registration  is 
waived  for  any  person  whose  activities 
with  respect  to  List  I  chemicals  are 
limited  to  the  distribution  of  red 
phosphorus,  white  phosphorus,  or 
hypophosphorous  acid  (and  its  salts)  to: 
Another  location  operated  by  the  same 
firm  solely  for  internal  end-use;  or  an 
EPA  or  State  licensed  waste  treatment  or 
disposal  firm  for  the  purpose  of  waste 
disposal. 

(c)  The  requirement  of  registration  is 
waived  for  any  person  whose 
distribution  of  red  phosphorus  or  white 
phosphorus  is  Umited  solely  to  residual 
quantities  of  chemical  returned  to  the 
producer,  in  reusable  rail  cars  and 
isotainers  (with  capacities  greater  than 
or  equal  to  2500  gallons  in  a  single 
container). 

(d)  If  any  person  exempted  under 
paragraph  (b)  or  (c)  of  this  section  also 
engages  in  the  distribution,  importation 
or  exportation  of  a  List  I  chemical,  other 
than  as  described  in  such  paragraph,  the 
person  shall  obtain  a  registration  for 
such  activities,  as  required  by  §  1309.21 
of  this  part. 

(e)  The  Administrator  may,  upon 
finding  that  continuation  of  the  waiver 
would  not  be  in  the  public  interest, 
suspend  or  revoke  a  waiver  granted 
under  paragraph  (b)  or  (c)  of  this  section 
pursuant  to  the  procedures  set  forth  in 
§§  1309.43  through  1309.46  and  1309.51 
through  1309.57  of  this  part. 

(f)  Any  person  exempted  from  the 
registration  requirement  under  this 
section  shall  comply  with  the  security 
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requirements  set  forth  in  §§  1309.71- 
1309.73  of  this  part  and  the 
recordkeeping  and  reporting 
requirements  set  forth  under  parts  1310 
and  1313  of  this  chapter. 

PART  1310— {AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(1>). 

2.  Section  1310.02  is  amended  by 
adding  new  paragraphs  (a)(25)  through 
(27)  to  read  as  follows: 

§  1310.02    Substances  covered. 

«        «        *        *        » 

(a)  *  *   * 

(25)  Red  phosphorus  6795 

(26)  White  phosphorus  (Other  names: 
Yellow  Phosphorus)  6796 

(27)  Hypophosphorous  acid  and  its 
salts  (Including  ammonium 
hjrpophosphite,  calcium 
hypophosphite.  iron 
hypophosphite.  potassium 
hypophosphite,  manganese 
hypophosphite,  magnesium 
hypophosphite  and  sodium 
hypiophosphite)  6797 

•  *  •  •  * 

3.  Section  1310.04  is  amended  by 
adding  new  paragraphs  (g)(l)(ii)  through 
(g)(l)(iv)  to  read  as  follows: 

§1310.04    Maintenance  of  records. 

•  *        «        *        • 

(g)*   *   * 

(D*  * 

(ii)  Red  phosphorus 

(iii)  White  phosphorus  (Other  names: 
Yellow  Phosphorus) 

(iv)  Hypophosphorous  acid  and  its 
salts 

4.  Section  1310.08  is  amended  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§  1 31 0.08    Excluded  transactions. 

»        •        *        •        « 

(j)  Domestic  return  shipments  of 
reusable  containers  from  customer  to 
producer  containing  residual  red 
phosphorus  or  white  phosphorus  in 
isotainers  and  rail  cars  with  capacities 
greater  than  or  equal  to  2500  gallons  (in 
a  single  container). 

5.  Section  1310.09  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

§1310.09    Temporary  exemption  from 

registration. 

*        *        •        *        * 

(d)  Each  person  required  by  section 
302  of  the  Act  (21  U.S.C.  822)  to  obtain 
a  registration  to  distribute,  import,  or 
export  the  List  I  chemicals  red 
phosphorus,  white  phosphorus,  and 
hypophosphorous  acid  (and  its  salts),  is 


temporarily  exempted  from  the 
registration  requirement,  provided  that 
the  person  submit?  a  proper  application 
for  registration  on  or  before  December 
17,  2001.  The  exemption  will  remain  in 
effect  for  each  person  who  has  made 
such  application  until  the 
Administration  has  approved  or  denied 
that  application.  This  exemption  applies 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  parts 
1309,  1310,  and  1313  of  this  chapter 
remain  in  full  force  and  effect. 

Dated:  October  5,  2001. 
Asa  Hutchinson, 

Administrator. 

[FR  Doc,  01-26013  Filed  10-16-01,  8  45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  599 
[Doclcet  No.  FR-4663-C-05] 
RIN  250e-AC09 

Designation  of  Forty  Renewal 
Communities;  Technical  Correction 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Interim  rule;  technical 

correction. 


summary:  On  July  9,  2001.  HUD 
published  an  interim  rule  to  govern  the 
designation  of  Renewal  Communities 
nominated  by  States  and  local 
governments.  This  document  corrects  an 
error  in  the  interim  rule  by  removing 
arson  from  the  list  of  offenses  counted 
in  determining  the  Crime  Index  and  the 
Local  Crime  Index. 

DATES:  Effective  Date:  August  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Haines,  Renewal  Community  Initiative, 
Office  of  Community  Plarming  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7130,  Washington, 
DC  20410,  (202)  708-6339.  Persons  with 
hearing  or  speech  disabilities  may  call 
(800)  877-8339  (the  Federal  Information 
Relay  Service-TTY). 
SUPPLEMENTARY  INFORMATION: 

On  July  9,  2001  (66  FR  35850),  HUD 
published  an  interim  rule  for  the 
designation  of  Renewal  Communities 
(RCs)  and  Round  III  urban 
Empowerment  Zones  (EZs).  The 
preamble,  at  66  FR  35853,  cited  the 
Crime  Index  (CI)  of  the  FBI's  Uniform 
Crime  Reporting  (UCR)  as  including  the 
offense  of  arson.  The  rule,  in 
§599. 107(a)(3)  at  66  FR  35858,  includes 


arson  in  the  list  nf  offenses  that  must  be 
included  when  determining  the  Local 
Crime  Index  (LCI)  in  a  nominated  area 
for  purposes  of  (  nnipanng  *hp  LCI  lo  the 
CI 

.Mthough  the  offense  of  arson  is 
included  as  part  of  the  UCR,  it  is  not 
included  in  the  CI  determination 
because  the  reporting  for  arson  is  not  as 
consistent  as  for  other  offenses.  The 
references  to  arson  in  the  interim  rule 
are,  therefore,  being  removed  In 
addition,  a  correction  in  niak*' 
conforming  (  hangt".  in  t.'ic  ^..k;ust  7, 
2001  (66  FR  4143^,1  \i;tiLi  Inwting 
Applications  for  Designation  of  Forty 
Renewal  Communities  i^  [i  jblishcd 
elsewhere  in  this  issue  nf  ■;.•   Federal 
Register 

Accordingly.  FK  Doc   Ui-i:011. 
Designation  of  Round  III  Urban 
Kmpowermenl  Zones  ixnd  Renewal 
Communities.  (FR-466,3-I-(n  1, 
published  in  the  Federal  Register  on 
luly  9.  2001  (66  FR  j.'i85!,l).  is  corrected 
as  follows 

1   On  page  35853   set  ond  column,  the 
second  complete  sentent  e  is  revised  to 
read  as  follows:  "The  offenses  included 
are  the  violent  crimes  of  murder  and 
nonnegligent  manslaughter,  forcible 
rape,  robbery,  and  aggravated  assault 
and  the  property  crimes  of  burgiar\ 
larcenv-theft.  and  motor  vehu  u-  ihcf* 

PART  599— RENEWAL  COMMUNITIES 

§598.107    [Corrected] 

2.  On  page  35858  set  ond  column,  the 
last  complete  sentence  of  ^  599  107(a)(3) 
IS  revised  to  read  as  follows  "The 
offenses  used  in  determining  the  LCI  are 
the  violent  crimes  of  murder  and 
nonnegligent  manslaughter,  forcible 
rape,  robbery,  and  aggravated  assault, 
and  the  property  crimes  of  burglary, 
larceny-theft,  and  motor  vehicle  theft," 

Dated  Otober  1(1   ..'(XU 
Roy  A.  Bemardi, 
Assistant  Secrctan  forCommunity Planning 

nnd  Dexflcpment 

jFR  Dcx,   01-26023  Filed  10-lf>-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8966) 

RIN  1545-AT47 

Effect  of  the  Family  and  Medical  Leave 
Act  on  the  Operation  of  Cafeteria  Plans 

AGENCY:  Internal  Revenue  Service  (IRSj. 
Treasury. 
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action:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  cafeteria  plans 
that  reflect  changes  made  by  the  Familv 
and  Medical  Leave  Act  of  1993  (ActJ. 
The  final  regulations  provide  the  public 
with  guidance  needed  to  comply  with 
the  Act  and  affect  emplovees  v\ho 
participate  in  cafeteria  plans. 
DATES:  Effective  Date:  These  regulations 
are  effective  October  17.  2001. 

Applicability  Date:  These  regulations 
are  applicable  for  cafeteria  plan  years 
beginning  on  or  after  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shoshanna  Chaiton  at  (202)  622-6080 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  additions  to 
the  Income  Ta.x  Regulations  (26  CFR 
part  1)  under  section  12S  of  the  Internal 
Revenue  Code  of  1986  (Code).  These 
additions  conform  the  cafeteria  plan 
regulations  to  the  Family  ^nd  Medical 
Leave  Act  of  1993  (FMLA).  Public  Uw 
103-3,  29  U.S.C.  2601  et  seq.  FMLA 
imposes  certain  requirements  on 
employers  regarding  coverage,  including 
family  coverage,  under  group  health 
plans  for  employees  taking  FMLA  leave 
and  regarding  the  restoration  of  benefits 
to  employees  who  return  from  FNtLA 
leave.  Proposed  regulations.  EE-2(.)-95, 
published  in  the  Federal  Register  on 
December  21.  1995  (60  FR  66229), 
addressed  a  number  of  the  principal 
questions  that  were  raised  about  how 
these  FMLA  requirements  affect  the 
operation  of  cafeteria  plans  (including 
flexible  spending  arrangements) 
maintained  under  section  125.  These 
final  regulations  are  based  on  the  1995 
proposed  regulations,  and  include 
clarifications  and  other  changes 
resulting  from  comments  received  on 
the  proposed  regulations. 

Summary  of  Changes 

A  number  of  comments  that  were 
made  in  response  to  the  1995  proposed 
regulations  relate  to  FMLA.  The 
requirements  pertaining  to  FMLA  leave. 
including  the  employer's  obligation  to 
maintain  coverage  under  a  group  health 
plan  during  FMLA  leave  and  to  restore 
benefits  upon  return  from  FML.A  leave, 
are  established  by  FMLA,  not  the  Code 
The  U.S.  Department  of  Labor,  in  29 
CFR  part  825,  has  published  rules 
interpreting  the  requirements  of  FML.-\, 
and  the  Department  of  Labor  has 
jurisdiction  relating  to  those  rights  or 
obligations.  These  final  regulations  do 
not  interpret  FMLA  or  the  rules 
published  by  the  Department  of  Labor 
Rather,  they  provide  guidance  on  the 


cafeteria  plan  rules  that  apply  to  an 
employee  in  circumstances  to  which 
FMLA  and  the  Labor  Regulations 
thereunder  also  apply.  Accordingly, 
these  final  regulations  include  a  number 
of  changes  intended  to  clarify  which 
particular  conditions  must  be  satisfied 
to  comply  with  FMLA  and  with  the 
cafeteria  plan  rules. 

The  Department  of  the  Treasury, 
including  the  Internal  Revenue  Service 
(IR.S).  discussed  these  final  regulations 
with  the  Department  of  Labor  to  ensure 
that  they  do  not  conflict  with,  and  are 
not  inconsistent  with,  the  provisions  of 
FMLA  or  the  L.abor  regulations 
thereunder,  at  29  CFR  part  825.  In 
response  to  those  discussions  and 
comments  made  bv  the  public,  these 
cafeteria  plan  regulations  have  been 
changed  to  clarify  the  circumstances 
under  which  an  employer  is  required  to 
maintain  coverage  and  an  employee  is 
required  to  continue  paying  premiums. 
These  changes  are  described  below. 

As  a  general  matter,  under  FMLA,  an 
employer  has  the  obligation  to  offer 
coverage  under  any  group  health  plan 
for  the  duration  of  FMLA  leave,  whether 
paid  or  unpaid,  and  under  the  same 
conditions  as  coverage  would  have  been 
provided  if  the  employee  had  been 
continuously  working  during  the  entire 
leave  period.  The  employee  has  the 
right  to  keep  this  coverage  by 
continuing  to  pay  the  premium.  During 
the  period  of  FMLA  leave,  the  employer 
is  required  to  continue  payment  of  its 
share  of  the  costs  of  group  health 
insurance  coverage,  but  may  condition 
such  continued  payments  on  the 
employee  paying  his  or  her  share  of  the 
costs  under  one  of  the  methods  set  forth 
at  29  CFR  825.210.  See  also  the  notice 
requirements  at  29  CFR 
825.301(b)(l)(iv). 

Furthermore,  the  employer  must 
either  allow  the  employee  to  revoke 
coverage  while  on  unpaid  FMLA  leave, 
or  continue  coverage  but  allow  the 
employee  to  discontinue  his  or  her 
share  of  the  premium  payments  while 
the  employee  is  on  unpaid  leave. 
.Although  ordinarily  health  plan 
coverage  would  cea.se  if  an  employee 
does  not  make  his  or  her  share  of  the 
premium  payments,  FMLA  does  not 
give  the  employee  a  right  to  require  that 
the  employer  terminate  coverage.  The 
FMLA  permits  an  employer  to  continue 
health  plan  c:nyerage  while  the 
employee  is  on  unpaid  FMLA  leave  by 
paying  both  the  employer's  and  the 
employee's  share  of  group  health  plan 
contributions  In  this  event,  the 
employer  may  recover  the  employee's 
share  of  the  contributions  when  the 
employee  returns  from  leave  or.  if  the 
employee  fails  to  return  from  leave,  the 


employer  may  recover  the  employee's 
share  of  contributions  and  may  also 
recover  its  own  share  as  well  under  the 
circumstances  set  forth  in  29  CFR 
825.213(a).  However,  under  the  FMLA, 
an  employee  who  chooses  to 
discontinue  premium  payments  may  not 
be  required  to  make  contributions  until 
the  unpaid  FMLA  leave  ends. 

Upon  return  from  leave,  FMLA 
requires  that  the  employee  have  the 
right  to  be  reinstated  under  the  same 
terms  as  if  the  employee  had  worked 
during  the  entire  leave  period  without 
any  break  in  coverage.  An  employee 
who  has  revoked  coverage  or  has  failed 
to  make  required  payments  therefore 
has  the  right  to  be  reinstated  in  the 
group  health  plan  upon  return  from 
leave.  If  the  employee  does  not  elect  to 
be  reinstated  in  the  group  health  plan 
upon  return  from  FMLA  leave,  the 
employer  may  nevert:heless  require  the 
employee  to  resume  participation  if  the 
employer  also  requires  employees  who 
return  from  unpaid  non-FMLA  leave  to 
resume  participation  upon  return  from 
leave.  This  reflects  a  change  in  position 
from  the  1995  proposed  regulations, 
which  specifically  prohibited  an 
employer  from  requiring  an  employee 
whose  coverage  has  terminated  while  on 
FMLA  leave  to  reinstate  coverage  under 
a  health  FSA  upon  return  from  FMLA 
leave.  Several  commentators  disagreed 
with  this  position,  and  suggested  that 
the  FMLA  regulations  do  not  require 
this  rule.  In  respon.se  to  these 
comments,  the  rule  has  been  modified 
as  described  above. 

One  commentator  questioned  whether 
an  employee  on  paid  FMLA  leave  may 
change  or  revoke  an  election.  Whether 
an  employer  is  required  to  permit  an 
employee  on  paid  FMLA  leave  to  revoke 
an  election  is  governed  by  the  FMLA 
and  the  Labor  Regulations  thereunder, 
rather  than  these  regulations.  As 
described  above,  the  FMLA  permits  an 
employer  to  require  that  the  employee 
continue  coverage  during  an  FMLA 
leave  if  the  employer  is  continuing  the 
employee's  pay  during  the  FMLA  leave 
and  does  not  treat  employees  on  paid 
FMLA  leave  differently  from  other 
employees  on  paid  leave.  If  these  two 
conditions  are  satisfied,  as  described  in 
Q&A-4.  an  employer  may  require  that 
an  employee  who  goes  on  paid  FMLA 
leave  continue  to  pay  premiums  by  the 
method  normally  used  during  any  paid 
leave. 

In  response  to  comments,  the  rule  in 
the  1995  regulations  concerning  the 
catch-up  payment  option  was  modified. 
Under  the  1995  regulations,  an 
employee  who  elected  to  use  the  catch- 
up payment  option  before  going  on 
FMLA  leave  was  required  to  enter  into 
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an  advance  agreement  with  the 
employer  specifying  that  the  employee 
wanted  to  continue  health  coverage 
while  on  unpaid  FMLA  leave,  that  the 
employer  would  pay  the  premiums 
during  the  FMLA  leave,  and  that  the 
employee  would  repay  these  amounts 
upon  return.  Commentators  noted  that 
this  rule  did  not  provide  enough 
flexibility  for  employers  attempting  to 
recoup  payments  in  situations  where 
employees  originally  elected  the  pay-as- 
you-go  method  but  then  were  not  able 
to  make  those  required  payments. 
Accordingly,  the  rule  under  the  final 
regulations  eliminates  the  requirement 
that  an  employee  who  elects  the  catch- 
up payment  option  enter  into  an 
advance  agreement  with  the  employer. 
The  new  rule  adds  flexibility  and 
permits  continued  coverage  because, 
although  employees  may  still  use  either 
the  catch-up  payment  option  or  the 
after-tax  pay-as-you-go  method  from  the 
outset,  now  employers  may  continue 
coverage  and,  under  the  catch-up 
payment  option,  recoup  any  amounts 
paid  on  an  employee's  behalf  if  the 
employee  cannot  make  all  the  payments 
under  the  pay-as-you-go  method. 
The  1995  proposed  regulations 
included  a  special  proration  rule  for 
cases  in  which  health  coverage  under  a 
flexible  spending  arrangement  (FSA) 
did  not  continue  during  an  FMLA  leave 
because  the  employee  revoked  coverage 
or  failed  to  make  required  payments, 
and  then  the  employee  elects  to  resume 
the  coverage  when  the  leave  ends 
during  the  same  year.  The  proposed 
regulation  permitted  the  employee's 
coverage  to  be  reduced  after  the 
employee  resumes  work  if  the  employee 
did  not  have  coverage  during  the  FMLA 
leave.  Based  on  information  provided  by 
the  Department  of  Labor  concerning 
FMLA,  the  final  regulations  require  that, 
where  an  employee  does  not  have 
coverage  under  \he  FSA  during  FMLA 
leave  because  the  employee  chooses  to 
revoke  coverage  or  does  not  pay 
required  premiums  for  any  reason 
during  FMLA  leave,  the  employer  must 
provide  the  employee  upon  return  from 
FMLA  leave  a  choice  between:  (1) 
Resuming  coverage  at  the  original  level 
and  making  up  the  unpaid  premium 
payments  or  (2)  resimiing  coverage  at  a 
level  that  is  reduced  under  the  proration 
rule  and  resuming  premium  payments 
at  the  original  level.  Where  the 
employee  selects  the  prorated  method 
and  the  plan  has  already  made 
disbursements  to  the  employee  that 
exceed  the  premiums  that  will  be  paid 
for  the  year,  the  employer  may  not 
require  the  employee  to  pay  any  more 
than  the  remaining  premiums  due.  If 


health  FSA  coverage  does  continue 
during  the  leave  (whether  due  to  an 
FMLA  coverage  continuation  election 
by  the  employee  or  because  the 
employer's  plan  requires  health  ¥i>.\ 
coverage  to  be  continued  during  a 
leave),  there  would  of  course  be  no 
proration. 

Commentators  requested  clarification 
regarding  whether  employers  are 
required  to  obtain  elections  from 
employees  who  are  on  FMLA  leave 
when  an  open  enrollment  period  occurs 
In  response  to  this  comment,  the  final 
regulations  clarify  that  employees  on 
FMLA  leave  have  the  same  rights  during 
the  leave  period  as  employees 
participating  in  a  cafeteria  plan  who  are 
not  on  FMLA  leave.  Accordingly, 
employers  are  required  to  give 
employees  on  FMLA  leave  the  right  to 
enroll  in  a  plan  or  change  their  election 
while  they  are  on  leave  in  the  same 
manner  as  for  active  employees,  rather 
than  waiting  for  the  employees  on 
FMLA  leave  to  retxim  to  work. 

These  final  regulations  supplement 
the  regulations  that  were  issued  at 
§  1.125-4  (TD  8878  issued  in  March  of 
2000  (65  FR  15548)  and  TD  8921  (issued 
in  January  of  2001  (66  FR  1837))  setting 
forth  the  conditions  under  which  a 
cafeteria  plan  can  pwrmit  an  employee 
to  make  an  election  change  during  the 
year.  Thus,  as  provided  at  §  1.125-4(g), 
if  an  employee  goes  on  an  FMLA  leave, 
section  125  allows  a  cafeteria  plan  to 
permit  the  employee  to  make  an 
election  change  if  the  conditions  in 
either  these  final  regulations  or  the 
regulations  at  §  1.125-4  are  satisfied. 
Further,  as  described  above,  FMLA 
requires  that  an  employee  who  goes  on 
an  FMLA  leave  have  the  same  election 
rights  under  a  group  health  plan  as  an 
employee  who  is  not  on  FMLA  leave 
Thus,  a  cafeteria  plan  that  is  subject  to 
FMLA  must  allow  an  employee  who 
goes  on  an  FMLA  leave  to  be  able  to 
make  the  same  election  changes  as  an 
employee  who  is  not  on  an  FMLA  leave. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulator. 
Flexibility  Analysis  is  not  required 
Pursuant  to  section  7805(f)  of  the  Code, 
these  regulations  will  be  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 


comment  on  its  impact  on  small 

business 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christine  Keller,  Division 
Counsel/Associate  Chief  Counsel  (Office 
of  Tax  E.xempt  and  Government 
Entities),  Howe\er,  other  persormel 
from  the  IRS  and  Department  of  the 
Treasun.-  participated  in  their 
development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

.\doption  of  .Amendments  to  the 
Regulations 

Accordingly,  2B  CFR  part  1  is 
amended  as  follows; 

PART  1— JNCOME  TAXES 

Paragraph  1.  Th»'  authorit\  for  part  1 

continues  to  read  m  part  as  follows; 

Authority:  26  ISC   7805  *    "    ' 
Par.  2.  Section  1.125-3  is  added  to 
read  as  follows: 

§1.125-3    Ettect  of  ttie  Family  and  Medtoal 
Laav«  Act  (FMLA)  on  th«  operation  of 
calateria  plans. 

The  following  questions  and  answers 
provide  guidance  on  the  effect  of  the 
Family  and  MedK;al  Leave  Art  ;FMI.,\) 
on  the  operation  of  cafeteria  pians. 

Q-1   May  an  employee  revoke 
coverage  or  cease  pavnient  of  his  or  her 
share  of  group  health  plan  premiums 
when  taking  unpaid  Kamilv  and 
Medical  Leave  Act  (FMLA)   29  U.S.C. 
2601  et  seq,.  leave' 

A-1:  Yes  An  employer  must  either 
allow  an  employee  on  unpaid  FML,^ 
leave  to  revoke  coverage,  or  continue 
coverage  but  allow  the  employee  to 
disc:ontinue  payment  of  his  or  her  share 
of  the  premium  for  group  health  plan 
coverage  (including  a  health  flexible 
spending  arrangement  (FSA))  under  a 
cafeteria  plan  for  the  period  of  the 
FMLA  leave   See  29  CFR  825.209(e). 
FMLA  does  not  require  that  an 
employer  allow  an  employee  to  revoke 
coverage  if  the  em[)iover  pays  the 
employees  share  of  premiums.  As 
discussed  m  Q&A-.'i.  if  the  employer 
continues  coverage  during  an  FMLA 
leave,  the  employer  mav  recover  the 
employee  s  shan-  of  the  premiums  when 
the  employee  returns  to  work.  FMLA 
also  provides  the  employee  a  right  to  be 
reinstated  in  the  group  health  plan 
coverage  (including  a  health  FSA) 
provided  under  a  cafetena  plan  upon 
returning  from  FMLA  leave  if  the 
employee's  group  health  plan  coverage 
terminated  while  on  FMLA  leave  (either 
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by  revocation  or  due  to  nonpayment  of 
premiums).  Such  an  employee  is 
entitled,  to  the  extent  required  under 
FMLA,  to  be  reinstated  on  the  same 
terms  as  prior  to  taking  FMLA  leave 
(including  family  or  dependent 
coverage),  subject  to  any  changes  in 
benefit  levels  that  mav  have  taken  place 
during  the  period  of  FMLA  leave  as 
provided  in  29  CFR  825.215(d)(1).  See 
29  CFR  825.209(e)  and  825.215(d).  In 
addition,  such  an  employee  has  the 
right  to  revoke  or  change  elections 
under  §  1.125—1  (e.g.,  because  of 
changes  in  status  or  cost  or  coverage 
changes  as  provided  under  §  1.12.5-4) 
under  the  same  terms  and  conditions  as 
are  available  to  employees  participating 
in  the  cafeteria  plan  who  are  working 
and  not  on  FMLA  leave. 

Q-2;  Who  is  responsible  for  making 
premium  payments  under  a  cafeteria 
plan  when  an  employee  on  FML\  leave 
continues  group  health  plan  coverage.' 

A-2:  FNILA  provides  that  an 
employee  is  entitled  to  continue  group 
health  plan  coverage  during  FML\ 
leave  whether  or  not  that  coverage  is 
provided  under  a  health  FSA  or  other 
component  of  a  cafeteria  plan.  See  29 
CFR  825.209(b)  FMLA  permits  an 
employer  to  require  an  employee  who 
chooses  to  continue  group  health  plan 
coverage  while  on  FMLA  leave  to  be 
responsible  for  the  share  of  group  health 
premiums  that  would  be  allocable  to  the 
employee  if  the  employee  were  working. 
and.  for  this  purpose,  treats  amounts 
paid  pursuant  to  a  pre-tax  salary 
reduction  agreement  as  amounts 
allocable  to  the  employee.  However, 
FMLA  requires  the  employer  to 
continue  to  contribute  the  share  of  the 
cost  of  the  employee's  coverage  that  the 
employer  was  pa\ing  before  the 
employee  commenced  FMLA  leave.  See 
29  CFR  825.100(bJ  and  825.210(a). 

Q-3;  What  payment  options  are 
required  or  permitted  to  be  offered 
under  a  cafeteria  plan  to  an  employee 
who  continues  group  health  plan 
coverage  while  on  unpaid  FMLA  leave, 
and  what  is  the  tax  treatment  of  these 
payments? 

A-3:  (a)  In  general  Subject  to  the 
limitations  described  in  paragraph  lb)  of 
this  Q&A-3.  a  cafeteria  plan  mav  offer 
one  or  more  of  the  following  payment 
options,  or  a  combination  of  these 
options,  to  an  employee  who  continues 
group  health  plan  coverage  (including  ,i 
heahh  FSA)  while  on  unpaid  FMLA 
leave:  provided  that  the  payment 
options  for  employees  on  FMLA  leave 
are  offered  on  terms  at  least  as  favorable 
as  those  offered  to  employees  not  on 
FMLA  leave.  These  options  are  referred 
to  in  this  section  as  pre-pay.  p^-as-vou- 
go.  and  catch-up.  See  also  the  FML.A 


notice  requirements  at  29  CFR 
825..301(b)(l)(iv). 

(Ij  Pie-pay.  (i)  Under  the  pre-pay 
option,  a  cafeteria  plan  mav  permit  an 
employee  to  pay.  prior  to 
commencement  of  the  FMLA  leave 
period,  the  amounts  due  for  the  FMLA 
leave  period.  However.  FMLA  provides 
that  the  employer  may  not  mandate  that 
an  employee  pre-pay  the  amounts  due 
for  the  leave  period.  See  29  CFR 
825.210(c)(3)  and  (4). 

(ii)  Contributions  under  the  pre-pay 
option  may  be  made  on  a  pre-tax  salary 
reduction  basis  from  any  taxable 
compensation  (including  from  unused 
sick  days  or  vacation  days).  However, 
see  Q&.\-5  of  this  section  regarding 
additional  restrictions  on  pre-tax  salary 
reduction  contributions  when  an 
employee's  P'MLA  leave  spans  two 
cafeteria  plan  years. 

(iii)  Contributions  under  the  pre-pay 
option  may  also  be  made  on  an  after-tax 
basis. 

(2)  Pay-as-you-go.  (i)  Under  the  pay- 
as-you-go  option,  employees  may  pay 
their  share  of  the  premium  payments  on 
the  same  schedule  as  payments  would 
have  been  made  if  the  employee  were 
not  on  leave  or  under  any  other 
payment  schedule  permitted  by  the 
Labor  Regulations  at  29  CFR  825.210(c) 
(e.g  ,  on  the  same  schedule  as  payments 
are  made  under  section  4980B  (relating 
to  coverage  under  the  Consolidated 
Omnibus  Budget  Reconciliation  Act 
(COBRA),  26  U.S.C.  4980B).  under  the 
employer's  existing  rules  for  payment 
by  employees  on  leave  without  pay,  or 
under  any  other  system  voluntarily 
agreed  to  between  the  employer  and  the 
employee  that  is  not  inconsistent  with 
this  section  or  with  29  CFR  825.210(c)). 

(ii)  Contributions  under  the  pay-as- 
you-go  option  are  generally  made  by  the 
employee  on  an  after-tax  basis. 
However,  contributions  may  be  made  on 
a  pre-tax  basis  to  the  extent  that  the 
contributions  are  made  from  taxable 
compensation  (e.g..  from  unused  sick 
days  or  vacation  days)  that  is  due  the 
employee  during  the  leave  period. 

(lii)  An  employer  is  not  required  to 
continue  the  group  health  coverage  of 
an  employee  who  fails  to  make  required 
premium  payments  while  on  FMLA 
leave,  provided  that  the  employer 
follows  the  notice  procedures  required 
under  FMLA.  See  29  CFR  825.212. 
However,  if  the  employer  chooses  to 
continue  the  health  coverage  of  an 
employee  who  fails  to  pay  his  or  her 
share  of  the  premium  payments  while 
on  FMLA  leave,  FMLA  permits  the 
employer  to  recoup  the  premiums  (to 
the  "xtent  of  the  employee's  share).  See 
29  CFR  825.212(b)  Such  recoupment 
may  be  made  as  set  forth  in  paragraphs 


(a)(3)(i)  and  (ii)  of  this  Q&A-3.  See  also 
Q&A-6  of  this  section  regarding 
coverage  under  a  health  FSA  when  an 
employee  fails  to  make  the  required 
premium  payments  while  on  FMLA 
leave. 

(3)  Catch-up.  (i)  Under  the  catch-up 
option,  the  employer  and  the  employee 
may  agree  in  advance  that  the  group 
coverage  will  continue  during  the 
period  of  unpaid  FMLA  leave,  and  that 
the  employee  will  not  pay  premiums 
until  the  employee  returns  from  the 
FMLA  leave.  Where  an  employee  is 
electing  to  use  the  catch-up  option,  the 
employer  and  the  employee  must  agree 
in  advance  of  the  coverage  period  that: 
the  employee  elects  to  continue  health 
coverage  while  on  unpaid  FMLA  leave; 
the  employer  assumes  responsibility  for 
advancing  payment  of  the  premiimis  on 
the  employee's  behalf  during  the  FMLA 
leave;  and  these  advance  amounts  are  to 
be  paid  by  the  employee  when  the 
employee  returns  from  FMLA  leave. 

(ii)  When  an  employee  fails  to  make 
required  premium  payments  while  on 
FMLA  leave,  an  employer  is  permitted 
to  utilize  the  catch-up  option  to  recoup 
the  employee's  share  of  premium 
payments  when  the  employee  returns 
from  FMLA  leave.  See,  e.g.,  29  CFR 
825.212(b).  If  the  employer  chooses  to 
continue  group  coverage  under  these 
circumstances,  the  prior  agreement  of 
the  employee,  as  set  forth  in  paragraph 
(a)(3)(i)  of  this  Q&A-3,  is  not  required. 

(iii)  Contributions  under  the  catch-up 
option  may  be  made  on  a  pre-tax  salary 
reduction  basis  from  any  available 
taxable  compensation  (including  from 
unused  sick  days  and  vacation  days) 
after  the  employee  returns  from  FMLA 
leave.  The  cafeteria  plan  may  provide 
for  the  catch-up  option  to  apply  on  a 
pre-tax  salary  reduction  basis  if 
premiums  have  not  been  paid  on  any 
other  basis  (i.e..  have  not  been  paid 
under  the  pre-pay  or  pay-as-you-go 
options  or  on  a  catch-up  after-tax  basis). 

(iv)  Contributions  under  the  catch-up 
option  may  also  be  made  on  an  after-tax 
basis. 

(b)  Exceptions.  Whatever  payment 
options  are  offered  to  employees  on 
non-FMLA  leave  must  be  offered  to 
employees  on  FMLA  leave.  In 
accordance  with  29  CFR  825.210(c), 
cafeteria  plans  may  offer  one  or  more  of 
the  payment  options  described  in 
paragraph  (a)  of  this  Q&A-3,  with  the 
following  exceptions: 

(1)  FMLA  does  not  permit  the  pre-pay 
option  to  be  the  sole  option  offered  to 
employees  on  FMLA  leave.  However, 
the  cafeteria  plan  may  include  pre- 
payment as  an  option  for  employees  on 
FMLA  leave,  even  if  such  option  is  not 
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offered  to  employees  on  non-FMLA 
leave-without-pay. 

(2)  FMLA  allows  the  catch-up  option 
to  be  the  sole  option  offered  to 
employees  on  FMLA  leave  if  and  only 
if  the  catch-up  option  is  the  sole  option 
offered  to  employees  on  non-FMLA 
leave-without-pay. 

(3)  If  the  pay-as-you-go  option  is 
offered  to  employees  on  non-FMLA 
leave-without-pay,  the  option  must  also 
be  offered  to  employees  on  FMLA  leave. 
The  employer  may  also  offer  employees 
on  FMLA  leave  the  pre-pay  option  and/ 
or  the  catch-up  option. 

(c)  Voluntary  waiver  of  employee 
payments.  In  addition  to  the  foregoing 
payment  options,  an  employer  may 
voluntarily  waive,  on  a 
nondiscriminatory  basis,  the 
requirement  that  employees  who  elect 
to  continue  group  health  coverage  while 
on  FMLA  leave  pay  the  amounts  the 
employees  would  otherwise  be  required 
to  pay  for  the  leave  period. 

(d)  Example.  The  following  example 
illustrates  this  Q&A-3: 

Example,  (i)  Employer  Y  allows  employees 
to  fwy  premiums  for  group  health  coverage 
during  an  FMLA  leave  on  an  after-tax  basis 
while  the  employee  is  on  unpaid  FMLA 
leave.  Under  the  terms  of  Y's  cafeteria  plan, 
if  an  employee  elects  to  continue  health 
coverage  during  an  unpaid  FMLA  leave  and 
fails  to  pay  one  or  more  of  the  after-tax 
premium  payments  due  for  that  coverage,  the 
employee's  salary  after  the  employee  returns 
from  FMLA  leave  is  reduced  to  cover  unpaid 
premiums  (i.e.  the  premiums  that  were  to  be 
paid  by  the  employee  on  an  after-tax  basis 
during  the  FMLA  leave,  but  were  paid  by  the 
employer  instead). 

(ii)  In  this  Example.  Y's  cafeteria  plan 
satisfies  the  conditions  in  this  Q&.\-3.  Y's 
cafeteria  plan  would  also  satisfy  the 
conditions  in  this  Q4A-3  if  the  plan 
provided  for  coverage  to  cease  in  the  event 
the  employee  fails  to  make  a  premium 
payment  when  due  during  an  unpaid  FMLA 
leave. 

Q-4:  Do  the  special  FMLA 
requirements  concerning  payment  of 
premiums  by  an  employee  who 
continues  group  health  plan  coverage 
under  a  cafeteria  plan  apply  if  the 
employee  is  on  paid  FMLA  leave? 

A-4:  No.  The  Labor  Regulations 
provide  that,  if  an  employee's  FMLA 
leave  is  paid  leave  as  described  at  29 
CFR  825.207  and  the  employer 
mandates  that  the  employee  continue 
group  health  plan  coverage  while  on 
FMLA  leave,  the  employee's  share  of  the 
premiums  must  be  paid  by  the  method 
normally  used  during  any  paid  leave 
(e.g.,  by  pre-tax  salary  reduction  if  the 
employee's  share  of  premiums  were 
paid  by  pre-tax  salary  reduction  before 
the  FMLA  leave  began).  See  29  CFR 
825.210(b). 


Q-5:  What  restrictions  apply  to 
contributions  when  an  employees 
FMLA  leave  spans  two  cafeteria  plan 
years? 

A-5:  (a)  No  amount  will  be  included 
in  an  employee's  gross  income  due  to 
participation  in  a  cafeteria  plan  during 
FMLA  leave,  provided  that  the  plan 
complies  with  other  generally 
applicable  cafeteria  plan  requirements. 
Among  other  requirements,  a  plan  mav 
not  operate  in  a  manner  that  enables 
employees  nn  FMLA  leave  to  defer 
compensation  from  one  cafeteria  plan 
year  to  a  subsequent  cafeteria  plan  year. 
See  section  125(d)(2) 

(b)  The  following  example  illustrates 
thisQ&A-5: 

Example  (i)  Employee  .A  pipcts  group 
health  coverage  under  a  calendar  year 
cafeteria  plan  maintained  by  Employer  X 
Employee  A's  premium  for  health  coverage  is 
SlOO  per  month  throughout  the  12-month 
period  of  coverage.  Employee  A  takes  FMLA 
leave  for  12  weeks  b)eginning  on  October  :u 
after  making  10  months  of  premium 
payments  totaling  $1,000  (10  months  »  sioo 
=  $1,000).  Employee  A  elects  to  continue 
health  coverage  while  on  FMLA  lea\  e  and 
utilizes  the  pre-pay  option  by  applying  his  or 
her  unused  sick  days  in  order  to  make  the 
required  premium  payments  due  while  he  or 
she  is  on  FMLA  leave. 

(ii)  Because  A  cannot  defer  compensation 
from  one  plan  year  to  a  subsequent  plan  year 
A  may  pre-pay  the  premiums  due  in 
November  and  December  (i.e  ,  SIOO  per 
month)  on  a  pre-tax  basis,  but  .\  cannot  pre- 
pay the  premium  payment  due  in  lanuar\'  on 
a  pre-tax  basis  If  A  panicipates  in  the 
cafeteria  plan  in  the  subsequent  plan  year.  ,\ 
must  either  pre-pay  for  January  on  an  after- 
tax basis  or  use  another  option  (e.g.,  pay-as- 
you-go.  catch-up,  reduction  in  unused  sick 
days,  etc.)  to  make  the  premium  pa>Tnent  due 
in  lanuary 

Q-6:  Are  there  special  rules 
concerning  employees  taking  FMLA 
leave  who  participate  in  health  FS.As 
offered  under  a  cafeteria  plan ' 

A-€:  (a)  In  general  (1)  A  group  health 
plan  that  is  a  flexible  spending 
arrangement  (FSA)  offered  under  a 
cafeteria  plan  must  conform  to  the 
generally  applicable  rules  in  this  section 
concerning  employees  who  take  FMLA 
leave.  Thus,  to  the  extent  required  bv 
FMLA  (see  29  CFR  825.209fb)),  an 
employer  must — 

(i)  Permit  an  employee  taking  FMLA 
leave  to  continue  coverage  under  a 
health  FSA  while  on  FMLA  leave;  and 

(ii)  If  an  employee  is  on  unpaid  FML.A 
leave,  either — 

(A)  Allow  the  employee  to  revoke 
coverage;  or 

(B)  Continue  coverage,  but  allow  the 
employee  to  discontinue  payment  of  his 
or  her  share  of  the  premium  for  the 
health  FSA  under  the  cafeteria  plan 
during  the  unpaid  FMLA  leave  period. 


(2)  Under  FMLA.  the  plan  must 
penmit  the  employee  to  be  reinstated  in 
health  (overage  upon  return  from  FMLA 
leave  on  the  same  terms  as  if  the 
employee  had  been  working  throughout 
the  leave  period,  without  a  break  \n 
Loveragp  See  29  CFR  825.214(a)  and 
825  215(dHll  and  paragraph  (b)(2)  of 
this  QAtA-6.  In  addition,  under  FMLA, 
a  plan  may  require  an  employee  to  be 
reinstated  in  health  coverage  upon 
return  from  a  period  of  unpaid  FMLA 
leave,  provided  that  employees  who 
return  from  a  period  of  unpaid  leave  not 
covered  by  the  P'MLA  are  also  required 
to  resume  participation  upon  return 
from  leave. 

(b)  Coverage.  (1)  Regardless  of  the 
payment  option  selected  under  Q&.A-3 
of  this  section,  for  so  long  as  the 
employee  continues  health  FSA 
leverage  (or  for  so  long  as  the  employer 
continues  the  health  FSA  coverage  of  an 
employee  who  fails  to  make  the 
required  contributions  as  described  in 
QAiA-3(a)(2)(iii)  of  this  section),  the  full 
amount  of  the  elected  health  FSA 
coverage,  less  any  prior 
rt?imbursements.  must  be  available  to 
the  employee  at  all  times,  including  the 
FMLA  leave  period 

(2)  (i)  If  an  employee's  coverage  under 
the  health  FSA  terminates  while  the 
employee  is  on  FMLA  leave,  the 
employee  is  not  entitled  to  receive 
reimbursements  for  claims  incurred 
during  the  period  when  the  coverage  is 
terminated.  If  an  employee  subsequently 
elects  or  the  employer  requires  the 
emplo\ee  to  be  reinstated  in  the  health 
FSA  upon  return  from  FMLA  leave  for 
the  remainder  of  the  plan  year,  the 
employee  may  not  retroactively  elect 
health  FSA  coverage  for  claims  incurred 
during  the  period  when  the  coverage 
was  terminated  Upon  reinstatement 
into  a  health  FS.A  upon  return  from 
FMLA  leave  (either  because  the 
employee  elects  reinstatement  or 
because  the  employer  requires 
reinstatement),  the  employee  has  the 
right  under  FML.A  to  resume  coverage 
at  the  level  in  effect  before  the  FMLA 
leave  and  make  up  the  unpaid  premium 
payments,  or  to  resume  coverage  at  a 
level  that  is  reduced  and  resume 
premium  payments  at  the  level  in  effect 
before  the  FML.A  leave.  If  an  employee 
chooses  to  resume  health  FSA  coverage 
at  a  level  that  is  reduced,  the  coverage 
IS  prorated  for  the  period  during  the 
FML.A  leave  for  which  no  premiums 
were  paid  In  both  cases,  the  coverage 
level  is  reduced  by  prior 
reimbursements. 

(ii)  FML.A  requires  that  an  employee 
on  FMIA  leave  have  the  right  to  revoke 
or  change  elections  (bec^ause  of  events 
described  in  §  1.125-4)  under  the  same 
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terms  and  conditions  that  apply  to 
employees  participating  in  the  cafeteria 
plan  who  are  not  on  FML'K  leave.  Thus, 
for  example,  if  a  group  health  plan 
offers  an  annual  open  enrollment  period 
to  active  employees,  then,  under  FMLA, 
an  employee  on  FMLA  leave  when  the 
open  enrollment  is  offered  must  be 
offered  the  right  to  make  election 
changes  on  the  same  basis  as  other 
employees.  Similarly,  if  a  group  health 
plan  decides  to  offer  a  new  benefit 
package  option  and  allows  active 
employees  to  elect  the  new  option,  then, 
under  FMLA,  an  employee  on  FMLA 
leave  must  be  allowed  to  elect  the  new 
option  on  the  same  basis  as  other 
employees. 

(3)  The  following  examples  illustrate 
the  rules  in  this  Q&A-€: 

Example  J.  (i)  Employee  B  elects  SI. 200 
worth  of  coverage  under  a  calendar  year 
health  FSA  provided  under  a  cafeteria  plan 
with  an  annual  premium  of  SI. 200 
Employee  B  is  permitted  to  pay  the  SI. 200 
through  pre-tax  salary  reduction  amounts  of 
SlOO  per  month  throughout  the  12-month 
period  of  coverage  Employee  B  incurs  no 
medical  expenses  prior  to  .\pril  1,  On  .^pnl 
1.  B  taki3S  FMLA  leave  after  making  three 
months  of  contributions  totaling  S300  (3 
months  x  SlOO  =  S300).  Employee  B's 
coverage  ceases  during  the  FMLA  leave 
Consequently,  B  makes  no  premium 
payments  for  the  months  of  .April.  Mav.  and 
June,  and  B  is  not  entitled  to  submit  claims 
or  receive  reimbursements  for  expenses 
incurred  during  this  period  Employee  B 
returns  from  FTvlLA  leave  and  elects  to  be 
reinstated  in  the  health  FSA  on  July  1, 

(ii)  Employee  B  must  be  given  a  choice  of 
resuming  coverage  at  the  level  in  effect  before 
the  FMLA  leave  (i.e.,  Si. 200)  and  making  up 
the  unpaid  premium  payments  (S300).  or 
resuming  health  FS.A  coverage  at  a  level  that 
is  reduced  on  a  prorata  basis  for  the  period 
during  the  FMLA  leave  for  which  no 
premiums  were  paid  (i.e..  reduced  for  3 
months  or  1/4  of  the  plan  year)  less  prior 
reimbursements  (i.e.,  SO)  with  premium 
payments  due  in  the  same  monthly  amount 
payable  fciefore  the  leave  (i  e  .  SlOO  per 
month).  Consequently,  if  B  chooses  to  resume 
coverage  at  the  level  in  effect  before  the 
FMLA  leave,  B's  coverage  for  the  remainder 
of  the  plan  year  would  equal  Si  .200  and  B  s 
monthly  premiums  would  be  increased  tu 
$150  per  month  for  the  remainder  of  the  pldn 
year,  to  make  up  the  S300  in  premiums 
missed  (SlOO  per  month  plus  S50  per  month 
($300  divided  by  the  remaining  6  months)) 
If  B  chooses  prorated  coverage.  B's  coverage 
for  the  remainder  of  the  plan  year  would 
equaJ  $900,  and  B  would  resume  making 
premium  payments  of  $100  per  month  for  the 
remainder  of  the  plan  year 

Example  2.  (i)  Assume  the  same  facts  as 
Example  J  except  that  B  incurred  medical 
expenses  totaling  $200  in  February  and 
obtained  reimbursement  of  these  expenses 

(ii)  The  results  are  the  same  as  in  Example 
I,  except  that  if  B  chooses  to  resume  coverage 
at  the  level  in  effect  before  the  FMLA  leave 
B's  coverage  for  the  remainder  of  the  year 


would  equal  Si. 000  (Si. 200  reduced  by  S200) 
and  the  monthiv  payments  for  the  remainder 
of  the  year  would  still  equal  Si  50.  If  instead 
B  chooses  prorated  coverage,  B's  coverage  for 
the  remainder  of  the  plan  year  would  equal 
S700  (SI. 200  prorated  for  3  months,  and  then 
reduced  by  S200)  and  the  monthly  payments 
for  the  remainder  of  the  year  would  still 
equal  SlOO 

Example  3.  (i)  .Assume  the  same  facts  as 
Example  2  except  that,  prior  to  taking  FMLA 
leave.  B  elects  to  continue  health  FSA 
coverage  during  the  FMLA  leave.  The  plan 
permits  B  (and  B  elects)  to  use  the  catch-vp 
pavment  option  described  in  Q&A-3  of  this 
section,  and  as  further  permitted  under  the 
plan,  B  chooses  to  repay  the  S300  in  missed 
pavments  on  a  ratable  basis  over  the 
remaining  6-month  period  of  coverage  (i.e., 
S50  per  month). 

(ii)  Thus.  B's  monthly  premium  payments 
for  the  remainder  of  the  plan  year  will  be 
S150  (SlOO-t- S50). 

Q-7:  Are  employees  entitled  to  non- 
health  benefits  while  taking  FMLA 
leave' 

A-7,  FMLA  does  not  require  an 
employer  to  maintain  an  employee's 
non-health  benefits  (e.g.,  life  insurance) 
during  FMLA  leave.  An  employee's 
entitlement  to  benefits  other  than  group 
health  benefits  under  a  cafeteria  plan 
during  a  period  of  FMLA  leave  is  to  be 
determined  by  the  employer's 
established  policy  for  providing  such 
benefits  when  the  employee  is  on  non- 
FMLA  leave  (paid  or  unpaid).  See  29 
CFR  823.209(h).  Therefore,  an  employee 
who  takes  FMLA  leave  is  entitled  to 
revoke  an  election  of  non-health 
benefits  under  a  cafeteria  plan  to  the 
same  extent  as  employees  taking  non- 
FMLi^  leave  are  permitted  to  revoke 
elections  of  non-health  benefits  under  a 
cafeteria  plan  For  example,  election 
changes  are  permitted  due  to  changes  of 
status  or  upon  enrollment  for  a  new 
plan  year.  See  §  1.125-4.  However, 
F'MLA  provides  that,  in  certain  cases,  an 
employer  may  continue  an  employee's 
non-health  benefits  under  the 
employer's  cafeteria  plan  while  the 
employee  is  on  FMLA  leave  in  order  to 
ensure  that  the  employer  can  meet  its 
responsibility  to  provide  equivalent 
benefits  to  the  employee  upon  return 
from  unpaid  FMLA.  If  the  employer 
continues  an  employee's  non-health 
benefits  during  FMLA  leave,  the 
employer  is  entitled  to  recoup  the  costs 
incurred  for  paying  the  employee's 
share  of  the  premiums  during  the  FMLA 
leave  period.  See  29  CFR  825.213fb). 
Such  recoupment  may  be  on  a  pre-tax 
basis.  A  cafeteria  plan  must,  as  required 
by  FMLA.  permit  an  employee  whose 
coverage  terminated  while  on  FMLA 
leave  (either  by  revocation  or 
nonpayment  of  premiums)  to  be 
reinstated  in  the  cafeteria  plan  on  return 


from  FMLA  leave.  See  29  CFR 
825.214(a)  and  825.215(d). 

Q-8:  What  is  the  applicability  date  of 
the  regulations  in  this  section? 

AS:  This  section  is  applicable  for 
cafeteria  plan  years  beginning  on  or 
after  January  1,  2002. 

Par.  3.  Section  1.125-4  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (g)  to  read  as  follows: 

§1.125-4    Permitted  election  changes. 

•        «        »        *        • 

(g)  Special  requirements  relating  to 
the  Family  and  Medical  Leave 
Act.   '   *   'See  §1.125-3  for  additional 
rules. 


David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  October  9,  2001. 

Mark  Weinberger, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  01-25909  Filed  10-16-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

National  Imagery  and  Mapping  Agency 

32  CFR  Part  320 

[NIMA  Instruction  5500.7R1] 

Privacy  Act;  Implementation 

AGENCY:  National  Imagery  and  Mapping 
Agency,  DoD, 
ACTION:  Final  rule, 

summary:  The  National  Imagery  and 
Mapping  Agency  (NIMA)  is  revising  its 
existing  Privacy  Act  procedural  and 
exemption  rule.  This  rule  is  being 
adopted  as  final. 
EFFECTIVE  DATE:  October  9.  2001, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Willess.  Associate  General 
Counsel,  at  (301)  227-2953. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  previously  published 
on  August  9,  2001  at  66  FR  41811.  No 
comments  were  received. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review".The  Director  of 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense,  hereby 
determines  that  Privacy  Act  rules  for  the 
Department  of  Defense  are  not 
significant  rules.  The  rules  do  not  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy;  a 
sector  of  the  economy;  productivity; 
competition;  jobs;  the  environment; 
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public  health  or  safety;  or  State,  local, 
or  tribal  governments  or  communities: 
(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
order. 

Public  Law  96-354,  "Regulatory 
Flexibihty  Act"  (5  U.S.C.  Chapter  6). 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Etepartment  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Etepartment  of  Defense.Public  Law  96- 
511,  "Paperwork  Reduction  Act"  (44 
U.S.C.  Chapter  35). 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Etefense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Etepartment  of  Etefense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Etepartment  of  Etefense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of 
1974. Section  202,  Public  Law  104^, 
"Unfunded  Mandates  Reform  Act'. 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Etefense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Etefense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments.Executive  Order  13132, 
"Federalism'. 

The  Director  of  Administration  and 
Management.  Office  of  the  Secretary  of 
Etefense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Etepartment  of 
Etefense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  320 

Privacy. 

Accordingly,  32  CFR  part  320  is 
revised  as  follows: 


PART  320— NATIONAL  IMAGERY  AND 
MAPPING  AGENCY  PRIVACY 
PROGRAM 

Sec. 

320.1  Purpose  and  scope. 

320.2  Definitions 

320.3  Responsibilities 

320.4  Procedures  for  requesting 
information 

320.5  Disclosure  of  requested  information 

320.6  Requests  for  correction  or  amendment 
to  record 

320.7  Agency  review  of  request  for 
correction  or  amendment  of  record 

320.8  Appeal  of  initial  advers"  agency 
determination  on  correction  or 
amendment 

320.9  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

320.10  Fees 

320  11     Penalties. 
320.12     Exemptions. 

Authority:  Pub.  L  93-579,  88  Stat.  1986  (5 
U.S.C.  552a). 

§  320.1    Purpose  and  scope. 

(a)  This  part  is  published  pursuant  to 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  (hereinafter  the  "Privacy 
Act").  This  part: 

(1)  Establishes  or  advises  of  the 
procedures  whereby  an  individual  can: 

(i)  Request  notification  of  whether  the 
National  Imagery  and  Mapping  Agency 
(NIMA)  maintains  or  has  disclosed  a 
record  pertaining  to  him  in  any 
nonexempt  system  of  records, 

(ii)  Request  a  copy  or  other  access  to 
such  a  record  or  to  an  accounting  of  its 
disclosure, 

(iii)  Request  that  the  record  be 
amended  and 

(iv)  Appeal  any  initial  adverse 
determination  of  any  such  request: 

(2)  Specifies  those  systems  of  reiords 
which  the  Director,  Headquarters  NIMA 
has  determined  to  be  exempt  from  the 
procedures  established  by  this 
regulation  and  from  certain  provisions 
of  the  Privacy  Act.  NIMA  policy 
encompasses  the  safeguarding  of 
individual  privacy  from  any  misuse  of 
NIMA  records  and  the  provision  of  the 
fullest  access  practicable  to  individuals 
to  NIMA  records  concerning  them 

§  320.2    Definitions. 

As  used  in  this  part; 

(a)  Appellate  authority  (AAI  A  NIMA 
employee  who  has  been  granted 
authority  to  review  the  decision  of  the 
Initial  Etenial  Authority  (IDA)  that  has 
been  appealed  by  the  Privacy  Ar.\ 
requester  and  make  the  appeal 
determination  for  NIMA  on  the  release 
ability  of  the  records  in  question 

(b)  7ndjV;dua/.  A  living  person  who  is 
a  citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence.  The  parent  of  a  minor  or  the 


legal  guardian  of  any  individual  also 
rnav  act  on  behalf  of  an  individual. 
Corporations,  partnerships,  sole 
proprietorships,  professional  groups, 
businesses,  whether  incorporated  or 
unincorporated,  and  other  commercial 
entities  are  not  "individuals". 

(c)  Initio!  denial  authority  (IDA).  A 
NIMA  employee,  or  designee,  who  has 
been  granted  authority  to  make  an 
initial  determination  for  NIMA  that 
records  requested  in  a  Privacy  Act 
request  should  be  withheld  from 
disclosure  or  release. 

(d)  Maintain  Includes  maintain, 
collect,  use  or  disseminate. 

(e'  Persona!  information.  Information 
about  an  individual  that  identifies, 
relates  to  or  is  unique  to,  or  describes 
him  or  her;  eg  .  a  social  security 
number,  age.  military  rank,  civilian 
grade,  marital  status,  race,  or  salary, 
home/office  phone  numbers,  etc. 

(f)  Record  Anv  item,  collection,  or 
grouping  of  information,  whatever  the 
storage  media  (e.g..  paper,  electronic, 
etc.).  about  an  individual  that  is 
maintained  by  NIMA.  including,  but  not 
limited  to  education,  financial 
transactions,  medical  histor>'.  criminal 
or  employment  history,  and  that 
contains  the  individual's  name  or  the 
identifving  number,  symbol  or  other 
identifying  particulars  assigned  to  the 
individual  such  as  a  finger  or  voice 
print  or  a  photograph. 

(g)  Boiitine  use  The  disclosure  of  a 
record  outside  the  Department  of 
Defense  for  a  use  that  is  compatible  with 
the  purpose  for  which  the  information 
was  collected  and  maintained  by  the 
Department  of  Etefense.  The  routine  use 
must  bi'  included  in  the  published 
system  notice  for  the  system  of  records 
involved 

(h)  Svstem  of  records.  A  group  of 
records  under  the  control  of  NIMA  from 
which  personal  information  is  retrieved 
by  the  individual's  name  or  by  some 
identifying  number,  symbol,  or  other 
identifv'ing  particular  assigned  to  the 
individual. 

(i)  System  manger  The  NIMA  official 
who  is  responsible  for  the  operation  and 
management  of  a  system  of  records. 

§320.3    Responsibilities 

[a]  UireL:or  of  .NIM.-^. 

(1)  Implements  the  NIMA  privacy 
program. 

(2)  Itesignates  the  Director  of  the 
Public  Affairs  Office  as  the  NIMA  Initial 
Denial  Authoritv; 

(3)  Designates  the  Chief  of  Staff  as  the 
.•\ppellate  .Authority. 

(4)  Designates  the  General  Counsel  as 
the  NIM.^  Pnvacy  Act  Officer  and  the 
principal  point  of  contact  formatters 
involving  the  NIMA  privacy  program. 
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(b)  NIMA  General  Counsel: 

(1)  Oversees  systems  of  records 
maintained  throughout  NIMA. 
administered  by  Information  Services. 
This  includes  coordinating  ail  notices  of 
new  systems  of  records  and  changes  to 
existing  systems  for  publication  in  the 
Federal  Register 

(2)  Coordinates  all  denials  of  requests 
for  access  to  or  amendment  of  records. 

(3)  Assesses  and  collects  fees  for  costs 
associated  with  processing  Privacv  Act 
requests  and  approves  or  denies 
requests  for  fee  waivers.  Fees  collected 
are  forwarded  through  Financial 
Management  Directorate  to  the  U.S. 
Treasury. 

(4)  Prepares  the  annual  report  to  the 
Defense  Privacy  Office. 

(5)  Oversees  investigations  of 
allegations  bf  unauthorized 
maintenance,  disclosure,  or  destruction 
of  records. 

(6)  Conducts  or  coordinates  Privacy 
Act  training  for  NTMA  personnel  as 
needed,  including  training  for  public 
affairs  officers  and  others  who  deal  with 
the  public  and  news  media. 

(c)  NIMA  System  Managers: 

(1)  Ensure  that  all  personnel  who 
either  have  access  to  a  system  of  records 
or  who  are  engaged  in  developing  or 
supervising  procedures  for  handling 
records  in  a  system  of  records  are  aware 
of  their  responsibilities  for  protecting 
personal  information 

(2)  Prepare  notices  of  new  svstems  of 
records  and  changes  to  existing  svstems 
for  publication  in  the  Federal  Register 

(3)  Ensure  that  no  records  sub|ect  to 
this  part  are  maintained  for  which  a 
systems  notice  has  not  been  published. 

(4)  Respond  to  requests  by  individuals 
for  access,  correction,  or  amendment  to 
records  maintained  pursuant  to  the 
NIMA  privacy  program. 

(5)  Provide  recommendations  to 
General  Counsel  for  responses  to 
requests  from  individuals  for  access, 
correction,  or  amendment  to  records. 

(6)  Safeguard  records  to  ensure  that 
they  are  protected  from  unauthorized 
alteration  or  disclosure 

(7)  Dispose  of  records  in  accordance 
with  accepted  records  mana'^ement 
practices  to  prevent  inadvertent 
compromise.  Disposal  methods  such  as 
tearing,  burning,  melting,  chemical 
decomposition,  pulping,  pulverizing, 
shredding,  or  mutilation  are  considered 
adequate  if  the  personal  data  is  rendered 
unrecognizable  or  beyond 
reconstruction. 

S  320.4    Procedures  for  requesting 
information. 

(a)  Upon  request  in  person  or  by  mail 
any  individual,  as  defined  in  §  320  2, 
shall  be  informed  whether  or  not  any 


NIMA  system  of  records  contains  a 
record  pertaining  to  him. 

(b)  .^ny  individual  requesting  such 
information  in  person  may  appear  at 
NIMA  General  Counsel  Office  (refer  to 
the  NIMA  address  list  at  paragraph  (e) 
of  this  section)  or  at  the  NIM.'V  office 
thought  to  maintain  the  record  in 
question  and  shall  provide: 

(1)  Information  sufficient  to  identify 
the  record,  e.g..  the  individual's  own 
name,  date  of  birth,  place  of  birth,  and. 
if  possible,  an  indication  of  the  type  of 
record  believed  to  contain  information 
concerning  the  individual,  and 

(2)  .-Kcceptable  identification  to  verify 
the  individual's  identity,  e.g.,  driver's 
license,  employee  identification  card  or 
.Medicare  card. 

(c)  Any  individual  requesting  such 
information  bv  mail  shall  address  the 
request  to  the  Office  of  General  Counsel 
(refer  to  paragraph  (ej  of  this  section)  or 
NIM.A  office  thought  to  maintain  the 
record  in  question  and  shall  include  in 
such  request  the  following: 

(1)  Information  sufficient  to  identify 
the  record,  e.g..  the  individual's  own 
name,  date  of  birth,  place  of  birth,  and. 
if  possible,  an  indication  of  the  type  of 
record  believed  to  contain  information 
concerning  the  individual,  and 

(2)  A  notarized  statement  or  unsworn 
declaration  in  accordance  with  28 
U.S.C.  1746  to  verify  the  individual's 
identity,  if,  in  the  opinion  of  the  NIMA 
system  manager,  the  sensitivity  of  the 
material  involved  warrants. 

(d)  NIM-A  procedures  on  requests  for 
information.  Upon  receipt  of  a  request 
for  information  made  in  accordance 
with  these  regulations,  notice  of  the 
existence  or  nonexistence  of  any  records 
described  in  such  requests  will  be 
furnished  to  the  requesting  party  within 
ten  working  days  of  receipt. 

(e)  Written  requests  for  access  to 
records  should  be  .sent  to  NIMA 
Bethesda,  ATTN:  NIMA/GC.  Mail  Stop 
D-10.  4fi00  Sangamore  Road.  Bethesda. 
MD  20816-5003, 

(D  Requests  for  information  made 
under  the  Freedom  of  Information  Act 
are  processed  in  accordance  with  "DoD 
Freedom  of  information  Act  Program 
Regulation  ■  (32  CFR  part  286). 

(g)  Requests  for  personal  information 
from  the  Government  Accounting  Office 
(G.-\0)  are  processed  in  accordance  with 
DoD  Directive  7650.1  '  "GAO  Access  to 
Records". 

§  320.5    Disclosure  of  requested 
information. 

(a)  Upon  request  by  an  individual 
made  in  accordance  with  the  procedures 


'  Copies  may  be  obtained  via  Internet  at  http;// 
wiA-w.dlic.mil/whs/dirertives 


set  forth  in  this  section,  such  individual 
shall  be  granted  access  to  any  pertinent 
record  which  is  contained  in  a 
nonexempt  NIMA  system  of  records. 
However,  nothing  in  this  section  shall 
allow  an  individual  access  to  any 
information  compiled  by  NIMA  in 
reasonable  anticipation  of  a  civil  or 
criminal  action  or  proceeding. 

(b)  Procedures  for  requests  for  access 
to  records.  Any  individual  may  request 
access  to  a  pertinent  NIMA  record  in 
person  or  by  mail. 

(1)  Any  individual  making  such 
request  in  person  shall  appear  at  Office 
of  General  Counsel.  NIMA  Bethesda, 
ATTN:  NIMA/GC.  Mail  Stop  D-10,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003,  and  shall  provide  identification  to 
verify  the  individuals'  identity,  e.g.. 
driver's  license,  employee  identification 
card,  or  Medicare  card. 

(2)  Any  individual  making  a  request 
for  access  to  records  by  mail  shall 
address  such  request  to  the  Office  of 
General  Counsel,  NIMA  Bethesda, 
ATTN:  NIMA/GC,  Mail  Stop  D-10,  4600 
Sangamore  Road,  Bethesda,  MD  20816- 
5003;  and  shall  include  therein  a  signed, 
notarized  statement,  or  an  unsworn 
statement  or  declaration  in  accordance 
with  28  U.S.C.  1746,  to  verify  identity. 

(3)  Any  individual  requesting  access 
to  records  under  this  section  in  person 
may  be  accompanied  by  a  person  of  the 
individual's  own  choosing  while 
reviewing  the  record  requested.  If  an 
individual  elects  to  be  so  accompanied, 
said  individual  shall  give  notice  of  such 
election  in  the  request  and  shall  provide 
a  written  statement  authorizing 
disclosure  of  the  record  in  the  presence 
of  the  accompanying  person.  Failure  to 
so  notify  NIMA  in  a  request  for  access 
shall  be  deemed  to  be  a  decision  by  the 
individual  not  to  be  accompanied. 

(c)  NIMA  determination  of  requests 
for  access. 

(1)  Upon  receipt  of  a  request  made  in 
accordance  with  this  section,  the  NIMA 
Office  of  General  Counsel  or  NIMA 
office  having  responsibility  for 
maintenance  of  the  record  in  question 
shall  release  the  record,  or  refer  it  to  an 
Initial  Denial  Authority,  who  shall: 

(i)  Determine  whether  such  request 
shall  be  granted. 

(ii)  MaKe  sucn  determination  and 
provide  notification  within  30  working 
days  after  receipt  of  such  request. 

(iii)  Notify  the  individual  that  fees  for 
reproducing  copies  of  records  will  be 
assessed  and  should  be  remitted  before 
the  copies  may  be  delivered.  Fee 
schedule  and  rules  for  assessing  fees  are 
contained  in  §320.9. 

(iv)  Requests  for  access  to  personal 
records  may  be  denied  only  by  an 
agency  official  authorized  to  act  as  an 
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Initial  Denial  Authority  or  Final  Denial 
Authority,  after  coordination  with  the 
Office  of  General  Counsel. 

(2)  If  access  to  a  record  is  denied 
because  such  information  has  been 
compiled  by  NIMA  in  reasonable 
anticipation  of  a  civil  or  criminal  action 
or  proceeding,  the  individual  will  be 
notified  of  such  determination  and  his 
right  to  judicial  appeal  under  5  U.S.C. 
552a(g). 

(d)  Manner  of  providing  access. 

(1)  If  access  is  granted,  the  individual 
making  the  request  shall  notify  NIMA 
whether  the  records  requested  are  to  be 
copied  and  mailed. 

(2)  If  the  records  are  to  be  made 
available  for  personal  inspection  the 
individual  shall  arrange  for  a  mutually 
agreeable  time  and  place  for  inspection 
of  the  record.  NIMA  reserves  the  right 
to  require  the  presence  of  a  NIMA 
officer  or  employee  during  personal 
inspection  of  any  record  pursuant  to 
this  section  and  to  request  of  the 
individual  that  a  signed 
acknowledgment  of  the  fact  be  provided 
that  access  to  the  record  in  question  was 
granted  by  NIMA. 

§  320.6    Request  for  correction  or 
amendment  to  record. 

(a)  Any  individual  may  request 
amendment  of  a  record  pertaining  to 
said  individual. 

(b)  After  inspection  of  a  pertinent 
record,  the  individurl  may  file  a  request 
in  writing  with  the  NIMA  Office  of 
General  Counsel  for  amendment.  Such 
requests  shall  specify  the  particular 
portions  of  the  record  to  be  amended, 
the  desired  amendments  and  the 
reasons,  supported  by  documentary 
proof,  if  available. 

§  320.7    Agency  review  of  request  for 
correction  or  amendment  of  record. 

(a)  Not  later  than  10  working  days 
after  receipt  of  a  request  to  amend  a 
record,  in  whole  or  in  part,  the  NIMA 
Office  of  General  Counsel,  or  NIMA 
office  having  responsibility  for 
maintenance  of  tlie  record  in  question, 
shall  correct  any  portion  of  the  record 
which  the  individual  demonstrates  is 
not  accurate,  relevant,  timely  or 
complete,  and  thereafter  either  inform 
the  individual  of  such  correction  or 
process  the  request  for  denial. 

(b)  Denials  of  requests  for  amendment 
of  a  record  will  be  made  only  by  an 
agency  official  authorized  to  act  as  an 
Initial  Denial  Authority,  after 
coordination  with  the  Office  of  General 
Counsel.  The  denial  letter  will  inform 
the  individual  of  the  denial  to  amend 
the  record  setting  forth  the  reasons 
therefor  and  notifying  the  individual  of 
his  right  to  appeal  the  decision  to 
NIMA. 


(c)  Any  person  or  other  agency  to 
whom  the  record  has  been  previousU 
disclosed  shall  be  informed  of  any 
correction  or  notation  of  dispute  with 
respect  to  such  records 

(d)  These  provisions  for  amending 
records  are  not  intended  to  permit  the 
alteration  of  evidence  previously 
presented  during  any  administrative  or 
quasi-judicial  proceeding,  such  as  an 
employee  grievance  case.  Any  changes 
in  such  records  should  be  made  onlv 
through  the  established  procedures  for 
such  cases.  Further,  these  provisions  are 
not  designed  to  permit  collateral  attack 
upon  what  has  already  been  the  subject 
of  an  administrative  or  quasi-judicial 
action.  For  example,  an  individual  may 
not  use  this  procedure  to  challenge  the 
final  decision  on  a  grievance,  hut  the 
individual  would  be  able  to  challenge 
the  fact  that  such  action  has  been 
incorrectly  recorded  in  his  file 

§  320.8    Appeal  of  Initial  adverse  agency 
determination  on  correction  or  amendment. 

(a)  An  individual  whose  request  for 
amendment  of  a  record  pertaining  to 
him  may  further  request  a  review  of 
such  determination  in  accordance  with 
this  section. 

(b)  Not  later  than  30  working  days 
following  receipt  of  notification  of 
denial  to  amend,  an  individual  may  file 
an  appeal  of  such  decision  with  NIM.\ 
The  appeal  shall  be  in  writing,  mailed 
or  delivered  to  NIMA,  ATTN:  Mail  Stop 
D-10.  4600  Sangamore  Road,  Bethesda. 
MD  20816-5003.  The  appeal  must 
identify  the  records  involved,  indicate 
the  dates  of  the  request  and  adverse 
determination,  and  indicate  the  express 
basis  for  that  determination  In  addition 
the  letter  of  appeal  shall  state  briefly 
and  succinctly  the  reasons  why  the 
adverse  determination  should  be 
reversed. 

(c)  Upon  appeal  from  a  denial  to 
amend  a  record  the  NIMA  Appellate 
Authority  or  designee  shall  make  a 
determination  whether  to  amend  the 
record  and  must  notify  the  individual  of 
that  determination  by  mail,  not  later 
than  in  working  days  after  receipt  of 
such  appeal,  unless  extended  pursuant 
to  paragraph  (d)  of  this  section. 

(1)  The  Appellate  Authority  or 
designee  shall  also  notify  the  individual 
of  the  provisions  of  the  Privacy  Act  of 
1974  regarding  judicial  review  of  the 
NIMA  Appellate  Authority's 
determination, 

(2)  If  on  appeal  the  denial  to  amend 
the  record  is  upheld,  the  individual 
shall  be  permitted  to  file  a  statement 
setting  forth  the  reasons  for 
disagreement  with  the  Appellate 
Authority's  determination  and  such 


statement  shall  he  appended  to  the 
rei:ord  m  question 

(d)  The  Appellate  Authority  or 
designee  mav  exiend  up  to  30  days  the 
time  period  in  which  to  make  a 
detpnnmation  on  an  appeal  from  denial 
to  amend  a  record  for  the  reason  that  a 
fair  and  equitable  review  cannot  be 
completed  within  the  prescribed  time 
period 

§  320.S    Disclosure  ot  record  to  person 
other  than  the  Individual  to  whom  il 
pertains. 

(a)  No  offi'  er  or  employee  of  NI\!A 
will  disclose  an>  record  which  is 
lontamed  in  a  system  of  records,  by  any 
means  of  communication  to  any  person 
or  agency  within  or  outside  the 
Department  of  Defense  without  the 
request  or  consent  of  the  ind!\'idual  to 
whom  the  record  pertains,  except  as 
described  in  to  32  CFR  310.41; 
.^ppendlx  C  to  part  310  of  this  chapter: 
and'or  a  NIM.^  Pnvacv  Acl  system  of 
records  notice 

(b)  Anv  such  rei..ord  m;i\  be  aisciosed 
to  anv  person  or  other  agency  only  upon 
written  request,  of  the  individual  to 
whom  the  record  pertains, 

111  In  the  absence  of  a  written  consent 
from  the  individual  to  whom  the  record 
pertains,  such  record  may  be  disclosed 
only  provided  such  disclosure  is: 

(i)  To  those  officers  and  employees  of 
the  DoD  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 

12)  Required  under  the  Freedom  of 
Information  Act  (32  CFR  part  286). 

13)  For  a  routine  use  established 
within  the  system  of  records  notice. 

(4)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13. 

(5)  To  a  recipient  who  has  provided 
the  NIM.'K  with  adequate  advance 
written  assurance  that  the  record  will  be 
used  soleiv  as  a  statistical  research  or 
reporting  rei  ord  and  the  record  is 
transferred  in  a  form  that  is  not 
individuallv  identifiable  and  will  not  be 
used  to  niakt'  anv  decisions  about  the 
rights,  benefits  or  entitlements  of  an 
individual. 

(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  US  Government  or  for  evaluation 
bv  the  Administrator  of  the  General 
Services  Administration  or  his  designee 
to  determine  whether  the  record  has 
such  value. 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  US.  for  a  civil  or  criminal  law 
enforcement  activity  authorized  by  law. 
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provided  the  head  of  the  agency  or 
instrumentality  has  made  a  prior  written 
request  to  the  Director,  NIMA  specifying 
the  particular  record  and  the  law 
enforcement  activity  for  which  it  is 
sought. 

(8)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual,  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual. 

(9)  To  either  house  of  Congress,  and, 
to  the  extent  of  the  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  or  joint  committee  of 
Congress. 

(10)  To  the  Comptroller  General  or 
any  of  his  authorized  representatives  in 
the  course  of  the  performance  of  the 
duties  of  the  GAO. 

(11)  Under  an  order  of  a  court  of 
competent  jurisdiction. 

(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3711(f)  of 
title  31. 

(d)  Except  for  disclosures  made 
pursuant  to  paragraphs  (c)(1)  and  (2)  of 
this  section,  an  accurate  accounting  will 
be  kept  of  the  data,  nature  and  purpose 
of  each  disclosure  of  a  record  to  any 
person  or  agency,  and  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  was  made.  The 
accounting  of  disclosures  will  be  made 
available  for  review  by  the  subject  of  a 
record  at  his  request  except  for 
disclosures  made  pursuant  to  paragraph 
(c)(7)  of  this  section.  If  an  accounting  of 
disclosure  has  been  made,  any  person  or 
agency  contained  therein  will  be 
informed  of  any  correction  or  notation 
of  dispute  made  pursuant  to  section 
320.6  of  this  part. 

§320.10    Fee*.  ' 

Individuals  may  request  copies  for 
retention  of  any  documents  to  which 
they  are  granted  access  to  NIMA  records 
pertaining  to  them.  Requesters  will  not 
be  charged  for  the  first  copy  of  any 
records  provided;  however,  duplicate 
copies  will  require  a  charge  to  cover 
costs  of  reproduction.  Such  charges  will 
be  computed  in  accordance  with  32  CFR 
part  310.  I 

$320.11    Penalttes. 

The  Privacy  Act  of  1974  (5  U.S.C. 
552a(i)(3))  makes  it  a  misdemeanor 
subject  to  a  maximum  fine  of  S5,000,  to 
knowingly  and  willfully  request  or 
obtain  any  record  concerning  an 
individual  under  false  pretenses.  The 
Act  also  establishes  similar  penalties  for 
violations  by  MIMA  employees  of  the 
Act  or  regulations  established 
thereunder. 


§320.12    Exemptions. 

(a)  Exempt  systems  of  record.  All 
systems  of  records  maintained  by  the 
.NIMA  and  its  components  shall  be 
exempt  from  the  requirements  of  5 
U.S.C.  5.52a(d)  pursuant  to  5  U.S.C. 
552a(k)(l)  to  the  extent  that  the  system 
contains  any  information  properly 
classified  under  Executive  Order  12958 
and  that  is  required  by  Executive  Order 
to  be  withheld  in  the  interest  of  national 
defense  or  foreign  policy.  This 
exemption  is  applicable  to  parts  of  all 
systems  of  records,  including  those  not 
otherwise  specifically  designated  for 
exemptions  herein,  which  contain 
isolated  items  of  properly  classified 
information. 

(b)  [Reserved]. 

Dated  October  11.  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Begister Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  01-26072  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-01-182] 
RIN2115-AE47 

Drawbridge  Operation 
Regulations:Hutchinson  River, 
Eastchester  Creek,  NY 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  that  govern  the 
operation  of  the  Pelham  Parkway 
Bridge,  mile  0.4,  across  the  Hutchinson 
River  in  New  York.  This  temporary  rule, 
in  effect  from  November  15,  2001 
through  May  12,  2002,  requires  the 
bridge  to  open  on  signal,  after  a  one- 
hour  advance  notice  is  given,  between  7 
a.m.  and  5  p.m.,  Monday  through 
Friday.  This  action  is  necessary  to 
facilitate  the  safe  removal  of 
construction  workers  and  equipment 
from  the  moveable  bridge  structure  at 
times  when  the  bridge  must  open  for 
vessel  traffic. 

DATES:  This  temporary  final  rule  is 
effective  from  November  15,  2001 
through  May  12,  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts  02110,  7 


a.m.  to  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Schmied,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  Notice 
of  proposed  rulemaking  in  the  Federal 
Register. 

This  closure  is  not  expected  to  have 
any  significant  impact  on  navigation 
because  vessel  traffic  on  the  Hutchinson 
River  is  mostly  commercial  vessels  that 
must  schedule  their  transits  at  or  near 
high  tide.  The  commercial  vessels  that 
require  openings  normally  call  the 
bridge  in  advance  when  scheduling 
their  transits.  The  Coast  Guard  and  the 
bridge  owner  contacted  all  the 
commercial  waterway  users  and 
facilities  and  it  was  determined  as  a 
result  of  that  coordination  that  the  one- 
hour  advance  requirement  would  not 
adversely  effect  any  existing  waterway 
operators  since  they  call  the  bridge  in 
advance  of  requested  openings 
normally. 

Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  facilitate  necessary  electrical 
and  mechanical  maintenance  at  the 
bridge  to  insure  the  continued  safe 
reliable  operation  of  the  bridge. 

Background  and  Purpose 

The  Pelham  Parkway  Bridge  has  a 
vertical  clearance  of  13  feet  at  mean 
high  water  and  20  feet  at  mean  low 
water  in  the  closed  position.  The 
current  operating  regulations  for  the 
bridge,  listed  at  33  CFR  117.793,  require 
the  bridge  to  open  on  signal  at  all  times. 

The  bridge  owner.  New  York  City 
Department  of  Transportation 
(NYCDOT),  requested  a  temporary 
change  to  the  operating  regulations 
governing  the  Pelham  Parkway  Bridge  to 
facilitate  the  safe  evacuation  of 
construction  workers  and  equipment 
from  the  bridge  when  the  bridge  is 
required  to  open  for  vessel  traffic.  This 
temporary  final  rule  will  require  a  one- 
hour  advance  notice  for  openings,  7  a.m. 
to  5  p.m.,  Monday  through  Friday,  from 
November  15,  2001  through  May  12, 
2002.  The  Coast  Guard  believes  this 
temporary  change  to  the  drawbridge 
operation  regulations  is  reasonable  and 
will  meet  the  present  needs  of 
navigation  based  upon  coordination 
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with  the  operators  that  use  this 
waterway. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulaton,'  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of   • 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge  will 
continue  to  open  at  all  times  for  vessel 
traffic  after  a  one-hour  advance  notice  is 
given. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  temporary  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  goverrunental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  will  continue  to  open  for 
vessel  traffic  at  all  times  after  a  one-hour 
advance  notice  is  given. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
Section  2.B.2.,  Figure  2-1,  paragraph 


(32)(e),  of  Commandant  Instruction 
M16475.1C,  this  temporary  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbrici^je 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment 
A  wTitten  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
temporary  final  nile. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulator>'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  1 1 7 
continues  to  read  as  follows: 

Authority:  33U,SC  499.  49  CFR  146.  33 
CFR  1.05-l(g);  section  117  255  also  issued 
under  the  authority  of  Pub  L,  102-587,  108 
Stat  5039 

2.  From  November  15,  2001,  through 
May  12,  2002,  §  117.T793  is  temporarily 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 


S117.T793 
Creek). 


Hutchinson  River  (Eastchester 


(d)  The  Felhani  Parkwav  Bridge,  mile 
0.4,  shall  open  on  signal;  except  that, 


from  7  am,  to  5  p  m  .  Monday  through 
Friday,  the  draw  shall  open  on  signal 
after  at  least  a  one-hour  advance  notice 
IS  given  bv  calling  the  number  posted  at 
the  bridge. 

Dated:  October  3,  2001. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
:FR  Doc  01-26151  Filed  10-1&-01;  8:45  ami 

BILUNG  CODE  4910-1&-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD01-01-157] 

Drawbridge  Operation  Regulations: 
Harlem  River,  NY 

agency:  Coast  Cuara.  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbndge  operation 
regulations  for  the  Macombs  Dam 
Bridge,  mile  3  2,  across  the  Harlem 
River  in  New  York  City  New  York.  This 
deviation  from  the  regulations  will 
allow  the  bridge  to  remain  in  the  closed 
position  from  November  1.  2001 
through  December  30,  2001.  This 
temporarv  deviation  is  necessary  to 
facilitate  necessary  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
November  1.  21)01  through  December 
30, 2001 

FOR  FURTHER  INFORMATION  CONTACT:  foe 
,\rca.  Project  Officer.  First  Coast  Guard 
District,  at  (212!  6fi8-:-165. 
SUPPLEMENTARY  INFORMATION: 

The  Macomhs  Dam  F^ridge,  mile  3.2, 
across  the  Harlem  Rive^  has  a  vertical 
clearance  m  the  closed  position  of  27 
feet  at  mean  high  water  and  32  feet  at 
mean  low  water  The  existing 
drawbridge  operating  regulations  at  33 
CFR  117,789  require  the  bridge  to  open 
on  signal  from  10  a.m.  to  5  p.m.  if  at 
least  a  four-hour  notice  is  given. 

The  bridge  owner.  The  New  York  City 
Department  of  Transportation 
(NYCDOT),  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  scheduled 
maintenance,  replacement  of  structural 
steel  and  the  bridge  roadway  deck. 

This  deviation  to  the  operating 
regulations  will  allow  the  bridge  to 
remain  in  the  closed  position  from 
November  1,  2001  through  December 
30, 2001. 


I 
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This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated  October  3,  2001 

G.N.  Naccara, 

Rear  Admiml.  L'  S  Coast  Guard.  Commander. 
First  Coast  Guard  District. 

(FR  Doc.  01-26150  Filed  10-16-01;  8  45  am] 

BILUNG  CODE  491&-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFR  Part  117 

[CGD08-01-003] 

RIN2115-AE47 

Drawbridge  Operating  Regulation; 
Terrebonne  Bayou,  LA 

agency:  Coast  Guard,  DOT 
ACTION:  Final  Rule. 


SUMMARY:  The  Coast  Guard  is  changing 
the  operating  schedule  for  the  Howard 
Avenue  bridge  across  Terrebonne 
Bayou,  mile  35.0,  at  Houma,  Terrebonne 
Parish,  LA.  The  rule  establishes  the 
same  operating  schedule  for  this  bridge 
as  the  Daigleville  Bridge,  mile  35,5.  to. 
facilitate  the  flow  of  vehicular  traffic 
during  rush  hours  while  still  meeting 
the  reasonable  needs  of  navigation.  The 
new  schedule  will  provide  a  safe, 
continuous  vessel  passage  through  the 
draws.  This  action  is  expected  to  relieve 
the  bridge  owner  from  the  requirement 
to  separately  man  each  bridge  bv  using 
roving  drawtenders  to  operate  the 
bridges  when  necessary. 

DATES:  This  nile  is  effective  November 
16, 2001. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building.  Room 
1313,  501  Magazine  Street,  .New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
David  Frank.  Bridge  Administration 
Branch,  Commander  (obc).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396. 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  on  March  19.  2001 
(66  FR  15373),  The  proposed  rule  would 
have  permitted  the  draws  of  the  S3087 
bridge,  the  Howard  .Avenue  bridge,  and 
the  Daigleville  bridge  to  open  on  signal 
if  at  least  four  hours  notice  were  given, 
except  that,  the  draw  need  not  open  for 
the  passage  of  vessels  Monday  through 
Friday,  except  Federal  holidays,  from  6 
a.m.  to  8  a.m.  and  4  p.m.  to  6  p.m. 

Two  letters  were  received  in  response 
to  the  public  notice.  The  Louisiana 
Department  of  Agriculture  offered  no 
comments.  Mr.  Richard  Block  of  the 
Gulf  Coast  Mariners  Association  stated 
that  the  changes  requested  would 
adversely  impact  commercial  businesses 
and  commercial  vessel  traffic  in  the 
area.  Comments  received  prompted  the 
Coast  Guard  to  reevaluate  the  proposal. 
The  response  letters  were  forwarded  to 
the  Louisiana  Department  of 
Transportation  and  Development 
(LDOTD)  for  their  reevaluation. 

LDOTD  responded  to  the  Coast  Guard 
with  a  new  proposal.  They  determined 
that  the  special  operating  regulations  for 
the  S3Q87  bridge  and  the  Daigleville 
bridge  would  remain  unchanged  and 
they  would  only  request  a  change  to  the 
operation  of  the  Howard  Avenue  Bridge. 
They  requested  that  the  Howard  Avenue 
bridge  be  operated  on  the  same  schedule 
as  the  Daigleville  bridge  which  is  0.5 
miles  upstream  of  the  Howard  Avenue 
bridge. 

The  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
July  12.  2001  (66  FR  36525).  The 
proposed  rule  would  place  this  bridge 
on  the  same  operating  schedule  as  the 
Daigleville  Bridge,  mile  35.5,  to 
facilitate  the  flow  of  vehicular  traffic 
during  nish  hours  while  still  meeting 
the  reasonable  needs  of  navigation. 

Background  and  Purpose 

The  S3087  Bridge,  mile  33.9.  the 
nevvlv  constructed  Howard  Avenue 
Bridge,  mile  35.0,  and  the  Daigleville 
Bridge,  mile  35.5  all  lie  within  a  1.6 
mile  section  on  Terrebonne  Bayou. 
These  three  bridges  are  currently  on 
three  different  operating  schedules, 
which  requires  the  owner  to  man  them 
at  various  times.  Due  to  the  close 
proximity  of  the  bridges  to  one  another 
and  the  low  volume  of  waterway  traffic, 
the  Department  of  Transportation  and 
Development  (DOTD)  for  the  State  of 
Louisiana  has  requested  that  the  Coast 
Guard  revise  the  regulations.  33  CFR 
117  505  governs  the  S3087  and 
Daigleville  Bridges.  DOTD  wanted  to 
include  the  Howard  Avenue  Bridge  in  a 


new  regulation  placing  all  three  bridges 
under  the  same  operating  schedule. 
Currently,  the  Howard  Avenue  Bridge 
opens  on  signal  at  any  time  for  the 
passage  of  vessels.  Due  to  a  comment  in 
response  to  the  NPRM,  DOTD  revised 
their  request  to  have  the  Howard 
Avenue  bridge  placed  on  the  same 
schedule  as  the  Daigleville  bridge.  The 
SR  3087  bridge  will  remain  on  its 
existing  schedule. 

Discussion  of  Comments  and  Changes 

Two  responses  were  received  for  the 
NTRM.  One  response  was  received  from 
the  Supplemental  Notice  of  Proposed 
Rulemaking.  The  National  Marine 
Fisheries  Service  offered  no  comments. 
No  public  hearing  was  requested,  none 
was  held  and  no  changes  have  been 
incorporated  into  the  Final  Rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  rule  allows  commercial  fishing 
vessels  ample  opportunity  to  transit  this 
waterway  before  and  after  the  peak 
vehicular  traffic  period  that  occurs 
between  7  a.m.  and  8:30  a.m.  and  4:30 
p.m.  and  6  p.m.  according  to  the  vehicle 
traffic  surveys. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
considers  whether  this  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  the  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121, 
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we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Collection  of  Information 

This  rule  would  call  for  no  new- 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  would  not 
have  implications  for  federalism  under 
that  Order.  No  comments  were  received 
with  regards  to  federalism  during  the 
NPRM  or  SNPRM  comment  periods. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
goverrmient  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate.  No  comments  were  received 
with  regards  to  unfunded  mandates 
during  the  NPRM  or  SNPRM  comment 
periods. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights.  No  comments  were  received 
with  regards  to  the  taking  of  private 
property  during  the  NPRM  or  SNPRM 
comment  periods. 

Civil  Justice  Reform 

This  rule  meets  appHcable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden.  No  comments  were 
received  with  regards  to  the  taking  of 
private  property  during  the  NPRM  or 
SNPRM  comment  periods. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  bv  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that. 
under  figure  2-1.  paragraph  (32)(e),  of 
Commandant  Instruction  M1647.')  ID, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation 
Bridge  Administration  Program  actions 
that  can  be  categorically  excluded 
include  promulgation  of  operating 
regulations  or  procedures  for 
drawbridges.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  1 1 7 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  Part  1 1 " 
continues  to  read  as  follows: 

Authority:  33  f  S  C  499;  49  CFR  1  46.  33 

CFR  l-05-l(g];  section  117  255  also  issued 
under  the  authority  of  Pub  L   102-587,  106 
Stat.  5039. 

2.  In  §  117,505.  paragraph  (d)  is 
revised  to  read  as  follows: 


§  117. 505     Terrebonne  Bayou 

*  *  *  *  • 

(d)  The  draws  of  the  Howard  Avenue 
bridge,  mile  35.0,  and  the  Daigleville 
bridge,  mile  35.5,  at  Houma,  shall  open 
on  signal;  except  that,  the  draws  need 
not  open  for  the  passage  of  vessels 
Monday  through  Friday,  except 
holidays  from  7  a.m.  to  8:30  a.m.  and 
4:30  p.m.  to  6  p.m.  From  10  p.m.  to  6 
a.m.,  the  draws  shall  open  on  signal  if 
at  least  four  hours  notice  is  given. 
*        *        •        •        * 

Dated:  October  5.  2001. 
Roy  I.  Ca.<ito, 

Pear  Admiral.  VS.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
IFR  Doc  01-26149  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-01-180] 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Harlem  River,  Newtown  Creek,  NY 

agency:  Coast  Guard.  DOT 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 

establishing  a  temporary  final  rule 
governing  the  operation  of  the  Willis 
.•\\enue  Bridge,  mile  1.5,  and  the 
Madison  Avenue  Bridge,  mile  2.3.  both 
across  the  Harlem  River,  and  the  Pulaski 
Bridge,  mile  0.6.  across  Newtown  Creek 
in  New  York  City.  New  York.  This 
teniporarv  final  rule  allows  the  bridge 
owner  to  (lose  the  above  three  bridges 
oil  November  4,  2001.  as  follows:  Willis 
A\  enue  and  Madison  Avenue  bridges 
from  10  a.m.  to  5  p.m.  and  the  Pulaski 
Bridge  from  8.30  a.m.  to  3  p.m.  This 
action  is  necessary  to  facilitate  pubfic 
safetv  during  the  running  of  the  New 
York  City  Marathon. 
DATES:  This  temporary  final  rule  is 
effective  on  November  4.  2001. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  Distru  t  Office,  408  Atlantic 
.Avenue.  Boston,  Massachusetts  02110,  7 
am  to  3  p  ni    Monday  through  Friday, 
except  Federal  holidavs.  The  telephone 
number  is  (PTl  --3-8364 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
loe  Schmied.  Project  Officer.  First  Coast 
Guard  Distru  t,  at  (2121668-7165. 
SUPPLEMENTARY  INFORMATION. 


52688        Federal  Register/ Vol.  66.  No.  201  /  Wednesday.  October  17,  2001 /Rules  and  Regulations 


Regulatory  History  | 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publication  m 
the  Federal  Register.  Conclusive 
information  about  the  New  York  City 
Marathon  was  not  provided  to  the  Coast 
Guard  until  September  10,  2001,  making 
it  impossible  to  draft  or  publish  a  NPRM 
or  a  final  rule  30  days  in  advance  of  its 
effective  date.  This  closure  is  not 
expected  to  have  a  significant  impact  on 
navigation  because  vessel  traffic  on  the 
Harlem  River  and  Newtown  Creek  is 
mostly  commercial  vessels  that 
normally  pass  under  the  draws  without 
openings.  The  commercial  vessels  that 
do  require  openings  are  work  barges  that 
do  not  operate  on  Sundays. 

Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contran,'  to  the  public 
interest  since  immediate  action  is 
needed  to  close  the  bridge  in  order  to 
provide  for  public  safety  and  the  safety 
of  marathon  participants. 

Background  and  Purpose 

The  Willis  Avenue  Bridge,  mile  1.5, 
across  the  Harlem  River  has  a  vertical 
clearance  of  24  feet  at  mean  high  water 
(MHW)  and  30  feet  at  mean  low  water 
(MLVV)  in  the  closed  position.  The 
Madison  Avenue  Bridge,  mile  2.3, 
across  the  Harlem  River  has  a  vertical 
clearance  of  25  feet  at  MHW  and  29  feet 
at  MLW  in  the  closed  position.  The 
Pulaski  Bridge  across  Newtown  Creek, 
mile  0.6,  has  a  vertical  clearance  of  39 
feet  at  MHW  and  43  feet  at  MLW  in  the 
closed  position 

The  current  operating  regulations  for 
the  Willis  Avenue  and  Madison  Avenue 
bridges,  listed  at  33  CFR  11 7.789(c). 
require  the  bridges  to  open  on  signal 
from  10  a.m.  to  5  p.m..  if  at  least  four- 
hours  notice  is  given.  The  current 
operating  regulations  for  the  Pulaski 
Bridge  listed  at  117, 801(g)  require  it  to 
open  on  signal  if  at  least  a  two-hour 
advance  notice  is  given 

The  bridge  owner,  New  York  City 
Department  of  Transportation 
(NYCDOT),  requested  a  temporary 
change  to  the  operating  regulations 
governing  the  Willis  Avenue  Bridge,  the 
Madison  .Avenue  Bridge,  and  the 
Pulaski  Bridge,  to  allow  the  bridges  to 
remain  in  the  closed  position  at 
different  times  on  .November  4,  2U01,  to 
facilitate  the  running  of  the  New  York 
City  Marathon.  Vessels  that  can  pass 
under  the  bridges  without  bridge 
openings  may  do  so  at  all  times  during 
these  bridge  closures. 


Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory- 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  IS  unnecessarv'.  This  conclusion  is 
based  on  the  fact  that  the  requested 
closures  are  of  short  duration  and  on 
Sunday  when  there  have  been  few 
requests  to  open  these  bridges. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered' 
whether  this  temporary  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  closures  are  of  short  duration 
and  on  Sunday  when  there  have  been 
few  requests  to  open  these  bridges. 

Collection  of  Information 

This  temporary  final  rule  does  not 

provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment. 

Environment 

The  Coast  Ciuard  considered  the 
environmental  impact  of  this  temporarv 
final  rule  and  concluded  that,  under 
Section  2  B  2  ,  Figure  2-1,  paragraph 
(32)(e),  of  Commandant  Instruction 
M16475.1C,  this  temporary  final  rule  is 
categoricallv  excluded  from  further 


environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  nave 
determined  that  It  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05- Kg);  section  117. 2S5  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039, 

2.  On  November  4,  2001,  from  10  a.m. 
to  5  p.m.,  in  §  117.789  paragraph  (c)  is 
temporarily  suspended  and  a  new_ 
paragraph  (g)  is  added  to  read  as 
follows: 

§117.789    Harlem  River. 

•         «         •         »         * 

(g)  The  draws  of  the  bridges  at  103rd 
Street,  mile  0.0,  3rd  Avenue,  mile  1.9. 
145th  Street,  mile  2,8,  Macombs  Dam, 
mile  3.2,  207th  Street,  mile  6,0.  and  the 
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two  Broadway  Bridges,  mile  6.8,  shall 
open  on  signal  if  at  least  four-hours 
notice  is  given  to  the  New  York  City 
Highway  Radio  (Hotline)  Room.  The 
Willis  Avenue  Bridge,  mile  1.5,  and 
Madison  Avenue  Bridge,  mile  2.3,  need 
not  open  for  vessel  traffic. 

3.  On  November  4,  2001.  from  8:30 
a.m.  to  3  p.m..  §117.801  (g)  is 
temporarily  suspended  and  a  new- 
paragraph  (h)  is  added  to  read  as 
follows: 

§  1 17.801     Newtown  Creek,  Dutch  Kills, 
English  Kills,  and  their  tributaries. 

*  *  •  *  ♦ 

(h)  The  draw  of  the  Pulaski  Bridge, 
mile  0.6,  across  Newtown  Creek,  need 
not  open  for  vessel  traffic.  The 
Greenpoint  Avenue  Bridge,  mile  1.3, 
across  New^town  Creek  between 
Brooklyn  and  Queens,  shall  open  on 
signal  if  at  least  a  two-hour  advance 
notice  is  given  to  the  New  York  City 
Department  of  Transportation 
(NYCDOT)  Radio  Hotline  or  NYCDOT 
Bridge  Operations  Office. 

Dated:  October  5.  2001. 
G.N.  Naccara. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

First  Coast  Guard  District. 

IFR  Doc  01-26152  Filed  10-1&-01.  8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-01-037] 

Drawbridge  Operating  Regulation; 
Inner  Hart>or  Navigation  Canal,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander.  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  46  (St. 
Claude  Avenue)  bridge  across  the  Inner 
Harbor  Navigation  Canal,  mile  0.5 
(GIVVW  mile  6.2  East  of  Harvey  Lock)  in 
New  Orleans,  Orleans  Parish,  Louisiana. 
This  deviation  allows  the  Board  of 
Commissioners  of  the  Port  of  New 
Orleans  to  close  the  bridge  to  navigation 
from  6  a.m.  until  midnight  on  Saturday. 
October  27,  2001.  This  temporary 
deviation  is  issued  to  allow  for  the 
repair  of  the  riverside  operating  stmt 
guide  of  the  bridge. 
DATES:  This  deviation  is  effective  from 
6  a.m.  until  midnight  on  Saturday. 
October  27.  2001. 


ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  m  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch. 
Commander  (ob).  501  Magazine  Street. 
New  Orleans,  Louisiana.  70130-3396. 
The  Bridge  Administration  Brant;h 
maintains  the  public  docket  for  th,"^ 
temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  BridgeAdministration 
Branch,  telephone  (504)  58S-29fi.S 
SUPPLEMENTARY  INFORMATION:  The  St. 
Claude  Avenue  bascule  bridge  across 
the  Inner  Harbor  Navigation  Canal,  miie 
0.5  (GIWW  mile  6.2  East  of  Har\ey 
Lock)  in  New  Orleans.  Orleans  Parish 
Louisiana,  has  a  vertical  clearance  of  l 
foot  above  high  water  in  the  c  losed-to- 
navigation  position  and  unlimited  in  the 
open-to-navigation  position.  Navigation 
on  the  waterway  consists  mainly  of  tugs 
with  tows  and  some  ships.  The  bridge 
owTier  requested  a  temporary  deviation 
from  the  normal  operation  of  the 
drawbridge  in  order  to  accommodate 
repair  work  on  the  bridge.  These  ^epa]r•^ 
are  necessary  for  the  continued 
operation  of  the  bridge 

This  deviation  allows  the  draw  oi  the 
St.  Claude  .Avenue  bascule  bridge  across 
the  Inner  Harbor  Navigation  Canal,  mile 
0.5  (GIWW  mile  6,2  East  of  Har\'ev 
Lock),  to  remain  closed  to  navigation 
from  6  a.m.  until  midnight  on  Saturday, 
October  27.  2001 

Dated:  Octot>er  5.  2001. 
Roy  J.  Casto. 

Rear  Admiral.  U.  S.  Coast  Guard.  Commander 
Eighth  Coast  Guard  District 
(FR  Doc  01-26163  Filed  10-1&-01.  8:45  ami 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Jacksonville-01-1101 

RIN2115-AA97 

Security  Zones;  Port  o1  Jacksonville 
and  Port  Canaveral,  FL 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Temporan.-  final  rule, 

SUMMARY:  The  Coast  Guard  is 
establishing  moving  and  fixed  security 
zones  100  vards  around  all  tank  vessels, 
passenger  vessels  and  militarv  pre- 
positioned  ships  when  these  vessels 
enter,  are  moored  in.  or  depart  the  Ports 
of  Jacksonville  or  Canaveral  These 
securitv  zones  are  needed  for  national 
security  reasons  to  protect  the  public 


and  ports  from  potential  subversive  acts. 
Entr>-  into  these  zones  is  prohibited, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Jacksonville,  Florida 
or  his  designated  representative. 
DATES:  This  regulation  becomes 
efftM  live  at  11:59  p.m.  on  October  3. 
200  1  and  will  terminate  at  11:59  p.m.  on 
lane  l,i,  2002, 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
ICOTP  Jacksonville  01-110]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Jacksonville,  7820 
■Arlington  Expressway.  Suite  400, 
lacksonviUe,  FL  32211,  between  7:30 
am  and  4  p  m  Monday  through  Friday, 
exi  ept  Federal  holidav; 
FOR  FURTHER  INFORMATION  CONTACT: 
l,T(jg)  Brian  G.  Knapp,  Coast  Guard 
Marine  Safety  Office  Jacksonville,  at 
(904) 232-2957 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

.\  notice  of  proposed  rulemaking 
iNFRMt  for  this  regulation  was  not 
pih.i'^h.d   '  n  ;>' 5U.S.C.  553(b)(B).the 
Coas;  Guaru  iiiids  that  good  cause  exists 
for  not  publishing  an  NPRM  Publishing 
an  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  For  the 
same  reasons,  under  5  U.S.C.  553(d)(3). 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  davs  after  publication  in  the 
Federal  Register  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners  and 
place  Coast  Guard  vessels  in  the  vicinity 
of  these  zones  to  advise  mariners  of  the 
restriction. 

Background  and  Purpose 

Based  on  the  September  11.  2001. 
terrorist  attack  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  VA.  there  is  an  increased  risk 
that  subversive  activity  could  be 
launched  by  vessels  or  persons  in  close 
proximity  to  the  Ports  Jacksonville  or 
Canaveral,  Florida,  against  tank  vessels, 
cruise  ships  and  military  pre-positioned 
vessels  entering,  departing  and  moored 
within  these  ports.  These  temporary 
security  zones  are  activated  when  the 
subject  vessels  pass  the  St.  Johns  River 
Sea  Buoy,  at  approximate  position 
30°23'35'  N,  8ri9'08'  W.  when 
entering  the  port  of  Jacksonville,  or  pass 
Port  Canaveral  Channel  Entrance  Buoys 
#  3  or  <(  4.  at  respective  approximate 
positions  28''22.7'  N.  80°31.8'  W.  and 
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28''23.7'  N.  80-29.2'  VV,  when  entering 
Port  Canaveral.  The  zone  for  a  vessel  is 
deactivated  when  the  vessel  passes 
these  buoys  on  its  departure  from  port. 
Military  pre-positioned  ships  are  U.S. 
commercial  ships  on  long-term  charter 
to  the  Military  Sealift  Command.  Thev 
are  utilized  to  transport  military' 
equipment  and  cargo.  The  Captain  of 
the  Port  will  notify  the  public  via 
Marine  Safety  Radio  Broadcast  on  VHF- 
FM  marine  band  radio,  channel  22 
(157.1  MHz)  of  all  active  security  zones 
in  port  by  identifying  the  names  of  the 
vessels  around  which  they  are  centered. 
There  will  be  Coast  Guard  and  local 
police  department  patrol  vessels  on 
scene  to  monitor  traffic  through  these 
areas.  Entry  into  these  security  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Jacksonville,  Florida.  , 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for  a 
limited  time  and  vessels  may  be  allowed 
to  enter  the  zones  on  a  case-by-case 
basis. 

Small  Entities  I 

Under  the  Regulatory  Flexibility  .Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdiction.s 
with  populations  of  less  than  50.000 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 


participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contaf:t  the  person  listed  under 
FOR  FURTHER  INFORMATION  CO^frACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REC^FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

.■\  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nile  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  (ustice  Reform 

This  mle  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PARTI  65— [Amended] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-110  is 
added  to  read  as  follows: 
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§  1 65.T07-1 10    Security  Zones;  Ports  of 
Jacksonville  and  Canaveral,  Florida. 

(a)  Regulated  area.  Temporary  moving 
security  zones  are  established  100  yards 
around  all  tank  vessels,  passenger 
vessels  and  military  pre-positioned 
ships  during  transits  entering  or 
departing  the  ports  of  Jacksonville  and 
Canaveral,  Florida.  These  moving 
security  zones  are  activated  when  the 
subject  vessels  pass  the  St.  Johns  River 
Sea  Buoy,  at  approximate  position 
30°23'35'  N,  81°19'08'  W,  when 
entering  the  port  of  Jacksonville,  or  pass 
Port  Canaveral  Chaimel  Entrance  Buoys 
#3  or  #4,  at  respective  approximate 
positions  28°22.7'  N,  80-31.8'  W,  and 
28''23.7'  N,  80°29.2'  W,  when  entering 
Port  Canaveral.  Temporary  fixed 
security  zones  are  established  100  yards 
around  all  tank  vessels,  passenger 
vessels  and  military  pre-positioned 
ships  docked  in  the  Ports  Jacksonville 
and  Canaveral,  Florida. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  these  zones  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  via  Marine 
Safety  Radio  Broadcast  on  VHF-FM 
Marine  Band  Radio,  Channel  22  (157.1 
MHz)  of  all  active  security  zones  in  port 
by  identifying  the  names  of  the  vessels 
around  which  they  are  centered. 

(c)  Dates.  This  section  becomes 
effective  at  11:59  p.m.  on  October  3, 
2001  and  will  terminate  at  11:59  p.m.  on 
June  15,  2002. 

Dated:  September  29,  2001 
M.  M .  Rosecrans, 

Captain,  U.  S.  Coast  Guard.  Captain  of  the 

Port  Jackson  ville 

[PR  Doc.  01-26161  Filed  10-16-01;  8:45  am) 

BILUNQ  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  01-008] 
RIN2115-AA97 

Security  Zone;  San  Francisco  Bay.  San 
Francisco,  CA 

agency:  Coast  Guard,  DOT 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporar\'  security  zone 
in  the  navigable  waters  of  the  United 
States  from  the  entrance  to  San 
Francisco  Bay  out  to  12  nautical  miles. 


The  need  for  this  security  zone  is  based 
on  recent  terrorist  actions  against  the 
United  States.  Persons  and  vessels  will 
be  prohibited  from  entering,  transiting 
through  or  anchoring  within  the 
security  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

dates:  This  security  zone  will  be  in 
effect  from  5  p.m.  (PDT)  on  September 
13,  2001  to  3:59  p.m.  (PDT)  March  12, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  docket  COTP  San 
Francisco  Bay  01-008,  and  will  be 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office. 
San  Francisco  Bay,  Coast  Guard  Island, 
Alameda,  CA  94501  between  9  a.m.  and 
4  p,m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Andrew  B.  Cheney,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073, 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  regulation 
In  keeping  with  the  requirements  of  5 
U.S.C.  553(b)(B),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM,  and  that  under  5  U  S.C.  553 
(d)(3),  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Due  to  the  recent  terrorist 
attacks  on  the  United  States,  a 
heightened  level  of  security  has  been 
established  concerning  all  vessels 
entering  navigable  waters  of  the  United 
States.  As  a  result,  this  security  zone  is 
needed  to  protect  the  United  States  and 
more  specifically  the  people,  ports. 
waterways,  and  properties  of  the  San 
Francisco  Bay  area.  The  incidents 
necessitating  this  security  zone  did  not 
allow  a  30-day  period  for  publication 
prior  to  the  issuance  of  this  temporan,' 
regulation;  publishing  an  NPRM  and 
delaying  the  effective  date  would  be 
contrary  to  public  and  national  secuntv 
interests. 

Background  and  Purpose 

As  part  of  the  Diplomatic  .Security 
and  Antiterrorism  Act  of  1986  (Pub  L 
99-399),  Congress  amended  thp  Forts 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  talie  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
toactsof'terrorism.  33  U.S.C.  1226  Due 


to  the  terrorist  acts  against  the  United 
States  on  September  11.  2001.  the  Coast 
Guard  is  establishing  a  temporary 
security  zone  m  the  navigable  waters  of 
the  United  States  from  the  entrance  to 
San  Francisco  Bh\  out  to  12  nautical 
miles.  Under  the  PWSA.  navigable 
waters  of  the  United  States  includes  all 
waters  of  the  territorial  sea  of  the  United 
States  as  described  in  Presidential 
Proclamation  No  5928  of  December  27, 
1988  This  Presidential  proclamation 
declared  that  the  temtorial  sea  of  the 
United  States  extends  to  12  nautical 
miles  from  the  baselines  of  the  United 
States  determined  in  accordance  with 
international  law  This  security  zone 
will  encompass  navigable  waters  within 
a  12-nautical-mile-arc  that  is  drawm 
seaward  from  the  following  coordinate: 
latitude  37MR  Ih*  N  and  longitude 
1 22^3 1 09'  \V 

Recent  terrorist  actions  against  the 
United  States  have  increased  the  need 
for  safety  and  security  measures  for  U.S. 
ports  and  waterways  The  zone  will  be 
in  effect  from  5  p.m.  (POT)  on 
September  13,  2001  to  3:59  p.m.  (PDT) 
on  March  12,  2002 

This  temporary  se(  uril\  zone  is 
necessary  to  provide  for  the  safety  and 
security  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 
properties  within  the  San  Francisco  Bay 
area.  The  securit\  zone  extends  from  the 
entrance  of  San  Francisco  Bay  to  the 
limit  of  the  navigable  waters  of  the 
United  States,  a  distance  of  12  nautical 
miles,  and  will  be  enforced  by  Coast 
Guard  patrol  craft  Persons  and  vessels 
are  prohibited  from  entering  into  or 
transiting  through  this  security  zone 
unless  authorized  bv  the  Captain  of  the 
Port,  or  his  designated  representative. 

Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein   is  punishable  by  civil  penalties 
Inot  to  exceed  S2~.50()  per  violation, 
where  each  day  of  a  continuing 
violation  IS  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  fi  years  and  a  fine  of  not 
more  than  S250.000).  in  rem  liability 
against  the  offending  ves.sel,  and  license 
sanctions  .^ny  person  who  violates  this 
regulation,  using  a  dangerous  weapon, 
i)r  who  engages  in  conduct  that  causes 
bodily  miury  or  fear  of  imminent  bodily 
injury  to  any  officer  authorized  to 
enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
felony). 

Regulators  Evaluation 

This  temporary  final  rule  is  not  a 
■  significant  regulatory  action"  under 
section  3(n  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
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section  6  (a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979)  Due 
to  the  recent  terrorist  actions  against  the 
United  States  the  implementation  of  this 
security  zone  is  necessary  for  the 
protection  of  the  United  States  and  its 
people. 

The  size  of  the  zone  is  the  minimum 
necessary  to  provide  adequate 
protection  for  the  public,  vessels,  and 
vessel  crews.  Any  vessels  seeking  entn,' 
into  or  movement  within  the  security 
zone  must  request  permission  from  the 
Captain  of  the  Port  or  his  authorized 
patrol  representative.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  the 
public,  vessels,  and  vessel  crews  from 
the  further  devastating  consequences  of 
the  aforementioned  acts  of  terrorism, 
and  from  potential  futiu^  sabotage  or 
other  subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
vnth  populations  less  than  50.000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
although  the  security  zone  will  occupy 
the  entire  entrance  of  San  Francisco 
Bay.  vessels  will  receive  authorization 
to  transit  into  San  Francisco  Bay  by  the 
Captain  of  the  Port  on  a  case-by-case 
basis.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  offers  to  assist 
small  entities  in  understanding  the  rule 
so  that  they  could  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 


concerning  its  provisions  or  options  for 

compliance,  please  contact  Lieutenant 
.Andrew  B.  Cheney,  U.S.  Coast  Guard 
Marine  Office  San  Francisco  Bay  at 
(510) 437-3073. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State.  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  [ustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation,  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significtint  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C  1231;  50  l.'S  C  191. 
33  CFR  1.05-UgJ.  6.04-1.  6.04-6,  160  5;  49 
CFR1.46. 

2.  Add  new  §  165.T11-C94  to  read  as 
follows: 

§  165.T11-094    Security  Zone;  Navigable 
Waters  of  the  United  States  leading  Into  San 
Francisco  Bay,  San  Francisco,  CA. 

(a)  Location.  The  security  zone  will 
encompass  navigable  waters  within  a 
12-nautical-mile  arc  that  is  drawn 
seaward  from  the  following  coordinate: 
latitude  37''48'16'  N  and  longitude 
122''31'09' W. 

(b)  Effective  dates.  This  section  will 
be  in  effect  from  5  p.m.  (PDT)  on 
September  13,  2001  to  3:59  p.m.  (PDT) 
on  March  12,  2002.  If  the  need  for  the 
security  zone  ends  before  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  security 
zone  and  will  also  announce  that  fact 
via  Broadcast  Notice  to  Mariners. 

(c)  Regulations.  This  section  is  also 
issued  under  section  7  of  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C. 

§  1226).  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  no 
person  or  vessel  may  enter  or  remain  in 
the  security  zone  established  by  this 
temporary  section,  unless  authorized  by 
the  Captain  of  the  Port,  or  his 
designated  representative.  All  other 
general  regulations  of  §  165.33  of  this 
part  apply  in  the  security  zone 
established  by  this  temporary  section. 

Dated:  September  13,  2001. 
L.L.  Hereth, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  San  Francisco  Bay.  California. 

[FR  Doc.  01-26160  Filed  10-16-01;  845  am) 

BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  Honolulu  01-006] 
RIN2115-AA97 

Security  Zone;  Various  Areas  on  the 
islands  of  Oahu,  Maui,  IHawaii,  and 
Kauai,  HI 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  security  zones  in 
designated  waters  adjacent  to  the 


islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  HI  for  a  period  of  six-months 
These  security  zones  are  necessary  to 
protect  personnel,  vessels,  and  facilities 
from  acts  of  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature  during  operations  and 
will  extend  from  the  surface  of  the  water 
to  the  ocean  floor.  The  activation  and 
deactivation  of  these  six-month  security 
zones  will  be  announced  by  Broadcast 
Notice  to  Mariners  as  required.  When 
the  zones  are  activated.  entr\'  into  these 
zones  is  prohibited  unless  authorized  by 
the  U.  S.  Coast  Guard  Captain  of  the 
Port  Honolulu,  HI. 

EFFECTIVE  DATES:  This  rule  is  effective 
from  6  a.m.  HST  September  22,  2001,  to 
4  p.m.  HST  March  22,  2002. 

ADDRESSES:  The  docket  for  this 
rulemaking  is  maintained  by  the 
Commanding  OTficer,  U.S.  Coast  Guard 
Marine  Safety  Office  Honolulu,  433  Ala 
Moana  Blvd.,  Honolulu,  Hawaii  96813 
Docket  material  is  available  for 
inspection  or  copying  at  this  location 
between  7  a.m.  and  4:30  p.m.  on 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  R.  T.  Spaulding,  U.  S.  Coast 
Guard  Marine  Safety  Office  Honolulu. 
Hawaii  at  (808)  522-8264. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Recent  terrorist  incidents  in  New 
York  and  Washington,  DC.  have  called 
for  the  implementation  of  additional 
measures  to  protect  the  national 
security.  These  temporary  rules  are 
intended  to  provide  for  the  safety  and 
security  of  the  public,  maritime 
commerce,  and  transportation,  by 
creating  security  zones  in  designated 
harbors,  anchorages,  facilities,  and 
adjacent  navigable  waters  of  the  United 
States.  In  accordance  with  5  U.S.C.  553. 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  Federal  Register  publication 
Pubhshing  an  NPRM  and  delaying  this 
action's  effective  date  would  be  contrary 
to  the  public  interest  since  immediate 
action  is  needed  to  protect  various  areas 
on  the  islands  of  Oeihu,  Maui.  Hawaii, 
and  Kauai,  HI,  any  vessel  moored  there, 
and  all  involved  personnel  Details  were 
not  available  30  days  prior  to  the  event. 
thus,  there  was  insufficient  time  to 
publish  a  proposed  rule  in  advani.e  ot 
the  event  or  to  provide  a  delayed 
effective  date.  Under  these 
circumstances,  following  normal 
rulemaking  procedures  would  be 
impracticable. 


Background  and  Purpose 

The  Coast  Guard  is  establishing 
designated  security  zones  in  the  waters 
adjacent  to  the  islands  of  Oahu,  Maui. 
Hawaii,  and  Kauai,  HI  for  a  period  of 
six-months.  These  security  zones  are 
necessary  to  protect  personnel,  vessels, 
and  facilities  from  acts  of  sabotage  or 
other  subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature  during 
operations  These  security  zones  extend 
from  the  surface  of  the  water  to  the 
ocean  floor  Entry  into  these  zones  is 
prohibited  unless  authorized  by  the  U. 
S  Coast  Guard  Captain  of  the  Port 
Honolulu.  HI  Representatives  of  the 
Captain  of  the  Fort  Honolulu  will 
enforce  these  se(  iirity  zones.  The 
Captain  of  the  Port  may  be  assisted  by 
other  federal  or  state  agencies. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory-  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February'  26,  1979),  The  U   .S.  Coast 
Guard  expects  the  economic  impact  of 
this  action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary   This 
expectation  is  based  on  the  short 
duration  of  the  zone  and  the  limited 
geographic  area  affected  by  it. 

Small  Entities 

Under  the  Regulal(jr\  \  iexibility  Act 
(5  U,S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The  U. 
S  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
small  business  impacts  are  anticipated 
due  to  the  small  size  of  the  zone  and  the 
short  duration  of  the  security  zone  in 
any  one  area. 

Assistance  for  Small  Entities 

Because  we  did  not  anticipate  any 
small  business  impacts,  we  did  not  offer 
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assistance  to  small  entities  in 
understanding  the  mle. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520  et  seq.). 

Federalism  ' 

The  U.  S.  Coast  Guard  has  analyzed 
this  rule  under  Executive  Order  13132, 
and  has  determined  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Environment 

The  U.  S.  Coast  Guard  considered  the 
environmental  impact  of  this  action  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M1F)475,1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  .As  an 
emergency  action,  the  environmental 
analysis  requisite  regulatory 
consultations,  and  categorical  exclusion 
determination,  will  be  prepared  and 
submitted  after  establishment  of  this 
temporary  security  zone,  and  will.be 
available  for  inspection  or  copying 
where  indicated  under  addresses. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165— [AMENDED] 

1   The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
iiCFR  1  o'5-l(g).6.04-l,6  04-6.and  160.5; 
49  CFR  1  46 

2.  From  6  a.m.  September  22,  2001, 
until  4  p.m.  March  22.  2002,  a  new 
§  165.T14-058  is  added  to  read  as 
follows: 

§  165.T14-058    Security  Zones:  Various 
areas  near  the  Islands  of  Oahu,  Maul, 
Hawaii,  and  Kauai,  HI. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters  of  Honolulu  Harbor  and 
entrance  channel  that  are  shoreward  of 
the  Sea  Buov  in  position  21°-17.42'  N/ 
157°-52.49''W. 

(2)  The  waters  around  the  Tesoro 
Single  Point  Mooring  extending  1,000 
yards  in  all  directions  from  position 
'2r-16  4  N/158°-05.5- W. 

(3)  The  Honolulu  International 
Airport  Reef  Runway  and  adjacent 
waters  bounded  by  a  line  connecting  the 
following  coordinates:  Honolulu  Harbor 
entrance  light  at  2r-17.42'  N/157°- 
52.06'  W,  thence  in  a  northwesterly 
direction  to  the  reef  runway  at  21°- 
18.25'  N/157°-35.5'  W.  thence  in  a 
southerly  direction  to  21°-16.9'  N/157''- 
55.5'  W,  thence  in  an  easterly  direction 
to  the  point  of  origin 

(4)  The  waters  extending  out  500  feet 
in  all  directions  from  cruise  ship  vessels 
anchored  off  Lahaina  Small  Boat 
Harbor.  Maui. 


(5)  The  Kahului  Maui  Harbor  and 
Entrance  Channel  consisting  of  all 
waters  shoreward  of  a  line  drawn 
between  breakwater  lights  number  3  and 
number  4. 

(6)  The  waters  extending  out  500  feet 
in  all  directions  from  cruise  ship  vessels 
anchored  off  Kailua-Kona  Small  Boat 
Harbor,  Hawaii. 

(7)  All  waters  within  the  Nawiliwili 
Kauai  Harbor  shoreward  of  a  line  drawn 
between  the  breakwater  light  and  Kukil 
Point. 

(8)  All  waters  consisting  of  Fort  Allen 
Kauai  Harbor  and  the  entrance  channel 
that  are  shoreward  of  Lighted  Buoy  1. 

(9)  Hilo  Harbor  and  Entrance  Channel 
consisting  of  all  waters  shoreward  of  a 
line  drawn  between  breakwater  light 
and  Alealea  Pt. 

(b)  Designated  representative.  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(d)  Effective  dates.  This  section  is 
effective  from  6  a.m.  HST  September  22. 
2001,  until  4  p.m.  HST  March  22,  2002. 

Dated:  September  20,  2001. 
G.J.  Kanazawa, 

Captain.  U.  S.  Coast  Guard.  Captain  of  the 

Port  Honolulu. 

(FR  Doc.  01-26154  Filed  10-16-01;  8:45  am) 

BILUNG  COOC  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4145a;  FRL-7084-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Detemfiinations  for  Seven  Individual 
Sources  Located  in  the  Philadelphia- 
Wiimlngton-Trenton  Area;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment,  EPA  is  withdrawing 
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the  direct  final  rule  approving  revisions 
which  establish  reasonably  available 
control  technology  (11.^07)  requirements 
for  seven  major  sources  of  volatile 
organic  compounds  (VOCl  and  nitrogen 
oxides  (  NOx)  located  in  the 
Philadelphia-VVilmington-Trenton 
ozone  nonattainment  area.  In  the  direct 
final  rule  published  on  September  11, 
2001  (66  FR  47078).  EPA  stated  that  if 
it  received  adverse  comment  by  October 
11,  2001,  the  rule  would  be  withdrawn 
and  not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Citizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  September  11, 
2001  (66  FR  47129).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

DATES:  The  direct  final  rule  is 
withdrawn  as  of  October  17.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  at  (215)  814-2103. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  10.  2001. 
James  W.  Newsom, 

Acting  Regional  Administrator.  Region  HI 

PART  40— [AMENDED] 

§  52.202    [Amended] 

Accordingly,  the  addition  of 
§  52.2020(c)(i79)  is  withdrawn  as  of 
October  17.  2001. 

[FR  Doc  01-26090  Filed  10-16-01;  8:45  am] 
8ILUNG  CODE  6S40-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[PA-4166;  FRL-7080-6]      * 

Approval  and  Promulgation  of  Air 
Quality  Inftplementation  Plans; 
Pennsylvania;  VOC  RACT 
Determinations  for  Nine  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 


submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  ej^tablish  and  re^,uire 
reasonably  available  control  technology 
(RACT)  for  nine  major  sources  of 
volatile  organic  compounds  (VOC). 
These  sources  are  located  in  the 
Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  1 .  2001 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  .\\t  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
.\ir  and  Radiation  Docket  and 
Information  Center,  U.S  Environmental 
Protection  Agency,  401  M  Street,  S\V,. 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  .Mr 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105, 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)814-2101  or  by  e- 
mail  at  spink.mnrcia&epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  21,  1996.  October  18,  1996. 
January  21,  1997.  Julv  1,  1997.  March 
23,  2001,  and  April  19,  2001,  PADEP 
submitted  revisions  to  the  Pennsylvania 
SIP  which  establish  and  impose  R.^CT 
for  several  major  sources  of  VOC  This 
rulemaking  pertains  to  nine  of  those 
sources.  The  remaining  sources  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth  s 
submittals  consist  of  operating  permits 
(OPs)  issued  by  PADEP  and  plan 
approval  and  agreement  upon  consent 
orders  (Consent  Orders  or  COs)  issued 
by  the  Allegheny  County  Health 
niepartment  (ACHD),  These  nine  sources 
are  located  in  the  Pittsburgh  area  and 
consist  of  Armstrong  World  Industries. 
Inc.,  Beaver  Falls;  Bacharach,  Inc.; 
Bakerstown  Container  Corporation; 
Chestnut  Ridge  Foam,  Inc.;  Flexsys 
America  L.  P.  Monongahela  Plant; 
Haskell  of  Pittsburgh;  Three  Rivers 
Aluminum  Company;  Tuscarora 
Plastics,  Inc.;  and  Witco  Corporation 

On  August  24,  2001,  EPA  published  a 
direct  final  rule  (66  FR  44528)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  44580)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 


for  Pennsylvania's  Future  (PennFuture). 
On  September  28,  2001  (66  FR  49540). 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
24,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  44580).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
24,  2001  direct  final  rule  and  will  not 
be  restated  here  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
11  of  this  document 

II.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  niles 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
■SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies. 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
■  R-^CT.  "  and  the  Slrelow  Memorandum 
iRoger  Strelow,  Assistant  Administrator 
for  .^.ir  and  Waste  Management,  EPA, 
December  9,  1976,  cited  in  Michigan  v. 
Thomas.  805  F  2d  176.  180  (6th  Cir. 
198B)  and  at  62  FR  43134.  43136 
(1997)!.  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-bv-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied  The  commenter  also  believes 
that  EPA  s  failure  to  conduct  its  own 
independent  review  of  control 
tec  hnologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  m^et  the 
terms  of  EPA  s  own  RACT  standard. 


I 
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Response:  On  March  23.  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15,  1994  m 
accordance  with  subsection  129.92. 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  u>  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPAs 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  •••   •   •  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 


its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
R.A.CT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
.Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  R^CT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 


rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants, 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes.  Solvent 
metal  cleaning,  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States'  (63  FR  13789,  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 


Federal  Register / Vol.  66,  No.  201 /Wednesday,  October  17.  2001 /Rules  and  Regulations        52697 


PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by  -case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 


neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  ha.s  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled.  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994),  The  categories 
referenced  by  PennFuture  are  not.  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  (182(b)(2)(C)). 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory'  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  [l82(b)(2)(A)l 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources  ' 
covered  by  a  CTG  issued  after  November 
15,  1990  [182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  bv 
adoption  of  category-specific  rules  or  bv 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 


intended  to  preclude  the  adoption  of 
source-specific  niles. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
.^ct.  the  state  is  obligated  to  impose 
R.ACT  for  the  same  universe  of  sources 
covered  by  the  CTG  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
categor>  RACT  rule  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals. 
consent  orders  or  in  anv  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  bv  many 
states,  and  happens  most  comnionly 
when  only  a  few  CTG-sub|ect  sources 
are  located  in  the  state  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

.^s  stated  earlier,  there  is  one  source 
category'  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants  The 
Commonwealth  made  a  negati\e 
declaration  to  EPA  on  April  13.  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  c:aIegory  R.^CrT  regulation  for 
natural  gas/gas  processing  plants 

D  Co^lmpn^  PennFuture  cites  FP,^ 
correspondence  [letter  from  Man  la 
Spink,  EPA.  to  lames  Salvaggin,  DEW 
December  15,  19^3!  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  m  R^^CT 
guidance  will  not  provide  fur  '\:>- 
"automatic"  selection  or  rc'Ci  t.iin  df  a 
control  tech^ioiogy  or  emission 
limitation  as  R.^CT  for  a  source  or 
source  categor\   With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line  "  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figvires/ton,  it  proyide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 

Guidance  Document  on  Reasonably 
.Available  Control  Technology  for 
Sources  of  NOx  Emissions,  '  March  11, 
1994.  and  on  pp  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
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source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  S1.500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio.  DEP. 
June  24,  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  (62  PR  43134. 
37-38(1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  S1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliar>- 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel) 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  S1500  per  ton, 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT 

Response:  EPA  stilf  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  163  FR  137891  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA,  September 
10,  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  R.^CT 
determinations  and  notes  that  the  DEP's 
S1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 


Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Knshnan 
Ramamurthy,  July  14.  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley.  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma. 
Julv  15,  1994)  which  spoke  directly  to 
the  S1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initiallv  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  vear  to  115  tons  per  year  (by  55%) 
at  a  cost  of  Si 355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  S 1684  per  ton  reduced.  The  DEP's 
July  15.  1994  interoffice  memorandum 
savs  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  S1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
pro\ide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  Sl500/ton  were  not  required 
as  R.-\CT  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document.  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SEP 
submittal  including  the  source's 
proposed  R.ACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  anv  emission  reduction  credits 
lERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 


ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Actl  may  not  be  used 
to  generate  ERCs.  25  Pa. Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example.  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Permsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
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RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS).  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
estabhsh  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 


acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvahiiitv 
[63  FR  at  23670],  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit. 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEF 
to  establish  and  require  VOC  RACT  for 
nine  major  sources  located  in  the 
Pittsburgh  area.  EPA  is  approving  these 
RACT  SIP  submittals  because  ACHD 
and  PADEP  established  and  imposed 
these  RACT  requirements  in  accordance 
with  the  criteria  set  forth  in  the  SIP- 
approved  RACT  regulations  applicable 
to  these  sources.  The  ACHD  and  PADEP 
has  also  imposed  record-keeping, 
monitoring,  and  testing  requirements  on 
these  sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

rv.  Administrative  Requirements 

A.  General  Fequirement;< 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  Mav 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4),  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 


on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000),  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
.^ugust  1(1,  1Q99),  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risics"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant   In  reviewing  SIP 
submissions,  EP.-\'s  role  is  to  approve 
state  choic;es,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  i\'CS). 
EPA  has  no  authorit\  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EP■^.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act,  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  .Advancement  Act  of  1995 
(15  use  2"2  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Papenvork  Reduction  Act  of  1995 
(44  use,  :-t5Ul  etseq.). 

B  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use;  801  et  spg  ,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Genera! 
of  the  United  States,  Section  HU4 
exempts  from  section  801  the  following 
types  of  rules;  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agenc)  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
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the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3)  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  nine  named 
sources. 

C  Petitions  for  Judicial  Eeview 

Under  section  307(b)fl)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACY 
requirements  to  control  VOC  from  nine 
individual  sources  in  the  Pittsburgh  area 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307fb)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  .Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated;  October  3.  2001.  I 

Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows; 
PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U  S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(170)  to  read  as 
follows: 

§  52.2020    Identification  of  plaa 

***** 

(c)  •   *   • 

(170)  Revisions  pertaining  to  VOC 
RACT  for  major  sources,  located  in  the 
Pittsburgh-Beaver  Valley  ozone 
nonattainment  area,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  March  21. 

1996,  Odober  18,  1996.  January  21. 

1997,  July  1,  1997,  March  23,  2001.  and 
April  19,  2001. 

(i)  Incorporation  by  reference. 


(A)  Letters  dated  March  21,  1996, 
October  18,  1996.  January  21.  1997,  July 
1.  1997,  March  23,  2n01.'and  April  19. 
2001.  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  source-specific  VOC  R.^CT 
determinations. 

(B)  Operating  Permits  (OPs)  and  Plan 
Approval  and  Agreement  Upon  Consent 
Orders  (COs)  for  the  following  sources: 

[1]  Armstrong  World  Industries, 
Beaver  Falls  Plant.  OP  04-000-108, 
effective  May  29.  1996. 

12]  Bacharach,  Inc.,  CO  263,  effective 
October  10,  1997,  except  for  condition 
2.5. 

(3)  Bakerstown  Container 
Corporation,  CO  221,  effective  May  14, 
1996,  except  for  condition  2.5. 

(4)  Chestnut  Ridge  Foam.  Inc.,  OP  65- 
000-181,  effective  December  29,  1995. 

(5)  Flexsys  America  LP, 
Monongahela  Plant.  OP  63-000-015, 
effective  March  23,  2001,  except  for  the 
PERMIT  TERM. 

(6)  Haskell  of  Pittsburgh,  Inc.,  CO  224, 
effective  December  19,  1996,  except  for 
condition  2.4 

(7)  Three  Rivers  Aluminum  Company, 
OP  10-267,  effective  March  1,  2001. 

[8]  Tuscarora  Plastics,  Inc.,  OP  04- 
000-497.  effective  April  3,  1996. 

[9]  Witco  Corporation,  CO  210, 
effective  May  14,  1996. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraph  (c)(170)(i)(B) 
of  this  section. 

iFR  Dor   01-2=i57q  Filed  10-16-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[PA-4173;  FRL-7081-4) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Ten  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY;  Environmental  Protection 

Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 


reasonably  available  control  technology 
(RACT)  for  ten  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx)  These  sources  are  located 
in  the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  1,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for  • 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SVV., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street.  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Backgnmnd 

On  July  1,  1997.  October  23,  1997, 
November  4,  1997,  December  31, 1997. 
April  9,  1999,  and  August  9,  2000, 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  sources  of 
VOC  and/or  NOx.  This  rulemaking 
pertains  to  ten  of  those  sources.  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
operating  permits,  consent  orders  and/ 
or  enforcement  orders  which  impose 
VOC  and/or  NOx  RACT  requirements 
for  each  source.  These  sources  are  all 
located  in  the  Pittsburgh  area  and 
consist  of  Carbidie  Corporation; 
Fansteel  Hydro  Carbide;  Newcomer 
Products,  Inc.;  Heinz  USA— Pittsburgh; 
Nabisco  Biscuit  Company;  Aristech 
Chemical  Corporation;  Dyno  Nobel 
Inc. — Donora  Plant;  General  Carbide 
Corp.;  Koppers  Industries,  Inc.;  and 
Pressure  Chemical  Company. 

On  August  24,  2001,  EPA  published  a 
direct  final  rule  (66  FR  44538)  and  a 
companion  notice  of  proposed 
-    rulemaking  (66  FR  44581)  to  approve 
these  SIP  revisions.  On  September  7. 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  28.  2001  (66  FR  49540), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
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public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
24,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  addre^  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  44581).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
24,  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
n  of  this  document. 

n.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  docimient  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  diflierent  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)],  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Peimsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 


definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91.  Control  of  major  sources  of  \'0\ 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15,  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  vrith  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129,91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "*   *   'RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123),  EPA 
pubhshed  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 


status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001   As  of  thai  time, 
Pennsylvania's  generic  VOC.  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  R.ACT  regulation 
in  the  Pittsburgh  area  EP,'^  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemiaking  to  approve 
either  (1)  the  case-by-c;ase  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currentlv  known  m 
the  Pittsburgh-Beaver  area  or  (2|  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789), 

EPA  agrees  that  if  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SEP  revisions  bv 
Commonwealth  to  verifv  and  determine 
if  they  are  consistent  with  the  RACT' 
requirements  of  the  Act  and  anv 
relevant  EPA  guidance  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-r:ase  RACT 
determinations  submitted  b\ 
Pennsylvania  necessarily  extends  to  our 
performing  our  ovm  RACT  analvses, 
independent  of  the  soun::es  RAC7 
plans/ analyses  (included  as  part  of  the 
c:ase-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SEP-approved  generu  nile 
when  applying  for  and  imposing  RACT 
for  a  specific  source  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state 
If  EPA  believes  additional  information 
may  further  support  or  would  unden::ut 
the  RACT  analyses  submitted  bv  the 
state,  then  EPA  may  add  additional 
EPA-generaled  analvses  to  the  rec  ord. 

While  RACT,  as  defined  for  an 
individual  source  or  source  catego.-A  . 
often  does  specifv'  an  emission  rate 
such  is  not  always  the  case  EPA  ha-- 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  lo  use  as 
guidance  in  development  of  their  RACT' 
determinations/rules  for  certain  sources 
or  source  categories  Not  every  CTG 
issued  by  EPA  ine, hides  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/nr  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
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covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes,  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMD/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  owm  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  R.-\CT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  theHargest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  (63  FR  13789,  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  R.^CT  (under  25  Pa. Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EP.A,  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  R.\CT 
submissions,  EP.'\  has  not  demonstrated 
that  these  large  boilers  are  subiect  to 
"numeric  emission  limitations  "  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circum.stances  may  exist 
wherein  a  state  could  lustity  otherwise, 
however,  in  general.  EP.^  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 


install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation{s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
ca.se-by-case  R.ACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation   A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  R.\CT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  categorv  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  .-Krea  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publicallv  owned  treatmeot  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  categorv  R^^CT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 


Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1. 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act— A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  c: 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  tnat  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  (182(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15.  1990  I182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15,  1990  1182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  R.\CT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  FR  53761,  September  17, 
1979,  EPA  does  not  believe  that 
Congress"  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
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Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15,  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11. 
1994.  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany.  EPA,  to  James  Salvaggio,  DEP, 


June  24,  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  |62  FR  43134, 
37-38(1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  bv 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
stf  ".^ard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auviliarv 
boiler);  Allegheny  Ludlum  — 
Washingtc;i  (formerly  Jessop  Steelj- 
PennFuturt  asserts  EPA  must  reject  all 
Pennsylvania  R.\CT  determinations 
applying  the  standard  of  SI.tOO  per  ton, 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EP.^  procedures 
established  for  Pennsylvania  RACT. 

Response:  EVA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  (  ontrol  technology. 
equipment  standard,  or  work  practice 
standard  as  RACr  Tt.e  Technical 
Support  Document  prepared  bv  EP.-\  in 
support  of  its  Man  h  2.'i.  1998 
rulemaking  [63  FR  irSQ!  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidan'  <-'  DcK:ument  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11.  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Common  wealth  s 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  i63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  James  Salvaggio. 
DEP  to  David  Arnold,  EPA.  September 
10.  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 


Ramamurlhv,  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Bahu  Patel,  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  19941  which  spoke  directly  to 
the  SlSOd'ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
(  ombustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  1 1 5  tons  per  year  (by  55%) 
at  a  cost  of  SI 355  per  ton  reduced.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
luly  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
P.NG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
soun::e." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EP.A  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  Sl500/ton  were  not  required 
as  RACT  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SEP 
submittal  including  the  source's 
proposed  R.'KCT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  R.ACT  have 
been  followed  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 

E  Commenf  PennFuture  comments 
that  any  emission  reduction  credits 
lERCs)  earned  by  sources  subject  to 
R-^CT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federallv  enforceable.  25  Pa. Code 
127  207(11  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states  ERCs  shall  be  included  in  the 
current  emission  inventor*',  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
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demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessarv'  to  meet  NSPS. 
LAER.  RACT.  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  jAir 
Pollution  Control  Act!  may  not  be  used 
to  generate  ERCs.  25  Pa. Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  FL^CT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  Ri\CT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EP.\ 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  14.t 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See.  for  example.  6fi 
FR  42415,  16-17  (August  13.  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approyed  NSR 
and  ERC  program.  Moreover,  EP.^'s 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  .\'o  source  for 
which  EPA  is  approving  a  case-hv-case 
R^CT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  mav  calculate 
creditable  ERCs 

F  Comment  PennFuture  comments 
that  as  in  the  f;ase  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EP.^  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  4,1959 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 


emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  439611.  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

flesponse.  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  R^CT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
.•\ct  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT).  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  strinijent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program  While  these 
programs  mav  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  R\CT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
|63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EP.\  made  clear 
in  its  .August  18.  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  tor  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EP.\  stated  in  the 
August  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT.'   162  FR 
at  439611  EPA  clearlv  stated  in  the  final 
disapproval  for  FP.NC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NO\  control  program,  to 
determine  PPNC  RACT  approvability 
163  FR  at  23670).  Nor  has  EPA  intended 


to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

III.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and  NOx 
RACT  for  ten  major  of  sources  located 
in  the  Pittsburgh  area.  EPA  is  approving 
these  RACT  SIP  submittals  because  the 
ACHD  and  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  ACHD 
and  PADEP  have  also  imposed  record 
keeping,  monitoring,  and  testing 
requirements  on  these  sufficient  to 
determine  compliance  with  the 
applicable  RACT  determinations. 

rV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C,  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4),  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
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Government  and  Indian  tribes,  a.s 
specified  by  Executive  Order  13175  (R3 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  131.32  (64  FR  432,=i.S, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1304.5 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  e<:onomically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq). 

B.  Submission  to  Congrfss  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nile.  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules;  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 


applicability  establishing  source- 
specific  requirements  for  ten  named 
sources. 

C  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  K, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  ludu.iid 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  ludii.ial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nilc 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  nnd/or 
NOx  from  ten  individual  soun  es 
located  in  the  Pittsburgh-Beaver  Valley 
of  Pennsylvania  may  not  be  (hnllenged 
later  in  prot;eedings  to  enfort:e  its 
requirements.  (See  section  307(b)(2)  ) 

List  of  Subjects  in  40  CFR  Pari  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated  October.^.  2()01. 
Thomas  C.  Vollaggio, 

Acting  neginnni  Administrator.  Hegian  III 
40  CFR  part  52  is  amended  as  follows; 

PART  52— [AMENDED) 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  A2  ['  SC.   7401  ft  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  nnierKii'.i  h\ 
adding  paragraph  (i  KI^h)  to  read  as 
follows; 

§  52.2020    Identification  of  plan. 

*  •  •  •  ft 

(c)  *    •    * 

(178)  Revisions  pertainiiit;  to  VOC 
and/or  NOx  RACT  for  maior  sources. 
loc:ated  in  the  Pittsburgh-Beaver  Valicv 
ozone  nonattainment  an^a.  submitted  hv 
the  Pennsylvania  Department  of 
Environmental  Protection  on  July  1 
1997,  October  23.  1997.  November  4. 
1997,  December  31.  1997.  April  n,  iqqq 
and  August  9,  2000 

(i)  Incorporation  by  referenf  >■ 

(A)  Letters  dated  julv  1.  1997,  Oi.toher 
23.  1997.  November  4,  1997,  December 
31,  1997.  April  9.  1999  and  August  9. 
2000  submitted  bv  the  Pennsylvania 
Department  of  Environmental  Protection 


transmitting  source-specific  VOC  and/or 
NOx  RACT  determinations,  in  the  form 
of  operating  permits,  consent  orders, 
and  enforcement  orders. 

(B)  Operating  p>ermits  (OP).  Consent 
Orders  (CO)  and  Enforc-ement  Orders 
(EO)  for  the  following  sources: 

(J)  Aristet:h  Chemical  Corporation. 
CO  232.  effective  December  30,  1996, 
except  for  condition  2.6. 

[2]  Heinz  USA,  EO  211,  effective 
March  8,  1996,  except  for  conditions 
15,  2.4.  and  2.5;  and  CO  247,  effective 
October  24,  1996,  except  for  conditions 
Ml  and  2.7. 

[3]  Koppers  Industries,  Inc..  CO  223. 
effective  August  27,  1996.  except  for 
condition  2.5. 

[4]  Nabisco  Biscuit  Company,  CO  246. 
effetnive  December  19,  1996,  except  for 
londition  2.5. 

(.■j)  Pressure  Chemical  Company.  CO 
261,  effective  June  11.  1997,  except  for 
condition  2.8. 

(6)  General  Carbide  Corporation,  OP 
65-000-622.  effective  December  29. 
1995.  except  for  the  Permit  Term. 

!  7]  Fansteel  Hydro  Carbide.  OP  65- 
000-860,  effe<;tive  December  12,  1997. 

(S)  Carbidie  Corporation.  OP  65-000- 
720.  effective  [uly  31    1 QQR  except  for 
the  Permit  Term.  a!,i!  (  .i;niitions  4.  5 
and  11 

(9)  Dyno  Nobel,  iiu  .  Ul'  6.3-000-070. 
effective  March  31,  1999,  except  for  the 
Permit  Term.<j^ 

( 10)  Newcomer  Products,  Inc.,  OP- 
65-000-851.  effective  A ugu.st  7.  1997 

(ii)  Additional  materials.  Other 
maten.iis  Mitjniilted  by  the 
Con  !iiiiiuvcalih  of  Pennsylvania  in 
supiHir!  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
pam«r,Tph  (c)(178)(i)(B)  of  this  section 

•  •  •  ft  * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
[PA-4169,  FRL-7081-7] 

Approval  and  Promulgation  ot  Air 
Quality  Implementation  Plans. 
Pennsylvania;  VOC  and  NO.  RACT 
Determinations  for  Five  Individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 

Ageru  v  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  implementation 
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Flan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADF;P)  to  establish  and  require 
rtMsonahlv  available  control  technology 
(RACT)  tor  five  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  NOx)  These  sources  are  located 
HI  the  Pittshurgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area)  F.PA  is  approving  these  revisions 
to  establish  RAiTT  requirements  in  the 
SIP  111  If cordance  with  the  Clean  Air 
A(.t  fCAAl. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  1.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
publii,  inspection  during  normal 
husiness  hours  at  the  Air  Protection 
Division,  US.  Environmental  Protection 
.•\gencv.  Region  III.  Ifi.iU  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
.•\ir  and  Radiation  Docket  and 
Information  Onter,  U.S.  Environment, il 
Protection  .-Xgencv,  401  M  Street.  SVV. 
Washington.  DC  2()4fi0;  and  the 
Pennsylvania  Depatlment  of 
Environmental  Protection ,  Bureau  of  Air 
Quality,  P  O  Box  H468,  400  .Market 
Street.  Harrishurg.  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spmk.  (21^))  814-21(14  or  by  e- 
niail  at  spink. marcia  *jiepa.gnv. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  lU,  1996,  luly  24.  1998. 
April  9,  1999,  February  2,  2001  and 
April  19,  2001,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  R^^CT  for  several 
major  sources  of  VOC  and/or  NOx.  This 
rulemaking  pertains  to  five  of  those 
sourt.es.  The  remaining  sources  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth's 
submittals  consist  of  plan  approvals 
(PAsl  and  operating  permits  lOPs) 
issued  bv  P.-\DEP.  These  five  sources  are 
located  in  the  Pittsburgh  area  and 
consist  of  BASF  Corporation — Monaca 
Site;  Equitrans,  Inc. — Hartson  Station; 
Nova  Chemicals,  Inc.;  Ranhar  Electrical 
Materials,  Inc.;  and  VVitco  Ciorporation— 
Petrolia. 

On  August  21,  2001,  EPA  published  a 
direct  final  rule  (Bfi  PR  4.3779)  and  a 
(;ompanion  notice  of  proposed 
rulemaking  (6R  PR  43822)  to  approve 
these  SIP  revisions.  On  September  7, 
2001.  we  received  adverse  (omments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
We  published  a  withdrawal  notice  in 
the  Federal  Register  informing  the 
publu;  that  the  dire(;t  final  rule  did  iu.)i 
take  effect  on  October  .S,  2001    We 


indicated  in  our  August  21    ,i(i()l  dire(  t 
final  rulemaking  that  if  we  received 
adverse  comments,  EPA  would  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule  (Rfi 
PR  43822).  This  is  that  subsequent  final 
rule.  A  description  of  the  RACT 
determination(s)  made  for  each  source 
was  provided  in  the  August  21.  2001 
direct  final  rule  and  will  not  be  restated 
here.  A  summary  of  the  (omments 
submitted  by  PennFuture  germane  to 
this  final  rulemaking  and  EPA  s 
responses  are  provided  in  Sec;ti(jn  II  ot 
this  document. 

II.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  [)ro[)osed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  .\ugust 
24.  2001  to  approve  ca.se-by-(;a:-;e  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOCi 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  (;ertain  sources.  A 
summary  of  those  coiiunents  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow.  Assistant  .Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9.  1976.  cited  in  Michigan  v 
Thomas.  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  Itjchnology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

He.sponse.  On  March  23,  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACrr  regulations,  25  PA  Code  Chapters 
l^il  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 


(.nntained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subse(;tion 
129.91,  Control  of  major  sources  of  NO\ 
and  VOCs.  requires  subject  fa{;ilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
HF'A  Region  III  by  July  15.  1994  in 
a((  ordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(DA  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b). 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demon.strate  complianc;e 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
R/\CT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision 

The  conditional  nature  of  EPA's 
March  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  ca.se  RACT 
determinations  by'the  DEP.  Rather,  EPA 
stated  that  "*   *   *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
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R.ACT  regulations  became  effective  on 
June  18.  2001.  A,s  of  that  t'ime. 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (fifi 
FR  44.=i7R),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  oui 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  ca.se  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  R.-\CT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analvses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 


CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  [irocesses.  Solvent 
metal  cleaning,  Fh;irniaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polvmer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://\vw\\  I'pn.gov/ttn/ 
cotc/dirl/rtg.txtl 

EPA  disagrees  with  PenriFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  everv  case-by- 
case  RACT  determination  conducted  hy 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  stand.ird. 
PennFuture  submitted  (omments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  FIramn,  Phillips 
and  Brunot  Island  stations.  KF.A 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsvlv.inia's 
RACr  program,  it  noted  th.it 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOy  emitting  sources  in 
the  C^ommonwealth  and  in  the  Northeast 
United  States"  |63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  R.\(T  (under  25  Pa. Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EP,'\  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  c;ase-by  case  R.^CT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  sub|ect  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Hfsponsf:  (Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  FP,^  agrees  witti 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  ihey 


install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
11.  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  c^se-by-caSe  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by  -case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
vex;  source  categories  for  which  federal 
(  ontrol  technique  guidelines  (CTGs) 
have  been  issued,  the  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14.  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
i'lttsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  ga.s/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  as.serts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VCX; 
source  categories. 
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Besponse:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publir.ailv  owned 
treatment  works.  The  Appendix  1, 
referred  to  bv  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  .Air  .\v\ — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  .Air  Act— .A  .Menu  of 
Options "  duly  1994).  The  categories 
referenced  by  PennP'uture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  .Appendix  .A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations 

The  Commonwealth  is  under  no 
statutory  obligation  to  adopt  R-ACTF  rules 
for  source  cofegones  for  which  EP.A  has 
not  issued  a  CTG.  In  fact.  CTGs  do  not 
exist  for  all  but  one  of  the  categories  to 
which  the  cnmmenter  explicitly  refers 

The  .Act  requires  that  states  adopt 
regulations  to  impose  R.ACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  R.ACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)| 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  R,ACT  for  sources  covered 
by  a  CTG,  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  1.5.  1990  |182(b)(2)(A)|, 
The  other  provides  that  states  must 
adopt  VOC  R.ACT  for  all  "VOC  sources" 
covered  bv  a  CTG  issued  after  November 
15,  1990  ri82(b)(2)(B)|   EPA  has  long 
interpreted  the  statutory  R.ACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  bv 
source-specific  rules  for  eac;h  source 
within  a  t  ategory.  When  initially 
established.  RACT  was  (  learlv  defined 
as  a  case-bv-case  determination,  but 
EPA  provided  CTGs  to  simplifv  the 
process  for  states  such  that  thev  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules  .See 
Strelow  Memorandum  dated  December 
9.  1976  and  44  PR  53781,  September  17, 
1979  EP.A  does  not  believe  that 
CJongress'  use  of  "source  categorv"  in 
one  provision  of  se(  lion  lH2(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTCi-subject  sources  are 
located  within  those  areas  of  a  slate 
where  RA(T  applies  under  Fart  D  oflhe 


Act.  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  .A  stale  niav, 
instead,  opt  to  impose  R.ACT  for  such 
sources  in  permits,  plan  approvals. 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EP.A  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTCi-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  he  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  onlv  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
categorv'  explicitlv  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  C'ommonwealth  did  not 
adopt  a  categorv  RACJT  regulation  for 
natural  gas/gas  processing  plants, 

D.  Comment:  PennFuture  cites  EPA 
correspondence  jletter  from  Marcia 
Spink.  EP.A.  to  )ames  Salvaggio,  DEP, 
December  1.5,  1943!  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automati(  "  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  categorv  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NC^x  R.A(T  (aiidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" apprf)aches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  dcKunient  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  bv  source  category.  PennFuture 
(  omments  that  DEP  issued  its 
"(iuidance  Document  on  Reasonablv 
Available  Contr(ti  Technology  for 
Sources  of  NOx  Emissions."  March  1 1 , 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton. 
and  that  this  figur.;  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptatile  to  EF'A"  llettt.'r  from  Thomas 
Maslany.  EPA,  to  James  Salvaggio,  DEP. 


June  24.  1997)  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  |62  FR  43134, 
37-38  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluationsjndicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light— Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton, 
or  any  other  "bright  line  "  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT, 

Response:  EPA  stilf  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions,"  March  11,  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA,  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  |63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio. 
DEP  to  David  Arnold,  EPA,  September 
10,  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  burn  IC 
engine  (.see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
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Ramamurthy,  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "  Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
ni's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light— Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlum— 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  D.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 


demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act)  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example.  66 
FR  42415,  16-17  (August  13.  2001) 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  ail 
such  limitations  in  addition  to  any 
limits  set  by  RACT 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEPs 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFutiire's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power— Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  439.59 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 


emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient  |62  FR 
at  43961).  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  R.^CT 

Response  Title  I\'  of  liie  Act, 
addressing  the  iicid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  (General  Preamble  at 
57  FR  55625.  November  25.  1992).  The 
.^ct  provides  for  a  number  of  control 
programs  that  mav  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS)  best  available  control 
technology  (B.ACT),  and  lowest 
achievable  emission  rate  (L'\ER)  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  mav  also  apply  to 
sources  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  R,^CT,  do  not 
establish  what  requirements  must  apply 
under  the  RA(_T  program   While  these  ' 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  and  rain  controls 
should  be  mandated  as  RACT 

EPA  stated  in  the  final  disapproval  of 
the  .NOx  R.^CT  determination  for  PPNC 
(63  FR  at  236691,  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPAs 
proposed  disapproval  EPA  made  clear 
in  its  ,*iugust  IH,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNCl  R.^CT  determination. 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits  In  fact.  EPA  stated  in  the 
August  18.  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  (62  FR 
at  43961]   EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
163  FR  at  236701.  Nor  has  EPA  intended 
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to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit. 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action  I 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VCXZ  and  NOx 
RACT  for  five  major  sources  located  in 
the  Pittsburgh  area.  EPA  is  approving 
these  RACT  SIP  submittals  because 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  apphcable  to  these 
sources.  PADEP  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations. 

rV,  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulator.'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 


specified  bv  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsis(fent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  .-Mr  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  .\ct  of  1995  (15  U.S.C. 
272  note]  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

B.  Submisi^ion  to  Congress  and  the 

Comptrnller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules;  (1)  Rules  of  particular 
applicability.  (2)  niles  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3)  EPA  is  not 
required  to  submit  a  rule  report 
regarding  todays  action  under  section 
801  because  this  is  a  rule  of  particular 


applicability  establishing  source- 
specific  requirements  for  five  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  five  individual  sources  in 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3,  2001. 
Thomas  C,  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(173)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

•        «        *        •        » 

(c)  *  '  • 

(173)  Revisions  pertaining  to  VOC  and 
NOx  RACT  for  major  sources,  located  in 
the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area,  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  January 
10,  1996,  July  24,  1998,  April  9,  1999. 
February  2,  2001  and  April  19,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  dated  January  10,  1996. 
July  24,  1998,  April  9.  1999,  February  2, 
2001  and  April  19,  2001  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and  NOx  RACT 
determinations. 
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(B)  Plan  Approvals  (PAs)  and 
Operating  Permits  (OPs)  for  the 
following  sources: 

[1]  Equitrans,  Inc.,  OP  63-000-642. 
effective  July  10.  1995,  except  for  the 
Permit  Term. 

(2)  Witco  Corporation,  Petrolia 
Facility.  PA  10-037,  effective  June  27, 
1995. 

[3]  Ranbar  Electrical  Materials,  Inc., 
OP  65-000-042,  effecUve  February  22. 
1999,  except  for  the  Permit  Term  and 
conditions  11,  12,  13  and  14. 

(4)  Nova  Chemicals,  Inc.,  OP  04-000- 
033  (Permit  No.  04-0033).  effective  as 
reissued  January  24,  2001,  except  for  the 
Permit  Term  and  conditions  8,  9,  and 
10. 

(5)  BASF  Corporation.  OP  04-000- 
306,  effective  March  23,  2001. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraph  (c)(173)(i)(B) 
of  this  section. 
*        *        •        *        • 

IFR  Doc.  01-25733  Filed  10-16-01;  8.45  am] 

BILUNG  CODE  66«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PA-4152a;  FRL-7084-S] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  14  Individual 
Sources  Located  In  the  Philadelphia- 
Wilmington-Trenton  Area;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment.  EPA  is  withdrawing 
the  direct  final  rule  approving  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  fourteen  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx)  located  in  the 
Phi  ladelphia- Wilmington-Trenton 
ozone  nonattainment  area.  In  the  direct 
final  rule  published  on  September  10, 
2001  (66  FR  46953),  EPA  stated  that  if 
it  received  adverse  comment  by  October 
10,  2001,  the  rule  would  be  withdrawn 
and  not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Citizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 


comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  September  10. 
2001  (66  FR  46971),  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

DATES:  The  direct  final  rule  is 
withdravkTi  as  of  October  17.  2001 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford  at  [215]  814-2108 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbon. s. 
Incorporation  by  reference.  Nitrogen 
dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  10.  2001 
James  W.  Newsom, 
Acting  Regional  Administrator.  Region  111 

PART  40— [AMENDED] 
§  52.2020    [Amended] 

Accordingly,  the  addition  of 
§  52.2020(c)(185)  is  withdrawn  as  of 
October  17, 2001. 

[FR  Doc.  01-26088  Filed  10-if>-0i;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4135a;  FRL-7084-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  14  Individual 
Sources  Located  in  the  Philadelphia- 
Wilmington-Trenton  Area;  Withdrawal 
of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  a  letter  of 
adverse  comment,  EPA  is  withdrawing 
the  direct  final  rule  approving  revisions 
which  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  fourteen  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  NOx)  located  in  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area.  In  the  direct 
final  rule  published  on  September  6, 
2001  (66  FR  46525),  EPA  stated  that  if 
it  received  adverse  comment  by  October 
9,  2001,  the  rule  would  be  withdrawm 
and  not  take  effect.  EPA  subsequently 
received  adverse  comments  from  the 
Citizens  for  Pennsylvania's  Future 
(PennFuture).  EPA  will  address  the 
comments  received  in  a  subsequent 


final  action  basfd  upoii  ihe  proposed 
action  also  published  on  Septembers, 
2001  I8h  FK  46573).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

DATES:  The  direct  final  rule  is 
Withdrawn  as  of  October  17,  2001. 
FOR  FURTHER  INFORMATION  CaVTACT: 

Harold  .\   Frank foni  at  ;21.=>    HI 4-2 108. 

list  ofSubiects  in  40  CFTi  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated  October  10,  2001. 
James  W  Newsom. 
Acting  Regional  Administrator.  Region  ID. 

PART  40— [AMENDED] 
§52.2020     [Amende-J] 

.■\(  (  ordinglv,  the  addition  of 
t!  52,2020(c)(169)  is  withdrawn  as  of 
October  17. 2001 
IKR  Dor  01 -I'hOHy  Filed  10-1&-01;  8:45  am) 

BILUNG  COD£   6580-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[DA  01-2237:  MM  Docket  No.  01-149;  RM- 
10173,  RM-10175] 

Radio  Broadcasting  Services;  Savoy, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Sinking.  66  FR  37633 
(July  Ifl.  2001)  this  document  allots 
Channel  297,^  to  Savoy.  Texas  and 
provides  Savoy  with  its  first  local  aural 
transmission  ser\ice.  The  coordinates 
for  Channel  297A  at  Savoy  are  33-42- 
58  North  Latitude  and  qf>l24-09  West 
Longitude 

DATES:  Effective  November  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  R 
Earthen  Gorman.  Mass  Media  Bureau, 
(202) 418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Report 
and  Order,  .MM  Docket  No  01-149, 
adopted  September  19.  2001.  and 
released  September  28,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  norma!  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II.  445  12th  Street,  SW.,  Room 


I 
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CY-A257.  Washington.  DC  20554.  The 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Quaiex  International,  Portals 
II,  445  12th  Street.  S\V..  Room  CY-B402. 
Washington,  DC  20554.  telephone  202 
863-2893.  Facsimile  202  863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73ofTitle47of  theCode  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  Part  73 
reads  as  follows: 

Authority.  47  L'.S.C.  154,  303,  334.  and 
336.  I 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  bv 
adding  Savoy,  Channel  297.\ 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau 

(PR  Doc  01-26061  Filed  10-16-01,  8:45  ami 

BILUNO  COD€  8712-01-P  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 


I 


[DA  01-2317;  MM  Docket  No.  01-87;  RM- 
10092]  I 

Television  Broadcasting  Services; 
International  Falls  and  Chisholm,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  proposal  filed 
on  behalf  of  Channel  11,  License.  Inc.. 
permittee  of  Station  KRII,  Channel  1 1 . 
International  Falls,  Minnesota,  the 
Commission  reallots  Channel  11  from 
International  Falls  to  Chisholm, 
Minnesota,  as  that  community's  first 
local  television  transmission  service  and 
modifies  the  authorization  for  Station 
KRII  (File  No.  BPCT-19960709KRJ 
accordingly,  pursuant  to  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules.  See  66  FR  20224,  April  20,  2001. 
The  DTV  Table  contained  in  Section 
73, 622(b)  of  the  Commission's  Rules  is 
not  affected  by  the  requested 
reallotment  as  there  is  no  paired  DTV 
channel  for  Station  KRlI's  authorization 
Coordinates  used  for  Channel  1 1  at 
Chisholm  are  47-51-39  NL  and  92-56- 


41  WL.  Additionally,  as  Chisholm  is 
located  within  400  kilometers  (250 
miles)  of  the  US. -Canada  border, 
concurrence  of  the  Canadian 
government  to  this  allotment  was 
requested  but  has  not  been  received. 
Therefore,  the  allotment  of  Channel  11 
at  Chisholm  is  conditioned  on 
concurrence  of  the  Canadian 
government  in  accordance  with  the 
1994  U.S. -Canada  TV  Agreement.  With 
this  action,  this  docketed  proceeding  is 
terminated. 

DATES:  Effective  November  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  loyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-87, 
adopted  September  26,  2001,  and 
released  October  5,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  CY-A257),  445 
12th  Street.  SW  ,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Qualtex  International, 
Portals  II,  425  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  (202)  863-2893,  facsimile 
202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
reads  as  follows; 

.\uthority:  47  I'  S.C.  154.  303,  334,  336. 

§  73.606    [Amended] 

2   Section  73  606(b),  the  Table  of  TV 
.•Mlotments  under  Minnesota,  is 
-imended  bv  adding  Chisholm,  Channel 
11.  and  removing  Channel  11  at 
International  Falls. 

Federal  Communications  Commission. 
|ohn  .\.  Karouso<i, 

Chief,  Allocutions  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
iFR  Dor   01-260fiS  Filed  10-16-01;  8:45  ami 
BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  230 
[I.D.  1 00901 D] 

Whaling  Provisions:  Aboriginal 
Subsistence  Whaling  Quotas 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  aboriginal 

subsistence  whaling  quota. 

SUMMARY:  NMFS  announces  the 
aboriginal  subsistence  whaling  quota  for 
bowhead  whales,  and  other  limitations 
deriving  from  regulations  adopted  at  the 
1997  Annual  Meeting  of  the 
International  Whaling  Commission 
(IWC).  For  2001,  the  quota  is  75 
bowhead  whales  struck.  This  quota  and 
other  limitations  will  govern  the  harvest 
of  bowhead  whales  by  members  of  the 
Alaska  Eskimo  Whaling  Commission 
(AEWC). 

DATES:  Effective  October  17,  2001. 
ADDRESSES:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East  West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  Aboriginal 
subsistence  whaling  in  the  United  States 
is  governed  by  the  Whaling  Convention 
Act  (16  U.S.C.  916  et  seq.).  which 
requires  the  Secretary  of  Commerce 
(Secretary)  to  publish,  at  least  annually, 
aboriginal  subsistence  whaling  quotas 
and  any  other  limitations  on  aboriginal 
subsistence  whaling  deriving  from 
regulations  of  the  IWC. 

At  the  1997  Annual  Meeting  of  the 
rWC,  the  Commission  set  quotas  for 
aboriginal  subsistence  use  of  bowhead 
whales  from  the  Bering-Chukchi- 
Beaufort  Seas  stock.  The  bowhead  quota 
was  based  on  a  joint  request  by  the 
United  States  and  the  Russian 
Federation,  accompanied  by 
documentation  concerning  the  needs  of 
2  Native  groups:  Alaska  Eskimos  and 
Chukotka  Natives  in  the  Russian  Far 
East. 

This  action  by  the  IWC  thus 
authorized  aboriginal  subsistence 
whaling  by  the  AEWC  for  bowhead 
whales.  This  aboriginal  subsistence 
harvest  is  conducted  in  accordance  with 
a  cooperative  agreement  between  NOAA 
and  the  AEWC. 

The  IWC  set  a  5-year  block  quota  of 
280  bowhead  whales  landed.  For  each 


Federal  Register/Vol.  66,  No.  201 /Wednesday.  October  17,  2001 /Rules  and  Regulations 


52713 


of  the  years  1998  through  2002.  the 
number  of  bowhead  whales  struck  may 
not  exceed  67,  except  that  any  imused 
portion  of  a  strike  quota  from  any  year, 
including  15  unused  strikes  from  the 
1995-1997  quota,  may  be  carried 
forward.  No  more  than  15  strikes  may  be 
added  to  the  strike  quota  for  any  1  year. 
The  2000  strike  quota  was  75.  At  the 
end  of  the  2000  harvest,  there  were  15 
imused  strikes  available  for  carry- 
forward, so  the  combined  strike  quota 
for  2001  is  also  82  (67  +  15). 

The  United  States  and  the  Russian 
Federation  have  concluded  an 
arrangement  to  ensure  that  the  total 
quota  of  bowhead  whales  landed  and 
struck  in  2001  will  not  exceed  the 
quotas  set  by  the  IWC.  Under  that 
arrangement,  the  Russian  natives  may 
use  no  more  than  7  strikes,  and  the 
Alaska  Eskimos  may  use  no  more  than 
75  strikes. 

NOAA  is  assigning  75  strikes  to  the 
Alaska  Eskimos.  The  AEWC  will 
allocate  these  strikes  among  the  10 
villages  whose  cultural  and  subsistence 
needs  have  been  documented  in  past 
requests  for  bowhead  quotas  from  the 
rWC,  and  will  ensure  that  its  hunters 
use  no  more  than  75  strikes. 

Other  Limitations 

The  IWC  regulations,  as  well  as  the 
NOAA  rule  at  50  CFR  230.4(c),  forbid 
the  taking  of  calves  or  any  whale 
accompanied  by  a  calf. 

NOAA  rules  (at  50  CFR  230.4)  contain 
a  number  of  other  prohibitions  relating 
to  aboriginal  subsistence  whaling,  some 
of  which  are  simimarized  here.  Only 
licensed  whaling  captains  or  crew  under 
the  control  of  those  captains  may  engage 
in  whahng.  They  must  follow  the 
provisions  of  the  relevant  cooperative 
agreement  between  NOAA  and  a  Native 
American  whaling  organization.  The 
aboriginal  hunters  must  have  adequate 
crew,  suppUes,  and  equipment.  They 
may  not  receive  money  for  participating 
in  the  hunt.  No  person  may  sell  or  offer 
for  sale  whale  products  from  whales 
taken  in  the  hunt,  except  for  authentic 
articles  of  Native  handicrafts.  Captains 
may  not  continue  to  whale  after  the 
relevant  quota  is  taken,  after  the  season 
has  been  closed,  or  if  their  licenses  have 
been  suspended.  They  may  not  engage 
in  whaling  in  a  wasteful  manner. 


Dated:  October  11,  2001. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service 
[PR  Doc.  01-26172  Filed  10-1&-01,  845  am) 
BIUJNQ  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dodwt  No.  010112013-1013-01;  I.D. 
101 201  A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslia;  Pollocic  in  Statistical 
Area  610  of  the  Gulf  of  Alaslia 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (C^A).  This 
action  is  necessary  to  prevent  exceeding 
the  seasonal  allowance  of  the  pollock 
total  allowable  catch  (TAG)  for 
Statistical  Area  610  of  the  GOA 
OATiS:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  October  13,  2001,  until 
2400  hrs,  A.l.t..  December  31,  2001 
FOR  FURTHER  INFORMATKW  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year  under  harvest 
or  over  harvest  of  a  seasonal  allowance 
of  pollock  may  be  added  to  or 
subtracted  from  the  subsequent  seasonal 
allowances  of  pollock  in  a  manner  to  be 
determined  by  the  Administrator. 
Alaska  Region,  NMFS  (Regional 
Administrator),  provided  that  a  revised 
seasonal  allowance  does  not  exceed  30 
percent  of  the  annual  TAG 
apportionment  (§  679.20(a)(5)(ii)(C)) 


The  annual  2001  pollock  TA(   m  the 
combined  Central  and  Wesiern  (..A.) A  !<; 
87,180  mt  and  30  percent  of  tins  amount 
IS  26.154  mt  (66  PR  7276.  januarv  22, 
2001.  and  66  PR  37167.  July  17.  2001). 
This  IS  the  maximum  amount  of  TAG 
that  may  harvested  in  any  season,  in 
this  case  the  D  season  Polhx  Ik  TACs  in 
the  Western  and  Central  Regulatory 
.^reas  in  the  C  and  D  seasons  arr- 
apportioned  among  Statistical  .Areas 
610.  620.  and  630  in  proportion  to  the 
distribution  of  biomass  as  detprmined 
by  the  four  most  recent  NMFS  summer 
surveys.  These  amounts  are  42.05 
percent,  25  03  percent,  and  32  92 
percent  respectively  (66  PR  7276 
January  22.  2001  and  bb  PR  37167.  July 
17,  2001).  In  Statistical  Area  610  this 
translates  to  a  maximum  TAG  for  the  D 
season  of  10.998  mt  (26  154  mt  x 
0.4205)  The  Regional  .Administrator  has 
determined  that  11.666  mt  of  the 
original  pollfxr.k  T.AC  remains  in 
Statistical  Area  610  In  ai  cordance  with 
§  679,20(a)(5)(ii)(C!,  the  Regional 
Administrator  hereby  increases  the 
original  D  season  pollock  TAG  of  9.165 
mt  by  1,833  mt  The  revised  D  season 
allowance  of  polioc  k  TAC.  in  Statistical 
Area  610  is  10.998  mt 

In  accordance  with  «»  679  20(d)(l)(i). 
the  Regional  .Administrator,  has 
determined  that  the  D  season  allowance 
of  the  pollock  TAC  in  Statistical  .Area 
610  will  soon  be  reached  Therefore  the 
Regional  Administrator  is  estatjlishmp  a 
directed  fishing  allowance  of  10,798  mt, 
and  is  setting  aside  the  remaining  200 
mt  as  bycafch  to  support  other 
anticipated  groundfish  fisheries. 
Consequently  in  accordance  with  6 
679  20(d)(l Kill),  NMPS  is  prohibiting 
directed  fishing  for  pollocli  in  Statistical 
Area  610  of  the  C/) A 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at  ^ 
679.20(e)  and  (f) 

Classification 

This  action  responds  to  the  t)est 
available  information  re<  entl\  obtained 
from  the  fishery  The  Assistant 
Administrator  for  Fisheries.  NO.AA, 
finds  that  the  need  to  immediately 
implement  this  action  tn  prrnent 
exceeding  the  seasonal  ailrKiation  of 
pollock  in  Statistical  Area  610 
constitutes  good  cause  t(i  waive  the 
requirement  to  provide  prior  nniiie  and 
opportunity  for  public  comment 
pursuant  to  the  authont\  s<M  forth  at  5 
U.S.G.  553(b)(3)(B) 
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and  50  CFR  679.20(b)(3)(iii)(A).  as  such 
procedures  would  be  unnecessary  and 
contrary  to  the  public  interest. 
Similarly,  the  need  to  implement  these 
measures  in  a  timely  fashion  to  prevent 
exceeding  the  seasonal  allocation  of 
pollock  in  Statistical  Area  610 


constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  use.  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  IS  exempt  from  review  under 
Executive  Order  12866 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  12.  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-26174  Filed  10-12-01;  4:04  pml 
BILUNG  CODE  3S10-22-S 
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Proposed  Rules 


Federal  Register 

Vol.  66.  No.  201 

Wednesday,  October  17,  2001. 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  381  and  441 
[Docket  No.  01-030N] 
RIN0583-AC87 

Announcennent  of  and  Request  for 
Comment  on  Industry  Petition  to 
Postpone  the  Effective  Date  of 
Regulations  Limiting  and  Requiring 
Labeling  for  Retained  Water  in  Raw 
Meat  and  Poultry  Products 

AQENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Opportunity  to  comment. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  requesting 
comment  on  a  petition  that  asks  FSIS  to 
postpone  until  August  1,  2004,  the 
effective  date  of  new  regulations  that 
limit  water  retained  by  raw  meat  and 
poultry  products  from  post-evisceration 
processing  to  the  amount  that  is 
unavoidable  in  meeting  applicable  food 
safety  requirements,  such  as  the 
pathogen  reduction  requirements  for 
Salmonella,  and  require  labeling  for  the 
amount  of  water  retained.  The 
regulations  were  published  in  the  final 
rule  "Retained  Water  in  Raw  Meat  and 
Poultry  Products;  Poultry  Chilling 
Requirements,"  in  the  Federal  Register 
on  January  9,  2001. 

The  petitioners,  four  trade 
associations  representing  the  meat  and 
poultry  industries,  assert  that  the 
postponement  is  necessary  because 
affected  companies  will  not  be  able  to 
comply  with  the  regulations  until  they 
have  completed  several  steps  for  which 
the  Agency  did  not  allow  sufficient 
time.  The  petitioners  maintain  that: 
Because  of  the  time  necessary  to  obtain 
Agency  review  of  industry  data 
collection  protocols  for  determining 
minimum  retained  water  in  products, 
some  companies  will  not  be  able  to 
begin  data  collection  under  the 
protocols  until  late  in  2001;  because  of 
insufficient  laboratory  capacity  in  the 


industry  and  because  of  the  need  to 
determine  seasonal  variation  in 
moisture  content  of  poultn.'  and  the 
relation  between  water  retention 
controls  and  Salmonella  levels  on  raw 
product,  data  collection  on  water 
absorbed  during  chilling  processes,  and 
then  on  water  retention  in  individual 
raw  products  at  packaging,  cannot  be 
completed  until  early  2003;  and  once 
retained  water  levels  have  been 
determined,  changes  to  plates  for 
printing  labels  and  the  labeling  of  the 
many  products  affected  by  the  final  rule 
cannot  be  completed  until  mid-2004 
The  petitioners  elaborate  on  these 
points  in  their  petition  and  supporting 
documentation.  Finally,  they  argue  that 
if  no  extension  were  granted,  the 
economic  consequences  would  be 
severe.  Much  of  the  industn,-  would 
have  to  shut  down  because  of  the 
inability  to  ship  product  that  is  not 
misbranded. 

DATES:  Comments  must  be  received  on 
or  before  November  16.  2001 . 
ADDRESSES:  Submit  one  original  and  one 
copy  of  written  comments  to  Docket 
Clerk,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service.  300 
12th  Street.  SW.,  Room  102  Cotton 
Annex,  Washington,  DC  20250.  Please 
refer  to  docket  number  01-030N  in  your 
comments.  All  comments  submitted  in 
response  to  this  proposal,  as  well  as 
research  and  background  information 
used  by  FSIS  in  developing  this 
docimient,  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  1  p.m.,  and  2 
p.m.  and  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Daniel  L.  Engeljohn,  Director, 
Regulations  and  Directives  Development 
Staff,  OPPDE,  FSIS.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
3700;  (202)  720-3219. 
SUPPLEMENTARY  INFORMATION: 

Background 

For  many  years,  meat  and  poultr\ 
slaughtering  establishments  have 
conducted  carcass-chilling  operations 
differently.  In  livestock  slaughtering 
establishments,  carcasses  undergo  a 
final  wash  after  slaughter  and  dressing 
to  remove  remaining  consumer 
protection  defects  before  being  air- 
chilled  in  large  coolers.  In  the  coolers, 
a  water  mist  is  typically  applied  to  the 


carcasses  to  miniTnize  shrinkage  and 
promote  rapid  heat  loss.  Water  mist 
systems  must  be  operated  in  a  manner 
that  does  not  result  in  meat  carcasses 
weighing  more  than  their  pre-chilled 
weight. 

Most  poultrv  processors  chill  poultry 
using  the  water  immersion  chilling 
method  which  is  faster  and  more  cost 
efficient  than  air  chilling,  but  results  in 
absorption  and  retention  of  water  both 
in  the  skin  and  in  the  tissue  under  the 
skin  Because  immersion  chilling  is 
considered  an  efficient  way  to  lower  the 
internal  temperature  of  poultry,  FSIS 
has  permitted  the  retention  of  .some 
water  in  poultrv    Rut  because  a  product 
containing  excessive  water  may  be 
considered  adulterated.  FSIS  has 
consistently  required  that  the  retention 
of  water  in  meat  and  poultr\  h«^ 
minimized  and  has  enfoncii  rt-giilation*- 
limiting  the  retained  water  percentage 
in  the  carcasses. 

In  1994,  a  group  of  poultrv  consumers 
and  red  meat  producers  sued  the  ^■SD.^ 
in  U.S.  District  Couil  [Kennev  H  al  v 
Glickman].  alleging  that  poultry 
products  containing  absorbed  water 
were  both  economically  adulterated  and 
misbranded  within  the  meaning  of  the 
Poultry  Products  Inspe<iion  Act  (PFIA). 
They  also  disputed  the  differences  m 
regulations  concerning  water  retention 
by  meat  and  poultrv' 

In  July  1997.  the  Court  found  that  the 
presence  of  absorbed  water  in  poultry 
did  not  mean  that  the  product  was 
necessarily  economically  adulterated  or 
misbranded  under  the  PPLA  However, 
the  Court  set  aside  the  regulations 
specifying  water  absorption  and 
retention  limits  for  whole  poultr%   The 
court  noted  that  the  record  of  the 
rulemaking  in  which  those  levels  were 
established  did  not  explain  how  the 
particular  water  retention  levels  were 
determined,  why  water  retention  m 
poultry  cannot  be  reduced  belo\\ 
current  levels,  or  why  meat  and  pouitn 
levels  should  be  treated  differently. 

In  September  19Q8  responding  to  the 
Court  s  ruling  and  rulemaking  petitions 
filed  with  the  .Agency  by  several 
livestock  industn.'  associations,  FSIS 
issued  a  proposed  rule  that  would 
restrict  the  amount  of  water  that  could 
be  retained  by  raw  meat  and  poultry 
carcasses  and  parts  Specifically,  the 
.Agency  proposed  revising  the  moisture 
absorption  and  retention  regulations  by 
limiting  the  amount  of  water  retained  by 
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raw  meat  and  poultn,-  carcasses  and 
parts  as  a  result  of  post-evisceration 
processing  to  the  amount  unavoidable 
in  achieving  a  food  safety  objective. 

FSIS  also  proposed  revisions  to  the 
poultry  chilling  regulations  to  improve 
consistency  with  the  Agency's  Pathogen 
Reduction/Hazard  .^nalvsis  and  Critical 
Control  Points  (PR;  HACCP)  regulations, 
eliminate  "command-and-control" 
features,  and  reflect  current 
technological  capabilities  and  good 
manufacturing  practices.  Some  of  the 
regulatory  provisions  that  were  to  be 
eliminated  or  replaced  with 
performance  standards  were  those 
specifying  the  manner  in  which  opening 
cuts  are  to  be  made  in  poultry  before 
evisceration,  chilling  equipment 
features,  fresh  water  replenishment  rates 
for  continuous  chillers,  the  type  of 
giblet  wrap  to  be  used,  and  the  method 
for  thawing  frozen  poultry  to  be  used  in 
further  processed  products. 

On  January  9,  2001,  FSIS  published  a 
final  rule  in  the  Federal  Register  (66  FR 
1750)  promulgating  regulations  that 
limit  the  amount  of  water  that  could  be 
retained  by  raw,  single-ingredient,  meat 
and  poultry  products  as  a  result  of  post- 
evisceration  processing,  such  as  carcass 
washing  and  chilling.  Under  the 
regulations  (codified  at  9  CFR  441.10), 
which  become  effective  January  9,  2002, 
raw  livestock  and  poultry  carcasses  and 
parts  will  not  be  permitted  to  retain 
water  resulting  from  post -evisceration 
processing  unless  the  establishment 
preparing  those  carcasses  and  parts 
demonstrates  to  FSIS,  with  data 
collected  under  a  written  protocol,  that 
any  water  retained  in  the  carcasses  and 
parts  is  an  inevitable  consequence  of  the 
process  used  to  meet  applicable  food 
safety  requirements.  The  protocol  and 
data  collected  under  it  must  be  available 
for  review  by  FSIS.  The  labels  of 
products  covered  by  the  rule  must  bear 
statements  on  their  labels  indicating  the 
maximum  percentage  of  retained  water 
in  the  products.  The  final  rule  also 
revises  the  poultry  chilling  regulations 
(in  9  CFR  381. 65,  381  66)  as  proposed, 
with  technical  adjustments  made  in 
response  to  comments.  On  June  29. 
2001,  FSIS  issued  instructions  to  its 
personnel  (FSIS  Notice  22-01)  on 
procedures,  including  those  for  review 
of  data  collection  protocols,  that  are  to 
be  followed  during  the  period  before  the 
new  water  retention  regulations  become 
effective. 

Since  publication  of  the  final  rule, 
FSIS  has  met  on  several  occasions  with 
representatives  of  the  regulated 
industry,  has  responded  to  requests  for 
clarifications  and  further  information. 
and  has  exchanged  correspondence  with 
the  industry  on  various  matters  relating 


to  the  final  rule.  During  this  time,  some 
industry  representatives  have 
consistently  expressed  doubts  about  the 
ability  of  companies  to  comply  with  the 
provisions  for  retained  water 
minimization  bv  the  effective  date. 

In  a  July  16,  2'00 1 ,  letter  to  the 
Secretary  of  Agriculture,  the  National 
Cattlemen's  Beef  Association  (NCBA) 
stated  that  NCBA  had  been  informed  by 
representatives  of  the  poultry  industry 
that  they  were  considering  seeking  an 
extension  of  the  implementation 
deadline.  Citing  the  chronicle  of 
litigation,  industry  petitions,  and 
regulatorv  proposals  on  retained  water 
from  1994  till  the  present,  NCBA 
characterized  the  process  leading  to  the 
final  rule  as  "painfully  slow."  NCBA 
maintained  that  the  beef  industry  had 
worked  hard  to  bring  fairness  to  the 
issue  and  was  ready  for  the  meat  and 
poultry  industry  to  comply  with  the 
new  regulations,  and  that  the 
association  could  not  support  an 
extension. 

Petition 

FSIS  received  a  petition  dated  August 
17,  2001,  signed  by  the  following 
organizations:  The  American  Meat 
Institute,  National  Chicken  Council, 
National  Food  Processors  Association, 
and  the  National  Turkey  Federation. 
The  petition  requests  that  FSIS 
postpone  until  August  1,  2004,  the 
effective  date  of  the  new  regulations  that 
limit  and  require  labeling  for  the 
amount  of  water  retained  by  raw  meat 
and  poultry  products  from  post- 
evisceration  processing  (9  CFR  441.10). 

The  petitioners  assert  that 
postponement  of  the  effective  date  is 
necessary  because  affected  companies 
will  not  be  able  to  comply  with  the 
regulations  until  they  complete  several 
steps  for  which  the  Agency  allowed 
insufficient  time.  First,  the  petitioners 
state  that  the  time  necessary  to  obtain 
Agency  review  of  industry  data 
collection  protocols  for  determining 
minimum  retained  water  in  products 
will  mean  that  some  companies  will  not 
be  able  to  begin  data  collection  under 
the  protocols  until  late  in  2001.  Second, 
they  state  that,  because  of  insufficient 
laboratory  capacity  in  the  industry,  data 
collection  on  water  absorbed  during 
chilling  processes  and  then  on  water 
retention  in  individual  products  at  the 
time  of  packaging,  cannot  be  completed 
until  early  in  2003  In  this  connection. 
thev  note  that  a  one-vear  data  collection 
period  will  be  necessary  to  determine 
seasonal  variation  in  the  moisture 
content  of  poultry  and  the  relation 
between  water  retention  controls  and 
Salmonella  prevalence  on  raw  products. 
Finally,  they  state  that  changes  to  plates 


for  printing  labels  and  the  labeling  of 
the  many  products  affected  by  the  final 
rule  cannot  be  completed  until  mid- 
2004. 

The  petitioners  elaborate  on  these 
points  in  their  petition  and  supporting 
documentation.  They  present  an 
"optimistic  timeline"  that  begins  with 
the  submission  of  industry  protocols  for 
FSIS  review  by  September  15,  2001.  and 
ends  with  the  printing  of  all  new 
retained-water  labels  by  August  1,  2004, 
cautioning  that  the  timeline  assumes  no 
significant  problems  at  any  stage  that 
would  introduce  delays.  "Given  the 
realities  associated  with  this  optimistic 
timeline,"  they  say,  "it  is  critical  that 
the  agency  adjust  the  effective  date  to 
allow  for  a  realistic  implementation  of 
the  new  labeling  requirement."  They 
say  it  is  possible  that  some 
establishments  or  labels  will  not  be  in 
compliance  with  an  August  1,  2004, 
implementation  date,  and  that  the 
Agency  should  invoke  the  regulatory 
provisions  for  temporary  label  approvals 
(9  CFR  381.132(f))  in  that  eventuality. 

The  petitioners  conclude  their 
petition  by  forecasting  an  extremely 
severe  economic  impact  if  an  extension 
is  not  granted  because  of  the  inability  of 
the  poultry  industry  to  avoid  shipping 
product  that  is  misbranded  under  the 
PPIA.  Misbranded  product  cannot  bear 
the  mark  of  inspection  and  thus  cannot 
be  shipped  (21  U.S.C.  457(d),  458(a)(2)). 
An  establishment  that  cannot  ship 
product  is  closed,  for  practical 
purposes.  "In  fact,"  the  petitioners 
emphasize,  "if  no  extension  is  granted, 
industry  would  simply  have  to  cease 
production,  throwing  thousands  of 
people  out  of  work  and  resulting  in  the 
bankruptcy  of  virtually  all  companies." 

The  petitioners  do  not  address  the 
technical  revisions  of  the  poultry 
chilling  regulations.  FSIS  therefore 
assumes  that  they  do  not  object  to  the 
January  9,  2002,  effective  date  for  those 
revised  regulations. 

Questions 

FSIS  is  seeking  public  comment  on 
the  industry  petition.  To  help  in 
deciding  this  matter,  FSIS  would 
appreciate  any  additional  information 
not  already  made  available  to  the 
Agency.  In  particular,  responses  to  the 
following  questions  relating  to  the 
petition  would  be  appreciated: 

1.  Did  the  Agency  allow  the  regulated 
industry  sufficient  time — one  year  from 
publication  of  the  final  rule — to  prepare 
for  implementation?  Explain  why  the 
time  for  implementation  was  adequate 
or  inadequate. 

2.  Is  available  laboratory  capacity 
sufficient  or  insufficient  to  enable  the 
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industry  to  comply  with  the  new 
regulations  by  the  effective  date? 

3.  Is  there  additional  information  on 
the  time  necessary  to  produce  new 
labels  for  retained-water  products  that 
the  Agency  should  consider? 

4.  Would  postponement  of  the 
effective  date  be  fair  or  unfair  to  anyone 
and,  if  so,  how? 

5.  Would  postponement  of  the 
effective  date  of  the  new  retained  water 
regulations  (9  CFR  441.10)  affect 
consumers  and,  if  so,  how? 

Text  of  the  Petition 

Citizen's  Petition  to  Extend  the 
Effective  Date  of  9  CFR  441.10. 

The  undersigned  associations,  on 
behalf  of  their  members,  respectfully 
submit  this  Citizen's  Petition  to  extend 
the  effective  date  of  the  Food  Safety  and 
Inspection  Service's  (FSIS  or  the 
agency)  final  regulation  entitled 
"Retained  Water  in  Raw  Meat  and 
Poultry  Products:  Poultry  Chilling 
Requirements,"  66  FR  1479  (January  9, 
2001)  (to  be  codified  at  9  CFR  441.10). 

This  regulation  is  scheduled  to 
become  effective  on  January  9,  2002. 
Simply  put,  it  is  impossible  for  our 
members  to  comply  with  the  regulation 
by  that  date.  This  petition  sets  before 
the  agency  the  obstacles  preventing 
January  2002  compliance,  obstacles 
which  are  out  of  our  members'  control. 
Even  with  the  smoothest  of 
implementations,  the  earliest  date  for 
compliance  is  August  1,  2004 

A.  Action  Requested 

We  respectfully  request  that  the 
effective  date  of  the  moisture  regulation 
be  extended  until  August  1.  2004. 

B.  Statement  of  Grounds 

To  achieve  compliance  with  the 
regulation,  establishments  need  to 
complete  four  separate  tasks — tasks  that 
must  be  done  consecutively,  not 
concurrently: 

1.  The  establishment  has  to  determine 
the  amount  of  absorbed  moisture  that  is 
an  unavoidable  consequence  of  meeting 
a  food  safety  requirement.  To  determine 
this  level,  the  regulation  requires  that 
the  establishment  develop  a  protocol. 
Until  FSIS  accepts  a  protocol,  an 
establishment  cannot  begin  to  collect 
the  data. 

2.  After  receiving  a  "No  Objection  " 
letter  from  the  agency,  an  establishment 
would  initiate  the  procedure  to 
determine  the  unavoidable  amount  of 
absorbed  moisture. 

3.  Once  the  establishment  has 
validated  the  amount  of  moisture  that  is 
unavoidable,  there  remains  the  matter  of 
ascertaining  the  amount  of  moisture 


retained  by  product  at  time  of 
packaging. 

4.  Finally,  the  establishment  must 
work  with  its  suppliers  to  obtain  new 
packages  bearing  the  required 
declaration. 

Only  after  these  four  steps  have  been 
completed  can  there  be  compliance 
Unfortunately,  each  step  poses  a  variety 
of  difficulties  that  simply  cannot  be 
overcome  to  meet  the  effective  date  set 
by  FSIS,  even  if  companies  act  in  the 
most  expeditious  manner. 

1.  Protocol  Approval 

Upon  publication  of  the  final  rule,  we 
immediately  began  a  complete  review  of 
the  new  requirements  and  planned  for 
the  ambitious  undertaking  of  converting 
labels  to  be  in  compliance  with  the  new- 
required  label  declaration.  Following 
extensive  industry  technical  meetings,  it 
became  apparent  that  there  were 
significant  questions  not  addressed  by 
the  final  rule  for  which  clarification  is 
necessary  before  implementation  can 
commence.  We  have,  and  will  continue 
to  work  closely  with  the  agency  to 
ensure  compliance  with  the  final  rule. 

The  first  task  is  to  develop  the 
protocol  to  ascertain  the  amount  of 
moisture  unavoidably  absorbed  bv  the 
product  as  a  consequence  of  a  process 
used  to  meet  food  safety  standards  As 
promulgated,  the  regulation  imposes  the 
"command  and  control"  requirement 
that  such  protocols  must  be  submitted 
to  FSIS.  Only  protocols  receiving  a  "No 
Objection"  letter  could  be  used  to 
ascertain  the  moisture  absorption 

In  light  of  this  requirement,  we 
contacted  FSIS  as  soon  as  the  regulation 
was  published  to  obtain  guidance  on 
what  would  be  required  in  .such 
protocols.  A  meeting,  prompted  by 
significant  questions  raised  by  industry 
as  to  practical  compliance  with  the  new 
rule,  was  held  at  the  FSIS  Technical 
Service  Center  in  Februan.-.  There  were 
a  host  of  issues  surrounding  the 
protocols,  as  well  as  general  regulator) 
compliance  with  the  rule.  Many  of  these 
issues  have  been  resolved,  such  as  what 
food  safety  standard  would  be 
appropriate  to  use  in  determining 
unavoidability.  However,  several  kev 
issues  remain  unresolved,  such  as  the 
use  of  thighs  to  determine  compliance 
We  hof)e  that,  with  further  dialogue, 
industry  and  the  agency  will  work  to  a 
cooperative  and  timely  resolution  of 
these  issues,  thereby  paving  the  way  for 
complete  implementation 

Having  discussed  the  agencvs 
expectations  regarding  the  protot:ol  in 
February,  we  agreed  to  submit  generic 
protocols  for  agency  review  and 
comment  in  order  to  obtain  guidance  on 
what  the  agency  wanted  in  the  protocol 


On  .May  21.  2001,  four  generic  protocols 
were  submitted  to  FSIS.  (Attachment  1). 
Notwithstanding  the  good  faith  efforts  to 
submit  protocols  in  compliance  with  the 
regulatory  requirements,  FSIS 
responded  on  July  5,  stating:  "None  of 
the  protocols  fully  addressed  the  data 
collection  and  information  required  by 
the  regulations  ■  Letter  from  Phillip  S. 
Derfler  Deputy  Administrator.  FSIS. 
L'Xttachment  2).  In  lieu  of  comments  on 
the  draft  protocols,  FSIS  develoi>ed  its 
own  model  protocol.  Unfortunately,  we 
have  unresolved  questions  with  the 
model  Believing  it  is  more  expedient  to 
resolve  any  uncertainties  before  having 
our  members  submit  protocols,  we 
submitted  a  request  for  clarification  on 
August  3.  2001.  (Attachment  3).  That 
request  is  still  pending. 

,\ssuming  the  agency  responds 
promptly  to  our  request  for  clarification 
(eg  September  1 ,  2001).  our  members 
can  be^in  io  draft  the  protocols.  We 
estimate  that  such  drafting  will  be 
relatively  simple  once  the  outstanding 
questions  are  resolved.  Assuming  two 
ueeks  for  drafting  and  submission,  FSIS 
will  begin  receiving  protocols  from  the 
majority  of  the  industr>'  on  or  about 
September  15th.' 

Under  the  regulation.  FSIS  has  30 
days  to  review  and  comment  on  a 
protocol  Ho\s  ever,  we  respectfully 
submit  that  the  agency  lacks  adequate 
resources  to  review  the  estimated 
number  of  protocols  in  a  timely  manner. 
The  National  Chicken  Council  estimates 
that  Its  members  will  submit  at  least 
265-300  protocols  and  the  National 
Turkey  Federation  estimates 
approximately  80  protocols.  This 
num.ber  does  not  include  protocols  from 
f-iQultn,'  slaughter  establishments  that 
may  not  be  a  member  of  either 
association  Likewise,  it  does  not 
include  any  protocols  submitted  by  red 
meat  companies  We  do  not  know  how 
much  staff  time  FSIS  has  allocated  to 
the  review,  but  we  anticipate  that 
completion  of  the  review  of 
approximately  400  protocols  will  take 
over  thirty  days.^ 

.Although  the  regulation  provides  for 
passive  "approval"  of  the  protocols  (i.e., 
if  no  objection  is  raised  within  the  30 
days,  the  agency  cannot  subsequently 
raise  an  objection),  we  respectfully 
disagree  that  this  will  be  how  the  matter 
will  be  implemented  in  the  field  In  this 
regard,  we  direct  your  attention  to  FSIS 
Notice  22-01;  specifically,  the  Retained 


'  We  understand  that  some  companies  have 
already  submitted  protocols  that  have  been 
reviewed  by  the  agency  However,  the  majority  of 
broiler  establishments  and  almost  all  turkey 
establishments  have  not  yet  done  so 

'  We  note  that  it  took  FSI.S  six  weeks  to  review 
four  generic  protocols  and  develop  one  of  its  own 
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Moisture  Checklist  for  IICs.^  Item  2  on 
this  checklist  requires  the  IIC  to  identify 
the  date  of  the  FSIS  No  Objection  Letter. 
If  30  days  have  passed  and  no  letter  has 
been  received,  we  believe  many,  if  not 
most,  IICs  will  not  permit  the 
establishment  to  proceed  in  light  of  the 
instructions  contained  in  the  Notice. 
Moreover,  we  remain  concerned  that  the 
agency  may  indeed  suggest  changes  to  a 
protocol  after  the  thirty-day  period  has 
passed.  Hence,  some  legal  counsel  have 
advised  members  not  to  initiate  any 
protocol  until  a  No  Objection  letter  has 
actually  been  received. 

We  can  only  speculate  as  to  the  time 
it  will  take  for  FSIS  to  complete  the 
review.  Assuming  that  FSIS  anticipated 
300  protocols  (because  it  estimated 
there  are  approximately  300 
establishments  covered  by  the  rule,  66 
Fed.  Reg  at  1,768,  colt  3)  and 
established  a  30  day  review  period,  it 
seems  that  400  protocols  would  take  40 
days.  Adding  5ve  days  for  mail 
delivery,  the  earliest  time  for  all 
establishments  to  have  received  the  No 
Objection  letter  is  November  1,  2001. 

2.  Collection  and  Analysis  of  Data 

a.  Laboratory'  Capacity 

Once  the  establishment  receives  its 
No  Objection  letter,  the  second  task  is 
to  conduct  the  protocol.  Although  the 
establishment  should  be  ready  to 
commence  the  study  within  30  days 
(e.g.  December  1,  2001),  the  sheer 
volume  of  the  sampling  will  cause 
bottleneck  delays  at  the  laboratories — 
delays  beyond  an  establishment's 
control. 

Assuming  all  establishments  follow 
the  Model  Protocol*  contained  in  the 
FSIS  July  5  letter,  the  establishment  is 
to  select  five  groups  of  10  carcasses  to 
determine  moisture  absorption  during 
the  chilling  process.  In  addition,  under 
section  7.2  of  the  Model,  the 
establishment  is  to  randomly  select  five 
groups  of  10  carcasses  from  the  flocks 
selected  for  moisture  absorption  testing. 
This  latter  sample  set  is  to  be  analyzed 
for  Salmonella.  The  Salmonella 
sampling  and  analysis  is  to  be  done  for 
each  of  the  four  variations  in  chiller 
factors:  in  other  words,  200  samples  are 
to  be  analyzed  for  Salmonella  that  week. 
Moreover,  under  the  Model  Protocol. 
there  must  be  three  replicates  of  the 
testing  for  different  processing  days. 
Thus,  the  draft  proposal  calls  for  600 
Salmonella  samples  to  be  analyzed  per 
protocol.  If  400  protocols  are  ultimately 


'This  Notice,  issued  lur.e  29.  2001,  also  codified 
the  agency  s  position  on  many  .ssues  discussed  at 
the  February  meeting  in  Omaha    .Attachment  4,), 

*The  FSIS  Model  Protocol  was  an  enclosure  to 
the  )uly  5th  D«rfler  letter  iour  .Attachment  2). 


submitted,  this  means  240,000 
Salmonella  test.s  are  to  be  conducted  by 
the  industry  To  put  this  number  in 
context,  in  the  first  two  years  of  HACCP 
implementation.  FSIS  only  conducted 
44.272  Salmonella  analyses  '  or 
approximatelv  18%  of  the  total  FSIS 
expects  the  industry  to  conduct  before 
the  lanuary  9.  2002.  effective  date. 

Put  bluntly,  there  is  insufficient 
laboratory  capacity  to  handle  such  a 
sampling  and  testing  overload.  We  have 
spoken  with  several  of  the  major  private 
laboratories  that  can  perform 
Salmonella  analyses.  According  to  Dr. 
Paul  Gerhardt  of  the  National  Food 
Laboratories,  his  laboratory  can  handle 
700  samples  per  week  at  the  current 
time  (or  36,400  per  year,  about  15%  of 
the  total  required),  to  be  sure,  existing 
laboratory  capacity  could  be  increased, 
but  this  would  take  six  months  lead- 
time  and  "contractual  assurance  of 
testing."  (Attachment  5.)  Dr.  Gerhardt's 
conclusion  is  supported  by  other  private 
laboratories  with  which  we  have 
spoken. 

Dr.  William  Brown  of  ABC  Research, 
one  of  the  major  laboratories  analyzing 
meat  and  poultry  products,  estimated 
that  his  laboratory  could  handle 
approxim.ately  150  additional  samples 
per  day  or  39,000  in  12  months.  Dr. 
Brown  also  cautioned  that  such  a 
massive  testing  program  could  result  in 
a  shortage  of  laboratory  supplies, 
thereby  increasing  cost  of  these 
materials  and  the  analyses  themselves. 
(Attachment  6.) 

Mr  Kurt  Westmoreland  of  Silliker 
Laboratories  Group,  one  of  the  largest 
laboratories,  commented  that,  even 
though  Silliker  has  eleven  laboratories, 
the  volume  of  tests  required  "would  be 
very  difficult  to  complete  within  the 
time  frame.  '  Moreover,  this  additional 
Salmonella  testing  would  displace 
'other  much  needed  food  safety  based 
testing."  Although  Mr.  Westmoreland 
did  not  anticipate  higher  costs  for  the 
supplies  given  his  laboratory's  buying 
power,  he  too  was  concerned  as  to  the 
availability  of  testing  suppUes. 
(Attachment  7.) 

Beyond  private  laboratories,  several  of 
our  members  with  their  own 
laboratories  have  estimated  the  time  it 
would  take  to  analyze  the  additional 
Salmonella  samples  generated  by  the 
Model  Protocol.  According  to  Dr.  Neal 
Apple.  Vice  President  of  Tyson 
Corporate  Laboratory  and  Research 
Services,  it  would  take  his  laboratory 
approximately  10  5  months  to  conduct 
the  42,000  Salmonella  analyses  his 
company  anticipates  would  be  required 


under  the  Model  Protocol,  "[bjarring 
any  sample  submission  or  testing 
problems."  Even  this  would  "generate  a 
considerable  amount  of  overtime  for  our 
laboratory  group  and  contribute  to 
decreasing  the  technical  flexibility  that 
the  laboratory  currently  has."  Statement 
of  Dr.  Neal  Apple.  (Attachment  8.)^ 

Dr.  Lee  G.  Jonnson,  Chief 
Microbiologist,  ConAgra  Refrigerated 
and  Prepared  Foods,  anticipates  it  will 
take  six  months  at  the  very  least,  with 
eight  months  being  more  realistic,  to 
complete  the  analysis  for  its 
establishments.  Statement  of  Dr.  Lee  G. 
Johnson,  (Attachment  9.)  Dr.  Johnson 
also  raises  the  issue  of  whether  there 
will  be  enough  testing  reagents  and 
supplies  available  to  conduct  the 
analyses.  A  shortage  of  these  materials 
caused  by  excess  demand  would  delay 
the  analyses  even  further. 

Mr.  Jason  Tisch,  Assistant  Manager, 
Deibel  Laboratories  (Cargill)  frankly 
admitted  his  laboratory  would  be  forced 
to  contract  out  the  additional  volume 
generated  by  the  protocols  and  it  would 
still  likely  take  10.5  months  to  complete 
the  necessary  analysis.  In  addition,  the 
added  tests  "will  limit  the  amount  of 
research  and  development  currently 
being  conducted"  by  the  laboratory. 
Statement  of  Jason  Tisch.  (Attachment 
10.) 

Obviously,  the  above  does  not  even 
address  the  significant  testing  costs. ^ 

As  the  statements  of  the  laboratory 
managers  demonstrate,  available 
laboratory  resources,  private  or 
corporate,  cannot  handle  in  an 
expeditious  fashion  the  workload 
generated  by  the  Salmonella  testing 
requirement.  It  is  a  matter  of  capacity. 
Moreover,  available  capacity  cannot 
easily  be  expanded:  Not  all  laboratories 
are  structured  to  conduct  pathogen 
testing;  the  laboratories  may  be  in  the 
plant  (with  exposure  to  other  raw 
product  and  cross  contamination);  or, 
the  employees  may  not  be  trained  in 
handling  such  biological  hazards.  As  Dr. 
Gerhardt  pointed  out  (Attachment  5), 
not  only  will  it  take  time  to  significantly 
expand  capacity,  but  laboratories  would 
expect  "contractual  assurances  of  future 
testing,"  assurances  that  may  not  be 
forthcoming  given  that  the  testing  here 
would  be  a  one  time  occurrence.  Nor,  as 
Mr.  Westmoreland  cautioned,  is  it 
advisable  to  shift  existing  resources 
from  ciurent  pathogen  testing  currently 


'  http:/' www  fsis.usda.gov/ophs/haccp/ 
salmcomphtm. 


'Interestingly,  this  company  would  be  required 
to  analyze  approximately  the  same  number  of 
samples  as  FSIS  analyzed  m  all  of  1998  and  1999. 

'  At  approximately  $30  per  sample  for 
Salmonella^ihe  costs  are  $7  2  million,  assuming  the 
costs  of  the  reagents/supplies  do  not  increase,  a 
potential  problem  noted  by  Dr  Brown  (Attachment 
6). 
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used  to  maintain  and  enhance  food 
safety.  Hence,  the  new  requirement  can 
only  be  fulfilled  through  excess  capacity 
which  will  result  in  longer  turnaround 
times. 

In  short,  barring  any  problems 
whatsoever  we  estimate  it  will  take  the 
majority  of  establishments 
approximately  12  months  from  the  time 
a  "No  Objection"  letter  is  issued,  to 
complete  the  required  data  collection  to 
determine  the  amount  of  absorbed 
moisture  unavoidably  occurring  as  a 
consequence  of  the  process  used  to  meet 
a  food  safety  requirement.  This  brings 
us  to  December  1,  2002.  as  the  best  case 
scenario.^ 

b.  Seasonality 

Even  though  the  above  demonstrates 
the  impossibility  of  conducting  all  the 
necessary  analyses  in  less  than  one  year, 
there  is  another  factor  which  supports 
conducting  the  analysis  over  a  year's 
time — seasonal  variation. 

J.  Naturally  occurring,  variability  in 
moisture.  On  the  issue  of  moisture 
variation,  as  FSIS  has  recognized,  there 
may  be  "more  than  one  level  of 
naturally  occurring  water"  based  on 
seasonal  differences.  Notice  22-01, 
section  X  (Attachment  4).  Although  an 
establishment  may  choose  to  have 
different  declarations  based  on  seasonal 
variation,  it  is  essential  that,  in 
determining  the  appropriate  moisting 
level  to  declare  on  the  labels,  the 
establishment  know  what  the  maximum 
amount  will  be,  regardless  of  what  time 
of  year  it  occurs. 

To  confirm  the  FSIS  conclusion  as  to 
seasonal  moisture  variability,  we  have 
received  some  data  from  our  members 
concerning  moisture  levels.  Because  we 
do  not  have  data  on  moisture  levels  per 
se,  our  members  have  provided  us  with 
data  comparing  the  live  weight  of  the 
birds  to  the  finished  jrield.  As  the 
attached  data  (Attachment  11)  show,  the 
yield  was  low  during  the  sununer 
months,  even  though  bird  weight 
remained  constant.  In  the  winter 
months  the  bird  weight  varied,  but  yield 
remained  constant.  A  likely  cause  of 
this  variability  in  yield  during  the 
summer  (without  a  corresponding 
variation  in  weight)  is  that  moisture 
content  of  the  birds  is  low  in  the 
summer.  When  the  temperature  cools, 
the  moisture  content  is  no  longer  a 
variable  and  the  establishment  can 
control  yield  better,  notwithstanding 
fluctuations  in  hve  weight. 

An  extension  of  the  effective  date  to 
permit  a  one  year  collection  period 


•Please  note,  this  does  not  taclor  in  any 
additional  time  for  data  analysis  Nor  does  it 
account  for  the  possibility  that  additional  tests  may 
need  to  be  conducted. 


would  enable  establishments  to  ensure 
that  the  moisture  level  declarations 
placed  on  labels  will  be  valid  no  matter 
what  seasonal  variations  there  are  m 
moisture. 

a.  Salmonella  incidence  variability. 
To  better  ensure  compliance  with  the 
agency's  performance  standards,  several 
of  our  members  conduct  their  own 
Salmonella  testing.  Based  on  the  data 
provided  to  us  by  establishments,  it  is 
clear  that  even  at  establishments  with 
an  overall  low  Salmonella  incident  rate, 
the  incidence  rate  is  not  consistent 
throughout  the  year.  For  some 
establishments  there  is  a  higher  incident 
rate  in  the  summer  months.  Indeed,  the 
data  forms  a  rough  bell  curve  when 
plotted  by  months.  (Attachment  10). 
However,  we  have  received  data  from 
other  establishments  that  show 
Salmonella  incidence  rises  in  the  fall/ 
winter.  (Attachment  13). 

The  amount  of  unavoidable  moisture 
is  tied  to  achieving  a  food  safety 
requirement;  specifically,  the 
Salmonella  performance  standard.  If 
Salmonella  incidence  varies  during  the 
year,  it  is  important  to  ensure  that 
controls  on  the  moisture  levels  do  not 
restrict  the  establishment's  ability  to 
achieve  compliance  with  this  food 
safety  standard. 

In  sum,  a  data  collection  period  of  one 
year  will  assist  us  in  better  ascertaining 
the  amount  of  moisture  absorption  that 
is  an  unavoidable  consequence  of  the 
process  used  to  meet  a  food  safety 
standard.  However,  we  wish  to  re- 
emphasize  that  a  one-year  data 
collection  period  is  unavoidable  in  any 
event  due  to  the  restrictions  imposed  by 
laboratory  capacity. 

3.  Determining  Amount  of  Moisture 
Retained  in  Products 

Once  the  establishment  has 
determined  the  amoimt  of  moisture 
absorption  that  is  unavoidable,  it  will 
proceed  to  the  third  task — to  determine 
how  much  moisture  is  retained  at  time 
of  packaging.  For  all  items,  the  amount 
retained  will  be  less  than  the  amount 
absorbed  and,  in  many  cases, 
significantly  less. 

This  calculation  will  be  done  by 
taking  representative  samples  of  whole 
birds  and  parts  to  determine  the  average 
naturally  occurring  moisture,  such  as 
vnth  the  oven  drying  method.  The 
establishment  must  then  conduct 
similar  sampling  and  analysis  on  the 
product  as  it  will  be  packaged.  An 
establishment  would  not  conduct  this 
sampling  until  it  has  determined  which 
chiller  method  results  in  the  lowest 
absorption;  otherwise,  it  would  be 
required  to  conduct  this  sampling/ 
analysis  for  each  of  the  four  variations. 


increasing  costs  and  straining  laboratory 
capacit\' 

We  consenatively  estimated  the 
number  of  moisture  retention  tests  that 
must  be  conducted.  In  that  regard,  we 
multiplied  the  number  of  estimated 
protocols  submitted  (400)  by  the 
number  of  maior  raw  products.^  We 
then  multiplied  the  resulting  number 
(3,600)  by  the  number  of  samples  in  a 
set  (we  estimate  that  10  samples  would 
be  the  minimum  amount  to  provide 
statistically  significant  results).  This 
total  of  36,000  was  doubled  (because  an 
establishment  must  ascenain  the 
naturally  occurring  nioistuir  and  the 
moisture  content  before  packaging)  and 
then  multiplied  by  three  repetitions 
(which  we  took  from  the  FSIS  model 
protoc;ol  for  absorption)  This  results  in 
a  total  of  216.000  moisture  samples. 
Although  many  of  our  members  will 
conduct  the  analysis  in  house,  we 
expect  it  will  take  at  least  two,  if  not 
three,  months  to  condut  t  the  sampling 
and  analyze  the  data  This  process 
brings  us  to  February,  2003,  at  the  very 
earliest 

4,  Labeling  Implementatioii 

According  to  the  above  time  line,  it 
will  be  Februar>  of  20U3  before  all 
establishments  will  know  the  amoun!  ot 
retained  moisture,  as  contemplated  hv 
the  regulation.  Only  then  can 
establishments  begin  their  fourth  and 
final  task,  to  make  label  changes  There 
are  two  steps  in  implementing  anv  latjel 
change:  New  plates  have  to  be  created 
and  the  actual  labeled  packages  have  to 
be  printed/shipped  '0  The  maiontv  of 
the  labels  are  pnnted  on  the  film 
package  and  not  affixed  by  sticker  " 
This  is  because  the  processing  and 
storage  of  the  products,  such  as  frozen 
turkeys,  makes  it  impossible  for  an 
adhesive  to  remain  on  the  film  Ba.sed 
upon  an  informal  survey  of  our 
members,  we  estimate  more  than  6.500 
labels  (5,600  broiler  labels  and  9,S0 
turkey  labels)  will  need  to  be  reviseti 
declare  moisture  See  Statements  of 
Stephen  Pretanik  (attachment  14— 
broiler  labels)  and  I  Roy  Esc  oubas 
(attachment  15— turkev  labels;  To 
estimate  the  necessan,-  time  t(i  perform 
such  modifications.  Mr  hsi  oubas 
contacted  the  principal  packaging 


to 


"Whole  birds:  halves,  quarters;  breast  (with  and 
Without  sk.i.T);  wings  legs:  drumsticks,  and  ground, 

•"During  the  data  collection  period,  our  members 
could  work  on  redesigning  labels  to  expedite  the 
prnrpss  However,  until  the  retained  moisture  level 
is  ascenamed  the  plates  cannot  be  tooled 

■ '  The  discussion  herein  will  focus  on  obtaining 
retail  labeled  packages  Labels  of  products  intended 
lor  institutions  and/or  further  processing  are 
normally  printed  on  the  shipping  container  or 
affixed  bv  a  sticker  These  labels  will  not  pose  the 
difficulties  generated  by  retail  product 
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suppliers  to  the  industn.'.  The  suppliers 
estimated  that  they  have  a  capacity  to 
design  and  tool  a  maximum  of  450  new- 
product  labels  per  month.  See  Escoubas 
Statement,  (Attachment  15).  Taking  the 
total  number  of  labels  and  dividing  by 
the  excess  capacity  of  40,  we  estimate  it 
will  take  14,4  months  before  the  plates 
have  even  been  tooled.  This  means   • 
actual  printing  could  not  begin  on  all 
labels  until  April  1,  2004. 

Finally,  at  tnis  point,  labels  bearing 
the  required  declaration  will  be  printed. 
Recognizing  that  there  can  be  a 
"rolling"  plate  change/printing 
schedule,  where  labels  are  printed  as 
soon  as  plates  are  ready,  there  would 
clearly  need  to  be  some  period  for 
printing  after  the  last  plate  has  been 
finalized.  We  estimate  four  months. 
Accordingly,  as  a  matter  of  printing 
capacity,  labels  bearing  the  moisture 
declaration  will  not  appear  on  all 
products  until  August  1,  2004. 

Summary 

As  established  by  the  above 
discussion  and  supporting 
documentation,  it  is  simply  impossible 
for  companies  to  be  in  compliance  with 
the  moisture  regulation  until  August  1, 
2004.  The  time  line  once  again: 

•  Protocols  submitted  by  September 
15.2001 

•  Protocols  receive  No  Objection 
letters  by  November  1,  2001 

•  Data  collection  on  absorption 
started  by  December  1,  2001 

•  Data  collection  on  absorption 
completed  by  December  1,  2002 

•  Data  collection  on  moisture 
retention,  by  item,  completed  by 
February  1,  2003 

•  All  plates  changed  by  April  1,  2004 

•  All  labels  printed  by  August  1.  2004 
Given  the  realities  associated  with 

this  optimistic  timeline,  it  is  critical  that 
the  agency  adjust  the  effective  date  to 
allow  for  a  realistic  implementation  of 
the  new  labeling  requirement. 

Margin  of  Error 

We  cannot  overemphasize  that  the 
above  timeline  presumes  no  significant 
problems.  For  example,  if  FSIS  objects 
to  many  of  the  protocols,  there  will  be 
delay  as  the  agency  and  the 
establishments  work  to  resolve  any 
differences.  There  may  also  be  delay  in 
gathering  the  data  at  some 
establishments  given  the  FSIS  policy 
decision  not  to  permit  experimentation 
if  the  establishment  has  failed  its  most 
recent  Salmonella  performance  standard 
series.  Notice  22-01.  section  XII 
(Attachment  4)  There  may  also  be  delay 
in  obtaining  new  labels  if  FSIS 
mandates  any  new  labeling  requirement. 
such  as  mandatory  nutritional  labeling 


for  single  ingredient  products,  so  as  to 
require  additional  revisions  of  the  labels 
after  companies  have  begun  printing  the 
labels  in  compliance  with  the  moisture 
regulation.  It  mav  be  advisable  to 
provide  some  margin  for  error  in  the 
revised  effective  date. 

Obviously,  we  hope  that  the  vast 
majority  of  labels  would  be  in 
compliance  by  August  1,  2004, 
However,  for  the  reasons  discussed 
above,  and  for  other  unforeseen 
difficulties,  there  i-^  a  strong  possibility 
that  some  establishments  and/or 
product  labels  will  not  be  in  compliance 
by  the  revised  date.'-  Accordingly,  we 
respectfully  request  that  FSIS 
acknowledge  this  potential  and  indicate 
that  the  provisions  of  9  C.F.R. 
§  381.132(0  dealing  with  temporary 
label  approvals  would  apply  in  such 
circumstances. 

C.  Environmental  Impact 

Petitioners  are  unaware  of  any 

adverse  environmental  impact  that 
would  result  from  an  extension  of  an 
effective  date  for  a  mandatory  label 
requirement.  We  do  note  that  a  viable 
effective  date  would  minimize  the 
amount  of  film  labels  that  will  have  to 
be  discarded.'^ 

D  Economic  Impact 

Up  until  this  point,  we  have  not 
focused  on  the  economic  impact  on  the 
industry  to  comply  with  the  regulation 
by  the  current  effective  date.  Obviously. 
an  impossibly  short  effective  date  could 
have  an  extremely  adverse  economic 
impad.  In  fact,  if  no  extension  is 
granted,  industry  would  simply  have  to 
cease  production,  throwing  thousands 
of  people  out  of  work  and  resulting  in 
the  bankruptcy  of  virtually  all 
companies. 

The  closure  of  a  company  constitutes 
irreparable  injury.''' 

E.  Certification 

The  undersigned  certifies  that,  to  the 
best  knowledge  and  belief,  this  petition 


'-This  mav  be  esppcially  true  for  turkey  products, 
many  of  which  are  sn!d  during  the  holidays  in 
November  and  December,  only  three  months  after 
the  earliest  possible  compliance  date. 

' '  Our  members  have  informed  us  that 
approximately  J8  million  of  label  inventory  vvould 
have  to  be  destroyed  if  the  effective  date  is 
unchanged, 

'*From  a  legal  perspective,  a  product  is 
misbranded  if  its  label  does  not  bear  all  mandatory 
.nformation.  Section  4(h)(12)  of  the  Poultry 
Products  Inspection  Act.  Upon  the  effective  date  of 
'he  moisture  regulation,  a  moisture  declaration  is 
mandatory  .Accordingly,  any  product  whose  label 
does  not  bear  this  information  is  misbranded 
Misbranded  product  cannot  bear  the  mark  of 
inspection,  and  cannot  be  shipped  Sections  8(d)  4 
9(a)12).  If  an  establishment  cannot  ship  product,  it 
is,  for  all  intents  and  purposes,  closed 


includes  all  information  and  views  on 
which  the  petition  relies,  and  that  it 
includes  representative  data  and  other 
information  known  to  the  petitioners 
which  are  unfavorable  to  the  petitioners. 
Respectfully  submitted 
The  American  Meat  Institute 
The  National  Chicken  Council 
The  National  Food  Processors 
Association 

The  National  Turkey  Federation 
Submitted  August  17,  2001 

Description  of  Attachments 

As  mentioned,  the  petition  is 

accompanied  by  14  attachments,  which 

are  available  for  viewing  in  the  FSIS 

Docket  Clerk's  Office  at  the  location 

indicated  in  ADDRESSES.  The 

attachments  are  as  follows: 

Attachment  1— May  21,  2001,  letter  to 
Mr.  Philip  S.  Derfler,  Deputy 
Administrator,  OPPDE/FSIS,  from 
National  Turkey  Federation  and 
National  Chicken  Council,  enclosing  2 
proposed  protocols  for  evaluating 
moisture  retention  in  poultry 
products 

Attachment  2— July  5,  2001,  letter  from 
Mr.  Philip  S.  Derfler,  Deputy 
Administrator,  OPPDE/FSIS,  to  Mr. 
Stephen  Pretanik,  National  Chicken 
Council,  enclosing  FSIS-amended 
generic  protocol  for  evaluating 
retained  water  in  single-ingredient 
poultry  products 

Attachment  3— August  3,  2001,  letter  to 
Mr,  Philip  S.  Derfler,  Deputy 
Administrator,  OPPDE/FSIS,  from  Mr. 
Stuart  E.  Proctor,  Jr.,  National  Turkey 
Federation,  and  Mr,  Steve  Pretanik, 
National  Chicken  Council. 

Attachment  4— FSIS  Notice  22-01,  6/ 
29/01,  "Procedures  for  FSIS  Personnel 
during  Pre-implementation  Period  for 
'Retained  Water  in  Raw  Meat  and 
Poultry  Products;  Poultry  Chilling 
Requirements' " 

Attachment  5— August  14.  2001.  letter 
from  Paul  N.  M.  Gerhardt,  Ph.D. 
National  Food  Laboratory,  Inc,  "to 
whom  it  may  concern,"  on  laboratory 
capacity  limitations  affecting 
microbiological  testing  of  poultry 
product  samples 

Attachment  6— August  14,  2001, 
electronic  mail  message  from  William 
L.  Brown,  Ph.D,,  President,  ABC 
Research  Corporation,  "to  whom  it 
may  concern,"  on  laboratory  capacity 
for  microbiological  testing  of  meat 
samples 

Attachment  7— August  15,  2001, 
electronic  message  from  Kurt 
Westmoreland,  Silliker  Laboratories 
Group,  Inc.,  to  Mr  Steve  Pretanik, 
National  Chicken  Council,  on 
laboratory  capacity  for 
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microbiological  testing  of  poultry 
product  samples 

Attachment  8— July  27,  2001,  letter  from 
Dr.  Neal  Apple.  Vice  President  of 
Tyson  Corporate  Laboratory  and 
Research,  Tyson  Foods,  Inc.,  "to 
whom  it  may  concern."  on  laboratory 
capacity  for  microbiological  testing  of 
poultry  product  samples 

Attachment  9— August  2,  2001,  letter 
from  Lee  G.  Johnson,  Chief 
Microbiologist,  Con  Agra  Refrigerated 
and  Prepared  Foods,  "to  whom  it  may 
concern,"  on  laboratory  capacity  for 
microbiological  testing  of  product 
samples 

Attachment  10— August  16,  2001,  letter 
from  Jason  Tisch,  Assistant  Manager, 
Deibel  Laboratories,  on  laboratory 
capacity  for  microbiological  testing  of 
poultry  product  product  samples 

Attachment  11 — Line  graphs  showing 
monthly  percentage  variation  of 
turkey  pre-baste  yield  and  monthly 
variation  of  poultry  live  weight  yield 
in  pounds 

Attachment  12 — Chart  showing  monthly 
variabihty  in  Salmonella  incidence  on 
poultry  carcasses  at  some 
establishments 

Attachment  13 — Chart  showing  monthly 
variability  in  Salmonella  incidence  on 
poultry  carcasses  at  some 
establishments,  other  than  those 
represented  the  chart  in  Attachment 
12 

Attachment  14 — Letter  from  Mr. 
Stephen  Pretanik,  Director  of  Science 
and  Technology,  National  Chicken 
Council,  "to  whom  it  may  concern," 
reporting  results  of  membership 
survey  on  labels  affected  by  the 
retained  water  rule 

Attachment  15 — Letter  from  J.  Roy 
Escoubas,  Ph.D.,  Technical 
Enhancements,  Inc.,  to  Mr.  Stuart 
Proctor,  President,  National  Turkey 
Federation,  reporting  on  number  of 
new  printing  plates  and  labels  needed 
to  bring  turkey  processors  in 
comphance  with  retained  water 
regulations 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 


used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader. 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done,  at  Washington.  DC:  October  12, 
2001. 

Thomas  J.  Billy, 

Administrator. 

[PR  Doc  01-26168  Filed  10-16-01   8  45  am) 

BILUNG  CODE  3410-OM-P 


NUCLEAR  REGULATORY 
COMMISSION 


10CFRPart2 


RIN3150-AC07 


Availability  of  Official  Records 

agency:  Nuclear  Regulatory- 
Commission. 
ACTION:  Proposed  rule 

summary:  The  Nuclear  Regulator,- 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  on  availabilitv  of 
official  records  in  three  areas.  The 
proposed  rule  would  require  those  who 
submit  documents  claimed  to  contain 
proprietary  or  other  confidential 
information  to  mark  the  information  as 
specified  to  decrease  the  chances  of 
inadvertent  public  release  of  the 
information  by  the  NRC,  codif\-  NRC's 
current  practices  delineating  the 
circumstances  under  which  the  agenc\ 
will  not  return  confidential  documents 
that  have  been  submitted  to  the  NRC. 
and  clarify  that  the  NRC  will  make  as 
many  copies  of  copyrighted  material 
submitted  to  the  agency  as  it  needs  to 
perform  its  mission.  The  proposed  rule 
is  necessary  to  conform  the  NRC's 
regulations  regarding  the  availability  of 
official  records  to  existing  case  law  and 
agency  practice. 

DATES:  The  comment  period  expires 
December  31,  2001.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  onlv  for 


comments  recen  cd  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 

St'cretary,  US  Nuclear  Regulatory 
Ciommission.  Washington,  DC  20555- 
onoi.  ATTN;  Rulemakings  and 
.■\diudications  Staff  Deliver  comments 
to   115t5  Rookville  Pike,  Rockville, 
Maryland,  between  7:30  am  and  4:15 
pm  on  Federal  workdays. 

Comments  also  may  be  submitted  via 
the  NRC's  interactive  rulemaking 
Website  (http'/nileforum. llni.gov).  This 
site  provides  the  ability  to  upload 
comments  as  files  (any  format)  if  your 
Web  browser  supports  that  function.  For 
information  about  the  interactive 
nilemakmg  Website,  contact  Ms.  Carol 
C.allagher,  .301-415-5905  (e-mail 
CAG-tinrr  gov).  Comments  received  also 
may  be  viewed  and  downloaded 
elei:tronically  \  la  this  interactive 
rulemaking  Website. 

Except  for  restricted  information, 
documents  created  or  received  at  the 
NRC  after  November  1 ,  1999,  also  are 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http    '\vw\s  nrc.gov/.WRC/ 
ADAMS  index  html  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
.^gencywide  Document  ,\ccess  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRr'"; 
publii:  documents  For  more 
information,  contact  the  NRC  Publu 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-41^-^737  or 
by  email  to  pdr^nrr.gr,\ 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M,  Holzle,  .Senior  .•\tt(;mey, 
Office  of  the  General  Counsel,  T  S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001   telephone 
(301)  415-15fi0,  email  CMUfeNRC   COV. 
SUPPLEMENTARY  INFORMATION: 

I  Background 

II  Public:  Qimments 

III  Discussion 

W  Plain  UinguaKf 

V  Voluntary  C^msensus  .Standards 

VI  Enyironmental  Impwct:  Categorical 
Exclusion 

\'Ii  Paperwork  Reduction  Act  Statement 
VII!  Regulatory  Analysis 
I.X  Regulatory  Flexibility  Certification 
.X  Backfit  Analysis 

I.  Background 

The  NRC,  first  published  10  CFR  2.790 
on  .March  22,  197b  i41  FK  11810)  This 
regulation  established  procedures 
governing  the  submission  of  proprietary 
information  to  the  NRC.  The  regulation 
provided  that  material  determined  to  be 
proprietary  generally  would  be 
protected  by  the  NRC  and  would  not  be 
released  tn  the  pubUc.  The  agency  then 
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set  forth  the  procedures  that  submitters 
could  use  to  challenge  an  NRC 
determination  that  material  was  not 
proprietary,  or  a  decision  by  the  agency 
to  release  proprietary;  information  to  the 
public.  As  part  of  this  procedure,  the 
regulation  addressed  the  circumstances 
under  which  the  agency  would  (or 
would  not)  return  a  document 
containing  proprietar)-  information  to 
the  submitter.  The  regulation  did  not 
address  the  right  of  the  NRC  to  make 
copies  of  copyrighted  material 
submitted  to  it. 

On  December  23.  1992  (57  FR  61013), 
the  Commission  published  proposed 
amendments  to  §  2.790  which  would 
have:  standardized  the  markings  on 
proprietary  documents  submitted  to  the 
NRC;  expanded  the  circumstances 
under  which  the  NRC  would  not  return 
proprietary  information  to  the 
submitter;  and  made  clear  that  the 
agency  will  make  copies  of  copyrighted 
material  submitted  to  it.  as  necessary  to 
carry  out  its  mission.  These  changes 
were  proposed  in  an  effort  to  update  the 
regulations  to  reflect  judicial  decisions 
on  public  availability  of  information,  as 
well  as  agency  practice,  to  facilitate 
document  handling,  and  to  reflect  the 
status  of  international  copyright  law. 
The  proposed  changes  were  not  directed 
toward  modification  of  agency  policy  or 
practice  regarding  the  public  disclosure 
of  proprietary  or  other  confidential 
information  submitted  to  the  NRC. 

The  NRC  received  six  comments  in 
response  to  the  request  for  comments.  It 
became  apparent  that  the  commenters' 
central  concern  was  the  potential  for 
increased  public  disclosure  of 
proprietary  submittals,  because  of  the 
Unking  in  the  regulation  of  the 
withdrawal  procedures  with  the 
proprietary  determination  procedures 
The  proposed  rule  has  been  revised  to 
clarify  the  separation  between  these 
procedures  and  make  the  regulation 
easier  to  understand  In  view  of  the 
passage  of  lime  since  the  rule  change 
was  proposed  in  1992,  as  well  as  the 
need  for  additional  changes  and 
clarifications,  we  are  again  seeking 
public  comment  before  promulgating  a 
final  rule.  We  also  are  taking  this 
opportunity  to  propose  additional 
changes  to  10  CFR  2  790,  which  we 
describe  below  i 

II.  Public  Comments 

The  comments  received  on  the  1992 
proposed  rule  were  from  a  public 
interest  organization,  a  law  firm  (on 
behalf  of  its  nuclear  power  plant 
clients),  a  nuclear  industry  association, 
and  three  NRC  licensees  One 
commenter  supported  the  proposed 
amendments  in  toto  Another 


commenter  did  not  address  the 
proposed  amendments,  but  raised  a 
general  concern  regarding  the  potential 
for  disclosure  of  proprietary  information 
under  §  2.790.  The  other  four 
commenters  were  supportive  in  part. 
but  also  raised  various  concerns 
regarding  the  need  for.  and  the 
appropriateness  of,  the  changes  in  the 
proposed  regulations,  and  in  some  cases 
suggested  alternatives.  Most 
commenters  suggested  that  no  change 
was  necessary  to  the  "long-standing  and 
effectivelv  operating  Commission 
regime  governing  the  submission, 
review  and  protection  of  proprietary 
information." 

The  Commission  grouped  the 
comments  into  13  general  issue  areas. 
For  each  area,  a  summary  of  the 
comments  received  and  their  proposed 
resolution  has  been  included.  Most  of 
the  commenters  regarded  the  document 
marking  procedures  as  cumbersome  and 
unnecessary  but  considered  the 
copyright  procedures  reasonable.  Some 
commenters  recommended  certain 
fundamental  changes  to  the  existing 
regulation,  most  notably,  the  adoption 
of  presubmission  procedures  for 
determination  of  whether  documents 
could  be  considered  to  contain 
proprietarv  or  other  confidential 
information.  Some  commenters  urged 
determination  review  deadlines  and 
introduction  of  an  absolute  right  of 
document  return.  Some  of  the 
commenters  challenged  old 
(preexisting)  portions  of  the  regulation, 
e.g..  suggesting  elimination  of  the 
requirement  that  proprietary  material 
that  forms  the  basis  of  a  rulemaking 
cannot  be  withheld  from  the  public. 

The  common  concern  throughout  the 
comments  appeared  to  be,  not  with 
document  return  per  se,  but  with  the 
document  disclosure  aspect  of  the  rule 
and  the  perceived  likelihood  that  the 
proposed  changes  would  whittle  away 
the  protection  for  proprietary 
information  currently  available  under 
§  2  790  This  is  understandable,  in  that 
both  the  current  version  of  §  2.790(c), 
and  the  one  proposed  in  1992.  connect 
the  procedure  for  requesting  document 
return  to  an  agency  denial  of  a  request 
to  withhold  a  document  from  public 
disclosure.  Neither  version  addressed  a 
situation  involving  a  document  return 
request  outside  these  circumstances. 
wherein  the  agency  might  retain  a 
document  to  satisfy  some  aspect  of  its 
official  responsibilities  but  not 
necessarily  release  it  to  the  public. 

Therefore,  the  Commission  is 
reframing  the  proposed  rule  to 
differentiate  between  the  two  discrete 
determinations  of  document 
withholding  and  document  return.  The 


proposed  rule  would  add  a  new  and 
separate  paragraph  (d)  ^or  the  document 
return  request  procedu'-e  that  detaches  it 
from  the  procedure  on  document 
withholding.  This  new  paragraph 
incorporates  the  additional 
"exceptions"  to  the  document  return 
rule.  No  changes  are  proposed  to 
document  withholding  criteria.  The 
Commission  is  providing  responses  to 
the  comments  received  on  the  1992 
proposed  rule,  even  though  the  NRC  is 
issuing  a  new  proposed  rule  for 
comment,  since  some  of  the  revisions  to 
the  proposed  rule  resulted  from 
consideration  of  the  comments.  The 
Commission's  responses  to  these 
comments  should  provide  additional 
insight  into  the  bases  for  the  revised      j 
proposed  rule.  A  discussion  of  the 
comments  received  follows. 

III.  Discussion 

Currently,  10  CFR  2.790  grants  a 
limited  right  of  withdrawal  for 
proprietary  documents  submitted  to  the 
NRC,  provided  the  information  was  not 
submitted  in  a  rulemaking  proceeding 
and  did  not  subsequently  form  the  basis 
for  a  final  rule.  One  of  the  proposed 
changes  to  this  regulation  would  modify 
the  regulation  to  provide  specific 
guidance  for  marking  information  the 
submitter  seeks  to  have  withheld  from 
public  disclosure  on  the  basis  of 
proprietary  content  or  other  confidential 
information,  e.g.,  to  protect  personal 
privacy.  This  would  reduce  the 
Commission's  burden  in  identifying 
portions  of  document  submittals 
asserted  to  be  confidential.  Also,  the  use 
of  standardized  document  marking 
procedures  is  expected  to  decrease  the 
potential  for  inadvertent  release  of 
confidential  information  that  could  be 
caused  by  oversight,  mistake,  or 
confusion  about  alternative  markings. 

The  Commission's  regulations  need  to 
be  updated  to  reflect  more  accurately 
legal  restrictions  on  the  NRC's  ability  to 
permit  document  withdrawal  for 
documents  that  it  must  retain  to 
properly  conduct  its  official 
responsibilities.  Part  of  this 
responsibility  is  to  maintain  the 
necessary  records  to  document  the 
NRC's  actions.  For  example,  during  the 
course  of  an  investigation,  the  NRC 
Office  of  Investigations  may  obtain 
documentary  evidence,  submitted 
voluntarily  or  through  compelled 
process,  for  consideration  by  NRC  and 
Department  of  Justice  decision  makers, 
which  information  cannot  be  returned. 
Thus,  the  second  proposed  change 
would  revise  the  regulations  to  clarify 
the  fact  that  document  withdrawal  will 
not  be  available  when  the  information 
contained  in  it  forms  part  of  the  basis  of 
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any  official  agency  decision,  including 
but  not  limited  to,  a  rulemaking 
proceeding  or  licensing  activity,  and  to 
reflect  the  addition  of  four  more 
exceptions  to  the  submitter's  right  to 
withdraw  such  information,  reflecting 
existing  case  law  and  agency  practice 
These  exceptions  are  when  information 

(1)  Is  contained  in  documents  made 
available  to  or  prepared  for  an  NRC 
advisory  committee; 

(2)  Has  been  revealed  or  relied  upon 
at  an  open  Commission  meeting  held  in 
accordance  with  10  CFR  part  9,  subpart 
C; 

(3)  Is  subject  to  a  request  under  the 
Freedom  of  Information  Act  (FOIA):  or 

(4)  Has  been  obtained  during  the 
course  of  an  investigation  by  NRC's 
Office  of  Investigations. 

The  refusal  to  return  documents 
under  §  2.790  does  not  necessarily  mean 
the  information  will  be  disclosed  to  the 
public;  application  of  these  exceptions 
would  be  separate  from  a  disclosure 
determination  on  the  underlying 
information.  However,  it  remains  that 
the  Commission  may  balance  the  public 
interest  in  access  to  the  information 
against  the  demonstrated  concern  for 
protecting  legitimate  private  interests,  in 
some  cases,  disclosure  may  be 
appropriate.  Nonetheless,  release  is  not 
made  under  this  section  without 
affording  the  submitter  notice  and  an 
opportunity  to  object.  While  the 
proposed  changes  do  not  affect  agency 
standards  for  withholding  information 
from  public  disclosure,  the  proposed 
rule  has  been  revised  to  reduce 
confusion  between  withdrawal  and 
withholding  procedures.  The 
withdrawal  procedure  has  been 
separated  from  the  other  material  and 
placed  into  a  new  paragraph  (d). 

Finally,  the  third  proposed  change 
addresses  the  NRC  reproducing 
copyrighted  material  contained  in 
submittals  to  the  Commission.  The 
Commission  has  received  increasing 
numbers  of  copyrighted  submittals  in 
recent  years.  Most  of  the  agency's 
concerns  in  this  area  have  been  handled 
through  ad  hoc  copyright  license 
agreements,  or  under  fair  use  exceptions 
to  Federal  copyright  law.  However, 
handling  copyrighted  material  on  a 
case-by-case  basis  is  inefficient  because 
the  NRC  routinely  needs  to  reproduce 
copyrighted  material  to  conduct  its 
business.  Thus,  this  proposed  change 
would  explicitly  state  the  authority  of 
the  NRC  to  reproduce  copyright 
material,  rather  than  address  this 
authority  on  a  case-by-case  basis. 

Document  Marking 

J .  Comment.  On  the  proposed 
document  marking  changes,  two 


commenters  stated  that  the  wording 
proposed  for  marking  submitted 
material  is  unnecessarily  prescriptive. 
The  main  complaint  was  that  this 
requirement  would  result  in  wasted 
time  and  effort.  These  commenters 
considered  it  unnecessary  to  prescribe 
explicit  document  marking  language 
because  submitters  will  have  an 
affirmative  interest  in  making  sure 
proprietary  information  is  clearly 
marked.  One  commenter  observed  that 
the  Commission's  goal  could  be 
accomplished  by  using  more  general 
language,  and  noted  that  other  agencie'; 
offer  alternatives  in  their  regulations 
regarding  document  marking  It  was 
suggested  that  the  NRC  adopt  marking 
requirements  similar  to  those  u.sed  bv 
other  agencies  and  allow  for  variation  m 
the  marking  language. 

Response.  The  Commission  does  not 
believe  that  requiring  standardized 
language  wall  result  in  any  particular 
hardship  on  submitters,  especially  since 
it  intends  to  use  standardized  marking 
language  as  a  processing  tool  and  not  as 
a  means  of  limiting  access  to  the 
withholding  request  procedure  The 
NRC's  intent  in  prescribing  document 
marking  language  was  to  remove  the 
guesswork  for  employees  handling 
dociunent  intake,  processing  and 
distribution,  primarily  at  the  NRC 
Document  Control  Etesk.  This  is 
expected  to  reduce  the  risk  of 
processing  errors  by  administrative 
personnel  who  may  not  recognize 
unfamiliar  markings  and  consequent Iv, 
might  fail  to  accord  materials  the 
proprietary  treatment  desired 

Tnis  requirement  would  be 
established  for  the  protection  of  the 
submitter  and  also  to  ease  the 
administrative  burden  on  the  agency 
that  would  result  from  the  necessity  of 
individually  interpreting  an  assortment 
of  legends  that  might  otherwise  be 
received.  Moreover,  without  the 
prescriptive  language,  there  may  be 
ambiguity  about  whether  a  submitter 
intended  to  request  proprietary' 
treatment.  Unnecessary  delavs  can 
result  from  the  need  to  refer  documents 
for  examination  or  inquiry  to  determine 
the  precise  intent  of  the  submitter  and 
appropriate  handling.  Potential  burdens 
associated  with  applying  standardized 
language  are  considered  to  be  worth  tht' 
mutual  effort  to  reduce  the  risk  of 
inadvertent  disclosure 

2.  Comment.  For  the  proposed 
document  marking  changes,  two 
commenters  noted  that  the  proposed 
rule  did  not  specify  the  consequences  of 
failing  to  use  the  exact  wording  in  the 
regulation  when  marking  documents 
containing  proprietary  information 
These  commenters  claimed  that 


forfeiture  of  proprietary  status  for  not 
using  the  exact  words  prescribed  in  the 
regulation  would  be  overly  harsh. 

Response.  The  NRC  would  not  impose 
a  penalty  for  failure  to  use  the  precise 
wording  prescribed.  In  the  preamble  of 
the  earlier  proposed  rule,  the 
Commission  did  state  that  it  "would  not 
be  accountable  for  the  public  release  of 
a  document  that  is  not  marked  in 
accordance  with  the  Commission's 
regulations."  This  does  not  imply 
forfeiture  of  proprietary  status,  nor 
impose  any  other  penalty  for  failure  to 
follow  the  precise  format.  It  is  meant 
only  to  convey  notice  that  the 
Commission  does  not  assume 
responsibility  for  any  unintended 
ronsequences  resulting  from  a 
submitter's  failure  to  comply  with  the 
regulatory  standards.  Naturally,  the  NRC 
would  not  intentionally  release  such 
documents,  but  there  is  a  heightened 
possibility  of  potential  inadvertent 
disclosure  for  proprietary^  information  C 

that  is  not  adequately  identified. 
Language  substantially  similar  to  that 
pres(Tit>ed  would  be  equally  acceptable. 
The  point  is  not  to  enforce  a  standard 
rigidly  for  its  own  sake,  but  to  afford 
appropriate  protedion  to  submitters' 
(  onfidential  information,  as 
e»  ononucally  and  efficiently  as  possible. 
The  NRC  would  work  with  submitters, 
as  It  always  has,  to  resolve  any 
discrepancies  of  which  it  was  aware 
within  a  particular  request. 

Document  Return 

3  Cnmmpnt  The  one  comment  that 
was  virtually  universal  concerned  the 
proposed  additional  exceptions  limiting 
dtK.ument  withdrawal  because  the 
existing  rule  and  the  original  proposed 
nile  seemed  to  associate  document 
retention  directly  with  document 
disclosure,  Commenters  were 
overwhelmingly  concerned  with  the 
potential  negative  impact  of  document 
disclosure  on  affected  parties' 
(  umpetiti\e  positions  within  the 
nuclear  power  industry,  domestic  and 
international.  Specifically,  the  thrust  of 
comments  in  this  category  was  that  the 
proposed  revision  would  reduce  the 
protet:tions  against  the  release  of 
proprietary  information,  increasing  the 
risk  that  proprietary  information  would 
be  disclosed.  Commenters  objected  that 
this  would  undermine  important  public 
policy  interests  expressed  in  some  of  the 
underlying  statutory  authority  for  10 
CFR  2. '790. 

Some  commenters  asserted  that  the 
proposed  changes  would  have  the  effect 
of  limiting  the  availability  of  technical 
information  to  the  NRC  and  thereby 
impair  the  Commission's  review 
process  In  addition,  these  commenters 
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contended  that  the  proposed  changes 
would  discourage  private  research  and 
development  and  hinder  voluntary 
reporting  to  the  Commission.  Some  of 
these  commenters  mentioned  concern 
over  a  potential  adverse  effect  on  the 
national  security  interest  underlying 
technology  transfer  constraints  in  10 
CFR  part  810.  issued  by  the  Department 
of  Energy. 

Response.  The  additional  proposed 
exceptions  to  the  right  of  withdrawal 
will  not  result  in  reduced  protection  for 
proprietary  information.  The  proposed 
rule  does  not  narrow  the  criteria  for 
qualifying  information  as  proprietary , 
which  is  the  threshold  for  withholding 
information  from  public  disclosure 
under  applicable  law,  Information  that 
currently  qualifies  as  proprietary  still 
would  qualify  as  proprietary  after  the 
rule  is  revised  and  would  face  no  greater 
risk  of  disclosure  than  it  did  before.  If 
anything,  the  advent  of  broader  criteria 
for  proprietary  information,  under  the 
"voluntary"  submittal  standard  of 
Critical  Mass.  may  mean  that  increasing 
amounts  of  information  might  be 
afforded  protection  from  disclosure. 
Critical  Mass  Energy  Project  v.  MEC,  975 
F.  2d  871  (D.C.  Cir.  1992),  cert,  denied, 
507  U.S.  984  (1993). 

The  NRC  recognizes  the  competing 
public  policy  tensions  inherent  in 
balancing  the  economic  interests  of 
private  businesses  against  the  public's 
right  to  be  informed  of  the  basis  for 
official  government  actions.  Qualifying 
information  will  continue  to  receive 
protection,  except,  as  has  always  been 
the  case,  where  the  Commission  makes 
a  determination  that  the  right  of  the 
pubhc  to  be  "fully  apprised  as  to  the 
bases  for  and  effects  of  a  proposed 
action  outweighs  the  demonstrated 
concern  for  protection  of  a  competitive 
position"  (10  CFR  2.790(b)(5)(i)).  It  is 
noted,  however,  that  based  on  past 
history,  the  Commission  has  rarely 
disclosed  information  over  the  objection 
of  a  submitter.  The  NfRC  is  confident 
that  the  additional  proposed  exceptions 
to  the  return  of  submitted  documents 
will  neither  result  in  a  reduction  in  the 
quantity  and  quality  of  technical 
information  it  receives  from  outside,  nor 
impact  private  research  and 
development,  since  the  exceptions  do 
not  affect  the  proprietary  determination 
process.  Consequently,  the  Commission 
would  not  expect  its  review  process  to 
be  impaired,  nor  does  it  believe 
implementation  of  the  additional 
exceptions  will  hinder  voluntary 
reporting.  Indeed,  the  Commission's 
support  of  voluntary  reporting  in  the 
Critical  Mass  case  has  ensured  the 
continued  vitality  of  that  practice. 


Regarding  the  observation  about  a 
potential  adverse  effect  on  the  national 
security  interest  underlying  technology 
transfer  constraints  in  10  CFR  810.10. 
this  provision  relates  to  the  production 
of  special  nuclear  material  by  "all 
persons  subject  to  the  jurisdiction  of  the 
United  States  who  engage  directly  or 
indirectly  in  the  production  of  special 
nuclear  material  outside  the  United 
States."  By  its  own  terms,  the 
Department  of  Energy  rule,  10  CFR 
810.2(d).  does  not  apply  to  exports 
licensed  by  the  NRC.  Although  10  CFR 
810.10(b)  provides  for  consultation  with 
the  NRC.  among  others,  on  the  question 
of  approving  an  application  for  specific 
authorization  under  Part  810,  the 
determination  is  made  by  the  Secretary 
of  Energy.  Thus,  the  issue  of  potential 
adverse  affect  on  the  national  security 
interest  underlying  the  technology 
transfer  constraints  of  10  CFR  Part  810 
is  neither  within  the  purview  of  10  CFR 
2.790,  nor  the  jurisdiction  of  the  NRC, 
and  is  not  relevant  to  this  rulemaking. 
We  note,  however,  that  the  proposed 
changes  will  not  affect  our  ability  to 
engage  in  a  free  exchange  of  views  with 
DOE  or  other  agencies, 

4.  Comment  Some  of  the  commenters 
declared  that  the  proposed  exceptions 
exceed  governing  law.  are  not  based  on 
corresponding  changes  in  statutory 
language,  and  are  not  reflected  in  other 
agencies'  regulations.  Two  commenters 
stated  that  the  "FOIA  capture" 
exception  expressed  in  the  proposed 
rule  should  not  be  adopted  because  the 
proposed  exception  was  not  mandated 
by  the  FOIA  statute.  These  commenters 
contended  that  the  law  in  this  area  was 
ambiguous,  and  that  the  Commission's 
reliance  upon  General  Electric  Co.  v. 
NBC.  750  F.  2d  1394  (7th  Cir.  1984),  was 
therefore  misplaced.  Finally,  these 
commenters  asserted  that  the  NRC  itself 
argued  opposite  positions  regarding  a 
submitter's  right  to  withdrawal  of 
proprietary  information  in  General 
Electric  and  in  Westinghouse  Electric 
Corp.  V.  NEC.  555  F.  2d  82  (3d  Cir. 
1977). 

Response  This  comment  suggests  that 
the  Commission  may  not  limit  return  of 
documents  without  an  explicit  statutory 
mandate.  But  it  is  appropriate  to 
consider  relevant  case  law  when 
promulgating  regulations  bearing  on  the 
administrative  functioning  of  the 
agency.  We  emphasize  that  the  agency 
must  retain  possession  of  documents 
under  certain  cvrcumstances,  such  as 
when  they  are  subiect  to  an  FOIA 
request.  The  Supreme  Court  articulated 
the  legal  principle  that  a  document 
con.stitutes  an  agency  record  subject  to 
the  FOIA  when  it  meets  a  two-part  test: 
(1)  the  document  is  created  or  obtained 


by  the  agency,  and  (2)  it  is  under  agency 
control  at  the  time  of  the  FOIA  request. 
U.S.  Department  of  Justice  v.  Tax 
Analysts.  492  U.S.  136  (1989). 
Accordingly,  the  second  part  of  this  test 
(the  timing  of  receipt  of  the  request)  is 
critical  to  determining  the  status  of  the 
document  as  an  agency  record  that  must 
be  handled  in  accordance  with  statutory 
requirements.  When  read  together  with 
the  Spannaus  decision,  which  sets  forth 
the  statute  of  limitations  for  appealing 
the  denial  of  information  requested 
under  FOIA,  these  decisions  obligate  the 
Commission  to  preserve  and  retain  the 
records  for  the  duration  of  that  period 
in  the  event  of  legal  action.  Spannaus  v. 
Department  of  Justice,  643  F.  Supp.  698 
(D.D.C.  1986),  aff'd.  824  F.  2d  52  (D.C. 
Cir.  1987).  The  effect  of  this  proposed 
rule  change  is  to  give  clearer  notice  to 
persons  contemplating  submittals  to  the 
NRC  of  the  potential  limitations  on  the 
agency's  ability  to  honor  certain 
requests  for  return  of  documents. 

The  Commission  disagrees  with  the 
commenters'  characterization  of  the 
agency's  position  in  General  Electric 
and  Westinghouse  Electric  Corp  and 
with  the  suggestion  that  the  two  cases 
created  ambiguity  in  the  law.  In  fact,  the 
cases  decided  different  issues.  The 
General  Electric  case  concerned  the 
issue  of  docimient  return  when  the 
document  had  been  captured  by  an 
FOIA  request,  whereas  the 
Westinghouse  case  involved  the  issue  of 
proprietary  information  disclosure.  In 
General  Electric,  the  NRC  argued  that 
the  right  of  withdrawal  by  the  submitter 
was  inapplicable  in  the  face  of  an  FOIA 
request  for  the  document.  This  position, 
that  the  right  to  document  return  is 
inapplicable  once  an  FOIA  request  is 
received,  was  upheld  by  the  court  in 
General  Electric  Co..  750  F.  2d  1394, 
1399  (7th  Cir.  1984).  Therefore,  contrary 
to  the  coramenter's  assertion,  the 
Commission's  reliance  on  General 
Electric  Co.  v.  NRC  is  well-placed,  in 
that  the  General  Electric  opinion  is 
squarely  on  point  with  the 
Commission's  action  in  limiting  the 
right  of  withdrawal  when  a  document  is 
subiect  to  an  FOIA  request. 

Tne  Westinghouse  case  dealt  with  the 
agency's  authority  to  amend  its  rules  of 
practice  under  10  CFR  2.790  setting 
forth  tests  for  discretionary  disclosure  of 
proprietary  information.  The  court 
upheld  the  NRC's  establishment  of  these 
disclosure  criteria.  That  judicial 
decision  did  not  address  the  "FOIA 
capture"  issue  and  thus  is  not  relevant 
to  the  resolution  of  these  comments. 

Finally,  the  Commission  is  not 
persuaded  that  its  regulations  need  to  be 
based  on  the  rules  of  other  agencies,  nor 
that  it  should  act  only  after  other 


Federal  Register/ Vol.  66.  No.  201 /Wednesday.  October  17,  2001 /Proposed  Rules  52725 


agencies  have  promulgated  similar 
rules.  The  Commission,  as  part  of  its 
commitment  to  be  a  transparent 
regulator,  will  continue  to  provide 
notice  of  its  practices  by  modifying  its 
regulations  when  appropriate. 

5.  Comment.  One  commenter  charged 
that  the  proposed  changes  make  no 
distinction  between  documents  that  the 
Commission  requires  applicants, 
licensees,  or  others  to  submit,  which  are 
subject  to  the  disclosure  criteria  set 
forth  in  National  Parks.  A  suggestion 
was  made  that  the  rule  be  revised  to 
distinguish  between  voluntary  and 
"mandatory"  submittals  to  reflect  the 
dichotomy  in  standards  applied  to  the 
proprietary  determination  for  these 
documents. 

Response.  FOIA  exemption  4 
authorizes  agencies  to  withhold  from 
public  disclosure  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552(b)(4)). 
Until  the  Critical  Mass  case,  the  test  for 
whether  information  could  be  withheld 
as  confidential  under  exemption  4  was 
two-pronged:  disclosure  had  to  be  likely 
either  to  impair  the  Government's 
ability  to  obtain  information  in  the 
future  or  to  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter.  National  Parks  &■ 
Conservation  Association  v.  Morton.  498 
F.  2d  765  (D.C.  Cir.  1974).  In  Critical 
Mass,  the  court  established  a  new  and 
broader  standard  of  categorical 
protection  for  information  voluntarily 
submitted  to  an  agency.  For  such 
information,  the  court  found  that  there 
is  a  governmental  interest  to  be 
protected,  namely  that  of  maintaining 
the  continued  and  full  availabihty  of  the 
information  to  the  agency.  In  addition, 
the  court  held  that  the  exemption  also 
recognizes  the  submitter's  interest  in 
protecting  information  that  "for 
whatever  reason,  'would  customarily 
not  be  released  to  the  public  by  the 
person  from  whom  it  was  obtained'."  Id. 
at  878  (citing  Sterling  Drug,  Inc.  v.  FTC, 
450  F.  2d  698.  709  (D.C.  Cir.  1971)). 
Thus,  the  court  found  that  there  was 
broad  protection  for  voluntarily 
submitted  infonnation,  provided  it  is 
not  customarily  disclosed  to  the  public 
by  the  submitter. 

The  Commission  does  not  consider  it 
necessary  to  incorporate  a  specific 
standard  for  voluntarily  submitted 
information  because  the  proposed 
changes  do  not  purport  to  alter  the 
standards  for  withholding  proprietary 
information.  Moreover,  the  regulatory 
basis  for  withholding  is  whether 
information  is  determined  to  be 
proprietary',  by  whatever  legal  criteria 
that  may  be  applicable.  Section  2.790  is 


written  in  such  a  way  as  to 
accommodate  the  applicable  legal 
criteria.  The  fundamental  premise  that 
proprietary  information  may  be 
withheld  from  public  disclosure  would 
remain  valid  under  the  proposed  rule. 
The  information  required  of  submitters 
requesting  confidentiality,  under 
affidavit,  addresses  all  matters  the 
Commission  must  consider  in  making 
the  determination  of  whether 
information  is  entitled  to  proprietarv 
status,  under  the  applicable  legal 
standard,  whether  the  submittal  is 
voluntary  or  mandator)'.  Any 
information  provided  by  the  submitter 
that  adequately  supports  a  withholding 
request  under  the  existing  rule  will 
easily  satisfy  the  "voluntary"  standard. 
which  is  less  demanding.  All  the 
information  required  to  be  addressed  in 
the  affidavit  is  relevant  to  the 
Commission's  consideration  of  the 
withholding  request.  Consequentlv.  the 
Commission  believes  it  is  reasonable  to 
have  a  rule  that  does  not  connect  itself 
excessively  to  particular  criteria,  as  anv 
changes  in  the  criteria  would  then 
necessitate  further  revisions  to  the  rule 

6.  Comment.  One  commenter  noted 
that  the  regulations  should  incorporate 
the  predisclosure  notification 
procedures  required  by  Executiye  Order 
(E.O.)  12600. 

Response.  E.O.  12600  on 
Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information  provides  submitters  certain 
procedural  rights  in  potential  "reverse  ' 
FOIA  situations,  i.e.,  where  an 
individual  seeks  to  prevent  an  agency 
from  publicly  disclosing  submitted 
information.  E.O.  12600  requires 
Federal  agencies  to  establish  certain 
predisclosure  notification  procedures, 
including  affording  submitters  an 
opportunity  to  object  to  disclosure  of 
the  affected  material.  Again,  the 
proposed  changes  do  not  purport  to 
alter  the  standards  for  withholding  or 
disclosing  information.  Thus,  this  i.ssue 
is  not  pertinent  to  the  proposed  rule 
change.  We  note,  however,  that  the 
Commission  has  had  such  procedures  in 
place  for  some  time.  While  the  E.O.  does 
not  mandate  incorporation  of  these 
procedures  into  agencies'  regulations, 
paragraph  (c)  of  both  the  currently 
codified  requirements  in  10  CFR  2  790 
and  this  proposed  rule  incorporate 
notice  provisions  and  contemplate 
opportunity  to  object,  as  well  as  provide 
for  explanation  of  reasons  for  a 
Commission  decision  to  deny  a 
withholding  request. 

In  addition,  the  NRG  includes 
"special  procedures  for  processing 
records  containing  proprietary 
information"  in  its  FOIA  Handbook 


under  NRC  Management  Directive  3.1. 

"Freedom  of  Information  Act."  These 
procedures  require  the  NRC  staff  to 
notify  submitters  of  proposed 
disclosures  and  afford  an  opportunity  to 
object,  as  well  as  provide  a  written 
explanation  of  the  Commission's 
decision,  in  the  e\  ent  of  a  disagreement 
between  submitters  and  the  NRC.  Thus. 
the  Commission  implemented  the 
notification  provisions  of  E.O.  12600  by 
incorporating  such  procedures  into 
regulations  and  its  interna!  guidance. 

7  Comment  Some  (  oinmenters 
oh)ected  to  the  potential  for  disclosure 
of  proprietary'  information  based  on  an 
NRC  balancinjj  test  The  commenters 
claimed  that  balani  ing  is  not  within  the 
Commission's  authority  once  a 
determination  is  made  that  the 
submitted  information  is  proprietary' 
and  falls  within  exemption  4  of  FOIA 
Rather,  the  commenters  asserted,  the 
balance  has  already  been  struck  by 
Congress  in  favor  of  the  protection  of 
proprietary  infonnation. 

Response  The  prerogative  of 
balancing  a  proprietary  interest  against 
the  publics  interest  in  understanding 
the  Commission  s  actions  is  a  right 
already  resened  to  the  Commission  in 
^  2  790(b)(5)  of  the  regulation.  The 
Commission  is  not  proposing  any 
changes  to  this  section  Current 
regulations  provide  for  this  authority 
and  it  has  not  been  enhanced  or 
expanded  by  the  proposed  changes. 
Thus,  this  IS  not  at  issue  in  the  proposed 
niie  change  However,  there  is  nothing 
in  the  FOIA  statute.  FOIA  case  law,  or 
the  Trade  Secrets  Act,  18  U.S.C.  section 
1905,  that  prohibits  a  balancing  of  this 
tyf)e. 

.Moreo\er.  the  proprietar\ 
determination  decisionmaking  process 
provides  several  opportunities  for  the 
submitter  to  make  a  case  for 
withholding  information  from  public 
disclosure  As  a  practical  matter,  the 
final  determination  may  be  the  outcome 
of  a  series  of  exchanges  Ixjtween  the 
agency  and  the  submitter,  usually 
resultmg  in  protet;ting  the  truly 
sensitive  and  confidential  portions  of 
the  material,  while  making  available 
enough  of  the  rest  to  inform  the  public 
adequately  of  the  vital  details  that  the 
public  needs  to  understand  and  inquire 
into  the  Commission's  actions. 
Ultimately  if  submitters  desire  official 
agency  consideration  of  their 
voluntarily  submitted  material,  they 
must  operate  under  rules  that  are 
applied  consistently  to  all.  includmg 
information  availability.  Again,  the 
Commission  rarely  has  released 
proprietary'  information  over  the 
objection  of  a  submitter. 
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8.  Comment.  Two  commenters  urged 
that,  to  protect  proprietary  information 
adequately,  the  NRC  should  implement 
presubmission  review  procedures 
during  which  a  document  would  not  be 
considered  an  "agency  record"  under 
the  FOIA,  the  Federal  Advisorv 
Committee  Act  (FACA).  or  the  Sunshine 
Act.  The  purpose  of  the  procedure 
would  be  to  allow  submitters  an 
absolute  right  to  withdraw  documents 
for  which  proprietary  protection  is 
denied  during  the  "presubmission" 
period.  These  commenters  noted  that 
other  agencies,  namely  the 
Environmental  Protection  Agency  (EPA) 
and  the  Food  and  Drug  Administration 
(FDA),  allow  for  presubmission  review 
of  requests  for  confidential  treatment  of 
proprietary  information  in  their 
regulations  and  thus,  provide  precedent 
for  such  a  regime. 

One  commenter  stated  that  the 
proposed  changes  accentuate  a  problem 
on  the  timing  of  proprietar,' 
determinations  by  the  Commission. 
Specifically,  the  concern  was  that 
neither  the  existing  regulation  nor  the 
1992  proposed  version  of  the  regulation 
contains  a  provision  requiring  that 
proprietary  determinations  be  made 
before  the  information  is  circulated 
writhin  the  Commission.  According  to 
the  commenter.  this  lack  of  an  explicit 
timing  requirement  is  more  significant 
in  the  proposed  changes,  since  the 
amendments  will  further  reduce  the 
right  of  submitters  to  withdraw 
documents.  This  commenter  considers 
the  lack  of  a  timing  requirement  to 
expose  the  industry  to  long  periods  of 
uncertainty  regarding  submitted 
proprietary  information,  which  could 
lead  some  parties  to  be  more  reluctant 
to  submit  information  voluntarily  to  the 
NfRC.  Therefore,  this  commenter 
suggested  that  the  NRC  include  definite 
time  limits  in  its  regulations  for 
proprietary  determinations  with  the 
option  for  the  submitter  to  retrieve 
documents  denied  protection  before 
they  are  circulated  within  the 
Commission. 

Response.  These  comments  seek  a 
period  of  delay  before  a  submitted 
document  would  have  legal  status  as  an 
agency  record.  The  proposed  changes  do 
not  purport  to  alter  the  definition  of 
"agency  record,"  so  this  comment  is 
outside  the  scope  of  the  proposed 
changes.  In  the  Commission's  view. 
however,  the  scheme  suggested  by  the 
comments  would  imply  that  documents 
may  be  tendered  to  the  Commission  on 
an  informal  basis,  and  a  decision 
deferred  about  whether  to  submit  them 
for  official  action  pending  the  outcome 
of  the  proprietary-  review  process, 
including  a  Commission  determination 


on  whether  to  grant  the  withholding 
request. 

The  Commission  does  not  believe  that 
implementing  presubmission  review 
procedures  would  produce  the 
commenters'  desired  legal  effect  of 
forestalling  a  document  becoming  an 
agency  record.  The  EPA  and  FDA 
regulations  referenced  in  these 
comments  do  not  provide  absolute 
protection  during  the  presubmission 
period.  The  EPA  regulations  specifically 
provide  for  'capture"  by  an  FOIA 
request.  See  40  CFR  2.206(d).  The  FDA 
regulations  suggest  that,  for  qualifying 
voluntary  submittals,  disclosure  only 
will  be  made  pursuant  to  court  order, 
but  this  rule  implies  that  the  document 
will  remain  in  the  hands  of  the  agency, 
in  order  to  allow  compliance  with  any 
applicable  court  order.  See  21  CFR 
20,44.  This  corresponds  to  the 
requirement  established  by  FOIA  case 
law  that  records  within  the  physical 
custody  and  control  of  the  agency 
constitute  "agency  records."  Tax 
Analysts  v.  DOf.  492  U.S.  136,  146 
fl989);  Wolfe  V.  HHS.  711  F.  2d,  1077, 
1079-1082  (D.C.  Cir.  198.3).  (This 
presumes  that  the  document  has  not 
been  withdrawn  before  it  is  otherwise 
subject  to  the  jurisdiction  of  the  court, 
as  when  official  demand  is  made  for  the 
document,  in  which  event  it  becomes 
the  subject  of  an  FOIA  request  while  in 
the  agency's  custody.)  Even  for  these 
agencies,  the  presubmission  review 
procedures  are  limited  to  voluntary 
submittals. 

The  proposition  that  the  "capture"  of 
documents  as  "agency  records"  would 
be  alleviated  by  adoption  of 
presubmission  procedures  also  misses  a 
point  already  tested  in  court:  at  least 
one  court  has  held  that  an  agency  may 
not  exclude  documents  from  the  legal 
ambit  of  the  FOIA  through 
presubmission  procedures.  Teich  v. 
Food  and  Drug  Administration,  751  F. 
Supp.  243  (D.D.C.  1990).  If 
presubmission  procedures  were  seen  as 
an  attempt  to  evade  or  circumvent 
FOIA,  the  Commission  would  not 
expect  them  to  survive  judicial  scrutiny. 
In  fact,  the  court  discredited  procedures 
similar  to  those  proposed  by  the 
commenter,  stating  that  "presubmission 
review  is  nothing  more  than  an  attempt 
to  get  around  the  FOIA."  Id.  at  248.  This 
alone  would  be  enough  to  reject  this 
comment  Further,  implementation  of 
deliberate  obstacles  to  public 
information  access  would  erode 
confidence  in  the  .NRC. 

.Agency  timeliness  in  reviewing 
submittals  and  the  imposition  of  time 
limits  on  the  agency's  proprietary 
determination  process  are  not  within 
the  scope  of  this  rulemaking. 


Nonetheless,  it  is  the  Commission's 
expectation  that  the  staff  will  promptly 
address  requests  for  either  withholding 
or  return  of  proprietary  documents. 
Moreover,  if  proprietary  protection  is  to 
be  denied,  the  submitter  will  be  so 
informed  before  the  document  is  made 
available  to  the  public.  Such  documents 
may  be  withdrawn  in  some 
circumstances,  as  provided  in  the 
regulations.  However,  this  does  not 
extend  to  submitters  any  right  to 
withdraw  documents  whose  return  is 
restricted. 

9.  Comment.  For  the  Commission 
meeting  exception  restricting  return  of 
documents,  two  commenters  stated  that 
there  is  no  need  for  the  exception 
because  provisions  of  the  Sunshine  Act 
allow  for  meetings  to  be  closed,  should 
proprietary  information  be  discussed  in 
the  meeting. 

Response.  The  Commission  does  not 
take  issue  with  the  fact  that  the 
Sunshine  Act  permits  closed  meetings 
for  discussion  of  proprietary 
information  and  for  appropriate 
protection  of  material  exempted  from 
disclosure  under  the  statute. 
Commission  procedures  acknowledge 
the  need  to  provide  a  confidential  forum 
for  the  discussion  of  proprietary 
information.  (As  noted  in  the 
Supplementary  Information  of  the  1992 
proposed  rule, 10  CFR  9.104  provides  for 
meetings  to  be  closed  where  proprietary 
information  is  discussed.)  The  pertinent 
exception  in  the  proposed  changes, 
however,  addresses  materials  used  for 
open  meetings.  Presumably,  if  the 
meeting  were  open,  the  information  in 
question  (or  at  least  the  fact  of  its 
existence)  already  will  have  been 
disclosed  there.  This  proposed  change  is 
merely  to  conform  the  regulations  with 
existing  Commission  practice,  because, 
as  with  the  FOIA  and  FACA  withdrawal 
exceptions,  the  agency  is  obligated  to 
preserve  the  records  of  its  official 
transactions.  Thus,  it  is  not  an  issue  of 
document  protection  but  of  document 
retention.  The  Commission  is  not 
minimizing  the  concerns  manifested  by 
the  comments  about  the  need  to  protect 
proprietary  information  and 
Commission  regulations  do  provide  for 
protection  of  proprietary  information. 

10.  Comment.  Some  commenters 
stated  that,  for  the  proposed  Advisory 
Committee  exception,  the  "absolute 
bar"  to  the  return  of  documents 
submitted  to  an  Agency  Advisory 
Committee  is  not  required  by  the  FACA, 
in  that  the  FACA  recognizes  the  FOIA 
exemptions  and  procedures.  One 
commenter  suggested  that  the 
regulations  explicitly  provide  that 
proprietary  documents  used  by 
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Commission  Advisory  Committees  will 
not  be  disclosed  to  the  public. 

Response.  The  FACA  provides  for 
meetings  to  be  open  to  the  public  and 
for  the  opportunity  to  appear  before  or 
file  statements  with  the  committee,  as 
well  as  for  filing  detailed  records  of 
each  meeting,  including  minutes, 
complete  and  accurate  discussion  of 
matters  discussed  and  conclusions 
reached,  and  copies  of  all  reports 
received,  issued  or  approved.  (5  U.S.C. 
App.  2,  section  10.)  By  its  ovra  terms, 
FACA  sets  up  a  requirement  for  public 
access  to  committee  deliberations, 
including  the  records  of  those  meetings 
and  documents  submitted  for  use  in 
those  meetings.  Thus,  the  FACA  clearly 
imposes  an  obligation  on  the 
Commission  for  retention  of  committee 
records  and  for  public  access  to  those 
documents  not  exempt  from  disclosure. 
Indeed,  the  language  supports  the 
Commission's  position  that  it  may 
refuse  to  return  documents  it  considers 
itself  boimd  to  retain. 

In  addition,  the  FACA  provides  that 
all  papers  or  materials  "made  available 
to  or  prepared  for  or  by  each  advisory 
committee  shall  be  made  available  for 
public  inspection  and  copying,"  subject 
to  the  FOIA  and  the  exemptions  therein. 
(5  U.S.C.  app.  2,  section  lOfb).)  Hence, 
the  comment  that  FACA  recognizes  the 
FOIA  certainly  is  correct;  however,  it 
does  not  follow  that  appUcation  of  FOIA 
exemptions  to  withhold  documents 
from  public  disclosure  equates  to  the 
freedom  to  return  the  documents  at  will. 
While  the  FOLA  does  not  contain  an 
express  prohibition  against  return  of 
docimients,  fundamental  FOIA 
principles  developed  through  case  law 
do  limit  the  agency's  ability  to  return 
documents  subject  to  an  FOIA  request. 
This  was  explained  in  response  to  an 
earlier  comment,  i.e.,  the  situation  when 
the  Commission  is  precluded  from 
returning  documents  captured  by  an 
FOIA  request.  Under  the  FOLA,  the 
Commission  is  required  to  preserve 
records  through  the  potential  period  for 
administrative  appeals,  and  court 
litigation,  should  they  arise.  Spannaus 
v.  Department  of  Justice,  643  F.  Supp. 
698  (D.D.C.  1986),  aff'd,  824  F.  2d  52 
(D.C.  Cir.  1987).  Ultimately,  the 
Commission  must  work  within  the  legal 
framework  of  the  statutes  and  pertinent 
case  law  for  the  handling  and  treatment 
of  agency  records. 

It  should  be  stressed  that  this 
exception  has  no  bearing  on  the  nature 
or  quality  of  documents  subject  to 
ultimate  protection  from  public 
disclosure,  only  on  the  question  of 
which  documents  are  subject  to 
vdthdravval.  Even  then,  the 
demonstration  (and  acceptance  by  the 


Commission)  of  the  proprietary 
character  of  information  carries  hea\T 
weight  in  the  Commission's  decision 
whether  to  make  information  publicly 
available.  The  Commission  does  not 
override  propnetar\'  determinations 
lightly  or  without  due  deference  to  the 
private  interests  at  stake. 

11.  Comment.  For  the  Commission 
meeting  exception,  two  commenters 
stated  that  the  wording  in  the  proposed 
changes  was  narrower  than  the 
discussion  of  this  exception  in  the 
SUPPLEMENTARY  INFORMATION.  The 
commenters  suggested  that  the 
description  in  the  SUPPLEMENTARY 
INFORMATION  is  too  vague  and  confusing, 
in  that  it  refers  to  documents  considered 
"in  connection  with"  an  open  meeting 
versus  the  information  actually 
discussed  at  an  open  Commission 
meeting.  Thus,  they  sought  clarification 
of  the  Commission's  intent  regarding 
this  exception. 

Response.  This  comment  highlights  a 
discrepancy  between  the  intent 
expressed  in  the  SUPPLEMENTARY 
INFORMATION  and  the  actual  text  of  the 
earlier  proposed  changes.  The  text  for 
the  earlier  version  of  this  exception 
adopted  language  directly  from  the 
Sunshine  Act  in  an  effort  to  employ  the 
standards  set  for  information 
availability  under  that  statute,  which 
provides  basic  rights  of  pubhc 
observation  in  open  meetings  and 
procedures  for  docimientation  of 
information  withheld  under  its 
exemptions.  The  statutory  phrase 
"considered  in  connection  with  anv 
[Commission]  action,"  however,  applies 
to  the  identiGcation  of  information 
withheld  under  Sunshine  Act 
exemptions  for  documenting  closed 
Commission  meetings.  5  U.S.C.  section 
552b  (f)(1).  Detailed  procedures  for  such 
doc\m[ientation  are  found  in  the 
agency's  regulations  at  10  CFR.  Subpart 
C  of  Fart  9  and  are  not  within  the  scope 
of  this  proposed  revision. 

The  NRC's  intent  was  to  apply  this 
withdrawal  exception  to  documents 
being  actively  addressed  or  made 
available  in  open  Commission  meetings, 
subject  to  the  same  openness 
requirements  as  the  meetings 
themselves.  Thus,  borrowing  the 
statutory  phrase  "considered  in 
connection  with"  for  the 
SUPPLEMENTARY  INFORMATION  may  have 
been  misleading,  was.  at  the  least, 
ambiguous,  and  did  not  capture  the 
Commission's  tnie  objective.  The 
Commission's  goal  was  to  place 
workable  parameters  on  the  retention 
requirement  by  establishing  the 
exception  for  documents  whose 
contents  were  revealed  in  an  open 
meeting  or  upon  which  the  Commission 


relied  during  an  open  meeting.  Thus. 
the  new  proposed  exception  eliminates 
the  inconsistency  of  the  earlier  version 
and  reflects  the  actual  intent  of  the 
Commission  by  adoption  of  a  standard 
that  IS  not  excessively  broad  but 
captures  the  requirement  for  open 
meetings,  since  the  availability  of  those 
documents  must  be  consistent  with  the 
statutorv  requirements  of  the  Sunshine 
Act. 

Material  Subject  to  Copyright  Protection 

12  Comntt-nt-  Those  commenters  who 
addressed  the  proposed  addition  of  a 
copyright  provision  supported  its  intent 
as  expldined  in  the  preamble  of  the 
proposed  rule  However,  two  of  the 
commenters  obser\ed  that  the  intent 
explained  in  the  preamble  was  not 
reflected  m  the  actual  wording  of  the 
proposed  rule,  particularly  with  respect 
to  subsequent  reproduction  of 
copyrighted  documents  outside  the 
agency,  copyright  permission  notice  on 
the  face  of  documents,  or  limitation  on 
the  number  of  copies  distributed  in 
response  to  a  request  These 
commenters  stated  that   unless  modified 
to  comport  with  the  preamble 
statements,  the  language  of  the  propofied 
rule  appeared  to  violate  the  Federal 
Copyright  .".d  Fmally,  one  of  the 
commenters  asserted  that  the  proposed 
rule  was  ambiguous  and  difficult  to 
understand 

Response  The  Commission 
acknowledges  that  copyright  matters 
can  be  complex.  It  has  attempted  to 
address  the  issue  in  a  straightforward 
manner  and  establish  a  t:omprehensible 
rule  Additionally,  the  Commission 
acknowledges  that  the  regulation  is  not 
directed  toward  each  and  everv  matter 
mentioned  in  the  preamble  but  it  does 
not  find  it  necessary  to  include  this 
level  of  detail  in  the  regulation  In 
particular,  the  preamble  portir)n  of  the 
proposed  rule  stated  that 

itlhp  proposed  regulation  aullionzes  only 
the  N'RC  to  copy  and  distribute  the  document 
and  does  not  extend  these  rights  to  other 
persons  receiNing  ropips  from  N'RC  The 
proposed  riIp  prnvides  that  if  the  document 
t>ears  a  cop\Tight  notice  or  is  accompanied  by 
an  explicit  statement  that  the  document  is 
protected  under  the  copvTight  law,  a  notice 
would  be  placed  on  the  document  indicating 
that  the  NRC  has  the  authonty  to  copy  the 
dot.ument.  however,  all  copjTight  markings 
I  itntained  on  the  submitted  document  would 
be  retained.  •   *   • 

•   •   •  [Wlith  respect  to  the  distribution  of 
documents  to  the  public,  only  one  copy  per 
request  will  be  made  of  documents  bearing 
a  copyright  notice  or  documents 
accompanied  by  an  explicit  statement 
indicating  that  the  document  is  protected 
under  the  copyright  law. 
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The  Commission  deemed  it  important 
that  the  preamble  set  forth  certain 
matters  of  document  processing  handled 
under  internal  administrative 
procedures,  to  explain  its  rationale  for 
the  underlying  regulation  and  to 
reassure  submitters  that  it  would  not 
run  roughshod  over  the  rights  of 
copyright  holders.  However,  while  the 
preamble  may  reflect  additional  details 
about  the  subject  that  are  relevant  to  the 
process,  it  does  not  amount  to  a  legal 
requirement  imposed  by  the  regulation. 
Moreover,  the  internal  procedures  have 
no  effect  on  the  legal  rights  or 
responsibilities  of  any  party  outside  the 
NRC.  They  neither  purport  to  expand  or 
restrict  the  rights  of  non-NRC  parties 
vis-a-vis  copyright  holders. 

These  comments  may  reflect  the 
mistaken  impression  that  incorporation 
in  the  regulation  would  somehow 
enhance  copyright  enforceability  or 
assist  in  the  prosecution  of  infringement 
actions.  But,  under  copyright  law, 
reproduction  permission  comes  from 
the  copyright  holder;  the  Commission 
cannot  extend  authority  for  subsequent 
reproduction  of  copies  without  the 
express  permission  of  the  copyright 
holder.  The  legal  basis  for  this 
limitation  is  independent  of  the 
Commission's  statement  in  the 
preamble.  Including  this  provision  in 
the  regulation  will  make  it  no  more  nor 
less  legally  binding  than  it  already  is  by 
operation  of  law,  (Under  the  Berne 
Convention  Implementation  Act  of 
1988,  P.L.  100-568.  materials  created 
after  March  1,  1989,  no  longer  require  a 
copyright  notice  to  be  protected  by 
copyright  law.)  Thus,  rather  than 
contravening  the  Federal  Copyright  Act, 
the  language  of  the  regulation  is  fully 
consistent  with  applicable  legal 
requirements. 

13.  Comment.  One  commenter  who 
supported  the  proposed  changes  on 
copyright  observed  that  objections  to 
these  changes  might  signal  a  desire  to 
"discourage  public  scrutiny  and  *   *   * 
public  participation  in  the  design 
certification  process."  This  comme  iter 
also  thought  the  NRC  should  consider 
declaring  copyrighted  materials  used  as 
exhibits  in  NRC  proceedings  to  be  a 
"fair  use"  for  copyright  purposes. 

Response  This  comment 
demonstrates  the  basic  tension  between 
the  pubUc's  expectation  of  access  to 
information  in  the  hands  of  government 
and  the  submitter's  desire  to  control 
access  to  information  contained  in  the 
documents.  The  main  purpose  of  this 
proposed  change  is  to  reconcile  the 
Commission's  regulatory- 
responsibilities,  including  adequate 
public  notice  of  the  basis  for  its 
decisions,  with  the  fact  that  submittals 


to  the  Commission  increasingly  have 
been  accompanied  by  notice  of 
copyright  restrictions.  However,  there 
seems  to  be  some  confusion  about 
restricting  access  to  information  through 
copyright  authority.  Copyright  authority 
does  not  limit  release  or  dissemination 
of  the  material  in  question;  essentially, 
it  only  restricts  reproducing  the 
material.  It  is  not  an  appropriate  tool  to 
attempt  to  shield  information  from 
disclosure.  That  is  the  separate  and 
independent  purpose  of  the  withholding 
request  procedure  that  occupies  most  of 
the  coverage  of  10  CFR  2.790. 

.■\s  to  fair  use:  under  copyright  law, 
protection  extends  to  various  items. 
including  "literary  works."  a  term 
defined  to  include  "works  *   *   * 
expressed  in  words,  numbers  or  other 
verbal  or  numerical  symbols  *   *   * 
regardless  of  the  *   *   *  material  objects 
*   *   *  in  whi(;h  they  are  embodied"  (17 
I'.S.C.  section  101).  Among  other  rights, 
the  copyright  holder  has  the  exclusive 
right  to  copy  the  work  and  the  exclusive 
right  to  display  the  work  (17  U.S.C. 
section  106).  However,  the  owner  of  a 
lawful  copy  has  the  right  to  display  the 
work  to  persons  present  where  the  copy 
is  located  (17  V.S  C.  section  109).  There 
are  a  number  of  other  protections 
afforded  to  copyright  holders  and  a  large 
number  of  other  specific  grants  of 
authority  to  holders  of  copies  of  the 
material,  including,  most  notably,  the 
"fair  use"  exception  (17  U.S.C.  section 
107).  The  specific  determination 
whether  a  particular  use  constitutes 
"fair  use"  is  very  subjective;  however,  it 
may  include  reproduction  for  purposes 
such  as  criticism,  comment,  news 
reporting,  teaching,  scholarship,  or 
research     Fair  use  "  is  determined  by 
considering  four  statutory  factors: 

•  The  purpose  and  character  of  the 
use,  such  as  commercial  nature  versus 
non-profit  educational  purposes; 

•  The  nature  of  the  copyrighted 
work; 

•  The  amount  and  substantiality  of 
the  portion  used  compared  to  the 
copyrighted  work  as  a  whole;  and 

•  The  effect  upon  the  potential 
market  for,  or  value  of,  the  copyrighted 
work. 

The  Commission's  exercise  of  its 
responsibility  to  reproduce  sufficient 
copies  of  a  document  to  carry  out  its 
regulatory  mission  and  public 
information  obligations  is  a  reasonable 
application  of  the  "fair  use"  limitation 
on  exclusive  rights  under  Federal 
copyright  law.  However,  the 
Commission  has  no  authority  to 
establish  the  sort  uf  entitlement 
requested  by  the  commenter  to  the 
detriment  of  copyright  holders.  The  sort 
of  blanket  authorization  advocated  by 


the  commenter  would  require  a 
legislative  amendment  of  Federal 
copyright  law  to  expand  the  borders  of 
"fair  use,"  because  fair  use  is 
established  by  statute,  as  interpreted  by 
case  law.  Only  the  Congress  can  make 
a  categorical  exemption  for  a  particular 
application  and  it  has  not  done  this. 
That  is  not  to  say  that  the  fair  use 
doctrine  would  not  be  available  to 
support  the  application  described  for 
exhibits  in  NRC  proceedings,  but  this 
would  need  to  be  supported  by  its  own 
facts  on  a  case-by-case  basis  and 
justified  under  applicable  legal 
standards,  as  in  any  other  situation. 

Document  Release 

The  Commission  proposes  to  change, 
in  the  revised  subsection  2.790(c),  the 
time  period  for  release  of  documents 
whose  request  for  withholding  was 
denied  from  not  less  than  thirty  days 
from  notification  of  denial  of 
withholding  to  a  "reasonable  time".  The 
Commission  has  found  through  past 
experience  that  more  fiexibility  in  this 
area  is  needed.  In  some  instances,  the 
public  interest  is  best  served  by  a  more 
expeditious  release  of  documents.  The 
Commission  expects  that  it  will 
continue  to  provide  a  thirty-day  waiting 
period  for  most  documents,  but  altering 
the  rule  will  allow  the  Commission  the 
flexibility  to  release  documents  more 
expeditiously  should,  for  example,  the 
submitter  consent  to  an  earlier  release 
date  or  the  Commission  determine  that 
an  earlier  release  date  is  needed  to 
fulfill  the  Commission's  public  health 
and  safety  mandate.  In  all  cases  the  time 
period  will  be  long  enough  to  allow  a 
submitter  to  seek  judicial  relief. 

rv.  Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language  (63  FR  31883;  June  10, 
1998).  The  NRC  specifically  requests 
comments  on  this  proposed  rule  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Such  comments 
may  be  sent  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

V.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  the  proposed  rule  the 
Commission  is  codifying  its  practices 
regarding  the  treatment  of  proprietary 
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information  and  copyrighted  material. 
This  action  does  not  constitute  the 
establishment  of  a  standard  that 
establishes  generally  applicable 
requirements,  and  the  use  of  a  voluntarv' 
consensus  standard  is  not  applicable. 

VI.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  proposed 
regulation.  By  its  very  nature,  this 
regulatory-  action  does  not  affect  the 
environment,  and  therefore,  no 
environmental  justice  issues  are  raised. 

Vn.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

VIII.  Regulatory  Analysis 

This  proposed  rule  seeks  to  bring 
NRC's  regulations  concerning  the 
availability  of  official  records  into 
conformance  with  existing  case  law  and 
ciirrent  Commission  practice.  The 
current  regulations  provide  submitters 
of  proprietary  information  the  Umited 
right  to  have  documents  returned  upon 
request.  This  proposed  rule  informs  the 
public  of  document  marking 
requirements  for  submitted  information, 
of  four  additional  exceptions  to  a 
submitter's  limited  right  to  withdraw 
submitted  information,  and  of  current 
Commission  practice  concerning  the 
reproduction  and  distribution  of 
submitted  copyright  material.  The 
proposed  rule  reflects  current 
Commission  administrative  and 
procedural  practice  and  would  have 
only  minor  impact  on  the  benefits  or 
costs  associated  with  the  Commission's 
regulations.  Some  submitters  currently 
mark  documents  consistent  with  the 
requirements  in  this  proposed  rule.  For 
others,  this  proposed  rule  would  shift 
some  responsibility  to  the  submitter  for 
ensuring  that  its  confidential  material  is 
identified  and  protected.  It  also  codifies 
the  Commission's  practices  regarding  its 
dissemination  of  copyrighted  material. 

IX.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatorv 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
The  proposed  rule  would  advise  of  new 
document  marking  requirRments  for 
submitted  information,  clarify  the  right 
of  the  submitter  of  information  to  have 
certain  information  returned  on  request, 
and  provide  notice  of  Commission 
practice  concerning  the  reprodur  tion 
and  distribution  of  copyrighted 
material.  The  proposed  rule  does  not 
impose  any  obligation  or  have  anv 
financial  impact  on  entities,  including 
any  regulated  entities  that  may  be 
"small  entities,"  as  defined  by  the 
Regulator}'  Flexibility  Act  (5  U.S.C. 
601(3)),  or  under  the  Size  Standards 
adopted  by  the  NRC  in  10  CFR  2.810. 

X.  Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  include  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Chapter  1 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S,C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  2, 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181,  68  Stat  948 

953,  as  amended  (42  U  S,C  2201   22.31),  sec 
191,  as  amended,  Pub,  L  87-615,  76  Stat  409 
(42  U.S.C,  2241);  sec  201,  88  Stat   1242,  as 
amended  (42  U  S,C  5841),  5  i;  S  C  552 

Section  2,101  also  issued  under  sees  53 
62.  63.  81.  103   104.  105,  68  Stat   930,  932 
933,  935,  936,  937.  938,  as  amended  (42 
U,S,C,  2073,  2092,  2093,  2111,  2133,  2134 
2135);  sec,  114(f).  Pub  L  97-425  96  Stat 
2213.  as  amended  (42  U  S,C  10134(0)  sec: 
102.  Pub,  L  91-190,  83  Stat  853,  as  amended 
(42  U,S,C,  4332):  sec  301,  88  Stat   1248  (42 
US.C,  5871)  Sections  2  102   2  103,  2  104 
2,105.  2.721  also  issued  under  sees   102   103 
104.  105,  1831,  189,  68  Stat  936.  937,  938, 

954,  955.  as  amended  (42  USC,  2132,  2133, 
2134,  2135,  2233,  2239)  .Section  2  105  also 
issued  under  Pub,  L  97--115,  96  Stat  2073 
(42  use,  2239),  Sections  2  2  (XV- 2  206  also 
issued  under  sees   161b  i,  u,  182   186  234 
68  Stat  948-951,,  955,  83  Stat  444  as 


amended  (42  US  C  2201  (b),  (i),  (o),  2236, 
2282).  sec.  206,  88  Stat  1246  (42  U.S.C,  5846). 
Section  2,205{j)  also  issued  under  Pub.  L, 
101-410,  104  Stat,  90,  as  amended  by  section 
3100(s),  Pub.  L.  104-134,  110  Stat,  1321- 
1373  (28  use,  2461  note).  Sections  2  600- 
2  606  also  issued  under  sec  102.  Pub,  L,  91- 
190,  83  Stat,  853.  as  amended  (42  U.S.C 
4332),  Sections  2,700a.  2,719  also  issued 
under  5  U,S,C.  554,  Sections  2.754,  2,760. 
2,770,  2,780  also  issued  under  5  USC.  557. 
Section  2,764  also  issued  under  sees,  135, 
141,  Pub  L,  97-425,  96  Stat,  2232.2241  (42 
L'  S  C  10155,  10161),  Section  2,790  also 
issued  under  sec,  103,  68  Stat.  936,  as 
amended  (42  USC,  2133)  and  5  U.S.C.  552. 
Sections  2.800  and  2,808  also  issued  under 
5  use.  553.  Section  2,809  also  issued  under 
5  use.  553  and  sec.  29,  Pub  L,  85-256,  71 
Stat  579,  as  amended  (42  U.S.C,  2039), 
Subpart  K  also  issued  under  sec,  189,  68  Stat. 
955  (42  U.S.C.  2239);  see.  134,  Pub,  L,  97- 
425,  96  Stat.  2230  (42  U.S,C,  10154),  Subpart 
L  also  issued  under  sec  189,  68  Stat.  955  (42 
use,  2239),  Subpart  M  also  issued  under 
sec   184  (42  U.S.C.  2234)  and  sec.  189,  68 
Stat.  955  (42  USC.  2239),  Appendix  A  also 
issued  under  sec.  6,  Pub,  L,  91-560.  84  Stat. 
1473  (42  use  2135) 

2  Section  2,790  is  amended  by 
re\ising  the  introductory  text  of 
paragraph  (a);  adding  introductory  text 
to  paragraph  (bl:  revising  paragraphs 
(b)(1)  and  (<  1,  redesignating  paragraph 
(ej  as  paragraph  (0,  and  adding  new 
paragraph  (e),  to  read  as  follows: 

§  2,790    Public  Inspections,  exemptions. 
requests  for  withholding. 

(a)  Sub]ecl  to  the  provisions  of 
paragraphs  ibl,  !<  ),  (d),  (e).  and  (fl  of  this 
section,  final  NRC  records  and 
documents,  including  but  not  limited  to 
correspondenc:e  to  and  from  the  NRC 
regarding  the  issuance,  denial 
amendment,  transfer,  renewal, 
modification,  suspension,  revocation,  or 
violation  of  a  license,  permit,  or  order, 
or  regarding  a  rulemaking  proceeding 
sub)ecl  to  this  part  shall  not,  in  the 
absence  of  a  compelling  reason  for 
nondisclosure  after  a  balancing  of  the 
interests  of  the  person  or  agency  urging 
nondisclosure  and  the  public  interest  in 
disclosure,  be  exempt  from  disclosure 
and  will  be  made  available  for 
inspection  and  copying  at  the  NRC  Web 
site,  http  ','m-wm-  nrr.gov.  and.'or  at  the 
NRC  Publu  Document  Room,  except  for 
matters  that  are: 

*         •         *         •         • 

(b)  The  procedures  in  this  section 
must  be  followed  by  anyone  submitting 
a  document  to  the  NRC  who  seeks  to 
have  the  document,  or  a  portion  of  it, 
withheld  from  public  disclosure 
because  it  contains  trade  secrets, 
privileged  or  confidential  commercial  or 
financial  information,  or  personal 
privacv  information 

( 1 )  The  submitter  shall  request 
withholding  at  the  time  the  document  is 
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submitted  and  shall  comply  with  the 
document  marking  and  affidavit 
requirements  set  forth  in  this  paragraph. 
The  NRC  has  no  obligation  to  review- 
documents  not  so  marked  to  determine 
whether  they  contain  information 
eligible  for  withholding  under 
paragraph  (a)  of  this  section.  Any 
documents  not  so  marked  may  be  made 
available  to  the  public  at  the  NRC 
Website,  http://www.nrc.gov 

(i)  The  submitter  shall  ensiu-e  that  the 
document  containing  information 
sought  to  be  withheld  is  marked  as 
follows; 

(A)  The  top  of  the  first  page  of  the 
document  and  the  top  of  each  page 
containing  such  information  must  be 
marked  "Confidential  Information 
Submitted  Under  10  CFR  2.790,"  to 
indicate  it  contains  information  the 
submitter  seeks  to  have  withheld. 

(B)  Each  page  containing  information 
sought  to  be  withheld  from  public 
disclosure  must  indicate,  adjacent  to  the 
information,  or  at  the  top  if  the  entire 
page  is  affected,  the  basis  (i.e..  trade 
secret,  personal  privacy,  etc.)  for 
proposing  that  the  information  be 
withheld  from  public  disclosure  under 
paragraph  (a)  of  this  section. 

(ii)  The  request  for  withholding  must 
be  accompanied  by  an  affidavit  that — 

(A)  Identifies  the  document  or  part 
sought  to  be  withheld; 

(B)  Identifies  the  official  position  of 
the  person  making  the  affidavit; 

(Q  Declares  the  basis  for  proposing 
the  information  be  withheld, 
encompassing  considerations  set  forth 
in  §  2.790(a); 

(D)  Includes  a  specific  statement  of 
the  harm  that  would  result  if  the 
information  sought  to  be  withheld  is 
disclosed  to  the  public;  and 

(E)  Indicates  the  location(s)  in  the 
document  of  all  information  sought  to 
be  withheld. 

(iii)  In  addition,  an  affidavit 
accompanying  a  withholding  request 
based  on  paragraph  (a)(4)  of  this  section 
must  contain  a  full  statement  of  the 
reason  for  claiming  the  information 
should  be  withheld  from  public 
disclosure.  Such  statement  shall  address 
with  specificity  the  considerations 
listed  in  paragraph  (b)(4)  of  this  section. 
In  the  case  of  an  affidavit  submitted  by 
a  company,  the  affidavit  shall  be 
executed  by  an  officer  or  upper-level 
management  official  who  has  been 
specifically  delegated  the  function  of 
reviewing  the  information  sought  to  be 
withheld  and  authorized  to  applv  for  its 
withholdmg  on  behalf  of  the  company. 
The  affidavit  shall  be  executed  by  the 
owner  of  the  information,  even  though 
the  information  sought  to  be  withheld  is 
submitted  to  the  Commission  bv  another 


person.  The  application  and  affidavit 

shall  be  submitted  at  the  time  of  filing 
the  information  sought  to  be  withheld. 
The  information  sought  to  be  withheld 
shall  be  incorporated,  as  far  as  possible, 
into  a  separate  paper.  The  affiant  must 
designate  with  appropriate  markings 
information  submitted  in  the  affidavit  as 
a  trade  secret,  or  confidential  or 
privileged  commercial  or  financial 
information  within  the  meaning  of 
§  9, 17(a)(4)  of  this  chapter,  or 
confidential  information  within  the 
meaning  of  §  9. 1 7(a)(6)  of  this  chapter, 
and  such  information  shall  be  subject  to 
disclosure  only  in  accordance  with  the 
provisions  of  §9.19  of  this  chapter. 

•  •         *         *         • 

Ic)  The  Commission  either  may  grant 
or  deny  a  request  for  withholding  under 
this  section. 

(1)  If  the  request  is  granted,  the 
Commission  will  notify  the  submitter  of 
its  determination  to  withhold  the 
information  from  public  disclosure. 

(2)  If  the  Commission  denies  a  request 
for  withholding  under  this  section,  it 
wall  provide  the  submitter  wdth  a 
statement  of  reasons  for  that 
determination.  This  decision  will 
specify  the  date,  which  will  be  a 
reasonable  time  thereafter,  when  the 
document  will  be  available  at  the  NRC 
Website,  http://www.nrc.gov.  The 
document  will  not  be  returned  to  the 
submitter. 

(3)  Whenever  a  submitter  desires  to 
withdraw  a  document  from  Commission 
consideration,  it  may  request  return  of 
the  document,  and  the  document  will  be 
returned  unless  the  information — 

(i)  Forms  part  of  the  basis  of  an 
official  agency  decision,  including  but 
not  limited  to,  a  rulemaking  proceeding 
or  licensing  activity; 

(ii)  Is  contained  in  a  document  that 
was  made  available  to  or  prepared  for  an 
NRC  advisory  committee; 

(iii)  Was  revealed,  or  relied  upon,  in 
an  open  Commission  meeting  held  in 
accordance  with  10  CFR  part  9,  subpart 
C; 

(iv)  Has  been  requested  in  a  Freedom 
of  Information  Act  request;  or 

(v)  Has  been  obtained  during  the 
course  of  an  investigation  conducted  by 
the  NRC  Office  of  Investigations. 

•  •        •         •         * 

(e)  Submitting  information  to  NRC  for 
consideration  in  connection  with  NRC 
licensing  or  regulatory  activities  shall  be 
deemed  to  constitute  authority  for  the 
NRC  to  reproduce  and  to  distribute 
sufficient  copies  to  carry  out  the 
Commission's  official  responsibilities. 
The  Commission  may  waive  the 
requirements  of  this  paragraph  on 
request,  or  on  its  own  initiative,  in 


circumstances  the  Commission  deems 
appropriate. 

(1)  Any  person  submitting 
information  shall — 

(i)  Be  deemed  to  represent  to  the  NRC 
that  he  or  she  has  legal  authority  to 
submit  the  document  and  to  permit  NRC 
to  reproduce  and  distribute  the 
document;  and 

(ii)  Hold  the  Commission  harmless 
from  damages  that  result  from  the 
Commission's  reproduction  or 
distribution  of  the  documents. 

(2)  Documents  will  be  returned  to  the 
submitter  and  will  not  be  considered  by 
the  Commission  in  the  absence  of  a 
waiver  of  this  regulation  in  the 
following  tjrpes  of  situations: 

(i)  A  document  bearing  a  copyright 
notice  not  accompanied  by  a  statement 
authorizing  the  Conunission  to  make 
copies  of  the  material  in  accordance 
with  this  section; 

(ii)  A  document  containing  or 
accompanied  by  a  statement  restricting 
the  copying  of  the  material;  or 

(iii)  A  document  that  bears  or  is 
accompanied  by  a  statement 
representing  that  the  submitter  lacks 
authority  to  permit  NRC  to  copy  and 
distribute  the  document. 


Dated  at  Rockville,  Maryland,  this  11th  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 

Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 

[PR  Doc.  01-26114  Filed  10-16-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  40 

[Notice  No.  931] 
RIN  1512-AC32 

Elimination  of  Application  To  Remove 
Tobacco  Products  From 
Manufacturer's  Premises  For 
Experimental  Purposes  (2000R-353P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  eliminates 
the  requirements  that  manufacturers  of 
tobacco  products  apply  to  ATF  to 
remove  tobacco  products  from  their 
factories  in  bond  for  experimental 
purposes  and  maintain  the  approved 
applications  for  their  records.  In  place 
of  these  requirements,  manufacturers  of 
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tobacco  products  will  prepare  and 
maintain  records  of  tobacco  products 
removed  from  their  factories  in  bond  for 
experimental  purposes.  In  addition,  this 
proposed  rule  defines  "experimental 
purposes"  under  section  5704(a)  of  Title 
26  of  the  United  States  Code. 
DATES:  Written  comments  must  be 
received  on  or  before  Etecember  17. 
2001. 

ADDRESSES:  Send  written  comments  to; 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Room 
5003,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (Attention: 
Notice  Number  931).  See  the  Public 
Participation  section  of  this  notice  for 
alternative  means  of  commenting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  (202)  927-8210; 
or  alctob@atfhq.atf.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Elimination  of  Application 

We  are  proposing  to  eliminate  the 
applications  that  manufacturers  of 
tobacco  products  are  required  to  submit 
for  removing  tobacco  products  in  bond 
from  their  factories  for  experimental 
purposes.  We  believe  that  these 
applications  are  not  necessary  to  protect 
the  revenue.  ATF  v«ll  continue  to 
conduct  selected  examinations  and 
audits  of  manufacturers  of  tobacco 
products,  including  those  who  remove 
tobacco  products  in  bond  for 
experimental  purposes. 

In  addition,  manufacturers  of  tobacco 
products  will  continue  to  report  the 
kind  and  amounts  of  tobacco  products 
removed  in  bond  for  experimental 
purposes  for  use  off  factory  premises. 
This  reporting  is  done  every  month  on 
ATF  Form  5210.5  as  a  separate  item  and 
provides  ATF  an  invaluable  tool  to 
monitor  the  operations  of  tobacco 
manufacturers  in  respect  to  such 
removals.  Overall,  this  proposed  rule 
allows  greater  flexibility  and  choice  in 
managing  our  limited  government 
resources. 

The  amount  of  taxes  involved  in  such 
removals  for  experimental  purposes  is 
not  significant.  The  total  potential  tax 
liability  at  the  present  tax  rates  for  such 
shipments  is  estimated  to  be  no  more 
than  $500,000.  This  potential  tax 
liability  is  not  significant  when 
compared  to  the  total  excise  tax 
collections  for  tobacco  products.  It  is 
less  than  0.001  percent  of  the  total 
excise  taxes  collected  from  tobacco 
products.  In  addition,  ATF  has  not  had 
any  significant  tax  losses  associated 


with  such  removals.  Also.  ATF  has 
rarely,  if  ever,  denied  an  application 
submitted  by  a  manufacturer  for 
removing  tobacco  products  in  bond  for 
experimental  purposes. 

This  notice  of  proposed  rulemaking 
eliminates  the  burdens  imposed  on  the 
manufacturer  to  prepare  and  file 
applications  and  on  ATF  to  take  action 
on  such  applications  A  manufacturer 
typically  spends  about  30  minutes  to 
prepare,  send  and  file  each  application 
ATF  typically  spends  a  similar  amount 
of  time  acting  upon,  sending  and  filing 
each  application.  ATF  estimates  that 
100  of  these  applications  are  received 
each  year. 

Definition  of  Experimental  Purposes 

This  notice  of  proposed  rulemaking 
defines  "experimental  purposes"  under 
section  5704(a)  of  Title  26  of  the  United 
States  Code  and  provides  additional 
examples  of  uses  for  such  experimental 
purposes.  However,  the  proposed  rule 
retains  the  examples  that  are  not 
considered  experimental 

2.  Public  Participation 

Who  May  Comment  on  This  Notice? 

ATF  requests  comments  on  the 
proposed  regulations  from  all  interested 
persons.  Comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practicable  to  do 
so.  However,  assurance  of  consideration 
can  only  be  given  if  comments  are 
received  on  or  before  the  closing  date 

Will  A  TF  Keep  My  Comments 
Confidential? 

ATF  caimot  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public  If  vou 
consider  your  material  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public,  you  should  not 
include  it  in  the  comment.  We  may  also 
disclose  the  name  of  any  person  who 
submits  a  comment 

Can  I  Review  Comments  Received^ 

Yes.  You  may  view  and  copy  vNTitten 
comments  on  this  project  during  normal 
business  hours  in  the  ATF  Public 
Reading  Room,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  (202) 
927-8480.  For  information  on  filing  a 
Freedom  of  Information  Act  request  for 
a  copy  of  the  comments,  please  call 
(202)  927-8480.  FAX  (202)  927-^866  or 
E-mail:  FOLAMail@atfhq.atftreas.gov 
(ATF  cannot  accept  FOL^  requests  via 
E-mail). 


Hnw  Do  I  Send  Facsimile  Comments? 

'i  oil  may  submit  comments  of  not 
more  than  three  pages  of  facsimile 
transmission  to  (202)  927-8525. 
Facsimile  comments  must: 

•  Be  legible; 

•  Be  8V2' X  11- in  size: 

•  Contain  a  legible  vmtten  signature; 
and 

•  Be  not  more  than  three  pages. 
We  will  not  acknowledge  receipt  of 

facsimile  transmissions  We  will  treat 
facsimile  transmissions  as  originals. 

f-Inw  Do  I  Send  Comments  by  E-mail? 

If  you  send  an  e-mail,  you  must 
follow  these  instructions.  E-mail 
comments  must: 

•  Contain  your  name,  mailing 
address,  and  e-mail  address: 

•  Contain  the  word  "Notice"  and  its 
number  in  the  subject  or  reference  line 
of  the  e-mail; 

•  Contain  your  company  or 
association  affiliation,  if  pertinent  to 
your  comment; 

•  Contain  your  reason  for 
commenting  (manufacturer,  importer, 
consumer,  etc.); 

•  Be  legible  when  printed  in  a  8V2'  x 
11"  size  (no  special  characters  or 
symbols);  and 

•  Be  addressed  to 
nprrne-atfhq.atf.treas.gov. 

We  will  not  acknowledge  receipt  of  e- 
mail  We  will  treat  e-mail  as  originals. 

Can  I  Request  a  Public  Hearing^ 

if  you  desire  the  opportunity  to 
(omment  oralh  at  a  public  hearing  on 
this  proposed  regulation,  you  must 
submit  a  request  in  WTiting  to  the 
Director  within  the  60-day  comment 
period  The  Direc  tor  reserves  the  right, 
m  light  of  all  circumstances,  to 
hearing  is 


determine  if  a  j^'uhln 
necessary 


3.  Regulatory  Analyses  and  .\olices 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory-  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

It  is  certified  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  the 
following  discussion  concerning  the 
Paperwork  Reduction  Act.  Accordingly. 
a  regulaton'  flexibility  analysis  is  not 
required.  Pursuant  to  26  U.S.C.  7805(fl. 
this  proposed  regulation  was  submitted 
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to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  No  comments  were  received. 

Does  the  Paperwork  Beductton  Act 
Apply  to  This  Prnpnst'd  Rule'' 

Yes.  The  colleLtion  of  information 
contained  in  this  notice  of  proposed 
rulemakjng  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  199,5  (44 
U.S.C.  3507(d)).  Comments  on  the 
coilectionfs)  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF). 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  D.C..  20503,  with 
copies  to  the  Chief.  Document  Services 
Branch,  Room  3450.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  N\V  . 
Washington.  DC  20226.  Comments  are 
specifically  requested  concerning: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  including  whether  the 
information  will  have  practical  utility; 

•  The  accuracy  of  the  estimated 
burden  associated  with  the  proposed 
collection  of  information, 

•  How  the  quality,  utility,  and  claritv 
of  the  information  to  be  collected  may 
be  enhanced, and 

•  How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in  27 
CFR  40. 232(e)  ATF  uses  this 
information  to  verify  the  kind  and 
amount  of  tobacco  products  removed  in 
bond  from  the  premises  of 
manufacturers  for  experimental 
purposes.  In  addition,  ATF  may  use  this 
information  to  determine  that  the 
persons  to  whom  such  removals  are 
made  are  using  the  tobacco  products  for 
legitimate  experimental  purposes  and 
that  the  tobacco  products  are  properly 
destroyed  or  returned  to  the  premises  of 
a  manufacturer  following  their 
experimental  u.se  If  such  tobacco 
products  are  not  destroyed  or  returned 
to  the  premises  of  a  manufacturer,  .ATF 
will  use  this  information  to  collect  the 
taxes  due 

The  collection  of  information  is 
mandatory.  The  likely  respondents  mav 
include  small  busines.ses  or 
organizations  The  estimated  annual 


burden  per  respondent  will  vary 
depending  on  the  number  of  shipments 
that  manufacturers  of  tobacco  products 
remove  from  their  premises  in  bond  for 
experimental  purposes.  Estimated  total 
annual  recordkeeping  burden  under  this 
proposed  rule  is  1  hour  since  the 
records  to  be  maintained  are  customary 
and  usual  for  private  and  business 
purposes  Estimated  average  annual 
burden  per  respondent  and/or 
recordkeeper  is  less  than  1  hour.  The 
estimated  number  of  recordkeepers  is 
165. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  It  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

"Plain  Language"  Chances 

During  the  revision  of  the  regulations 
in  this  document,  we  also  tried  to 
simplify  and  clarify  the  language  of  the 
affected  section  of  the  regulations.  Any 
suggestions  for  improving  the 
readability  of  these  regulations  may  be 
submitted  as  comments  to  the  cross- 
refereiu  ed  notice  of  proposed 
rulemaking. 

4.  Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Riihf.  Regulations  Division. 
Bureau  df  Alcohol.  Tobacco  and 
Firearms  However,  other  personnel  of 
.•\TF  and  the  Treasury-  Department 
participated  in  developing  the 
document. 

List  of  Subjects  in  27  CFR  Fart  40 

.Administrative  practice  and 
procedure,  .Authority  delegations,  Cigars 
and  cigarettes,  Claims,  Electronic  fund 
transfers.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers. 
Penalties.  Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitures. 
Surety  bonds.  Tobacco. 

Authority  and  Issuance 

We  propose  to  amend  Title  27  of  the 
Code  of  Federal  Regulations  as  follows; 

PART  40— MANUFACTURERS  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Paragraph  1.  The  authority  citation 
for  part  40  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5142.  5143  5146 
5-Ul.  5703-5705, 5711-5713, 5721-5723. 
5731.  5741.  5751.  5753,  5761-5763.  6061, 
6065.  610y,  6151,  6301.  6302.6311 
6402.  6404,  6423,  6676,  6806.  7011 
7325,  7342,  7502,  7503,  7606,  7R05 
9301.  9303.  9304.  9306. 

Par.  2.  Section  40.232  is  revised  to 
read  as  follows; 


6313. 

7212. 
31  U.S-C 


§40.232    Experimental  purposes. 

A  manufacturer  of  tobacco  products 
may  use  tobacco  products  without 
determination  and  payment  of  tax  as  set 
forth  in  this  section. 

(a)  What  are  experimental  purposes? 
Experimental  purposes  are  operations  or 
tests  carried  out  under  controlled 
conditions  to  discover  an  unknown 
scientific  principle  or  to  gather  facts 
about  an  existing  scientific  principle. 
Examples  of  experimental  purposes  are: 

(1)  Use  by  manufacturers  to  detennine 
scientific  facts  relating  to  tobacco 
products,  such  as  content  of  certain 
chemicals; 

(2)  Use  by  producers  of  machines 
designed  to  package  such  products  for 
testing  and  experimenting  in  the 
operation  of  these  machines;  and 

(3)  Use  in  laboratories,  hospitals, 
medical  centers,  institutes,  colleges,  and 
universities,  for  scientific,  technical,  or 
medical  research. 

(b)  What  purposes  are  not 
experimental?  Tobacco  products  used 
for  advertising  or  consumer  testing 
outside  the  factory  premises,  or  as 
salesmen's  or  customers'  samples  are 
not  experimental  purposes. 

(c)  Use  in  factory.  A  manufacturer  of 
tobacco  products  may  use  tobacco 
products  without  determination  and 
payment  of  tax  for  experimental 
purposes  in  a  factory. 

(d)  Use  outside  factory.  A 
manufacturer  may  remove  tobacco 
products  in  bond  for  experimental 
purposes  outside  a  factory-.  When 
tobacco  products  are  shipped  for 
experimental  purposes  outside  the 
factory,  the  proprietor  of  the  factory 
remains  liable  for  the  taxes  imposed  by 
26  U.S.C.  5701  until  the  occurrence  of 
one  of  the  following  events: 

(1)  The  tobacco  products  are  returned 
to  the  premises  of  the  factory  from 
which  they  were  shipped:  or 

(2)  The  tobacco  products  are 
destroyed  during  or  after  the  use  of  such 
products  for  experimental  purposes. 

(e)  Record  of  use.  In  addition  to  the 
records  prescribed  by  §  40.183,  a 
manufacturer  who  removes  tobacco 
products  in  bond  for  experimental 
purposes  outside  a  factory  must  prepare 
and  maintain  a  record  containing  the 
following  information: 

( 1 )  Name  and  address  of  the 
consignee; 

(2)  Kind  and  quantity  of  tobacco 
products  removed; 

(3)  Description  of  packaging,  if  any,  of 
the  tobacco  products  removed; 

(4)  Description  of  how  and  when  the 
consignee  will  use  the  tobacco  products; 
and 
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(5)  Disposition  of  any  remaining 
tobacco  products  after  the  consignee's 
use. 

(Approved  by  the  Office  of  ManagemHtit 
and  Budget  under  Control  Number  1512-) 
(72  Stat.  1418.  as  amended:  26  U.S.C.  5704) 

Signed:  August  28,  2001 
Bradley  A.  Buckles, 

Director. 

Approved:  September  12.  2001 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary- 
(Regulatory.  Tariff  and  Trade  Enforcement! 
(FR  Doc.  01-25843  Filed  10-16-01.  8  45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2236;  MM  Docket  No.  01-254;  RM- 
10264;  MM  Docket  No.  01-255;  RM-10265; 
MM  Docket  No.  01-256;  RM-10266;  MM 
Docket  No.  01-257;  RM-10267;  MM  Docket 
No.  01-258;  RM-10268;  MM  Docket  No.  01- 
259;  RM-10269;  MM  Docket  No.  01-260; 
RM-10270;  MM  Docket  No.  01-261;  RM- 
10271] 

Radio  Broadcasting  Services;  Atoka; 
OK;  Wright  City.  OK;  Benavides,  TX; 
Bad  Axe,  Ml;  Bearden,  AR;  Grandin, 
MO;  Pawhuska,  OK;  and  Early,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  new 
allotments  to  Atoka,  OK;  Wright  City, 
OK;  Benavides,  TX;  Bad  Axe,  MI; 
Bearden,  AR;  Grandin,  MO;  Pawhuska, 
OK;  and  Early,  TX.  The  Commission 
requests  comments  on  a  petition  filed  by 
Maurice  Salsa,  proposing  the  allotment 
of  Channel  290A  at  Atoka.  OK.  as  that 
community's  second  local  FM 
transmission  service.  Channel  290A  can 
be  allotted  to  Atoka  at  a  restricted  site 
located  1.8  kilometers  southeast  of  the 
community,  utilizing  coordinates  34- 
22-25  ML  and  96-06-57  WL.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  November  19,  2001,  and  reply 
comments  on  or  before  December  4. 
2001. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  E)C  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners,  as  follows;  Maurice  Salsa, 
5616  Evergreen  Vallev  Drive,  Kingwood, 
TX  77345  (petitioner  "for  Atoka,  OK; 
Wright  City,  OK;  and  Pawhuska,  OK); 
Jeraldine  Anderson,  1702  Cypress  Drive. 


Irving,  TX  75061  (petitioner  for 
Benavides.  T>'.  and  Early,  TX),  Charles 
Crawford.  45.53  Bordeau,\  Ave..  Dallas, 
TX  75205  (petitioner  for  Bad  Axe,  MI: 
Bearden,  AR;  and  Grandin.  MOj 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  Jovner.  Mass  .Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
01-254;  MM  Docket  No,  01-255;  MM 
Docket  No,  01-256;  MM  Docket  No  01- 
257;  MM  Docket  No,  01-258;  MM 
Docket  No,  01-259;  MM  Docket  No  01- 
260;  and  MM  Docket  No  01-2fil , 
adopted  September  19.  2001.  and 
released  September  28,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street. 
SW,,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commissions  copy 
contractor.  Qualtex  International. 
Portals  n,  445  12th  Street,  SW  .  Room 
CY-B402,  Washington,  DC  20554. 
telephone  (202)  863-2893. 

In  addition  to  the  above,  the 
Commission  requests  comments  on  a 
petition  filed  by  Maurice  Salsa 
proposing  the  allotment  of  Channel 
226A  at  Wright  City,  Oklahoma,  as  that 
community's  first  local  aural 
transmission  service.  Channel  226.^ 
requires  a  site  restriction  5.0  kilometers 
northeast  of  the  community,  utilizing 
coordinates  34-05-58  NL  and  94-58-34 
WL. 

The  Commission  further  requests 
comments  on  a  petition  filed  by 
Jeraldine  Anderson  proposing  the 
allotment  of  Charmel  282A  at 
Benavides,  Texas,  as  that  community's 
second  local  FM  transmission  service, 
Channel  282A  requires  a  site  restriction 
5.3  kilometers  south  of  the  community, 
utilizing  coordinates  27-32-59  KL  and 
98-25-11  WL.  Additionally,  as 
Benavides  is  located  within  320 
kilometers  of  the  U.S. -Mexico  border, 
concurrence  of  the  Mexican  government 
will  be  requested  for  this  allotment 

The  Commission  further  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  231A  at  Bad  Axe,  Michigan,  as 
that  community's  second  local  FM 
transmission  service.  Channel  231. A  tan 
be  allotted  to  Bad  Axe  at  city  reference 
coordinates  43-48-12  NL  and  83-00-00 
WL.  However,  as  Bad  ,\xe  is  located 
within  320  kilometers  of  the  U  S  - 
Canada  border,  concurrence  of  the 
Canadian  government  will  be  requested 
for  this  allotment. 


The  Commission  further  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  224A  at  Bearden,  Arkansas,  as 
that  community's  first  local  aural 
transmission  service.  Channel  224A  can 
be  allotted  to  Bearden  at  city  reference 
coordinates  33-43-24  NL  and  92-36-54 
WL. 

The  Commission  further  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  283A  at  Grandin,  Missouri,  as 
that  community's  first  local  aural 
transmission  service.  Channel  283A  can 
be  allotted  to  Grandin  at  city  reference 
coordinates  at  36-49-45  NL  and  90-49- 
22  WL 

The  Commission  further  requests 
comments  on  a  petition  filed  by  Maurice 
Salsa  proposing  the  allotment  of 
Channel  233A  at  Pawhuska,  Oklahoma, 
as  that  community's  second  local  FM 
transmission  ser\-ire.  Channel  233A  can 
be  allotted  to  Pawhuska  at  a  restricted 
site  located  1 1  ■"  kilometers  north  of  the 
community,  utilizing  coordinates  36- 
46-16  NL  and  96-21-39  WL. 

The  Commission  further  requests 
comments  on  a  petition  filed  bv 
leraldine  .Anderson  proposing  the 
allotment  of  Channel  294.^  at  Earlv. 
Texas,  as  that  community's  first  local 
aural  transmission  serMce  Channel 
294A  f^n  be  allotted  to  Early  at  clt^ 
reference  coordinates  31-44-31  NL  and 
98-56-^3  WL, 

Provisions  of  the  Regulalorv 
Flexibility  .Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  .Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
IS  no  longer  subiect  to  Commission 
consideration  or  court  re\-iew.  all  e\ 
parte  contacts  are  prohibited  m 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regardmg  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1  420 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  broad(  a^^ting 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 

part  "1  as  follows' 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authoritv:  47  U.S.C  154.  303.  334  and  336. 
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§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  F.M 
Allotments  under  Arkansas,  is  amended 
bv  adding  Bearden.  Channel  224A. 

'3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  231A  at  Bad  Axe, 

'4.  Section  73.202(b),  the  Table  of  F.M 
Allotments  under  Missouri,  is  amended 
by  adding  Grandin,  Channel  283A. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Channel  290.-^  at 
Atoka;  Channel  233A  at  Pawhuska,  and 
Wright  City,  Channel  226A. 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  282A  at  Benavides;  and 
Early.  Channel  294A. 

Federal  Communications  Commission 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Bules 
Division,  Mass  Media  Bureau 

[FR  Doc.  01-26062  Filed  10-16-01,  8  45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  I 

[DA  01-2263;  MM  Docket  No.  01-269.  RM- 
10249;  MM  Docket  hto.  01-270,  RM-10277; 
MM  Docket  No.  01-271,  RM-10278;  MM 
Docket  No.  01-272,  RM-10279;  MM  Docket 
01-273,  RM-10284;  MM  Docket  No.  01-274; 
RM-10286] 

Radio  Broadcasting  Services;  Antlers, 
OK;  Matador,  TX;  Post,  TX;  Turkey,  TX; 
Eldorado,  TX;  and  Richland  Springs, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  six 
allotments  to  Antlers,  Oklahoma, 
Matador.  Texas;  Post,  Texas:  Turkey. 
Texas;  Eldorado,  Texas;  and  Richland 
Springs.  Texas.  The  Commission 
requests  comments  on  a  petition  filed  bv 
Charles  Crawford  proposing  the 
allotment  of  Channel  284A  at  Antlers, 
Oklahoma  as  the  community's  third 
local  FM  transmission  service.  Channel 
284A  can  be  allotted  to  Antlers  m 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.6  kilometers  (4.0  miles)  north  to  avoid 
a  short-spacing  to  the  proposed  site  for 
Channel  282C3  at  Boswell,  Oklahoma 
The  coordinates  for  Channel  284.^  at 
Antlers  are  34-17-16  .North  Latitude 
and  95-36-14  West  Longitude,  See 
Supplementarv'  Information,  infra 


DATES:  Comments  must  be  filed  on  or 
before  November  19,  2001,  and  reply 
comments  on  or  before  December  4, 

2001 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX!  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Charles  Crawford,  4553 
Bordeaux  .\ve.,  Dallas.  Texas  75205 
(Petitioner  for  Antlers.  Oklahoma); 
Kathenne  Pyeatt.  6655  Aintree  Circle. 
Dallas  Texas  75214  (Petitioner  for 
Matador,  Post  and  Turkey,  Texas):  and 
Linda  Crawford,  3500  Maple  Ave., 
#1320,  Dallas,  Texas  (Petitioner  for 
Eldorado  and  Richland.  Texas). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner,  Mass  Media  Bureau 
(202)^18-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-269;  MM  Docket  No.  01-270;  and 
MM  Docket  No.  01-271,  MM  Docket  No. 
01-272:  MM  Docket  No.  01-273;  and 
MM  Docket  No.  01-274;  adopted 
September  19.  2001.  and  released 
September  28,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  Quatex 
International,  Portals  II.  445  12th  Street, 
SW.,  Room  CY-B402.  Washington,  DC 
20554. 

The  Commission  requests  comments 
on  a  petition  filed  by  {Catherine  Pyeatt 
proposing  the  allotment  of  Channel 
221C2  at  Matador,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  221C2 
Qan  be  allotted  to  Matador  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
20.3  kilometers  (12.6  miles)  east  to 
avoid  a  short-spacing  to  the  application 
site  for  Channel  220C1  at  Morton. 
Texas.  The  coordinates  for  Channel 
221C2  at  Matador  are  34-03-56  North 
Latitude  and  100-36-^3  West 
Longitude, 

The  Commission  requests  comments 
on  a  petition  filed  by  Katherine  Pyeatt 
proposing  the  allotment  of  Channel 
249C2  at  Post.  Texas,  as  the 
community's  second  local  FM 
transmission  service.  Channel  249C2 
can  be  allotted  to  Post  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  15.8  kilometers  (9.8 


miles)  east  to  avoid  a  short-spacing  to 
the  construction  permit  site  for  Station 
KHDY(FM).  Channel  247C1,  Plainview, 
Texas.  The  coordinates  for  Channel 
249C2  at  Post  are  33-14-22  and  North 
Latitude  101-13-06  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Katherine  Pyeatt 
proposing  the  allotment  of  Channel 
244C2  at  Turkey,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  244C2 
can  be  allotted  to  Turkey  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  27.1  kilometers  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station  KMML-FM,  Channel  245C1, 
Amarillo,  Texas.  The  coordinates  for 
Channel  244C2  at  Turkey  are  34-10-06 
North  Latitude  and  100-46-46  West 
Loneitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
258C1  at  Eldorado,  Texas,  as  the 
community's  second  local  FM 
transmission  service.  Channel  258Ci 
can  be  allotted  to  Eldorado  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.4  kilometers  (4.8  miles)  south  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  KYZZ(FM),  Channel  261C2,  San 
Angel.  Texas.  The  coordinates  for 
Channel  258C1  at  Eldorado  are  30-47- 
49  North  Latitude  and  100-37-29  West 
Longitude.  Since  Eldorado  is  located 
v^thin  320  kilometers  (199  miles)  of  the 
U,S.-Mexican  border,  concurrence  of  the 
Mexican  government  has  been 
requested, 

"rhe  Commission  requests  conmients 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
252A  at  Richland  Springs,  Texas,  as 
potentially  the  community's  second 
local  FM  transmission  service.  Cha.inel 
252A  can  be  allotted  to  Richland 
Springs  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  252A  at  Richland  Springs 
are  31-16-10  North  Latitude  and  98- 
56-41  West  Longitude.  Since  Richland 
Springs  is  located  within  320  kilometers 
(199  miles)  of  the  U.S. -Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Coiimiission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2. Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Channel  284A  at 
Antlers. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Matador,  Channel  221C2;  by 
adding  Channel  24gC2  at  Post;  by 
adding  Turkey.  Channel  244C2:  by 
adding  Channel  258C2  at  Eldorado;  and 
by  adding  Richland  Springs,  Channel 
252A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Bules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  01-26060  Filed  10-16-01;  8:45  am] 
BILLMG  CODE  S713-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PA  No.  01-2318,  MM  Docket  No.  01-280, 
RM-10291] 

Radio  Broadcasting  Services; 
Benjamin,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  237C3  at 
Benjamin.  Texas.  The  coordinates  for 
Channel  237C3  at  Benjamin  are  33-44- 
27  and  99-48-54.  There  is  a  site 
restriction  17.5  kilometers  (10.09  miles) 
north  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  November  26.  2001,  and  reply 


comments  on  or  before  December  1 1 , 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  S\V  . 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  sen'e  the 
petitioner,  as  follows:  Katherine  Pyeatt, 
6655  Aintree  Circle,  Dallas,  Texas 
75214, 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
01-280.  adopted  September  26,  2001, 
and  released  October  5,  2001.  The  hjU 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II.  445  Twelfth  Street,  SW  , 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
11,  445  12th  Street,  SW.,  Room  CY-B402. 
Washington.  IX.  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aolcom. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1, 1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  part  7  3 
continues  to  read  as  follows: 

Authority:  47  U  SC  154.  303   334  and  336 

§73.?02    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  b\ 
adding  Benjamin,  Channel  237C3. 


Federal  Communications  Commission. 
)ohn  A.  Karouso<>. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau 

iFR  Doc  01-26066  Filed  10-16-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2324;  MM  Docket  No  01-282,  RM- 
10293;  MM  Docket  No  01-283,  RM-102W 
MM  Docket  No,  01-284,  RM-10295.  MM 
Docket  No.  01-285,  RM- 10296] 

Radio  Broadcasting  Services;  Taos, 
NM;  McCamey,  TX;  Dickens,  TX;  and 
Hamlin,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  This  document  proposes  four 
allotments  in  Taos.  N'M,  McCamey,  TX, 
Dickens.  TX,  and  Hamlin.  TX  TTie 
Commission  requests  comment  on  a 
petition  filed  by  Linda  Crawford 
proposing  the  allo'ment  of  (.Channel 
228A  at  Taos.  New  Mexico,  as 
potentially  the  community's  fifth  local 
aural  broadcast  serMc:e  Channel  228A 
can  be  allotted  to  Taos  in  compliance 
with  the  Commission  s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1 1  5  km  (7  l  miles) 
northeast  of  Taos  The  coordinates  for 
Channel  228 A  at  Taos  are  3h   .8-^0 
North  Latitude  and  105-28-.:^  V\est 
Longitude,  See  Supplementar\ 
Information  infra 

DATES:  Comments  must  b*-  filed  on  or 
before  November  26,  2(if)]    aisd  reply 
comments  on  or  before  Dei  eni!>er  1 1 
2001 

ADDRESSES:  Federal  Communications 
Commission,  VVashinjirlon.  DC  20554   In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  as  follows  Linda  Crawford. 
3500  Maple  Avenue   «L320,  Dallas. 
Texas  75219 

FOR  FURTHER  INFORMATION  COMTACT: 
Deborah  A  Dupon:   Mass  Mt'ci,a  Bureau 
(202) 418-7072 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  Notice  of 
Proposed  Rule  Makirij^.  MM  Docket  Nos. 
(.11-282,  01-283,  01-284,  and  01-285; 
adopted  October  3,  2001  and  released 
October  5,  2001   The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
t)usiness  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257). 
445  12th  Street.  SW,.  Washington.  DC. 


I 


52736 


Federal  Register/ Vol.  66,  No.  201 /Wednesday.  October  17.  2001 /Proposed  Rules 


The  complete  text  of  this  decision  mav 
also  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street, 
S\V.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202) 863-2893 

The  Commission  further  requests 
comment  on  a  petition  filed  bv  Linda 
Crawford  proposing  the  allotment  of 
Channel  233C3  at  McCamey.  Texas,  as 
the  community's  second  aural  broadcast 
transmission  service.  Channel  233C3 
can  be  allotted  to  McCamev  in 
compliance  with  the  Commissions 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
19.9  km  (12.4  miles)  east  of  McCamey 
The  coordinates  for  Channel  233C3  at 
McCamey  are  31-11-56  North  Latitude 
and  102^1-42  West  Longitude,  The 
proposed  allotment  will  require 
concurrence  by  Mexico  because  it  is 
located  within  320  kilometers  (199 
miles)  of  the  Mexican  border. 

The  Commission  further  requests 
comments  on  a  petition  filed  by  Linda 
Crawford,  proposing  the  allotment  of 
Channel  240A  at  Dickens,  Texas,  as  the 
community's  first  local  aural  broadcast 
service.  Channel  240A  can  be  allotted  to 
Dickens  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  center  ci!\ 
coordinates  without  site  restriction  The 


c:oordinates  for  Channel  240A  at 
Dickens  are  33-37-18  North  Latitude 
and  100- .50-10  West  Longitude. 

The  Commission  further  requests 
comment  on  a  petition  filed  bv  Linda 
Crawford  proposing  the  allotment  of 
Channel  283C2  at  Hamlin,  Texas,  as  the 
community's  second  FM  transmission 
service.  Channel  283C2  can  be  allotted 
to  Hamlin  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  21.5  km  (13.4  miles) 
northwest  of  Hamlin,  The  coordinates 
for  Channel  283C2  at  Hamlin  are  33-01- 
16  North  Latitude  and  100-17-23  West 
Longitude. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

P'or  information  regarding  proper 
filing  procedures  for  comments,  see  47 
(FR  1.415  and  1.420, 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1,  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§  73.202    [Amended] 

2,  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  228A  at 
Taos, 

3,  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  233C3  at  McCamey,  by 
adding  Dickens,  Channel  240A,  and  by 
adding  Channel  283C2  at  Hamlin, 

Federal  Communications  Commission, 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc,  01-26067  Filed  10-16-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Horseshoe  Run  Natural  Stream 
Restoration  Demonstration  Project, 
Tucker  County,  WV 

agency:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500):  and  the  Natural 
Resources  Conser\'ation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Ser\'ice. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Horseshoe  Run  Natural  Stream 
Restoration  Demonstration  Project. 
Tucker  County,  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Hartman,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  75  High  Street. 
Room  301,  Morgantown,  West  Virginia 
26505,  telephone  (304) 284-7545. 
SUPPLEMENTAL  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  William  J.  Hartman,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  to  restore 
natural  channel  geometry  and  profile  to 
an  impaired  segment  of  Horseshoe  Run 
in  Tucker  County,  West  Virginia,  and  to 
provide  the  interested  public  the 
opportunity  to  observe  techniques 
utilized  and  results  obtained. 


The  Finding  of  No  Significant  Impat.! 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  federal,  state,  and  local 
agencies  and  interested  parties,  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  William  ]. 
Hartman. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  dale  of  this 
publication  in  the  Federal  Register 

(*This  activity  is  listed  ir.  the  Catdlog  ui 
Federal  Domestic  .•Kssistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  state 
and  local  officials) 

William  ].  Hartman. 

State  Conser\-ationist. 

IFR  Doc,  01-26167  Filed  1O-16-01.  8  45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service  (NRCSj  to  issue  a 
series  of  new  or  revised  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
These  standards  include;  Dam, 
Diversion;  Hedgerow  Planting; 
Prescribed  Grazing;  Recreation  Land 
Grading  and  Shaping;  Recreation  Trail 
and  Walkwav;  Wastewater  Treatment 
Strip;  and  Water  and  Sediment  Control 
Basin.  The  procedures  are  used  to 
convey  national  guidance  m  developing 
Field  Office  Technical  Guide  Standards 
used  in  the  States.  NRCS  State 
Conservationists  and  Directors  for  the 
Pacific  Basin  and  Caribbean  areas  who 
choose  to  adopt  these  guidelines  for  use 
within  their  States  will  inc  orporate 


them  into  Section  IV  of  their  Field 
Office  Technical  Guide.  These  practices 
may  be  used  in  resource  management 
systems  that  treat  highly  erodible  land 
or  on  land  determined  to  be  wetland. 
EFFECTIVE  DATES:  Comments  will  be 
received  for  a  60-day  period  starting  on 
the  date  of  this  publication.  This  series 
of  new  or  revised  conservation  practice 
standards  will  be  adopted  after  the  close 
of  the  RO-dav  period 
FOR  FURTHER  INFORMATION  CONfTACT: 

Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC,  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey.  National 
Agricultural  Engineer,  Natural 
Resources  Conser\'ation  Ser\'ice,  Post 
Office  Box  2890,  Room  6139-S, 
Washington.  DC  20013-2890;  telephone: 
(202)  720-5023,  The  standards  are  also 
available  and  can  be  downloaded  from 
the  Internet  at:  http:// 
www  ft w  nrcs.usda.gov,' 
practice ';'ds,h;n^,: 

SUPPLEMENTARY  INFORMATION:  Section 

343  of  the  Fetlera.  .-^Km  u.'.ure 
Improvement  and  Reform  Act  of  1996. 
requires  NRCS  to  make  available  for 
public  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  60  days.  NRCS  will 
receive  comments  on  the  proposed 
changes.  Following  that  peri o-i  ,-, 
determmation  will  be  made  by  NRcS 
regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Smiieri  in  Washington.  D.C..  on  September 
24    .001 

Pearlie  S.  Reed, 

Chief.  Natural  Resources  Conservation 
Senice 
(PR  Doc  01-26166  Filed  10-16-01;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  Rights-of-Way  Access  Advisory 
Committee;  Meeting 

AGENCY:  .\rchitectural  and 

Transportation  Barriers  Compliance 

Board 

ACTION:  Notice  of  meeting. 
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summary:  The  .Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-VVay  Access  .Advisory 
Committer  (Committee)  to  assist  the 
Board  in  developing  a  proposed  nile  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  .Americans  with 
Disabilities  Act  of  1990  and  the 
.Architectural  Barriers  .Act  of  1968.  This 
document  announces  the  next  meeting 
of  the  technical  assistance  sub- 
committee of  that  Committee,  which 
will  be  open  to  the  public. 

DATES:  The  meeting  of  the  sub- 
committee IS  scheduled  for  November  8 
through  9.  2001.  beginning  at  900  am 
and  ending  at  5:00  p.m.  each  day 

ADDRESSES:  The  meeting  will  be  held  at 
the  Imperial  Palace  Hotel.  3535  Las 
Vegas  Blvd.  South,  Las  Vegas.  NV 
89109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley.  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW'..  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley^access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  [http:// 
www.access-board.gov/prowmtg.htm]. 

SUPPLEMENTARY  INFORMATION:  On 
October  20,  1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-VVay  Access  Advisory  Committee 
(Committee).  64  FR  56482  (October  20. 
1999).  The  objectives  of  the  Committee 
include  providing  recommendations  for 
developing  a  proposed  rule  addressing 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968, 
recommendations  regarding  technical 
assistance  issues,  and  guidance  for  best 
practices  for  alterations  in  the  public 
rights-of-way 

On  January  10.  2001.  the  Committee 
presented  its  recommendations  on 
accessible  public  rights-of-wav  in  a 
report  entitled  "Building  a  True 
Community"  The  report  is  available  on 
the  .Access  Boards  website  at 
www  access-board.gov  or  can  be 
ordered  by  calling  the  .Access  Board  at 
(800)  872-2253  (voice)  or (800)  993- 
2822  (TTY). 


At  its  November  meeting,  the 

technical  assistance  sub-committee  will 
address  the  development  and  format  of 
technical  assistance  materials  relating  to 
public  rights-of-way.  The  sub-committee 
meeting  will  be  open  to  the  public  and 
interested  persons  can  attend  the 
meeting  and  communicate  their  views. 
-Members  of  the  public  will  have  an 
opportunity  to  address  the  sub- 
committee on  issues  of  interest  to  them 
and  the  sub-committee  during  the 
public  comment  period  at  the  beginning 
of  each  meeting  day.  Members  of  the 
public  may  participate  on 
subcommittees  of  the  Committee. 
.Additionally,  all  interested  persons  will 
have  the  opportunity  to  comment  when 
the  proposed  accessibility  guidelines  for 
public  rights-of-way  ar°  issued  in  the 
Federal  Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  October  26.  2001.  Notices  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

Lawrence  W.  Roffee, 

fx  ecu  five  Director 

[FR  Dfx;.  01-26068  Filed  10-16-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
.Act  (44  U.S. C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Survey  of  Business  Owners  and 
Self-Emploved  Persons  (SBO)  Pretest. 

Form  Numberfsl:  SBO-1,  SBO-2. 

Agency  Approval  Number:  None. 

Tvpe  of  Request:  New  collection. 

Burden  2,500  hours. 

Xumber  of  Respondents:  10,000. 

Avg  Hours  Per  Response:  15  minutes. 

S'eeds  and  Uses:  The  Census  Bureau 
requests  Office  of  Management  and 
Budget  approval  to  conduct  a  pretest  of 
the  2002  Survey  of  Business  Owners 
and  Self-Emploved  Persons  (SBO), 
previously  known  as  the  Survey  of 
Minontv-Owned  Business  Enterprises 
and  the  Survev  of  Women-Owned 
Business  Enterprises  (SMOBE/SWOBE). 
The  SBO  IS  conducted  as  part  of  the 
economic:  census  program  which  is 
required  by  law  to  be  taken  every  5 
years  under  Title  13  of  the  United  States 
Code,  Sections  131  and  193  The  2002 
SBO  will  collect  data  on  the  race. 


gender,  and  ethnicity  for  the  person(s) 
owming  the  majority  of  rights,  equity,  or 
interest  in  businesses  which  reported 
any  business  activity  on  any  one  of  the 
following  Internal  Revenue  Service  tax 
forms:  1040  (Schedule  C),  Profit  or  Loss 
from  Business  (Sole  Proprietorship); 
1065,  U.S.  Partnership  Return  of 
Income;  or  any  one  of  the  1120 
corporate  tax  forms.  These  data  are 
needed  to  evaluate  the  extent  and 
grov/th  of  business  owTiership  by 
minorities  and  women  in  order  to 
provide  a  framework  for  assessing  and 
directing  Federal,  state,  and  local 
government  programs  designed  to 
promote  the  activities  of  disadvantaged 
groups. 

The  pretest  is  needed  to  test  several 
significant  changes  to  the  questionnaire 
since  previously  conducted  and  the 
impact  these  changes  will  have  on  the 
estimates.  The  pretest  is  critical  to 
assuring  that  the  form  can  be  completed 
by  business  owners  with  minimal 
burden  and  that  the  survey  will  provide 
meaningful,  useful  information. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Sections  131  and  193. 

0MB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  0MB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  12,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

(FR  Doc.  01-26111  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1195] 

Approval  for  Expanded  Manufacturing 
Authority  (Agricultural  Chemical 
Products);  Within  Foreign-Trade 
Subzone  82E,  Syngenta  Crop 
Protection,  Inc.,  Mobile  County,  AL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.SC  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  City  of  Mobile.  Alabama, 
grantee  of  Foreign -Trade  Zone  82,  has 
applied  to  expand  the  scope  of 
manufacturing  authority  for  FTZ 
Subzone  82E  (Syngenta  Crop  Protection, 
Inc.  facilities  near  Bucks,  Mobile 
County,  Alabama)  to  include  production 
of  the  agricultural  chemical  Mesotrione 
(a  broadleaf  herbicide)  under  FTZ 
procedures  (FTZ  Doc.  41-2000;  filed  7- 
21-2000); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
(65  FR  47375,  8-2-2000);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  section  400.28. 

Signed  at  Washington,  DC.  this  27th  day  of 
September  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman  J'oreign- 
Trade  Zones  Board 

Attest: 
Dennis  Puccinelii, 
Executive  Secretary 

(FR  Doc.  01-26130  Filed  10-16-01 ,  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1188] 

Grant  of  Authority  for  Subzone  Status; 
Atlantic  IMarine,  Inc.,  (Shipbuilding), 
Jacksonville,  PL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  )une  18,  1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 


Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *    *    '  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U  S  C 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entr\': 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  an  application  from  the 
Jacksonville  Port  Authority,  grantee  of 
FTZ  64,  for  authority  to  establish 
special-purpose  subzone  status  for  the 
shipbuilding  facility  of  Atlantic  Marine, 
Inc..  in  Jacksonville,  Florida,  was  filed 
by  the  Board  on  December  5.  2000.  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  68-2000.  65  FR  77850, 12-13- 
2000);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  were  given  subject  to  the 
standard  shipyard  restriction  on  foreign 
steel  mill  products; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
shipbuilding  facility  of  Atlantic  Marine, 
Inc.,  in  Jacksonville,  Florida  (Subzone 
64A),  at  the  location  described  in  the 
application,  subject  to  the  FTZ  .^ct  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
special  conditions: 

1.  Any  foreign  steel  mill  product 
admitted  to  the  subzone,  including 
plate,  angles,  shapes,  channels,  rolled 
steel  stock,  bars,  pipes  and  tubes,  not 
incorporated  into  merchandise 
otherwise  classified,  and  which  is  used 
in  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  with 
applicable  law,  unless  the  Executive 
Secretary  determines  that  the  same  item 
is  not  then  being  produced  by  a 
domestic  steel  mill. 

2.  In  addition  to  the  annual  report. 
Atlantic  Marine,  Inc..  shall  advise  the 
Board's  Executive  Secretary 

(§  400.28(a)(3))  as  to  significant  new 
contracts  with  appropriate  information 
concerning  foreign  purchases  otherwise 


dutiable,  so  that  the  Board  may  consider 
whether  any  foreign  dutiable  items  are 
being  imported  for  manufacturing  in  the 
subzone  primarily  because  of  subzone 
status  and  whether  the  Board  should 
consider  requiring  Customs  duties  to  be 
paid  on  such  items. 

3,  .•Ml  foreign-origin  quota-class 
merchandise  must  be  admitted  to  the 
subzone  under  privileged  domestic 
status  (19  CFR  146.43(a)(2)). 

Signed  at  Washington,  DC,  this  25th  day  of 

."^pptembfr  2001. 

Faryar  Shirzad, 

A  ss istant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman. Foreign- 
Trade  Zones  Board. 

[FR  Doc.  01-26133  Filed  10-16-01;  8:45  am) 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1187] 

Grant  of  Authority  for  Subzone  Status; 
Roper  Corporation,  (Home 
Appliances),  LaFayette,  GA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act,  of  June  18,  1934,  aS 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "•   *   *  the  establishment 
*    *    *  of  foreign-trade  zones  in  ports  of 
entr\-  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  rorporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adiacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  sene  the  specific  use  involved, 
and  when  the  activity  results  in  a 
signifirant  public  benefit  and  is  in  the 
publu  interest; 

Whereas,  the  Georgia  Foreign-Trade 
Zone,  Inc..  grantee  of  Foreign-Trade 
Zone  26.  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  at  the  home  appliance 
manufacturing  and  warehousing 
facilities  of  the  Roper  Corporation, 
io(,ated  in  I^Favette,  Georgia  (FTZ 
Docket  5-2001,  filed  1/22/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  {M-,  FR  8194,  1/30/01);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
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Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
home  appliance  manufacturing  and 
warehousing  facilities  of  the  Roper 
Corporation,  located  in  LaFayette, 
Georgia  (Subzone  26G),  at  the  location 
described  in  the  application,  and  subiect 
to  the  FTZ  Act  and  the  Board  s 
regulations,  including  §400.28 

Signed  at  Washington,  DC,  this  25th  dav  of 
September  2001 

Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Forvign- 
Trvde  Zones  Board. 
(FR  Doc.  01-26132  Filed  10-16-01,  8  45  dm) 

MLUNQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1192] 

Grant  of  Authority  for  Subzone  Status; 
ISP  Chemicals,  Inc.  (Specialty 
Chemicals)  Calvert  City,  KY 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act,  of  lune  18.  1934,  as 
amended  (19  L'  S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  th*" 
following  Order 

Whereas,  the  Foreign-Trade  Zones  .Act 
provides  for  "*   *   *  the  establishment 
•   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  4001  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29.  has  made 
application  to  the  Board  for  authority  to 
establish  a^pecial-purpose  subzone  at 
the  specialty  chemicals  manufacturing 
and  warehousing  facilities  of  ISP 
Chemicals.  Inc.,  located  in  Calvert  Citv, 
Kentucky  (FTZ  Docket  2-2001.  filed  iV 
9/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  66  FR  3984,  1-17-01);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 


examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  authoritv  for  subzone  status  at  the 
specialty  chemicals  manufacturing  and 
warehousing  facilities  of  ISP  Chemicals, 
Inc  .  located  in  Calvert  City,  Kentucky 
(Subzone  29H).  at  the  location  described 
in  the  application,  and  subject  to  the 
FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  27th  day  of 

September  2001. 

Faryar  Shirzad. 

.■\s':istant  Secrftnn-  nf  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

.■\ttPSt 

Dennis  Puccuielii, 

Executive  Secretary. 

jFR  Doc  01-26126  Filed  10-16-01;  845  am] 

BILUNG  CX>OE  ISIO-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1194] 

Expansion  of  Foreign-Trade  Zone  47 
Boone  County,  KY 

Pursuant  to  it'^  authoritv  under  the  Foreign- 
Tr,Kie  Zones  .\a  of  lune  18,  1934.  as 
amended  (19  !'  S  C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Greater  Cincinnati 
Foreign  Trade  Zone.  Inc.,  grantee  of 
Foreign-Trade  Zone  47.  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  47  to  include  an  additional 
site  (Site  2)  at  the  Park  West 
International  Industrial  Park,  within  the 
Cincinnati  Customs  port  of  entry  area 
(FTZ  Docket  15-2001;  filed  3/12/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  16037,  3/22/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiners  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Boards  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  47  is 
approved,  subject  to  the  Act  and  the 
Boards  regulations,  including  Section 
400.28. 


Signed  at  Washington.  DC,  this  27th  day  of 
September  2001. 

Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board 

Attest: 
Dennis  Puccinelli, 

Executive  Secretary 

|FR  Doc.  01-26128  Filed  10-16-01;  8:45  am) 

BILUNG  CODE  3S1»-0S-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1186] 

Grant  of  Authority  for  Subzone  Status; 
Astrazeneca  Manufacturing  Plant 
(Pharmaceutical  Products), 
Westborough,  MA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  lune  18,  1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  •■  •   •   •  the  establishment 
•   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade-Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Massachusetts  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  27,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the 
pharmaceutical  product  manufacturing 
plant  of  AstraZeneca  LP,  located  in 
Westborough.  Massachusetts  (FTZ 
Docket  65-2000,  filed  November  28. 
2000); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  77559,  12/12/00);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
pharmaceutical  product  manufacturing 
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plant  of  AstraZeneca  LP,  located  in 
Westborough,  Massachusetts,  (Subzone 
27L),  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC.  this  day  of 
September  25th  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chaiiman,  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelii, 

Executive  Secretary. 

[FR  Doc.  01-26131  Filed  10-16-01;  8:45  am] 

BtUUNG  CODE  3610-08-P 


DEPARTMENT  OF  COMMERCE 
Foreign-TFade  Zones  Board 

[Order  No.  1198] 

Grant  of  Authority  for  Subzone  Status; 
Sony  Technology  Center — Pittsburgh 
(Televisions,  Spiacialty  Chemicals, 
Thermal  Transfer  Ribbon),  Mt 
Pleasant,  PA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act,  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *  *  •  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  2^nes  Board  to  grant  to 
quali^ed  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Regional  Industrial 
Development  Corporation  of 
Southwestern  Pennsylvania,  grantee  of 
Foreign-Trade  Zone  33,  has  made 
application  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  television  manufacturing  and 
warehousing  facilities  (televisions, 
specialty  chemicals  and  thermal  transfer 
ribbon)  of  the  Sony  Technology  Center- 
Pittsburgh,  located  in  Mt.  Pleasant, 
Pennsylvania  (FTZ  Docket  18-2001. 
filed  4/23/01); 


Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  66  FR  21740,  5-1-01);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
television  manufacturing  and 
warehousing  facilities  of  the  Sony 
Technology  Center-Pittsburgh,  located 
in  Mt.  Pleasant,  Pennsylvania  (Subzone 
33C),  at  the  location  described  in  the 
application,  and  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28.  The  scope  of  authority 
includes  the  manufacture  of  finished 
and  unfinished  televisions  and 
television  tubes  as  described  in  the 
Federal  Register  notice  initiating  the 
review  (66  FR  21740,  5/1/01)  and  in  the 
examiner's  report. 

Signed  at  Washington,  DC,  this  27th  dav  of 
September  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board 
Attest: 

Dennis  Puccinelii. 
Executive  Secretary 

IFR  Doc.  01-26129  Filed  10-16-01,  8  45  amj 
BtLUNo'cOOE  aSIO-OS-^ 


DEPARTMENT  OF  COMMERCE 

ForeigrvTrade  Zones  Board 
[Order  No.  1188} 

Expansion  of  Foreign-Trade  Zone  35, 
Philadelphia,  PA,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-«lu],  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Philadelphia  Regional 
Port  Authority,  grantee  of  Foreign-Trade 
Zone  35,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  35  to 
include  the  jet  fuel  storage  and 
distribution  system  at  the  Philadelphia 
International  Airport  in  Philadelphia 
and  Tinicum  Township,  Pennsylvania 
(Site  8),  within  the  Philadelphia 
Customs  port  of  entry  (FTZ  Docket  20- 
2001;  filed  5/1/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  23001,  5/7/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 


Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 

orders: 

The  applir:ation  to  expand  FTZ  35  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 

400.28, 

Signed  at  Washington,  DC.  this  25th  day  of 

September  2001 

Faryar  Shirzad. 

Assistant  .Sprrptan  oi  (.ommerce  for  Import 
Administration.  .Mtpmate  Chairman,  Foreign- 
Trade  Zones  Board 

[FRDoc  01-26134  Filed  lO  16-01;  8:45  am) 

BILLING  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1193] 

Expansion  of  Foreign-Trade  Zone  77; 
Memphis,  TN 

Pursuant  to  its  authority  uoder  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934,  as 
amended  (19  L'  S  C  81a-81u),  the  Forpign 
Trade  Zones  Board  Ithe  Board)  adopts  ttie 
following  Order- 

Whereas,  the  City  of  Memphis, 
Tennessee,  grantee  of  Foreign-Trade 
Zone  77.  submitted  an  appli(.ation  lo  the 
Board  for  authority  to  expand  and 
reorganize  FTZ  77  by  including  a  new 
site  (Site  4)  at  the  Memphis  Depot 
Business  Park  and  deleting  Parcel  1  of 
Site  2  and  Parcel  1  of  Site  :\  from  the 
zone  project,  within  the  Memphis 
Customs  port  of  enLr\  area  iFFZ  Docket 
13-2001;  filed  2/27/01) 

Whereas,  notice  inviting  putilic 
comment  was  given  in  the  Federal 
Register  (66  FR  13878,  3/8/01)  and  the 
application  has  been  proc  essed 
pursuant  to  the  FTZ  Act  and  ttie  Board  s 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  .'\(:t  and  the 
Board's  regulations  art-  satisfied,  and 
that  the  proposal  is  in  the  public 
interest. 

Now,  Thereforf ,  the  Board  hereby 
orders 

The  applii:ation  to  expand  f-TZ  77  is 
approved,  subiect  to  the  .•Kct  and  the 
Board  s  regulations,  including  Section 
400.28. 


I 
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Signed  at  Washington.  DC',  this  27th  day  of 
September  2001 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Admmistration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board^  . 

Attest  I 

Dennis  Puccinelli. 
Executive  Secretary 
|FR  Doc.  01-26127  Filed  10-16-01,  8:45  amj 

BtLUNG  COD€  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1191]  , 

Grant  of  Authority  for  Subzone  Status; 
ISP  Technologies,  Inc.  (Specialty 
Chemicals),  Texas  City,  TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act,  of  June  18.  19J4,  as 
amended  (19  L'  S,C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board  I  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ■'*   *    *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entrv'  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entrv; 

Whereas,  the  Board's  regulations  {\5 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved. 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Texas  City  Foreign- 
Trade  Zone  Corporation,  grantee  of 
Foreign-Trade  Zone  199.  has  made 
application  to  the  Board  for  auLhoritv  to 
establish  a  special-purpose  subzone  at 
the  specialty  chemicals  manufacturing 
and  warehousing  facilities  of  ISP 
Technologies,  Inc.,  located  m  Texas 
Citv,  Texas  (FTZ  Docket  66-2000,  filed 
11/28/00): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  77559,  12-12-00);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  .^ct  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

\'ow.  Therefore,  the  Board  herebv 
grants  authority  for  subzone  status  at  the 
specialty  chemicals  manufacturini^  •nid 
warehousing  facilities  of  ISP 


Technologies,  Inc.,  located  in  Texas 
City,  Texas  (Subzone  199E),  at  the 
location  described  in  the  application, 
and  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  MOO. 28. 

Signed  at  Washington,  DC,  this  27th  day  of 
September  2001. 

Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
.'\dministration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-26125  Filed  10-16-01:  845  am] 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1190] 

Grant  of  Authority  for  Subzone  Status 
International  Resistive  Company,  Inc.; 
(Electronic  Resistors),  Corpus  Christ!, 
TX 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zf)nps  ,^ct  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  ■  *    *   *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expe'dite 
and  encourage  fore.gn  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  (the  Board) 
to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
Zone  122,  has  made  application  for 
authority  to  establish  special-purpose 
subzone  status  at  the  electronic  resistor 
manufacturing  plant  of  International 
Resistive  Companv,  Inc.,  located  in 
Corpus  Christi ,  Texas  (FTZ  Docket  8- 
2001,  filed  2-6-2001): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (6fi  FR  10010,  2-13-2001);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 


Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

iVovv.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
electronic  resistor  manufacturing  plant 
of  International  Resistive  Company, 
Inc.,  located  in  Corpus  Christi,  Texas 
(Subzone  1220),  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400,28, 

Signed  at  Washington,  DC,  this  25th  day  of 
September  2001, 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  01-26135  Filed  10-16-01;  8:45  am) 

BILUNQ  COOE  3S1»-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  an  Export  Trade 
Certificate  of  Review 

ACTtON:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  35Q6(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  17, 
2001, 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer.  (202)  482- 
3129,  Department  of  Commerce,  Room 
6086, 14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instniment  and  instructions  should  be 
directed  to:  Mary  Michael,  Office  of 
Export  Trading  Company  Affairs, 
Service  Industries  and  Finance,  Room 
1800,14th  Constitution  Ave,  NW, 
Washington,  DC  20230;  phone:  (202) 
482-5131,  and  fax:  (202)  482-1790, 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Title  III  of  the  Export  Trading 
Company  Act  of  1982  (Pub.  L.  No,  97- 
290,  96  Stat.  1233-1247).  requires  the 
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Department  of  Commerce  to  establish  a 
program  to  evaluate  applications  for  an 
Export  Trade  Certificate  of  Review 
(antitrust  preclearance  for  joint  export 
related  activities),  and  with  the 
concurrence  of  the  Department  of 
Justice,  issue  such  certificates  where  the 
requirements  of  the  Act  are  satisfied. 
The  Act  requires  that  Commerce  and 
Justice  conduct  economic  and  legal 
antitrust  analyses  prior  to  the  issuance 
of  a  certificate.  The  collection  of 
information  is  necessary  to  conduct  the 
required  economic  and  legal  antitrust 
analyses.  Without  the  information,  there 
could  be  no  basis  upon  which  a 
certificate  could  be  issued. 

In  the  Department  of  Commerce,  the 
economic  and  legal  analyses  are 
performed  by  the  Office  of  Export 
Trading  Company  Affairs  and  the  Office 
of  the  General  Counsel,  respectively. 
The  Department  of  Justice  analyses  will 
be  conducted  by  its  Antitrust  Division. 
The  purpose  of  such  analyses  is  to  make 
a  determination  as  to  whether  or  not  to 
issue  an  Export  Trade  Certificate  of 
Review. 

A  certificate  provides  its  holder  and 
the  members  named  in  the  certificate  (a) 
immunity  from  government  actions 
under  state  and  Federal  antitrust  laws 
for  the  export  conduct  specified  in  the 
certificate;  (b)  some  protection  from 
ftivolous  private  suits  by  limiting  their 
liability  in  private  actions  from  treble  to 
actual  damages  when  the  challenged 
activities  are  covered  by  an  Export 
Certificate  of  Review.  Title  III  was 
enacted  to  reduce  uncertainty  regarding 
the  application  of  U.S.  antitrust  laws  to 
export  activities — especially  those 
involving  actions  by  domestic 
competitors.  Application  for  an  export 
trade  certificate  of  review  is  voluntary. 

n.  Method  of  Collection 

Form  rTA-4093P  is  sent  by  request  to 
U.S.  firms. 

HI.  Data 

0MB  Number:  0625-0125. 

Form  Number:  ITA^093F. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions  and 
State,  local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  Per  Response:  32 
hours. 

Estimated  Total  Annual  Burden 
Hours:  960. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $344,400  ($260,000  government  and 
$134,400  respondents). 


IV.  Request  for  Comments 

Comments  are  invited  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection, 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  12.  2001. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 

|FR  Doc.  01-26112  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Marketing  Data  Form;  Proposed 
Collection;  Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pubhc  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  he 
submitted  on  or  before  December  17, 
2001. 

ADDRESSES:  Direct  all  written  ccmments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce,  Room 
6086,  14th  &  Constitution  Avenue.  NW 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov  ) 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  he 
directed  to:  John  Klingelhut,  US  A 
Foreign  Commercial  Service.  Export 
Promotion  Services,  Room  2810   14th  k 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  Phone  number:  (202)  482- 
4231.  and  fax  number:  (2021  48/-<)ll5. 


SUPPLEMENTARY  INFORMATION 

I.  .Abstract 

Information  about  U.S.  Exhibition, 
Trade  Mission  and  Matchmaker  Trade 
Delegation  participants  and  their 
products  is  an  absolute  necessity  in 
order  to  publicize  and  promote  their 
participation  in  these  export  promotion 
events  The  Marketing  Data  Form  (MDF) 
provides  information  necessary  to 
produce  export  promotion  brochures 
and  directories,  and  to  arrange,  on 
behalf  of  participants,  appointments 
with  key  prospective  buyers,  agents, 
distributors,  or  government  ofTicials. 
Specific  information  is  also  required 
regarding  participants;  objectives  as  to 
agents,  distributors,  joint  venture  or 
licensing  partners  and  any  special 
requirements  for  these,  e.g.  physical 
facilities,  technical  capabilities, 
financial  strength,  staff,  representation 
of  complementary  lines,  etc. 

II.  Method  of  Data  Collection 

Form  IT.'\-4bhP  is  sent  by  request  to 
US.  firms  .'\pplK.ani  firms  complete  the 
form  and  forward  it  to  the  Department 
nf  Commerce  exhibition  manager 
several  weeks  prior  to  the  event. 

III.  Data 

0MB  Number:  0625-0047. 

Fnrm  Number  FTA^eeP. 

Type  of  Review   Regular  Submission. 

Affected  Public  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
4,000 

Estimated  Time  Per  Response:  45 
minutes. 

Estimated  Total  Annua!  Burden 
Hours  3.000  hours 

Estimated  Tntal  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $135,000.00  ($65,000.00  for 
respondents  and  $70,000  00  for  the 
federal  government; 

IV.  Request  for  Cximments 

Comments  are  invited  on  (a)  whether 

the  proposed  t  ollertion  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  colle<;tion  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
(  ollected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated  October  12,  2001. 
Madeleine  Clayton. 

Departmenial  Paperwork  Clenrance  Officer. 
Office  of  the  Chief  Information  Officer 
(FRDoc,  01-26113  Filed  10-16-01.  8  45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-549-813] 
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Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Recission  of  Administrative  Review  in 
Part:  Canned  Pineapple  Fruit  From 
Thailand 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  April  10.  2001.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminan,- 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  canned 
pineapple  fruit  (CPF)  from  Thailand. 
This  review  covers  ten  producers/ 
exporters  of  the  subject  merchandise. 
The  period  of  review  fPOR)  is  July  1. 
1999.  through  June  30.  2000,  Based  on 
our  analysis  of  comments  received, 
these  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  "Final  Results  of 
Review"  section. 

EFFECTIVE  DATE:  October  17,  2001 

FOfl  FURTHER  INFORMATION  CONTACT: 

David  Lavton  or  Charles  Riggle,  Office  .5, 
Group  II,  AD/CVD  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  IX  20230; 
telephone:  (202)  482-0371  and  (202) 
482-0650,  respectively 

SUPPLEMENTARY  INFOWKIATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Def)artment  regulations  are  references  to 
the  provisions  codified  at  19  CFR  part 
351  (2001). 


Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  duty  order 
on  canned  pineapple  fruit  from 
Thailand:  Vita  Food  Factorv  (1989)  Co., 
Ltd,  (Vita).  Kuiburi  Fruit  Canning 
Company  Limited  (KFC).  Malee 
Sampran  Public  Co..  Ltd.  (Malee);  Siam 
Food  Products  Public  Co,  Ltd.  (SFP). 
The  Thai  Pineapple  Public  Co..  Ltd. 
(TIPCO).  Thai  Pineapple  Canning 
Industry  (TPC).  and  Dole  Food 
Company.  Inc..  Dole  Packaged  Foods 
Company,  and  Dole  Thailand,  Ltd. 
fcollectivelv,  Dole);  and  Siam  Fruit 
Canning  (1988)  Co..  Ltd.  (SIFCO). 

On  September  12.  2000  and 
September  15.  2000  respectively,  in 
response  to  the  Department's 
questionnaire.  Prachuab  Fruit  Canning 
Company  (Praft)  and  Siam  Agro 
Industry  Pineapple  and  Others  Co.,  Ltd. 
(SAICO)  stated  that  they  made  no 
shipments  to  the  United  States  of  the 
subject  merchandise  during  the  POR. 

On  April  10.  2001.  the  Department 
published  the  preliminary  results  of  this 
review.  See  \otice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  Canned 
Pineapple  Fruit  From  Thailand.  66  FR 
1B596  {Preliminary  Results].  Consistent 
with  the  preliminarv  results,  we  are 
rescinding  the  review  with  respect  to 
Praft  and  SAICO.  On  May  14-18  we 
verified  information  provided  by  SIFCO. 
On  July  9  and  16.  2001.  we  received 
ca.se  briefs  and/or  rebuttal  briefs, 
respectively,  from  the  petitioners,'  Dole, 
KFC,  Malee,  SIFCO,  TIPCO  and  Vita.  On 
July  23.  2001  a  public  hearing  was  held. 

Scope  of  Review 

The  product  covered  by  this  review  is 
CPF  CPF  is  defined  as  pineapple 
processed  and/or  prepared  into  various 
product  forms,  including  rings,  pieces, 
chunks,  tidbits,  and  crushed  pineapple, 
that  is  packed  and  cooked  in  metal  cans 
with  either  pineapple  juice  or  sugar 
syrup  added.  CPF  is  currently 
classifiable  under  subheadings 
2008.20  0010  and  2008.20.0090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  HTSUS 
2008  20  0010  covers  CPF  packed  in  a 
sugar-based  syrup;  HTSUS  2008.20.0090 
covers  CPF  packed  without  added  sugar 
(i  e  .  juice-packed).  Although  these 
HTSUS  subheadings  are  provided  for 
convenience  and  for  customs  purposes, 
our  written  description  of  the  scope  is 
dispositive 


Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memorandum)  from  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  October  9,  2001, 
which  is  hereby  adopted  by  this  notice. 

A  list  of  the  issues  whicfi  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  httpJ/ 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Fair  Value  Comparisons 

We  calculated  export  price  and 
normal  value  based  on  the  same 
methodology  used  in  the  preliminary 
results.  We  corrected  clerical  errors  with 
respect  to  Dole,  KFC,  SIFCO  and  Vita. 

Cost  of  Production 

We  calculated  the  cost  of  production 
(COP)  for  the  merchandise  based  on  the 
same  methodology  used  in  the 
preliminary  results,  with  the  exception 
of  SIFCO.  For  SIFCO,  we  calculated  a 
cost  for  juice  used  as  packing  medium 
and  corrected  clerical  input  errors  in  its 
COP  database  that  we  found  at 
verification. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  July  1.  1998,  through  June  30, 
1999: 


Manulacturer/expofter 


'  The  petitioners  in  this  case  are  .Maui  Pineapple 
Company  and  the  International  Longshoreman's 
and  Warehousemen's  Union. 


Siam  Food  Products  Company 
Ltd.  (SFP) 

Do<e  Food  Company,  Inc. 
(Dote)  

The  Thai  Pineapple  Public 
Company,  Ltd.  (TIPCO)  

Kuiburi  Fmit  Canning  Co.  Ltd. 
(KFC) 

Thai  Pineappie  Canning  Indus- 
try (TPC)  

Siam  Fmit  Canning  (1988)  Co 
Ltd.  (SIFCO) 

Vita  Food  Factory  (1989)  Co. 
Ltd.  (Vita)  


Margin 
(percent) 


0.18 
0.49 
4.74 
1.15 
2.33 
2.76 
2.77 
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Manufacturer/exporter 

Margin 
(percent) 

Malee  Sampran  Public  Co., 
Ltd.  (Malee)  

10.45 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above, 
except  where  the  margins  are  zero  or  de 
minimis  no  cash  deposit  will  be 
required,  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  24.64  percent, 
the  all-others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 


presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  is  the  onlv  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return/ 
destruction  or  conversion  to  judicial 
protective  order  of  proprietary- 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
pubhshed  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  October  9,  2001. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  Covered  in  Decision  Memoranduin 

I.  Issues  Specific  to  Dole 
Comment  1:  .^dditional  U.S.  Sales 

Presented  at  Verification 
Comment  2:  Calculation  of  (ieneral  and 

Administrative  Expense  IG&A)  and 

Financial  Exp>ense  Ratios 
Comment  3:  Imputed  (jedit  Eicpensp'; 
Comment  4:  Reseller's  Profit 
Comment  5  Fruit  C>)st  .Mlocatu.in 
Comment  6:  Correction  of  Errors  in 

Database 
Comment  7:  Early  Pa>-ment  Discounts 
Comment  8  Clerical  Error  .Mlegation 

II,  Issue  Specific  to  KFC 

Comment  9;  Clerical  Error  .Mlegation 

III.  Issues  Specific  to  Malee 
Comment  10  Treatment  i.)f  Negative 

Margins 
Comment  1 1 ,  L'se  of  Entr\  Date  to  Establish 
the  Universe  of  Sales  Examined 

IV.  Issues  Specific  to  SIFCO 

Comment  12:  Date  of  Sale  C/intratt  DhIc 

vs,  Invoice  Date 
Comment  13:  .additional  Sales  Found  at 

Verification  and  l'se  of  Facts  .Available 
Comment  14  .Mlocation  of  Separate 

Natural  juice  Packing  Mfdium  Costs 
Comment  15  Correction  of  Errors  in 

Database 

V,  Issues  Specific  to  TIPCO 
Comment  16  Export  Price  (EP)  vs. 

Constructed  Export  Price  (CEP) 
Comment  17  Offset  to  G&A 
Comment  18  Calculation  of  Interest 

Expense  Ratio 

VI,  Issue  Specific  to  Vita 

Comment  19  Clerical  Error  Allegation 

|FR  Doc  01-26124  Filed  10-16-01.  8:45  am] 
BILUNG  COO£  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-122-«38l 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Softwood  Lumber  Products 
From  Canada 

AGENCY:  Import  .administration. 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  Orlober  1"    2001. 
FOR  FURTHER  INFORMATION  CO^rrACT: 
Charles  Riggle  or  Constance  Handley, 
Office  5.  Group  11,  Import 
■Administration,  International  Trade 
Administration.  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V.,  Washington,  DC  20230; 
telephone  (202)  482-0650.  or  (202)  482- 
0631.  respectively 

Postponement  of  Preliminary 
Determination 

The  Department  of  Commerce  (the 
Department)  is  postponing  the  deadline 
for  issuance  of  the  preliminary 
determination  in  the  antidumping  duty 
investigation  of  certain  softwood  lumber 
products  from  Canada  until  October  30, 
2001 

On  April  23,  2001.  the  Department 
initiated  an  antidumping  investigation 
of  certain  softwood  lumber  products 
from  Canada   Sfe  Initiation  of 
Antidumping  Duty  Investigation: 
Certain  Softwood  Lumber  Products  from 
Canada.  66  FR  21328  (April  30,  2001). 
The  notice  stated  that  the  Department 
would  issue  Its  preliminary 
determination  no  later  than  140  days 
after  the  date  of  initiation  (i.e., 
September  10,  2001).  At  the  request  of 
the  petitioner,'  on  July  30,  2001,  the 
Department  postponed  the  date  of 
preliminary  determination  by  two 
weeks,  until  September  24.  2001.  After 
a  second  request  from  the  petitioner,  on 
September  7.  2001,  the  Department 
further  postponed  the  date  of 
preliminary  determination  by  three 
weei^s.  until  October  15,  2001. 

In  accordance  with  section  733(c)  of 
the  Tariff  Act  of  1930,  as  amended,  (the 
Act),  on  October  9,  2001,  the 
Department  concluded  that  this 
investigation  is  extraordinarily 
complicated  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determination  See  October  9,  2001. 
Memorandum  to  Faryar  Shirzad  from 
Bernard  Carreau  Additionally,  the 
Department  feels  that  the  parties  are 
cooperating  in  this  investigation 


'  Coalition  for  Fair  Lumber  Imports  Executive 
Committee. 
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Therefore,  in  accordance  with  section 
733(c)  of  the  Act,  the  Department  is 
postponing  until  October  30,  2001  the 
deadline  for  issuing  this  preliminary 
determination. 

Dated:  October  U,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

AdministTahon 

|FR  Doc.  01-26123  Filed  10-16-01.  8  45  am] 
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CXHAMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

October  11,  2001 

AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA).  I 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  17,  2001 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port ,  cal  1  ( 20  2 ) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov.  . 

SUPPLEMBITARY  INFORMATION: 

Autiiority;  Section  204  of  the  Agncultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854), 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
FederaJ  Register  notice  65  FR  82328. 
published  on  December  28,  2000).  Also 


see  6.5  FR  69910,  published  on 

November  2\.  2000. 

J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements 

Conuniftee  for  the  Implementation  of  Textile 
.■\greements 

October  11,  2001 

Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington,  DC 
20229 
Dear  Commissioner:  This  directive 

amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  15,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Te.xtile  .Agreements  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  lanuan,  1.  2001  and  extends  through 
December  31,  2001 

Effective  on  October  17,  2001 ,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

334  

335 

341  

204,440  dozen. 
189,387  dozen. 
3,378,902  dozen. 

634  

782.688  dozen. 

'  The  limits  have  not  t>een  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  2000 

The  Oimmittee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 
I  Havden  Bovd. 

.■\cting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
!FR  Do<  01-2605P  Filed  10-16-01;  8:45  am) 

BILUNG  COOC  3S10-0R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Bulgaria 

October  U,  2001 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit 

EFFECTIVE  DATE:  October  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  442  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
see  65  FR  66719.  published  on 
November  7,  2000. 

I.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  11,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27.  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bulgaria  and  exp>orted 
during  the  twelve-month  period  which  began 
on  January  1,  2001  and  extends  through 
December  31,  2001. 

Effective  on  October  17,  2001,  you  are 
directed  to  increase  the  current  limit  for 
Category  442  to  18,050  dozen  ',  as  provided 
for  under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing: 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(PR  Doc.  01-26029  Filed  10-16-01;  8:45  am) 

BIUJNQ  CODE  3S10-OR-8 


'  The  limit  has  not  be«n  adjusted  to  account  for 
any  Imports  exported  after  December  31.  2000. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Comminee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2, 10(a), 
that  the  Commodity  Futures  Trading 
Commission's  Technology  Advisory 
Committee  will  conduct  a  public 
meeting  on  Tuesday,  November  27, 
2001.  The  meeting  will  take  place  at  the 
Federal  Reserve  Bank  of  Chicago,  230 
South  LaSalle  Street,  Chicago,  Illinois 
60604-1413.  from  1  to  5  p.m.  The 
purpose  of  the  meeting  is  to  discuss 
technology-related  issues  in  the 
financial  services  and  commodity 
markets. 

The  agenda  will  consist  of  the 
following: 

I.  Introduction 

n.  Subcommittee  Reports: 

A.  Standardization 

B.  Market  Access 

m.  September  11  Disaster: 

A.  Exchange  Response 

B.  Market  Participant  Issues 

C.  Regulatory  Actions 
rV.  Other  Business 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Thomas  J. 
Erickson,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  pubhc 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  The  Technology  Advisory 
Committee,  c/o  Commissioner  Thomas 
J.  Erickson,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  before  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  inform  Commissioner 
Erickson  in  writing  at  the  foregoing 
address  at  least  three  business  days 
before  the  meeting.  Reasonable 
provision  wrill  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

For  further  information  concerning 
this  meeting,  please  contact  Natalie  A. 
Markman  or  William  Penner  at  202- 
418-5060. 

Issued  by  the  Commission  in  Washington, 
DC  on  October  11,  2001. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[PR  Doc.  01-26003  Filed  10-16-01;  8:45  am) 
BtLLMQ  COOC  <3S1-01-M 


CONSUMER  PRODUCT  SAFETY 


Sunshine  Act  Meeting 

TIME  AND  DATE:  10  a.m. ,  Tuesday. 

October  23, 2001. 

location:  Room  420,  East  West  Towers. 

4330  East- West  Highway.  Belhesda. 

Maryland. 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

PURCHASER  IDENTIFICATION  CARD 
PROGRAM  (ANPR):  The  staff  will  bnef  the 
Commission  on  a  staff's 
recommendation  to  issue  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
concerning  a  program  that  would 
require  purchaser  identification  cards 
with  certain  consumer  products. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDmONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East-West 
Highway,  Bethesda,  MD  20207  (301) 
504-0800. 

Dated:  October  12,  2001. 
Todd  A.  Stevenson. 
Acting  Secretary 

[PR  Doc.  01-26275  Filed  10-15-01    12  51 
pm] 
BlLUNG  COOE  •366-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Vol.  66.  No   199. 
Monday,  October  15.  2001.  page  52396 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEFPNG:  10  a.m.,  Tuesday,  October  16. 
2001 

CHANGES  IN  MEETING:  The  Commission 
meeting  regarding  Purchaser 
Identification  Card  Program  (ANPR)  was 
canceled  and  is  rescheduled  for 
Tuesday,  October  23,  2001  at  10  am 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDfTIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretary,  4330  East-West 


Highway,  Bethesda,  MD  2020/ 
504-0800. 


(301) 


Dated:  October  15.  2001. 
Todd  A.  Stevenson, 
Acting  Secretary. 

[PR  Doc.  01-26274  Filed  10-15-01;  12  57 
pm) 
BILUNO  COOC  nS6-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9O0(MX)02) 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Solicitation  Mailing  List  Application 
(SF  129) 

AGENCIES:  Department  of  Defense  (DCX)), 
General  Services  AdmmisUation  (GSA), 
and  National  .Aeronautics  and  Space 

.Administration  (N.A.S.A) 

ACTION:  Notice  of  request  for  pubiic 
comments  regarding  an  extension  to  an 
exisUng  OMB  clearance  (9000-0002). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  .Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (F.AR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Solic:itatK)n  Mailing  List 
Application  (SF  129)   A  request  for 
comments  was  published  at  b6  FR 
45016.  on  August  27,  2001   No 
comments  were  received 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessarv  for  the  proper 
performance  of  functions  of  the  F.AR, 
and  whether  it  will  have  practK,ai 
utility,  whether  our  estimate  of  the 
public  burden  of  this  rolle<-:tion  of 
information  is  accurate,  and  based  on 
valid  assumptions  an(i  methodology. 
wavs  to  enhance  the  qualify,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  ways  in  whicJi  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  ttHihnoiogy 
DATES:  Submit  comments  nn  or  tn^fnre 
November  Ih,  2001 
ADDRESSES:  Submit  (  oninimts, 
including  suggestions  for  reducing  this 
burden  to  FAR  [>sk  Officer.  OMB 
Room  10102,  NEOB,  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration.  F.AR 
Secretariat  (MVT),  1800  F  Street.  \W, 
Room  4035.  Washington.  VK   2040.^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  I'olicy 
Division.  GSA  (202)  501-r.58. 
SUPPLEMENTARY  INFORMATION: 
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A.  Purpose 

The  Standard  Form  129.  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  agencies  as  an  application  form 
for  prospective  contractors  to  provide 
information  needed  to  establish  and 
maintain  a  list  of  firms  interested  in 
selling  to  the  Government.  The 
information  is  used  to  establish  lists  of 
firms  to  be  sohcited  when  the  products 
or  services  they  provide  are  needed  by 
the  Government.  i 

B.  Annual  Reporting  Burden 

Respondents:  200,000. 
Responses  Per  Respondent:  4. 
Total  Responses:  800,000. 
Hours  Per  Response:  .58. 
Total  Burden  Hours:  464,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (M\T). 
Room  4035,  Washington,  DC  20405. 
telephone  (202)  501-4755.  Please  cite 
0MB  Control  No.  9000-0002. 
Solicitation  Mailing  List  Application 
(SF  129),  in  all  correspondence. 

Dated:  October  11.  2001.  | 

AJ  M«tera. 

Director.  Acquisition  Policy  Division 

[FR  Doc.  01-26010  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION  I 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-001 8]        | 

Federal  Acquisition  Regulation; 
Submission  for  0MB  Review; 
Certification  of  Independent  Price 
Determination  and  Parent  Company 
and  Identifying  Data 

AOENQES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
0MB  clearance  (9000-0018). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (F.\R) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 


concerning  certification  of  independent 
price  dt'termination  and  parent 
companv  and  identifying  data.  A 
request  for  public  comments  was 
published  at  6fi  FR  45015,August  27, 
2001  .No  comments  were  received. 
Public  comments  are  particularly 
invited  on   Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  F.AR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
November  16,  2001 

ADDRESSES:  Submit  comments  regarding 
this  burden  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
FAR  Desk  Officer.  0MB,  Room  10102. 
NEOB,  Washington,  DC  20503.  and  a 
copy  to  the  General  Services 
.Administration,  F.\R  Secretariat  (MVP). 
1800  F  Street.  NW..  Room  4035. 
Washington.  DC  20405, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano.  .Acquisition  Policy 
Division.  GSA  (202)  501-1758. 

SUPPLEMEMTARY  INFORMATION: 

A.  Purpose 

Agencies  are  required  to  report  under 

41  use.  252(d)  and  10  U.S.C.  2305(d) 
suspected  violations  of  the  antitrust 
laws  (e.g..  collusive  bidding,  identical 
bids,  uniform  estimating  systems,  etc.) 
to  the  Attorney  General. 

As  a  first  step  in  assuring  that 
Government  contracts  are  not  awarded 
to  firms  violating  such  laws,  offerors  on 
Government  contracts  must  complete 
the  certificate  of  independent  price 
determination  .\n  offer  will  not  be 
considered  for  award  where  the 
certificate  has  been  deleted  or  modified. 
Deletions  or  modifications  of  the 
certificate  and  suspected  false 
certificates  are  reported  to  the  Attorney 
General 

B.  Annual  Reporting  Burden 

Respondfnt^  h4.250 
Responses  Ptr  Respondent:  20. 
Total  Responses:  1,285.000. 
Hours  Per  Response:  01. 
Total  Burden  hours:  12.850. 


Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
Room  4035,  1800  F  Street.  Washington, 
DC  20405.  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0018. 
Certification  of  Independent  Price 
Determination  and  Parent  Company  and 
Identifying  Data,  in  all  correspondence. 

Dated:  October  11,  2001. 
A!  Matera, 

Director.  Acquisition  Policy  Division. 

[FR  Doc.  01-26011  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0028] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Termination  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0028). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  termination  requirements.  A 
request  for  public  comments  was 
published  at  66  FR  45016.  August  27, 
2001.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology 


Federal  Register/Vol.  66.  No.  201 /Wednesday.  October  17,  2001 /Notices 


52749 


DATES:  Submit  comments  on  or  before 
November  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division.  GSA,  (202)  501-3755. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  0MB, 
Room  10102.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Contracting  officers  terminate 
contracts,  for  default  or  convenience, 
only  when  it  is  in  the  best  interest  of  the 
Government  to  do  so.  After  receipt  of 
the  notice  of  termination,  contractors 
are  required  to  terminate  subcontracts, 
advise  the  contracting  officer  of  any 
special  circumstances,  submit  any 
requests  for  an  equitable  adjustment, 
submit  a  settlement  proposal,  and  take 
other  action  as  directed.  Records 
regarding  the  terminated  contract  must 
be  maintained  for  3  years. 

The  information  submitted  or  retained 
in  coimection  with  contract  termination 
is  used  to  reach  an  equitable  settlement 
with  firms  and  to  protect  the  interests  of 
the  Government  and  the  terminated 
contractor. 

B.  Annual  Reporting  Burden 

Respondents:  2,920. 

Responses  Per  Respondent:  1. 

Total  Responses:  2,920. 

Hours  Per  Response:  3. 

Total  Burden  Hours:  8,760. 

Total  Recordkeeping  Hours:  2,920. 

Obtaining  Copies  Of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-0028,  Termination  Requirements, 
in  all  correspondence. 

Dated:  October  11.  2001. 
Al  Matera, 

Director,  Acquisition  Policy  Division 

[PR  Doc.  01-26012  Filed  10-16-01;  8:45  am] 

BILUNQ  CODE  a82»-EP-f> 


DEPARTMENT  OF  ENERGY 

Nuclear  Energy  Research  Advisory 
Committee 

agency:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUIMMARY:  This  notice  announces  a 
meeting  of  the  Nuclear  Energy  Research 
Advisory  Committee.  The  Federal 
Advisor)-  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat,  770),  requires  that 
pubhc  notice  of  the  meetings  be 
announced  in  the  Federal  Register 
dates:  Monday  November  5,  2001.  10 
am  to  5:30  pm  and  Tuesday,  November 
6,  2001,  9  am  to  12:30  pm. 
addresses:  DoubleTree  Hotel,  .'^00 
Army  Navy  Drive, Arlington,  VA  22202 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Norton  Haberman,  Designated  Federal 
Officer,  Nuclear  Energy  Research 
Advisory  Committee,  U.S.  Department 
of  Energy,  NE-1,  1000  Independence 
Avenue,  SW..  Washington  DC  20585. 
Telephone  Number  202-586-0136,  E- 
mail:  Norton.Haberman@hq.doe.gov 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  to  the 
Director  of  the  Office  of  Nuclear  Energy, 
Science  and  Technology  (NE)  of  the 
Department  of  Energy  on  the  many 
complex  planning,  scientific  and 
technical  issues  that  arise  in  the 
development  and  implementation  of  the 
Nuclear  Energy  research  program 

Tentative  Agenda 

Monday  November  5,  2001 
Welcome  remarks, Status  of  Nuclear 
Energy's  FY  2002  Budget. 
Discussion  of  National  Energy 
Pohcy,  Report  of  Subcommittee  on 
Generation  IV  Technology 
Planning,  Report  of  Operating  Plant 
Subcommittee 
Tuesday,  November  6,  2001 
Space  Fission  Reactor  Technology. 
Report  of  Long-term  Planning 
Subcommittee,  Public  comment 
period. 
Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public  on  a 
first-come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Norton  Haberman  at  the  address 
or  telephone  listed  above.  Requests  to 
make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room.  lE-190,  Forresta! 


Building.  1000  Independence  Avenue, 
SW  ,  Washington.  DC,  between  9  a.m. 
and  4  pm  .  .Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  Octot)er  12, 

2001 

Rachel  M  Samuel. 

Deputy  Advisory  Committee  Management 

Officer 

iFRDoc  01-260--}  Filed  10-16-01;  8:45  am] 

BILUNG  CXX>e  MW-01-P 


DEPARTMENT  OF  DEFENSE 

National  Imagery  and  Mapping 
Agency;  Privacy  Act  of  1974;  System 
of  Records 

AGENCY:  National  Imagery  and  Mapping 
.Agency,  DoD. 

ACTION:  Notice  to  amend  systems  of 
records 

summary:  The  National  Imagery  and 
Mapping  .Agency  (NI.M.A)  is  proposing 
to  delete  one  and  amend  one  system  of 
records  notice  in  the  NIMA  inventory  of 
record  svstems  subject  to  the  Pnvacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended 

DATES:  This  proposed  ai  tion  will  be 
effective  without  further  notn  e  on 
November  16.  2001  unless  comments 
are  received  which  result  in  a  contrary 
determination 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Creneial  Counsel   National 
Imager)-  and  Mapping  .Agencv  .Mail 
Stop  D-10.  4600  Sangamore  Road, 
Bethesda,  MD  20R16-snn,^ 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Tom  Willess,  .Associate  General 
Counsel,  at  (301)  227-2953. 

SUPPLEMENTARY  INFORMATION:  The 

National  Imagery  and  Mapping  Agency 
svstems  of  records  notices  subject  to  the 
Pnvacy  -Act  of  1974,  (5  U  S.C  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  abo\e 

The  specihc  changes  to  the  record 
svstem  being  amended  are  set  forth 
below  followed  bv  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  svstem 
report. 
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Dated:  October  11.  2001.  | 

L.M.  Byniun, 

Alternate  OSD  Federal  Begister  Liaison 
Officer.  Department  of  Defense. 


Detetion 
B0901-08 


SYSTEM  NAME: 

Civilian  Employee  Drug  Abuse 
Testing  Program  Records  (lulv  13,  1995. 
60  FR  36124]. 

REASON:  ' 

NIMA  now  maintains  these  records 
under  the  0PM  Government-wide 
Privacy  Act  systems  of  records  notices. 

Amendment 

81202-17 

SYSTEM  NAME: 

Contracting  Officer  Designation  Files 
(Februar>'  22,  1993.  58  FR  10189). 

CHANGES: 

***** 

Authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations." 


STOAAQE: 

Delete  "and/or  Kardex  book"  from 
entry.  , 

retrievabiuty: 

Delete  entry  and  replace  with 
"Information  is  retrieved  by  name  of 
contracting  officer."  . 

SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 
The  database  can  only  be  accessed  via 
a  correct  user  ID  and  password," 
***** 

RECORD  SOURCE  CATEGORIES:      ' 

Delete  entry  and  replace  with 
"Certificate  of  Appointment  and 
background  information  on  education, 
training,  experience.  Standard  Form 
1402,  and  specific  information  on 
procurement  authorities  delegated." 


B1202-17 
SYSTEM  NAME: 

Contracting  Officer  Designation  Files 

SYSTEM  LOCATION: 

NIMA  Contracting  Officers  are  located 
at  NIMA  Headquarters  in  Bethesda,  MD; 
Reston,  VA;  Washington  Navy  Yard. 
Washington.  DC;  and  NIMA  St.  Louis, 
MO.  Official  mailing  addresses  are 


published  as  an  appendix  to  NIMA's 

compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employee  designated  Contracting 
Officer  and  Contracting  Officer 
Representative. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  reflecting  the  designation 
and  rescission  of  Contracting  Officers 
and  Contracting  Officers  representative 
which  includes  the  specific 
procurement  authorities  delegated. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301.  Departmental 
Regulations;  Federal  Acquisition 
Regulations  (48  CFR,  Chapter  1); 
Defense  Acquisition  Regulations 
Supplement  (48  CFR  Ch.  2);  NIMA 
Instruction  for  Acquisition,  Program 
Development  and  Approval;  NIMA 
Instruction  5100. 1R3 

PURPOSE(S): 

To  maintain  documents  showing 
individual  designated  as  Contracting 
Officers;  to  include  data  reflecting 
limitations,  restrictions  on  authority, 
and  background  information  for  use  in 
other  contracts. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S,C,  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DMA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders  and  on 
electronic  medium. 

RETRIEVABILJTY: 

Information  is  retrieved  by  name  of 
contracting  officer. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 
The  database  can  only  be  accessed  via 
a  correct  user  ID  and  password. 

RETENTION  AND  DISPOSAL: 

Records  are  temporary.  NIMA 
destroys  these  records  upon  the  transfer. 


reassignment  or  termination  of  the 
contracting  officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Procurement  Technician,  National 
Imagery  Mapping  Agency,  PCP  (D-15), 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
National  Imagery  and  Mapping  Agency, 
4600  Sangamore  Road,  GC  (DlO). 
Bethesda,  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  National 
Imagery  Mapping  Agency,  GC  (D-10), 
4600  Sangamore  Road,  Bethesda,  MD 
20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Certificate  of  Appointment  and 
background  information  on  education, 
training,  experience,  Standard  Form 
1402,  and  specific  information  on 
procurement  authorities  delegated. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 

[FR  Doc.  01-26070  Filed  10-16-01;  8:45  am) 

BILUNG  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Privacy  Act  of 
1974;  System  of  Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  The  Department  of  the  Army 
is  proposing  to  delete  three  notices,  and 
amend  one  system  of  records  notice  in 
its  existing  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C,  552a),  as  amended. 
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DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
November  16.  2001  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDI>-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacv 
Act  of  1974,  (5  U.S. C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  ahered  system 
report. 

Dated:  October  11,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 

Deletions 
A0037-103e  SAFM 

SYSTEM  NAME: 

Disbursing  Officer  Establishment  and 
Appointment  Files  (February  22,  1993, 
58  FR  10002). 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS).  See  DFAS 
Privacy  Act  system  of  records  notice 
T1300,  entitled  'Disbursing  Office 
Establishment  and  Appointment  Files' 
(August  30,  2000,  65  FR  52715). 

A0037-107b  SAFM 

system  name: 

Travel  Payment  System  (February  22, 
1993.  58  FR  10002).' 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS).  See  DFAS 
Privacy  Act  system  of  records  notice 
T7333.  entitled  Travel  Payment  System' 
(August  22.  2000.  65  FR  50973). 


A0215-1b  SAFM 

SYSTEM  name: 

Non-appropriated  Fund  Accounts 
Receivable  Svstem  {February  22.  1993, 
58  FR  10002) 

reason: 

Non-appropriuted  Fund  .Accounts 
Receivable  Svstem  (Febniarv  22,  1993. 
58  FR  10002). 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS)  See  DF.AS 
privacy  Act  system  of  records  notice 
T7290,  entitled  'Non-appropnated  Fund 
Accounts  Receivable  System'  (December 
1,  2000,65  FR75247.J' 

Amendment 

A021S  CFSC 
system  NAME: 

General  Morale.  Welfare,  Recreation 
and  Entertainment  Records  (September 
4,  2001,  66  FR  46266), 

CHANGES: 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  'DoD  Instruction 
1015.10,  Program  for  Militan  Morale 
Welfare,  and  Recreation  (MWRJ  . 


A0215  CFSC 

SYSTEM  NAME: 

General  Morale,  Welfare,  Recreation 
and  Entertainment  Records. 

SYSTEM  LOCATtON: 

Major  Army  commands,  field 
operating  agencies,  installations  and 
activities.  Army-wide,  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  systems  of 
records  notices. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel,  their  families, 
other  members  of  the  military 
community,  certain  DoD  civilian 
employees  and  their  families  overseas, 
certain  military  personnel  of  foreign 
nations  and  their  families,  personnel 
authorized  to  use  Army-sponsored 
Morale,  Welfare,  Recreation  (MWR) 
services,  youth  services,  athletic  and 
recreational  services.  Armed  Fon;es 
Recreation  Centers,  Army  recreation 
machines,  and/or  to  participate  in 
M\VR-type  activities,  to  include  bmgo 
games;  professional  entertainment 
groups  recognized  by  the  Armed  Forces 
Entertainment;  Army  athletic  team 
members;  ticket  holders  of  athletic 
events;  units  of  national  youth  groups 
such  as  Bov  Scouts.  Girl  Scouts,  and  4- 
H  Clubs. 


CATEGORIES  Of  RECORDS  IN  THE  SrSTEM: 

Name,  address,  and  other  pertinent 
information  of  members,  participants, 
patrons,  and  other  authorized  users. 
Other  ancillary  information  such  as 
travel  vouchers,  security  check  results 
and  orders  will  be  kept  in  the  system. 
Bingo,  pay-out  control  sheet  indicating 
individual  name,  grade.  Social  Security 
Number,  duty  station,  dates  and  amount 
of  bingo  winnings  paid,  and  Internal 
Revenue  Forms  W2-G  and  5754. 
(Gambling  Winnings  and  Statement  by 
Person(s)  Receiving  Gambling 
Winnings,  respectively). 

AUTHORITY  FOR  MAINTENANCE  OF  the  SYSTEM: 

10  i    ,^  (    3013,  Secretary  of  the  Army; 
26  use,  f)041,  Information  at  Source; 
Army  Regulation  215-1,  Morale 
Welfare,  and  Recreation  Activities  and 
Non-appropriated  Fund 
Instrumentalities;  DoD  Directive  1015.2. 
Military  Murale,  Welfare  and  Recreation 
(MWR)'.  DoD  Instruction  1015.10. 
Program  for  Military  Morale,  Welfare, 
and  Recreation  (MWR);  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  .iriminister  programs  devoted  to 
the  mental  and  physical  well-being  of 
.•\rmy  personnel  and  other  authorized 
users  to  document  the  approval  and 
conduct  of  specific  contests,  shows, 
entertainment  programs,  <;porl'; 
a(.:tivities/competitions,  anc  nther 
MWR-type  activities  and  events 
sponsored  or  sanctioned  b\  the  Army. 

Information  will  t»e  used  to  market 
and  promote  similar  MW'R  type 
activities  conducted  h\  otii'^r  DnD 
organizations 

To  provide  a  n;eans  of  paying, 
recording,  accountmg,  reporting,  and 
controlling  expenditures  and 
merchandise  inventories  associated 
with  bin^jo  )james 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  the 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

hi  addition  l(,i  those  tlisuobures 
generally  perinitteo  under  5  U.S.C. 
552a(b)  of  ttic  Fr:\  ai  \  ,\(,t,  these  records 
or  information  i  ui.;,!;,i(  d  therein  may 
specifically  be  (iisi  losed  i','s)dethe 
DoD  as  a  routine  use  pursaaat  to  5 
use.  552a(b)(3)  as  follows: 

To  the  Internal  Revenue  Service  to 
report  all  monies  and  items  of 
merchandise  paid  to  winners  of  games 
whose  onetime  winnings  are  Si, 200  or 
more 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  .ipply  to  this  system. 
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POUCIES  AND  PRACTICES  FOB  STOflINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE:  I  • 

Paper  records  in  file  folders,  cards, 
magnetic  tapes,  discs,  computer 
printouts,  and  electronic  storage  media. 

RETRIEVABILITY:  ' 

By  name  and  Social  Security  Number 

safeguards:  I 

Records  are  kept  in  buildings  secured 
during  non-duty  hours  and  accessed  by 
only  designated  persons  having  official 
need  therefor.  i 

RETENTION  AND  DISPOSAL: 

Bingo  records  are  maintained  on-site 
for  four  years  and  then  shipped  to  a 
Federal  Records  Center  for  storage  for  an 
additional  three  years.  After  seven 
years,  records  are  destroyed.  All  other 
documents  are  destroyed  after  2  years, 
unless  required  for  current  operation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander.  U.S.  Army  Community 
and  Family  Support  Center,  4700  King 
Street.  Alexandria,  VA  22302^414. 

MOTFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director 
of  Community  Activities  at  the 
installation  or  activity  where  assigned. 

Individuals  must  provide  name,  rank, 
Social  Security  Number,  proof  of 
identification,  and  any  other  pertinent 
information  necessary. 

RECORD  ACCESS  PROCEDURES:      I 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director  of  Community 
Activities  at  the  installation  or  activity 
where  assigned. 

Individuals  must  provide  name,  rank, 
Social  Security  Number,  proof  of 
identification,  and  any  other  pertinent 
information  necessary. 

C0NTEST1NQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  or  group 
receiving  the  service  and  bingo  pay-out 
control  sheets. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  D'x    ni-26()7i  Filed  10-16-01:  8:45  am] 

BILLING  CODE  5001-08-P 


UNIFORMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SCIENCES 

Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Uniformed  Services  University  of  the 

Health  Sciences 

TIME  AND  DATE:  8  a.m.  to  4  p.m., 

November  14,  2001, 

PLACE:  United  States  Naval  Academy, 

Rickover  Hall,  Room  301.  Annapolis. 

MD  21402. 

STATUS:  Open — under  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)), 
MATTERS  TO  BE  CONSIDERED; 

8  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — August  14, 
2001 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 
Nursing 

(81  Comments — Chairman,  Board  of 

Regents 
(9)  New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  .Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 

Dated:  October  12,  2001. 
Linda  Bynum. 

OSD  Ftidfnil  Register  Liaison  Officer, 

Department  nf  Defense. 

IFR  Doc  01-26235  Filed  10-15-01;  11:21 
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DEPARTMENT  OF  ENERGY 

Record  of  Decision:  Savannah  River 
Site  Salt  Processing  Alternatives 

agency:  Department  of  Energy  (DOE). 
ACTION:  Record  of  Decision. 

summary:  The  Savannah  River  Site  Salt 
Processing  Alternatives  Supplemental 
Environmental  Impact  Statement  (Salt 
Processing  SEIS.  DOE/EIS-0082-S2) 
c:onsidered  alternatives  for  separating 
the  high-activity  fraction  from  the  low- 
activitv  fraction  of  the  high-level 
radioactive  salt  waste  now  stored  in 
underground  tanks  at  the  Savannah 
River  Site  (SRS)  near  Aiken,  South 
Carolina   Based  on  the  analysis  in  the 


SEIS  and  the  results  of  laboratory  scale 
research  and  development  and 
independent  reviews,  DOE  determined 
that  any  of  the  alternatives  evaluated 
could  be  implemented  with  only  small 
and  acceptable  environmental  impacts. 
DOE  has  decided  to  implement  Caustic 
Side  Solvent  Extraction  for  separation  of 
radioactive  cesium  from  SRS  salt  wastes 
because  the  solvent  extraction  process  is 
robust  and  efficient,  and  DOE  has 
experience  wdth  similar  solvent 
extraction  processes  such  as  PUREX 
(Plutonium — Uranium  Extraction). 

Initial  implementation  of  the  Caustic 
Side  Solvent  Extraction  technology  will 
consist  of  designing,  constructing,  and 
operating  a  facility  in  S-Area.  DOE  will 
evaluate  the  processing  capacity  needed 
based  on  high-level  waste  system 
requirements  (including,  but  not  limited 
to,  waste  removal  capabilities, 
optimization  of  salt-sludge  blending  for 
Defense  Waste  Processing  Facility 
operations,  and  saltstone  system 
modifications  or  upgrades),  projected 
throughput,  and  conceptual  design  data. 
Based  on  these  evaluations.  DOE  may 
elect  to  build  a  facility  or  facilities  to 
carry  out  the  Caustic  Side  Solvent 
Extraction  process  that  could 
accommodate  pilot  program  and 
production  objectives,  but  would  not 
exceed  the  size  or  processing  capacity 
evaluated  in  the  Salt  Processing  SEIS. 

In  parallel.  DOE  will  evaluate 
implementation  of  any  of  the  other  salt 
processing  alternatives  for  specific 
waste  portions  for  which  processing 
could  be  accelerated  or  that  could  not  be 
processed  in  the  Caustic  Side  Solvent 
Extraction  facility.  These  evaluations 
and  potential  operations  would  be 
undertaken  to  maintain  operational 
capacity  and  flexibility  in  the  HLW 
system,  and  to  meet  commitments  for 
closure  of  high-level  waste  tanks. 
ADDRESSES:  Copies  of  the  Salt 
Processing  SEIS  and  this  Record  of 
Decision  may  be  obtained  by  calling  a 
toll  free  number  (800-881-7292),  by 
sending  an  e-mail  request  to 
nepa@srs.gov  or  by  mailing  a  request  to: 
Andrew  Grainger,  National 
Environmental  PoHcy  Act  (NEPA) 
Compliance  Officer,  Savannah  River 
Operations  Office,  Department  of 
Energy,  Building  742A,  Room  185, 
Aiken,  SC  29808.  The  SRS  Salt 
Processing  Alternatives  SEIS  (including 
the  38-page  Summary)  is  available  on 
the  Department  of  Energy  NEPA  Web 
site,  tis, eh. doe.gov/nepa/docs/docs, htm. 
This  Record  of  Decision  also  will  be 
available  at  the  above  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  SRS  Salt 
Processing  program  can  be  submitted  by 
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calling  800-881-7292,  mailing  them  to 
Mr.  Andrew  Grainger  at  the  above 
address,  or  sending  them  electronically 
to  the  Savannah  River  Operations  Office 
e-mail  address,  nepa@srs.gov. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
PoUcy  and  Compliance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  202-586-^600 
or  leave  a  message  at  800-472-2756. 
SUPPLEMErfTARY  INFORMATION: 

Background 

Nuclear  materials  production 
operations  at  the  SRS  resulted  in  the 
generation  of  large  quantities  of  high- 
level  radioactive  waste  (HLW),  which  is 
stored  onsite  in  large  underground 
tanks.  SRS  HLW  was  generated  as  an 
acidic  solution  and  was  chemically 
converted  to  an  alkaline  solution  for 
storage.  In  its  alkaline  form  it  consists 
of  two  components,  soluble  salt  and 
insoluble  sludge.  Both  components 
contain  highly  radioactive  residues  from 
nuclear  materials  production. 
Radionuclides  found  in  the  sludge 
component  include  fission  products 
(such  as  strontium-90)  and  long-lived 
actinides  (such  as  uranium  and 
plutonium).  Radionuclides  found  in  the 
soluble  salt  component  include  isotopes 
of  cesium  and  technetium,  as  well  as 
some  strontium  and  actinides.  DOE  has 
been  operating  the  Defense  Waste 
Processing  Facility  (DWPF)  since  1996 
to  vitrify  (convert  to  glass)  the  sludge 
component  of  HLW  to  a  stable  form 
suitable  for  disposal  in  a  geologic 
repository. 

DOE  continues  to  manage  the  salt 
component  within  the  HLW  tank 
system.  Dewatering  the  salt  solution  by 
evaporation,  a  process  that  conserves 
tank  space,  converts  the  salt  solution  to 
a  solid  saltcake  and  a  concentrated  salt 
supernatant.  In  order  to  process  the  salt 
component  using  any  action  alternative 
described  in  the  Salt  Processing  SEIS, 
DOE  must  first  convert  the  saltcake  back 
to  salt  solution.  Solid  saltcake  would  be 
dissolved  by  adding  water  and 
combined  with  salt  supernatant  to  form 
a  salt  solution.  The  highly  radioactive 
constituents  would  be  separated  from 
the  salt  solution  and  vitrified  in  DWPF. 
The  remaining  low-activity  constituents, 
consisting  mostly  of  non-radioactive 
salts,  would  be  stabilized  with  grout  (a 
cement-like  mixture)  to  create  a 
saltstone  waste  form  for  disposal  at  the 
SRS  as  low-level  radioactive  waste. 

DOE  evaluated  the  potential 
environmental  impacts  of  constructing 
and  operating  DWPF  in  a  1982  EIS 
(DOE/EIS-0082).  In  1994  DOE 


published  a  SEIS  (DOE/EIS-0082-S) 
evaluating  changes  in  the  HLW  process 
proposed  after  the  1982  EIS  was  issued 
The  Record  of  Decision  (60  FR  18589. 
April  12,  1995)  announced  that  DOE 
would  complete  the  construction  and 
startup  testing  of  DWPF  using  the  In- 
Tank  Precipitation  (ITP)  process  to 
separate  the  high-activity  fraction  from 
the  salt  solution. 

DOE  designed  the  FTP  process  to  be 
carried  out  primarily  in  one  of  the 
underground  HLW  storage  tanks.  Under 
the  FTP  process  an  inorganic  sorbent, 
monosodium  titanate,  would  have 
removed  actinides  and  radioactive 
strontium  from  the  salt  solution  and  an 
organic  reagent,  sodium 
tetraphenylborate,  would  have 
precipitated  radioactive  cesium  from  the 
salt  solution.  The  ITP  process  included 
washing  and  filtration  steps  to  separate 
the  resulting  solids  and  residual  sludge 
for  vitrification  in  DWPF.  However, 
tetraphenylborate  is  subject  to  catalytic 
and  radiolytic  decomposition  that 
returns  cesium  to  the  salt  solution  and 
generates  benzene,  which  is  a  toxic, 
flammable,  and  potentially  explosive 
organic  substance  that  must  be  safelv 
controlled.  The  ITP  process  was 
designed  to  accommodate  some 
tetraphenylborate  decomposition  and  to 
limit  benzene  accumulation  To  achieve 
the  objectives  of  the  ITP  process, 
however,  the  decomposition  of 
tetraphenylborate  must  be  limited  to 
minimize  (1)  the  amount  of  precipitated 
cesium  that  is  redissolved  in  the  salt 
solution  and  (2)  the  amount  of  benzene 
generated.  Startup  testing  of  the  ITP 
facility  in  1995  generated  benzene  in 
much  greater  quantities  than  had  been 
anticipated  based  on  calculations  and 
laboratory  experiments,  and  ITP  startup 
operations  were  suspended  in  order  to 
develop  a  better  understanding  of  the 
ITP  process  chemistry. 

In  August  1996,  the  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB). 
chartered  by  Congress  to  independently 
review  operations  at  DOE  nuclear 
defense  facilities  and  to  make 
recommendations  necessar\'  to  protect 
pubhc  health  and  safety,  recommended 
that  planned  large-scale  testing  of  the 
FTP  process  not  proceed  further  until 
DOE  had  a  better  understanding  of  how 
benzene  was  generated  and  released 
during  the  precipitation  process.  In 
response  to  the  DNFSB 
recommendation,  DOE  initiated  an 
extensive  chemistry  program  to  better 
understand  the  process  of  benzene 
generation  and  release.  In  January  1998. 
DOE  determined  that  ITP.  as  designed. 
could  not  meet  production  goals  and 
safety  requirements,  because  the 
separation  of  radionuclides  from  HLW 


salt  solution  could  not  t>e  achieved 
without  excessive  tetraphenylborate 
decomposition  and  benzene  generation. 
DOE  must  therefore  select  an  alternative 
technology  for  HLW  salt  processing 

Alternative  Technology  Evaluation 

Westmghouse  Savannah  River 
Company  (WSRC).  the  SRS  operating 
contractor  evaluated  a  list  of  over  140 
potential  salt  treatment  technologies  to 
replace  the  ITP  process  and  in  October 

1998  recommended  four  technologies 
for  further  consideration;  Small  Tank 
Tetraphenylborate  Precipitation  (Small 
Tank),  Crystalline  Silicotitanate  Ion 
Exchange  (Ion  Exchange),  Caustic  Side 
Solvent  Extraction  (Solvent  Extraction), 
and  Direct  Disposal  in  Grout  (Direct 
Disposal)  DOE  decided  in  early  1999  to 
pursue  three  of  the  four  candidate 
alternatives  for  replacement  of  the  FTP 
process,  dropping  Solvent  Extraction 
because  it  was  considered  technically 
immature  for  the  salt  waste  at  that  time. 

In  addition  to  engineering  and 
research  and  development  efforts, 
reviews  by  the  National  Academy  of 
Sciences  have  plaved  an  important  role 
in  reviewing  DOE  s  technology  selection 
process.  In  June  1999  the  Under 
Secretan.  of  Energ\  requested  that  the 
National  .^cademv  of  Sciences — 
National  Research  Council  provide  an 
independent  technical  review  of 
alternatives  for  processing  the  HLW  salt 
at  the  SRS  In  response  to  the  request, 
the  Council  appointed  a  "Committee  on 
Cesium  Processing  -■Mtematives  for 
High-Level  Waste  at  the  Savannah  River 
Site."  which  conducted  a  review  and 
provided  an  interim  report  in  October 

1999  and  a  final  report  in  August  2000. 
Based  on  that  report's  recommendation 
and  new  resean  h  and  development 
results  from  independent  work  at  Oak 
Ridge  National  Laborator)',  EXDE 
restored  Solvent  Extraction  to  the  list  of 
potential  alternatives  In  connection 
with  the  August  2000  report,  DOE  asked 
the  Council  to  provide  a  follow-on 
assessment,  and  the  Council  appointed 

a    Committee  on  Radionucfide 
Separation  Processes  for  High-Level 
Waste  at  the  Savannah  River  Site"  in 
October  2000  to  review  DOE's 
evaluation  of  potential  technologies  for 
separating  radionuclides  from  soluble 
high-level  radioactive  waste  at  the  SRS. 
This  second  committee  conducted  its 
review  and  provided  an  interim  report 
in  March  2001  and  a  Final  Report  in 
June  2001  The  report  concluded  that 
Caustir;  Side  Solvent  Extraction 
technology  presents  the  least  technical 
uncertainties  of  any  of  the  three  cesium 
separation  alternatives. 
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Alternatives  Considered  I 

The  Salt  Processing  SEIS  describes 

the  environmental  impacts  of  the  four 
salt  processing  technology  alternatives 
that  were  evaluated  through  engineering 
and  research  and  development  efforts 
and  independent  technical  reviews  The 
four  salt  processing  technology 
alternatives  considered  in  the  Salt 
Processing  SEIS  were  Small  Tank.  Ion 
Exchange.  Solvent  Extraction,  and 
Direct  Disposal.  The  analysis  in  the  Salt 
Processing  EIS  is  based  on  pre- 
conceptual  engineering  designs  of  the 
facilities  and  emissions  estimates 
generated  from  knowledge  of  chemical 
processes  and  engineering  controls  that 
would  be  applied.  The  Salt  Processing 
SEIS  also  analyzed  a  No  .\ction 
alternative  (i.e..  a  continuation  of 
current  HLW  management  activities) 
The  four  salt  processing  technology 
alternatives  considered  in  the  Salt 
Processing  SEIS  share  some  common 
features.  Each  alternative  includes 
initial  separation  of  low-concentration 
soluble  radioactive  strontium  and 
actinides  (including  plutonium)  by 
sorption,  followed  by  filtration.  The 
essential  difference  among  the 
alternatives  is  the  technology  for 
removal  of  the  relatively  high 
concentrations  of  radioactive  cesium. 
Except  for  the  Direct  Disposal 
alternative,  in  which  cesium  would  not 
be  removed  but  would  remain  in  the 
fraction  immobilized  as  saltstone  for 
disposal  at  the  SRS.  the  final  waste 
forms  are  similar  for  each  of  the  aclion 
alternatives.  For  these  action 
alternatives  the  cesium  is  extracted  from 
the  salt  solution  and  incorporated  into 
a  vitrified  waste  form  for  eventual 
repository  disposal,  and  the  remaining 
low-activity  salt  fraction  is  immobilized 
as  saltstone  for  disposal  at  the  SRS. 

Solvent  Extraction  I 

The  Solvent  Extraction  alternative, 
identified  as  the  preferred  alternative  in 
the  final  Salt  Processing  SEIS.  would 
use  a  highly  specific  organic  extractant 
to  separate  cesium  from  the  HLW  salt 
solution.  The  cesium  would  be 
transferred  from  the  aqueous  salt 
solution  into  an  insoluble  organic 
phase,  using  a  centrifugal  contactor  to 
provide  high  surface  area  contact, 
followed  by  centrifugal  separation  of  the 
tvvo  phases.  Recovery  of  the  cesium  by 
back  extraction  from  the  organic  phase 
into  a  secondary  aqueous  phase  would 
generate  a  concentrated  cesium  solution 
for  vitrification  in  DWPF 

Small  Tank  Precipitation  '  ' 

The  Small  Tank  Precipitation 
alternative  would  use  tetraphenylborate 


precipitation,  the  same  chemical 
reaction  as  in  ITP,  to  remove  the 
radioactive  cesium  from  the  HLW  salt 
solution.  The  process  would  be 
conducted  as  a  continuous  operation 
using  a  small,  temperature-controlled 
reaction  vesselto  inhibit 
tetraphenylborate  decomposition  and 
benzene  generation.  The  vessel  and 
operating  conditions  would  be  designed 
to  minimize  benzene  emission  and 
flammability  hazards  by  maintaining  an 
inert  gas  (i.e.,  nitrogen)  atmosphere 
within  the  reaction  vessel.  DOE  learned 
from  the  ITP  process  experience  that 
temperature  control  and  maintenance  of 
an  inert  atmosphere  are  important  for 
.safe  and  efficient  tetraphenvlborate 
precipitation. 

Ion  Exchange 

The  Ion  Exchange  alternative  would 
use  crystalline  silicotitanate  resin  in  ion 
exchange  columns  to  separate  cesium 
from  the  salt  solution.  The  salt  solution 
would  be  passed  through  large  stainless 
steel  ion  exchange  columns  filled  with 
the  ion  exchange  resin  to  react  the 
cesium  with  the  resin.  Treatment  of  the 
solution  to  separate  strontium  and 
actinides.  followed  by  filtration  to 
remove  the  solids  and  residual  sludge, 
would  be  necessary  prior  to  separating 
the  cesium  to  prevent  plugging  the  ion 
exchange  columns. 

The  Ion  Exchange  process  would 
result  in  the  accumulation  of  as  much 
as  15  million  curies  of  radioactive 
cesium  on  the  resin  in\entory  within 
the  process  cell  This  radioactive 
loading  would  require  stringent 
shielding  and  operational  controls 
because  of  high  radiation,  high  heat 
generation,  and  the  generation  of 
hydrogen  and  other  gases. 

Direct  Disposal  in  Grout 

As  indicated  earlier  in  this  section, 
under  the  Direct  Disposal  alternative  the 
HLW  salt  solution  would  be  disposed  of 
at  SRS  as  saltstone.  without  prior 
separation  of  radioactive  cesium.  The 
resulting  saltstone  would  have 
radionuclide  concentrations  less  than 
Class  C  low-level  waste  (LLW)  limits, 
but  would  exceed  Class  A  limits,  as 
defined  m  L'.S  Nuclear  Regulatory 
Commission  (NRC)  regulations  at  10 
CFR  61  55,  These  waste  classifications 
do  not  apply  to  DOE-generated  LLW, 
but  EXDE  used  the  NRC  classification 
system  in  the  Salt  Processing  SEIS  to 
describe  differences  in  waste  forms 
because  DOE  Manual  435  1-1 
establishes  a  process  for  making  waste- 
incidental-to-reprocessing 
determinations  in  terms  of  the  NRC 
classifications  The  current  Saltstone 
Facility  permit,  which  was  issued  by  the 


South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC) 
under  its  State  wastewater  authority, 
authorizes  disposal  of  wastes  with 
radionuclide  concentrations  comparable 
to  Class  A  LLW.  Under  the  permit.  DOE 
must  notify  SCDHEC  if  the 
characteristics  of  wastes  in  saltsone 
vaults  would  change,  as  would  be  the 
case  with  the  higher  level  of 
radioactivity  in  the  final  waste  form 
under  the  Direct  Disposal  alternative. 
Also,  if  this  alternative  were 
implemented,  cesium  would  not  be 
present  in  sufficient  concentrations  in 
DWPF  canisters  to  make  the  canisters 
"self-protecting."  This  characteristic 
would  be  necessary  for  DOE  to  carry  out 
immobilization  of  certain  plutonium 
materials,  as  described  in  the  Surplus 
Plutonium  Disposition  EIS  (DOE/EIS- 
0283)  and  the  associated  Record  of 
Decision  (65  FR  1608;  January  11.  2000). 

No  Action 

Under  the  No  Action  alternative  in 
the  near  term,  DOE  would  continue 
current  HLW  management  activities, 
including  tank  space  management, 
without  a  process  for  separating  the 
high-activity  from  the  low-activity  salt 
fractions.  DWPF  would  vitrify  only 
sludge  from  the  HLW  tanks.  Saltcake 
and  salt  supernatant  would  be  stored  in 
the  HLW  tanks  and  monitoring  activities 
would  continue.  DOE  would  continue  to 
manage  tank  space  to  ensure  adequate 
space  to  meet  safety  requirements  and 
closure  commitments.  Current  tank 
space  management  projections  indicate 
that  additional  tank  space  would  be 
needed  after  2010  to  support  continuing 
operations  under  the  No  Action 
alternative. 

Without  a  salt  processing  technology 
in  place,  however,  current  HLW  storage 
operations  could  not  continue 
indefinitely.  DWPF  operations  result  in 
large  volumes  of  waste,  mostly  water, 
which  is  returned  to  the  HLW  tanks. 
DOE  uses  evaporators  to  substantially 
reduce  this  volume,  but  until  a  salt 
processing  technology  is  on-line.  DWPF 
operation  will  increase  rather  than 
decrease  the  volume  of  HLW  that  must 
be  stored  in  the  tanks. 

Environmentally  Preferable  Alternative 

Ion  Exchange  is  the  environmentally 
preferable  alternative.  Review  of  the 
data  presented  in  the  Salt  Processing 
SEIS  shows  that  the  construction  and 
operation  activities  to  implement  the 
Ion  Exchange  alternative  would  have 
impacts  that  are  generally  small  and 
similar  to  the  other  action  alternatives. 
However,  because  the  Ion  Exchange 
alternative  does  not  use  organic 
materials  that  generate  organic 
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compounds  (such  as  benzene)  that  must 
be  treated,  there  are  no  organic 
emissions  that  must  be  managed. 
Organic  compounds  used  in  the  Solvent 
Extraction  and  Small  Tank  alternatives 
result  in  organic  emissions  that  must  be 
safely  managed.  Also,  certain  accidents 
involving  volatile  organic  compounds 
could  not  occur  with  the  Ion  Exchange 
alternative.  Ion  Exchange  would  result 
in  the  lowest  radiological  dose  to  the 
worker  population  and  the  public, 
although  none  of  the  alternatives  would 
result  in  adverse  health  effects  from 
radiological  releases  during 
construction  and  normal  operation. 

The  No  Action  alternative  is  the  least 
desirable  both  in  the  short  term,  because 
of  the  impacts  of  construction  and 
operation  of  new  HLVV  tanks,  and  in  the 
long  term  because  of  the  unacceptably 
high  quantity  of  HLVV  contaminants  that 
could  be  released  to  onsite  streams. 

In  the  short  term  the  Direct  Disposal 
alternative  would  in  many  cases 
generate  the  least  effluents  of  any  of  the 
processing  alternatives.  However,  in  the 
long  term  Direct  Disposal  would  release 
greater  quantities  of  contaminants  to  the 
environment  than  would  the  other 
processing  alternatives  because  of  the 
much  greater  concentration  of  cesium 
that  would  be  disposed  of  in  saltstone. 
For  this  reason  Direct  Disposal  cannot 
be  considered  the  environmentally 
preferable  alternative. 

Comments  on  the  Final  Supplemental 
EIS 

On  Julv  30,  2001,  the  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB) 
commented  on  DOE's  identification  of 
the  Solvent  E.\traction  alternative  as  the 
preferred  technology  for  processing  salt 
waste  at  SRS.  DNFSB  urged  DOE  to 
pursue  a  back-up  technology  through 
pilot  scale  operations  to  give  DOE  more 
flexibility  in  addressing  unforeseen 
technical  or  programmatic  issues  The 
DNFSB  letter  identified  the  Small  Tank 
Precipitation  alternative  as  an 
apparently  appropriate  back-up 
technology.  The  DNFSB  letter  also 
stated  the  belief  that  EXDE  would  benefit 
from  further  assessment  of  direct 
disposal  of  low-source-term  wastes.  In 
an  August  24,  2001.  response  to  the 
DNFSB  letter.  DOE  expressed 
appreciation  for  the  DNFSB's 
perspective  on  the  technologies  and 
associated  technical  challenges,  and 
pledged  to  continue  to  work  closely 
with  the  DNFSB  and  its  staff  to 
communicate  the  bases  of  the  DOE 
approach  as  well  as  progress  on  assuring 
that  the  project  proceeds  safely  and 
effectively.  DOE  will  continue 
laboratory  testing  of  the  other 
technologies  in  support  of  potential 


future  needs  as  a  backup  technology  and 
as  potential  technologies  for  processing 
specific  portions  of  the  HLW  until  such 
time  as  a  Solvent  Extraction  facility  is 
operational  and  has  proven  successful. 

By  letter  dated  August  \5.  20C1,  the 
United  States  Environmental  Protection 
Agency.  Region  4  (EPA)  commented  on 
the  Final  Salt  Processing  SEIS  EPA 
stated  that  the  disposal  route<>  and 
locations  for  secondary  waste  streams, 
including  low-level  wa,ste  that  would  be 
generated  from  the  Small  Tank  and 
Solvent  Extraction  technologies,  were 
not  discussed  clearlv  in  the  EIS  On 
June  28,  2001.  DOE  published  an 
Amended  Record  of  Decision  (66  PR 
34431)  for  the  SRS  Waste  Management 
EIS  (DOE./EIS-0217,  lulv  1995) 
announcing  DOE's  decision  to  ship 
certain  SRS  low-level  and  low-level 
mixed  waste  streams  offsite  for 
treatment  and  disposal  at  commercial  or 
Government  facilities.  IX~)E  will  select 
among  the  disposal  options  considered 
in  the  SRS  Waste  Management  EIS, 
depending  upon  the  volume  and 
characteristics  of  the  salt  processing 
alternative  waste  stream,  and  the  costs 
of  treatment  and  disposal.  The  Final 
Salt  Processing  SEIS  acknowledges  the 
possibility  of  offsite  treatment  or 
disposal  for  (  ertain  waste  streams,  but  at 
this  time  DOE  cannot  be  more  specific 
about  which  disposal  options  would 
eventuallv  be  chosen 

EPA  requested  clarification  on  the 
current  viability  of  the  Consolidated 
Incineration  Facility  ana  other  options 
for  treatment  of  mixed  low-level  waste. 
As  is  explained  on  page  1—1  of  the  Final 
Salt  Pro(  essing  SEIS,  DOE  expects  to 
decide  whether  to  resume  GIF 
operations  by  April  2002.  DOE  is 
investigating  alternatives  to  incineration 
and  will  not  operate  the  GIF  if  an 
effective  alternative  disposition  of 
PUREX  solvents  can  be  identified. 

Decision 

DOE  has  decided  to  implement 
Gaustic  Side  Solvent  Extraction  for 
separation  of  radioactive  cesium  from 
SRS  salt  wastes.  The  results  of  research 
and  development  activities  were  an 
important  factor  in  DOE's  selection  of  a 
salt  processing  technology  DOE  has 
performed  research  on  each  of  the  three 
cesium  removal  technology  alternatives 
since  1998,  Independent  scientists  and 
subject  matter  experts  have  reviewed 
the  results  of  the  research  and  assessed 
the  advantages  and  disadvantages 
associated  with  each  of  the  identified 
alternatives,  considering  life  cycle  costs 
and  schedules  for  the  design, 
construction,  and  operation  of  each 
alternative  In  addition  to,  and  in 
consideration  of  this  research,  analysis. 


and  independent  review,  DOE 
conducted  a  final  management  review 
that  comparatively  evaluated  each  of  the 
action  alternatives  against  a  list  of 
criteria  that  included  cost,  schedule, 
technical  maturity,  implementability. 
environmental  impacts,  facility 
interfaces,  process  simplicity,  process 
flexibility,  and  safety. 

Although  Solvent  Extraction  uses  a 
complex  four-component  solvent 
system,  laboratory  testing  has  clearly 
shown  that  component  concentration 
and  process  flow  can  be  maintained  to 
effectively  remove  cesium  from  the 
wastes.  Other  key  strengths  identified 
for  the  Solvent  Extraction  technology 
include:  (1)  Maturity  of  and  experience 
within  the  DOE  complex  for  solvent 
extraction  processing  of  nuclear 
material,  (2)  simplicity  with  which  the 
Solvent  Extraction  product  stream  could 
be  incorporated  into  the  current  DWPF 
vitrification  process,  and  (3)  the  ability 
to  rapidly  start  up  and  shut  down  the 
Solvent  Extraction  centrifugal 
contactors,  which  lends  flexibility  by 
allowing  responsiveness  to  processing 
contingencies  elsewhere  in  the  HLW 
management  system.  DOE  believes  the 
Solvent  Extraction  process  to  be  robust 
and  efficient.  In  addition.  EXDE  has 
extensive  experience  at  the  SRS  with  a 
similar  solvent  extraction  process. 
Plutonium — Uranium  Extraction 
(PUREX)  The  PUREX  process  has  been 
used  in  F-  and  H-Canyons  at  SRS  for 
almost  50  years  to  extract  plutonium 
and  uranium  from  solutions  created  by 
the  dissolution  of  nuclear  fuel  and 
targets. 

In  addition  to  engineering  and 
research  and  development  efforts,  the 
National  Academy  of  Sciences  has 
played  an  important  role  in  evaluating 
DOE's  technology  selection  process.  In 
June  1999  the  Under  Secretarj'  of  Energy 
requested  that  the  National  Academy  of 
Sciences — National  Research  Council 
provide  an  independent  technical 
review  of  alternatives  for  processing  the 
HLW  salt  at  the  SRS.  In  response  to  the 
request,  the  Council  appointed  a 
"Committee  on  Cesium  Processing 
Alternatives  for  High-Level  Waste  at  the 
Savannah  River  Site.  '  which  conducted 
a  review  and  provided  an  interim  report 
in  October  1999  and  a  final  report  in 
August  2000  Based  on  that  report's 
recommendation  and  new  research  and 
development  results  from  independent 
work  at  Oak  Ridge  National  Laboratory, 
DOE  restored  Solvent  Extraction  to  the 
list  of  potential  alternatives.  In 
connection  with  the  August  2000  report. 
DOE  asked  the  Council  to  provide  a 
follow-on  assessment,  and  the  Council 
appointed  a  "Committee  on 
Radionuclide  Separation  Processes  for 
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High-Level  Waste  at  the  Savannah  River 
Site"  in  October  2000  to  review  DOE's 
evaluation  of  potential  technologies  for 
separating  radionuclides  from  soluble 
high-level  radioactive  waste  at  the  SRS 
This  second  committee  conducted  its 
review  and  provided  an  interim  report 
in  March  2001  and  a  Final  Report  in 
lune  2001.  The  report  concluded  that 
Caustic  Side  Solvent  Extraction 
technology  presents  the  least  technical 
uncertainties  of  any  of  the  three  cesium 
separation  alternatives. 

Initial  implementation  of  the  Caustic 
Side  Solvent  Extraction  technology  will 
consist  of  designing,  constructing,  and 
operating  a  facility  in  S-Area.  DOE  will 
evaluate  the  processing  capacity  needed 
based  on  the  high-level  waste  system 
requirements  (including,  but  not  limited 
to.  waste  removal  capabilities, 
optimization  of  salt-sludge  blending  for 
Defense  Waste  Processing  Facility 
operations,  and  Saltstone  system 
modifications  or  upgrades),  projected 
throughput,  and  conceptual  design  data 
Based  on  these  evaluations,  DOE  may 
elect  to  build  a  Caustic  Side  Solvent 
Extraction  process  facility  or  facilities 
that  could  accommodate  pilot  program 
and  production  objectives,  but  would 
not  exceed  the  size  or  processing 
capacity  evaluated  in  the  Salt 
Processing  SEIS.  In  parallel,  DOE  will 
evaluate  implementation  of  any  of  the 
other  salt  processing  alternatives  for 
specific  waste  portions  for  which 
processing  could  be  accelerated  or  that 
could  not  be  processed  in  the  Solvent 
Extraction  facility.  These  evaluations 
and  potential  operations  would  be 
undertaken  to  maintain  operational 
capacity  and  flexibility  in  the  HLW 
system,  and  to  meet  commitments  for 
closure  of  high-level  waste  tanks. 

The  analysis  in  the  Salt  Processing 
SEIS  shows  that  the  environmental 
impacts  of  the  construction  and 
operation  of  a  full-scale  Solvent 
Extraction  facility  would  be  generallv 
small  and  similar  to  those  of  the  other 
processing  alternatives.  DOE 
determined  that  any  of  the  alternatives 
evaluated  could  be  implemented  with 
only  small  and  acceptable 
environmental  impacts,  The  EIS 
estimates  that  the  radiation  doses  for 
any  of  the  alternatives  would  result  in 
a  small  increase  in  latent  cancer 
fatalities  in  the  worker  population  and 
the  offsite  public,  but  would  be  well 
below  applicable  standards  for  both 
populations.  The  Solvent  Extraction 
alternative  would  generate  up  to 
900,000  gallons  per  year  of  radioactive 
liquid  waste.  Most  of  this  volume 
consists  of  water  that  would  be 
evaporated,  and  the  remainder  would  be 
treated  at  the  SRS  Effluent  Treatment 


Facility  to  remove  radioactive 

suh.stances  and  discharged  as  water 
meeting  drinking  water  standards.  The 
long  term  (after  mission  completion  and 
facility  decommissioningj  effect  on 
groundwater  qualitv  from  residual 
radionuclides  released  from  the 
saltstone  vaults  would  be  small  and 
similar  for  the  cesium  separation 
alternatives,  and  greater,  but  still  small, 
for  the  Direct  Disposal  alternative. 

Mitigation 

DOE  is  committed  to  environmental 
stewardship  and  to  operating  the  SRS  in 
compliance  with  all  applicable  laws, 
regulations.  DOP^  Orders,  permits,  and 
compliance  agreements.  Construction 
and  operation  of  the  salt  processing 
facilitv  will  be  conducted  in  accordance 
with  good  engineering  practice  that 
includes  measures  to  minimize  the  risks 
associated  with  the  construction  and 
operation  of  any  industrial  facility.  DOE 
considers  these  to  be  standard  operating 
procedures  that  do  not  require  a 
mitigation  action  plan  (under  10  CFR 
1021.331(a)). 

Is.supd  at  Washington,  DC,  October  9.  2001. 
Ies.sie  Hill  Roberson. 

Assistant  Sci  rotary  for  Environmental 

Management 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Office  of  Science 
Financial  Assistance  Program  Notice 
02-02;  Nanoscale  Science, 
Engineering,  and  Technology 

agency:  U.S  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  research  grant 

applications. 

summary:  The  Office  of  Basic  Energy 
Sciences  (BESl  of  the  Office  of  Science 
(SC).  US.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  grant  applications  for 
innovative  research  on  the  topic  of 
nanoscale  science,  engineering  and 
technology   Opportunities  exist  for 
research  with  primary  focus  in  materials 
sciences  and  engineering,  chemical 
sciences,  biosciences,  and  biomolecular 
materials.  More  specific  information  is 
outlined  in  the  supplementary 
information  set;tion  below. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  02-02. 
should  be  submitted  by  mail  and 
received  by  DOE  by  4.30  p.m.,  E.S.T., 
November  16.  2001.  .•X  response  to  the 


preapplications  encouraging  or 
discouraging  a  formal  application 
generally  will  be  communicated  to  the 
applicant  on  or  before  December  21, 
2001.  The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  E.S.T. 
February  12,  2002,  in  order  to  be 
accepted  for  merit  review  and  to  permit 
timelv  consideration  for  award  in  Fiscal 
Year  2002. 

ADDRESSES:  All  preapplications 
referencing  Program  Notice  02-02 
should  be  sent  to  Dr.  Jerry  J.  Smith, 
Division  of  Materials  Sciences  and 
Engineering.  SC-13.  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown  MD 
20874-1290.  Formal  applications 
referencing  Program  Notice  02-02, 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantowm  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  02-02.  This  address  must  also  be 
used  when  submitting  applications  by 
U.S.  Postal  Service  Express,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  research  topics  in 
specific  technical  areas,  contact  the 
following  individuals  in  the  appropriate 
area  of  interest  (please  use  e-mail  when 
possible): 

Materials  Sciences  and  Engineering: 
Dr.  Jerry  J.  Smith,  Division  of  Materials 
Sciences  and  Engineering,  SC-13,  Office 
of  Science.  U.S.  Department  of  Energy. 
19901  GermantowTi  Road.  Germantown. 
MD  20874-1290,  telephone  (301)  903- 
4269.  e-mail: 

jerry.smith@science.doe.gov.  Chemical 
Sciences:  Dr.  Walter  J.  Stevens.  Division 
of  Chemical  Sciences,  Geosciences.  and 
Biosciences.  SC-14,  Office  of  Science, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone  (301)  903-2046, 
e-mail:  walter.stevens@science.doe.gov. 
Biosciences:  Dr.  Sharlene  Weatherwax, 
Division  of  Chemical  Sciences, 
Geosciences,  and  Biosciences,  SC-14, 
Office  of  Science,  U.  S.  Department  of 
Energy,  19901  Germantowm  Road. 
Germantown,  MD  20874-1290, 
telephone  (301)  903-6165,  e-mail: 
sharlene.  weatherwax@science.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Controlling  and  manipulating  matter  at 
the  atomic  and  molecular  scale  is  the 
essence  of  nanoscale  science, 
engineering,  and  technology  (NSET). 
The  BES  program  has  worked  with  the 
National  Science  and  Technology 
Council's  Interagency  Working  Group 
on  Nanotechnology,  with  the  Basic 
Energy  Sciences  Advisory  Committee 
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(BESAC),  and  with  the  broad  scientific 
community  from  academia,  industry, 
and  the  National  Laboratories  to  define 
and  articulate  the  goals  of  this  research. 

The  BES  program  in  NSET  has  the 
following  overarching  goals:  (1)  Attain  a 
fundamental  scientific  understanding  of 
nanoscale  phenomena:  (2)  achieve  the 
ability  to  design  and  synthesize 
materials  at  the  atomic  level  to  produce 
materials  with  desired  properties  and 
functions,  including  nanoscale 
assemblies  that  combine  hard  and  soft 
(biological)  materials  to  achieve  novel 
functions;  (3)  attain  a  fundamental 
understanding  of  the  structural, 
dynamic,  and  electronic  aspects  of 
nanoassemblies,  including  biomolecular 
assemblies,  associated  with  unique 
materials  properties,  chemical 
transformations,  energy  conversion,  and 
signal  transduction;  (4)  develop 
experimental  characterization  tools  and 
theory/modeling/simulation  tools 
necessary  to  understand,  predict,  and 
control  nanoscale  phenomena;  and  (5) 
to  obtain  an  integrated  structural  and 
dynamic  view  of  nanoassemblies  in 
biological  systems,  through  Uie 
development  of  enhanced  imaging  tools 
and  nanoscale  probes. 

Two  recent  reports  prepared  by  the 
BES  program,  which  address  both  NSET 
research  and  broader  program  goals  that 
are  dependent  on  nanoscale 
understanding,  are  available  on  the 
internet.  These  reports  are  Complex 
Systems:  Science  for  the  21st  Century 
(1999)  available  at:  http:// 
www.sc.doe.gov/production/bes/ 
complexsystems.htm  and  Nanoscale 
Science,  Engineering  and  Technology 
Research  Directions  (1999)  available  at; 
http://www.sc.doe.gov/production/bes/ 
nanoscale.html.  These  reports  detail 
current  topics  supported  by  BES  in  the 
area  of  NSET,  describe  future  research 
directions,  and  should  be  used  as  a 
guide  to  appropriate  proposal  topics. 
Applications  in  these  areas  will  be 
accepted  from  individual  investigators 
or  groups  of  2-4  investigators. 

Program  Funding 

It  is  anticipated  that  up  to  $8  million 
will  be  available  for  grant  awards  during 
FY  2002,  contingent  upon  the 
availability  of  appropriated  funds. 
Multiple  year  funding  ofgrant  awards  is 
expected,  also  contingent  upon  the 
availabihty  of  appropriated  funds, 
progress  of  the  research  and  continuing 
program  need.  Applications  received  by 
the  Office  of  Science.  Office  of  Basic 
Energy  Sciences,  under  its  current 
competitive  application  mechanisms 
may  be  deemed  appropriate  for 
consideration  under  this  notice  and  may 
be  funded  under  this  prograrri. 


Preapplications 

A  brief  preapplication  may  be 
submitted.  The  preapplication  should 
identify  on  the  cover  sheet  the 
institution,  principal  investigator  name. 
address,  telephone  and  FAX  numbers,  e- 
mail  address,  title  of  the  project,  and  the 
field  of  scientific  research.  The 
preapplication  should  consist  of  no 
more  than  a  three-page  narrative 
describing  the  research  project 
objectives,  rationale,  and  methods  of 
accomplishment.  Budgets  are  not 
required.  Preapplications  must  be 
submitted  by  mail.  Electronic 
submissions  will  not  be  accepted. 
Preapplications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
of  the  Nanoscale  Science,  Engineering. 
and  Technology  initiative,  as  well  as, 
EKDE  programmatic  needs. 
Preapplications  are  strongly  encouraged 
but  not  required  prior  to  submission  of 
a  formal  application.  Please  note  that 
notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  Part  605.10(d)  ^ttp.7/ 
www.sc.doe.gov/production/grantSi 
605index.html: 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's  personnel 
and  adequacy  of  proposed  resources; 
and 

4.  Reasonableness  and  appropriateness 
of  the  proposed  budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  armouncement  and  an  agency's 
programmatic  needs.  Note,  that  external 
peer  reviewers  are  selected  with  regard 
to  both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues 
Non-federal  reviewers  may  be  used  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Applications  involving  collaborations 
with  other  institutions  are  acceptable 
Such  applications  should  clearly 
identify  the  research  to  be  performed  by 
each  collaborator  and,  when  funding  is 
requested  for  more  than  one  institution 
should  include  a  detailed  budget  for 
each.  Individual  investigators  are 


limited  to  participation  in  one 

application  only 

U'hile  collaborations  with  researchers 
at  DOE  FFRDC's  are  encouraged,  no 
funds  will  be  provided  to  these 
oqianizations  under  this  notice.  A 
parallel  invitation  with  a  similar 
potential  total  amount  of  funds  has  been 
sent  to  DOE  FFRDCs.  Successful 
proposals  from  DOE  FFRDC's  and  DOE 
FFRDC  collaborations  on  successful 
non-DOE  FFRDC  applications  w^ll  be 
funded  from  the  DOE  FFRDC  program. 
All  projects  will  be  evaluated  using  the 
same  criteria,  regardless  of  the 
submitting  institution. 

A  guide  for  submitting  a  collaborative 
application  can  be  accessed  via  the  web 
at  http    ' 

wwiv  scirnce  doe  gov. production/ 
grants 'Colab  html. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  mav  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program   Ele<  tronic  access  to 
the  Guide  and  required  forms  is 
available  via  the  World  Wide  Web  at 
http:/ /wyi.-M\sc  doe  gov  production' 
grants/grants  html  On  the  grant  face 
page,  form  DOE  F  4fv50  2.  block  IS; 
provide  the  principal  investigator's 
phone  number.  F.\X  number  and  e-mail 
address.  The  research  descnption 
should  be  20  pages  or  less,  exclusive  of 
figure  illustrations,  and  must  contain  an 
abstract  or  summar\'  of  the  proposed 
resean;h.  .Attachments  include 
curriculum  \  ilae.  a  listing  of  all  (  urrent 
and  pending  federal  support,  and  letfer"~ 
of  intent  when  collaborations  are  part  of 
the  proposed  research  DOE  is  under  no 
obligation  to  pav  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
IS  made. 

The  Catalog  of  Federal  Domestic 
.Assistance  .Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERF,\P  10  CFR  part  605. 

Issued  in  Washington,  DC  on  October  4, 
2001 

John  Rodney  Clark, 

AsscKinte  Director  of  Science  for  Resource 
Management. 
|FR  Doc  01-26083  Filed  10-16-01;  8:45  am) 
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SUMMARY:  This  notice  announces  a 
meeting  of  the  Hydrogen  Technical 
Advisory  Panel  (HT<\P).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770.  as  amended),  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register 
DATES:  Mondav,  October  29,  2001,  830 
A.M.-6PM. 
Tuesday.  October  30,  2001.  8:30  A.M.- 

2:30  P.M. 
ADDRESSES:  Desert  Research  Institute, 
Northern  Nevada  Science  Center,  2215 
Raggio  Parkwav.  Reno  Nevada  89512. 
Telephone:  775-673-7312. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Rossmeissl,  Designated  Federal  Officer, 
Hydrogen  Program  Manager,  EE-15 
Office  of  Power  Technologies, 
Department  of  Energy,  Washington,  DC 
20585;  Telephone  202-586-8668 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  present  the 
HTAP  Committee  Reports  and  their 
proposed  plans  for  the  coming  year, 
technical  presentations  and  discussions 
with  experts  on  hydrogen's  role  in 
national  security  and  the  status  of 
coordination  of  hydrogen  activities 
within  various  government  offices. 

Tentative  Agenda 

Monday.  October  29.  2001 

8:45.  am, — Welcome  and  Introduction.  ! 

O  Sullivan 
9  15 — Welcome  to  Desert  Research  Institute 
(DRI)  and  Introduction  of  Senator  Reid. 
Dr.  Wells 
Keynote:  Energy  and  National  Security. 

Senator  Reid.  Nevada 
9:45 — Questions  and  .\nswers,  HTAP 

Discussion,  I  OSuiliva.T 
10:15— Break 
10:45 — Energy.  Environment,  and  National 

Security.  I.  Hamrin 
11:15 — Questions  and  .Answers  HT.^P 

Discussion.  I  O'Sullivan 
12  00— Lunch 
1:30 
Hydrogen  and  National  Energy  Security 
Mobilizing  Regional  Resources 
Existing  Hydrogen  Infrastructure 
Regional  Cksmestic  Resources 
Technologv  Status  Needs  I 

3:00— Break'  ' 

3:30 
Mobilizing  National  and  International 

Resources 
Iceland's  Strategic  Vision 
National  Hydrogen  .\genda  for  the  21st 
Century 
4:30 — Questions  and  .Answers.  HTAP 

Discussion.  I  O'Sullivan 
5:00 — Public  Comments 
5:30 — Adioijm  | 

Tuesday.  October  30  2001 

9:00  am  —Welcome,  Recap  of  Day  1,  J. 

O'Sullivan 
9  10— HT.AP  Committee  Reports 

Coordination,  H  Chum 

Scenario  Planning,  H  Wedaa 


Fuel  Choice.  R.  Nichols 
10  00— HTAP  Discussion.  J.  O'Sullivan 

10  30— Break 

n  00— DOE  Report 

11  20— DOE  Vision  21  Update 
11  30 — Public  Comments 

12:00— HTAP  Discussion:  FY  2002  .Agenda 
and  Beyond.  All 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mr.  Neil  Rossmeissl's  office  at 
the  address  or  telephone  number  listed 
above.  Request  must  be  received  5  days 
prior  to  the  meeting  and  a  reasonable 
provision  will  be  make  to  include  the 
presentations  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  WashinKton.  DC  20585  between 
9:00.  a.m.  and  4:00.  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Neil  Rossmeissl,  Department 
of  Energy.  1000  Independence  Avenue, 
SW..  Washington,  DC:  20585,  or  by 
calling  (202)  586-8668. 

Issued  at  Washington,  DC  on  October  1 1 . 
2001 

Rachel  Samuel, 

Depu  ty- Advisory  Committee  Management 

Officer 

[FR  Doc;  01-26073  Filed  10-16-01:  8:45  am] 

BILUNG  CODE  MSO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG01 -23-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Filing 

October  11.  2001 

On  October  1 ,  2001   Florida  Gas 
Transmission  Company  submitted 
revised  standards  of  conduct  in 
response  to  the  Commission's 
September  13.  2001  letter  order.  96 
FERC  161,295  (2001). 


Florida  Gas  Transmission  Company 
states  that  it  served  copies  of  the  filing 
on  all  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  (18  CFR  385.211  or  385.214) 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  October  26, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  /]ttp.//www./erc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26103  Filed  10-16-01;  8:45  ami 

BILLING  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-1 88-003] 

PSI  Energy,  Inc.;  Notice  of 
Supplefnental  Stipulation  and 
Agreement 

October  11.  2001. 

Take  notice  that  on  October  9,  2001, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  motion  to 
reopen  Docket  No.  EROO-188  and, 
pursuant  to  Rule  602(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.6G2(a),  and  an 
uncontested  Supplemental  Stipulation 
and  Agreement  in  this  proceeding. 

Copies  of  these  filings  have  been 
served  on  the  parties. 

Pursuant  to  Rule  602(d)(2)  of  the 
Commission's  regulations,  comments  on 
the  Supplemental  Stipulation  and 
Agreement  should  be  filed  on  or  before 
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October  29,  2001  and  reply  comments 
on  or  before  November  8.  2001 

David  P.  Boergers, 

Secretary. 

IFRDoc.  01-26104  Filed  10-16-01.  845  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP02-1-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

October  11,  2001. 

Take  notice  that  on  October  1,  2001, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP02-1-O00,  an 
application  pursuant  to  Section  7(b)  and 
7(c)  of  the  Natural  Gas  Act  (NGA)  and 
part  157  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
(Commission),  for  authorization  to 
abandon  certain  compression  facilities 
and  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  installation  and 
operation  of  certain  pipeline, 
compression,  measurement, 
interconnection  and  appurtenant 
facilities  in  Louisiana,  Mississippi, 
Alabama,  and  Georgia,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://i^'ww.ferc.gov  using  the  "RDviS" 
link,  select  "Etocket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Southern  states  that  it  proposes  a 
significant  expansion  of  its  pipeline 
system.  According  to  Southern,  eight 
shippers  have  entered  into  firm 
transportation  service  agreements  for  a 
total  of  359,891  Mcf  per  day  of 
Transportation  Demand  and  that  a  small 
amount  of  this  new  service  has  been 
contracted  for  by  a  municipal  gas 
system  and  two  industrial  end  users 
connected  directly  to  Southern's  system. 
Southern  states  that  the  vast  majority  of 
the  new  service,  however,  will  be  used 
to  serve  existing,  new,  and  expanded 
gas-fired  electric  generation  facilities. 
Southern  states  that  all  eight  shippers 
have  exec-uted  a  new  or  amended 
service  agreement  providing  for  an 
initial  term  of  15  years  for  their  new 
Transportation  Demands. 


Southern  states  that  to  provide  the 
capacity  for  these  new  transportation 
services.  Southern  proposes  to 
construct,  install,  and  operate 
approximately  123  miles  of  loop 
pipeline  and  76.930  horsepower  of 
compression.  Southern  states  that  a 
portion  of  the  new  horsepower  will 
replace  seven  existing  compressor  units 
at  two  compressor  stations  that  have 
become  physically  deteriorated  and/or 
obsolete  to  the  extent  that  their 
replacement  is  deemed  necessan,'  to 
insure  the  safe,  reliable,  and  efficient 
operation  of  Southerns  pipeline  system 
Accordingly,  the  loop  pipeline  will  be 
added  at  twelve  locations  on  Southern's 
South  System  and  will  be  99.8  percent 
co-located  within  and  along  Southern's 
existing  rights-of-way.  Southern  states 
that  the  construction  will  be  undertaken 
in  two  phases,  with  a  target  in-service 
date  for  Phase  I  of  June  1,  2003,  and  for 
Phase  II  of  May  1.  2004.  and  Southern 
estimates  the  total  cost  of  the  proposed 
facilities  to  be  S245.5  million 

Any  questions  regarding  this 
application  should  be  directed  to  R 
David  Hendrickson,  Associate  General 
Counsel,  at  (205)  325-7114,  Southern 
Natural  Gas  Company.  Post  Office  Box 
2563,  Birmingham,  Alabama  35202- 
2563. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  1,  2001 . 
file  with  the  Federal  Energy  Regulator\ 
Commission,  888  First  Street.  NE  . 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10),  A 
person  obtaining  party  status  will  he 
placed  on  the  service  list  maintained  bv 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 


taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docujnents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  ser\'e  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission  s  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
en\  ironniental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landov\Tiers  and  communities. 
For  example,  the  Commission  considers 
the  e.xtent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  nchts-of-way  for  the  proposed 
project  and  bwlances  that  against  the 
non-environmental  benefits  to  be 
pro\ided  by  the  project.  Therefore,  if  a 
person  has  (  omments  on  community 
and  landowner  impacts  from  this 
proposal,  it  IS  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
38.3  2001(aKl)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
'e-Fihng"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  .Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  re\'iew  process,  a 
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final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boer^ers.  i 

Secret-.ir.- 

[FR  Doc  01-26102  Filed  10-16-01;  8:45  am) 

BILUNG  CODE  6717-Oi-P  | 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-1-000,  et  al.] 


Citizens  Communications  Company,  et 
ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  10  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Citizens  Communications  Company 

(Docket  No.  ES02-1-O00; 

Take  notice  that  on  October  1,  2001. 
Citizens  Communications 
Company(Applicant)  filed  an 
application  for  authorization  to  issue 
securities  pursuant  to  Section  204  of  the 
Federal  Power  Act,  16  U.S.C.  824(c) 
(1994).  and  part  34  of  the  Commission 
Rules  and  Regulations.  18  CFR  part  34. 
The  Applicants  requests  that  the 
Commission  authorize:  (i)  The  issuance 
of  unsecured  promissory  notes 
(Promissory  Notes):  (ii)  the  issuance  of 
longer-term  debt  and  asset  securities 
(and  any  like  instruments  issued  in 
exchange  therefor  or  in  refinancing 
thereof)  with  a  final  maturity  or 
maturities  of  not  less  than  nine  months 
nor  more  than  50  years,  and  the  entering 
into  of  capitalized  leases  and  other 
instruments  that  are  deemed  to  be  long- 
term  debt  obligations  of  the  Company 
(Longer-Term  Debt  Securities):  (iii)  the 
issuance  of  shares  of  common  stock 
(Common  Stock)  including  shares 
which  may  be  issued  upon  conversion 
of  other  securities  of  the  Company:  and 
the  issuance  by  the  Company  of  shares 
of  its  preferred  stock  (Preferred  Stock). 
and  (iv)  the  assumption  by  the  Company 
of  obligations  and  liabilities  of  the 
Company's  subsidiaries  (and  any  like 
securities  issued  in  exchange  therefor  or 
in  refinancing  thereof]  (Guaranteed 
Obligation)  all  such  issuances  and 
assumption  of  securities  under  (i),  (ii), 
(iii)  and  (iv)  of  unsecured  Promissory- 
Notes,  long-term  securities,  common 
stock,  preferred  stock  and  guarantees 
being  subject  to  an  aggregate  limitation 
of  $3,000,000,000. 

Comment  date:  October  2.').  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Citizens  Communications  Company 

[Docket  No.  ES02-2-000! 

Take  notice  that  on  October  1.  2001 . 
Citizens  Communications 
Company(Applicant)  filed  an 
application  for  authorization  to  renew  a 
guarantee  of  the  obligations  of  a  non- 
utility  subsidiary  under  a  construction 
and  lease  facility  covering  non- 
jurisdictional  equipment  and  facilities 
at  a  cost  of  up  to  $111  million. 

Comment  date:  October  25,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Klamath  Energy  LLC 

[D<x;ket  Nos.  EK0:-3121-OOO  and  ERGl- 
3121-0011 

Take  notice  that  on  August  27,  2001, 
PPM  Three  LLC  (Applicant)  filed  a 
notification  of  a  name  change  with  the 
Federal  Energy  Regulator\-  Commission 
(Commission)  changing  it  from  "PPM 
Three  LLC"  to  Klamath  Energy  LLC 
(Klamath)  effective  August  2o',  2001.  On 
October  3.  2001.  Klamath  filed  its  First 
Revised  Rate  Schedule  No.  1.  Klamath's 
rate  schedule  was  revised  to  reflect  the 
change  of  name  from  PPM  Three  LLC  to 
Klamath  Energy  LLC. 

Comment  dote:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  De  Pare  Energy  L.L.C. 

[Docket  No.  ER97-1432-011I 

Take  notice  that  on  October  1 ,  2001. 
De  Fere  Energy  L.L.C.  (De  Pere)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  updated 
market  analysis  in  accordance  with  the 
Commission's  Order  dated  June  12, 
1997  in  Docket  Nos.  ER97-1431-000 
and  ER97-1432-000. 

Comment  date:  October  22.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Montana-Dakota  I'tilities  Co.,  a 
Division  of  NIDL  Resources  Group,  Inc. 

[Docket  No.  ER98-4289-000I 

Take  notice  that  on  October  9,  2001, 
Montana-Dakota  L'tilities  Co  .  a  Division 
of  MDl'  Resources  Group,  Inc. 
(Montana-Dakota)  tendering  for  filing 
with  the  P'ederal  Energy  Regulatory 
Commission  (Commission)  an  updated 
market  analysis  pursuant  to  the 
Commission's  Order  issued  on  October 
16,  1998  authorizing  market  based  rate 
authority. 

Copies  of  the  filing  have  been 
provided  to  the  Montana  Consumer 
Counsel,  Montana  Public  Service 
Commission,  North  Dakota  Public 
Service  Commission,  South  Dakota 
Public  Utilities  Commission,  and 
Wyoming  Public  Service  Commission 


Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Bangor  Hydro-Electric  Company 

IDockpt  Nos,  EROO-980-004! 

Take  notice  that  on  October  5.  2001, 
Bangor  Hydro-Electric  Company 
(Bangor  Hydro),  submitted  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  its  open  access 
transmission  tariff  with  the  correct  tariff 
volume  number  consistent  with  Order 
No.  614.  Bangor  Hydro  files  its  complete 
tariff  including  the  corrected  tariff 
sheets  originally  submitted  to  the 
Commission  on  March  28,  2001  as  a 
compliance  filing. 

Comment  dafe;  October  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company.  LLC 

i Docket  No,  ER02-1 8-000) 

Take  notice  that  on  October  2,  2001, 
.■\llegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Service  Agreement  No.  150  to  add  one 
new  Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services.  Allegheny 
Energy  Supply  proposes  to  make  service 
available  as  of  June  1,  2002  to  the 
Borough  of  Seaside  Heights. 
Confidential  treatment  of  information  in 
the  Service  Agreement  has  been 
requested. 

Copies  of  the  filing  have  been 
provided  to  the  New  Jersey  Board  of 
Public  Utilities  and  all  parties  of  record. 

Comment  date:  October  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

[Docket  No.  EROl-2672-OOll 

Take  notice  that  on  October  4,  2001, 
Idaho  Power  Company  amended  its 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  Generator  Interconnection  and 
Operating  Agreement  between  Idaho 
Power  Company  and  Emmett  Power 
Company,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatar\'  Commission. 
888  First  Street,  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF"R  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http/' 
wTwv./erc.gov  using  the  "RIMS  "  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronhc;ally 
via  the  Internet  in  lien  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary 

(PR  Doc,  01-2610.S  Filed  10-16-01.  845  am) 

BILUNG  COOf  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AZ057-NOA;  FRL-7084-8] 

Adequacy  Status  of  the  Maricopa 
County,  Arizona,  Submitted  CO 
Attainment  Plan  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  document,  EPA  is 
notifying  the  public  that  we  have  found 
that  submitted  Revised  Maricopa 
County  Carbon  Monoxide  (CO) 
Attainment  Plan  is  adequate  for 
conformity  purposes.  As  a  result  of  our 
finding,  the  Maricopa  Association  of 
Governments  and  the  Federal  Highway 
Administration  are  required  to  use  the 
CO  motor  vehicle  emissions  budget 
from  the  submitted  CO  Attainment  Plan 
for  future  conformity  determinations. 
DATES:  This  budget  is  effective 
November  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  is  available  at  EPAs  conformity 
Web  site:  http://wvi'w.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 


You  may  also  contact  Frances  Wicher, 
US,  EPA,  Region  IX.  Air  Division  AIR- 
2.  75  Hawthorne  Street.  San  Francisco, 
CA  94105;  (415)  744-1248  or 
nicher.frances®epa.gov. 

SUPPLEMENTARY  INFORMATION:  Today's 

document  is  simply  an  announcement 
of  a  finding  that  we  have^  alrcadN'  made, 
EPA  Region  IX  sent  a  letter  to  the 
Arizona  Department  of  Environmental 
Quality  and  the  Maricopa  Association  of 
Governments  on  September  28,  2001 
stating  that  the  Revised  Maricopa 
County  CO  Attainment  Plan  (submitted 
on  April  18.  2001)  is  adequate  for 
conformity  purposes.  This  finding  has 
also  been  announced  on  our  conformity 
Web  site:  htlp:/■'^^^\^\  t-pa  anv/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"), 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  require*;  thnt 
transportation  plans,  programs,  and 
projects  conform  to  .state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  pnx  eiiures 
for  determining  whether  or  not  thev  do 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conform it\- 
purposes  are  outlined  in  40  CFR 
93.118(e)(4)  Please  note  that  an 
adequacy  review  is  separate  from  our 
completeness  review  which  is  required 
by  section  110(k)(l)  of  the  Clean  Air 
Act.  and  it  also  should  not  he  used  to 
prejudge  EPA's  ultimate  appro\  al  of  the 
SIP.  Even  if  we  find  a  budget  adequate, 
the  SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14.  199M 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision")  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Dated:  October  9,  2001 
Sally  Seymour. 

Acting  Regional  Administrator.  Region  IX. 
[FRDoc  01-260tJl  FiieH  lO-lb-Ol    8:45  am] 

BILUNG  CO0€  t560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7085-3" 

Meeting  ot  the  National  DnnKmg  Water 
Advisory  Council,  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  Under  Section  10(a)(2)  of 
Public  Law  92-423.  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S3300f  et  seq.).  will  be  held  on 
November  8,  2001.  from  9  a.m.  until  5 
p.m.,  November  9.  2001.  from  8:30  a.m. 
until  12:30  p.m.,  at  the  Wyndham  City 
Center,  1143  New  Hampshire  Avenue. 
NW,  Washington,  D.C.  The  Council  will 
hear  presentations  and  have  discussions 
on  several  topics  important  to  the 
Environmental  Protection  Agency's 
national  drinking  water  program, 
including:  Regulatory  program  update 
and  key  issues  in  development  of  the 
Arsenic.  Stage  2  Disinfectants  and 
Disinfection  Byproducts  and  Long  Term 
2  Enhanced  Surface  Water  Treatment 
rules,  and  making  regulatory 
determinations  from  the  Contaminant 
Candidate  List;  the  Agency's  Critical 
hifrastnicture  Protection  efforts; 
progress  on  strategies  for  overall 
drinking  water  research  and  waterbome 
microbial  disease;  and  updates  on  other 
implementation  initiatives.  The  Council 
encourages  the  hearing  of  outside 
statements  and  will  allocate  one  hour 
for  this  purpose.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
bv  telephone  at  (202)  260-9194  or  (202) 
260-5509  before  October  30.  2001. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information, 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Janet 
Pawlukiewicz.  Designated  Federal 
Officer.  National  Drinking  Water 
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Advisory-  Council.  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water 
(4601).  401  M  Street  SW,.  Washington, 
DC  20460,  The  telephone  number  isArea 
Code  (202)  260-9194  or  e-mail 
pawlukiewicz.janef&epa.gov. 

Dated  October  5  2001.  i 

Cynthia  C.  Dougherty. 

Director.  Office oi Ground.  Waterand 

Drinking  Water 

IFR  Doc.  01-26101  Filed  10-16-01;  8:45  ami 

BILUNG  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7084-7] 


I 


Announcement  of  Availability  of  the 
Final  Version  of  the  "Handlx)ok  of 
Groundwater  Protection  and  Cleanup 
Policies  for  RCRA  Corrective  Action" 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability 

smdMARY:  The  intent  of  this  notice  is  to 
announce  the  availability  of  the  final 
version  of  the  "Handbook  of 
Groundwater  Protection  and  Cleanup 
Policies  for  RCR.^  Corrective  .Action." 
The  Office  of  Solid  Waste,  in 
partnership  with  EPA  Region  Ill's  Waste 
and  Chemicals  Management  Division, 
developed  this  Handbook  as  part  of  the 
RCRA  Cleanup  Reforms  efforts  that  EPA 
announced  in  July  1999  and  Januarv' 
2001.  The  primary-  objectives  of  these 
reforms  are  to  promote  faster,  focused 
and  more  flexible  cleanups,  and  foster 
creative  solutions  to  improve  program 
implementation.  EPA's  goal  for  this 
Handbook  is  that  it  will  help  meet  these 
objectives  by  reducing  time-consuming 
uncertainties  and  confusion  about  EPA's 
current  policies  concerning 
groundwater  protection  and  cleanup  at 
RCRA  facilities. 

Topics  addressed  in  the  Handbook 
include:  Groundwater  protection  and 
cleanup  strategy;  short-term  protection 
goals;  intermediate  performance  goals: 
final  cleanup  goals,  groundwater 
cleanup  levels;  point  of  compliance; 
cleanup  timeframes;  source  control; 
groundwater  use  designations; 
institutional  controls;  monitored  natural 
attenuation:  technical  impracticability; 
reinjection  of  contaminated 
groundwater;  performance  monitoring; 
and,  completing  groundwater  remedies 

This  final  version  of  the  Handbook  is 
available  for  immediate  use  by  all 
stakeholders.  However,  it  is  important 
to  recognize  that  issuing  this  Handbook 
does  not  foreclose  further  discussion 
concerning  groundwater  polices  for  the 


RCR.A  Corrective  Action  Program.  On 
the  contrary,  we  hope  that  this 
Handbook  will  spur  new  dialogues  that 
will  lead  to  improvements  in 
groundwater  protection  and  cleanup  in 
general.  Furthermore,  we  recognize  that 
continued  dialogue  on  these  important 
topics  could  result  in  changes  to  the 
policies  in  this  Handbook  So.  we 
intend  to  revise  the  document  as  needed 
to  help  ensure  that  it  reflects  current 
.Agency  positions. 

FOR  FURTHER  INFORMATION  CONTACT:  \ou 
can  view  the  comments  we  received  in 
response  to  a  60-day  public  review  of  an 
.April  27,  2000  draft  version  of  the 
Handbook,  as  well  as  other  supporting 
materials,  at  the  RCR.A  Information 
Center  (RIC).  located  at  Crystal  Gateway 
I,  First  Floor,  12.3.5  Jefferson  Davis 
Highway.  Arlington.  VA.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials, 
we  recommend  that  vou  reference  the 
docket  number  F-20b(>-CURA-FFFFF 
and  make  an  appointment  by  calling 
703-603-9230  You  may  copy  a     • 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  SO. 15  per  page. 
The  index  and  some  supporting 
materials  are  available  electronically. 

If  you  would  like  to  receive  a  hard 
copy  of  the  Handbook,  please  call  the 
RCR.-\  Hotline  at  800-424-0346  or  TDD 
800-553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area, 
call  703-412-9810  or  TDD  703-412- 
3323.  However,  we  designed  the 
Handbook  to  be  a  useful  resource  in  an 
Internet-based  electronic  format.  For 
example,  the  Handbook  contains 
numerous  internal  and  external 
"hyperlinks"  to  help  you  navigate 
within  the  document  and  to  take  you 
directly  to  the  more  detailed  guidance 
documents  concerning  individual  topic 
areas  We  also  designed  the  Handbook 
to  be  easily  updated  because  we 
recognize  that  the  policies  may  evolve 
as  our  understanding  of  complex  issues 
associated  with  groundwater  protection 
and  cleanup  increases.  Therefore,  we 
urge  you  to  access  an  electronic  version 
of  the  Handbook  at  http://w^A■y^■.epa.gov/ 
corrertiveaction  so  you  can  take  full 
advantage  of  the  "hyperlinks"  feature 
and  make  sure  you  are  reading  the  most 
current  version. 

While  this  is  the  final  version  of  the 
Handbook,  we  will  continue  to  welcome 
public  comment  at  any  time.  For  more 
detailed  information  on  specific  aspects 
of  document,  or  to  submit  comments 
that  we  will  consider  in  any  future 
revisions,  contact  Guv  Tomassoni, 
Office  of  Solid  VVaste'5303VV.  U.S. 


Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue  NW.  Washington, 
DC  20460.  (703-308-8622). 
{tomassoni. guy'^epa. gov). 

SUPPLEMENTARY  INFORMATION:  In  general, 
stakeholder  comments  received  on  the 
draft  version  were  supportive  of  the 
purpose  and  format  of  the  Handbook. 
Here  is  how  this  final  version  responds 
to  some  of  the  major  comments  we 
received  on  the  April  2000  draft  we 
issued  for  public  comment: 

The  Handbook  now  includes  a 
Groundwater  Protection  and  Cleanup 
Strategy  that  conveys  EPA's  overall 
goals  and  approaches  for  dealing  with 
contaminated  groundwater  at  RCRA 
facilities,  and  serves  as  a  common  focus 
for  other  policies  addressed  in  the 
Handbook.  For  example,  the  Strategy 
emphasizes  EPA's  long-standing  general 
expectation  that  final  cleanups  return 
usable  groundwater  to  its  maximum 
beneficial  use  where  practicable. 
However,  the  Strategy  also  conveys  that 
using  meaningful  and  measurable  short- 
term  and  intermediate  goals  (where 
appropriate)  often  make  sense  as  part  of 
an  overall  phased  approach  to  address 
contaminated  groundwater. 

The  Handbook  now  describes  how  a 
different  "point  of  compliance"  for 
groundwater  cleanups  might  be 
appropriate  depending  on  the  particular 
goal  (short-term,  intermediate,  or  final) 
a  facility  and  overseeing  regulator  are 
pursuing. 

The  Handbook  clearly  conveys  the 
need  for  facilities  to  control  sources 
(using  treatment  technologies  for 
'principal  threats")  so  as  to  reduce  or 
eliminate,  to  the  extent  practicable, 
further  releases  of  hazardous  waste  or 
hazardous  constituents  that  may  pose  a 
threat  to  human  health  and  the 
environment. 

Consistent  with  EPA's  long-standing 
policies,  the  Handbook  continues  to 
recognize  that  there  can  be  various  uses 
and  purposes  of  groundwater,  and  that 
regulators  and  facilities  should  consider 
these  uses  and  purposes  (and  associated 
exposures),  as  appropriate,  in 
implementing  facility-specific  corrective 
action.  However,  the  Handbook 
recognizes  that  most  states  identify  the 
majority  of  their  groundwaters  as  actual 
or  potential  sources  of  drinking  water, 
and  therefore  have  their  own 
requirements  and  policies  aimed  at 
cleaning  up  contaminated  groundwater 
so  that  it  will  be  suitable  for  drinking 
water  purposes. 

We  thank  those  that  took  the  time  to 
comment  on  the  draft  version  of  the 
Handbook,  and  we  look  forward  to 
continued  interactions  concerning 
groundwater  protection  and  cleanup. 


Federal  Register/Vol.  66.  No.  201 /Wednesday.  October  17.  2001 /Notices 


52763 


Dated:  October  3,  2001. 
Elizabeth  Cotsworth, 
Director,  Office  of  Solid  Waste. 
(FR  Doc.  01-26092  Filed  10-16-01;  8:45  ami 
BILUNG  CODE  6560-60-? 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7085-4  ] 

Maryland  State  Prohibition  on 
Discharges  of  Vessel  Sewage;  Receipt 
of  Applications  and  Tentative 
Determination 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  Notice  is  hereby  given  that 
two  applications  were  received  from  the 
State  of  Maryland  on  August  24,  2001, 
requesting  a  determination  by  the 
Regional  Administrator,  Environmental 
Protection  Agency  Region  in,  pursuant 
to  section  312(f)  of  Public  Law  92-500, 
as  amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  navigable  waters  of 
Herring  Bay,  Ann  Arundel  County,  and 
the  northern  Coastal  Bays  (Isle  of  Wight 
Bay  and  Assawoman  Bay],  Worcester 
County,  Maryland.  EPA  tentatively 
approves  these  applications,  and  upon 
receipt  of  a  final  affirmative 
determination  following  the  public 
comment  period,  Maryland  may 
completely  prohibit  the  discharge  of 
sewage,  whether  treated  or  not,  from 
any  vessel  in  Herring  Bay  and  in  the 
northern  Coastal  Bays. 
DATES:  Conunents  and  views  regarding 
these  applications  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
November  16.  2001. 
ADDRESSES:  Comments  or  requests  for 
information  or  copies  of  these 
applications  should  be  addressed  to 
Edward  Ambrogio,  U.S.  Environmental 
Protection  Agency,  Region  III,  Office  of 
Ecological  Assessment  and 
Management,  1650  Arch  Street, 
Philadelphia.  PA  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Ambrogio.  U.S.  Environmental 
Protection  Agency.  Region  III,  Office  of 
Ecological  Assessment  and 
Management,  1650  Arch  Street, 
Philadelphia,  PA  19103.  Telephone: 
(215)  814-2758.  Fax:  (215)  814-2782. 
Email:  ambrogio.edward@epa.gov. 
SUPPLEMENTARY  INFORMATKM:  These 
applications  were  made  jointly  by  the 
Maryland  Department  of  the 


Environment  (MDE)  and  the  Maryland 
Department  of  Natural  Resources 
(MDNR)  .  Upon  receipt  of  an  affirmativp 
determination  in  response  to  these 
applications  following  the  public 
comment  period,  Maryland  may 
completely  prohibit  the  discharge  of 
sewage,  whether  treated  or  not,  from 
any  vessel  in  Herring  Bay  and  in  the 
northern  Coastal  Bays  (Isle  of  Wight  Bav 
and  Assawoman  Bay)  in  accordance 
vkith  section  312(fl(3)  of  the  Clean  Water 
Act  and  40  CFR  140.4(a). 

Herring  Bay 

The  proposed  Herring  Bay  no 
discharge  zone  (NDZ)  is  a  3,145-acre 
area  of  water  located  along  the  western 
shore  of  the  Chesapeake  Bay  in  southern 
Arme  Arundel  County.  The  area 
includes  Rockhold.  Tracy,  and  Parker 
Creeks  on  the  north  and  Rose  Haven 
Harbor  on  the  south.  The  proposed  NDZ 
includes  tidal  waters  west  of  the 
following:  Beginning  on  Holland  Point 
at  or  near  38''43'34.9'  N  latitude/ 
76''31'37.3'  W  longitude,  then  running 
in  a  northerly  direction  to  Crab  Pile  A 
at  or  near  38°46'33.0'  N  latitude/ 
76"'32'10.1'  W  longitude,  then  running 
to  a  point  on  the  north  shore  of  Parkers 
Creek  at  or  near  38''46'39.1'  N  latitude/ 
76"*32'10.8'  W  longitude. 

The  Herring  Bay  watershed  is 
approximately  25  square  miles. 
Although  traditionally  a  farming  area, 
several  residential  communities  are 
located  within  the  watershed  including 
some  that  are  located  along  the 
shoreline.  Herring  Bay  is  also  a  very 
popular  recreational  boating  area  and  is 
home  to  16  marinas  containing  2.090 
slips. 

Long-term  pollution  problems  that 
have  impacted  Herring  Bay  include 
failing  septic  systems,  discharge  from  a 
private  sewage  treatment  plant,  emd 
runoff  from  farm  and  other  lands  With 
the  number  of  marinas  in  the  area, 
recreational  boating  is  also  a  concern. 
The  potential  for  bacterial 
contamination  from  all  sources  of 
pollution,  including  boat  sewage,  has 
resulted  in  the  on-going  closure  of  the 
oyster  beds,  however,  recent  water 
quality  data  does  not  show  consistent 
high  levels  of  fecal  coliform  in  the  area 

Currently,  there  are  no  public  or 
private  sewage  treatment  plants  that 
impact  Herring  Bay.  Although  the 
Broadwater  Wastewater  Treatment  Plant 
is  north  of  Herring  Bay  and  the 
Chesapeake  Beach  Wastewater 
Treatment  Plant  is  south  of  Herring  Bay, 
neither  plant's  discharges  affect  Herring 
Bay.  Until  very  recently,  there  had. 
however,  been  a  private  treatment  plant 
at  Rose  Haven  which  discharged  into 
Herring  Bay.  That  plant  is  now  closed 


and  the  sewage  from  Rose  iiaven 

c  urrnntly  goes  !o  the  (",hesap>eake  Beach 

Wastewater  Treatm<>rit  F'lant. 

information  submitted  in  the 
application  states  that  there  are  a  total 
nf  nine  purn  pout  facilities  currently  in 
Hernng  Bay.  of  which  eight  provide 
portable  toilet  disposal  through  the  use 
of  a  wand  attachment  to  the  pumpout 
hose  Eight  of  the  nine  pumpout 
facilities  c  arrenlly  available  to  the 
general  public  are  located  at  six 
marinas  Each  of  the  six  marinas  is  a 
privately  owned  facility  that  used  Clean 
Vessel  Act  (75%1  and  state  funds  (25%) 
to  install  their  pumpouts.  Each  facility 
that  is  open  to  the  general  public  is 
limited  to  charging  no  more  than  $5.00 
per  pumpout  One  of  the  nine  pumpouts 
IS  located  at  a  blshp  marma  and  is  only 
available  to  slipholders.  To  provide  a 
conservative  estimate  of  pumpout 
availability,  this  private  pumpout  was 
not  included  in  the  application's 
calculations  Also  not  included  were 
two  additional  marinas  that  have 
applied  for  grant  funding  lo  install 
pumpouts  which  should  l)ecome 
operational  dunng  the  2001  boating 
season  For  the  purposes  of  this 
application,  therefore,  there  are  a  total 
of  eight  pumpouts  in  Hernng  Bay,  of 
which  seven  provide  portable  toilet 
disposal  Maryland's  boating  season  is 
generally  considered  to  be  from  April  15 
to  November  1  S,  with  \ery  little 
recreational  boating  acfivitv  occumng 
in  the  winter  For  the  few  boats  in 
Herring  Bay  that  may  need  to  be 
pumped  out  in  the  off-season,  both  of 
Hemngton  Harbour  North's  pumpouts 
and  one  of  Homnglon  Harbour  South 's 
pumpouts  are  open  throughout  the  year. 
The  other  pumpouts  are  open  during  the 
boating  season  only   For  those  marinas 
with  i\and  attachments  (all  facilities 
except  Sherman's),  portable  toilets  may 
be  emptied  whenever  the  pumpouts  are 
open  Detai  Is  of  these  facilities'  location, 
a\'ailabilitv  and  hours  of  operation  are 
as  follows 

Gates  Marine  Services  is  an  88-slip  facility 
Itk  ated  o:i  Rockhold  Creek  north  of  the  Deala 
Road  bridge  The  marina  has  a  trailer 
mounted  pumpoui  installation  located  at  the 
travel  lift  A  wand  attachment  is  used  to 
empty  portable  toilets  The  nnarina's  sewage 
dispxisal  hours  of  ofjeration  are  8  am- 
Moiidav  through  Friday.  8  ain-4  pm  Saturday 
ami  Sundav 

H«'-bnr  C..o\c  Marina  is  a  78-slip  facility 
1.H  ai»-d  (ji)  Rfx  kihold  Creek  north  of  the  Deale 
Road  hridfje  The  marina  has  a  fixed 
pumpout  installation  which  is  located  at  the 
gas  dock,  (  C"    dot  kl  .^  wand  attachment  is 
used  lo  empty  [xjrtable  toilets.  The  manna's 
sewage  disfxjsal  hours  of  operation  are  8  am- 
fi  pm  seven  da\'s  per  week 

Hemngton  Harbour  North  is  a  670-«lip 
marma  located  at  the  |unction  of  Rockhold 
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Creek  and  Tracy  Creek  in  northern  Herring 
Bay.  The  marina  has  a  fixed  pumpout 
installation  which  is  located  on  the  T  head 
of  "D"  Dock  and  it  also  has  a  portable 
pumpout  that  is  used  for  punipouts 
throughout  the  marina.  Both  pumpouts 
utilize  wand  attachments  to  empty  portable 
toilets.  The  marina's  sewage  disposal  hours 
of  operation  are  9  am-5  pm  seven  days  per 
week. 

Herrington  Harbour  South  is  a  650-slip 
marina  located  on  Rose  Haven  Harbor  in 
southern  Herring  Bay  The  marina  has  a  fixed 
pumpout  installation  which  is  located  on  the 
fuel  dock  ("D"  Dock)  and  it  also  has  a 
pumpout  boat  that  travels  throughout  the 
marina  pumping  out  both  slip  holders  and 
transient  vessels.  Both  pumpouts  utilize 
wand  attachments  to  empty  portable  toilets 
The  marina's  sewage  disposal  hours  of 
operation  are  24  hours  daily  (self-serve) 
seven  days  per  week,  staffed  8  am-6  pm 
seven  days  per  week  between  May  31  and 
September  7 

Sherman's  Marina  is  a  26-slip  facility 
located  on  Rockhold  Creek  norih  of  the  Deals 
Road  bridge.  The  marina  has  a  fixed 
pumpout  installation  which  is  located  on  the 
"B"  dock.  The  marina's  sewage  disposal 
hours  of  operation  are  during  daylight  hours 
seven  days  per  week. 

Shipwright  Harbor  is  a  250-slip  facility 
located  at  the  mouth  of  Rockhold  Creek  in 
northern  Herring  Bay.  The  marina  has  a  fixed 
pumpout  installation  which  is  located  near 
the  travel  lift.  A  wand  attachment  is  used  to 
empty  portable  toilets.  The  marine's  sewage 
disposal  hours  of  operation  are  9:00am- 
5:00pm  seven  days  per  week. 

Under  Maryland  law  (Natural 
Resources  Article  §  8-707),  each  grant 
funded  pumpout  project  must  be 
approved  by  MDE.  The  MDE,  in  turn, 
consults  with  the  local  health/ 
permitting  authority  to  ensure  that  the 
proposed  pumpout  and  sewage  disposal 
method  is  in  compliance  with  all 
applicable  Federal  and  state  laws.  All 
six  of  the  marinas  in  Herring  Bay  that 
have  pumpouts  open  to  the  public,  used 
grant  funding  to  obtain  their  pumpouts 
(a  total  of  eight  pumpout  facihties).  All 
of  these  projects  were  approved  by  MDE 
upon  the  recommendation  of  the  Anne 
AJnmdel  County  Department  of  Utilities. 
All  six  marinas  discharge  to  either  the 
Chesapeake  Beach  Wastewater 
Treatment  Plant,  or  to  the  Broadwater 
Wastewater  Treatment  Plant  via  either  a 
direct  connection,  or  by  a  licensed 
septage  hauler. 

The  MDNR  maintains  records  on  the 
number  and  size  of  vessels- registered 
and  documented  in  Maryland's  waters. 
In  an  attempt  to  estimate  transient 
vessels  in  the  area,  a  representative  of 
the  two  largest  marinas  in  Herring  Bay 
was  contacted  and  asked  to  estimate 
how  many  transient  vessels,  by  size,  are 
typically  in  Herring  Bay  on  a  typical 
high-volume  day  during  the  boating 
season.  Included  in  the  number  of 


registered  vessels  are  charter  boats 
generally  used  for  fishing.  From  this 
information,  the  vessel  population  of 
Herring  Bay  based  on  length  is  638 
vessels  less  thanl6  feet,  906  vessels 
between  16  and  26  feet,  1,111  vessels 
between  26  and  40  feet,  and  158  vessels 
over  40  feet.  Based  on  the  number  and 
size  of  boats,  and  using  various  methods 
to  estimate  the  number  of  on-board 
holding  tanks  and  portable  toilets,  it 
was  determined  that  Herring  Bay  needs 
a  total  of  five  pumpouts  and  one  dump 
station.  As  described  above,  Herring  Bay 
is  currently  served  by  eight  operational 
pumpouts,  of  which  seven  provide 
portable  toilet  disposal.  Additionally, 
two  other  marinas  (Paradise  Marina  and 
Rockhold  Creek  Marina)  are  actively 
participating  in  the  pumpout  grant 
program  and  should  complete  their 
installations  by  the  start  of  the  next 
boating  season  in  early  2002. 

Northern  Coastal  Bays 

The  proposed  northern  Coastal  Bays 
no  discharge  zone  (NDZ)  will  include 
all  tidal  waters  north  of  the  Ocean  City 
Inlet,  including  Isle  of  Wight  Bay  and 
Assawoman  Bay,  defined  by  the  points 
38n9'23.83'  N  latitude/75°5'14.36'  W 
longitude  to  38°19'35.77'  N  latitude/ 
75''06'27.68'  W  longitude,  to  the 
Delaware  state  line. 

The  Maryland  Coastal  Bays  are 
comprised  of  five  large  tidal  bays 
(Assawoman,  Isle  of  Wight,  Sinepuxent, 
Newport,  and  Chincoteague)  that  are 
bounded  by  two  barrier  islands 
(Fenwick  and  Assateague).  The  drainage 
basin  feeding  into  the  watershed  is 
117,939  acres  and  is  characterized  by 
poor  flushing  ability  due  to  two  narrow 
inlets.  The  land  surrounding  the 
northern  Coastal  Bays  (Isle  of  Wight  Bay 
and  Assawoman  Bay)  is  primarily 
agriculture,  forested  or  marsh  but  also 
includes  the  largest  percentage  of 
developed  land  surrounding  all  five 
Coastal  Bays  (Ocean  Pines  and  Ocean 
City).  The  population  of  Worcester 
County  is  expected  to  increase 
significantly  over  the  next  10  years  and 
reach  50,000  before  the  year  2010. 
Currently,  Worcester  County  is  the 
second  fastest  growing  county  in  the 
state 

In  1996  the  MDE  listed  the  northern 
Coastal  Bays  (specifically  Assawoman 
and  Isle  of  Wight)  on  the  Clean  Water 
Act  Section  303(d)  impaired  waters  list 
as  a  priority  area  for  excessive  nutrients, 
low  dissolved  oxygen,  and  elevated 
fecal  coliform  counts.  MDE  is  currently 
in  the  process  of  having  a  Total 
Maximum  Daily  Load  (TMDL)  model 
calculated  for  the  above  listed 
substances.  The  St.  Martin's  River,  a 
large  freshwater  tributary  leading  to  the 


Isle  of  Wight  Bay,  along  with  Herring 
and  Turville  Creeks  are  currently  listed 
as  "restricted  for  shellfish  harvest"  by 
MDE  as  well. 

There  is  one  wastewater  treatment 
plant,  located  within  the  residential 
community  of  Ocean  Pines,  that 
discharges  treated  efiluent  into  the  Isle 
of  Wight  Bay.  The  Ocean  City 
Wastewater  Treatment  Plant  in  Ocean 
City  discharges  treated  effluent  several 
miles  onshore  into  the  Atlantic  Ocean. 

Information  submitted  in  the 
application  states  that  there  are  a  total 
of  nine  pumpout  facihties  currently  in 
the  northern  Coastal  Bays,  of  which  five 
provide  portable  toilet  disposal  through 
the  use  of  a  wand  attachment  to  the 
pumpout  hose  or  at  dump  stations. 
Eight  of  the  nine  pumpout  facilities  that 
are  available  to  the  general  public,  as 
well  as  all  facilities  that  provide 
portable  toilet  disposal  are  located  at  six 
marinas.  Each  of  the  six  marinas  is  a 
privately  owned  faciUty;  four  used 
Clean  Vessel  Act  (75%)  and  state  funds 
(25%)  to  install  their  pumpouts.  These 
four  marinas  are  limited  to  charging  no 
more  than  $5.00  per  piunpout.  One  of 
the  nine  pumpouts  is  located  at  a 
marina  that  is  only  available  to 
slipholders.  To  provide  a  conservative 
estimate  of  pumpout  availability,  this 
private  pumpout  was  not  included  in 
the  application's  calculations.  Also  not 
included  was  one  additional  marina  that 
applied  for  grant  funding  to  install  a 
pumpout  which  should  become 
operational  during  the  2002  boating 
season.  For  the  purposes  of  this 
application,  therefore,  there  are  a  total 
of  eight  pumpouts  in  the  northern 
Coastal  Bays,  of  which  five  provide 
portable  toilet  disposal  via  a  wand 
attachment  or  a  dump  station. 
Maryland's  boating  season  is  generally 
considered  to  be  from  April  15  to 
November  15,  with  very  little 
recreational  boating  activity  occurring 
in  the  winter.  For  the  few  boats  in  the 
northern  Coastal  Bays  that  may  need  to 
be  pumped  out  in  the  off-season. 
Advanced  Marina's  pumpout  is  open 
throughout  the  year.  The  other 
pumpouts  are  generally  open  during  the 
boating  season  only.  Details  of  these 
facilities'  location,  availability  and 
hours  of  operation  are  as  follows: 

Advanced  Marina  is  a  60-slip  marina 
located  at  66th  St.,  Ocean  City  on  Isle  of 
Wight  Bay.  The  marina  has  a  portable 
pumpout  unit  and  potty  wand  attachment  for 
emptying  portable  toilets.  The  marina's 
sewage  disposal  hours  of  operation  are  8 
a.m.-8  p.m.  seven  days  per  week,  all  year. 

Harbour  Island  Marina  is  a  110-slip  marina 
located  at  14th  St.,  Ocean  City  on  Isle  of 
Wight  Bay.  The  marina  has  one  fixed 
pumpout  unit  at  the  entrance  to  the  marina 
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and  one  potty  wand  attachment  for  emptying 
portable  toilets.  The  marine's  sewage 
disposal  hours  of  operation  are  6:00am- 
8:00pm  seven  days  per  week,  from  May 
through  September. 

Ocean  City  Fishing  Center  is  a  240-slip 
marina  located  near  the  Route  50  bridge  in 
West  Ocean  City  on  the  Isle  of  Wight  Bay 
The  marina  has  one  fixed  pumpout  unit 
located  ne.xt  to  the  marina  office  The 
manna's  sewage  disposal  hours  of  operation 
are  5  a.m. -8  p.m.  seven  days  p>er  week,  from 
May  through  September. 

Ocean  Pines  Marina  is  an  86-slip  marina 
located  near  the  Route  90  bridge  in  Ocean 
Pines  on  the  St  Martins  River.  The  marina 
has  one  fixed  pumpout  located  at  the  end  of 
pier  A.  The  marina's  sewage  disposal  hours 
of  operation  are  8am-6pm  Monday  through 
Friday,  7am-7pm  Saturday  and  7am-6pm 
Sunday,  from  May  through  October 

Sunset  Marina  is  a  204-slip  marina  located 
at  the  Ocean  City  Inlet  in  West  Ocean  City 
on  Isle  of  Wight  Bay.  The  marina  has  one 
fixed  pumpout  with  two  remote  stands,  each 
at  the  end  of  successive  piers,  one  portable 
unit  with  potty  wand  attachment  for 
emptying  portable  toilets,  and  one  dump 
station  on  the  bulkhead.  The  marina's  sewage 
disposal  hours  of  operation  are  9am-5pm 
seven  days  per  week,  from  May  through 
September. 

Townes  of  Nantucket  II  is  a  92-slip  marina 
located  at  Nantucket  Point  near  the  Delaware 
state  line  in  Ocean  City  on  Assawoman  Bay. 
The  marina  has  one  fixed  pumpout  and  one 
dump  station  for  portable  toilets,  both 
located  at  the  "A  "  bulkhead.  The  marina's 
sewage  disposal  hours  of  operation  are  24 
hours  a  day,  seven  days  per  week,  from  April 
through  October. 

Marinas  participating  in  the  Maryland 
Pumpout  Program  are  required  by  law 
(Natural  Resources  Article  §8-707)  to 
have  an  approved  method  of  sewage 
disposal  as  determined  by  MDE  and 
local  (county  or  municipal)  health 
inspectors.  Four  of  the  six  marinas 
participated  in  the  Maryland  Pumpout 
Program,  and  therefore  are  in 
compliance  with  state  and  Federal  laws. 
Information  about  the  removal  of 
pumpout  waste  from  the  other  two 
marinas  was  obtained  through  marina 
surveys.  Of  the  six  marinas  described 
above,  five  discharge  to  the  Ocean  City 
Wastewater  Treatment  Plant;  the 
remaining  marina  discharges  to  the 
Ocean  Pines  Wastewater  Treatment 
Plant, 

The  MDNR  maintains  records  of  all 
documented  and  registered  boats  in  the 
state.  In  order  to  estimate  the  number  of 
transient  boaters,  several  methods  were 
employed.  First  a  marina  survey  was 
conducted  where  marina  owners  were 
asked  to  estimate  the  percentage  of 
transient  boaters  that  utilize  their 
facility  and  the  northern  Coastal  Bays, 
Second,  information  collected  from  a 
1999  aerial  survey  of  the  northern 
Coastal  Bays,  conducted  bv  the  MDNR 


Fisheries  Department,  was  used  to 
determine  types  and  sizes  of  boats  using 
the  waters  on  a  peak  day  in-season. 
Finally,  a  land  survey  was  conducted 
where  MDNR  employees  surveved 
Coastal  Bay  vessel  usage  on  a  typical 
day  during  the  season.  All  of  these 
methods  were  employed  to  come  up 
with  a  best  estimate  for  tran";ipnt  u'sage 
It  was  estimated,  using  the  above 
techniques,  that  Ocean  City/northern 
Coastal  Bays  have  approximately  10,000 
wet  slips.  It  was  also  assumed  that  the 
transient  boat  population  mirrored  the 
resident  population  as  far  as  relative 
percent  of  the  size  and  numbers  of 
boats.  Based  on  this  information  the 
vessel  population  of  the  northern 
Coastal  Bays  based  on  length  is  2,800 
vessels  less  than  16  feet,  6,600  vessels 
between  16  and  26  feet,  600  vessels 
between  26  and  40  feet,  and  100  vessels 
over  40  feet.  Based  on  the  number  and 
size  of  boats,  and  using  various  methods 
to  estimate  the  number  of  holding  tanks 
and  portable  toilets,  it  was  determined 
that  the  northern  Coastal  Bays  need 
three  pumpouts  and  five  dump  stations 
There  are  currently  eight  operating 
pumpouts  and  one  proposed  punipoui 
in  the  northern  Coastal  Bays  along  with 
two  dump  stations  and  three  pumpouts 
equipped  to  empty  portable  toilets 
making  a  total  of  five  portable  toilet 
waste  facilities.  There  is  also  one 
proposed  pumpout  that  would  accept 
portable  toilets  by  the  start  of  the  next 
boating  season  in  early  2002. 

Tentative  Finding 

The  EPA  hereby  makes  a  tentative 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitan- 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Herring  Bay,  Ann  Arundel  County, 
Maryland,  and  the  northern  Coastal 
Bays  (Isle  of  Wight  Bay  and  Assawoman 
Bay),  Worcester  County,  Maryland.  A 
final  determination  on  this  matter  will 
be  made  following  the  30  day  period  for 
public  comment  and  may  result  in  a 
Maryland  state  prohibition  of  any 
sewage  discharges  from  vessels  in 
Herring  Bay  and  the  northern  Coastal 
Bays.  Comments  and  views  regarding 
these  applications  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
November  16,  2001. 

Comments  or  requests  for  information 
or  copies  of  Maryland's  applications 
should  be  addressed  to  Edward 
Ambrogio,  U,S.  Environmental 
Protection  Agency,  Region  III,  Office  of 
Ecological  Assessment  and 
Management,  1650  Arch  Street. 
Philadelphia,  PA  1910:^  Telephone: 


(215)  814-2758.  Fax: (215)  814-2782. 
Email:  ambrogio.edward@epa.gov. 

Donald  S  Welsh, 

Regional  Administrator,  Region  III. 
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FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Issuance  of  Statement  of 
Federal  Financial  Accounting 
Standards 

AGENCY:  Federal  Accounting  Standards 

.Advisory  Board 

ACTION:  Notice  of  Issuance  of  Statement 
of  Federal  Financial  Accounting 
Sfandards  (SFFAS)  No.  20,  Elimination 
of  Certain  Disclosurt-s  Related  to  Tax 
Revenue  Transactions  by  the  Internal 
Revenue  Sen-ice.  Customs,  and  Others — 
.'\niendment  to  SFFAS  7,  Accounting  for 
revenue  and  other  financing  sources. 

Board  Action.  Pursuant  to  the  Federal 
.Advisory  Committee  Ac\  (Pub.  L.  No, 
Q2-463)!  as  amended,  and  the  FASAB 
Rules  Of  Procedure,  as  amended  in 
October.  1999,  notice  is  hereby  given 
that  the  Federal  .Ac(.ounting  Standards 
.Advisory  Board  (F.AS.AB)  has  issued 
Statement  of  Federal  Financial 
-Accounting  Standards  iSFFASj  No.  20, 
Elimination  of  Certain  Disclosures 
Related  to  Tax  Revenue  Transactions  by 
the  Internal  Revenue  Service,  Customs, 
and  Others.  Amendments  to  SFFAS  No. 
7.  Accounting  for  Revenue  and  Other 
Financing  Sources. 

The  Board  approved  the  Statement  in 
lune  2001.  and  submitted  it  to  FASAB 
principals  for  a  90-day  review.  The 
review  penoci  closed  on  September  29, 
2001, 

SFF.AS  No  20  rescinds  paragraph 
65  2  of  SFFAS  7  the  provisions  of 
which  could,  absent  very  detailed 
explanations,  result  in  information 
being  given  to  readers  of  the  financial 
statements  that  they  might  misinterpret. 

The  standards  prescnbed  in  SFFAS 
No  20  are  effective  for  periods 
beginning  after  September  30,  2000. 
Hard  copies  of  the  statement  will  be 
mailed  to  the  FASAB  mailing  list.  It  is 
also  available  on  the  FAS.AB  web  site  at 
\\^^■\^■  fwancenet.gov. 'fasab.htm  or  by 
calling  202-512-7350 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendv  Comes,  Exet  iiti\  i  Director.  441 
G  St. ,NW,.. Mail  Stop  t.K:-V, 
Washington   DC  20548,  or  call  (202) 

512-7350 

Authority:  Federal  Advisor^'  Cominittee 
Act.  Pub,  L.  No,  92-463 
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Dated  October  12.  2001. 
Wendy  M.  Comes, 

Executive  Duvctor 

(FR  Doc  01-26165  Filed  10-15-01.  8;45  ami 
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FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Issuance  of  Statement  of 
Federal  Financial  Accounting 
Standards 

agency:  Federal  Accounting  Standards 
Advisor.'  Board. 

ACTION:  Notice  of  New  Statement  of 
Federal  Financial  Standards  No.  21, 

Reporting  Corrections  of  Errors  and 
Changes  in  Accounting — Amendment  of 
SFFAS  7.  Accounting  for  Revenue  and 
Other  Financing  Sources 

Board  Action:  Pursuant  to  the  Federal 
Advisory-  Committee  Act  (F\ib.  L.  No 
92-463).  as  amended,  and  the  FASAB 
Rules  of  Procedure,  as  amended  in 
October,  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  has  published  a 
Statement  of  Federal  Financial 
Standards  No.  21,  Reporting  Corrections 
of  Errors  and  Changes  m  Accounting 
Principles — Amendment  to  SFFAS  7. 
Accounting  for  Revenue  and  Other 
Financing  Sources  The  Board  approved 
the  Statement  in  December  2000,  and 
submitted  it  to  FASAB  principles  for  a 
90-dav  review  The  review  period  ended 
October  16,  2001. 

A  summary  of  the  proposed 
Statement  follows: 

I  On  October  16,  2001,  the  Federal 
.Accounting  Standards  .Advison,-  Board 
released  Statement  of  Federal  Financial 
Standards  (SFF.-KS)  No,  21,  Reporting 
Convctions  of  Errors  and  Changes  in 
Accounting  Principles — Amending  SFFAS  7. 
Accounting  for  Revenue  and  Other  Financing 
Sources  The  Chairman  of  the  Federal 
.Accounting  Standards  .Advisorv  Board 
(F.AS.AB)  announced  that  the  F.AS.AB  has 
issued  a  standard  amending  the  reporting 
requirements  for  errors,  discovered  in  the 
current  year,  that  would  have  materially 
affe<:ted  prior  vear  financial  statements.  The 
amended  standard  required  that  adjustments 
be  recognized  as  a  change  m  cumulative 
results  of  operations  Jrather  than  as  an 
element  of  net  results  of  operations  for  the 
period)  and  that  prior  period  financial 
statements  not  be  restated  for  prior  period 
adjustments  recognized  m  the  current  period 
The  amendment  requires  that,  when  material 
errors  are  discovered  in  prior  year  financial 
statements  ,iil  statements  presented  must  b<' 
restated  to  correct  the  error  The  primary 
reason  for  the  amendment  is  to  allow 
reporting  entities  to  present  comparative 
statements  The  Board  has  retained  the 
requirement  that  prior  period  financial 
statements  not  be  restated  for  changes  in 


accounting  principles,  unless  otherwise 
specified  in  the  transition  instructions 
section  of  a  new  FAS.AB  standard  The 
language  addressing  the  requirements, 
however,  has  been  revised  to  improve  clarity 
and  to  require  certain  disclosures. 

II,  The  standards  prescribed  in  SFFAS  No. 
21  are  effective  for  periods  beginning  after 
September  30,  2001  with  earlier 
implementation  en'^^ouraged.  Hard  copies  of 
SFF.AS  No,  21  will  be  mailed  to  F.ASAB's 
mailing  list  subscribers.  Additionally,  it  will 
be  in  available  on  F.ASAB's  home  page 
http.//n'T,v\\'.financenet  gov/ fasab.htm.  Copies 
can  be  obtained  bv  contacting  FASAB  at 
(202)  512-7350,  or  palmera@fasab.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  N'W.,  Room  6814,  Washington,  DC 
20,T4a,  (202)  512-7350,  or  Andrea 
Palmer  at  (202)  512-7360. 

.Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  No.  92-163. 

Dated:  October  16,  200-1. 
Wendy  M.  Comes. 

Executive  Director 

(FR  Dr.c  01-26164  Filed  10-16-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

October  9,  2001 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunitv  to  comment  on  the 
followmg  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agencv  mav  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penaltv  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessarv-  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
lb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  qualitv.  utilitv,  and  clarity  of  the 
information  (.ollected.  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  17, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street.  SW.,  Washington,  DC 
?0554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0MB  Approval  No.:  3060-0656, 

Title:  Application  to  Participate  in  an 
FCC  MDS  Auction. 

Form  No..- FCC  1 7 5-M. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses,  or  other-for 
profit. 

Number  of  Respondents:  50. 

Estimated  Hours  Per  Response:  40 
minutes  (10  minutes-respondent;  30 
minutes-contracting  attorney). 

Frequency  of  Response:  On  Occasion. 

Cost  to  Respondents:  55,000, 

Estimated  Total  Annual  Burden:  2 
hours. 

Needs  and  Uses:  The  Commission 
established  competitive  bidding  rules 
and  procedures  for  the  Multipoint 
Distribution  Service  (MDS),  The 
Commission  uses  simultaneous  multiple 
round  bidding  for  MDS  auctions.  For 
the  MDS  auctions,  designated  entities 
would  only  include  small  businesses. 
The  FCC  175  is  used  by  entities  to  apply 
to  participate  in  an  auction.  The 
information  will  be  used  by  FCC  staff  to 
determine  whether  the  applicant  is 
legally,  technically  and  otherwise 
qualified  to  participate  in  the  auction. 
The  rules  and  requirements  were 
designed  to  ensure  that  the  competitive 
bidding  process  is  limited  to  serious, 
qualified  appHcants  and  to  deter 
possible  abuses  of  the  bidding  and 
licensing  processes. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

iFR  Doc,  01-25999  Filed  10-16-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  10,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworic  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  16, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  SW.  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jholey@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0MB  Control  No.:— 3060-0056. 

Title:  Part  68 — Connection  of 
Terminal  Equipment  to  the  Telephone 
Network. 

Form  No.:  FCC  Form  730. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 


Number  of  Respondents  54.369. 

Estimated  Time  Per  Response    10-24 
hours. 

Frequency  of  Response  On  occasion 
reporting  requirement,  recordikeepin^ 
requirement  and  third  partv  disclosure 
requirement. 

Total  Annual  Burden  117.959  hours. 

Total  Annual  Cost:  $2,705,000. 

Needs  and  Uses:  The  purpose  of  47 
CFR  part  68  is  to  protect  the  network 
from  certain  types  of  harm  and 
interference  to  other  subscribers  To 
ensure  that  consumers,  providers  of 
telecommunications,  the  Administrative 
Council,  TCB's,  and  the  Commission  are 
able  to  trace  products  to  the  part\ 
responsible  for  placing  terminal 
equipment  on  the  market,  it  is  essential 
to  require  manufacturers  and  suppliers 
to  provide  the  information  required  bv 
Part  68. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary- 

|FR  Doc  01-26000  Filed  lO-lb-01.  8;45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  followine 
agreement(s)  under  the  Shipping  .Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
vdthin  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  No. ;  2011 20-001 

Title:  License  and  concession 
agreement. 

Parties: 

Port  of  Oakland  Marine  Terminals 
Corporation. 

Synopsis:  The  agreement  amendment 
provides  for,  among  other  things,  a 
special  wharfage  rate  for  certain  steel 
cargo. 

By  Order  of  the  Federal  Maritime 
Commission 

Dated:  October  12.  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

(PR  Doc  01-26142  Filed  10-16-01.  8  45  ami 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  \he 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
.Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  §817  (e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
.American  Classic  Voyages  Company, 

1380  Fori  of  New  Orleans  Place,  New 

Orleans.  LA  70130-1890 
\'essels:  Prnjert  America  Ship  /and 

Project  America  Ship  11 
C  G  Cruise  Invest  AS  (d/b/a  SeaDream 

Yacht  Club),  3601  S.  Bayshore  Drive, 

Penthouse  IB,  Coconut  Grove,  FL 

33133 
Vessels:  Seadream  /and  Seadream  U 
Carnival  Corporation  (d/b/a  Carnival 

and  Carnival  Cruise  Lines),  3655  N.W. 

8"th  Avenue,  Miami.  FL  33178-2193 
\'essels:  Carnival  Glon.-,  Carnival 

Miracle  and  Carnival  Valor 
Celebrity  Cruises  Inc. (d/b/a  Celebrity 

Cruises),  1050  Caribbean  Way.  Miami, 

FL  33132 
\'esse!:  CnnstellotK'n 

Corporacion  Femes  del  Caribe.  Inc.  (d/ 
ba  Ferries  del  Caribe),  Calle 
Concordia  «249  Altos,  P  O  Box  fi448, 
Mayaguez.  PR  00680 

\'essel:  Millenium  Express 

Cunard  Line  Limited  (d/b/a  Cunard), 
6100  Blue  lagoon  Drive,  Suite  400, 
Miami,  FL  33126 

\'essel  Queen  Mar\-  2 

Discovery  Sun  Partnership.  Discovery 
Sun  Cruises,  Inc.  and  Discoven'  Sun 
Tours,  Inc.,  1775  N  W   "Oth  .Avenue. 
Miami,  FL  33126-1341 

Vessel;  Discoverv  Sun 

Norwegian  Cruise  Line  Limited  (d/Ua 
Norwegian  Cruise  Line),  7665 
Coiporate  Center  Drive.  Mian"ii   FL 
33126 

Vessels  Norvt'egian  Leo.  Norwegian  Star 
and  Norvi'egian  Sun 

Norwegian  Cruise  Line  Limited  (d/b/a 
Orient  Lines],  7665  Corporate  Center 
Dnve,  Miami,  FL  33126    ' 

Vessel.  Ocean  Voyager 

P  &  O  Princess  Cruises  International 
Limited  and  Princess  Cruise  Lines, 
Ltd.  Richmond  House,  Terminus 
Terrace.  Southampldu  S()14  4PN. 
United  Kingdom 

Vessel:  Oceana 
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Prince  of  Fundy  Cruises  Ltd., 
International  Shipping  Partners.  Inc. 
and  Transworld  Steamship  Co.  Inc.. 
Station  A.  P.O.  Box  4216,  468 
Commercial  Street.  Portland,  ME 
04101 

Vessel:  Scotia  Pnnce 

Princess  Cruise  Lines.  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  P  &  O  Princess  Cruises  pic.  24305 
TovvTi  Center  Drive,  Santa  Clarita.  CA 
91355-4999 

Vessels;  Coral  Princess.  Crown  Princess. 
Dawn  Princess.  Golden  Princess. 
Grand  Princess.  Ocean  Princess.  Begal 
Princess.  Sea  Princess.  Star  Princess 
and  Sun  Princess 

Princess  Cruise  Lines.  Ltd..  P  &  O 
Princess  Cruises  International 
Limited.  Princess  Cruises 
(Shipowners)  Limited  and  P  &  0 
Princess  Cruises  pic,  24305  Town 
Center  E>rive.  Santa  Clarita.  CA 
91355-4999 

Vessels:  Pacific  Princess  and  Royal 
Princess 

Royal  Olympic  Cruises  Ltd.,  805  3rd 
Avenue,  18th  Floor,  New  York.  NY 
10002 

Vessel:  Olympic  Countess 

Silversea  Cruises,  Ltd.  and  Silversea 
New  Build  Two  Ltd..  110  East 
Broward  Blvd..  Fort  Lauderdale.  FL 
33301  I 

Vessel:  Silver  Whisper         ' 

West  Travel.  Inc.  (d/b/a  Alaska 
Sightseeing/Cruise  West),  2401  4th 
Avenue.  Seattle,  WA  98121-1438 

Vessel:  Spirit  of  Oceanus 

Dated:  October  12,  2001. 
Bryant  L.  VanBraJde,  ' 

Secretary 

|FR  Doc,  01-26144  Filed  1(3-16-01.  8  45  am! 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Vovages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Commissions 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 
Austal  Ships  Sales  Pty  Ltd.  100  Clarence 

Beach  Road.  Henderson  6166,  Perth. 

Australia 


Vessel:  Westpac  Express 

C  G  Cruise  Invest  As  (d/b/a  SeaDream 

Yacht  Club).  2601  S.  Bayshore  Drive. 

Coconut  Grove,  FL  33133 
Vessels:  Seadream  /and  Seadream  II 
Celebrity  Cruises.  Inc.  and  Summit  Inc.. 

1050  Caribbean  Way.  Miami.  FL 

33132 
Vessel:  Summit 
Corporacion  Ferries  del  Caribe.  Inc.. 

Access  Ferries  S.A.  and  Wealcan 

Enterprises  Inc..  Calle  Concordia  #249 

Altos.  P  O.  Box  6448,  Mayaguez,  PR 

00680 
Vessel;  Millenium  Express 

Delta  Queen  Coastal  Voyages.  L.L.C., 
The  Delta  Queen  Steamboat  Co. 
andCape  May  Light,  L.L.C.,  1380  Port 
of  New  Orleans  Place,  New  Orleans, 
LA  70130 

Vessel:  Cape  May  Light 

Discovery  Sun  Partnership,  Discovery 
Sun  Cruises.  Inc.,  Discovery  Sun 
Tours.  Inc.  and  International  Shipping 
Partners.  Inc..  1775  N.W.  70th 
.•\venue,  Miami,  FL  33126-1341 

Vessel:  Discovery  Sun 

Norwegian  Cruise  Line  Limited,  7665 
Corporate  Center  Drive,  Miami,  FL 
33126 

Vessel:  Norwegian  Sun 

P  &  O  Princess  Cruises  International 
Limited.  Princess  Cruise  Lines,  Ltd. 
and  Cosmex  International  Limited. 
Richmond  House.  Terminus  Terrace, 
Southampton  8014  3PN,  United 
Kingdom 

Vessel:  Victoria 

Prince  of  Fundy  Cruises  Ltd.. 
International  Shipping  Partners,  Inc. 
and  Transworld  Steamship  Co.  Inc., 
Station  A,  P.O  Box  4216,  468 
Commercial  Street.  Portland.  ME 
04101 

Ves.se  1:  Scotia  Prince 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International  Limited 
and  P  &  O  Princess  Cruises  pic.  24305 
Town  Center  Drive,  Santa  Clarita,  CA 
91355-4999 

Vessels:  Crown  Princess  and  Regal 
Princess 

Princess  Cruise  Lines,  Ltd.,  P  &  O 
Princess  Cruises  International 
Limited,  Fairline  Shipping 
Corporation  Ltd.  and  P  &  O  Princess 
Cruises  pic,  24305  Town  Center 
Drive,  Santa  Clarita,  CA  91355-4999 

Vessel:  Dawn  Princess 

Princess  Cruise  Lines.  Ltd..  P  &  O 
Princess  Cruises  International 
Limited.  GP2  Ltd.  and  P  &  O  Princess 
Cruises  pic.  24305  Town  Center 
Drive. Santa  Clarita.  CA  91355-4999 

Vessel:  Golden  Princess 

Princess  Cruise  Lines.  Ltd.  P  &  O 
Princess  Cruises  International 


Limited,  Fairline  Shipping 
International  Corporation  Ltd.  and  P  & 
O  Princess  Cruises  pic,  24305  Town 
Center  Drive,  Santa  Clarita,  CA 
91355-4999 
Vessel:  Grand  Princess 

Princess  Cruise  Lines.  Ltd.,  P  &  O 
Princess  Cruises  International 
Limited,  OP  Shipping  Corporation. 
Ltd.  and  P  &  O  Princess  Cruises  pic, 
24305  TowTi  Center  Drive,  Santa 
Clarita.  CA  91355-4999 

Vessel;  Ocean  Princess 

Princess  Cruise  Lines.  Ltd..  P  &  0 
Princess  Cruises  International 
Limited.  Princess  Cruises 
(Shipowners)  Limited.  Liberty 
Maritime  International  Ltd.  and  P  &  O 
Princess  Cruises  pic.  24305  Town 
Center  Drive,  Santa  Clarita,  CA 
91355-4999 

Vessel:  Pacific  Princess 

Princess  Cruise  Lines.  Ltd..  P  &  O 
Princess  Cruises  International 
Limited,  Princess  Cruises 
(Shipowners)  Limited.  Princess  Tours 
Limited  andP  &  O  Princess  Cruises 
pic.  24305  Town  Center  Drive,  Santa 
Clarita.  CA  91355-4999 

Vessel:  Royal  Princess 

Princess  Cruise  Lines,  Ltd..  P  &  O 
Princess  Cruises  International  Limited 
C  P  Shipping  Corporation.  Ltd.  and  P 
&  O  Princess  Cruises  pic.  24305  Town 
Center  Drive,  Santa  Clarita.  CA 
91355-4999 

Vessel:  Sea  Princess 

Princess  Cruise  Lines.  Ltd.,  P  &  O 
Princess  Cruises  International 
Limited.  COROT  Shipping  Corp. 
(Sociedade  Unipessoal  Lda.)  and  P  & 
O  Princess  Cruises  pic.  24305  Town 
Center  Drive.  Santa  Clarita.  CA 
91355-4999 

Vessel:  Sun  Princess 

Silversea  Cruises.  Ltd.  and  Silversea 
New  Build  Two  Ltd.,  110  East 
Broward  Blvd..  Fort  Lauderdale.  FL 
33301 

Vessel:  Silver  Whisper 

West  Travel.  Inc.  (d/b/a  Alaska 
Sightseeing/Cruise  West),  2401  4th 
Avenue,  Seattle.  WA  98121-1438 

Vessel:  Spitit  of  Alaska 

West  Travel.  Inc. (d/b/a  Alaska 
Sightseeing/Cruise  West)  The  Spirit  of 
Oceanus.  Ltd.  and  V  Ships  Leisure 
SAM,  2401  4th  Avenue.  Seattle.  WA 
98121-1438 

Vessel:  Spirit  of  Oceanus 

Dated:  Octoberl  2.  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

(PR  Doc.  01-26145  Filed  10-1&-01;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573, 

Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Carib  Cargo,  Inc.,  8012  NVV.,  29th  Street, 
Miami,  FL  33122,  Officer;  Armando 
Peralta,  President/Director  (Qualifying 
Individual) 
North  Star  Express,  Inc.,  2252  Beverly 
Blvd.,  Ste.  204,  Los  Angeles,  CA 
90057.  Officers:  Leonardo  B,  Lucena, 
Marketing  Director  (Quatifying 
Individual),  Eleuterio  Gagar,  President 
Vision  Intermodal,  Inc.,  16020  Van  Ness 
Avenue,  #16,  Torrance,  CA  90504 
Officers:  In  Su  Choi,  C.E.O./Secretary 
(Qualifying  Individual) 
Nobel  Cargo  Systems,  Inc.,  3571  N.W, 
82nd  Avenue,  Miami.  FL  33122, 
Officers:  Ivo  Vieira  Neto,  President 
(Qualifying  Individual),  Claudinei 
Piccoli,  Vice  President 

Dated:  October  12.  2001 
Bryant  L.  VanBrakle. 

Secretary. 

(PR  Doc.  01-26143  Filed  10-16-01.  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0086] 

SutMTiission  for  0MB  Review  and 
Extension  GSA  Form  1364,  Proposal  to 
Lease  Space  (Not  Required  by 
Regulation) 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  an  emergency 
reinstatement  and  request  for  review 
and  extension  of  the  reinstated 
collection  (3090-0086). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 


Administration  (GSA  Regulatory 
Secretariat  requested  in  August  2001 
that  the  Office  of  Management  and 
Budget  (0MB)  reinstate  on  information 
collection  that  pertains  to  GSA  Form 
1364,  Proposal  to  Lease  Space  OMB 
reinstated  the  collection  on  August  24, 
2001,  Information  collected  under  this 
authority  is  not  otherwise  required  bv 
regulation.  This  notice  indicates  GS.^'s 
intent  to  request  an  extension  by  3  years 
of  OMB's  emergency  reinstatement  of 
this  collection  and  to  request  public 
review  and  comment  on  the  collection 

Public  comments  are  particularly 
invited  on:  Whether  the  GSA  Form 
1364,  Proposal  to  Lease  Space,  is 
necessary  to  conduct  a  proper  analysis 
of  leasing  proposals  prior  to  awarding 
leasing  contracts,  and  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  burden  of  this  collection 
of  information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
easy  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology 
DATES:  Comments  may  be  submitted  on 
or  before  December  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  )ulia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)208-1168. 

ADDRESSES  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  Springer. 
GSA  Desk  Officer,  OMB,  Room  10236. 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  Stephanie  Morris  General 
Services  Administration,  Regulatory 
Secretariat,  1800  F  Street,  NW  ,  Room 
4035,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
(GSA)  have  various  mission 
responsibilities  related  to  the 
acquisition  and  provision  of  real 
property  management,  and  disposal  of 
real  and  personal  property.  These 
mission  responsibilities  generate 
requirements  that  are  realized  through 
the  solicitation  and  award  of  leasing 
contracts.  Individuals  solicitations  and 
resulting  contracts  may  impose  unique 
information  collection/reporting 
requirements  on  contractors,  not 
required  by  regulation,  but  necessary  to 
evaluate  particular  program 
accomplishments  and  measure  success 
in  meeting  program  objectives. 


B.  Annual  Reporting  Burden 

Respondents:  5016 
Responses  Per  Respondent:  1. 
Total  Responses:  5,016, 

Trital  Burden  Hours'  25,183. 

Obtainmg  Copies  of  Proposal 

Requesters  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVPi,  1800  F  Street.  NW.,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
301-4755.  Please  cite  OMB  Control  No. 
3090-0086.  GSA  Form  1364.  Proposal  to 
Lease  Space  (Not  Required  by 
Regulation),  in  all  correspondence. 

Dated:  October  9,  2001. 
David  A.  Drabkut, 

Deputy  AsiOLhitt  Administrator.  Office  of 

Acquisition  Policy 

iFRDiK    ni-2f.OO- Fil^d  K>-1&-01;  8:45  ami 

BILLING  CO0€  682&-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0200] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Sealed 
Bidding 

AGENCY:  General  Services 
.administration  (GSA) 

ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance 

SUMMARY:  I'nder  the  provisions  of  the 
Papenvori<  Reduction  Act  of  1995  (44 
use.  Chapter  35),  the  General  .Sen-ices 
Administration  (GS.^)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  pre\'iousl\  approved 
information  collection  requirement 
concerning  Sealed  Bidding.  A  request 
for  public  comments  was  published  at 
66  FR  .18427.  luly  24,  2001.  No 
comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  November  16.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  DeStefano,  .-\(  quisitiun  i^jiicy 
Division,  GSA  (2()2i  5(11-1758. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  OMB, 
Room'  10236,  NEOB.  Washington.  DC 
20503.  and  a  copy  to  Stephanie  Morris, 
General  services  Administration  9MVP). 
1800  F  Street.  NW..  Room  405, 
Washington.  DC  20405. 
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A.  Purpose  I 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (0MB)  to  review  and 
approve  information  collection,  309O- 
0200,  concerning  Sealed  Bidding.  The 
information  requested  regarding  an 
offeror's  monthly  production  capability 
is  needed  to  make  progressive  awards  to 
ensure  coverage  of  stock  items. 

B.  Annual  Reporting  Burden. 

Fespondents:  10. 

Annual  Responses:  10. 

Average  Hours  Per  Response:  5 

Burden  Hours:  5. 

On  review  the  annual  responses  have 
decreased,  but  the  time  to  compile  the 
requested  information  requires  more 
time,  because  item  purchase  has 
changed  from  wiping  rags  to  fire  pants. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration.  Acquisition  Policv 
Division  (MVP),  1800  F  Street,  N\V., 
Room  40.35,  Washington.  DC  2040.5,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  vour  request  to  (202)  501-4067. 
Please  cite  0MB  Control  No.  3090-0200. 
Sealed  Bidding,  in  all  correspondence. 

Dated  October  9.  2001.         . 
David  A.  Drabkin. 

Deputy  Associate  Administrator.  Office  of 

Acquisition  Policy 

|FR  DfK  01-26005  Fiied  10-16-01,  8:45  ami 

BILLING  CODE  6820-81-4)1  I 


GENERAL  SERVICES 
ADMINISTRATION 


I 


[OMB  Control  No.  3090-0058] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Deposit 
Bond  Annual-Sale  of  Government 
Personal  Property,  Standard  Form  151 

agency:  Federal  Supply  Service.  GSA 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  .\ci  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concemmg  Deposit  Bond  Annual-Sale 
of  Government  Personal  Property, 
Standard  Form  151.  A  request  for  public 
comments  was  published  at  66  FR 
37232,  luly  17,  2001.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  November  16,  2001 


FOR  FURTHER  INFORMATION  CONTACT: 

Judith  R.  Cotter,  Federal  Supply 
Services,  GSA  (703)  305-7052.' 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  Edward 
Springer,  GSA  Desk  Officer,  OMB, 
Room' 10236.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris. 
C/eneral  Services  Administration  (MVP). 
1800  F  Street,  NW.,  Room  4035. 
Washington.  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Creneral  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection.  3090- 
0058;  concerning  Deposit  Bond  Annual- 
Sale  of  Government  Personal  Property, 
Standard  Form  151.  This  form  is  used 
by  bidders  participating  in  sales  of 
Government  personal  property 
whenever  the  sales  invitation  permits  an 
annual  type  of  deposit  bond  in  lieu  of 
cash  or  other  form  of  deposit. 

B.  Annual  Reporting  Burden. 

Respondents:  1000. 
Annual  Responses:  1000. 
Burden  Hours:  250. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
.\dniinistration.  Acquisition  Policy 
Division  (MVP),  1800  F  Street,  N\V., 
Room  4035,  Washington,  DC  20405.  or 
by  telephoning  (202)  501^744.  or  by 
faxing  vour  request  to  (202)  501—4067. 
Please  cite  OMB  Control  No.  3090-0058. 
[>iposit  Bond  Annual-Sale  of 
Government  Personal  Property,  in  all 
correspondence. 

Dated  0<t(.ber9,  2001. 
David  \.  Drabkin, 

Deputv  Associate  Administrator.  Office  of 

.■\cquisition  Policy 

IFR  Do<    01-26006  Filed  10-16-01;  8:45  ami 

BILUNG  CODE  S820-41-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0057] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Deposit 
Bond  Individual-Sale  of  Government 
Personal  Property 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Deposit  Bond  Individual- 
Sale  of  Government  Personal  Property. 
A  request  for  public  comments  was 
published  at  66  FR  37233.  July  17.  2001. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  R.  Cotter,  Federal  Supply 
Services,  GSA,  (703)  305-7052. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  OMB. 
Room  10236,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris, 
General  Services  Administration  (MVP), 
1800  F  Street,  NW..  Room  4035, 
Washington,  EX:  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection,  3090- 
0057.  concerning  Deposit  Bond 
Individual-Sale  of  Government  Personal 
Property.  This  form  is  used  by  bidders 
participating  in  sales  of  Government 
personal  property  whenever  the  sales 
invitation  permits  an  individual  type  of 
deposit  bond  in  lieu  of  cash  or  other 
form  of  bid  deposit, 

B.  Annual  Reporting  Burden 

Respondents:  500. 
Annual  Responses:  500. 
Burden  Hours:  125. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP),  1800  F  Street,  NW.. 
Room  4035,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0057, 
Deposit  Bond  Individual-Sale  of 
Government  Personal  Property,  in  all 
correspondence. 

Dated;  October  9,  2001. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office 

Acquisition  Policy. 

[FR  Doc.  01-26008  Fiied  10-16-01;  845  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

agency:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 

DATES:  The  meeting  will  be  held  on 
Friday,  November  2,  2001,  from  8:30 
a.m.  to  4  p.m.  and  is  open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  at 
6010  Executive  Boulevard,  Fourth  Floor, 
Rockville,  Maryland  20852. 

FOR  GENERAL  INFORMATION  CONTACT: 

Anne  Lebbon,  Coordinator  of  the 
Advisory  Council,  at  the  Agency  for 
Healthcare  Research  and  Quality,  2101 
East  Jefferson  Street,  Suite  600, 
Rockville,  Maryland  20852,  (301)  594- 
7216.  For  press-related  information, 
please  contact  Karen  Migdail  at  301/ 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity,  AHRQ,  on  (301) 
594-6662  no  later  than  October  26, 
2001. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  QuaUty.  In 
accordance  with  its  statutory  mandate, 
the  Council  is  to  advise  the  Secretary 
and  the  Director,  Agency  for  Healthcare 
Research  and  Quality  (AHRQ),  on 
matters  related  to  actions  of  the  Agency 
to  enhance  the  quality,  improve 
outcomes,  reduce  costs  of  health  care 
services,  improve  access  to  such 
services  through  scientific  research,  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  health  care 
services. 

The  Council  is  composed  of  members 
of  the  public  appointed  by  the  Secretary 
and  Federal  ex-officio  members.  Donald 
M.  Berwick.  M.D.,  the  Council 
chairman,  will  preside. 


II.  Agenda 

On  Friday,  November  2,  2001.  the 
meeting  will  begin  at  8;30  a.m  .  with  the 
call  to  order  by  the  Council  Chairman 
The  Director.  AHRQ,  will  present  the 
status  of  the  Agency's  current  research, 
programs,  and  initiatives.  Tentative 
agenda  items  include  Centers  for 
Education  and  Research  on 
Therapeutics  (CERTS),  Evidence-based 
Practice  Centers  (EPCs).  the  National 
Quality  Report,  and  the  National 
Disparities  Report.  The  official  agenda 
will  be  available  on  AHRQ's  website  at 
www.ahrq.gov  no  later  than  October  19, 
2001.  The  meeting  will  adjourn  at  4 
p.m. 

Dated:  October  5.  2001. 
John  M.  Eisenl>erg, 

Director. 

(FR  Doc.  01-26159  Filed  10-16-01,  8:45  am) 

BILUNG  CODE  4iaO-«M« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

iVame.- Citizens  Advisor\'  Corrunittep  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHES) 

Times  and  Dates  8  a.m,-6:30  p  m.. 
December  3,  2001.8  am, -5:30  p,m  , 
December  4,  2001 

Place:  Oak  Ridge  Mall,  Crown  Conference 
Center,  CumberlandRoom,  333  Main  Street. 
Suite  216,  Oak  Ridge,  TN  37830.  Telephone 
(865)  482-2008. 

Sfoftjs:  Open  to  the  public,  limited  only  bv 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  delineates  the 
responsibilities  and  procedures  for  .^TSDR'R 
public  health  activities  at  DOE  sites  requirf>d 
under  sections  104.  105,  107,  and  120  of  thp 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessment"; 
at  EXDE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  p>etitions  from  the 


public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
resparch.  emergency  response,  and 
prepar,^tion  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  2000.  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
EXDE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potpntially  expwsed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use  HHS  has 
delegated  program  responsibility  to  CDC 

Purpose  This  subcommittee  is  charged 
with  providing  ad\  ice  and  recommendations 
to  the  Director.  CDC.  and  the  Administrator, 
ATSDR,  pertaining  to  CDCs  and  ATSDR's 
public  health  activities  and  research  at  this 
DOE  site  .\ctivities  shall  focus  on  providing 
the  publu  with  a  vehicle  to  express  concerns 
and  provide  advice  and  recommendations  to 
CDC  and  ATSDR.  The  purpose  of  this 
meeting  is  to  receive  updates  from  ATSDR 
and  CIX^.  and  to  address  other  issues  and 
topics,  d«;  neressar-\' 

Matters  to  be  Discussed  The  agenda 
includes  an  Epidemiology  Workshop  II — 
Discussion  of  the  study  "Cancer  Mortality 
.Near  Oak  Ridge  Tennessee"  by  ).  Mangano, 
■  discussion  of  C.ommunitv  Health  Centers: 
Need.s  and  Strategy,  continuation  of  the 
presentation  and  discussion  of  the  ATSDR 
Public  Health  .Assessment  process,  an  update 
on  the  health  education  needs  assessment. 
updates  from  the  .Agenda,  Public  Health 
.Assessment.  Health  .Needs  Assessment, 
Guidelines/Procedures,  and 
Communications/Outreach  Work  Groups. 
and  to  receive  agency  updates  Agenda  items 
are  subiect  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information:  La 
Freta  Dalton.  Designated  Federal  Official,  or 
Marilyn  Palmer.  Committee  Management 
Specialist.  Division  of  Health  Assessment 
and  Consultation   ATSDR   1600  Clifton  Road, 
NE,  M/S  E-54,  Atlanta,  (n-orgia  30333, 
telephone  l-888^2-ATSDRi287:f-:  fax  4(i4 
498-1744 

The  Director  Management  .Analysis  and 
Services  Office  has  tieen  lielegaier,  'he 
authontv  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  tiitiv  ities,  for 
both  the  Centers  for  Disease  Gintrol  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated  (Vtober  11,  2001 

)ohn  Burckhardt. 

.Retina  Director.  Management  Analysis  and 
Sen.ires  Office.  Centers  for  Disease  Control 
and  Prevention 

IFR  Dof   01^26079  Filed  10-16-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Community/Tribal  Subcommittee  and 
the  Board  of  ScientificCounselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
subcommittee  and  committee  meetings. 

Name:  Community/Tribal  Subcommittee 

Times  and  Dates:  9  a.m. -5  p.m..  November 
13.  2001.  8:30  a.m. -5  p.m.,  November  14, 
2001. 

Place:  Sheraton  Colony  Square  Hotel   188 
14th  Street.  Atlanta,  Georgia.  30361 

Status:  Open  to  the  public,  limited  bv  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people 

Purpose.  This  subcommittee  brings  to  the 
Board  advice,  citizen  input,  and 
recommendations  on  community  and  tribal 
programs,  practices,  and  policies  of  the 
Agency 

Matters  to  be  Discussed:  Agenda  items 
include  an  update  on  ATSDR  activities, 
discussion  on  individual  rights  and  informed 
consent,  presentation  on  Academia  Agency 
Community  Networlc,  review  of  ATSDR's 
improved  Public  Health  Assessment  process 
in  impacted  communities;  presentation  on 
ATSDR's  Emergency  Response  Team;  update 
on-the  Taslc  Forces  progress  report  and 
recommendations;  report  on  the  CTS 
Evaluation  Process;  and  review  of  .Action 
Items  and  Recommendations  from  previous 
meeting. 

Name:  Board  of  Scientific  Counselors. 
ATSDR. 

Times  and  Dates:  8;30  a.m. -5  p  m  . 
November  15.  2001.  8:30  am  -12  p.m.. 
November  16.  2001. 

Place  Sheraton  Colony  Square  Hotel,  188 
14th  Street,  Atlanta,  Georgia,  30361 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the  Secretarv: 
the  Assistant  Secretary  for  Health;  and  the 
Administrator,  ATSDR,  on  ATSDR  programs 
to  ensure  scientific  quality,  timeliness. 
utility,  and  dissemination  of  results  ■ 

Specifically,  the  Board  advises  on  the 
adequacy  of  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigations,  accuracy  and 
currency  of  the  science  in  .^TSDR  reports. 
and  program  areas  to  emphasize  or  de- 
emphasize  In  addition,  the  Board 
recommends  research  programs  and 
conference  support  for  which  the  .Agencv 
awards  grants  to  universities,  colleges. 
research  institutions,  hospitals,  and  other 
public  and  pnvate  organizations 

Matters  to  be  Discassed  .Agenda  items  will 
include  a  review  of  Action  Items,  updates  on 


Research  Agenda  and  formation  of  Health 
Department  Subcommittee;  .ATSDR  updates; 
review  nf  .MSDR  activities  at  Toms  River. 
New  lersey:  overview  and  community 
involvement  activities;  Publir.  Health 
.Assessment,  exposure,  assessments,  health 
studies,  and  other  activities,  overview  of  the 
combined  vision;  update  on  joint  activities; 
Agency  perspective  on  "vision;"  report  of 
Community  and  Tribal  Subcommittee;  report 
on  emergency  preparedness  and  response; 
and  Fallon.  Nevada  asthma  activities 

Written  comments  are  welcomed  and 
should  be  received  by  the  contact  person 
listed  below  prior  to  the  opening  of  the 
meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robert  Spengier.  Sc  D..  Executive  Secretary. 
BSC.  ATSDR.  M/S  E-28.  1600  Clifton  Road. 
NE,  Atlanta,  Georgia  30333,  telephone  404/ 
49&-0003 

Dated:  October  11,  2001. 
lohn  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention 
(FR  Doc  01-26080  Filed  10-1&-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Science  and  Program  Review 
Subcommittee  (SPRS)  and  the 
Advisory  Committee  for  Injury 
Prevention  and  Control(ACIPC): 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  AdvisoryCommittee  Act 
(Pub.  L.  92-463).  the  Centers  for 
DiseaseControl  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  rtieetings. 

Name:  Science  and  Program  Review 
Subcommittee  to  ACIPC. 

Time  and  Date  8  am. -12  noon.  November 
7,  2001 

Place  The  Westin  Peachtree  Plaza,  210 
Peachtree  Street.  NVV.  Atlanta.  Georgia 
30303-1745. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose  The  Subcommittee  provides 
advice  on  ihe  needs,  structure,  progress  and 
performance  of  the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC)  programs. 
The  Subcommittee  provides  second-level 
scientific  and  programmatic  review  for 
applications  for  research  grants,  cooperative 
agreements,  and  training  grants  related  to 
iniurv  control  and  violence  prevention,  and 
recommends  approval  of  projects  that  merit 
further  consideration  for  funding  support. 
The  Subcommittee  also  advises  on  priorities 
for  research  to  be  supported  by  contracts, 
grants,  and  coop>erative  agreements  and 


provides  concept  review  of  program 
proposals  and  announcements. 

Moffers  to  be  Discussed:  Agenda  items 
include  updates  from  the  Subcommittee's 
Acting  Executive  Secretary  and  presentations 
on  the  biomechanics  of  injury. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control. 

Time  and  Dates:  1  p.m.-5;30  p.m., 
November  7.  2001;  8  a.m.-2:50  p.m., 
Novembers,  2001. 

Place:  The  Westin  Peachtree  Plaza,  210 
Peachtree  Street,  NW,  Atlanta,  Georgia 
30303-1745. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Conmiittee  advises  and 
malces  recommendations  to  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  feasible  goals  for  the 
prevention  and  control  of  injury.  The 
Committee  malces  reconunendations 
regarding  policies,  strategies,  objectives,  and 
priorities,  and  reviews  progress  toward  injury 
prevention  and  control. The  Committee 
provides  advice  on  the  appropriate  balance  of 
intramural  and  extramural  research,  and  also 
provides  guidance  on  the  needs,  structure, 
progress  and  performance  of  intramural 
programs,  and  on  extramural  scientific 
program  matters.  The  Committee  provides 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
prevention,  and  recommends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  Committee  also 
reconunends  areas  of  research  to  be 
supported  by  contracts  and  coofjerative 
agreements  and  provides  concept  review  of 
program  proposals  and  announcements. 

Matters  to  be  Discussed:  Agenda  items 
include  the  NClPOnjury  Research  Agenda; 
an  update  from  the  Director,  NCIPC;  feedback 
on  issues  from  earlier  AQPC  meetings; 
reports  from  the  Science  and  Program  Review 
Subcommittee,  Family  andlntimate  Violence 
Prevention  Subcommittee,  and 
MotorVehicles  Priorities  Work  Group;  role  of 
AQPC  members  and  subcommittees;  and 
NQPC's  10th  Anniversary  Celebration. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Mr. 
Thomas  E.  Blakeney,  Acting  Executive 
Secretary,  ACIPC.  NQPC,  CDC,  4770 
BufordHighway,  NE,  M/S  K61,  Atlanta, 
Georgia  30341-3724,  telephone  770/488- 
1481. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for 
ToxicSubstances  and  Disease  Registry. 

Dated:  October  11,2001. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-26081  Filed  10-16-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  [CDC] 
announces  the  following  committee 
meeting; 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Time  and  Date:  8:30  a.m.-5  p.m..  October 
25,  2001.  8  a.m. -5  p.m.,  October  26.  2001 

Place:  Embassy  Suites.  1900  Diagonal 
Road.  Alexandria,  Virginia  22314.  telephone 
703/684-5900. 

Status:  Open  8:30  a.m. -9:30  a.m..  October 
25,  2001   Closed  9:30  a.m. -5  p.m..  October 
25,  2001   Closed  8  a.m  -5  p.m.,  Oclober  26. 
2001. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety'  and 
health,  and  allied  areas.  It  is  the  intent  of  the 
NIOSH  to  support  broad-based  research 
endeavors  in  keeping  with  the  Institute's 
program  goals.  This  will  lead  to  improved 
understanding  and  appreciation  for  the 
magnitude  of  the  aggregate  health  burden 
associated  with  occupiational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects,  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8:30-9:30  a.m. 
on  October  25,  2001,  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  remainder  of  the  meeting  will 
proceed  in  closed  session.  The  purpose  of  the 
closed  sessions  is  for  the  SOHSS  to  consider 
safety  and  occupational  health-related  grant 
applications.  These  portions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552b(c)(4) 
and  (6)  title  5  U.S.C,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  publication 
requirement. 

Contact  Person  for  More  Information: 
Charles  N.  Rafferty,  Ph.D.,  NIOSH  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4114.  MSC  7816,  Bethesda,  Marvland 
20892.  telephone  301/435-3562,  fax  301/ 
480-2644 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 


authority  to  sign  Federal  Register  notices 
pertaining  to  annoiincemfnts  of  moetings  and 
other  committee  managf-nicnt  activities  for 
both  the  Centers  for  Diseast"  Contnii  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated-  October  11.  2001 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention 
I'FR  Doc.  01-26077  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Reauthorization  of  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
Program  Authority 

AGENCY:  Administration  for  Children 

and  Families,  HHS. 

ACTION:  Solicitation  of  comments. 

SUMMARY:  On  August  22,  1996,  Congress 
enacted  the  Personal  Responsihilitv  and 
Work  Opportunity  Reconciliation  Act 
This  legislation  created  a  new  welfare 
block  grant  program,  known  as  the 
Temporary  Assistance  for  Needy 
Families,  or  TANF.  The  TANF  program 
goes  before  Congress  for  reauthorization 
next  year.  The  purpose  of  this  notice  is 
to  invite  public  comment  about  what 
changes  the  Administration  should 
propose  for  this  program. 
DATES:  Submit  comments  on  or  before 
November  30,  2001. 
ADDRESSES:  Submit  comments  through 
the  mail  to;  TANF  Reauthorization 
Ideas,  Office  of  Family  Assistance.  5th 
Floor  East,  Aerospace  Building,  370 
L'Enfant  Promenade,  SVV,  Washington, 
DC  20447.  Hand  deliver  comments  to. 
Office  of  Family  Assistance,  5th  Floor 
East.  901  D  Street,  SW..  Washington, 
DC.  If  you  wish  to  comment 
electronicall) .  go  to  OFA's  Web  site  at 
http://www.acf.dhhs.gov/programs/ofa' 
and  follow  the  instructions. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Burek,  Senior  Program  Specialist,  Office 
of  Family  Assistance,  ACF,  at  202^01- 
4528.  Ms.  Burek's  e-mail  address  is; 
aburek@acf.dhhs.gov. 

SUPPLEMENTARY  INFORMATION: 
Legislative  Background 

Title  I  of  the  Personal  Responsibility 
and  Work  Opportunitv  Reconciliation 
Act  of  1996,  Pub,  L,  104-193. 
established  the  Temporary  .Assistance 
for  Needy  Families  (TANF)  program  at 
title  \V-.\  of  the  Social  Securiiv  .■\ct  (the 


Act)  TANF  is  a  block  grant  program 
that  has  facilitated  dramatic  reforms  in 
the  nation's  welfare  system.  Its  focus  is 
on  moving  recipients  into  work  and 
turning  welfare  into  a  program  of 
temporary  assistance,  preventing  and 
reducing  the  incidence  of  out-of- 
wedlock  births,  and  promoting  stable 
two-parent  families. 

TANF  replaced  the  national  welfare 

program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC)  that 
provided  cash  assistance  to  needy 
families  on  an  entitlement  basis.  It  also 
replaced  the  related  programs  known  as 
the  Job  Opportunities  and  Basic  Skills 
Training  (lOBS)  program  and  the 
Emergency  Assistance  (EA)  program. 
The  law.  which  provides  the  major 
portion  of  the  state  and  tribal  funding 
for  TANF  in  the  form  of  a  block  grant, 
was  only  authorized  through  2002. 

You  may  find  an  electronic  version  of 

the  enrolled  bill  at:  http:// 
thomas  loc  gov/cgi-bin/query/ 
7.^c704  H  R  3734.E.WH. 

-Authority:  E.O.  13132.  64  FR  43255,  3  CFR. 
1499Comp.,p.  206. 

Public  Input 

Between  mid-October  and  mid- 
November,  the  Department  is 
sponsoring  five  regional  meetings  with 
key  officials  from  each  state  to  receive 

input  as  the  .Administration  considers 
its  T.ANF  reauthorization  proposal.  The 
Department  will  also  be  sponsoring  a 
meeting  with  tribal  repre.sentatives  that 
will  focus  on  tribal  TANF  issues. 
However,  it  is  not  possible  to  capture 
input  from  all  indi\'idiials  and 
organizations  that  have  an  interest  in 
T.ANF  reauthorization  through  these 
meetings.  Thus,  this  notice  is  intended 
to  provide  any  and  all  parties  an 
opportunity  to  submit  comments. 

The  Department's  primar>-  interest  is 
gathering  input  about  the  TANF 
provisions  of  the  legislation  However, 
many  other  federal  programs,  such  as 
the  Food  Stamp  Program,  the  Child  Care 
and  Development  Fund,  Child  Welfare, 
and  Child  Support  Enforcement  serve 
the  same  needy  families  as  T.A.N'F  and 
provide  related  benefits.  Some  of  these 
programs  are  facing  reauthorization  next 
year  as  well  Thus,  the  Department  will 
also  accept  comments  on  program 
coordination  issues. 

DaU'L)  (),  !ober  11,  2001 
Tommy  G.  Thompson,  r 
Secretary- 
[PR  Doc  01-26038  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice.  I 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Same  of  Committee:  Clinical 
Chemistrv-  and  Clinical  Toxicology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

Genertfi  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator}-  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  29,  2001,  from  8  am 
to  5  p.m. 

Location:  Hilton  DC  North — 
Gaithersburg.  Salons  .\.  B,  C,  and  D,  620 
Perry  Pkwy.,  Gaithersburg.  VfD 

Contact:  Veronica  I.  Calvin,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  .\dministration, 
2098  Gaither  Rd.,  Rockville,  MD  20830. 
301-594-1243.  or  FD.A  Advisory 
Committee  Information  Line,  1-^00- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12514. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

.-Agenda:  The  committee  will  provide 
advice  and  recommendations  on  the 
tvpes  of  data  and/or  labeling  needed  m 
premarket  notification  (510(k)) 
submissions  for  glucose  test  systems  to 
address  problems  associated  with  using 
blood  samples  from  alternate  sites,  such 
as  the  forearm,  upper  arm,  thigh,  calf,  or 
base  of  the  thumb  Background 
information,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  on  October  26, 
2001,  on  the  Internet  at  http  ' ' 
www.  fda.gov/cdrh/panelmtg. html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee  Written 
submissions  may  be  made  to  the  contact 
person  by  October  19,  2001  Oral 
presentations  from  the  public  will  bt^ 
scheduled  between  approximately  11 
a.m.  and  12  noon  and  between 
approximately  3  p.m.  and  3.30  p  m  on 
October  29.  2001.  Time  allotted  for  eai.h 
presentation  may  be  limited  Those 


^desiring  to  make  formal  oral 
presentations  should  notif\^  the  contact 
person  before  October  19.  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
.addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FD.-^  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
October  29.  2001.  Clinica'l  Chemistry 
and  Clinical  Toxicology  Devices  Panel 
of  the  Medical  Devices  Advisorv' 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Clinical 
Chemistr>'  and  Clinical  Toxicology 
Devices  Pane!  of  the  Medical  Devices 
.Advisory  Committee  were  available  at 
this  time,  the  Commissioner  of  Food 
and  Drugs  concluded  that  it  was  in  the 
public  interest  to  hold  this  meeting  even 
if  there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisorv  Committee  Act  (5 
I'.S.C.  app.  2) 

Dated:  October  11.  2001 
Linda  A.  Suydam, 

Senior  Associate  Commissioner 

(FR  Doc.  01-26173  Filed  10-15-01;  9:31  ami 

BILUNG  COOe  4ISO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  OOE-1 250] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Synercid;  Correction 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  21.  2001  (66  FR 
486920!  The  document  determined  the 
regulatory  review  period  for  Synercid 
and  published  the  notice  of  that 
determination  as  required  by  law.  The 
document  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 
DATES:  October  17.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Iov(  e  Strong.  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
.•\iiministration.  5fiO0  Fishers  Lane, 
R()(  kville,  MD  20857.  301-827-7010. 


SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
01-23703,  appearing  on  page  48690  in 
the  Federal  Register  of  Friday, 
September  21,  200i,  the  following 
correction  is  made:  On  page  48690,  in 
the  second  column,  "Docket  No.  OlE- 
1250]"  is  corrected  to  read  "[Docket  No. 
00E-1250]". 

Dated:  October  10,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-25998  Filed  10-16-01;  845  am) 

BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Indian  Health  Service  (IBS). 
ACTION:  Request  for  Public  Comment: 
60-day  notice;  proposed  collection: 
stakeholder  satisfaction  with  IHS  tribal 
consultation. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  a  proposed  information 
collection  project,  the  Indian  Health 
Service  (IHS)  is  publishing  for  comment 
a  summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

Proposed  Collection 

A  voluntary  sur\'ey  will  be  conducted 
of  elected  leaders  representing  federally 
recognized  tribes,  and  any  board 
member  or  executive  director 
authorized  to  represent  a  tribal 
organization  or  an  urban  Indian  health 
program  to  assess  the  level  of  customer 
(stakeholder)  satisfaction  with  the 
agency's  tribal  consultation  process. 

Title:  Stakeholder  Satisfaction  with 
IHS  Tribal  Consultation. 

Type  of  Information  Collection 
Request:  New  collection. 

Form  Numberfsj:  None. 

Need  and  Use  of  Information 
Collection:  The  information  gathered 
will  be  used  by  agency  management  and 
staff  to  establish  baseline  data,  to 
identify  strengths  and  weaknesses  in  the 
current  consultation  process,  to  assess 
how  well  the  processes  for  consultation 
are  working,  to  make  improvements  that 
are  practical  and  feasible,  and  to 
provide  feedback  to  local  tribal  officials, 
health  boards,  tribal  organizations, 
urban  Indian  health  programs  and 
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community  members  regarding 
stakeholder  satisfaction  with  the 
agency's  tribal  consultation  process. 

Frequency:  Annually. 

Affected  Public:  Individuals,  not-for- 
profit  institutions,  State,  Local,  or  Tribal 
Governments. 

Number  of  Respondents:  605. 

Annual  Number  of  Responses  per 
Respondent:  1. 

Total  Annual  Responses:  605. 

Average  Burden  per  response:  20 
minutes. 

Total  Annual  Hours  Requested:  202 
hours. 

There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report  for  this  collection  of  information. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Send  Comments  and  Requests  for 
Further  Information 

Send  your  written  comments,  requests 
for  more  information  on  the  proposed 
collection,  or  requests  to  obtain  a  copy 
of  the  data  collection  instnunent{s)  and 
instructions  to:  Mr.  Lance  Hodahkwen, 
Sr.,  M.P.H.,  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 
Suite  450,  Rockville,  MD  20852-l'601  or 
call  non-toll  free  (301)  443-5938.  send 
via  facsimile  to  (301)  443-2316,  or  send 
your  e-mail  requests,  comments,  and 
return  address  to: 
lhodahkw@hqe.ihs.gov. 


Comment  Due  Date 

Your  comments  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received  on 
or  before  December  17,  2001 

Dated:October  10,  2001. 
Michael  H.  Trujillo, 

Assistant  Surgeon  Genera!  Dirertrir  Indian 

Health  Service 

IFR  Doc.  01-26063  Filed  10-16-01.  8  45  ami 

BILUNQ  CODE  4160-16-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-f»-76]       * 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB;  HUD 
Alternative  for  SF-424  Forms, 
Application  for  Federal  Assistance  and 
Attendent  Forms 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB  j  for 
review;  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date  .November 
16,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  andyor  0MB 
approval  (2501-0017)  number  and 
should  be  sent  to:  Joseph  F  Lackev.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410:  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-23 74.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 

from  Mr  Eddins 

SUPPLEMENTARY  INFORMATION:  The 
Dt'partment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S  C  Chapter  35).  The  Notice 
lists  the  following  inform.ation:  (1)  The 
title  of  the  information  collection 
proposal;  12)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
he  required   (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  110)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

This  Notice  also  lists  the  following 
information: 

Title  of  Prnposal  \i\  'D  .Mteniatu  e  for 
SF-424  Forms,  ,\ppli(.ation  for  Federal 
.Assistance  and  Attendant  Forms, 

OMB  Approval  Suinher  2501-0017. 

Form  Number  Hrr>-^24,  HrD-424- 
B.HUD-424-C: 

Description  of  the  Need  for  the 
Information  and  its  Proposed  I'se  HUD 
alternative  to  the  SAF— 424,  Application 
for  Federal  Assistan(  e.  and  diret  )!\ 
related  forms  intended  !r;  niU-r 
consolidated  and  streamlined  grant 
application  processors  in  accordance 
with  the  provisions  of  Public  Law  106- 
107  The  Federal  Financial  .Assisfarn  e 
Improvement  Act  of  1994 

Respondents  Individuals  or 
households  Not-for-institutions.  State. 
Lof:al  or  Tribal  Crovernmenl 

Frequency  of  Submission  ( )i; 
occasion 


^ 


Numt)er  of  re- 
spondents 


Frequency  o1 
response 


Hours  per  'e- 
sponse 


Bu'Oen  hou' 


Reporting  Burden 
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Total  Estimated  Burden  Hours:  1 . 
Status:  Reinstatement,  without 
change. 

Autliority:  Section  3307  of  the  Paperwork 
Reduction  .-Kct  of  1995.  44  L'.S.C.  35,  as 
amended 

Dated:  October  10.  2002. 
Wayne  Eddins, 

DeparUr.ental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer 

IFR  Doc.  01-26024  Filed  10-16-01.  8  45  ami 

BILUNG  CODE  4310-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4663-C-06] 

Notice  Inviting  Applications: 
Designation  of  Forty  Renewal 
Communities;  Technical  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  inviting  applications; 
technical  correction. 

SUMMARY:  On  August  7.  2001,  HL^ 
published  a  Notice  inviting  applications 
for  designation  of  nominated  areas  as 
Renewal  Communities.  This  document 
corrects  an  error  in  the  Notice  b\ 
removing  arson  from  the  list  of  offenses 
counted  in  determining  the  Crime  Index 
and  the  Local  Crime  Index 
DATES:  Application  Due  Date:  The 
extended  application  due  date  of 
November  2,  2001,  in  accordance  with 
the  Notice  of  Extension  published  on 
September  25,  2001  (66  PR  49032), 
continues  to  apply. 

FOR  FURTHER  INFORMATION  COWTACT:  John 
Hames,  Renewal  Community  Initiative, 
Office  of  Community  Plannmg  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SVV,  Room  7130,  Washington.  DC 
20410,  (202)  708-6339  Persons  with 
hearing  or  speech  disabilities  may  call 
(800)  877-8339  (the  Federal  Information 
Relay  Service- TTY). 

SUPPLEMENTARY  INFORMATION:  On  August 
7.  2001  (66  PR  41432),  HUD  published 
a  Notice  Inviting  Applications  for 
Designation  of  Forty  Renewal 
Communities.  The  Notice,  in  section 
III.C.3.d.ii.  at  66  FR  41437,  includes 
arson  in  the  list  of  offenses  that  must  be 
included  when  determining  the  Local 
Crime  Index  (LCI)  in  a  nommated  area 
for  purposes  of  comparing  the  LCI  to  the 
FBI's  Crime  Index  (CI) 

Although  the  offense  of  arson  is 
mcluded  as  part  of  the  FBI's  Uniform 
Crime  Reporting  (UCR)  system,  it  is  not 
included  in  the  Crime  Index 
determination  because  the  reporting  for 


arson  is  not  as  consistent  as  for  other 
offenses  The  reference  to  arson  in  the 
Notice  is,  therefore,  being  removed.  In 
addition,  a  correction  making 
conforming  changes  to  the  July  9,  2001 
(66  FR  35850)  interim  rule  for 
Designation  of  Renewal  Communities  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register 

.Accordingly.  FR  Doc.  01-19652, 
Notice  Inviting  Applications: 
Designation  of  Fortv  Renewal 
Communities,  (FR-4663-N-02), 
published  in  the  Federal  Register  on 
August  7,  2001  (66  FR  41432),  is 
corrected  as  follows: 

On  page  41437,  second  column,  the 
last  complete  sentence  of  section 
III.C.3.d.ii.  is  revised  to  read  as  follows: 
"The  offenses  used  in  determining  the 
CI,  and  which  therefore  must  be  used  in 
determining  the  LCI,  are  the  violent 
crimes  of  murder  and  nonnegligent 
manslaughter,  forcible  rape,  robbery, 
and  aggravated  assault,  and  the  property 
crimes  of  burglan,',  larceny-theft,  and 
motor  vehicle  theft." 

Dated:  October  10.  2001 
Roy  A.  Bemardi. 

Assistant  Secretary  for  Community  Planning 

unci  Development 

iPK  Dor  01-26022  Filed  10-16-01;  8:45  am) 

BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  for  the  Revised 
Draft  Comprehensive  Conservation 
Plan  and  Environmental  Assessment 
for  the  Necedah  National  Wildlife 
Refuge  located  in  Juneau  and  Wood 
Counties,  Wl 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  release  for  public 
review  and  comment  a  revised  Draft 
Comprehensive  Conservation  Plan  and 
associated  Environmental  Assessment 
for  the  Necedah  National  Wildlife 
Rehige  The  Service  is  furnishing  this 
notice  in  compliance  with  Service 
comprehensive  conservation  plan  policy 
guidance  and  in  implementing 
regulations  to  achieve  the  following: 

(1)  Advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  Obtain  comments  on  the  content 
and  conclusion  reached  in  the  revised 
C^omprehensive  Conservation  Plan  and 
associated  Environmental  Assessment. 


DATES:  Written  comments  must  be 
received  by  November  20.  2001.  All 
comments  should  be  addressed  to  Larry 
Wargowsky,  Project  Leader,  Necedah 
National  Wildlife  Refuge,  W7996  20th 
Street  West,  Necedah,  WI  54646. 
Written  comments  may  also  be 
submitted  through  the  Service's  regional 
website  at:  http://mid\vest.fws.gov/ 
planning/ necedahtop. htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wargowsky,  Project  Leader, 
Necedah  National  Wildlife  Refuge, 
W7996  20th  Street  West,  Necedah,  WI 
54646.  Telephone:  (608)  565-2551. 

SUPPLEMENTARY  INFORMATION:  Necedah 
National  Wildlife  Refuge  was 
established  in  1939  as  a  refuge  and 
breeding  ground  for  migratory  birds  and 
for  use  as  an  inviolate  sanctuary  for 
migratory  birds.  Located  in  central 
Wisconsin,  the  Refuge  includes  43,696 
acres  consisting  of  wetlands  and  open 
water  areas,  pine,  oak,  and  aspen 
forests,  grasslands,  and  rare  savannas.  It 
is  Service  policy  to  have  all  lands 
within  the  National  Wildlife  Refuge 
System,  and  address  significant  internal 
and  external  needs  and  issues  identified 
during  the  scoping  and  public 
involvement  process.  The  Service  has 
provided  many  opportunities  for  public 
input  into  this  planning  process  and 
will  continue  to  seek  public  comment. 

Subsequent  to  the  release  of  the 
previous  Draft  Comprehensive 
Conservation  Plan  and  associated 
Environmental  Assessment,  substantive 
modifications  and/or  changes  have  been 
incorporated  into  the  plan.  They 
include: 

•  Incorporation  of  the  Refuge's  Fire 
Management  Plan 

•  Incorporation  of  elements  of  the 
Refuge's  Whooping  Crane 
reintroduction  project 

•  Incorporation  of  a  third  alternative  to 
the  Environmental  Assessment 

•  Clarification  of  the  proposed  new 
Refuge  Visitor  Center 

•  Incorporation  of  the  Biological 
Opinion  prepared  for  the  CCP. 

Dated:  September  26.  2001 
Marvin  E.  Moriarty, 

Acting  Regional  Director 

(FR  Doc.  01-26098  Filed  10-16-01;  8:45  am] 

BILUNG  CODE  4310-66-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  and  Receipt  of 
Application  for  an  Incidental  Take 
Permit  for  Pinery  Glen,  Douglas 
County,  CO 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

SUMMARY:  This  notice  advises  the  public 
that  Continental  Homes  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  Incidental  Take  Permit 
(ITP)  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973  as 
amended  (Act).  The  Service  proposes  to 
issue  a  10-year  permit  to  the  Applicant 
that  would  authorize  the  incidental  take 
of  Preble's  meadow  jumping  mouse 
(Preble's)  (Zapus  hudsonius  preblei), 
federally  listed  as  threatened,  and  loss 
and  modification  of  its  habitat 
associated  with  construction  of  a 
residential  subdivision  in  Douglas 
County.  Colorado.  Construction  of  the 
subdivision  has  resulted  in  the  loss  of 
approximately  18.79  acres  and  will 
result  in  future  loss  of  up  to  2.86  acres 
of  upland  field  that  provides  potential 
foraging  and  hibernation  habitat  for 
Preble's.  The  permit  application 
includes  a  combined  Envirorunental 
Assessment/Habitat  Conservation  Plan 
(Plan),  which  is  available  for  public 
review  and  comment.  The  Plan  fully 
describes  the  proposed  project  and  the 
measures  the  Applicant  will  undertake 
to  minimize  and  mitigate  project 
impacts  to  Preble's. 

"The  Service  requests  comments  on  the 
Plan  for  the  proposed  issuance  of  an 
FTP.  We  provide  this  notice  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  All  comments  on  the 
Plan  and  permit  appUcation  will 
become  part  of  the  administrative  record 
and  will  be  available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  December  17,  2001. 
ADDRESSES:  Comments  regarding  the 
permit  application  or  the  Plan  should  be 
addressed  to  LeRoy  Carlson.  Field 
Supervisor.  Fish  and  Wildlife  Service. 
Colorado  Field  Office.  755  Parfet  Street. 
Suite  361.  Lakewood,  Colorado  80215. 
Comments  may  be  sent  by  facsimile  to 
(303) 275-2371. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Kathleen  Under.  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office, 
telephone  (303)  275-2370. 


SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Individuals  wishing  copies  of  the  Plan 
and  associated  documents  for  review- 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibits  the  "take"  of  a 
species  listed  as  endangered  or 
threatened,  respectively  (take  is  defined 
under  the  Act  as  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap. 
capture  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct).  However, 
the  Service  may  issue  permits  to 
authorize  "incidental  take"  (defined  by 
the  Act  as  take  that  is  incidental  to,  and 
not  the  purpose  of,  the  carrying  out  of 
an  otherwise  lawful  activity)  of  listed 
species  under  limited  circumstances. 
Regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32;  regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

The  proposed  action  is  the  issuance  of 
a  permit  under  section  10(a)(1)(B)  of  the 
Act  to  allow  the  incidental  take  of 
Preble's  during  the  construction  of  a 
residential  subdivision  at  the  site.  The 
project  has  directly  affected 
approximately  18.79  acres  and  propcies 
to  affect  an  additional  2.86  acres  of 
potential  habitat  for  Preble's  A  Plan  has 
been  developed  as  part  of  the  preferred 
alternative.  The  proposed  Plan  will 
allow  for  the  incidental  take  of  Preble's 
by  permitting  the  construction  of  the 
residential  subdivision  in  areas  that 
Preble's  use  as  foraging  or  hibernation 
habitat.  Construction  will  result  in 
approximately  8.75  acres  of  permanent 
habitat  loss  and  approximately  12.9 
acres  of  temporary  impact  to  the  habitat 
associated  with  localized  disturbance 

The  Preble's  is  the  only  federally 
hsted  species  that  occurs  on  site  and  has 
the  potential  to  be  directly  affected  by 
the  proposed  project.  The  Applicant  has 
agreed  to  implement  the  following 
measures  to  minimize  and  mitigate 
impacts  that  may  result  from  incidental 
take  of  Preble's: 

1.  Restore  13.76  acres  of  upland  field 
adjacent  to  the  intermediate  terrace 
along  Cherrv'  Creek  Restoration  will 
include  fertilizer  application,  native 
grass  seeding,  and  native  tree  and  shrub 
planting. 

2.  Establish  five  stormwater  detention 
basins  adjacent  to  the  intermediate 
terraces  along  Cherry  Creek  within  the 
13.76  acres  being  restored.  These  basins 


Will  include  the  combination  of 
wetland  upland  herbaceous  plants  and 
lush  grasses  with  riparian  shrubs  to 
create  additional  mouse^abitat  These 
basins  are  expected  to  exhibit  seasonal 
inundation  and  to  function  as  emergent 
wetlands  with  temporary  open  water 
during  times  of  high  precipitation  and 
runoff. 

3,  Enhance  4b. 9  acres  of  upper, 
intermediate,  and  lower  terraces 
adjacent  to  Cherry  Creek,  Enhancement 
will  include  leafy  spurge  control 
through  herbicide,  mowing,  and 
biological  control,  as  necessar\'.  Areas 
treated  for  leafy  spurge  will  receive 
fertilizer  application,  native  grass 
seeding,  and  native  tree  and  shrub 
planting.  The  remaining  areas  will  be 
enhanced  by  planting  native  trees  and 
shrubs  selected  for  appropriate  moisture 
regimes,  depending  on  proximity  to 
Cherr>'  Creek 

4  Enhance  an  additional  15  acres  of 
upland  field  adjacent  to  Cherry  Creek. 
The  Applicant  will  use  5  acres  as  back- 
up mitigation  to  meet  the  46.9  acres  of 
total  enhancement  An  additional  10 
acres  will  be  enhanced  for  Douglas 
County  to  be  held  as  a  Preble's  habitat 
mitigation  bank  for  future  county  needs. 
These  additional  15  acres  will  be 
enhanced  as  described  in  subsection  3 
above 

This  notice  is  provided  pursuant  to 
section  in(c.)  of  the  Act.  The  Service 
will  evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  It  IS  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  Preble's. 
The  final  p>ermit  decision  will  he  made 
no  sooner  than  60  days  from  the  date  of 
this  notice 

Dated:  October  1   2001 
John  A.  Blanken&hip. 

Deputy  Rpgiortol  Director.  Denver.  Colorado 
!FR  Dot  01-26078  Filed  10-16-01;  8:45  am) 

BILLMO  CX>0€  431»-66-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection;  reports  of 
suspicious  orders  or  theft/loss  of  listed 
chemicals/machines. 

The  Department  of  Justice  (DOJ).  Drug 
Enforcement  Administration  (DEA)  has 
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submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  with  will  be  accepted  for 
sixty  days  until  December  17,  2001. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  ha%'e  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information. 
please  contact  Patricia  Good.  202-307- 
7297.  Chief.  Policy  and  Liaison  Section. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection'^echniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  infonnation  collection: 
Extension  of  a  currently  approved 
collection 

(2)  The  title  of  the  form /collection: 
Reports  of  Suspicious  Orders  or  Theft/ 
Loss  of  Listed  Chemicals/Machines. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  .Vo    None.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  U.S.  Department  of 
justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  individuals  or  households. 

The  Chemical  Diversion  and 
Trafficking  Act  of  1988  created,  and  the 
Domestic  Chemical  Diversion  Control 
.•\ct  of  1993  amended.  DEA's  chemical 
reporting  requirements  to  remove  the 
exemption  for  certain  drugs  which 
contain  ephedrine  The  Comprehensive 
.Methamphetamine  Control  Act  of  1996 
removed  the  exemption  for  combination 
ephedrine.  psuedoephedrine  and 
Phenylpropanolamine  drug  products. 
Persons  who  previously  were  not 
required  to  file  reports  regarding 
suspicious  orders,  thefts  and  loss  of 
these  products  now  must  do  so. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  199  respondents  with  an 
average  15  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  I  in  hoursi  associated  with  the 
collection:  499  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice.  Patrick  Henrv  Building.  Suite 
1600.  601  D  Street  NW.,  Washington. 
DC  20004. 

Dated  October  12.2001. 
Robert  B.  Briggs, 

Dppartment  Clearance  Officer.  United  States 
Department  of  Justice 

!FR  Dof   01-26136  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comment  Request 

action:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currentlv  approved  collection;  U.S. 
Offi(  lal  Order  Forms  for  Schedules  I 
and  II  Controlled  Substances 
(ACCOUNTABLK  FORMS).  Order  Form 
Requisition 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  .administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  ac;cordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 


published  to  obtain  comments  from  the 
public  and  affected  agencies  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  December  17,  2001. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Patricia  Good,  202-307- 
7297,  Chief,  Policy  and  Liaison  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
Washington,  DC  20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency/component, 
including  whether  the  information  will 
have  practicaal  ulitily; 

2.  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodlogy  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 

(1)  Type  of  information  collection: 
E.xtension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
U.S.  Official  Order  Forms  for  Schedules 
I  and  II  Controlled  Substances 
(ACCOUNTABLE  FORMS).  Order  Form 
Requisition. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Form  222  and  DEA 
Form  222a  Office  of  Diversion  Control, 
Drug  Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary;  Business  or  other  for-profits. 

Other:  Individuals  or  households, 
Federal  Government,  and  State,  Local  of 
Tribal  Government. 
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DEA-222  is  used  to  transfer  or 
purchase  Schedule  I  and  II  controlled 
substances  and  data  is  needed  to 
provide  an  audit  of  transfer  and 
purchase.  DEA-222a  Requisition  Form 
is  used  to  obtain  the  DEA-2222  Order 
Form.  Respondents  are  DEA  registrants 
desiring  to  handle  these  controlled 
substances. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  89,908  respondents  with 
an  average  of  17.5  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  193,508  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20004. 

Dated:  October  12,  2001 

Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 
Department  of  Justice 

|FR  Doc.  01-26137  Filed  10-16-01;  8  45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACnoN:  60-day  notice  of  information 
collection  under  review:  Extension  ot  a 
currently  approved  collection;  ARCOS 
Transaction  Reporting — DEA  Form  333. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  December  17,  2001. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
plea,se  contact  Patricia  Good,  202-307- 


7297,  Chief,  Policy  and  Liaison  See  tion, 
Office  of  Diversion  Control.  Dru^ 
Enforcement  Administration. 
Washington,  DC  20537 

Written  comments  and  sijuBestion 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged  '^'our 
comments  should  address  one  or  more 
of  the  following  four  points 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sarv 
for  the  proper  performance  of  the 
functions  of  the  agencv/component, 
including  whether  the  inforniation  will 
have  practical  utility. 

2.  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologv, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection 
ARCOS  Transaction  Reporting— DE.-\ 
Form  333. 

(3)  The  agency  form  number,  if  an\ . 
and  the  applicable  component  of  the 
Department  sponsormg  the  collection 
Form  No.:  DEA  Fonn  333  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit 

Other:  None. 

Necessarv'  for  U.S.  to  meet  obligations 
under  two  international  treaties;  Single 
Convention  on  Narcotic  Drugs  and 
Psychotropic  Substances  Treaties 
require  information  on  the  manufacture 
and  consumption  of  certain  substances 
Information  tracks  substances  from 
manufacture  to  sale  to  dispensing  level. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply  1,126  respondents  with 
an  average  1  hour  per  response  and  10 
minutes  per  electronic  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1.700  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  United  States  Department  of 
Justice,  Patrick  Henry  Building.  Suite 
1600,  601  D  Street  NW..  Washington, 
DC  20004. 

Diited  October  12,  2001. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Df>r   01-26ns  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  f)0-day  notice  of  information 
collection  under  review;  Extension  of  a 
currently  approved  collection;  records 
and  reports  of  registrants:  Changes  in 
rec  ord  requirements  for  individual 
practitioners. 

The  Department  of  Justice  (DOJ),  Drug 
Knfon  ement  Administration  (DEA)  has 
submitted  the  following  information 
collection  reqviest  to  the  Office  of 
.Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  l>e  accepted  for 
sixty  days  until  Etecember  17.  2001. 
This  process  is  conducted  in  accordance 
with  ,S  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contnc  t  Patricia  Good,  202-307- 
"297  Chief  Policy  and  Liaison  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


52780 


Federal  Register/ Vol.  66.  No.  201 /Wednesday,  October  17,  2001 /Notices 


functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies'components  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.  ' 

Overview  of  This  Information 

(1)  Type  of  information  collection- 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form 'collection: 
Records  and  Reports  of  Registrants; 
Changes  in  Record  Requirements  for 
Individual  Practitioners. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  \o    None.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  welt  as  a  brief 
abstract 

Primary;  Individuals  or  households. 

Other;  Business  or  other  for-profit. 

Required  information  is  needed  to 
maintain  a  closed  system  of  records  by 
requiring  the  individual  practitioner  to 
keep  records  (1)  complimentary  samples 
of  controlled  substances  dispensed  to 
patients  and  (2)  controlled  substances 
which  are  both  administered  and 
dispensed  to  patients. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  100,500  respondents 
with  an  average  30  minutes  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours!  associated  with  the 
collection:  50,250  annual  burden  hours. 

If  additional  information  is  required 
contact;  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20004. 


Dated;  October  12.  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  oflustice^ 

|FR  Dnc  01-26i:*9  Filed  10-16-01,  a;45  am] 

aiLUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  Extension  of  a 

currently  approved  collection: 
Controlled  Substances  Import/Export 
Declaration — DEA  Form  236. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  fOMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  (.omments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixtv  davs  until  December  7,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1.120. 10 

If  \  ou  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
mformation  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Patricia  Good,  202-307- 
7297,  Chief,  Policy  and  Liaison  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington.  DC  20537. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
(;onc;erning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 

1.  Evaluate  whether  the  proposed 
collection  of  mformation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodologv  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Controlled  Substances  Import/Export 
Declaration— DEA  Form  236. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Form  236,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  U,S.  Department  of 
Justice 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for  profit. 

Other:  None. 

DEA-236  provides  the  DEA  with 
control  measures  over  the  importation 
and  exportation  of  controlled  substances 
as  required  by  both  domestic  and 
international  drug  control  laws. 
Affected  public  consists  of  businesses  or 
other  for  profit  organizations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  358  respondents  with  an 
average  30  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,432  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW,  Washington,  DC 
20004. 

Dated:  October  12,  2001, 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  01-26141  Filed  10-16-01;  8:45  ami 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301, 33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  23,  2001,  B,I, 
Chemical  Inc,  2820  N.  Normandy  Drive, 
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Petersburg,  Virginia  23805,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Methylphenidate  (1724) 

Amphetamine  (1100)  

Methadone  (9250)  

Methadone-intermedlate  (9254)  ... 
Levo-alphacetylmethadol    (LAAM) 
(9648) 


Schedule 


The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  for 
formulation  into  finished 
phannaceuticals. 

Any  other  such  applicant  and  any 
person  who  is  pre.sently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17,  2001. 

Dated:  Octobers.  2001 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(PR  Doc.  01-26017  Filed  10-16-01;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§1301.34  of  title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  1,  2001.  B.I. 
Chemical,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg.  Virginia  23805,  made 


application  by  renewal  to  the  Dmg 
Enforcement  Administration  to  te 
registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import  the 
phenylacetone  for  the  bulk  manufacture 
of  amphetamine 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  ai 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  m 
such  form  as  prescribed  bv  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  November  16.  2001 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c),  (d).  (e),  and  (f)  As  noted 
in  a  previous  notice  at  40  FR  43745—16 
(September  23,  1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U  S.C.  823(a),  and  21 
CFR  1301.34(a).  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  October  5,  2001 
Laura  M.  Nagel, 

Deputy'  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  01-26018  Filed  10-16-01.  8  45  am! 

BHJJNG  COM  4410-(»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcenrtent  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  June  25.  2001. 
Celgene  Corporation.  7  Powder  Horn 
Drive,  Warren.  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 


Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
methylphenidate  (1724)  a  basic  class  of 
(  ontrolied  substance  listed  in  Schedule 
II 

The  firm  plans  to  manufacture 
methvlphenidate  for  product  research 
and  development 

.\nv  other  such  apphcanl  and  an\ 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

.\ny  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17.  2001. 

Dated  Octobers.  2001 
Laura  M.  Na);el. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
.Administration 
IFK  Doc  01-26019  Filed  10-16-01;  8:45  am) 

BILUNC  COOe  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  .Notice  dated  De(.«>nit>er  4,  jimh; 
and  published  in  the  Federal  Register 
on  lanuarv  10  2001,  [hh  FR  2()o:<). 
Chiragene.  Inc  ,  Technology  Center  of 
New  Jersey,  661  Highway  One,  North 
Brunswick,  New  Jersey  08902,  made 
application  b\  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

M-Ethyiamphetamine  {iUSi 

1 

2,            5-Dimethoxyamphetamirie 

1 

(7396) 

3,   4-MethvlenedK)xvamp>>eia'^ioe 

1 

(7400) 

4  Meihoxyamphetamine  (7411)  .. 

1 

A.Tiphetamine  (1100)  

II 

Methylphenidate  (1724) 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  sutistaares  to  supply 
their  customers 

No  comments  or  obieckor.'  fuiw  '^t-en 
received  DEA  has  considered  the 
factors  in  Title  21   L'nited  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Chiragene,  Inc.  to 
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manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time,  DEA  has 
investigated  Chiragene.  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  histon,-  Therefore. 
pursuant  to  21  U.S.C,  823  and  2R  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  5,  2001,  i 

Laura  M.  N'agel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration 

[FR  Doc.  01-26014  Filed  10-16-01;  8:45  am] 

BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substances  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importance  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby  give 
that  on  April  24,  2001.  Stepan 
Company,  Natural  Products  Department. 
100  VV.  Hunter  Avenue,  Maywood.  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

The  firm  plans  to  import  the  coca 
leaves  to  manufacture  bulk  controlled 
substance. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 


controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  fonn  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
.Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  [ustice.  Washington,  DC 
20.537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b).  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR.  43745—46 
(September  23.  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
anv  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
.Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
use,  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1301, 34(a).  (b),  (c).  (d),  (e),  and  (f) 
are  satisfied 

Dated:  Octobers,  2001. 
Laura  M.  Nagel, 

Pepii  tv  Af^sistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration^ 

IFR  Doc.  01-26016  Filed  10-16-01;  8:45  ami 

BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  30,  2001. 
Wildlife  Laboratories.  Inc..  1401  Duff 
Drive,  Suite  600.  Ft.  Collins.  Colorado 
80524.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  carfentanial  (9743),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  for 
distribution  to  its  customers. 

.Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 


may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17,  2001. 

Dated:  October  5,  2001. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-26015  Filed  10-16-01;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  notice  of  information 
collection  under  review:  Revision  of  a 
currently  approved  collection; 
Individual  clearance  for  mailout 
customer  satisfaction  survey. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  (OJP) 
National  Institute  of  Justice  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until 
December  17,  2001.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnmient  with 
instructions  or  additional  information, 
please  contact  Bill  Ballweber.  (202) 
305-2975,  Office  of  Justice  Programs, 
National  Institute  of  Justice,  U.S. 
Department  of  Justice,  810  Seventh 
Street.  NW.,  Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Individual  Clearance  for  Interactive 
Voice  Response  Customer  Service 
Inquiry. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract::  Respondents  will  be  current 
and  potential  users  of  agency  products 
and  services.  Respondents  may 
represent  Federal  agencies,  State,  local, 
and  tribal  governments,  members  of 
private  organizations,  research 
organizations,  the  media,  non-profit 
organizations,  international 
organizations,  as  well  as  faculty  and 
students. 

The  Bureau  of  Justice  Assistance 
(BJA),  Bureau  of  Justice  Statistics  (BJS), 
National  Institute  of  Justice  (NIJ),  Office 
of  Justice  Programs  (OJP),  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP).  Office  for  Victims  of 
Crime  (OVC),  and  the  Office  of  National 
Drug  Control  Policy  (ONDCP),  in 
accordance  with  the  requirements  of 
E.O.  12862  and  the  GPRA.  wish  to 
conduct  customer  satisfaction  surveys. 
The  purpose  of  such  surveys  is  to  assess 
needs,  identify  problems,  and  plan  for 
programmatic  improvements  in  the 
delivery  of  agency  products  and 
services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 


will  be  1,000  respondents.  It  is 
estimated  that  each  survey  will  take  3 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  total  hour 
burden  to  conduct  this  survey  is  50 
hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  United  States 
Department  of  Justice,  Suite  1600,  601  D 
Street  NW.,  Washington.  DC  20530. 

Dated:  October  11,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  I  'nited 

States  Department  of  Justice 

[FR  Doc.  01-26140  Filed  10-lfi-Ol:  8:45  ami 

BtLUNG  CODE  441(M»-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,  617;  TA-W-38,  61 7C) 

Garan  Manufacturing  Corporation 
Carttiage,  Ml,  Garan  Manufacturing 
Corporation,  Ozark,  AR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  Februar\'  9. 
2001,  applicable  to  workers  of  Garan 
Manufacturing  Corporation,  Carthage. 
Mississippi.  The  notice  was  published 
in  the  Federal  Register  on  April  5.  2001 
(66  FR  18118). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New- 
information  shows  that  worker 
separations  will  occur  at  the  Ozark, 
Arkansas  location  of  Garan 
Manufacturing  Corporation  when  it 
closes  by  the  end  of  2001.  The  workers 
are  engaged  in  the  production  of  the 
children's  knitwear. 

Accordingly,  the  Department  is 
amending  this  certification  to  cover 
workers  at  the  subject  firms'  Ozark. 
Arkansas  location. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Garan  Manufacturing  Corporation 
adversely  affected  by  increased  imports 
of  children's  knitwear. 

The  amended  notice  applicable  to 
TA-W-38,617  is  hereby  issued  as 
follows: 


All  workers  of  Garan  Manufacturing 
Corporation.  Carthage,  Mississippi  (TA-W- 
38. 61 7)  and  Ozark,  Arkansas  (TA-W- 
38. 61 7C)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
Ianuar>'  19,  2000.  through  February  9.  2003. 
arp  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

.Signed  at  Washington,  D.C.  this  i^A  day  of 

October.  2001 

Lmda  G.  Poole. 

Cfrtifying  Ufjicer.  Division  of  Trade 

.Adjuftment  Assistance 

[FRDoc  01-2^048  Filed  10-16-01;  8:45  am] 

BILUNG  C»OE  4S10-3»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W^9,W5] 

Invensys  Systems  Inc.,  Systems 
Manufacturing,  Foxtwro,  MA; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 

Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  .^dmstment  Assistance  on 
September  10,  2001.  applicable  to 
workers  of  Invensys  Systems  Inc.. 
Systems  Manufacturing,  located  in 
Foxboro.  Massachusetts  The  notice  was 
published  in  the  Federal  Register  on 
September  10,  2001  (66  FR  48707). 

At  the  request  of  the  State  agency,  the 
Department  re\'iewi'd  the  (.edification 
for  workers  of  the  suh|e<,t  finn  Review 
of  the  investigation  file  shows  that  the 
Systems  Manufacturing  division  of  the 
plant  produced  articles  in  addition  to 
printed  circuit  boards 

The  intent  of  the  Department  s 
certification  is  to  include  only  those 
workers  of  Invensys  Systems.  Inc., 
Systems  Manufacturing.  Foxboro, 
Massachusetts,  adversely  affected  by  the 
increased  imports  of  printed  circuit 
boards.  Accordingly,  the  Department  is 
amendmg  the  certification  to  limit  the 
worker  group  coverage  to  those  engaged 
in  activities  related  to  the  production  of 
printed  circuit  boards 

The  amended  notice  applnahie  to 
TA-W-39.545  is  hereby  issued  as 
follows 

.Ml  workers  engaged  in  activities  related  to 
the  production  of  printed  circuit  boards  at 
Invensys  Svstems.  Inc..  Systems 
Manufacturing.  Foxboro,  Massachusetts,  who 
became  totally  or  partially  separated  from 
cmplovTnent  on  or  after  June  4.  2000,  through 
September  10,  2003.  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Act  of  1974. 


52784 


Federal 


Register/  Vol. 


b6.  No.  201/VVednesciav,  October  17,  2001V  Notices 


Signed  in  Washington.  DC  this  3rci  day  of 
October  2001 

Edward  A.  Tomchick.  I 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc,  01-26047  Filed  10-16-01;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-37,047] 


I 


Marathon  Ashland  Pipe  Line,  LLC 
Bridgeport,  IL;  Notice  of  Negative 
Determination  of  Reconsideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (L'SCIT)  granted  the 
Secretary-  of  Labors  motion  for  a 
voluntary  remand  for  further 
investigation  in  Marathon  Ashland  Pipe 
Line  LLC  v  Alexis  Herman  i'  S 
Secretary-  of  Labor.  No.  0(5-04-00171. 

The  Department's  initial  denial  for  the 
workers  transporting  urude  oil  and 
petroleum  products  at  Marathon 
Ashland  Pipe  Line,  LLC.  Bridgeport. 
Illinois,  issued  on  December  2,  1*^99, 
and  published  in  the  Federal  Register 
on  December  28.  1999  (64  FR  72691). 
was  based  on  the  finding  that  the  group 
eligibility  requirements  of  section  222  of 
the  Trade  Act  of  1974,  as  amended, 
were  not  met. 

The  petitioners  request  for 
reconsideration  resulted  in  a  negative 
determination  regarding  the  application 
which  was  issued  on  February  11,  2000. 
and  was  published  in  the  Federal 
Register  on  Febmary  22.  2000  (64  FR 
8743).  The  Department's  findings 
affirmed  that  the  workers  were 
providing  a  service  and  were  not 
producing  an  article. 

On  remand,  in  order  to  determine  if 
the  worker  group  supported  crude  oil 
production  of  the  parent  company,  the 
Department  contacted  officials  of 
Marathon  Ashland  Pipe  Line  LLC.  to 
obtain  additional  information  regarding 
the  transportation  of  articles  produced 
by  the  parent  company,  Marathon  Oil 
Company,  Inc.  The  investigation  on 
remand  revealed  that  in  1997,  1998  and 
in  the  January  through  March  months  of 
1998  and  1999,  Marathon  Ashland  Pipe 
Line  Company  did  not  transport  via 
pipeline  any  articles  produced  bv  the 
parent  company,  Marathon  Oi! 
Company,  Inc. 

Investigation  findings  on  remand 
show  that  in  1997.  the  parent  company 
purchased  crude  oil  at  the  lease  (Illinois 
Basin)  that  was  transported  by  .Marathon 
Pipe  Line  Companv  In  1998,  Marathon 


Ashland  Petroleum  LLC  was  formed  and 
it  purchased  crude  from  the  lease  which 
it  transported  via  the  pipe  line.  In  1999, 
Marathon  .Ashland  Petroleum  LLC  did 
not  purchase  from  tiie  lease. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  ot  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Marathon  Ashland 
Pipe  Line,  LLC,  Bridgeport.  Illinois. 

Signed  at  Washington.  DC  this  20th  day  of 
.August  2001 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 

.Adjustment  Assistance. 

(FR  Doc.  01-26041  Filed  10-16-01.  8  45  am] 

BILUNO  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,730] 

Neles  Automation  USA,  Inc.,  Metso 
Automation  USA,  Inc.,  Houston 
Delivery  Center,  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  .Assistance  on 
.August  22.  2001,  applicable  to  workers 
of  Neles  Automation  USA.  Inc.,  Houston 
Delivery  Center.  Houston.  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  September  11.  2001  (66  FR 
47242). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  ot  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  industrial  valves  and  controls  (ball 
valves  and  butterfly  valves).  New 
information  shows  that  Metso 
Automation  US.A.  Inc.  is  the  parent  firm 
of  Neles  Automation  USA.  Inc.,  Houston 
Deliven,'  Center,  Houston,  Texas. 

Information  also  shows  that  some 
workers  separated  from  employment  at 
the  subject  fimi  had  their  wages 
reported  under  a  separate  employment 
insurance  (UI)  tax  account  for  Metso 
Automation  LISA,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Depattments 
certification  is  to  include  all  workers  of 
Neles  Automation  USA,  Inc.,  Houston 
Delivery  Center,  Houston,  Texas  who 


were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-VV-39,730  is  hereby  issued  as 
follows; 

.All  workers  of  Nieles  Automation  USA,  Inc, 
Metso  Automation  USA,  Inc.,  Houston 
Delivery  Center,  Houston,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  13,  2000, 
through  August  22.  2003.  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
oftheTrade  Actof  1974. 

Signed  at  Washington.  DC  this  28th  day  of 
September.  2001 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-26046  Filed  10-16-01;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,  179,  TA-W^9, 179A] 

Rockwell  Collins  Passenger  Systems 
Irvine,  CA  and  Rockwell  Collins 
Passenger  Systems  Pomona,  CA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  on  July  16,  2001.  applicable 
to  workers  of  Rockwell  Collins. 
Passenger  Systems,  located  in  Irvine  and 
Pomona,  California.  The  notice  was 
published  in  the  Federal  Register  on 
August  6,  2001  (66  FR  41053). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  Rockwell  Collins 
produces  more  that  one  in-flight 
entertainment  system.  Review  of  the 
investigation  file  shows  that  8.6'  Boeing 
retract  for  PAVES  in-flight 
entertainment  system  was  the  only 
article  produced  at  the  Passenger 
Systems  Division  transferred  to  a  foreign 
country  and  being  imported  by  the 
company. 

The  intent  of  the  Department's 
certification  is  to  include  only  those 
workers  of  Rockwell  Collins.  Passenger 
Systems.  Irvine  and  Pomona.  California, 
adversely  affected  by  increases  in 
imports.  Accordingly,  the  Department  is 
amending  the  certification  to  limit  the 
worker  group  coverage  to  those  engaged 
in  activities  related  to  the  production  of 
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8.6"  Boeing  retract  for  PAVES  in-flight 
entertainment  systems. 

The  amended  notice  applicable  to 
TA-VV-39.  179,  is  hereby  issued  as 
follows: 

All  workers  engaged  in  activities  related  to 
the  production  of  8.6"  Boeing  retract  for 
PAVES  in-flight  entertainment  systems  at 
Rockwell  Collins.  Passenger  Svstems,  Irvine. 
California  (TA-W-39-179)  and  Pomona, 
California  (TA-W-39.  179A),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  19,  2000 
through  July  16,  2003,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974 

Signed  at  Washington.  DC  this  27th  dav 
of  September  2001 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance 

|FR  Doc.  01-26045  Filed  10-16-01;  8  45  am] 
BILUNG  CODE  4310-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,495] 

VF  Imagewear  East  (Formerly  VF 
Knitwear)  Martinsville,  VA,  Including 
an  Employee  of  VF  Imagewear  East 
(Formerly  VF  Knitwear),  Martinsville, 
VA  Located  in  Park  Ridge,  IL; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
17,  2001.  applicable  to  workers  of  VF 
Imagewear  East  (formerly  VF  Knitwear), 
Martinsville,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
May  3.  2001  (66  FR  22262). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  a  worker 


separation  occurred  involving  an 
employee  of  the  Martinsville,  Virginia 
facility  of  VF  Imagewear  East,  (formerlv 
VF  Knitwear),  located  in  Park  Ridge. 
Illinois.  This  employee  was  engaged  in 
employment  related  to  the  production  of 
fleece  apparel,  including  jersevs  and  T- 
shirts  at  the  Martins\'ille,  Virginia 
location  of  the  subject  firm 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  an  employee  of 
VF  Imagewear  East,  (formerly  \'F 
Knitwear),  Martinsville,  Virginia 
facility,  located  in  Park  Ridge.  Illinois 

The  intent  of  the  Department  s 
certification  is  to  include  all  workers  of 
VT  Imagewear  East  (formerly  VF 
Knitwear)  adversely  affected  bv 
increased  imports. 

The  amended  notice  applicable  to 
TA-\V-38,495  is  hereby  issued  as 
follows: 

.\\\  workers  of  VT  Imagewear  East, 
(formerly  VF  Knitwear).  Martmsville, 
Virginia,  including  a  worker  of  the 
Martinsville,  Virginia  facility,  located  m  Park 
Ridge,  Illinois,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  13,  1999,  through  .^pril  17, 
2003.  are  eligible  to  apply  for  adiustment 
assistance  under  section  221  of  the  Traiip  At  t 
of  1974, 

Signed  at  Washington  IXl  this  2nd  day  of 
October.  2001 

Linda  G.  Poole. 

Certifying  Officfr.  Division  of  Trade 

Adjustment  Assistance 

(FR  Doc.  01-26050  Filed  10-lb-Ol;  8:45  am] 

BILLING  CODE  451»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 


Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250  fb)(l) 
of  Subchapter  D.  Chapter  2,  Title  II.  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA). 
Employment  and  Training 
.Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  detennine  whether 
the  workers  separated  from  employment 
on  or  after  December  8.  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writting  with  the  Director  of 
DTAA  not  later  than  October  29.  2001. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  showTi 
below  not  later  than  October  29,  2001. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA.  ETA,  DOL,  Room 

C  -'iHl  1    lO'^i  Constitution  Avenue.  NW. 
Ua'-hinkjton,  DC  20210. 

S, >;!.((;  li  Washington,  D,C.  this  2nd 

Edward  A.  Tomchick, 

Dirt^ctor,  Division  of  Trade  Adjustment 
Assistance.  . 


Appendix 


Subject  firm 

Date  re- 
i        Office        , 

!                                    1 

Articles  produced 

Beico  Tool  and  Mfg.  (Co.)  

Meadville,  PA  

Myrthe  Beach,  SC  .... 

Miami,  FL  

Boonville,  MO 

Homer  City,  PA  

Athens  TN      

I 
09'04,'2001      NAFTA-5.271 

09/04,;2001      NAFTA-5,272 

08;3 1/2001     NAFTA-5.273 

09/10/2001  '  NAFTA-5,274 

09. 10/2001  ,  NAFTA-5.275 

09/10/2001      NAFTA-5,276 

09/05/2001   ,  NAFTA-6  277 

Spare  mold  and  die  parts. 

AVX  Corporation  (Wkrs)  

Raltron  Electronic  (Wkrs)  

Toastmaster— Salton,  Inc.  (Co.) 

FMC  Technologies  (Wkrs)  

Damy  Industries                  

Capaciters 

Electronic 

Warehousing. 

Handling  equipment. 

Ladies  rot>es  and  housecoats 

Zilog,  Inc  

Nampa,  ID    

Intearated  arcurts 

Unifirst  Corporation   

Cave  City,  AR  

Ozark.  MO 

09/06/2001  •  NAFTA-5.278   '  Uniforms.                          -< 

Fasco  Industries  (Wkrs)  

08  09  2001     NAFTA-5.279  ;  Shaded  pole  motors. 
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Subject  firm 


Location 


PPG  Industries  (Go)  

Haemer  Wnght  Tool  ano  Die  (Co.)  

Them's  Fine  Apoarel  (Co.)  

WP  Textiles  Processing  (UNITE)  

Hilton  Corporate  Casuals  (Wkrs)  

Sykes  Enterpnse  (Co.)  

•i2  Technologies  (Wkrs)  

Ubi  Soft  Entertainment  (Wkrs)  ..f. 

Currton  Manutacturing  (Wkrs)  

GHSP— GH  South  (PACE)  

PDSP  Railcar  Sen/ices 

Kratt  Foofls  (Wkrs)  

Botorex  (Wkrs)   

Acme  Pattern  Works  (lAMAW)  .*. 

ARMS  Industrial  (lAMAW)  

Gentyte  Thomas  Group  (IBEW)  

Parker  Hannifin  (Co.)  

Wackenhut  Security  (Co.)  

Craftsmen  Fabnc— Phoenix  Mills  (Co.)  

Meactowbrook  Company  (Co.)   

Forshecla  Engineered  Seals  (Co.)  

BMI  (Boldt  Metronics  International)  (wkrs) 

Tyco  Electrontcs  (Co.)  

M  and  S  Manufactunng  (Wkrs)  

Eagle  Veneer  (Wkrs)  

FlOTatic  International  (Wkrs)  

Alcatel  Submanne  Networks  (Wkrs)  

HH  Smith  (Co.)  ^ 

Carolina  Mills  (Co  )  ....\.i 

Hayward  industrial  (Co.) 

Laclede  Steel  (Wkrs)  

General  Electnc  Capital  IT  Solutions  (Co.) 

Rockwell  Automative  (UE)  

Screen  Creations — Bolivar  Tee  (Wkrs) 

Daniel  Measurement  and  Control  (Co.)  

Mail  Well  Envelope  (GCU)  

GFC  Fabricating  (Wkrs)   

Tyco  Electronics  (Wkrs)  

United  Tool  and  Die  (Co.)  

Motorola  (Co.)  

Motorola  (Wkrs)  

Satilla  Manufacturing  (Wkrs)  

Vofvo  Construction  Equipment  (Co.) 

Aramda  (Co.)  

Honeywell  (Co.)  

HPM  Corporation  (lAMAW)  

FB  Johnston  Group  (Co.)  

Parker  Hannifin  (Wkrs)  

Steward      Connector      Systems — Insiico 

(Wkrs). 

Emerson  Process  Management  (Wkrs)  

Micro  Tool  (Co.)  

Rayovac  (Wkrs)  

Brunswick         Corp. — Mercury         Manne 

(lAMAW) 

Tyco  international  (UAW)  

Texfi  Industnes  (Co.)  

Ams  International  (Wkrs)  

Greenway  Manufactunng  (Wkrs) 

Quality  Apparel  (Co.)  

Continental     Accessoreis — Quadra     Mtg. 

(Co.) 

Steele  Apparel  (Co.)  

Qwest  Wireless  (Wkrs)  

Miller  Bag  (Co.)  « 

Curtain  and  Drapery  (Wkrs)  

Corning  Cable  Systems  (Wkrs) 

Drake  Extrusion  (Wkrs)  

Pinnade  Logistics  (Co.) 


Shelby.  NC  

Saegertown,  PA  

Bethel  Sorings,  TN  ., 

Richmond.  VA  

Thomasville.  AL  , 

Irvine.  CA  

Yorba  Lifida,  CA 

Novate.  CA  

Travelers  Rest,  SC 
Grand  Haven.  Ml 

Port  Huron.  Ml   

Allentown.  PA 
Wallersville.  MD 
Chicago  Heights,  IL 

Dalton,  IL  

Hopkinsville.  KY  

Lincolnshue,  IL  

Kennewick.  WA 

Concord.  NC  

Spelter.  WV  

Var^lte,  IL  

S<jr^mburg,  IL  ...... 

Romeoville.  Tfi  

Morenci.  Ml  

Harnsburg,  OR  

Clackamas.  OR  

Portland.  OR  

Meadville.  PA  

Gastonia,  NC  

Kings  Mountain,  NC 

Vandalia.  IL  

Erianger.  KY 

Milwaukee.  Wi 

Bolivar,  MO  

Statesboro.  GA  

Portland.  OR  

Berwick,  PA 

Carlisle,  PA  

Meadville.  PA  

Boynton  Beach,  FL 

Schaumburg,  IL 

Blackshear,  GA  

Skyland.  NC  

Leiand.  NC  

Clearlield,  UT 

Mt,  Gilead.  OH  

Hillsborough,  NC  .... 

Otsego,  Ml  

Glen  Rock,  PA  

McKinney,  TX 

Meadville.  PA 

Portage,  WI  

Fond  du  Lac.  WI 

Wrentham,  MA 

Hawriver,  NC 

Tiaton  Falls,  NJ  

Spartanburg,  SC  ... 

Dilton,  SC    

White  Pigeon,  Ml  .. 

Kilmichael,  MS    

Denver.  CO 

Freeman,  SO 

Gatonia,  NC  

Hickory.  NC  

Spartanburg,  SC  ... 
El  Paso.  TX 


Date  re- 
ceived at 
Governor's 
Office 


09/07/2001 
09/10/2001 
09/06/2001 
09/06/2001 
09-05/2001 
08/16/2001 
08/02.'2001 
08/24/2001 
09/06/2001 
08/06/2001 
09/06/2001 
09/07/2001 
09/06/2001 
09/04/2001 
08/20/2001 
09/07/2001 
09/07/2001 
09/04/2001 
09/07/2001 
09/07/2001 
09/04/2001 
09/04/2001 
09/04/2001 
08,28/2001 
09/04/2001 
09/05/2001 
09/04/2001 
09/05/2001 
09/04/2001 
09/04/2001 
09/05/2001 
08/22/2001 
09/10/2001 
09  11/2001 
09/11/2001 
09/10/2001 
09/06/2001 
09/10/2001 
08/28/2001 
09/13/2001 
09/17/2001 
09/18/2001 
09/17/2001 
09/17/2001 
09/10/2001 
09/18/2001 
09/14/2001 
09/14/2001 
09/14/2001 

09/13/201 
09/13/2001 
09/12/2001 
09/12/2001 

09/24/2001 
09/12/2001 
09/10/2001 
09/17/2001 
09/17/2001 
09/14/2001 

09/07/2001 
09/24/2001 
09/24/2001 
09/24/2001 
09/24/2001 
09/21/2001 
09/13/2001 


Petition  No. 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5,280 

5,281 

5,282 

5,283 

5,284 

5,285 

5.286 

5,287 

5.288 

5,289 

•5,290 

■5,291 

5.292 

5.293 

■5,294 

■5.295 

■5.296 

5,297 

•5,298 

■5,299 

■5.300 

■5.301 

■5,302 

■5,303 

■5.304 

-5,305 

-5.306 

-5,307 

-5,308 

-5.309 

-5,310 

-5.311 

-5.312 

-5.313 

-5.314 

-5.315 

-5,316 

-5.317 

-5,318 

-5,319 

-5,320 

-5,321 

-5.322 

-5.323 

-5.324 

-5.325 

-5.326 

-5.327 

-5.328 


Articles  produced 


NAFTA-5.329 
NAFTA-5.330 
NAFTA-5.331 
NAFTA-5,332 

NAFTA-5.333 
NAFTA-5.334 
NAFTA-5.335 
NAFTA-5,336 
NAFTA-5.337 
NAFTA-5.338 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5,339 
5.340 
5,341 
•5,342 
5.343 
•5.344 
•5.345 


Fiberglass. 

Plastic  moWs.  spare  parts. 

Hospital  apparel. 

Knits  and  wovens. 

Jackets,  and  pants  and  shorts. 

Data  library. 

Computer  entertainment  software. 

Curtains. 

Plastic  injection  molding. 

Railroad  cars. 

Barbecue  sauces. 

Air  conditioners. 

Pattern  tooling. 

Pattern  tooling. 

Can  lighting. 

Testing  distribution. 

Fertilizer. 

Textile  dyeing. 

Zinc  dust. 

Automotive  gaskets. 

Metal  metronics  component. 

Battery  packs. 

Automotive  parts. 

Plywood. 

Beverage  valves. 

Fiber  optic  undersea  cable. 

Electronic  connectors. 

Textile  yarn. 

Plastic  products. 

Pipes. 

Technical  support. 

Push  buttons. 

T-shirts. 

Turbine  and  valve  product  lines. 

Mailing  envelops. 

Fabricate  elastic  matenal. 

Electroplated  connector  components. 

Steel  mold. 

Cellular  products. 

PCB  assembly. 

Outerwear  jackets. 

Heavy  construction  Equipment. 

Zinc  die  cast  parts. 

Air  filter. 

Manifolds. 

Labels. 

Manfold. 

Modular  components. 

Regulators  for  gas  tanbo. 
Plastic  injectkjn  molds. 
Batteries. 
Outboard  engines. 

Fossil  power  valves. 
Dyed  and  finishing  knit. 
Telephone  equipnwnt. 
Sleepwear. 
Polyester  pants. 
Running  t>oards. 

Career  apparel. 
Call  center. 
Grass  catchers. 
Window  treatment. 
Cable  TV  assembfies. 
Fibers  and  ckjthes. 
Warehouse. 
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Appendix— Continued 


Subject  firm 


Ck)ntract  Apparel  (Wkrs)  

Poty  One  (Co.) 

Lexington  Lamp  (Wkrs)  

Brooks  Automation  (Co.)  

JVC    Digital    Image    Tectinotogy    Center 

(Wkrs). 

Davis  Wire  (IBT)  

Visteon  System  LLC  (lUE)  

Ptxjenix  Apparel  Resources  (Co.) 

A  and  E  Products— Tyco  (Wkrs) 

Fishman  and  Totjin  (Wkrs) 

Eaton  Corporatton  (UAW)  

Linq  Industiral  Fatyics  (Co.)  

Do  Group  HokSng  (Co.)  

Crown  Pacific  Limited  Partnerstiip  (Wkrs) 

Con  Lime  (Wkra)  

Detta  Woodside  Industries  (Co.)  ...J. 

Key  Plastics  (Wkrs)  

Advanced   Wood   Resources— JekJ   Wen 

(Wkrs). 

ContinerTtal  Fabics  (Co.) 

C.  L.  Fashkxi  Express  (Wkrs)  

Acu  Crimp  (Co.) 

Eagle  Knits  of  Stanfiekj  (Co.) 

Burkart  Form  (lAMAW)  

Garan  Manufacturing  (Wkrs)  

New  Worid  Pasta  (BCTW)  

Coraza  (Wkrs)  

International  Paper  (Wkrs)  

Norttwop  Grumman  (Wkrs)  

Axohm  Transactkxi  Solutions  (Wkrs)  

Shasta  Paper  (PACE)  

Temple  Inland  Forest  Products  (Co.) 

Fositso  MicroeiectronKS  (Wkrs.)  

Burle  Industries  (IBEW) 

Diamond  Tool  and  Die  (Co.)  


Location 


El  Paso,  TX 

Coma,  CA  

Lexington,  KY 

Cokyado  Springs.  Co 
Carlsbad,  CA 

Hayward,  CA 

Conr>ersville,  IN 

Sanford,  NC  

Forest  City,  NC  

Medtey,  FL  

Marshall,  Ml  

Opakx*a,  FL 

Marked  Tree,  AR  

Coeur  (f  Alene,  ID  .... 

Bellekxite,  PA  

Fountain  Inn,  SC 

Fetton,  PA  

Brownsville,  OR  

Angier,  NC  

Panorama  City,  CA  .. 

El  Paso,  TX 

Norwood,  NC  

Cairo,  IL  

Ozark,  AR  

Letarxsn,  PA  

San  Jose,  CA 

Washington.  GA 

Watertown,  CT 

Cypress,  CA 

Anderson,  CA 

Shippenville,  PA  

Gresham,  OR 

Larxaster,  PA  

Townvilte,  PA  


Date  re- 
ceived at 
Goverrxx's 
Office 


08/22/200 
09/12/200 
09/20/200 
09/20/200 
09/20/200 

09/14/200 
09/19/200 
09/20/200 
09/20/200 
09/19/200 
09/19/200 
09/18/200 
09/21/200 
09/18/200 
09/25/200 
09f2b/200 
09/25/200 
09/27/200 

09/27/200 
09/24/200 
09/27/200 
09/26/200 
09/27/200 
09/27/200 
09/27/200 
09/24/200 
09/26(200 
09/26/200 
09/26/200 
09/24/200 
09A25(200 
09/25/200 
09/28/200 
09/25,'200 


Pebton  No. 


Articles  pfodiXfxi 


NAFTA-5.346 
NARA-5.347 
NAFTA-5348 
NAFTA-5.349 
NAFTA-5,350 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


NAFTA-6.364 
NAFTA-5.365 
NAFTA-5.366 
NAFTA-5.367 
NAFTA-5,368 
NAFTA-5.369 
NAFTA-5,370 
NAFTA-5,371 
NAFTA-5,372 
NAFTA-5,373 
NAFTA-5.374 
NAFTA-5.375 
NAFTA-5,376 
NAFTA-5.377 
NAFTA-5,378 
NAFTA-5.379 


■5,351 
•5.352 
■5.353 
■5,354 
■5.355 
■5,356 
■5,357 
■5.358 
■5.359 
•5,360 
•5.361 
5.362 
5.363 


Ladies  ctotties 

Plastics 

Autowekj  and  rewash 

JunctKDn  boxes 

High  techno*ogy  protector. 

Chain  link  tencing 

FS-10  compressors. 

Sportswear 

Plastic  har>gers. 

Apparel 

Controls 

Bulk  containers 

Office  partitions 

Lumber 

Lime,  ,, 

Boton  weight  cotton  twill. 

Automotive  plastic  parts 

Panels 

Textiles  labnc 

Pants,  t)kxj»es  and  shirts. 

Tooling 

Knitted  fatjncs. 

Form  products  carpet  underiav  etc. 

Knit  shirts 

Pasta  products 

Sheet  metal  products 

Paper  txixes 

Electronc  conr^ectors 

Card  readers 

Unqpafed  and  coated  specia^tv  paper 

Wood. 

Computer  chips 

Electron  tubes 

Zippers. 


[PR  Doc.  01-26040  Filed  10-16-01,  8:45  am] 
BHJJNQCOOE  4S10-3IMi 

DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

[NAFTA-04495] 

Johnson  Electric  Automotive,  Inc.  Lear 
Corporation  Brownsville,  TX,  Including 
Temporary  Workers  of  Austin 
Temporary  Services  Employed  at 
Johnson  Electric  Automotive,  Inc., 
Brownsville,  TX;  Amended 
Certiflcation  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 


Adjustment  Assistance  on  February  22, 
2001,  apphcable  to  workers  of  Johnson 
Electric  Automotive,  Brownsville, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  April  5,  2001  (66  FR 
18119). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  shafts  of  motors  for  lawnmowers  and 
boats. 

New  information  shows  that  workers 
separated  from  employment  at  Johnson 
Electric  Automotive,  Inc.,  had  their 
wages  reported  under  a  separated 
unemployment  insurance  (Ul)  tax 
account  for  Lear  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Johnson  Electric  Automotive,  Inc.. 


Brownsville.  Te,xas  advcr-t-iv  afflicted 
by  a  shift  of  productu'ii  td  Mcxu  o. 

The  amended  notice  app.i(.al)ie  to 
N.^FT.^ — 04495  IS  hereby  issued  as 
follows, 

"Al!  workers  o(  lohnsoii  Klectric 
■Automotive,  Inc  ,  Lear  (.rirfwir.i:  '  : 
Brownsville,  Texas  inciuriing  !eniporar> 
workers  of  Austin  Temporary  Services, 
Harhnjjen,  Texas  who  were  engaged  in  the 
production  of  shafts  of  motors  for 
lawnmowers  and  boats  at  Johnson  Electric 
Automotive   Int  ,  I-ear  Corporation, 
Browns\ille  Texas  who  tjec ame  totally  or 
partially  sep^arateti  from  emplovment  on  or 
after  lanuarv  26,  2000  through  F>t>ruary  22. 
2003  are  eligible  to  apply  for  NAFTA-TAA 
under  section  2,S0  of  the  Trade  Act  of  1974." 

Signed  at  Washington   IX'.  this  2nd  day  of 
October,  2001 
Linda  G.  Poole. 

Certifying  Officer  Dn  isit>n  cil  Tmde 
Adjustment  Assiftancf 

IFR  D(x.  01-25(H9  F.iPd  10-16-01;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05079] 


Neles  Automation  USA,  Inc.,  Metso 
Automation  USA,  Inc.,  Houston 
Delivery  Center,  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(A). 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  .August  29. 
2001.  applicable  to  workers  of  Neles 
Automation  USA.  Inc  .  Houston 
Deliver>'  Center.  Houston.  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  September  11.  2001  (66  FR 
47242). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  industrial  valves  and  controls  (bali 
valves  and  butterfly  valves).  New 
information  shows  that  Metso 
Automation  USA,  Inc.  is  the  par(wt  fir.Ti 
of  Neles  Automation  USA.  Inc..  Houston 
Delivery  Center.  Houston.  Texas. 

Information  also  shows  that  workers 
separatee!  from  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Metso 
Automation  USA.  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Neles  Automation  USA,  Inc  .  Houston 
Delivery  Center.  Houston.  Texas  who 
were  adversely  affected  by  a  shift  of 
production  of  industrial  valves  and 
controls  (ball  valves  and  buttlerflv 
valves)  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA — 05079  is  hereby  issued  as 

follows:  I 

.■Mi  workers  nf  Neles  .Automation  TS.A. 
Inc.  .Metso  .■\utomation  LS.A.  Inc.,  Houston 
Delivery  Center  Houston,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  atter  luly  1.3.  2000, 
through  .August  29.  2003,  are  eligible  to  apply 
for  NAFTA-T.AA  under  Section  250  of  the 
Trade  .\ct  of  1974 


.Signed  at  Washington.  D.C.  this  28th  day 
of  September.  2tX)l. 

Linda  G.  Poole, 

Certj/ving  Officer.  Division  of  trade 

Adjustment  Assistance. 

|FR  Doc.  01-26044  Filed  10-16-01;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4964,  NAFTA-4964A]  Rockwell 
Collins  Passenger  Systems  Irvine,  CA  and 
Rockwell  Collins  Passenger  Systems 
Pomona,  CA;  Amended  Certification 
Regarding  Eligibility  to  Apply  for  NAFTA- 
Transltlonal  Adjustment  Assistance 


In  accordance  with  section  250(a), 
Subchapter  D.  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S  C.  2273),  the  Dep.irtment  of  Labor 
issued  a  Certification  of  Eligibility  to 
.Applv  for  NAFTA  Transitional 
■Adjustment  Assistance  on  July  16.  2001. 
applicable  to  workers  of  Rockwell 
Collins,  Passenger  Systems,  located  in 
Irvine  and  Pomona.  California.  The 
notice  was  published  in  the  Federal 
Register  on  August  6.  2001  (66  FR 
4103,1) 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  Rockwell  Collins 
produces  more  that  one  in-fiight 
entertainment  system.  Review  of  the 
investigation  file  shows  that  8.6"  Boeing 
retracting  for  PAVES  in-flight 
entertainment  system  was  the  only 
article  produced  at  the  Passenger 
Systems  Division  shifted  from  the 
production  facility  to  Mexico. 

The  intent  of  the  Department's 
certification  is  to  include  only  those 
workers  of  Rockwell  Collins.  Passenger 
Systems,  Irvine  and  Pomona,  California, 
adversely  affected  by  the  shift  in 
production  to  Mexico.  .Accordingly,  the 
Department  is  amending  the 
certification  to  limit  the  worker  group 
coverage  to  those  engaged  in  activities 
related  to  the  production  of  8.6"  Boeing 
retract  for  PAVES  in-fiight 
entertainment  systems. 

The  amended  notice  applicable  to 
NAFT.A-4964  is  hereby  issued  as 
follows: 

All  workers  engaged  in  activities 
related  to  the  production  of  8.6'  Boeing 
retract  for  P.AVES  in-fiight 
entertainment  systems  at  Rockwell 
Collins.  Passenger  Systems.  Irvin. 
California  (NAFTA-4964)  and  Pomona, 
California  (NAFTA-4964AJ,  who 


became  totally  or  partially  separated 
from  employment  on  or  after  May  11. 
2000  through  July  16,  2003,  are  eligible 
to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974, 

Signed  in  Washington,  DC.  this  27th  day 
of  September  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-26043  Filed  10-16-01;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04405] 

VF  Imagewear  East  (Formerly  VF 
Knitwear)  Martinsville,  VA,  Including 
an  Employee  of  VF  Imagewear  East 
(Formerly  VF  Knitwear),  Martinsvile, 
VA,  Located  in  Park  Ridge,  IL; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  April  17, 
2001,  applicable  to  workers  of  VF 
Imagewear  East  (formerly  VF  Knitwear), 
Martinsville,  Virginia.  The  notice 
published  in  the  Federal  Register  on 
May  3.  2001  (66  FR  22263). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  a  worker 
separation  occurred  involving  an 
employee  of  the  Martinsville,  Virginia 
facility  of  VF  Imagewear  East,  (formerly 
VF  Knitwear),  located  in  Park  Ridge, 
Illinois.  This  employee  was  engaged  in 
emplovTnent  related  to  the  production  of 
fleece  apparel,  including  jerseys  and  T- 
shirts  at  the  Martinsville,  Virginia 
location  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  an  employee  of 
VF  Imagewear  East,  (formerly  VF 
Knitwear),  Martinsville,  Virginia 
facility,  located  in  Park  Ridge.  Illinois 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
VF  Imagewear  East  (formerly  VF 
Knitwear)  adversely  affected  by  an 
increase  of  company  of  imports  from 
Mexico. 

The  amended  notice  applicable  to 
NAPTA-04405  is  hereby  issued  as 
follows: 
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All  workers  of  VT  Imagewear  East, 
(formerly  VF  Knitwear).  Vlartinsville, 
Virginia,  including  a  worker  of  the 
Martinsville.  Virginia  facility,  location  in 
Park  Ridge,  Illinois,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  13.  1999,  through  April  17 
2003,  are  eligible  for  N'.AFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974 

Signed  at  Washington.  DC  this  2nd  day  of 
October.  2001 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance 

[FR  Doc.  01-26042  Filed  10-16-01.  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-126)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Committee, 
Microgravity  Research  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  .Act.  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Committee.  Physical 
Sciences  Advisory  Subcommittee. 

DATES:  Wednesdav,  October  24  ,  from 

8:00  a.m.  to  5:00  p.m 

ADDRESSES:  American  Management 

Association.  440  First  Street.  N\V, 

Washington.  DC  20001 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Bradley  Carpenter,  Code  UG,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546.202-358-0826. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Introduction 

— Program  Issues  and  Status 

— Office  of  Biological  and  Physical 

Research  Outlook 
— International  Space  Station  Research 

Status 
— Discipline  Working  Group  Activities 

Report 
— Bio-prenxed  Activities  in  the  PSD 
— Plans  for  New  Initiatives 
— Working  Group  Changes 
— Status  of  MRAS  Recommendations 
— Discussion  &  Summary 
— Executive  Session/Writing 

Assignments 


It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  X'isitors  will  ]>'  requested 
to  sign  a  \-isitor's  register, 

Beth  M.  McCormick.  '  I 

Advisory-  Committep  Management 
Officer.S'ational  Aeronautics  and  Space 
Administration. 

iFRDoc,  01-26053  Filed  lfV-]f>-ni :  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-125)] 

NASA  Advisory  Council,  Biological 
and  l^hysical  ResearchAdvisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting, 

SUMMARY:  In  accordance  with  the 
Federal  Advisor\'  CommitteeAct,  Pub.  L. 
92-463,  as  amended,  the  National 
Aeronautics  andSpace  .Administration 
announces  a  meeting  of  the  N.AS.-\ 
AdvisoryCouncil,  Biological  and 
Physical  Research  Advisory  Committee 

DATES:  Thursdav .  October  23,  2001.  10 
a.m.  to  5  p.m.:  and  Frida\ .  October  26, 
2001.  8  a.m.  to  12  noon 

ADDRESSES:  American  Management 
Association,  440  First  St.NW  , 
Washington.  DC  20001 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter, Code  UG,  National 
.Aeronautics  and  Space 
Administration, Washington   DC  ^i^'-if- 
202/358-0826. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacitv  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Action  Status 

— Program  Ovcr\iew 

— Division  Reports 

— Status  of  International  Space^tation 

— Preparation  of  Committee  Findings 

and  Recommendations 
— Review  of  Committee  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants  Visitors  will  be  requcstt'd 
to  sign  a  visitor's  register. 

Beth  M.  McCormick. 

Advisory  Committee  .Management 

Officer.Sational  Aeronautics  and  Space 

Administration 

(FR  Dpc  01-26054  Filed  10- 16-01;  8:45  ami 

BILUNG  CODE  7StO-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-124)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Meeting.  NASA-I^IH 
Advisory  Subcommittee  and  Lite 
Sciences  Advisory  Subcommittee, 
Joint  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
i  uJeral  .Vdvisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
.^dvisorv  Council,  Biological  and 
Fhvs:c-!l  P(><;p3rch  Advisory  Committee. 
N.\s  \  Ml  i  .Advisory  Subcommittee 
and  Life  Sciences  Advisory 
Subcommittee;  Joint  Meeting. 

DATES:  Wednesday.  October  24,  2001.  8 
a.m.  to  5  p.m.  * 

ADDRESSES:  American  Management 
AssiK.idt.on,  440  First  St.,NW., 
Washington,  DC  20001. 

FOR  FURTHER  INFORMATION  CON' AC:  Dr. 
i)a\id  Tomko.  Lode  Ub,  .National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0220. 

SUPPLEMENTARY  INFORMATION:  The 
iiieenng  w  lii  be  o[.>er.  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Action  Status 

— Bioastronautics  Research  Division 
Update 

— Fundamental  Biology  Research   '' 
Division  Update 

— NASA-NIH  Interaction  Reports 

—  Update  from  OBPR  Acting  Associate 

.AdrTiinistrator 

— Kc])i)rt  on  Status  of  Enhancement  of 
OHFR  Kducational  and  Public 
Outreach  Programs — Coordination 
with  Other  Clodes 

— Science  Talk  -  , 

— Biomedical  Research  Program  Update 

— Integrating  Crew  Health  Maintenance 
and  Biomedical  Research 

— Preparation  of  Committee  Findings 
and  Recommendations 

— Review  of  Committee  Findings  and 
Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
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participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

B«th  M.  McConnick.  ' 

Advisory  Committee  Management  Officer, 

Sational  Aeronautics  and  Space   ' 

Administration 

[FR  Doc  01-26055  Filed  10-16-01:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  (01-123)] 


I 


NASA  Advisory  Council  (NAC),  Task 
Force  on  International  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advison,'  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness. 

DATES:  Wednesday.  November  7.  2001, 
12  noon — 1  p.m  Eastern  Standard  Time. 

ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference:  hence 
participation  will  require  contacting  Mr. 
Philip  Clear>'  (202/358-4461)  before 
4:30  p.m.  Eastern,  November  6.  2001. 
and  leaving  your  name,  affiliation,  and 
phone  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Philip  Cleary.  Code  IH.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546-0001,  202/358- 
4461. 

SUPPt-EMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  capability  of  the  teleconferencing 
system.  The  agenda  for  the  meeting  is  as 
follows: 

— To  assess  the  operational  readiness  of 
the  International  Space  Station  to 
support  the  new  crew  and  the 
American  and  Russian  flight  team's 
preparedness  to  accomplish  the 
Expedition  Four  mission. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Beth  M.  McConnick.  I 

Advisory  Committee  Management  Officer. 

Motional  Aeronautics  and  Space 

Administration 

IFR  Doc  01-26056  Filed  10-16-01:  8  45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-122)] 

Aerospace  Safety  Advisory  Panel 
(ASAP);  Meeting 

AGENCY:  .National  Aeronautics  and 

Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  .advisory  Committee  Act.  Pub, 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annovmces  a  forthcoming  meeting  of  the 
.Aerospace  Safety  Advisory  Panel. 
DATES:  Friday,  October  19,  2001.  3:45 
pni  -5  p  m.  Central  Standard  Time. 
ADDRESSES:  Hilton  Houston  NASA  Clear 
Lake,  3000  NASA  Road  1,  Marina  Cove 
Meeting  Room,  Houston,  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  E,xecutive  Director, 
Code  0-1.  National  Aeronautics  and 
Space  .■\dministration.  Washington,  DC 
20546,  202/358-0391,  if  you  plan  to 
attend. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  will  be  conducted  via  telecon 
with  Panel  members  and  consultants  at 
the  lohnson  Space  Center  and  public 
participants  at  the  Hilton  Houston 
NAS.A  Clear  Lake,  This  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (18).  The  agenda 
for  the  meeting  is  to  conduct 
deliberations  on  Calendar  Year  2001 
fact-finding  activities  and  trip  reports  in 
preparation  for  the  drafting  of  the 
Panel's  Annual  Report. 

It  IS  imperative  tnat  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Beth  M.  McConnick, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
.■\dministration 

[FR  Doc  ni  -26051  Filed  10-16-01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-121)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space.Admini  strati  on, 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
thatTicona  Polymers,  Inc.,  of  Summit, 


NJ  07901-3914,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  Number  LAR-16079-1, 
entitled  "LIQUID  CRYSTALLINE 
THERMOSETS  FROM  ESTER,  ESTER- 
IMIDE,  AND  ESTER- AMIDE 
OLICXDMERS,"  for  which  a  U.S.  Patent 
Application  was  filed  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  andSpace 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center.  This 
notice  corrects  the  zip  code  in  Notice 
#01-115  published  in  the  Federal 
Register  on  October  2,  2001 
DATE:  Responses  to  this  notice  must  be 
received  by  November  1.  2001. 
FOR  FURTHER  INFORMATION  COhfTACT: 
Robin  W.  Edwards.  Patent  Attorney. 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,VA  23681-2199.  Telephone 
757-864-3230:  Fax  757-864-9190. 

Dated:  OctoberlO.  2001. 
Edward  A.  Frankle, 

General  Counsel 

[FR  Doc,  01-26052  Filed  10-16-01;  8:45  ami 

BILUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Confiments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
(^vemment  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
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DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  3,  2001.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too.  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  v\Tite  to  the  Life  Cycle 
Management  Division  (N\VML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail'to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001.  Telephone:  (301)  713- 
7110.  E-mail:  records.mgt@nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
''however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 


of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  o,' 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  .\rm\ ,  .Agency- 
wide  (Nl-AU-01-8,  13  items.  13 
temporary  items).  Short  term  records 
relating  to  security  assistance  and 
military  intelligence  Included  are  such 
records  as  organization  charts  and  lists 
of  U.S.  Government  components 
involved  in  security  assistance,  foreign 
militan,'  sales  shipping  and  property 
documents,  files  relating  to  the  training 
of  foreign  nationals,  intelligence  and 
polygraph  reports,  and  accounting 
records  for  contingency  funds  .Mso 
included  are  electronic  copies  of 
documents  created  using  elei:troni<  mail 
and  word  processing.  This  schedule 
allows  the  agency  to  expedite  disposal 
of  these  records,  which  pre\iousK  were 
approved  for  disposal.  It  also  authorizes 
the  agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium 

2.  Department  of  Commerce.  National 
Oceanographic  and  Atmospheric 
Administration  (Nl-370-01-3   1  item   1 
temporary  item).  Paper  rolls  of 
seismograms  recorded  at  various 
locations  in  the  United  States  from  191  fl 
through  1971.  These  records  will  t>e 
disposed  of  via  donation  to  Columbia 
University's  Lamont-Doherty  Earth 
Observatorv  in  accordance  with  36  CFR 
1228.60. 

3.  Department  of  Defense,  lomi  Staff 
(Nl-218-00-1,  58  Items,  17  temporar>' 
items).  Records  relating  to  corporate  and 
headquarter  matters  accumulated  by  the 
Joint  Staff  and  combatant  commands 
Included  are  such  records  as  card 


indexes  and  other  findijig  aids,  internal 
staffing  and  tasking  correspondence, 
routine  administrative  support 
doc:uments  for  oversight  actions. 
administrative  tasking  and  control 
systems,  and  electronic  systems 
maintained  at  combatant  commands 
that  feed  into  systems  maintained  at 
higher  levels.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  official  memoranda, 
agendas,  case  files  of  the  Chairman  and 
Vice-Chairman.  reports  and  analyses  uf 
defense  issues,  research  files  and  ' 
background  papers  for  historical 
monographs  and  studies,  and  files 
relalTng  to  national  security  matters. 

4.  Department  of  Defense,  Joint  Staff 
(Nl-218-00-2,  26  items.  18  temporary 
items).  Records  relating  to 
organizational  and  manpower  matters 
accumulated  by  the  Joint  Staff  and 
combatant  commands.  Included  are 
such  records  as  background  papers  and 
drafts  submitted  in  connection  wiXi^ 
proposed  changes  in  organizationaf 
structure,  requests  and  other  files 
pertaining  to  changes  in  manpower 
authorizations,  civilian  position 
statements,  reports  on  manpower 
utilization  and  experfses,  and  electronic 
systems  maintained  at  combatant 
commands  that  feed  into  systems 
maintained  at  higher  levels.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  such  files  as  organization 
charts  and  related  documents,  records  of 
committees  and  boards,  and  manpower 
criteria  and  requirements  are  proposed 
for  permanent  retention. 

5.  Department  of  Defense.  Joint  Staff 
:  (Nl-218-00-9.  26  items.  12  temporar>' 

items).  Records  relating  to  international 
matters  accumulated  by  the  Joint  Staff 
and  combatant  commands.  Included  are 
such  records  as  copies  of  international 
agreements  and  documents,  files 
documenting  the  release  of  military 
information,  administrative  records 
relating  to  foreign  military  assistance, 
and  electronic  systems  maintained  at 
combatant  commands  that  feed  into 
svstems  maintained  at  higher  levels. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies.of  files  relating  to  such  matters 
as  international  negotiations  and 
agreements,  the  navigation  and 
overflight  program,  strategic  planning. 
arms  limitation,  security  assistance, 
foreign  military  sales,  and  international 
logistics  conferences. 
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6.  Department  of  Defense,  Joint  Staff 
(Nl-218-00-12,  31  items,  20  temporary 
items).  Records  relating  to  medical 
matters  accumulated  by  the  Joint  Staff 
and  combatant  commands.  Included  are 
such  records  as  directives,  guides, 
correspondence  and  memorandums 
pertaining  to  general  medical 
administration,  files  pertaining  to 
logistical  matters,  and  mental  health. 
family  advocacy,  and  substance  abuse 
case  files.  Also  included  are  electronic 
systems  maintained  at  combatant 
commands  that  feed  into  systems 
maintained  at  higher  levels  as  well  as 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
files  relating  to  such  matters  as 
preventive  medicine,  medical  logistical 
support,  medical  doctrine,  strategic 
plans,  operational  support  planning, 
and  medical  exercises  and  operations. 

7.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Nl-372-01— 4,  3 
items,  3  temporary  items).  Records 
relating  to  the  investigation  of  hotline 
complaints.  Included  are  such  records 
as  reports,  reviews,  memoranda  of 
telephone  conversations,  and  related 
documentation.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

8.  Department  of  Defense.  Defense 
Contract  Audit  Agency  (Nl-372-01-5.  3 
items,  3  temporary  items).  Records 
verifying  actions  taken  to  sanitize  or 
destroy  computer  hard  drives  prior  to 
removal  from  agency  custodv  Included 
are  certifications,  forms,  letters,  and 
related  documentation  confirmmg  that 
computer  hard  drives  have  been 
overwritten,  demagnetized,  or 
destroyed.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

9.  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (Nl^40-01-3),  7  items, 
7  temporary  items).  Records  relating  to 
Medicaid  state  plans  and  amendments 
Included  are  such  records  as  approved 
plans  for  administration  of  the  Medicaid 
program.  Attorney  Genera! 
certifications,  and  formal  transmittals 
and  approval  notices  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  as  well  as  copies  of  records 
that  have  been  posted  to  the  agencv  web 
site. 

10.  Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Admmistration  (Nl--440-01-fi),  3  items. 
3  temporary  items).  Records  relating  to 
Medicares  secondary  payer  program 
Records  include  case  files  developed  to 


establish  the  Government's  right  to 
recovery  and/or  impose  other  sanctions 
or  corrective  actions  as  well  as  general 
correspondence  rnnrerning  Medicare 
policies.  Also  uu:luded  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

11.  Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (Nl^40-01-6,  3  items, 
3  temporary  items).  Certifications 
relating  to  the  compliance  of  health 
maintenance  organizations  with  the 
statutory  and  regulatorv  requirements  of 
Title  XIII  of  the  Public  Health  Act  and 
Title  XVII  of  the  Social  Security  Act. 
.Mso  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  that  pertain  to 
compliance  activities. 

12  Department  of  the  Interior,  U.S. 
Ck;ological  Survey  (N  1-57-4)1-3,  8 
Items.  8  temporary  items).  Records 
relating  to  activities  carried  out  under 
the  National  Environmental  Policy  Act. 
Included  are  such  records  as 
environmental  impact  statements  (EISs) 
generated  by  the  agency,  comments  on 
other  agencies'  EISs.  copies  of 
environmental  statement  policy 
memorandums,  reports,  and  general 
correspondence.  .-Mso  included  are 
electronic  copies  of  records  created 
using  electronic  mail,  spreadsheets,  and 
word  processing. 

13  Department  of  Justice,  Office  of 
Policy  Development  (Nl-60-01-4,  4 
items,  4  temporary  items).  Subject, 
project,  and  chronological  files  of  the 
.■\ssistant  Attorney  General  and  Deputy 
Assistant  .Attorneys  General  for  Policy 
Development.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing 

14.  Department  of  State.  Bureau  of 
Human  Resources  (N 1-59-00-10,  18 
Items.  18  temporary  items).  Records  of 
the  Office  of  Employee  Relations 
pertaining  to  such  matters  as  savings 
bond  drives,  disciplinary  actions. 
alternative  dispute  resolution,  workers 
compensation,  the  provision  of 
reasonable  accommodations  for  the 
disabled,  disability  retirement,  and 
health  benefits.  Also  included  are 
electronic  systems  used  to  track 
grievance  actions  and  workers 
compensation  claims  as  well  as 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

15   Department  of  State,  Bureau  of 
Nonproliferation  (Nl-59-<Jl-12,  72 
items,  43  temporary  items).  Daily 
activity  records,  reports  and 
chronological  files  accumulated  at  lower 
levels,  conference  administrative 
ref  ords,  reference  files,  files  of 


interagency  committees  for  which  the 
bureau  is  not  the  chair,  proposals  and 
resumes  pertaining  to  International 
Science  Technology  Centers,  requests 
from  other  offices  for  the  clearance  of 
cables,  and  press  files.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  weekly  and  daily  activity 
reports,  higher  level  chronological  files, 
subject  files  on  various  topics  handled 
by  the  bureau,  files  of  interagency 
committees  for  which  the  bureau  is 
chair,  arms  transfer  case  files, 
information  reports  files,  export  case 
files,  and  background  and  briefing 
books. 

16.  Department  of  Transportation, 
United  States  Coast  Guard  (Nl-26-01- 
1,  8  items,  8  temporary  items).  Data 
input  files,  outputs,  electronic  master 
files,  back-up  files,  and  system 
documentation  pertaining  to  electronic 
systems  used  for  acquisition  and 
accounting.  Also  included  are  electronic 
copies  of  records  created  using 
electronic,mail  and  word  processing. 

17.  Environmental  Protection  Agency. 
Office  of  Enforcement  and  Compliance 
Assurance  (Nl-412-99-24,  9  items,  9 
temporary  items).  Records  of  the 
Criminal  Enforcement  Counsel  and 
Criminal  Investigation  Division  relating 
to  criminal  investigations.  Also 
included  are  records  pertaining  to  legal 
advice  issued  to  investigators  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing. 

18.  Nuclear  Regulatorv  Commission, 
Regional  Offices  (Nl^31-00-21,  2 
items,  2  temporary  items).  Records 
relating  to  the  receipt,  review,  and 
resolution  of  allegations  of  improper 
actions  by  employees  and  contractors. 
Included  are  descriptions  of  complaints, 
along  with  related  correspondence, 
recommendations,  and  conclusions. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

Dated:  October  9.  2001. 
Michael  I.  Kurtz, 

Assistant  Archivist  for  Record  Services —         , 

Washington,  DC. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
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Law  92-463),  as  amended,  notice  is 
hereby  given  that  two  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  (Access 
and  Heritage/Preservation  categories) 
will  be  held  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC,  20506  as  follows: 

Dance:  November  5-7,  2001,  Room 
730.  A  portion  of  this  meeting,  from 
9:30  a.m.  to  10:30  a.m.  on  November 
7th,  will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9:00  a.m.  to  6:00  p.m. 
on  November  5th-6th,  and  from  10:30 
a.m.  to  2:30  p.m.  on  November  7th,  will 
be  closed. 

Folk  &  Traditional  Arts:  November  6- 
9,  2001,  Room  716.  A  portion  of  this 
meeting,  from  1:30  p.m.  to  2:30  p.m.  on 
November  8th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9:00  a.m.  to  6:30  p.m.  on  November  6th 
and  7th,  from  9:00  a.m.  to  1:30  p.m.  and 
2:30  p.m.  to  6:30  p.m.  on  November  8th, 
and  from  9:00  a.m.  to  5:30  p.m.  on 
November  9th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
22,  2001,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington. 
DC,  20506,  or  call  202/682-5691. 


Dated:  October  11.  2001. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

Motional  Endowment  for  the  Arts 

(FR  Doc  01-26002  Filed  10-lb-Ol;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  {Pub,  L.  94-541) 

AGENCY:  National  Science  Foundation 
ACTION:  Notice  of  permit  modification 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Scient.e 
Foundation  (NSF)  is  required  to  publish 
a  notice  of  requests  to  modify  permits 
issued  to  conduct  activities  regulated 
under  the  Antarctic  Consenation  Ac:t  of 
1978.  NSF  has  published  regulations 
under  the  Antarctic  Conservation  .^ct  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  a  requested  permit  modification. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  within  30  days  of  the 
publication  of  this  notice.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  bt' 
addressed  to  Permit  Office.  Room  7.")5. 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  222^0 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedv  at  the  above 
address  or (703)  292-7405 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  bv  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-341),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens  The 
Agreed  Measures,  developed  by  the 
.Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

Description  of  Permit  Modification 
Requested:  The  Foundation  issued  a 
permit  (2000-004)  to  Dr.  Paul  j. 


Ponganis  on  September  21,  1999.  The 
issued  permit  allows  the  applicant  to 
capture  up  to  60  Emperor  adults  and  55 
Emperor  chicks  for  collection  of 
samples  and  application  of  various 
depth  recorders,  physiological  recorders 
or  video  cameras  to  study  the 
thermoregulation  and  underwater 
behavior  of  Emperor  penguins 

The  applicant  requests  a  modification 
to  his  permit  to  allow  access  to  Beaufort 
Island.  Ross  Sea,  Antarctic  Specially 
Protected  Area  No.  105  to  perform  a 
census  at  the  Emperor  penguin  colony. 
Current  satellite  images  and  sea  ice 
conditions  extend  fiirther  north  and 
well  bevond  Beaufort  Island  than  in 
previous  seasons.  These  conditions  offer 
a  unique  opportunity  to  census  the 
Beaufort  Island  Emperor  colony  and 
compare  that  count  with  the  aenai 
photo  censuses  taken  over  the  past  15 
vears  Access  will  be  via  helicopter 
landing  offshore  on  the  sea  ice  and  the 
visit  is  expected  to  require 
approximately  3  hours. 

Location  ,\SPA  105 — Beaufort  Island, 
Ross  Sea 

Dates:  November  15.  2002  to  February 
28. 2002 

Nadene  G.  Kennedy. 

Pprmit  Officer.  Office  of  Polar  Programs 

IFK  IMm    (M-26118  Filed  10-16-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  Nos.  STN  50-456  and  STN  50-457] 

Exelon  Generation  Company,  LLC; 
Notice  ot  Withdrawal  of  Apphcation  for 
Amendment  to  FacJhty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company,  LLC  (the 
licensee),  to  withdraw  its  August  2, 
2001,  application  as  supplemented  by 
their  letters  dated  August  6,  2001.  and 
August  7.  2001,  for  proposed 
amendment  to  Facility  Operating 
License  Nos  NPF-72'and  NPF-77  for 
the  Braidwood  Station,  Unit  Nos.  1  and 
2,  located  in  Will  County,  Illinois. 

The  proposed  amendment  would 
have  revised  the  technical  specification 
ITS),  on  an  exigent  basis,  allowing  the 
licensee  to  temporarily  increase  the 
average  temperature  limit  of  the  UHS 
from  100  °F  to  102  "F  through 
September  30,  2001. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuan(  H  (if  Amendment  published  in 
the  Federal  Register  on  August  15. 
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2001,  (66  FR  42895).  However,  by  letter 
dated  September  21,  2001.  the  licensee 
withdrew  the  proposed  change. 

For  hifther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  2.  2001,  as 
supplemented  by  their  letters  dated 
August  fi.  2001.  .August  7,  2001.  and  the 
licensee's  letter  dated  September  21. 
2001,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor), 
Rockville.Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
si te ,  h ttp  //vvTv-H-, nrc.gov/NBC/A DAMS/ 
index/html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-600-397-4209,  301-415-4737  or 
by  email  to  pdr@nrc.gov 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  October  2001 

For  the  .Nuclear  Regulatory  Commission. 
Mahesh  Chawla, 

Proiect  Manager.  Section  2.  Project 

Directorate  III. Division  of  Licensing  Proiect 

Management.  Office  of  Nuclear  Reactor 

Regulation 

|FR  Doc.  01-26106  Filed  10-16-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION  I 

Twenty-Ninth  Nuclear  Safety  Research 
Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Twenty-Ninth  Nuclear 
Safety  Research  Conference  (NSRC), 
formerly  known  as  the  Water  Reactor 
Safety  Meeting,  will  be  held  October 
22-24.  2001,  from  8  a.m.  to  5  p.m.  at  the 
Marriott  Hotel  at  Metro  Center,  775  12th 
Street,  NW..  Washineton.  DC. 

Please  note  that  while  the  name  of  the 
conference  has  changed  to  more 
accurately  reflect  the  broad  i^nge  of 
topics  that  we  now  cover,  the  objective 
is  still  to  promote  dialogue  with 
stakeholders  about  research  that 
develops  and  confirms  technical  bases 
for  regulatory  decision?  and  prepares 
the  Agency  for  the  future. 

Ashok  C.  Thadani.  Director  of  the 
Office  of  Nuclear  Regulatory  Research. 


will  open  the  conference  on  Monday. 
October  22.  2001,  and  NRC  Chairman 
Richard  Meserve  will  be  the  keynote 
speaker.  Rov  Zimmerman,  Deputy 
Director  of  the  Office  of  Nuclear 
Regulatory  Research,  will  follow 
Chairman  Meserve  by  discussing  recent 
accomplishments  in  the  Office  of 
Nuclear  Regulatory  Research. 

,\n  expert  panel  will  provide  an 
overview  of  safety  research  programs 
worldwide.  Panel  members  will  include 
Dr.  Michel  Livolant,  Institute  de 
Protection  et  de  Surete  Nucleaire  of 
France:  Dr.  William  Magwood.  U.S. 
Department  of  Energy:  Dr.  Theodore 
Marston.  Electric  Power  Research 
Institute.  Dr.  Kunihisa  Soda.  Japan 
Atomic  Energy  Research  Institute;  and 
Dr.  Ashok  Thadani.  NRC. 

NRC  Commissioner  Greta  J.  Dicus  will 
be  a  guest  speaker  at  the  Monday 
morning  plenarv'  session. 

Technical  sessions  on  advanced 
reactors  and  dr\'  cask  research  will  be 
held  in  the  afternoon. 

On  Tuesday.  October  23,  2001.  two 
expert  panel  sessions  are  planned  in  the 
morning.  The  first  expert  panel  on  waste 
and  decommissioning  will  start  at  8  a.m 
and  will  discuss  current  research 
initiatives  for  addressing  issues  in 
human  and  environmental  health  risk 
assessment.  Panel  members  will  include 
NRC  Commissioner  Edward  McGaffigan, 
Ir:  Mr.  Andrew  Wallo.  U.S.  Department 
of  Energy:  Mr  Michael  Boyd,  U.S. 
Environmental  Protection  Agency;  Mr. 
Thomas  Cardwell,  Texas  Department  of 
Health;  and  Mr  Luc  Baekelandt,  Federal 
Agency  for  Nuclear  Control  in  Belgium. 

The  other  expert  panel  will  be  on 
advanced  reactors  and  will  provide  an 
overview  of  ongoing  programs  and  a 
discussion  of  the  safety  attributes  of 
advanced  designs,  key  issues  in 
licensing  and  development,  research 
needs  and  priorities,  and  the  outlook  for 
the  future  Panel  members  will  include 
NRC  Commissioner  Jeffrey  S.  Merrifield; 
Dr.  Ron  Simard.  Nuclear  Energy 
Institute.  Dr.  Theodore  Marston,  Electric 
Power  Research  Institute;  Dr.  William 
Magwood,  L'  S  Department  of  Energy; 
Dr.  Vladimir  Asmolov,  Kurchatov 
Institute  of  Russia:  .Mr.  Peter  Lyons,  U.S. 
Senate  Staff  (Senator  Peter  Domenici); 
and  .Mr  Edward  Lyman,  Nuclear 
Control  Institute. 

Technical  sessions  on  fuels  research 
and  age-related  issues  and  research  will 
be  held  in  the  afternoon. 

On  Wednesday,  October  24.  2001, 
NRC  Commissioner  Nils  J.  Diaz  will 
provide  brief  remarks  at  8  a.m.  and  will 
be  followed  bv  two  expert  panels  and 
two  technical  sessions  are  planned.  The 
first  panel  will  start  at  8:15  a.m.  and 
will  explore  and  seek  innovative  ways 


to  communicate  the  role,  scope,  and 
content  of  the  Office  of  Nuclear 
Regulatory  Research  program.  Panelists 
include  Mr.  Dwight  Gates,  Committee 
on  Energy  and  Commerce,  U.S.  House  of 
Representatives;  Ms.  Maureen  Conley  of 
Inside  N.R.C.;  Ms.  Angle  Howard, 
NuclearEnergy  Institute;  Professor 
Andrew  Kadak,  Massachusetts  Institute 
of  Technology;  Mr.  David  Lochbaum, 
Union  of  Concerned  Scientists;  Dr.  Timo 
Okkonen,  STUK — Radiation  and 
Nuclear  Safety  Authority;  Ms.  Margaret 
Federline,  USNRC;  and  Ms.  Patricia 
Norry,  Deputy  Executive  Director  for 
Management  Services,  USNRC. 

The  second  expert  panel  will  be  on 
fuels.  It  will  look  at  issues  to  be 
addressed  in  an  NRC  safety  research 
program  and  discuss  whether  the 
current  spectrum  of  research  projects 
are  adequate. 

Technical  sessions  on  fuels  and  risk- 
informing  regulatory  practices  will  be 
held  for  the  remainder  of  the  day. 

This  international  conference 
includes  presentations  by  persoimel 
from  the  U.S.  Government,  national 
laboratories,  private  contractors, 
universities,  reactor  vendors,  and  a 
number  of  foreign  organizations. 

Those  who  wish  to  attend  are 
encouraged  to  register  in  advance  on  the 
NSRC  website  [www.bnl.gov/NSRQ  or 
by  contacting  Susan  Monteleone, 
Brookhaven  National  Laboratory, 
Department  of  Nuclear  Energy,  Building 
130.  Upton,  NY  11973.  telephone  (631) 
344-7235;  or  Sandra  Nesmith  (301) 
415-6437,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Mabel  F,  Lee, 

Director,  Program  Management,  Policy 
Developments'  Analysis  Staff,  Office  of 
Nuclear  Regulatory  Research 
[FR  Doc.  01-26107  Filed  10-16-01;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

Note:  The  publication  date  for  this  notice 
will  change  from  every  other  Wednesday  to 
every  other  Tuesday,  effective  )anuary  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 
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I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulator)'  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
24,  2001  through  October  5,  2001.  The 
last  biweekly  notice  was  published  on 
October  3.  2001  (66  FR  50463). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Heanng 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 


30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Sen'ices.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  fiD22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland  from  7;30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
fioor),  Rockville,  Maryland  The  filing  ot 
requests  for  a  hearing  and  petitions  for 
leave  to  inter\ene  is  discussed  below. 

By  November  16.  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wisties  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  sball  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  '  in  lo 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2  714, 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
w\\-w.nrc.gov/NRC/ADAMS/ index  html 
If  a  request  for  a  hearing  or  petition  lor 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  .Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  heanng  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  witn  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of,the  petitioner's 
property,  financial,  of  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Hoard  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fart  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  part\ 

Those  permitted  to  intervene  become 
parties  to  itie  proceeding,  subject  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunitv  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amondment 

A  request  for  a  Hearing  or  a  petition 
for  leave  to  intervene  must  be  tiled  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  .\ttention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  Nortn.  11555 
Rockville  Pike  (first  floor).  RockviUe, 
Maryland  20852.  by  the  above  date  .^ 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site.  /i«p.//www.nrc.gov/i\7?C/ 
ADAMS/ index. html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 


Public  Document  room  (PDR)  Reference 
staff  at  1-800-397-4209,  304-415-4737 
or  by  email  to  pdr@nrc.gov. 

AruerGen  Energy  Company.  LLC,  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
1,  DeWitt  Countv.  Illinois 

Date  of  amendment  request:  August 
13.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  requirement  to  withdraw  the 
first  set  of  reactor  vessel  surveillance 
specimens  by  deferring  withdrawal  for 
one  additional  operating  cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below; 

Does  the  change  involve  a  significant 
increase  in  the  probabilitv  or  consequences 
of  an  accident  previously  evaluated? 

The  withdrawal  in  Fall  2003  refueling 
outage  vice  the  March  2002  refueling  outage 
and  the  deferral  of  the  withdrawal  of  the 
vessel  surveillance  specimens  are  not 
initiators  of  or  precursors  to  anv  of  the 
accident  scenarios  presented  in  the  (Updated 
Safetv  .•\nalysis  ReportI  I'SAR  This 
schedular  adjustment  will  not  increase  the 
likelihood  of  equipment  failure,  will  not 
defeat  the  design  reactor  protection 
functions,  and  will  not  increase  the 
likelihood  of  a  catastrophic  failure  of  any 
plant  structure,  system,  or  component  The 
vessel  surveillance  specimens  are  used  as  the 
basis  for  the  pressure-temperature  (P/T) 
curves.  However,  despite  the  deferral  for  one 
cycle  of  withdrawal  of  the  vessel  surveillance 
■specimens,  the  P/T  curves  will  continue  to 
conservatively  be  established  in  accordance 
with  Regulatory  Cuide  (RG)  1.99,  "Radiation 
Embrittlement  of  Reactor  Vessel  Materials," 
Revision  2.  as  described  in  the  LiSAR. 
Therefore,  this  change  does  not  involve  an 
increase  in  the  probability  of  any  accident 
previously  evaluated 

The  proposed  change  to  the  withdrawal 
schedule  for  the  vessel  surveillance 
specimens  postpones  the  collection  of  one  of 
two  sets  of  data  needed  to  confirm  the  basis 
of  the  P/T  curves  with  no  change  to  the 
currently  allowed  P'T  cun-es.  The  P/T  curves 
that  are  in  the  [Technical  .Sp)ecifications|  TS 
will  continue  to  be  based  on  RG  1.99.  The 
deferral  of  the  removal  of  the  first  set  of 
sf)ecimens  will  not  affect  the  confirmation  of 
the  bases  for  the  P/T  curves  because  the 
withdrawal  schedule  for  the  second  set  of 
specimens  is  not  being  changed  with  this 
request  Because  the  basis  for  the  P/T  curves 
IS  maintained,  this  proposed  change  does  not 
impact  or  increase  the  assumed  radionuclide 
source  term  and  will  not  result  in  an 
unacceptable  reduction  in  reactor  vessel 
toughness  Therefore,  this  change  does  not 
involve  an  increase  in  the  consequences  of 
any  accident  previously  evaluated 

In  summary,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  deferral  for  one  cycle  of  the 
removal  of  the  vessel  surveillance  specimens 
does  not  involve  a  change  to  the  plant  design 
or  operation.  No  new  equipment  will  be 
installed  or  utilized,  and  no  new  operating 
conditions  will  be  initiated  as  a  result  of  this 
change.  Because  the  P/T  curves  are  not 
impacted,  the  safety  function  of  the  reactor 
vessel  to  mitigate  the  release  of  radioactive 
steam  and  limit  reactor  inventory  loss  under 
normal,  accident,  and  transient  conditions  is 
not  affected.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  deferral  for  one  cycle  of  the 
withdrawal  of  the  vessel  surveillance 
specimens  does  not  affect  the  P/T  curves,  and 
therefore  does  not  affect  the  margin  to  safety 
for  brittle  fracture.  Because  two  sets  of 
specimens  are  needed  to  confirm  the  basis  for 
the  P/T  temperatures  and  because  the 
schedule  for  the  withdrawal  of  the  second  set 
of  specimens  is  not  changing,  the  P/T  curves 
continue  in  the  interim  to  conform  to  RG 
1.99.  The  proposed  change  does  not 
challenge  the  integrity  of  the  fuel  cladding, 
reactor  coolant  pressure  boundary  that 
includes  the  reactor  vessel,  or  the  primary 
containment. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Robert  Helfrich. 
Mid-West  Regional  Operating  Group, 
Exelon  Generation  Company,  LLC,  1400 
Opus  Place,  Suite  900,  Downers  Grove, 
IL  60515 

NBC  Section  Chief.  Anthony  J. 
Mendiola 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-461,  Clinton  Power  Station.  Unit 
1,  DeWitt  County,  Illinois 

Date  of  amendment  request 
September  17,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specification  (TS) 
surveillance  requirement  for  the 
containment  spray  nozzles  by  changing 
the  test  frequency  from  "once  per  10 
years"  to  "following  activities  that 
could  result  in  nozzle  blockage." 

Basj's  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 


Federal  Register/ Vol.  66,  No.  201 /Wednesday,  October  17.  2001 /Notices 


52797 


Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  revises  the  testing 
requirements  for  the  containment  spray 
nozzles  to  only  require  verification  that  each 
spray  nozzle  is  unobstructed  following 
activities  that  could  result  in  nozzle 
blockage.  The  only  event  for  which  the 
containment  spray  system  is  considered  an 
initiator  is  the  maximum  containment 
negative  pressure  event  This  event  involves 
inadvertent  actuation  of  containment  spray 
following  a  break  in  the  reactor  water 
cleanup  system  inside  containment  described 
in  Updated  Safety  Analysis  Report  (USAR) 
Section  6.2.1.1.4.2.  This  change  does  not 
increase  the  likelihood  for  an  inadvertent 
actuation  of  the  containment  spray  system 

The  proposed  change  does  not  have  a 
detrimental  impact  on  the  integrity  of  any 
plant  structure,  system,  or  component  that 
initiates  an  analyzed  event.  No  active  or 
passive  failure  mechanisms  that  could  lead  to 
an  accident  are  affected  The  proposed 
change  will  not  alter  the  operation  of.  or 
otherwise  increase  the  failure  probability  of 
any  plant  equipment  that  initiates  an 
analyzed  accident.  As  a  result,  the 
probability  of  any  accident  previously 
evaluated,  is  not  significantly  increased. 

The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased.  The  proposed  change  revises  the 
current  Surveillance  Frequency  from  10  years 
to  following  activities  that  could  result  in 
spray  nozzle  blockage.  Since  activities  that 
could  introduce  foreign  material  into  the 
system  (such  as  inadvertent  actuation  of  the 
containment  spray  system  or  loss  of  foreign 
material  control)  are  the  most  likely  cause  for 
obstruction,  testing  or  inspection  following 
such  activities  would  verify  the  nozzle(s) 
being  unobstructed,  and  the  system  capable 
of  performing  its  safety  function.  No  other 
evolutions  require  the  system  boundary  to  be 
breached,  so  introduction  of  debris  during 
times  when  maintenance  activities  are  not  in 
progress  are  precluded.  Introduction  of 
foreign  materials  into  the  system  from  the 
exterior  is  highly  unlikely  due  to  the  location 
of  the  spray  headers,  the  passive  nature  of  the 
nozzles,  and  the  fact  that  the  containment 
spray  headers  are  maintained  dry  which  does 
not  lend  itself  to  active  degradation 
mechanisms  such  as  corrosion.  The  proposed 
testing  requirements  are  considered  sufficient 
to  provide  a  high  degree  of  confidence  that 
containment  spray  flow  will  be  available 
when  required.  Therefore,  the  proposed 
change  does  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  to  the  test  frequency 
for  the  containment  spray  system  nozzles 
does  not  involve  the  use  or  installation  of 
new  equipment.  Installed  equipment  is  not 
operated  in  a  new  or  different  manner.  No 
new  or  different  system  interactions  are 
created,  and  no  new  processes  are 
introduced.  The  current  foreign  material 
exclusion  practices  have  been  reviewed  and 
judged  sufficient  to  provide  high  confidence 


that  debris  will  not  be  introduced  during 
times  when  the  system  boundary  is  breached. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from,  any  accident 
previously  evaluated. 

Does  the  change  invoUe  a  significant 
reduction  in  a  margin  of  safpt\'^ 

The  revision  to  the  rontainmpiil  spray 
nozzle  testing  frequency  does  not  introduce 
any  new  setpoints  at  which  protective  or 
mitigative  actions  are  initiated.  No  current 
setpoints  are  altered  by  this  change.  The 
design  and  functioning  of  the  containment 
spray  system  is  unchanged  Since  the  system 
is  not  susceptible  to  corrosion  induced 
obstruction  nor  is  the  introduction  of  foreign 
material  from  the  exterior  likely,  the 
proposed  testing  frequency  is  sufficient  to 
provide  high  confidence  that  the 
containment  spray  system  will  be  available  to 
provide  the  flow  necessary  to  ensure  that  the 
effects  of  drywell  bypass  leakage  and  low 
energy  line  breaks  arc  mitigated.  Therefore. 
the  capacity  of  thf  system  will  remain 
unchanged  As  a  result,  this  i  hange  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  in\ohes  no 
significant  hazards  consideration 

Attorney  for  licenspp:  Robert  Helfrich, 
Mid-West  Regional  Operating  Group, 
Exelon  Generation  Company,  LLC.  1400 
Opus  Place.  Suite  900.  Downers  Grove, 
IL  60515 

NRC  Sertinn  Chief-  Anthonv  J. 
Mendiola 

Carolina  Power  &■  Light  Company,  et  nl  . 
Docket  No.  50-325.  Brunswick  Steam 
Electric  Plant.  Unit  1.  Brunswick 
County.  North  Carolina 

Date  of  amendment  request: 
September  18,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  to  revise  the  Minimum  Critical 
Power  Ratio  (MCPR)  Safety  Limit  values 
contained  in  TS  2.1  1.2,  and  revise  the 
MCPR  Safety  Limit  values  from  1  10  to 
1.12  for  two  recirculation  loop  operation 
and  from  1.11  to  1.14  for  single 
recirculation  loop  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signific:ant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  license  amendments  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  license  amendment  will 
establish  MCPR  Safety  Limit  values  of  1.12 
for  two  recirculation  loop  operation  and  1.14 
for  single  recirculation  loop  operation.  The 
revised  MCPR  Safety  Limit  values  have  been 
determined  using  NRC-approved  methods 
and  procedures.  These  procedures 
incorporate  cycle-specific  parameters  and 
reduced  power  distribution  uncertainties  in 
the  determination  of  the  MCPR  Safety  Limit 
values.  These  proposed  MCPR  Safety  Limit 
values  do  not  affect  the  operability  of  any 
plant  systems  nor  do  these  revised  values 
compromise  any  fuel  pyerformance  limits. 
Therefore,  the  proposed  change  to  the  MCPR 
Safety  Limit  values  does  not  result  in  an 
increase  in  the  probability  of  a  previously 
evaluated  accident. 

The  consequences  of  a  previousW 
evaluated  accident  are  dependent  on  the 
initial  conditions  assumed  for  the  analysis, 
the  behavior  of  the  fuel  during  the  accident, 
the  availability  and  successful  functioning  of 
the  equipment  assumed  to  operate  in 
re^onse  to  the  accident,  and  the  setpwints  at 
which  these  actions  are  initiated.  The  MCPR 
Safety  Limit  values  are  determined  to  ensure 
that  99.9  percent  of  the  fuel  rods  will  not 
experience  boiling  transition  during  any 
plant  operation  if  the  limit  is  not  exceeded 
Operational  MCPR  limits  will  be  applied  that 
ensure  the  MCPR  Safety  Limit  is  not 
exceeded  during  all  modes  of  of)€ration  and 
anticipated  operational  occurrences.  The 
MCPR  Safety  Limit  does  not  impact  the 
source  term  or  pathways  assumed  in 
accidents  previously  evaluated.  No  analysis 
assumptions  are  violated,  and  there  are  no 
adverse  effects  on  the  factors  contributing  to 
offsite  and  onsite  dose.  The  proposed  change 
to  the  MCPR  Safety  Limit  values  does  not 
affect  the  performance  of  any  equipment 
used  to  mitigate  the  consequences  of  a 
previously  evaluated  accident.  Also,  the 
proposed  change  does  not  affect  setpoints 
that  initiate  protective  or  mitigative  actions. 
Based  on  the  determination  of  the  MCPR 
Safety  Limit  values  using  conservative  NRC- 
approved  methods  and  the  operability  of 
plant  systems  designed  to  mitigate  the 
consequences  of  accidents  not  being 
changed,  the  propwsed  changes  to  the  MCPR 
Safety  Limit  values  does  not  significantly 
increase  the  consequences  of  a  previously 
evaluated  accident. 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation  This  proposed 
license  amendment  does  not  involve  any 
facility  modifications,  and  plant  equipment 
will  not  be  operated  in  a  different  manner. 
Also,  no  new  initiating  events  or  transients 
result  from  the  MCPR  Safety  Limit  changes. 
As  a  result,  no  new  failure  modes  are  being 
introduced.  Therefore,  the  propwsed  changes 
to  the  MCPR  Safety  Limit  values  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 
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3    The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  comf>onents,  through  the  parameters 
within  which  the  plant  is  operated;  through 
the  establishment  of  setpomts  for  actuation  of 
equipment  relied  upon  to  respond  to  an 
event,  and  through  margins  contained  within 
the  safety  analyse^.  The  proposed  change  to 
the  MCPR  Safety  Limit  values  does  not 
adversely  impact  the  performance  of  plant 
structures,  systems,  compxinents,  and 
setpwints  relied  upon  to  respond  to  mitigate 
an  accident.  The  MCPR  Safety  Limit  values 
have  been  calculated  using  NRC-approved 
methods  and  procedures.  The  MCPR  Safety 
Limit  values  are  determined  to  ensure  that 
99.9  percent  of  the  fuel  rods  will  not 
experience  boiling  transition  during  any 
plant  operation  if  the  limits  are  not  exceeded, 
thereby  ensuring  that  fuel  cladding  integrity 
is  maintained.  Based  on  the  assurance  that 
the  fuel  design  criteria  are  being  met.  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretarv'.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  Noi^  Carohna  27602 

NRC  Section  Chief:  Richard  P. 
Correia. 

Dominion  Nuclear  Connecticut,  Inc.. 
Docket  Nos.  50-245.  50-336.  and  50- 
423.  Millstone  Nuclear  Power  Station. 
Unit  Nos.  1.  2.  and  3.  New  London 
County.  Connecticut 

Date  of  amendment  request:  August  8. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  two  changes  into  each 
operating  license:  (1)  Revise  the 
physical  protection  (security)  related 
license  condition  to  indicate  that  the 
physical  security  program  plans  listed, 
may,  rather  than  do  contain,  safeguards 
information,  and  (2)  change  the  name  of 
the  "Millstone  Nuclear  Power  Station" 
to  the  "Millstone  Power  Station." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1    The  profwsed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  first  proposed  clarification  modifies 
the  physical  protection  (security)  related 
license  condition  within  the  respective 
operating  license  ((DL)  to  indicate  the 
physical  security  program  plans  listed,  may, 
rather  than  do  contain,  safeguards 
information.  The  second  proposed  change  to 
reflect  the  change  in  name  of  the  facility  from 
the    Millstone  Nuclear  Power  Station"  to  the 
"Millstone  Power  Station"  is  editorial. 
Neither  of  these  changes  alter  any  regulatory 
requirements  or  have  an  impact  on  the 
acceptance  criteria  for  any  design  basis 
accident  described  in  the  respective  Unit  2  or 
,'i  I  pdated  Final  Safety  .Analysis  Report 
(L'FSAR)  or  the  I'nit  1  Defueled  Safety 
Analysis  Report  (DSAR). 

These  changes  have  no  impact  on  plant 
equipment  operation  Since  the  changes  are 
solely  an  administrative  or  editorial  change 
to  the  OL.  they  cannot  affect  the  likelihood 
or  consequences  of  accidents  Therefore. 
these  changes  will  no<  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2.  The  proposed  change  does  not  create 
the  pxjssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  have  no  impact  on 
plant  operation  Since  the  proposed  changes 
are  solely  an  administrative  or  editorial 
change  to  the  OL,  they  do  not  affect  plant 
operation  in  any  wav 

The  changes  do  not  alter  the  plant 
configuration  (no  new  or  different  tyjje  of 
equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  The 
changes  do  not  alter  the  way  any  structure, 
system,  or  component  functions  and  do  not 
alter  the  manner  in  which  the  plant  is 
operated  The  changes  do  not  introduce  any 
new  failure  modes  Therefore,  the  propxDsed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3    The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Since  the  proposed  c:hanges  are  solely  a 
clarification  or  an  editorial  change  to  the  OL. 
they  do  not  affect  plant  operation  in  any  way. 
The  proposed  changes  do  not  impact  any 
acceptance  criteria  for  the  design  basis 
accidents  described  in  the  resjjective  Unit 
No.  2  or  No.  3  UFSAR  or  the  Unit  No.  1 
DSAR  and  do  not  impact  the  consequences 
of  accidents  previously  evaluated.  Therefore, 
the  proposed  changes  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuc'ear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  F'erry  Road,  VVatgrford, 
Connecticut  06835 

NRC  Section  Chief:  Stephen  Dembek 


Dominion  Nuclear  Connecticut  Inc..  et 
al..  Docket  Nos.  50-336  and  50-423. 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3,  New  London  County, 
Connecticut 

Date  of  amendment  request:  August  9, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  modify  the 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  (MP2)  and  3  (MP3)  Technical 
Specifications  (TSs)  to  avoid  confusion 
between  the  qualification  standards  of 
the  facility  staff,  who  are  qualified  to 
American  National  Standards  Institute 
(ANSI)  Nl8.1-1971/Regulatory  Guide 
(RG)  1.8  Revision  0.  and  the  operators 
who  will  be  qualified  to  the  education 
and  experience  guidelines  outlined  by 
National  Academy  for  Nuclear  Training 
ACAD  00-003  "Guidelines  for  Initial 
Training  and  Qualification  of  Licensed 
Operators." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  administrative  clarification 
modifies  the  Unit  Nos.  2  and  3  TS  to  avoid 
confusion  between  the  qualification 
standards  of  the  facility  staff,  who  are 
qualified  to  American  National  Standards 
Institute  (ANSI).  "Selection  and  Training  of 
Nuclear  Power  Plant  Personnel,"  ANSI 
Nl8.1-1971/Regulatory  Guide  1.8.  Revision 
0,  "Qualification  and  Training  of  Personnel 
for  Nuclear  Power  Plants."  and  the  operators 
who  will  be  qualified  to  the  education  and 
experience  guidelines  outlined  by  National 
Academy  for  Nuclear  Training  (NANT  2000 
Guidelines),  ACAD  00-003,  "Guidelines  for 
Initial  Training  and  Qualification  of  Licensed 
Operators."  The  training  of  the  ojjerators 
themselves  is  not  affected,  this  change  only 
modifies  the  education  and  experience 
requirements  they  must  meet  to  qualify  for 
the  operator  training  program.  The  reactor 
operator  and  senior  reactor  operator 
applicant  (or  upgrade)  still  must  learn  and 
are  tested  on  the  same  material,  demonstrate 
their  proficiency  on  the  facility  simulator  and 
meet  other  requirements.  Consequently,  this 
change  has  no  impact  on  the  capability  of 
licensed  operators,  it  only  modifies  and 
provides  alternative  qualifications  for  entry 
into  the  program. 

This  change  will  not  alter  any  regulatory 
requirements  or  have  an  impact  on  the 
acceptance  criteria  for  any  design  basis 
accident  described  in  the  respective  Unit 
Nos.  2  or  3  Updated  Final  Safety  Analysis 
Report  (UFSAR). 

The  change  has  no  impact  on  plant 
equipment  operation.  Since  the  change  is 
solely  an  administrative  change  to  the 
Technical  Sjaecifications.  it  cannot  affect  the 
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likelihood  or  consequences  of  accidents. 
Therefore,  this  change  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  has  no  impact  on 
plant  operation.  Since  the  proposed  change 
is  solely  an  administrative  change  to  the 
Technical  Specifications,  it  does  not  affect 
plant  operation  in  any  way. 

The  change  does  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed]  or  require  any 
new  or  unusual  operator  actions.  The  change 
does  not  alter  the  way  any  structure,  system, 
or  component  functions  and  does  not  alter 
the  manner  in  which  the  plant  is  opwrated. 
The  change  does  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Since  the  proposed  change  is  solely  an 
administrative  change  to  the  Technical 
Specifications,  it  does  not  affect  plant 
operation  in  any  way. 

The  proposed  change  does  not  impact  any 
acceptance  criteria  for  the  design  basis 
accidents  described  in  the  respective  Unit 
Nos.  2  or  3  UFSAR  and  does  not  impact  the 
consequences  of  accidents  previously 
evaluated.  Therefore,  the  proposed  change 
will  not  result  in  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Waterford,  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Dominion  Nuclear  Connecticut  Inc..  et 
al,  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  amendment  request:  June  28. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3  (MP3)  Technical  Specifications  to 
remove  the  surveillance  requirement 
associated  with  post  maintenance 
testing  of  the  containment  isolation 
valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  Technical  Specification 
change  to  remove  the  surveillance 
requirement  to  perform  post  maintenance 
testing  of  the  containment  isolation  valves 
will  not  cause  an  accident  to  occur  and  will 
not  result  in  any  change  in  the  operation  of 
the  associated  accident  mitigation 
equipment.  The  containment  isolation  valves 
are  not  accident  initiators.  The  proposed 
change  will  not  revise  the  operabihty 
requirements  [e.g..  valve  stroke  time)  for  the 
containment  isolation  valves  Proper 
operation  of  the  containment  isolation  vahes 
will  still  be  verified,  as  appropriate, 
following  maintenance  activities.  As  a  result, 
the  design  basis  accidents  will  remain  the 
same  postulated  events  described  in  the 
Millstone  Unit  No.  3  Fmal  Safety  Analysis 
Report,  and  the  consequences  of  the  design 
basis  accidents  will  remain  the  same 
Therefore,  the  pmposed  change  will  not 
increase  the  probability  or  consequences  nf 
an  accident  previously  evaluated 

2.  Create  the  possibilitv  of  a  new  or 
different  kind  of  accident  from  any  arridpn! 
previously  evaluated 

The  proposed  change  to  the  Technical 
Specifications  does  not  impact  any  svstem  or 
component  that  could  cause  an  accident  Thr 
proposed  change  will  not  alter  the  plant 
configuration  (no  new  or  different  typf  of 
equipment  will  be  installed)  or  n»quire  an\ 
unusual  operator  actions  The  proposed 
change  will  not  alter  the  way  any  stru(,turp, 
system,  or  component  functions,  and  will  not 
significantly  alter  the  manner  in  which  the 
plant  is  operated.  The  response  of  the  plan! 
and  the  operators  following  an  accident  will 
not  be  different.  In  addition,  the  proposed 
change  does  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
change  to  remove  the  surveillancr 
requirement  to  perform  post  maintenance 
testing  of  the  containment  isolation  valves 
will  not  cause  an  accident  to  otcur  and  will 
not  result  in  any  change  in  the  operation  of 
the  associated  accident  mitigation 
equipment.  The  operability  requirements  for 
the  containment  isolation  valves  have  not 
been  changed,  and  proper  operation  of  the 
containment  isolation  valves  will  still  be 
verified,  as  appropriate,  following 
maintenance  activities.  The  contammpnt 
isolation  valves  will  continue  to  be  able  to 
mitigate  the  design  basis  accidents  as 
assumed  in  the  safety  analysis.  Therefore,  the 
proposed  change  will  not  result  in  a 
'  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50, 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 


Attorney  for  licensee  Lillian  .M 
Cuoco.  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Waterford.  CT  06141-5127. 

NBC  Section  Chief:  James  W.  Clifford. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request: 
September  7.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
Regarding  the  Post  Accident  Monitoring 
Instrumentation  (Table  3.3.3-1  of 
Section  3.3.3.  "Post  Accident 
Monitoring  Instrumentation"). 
Spe(  ifually.  the  proposed  amendment 
would  reword  the  number  of  required 
channels  stated  for  the  core  exit 
thermocouples  (CETs)  to  be  the  same  as 
the  Standard  T»'(  hnical  Specifications; 
delete  notes  that  describe  the  redundant 
(hannels  for  the  Reactor  Coolant  System 
(RCS)  Hot  Leg  Temperature,  the  RCS 
Cold  Leg  Temperature  and  Main  Steam 
Line  Radiation  and  modify  the  note 
pertaining  to  the  redundant  channel  for 
Steam  Generator  Level  (Wide  Range)  to 
clarify  what  Condition  Statements  apply 
when  the  instrument  channel  and/or  the 
.'\uxiliar\  Feeduater  Flow  instrument 
channel  is  inoperable.  Other  existing 
notes  in  the  Table  are  proposed  to  be 
renumbered  to  accommodate  the  above 
changes 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
lif:ensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50  92.  the  enclosed  jproposed]  application  is 
judged  to  involve  no  significant  hazards 
based  on  the  following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increas'e  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  amendment 
involves  rewording  or  clarification  of 
technical  sp>ecification  requirements  to 
properly  reflect  the  design  of  post  accident 
monitoring  instrumentation  at  Indian  Point  3. 
The  profKJsed  rewording  of  the  required 
channels  for  core  exit  thermocouples  adopts 
the  wording  from  the  Standard  Technical 
Sfjecifications.  which  is  applicable  to  the 
Indian  Point  3  design.  The  proposed  deletion 
of  Notes  (a),  (b),  and  (g)  removes  design 
information  that  is  not  needed  for  the 
specification  to  limit  plant  operation  in 
response  to  inoperable  instrument  channels. 
The  profxjsed  rewording  of  Note  (f)  clarifies 
the  existing  requirement  by  making  a  more 
explicit  statement  about  the  applicable 
conditions  for  the  affected  functions. 
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Renumbering  other  Table  notes  is  an  editorial 
change  to  keep  the  notes  in  sequential  order 

The  proposed  amendment  does  not  involve 
any  changes  to  plant  equipment,  setpoints,  or 
the  way  in  which  the  plant  is  operated  These 
changes  do  not  affect  accident  initiators  or 
accident  mitigating  systems.  Therefore,  the 
propxDsed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated' 

Response:  The  proposed  amendment 
involves  rewording  or  clarification  of 
technical  specification  requirements  to 
properly  reflect  the  design  of  post  accident 
monitoring  instrumentation  at  Indian  Point  3 
The  propx3sed  amendment  does  not  involve 
any  changes  to  plant  equipment,  setpoints.  or 
the  way  in  which  the  plant  is  operated  These 
changes  do  not  affect  accident  initiators  or 
accident  mitigating  systems.  Therefore  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  amendment 
involves  rewording  or  clarification  of 
technical  specification  requirements  to 
prof)erly  reflect  the  design  and  licensing 
basis  of  post  accident  monitoring 
instrumentation  at  Indian  Point  3  The 
propo-sed  rewording  of  the  required  channels 
for  core  exit  thermocouples  adopts  the 
wording  from  the  Standard  Technical 
Specifications,  which  is  applicable  to  Indian 
Point  3  This  will  ensure  that  appropriate 
condition  statements  are  entered  in  the  event 
that  core  exit  thermocouples  become 
inoperable.  Notes  (a),  (b),  and  (g)  provide 
design  information  that  is  not  needed  in  the 
specification  for  plant  operators  to  enter 
appropnate  condition  statements  when 
inoperable  instrument  channels  in  the 
affected  functions  are  identified.  The 
rewording  of  Note  (f)  more  clearly  states  the 
existing  requirement  and  makes  no  change  to 
the  required  actions  or  completion  times  for 
the  associated  inof>erable  instrument 
channels. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  m  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(cl  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergv 
Nuclear  Generating  Station,  600  Rocky 
Hill  Road,  Plymouth.  MA  02360. 

.V/?C  Section  Chief:  Lakshminaras 
Raghavan,  Acting. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  amendment  request:  August 
13, 2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  technical  specifications  (TS)  to 
support  a  planned  upgrade  to  the 
reactor  water  level  instrxmientation. 
Currently,  many  low-level  actuation 
functions  use  Yarway  level  indicating 
switches.  This  includes  emergency  core 
cooling  system  (ECCS),  reactor  core 
isolation  cooling  (RCIC)  and  feedwater 
systems  The  Yarways  will  be  replaced 
with  more  reliable  analog  level 
transmitters  and  additional  electronic 
trip  units.  The  upgrade  will  provide 
sensing  devices  for  reactor  vessel  water 
level  signals  and  indications  that  are 
more  reliable  with  less  drift  and  v\nll 
require  less  frequent  surveillance 
requirements.  The  proposed  changes 
align  the  TS  surveillance  requirements 
with  the  instrumentation  upgrades.  This 
includes  changes  to  calibration 
frequencies,  functional  testing  and 
allowable  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1    Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
f*valuated' 

During  the  upcoming  refueling  outages  at 
Quad  Cities  Nuclear  Power  Station  (Unit  1 
and  Unit  2),  a  design  change  will  be 
implemented  that  upgrades  the  existing 
reactor  vessel  level  trip  instrumentation  used 
in  various  applications  at  Quad  Cities 
Nuclear  Power  Station,  including  the 
Emergency  Core  C-ooling  System  (ECCS). 
Reactor  Core  isolation  Cooling  System  (RCIC) 
and  Feedwater  svstems. 

Technical  Specification  (TS)  requirements 
that  govern  operability  or  routine  testing  of 
plant  instruments  are  not  assumed  to  be 
initiators  of  any  analyzed  event  because  these 
instruments  are  intended  to  prevent,  detect, 
or  mitigate  accidents.  Therefore,  these 
changes  will  not  involve  an  increase  in  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  .additionally,  these 
changes  will  not  increase  the  consequences 
of  an  accident  previously  evaluated  because 
the  proposed  change  does  not  adversely 
impact  structures,  systi-ns  or  (.omponents 
(SSCs).  The  planned  instrument  upgrade  is  a 
more  reliable  design  than  existing 
equipment  The  proposed  TS  change 
maintains  exiting  requirements  that  ensure 
components  are  operable  when  necessan,'  for 
the  prevention  or  mitigation  of  accidents  or 
transients.  Revised  allowable  values  for  the 


associated  functions  have  been  established  in 
accordance  with  EGC's  setpoint 
methodology,  which  is  consistent  with 
industry  standards.  The  setpoint 
methodology  establishes  TS  allowable  values 
that  assure  systems  structures  and 
compxDnents  (including  initiation  and  trip 
functions)  respond  in  a  manner  consistent 
with  the  plant  safety  analysis.  Furthermore, 
there  will  be  no  change  in  the  typws  or 
significant  increase  in  the  amounts  of  any 
effluents  released  offsite.  For  these  reasons, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  profKJsed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  supfwrt  a  planned 
instrumentation  upgrade.  The  change 
provides  revised  Surveillance  Requirements 
to  ensure  operability.  The  change  does  not 
adversely  impact  the  manner  in  which  the 
instrument  will  operate  under  normal  and 
abnormal  operating  conditions.  These 
changes  reflect  the  improved  performance  of 
the  instrumentation  upgrade  and  provide  an 
equivalent  level  of  safety.  The  changes  in 
methods  governing  normal  plant  ojjeration 
are  consistent  with  the  current  safety  analysis 
assumptions.  Therefore,  these  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  supports  a  planned 
instrumentation  upgrade.  The  proposed 
change  does  not  affect  the  probability  of 
failure  or  availability  of  the  affected 
instrumentation.  The  change  to  an  analog  trip 
system  to  monitor  reactor  vessel  level 
provides  for  increased  reliability.  The  change 
has  no  impact  on  the  underlying  design 
functions.  The  proposed  TS  surveillance 
requirements  are  consistent  with  current  TS 
requirements  for  functions  that  employ 
analog  trip  unit  devices.  The  proposed 
allowable  values  have  been  established  in 
accordance  with  EGC's  setpoint 
methodology,  which  considers  instrument 
design  and  performance  characteristics.  The 
methodology  establishes  TS  allowable  values 
with  sufficient  margin  to  assure  that  the  plant 
safety  analysis  assumptions  (e.g.,  certain 
initiation  and  trip  functions)  are  maintained. 
As  such,  the  trip  and  actuation  functions 
continue  to  ensure  design  basis  requirements 
are  maintained.  Therefore,  it  is  concluded 
that  the  proposed  changes  will  not  result  in 
a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Vice  President,  General  Counsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way,  Kennett  Square,  PA  19348 
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NEC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  No.  50-334. 
Beaver  Valley  Power  Station.  Unit  No.  J 
(BVPS-1),  Beaver  County.  Pennsylvania 

Date  of  amendment  request:  June  29, 
2001. 

Description  of  amendment  request: 
The  proposed  Hcense  amendment 
would  change  the  technical 
specifications  (TSs)  to  reflect  revised 
reactor  coolant  system  (RCS)  heatup  and 
cooldown  pressure  and  temperature  (P/ 
T)  limit  curves  that  vyrill  be  valid 
through  22  effective  full  power  years 
(EFPYs).  The  overpressure  protection 
system  (OPPS)  power-operated  relief 
valve  (PORV)  setpoints  and  the  OPPS 
enabling  temperature  would  also  be 
revised.  The  proposed  BVPS-1  P/T 
limits  incorporate  the  results  from  the 
testing  of  the  Capsule  Y  described  in 
WCAP-15571.  "Analysis  of  Capsule  Y 
from  Beaver  Valley  Unit  1  Reactor 
Vessel  Radiation  Surveillance  Program," 
Revision  0.  November  2000.  These 
changes  have  been  prepared  using  the 
Nuclear  Regulatory  Commission- 
approved  methodology  described  in 
WCAP-14040-NP-A,  "Methodology 
Used  to  Develop  Cold  Overpressure 
Mitigating  System  Setpoints  and  RCS 
Heatup  and  Cooldown  Limit  Curves,  ' 
Revision  2.  January  1996,  with  two 
exceptions.  These  exceptions  include 
the  use  of  (1)  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Case  N-640,  "Alternate  Reference 
Fracture  Toughness  for  Development  of 
P-T  Curves  for  Section  XI,  Division  1," 
March  1999.  and  (2)  the  ASME  Boiler 
and  Pressure  Vessel  Code,  Section  XI, 
"Rule  for  Inservice  Inspection  of 
Nuclear  Power  Plant  Components," 
Appendix  G,  "Fracture  Toughness 
Criteria  for  Protection  Against  Failure," 
December  1995  (through  1996 
Addendum).  The  TS  Bases  and  Figure 
Index  will  also  be  changed  to  reflect  the 
revisions  discussed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  changes  do  not  result  in 
physical  changes  being  made  to  structures, 
systems,  or  components  (SSCs).  or  to  event 
initiators  or  precursors.  Changing  the  heatup 
and  cooldown  curves,  power  ojjerated  relief 
valve  (PORV)  setpoint  and  overpressure 
protection  system  (OPPS)  enable  temperature 


to  reflect  22  effective  full  power  years  (EFPY) 
will  not  affect  the  ability  of  the  OPPS  to 
control  the  reactor  coolant  system  (RCS)  at 
low  temperatures  such  that  the  integrity  of 
the  reactor  coolant  pressure  boundars'  (RC'PB) 
is  not  compromised  by  violatmg  thp 
pressure/temperature  (P/T)  limits  These 
changes  were  determined  in  accordance  with 
the  methodologies  set  forth  in  the  regulations 
to  provide  an  adequate  margin  of  safety  to 
ensure  the  reactor  vessel  will  withstand  the 
effects  of  normal  cyclic  loads  due  to 
temperature  and  pressure  changes  as  well  as 
the  loads  associated  with  postulated  faulted 
events. 

Also,  the  proposed  changes  do  not  impact 
the  design  of  plant  systems  such  that 
previously  analyzed  SSCs  would  now  be 
more  likely  to  fail  The  initiating  conditions 
and  assumptions  for  accidents  described  in 
the  Updated  Final  Safety  Analysis  Report 
(UFSAR)  remain  as  previously  analyzed 
Thus,  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  of  an 
accident  previously  evaluated 

The  proposed  changes  do  not  alter  anv 
assumptions  previously  made  in  the 
radiological  consequence  evaluations  nor 
affect  mitigation  of  the  radiological 
consequences  of  an  accident  described  in  the 
UFSAR.  As  such,  the  consequences  of 
accidents  previously  evaluated  in  the  IFSAR 
will  not  be  increased  and  no  additional 
radiological  source  terms  are  generated 
Therefore,  there  will  be  no  reduction  in  the 
capability  of  those  SSCs  in  limiting  the 
radiological  consequences  of  previously 
evaluated  accidents  and  reasonable  assurance 
that  there  is  no  undue  risk  to  the  health  and 
safety  of  the  public  will  continue  to  be 
provided.  Thus,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2,  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated' 

No,  The  proposed  changes  do  not  involve 
physical  changes  to  analyzed  SSCs  or 
changes  to  the  modes  of  plant  operation 
defined  in  the  technical  sp)ecification  The 
proposed  changes  do  not  involve  the 
addition  or  modification  of  plant  equipment 
(no  new  or  different  type  of  equipment  will 
he  installed)  nor  do  they  alter  the  design  or 
operation  of  any  plant  systems  No  new 
accident  scenarios,  accident  or  transient 
initiators  or  precursors,  failure  mechanisms. 
or  limiting  single  failures  are  introduced  as 
a  result  of  the  proposed  changes 

The  proposed  changes  do  not  cause  the 
malfunction  of  safety-related  equipment 
assumed  to  be  of)erable  in  accident  analvses 
No  new  or  different  mode  of  failure  has  been 
created  and  no  new  or  different  equipment 
performance  requirements  are  imposed  for 
accident  mitigation  As  such,  the  proposed 
changes  have  no  effect  on  previously 
evaluated  accidents 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 


3  Does  the  change  involve  a  significant 
reduction  \n  a  margin  of  safety? 

No.  The  proposed  changes  have  been 
determined  through  supporting  analyses  to 
be  in  accordance  with  the  methodologies  set 
forth  in  the  regulations.  Compliance  with 
NRC  approved  methodologies  provide  for  an 
adequate  margin  of  safety  and  ensure  the 
reactor  vessel  will  withstand  the  effects  of 
normal  cyclic  loads  due  to  temperature  and 
pressure  changes  as  well  as  the  loads 
associated  with  postulated  faulted  events  as 
described  in  the  UFSAR. 

The  new  heatup  and  cooldown  curves 
define  the  limits  for  ensuring  prevention  of 
nonductile  failure  for  the  BVPS  Unit  No.  1 
reactor  vessel  and  do  not  significantly  reduce 
the  margin  of  safety  for  the  plant. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC  staff  has  reviewed  the 

licensee's  analysis  and,  based  on  this 
review  ,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornev  for  Urpnsce  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company.  FirstEnergy  Corporation,  76 
South  .Mam  Street,  Abon,  OH  44308. 

NBC  Section  Chief:  L,  Raghavan 
(Acting). 

Nuclear  Management  Company.  LLC. 
Docket  No  50-263.  Monticello  Nuclear 
Generatmg  Plant.  Wright  County, 
Minnesota 

Date  nf  amendment  request: 
.September  27,  2001. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Spet  ifirations  (TSs)  to  (1) 
change  the  diesel  fuel  supply  volume 
required  for  diesel  generator  (DG) 
operability.  (2]  t.lanfv  existing  wording, 
(3)  add  a  TS  limiting  condition  for 
operation  (LCO)  and  a  TS  surveillance 
requirement  (SR)  regarding  EXj  air 
receivers,  (4)  delete  a  c  urrent  TS  SR 
concerning  DC  starting  air  compressors. 
and  (5)  restructure  and  renumber  the  TS 
LCOs  and  SRs  for  applicability  and 
administrative  purposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50, 91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below 

1   The  profX)sed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a|n|  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  introduce  new  equipment  or 
new  equipment  operating  modes,  nor  do  the 
proposed  changes  alter  existing  system 
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relationships  The  proposed  amendment  does 
not  introduce  new  failure  modes. 

The  proposed  revision  to  the  Monticello 
TS[s)  renumbers  and  relocates  TSIs]  as 
appropriate  to  provide  a  more 
understandable  TS,  deletes  an  existing  TS  SR 
which  does  not  satisfv'  the  requirements  of  10 
CFR  50,36  for  inclusion  in  the  TS[sl,  adds  a 
new  TS  LCO  and  SR  for  DG  air  start  receivers 
which  more  appropriately  complies  with  the 
requirements  of  10  CFR  50,36.  and  revises 
the  minimum  number  of  gallons  of  diesel 
fuel  required  in  the  Diesel  Oil  Storage  Tank 
for  the  DG  to  be  declared  opierable. 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

2    The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from,  any  accident 
previously  analyzed 

The  proposed  changes  do  not  introduce  a 
new  mode  of  plant  operation,  or  involve  a 
physical  m.odification  to  the  plant.  The 
proposed  Tochnicai  Specification  changes  do 
not  introduce  new  equipment,  nor  do  the 
proposed  changes  alter  existing  system 
relationships.  The  proposed  amendment  does 
not  introduce  new  failure  modes 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3,  The  proposed  amendment  will  not 
involve  a  significant  reduction  m  the  margin 
of  safety 

The  proposed  changes  maintain  the  current 
TS  requirements  for  safe  operation  of  the 
Monticello  plant.  The  proposed  changes  do 
not  involve  a  physical  modification  to  the 
plant,  or  a  new  mode  of  operation  The 
profXJsed  changes  do  not  alter  the  scope  of 
equipment  currently  required  to  be  operable 
nor  do  the  proposed  changes  affect 
equipment  safety  functions  The  proposed 
Technical  Specification  changes  do  not 
introduce  new  equipment,  nor  do  the 
proposed  changes  alter  existing  system 
relationships  The  proposed  amendment  does 
not  introduce  new  failure  modes 

Therefore,  these  proposed  changes  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  .\\V  , 
Washington,  DC  20037. 

NBC  Section  Chief:  William  D. 
Reckley 


PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-31 1.  Salem  Nuclear  Generating 
Station.  Unit  Nos.  1  and  2.  Salem 
County,  New  Jersey 

Date  of  amendment  request:  August 
17,  2001. 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  change  will:  (IJ  modify  Salem  TS 
surveillance  requirement  4.6.2.3,  and  (2) 
revise  the  associated  TS  Bases. 
Specifically,  the  proposed  change  will 
modify  the  current  acceptance  criterion 
for  the  service  water  flow  rate  through 
the  Containment  Fan  Coil  Units  from  > 
2.550  gallons  per  minute  (gpm)  to  > 
2,300  gpm 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  is  presented  below: 

1.  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  containment  ventilation  system, 
including  the  containment  fan  coil  units 
is  not  an  accident  initiator 

The  proposed  TS  change  to  modify 
the  Salem  TS  surveillance  requirement 
4.6.2.3  to  the  service  water-cooling 
water  flow  through  the  fan  coil  units  is 
bounded  by  the  present  licensing  and 
design  bases  analyses.  The  new 
proposed  fiow  rate,  in  conjunction  with 
its  associated  heat  exchanger  thermal 
fouling  factor,  will  continue  to  maintain 
the  assumed  minimum  containment 
heat  removal  capability  to  be  within  the 
Salem  Updated  Final  Safety  Analysis 
Report  (UFS.AR)  Chapter  1.5  analyses. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  analyzed. 

The  proposed  TS  change  to  modify 
the  Salem  TS  surveillance  requirement 
4,6  2  3  to  the  servic:e  water-cooling 
water  flow  though  the  fan  coil  units  is 
bounded  by  the  present  licensing  and 
design  bases  analyses.  The  manner  and 
frequency  at  which  the  surveillance  test 
is  conducted  remains  unchanged.  The 
physical  facility  remains  unchanged. 

Therefore,  the  new  proposed  flow  rate 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

3.  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  proposed  TS  change  to  modify 
the  Salem  TS  surveillance  requirement 
4.6.2.3  to  the  service  water-cooling 
water  flow  though  the  fan  coil  units  is 
bounded  by  the  present  licensing  and 
design  bases  analyses.  The  new 
proposed  flow  rate,  in  conjunction  with 
its  associated  heat  exchanger  thermal 
fouling  factor,  will  continue  to  maintain 
the  assumed  minimum  containment 
heat  removal  capability  to  be  within  the 
Salem  UFSAR  Chapter  15  analyses. 
Consequently,  the  existing  margins  of 
safety  with  respect  to  the  current 
design-basis  assumptions  of  pressure  of 
47  psig  and  a  saturation  temperature  of 
271  °F  in  containment  during  a  design- 
basis  accident  is  maintained. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21. 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NBC  Section  Chief:  James  W.  Clifford. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
CityofDalton,  Georgia,  Docket  No.  50- 
321,  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
1.  Appling  County.  Georgia 

Date  of  amendment  request:  August 
31,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  deferral  of  the  Type  A 
Containment  Integrated  Leak  Rate  Test 
based  on  the  risk-informed  guidance  in 
Regulatory  Guide  1.174. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  Technical  Specification 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  revision  to  Technical 
Sfjecification  5.5.12  ("Primary  Containment 
Leakage  Rate  Testing  Program")  involves  a 
one-time  extension  to  the  current  interval  for 
Type  A  containment  testing.  The  current  test 
interval  of  ten  (10)  years  would  be  extended 
on  a  one-time  basis  to  no  longer  than  fifteen 
(15)  years  from  the  list  Type  A  test.  The 
proposed  Technical  Specification  change 
does  not  involve  a  physical  change  to  the 
plant  or  a  change  in  the  manner  which  the 
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plant  is  operated  or  controlled.  The  reactor 
containment  is  designed  to  provide  an 
essentially  leak  tight  barrier  against  the 
uncontrolled  release  of  radioactivity  to  the 
environment  for  postulated  accidents.  As 
such  the  reactor  contaiiunent  itself  and  the 
testing  requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  reactor 
containment  exist  to  ensure  the  plant's 
ability  to  mitigate  the  consequences  of  an 
accident,  and  do  not  involve  the  prevention 
or  identification  of  any  precursors  of  an 
accident.  Therefore,  the  proposed  Technical 
Sp)ecification  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  profKised  change  involves  only  the 
extension  of  the  interval  between  Type  A 
containment  leakage  tests.  Type  B  and  C 
containment  leakage  tests  will  continue  to  be 
performed  at  the  frequency  currently 
required  by  plant  Technical  Sjjecifications 
Industry  experience  has  shown,  as 
documented  in  NUREG-1493.  that  Type  B 
and  C  containment  leakage  tests  have 
identified  a  very  large  f>ercentage  of 
containment  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  detected  only  by  Type  A  testing  is  very 
small  HNP  Unit  1  ILRT  test  history  supports 
this  conclusion.  NUREG-1493  concluded,  in 
part,  that  reducing  the  frequency  of  Tyf)e  A 
containment  leak  tests  to  once  p>er  twenty 
(20)  years  leads  to  an  imfjerceptible  increase 
in  risk.  The  integrity  of  the  reactor 
containment  is  subject  to  two  types  of  failure 
ijiechanisms  which  can  be  categorized  as  (1) 
activity  based  and  (2)  time  based.  Activity 
based  failure  mechanisms  are  defined  as 
degradation  due  to  system  and/or  comf>onent 
modifications  or  maintenance.  Local  leak  rate 
test  requirements  and  administrative  controls 
such  as  design  change  control  and  procedural 
requirements  for  system  restoration  ensure 
that  containment  integrity  is  not  degraded  by 
plant  modifications  or  maintenance 
activities.  The  design  and  construction 
requirements  of  the  reactor  containment  itself 
combined  with  the  containment  inspections 
performed  in  accordance  with  ASME  Section 
X],  the  Maintenance  Rule  antl  the 
containment  coatings  program  serve  to 
provide  a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
that  is  detectable  only  by  Type  A  testing. 
Therefore,  the  proposed  Technical 
S[)ecification  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revision  to  the  Technical 
Specifications  involves  a  one-time  extension 
to  the  current  interval  for  Type  A 
containment  testing.  The  reactor  containment 
and  the  testing  requirements  invoked  to 
periodically  demonstrate  the  integrity  of  the 
reactor  containment  exist  to  ensure  the 
plant's  ability  to  mitigate  the  consequences  of 
an  accident  and  do  not  involve  the 
prevention  or  identification  of  any  precursors 
of  an  accident.  The  proposed  Technical 
Specification  change  does  not  involve  a 
physical  change  to  the  plant  or  the  manner 


in  which  the  plant  is  opwrated  or  controlled 
Therefore,  the  proposed  Technical 
Specification  change  does  not  create  the 
p>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  fjToposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  revisior»  to  TfH:hiiical 
Specifications  involves  dffcne-time  extension 
to  the  current  interval  for  Type  A 
containment  testing  The  proposed  Technical 
Specification  change  does  not  mvoive  a 
physical  change  to  the  plant  nr  a  <  hange  in 
the  manner  in  which  the  plant  is  operated  or 
controlled.  The  spiecific  requiremfnts  and 
conditions  of  th«  Primary  Containmem 
Leakage  Rate  Testing  Program,  as  defined  in 
Technical  Specifications,  exist  to  ensure  that 
the  degree  of  reactor  containment  structural 
integrity  and  leak-tightness  that  is  i  onsidered 
in  the  plant  safety  analysis  is  maintained. 
The  overall  containment  leakage  rate  limit 
specified  by  Technical  .Specifications  is 
maintained.  The  propiosed  change  involves 
only  the  extension  of  th*  interval  bx^ween 
Type  A  containment  leakage  tests  Type  B 
and  C  containment  leakage  tests  will 
continue  to  be  performed  at  the  frequency 
currently  required  by  plant  Technical 
Specifications 

HNP  L'nit  1  and  industry  experience 
strongly  supports  the  conclusion  that  Type  B 
and  C  testing  detects  a  large  percentage  of 
containment  leakage  paths  and  that  the 
percentage  of  containment  leakage  paths  that 
are  drtected  only  by  Type  A  testing  is  small 
The  containment  inspections  perfonried  in 
accordance  with  ASME  Section  XI,  the 
Maintenance  Rule  and  the  Coatings  Program 
serve  to  provide  a  high  degree  of  assurance 
that  the  containment  will  not  degrade  in  a 
manner  that  is  detectable  only  by  Type  A 
testing.  Additionally,  the  on-line 
containment  monitoring  capability  that  is 
inherent  to  inerted  BWR  containments  allows 
for  detection  of  gross  containment  leakage 
that  may  develop  during  pxjwer  operation 
The  combination  of  these  factors  ensures  that 
the  margin  of  safety  that  is  inherent  in  plant 
safety  analysis  is  maintained  Therefore,  the 
propwsed  Technical  Specification  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sigiiiHcant  hazards  consideration 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  N\V  . 
Washington,  DC  20037.    ■ 

NRC  Section  Chief:  Richard  L.  Erach. 
)r. 


Southern  Nuclear  Operating  Company, 
Inc  .  Georgia  Power  Company. 
Oglethnrf>e  Power  Corporation, 
Municipal  Elcrtnc  Authority  of  Georgia. 
City  of  Daltnn.  Georgia.  Docket  Nos.  50- 
321  and  50-366,  Edwin  I  Hatch  Nuclear 
Plant,  Units  1  and  2.  Appling  County, 
Georgia 

Date  nf  amendment  request  August 
31.2001 

l^esrriptmn  of  amendment  request: 
The  proposed  amentlments  would 
extend  the  completion  times  for  the 
required  actions  asscx  isted  with 
restoring  an  inof>erable  emergency 
diesel  generator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  hv  10  CFR  50.91(a).  the 
111  ensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
(  onsideration,  whu  h  is  presented 
below, 

1    Dees  the  change  involve  a  significant 
increase  in  the  probability  or  consequenqes 
of  an  accident  previously  evaluated? 
The  proposed  changes  extend  the 
Technical  Specifications  required 
Completion  Times  for  restoration  of  an 
inoperable  emergency  diesel  generator  (DG) 
to  a  maximum  of  14  days.  Additionally,  the 
proposed  extension  of  the  Completion  Time 
to  14  days  results  in  a  corresponding 
extension  of  the  time  period  associated  with 
discovers'  of  failure  to  meet  Limiting 
(xindition  for  Operation  3.8,1  to  17  days. 
iThis  provides  a  maximum  time  limit  for 
overlapping  innperabilities  of  DCs  and  offsite 
sources  i 

For  both  Plant  Hatch  units  A  and  C  DCs. 
to  utilize  the  '2  hours  to  14  day  period  of  the 
ptT)f>osed  exteniied  ("ompletion  Time. 
1  iimpennaton  action  is  required  to  ensure 
two  IXis  per  unit  remain  available.  Ttli« 
action  consists  of  dedicating  the  IB  DG  to 
that  unit  with  the  inoperable  DG,  This  means 
that  the  1 B  DC  will  be  inhibited  from  an 
automatic  swap  to  the  opposite  unit  when 
that  unit  (the  non-maintenance  unit) 
experiences  and  undervoltage  condition  on 
Its  F  4 1 60  voit  bus.  regardless  of  the  presence 
(.n  absence  of  a  loss  of  ccwiant  accident 
iLCX~,A!  signal   Inhibiting  the  automatic 
traasfer  makes  the  IB  DG  inoperable  (with  a 
(ximpletion  Time  of  14  days)  for  the  non- 
maintenance  unit- 
Completion  Times  are  not  an  initial 
c  ondifion  or  assumption  of  any  analyzed 
event  DCs  are  not  initiators  of  any  analyzed 
event  No  event  mitigation  assumes  more 
than  two  DGs  per  unit  The  consequences  of 
an  accident  are  independent  of  the  lime  the 
DGs  are  out  of  service  provided  adequate  DG 
availability  is  assured  Compensatory  actions 
an'  propKised  in  this  amendment  request  that 
ensure  adequate  DG  availability  for  both 
Plant  Hatch  units  Therefore,  the 
assumptions  regarding  1X3  available  are 
mainlained- 

To  fuilv  evaluate  the  effect  of  the  proposed 
IXi  Completion  Time  extension,  Probabilistic 
Safety  Assessment  methods  and  a 
deterministic  analysis  were  utilized.  The 
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results  of  the  analyses  show  no  significant 
increase  in  Core  Damage  Frequency  (CDF) 
and  Large  Early  Release  Frequency  (LERF). 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  event 
previously  analyzed. 

2    Do  the  proposed  changes  create  the 
possibility  of  A  new  or  different  type  of 
accid?nt  from  any  previously  evaluated? 

The  proposed  changes  do  involve  a  change 
to  the  plant  tonfiguration  when  either  unit's 
A  or  C  DCJ  is  utilizing  the  e.xtended 
Completion  Time  (j.e  .  inoperable  in  excess 
of  72  hours)  That  configuration  change 
ensures  that  both  units  have  two  dedicated 
DCs.  Furthermore,  affixing  the  IB  DC  to  one 
unit  will  cause  it  (IB  DC)  tn  be  inoperable 
with  respect  to  the  Technical  Specifications. 
Ensuring  two  DCs  available  to  each  unit  for 
event  mitigation  in  no  way  creates  the 
possibility  of  a  new  or  different  type  of 
accident 

No  other  change  in  the  design, 
configuration,  or  method  of  operation  of  the 
plant  is  introduced  by  the  proposed  change 
The  changes  do  not  alter  any  assumptions 
made  in  the  safety  analyses.  .\o  new  failure 
m.odes  are  introduced 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  anv  previously 
evaluated. 

3.   Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety' 

Since  all  assumptions  of  the  plant  event 
analyses  arc  maintained,  there  is  no  effect  on 
the  margin  of  safety  in  any  safety  analyses. 
if  there  is  any  margin  of  safety  ascribed  to  DC 
availability  and  plant  risk,  it  has  been 
determinpd  that  such  a  margin  of  safety  is  not 
significantly  reduced,  as  the  proposed 
changes  have  been  evaluated  both 
deterministically  and  using  a  risk-informed 
approach.  These  evaluations  concluded  the 
following  with  respect  to  the  proposed 
changes. 

.ApplK.abl*»  regulatory  requirements  will 
continue  to  be  met,  adequate  defense-in- 
depth  will  be  maintained,  sufficient  safety 
margins  will  be  maintained,  and  any 
increases  in  CDF  and  LERF  are  small  and 
consistent  with  the  NRC  Safety  Goal  PNlicy 
Statement  (Federal  Register,  Vol,  51,  p 
30028  (51  FR  30028).  August  4.  1986,  as 
interpreted  by  NRC  Regulatory  Guides  1  174 
and  1  177)  Furthermore,  increases  m  risk 
posed  by  potential  combinations  of 
equipment  out  of  service  during  the  proposed 
DG  extended  Completion  Time  will  be 
managed  by  the  site  configuration  risk 
management  procedure,  consistent  with  10 
CFR  50  65.  'Requirements  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,"  paragraph  (a)(4) 

The  availability  of  offsite  power  together 
with  the  availability  of  the  other  DGs  and  the 
use  of  on-line  risk  assessment  tools  provide 
adequate  compensation  for  the  potential 
small  incremental  increase  in  plant  risk  of 
the  extended  D(j  Completion  Time.  In 
addition,  the  increased  availability  of  the 
DGs  during  refueling  outages  offsets  the 
small  increase  in  plant  risk  during  operation 
The  proposed  extended  DG  Completion 
Times,  in  coniunction  with  the  availability  of 


the  other  DGs  continues  to  provide  adequate 
assurance  of  the  capability  to  provide  power 
to  the  engineered  safety  features  buses. 
Therefore,  implementation  of  the  proposed 
changes  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50. 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licenspf  Ernest  L,  Blake, 
Jr.,  Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  N\V., 
Washington.  DC  20037, 

NBC  Section  Chief:  Richard  J,  Laufer, 
Acting. 

Tennessee  Vallev  Autboritv,  Docket  No. 
50-390  Watts  Bar  Nuclear'Plant.  Unit  1. 
Bhea  County,  Tennessee 

Date  of  amendment  request: 
September  7,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Section  3.6.11. 
■'Ice  Bed."  Sui^eillance  Requirement 
(SRJ  3.6.11.2,  SR  3.6.11.3.  and  the 
associated  Bases,  to  lower  the  minimum 
required  average  ice  basket  weight  from 
1236  pounds  to  1110  pounds,  and  the 
corresponding  total  weight  of  the  stored 
ice  in  the  ice  condenser  from  2,403,800 
pounds  to  2,158,000  pounds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  bv  10  CFR  .50,qi|a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  primary  purpose  of  the  ice  bed  is  to 
provide  a  large  heat  sink  to  limit  peak 
containment  pressure  in  the  event  of  a 
release  of  energy  from  a  design  basis  loss-of- 
coolant  (LOCA)  or  high  energy  line  break 
(HELB)  in  containment.  The  LOC.^  requires 
the  greatest  amount  of  ice  compared  to  other 
accident  scenarios,  therefore  the  reduction  in 
ice  weight  is  based  on  the  L(X;a  analysis 
The  amount  of  ice  in  the  bed  has  no  impact 
on  the  initiation  of  an  accident,  but  rather  on 
the  mitigation  of  the  accident. 

The  containment  integrity  analysis  shows 
that  the  proposed  reduced  ice  weight  is 
sufficient  to  maintain  the  peak  containment 
pressure  below  the  containment  design 
pressure,  and  that  the  containment  heat 
removal  systems  function  to  rapidly  reduce 
the  containment  pressure  and  temperature  in 
the  event  of  a  LCK^A  Therefore,  containment 
integrity  is  maintained  and  the  consequences 
of  an  accident  previously  evaluated  in  the 
Updated  Final  Safety  .Analysis  Report 
(UFSAR)  are  not  significantly  increased. 


B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaliiated. 

The  ice  condenser  serves  to  limit  the  peak 
pressure  inside  containment  following  a 
LOCA.  T\'A  has  evaluated  the  revised 
containment  pressure  analysis  and 
determined  that  sufficient  u.e  would  be 
present  to  maintain  the  peak  containment 
pressure  below  the  containment  design 
pressure.  Therefore,  the  reduced  ice  weight 
does  not  create  the  possibility  of  an  accident 
that  is  different  than  anv  already  evaluated 
in  the  WEN  UFSAR  No  new  accident 
scenarios,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
this  proposed  change 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  containment  integrity  analysis  for 
reduced  ice  weight  results  in  a  peak 
containment  pressure  that  is  slightly  lower 
than  that  in  the  previous  analysis  of  record. 
This  reduction  in  peak  pressure,  along  with 
the  ice  weight  reduction,  is  due  to  the 
removal  of  analytical  conservatism  combined 
with  a  better  segmental  representation  of  the 
mass  and  energy  release  transient  from  the 
computer  models. 

The  revised  technical  specifications  ice 
weight  surveillance  limits  are  based  on  the 
ice  weight  assumed  in  the  containment 
integrity  analysis,  with  margin  included  for 
sublimation  that  is  based  on  actual 
sublimation  data  from  the  first  three  refueling 
cycles  at  VVBN.  The  analysis  further 
demonstrates  that  the  existing  relationship 
between  ice  bed  melt-out  and  containment 
spray  switchover  has  been  conservatively 
maintained.  With  the  reduced  ice  inventory, 
melt-out  of  the  ice  bed  following  a  worst  case 
large  break  LOCA  has  been  determined  to 
occur  after  the  switchover  of  containment 
spray  to  the  recirculation  mode.  Thus,  the 
reduced  ice  bed  mass  does  not  result  in  a 
reduction  in  the  margin  for  operator  action  to 
effect  the  switchover. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NBC  Section  Chief:  Richard  P. 
Correia. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  Somervell 
County,  Texas 

Date  of  amendment  request:  August 
24,  2001. 

Brief  description  of  amendments:  The 
proposed  change  would  revise 
Comanche  Peak  Steam  Electric  Station, 
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Units  1  and  2,  Technical  Specification 
(TS)  3.3.2,  entitled  "ESFAS  [Engineered 
Safety  Features  Actuation  System) 
Instrumentation,"  and  TS  3.3.6,  entitled 
"Containment  Ventilation  Isolation 
Instramentation,"  to  change  the 
surveillance  frequency  for 
Westinghouse  Electric  Company-type 
AR  relays,  used  as  Solid  State  Protection 
System  slave  relays  or  auxiliary  relays, 
from  quarterly  to  refueling  outage 
frequency.  Surveillance  Requirements 
3.3.2.6  and  3.3.6.5  wrould  be  revised  to 
change  the  frequency  from  "92  days"  to 
"92  days  OR  18  months  for 
Westinghouse  type  AR  relays." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response;  No. 

The  proposed  change  to  the  Technical 
Specifications  does  not  result  in  a  condition 
where  the  design,  material,  or  construction 
standards  that  were  applicable  prior  to  the 
change  are  altered.  The  same  ESFAS 
instrumentation  is  being  used  and  the  same 
ESFAS  system  reliability  is  expected.  The 
proposed  change  will  not  modify  any  system 
interface  or  function  and  could  not  increase 
the  likelihood  of  an  accident  since  these 
events  are  independent  of  this  change.  The 
proposed  activity  will  not  change,  degrade  or 
prevent  the  performance  of  any  accident 
mitigation  systems  or  alter  any  assumptions 
previously  made  in  evaluating  the 
radiological  consequences  of  an  accident  as 
described  in  the  safety  analysis  report. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated' 

Response;  No. 

The  proposed  change  does  not  alter  the 
performance  of  the  ESFAS  mitigation 
systems  assumed  in  the  plant  safety  analysis. 
Changing  the  interval  for  periodically 
verifying  ESFAS  slave  relays  (assuring 
equipment  operability)  will  not  create  any 
new  accident  initiators  or  scenarios. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3    Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response;  No. 

The  proposed  change  does  not  affect  the 
total  ESFAS  system  response  assumed  in  the 
safety  analysis.  The  periodic  slave  relay 
functional  verification  is  relaxed  because  of 
the  demonstrated  high  reliability  of  the  relay 


and  its  insensitivity  to  any  short  term  wear 
or  aging  effects. 

Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L  Edgar, 
Esq.,  Morgan.  Lewis  and  Bockius,  1800 
M  Street.  N\V..  Washington.  DC  200.-3^ 

NUC  Section  Chief:  Robert  A.  Gramm. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  .Vo  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request: 
September  27.  2001  (WO  01-0038) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Section  5.3.1.1  of  the  Technical 
Specifications  to  replace  the  current 
quahfications  in  ANSI/ANS  3.1-1981 
for  licensed  operators  and  senior 
operators  with  the  National  Academy 
for  Nuclear  Training,  "Guidelines  for 
Initial  Training  and  Qualification  of 
Licensed  Operators.  '  dated  Ianuar\ 
2000. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91  la),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  :n  thp  probability  or 
consequences  of  an  accident  prp\iously 
evaluated. 

The  proposed  TS  change  is  an 
administrative  change  to  clanh'  the  current 
requirements  for  licensed  oporator 
qualifications  and  licensed  operator  training 
program.  (The  change  conforms]  to  the 
current  requirements  of  10  CFR  55. 

Although  licensed  operator  qualifications 
.and  training  may  have  an  indirect  impact  on 
accidents  previously  evaluated,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  bv  promulgation  of 
the  revised  10  CFR  55  rule,  concluded  that 
this  impact  remains  acceptable  as  long  as  the 
licensed  operator  traming  program  is 
certified  to  be  accredited  and  is  based  on  a 
systems  approach  to  training  WCNCXZ's 
[Wolf  Creek  Nuclear  Operatmg  Corporation's] 
licensed  operator  training  program  is 
accredited  by  INPO  (Institute  for  Nuclear 
Power  Operations!  and  is  based  on  a 
systeml'ls  approach  to  training  The 
proposed  TS  change  takes  credit  for  the  INPO 
accreditation  of  the  licensed  operator  training 
program.  The  TS  requirements  for  all  other 
unit  staff  qualifications  remain  unchanged 

Therefore,  the  proposed  change  does  not 
involve  a  signification  increase  in  the 


probbbiiity  or  consequences  of  an  accident 
previously  evaluated. 

2    The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  change  is  an 
administrative  change  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  licensed  operator  training 
program  and  to  conform  to  the  revised  10 
CFR  55. 

As  noted  above,  although  licensed  operator 
qualifications  and  training  may  have  an 
indirect  impact  on  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
iccident  previously  evaluated,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  by  promulgation  of 
the  revised  (10  CFR  55)  rule,  concluded  that 
this  impact  remains  acceptable  as  long  as  the 
licensed  operator  training  program  is 
certified  to  he  accredited  and  based  on  a 
systemCls  approach  to  training  As 
previously  noted,  WCNOC's  licensed 
operator  training  program  is  accredited  by 
INPO  and  is  based  on  a  systempls  approach 
to  training.  The  proposed  TS  change  lakes 
credit  for  the  INPO  accreditation  of  the 
licensed  operator  training  program.  The  TS 
requirements  for  all  other  unit  staff 
qualifications  remain  unchanged. 

Additionally,  the  prof)osed  TS  change  does 
not  affect  plant  design,  hardware,  system 
operation,  or  procedures.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety.  • 

The  proposed  TS  change  is  an 
administrative  change  to  clarify  the  current 
requirements  applicable  to  licensed  operator 
qualifications  and  licensed  operator  training 
program  This  change  is  consistent  with  the 
requirements  of  10  CFR  55.  The  TS 
qualification  requirements  for  all  other  unit 
staff  remain  unchanged. 

Licensed  operator  qualifications  and 
training  can  have  an  indirect  impact  on  a 
margin  of  safety  However,  the  NRC 
considered  this  impact  during  the 
rulemaking  process,  and  by  promulgation  of 
the  revised  10  CFR  55  (rule],  determined  that 
this  impact  remains  acceptable  when 
licensees  maintain  a  licensed  operator 
training  program  that  is  accredited  and  based 
on  a  systeml'ls  approach  to  training.  As 
noted  previously,  WCNOC's  licensed 
operator  training  program  is  accredited  by 
INPO  and  is  based  on  a  systeml'ls  approach 
to  training. 

The  .NRC  has  concluded,  as  stated  in 
NUREG-1262,  "Answers  to  Questions  at 
Public  Meetings  Regarding  Implementatjon 
of  Title  10,  Code  of  Federal  Regulations,  Part 
55  on  Operators'  Licenses,"  that  the 
standards  and  guidelines  applied  by  INPO  in 
their  training  accreditation  program  are 
equivalent  to  those  put  forth  or  endorsed  by 
the  NRC.  As  a  result,  maintaining  an  INPO 
accredited,  systems  approach  based  licensed 
operator  traming  program  is  equivalent  to 
maintaining  an  NRC  approved  licensed 
operator  training  program  which  conform 
with  applicable  NRC  Regulatory  Guides  or 
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NRC  endorsed  industry  standards.  The 
margin  of  safety  is  maintained  by  virtue  of 
maintaining  an  I.NPO  accredited  licensed 
operator  training  program 

in  addition,  the  .\'RC  has  recently 
published  NRC  Regulatory  Issue  Summary 
2001-01.  "Eligibility  of  Operator  License 
Applicants."  dated  January  18,  2001.  "to 
familiarize  addresses  with  the  NRC's  currpr.t 
guidelines  for  the  qualification  and  trainmg 
of  reactor  operator  (RO)  and  senior  operator 
(SO)  license  applicants."  This  document 
again  acknowledges  that  the  INPO  National 
.Academy  for  Nuclear  Training  (NA.NT) 
guidelines  for  education  and  experience, 
outline  acceptable  methods  for  implementing 
the  .NRC's  regulations  in  this  area. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c:)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  Jay  Silberg,  Esq,, 
Shaw.  Pittman.  Potts  and  'Trowbridge, 
2300  N  Street.  NVV.  Washington,  DC 
20037, 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  onginal  notice 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vemon,  Vermont 

Date  of  amendment  request:  August 
14,  2001,  as  supplemented  on  August 
21, 2001, 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  allowed  outage  time  for  the  high 
pressure  coolant  injection  (HPCI]  and 
reactor  core  isolation  cooling  systems 


from  7  days  to  14  days.  Requirements 
were  added  to  immediately  assure  the 
availability  of  alternate  means  of  high 
pressure  coolant  makeup.  Also 
clarifying  changes  were  made  to 
Technical  Specification  (TS)  3,5,E,2  and 
TS  3,5.G-2  by  reformatting  the  TSs  to 
make  nomenclature  consistent  regarding 
HPCI  and  the  automatic 
depressurization  system  (.^DS)  as  being 
systems  not  subsystems. 

Date  of  publication  of  individual 
notjce  in  Federal  Register:  September 
16.  2001  (66  FR481,n2), 

Expiration  date  of  individual  notice: 
October  18, 2001 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  .Momic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  .\c\  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Opeiating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51,22,  Therefore,  pursuant 
to  10  CFR  51  22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  m  10  CFR  51, 12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commissions  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 


Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/NRC/ ADAMS/index. html . 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (FDR) 
Reference  staff  at  1-80O-397-4209.  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC.  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
January  29,  2001,  as  supplemented  July 
6,2001. 

Brief  description  of  amendment:  The 
amendment  removes  the  note  from 
TMI-1  Technical  Specification  4.5.4,1 
which  restricts  the  applicability  of  the 
specified  Engineered  Safeguards  Feature 
(ESF)  Systems  leakage  rate  limit  of  15 
gallons  per  hour  to  the  current  operating 
cycle  (Cycle  13).  The  amendment  also 
approves  full  scope  implementation  of 
an  alternate  source  term  for  TMI-1  in 
accordance  with  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
50,67. 

Date  of  issuance:  September  19,  2001. 

Effective  date:  As  of  the  date'of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  235. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12,  2001  (66  FR  31703). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  19, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  1.  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
January  23.  2001,  as  supplemented 
August  22  and  September  17,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  TMI-1 
Technical  Specification  requirements 
for  containment  integrity  associated 
with  the  personnel  and  emergency  air 
locks  during  fuel  movement  and 
refueling  operations.  Partial 
implementation  of  an  alternate  source 
term  (AST)  in  accordance  with 
Regulatory  Guide  1.183,  "Alternate 
Source  Terms  for  Evaluating  Design 
Basis  Accidents  at  Nuclear  Power 
Plants,"  and  Title  10  of  the  Code  of 
Federal  Regulations,  Section  50.67, 
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which  the  licensee  had  also  requested  in 
its  application,  was  not  necessary 
because  the  Commission  approved  full 
implementation  of  an  AST  forTMI-1  in 
Amendment  No.  235  dated  September 
19,  2001. 

Date  of  issuance:  October  2,  2001. 

Effective  date:  As  of  its  date  of 
issuance,  contingent  upon  the  licensee's 
implementation  of  regulatory 
commitments  contained  in  the 
licensee's  letters  dated  August  22  and 
September  17.  2001,  and  shall  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  236. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12.  2001  (66  FR  31702). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  2,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  J,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
December  6,  2000,  as  supplemented  July 
13  and  September  6,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  once-through 
steam  generator  (OTSG)  surveillance 
criteria  contained  in  the  TMI-1 
Technical  Specifications  (TSs)  to  allow 
OTSG  tubes  to  remain  in  service  with 
indications  of  inside  diameter 
intergranular  attack  located  below  the 
upper  tubesheet  secondary  face.  The 
changes  also  extend  the  repair  criteria 
from  a  cycle-to-cycle  basis  to  a 
permanent  basis. 

Date  of  issuance:  October  5.  2001 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  237. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  24,  2001  (66  FR  7669). 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  5,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
June  15.  2001. 


Brief  description  of  amendments  The 
amendments  delete  Technical 
Specifications  Section  5.5.3.  "Post 
Accident  Sampling  System,"  for  Palo 
Verde  Nuclear  Generating  Station.  Units 
Nos.  1.  2  and  3,  and  thereby  eliminate 
the  requirements  to  have  and  maintain 
the  post-accident  sampling  system. 

Date  of  issuance:  September  28.  2001 

Effective  date:  September  28,  2001 . 
and  shall  be  implemented  within  7 
months  of  the  date  of  issuance 

Amendment  Nos:  IJmt  1-136.  Unit 
2-136,  Unit  3-136. 

Facility  Operating  License  Sns  \PF- 
41,  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  8,  2001  (66  FR  41611) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  28. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  7 
and  2,  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendmentfi- 
Mav  1,  2001,  as  supplemented  August 
20, 2001. 

Brief  description  of  amendments  The 
amendments  (  hnnge  the  Technical 
Specifications  related  to  the  pressure- 
temperature  limit  curves 

Date  of  issuance:  October  4.  2001 

Effective  date:  October  4,  2001. 

Amendment  Nos  :  214  and  241. 

Facility  Operating  License  Nos  DPR- 
71  and  DPB-62:  Amendments  change 
the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  May  30,  2001  (66  FR  29350). 
The  August  20,  2001.  supplement 
contained  clarifying  information  only. 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination,  or  expand  the  scope  of 
the  initial  application 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  4,  2001 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  8r  Light  Company,  et  nl. 
Docket  Nos  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  2 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments 
January  17,  2001,  as  supplemented 
March'23  and  August  31,  2001. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 


Specifications  to  relax  tht-  24-month 
surveillance  frequem  \  of  f-xi  ess  flow 
check  valves  (EFCVsj  by  iiiiiiting  ine 
number  of  tests  to  a  representative 
sample  everv  24  months  such  that  each 
EFCV  will  be  tested  at  least  once  every 
10  years. 

Date  of  issuance:  October  4,  2001. 

Effective  date:  October  4.  2001. 

.\mendment  Nos.:  215  and  242. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPB-62.  Amendments  change 
the  Technical  Specifications. 

Datv  of  \nitinl  notice  in  Federal 
Register  February  21.  2001  16b  FR 
11052).  The  March  23  and  August  31. 
2001 ,  supplements  c:ontained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  4.  2001 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  B-  Light  Company, 
Docket  Nn  50-400.  Shearon  Harris 
Nuclear  Power  Plant  (HNP),  Wake  and 
Chatham  Cminties.  North  Carolina 

Date  at  application  for  amendment: 
Dec:ember  13.  2000,  as  suppleiTientfci  on 
February  4,  and  August  3.  2001 

Bni  t  lit  •-  ription  of  amendment:  This 
aiTiendmeiit  revises  Technical 
Specification  (TS)  3/4.9  2,  'Rehieling 
Operatiu:  ^ — Instrumentation,"  and  the 
associated  Bases  to  permit  using  one 
Source     .^nge  Nu<  lear  Flux  Monitor  and 
one  VVioe  Range  Neutron  Flux  Monitor 
during  MOHF  R  (Refueling)  instead  of 
the  two  Soun;e  Range  Nuclear  Flux 
Monitor:  specified  in  the  i  urrent  HN'P 
TS 

Date  of  issuance  September  10.  2001. 

Effective  date  September  10.  2001. 

Amendment  So  105. 

Facility  Operating  License  No.  NPF- 
83.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  nntirr  n:  Federal 
Register  Ianuar\  24,  2001  (66  FR  7672). 

The  Febmary  9.  and  August  3.  2001. 
submittals  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  10. 
2001 

No  significant  hazards  consideration 
comments  rp(~pived-  No. 
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Carolina  Power  &  Light  Company,  et  a!.. 
Docket  \'o.  50-400.  Shearon  Hams 
Surlear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  application  for  amendment: 
December  14.  2000,  as  supplemented 
.-\ugust  16,  and  September  12,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3/4.8.1  related  to 
Emergency  Diesel  Generators  (EDGs). 
and  specifically  revises  Surveillance 
Requirement  4'8.1.1.2.f.7.  the  24-hour 
EDG  endurance  run  test,  by  removing 
the  restriction  to  perform  the  test  during 
shutdown  conditions. 

Date  of  issuance:  October  3.  2001. 

Effective  date:  October  3,  2001 

Amendment  So.:  106. 

Facility  Operating  License  \o  NPF- 
63:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  lanuan,-  24.  2001  166  FR  7673). 
The  August  16.  and  September  12.  2001 
supplements  contained  clarifying 
information  that  did  not  change  the 
scope  of  the  December  14.  2000. 
application  nor  the  proposed  initial  no 
significant  hazards  consideration 
determination. 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2001 

No  significant  hazards  consideration 
comments  received:  No 

Consumers  Energy  Company.  Docket 
\'o  50-155.  Big  Rock  Point  Plant. 
Charlevoix.  County.  Michigan 

Date  of  amendment  request:  October 
26,  2000.  as  supplemented  bv  letters 
dated  February  9.  February  28,  March 
14.  March  15,  March  23.  May  2,  lulv  13 
luly  17,  and  August  2,  2001  ' 

Brief  description  of  amendment:  The 
amendment  revises  the  Defueled 
Technical  Specifications  to  reflect  the 
removal  of  the  original  75-ton  Reactor 
Building  gantry  crane  and  its 
replacement  with  an  upgraded  single- 
failure  proof  crane. 

Date  of  issuance.  September  28.  2001 

Effective  date:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  So:  \22.  ' 

Facility  Operating  License  So.  DPR-6: 
The  amendment  revised  the  Defueled 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  May  2,  2001  (66  FR  22025). 
The  supplemental  letters  dated  May  2. 
luly  13,  luly  17.  and  August  2.  2001. 
provided  additional  clarifying 
information,  did  not  expand  the  scope 


of  the  application  as  originally  noticed. 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  28, 
2001. 

No  significant  hazards  considerations 
comments  received:  No 

Detroit  Edison  Company,  Docket  So. 
50-341.  Fermi  2,  Monroe  County, 
Michigan 

Date  nf  application  for  amendment: 
De(. ember  29.  2000.  as  supplemented 
May  2  and  July  19,  2001. 

Brief  description  of  amendment-  The 
amendment  revises  the  Fermi  2 
Technical  Specifications  associated 
with  handling  irradiated  fuel 
assemblies,  based  on  reevaluation  of  the 
design-basis  fuel  handling  accident 
analysis  with  an  alternative  radiological 
source  term. 

Date  of  issuance:  September  28,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  144. 

Facility  Operating  License  So.  SPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  nf  initial  notice  in  Federal 
Register:  February  7.  2001  (66  FR  9381). 
The  application  was  renoticed  on 
August  27.  2001  (66  FR  45062).  due  to 
supplemental  information  beyond  the 
scope  of  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  .September  28.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  at..  Docket 
No.  50-414.  Catawba  Suclear  Station. 
Unit  2.  York  County.  South  Carolina 

Date  of  application  for  amendment: 
March  9.  2001.  as  supplemented  by 
letters  dated  |ulv  25.  September  10,  and 
September  13.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  cold  leg  elbow 
tap  flow  coefficients  used  in  the 
determination  of  Reactor  Coolant 
System  flow  rate.  There  are  no  changes 
to  the  associated  Technical 
Specifications  with  this  amendment. 

Date  of  issuance:  October  2,  2001. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  be  implemented 
before  the  startup  of  Cycle  12.  and  will 
be  in  effect  only  for  the  duration  of 
Cycle  12. 

Amendment  No.:  186. 

Facilitv  Operating  License  No.  NPF- 
52:  Amendment  did  not  revise  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  June  27.  2001  (66  FR  34281). 
The  supplements  dated  July  25. 
September  10,  and  September  13.  2001, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  March  9, 
2001,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  2,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation.  Docket  Nos. 
50-269.  50-270.  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
July  18,  2000,  supplemented  August  22 
and  November  8,  2000,  and  June  7.  July 
26.  and  September  5,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  incorporate  provisions 
of  the  Automatic  Feedwater  Isolation 
System. 

Date  of  Issuance:  September  26,  2001. 

Effective  date:  As  of  the  date  of 
issuance.  It  shall  be  implemented  for 
each  Oconee  unit  prior  to  reactor  startup 
following  installation  of  the  system  and 
training  of  appropriate  personnel. 

Amendment  Nos.:  320,  320,  and  320. 

Renewed  Facilitv  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  20.  2000  (65  FR 
56949).  The  supplements  dated  August 
22  and  November  8.  2000,  and  June  7, 
July  26,  and  September  5,  2001, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  July  18, 
2000,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

fnfergy  Gulf  States.  Inc.,  and  Entergy 
Operations.  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
24.  2001.  as  supplemented  by  letter 
dated  September  24.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  the 
provisions  to  perform  routine  diesel 
generator  (DG)  monthly  testing  by 
gradually  accelerating  the  DG  to 
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operating  speed.  In  addition,  a  new  TS 
was  added  to  require  fast  starts  of  the 
EKis  on  a  184-day  frequency. 

Date  of  issuance:  September  27,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  120 
days  from  the  date  of  issuance. 

Amendment  No.:  121. 

Facility  Operating  License  No.  NPF- 
47.-  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  7,  2001  (66  FR  13801). 
The  supplemental  letter  dated 
September  27,  2001.  provided 
additional  information  that  did  not 
expand  the  scope  of  the  NRC  staffs 
initial  proposed  no  significant  hazards 
consideration  determination  (66  FR 
13801,  published  March  7,  2001). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  27, 
200l' 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States.  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  23, 
2001,  as  supplemented  by  letters  dated 
July  23.  2001.  and  August  23.  2001. 

Brief  description  of  amendment:  The 
amendment  changes  the  following 
Technical  Specifications  (TSs):  (1)  the 
value  of  the  safety  limit  minimum 
critical  power  ratio  was  changed  in  TS 
2.1.1.2,  (2)  an  editorial  clarification  to 
TS  5.6.5.3.5)  was  added  to  include  the 
applicable  reactor  protection  system 
instrumentation  function,  and  (3)  the 
list  of  the  approved  methodologies  in 
TS  5.6.5.b.  and  the  associated  Bases  and 
References  were  updated. 

Date  of  issuance:  October  3.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  27.  2001  (66  FR  34281). 
The  supplemental  letters  dated  July  23, 
2001,  and  August  23,  2001.  provided 
additional  information  that  did  not 
expand  the  scope  of  the  application  or 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3,  2001 

No  significant  hazards  consideration 
comments  received:  No. 


Entergy  Nuclear  Generation  Company. 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  Couniv. 
Massachusetts 

Date  of  application  for  amendment: 
May  31.2001. 

Brief  description  of  amendment  The 
amendment  revised  Technical 
Specification  5.5.6,  "Technical 
Specification  (TS)  Bases  Control 
Program."  to  provide  consistency  with 
the  changes  to  10  CFR  50.59  which  were 
published  in  the  Federal  Register  (64 
FR  53582)  on  October  4.  1999 

Date  of  issuance:  October  2.  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days 

Amendment  No.:  192 

Facility  Operating  License  No.  DPH- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  July  25,  2001  (66  FR  38761). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  2.  2001 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations.  Inr  . 
Docket  No  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
September  7,  2000.  as  supplemented 
December  29.  2000 

Brief  description  of  amendment:  The 
changes  revise  Technical  Specification 
Section  3.7.B.4  to  allow  a  one-time 
replacement  of  Station  125V  DC 
batteries  31  and  32  while  at  power  ThR 
one-time  change  is  necessary-  to  support 
an  on-line  replacement  of  the  e.\isting 
batteries  with  new  batteries  In  addition. 
a  change  is  made  on  a  one-time  basis  to 
conduct  testing  the  battery  while  the 
plant  is  not  shutdown.  Also  included  is 
an  administrative  change  involving  the 
deletion  of  an  expired  one-time  limiting 
condition  for  operation  statement 
related  to  an  Emergency  Diesel 
Generator  Fuel  Oil  Storage  Tank  repair 
effort. 

Date  of  issuance:  September  19,  2001 

Effective  date:  September  19,  2001 

Amendment  No.:  208. 

Facility  Operating  Ucsnse  No  DPH- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  15,  2000  (66  FR 
15922). 

The  December  29,  2000,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evalu.ition  dated  September  19, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2. 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
July  31,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  and  transferred  the 
inservice  testing  portion  of  Technical 
Specification  (TS)  4.0.5  to  TS  6.5.8,  and 
eliminated  the  insefvice  inspection 
portion  of  TS  4.0.5.  In  addition,  other 
sections  of  the  TSs  that  reference  TS 
4.0.5  were  revised  to  be  consistent  with 
the  revisions  discussed  above. 

Date  of  issuance:  September  24.  2(X)1. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

.Amendment  No.:  233. 

Facility  Operating  License  No.  I^PF-6: 
Amendment  revised  the  TSs. 

Dote-  of  initial  notice  in  Federal 
Register  August  22,2001  (66  FR 
44167). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
200l' 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station. 
i'nit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  May  22, 

J  001 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Spec  ifications  (TS)  3/4.7.1.2,  Emergency 
Feedwater  System,  and  expands  and 
clarifies  the  current  TS. 

Date  of  issuance:  October  4.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

.Amendment  No.:  173. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications  and 
Surveillance  Requirements. 

Date  of  initial  notice  in  Federal 
Register  June  27,  2001  (66  FR  34283). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  4.  2001. 

No  significant  hazards  consideration 
comments  received;  No. 
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Exelon  Generation  Company.  LLC. 
Docket  \'os.  50-352  and  50^353. 
Limenck  Cenerntin^  Station  ILGSl. 
L'nits  1  and  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
April  23,  2001. 
Brief  description  of  amendments:  The 

amendments  deleted  the  loose  parts 
monitoriniJ  system  from  the  LGS  Unit.s 
1  and  2  Technical  Specifications  and 
Bases,  The  amendments  were  based  on 
the  conclusions  of  the  Boilintj  Water 
Reactor  Owners'  Group  TopicaiReport 
\EDC-32975P,  'Regulatory  Relaxation 
for  BWR  Loose  Parts  Monitoring 
System,"  which  was  approved  by  the 
Nuclear  Regulatory  Commission's  Safety 
Evaluation  dated  January  25.  2001. 

Dofp  of  issuance:  As  of  date  of 
issuance  and  shall  be  implemented 
within  ,10  days. 

Effective  date:  September  19.  2001 

Amendment  .\'os.:  153  and  117. 

Facility  Operating  License  ;Vo.s.  \PF- 
39  and  .\PF-85  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  8.  2001  (66  FR  41619). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
safetv  evaluation  dated  September  19, 
200 1'. 

No  significant  hazards  consideration 
comments  received;  No. 

Exelon  Generation  Company.  LLC.  PSEG 
Xiirlear  IXC.  and  Atlantic  City  Electric 
Compnnv.  Docket  \o.  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  3, 
York  County.  Pennsylvania 

Date  of  application  for  amendment: 
May  30.  2001  (two  letters),  as 
supplemented  Julv  24  (two  letters),  and 
August  13,  2001    ' 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  5  5.12  to  allow  a  one-time 
change  in  the  containment  integrated 
leak  rate  test  interval  from  the  current 
10  years  to  a  test  interval  of  15  years 

Date  of  issuance  October  4,  2001 

Effective  date  .■Xs  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  So    244, 

Facility  Operating  License  So  DPR- 
56:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  11,  2001  (66  FR  36341), 
The  July  24  (two  letters),  and  August  13. 
2001.  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  bevond  the  scope  of  the 
original  Federal  Register  notice. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  4.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  a!..  Docket  No.  50-334. 
Beaver  Valley  Power  Station,  Unit  No.  I . 
IBVPS-1)  Beaver  County.  Pennsylvania 

Date  of  application  for  amendment: 
March  28.  2001.  as  supplemented  by 
letters  dated  May  18,  June  15,  and  Julv 
18,  2001. 

Brief  description  of  amendment:  The 
amendment  approves  changes  to  the 
BVPS-1  Technical  Specification  boron 
concentration  limits  for  the  refueling 
water  storage  tank,  accumulators,  boron 
injection  tank  (BIT),  and  the  reactor 
coolant  system/refueling  canal  during 
Mode  6.  In  conjunction  with  the 
reduction  in  the  maximum  boron 
concentration  in  the  BIT.  the 
temperature  controls  on  the  BIT  are 
eliminated. 

Date  of  issuance:  September  24,  2001. 

Effective  date:  Immediately  and  to  be 
implemented  within  60  days. 

Amendment  No:  242. 

Facility  Operating  License  No.  DPB- 
66:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25,  2001  (6fi  FR  3H7fi3). 
The  May  18,  June  15,  and  July  18.  2001. 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  Federal  Register  notice. 

The  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-334. 
Beaver  Valley  Power  Station.  Unit  So.  1. 
Beaver  County.  Pennsvhnnia 

Date  of  application  for  amendment: 
March  28.  2001 

Brief  description  of  amendment: 
These  amendments  approved  reductions 
in  the  reactor  coolant  system  and 
secondary  coolant  system  specific 
activity  limits  specified  in  TS  3/4.4.8, 
"Reactor  Coolant  System  Specific 
Activity,"  and  TS  3/4.7.1.4,  "Plant 
Systems  .Activitv   "  These  TS  changes 
support  revised  safety  analyses  of  the 
design-basis  main  steam  line  break  dose 
consequence  analysis,  which  assumes 
higher  primary-to-secondary  accident 
induced  leakage  in  aricordance  with  the 
methodologv  described  in  Generic 
Letter  9,5-05,  "Voltage-Based  Repair 


Criteria  for  Westinghouse  Steam 
Generator  Tubes  by  Outside  Diameter 
Stress  Corrosion  Cracking."  These 
amendments  also  authorized  L^pdated 
Final  Safety  Analysis  Report  (UFSAR) 
changes. 

Date  of  issuance:  September  28.  2001. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  No:  244. 

Facility  Operating  License  No.  DPR- 
66:  Amendment  revised  the  Technical 
Specifications  and  authorized  changes 
to  the  UFSAR. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29354). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  28, 
2001.' 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-412. 
Beaver  Valley  Power  Station.  Unit  No.  2 
(BVPS-2).  Beaver  County.  Pennsylvania 

Date  of  application  for  amendment: 
January  18,  2001,  as  supplemented  by 
letters  dated  Februarv  20,  April  12,  May 
7,  May  18,  June  9  (3  letters),  June  26, 
June  29,  August  21,  and  September  5, 
2001, 

Brief  description  of  amendment:  A 
portion  of  this  amendment  approves 
revisions  to  BVPS-2  TS  3/4,4,9, 
"Pressure/Temperature  Limits,"  heatup 
and  cooldown  curves. 

Date  of  issuance:  September  24,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
73:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  27,  2001  (66  FR  39211), 
The  February  20,  April  12,  May  7,  May 
18,  June  9  (3  letters).  June  26,  June  29, 
August  21,  and  September  5,  2001, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
original  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  24, 
2001,' 

No  significant  hazards  consideration 
comments  received:  No, 
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Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant,  Units  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  application  for  amendments: 
July  18,  2001,  as  supplemented  August 

30  and  September  6,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  3.9.4  and  its 
associated  Bases  to  allow  the 
containment  equipment  door  to  be  open 
during  core  alterations  or  movement  of 
non-recently  irradiated  fuel  within  the 
containment,  provided  that  the 
capability  for  closure  is  maintained. 

Date  of  issuance:  September  27,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  216  and  210. 

Facility  Operating  License  Nos.  DPR- 

31  and  DPR-fl :  Amendments  revised 
the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2001  (66  FR  41622). 
The  August  30  and  September  6,  2001, 
submittals  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  July  18,  2001,  application 
and  the  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  27, 
200l' 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
September  26.  2000,  as  supplemented 
February  1.  2001,  June  29.  2001,  and 
August  io.  2001. 

Brief  description  of  amendments:  The 
amendments  would  approve  changes  to 
revise  the  current  licensing  basis,  as 
stated  in  the  updated  final  safety 
analysis  report,  to  require  operator 
action  to  mitigate  the  effects  of  a  loss  of 
seal  injection  cooling  to  the  reactor 
coolant  pumps.  . 

Date  of  issuance:  September  28,  2001. 

Effective  dote:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  255  and  238. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  approve 
changes  to  the  updated  final  safety 
analysis  report. 

Date  of  initial  notice  in  Federal 
Register  October  18,  2000  (65  FR 
62386)  The  February  1.  June  29.  and 
August  10,  2001,  supplemental  letters 


did  not  change  the  scope  of  the 
proposed  action  and  did  not  change  the 
NRC's  preliminary  no  significant 
hazards  consideration  determination 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  28. 
2001. 

No  significant  hazards  consideration 
comments  received;  No 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment 
April  30,  2001,  as  supplemented  )une  27 
and  August  3,  2001. 

Brief  description  of  amendment:  The 
amendment  conforms  the  license  to 
reflect  the  transfer  of  Facility  Operating 
License  No.  DPR-43  for  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  to  the 
extent  held  by  Madison  Gas  &  Electric 
Company  (MG&E)  to  Wisconsin  Public 
Service  Corporation  (WPSC).  as 
approved  by  Order  of  the  Commission 
dated  September  20,  2001. 

Date  of  issuance:  September  27  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No    159. 

Facility  Operating  License  No  DPR- 
43:  Amendment  revised  the  Operating 
License  and  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  luly  27.  2001  (66  FR  39214). 
The  August  3,  2001,  supplement  was 
within  the  scope  of  the  initial 
application  as  originally  noticed  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  20.  2001 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC.  Docket  Nos  50- 
387  and  50-388.  Susquehanna  Steam 
Electric  Station.  Units  I  and  2.  Luzerne 
County.  Pennsylvania 

Date  of  application  for  amendments: 
August  8.  2000. 

Brief  description  of  amendments  The 
amendments  revised  the  requirements 
for  the  containment  isolation  valves  in 
the  hydrogen/ox>'gen  analyzer 
containment  penetrations.  The  related 
safety  evaluation  also  provided  approval 
of  an  associated  request  to  use  closed 
system  boundary'  valves  that  do  not 
completely  meet  the  guidance  described 
in  the  Standard  Review  Plan.  Section 
6.2.4,  "Containment  Isolation  System  " 

Date  of  issuance:  September  28.  2U01 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
davs. 

Amendment  Nos.:  195  &  170 


Faciht}  UperotiiiH  License  Nos.  NPF- 
14  and  NFF-22  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  lune  12.  2001  (66  FR  31713). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  28,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  No  50-354. 
Hope  Creek  Generating  Station.  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
October  12.  2000.  as  supplemented 

April  9,  2001. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  (TSs)  associated  with  the 
drv'weli  vacuum  breakers  and  the 
suppression  pool  vacuum  breakers  to 
provide  consistency  between  the  Hope 
Creek  TSs  and  the  improved  standard 
TSs(NUREG-1433) 

Date  of  issuance:  October  3.  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days 

.Amendment  No.:  133. 

Facility  Operating  License  No.  NPF- 
57.- This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register  November  29.  2000  (65  FR 
71137).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safetv  Evaluation  dated 
October  3.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  No.  50-354. 
Hope  Creek  Generating  Station,  Salem 
County.  New  Jersey 

Date  of  application  for  amendment: 
Mav  17.  2001.  as  supplemented  on 
.August  6,  August  17,  and  September  12, 
2001 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  an  increase  in 
the  allowable  leak  rate  for  the  Main 
Steam  Isolation  Valves  (MSIVs)  and  to 
delete  the  MSIV  Sealing  System.  These 
changes  are  based  on  the  use  of  an 
alternate  source  term  and  the  guidance 
provided  in  Regulatory  Guide  1.183, 
■.Mtemate  Radiological  Source  Terms 
for  Evaluating  Design  Basis  Accidents  at 
Nuc  lear  Power  Reactors." 

Pate  of  issuance:  October  3,  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
during  Refueling  Outage  10,  currently 
scheduled  to  commence  in  October 

2001 

Amendment  No.:  134 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  TSs. 
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Date  of  initial  notice  m  Federal 
Register  June  27,  2001  (66  FR  34288). 
The  letters  dated  August  6.  August  17, 
and  September  12,  2001,  provided 
clarif\-ing  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  3.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  Nos  50-272 
and  50-311.  Salem  Muclear  Generating 
Station.  Unit  .\os.  1  and  2.  Salem 
County.  .Vew  Jersey 

Date  of  application  for  amendments: 
September  26,  2000,  as  supplemented 
on  October  6.  2000.  and  .May  21.  2001. 

Brief  desrnptinn  of  r.mt^ndments:  The 
amendments  modify  the  Salem 
Technical  Specifications  by  increasing 
the  as-found  setpoint  tolerance  for  the 
Pressurizer  Safety  Valves  from  tl%  to 
±3%;  increasing  the  as-found  setpoint 
tolerance  for  the  Main  Steam  Safety 
Valves  (MSSV)  from  rl%  to  ±3%; " 
changing  the  required  actions  for 
inoperable  MSSVs;  and  removing 
specifications  and  references  related  to 
plant  operation  with  three  Reactor 
Coolant  System  loops. 

Date  of  lasuancf^:  Septer■^;^^T  19.  2001 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  244  and  225 

Farility  Operaf;ng  License  Nos.  DPR- 
70  and  DPH-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  November  15.  2000  (65  FK 
69065),  as  superseded  on  August  8. 
2001  (66  FR  41624). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  19, 
2001' 

No  signifif:ant  hazards  consideration 
comments  received:  .No. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  .50-31 1 .  Salem  Nuclear  Crenerating 
Station,  i'nit  Nos   1  and  2,  Salem 
County.  .Vpiv  Jersey 

Date  of  application  for  amendments: 
.Mav  11,  2000,  as  supplemented  on 
August  2.  2001 

Brief  description  of  amendments:  The 
amendments  modify  the  Saiem 
Technical  Specifications  (TSs) 
Surveillance  Requirements  for:  (1)  The 
Control  Room  Envelope  .\it 
Conditioning  System  (CREACS).  (2)  the 
.■\uxiliar\  Building  Ventilation  Svstem 
(ABVS),  and  (3)  the  Fuel  Handling 
Building  Ventilation  System  (FHVS). 


Salem  TSs  will  now  require  the  use  of 
American  Societv  for  Testing  and 
Materials  (ASTM)  D:i803-19''89, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  as  the  test 
protocol  to  evaluate  charcoal  samples 
from  the  ABVS,  CREACS,  and  FHVS. 

Date  of  issuance:  September  19,  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  245  and  226 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR~75:  The  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  Julv  26,  2000  165  FR  46014). 
The  .August  2,  2001,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  c:ontained  in  a 
Safety  Evaluation  dated  September  19, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362.' 
San  Onofre  Nuclear  Generating  Station. 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
June  29.  2001  as  supplemented  by  letter 
dated  August  20.  2001. 

Brief  description  of  amendments: 
Revise  Technical  Specifications  (TSs) 
3.7,10.  "Emergency  Chilled  Water 
(ECW)"  and  3.7,11,  "Control  Room 
Emergency  Air  Cleanup  System 
(CREACUS)"  and  the  associated  TSs 
Bases.  The  proposed  change  would 
revise  the  Allowed  Outage  Time  for  a 
single  inoperable  train  of  both  the  ECW 
and  CREACUS  from  7  days  to  14  days. 

Date  of  Issuance:  October  4,  2001. 

Effective  date:  October  4,  2001 .  to  be 
implemented  within  30  days  of  issuance 

Amendment  Nos.:  Unit  2-181;  Unit 
3-172 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22,  2001  (66  FR 
44175)  The  August  20.  2001 
supplemental  letter  provided  additional 
clarifying  information,  did  not  expand 
the  scope  of  the  proposed  amendment 
as  originally  noticed,  nnd  did  not 
change  the  staffs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  4,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 


Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  June  29, 

2000,  as  supplemented  August  31,  2001. 
Brief  description  of  amendments:  The 

amendments  revise  design  bases  in  the 
Final  Safety  Analysis  Report.  The 
change  adds  a  description  of  the 
methodology  Southern  Nuclear 
Oper-*ing  Company  uses  to  determine 
what  systems  and  components  need  to 
be  protected  from  tornado  missiles. 

Date  of  issuance:  September  26,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  150  and  142. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register;  August  9.  2000  (65  FR  48758). 

The  supplement  dated  August  31, 

2001,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
lune  29,  2000.  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  26, 
2001' 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Electric.  Docket  Nos.  50-445  and 
50   r  48.  Comanche  Peak  Steam  Electric 
Station.  Unit  Nos.  1  and  2,  Somervell 
County.  Texas 

Date  of  amendment  request:  October 
4.  2000.  as  supplemented  by  letters 
dated  April  30,  June  18,  and  July  18, 
2001. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  increase  the  spent  fuel 
storage  capacity  from  2,026  to  3,373  fuel 
assemblies  in  the  spent  fuel  pool. 

Date  of  issuance:  October  2,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  January  31,  2002. 

.An'andment  Nos.:  87/87. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-89:  The  aijiendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  December  4.  2000  (65  FR 
75737). 

The  April  30,  June  18,  and  July  18, 
2001,  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination. 
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The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  2.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  .\'o  50-271. 
Vermont  Y'ankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  application  for  amendment: 
April  17.  2001. 

Brief  description  of  amendment  The 
amendment  removes  unnecessary 
details  for  certain  secondary  post- 
accident  monitoring  instrumentation 
from  Technical  Specification  Table 
3.2.6. 

Date  of  Issuance:  October  2,  2001, 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  204. 

Facility  Operating  IJcense  No.  DPR-28: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  May  16,  2001  (66  FR  27178). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  2.  2001, 

No  significant  hazards  consideration 
comments  received:  No 

Wolf  Creek  .\'ui:lear  Operatmg 
Corporation.  Docket  No.  .50-^82.  Wnlf 
Creek  Generating  Station.  Coffey 
County.  Kansn^s 

Date  of  amendment  request:  March 
23,  2001  (CO  01-0013). 

Brief  description  of  amendment-  The 
amendment  deletes  (1)  t;ertain  license 
conditions  from  Facility  Operating 
License  No.  NPF— 42,  and  (2)  reporting 
requirements  in  Table  .S.5.9-2,  "Steam 
Generator  Tube  Inspection,  "  in  Section 
5.5.9,  "Steam  Generator  (SG)  Tube 
Surveillance  Program."  of  the  technical 
specifications.  License  Conditions 
2.C.(4),  and  2.C.(6)  through  2.C  (14). 
Section  2.F,  and  Attachments  2  and  3  to 
Facility  Operating  License  No,  NPF— 12 
are  deleted,  and  the  list  of  the 
attachments  and  appendices  to  Facility 
Operating  License  No.  NPF— 42  is 
revised  to  reflect  the  deletion  of  the 
attachments.  The  reporting 
requirements  deleted  in  Table  5.5.9-2 
duplicate  requirements  in  10  CFR  50.72. 

Date  of  Issuance:  September  24.  2001. 

Effective  date:  September  24,  2001, 
and  shall  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  141. 

Facility  Operating  License  No.  NPF— 12: 
The  amendment  revised  the  operating 
license  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register!  May  2.  2001  (66  FR  22035). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24 
2001' 

No  significant  hazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request 
September  15.  2000,  and  supplements 
dated  October  3,  2000,  and  September 
13, 2001 

Brief  dcsciiptinn  of  amendment:  The 
amendment  revises  footnotes  (b)  and  (c) 
of  Table  1.1-1.  "Modes,"  and  adds  a 
program  plan  to  Section  5.5.  "Programs 
and  Manuals."  of  the  Wolf  Creek 
Generating  Station  Technical 
Specifications,  The  amendment  will 
allow  the  plant  to  operate  at  full  power 
with  one  closure  bolt  less  than  fully 
tensioned  for  one  operating  cycle. 

Date  of  issuance:  September  27.  2001. 

Effective  date  September  27,  2001,  to 
be  implemented  \sithii">.  fin  days  from 
the  date  of  issuance. 

Amendment  No    142. 

Fac  ilitv  Oprrntmg  License  No.  NPF-42: 
The  amendment  revised  the  Technical 

Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  4,  2000  (65  FR  59227). 

The  supplements  dated  October  3, 
2000.  and  September  13.  2001.  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  notic:ed.  and  did  not 
change  the  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  C^ommission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  27, 
2001' 

No  significant  hazards  consideration 
comments  received:  No. 

Note:  The  publication  date  for  this  notice 
will  change  from  even,'  other  Wednesday  to 
ever\'  other  Tuesday,  effective  January  8. 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly, 

^^ 

Dated  dt  Kockville,  Maryland,  this  10th  of 

October  2001 

For  the  Nutlcdr  kcgulatory  Commission. 
John  A.  Zwolinski, 
Director.  Divmon  of  Licensing  Project 
.Management.  Office  of  Nuclear  Reactor 
Flegulation. 
[PR  Doc,  01-25957  Filed  KVl 6-01;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Nonforeign  Area  Cost-ot-Living 
Allowances  Price  and  Backgrownn 
Surveys;  Revised  Coilection,  Co^vTieni 
Request 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduciion  Act  of  1995,  the 
Office  of  Personnel  Management  (OPM) 
seeks  comments  on  its  intention  to 
request  reinstatement  of  two 
information  collections  whose  approval 
period  has  expired.  OPM  has  revised  the 
two  information  collections  to  conform 
to  the  settlement  agreement  in  the 
lawsuit  Caraballo.  et  al.  v.  United 
States.  No.  1997-0027  (D.V.I),  August 
17,  2000.  OPM  uses  the  two 
collections — a  price  survey  and  a 
background  survey — to  gather  data  to  be 
used  in  determining  cost-of-living 
allowances  for  certain  Federal 
employees  in  Alaska.  Hawaii,  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  The  price  survey 
will  be  conducted  in  selected  areas 
generally  on  an  annual  basis.  The 
background  survey  will  be  conducted 
annually  on  a  limited  basis  in 
preparation  for  each  of  the  price 
surveys. 

DATES:  Submit  comments  on  or  before 
December  17.  2001. 

ADDRESSES:  Comments:  Send  or  deliver 
comments  to  Donald  J.  Winstead. 
Assistant  Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street  NW.,  Washington. 
DC  20415-8200;  fax:  (202)  606-4264.  or 
email:  cola@opm.gov.  Copies:  For  copies 
of  this  proposal,  contact  Mary  Beth 
Smith-Toomey  at  (202)  606-fl35R  or 
email:  mbtoome\vip;!rt'  v'<\ 

FOB  FURTHER  INFORMATION  CONTACT.  Kurt 
M.  Springmann.  (202)  606-2838. 
SUPPLEMENTARY  INFORMATION:  Office  of 
Manageniem  a;i^  i-iwdgct  tUMBj 
approval  of  the  Nonforeign  Area  Cost-of- 
Living  Allowance  Price  Survey  and 
Background  Survey  expired  on  August 
31,  2001.  OPM  plans  to  request  OMB 
approval  for  an  additional  3  years  and 
is  seeking  comments  prior  to  submitting 
the  collections  to  OMB  for  review.  As 
set  out  in  OMB  regulations  at  5  CFR 
1320.8(d)(1).  comments  are  requested 
to— 

•  Evaluate  whether  the  surveys  are 
necessary  and  have  practical  utility; 
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•  Evaluate  the  accuracy  of  the  burden 

estimate,  including  the  assumptions  and 
methodological  validity  used  in 
determ.ining  the  burden  estimate; 

•  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected,  and 

•  Minimize  the  burden  on 
respondents. 

Overview  of  Information  Collections 

Title:  Nonforeign  Area  Cost-of-Living 
Allowance  Price  Survey  and 
Background  Survev 

OMB  Control  S'umber  3206-0199 

Summary:  The  Nonforeign  Area  Cost- 
of-Living  Allowance  Price  Survey  is 
used  by  OPM  to  collect  price  data  in 
survey  areas  located  in  the  nonforeign 
allowance  areas  and  in  the  Washington, 
DC.  area.  The  allowance  areas  are 
located  in  Alaska.  Hawaii.  Guam  anci 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  Puerto  Rico,  and  the 
U.S.  Virgin  Islands.  The  price  surveys 
will  be  conducted  annually  in  selected 
survev  areas  on  a  rotating  basis 

The  Nonforeign  .\rea  Cost-of-Living 
Allowance  Background  Survey  is  used 
by  OPM  to  collect  information  to 
identify  the  services,  items,  quantities. 
outlets,  and  locations  that  will  be 
surveyed  in  the  annual  price  surveys.  It 
is  also  used  to  collect  information  on 
local  trade  practices,  consumer  buying 
patterns,  taxes  and  fees,  and  other 
economic  characteristics  related  to 
living  costs.  The  background  survey  will 
be  conducted  annually  on  a  limited 
basis. 

\'eed/Use  for  Surveys  The  price 
survey  is  necessar\'  for  collecting  living- 
cost  data  used  to  determine  cost-of- 
living  allowances  (COLAs)  paid  to 
General  Schedule,  U.S  Postal  Service, 
and  certain  other  Federal  employees  in 
the  allowance  areas.  The  information  is 
used  to  compare  costs  in  the  allowance 
areas  with  costs  in  the  Washington.  DC, 
area  and  to  derive  a  COL\  rate  when  the 
local  cost  of  living  significantly  exceeds 
that  in  the  DC  area  The  background 
survey  is  necessarv'  to  determine  the 
continued  appropriateness  of  items, 
services,  and  businesses  selected  for  the 
annual  price  surveys.  OPM  uses  the 
information  collected  under  this  survey 
to  define  the  sources  and  parameters  for 
the  price  surveys  and  to  improve  the 
COL\  methodology. 

flespondents.  OPM  will  survev 
selected  retail,  service,  realty,  and  other 
businesses  and  local  governments  in  the 
allowance  areas  and  in  the  Washington 
DC.  area.  Approximately  2.200 
establishments  will  be  contacted  m  tne 
price  survey,  and  approximately  iO 
establishments  will  be  contacted  in  the 


background  survev  Participation  in  the 
surveys  is  voluntary. 

Reporting  and  Recordkeeping  Burden: 
OPM  estimates  that  the  average  price 
survey  interview  will  take 
approximately  7  minutes,  for  a  total 
burden  of  257  hours.  The  average 
background  survey  interview  will  take 
approximately  10  minutes,  for  a  total 
burden  of  5  hours. 
Officp  of  Pfirsonnel  Management. 

Kay  Coles  lames, 

Director. 

IFR  Doc  01-260S7  Filed  10-16-01;  8  45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereb\'  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  additional 
meeting  during  the  week  of  October  8. 
2001:  a  closed  meeting  was  held  on 
Wednesday.  October  10.  2001  at  2:00 
p.m. 

Commissioner  Unger,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretarv  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matter  mav  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U,S.C.  5.52b(r)(9)(A)  and  (10)  and  17 
CFR  200.402(a)(9)(i)lA).  (9)(i)(B).  and 
(10).  permit  consideration  of  the 
scheduled  matter  at  the  closed  meeting. 

The  subi€>ct  matters  of  the  closed 
meeting  held  on  Wednesday.  October 
10.  2001.  was:  a  regulatory  matter 
regarding  financial  institutions;  and 
continuation  of  matters  discussed  at 
previous  meeting. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact; 

The  Office  of  the  Secretarv  at  (202) 
942-7D7Q. 

D,>tHd  Oct()t)er  11.  2001. 
lonathan  G   katz. 
Secretary. 

IFR  Doc.  01-26259  Filed  10-15-01.  12:05 
am] 

BILLING  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMEhfr:  (To  be  published  on 

Monday,  October  15,  2001). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday,  October  16,  2001  at 

10  a.m. 

CHANGE  IN  THE  MEETING:  Additional 

Items. 

The  following  items  have  been  added 
to  the  closed  meeting  scheduled  for 
Tuesday,  October  16, 2001; 

Institution  of  injunctive  actions;  and 

Institution  of  an  administrative 
proceeding  of  an  enforcement  nature. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  to  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  The  Office 
of  the  Secretarv-  at  (202)  942-7070. 

Dated:  October  12,  2001. 
Jonathan  G.  Katz. 

Secretary 

IFR  Doc.  01-26272  Filed  10-15-01;  12:43 

pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44918;  File  No.  SR-NASD- 
2001-71] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Modify  SuperSOES 
Use  Fees  and  the  Liquidity  Provider 
Rekiate,  Institute  a  Quotation  Update 
Charge,  and  Introduce  a  Mechanism 
for  Sharing  Market  Data  Revenue  With 
Certain  NASD  Members 

October  10.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■•Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  9,  2001, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 


Federal  Register/ Vol.  66.  No.  201 /Wednesci.u .  Onohcr  17,  2001    Notices 


.1281  Ti 


and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  is  a  rule  change,  on  a  pilot  basis, 
to:  (1)  Modify  the  fees  for  use  of  the 
Nasdaq  National  Market  Execution 
System  ("NNMS"  or  "SuperSOES");  (2) 
modify  Nasdaq's  liquidity  provider 
rebate;  (3)  institute  a  quotation  update 
charge;  and  (4)  introduce  a  mechanism 
for  sharing  market  data  revenue  with 
NASD  members  that  report  substantially 
all  of  their  trades  through  the 
Automated  Confirmation  Transaction 
Service  ("ACT").  Pursuant  to  Section 
19(b)(3)(A)(ii)ofthe  Act'  and  Rule  19b- 
4(f)(2)  thereunder,-^  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  a  self- 
regulatory  organization,  and  therefore 
the  proposed  rule  change  is  effective 
upon  filing  as  applied  to  NASD 
members.  The  rule  change  will  become 
operative  on  a  pilot  basis,  commencing 
on  December  1,  2001  and  ending  on 
November  30,  2002.  *  During  the  pilot 
period,  Nasdaq  will  assess  the  effect  of 
the  rule  change  on  market  participants 
and  Nasdaq  and  may  file  additional 
changes  to  the  level  or  structure  of  its 
fees.  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


7010.  System  Services 

(a)  f7j  Nasdaq  Level  1  Service 
The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receivmg 
Nasdaq  level  1  Service  is  S20  per 
month.  This  Service  includes  the 
following  data: 

[(l)]Mi  inside  bid/ask  quotations 
calculated  for  securities  listed  in  The 
Nasdaq  Stock  Market  and  securities 
quoted  in  the  OTC  Bulletin  Board 
(OTCBB)  service; 


'15U.S.C.  78s(b)(3)(A)(ii). 

M7CFR240.19k>-4in(2). 

'Nasdaq  also  filed  a  companion  rule  filing  (SR- 
NASD-2001-72)  to  apply  portions  of  ihe  rule 
change  to  national  securities  exchanges  trading 
Nasdaq-listed  securities  pursuant  to  grants  of 
unlisted  trading  privileges  ("UTP  Exchanges")  .SR- 
N'ASD-2001-72  will  become  effective  upon 
approval  by  Ihe  Commission  and  will  be 
implemented  on  the  later  of  (i)  December  1   2001, 
or  (ii)  the  first  day  of  the  month  immedialply 
following  Commission  approval 


\12)]IBI  the  individual  quotations  or 
indications  of  interest  of  broker/dealers 
utilizing  the  OTCBB  service;  and 

l(3)]fQ  last  sale  information  on 
securities  classified  as  designated 
securities  in  the  Rule  4630.  4640,  and 
4650  Series  and  sec  unties  classified  as 
over-the-counter  equity  securities  in  the 
Rule  6600  Series 

(21  Market  Data  Revenue  Sharing 

For  a  pilot  period  mmmencing  on 
December  1.  200 J  and  lusting  until 
\ovember  30.  2002.  Full  Contribution 
Members  las  defined  in  Hale  70Wli)(2)l 
shall  receive  a  market  data  revenue 
sharing  credit.  The  total  credit  shall 
consist  of  two  components,  a  "Base 
Credit"  and  a  "Supplemental  Credit.  "■* 

I  A)  A  Full  Contnimtion  Member's 
Base  Credit  shall  be  cdj  ulated  in 
accordance  with  the  fWlnwing  formula: 

Base  Credit  =  10.5UJ  x  (Eligible 
Revenue}  >  (Member's  Volume 
Percentage] 

IB)  A  Full  Contribution  Member's 
Supplemental  Credit  shall  be  calculated 
in  accordance  with  the  following 
formula: 

Supplemental  Credit  =  (Eligible 
Revenue}  x  (Member's  Volume 
Percentage}  ^  (Member's  0\-ernl! 
Volume  Percentage,  not  to  exceed  W-ol 

(C)  Definitions.  The  following 
definitions  shall  applv  to  this  Rule: 

(ij   "Eligible  Revenue  '  shall  mean: 

a   The  portion  of  the  net  distributable 
revenues  that  \'asdaq.  through  the 
\'ASD.  is  eligible  to  receive  under  the 
\asdaq  VTP  Plan,  that  is  attributed  to 
the  Xasdaq  Level  ]  Service  for  Eligible 
Securities,  minus 

b.  The  portion  of  the  fee  charged  to 
Sasdaq  by  S'ASD  Regulation  Inc   for 
regulatory ser\ices  allocated  to  the 
\'asdaq  Level  I  Sen,ice  for  Eligible 
Securities. 

(ii)  "Eligible  Securities"  shall  mean 
all  Nasdaq  National  Market  securities 
and  any  other  securitv  that  meets  the 
definition  of  "Eligible  Securitv  '  m  the 
Sasdaq  UTP  Plan. 

(an  "Member's  Volume  Pen  entage" 
shall  mean  the  average  of 

a.  The  percentage  derived  from 
dividing  the  total  number  of  trades  in 
Eligible  Securities  conducted  on  non- 
Nasdaq  transaction  svstems  that  the 
member  reports  in  accordance  with 
NASD  trade  reporting  rules  to  the 
Automated  Confirmation  Transaction 
Service  ("ACT"}  by  the  total  number  ot 
trades  in  Eligible  Securities  reported  to 
ACT  bv  NASD  members,  and 


b.  The  percentage  derived  Jrom 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  shares  represented  by  all 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members. 

(iv)  "Members  Ch'erall  Volume 
Percentage"  shall  mean  the  average  of: 

a.  The  percentage  derived  from 
dividing  the  total  number  of  trades  in 
Eligible  Securities  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and 

b.  The  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  that  the  member  reports  in 
accordance  with  NASD  trade  reporting 
rules  to  ACT  by  the  total  number  of 
shares  represented  by  all  trades  in 
Eligible  Securities  reported  to  ACT  by 
NASD  members. 

(v)  "Nasdaq  UTP  Plan"  shall  have  the 
meaning  set  forth  in  NASD  Rule  4720. 
(b)-(h)  No  change, 
(i)  Transaction  Executive  Services 

(1)  No  change. 

(2)  Nasdaq  National  Market  Execution 
System  (SuperSOES)^ 

(A]  The  following  charges  shall  apply 
to  the  use  of  the  Nasdaq  National 
Market  Execution  System: 

Order  Entry  Charge — $0.10  per  order 

entry  (entering  party  only) 
Per  Share  Charge — $0,001  per  share 

executed  for  all  fully  or  partially 

executed  orders  (entering  party  only) 
Cancellation  Fee — SO. 25  per  order 

cancelled  (cancelling  party  only) 

(BHij  For  a  pilot  period  commencing 
on  [November]  December  \.  2001  and 
lasting  until  (October  31]  November  30, 
2002.  the  per  share  charge  will  be 
ISO  002  per  share  executed  for  all  fully 
nr  partially  executed  orders  (entering 
party  only).]  determined  as  follows: 

Full  Contribution  Members — S0.002  per 
share  executed  for  all  fully  or  partially 
executed  orders  (entering  party  only) 

Partial  Contribution  Members — $0,003 
per  share  executed  for  all  fully  or 
partially  executed  orders  (entering 
party  only) 


'  Nasdaq  corrected  a  !vpograph!r.a.  error  that 
appeared  in  the  proposed  rule  language  Telephone 
conversation  between  John  M   Yetter.  AuttUnt 
Ceneral  Counsel,  Nasdaq  and  Susie  Cho,  Special 
Counsel.  Division  ot  Market  Regulation 
("Division").  Commission.  October  10.  JOOl, 


'  Nasdaq  corrected  a  typographical  error  that 
appeared  in  Ihe  proposed  rule  language.  Telephone 
conversation  between  John  M,  Yetter.  Assistant 
General  Counsel,  Nasdaq  and  Susie  Cho.  Special 
Counsel,  Division.  Conrunission,  October  10,  2001. 
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Full  Contribution  UTF  Exchanges:^ — 
$0,003  per  share  executed  for  all  fully 
or  partially  executed  orders  (entering 
party  only} 

(HI  Definition  following  definitions 
shall  apply  to  this  Rule 

laj  "Full  Contribution  Member"  ^all 
mean  an  S'ASD  member  that  reports 
substantially  all  of  its  trade  during 
regular  market  hours  through  the 
Automated  Confirmation  Transaction 
Service:  provided,  however,  that  for  the 
first  three  months  of  the  pilot  period,  all 
NASD  members  shall  be  deemed  to  be 
Full  Contribution  Members.  Nasdaq 
may  request  that  a  member  submit  data 
demonstrating  that  it  satisfies  the 
definition  of  a  Full  Contribution 
Member,  and  may  deem  a  member  that 
fails  to  submit  such  data  upon  request 
to  be  a  Partial  Contribution  Member. 

b.  "Partial  Contribution  Member" 
shall  mean  any  NASD  member  that  is 
not  a  Full  Contribution  Member. 

c.  "Full  Contribution  UTP Exchange" 
shall  mean  any  national  securities 
exchange  trading  Nasdaq  securities 
pursuant  the  Nasdaq  UTP  Plan  las 
defined  in  NASD  Rule  47201  that 
chooses  to  participate  in  the  automatic 
execution  functionality  of  the  Nasdaq 
National  Market  Execution  Svstem.^ 

(3)  No  change. 

(4)  Liquidity  provider  rebate 

For  a  pilot  period  commencing  on 
(Novemberl  December  1.  2001  and 
lasting  until  iOctober  311  November  JO, 
2002: 

(A)  IN ASD  members!  Full 
Contribution  Members  that  do  not 
charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  Nasdaq  National  Market 
Executive  System  will  receive  a  rebate 
of  $0,001  per  share  when  their  quotation 
is  executed  against  by  a  Nasdaq 
National  Market  Execution  System 
order. 

(Bl  Partial  Contribution  Members  that 
do  not  charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  Nasdaq  National  Market 
Execution  System  will  receive  a  rebate 
of  $0.0005  per  share  when  their 
quotation  is  executed  against  by  a 
Nasdaq  National  Market  Execution 
System  order. 

"   '{(B)  NASD  members]  (CI  Full 
Contribution  Members  and  Partial 


•  For  purposes  of  completeness.  NASD  ha 
included  this  provision  on  f>er  share  charges  lor 
Full  Contribution  b'PT  Exchanges.'   but  the 
provision  is  not  effective  until  approved  by  the 
Commission.  See  SR-NASD-2001-72. 

'  For  purposes  of  completeness.  NASD  nas 
included  this  provision  defining  "Full  Contribution 
UTP  Exchange."  but  the  provision  is  not  effective 
until  approved  by  the  Commission.  See  SR-.\ASD- 
2001-72 


Contribution  Members  will  receive  a 
rebate  of  $0,001  per  share  when  they 
send. a  Nasdaq  National  Market 
Exef:ution  System  order  that  executes 
against  the  quotation  of  a  market 
participant  that  charges  an  access  fee  to 
market  participants  accessing  its 
quotations  through  the  Nasdaq  National 
Execution  System. 

(5)  Quotaiioa  Updates 

For  a  pilot  period  commencing  on 
December  1.  2001  and  lasting  until 
November  JO.  2002.  the  following 
charges  shall  apply  to  NASD  members 
for  quotation  updates  in  the  Nasdaq 
quotation  montage: 
Full  Contribution  Members — $0.01  per 

quotation  update 
Partial  Contriniition  Members — $0.03 

per  quotation  update 

tj)-(q)  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
(A).  (B),  and  (C).  of  the  most  significant 
aspects  of  such  statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  lanuary  14,  2000,  the  Commission 

issued  an  order  approving  a  rule  change 
that:  (1)  Established  the  NNMS.  a  new 
platform  for  the  trading  of  Nasdaq 
National  Market  ("NNM")  securities:  (2) 
modified  the  rules  governing  the  use  of 
SelectNet  for  trading  NNM  issues;  and 
(3)  left  unchanged  trading  of  Nasdaq 
SmallCap  securities  through  the  Small 
Order  Execution  System  ("SOES"')  and 
SelectNet^  Nasdaq  began  implementing 
these  system  changes  on  July  9,  2001 
and  completed  implementation  on  July 
30. 200 1   Through  these  changes,  the 
NNMS  has  become  the  primary  trading 
platform  for  NNM  securities,  and 
SelectNet  is  intended  to  be  used 
primarily  for  the  transmittal  and 
execution  of  "non-liability"  orders  for 
market  makers  in  NNM  securities,  as 
well  as  the  transmittal  and  execution  of 
"liability"  orders  to  market  participants 
that  do  not  participate  in  the  automatic 


execution  functionality  of  the  NNMS. 
On  September  28,  2002,  Nasdaq  filed 
modifications  to  the  pricing  structure 
for  SlectNet  and  the  NNMS.^  These 
changes  were  designed  as  an  interim 
modification  to  begin  the  process  of 
aligning  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants.  On  October  3,  2001, 
Nasdaq  filed  a  rule  change,  on  a  pilot 
basis,  to  increase  the  per  share  charge 
for  use  of  the  NNMS,  and  introduce  a 
liquidity  provider  rebate  for  NASD 
members.^" 

With  this  filing.  Nasdaq  is  introducing 
a  mechanism  for  sharing  market  data 
revenue  with  NASD  members  that 
report  substantially  all  trades  through 
ACT.  Nasdaq  is  also  making  additional 
modifications  to  the  fees  for  use  of  the 
NNMS  and  the  liquidity  provider  rebate 
to  calibrate  the  level  of  fees  and  rebates 
to  the  contributions  that  each  type  of 
market  participant  makes  to  the  support 
of  the  Nasdaq  market.  Finally.  Nasdaq  is 
introducing  a  quotation  update  charge. 

Nasdaq  represents  that  the  proposal  is 
designed  to  enhance  market  efficiency 
and  fairness  by  offering  incentives  to 
market  participants  that  provide 
liquidity  through  the  NNMS  and 
support  Nasdaq  operations  through 
trade  reporting.  The  proposal  imposes 
new  charges  on  market  participants  that 
use  the  Nasdaq  quotation  mechanism  to 
quote,  but  do  not  provide  meaningful 
liquidity  by  exposing  and  executing 
orders  in  Nasdaq.  The  proposal  seeks  to 
reward  those  who  provide  meaningful 
quotes  and  expose  orders  for  execution 
in  Nasdaq,  while  building  in  economic 
incentives  to  discourage  posting  of 
inefficient  quotations  that  impose 
burdens  on  system  capacity.  In 
particular.  Nasdaq  is  concerned  about 
the  extent  to  which  the  quotes  of  market 
participants  that  are  displayed  in 
Nasdaq  are  accessed  and/or  reported 


"  See  Securities  Exchange  .\ct  Release  No.  42344 
llanuarv  14.  2000).  65  FR  3987  (lanuary  25.  2000) 
(SR-NASD-99-U). 


'See Securities  Exchange  Act  Release  No.  44899 
(October  2,  2001)  (SR-NASD-2001-63)  and 
Securities  Exchange  Act  Re)ease  No.  44898  (October 
2,  2001)  (SR-NASD-2001-64).  SR-NASD-2001-63 
applied  the  nev»  fees  to  NASD  membiers.  effective 
upon  filing,  and  was  implemented  on  October  1. 
2001.  SR-NASD-2001-64  will  apply  the  new  fees 
to  UTP  Exctianges  and  will  tie  implemented  on  the 
first  day  of  the  month  immediately  following 
Commission  approval. 

'"Se*  Securities  Exchange  Act  Release  No.  44910 
(October  5,  2001)  (SR-NASD-2001-67)  and 
Securities  Exchange  Act  Release  No  44914  (October 
9.  2001)  (SR-NASD-2001-68).  SR-NASD-2001-67 
applied  these  pilot  changes  to  NASD  members, 
effective  upon  filing,  for  a  pilot  period  from 
November  1,  2001  through  October  31,  2002.  SR- 
NASD-2001-68  will  apply  the  increase  in  the  per 
share  charge  to  UTP  Exchanges,  and  will  be 
implemented  on  the  first  day  of  the  month 
immediately  following  Commission  approval. 
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through  non-Nasdaq  systems.  Market 
participants  may  advertise  their 
liquidity  on  Nasdaq,  but  contribute  very 
little  to  supporting  the  quotation, 
execution,  and  regulatory  infrastructure 
that  underpins  the  Nasdaq  market. 

The  proposal  delineates  three  types  of 
market  participants.  A  "Full 
Contribution  Member"  is  defined  as  an 
NASD  member  that  reports  substantially 
all  of  its  trades  during  regular  market 
hours  through  ACT  (either  directly  or  as 
a  result  of  an  execution  through  a 
Nasdaq  transaction  execution  system). 
All  other  NASD  members  would  be 
considered  "Partial  Contribution 
Members"  under  the  proposal.  For  the 
first  three  months  of  tlie  pilot  period,  all 
NASD  members  are  deemed  to  be  Full 
Contribution  Members.  Thereafter, 
Nasdaq  may  request  that  a  member 
submit  data  demonstrating  that  it 
satisfies  the  definition  of  a  Full 
Contribution  Member,  and  may  deem  a 
member  that  fails  to  submit  such  data 
upon  request  to  be  a  Partial 
Contribution  Member.  A  "Full 
Contribution  UTP  Exchange"  is  defined 
as  any  UTP  Exchange  that  chooses  to 
participate  in  the  automatic  execution 
functionality  of  the  NNMS. 

Charges  for  Order  Execution  and 
Quotation  Updates 

Under  the  proposal,  the  per  share 
charge  for  orders  executed  in  the  NNMS 
by  Partial  Contribution  Members  and 
Full  Contribution  UTP  Exchanges  will 
increase  to  $0,003  per  share  and  will 
remain  at  50.002  per  share  for  Full 
Contribution  Members.  Nasdaq  is  also 
instituting  a  quotation  update  fee  that  is 
applicable  to  NASD  members  (but  not 
UTP  Exchanges),  in  recognition  of  the 
fact  that  the  ability  to  post  quotes  in  the 
Nasdaq  quotation  montage  provides 
market  participants  with  the  valuable 
opportunity  to  advertise  the  liquidity 
that  they  offer.  Nasdaq  believes  that  the 
absence  of  any  charges  for  quotation 
updates  has  encouraged  market 
participants  to  quote  inefficiently, 
imposing  unnecessary  burdens  on 
Nasdaq  system  capacity.  Moreover,  to 
the  extent  that  quotations  are  accessed 
through  non-Nasdaq  systems,  the  firms 
that  post  the  quotations  are  currently 
free  riding  on  the  quotation 
infrastructure  provided  by  Nasdaq. 
Accordingly,  Nasdaq  will  charge  Full 
Contribution  Members  $0.01  each  time 
their  quotation  is  updated  and  Partial 
Contribution  Members  $0.03  each  time 
their  quotation  is  updated." 


Liquidity  Provider  Rebate 

Effective  on  December  1,  2001 
Nasdaq  will  modify  the  liquidity 
provider  rebate  instituted  bv  SR-NASD- 
2001-67, '2  by  setting  the  rebate  for 
Partial  Contribution  members  that  do 
not  charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  NNMS  at  $0.0005  per  share 
when  their  quotation  is  executed  against 
via  the  NNMS.  The  rebate  for  Full 
Contribution  Members  that  do  not 
charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  NNMS  will  remain  $0,001 
per  share  when  their  quotation  is 
executed  against  via  the  NNMS.  and  a 
rebate  of  $0,001  per  share  will  remain 
for  all  members  when  they  send  an 
NNMS  order  that  executes  against  the 
quotation  of  a  market  participant  that 
charges  an  access  fee  to  market 
participants  accessing  its  quotation 
through  the  NNTvlS. 

Market  Data  Revenue  Sharing 

Nasdaq  proposes  to  share  a  portion  of 
market  data  revenue  with  Full 
Contribution  Members,  the  members 
that  do  the  most  to  generate  such 
revenues.  The  proposal  is  similar  to  the 
transaction  credit  already  in  effect  to 
share  Consolidated  Tape  .Association 
revenue  with  NASD  members  that  trade 
exchange-listed  stocks  through  Nasdaq's 
Intermarket  Trading  Svstcm  '■ '  and 
similar  re\enue  sharing  programs 
established  by  ITP  Exchanges  '•■'  A 
member's  total  credit  will  consist  of  two 
parts,  a  Base  Credit  and  a  Supplemental 
Credit. 

A  member's  Base  Credit  will  be  nO'v 
of  the  product  of  Eligible  Revenue  and 
the  Member's  Volume  Percentage 
Eligible  Revenue  is  defined  as  (i)  the 
portion  of  the  net  distributable  revenues 
that  Nasdaq,  through  the  .NASD,  is 
eligible  to  receive  under  the  Nasdaq 
UTP  Plan,  that  is  attributed  to  the 
Nasdaq  Level  1  Ser\ice  for  .\NM 
securities  or  other  securities  covered  bv 
the  Nasdaq  LTP  Plan  ("Eligible 
Securities"),  minus  (ii)  the  portion  oi 
the  fee  charged  to  Nasdaq  bv  NASD 
Regulation,  Inc.  (  "NASDR  ")  for 
regulator)'  services  allocated  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities.  The  Member  s  Volume 
Percentage  is  defined  as  the  average  of 
(i)  the  percentage  derived  from  dividing 


"  A  quotation  update  charge  will  not  be  imposed 
on  UTP  Exchanges  at  this  time,  because  the  Nasdaq 
Unlisted  Trading  Privileges  Plan  (the  Nasdaq  LTP 
Plan")  does  not  currently  authorize  such  a  charge 


'*  See  supra  note  10 

'1  See  NAS[5  Rule  rniO(c)(2) 

"See.  e^  ,  Securitips  Exchange  .^^t  Release  No. 
41238  (March  31,  19y9i.  64  FR  i-204  (April  8, 
1999)  (SR-CSE-99-03),  Securities  Exchange  Ac- 
Release  .No.  40591  (October  22,  19981   63  FR  .580-H 
(October  29,  1998)  (SR-BSE-98-9);  Securities 
Exchange  Act  Release  No   38237  (Fpbruar\-  4,  199ri 
62  FR  6592  (February  12,  19971  fSR-CHX-97-01). 


the  total  number  of  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and  (ii)  the  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  shares  represented  by  all 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members.  In  other  words, 
the  Base  Credit  is  50%  of  the  net  Level 
1  revenue  attributable  to  the  member's 
reports  of  non-Nasdaq  transaction 
system  trades  in  Eligible  Securities. 
with  the  pool  of  sharable  revenue  being 
comprised  of  Level  1  revenues 
distributable  to  Nasdaq  under  the  UTP 
Plan  minus  an  allocated  portion  of  the 
NASDR  regulation  fee,  and  the 
member  s  non-Nasdaq  transaction 
s\steni  tradf  report  activity  being 
measured  bv  total  number  of  trades  and 
share  volume. 

In  addition,  a  member  may  receive  a 
Supplemental  Credit,  equal  to  a 
percentage  of  the  product  of  Eligible 
Revenue  and  the  Member's  Volume 
Percentage.  The  percentage  will  be  the 
lesser  of  10%  or  the  Member's  Overall 
Volume  Percentage,  which  is  defined  as 
the  average  of  (i)  the  percentage  derived 
from  dividing  the  total  number  of  trades 
in  Eligible  Securities  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and  (ii)  a  percentage  calculated  by 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  that  the  member  reports  in 
accordance  with  NASD  trade  reporting 
rules  to  ACT  by  the  total  number  of 
shares  represented  by  all  trades  in 
Eligible  Securities  reported  to  ACT  by 
NASD  members.  In  other  words,  the 
Supplemental  Credit  of  up  to  10%  is 
based  upon  all  of  the  member's  trade 
reports,  as  measured  by  the  total 
number  of  trades  and  share  volume. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A(b)(5)  '^  of  the 
.'\ct.  which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls,  and  Section 


'M5U.S.C.  78o-3(b)(51 
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15A(b)(6)  IS  of  the  Act,  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

As  the  Commission  has  noted  in  the 
context  of  another  self-regulatory 
organization's  fees,  the  Act  "prohibits 
'unfair  discrimination,'  simpliciter 

•  •   *•' 17  Nasdaq  believes  that  the 
proposed  fee  structure  distinguishes 
among  market  participants  in  order  to 
reward  those  who  do  the  most  to 
finance  market  innovations  such  as 
SuperSOES  and  who  contribute  the 
most  to  the  liquidity  and  efficient 
operations  of  Nasdaq's  market,  while 
imposing  higher  fees  on  market 
participants  that  receive  the  benefits  of 
posting  quotations  on  Nasdaq  systems 
but  pay  relatively  little  to  support  the 
operation  of  those  systems.  Thus,  the 
economic  incentives  embodied  by  the 
new  fee  structure  are  designed  to 
promote  behavior  that  benefits  both  the 
market  structure  that  Nasdaq  offers  to 
investors  and  Nasdaq  as  a  business.  As 
another  self-regulatory  organization 
noted  when  it  established  a  credit 
available  only  to  certain  of  its  market 
participants,  "measures  •   *    •  designed 
to  promote  and  encourage  certain 
behaviors  and/or  discourage  others 

*  *    *  (are)  an  appropriate, 
nondiscrimmatory  business  strategy."  "» 

Moreover.  Nasdaq  beheves  that  the 
level  of  fees  charged  to  market 
participants  under  the  proposal  is 
reasonable.  Nasdaq  anticipates  that 
overall  fees  for  the  NNMS,  SelectNet, 
and  SOES,  net  of  he  hquidity  provider 
rebate  and  the  market  data  revenue 
sharing  credit,  will  be  comparable  to 
overall  fees  for  the  NNMS,  SelectNet. 
and  SOES  under  Nasdaq's  recently 
implemented  pricing  changes.  Such  fees 
are,  in  turn,  estimated  to  be  slightly 
lower  than  overall  fees  for  SelectNet  and 
SOES  prior  to  the  introduction  of  the 
NNMS. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'M5US.C.  78o-3(b)(6).  ' 

"Securities  Exchange  Aa  Release  No   IT^'iO 

(May  29.  1996).  61  FR  28629  ([une  5.  1996)  iSR- 

CBOE-96-23)  (quoting  Timpinarv  v.  SEC.  2  F  3tl 

453.  456  (DC.  Cir  1993)). 

'•Securities  Exchange  .-".ct  Relea.'ie  No  44292 

(May  11.2001).  66  FR  27715  (May  18.  2001)  (SR- 

PhU-2001-49) 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
sohcited  nor  received. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (f)  of  Rule  19b-4, 
thereunder  because  if  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  the  self- regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
'hange  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  .Securities  and  Exchange 
Commission.  4,50  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  t)etween  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L.'.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-71  and  should  be 
submitted  by  November  7.  2001.'^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Mai^aret  H.  McFarland, 
Deputy  Secrctan,-. 
|FR  Doc  01-26028  Filed  1O-16-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44917;  File  No.  SR-NFA- 
2001-02] 

Self-Regulatory  Organizations; 
National  Futures  Association;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Futures  Association  Clarifying  the 
Interpretive  Notice  Regarding 
Obligations  to  Customers  and  Other 
lyiartiet  Participants 

October  10,  2001. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  rule  19b-7 
under  the  exchange  Act,^  notice  is 
hereby  given  that  on  September  18, 
2001,  the  National  Futures  Association 
("NFA")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  I,  II,  and  HI 
below,  which  Items  have  been  prepared 
by  NFA.  The  text  of  the  proposed  rule 
change  is  available  for  inspection  and 
copying  at  the  places  specified  in  Item 
rV  below.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

On  August  29,  2001,  pursuant  to 
Section  17(j)  of  the  Commodity 
Exchange  Act  ("CEA"),^  NFA  requested 
that  the  Commodity  Futures  Trading 
Commission  ("CFTC")  make  a 
determination  that  review  of  the 
proposed  rule  change  submitted  by  NFA 
to  the  CFTC  is  not  necessary.  The  CFTC 
made  such  a  determination  on 
September  7,  2001. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA") 
amended  Section  15A  of  the  Exchange 
Act  to  add  a  new  subsection  (k),*  which 
makes  NFA  a  national  securities 
association  for  the  limited  purpose  of 
regulating  the  activities  of  NFA 
Memberss  who  are  registered  as  brokers 
or  dealers  in  security  futures  products 
under  Section  15(b)(ll)  of  the  Exchange 
Act. 5  The  proposed  rule  change  clarifies 
that  certain  provisions  of  the 
"Interpretive  Notice  Regarding 
Obligations  to  Customers  and  Other 
Market  Participants"  ("Interpretive 
Notice")  apply  only  to  these  NFA 


>">17C:FR  200  30-3(a)(12). 


'15  U.S.C.  78s(b)(7). 
n7CFR240.19b-7. 
'7US.C.  21(j). 
M5  U.S.C.  78o-3(k). 
'15U.S.C.  78o-(bKll). 
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Members. 6  The  text  of  the  proposed  rule 
change  is  available  at  the  (Dffice  of  the 
Secretary,  NFA,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Interpretive  Notice  contains 
provisions:  (1)  Prohibiting  trading  ahead 
of  research  reports;  (2)  prohibiting 
trading  based  on  knowledge  of  an 
imminent  block  transaction,  with  an 
exception  for  hedging  counterparty  risk 
under  approved  exchange  block  rules; 
and  (3)  requiring  a  sound  basis  for 
evaluating  the  facts  regarding  a 
particular  security  futures  product.  The 
proposed  rule  change  clarifies  that  these 
requirements  only  apply  to  NFA 
Members  who  are  registered  as  brokers 
or  dealers  in  security  futures  products 
under  Section  15(b)(ll)  of  the  Exchange 
Act.^ 

2.  Statutory  Basis 

The  rule  change  is  authorized  by.  and 
consistent  with.  Section  15A(k)  of  he 
Exchange  Act.* 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act  and  the  CEA,  as  thev  were 
amended  by  the  CFMA.  In  fact,  the  NFA 
believes  that  the  proposed  rule  change 
will  level  the  playing  field  between 
broker-dealers  that  are  dual  members  of 
NFA  and  the  National  Association  of 
Securities  Dealers  ("NASD")  and 
broker-dealers  that  are  only  members  of 
NFA  by  assuring  that  dual  members  are 
not  subject  to  duplicative  regulation. 


'The  instant  proposed  rule  change  amends  the 
text  of  the  Interpretive  Notice  that  was  contained 
in  File  No.  SR-NFA-2001-01.  See  Secuinties 
Exchange  Act  Release  No.  44823  (September  20. 
2001 ),  66  FR  49439  (September  27,  2001 ). 

M5U.S.C.  78«(b)(ll). 

•15U.S.C.  78o-3(k). 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  ihe 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NFA  worked  with  industry 
representatives  in  developing  the  rule 
change.  NFA  did  not.  however,  publish 
the  rule  change  to  its  membership  for 
comment.  NFA  did  not  receive 
comment  letters  concerning  the  rale 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  September  7,  2001 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC.  mav 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  m  accordance 
with  the  provisions  of  Section  19(b)(1) 
of  the  Exchange  .^ct.** 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Exchange  ,\i  t 
Persons  making  written  submissions 
should  file  nine  copies  of  the 
submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N\V.  Washington.  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  to  the 
following  e-mail  address  rule- 
comments@sec.gov.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubbc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  m 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Internet 
website  [http:/7www.sec.govj.  All 
submissions  should  refer  to  File  No. 
SR-NFA-2001-02  and  should  be 
submitted  bv  November  7,  2001. 


For  the  Ckimmission,  by  the  Division  of 
Marltet  Regulation,  pursuant  to  delegated 

:iuthoritv  '° 

Marj(ar«t  H.  McFarland 

Deput\^Secrflan' 

IFR  Ekx    01-2602  7  Filed  10-16-01;  8:45  ainl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  3*-44920;  File  No  SR-PHLX- 
00-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  Nos  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Changes  to 
TheStreeLcom  Internet  Index 

C\tober  11.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Exchange"). 'and  Rule  19b-4 
thereunder, 2  notice  is  hereby  given  that 
on  .August  30.  2000.  the  Philadelphia 
Stcx;k  Exchange,  Inc  (FHIJC'  or 
"Exchange   )  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  "  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
preparc-d  bv  the  PHLX.  The  PHLX  filed 
.Amendment  Nos   1  and  2  to  the 
proposal  on  September  14,  2001,^  and 


"15  U.S.C.  78s(b)(l) 


'"  1 7  CFR  200.30-3(aK75). 

'15  U.S.C.  78s(b)(l). 

'17CFR240  19b-4. 

'  See  letter  from  Carla  Behnfeldt.  Director,  Legal 
Department  New  Product  Development  Group. 
PKLX,  to  Yvonne  Fraticelli,  Sp>eciai  Counsel, 
Division  of  Market  Regulation  ("Division"), 
ConuTiission.  dated  September  12,  2001 
("Amendment  No.  1")  In  Amendment  No.  1,  the 
PHU(:  (1)  Indicated  that  the  PHLX  generally  will 
announce  new  share  amounts  on  (he  Wednesday 
prior  to  the  effeaive  date  of  a  rebalancing:  (2) 
indicated  that  the  PHUC,  in  consultation  with 
TheStreet.com.  Inc.  ("TheStreet.com")  has 
established  policies  and  procedures  to  administer 
1  he  St.'eet.com  Internet  Index  ("the  Index ');  (3) 
slated  that  the  announcement  of  share  amount 
changes  prior  to  a  rebalancing  will  allow  Investors 
to  adjust  hedging  positions  in  a  more  cost  effective 
manner:  (4)  clarified  how  the  proposed  changes  will 
enhance  the  Index  and  facilitate  the  development 
lif  new  products  based  on  the  Index;  (5)  clarified 
th<-it  the  share  amounts  of  replacement  issues  and 
edditional  Index  components  will  be  determined 
based  on  the  closing  price  four  business  days  prior 
to  the  date  on  which  the  divisor  is  adjusted:  (6) 
indicated  that  announcmg  changes  in  share 
amounts  of  replacement  sloclts  prior  lo  their 
implementation  will  allow  investors  lo  adjust 
hedging  positions  in  a  more  cost  effective  manner, 
(7)  indicated  that  the  PHLX  vdll  not  trade  options 
on  the  existing  Index  and  the  revised  Index 
simultaneously:  and  (8)  described  the  PHLX's 
policies  and  procedures  to  prevent  potential  misuse 
by  PHLX  staff  of  material,  non-public  infortnaiion 
In  connection  with  the  maintenance  of  the  Index. 
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September  21.  2001, ••  respectively. ^  The 
Commission  is  publishing  this  notice  to 

solic:it  comments  on  the  proposed  nile 
change  and  on  .\mendment  N'os.  1  and 
2  from  interested  persons  and  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  requests  approval  to 
continue  listing  and  trading  options  on 
TheStreet.com  Internet  Index  (the 
"Inde.x")'^  after;  (1)  Changing  the  name 
of  the  Index  to  'TheStreet.com  Intemnet 
Sector  Index.'   (2)  changing  the  Index 
rebalancing  procedure  so  that  share 
amounts  in  the  Index  will  be 
determined  based  upon  the  component 
shares'  last  sales  prices  at  the  close  of 
trading  on  the  Tuesday  prior  to 
expiration  Friday  in  the  Januarv  cycle; 
(,3)  changing  the  procedure  for  the 
inclusion  of  replacement  Index 
components  and  additional  Index 
components"  so  that  the  average  dollar 
amount  of  the  Index  components  is 
determined  based  upon  prices  at  the 
close  of  trading  four  business  days  in 
advance  of  the  anticipated  effective  date 
of  the  replacement;  and  (4)  revising 
Index  policies  and  procedures  to  reflect 
the  role  ofTheStreet.com  as  a  provider 
of  ongoing  company  and  industry 
analysis  as  it  relates  to  component 
inclusion  decisions  and  its  role  in  the 
decision  making  process  regarding  the 
inclusion  of  component  stocks  in  the 
Index. 

The  text  of  the  proposed  rule  change 
is  available  at  the  PHLX  and  at  the 
Commission. 


« See  ipfter  from  Carla  Behnfeldt.  Director.  Legal 

Deparmen:  New  Product  Development  Group. 
PHLX.  "o  Yvonne  Frai:cel!i.  Special  Counsel. 
Division,  Commission,  cia^ed  Sep'emt>cr  20.  2001 
("Amendment  No  2  ')  .^.T.endment  No.  2  clarified 
the  PHL.X's  timing  for  implementing  the  proposed 
changes. 

'  The  PHLX  also  submitted  a  letter  from 
TheStreet  com  describing  TheStreet. corn's  policies 
regarding  employee  rransac'ions  ;n  products  based 
on  ihe  Index  and  TheStreet. coms  policies  regarding 
the  misuse  of  mate'ial.  non-public  information 
concemmg  the  Indox. 

'  TheStreet.com  ioes  not  guarantee  the  accuracy 
or  com.pieteness  of  the  Index,  makes  no  express  or 
implied  warranties  with  respect  to  the  Index  and 
shall  have  no  liability  for  any  damages,  claims. 
losses  or  expenses  caused  by  errors  in  the  Index 
calculation  The  PHLX  represents  that  it  will  have 
sole  discretion  over  'he  calculation  of  Ihe  Index. 

'  In  ,\mpndment  No   '.  the  PHLX  indicated  that 
the  rev.sed  procedure  would  applv  to  additional 
Index  components  is  weil  as  to  replacement  issues. 
See  .^m.e^d.mH^.t  No   1,  supro  note  3 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Itt'm  III  below.  The 
PHLX  has  prepared  summaries,  set  forth 
in  Sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpost  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  1998.  the  PHLX  proposed  to  list 
and  trade  options  on  the  Index.** 
Pursuant  to  the  Notice,  the  PHLX  has 
listed  for  trading  European-style,  cash- 
settled  options  on  the  Index.  The  PHLX 
developed  the  Index  pursuant  to  PHLX 
Rule  1009A(b)  in  accordance  with  the 
Generic  Index  Option  .Approval  Order 
("Generic  Index  Approval  Order  ")  for 
the  listing  and  trading  of  options  on 
narrow-based  indexes."^  On  July  24. 
2000.  the  PHLX  increased  the  number  of 
Index  components  to  24  stocks. 'o  The 
PHLX  now  proposes  to  make  certain 
enhancements  to  the  Index.  Specifically, 
the  PHLX  seeks  approval  to  continue  to 
list  and  trade  options  on  the  Index  after 
changing  the  name  of  the  Index  and 
certain  aspects  of  the  Index 
maintenance.  The  proposed  changes  are 
described  below. '' 

(a)  Name  Change  The  PHLX  proposes 
to  change  the  name  of  the  Index  from 
"TheStreet.com  Internet  Index"  to 
"TheStreet.com  Internet  Sector  Index,  " 


"See  Securities  Exchange  .^ct  Release  No.  40685 
(November  17.  1998).  63  FR  6"jhi0  (.November  27. 
1998)  (notice  of  filing  and  i.mmodiate  effectiveness 
of  file  No.  SR-PHLX-9&-»8IC  Notice'  1 

•See Securities  Exchange  Act  Release  No.  34157 
(June  3.  1994).  59  FR  30062  (June  9,  1994)  (order 
approving  File  Nos.  SR-Amex-92-i5.  SR-CBOE- 
93-59;  SR-NYSE-94-17:  SR-PSE-94-07,  and  SR- 
PHLX-94-10).  The  Generic  Index  Approval  Order 
established  generic  listing  standards  for  options  on 
narrow-based  indexes  and  adopted  streamlined 
procedures  for  introducing  trading  in  options  that 
satisfy  the  generic  listing  standards. 

'"The  Index  originally  contained  20  component 
securities  See  Notice,  supra  note  8  The  Notice 
slates  that  the  PHLX  will  not  change  the  number  of 
Index  components  to  more  than  24  or  fewer  than 
16  absent  Commission  approval. 

"  In  a  separate  filing  with  Commission,  the  PHLX 
proposed,  among  other  things,  to  increase  the 
number  of  Index  components  to  25  See  File  No 
SR-PHLX-00-70  The  Commission  has  approved 
File  No.  SR-PHLX-00.  See  Securities  Exchange  Act 
Release  No.  44921. 


the  name  by  which  the  Index  is  more 
widely  know  in  the  marketplace, 
because  the  PHLX  trades  a  number  of 
options  on  stock  indexes  representing 
various  industry  groups  which  the 
PHLX  describes  as  "sector"  index 
options. >2 

(b)  Calculation  of  Share  Amounts — 
Quarterly  Rebalancing.  The  Index  is  an 
equal  dollar-weighted  index,  meaning 
that  each  of  the  com.ponent  stocks  is 
represented  in  the  Index  in 
approximately  equal  dollar  amounts. 
Following  the  close  of  trading  on  the 
third  Friday  of  January.  April.  July,  and 
October,  the  PHLX  rebalances  the  Index 
portfolio  by  changing  the  number  of 
whole  shares  of  each  component  so  that 
each  company  is  again  represented  in 
"equal"  dollar  amounts. '^  If  necessary. 
the  PHLX  makes  a  divisor  adjustment  at 
the  rebalancing  to  ensure  the  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  then  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  adjustment. 

The  current  rebalancing  schedule 
prescribes  that  the  PHLX  determine  the 
share  amounts  in  the  Index  after  the 
close  of  trading  on  expiration  Friday  in 
the  January  cycle  to  be  effective  at  the 
opening  on  the  following  Monday.  The 
PHLX  proposes  to  change  this 
procedure  so  that  the  PHLX  will 
determine  share  amounts  in  the  Index 
based  upon  the  shares'  last  sales  prices 
at  the  close  of  trading  on  the  Tuesday 
prior  to  expiration  Friday  in  the  January 
cycle.  The  PHLX  generally  will 
announce  the  new  share  amounts  on 
Wednesday.''*  The  implementation  of 
the  rebalancing  will  continue  to  be 


'■'The  PHLX's  sector  index  options  include 
options  on  the  Index  as  well  as  options  on  the 
following  sector  indexes:  the  Computer  Box  Maimer 
Index  (BMX):  the  PHLX  Oil  Service  Index  (OSX): 
the  Gold-Silver  Index  (X■^U);  the  National  Over-the- 
Counter  Index  (XOC);  the  PHLX  Forest  and  Paper 
Products  Sector  Index  (FPP);  the  Over-the-Counter 
Prime  Index  (OTXI:  the  Utility  Index  (UTY):  the 
Semiconductor  Index  (SOX):  the  PHLX/KBW  Bank 
Index  (BKX).  and  the  Wireless  Telecom  Sector 
Index  (YLS) 

'^The  PHLX  handles  dav-to-day  administrative 
duties  in  connection  with  the  Index,  including 
replacements,  additions,  or  deletions  of  Index 
securities  Index  security  weight  adjustments, 
divisor  adjustments,  quarterly  rebalancings.  the 
public  dissemination  of  official  information 
regarding  the  Index,  and  recordkeeping.  See 
Amendment  No.  1.  supra  note  3 

'*The  PHLX  notes  that  there  may  be 
circumstances  under  which  the  PHLX  will  make  the 
share  determination  and  announcement  outside  of 
the  normal  Tuesday  and  Wednesday  schedule.  For 
example,  if  Ihe  PHLx  is  scheduled  to  be  close  don 
an  expiration  Friday,  the  PHLX  would  need  to 
determine  the  share  amounts  on  Monday,  and 
announce  them  on  Tuesday  The  PHLX  would 
rebalance  the  index  after  the  close  of  trading  on 
Thursday  and  the  revised  share  amounts  and  Index 
divisor  would  be  effective  before  the  opening  of 
trading  on  Monday  morning.  See  Amendment  No. 
1.  supro  note  3 
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effective  on  the  Monday  following 
expiration  Friday  and  the  PHLX  will 
calculate  divisor  changes  based  on 
Friday's  closing  prices. 

The  PHLX  believes  that  it  is  in  the 
interest  of  investors  generallv  to 
announce  share  amount  changes  prior  lo 
rebalancing  because  the  announc  ement 
will  provide  them  with  an  opportunity 
to  adjust  any  hedging  positions  in  a 
more  cost  effective  manner,'^  Currenth  . 
the  PHLX  officially  determines  share 
amount  changes  no  earlier  than  the 
close  of  business  on  the  business  dav 
prior  to  the  effective  date  of  the  change. 
As  a  result,  investors  must  transact 
timeU'  position  adjustment  either  prior 
to  the  final  share  determinations  (at 
speculated  share  amounts)  or  diiring 
non-business  hours,  thereby  adding 
undue  cost  and  risk  to  those  who  use 
the  Index.'"'  Under  the  proposal,  all 
investors  will  equally  have  the 
opportunity  to  effect  portfolio 
adjustments  at  a  known  share  amount 
and  during  normal  business  hours.'' 
The  PHLX  believes  that  the  proposed 
change  will  enhance  the  Index. 

In  addition,  the  PHLX  believes  that 
the  proposal  will  facilitate  the 
development  and  implementation  of 
potential  new  products  based  on  the 
Index  by  allowing  adequate  opportunity 
for  \  arious  structures  of  investment 
vehicles  to  effectively  track  the  Index  by 
reducing  the  Index  tracking  error 
associated  with  the  execution  of 
transactions  that  correspond  with 
changes  to  the  Index,'"  For  exaniple,  the 


'"'  See  Amendmen;  Nn   i ,  fupm  note  3. 

"'.See  .\mer.dinen!  No,  1.  aupra  note  3. 

''  .See  .\mendmpnt  No,  1.  supra  note  3,  Due  to 
changes  in  the  market  price  of  ihe  romponenl 
securities  of  the  Index  occurring  between  the  close 
of  trading  on  Tuesdav  (when  the  PHLX  determines 
share  amounts}  and  the  close  of  trading  on  Fridav 
(when  the  PHIJC  determines  the  prices  to  be  used 
in  the  rebalancing),  the  Index  mav  be  less  than 
perfectly  equal  dollar  weighted  upon 
implementation  of  the  rebalancing  The  PHLX 
believes  that  the  advantages  of  the  proposed  change 
outweigh  any  resulting  inexactness  in  the  equal 
dollar  weighting  In  this  regard,  tne  PHLX  notes  that 
the  Commission  approved  the  continued  listing  and 
trading  of  options  on  the  Nasdaq  100  Index 
("Nasdaq  100"i  after  th»  Nasdaq  Stock  Market,  Inc 
("Nasdaq"),  the  maintainer  of  the  Nasdaq  100 
implemented  certain  changes  in  the  weighting 
methodology  of  the  Nasdaq  100.  including  a  change 
ccmparable  to  that  proposed  by  the  PHl-X  See 
Securities  tlxchange  .^ct  Release  No  40642 
(November  5.  1998).  63  FR  63759  (November  16 
1998)  (order  approving  File  Nn  SR-CBOE-98-4  3! 
Specifically,  the  PHLX  notes  that  the  changes  to  the 
Nasdaq  100  included  making  index  share  weight 
determinations  in  connection  with  the  rebalancing 
of  the  Nasdaq  100  based  upon  the  last  sale  prices 
and  aggregate  capitalization  nf  the  Nasdaq  100  at 
the  close  of  trading  on  the  Thursdav  in  the  week 
immediately  preceding  the  week  of  the  third  Fridav 
in  March.  June,  September,  and  Deternber,  with 
changes  to  the  Nasdaq  100  weights  to  be  made 
effective  after  the  close  of  trading  on  the  third 
Friday  in  March.  June.  September,  and  December 

^'See  Amendment  No   1 ,  supra  note  3 


PHLX  notes  that  an  index  mutual  fund 
that  tracks  the  Index  currentlv  would 
ha\  e  to  effect  transactions  either  prior  to 
the  final  share  amount  determinations 
(at  speculated  share  amounts)  or  during 
non-business  hours  where  decreased 
liquidity  is  present,  hampering  its 
ability  to  provide  investors  with  a  return 
that  closely  tracks  the  price  performance 
of  the  Index, '9 

(c)  Calculation  nf  Index  Share 
Amounts — Rfplacernent  Stocks. 
Occasionally,  the  PHLX  must  make 
Index  stock  replacements  outside  the 
normal  quarterly  rebalancing  cycle  due. 
for  example,  to  mergers  or  acquisitions 
of  the  issuers  of  component  stocks.  The 
amount  of  stock  of  the  replacement 
issue  to  he  included  in  the  Index  is 
based  upon  the  average  dollar  value  of 
the  remaining  components  at  their 
closing  prices  as  of  the  dav  prior  to  the 
replacement.  The  PHLX  proposes  to 
determine  the  average  dollar  amount  of 
the  remaining  components  based  upon 
prices  at  the  close  of  trading  four 
business  days  in  advance  of  the 
anticipated  effective  date  of  the 
replacement.  The  PHLX  will  also 
determine  the  share  amounts  of  the 
replacement  issue  based  on  the  closing 
price  four  business  days  prior  to  the 
date  on  which  the  divisor  is  adjusted.^" 

The  PHLX  proposes  to  apply  this 
revised  procedure  to  the  addition  of 
component  stocks  to  the  Index  as  well 
r.s  to  the  replacement  of  component 
stocks.-'  In  the  case  of  both 
replacements  of  and  additions  to  the 
component  stocks  of  the  Index,  the 
PHLX  will  determine  the  average  dollar 
amount  of  the  remaining  components 
(in  the  case  of  replacements)  and 
existing  components  (m  the  case  of 
additions),  and  consequently  the  share 
amount  of  the  replacing  or  added 
component  security,  based  upon  prices 
at  the  close  of  trading  four  business  days 
prior  to  the  effectueness  of  the 
replacement  or  addition. =-  The  PHLX 
will  determine  any  change  in  the  divisor 
required  to  ensure  Index  continuity 
based  upon  closing  prices  the  day  before 
the  effecti\e  date  of  the  replacement. 

As  with  the  proposed  change  in 
quarterly  rebalancings,  the  PHLX 
believes  that  it  is  in  the  interest  of 
investors  to  announce  changes  in  Index 
share  amounts  prior  to  their 
implementation  because  the 
announcement  will  pro\ide  investors 
with  an  opportunity  to  adjust  any 
hedging  positions  in  a  more  cost 


ettective  manner.- '  I  nc  FHLX  notes  tnat 
currently  tht  Exchange  officially 
determines  share  amounts  for 
replacement  stocks  no  earlier  than  the 
close  of  business  on  the  business  day 
prior  to  the  effective  date  of  the  change 
As  a  result,  market  participants  must 
typically  transact  timely  position 
adjustments  either  prior  to  the  final 
share  determinations  (at  speculated 
share  amounts)  or  during  non-business 
hours,  thereby  adding  undue  cost  and 
risk  to  those  who  use  the  Index. ^^  Under 
the  PHLX's  proposal,  all  investors  will 
equally  have  the  opportunity  to  effect 
portfolio  adjustments  at  known  share 
amounts  and  during  normal  business 
hours.  ^' 

(d)  The  Role  of  TheStreet.com  with 
respect  to  the  Index.  According  to  the 
PHLX.  TheStreet. corn's  role  to  date  with 
respect  to  Index  administration  has  been 
a  consultation  role  with  the  Exchange 
with  regard  to  ongoing  company  and 
industr\'  analysis  as  it  relates  to  Index 
component  inclusion  decisions.  The 
PHLX  now  proposes  that  TheStreet.com 
share  the  responsibility  of  selecting 
component  securities  on  an  equal  basis 
with  the  PHLX.  so  that  final  decisions 
with  respect  to  component  inclusion  are 
made  jointly.  In  the  unlikely  event  that 
the  PHLX  and  TheStreet.com  were  to 
differ  in  their  judgments  regarding  the 
selection  of  component  securities,  the 
PHLX  and  the  TheStreet.com  would 
alternate  the  final  decision  making 
between  them. 

The  PHLX  believes  that  the  proposed 
changes  will  enhance  the  Index  will  and 
could  facilitate  the  development  and 
implementation  of  potential  new 
products  based  upon  the  Index.  Except 
for  the  changes  described  in  the  current 
proposal,  and  in  the  PHLX's  proposal  to 
increase  the  number  of  Index 
components  to  25, ^^^  the  Index  will 
retain  the  same  attributes  and  remain 
subject  to  all  of  the  maintenance  criteria 
in  the  PHLX's  original  proposal  to  list 
options  on  the  Index. 

On  October  12.  2001.  the  PHLX  will 
post  on  its  web  site  an  information 
circular  to  members  advising  them  that 
on  October  16.  2001,  the  name  of  the 
Index  will  change  to  "TheStreet.com 
Internet  Sector  Index  "  and  that 
TheStreet.com  will  become  a  co-stock 
selector  with  the  PHLX  of  Index 
component  securities.-'^  In  addition,  the 
information  circular  will  describe  the 
changes  in  procedure  regarding  share 
amount  determinations  that  also  will  be 


'"See  Amendment  No.  1,  supra  note  3. 
-"See  .Amendment  No.  1.  supro  note  3. 
^ '  See  Amendment  .No.  1 ,  supra  note  3. 
'2  See  Amendment  No.  1.  supra  note  3. 


'^  See  Amendment  No  1.  supra  note  3 
**  See  Amendment  No   1 .  supw  note  3. 
"  See  Amendment  No  1 .  supra  note  3. 
"  See  note  1 1 .  supra 
"See  Amendment  No  2.  supra  note  4. 
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effective  as  of  October  16,  2001/29  The 
information  circular  will  note  that  the 
PHLX  is  increasing  the  number  of  Index 
components  to  25. ^^  effective  October 
22.  2001,  and  that  the  PHLX  will 
calculate  the  share  amounts  based  on 
the  October  16.  2001,  closing  prices  for 
the  Index's  component  securities, 
including  the  two  new  component 
securities.^*' 

The  PHLX  does  not  propose  to  trade 
options  on  the  current  Index  side-by- 
side  with  options  on  the  revised 
Index.31  While  the  PHLX  asserts  that 
Index  user  will  gain  significant  benefits 
from  the  proposed  changes,  the  PHLX 
states  that  side-by-side  historical  data 
analysis  of  the  current  share  amount 
determination  method  and  the  proposed 
method  over  the  past  four  quarters 
shows  an  aggregate  performance 
differential  of  less  than  1%.^^  In 
addition,  the  PHLX  notes  that  the 
proposal  does  not  change  the  Index's 
fundamental  weighting  methodology 
and  method  of  stock  selection. ^^ 

(2)  Basis 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  fi(b)(5)  of  the 
Act,  in  particular,  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  as  well  as  to  protect  investors 
and  the  public  interest,  by  making 
enhancements  to  the  Index  which 
should  provide  investors  with  an 
improved  means  of  hedging  exposure  to 
market  risks  associated  with  the 
securities  issued  by  companies  in  the 
Internet  industry. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
if;e  proposed  rule  change. 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2 


are  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Se<:urities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissioo  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  file  number 
SR-PHLX-00-75  and  should  be 
submitted  by  November  7.  2001. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Apprwral  of 
Proposed  Rule  CJiange 

The  PHLX  has  asked  the  Commission 
to  approve  the  proposal  on  an 
accelerated  basis  to  allow  the  proposed 
changes  to  become  effective  as  of 
October  16.  2001.  *■» 

The  Conmiission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  proposal  is  consistent 
with  Section  6(b)(5)  of  the  Act,"  which 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  remove  impediments  to 
and  perfed  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  protect  investors  and  the 
public  interest   Specifically,  the 
Commission  believes  that  the  proposed 
changes  to  the  quarterly  rebalancing 
prcK.edure  and  to  the  method  for 
calculating  Index  share  amounts  for 
replacement  sto<:k  and  additional  Index 
components  will  protect  investors  and 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  by  helping  market 
participants  to  hedge  their  positions  in 
Index  options  more  effectively  and 
efficiently  .According  to  the  PHLX.  the 
PHLX's  current  quarterly  rebalancing 


"See  Amendment  No  2.  supra  note  4 
■>•  See  note  1 1 ,  supm 
*"  See  Amendment  No.  2.  supra  note  4. 
''  See  Amendment  No.  1.  supra  note  3. 
"  See  .Amendment  No  1.  supra  note  3. 
"See  .\mendment  No.  1.  supra  note  3. 


'*  See  Amendment  No.  2.  suptxi  note  4  As 

discus,sed  more  fullv  above,  the  revised  share 
amounts  for  the  Index  s  component  securities  will 
become  effec!;v«  prior  to  the  opening  of  trading  on 
October  22.  2001 

"  15  U.S.C.  78f(b)(5)  In  approving  the  proposed 
rule  change,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation   15  L'  S  C.  7aclf) 


procedure  and  method  for  calculating 
the  share  amounts  for  replacement 
stocks  and  additional  Index  components 
require  market  participants  to  make 
timely  adjustments  to  their  hedging 
positions  either  prior  to  the  share 
determinations  at  speculated  share 
amounts  or  during  non-business  hours, 
thereby  adding  cost  and  risk  to  Index 
users.  The  PHLX  states  that  the 
proposed  changes  will  aUow  market 
participants  to  effect  portfolio 
adjustments  at  a  known  share  amount 
and  during  normal  business  hours. 
Accordingly,  the  Commission  believes 
that  the  proposal  should  benefit  market 
participants  by  helping  them  to  hedge 
their  positions  in  Index  options 
effectively. 

The  Commission  finds  that  the 
proposal  to  change  the  Index's  name  to 
TheStreet.com  Internet  Sector  Index,  the 
name  by  which  the  Index  is  more 
widely  known  in  the  marketplace,  will 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  by  eliminating 
potential  confusion  and  helping  market 
participants  to  identify  the  Index  as  one 
of  the  sector  indexes  on  which  the 
PHLX  trades  options. 

As  discussea  more  fully  above,  the 
PHLX  proposes  to  revise  its  procedures 
so  that  the  PHLX  and  TheStreet.com 
will  jointly  make  decisions  concerning 
the  inclusion  of  securities  in  the  Index. 
The  Commission  notes  that  the  PHLX 
and  TheStreet.com  have  policies  in 
place  to  prevent  the  potential  misuse  of 
material,  non-public  information  in 
connection  with  the  maintenance  of  the 
Index.  Specifically,  the  PHLX  prohibits 
the  PHLX  operations  staff  responsible 
for  the  maintenance  of  the  Index  from 
trading  options  on  the  Index  and  from 
trading  component  stocks  of  the  Index 
without  the  prior  written  consent  of  the 
PHLX's  Vice  President  of  Market 
Surveillance. 38  TheStreet.com  prohibits 
employees  from  transacting  in  any 
security  whose  value  is  derived,  in 
whole  or  in  part,  from  the  value  of  the 
Index. 37  In  addition,  TheStreet.com 
prohibits  employees  and  consultants  in 
possession  of  non-public  information 
concerning  the  addition,  removal,  or 
weighting  adjustment  of  a  component 
security  of  the  Index  from  purchasing  or 
selling  the  component  security  until  the 
second  business  day  following  the 
public  release  of  the  information."  The 
Commission  believes  that  the  policies 
and  procedures  adopted  by  the  PHLX 
and  TheStreet.com  address  the 
unauthorized  transfer  and  misuse  of 
material,  non-public  information  in 


"  See  Amendment  No.  1 .  supra  note  3. 
"  See  note  5,  supra. 
■'•See  note  5,  supra. 
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connection  with  the  maintenance  of  the 
Index. 

As  discussed  more  fully  above,  the 
PHLX  will  post  an  information  circular 
on  its  web  site  advising  members  of  the 
proposed  changes  to  the  Index  prior  to 
their  implementation.  The  Commission 
believes  that  the  information  circular 
will  help  to  ensure  that  market 
participants  have  been  notified 
adequately  about  the  impending 
changes  to  the  Index  prior  to  their 
implementation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  will  allow  investors  to  trade 
options  on  the  revised  Index  beginning 
on  October  22,  2001.  As  discussed  more 
fully  above,  the  revised  procedures  for 
calculating  the  share  amounts  of  the 
Index's  component  securities  should 
benefit  investors  by  allowing  them  to 
hedge  their  Index  options  positions  in  a 
more  efficient  and  cost  effective 
manner.  Amendment  No.  1  strengthens 
the  PHLX's  proposal  by,  among  other 
things,  clarifying  that  the  proposed 
changes  to  the  procedures  for 
calculating  the  share  amounts  of 
component  Index  securities  may  allow 
market  participants  to  hedge  their 
positions  in  Index  options  more 
effectively  and  by  describing  the  PHLX's 
poUcies  regarding  the  misuse  of 
material,  non-public  information  by 
PHLX  staff  responsible  for  maintaining 
the  Index.  Amendment  No.  2 
strengthens  the  proposal  by  clarif\ing 
the  PHLX's  schedule  for  implementing 
the  proposed  changes  and  ensuring  that 
market  participants  will  have  notice  of 
the  proposed  changes  prior  to  their 
implementation.  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6fb)(5) 
and  19(b)(2)  of  the  Act,"  to  approve  the 
proposal  and  Amendment  Nos.  1  and  2 
to  the  proposal  on  an  accelerated  basis. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-PHLX-00- 
75).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-*" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  01-26084  Filed  10-16-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44921  ;File  No.  SR-Phlx- 
00-70] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to 
TheStreetcom  Internet  Index 

Pursuant  to  Section  19(b)U)  of  the 
Securities  Exchange  Act  of  19:?4 
("Act"),'  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  8,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx  "  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Phlx.  The  text  of  the  proposal  is 
available  for  inspection  and  copying  at 
the  places  specified  in  Item  III  below 
On  September  14.  2001.  Phlx  filed 
Amendment  No  1  to  the  proposal  '  On 
Octobers.  2001,  Phlx  filed  .Amendment 
No.  2  to  the  proposal.''  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 
as  amended,  from  interested  persons 
and  to  approve  the  proposal,  as 
amended,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  that  the 
approval  of  the  listing  and  trading  of 
options  on  the  Index  be  continued  upon 
the  removal  of  a  limitation  tha'  absent 
Commission  approval,  the  Index  be 
comprised  of  no  less  than  Ifi  component 
securities  and  no  more  than  24 
component  securities.  Under  the 
proposal,  the  Exchange  would  instead 
apply  the  terms  of  Phlx  Rule 


3»15  U.S.C.  78f(b)(5)and  78s(b)(2). 
«''17CFR200.30-3(a)(12) 


■    '  15  use  78s(bi(l), 

=  17CFR240  19b-4, 

'  See  letter  from  Carla  Behnfeidt.  Director.  Legal 
Department  New  Product  Development  Group. 
Phlx,  to  Marc  McKavle.  Special  Coun!>€i.  Division 
of  Market  Regulation.  Cksmmission.  dated 
September  12.  2001  ("Amendment  No   1").  In 
.■\mendment  No   1.  the  Phlx  describea  component 
additions  and  subtractions  to  TheStreet  com 
Internet  Index  ("Index"l.  and  listed  the  Index  s  23 
components  and  share  weighting.s  ^s  of  Septemtier 
1 1 .  2001   The  Exchange  also  indicated  that  it 
intended  to  increase  the  number  of  Index 
components  to  25  a!  the  qua.'tprlv  rebalancing,  to 
become  effective  on  October  22,  2001  (Effective 
Date"!  The  Exchange  will  post  an  information 
circular  on  the  Exchange  website,  at  least  ten  days 
prior  to  the  Effective  Date,  to  notify  its  members  of 
the  two  new  component  securities, 

*  This  19b-4  filing  represents  .Amendment  No.  2, 
which  replaces  the  proposal  as  originally  filed,  but 
incorporates  .^mendme^t  .No.  1  to  the  filing 


1009A(c)(2)  to  the  Index  which  specifies 
that  the  total  number  of  component 
securities  in  an  index  may  not  increase 
or  decrease  by  more  than  33V3%  from 
the  number  of  component  securities  in 
the  index  at  the  time  of  its  initial  listing. 

11   Splf-ReKulator>  Organization's 
Statement  of  the  Puq)ose  of,  and 
Statutory  Basis  for.  the  Proposed  Rulr 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  heiow.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

Purpose 

On  November  17,  1998.  the 
Commission  issued  a  Notice  of  Filing 
and  Immediate  Effectiveness  for  a  Phlx 
proposed  rule  change  relating  to  listing 
and  trading  options  on  the  Index.* 
Options  on  the  Index  were,  developed 
pursuant  to  Phlx  Rule  1009A(b)  in 
accordance  with  the  Generic  Index 
Approval  Order  for  the  listing  and 
trading  of  narrow-based  index  options.* 
The  Notice  specified  that  absent 
Commission  approval,  the  Exchange 
would  not  change  the  number  of 
(  omponents  to  more  than  24  or  fewer 
than  16.  The  Index  initially  consisted  of 
20  component  securities.  The  index  is 
currently  composed  of  23  component 
securities  " 

The  Exchange  proposes  to  remove  the 
limitation  on  the  number  of  the  Index's 
component  securities  found  in  the 
Notice.  Instead,  the  Phlx  proposes  that 
the  number  of  the  Index's  component 
securities  be  governed  by  Phlx  Rule 
1009A(c)(2)  which  provides  in  relevant 
part  that,  for  options  listed  on  indices 
pursuant  to  Phlx  Rule  1009A(b),  the 
total  number  of  component  securities  in 
the  index  may  not  increase  or  decrease 
by  more  than  33V3%  from  the  number 
of  component  securities  in  the  index  at 
the  time  of  its  initial  listing.  Thus, 


'  See  Securities  Exchange  Act  Release  No.  40685 
(November  17.  1998).  63  FR  65630  (November  27, 
1998)  ("Notice") 

'See  Securities  Exchange  Act  Release  No  34157 
(June  3.  1994).  59  FR  30062  dune  9.  1994)  (order 
approving  File  Nos.SR-Amex-92-35:  SR-CBOE- 
93-59:  SR-NYSE-94-17:  SR-PSE-94-07.  and  SR- 
Phlx-94-10)  ("Generic  Index  Approval  Order"). 

'  See  Amendment  No  1.  supra  note  3. 
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under  the  proposal,  in  accordance  with 
Phlx  Rule  1009A(c)(2).  the  Exchange 
would  not  open  any  additional  series  for 
trading  if  the  number  of  the  Index's 
component  securities  is  less  than  14  or 
greater  than  26. 

Given  the  recent  growth  in  the 
Internet  industry  and  the  proliferation 
of  qualified  potential  Index 
constituents,  the  Exchange  believes  that 
the  increased  flexibility  in  assigning 
component  stock  to  the  Index  as 
permitted  by  Phbc  Rule  1009A(c){2).  as 
opposed  to  the  Umitation  found  in  the 
Notice,  is  appropriate  to  ensure  that 
Index  maintains  its  intended  market 
character.  The  Exchange  beheves  that 
the  proposal  could  enhance  the  Index 
and  facilitate  the  development  and 
implementation  of  new  products  based 
upon  the  Index.  Except  for  the  change 
described  herein  (and  in  a  separate 
proposed  rule  change  relating  to  the 
name  and  stock  selection  methodology 
of  the  Index  and  the  determination  of 
share  amounts  which  is  proposed  to  be 
implemented  simultaneously  with  this 
proposed  rule  change), ^  the  attributes  of 
the  Index  and  the  options  on  the  Index 
will  remain  as  described  in  the 
Exchange's  original  propo.sed  rule 
change  to  list  options  on  the  Index. 

In  eliminating  the  restriction  that  the 
Index  shall  have  no  fewer  than  16  and 
no  more  than  24  securities  without 
securing  Commission  approval,  the 
Exchange  beiie\'es  ihat  the  Index  and 
the  options  on  the  Index  will  continue 
to  comply  with  the  maintenance  critenn 
set  forth  in  Rule  1009A(c).  Specificallv. 
the  Index  will  remain  A.M.  settled,  the 
components  of  the  Index  will  be 
reported  securities  in  accordance  with 
Rule  llAa3-l  under  the  Act.''  and  the 
current  underlying  Index  value  will  be 
reported  at  least  once  every  fifteen 
seconds  during  the  time  the  Index 
options  are  traded  on  the  Exchange.  In 
addition,  90%  of  the  weight  of  the  Index 
and  80%  of  the  total  number  of 
components  in  the  Index  will  satisfv  the 
requirements  of  Phlx  Rule  1009A(c) 
regarding  options  eligibility.  The  five 
highest  weighted  components  will  not 
in  aggregate  account  for  more  than  50% 
of  the  weight  of  the  Index  pursuant  to 
Phlx  Rule  1009A(c)(l)  and  no  single 
security  will  account  for  more  than  25% 
of  the  weight  of  the  Index.  Pursuant  to 
Phlx  Rule  1009A(c)(2).  the  Exchange 
will  not  open  any  additional  series  for 
trading  if  the  number  of  components  is 
decreased  to  below  14  or  increased  to 


'.See  SecuriMes  Exchange  .Act  Release  No  44920 
(October  II.  2001)  (Approval  order  for  File  No  SR- 
Phlx-00-75.  which,  among  other  'hmgs.  renames 
the  Index  "TheStreet  com  Inlernei  Sector  Index"), 

"ITCFR  240  n.Aa3-l 


greater  than  26.  The  Exchange  will 
continue  to  rebalance  the  Index  once 
ever\'  calendar  quarter. '° 

The  Exchange  plans  to  increase  the 
number  of  components  securities  in  the 
Index  as  permitted  by  this  proposed  rule 
change  during  the  quarterly  rebalancing, 
which  takes  place  following  October 
expiration  on  October  19,  2001.  On 
October  12.  2001,  the  Exchange  will 
post  to  members  an  information  circular 
on  its  website  starting  that  the  Exchange 
will  be  increasing  the  number  of  stocks 
in  the  Index  to  25  effective  Monday 
morning.  October  22,  2001.  The 
information  circular,  among  other 
things,  will  identify  the  two  new 
components  securities. 

2  Statutory  Basis 

Phlx  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act."  in  general,  and  furthers  die 
objectives  of  Section  6(b)(5). '^  in 
particular,  because  it  is  designed  to 
promote  lust  and  equitable  principles  of 
trade,  as  well  as  to  protect  investors  and 
the  public,  interest,  by  permitting  the 
Exchange  to  continue  listing  and  trading 
options  on  the  Index  after  making 
enhancements  to  the  Index  which 
should  providing  investors  with  an 
improved  means  of  hedging  exposure  to 
market  risks  associated  with  the 
securities  issued  by  companies  in  the 
Internet  industry. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


"See  Securities  Exchange  Act  Release  No.  44920. 
supra  note  8. 

"15U.S.C.  78f(b). 
'M5U.S.C.  78f(b)l5). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-00-70  and  should  be 
submitted  by  November  7,  2001. 

rv.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  section  6(b)(5)  of  the 
Act. '3  Specifically,  the  Commission 
finds  that  the  Phlx's  proposal  will 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
section  6(b)(5)  of  the  Act.^*  Phlx  Rule 
1009A(c)(2)  is  consistent  with  the 
objectives  of  the  Generic  Index 
Approval  Order,  which  sets  forth 
generic  listing  standards  for  options  on 
narrow-based  indexes,  including  the 
requirement  that  the  number  of 
component  stocks  may  not  increase  or 
decrease  by  a  number  exceeding  33V3 
percent  of  the  number  of  stocks 
comprising  the  index  at  the  time  of  its 
initial  listing.  In  approving  the  Generic 
Index  Approval  Order,  the  Commission 
found  that  the  generic  listing  standards 
for  narrow-based  index  options  strike  a 
reasonable  balance  between  the 
Commission's  mandates  under  section 
6(b)(5)  of  the  Act  >»  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
protecting  investors  and  the  public 
interest.  Thus,  as  no  new  regulatory 
issues  are  raised  by  this  proposal,  the. 
Commission  believes  it  is  appropriate  to 
remove  the  component  number 
limitations  found  in  the  Notice,  and 
permit  the  Exchange  to  manage  the 


"15US.C.  78f(b)(5). 

'*  Id  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0- 

"15  use  78f(b)(5). 
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Index  with  greater  flexibility  under  Phbc 
Rule  1009A(c)(2). 

Accordingly,  the  commission  finds 
good  cause,  consistent  with  section 
6(b)(5)  of  the  Act,^^  to  approve  the 
proposed  rule  change,  and  Amendment 
Nos.  1  and  2,  on  an  accelerated  basis 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register,  pursuant  to  section  19(b)(2)  of 
the  Act.i^ 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-Phlx-0(>-70), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  01-26085  Filed  10-1&-01;  8:45  am] 

BILUNG  CODE  a010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  3798] 

Notice  of  Meetings;  United  States 
International  Telecommunication 
Advisory  Committee,  2002 
International  Telecomnfujnication 
Union,  Plenipotentiary  Conference, 
and  2002  World  Telecommunication 
Development  Conference 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee.  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy  and  technical  issues  with 
respect  to  the  International 
Telecommunication  Union  (ITU).  The 
purpose  of  these  meetings  is  to  prepare 
for  the  2002  Plenipotentiary  Conference 
and  the  2002  World  Telecommunication 
Development  Conference. 

An  ITAC  meeting  will  be  held  on 
Tuesday,  October  30,  2001,  at  the 
Federal  Communications  Commission 
in  Room  6-B516  from  1:30  pm  to  3  pm 
to  initiate  the  review  of  FTU 
Plenipotentiary  Conference  issues. 
Additional  meetings  are  scheduled 
concerning  preparations  for  the 
Plenipotentiary  Conference  on  Tuesday. 
November  27,  2001,  on  Tuesday, 
December  18,  2001.  on  Tuesday.  January 
15,  2002,  on  Tuesday.  February  5,  2002. 
and  on  Tuesday.  March  12.  2002.  All  of 


'M5U.S.C.  78f(b)(5). 
>M5  U.S.C.  78»(b)(5). 

"17  CFR  200.aO-3(aHl2). 


these  subsequent  meetings  are 
scheduled  to  begin  at  1:30  pm  and  will 
be  at  the  Department  of  State  in  rooms 
yet  to  be  determined. 

An  ITAC  meeting  concerned  with 
preparations  for  the  2002  World 
Telecommunication  Development 
Conference  (WTDC)  will  be  held  on 
Thursday,  November  1.  2001  from  2  pm 
to  4  pm  in  Room  1408  of  the  State 
Department.  Additional  meetings  on 
preparations  for  the  WTDC  are 
scheduled  for  Thursday,  November  15. 
2001.  Thursday,  November  29,  2001. 
and  Thursday  .December  20,  2001. 
Other  meeting  dates  will  be  announced 
at  the  initial  meeting. 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 
meeting  location  and  actual  room 
assignments  may  be  determined  by 
calling  the  ITAC  Secretariat  at  (20'2) 
647-0965/2592.  Entrance  to  the  State 
Department  and  the  Federal 
Communications  Commission  is 
controlled;  in  order  to  get  precleared  for 
each  meeting,  people  planning  to  attend 
should  send  an  e-mail  to 
williamscd@state.gov  no  later  than  48 
hours  before  the  meeting.  This  e-mai  1 
should  include  the  name  of  the  meeting 
and  date  of  meeting,  your  name,  social 
security  number,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission  to  the 
State  Department  and  the  Federal 
Communications  Commission;  US 
driver's  license,  pa.ssport,  U.  S 
Government  identification  card.  Enter 
the  Department  of  State  from  the  C 
Street  Lobby;  in  view  of  escorting 
requirements.  non-Government 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 

Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  participants 
will  be  limited  to  seating  available 

Dated:  Octobern,  2001 
Doreen  F.  McGirr, 

Director.  Telecommunications  Development. 

U.S.  Department  of  State. 

[FR  Doc.  01-26310  Filed  10-15-01.  2:36  pm! 

BHXMO  CODE  4710-46-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3747] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice:  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 


November  6.  7,  and  8,  m  Washinj^tfin 
DC.  Pursuant  to  section  lOld.i  of  the 
Federal  Advisor\'  Committee  Act  and  5 
U.S.C.  552blc!  Ill  and  !4|.  it  has  been 
determined  the  meeting  will  be  closed 
to  the  public  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  \w  discussed  The 
agenda  will  include  updated  committee 
reports,  a  world  threat  overview  and  a 
round  table  disc;ussion  that  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Ckivemment  and  private  sector  locations 
overseas 

For  more  infonnation  contact  Marsha 
Thurman,  Overseas  .Security  Advisory- 
Council,  Department  of  State, 
Washington.  DC.  20522-1003.  phone: 
202-663-0533 

Dated  Septpml^T  25,  2001. 
Prter  E.  Bergin. 

Director  of  the  Diplomatic  Security  Service, 
I '  S  Deportment  of  State. 
iFR  Ekx   01 -26119  Filed  10-16-01.8:45  am] 

BILLING  CODE  4710-24-l> 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

African  Growth  and  Opportunity  Act 
Implementation  Subcommittee  ot  the 
Trade  Policy  Staff  Committee; 
Extension  of  Deadline  for  the 
Submission  of  Public  Comments  on 
Annual  Review  of  Country  Eligibility 
for  Benefits  Under  the  African  Growth 
and  Opportunity  Act,  Title  I  of  the 
Trade  and  Development  Act  of  2000 

ACTION:  Extension  of  deadline  fn.'- 
submission  of  comments 

summary:  The  Afncan  Growth  and 
Opportunity  .^ct  Implementafinn 
Subcommittee  of  the  Trade  Polic)  blafl 
Committee  (the  "Subcommittee'  )  is 
extending  the  deadline  for  the 
submission  of  wntten  public  (  ommeiii.s 
for  the  annual  review  of  the  eligibility 
of  sub-Saharan  Afncan  countnes  to 
receive  the  benefits  of  the  Afncan 
Grovklh  and  Opportunity  .\l^.  (.^GO.^"! 
from  October  10,  2001,  to  November  6, 
2001. 

DATES:  The  deadline  for  comments  is 
November  6,  2001 
FOfl  FURTHER  INFORMATION  CONTACT: 
Office  of  .^fnc  an  Affairs.  Office  of  the 
United  Slates  Trade  Representative,  600 
17th  Street,  NW  .  Room  501, 
Washington  DC:  20308  Telephop.e  (202) 
395-9514. 
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SUPPLEMENTARY  INFORMATION:  On 
September  25.  2001,  the  Subcommittee 
published  in  the  Federal  Register  a 
request  for  written  public  comments  for 
the  annual  review  of  the  eligibility  of 
sub-Saharan  African  countries  to  receive 
the  benefits  of  the  AGOA  ("Comments 
Request").  See,  66  FR  49059.  According 
to  the  Comments  Request,  the  deadline 
for  the  submission  of  all  written 
comments  was  October  10,  2001.  The 
Subcommittee  is  hereby  extending  that 
deadline  until  not  later  than  November 
6.  2001.  Parties  should  refer  to  the 
Comments  Request  for  an  explanation  of 
the  AGOA,  the  benefits  eligibility 
requirements,  a  Ust  of  current 
beneficiary  and  non-beneficiary 
countries,  and  instructions  for  the 
submission  of  written  comments. 

Carmen  Suro-Bredie. 

Chair.  Tmde  Policy  Staff  Committee 

[FR  Doc.  01-26171  Filed  10-1&-01.  845  am) 

■LUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weelt  Ending  IMay  1 1 , 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
Bled  within  21  days  after  the  filing  of 
the  application. 
Docket  Number:  OST-2001-10757 
Date  Filed:  October  2.  2001 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC  COM?  0843  dated  3  August 

2001; 
Composite  Resolutions  rl-rl9; 
PTC  COMP  0852  dated  31  August 

2001 — technical  correction; 
Minutes— PTC  COMP  0870  dated  2 

October  2001; 
Intended  effective  date:  1  April  2002 
Docket  Number:  OST-2001-10776 
Date  Filed:  October  4,  2001. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  EUR  0402  dated  21  September 

2001; 
TC2  Within  Europe  Expedited 

Resolutions  rl-rll; 
PTC2  EUR  0403  dated  21  September 

2001; 
TC2  Within  Europe  Expedited 

Resolutions  rl2-r30; 
PTC:2  EUR  0404  dated  21  September 
2001; 


TC2  Within  Europe  Expedited 

Resolutions  r31-r34; 
PTC2  EUR  0405  dated  21  September 

2001; 
TC2  Within  Europe  Expedited 

Resolution  002t-r35; 
Minutes— PTC2  EUR  0406  dated  28 

September  2001; 
Table — None; 
Intended  effective  dates:  15  October,  1 

November.  15  November.  1 

December  2001. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

!FR  D<x:   01-26146  Filed  10-16-01;  8:45  am! 

BJLUNG  COM  4910-«2-(> 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 


Aviation  Proceedings 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  .^ir  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Subpart  Q] 
during  the  Week  Ending  October  5. 
2001.  The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  QJ  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.)  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
penod  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  m  appropnate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2001-10748. 

Date  Filed  October  1,  2001. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope  October  22, 2001. 

Description:  Application  of  Pacific 
.\irways.  Inc.  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  B.  requesting 
a  certificate  of  public  convenience  and 
necessity  authorizing  interstate 
scheduled  air  transportation. 

Docket  Number:  OST-2001-10792. 

Date  fi/ed  October  5.  2001. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  26,  2001. 

Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  49  U.S.C. 
41108,  and  41102  and  Subpart  B. 
requesting  issuance  of  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  the 


scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  a 
point  or  points  in  the  United  States  via 
intermediate  points  to  a  point  or  points 
*  in  Italy  and  beyond.  Northwest  also 
requests  that  the  Department  integrate 
this  certificate  authority  with  all  of 
Northwest's  existing  certificate  and 
exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  Department  policy. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-26147  Filed  10-16-01:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  January  16, 
2001  [66  FR  3645-3646). 
DATES:  Comments  must  be  submitted  on 
or  before  November  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Flanigan  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Safety  Performance  Standards  (NPS-20), 
202-366-4918.  400  Seventh  Street.  SW, 
Room  6240,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Compliance  Labeling  of 
Retroreflective  Materials  for  Heavy- 
Trailer  Conspicuity. 

OMB  Number:  2127-0569. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Federal  Motor  Vehicle 
Safety  Standard  No.  108  requires  that 
large  trailers  be  equipped  with  reflective 
markings.  The  material  used  must 
comply  with  certain  performance  and  be 
labeled  with  a  certification.  The 
permanent  marking  of  the  letters 
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"DOT-C2,  ADot-C3"  or  ADC)T-C4"  at 
least  3inin  high  at  regular  intervals  on 
retroreflective  sheeting  material. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden:  1. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utiUty;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  IXl. 
Herman  L.  Simins, 

Associate  Administrator  for  Administration. 
[FR  Doc.  01-26157  Filed  10-16-01;  8:45  am] 
HLUNOCODE  4t10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Dodwt  Number  NHTSA-01- 
10784] 

Reports,  Forms,  and  Record  keeping 
Reqqirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  informadon. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  fit)m  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 


DATES:  Conmients  must  be  received  on 
or  before  December  17,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
FL-401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Jack  Dates, 
NHTSA  400  Seventh  Street,  SW.,  room 
5238,  NSC-01,  Washington,  DC  20590. 
Mr.  Oates's  telephone  number  is  (202) 
366-2121.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
dociament  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
pubUc  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  at  5  CFR  1320.8(d),  an  agency 
must  ask  for  public  comment  on  the 
following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Uniform  Criteria  for  State 
Observational  Survevs  of  Seat  Belt  Use 


OMB  Control  \'umher:  212''-0597. 

Affected  Public  The  ,50  .Slates,  the 
District  of  Columbia  and  Puerto  Hico, 

Form  Number  N/A 

Abstract:  This  collection  would 
require  the  respondents,  which  are  the 
States,  the  District  of  Columbia,  and 
Puerto  Rico  to  provide  seat  belt  use 
sur\ey  information  to  Nf^TSA  before 
they  receive  grant  money  To  be  eligible 
for  funding,  the  surveys  must  be 
completed  by  the  end  of  the  calendar 
year  and  submitted  to  N'HTS.^  by  March 
1  of  the  following  calendar  year. 

Estimated  Annual  Burden:  17.942. 

Number  of  Respondents:  52. 

Adele  Derby. 

Associate  Administrator  for  State  and 
Community  Services 

|FR[>x   01-26071  Filed  10-1&-01;  8:45  am) 
BtLUNQ  CODE  4ri»-6»-f 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Numb»r  NHTSA-01- 
10783] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffn 
Safety  Administration  (MfTS.^), 
Department  of  Transfiortation 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  prt)cedures  estalilished 
by  the  Paperwork  Reduction  Avi  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  publu 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
coilec-tions 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  Dec;ember  1  7.  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numlMTs  i  ited  at  the 
begirming  of  this  notii,  e  and  \k' 
submitted  to  DcK;kel  .Management   Room 
PL^Ol.  400  Seventh  Street.  SW.. 
Washington.  DC;  20.'i90.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  rt^quired,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  5>ection  is  open  or.  weekdays 
from  10  am  to  .5  p  m 
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FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Marlene 
Markison,  NHTSA  400  Seventh  Street. 
SW.,  room  5238,  NSC-0 I.Washington, 
DC  20590.  Ms.  Markison's  telephone 
number  is  (202)  366-2121.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  0MB 
Control  Number. 

SUPPLEMENTARY  INF0RMATK3N:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  memiaers  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  at  5  CFR  1320.8(d),  an  agency 
must  ask  for  public  comment  on  the 
following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechJanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  23  CFR.  part  1345,  Occupant 
Protection  Incentive  Grant — Section 
405. 

OMB  Control  Number:  2127-0600 

Affected  Public:  The  50  States,  The 
Dis^ct  of  Columbia.  Puerto  Rico, 
American  Samoa.  Guam,  Northern 
Marianas  and  Virgin  Islands. 

Form  Number:  HS-217  Highway 
Safety  Program  Cost  Summary. 

Abstract:  An  occupant  protection 
incentive  grant  is  available  to  states  that 
can  demonstrate  compUance  with  at 


least  four  of  six  criteria.  Demonstration 
of  compliance  requires  submission  of 
copies  of  relevant  seat  belt  and  child 
passenger  protection  statutes,  plan  and/ 
or  reports  on  statewide  seatbelt 
enforcement  and  childseat  education 
programs  and  possibly  some  traffic 
court  records.  In  addition.  States  eligible 
to  receive  grant  funds  must  submit  a 
Program  Cost  Summary  (Form  217), 
allocating  section  405  funds  to  occupant 
protection  programs. 

Estimated  Annual  Burden:  1736. 

Number  of  Respondents:  56. 

Adele  Derby, 

Associate  Administrator  for  State  and 

Community  Services. 

IFR  Doc.  01-26076  Filed  10-16-01;  8:45  am) 

BILLMQ  CODE  4«10-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Infonnation 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  document  with  a  60-day 
comment  period  was  published  on  April 
23,  2001  [66  PR  20519-20520). 

DATES:  Conmients  must  be  submitted  on 
or  t)efore  November  16,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  P.L. 
Moore  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of  Safety 
Performance  Standards  (NPS-32),  202- 
366-5222.  400  Seventh  Street,  SW, 
Room  6240,  Washington,  DC  20590. 
SUPPt-EMENTARY  INFORMATION: 

National  Highway  TrafBc  Safety 
Administration 

Title:  49  CFR  part  575.104;  Uniform 
Tire  QuaUty  Grading  Standard. 

OMB  Number:  2127-0519. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 


Abstract:  Part  575  requires  tire 
manufacturers  and  tire  brand  owners  to 
submit  reports  to  NHTSA  regarding  the 
UTQGS  grades  of  all  passenger  car  tire 
lines  they  offer  for  sale  in  the  United 
States.  This  information  issued  by 
consumers  of  passenger  car  tires  to 
compare  tire  quality  in  making  their 
purchase  decisions.  The  information  is 
provided  in  several  different  ways  to 
insure  that  the  consiuner  can  readily  see 
and  understand  the  tire  grades:  (1)  The 
grades  are  molded  into  the  sidewall  of 
the  tire  so  that  they  can  reviewed  on 
both  the  new  and  old  tires  that  are  to  be 
replaced;  (2)  a  paper  label  is  affixed  to 
the  tread  face  of  the  new  tires  that 
provides  the  grades  of  that  particular 
tireline  along  with  an  explanation  of  the 
grading  system;  (3)  tire  manufacturers 
provide  dealers  with  brochures  for 
public  distribution  listing  the  grades  of 
all  tirelines  they  offer  for  sale;  (4) 
NHTSA  compiles  the  grading 
infonnation  of  all  manufacturer's 
tirelines  into  a  booklet  that  is  available 
to  the  public  both  in  printed  form  and 
on  the  website. 

Affected  Public:  All  passenger  car  tire 
manufacturers  and  brand  name  owners 
offering  passenger  car  tires  for  sale  in 
the  United  States. 

Estimated  Total  Annual  Burden: 
79,650. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725 — 17th 
Street,  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer,     t 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quahty.  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  September 
27,  2001. 

Hemiaii  L.  Simms, 

Associate  Administrator  for  Administration. 
[PR  Doc.  01-26155  Filed  10-16-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature.of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  dooiment  with  a  60-day 
commemt  .period  was  published  on 
Februaiy  28,  2001  [66  FR  12829-12830]. 
DATES;  Comments  must  be  submitted  on 
or  before  Nowember  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Culbreath  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Administration  (NAD-40), 
202-366-1566.  400  Seventh  Street,  SW., 
Room  6132,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Fatal  Accident  Reporting 
System  (FARS). 

0MB  Number  2127-0006. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Under  both  the  Highway 
Safety  Act  of  1966  and  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  has  the 
responsibihty  to  collect  accident  data 
that  support  the  establishment  and 
enforcement  of  motor  vehicle 
regulations  and  highway  safety 
programs.  These  regulations  and 
programs  are  developed  to  reduce  the 
severity  of  injury  and  the  property 
damage  associated  with  motor  vehicle 
accidents.  The  Fatal  Accident  Reporting 
System  (FARS)  is  a  major  system  that 
acquires  national  fatality  information 
directly  from  existing  State  files  and 
docvunents.  Since  FARS  is  an  on-going 
data  acquisition  system,  reviews  are 
conducted  yearly  to  determine  whether 
the  data  acquired  are  responsive  to  the 
total  user  population  needs.  The  total 
user  population  includes  Federal  and 
State  agencies  and  the  private  sector. 
Axmual  changes  in  the  forms  are  minor 
in  terms  of  operation  and  method  of 


data  acquisition,  and  do  not  affect  the 
reporting  burden  of  the  respondent 
(State  employees  utilize  existing  State 
accident  files).  The  changes  usually 
involve  clarification  adjustments  to  aid 
statisticians  in  conducting  more  precise 
analyses  and  to  remove  potential 
ambiguity  for  the  resf>ondents 

Affected  Public:  State,  Local,  or  Tnbal 
Government. 

Estimated  Annual  Burden:  79.550 
hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW..  Washington.  DC  20503. 
Attention  NHTSA  Desk  Officer 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
pubUcation. 

Issued  in  Washington,  DC,  on  September 
27,  2001. 
Hemiui  L.  Simma, 

Associate  Administrator  for  Administration 
[FR  Doc.  01-26156  Filed  10-16-01.  845  am] 

BtUMO  COM  4I10-M-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
■Requirements;  Agency  information 
Collection  Activity  Under  OMB  Review 

AOENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.),  this  notice 
armounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 


period  was  published  on  laniian  \h 
2001  166  FR  3643-36441 

DATES:  CommPHts  must  bf  submitted  on 
orbeforp  November  16,  2001 

FOR  FURTHER  INFORMATION  CONTACT: 

Chns  F'lanipan  at  the  Natmnai  Highway 
Traffic  Safet\  ,^dmlnlstra1lon.  Office  of 
Safety  Performance  Standards  (NTS-20). 
202-366-^923   400  .Seventh  SlreeUSW. 
Room  6240,  Washington,  DC  20590 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  SafetA* 
Administration 

Tjtie  49CFR  571125.  Warrung 
Devices 

OMB  Number  2127-0506 

Tvpe  of  Request  Extension  nf  a 
cuirentlv  approved  collection 

Abstmct  Manufacturers  of  warning 
triangles  must  label  each  device  to 
comply  with  Standard  No.  125.  This 
standard  estabhshes  requirements  for 
devices,  without  self-contained  energ\ 
sources.  Without  proper  deployment 
and  use.  the  effectiveness  of  the  devices 
may  be  greatly  diminished,  and  may 
lead  to  serious  injuries  due  to  rear  end 
colhsions  between  moving  traffic  and 
disabled  vehicles  The  warning  devices 
shall  be  permanently  and  legibly 
marked  and  also  provide  instructions 
for  its  erection  and  display 

Affected  Public  Business  of  olhe:  for 
profit  organizations 

Estimated  Total  Annual  Burden 

ADDRESSES:  Send  comments  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW  ,  Washington.  DC  20503 
Attention  NHTSA  Desk  Officer 

Comments  are  invited  on  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility,  the  acruracv  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  coUedion; 
ways  to  enhance  the  quality,  utility  and 
clanty  of  the  information  to  be 
collected,  and  ways  to  minimi7.e  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  nf 
automated  coUectinn  techniques. or 
other  forms  of  information  tec  hnology. 

.\  Comment  to  OMB  is  most  pffp(  tive 
if  OMB  receives  ii  within  30  days  of 
publication 

Issued  in  Washington,  DC. 
Herman  L  Sinuns, 

Associate  Administrator  for  Administration 
IFR  Doc  01-26158  Filed  l(>-lK-(n    h  4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-2001-8761  (Notice  No. 
01-10)] 

Notice  of  Information  Collection 
Approval 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT 
ACTION:  Notice  of  information  collection 
approval. 

SUMMARY:  This  notice  announces  0MB 
approval  of  information  collection 
requests  (ICRs)  for  0MB  No  2137-0022. 
"Testing,  Inspection  and  Marking 
Requirements  for  Cylinders"  0MB  No 
2137-0039,  "Hazardous  Materials 
Incident  Reports"  0MB  No.  2137-0542, 
"Flammable  Cryogenic  Liquids"  0MB 
No.  2137-0572,  "Testing  Requirements 
for  Non-Bulk  Packaging"  0MB  No. 
2137-0582,  "Container  Certification 
Statement"  0MB  No.  2137-0586, 
"Hazardous  Materials  Public  Sector 
Training  and  Planning  Grants"  0MB 
No.  2137-0591,  "Response  Plans  for 
Shipments  of  Oil"  and  0MB  No.  2137- 
0595.  "Cargo  Tank  Motor  Vehicles  in 
Liquefied  Compressed  Gas  Sen,'ice". 
DATES:  The  expiration  dates  for  these 
ICRs  are  September  30,  2004  and 
October  31,  2004. 

ADDRESSES:  Requests  for  a  copy  of  an 
information  collection  should  be 
directed  to  Deborah  Boothe,  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration,  Room  8102,  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001.  Telephone  (202)  366-8553. 
FOR  FURTHER  INFORMATION  COWTACT: 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102.  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 
SUPPLEMEWTARY  INFORMATION:  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  1320)  implementing 
provisions  of  the  Paf)erwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320. 8(s))  and  specify  that  no  person  is 
required  to  respond  to  an  information 
collection  unless  it  displays  a  valid 
0MB  control  number.  In  accordance 
vk'ith  the  Paperwork  Reduction  Act  of 
1995.  RSPA  has  received  0MB  approval 
for  the  following  ICRs. 

Title:  Testing,  Inspection  and  Marking 
Requirements  for  Cylinders. 


OMB  Control  Number:  2137-0022. 
Expiration  Date:  October  31,  2004. 

Title:  Hazardous  Materials  Incident 
Reports. 

OMB  Control  Number:  2137-0039. 

Expiration  Date:  October  31,  2004. 

Title:  Flammable  Crv'ogenic  Liquids. 

OMB  Control  Number:  2137-0542. 

Expiration  Date:  October  31,  2004. 

Title  Testing  Requirements  for  Non- 
buLk  Packaging. 

OMB  Control  Number:  2137-0572. 

Expiration  Date:  September  30.  2004. 

Title:  Container  Certification 
Statement. 

OMB  Control  Number:  2137-0582. 

Expiration  Date:  September  30.  2004. 

Title:  Hazardous  Materials  Public 
Sector  Training  and  Planning  Grants. 

OMB  Control  Number:  2137-0586. 

Expiration  Date:  September  30.  2004. 

Title:  Response  Plans  for  Shipments 
of  Oil 

OMB  Control  Number:  2137-0591. 

Expiration  Dofe  October  31.  2004. 

Title:  Cargo  Tank  Motor  Vehicles  in 
Liquefied  Compressed  Gas  Service. 

OMB  Control  Number:  2137-0595. 

Expiration  Date:  October  31.  2004. 

Issued  in  Washington.  DC  on  October  11, 
2001 

Edward  T.  Mazzullo, 

Director,  Office  of  Hazardous  Materials 
Standards. 

|FR  Doc  01-26148  Filed  10-16-01;  8:45  am) 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F  20984] 

Stagecoach  Holdings  PLC  and  Coach 
USA,  Inc.,  et  al. — Control — St.  Louis 
Executive  Coach,  Inc. 

AGENCY;  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

SUMMARY:  Stagecoach  Group  PLC 
(Stagecoach)  and  ils  subsidiary,  Coach 
USA,  Inc  (Coach),  noncarriers,  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  US.C.  14303  to 
acquire  control  of  St.  Louis  Executive 
Coach,  Inc  (St  Louis  Executive),  a 
motor  passenger  carrier  based  in  St. 
Louis.  MO  Persons  wishing  to  oppose 
this  application  must  follow  the  rules 
under  49  CFR  1182  5  and  1182.8.  The 
Board  has  tentatively  approved  the 
transaction,  and.  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 


DATES:  Comments  must  be  filed  by 
November  30.  2001.  Applicants  may  file 
a  reply  by  December  17,  2001.  If  no 
comments  are  filed  by  November  30, 
2001,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket.  No.  MC-F-20984  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicants'  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue.  NW., 
Washington,  DC  20036-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600  [TDD 
for  hearing  impaired:  1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Stagecoach  is  a  public  limited 
corporation  organized  under  the  laws  of 
Scotland.'  With  operations  in  several 
countries.  Stagecoach  is  one  of  the 
world's  largest  providers  of  passenger 
transportation  services.  It  had  total 
revenues  of  $2.7  billion  for  the  fiscal 
year  ending  April  30,  2001.  Coach  is  a 
Delaware  corporation  that  currently 
controls  over  90  motor  passenger 
carriers. 

Stagecoach  and  its  subsidiaries 
currently  control  Coach, ^  its  noncarrier 
regional  management  subsidiaries,  and 
the  motor  passenger  carriers  jointly 
controlled  by  Coach  and  the 
management  subsidiaries.'  In  previous 
Board  decisions.  Coach  management 
subsidiaries,  including  co-applicant 
Coach  USA  North  Central,  Inc.,  have 
obtained  authority  to  control  motor 
passenger  carriers  jointly  with  Coach.* 

Applicants  state  that  Coach  formed  St. 
Louis  Executive  as  a  Missouri 
corporation  in  August  2001.5  Before  St. 


1  Stagecoach  was  formerly  known  as  Stagecoach 
Holdings  PLC.  It  recently  changed  its  name  to 
Stagecoach  Group  PLC. 

2  Stagecoach  controls  Coach  through  various 
subsidiaries,  namely,  SCUSI  Limited  (formerly 
known  as  SUS  1  Limited);  SCOTO  Limited 
(formerly  known  as  SUS  2  Limited);  Stagecoach 
General  Partnership  and  SCH  US  Holdings  Corp 

'  See  Stagecoach  Holdings  PLC— Control — Coach 
USA,  Inc.,  et  al..  STB  Docket  No.  MC-F-20948  (STB 
served  July  22.  1999). 

♦  See  Coach  USA.  Inc.  and  Coach  USA  North 
Central.  Inc. — Control— Nine  Motor  Carriers  of 
Passengers,  STB  Docket  No.  MC-F-20931.  et  al 
(STB  served  July  14.  1999). 

'St.  Louis  Executive  recently  obtained  federally 
issued  operating  authority  from  the  Federal  Motor 
Carrier  Safety  Administration  in  Docket  No.  MC- 
414193.  authorizing  it  to  provide  charter  and 
special  services  between  points  in  the  United 
States.  St.  Louis  Executive  will  initially  operate 
approximately  6  buses  and  minivans  and  employ 
approximately  10  drivers.  It  intends  to  initiate 
carrier  operations  soon  and  to  date  has  no  revenues 
St.  Louis  Executive  will  provide  charter  and  tour 
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Louis  Executive  obtained  operating 
authority,  Coach  placed  the  stock  of  that 
entity  into  an  independent  voting  trust. ^ 
The  control  transaction  that  is  the 
subject  of  this  application  will  not 
involve  any  transfer  of  the  federal 
operating  authority  held  by  St.  Louis 
Executive.  St.  Louis  Executive  would 
also  be  jointly  controlled  by  Coach  USA 
North  Central,  Inc,  a  management 
company  wholly  owned  by  Coach. 

Applicants  have  submitted 
information,  as  required  by  49  CFR 
1182.2(a)(7),  to  demonstrate  that  the 
proposed  acquisition  of  control  is 
consistent  with  the  public  interest. 
Applicants  state  that  the  proposed 
acquisition  of  control  will  not  reduce 
competitive  options,  adversely  impact 
fixed  charges,  or  adversely  impact  the 
interests  of  the  employees  of  St.  Louis 
Executive.  They  assert  that  granting  the 
application  will  allow  St.  Louis 
Executive  to  take  advantage  of 
economies  of  scale  and  substantial 
benefits  offered  by  appHcants,  including 
interest  cost  savings  and  reduced 
operating  costs.  In  addition,  applicants 
have  submitted  all  of  the  other 
statements  and  certifications  required 
by  49  CFR  1182.2.  Additional 
information,  including  a  copy  of  the 
application,  may  be  obtained  from  the 
applicants'  representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

The  decision  will  not  significantly 
affect  either  the  quality  of  the  human 


services  in  the  St  Louis  area  and  between  that  area 
and  points  in  nearby  states. 

°  Applicants  submitted  a  copy  of  the  voting  trust 
agreement  with  their  application. 


enviroiunent  or  the  conservation  of 
energy  resources. 
It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated 

3.  This  decision  will  be  effective  on 
November  30,  2001,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
SW..  Room  8214.  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division.  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20530;  and  (3)  the  U.S.  Department 
of  Transportation,  Office  of  the  General 
Counsel.  400  7th  Street,  SW. 
Washington.  DC  20590. 

Decided:  October  10,  2001. 

By  the  Board.  Chairman  Morgan.  Vicp 
Chairman  Clybum.  and  Commissioner 
Burkes 

Vernon  A.  Williams, 
Secretary 
IFR  Doc.  01-25972  Fiied  10-16-01 ,  8  45  am! 

BILUNQ  CODE  4f1&-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasurv- 

ACTION:  Notice  and  request  for  comment. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperv*ork 
and  respondent  burden^invites  the 
general  pubhc  and  oth^  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  The  OCC  is 
soUciting  comment  concerning  its 
information  collection  titled.  "(MA)— 
Management  Official  Interlocks— 12 
CFR  26."  The  OCC  also  gives  notice  that 
it  has  sent  the  information  collection  to 
0MB  for  review  and  approval. 
DATES:  You  should  submit  your 
comments  to  the  OCC  and  the  0MB 
Desk  Officer  by  November  16.  2001 
ADDRESSES:  You  should  direct  vour 
comments  to; 

Communications  Division.  Office  of 
the  Comptroller  of  the  Currencv  Publu 


Information  Room.  Mailstop  1-5. 
Attention    1  5.57-()l96,  250  E  Street, 
SW.,  Washington,  IX:  20219.  In 
addition,  comments  may  be  sent  by  fax 
to  1202)  874-4448,  or  by  electronic  mail 
to  regs.comments^occ. treas.gov.  You 
can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public 
Information  Room.  250  E  Street,  SW., 
Washington.  DC  20219  You  can  make 
an  appointment  to  inspect  the 
comments  hv  calling  (202)  874-5043. 

Alexander  T  Hunt.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  320R.  Washington,  DC  20503. 
FOR  FURTHER  l^4F0RMAT10N  CO^^rACT:  You 
can  request  additional  infonmation  or  a 
copy  of  the  collection  from  Jessie 
Dunawav.  OCC  Clearance  Officer,  or 
Camille  Dixon,  (202)  874-5090. 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219 
SUPPLEMENTARY  INFORMATION:  The  OCC 
IS  proposing  to  pxtend  OMH  approval  of 
the  following  information  collection: 
Title.  (.MA)— Management  Official 
Interlocks— 12  CFR  part  26, 
0.\f S  Number  1 5 5 7-0 1 96 , 
Description  The  OCC  is  requesting 
comment  on  its  proposed  extension, 
without  change,  of  the  information 
collection  titled,  "(M.^}-Management 
Official  Interlocks— 12  CFR  part  26  " 

Under  the  Interlocks  Act.  tvko 
competing  depository'  institutions 
generally  m-ay  not  share  management 
officials  However,  the  OCC  has  legal 
authority  to  implement  exemptions  to 
this  general  prohibition  This 
information  collection  is  needed  to 
prevent  any  management  official 
interlock  lliat  would  result  in  a 
monopoly  or  substantial  lessening  of 
competition,  and  to  foster  competition 
between  unaffiliated  institutions.  The 
OCC  uses  the  information  to  ensure  that 
a  proposed  management  interlock  is 
permitted  under  statute,  is  eligible  for 
an  exemption,  and  does  not  have  an 
anticompetitive  effect  The  (X'C  also 
uses  the  information  to  determine 
whether  it  can  share  a  management 
official  with  a  competing  depository 
institution 

T\'pe  of  Bevipy^  Extension  of  OMB 
approval 

Affected  Public:  Busmesses  or  other 
for-profit  (national  banks). 
Estimated  Number  of  Respondents:  7. 
Estimated  Total  Annual  Responses:  7. 
Erequency  of  Response:  On  occasion. 
Estimated  Time  per  Respondent:  3.66 
hours 

Estimated  Total  Annual  Burden:  29 
hours. 


An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  the  information 
collection  displays  a  currently  valid 
0MB  control  number. 

Dated.  October  11.  2001 
Mark  J.  Tenhundfeld, 

Assistant  Duvctor.  Legishtivp  md  Pesi'l'it'-r 
Activities  Division 

[FR  Doc   01-26026  Filed  10-16-01,  S  45  a.T. 
BItUNG  COO€  4B10_»_P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C. 
2401,  will  be  held  VVednesdav. 
November  7,  and  Thursday,  November 
8,  2001,  from  8;30  a.m.  until  4:30  p  m 
in  Room  230  at  the  Department  of 
Veterans  Affairs  Central  Office.  810 
Vermont  Avenue,  .NW.  Washington.  DC 
20420.  This  will  be  the  Committee's  first 
meeting  of  Fiscal  Year  2002. 


The  purpose  of  the  Committee 
meeting  is  to  review  the  administration 
of  V,\'s  cemeteries  and  burial  benefits 
proi^ram  On  VVednesdav,  November  7, 
(Committee  members  will  be  briefed  on 
National  Cemetery  Administration 
(NCA)  issues,  including  the  budget, 
issues  related  to  the  provision  of 
headstones  and  markers,  NCA's  history- 
program,  and  legislation,  including  The 
Veterans  Millennium  Health  Care  and 
Benefits  Act  of  1999. 

On  Thursday,  November  8,  members 
of  the  Committee  will  be  informed  about 
new  cemetery  construction,  the  State 
Cemetery  Grants  Program  and  issues 
related  to  the  administration  and 
maintenance  of  national  cemeteries. 
Representatives  from  Arlington  National 
Ometery,  the  American  Battle 
Monuments  Commission  and  the 
National  Park  Service  will  provide 
:ipdates  on  issues  related  to  their 
cemeteries. 

The  meetmt^  will  be  open  to  the 
public   huiiviiiudls  wishing  to  attend 
'he  meeting  should  (.ontact  Mrs  Paige 
Lowther,  Designated  Federal  Official, 
National  Cemetery  Administration, 
iphone  (202)  273-5157]  no  latter  than 
12  noon  (ET),  October  30,  2001 

Any  interested  person  mav  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 


appear  before  the  Committee  should 
indicate  this  in  a  letter  to  Mrs.  Paige 
Lowther,  Designated  Federal  Official, 
National  Cemetery  Administration  (40), 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  In  any  such  letters,  the 
writers  must  fully  identify  themselves 
and  state  the  organization,  association 
or  person(s)  they  represent.  In  addition, 
to  the  extent  practicable,  letters  should 
indicate  the  subject  matter  to  be 
discussed.  Oral  presentations  should  be 
limited  to  10  minutes  in  duration. 
Individuals  wishing  to  file  written 
statements  to  be  submitted  to  the 
Committee  must  also  mail  or  deliver 
them  to  Mrs.  Lowther. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reach  Mrs.  Lowther 
by  12  noon  (ET).  October  30,  2001.  Oral 
statements  will  be  heard  between  10:00 
a.m.  and  10:30  a.m.  (ET),  November  7, 
2001,  at  the  Department  of  Veterans 
Affairs  Central  Office.  810  Vermont 
Avenue,  NW,  Washington.  DC  20420. 

Dated:  October  5.  2001 
By  Direction  of  the  Secretarv': 
Nora  E.  Egan, 

Committee  K'fnna^ement  Officer 

[FR  Doc.  01-26058  Filed  10-16-01.  8  4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  FAA-2001 -10770;  SFAR  92-1] 

RIN2120-AH52 

Flightcrew  Compartment  Access  and 
Door  Designs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  supersedes  SF.AR 
92  which  was  published  October  9. 
2001,  by  allowing  certain  air  earners  to 
quickly  modify  the  flightcrew 
compartment  door  to  delay  or  deter 
unauthorized  entry  to  the  flightcrew 
compartment.  This  action  temporarily 
authorizes  variances  from  existing 
design  standards  for  the  doors  and 
allows  for  approval  for  return  to  service 
of  modified  airplanes  without  prior 
approved  data  if  the  modification 
constitutes  a  major  alteration.  This 
action  prohibits  the  possession  of 
flightdeck  compartment  door  keys  by 
other  than  the  flightcrew  during  flight. 
This  action  is  being  taken  in  the  wake 
of  the  September  11,  2001,  terrorist 
attacks  against  four  U.S.  commercial 
airplanes. 

DATES:  This  action  is  effective  October 
17,  2001  and  shall  remain  in  effect  until 
April  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Smith,  Technical  Programs 
Branch,  Aircraft  Certification  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW  , 
Washington,  DC  20591;  telephone:  (202) 
267-7242;  e-mail  address:  9-aiya-a\T- 
design@faa  gov 

SUPPLEMEMTARY  INFORMATION: 
Availability  of  This  Action 

You  can  get  an  electronic  copy  of  this 
document  from  the  Internet  by  taking 
the  following  steps; 

Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  {http://dms.dot.gov/ 
search]. 

On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  document.  Click 
on  "search." 

On  the  next  page,  which  contains  the 
docket  summary  information,  click  on 
the  item  you  want  to  see. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  /iffp  //www  fao  gov/avr/ 


arm/nprm/nprw  htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
^^^w^v.access.gpo.gnv/su  docs/aces/ 
acesl40.html. 

You  can  also  get  a  (opy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number  or  notice  number  of 
this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1^06  requires  the  FAA  to  comply  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at 
http:ww-w.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  September  11.  2001.  hijacking 
events  have  demonstrated  that  some 
persons  are  willing  to  hijack  airplanes 
and  use  them  as  weapons  against  the 
citizens  of  the  United  States.  This  is  a 
safety  and  security  threat  that  was  not 
anticipated  and,  therefore,  not 
considered  in  the  design  of  transport 
airplanes.  The  recent  hijackings  make  it 
clear  that  there  is  a  critical  need  to 
im.prove  the  security  of  the  flightcrew 
compartment.  These  improvements 
should  deter  terrorist  activities  and,  if 
they  are  attempted,  delay  or  deny  access 
to  the  cockpit 

Flightcrew  Compartment  Door  Designs 

Flightcrew  compartment  doors  on 
transport  category  airplanes  have  been 
designed  principally  to  ensure  privacy, 
so  pilots  could  focus  their  entire 
attention  to  their  normal  and  emergency 
flight  duties  The  doors  have  not  been 
designed  to  provide  an  impenetrable 
barrier  between  the  cabin  and  the 
flightcrew  compartment.  Doors  have  not 
been  required  to  meet  any  significant 
security  threat,  such  as  small  arms  fire 
or  shrapnel,  or  the  exercise  of  brute 
force  to  enter  the  flightcrew 
compartment. 

Besides  affording  an  uninterrupted 
work  environment  for  the  flightcrew, 
fiightcrew  compartment  doors  often 
must  meet  other  important  safety 
standards.  Should  there  be  a  sudden 
decompression  of  the  airplane,  separate 


compartments  within  the  airplane,  like 
the  cabin  and  the  crew  compartment, 
must  be  designed  so  that  the  pressure 
differential  that  is  created  does  not 
compromise  the  basic  airplane 
structure.  Certification  standards  require 
that  airplane  designs  provide  a  method 
to  compensate  for  decompression  in  a 
manner  that  avoids  significant  damage 
to  the  airplane.  In  many  cases, 
flightcrew  compartment  doors  provide 
the  pressure  compensation,  by  being 
vented  or  swinging  open  to  equalize  the 
pressure  between  the  cabin  and  the 
flightcrew  compartment. 

In  addition,  design  standards  require 
that  the  fiightcrew  have  a  path  to  exit 
the  fiightcrew  compartment  in  an 
emergency,  if  the  cockpit  window  exits 
are  not  usable.  Flightcrew  compartment 
doors  have  been  designed  to  provide 
this  escape  path.  But  this  escape  feature 
may  also  enable  easier  unauthorized 
entry  into  the  fiightcrew  compartment 
from  the  cabin. 

Operating  regulations,  in  particular 
§  121.379(b)  in  the  case  of  a  major 
alteration,  require  the  work  to  be  done 
in  accordance  with  technical  data 
approved  by  the  Administrator. 
Operating  regulations  for  airlines  also 
require  that  each  crewmember  have  a 
key  readily  available  to  open  doors 
between  passengers  and  an  emergency 
exit.  Some  airlines  issue  fiightcrew 
compartment  door  keys  to  all  their 
crewmembers.  This  allows  flight 
attendants  to  enter  the  flightcrew 
compartment  and  assist  the  flightcrew 
in  an  emergency,  such  as  incapacitation 
of  a  flight  crewmember.  But  it  also  offers 
an  opportunity  for  an  individual  to 
overpower  or  coerce  a  flight  attendant, 
take  away  the  key,  and  enter  the 
flightcrew  compartment. 

Rapid  Response  Team 

To  evaluate  what  could  be  done  to 
improve  flightcrew  compartment 
security,  the  Secretary  of  Transportation 
formed  a  Rapid  Response  Team  for 
Aircraft  Security.  The  Team  included 
representatives  of  airplane  designers, 
airhne  operators,  airline  pilots,  and 
flight  attendants.  There  was  a  clear 
consensus  from  this  group,  and 
agreement  by  the  FAA,  that  immediate 
actions  must  be  taken  to  strengthen  the 
flightcrew  compartment  door.  The 
short-term  options,  though,  in  one  way 
or  another  could  conflict  with 
regulatory  design  requirements  such  as 
those  discussed  above. 

The  Rapid  Response  Team  addressed 
the  design  issues  and  found  the  relative 
safety  risks  to  be  small  in  view  of  the 
emergent  security  risk  of  unauthorized 
flightcrew  compartment  entry.  The  FAA 
agrees  with  this  conclusion.  'The  Rapid 


Federal  Register / Vol.  66,  No.  201  / Wednesday,  October  17.  2001 /Rules  and  Regulations        52835 


Response  Team  report  also  concluded, 
and  the  FAA  agrees,  that  all  existing 
design  requirements  should  continue  to 
be  applied  in  the  long  term.  Therefore, 
this  SFAR  aUows  a  temporary  period 
during  whicJf  non-compliance  with 
design  requirements  will  be  allowed 
when  improvements  to  flightcrew 
compartment  security  are  made.  This 
relief  is  limited  to  18  months,  at  which 
time  the  modified  airplane  must  be 
brought  back  into  full  compliance  with 
all  design  requirements.  Airlines  will 
submit  reports  within  180  days  of  the 
publication  of  the  SFAR  on  how  they 
will  achieve  this  compliance. 

This  SFAR  will  provide  airlines  with 
maximum  flexibility  to  incorporate  door 
modifications  rapidly.  In  addition  to 
waiving  specific  airworthiness 
regulations,  the  FAA  is  waiving 
procedural  requirements  applicable  to 
major  alterations  (§  121.379(b)).  In 
addition  to  the  information  obtained 
from  the  Rapid  Response  Team,  the 
FAA  has  received  technical  information 
from  airline  operators  and 
manufacturers  regarding  what 
modifications  are  possible  and  how 
quickly  they  can  be  incorporated.  The 
technical  data  reviewed  by  the  FAA 
reflect  good  design  practices,  and  the 
FAA  is  confident  that  installations  can 
be  made  without  unduly  compromising 
safety. 

Given  the  urgency  of  the  need  to  take 
action  to  reinforce  the  fiightcrew 
compartment  doors,  the  FAA  finds  that 
it  is  in  the  public  interest  to  forgo  the 
requirement  that  major  alterations  to 
accomplish  this  task  have  data 
previously  approved  by  the 
Administrator.  This  portion  of  the  SFAR 
is  limited  to  6  months.  Major  alterations 
performed  after  that  date  must  be  in 
accordance  with  approved  data,  and 
whatever  the  airline  installs  in  the  short 
term  must  ultimately  be  brought  into 
full  regulatory  compliance  for 
emergency  egress  and  venting. 

The  SFAR  requires  reports  to  the  FAA 
at  90  days  and  180  days  after  the 
pubhcation  date  of  the  SFAR,  so  the 
modifications  can  be  monitored  and 
corrective  action  taken  if  necessary'. 
Because  of  the  risk  posed  by  having 
other  than  flightcrew  members  onboard 
the  aircraft  as  allowed  in  §  121.583, 
FedEx  on  October  10,  2001,  petitioned 
the  FAA  to  take  actions  necessary  to 
allow  it  to  install  additional  door 
security  measures  in  accordance  with 
the  provisions  of  SFAR  92  (66  FR  51546, 
October  9,  2001).  The  FAA  has 
determined  that  the  modifications 
requested  by  FedEx  would  apply  to 
similarly  situated  cargo  airplane 
operators  and  that  the  threat  is  similar 
to  that  of  passenger  airplanes. 


The  SFAR  Provisions 

The  revised  SFAR  allows  all  air 
carriers  under  part  121  to  install 
flightcrew  compartment  door 
improvements  and  to  prohibit 
possession  of  fiightcrewcompartment 
keys  by  persons  other  than  flight 
crewmembers  during  flight.  It  is  very 
broad,  to  allow  maximum  short-terni 
flexibility  in  crafting  enhanced  door 
security  measures.  It  allows  the  doors  to 
be  modified  and  airplanes  to  t)e 
operated  with  modified  doors. 

The  FAA  has  estabUshed  an  18-month 
duration  for  the  portions  of  the  SFAR 
concerning  airworthiness  requirements 
We  expect  this  will  give  the  industr. 
sufficient  time  to  design  and  install 
more  permanent  changes  to  door 
seciuity  and  establish  procedures  for 
flightcrew  compartment  door  access  that 
meet  regulatory  requirements  for  egress 
and  venting. 

The  SFAR  requires  operators  to 
submit  a  report  to  the  FAA  within  90 
days  that  details  the  specific 
modifications  they  have  made  to  the 
fiightcrew  compartment  door.  This  wili 
allow  the  FAA  to  monitor  what  has  been 
installed  and  take  action  if  the 
installation  creates  an  unacceptable 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SFAR  requires  a  report  within  180  days 
of  the  publication  date  of  the  SFAR  that 
describes  how  the  operator  will  meet 
regulatory  compliance  for  egress  and 
venting. 

We  also  expect  that  airframe 
manufacturers  and  modifiers  will 
produce  service  information  to  assist 
operators  in  developing  modifications  to 
improve  intrusion  resistance  to  the 
fiightcrew  compartment.  While  ser\'ice 
documents  would  not  require  separate 
approval  under  this  SFAR,  such 
modifications  may  also  be  installed  m 
production  airplanes.  The  modification 
authority  granted  by  this  SFAR  also 
applies  to  manufacturers  and  other 
persons  applying  for  airworthiness 
certificates  to  enable  deliver,'  of 
airplanes  to  the  operators. 

In  addition,  we  understand  that  some 
operators  may  rely  on  suppliers  to 
produce  parts  to  support  these 
modifications  to  the  flightcrew  doors 
Under  normal  circumstances,  such  parts 
producers  would  be  subject  to  the 
requirement  to  obtain  parts 
manufacturer  approvals  in  aecordanc  e 
with  14  CFR  21.303.  However,  to 
facilitate  reinforcement  of  these  doors, 
the  SFAR  includes  a  provision 
overriding  the  requirement  for  parts 
production  approval  in  support  of  these 
activities. 


Should  any  of  the  changes  to  the  door 
constitute  a  ma)or  alteration,  this  SFAR 
temporarily  relieves  the  operator  of 
having  to  obtain  prior  approval  of  the 
data  This  part  of  the  SFAR  terminates 
180  days  after  the  publication  date  of 
the  SFAR.  .^s  soon  as  the  design  data  is 
submitted  (no  later  than  90  days  from 
the  publication  date  of  the  SFAR),  the 
F.^.^  will  work  with  the  operators  to 
identify  a  mutually  acceptable  process 
and  time  to  get  the  data  approved  In  the 
meantime,  the  airworthiness  certificates 
on  airplanes  that  have  been  modified 
will  remain  valid  In  making  returns  to 
ser.  ice  of  airplanes  modified  under  this 
SFAR,  documents  i.an  reflect 
compliance  with  regulatory 
requirements  by  citing  the  SF.^R 

In  addition  to  the  above  changes  to 
harden  the  flightcrew  compartment 
doors  against  intruders,  the  F.'^.^K  also 
believes  it  is  prudent  to  eiiniinate  the 
ability  of  intruders  to  gain  access  by 
obtaining  a  flight  attendant's  key.  For 
that  reason,  this  SFAR  temporarily 
changes  the  requirement  in  §  121.313(g) 
by  stating  that  only  flight  crewmembers, 
and  not  cabin  crewmembers,  will  have 
flight  crew  compartment  keys  during 
flight.  This  should  lessen  the 
opportunity  for  gaining  unauthorized 
access  and  reduce  the  likelihood  of 
attacks  on  flight  attendants  to  obtain  the 
key.  The  limitations  on  kevs  do  not 
apply  to  cargo  operators  l)ecause  fiight 
attendants  are  onlv  required  on 
passenger  airplanes.  Note  that  this 
change  to  121, 313(g)  will  expire  with 
this  SFAR  Further  rulemaking  will  be 
necessary  to  address  this  subject  after 
expiration, 

lustification  for  Immediate  -Adoption 

Because  the  (  m.uiiislaiices  described 
herein  warrant  immediate  action  by  the 
F.\A.  the  .administrator  finds  that 
notice  and  public  comment  under  5 
I'  S  C  553(bl  are  impracticable  and 
(  ontrarv  to  the  public  interest.  Further, 
the  .administrator  finds  that  good  cause 
exists  under  5  U.S.C  553(d)  for  making 
this  rule  effective  immediately  upon 
publication  This  action  is  necessary  to 
pre\'ent  a  possible  imminent  hazard  to 
airplanes  and  to  protect  persons  and 
property  within  the  United  States. 

International  (x)mpatibihty 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
complv  with  International  Civil 
.Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 
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Paperwork  Reduction  Act 

This  emergency  final  SFAR  contains 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  In  accordance  with 
section  3507(j)(l)(B)  of  that  statute,  the 
FAA  is  requesting  the  Office  of 
Management  and  Budget  to  grant  an 
immediate  emergency  clearance  on  the 
paperwork  package  that  it  is  submitting. 
As  protection  provided  by  the 
Paperwork  Reduction  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Therefore,  notification  will  be 
made  to  the  public  when  a  clearance  is 
received.  Following  is  a  summary  of  the 
information  collection  activity. 

Title:  Flightcrew  Compartment  Access 
and  Door  Designs. 

Summary/Need:  The  SFAR  requires 
operators  to  submit  a  report  to  the  FAA 
witliin  90  days  that  details  the  specific 
modifications.  This  will  allow  the  FAA 
to  monitor  what  has  been  installed  and 
take  action  if  the  installation  creates  an 
unwarranted  safety  risk.  Further,  to 
monitor  progress  toward  the  goal  of  full 
compliance,  the  SFAR  requires  a  report 
within  180  days  of  the  SF.AR  that 
describes  how  the  operator  will  come 
into  full  regulatory  compliance. 

Respondents:  The  respondents  are  an 
estimated  135  airplane  operators 
covered  under  14  CFR  part  121. 

Burden:  The  burden  associated  with 
this  SFAR  has  not  been  determined 
prior  to  this  publication,  but  will  be 
submitted  to  0MB  with  the  request  for 
clearance. 


Regulatory  Analjrses 


I 


This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
under  Paragraph  llg  of  the  Department 
of  Transportation  (DOT)  Regulatory 
Policies  and  Procedures.  In  addition,  it 
is  a  significant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT's 
poUcies  and  procedures.  No  regulatory 
analysis  or  evaluation  accompanies  the 
rule.  At  this  time,  the  FAA  is  not  able 
to  assess  whether  this  rule  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980, 
as  amended.  However,  we  will  be 
conducting  a  regulatory  analysis  of  the 
cost  and  benefits  of  this  rulemaking, 
including  any  impact  on  small  entities, 
at  a  later  date. 


Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  SFAR 
under  the  principles  and  criteria  of 
E.xecutive  Order  13132,  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  PubHc  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  SFAR  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  U  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  use.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  this  SFAR 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights. 
Reporting  ahd  recordkeeping 
requirements.  Safety,  Transportation, 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  .Aviation  .Administration 
amends  14  CFR  part  121  as  follows: 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153,  40113, 
40119,  41706,  44101.  44701-44702,  44705, 
44709-44711,  44713.  44716-44717,  44722. 
44901,  44903-44904,  44912,  46105. 

SFAR  No.  92    [Removed] 

2.  Remove  Special  Federal  Aviation 
Regulation  (SFAR)  No.  92. 

3.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  No.  92-1  to  read  as 
follows: 

SPECIAL  FEDERAL  AVIATION 
REGULATION  NO.  92-1— 
FUGHTCREW  COMPARTMENT 
ACCESS  AND  DOOR  DESIGNS 

1 .  Applicability.  This  Special  Federal 
Aviation  Regulation  (SFAR)  applies  to 
all  operators  that  hold  an  air  carrier 
certificate  or  operating  certificate  issued 
under  14  CFR  part  119  and  that  conduct 
operations  under  part  121,  except 
paragraph  4  of  this  SFAR  does  not  apply 
to  cargo  operations.  It  applies  to  the 
operators  specified  in  this  SFAR  that 
modify  airplanes  to  improve  the 
flightcrew  compsirtment  door 
installations  to  restrict  the  unwanted 
entry  of  persons  into  the  flightcrew 
compartment.  This  SFAR  also  applies  to 
production  certificate  holders  and 
applicants  for  airworthiness  certificates 
for  airplanes  to  be  operated  by  operators 
specified  in  this  SFAR,  and  producers  of 
parts  to  be  used  in  such  modifications. 

2.  Regulatory  Relief.  Contrary 
provisions  of  part  21,  and 

§§  121.153(a)(2)  and  121.379(b), 
notwithstanding: 

(a)  An  operator  may  operate  airplanes 
modified  to  improve  the  flightcrew 
compartment  door  installations  to 
restrict  the  unauthorized  entry  of 
persons  into  the  flightcrew 
compartment  without  regard  to  the 
applicable  airworthiness  requirements 
and  may  modify  those  airplanes  for  that 
purpose,  using  technical  data  not 
previously  approved  by  the 
Administrator,  subject  to  the  following 
conditions: 

(i)  Within  90  days  after  publication  of 
this  SFAR,  submit  to  the  Director, 
Aircraft  Certification  Service,  a  detailed 
description  of  the  changes  to  the 
airplane  that  have  been  accomplished  to 
enhance  the  intrusion  resistance  of  the 
flightcrew  compartment  including 
identification  of  what  major  alterations 
have  been  done  without  previously 
approved  data. 

(ii)  Within  180  days  after  publication 
of  this  SFAR,  submit  to  the  Director, 
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Aircraft  Certification  Service,  a  schedule 
for  accomplishment  of  the  changes 
necessary  to  restore  compliance  with  all 
applicable  airworthiness  requirements, 
as  well  as  a  listing  of  the  regulations  not 
currently  complied  with.  The  schedule 
may  not  extend  bevond  the  termination 
date  of  this  SFAR." 

(iii)  If,  upon  reviewing  the  data 
submitted  in  paragraph  2(a)(i]  of  this 
SFAR,  the  Administrator  determines 
that  a  door  modification  presents  an 
unacceptable  safety  risk,  the  FAA  may 
issue  an  order  requiring  changes  to  such 
modifications. 

(b)  An  applicant  for  an  airworthiness 
certificate  may  obtain  such  a  certificate 
for  modified  airplanes  to  be  operated  by 
operators  described  in  this  SFAR. 

(c)  A  holder  of  a  production  certificate 
may  submit  for  airworthiness 
certification  or  approval,  modified 


airplanes  to  be  operated  by  operators 
described  in  this  SFAR. 

(d)  A  person  may  produce  parts  for 
installation  on  airplanes  in  connection 
with  modifications  described  m  this 
SFAR.  without  FAA  parts  manufactiinT 
approval  (PMA). 

3.  Return  to  Service  Documentaticn 
Where  operators  have  modified 
airplanes  as  authorized  in  this  SF.^R 
the  affected  airplane  must  be  returned  to 
service  with  a  note  that  it  was  done 
under  the  provisions  of  this  SFAR. 

4.  Provision  for  Flightdeck  Door 
Compartment  Key  Contrary  to 
provisions  of  §  121.313(g),  the  following 
provision  applies:  A  key  for  each  door 
that  separates  a  passenger  compartment 
from  an  emergency  exit  identified  to 
passengers  in  the  briefing  required  bv 

§  121.571(a)(l)(ii).  The  key  required  for 
access  to  the  emergency  exit  must  be 


readiU'  avaiiatile  tor  cii  t\  i  rt^w  rin-mber. 
No  kev  to  the  fiii^Mf  rcw  compartment 
shall  be  avai!;i't)jH  lo  dn>  cTewnnember 
during  fiii^ht   >'\!,ept  for  flight 
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"s    Tfm!:fu.it!.'-:   \\'.' I.  respect  to  the 

abihtv  to  api.ToM"  ,i,rp;.!iies  for  return  to 
service  without  d.ita  [ireviuuslv 
approved  tiv  ttip  .*Ld;n,ii.str:ti(ir  m  the 
case  of  iTiaior  alterafions,  !.•':,'.  ^i-AR 
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Executive  Order  13230  of  October  12,  2001 

President's  Advisory  Commission  on  Educational   Excellence 
for  Hispanic  Americans 


,.,,j 


< 


ar";;1    'he 
s  capac  it\   t(i  ;iri)\  .<;»'  t,,i!n- 


By  the  authority  vested   in   me   as   President    h\    the   (/iP.^'i'utuir. 

laws  of  the  United  States  of  America,  and  in  order  to  inixaiAv 

ment  of  human  potential,  strengthen  the  Nation 

quality   education,   and   increase   opportunities    for   Hispaim     AniHrH  ,i:>    -i 

participate  in   and  benefit  from   Federal   education   programs,   it    ,s   iit-rc;-) 

ordered  as  follows: 

Section  1,  There  is  established,  in  the  Department  of  Kdin.iiivin    ttic  Presi- 
dent's Advisory  Commission  on  Educational  Excellent  c  for  HiNpanu   Ariifn 
cans   (Commission).   The  Commission   shall   consi.st   (jf   not    more   tnai.    J'i 
members.  Twenty-one  of  the  members  shall  be  appointed  b\  the  Presidrnt 
Those  members  shall  be  representatives  of  educational,   bu.MiiHss     pmfrs- 
sional.  and  community  organizations  who  are  committed  to  imp.rovina  t';::i 
cational  attainment  within  the  Hispanic  community,  as  well  as  other  ppr^uus 
deemed   appropriate  by  the   President.    The   President    shall    designatf   two 
of  the  appointed  members  to  serve  as  Co-Chairs  of  the  Commission    The 
other  four  members  of  the  Commission  shall  be  ex  officio  members,  one 
each  from  the  Department  of  Education,  the  Department   of   Housing  anii 
Urban  Development,  the  Department  of  the  Treasure  and  the  Small  Husmt'ss 
Administration.  The  ex  officio  members  shall  be  the  respective  .Secn^tanes 
of  those  agencies  and  the  Administrator  of  the  Small  Business  Adniuiistra- 
tion,  or  their  designees. 

Sec.  2.  The  Commission  shall  provide  advice  to  the  Secretap*  of  Kdutation 
("Secretary")  and  shall  issue  reports  to  the  President,  as  described  .n  section 
7  below,  concerning: 

(a)  the  progress  of  Hispanic  Americans  in  closing  the  ai  ademii  ai  hieverncnt 
gap  and  attaining  the  goals  established  bv  the  President  s  No  Chilo  1  eft 
Behind"  educational  blueprint; 

(b)  the  development,  monitoring-,  and  coordination  of  Federal  pffiirts  to 
promote  high-quality  education  for  Hispanic  Americans: 

(c)  ways  to  increase  parental.  State  and  local,  private  sector  and  community 
involvement  in  improving  education;  and 


education   initiatives 


an 


..ffi;c 

.S})ai;lC 

d     SUp- 


(d)  ways  to  maximize  the  effectiveness  of  Federa 
within  the  Hispanic  community. 

Sec.  3.  There  is  established,  in  the  Department  of  Education 
called  the  White  House  Initiative  on  Educational  Excellence  in: 
Americans  (Initiative).  The  Initiative  shall  be  located  at,  staffed. 
ported  by  the  Department  of  Education,  and  headed  by  a  Director,  wno 
shall  be  a  senior  level  executive  branch  official  who  reports  to  the  Sec  rt':ar\. 
The  Initiative  shall  provide  the  necessary  staff,  resources,  and  assistam  e 
to  the  Commission  and  shall  assist  and  advise  the  Secretarv  m  carrvmg 
out  his  responsibilities  under  this  order.  The  staff  of  the  Initiative  shall 
gather  and  disseminate  information  relating  to  the  educational  at  hievement 
gap  of  Hispanic  Americans,  using  a  variety  of  means,  including  conducting 
surveys,  conferences,  field  hearings,  and  meetings,  and  other  appropriate 
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vehicles  designed  to  encourage  the  participation  of  organizations  and  individ- 
uals interested  in  such  issues,  including  parents,  community  leaders,  acad- 
emicians, business  leaders,  teachers,  employers,  employees  and  public  offi- 
cials at  the  local.  State,  and  Federal  levels.  To  the  extent  permitted  by 
law,  e.xecutive  branch  departments  and  agencies  shall  cooperate  in  providing 
resources,  including  personnel  detailed  to  the  Initiative,  to  meet  the  objectives 
of  this  order.  The  Initiative  shall  include  both  career  civil  service  and 
appointed  staff  with  expertise  in  the  area  of  education. 

Sec.  4.  Executive  branch  departments  and  agencies,  to  the  extent  permitted 
bv  law  and  practicable,  shall  provide  any  appropriate  information  requested 
bv  the  Commission  or  the  staff  of  the  Initiative,  including  data  relating 
to  the  eligibility  for  and  participation  by  Hispanic  Americans  in  Federal 
education  programs  and  the  progress  of  Hispanic  Americans  in  closing  the 
academic  achievement  gap  and  in  achieving  the  goals  of  the  President's 
■'No  Child  Left  Behind"  education  blueprint.  Where  adequate  data  are  not 
available,  the  Commission  shall  suggest  the  means  for  collecting  the  data. 
In  accordance  with  the  accountability  goals  established  by  the  President. 
executive  branch  departments  and  agencies  involved  in  relevant  programs 
shall  report  to  the  President  through  the  Initiative  by  September  30,  2002, 
on: 

(a)  efforts  to  increase  participation  of  Hispanic  Americans  in  Federal  edu- 
cation programs  and  services; 

(b)  efforts  to  include  Hispanic-serving  school  districts,  Hispanic-serving 
institutions,  and  other  educational  institutions  for  Hispanic  Americans  in 
Federal  education  programs  and  services; 

(c)  levels  of  participation  attained  by  Hispanic  Americans  in  Federal  edu- 
cation programs  and  services;  and 

(d)  the  measurable  impact  resulting  from  these  efforts  and  levels  of  partici- 
pation. The  Department  of  Education's  report  also  shall  describe  the  overall 
condition  of  Hispanic  American  education  and  such  other  aspects  of  the 
educational  status  of  Hispanic  Americans,  as  the  Secretary  considers  appro- 
priate. 

Sec.  5.  Insofar  as  the  Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App),  may  apply  to  the  Commission,  any  functions  of  the  President 
under  that  Act.  except  that  of  reporting  to  the  Congress,  shall  be  performed 
by  the  Department  of  Education  in  accordance  with  the  guidelines  that 
have  been  issued  by  the  Administrator  of  General  Services. 

Sec.  6.  (a]  Members  of  the  Commission  shall  serve  without  compensation, 
but  shall  be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsist- 
ence, as  authorized  by  law  for  persons  serving  intermittently  in  the  Govern- 
ment sen.'ice  (5  L'.S.C' 5701-5707). 

(b)  To  the  extent  permitted  by  law,  the  Department  of  Education  shall 
provide  funding  and  administrative  support  for  the  Commission  and  the 
Initiative, 

Sec.  7.  The  Commission  shall  prepare  and  submit  an  interim  and  final 
report  to  the  President  outlining  its  findings  and  recommendations  as  follows: 

(a)  The  Commission  shall  submit  an  Interim  Report  no  later  than  September 
30.  2002.  The  Interim  Report  shall  describe  the  Commission's  examination 
of: 

(i)  available  research  and  information  on  the  effectiveness  of  current 
practices  at  the  local,  State,  and  Federal  levels  in  closing  the  edu- 
cational achievement  gap  for  Hispanic  Americans  and  attaining  the 
goals  established  by  the  President's  "No  Child  Left  Behind"  edu- 
cational blueprint; 
(ii)  available  research  and  information  on  the  effectiveness  of  current 
practices  involving  Hispanic  parents  in  the  education  of  their  chil- 
dren: and 
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(iii)     the    appropriate    role    of   Federal    agencies'    pd.K.iton    programs    in 

helping    Hispanic    parents    successfiillv    preii.irt'    ■'.j'it    children    to 

graduate  from  high  school   and   attenti   [xis!   sci  m ::;•., ..r\    mstitutions. 

(b)  The  Commission  shall  issue  a  Final  Report   no  later  than  March  31, 

2003.  The  Final  Report  shall  set  forth  ;he  C.nmmiS'.'.c}::'-  recommendations 

regarding: 

(i)  a  multi-year  plan,  based  on  the  data  (oilectec  concerning  identi- 
fication of  barriers  to  and  su(,cessfui  motiels  ii;:  i  1  :v:::i.:  '' •-  edu- 
cational achievement  gap  for  Hispanir  Ameru  aiis  U:„'  jjic^i.^es  for 
a  coordinated  effort  among  parents.  iornmu:w:\  itMiicrs,  business 
leaders,  educators,  and  public  officials  at  the  lix.il,  ,^'ate,  and  Fed- 
eral levels  to  close  the  educational  ac  tiitnenitT.i  gap  for  Hispanic 
Americans  and  ensure  attainment  oi  the  guai^  established  by  the 
President's  "No  Child  Left  Behind"  pdutatiunai  t)lueprint. 
(ii)  the  development  of  a  monitoring  svstem  that  rripasures  and  holds 
executive  branch  departments  and  agencies  ai  t  (i.;;.;a;j,e  for  the  co- 
ordination of  Federal  efforts  among  the  tiesignater.  fxecutive  de- 
partments and  agencies  to  ensure  the  parta  iii.it,:)::  (  *  !iispanic 
Americans  in  Federal  education  programs  ar,(i  ;.i:u:;:..tt-  '..Kii-quality 
education  for  Hispanic  Americans, 
(iii)     the   identification   of  successful    methods   eniploved 


'hrr 


Nation   in   increasing   parental.   Stale 


anc 


ughout  the 
Ai'H  sector,  and 


community  involvement  in  '.rnprovHig  I'd^.i  ation  for  Hispanic 
Americans; 
(iv)  ways  to  improve  on  and  measure  the  efiet  tivpni'ss  >.:  i  .-derai  agen- 
cies' education  programs  m  ensuring  'hat  H;vi-,an.:  ,\::',ericans  close 
the  educational  achievement  gap  and  attani  t.'i'^  ^tials  established 
by  the  President's  "No  Child  Left  Behind  euuLdtiunai  blueprint; 
and 
(v)  how  Federal  Government  education  program.s  ra;-!  Iiest  !>,>  :.-^y","] 
to  ensure  Hispanic  parents  successfully  prepare  iheir  Ln-.urti:.  :o 
attend  post  secondary  institutions. 

Sec.  8.  The  Commission  shall  terminate  30  davs  af'er  submitting  its  final 

report,  unless  extended  by  the  President 


Sec.  9.  Executive  Order  12900  of  Februarv  22,  199' 


as  arr.f^iidt^d 


rp\ 


oked. 


(FR  Doc.  01-26339 
Filed  10-16-01:  8:45  am) 
Billing  code  3195-01-P 


U^ 


THE  WHITE  HOUSE. 
October  12,  2001. 
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Proclamation  7485  of  October  15,  2001 
National  School  Lunch  Week,  2001 


Bv  the  President  of  the  I  nitpd  States  of  .Xmeru  a 


A  Proclamation 


nf  thp  rhildren  who 
.-  ii  I  fife  or  at 
•nHd.   nf  the  day 


Our  Nation's  future  depends  on  lulfilHng  'hf  •'.'■omise  in  our  children.  As 
parents,  teachers,  communitv  di  t;\iMK  gtn  ('.'.'-.ir.cntal  leaders,  and  concerned 
citizens,  we  must  strong!\  lomn.if  ourselves  to  ensuring  that  our  young 
people  receive  the  carp,  criucit;!!.';.  and  resources  they  need  to  realize  their 
potential. 

Since  1946,  the  National  Sc  hooi  i.ur.cti  i'rograir-;  has  played  an  important 
part  in  pursuing  that  goal,  by  serving  s(  hoou  h;i(i^^'^  nutritious,  well-balanced 
meals.  Currently,  the  National  .School  I.unch  Program  daily  provides  more 
than  27  million  lunches  m  more  than  9", 700  s{h:>(,i^ 
participate  in  this  program,  57  perrenl  rp(  eivc  tru'ir 
a  reduced  price.  For  many  of  them,  Junch  is  Iheir  . 
that  meets  recommended  nutritional  guidelines. 

The   National    School    Lunch    Program    riintribute'-    to 
healthy  eating  habi;^  among  our  children.    The   P:ogr 
Initiative  focuses  on  teaching  and  motivating  (  hiiclren 
that  enhance  their  energy,  growlh.  and  potential. 

The  Program  is  vitally  important  to  achieving  d,;:  eciuf  a!>;,:;,,, 
fed  children  have  more  difficult\    learning,  are  imss  a'tcntiv*' 
suffer  more  chronic  problems,  such  as  absenteeis.ni  aiui  'arsMu 
dren   who  are   properly   nourished.    Hv   making   nutnti-, iu'-    r.-j 
to   all    schoolchildren,   the   National    School    Luiu  t: 
ensure  that  we  leave  no  child  behind. 


:t'  (i<''v>'lopni(Mit  of 
i'^'  Tpar::  N;,t!;tion 
llinKC   liJOil  V  !.,iices 


^l*-    !'  lorly 

'.  la^^    and 
'han  chil- 
li'-   r.-.i-,:.^   available 
gr.,;!:    \m11    help    us 


In  recognition  of  the  contributions  of  thp  Na'ifinal  School  Lunch  P'-cram 
to  the  health,  education,  and  weli-t)e;ng  o:  iuir  \,:;'.iin'<;  rh;'drf'.n.  iht;  Con- 
gress, by  joint  resolution  of  October  9.  1962  .Purl.s  i„..\\  H~  ~fiO),  has  des- 
ignated the  week  beginning  on  the  stn  ond  Sunday  in  October  of  each  year 
as  "National  School  Lunch  Week"  and  ha«  re<iup'^tpd  the  President  to  issue 
a  proclamation  in  observance  of  this  week 

NOW,  THEREFORE.  I.  GEORGE  W  HiSFi  iYesident  of  the  United  States 
of  America,  do  hereby  proclaim  October  14  through  October  20,  2001,  as 
National  School  Lunch  Week  I  call  upon  all  ,\in*Ticans  to  join  the  dedicated 
individuals  who  lead  child  nutrition  'program^  a'  the  State  and  local  levels 
in  appropriate  activities  and  celebrations  that  promote  these  programs. 
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IN  WIl'NKS.s  \VHERI-;()F.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twentv-sixth. 


(^ 


iFR  Doc    01-26340 
Filed   10-16-01    8  45  arr.l 
Biiiins  cocle    il9>-<'Jl-p 
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Proclamation  7486  of  October  15,  2001 


White  Cane  Safety  Day.  2001 


By  the  President  of  the  I  nited  States  of  .\meri(;i 


A  Proclamation 


Nationai   Wlute  Cane  Safety   Day.  observed  annually  on  October  15,  is  a 
day  of  s{)cf     ;  significance  for  blind  and  visually  impaired  Americans  because 


dcriaratior   (;f 


It   represen: 

the  sighted   tomrnunity  to   imprcnt 
visuallv  impaired  persons. 


rt'iinni.  !•   also  signifies  a  commitment  by 
access  to  basic  services  for  blind  and 


The   familiar   "white   cane" 
enables  the  !,iind  and  visua 


is  recognized  as  a  tool  of  independence  that 
Iv  impaired  to  participate  in  the  facets  of  daily 

life.  The  co-e  principles  of  our  (Ot.ntrx  promise  freedom,  justice,  and  hope; 
and  these  principles  should  guarantee  the  opportunity  for  ever\'  disabled 
American  to  live  full  and  productive  lives  The  new  millennium  brings 
with  it  a  renewed  pledge  to  ensure  thai  ik.  t  ;!;/en  is  prevented  from  realizing 
the  American  dream  Iv^cause  of  a  disah;;;t\ 


1   Iii'-.ibilities  Act  was  enacted 
i.f'u    ige  of  access  for  people 


Eleven   years   ago.   when   the   Amerita:;^   uit 
into    law.   America    - ipened    its    doors   to   ,; 

with  disabilities.  To  build  on  this  landmark  (  i\  il  r.ghts  law,  I  have  launched 
the  "New  Freedom  Ini'iative."  which  is  mtemieti  to  ensure  that  all  Americans 
with  disabilities  can  participate  more  fiilh  ,;■.  thp  liii-  of  their  communities 
and  of  our  country.  As  part  of  this  initiati\e,  ;n\  .Xcinunistration  ha';  asked 
the  Congress  to  increase  significantly  Federal  tLinding  for  State  low-mtcrest 
loan  programs,  so  .Americans  with  di';abilities  can  purchase  new  assistive 
technologies.  To  help  researchers  continue  to  develop  these  types  of  helpful 
technologies,  we  have  asked  the  Congress  to  increase  Federal  investment 
in  assistive  technology  research  and  de\  eiopn-.en*  Ai:  .-Xmpricans  must  work 
together  to  break  down  barriers  and  obstacles  tfiat  •,u,t\  impede  the  progress 
of  individuals  with  disabilities:  and  we  must  [irtnitic  them  with  ever  greater 
access  to  the  workplace  and  public  transportatio.-i 


The  Congress,  by  joint   resolution  appro\ed  on   Oitot.ie:   h 
ignated  October  15   of  each   year  as   White  c;ant'   .s<ite'\    ; 
every   American   to   observe   this   da\    h\    loining   witti    .tk 
open  the  doors   of  opportunity   further   and   making   t 
a  reality  for  all  blind  and  visually  impaired  citizens  of  ou 


<t>4.  has  des- 
I  call  upon 

me  in  work;r,t;  'o 
e  American  tiieum 
Nation. 


tnc  L'nited  States 
White  Cane  Safety 


NOW.  THEREFORE.  I,  GEORGE  W,   Bi:SH    .Presioen 
of  America,  do  hereby  proclaim  October   15,   2001 

Day.  I  call  upon  public  officials,  educators,  librarians,  and  all  the  people 
of  the  United  States  to  observe  this  day  with  appropriate  ceremonies,  activi- 
ties, and  programs. 
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I\  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in.  thn  vear  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  Inited  States  of  America  the  two  hundred  and  twentv-sixth. 
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At  the  end  of  each  month,  the  Offne  of  !he  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  .Affitted  (LSA),  which 
lists  parts  and  sections  affected  bv  do<  ume:!!s  [lublisheri  "iince 
the  revision  date  of  each  title 


3  CFR 

7471 50097 

7472 50099 

7473 50287 

7474 50289 

7475 50525 

7476 50527 

7477 „ 51295 

7478 „ 51297 

7479 51807 

7480 51 808 

7481 51810 

7482 52011 

7483 52015 

7484 52303 

7485 52845 

7486 52847 

Exacuttve  Orttars: 

1 1 45  (Amended  by 

EO  13225) 50291 

1183  (Amended  by 

EO  13225) 50291 

1287  (Amended  by 

EO  13225) 50291 

2131  (Amended  by 

EO  13225) 50291 

2382  (Amended  by 

EO  13225) 50291 

2196  (Amended  by 

EO  13225) 50291 

2216  (Amended  by 

EO  13225) 50291 

2345  (Amended  by 

EO  13225) 50291 

2367  (Amended  by 

EO  13225) 50291 

2656  (Amended  by 

EO  13228) 51812 

2882  (Revoked  by 

EO  13226) 50523 

2900  (Amended  by 

EO  13225) 50291 

2900  (Revoked  by 

EO  13230) 52841 

2905  (Amended  by 

EO  13225) 50291 

2907  (Revoked  by 

EO  13226) 50523 

2994  (Amended  by 

EO  13225) 50291 

3021  (Amended  by 

EO  13225) 50291 

3045  (Amended  by 

EO  13229) 52013 

3075  (Revoked  by 

EO  13225) 50291 

3080  (Revoked  by 

EO  13225) 50291 

3090  (Revoked  by 

EO  13225) 50291 

3134  (Amended  by 


EO  13226; 

S0?9- 

13^36  (Amended  t>v 

EO  '3225) 

!x)').'^,3 

'3138  (Amendec!  t>v 

EO  13226 ! 

e>o?9- 

'3'68  (Revoked  by 

EO  *3225) 

'■>o?<-  ■ 

3226    _ 

,,   6029  ■ 

13226    

.-  50523 

13227  

...51287 

13228  

5181? 

13229 

-    'i.'C-3 

13230 

':.;-8^- 

Presidential 

Deterrntaahon,'; 

No   200' -27  of 

Sepiembe'  'B 

2001 

'<,>&€<  ~ 

No   ?00i~?8  ot 

Sepiembef  22 

2001 

'■.>CK)9e 

No  2001-30  ot 

Septemt)ef  ?8 

2001 

6'29- 

No  2001-31  of 

September  28 

2001 

6  •  293 

5  CFR 

1604 

5071? 

7  CFR 

916 

t>23C:^ 

948        

"3?  309 

Propoead  Rulae: 

330 

^rMr 

987 „ 

5?'i63 

tfCFR 

204 

S'8'<^ 

212 

1,-gn, 

9  CFR 

94 : 

.,  S2483 

317 

.   52484 

381 

S?4&4 

Propoaad  Rulaa: 

381 „ 

S27'5 

391 

62S48 

441  

52715 

690 

52548 

592 „ 

^■2^48 

10  CFR 

30 

.51123 

55  

.S29S7 

70    

.51823 

72 51823 

.52486 

150 „ 

..51823 

Propoaad  Rutas: 

2 

..52721 

11 
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15 50860 

20 52551 

50 51884,  52065,  52551 

72 52554 

431 50355 

11  CFR 

Proposed  Rules: 

100 50359 

114 50359 

117 50359 

12  CFR 

950 50293 

951 50296 

952 50293 

Proposed  Rules: 

Ch.  IX 50366 

14  CFR 

Ch.  VI 52270 

23 50809,50819 

25 51299.52017 

35 50302 

39 49823,  49825,  50304, 

50306,  50307,  50529,  51555, 
51843,  51849,  51853,  51856, 
51857.  51860,  52020,  52023, 
52027,  52312,  52313,  52489, 
52492,  52496,  52498,  52668 

61 52278 

63 52278 

71 50101 

73 50310 

91 50531 

97 50821,  50823 

121  51546.  52278,  52834 

135 51546,52278 

142 51546,  52278 

382 51556 

1300 51546,52270 

Proposed  Rules: 

39 50125,  50578,  50580. 

50682.  50584,  50586,  50588. 
50870,  50872,  50873,  50875, 
50877,  50880,  50872,  50884, 
50886,  50888,  50891,  50894, 
50897,  50899,  50901 ,  50903, 
50906,  50910,  50912,  50915, 
50917,51358.51607,51611, 
52066.  52068.  52070,  52072. 
52073 
71 52076 

15  CFR 

14 49827 

742 50090 

744 50090 

Proposed  Rules: 

990 50919 

16  CFR 

6 51862 

Proposed  Rules: 

1633 51886 

17  CFR 

230 50102 

232 49829 

239 50102 

240 50103 

270 50102 

274 50102 

Proposed  Rules: 

1 50786 


41 50720,  50786 

190 50786 

230 50744 

232 50744 

239 50744 

240 49877.  50744.  50786 

242 50720 

249 50744 

269 50744 

18  CFR 

Proposed  Rules: 

Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919 

358 50919 

19  CFR 

10 50534,  51864 

122 50103 

163 50534 

20  CFR 

655 51095 

21  CFR 

101 50824 

1308 515.30  51539 

Proposed  Rules: 

589 50929 

1 308 51 535 

1309 52670 

1310 52670 

22  CFR 

41 49830.  52500 

139 52502 

24  CFR 

599 52675 

888 50024 

986 „ 50004 

25  CFR 

Proposed  Rules: 

580 50127 

26  CFR 

1 52675 

301 50541 

602 50541 

27  CFR 

9 50564 

Proposed  Rules: 

40 52730 

28  CFR 

2 51301 

Proposed  Rules: 

100 50931 

29  CFR 

Ch.  XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 52315 

Proposed  Rules: 

470 50010 

30  CFR 

210 50827 


218 50827 

920 50827 

Proposed  Rules: 

904 50952 

950 51891 

31  CFR 

285 51867 

586 50506 

587 50506 

32  CFR 

320 52680 

33  CFR 

110 50315 

117 51302.51313,51304, 

51305,51557,52317,52684, 
52685,  52686,  52687,  52689 

160 50565 

165 50105,  50106,  50108, 

50315,51305.51307,51309, 

51558,  51562.  52035.  52036. 

52038,  52039.  52041 ,  52043, 

52689,52691.52693 

Proposed  Rules: 

117 51614 

155 49877 

156 49877 

165 52365 

36  CFR 

Proposed  Rules: 

1234 51740 

37  CFR 

Proposed  Rules: 

260 51617 

38  CFR 

Proposed  Rules: 

3 49886 

4 49886 

17 50594 

20 50318 

36 51893 

39  CFR 

Proposed  Rules: 

20 52555 

111 51617 

40  CFR 

52 50319,  50829,  51312, 

51566,  51568,  51570,  51572, 
51574,  51576,  51578.  51868, 
51869,  52044,  52050,  52055, 
52317,  52322,  52327,  52333, 
52338,  52343,  52359,  52506, 
52511.52517.52522,52527. 
52533.  52694,  52695.  52700, 
52705.52711 

60 49830,50110 

61 50110 

62 49834,  52060.  52534 

63 501 10,  501 16,  50504. 

52361 .  52537 

70 49837.  49839,  50321, 

50325,  50574,  51312,  51318, 
51581.52538 

180 50329.  50829.  51585. 

51587 

261 50332 

271 49841,50833 

403 50334 


Proposed  Rules: 

51 50135 

52 50252,  50375,  51359, 

51619.52367,52560 

60 49894 

62 49895,  52077,  52561 

63 50135.50768 

70 49895,  50136,  50375, 

50378,  50379.  51359,  51360, 

51620,  51895,  52368,  52561, 

52562 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

124 52192 

136 51518 

141 50961 

142 50961 

228 51628 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 51095 

42  CFR 

51d 51873 

Proposed  Rules: 

81 50967 

82 50978 

43  CFR 

2560 52544 

44  CFR 

64 51320 

45  CFR 

Ch.  V 49844 

46  CFR 

32 49877 

47  CFR 

0 50833 

1 50834 

2 50834 

73 52547 

22 50841 

24 50841 

27 51594 

64 50841 

73 50576.  50843,  51322, 

52711,52712 

Proposed  Rules: 

2 51905 

21 51906 

64 50139,50140 

73 50602,  50991,  51360, 

51361.  51905.  52565.  52566, 

52567.  52733,  52734,  52735 

76 51905 
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ill 


48CFR 

202 49860 

204 49860 

211 49860 

212 49860.49862 

215 49862 

219 49860.49863 

223 49864 

225 49862 

226 50504 

232 49864 

236 49860 

237 49860 

242 49860 

243 49865 

245 49860 

248 49865 

252 49860,  49862,  49864, 

49865.  50504,51515 

253 49862,51515 

442 49866 

49CFR 

27 51556 


325 49867 

355 49867 

356 49867 

360 49867 

365 49867 

366 49867 

367 49867 

370 49867 

371 49867 

372 49867 

373 49867 

374 49867 

375 49867 

376 49867 

377 49867 

378 49867 

379 49867 

381 49867 

383 49867 

384 49867 

385 49867 

386 49867 

387 49867 

388 49867 


389 49867 

390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 4986  7 

397 49867 

398 49867 

399 49867 

572 5-880 

Proposed  Rules: 

'71 SC'47 

173 50"47 

174 50147 

175 50147 

176 ,50-47 

177 50-47 

178  50147 

209 6136;' 

234 51362 

236 51362 

571 _ 5-6?9 

579  5-9C7 


587. 


.51629 


50CFR 

'7  5034 C   51322,  51598 

■e  50843 

??3 50350.52362 

230 52712 

600 50851 

660  49875,50851    520^.2 

679  50576,  50858   S    •  - 

Proposed  Rukes 

•0      __ S22B, 

'7  50383   ^-362 

20  51919,  52077 

2'    52077 

222 ',C-4f- 

223 5C -48   •,:>•>>  ■ 

229  4M89f:    ':.;;.•'>'    5039C 

622 5237C 

648 b-OOC 

660  ^. -V  ' 

679  .,  4  9906,  fX.'    r:..09i. 


IV 
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REMINDERS 

The  items  in  this  list  were 
editonally  comp<led  as  an  ajd 
to  Federal  Register  users 
Irx^lusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  17, 
2001 

COMMERCE  DEPARTMENT 

Marine  nnammals: 
Whaling  provisions; 
aboriginal  subsistence 
quotas;  pubiished  10-17- 
01 
TRANSPORTATION 
DEPARTMENT 
Air  carrier  certification  and 
operations: 

Flightcrew  corrpartment 
access  and  door  designs; 
published  10-17-01 
Airworthiness  cSrectives: 

Boevig:  published  9-12-01 
TREASURY  DEPARTMENT 
Income  taxes: 
Cafeteria  plans  operation; 
effect  of  Famify  arx) 
Medkai  Leave  Act; 
published  10-17-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Ha2elrxjts  grown  in — 
Oregon  and  Washington; 
comments  doe  by  10-22- 
01;  published  8-22-01 
Pears  (Bartlett)  grown  in— 
Oregon  and  Washington; 
comments  due  by  10-22- 
01;  published  9-21-01 
Pears  (winter)  grown  in— 
Oregon  and  Washington; 
comments  due  by  10-22- 
01;  published  9-21-01 

AGRICULTURE 
DEPARTMENT 

Alaska  Natior^  Interest  Lands 
Conser/abon  Act;  Title  VIII 
implementatioo  (5ubsisterx:e 
pnority): 

Wildlife;  2002-2003  | 

subsisterx»  taking; 
commerrts  due  t>y  10-26- 
01;  published  8-27-01 
COMMERCE  DEPARTMENT 
Fishery  conservatwn  and 
management  ^ 

Alaska;  fisheries  of 
Exclusive  Ecorx)mic 
Zone- 
Pacific  cod;  comments 
due  by  IO-22-Ol; 
published  10-5-01 


COMMERCE  DEPARTMENT 

Fishery  conservation  arxj 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish: 
comments  due  by  10- 
22-01;  published  10-5- 
01 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  10-22-01, 
published  8-21-01 
;  comments  due  by  10-22- 
01;  published  8-21-01 
DEFENSE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  10-22-01; 
published  8-21-01 
:  comments  due  by  10-22- 
01;  published  8-21-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  item 
acquisitions;  sealed 
bidding  and  simplified 
procedures;  comments 
due  by  10-22-01, 
published  8-22-01 
Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-2^-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutkxi  control: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  10-22-01;  published 
9-20-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poHutKXi  control: 
State  operating  permrts 
programs — 
New  Hampshire; 
commerrts  due  by  ^0- 
24-01;  published  9-24- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polluton  control: 
State  operating  permrts 
programs — 
New  Hampshire, 
comments  due  by  10- 
24-01;  published  9-24- 
01 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  faaNties  and 
pollutants: 

California;  comments  due  t>y 
10-22-01;  published  9-20- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkxi;  State  plar\s 


for  designated  facilities  and 

pollutants: 

California;  comments  due  by 

10-22-01;  published  9-20- 

01 
Air  quality  Implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Oregon;  comments  due  by 

10-22-01;  published  9-20- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  qualrty  ImplementatKin 
plans;  VAVapproval  and 
promulgatk>n;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 
Oregon;  comments  due  by 

10-22-01;  published  9-20- 

01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Caiifomia;  comments  due  by 

10-22-01;  published  9-20- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  arxJ 
promulgatk)n;  various 
States: 

Cok>rado  and  Montana; 
comments  due  t)y  10-22- 
01;  published  9-21-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
piar«;  approval  and 
promuigatkxi;  various 
SUtes: 
Cokxado  and  Morrtana; 

comments  due  by  10-22- 

01;  published  9-21-01 
New  Jersey;  commerrts  due 

by  10-24-01;  published  9- 

24-01 
New  Yort<;  comments  due 

by  10-25-01;  published  9- 

25-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promuigatkxi;  various 
States: 
New  York;  commerrts  due 

by  10-25-01;  published  9- 

25-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatxxi;  various 
States: 


Texas;  comments  due  by 
1 0-24-01 ;  published  9-24- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by 
10-24-01;  published  9-24- 
01 
Water  pollution  control: 
Marine  sanitation  devices — 
Florida  Keys  Natkmal 
Marine  Sanctuary,  FL; 
no  discharge  zone; 
comments  due  by  10- 
26-01 ;  published  8-24- 
01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  servnes: 
Access  charges— 
Natkxial  Exchange  Camer 
Assodatxxi  Board  of 
Directors  and  average 
schedule  company 
payments  oompulalkxi; 
requirements;  biennial 
regulatory  review; 
comments  due  by  10- 
22-01;  pubHsbed  9-20- 
01 
Radk)  sMkxis;  table  of 
assignments: 
OWahoma  and  Texas; 
comments  due  by  10-22- 
01;  published  9-12-01 
Texas;  conrvnents  due  by 
10-22-01;  published  9-12- 
01 
Various  States;  comments 
due  by  10-22-01; 
published  9-12-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulation 
(FAR): 

Commercial  item 
acquisitions;  sealed 
bklding  and  simplified 
procedures;  comments 
due  by  10-22-01; 
published  8-22-01 
Task-order  and  delivery- 
order  contracts:  comments 
due  by  10-22-01; 
published  8-2S-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Animal  drugs,  feeds,  and 
related  products: 
Ruminant  feed;  animal 
proteins  prohibited;  publk: 
hearing;  comments  due 
by  10-23-01;  published 
10-5-01 
INTERIOR  DEPARTMENT 
Alaska  National  interest  Lands 
Consen/ation  Act;  Titie  VIII 
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implementation  (subsistence 
priority): 

Wildlife;  2002-2003 
subsistence  taking; 
comments  due  by  10-26- 
01 ;  published  8-27-01 
Migratory  bird  hunting: 

Seasons,  limits,  arxj 
shooting  hours; 
establishment,  etc.; 
comments  due  by  10-26- 
01;  published  10-11-01 

INTERIOR  DEPARTMENT 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Indiana;  comments  due  by 

10-22-01;  published  9-20- 

01 

Iowa;  comments  due  by  10- 

24-01 ;  published  9-24-01 
Louisiana;  comments  due  by 

10-22-01;  published  9-20- 

01 
Texas;  comments  due  by 

10-22-01;  published  9-20- 

01 

JUSTICE  DEPARTMENT 

Notional  Instant  Criminal 
Background  Check  System: 
Law-abidmg  firearms 
purchasers'  legitimate 
privacy  interests  and 
DCXTs  obligation  to 
enforce  laws  preverrting 
prohUted  firearms 
purchases;  balance; 
comments  due  t>y  10-22- 
01;  published  9-20-01 

JUSTICE  DEPARTMENT 

Traffickir^  victims;  protection 
and  assistance;  comments 
due  by  10-22-01;  published 
7-24-01 

;  comments  due  by  10-22- 
01;  published  7-24-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitkxi  Regulation 
(FAR): 

Commercial  item 
acquisitiorts;  sealed 
bidcing  arxJ  simplified 


procedures;  comments 
due  by  10-22-01; 
published  8-22-01 
Task-order  and  delivery- 
order  contracts;  comrrwnts 
due  by  10-22-01; 
published  8-23-01 
STATE  DEPARTMENT 
Trafficking  victims;  protection 
and  assistance;  commerrts 
due  by  10-22-01;  published 
7-24-01 

;  comments  due  by  10-22- 
01;  published  7-24-01 
TRANSPORTATION 
DEPARTMENT 
Ports  and  waterways  safety: 
Cape  Fear  River  and 
hkxtheast  Cape  Fear 
.River,  Wilmington,  NC; 
regulated  navigatkxi  area; 
comments  due  by  10-25- 
01;  published  7-27-01 
TRANSPORTATION 
DEPARTMENT 
Administrative  regulations: 
Aircraft  Certificatxxi  Sen^ice; 
resource  utiizatk)n 
measure;  meeting; 
comments  due  by  10-22- 
01 ;  published  7-24-01 
Ainworthiness  dn-ectives: 
Agusta  S.p.A.;  comments 
due  by  10-22-01; 
published  8-23^1 
Airtxjs;  convnents  due  by 
10-25-01;  published  9-25- 
01 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
10-25-01;  published  9-25- 
01 
Boeing;  comments  due  by 
10-25-01;  published  9-10- 
01 
Bombardter,  comments  due 
by  10-25-01;  published  9- 
25-01 
TRANSPORTATION 
DEPARTMENT 
Airwontiiness  directives: 
CFM  International; 
comments  due  by  10-22- 
01 ;  published  8-23^1 
TRANSPORTATION 
DEPARTMENT 
Ainvorthiness  drectives: 


Domier;  comments  due  by 
10-25-01,  published  9-25- 

01 

Eurocopter  France; 
cx)mments  due  by  10-22- 
01;  published  8-23-01 
Honeywell;  comments  due 
by  10-22-01;  published  &■ 
23-01 
Pilatus  Aircraft  Ltd.; 
comments  due  by  10-26- 
01,  published  9-20-01 
Airworthiness  standards: 
Speaal  condittons— 
Boetng  Model  777-200 
senes  airplanes; 
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